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881-74  3513 

881-75  3611 

881-78  3622 


881-77 
881-78 


3523 
3523 


881-79  3524 

881-80  3525 

881-81  3526 
3528 
3528 
3537 

882-86  3631 

882-86  3633 

882-87  35S9 

882-88  3532 

882-89  3532 

882-90  3540 

882-91  3540 

882-92  3540 

883-93  3541 

883-94  3471 

883-95  3471 

883-96  3544 

883-97  3544 

883-98  3544 

883-99  3543 

883-  1  3545 

883-  2  3545 

883-3  3545 

883-  4  3546 

884-  5  3546 


884-  6 
884-  7 


3546 
3547 


884-8  3547 

884-  9  3547 

884-10  3547 

884-11  3547 

884-12  3550 

884-13  3550 

8S4-U  3551 


976-  6  6 

977-  7  Freud. 

CODT. 

977-  8  7 

977-  9  7 

977-10  8 


888-44 
888-45 
888-46 
888-47 


a  eye  17  ca. 
Pan  Note  Sec. 

8M-15  3552 

685-16  3553 

886-n  3553 

886-18  3553 

885-19  35(3 

885-20  3554 

885-21  3554^ 

885-23  3655 

885-23  366S 

885-24  3556 

886-26  (556 

886-26  3556 

886-27  3557 

886-28  3555 

886-29  3555 

886-30  3555 

886-31  3555 

886-32  3558 

886-33  3558 

886-34  3558 

886-35  3559 

887-36  3559 

887-37  3660 

887-38  3560 

887-39  3560 

887-40  3561 

888-41  3561 

888-42  3561 

888-43  3561 
3561 
3561 
3561 
3561 
3S«1 

888-49  3561 

888-50  3561 

889-51  3562 

889-62  3562 

889-53  3563 

889-54  3562 

889-56  3562' 

889-56  3561 

889-57  3563 

889-58  3563 

889-59  3563 

889-60  3563 

890-61  3563 

890-62  3563 

890-63  3564 

890-64  3564 

890-65  3S6S 

891-66  3561 

891-87  3560 

891-68  3566 

891-69  3566 

891-70  3566 

891-71  3566 

891-73  3666 

891-73  3666 

891-74  3566 

892-76  3666 

892-77  3667 

892-78  3567 

892-79  3568 

892-80  3668 

892-81  3668 

892-82  3568 

892-83  3568 

892-84  3569 

893-85  3669 

893-88  3569 

893-87  3569 

893-88  3569 


978-11  Vendor 
*P. 


M  Cre  17  CJ. 
Pace  Note  See. 

893-89  3569 
893-90  3569 
893-91  3570 
893-92  3570 
894-93  3570 
894-94  3570 
894-95     3570 


978-12 
978-13 
979-14 
979-15 


894-96 
894-97 
894-98 
894-99 
895-3 
895-3 
895-4 
895-6 
895-6 


905-60 
905-61 
906-62 


3570 
3570 
3570 
3571 
3571 
SS71 
8571 
3572 
3572 


896-  7     3572 


3573 
3406 

3573 
3574 
3575 


896-8 

895-  9 
896-10 
896-11 

896-13  3676 

896-13  3576 

896-14  3576 

896-15  3676 

896-16  3675 

896-17  3575 

896-18  3577 

897-19  3577 

897-20  3576 

897-21  3576 

898-22  3576 

898-23  3576 

898-24  3578 

899-25  3678 

899-26  3678 

899-27  3578 

899-28  3579 

900-29  3579 

900-30  3579 

900-31  3679 

900-33  3576 

90O-3S  3686 

900-34  3586 

900-35  3686 

900-36  3687 

900-37  3679 

900-38  3580 

901-39  3581 

901-40  3682 

902-41  3582 

902-43  3583 

902-43  3583 

902-44  3583 

902-46  3683 

902-46  3683 

902-47  3683 

902-48  3584 

902-49  3583 

903-50  3584 

903-61  3684 

903-53  3585 

903-53  3585 

1903-54  3582 


904-55 
904-66 
904-67 
906-58 
905-69   3689 


3589 
3589 
3589 


3589 
3501 
3591 


U  Cre  17  C  J. 

Page  Note  See. 

906-63 

3591 

906^ 

3591 

906-65 

3593 

907-66 

3593 

908-67 

3593 

908-68 

3594 

908-69 

3594 

908-70 

3594 

909-71 

3594 

909-72 

3595 

909-73 

3596 

909-74 

3597 

909-76 

3597 

909-76 

3597 

910-77 

3597 

910-78 

3597 

910-79 

3597 

910-80 

3598 

010-fll 

3593 

910-82 

3599 

910-  1 

3600 

911-2 

3600 

911-3 

3723 

912-4 

3318 

3319 

912-6 

3318 

013-8 

3602 

012-7 

3602 

912-8 

3603 

912-9 

3603 

912-10 

3610 

912-11 

3610 

912-13 

3610 

912-13 

3603 

913-14 

3604 

913-15 

3605 

913-16 

3606 

913-17 

3609 

914-18 

3611 

914-10 

3617 

914-20 

3626 

914-21 

3620 

914-23 

3621 

914-33 

'3621 

914-24 

3621 

914-26 

3616 

914-26 

3616 

914-27 

3611 

915-38 

3613 

915-39 

3611 

916-30 

3612 

916-31 

3611 

915-32 

3611 

915-33 

3614 

916-34 

3614 

915-35 

3614 

916-36 

3614 

916-37 

3628 

916-38 

3629 

916-39 

3629 

917-40 

3629 

917-41 

3632 

917-42 

3634 

918-43 

■3635 

918-44 

3634 

918-45 

3579 

918-46 

3627 

918-47 

3627 

918-48 

2069 

2070 

919-49 

3627 

919-50 

3627 

919-61 

3627 

CROPS 


979-16  Vendor 
4  P. 


979-17 
979-18 
980-19 
980-20 


0 
10 
10 
10 


980-21 
980-22 
980-23 
980-24 
980-25 
980-26 


a  Cyc  17  C*. 

13  Cre  17  CJ. 

t»  Cre  17  C.  J. 

Pace  Note  See. 

919-52      3627 

PaceNoteSec. 

•932-22      3606 " 

PaceNoteSec. 

940-93      3760 

919-53 

3627 

2507,8602 

940-94 

3749 

919-54 

3627 

933-23 

3708 

940-95 

3758 

919-55 

3627 

933-24 

3708 

941-96 

3744 

919^6 

3637 

933-25 

3708 

941-97 

3758 

919-57 

3641 

933-26 

3710 

941-98 

3758 

919^ 

3638 

933-37 

3713 

,     941-49 

3758 

920-59 

3638 

933-28 

3713 

941-  1 

3768 

920-80 

3686 

933-29 

3713 

942-3 

3758 

920-61 

3653 

933-30 

3715 

942-3 

3758 

920-63 

3656 

933-31 

3718 

943-4 

3758 

920-63 

3654 

933-33 

3718 
37l5 

942-6 

3758 

920-64 

3654 

033-33 

942-6 

3758 

921-65 

3653 

933-34 

3715 

942-  7 

3758 

921-66 

3640 

933-35 

3716 

942-  8 

3744 

921-67 

3610 

934-36 

3719 

3758 

921-68 

3640 

934-37 

3719 

942-9 

3758 

921-69 

3657 

93^-38 

3719 

943-10 

3759 

921-70 

3659 

934-39 

3719 

943-11 

3739 

921-71 

3659 

934-40 

3719 

943-12 

3759 

921-72 

3663 

934-41 

3719 

943-13 

3759 

922-73 

3662 

934-42 

3719 

944-14 
944-15 

3758 

3664 

934-43 

3732 

8761 

922-74 

3664 

934-44 

3732 

944-17 

3761 

3665 

935-45 

3719 

044-18 

3761 

933-76 

3664 

3733 

944-19 

3767 

923-76 

3665 

936-46 

3733 

944-20 

3767 

924-77 

3673 

935-47 

3720 

944-21 

3767 

934-78 

3866 

935-48 

3721 

944-22 

3770 

3667 

935-49 

3721 

944-23 

3762 

924-79 

3667 

936-50 

3721 

945-24 

3762 

925-80 

3671 

936-61 

3721 

946-26 

3762 

925-81 

8671 

936-63 

3721 

946-26 

3762 

925-82 

3677 

936-63 

3737 

•45-27 

3763 

925-83 

3677 

936-54 

3735 

945-28 

3762 

925-84 

3677 

936-56 

3735 

945-29 

3762 

925-85 

3679 

936-56 

3736 

945-30 

3747 

926-88 

3727 

936-57 

3735 

945-31 

3763 

936-87 

3680 

936-58 

3738 

945-32 

3764 

926-88 

3681 

936-59 

3738 

946-33 

3767 

927-89 

3682 

936-60 

3738 

946-34 

3768 

927-90 

3682 

937-61 

3738 

946-35 

3768 

927-91 

3683 

937-62 

3741 

946-36 

3768 

937-93 

3661 

937-63 

3740 

946-37 

3768 

927-93 

3661 

937-64 

3757 

946-38 

3768 

927-94 

3679 

937-66 

3757 

947-39 

3769 

928-95 

3679 

937-66 

3743 

947-41 

3771 

928-96 

3688 

937-67 

3743 

947-42 

3771 

928-97 

3688 

937-68 

3749 

947-43 

3770 

929-98 

3695 

938-69 

3749 

3771 

929-99 

3694 

938-70 

3749 

947-44 

3771 

929-  1 

3694 

938-71 

3749 

947-45 

3771 

939-3 

3691 

939-72 

3749 

947-48 

3771 

939-3 

3691 

939-73 

3758 

947-47 

3771 

930-4 

3691 

939-74 

3749 

947-48 

3771 

930-  5 

3691 

939-75 

3749 

947-49 

3771 

930-  6 

3691 

939-76 

3749 

947-^ 

3771 

930-  7 

3734 

939-77 

3749 

947-61 

3771 

930-8 

3690 

939-78 

3744 

947-52 

3771 

930-  9 

3690 

939-79 

3745 

947-53 

3771 

930-10 

3690 

939-80 

3738 

948-54 

3772 

930-11 

3700 

939-81 

3748 

948-55 

3772 

930-12 

3700 

940-82 

3746 

948-56 

3772 

931-13 

3700 

940-83 

3746 

948-57 

3772 

931-14 

3700 

940-84 

3744 

948-58 

3774 

931-15 

3703 

940-85 

3751 

948-59 

3774 

931-16 

3703 

940-86 

3751 

948-60 

3775 

931-17 

3705 

940-87 

3752 

948-61 

37J5 

931-18 

3706 

940-88 

3752 

948-62 

3776 

931-19 

3706 

940-89 

3752 

948-63 

3777 

932-20 

3708 

940-90 

3752 

948-64 

3777 

932-21 

3706 

940-91 

3752 

949-65 

3773 

940-92 

3760 

949-66 

3778 

980-27 

11 

•981-32  Parties 

981-3S  Isd.  & 

981-28 

13,  16 

981-33 

Landl. 

M.:Ur- 

981-29 

Venue 

AT. 

eeny 

981-30  Parties 

981-34  Lar- 

982-^  Ur- 

981-31 

" 

ceny 

ceny 

CintTEST 


1002-  1 

1003-  3 
1003-3 

1003-4 
1003-5 
1003-6 
1003-  7 
1003-8 
1003-  9 
1003-10 


4.3 
1 
2,11 
12 
2 
2 
2 
3 
3 
2 
8 


1003-11 
1003-12 
1003-13 
1003-14 

1004-15 

1004-16 
1004-17 
1004-18 


7 
Conat. 
L.  504 
Conat. 
L.504 
7 
8 
CoiMt. 
L.  962 


1004-19 
1004-20 
1005-21 
1005-22 
1005-23 
1005-24 
1005-26 
1006-26 
1006-27 
1006-28 
1006-29 


1006-30 
1006-31 
1006-32 
1006-33 
1006-34 
1007-36 
1007-37 
1007-38 
1007-39 
1007-40 
1008-41 


1008-42 

18 

1008-43 

19 

1008-44 

20 

1008-46 

30 

1008-46 

23 

1009-47 

8 

1009-48 

8 

CoMt.  L. 

504 

1009-49 

23 

1010-50 

23 

1010-51 

24 

1010-62 
1010-53 
1010-64 
1010^55 
1011-56 
1011-57 
1011-58 
1011-60 
1011-60 
1012-61 
1012-62 


24 
32 
22 
26 
28 
27 
37 
39 
30 
30 
31 


1012-63 
1013-64 
1012-65 
1013-66 
1013-67 
1013-68 
1013-69 
1013-70 
1013-71 
1013-72 
1013-73 


1013-74  36 

1013-76  36 

1013-76  37 

1013-77  38 
1014-78  69,60 

1014-79  60 

1014-80  39 

1014-61  89 

1014-82  40 

1014-83  41 

1015-84  43 


Digitized  by  Vj  WV^V  IV_ 
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XV 


CWJUTESY—Corainued 


n  Cye  17  CJ. 
rase  Note  See. 

101»-85 
1015-86 
I0I5-S7 
lOlS-88 
1015-89 
1015-90 
1015-91 
1016-93 


rmmBl 
lOlfr 


M  Cye  17  CJT. 
>  Note  Sec. 

47 
47 
48 
48 
48 
48 
48 


1019-93 
1016-94 
1016-95 
1016-96 
IOI6-97 
1016-98 
1016-99 


U  Cy«  U  CJ. 
Pace  Note  See. 

1016-  1     8. 49 

26,  UO 

1017-  2  n 
1017-  3  4« 
1017-  4  49 
1017-  5  57 
1017-  C  fiO 
1017-  7         80 


U  Cye  17  CJ. 
Pace  Note  See. 


1017-  8 
1017-  9 
1017-10 
1018-11 
1018-12 
1018-13 
1019-14 
1019-15 


SO 
87 
51 
51 
52 
53 
53 
53 


1*  Cye  17  C  J. 
Pace  Note  See. 

1019-16  53 
1019-17  63 
1019-lS  54 
1019-19  54 
1019-20  54 
1019-21 


1019-22    54,58 


Vt  Cye  17  CJ. 
Pace  Note  See. 

1019-23         5S 
1019-24  S5 

1019-25  55 

1019-2aAlatem. 
AR.2$4 
"  493 
1019-27         59 


U  Cye  17  C.J. 
Pace  Note  See. 

1020-28         59 

1020-29 

1020-30 

1020-31 

1020^^ 

1020-34 

1020-35 


a  Cye  17  C.t. 
Pace  Note  Sec. 

1020-37 
1020-88 
1020-40 
1020-41 
1021^2 
.  1021^43 
1021-44 


1030-  1 

I 

1031-  3 

3 

1031-  3 

1 

1031-  4 

4 

1032-  5 

« 

1032-  6 

S 

1033-  7 

6 

1033-  8 

4 

1033-  9 

5,67 

1033-10 

3 

1033-11 

8 

1034-13 

8 

1034-13 

9 

1034-U 

9 

1035-li 

9 

1035-16 

10 

1036-17 

10 

1037-18 

10 

1037-19 

11 

1037-30 

13 

1037-31 

13 

1037-22 

13 

iasw.33 

^•» 

1038-34 

11 

1038-25 

14 

1039-aS 

15 

1039-37 

18 

1039-38 

16 

1040-39 

16 

1040-30 

16 

1040-31 

16 

1041-33 

16 

1041-33 

16 

1041-34 

16 

1041-35 

16 

1041-36 

16 

1041-37 

16 

1041-38 

16 

1041-39 

16 

1041-40 

16 

1041-41 

16 

1041-43 

,1« 

1041-43 

18 

1043-44 

18 

1043-45 

18 

1043-16 

33 

1043-47 

23 

1043-48 

18 

1043-49 

3t 

1043^50 

18 

1043-51 

18 

1043-53 

18 

10(3-53 

18 

1043-54 

18 

1044-55 

23 

1044-56 

18 

1044-57 

17 

1044-58 

18 

1044-59 

18 

10«5-fiO 

29 

1045-51 

18 

1045-52 

28 

tO«-«3 

27 

1046-64 

20 

1016-6S 

28 

10I6-66 

40 

lOt6-<7 

18 

1047-«8 

1047-69 

1047-70 

1047-71 

1047-72 

1047-73 

1047-74 

104S-76 

1048-77 

104S-78 

104S-79 

1049-8Q 

104»-81 

1049-82 

104^-« 

t049-<i 

I04»i5 

io*»-«« 

1040-87 
104S-8S 
1049-89 
1049-90 
1049-91 
1049-92 
1040-93 
1049-94 
10S0-9S 
1060-96 
1050-97 
1060-98 
lOSO-99 
1060-  1 
1050-  2 

loao-  3 

lOSO-  4 

lOSO-  5 

1060-  6 

lOSO-  7 

lOSO-  8 

1060-  8 

1050-10 

lOSO-11 

1051-12 

1051-13 

1051-14 

1061-15 

1051-16 

1061-17 

1061-18 

1051-19 

1061-20^ 

1051-21 

1051-22 

1061-2S 

1051-24 

1051-25 

1061-26 

1051-27 

1061-28 

1051-29 

I05I-3O 

1052-31 

1052-32 

1052-33 

1062-34 

1063-35 

1052-30 


CUSTOMS  AND  USAGES 


80 
50 
60 
61 
51 
81 
51 
81 
51 
61 
81 
61 
51 
51 
52 
52 
52 
53 
54 
54 
64 
54 
54 
54 
54 
54 
54 
64 
54 
64 
64 
54 
64 
64 
64 
64 
54 
64 
64- 
64 
64 
54 
64 
54 
64 
54 
54 
54 
84 
54 
54 
54 
56 
56 
55 
56 
6« 
66 
56 
66 
56 
66 
57 
Ne(G- 
■eooe 


IS    1 

1063-S7 

83 

1061-10 

43 

1071-77 

22 

1052-33 

33 

1061-U 

43 

1071-78 

40 

1063-39 

S3 

1063-13 

43 

1071-79 

31 

1082-40 

33 

1063-13 

43 

1071-80 

32 

1053-41 

33 

1062-14 

43 

1072-81 

32 

1052-42 

33 

1062-15 

43 

1072-82 

33 

1093-43 

33 

1063-16 

43 

1072-83 

S3 

1062-44 

33 

1063-17 

43 

1072-84 

33 

1062-tfi 

33 

1063-18 

43 

1072-86 

33 

10S2-46 

33 

1063-19 

43 

1073-86 

33 

1062-47 

33 

1063-20 

43 

1073-87 

33 

1082-48 

33 

,     1063-21 

43 

1073-88 

33 

1062-49 

33 

1063-22 

43 

1073-89. 

33- 

1063-50 

33 

1063-23 

43 

1074-90 

33 

1053-51 

33 

1063-34 

74 

1074-91 

33 

1053-52 

33 

CmUnUa 

1074-92 

33 

1053-63 

33 

1064-25 

43 

1074-93 

33 

1063-54 

33 

1064-27 

44 

1074-94 

33 

1063-55 

33 

1064-28 

44 

1075-95 

33 

1053-56 

33 

1064-29 

44 

1075-96 

33 

1053-57 

33 

1066-30 

44 

1075-97 

83 
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1178-16        341 

1186-90 

361 

.  1125-72 

40 

1131-48 

64 

1139-23        101 

1148-95        229 

1158-68       216 

1167-39        321 

1179-17        341 

1186-91 

362 

1125-73 

40 

1131-49 

54 

1140-24          98 

1148-96        238 

1158-69       221 

1167-40        321 

1179-18        342 

1187-92 

362 

1125-74 

40 

1131-50 

54 

1140-25         98 

1148-97  229,236 

1158-70        221 

1168-41        321 

1179-19     .  342 

1187-93 

362 

1125-75 

40 

1131-61 

54 

1140-26         98 

1148-98        236 

1158-71        221 

1168-42       321 

1179-20       342 

1187-94 

362 

1125-76 

40 

1131-52 

54 

1140-27         98 

1148-99        236 

1158-72        221 

1168-43       321 

1179-21       342 

1187-95 

362 

1125-77- 

40 

1131-53 

54 

■    1140-28         98 

1149-  1        240 

1158-73        221 

1168-44       321 

1179-22       342 

1187-96 

365 

1125-78 

40 

1131-54 

54 

1140-29       113 

1149-  2       250 

1158-74        221 

1169-45       322 

1179-23       342 

1187-97 

364 

1125-79 

40 

1131-55 

64 

1140-30     "  113 

1149-  3250,251 

1158-75       228 

1169-46        322 

1179-24       342 

1187-98 

367 

1125-80 

41 

1131-56 

54 

1140-31  122,40 

1149-  4284.283 

1158-76       228 

1169-47        323 

1179-25        342 

1187-99 

367 

1125-81 

41 

1131^7 

54 

49 

1150-  5       288 

1169-77        223 

1169-48        323 

1179-26        342 

1188-  1 

367 

1125-82 

41 

1131-58 

54 

1140-32       122 

1150-  6       288 

1169-78  225.229 

1169-49        323 

1180-27        342 

1188-  2 

368 

1125-83 

41 

1132-59 

61 

1140-33         53 

1150-  7        292 

1159-79        229 

1169-50        323 

1180-28        342 

1188-  3 

308 

1125-84 

41 

1132-60 

55,57 

1140-34       122 

1150-  8        292 

1159-80223.229 

1169-51        323 

1180-20        343 

1188-4 

368 

1125-85 

42 

1132-61 

58 

1141-35        123 

1160-9        294 

1159-81        223 

1169-52       328 

1180-30       343 

1189-  5 

371 

1126-86 

.     42 

1132-62 

59 

1141-36        125 

1150-10        298 

1159-82  223.234 

1169-53       323- 

^1180-31       344 

1189-6 

371 

1126-87 

42 

1132-63 

59 

1141-37        125 

1150-11       298 

1169-83        234 

1169-54       321 

i 

1 
1 

■ 

. — -^ * 

M  Cyc  17  C.i. 

DAMi 

kGES 
IS  Cyc  17  C.i. 

k 

- 

IS  Cyc  17  C.J. 

18  Cye  WC.J? 

U  Cyc  17  C.J. 

IS  Cyc  17  C.». 

13  Cyc  17  CI. 

13  Cyc  17  C.J. 

PaseNoteSec. 

Page  Note  Sec. 

Pace  Note  See. 

Pace  Note  Sec. 

PaceNoteSec. 

PaceNoteSee. 

PaceNoteSee. 

PaceNoteSee. 

12-  1 

52 

16-20 

59 

21-38  App.  ft 

24-52          72 

29-68   72.73 

33-85         76 

37-  4    90.  59 

42-19 

153 

12-2 

53 

17-22 

59 

G.  3211 

24-53          72 

29-69         69 

33-86         76 

38-5         01 

42-20 

13S 

13-3 

55 

17-23 

59 

21-39"  3212 

25-54          72 

29-70         81 

34-87         77 

38-6         91 

43-21 

158 

13-4 

55 

18-24 

65 

21-40"  3211 

25-55    76,  80 

29-71    69.  81 

34-88         77 

38-7       160 

43-22 

158 

13-5 

55 

18-25 

59 

21-41     Trial 

81,83 

86 

34-89         77 

39-  8153.221 

43-23 

.    154 

13-6 

54 

18-26 

59 

22-42  App.  & 

25-56   71,70 

30-72         82 

34-90     Saks 

39-9221,361 

43-24 154.162 

13-7 

20 

19-27 

66 

E.3211 

25-57         69 

30-73         82 

35-91         78 

04 

43-25  154.162 

13-8 

42 

19-28 

59 

22-43  "  3211 

26-58    69,86 

30-74       166 

35-92         77 

80-10       153 

44-26 

159 

14-9 

42 

19-29 

59 

22-44         68 

27-59    69,86 

30-75         69 

35-93     Sales 

40-11 161.153 

44-27 

159 

14-11 

59 

19-30 

59 

22-45          68 

27-80         71 

30-76         69 

35-94          76 

151 

44-28 

152 

15-12 

59 

20-31 

69 

22-46  68, 106 

27-61          70 

31-77         72 

36-95        114 

41-12       153 

45-29 

157 

15-13 

61 

20-32 

65 

124,  133 

27-82          70 

31-78         73 

3r^96  77.  116 

41-13       161 

45-30  Breach 

16-14 

61,54 

20-33 

59 

23-47280,279 

27-63        361 

31-79          73 

38-97        113 

41-14       155 

ofMarr. 

16-15 

61 

20-34 

65 

23-48  68,  177 

27-64        361 

31-80         94 

36-98  66.  113 

41-15       152 

Prom.  92 

15-16 

65 

21-35  App.  i 

362 

28-65    69,82 

31-81         94 

37-99   86.90 

41-16    DeR 

45-31 

157 

16-17 

225 

E 

.3211 

23-49         69 

28-66   75,81 

31-82         94 

37-  1         86 

Bodieg27 

De»l 

16-18 

66 

21-36  ■ 

3211 

24-50         62 

82 

32-83         94 

37-  2         91 

41-17       158 

Bodia 

16-19 

64 

21-37 ' 

3211 

24-51          62 

28-67    69,86 

32-84         76 

37-  3   91. 90 

41-18       158 

zedbyVjOC 

)Qle 

27 

- 

Digit 

CYC-CO^PUg  jijiiis  PARALLEL  REFERENCE  TABLE 


J^AMAGES—CmUnued 


er-azi  83.332 

^-2T  227 

^^  ^ 

70-32        •• 

Ta-34        " 
^-3S         230 

p-~i2  2ZS 

^i~f4     oe.    97 

72-46102^03 

Car-       /  »S— 36 

ntav  14SS      /  »S— 37 

>roei-       f  OS— 38 

3~*7                09  9«— 30 

.»-«»                 OO  9^—41 

7<^50              lOO  WT-— 42 

74-51               lOO  07—43 

74-52               lOO  OS— 4-4 

Sc  Ten.  99— 4  e 

75-64                lOl  99—47 

75-^55                lOl  99—48 

7ft-56                lOl  lOO— 49 

75-57                XOX  lOO— SO 

76-58                   09  XOO— SI 

7S-B9                X02       \  lOO— S2 


77-ao 

n-«a 

TT-«a 


102 
1.02 
X03 

132 


88-H     Riii. 

■^         "•''■ 
8»-lS       " 

8»-l«  138.137 

~.  »♦* 

S9-1713M37 

«.  !♦« 

80-18       287 

8O-10        267 

VO-20  237,233 

•90-21        234 

91-22231,233 

234 

91-23        234 

M-24         238 

92-aS        238 

92-26         238 

98-27         238 

93—28  238,234 

238 

B3— 29         2i2 

03—30  248 

93—31  239 

93—32  236,237 

94—33  233 

94—34  238 

94—35  236,233 

234 

236 
237 
249 
S31 
238 
242 
237 
259 
269 
269 
269 
269 
268 
2«8 
258 
268 
268 
262 
252 
252 
247 


l*-65  V^  ,   '^^^ 

l«r-«7  132 

!%-«» 12a..l32 

1%-sa  133 

I^IO  133 

Ift-TV  134 

-S^lt.  ^33 

%\-7:a  135,133 

Id-^ 

a,\-TV 


lOO— S3 
lOl— S4 
lOl— 55 

loi— se 

lOl— S7         „, 

102—58233.234 
263 
102—50  253,264 


103-T«0 
103— 61 
103— «2 
103— 63 
104-64 
104^65 


266 
256 
256 
266 
262 
262 


104-06260,262 


133 
133 
133 
133 

«v-w»i'asA34 
*^v\a*,i^ 
«a-*^        135 

a4J9a\3ft.l44 

InVMt 

85-«8W7.i2S 
MHM  136.137 

to-1 136,«I 


104-e7 
104-09 

105-70 

105-71 

105-72 

lOS-74 

105-76 

106-78 

106-77 

106-78 

108-79        280 

108-80279,280 

284.285 

109-81 280,284 


268 
271 


270 
270 


109-S2 
109-83 

lOft-84  283 
110-85283.280 
110-88       — 


86-  3 
86-  * 
87-5 
87-6 

87-  8 
87-  » 
87-10 
87-11 
88-12 
88-13 


136 
137 
144 
144 
144 
144 
144 
144 
14S 
144 
148 


imkUS 


284 
284 
275 
278 
277 
.277 
277 
277 


110-87 

110-88 

111-89 

111-90 

111-91 

112-92 

112-93 

112-94        ... 

112-96274,271 

113-9ff       284 

113-97      C»r- 

rienl398 

"1397 

"1398 

113-98       272 

113-99       272 

113-  1  Brmcb 

ofMarr. 

From, 

100 


U  Cre  17  C.J. 
Fan  Note  See. 

113-2      C«r- 
rienl281 

113-  3  "  1281 
114-4 
114- » 
114-8 

114-  7 
116-  8 
116-  9 
116-10 
118-11 
116-12 
118-13 
118-14 
118-16 
118-18 
118-17 
116-18 


290 
290 
290 
290 
290 
290 
290 
292 
292 


288 
287 
287 
287 
287 


293 
293 
387 
293 
289 
280 
298 
298 
298 
298 
298 
298 


117-19  Corp. 
117-20  ■■ 
117-21 
117-22 
117-23 
118-24 
118-26 
118-26 
118-27 
118-28 
119-29 
119-30 
119-31 
119-32 
119-33 
120-34 
120-35 
120-38 
120-17 
120-38 
120-39 
120-40 
121-41 
121-42 
121-43361,397 
122-14  397 
123-15  397 
123-46  kaaJk 
E.»47 
"2818 
"3207 
123-47  397 
124-48  397 
125-49  465.486 
126-60465.468 
125-61  466,486 
126-62465,466 
126-63  436 
127-^64  436 
127-85425.397 
128-56  430 
128-57  430 
128-68430.397 
128-59  440 
129-60  440 
129-81450,451 
129-82  417 
129-63  449 
130-64  462 
130-65  181 
134-72     Hw- 

budAW. 
Ftirent  &  Child 
134-73     Hiu- 

bsnd&W. 
Fsrent  k  Child 
134-74     Bin- 

band&W. 
Parent  A  Child 
134-76      Hl» 

faudftW. 
Parents 
Child 
134-76  Nev 
Tiul 
13S-77 
136-78 
136-79 
136-80 
138-81 
136-83 
138-84 
138-85 
138-88 
137-87 
137-88 
137-89 
137-90 


397. 
397^ 
397 
188 
166 
168 
181 
181 
181 
181 
181 

137-91 181.196 
137-92  181.160 
137-  93   161 


la  Cyc  U  C.J. 
Face  Note  See. 

137-94  150.151 
221.222 
138-95  151 
138-96  162 
138-97  151 
138-98 152.153 
138-99  163 
139-  1  94 
139-  2  94.89 
81 
139-3  221.168 


94 
108 
128 
128 
129 
129 
129 
Hiu- 


139-4 
140-  8 
140-  8 
140-9 
140-10 
140-11 
141-12 
141-13 

hiui(L&W. 
141-14  " 
141-16  " 
141-16 106.196 
141-17  108 
141-18 198,181 
142-19  194 
142-20  198 
142-21  181 
142-22181,194 
143-23  196 
143-24     HttS- 

bud&W. 
144-25 


181 
94 
164 

162 

163 

183 

Hua- 


144-26 
144-27 
146-28 
144-29 
146-30 
144-31 
144-32 

bsnd&W. 
144-33  ■• 
146-34  " 
148-34  " 
146-38  " 
146-37  " 
146-38  '• 
146-39  Parent 

4Child 
146-40     " 
146-41     " 
146-42     ■• 
147-43     " 
147-44     " 
147-45       In- 
fants 
148-46  Parent 

&  Child 
148-47  " 
148-48150,161 
148-49  106 
148-60  128 
148-41 150.141 

106,128 


148-52 
148-43 
148-44 
149-46 
149-48 
149-47 
149-69 
14»-80 
149-81 
150-62 
150-83 
150-64 
150-65 
160-66 
150-67 
150-88 
160-69 
161-70 
151-71 
151-72 
161-73 
141-74 
141-74 
161-77 
152-78 
162-79 


148 
322 
182 
182 
183 
183 
184 
184 
184 
185 
185 
185 
185 
185 
185 
187 
187 
188 
187 
187 
192 
192 
192 
187 
187 
Adj. 


II  Cre  17  CJ. 
PMC  Note  See. 

154-86       190 
144-87       190 
144-88 
144-89 
166-90 


144-91  Wstoi 
lS6-fl2      " 
166-93      " 
154-94      " 
156-96      " 
144-96      " 
144-97  188,361 
146-98188.381 
166-99       188 


148-  1 
166-2 


188 
76 


168-3    88.88 
78 


1S6-4 

125 

168-6 

188 

167-  8 

88.76 

88 

147-7 

113 

167-8 

189 

157-8189,201 

148-11 

171 

148-12 

171 

148-13 

Buia 

AC.  Cant.  135 

168-14 

171 

Car- 

tiers  445 

IxMmos 
188-15    ""171 

168-18 

171 

148-17 
149-18 
169-19 
169-20 

igo-2t 

160-22 
160-23 
161-24 
161-25 
181-26 
181-27 
161-28 
162-29 
162-30 
182-31 
183-32 
163-33 
163-34 
163-35 
163-38 
184-37 
184-38 
164-39 
164-40 
184-11 


170 
170 
170 
172 
173 
172 
172 
172 
113 
172 
199 
198 
199 
173 
173 
171 
174 
174 
174 
174 
174 
178 
178 
178 
113 


Agency  454 
184-42  175 
184-13  175 
104-44  175 
185-16    174 

Agency  468 
188-16  .  177 


166-47 
166-18 
166-49 
166-50 


m 

177 
177 
178 


167-51 178,197 

167-52  178 

187-53  178 

168-54  178,197 

168-55  178 

168-66  178 

168-67  178 

189-48  42.68 

169-49  178 

189-80  Corp. 
189-61 
169-62 

170-63  " 

170-64  Trover 
h.  Conv. 

170-85  " 

170-68  " 

170-67  " 

171-88  " 

171-69  " 

171-70  " 

171-71  " 

171-72  " 

171-73  " 

172-74  " 

172-74  Corp. 

172-78  " 

173-77  " 


Landoinien71 
162-80     Pire« 

Rulrfiada 
152-81     Firee 

R«lroadB 
143-82  W&ten 
143-83      "    , 
143-84      " 
154-85       190 

Digitized  by  Vj  WV^V  IV_ 


u  crt  17  C.J. 
Face  Note  See. 

173-78  Corp. 

175-79   " 

173-80   " 

173-81 

173-82 

173-83 

174-84 

174-84 

174-86 

174-87 

174-88 

174-89 

174-90 

174-9! 

174-92 

174-83 

174-94 


287 
300 
301 
301 
301 
301 
301 
301 
301 
301 
301 
301 
301 
301 

174-94  Plead. 
176-96  302 
176-97  302 
176-98  Plead. 
176-99   306 


178-  1 
176-2 
176-3 
177-4 
177-5 

m-8 

177-7 
177-8 
177-9 
177-10 
177-11 
177-12 
in-13 
177-14 
178-16 
178-14 
178-17 
178-18 
178-19 
178-20 
178-21 
178-22 
178-23 
178-24 
178-25 
178-28 
178-27 
178-28 
179-29 
179-30 
179-31 
179-32 
179-33 
179-34 
179-36 
179-38 
179-37 
179-38 
180-39 
180-10 
180-11 
180-42 
180-43 
180-14 
180-16 
180-18 
180-17 


306 
42 
308 
308 
306 
396 
308 
303 
817 
317 
817 
308 
309 
309 
309 
309 
309 
309 
309 
310 
310 
310 
310 
310 
304 
304 
304 
321 
304 
309 
307 
307 
307 
306 
307 
307 
311 
311 
311 
270 
309 
268 
309 
309 
321 
321 
321 


181-18  Judgm. 

181-19      ^^ 

181-50 

181-41 

181-62 

181-63 

181-54 

181-54 

181-48 


323 
320 
181-47  Plead.' 
182-48  Plead. 
182-49 


182-60 
182-81 
182-82 
182-83 
182-84 
182-84 
182-86 
182-67 


318 
318 
318 
318 
318 
318 
319 
319 


183-68   323- 


183-89 
183-70 
183-71 
183-72 
183-73 
183-74 
183-75 
183-78 


320 
320 
320 
321 
320 
320 
320 


XVlll 


CYC-CORPUS  JURIS  PARALLEL  REFERENCE  TABLE 


-DAMAGES— Continued 


U  Cjre  17  CJ. 

1»  Cy«  17  C.J. 

M  Cre  17  C.J. 

u  crc  17  c.i. 

U  Cye  17  CI. 

Pan  Note  See. 

198-78  195,19« 

Pace  Note  See. 

207-39    Evid. 

Pace  Note  Sec. 

212-  2       295 

Pace  Note  Sec. 

22(M0       201 

Pace  Note  Sec. 

a7-24       353 

198-79 

181 

207-40 

32S 

212-  3       112 

330-61 

201 

227-26 

353 

198-80 

181 

207-41 

329 

212-  4       112 

330-62 

342 

227-26 

353 

198-81 

181 

207-42 

325 

212-  5 199.112 

221-63 

352 

227-27 

353 

198-82 

181 

207-43 

Erid. 

213-  6    Agen- 
cy 466,456 
Mart«r*S. 

221-64 

342 

227-28 

353 

199-83 

Evia. 

207-44 

U 

221-65 

352 

227-29 

353 

I9»-84 

181 

207-45 

" 

221-66 

353 

227-30 

353 

199-85 

EWd. 

207-46 

•« 

213-  7  176,199 

221-68 

348 

327-31 

353 

199-86 

181 

207-47 

'* 

213-  8  112,113 

221-69 

344 

237-33 

353 

EvM. 

207-48 

336 

199 

221-70  . 

346 

337-33 

353 

19»^7 

386 

307-49 

336 

213-  9       199 

221-71 

347 

227-34 

354 

199-88 

181 

208-50 

336 

213-10       199 

222-72 

352 

227-35 

354 

200-89 

181 

208-51 

336 

213-11         91 

222-73 

344 

228-36 

354 

200-90 

127 

208-52 

336 

213-12       341 

222-74 

344 

238-37 

354 

200-91 

835 

208-53 

336 

214-13         91 

222-75 

344 

228-38 

354 

200-92 

335 

208-54 

337 

314-14         91 

222-76 

344 

228-39 

354 

200-93 

335 

208-55 

337 

314-15         90 

222-77 

344 

228-40 

354 

200-94  Fknnt 

208-56 

337 

215-16       166 

222-78 

3U 

228-41 

354 

ftChiU 

208-«7 

337 

315-17    91,90 

222-79 

344 

229-12 

354 

200-95 

Eyid. 

208-58 

337 

215-18         69 

222-A) 

344 

239-43 

365 

200-98 

208-69 

337 

315-19         59 

223-81 

344 

239-M 

355 

201-97 

** 

208-60 

190 

215-20         88 

333-83 

344 

339-15 

355 

201-98 

•• 

209-61 

190 

215-21        181 

222-83 

344 

229-46 

349 

201-99 

•• 

20M2 

190 

215-23       181 

222-«4 

344 

229-47 

356 

201-  I 

•* 

209-63 

190 

315-23         88 

22S-«5 

344 

229-48 

356 

201-2 

" 

209-64 

190 

216-24         89 

223-86 

344 

229-49 

356 

201-8 

•* 

209-65 

190 

316-35         89 

223-87 

345 

22»-50 

356 

202-4334.198 

20»-66 

191 

216-26       361 

223-88 

345 

339-51 

356 

202-5 

196 

20M7 

191 

216-27         89 

223-89 

345 

339-53 

356 

205- e 

108 

209-68 

191 

216-28         89 

223-90 

345 

230-54 

357 

203-  7 

196 

209-69 

191 

216-29         89 

323-91 

345 

23(K65 

357 

203-8 

196 

209-70 

189 

216-30         89 

223-92 

348 

230-56 

367 

203-9 

196 

209-71 

193 

216-31        181 

333-93 

348 

231-57 

357 

203-10 

196 

209-72 

193 

216-32        181 

323^ 

348 

231-58 

367 

204-11 

196 

209-73 

337 

216-33          94 
31744  196.108 

324-95 

348 

231-59 

357 

204-12 

196 

209-74 

336 

324-96 

348 

231-60 

357 

204-13 

195 

210-75  W»ten  1 

317-35       195 

334-«7 

348 

231-61 

367 

204-14 

196 

310-76 

'* 

217-36       196 

334-98 

348 

331-63 

357 

204-15 

196 

310-77 

M 

217-37       196 

224-99 

348 

232-63 

357 

204-16 

196 

210-78 

M 

217-38        195 

234-1 

348 

232-64 

35- 

204-17 

196 

210-79 

«l 

217-39325.222 

324-2 

348 

232-65 

358 

204-18 

196 

210-80 

" 

217-40222,151 

334-8 

348 

232-66 

358 

204-19 

196 

210-81 

•• 

217-41 159,161 

225-4 

349 

232-67 

359 

204-20 

196 

210-82 

** 

218-42         94 

235-6 

349 

232-68 

369 

204-21 

326 

210-83 

•' 

218-43         94 

325-6 

362 

232-69 

359 

205-22 

326 

210-84 

•* 

218-44       361 

325-7 

352 

232-70 

359 

205-23 

326 

210-85 

131 

218-45     Tnti 

225-8 

349 

233-71 

Evid. 

205-24 

326 

210-86201.131 

218-46         90 

225-9 

352 

233-72 

357 

205-25 

222 

210-87 

201 

319-47       340 

225-10 

352 

233-73 

Evid. 

205-26 

222 

210-88 

201 

219-48         89 

225-11 

352 

233-74 

361 

205-27 

329 

210-89 

337 

219-t9         90 

225-12 

352 

233-75 

361 

205-28 

329 

211-90 

95 

219-50      App. 
t  E.  3187 

225-13 

352 

233-76 

361 

206-29 

329 

211-91 

336 

226-14 

352 

233-77 

349 

206-30 

329 

211-«2 

336 

219-51  112,113 

226-15 

352 

233-78 

349 

206-31 

103 

211-93 

339 

219-52        199 

226-16 

350 

333-79 

181 

206^ 

330 

211-94 

339 

219-53        199 

226-17 

350. 

234-80 

397 

206-33 

330 

211-95 

339 

320-54        199 

226-18 

350 

234-81 

364 

206-34 

181 

211-96 

339 

320-55133,134 

226-19 

351 

234-82 

369 

206-35 

330 

211-97 

339 

220-56       133 

•     226-20 

361 

234-83 

364 

206-37 

320 

211-98 

339 

220-57  201,128 

226-21 

351 

234-84 

362 

End. 

212-99 

295 

220-58        201 

226-22 

351 

235-S5 

373 

207-38 

212-  1 

1(6 

220-59       201 

226-23 

353 

236-86 

363 

IS  crc  17  C.J. 

Page  Note  Sec. 

335-87  365 

236-88  365 

235-89  365 

335-90  365 

336-91  365 

336-93  363 

236-93  387 

236-94  376 

237-95  878 

237-96  376 

337-97  369 

337-98  369 

337-99  369 

337-  1  374 

237-2  368 

337-  3  368 

238-  4  368 

238-  6  368 

238-  6  367 

238-  7  367 

238-  8  382 

238-  9  382 

239-10  382 

239-11  384 

239-12  384 

239-13  384 

239-14  '  384 

239-15  384 

239-16  383 

240-17  383 

240-18  383 
240-19388,268 
240-20268,388 

240-21  268 

240-22  388 

241-23  369 

241-24  369 

241-25  369 

241-26  268 

241-27  370 

242-28  370 

242-29  370 

242-30  371 

242-31  371 

243-32  371 

243-33  363 

243-34  381 

243-35  381 

243-36  381 

243-37  881 

243-38  381 

243-39  375 

244-40  375 

244-41  364 

344-43  364 

344-43  364 

344-44  389 

344-45  389 

344-46  389 

345-47  389 

345-48  389 


IS  Cre  17  C.i. 

Page  Note  Sec. 

245-49 

389 

345-60 

196 

245-51 150,161 

245-53 

380 

245-53 

380 

245-54  221.222 

153,150 

245^55 

380 

245-56 

380 

346-67 

380 

246-58 

381 

246-59 

381 

246-60 

381 

246-61 

386 

246-4)2 

386 

246-83 

H6 

246-«4 

181 

247-66 

379 

247-66 

379 

247-67 

378 

247-68 

878 

247-69 

377 

247-70 

877 

,     247-71 

377 

248-72 

377 

248-73 

377 

248-74 

877 

348-76 

Add. 

A  E.  761, 753 

^^^E.^^ 

348-78 

390 

248-79 

390 

.     248-80 

390 

248-81 

390 

24S-«2 

390 

249-83     App. 

249-84 

391 

249-86 

891 

249-86 

391 

249-87 

393 

249-88 

393 

249-89 

393 

260-90 

392 

260-91 

393 

250-92 

893 

250-«8 

393 

260-94 

393 

260-96 

391 

250-97 

New 

IVal 

260-98 

260-99 

"i 

250-1 

App, 

A  E.  3136 
"    3140 

New  Trial 

351-  3     App. 

k  E.  3137 

Nmr  Trial 


n  Cye  17  CJ. 

Pace  Note  Sec. 

261-  3     Ami. 
i  E.  3136 

NewTVial 

281-4 

App. 

&  E.  3147 

New  Trial 

351-  5 

ApD. 

&E.  3i42 

New  Trial 

261-  6 

New 

Trial 

251-  7 

ApD. 

AE.338 

251-  8     App. 
i  E.  3137 

" 

3147 

New  Trial 

252-9 

New 

Trial 

253-10 

App. 

&E 

.3139 

New  Trial 

253-11 

New 

Trial 

352-13 

" 

283-18 

.  «t 

363-14 

" 

363-16 

t. 

352-16 

" 

263-17 

*' 

352-18 

'* 

252-19 

Add. 

ft  E.  3iS6 

New  Trial 

252-20 

New 

Trial 

262-31 

Add. 

A  E.  3137 

353-33 

New 

Trial 

263-33 

363-34 136,137 

144 

363-36 

144 

352-36 

144 

268-37 

206 

363-38220,146 

263-29 

202 

253-30 

202 

263-31 

204 

253-32 

202 

253-33 

202 

253-34 

202 

253-35 

205 

253-36 

396 

253-37 

396 

253-38 

396 

254-39 

396 

254-40 

^96 

354-41 

395 

264-42 

395 

DEAD  BODIES. 


267-1 

1 

269-12 

5 

273-23           7 

274-32      Bua- 

376-43 

33 

278-53 

36 

280-64 

37 

381-74          2 

267-2 

2 

370-13 

4 

273-24         16. 

buidftW. 

376-43 

33 

378-56 

87 

280-65 

3 

281-76         20 

268-3 

2 

371-14 

3.10 

273-25  PaiCTt 

274-33        " 

277-44 

33 

379-56 

38 

280-66 

16 

281-76         17 

268-4 

2 

371-15 

3 

A  Child 

275-34 

277-45 

33 

279-67 

36 

280-67 

16 

283-77         17 

268-  5 

3 

371-18 

3 

273-26         15 

276-36         29 

277-46 

35 

279-68 

37 

280-68 

3 

383-78          2 

268-  6 

18 

371-17 

7 

273-27     Hn»- 

275-37    28,30 

277-47 

85 

279-59 

36 

280-69 

16 

287-79      ,  21 

368-7 

23 

271-18 

7 

band&W. 

31 

378-48 

35 

379-80 

36 

381-70 

It 

Cemeteria65 

369-8 

23 

271-19 

10 

274-28        "   ■ 

375-38         30 

378-49 

35 

379-61 

33,37 

381-71 

20 

287-80         27 

269-  9 

13 

272-20 

10 

274-29 

376-39         30 

278-80 

35 

379-62 

37 

281-73 

20 

287-81         27 

269-10 

13 

273-21 

10 

374-30 

276-40         32 

378^1 

36 

280-63 

37 

381-73 

Ca.-^ 

269-11 

13 

.273-22 

8.7 

274-31        •' 

276-41         13 

378-S3 

35 

rin633 

DEATH 


296-  1           1 

290-19 

7 

303-36 

13 

303-63 

18 

306-70 

23 

808-87 

83 

311-  5         37 

318-32   3t,3S 

296-3           2 

300-20 

7 

803-37 

13 

303-54 

18 

306-71 

34 

308-88 

33 

312-6   37,38 

318-33         48 

296-4          3 

300-21 

7 

303-38 

14 

303-65 

18 

306-73 

34 

308-89 

33 

53 

318-34         51 

396-6           2 

300-22 

8 

302-39 

14 

304-56 

18 

306-73 

34 

308-90 

33 

312-  7         41 

318-35         51 

296-6          3 

300-23 

9 

302-40 

14 

304-57 

18 

306-74 

34 

308-91 

33 

313-  8         41 

31t-36         51 

396-7           2 

300-24 

9 

303-41 

14 

304-68 

18 

306-75 

24 

309-93 

33 

313- 1         43 

Slt-37         63 

396-8           3 

301-25 

9 

303-43 

14 

304-59 

18 

307-76 

24 

300-93 

33 

313-11         50 

319-38       104 

396-9           3 

301-26 

9 

303-43 

14 

305-60 

19 

307-77 

24 

309-94 

33 

313-13         45 

31t-3t         53 

396-10           3 

301-27 

10 

303-14 

14 

305-61 

19 

307-78 

25 

309-95 

33 

313-13         46 

330-30         56 

296-11           4 

301-28 

10 

802-45 

14 

305-62 

19 

307-79 

26 

300-96 

33 

314-14        108 

331-31         57 

297-13           4 

301-29 

11 

303-46 

14 

305-63 

It 

307-80 

27 

310-97 

33 

315-15108.110 

321-33    57,60 

297-13           5 

301-30 

11 

302-47 

14 

305-64 

21 

307-81 

28 

310-98 

83 

316-16       105 

331-33         60 

297-14     -      6 

301-31 

11 

803-48 

16 

305-65 

30 

307-83 

30 

310-99 

34 

316-17       113 

322-34         90 

298-15           7 

301-32 

11 

308-49 

16 

306-66 

22 

307-83 

30 

310-1 

35 

816-18       113 

322-35   90,48 

298-16          6 

301-33 

12 

303-60 

17 

306-67 

22 

307-84 

31 

310-  2 

36 

316-19108,117 

322-36         90 

299-17           6 

801-34 

12 

303-61 

16,6 

306-6S 

32 

307-85 

31 

311-3 

36 

316-30         38 

323-37         92 

29»-18           7 

302-36 

12 

803-63 

18 

306-69 

33 

306-46 

32 

311-4 

36 

Dig 

317-21         48 

itized  by  VjW 

323-38         93 

^ORf>Ug  JURIS  PARALLEL  REFERENCE  TABLE 


339-98  M 

!*»-«»    SIM 

gj«-   *I29,H4 

342-  S 
3*3-  g 
3*3-  10 
3-43-11 
3*3-12 
3**-l3 
3**- 14 
344-15 
345~1S 
34S-17 
3*s-18 
3*5-19 

3*6- ao 

34S-21 
3*6-22 
»*«-23 
346-34 


144 
140 
141 
144 

147 
147 
148 
147 
137 
137 

tsu 

130 
14B 
li7 
157 
167 
158 


VEATn—Contimied 


U  Cre  17  CJ. 

Pace  Note  Sec. 

347-2S 

154 

347-28 

154 

347-27 

154 

347-28 

154 

347-29 

159 

347-31 

155 

347-32 

155 

34V-33 

155 

347-M 

155 

348-35 

181 

34«-3« 

163 

348-37 

183 

348-38 

160 

348-10 

185 

348-41 

237 

348-42 

190 

34»-43 

184 

34»-«4 

184 

340-15 

187 

34»-18 

187 

350-47 

238 

350-48 

189 

350-49 

189 

351-60 

189 

351-51 

170 

351-52 

170 

351-63 

171 

352-54 

171 

U  Crc  17  C.J. 

Pace  Note  Sec. 

352-55 

172 

352-58 

172 

352-«7 

172 

352-58 

188 

352-59239,182  | 

353-80 

239 

353-81 

242 

354-82195.198   I 

354-83 

241 

354-84 

173 

354-85 

244 

355-86 

244 

355-87 

244 

355-88  244,253 

357-69  248,247 

357-70 

248 

357-71 

249 

358-72 

260 

368-73 

262 

359-74  253,254 

359-75253.254 

360-76 

257 

360-77 

174 

380-78 

178 

361-80 

258 

361-81 

268 

381-82 

258 

363-83242,243  | 

U  Cre  17  C.«. 

Pace  Note  Sec. 


882-84 
362-87 
362-88 
363-90 
363-92 
361-93 
364-95 
364-98 
385-97 
365-98 
365-99 

365-  1 

366-  2 
365-3 
366-  4 
365-  6 
365-  7 
365-  8 
388-10 
386-11 
386-12 
367-13 
368-14 
369-15 
369-16 
370-17 
370-18 
371-19 


259 
190 
190 
188 
189 
189 
224 
225 
226 
226 
228 
229 
230 
2,93 
231 
218 
218 
219 
183 
197 
197 
198 
198 
199 
201 
201 
204 
206 


IS  Cyc  17  C.i. 

Pace  Note  Sec.  ] 

371-20 

207 

371-21 

208 

371-22 

210 

372-23 

210 

372-24212,211    | 

372-26 

211 

373-26 

214 

374-27 

245 

374-28216,216   | 

374-29 

215 

376-30  234,188   | 

222 

376-31 

234 

377-32234,236 

377-33  234.236 

378-34 

236 

378-35 

235 

379-38 

235 

379-37 

238 

379-38 

236 

380-39 

222 

380-40 

222 

380-11 

222 

380-42 

192 

381-13 

66,67 

381-14 

58,67 

66 

Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


CORPUS   JURIS 

VOLUME  SEVENTEEN 


CRIMINAL  LAW 

(Continued  from  16  C.  J.) 
[WaMMM  avt  In  Hblm  Slfla,  traatM  alaawlMT*  la  this  Wotk,  m*  Oxom  B«(«rMiMB  16  O.  J.  p  4S] 


L  DEl'UNll'lONS  [sub-analysis  16  C.  J.  p.  3]  ' 

IL  NATUBE  AND  ELEMENTS  OF  OBIME  AKH  DEFENSES  [sub-analysis  16  C.  J.  p  3] 
m.  CAPACITY  TO  COMMIT,  AND  BESPONSIBIUTY  FOB,  OBIME  [sub-analysis  10  €.  J.  p  4] 
IV.  ATTEMPTS  AND  SOLICITATION  [sub-analysis  16  C.  J.  p  4] 
V.  PABTIES  TO  OFFENSES  [sub-analysis  16  C.  J.  p  6] 
VL  JUBISDICTION  [sub-analysis  16  C.  J.  p  6] 
Vn.  VENUE  [sub-analysis  16  C.  J.  p  8] 

Vm.  LIMITATION  OF  PEOSECITTIONS  [sub-analysis  16  C.  J.  p  9]  ^ 

IX.  FOBMEB  JEOPABDY  [aub-analysis  16  C.  J.  p  9] 
X.  PBEUMINABY  COMPLAINT,  AFFIDAVIT,  WABBANT,  EXAMINATION,   COMMITMENT, 

AND  SUMMABY  OB  OTHEB  TBIAL  WITHOUT  JUBY  [sub-analysis  16  C.  J.  p  12] 
XL  BENCH  WABBANT.  ABBAIONMENT,  AND  PLEAS  [sub-analysis  16  C.  J.  p  16] 
Xn.  NOLLE  PBOSEQUI  DISCONTINUANCE  [sub-analysis  16  C,  J.  p  17] 
XUL  TIME  OF  TBIAL,  AND  CONTINUANCE  [sub-analysis  16  C.  J.  p  18] 
XIV.  EVIDENCE  [sub-analysis  16  C.  J.  p  21] 

XV.  TBIAL  AND  PBOCEEDINChS  PBEUMINABY  THEBETO  [sub-analysis  16  C.  J.  p  32] 
XVI.  NEW  TBIAL  AND  ABBEST  OF  JUDGMENT  [sub-analysis  16  C.  J.  p  43] 
XVn.  JUDGMENT,  SENTENCE.  AND  FINAL  COMMITMENT  [sub-analysis  16  C.  J.  p  43d] 
XVHL  SUCCESSIVE  OFFENSES  AND  HABITUAL  CBIMINALS  [sub-analysis  16  C.  J.  p  43g] 
XIX.  PUNISHMENT  AND  PBBVENTION  OF  OBIME  [sub-analysis  16  C.  J.  p  43h] 
XX.  APPEAL,  WBIT  OF  EBBOB,  AND  CEBTIOBABI   [sub-analysis  this  page] 

A.  Form  of  Remedy,  Jurisdiction,  and  Bight  to  Appeal 

B.  Presentation  and  Reservation  in  Lower  Court  of  Grounds  of  Review 

C.  Proceedings  for  Transfer  of  Cause 

D.  Record  and  Proceedings  Not  in  Record 

E.  Assignments  of  Errors  and  Briefs 

F.  Dismissal,  Suspension,  Hearing,  and  Rehearing 

G.  Review 

H.  Determination  and  Disposition  of  Cause 

I.  Liability  on  Appeal  Bonds  or  Recognizances,  and  Deposits  for  Costa 


XX.  APPEAL,  WBIT  OF  EBBOB,  AND  CEBTIOBABI  [44  3258-3778]  p  11 

A.  Form  of  Remedy,  Jurisdiction,  and  Right  to  Appeal  [$}  3258-3327]  p  U 
1.  Form  of  Remedy   W  3258-3276]  p  11 

a.  In  General  [4  3258]   p  11 

b.  Writ  of  Error  [44  3259-3260]  p  11 

(1)  In  General  [4  3259]  p  11 

(2)  Distinguished  from  Appeal  [4  3260]  p  13 

c.  Appeal  [45  3261-3262]  p  13 

(1)  In  General  [4  3261]  p  13 

(2)  Power  of  Legislature  to  Regulate  [J  3262]  p  14 

d.  Certiorari  [44  3263-3270]  p  15 

(1)  In  General  [4  3263]  p  15 

(2)  When  Writ  Will  Lie  [44  3264-3270]  p  15 

(a)  In  General  [4  3264]   p  15 

(b)  Absence  and  Existence  of  Other  Adequate  Remedy  [4  3265]   p  16 

(c)  Creation  of  Inferior  Court  without  Providing  Method  of■^^f|lea^[^^^^^^^^ 

(d)  Exceeding  Jurisdiction  or  Power  [4  3267]  p  17       ^  '  O 

For  later  «••••,  daratopaMBto  and  t/hmagtm  In  th«  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
ri7  C.  J.— 1] 


2     [17  C.  J.]  CRIMINAL  LAW 

(e)  Proceedings  Vnknovm  at  the  Common  Law  [4  3268]   p  17 

(f)  Constitutiotwil  cmd  Statutory  Provisions  [JJ  3269-3270]  p  17 

aa.  In  General  [$  3269]  p  17 
bb.  Writ  of  Review  [J  3270]  p  18 
«.  Exceptions  [%  3271]  p  18 

f.  Reaen^Hon  and  Certification  [f  3272]  p  19 

g.  Cross  Appeals  [J  3273]  p  19 

h.  Successive  Reviews  [$  3274]  p  20 
i.   Election  of  Remedies  [J  3275]  p  21 
j.  Joinder  of  Proceedings  [J  3276]   p  21 

2.  Jurisdiction  [U  3277-3282]  p  21 

a.  In  General  [J  3277]  p  21 

b.  To  Issue  Certiorari  [J  3278]  p  23 

e.  General  Requisites  of  Appellate  Jurisdiction  [f$  3279-3282]  p  23 

(1)  Jurisdiction  in  Lower  Court  [$  3279]  p  23 

(2)  Existence  of  Actual  Controversy  [i  3280]  p  24 
'    (3)  Consent  of  Parties  [$  3281]   p  24 

(4)  Character  of  Offense  or  Punishment  [4  3282]   p  24 

3.  Law  by  Which  Appeals  and  Other  Proceedings  for  Review  Are  Governed  [J  3283]   p  25 

4.  Matters  ReviewabU  [H  3284-3308]  p  26 

a.  Fin<aity  of  Judgment  or  Order  [$  3284]  p  26 

b.  Preliminary  or  Interlocutory  Orders  [ii  3285-3289]  p  27 

(1)  In  General  [i  3285]  p  27 

(2)  Denying  Motion  to  Discharge  [$  3286]  p  28 

(3)  Refusal  of  Change  of  Venue  [4  3287]  p  29 

'  (4)  Overruling  of  Demurrer  or  Motion  to  Quash  [4  3288]  p  29 

(5)  Order  Directing  Mistrial  [4   3289]  p  30 

e.  Necessity  of  Rendition  and  Entry  of  Judgment  [4  3290]  p  3** 

d.  Necessity  of  Sentence  [44  3291-3292]  p  30 

(1)  In  General  [4  3291]  p  30 

(2)  Where  Stispension  of  Pronouncing  Sentence  [4  3292]  p  31 

e.  Requisite  and  Sufficiency  of  Judgment  or  Sentence  [44  3293-3296]  p  31 

(1)  In  General  [i  3293]  p  31 

(2)  Where  Judgment  Is  Void  [4  329^]  p  32 

(3)  Judgment  on  Plea  of  Guilty  or  Nolo  Contendere  [4  3295]  p  32 

(4)  Judgment  Entered  Nunc  Pro  Tunc  [4  3296]  p  33 

f.  Orders  after  Judgment  [4  3297]   p  33 
5.  Particular  Matters  [44  3298-3306]  p  34 

(1)  Verdict  [4  3298]  p  34 

(2)  Orders  on  Motion  in  Arrest  [4  3299]  p  34 

(3)  Orders  on  Motion  for  New  Trial  [4  3300]  p  34 

(4)  Orders  in  Insanity  Inquisitions  [4  33011  p  36 

(5)  Order  Committing  Defendant  to  Asylum  [4  3302]  p  36 

(6)  Proceedings  on  Plea  of  Nonidentity  [4  3303]  p  37 

(7)  Sustaining  Demurrer  to  Special  Pleas  [4  3304]  p  37 

(8)  Granting  or  Denying  Petition  for  Probation  [4  3305]  p  37 

(9)  Denial  of  Transcript  at  Expense  of  County  [4  3306]  p  37 
b.  Decisions  of  Intermediate  Courts  [44  3307-^308]  p  37 

(1)  7n  General  [4  3307]  p  37 

(2)  Cases  Originating  in  Justices'  or  Other  Inferior  Court  [4  3308]  p  38 
6.  Bight  of  Review  [44  :«09-3327]  p  39 

a.  In  General  [4  3309]  p  39 

b.  Right  of  Prosecution  [44  3310-3323]  p  39 

(1)  In  General  [4  3310]  p  39 

(2)  Dismissal  of  Proceeding  [4  3311]  p  40 

(3)  Discharge  of  Accused  [4  3312]   p  41 

(4)  Judgment  Quashing  Indictment  or  Sustaining  Demurrer  Thereto  [4  3313]  p  41 

(5)  Arrest  of  Judgment  [4  3314]  p  43 

(6)  Judgment  on  Special  Verdict  [4  3315]  p  43 

(7)  Order  Sustaining  Plea  [4  3316]  p  43 

(8)  Order  Granting  New  Trial   [4  3317]  p  44 

(9)  Verdict  or  Judgment  of  Acquittal  [44  3318-3319]  p  44 

(a)  In  General  [4  3318]  p  44 

(b)  Under  Direction  of  Court  [4  3319]  p  46 

(10)  Conviction  of  Defendant  [4   3320]  p  47 

(11)  Disagreement  of  Jury  [4  3321]  p  47 

(12)  Judgment  of  Intermediate  Court  [4  3322]  p  47 

(13)  Waiver  of  Right  [4  3323]    p  47 

C.  Right  of  Defendant  [44  3324-3327]  p47  C^  r^r^n}r> 

(1)  In  General  [4  3324]  p  47  Digitized  by  V^UU^IV^ 

For  totw  OMtM,  (l«T«I«paMata  and  thmagtm  in  th»  law  see  cumttlatlre  Annotations,  same  title,  pase  and  note  number. 


CRIMINAL  LAW  [17  C.  J.]     3 

(2)  Necesaity  of  Being  in  Custody  [i  3325]  p.  47 

(3)  Waiver  of  Right  [4  3326]    p  48 

(4)  Payment  of  Fine  [J  3327]    p  48 

B.  Pretentation  and  Reservation  in  Lower  Court  of  Grounds  of  Review  [H  3328-3355]  p  50 

1.  In  General  [$  3328]  p  50 

2.  Objections  [H  3329-33361/2]  P  51 

•a.  In  General  [J  3329]  p  51 

b.  To  Indictment,  Information,  or  Complaint  [i  3330]  p  53 

e.  To  Evidence  [J  3331]  p  56 

d.  To  Irregularities  in  Conduct  of  Trial  [(  3332]  p  60 

e.  To  Instructions  [i  3333]  p  64 

f.  To  Jurisdiction  [J  3334]  p  67 

g.  Scope  and  Effect  of  Objection  [4  3335]  p  68 

h.  Motion  Presenting  Objection  [4  3336]  p  71  •  j 

i.   Ruling  on  Objection  or  Motion  [J  33361/4]  p  73 

3.  Exceptions  [H  3337-3348]  p  74 

a.  In  General  [J  3337]  p  74 

b.  Application  of  Rule  [H  3338-3346]  p  75 

(1)  In  General  [i  3338].  p  76 

(2)  Rulings  on  Motion  for  New  Trial  [4  3339]  p  76 

(3)  Rulings  on  Motion  for  Continuance  [i  3340]  p  76 

(4)  Rulings  as, to  Competency  of  Juror  [\  3341]  p  77 

(5)  Rulings  as  to  Evidence  [i  3342]  p  77 

(6)  Proceedings  at  Trial  in  General  [(  3343]  p  78 

(7)  Improper  Remarks  of  Counsel  [4  3344]  p  79 

(8)  Instructions  and  Refusal  of  Instructions  [}  3346]  p  80 

(9)  Judgment  and  Verdict  [i  3346]  p    82 
e.  Time  of  Exceptions  [J  3347]  p  83 

d.  Sufficiency  of  Exception  [i  3348]   p  84 

4.  Motion  for  New  Trial  [U  3349-3354]   p  86 

a.'  In  General  [f  3349]  p  86 

b.  Admissibility  and  Sufficiency  of  Evidence  [t  3350]  p  89 

e.  Irutructions  or  Refusal  to  Instruct   [f  3351]  p  89 

d.  Improper  Remarks  of  Counsel  [{  3352]  p  91 

e.  Other  Matters  [J  3353]   p  91 

f.  Necessity  for  Ruling  on  Motion  [5  3354]  p  92 

5.  Reservation  or  Certification  of  Cases   [(  3355]  p  92 
C.  Proceedings  for  Transfer  of  Cause  [$f  3366-3384]  p  93 

1.  In  General  [i  3356]  p  93 

2.  Parties  [U  3357-3361]  p  93 

a.  In  General  [$  3357]  p  93 

b.  The  State  [4  3358]  p  94 

c  Defendants  [U  3359-3361]  p  94 

(1)  In  General  [i  3359]  p  94 

(2)  Joinder  of  Defendants  [J  3360]  p  94 

(3)  Abatement  by  Death  of  Defendant  [i  3361]  p  94 

3.  Time  for  Taking  Appeal  [H  3362-3364]  p-95 

a.  In  General  [$  3362]  p  95  ' 

b.  Analogy  to  Civil  Procedure  [i  3363]  p  96 

c  As  Dependent  upon  Time  of  Rendition  of  Judgment  [%  3364]  p  96 

4.  Term  to  Which  Appeal  Should  Be  Taken  and  Time  for  Return  [4  3365]  p  97 

5.  Application  [%  3366]  p  97 

6.  Costs  and  Security  Therefor  [4J  3367-3376]  p  100 

a.  Necessity  for  Payment  or  Security  [H  3367-3368]  p  100 

(1)  In  General  [4  3367]  p  100 

(2)  Fees  of  Clerk  or  Stenographer  [4  3368]  p  100 

b.  Nature  of  Security  [4  3369]  p  101 

e.  Requisites  and  Validity  of  Security  [44  3370-3374]  p  101 

(1)  In  General  [4  3370]  p  101 

(2)  Estoppel  to  Impeach  Validity  [4  3371]  p  103 

(3)  Parties  [44  3372-3373]  p  103 

(a)  In  General  [4  3372]   p  103     . 

(b)  Joint  Defendants  [4  3373]  p  103 

(4)  Amendment  or  Filing  New  Security  [4  3374]  p  103 
d.  Proceedings  in  Forma  Pauperis  [44  3375-3376]  p  103 

(1)  In  General  [4  3375]  p  103 

(2)  Affidavit  [4  3376]  p  104 

7.  Notice  of  Appeal  [4  3377]  p  104 

8.  Notice  or  Process  on  Writ  of  Error  [4  3378]  p  106  r^  1 

9.  Notice  of  Certiorari  [4  3379]   p  107  ^^^ 


For  I«t«r  OMM,  a«T«lop9(«»t«  and  oban««a  In  the  law  ■•«  cumulative  AnnoUtlgns,  «»me  title,  page  and  note  number, 


4     [17  C.  J.]  CRIMINAL  LAW 

10.  Supersedeas  or  Stay  [$$  3380-3384]  p  107 

a.  Operation  of  Appeal  or  Writ  of  Error  [$  3380]  p  107 

b.  Bight  to  Demand  [$  3381]  p  109 

c.  Grounds   [H  3382-3383]  p  109 

(1)  In  General  [f  3382]  p  109 

(2)  Certificate  of  Reasonable  Doubt  and  Probable  Cause  [$  3383]  p  109 

d.  Custody  of  Accused  pending  Appeal  [4  3384]  p  111 
D.  Record  and  Proceedings  Not  in  Record  [44  3385-3470]  p  111 

1.  General  Requisites  and  Essentials  [44  3385-3409]  p  111 

a.  As  Affecting  Validity  of  Conviction  [44  3385-3405]  p  111 

(1)  In  General  [4  3385]  p  111 

(2)  Preliminat'y  Steps    [4  3386]  p  112 

(3)  Jurisdiction  and  Transfer  [4  3387]  p  112 

'     (4)   Time  and  Place  of  Trial  and  Adjournments  [4  3388]  p  113 

(5)  Number  and  Qualification  of  Judges  [4  3389]  p  113 

(6)  Appointment  and  Assignment  of  Counsel  [4  3390]  p  113 

(7)  Organization  of  Grand  Jury  [4  3391]  p  114 

(8)  Appointment  of  Day  for  Trial  [4  3392]  p  114 

(9)  Indictment,  Information,  or  Complaint  [44  3393-3395]  p  114 

(a)  In  General  [4  3393]   p  114 

(b)  Witnesses  before  Grand  Jury  [4  3394]  p  115 

(c)  Specification  of  Indictment  or  Count  Sustaining  Conviction  [4  3395]  p  115 
V                  (10)  Service  of  Indictment  arid  List  of  Jurors  and  Witnesses  [4  3396]  p  il5 

(11)  Arraignment  and  Plea  [44  3397-3398]  p  116 

(a)  In  General  [4  3397]  p  116  - 

(b)  Voluntary  Character  of  Plea  of  Guilty  [4  3398]  p  117 

(12)  Date  of  Crime  [4  3399]  p  117 

(13)  Proof  of  Venue  [4  3400]  p  117 

(14)  Matters  Relating  to  Petit  Jury  [4  3401]  p  118 

(15)  Identity  of  Accused  [4  3402]  p  119 


(16)  Presence  of  Accused 

(17)  Instructions   [4  3404 


4  3403]  p  119 
p  120 
(18)   Questioning  Accused  before  Sentence  [4  3405]  p  120 
b.  To  Sustain  Jurisdiction  of  Appellate  Court  [44  3406-3409]  p  121 
'  (1)  In  General  [4  3406]  p  121 

(2)  Judgment  and  Sentence  [4   3407]  p  121 

(3)  Notice  of  Appeal  [4  3408]   p  122 

(4)  Filing  of  Security  [4  3409]   p  122 

2.  Scope  and  Contents  of  Record  [44  3410-3420]  p  122 

a.  In  General  [4  3410]  p  122 

b.  In  Joint  Trial  of  Indictments  [4  3411]   p  123 

c.  Ministerial  Acts  [4  3412]  p  123 

d.  Affidcvits  [4  3413]  p  123 

e.  Motions  [4  3414]  p  124 

f.  Pleadings  [4  S415]  p  126 

g.  Testimony  at  Trial  [4  3416]  p  126 
h.  Arguments  of  Counsel  [4  341-7]  p  127 
i.    Instructions    [4-^418]  p  127 

j.   Orders,  Judgment,  and  Opinion  of  Court  [4  3419]  p  128 
k.  Bill  of  Exceptions  [4  3420]  p  129 

3.  Bill  of  Exceptions  [44  3421-3434]  p  130 

a.  Necessity  [4  3421]  p  130 

b.  Form  and  Contents  [44  3422-3425]  p  136 

(1)  In  General  [4  3422]  p  136 

(2)  Incorporation  of  Evidence  f4  3423]  p  139 

(3)  Incorporating  Instructions  [4  3424]  p  142 

(4)  Who  Must  Prepare  [4  3425]  p  142 

C.  Settlement,  Signing,  and  Filing  [44  3426-3434]  p  142 

(1)  InGeneral  [44  3426-3433]   p  142 

(a)  Notice  of  Presentation  for  Settlement  [4  3426]  p  142 

(b)  Submission  to  Adverse  Party  [4  3427]  p  142 

,     (c)  Signature  by  Trial  Judge  [44  3428-3431]  p  143 

aa.  In  General  [4  3428]  p  143  ■ 

bb.  Refusal  to  Sign  [44  3429-3431]  p  144 
(aa)  Mandamus  [4  3429]  p  144 
(bb)  Affidavits  of  Bystanders  [4  3430]  p  145 
(cc)    Petition  to  Prove  Exceptions  [4  3431]  p  145 

(d)  Modifications  or  Amendments  [4  3432]   p  145 

(e)  Filing  [4  3433]  p  146  /^  T 

(2)  Time  for  Settlement,  Signing,  and  Filing  [^  343i]  p  146  ^^^i^ 

VoT  totar  MM**!  d*v*lovmanti  and  obuigaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numuer. 


CRIMINAL  yLAW  [17  C.  J.]     5 

4.  Cate  Made  and  Statement  of  FaeU  [H  3435-3438]  p  150 

a.  In  General  [f  3435]  p  150 

b.  Settlement  and  Signing  {\  3436]   p  153 

c.  Service  of  Case  and  Counter  Case  [i  3437]  p  154 

d.  Filing  [i  3438]  p  155 

5.  Abstract  of  Record,  and  Transcript  or  Return  [H  3439-3443]  p  157 

a.  Abstract  of  Record   [i  3439]  p  157 
.     b.  Transcript  [4  3440]  p  157 

c.  Authentication  and  Certification  [$  3441]  p  158 

d.  Filing  [i  3442]  p  159 

e.  Printing  [}  3443]  p  160 

6.  Defects,  Objections,  and  Amendment  or  Correction  [$(  3444-3457]  p  161 

a.  Conclusiveness  of  Recitals  in  Record  [f  3444]  p  161 

b.  Conflict  between  Parts  of  Appeal  Papers  [J  3445]  p  162 

e.  Defects  and  Errors  [H  3446-3448]  p  163 

(1)  In  General  [i  3446]  p  163 

(2)  Alterations  [i  3447]  p  163 

(3)  Loss  of  Record,  [$  3448]  p  163 

d.  Amendment  and  Correction  [$t  3449-3453]  p  164 

(1)  In  General  [f  3449]  p  164 

(2)  Jurisdiction  to  Amend  [i  3450]  p  164  , 

(3)  By  Stipulation  [$  3451]  p  165 

(4)  Bp  Reference  [4  3452]  p  165 

(5)  Time  of  Amendment  [i  3453]  p  165 

e   Certiorari  to  Bring  Up  Record  [f  4  3454-3456]  p  166 

(1)  Jurisdiction  to  Issue  [4  3454]  p  166 

(2)  Grounds  of  Issuance  [i  3455]  p  166 

(3)  Time  of  Application,  Procedure,  and  Return  [4  3456]  p  166 

f.  Remission  of  Record  for  Cprrection  [4  3457]  p  167 

7.  Questions  Presented  for  Review  [$$  3458-3469]  p  167 

a.  In  General  [i  3458]  p  167 

b.  Indictment,  Information,  and  Plea  [i  3459]  p  168 

c.  Change  of  Venue  and  Continuances  [i  3460]  p  168 

d.  Selection,  Summoning,  and  Impaneling  of  Jury  [$  3461]  p  169 

e.  Conduct  of  Trial  in  G^eral  [i  3462]  p  169 

f.  Questions  in  Relation  to  Evidence   [li  3463-3464]  p  170 

(1)  In  General  [J  3463]  p  170 

(2)  Exclusion  and  Admission  of  Evidence  [J  3464]  p  172 

g.  Instructions  and  Refusal  or  Failure  to  Instruct  [4$  3465-3466]  p  174 

(1)  In  General  [4  3465]   p  174 

(2)  Necessity  of  Setting  Out  Evidence  [4  3466]  p  176 
b.  Ruling  on  Motion  for  a  New  Trial   [4  3467]  p  177 

i.    Ruling  on  Motion  in  Arrest  of  Judgment  [4  3468]  p  178 
•j.  Sentence  and  Judgment  [4  3469]   p  179 

8.  Matters  Not  Apparent  of  Record  [4  3470]  p  179 
E.  Assignments  of  Errors  and  Briefs  C44  3471-3504]  p  180 

1.  Assignments  of  Errors  [44  3471-3490]  p  180 

a.  Necessity  for  and  Effect  of  Failure  to  File  [44  3471-3472]  p  180 

(1)  Failure  to  File  Any  Assignment  of  Error  [4  3471]  p  180 

(2)  Failure  to  Assign  Particular  Errors  [4  3472]  p  180 

"b.  Special  Statutory  Provisions  as  Affecting  Right  to  Review  on  Assignment  of  Error 

[4  3473]  p  181 
c  Form  and  Requisites  [44  3474-3487]  p  181 

(1)  In  General  [4  3474]  p  181 

(2)  Specification  of  Errors  [44  3475-3477]  p  181 

(a)  In  General  [4  3475]   p  181 

(b)  Necessity  for  Separate  Specification  of  Errors  [4  3476]  p  182 

(c)  Assignment  of  One  Error  as  Authorising  Review  of  Another  [4  3477]  p  182 

(3)  Stating  Reasons  Why  Rulings  Are  Erroneous  [4  3478]  p  182 

(4)  Basing  Assignments  on  Matters  Appearing  of  Record  [4  3479]  p  182 

(5)  Reference  to  Record  [4  3480]  p  183 

(6)  Application  of  Rules  to  Particular  Rulings  or  Assignments  [44  3481-3487]  p  183 

(a)  Venue   [4  3481]  p  183 

(b)  Pleadings    [4  3482]  p  183 

(c)  Conduct  of  Trial  in  General  [4  3483]  p  183 

(d)  Evidence  [4  3484]  p  183 

(e)  Instructions  [4  3485]  p  184 
(£)   Verdict    [4  3486]  p  185 

(g)  Motions  for  New  Trial  [4  3487]  p  185  r^  1 

d.  Filing  [4  3488]  p  185  r  ^  ^^  ^^^i^ 

For  latnr  caaasi  daralopmaatB  and  tbtrngmm  In  the  law  see  cumulative  Annotations,  same  title,  psge  and  note  number. 


6     117  C.  J.]  CRIMINAL  LAW 

e.  Amendments  and  Additional  Assignments  [$  3489]  p  186 

f.  Plea  or  Joinder  [J  3490]  p  186 
2.  Briefs  W  3491-3504]  p  186  ' 

a.  Necessity  for  and  Effect  of  Failure  to  File  [4  3491]  p  186 

b.  Form  and  Requisites  W  349S-3500]  p  187 

(1)  In  General  [J  3492]  p  187 

(2)  Statement  of  Case  [44  3493-3495]  p  187 

(a)  Necessity  and  Sufficiency.in  General  [4  3493]  p  187 

(b)  Statement  Obviating  Necessity  for  Examining  Record  [4  3494]  p  187 

(c)  References  to  Record  [4  3495]  p  188 

(3)  Specification  of  Errors  [44  3496-3497]  p  188 

(a)  General  Rule  [4  3496]  p  188 

(b).  Applications  of  Rule  [4  3497]  p  188 

(4)  Stating  Reasons  Why  Rulings  Are  Erroneous  [4  3498]  p  189 

(5)  Citation. of  Authority  [4  3499]  p  190 

(6)  Urging  Points  Not  Raised  in  Trial  Court  or  Not  Assigned  as  Error  [4  3500]  p  190 

c.  Reply  and  Supplemental  Briefs  [4  3501]  p  190 

d.  Service  of  Briefs  [4  3502]  p  190 

e.  Time  of  Filing  Briefs  [4  3503]  p  190 

f.  Cure  of  Defects  by  Brief  of  Opposite  Party  [4  3504]  p  191 
F.  Dismissal,  Suspensiov,  Hearing,  and  Rehearing  [44  3505-3540]  p  191 

1.  Dismissal  [44  35O5-3520]  p  191 

a.  By  Defendant   [4  3505]  p  191 

b.  By  Consent  [4  3506]  p  191 

c.  By  Court  Sua  Sponte  [4  3507]  p  191 

d.  On  Motion  [44  3508-3519]  p  192 

(1)  When  and  by  Whom  Made  [4  3508]  p  192 

(2)  Grounds  [44  3509-3518]  p  192 

(a)  Lack  of  Jurisdiction  [4  3509]  p  192 

(b)  Event  Rendering  Determination  Unnecessary  [4  3510]  p'192 

(c)  Defects  in  Proceedings  for  Review  [4  3511]  p  193 

(d)  Death,  Pardon,  or  Parol  of  Accused  [4  3512]  p  194 

(e)  Escape  after  Conviction  [44  3513-3514]  p  195 
•       aa.  In  General  [4  3513]  p  195 

bb.  Reinstatement  upon  Surrender  [4  3514]  p  196 

(f)  Appeal  Returnable  to  Wrong  Place  or  Time  [4  3515]  p  196 

(g)  Appeals  Frivolous  or  for  Delay  [4  3516]  p  196 
(h)  Failure  to  Prosecute  Appeal  [4  3517]  p  196 
(i)    Miscellaneous   Grounds  [4  351S]  p  196 

(3)  Waiver  of  Grounds  [4  3519]  p  196 

e.  Operation  and  Effect  of  Dismissal  [4  3520]  p  197 

2.  Suspension  [4  3521]  p  197 

3.  Hearing  [44  3522-3529]  p  197 

a.  In  General  [4  3522]  p  197 

b.  Time  for  [4  3523]  p  197 

c.  Notice  of  [4  3524]  p  197 

d.  Presence  of  Accused  [4  3525]  p  197 

e.  Counsel  [4  3526]  p  197 

f.  Arguments  of  Counsel  [4  3527]  p  197 

g.  Advancing  or  Postponing  Hearing  [4  3528]  p  197 
h.  Certiorari  [4  3529]  p  198 

4.  Rehearing  [44  3530-3539]  p  198 

a.  Right  to  Rehearing  [44  3530-3536]  p  198 

(1)  In  General  [4  3530]  p  198 

(2)  Errors  in  Opinion  [4  3531]   p  199 

(3)  Points  Not  Directly  Referred  to  in  Opinion  [4  3532]  p  199 

(4)  Matters  Not  Urged  at  First  Hearing  [44  3533-3534]  p  199 

(a)  General  Rule  [4  3533]  p  199 

(b)  Limitations  of  Rule   [4  3534]   p  199 

(5)  Change  in  Membership  of  Court  [4  3535]  p  200 

(6)  Right  as  Affected  by  Pardon,  Escape,  or  Partial  Efxecution  of  Sentence  [4  3536] 

p  200 

b.  Time  for  Application  and  Allowance  [4  3537]   p  200 

c.  Requisites  and  Sufficiency  of  Application  for  Rehearing  [4  3538]   p  200 

d.  Hearing  and  Determination  of  Application  [4  3539]  p  200 

5.  Reinstatement  [4  3540]  p  201 
0.  Review  [44  3541-3734]  p  201 

1.  Scope  and  Extent  [44  3541-3553]  p  201  ,r^  i 

a.  /„  General  [4  3541]  p  201  ^  byGOOQlC 

b.  Questions  of  Law  or  Fact  [4  3542]  p  202  ^  '  O 
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e.  Matters  Not  Necessary  to  Decision  on  Review  [}  3543]  p  203 

d.  Theory  and  Grounds  of  Decision  in  Lower  Court  [f  3544]  p  203 

e.  Review  as  Determined  by  Mode  [H  3545-3548]  p  203 

(1)  Appeal  [4  3545]  p  203 

(2)  Writ  of  Error  {%  3546]  p  204 

(3)  Certiorari  [4  3547]  p  204 

(4)  Questions  Reserved  or  Certified  [$  3548]  p  205 

f.  Matters  of  Evidence  Considered  [J  3549]  p  205 

g.  On  Appeal  from  Final  Judgment;  Interlocutory  Orders  [i  3550]  p  206 
h.  Decision  in  Separate  Proceeding  [4  3551]  p  206 

i.  Decisions  of  Intermediate  Courts  [  4  3552]  p  206 
j.  Former  Decision  as  Law  of  Case  [4  3553]  p  207 

2.  Parties  Who  May  Allege  Error  [JJ  3554-3559]  p  208 

a.  In  General  [i  3554]  p  208 

b.  Estoppel  to  Allege  Error  [${  3555-3557]  p  209 

(1)  In  General  [4  3555]  p  209 

(2)  Relating  to  Instructions  [43556]  p  210 

(3)  Relating  to  Admission  or  Exclusion  of  Evidence  [4  3557]  p  211 
e.  Waiver  in  Appellate  Court  [44  3558-3559]  p  211 

(1)  In  General  [4  3558]  p  211 

(2)  Failure  to  Urge  Objection    [4  3559]  p  212 

3.  Presumptions  [44  3560-3573]  p  213 

a.  In  General  [4  3560]  p  213 

b.  As  to  Particular  Facts  or  Proceedings  [44  3561-3573]  p  215 

(1)  In  General  [4  3561]  p  216 

(2)  Arraignment  and  Pleas  [4  3562]  p  217 

(3)  Organization  and  Jurisdiction  of  Court;  Venue  [4  3563]  p  218 

(4)  Adjournments  and  Continuances  [4  3564]  p  219 

(5)  Presence  of  Defendant  [4  3565]  p  219 

(6)  Matters  Relating  to  Petit  Jury  [44  3566-3568]  p  220 

(a)  In  General  [4  3566]  p  220 

(b)  Waiver  of  Jury  or  Objections  [4  3567]  p  221 

(e)  Presence,  Custody,  and  Discharge  of  Jury  [4  3568]  p  221 

(7)  Questions  Relating  to  Evidence  [4  3569]  p  222 

(8)  Questions  Relating  to  Instructions  [4  3570]  p  223  , 

(9)  Verdict,  Judgment,  and  Sentence  [i  3571]  p  225 

(10)  New  Trial  and  Arrest  of  Judgment  [4  3572]  p  227 

(11)  Proceedings  for  Review  [4  3573]  p  227 
4.  Discretion  of  Lower  Court  [44  3574-3592]  p  228 

a.  In  General  [4  3574]  p  228 

b.  Pleadings  [4  3575]  p  228 

«.  Preliminary  Proceedings  [44  3576-3578]  p  231 

(1)  In  Genertd  [4  3576]  p  231 

(2)  Change  of  Venue  [4  3577]  p  232 

(3)  Continuances    [4  3578]-  p  233 

d.  Conduct  of  Trial  Generally  [4  3579]  p  236 

e.  Selectitig  and  Impaneling  Jury  [4  3580]  p  237 

f.  Reception  of  Evidence  [44  3581-35a5]  p  240 

(1)  In  General  [4  3581]  p  240 

(2)  Competency   [4  3582]  p  241 

(3)  Order  of  Proof  [4  3583]  p  243 

(4)  Examination  of  Witnesses  [i  3584]  p  244 

(5)  Separation  of  Witnesses  [4  3585]  p  246 

g.  Argument  and  Conduct  of  Counsel  [4  3586]  p  247 

h.  Custody,  Conduct,  and  Discharge  of  Jury  [4  3587]  p  247. 

i.   Direction  of  Verdict,  New  Trial,  and  Arrest  of  Judgment  [44  3588-3590]  p  248 

(1)  Direction  of  Verdict  [4  3588]  p  248 

(2)  New  Trial  [4  3589]  p  248 

(3)  Arrest  of  Judgment  [4  3590]  p  253  . 
i.  Sentence,  Punishment,  and  Costs  [4  3591']  p  254 
fc.  Preparation  of  Case  for  Review  [4  3592]  p  254 

6.  Questions  of  Fact  [44  3593-3599]  p  254 

a.  In  General  [4  3593]  p  254 

b.  Conflicting  Evidence  [4  3594]  p  264 

c.  Circumstantial  Evidence  [4  3595]   p  267  , 

d.  Credibility  [4  3596]   p  26^ 

e.  Particular  Elements  and  Issues  [4  3597]  p  269 

f.  Successive  Convictions  [4  3598]  p  271  . 

g.  Approval  of  Verdict  by  Trial  Judge  [4  3599]  p  271       ^initi^oH  hXjjOOQl^ 


6.  Barmless  Error  [44  3600-3722]  p  272  Digitized  by 


Por  Istar  ommmu,  daralopiiwBts  and  tib»mg»m  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


8     [17  C.  J.]  CRIMINAL  LAW 

a.  In  General  [|  3600]  p  272 

b.  Burden  of  Showing  Error  and  Presumptions  as  to  Prejudice  [H  36Q1-3610]  p  274 

(1)  Burden  of  Showing  Error  [i  3601]  p  274 

(2)  Presumptions  as  to  Prejudice  [J J  3602-3610]  p  274 

(a)  In  General  [i  3602]  p  274 

(b)  Admission  of  Evidence  [J  3603]  p  275 

(c)  Exclusion  of  Evidence  [4  3604]  p  275 

(d)  Error  in  Giving  Instructions  [J  3605]  p  275 

(e)  Error  in  Failing  or  Refusing  to  Give  Instructions  [i  3606]  p  276 

(f)  Conduct  or  Remarks  of  Trial  Judge  [4  3607]  p  276 

(g)  Arguments  and  Conduct  of  Counsel  [4  3608]  p  276 
(h)  Misconduct  of  or  Affecting  Jury  [4  3609]  p  277 

(i)    Miscellaneous   [4  3610]  p  277 
.    c  Proceedings  before  Trial  in  General  [4  3611]  p  278 

d.  Organization  and  Proceedings  of  Grand  Jury  [4  3612]  p  280 

e.  Failure  to  Furnish  List  of  Witnesses  [4  3613]  p  280 

f.  Rulings  on  Motion  for  Continuartce  [4  3614]  p  281 

g.  Proceedings  on  Motion  for  Continuance  [4  3615]  p  282 
h.  Rulings  on  Motion  for  Change  of  Venue  [4  3616]  p  282 
i.   Pleadings  [44  3617-3626]  p  283 

(1)  Defective  Pleadings  [4  3617]  p  283 

(2)  Rulings  on  Pleadings  [44  3618-3626]  p  284 

(a)  In  General  [4  3618]   p  284 

(b)  Rulings  Relating  to  Filing  or  Withdrawal  of  Pleadings  [4  3619]  p  284 

(c)  Rulings  on  Demurrers  [4  3620]  p  284 

(d)  Rulings  on  Motions  to  Quash  or  Strike  Out  [4  3621]  p  285 

(e)  Rulings  on  Motion  to  Make  More  Definite  and  Certain  [4  3622]  p  286 

(f)  Rulings  on  Motion  for  Bill  of  Particulars  [4  3623]  p  286 

(g)  Rulings  on  Motions  to  Compel  Election  [4  3624]  p  286 
(h)  Rulings  Relating  to  Amendments  [4  3625]  p  287 

(i)    Rulings  Relating  to  Variance  [4  3626]  p  287 
j.  Conduct  of  Trial  [44  3627-3652]  p  287 

(1)  In  General  [4  3627]  p  287 

(2)  Drawing  and  Summoning  Jury  [4  3628]  p  289 

(3)  Impaneling  and  Swearing  Jury  [44  3629-3636]  p  290 

(a)  In  General  [4  3629]  p  290 
1  (b)  Examination  of  Jurors  on  Voir  Dire  [4  3630]  p  291 

(c)  Rulings  on  Challenges  to  Jurors  [44  3631-3636]  p  292 
aa.  In  General  [4  3631]  p  292 
bb.  Sustaining  Challenge  [4  3632]  p. 292 
cc.  Overruling  Challenge  [4  3633]  p  293 
(aa)  In  General  [4  3633]  p  293 

(bb)  Where  Peremptory  Challenges  Not  Exhausted  [4  3634]  p  293 
(cc)  Where  Peremptory  Challenges  Exhausted  [44  3635-3636]  p  294 
aaa.  In  GenercU  [4  3635]  p  294 

bbb.  Where    Additional    Peremptory    Challenges    Allowed 
[4  3636]  p  295 

(4)  Remarks  and  Conduct  of  Court  [4  3637]  p  295 

(5)  Remarks,  Argument,  and  Conduct  of  Counsel  [44  3638-3639]  p  297 

(a)  In  General  [4  3638]  p  297 

(b)  Comments  on  Failure  to  Testify  [4  3639]  p  301 

(6)  Misconduct  of  Witnesses,  Bystanders,  or  Officers  of  Court  [4  3640]  p  302 

(7)  Limiting  or  Extending  Time  for  Argument  [4  3641]  p  303 

(8)  Examination  and  Rulings  as  to  Competency  of  Witnesses  [4  3642]  p  303 

(9)  CreSbility,  Impeachment,  and  Contradiction  of  Witness  [44  3643-3647]  p  303 

(a)  Evidence  in  Support  of  Credibility  of  Witness  [4  3648]  p  303 

(b)  Impeachment  of  Witnesses  [4  3644]  p  304 

aa.  Laying  Foundation  for  Impeachment  [4  3644]  p  304 

bb.  Exclusion    of    Competent   Testimony  for   Purpose   of   Impeachment 

[4  3645]  p  304 
cc.  Admission    of   Incompetent  Testimony  for  Purpose  of  Impeachment 

[4  3646]  p  304 
dd.  Failure  to  Limit  Impeaching  Evidence  to  Purpose  for  Which  Admitted 

[4  3647]  p  .306 

(10)  Refreshing  Memory  of  Witness  [4  3648]  p  306 

(11)  Order  of  Proof  [4  3649]  p  306 

(12)  Production  of  Books  and  Documents  [4  3650]  p  307 

(13)  Admission  of  Depositions  [4  3651]  p  307 


^14)  Reopening  Case  for  Additional  Evidence  [4  3652] ^p  307  ^   C^OOoIp 

O 


k.  Evidence  [44  3653-3684]  p  307.  Digitized  by' 
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(1)  In  General  [%  3653]  p  307 

(2)  RvHinge  on  Objections  to  Questions  [$  3654]  p  308 

(a)  In  General  [H  3654-3655]  p  308 

aa.  Overruling  Objections  to  Questions  [i  3654]  p  308 
bb/  Sustmning  Objections  to  Questions  [i  3655]  p  309 

(b)  Questions  Improper  in  Form  [J  3656]  p  311 

(c)  On  Cross-Examination  [H  3657-3659]  p  312 

aa.  General  Rule  [i  3657]  p  312 

bb.  Limiting  Cross-Examination  [J  3658]  p  313 

cc.  Allowing  Too  Great  Latitude  in  Cross-Examination  [J  3659]  p  314 

(d)  Permitting  Withdrawal  of  Question  [J  3660]  p  316 

(e)  Cure  of  Error  by  Withdrawal  of  Objection  [$  3661]  p  317 

(3)  Errorteous  Admission  of  Evidence  [H  3662-3676]  p  317  ' 

(a)  In  General  [i  3662]  p  317 

(b)  Where  Defendant's   Guilt  Is  Conclusively  Established  by  Competent  Evi- 

dence  [i  3663]  p  321 

(c)  Where  Facts  to  Which  Incompetent  Evidence  Relates  Are  Shown  by  Other 

Evidence    [4  3664]   p  321 

(d)  Where  Facts  Are  Admitted  or  Not  Denied  by  Defendant  [i  3665]  p  324 

(e)  Cure  of  Error  [U  3666-3671]  p  325 

aa.  By  Withdrawing  or  Striking  Out  Evidence  [J  3666]  p  325 

bb.  By  Instructions  to  Disregard  Evidence  Improperly  Admitted  [i  3667] 

p  326 
cc.  By  Instructiotts  Limiting  Scope  and  Effect  of  Evidence  [$  3668]  p  327 
dd.  By  Instructions  Making  Consideration  of  Evidence  Conditional  [i  3669] 

p  328 
ee.  By  Withdrawai  of  and  Instructions  to  Disregard  Evidence  H  3670]  p 

328 
ff.  By  Verdict  or  Findings  [4  3671]  p  329 

(f)  Evidence  Admitted  without  Necessary  Preliminary  Proof  [$$  3672-3673]  p 

330 

aa.  In  General  [4  3672]  p  330 

bb.  Evidence  Rendering  Incompetent  Evidence  Admissible  [f  3673]  p  330 

(g)  Error  in  the  Admission  of  Opinion  Evidence  [$  3674]  p  331 
(h)  Error  in  Admitting  Hearsay  Evidence  [J  3675]  p  332 

(i)    Error  in  Admission  of  Evidence  in  Trial  by  Court  [i  3676]  p  332 

(4)  Error  in  Refusal  to  Strike  Out  Evidence  [{  3677]  p  333 
.(5)  Error  in  Striking  Out  Evidence  [4  3678]   p  333 

(6)  Erroneous  Exclusion  of  Evidence  [H  3679-3684]  p  333 

(a)  In  General  [J  3679]   p  333 

(b)  Cure  of  Error  [U  3680-3684]  p  334 

aa.  Facts  Sought  to  Be  Proved  Established  by  Other  Evidence  [4  3680]  p 
334     ' 

bb.  Admission  of  Evidence  to  Same  Effect  W  3681-3682]  p  335 
(aa)  In  General  [i  3681]  p  335 
(bb)    Through  Same  Witness  [J  3682]  p  337 

cc.  Foots  Admitted  by  State  [J  3683]  p  337 

dd.  By  Instructions  [5  3684]   p  338 
1.    Submission  or  Failure  to  Submit  Issues  [44  3685-3686]  p  338 

(1)  In  General  [4  3685]  p  338 

(2)  Submitting  Questions  of  Law  to  Jury  [4  3686]  p  338 

m.  Demurrer  to  Evidence,  Directing  Verdict,  and  Peremptory  Instructions  [4  3687]  p  3.38 
n.  Instructions  [44  3688-3713]  p  339 

(1)  Error  in  Instructions  Given  [44  3688-3705]  p  339 

(a)  In  General   [44  3688]  p  339 

(b)  Instructions  Informal,  Inaccurate,  Incomplete,  Uncertain,  etc.  [4  3689]  p  341 

(c)  Instructions  Not  Applicable  to  Pleadings  or  Evidence;  Abstract  Instructions 

[4  3^690]  p  342 

(d)  Contradictory   Instructions  [4  3691]  p  343 

(e)  Immaterial  Instructions  [4  3692]  p  .343 

(£)  Instructions    Erroneously  Defining  Terms  Used   [4  3693]  p  343 
(g)  Instructions  Invading  Province  of  Jury  [^i  3694-3695]  p  343 
aa.  Improper  Assumption  of  Facts  [4  3694]  p  343 
bb.  Charging  on  Weight  of  Evidence  [4  3695]  p  344 
(h)  Instructions  Singling  Out  Portions  of  Evidence  [4  3696]  p  344 
(i)    Instructions  Ignoring  Issues  or  Evidence  [4  3697]  p  344 
(j)   Instructions  Reciting  Evidence  [4  3698]   p  344 

(k)  Repetition  of  Irtstructions  [4  3699]  p  345  (~^  r^r^ri}o 

(1)  Instructiyins  as  to  Punishment  [4  3700]  p  345     gitized  by  VjiJOy  IV- 
(m)  Instructiorts  as  to  Form  of  Verdict  [4  3701]  p  345 
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(n)  Cautionary   Instructions  [$  3702]  p  345 

(o)  Cure  of  Error  W  3703-3705]  p  347 

aa.  By  Subsequent  Instructions  [i  3703}  p  347 

bb.  By  Evidence  Introduced  by  Defendant  [4  3704]  p  347 

cc.  By  Verdict  [J  3705]  p  348 

(2)  FaUure  or  Refusal  to  Instruct  [H  3706-3709]  p  349 

(a)  In  General  [$  3706]  p  349 

(b)  Refusal  of  Cautionary  Instructions  [4  3707]  p  350 

(c)  Cure  of  Error  W  3708-3709]  p  352 

aa.  By  Verdict  or  Determination  [J  3708]  p  352 

bb.  By  Other  Instructions  Relating  to  Same  Matter  [i  3709]   p  353 

(3)  Modification  of  Requested  Instructions  [i  3710]  p  353 

(4)  Time  and  Method  of  Giving  Instructions  [i\  3711-3713]  p  353 

(a)  In  General  [J  3711]  p  353 

(b)  Oral  Instructions  [i  3712]  p  353 

(e)  Signing,  lifumbering,  and  Filing  [4  3713]  p  354 
o.  Custody  of  Jury  [J  3714]  p  354 
p.  Conduct  and  Deliberations  of  Jury  [}J  3715-3718]  p  364 

(1)  In  General  [{  3715]  p  354 

(2)  Taking  Books,  Papers,  and  Articles  to  Jury  Boom  [4  3716]  p  354 

(3)  Separation  of  Jury  [J  3717]  p  355 

(4)  Communicatiotts  with  Outsiders,  Parties,  or  Officers  [i  ^3718]  p  355 
q.  Verdict,  Judgment,  and  Sentence  [J  3719]  p  355 

r.  Proceedings  after  Judgment   [45  3720-3721]  p  357 

(1)  In  General  [f  3720]  p  357 

(2)  Motion  for  New  Trial  [4  3721]  p  357 
8.  Prejudice  to  Prosecution  [J  3722]   p  358 

7.  Error  Favorable  to  Defendant  or  State  [$$  3723-3733]  p  358  .  <■ 

a.  Error  Favorable  to  Defertdant  [U  3723-3732]  p  358 

(1).  In  General  [i  3723]  p  358 

(2)  Impaneling  Jury  [J  3724]     p  358 

(3)  Pleadings  [4  3725]  p  358 

(4)  Admission  of  Evidence  [J  3726]  p  358 

(5)  Exclusion  of  Evidence  [i  3727]  p  359 

(6)  Striking  Out  or  Refusal  to  Strike  Out  Evidence  [i  3728]  p  359 

(7)  Instructions   [$  3729]  p  359 

(a)  Error  in  Giving  Instructions  [5  3729]  p  359 

(b)  Error  in  Failing  or  Refusing  to  Give  Instructions  [J  3730]   p  361 

(8)  Submission  of  Question  of  Law  to  Jury  [J  3731]  p  361 

(9)  Verdict,  Findings,  and  Punishment  [4  3732]  p  361 

b.  Error  Favorable  to  State  [$  3733]  p  362 

8.  Invited  Error  [4  3734]  p  362 

H.  Determination  and  Disposition  of  Cause  [44  3735-3770]  p  362 

1.  In  General  [44  3735-3737]  p  362 

a.  Scope  and  Extent  of  Decision  and  Relief  [4  3735]  p  362 

b.  Time  of  Decision  [4  3736]  p  363 

c.  Law  Governing  Decision  [4  3737]  p  363 

2.  Affirmance  [44  3738-3748]  p  363 

a.  Grounds  [44  3738-3742]  p  363 

(1)  Failure  to  Perfect  or  Prosecute  Appeal  [4  3738]  p  363 

(2)  To  Permit  Review  by  Federal  Courts  [4  3739]  p  364 

(3)  Reversal  Not  Beneficial  [4  3740]  p  364 

(4)  On  the  Merits  [4  3741]  p  364 

(5)  Correct  Result  [4  3742]  p  364 

b.  Equal  Division  of  Court  [4  3743]  p  365 

c.  Sentence  [4  3744]  p  365 

d.  Statement  of  Reasons  for  [4  3745]  p  365 

e.  Damages  [4  3746]  p  365 

f.  Granting  of  Leave  [4  3747]  p  365 

g.  Effect  [4  3748]  p  365 

3.  Modification  [4  3749]  p  365 

4.  Reversal  [4  37.50-3761]  p  367 

a.  Grounds  [44  3750-3755]  p  367 

(1)  In  General  [4  3750]  p  367 

(2)  Technical  or  Substantial  Errors  [4  3751]  p  368 

(3)  Error  Confessed  or  Not  Contested  [4  3752]  p  369 

(4)  Error  of  Intermediate  Court  [4  3753]  p  369 

(5)  Mistakes  or  Neglect  of  Accused  [44  3754-3755]  p  369  ^-^  I 
(a)  In  General  [4  3754]  p  369                                                  VjOOQIC 

-         -     ""9  O 


(b)  Failure  to  Reserve  and  Present  Error  [4  3755]  p  369 
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b. 
e. 


b.  Scope  and  Extent  of  Relief  W  3756-3759]  p  370 

(1)  Conditional  Reversal  [\  3756]  p  370 
(a)  Partial  Reversal   [J  3757]   p  370 
(3)  Making  Final  Disposition  or  Remanding  for  Fwrther  Proeeedmgs  Hi  376S-9f(i9] 

p  370 

(a)  In  General  [$  3758]  p  370 

(b)  Ordering  New  Trial  [J  3759]  p  372 

c.  Disagreement  of  Court  as  to  Orout^  for  Reversal  H  3760]  p  372 . 

d.  Effect  [«  3761]  p  372 
6.  Mandate  and  Proceedings  after  Remand  W  3762-3769]  p  373 

a.  Mandate  or  Other  Remanding  Order  [i  3762]  p  373 
Sending  Down  Record  [f  3763]  p  373 
Proceedings  in  Lower  Court  [f  J  3764^3769]  p  373 
-     (1)  In  General  [^  3764]  p  373 

(2)  Dismissal  of  Prosecution  [$  3765]  p  374. 

(3)  Forfeiture  of  Bail  [%  3766]  p  374 

(4)  Amending,  Suspending,  or  Vacating  Judgment  H  3767]  p  374 

(5)  New  Trial  [i  3768]  p  374 

(6)  Sentence  [4  3769]  p  375 
6.  Jurisdiction  and  Proceedings  of  Appellate  Court  after  Decision  [i  37701  p  376 

L  Liability  on  Appeal  Bond  or  Recognizance  and  Deposits  for  Costs  [%\  3771-37 

1.  Appeal  Bond  or  Recognizance  [44  3771-3777]  p  375 

a.  Grounds  and  Extent  [i  3771]  p  375 

b.  Proceedings  to  Enforce  [H  3772-3777]  p  375 

(1)  In  General  [$  3772]  p  375 

(2)  Jurisdiction    [4  3773]  p  376 

(3)  Pleading  [i  3774]  p  376 

(4)  Evidence  [f  3775]  p  376 

(5)  Questions  Determinable  [4  3776]  p  376 

(6)  Appeal  and  Error  [4  3777]   p  376 

2.  Deposits  for  Costs  [4  3778]  p  376 

ISee  1«  C.  J.  pp   4&-4>] 


3778]  p  375 


XZ. 

[4  3258]  A.  Form  of  Bemedy,  Jnrisdictioii, 
and  Eicht  to  Appeal* — ^1.  Fonn  of  Bemedy — a.  In 
QeneraL  The  decisions  of  the  lower  criminal  courts 
b  England,  reviewable  in  the  king's  bench,  were 
brought  there  either  by  writ  of  error,  writ  of  cer- 
tiorari, or  writ  of  false  judgment  issuing  out  of  the 
king's  bench  and  directed  to  the  lower  court.'  How- 
ever, at  the  present  time,  both  in  England  and  in  the 
United  States,  the  whole  matter  of  appellate  review 
is  r^nlated  almost  entirely  by  statute.' 

[4  3259]  b.  Writ  of  Error— (1)  la  OeneraL 
The  writ  of  error  is  the  common-law  method  of  car- 
rying up  for  review  a  criminal  case  from  an  inferior 


APPEAL,  WBIT  OF  EBBOB,  Ain>  GEBTIOBABI' 


to  a  superior  court;*  and  in  the  absence  of  a  etatate 
abolishing  the  writ '  is  nsnally  recognized  aa  an 
available  remedy.*  However,  in  the  absence  of  a 
statute  which  gives  the  writ  a  broader  or  a  narrower 
application,  it  lies  only  in  actions  and  proceedings 
which  are  according  to  the  course  of  the  common 
law.^ 

In  the  federal  courts  the  fundamental  distinction 
between  a  writ  of  error  and  an  appeal  existing  at 
common  law  is,  and  always  has  been,  maintained  in 
the  appellate  procedure;'  and  a  judgment  in  an  ae- 
tion  at  law  or  in  a  criminal  case  has  never  been  re- 
viewable except  by  a  writ  of  error.*    Tliis  rule  is 


see   Appeal  and 
Certiorari  11  C. 


I.    Xb  elTfi 
Error  3  C.  J.  p  26< 
1.  p  80. 

a.  Ex  p.  Knlgrht,  ai  Ala.  482;  8Ute 
T.  Bailey,  6S  N.  C.  426.  See  also  Ap- 
peal and  Error  I  2. 

3.  See  statutory  provisions;  and 
Infra   f   S259    et   seq. 

4.  U.  S. — ^De  LemoB  v.  U.  8.,  107 
Fed.  121,  46  CCA  196  [certiorari  den 
181  U.  S.  622  mem.  21  SCt  92e  mem, 
45  L.  ed.  1032  mem].  Compare  Amer- 
ican Surety  Co.  v.  U.  S.,  239  Fed. 
480,  682,   162   CCA  614. 

Conn. — State  y.  Caplan,  85  Conn.. 
ei8,  84  A  280. 

N.  M.— Borreso  v.  Terr.,  8  N.  M. 
44C.  46  P  >4». 

Wis. — State  v.  Sheppard,  37  Wis. 
396. 

Engr. — Rex  ▼.  Carltle,  2  B.  &  Ad. 
971,  22  ECL  406;  Klce  v.  Rex,  Cro. 
Jac.  404;  79  Reprint  345;  Rex  v. 
Justices  of  West  Riding,  7  T.  R.  467. 
101  Reprint  1080;  Rex  v.  Seton,  7  T. 
R.  373,  101  Reprint  1027.   5  RClL.  528. 

See  also  Appeal  and  Error  i  4  et 
acq. 

But  see  Peo.  v.  Tliompson.  41  N.  T. 
1.  4  (where  the  court  said:  "The 
rlrht  of  review  upon  writ  of  error.  In 
criminal  cases,  was  not  given  by  the 
common  law;  it  depends  entirely  upon 
the  statute,  and  the  court  possess  the 


power  only  conferred  by  the  stat- 
ute"). 

B.    See  infra  i  3261. 

e.  Ala.— Ex  p.  Knight,  61  AU.  482; 
Lynes  v.  State,  6  Port.  236,  30  AmD 
567. 

Cal.— Ex  p.  Thlstleton,  52  Cal.  220. 

Oa.— Mattox  V.  State.  116  Qa.  212, 
41  SE  709;  Moore  v.  State,  63  Oa.  166. 

Hawaii. — In  re  Hoopla,  10  Hawaii 
610. 

111.— Qallagher  v.  Peo.,  207  111.  247, 
69  NE  962;  French  v.  Peo.,  77  111.  681; 
Mohler  v.  Peo.,  24  III.  26;  Perry  v. 
Peo.,  14  III.  489;  Peo.  v.  Rudorf,  14* 
111.  A.  215;  Qrlfflth  v.  Peo.,  138  111. 
A.  276;  Weare  Commn.  Co.  v.  Peo.,  Ill 
111.  A.  116  [aft  209  111.  628,  70  NE 
1076] ;  Hertel  v.  Peo.,  74  111.  A.  804; 
Ferrlas  v.  Peo.,  71  111.  A.  659;  Ander- 
son V.  Peo.,  28  111.  A.  317. 

Iowa. — Ellis  V.  State,  3  Iowa  217; 
State  V.  Douglass,  1  Oreene  660. 

Md. — Manly  v.  State,  7  Md.  136; 
Anderson  v.  State,  5  Harr.  &  J.  174. 

Miss. — State  V.  Tuomey,  6  Miss.  60. 

Mo. — State  v.  Van  Matre,  49  Mo. 
268;  Mitchell  v.  State,  3  Mo.  283,  26 
AmD  442. 

N.  J. — State  V.  Labrlola,  75  N.  J. 
ti.  483,  67  A  386;  Reese]  v.  State,  62 
N.  J.  L.  368,  41  A  833;  Kohl  v.  State, 
59  N.  J.  L.  195.  35  A  662;  Entries 
V.  State.  47  N.  J.  L.  140. 


N.  T.— Hartnng  v.  Poo.,  18  N.  T. 
96;  Tates  v.  Peo... 6  Johns.  396,  6  AmD 
290.  See  also  Camel  v.  Peo.,  3  Edm. 
Sel    Cas    208 

Pa. — Com.  V.  Schoeppe,  lL«gOa>466. 

Va.— Temple  v.  Com.,  1  Va.  Cas.  « 
Va.)  163;  Com.  v.  Vawter,  1  Va.  Caa. 
(4  Va.)  127;  Com.  v.  Crowe,  1  Va. 
Cas.    (4   Va.)   126. 

Wis. — State  V.  Polacheck,  101  WiB. 
427,  77  NW  708;  State  v.  Byron,  38 
Wis.  119. 

See  State  v.  Reed,  8  Ida.  (Hasb.) 
654,  32  P  202  (holding  that,  where 
no  method  is  provided  for  a  review 
In  a  criminal  case,  but  the  state  con- 
stitution provides  that  the  appellate 
court  shall  have  jurisdiction  to  re- 
view upon  appeal  any  decisions  of  a 
lower  court,  a  defendant  is  entitled 
to  a  writ  of  error  or  such  other  prop- 
er writ  as  the  appellate  court  may  see 
fit  to  issue). 

7.  Martin  v.  Com.,  1  Mass.  347; 
Fitzgerald  v.  Com.,  6  Allen  (Mass.) 
509;  Com.  v.  Haas,  57  Pa.  448:  Oo'den 
v.  State,  162  Wis.  500,  156  NW  476. 

8.  Bucklln  ▼.  U.  S.,  169  U.  S.  680, 
682,  16  SCt  182,  40  L.  ed.  304,  806; 
De  LemoB  v.  U.  S.,  107  Fed.  121,  46 
CCA  196  [certiorari  den  181  U.  8. 
622  mem,  21  SCt  926  mem,  46  I<.  ed. 
1032  mem]. 

9.  iBucklin  T.  tJ.  8.,  169  V.  8.  680. 


•"By    Elmer    B.    Sanford    ({}    3268to  3327  inclusive). 
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based  on  the  provision  of  the  federal  constitution 
that  "no  fact  tried  by  a  jury  shall  be  otherwise  ex- 
amined in  any  court  of  the  United  States  than  ac- 
cording to  the  rules  of  the  common  law,"  ^P  and  was 
not  changed  by  the  act  of  congress  ^^  amending  the 
act  creating  the  circuit  court  of  appeals  by  trans- 
ferring to  such  courts  appellate  jurisdiction  in  a 
certain  class  of  criminal  cases,  and  which  provides 
that  appeals  or  writs  of  error  may  be  taken  from 
district  courts  to  the  proper  circuit  court  of  appeals 
in  cases  of  conviction  of  an  infamous  crime  not 
capital."  The  use  of  the  words  "appeals  or  writs 
of  error"  in  this  statute  does  not  permit  the  use  of 
these  remedies  interchangeably/'  but  the  use  of 
either  should  be  appropriate  to  the  case,^*  and  does 
not  necessarily,  when  taken  in  connection'  with  other 
provisions  of  the  same  statute,  confer  the  right  upon 
the  circuit  court  of  appeals  to  review  a  criminal 
ease  by  Appeal.*'  Where  the  organic  act  of  a  terri- 
tory grants  the  right  of  review  by  writ  of  error  and 
appeal,  "under  such  regulations  as  may  be  pre- 
scribed by  law,"  the  right  to  an  appeal  or  to  a  writ 
of  error  given  thereby  cannot  be  taken  away  by 
an  action  of  the  territorial  legislature;*'  and  where 
defendant  in  a  criminal  case,  after  conviction,  takes 
and  perfects  an  appeal  within  the  time  and  in  ac- 
cordance with  the  provisions  of  the  then  existing 
statute,  the  repeal  of  such  statute  without  a  saving 
clause  before  the  hearing  of'  the  appeal  does  not  de- 
prive the  supreme  court  of  the  territory  of  jurisdic- 
tion in  the  case.*^ 

Origin  and  derelopmant  of  writ  A  writ  of  error 
in  a  criminal  trial,  until  a  late  period  at  common 
lawn  was  entirely  ex  gratia.  The  granting  of  it  was 
in  the  discretion  of  4he  crown  and  was  not  usually 
opposed  by  the  attorney-general.  It  was  conceived 
of  as  merely  the  modification  of  the  royal  power  to 
pardon,  and  the  crown,  having  thus  expressed  its 
willingness  to  reverse,  the  king's  bench  usually  re- 
versed upon  slight  or  trivial  objections,  or  upon  no 


error  at  all.*^  Subsequently  it  was  determined  that 
th^  writ  was  a  matter  of  right  and  not  of  favor,*** 
although  it  still  remained,  in  theory  at  least,  in  the 
royal  discretion.^"  Hence  the  court  of  king's  bench 
would  not  ^ant  the  writ  unless  the  attorney-general 
issued  the  fiat;^*  and,  although  in  a  proper  case, 
that  ia,  where  there  was  probable  cause  of  error,  the 
flat  was  required  to  be  issued,  yet  the  attomey-gren- 
eral  was  to  determine  oti  his  own  responsibility 
whether  such  a  case  was  presented,  and  neither  the 
court  of  king's  bench  "  nor  the  lord  chancellor  " 
would  review  his  determination.  However,  in  a 
misdemeanor  case,  it  might  be  that  the  court  would 
order  him  to  grant  the  writ.'*  Thus,  as  a  general 
rule,  the  writ  was  granted  as  of  right  in  all  cases 
brought  for  a  misdemeanor  upon  probable  cause, 
but  could  not  be  sued  out  to  reverse  a  conviction 
for  treason  or  felony  except  upon  allowance.** 

As  affected  by  legiaUtive  enactment.  In  some 
jurisdictions,  where  the  statutes  provide  for  an  ap- 
peal in  criminal  cases,  the  judgment  cannot  be  re- 
viewed by  a  writ  of  error,'*  while  in  others  such 
review  is  cumulative  with  the  right  to  appeal.*^  A. 
statute  authorizing  the  supreme  court  to  consider 
assignments  of  error  in  a  direct  bill  of  exceptions, 
where 'no  motion  for  a  new  trial  is  made,  does  not 
exhaust  the  right  of  the  court  to  entertain  juris- 
diction of  direct  writs  of  error.*' 

Whtn  writ  lies.  The  writ  of  error  will  lie  where 
there  is  error  of  law  in  the  record.**  The  office  of 
a  writ  of  error  in  a  criminal  case  is  to  bring  up 
exceptions  taken  on  the  trial.*"  Where  a  newr 
jurisdiction  is  created  by  statute  and  the  court  or 
juc^e  exercising  it  proceeds  in  a  summary  method, 
or  in  a  new  course  different  from  the  common  lav^, 
a  writ'  of  error  does  not  lie.**  However,  a  writ  of 
errot  does  not  properly  lie  for  matters  which  could 
have  been  taken  advantage  of  by  demurrer  or  by 
motion  in  arrest  of  judgment,'*  although  in  some 
jurisdictions  it  is  held  that  whatever  may  be  taken 


682,  16  set  182,  40  L..  ed.  104;  Sena 
V.  U.  S.,  147  Fed.  485,  78  CCA  27: 
De  Lemos  v.  U.  S.,  107  Fed.  121,  46 
CCA  1»6  (certiorari  den  181  U.  S.  622 
mem,  21  SCt  925  mem,  45  L.  ed.  103Z 
mem].  But  compare  Ex  p.  Gordon, 
1  Black  (U.  S.)  503,  17  L.  ed.  134 
(holding  that  neither  writ  of  error, 
writ  of  prohibition,  nor  certiorari  will 
lie  from  the  supreme  court  of  the 
United  States,  and  the  only  method 
of  brlngtntr  a  criminal  case  Into  the 
supreme  court  Is  upon  a  certificate 
of  the  Judges  of  the  circuit  court  that 
their  opinions  are  opposed  on  the 
question  raised  at  the  trial). 

10.  De  Lemos  v.  U.  S.,  107  Fed. 
121,  123.  46  CCA  196  [certiorari  den 
181  U.  S.  622  mem,  21  SCt  925  mem, 
45  I),  ed.  1032  mem]. 

U.  Act  Jan.  20,  1877  (29  St.  at 
Ii.  492  o  68). 

IS.  De  Lemos  v.  V.  S.,  107  Fed. 
121,  46  CCA  196  [certiorari  den  181 
U.  S.  622  mem,  21  SCt  925  mem,  45 
L.  ed.  1032  mem]. 

18.  De  Lemos  v.  IT.  S.,  107  Fed. 
121,  46  CCA  196  [certiorari  den  181 
U.  S.  622  mem,  21  SCt  926  mem,  45 
L.  ed.  1032  mem]. 

14.  De  Lemos  v.  II.  S..  107  Fed. 
121,  46  CCA  196  [certiorari  den  181 
U.  S.  622  mem,  21  SCt  925  mem,  46  L. 
ed.  1032  mem]. 

15.  De  Lemos  v.  U.  S.,  107  Fed. 
121.  46  CCA  196. 

IMMliicttoB  1»«twMB  appeal  moA 
wilt  of  tmwt  see  infra  i  3260. 

16.  Sena  T.  U.  S..  147  Fed.  485,  78 
CCA  27  trev  12  N.  M.  397,  78  P  68]. 

[a]    B«MOB  for  nds^— "Tn  the  case 


at  bar  the  right  of  appeal  to  have  the 
judgment    of    the    district    court    re 


viewed  by  the  Supreme  Court  of  the 
territory  -was  written  Into  the  very 
bone-work  of  the  political  organism 
of  the  territory;  and  It  had  the  same 
force  and  efFect  as  if  incorporated  in- 
to the  Constitution  of  an  organised 
state.  Under  no  guise,  and  by  no  act, 
direct  or  Indirect,  could  the  Legisla- 
ture of  the  territory  unduly  embar- 
rass, much  less  take  away,  this  fun- 
damental right  of  the  defendant.  The 
only  function  it  could  perform  was  to 
make  such  reasonable  regulations  re- 
specting the  exercise  of  the  right  as 
would  be  consistent 'with  its  exist- 
ence and  efTective  operation.  It 
might  alter  such  regulations  from 
time  to  time  as  experience  demon- 
strated Its  wisdom,  but  at  all  times 
subject  and  subordinate  to  the  para- 
mount right  of  securing  to  the  liti- 
gant the  full  benefit  of  the  provision 
of  the  orgai.lc  act.  This  must  be  so 
for  the  palpable  reason  that  the  right 
of  appeal  in  this  case  was  not  condi- 
tioned upon  the  will  or  action  of  the 
territorial  Legislature,  but  It  existed 
Independent  thereof."  Sena  v.  U.  S., 
147   Fed.    485.    489.    78    CCA    27. 

17.  Sena  v.  U.  S..  147  Fed.  485.  78 
CCA  27  [rev  12  N.  M.  397.  78  P  68]. 

18.  Lavett  V.  Peo.,  7  Cow.  (N. 
T.)  389;  Rex  v.  Wilkes,  4  Burr.  2627. 
98  Reprint  327. 

19.  Mitchell  V.  State,  8  Mo.'  283, 
25  AmD  442;  Calloway  v.  State.  1  Mo. 
241;  Lavett  v.  Peo.,  7  Cow.  <N.  T.) 
.139;  Rex  v.  Wilkes,  4  Burr.  2527,  98 
Reprint  327. 

aa     1   Chitty  Cr.  L.  p  758. 

81.  Lavett  v.  Peo.,  7  Cow.  (N.  T.) 
339;  Bx  p.  Lees,  B.  B.  &  B.  828,  96 
ECL  828.  120  Reprint  718. 


as.  Reg.  V.  Newton,  4  R  &  B.  869, 
82  ECL  8S9,  119  Reprint  323:  Ex  p. 
Lees,  E.  B.  ft  &  82$,  96  ECL  828. 
120  Reprint  718. 

83.  Re  Pigott,  11  Cox  C.  C.  311. 

84.  Rex  V.  Wilkes,  4  Burr.  2527,  98 
Reprint  327;  Reg.  v.  Paty,  2  Ld. 
Raym.  1105,  92  Reprint  232;  Reg.  v. 
Ashby,  14  How.  St.  Tr.  696,  862,  870, 
871:  Rex  V.  Rowe,  2  MoUoy  27;  4 
Blackstone  Con^m.  p  392. 

85.  U.  S.— Mackin  v.  V.  S.,  33  Fed. 
334;  U.  S.  V.  Plumer,  27  F.  Caa.  No. 
16,056,  3  aiff.  28. 

111.— Haines  v.  Peo.,  97  HI.  161; 
Hammond  v.  Peo.,  32  HI.  446,  83  AmD 
286. 

Md. — State  v.  Buchanan,  6  Harr.  St 
J.  317,  9  AmD  634;  Anderson./ v.  State, 
5  Harr.  ft  J.  174. 

Miss.— Loftin  V.  State,  19  Miss.  858. 

N.  T.— Peo.  V.  Rogers,  13  AbbPrNS 
370;  Peo.  v.  Restell,  3  HowPr  251; 
Lavett  V.  Peo.,  7  Cow.  339;  Colt  v. 
Peo.,  1  Park.  Cr.  611. 

Pa. — Com.  V.  Profit,  4  Blnn.  424; 
Miles  V.  Rempubllcam,  4  Yeates  320; 
Com.  V.  Wlnneraore,  2  Brewst.  379. 

Eng. — Rex  v.  Wilkes,  4  Burr.  2527, 
98  Reprint  327;  Crosby's  Case,  3  Wlls. 
C.  P.  188.  95  Reprint  1005;  Reg.  v. 
Paty,  2  Salk.  503,  91  Reprint  603. 

ae.     See   infra   !    3261. 

87.  See   Infra   (    3261. 

88.  Cawthon  v.  State,  119  Oa.  ^95, 
46  SE  897. 

as.  state  V.  Caplan,  85  Conn.  618, 
84  A  280;  Reg.  v.  Ollboy,  7  Man.  64. 

ao,  Pontius  v.  Peo.,  82  N.  T.  339 
[aff  21  Hun  828]. 

31.  Com.  v.  lATton,  46  Pa.  Super. 
582. 

38.     Davis  V.   SUte,    39   Ud.    356. 


For  latsr  oasMi  dsvslopmsnts  and  oluuifss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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advantage  of  in  arrest  of  judgment  may  be  correeted 
by  writ  of  error." 

TJT' '**"''*  of  other  remedy.  Where  defendant  has 
a  direct  and  effective  way  of  presenting  questions, 
and,  in  ease  of  an  adverse  judgment  an  appeal  as  a 
matter  of  right,  a  petition  for  a  writ  of  error  will 
be  denied."  The  fact  that  a  person  sentenced  to 
imprisonment  for  a  longer  term  than  is  warranted 
by  law  may  be  released  on  habeas  corpus  after 
serving  the  term  for  which  he  could  be  sentenced 
vill  not  defeat  his  right  to  have  the  judgment  cor- 
reeted on  writ  of  error.*' 

As  Btatatory  method  of  review.  In  some  juris- 
dictions a  writ  of  error  is  the  statutory  method  of 
review  in  criminal  cases,**  and  unless  otherwise  pro- 
vided by  statute  is  exclusive.'^  The  right  of  re- 
view in  such  ease,  in  the  absence  of  a  constitutional 
provision  conferring  such  right,  is  purely  statu- 
tory,*' and  the  provisions  thereof  must  be  strictly 
followed.** 

[f  3260]  (2)  DistingnifllMd  f rom  Appeal  An 
appeal  is  a  statutory  right  and  is  a  continuation  of 
the  original  sait,^<*  while  a  writ  of  error  is  an  inde- 


pendent action  in  the  nature  of  a  new  and  original 
stction.'*^  The  appeal  brings  up  the  whole  case  for 
reexamination  on  the  merits  as  to  both  law  and 
facts,  and  for  decision  as  though  no  decree  had  ever 
been  rendered,**  while  cases  brought  up  for  re- 
view on  writ  of  error  are  not  open  for  reexamina- 
tion on  their  whole  merits,  but  every  controverted 
question  of  fact  is  excluded  from  consideration,  and 
the  appellate  i;ourt  is  confined  to  the  reviewing  of 
rulings  of  the  inferior  court  on  questions  of  law.'" 
[4  3261]  c  Appeal— (1)  In  General,  The 
right  of  appeal  in  criminal  cases  is  unknown  at  the 
common  law  **  and  if  it  exists  at  all  it  is  by  virtue 
of  some  constitutional  provision*'  or  statutory  en- 
actment.*' As  a  general  rule,  the  right  is  purely 
statutory,*^  and  when  not  guaranteed  by  the  consti- 
tution does  not  exist  unless  expressly  authorized.** 
In  many  jurisdictions  statutes  have  been  passed  pro- 
viding for  appeals  in  criminal  cases,*'  and  these 
statutes  usuidly,  either  expressly  or  by  necessary 
implication,  have  abolished  the  common-law  writ  of 
error;*"  although  in  some  jurisdictions  such  stat- 
utes, when  not .  expressly  abolishing  the  writ,  are 


31.  state  V.  Van  Hatre,  4*  Ha 
26S;  HcGee  T.  State.  8  Mo.  495. 

34.  Lenovlts  v.  U.  S.,  S4  App.  (D. 
C.)  241. 

ta]  ror  •Kanpl*  where,  after  con- 
viction and  sentence,  accused.  Instead 
of  flUna  a  motion  in  arrest  of  Judg- 
ment,  moved  to  Quash  the  Informa- 
tion against  him,  and  the  jurisdic- 
tional questions  Intended  to  be  raised 
could  be  raised  on  a  petition  to  one 
of  the  justices  of  the  supreme  court 
of  the  district  for  the  writ  of  habeas 
corpus  and  brouaht  to  this  court  on 
appeal  if  the  writ  should  be  denied,  a 
irrit  of  error  to  the  police  court  will 
be  refused.  Lenovltz  v.  TJ.  S.,  34 
.4pp.  (D.  C.)  241. 

35.  Peo.  V.  Boer,  262  IlL  162,  104 
XE  162. 

36.  Qreon  v.  State,  10  Nebr.  102, 
4  NW  422:  State  v.  Stunkard,  28  S.  D. 
311.  1S3  NW  253;  State  v.  Cram,  20  S. 
D.  159.  105  NW  99. 

[a]  In  Vew  Jezsegr,  under  the  actt 
of  March  12,  1878  (P.  L.  p  80),  the 
writ  of  error  In  capital  cases  Is  a 
writ  of  right,  which,  however,  must 
issue  out  of  the  court  of  errors  and 
appeals  In  the  first  Instance.  Kohl 
T.  State.  69  N.  J.  L.  196,  36  A  662, 

[b]  m  Vabnuika  the  statute  pro- 
vides that  only  judgrments  and  sen- 
tences upon  conviction  for  felonies 
and  misdemeanors  under  the  criminal 
code  of  the  state  may  be  reviewed 
by  writ  of  error.  Brandt  v.  State,  80 
Nebr.  843,    116   NW   327. 

[c]  m  Oftnada  the  statutes  pro- 
vide that  no  writ  of  error  shall  be  al- 
lowed In  any  criminal  case  unless 
founded  upon  some  question  of  law 
which  could  not  have  been  reserved 
or  which  the  court  having  jurisdic- 
tion refused  to  reserve.  Morin  v. 
Reg.,  18  Can.  S.  C.  407;  Brisebais  v. 
Reg.,  15  Can.  S.  C.  421. 

37.  SUte  V.  Stunkard,  28  S.  D.  811, 
133  NW  253:  State  V.  Cram;  20  S.  C 
159,  105  NW  99. 

38.  State  v.  Hueremann,  37  S.  D. 
<49,  159  NW  398:  State  v.  Stunkard, 
28  S.  D.  311,  133  NW  253:  State  V. 
Cram,  20  S.  b.  159,  106  NW  99. 

39.  State  V.  Stunkard,  28  S.  J>.  311, 
133  NW  263. 

¥>.  State  V.  Preston,  80  Nev.  301, 
K  P  918,  97  P  388. 

HL  State  v.  Preston,  30  Nev.  301, 
»5  P  918.  97  P  388. 

43.  De  Lemos  v.  U.  S.,  107  Fed. 
121.  46  CCA  196  [certiorari  den  181 
U.  S.  622  mem,  21  SCt  926  mem,  46 
"U  ed.  1032  mem]. 

43.  De  Lemos  v.  V.  B.,  107  Fed. 
121.  46  CCA  196  [certiorari  den  181 
V.  S.  622  mem,  21  SCt  926  mem,  46 
U  ed.  1032  mem]. 

44.  State  v.  Gootrins,  115  Me.  373, 
93  A  1682;  State  v.  Leonard,  260  Mo. 


466,  157  SW  806:  State  v.  Thayer,  168 
Mo.  36,  58  SW  12:  Peo.  v.  Palmer.  109 
N.  T.  413,  17  NE  218.  4  AmSR  477,  6 
N.  T.  Cr.  101  [aft  43  Hun  397,  6  NYSt 
341.  26  NTWklyDlg  87,  5  N.  T.  Cr. 
101];  Peo.  V.  CuUen,  151  N.  T.  66,  46 
NB  401,  12  N.  Y.  Cr.  207;  Superior  T. 
Montreal,  9  Que.  Q.  B.  138. 

45.  State  V.  Thayer,  158  Mo.  36,  68 
SW  12. 

46.  State  V.  Thayer,  158  Mo.  36.  58 
SW  12;  Superior  v.  Montreal,  9  Que. 
Q.  B.  138.  See  also  American  Surety 
Co.  V.  U.  S.,  239  Fed.  680,  162  CCA 
614  (where  questions  relative  to  a 
writ  of  error  were  Involved). 

47.  Ala. — Campbell  v.  State,  182 
Ala.  18,  62  S  57;  Upshaw  v.  State,  11 
Ala.  A.  ilO.   66   S  821. 

Conn. — State  v.  Caplan,  86  Conn. 
618,  84  A  280. 

Ind. — State  v.  Johnson,  21  Ind.  A. 
313,  52  NE  422. 

Iowa. — State  v.  Olsen,  162  NW  781. 

Ky.— Davidson  v.  Com.,  174  Ky  789, 
192  SW  846;  Com.  v.  Brand,  186  Ky. 
753,  179  SW  844;  Com.  v.  Yungblut, 
159  Ky.  87,  166  SW  808;  Overstreet  v. 
Com.,  147  Ky.  471-144  SW  751;  Miller 
V.  Com..  127  Ky.  387,  105  SW  899,  82 
KyL  249. 

Mo. — State  v.  Leonard,  250  Mo.  406, 
157  SW  306;  State  v.  Merlcle,  245 
Mo.  548,  150  SW  1038:  State  v.  Gra- 
ham, (A.)  184  SW  1190;  State  v.  Blr- 
ron,  164  Mo.  A.  212,  147  SW  1133. 

Nev. — State  v.  Preston,  30  Nev.  301, 
96  P  918,  97  P  388. 

N.  Y. — Peo.  V.  Reardon,  186  N.  Y. 
164,  78  NE  860  [aft  112  App.  Div.  866, 
98  NYS  381.  20  N.  Y.  Cr.  67];  Peo.  v. 
Patrick,  182  N.  Y.  131,  74  NB  843,  19 
N.  Y.  Cr.  136;  Peo.  v.  McLiauKhlln,  150 
N.  Y.  365,,  44  NE  1017,  11  N.  Y.  Cr. 
523  [rev  2  App.  Dlv.  419,  37  NTS  1005 
(all  13  Misc.  287,  35  NYS  73)  and  mod 
2  App.  Dlv.  408,  37  NYS  998];  Peo.  v. 
Tressa,  128  N.  T.  629,  28  NE  633, 
8  N.  T.  Cr.  291  [aff  60  Hun  399,  16 
NTS  612];  Willis  v.  Peo.,  32  N.  T.  716 
[aff  6  Park.  Cr.  621];  Peo.  v.  Santer, 
176  App.  Dlv.  733,  168  NYS  1080 
[dlsm  app  96  Mlso.  109,  160  NYS 
1031];  Peo.  v.  Mascola,  174  App.  Dlv. 
360,  160  NYS  940;  Peo.  v.  Piatt,  173 
App.  Dlv.  451,  159  NYS  920;  Peo.  v. 
Walsh,  172  App.  Dlv.  266,  158  NYS 
342  [dlsm  app  92  Misc.  673,  156  NYS 
366].;  Peo.  v.  Grout.  166  App.  Dlv. 
220,  161  NYS  822;  Peo.  v.  Kahn,  155 
App.  Dlv.  821,  140  NYS  618;  Matter 
of  Montgomery,  126  App.  Dlv.  72, 
110  NTS  793  ■[app  dlsm  193  N.  T. 
669  mem,  87  NB  1123  mem];  Hebberd 
v.  Xoeb,  126  App.  Dlv.  579,  109  NYS 
1116:  Peo.  V.  Reardon,  112  App.  Dlv. 
866,  98  NYS  399,  20  N.  Y.  Cr.  67 
[rev  186  N.  T.  164,  78  NE  60];  Peo. 
V.  Sanger,  154  NTS  414;  Cohen  v. 
Workhouse,  160  NTS  696. 


Or. — State  v.  Morgan,  65  Or.  814, 
132  P  957 

Porto  Rico. — Peo.  v.  Dones,  18  Por- 
to Rico  272. 

S.  D. — State  v.  Hueremann,  37  S.  D. 
649,  159  NW  398;  State  v.  Stunkard, 
28  S.  D.  311.  133  NW  253;  State  v. 
Frazler,  26  S.  D.   383,  128  NW  322. 

Wyo. — Richardson  V.  State.  15  Wyo. 
466.  89  P  1027,  12  AnnCas  1048. 

B.   C. — Reg.  V.   Wlrth,   6   B.  C.  IH. 

N.  S. — Rex  V.  Fraser,  42  N.  S.  202. 

Ont. — Rex    v.    Tansley,    20    OntWR  ■ 
698,  3  OntWN  411,  19  CanCrCas  42. 

48.  State  v.  Johnson,  21  Ind.  A. 
SIS,  62  NB  422;  Peo.  v.  Johnston, 
187  N.  T.  319,  79  NE  1018  [dlsm  app 
112  App.  Dlv.  812,  99  NYS  411];  Peo. 
V.  Mascola,  174  App.  Dlv.  360,  160 
NYS  940;  Peo.  v.  Kahn,  155  App.  Dlv. 
821,  140  NYS  618>  Hebberd  v.  Loeb, 
125  App.  Dlv.  579,  109  NYS  1116;  Peo. 
V.  Reardon,  112  App.  Dlv.  866,  98  NYS 
399,  20  N.  Y.  Cr.  67  [rev  186  N.  Y.  164, 
78  NE  860];  Peo.  V.  Martin.  99  App. 
Dlv.  372,  91  NYS  486;  Peo.  v.  Sanger, 
154  NYS  414;  Stutsman  v.'Cheyenne, 
18  WiTo.   499.  113  P  822. 

[ar  In  niiaols  the  right  Of.  appeal 
in  criminal  cases  does  not  exist. 
Graff  v.  Peo.,,  208  111.  812,  10  NE  299; 
Peo.  v.  Rudoff,  149  111.  A.  216;  Weare 
Commn.  Co.  v.  Peo.,  Ill  111.  A.  116 
[all  209  III.  628,  70  NE  1076];  Reddish 
v.  Peo.,  83  111.  A.  '63;  Hertel  v.  Peo., 
74   111.  A.   304. 

Weoessltr  of  action  of  leglalatnr* 
whMW  appeal  granted  by  oonstltntloa 
see  infra  text  notes  69-61. 

49.  See    statutory   provisions. 

BO.  D.  C— U.  S.  V.  Wood,  8  D.  C. 
241. 

Fla. — State  V.  Home,  74  Fla.  426,  73 
S  237 

Hawaii. — ^Rex  v.  Llilll,  8  Hawaii 
199. 

Ind. — ^Homberger  v.  State,  6  Ind. 
300. 

Iowa. — State  v.  Flinn,  61  Iowa  133, 
60  NW  495. 

Kan. — Peterson  v.  Ottawa,  41  Kan. 
293,  21  P  263;  McLean  v.  State,  28 
Kan.  372;  State  v.  Boyle,  10  Kan.  113; 
State  V.  Elrod,  35  Kan.  639,  12  P  42;i 
Reisner  v.  State,  19  Kan.  479. 

Ky. — Com.  V.  Craig,  15  B.  Mon.  634. 

Md. — Munshower  v.  State,  56  Md. 
614;  RawUngs  v.  State,  1  Md.  127,  2 
Md.  201. 

Mo. — State  v.  Cox,  67  Mo.  46;  State 
V.  Hamilton,  65  Mo.  667;  State  v.  Cut- 
ter, 65  Mo.  503;  State  v.  Copeland, 
65  Mo.  497  [overr  State  v.  Peck,  51 
Mo.  Ill;  State  v.  Newklrk,  49  Mo. 
472]. 

N.  Y. — Peo.  v.  Reardon,  186  N.  Y. 
164,  78  NE  860;  McKeon  v.  Peo.,  16 
NYWklyDlg  847,  1  N.  Y.  Cr.  456  [aft 
94  N.  Y.  648  mem].  w_-  ^^ 

N.    C— State    v.    Webb,    163L^*.    C. 
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held  to  be  merely  cumulative,  and  do  not  d^y  de- 
fendant's right  to  a  review  by  writ  of  error .••  In 
some  jurisdictions  by  virtue  of  statutory  enactment 
the  proceedings  on  appeal  in  criminal  cases  are  the 
same  aa  in  civil  easea."^  When  an  appeal  is  granted 
by  statute  it  is  a  substantial  right  and  will  be  en- 
forced by  the  supreme  court."  Statutes  authorizing 
an  appeal  in  a  criminal  case  must  be  strictly  fol- 
lowed,'^ and  a  matter  which  can  be  brought  up 
regularly  only  by  writ  of  error  cannot  by  consent 
be  made  the  basis  of  an  appeal  ;*"  nor  can  the  stipu- 
lation or  agreement  of  counsel  be  substituted  for 
the  provisions  of  the  statute."  A  statute  which  pro- 
vides that  a  judgment  of  conviction  of  a  certain 
court  may  be  reviewed  "upon  an  appeal  as  pre- 
scribed by  this  [statute]  ...  and  not  otherwise" 
was  held  merely  to  limit  the  mode  of  review  to  an 
appeal  and  not  to  limit  the  grounds  of  an  appeal." 
Where  jurisdiction  is  g^ven  to  a  court  or  magistrate 
by  statute  and  there  is  no  provision  for  an  appeal, 
the  decision  of  the  court  or  magistrate  is  flnal.'^ 

Where  eoiutitution  confers  right  of  appeaL 
Where  appellate  jurisdiction  is  conferred  upon  the 
supreme  court  by  the  constitution,  the  right  of  ap- 
peal guaranteed  therein  does  not  depend  upon  the 
action  of  the  l^slature,  and  exists,  although  the  leg- 
islature fails  to  pass  a  law  regulating  the  exercise  of 
the  right."  However,  there  is  authority  to  the  con- 
trary." Where  the  old  common-law  writ  of  error 
has  been  superseded  by  the  statutory  appeal,  a 
constitutional  provision  conferring  general  appellate 
jurisdiction  in  the  supreme  court  is  to  be  exercised 
only  under  rec<^nized  and  established  forms  and 
writs  provided   by  .the   legislature,   and   therefore 


426.  70  SB  1044 ;  State  t.  Lawrence, 
SI  N.  a  622. 

Tex. — Oolden  v.  State,  it  Tex.  737; 
Scott  v.  State,  SI  Tex.  Cr.  40B,  20  SW 
831 

Va.— Bell  V.  Com.,  7  Oratt.  (4S  Va.) 
201. 

>zola>lTWMM  of  remedy  I17  appeal 
aee  aUo  Appeal  and  Brror  [2  Cyc  aOt, 
BIT]. 

[a]  The  ooiiunaa).law  wxtts  of  «o- 
ram  nobia  and  coxam  voMa  dre  no 
part  of  the  criminal  Jurisprudence  of 
Ohio.  State  v.  Hayalip,  90  Oh.  199, 
107  NB  335.  See  also  supra  I 
3118. 

51.  Barnett  v.  State,  88  Me.  198; 
Thayer  v.  Com..  12  Mete.  (Mass.)  9; 
In  re  Cooke,  15  Pick.  (Mass.)  234; 
Borrego  v.  Terr.,  8  N.  M:  446,  46  P 
349. 

[al  Beaaoa  for  eseeptloB^-Al- 
thouKh  this  remedy  by  appeal  In  civil 
cases  takes  away  the  remedy  by  a 
writ  of  error  by  implication  as  a 
general  rule,  yet  in  criminal  cases  the 
reason  for  the  rule  ceases,  and  there 
it  does  npt  apply.  The  appellant  In 
such  cases  is  required  to  recognize 
with  surety  to  prosecute  his  appeal 
or  stand  committed.  His  remedy  by 
appeal  would  often  be  more  onerous 
than  by  writ  of  error  to  reverse  an 
erroneous  Judgment,  and  therefore 
it  Is  that  his  right  to  proceed  by  er- 
ror is  not  taken  away,  or  impaired  by 
giving  him  the  right  of  appeal.  Wil- 
liams V.  Androscoggin,  etc.,  R.  Co., 
36  Me.  201,  8  AmD  742;  Thayer  v. 
Com.,  12  Mete.  (Mass.)  9;  In  re  Cooke, 
15  Pick.  (Mass.)  234;  S  Blackstone 
Comm.  p  407;  Coke  Litt.  p  288  b.  See 
also  supra  S  3259. 

83.  Hamilton  v.  State,  127  Md.  812, 
96  A  528. 

58.  (Tampbell  v.  State,  182  Ala.  18, 
«2  S  57;  Cain  v.  Com.,  10  Ky.  Op.  215. 
.See  also  Peo.  v.  Tlrnauer,  77  Misc. 
387,  136  NTS  833  (holding  that,  un- 
der the  statutes,  every  person  con- 
victed of  a  felony  or  a  misdemeanor 
has  an  absolute  right  of  appeal  from 


the  judgment  of  conviction). 

S4.  Conn. — State  v.  (^plan,  86 
Conn.  618,  84  A  280. 

Ind. — State  v.  Johnson.  21  Ind.  A. 
313.  52  NB  422.  

Iowa. — SUte  V.  Olsen,  162  NW 
781. 

Md. — Richardson  v.  State,  66  Md. 
205.  7  A  43. 

Mo. — State  v.  Leonard,  260  Mo.  406, 
157  SW  305;  State  v.  Birron,  164  Mo. 
A.  212.  147  SW  1133. 

Okl.— Bailey  v.  Terr.,  9  Okl.  461, 
60  P  117;  Lyons  v.  State,  6  Okl.  Cr. 
581,   120  P  66S. 

Or. — State  v.  Morgan,  65  Or.  314, 
182  P  957. 

Porto  Rico. — Peo.  v.  Dones,  18  Por- 
to Rico  272. 

Wash. — State  v.  White,  40  Wash. 
42s    82  P  743 

SB.     Gallagher  v.  Peo.,  207  111.  247, 

69  NB  962;  Richardson  v.  State,  66 
Md.  205.  7  A  43.  And  see  Appeal  and 
Brror  12  Cyc  516  et  seq]. 

66.  State  V.  Graham,  (Mo.  A.)  184 
SW  1190;  Spray  v.  Terr.,  6  Okl.  1,  37 
P  1074. 

67.  Peo.  V.  Dinehart,  156  App.  Div. 
687,  688,  140  NTS  621  [rev  78  Misc. 
416.  139  NTS  6781. 

88.  Renado  v.  Lummus,  205  Mass. 
155.   91   NB   144. 

89.  Laturner  v.  State,  9  Tex. 
451. 

60.  Gallagher  v.  Peo.,  207  111.  247, 
89  NB  962  (holding  that  Const,  art  6 
i  11.  authorizing  the  creation  of  ap- 
pellate courts  for  the  review  of  such 
cases  as  the  legislature  may  provide, 
and  providing  that  appeals  shall  lie 
to  the  supreme  court  from  such  ap- 
pellate courts  in  all  criminal  cases, 
does  not  authorize  an  appeal  to  the 
appellate  court  in  a  criminal  case  in 
the  absence  of  legislation).  See  also 
infra  J  3263  et  seq. 

61.  State  v.  Webb.  165   N.  C.   426, 

70  SB   1064. 
63.     Campbell  v.  State,  182  Ala.  18. 

62  S  57;  Stutsman  v.  Cheyenne,  18 
Wyo.  491.  113  P  321. 


where  there  is  no  provision  for  appeal  provided  by 
statute  certiorari  is  the  proper  method  of  reviewing 
the  question.'* 

An  appeal  is  "taken"  within  the  statute  in  a 
criminal  case  when  accused,  desiring  to  prosecute  an 
appeal,  has  complied  with  the  statutory  conditions.*^ 

[$  3262]     (2)    Power  of  L^ialatore  to  Regulate. 
The  constitutional  right  to  appeal  is  subject  to  rea- 
sonable  statutory   regulations;"   and  is  infringed 
only  when  the  statutory  conditions  imposed  are  sneh 
as  to  amount  to  a  denial  of  justice."    Thus,  subject 
to  constitutional  limitations,  it  is  within  the  power  of 
the  l^slature  to  prescribe  the  conditions  and  cir- 
cumstances under  which  an  appeal  may  be  had  in 
criminal  proceedings,  the  courts  to  which  it  may  be 
taken  and  the  proceedings  by  which  it  shall  be  con- 
ducted;"" but  a  statute  which  imposes  burdensome 
conditions  on  the  right  of  appeal  beyond  what  is 
necessary  to  secure  the  prosecution  of  the  appeal  is 
unconstitutional  in  so  far  as  it  impairs  the  right  of 
appeal."     However,  the  constitutional  right  to  an 
appeal  does  not  contemplate  an  appeal  for  delay  or 
at  the  expense  of  the  people  except  in  the  case  of 
paupers,"  nor  is  it  unconstitutional  to  prohibit  a  re- 
view on  appeal  of  an  instruction  on  the  evidence,  un- 
less it  is  complained  of  by  a  bill  of  exceptions,  or  a 
motion  for  a  new  trial  has  been  made  and  denied.*" 
But  where  the  constitution  divides  the  state  into 
districts  and  provides  that  when  the  supreme  court 
is  sitting  in  any  one  of  them  it  shall  exercise  dis- 
cretion only  over  eases  originating  in  that  district, 
a  statute  providing  that  one  convicted  of  felony  may 
appeal  to  the  next  term  of  the  supreme  court  no 
matter  where  it  may  be  held  is  unconstitutional."* 

8S.  Bailey  v.  Terr.,  9  Okl.  461,  60 
P  117;  Doan  v.  State,  (Okl.  O.)  162 
P  141;  Walnwright  ▼.  State,  11  Okl. 
Cr.  547,  149  P  914-  Johnson  v.  State, 
10  Okl.  O.  306,  135  P  1154;  Claraday 
v.  State,  9  Okl.  Cr.  552,  132  P  691; 
Lyons  v.  State,  6  Okl.  Cr.  581,  120  P 
665;  Johnson  v.  State,  42  Tex.  Cr.  87, 
68  SW  60,  51  LRA  272;  State 
v.  White,  40  Wash.  428,  82  P 
748. 

04.  Wainwright  v.  State,  11  Okl. 
Cr.  647.  149  P  914;  CHarady  v.  State,  9 
Okl.  Cr.  562,  132  P  691. 

6S.  Ark. — State  v.  Jones,  28  Ark. 
331. 

Okl.— Doan  v.  State,  (Cr.)  162  P 
141. 

5.  C. — Anderson  v.  Fowler,  48  8.  C. 
8,  25  SB  900. 

Tex. — Johnson  v.  State,  42  Tex.  O. 
103,  58  SW  69;  Cornelius  v.  Dallas, 
37  Tex.  Cr.  309,  39  SW  679;  Gerald  v. 
State,    4   Tex.   A.    308. 

W.  Va. — State  v.  Fltzpatrick,  8  W. 
Va.  707:  State  v.  Allen,  8  W.  Va.  680. 

[a]  ror  asuBple,  Code  Cr.  Proc. 
art  723,  prohibiting  review  on  appeal 
of  a  charge  on  the  weight  of  evidence 
unless  complained  of  by  bill  of  ex- 
ceptions or  motion  for  a  new  trial. 
Is  not  Invalid  as  transgressing  the 
power  ot  the  court  of  criminal  ap- 
peals vested  In  it  by  Const,  art  5  S  5, 
providing  that  such  court  shall  have 
appellate  Jurisdiction.  coextensive 
with  th?  limits  of  the  state,  in  all 
criminal  cases  of  whatever  grade, 
with  such  exceptions  and  under  such 
regulations  as  may  be  prescribed  by 
law.  Johnson  v.  State,  42  Tex.  Cr. 
103,  58  SW  69.  See  also  Appeal  and 
Brror  t   3.     ■ 

es.  state  v.  Qurney,  $7  He.  166, 
58  AmD  782. 

67.  Wainwright  v.  State,  11  Okl. 
Cr.  547,  149  P  914;  Clarady  v.  State, 
9  Okl.  Cr.   552.  132  P  691. 

68.  Johnson  v.  State,  42  Tex.  Cr. 
103,  58  SW  89. 

69.  State  v.  Steptoe,  61  Mo. 
411. 


For  later  oases,  developmeste  and  oliMurMi  In  the  law  see  cumulative  Annotations,  seme  title,  page  and  note  number. 
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A  Btatnte  which  provides  £or  an  appeal  from  a 
eriminal  court  created  by  the  act  direct  to  the  sa- 
preme  court  was  held  to  be  in  derogation  of  a  con- 
stitntional  provision  Umiting  appeals  \in  such  cases 
from  a  different  coiirt;'°  and  an  appeal  bronght 
under  such  statute  &om  the  eriminal  court  was  dis- 
missed J  ^  Under  a  constitutional  provision  guaran- 
teeing the  right  of  appeal  under  such  regulation  as 
may  be  prescribed  by  the  legislature,  it  was  held 
that  a  statute  creating  and  authorizing  punishment 
for  an  offense  which  does  not  recogniie  and  make 
provision  for  an  appeal  is  invalid.'^ 

When  no  coostitatioiul  proTiBion.  In  the  absence 
of  constitntional  provisions  granting  or  guarantee- 
ing the  right  to  appeal  in  criminal  prosecutions,  the 
right  to  an  appeal  is  not  an  inherent  right,'*  but  is 
a  matter  of  g^ce  to  be  granted  or  withheld  by  the 
legislature  in  the  exercise  of  its  diseretion.'*  Thus 
tiK  l^slatnre  may  fix  different  terms  and  condi- 
tions for  granting  appeals  from  different  <;ourts;'* 
it  may  imptose  certain  conditions  before  an  appeal 
can  be  heard;'"  or  it  may  deny  appeals  altogether 
in  certain  proseentiona."  So  the  right  of  appeal 
m^  be  taken  away.'*'* 

Power  of  supreme  conrt  to  adopt  rules.  In  the 
absence  of  specific  provision  to  the  contrary,  stat- 
ntes  authorizing  appeals  in  criminal  cases  do  not  in- 
fringe upon  the  power  of  the  supreme  court  to  adopt 
reasonable  rules  to  regulate  appeals  in  such  cases,*" 
and  the  statutes  are  to  be  read  in  connection  with 


suoh  ruled.** 

[$  3263]  d.  Certiorari**— (1)  In  GenoraL  The 
common^aw  writ  of  certiorari  is  an  extraordinary 
remedy  and  its  ofBce  is  to  afford  a  review  by  a  court 
of,  supervisory  powers  of  the  proceedings  of  an  in- 
ferior tribunal  or  officers'  exercising  judicial  fune- 
tions.** 

AUowance  of  writ  to  defendant.  In  the  absence 
of  a  statute  which  provides  otherwise,  certiorari, 
when  applied  for  by  defendant,  is  not  a  writ  of 
right;**  but  its  issuance  or  denial  in  such  ease  is  to 
a  certain  extent  discretionary'  with  the  court.** 
However,  the  discretion  of  the  conrt  in  awarding 
or  refusing  the  writ  is  not  an  arbitrary  one  de- 
pendent upon  whim  or  caprice;**  but  is  a  sound 
judicial  discretion  dependent  up)on  the  settled  legal 
principles  applicable  to  the  case.*' 

Allowance  of  writ  to  state.  Unless  otherwise  pro< 
vided  by  statute,  certiorari  is  allowable  as  a  matter 
of  course  on  the  application  of  the  crown  in  Eng- 
land and  Canada,**  or  of  the  state  in  the  United 
States.*' 

[%  3264]  (2)  When  Writ  WiU  Lie— (a)  In 
CtoneraL  While  the  practice  in  regard  to  the  use 
of  certiorari  in  criminal  cases  is  not  uniform  in  the 
different  jurisdictions,*"  as  a  general  rule  it  will  not 
be  awarded  unless  some  special  cause  for  it  is 
shown  "  and  its  issuance  is  necessary  to  the  accom- 
plishment of  justice  in  the  particular  case.**  The 
writ  will  not  be  awarded  to  an  individual  where,  as 


TOl    state  V.  Bay.  122  N.  C.   1097, 

*  71.  State  V.  Ray,  122  N.  C.  1097. 
2»  SB  61. 

7a.  Ebc  p.  HauKhton,  38  AU.  570; 
Tims  V.  State,  26  Ala.  165. 

73.  Carey  v.  Sampson,  160  Ky.  460, 

150  SW  6S1;  Mclnteer  v.  Moss,  144 
Ky.  667,  139  SW  842;  Miller  v.  Com., 
127  Ky.  S87.  106  SW  89»,  32  KyL  249; 
Peo.  V.  Hayes,  166  App.  Div.  607,  151 
NTS  1075  [aff  215  N.  T.  172,  109  NE 
771;  Peo.  v.  Reardon,  112  App.  Dlv. 
866.  98  NTS  399,  20  N.  T.  Cr.  67  [rev 
186  N.  Y.  164.  78  NE  860];  Peo.  V. 
Stelnhart,  57  Misc.  292,  109  NTS  539. 

74.  Carey  v.  Sampson,  150  Ky. 
460,  150  SW  631;  Mclnteer  v.  Moss, 
144  Ky.  667.  139  SW  842;  Miller  T. 
Com.,  127  Ky.  887,  105  SW  899,  32 
Kyi.  249:  State  t.  Leonard,  250  Mo. 
406,  157  SW  306;  Peo.  v.  Dunn,  157 
N.  T.  528.  52  NE  672.  43  LRA  247 
[aff  31  App.  Div.  139,  62  NTS  968]; 
Peo.    V.    Hayes,    166    App.    Dlv.    607, 

151  NTS  1075  [all  87  Misc.  695,  150 
NTS  24,  and  aff  Peo.  v.  Hayes.  215  N. 
Y.  172,  109  NE  771;  Peo.  V.  Stelnhart, 
57  Misc.  292,  109  NTS  639;  Cohen  t. 
Workhouse,  150  NTS  596.  See  Rex  v. 
HcHurrer.  (Pr.  Edw.  Isl.)  18  CanCr 
Cas  385  (holding  that  a  provincial 
le^slature  has  power  to  include  in  a 
provincial  statute  prohibiting  the 
■ale  of  Intoxicating  liquors  and  pro- 
viding for  its  enforcement  by  fine  and 
Imprisonment  a  clause  depriving  ac- 
cused of  any  right  of  appeal). 

ta]  7or  Msaivle  L.  (1896)  e  878, 
providing  for  a  special  jury  in  crimi- 
nal cases,  and  providing  that  the  rul- 
ings of  the  trial  court  in  admitting  or 
ncludlng  evidence  upon  the  trial  of 
any  challenge  for  actual  bias  shall  be 
llnal,  is  not  unconstitutional,  as  de- 
priving defendant  of  a  right  of  ap- 
peal, since  no  such  right  Is  guaran- 
teed by  the  constitution.  Peo.  v. 
Dunn,  157  N.  T.  628.  52  NE  .572,  43 
LRA  247  [aff  31  App.  Dlv.  139,  62 
NTS  968,   IS  N.  T.  Cr.  263]. 

75.  Mclnteer  v.  Moss,  144  Ky.  667, 
1J»  SW  842. 

78.  Miller  v.  Com.,  127  Ky.  887, 
105  SW  899,  32  KyL  249;  Peo.  v. 
Hayes,  166  App.  Dlv.  507,  151  NTS 
1»75  [aff  215  N.  T.  172.  109  NE  77]; 
Peo.  V.  Stelnhart.  67  Misc.  292,  109 
NTS  689. 


77.  Carey  v.  Sampson.  160  Ky. 
460,  160  SW  681. 
.  78-79.  State  V.  Ijeonard,  260  Mo. 
406.  157  SW  306;  Peo.  v.  Walsh.  173 
App.  Dlv.  266.  168  NTS  342  [dism  app 
92  Misc.  673.  166  NTS  396]. 

80.  Campbell  v.  State,  182  Ala.  18, 
62  8  67. 

81.  Campbell  v.  State,  183  Ala.  18. 
62  S  57. 

83.    OerUoraxii 

As  aid  to  writ  of  habeas  corpus  see 
Habeas  Corpus  [21  Cyc  S16]. 

As  method  of  reviewing: 

Contempt  see  Contempt  [9  Cyc  64]. 
Summary  convictions  and  proceed- 
ings before  justices  of  the  peace 
see  supra  {  673. 

As  remedy  to  review  convictions  for 
violation  of  ordinances  see  Munici- 
pal Corporations  [28  Cyc  822]. 

In  civil  actions  generally  see  Certio- 
rari 11  C.  J.  p  80. 

83.  Ex  p.  Rodgers.  12  Ala.  A.  218. 
67  S  710;  Bacon  Abr.  p  162.  See 
Board  of  Suprs.  v.  Magoon.  109  III. 
146  (where  It  is  said  that  originally 
the  writ  was  used  principally  in  crim- 
inal cases  to  remove  them  from  an 
inferior  tribunal  to  the  court  of 
king's  bench  for  trial).  See  also  Cer- 
tiorari  S  1  et  seq. 

84.  U.  S.— Ex  p.  HIt«.  Ill  U.  S. 
766,  4  set  698,  28  I.,  ed.  692. 

Ala. — Ex  p.  Rodgers,  12  Ala.  A.  218. 
67  8  710. 

111. — Board  of  Suprs.  v.  Magoon, 
109  in.  146. 

I.a.'— State  v.  Judge  Orleans  Par- 
ish Cr.  Dist.  Ct..  49  La.  Ann.  281,  21 
S  690. 

Vt.— Connors  v.  Ball.  78  Vt  182,  60 
A  804. 

See  also  Ex  p.  Martinez,  66  Tex.  Cr. 
1,  145  SW  959  (where  this  rule  was 
recognized).  ' 

86.  U.  S.— Ex  p.  Hltz,  111  U.  8. 
766,  4  set  698,  28  L.  ed.  592. 

Ala. — Exp.  Livingston,  181  Ala.  94, 
61  S  886;  Ex  p.  Rodgers,  12  Ala.  A. 
218.  67  S  710. 

111. — Board  of  Supra,  v.  Magoon, 
109   111.    146. 

La. — State  v.  Judge  Orleans  Parish 
Cr.  Dlst.  Ct.,  49  La.  Ann.  231.  21  S 
690. 

N.  J. — State  V.  New  Jersey  Jockey 
Club.  52  N.  J.  L.  493.  19  A  976. 

N.  T. — Peo.  V.  Mayer,  16  Barb.  362. 


Pa, — Com.  V.  Capp,  48  Pa.  68.  But 
see  Com.  v.  McOinnls.  2  Whart.  113 
(where  It  is  said  that  when  a  re- 
moval of  a  criminal  case  is  necessary 
for  the  due  administration  of  justice, 
certiorari  is  grantable,  by  one  of  the 
judges  of  the  supreme  court  to  de- 
fendant, of  right  and  ex  debito  Jus- 
tltlte). 

Vt.— Connors   v.   Ball.    73   Vt    182. 

60  A  804. 

Eng.— Reg.  v.  Bird,  2  D.  &  L.  939; 
Reg.  v.  WUks,  6  E.  &  B.  690.  85  ECL 
690.  119  Reprint  638;  Rex  v.  Bass.  6 
T.  R.  261,  101  Reprint  141;  Rex  v. 
Eaton.  2  T.  R.  89,  100  Reprint  49. 

N.  B.— Ex  p.  Seriesky.  41  N.  B.  475. 

88.  Ex  p.  Rodgers,  12  Ala.  A.  218, 
67  S  710;  Board  of  Supers,  v.  Magoon. 
109   111.  142. 

87.  Ex  p  Rodgers.  13  Ala.  A.  218. 
67  S  710. 

8&  Rex  V.  Eaton,  2  T.  R.  89,  100 
Reprint  49;  Rex  v.  Nelson.  18  Ont. 
L.  484,  12  OntWR  1063. 

89.  111. — Board  of  Suprs.  v.  Ma- 
goon, 109  111.  142. 

Md. — State  V.  Stone,  8  Harr.  &  M. 
116. 

Miss. — ^Duggen  v.  McOruder.  1 
Miss.  112,  12  AmD  627.  ' 

Mo. — State  V.  Dob^on,  136  Mo.  1,  36 
SW  238. 

N.  J. — State  v.  New  Jersey  Jockey 
Club,  52  N.  J.  L.  493.  19  A  1096;  State 
V.  Zabrlskie.  43  N.  J.  L.  869  frev  on 
other  grounds  43  N.  J.  L.  640]. 

N.  T, — Peo.  V.  Vermllyea,  7  Cow. 
108;  Peo.  V.  Runkel,  6  Johns.  334; 
Peo.  V.  Baker,  3  Abb.  Pr.  42,  3  Park. 
O.  181. 

Pa. — Com.  V.  Wallace,  114  Pa.  406. 
6  A  686,  60  AmD  353;  Com.  v.  Capp. 
48  Pa.  53. 

80.     See  cases  Infra  this  section. 

91.  Ex  p.  Rodgers,  12  Ala.  A.  218, 
67  S  710;  Board  of  Suprs.  v.  Magoon, 
109   111.  142. 

93.     Ex  p.  Livingston,  181  Ala.  94, 

61  S  885;  Ex  p.  Rodgers,  12  Ala.  A. 
218.  67  S  710;  Board  of  Suprs.  v.  Ma- 
goon, 109  111.  142;  State  v.  Summerlin, 
116  La.  449,  40  S  792;  State  v.  Judge 
Orleans  Parish  Cr.  Dlst.  CX...  49  La. 
Ann.  .231.  21  S  690;  Connors  v.  Ball, 
73  Vt.  182.  50  A  804.  See  Fields  v. 
U.  S.,  205  U.  S.  292,  27  SCt  643,  51 
L.  ed.  807  (holding  that,  while  under 
the  act   of   1891    [26   St.   at   L.   828   c 
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a  result,  pnblie  inconvenience  or  detriment  will 
likely  enane.**  Mere  error  in  the  decisions  of  ques- 
tions properly  submitted  to  the  determination  of  the 
court  and  re^larly  determined  can  be  corrected 
only  in  the  exercise  of  a  jurisdiction  purely  appel- 
late,** and  therefore  in  such  case  certiorari  does  not 
lie  for  the  purpose  of  reviewing  such  an  exror.^' 

[i  3265]  (b)  Absence  and  Xbdatence  of  Other 
Adequate  Bemedy.  In  the  absence  of  a  statute 
which  provides  otherwise,  ordinarily  certiorari  will 
lie  to  review  proceedings  in  criminal  cases  where  no 
other  adequate  remedy  exists."  Thus,  where  no  ap- 
peal exists,"'  or  where,  for  any  reason  other  than  his 
laches,  accused  has  lost,'*  or  has  been  denied  or 
deprived,"  of  his  right  to  an  appeal,  certiorari  will 
lie  to  review  the  proceedings.    On  the  other  hand, 


where  the  party  making,  application  for  the  writ  has 
been  guilty  of  laches  in  protecting  his  ri^ts,^  or 
has  lost  his  right  of  appeal  by  negligence,*  the  writ 
will  be  refused.  Certiorari  will  not  Ue  to  review  an. 
appealable  order  after  the  time  for  appeal  has  ex- 
pired merely  on  the  ground  that  defendant  was  un- 
able to  give  the  appeal  bond  required  by  statute  to 
prosecute  the  projwr  remedy  by  appeal.* 

ConTersdy,  certiorari  will  be  refused  where  other 
remedies  exist  adequate  to  the  ends  of  justice.*  It 
was  never  intended  as  a  substitute  for  an  appeal ;° 
and,  except  where  the  question  of  jurisdiction  of  the 
inferior  court  is  involved,"  where  accused  has-  an 
adequate  remedy  by  an  appeal  or  a  writ  of  error 
to  review  the  judgment  of  the  lower  court  certiorari 
will  not  lie.^ 


617  t  8]  a  certiorari  can  be  Issued 
only  when  a  writ  of  error  cannot  be. 
It  will  not  be  Issued  merely  because 
the  writ  of  error  will  not  lie,  but  only 
where  the  case  Is  one  of  gravity, 
where  there  Is  conflict  between  deci- 
sions of  state  and  federal  courts,  or 
between  those  of  federal  courts  of 
different  circnlts,  or  something  af- 
fecting the  relations  of  this  nation 
to  foreign  nations,  or  of  general  in- 
terest to  the  public) ;  Ex  p.  Martinez, 

66  Tex.  Cr.  1,  10,  145  SW  959  (where 
the  court  said:  "At  common  law  we 
understand  a  defendant  had  no  right 
of  appeal,  as  given  by  the  Code  of 
this  State,  but  If  upon  conviction  he 
desired  to  appeal  his  case,  he  pre- 
sented to  the  Appellate  Court  a  peti- 
tion wherein  he  recited  all  things  of 
which  he  complained,  and  pointed  out 
speclflcally  the  matters  in  which  he 
claimed  the  trial  court  erred  to  his 
prejudice.  This  appeal  was  not 
granted  as  a  matter  of  right,  but  If 
the  Appellate  Court,  upon  viewing 
the  petition,  thought  such  errors  were 
committed  and  the  defendant  prob- 
ably suffered  Injury,  or  an  improper 
verdict  had  been  rendered,  granted  a 
writ  of  certiorari  commanding  that 
the  entire  record  be  sent  up  that  it 
might  review  the  case");  Peo.  v.  Tur- 
ja,  157  Mich.  B30.  122  NW  177  (hold- 
ing that,  although  as  a  general  rule 
certiorari  will  not  He  from  the  su- 
preme court  to  a  justice's  court,  an 
exception  to  the  rule  will  be  made  In 
the  case  of  a  girl  fourteen  years  of 
age  arrested  on  the  charge  of  being  a 
disorderly  juvenile  offender  and  sen- 
tenced to  the  reform  school  until  her 

?iajority,  where  the  remedy  by  cer- 
lorarl  to  the  circuit  court  has  been 
lost  by  lapse  of  time  and  no  other 
remedy  renalns,  as  In  such  a  case 
it  is  necessary  to  allow  the  writ  to 
prevent  a  failure  of  Justice). 

93.  Ex  p.  Rodgers,  12  Ala.  A.  218, 

67  S  710;  Ex  p.  Serlesky,  41  N.  B.  476. 

94.  State  V.  Hunter,  117  La.  294,  41 
S  578 

95.'  State  v.  Hunter,  117  La.  294, 
41  S  678. 

96.  Ala. — Ex  p.  Rodgers,  12  Ala,  A. 
218,  67  S  710. 

Ark.— Hodges  v.  State,  111  Ark.  22, 
163  SW  506. 

Cal. — Peo.   v.  Turner,  1  Cal.  152. 

Ind. — Frar.ler  v.  State,  106  Ind.  662, 
7  NB  378. 

La. — State  v.  Nlcolosl,  128  La.  836, 
56  S  475;  State  v.  Anderson,  127  La. 
116,  63  S  462;  State  v.  Thompson,  111 
La.  315,  35  S  682;  State  v.  Read,  62 
La.  Ann.  271,  26  S  826.     . 

Minn.— State  v.  Steele,  117  Minn. 
384,  186  NW  1128,  AnnCasl913D  343. 

N.  J.— State  V.  Handlln,  16  N.  J.  L. 

N.  C. — State  V.  Tripp,  168  N.  C.  160, 
164.  83  SE  630  [clt  Cyc];  State  v. 
Webb.  166  N.  C.  426,  70  SB  1064. 

Tenn. — Bob  v.  State,  2  Terg.  173; 
Durham  v.  U.  S.,   4  Hayw.  69. 

Eng. — Rex  v.  Seton,  7  T.  R..  873, 
101   Reprint  1027,   5   RCL  628. 

See   Peo.   v.   Murray,   89   Mich.   276, 


60  NW  996,  28  AmSR  294,  14  LRA 
809  (holding  that  certiorari  rather 
than  a  bill  of  exceptions  was  the 
proper  mode  of  correcting  an  error  of 
the  court  in  a  murder  trial,  ordering 
the  officers  to  exclude  from  the  court 
room  all  except  "respectable  citi- 
zens," for  the  reason  that  the  latter 
remedy  would  not  show  the  facts  on 
which  the  error  was  based);  Rex  v. 
Haines,  39  N.  B.  49  (holding  that  cer- 
tiorari will  be  denied  when  an  appeal 
Is  pending  from  the  same  conviction 
and  the  question  sought  to  be  re- 
viewed therein  is  the  same).  But 
compare  Grand  Rapids  v.  Braudy,  105 
Mich.  670,  64  NW  29,  55  AmSR  472, 
32  LRA  116  (where  the  court  refused 
to  go  on  with  the  trial  because  of  the 
invalidity  of  the  ordinance  under 
which  the  prosecution  was  instituted, 
and,  while  recognizing  that  manda- 
mus was  a  more  appropriate  remedy, 
permitted  the  question  to  be  reviewed 
on  certiorari  on  the  grouifa  that  the 
latter  remedy  was  proper  to  review 
convictions  for  violation  of  city  ordi- 
nances). 

[a]  "Tha  mazlin  of  the  law  is, 
that  there  Is  no  wrong  without  ^ 
remedy;  and  it  is  a  particular  rule, 
that  a  certiorari  will  He  to  all  in- 
ferior Jurisdictions,  (the  proceedings 
of  which  cannot  be  corrected  by  writ 
of  error,)  to  remove  their  proceedings 
into  the  superior  court,  to  be  there 
affirmed,  or  quashed,  or  otherwise 
corrected,  as  law  and  justice  shall  re- 
quire." Bob  V.  State,  2  Terg.  (Tenn.) 
173,    176. 

97.  Ark.— Hodges  v.  State,  111 
Ark.  22,  163  SW  606;  Ex  p.  Phillips, 
80  Ark.  200,  96  SW  742. 

D.  C. — Bates  v.  District  of  Colum- 
bia, 8  D.  C.  433. 

Ga. — Williams  v.  Augusta,  111  Ga. 
849,  36  SE  607;  Walker  v.  Fitzgerald, 
103  Ga.  423.   30  SE  253. 

La. — State  v.  Josephson,  120  La. 
182,  46  S  97. 

Minn. — St.  Paul  v.  Marvin,  16  Minn. 
102. 

N.  C— State  v.  Tripp,  168  N.  C.  160, 
83   SE  630. 

W.  Va. — RIdgway  v.  Hlnton,  25  W. 
Va.  664. 

See  Peo.  v.  Brannen,  173  Mich.  411, 
188  NW  1050  (holding  that,  where, 
after  a  conviction  and  the  denial  of  a 
new  trial,  no  judgment  was  entered, 
accused  could  not  procure  a  review  by 
writ  of  error  but  only  by  certiorari). 

[a]  Tor  aaaittpl*!  whar*  ao  app«al 
•xlBts,  oerttorarl  wQl  llei  (1)  To  re- 
view a  conviction  of  the  violation  of  a 
city  ordinance.  Walker  v.  Fitzgerald, 
103  Ga.  423,  30  SE  253;  St.  Paul  v. 
Marvin,  16  Minn.  102;  RIdgway  v. 
Hlnton,  25  W.  Va.  654.  (2)  To  deter- 
mine whether  a  municipal  court  had 
jurisdiction.  Bates  v.  District  of  Co- 
lumbia. 8  D.  C.  433;  Williams  v.  Au- 
gusta, 111  Ga.  849,  36  SE  607.  (3)  To 
review  the  denial  of  a  petition  for  a 
writ  of  error  coram  nobis.  Hodges 
V.  State,  111  Ark.  22.  163  SW  506. 
(4)  To  review  an  order  of  the  trial 
court  refusing  to  amend   the  record 


on  the  ground  of  a  want  of  power. 
State  V.  Swepson,  83  N.  C.  584. 

[b]  AlMmdoBittMit  of  iiiuui,tliorla«a 
appeal.— Where  defendant  abandons 
an  appeal  which  he  did  not  have  the 
right  to  prosecute,  he  may  have  the 
errors  complained  of  reviewed  by  cer- 
tiorari. State  V.  Pettlgrew,  109  La, 
132    33  S  110 

9B.  Ex  p.' Phillips,  80  Ark.  200,  96 
SW  742;  Ex  p.  George,  T.  U.  P.  Charlt. 
(Oa.)  80;  State  v.  Bennett,  93  N.  C. 
603;  State  v.  Washington,  6  N.  C.  100. 

99.  State  v.  Bill,  35  N.  C.  373; 
State  V.  Washington,  6  N.  C.  100;  In 
re  Kennedy,  55  Vt.  1. 

1.  Ex  p.  Rodgers,  12  Ala.  A.  218, 
67  S  710;  Valentine  v.  San  Francisco 
County  Police  Ct.,  141  Cal.  615,  75  I> 
336;  Chapman  v.  Tonopah  Tp.  Jus- 
tice's Ct.,  29  Nev.  154,  86  P  562,  99 
P  1077.  See  Antoscia  v.  Superior 
Ct.,  S8  R.  J.  332,  95  A  848  (holdings 
that  defendant  In  a  prosecution  for 
murder,  having  failed  to  object  to 
take  exception  to  a  charge  under 
which  the  jury  might  find  him  guilty 
of  a  lesser  offense,  or  even  of  a  sim- 
ple assault,  cannot,  by  excepting  later 
to  the  action  of  the  court,  lay  the 
foundation  for  certiorari  to  review- 
such  action). 

a.  state  V.  Hicks,  113  La.  845.  S7 
S  776. 

[a]  Pmnltttnc  tbs  tlnia  to  lapa* 
within  which  an  appeal  could  l)p 
taken  does  not  warrant  the  Issuanco 
of  the  writ  of  certiorari.  Chapman 
V.  Tonopah  Tp.  Justice's  Ct.  29  Nev. 
164,  86  P  552,  99  P  1077. 

8.  State  V.  Brown  Ctounty  Dlst.  Ct., 
79  Minn.  27,  81  NW  636.  Compare 
State  V.  Bill,  35  N.  C.  373,  374  (where 
the  court  said:  "If  the  party  com- 
plaining has  been  denied  this  right 
[of  appeal]  where  It  exists,  or  de- 
prived of  It  by  accident  or  fraud,  or 
Inability  to  comply  with  the  require- 
ments of  the  law,  he  may  have  his 
whole  case  reviewed  by  a  certiorari, 
both  as  to  matters  of  law  and  fact; 
and  where  the  right  of  appeal  is  not 
allowed  there,  the  aggrieved  party  Is 
still  entitled  to  have  his  case  revised 
by  a  superior  tribunal;  but  only  on 
points  of  law"). 

4.  U.  S.— Whitney  v.  Dick,  202  U. 
S.  132,  26  set  584,  60  L.  ed.  96S. 

Ala. — Ex  p.  Rodgers,  12  Ala,  A.  218,. 
67  S  710. 

La. — State  v.  Nlcolosl,  128  La.  886, 
65  S  476;  State  v.  Anderson.  127  La. 
116,  53  S  462. 

Vt. — Connors  v.  Ball,  78  Vt.  182» 
60  A  804. 

N.  B.— Rex  V.  Murray,  39  N.  B.  265. 

6.  State  V.  Anderson,  127  La.  116, 
53  S  462;  State  v.  Hunter,  117  La. 
294,  41  S  678. 

6.  See  Infra  {  3267. 

7.  Ala. — ^Bz  p.  Rodgers,  12  Ala.  A, 
218,  67  S  710. 

Ariz. — Terr.  v.  Dunbar,  1  Arli.  610, 
25  P  473. 

Ark. — Steadman  v.  State,  96  Ark. 
344,  131  SW  679;  Ex  p.  Phillips,  8» 
Ark.  200,  96  SW  742;  Salem  v.  (SoUey, 
70  Ark.  71,  66  SW  195. 


For  lata*  oaaaSi  developmMita  am/chaaf •■  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CRIMINAL  LAW 
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Whan  jncUdnsnt  of  conTictioii  ia  void.  As  certior- 
ari lies  only  to  eorreet  that  which  ia  irregular  or 
erroneoas,*  it  will  not  lie  to  review  a  conviction 
under  an  invalid  ordinance,  since  such  judgment  is 
absolutely  void.*  Ldkewise  one  held  under  a  judg- 
ment which  is  void  cannot  have  the  proceedings  re- 
viewed by  certiorari  because  habeas  corpus  is  an 
appropriate  and  adequate  remedy  to  secure  his 
release." 

[t  3266]  (c)  Creation  of  Inferior  Court  with- 
out I^oriding  Method  of  Appeal  Where  an  in- 
ferior criminal  court  is  created  and  no  method  of 
appeal  from  its  decisions  is  provided,  certiorari  will 
lie  to  review  its  judgments  and  proceedings.^' 

[f  3267]  (d)  Exceeding  Jurisdiction  or  Power. 
The  common-law  writ  of  certiorari  will  be  awarded 
to  all  inferior  tribunals  where  it  appears  that  they 
have  exceeded  the  limits  of  their  jurisdiction,**  or 
for  the  purpose  of  testing  their  jurisdiction  ;'*  and, 
according  to  some  authorities,  the  writ  will  lie  in 
sneh  case,  even  tbongh  the  One  aggrieved  also  has 
the  right  to  appeal;"  but  the  writ  will  not  lie  for 
the  purpose  of  correcting  mere  iiT^;ularities.^° 
Misapplication  of  the  law  to  any  given  state  of 


facts  is  not  excess  of  jurisdiction,  but  error,  and  is 
not  reviewable  by  certiorari.*'  By  virtue  of  statu- 
tory provisions  in  some  juri^ctions,  certiorari  will 
lie  only  when  jurisdiction  is  exceeded  by  an  inferior 
tribunal,  board,  or  officer  exercising  judicial  func- 
tions, and  there  is  no  appeal,  nor  any  plain,  speedy, 
and  adequate  remedy.*^ 

TTnanthoriced  acts  by  a  United  States  cosunis- 
sioner  with  reference  to  a  person  imprisoned  under, 
a  sentence  of  the  police  court  of  the  District  of  Co- 
lumbia may  be  prevented  by  certiorari.*^ 

[i  3268]  (e)  Proceedings  Unknown  at  the 
Common  Law.  Where  the  proceedings  of  an  in- 
ferior court  in  a  criminal  case  are  not  conducted  in 
accordance  with  the  course  of  the  common  law,  the 
writ  of  certiorari  will  lie  to  review  such  proceed- 
ings.*" Likewise  when  an  inferior  court  or  tribunal 
proceeds  ill^ally,  and  no  appeal  is  allowed  or  other 
mode  provided  for  reviewing  the  proceedings,  cer- 
tiorari will  lie  for  that  purpose.^'* 

[i  3269]  (f)  Oonstitntional  and  Statutory  Pro- 
Tisiona — aa.  In  GeneraL  In  some  jurisdictions  the 
right  to  have  criminal  proceedings  reviewed  by  cer- 
tiorari is  conferred  by   constitutional**  or  statu- 


Cal. — ^Wlttman  v.  San  Francisco, 
County  Police  Ct.,  14B  Cal.  474,  78  P 
1052;  Valentine  v.  Ban  Francisco 
County  Police  Ct.,  141  Cal.  815,  76  P 
33«;  Money  ▼.  Flkins,  37  Cal.  454; 
Revis  V.  San  Bernardino  County  Su- 
per. Ct.,  22  Cal.  A.  479,  134  P  1169; 
Miles  V.  Los  Angeles  County  Jus- 
tices Ct^  13  Cal.  A.  454,  110  P  349. 

Ind.— Frazler  v.  State,  106  Ind.  562, 
7  NE  378. 

Iowa. — ^Ransom  v.  Cummins,  66 
Iowa  137,   23   NW  801. 

La. — State  v.  Conradl,  180  La.  701, 

58  S  515;  State  v.  Nlcolosi,  128  I^a. 
i3t,  55  S  475;  State  v.  Anderson,  127 
La.  116,  53  S  462;  State  v.  Fairbanks, 
115  La.  46,  38  S  889;  State  v.  Thomp- 
son, ill  La.  315.  35  S  582;  State  ▼. 
Read,  52  La.  Ann.  271.  28  S  826;  State 
V.  Judge  Twelfth  Judicial  Dlat.  Ct.,  52 
La.  Ann.  271,  26  S  826;  State  v.  Al- 
len, 47  La.  Ann.  1600,  18  S  634;  State 
T.  Judge.  42  La.  Ann.  1089,  8  S  277, 
10  LRA  248. 

Mass. — Wilde  v.  Com.,  2  Mete.  408; 
Ex  p.  Cooke.  16  Pick.  234;  Riley's 
Case,  2  Pick.  172. 

Mich. — Ishpeming  v.  Maroney,  49 
Mich.  226,   13  NW  627. 

Mlnn.-^tate  v.  Brown  County  Dlst. 
Ct.,  79  Minn.  27,  81  NW  586;  State  v. 
Noonan,  24  Minn.  124;  State  v.  Wes- 
ton. 23  Minn.  366;  State  v.  Milner, 
IS  Minn.  55. 

Nev. — Chapman  v.  Tonopah  Tp. 
Justice's  Ct.   29    Nev.   164,   86   P   552, 

59  P  1077. 

N.  J. — Nicoulin  V,  Lowery,  49  N. 
J.  L.  391.  8  A  618. 

.N.  T.— In  re  Hook.  66  Barb.  267. 

Or.— Hill  V.  State,  28  Or.  446,  32 
P  160. 

Pa.— Com.  V.  Wallace,  114  Pa.  406, 
(  A  686,  60  AmR  363;  Com.  v.  Haas, 
57  Pa  443. 

R.  I. — Antoscia  v.  Superior  Ct.,  88 
R.  I.  332.  95  A  848. 

Vt.— Connors  v.  Ball,  78  Vt.  182, 
SO  A  804. 

Wash. — State  v.  Lockhart,  28  Waslu 
4tO,  68  P  894i 

See  BradileM  v.  State,  28  Del.  212, 
>1  A  993  (holding  that,  where  a  de- 
fendant after  conviction  In  the  munic- 
ipal court  sued  out  a  certiorari  and 
>t  the  same  time  took  an  appeal  to 
the  court  of  general  sessions,  and 
thereafter  elected  to  stand  on  his  ap- 
peal, the  certiorari  proceedings  will 
be  discontinued).  But  see  Reg,  v. 
Starkey,  6  Man.  688  (holding  that 
the  fact  that  an  appeal  Is  pending 
doea  not  attect  the  right  to  certiorari 
unless  the  question  of  Jurlsdlotlon  ia 
the  one  raised  on  appeal). 

[a]  IB  Ontazlo. — "The  Legislature 
ot  this  Province,  in  plain  words, 
,      tl7  C.  J.  2) 


adopting  the  practice  in  the  Courts  of 
the  United  States  of  America,  has 
prohibited  certiorari  in  all  cases  in 
which  an  appeal,  giving  adequate  re- 
lief, lies  against  convictions  and  or- 
ders made  under  provincial  enact- 
ments, as  the  conviction  in  question 
was:  2  Qeo.  V.  ch.  17,  sec.  19 
(amending  sec.  10  of  the  Ontario 
Summary  Convictions  Act,  10  Edw. 
VII.  ch.  87)  in  these  words:  'No 
such  order  or  .conviction  shall  be  re- 
moved Into  the  High  Court  by  writ  of 
certiorari  or  otherwise  except  upon 
the  ground  that  the  appeal  provided 
by  any  Act  under  which  the  convic- 
tion takes  place  or  the  order  is  made 
or  by  this  Act  would  not  afford  an 
adequate  remedy.' "  Rex  v.  Keenan, 
28  Ont.  L.  441,  446. 

8.  Fanning  v.  Washington,  17  Oa. 
A.  335,  86  SE  733. 

9.  Fanning  v.  Washington,  17  <3a. 
A.  335,  86  SE  733. 

10.  Ex  p.  Rodgera,  12  Ala.  A.  218, 
67  S  710;  Stroup  v.  Pruden,  104  Qa. 
721,  30  SE  948.  See  State  v.  Seventh 
Judicial  Dtst.  Ct.,  14  Mont.  452,  37  P 
9  (holding  that  defendant  is  not  con- 
fined to  appeal  to  obtain  relief  from  a 
penalty  In  excess  of  that  allowed  by 
statute,  but  may  use  certiorari  as 
auxiliary   to  habeas  corpus). 

Blgbt  to  diaohanfs  on  habMM  oor- 
pOM  wliars  Bsntano*  imposad  snisoaB 
that  anthotlaed  by  law  see  Habeas 
Corpus  [21  Cyo  296]. 

11.  Ala. — John  v.  State,  1  Ala.  96. 
Ga. — McElbannon  v.  State,  112  Oa. 

221,  37  SE  402;  Smith  v.  State,  105 
Oa.  831.  31  SE  542;  Daniel  v.  SUte, 
66  Oa.   222. 

La. — State  v.  Pettlgrew,  109  La. 
182.  33  S  110;  State  v.  Judge,  39  La. 
Ann.    132,   1    S   437. 

Mass.-^Clark  v.  Com.,   4  Pick.  126. 

Mich. — Peo.  V.  Murray.  89  Mich. 
276,  50  NW  996,  28  AmSR  294,  14 
LRA  809. 

Minn. — Tlerney  v.  Dodge,  9  Minn. 
166. 

N.  C— State  v.  t«cke,  86  N.  C.  647.; 
State  v.  McOlmsey,  80  N.  C.  377,  30 
AmR  90;  State  v.  Jacobs,  44  N.  C.  218. 

Or. — Barton  v.  La  Grande,  17  Or. 
577,  22  P  111. 

Pa. — Com>  V.  McOinnis,  2  Whart. 
113. 

Tenn. — Bob  v.  State.  2  Terg.  178. 

Wis. — Owens  v.  State,  27  Wis.   456. 

13.  White  V.  Wagar,  185  III.  195, 
57  NE  26,  50  LRA  80  [aff  83  111.  A. 
592] ;  Smith  v.  Mahaska  County  Dlat. 
Ct..  132  Iowa  603,  109  NW  1086,  11 
AnnCas  296;  Many  v.  Franklin,  116 
La.  638,  39  S  740. 

13.  Crichton  v.  State,  115  Md.  423, 
81  A  36. 


14.  White  V.  Wagar,  83  III.  A.  592 
[afr  185  IlL  195,  57  NE  26,  60  LRA 
60]. 

la]  Tor  •nuaplo,  where  a  Jusfice 
of  the  peace  exceeds  his  jurisdiction 
and  illegally  Issues  a  search  warrant, 
the  writ  of  certiorari  will  lie,  even 
though  defendant  also  has  the  right 
to  an  appeal.  White  v.  Wagar,  83  111. 
A.  592  [as  185  111.  196,  57  NE  26,  50 
LRA   60]. 

15.  Crichton  v.  State,  116  Md.  423. 
81  A  36. 

18.  State  V.  Hunter,  117  La.  294, 
41  S  578;  SUte  V.  Porter,  104  La.  638, 
29  S  273. 

17.  Wittman  v.  San  Francisco 
County  Police  Ct..  146  CaL  474,  78  P 
1052;  Chapman  v.  Tonopah  Tp.  Jiis- 
tice's  Ct..  29  Nev.  164,  86  F  652,  99  P 
1077. 

18.  U.  S.  V.  Mills,  11  App.  (D.  C) 
600. 

19.  Ala. — ^Ez  p.  Rodgers,  12  Ala.  A. 
218,  67  S  710. 

Mass. — Clark  v.  Com.,  4  Pick.  126. 

Mich. — Peo.  V.  Brannen,  173  Mich. 
411,  138  NW  1050. 

N.  C— State  v.  Bill,  86  N.  C.  373. 

Tenn. — Bob  v.  State,  2  Terg.  173; 
Durham  v.   U.  S..   4  Hayw.   64. 

SO.  White  V,  Wagar,  185  111.  195, 
57  NE  26,  50  LRA  80  [aff  White  v. 
Wagar,  83  111.  A.  592]. 

ai.  See  constitutional  provisions; 
and  cases  infra  this  note. 

[a]  In  0«orgl»  (1)  the  supreme 
courts  of  the  state  have  jurisdiction 
conferred  by  the  constitution  to  cor- 
rect error  in  all  inferior  judicatories 
by  certiorari.  Stewart  v.  State,  98 
Oa.  202,  25  SE  424;  Moody  v.  State,  14 
Ga.  A.  523,  81  SE  588;  Walker  v. 
State,  8  Ga.  A.  214,  68  SE  873.  (2)  "A 
judgment  of  the  city  court  overrul- 
ing a  motion  for  a  new  trial  In  a 
criminal  case  Is  a  tinal  judgment 
from  which  certiorari  will  lie  to  the 
superior  court;  .and  this  is  true  al- 
though the  act  creating  the  city 
court  provides  that  a  writ  of  error 
may  be  sued  out  directly  from  that 
court  to  the  Supreme  Court."  Walk- 
er V.  State,  8  Ga.  A.  214,  68  SE  873. 

(3)  Where  the  petition  for  certiorari 
has  been  presented  and  sanctioned 
within  the  time  prescribed  by  law.  It 
Is  error  to  dismiss  it  because  of  an 
abortive  attempt  to  move  for  a  new 
trial,  which  was  plainly  functus  offi- 
cio, and  which  did  not  In  any  way  af- 
fect the  finality  of  the  judsment  of 
the  city  court  at  the  time  the  writ 
of  certiorari  was  sanctlonod.  Moody 
V.    State,    14    Ga.    A.    523.    81    SE    588. 

(4)  A  final  judgment  of  the  city  court 
of  St.  Marys  In  a  criminal  case  may 
be  reviewed  by  the  superior  court  on 
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tory  *•■  provisions. 

writ  abolished  in  criminal  cue.  In  some  juris- 
dictions certiorari  to  review  a  criminal  case  has  been 
abolished  by  statute.^'  Sinee  the  suing  out  of  a 
certiorari  is  the  commencement  of  a  new  action  or 
proceeding  and  not  the  continuation  of  the  old 
one,'*  a  person  indicted  before  but  convicted  after 
the  statute  abolishing  certiorari  as  a  method  of  re- 
view in  criminal  cases  became  effective  is  not  within 
the  saving  clause  of  such  statute  providing  that, 
where  writs  are  sued  out  before  the  code  went  into 
effect,  the  proceedings  thereunder  should  be  con- 
ducted in  the  same  manner  as  if  the  code  had  not 
been  passed."   ~ 

To  inqnire  into  cause  of  detention.  Under  a  stat- 
ute which  provides  that  a  person  restrained  of  his 
liberty  is  entitled  to  certiorari  to  inquire  into  the 
cause  of  his  imprisonment,  certiorari  does  not  lie 
to  review  a  determination  in  a  criminal  case  where 
relator  was  dischai^ed  from  custody  under  a  bail 
bond.^    But  one  committed  to  the  custody  of  his  at- 


torney by  a  magistrate,  the  attorney  being  an  officer 
of  the  court,  was  held  to  be  detained  within  the 
meaning  of  the  statute  and  entitled  to  the  writ  to 
examine  into  the  cause  of  his  detention.'^  Under 
same  statutes,  however,  a  person  detained  by  virtue 
of  a  final  judgment  of  a  competent  tribunal  of  civil 
or  criminal  jurisdiction  is  not  entitled  to  certiorari 
to  inquire  into  the  cause  of  his  detention.^* 

[$  3270]  bb.  Writ  of  Review.  In  some  juris- 
dictions the  statute  provides  for  a  writ  called  a 
"writ  of  review,"  in  place  of  the  common-law  writ 
of  certiorari.**  Bowever,  the  writ  of  review  per- 
forms the  same  functions  as  the  common-law  writ 
.of  certiorari."' 

[i  3271]  e.  ExceptionB.  At  common  law  no 
bill  of  exceptions  was  permitted  in  criminal  cases,"' 
since  the  Statute  of  Westminster,"  requiring  a  bill 
of  exceptions  to  be  sealed,  was  confined  to  civil 
cases."  In  this  country  the  common-law  rule  has 
been  followed  where  the  subject  has  not  been  regu- 
lated by  statute.'*  In  some  jurisdictions  the  statutes 


certiorari,  without  first  movinK  for  a 
new  trial,  or  after  a  motion  for  a  new 
trial  has  been  abandoned.  Moody  v. 
State,  14  Qa.  A.  523,  81  SB  588.  (5) 
The  fact  that  In  a  case  tried  in  the 
city  court  a  motion  for  new  trial  was 
made  will  not  cut  olf  the  movant's 
right  to  take  the  case  up  by  certiorari 
if  he  voluntarily  .dismisses  such  mo- 
tion and  applies  for  the  writ  within 
the  statutory  time.  Crosson  v.  State, 
124  Ga.  <61,  62  SE  880.  (6)  When  the 
recorded  committed  no  error  of  law 
and  the  evidence  supported  the  judg- 
ment of  conviction,  if  was  not  error 
to  deny  a  petition  for  certiorari. 
Hills  V.  State,  14  Oa.  A.  4E6,  81  SB 
254;  Wynne  y.  Atlanta,  10  Ga.  A.  818, 
74  8E  28S. 

[b]  IB  irorUi  Oardlaa  under 
Const,  art  4  18,  authorizing  the  su- 
preme court  to  issue  remedial  writs 
necessary  to  give  It  control  over  pro- 
ceedings In  Inferior  courts,  certiorari 
will  He  to  review  an  order  refusing 
to  discharge  accused  under  Revlsal 
(1905)  i  1155.  for  failure  to  Indict 
him  within  the  time  required  by  stat- 
ute. State  V.  Webb,  155  N.  C.  426, 
70  SE  1064. 

B2.  See  statutory  provisions;  and 
Wittman  v.  San  Francisco  County  Po- 
lice Ct..  145  Cal.  474,  78  P  1062;  Ger- 
ber  V.  Tonopah  Tp.  Justice's  Ct.,  29 
Nev.  162,  86  P  655;  Chapman  v.  Tono- 
pah Tp.  Justice's  Ct.,  29  Nev.  154,  86 
P  652,  99  P  1077;  Rex  v.  Alllngham, 
41  N.  B.  558. 

33.    See  statutory  provisions. 

ta]  IB  Www  Totk  (1)  certiorari  ta 
review  a  criminal  case,  save  criminal 
contempt  of  court,  is  abolished;  the 
remedy  Is  appeal.  Code  Cr.  Proc.  I 
515;  Code  Civ.  Proc.  J  2148;  Peo.  v. 
Forbes.  143  N..T.  219,  38  NE  303;  Peo. 
V.  Frost,  129  App.  Div.  498,  114  NTS 
209;  Peo.  v.  Van  De  Carr,  86  App.  DIv. 
9.  83  NTS  245  fapp  diam  183  N.  T. 
669  mem,  76  NE  1105] ;  Peo.  v.  Walsh, 
5  N.  T.  Cr.  524  (holding  that  all  ques- 
tions relating  to  the  regularity  of 
an  indictment,  the  constitution  of  the 
grand  Jury,  and  the  sufficiency  of  the 
allegations  of  the  indictment  cannot 
be  taken  up  by  certiorari  upon  the 
simple  question  of  the  Jurisdiction  of 
the  court  of  general  sessions  to  try 
accused  of  larceny  In  the  second  de- 
gree); McKeon  v.  Peo..  16  NYWkly 
Dig  347,  1  N.  T.  Cr.  456  [aflt  94  N.  Y. 
648  meml.  (2)  While  the  writ  was 
first  abolished  in  criminal  cases  by 
Code  Cr.  Proc.  {  515.  it  was  held  not 
to  apply  to  special  proceedings  of  a 
criminal  nature,  and  in  such  cases  the 
writ  lay  as  before.  Peo.  v.  Walsh,  83 
Hun  345;  Peo.  v.  Carney,  29  Hun  47; 
Peo.  V.  Public  Charities  Comrs.,  9 
Hun  212;  Peo.  v,  Sanders.  3  Hun  16. 
(3)  However,  by  L.  (1884)  c  372. 
this      section      of      the      code      was 


amended  so  as  to  abolish  writs  of 
error  and  certiorari,  not  only  in  crim- 
inal actions,  but  also  in  criminal  pro- 
ceedings and  special  proceedings  of  a 
criminal  nature,  declaring  that  there- 
after the  only  mode  of  reviewing  a 
Judgment  or  order  in  a  criminal  ac- 
tion or  special  proceedings  of  a  crimi- 
nal nature  is  by  appeal;  and  accord- 
ingly It  has  been  held  since  this 
amendment  that  certiorari  does  not 
lie  to  review  either  criminal  proceed- 
ings or  special  proceedings  of  a 
criminal  nature.  Peo.  v.  Ontario 
County  Ct.  of  Bess.,  45  Hun  64; 
Peo.  V.  Murray,  62  Hun  SO,  16  NTS 
326;  Peo.  v.  Vltan,  10  NTS  909, 
2V  AbbNCas  298,  8  N.  T.  Cr.  25. 
(4)  Prior  to  the  amendments  afore- 
mentioned, certiorari  was  allowed  in 
proper  cases  for  the  removal  of  crim- 
inal proceedings.  Jones  v.  Peo.,  79 
N.  T.  45;  Willis  v.  Peo.,  32  N.  T.  715, 
5  Park.  Cr.  621;  Peo.  v.  New  York, 
3  NTS  141:  Peo.  v.  New  Tork  Gen. 
Sees.,  15  AbbPr  69;  Peo.  v.  Baker,  3 
AbbPr  42,  3  Park.  Cr.  181;  Matter 
of  Boswell,  34  HowPr  347;  Peo.  v. 
Donnelly,  21  HowPr  406;  Peo.  v.  Jew- 
ett,  3  Wend.  314;  Peo.  v.  Wlnchell,  7 
Cow.  169^  Peo.  V.  Forward,  2  Cow. 
501. 

[b]  In  Ostarlo  the  supreme  court, 
by  virtue  of  a  statute  authorizing  It 
to  make  rules,  'abolished  the  "writ" 
of  certiorari  and  established  another 
mode  of  bringing  up  the  proceedings 
of  an  inferior  tribunal  In  criminal 
matters  for  review,  the  court  saying:. 
"The  King  now  says,  'I  desire  to  be 
certified  of  the  matters,  etc.,  and  I 
am  to  be  so  Informed  by  the  record, 
etc.,  being  produced  In  obedience  to 
notice  by  the  complainant,'  Instead 
of  a  formal  writ  under  seal."  Rex 
V.  Tltchmarsh,  32  Ont.  L.  569,  578.  6 
OntWN  317.  7  OnlWN  505.  26  OntWR 
314,  24  CanCSrC!as  38,  22  DomLR  272. 

94.  McKeon  v.  Peo.,  16  NTWkly 
Dig  347,  1  N.  Y.  Cr.  456  [afT  94  N.  Y. 
648  mem].  • 

as.  McKeon  v.  Peo.,  16  NYWkly 
Dig  347,  1  N.  Y.  Cr.  456  tatf  94  N.  Y. 
648   mem], 

26.  Peo.  V.  Pool,  77  App.  Div.  148, 
78  NTS  1026. 

[a]  Bmmob  for  ral»<—"By  section 
576  of  the  Code  of  Criminal  Proce- 
dure It  Is  provided  that,  upon  the  al- 
lowance of  bail  and  the  execution  of 
the  undertaking,  the  court  or  magis- 
trate must  make  an  order,  signed  by 
him,  for  the  discharge  of  the  de- 
fendant, to  the  effect  that  the  person 
charged  with  the  crime  having  given 
sufllcient  bail  to  answer  the  same,  the 
person  in  whose  custody  he  is  is 
forthwith  commanded  to  discharge 
him  from  custody.  Such  an  order 
was  given,  and  thereby  the  relator 
was   actually    discharged    from    cus- 


tody. The  relator,  therefore,  was  not 
restrained  in  his  liberty,  and  was  not 
entitled  to  either  a  writ  of  certiorari 
or  a  writ  of  habeas  corpus,  under  the 
provisions  of  thb  CJode  of  Civil  Pro- 
cedure to  which  attention  has  been 
called.  The  Imprisonment  or  re- 
straint In  his  liberty,  within  the 
meaning  of  this  section,  is  an  actual 
physical  restraint  by  which  the  lib- 
erty of  the  individual  is  in  some  way 
interfered  with.  A  person  cannot  be 
said  to  be  restrained  In  his  liberty 
when  he  can  do  what  and  go  where 
he  pleases.  The  mere  fact  that  his 
bail  has  authority  to  surrender  him 
to  custody  at  any  time  is  not  a 
restraint  of  his  liberty.  That  a  per- 
son is  liable  to  an  arrest  or  imprison- 
ment, in  the  absence  of .any  actual 
restraint,  does  not  authorise  either  a 
writ  of  habeas  corpus  or  a  writ  of 
certiorari  to  determine  whether  or 
not  he  Is  subject  to  be  imprisoned  in' 
the  future.  If  the  relator  should  be 
surrendered  by  his  ball,  and  thus  be 
actually  in  custody,  he  would  be  en- 
titled to  have  the  cause  of  his  de- 
tention reviewed;  but  until  there  is 
an  actual  restraint  of  his  liberty,  he 
is  not  entitled  to  either  of  these  writs 
specified  in  section  2015  of  the  Code 
of  Civil  Procedure;  and  this  view  has 
been  uniformly  adopted  In  this  State 
when  the  question  has  come  before 
the  court."-  Peo.  v.  Pool,  77  App.  Dlv. 
148,    160,    78   NTS   1026. 

87.     Peo.  V.  Potter,  112  NTS  298. 

as.  Peo.  V.  Frost,  129  App.  Dlv. 
498.  114  NTS  209. 

39.  Wittman  v.  San  Francisco 
County  Police  Ct.,  146  Cal.  474.  78 
P  1052. 

30.  Wittman  v.  San  Francisco 
County  Police  Ct.,  146  C!aL  474,  78  P 
1052. 

31.  Ex  p.  Knight.  61  Ala.  48  Z; 
Schoeppe  v.  Com..  65  Pa.  51;  2  Bacon 
Abr.  p  114;  1  Chitty  Cr.  L.  p  622. 

33.     St.  13  Edw.  I  c  31. 

33.  Ex  p.  Knight.  61  Ala.  482; 
Vaughn  v.  State,  4  Mo.  290;  Mitchell 
V.  State,  3  Mo.  283,  25  AmD  442; 
State  V.  Henry,  2  Mo.  218;  Haines  V. 
Com.,  99  Pa.  410;  Reg.  t.  Esdaile,  1 
F.  &  F.  213. 

84.  u.  S.— U.  S.  V.  Gilbert,  25  P. 
Cas.  No.  16,204,  2  Sumn.  19. 

Ala.— Ned  V.  State,  7  Port.  187. 

111.— Pielden  v.  Peo..  128  111.  696,  21 
NE  584. 

Md.— Dulany  v.  State,  45  Md.  99; 
Smith  V.  State,  44  Md.  630;  Queen  v. 
State,  6  Harr.  &  J.  232;  Lord  Proprie- 
tary V.  King,  1  Harr.  &  M.  83. 

Mo.— Mitchell  V.  State,  3  Mo.  283, 
26  AmD  442;  State  v.  Henry,  2  Mo. 
218 

N.  T.— Peo.  V.  Bodlne,  1  Den.  281: 
Ex  p.  Barker. '  7  Cow.  143;  Peo.  v. 
Vermilyea,  7  Cow.  108;  Peo.  v.  Hol- 
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either  espreasly,*'  or  by  necessary  implication  from 
their  terms,**  authorize  the  bill  to  be  resorted  to  in 
criminal  cases.  However,  a  etatute  authoriein^  ex- 
ceptions before  sentence  does  not  apply  to  a  convic- 
tion for  the  violation  of  a  city  ordinance.*^  ' 
[$  3272]  f.  Seaervation  and  Certiflcath>s.  In 
many  jurisdictions  the  statutes  authorize  the  trial 
eourts  to  reserve  or  to  certify  difScult  and  important 
questions  of  law  arising  during  the  course  of  the 
trial  to  a  superior  or  an  appellate  court  for  its  con- 
sideration and  adjudication.'*  This  procedure  is 
purely  statutory  *>  and  is  available  only  in  the  oases 
and  to  the  estent  authorized  i>y  statute.*"  In  some 
jurisdictions,  under  the  statutes,  the  reservation  and 
certification  of  questions  arising  on  the  trial  is  a 


matter  of  right,"  while  in  others  it  is  diseretionaiy 
with  the  judge.**    » 

Time  of  reporting  to  appellate  court.  Under  the 
statutes. in  some  jurisdictions  doubtful  questions  in 
criminal  actions  must  be  reported  for  determination 
before  judgment.*'  After  final  judgment  the  appel- 
late court  has  no  authority  to  determine  questions 
thus  submitted,**  and  in  such  case  the  prevailing 
method  of  reviewing  criminal  cases  must  be  resorted 
to.*°  Under  a  statute  authorizing  a  reservation  ''*  dur- 
ing the  trial,"  it  was  held  that,  for  the  purpose  of 
making  such  reservation,  the  trial  ends  with  the 
verdict,  after  which  no  such  application  will  be 
entertained.*' 

[(  3273]    g.    Orow  Appeals.    In  the  absence  of 


brook,  13  Johns.  $0. 

Pa.— Haines  v.  Com.,  »9  Pa.  410; 
8cho«ppe  V.  Cora.,  6S  Pa.  61;  Middle- 
ton  V.  Com.,  2  Watts  285. 

Va. — Case  v.  Com..  1  Va.  Cas.  (3 
Va.)  264. 

35.    See  statutory  provisions. 

[a]  la  TiMHaMi  —"Provision  for 
reservins  exceptions,  and  for  the  re- 
view of  decisions  and  orders  of  the 
eonrt,  made  in  the  progress  of  crim- 
inal trials,  is  found  in  the  criminal 
code.  By  its  provisions  a  review  may 
be  had  by  an  appeal  to  this  court. 
This — no  other  having  been  provided 
— must  be  deemed  to  be  exclusive  of 
all  other  means  for  obtaining  a  re- 
view in  a  criminal  case."  Frasier  v. 
State,  106  Ind.   562,  563,  7  NE  378. 

[b]  Xa  MaaaaohUMtta,  by  statute, 
no  appeal  lies  from  a  Judament  on  a 
motion  in  arrest,  or  upon  a  demurrer 
to  defendant's  plea,  the  remedy  be- 
ing a  bill  of  exceptions  specifying 
the  particular  errors  complained  of. 
Com.  V.  Bestin,  11  Gray  64:  Com.  v. 
Harris,  S  Gray  470;  Com.  v.  Crawford, 
12  Cnsh.  271;  Com,  v.  CttmmlnKa,  8 
Cusli.  212,  50  AmD  782;  Com.  v.  Dow, 
5  Hetc.  32>. 

[c]  la  Wjromlaci  under  Rev.  Bt. 
(1899)  i!  5378-5381,  authorizing  re- 
view of  exceptions  talcen  by  the 
prosecuting  attorney  In  a  criminal 
prosecution  on  a  bill  of  exceptions 
filed  on  leave  of  the  supreme  court, 
and  declaring  that  the  Judgment  of 
the  trial  court  shall  not  be  reversed, 
but  that  the  decision  shall  determine 
the  law  to  govern  in  any  similar  case, 
the  Jurisdiction  of  the  supreme  court 
rests  on  the  bill  of  exceptions  so 
filed;  and  therefore  the  filing  of  a  pe- 
tition in  error  is  improper.  State  v. 
Comwell,  14  Wyo.  526,  85  P  977. 

SB,     See  cases  infra  this  note. 

Ca]  Za  irerada  it  has  been  held 
that  where  a  statute  allows  an  appeal 
in  criminal  cases,  and  does  not  direct 
what  the  record  shall  be,  a  bill  of 
exceptions  should  be  resorted  to. 
State  V.  Murphy,  21  Nev.  332,  31  P 
S13;  State  v.  Lamb.  20  Nev.  181,  19 
P  S3;  State  v.  Fellows,  8  Nev.  311. 

37.  Muskegon  v.  Hanes,  146  Mich. 
%ii.  109  NW  674;  Peo.  v.  Smith,  146 
Mich.  193.  109  NW  411. 

38.  Ala.— Ex  p.  Knight,  61  Ala. 
482. 

Ida. — Peo.  V.  Farrell,  1  Ida.  49. 

Me. — State  v.  Seguln,  98  Me.  286.  5$ 
A  840. 

Mass. — Com.  v.  Byrnes,  126  Mass. 
248. 

Hlch. — Peo.  V.  Dlckerson,  162  Mich. 
400.  127  NW  88. 

Minn. — State  v.  Toole,  124  Minn. 
532.  144  NW  474;  Duluth  v.  Orr,  109 
Minn.  4S1.   124   NW  4. 

N.  J. — State  V.  Halliard,  43  N.  J. 
L.  478. 

Wis. — State  V.  Peterson,  152  Wis. 
ti.  139  NW  612;  SUte  v.  Sheppard,  37 
Wis.  395. 

Wyo.— State  v.  Bollln,  10  Wyo.  439, 
'0  P  1 :  state  ▼.  Crocker,  5  Wyo.  385, 
40  P  681. 

Can. — Ead  v.  Rex,  40  Can.  S.  C.  272; 
Morin  V.  Reg..  18  Can.  S.  C.  407;  Rex 
V.  Pettipas,  17  CanCrCas  448. 

N:  3.— Reg.   V.   Mclntyre,   31   N.   S. 


Ont. — ^Rex  v.  Sovereen,  26  Ont.  L. 
16,  3  OntWN  779,  21  OntWR  618,  4 
DomLR  356;Rex  v.  Harrison,  16  Ont. 
L.  281,  10  OntWR  678. 

Sask. — Rex  v.  Lynn,  4  Sask.  !>.  <24. 

N.  W.  Terr. — Rex  v.  Hinman,  7 
Terr.  L.  186. 

as.  Ida. — ^Peo.  V.  B^rrell,  1  Ida. 
49. 

Minn. — State  v.  Toole,  124  Minn. 
632,  144  NW  474. 

N.  J. — State  v.  Halliard,  43  N.  J. 
L.  478. 

Bng. — ^Reg.  v.  Ulasne,  32  C  P. 
246. 

Can. — Morln  v.  Reg.,  18  Can.  S.  C 
407. 

N.  B.— Rex  V.  Haynes,  48  N.  S.  133. 

4(1.  '  See  statutory  provisions;  and 
cases  Infra  this  note. 

[a]  In  Kataet  under  Rev.  St. 
(1883)  c  134  i  26,  on  consent  of  par- 
ties, questions  of  law  arising  on  an 
indictment  charging  a  felony  may  be 
considered  by  the  law  court  on  re- 
port. State  v.  Seguln,  98  Me.  286,  66 
A  840. 

[b]  Za  Kaaaaohosetts  "the  Supe- 
rior Court  has  been  authorised  by  the 
legislature  to  send  up  questions  of 
law  to  this  court  in  the  form  pf  a  re- 
port, only  in  cases  in  which  a  ver- 
dict has  been,  or,  if  the  trial  should 
be  completed,  would  be,  rendered. 
When  the  case  is  submitted  to  the 
Superior  Court  on  a  waiver  of  a  Jury 
trial,  on  the  award  of  an  arbitrator, 
or  on  an  agreed  statement  of  facts, 
that  court  Is  required  to  hear  and 
determine  it;  and  the  Jurisdiction  of 
this  court  is  purely  appellate,  after 
a  decision  below,  and  not  advisory, 
by  way  of  Instructions  to  that  court 
In  advance  how  to  perform  the  duty 
which  the  law  has  imposed  upon  it. 
Gen.  Sts.  c.  114,  {  10;  c.  115,  SS  6,  7. 
St.  1889,  c.  438."  Com.  v.  Dowdican, 
115  Mass.    133,   134. 

[cl  la  Ifiohigan  in  criminal  cases, 
where  the  proceedings  before  Judg- 
ment are  sought  to  be  reviewed  by 
the  supreme  court,  they  are  to  be 
certlfled  to  that  court  under  Comp. 
L.  c  197,  by  the  clerk  without  the 
agency  of  a  writ  of  error;  and  no  as- 
signment of  errors  is  necessary.  Pat- 
ten V.  Peo.,  18  Mich.  814,  100  AmD 
173. 

[d]  la  WaBMOta  (1)  Gen.  St. 
(1913)  S  9261  "provides  for  certifying 
to  this  court  questions  arising  'upon 
the  trial  of  any  person  convicted  In 
any  district  court,  or  .  .  .  upon  any 
demurrer  or  special  plea  to  an  Indict- 
ment, or  upon  any  motion  upon  or  re- 
lating thereto.'  There  Is  no  warrant 
for  certifying  questions  that  have 
arisen  upon  a  trial  in  which  the  Jury 
disagreed."  State  v.  Toole,  124  Minn. 
532,  533,  144  NW  474.  (2)  Rev.  L. 
(1905)  i  «409,  authorizing  the  certlfl- 
catlon  of  Important  questions  in 
criminal  prosecutions  from  th^  dis- 
trict to  the  supreme  court,  has  no 
application  to  proceedings  com- 
menced in  the  municipal  court  or  in 
the  courts  of  Justices  of  the  peace. 
Duluth  v.  Orr,  109  Minn.  431,  124  NW 
4.  (3)  The  certification  of  a  prosecu- 
tion for  violation  of  a  city  ordinance 
by  the  munlplcal  court  of  Duluth  to 
the  district  court,  and  by  that  court 


to  the  supreme  court,  confers  no  Jur- 
isdiction on  either  the  district  or  the' 
supreme  court.  Duluth  v.  Orr,  109 
Minn.   431,   124   NW  4. 

[e]  la  Wlaooaala,  where  an  infor- 
mation is  quashed  on  the  ground  that 
It  was  based  on  self-lncrlmlnating 
testimony,  and  another  prosecution  Is 
begun,  and  accused  pleads  his  former 
discharge  In  bar,  the  question  wheth- 
er the  violation  of  the  privilege  pre- 
vents a  prosecution  arises  and  may 
then  for  the  first  time  be  certlfled  to 
the  supreme  court  under  St.  (1898)  t 
4721.  State  v.  Peterson,  152  Wis.  44, 
139  NW  512. 

[f]  Za  SaglaaO,  (1)  under  11  & 
12  Vict,  c  78,  authorising  questions 
of  law  which  arise  at  criminal  trials 
to  be  reserved,  it  Is  held  that  the 
question  whether  there  was  a  mis- 
trial, where  one  Juryman  answeredt 
was  awom,  and  served  in  the  name 
of  another,  might  be  reserved,  and 
that  the  court  had  Jurisdiction  to  de- 
termine it.  Reg.  V.  Mellor,  7  Ckix  C. 
C.  464.  (2)  After  a  plea  of  guilty.  It 
was  held  that  no  question  could  be 
reserved  for  the  court  of  criminal 
appeal  by  the  Judge  passing  sentence, 
as  the  statute  allows  only  questions 
arising  at  the  trial  to  be  reserved. 
Reg.  V.  Clark,  L.  R.  1  C.  C.  54.  10 
Cox  C.  C.  338. 

[g]  za  OataHo  the  Judge  of  the 
high  court  has  Jurisdiction  to  hear  a 
case  stated  in  respect  to  an  offense 
under  a  preconfederation  provincial 
statute.  Rex  v.  Wells,  24  Ont.  L.  77, 
2  OntWN  1282,  19  OntWR  462. 

[h]  za  Wova  Bootia  there  Is  no 
appeal  from  criminal  trials  before  the 
county  court  Judge  but  by  way  of 
case  reserved,  and  that  Judge  cannot 
reserve  a  case  nor  submit  any  ques- 
tion depending  upon  the  facts  or  the 
weight  of  evidence.  Reg.  v.  Mcln- 
tyre, 31  N.  S.,422. 

[I]  Za  BaakatclMwaa  the  word 
"trial,"  as  used  in  Cr  Code  }  1014 
subs  2,  authorizing  a  reserved  case, 
was  construed  to  Include  the  ques- 
tion as  to  place  of  trial.  Rex  v. 
Lynn.  4  Sask.  L.  324. 

41.     Ex  p.  Knight,  61  Ala.  482. 

49.  Com.  V.  Byrnes.  126  Mass. 
248. 

43.  Peo.  V.  Dickerson.  162  Mich. 
400,  127  NW  38:  State  v.  Sheppard.  37 
Wis.  395.  See  also  Rex  v.  Toto,  6 
Terr.  L.  89  (holding  that  an  appeal 
from  the  refusal  of  the  trial  judge  to 
reserve  a  case  on  a  question  of  law 
arising  during  a  criminal  prosecu- 
tion lies  only  when  the  application  Is 
made  at  the  trial,  and  although  after 
the  trial  the  Judge  might  still  In  his 
dl.scretlon  reserve  a  case,  yet  If  he 
refused  no  appeal  would  lie).  Com- 
pare Rex  V.  Lantz,  47  N.  S.  495,  15 
DomLR  651,  22  CanCrCas  212  (hold- 
ing that  a  reserved  case  is  prema- 
turely granted  before  a  decision  for 
or  against  the  guilt  of  accused). 

44.  Peo.  V.  Dickerson.  162  Mich. 
400,  127,NW  38;  State  v.  Sheppard,  37 
Wis.  395. 

46.  Peo.  V.  Dickerson.  162  Mich. 
400,  127  NW  38;  State  v.  Sheppard,  37 
Wis.  395. 

46.  Ead  V.  Rex.  40  Clan.  S.  C. 
272.      - 
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a  permissive  statute,  a  cross  appeal  cannot  °be  per- 
mitted to  the  prosecution;*'  but  the  appellate  court 
may,  where  accused  appealed,  pass  upon  questions 
decided  against  the  prosecution  to  which  exceptions 
have  been  taken.**  Under  a  statute  which  provides 
that  an  appeal  in  a  criminal  case  shall  be  taken  only 
on  a  final  judgment,  except  on  behalf  of  the  com- 
monwealth, defendant  is  not  entitled  to  prosecute  a 
cross  appeal  upon  an  appeal  by  the  commonwealth 
in  such  cases  as  it  is  allowed  on  appeal.** 

Statatory  provisions.  In  some  jurisdictions  the 
statutes  permit  the  state  to  take  a  cross  appeal  in 
criminal  cases.*" 

[i  3274]  h.  Saccessivfl  Beviftws.  In  the  ab- 
sence of  a  statute  whicbt  provides  otherwise,  one 
convicted  of  a  crime  is  entitled  to  but  one  writ  of 
error,*'  or  one  appeal,''  or  one  review  by  certiorari,** 
unless  perhaps  appellant,  having  voluntarily  with- 
drawn his  appeal,  renews  it  within  the  time  limited 
by  statute,**  or  unless  the  first  writ  of  error  ex- 
pired and  the  appellant  applied  for  a  second  writ 
within  the  time  limited  for  an  appeal.**  Where  an 
appeal  is  dismissed  on  account  of  the  failure  to  com- 
ply with  some  technical  requirement,  and  the  merits 
of 'the  case  are  not  passed  upon,  the  party  may 
prosecute  another  appeal  within  the  time  prescribed 
by  law.*" 

Stipulation  of  parties.    Where  defendant  perfects 

his  first  appeal  by  serving,  and  filing  the  notice  re- 

.  quired  by  statute,  he  thereby  exhausts  bis  right  of 

appeal,  and  it  is  not  within  the  power  of  the  parties 

to  stipulate  for  a  new  notice  and  a  new  appeal.*^ 

After  remand  and  imposition  of  sentence.  A  stat- 
ute which  authorizes  an  appeal  from  a  "judgment 
of  conviction"  in  a  criminal  case  does  not  authorize 
an  appeal  from  a  sentence  imposed  in  compliance 
with  an  order  of  the  appellate  court  remanding  the 
case  after  a  hearing  of  the  fint  appeal.**    Likewise 


47.  Eaves  v.  State,  113  Ga.  749,  39 
SE  318;  Coleman  v.  State,  5  Ga.  A. 
766,  64  SB  828;  Bryan  v.  State,  3  Ga. 
A.  26,  59  SE  185;  Mill  v.  State,  2  Ga. 
A.  398,  58  SE  673;  Tffi-rell  v.  Com.,  13 
Bush  (Ky.)  246;  McCue  v.  State,  75 
Tex.  Cr.  137,  170  SW  580;  Prescott 
V.  State,  52  Tex.  Cr.  35,  105  SW  192. 

Blclit  Of  Stat*  to  appeal  yannrally 
see  Infra   {   3310. 

48.  Mill  V.  State,  2  Ga.  A.  398,  58 
SE  678;  Terrell  v.  Com.,  13  Bush 
(Ky.)  246;  Rex  v.  Elliott,  9  Ont.  L. 
648,  5  OntWR  163.  And  see  Appeal 
and  EhTor  [2  Cyc  530]. 

*».  Com.  V.  Brand,  166  Ky.  753, 
179   SW  844. 

60.  See  statutory  provisions;  and 
cases  Infra  this  note. 

;a]  In  Mississippi  Code  (1892)  ( 
39  par  3,  provides  that  the  state  may 
appeal  In  criminal  cases  from  adverse 
rulings  In  every  case  In  which  a  de- 
fendant Is  convicted  and  prosecutes 
an  appeal;  and  that  in  such  case  the 
whole  record  shall  be  carried  before 
the  supreme  court  on  the  direct  ap- 
peal and  the  case  shall  be  treated  as 
If  a  cross  appeal  had  been  formally 
prosecuted  by  the  state.  Thomas  v 
State.  73  Miss.   46,   19   S  196. 

[b]  IB  Ohio  It  was  held  that  Gen. 
Code  {  13681  which  provides:  "That 
the  prosecuting  attorney  or  the  at- 
torney general  may  except  to  a  deci- 
sion of  the  court  and  may  present  a 
bill  of  exceptions  thereto,  which  the 
court  shall  sign,  and  it  shall  be  made 
a  part  of  the  record"  does  not  au- 
thorize the  state  to  file  a  cross  peti- 
tion In  error  to  review  certain  ques- 
tions Involving  the  admlsfilblUty  of 
evidence  sought  to  be  introduced  by 
the  state,  the  court  saying:  "We  ap- 
prehend this  section  relates  to  error 
proceedings    prosecuted    In    the    Su- 


preme Court.  However  that  may  be, 
we  are  of  .the  opinion  that  until  the 
pending  case  Is  terminated  and  a  flnal 
judgment  rendered  therein,  the  In- 
terests of  the  state  will  not  suCTer. 
The  application  made  will  be  denied 
on  the  authority  of  State  v.  Dicker- 
son,  73  Oh.  St.  193.  76  NE  864."  Mor- 
row V.  State.  34  Oh.  Cir.  Ct.  140,  153. 
61.     Caviness  v.  Peo.,  27  Colo.  283, 

60  P  665;  Booth  v.  Com.,  7  Mete. 
(Mass.)  285;  State  v.  De  Maio.  70  N. 
J.  L.  220,  68  A  173;  Roesel  v.  State, 
62  N.  J.  L.  368,   41  A  833. 

[a]  IB  TirglBls  the  court  of  ap- 
peals Is  without  jurisdiction  to  enter- 
tain an  amended  petition  for  a  writ 
of  error,  where  the  original  petition 
was  denied  on  the  ground  that  the 
judgment  was  clearly  right,  since 
Code  (1904)  S  3466,  provides  that  the 
court  of  appeals  shall  not  entertain 
another  petition  for  a  yrrlt  of  error 
after  rejection  on  that  ground.  Mor- 
gan v.  Com..   79   SB  388. 

53.     Cal. — Peo.  v.   Jordan,   3  P  101. 

Ga. — Harris  v.  Roan,  119  Ga.  379, 
46  SE  433;  Cox  v.  Hlllyer,  66  Ga.  57. 

Or. — State  v.  Keeney,  81  Or.  478, 
169   P  1165. 

S.  C— State  V.  Levelle,  88  S.  C.  216, 
16  SE  717,  17  SE  30. 

Tex. — Peterson  v.  State,  32  Tex. 
477. 

Wash. — State  v.  Boyce,  26  Wash. 
422,   65  P  763. 

And  see  Appeal  and  Error  [2  <^c 
525]. 

See  also  Rex  v.  Singh,  22  R  C. 
321  (where  a  second  appeal  was 
refused,  but  a  majority  of  the  court 
did  not  hold  that  there  was  no  Juris- 
diction to  entertain  a  second  appeal). 

63.     Ex  p.  Livingston,  181  Ala.  94, 

61  S   886. 
[a]     ninstratios^— Where   a  deter- 


where  an  appeal  taken  from  a  sentence  of  death  is 
dismissed,  and  the  case  is  remanded  to  the  circuit 
court,  vwith  directions  to  fix  another  day  for  the 
execution  of  the  sentence,  and  the  circuit  judge  sets 
a  new  day  for  execution  in  accordance  with  such 
directions,  no  appeal  will  lie  therefrom,  sifice  it 
would  in  effect  be  an  appeal  from  the  judgment  of 
the  supreme  court.*"  A  statute  which  permits  an 
a^rieved  party  to  appeal  from  any  final  order  made 
after  judgment  which  affects  a  substantial  right  does 
not  authorize  an  appeal  from  an  order  overruling  a 
motion  to  vacate  a  judgment  and  sentence  after  its 
afSrmance  by  the  supreme  court,  for  errors  which 
could  have  been  litigated  on  the  original  appeal.*" 

Dismissal  of  appe^  on  ground  of  escape.  Under 
a  statute  which  provides  that  if  defendant,  pending 
an  appeal  in  a  felony  case,  shall  escape  from  cus- 
tody, the  jurisdiction  of  the  appellate  court  shall  no 
longer  attach  in  the  ease,  and  on  the  fact  of  such 
escape  being  made  to  appear,  the  court  shall  dismiss 
the  appeal,  but  the  order  dismissing  it  shall  be  set 
aside  if  defendant  voluntarily  returns  to  custody 
within  a  certain  time,  it  was  held  that,  where  the 
jurisdiction  of  the  court  was  ousted  by  defendant's 
escape,  the  court  cannot  have  jurisdiction  of  another 
appeal  from  the  conviction.** 

Where  the  error  complained  of  arises  from  matter 
Bubseiiaent  to  a  previous  dedaion  by  the  appellate 
court,  and  which  did  not  then  exist,  a  new  writ  of 
error  may  be  brought  and  such  new  matter  may  be 
a88ig:ned  for  error.'* 

Appeal  from  Judgment  and  motion  for  new  triaL 
Under  statutes  which  authorize  separate  appeals 
from  the  judgment  of  conviction  and  an  order  deny- 
ing a  motion  for  a  new  trial,  it  has  been  held  that, 
while  defendant  may  prosecute  both  appeals  and 
may  have  alleged  error  in  the  giving  of  instructions 
considered  on  either  of  them,  he  is  not  entitled  to 

mlnatlon  of  the  court  of  appeals,  re- 
versing a  conviction,  was  reversed  by 
the  supreme  court  on  certiorari,  and 
the  cause  remanded,  whereupon  the 
court  of  appeals  rendered  judgment 
of  afflrmance,  accused  was  not  enti- 
tled to  a  further  writ  of  certiorari  to 
show  that  the  first  determination  of 
the  court  of  appeals  was  correct,  for 
the  reason  that  the  relator  could  have 
advanced  all  the  arguments  he  had 
why  the  judgment  of  the  court  of  ap- 
peals should  have  been  sustained  on 
the  former  writ  of  certiorari  by  the 
state.  Ex  p.  Livingston,  181  Ala.  94. 
61  S  885. 

54.  State  V.  Chastaln.  104  N.  C. 
900,  10  SE  519.  And  see  Appeal  and 
Error    [2    Cyc    629]. 

AbandoimisBt  of  wurathoriied  ap- 
peal M  aJttcUng  xlgbt  to  oartlonwi 
see  supra  i  3266  > 

66.  Gould  V.  U.  S..  206  Fed.  883. 
126  CCA  1  (holding  that,  where  two 
writs  of  error  have  been  Issued  with- 
in the  time  limited  for  an  appeal,  th(> 
circuit  court  of  appeals  may  retain 
both  until  a  final  decision  of  the  case, 
and  may  transfer  the  files  and  rec- 
ords in  one  to  tlje  other  for  the 
purpose  of  the  hearing  and  deci- 
sion). 

ee.  Porter  v.  State,  146  Ala.  36. 
41  S  421;  Rioa  v.  State,  (Tex.  Cr.) 
183  SW  151. 

67.  State  v.  Keeney,  81  Or.  478, 
169  P  1166. 

68.  Wright  V.  State,  12  Ala.  A. 
253,  67  S  798. 

59.  State  v.  Levelle,  38  S.  C.  216, 
16  SE  717,  17  SE  80. 

eo.  state  V.  Boyce,  25  Wash.  422. 
65  P  763. 

61.  Hlnes  V.  -State,  44  rTez.  O. 
319,  70  SW  965. 

68.     Booth  V.  Com.,  7  Mete.  (Mass.) 
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do  80  on  both.** 

Statute  anthotuing  second  review.  In  some  juris- 
dictions statutes  authorize  a  second  review  of  a 
joc^ment  of  conviction  when  it  is  "  an  extraordinary 
motion  or  ease."**  However,  newly  discovered 
evidence  which  is  merely  cumulative  was  held  in- 
sufficient to  constitute  "an  extraordinary  motion" 
within  the  meaning  of  the  statute.** 

[}  3275]  i.  Election  of  Remedies.  In  a  few  of 
the  states  it  has  been  held  that  a  writ  of  error  lies, 
althoi^h  the  judgment  may  also  be  appealed  from 
under  the  statute.** 

In  the  federal  courts.  In  a  criminal  case  in  the 
federal  court  which  involves  a  constitutional  ques- 
tion, after  a  judgment  of  conviction,  defendant  is 
put  to  his  election  whether  he  will  take  the  case  di- 
rect to  the  supreme  court  of  the  United  States  on 
such  questioq,  or  take  the  whole  caqe  to  the  circuit 
court  of  appeals;*^  and,  where  he  elects  the  former 
remedy,  a  writ  of  error  subsequently  taken  out  to 
the  circuit  court  of  appeals  will  be  dismissed.** 

[%  3276]  J.  Joinder  of  Proceedings.  As  a  gen- 
eral rule  separate  and  distinct  judgments  of  convic- 
tion in  a  criminal  case  cannot  be  brought  up  for 
appellate  review  by  one  writ  of  error,**  one  appeal  ""^ 
or  one  writ  of  certiorari.  A  writ  of  certiorari  will 
not  lie  to  bring  up  for  review  two  convictions  in 
separate  proceedings,'"^  even  though  against  the 
same  defendant  and  tried  at  the  same  time  and  be- 


2gS;  Hopkins  v.  Com.,  S  Mete.  (Mara.) 
460. 

68.  Peo.  V.  Thompson,  115  Cal.  160, 
46  P  91S. 

[a]  ta  OBUfonla,— "The  law  of 
this  state  permits  two  appeals  In  the 
same  case,  one  from  the  judgment, 
and  the  other  from  the  order  denying 
a  new  trial.  Both  of  these  appeals 
have  a  direct  effect  on  the  judgment, 
and.  if  successful,  may  vacate  It  en- 
tirely or  modify  it,  as  the  court  may 
determine.  These  appeals  may  both 
be  prosecuted  and  be  pending  In  this 
court  at  the  same  time,  as  was  the 
case  here  until  the  appeal  from  the 
Judgment  was  disposed  of.  The  fact 
that  this  court  has  declared  a  rule  of 
law  in  deciding  the  appeal  first 
reached  for  decision,  and  upon  which 
no  action  has  or  can  be  taken  until 
the  second  appeal  Is  also  disposed 
«r,  cannot,  by  reason  of  the  rule  In- 
voked by  the  respondent,  prevent  the 
court  from  dully  Investigating  and 
deciding  the  second  appeal  to  the  ex- 
tent of  modifying  or  wholly  changing 
its  former  decision.  If  It  be  satis- 
fied that  an  error  has  been  committed. 
The  case  must  be  regarded  as  within 
the  control  of  this  court  until  both 
appeals  are  determined."  Sharon  v. 
Sharon,  79  Cal.  633,  654,  22  P  26,  131 
[quot  Peo.  V.  Thompson,  115  Cal.  160, 
1<3.  48  P  912]. 

64.  Harris  v.  Roan,  119  Oa.  879, 
46  SB  433;  Coz  V.  Hillyer,  65  Oa.  57. 

[a]  "Thm  •stxaorOliuury  nottoaa 
o(  oaaee  ooatanplatsd  fey  th*  stat- 
■t*  are  such  as  do  not  ordinarily  oc- 
cur in  the  transaction  of  human  af- 
fairs, as  when  a  man  has  been  con- 
victed of  murder,  and  it  afterwards 
turns  out  'that  the  man  he  was 
charged  with  having  killed  Is  still 
alive,  or  where  a  man  has  been  con- 
victed on  the  testimony  of  a  witness 
who  is  afterwards  found  guilty  of 
perjury  in  giving  that  testimony,  or 
from  some  providential  cause,  and 
cases  of  like  character."  Coz  v.  Hill- 
rer.  65  Ga.  57,  59. 

65w  Harris  v.  Roan,  119  Oa.  879, 
46  SE  433;  Coz  v.  Hillyer,  66  Ga.  57. 

66.  Ky. — Hayden  v.  Com.,  10  B. 
Men.  125. 

He. — Bamett  v.  State,  86  Me.  198. 

Ud. — RawlinKs  v.  State,  1  Md.  127; 
Queen  ▼.  State,  S  Harr.  &  3.  282. 

Mass. — ^Thayer  v.  Com.,  12  Mete.  9; 
In  re  Cooke,  15  Pick.  284. 


Minn. — Bonfantl  v.  State,  2  Minn. 
128. 

[a]  Vke  muMB  aaalCBed  for  this 
is  that  the  imnllcationthat  the  right 
to  the  writ  has  been  taken  away  by  a 
statutory  provision  for  an  appeal, 
which  is  recognised  in  civil  cases  be- 
cause of  the  ease  and  promptness  of 
the  appeal  as  compared  with  the  writ 
of  error,  does  not  apply  in  criminal 
cases;  as  It  not  infrequently  happens 
tYioJL  accused  is  wholly  unable,  by  rea- 
son of  his  inability  to  procure  sure- 
tljBs,  to  prosecute  an  appeal.  Bamett 
v.  State,  86  Me.  198;  Thayer  v.  Com^ 
12  Mete.  (Mass.)  9;  In  re  Cooke,  15 
Pick.    (Mass.)    234. 

[b]  In  maaonzl,  in  an  early  case 
construing  the  statutes  then  prevail- 
ing, it  was  held  that,  where  a  motion 
to  quash  an  Indictment  is  sustained 
in  the  lower  court,  the  state  can  bring 
the  case  to  the  supreme  court  by  writ 
of  error  or  appeal,  the  only  difTerence 
being  that,  if  an  appeal  is  taken,  de- 
fendant may  be  held  in  custody  or 
required  to  give  ball;  and  If  a  writ  of 
error  is  resorted  to  he  must  be  dis- 
charged; and  if  the  case  is  reversed 
and  remanded  for  trial  he  may  be 
again  arrested  on  a  writ  issued  for 
that  purpose.  State  v.  Cunningham, 
51  Mo.  479. 

67.  Van  Oesner  v.  TJ.  S.,  153  Fed. 
46,  82  CCA  180. 

68.  Van  Gesner  v.  U.  S.,  153  Fed. 
46,  82  CCA  180. 

69.  Dickey  v.  State,  101  Ga.  572,  28 
SE  980;  Istvan  v.  Naar,  84  N.  J.  L. 
113,  85  A  1012.  But  compare  Har- 
narge  v.  State,  7  Ga.  A.  573.  67  SE 
694  (holding  that,  where  two  defend- 
ants are  jointly 'indicted  and  jointly 
tried,  and  their  joint  motion  for  a 
new  trial  Is  overruled,  a  joint  writ  of 
error  from  the  judgment  overruling 
the  motion  can  be  sued  out). 

[a]  BMWoa  for  role. — "Separate 
verdicts  were  rendered,  and  necessar- 
ily separate  judgments  pronounced 
thereon  in  order  that  the  findings  of 
the  Jury  might  be  carried  Into  effect. 
The  trial  under  each  accusation  was 
a  separate  and  distinct  prosecution; 
the  verdict  and  Judgment  rendered  In 
the  one  were  entirely  separated  and 
Independent  of  those  renderd  in  the 
other;  In  a  word,  although  between 
the  same  parties,  they  were  different 
cases:  and  while  in  a  certain  class 
of   civil   suits   the   law   authorises   a 


fore  the  same  jury.^*  However,  it  has  been  held 
that,  where  three  criminal  charges,  similar  in  char- 
acter, against  the  same  defendant,  bearing  the  same 
caption,  with  different  numbers  on  the  docket  of 
the  trial  court,  but  involving  the  same  questions  of 
law,  are  argued  together,  and  the  trial  judge  hands 
down  an  opinion  and  decree  bearing  the  caption 
common  to  the  three  cases,  with  the  docket  number 
of  each,  which  is  intended  and  accepted  as  quashing 
the  indictment  in  each  case,  and  the  motion  and 
order  of  appeal  bear  a  similar  caption  and  numbers, 
defendant  has  no  standing  to  dismiss  the  appeals, 
or  either  of  them,  on  the  ground  that  there  is  no 
appeal,  or  but  one,  since  he  does  not,  and  cannot 
well,  deny  the  application  to  each  of  the  cases  of 
the  opinion  and  decree  as  rendered  by  the  judge  and 
entered  upon  the  minutes  by  the  clerk;'*  and  in 
such  ease  there  is  no  greater  irregularity  in  deciding 
and  app>ealing  the  cases,  a  separate  transcript  being 
brought  up  in  each  case,  than  there  is  in  arguing 
them  together,  since  the  cases  no  more  lose  their 
respective  identities  for  the  one  purpose  than  for  the 
other.''* 

j;$  3277]  2.  Jwifldiction— a. '  In  GeneraL-  In 
this  country  appellate  courts  are  created  by,  and 
derive  their  powers  from,  the  constitution  and  stat- 
utes of  the  various  states,  and  they  have  such  juris- 
diction only"  as  is  thereby  conferred.'*  In  deter- 
mining to  what  court  an  appeal  should  be  taken,  it 

consolidation  thereof  (Civil  Code,  {i 
4846,  4943),  there  is  no  authority  of 
law  for  ezceptinir  In  the  same  mo- 
tion for  a  new  trial  to  the  rendition 
of  two  verdicts  upon  the  trial  of  two 
separate  criminal  cases.  On  the  con- 
trary, to  the  setting  aside  of  either  of 
such  verdicts,  separate  and  independ- 
ent motions  are  requisite."  Dickey 
V.  State,  101  Ga.  572,  673,  28  SE  980. 

70.  Durbln  v.  Com.,  45  Pa.  Super. 
156;  Com.  v.  Pllnik,  29  Pa.  Super. 
286;  Com.  v.  SchoUenberger,  17  Pa. 
Super.    218. 

[a]  Where .  Mvaral  Indlvldnato 
who  have  been  separately  convicted 
in  different  actions  before  a  Justice 
of  the  peace  for  a  violation  of  the 
Sunday  laws  take  a  joint  certiorari  to 
the  common  pleas,  and  the  latter 
court  affirms  the  conviction  In  such 
form  as  to  recognize  the  fact  that  in- 
dividual judgments  had  been  ren- 
dered in  each  case,  defendants  can- 
not maintain  a  joint  appeal  to  the 
superior  court;  and  If  such  an  appeal 
Is  taken  It  will  be  quashed.  Durbln 
v.  Com.,  45  Pa.  Super.  156. 

[b]  If  on*  ameal  ts  taken  fMm 
two  Judguuate  of  conviction  on  two 
Indictments  chtcrging  separate  and 
distinct  offenses,  and  no  election  is 
made  to  have  the  appeal  confined  to 
one  of  the  cases,  the  anpeal  will  be 
quashed.  Com.  v.  Pllnik.  29  Pa.  Su- 
per. 285;  Com.  v.  SchoUenberger,  17 
Pa.  Super.  218. 

71.  Istvan  v.  Naar,  84  N.  J.  L.  113, 
85  A  1012. 

72.  Dickey  v.  State,  101  Ga.  572, 
28  SE  980;  Com.  v.  SchoUenberger,  17 
Pa.   Super.   218.  v 

73.  State  v.  Boylston,  138  La.  21, 
69  S  860. 

74.  State  V.  Boylston,  138  La.  &1, 
69  S  860. 

78.  Williams  v.  State,  17  Ga.  A.. 
820,  88  SE  714;  State  v.  Pool,  138  La. 
228,  70  S  107;  Peo.  v.  ZerUIo,  200  N. 
Y.  443,  S3  NE  1108  [dlsm  app  125 
NTS  1137];  Peo.  v.  Johnston,  187  N. 
T.  319,  79  NE  1018  [dlsm  app  112 
App.  Dlv.  812.  99  NTS  411];  Peo.  V. 
Cullen,  151  N.  Y.  64,  45  NE  401.  12 
N.  Y.  Cr.  207;  Peo.  v.  Trezza,  128  N. 
Y.  529,  28  NE  533.  8  N.  T.  Cr.  291 
[aff  60  Hun  399.  ]!i  NY3  512];  Peo. 
v.  Palmer,  109  N.  Y.  413,  17  NE  213, 
4  AmSR  477,  5  N.  Y.  Cr.  101  [aft 
48  Hun  397,  6  NYS  341.  5  N.  Y.  Cr. 
101.    26    NYWklyDlg    87];    Peo.    v. 
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is  necessary  to  determine  whethjer  a  proceeding  is 
civil,  or  whether  it  is  of  a  criminal  or  quasi  criminal 
nature;"  but  when  the  nature  of  the  proceeding  has 
been  determined  or  is  undisputed,  the  rules  designat- 
ing from  what  courts  and  to  what  courts  appeals 


may  be  taken  must  be  determined  by  a  reference  to 
the  various  constitutional '^  and  statutory  pro- 
visions^' relating  to  review  of  criminal'  proceed- 
ings. Where  the  jurisdiction  of  the  appellate  court 
is  fixed  by  the  constitution,  the  legislature  cannot 


Dempaey.  31  Hun  (N.  Y.)  52C.  See 
also  State  v.  Kramer,  117  La.  944,  42 
8  43S  (holding  that  an  argument  that 
the  supreme  court  might  review  a 
crlnvinal  case,  under  its  power  of  con- 
trol and  general  supervision  over  in- 
ferior courts,  and  therefore  might  re- 
view such  conviction  by  appeal.  Is  not 
tenable). 

OrosB  rafereaoes: 
Jurisdiction  of  appellate  courts  gen- 
erally see  Courts  9t  445—575. 
Nature,  source,  and  extent  of  appel- 
late jurisdiction  In  civil  actions  see 
Appeal  and  Error  i  111. 
Necessity   of   complying   with   statu- 
tory   rules    regulating    appeals    to 
give  appellate  court  jurisdiction  see 
Infra  {   3356   et  seq. 
Necessity  of  showing  Jurisdiction  by 
transcript  see  infra   J   3406  et  seq. 
Want  of  Jurisdiction  ground  for  dis- 
missal see  infra  S  3509. 
76.     See  Appeal  and  Error  S  134. 
Tr.     See   constitutional   provisions; 
and  cases  infra  this  note. 

[a]  Za  Illinois  (1)  Const,  art  6  i 
26,  which  provides  that  all  appeals 
in  criminal  cases  in  Cook  county  shall 
be  taken  to  the  criminal  court,  was 
b<ld  to  mean  that  all  appeals  In 
criminal  cases  in  Cook  county  which 
may  be  given  by  law  shall  be  taken 
to  the  criminal  court,  and  not  to 
give  an  appeal  in  all  cases  in  such 
county  to  the  criminal  court,  and 
not  to  authorize  an  appeal  in  any 
criminal  case  from  the  municipal 
court  to  such  criminal  court.  Peo. 
V.  Jacobson,  247  111.  394.  93  NB  417. 
(2)  Const,  art  6  {  29,  providing  that 
the  jurisdiction  of  all  courts  of  the 
same  class  must  be  uniform,  being 
general,  is  controlled  by  t  20,  pro- 
viding that  appeals  In  criminal  and 
quasi  criminal  cases  in  Cook  county 
uiall  be  taken  to  the  criminal  court, 
and  does  not  confer  concurrent  ap- 
pellate jurisdiction  on  the  circuit 
and  criminal  courts,  of  appeals  in 
quasi  criminal  cases.  Bratsch  v. 
Peo.,  195  111.  165,  62  NB  895.  (3) 
"Section  26.  article  6,  of  the  Consti- 
tution, expressly  provides  that  all 
appeals  taken  in  Cook  county,  in 
quasi-criminal  cases,  shall  be  taken 
to  the  Criminal  Court  of  that  county, 
and  this  express  method  excludes  any 
other.  Appeals  can  only  be  taken 
when  and  as  provided  by  law."  Moel- 
ler  V.  Peo.,  92  111.  A.  152,  153;  Chi- 
cago, etc.,  R.  Co,  V.  Calumet,  50  111. 
A.   655    raff  151    111.   612,   40   NE  625]. 

[b]  la  Iowa  Const,  art  E  i  S,  de- 
fining the  Jurisdiction  of  the  district 
court,  does  not  confer  upon  that  court 
jurisdiction  over  an  appeal  by  the 
state  from  a  judgment  of  acquittal 
in  a  police  court.  State  v.  Ford,  161 
Iowa  323,  142  NW  984. 

[c]  m  Xonlslaaa  (1)  the  term 
"municipal  corporation,"  as  u^ed  in 
Const,  art  85,  eztendlAg  the  appellate 
jurisdiction  of  the  supreme  court,  in- 
cludes "parish."  State  v.  Hagen,  136 
La.  868,  67  S  935.  (2)  "The  provision 
of  the  Constitution  [art  85]  which 
extends  the  appellate  Jurisdiction  of 
this  court  to  'all  cases  in  which  the 
constitutionality  or  legality  ...  of 
any  One,  forfeiture  or  penalty,  im- 
posed by  a  municipal  corporation, 
shall  be  in  contestation,  whatever 
may  be  the  amount,'  applies  to  cases 
arising  under  parish,  or  police  jury, 
ordinances,  as  well  as  to  those  aris- 
ing under  the  ordinances  of  cities, 
towns,  and  villages."  State  v.. Hagen, 
136  La.  868,  67  §  935.  (3)  "The  Con- 
stitution of  1898  vests  appellate  Jur- 
isdiction in  the  Supreme  Court  where 
a  law  has  been  declared  unconstitu- 
tional, in  civil  and  in  criminal  cases." 
State   v.   Judge,   First   Dlst.   Ct..   113 


La.  654,  37  S  546;  State  v.  Dunn,  106 
La.  365,  29  S  934.  (4)  Under  Const, 
art  86  the  appellate  Jurisdiction  of 
the  supremo  court  is  limited  to  ques- 
tions of  law.  State  v.  Eppinett,  136 
La.   225.   66   S  798. 

[d]  la  lUssovrl  (1)  Const,  art  6 
Amendm.  (1890)  {i  1,  4,  confer  ex- 
'clusive  cognizance  of  all  criminal 
cases  pending  in  the  supreme  court 
upon  division  No.  2  thereof,  provided 
a  cause  herein  may  be  transferred  to 
the  court  in  bank,  when  a  judge  of  a 
division  dissents  from  the  opinion 
therein.  State  v.  Hamey,  168  Mo.  167, 
67  SW  620,  57  LRA  846.  (2)  The 
state  Is  entitled  to  the  same  benefit 
of  this  provision  as  any  other  party. 
State  V.  Hamey,  168  Mo.  167,  67  SW 
620,  57  LRA  846.  (3)  Under  Rev.  St. 
(1909)  9  6305  (originally  enacted 
prior  to  1875),  as  modified  by  Const. 
(1875)  art  6  i  12,  as  amended  (Const. 
Amendm.  [1884]  }  6),  an  appeal  from 
a  judgment  quashing  an  information 
for  a  misdemeanor  should  be  taken 
to  the  court  of  appeals,  and  not  to  the 
supreme  court.  State  v.  Meyer,  246 
Mo.  596,  162  SW  331. 

[e]  la  irortli  OaroUna,  under  the 
constitution,  'an  appeal  cannot  be 
takan  from  the  criminal  circuit 
courts  direct  to  the  supreme  court. 
State  V.  Hlnson,  123  N.  C.  755,  31  SE 
854:  State  v.  Hanna,  122  N.  C.  1076, 
29  SB  363. 

[f]  In  Ohio., — "Under  the  Consti- 
tution of  this  state  as  amended  Sep- 
tember 3,  1912,  this  court  [supreme 
court]  has  neither  original  nor  ap- 
pellate jurisdiction  In  cases  of  mis- 
demeanors unless  such  cases  involve 
questions  arising  under  the  Consti- 
tution of,  the  United  States  or  of  this 
state,  or  questions  of  public  or  great 
general  interest,  or  In  cases  the  rec- 
ords of  which  are  certified  to  this 
court  by  the  judges  of  the  court  of 
appeals  under  the  provisions  of  Sec- 
tion 6  of  Article  IV  of  the  Constitu- 
tion." State  V.  Mansfield,  89  Oh. 
20,   104  NE  1001, 

[g]  b  OUaboma  the  term  "appel- 
late" in  the  constitution,  prdvlding 
that  the  original  jurisdiction  of  the 
supreme  court  shall  extend  to  all 
criminal  cases  until  a  criminal  court 
of  appeals  with  exclusive  appellate 
jurisdiction  in  criminal  cases  shall  be 
established  by  law,  is  not  used  In  a 
restricted  sense,  but  In  its  broadest 
sense  as  embracing  the  power  and 
Jurisdiction  to  review  and  correct 
proceedings  of  Inferior  courts  In 
criminal  cases,  brought  before  it  for 
determination  In  the  manner  provided 
by  law.  State  v.  Cole,  4  Okl.  Cr. 
25,   45,   109   P  736,  744. 

[h]  m  Texas  (1)  the  constitution 
expressly  places  in  the  court  of  crim- 
inal appeals,  and  not  In  the  supreme 
c6urt,  the  final  juriadictlon  in  all 
criniinal  cases.  Ex  p.  Mode,  77  Tex. 
Cr.  432,  180  SW  708.  (2)  But  the 
court  of  criminal  appeals  has  appel- 
late Jurisdiction  only  in  criminal 
cases.  Russell  v.  State,  87  Tex.  Cr. 
603,  36  SW  1070. 

[11_  IB  Wsst  Tlsviaia  (1)  Const, 
art  VlII  {  3,  giving  the  supreme 
court  of  appeals  jurisdiction  In  cases 
of  certiorari,  and  not  the  clause  fix- 
ing the  court's  jurisdiction  by  the 
value  of  the  matter  in  controversy, 
determines  the  court's  jurisdiction, 
when  error  Is  brought  on  the  ground 
that  the  circuit  court  refused  defend- 
ant a  writ  of  certiorari  on  a  convic- 
tion by  a  town  council  for  maintain- 
ing a  nuisance.  Davis  v.  Davis,  40 
W.  Va.  464,  21  SE  906.  (2)  Under 
the  constitutional  [art  VIIT  i  3]  and 
statutory  [J  1  c  135]  provisions  to 
entitle  a  party  Indicted  for  felony  to 


a  writ  of  error  to  the  court  of  ap- 
peals, he  must  either  have  been  con- 
victed in  the  circuit  court  of  the  of- 
fense charged  in  the  indictment,  or 
he  must  have  been  convicted  thereof 
In  syme  tribunal  inferior  to  the  cir- 
cuit court,  and  the  conviction  must 
have  been  affirmed  by  the  circuit 
court.  State  v.  Daugherty,  39  W.  Va. 
470,  19  SE  872. 

78.  See  statutory  provisions;  and 
cases  Infra  this  note. 

[a]  Jnrladlotloa  of  amsUate  oovzt 
1b  criminal  cisssi  as  dstsmiiBad  liy 
conatruuUoB  of  •tatntory  provlaioaa 
see  McFadden  v.  U.  S.,  213  U.  S. 
288,  29  set  480,  63  L.  ed.  801;  Fields 
V.  U.  S.,  205  U.  S.  292,  27  SCt  643,  51 
L.  ed.  807;  Qood  Shot  v.  U.  S.,  179 
U.  S.  87,  21  SCt  33,  46  L.  ed.  101; 
Brown  v.  U.  S.,  171  U.  S.  631,  19  SCt 
56,  43  L.  ed.  312;  U.  S.  v.  Plumer,  27 
F.  Cas.  No.  16,056,  3  Cliff.  28:  fix  p. 
Williams,  1S2  Ala.  34,  62  S  63;  Mor- 
rison V.  State.  161  Ala.  118,  44  S  43; 
Frederick  v.  State,  (Ala.)  89  S  915; 
State  V.  Hewlett,  124  Ala.  471,  27  S 
18;    SklUlngton    V.    State,    5    Ala.    A. 

110,  59  S  312;  Burney  v.  State,  6  Ala. 
A.  316,  59  S  306;  Dill  v.  State,  5  Ala. 
A.  162,  59  S  807;  Terr.  v.  Moore,  9 
Aril.  122,  80  P  316;  Harding  v.  State, 
94  Ark.  66.  126  SW  90;  Darden  v. 
State,  80  Ark.  295,  97  SW  449;  Albers 
v.  Humboldt  County  Super.  Ct.,  30  Cai. 
A.  772,  169  P  468;  Peo.  v.  Ruef,  14  CSi>. 
A.  576,  114  P  48,  54;  Peo.  v.  Laplque, 
»  Cal.  A.  134,  98  P  256;  Reagan  v. 
District  of  Columbia,  41  App.  (D.  C.) 
409;  Pierce  v.  U.  S.,  87  App.  (D.  C.) 
582;  Chapman  v.  U.  S.,  8  App. 
(D.  C.)  S02  [app  dlsm  164  U. 
S.  436,  17  SCt  76.  41  L.  ed.  504]; 
Brooklns  v.  State,  68  Fla.  436.  67  S 
142;  Walden  v.  State,  60  Fla.  161,  39 
S  161;  State  v.  Wills,  49  Fla.  380,  38 
S  289;  WUburn  v.  State,  140  Oa.  138. 
78  SE  819;  Mattox  v.  SUte,  115  Oa. 
212,  41  SB  709-  Smith  v.  State,  114 
Ga.  918,  41  SE  68;  Klrkpatrlck  v. 
State,  114  Ga.  884,  40  SE  992;  Wei- 
borne  V.  State,  114  Ga.  793,  40  SE 
857;  McElhannon  v.  State,  112  Oa. 
221,  37  SE  402;  Macon  v.  Wood,  109 
Ga.  149,  34  SE  322;  Tooke  v.  State.  4 
Ga.  A.  496,  61  SE  917;  Von  der  Brelie 
V.  Von  der  Brelie,  275  111.  484,  114 
NE  181;  Peo.  v.  Jacobson,  248  111.  394, 
93  NE  417;  Bratsch  v.  Peo.,  195  111. 
165,   62    NE   895;    Moeller  v.    Peo.,   92 

111.  A.  152;  Rawlings  v.  Peo..  102  III. 
475;  Russell  v.  State,  161  Ind.  481.  68 
NE  1019;  Deane  v.  State,  169  Ind.  313, 
64  NE  916;  Bx  p.  Sweeney,  126  Ind. 
583,  27  NB  127;  Wachstetter  v.  State, 
42  Ind.  166;  State  v.  Phillips,  26  Ind. 
A.  579,  58  NE  727:  Brown  v.  U.  S.,  171 
U.  8.,  631,  19  SCt  56,  43  L.  ed.  312  (re- 
lating Indian  Territory);  State  v. 
Ford,  161  Iowa  323.  142  NW  984: 
Com.  V.  Yungblut,  159  Ky.  87,  166  SW 
80S:  Mclnteer  v.  Moss.  144  Ky.  667, 
139  SW  842;  Com.  v.  May.  8  Ky.  Op. 
673;  State  v.  King,  133  La.  668.  63  .S 
174;  State  v.  Jones,  128  La.  1097,  65  S 
687;  State  v.  Hamilton,  128  La.  91.  54 
S  482;  State  v.  Wlnfleld,  127  La.  755, 
53  8  980;  State  v.  Leonard,  124  La. 
1068,  50  S  864;  State  V.  GiUan,  124 
La.  1046,  50  8  846;  State  v.  Shoots. 
124  La.  1034,  60  S  842;  State  v.  Price. 
124  La.  917,  60  S  794,  134  AmSR  623, 
18  AnnCas  881;  State  v.  Welch,  119 
La.  362,  44  8  127;  State  v.  Dueffe- 
chaux,  118  La.  469,  43  S  50;  State  v. 
Mayer,  117  La.  946,  42  S  436;  State 
V.  Kramer,  117  La.  944,  42  8  435: 
State  V.  Hunter,  117  La.  294,  4]  S 
578;  Many  v.  Franklin,  115  La.  641, 
39  S  741;  State  v.  Judge,  First  DI.sl. 
Ct.,  113  La.  654,  37  S  546;  State  v 
Deffes,  44  La.  Ann.  581,  10  S  812- 
State  V.  Clesi,  44  La.  Ann.  85.  10  S 
409;   State   w  Heuchert,    42  La.   Ann. 


For  latsr  oasss,  dsrelopmsnta  and  tauLagtm  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  number. 
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add  to  nbr  take  fiom  such  jurisdiction;'*  but  in  the 
absence  of  conatitntional  limitations,  it  may  confer 
conenTFent  jurisdiction  of  the  same  subject  matter 
upon  another  court.*' 

Datarmination  of  jnriadicUon.  The  appellate 
couii  must  decide  the  question  of  its  own  jurisdic- 
tion on  appeal," '-  even  though  the  prosecuting  at- 
torney and  accused's  counsel  both  request  the  trans- 
fer of  the  case  to  another  appellate  eourt.*^ 

[t  3278]  b.  To  Issue  Certionri.  The  power  of 
various  courts  to  issue  a  certiorari  for  the  purpose 
of  review  depends  upon  whether  the  court  has  com- 
mon-law jurisdiction,  in  which  ease  the  right  to 
issue  the  writ  is  inherent;**  and  in  the  absence  of 
such  inherent  right,  the  jurisdiction  must  be  ex- 
pressly or  impliedly  conferred  by  constitutional  or 
statutory  provisions.**  In  those  jurisdictions  where 
the  power  to  issue  a  certiorari  is  conferred  by  con- 
stitutional or  statutory  provisions,  the  Tules  govern- 
ing the  issuance  of  the  writ,  to  and  from  what 
courts  it  will  issue,  must  be  determined  by  a  refer- 
ence to  tl\e  various  constitutional  and  statutory  pro- 
visions.**  Under  a  constitutional  provision  confer- 
ring on  an  appellate  court  the  power  to  issue  the 
writ  of  habeas  corpus  in  cases  where  the  court  had 
not  obtained  jurisdiction,  it  was  held  that,  when  the 
court  has  no  such  jurisdiction  by  reason  of  a  fail- 
ure to  give  notice  of  appeal,  it  has  no  power  to  re- 
view a  ease  under  the  common-law  writ  of  certio- 
rari.** 

In  federal  courts.    By  the  judiciary  act*^  the 


federal  courts  were  empowered  by  congress  "to  is- 
sue all  writs,  not  specifically  provided  by  statute, 
which  may  be  agreeable  to  the  usages  and  principles 
of  law, ' '  **  and  under  this  provision  it  has  been 
held  that  the  United  States  supreme  court  can  issue 
a  certiorari  in  all  proper  cases.**  However,  it  can- 
not be  used  independently  to  supply  the  place  of  a 
writ  of  error  for"  the  mere  correction  of  error  on 
review,**  except  under  circumstances  imperatively 
denutnding  a  departure  from  the  ordinary  remedy;*^ 
and  this  rule  has  not  been  changed  by  the  act  of 
March  2,  1907,**  providing  for  writs  of  error  on 
behalf  of  the  government  in  certain  instances  in 
criminal  cases,  which,  being  an  innovation  in  crimi- 
nal jurisdiction  in  certain  classes  of  prosecutions, 
cannot  be  ezt«ided  beyond  its  terms.^' 

{%  3279]  c.  General  BeQUisites  of  Appellate 
Jnri8diction^(l)  JoxiBdiction  in  Lower  Coort.  In 
the  absence  of  constitutional  or  statutory  provisions 
to  the  contrary,**  an  appellate  court  has  no  juris- 
diction to  review  a  proceeding  over  which  the  trial 
court  ^ad  no  jurisdiction,**  even  though  the  appel- 
late court  has  original  jurisdiction  of  the  subject 
matter  and  defendant  took  the  appieal,  appeared, 
and  submitted  to  trial.** 

Under  a  conatitntional  prorision  conferring  appel- 
late juriediction  on  the  supreme  court,  "in  all  crimi- 
nal cases  prosecuted  by  indictment  or  information 
in  a  Court  of  record  on  questions  of  law  alone," 
it  was  held  that  the  supreme  court  had  jurisdiction 
to  hear  and  determine  an  appeal  from  a  judgment 


270,  7  S  329;  SUte  v.  WllIlaniB,  7  Rob. 
(La.)  252;  Hyde  v.  Jenkins,  6  La.  427; 
State  V.  Ward.  95  Md.  IIS,  61  A  848; 
Peo.  V.  Tnrja.  151  Mich.  530,  122  NW 
177;  Peo.  v.  Mol.  137  Mich.  692,  100 
NW  913.  68  liRA.  871,  4  AnnCas  960; 
Loftln  V.  State,  19  Miss.  358;  Dawklna 
V.  State,  42  Miss.  631;  State  v.  Wood- 
son. 248  Mo.  705,  154  SW  705;  State 
V.  Carson,  231  Mo.  1,  132  SW  587; 
State  V.  Fleminr,  221  Mo.  451,  119  SW 
1113;  State  t.  HcMahlll,  214  Mo.  310, 
113  SW  1071;  State  v.  Blam,  185  Mo. 
618,  84  SW  873;  Tarklo  v.  Loyd.  179 
Mo.  600.  78  SW  797;  State  v.  Harney, 
168  Mo.  167,  87  SW  620.  57  LRA  846; 
State  v.  Thayer,  158  Mo.  36,  68  SW 
12;  SUte  V.  Clipper,  142  Mo.  474,  44 
SW  264;  State  v.  Greenspan,  137  Mo. 
149,  38  SW  582;  State  v.  Johnston,  154 
Mo.  A.  265.  134  SW  38;  State  v.  Loo- 
ney.  116  Mo.  A.  592,  96  SW  316; 
Kansas  City  v.  Zahner,  73  Mo.  A. 
196;  State  v.  Lehr,  16  Mo.  A.  491; 
Borretro  v.  Terr.,  8  N.  M.  446,  46  P 
349;  Peo.  v.  Ekerold,  211  N.  Y.  386, 
105  NE  670;  Peo.  v.  Johnston.  187  N. 
T.  319,  79  NB  1018  [dlsm  app  112 
App.  Dlv.  812,  99  NTS  411];  Peo.  v. 
CuUen.  151  N.  T.  54,  46  NB  401,  12 
N.T.  Cr.  207;  Peo.  v.  Kelly,  113  N.  T. 
687,  21  NB  122,  2  Silv.  A.  233.  7  N.  T. 
Cr.  43:  Peo.  v.  Clgnarale,  110  N.  T. 
23,  17  NB  186,  6  N.  T.  Cr.  82;  Peo.  v. 
Freschl,  173  App.  Dlv.  189,  159  NTS 
2%:  Peo.  V.  Jackson.  114  App.  Dlv. 
«97,  100  NTS  126.  20  N.  T.  Cr.  347; 
Peo.  V.  Nellson.  22  Hun  (N.  T.)  1;  Peo. 
V.  Santer,  96  Misc.  109.  160  NTS  1031 
(app  dlsm  176  App.  Div.  733.  163  NTS 
1089];  Peo.  v.  Freschl,  173  App.  Dlv. 
189,  159  NTS  23;  State  v.  Hlnson,  123 
N.  C.  765,  31  SE  864;  State  v.  Cox,  87 
Oh.  St.  313,  101  NB  135;  Koch  v. 
State,  78  Oh.  St.  131,  76  NE  868;  Bart- 
lett  ▼.  State,  22  Oh.  St.  205;  Cook  v. 
SUte.  37  Okl.  362,  132  P  341;  Buck  v. 
Dick,  27  Okl.  854,  113  P  920:  Meloy  v. 
Woodward.  7  Okl.  Cr.  16,  120  P  1119; 
Miller  v.  State,  3  Okl.  Cr.  457.  106 
P  810;  Byers  v.  Terr.,  24  Okl.  811.  105 
P  998;  McDanlels  v.  U.  S.,  2  Okl.  Cr. 
587.  183  P  737;  Johnson  v.  State,  1 
Okl.  Cr.  321.  97  P  1059,  18  AnnCas 
300:  In  re  Quay.  189  Fa.  517.  42  A 
199;  Com.  v.  Brannon,  2  Watts  (Pa.) 
123:  U.  S.  V.  JenK,  2  Philippine  179; 
v.  S.  V.  Sy-Tay,  1  Philippine  85;  Ex  p. 


Mode,  77  Tex.  Cr.  432,  180  SW  708; 
State  V.  Travis  County  Ct.,  76  Tex.  Cr. 
147.  174  SW  365;  Matula  v.  State,  72 
Tex.  Cr.  189.  161  SW  965;  Thomas  v. 
State,  71  Tex.  Cr.  484,  160  SW  380; 
Cramer  v.  State,  (Tex.  Cr.)  Ill  SW 
931;  Mabanay  v.  SUte,  (Tex.  Cr.)  60 
SW  766;  Holcomb  v  SUte.  (Tex.  Cr.) 
69  SW  892;  Monroe  v.  SUte,  42  Tex. 
Cr.  277,  59  SW  545;  Brady  v.  State. 
(Tex.  Cr.)  68  SW  1016;  Scott  v.  State. 
31  Tex.  Cr.  405,  20  SW  831;  Bautscb 
V.  SUte.  27  Tex.  A.  342,  11  SW  414; 
Powell  V.  State,  3  Tex.  A.  630;  Meyer 
V.  State,  S  Tex.  A.  219;  Com.  v.  Caton, 
4  Call  (8  Va.)  5;  Bedlnger  v.  Com.,  3 
Call.  (7  Va.)  461;  State  v.  McCreery 
Co.,  68  W.  Va.  ISO,  69  SE  472;  VJau 
v.  Regr.,  29  <3an.  S.  C.  90;  Beg.  v. 
BKan,  11  Man.  134;  Dufresne  v.  Rex, 
(Que.)  5  DomLR  501,  19  CanCrCas 
414;  Rex  v.  Gaines,  43  N.  S.  253;  Rex 
V.  Pilgar,  8  DomLR  830,  4  OntWN 
330,  23  OntWR  433;  Rex  v.  Henry,  20 
Ont.  L.  494.  15  OntWR  621;  Reg.  V. 
Cushlng.  26  Ont.  A.  248;  Reg.  v.  Lon- 
don, 15  Ont.  A.  414;  Rex  v.  Lynn,  4 
Sask.  L.  324. 

79.  Harding  v.  State,  94  Ark.  65, 
126  SW  90;  State  v.  Judge  First  Dlst. 
Ct.,  113  La.  664,  37  S  546;  SUte  v. 
Mansfield.    89    Oh.    20,    104    NB    1001. 

80.  Peo.  V.  Jacobson,  247  111.  394, 
93  NE  417. 

Bl.  State  V.  Sparks.  180  Mo.  A. 
495,  166  SW  642;  Hlnman  v.  State,  54 
Tex.  Cr.  434.  113  SW  280.  See  also 
Courts   [11   Cyc  801]. 

S3.  State  v.  Sparks,  180  Mo.  A. 
495.  166  BW  642. 

83.  See  Certiorari  i   19. 
B*vi«w  b7   o«rtloraxl  ta  oiladaal 

cwiM  rnMrallT  see  supra  {  3263. 

84.  Winn  v.  State,  10  Oh.  345.  And 
see  Certiorari  {   105. 

86.  See  constitutional  and  sUtu- 
tory  provisions:  and  McBlhannon  v. 
State,  112  Oa.  221.  37  SB  402;  State  v. 
Dunn.  105  La.  355,  29  S  934;  SUte  v. 
Judge.  Orleans  Parish  Cr.  Dlst.  Ct., 
49  La.  Ann.  2.31.  21   S  690. 

86.  Ex  p.  Martinez,  66  Tex.  O.  1. 
145  SW  959. 

87.  Act  Sept.  24,  1789  (1  St.  at  L. 
81  c  20  ;  14). 

88.  Whitney  v.  Dick.  202  U.  S.  1»2. 
139.  38  set  584,  50  L.  ed.  963. 

89.  Whitney  v.  Dick,  202  U.  8.  132, 


26  set  584,  60  li.  ed.  928.  See  C!ar- 
tlorari  f  87;  Courts  [11  Cyc  921  et 
seq]. 

90.  U.  8.  V.  Dickson,  213  XT.  S.  92, 
29  set  486.  63  L.  ed.  711;  Whitney  T. 
Dick,  202  tJ.  B.  182,  26  SCt  684,  60  L. 
ed.  963;  Bx  p.  Gordon,  1  Black  (U,  8.) 
603,  17  Lj  ed.  134. 

91.  Whitney  v.  Dick,  202  U.  8. 
132.  26  SCt  684,  60  L.  ed.  963. 

99.     34  St.  at  L.  1246  c  2664. 

93.  U.  S.  V.  Dickinson,  213  U.  S. 
92,  29  SCt  485,  63  L.  ed.  711. 

94.  See  infra  text  and  note  97. 
98.     U.  S. — U.  S.  V.  Pile.  130  U.  S. 

280,  9  SCt  523,  32  L.  ed.  904;  Rider 
V.  U.  S.,  149  Fed.  164.  79  CCA  112. 

Ala. — Martin  v.  State,  166  Ala.  89, 
47  S  104.  See  Russau  v.  SUte,  (A.) 
72  S  596  (holding  that  a  circuit  court 
conviction  of  petit  larceny,  not  based 
on  indictment  or  appeal  from  the 
lover  court,  will  support  an  appeal, 
since  the  offense  is  one  for  which 
that  court  has  original  jurisdiction). 

Ariz. — Brookner  Co.  v.  State,  14 
Ariz.  546,  132  P  1136. 

Cal. — Albers  v.  Humboldt  County 
Sujper.  Ct.,  30  Cal.  A.  772,  169  P  453. 

Conn. — State  v.  Maine,  27  Ctenn.  281. 

Iowa. — SUte  v  Ford,  161  Iowa  323, 
142  NW  984. 

Ky. — Archer  v.  Lawson,  170  Ky. 
871,   185  SW  1123. 

Miss. — Jones  v.  State,  47  S  897. 

N.  C. — State  v.  Wiseman,  131  N.  C. 
795.   42    SB    326. 

Pa.— Com.  V.  Blair,  17  Pa.  Dlst 
656. 

Tex. — Stubbs  V.  State.  39  Tex.  664; 
Bx  p.  Hinson,  46  Tex.  Cr.  587,  81  SW 
987;  Necker  v.  State,  4  Tex.  A.  234: 
Biningsly  V.  State,  3  Tex.  A.  686. 

Wis. — Stoltman  v.  Lake,  124  Wis. 
462,  102  NW  920;  Klaise  v.  SUte,  27 
Wis.  462. 

BIglit  to  osrttontil  wlisr*  w«at  or 
•zcess  of  InTlsOlcUoii  la  lower  oonrt 
see  supra  J  3267. 

96.  Rider  v.  U.  S.,  149  Fed.  164,  79 
CCK  112. 

[a]  xilnBtzstlOil. — A  United  States 
district  court,  although  having  origi- 
nal Jurisdiction  of  a  criminal  offense 
and  also  Jurisdiction  on  appeal  from 
the  Judgment  of  a  commissioner,  can- 
not render  a  valid  Judgment  of  con- 
viction on  an  appeal  where  the  com- 
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of  conviction  in  which  the  lower  court  had  no  juris- 
diction.*^ ' 

[{  3280]  (2)  Existence  of  Actual  Controversy. 
The  existence  of  an  actual  controversy,  being  an 
indispensable  requisite  to  appellate  jurisdiction,'* 
an  appeal  in  a  criminal  case  based  on  no  real  con- 
troversy,*' or  in  a  case  where  any  judgment  rendered 
would  be  futile,*  will  not  be  considered  by  an  appel- 
late tribunal.  Likewise,  where  the  judgment  of  the 
appellate  court  would  be  null  for  want  of  juris- 
diction, it  has  no  authority  to  render  an  advisory 
opinion." 

Abstract  or  moot  questions.  It  is  not  within  the 
province  of  appellate  courts  to  decide  abstract  or 
moot  questions.^  Likewise  an  appeal  will  not  be  en- 
tertained to  determine  a  question  of  costs  where  all 
other  questions  are  moot.* 

[$  3281]  (3)  Oonaont  of  Parties.  In  criminal 
as  in  civil  cases,°  no  mere  agreement  of  the  parties 
or  waiver  of  abjection  can  confer  jurisdiction  on  an 
appellate  court  which  has  no  jurisdiction  of  the 


subject  matter."  But  where  an  appellate  'court  haa 
jurisdiction  to  hear  a  case,  when  removed  to  it  by 
certiorari,  a  removal  by  consent  is  held  sufficient  to 
confer  jurisdiction.' 

[$  3282]  (4)  Oharscter  of  Offense  or  Punish- 
ment.  Under  the  constitution  and  statutes  of  many 
states,  appellate  jurisdiction  is  dependtot  upon  the 
character  or  grade  of  the  offense.*  In  some,  the 
highest  appellate  court  will  entertain  appeals  in 
cases  of  felony  only;'  while  in  others,  although  an 
appeal  in  a  case  of  misdemeanor  may  be  taken  to  the 
highest  appellate  court,  it  must  first  be  taken  to  an 
intermediate  tribunal.*"  According  to  statutes  in 
some  jurisdictions,  an  intermediate  appellate  court 
has  jurisdiction  of  appeals  in  misdemeanor  cases,**- 
although  in  other  jurisdictions  an  appeal  in  a  mis- 
demeanor case  may  be  taken  to  the  court  of  last 
resort  when  a  constitutional  question  is  involved.** 
Under  a  statute  conferring  jurisdiction  of  appeals 
in  misdemeanors  and  felonies  in  different  courts,  it 
was  held  that  the  grade  of  the  offense  of  which  ac- 


mlssloner  before  whom  the  case  was 
tried  below  on  a  complaint  Hied  by  a 
private  Individual  was  without  lurls- 
dlctlon  of  the  subject  matter  of  the 
offense,  even  thougrh  defendant  took 
the  appeal  and  appeared  and  submit- 
ted to  trial.  'Rider  v.  U.  S.,  149  Fed. 
164,  79  CCA  112. 
n.     Peo.  V.  Pingree,  «1  Cal.  141. 

98.  See  Appeal  and  Error  J  112. 

99.  Peo.  V.  Wallace,  91  Cal.  535, 
27  P  767;  State  v.  Glpson,  85  Nebr. 
285,  123  NW  312;  State  y.  Baron,  64 
N.  H.  612,  5  A  718. 

[a]  A  real  oontrovaray  do«s  not 
•zist:  (1)  Where  the  application  for 
review  was  for  the  mere  purpose  of 
testing    the     legality    of    the     grand 

iury.  Peo.  v.  Wallace,  91  Cal.  535,  27 
'  767.  (2)  Where  no  complaint  was 
filed  against  defendant  before  any  ex- 
amining magistrate,  and  no  Inforiha- 
tton  was  filed  against  him  by  the 
prosecuting  attorney  uhder  Comp.  St. 
(1907)  J  8384,  but  an  alleged  infor- 
mation was  filed  by  a  private  person, 
and  defendant  voluntarily  appeared 
and  entered  a  demurrer  thereto, 
Which  was  sustained,  and  the  pro- 
ceedings were  dismissed,  whereupon 
a  stipulation  was  made  that  a  tran- 
script should  be  filed  In  the  supreme 
court  and  the  cause  advanced  and 
heard.  State  y.  Glpson,  85  Nebr.  286, 
123  NW   312. 

1.  Ark. — State  v.  Jones,  22  Ark. 
331. 

La. — State  v.  Terrebonne,  46  La. 
Ann.  25,  12  S  315;  Stnte  v.  Segura,  39 
La.  Ann.  683.  2  S  552. 

Miss. — State  v.  Jones,  107  Miss. 
462,  65  S  511;  State  v.  Hatcher,  66  S 
611. 

Nev. — State  v.  Pray,  30  Nev.  206, 
94  P  218. 

Okl.— Tota  V.  State,  10  Okl.  Cr.  26, 
133  P  267. 

Wash. — State  v.  Furth,  82  Wash. 
665,  144  P  907. 

AliatamMit  by  dMtb  of  dcfaBdant 
see  Infra  (  3361. 

2.  State  v.  Authement,  139  La. 
1070,  72  S  739. 

3.  U.  S. — Lewis  V.  U.  S..  216  U.  S. 
611,  30  set  438,  54  L.  ed.  637;  Ex  p. 
Fox.  236  Fed.  861,  150  CCA  123. 

Ark. — State   v.   Jones.   22   Ark.    331. 

Colo. — Peo.  V.  Athletic  Club,  164  P 
1158. 

Ind. — ^Blackwell  v.  State,  113  NB 
723. 

Iowa. — State  v.  Smithart,  128  Iowa 
631,  i;)5  NW  128. 

Miss. — State  v.  Jones,  107  Miss. 
462.  65  S   511. 

N.  Y. — Matter  of  Brooks,  119  App. 
niv.  780,  104  NTS  670. 

S.  C. — State  V.  Henderson,  73  S.  C. 
201.  53  RE  170. 

Sask. — Rex  v.  Lynn,  4  Sask.  L.  324. 

fa]     Rnl*  appU«d.^(l)  Where  the 


term  of  Imprisonment  of  a  prisoner 
sentenced  for  four  months  has  ex- 
pired before  the  hearing  on  appeal 
from  an  order  denying  an  application 
for  an  investigation  of  his  mental 
condition,  only  abstract  questions  are 
presented  for  determination,  and  the 
appeal  will  be  dismissed.  Matter  of 
Brooks,  119  App.  Div.  780,  104  NTS 
670.  (2)  The  federal  stipreme  court 
has  no  lurisdictiori  to  review  an  order 
of  a  federal  district  court,  permitting 
the  entry  of  a  nolle  prosequi  to  an 
indictment  for  violating  Rev.  St.  ( 
5480,  punishing  the  sending  of  letters 
through  the  mails  with  Intent  to  de- 
fraud, where  no  new  Indictment  has 
been  returned  within  three  years 
from  the  date  of  the  commission  of 
the  alleged  offense,  or  if  returned  is 
not  still  pending,  since  under  the  cir- 
cumstances the  case  has  become 
merely  a  moot  one.-  I^ewis  v.  U.  S., 
216  U.  S.  611,  80  set  438,  54  L.  ed. 
637.  (3)  Before  an  ordinance  can  be 
assailed  as  unconstitutional,  the  rec- 
ord on  appeal  must  show  a  violation, 
and  a  mere  concession  to  that  effect 
when  not  true  raises  only  a  moot 
question  which  the  courts  will  not 
decide.  State  v.  Smithart,  128  Iowa 
631,  105  NW  128.  (4)  An  appeal  by 
the  state  from  an  order  quashing  a 
panel  of  petit  jurors  presents  merely 
an  abstract  question,  where  defend- 
ants cannot  now  be  tried  by  such  ar- 
ray, and  will  be  dismissed.  State  v. 
Henderson,  73  S.  C.  201,  53  SE  170. 
(5)  Whera  defendant  accepts  a  pa- 
role after  having  taken  an  appeal  the 
appeal  will  be  dismissed.  Bogue  v. 
State,  (Ind.)  113  NE  753. 

4.  Bogue  V.  State,  (Ind.)  113  NG 
753;  Blackwell  v.  State,  (Ind.)  113 
NB  723;  Gibson  v.  State,  178  Ind.  816, 
99  NB  424:  State  v.  Boyd,  172  Ind. 
196,  87  NB  140;  Manlove  v.  State,  163 
Ind.  80,  63  NE  385;  State  v.  Purth,  82 
Wash.  665,  144  P  907. 

5.  See  Appeal  and  Error  S  125. 

6.  111.— Peo.  v.  Royal.  2  111.  657. 
Iowa. — State  v.  Ford,  161  Iowa  828, 

142  NW  984.  , 

Ky. — Com.  v.  Starrett,  176  Ky.  89, 
193-  SW  1044;  Putnam  v.  Com.,  109 
SW  903,  33  KyL  266. 

Md.T-Lamb  v.  State,  66  Md.  285,  7 
A  399. 

Mo. — State  v.  Meyer,  246  Mo.  696, 
152  SW  331;  State  v.  Nixon,  282  Mo. 
496,  134  SW  538;  State  v.  Sparks,  180 
Mo.  A.  495,  166  SW  642. 

Okl. — Dobbs  v.  State,  6  Okl.  O.  475, 
114  P  358.  115  P  370. 

Tex.— Ex  p.  Jones,  34  Tex.  Cr.  844, 
30  SW  806. 

N.  S.— Rex  V.  Gaines,  43  N.  S.  263. 

7.  State  V.  Jacobs,  44  N.  C.  218. 

8.  See  constitutional  and  statutory 
provisions;  and: 

U.  S.— Rakes  v.  U.  S.,  212  U.  S.  66 


29  set  244,   63  L.   ed.    401'. 

Fla. — Brooklns  v.  State,  68  Fla.  436, 
67   S  142. 

Ind.— Russell  v.  State,  161  Ind.  481, 
<8  NE  1019;  State  v.  Sopher,  167 
Ind.  360,  61  NB  786. 

La. — State  v.  Jones,  128  La.  1097, 
55  S  687.  ■ 

Mo.— State  V.  Zlnn,  141  Mo.  329.  42 
SW  938 

9.  Ark.— Du  Val  v.  Hot  Springs,  34 
Ark.  560. 

Cal. — Peo.   v.   Jordan,   66   Cal.   844, 

4  P  683;  Peo.  v.  Melggs  Wharf  Co.. 
66  C^l.  99,  3  P  491;  Peo.  v.  Aubrey, 
53  Cal.  427:  Peo.  v.'Apgar,  35  Cal.  389; 
Peo.  v.  Johnson,  30  Cal.  98;  Peo.  v. 
Burney,  29  Cal.  459;  Peo.  v.  Cornell, 
16  Cal.  187;  Peo.  v.  Vick.  7  Cal.  165; 
Peo.  v.-  Shear,  7  Cal.  189;  Peo.  y.  Ap- 
plegate,   5  Cal.   295. 

Fla.— Walden  v.  State,  50  Fla.  161. 
39  S  161;  Sutton  y.  State,  13  Fla.  670. 

Mo. — State  v.  Teague,  263  Mo.  336, 
172  SW  593  [transf  to  court  of  ap- 
peals, 190  Mo.  A.  280,  176  SW  2601; 
State  V.  Woodson,  248  Mo.  705,  154 
SW  705;  State  v.  Fleming,  221  Mo. 
461.  119  SW  1118;  State  v.  McMahlll. 
214  Mo.  310,  113  gW  1071;  State  v. 
Nicholson.  116  Mo.  522,  22  SW  804; 
State  V.  Ramsey,  110  Mo.  212,  19  SW 
711;  State  v.  Sparks,  180  Mo.  A.  495, 
166  SW  642;  State  v.  McGovern, 
159  Mo.  A.  134,  139  SW  231;  State  v. 
Herrick,  168  Mo.  A.  487,  139  SW 
258. 

Nev. — State  v.  Qulnn,  16  Nev.  89; 
State  v.  McCormlck,  14  Nev.  347. 

Porto  Rico. — ^Peo.  v.  Moura,  5  Por- 
to Rico  20;  Peo.  v.  Viruet,  4  Porto 
Rico  96;  Peo.  y.  Cumplano,  4  Porto 
Rico  89;  Peo.  y.  PadrO,  4  Porto  Rico 
72;  Peo.  y.  Padr<i,  4  Porto  Rico  38; 
Peo.  V.  Garcia,  3  Porto  Rico  285;  Peo. 
v.  Castro,  3  Porto  Rico  276;  Peo.  v. 
Rivera,  3  Porto  Rico  269;  Peo.  v. 
Igleslas,    3    Porto   Rico   264. 

What  conatltatM  a  fclonr  see  su- 
pra i  6. 

10.  Baits  v.  Peo..  123  III.  428,  1« 
NE  483;  Weiss  v.  Peo.,  104  111.  90; 
Ingraham  v.  Peo..  94  111.  428. 

11.  State  v.  Oldenhage,  185  "Mo. 
618,  84  SW  873;  State  v.*^Krouse,  171 
Mo.  A.  424.  156  SW  727;  State  v. 
Amos.  165  Mo.  A.  213,  145  SW  864; 
State  V.  Johnston,  154  Mo.  A.  266, 
134  SW  38;  State  v.  Wilson,  140  Mo. 
A.   726.   126   SW  996. 

[a]  In  noilda,  under  Const,  art 
V  J  6,  the  circuit  court,  not  the  su- 
preme court,  has  appellate  Jurisdic- 
tion over  convictions  of  misdemean- 
ors In  the  criminal  courts  of  record. 
Brooklns  v.  State,  68  Fla.  436,  67  S 
142. 

12.  State  v.  Jones,  128  L.1.  1097.  65 

5  687;  State  v.  Gamma.  215  Mo.  108. 
114  SW  619;  State  v.  Mansfield.  89 
Oh.  St    20.  104  NE  1001. 


For  later  oaMsi  d*T*lopnMntB  and  obanfCB  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3282-3283] 


CRIMINAL  LAW 


[17  C.  J.]     25 


eused  is  convicted  and  not  the  punishment  assessed 
detenuines  the  appellate  jurisdiction.'* 

Depending  npon  character  of  pimliluneiit.  Under 
some  constitutional  and'  statutory  provisions  the 
right  to  an  appeal,  or  the  court  to  which  the  appeal 
may  be  taken,  depends  upon  the  amount  of  the  fine 
or  the  character  of  the  punishment  imposed  upon  de- 
fendant." A  constitutional  provision  conferring 
jurisdiction  upon  the  court  of  last  report  in  criminal 
tases  when  a  "judgment  of  death  has  been  rendered" 
does  not,  prior  to  any  judgment,  give  stich  court 
jurisdiction  to  hear  an  appeal  from  an  order  setting 
aside  an  information  charging  defendant  with  mur- 
der.'* When  the  appellate  jurisdiction  deptends 
upon  the  amount  of  the  fine,  a  judgment  imposing  a 
fine  less  than  the -jurisdictional  amount,  but  also  in- 
cluding an  order  to  move  certain  property  which 
will  cost  much  mere  than  the  jurisdictional  amount, 
confers  jurisdiction  on  the  appellate  court.'* 

[$  3283]  S.  Law  by  Which  Appeals  and  Other 
Proceedings  for  Review  Are  Oovemed.  As  a  gen- 
eral role  the  right  to  an  appeal  or  other  review  in 
an  ^pdlate  court  is  governed  by  the  provisions  of 


the  law  applicable  thereto  in  force  at  the  time  when 
the  judgment  is  rendered.'^  Frequently  the  statutes 
changing  or  affecting  appeals  in  criminal  oases  pro- 
vide that  pending  proceedings  shall  not  be  affected 
thereby,  but  shall  proceed  as  if  th^  statute  had  not 
been  passed.'*  However,  since  the  suing  out  of  a 
certiorari  is  the  commencement  of  a  new  action  or 
proceeding,'*  it  is  not  within  the  saving  clause  of  a 
statute  which  provides  that  all  criminal  actions  and 
proceedings  in  criminal  eases  commenced  before  the 
statute  went  into  effect  should  be  conducted  in  the 
same  manner  as  if  the  statute  had  not  been  passed.*" 
Statutes  which  merely  regulate  the  matter  of  appel- 
late procedure,  and  in  no  wise  invade  a  substantive 
right  are  given  effect  immediately  after  becoming 
operative,  irrespective  of  the  date  of  trial.*'  An 
amendment  to  a  statute  passed  during  the  currency 
of  a  prosecution  under,  the  original  act  providing 
that  no  appeal  shall  lie  was  held  to  be  a  statute  re- 
lating to  procedure  and  therefore  applicable  to  the 
pending  prosecution.^*  A  statute  which  provides 
that  the  trial  and  all  proceedings  on  any  informa- 
tion filed  in  a  court  of  record  shall  be  governed  by 


13.  SUte  V.  WoodBOn.  248  Mo.  705, 
154  SW  705;  State  v.  Qreenspan,  137 
Mo.  149.  38  SW  582;  State  v.  Sparks, 
180  Ho.  A.  496,  166  SW  642;  State  v. 
AmOB,  165  Mo.  A.  213,  146  SW  864: 
State  V.  Herrick,  158  Mo.  A.  487,  139 
SW  268;  State  v.  McGoTern,  169  Mo. 
A  184.  139  SW  231;  State  v.  Wilson, 
140  Mo.  A.  726.  126  SW  996. 

J  a]  Bal*  applied. — (l)  Where  an 
ictment  for  a  felony  includes  a 
misdemeanor,  the  grade  t>f  the  of- 
fense of  which  accused  Is  convicted 
determines  whether  an  appeal  is 
within  the  jurisdiction  of  the  court 
of  appeals  having  Jurisdiction  in  mls- 
demeanoT  cases,  or  within  the  Juris- 
diction of  the  supreme  court  having 
Jurisdiction  in  felony  cases.  State 
V.  Sparks,  180  Mo.  A.  495,  166  SW  642. 
(2)  The  court  of  appeals  has  Jurisdic- 
tion of  the  appeal,  where  the  ^onvic- 
tion  is  of  a  misdemeanor,  although 
under  an  Indictment  for  a  felony. 
State  V.  Amos,  165  Mo.  A.  213,  146 
SW  864.  (3)  The  supreme  court  has 
no  Jurisdiction  in  a  case  where  the 
Indictment  charged  a  felony  by  re- 
ceiving stolen  goods  of  greater  value 
than  thirty  dollars,  but  the  Jury 
found  the  value  to  be  leas  than  thirty 
dollars.  State  v.  Woodson,  248  Mo. 
705.  154  SW  705.  (4)  The  court  of 
appeals  has  criminal  Jurisdiction  of 
misdemeanors  only,  and  the  fact  that 
punishment  for  aesault  with  intent  to 
kill,  which  is  a  felony,  has  been  as- 
sessed at  a  fine,  does  not  give  the 
court  Jurisdiction  thereof.  State  v. 
Wilson,  140  Ho.  A.  726.  126  SW  996. 
mu*  «oa«tftDt«s  a  felony  see  su- 
pra i  «. 

mat  oaaatttvUp  a  mladMiiMmor 
see  supra  S  7. 

1^  See  constltutlQnal  and  statu- 
tory provisions;  and: 

Cal.— Peo.  V.  White,  161  Cal.  810, 
119  P  79. 

Iowa.— State  ▼.  Knapf,  61  Iowa  522, 
1(  NW  690. 

Ky. — ^Adama  Ehcpress  Co.  ▼.  Com., 
175  Ky.  825,  196  SW  109;  Rowe  v. 
Com.,  153  Ky.  388,  155  SW  753;  King 
V.  Com..  163  Ky.  404,  165  SW  749; 
Kelper  v.  Louisville.  161  Ky.  691,  152 
SW  761;  Holoomb  v.  Com.,  149  Ky. 
442,  149  SW  889;  Com.  v.  Alnsworth, 
147  Ky.  771.  146  SW  750;  Dowell  v. 
Com,  144  Ky.  600,  139  SW  775; 
Leltchfleld  Mercantile  Co.  v.  Com.,  143 
Ky.  162,  136  SW  639:  Conley  v.  Com., 
141  Ky.  730,  133  SW  792;  Com.  v. 
Halt.  141  Ky.  469,  132  SW  1028;  Noe 
».  Com..  134  Ky.  618,  12t  SW  421; 
Bailey  v.  Com.,  92  SW  545,  29  KyL 
105;  Bottom  v.  Com.,  61  SW  700.  22 
XyL  1798;  Johnson  v.  Com..  90  Ky. 
53.  13  SW  520.  12  KyL  20;  Tankersly 
V.  Com.,  9  SW  702.  10  KyL  367;  Ball 
T.  Com.,  9  SW  804,  10  KyL  422;  Cheek 


v.  Coin.,  87  Ky.  42,  7  SW  403,  9  I&L 
880;  Anderson  v.  Com.,  14  Bush  171; 
Baer  v.  Com..  10  Bush.  8;  Holden  v. 
Com.,  2  Bush  36;  Com.  v:  Johnson,  8 
KyL  788;  Com.  v.  Mays,  8  KyL  437; 
Norris  v.  Com.,  7  KyL  516;  Com.  v. 
Presnell,  7  Kyi  286;  Com.  v.  Jones,  7 
KyL  216;  Mlcbeal  v.  Com.,  4  KyL 
622. 

La. — Shreveport  v.  NeJIn,  140  La. 
785,  73  S  996;  State  v.  Moore,  140  La. 
722,  73  S  842;  State  v.  Trapp,  140  La. 
425,  73  S  255:  State  v.  Authement,  139 
La.  1070,  72  S  739;  State  v.  Abraham, 
139  La.  466.  71  S  769;  State  v. 
Mitchell,  137  La.  1098,  69  S  861;  State 
V.  Oullo,  136  La.  274.  65  S  240;  State 
V.  Fulco,  136  La.  289,  273,  65  S  239, 
240;  State  v.  Rigraaiden,  136  La.  237, 
65  S  229;  State  v.  King.  133  La.  668, 
63  S  174;  State  v.  Phelps,  132  La.  399, 
61  S  416;  State  v.  Thomas,  132  La. 
377,  61  S  408;  De  RIdder  v.  Charlan, 
132  La.  317,  61  S  387:  Stato  v.  Jones, 
128  La.  1097,  65  S  687;  SUte  v.  Ham- 
ilton, 128  La.  91,  54  S  482;  State  v. 
Richart.  126  La.  672,  52  S  985;  State 
V.  Anderson.  125  La.  779,  61  8  846; 
State  v.  Leonard.  124  La.  1068,  60  S 
854;  State  v.  Oillar.  124  La.  1046, 
50  S  846;  State  v.  Shoots.  124  La. 
1034,  SO  S  842;  State  v.  Price,  124  La. 
917,  50  S  794,  134  AraSR  623,  18  Ann 
Cas  881;  State  v.  Davis,  121  La.  623, 
46  S  673;  State  v.  Babington.  119  La. 
446,  44  S  259;  State  v.  Welch,  119 
La.  382,  44  S  127;  State  v.  Duefte- 
chaux,  118  La.  469.  43  S  50;  State  v. 
Smith.  118  La.  248,  42  S  791;  State 
V.  Mayer,  117  La.  945,  42  S  435;  State 
v.  Peralta,  115  La.  530.  39  S  660; 
State  V.  Hunter,  114  La.  939,  38  S 
686;  State  v.  Co-t,  114  La.  667,  38  S 
456;  State  v.  Judge  First  Dist.  Ct., 
113  La.  654,  37  S  646;  State  v.  Nor- 
mand,  110  La.  361,  34  S  476;  State 
V.  Kalone,  110  La.  360,  34  S  47S;  State 
V.  Pttre,  106  La.  606,  31  S  133;  State 
V.  Dunn,  105  La.  356,  29  S  934;  State 
V.  Read,  52  La.  Ann.  271.  26  S  82<; 
State  V.  Hand,  50  La.  Ann.  1076,  23 
S  871;  State  v.  O'Rourke,  49  La.  Ann. 
1667,  22  S  818;  State  v.  Case,  47  La. 
Ann.  1621,  18  S  623;  State  v.  Blan- 
chard,  45  La.  Ann.  939,  12  S  933; 
State  v.  Smith,  39  La.  Ann.  231,  1  S 
452;  State  v.  Chapman,  38  La.  Ann. 
348;  State  v.  WlkofT,  28  La.  Ann.  654; 
State  v.  Banks,  28  La.  Ann.  92;  State 
V.  Gary,  22  La.  Ann.  460;  State  v. 
Redding,  21  La.  Ann.  188;  State  v. 
Benit,  16  La.  Ann.  406;  State  v.  Parish 
Prison,  16  La.  Ann.  347;  State  v.  Lo 
Blond.  12  La.  Ann.  363;  State  v.  Fea- 
therston,  7  La.  Ann.  109;  State  v. 
Monasterio,  4  La.  Ann.  380. 

N.  H. — McQuade  v.  Manchester,  70 
N.  H.  676.   49  A  94. 

Or. — State  v.  Sheppard,  16  Or.  698, 
16  P  488. 


Tex. — Foard  v.  State.  (Cr.)  186  SW 
670;  Orlgsby  v.  State.  (Cr.)  183  SW 
143;  Smith  v.  State,  (Cr.)  182  SW 
310;  Allen  v.  State,  74  Tex.  Cr.  26, 
167  SW  842;  Holman  v.  State,  73  Tex. 
Cr.  676,  166  SW  606;  Matula  v.  State, 
72  Tex.  Cr.  189,  161  SW  965;  Campbell 
V.  State,  71  Tex.  Cr.  300.  158  SW  303; 
Swann  v.  State,  71  Tex.  Cr.  210,  169 
SW  846;  Corbett  v.  State,  70  Tex. 
C».  73,  166  SW  206;  Lockettjv.  State, 
67  Tex.  Cr.  33,  148  SW  805;  Haak  v. 
State,  60  Tex.  Cr.  367,  132  SW  357; 
May  v:  State,  69  Tex.  Cr.  141.  127  SW 
832;  Cassens  v.  State,  66  Tex.  Cr.  18, 

118  SW  546;  Creamer  v.  State,  (Cr.) 
Ill  SW  931;  Simmons  v.  State,  (Cr.) 
98  SW  247;  Appling  v.  State,  (Cr.) 
95  SW  531;  Rltx  v.  State,  49  Tex.  Cr. 
612,  95  SW  518;  Thomas  v.  State, 
(Cr.)  87  SW  353;  Kruegel  v.  State, 
(Cr.)  84  SW  1064;  Freedman  v.  State, 
45  Tex.  Cr.  507,  79  SW  545;Par8on8 
V.  State,  (Cr.)  78  SW  1073;  Wilson  v. 
State,  (Cr.)  78  SW  235;  Conner  v. 
State,  (Cr.)  73  SW  15;  Mahanay  v. 
State,  (Cr.)  60  SW  756;  Holcopib  v. 
State.  (Cr.)  69  SW  892;  Monroe  v. 
State,  42  Tex.  Cr.  277,  59  SW  645; 
Brady  v.  State.  (Cr.)  58  SW  1016; 
Samuels  v.  State,  (Cr.)  50  SW  716; 
Cornelius  v.  Da'.las,  37  Tex.  Cr.  309, 
39  SW  679;  Goldman  v.  State,  35  Tex.' 
Cr.  436.  34  SW  122;  Moore  v.  State, 
(Cr.)  33  SW  1082;  Tlson  v.  State, 
35  Tex.  Cr.  360,  33  SW  872;  McKlnley 
v.  State,  (Cr.)  32  SW  695;  Mullon 
V.  State,  (Cr.)  28  SW  624;  Nelson 
v.  State,  33  Tex.  Cr.  379,  26  SW  623; 
Neubauer  V.  State,  81  Tex.  C^.  513,  21 
SW  363;  Richardson  v.  State,  3  Tex. 
A.  69. 

15.  Peo.    v.   White,    161    (3al.    310, 

119  P  79. 

16.  Leltchfleld  Mercantile  Co.  v. 
Com.,  143  Ky.  162,  136  SW  639. 

17.  See   infra  this    section. 

18.  See  cases  infra  this  note. 

[a]  In  >«w  JSMMT  under  an  in- 
dictment presented  prior  to  the  tak- 
ing effect  of  L.  (1898)  cc  237,  238, 
the  review  on  error  will  Include  the 
Inquiry  whether  plaintiff  in  error  has 
suffered  manifest  wrong  on  the  evi- 
dence adduced  on  the  trial,  as  re- 
quired by  L.  (1894)  c  163,  since  the 
later  law  provides  that  no  indictment 
shall  abate  by  reason  of  It,  but  all 
proceedings  on  any  indictments  now 
pending  shall  proceed  as  if  the  act 
had  not  been  passed.  Reid  v.  State, 
62  N.  J.  L.  721,  41  A  920. 

19.  Spe  supra   {   3269.  

aO.     McKeon    v.    Peo.,    16    NTWkly 

Dig  347,  1  N.  T.  C!r.  466  [aO  94  N..  if. 
648  mem]. 

31.  Price  V.  State,  14  Ala.  A.  89. 
71   S  972, 

as.  Rex  V.  Glassey,  (N.  S.)  22  Can 
CrCas  73. 
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the  law  and  practice  applicable  to  trials  on  indict- 
ment for  misdemeanor  relates  exclusively  to  trials 
ani  not  to  the  process  of  appeal  or  error.** 

Statntas  taking  effect  after  judgment.  Unless  it 
is  evident  from  the  terms  of  a  statute  which  gives, 
takes  away,  or  modifies  the  remedy  by  appeal  or 
other  mode  of  review  that  it  was  intended  to  have 
a  retroactive  effect,  it  applies  only  to  cases  pending 
and  undetermined  at  the  time  when  it  goes  into  effect 
and  haa  no  application  to  causes  in  which  judgments 
have  been  entered  prior  to  that  time;'*  and  this 
rule  is  especially  applicable  where  the  jurisdiction 
of  the  subject  matter  of  appeal,  in  the  appellate 
court,  is  constitutional  and  does  not  depend  upon 
statutory  enactment.'^ 

Statutes  taking  effect  after  appeal.  A  statute 
which  takes  away  the  right  of  appeal  in  certain 
cases  has  no  application  to.  and  does  not  affect  an 
appeal  already  taken  under  a  preexisting  law  before 


the  new  statute  became  operative.-"  Likewise  a 
statute-  which  grants  the  state  a  right  of  .appeal 
from  a  judgment  quashing  an  information  does  not 
authorize  an  appeal  from  such  a  judgment  made 
before  the  statute  became  effective. 

The  code  of  civil  procedure  does  not  apply  to  nor 
govern  appeals  in  criminal  cases,*^  unless  made  ap- 
plicable by  statute.^'  i 

[i  3284]  4.  Matters  SeTlewable—*.  FinaUtyof 
Judgment  or  Order.  At  common  law  a  writ  of  er- 
ror  could  never  be  obtained  before  judgment,  but 
was  granted  only  to  review  a  final  determination  of 
a  cause.'*  This  rule  has  been  followed  generally  by 
the  statutes  providing  for  review ;'°  and  in  the  ab- 
sence of  a  statute  which  provides  otherwise,  in 
order  that  there  may  be  a  review  of  a  criminal  pro- 
ceeding by  writ  of  error  or  appeal,  a  fin^  judgment 
must  have  been  rendered."  An  agreement  of  a  prose- 
cuting  attorney   that   defendant   may   appeal   be- 


83.  state  V.  Carr,  142  Mb.  607,  44 
SW  778. 

84.  Feo.  V.  Naah,  15  Cal.  A.  320, 
114  P  784. 

SS.  Peo.  V.  Nash,  15  Cal.  A.  320, 
114  P  784. 

ae  Nichols  V.  Bute,  27  Ind.  A. 
444,  61   NB  694. 

87.  State  V.  McKay.  226  Ho.  540, 
125  SW  478;  3ooe  v.  State.  181  Ind. 
562.  lOS  NE  117;  Terr.  v.  Archlbeque, 
9   N.  M.   403,  64  F  758. 

88.  Boos  y.  State,  181  Ind.  662, 
105  NB  117. 

as.  1  Chttty  Cr.  L.  p  747.  See  alao 
Appeal  and  Ea-ror  |  26. 

M.    See  statutory  provisions.      . 

81.  U.  S.— Helke  v.  U.  8.,  217  U. 
8.  423,  30  set  639,  64  L.  ed.  821. 

Ala. — VIck  T.  State,  166  Ala.  699, 
46  S  666;  Qulnn  v.  State.  121  Ala.  38, 
26  8  694;  Wright  v.  State.  103  Ala. 
»5,  16  8  606;  Nichols  v.  State,  100 
Ala.  28,  14  8  639;  Ayera  v.  State,  71 
Ala.  11;  Thomason  v.  State.  70  Ala. 
20;  Oore  v.  State,  68  Ala.  391;  Bryan 
V.  State,  43  Ala.  321;  Campbell  v. 
State,  123  Ala.  72,  26  8  224;  WllllnK- 
ham  y.  State,  14  Ala.  689:  Welsalnger 
V.  State,  llAIa.  640;  Hodges  v.  State, 
8  Ala.  66;  Bryant  v.  State,  14  Ala.  A. 
28,  70  8  961  [certiorari  den  70  8 
1012). 

Ark.— Baker   v.   State,   3   Ark.   491. 

Cal.— Ex  p.  Ford,  160  Cal.  334,  116 
P  767,  35  LRAN8  882,  AnnCa8l912D 
1267;  Peo.  v.  Burgle,  123  Cal.  803, 
56  P  998;  Peo.  v.  Lenon,  77  Cal.  308, 
19  P  621. 

fi.  C— Capital  Tract.  Co.  v.  U.  S.,  34 
App.  591;  U.  8.  V.  Hayman,  24  App. 
158;  U.  S.  y.  Cadarr.  24  App.  143. 

Fla.— Mathls  v.  State,  67  Fla.  277, 
64   B  944. 

Ida. — State  y.  Barnard,  13  Ida.  439. 
90  P  1;  State  y.  Orlffln.  4  Ida.  459,  40 
P  60. 

in.— Healy  v.  Peo.,  193  111.  870,  61 
NB  1061;  Haines  y.  Peo.,  97  111.  161; 
Peo.  y.  Saxer,  147  111.  A.  314. 

Ind.— Walther  v.  State,  179  Ind. 
566,  101  NB  1005;  Morgan  y.  State, 
179  Ind.  300.  101  SB  6;  Hensley  y. 
State,  176  Ind.  16,  93  NB  211;  State  v. 
Derry.  171  Ind.  18,  85  NB  765.  131 
AmSR  237:  State  v.  Uptgraft,  153  Ind. 
232,  64  NB  802;  Brganbright  v.  State, 
148  Ind.  180,  47  NB  464;  State  v. 
Eyansville,  etc.,  R.  Co.,  107  Ind.  581, 
8  NB  619;  Wingo  v.  State,  99  Ind.  343; 
Miller  V.  State,  8  Ind.  325;  Farrel  v. 
State,  7  Ind.  346;  State  v.  Wabash  Pa- 
per Co.,  21  Ind.  A.  167,  48  NB  653,  61 
NB  949. 

Towa. — State  y.  Young,  148  Iowa 
629,  127  NW  987;  State  y.  Sloan,  131 
Iowa  876,  109  NW  196:  State  v.  Qal- 
laugher,  101  NW  193:  State  v. 
Bvans,  111  Iowa  80.  82  NW  429;  State 
V.  Alyerson,  106  Iowa  152,  74  NW 
770;  State  y.  Rudd.  97  Iowa  389.  66 
NW  748:  State  v.  Cook,  92  Iowa  483, 
61  NW  186:  State  v.  Briggs,  73  Iowa 
458,    35   NW  521;    State   y.   Doty,   109 


Iowa  463,  80  NW  605;  State  v.  Dag- 
gett,  78    NW  706. 

Kan. — State  y.  Cotfelt.  66  Kan.  750, 
71  P  688;  State  y.  Bdwards,  36  Kan. 
106,  10  P  544;  State  y.  Huber,  8  Kan. 
447:  Bx  p.  Phillips,  7  Kan.  48. 

Ky.— Riley  y.  Com..  66  SW  7,  21 
KyL,  1406;  Com.  y.  Teneyck,  7  KyL 
216;  Smith  v.  Com.,  12  Ky.  Op.  696. 
See  Lowe  v.  Com.,  129  Ky.  566,  112 
SW  647.  !3  KyL  1078  <holding  that 
an  order  requiring  a  bond  to  keep  the 
peace  is  not  appealable  under  Cr. 
Code  Pract.  i  347,  allowing  appeals 
from  certain  judgments  adjudging 
fines  or  imprisonment,  since  the  or- 
der is  not  final,  the  Judge  having  con- 
trol over  It  while  the  bond  is  to  run). 

La. — State  y.  Pool.  138  La.  789,  70 
8  804:  State  y.  Oersdorf,  124  La.  647, 
60  8  628;  State  y.  Carter,  120  La.  96, 
44  8  997:  State  v.  Chretien,  114  La. 
81,  38  S  27;  State  v.  Johnson,  36  La. 
Ann.  306;  State  y.  Tucker,  7  La.  Ann. 
651. 

Md.— -Tidewater  Portland  Cement 
Co.  v.  State,  122  Md.  96,  89  A  327; 
Nett  V.  State,  57  Md.  385;  For  wood  v. 
Statei  49  Md.  538;  Kearney  v.  State, 
46  Md.  422;  League  v.  State,  36  Md. 
267:  State  y.  Morgan,  33  Md.  44. 

Mass. — Renado  v.  Lummus,  205 
Mass.  156,  91  NB  144  (holding  that, 
although  Rev.  L.  c  219  {  22,  authoris- 
ing appeals  to  the  superior  court 
from  convictions  In  police,  district,  or 
municipal  courts,  does  not  in  tarms 
require  the  appeal  to  be  from  the 
sentence,  that  Is  the  meaning,  in  view 
of  earlier  statutes  on  which  the  pro- 
vision is  founded). 

Mich. — Peo.  v.  Macomber,  182  Mich. 
69,  148  NW  186;  Peo.  y.  Brannen,  173 
Mich.  411,  138  NW  1060;  Peo.  v. 
Fritch,  l4l  Mich.  Ill,  126  NW  785; 
Peo.  v.  Knapp.  26  Mich.  112:  Patten 
v.  Peo.,  18  Mich.  314.  100  AmD  173. 

Minn. — State  v.  Noonan,  24  Minn. 
174. 

Miss. — Hayden  y.  State,  81  Miss. 
55,  32  S  922:  Lemly  v.  State,  69  Miss. 
628,  12  S  559;  Wharton  y.  State,  41 
Miss.  680;  Loftin  v.  State,  19  Miss. 
358. 

Mo. — State  V.  Hodges,  207  Ho.  617, 
106  SW  61;  State  y.  Smith,  207  Mo. 
24,  106  SW  598;  State  y.  Kelley,  206 
Mo.  686,  106  SW  606,  12  AnnCas  681: 
State  y.  Rosenblatt,  185  Mo.  114,  83 
SW  975;  State  v.  Thayer,  168  Mo.  36, 
58  SW  12;  State  v.  Watson,  95  Mo. 
411,  8  SW  383;  State  y.  Brannon,  53 
Mo.  244;  State  v.  Brown,  41  Mo.  490: 
State  y.  Ruthven,  19  Mo.  382:  State 
v.  Leapfoot,  19  Mo.  376;  State  v. 
Wall,  15  Mo.  208;  State  y.  Batchelor, 
15  Mo.  207;  State  v.  Rector.  11  Mo.  28; 
State  y.  Fortune,  10  Mo.  466;  Laporte 
y.  State,  6  Mo.  208;  State  v.  Johnson, 
160  Mo.  A.  710,  131  SW  924;  State  v. 
Wilson,  100  Mo.  A.  473.  74  SW  887. 
See  State  y.  Krueger.  69  Mo.  A.  31 
(holding  that  the  objection  that  an 
appeal  will  not  lie  from  a  mere  order 


taxing  costs  is  not  well  taken  where 
the  state  dismissed  the  case,  and 
there  was  final  Judgment  discharging 
defendant  and  an  order  taxing  against 
him  the  cost  of  taking  depositions). 

Nebr. — Creep  y.  State,  10  Nebr.  102, 
4  NW  422. 

N.  J.— State  y.  Kelsey,  82  N.  J.  L. 
643,  82  A  13;  State  y.  Oreenwald,  66 
N.  J.  L.  686,  60  A  440;  State  v.  Ham. 
66  N.  J.  L.  464.  47  A  508;  Parks  ▼. 
State,  62  N.  J.  L.  664.  48  A  52. 

N.  H.— Terr.  v.  Pratt,  11  N.  H.  500. 
70  P  662. 

N.  T. — Peo.  y.  (3ity  Prison,  202  N. 
T.  V>8.  95  NB  729  [atf  139  Apn.  Dlv. 
488,  124  NTS  341];  Peo.  v.  Zerillo, 
200  N.  T.  443,  93  NB  1108;  Tabor  v. 
Peo.,  90  N.  T.  248;  Peo.  y.  Bork,  "78 
N.  T.  346;  Bighmy  y.  Peo..  78  N.  T. 
380;  Manke  y.  Peo.,  74  N.  T.  416; 
Pratt  y.  Peo.,  67  N.  T.  606;  Hartung 
v.  Peo.,  26  N.  T.  164;  Peo.  v.  NesUe, 
19  N.,T.  683;  Peo.  y.  Merrill,  14  N. 
T.  74  [rev  2  Park.  Cr.  590];  Hill  y. 
Peo.,  10  N.  T.  463;  Paige  y.  Peo.,  3 
Abb.  Dec.  439,  6  Park  Cr.  683;  Peo. 
v.  Grout,  166  App.  Diy.  220,  151  NTS 
322;  Peo.  y.  Kahn,  165  App.  Dly.  821, 
140  NTS  618;  Peo.  y.  Martin,  99  App. 
Dlv.  372,  91  NTS  486;  Bogert  v.  Peo.. 
6  Hun  262;  Peo.  v.  Wood,  93  Misc. 
701.  157  NTS  641;  Peo.  v.  Loomls.  30 
HowPr  323;  Peo.  y.  TarboXjSO  HowPr 
318:  Peo.  y.  Steams.  23  Wend.  634; 
Peet  y.  McOraw,  21  Wend.  667;  Tates 
v.   Peo.,   6   Johns.   337. 

N.  C. — State  v.  Seaboard  Air  Line 
R.  Co.,  169  N.  C.  296,  84  SB  283;  State 
y.  Ford,  168  N.  C.  165,  83  SB  831; 
State  v.  Andrews,  166  N.  C.  349,  81 
SB  416:  State  v.  Webb,  155  N.  C.  426, 
70  SB  1064;  State  v.  Dewey,  139  N.  C 
666,  61  SB  937;  State  v.  Qoings,  100  N. 
C.  504,  6  SB  88;  State  v.  Lockyear,  95 
N.  C.  633.  59  AmR  287;  State  v.  Ha- 
sell,  95  N.  C.  623;  State  v.  Saunders. 
90  N.  C.  651;  State  v.  Wiseman.  68 
N.  C.  203;  State  v.  Bailey.  65  N.  C. 
426. 

Oh. — Inskeep  y.  State,  36  Oh.  St. 
482,  36  Oh.  St.  145;  Cochrane  v.  State, 
30  Oh.  St.  61:  Kinsley  y.  State,  3  Oh. 
St.  508;  Deniel  y.  State.  34  Oh.  Ctr. 
Ct.  287. 

Okl.— Fowler  v.  State,  46  Okl.  361, 
146  P  326;  Merrill  y.  State,  11  Okl. 
Cr.  278,  146  P  1109;  Parker  y. 
State,  10  Okl.  O.  541,  139  P  708; 
Dansby  v.  State,  7  Okl.  Cr.  496,  124 
P  328;  Schrlebar  v.  State,  6  Okl.  Cr. 
119,  116  P  348;  McLellan  v.  State.  2 
Okl.  Cr.  633,  103  P  876. 

Pa. — Com.  y.  Ruth,  104  Pa.  294: 
Com.  v.  Church,  1  Pa.  105,  44  AmD 
112;  Miles  y.  Rempubllcam,  4  Teates 
319;  Com.  y.  Tryman,  62  Pa.  Super. 
241;  Com.  v.  Cotterlll,  61  Pa.  Super. 
86;  Com.  v.  Hesch,  68  Pa.  Super.  426: 
Com.  y.  Pflaum,  48  Pa.  Super.  370; 
Cora.  v.  Relnsel,  34  Pa.  Super.  265; 
Com.  V.  Luckey,  31  Pa.  Super.  4  41. 
See  Com.  v.  Filer,  249  Pa.  171,  176.  94 
A  822,  824  (where  the  court  said:  "An 
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fore  final  judgment  will  be  disregarded.'*  An  order 
"filing  away"  an  indictment  to  be ' reinstated  on 
motion  of  the  prosecution  is  snfloiently  final  to  be 
appealable.** 

[\  3286]  b.  Preliminary  or  Interloentory  Or- 
ders— (1)  In  Oeneral.  Since  a  review  by  appeal 
or  writ  of  error  cannot  as  a  general  rule  be  had 


nntil  a  flnal  determination  of  the  cause,'*  in  the  ab- 
sence of  a  permissive  statute,  it  is  obvions  that  a 
writ  of  error  or  an  ap{)eal  will  not  usually  lie  from 
an  interlocutory  judgment  or  order  in  a  criminal 
case,*'  unless  perhaps  from  an  interlooutoiy  judg- 
ment or  order  deciding  against  defendant  on  a 
point  which  if  it  had  been  decided  in  his  favor 


appeal  is  necessarily  from  some  defi- 
nite action  of  the  court  below,  such 
as  a  Juderment,  decree  or  final  order"). 

8.  C — SUte  V.  Byars.  7»  S.  C  174, 
«0  SE  Hi;  State  v.  Hill,  74  S.  C.  416, 
54  SB  <14:  State  v.  Tlttimons,  68  S.  C. 
258.  47  SB  140;  State  v.  Bouknicht.  56 
S.  C.  S53.  33  SB  451,  74  AmSR  761; 
State  V.  Burbage,  51  S.  C.  284,  28 
SB  937. 

S.  D.— State  v.  Taylor,  37  S.  D.  229, 
157  NW  819. 

Tenn. — Jordan  v.  State,  124  Tenn. 
SI.  135  SW  327,  34  LRANS  1115; 
Sharp  V.  SUte,  117  Tenn.  537,  97  SW 
812;  Halfacre  v.  State,  112  Tenn. 
S0».  79  SW  132;  NoMn  t.  SUte,  C 
Coldw.  12;  SUte  v.  DUlon,  3  Hayw. 
174. 

Tex. — ^Anschlncks  v.  SUte,  48  Tez. 
687;  Mayfleld  v.  SUte,  40  Tex.  289; 
Pulcher  v.  State,  38  Tex.  505;  Murray 
V.  SUte,  86  Tex.  472;  Dooly  v.  State, 
33  Tex.  712;  SUte  v.  Thornton,  32 
Tex.  104;  Nathan  v.  SUte,  28  Tex. 
326;  SUte  v.  Fierce,  26  Tex.  114;  Cal- 
vin V.  SUte,  23  Tex.  577;  SUte  v. 
Pascbal.  22  Tex.  584;  O'Connell  v. 
SUte,  18  Tex.  843;  Burrell  v.  SUte, 
16  Tex.  147;  Shults  v.  SUte.  13  Tex. 
401;  Shannon  v.  State,  7  Tex.  492; 
Dodd  V.  SUte,  77  Tex.  Cr.  64S,  179 
SW  664;  Klnch  v.  SUte,  67  Tex.  Cr. 
573,  150  SW  610;  Foster  v.  SUte,  64 
Tex.  Cr.  631,  143  SW  625;  Tucker  v. 
SUte.  $2  Tex.  Cr.  46,  136  SW  258; 
Wooldrldge  v.  State,  61  Tex.  Cr.  324, 
135  SW  124;  Robinson  v.  State,  5« 
Tex.  Cr.  659,  113  SW.763;  Hlnman  v. 
SUte,  54  Tex.  Cr.  434,  IIS  SW  280; 
Caskey  .  v.  SUte,  (Cr.)  108  SW 
865;  Trayler  v.  SUte,  (Cr.)  106  SW 
142;  Herbert  v.  State,  44  Tex.  Cr. 
524,  72  SW  587;  Mills  v.  State,  41  Tex. 
Or.  447,  63  SW  107.  66  SW  888;  Lon- 
gorla  V.  State,  (Cr.)  44  SW  1089; 
Worable  V.  State,  (Cr.)  43  SW  114; 
Barfleld  v.  SUte,  (Cr.)  41  SW  610; 
Small  v.  SUte,  (O.)  88  SW  798; 
Washington  v.  BUte,  31  Tex.  Cr.  84, 
19  SW  900;  Terry  v.  State,  SO  Tex.  A. 
408,  17  SW  1075:  Want  v.  State.  14 
Tex.  A.  24;,Braden  v.  State,  14  Tex. 
A.  22;  Heatherly  v.  State,  14  Tex.  A. 
31,:  Mirelles  t.  SUte,  13  Tex.  A.  346; 
Pennington  v.  State,  11  Tex.  A.  281; 
Wills  V.  SUte,  4  Tex.  A.  613;  Lab- 
balte  V.  SUte,  4  Tex.  A.  169;  Roberts 
T.  State,  3  Tex.  A.  47;  Butler  v.  State, 
2  Tex.  A.  629;  Trimble  v.  State,  2  Tex. 
A.  303;  Choate  v.  SUte,  2  Tex.  A. 
302:  Butler  v.  SUte,  1  Tex.  A.  638; 
Smith  -v.  State,  1  Tex.  A.  408;  Toung 
V.  State.  1  Tex   A.  64. 

Va. — Saunders  v.  Com.,  79  Va.  622. 

W.  Va. — SUte  V.  Bluefleld  Drug  (3o., 
41  W.  Va.  638.  24  SB  649. 

Wis. — Liovesee  v.  SUte,  137  Wis. 
94,  118  NW  663:  Crocker  v.  SUte,  60 
Wis.  553.  19  NW  435;  State  v.  Stone, 
37  Wis.  204  [aS  94  U.  S.  181,  24  L.  ed. 
102];  Bennet  v.  State,  24  Wis.  67; 
CrlUey  v.  SUte,  20  Wis.  231;  Jenks  v. 
SUte,  16  Wis.  382;  Kneifle  v.  SUte,  13 
Wis.   368. 

Wyo. — State  v.  Ck>mwell,  14  Wyo. 
526.  85  P  977. 

N.  S.— Rex  V.  Oaines,  43  N.  S.  263. 

[a]  BMUMM  for  xnte. — (1)  "It  is 
proper  to  notice  the  erroneous  prac- 
tice which  has  been  resorted  to  in 
this  case  of  bringing  up  the  case 
upon  a  writ  of  error  before  Judgment. 
There  is  in  such  a  case  no  Judgment 
to  reverse,  and  no  appropriate  func- 
ilon  to  be  performed  by  a  writ  of 
piTor."  Patten  v.  Peo.,  18  Mich.  814, 
335;  100  AmD  173.  (2)  "The  appeal 
of  the  defendant  must  be  dismissed 
because,  in  this  State,  no  appeal  in 
ordinary  form  lies  in  a  criminal  pros- 
ecution except  from  a  Judgment  on 
convtetton  or  on  a  plea  of  guilty  duly 


entered.  ...  It  would  lead  to  later- 
minable  delay  and  render  the  enforce- 
ment of  the  criminal  law  well-nigh 
impossible  if  an  appeal  were  allowed 
from  every  Interlocutory  order  made 
by  a  Judge  or  court  in  the  course  of 
a  criminal  prosecution,  or  from  any 
order  except  one  in  its  nature  flnal. 
Accordingly,  It  has  been  uniformly 
held  with  us,  as  stated,  that  an  ordi- 
nary sUtutory  appeal  will  not  be  en- 
tertained except  from  a  Judgment  on 
conviction,  or  some  Judgment  in  its 
nature  flnal."  State  v.  Webb,  165  "N. 
C.  426,  430,  70  SB  1064.  (3)  "The 
purpose  of  the  statute  Is  to  give  a  re- 
view in  one  proceeding  after  flnal 
Judgment  of  matters  in  controversy 
In  any  given  case.  Any  contrary 
construction  of  the  0>urt  of  Appeals 
Act  may  Involve  the  necessity  of  ex- 
amining Buccessi,Ve  appeals  or  writs 
of  error  in  the  same  case,  instead  of 
awaiting, .  as  has  t>een  the  practice 
since  the  beginning  of  the  Oovern- 
ment,  for  one  review  after  a  flnal 
Judgment,  disposing  of  all  controver- 
sies in  that  case  between  the  par- 
ties." Heiko  V.  U.  S.,  217  U.  S.  428, 
430,   30  set  639,   64  L.  ed.   821. 

[b]  b.  Oeotfla,^ — (1)  The  rule  an- 
nounced in  the  text  now  prevails  by 
Virtue  of  sUtutory  provisions  gov- 
erning reviews  in  criminal  cases. 
Starnes  v.  SUte,  138  Qa.  341,  75  SB 
104;  McBIroy  v.  State,  128  Oa.  646,  61 
SB  596;  Charter  v.  State,  14  Qa.  A. 
406,  81  SB  261;  Leary  v.  State.  13 
Ga.  A.  626,  79  SB  684 ;  Bishop  v.  State, 
11  Oa.  A.  296,  76  SB  165;  Maples  v. 
State,  10  Oa.  A.  786,  74  SB  89.'  See 
Oriffln  V.  State,  12  Oa.  A.  615,  77  SB 
1080  (holding  that  where,  after  de- 
nial of  an  oral  motion  to  withdraw 
a  plea  of  guilty,  the  court  denied  a 
written  motion  to  the  same  effect 
and  also  a  written  motion  to  set 
aside  the  sentence,  the  rulings  on  the 
written  motions  were  reviewable,  al- 
though the  Judge  certified  that  he 
intended  the  denial  of  the  oral  mo- 
tion to  be  a  flnal  disposition  of  the 
matter).  (2)  Prior  to  1863  the  Juris- 
diction of  the  supreme  court  as  to 
bills  of  exception  was  not  confined  to 
a  flnal,  or  a  conditionally  flnal,  ad- 
judication of  the  lower  court,  and 
the  statute  (Acts  [1846]  p  18)  con- 
templated interlocutory  Judgments. 
Sharpe  v.  SUte,  10  Oa.  A.  212,  73 
SB    33. 

■•atmuM  and  JndgBMBt  daflmsd  and 
dlstliurnlsliea  goBMmlly  see  supra  ii 
8000,    3002. 

30.    WIngo   V.    State.    99    Ind.    348. 

33.  Jones  v.  Com.,  71  SW  648.  24 
KyL    1434. 

[a]  BMMwa  for  ml*<— "In  a  sense 
the  order  does  not  appear  to  be  flnal, 
for  it  does  not  prevent  the  common- 
wealth's attorney  from  redocketing 
the  case  and  renewing  the  prosecu- 
tion at  any  time,  but  In  a  much  more 
important  sense,  and  as  It  afTects  the 
appellant,  the  order  must,  we  think, 
be  treated  as  flnal  for  the  purposes 
of  an  appeal,  for  while  it  stands  he 
is  powerless  to  secure  a  trial,  how- 
ever Innocent  he  may  be,  yet  all  the 
while  resting  under  a  grave  charge 
afTecting  his  reputation  and  endan- 
gering his  life  or  liberty.  What  rem- 
edy has  he  If  refused  the  right  of 
appeal?  If  he  were  to  move  the  low- 
er court  to  redocket  the  case  and  dis- 
miss the  Indictment,  the  order  of 
that  court  overruling  the  motion 
would  be  no  more  final  than  the  one 
appealed  from.  Neither  mandamus 
nor  Injunction  will  lie  to  control  a 
court  In  the  exerclsp  of  its  Judicial 
discretion,  and  the  writ  of  prohibi- 
tion can  only  be  employed  to  prevent 


an  inferior  court  of  limited  Jurisdic- 
tion from  proceeding  in  a  matter  out 
of  its  Jurisdiction.  We  are  of  the 
opinion,  therefore,  that  the  court  has 
the  Jurisdiction  to  entertain  the  ap- 
peal, and  that  to  hold  otherwise 
would  amount  to  a  denial  of  Jus- 
tice/' Jones  V.  Com.,  71  SW  643,  644, 
24  KyL.  1434. 

34.     See  supra  ]  3284. 

36.  U.  S.— Lewis  v.  U.  S.,  216  V. 
S.  611,  30  set  438,  64  L.  ed.  637. 

Ala. — ^WlUlngbam  v.  State,  14  Ala. 
689. 

Cal.— In  re  Mullally.  160  Cal.  805, 
116  P  763;  Ex  p.  Ford.  160  Cal.  334, 
116  P  757.  85  LRANS  882,  Anneasl912 
D  1267;  Peo.  v.  Beaold,  164  Cal.  363. 
97  P  871;  Peo.  v.  Dabner,  153  Cal. 
398,  95  P  880;  Peo.  v.  Buck,  151  Cal. 
667,  91  P  529;  Peo.  v.  Stokes,  102 
Cal.    601.   36   P   834;   Peo.   v.   Clarke. 

42  Cal.  622;  Peo.  v.  Islar,  8  Cal.  A. 
600,  97  P  686:  Peo.  v.  WiUlama,  8 
C^l.  'A.  695,  97  P  684;  In  re  Tung, 
7  Cal.  A.  772,  96  P  24. 

Colo. — Peo.   v.   Myers,   1  Colo.   608. 

Del. — SUte  V.  Jones,  20  Del.  109, 
53    A    858. 

D.  C. — CapiUl  Tract.  Co.  v.  U.  S.. 
34  App.   591. 

Oa. — McElroy  v.  State,  123  Oa.  646, 
61  SB  596;  Maples  v.  State,  10  Ga. 
A.  786,  74  SB  89;  Sharpe  v.  SUte,  10 
Oa.  A.  ■212,  73  SB  38. 

III.— Healy  v.  Peo.,  193  III.  370,  61 
KB   1061. 

Ind. — ^Wingo  v.  State,  99   Ind.   343. 

Iowa. — SUU  V.  Sloan,  131  Iowa 
676,  109  NW  190;  SUte  v.  Oallaugher. 
101    NW    193;    SUte   v.    Swearengen, 

43  Iowa  336  [overr  SUte  v.  Brandt, 
41  Iowa  693]. 

Kan. — State  v,  Coftelt.  66  Kan.  760, 
71  P  588;  SUte  V.  Bdwards,  36  Kan. 
106.  10  P  644. 

Ky. — Smith  v.  Cota.,  12  Ky.  Op. 
695. 

La. — State  v.  Pool,  188  La.  789.  70 
S  804;  SUte  v.  Foley,  114  La.  412. 
88  S  402;  State  v.  Wllkins,  37  La, 
Ann.  62;  SUte  v.  Green,  37  Xia.  Ann. 
26. 

Md. — Tidewater  Portland  Cement 
Co.  V.  SUte,  122  Md.  96.  8»  A  327; 
Clare    v.    SUte,    80    Md.    168. 

Mass. — Com.  v.  Stevens,  10  Cusb. 
483. 

Mich. — Hosford  v.  Gratiot  'Cir. 
Judge,    129   Mich.    302,   88   NW  627. 

Minn. — SUte  v.  Durnam,  73  Minn. 
150.  75  NW  1127;  State  v.  Noonon,  24 
Minn.   174. 

Mo. — Laporte   v.    SUte,   6    Mo.    208. 

Nebr.-»Grecn  v.  State,  10  Nebr. 
102,    4    NW    422. 

N.  J.i— SUte  V.  Ham,  66  N.  J.  L. 
464,  47  A  508.  See  State  v.  Schoor. 
81  N.  J.  L.  263,  80  A  22  (where  the 
entire  record  of  the  proceedings  had 
upon  trial  was  not  pre.iented,  and 
it  was  held  that  the  denial  of  a  mo- 
tion to  direct  an  acquittal  at  the  close 
of  the  state's  case,  and  before  the 
evidence  is  wholly  closed,  could  not 
be  reviewed  on  writ  of  error). 

N.  M.— Terr.  v.  Pratt,  11  N.  M. 
500.  70  P  562. 

N.  Y.— Peo.  V.  Zerlllo.  200  N.  Y. 
443,  93  NB  1108;  Tabor  v.  Peo.,  90 
N.  Y.  248;  Peo.  v.  Mascola,  174  App. 
Dlv.  S«0,  160  NYS  940;  Peo.  v.  Walsh, 
172  App.  Dlv.  266,  158  NY.S  842  [dism 
app  92  Misc.  573,  156  NYS  366];  Peo. 
v.  Sanger,  168  App.  Dlv.  835,  154 
NYS  414;  Peo.  v.  Grout,  166  App.  Dlv. 
220,  151  NYS  322:  Peo.  v.  Kahn.  155 
Anp.  Dlv.  821.  140  NYS  618:  Peo,  v. 
Wendel,  128  Apn.  Dlv.  437.  112  NY.S 
837:  Matter  of  Montgomery,  126  App. 
Div.  72.  110  NYS  79S  fapn  dIsm  193 
N.  Y.  669  mem.  87  NE  1123  mem]: 
Peo.    v.    Clarroll,    105    App.    Dlv,    147, 
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would  have  the  effect  of  an  acqnittal.»»  It  does  not 
follow,  however,  that  these  interlocutory  orders  may 
not  be  reviewed  on  an  appeal  from  the  judgment, 
since  statutes  in  many  jurisdictions  so  provide.^' 
An  interlocutory  order  has  been  defined  to  be  "an 
order  of  the  court,  made  in  the  progress  of  the  cause, 
requiring  something  to  be  done  or  observed,  but  not 
determining  tbe  controversy."**  In  some  jurisdic- 
tions special  appeals  from  an  interlocutory  order  ii^ 
a  criminal  case  may  be  allowed;*'  but  in  the  exer- 
cise of  the  discretion  an  appeal  in  such  case  will 
not  be  allowed  except  in  a  case  of  exigency.*"  A 
statute  providing  that  in  civil  cases  intermediate 
orders  may  be  reviewed  by  proceedings  in  error  has 
no  application  to  criminal  cases.*^  Under  a  statute 
authorizing  the  commonwealth  to  appeal  in  advance 
of  trial  under  an  indictment  upon  a  question  of 
law  involved  in  the  ruling  of  the  court,  it  was  held 


that  an  order  holding  a  response  to  a  subpoena  duces 
tecum  to  be  sufBcient  and  refusing  to  compel  pro- 
duction of  papers  referred  to,  while  not  a  final 
order,  is  reviewable.** 

[$  3286]  (2)  Denying  Motion  to  Discharge. 
The  refusal  of  the  court  to  discharge  a  defendant, 
whether  claimed  on  account  of  delay  in  bis  trial,** 
because  of  a  failure  to  indict,**  because  of  a  dis- 
agreement and  the  discharge  of  the  jury,*"  because 
he  desires  to  testify  against  an  accomplice,**  or  for 
any  other  cause  not  amounting  to  a  final  judgment,*' 
is  merely  interlocutory  and  not  reviewable  before 
final  judgment.  Likewise,  where  the  court  refuses 
to  discharge  accused  but  orders  the  "cause"  resub- 
mitted, as  authorized  by  statute,  because  the  indict- 
ment is  defective,  it  does  not  constitute  a  final  judg- 
ment from  which  an  appeal  may  be  taken,  sinee 
on  the  new  indictment   there  can  be   a  prosecu- 


63  NTS  926;  Peo.  v.  Martin,  »9  App. 
Div.  372,  91  NTS  486;  Peo.  v.  Wood, 
98  Misc.  701,  167  NTS  541. 

N.  C— State  v.  Ellsworth,  181  N. 
C.  773,  42  SB  699,  92  AmSR  790; 
State  V.  Goings,  100  N.  C.  504,  6  SB 
88;  State  v.  Polk,  91  N.  C.  652;  State 
V.  Western  North  Carolina  R.  Co.,  89 
N.  C.  584;  State  v.  McDowell,  84  N. 
C.  798;  State  v.  Hlnson,  82  N.  C. 
540;  State  v.  Jefferson,  66  N.  C.  809. 

Oh. — Cochrane  v.  State,  30  Oh.  St. 
61. 

Pa. — Com.  V.  CotterHl,  61  Pa.  Super. 
85;  Com.  v.  Pearce,  58  Pa.  Super.  428; 
Com.  V.  Hesch,  68  Pa.  Super.  426; 
Com.  V.  Williams,  49  Pa.  Super.  28; 
Com.  V.  Luckey,  31  Pa.  Super.  441; 
Com.   V.   Shivers,   15   Pa.   Super.   579. 

S.  C. — State  v.  Hughes,  66  S.  C. 
540,  36  SE  214;  Ez  p.  Bell,  48  S.  C. 
L.    9. 

Tex. — State  v.  Brown,  35  Tex.  367: 
Ex  p.  Wright,  40  Tex.  Cr.  186,  49 
SW  104;  Ex  p.  Jacobs,  (Or.)  49  SW 
104. 

Wis.— Jenks  v.  State,  16  Wis.  332. 

[a]  Baason  for  ml*.— "The  policy 
of  the  law  Is  to  forbid  Intermediate 
appeals,  for  If  such  were  permitted 
every  motion  followed  by  an  order 
could  be  the  subject  thereof,  and  the 
delays  in  bringing  offenders  to  trial 
would  be  interminable.  Such  delays 
are  serious  enough  as  it  Is,  where 
appeals  are  allowed  from  Judgments." 
Matter  of  Montgomery,  126  App.  Dlv. 
72,  74,  110  NTS  793  [app  dfsm  193 
N.  T.  659  mem,  87  NE  1123  mem]. 

[b]  Thus  aoouaad  canitot  appaal 
dlraetly  from  an  order:  (1)  Permit- 
ting the  prosecution  to  enter  a  nolle 
prosequi.  Lewis  v.  U.  E.,  216  U.  S. 
611,  30  set  438,  54  L.  ed.  637;  Wil- 
Ungham  v.  State,  14  Ala.  639.  (2) 
Directing  that  a  criminal  charge  ig- 
nored by  one  grand  jury  be  submitted 
to  another.  Peo.  v.  Clarke,  42  Cal. 
622.  (3)  Refusing  to  allow  him  to 
withdraw  a  plea  of  not  guilty  and 
to  demur.  State  v.  Marshall,  37  Iia. 
Ann.  26.  (4)  Refusing  leave  to  with- 
draw a  plea  of  guilty.  Peo.  v.  Dab- 
ner,  153  Cal.  398,  95  P  880.  (6)  Re- 
fusing to  direct  the  state  to  file  a  bill 
of  particulars.  Com.  v.  Shivers,  15 
Pa.  Super.  579.  (6)  Refusing  to  re- 
duce his  bail.  Ex  p.  Jacobs,  (Tex. 
Cr.)  49  SW  104;  Kx  p.  Wright,  40 
Tex.  Cr.  136,  49  SW  104.  (7)  Deny- 
ing motion  for  continuance.  Peo.  v. 
Besold.  154  Cal.  363,  97  P  871;  Peo. 
v.  Buck,  151  Cal.  667,  91  P  529.  (8) 
Directing  a  postponement  of  trial 
without  sufficient  cause.  In  re  Yung, 
7  Cal.  A.  772,  96  P  24.  (9)  Direct- 
ing him  to  pay  costs  as  a  condition 
for  a  continuance.  Cochrane  v.  State, 
30  Oh.  St.  61.  (10)  Refusing  to  dis- 
miss an  Indictment  on  the  ground 
that  the  trial  has  been  Illegally  con- 
tinued beyond  the  time  fixed  by  Pen. 
Code  i  1382.  Tn  re  Mullally,  160  Cal. 
805.  116  P  763;  Ex  p.  Ford,  160  Cal. 
334,   116   P  757,    35   LRANS   882,   Ann 


Casl912D  1267.  (11)  Refusing  to 
permit  demand  for  trial  to  be  entered 
on  the  minutes.  Maples  v.  State,  10 
Oa.  A.  786,  74  SE  89.  (12)  Refusing 
to  allow  a  demand  for  trial  to  be 
spread  on  the  minutes  of  the  court. 
Sharpe  v.  State,  10  Ga.  A.  212,  73  SE 
33.  (13)  Denying  a  motion  to  set 
aside  an  information.  Peo.  v,  Islar, 
8  Cal.  A.  800,  97  P  685;  Peo.  y.  Wil- 
liams. 8  Cal.  A.  595,  97  P  684.  (14) 
Denying  defendant's  motion  to  dis- 
miss a  count  for  want  of  facts  suffl- 
cienv  to  constitute  a  crime.  Peo.  v. 
Kahn.  166' App.  Dlv.  821,  140  NTS 
618.  (16)  Denying,  on  motion  of  ac- 
cused, a  certificate  that  a  criminal 
charge  be  prosecuted  by  indictment. 
Peo.  V.  Mascola,  174  App.  Dlv.  360, 
160  NTS  940  [overr  Peo.  v.  Butts, 
121  App.  Dlv.  226,  105  NTS  677];  Peo. 
V.  Sanger,  168  App.  Dlv.  835,  154  NTS 
414.  (16)  Overruling  a  motion  for 
a  judgment  of  eicqulttal  made  after 
a  conviction  had  been  reversed  and 
remanded  and  a  motion  in  arrest  of 
judgment  had  been  sustained.  State 
v.  Gallaugher,  (Iowa)  101  NW  193. 
(17)  Refusing  to  direct  the  stenog- 
rapher of  the  grand  Jury  to  furnish 
defendant  with  a  copy  of  the  evidence 
taken  before  them  upon  which  the  in- 
dictment was  found.  Matter  of  Mont- 
gomery, 126  App.  Dlv.  72,  110  NTS 
793  [app  disra  193  N.  T.  659  mem,  87 
NE  1123  mem].  (18)  Denying  a  mo- 
tion to  Inspect  the  minutes  of  the 
grand  Jury.  Peo.  v.  Wood,  93  Misc. 
701,  157  NTS  541.  (19)  Striking  a 
plea  of  former  Jeopardy.  McElroy  v. 
State.  123  Ga.  546,  51  SE  596.  (20) 
Denying  a  motion  to  interpose  an  ad- 
ditional plea  of  former  Jeopardy.  Peo. 
V.  Wendel,  128  App.  Dlv.  437,  112 
NTS  837.  (21)  Refusing  to  allow  a 
plea  of  autrefois  convict,  demurrable 
on  Itq  face,  to  be  tried  by  the  Jury. 
State  V  Foley,  114  La.  412,  38  8 
402.  (22)  Denying  a  motion  to  dis- 
charge a  defendant  from  his  recog- 
nizance. Laporte  v.  State,  6  Mo.  208. 
(£3)  To  resubmit  to  another  grand 
Jury  after  demurrer  sustained.  Peo. 
V.  Zerlllo.  200  N.  T.  443.  93  NE  1108. 
(24)  Denying  a  motion  for  the  ap- 
pointment of  a  referee  to  take  the 
deposition  of  a  witness  in  order  that 
it  may  be  used  on  a  motion  to  set 
aside  an  indictment.  Peo.  v.  Carroll, 
105  App.  Dlv.  147,  93  NTS  928.  (25) 
Setting  aside  a  verdict  sustaining  a 
plej.  of  former  conviction  and  grant- 
ing a  new  trial  before  plea  on  the 
merits.  State  v.  Ellsworth,  131  N. 
C,  773,  42  SE  699,  92  AmSR  790.  (26) 
Requiring  the  summoning  of  the  Jury 
from  an  adjoining  county.  Logan  v. 
Com.,  174  Ky.  80,  191  SW  676;  Ser- 
gent  v.  Com.,  143  Ky.  284,  117  SW 
362.  (27)  Taxing  costs  agafnst  de- 
fendant. State  V.  Chinningham,  (Mo. 
A.)    195    SW   54. 

36.  State  v.  Wllklns,  37  La.  Ann. 
62;  State  v.  Vance,  1  Overt.  (Tenn.) 
481.     See  Shell  v.  State,  2  Ala.  A.  207, 


66  S  39  (where  defendant  filed  what 
was  termed  "a  motion  to  quash,  abate 
or  hold  for  naught"  the  indictment, 
but  which,  as  shown  by  the  grounds 
set  up  in  the  motion,  was  really  a 
plea  in  abatement,  the  trial  court's 
denial  of  the  motion  is  reviewable) ; 
State  v.  Taylor,  49  La.  Ann.  319,  320, 
21  S  516  (where  the  court  said:  "An 
appeal  is  made  to  this  court  to  review 
the  ruling  of  the  lower  court  made 
on  a  preliminary  question  before 
•rial,  sentence,  and  Judgment.  Al- 
though in  our  view  the  better  prac- 
tice is  to  bring  up  questions  of  error 
In  criminal  cases,  prior  to  sentence 
and  Judgment  of  the  court,  under  our 
supervisory  Jurisdiction,  yet  when 
the  ruling,  if  erroneous,  would  il- 
legally put  an  end  to  the  prosecu- 
tion, the  court  may  entertain  juris- 
diction  on   appeal"). 

37.  Cal. — Ex -p.  Ford,  160  Cal.  334. 
116  P  757.  35  LRANS  882,  AnnCas 
1912D  1267;  Peo  v.  Dabner,  .153  Cal. 
398,  95  P  880;  Peo.  v.  Buck,  161  Cal. 
667,  91  P  B29;  Peo.  V.  Izlar,  8  Cal. 
A.  600,  97  P  685;  Peo.  v.  Williams, 
8   Cal.   A.   595,    97   P  684. 

Iowa. — State  v,  Wright,  111  Iowa 
621,  82  NW  1013. 

La.— State  v.  Pool,  138  La.  789,  70 
S    804. 

Mont. — State  v.  Brown,  38  Kont. 
309.  99  P  954. 

N.  Y. — Peo.  v.  Trezza,  128  N. .  T. 
529,  28  NE  633,  8  N.  T.  Cr.  291  [alT 
60  Hun  399,  15  NTS  612];  Peo.  v. 
Kahn.  155  App.  Div.  821,  140  NTS 
618;  Peo.  v.  Joyce,  4  N.  T.  Cr.  341. 

Tex. — Hickman  v.  State,  64  Tex. 
Cr.    161,    141    SW   973. 

38.  State  v.  Derry,  171  Ind.  18,  27, 
85  NE  766.  131  AmSR  237. 

39.  In  re  Gassenheimer,  24  App. 
(D.    C.)    812. 

40.  In  re  Gassenheimer,  24  App. 
(D.  C.)  312. 

41.  State  V.  Coffelt,  66  Kan.  750, 
71  P  688. 

43.  C!om.  V.  International  Harvest- 
er Co.,   148  Ky.   37,   145   SW  1182. 

43.  111.— Healy  v.  Peo.,  193  HI. 
370,   61   NE  1061. 

Ind. — Hensley  v.  State,  X76  Ind. 
16,   93   NE  211. 

Iowa. — State  v.  Sloan,  131  Iowa 
676.   109  NW  190. 

Kan. — State  v.  Edwards,  S5  Kan. 
105,    10   P    544. 

N.  Y. — Peo.  V.  Martin,  99  App.  Div. 
372,  91  NTS  486. 

44.  State  v.  Webb,  165  N.  C.  426. 
70  SE  1064. 

46.  State  v.  Brown,  76  Me.  466: 
State  V.  Dry,  152  N.  C.  813,  67  SB 
1000;  State  v.  Daugherty,  39  W.  Va. 
470.    19    SE    872. 

46.  Cummlngs  v.  State.  4  Kan.  226. 

47.  Lee  v.  State,  52  Ala.  321;  Stat« 
V.  Coffelt,  66  Kan.  760,  71  P  58S: 
Green  v.  State,  10  Nebr.  102,  4  NW 
422;    State    v.    Dry,    152    N.    C.    813, 

67  SE   1000;   State  v.  Goings,   100  N. 
I-C.  604,  6  SE  88. 


For  I»t«r  caaas,  dsvalopmairtB  and  oliaBfaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion.**  It  has  been  held,  however,  that,  while  an  ap- 
peal does  not  lie  from  an  order  refusing  to  discharge 
aeensed  for  failure  to  indict  him  within  the  time  re- 
quired by  law,  under  the  constitutional  provision  au- 
thorizing the  supreme  court  to  issue  remedial  writs 
necessary  to  g^ve  it  control  over  proceedings  in  infer- 
ior courts,  the  order  may  be  reviewed  by  certiorari.** 

[i  3287]  (3)  Befwal  of  Change  of  Venae.<'« 
In  the  absence  of  a  statute  permitt^g  it,*^^  an  order 
denying  a  motion  for  a  change  of  venue  is  not  ap- 
pealable.'^^  While  the  granting  of  a  change  of' 
venue  is  usually  discretionary  with  the  trial  court,'* 
and  in  such  case  its  decision  in  regard  thereto  is 
not  ordinarily  reviewiCble  on  appeal,'*  in  those  cases 
where  such  an  order  is  reviewable  the  appeal  must 
be  taken  from  the  final  judgment  and  not  from  the 
refusal  to  change  the  place  of  trial." 

Stetatory  pioviaions.  In  some  jurisdictions  the 
proceeding  for  a  change  of  place  of  trial  are  in  the 
nature  of  an  independent  proceeding,  and  by  virtue 


of  the  various  statutory  provisions  it  seems  that  an 
appeal  may,  in  certain  instances,  be  taken  directly 
from  the  decision  of  the  court  to  which  the  applica- 
tion was  made."  Statutes  in  other  jurisdictions  ex- 
pressly authorize  a  direct  appeal  from  an  interloc- 
utory'order  denying  a  motion  for  change  of  venue 
when  the  application  is  based  upon  the  ground  that 
there  is  danger  or  probability  of  a  lynching  or  other 
mob  violence ;"  but  such  statute  does  not  authorize 
an  appeal  from  the  denial  of  such  a  motion  based 
upon  the  ground  that  an  impartial  jury  cannot  be 
obtained.'* 

[$  3288]  (4)  Overruling  of  Demnrrer  or  Mo- 
tion to  Qnash.  Since  a  final  judgment  is  generally 
necessary  before  a  criminal  case  can  be  reviewed,** 
in  the  absence  of  a  statute  which  provides  other- 
wise, decisions  overruling  defendant's  demurrer  or 
his  motion  to  quash  or  to  set  aside  the  indictment 
are  not  usually  appealable  before  final  judgment,"* 
even  though  both  parties  consent  to  such  an  ap- 


48.  SUte  V.  Evans,  111  Iowa  8»,  «> 
NW    429. 

49.  State  V.  Webb,  1E5  N.  C.  ii«, 
70    SU    10«4. 

BO.  OhMio  of  T«>IM  tmamtJlr  see 
supra  I  302  et  seq. 

51.    See  infra  text  and  notes  66-58. 

BO.  Ala. — Murphy  v.  State,  4E  Ala. 
32:  Bryan  v.  State.  43  Ala.  321. 

Cal  — Peo.  V.  StUlman,  7  Cal.  117. 

0&. — Coleman  t.  Qeorge,  140  Oa. 
<19,  79  SB  543. 

Ida. — State  v.  Reed,  3  Ida.  (Hast.) 
554,   32   P  202. 

La. — State  v.  Pool,  138  La.  228, 
70  S  107;  State  v.  Hart,  48  La.  Ann. 
1008,   20  S   18S. 

Md. — ^Tidewater  Portland  Cement 
Co.  V.  State,  122  Md.  96.  89  A  327. 
Contra  McMillan  v.  State,  68  Md.  307, 
12  A  8. 

N.  D. — State  V.  Fortune,  29  N.  D. 
289.     150    NW    926. 

Okl.— Cutler  v.  Terr.,  8  Okl.  101, 
56  P  861. 

Porto  Klco. — Peo.  v.  Ramos,  3  Por- 
to  Rico   258. 

ta]  aaason  for  rala<— "The  effect 
of  a  Judgment  on  a  motipn  to  change 
venue  is,  at  most,  merely  dilatory, 
since  if  the  motion  be  denied  the 
trial  proceeds  in  the  court  of  orig- 
inal Jurisdiction,  and  if  it  be  granted 
the  case  is  transferred  to  another 
court,  to  be  there  proceeded  with,  and 
in  neither  event  is  the  case  Anally 
disposed  of  [by  such  Judgment]  or 
the  defendant  entitled  to  his  dis- 
charge. The  Judgment  being,  then. 
Interlocutory,  no  appeal  lies  there- 
from, save  as  included  in  the  appeal 
from  the  final  Judgment  in  the  c^ae." 
State  V.  Pool,  138  La.  228,  231,  70 
S  107. 

63.     See  supra  {   306. 

54.  See  infra  tS  3460,  3677. 

55.  Ala. — ^Murphy  v.  State,  46  Ala. 
32:    Bryan    v.    State,   43   Ala.    321. 

Cal. — ^Peo.  V.   StlUman,   7   Cal.   117. 

Ga. — Coleman  v.  Qeorge,  140  Qa. 
<1»,   79   SB  643. 

Ida. — State  v.  Reed,  8  Ida.  (Hast.) 
654,    32    P    202. 

La. — State  v.  Pool,  138  La.  228,  70 
S  107:  State  v.  Hart,  48  La.  Ann. 
1008,   20  S  186. 

N.  D. — State  V.  Fortune,  29  N.  D. 
289.    160   NW  926. 

Okl. — Cutler  V.  Terr.,  8  Okl.  101, 
56  P  861. 

Porto  Rico. — Peo.  v.  Ramos,  8  Porto 
Rico    2S8. 

See  also  Peo.  v.  Haas,  106  App. 
Div.  119,  93  NTS  790,  16  NTAnn<&8 
378  (holding  that  an  order  denying 
a  motion  to  remove  the  trial  of  an 
indictment  from  the  county  court  to 
the  supreme  court  on  the  ground  that 
the  Judge  of  the  county  court  has 
been  counsel  in  the  cause,  within  the 
prohibition  of  Code  Civ.  Proc.  I  46, 
affects  a  substantial  right,  and  an 
appeal    lies    therefrom). 

66.    See  cases  infra  this  note. 


[a]  b  Vow  Toxk  (1)  after  con- 
sidering various  statutes  (Code  Cr. 
Proc.  it  343,  344,  346,  485,  615,  517, 
622),  it  was  held  that  the  appellate 
division  of  the  supreme  court  has 
Jurisdiction  to  entertain  an  appeal 
from  an  order  denying  a  motion 
to  change  the  place  of  trial  before 
a  final  Judgment  of  conviction,  the 
court  saying:  "In  a  proceeding  to 
change  the  place  of  trial  the  right  of 
review  is  Inherent  in  the  court  in  the 
exercise  of  its  general  Jurisdiction." 
Peo.  v.  Jackson,  114  App.  Div.  697, 
707,  100  NTS  126.  See  Peo.  v.  Sar- 
vlB,  69  App.  Div.  604,  74  NTS  1067 
(holding  that  Code  Cr.  Proc.  i  517, 
providing  that  an  appeal  to  the  su- 
preme court  may  be  taken  by  a  de- 
fendant on  conviction,  except  that, 
when  the  Judgment  is  of  death,  the 
appeal  must  be  to  the  court  of  ap- 
peals^ and  upon  the  appeal  any  actual 
decision  of  the  court  In  an  Inter- 
mediate order  may  be  reviewed,  does 
not  pwhibit  an  appeal  to  the  supreme 
court  from  an  interlocutory  order 
denying  defendant,  charged  with 
murder,  a  change  of  venue,  asked  on 
the  ground  that  he  cannot  secure  an 
impartial  trial).  See  also  Peo.  v. 
McLaughlin,  2  App.  Div.  408,  37  NTS 
998  [mod  on  other  grounds  150  N.  T. 
365,  44  NE  1017}  (where  the  appel- 
late division  entertained  an  appeal 
from  an  order  of  the  special  term 
denying  a  motion  to  remove  a  crim- 
inal case  from  the  county  of  New 
Tork  to  another  county).  (2)  How- 
ever, it  has  been  held  that  an  ap- 
peal does-  not  He  to  the  appellate  divi- 
sion in  a  criminal  action  from  an 
order,  of  the  trial  term  of  the  su- 
preme court  granting  defendant's 
motion  to  transfer  the  indictment  to- 
the  court  of  general  sessions  of  the 
Iieace  In  and  for  city  and  county 
of  New  Tork  for  trial,  since  an  ap- 
peal can  be  taken  only  in  such  cases 
as  are  allowed  by  the  code  of  crim- 
inal procedure.  Peo.  v.  Hyde,  146 
App.  Div.   633.   131  NTS   567. 

67.  C!oleman  v.  George,  140  Oa. 
619,  79  SB  643;  Wllburn  v.  SUte,  140 
Ga.  138.  78  SB  819. 

68.  Coleman  v.  George,  140  Ga. 
619,   79   SB  643. 

69.  See  supra   i   3284. 

60.  V.  S.— Lockwood  V.  U.  8.,  178 
Fed.  437.  102  CCA  441. 

(^1. — Peo.  V.  Simmons,  119  (%1.  1, 
60  P  844:  Peo.  v.  Hall.  46  Cal.  253; 
Peo.  V.  Ah  Pong,  12  Cal.  424;  Peo. 
V.  Islar,  8  (3al.  A.  600,  97  P  685:  Peo. 
V.  Williams,  8  Cal.  A.  695.  97  F  684. 

D.  C— U.  S.  v.  Huyck,  6  D.  C. 
304;  C^apltal  Tract.  Co.  v.  U.  S.,  34 
App.  691;  In  re  Howgate,  6  App.   74. 

Oa. — Brown  v.  State,  116  Oa.  659,  42 
SB   795. 

Ind. — Brganbright  v.  State,  148  Ind. 
180.  47  NB  464;  Farrel  v.  State,  7 
Ind.   345. 

Iowa. — State  v.  Sloan,  131  Iowa  676, 


109  NW  190;  State  v.  Doty,  109  Iowa 
463,    84    NW    605. 

Kan. — State  v.  Homeman,  16  Kan. 
452;   State   v.    Freeland,   16  Kan.  9. 

Ky. — Renaker  v.  Com.,  172  Ky.  714, 
189  SW  928;  Burnett  v.  Com.,  172  Ky. 
398,  189  SW  460;  Jenkins  v.  Com.,  167 
Ky.  644,  180  SW  961;  Miller  v.  Com., 
127  Ky.  387,  105  SW  899,  32  KyL 
249;    Franklin   v.    Com..    105   Ky.    237, 

48  SW  986,  20  KyL  1137;  Downard 
V.  Com.,  17  SW  439,  IS  KyL  472;  Mc- 
Danlel  v.  Com.,  6  Bush  826;  Marston 
V.   Com.,   18, B.   Mon.  485. 

La. — State  v.  Jackson,  140  La.  680, 
73  S  770;  State  v.  De  Balllon,  61  La. 
Ann.   197,   26   S  104;   State  v.  Quion, 

49  La.  Ann.   1227,   22   S   363. 

Me. — State  v.  Putnam,  38  Me.  296. 

Md. — Cochran  v.  State.  119  Md.  639, 
87  A  400;  Rldgely  v.  State,  75  Md. 
510.  23  A  1099;  Neff  v  State,  57  Md. 
385;  Forwood  v.  State,  49  Md.  538; 
Kearney  v.  State,  46  Md.  422. 

Mass. — Com.  v.  Blinn,  219  Mass. 
386,  106  NB  1026;  Com.  v.  Dunleay, 
157  Mass.  386,  32  NB  366;  Com.  v. 
Hanley,  121  Mass.  377;  Com.  y.  Paul- 
us,  11  Gr&y  306;  Com.  v.  Sallen,  11 
Gray  62. 

Mich. — Peo.  v.  Thompson,  108  Mich. 
583,  66  NW  478. 

Minn. — State  v.  Abresch,  42  Minn. 
202,  43  NW  1116. 

Mo.— State  V.  Mulllx,  53  Mo.  365; 
State  V.  Love,  52  Mo.  106;  State  v. 
Smith,   42   Mo.   660. 

N.  J. — State  V.  Kelsey,  82  N.^J.  L. 
642,  82  A  13  [dlsm  writ  of  error 
80  N.  J.  L,  641,  77  A  1028];  State  v. 
Oreenwald,  66  N.  J.  L.  685,  50  A  440; 
Parks  V.  State,  62  N.  J.  L.  664,  43 
A    62. 

N.  T.— Peo.  V.  Canepi,  181  N.  T. 
398,  74  NB  473;  Peo.  v.  Grout,  166 
App.  Div.  220,  151  NTS  322;  Peo.  V. 
Kahn,  165  App.  Div.  821,  140  NTS 
618;  Peo.  v.  Lazersohn,  147  App.  Div. 
227,  131  NTS  1012;  Peo.  v.  Hale,  136 
App.  Div.  664.  121  NTS  473;  Pap.  V. 
Rutherford,^47  App.  Div.  209,  82  NTS 
224,  14  N.  T.  Cr.  426;  Peo.  v.  Petrea, 
30  Hun  98  [aff  92  N.  T.  128,  65 
HowPr  69];  Peo.  v.  Beman,  22  Hun 
283;  Peo.  v.  Havens,  3  N.  T.  Cr.  286. 

N.  C. — State  y.  Burnett.  173  N.  C. 
760,  91  SB  697;  State  v.  Polk,  91  N. 
C.  662;  State  v.  Barnes,  62  N.  C.  20. 
See   State  y-   Brannen,   53  N.  C.   208. 

Oh. — Bx  p.  Buahnell.  8  Oh.  St.  699. 

Pa. — Quay's  Pet.,  189  Pa.  517,  42 
A  199;  Com.  v.  Weber,  63  Pa.  Super. 
76;  Com.  v.  Pearce.  68  Pa.  Super. 
428;  Com.  v.  Williams,  49  Pa.  Super. 
28. 

Philippine. — ^Fuster  v.  Johnson,  1 
Philippine    670. 

S.  C— State  V.  Mason.  64  S.  C. 
240.  32  SB  367;  State  v.  Burbage,  61 
S.  C.   284.  28  SB  937. 

Tex.— Chavls  v.  State,  S3  Tex. 
446;  State  v.  Paschal,  22  Tex.  684: 
Innocente   v.   State,    53    Tex.    Cr.    390, 

110  SW  61. 
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peaL*^  Under  a  statutory  provision  authorizing  a 
bill  of  exceptions,  either  to  a  final  judgment  or  to  a 
judgment  which  would  have  been  final  if  rendered  as 
claimed  l)y  the  excepting  party,  an  order  overruling 
a  demurrer  to  an  indictment  was  held  directly  re- 
viowftblfi  ^^ 

[$  328*9]  (5)  Order  Directing  MistriaL  An 
order  directing  a  mistrial  and  discharging  the  juiy 
before  verdict  is  not  appealable,  inasmuch  as  it  is 
not  a  final  judgment.'*  However,  where  the  matter 
involves  the  power  of  a  court  and  error  in  its  exer- 
cise, as  where,  in  a  capital  case,  a  judge  improperly 
discharges  a  jury  and  refuses,  a  discharge  of  l^e 
prisoner,  the  record  of  the  court  below  may  be 
brought  up  for  review  by  certiorari.** 

[$  3290]  c.  Necessi^  of  Bendition  and  Entry 
of  Jndgment.  In  the  absence  of  a  statute  which 
provides  otherwise,'^  it  is  not  only  essential  that 
there  shall  have  been  a  final  determination  of  the 
cause,'"  but  it  is  also  necessary  that  the  judgment 
be  regularly  rendered  and  entered  before  a  writ  of 
error  lies  therefrom;'^  and  the  same  rule  is  appli- 


cable to  appeals  which  are  taken  under  statutory 
provisions."  According  to  the  practice  in  some 
jurisdictions  it  is  necessary  that  there  should  be  a 
formal  adjudication  of  defendant's  guilt  upon  the, 
verdict  rendered  by  the  juryj"  and  if  the  record 
fails  to  show  the  entry  of  such  a  judgment  it  will 
not  support  an  appeal;^"  thus  where  the  record 
shows  a  conviction  and  assessment  of  a  fine  and 
costs  together  with  a  confession  of  judgment  by  ac- 
cused and  his  sureties,  but  does  not  show  the  entry 
of  a  judgment  of  conviction  on  the  verdict,  it  wiil 
not  support  an  appeal;^'  where,  however,  the  min- 
ute entry  shows  a  judgment  of  sentence  by  the 
court  in  accordance  with  the  verdict,  it  has  been  held 
to  imply  sufiSoiently  the  judgment  of  guilt  and  will 
support  an  appeal.'* 

Review  by  certioi^.  While  a  criminal  proceed- 
ing in  which  no  judgment  has  been  entered  after 
conviction  is  not  reviewable  by  writ  of  error,"  in 
some  jurisdictions  certiorari  may  be  resorted  to  for 
that  purpose.'* 

[$  3291]    d.    Necessity  of   Sentence'*— (1)    In 


See  State  v.  Jones,  20  Del.  10$, 
53  A  858  (holding:  that,  since  a  de- 
cision of  the  court  denying  a  mo- 
tion to  strike  out  certain  cdunts 
of  an  Indictment  as  not  Hufflcientiy 
charging  the  crime  is  not  a  final 
Judgment,  It  Is  not  an  exceptionable 
matter,  the  proper  course  being  a 
request  for  a  charge  upon  the  matter, 
followed  by  a  proper  exception). 

Blffht  of  state  to  appm4  tiotCL  judff- 
mHrt  ■ajitalnliig'  demnzrer  o^  inotlon 
to  Qoaah  Imdlotmant  see  Infra  {  331S. 

el.    -  -  ----- 


286. 


Peo.    V.    Havens,    3    N.    T.   Cr. 


Inalblllty  of  parties  to  ooafMr  jiul«> 
diction  on  appellata  court  1>7  oos- 
■•Bt  see  supra  |  8281. 

Sa.     Lcary  v.  State,   13  Ga.  A.  626, 

79  SE  684. 

[a]  Baaaoii  for  mla.— "If  the  de- 
murrer had  been  sustained,  the  in- 
dictment would  have  been  quashed, 
and  this  would  have  been  an  end 
to  the  case."  Leary  v.  State,  13 
Qa.   A.   62«,   627,   79   SB   68f. 

03.  Starnes  v.  State,  138  Ga.  341, 
75  SE  104;  Ollveros  v.  State,  118 
Oa.  776,  45  SE  596;  Smith  v.  Com., 
12  Ky.  Op.  595;  State  v.  Ford,  168 
°N.  C.  165.  83  SE  831;  State  v.  An- 
drews, 166  N.  C.  349.  81  SB  416;  State 
v.  Twiggs,  90  N.  C.  686;  State  v. 
Bailey,  65  N.  C.  426. 

84.  .  State  V.  Jefferson,  66  N.  C. 
809, 

66.     See  statutory  provisions. 

66.  See  supra  {  3284. 

67.  Ark. — State  v.  Flynn,  81  Ark. 
35. 

Cai. — Peo.    v.    Clarke,    42    Cal.    622. 

Pla.— Mathls  v.  State,  67  Fla.  277, 
64  S  944;  Melbourne  v.  State,  50  Fla. 
lis,  39  S  693;  Jumeau  v.  Camp,  48 
Fla.   82,  37  S  522 

Ga. — Easterling  v.  State,  11  Qa.  A. 
134,  J4    SB  899. 

Ida. — State  v.  Barnard,  18  Ida.  439, 
90   P    1. 

111.— Healy  v.  Peo.,  198  lU.  370, 
«1    NB    1051. 

Ind. — State  v.  Uptgraft,  153-  Ind. 
232,    54    NE    802. 

Iowa.— State  v.  Kuba,  87  NW  496. 

Ky.— Riley  v.  Com.,  56  SW  7,  21 
•KyL,  1406;  Smith  v.  Com.,  5  KyLi  851; 
Com.  v.  Brown,  9  Ky.  Op."  239. 

La. — State  v.  Tucker,  7  La.  Ann. 
551. 

Mich. — Peo.  v.  Macomber,  182  Mich. 
59,  148  NW  186;  Peo.  v.  Brannen,  173 
■Mich.    411,    138    NW    1050. 

Minn. — State  v.  Noonan,  24  Minn. 
174. 

Miss. — ^Hayden  v.  State,  81  Miss. 
S5.  32  S  922;  Loftln  v.  State,  19  Miss. 
358. 

Mo. — State  v.  Gregory,  88  Mo.  601; 
State   V.    Ruthven,    19   Mo.   382. 


Nebr. — Gartner  v.  State,  36  Nebr. 
280,   64  NW  616. 

N.  J. — State  V.  Brewer,  (Sup.)  69  A 
31. 

N.  Y.— Tabor  v.  Peo.,  90  N.  T.  248 
[aff  25  Hun  638];  Peo.  v.  Bork,  78 
N.  T.  346;  Elghmy  v.  Peo.,  78  N.  Y. 
330;  Peo.  V.  Nestle,  19  N.  Y.  583; 
Peo.  V.  Merrill,  14  N.  Y.  74;  Woodin 
v.  Peo.,  6  Hun  654;  Bogert  v.  Peo., 
6  Hun  262. 

N.  C— State  v.  Keeter,  80  N.  C. 
472. 

Oh. — Inskeep  v.  State.  86  Oh.  St. 
482;  Johnson  v.  State,  6  Oh.  Dea 
(Reprint)  1208,  12  AmLRec  638,  11 
ClncLBuI    54. 

Okl.— Cutler  v.  Terr.,  8  Okl.  101, 
56    P   861. 

Pa. — Miles  V.  Rempubllcam,  4 
Yeates  319. 

Tex. — State  v.  Pierce,  26  Tex.  114; 
Shannon  v.  State,  7  Tex.  492'  Mills 
V.  State,  41  Tex.  Cr.  447,  BS  SW 
107,  55  SW  338;  Longorla  v.  State, 
(Cr.)  44  SW  1089;  Labbaite  v.  State, 
4    Tex.    A.    169. 

Va. — Saundjrs  v.  Com.,  79  Va.  522. 

W.  Va.— State  v.  Peyton,  68  W.  Va. 
380,    62    SE    393. 

Bng.— 1  Chltty  Cr.  L.  p  747;  Coke 
Lltt.   p   288b. 

[a]  Bula  applied. — (1)  A  verdict 
for  defendant  and  a  discharge  of  the 
lury,  not  followed  by  a  Judgment, 
will  not  support  a  writ  of  error. 
Jumeau  v.  Camp,  48  Fla.  82,  37  S 
622.  (2)  A  mere  oral  decision,  on 
the  hearing  of  a  motion  for  a  new 
trial,  that  the  motion  would  be  over- 
ruled, is  not  a  Judgment.  Easter- 
ling V.  State,  11  Ga.  A.  134,  74  SE 
899.  (3)  No  appeal  can  be  taken 
from  the  action  of  the  trial  court 
in  arbitrarily  striking  a  criminal 
cause  from  the  docket,  where  no  flnal 
Judgment  of  any  kind  was  entered 
In  such  court.  Com.  v.  Brown,  9 
Ky.  Op.  239. 

68.  Ala.— Palmer  v.  State,  168  Ala. 
124.  53  S  283;  Bridges  v.  State.  124 
Ala.  90,  27  S  474;  Campbell  v.  State, 
123  Ala.  72,  26  S  224;  Thomason  v. 
State,  70  Ala.  20. 

Ark. — State  v.  Falconer,  5  SW  193; 
State   V.   Jones,    26  Ark.    375. 

Ind.— PlRg  V.  State,  9  Ind.  868. 

Iowa. — State  v.  Fleming,  18  Iowa 
443. 

Mich.— Patten  v.  Peo.,  18  Mich.  814, 
100  AraD  173. 

Minn. — State  T.  Bhrlg,  21  Minn. 
462. 

Miss. — Bush  V.  State,  6  S  647. 

Mo.— State  v.  Hodges,  207  Mo.  617, 
106  SW  51;  State  v.  Smith,  207  Mo. 
24.  105  aw  598:  State  v.  George,  207 
Mo.  16.  105  SW  598;  State  v.  Wy- 
mer,    79    Mo.    277;    State    v.    Gregory, 


38  Mo.  501;  State  v.  Johnson,  160  Mo. 
A.  710.  131  SW  924. 

N.  J. — State  v.  Ham,  65  N.  J.  L. 
464,   47  A  608.     . 

N.  Y.— Peo.  V.  C^anepl,  181  N.  Y. 
398,  74  NB  473;  HlU  v.  Peo..  10  N.  Y. 
463. 

N.  C. — State  v.  Smith,  96  N.  C.  680; 
State  V.  Hasell.  95  N.  C.  623;  State 
v.  Saunders,  90  N.  C.  661;  State  v. 
Woodfln,    85    N.    C.    598. 

Okl. — Schrlebar  v.  State,  (  Okl.  Cr. 
119.  116  P  348. 

Tenn. — Sharp  v.  State,  117  Tenn. 
687,  97  SW  812;  Nolln  v.  State,  6 
Coldw.   12. 

Tex.— Hill  V.  State,  41  Tex.  253: 
Mayfleld  v.  State,  40  Tex.  289;  Murray 
V.  State,  36  Tex.  472;  Dooly  v.  State, 
33  Tex.  712;  Calvin  v.  State,  23  Tex. 
677;  Burrell  v.  State,  16  Tex.  147; 
KInch  V.  State,  67  Tex.  Cr.  573,  160 
SW  610;  Foster  v.  State,  64  Tex.  Cr. 
631.    143    SW    825;    Tucker    v.    State, 

62  Tex.  Cr.  46,  136  SW  258;  Smith 
v.  State,  1  Tex.  A.  408. 

Wash. — Regan  v.  Terr.,  1  Wash. 
T.  81. 

Wis. — State  V.  Stone,  37  Wis.  204; 
CrlUey   v.    State,   20   Wis.    231. 

6S.  Palmer  v.  SUte,  168  Ala.  124. 
53  8  283;  Shirley  v.  State,  144  Ala. 
36,  40  S  269;  Moss  v.  State,  140  Ala. 
199,  37  S  156.  See  Longoria  v.  State, 
(Tex.  Cr.)  44  SW  1089  (holding  that 
a  Judgment  entered  upon  a  verdict 
convicting  defendant  of  a  felony 
which  does  not  show,  as  required  by 
Code  Cr.  Proc.  art  831  subds  9,  10, 
that  the  court  adjudged  defendant 
guilty,  and  that  he  be  punished  as 
determined  by  the  Jury,  Is  defective, 
and  not  flnal). 

70.  Palmer  v.  State.  168  Ala.   124, 

63  S  283;  Shirley  v.  State,  144  Ala. 
35.  40  S  269;  Moss  v.  State,  140  Ala. 
199,    37    S    156. 

71.  Palmer  v.  State.  168  Ala.  124, 
63  S  283;  Collins  v.  State,  148  Ala. 
667,  41  S  672;  Mayers  v.  State.  147 
Ala.  687,  40  S  658:  Moss  v.  State,  140 
Ala.  199,  37  S  156;  Marks  v.  State, 
131  Ala.  44,  31  S  18;  Bridges  v.  State, 
124  Ala.  90,  27  S  474;  Campbell  v. 
State,  123  Ala.  72,  26  S  224;  Wright 
v.  State,  103  Ala.  96,  16  S  606;  Ich- 
ols  V.  State.  100  Ala.  23.  14  S  639; 
Joyner  v.  State,  78  Ala.  448;  Ayers  ▼. 
State,  71  Ala.  11;  Perry  v.  State,  4 
Ala.  A.  70,  69  S  230. 

72.  Palmer  v.  State,  168  Ala.  124, 
63  S  283;  Shirley  v.  State,  144  Ala. 
35,  40  S  269;  Thomas  v.  State,  12 
Ala.  A.  278,  68  S  624  [certiorari  den 
192  Ala.    690,   68    S   1020]. 

73.  See  supra  S  3284. 

74.  Peo.  v.  Brannen,  173  Mich.  411, 
138    NW    1050. 

76,     BenteiuM   genaraUy   see   supra 


For  later  omws,  developmeata  and  «li*lifM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numher. 


§§  3291-3293] 


CRIMINAL  LAW 


[17  a  J.]     31 


OcnenL  As  previoosly  stated,  is  the  absence  of  a 
statute  which  provides  otherwise,  the  proceedings 
in  a  criminal  case  cannot  be  reviewed  until  a  final 
jndgment  has  been  rendered,"  and  since  the  sen- 
tence is,  as  a  general  rnle,  the  judgment  against 
aceased,'^  it  follows  that  until  sentence  has  been 
properly  pronoiinced  and  entered  on  the  record  an 
appeal  will  not  lieJ"  In  some  jurisdictions  there  are 
statutes  expressly  enforcing  this  rule."  In  other 
jurisdietions,  however,  there  are  statutes  changing 
OT  modifying  the  mle.^"  A  stipulation  between 
counsel  that  an  appeal  may  be  determined  by  the 
court  gives  it  no  jurisdiction  where  sentence  has  not 
been  prononneed.*^ 

H  3292]  (2)  Whwe  StupeBsion  of  Pronoime- 
ing  Santanctt.*'  In  the  absence  of  a  statute  which 
provides  otherwise,  where  a  sentence  has  not  been 
pronounced  against  one  convicted,  but  has  been  sus- 
pended,** or  where,  after  conviction,  the  case  has 
been  placed  on  file,  so  as  merely  to  suspend  active 
proceedings,**  an  api>eal  is  premature.    Likewise,  in 


the  absence  of  a  statute  authorizing  it,  ao  order  re- 
voking the  suspension  of  the  sentence,**  or  an  order 
imposing  a  suspended  sentence,*'  is  not  appealable, 
^though  it  has  been  held  that  the  right  and  pro- 
priety of  imposing  a  suspended  sentence  may  be  re- 
viewed by  certiorari.*^  A  statute  g^iving  an  appeal 
to  ' '  any  person  sentenced  for  any  offence  by  a  police 
court"  was  held  not  to  authorize  an  appeal  from 
the  finding  of  the  court  that  a  condition  on  which 
sentence  was  suspended  was  not  performed.** 
Under  the  suspended  sentence  law  of  some  jurisdie- 
tions, while  a  conviction  with  suspended  sentence  is 
not  a  final  appealable  judgment,**  the  right  of  ^peal 
accrues  whenever  the  court  sets  aside  the  order  sus- 
pending sentence  and  proper  sentence  is  pro- 
nounced." 

[$  3293]  a.  SeqniBita  and  Snfficiency  of  Jndg- 
mnit  or  Sentance" — (1)  In  General.  A  judgment 
or  sentence  to  sustain  an  appeal  must  show  the  pre- 
cise character  and  duration  of  the  fine  or  other  pun- 
ishment which  was  imposed.'*    A  jndgment  discharg- 


i  1000  et  acq. 
n.    S««  supra    I   S2S4. 
17.    See  supra  (  SOOl. 
TS.    Ala.— White  V.  SUte.  184  Ala. 
1S7,  32   S   320;   Bz  p.   State.  »4  Ala. 
431.   10  S   S4». 

Conn. — State  v.  Vauahan,  71  Conn. 
457,   42  A   640. 

La.— State  v.  O'Neal.  1S8  lA.  977, 
70  S  1011;  State  v.  Mloton,  112  La. 
110,  SO  S  S14;  State  v.  Jbhnson,  36 
La.  Ann.  306;  State  v.  Brown,  27  Lia. 
Ann.  28<;  State  v.  Pratt,  •  La.  Ann. 
1&7;  State  ▼.  May,  •  La.  Ann.  $»; 
State  T.  Homsby,  <  Rob.  683.  41 
AmD  314. 

Md.— Fleet  v.  State.  21  A  867;  Lamb 
▼.  SUte.  66  Ud.  286,  7  A  399. 

Hiss.— Lemly  v.  State.  69  Miss. 
(28,  It  8  5B*. 

Ho. — State  V.  Georre,  207  Uo.  16, 
105  BW  698;  State  v.  Kelley,  206  Mo. 
185,  106  SW  606,  12  AnnCaa  681. 

N.  T.— Eaahmy  v.  Peo..  78  N.  T. 
130;  HlII  V.  Peo.,   10  N.  T.   463. 

N.  C— State  V.  Tripp,  168  N.  a 
150,  83  SB  630;  State  v.  Smith.  »| 
N.  C.  680.  See  State  v.  Lockyear,  96 
N.  C.  631.  89  AmR  287  (where  de- 
fendant was  adjudged  not  guilty  and 
the  state  appealed,  and  It  waa  held 
that  apiieal  should  be  dismissed  be- 
cause Judgment  discharging  defend- 
ant was  not  rendered  by  the  court). 

Pa.— Marsh  v.  Com.,  16  Serg.  & 
R.    319. 

S.  C— State  V.  Byara,  79  S.  C.  174, 
to  SB  448;  State  v.  Hill,  74  S.  C 
415,  54  SB  614:  State  v.  Hughes,  66  S. 
a  540,  36  SB  214;  State  v.  High- 
tower,  81  S.  C.  698,  11  SB  679;  State 
T.  UcKettrick,    13   S.   C.   439. 

Tex. — Hinman  v.  State,  64  Tex.  Cr. 
114,  lis  SW  280;  Jones  y.  State,  43 
Tex.  Cr.  419,  66  SW  669;  Cheatham 
V.  State.  (Cr.)  44  SW  1094;  Crow 
T.  State.  (O.)  86  SW  93;  Heinsman  v. 
8tat^  34  Tex.  C^.  76,  29  SW  166, 
412;  Ctonsales  v.  State,  (Cr.)  28  SW 
047;  Bart  v.  SUte,  14  Tex.  A.  323. 

See  Baves  v.  State,  113  Oa.  749, 
n  SB  318  (holding  that  a  writ  of 
error  will  not  be  dismissed  on  the 
(round  that  the  motion  for  a  new 
trial  waa  made  and  filed  before  sen- 
tence was  pronounced  upon  accused, 
rach  sentence  having  been  pro- 
nounced prior  to  the  suing  out  of 
the  bill  of  exceptions). 

79.  State  v.  Vaughan,  71  Conn. 
K1,  42  A  640;  Sturgeon  T.  Qray, 
«  Ind.   166. 

[a]  Xa  Vexaa  (1)  under  the  Code 
Or.  Proc.  art  834,  In  all  except  capital 
cases  it  is  necessary  that  sentence 
be  pronounced  before  an  appeal  can 
be  taken.  Wilburton  v.  State,  77 
Tex.  Cr.  657,  179  SW  1169;  Dodd 
»■  State,  77  Tex.  Cr.  643,  179  SW 
5«4:  Klnch  v.  State,  67  Tex.  Cr. 
»73.  150  SW  610:  Wooldridge  v.  State, 
«1  Tex.  Or.  324,  136  SW  124;  Robin- 
son T.  State,  64  Tex.  Or.  659,  113  SW 


763;  Hinman  v.  State,  54  Tex.  Cr. 
434,  113  SW  280;  Jones  T.  State,  43 
Tex.  .Cr.  419,  66  SW  669;  Cheatham 
V.  State,  (Cr.)  44  SW  1094;  Crow  v. 
State,  (Cr.)  36  SW  93;  Heinsman  T. 
State,  84  Tex.  Cr.  76,  29  SW  166. 
482;  Qonxales  T.  State,  (Cr.)  28  SW 
947;  Arcla  v.  SUte,  26  Tex.  A.  193, 
9  SW  686;  Pate  v.  SUte,  21  Tex. 
A.  191,  17  SW  461;  Walters  v.  SUte, 
18  Tex.  A.  8;  Hart  v.  SUte,  14  Tex. 
A.  823;  West  y.  StaU,  7  Tex.  A.  160. 
(2)  Under  this  sUtute  (art  834)  in 
cases  of  felony  where  the  verdict 
prescribes  a  death  penalty  the  appeal 
is  taken  before  sentence  is  pro- 
nounced, and  in  such  case  sentence  Is 
suspended  until  the  decision  of  the 
appellate  court  has  been  received. 
Robinson  v.  SUte,  supra;  Hinman  v. 
State,  supra;  Washington  v.  State, 
31  Tex.  Cr.  84,  19  SW  900;  Pate  v. 
State,  supra;  Cordova  v.  State,  6 
Tex.  A.  446.  (3)  Under  former  stat- 
utes (Hart  Dig.  art  472  et  seq.,  and 
Paschal  Dig.  art  3148),  a  distinction 
was  clearly  made  between  Judgment 
and  sentence,  and  while  a  final  Judg- 
ment was  a  prerequisite  to  appeal, 
yet  it  was  not  required  nor  allowed 
that  the  lower  court  should  pass  sen- 
tence upon  a  party  convicted  as  a 
prerequisite  or  condition  precedent  to 
the  appeal;  on  the  contrary,  such 
sentence  was  expressly  inhibited  and 
suspended  until  the  decision  of  the 
supreme  court  had  been  received  by 
the.  lower  court.  Smith  v.  State,  41 
Tex.  862;  Oreenwood  v.  State,  34  Tex. 
334;  C^alvln  v.  State,  23  Tex.  677;  Bur- 
rell  V.  State,  16  Tex.  147;  Brown  v. 
State,  6  Tex.  A.  546;  Hosier  v.  SUte, 
6    Tex.    A.    220. 

80.  See  statutory  provisions. 

[al  za  Vaaaaohnaatt*  under  St. 
(1832)  c  ISO  I  3,  an  appeal  must 
be  Uken  upon  conviction  before  sen- 
tence, and  by  "conviction"  the  leg- 
islature meant  the  act  of  the  Jury, 
or  the  verdict,  and  intended  to  dis- 
tinguish between  a  conviction  and  a 
Judgn^ent  and  to  allow  the  appeal  to 
be  Uken  from  the  conviction  Instead 
of  from  the  Judgment.  Cora.  v.  Rich- 
ards, 17  Pick.  296.  See  Com.  v. 
HcCormack,  126  Mass.  258  (holding 
that  by  virtue  of  Qen.  St.  c.  114  {  10; 
c  lis  II  7-10,  where  a  case  Is  ripb 
for  final  Judgment  and  sentence  de- 
fendant may  then  bring  question  of 
law,  ruled  against  him,  to  the  su- 
preme Judicial  court  by  appeal  or  ex- 
ceptions without  such  sentence  hav- 
ing been  actually  awarded). 

81.  Lamb  v.  State,  66  Md.  286,  7 
A   399. 

8fl.    OroM  z*feraices: 
Acceptance     of     suspension    of    sen- 
'  tence     as     constituting    waiver    of 

right  to  appeal  see  infra  I   3326. 
Suspension   of  pronouncing   sentence 

generally  see  supra   i    3041. 

88.     Conn. — State    v.    Vaughan,    71 


Connl    467,    42    A    640. 

Ind. — Montgomery  y.  SUte.  182 
Ind.  276,  106  NE  370;  Walther  v. 
State,   179    Ind.    666,    101    NB   1006. 

La. — SUte  V.  Sharpe,  138  La.  666, 
70    8    678. 

N.  J. — SUte  v.  Brewer,  (Sup.)  69 
A   SI. 

N.  't.— Peo.  V.  Bork,  78  N.  T.  846; 
Peo.  v.  Davis,  139  NTS  648;  Peo.  v. 
Flaherty,  128  App.  DIv.  65,  110  NTS 
699  [app  dism  198  N.  Y.  602  mem, 
92  NE  1095  memi;  Peo.  v.  Markham, 
114  App.  Div.   887,   99  NTS  1092. 

N.  C— AUte  v.  Johnson.  169  N.  C. 
Sll.  84  SB  767.  See  SUte  v.  Tripp, 
168  N.  C.  160,  83  SB  630  (holding 
that  an  order  suspending  sentence 
in  a  recorder's  court  Is  reviewable 
by  the  superior  court  only  in  case 
the  recorder  refuses  to  hear  evidence, 
or,  having  heard  it,  commits  abuse 
of  discretion   In  Imposing  sentence). 

See  Peo.  v.  Hartman,  23  C^L  A. 
72,  137  P  611  (holding  that  no  ap- 
peal lies  from  an  order  suspending 
Judgment). 

86.  Com.  V.  Carver,  224  Mass.  42, 
112  NB  481.     See  also  supra  i  S041. 

85.  Renado  v.  Lummus,  205  Mass. 
166,  191  NB  144. 

88.  State  v.  Tripp,  168  N.  C.  160. 
83    SE    630. 

87.  SUte  V.  Tripp,  168  N.  C.  160, 
88    SE    680. 

88.  Leonard  v.  State,  66  N.  H.  671, 
23  A  621;  Philpot  V.  SUte,  66  N.  H. 
260.   20  A   955. 

88.  Oalller  v.  State,  78  Tex.  Cr. 
634,  182  SW  806;  Ex  p.  Lawson,  76 
Tex.  <3r.  419,  175  SW  698;  Blerman 
v.  SUte,  78  Tex.  Cr.  284,  164  SW 
840. 

80.  (}alller  v.  State,  78  Tex.  Cr. 
634,  182  SW  306;  Ex  p.  Lawson,  76 
Tex.  Cr.  419,  175  SW  698;  Blerman 
v.  State,  73  Tex.  O.  284,  164  SW  • 
840.  See  Com.  v.  Carver,  224  Mass. 
42,  112  NE  481  (holding  that  where 
defendant  is  found  guilty,  and  the 
case  is  put  on  file,  thus  merely  sus- 
pending active  proceedings,  the  con- 
duct of  the  trial  will  not  be  reviewed 
unless,  and  until,  the  prosecuting  at- 
torney moves  for  sentence). 

91.  Be^nlaltaa  and  snfflelsBay  of 
Jndgmaat  aad-  ■eateac*  gaaairally  see 
supra  i   3071. 

98.  Ala. — Nichols  v.  State,  100  Ala. 
23,   14    S    539. 

Ark. — Quess    v.    SUte,    6   Ark.    147. 

Pla.— Mathls  v.  SUte.  67  Fla.  277. 
64  S  944. 

Miss. — Wharton  v.  State,  41  Miss. 
680. 

Mo. — SUte  V.  Wilson,  100  Mo.  A. 
47S,    74    SW    887. 

N.  C. — State  v.  Hazell,  95  N.  C 
623 

Tex. — Ansohlncks  v.  SUte,  43  Tex. 
587;  Roberts  v.  State,  3  Tex.  A.  47; 
Butler  v.  State,  2  Tex.  A.  529;  Trim- 
ble  v.    SUte,    2   Tex.   A.    303;    CJhoat* 
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ing  a  prisoner  and  releasing  his  bail  is  appealable,** 
but  a  mere  entry  sustaining  a  motion  to  quash  the 
indictment**  without  an  order  on  the  record  to 
that  effect  is  not."  An  order  sustaining  a  demurrer 
to  an  information  without  dismissing  the  action  is 
not  a  final  judgment  or  order,  and  is  not  review- 
able.'**  Likewise  a  minute  entry  merely  stating 
that  the  motion  filed  to  dismiss  the  action  "sustained 
and  granted"  is  not  an  order  or  judgment  from 
which  an  appeal  will  lie.*^ 

Wliat  conBtitntes  final  jndgmmt.  While  the 
question  as  to  what  constitutes  a  final  judgment  is  a 
subject  of  much  discussion,**  for  the  purposes  of  an 
appeal  it  has  been  said  that  a  judgment  is  final 
where  it  terminates  the  litigation  between  the  par- 
ties on  the  merits  of  the  case,  and  leaves  nothing 
to  be  done  but  to  enforce  by  execution  what  has 
been  determined.**  Thus  a  judgment  entered  upon 
a  verdict  directed  in  favor  of  the  government  on 
issues  raised  by  a  special  plea  in  bar,  by  which  ac- 
cused claimed  immunity  from  prosecution,  is  not  a 
final  judgment  reviewable  by  writ  of  error,  where 
leave  was  given  to  plead  over,  and  a  plea  of  not 
guilty  was  entered  upon  which  no  trial  has  been 
had.'  Ordinarily,  final  judgment  in  a  criminal  ease 
is  the  sentence  of  the  court;'  and  any  judgment  on 
which  a  person  is  liable  to  be  and  is  in  fact  im- 
prisoned is  a  final  decision,  from  which  an  appeal 
may  be  taken.*  However,  so  long  as  anything  re- 
mains to  be  done  there  can  be  no  final  order.*  The 
.words  "it  is  ordered"  standing  as  the  only  words 
of  judicial  action  do  not  make  a  final  judgment 
from  which  an  appeal  will  lie.*  The  fact  that  de- 
fendant filed  a  motion  in  /trrest  of  judgment  after 


instead  of  before  sentence,  as  authorized  by  stat- 
ute, dpes  not  prevent  him  from  having  the  judgment 
reviewed  by  writ  of  error;'  for  the  reason  that  the 
filing  of  such  a  motion  after  sentence  does  not  affect 
the  finality  of  the  judgment  from  which  a  writ  of 
error  will  lie.^  Likewise  the  fact  that  costs  have 
not  been  taxed  at  the  time  a  writ  of  error  was  sued 
out  imposing  a  fine  and  costs,  and  imposing  impris- 
onment in  ease  of  failure  to  pay  the  same,  does  not 
render  the  judgment  inoperative  for  uncertainty  so 
as  to  prevent  an  appeal  therefrom.* 

If  »  dedaraUon  contains  sareral  connts  -for  dis- 
tinct causes  of- action  and  the  jury  return  a  verdict 
upon  one  and  disagree  as  to  the  others,  final  jndg- 
mmt  is  not  rendered;  nor  can  the  rulings  upon  the 
first  count  be  revised  by  appeal  until  the  other 
counts  have  been  disposed  of.*  Likewise,  where  the 
court  enters  judgment  and  pronounces  sentence  upon 
one  count  in  an  indictment  in  a  case  where  defend- 
ant was  convicted  under  another  and  different 
count,  there  is  no  final  judgment  from  which  an 
appeal  can  be  taken.'"* 

[$'3294]  (2)  Where  Judgment  Is  Void.  Where 
a  judgment  is  void  for  want  of  jurisdiction  of  the 
offense,''  or  because  the  trial  was  at  a  term  of  court 
not  authorized  by  law,'*  or  because  the  purported 
judgment  was  rendered  when  the  court  was  not  in 
session,  the  term  having  expired,'*  or  where  the  con- 
viction was  obtained  before  a  court  held  at  an  un- 
authorized place,'*  it  will  not  support  an  appeal. 
But  in  some  jurisdictions  an  appeal  will  lie  from  a 
void  judgment.'* 

[$  3295]  (3)  Judgment  on  P^ea  of  Guilty  or 
Nolo  Contendere."    When  a  judgment  is  properly 


V.  state,   2   Tex.   A.   302. 

[a]  A  jnOvmaat  U  not  mUBolMit 
to  anpport  ma.  appeal:  (1)  Where  It 
merely  recites  the  return  of  a  ver- 
dict or  the  confession  of  Judgment  by 
accused  and  the  assessment  of  a  fine. 
Nichols  V.  State,  100  Ala.  23.  14  S 
539;  Dowell  v.  State,  (Tex.  Cr.)  22 
SW  407.  (2)  Where  It  jnerely  shows 
the  return  of  a  special  verdict  and 
recites  that  the  court,  "being  of  the 
opinion  .  .  .  the  defendant  is  not 
guilty,"  the  verdict  Is  so  entered. 
State  V.  Hazell,  95  N.  C.  623.  (3) 
Where  It  shows  the  usual  prelimina- 
ries, and  orders  that  defendant  be 
remanded  to  Jail  to  await  the  court's 
further  action.  Butler  v.  State,  1 
Tex.  A.  638.  (4)  Where  It  orders  the 
wrong  process  to  be  issued  against 
defendant.  Want  v.  State.  14.  Tex. 
A.  24;  Braden  v.  State,  14  Tex.  A.  22; 
Heatherly  v.  State,  14  Tex.  A.  21. 
(5)  Where  It  shows  an  entry,  recit- 
ing that  .after  conviction,  notice  of 
motion  for  new  trial  was  given  by 
defendants'  counsel,  and  "motion  ar- 
gued and  sentenced  to  two  years  in 
State's  prison  on  each."  Mathis  v. 
State,  67  Fla.  277,  64  S  944.  (6) 
Where  it  shows  that  a  motion  to 
<iuash  the  information  is  sustained, 
and  "it  is  therefore  ordered  by  the 
court  that  the  juiy  .  .  .  be  .  .  .  ex- 
cused from  further  service  herein. 
W^hereupon  the  State  .  .  .  flies  affi- 
davit for  appeal."  State  v.  Wilson, 
100  Mo.  A.  473.  74  SW  887. 

93.  State  v.  Booth,  21  Utah  88, 
59    P   553. 

94.  State  v.  Fraker.  141  Mo.  638, 
43  SW  389;  State  v.  Wilson,  100  Mo. 
A.   473,   74   SW  887. 

95.  State  v.  Hair,  92  Iowa  28,  60 
NW    486. 

96.  Peo.   v.   Saxer,   147  111.  A.   814. 

97.  State  v.  Barnard,  13  Ida.  439, 
90  P  1. 

98.  Helke  v.  V.  8.,  217  U.  S.  423, 
SO  set  539,  54  L.  ed.  821. 

99.  Helke  v.  U.   S.,   217  U.  S.  428, 


30   set   539,   54   L.   ed.   821. 

[a]  Othar  BtatanMutt.— (1)  "No 
order  la  final  In  such  a  sense  as  to 
constitute  a  final  judgment  unless  it 
disposes  of  the  main  case  so  far  as 
there  is  power  in  the  trial  court  to 
decide  upon  the  questions  presented 
by  the  issues,  no  matter  how  clear- 
ly and  decisively  the  order  may  In- 
dicate what  the  ultimate  Judgment 
will  be.  Until  there  is  an  ultimate 
Judgment  the  case  Is  not  finally  dis- 
posed of."  State  v.  Derry,  171  Ind. 
18,  27,.  85  NE  765,  131  AmSR  237 
[quot  Elliott  App.  Proc.  {  83].  (2) 
"The  general  rule  is  that  a  Judgment, 
to  be  final,  must  dispose  of  the  case 
a'i  to  all  the  parties  and  the  whole 
subject-matter  in  dispute."  State  v. 
Derry,  17]  Ind.  18,  26,  86  NB  765, 
131  AmSR  237.  (3)  "A  Judgment  is 
a  decision  or  sentence  of  the  law, 
pronounced  by  the  court  and  entered 
upon  its  docket,  minutes,  or  record. 
A  Judgment  of  a  court  of  record  can 
only  be  shown  by  Its  records.  Where 
there  Is  no  record,  there  Is  no  Judg- 
ment. ,  .  .  Another  definition  is,  that 
a  Judgment  is  that  final  determina- 
tion from  which  an  appeal  may  be 
taken,  and  which  is  evidenced  by  the 
formal  entry  made  by  the  clerk  of 
the  court."  Easterling  v.  State,  11 
Oa,  A.   134,   135,   74   SB  899. 

1.  Helke  v.  U.  S.,  217  U.  S.  423, 
30    set    539,    54    L.    ed.    821. 

[a]  Baasoa  for  ml*.— "As  the 
case  now  stands,  upon  the  plea  of 
not  guilty,  upon  which  the  issue 
raised  must  be  tried  to  a  Jury,  cer- 
tainly the  whole  matter  has  not  been 
disposed  of.  It  may  be  that  upon 
trial  the  defendant  will  be  acquitted 
on  the  merits.  It  may  happen  that 
for  some  reason  the  trial  will  never 
take  place.  In  either  of  these  events 
there  can  be  no  conclusive  Judgment 
against  the  defendant  in  the  case.  It 
is  true  that  in  a  certain  sense  an 
order  concerning  a  controlling  ques- 
tion  of   law   made   in   a   case   is,   as 


to  that  question,  final.  Many  inter- 
locutory rulings  and  orders  effectual- 
ly dispose  of  some  matters  in  con- 
troversy, but  that  is  not  the  test  of 
finality  for  the  purposes  of  appeal 
or  writ  of  error."  Helke  v.  U.  S.. 
217  U.  S.  423,  430,  30  SCt  639,  54 
li.   ed.   821. 

S.  SUte  V.  Kelley,  206  Mo.  685. 
105  SW  606,  12  AnnCas  681.  And  see 
supra   {   3000. 

3.  eom.  V.  Foster,  122  Mass.  317, 
23  AmR  326;  Bryan  v.  Bates,  12 
Allen    (Mass.)    201. 

4.  Walther  v.  State.  179  Ind.  665, 
101  NE  1005;  State  v.  Derry,  171  Ind. 
18,    85    NE   766,    131    AmSR    237. 

5.  State  y.  Boogher,  7  Mo.  A.  573. 
e.     State   V.    Rosenblatt,     186     Mo. 

114,  83  SW  975. 

7.  State  V.  Rosenblatt,  185  Mo. 
114,  83  SW  975. 

8.  State  V.  Donaldson,  12  S.  D.  259, 
81    NW  299. 

Oost>  •■  part  of  Jndgnimt  see 
supra    !    3090. 

9.  Com.  V.  Foster,  122  Mass.  317, 
23  AmR  326.  . 

■mitane*  whar*  moxa  than  oaa 
oonat  ta  tlia  laolctmant  see  supra 
I    3026. 

10.  Womble  V.  State,  (Tex.  Cr.) 
43    SW    114. 

11.  Martin  v.  State,  156  Ala.  89, 
47  S  104. 

13.  Hodo  V.  State,  156  Ala.  43,  47 
S  134;  Qordy  v.  State,  164  Ala.  52, 
45  S  901.  See  also  McDanlel  v.  State, 
(Ala.)  39  S  919  (holding  that  a  Judg- 
ment of  conviction,  rendered  on  an 
Indictment  that  Is  inaufflclent  to  sup- 
port the  same,  will  not  support  an 
appeal). 

13.  Ex  p.  Juneman,  28  Tex.  A.  486, 
13    SW   783. 

14.  Patton  v..  State,  160  Ala.  Ill, 
49   S   809.  

18.  State  V.  Olsen,  (Iowa)  162  NW 
781. 

16.  SvAgmsat  luf  oonlaaaloa  for 
flna  and  coats  see  supra  (  3290. 
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entered  on  a  plea  of  guilty,  it  cannot  be  reviewed 
either  by  appeal  or  by  vrrit  of  error,  since  suchjndg- 
ment  is  in  effect  a  judgment  by  confession.'^  Where, 
however,  the  court  did  not  proceed  properly  in  re- 
eeiving  and  accepting  the  plea  of  guilty,  as,  for  ex- 
ample, in  ascertaining  that  the  plea  was  voluntary 
and  nnderstood  by  accused,  a  judgment  entered  on 
a  plea  of  guilty  in  such  ease  may  be  reviewed,'* 
since  "properly  entered,"  as  used  in  the  foregoing 
teit,  does  not  refer  merely  to  the  form  of  the 
jad^ent,  but  rather  to  the  substance."  Likewise 
defendant  may  appeal  from  a  judgment  based  on  his 
plea  of  guilty,**  or  nolo  contendere,"  on  the  ground 
that  the  indictment  does  not  state  facts  constitut- 
ing a  crime,  as  such  plea  does  not  admit  the  validity 
or  sufficiency  of  the  indictment.  So,  too,  after  a 
plea  of  guilty  and  sentence  accused  may  raise  the 
qaestion  of  the  legality  of  the  sentence  by  writ  of 
error."  Under  a  constitutional  provision  authoriz- 
ing appeals  to  county  courts  in  all  cases  tried  in  a 
JDstice's  court,  it  was  held  that  defendant  was  en- 
titled to  an  appeal  from  such  court  notwithstanding 
his  plea  of  guilty.** 
Wliere  there  is  a  trial  oa  ple»  of  guilty.    Where 


judgment  and  sentence  in  a  criminal  case  are  en- 
tered on  a  verdict  finding  defendant  guilty  on  his 
plea  of  guilty  it  will  support  an  appeal.** 

[(  3296]  (4)  Judgment  Entered  Knnc  Fro  Tunc. 
A  judgment  in  a  criminal  case  entered  nunc  pro  tunc 
may  be  appealed  from.**  Under  a  statute  which  pro- 
vides that,  where  there  is  a  failure  to  enter  a  judgr 
ment  and  pronounce  sentence  upon  conviction  dur- 
ing the  term,  judgment  and  sentence  may  be  pro- 
nqjmced  at  any  succeeding  term  unless  an  appeal 
has  been  taken,  it  has  been  held  that,  where  an  ap- 
peal is  taken  before  final  judgment  has  been  en- 
tered, the  judgment  cannot,  while  the  appeal  is 
pending,  be  entered  nunc  pro  tunc,  so  as  to  perfect 
the  record,  and  the  appeal  will  be  dismissed  ;*°  how- 
ever, after  the  dismissal  thereof  the  judgment  may 
be  entered  nunc  pro  tunc,  and  an 'appeal  prosecuted 
from  the  judgment  so  entered.*^ 

[$  3297]  f.  Orders  after  JTidgineat.*<i  In  the 
absence  of  a  permissive  statute,  orders  made~  after 
judgment  in  a  criminal  case  are  not  appealable.** 
In  some  jurisdictions,  however,  there  are  statutes 
providing  for  an  appeal  from  orders  made  after  judg- 
ment which  affect  substantial  rights  of  defendant,*' 


I  17.    Ala. — State  v.  Thomas,  9  Ala. 

A.  1,  63   S   S88. 

Ark.— Stokes  v.  State,  122  Ark.  66. 
182  SW  521. 

Ina.— Holsclaw  v.  State,  114  Ind. 
SOS.  17  NE  112.  Compare  State  v. 
Gwdncr,  8  Ind.  A.  440,  35  NE  916 
(boldintr  tbat,  where  defendant 
;ileads  not  guilty  but  subsequently 
consents  to  a  ludgrment  of  guilty 
without  any  evidence  being:  heard, 
there  lias  been  a  trial  sufficient,  un- 
der the  statute,  to  i>ermit  him  to 
appeal  within  ten  days  after  the 
"trial"). 

Md.— Lowe  V.  State.  Ill  Md.  1, 
n  A  C37.  24  LRANS  439,  18  Ann 
Cas   744. 

Ho.— Edina  v.  Beck.  47  Mo.  A. 
234. 

W.  Va. — Emsweller  v.  Wallace,  88 
SE  787,   793    [clt   Cyc]. 

See  U.  S.  v.  Tamarra,  21  Philip- 
pine 143  (holding  that  an  appeal 
from  a  judgment  of  conviction  based 
<m  a  plea  of  guilty  raises  no  ques- 
tion of  fact  and  the  court  will  Jook 
to  the  record  only  for  the  purpose  of 
ascertaining  whether  the  penalty  Im- 
insed  is  proper);  Reg.  v.  Bowman,  6 

B.  C.  271  (holding  that  a  plea  of 
guilty  bars  appeal  on  merits).  But 
see  ESt  p.  Harrell,  57  Or.  95,  HO 
F  49}  (holding  that  the  exception 
in  Bellinger  &  C  Code  9  548,  pro- 
viding that  a  party  to  a  civil  action 
nay  appeal  from  a  final  determina- 
tion of  his  cause,  unless  the  Judg- 
ment was  given  by  consent  or  for 
v^nt  of  an  answer,  is  not  applicable 
lo  a  conviction  in  a  criminal  action, 
liased   on    a    plea   of   guilty). 

18.  Lowe  V.  State,  111  Md.  1,  73 
A  637,  24  LRANS  439,  18  AnnCas 
'44;   Rex    V.    Alexander,    23    Cox    0. 

C.  604.  Compare  State  v.  Thomas, 
1  Ala.  A.  1.  63  S  688  (holding  that, 
•here  accused  was  but  sixteen  years 
old  and  was  not  represented  by  coun- 
sel when  he  was  convicted  on  his 
Plea  of  gulltjr^  his  conviction  did  not 
require  a  finding  that  the  plea  was 
voluntary  ao  as  to  deprive  him  of  the 
ri;sht  to  appeal). 

19.  trf>we  v.  State.  111.  Md.  1.  73 
A  637.  24  LRANS  439,  18  AnnCas 
744. 

SO.  Ark. — Stokes  v.  State,  122  Ark. 
54.  58,  182  SW  521   [clt  Cyc]. 

Ind. — ^Arblntrode  v.  State.  67  Ind. 
«7.    33    AmR    86. 

Me.— Galeo  v.  State,  107  Me.  474, 
7«  A  867;  Smith  v.  State.  33  Me.  48, 
54  AmD   607. 

Oh.— Gage  v.  State,  24  Oh.  Cir.  Ct. 
':«;  Hogue  V.  State,  23  Oti.  Cir.  Ct. 

;57, 
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W.  Va. — Emsweller  v.  Wallace,  88 
SE  787. 

81.  Sunday  Creek  CTo.  v.  U.  S.,  210 
Fed.  747,  127  CCA  297  [aff  194  Fed. 
252];  Hocking  Valley  R.  Co.  v.  U.  S., 
210  Fed.  735,  127  CCA  285  [aff  194 
Fed.    234]. 

82.  Galeo  v.  State.  107  Me.  474,  78 
A   867. 

83.  Ex  p.  De  Loche,  60  Tex.  Cr. 
525.    100    SW    923. 

84.  Smith  v.  State.  4  Ala.  A.  210, 
58    S   117. 

85.  Ward  v.  Dunne,  136  Ckl.  19,  68 
P  105;  Schriebar  v.  State,  6  Okl.  Cr. 
119.  116  P  348;  Scott  v.  State.  26 
Tex.   116. 

80.  Rios  V.  State.  (Tex.  Cr.)  183 
SW  151;  Tucker  v.  State,  62  Tex.  Cr. 
46.    136  SW   258. 

87.  Rios  V.  State,  (Tex.  Cr.)  183 
SW  151. 

88.  Appeal  ttoxa.  sentenoa  imposed 
in  Bccoxdanoe  with  mandate  of  ap- 
peUata  court   see  qupra   §    3274. 

29.  State  v.  Mariano,  37  R.  I. 
168,  95  A  441;  Allen  v.  State,  9  Lea 
(Tenn.)  651;  Johnson  v.  State,  41  Tex, 
119. 

[a]  Order*  after  judgment  IMA 
not  appaalaUa. — (1)  An  order  over- 
ruling defendant's  motion  after  sen- 
tence to  have  the  sentence  forthwith 
executed.  Johnson  v.  State,  41  Tex. 
119.  (2)  An  order  after  conviction 
detaining  defendant  in  custody  un- 
til he  can  be  tried  on  another  charge. 
Allen  v.  State,  9  Lea  (Tenn.)  651. 

30.  Peo.  V.  Jacksgn,  138  Cal.  32, 
70  P  918;  Ward  v.  Dunne,  136  Cal. 
19,  68  P  105;  Peo.  v.  Walker,  132  Cal. 
137,  64  P  133;  Peo.  v.  Montano.  (Cal. 
A.)  98  P  871;  Peo.  v.  Perez.  9  Cal. 
A.  265.  98  P  870;  Peo.  v.  O'Brien,  4 
Cal.  A.  723,  89  P  438;  State  v.  Broad- 
bent,  27  Mont.  63,  69  P  323;  State  v. 
Tenney,  63  Wash.  486,  115  P  1080; 
State  V.  Seaton.  27  Wash.  120,  67  F 
672;  State  v.  Boyce,  25  Wash.  422, 
65  P   763. 

[a]  Vnder  mich  a  atatate  an  ap< 
peal  has  been  aiiatained  ttom  an  or-, 
deri  (1)  Correcting  the  minutes  in 
respect  to  the  plea.  Peo.  v.  O'Brien, 
4  Cal.  A.  723,  89  P  438.  ^t  see 
Peo.  v.  Walker.  (Cal.)  61  P  800  (hold- 
ing that  an  order  denying  a  motion 
to  correct  the  minutes  of  the  court 
as  to  arraignment  of  defendant  is 
not  an  appealable  order,  especially 
where   the   motion   is   filed   after   the 

Judgment  has  become  final).  (2) 
>enying  a  motion  to  set  aside  a 
Judgment  of  conviction  entered  on  a 
plea  of  guilty  and  to  permit  accused 
to  withdraw  his  plea,  the  motion 
being  based  on  the  ground  that  the 


filea  was  extorted  by  fear  of  vio- 
ence.  Peo.  v.  Montapo,  (Cal.  A.)  98 
P  870;  Peo.  v.  Perei,  9  Cal.  A.  265, 
98  P  870.  (3)  Directing  the  entry  of 
a  Judgment  nunc  pro  tunc.  Ward  v. 
Dunne,  136  Cal.  19.  20,  68  P  105 
(where  the  court  said:  "That  the 
order  does  affect  the  substantial 
rights  of  the  petitioner  is  clear;  for 
while  under  the  order  he  can  be 
committed  to  Folsom,  and  there  im- 
prisoned, without  the  order  he  can- 
not be  imprisoned.  The  only  commit- 
ment to  the  state  prison — the  only 
authority  to  the  warden  for  the  de- 
tention of  a  convict — is  a  certified 
copy  of  the  judgment  (Pen.  Code,  sec. 
1216),  and  there  can  be  no  copy  of 
a  Judgment  which  has  no  existence 
of  record,  but  remains  solely  in  the 
breast  of  the  Judge.  This  order, 
therefore,  for  the  entry  of  a  Judg- 
ment nunc  pro  tunc  was  essential 
to  the  imprisonment  of  the  petition- 
er, and  he  has  a  right  to  appeal  to 
this  court  upon  the  question  wheth- 
er it  was  authorized  by  the  show- 
ing made  at  the  time  of  its  entry"). 
(4)  An  order  vacating  an  order  grant- 
ing a  stay  of  execution  of  Judgment 
and  directing  a  commitment  to  Is- 
sue if  it  afCects  a  substantial  right 
of  defendant.  Peo.  v.  Walker,  supra. 
(b]  Orders  after  Jndgmant  held 
not  appealable. — (1)  An  order  deny- 
ing a  motion  to  vacate  a  Judgment. 
Peo.  V.  Walker,  (Cal.)  61  P  800;  State 
y  Tenney,  63  Wash.  486,  488,  115 
P  1080  (where  the  court  said:  "To 
permit  an  appeal  from  such  an  or- 
der would  in  efFect  enable  a  losing 
party  to  extend  the  statutory  time 
for  taking  an  appeal  to  review  er- 
rors occurring  in  the  cause  in  which 
the  Judgment  is  rendered").  (2)  An 
order  overruling  defendant's  motion 
to  discharge  from  imprisonment.  Peo. 
V.  Walker,  132  Cal.  137,  64  P  133; 
61  P  800.  (3)  An  order  made  after 
judgment,  refusing  to  settle  a  bill 
of  exceptions  in  a  criminal  case,  is 
not  final  and  appealable,  since  the 
party  aggrieved  may  apply  by  peti- 
tion to  prove  his  bill  of  exceptions. 
Peo.  V.  Jackson,  138  Cal.  32,  70  P 
918.  (4)  An  order  of  the  district 
Judge  refusing  to  grant  a  certificate 
of  probable  cause  for  the  reason  that 
in  such  case  application  may  be  made 
to  a  justice  of  the  supreme  court. 
State  V.  Broadbent,  27  Mont.  63,  69 
P  323.  (6)  An  order  overruling  a 
motion'  to  vacate  a  Judgment  and 
sentence,  after  its  affirmance  by  the 
appellate  court,  for  errors  which 
could  have  been  litigated  on  the 
original  appeal.     State   v.   Boyce,   25 
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or  the  Btate.*^ 

Order  flzing  day  for  erecntioiL  A  statute  author- 
izing the  review  of  a  judgment  by  which  a  criminal 
is  condemned  to  death  does  not  permit  a  review  of 
an  order  which  is  merely  collateral  or  auxiliary  to 
that  judgment ;''  and  therefore  an  order  made  after 
such  judgment  merely  appointing  a  day  for  execu- 
tion cannot  be  so  reviewed.^'  Under  a  statute  au- 
thorizing defendant  to  appeal  from  an  order  made 
after  judg^ient  affecting  his  substantial  rights,  it 
has  been  held  that  an  order  fixing  the  date  of  exe- 
cution is  appealable,^*  although  there  is  authority  to 
the  contrary.'*  Under  a  statute  which  permits  an 
appeal  only  from  a  "judgment  of  conviction,"  it 
was  held  that  no  appeal  lies  from  an  order  fixing  a 
new  day  for  the  execution  of  one  sentenced  to 
death,  the  day  originally  set  having  expired.**  Like- 
wise, where  the  trial  court  fixes  a  new  day  for  the 
execution  of  the  sentence  in  accordance  with  the 
order  of  the  appellate  court,  no  appeal  will  lie 
therefrom,  since  it  would  in  effect  be  an  appeal  from 
the  jut^ment  of  the  supreme  court.*' 

Motion  to  strike  out  judgment  and  sentence.  Ac- 
cording to  the  practice  in  some  jurisdictions,  an 
order  overruling  defendant's  motion  to  strike^ out 
the  judgment  and  sentence  is  reviewable.*'    . 

Warrant  of  commitment  and  ezecntion.  Since  the 
warrant  of  commitment  is  no  part  of  the  judgment 
in  a  criminal  case,**  the  question  whether  one  sen- 
tenced to  a  place  of  confinement  on  being  adjudged 
guilty  of  crime  is  confined  on  a  lawful  writ  cannot 
be  reviewed  on  writ  of  error,*"  but  can  be  considered 
only  on  habeas  corpus.*^    It  has  also  been  held  that 


an  appeal  will  not  lie  from  a  warrant  of  execution, 
since  it  is  not  a  judicial  order  within  the  meaning  of 
a  statute  allowing  appeals  from  certain  orders  made 
after  judgment.** 

Allowance  fees.  In  the  absence  of  a  statute  au- 
thorizing it,  an  appeal  will  not  lie  from  an  order  of 
the  court  making  an  allowance  of  fees  to  an  expert 
witness.**  It  has  also  been  held  that  no  appeal  lies 
from  the  certificate  of  the  justice  presiding  at  a 
criminal  trial  awarding  compensation  to  counsel  ap- 
pointed to  defend  accused.** 

[i  3298]  g.  Particular  Hatter»— (1)  Verdict. 
In  the  absence  of  a  statute  authorizing  it,  an  appeal 
does  not  lie  from  the  verdict  in  a  criminal  case.*' 
Likewise,  in  a  jurisdiction  where  a  reviei^  cannot  be 
had  until  final  judgment  is  rendered,  it  has  been 
held  that  no  appeal  lies  from  an  order  of  the  judge 
refusing  to  enter  a  verdict,  even  though  the  jury 
inadvertently  fails  to  return  a  verdict  of  not  guilty 
on  the  first  count  of  the  indictment  as  directed,  and 
fails  to  agree  on  a  verdict  on  the  other  count;*" 
nOr  will  an  appeal  lie  by  accused  in  a  criminal  case 
from  an  order  setting  aside  a  verdict  on  motion  of 
the  state.*' 

[i  3299]  (2)  Orders  on  Motion  in  Arrest.**  In 
the  absence  of  a  permissive  statute,  an  order  denying 
a  motion  in  arrest  of  judgment  is  not  appealable.** 
By'  virtue  of  statutory  provisions  in  some  jurisdic- 
tions, however,  such  an  order  may  be  reviewed  on 
appeal  from  the  judgement.*" 

[i  3300]  (3)  Orders  on  Motion  for  New  Trial.'* 
Unless  authorized  by  statute,  an  order  denying  a 
motion  for  a  new  trial  in  a  criminal  case  is  not  re- 


Wash.  422,  66  P  768. 

31.  State  V.  O'Brien.  19  Mont  6, 
47  P  103. 

[a]  Orden  held  sot  appealaMe.^ 
An  order  of  the  district  court  sus- 
talnincr  a  defendant's  pleas  of  formal 
acquittal  and  jeopardy^  after  the  re- 
versal of  a  conviction  for  manslaugh- 
ter  under  an  indictment  charging 
murder  in  the  first  degree,  is  not  an 
appealable  order  under  Pen.  Code  i 
2273  subd  4,  providing  that  an  appeal 
may  be  taken  by  the  state  "from 
an  order  made  after  Judgment,  af- 
fecting the  substantial  rights  of  the 
state,"  since  defendant,  after  his  con- 
viction was  set  aside  by  the  appellate 
court,  stood  before  the  court  in  the 
same  position  as  if  no  judgment  had 
been  rendered  against  him.  State  v. 
O'Brien,   19  Mont.   6,    7,   47   P  108. 

33.  Roesel  v.  State,  62  N.  J.  L>. 
868,    41    A    833. 

33.  Roesel  v.  State,  62  N.  J.  L. 
868,    41    A    833. 

34.  Peo.  V.  Currant,  119  Cal.  201, 
61  P  186;  Peo.  V.  McNulty,  96  Cal. 
694.  30  P  963. 

as.  State  V.  Seaton,  27  Wash.  120, 
67  P  672. 

36.  Allen  V.  State,  141  Ala.  36.  36, 
37   S   393. 

37.  State  V.  Levelle,  38  S.  C.  216, 
16  SK  717,  17  SB  30. 

■nooaasiv*  r»vl«wa  gtmmttJlj  see 
supra   i    3274. 

38.  Dutton  v.  SUte.  123  Md.  378. 
91  A  417. 

39.  See  supra  t  3119. 

40.  Marx  V.  Peo.,  204  111.  248,  68 
NE  436. 

41.  Marx  V.  Peo.,  204  HI.  248,  68 
NE  436. 

43.  Peo.  V.  Flannelly,  128  Cal.  83, 
60  P  670.  But  see  Peo.  v.  Ebanks, 
117  Cal.  6B2.  49  P  1048,  40  LRA 
269  (hoMIng  that,  where  the  death 
warrant  was  signed  on  the  third  day 
after  the  Judgment  was  entered,  but 
not  In  the  presence  of  defendant  or 
of  his  counsel,  or  with  the  knowledge 
of  either,  such  order  is  appealable, 
under   Pen.    Code    (    1237,    providing 


that  an  appeal  may.be  taken  by  de- 
fendant from  an  order  made  after 
ludgmont,  affecting  his  substantial 
rights). 

43.  State  v.  Mariano,  87  R.  I.  168, 

95  A    441 

44.  Peo.  v.  Helselbetz.  30  App.  Div. 
199,  Bl  NTS  686,  13  N.  T.  Cr.  22S. 

46.  Peo.  V.  Ruls,  144  Cal.  251,  77 
P  907;  Peo.  v.  Hartman,  23  Cal.  A. 
72,  137  P  611;  Peo.  v.  Garwood,  11 
Cal.  A.  666,  106  P  113:  Peo.  v.  Zim- 
merman, 11  Cal.  A.  115,  104  P  590; 
Hay  den  v.  State,  81  Miss.  66,  32  8 
922 

46.  State  v.  Hill,  74  S.  C.  416.  64 
SE   614. 

47.  State  v.  Timmons,  68  S.  C.  268, 
47    SE    140. 

48.  notion  la  urrMt  of  JnOcuMnt 
fenarally   see   supra   t   2768. 

49.  Ala. — Qulnn  v.  State,  121  Ala. 
88,  25  S  694. 

Cal. — Peo.  V.  Bundy,  168  Cal.  777, 
145  P  637;  Peo.  v.  Rogers,  163  Cal. 
476,  126  P  148;  Peo.  v.  Mohr,  157 
Cal.  732,  109  P  476;  Peo.  v.  Feld, 
149  Cal.  464,  86  P  1100;  Peo.  v.  Ruli, 
144  Cal.  251,  77  P  907;  Peo.  v.  Lon- 
nen,  139  Cal.  634,  73  P  586;  Peo.  v. 
Cadot,  138  Cal.  627,  71  P  649;  Peo. 
.v.  Ford,  138  Cal.  140,  70  P  1076;  Peo. 
v.  Walker,  61  P  800;  Peo.  v.  Burgle, 
128  Cal.  303,  55  P  998;  Peo.  v.  Dolan, 

96  Cal.  316,  31  P  107;  Peo.  v.  Cline, 
83  Cal,  374,  23  P  391;  Peo.  v.  Henry, 
77  Cal.  446,  19  P  830;  Peo.  v.  Mark- 
ham,  64  Cal.  157.  30  P  620,  49  AmR 
700;  Peo.  v.  Ah  Kim,  44  Cal.  384;  Peo. 
V.  Peery,  26  Cal.  A.  143,  146  P  44; 
Peo.  V.  Hartman,  23  Cal.  A.  72,  137 
P  611;  Peo.  V.  Merritt,  18  Cal.  A. 
68,  122  P  889,  844;  Peo.  v.  Crosby,  17 
Cal.  A.  618.  120  P  441:  Peo.  v.  Robin- 
son, 17  Cal.  A.  273,  119  P  627;  Peo. 
V.  Tomalty,  14  Cal.  A.  224,  111  P 
513;  Peo.  v.  Amer,  8  Cal.  A.  137, 
96  P  401;  Peo.  v.  Oliver,  7  Cal.  A. 
601,  95  P  172;  Peo.  v.  Mullen,  7  Cal. 
A.  647,  94  P  867;  Peo.  v.  Hill,  1 
Cal.    A.    414,    82    P   398. 

Iowa. — State  v.  Sloan,  131  Iowa 
676,    109    NW    190. 


N.  T. — Peo.  v.  Allen,  43  N.  T.  28, 
1  Cow.  Cr.  263;  Peo.  v.  Tarbox,  30 
HowPr   SIS. 

Porto  Rico. — Peo.  v.  Rlvas,  16  Por- 
to  Rico    581. 

Tex. — Roberts  v.  State,  3  Tex.  A. 
47. 

[a]  In  aiontan*,  under  Pen.  Code 
!  2272,  authorizing  defendant  to  ap- 
peal from  a  Judgment  of  conviction, 
and  from  an  order  denying  a  motion 
for  a  new  trial,  and  from  an  order 
made  after  Judgment  aSecting  the 
substantial  rights  of  the  party,  no 
appeal  lies  from  an  order  overruling 
a  motion  In  arrest  of  Judgment.  State 
V.  .Brown,  38  Mont.  309,  99  P  954; 
State  v.  Beesskove,  34  Mont.  41,  85 
P  376.  But  see  State  v.  Klngsly,  10 
Mont.  637,  642.  26  P  1066  (holding 
that  where,  under  Comp.  St.  div  3  S 
394,  which  authorizes  an  appeal  "by 
the  'defendant,  as  a  matter  of  right, 
from  any  Judgment  against  him,  and, 
upon  appeal,  any  decision  of  the  court 
or  intermediate  order  made  In  the 
progress  of  the  case  may  be  re- 
viewed," It  was  held  that  an  order 
denying  a  motion  in  arrest  of  Judg- 
ment was  appealable). 

60.  Peo.  v.  Bundy,  168  Cal.  777,  145 
P  637;  Peo.  v.  Rogers,  163  Cal.  476, 
126  P  143;  Peo.  v.  Mohr,  167  Cal. 
732,  109  P  476;  Peo.  v.  Peld,  149  Cal. 
464,  86  P  1100;  Peo.  v.  Walker,  (Cal.) 
61  P  800;  Peo.  v.  Peery,  26  Cal.  A. 
143,  146  P  44;  Peo.  v.  Merritt.  18 
Cal.  A.  58,  122  P  839,  844;  State  v. 
Brown,   38  Mont.   309,  99  P  954. 

[a]  ror  azampls,  under  a  statute 
providing  that,  on  appeal  by  a  de- 
fendant from  a  Judgment,  the  court 
may  review  any  intermediate  order 
or  ruling  Involving  the  merits,  or 
which  may  have  affected  the  Judg- 
ment, it  was  held  that  an  order  deny- 
ing a  motion  In  arrest  of  Judgment 
may  be  reviewed  on  appeal  from 
final  Judgment.  Peo.  v.  Walker, 
(Cal.)  61  P  800,  132  Cal.  137,  64  P 
133 

61.  Kotloa  for  n«ir  tilal  gnwnl- 
ly  see  supra    !    2615. 


For  latar  <)•■••,  d*f«IopBi*ats  and  oIuuigM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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viewable  by  writ  of  error**  or  by  appeal;'*  and  a 
a  statute  authorizing  an  appeal  from  judgments 
overruling  motions  for  new  trials  in  civil  cases  does 
not  apply  to  criminal  eases.'*  In  some  jurisdictions, 
however,  by  virtue  of  express  statutory  provisions, 
accused  may  appeal  from  an  order  or  judgment 
denying  a  motion  for  a  new  trial,''  although  by 
virtue  of  some  statutes  the  ruling  of  the  court  on  a 
motion  for  a  new  trial  is  reviewable  only  on  appeal 
from  a  judgment  of  ednviction." 


Motion  based  on  newly  discovered  evidence.  A 
statute  authorizing  the  review  of  an  order  denying 
a  motion  for  a  new  trial  on  appeal  from  conviction 
does  not  authorize  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial  for  newly  discovered  evi- 
dence after  the  affirmance  of  the  judgment  on  ap- 
peal.''' Under  some  statutes  an  appeal  may  be 
taken  from  the  action  of  the  trial  court  in  denying 
a  new  trial  sought  on  the  grounds  of  newly  dis- 
covered evidence." 


m.  Kettenbach  ▼.  V.  S.,  202  Fed. 
J77,  120  CCA  605;  Frank  v.  V.  B., 
192  Ped.  864,  113  CCA  188;  West  v. 
U.    S.,    20    App.    (D.    C.)    347. 

sa.  Iowa. — State  v.  Olsen,  162  NW 
781. 

He. — State  v.  GoOKlns,  116  Me.  S73, 
98  A   1032. 

Okl. — Merrill  v.  State,  11  Okl.  Cr. 
278,  145  P  1109:  Parker  ▼.  State,  10 
Okl.  Or.  641.  139  P  708;  McLellan  v. 
SUte.    2  Okl.  Cr.   683,   103  P  878. 

Or. — State  v.  Pender,  72  Or.  94, 
142   P  616. 

Wash. — State  v.  lAndes,  26  Waah. 
325.    67    P   72. 

See  State  v.  Byars,  79  S.  C.  174, 
CO  SE  448  (holding  that  an  appeal 
from  an  order  (rrantlng  a  new  trial 
made  before  a  sentence  will  not  lie, 
as  the  sentence  is  the  final  judgment 
essential  to  the  maintenance  of  ap- 
peal). 

[a]  Xa.  Ceorgia,  where  an  extraor- 
dinary motion  for  new  trial  in  the 
superior  court  is  presented  to  the 
lodge  of  the  city  court  who  signs 
the  rule  nisi,  the  entire  proceed- 
ing being  void  ab  initio,  the  Judg- 
ment of  the  judge  of  the  superior 
court  dismissing  the  same  will  not 
be  reviewed  by  the  court  of  appeals. 
Cox  V.  State,  19  Ga.  A.  283,  91  SE 
422. 

5^  Ray  V.  State,  126  Ala.  9,  28 
S  634:  Bondurant  v.  State,  125  Ala. 
31,  21  S  775;  Sandlin  v.  State,  8 
Ala.  A.  396,  62  S  386:  Sanders  V. 
State.  2  Ala.  A.  IS,  66  S  69:  State  V. 
Pender.  72  Or.  94.  142  P  615. 

55.  See  statutory  provisions;  and 
cases   Infra  this  note. 

[a]  IB  Alabama  (1)  Code  1  2846 
was  amended  by  an  act  of  the  legis- 
lature approved  on  Sept.  22,  1915,  so 
as  to  allow  an  appeal  in  criminal 
cases  from  a  Judgment  denying  a 
motion  for  a  new  trial.  Trice  v. 
State.  (A.)  72  S  601.  (2)  Prior  to 
the  time  when  the  amendment  to 
the  code  became  effective  the  deci- 
sion of  the  trial  court  on  a  motion 
for  a  new  trial  was  not  appealable. 
Barton  v.  State,  194  Ala.  2,  69  S 
913:  I^or  V.  State,  186  Ala.  27,  65 
S  331;  Fatten  y.  SUte,  166  Ala.  23, 
16  S  862;  Ferguson  v.  State,  149  Ala. 
:i.  43  8  16:  Grant  v.  State,  145  Ala. 
678.  40  S  80;  Ray  v.  State,  126  Ala. 
i.  28  S  634;  Bondurant  v.  State,  125 
Ala.  81,  27  S  776;  Tumey  v.  State, 
lA.)  75  S  726;  Trice  v.  State,  supra; 
Merrill  v.  State,  11  Ala.  A.  224.  65 
.<<  709;  Bolln  v.  State,  11  Ala.  A.  35, 
«5  S  443  [certiorari  den  187  Ala.  669, 
SS  S  1032];  McDaniel  v.  State,  10  Ala. 
A.  79,  64  S  641;  Sandlin  v.  State, 
•  Ala.  A.  396,  62  S  386-  Arden  v. 
State,  6  Ala.  A.  64,  60  S  638;  Sanders 
r.   State.    2    Ala.  A.   13,    56    S   69. 

[b]  Xb  OallXomla   <1)   under   Pen. 
Code    tfi    1237,    1239.    1247,    an  appeal 
lies    fronJ    an    order    denying    a    mo- 
tion of  accused  for  a  new  trial  before 
judgment.     Peo.  v.  Hartman,  23  Cal. 
A.  72,   187  P  611.     (2)  But  an  order 
refa)>in£r    to    hear    a    motion    to    set 
aside  a  former  order  denying  a  new 
trial     is     not     appealable.        Peo.      v. 
Hayne.  118  Cal.  516.  50  P  654,  62  Am 
SH     25«.       <8)     Under    Fen.     Code     { 
1173.   which    provides   for   an   excep- 
tion to  an  order  denying  a  new  trial, 
toeb   order   may   be   reviewed  on   an 
appeal  from  the  Judgment  on  a  prop- 
er record;  and  there  is  no  necessity 
tor  a  separate   appeal   from   the   or- 
««r.  although  both  are  provided  for 
*▼  9    1237.      Peo.    v.    Thompson,    115 


Cal.  160,  46  P  912. 

[c]  XB  KmtiMfcy  (1)  under  Cr. 
Code  I  281,  as  amended  by  Acta 
(1910)  c  92,  a  ruling  refusing  a  new 
trial  in  a  criminal  case  may  be  re- 
viewed on  appeal.  Com.  v.  Harris, 
147  Ky.  702,  145  SW  387;  Gleason  v. 
Com^  146  Ky.  128,  140  SW  63,  AnnCas 
1913B  757;  Wilson  v.  Com.,  140  Ky. 
1,  180  SW  794.  (2)  Under  Cr.  Code  i 

281,  prior  to  its  amendment  in  1910, 
the  decision  of  the  trial  court  on  a 
motion  for  a  new  trial  was  not  sub- 
ject to  review.  Com.  v.  Harris, 
supra;  Magan  v.  Com.,  119  SW  734; 
Com.  v.  Huber,  126  Ky.  456,  104  SW 

282,  31  KyL  845;  Com.  v.  Wilson,  32 
SW  186,  17  KyL  578;  Com.  v.  Hourl- 
gan,  89  Ky.  305,  12  SW  550.  11  KyL 
509;  Redmon  v.  Com.,  82  Ky.  333,  6 
KyL  227;  Com.  -v.  Dorscy,  11  KyL 
368;  Kennedy  v.  Com.,  14  Bush  340; 
Reed  V.  Com.,  13  Ky.  Op.  849;  Drake 
v.  Com.,  18  Ky.  Op.  848;  Edrington 
v.  Com.,  13  Ky.  Op.  792;  PuUiam  v. 
Com.,  13  Ky.  Op.  9;  Stone  v.  Com.,  11 
Ky.  Op.  136. 

[d]  IB  lUaaonzl,  where  accused 
moved  for  time  to  flle  a  motion  for 
a  new  trial  before  entering  Judgment 
and  the  request  was  denied,  the  rul- 
ing and  evidence  on  the  motion  are 
matters  of  exception.  State  v.  Sparks, 
263  Mo.  609,  173  SW  1057  [transf 
from  180  Mo.  A.  495,  166  SW  6421. 

re}  IB  acalae  (1)  the  common-law 
rule  that  defendant  did  not  have  the 
right  either  to  a  bill  of  exceptions 
or  to  an  appeal  upon  a  denial  by  a 
Judge  at  nisi  prius  of  a  motion  for 
new  trial  prevailed  until  Pub.  -L. 
(1889)  c  152  gave  the  right  of  ap- 
peal on  conviction  of  murder  or  when 
sentence  might  be  imprisonment  for 
life,  and,  by  Pub.  L.  (1909)  c  184, 
and  Pub.  L.  (1913)  c  18,  was  further 
extended  to  all  felonies.  State  v. 
Googlns,  115  Me.  373,  98  A  1032.  (2) 
One  whose  motion  for  a  new  trial  in 
a  case  amounting  to  a  felony  pun- 
ishable by  imprisonment  for  life  is 
denied  by  the  Justice  before  whom  it 
is  heard  may  appeal  to  the  next  law 
term.  State  v.  Perry,  116  Me.  203, 
98  A  634. 

[f]  IB  WlscoBalB  (1)  by  virtue  of 
Rev.  St.  (1898)  i  4719,  as  amended,  a 
writ  of  error  may  be  Issued  to  review 
an  order  denying  a  motion  for  a  new 
trial  whether  made  before  or  after 
Judgment.  Ullman  v.  State,  122  Wis. 
447,  100  NW  818;  Lovesse  v.  State, 
137  Wis.  94,  lis  NW  553.  (2)  How- 
ever, where  the  order  denying  the 
motion  is  made  before  Judgment,  it 
can  be  reviewed  by  writ  of  error  only 
in  case  plaintiff  In  error  can  prevail 
upon  the  trial  court  to  stay  proceed- 
ings until  he  can  test  the  order.  Ull- 
man V.  State,  122  Wis.  447,  100  NW 
818;  Lovesse  v.  State,  137  Wis.  94, 
118  NW  553.  (3)  In  case  the  trial 
court  enters  Judgment,  as  it  may,  the 
appellate  court  will  require  plaintiff 
in  error  to  prosecute  his  writ  to  the 
Judgment  to  the  end  that  all  ques- 
tions may  be  settled  at  once  and  that 
there  may  be  no  opportunity  for  com- 
plications. Ullman  v.  State,  122  Wis. 
447,  100  NW  818.  (4)  This  statute 
authorizing  accused  to  apply  for  a 
new  trial  on  grounds  specified,  and 
authorising  a  writ  of  error  on  the 
denial  of  the  relief,  does  not  apply  to 
a  motion  for  a  new  trial  on  the  min- 
utes of  the  court  for  the  review  of 
exceptions  to  rulings  on  the  trial  re- 
viewable by  writ  of  error,  under  t 
4724,  after  Judgment,  but  grants  the 


right  to  apply  for  a  new  trial  by  mo- 
tion specifying  the  grounds  there- 
for, and  gives  a  review  by  writ  of 
error  on  a  denial  of  the  application. 
Lovesse  v.  State,  137  Wis.  94,  118 
NW  553.  (5)  Prior  to  the  amend- 
ment of  Rev.  St.  (1898)  i  4719,  an 
order  denying  a  motion  for  a  new 
trial  made  after  Judgment  was  not 
reviewable  by  writ  of  error,  because 
it  was  not  a  final  Judgment  nor  an 
order  in  the  nature  of  a  final  Judg- 
ment. Ullman  v.  State,  122  Wis.  447, 
100  NW  818;  Jackson  v.  Stats,  93 
Wis.   422.   66  NW  393. 

66.  Peo.  v.  Trezza,  128  N.  T.  529, 
28  NE  633;  Hebberd  v.  Loeb,  125  App. 
Dlv.  579,  109  NTS  1116;  Merrill  v. 
State,  11  Okl.  Cr.  278,  145  P  1109; 
Parker  v.  State,  10  Okl.  O.  641,  139 
P   708. 

[a]  IB  Tnfllaiia,  under  Burns  St. 
Amiot.  (1914)  i  2217,  which  provides 
that  an  appeal  is  not  perfected  until 
the  transcript  is  filed,  a  denial  of  the 
motion  of  accused  for  a  new  trial, 
made  before  his  transcript  and  as- 
signment of  errors  were  filed  with  the 
clerk  of  the  supreme  court,  although 
after  he  had  given  the  required  no- 
tices of  his  intent  to  appeal.  Is  re- 
viewable on  appeal  from  the  Judg- 
ment. Benadum  v.  State,  182  Ind. 
610,   107   NE  8.  . 

[b]  IB  Iowa  a  statement  of  the 
court,  made  in  overruling  a  motion 
for  a  new  trial,  may  be  excepted  to, 
because    of   Code    (1873)    {    4480,    re- 

'scrving  the  right  to  except  to  a  deci- 
sion of  the  court,  whether  made  "be- 
fore or  after  the  trial  of  the  indict- 
ment or  on  such  trial,"  and  as  a 
decision  affecting  a  "material  or  sub- 
stantial" right.  State  -i.  Taylor,  103 
Iowa  22.  72  NW^  417. 

67.  Peo.  v.  Mayhew,  161  N.  T.  667, 
45  NB  1128;  Peo.  v.  Tre«»a,  128  N.  T. 
529,    28   NE   533. 

"My  conclusion,  therefore,  la  that 
a  denial  of  a  motion  for  a  new  trial 
in  the  Court  of  Special  Sessions  up- 
on the  ground  of  newly-discovered 
evidence  la  appealable  as  an  inter- 
mediate order,  and  the  papers  and 
proceedings  thereon  mifst  be  attached 
to  the  Judgment  roll  and  may  be  con- 
sidered upon  the  appeal  from  the 
Judgment;  but  if  a  motion  is  made 
for  a  new  trial  upon,  newly-discov- 
ered evidence  after  the  affirmance  of 
the  Judgment  and  denied,  no  appeal 
will  He  therefrom.  This  has  been 
distinctly  and  repeatedly  decided  by 
the  Oourt  of  Appeals  in  cases  In- 
volving the  life  of  the  defendant, 
where  every  inducement  would  lead 
the  court  to  a  liberal  construction  of 
the  statutes  and  to  an  entertainment 
of  the  appeal  if  possible."  Hebberd 
V.  Loeb,  126  App.  Dlv.  679,  109  NTS 
1116. 

58.  Howey  v.  State,  9  Okl.  Cr.  453, 
132    P   499 

[a]  IB  Utah,  under  Const,  art  24 
i  2,  providing  that  all  laws  of  the 
territory  of  Utah  not  repugnant  to 
the  constitution  shall  remain  in  force 
until  they  expire  by  their  own  limi- 
tation, 2  Comp.  L.  (1888)  t  5136, 
allowing  an  appeal  from  an  order 
made  after  Judgment  affecting  the 
substantial  rights  of  a  defendant,  not 
being  inconsistent  with  either  Const, 
art  1  1  12,  providing  that  an  accused 
shall  have  the  right  to  appeal  in  all 
cases,  or  Const,  art  8  !  9.  allow- 
ing appeals  from  all  final  Judgments, 
gives  an  accused  the  right  to  move 
for   a   new   trial   on   facts   discovered 
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Onnt  of  new  trial.  In  the  absence  of  a  statute 
authorizing  it,  an  order  of  the  trial  court  setting 
aside  a  verdict  of  acquittal  on  motion  of  the  state 
and  awarding  a  new  trial  is  not  reviewable  by  writ 
of  error."*  However,  it  has  been  held  that,  where 
the  trial  court  directed  a  new  trial  on  account  of 
inadvertently  receiving  the  verdict  in  the  absence 
of  accused,  while  ordinarily  not  a  final  judgment, 
yet  accused  claiming  to  be  entitled,  on  the  record, 
to  an  absolute  discharge,  it  was  held  to  be  suf- 
ficiently final  in  its  nature  to  warrant  the  court 
in  determining  the  appeal  on  its  merits.'" 

[%  3301]  (4)  Orders  in  Insanity  InqniBitions.*^ 
Since  the  judgment  upon  a  collateral  issue  is  not  a 
final  judgment  from  which  an  appeal  or  a  writ  of 
error  will  lie,'*  an  order  or  decision  based  upon  an 
independent  trial  of  the  question  as  to  defendant's 
present  sanity,  either  before  trial,"  or  after  con- 
viction,"'* is  not  reviewable,  even  though  accused  is 
found  insane  by  the  verdict  and  is  committed  to  an 
asylum  by  an  order  of  the  court.''  Likewise  the 
proceedings  and  findings  on  ah  inquisition  to  deter- 
mine defendant's  present  sanity,  held  after  con- 
viction and  sentence,  are  not  reviewable."  It  has 
been  held  that  an  order  denying  a  motion  for  an 
inquest,  made  after  entry  of  judgment  of  conviction 
and  pronouncement-«f  sentence,  is  not  appealable;''' 
and  where  the  court  is  satisfied  from  its  observation 
that  defendant  is  sane,  its  action  in  refusing  an 
order  to  have  his  sanity  determined,  after  a  capital 
sentence  has  been  imposed  in  a  regular  l^al  pro- 
ceeding, is  not  appealable,'*  even  though  the  statute 
provides  for  appeals  from  final  orders  after  judg- 
ment affecting  substantial  rights.'*  However,  where 
accused  made  an  application  for  a  writ  of  error 
coram  nobis,  praying  that  the  proceedings  had  at 
the  trial  be  set  aside  and  held  void  because  of  de- 
fendant's condition  at  the  time  of  the  trial,  the 
refusal  of  the  court  to  institute  an  inquiry  to  de- 
termine the  truth  of  the  facts  suggested  by  the 


motion  was  held  an  appealable  order.^"  On  the 
ground  that  a  statutory  proceeding  to  inqnire  into 
the  sanity  of  a  person  convicted  of  a  capital  of- 
fense is  not  judicial  in  its  character,  it  was  held 
that  the  writ  of  certiorari  would  not  lie  to  review 
the  same.'*  Where,  however,  such  proceeding  is 
judicial  in  its  character,  a  refusal  by  a  judge  to 
take  any  action  upon  an  application  for  such  an 
inquisition  is  reviewable.'^  A  person  who  is  in- 
dicted, but  who  is  found  by  the  jury  to  be  insane 
and  unfit  to  plead,  has  not  been  "convicted"  within 
the  meaning  of  a  statute  authorizing  an  appeal  by 
"a  person  convicted  on  indictment,"  and  therefore 
no  appeal  lies  in  such  case." 

Where  issne  raised  at  trial.  Under  a  statute  per- 
mitting "a  person  convicted  "on  indictment"  to  ap- 
peal, it  was  held  that  a  person  charged  with  crime 
is  convicted  within  the  meaning  of  the  statute  and 
entitled  to  an  appeal  where  a  special  verdict  is 
returned  finding  accused  guilty  of  the  act  charged, 
but  insane  at  the  time  he  did  the  act,  and  an  order 
for  his  detention  is  thereupon  made.'*  But  the 
appeal  lies  only  against  that  part  of  the  verdict 
which  finds  defendant  guilty  of  the  act  charged,'* 
and  not  against  that  part  which  finds  that  he  was 
insane,"  since  the  order  for  the  prisoner's  deten- 
tion as  a  criminal  lunatic  shall  be  known  as  no 
part  of  the  conviction." 

[i  3302]  (5)  Order  Oommittiiig  Defendant  to 
Asylnm.  An  order  of  court  committing  defendant 
to  an  insane  hospital,  after  being  acquitted  on  the 
ground  of  insanity,  and  without  proceeding  aa  re- 
quired by  statute,  was  held  to  be  essentially  a 
judgment  by  which  he  is  deprived  of  his  liberty,  and 
to  be  appealable."  On  the  othetr  hand,  it  has  been 
held  that  an  acquittal  on  the  ground  of  insanity, 
even  where  defendant  is  committed  to  the  hospital 
for  the  insane,  as  directed  by  statute  in  such  case, 
is  not  reviewable."  Likewise,  under  a  statute  per- 
mitting appeals  from  final  judgments,  it  .was  held 


after  Judgment,  and  to  appeal  from 
an  order  refusingr  to  set  aside  the 
Judgment  and  to  grant  a  new  trial. 
State  v.  Morgan,  23  Utah  212,  64  P 
356. 

5».  State  v.  Martin,  67  W.  Va.  544, 
68  SB  270. 

eo.  Com.  V.  Oabor,  209  Pa.  201,  68 
A  278. 

61.  Iiissiilt7  la^iilaltlOBs  gvanttXV 
see  Insane  Persons  [22  Cyc  1104}. 

Biglit  and  BiBBsar  of  hMUrtiiff  Pl*« 
of  lasanlty  bafor*  santMto*  aad  aftai 
cOBVlotloii  see  supra  9  3035. 

Blglit  Mid  manner  of  hearlncr  plea 
of  iaaaalty  after  convtcUon  and  aan- 
tenoe  see  supra  )  3144. 

Baparat*  trial  on  laaaiuty  tsan*  see 
supra  S  2015. 

ea.  Bulger  V.  Peo.,  61  Colo.  187, 
156  P  800;  Inskeep  v.  State,  36  Oh. 
St.  146;  Jordan  v.  State,  124  Tenn. 
81,  136  SW  327,  34  LRANS  1116; 
Crocker  v.  State,  60  Wis.  653,  19  NW 
436. 

63.  Inskeep  v.  State,  36  Oh.  St. 
145;  Jordan  v.  State,  124  Tenn.  81, 
135  SW  327,  34  LRANS  1116;  Crocker 
v.  State,  60  Wis.  553,  19  NW  435. 

64.  Holland  v.  State,  62  Tex.  Cr. 
160,  105  SW  812;  Darnell  v.  State,  24 
Tex.  A.  6,  5  SW  622. 

65.  Crocker  v.  State,  60  Wis.  553, 
19  NW  436. 

66.  Bulger  v.  Pec,  61  Colo.  187, 
166  P  800,  803   [cit  Cyc]. 

67.  Davidson  v.  Com.,  174  Ky.  789, 
192  S'W  846. 

68.  State  v.  Nordstrom,  21  Wash. 
403,  58  P  248,  53  LRA  684.  See  State 
v.  Chretien,  114  La.  81,  38  S  27  (hold- 
ing that  the  appellate  Jurisdiction  of 
the  supreme  court  in  criminal  cases 


Is  confined  to  final  Judgments;  hence, 
where  conviction  of  murder  and  sen- 
tence of  death  have  been  affirmed  on 
appeal,  the  subsequent  refusal  of  the 
trial  Judge  to  appoint  a  commission 
to  inquire  into  defendant's  then  men- 
tal condition  is  not  the  subject  of  re- 
view, and  mandamus  to  compel  him 
to  grant  a  suspensive  appeal  from  his 
refusal   must   be   denied). 

69.  State  V.  Nordstrom,  21  Wash. 
403,  68  P  248,  53  LRA  584. 

70.  Linton  v.  State,  72  Ark.  632,  81 
SW  608. 

71.  Carr  v.  State,  98  Ga.  89,  27  SB 
148. 

72.  Sears  v.  Candler,  112  Go.  381, 
37  SB  442. 

73.  Rex  V.  Larking,  22  Cox  C.  C. 
598. 

Elfeot  of  verdict  of  ffnlltj  but  lap 
sane  see  infra  {  3302. 

74.  Felstead  v.  Rex,  [1914]  A.  C. 
634;  Rex  v.  Machardy,  [1911]  2  K.  B. 
1144,  AnnCasl912A  461;  Rex  v.  Ire- 
land.  [1910]   1  K.  B.   654. 

75.  Felstead  v.  Rex,  [1914]  A.  C. 
534;  Rex  v.  Machardy,  [1911]  2  K.  B. 
1144.  AnnCasl912A  461. 

76.  Felstead  v.  Rex,  [1914]  A.  C. 
534;  Rex  v.  Machardy,  [1911]  2  K.  B. 
1144,  AnnCaBl912A  461. 

77.  Felstead  v.  Rex,  [1914]  A.  C. 
534;  Rex  v.  Machardy.  [1911]  2  K.  B. 
1144.  AnnCasl912A  461. 

78.  Morgan  v.  State,  179  Ind.  300, 
507,  101  NH  6  (where  the  court  said: 
"It  is  to  be  understood  by  this  opin- 
ion, and  we  do  hold  that  in  a  proper 
case,  n  defendant  acquitted  of  a  crim- 
inal charge,  on  the  ground  of  insan- 
ity, may  bo  detained,  temporarily  un- 
til proceedings  may  be  instituted  un- 


der S  2071,  supra,  authorizing  an  in- 
vestigation into  the  Insanity  of  the 
defendant,  and  that  a  defendant  hav- 
ing been  acquitted  of  a  criminal 
charge  might  be,  by  proper  and  law- 
ful proceedings,  confined  in  an  In- 
sane hospital  for  treatment,  or  con- 
fined under  the  statute  providing  for 
the  detention  of  insane  persons  dan- 
gerous to  run  at  large").  See  also 
State  V.  Tenney,  63  Wash.  486,  115  P- 
1080  (holding  that,  on  appeal  from 
the  denial  of  a  motion  to  vacate  a 
Judgment  committing  defendant  as  a 
criminal  insane  person  on  a  verdict  of 
not  guilty  on  account  of  Insanity,  the 
question  of  the  constitutionality  or 
the  statute  authorizing  the  Judgment 
cannot  be  reviewed,  as  that  was  a 
question  of  law  for  the  trial  court, 
to  be  reviewed  only  by  appeal  from 
the  Judgment  itself). 

79.  Campbell  v.  Downer,  94  Kan. 
674,  146  P  1039. 

[a]  Beazon  for  ml*. — "Evidence 
was  introduced  at  the  trial  to  prove 
the  defendant  was  insane  at  the  tim& 
the  offense  charged  in  the  Information 
was  alleged  to  have  been  committed. 
The  Jury  passed  specially  upon  th& 
question  of  the  plaintiff's  sanity.  He 
was  found  to  have  been  insane  on  the- 
date  of  the  alleged  offense,  the  Jury 
so  stated  In  its  verdict,  and  the  plain- 
tiff was  acquitted  of  crime  on  that 
ground.  Under  these  circumstances 
It  Is  clear  that  the  law  governing 
procedure  In  criminal  cases  ceased  to 
have  any  application  the  moment  the 
verdict  was  returned.  The  plaintiff 
has  been  acquitted  of  crime.  A  mo- 
tion for  a  new  trial  on  the  informa- 
tion charging  a  crime  has  no  office  to 
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that  errors  in  the  judgment  of  commitmait  on  a 
verdict  of  not  g^iilty  by  reason  of  insanity  cannot 
be  reviewed  on  appeal  from  an  order  overmline  a 
motion  to  vacate  such  judgment  since  such  appeal 
is  not  from  the  final  judgment.*" 

[S  3303]  (6)  Proceedings  on  Plea  of  Non- 
identity.  Where  a  person  who  has  been  convicted 
of  a  felony  escapes  before  sentence,  and  on  subse- 
quently being  taken  into  custody  the  issue  of  bis 
identity  is  found  against  him  by  a  jury,  and  sen- 
tence is  thereupon  pronounced  by  the  court,  the  ver- 
dict of  the  jury  and  the  judgment  of  the  court 
npon  the  issue  of  identity  are  not  appealable.*^ 

[%  3304]  (7)  Sustaining  Demnrrer  to  Special 
Fleas.  An  order  of  the  court  sustaining  demurrers 
to  special  pleas  filed  by  defendant  to  the  whdle  in- 
dictment is  not  a  final  judgment,  and  therefore  is 
not  reviewable  directly  by  writ  of  error,**  or  by 
appeal.** 

[$  3305]  (8)  Oianting  or  Denying  Petition  for 
Probatidn.**  Under  a  statute  authorizing  the  trial 
court  to  place  one  convicted  of  crime  on  probation, 
the  granting  or  denial  of  the  petition  is  entirely 
discretionary;*^   and   in  the   absence  of  a  statute 


which  permits  it,  an  order  denying  accused's  appli- 
cation is  not  appealable.**    , 

[$  3306]  (9)  Denial  of  Transcript  at  Hxpenso 
of  Oonnty.*'  Under  a  statute  authorizing  an  appeal 
from  an  order  affecting  a  provisional  remedy,  -  an 
appeal  will  lie  from  an  order  refusing  a  transcript 
of  the  evidence  at  the  expense  of  the  county.** 

[$3307]  h.  Decisions  of  Intermediate  OonrtB  ** 
— (1)  In  GeneraL  In  criminal  prosecu|;ions  an  ap- 
peal or  a.  writ  of  error  will  not  lie  from  an  inter- 
mediate court  to  the  supreme  court  except  in  eases 
in  which  it  is  authorized  by  constitutional  or  stat- 
utory provisions.*"  This  rule  applies  whether  the 
judgment  or  order  appealed  from  is  that  of  an 
intermediate  appellate  court,  such  as  the  appellate, 
division  of  the  supreme  court  in  New  York,*^  or  from 
a  circuit,  district,  or  other  superior  court  of  orig- 
inal jurisdiction  on  appeal  from  a  justice  of  the 
peace,  a  county  court,  or  other  inferior  court  or 
tribunal."'  However,  the  right  to  appeal  from  the 
judgment  of  an  intermediate  appellate  court  in 
criminal  .cases  is  sometimes  conferred  by  constitu- 
tional or  statutory  provisions,**  although  it  ia  fre- 
quently provided  that  the  judgments  of  an  inter-. 


perform  and  no  possible  ground  for 
an  appeal  exists.  The  criminal  case 
has  terminated  In  the  plaintiff's  favor 
as  certainly  and  as  absolutely  as  If 
the  special  finding  of  Insanity  were 
absent  from  the  verdict.  From  the 
lime  evidence  of  insanity  was  intro- 
duced the  prosecution  bore  a  double 
aspect—a  trial  for  crime  and  an  in- 
quest relating  to  sanity.  The  ver- 
dict haTlng  eliminated  responsibil- 
ity for  crime  and  having  so  ended 
the  criminal  proceeding,  the  statute 
steps  in,  adopts  the  verdict  the  same 
as  if  It  were  the  result  of  an  Inquest, 
and  direets  -what  shall  be  done.  The 
procedure  is  special  for  the  case  to 
which  It  applies,  and  the  district 
court  has  no  authority  beyond  that 
conferred  by  the  statute.  No  provi- 
sion is  made  for  setting  aside  the  ver- 
dict and  for  granting  a  new  trial,  and 
no  appeal  is  provided  for.  •  On  the 
other  hand,  such  proceedings  are 
clearly  forbidden  by  the  peremptory 
requirement  that  when  the  verdict  is 
returned  the  court  shall  thereupon 
forthwith  commit  the  person  tried  to 
the  hospital  for  the  dangerous  in- 
nne,  and  by  the  special  and  exclusive 
provision  relating  to'  liberation." 
Campbell  v.  Downer,  H  Kan.  674,  676, 
H6  P  1039. 

aa  state  V.  Tenney,  63  Wash.  486, 
11a  P  1080. 

81.  Washington  v.  State,  81  Tex. 
Cr.  S4,  19  SW  900. 

FlM  of  moBUaatttr  gUMrally  see 
mpra  $  3069. 

88.  Tabor  v.  Peo..  90  N.  T.  248  [aft 
25  Hun  638];  Bogert  v.  Feo.,  6  Hun 
(N.  Y.)  282. 

[a]  BaaaoA  for  mis, — "A  writ  of 
error  does  not  lie,  either  In  civil  or 
criminal  cases,  except  from  a  final 
lodgment  of  the  court  to  which  the 
frtii  Is  directed.  The  action  must  be 
finally  disposed  of  In  the  inferior 
court  If  the  decision  had  been  in 
favor  of  the  defendant  upon  the  Issue 
Joined  on  the  demurrer,  a  final  Judg- 
jnent  In  his  favor  would  have  fol- 
lowed, notwithstanding  the  plea  of 
tiot  guilty  remained  untried,  because 
in  that  case  there  could  have  been  no 
trial  on  the  plea  of  not  guilty;  the 
answer,  specially  made  by  the  de- 
ifndant  to  the  whole  Indictment,  hav- 
ing been  held  by  the  court  to  be  suf- 
ficient, would  have  entitled  the  de- 
fendant to  a  final  Judgment,  discharg- 
ing him  from  the  prosecution.  But 
the  order  of  the  court,  sustaining  the 
aemurrer  to  the  special  pleas,  does 
not  by  any  means  authorise  a  final 
radgment  against  him.  For  aught 
that  appears  by  the  record,  the  de- 
foidant  may  not  be  rullty  of  the  of- 


fense charged  in  the  Indictment,  not- 
withstanding the  court  has  held  that 
the  matters  embraced  In  the  special 
pleas  do  not,  of  themselves,  consti- 
tute any  defense  to  the  indictment." 
Bogert  V.  Peo.,  6  Hun  (N.  Y.)  262,  MS. 

83.  Erganbrlght  v.  State,  148  Ind. 
180,   47  NB  464. 

84.  Bight  to  ana  prooaedlaff  for 
probation  befor*  aeBtancs  see  supra  ( 
3044.     See  also  supra  I  3143. 

85.  Peo.  V.  Bartley,  12  Cal.  A.  773, 
108  P  868. 

86.  Peo.  V.  Bartley,  12  Cal.  A.  778, 
108    P   868. 

87.  Blgbt  to  traasorlvt  at  nqMBM 
of  cmmtT  see  infra  S  3376. 

88.  State  v.  Shaffer,  187  I*wa  98, 
114  NW  540;  State  v.  Steidley,  133 
Iowa  31,  110  NW  147;  State  v.  Wright, 
111  Iowa  621,  82  NW  1013. 

[a]  BaaaoB  for  ml*.— "This  pro- 
cedure after  final  judgment  in  a 
criminal  case,  whereby  It  Is  sought 
to  impose  a  financial  burden  upon  the 
county  for  the  purpose  of  assisting 
the  defendant  in  presenting  his  case 
to  this  court,  may  be  said  to  be  in 
the  nature  of  a  provisional  remedy; 
that  is,  one  which  provides  for  his 
present  needs  or  for  a  present  exi- 
gency. Blair  V.  Blair,  74  Iowa  311,  87 
NW  385.  It  Is  not.  strictly  speaking, 
a  part  of  the  criminal  case  itself,  but 
an  after  provision,  made  by  the  leg- 
islature for  the  full  protection  of 
the  accused  upon  appeal  to  this  court. 
We  therefore  think  It  falls  within 
section  4101  of  the  Code,  relating  to 
civil  procedure,  and  that  an  appeal 
will  lie  from  the  order,"  State  v. 
Wright,  111  Iowa  621,  623,  82  NW 
1013. 

89.  OroM  r*fMr*nc««i 
Jurisdiction    of   appeals    In    criminal 

cases  generally  see  supra  {  3277. 
Particular   courts  of  appellate  juris- 
diction    generally    see    Courts    U 
445-676. 

90.  JJew  V.  Terr.,  195  U.  S.  252.  25 
set  68,  49  L.  ed.  182  [writ  of  error 
dism  12  Okl.  172,  70,P  198];  State  v. 
Otero,  52  La.  Ann.  1,  26  S  812;  State 
V.  Duggan,  51  La.  Ann.  1482,  26  S  446: 
Peo.  V.  Banter,  176  App.  Dlv.  733,  163 
NYS  1080.  See  Rex  v.  Carroll,  14  B. 
C.  116  (holding  that  no  appeal  lies 
to  the  full  court  from  the  decision  of 
a  single  judge  quashing  a  conviction 
under  the  criminal  code  in  a  certio- 
rari proceeding). 

ta]  IB  Oatarlo  the  act  of  the  Do- 
minion Parliament  respecting  appeals 
from  the  Court  of  Appeal  for  On- 
tario to  the  Supreme  Court,  60  & 
61  Vict,  c  34  applies  only  to  civil 
cases.  Criminal  appeals  are  still 
regulated   by    the   provisions   of   the 


criminal  code.  Rex  v.  Rice,  32  Oan. 
S.  C.  480,  22  CanLTOccNotes  866  [ra> 
fusing  app  4  Ont.  L.  223,  1  OntWR. 
394,  22  CanLTOccNotes  226]. 

[b]  IB  Vova  BootUk  an  appeal  does 
not  lie  from  the  supreme  court  to  the 
privy  council  where  the  fine  is  leas 
than  £500,  unless  the  court  permits 
it  as  involving  great  public  impor- 
tance.    Rex  V.  Hoare,  49  N.  S.  287. 

91.    See  cases  infra  this  note. 

[a]  IB  V«w  Tork,  under  Code  Cr. 
Proc  %%  61,  749,  770,  and  L.  (1910)  o 
669  SI  72, -94,  an  appeal  from  a  deol- 
sion  of  the  city  magistrate's  court 
lies  to  the  court  of  general  sessions 
and  thence  to  the  appellate  division; 
but  In  the  absence  of  perrhisslon  to 
appeal  as  authorized  by  Code  Cr. 
Proc  !  771,  the  judgment  of  the  ap- 
pellate divisions  is  final.  Peo.  v.  E3ie- 
rold,  211  N.  Y.  386,  105  NB  670,  LRA 
1915D  1223,  AnnCasl91SC  552  [aff  160 
App.  Dlv.  930  mem,  146  NYS  1187 
mem]. 

93.     See  Infra  {  3808. 

93.  See  cases  infra  this  note. 
.  [a]  IB,  OalifozBla  (1)  under  Const. 
art  6  S  4,  an  order  transferring  a 
criminal  case  from  the  district  court 
of  appeals  to  the  supreme  tseurt  for 
hearing  requires  the  concurrence  of 
four  justices  of  the  supreme  court, 
qualified  and  with  power  to  act,  and 
such  an  order  does  not  become  effec- 
tual until  signed  by  the  fourth  jus- 
tice. Peo.  v.  Ruef.  14  Cal.  9,  676,  114 
P  48,  64.  .  (2)  But  where  one  of  the 
Judges  concurring  was  out  of  the 
state  at  the  time  that  the  fourth  jus- 
tice signed  and  from  thence  continu- 
ously until  after  the  time  for  mak- 
ing the  order  had  expired,  the  order 
of  transfer  is  inoperative.  Brown  v. 
Northern  California  Power  Co.,  14 
Cal.  A.  661.  114  P  54,  74;  Peo.  v.  Ruef, 
14  Cal.  A.  576,  114  P  48.  64;  Regan  v. 
Marin  County  Super.  Ct.,  14  Cal.  A; 
672,  .114  P  53,  72.  (3)  The  granting 
of  an  application  for  hearing  In  the 
supreme  court  of  an  appeal  after  de- 
cision by  a  district  court  of  appeal,  is 
the  exercise  of  a  purely  judicial  func- 
tion. Peo.  V.  Ruef,  14  Cal.  A.  678, 
11'4  P  48,  54.  <4)  The  filing  of  an  or- 
der by  the  supreme  court  transfer- 
ring a  cause  pending  In  the  district 
court  of  appeal  to  the  supreme  court 
for  hearing  is  valid,  if  otherwise 
regularly  made  by  a  majority  of  the 
court,  although  not  filed  in  the  clerk's 
office  within  the  pre.scribed  time,  fil- 
ing not  being  essential.  Peo.  v.  Ruef, 
14  Cal.  A.  676,  114   P  48. 

[b]  IB  V«w  Tork  (1)  under  Code 
Cr.  Proc.  S  519,  an  order  of  the  appel- 
ate division  reversing  a  judgment  for 
defendant  on  demurrer  to  an  indict- 
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mediate  appellate  court  in  criminal  cases  in  cer- 
tain instances  shall  be  final."*  Constitutional  or 
statutory  provisions  conferring  appellate  jurisdic- 
tion upon  an  intermediate  court  in  criminal  cases  is 
generally  exclusive.'* 

[i  3308]  (2)  Oases  Origimtting  ia  Jastlce's  or 
Other  Inferior  Court.'"  In  the  absence  of  a  permis- 
sive statute,  no  appeal  or  writ  of  error  lies  from 
a  judgment -of  an  intermediate  court  rendered  on 
appeal  in  a  criminal  case  originating  in  a  justice's 
or  other  inferior  oonrt.*^  Under  the  constitution  and 
statutes  in  some  jurisdictions,  the  judgment  of  an 
intermediate  court  in  cases  appealed  to  it  from  a 
justice's  or  other  inferior  court  is  final.'^  Where, 
however,  the  constitution  of  the  state  provides  that 
the  supreme  court  shall  have  jurisdiction  to  review 


any  decision  of  the  courts  below,  en  cppeal  may  be 
taken  from  the  decision  of  an  intermediate  court;*' 
and  the  same  is  true' where,  under  a  statute,  a  writ 
of  error  is  a  matter  of  rigfat,^  although  it  does  not 
Me  to  an  order  of  an  intermediate  court  reversing 
a  judgment  of  an  inferior  court  and  remanding  ac- 
cused for  a  new  trial.'  According  to  the  practice  in 
some  jurisdictions,  however,  where  the  question  as 
to  the  jurisdiction  of  a  justice  of  the  peace  is  raised, 
and  an  intermediate  court  of  original  jurisdiction, 
exercising  its  common-law  power,  reviews  the  ques- 
tion on  certiorari,  its  decision  may  be  reviewed  by 
writ  of  error  to  the  apx>ellate  court,'  even  though  the 
statute  gives  defendant  the  right  to  appeal  from  the 
judgment  of  the  justice's  court  to  the  court  of 
original  jurisdiction.*     Under  a  statute  permitting 


ment  la  reviewable  in  the  court  of 
appeals.  Peo.  v.  Drayton,  168  N.  T. 
10.  60  NB  1048  [rev  41  App.  Div.  40, 
68  NTS  439,  14  N.  T.  Cr.  1411.  (2) 
An  order  of  the  appellate  division 
reversinK  a  Judgment  of  conviction 
and  grantlngr  a  new  trial  Is  review- 
able oy  the  cMiurt  of  appeals,  since 
Const,  art  6  I  9,  limiting  appeals,  ap- 
plies to  civil  cases  only.  Feo.  v.  Mil- 
ler, 16»  N.  T.  339,  62  NE}  418,  88 
AmSR  646  [rev  64  App.  Div.  450,  72 
NTS  263,  16  N.  T.  Cr.  67].  (3)  Under 
Cr.  Code  i  619  a  Judgment  of  convic- 
tion afiSrmed  by  the  appellate  division 
Is  reviewable  by  the  court  of  appeals, 
and  the  question  whether  the  demur- 
rer to  the  indictment  was  improperly 
overruled  may  be  considered  on  such 
review.  Peo.  v.  Canepl,  181  N.  T. 
398.  74  NB  478  [rev  93  App.  Div.  379, 
87  NTS  772].  (4)  Where  the  people 
appealed  from  a  part  of  a  judgment 
at  the  appellate  division  aflirming  in 
part  and  reversing  in  part  a  Judg- 
ment sustaining  a  demurrer  to  an  in- 
dictment, accused  could,  under  Code 
Cr.  Proc.  {  619  subd  2,  appeal  from 
the  remainder  so  that  the  validity  of 
the  Indictment  could  be  determined 
by  a  single  Judgment.  Peo.  v.  Knapp, 
206  N.  T.  373,  99  NE  841  AnnCas 
1914B  243  [aff  147  App.  Div.  436,  132 
NTS  747]. 

94.  U.  S.  V.  Dickinson,  213  U.  S. 
92,  2»  set  486,  63  L.  ed.  711;  Hunt  v. 
U.  a,  166  U.  8.  424,  17  SCt  609,  41  L,. 
ed.  1063  [dism  writ  of  error  81  Fed. 
796,  10  CCA  74,  63  Fed.  588,  11  CCA 
240];  In  re  Schneider,  .148  U.  S.  157, 
18  SCt  672,  37  L.  ed.  404:  Cross  v. 
Burhe,  146  U.  S.  82,  13  SCt  22.  38  L. 
ed.  896;  Cross  v.  U.  S.,  145  U.  S.  671, 
12  SCt  842,  36  L.  ed.  821:  In  re  Heath, 
144    U.    S.    92,    12    SCt    616,    36    L..    ed. 

568;  Reagan  v.  District  of  Columbia, 
1  App.    (D.  C.)   409;  Pierce  v.  U.  S., 
27  App.    (D.  C.)    582. 

[a]  In  a^oxgia,  the  court  of  ap- 
peals is  the  final  arbiter  as  to  the 
construction  of  all  criminal  statutes 
OKceptlng  only  certain  cases  arising 
under,  statutes  creating  felonies  pun- 
ishable by  death.  Tooke  v.  State,  4 
Oa.  A.  496,  61  SE  917.  ' 

[b]  Sn  V«w  Toik  the  court  of  ap- 
peals has  no  Jurisdiction  to  review 
an  order  of  the  appellate  division  re- 
versing a  conviction  by  the  court  of 
special  sessions  of  the  city  of  New 
Tork,  since  Code  Cr.  Proc.  J  771  pro- 
vides that  the  Judgment  of  the  appel- 
late division  on  appeal  from  special 
sessions  Is  final.  Peo.  v.  Malone,  169 
N.  T.  668.  62  NE  865  [dism  app  63 
App.  Div.  117,  71  NTS  224,  16  N.  T. 
(Jr.  26].  Compare  Peo.  v.  Wendel.  217 
N.  Y.  260,  111  NE  846,  AnnCasl916B 
7j»l  (holding  that  the  Judgment  of  the 
appellate  division  reversing  a  Judg- 
ment of  the  court  of  special  sessions, 
which  sustained  a  demurrer  to  the 
information,  is  appealable  to  the 
douTt  of  appeals). 

[c]  In  Texas  the  court  of  criminal 
appeals  Is  a  court  of  final  Jurt.sdlctlon 
in  matters  In  which  it  has  any  Juris- 
diction, and  from  its  action  no  appeal 


will  lie.  Ex  p.  Mussett,  72  Tex.  Cr. 
487,  162  SW  846. 

90.  Brown  v.  U.  S.,  171  U.  S.  681. 
19  SCt  66,  43  L..  ed.  812;  SUte  v. 
Otero.  62  La.  Ann.  1.  26  S  812;  State 
v.  Duggan,  61  La.  Ann.  1482,  26  S 
446. 

96  Mimtalu  ttom.  JnstUea  and  oth- 
er Infarwr  oonrts  rensxKlly  see  supra 
S  672  et  seq. 

97.  Many  v.  Franklin,  116  La.  641, 
39  S  741;  Starllper  v.  State,  126  Md. 
295,  94  A  908;  Queen  v.  State,  116  Md. 
678,  82  A  656;  Oreen  v.  State,  113  Md. 
451,  77  A  677;  Nutwell  v.  Anne  Arun- 
del County  Comrs.,  110  Md.  667,  73 
A  710;  Rayner  v.  State.  62  Md.  368; 
Legaspl  v.  Sweeney,  5  Philippine  167; 
Ex  p.  Clntrfln,  6  Porto  Rico  87.  Com- 
pare V.  Lewis,  26  Gratt.  (66  Va.)  938 
(holding  that,  where,  on  a  trial  for 
misdemeanor  in  a  county  court,  the 
Judgment  is  against  defendants,  and 
they  take  the  case  to  the  circuit 
court  where  the  Judgment  is  reversed 
and  Xhe  case  retained  for  a  new  trial, 
there  may  be  a  writ  of  error  to  the 
court  of  appeals  from  the  Judgment 
of  the  circuit  court  since  it  is  a  final 
Judgrae*it  subject  to  review). 

[a]  Zn  Kew  Tork  Code  Cr.  Proc. 
99  699,  773  does  not  authorize  an  ap- 
peal from  the  Judgment  of  the  ap- 
pellate division  affirming  a  conviction 
for  petit  larceny  in  a  case  begun  In 
the  court  of  special  sessions.  Peo. 
v.  Johnston.  187  N.  T.  319,  79  NE 
1018  [dism  app  112  App.  Div.  812,  99 
NTS  411]. 

98.  Com.  V.  Messenger,  4  Mass. 
462;  Minor  v.  State,  86  Miss.  630; 
State  V.  Bour,  10  Oh.  Clr.  Ct.  58,  4 
Oh.  Clr.  Dec.  4. 

[a]  In  Arisona,  under  the  ex- 
press provision  of  Pen.  Code  (1901)  9 
1067,  no  appeal  can  be  taken  from  a 
Judgment  of  the  district  court  ren- 
dered In  a  case  appealed  from  a  Jus- 
tice's court.  Hall  v.  Terr.,  8  Arii. 
409.  76  P  476. 

[b]  In  OaUfomla  a  Judgment  of  a 
Justice  of  the  peace,  which  has  been 
affirmed  on .  appeal  to  the  superior 
court,  cannot  be  reviewed  by  certio- 
rari by  the  supreme  court  as  long  as 
the  Judgment  of  the  superior  court 
stands.  Albers  v.  Humboldt  County 
Super.   Ct,    159   P   458. 

[c]  In  Maryland  (1)  it  is  well 
settled  that,  where  the  circuit  court 
has  Jurisdiction  to  hear  and  decide  an 
appeal  from  a  Justice  of  the  .peace. 
Its  decision  is  final,  and  an  appeal  or 
writ  of  error  to  the  supreme  court 
will  not  lie,  unless  of  course  the  stat- 
ute authorises  such  appeal  or  writ 
of  error.  Green  v.  State,  113  Md.  451, 
77  A  677;  Rayner  v.  State,  62  Md.  368, 
(2)  It  Is  only  where  the  circuit  court 
has  proceeded  without  the  right  or 
Jurisdiction  to  hear  and  decide  the 
case  on  appeal  from  the  Justice's 
court  that  an  appeal  or  a  writ  of  er- 
ror may  be  taken  to  the  supreme 
court  to  reverse  the  Judgment  thus 
unwarrantably  rendered.  Green  v. 
State,  113  Md.  451,  77  A  877;  State  v. 
Ward,  95  Md.  118,  51  A  848;  Rayner  v. 


(1)   a  Judgment  of 
In  a  criminal 


State,  52  Md.  368. 

[d]  In  Taxaa 
the  county  court 

appealed  from  a  Justice's  court  Is 
final  and  is  not  appealable  when  the 
fine  is  under  one  hundred'  dollars. 
Coif  V.  State,  (Cr.)  193  SW  148; 
Qrigsby  V.  State.  CCr.)  183  SW  148; 
Holman  v.  State,  73  Tex.  Cr.  576. 
166  SW  506;  Thomas  v.  State,  71  Tex. 
Cr.  484,  160  SW  380;  Cassens  v.  State. 
56  Tex.  Cr.  18,  118  SW  646;  Kruegel 
v.  State,  (Cr.)  81  SW  1064.  (2)  Where 
a  trial  de  novo  is  had  In  the  county 
court  on  appeal  from  the  Justice's 
court,  there  is  no  further  appeal. 
Robblns  V.  SUte,  (Cr.)  20  SW 
359;  Loper  v.  Stete,  (A.)  17  SW  1090. 
See  also  Campbell  v.  State,  71  Tex. 
Cr.  300,  168  SW  303  (holding  that  a 
person  who  is  convicted  of  violating 
a  city  ordinance  on  appeal  from  a 
city  recorder's  court  and  Is  fined  five 
dollars,  is  not  entitled  to  appeal  to 
the  court  of  criminal  appeals,  since 
he  was  tried  de  novo  and  the  amount 
of  the  fine  was  less  than  the  amount 
necessary  to  confer  Jurisdiction).  (3) 
But  where  the  county  court  dismisses 
an  appeal  from  the  Inferior  court  in  a 
criminal  case  an  appeal  lies  to  the 
court  of  appeals.  Matula  v.  State.  72 
Tex.  Cr.  189,  161  SW  965;  Robblns  v. 
State,  supra;  Loper  v.  State,  supra. 

[e]  la  Vtah  (1)  a  case  involving; 
the  "construction"  of  a  statute  is  not 
within  the  proviso  In  Const,  art  8  ( 
9,  making  final  the  decision  of  district 
courts  in  causes  appealed  from  Jus- 
tices' courts,  except  In  cases  involv- 
ing the  "validity  or  constitutionality" 
of  a  statute.  State  v.  Olsen,  18  Utah 
484,  485,  66  P  22.  (2)  Under  L.  (1909) 
c  87,  providing  for  appeals  from  the 
city  court  to  the  district  court,  but 
that  the  Judgment  of  the  district 
court  shall  be  final  unless  the  amount 
Involved  exceeds  one  hundred  dollars 
or  unless  a  constitutional  question  is 
Involved,  one  convicted  in  the  district 
court  and  fined  has  no  appeal.  Salt 
Lake  City  v.  Lee.  161  P  926. 

99.  State  v.  Ham,  83  N.  C.  690. 
,1.  Smith  v.  Peo.,  98  111.  407.  But 
see  Minor  v.  State,  36  Miss.  630 
(where  the  statute  extended  the  'writ 
of  error  to  all  criminal  cases,  but  It 
was  held  that  a  Judgment  of  the  cir- 
cuit court  upon  an  appeal  taken  from 
the  decision  of  two  Justices  of  the 
peace  and  five  slaveholders,  convict- 
ing a  slave  or  a  free  negro  of  an  of- 
fense not  capital,  is  final,  and  is  not 
subject  to  revision  by  this  court 
upon  writ  of  error). 

3.  State  V.  Bluefleld  Drug  Co.,  41 
W.  Va.  638,  24  SE  649. 

3.  Queen  v.  State,  116  Md.  678,  82 
A  656:  Green  v.  State,  113  Md.  461,  77 
A  677;  Nutwell  v.  Anne  Arundel 
County  Comrs.,  110  Md.  667,  73  A  710; 
Judeflnd  v.  State.  78  Md.  510,  28  A 
405,  22  LRA  721;  Rayner  v.  State,  52 
Md.  368;  Hall  v.  State,  12  Gill  &  J. 
(Md.)  329;  Trinidad  v.  Sweeney,  4  - 
Philippine  531. 

4.  Queen  v.  State,  116  Md.  678.  82 
A   856. 


For  later  oaaes,  developments  and  olianfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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appeals  from  final  judgments  only,  it  was  held  that 
a  writ  of  error  will  not  lie  to  review  an  order  of 
an  intermediate  court  denying  a  motion  to  quash 
an  indictment  removed  into  it  by  certiorari  from  an 
inferior  court  and'  remitting  the  indictment  to  be 
proceeded  with  according  to  law."  By  virtue  of  stat- 
utes in  some  jurisdictions,  where  a  constitutional 
question  is  involved,  a  further  appeal  may  be  prose- 
cuted from  the  decision  of  the  intermediate  court." 
[i  3309]  5.  Bight  of  Beviev  '—a.  In  OeneraL 
As  previously  stated,  the  right  to  review  in  a  crim- 
inal ease  existed  at  common  law,*  although  under  the 
modem  practice  it  is  a  right  which  is  almost  univer- 
sally conferred  and  regulated  by  constitutional,  and 
atatutoiy  provisions.*  Since  the  right  to  appeal  is 
purely  statutory,^"  it  can  be  exercised  only  by  the 
party  to  whom  it  is  giyen.^'  Under  statutes  in 
terms  permitting  appeals  by  the  state  and  by  de- 
fendant, a  judge  cannot  appeal  in  his  judicial 
capacity  from  a  decision  reversing  an  order  made 
by  him,  where  the  decision  affected  no  substantial 
right  of  his  or  of  any  person  whom  he>  represented.'^ 
An  appeal  should  not  be  taken  from  a  judgment  of 
conviction,  where  there  is  no  merit  in  any  assign- 
ment and  clearly  no  prejudicial  error  in  the  record 


of  the  trial." 

Appeal  by  wftnees.  In  the  absence  of  a  permis- 
sive statute,  no  appeal  can  be  taken  by  an  expert 
witness  for  the*,  state  from  an  order  fixing  the 
amount  of  his  fee.'*  Under  a  statute  allowing  an 
appeal  by  "any  party  a^rieved,"  it  was  held  that 
a  witness  in  a  criminal  case  had  no  right  to  appeal 
from  an  order  disallowing  fees  for  attendance  and 
mileage,  since  he  is  not'  a  "party"  to  the  proceed- 
ing." 

Bight  of  sheriff:  In  the  absence  of  a  permissive 
statute  a  sheriff  has  no  right  of  appeal  where  the 
court  has  decided  a  matter  of  costs  against  him.'* 

li  3310]  b.  Bight  Of  Frosecntioii— (1)  In 
Cknisral.  Under  the  common  law  as  generally  un- 
derstood and  administered  in  the  United  States,  the 
state  has  no  right  to  a  writ  of  error,  to  an  appeal, 
or  to  exceptions  in  a  criminal  case  unless  it  is  ex- 
pressly conferred  by  statute,'^  although,  according 
to  some  decisions,  even  in  the  absence  of  a  permis- 
sive statute,  it  is  held  that  the  state  may  revieir 
judgments  in  favor  of  defendant  upon  questions  of 
law  when  there  has  not  been  a  verdict  of  acquit- 
tal.'* In  many  jurisdictions,  however,  statutory 
modifications  of  the  generally  accepted  rule  have 


[a]  Bamaoa  for  ml*. — "  'The  fact 
that  the  statute  gives  an  appeal  to 
the  Circuit  Court  from  th6  judgment 
of  the  magistrate  does  not  take  away 
or  deprive  the  party  of  the  benefit  of 
a  certiorari  for  the  purpose  of  having 
decided  the  question  of  the  power  and 
Jurisdiction  of  the  magistrate,  though 
the  writ  will  not  be  granted  to  bring 
up  the  case  on  its  merits,  as  distin- 
guished from  tbe  question  of  Juris- 
diction where  an  appeal  Is  given.' 
Under  a  certiorari  the  Circuit  Court 
would  be  in  the  exercise  of  Its  ordi- 
nary common  law  Jurisdiction,  and 
from  its  Judgment  In  such  case,  a 
writ  of  error  or  an  appeal  could  be 
prosecuted  to  this  Court."  Queen  v. 
State.  116  Md.  678,  681.  82  A  656. 

5.  Parka  v.  State.  62  N.  J.  L.  664, 
43  A  62. 

6.  Trinidad  v.  Sweeney,  4  Philip- 
pine 531. 

T.  BIcbt  of  dtflsanent  ohlMrtB  to 
(•tlmr  prooaadlnfm  see  Infants  [22 
Cyc  706  et  seq]. 

8.  See  supra  S  3258. 

9.  See  supra  i  3258  et  seq. 

10.  See   supra   {   3261. 

11.  State  v.  Stunkard,  28  8.  D.  311, 
133  NW  258. 

U.  Peo.  V.  Lawrence,  107  N.  T. 
C«7.  E84.    15    ME    187. 

U.  Wilson  V.  State,  10  Okl.  Cr. 
in.  139   P   628. 

14.  State  V.  Mariano,  (R.  I.)  96  A 
441. 

15.  State  V.  Fair.  35  'Wash.  127, 
7«  P  731.  102  AmSR  897. 

16.  Beverly  v.  State,  47  Tex.  Cr. 
m.  84  SW  589. 

IT.  U.  8. — ^U.  S.  V.  Evans,  218  U.  S. 
297.  29  set  507,  5S  L.  ed.  803;  V.  B. 
y.  Sanges.  144  TT.  8.  310,  12  SCt  609, 
It  L.  ed.  445;  tT.  8.  v.  More,  3  Cranch 
159.  2  L.'ed.  397;  U.  8.  v.  Baltimore, 
etc.,  R.  Co..  159  Fed.  83,  86  CCA  223 
[mod  on  other  grounds  220  U.  S.  94, 
31  SCt  368.  SB  L.  ed.  384]. 

Ark. — State  v.  Jones,  22  Ark.  331; 
State  T.  BIscoe,  12  Ark.  683. 

Cal. — ^Peo.  V.  Knowles,  155  P  140; 
Peo.  V.  Solarl,  27  Cal.  A.  610,  165  P 
141;  Peo.  V.  Antonettl,  27  Cal.  A.  508, 
155  P  141;  Peo.  V.  Blgelow,  27  Cal.  A. 
507.  155  P  142. 
Colo. — ^Peo.   V.  Zobel,  6^  Colo.   284, 

ISO  P  837;  Peo.  v.  Raymond,  18  Colo. 

Hi.  32  P  429,  19  LRA  649. 
D.  C. — V.  8.  V.  Evans,  30  App.  68; 

C.  8.  v.  Alnsworth,  3  App.  488. 
Pla. — state  v.  Burns,  18  Pla.  185. 
Oa. — ^E^aves  v.  State,  113  Ga.  749,  39 

SE318:  State  v.  Johnson,  61  Ga.  640; 

State  v.  Capers,  81  Qa.  263;  State  v. 

Uvlnla,  25  Ga.  311;  State  v.  Jones,  7 

Oa.  422;  Coleman  v.   State,   5  Oa.  A. 


766,  64  SB  828;  Bryan  v.  State,  3  Oa. 
A.  26.  59  BE  186;  Mill  v.  State,  2  Oa. 
A.   398,   58  SE  673. 

Ida. — State  v.  Ridenbaugh,  5  Ida. 
710,   51  P  7B0. 

111.— Peo.  V.  Royal,  2  III.  667;  Peo. 
v.  Dill,  2  111.  257;  Peo.  v.  John  York 
Co.,  80  111.  A.  162;  Peo.  v.  Olodo,  12 
111.  A.   348. 

Ind. — State  v.  Overholser,  69  Ind. 
145;  SUte  v.  Campbell,  67  Ind.  302; 
State  v.  Daily,  6  Ind.  9. 

Iowa. — State  v.  Ford,  161  Iowa  323, 
142  NW  984;  State  v.  Johnson,  2  Iowa 
549. 

Kan. — State  v.  Carmlchael,  3  Kan. 
102. 

Ky. — Com.  v.  Sanford,  5  Lltt.  289; 
Com.   V.   Johnson,   8  KyL  788. 

Mass. — Com.  v.  Cummings,  3  Cush. 
212.  60  AmD  732. 

Minn. — St.  Paul  v.  Stanim,  106 
Minn.  81,  118  NW  154;  SUte  v.  Hc- 
Grorty,  2  Minn.  224. 

Miss.— SUte  V.  Key,  93  Miss.  115, 
46  S  75. 

Mo. — State  v.  Chambers,  223  Mo. 
208,  122  SW  1008:  State  v.  Smith,  223 
Mo.  207,  122  SW  1007;  State  v.  Miller, 
223  Mo.  206,  122  SW  1008;  State  v. 
Geier,  223  Mo.  205,  122  SW  1007; 
State  V.  Ballard,  223  Mo.  204.  122  SW 
1007;  State  v.  Craig,  223  Mo.  201,  203, 
122  SW  1006  [cit  Cyc];  State  v. 
Hayes.  220  Mo.  1,  119  SW  899:  State 
V.  Wear,  145  Mo.  162,  46  SW  1099; 
State  V.  Carr,  142  Mo.  607,  44  SW 
776;  State  v.  Bollinger,  69  Mo.  577; 
State  V.  Heatherly,  4  Mo.  478. 

Mont. — State  v.  O'Brien,  20  Mont. 
191,   60  P  412. 

N,  T.— Peo.  v.  Bork,  78  N.  T.  848: 
Peo.  V.  Merrill,  14  N.  T.  74  [rev  2 
Park.  Cr.  590];  Peo.  v.  Corning.  2  N. 
Y.  9,  49  AmD  364;  Peo.  v.  Snyder,  44 
Hun  193;  Peo.  v.  Dempsey,  31  Hun 
526,  66  HowPr  371,  2  N.  Y.  Cr.  117; 
Peo.  v.  Barry,  10  AbbPr  227,  4  Park. 
Gr.  657;  Peo.  v.  Loomls,  30  HowPr 
323:  Peo.  V.  Tarbox,  30  HowPr  318. 

N.  C. — State  v.  Davidson.  124  N.  C. 
839,  32  SE  967;  SUte  v.  Hlnson.  123 
N.  C.  756,  31  SE  854;  State  v.  Ballard, 
122  N.  C.  1024,  29  SE  899;  State  v. 
Jones,   5   N.  C.  257. 

Oh. — Mick  v.  State,  72  Oh.  St.  388, 
74  NE  284;  State  v.  Simmons,  49  Oh. 
St.  305,  31  NE  34;  State  v.  Hance,  26 
Oh.  Clr.  Ct.  273. 

Okl. — State  v.  Weathers,  (Cr.)  162 
P  239;  Oklahoma  City  v.  Tucker,  11 
Okl.  Cr.  266,  145  P  757,  AnnCasl917D 
984. 

dr. — Portland  v.  Erickson,  39  Or.  1, 
62  P  753. 

Philippine. — ^U.  S.  v.  Yam  Tung 
Way,  21  Philippine  67. 


Porto  Rico. — Peo.  v.  Allen,  17  Por- 
to Rico  36. 

S.  D. — State  v.  Stunkard.  28  8.  D. 
311,  138  NW  263;  State  v.  Flnsted,'!* 
S.   D.   422,   93  NW  640. 

Tenn. — SUte  v.  Curie,  Meigs  190: 
State  V.  Solomons,  6  Yerg.  860,  27 
AmD  469. 

Va.— Com.  V.  WIllcoT,  111  Va.  849, 
69  SB  1027:  Com.  v.  Goodwin,  109  Va. 
828,  64  SE  64;  Com.  v.  Harrison,  3 
Va.  Cas.    (4  Va.)   202. 

Wash. — State  v.  Miller,  82  Wash. 
477,  144  P  693:  State  v.  WHght,  60 
Wash.  277,  111  P  18;  State  v.  Johnson, 
24  Wash.  76,  63  P  1124;  SUte  v.  Hub- 
bell,  18  Wash.  482.   51  P  1039. 

Wis.— SUte  v.  Kemp.,  17  Wis.  669. 

See  Hoolahan  v.  Malepart,  5  Dom 
LR  479  (holding  that  the  Quebec 
court  of  king's  bench  cannot.  In  lien 
of  quashing  a  sentence  upon  a  writ 
of  habeas  corpus  and  dlschargrlng  the 
prisoner,  refer  the  matter  to  the 
court  of  appeal  for  amendment  of 
the  sentence,  since  that  would  amount 
to  forcing  an  appeal  upon  accused 
for  the  benefit  of  the  crown). 

"On  common  law  principles,  the 
great  majority  of  our  courts  deny  to 
the  State  the  right  of  appeal,  etc.,  ex- 
cept when  expressly  allowed  by  stat- 
ute, and  a  statute  which  bestows  such 
right  on  the  SUte  is  always  con- 
strued strictly."  State  v.  Clipper,  142 
Mo.  474,  476,  44  SW  264  [quot  Bish. 
New  Cr.  Proc.   (2nd  ed)   {  1272]. 

18,  SUte  v.  Buchanan,  5  Harr.  & 
J.  (Md.)  317,  9  AmD  634;  Peo.  V. 
Swift,  59  Mich.  529,  26  NW  694;  State 
V.  Hart,  88  N.  J.  L,.  48,  95  A  756; 
Com.  V.  Moore,  99  Pa.  670;  Com.  v. 
Capp.  48  Pa.  53;  Com.  v.  Church,  1 
Pa.  105,  44  AmD  112;  Com.  v.  McKis- 
son,  8  Serg.  &  R.  (Pa.)  420,  11  AmD 
630;  Com.  v.  Taylor,  6  BInn.  (Pa;) 
277. 

[a]  In  ZK>Tilslaiut  (1)  the  right  of 
the  state  to  appeal  In  a  criminal  case, 
where,  before  trial,  the  indictment  Is 
quashed  or  held  bad,  on  demurrer,  and 
also  where  a  motion  in  arrest  of 
Judgment  has  been  sustained,  is  gen- 
erally recognized.  SUte  v.  Labry, 
120  La.  434,  45  S  382.  (2)  This  right 
is  not  based  upon  express  sUtutory 
provision  but  depends  upon  a  consti- 
tutional provision  (Const.  [1852]  art 
62)  which  merely  provides  that  the 
supreme  court  shall  have  "Jurisdlo- 
tlon  over  'all  criminal  cases  on  ques- 
tions of  law  alone,'  "  without  specifi- 
cally conferring  such  right  upon  the 
state.  Ross  v.  State,  14  La,  Ann.  364. 
(3)  "The  criterion  of  the  Bute's 
right  of  appeal  Is  whether  the  ruling 
of  the  Judge  is  upon  a  matter  with 
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been  made  allowing  a  right  of  review  upon  the  part 
of  the  state,  under  certain  conditions,  or  for  the 
decision  of  certain  questions;"  but  the  authority 
thus  conferred  on  the  state  to  apt)eal  cannot  be  en- 
larged by  construction  of  the  statute.'°  In  some 
juiisdictiooB  the  state  is  denied  the  right  of  appeal 
in  criminal  cases  by  virtue  of  express  constitutional 
or  statutory  provision.^^  Under  some  statutes  the 
state  may  appeal  when  error  has  been  committed  to 
its  prejudice  and  upon  which  it  is  important  to 
the  correct  and  uniform  administration  of  the  erimi- 
nal  law,''  The  purpose  of  such  a  statute  is  to  ob- 
tain the  decision  of  the  supreme  court  so  that  it 
may  serve  to  secure  the  correct  and  uniform  ad- 

whtch  the  Jury  have  nothinK  to  do. 
Where  there  has  h«en  an  acquittal  by 
the  jury  the  State  cannot  appeal  al- 
though there  has  been  a  misdirection 
by  the  Judge,  but  where  the  Jury  have 
nothing  to  do  with  the  matter  in  hand 
but  it  is  a  question  for  the  Judge 
alone,  as  in  a  motion  to  quash  before 
trial  or  a  motion  in  arrest  after  con- 
viction, the  State  may  appeal  from 
an  adverse  Judgment  The  function 
of  a  Jury  in  criminal  cases,  to  which 
a  sort  of  sacredness  has  been  at- 
tached, by  tradition.  Is  not  interfered 
with  by  the  rulings  of  the  Judge  upon 
matters  wholly  disconnected  with  the 
guilt  or  innocence  of  the  accused  and 
relating  solely  to  legal  questions  aris- 
ing upon  the  structure  of  indictments 
or  upon  the  form  of  pleadings,  and 
there  can  be  and  is  no  reason  why  tlie 
State  should  not  appeal  when  the 
Judgment  is  alone  upon  those  and 
Kindred  matters."  State  v.  Robinson, 
3T  La.  Ann.  673,  676. 

Bigbt  to  TuvUm  JndsmaBta  of  ao- 
qoltUl  guatxtJir  see  infra  {   3318. 

1».  U.  S.— U.  S.  V.  Sutton,  215  U. 
8.  291,  30  set  116,  54  L.  ed.  200:  U. 
S.  V.  Celesttne,  215  U.  S.  278,  30  SCt 
93,  54  L.  ed.  195;  U.  S.  v.  Mason,  213 
U.  S.  115,  29  SCt  480,  53  L.  ed.  72i; 
V.  S.  V.  Keltel,  211  U.  S.  370,  29  SCt 
123,  53  L..  ed.  230;  Taylor  v.  U.  S..  207 
U.  S..  120,  28  SCt  53,  52  L.  ed.  130. 

Ala.-'-State  v.  Morris,  39  S  589; 
State  V.  Harold,  128  Ala.  39,  29  S  592; 
SUte  V.  Dixon,  5  Ala.  A.  271,  59  S 
313;  State  v.  Parlier,  5  Ala.  A.  231, 
59  S  741. 

Arit— State  v.  Miller,  14  Arit  440, 
130  P  891;  Terr.  v.  Gomes,  14  Aril. 
189,  126  P  702,  42  LRANS  975;  Terr. 
V.  Norris.  12  Arli.  176,  100  P  459. 

Ark. — State  v.  Walker,  122  Ark. 
674,  184  SW  38;  State  V.  Smith.  94 
Ark.  368,  126  SW  1067:  State  v.  Du- 
laney,  87  Ark.  17,  112  SW  158,  15  Ann 
Oas  192;  State  v.  Black,  86  Ark.  667, 
111  SW  993. 

Cal.— Peo.  V.  Knowles,  166  P  140; 
Peo.  V.  Roberts,  114  Cal.  67,  46  P 
1016;  Peo.  v.  Tomsky,  20  Cal.  A.  672, 
130  P  184. 

•  Colo. — Peo.  v.  Zobel,  64  Colo.  284, 
ISO  P  837. 

Conn. — State  v.  Lee,  65  Conn.  265, 
30  A  1110,  48  AmSR  202,  27  L.RA 
498;  State  v.  Clerkin,  58  Conn.  98,  19 
A  617. 

D.  C— U.  S.  v.  Cella,  87  App.  423 
[certiorari  den  223  IT.  S.  728,  32  SCt 
526,  56  L.  ed.  633];  District  of  Colum- 
bia V.  Hauf,  33  App.  197;  District  of 
Columbia  v.  Burns,  32  App.  20J;  U.  S. 
v.  Cadarr,  24  App.  143  [rev  on  other 
grounds  197  U.  S.  475,  25  SCt  487,  49 
L,.  ed.  842,  3  AnnCas  10571. 

Ida. — State  v.  Stafford,  26  Ida.  381, 
143  P  628;  SUte  v.  Ridenbaugh,  6  Jda. 
710,  51  P  760. 

Ind. — State  v.  Laughlin,  171  Ind. 
66.  84  NE  766:  State  v.  Morrison, 
166  Ind.  461.  76  NB  968;  State  v. 
Sutherlln.  166  Ind.  339.  76  NK  642. 

Iowa. — State  v.  Ford,  161  Iowa  323, 
142  NW  984;  State  v.  Falrmount 
Creamery  Co.,  153  Iowa  702,  133  NW 
895,  42  LRANS  821;  State  v.  Jackson, 
128  Iowa  643,  105  NW  51;  Burlington 
y.  Unterkiroher,  99  Iowa  401,  68  NW 


ministration  of  the  criminal  law;"  and  if  the  de- 
cision on  the  question  presented  by  such  an  appe&l 
would  not  serve  such  a  purpose  the  appeal  should 
not  be  allowed.'*  Under  a  statute  whicii  allows  the 
state  to  appeal  "upon  a  question  reserved"  by  it 
the  decision  of  the  trial  court  refusing  to  award  a 
judgment  for  attorney's  fees  to  be  taxed  as  costs 
is  one  from  which  an  appeal  may  be  taken  by  the 
state." 

[$  3311]  (2)  Dismissal  of  Proceeding.  As  a 
general  rule,  in  the  absence  of  a  permissive  statute 
the  state  does  not  have  the  right  to  appeal  from  an 
order  of  the  trial  court  dismissing  the  action  against 
defendant,''  and  a  statute  granting  the  state  the 


796. 

kan.— State  v.  Bland,  91  Kan.  160, 
136  P  947:  State  v.  Glenn  Lumber  Co., 
83  Kan.  399,  111  P  484;  State  v.  Rook, 
61  Kan.  382,  69  P  653,  49  LRA  186; 
State  V.  Carmlchael,  3  Kan.  102. 

Ky. — Com.  v.  Brand,  166  Ky.  758, 
179  SW  844:  Com.  v.  Stahr,  162  Ky. 
388,  172  SW  677;  Com.  v.  Pore,  168 
Ky.'465,    165    SW   676;   Com.    v.   Lee, 

154  Ky.  717,  159  SW  522;  Com.  v. 
International  Harvester  Co.,  148  Ky. 
37,  145  SW  1132;  Com.  v.  Prall,  144 
Ky.  577,  139  SW  798,  146  Ky.  109,  142' 
SW  202,  AnnCasl913C  768;  Com.  v. 
Huber,  126  Ky.  456,  104  SW  282,  345, 
31  KyL  846,  929;  Com.  v.  Williams, 
120  Ky.  314,  86  SW  563,  27  KyL  695; 
Com.  V.  Keathly,  82  SW  232,  1001,  26 
KyL  493,  992:  Com.  v.  Schlltzbaum,  76 
SW  835,  25  KyL  1022;  Com.  v.  Dock- 
ery,  64  SW  460,  23  KyL  777;  Com.  v. 
Tudor,  110  Ky.  739,  62  SW  721,  23 
KyL  122;  Com.  v.  Hourigan,  89  Ky. 
305,  12  SW  650,  11  KyL  609;  Com.  v. 
Dobbins,  9  Bush  1;  Com.  v.  Jefferson, 
8  B.  Mon.  313;  Com.  v.  Neff,  9  KyL 
442;  Com.  v.  Snders.  8  KyL  522. 

La, — State  v.  Kramer,  127  La.  1033, 
54    S   341. 

Miss. — State  v.  Brooks,  102  Miss. 
661,  59  S  860;  State  v.  Straughter,  102 
Miss.  569.  59  S  844;  State  v.  Wall,  98 
Miss.  621,  54  S  6;  State  v.  Ireland,  89 
Miss.  763,  42  S  797. 

Mo.— State  v.  Craig,  223  Mo.  1,  122 
SW  1006;  State  v.  Beagles,  174  Mo. 
624,  74  SW  851;  State  V.  Clipper,  142 
Mo.  474,  44  SW  264. 

Mont. — State  v.  O'Brien,  19  Mont, 
6,  47  P  103. 

N.  J. — State  V.  Hart,  88  N.  J.  L. 
48,  96  A  756;  SUte  v.  Meyer,  66  N.  J. 
L.  233,  47  A  486. 

N.  M.— Ex  p.  Carrillo,  168  P  800. 

N.  T. — Peo.  v.  Damron,  212  N.  T. 
256,  106  NE  67  [aff  160  App.  Dlv.  256, 
146  NTS  239,  30  N.  T.  Cr.  347];  Peo. 
V.  De  Bow,  2  N.  T.  9  note;  Peo.  v. 
Firth,  167  App.  Dlv.  492,  142  NTS 
634;  Peo.  v.  Kahn,  155  App.  Dlv.  821, 
140    NTS   618;    Peo.   v.   Hammersteln, 

155  App.  Dlv.  204,  139  NTS  1075  [rev 
139  NTS  644,  and  aff  211  N.  T.  562 
mem,  105  NE  1093  mem];  Peo.  v. 
Herbert.  152  App.  Dlv.  679,  137  NTS 
409;  Peo.  v.  Bink,  151  App.  Dlv.  271, 
135  NTS  733;  Peo.  v.  Hammersteln, 
160  App.  Dlv.   212,   184  NTS  730. 

N.  C— State  v.  Moody.  150  N.  C. 
847,  64  SE  431;  State  V.  Branner,  149 
N.  C.  669.  63  SE  169;  State  v.  Walker, 
145  N.  C.  567.  69  SE  878;  State  V. 
Bowman,  146  N.  C.  452,  59  SE  74,  122 
AmSR  464;  State  v.  Southern  R.  Co., 
126  N.  C.  1073,  35  SE  619,  1039;  State 
V.  Hinson,  123  N.  C.  755,  31  SE  854. 

Oh. — .State  v.  Harvey.  59  Oh.  St. 
218,  62  NE  188;  State  v.  Buechler,  67 
Oh.  St.  95,   48  NE  507. 

Okl. — State  V.  Frlsbee.  8  Okl.  Cr. 
406,  127  P  1091;  State  v.  Brown,  8  Okl. 
Cr.  40,  126  P  245,  AnnCasl914C  394. 

Porto  Rico. — Peo.  v.  Allan,  17  Por- 
to Rico  36. 

S.  D. — State  v.  Stunkard,  28  S.  D. 
311,  183  NW  263;  SUte  v.  FlnsUd,  16 
S.  D.   422,  93  NW  640. 

Utah. — SUte  v.  McKenna,  24  TJUh 
317.    67  P   815. 

Wash. — SUte    v.    Miller,    82    Wash. 


477,   144   P  693;   SUte   v.  Wright.    60 
Wash.  277,  111  P  18. 

W.  Va. — State  v.  Hotel  McCreery 
Co.,  68  W.  Va,  ISO,  69  SE  472,  AnnCas 
1912A  966;  SUte  v.  Peyton,  68  W.  Va. 
380,  52  SE  393;  SUte  v.  Bluefield 
Drug  Co.,  41  W.  Va.  638,  24  SE  649. 

Wyo. — Sheridan  v.  Cadle,  167  P  892 ; 
SUte  V.  Cornwell,  14  Wyo.  626,  85  P 
977. 

Can. — Rex  v.  Praser,  30  Ont.L.  B98. 
19  DomLR  470,  23  CanCrCas  140;  Re 
Buchanan,  15  DomLR  232. 

N.  S. — Rex  V.  Pbinney,  36  N.  S. 
264. 

'    Sask. — Rex  v.   Lynn,   19   CanCrCas 
129. 

[a]  Sh*  high  oowrt  of  Anatralla, 
by  virtue  of  Const.  {  73,  has  power  to 
entertain  an  appeal  from  a.  supreme 
court  of  the  commonwealth  quasli- 
Ing  a  conviction,  although  the  prison- 
er has  been  discharged  from  custody. 
Atty.-Gen.  v.  Jackson,  3  Austr.  C.  L. 
R.   730. 

SOU  State  v.  Weathers.  (Okl.  Cr.) 
162  P  239, 

81.    See  Cases  infra  this  note. 

[a]  In  nilaola  "It  is  provided  in 
the  criminal  code  that  'In  no  criminal 
case  shall  the  people  be  allowed  an 
appeal,  writ  of  error  or  new  trial.' 
Rev.  Stat.,  p.  617,  par.  437."  Peo.  v. 
John  Tork  Co.,  80  111.  A.  162,  163. 

[b]  Zft  T»ZM  (1)  the  right  of  the 
state  to  appeal  in  criminal  cases  is 
denied  by  express  constitutional  pro- 
vision. State  V.  Daugherty,  6  Tex. 
1;  McCue  v.  State,  75  Tex.  Cr.  137, 
170  SW  280;  Prescott  v.  SUte,  52  Tex. 
Cr.  35,  106  SW  192;  State  v.  Morgan, 
4  Tex.  A.  33.  (2)  Under  the  consti- 
tution of  1869  the  state  was  allowed 
an  appeal  in  felony  cases  only.  State 
V.  Wall,  35  Tex.  484;  State  v.  Man- 
ning, 14  Tex.  402. 

[c]  In  VlTfinl*  under  Const. 
(1902)  i  88  (Code  [1904]  p  ccxxx). 
the  court  of  appeals  has  no  Jurisdic- 
tion to  allow  an  appeal  to  the  com- 
monwealth in  a  case  which  involves 
the  life  or  liberty  of  a  person.  Com. 
V.  Willcox,   111   Va.   849,   69   SE  1027. 

aa.  State  V.  Smith,  94  Ark.  368,  126 
SW  1057. 

as.  State  V.  Smith.  94  Ark.  368, 
128  SW  1057. 

a*,  state  V.  Smith.  94  Ark.  368,  126 
SW  1057;  State  v.  Withrow,  47  Ark. 
551,  2  .SW  184. 

[a]  Bnla  appUsd. — Under  this  rule 
the  sUte  cannot  appeal  from  a  rul- 
ing of  the  trial  court  on  the  sufll- 
ciency  of  the  evidence  to  sustain  the 
conviction  in  a  prosecution  for  crim- 
inal libel.  SUte  V.  Smith.  94  Ark. 
368,  126  SW  1067. 

35.  State  v  Bland,  91  Kan.  160, 
136  P  947. 

ae.  Peo.  V.  Knowles,  (Cal.)  155  P 
140;  State  v.  Marshall,  124  Mo.  483. 
27  SW  1107;  State  v.  Murrey,  30 
Wash.  883,  70  P  971;"  SUte  v.  Kemp. 
6  Wash.  212.  SI  P  711. 

[a]  Slaoharra  for  want  of  Jnrls- 
dlotlon. — Under  a  statute  giving  the 
state  an  appeal  only  from  an  order 
quashing  the  indictment  or  arresting 
Judgment  on  the  grounds  that  the 
facts  pleaded  do  not  constitute  a 
crime,   the  sUte  cannot  appeal   frgm 


For  Intar  oasaSi  AvratopaMmts  and  thungmt  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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right  to  appeal  from  an  order  "setting  aside  the 
iadictment  or  information ' '  does  not  authorize  an 
appeal  from  such  an  order.^^  Likewise  a  statute 
granting  the  state  the  right  to  appeal  from  "ma- 
terial errors  in  lav  not  affecting  the  acquittal  of 
the  prisoner  on  the  merits"  does  not  authorize  an 
appeal  from  a  judgment  dismissing  the  proceedings 
because  defendant  had  been  discharged  by  habeas 
corpus,  since  the  judgment'  of  dismissal  was  an 
adjudication  on  the.  merits.'^ 

[k  3312]  (3)  Diacharge  of  Accrued.  As  a  gen- 
eral rule  in  the  absence  of  a  permissive  statute  the 
state  does  not  have  the  right  to  review  a  judgment 
discharging  aecused.^^  Thus  the  state  has  no  right 
to  appeal  &om  an  order  dismissii^  the  case  and  dis- 
charging defendant  because  of  the  delay  on  the 
fiart  of  the  prosecution  in  bringing  him  to  trial;*' 
or  from  an  order  discharging  defendant  after  the 
state  had  rested  because  of  the  insufSciency  of  the 
evidence;''  or  from  an  order  discharging  defendant 
because  of  an  alleged  variance  between  the  indict- 
ment and  evidence  submitted;'-  or  from  an  order 
discharging  defendant  on  the  admission  by  the  state 
of  the  facts  set  out  in  a  plea  in  bar.^'  However, 
constitutional  '*  or  statutory  provisions  "  frequently 
permit  the  state  to  review  judgments  dischai^ing 

37.     Blfht 


the  dismissal  of  an  Information  be- 
cause of  lack  of  jurisdiction  over  de- 
fendant. State  V.  Kemp,  5  Wash.  212, 
31  P  711. 

[b]  la  V«ir  Toxk  an  drder  dis- 
missing an  indictment  or  information 
as  being  insufficient  is  not  appealable, 
since  it  is  not  one  of  ttie  orders  from 
which  Code  Cr.  Proc.  {  518  permits 
the  people  to  appeal.  Peo.  v.  Herbert, 
152  App.  Div.  679,  137  NTS  409;  Peo. 
V  Dundon,  113  App.  Div.  369,  98  NTS 
10<8. 

87.  Peo.  ▼.  Knowles,  (Cal.)  155  P 
140;  Peo.  v.  Bigelow.  27  Cal.  A.  607, 
155  P  142. 

28.  State  v.  Murrey,  30  Wash.  383, 
3k4.  70  P  971. 

M,  State  V.  Hance,  26  Oh.  Clr.  Ct. 
r<l:  State  V.  Hubbell.  18  Wash.  482, 
31  P  1039.  See  State  v.  Brueggeetadt, 
7  Uo.  A.  S76  (holding  that  a  writ  of 
error  by  the  state  will  not  He  from 
a  Judgment  of  the  St.  Louis  court  of 
criminal  correction  discharKing  de- 
fendant). 

30.  Peo.  V.  Hollis,  65  Cal.  78,  2  P 
SS3:  State  v.  Wear,  145  Mo.  162,  46 
SW  1099;  State  v.  Marshall,  124  Mo. 
i83.  27  SW  1107;  State  v.  Aahcraft, 
H  Mo.  348,   8   SW  216. 

31.  State  V.  Kulough,  (Iowa)  133 
N'VV  T06;  State  v.  Hiclcerson,  55  Kan. 
133,  39  P  1045;  State  v.  Moore,  103 
Miss.  699,  60  S  731;  State  V.  Ireland, 
S9  Miss.  763,  42  S  797;  State  v.  Wll- 
lingham,  86  Miss.  203,  38  S  334;  State 
V.  Hubbell,  18  Wash.   482,  51  P  1039. 

32.  State  V.  Branner,  149  N.  C.  B59, 
63  SE  169. 

_33.  State  V/'  Smith,  49  Kan.  358,  30 
P  522. 

34.  See  cases  infra  this  note. 

[a]  la.  malt  Const,  art  8  {  9,  pro- 
viding that  from  all  final  judgments 
of  the  district  court  there  shall  be  a 
right  of  appeal  to  the  supreme  court, 
authorizes  an  appeal  by  the  state 
from  a  judgment  discharging  accused. 
SUte  V.  HcKenna,  24  Utah  317,  67  P 
Mi;  State  v.  Booth,  21  Utah  88,  59  P 
55i. 

35,  State  v.  Fairmont  Creamery 
Co.,  153  Iowa  702,  133  NW  895,  42 
lJl.iNs  821.  See  State  v.  Newklrk, 
«  Mo.  472  (holding  that  under  Wag- 
Mr  St.  p  1112  IS  2,  13,  14,  the  state 
*a»  entitled  to  a  writ  of  errpr  where 
defendant  filed  a  motion  to  be  dls- 
clian?ed  because  the  supreme  court, 
on  reversing  the  judgment  and  re- 
manding the  case,  did  not  in  so  many 
words  direct  a  new  trial,  such  motion 
"Msnstained). 

..t  State  V.  Miller,  82  Wash.  477, 
m  P  «9S. 


to 


accused.  Under  a  statute  allowing  the  state  to 
appeal  where  the  error' complained  of  is  one  of  law 
not  affecting  an  acquittal  on  the  merits,  the  state 
may  appeal  from  a  judgment  dischaiging  an  ac- 
cused person  on  account  of  failure  to  try  him 
within  the  time  prescribed  by  law." 

[$  3313]  (4)  Judgment  Quashing  Indictment 
or  Sustainiiig  Demurrer  Thereto.'^  While  the  right 
of  the  state  to  a  review  in  a  criminal  case  is  gen- 
erally dependent  upon  express  constitutional  or 
statutory  provisions,"  in  a  few  jurisdictions,  in  the 
absence  of  such  authority,  it  is  held  that  the  state 
has  the  right  to  a  review  of  judgments  in  favor  of 
defendant,  where  the  indictment  has  been  quashed 
or  held  bad  on  demurrer,'"  the  only  requirement 
being  that  it  must  be  a  ease  otherwise  within  the 
jurisdiction  of  the  appellate  court.**  However,  it 
is  generally  considered  contrary  to  the  principles  of 
the  common  law  for  the  state  to  review  a  judgment 
in  favor  of  defendant  by  which  the  indictment  oir 
information  is  quashed  or  held  bad  on  demurrer;*' 
and  according  to  the  weight  of  authority  the  state 
will  be  permitted  to  do  so  only  where  the  power  is 
expressly  conferred  by  statute,  or  arises  by  neces-r 
sary  implication,  and  then  only  in  the  instances 
specified  and  enumerated.**  The  right  of  the  state 
appeal    from    Jnar- 


meat  dlachariring  accnaed  where  jury 
directed  to  aoanit  beoanae  insnltiriMit 
IndlotsuBt  see  infra  {  3319. 

38.  See  supra  S  3310.     . 

39.  State  v.  McNally,  65  Md.  569; 
State  V.  Hodges.  56  Md.  127:  State 
V.  Buchanan,  5  Harr.  &  J.  (Md.)  317, 
9  AmD  534.  See  Peo.  v.  Swift,  59 
Mich.  629,  641,  26  NW  694  (where 
the  court  said:  "Under  the  common 
law,  and  under  our  constitutions  no 
writ  of  error  or  other  proceeding  lies, 
on  behalf  of  the  public,  to  review  a 
judgment  of  acquittal  in  a  criminal 
case,  as  no  one  can  be  twice  put  in 
jeopardy;  but  there  is  no  rule  of  law 
to  prevent  the  review  of  proceedings 
which  have  not  gone  to  a  trial.  It  is 
very  well  settled  that  a  decision 
quashing  an  Indictment  may  be  re- 
viewed"). 

[a]  In  Konislaiut  (1)  the  right  of 
the  state  to  appeal  in  criminal  cases 
when  the  indictment  has  been 
quashed  or  held  bad  on  demurrer  is 
settled  beyond  dispute.  Of  course  the 
case  must  be  otherwise  appealable; 
that  is,  the  crime  charged  must  be 
punishable  with  death  or  imprison- 
ment at  hard  labor.  State  v.  Phelps. 
132  La.  399,  61  S  415;  State  v.  Labry, 
120  lA.  434,  45  S  382;  State  v.  Robin- 
son, 37  La.  Ann.  873;  State  v.  Hum- 
phries, 35  La.  Ann.  966;  State  v.  Tay- 
lor, 34  La.  Ann.  978;  State  v.  Ross, 
14  La.  Ann.  364,  365,  366;  State  v.  Bi- 
lls, 12  La.  Ann.  390;  State  v.  Hood,  < 
La.  Ann.  179;  State  v.  Jones,  8  Rob. 
673.  (2)  The  right  of  the  state  to  ap- 
peal l»1}ased  upon  Const.  (1852)  art  62, 
which  vests  the  Bupreme  court  with 
jurisdiction  over  "all  criminal  cases 
on  questions  of  law  alone,  whenever 
the  offence  charged  is  punishable 
with  death  or  imprisonment  at  hard 
labor,  or  when  a  fine  exceeding  three 
hundred  dollars  is  actually  Imposed," 
the  court  saying:  "If  it  had  not  been 
the  intention  of  the  framers  of  the 
Constitution  of  1852,  to  have  granted 
in  certain  cases  to  the  State  the  right 
of  appeal,  they  would  have  worded 
differently  Article  62,  for  they  knew 
that  appeals  by  the  State  had  been 
sustained  by  the  Court  of  Errors  un- 
der the  Act  of  1843,  and  by  the  Su- 
preme Court  under  the  Constitution 
of  1845.  Instead  of  this,  however, 
they  construe  this  Article,  which 
vests  this  court  with  jurisdiction  In 
criminal  matters,  to  express  almost 
Identically  the  same  idea,  as  the  cor- 
responding Articles  in  the  Act  of 
1843,  and  Constitution  of  1845,  ex- 
cept   that   In    the  Act   of   1843,    there 


was  no  appeal  in  the  case  whero  the 
punishment  was  fine  alone.  It  •  is 
true.  It  is  a  recognized .  principle  of 
the  common  law,  that  no  person  shall 
be  twice  put  In  jeopardy  of  life  or 
limb  for  the  same  offence.  This  prin- 
ciple is  also  adopted  in  the  Consti- 
tution of  the  United  States,  and  gov- 
erns offences  against  the  United 
States.  Amendment  to  Constitution 
United  States,  Art.  6.  An  accusea 
has  not,  however,  been  put  In  jeop- 
ardy of  life  or  limb,  when  he  has  not 
even  been  tried  before  a  Jury,  but 
when  the  indictment  or  information 
has  been  quash%d  before  his  case  haM 
been  submitted  to  the  jury."  State  v. 
Ross,  supra. 

[b]  m.  VMUwylvaaU  (1)  the  rlffht 
of  the  state  to  review  by  writ  of  er- 
ror Judgments  in  favor  of  defend- 
ant, where  the  indictment  or  infor- 
mation is  quashed  or  held  bad  on  de- 
murrer, is  recognized,  unless  express- 
ly denied  by  statute.  Com.  v.  Capp, 
48  Pa.  63  (where  the  only  objection 
taken  to  the  right  of  the  common- 
wealth to  sue  out  a  writ  of  error  was 
that  the  writ  had  not  been  specially 
allowed);  Com.  v.  Ross,  58  Pa.  Super. 
412;  Com.  v.  Robertson,  47  Pa.  Super. 
472.  (2)  But  the  review  of  a  Judg- 
ment sustaining  a  motion  to  quash  an 
Indictment  is  limited  to  error  of  law 
apparent  in  the  record.  Com.  v.  Ross. 
supra;  Com.  v,  Carlucci,  48  Pa.  Super. 
72;  Com.  v.  -Hegedus,  44  Pa.  Super. 
157;  Com.  v.  Gouger,  21  Pa.  Super. 
217. 

40.  State  v.  Phelps,  132  Qa.  399,  61 
S  415;  State  v.  Normand,  110  La.  361, 
34  S  476;  State  v.  Kalone.  110  La. 
360,  34  S  475;  State  v.  Robinson,  87 
La.  Ann.  673;  State  v.  Galium,  28  Iol. 
Ann.  49;  State  v.  Fournet,  22  La.  Ann. 
564;  State  v.  Rentiford,  14  La.  Ann. 
214. 

41.  etate  V.  Bartlett,  9  Ind.  569. 
And  see  supra   S   3310. 

43.     Ala.— Morris  v.  State,  39  S  608. 

Arlz.^Terr.  v.  Norrls,  12  Arlr.  176, 
100  P  459. 

Cal. — Peo.  V.  Knowles,  165  P  140; 
Peo.  V.  HIgglns.  114  Cal.  63,  45  P 
1004;  Peo.  V.  Richter,  113  Cal.  478,  45 
P  811. 

D.  C. — U.  S.  V.  Ainsworth,  3  App. 
483:  U.  S.  V.  Phillips,  16  D.  C.  250; 
U.   S.  V.  Surratt,  6  D.  C.   306. 

Fla.— State  v.  Burns,  18  Fla.  185. 

Ind. — State  v.  Bvansville,  etc.,  R. 
Co..  107  Ind.  681,  8  NE  619. 

Ky. — Com.   v.   Starrett,  175  Ky.   89,  • 
193  SW  1044. 

Mo. — State  v.  Beagles,  174  Mo.  624, 
74   SW   861;   State   v.   (Cornelius,   143 
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to  appeal  from  a  judgment  qaashing  an  indict- 
ment or  an  information  or  sustaining  a  demur- 
rer thereto  has,  however,  in  many  states  been 
conferred    by    constitutional    or    statutory    provi- 

Mo.  179.  44  SW  7;7LState  v.  Clipper, 
142  Ma  474.  44  SW  264;  State  v. 
SteEinan,  90  Mo.  486,  2  SW  798;  State 
T.  Ross.  119  Mo.  A.  401.  94  SW 
842:    State    v.    Rozelle,    (A.)    71    SW 


1076. 

Mont. — State  v.  O'Brien,  20  Mont 
191,  SO  P  412. 

N.  M. — State  v.  Dallas,  163  P  252. 

N.  Y. — Peo.  V.  Cornlner.  2  N.  T.  9. 
49  AmD  364;  Peo.  v.  Herbert,  162 
App.  Dlv.  579,  137  NTS  409;  P«o.  v. 
Dundon,  113  App.  Dlv.  369,  98  NTS 
1048;  Peo.  v.  Dempsey,  31  Hun  526,  66 
HowPr  871;  Peo.  v.  Loomls,  SO 
HowPr  323. 

N.  C— State  V.  I^ne,  78  N.  C.  547. 
Compare  State  T.  Bowman,  145  N.  C. 
452,  59  SE  74,  122  AmSR  464  (holding 
that,  where  a  plea  of  amnesty  was 
filed  and  sustained  to  an  Indictment 
for  taking  part  In  a  lynching,  such 
plea  might  be  treated  as  a  motion  to 
quash,  so  as  to  sustain  an  appeal  by 
the  state,  under  Revlsal  [1905]  { 
3276,  limiting  the  state's  right  to  ap- 

Sieal  In  criminal  cases  to  those  where 
udgment  has  been  given  fqr  defend- 
ant on  B  special  verdict,  on  demurrer, 
on  a  motion  to  quash,  or  on  arrest  of 
Judgment). 

Or. — State  v.  Mlnnlck,  33  Or.  158,  54 
P  223. 

S.  D. — State  v.  Stunkard.  28  S.  D. 
311,  133  NW  253;  State  v.  Finstad,  16 
8.  D.   422.    93   NW  640. 

43.  Ala. — State  v.  Parker,  6  Ala. 
A.  231,  59  S  741. 

Arls.— Terr.  v.  Norrls,  12  Ari*.  176, 
,  100  P  469. 

Cal.— Pee.  v.  Lee.  107  Cal.  477.  40 
P  754;  Peo.  v.  Jordan,  66  Cal.  644,  4 
P  683;  Peo.  v.  War.  20  Cal.  117. 

D.  C. — U.  S.  V.  Cella,  87  App.  423 
rcertlorarl  den  223  U.  S.  728,  32  SCt 
626,  56  L.  ed.  633];  U.  S.  v.  Hay- 
man,  24  App.  168;  U.  S.  v.  Cadarr,  24 
App,  143  [rev  on  other  grounds  197 
U.  S.  476.  25  SCt  487.  49  L.  ed.  842,  3 
AnnCas  1057]. 

Ida. — State  v.  Staftord,  26  Ida.  381, 
143  P  628;  State  v.  Rldenbaugh,  6 
Ida.  710,  51  P  750. 

Ind. — State  v.  Sutherlin,  166  Ind. 
339,  75  NB  642;  State  v.  Dark.  8 
Blackf.  626;  State  v.  Wabash  Paper 
Co.,  21  Ind.  A.  167,  48  NE  653.  51 
NE  949. 

Kan. — State  v.  Monarch  Portland 
Cement  Co.,  83  Kan.  808.  Ill  P  487; 
State  V.  Glenn  Lumber  Co..  83  Kan. 
899.  Ill  P  484;  State  v.  Morey.  81 
Kan.  149,  105  P  501;  State  v.  Rook,  61 
Kan.  382.  69  P  663.  49  LRA  186;  Junc- 
tion City  v.  Keeffe,  40  Kan.  275,  19 
P  736. 

Miss. — State  v.  Straughter,  102 
MIsa.  569.  59  S  844. 

N.  M.— Ex  p.  CarrlUo,.  158  P  800. 

N.  C. — State  v.  Branner,  149  N.  C. 
669.  63  SE  169;  State  v.  Bowman.  145 
N.  C.  462.  59  SE  74,  122  AmSR  464. 
See  State  v.  Moody,  150  N.  C.  847. 
849,  64  SE  431  (where  the  court  said: 
"The  reason  the  State  Is  permitted 
to  apk>eal  from  the  Judgment  upon 
demurrer  to  an  indictment  is  because 
it  has  the  effect  in  criminal  cases  of 
opening  the  whole  record  to  the  court, 
and  under  it  the  Jurisdiction  of  the 
court  may  be  challenged,  as  well  as 
the  sufficiency  of  the  subject-matter 
of  the  Indictment  itseir'). 

Oh. — State  v.  Simmons,  49  Oh.  St. 
305.  31  NE  34. 

Or.— State  v.  Mlnnlck.  33  Or.  168, 
64  P  223. 

Philippine. — ^U.  S.  v.  Ballentine,  4 
Philippine  672;  Reyes  v.  Roxas.  2 
Philippine  288;  V.  S.  v.  Perez.  1  Phil- 
ippine   203. 

S.  C. — State  V.  Bouknight.  55  S, 
C.  363,  33  SE  461,  74  AmSR  751; 
State  v.  Toung.  30  S.  C.  399,  9  SE 
866. 

S.    D. — State   v.    Spencer,    37    S.    D. 


219,  157  NW  662;  State  v.  Stunkard, 
28  S.  D.  311,  133  NW  253. 

Utah. — State  v.  McKenna,  24  Utah 
317,    67    P   816. 

Sask. — Rex  v.  Lynn,  19  CanCrC^s 
129 

See  State  v.  Withrow,  47  Ark.  651, 
563.  2  SW  184  (where  an  appeal  was 
taken  by  the  state  from  an  order 
sustaining  a  demurrer  to  the  indict- 
ment, and  the  court  said:  "There  is 
no  public  end  to  be  subserved  in  the 
prosecution  of  an  appeal  by  the  state 
in  any  criminal  case  unless  it  is  im- 
portant to  the  correct  and  uniform 
administration  of  the  criminal  law 
that  this  court  should  settle  the  ques- 
tion involved  In  the  case  (Mansf. 
Dig..  (  2452),  or  unless  the  correction 
of  the  error  complained  of  will  pre- 
vent a  particular  individual  deemed 
guilty  by  the  prosecuting  officers  from 
escaping  from  the  meshes  of  the  law. 
This  appeal  does  not  come  within 
either  category.  It  was  an  easy  mat- 
ter to  give  a  certain  description  of 
the  highway  In  this  case,  and  when 
the  demurrer  was  sustained  and  the 
indictment  quashed.  the  matter 
should  have  been  re-submitted  to  the 
grand  Jury  instead  of  encumbering 
the  records  of  this  court  with  it. 
Our  time  may  be  more  profitably 
employed  than  by  settling  Immate- 
rial differences  of  opinion  between 
prosecuting  attorneys  and  circuit 
Judges");  State  v.  Kruger,  34  Nev. 
302,  122  P  483  (where  the  state  ap- 
pealed from  an  order  sustaining  a 
demurrer  to  the  indictment  and  the 
court  said:  "While  the  statute  (Cut- 
ting's Compiled  Laws,  sec.  4259;  Re- 
vised Laws,  sec.  7105)  provides  that 
an  objection,  that  the  indictment  does 
not  state  facts  sufficient  to  consti- 
tute a  public  offense,  may  be  taken 
at  the  trial  under  a  plea  of  not  guil- 
ty, and  the  courts  have  held  that 
the  question  may  be  raised  for  the 
first  time  upon  appeal  .  .  .  neverthe- 
less, there  ought  to  be  and  is  a 
more  liberal  rule  indulged  by  the 
courts  In  construing  indictments 
when  the  question  is  not  raised  prior 
to  the  trial  and  In  the  more  orderly 
manner  prescribed  for  disposing  of 
such  questions"). 

[a]  United  State*  gO'mtasaimXJ— 
(1)  Under  the  act  of  March  2,  1907, 
[34  St.  at  L.  1246  c  2564]  the  fed- 
eral government  has  the  right  to  ap- 
peal from  a  decision  or  Judgment 
quashing,  setting  aside,  or  sustain- 
ing a  demurrer  to  any  indictment, 
or  count  thereof,  where  such  deci- 
sion or  Judgment  Is  based  upon  the 
Invalidity  or  construction  of  the  stat- 
ute upon  which  the  indictment  is 
founded,  tl.  S.  v.  New  South-  Farm, 
etc..  Co..  241  U.  S.  64.  36  SCt  505, 
60  L.  ed.  890.  AnnCasl917C  455;  U. 
S.  V.  Poster.  283  U.  S.  515.  34  SCt 
666,  58  L.  ed.  1074;  U.  S.  V.  Birdsall, 
233  U.  S.  223,  34  SCt  612.  68  L.  ed. 
930;  U.  S.  V.  Moist,  231  U.  S.  701,  34 
SCt  255,  68  L.  ed.  444;  U.  S.  v.  Carter, 
231  U.  S.  492.  34  SCt  173,  68  L.  ed. 
330;  U.  S.  v.  Adams  Express  Co.,  229 
U.  S.  381,  33  SCt  878,  57  L.  ed.  1237; 
U.  S.  V.  Pacific,  etc.,  R.  Co.,  228  U.  S. 
87.  33  SCt  443,  57  L.  ed.  742:  U.  S. 
V.  Patten,  226  U.  S.  525,  88  SCt  141, 
67  L.  ed.  333.  44  LRANS  325:  U.  S. 
V.  Helnse,  218  U.  S.  647,  31  SCt  102, 
54  L.  ed.  1145;  U.  S.  v.  Helnce,  218 
U.  S.  532,  31  SCt  98,  64  L.  ed.  1139. 
21  AnnCas  884;  U.  S.  v.  Sutton,  215 
U.  S.  291.  SO  SCt  116,  54  L.  ed.  200 
[rev  166  Fed.  253];  U.  8.  v.  Corbett, 
215  U.  S.  233,  30  SCt  81,  54  L.  ed. 
173;  U.  S.  v.  Stevenson,  215  U.  S. 
190,  30  SCt  35.  64  L.  ed.  153:  U.  S.  v. 
Mason,  213  U.  S.  115,  29  SCt  480,  53 
L.  ed.  725;  U.  S.  v.  Dickinson.  213 
U.  S.  92,  29  SCt  486,  53  L.  ed.  711; 
U.  S.  V.  Biggs,  211  U.  S.  607,  29  SCt 


sions." 

Keceaaity  of  final  judgment.  In  the  absence  of  a 
statute  which  provides  otherwise,  it  is  not  only 
necessary  that  such  judgment  be  a  final  disposition 

181,  63  L.  ed.  305;  U.  S.  V.  Keltel, 
211  U.  S.  370,  29  set  123,  63  L.  ed. 
230;  Taylor  v.  U.  S.,  207  U.  S.  120. 
28  SCt  53,  62  L.  ed.  ISO  [rev  162  Fed. 
1,  81  CCA  197];  Schrotter  v.  U.  8.. 
157  Fed.  1005,  85  CCA  679.  (2)  Un- 
der such  statute  the  supreme  court 
will  not  pass  upon  the  interpreta- 
tion of  the  lower  court  of  the  indict- 
ment but  will  only  consider  whether 
the  statute  upon  which  it  was  btised 
was  properly  construed.  U.  S.  v. 
Davis.   231  U.   S.   183,  34  SCt  112.    68 


L.  ed.  177.  (3)  A  statute  on  which 
as  matter  of  law  an  Indictment  is 
founded  may  be  misconstrued  within 
this  rule,  not  only  by  misinterpret- 
ing its  1  .nguage,  but  by  overlooking 
Its  existence  and  failing  to  apply  it 
to  an  indictment  which  sets  out  facts 
constituting  a  violation  of  its  terms. 
U.  S.  V.  Nixon,  236  U.  S.  231.  35 
SCt   49,    59  L.   ed.   207. 

[b]  In  Kratnaky  (1)  by  virtue  of 
Cr.  Code  S  337  the  state  may  ex- 
cept to  and  have  reviewed  the  deci- 
sion of  the  court  upon  motion  to  set 
aside  the  indictment.  Com.  v.  Da- 
vis, 169  Ky.  650.  184  SW  ?121.  (2) 
Under  the  "Liquor  Law"  of  May  8. 
1884,  an  appeal  by  the  commonwealth 
lies  from  a  judgment  sustaining  a 
demurrer  to  an  indictment  for  sell- 
ing liquor  by  retail  without  license. 
Com.  V.  Smlthers,  8  KyL  612.  (3) 
But  under  Cr.  Code  Pract.  |  281.  an 
earlier  statute  providing  that  the  de- 
cisions of  the  court  upon  motion  to 
set  aside  the  indictment  shall  not 
be  subject  to  exception,  an  order 
quashing  the  indictment  cannot  be 
reviewed  by  either  the  state  or  de- 
fendant. Com.  V.  Mclnerney,  127  SW 
600. 

[c]  In  mssoiul  (1)  under  Rev. 
St.  (1909)  (!  5304.  6306.  as  amended 
by  the  legislature  in  that  year,  an 
appeal  or  writ  of  error  lies  from  a 
Judgment  of  the  court  by  which  eith- 
er an  Information  or  an  indictment 
is  quashed  or  held  bad  on  demurrer. 
State  V.  Macclay.  180  Mo.  A.  727,  163 
SW  644.  (2)  Prior  to  the  amendment 
the  statute  merely  permitted  an  ap- 
peal from  a  Judgment  by  which  an 
indictment  was  quashed  or  held  bad 
on  demurrer.  State  v.  Craig.  223  Mo. 
201.  122  SW  1006;  State  v.  Stegman, 
90  Mo.  486,  2  SW  798;  State  v.  Ria- 
ley,  72  Mo.  609;  State  v.  Bollinger, 
69  Mo.  577:  State  .V.  Cunningham.  51 
Mo.  479.  (8)  Further,  since  the  stat- 
ute merely  gave  the  state  an  appeal 
from  a  Judgment  by  which  an  in- 
dictment was  quashed  or  held  bad 
on  demurrer,  it  was  held  that  the 
state  did  not  have  the  right  to  appeal 
from  such  a  Judgment  based  on  an 
information.  State  v.  Adams,  193 
Mo.  196,  91  SW  946:  State  v.  Rozelle. 
174  Mo.  632.  74  SW  852;  State  V. 
Beagles,  174  Mo.  624.  75  SW  851: 
State  V.  Van  Brunt.  147  Mo.  20.  47 
SW  787;  State  v.  Cornelius.  143  Mo. 
179,  44  SW  717:  State  v.  Carr.  142  Mo. 
607,  44  SW  776;  State  v.  Clipoer,  142 
Mo.  474.  44  SW  264;  State  v.  Wllkson. 
137  Mo.  A.  480,  118  SW  659:  State 
V.   Ross,   119   Mo.   A.   401,   94   SW  842. 

[d]  In  Vontena  Pen.  (>>de  S  2273 
subd  1,  which  confers  on  the  state 
the  right  to  appeal  from  a  Judgment 
for  defendant  on  demurrer  to  the  in- 
dictment or  Information,  does  not 
authorize  an  appeal  by  the  state  from 
such  Judgment  on  a  demurrer  to  a 
complaint,  under  Const,  art  3  I  8. 
providing  that  criminal  offences  of 
which  Justices'  courts  have  Jurisdic- 
tion shall  be  prosecuted  by  com- 
plaint, and  that  those  of  which  dis- 
trict courts  have  exclusive  original 
Jurisdiction  shall  be  prosecuted  by 
Information  or  Indictment.  State  v. 
Morris,  22  Mont.   1,   55  P  360. 

[e]  m  Kew   Tortt    (1)    under   the 
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of  the  case/*  bat  it  is  also  essential  that  a  proper 
judgment  be  duly  entered  on  the  order  of  the 
eonrt."  Where  the  court  has  ordered  the  case  re- 
gubmitted  to  the  grand  jury,  in  addition  to  sus- 
taining defendant's  notice  to  quash  a  demurrer/' 
or  where  defendant  has  been  reindicted  for  the 
identical  erime/^  it  is  ,not  such  a  final  disposi- 
tion of  the  case  as  to  authorize  an  appeal  by  the 
state. 

Wlmi  m«re  than  one  connt.  While  there  is  au- 
thority to  the  contrary/^  as  a  general  rule,  in  those 
jurisdictions  where  the  statute  gives  the  state  the 
right  to  appeal  from  a  judgment  quashing  or  sus- 
taining a  demurrer  to  an  indictment  or  informa- 
tion, as  long  as  any  count  thereof  is  held  good  and 
is  undisposed  of  the  state  cannot  appeal  from  an 
order  or  a  judgment  quashing  or  sustaining  a  dO' 
mnrrer  to  the  others.** 


[$  3314]  (5)  Arrest  of  Judgment  While  it  is 
generally  necessary  that  there  be  express  statutory 
authority  to  entitle  the  state  to  an  appeal  in  a 
criminal  case,'"  according  to  the  decision  in  some 
jurisdictions,  the  state  may  review  an  order  sus- 
taining defendant's  motion  in  arrest  of  judgment, 
even  though  such  authority  is  not  expressly  con- 
ferred by  statute."^  In  some  jurisdictions  the 
statutes  expressly  authorize  the  state  to  ap- 
peal from  a  judgment  sustaining  a  motion  in  ar- 
rest.'^ 

li  3315]  (6)  Judgment  on  Special  Ver&et 
Where  the  jury  renders  a  special  verdict  on  the 
facts  and  the  court  enters  an  acquittal  thereon,  the 
state  in  some  jurisdictions  njay  appeal.'^' 

[i  3316]  <7)  ,  Order  Sustaining  Plea.  In  tiie 
absence  of  a  permissive  statute,  the  state  cannot 
appeal  from  an  order  or  a  judgment  sustaining  de- 


express  provision  of  Code  Cr.  Proc. 
i  518,  the  state  can  appeal  from  a 
jadgment  for  defendant  entered  upon 
a  demurrer  to  the  Indictment.  Peo. 
T.  Bork.  78  N.  T.  346;  Peo.  v.  Kahn, 
1&5  App.  DIv.  821,  140  NTS  618;  Peo. 
V.  Hammersteln,  1S5  App.  Dlv.  204, 
139  NTS  1075  [rev  139  NTS  (44,  and 
all  211  N.  T.  652  mem,  106  NB  1093 
mem];  Peo.  v.  Blnk,  161  App.  Dlv. 
271,  135  NTS  733;  Peo.  v.  Stone,  9 
Wend.  182.  <2)  Undbr  the  direct  pro- 
visions of  Code  Cr.  Proc.  !  518,  the 
state  may  appeal  from  a  judgment 
sustaining  a  demurrer  to  the  infor- 
mation. Peo.  V.  Firth,  167  App.  Dlv. 
492,   142  NTS    634. 

[f]  Ik  Pocto  aloOi  by  virtue  of 
Code  Cr.  Proc.  t  348,  the  people  may 
appeal  from  an  order  setting  aside  an 
information.  Peo.  v.  Fontana,  16 
Porto  Rico  S26. 

**.  Iowa. — State  v.  Sloan,  ISl 
Iowa  676,   109   NW  190. 

Ky. — Conn.  v.  Thomason,  6  KyL 
189/ 

lilsa. — State  v.  Straughter,  102 
Hiss.   569,    69    S   844. 

N.  T.— Peo.  V.  Merrill,  14  N.  T. 
14;  Bogert   v.  Peo.,  6  Hun  262. 

8.  C. — State  v.  Bouknlght,  66  S. 
C.  333,  33    SB  461,  74  AmSR  761. 

Compare  State  v.  Spencer,  37  S.  D. 
219.  1S7  NW  662  (holding  that,  un. 
der  Code  Cr.  Proc  I  276,  as  amended 
by  L.  [1913]  c  242,  the  state,  hav- 
ing excepted  to  a  ruling  on  a  demur- 
rer which  was  sustained,  had  a  right 
of  appeal,  regardless  of  whether  it 
had  the  right  to  present  a  new  Infor- 
mation). 

Veeerattr  of  flsal.  aefrmlnation 
of  cava*  gtauxtJlj  see  supra  i  3284. 

45.  Peo.  V.  Saxer.  147.111.  A.  814; 
State  V.  Wabash  Paper  Co.,  21  Ind. 
A.  167,  48  NB  653,  61  NB  941;  State 
T.  Wilson,  100  Mo.  A.  473,  74  SW 
887;  State  v.  Spencer,  37  S.  D.  219, 
1ST  NW  662.  Compare  State  v.  Qlenn 
Lumber  Co.,  88  Kan.  399,  402,  111 
P  484  (holding  that,  where  a  motion 
to  quash  an  information  Is  sustained 
and  the  state  refuses  to  amend  the 
fact  that  no  formal  final  Judgment  Is 
entered  discharging  accused,  there  is 
not  ground  for  dismissing  the  appeal, 
the  court  saying:  "We  do  not  regard 
the  omission  to  make  a  complete  rec- 
ord, showing  a  technical  final  dispo- 
sition of  the  case,  as  fatal  to  the 
right  of  review.  The  order  sustain- 
ing the  motion  to  quash  by  its  own 
operation  set  aside  the  counts  of  the 
Information  so  assailed,  and  left 
nothing  pending  in  that  respect 
against  tlie  defendant.  True,  the  dis- 
trict court  would  for  some  purposes 
he  regarded  as  retaining  Jurisdiction 
•0  long  as  an  amendment  might  be 
contemplated,  but  when  the  state  de- 
clined to  amend  it  elected  to  treat 
the  proceeding  as  at  an  end,  and  the 
practical  effect  was  a  discharge  of 
the  defendant  as  to  the  counts  in- 
wWed.  The  state's  refusal  to  com- 
PlT  with  the  order  requiring  two  of 
the  counts  to  be  recast  created  sub- 


stantially the  same  situation  with 
respect    to    them"). 

[a]  Sola  applMda^d)  An  order 
of  the  trial  court  sustaining  a  de- 
murrer to  an  Information,  not  ac- 
companied by  a  Judgment  of  dismis- 
sal, is  not  appealable  because  not  a 
final  Judgment.  Peo.  v.  Saxer,  147 
111.  A.  314.  (2)  A  Judgment  In  a 
criminal  case  reciting  that  a  motion 
to  quash  the  Information  Is  sus- 
tained, and  "it  Is  therefore  ordered 
by  the  court  that  the  Jury  ...  be 
.  .  .  excused  from  further  service 
herein.  Whereupon  the  state  .  .  . 
flies  aflSdavit  for  appeal,"  etc.,  is  not 
a  final  Judgment  from  which  an  ap- 
peal can  be  taken.  State  v.  Wilson, 
100  Mo.  A.  473,  74  SW  887. 

Haoawrttar  of  antiT  of  Jnaguwiit  see 
supra   {   3290. 

Bsawstt—  and  snfllaiMMy  of  •mp 
taaoe  and  IndgmsBt  for  appeal  see 
supra   {    3293. 

46.  State  v.  Sloan,  131  Iowa  676, 
109  NW  190;  Com.  v.  Thomason,  6 
KyL  289.  But  see  Com.  v.  Qouger, 
21  Pa.  Super.  217  (holding  that  an 
order  quashing  an  Indictment,  cou- 
pled with  a  direction  directing  de- 
fendant to  give  ball  for  his  appear- 
ance at  the  next  term,  is  not  an 
interlocutory  order,  from  which  no 
appeal  lies;  the  order  Is  final,'  al- 
though It  does  not  have  the  effect 
of  an  acquittal  of  the  defendant). 
Contra  Peo.  v.  Blnk,  161  App.  Dlv. 
271,  135  NTS  733  (holding  that,  un- 
der Code  O.  Proc.  9  618,  the  people 
may  appeal  from  a  Judgment  sus- 
taining a  demurrer  to  the  indictment, 
although  the  right  to  resubmit  the 
case  to  the  grand  Jury  has  been 
granted). 

47.  State  v.  Straughter,  102  Miss. 
669,  69  S  844;  Valentine  v.  Dunagln- 
Whitaker  Co..  102  Miss.  663,  69  S 
844. 

[a].  BeaaoB  for  ml*.— "It  appears 
In  the  record  in  this  case  that  the 
defendant  had  been  reindicted  by  the 
grand  Jury  for  the  identical  crime 
with  which  he  was  charged  before 
this  appeal  was  granted.  It  Is  true 
section  40  of  the  Code  of  1908  gives 
the  state  the  right  of  appeal  from  a 
Judgment  sustaining  the  demurrer  to 
an  indictment;  but  we  do  not  think 
that  this  section  contemplated  that 
a  mere  moot  case  should  be  sub- 
mitted to  this  court  for  decision.  On 
the  contrary,  it  Is  our  opinion  the 
right  of  appeal  was  given  to  the 
state  for  the  purpose  of  correcting 
the  errors  of  the  court  In  sustain- 
ing the  demurrer,  ao  that  the  state 
might  then  proceed  upon  the  indict- 
ment to  try  a  defendant  for  the  crime 
charged  against  him;  and  it  was  not 
Intended  that  merely  experimental 
appeals  which  would  accomplish  no 
good  result,  should  be  taken  to  this 
court."  State  v.  Straughter,  102 
Miss.    569,    670,    59   S    844. 

48.  State  v.  Monarch  Portland  CJe- 
ment  Co.,  83  Kan.  808,  111  P  487; 
State  V.  Qlenn  Lumber  Co.,  88  Kan. 


399,   111   Pa.    484. 

[a]     BaaaoB  for  ml*^— "Under  thh 

practice  in  this  state  the  prosecu- 
tion of  several  distinct  offenses  at 
the  same  time  by  means  of  an  in- 
formation containing  several  counts 
is  a  mere  matter  of  convenience.  For 
many  purposes  the  proceeding  under 
each  count  may  he  regarded  as  In 
effect  a  separate  action.  A  defehdant 
may  procure  a  reversal  as  to  a  iMurt 
of  the  counts  on  which  he  has  been 
convicted,  although  the  Judgment  la 
afnrmed  as  to  the  rest.  State  v. 
Guettler,  34  Kan.  682,  9  P  200.  We 
Sep  no  reason  why,  where  one  count 
of  an  lnformatk>n  has  been  quashed, 
a-  review  of  that  ruling  may  not  be 
had.  even  although  the  case  proceeds 
to  trial  upon  other  counts  charging 
other  violations  of  the  law.  Where 
several  counts  are  employed  merely 
as  different  methods  of  describing 
the  same  Illegal  act  the  rule  may  be 
different."  State  v.  Glenn  Lumber  Co., 
83  Kan.   899,   401.   Ill  P  484. 

48.  Peo.  V.  Merrill,  14  N.  T.  74. 
See  State  y.  Thompson,  41  Tex.  623 
(holding  that  an  appeal  cannot  be 
taken  from  an  order  quashing  an  in- 
dictment as  to  one  charge,  where  It 
is  still  pending  as  to  another). 

S(k    See  supra  t  3310. 

51.  Com.  V.  Wallace,  114  Pa.  406, 
6  A  686,  60  AmR  353;  0>m.  v.  Mooi^ 
99  Pa.  570;  Com.  v.  Sober,  15  Pa. 
Super.  620.  See  Com.  v.  Pflaum,  48 
Pa.  Super.  370  (holding  that,  while 
for  error  In  arresting  Judgment,  after 
verdict  of  guilty,  the  commonwealth 
may  remove  the  record  for  review,  it 
must  appear  In  fact  that  the  decree 
appealed  from  is  a  final  one). 

[a]  In  Ik>iilalaiui  the  right  of  the 
state  to  appeal  from  a  Judgment  in 
favor  of  defendant,  sustaining  his 
motion  in  arrest  of  Judgment,  Is  well 
settled,  and  while  not  based  on  ex- 
press statutory  authority,  the  con- 
stitutional provision  governing  ap- 
peals in  criminal  cases  Is  held -broad 
enough  to  confer  such  right.  State 
V.  French,  60  La.  Ann  461,  23  8  60t; 
State  V.  Brabson,  38  La.  Ann.  144; 
State  V.  Robinson,  37  La.  Ann.  673; 
State  V.  Cason,   20  La.  Ann.   48. 

[b]  In  Tsnnassae  the  right  of  the 
state  to  appeal  was  upheld  under 
Acts  (1811)  c  72  I  11.  State  v. 
Fields,    1    Mart,   ft  T.    137. 

86.  Ind.— State  v.  Arnold,  144  Ind. 
661,  42  NB  1096,  43  NB  871. 

Iowa. — State  v.  Alverson,  .106  Iowa 
152,    74    NW    770. 

Mo. — State  v.  Foster,  2  Mo.  210: 
State  V.  Bray,  1  Mo.  180. 

N.  T.— Peo.  V.  Kahn,  166  App.  Div. 
821,    140    NTS    818. 

Wash. — State  v.  Martin,  94  Wash. 
SIS,  162  P   356. 

Wis.— U.  S.  v.  Salter,  1  PInn. 
278. 

63.  State  v.  Buchanan,  6  Harr.  ft 
J.  (Md.)  317,  9  AmD  534;  SUte  v. 
Robinson,  116  N.  C.  1046,  21  SB  701: 
State  V.  Bwing,  108  N.  C.  755,  18 
SB  10;  State  v.  Lane,  78  N.  C.  647. 
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fendant's  plea  in  abatement**  or  in  bar°'  to  the 
prosecution.  Thus,  where  the  statute  merely  per- 
mits an  appeal  or  a  writ  of  error  to  be  taken  from  a 
judgment  for  defendant  on  demurrer  to  an  indict- 
ment, the  state  cannot  appeal  from  a  judgment 
rendered  against  it  upon  its  demurrer  to  a  special 
plea  of  defendant.""  By  virtue  of  express  statutory 
authority  in  some  jurisdictions,  the  state  may  review, 
by  writ  of  error  or  appeal,  judgments  sustaining 
special  pleas  in  abatement,"^  or  in  bar*^^  to  the 
prosecution.  Under  a  statute  authorizing  the  state 
to  appeal  from  criminal  judgments  on  questions  of 
law  arising  upon  pleas  in  bar,  it  was  held  that  the 
court's  action  in  dismissing  a  prosecution  on  the 
ground  that  accused  was  only  an  accessary  and  that 
the  principal  had  been  discharged  was  in  effect 
based  on  a  plea  in  bar,  and  therefore  appealable.** 
[}  3317]  (8)  Order  Granting  New  TriaL«»  In 
the  absence  of  a  statute  expressly  so  providing, 
the  state  cannot  appeal  from  an  order  granting  de- 
fendant a  new  trial,*^  or  from  an  order  quashing  a 


conviction  and  sentence.*'  A  statute  authorizing 
an  appeal  by  the  state  "on  a  question  of  law  re- 
served by  the  state,"'*  or  a  statute  providing  for 
an  appeal  "from  a  judgment  actually  acquitting 
a  defendant,  where  a  question  of  law  has  been  de- 
cided adversely  to  the  state,"**  does  not  authorize 
an  appeal  from  an  order  granting  a  new  trial.  In 
some  jurisdictions,  however,  ^  the  statute  expressly 
authorizes  an  appeal  by  the  state,  from  an  order 
granting  defendant  a  new  trial." 

[$  3318]  (9)  Verdict  or  Judgment  of  Acqnit- 
tal** — (a)  In  OeneraL  In  those  jurisdictions 
where  the  common-law  rule  permitting  a  former  ac- 
quittal to  be  pleaded  as  an  absolute  bar  to  a  subse- 
quent prosecution  prevails,*^  and  in  those  jurisdic- 
tions where  the  constitution  provides  that  no  one 
shall  be  twice  put  in  jeopardy  for  the  same  of- 
fense,'* it  is  well  settled  that  no  writ  of  error,  ap- 
peal, or  other  proceeding  lies  on  behalf  of  the  state 
to  review  or  to  set  aside  a  verdict  or  a  judgment 
of  acquittal  in  a  criminal  ease,'*  even  though  the 


S4.  State  V.  Craig,  223  Mo.  201,  122 
SW  1006;  State  v.  McCoUum,  144  Mo. 
A,  217,  127  SW  921;  State  v.  Kelley, 
143  Ho.  A.  697,  127  SW  950;  State  v. 
LawBon,  1<3  Mo.  (A.  698.  127  SW  925; 
State  V.  Donahu'9,  139  Mo.  A.  639,  124 
SW  42;  Bix  p.  CarrlUo,  (N.  M.)  158 
P  800. 

S6.  Bute  v.  O'Brien,  19  Mont.  6, 
47  F  103;  State  v.  Lane,  78  N.  C. 
£47;  State  v.  Mlnnick,  33  Or.  158,  54 
P  221. 

[a]  Bala  •BpUad.r— The  state  can- 
not appeal  from  an  order  (1)  dls- 
chargrlnK  defendant  on  suBtaining  a 
plea  of  former  acquittal  (State  v. 
Lane,  78  N.  C.  547),  (2)  or  sustaining 
'defendant's  plea  of  former  Jeopardy 
(State  V.  O'Brien,  19  Mont.  6,  47  P 
103). 

SB.  State  V.  Rowe,  22  Mo.  328;  Kx 
p  Carrlllo.  (N.  M.)  158  F  800;  State 
V.  Mlnnick.  83  Or.  168,  54  P  223. 

67.  See  State  v.  Roberts,  166  Ind. 
58S,  77  NB  1093  (where  an  appeal 
from  a  judgment  overruling  the 
state's  demurrer  to  defendant's  plea 
In  abatement  was  allowed). 
.68.  U.  S.  V.  Barber,  219  U.  S.  72, 
81  set  209,  56  L.  ed.  99;  U.  S.  v. 
Celestme,  215  U.  S.  278,  30  SCt  93, 
64  L.  ed.  195;  Com.  v.  Anderson.  169 
Ky.  372,  183  SW  898  (plea  of  former 
Jeopardy);  Hartung  v.  Peo.,  26  N.  T. 
164;  Bogert  V.  Peo.,  6  Hun  (N.  T.) 
262. 

[a]  Btotat*  of  Ibnltatloiia  »lMi  ta 
iMUV— (1)  A  Judgment  of  a  federal 
district  court  purporting  to  dismiss 
an  Indictment  upon  the  ground  that 
the  statute  of  limitations  was  a  bar 
to  the  prosecution  is  one  sustaining 
a  special  plea  in  bar  within  the  mean- 
ing of  the  act  of  March  2,  1907  (34  St. 
at  L.  1246  c  2564),  governing  the 
right  of  the  government  to  a  review 
In  a  criminal  case,  although  the  plea 
of  the  statute  of  limitations,  filed 
and  heard  by,  consent  and  stipula- 
tion, was  denominated  a  plea  In 
abatement,  (U.  S.  v.  Barber,  219  U. 
S.  72,  31  SCt  209,  65  L.  ed.  99),  (2) 
or  a  motion  to  quash  the  indictment 
(U.  S.  V.  Oppenheimer,  242  U.  S.  85, 
87   SCt  68). 

.  [b]  In  the  federal  courts  under 
the  act  of  March  2,  1907  (34  St.  at 
L.  1246  c  2584)  the  right  to  review 
decisions  sustaining  special  pleas  In 
bar  Is  not,  it  seems,  limited  to  Judg- 
ments based  on  the  individuality  or 
construction  of  the  statute  upon 
which  the  Indictment  is  founded.  U. 
S.  V.  Oppenheimer,  242  IT.  S.  85,  37 
SCt   68. 

69.  Peo.  V.  Zoble,  54  Colo.  284,  130 
P  837. 

eo.  Appeal  1>r  state  from  dsoision 
of  Intermediate  oonrt  granting  de- 
fendant a  new  trial  see  infra  9  3322. 

61.     Ala. — Benbow     v.     State,     128 


Ala.   1,   29   S/  663. 

Ark. — State  v.  Walker,  122  Ark. 
574,    184    SW    38.    ^ 

■Ind. — State  v.  Spencer,  92  Ind.  116; 
State  v.  Ely,  11  Ind.  313. 

La. — State  v.  Welsh,  23  XjSl.  Ann. 
142. 

Miss. — State  v.  Thompson,  86  Miss. 
201,    38    8   321. 

N.  T.— Peo.  V.  Beckwith.  42  Hun 
366. 

N.  C— State  T.  Hlnson,  128  N.  C. 
756,  31  SE  854;  State  v.  Padgett,  82 
N.   C.    544. 

Okl. — State  v.  Weathers,  (Cr.)  162 
P  239;  State  v.  Curley,  (Cr.)  161  P 
831 

Tenn. — State  V.  Perry,  4  Bazt.  438. 

Wash. — State,  v.  Johnson,  24  Wash. 
75,    63    P    1124. 

Ont. — Reg.  v.  Fitzgerald,  20  U.  C. 
Q.    B.    546. 

62.  Peo.  V.  Barry,  10  AbbPr  (N. 
T.»   225.  4  Park.  Cr.  657. 

63.  State  v.  Bloom,  13  Mont.  661, 
35  P  243;  State  v.  Northrup,  13  Mont. 
522,    35   P   228. 

64.  State  V.  McDowell,  72  Miss. 
138,   17   S  218. 

66.  Peo.  v.  Tomsky,  20  Cal.  A.  672, 
130   P   184. 

[a]  In  Kentooky,  under  Cr.  Code 
S  335,  the  commonwealth  is  entitled 
to  appeal  where  a  new  trial  Is 
granted  to  defendant,  if  the  attor- 
neys for  the  commonwealth  believe 
prejudicial  errors  were  committed. 
Com.  v.  Fore,  158  Ky.  465,  165  SW 
676.  See  also  Com.  v.  Harris,  147  Ky. 
702,  146  SW  387  (holding  that,  by 
virtue  of  the  amendment  in  1910  to 
I  281  of  the  criminal  code,  exceptions 
to  a  motion  for  new  trial  were  al- 
lowed and   subject   to  review). 

66.  mght  of  state  to  appeal  In 
proaeontlon  for  violation  of  revenne 
laws  see  infra  text  and  notes  82,  83. 

67.  See  supra   §   359   et  seq. 

68.  See  supra  9    359   et  seq. 

69.  Ark. — State  v.  Dulaney,  87 
Ark.  17,  112  SW  158.  15  AnnCas  192; 
State  V.  Black,  86  Ark.  567,  HI  SW 
993:  State  v.  Ashley,  37  Ark.  403; 
State  V.  Denton.  6  Ark.  259;  State  v. 
Hand,   6  Ark.   169.   42  AmD  689. 

Cal. — Peo.  V.  Hill,  146  Cal.  145,  79 
P  845. 

D.  C. — ^District  of  Columbia  v. 
Hauf,  33  App.  197;  District  of  Colum- 
bia V.  Burns,  32  App.  203;  U.  S.  v. 
Evans,    30    App.    58. 

Ind. — State  v.  Van  Valkenburg,  60 
Ind.  302;  State  v.  Yount,  4  Ind.  668; 
State  V.  Davis,  4  Blackf.  346. 

Kan. — State  v.  Phillips.  33  Kan. 
100,  5  P  436;  State  v.  Carmlchael,  3 
Kan.   102. 

La. — State  v.  Hood,  6  La.  Ann.  179. 

Md. — State  v.  King,  124  Md.  491, 
92  A  1041;  Cochran  v.  State,  119  Md. 
539.  87  A  400;  State  v.  Shields,  49  Md. 
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Mich. — Muskegon  v.  Brenan,  156 
Mich.  41,  120  NW  14;  Peo.  v.  Swift. 
69  Mich.  629,  26  NW  694. 

Minn. — St.  Paul  v.  Stamm,  106 
Minn.  81,  118  NW  154;  Kennedy  v. 
Raught,  6   Minn.  236. 

Miss. — State  v.  Anderson,  11  Miss. 
751. 

Mo. — State  V.  Peck,  61  Mo.  Ill; 
State  V.  Palmer,  30  Mo.  386;  State  v. 
Carroll,  7  Mo.  286;  State  v.  Boyle. 
1   Mo.  A.    18. 

N.  J. — State  V.  Hart,  88  N.  J.  L. 
48.   96  A   766. 

N.  C— State  V.  Savery,  126  N.  C. 
1083,  36  SE  22,  48  LRA  585;  State 
V.  Whitley,  123  N.  C.  728,  31  SE  392; 
State  V.  Ballard,  122  N.  C.  1024,  29 
SE  899;  State  v.  Powell,  86  N.  C.  640; 
State  V.  Armstrong,  72  N.  C.  193; 
State  V.  Phillips,  66  N.  C.  646;  State 
V.   Credle,   63   N.   C.    506. 

Pa. — Com.  V.  StiUwagon,  13  Pa. 
Super.  647;  Com.  v.  Goble,  9  Pa. 
Super.    216. 

S.  C. — State  v.  Ivey,  73  S.  C.  282, 
53  SE  428;  State  v.  Gathers,  15  S.  C. 
370. 

Tenn. — State  v.  Garibaldi,  6  Lea 
632;  State  v.  Reynolds,  4  Hayw.  110. 

Tex. — State   v.    Burris,    3    Tex.    118. 

Wash. — State  v.  Armstrong,  19 
Wash.  706,  53  P  351;  State  v.  Heron, 
19    Wash.    706,    63   P    348. 

Wis.— U.   S.  V.   Salter,   1   Finn.   278. 

See  Peo.  v.  Caquias,  7  Porto  Rico 
559  (holding  that  Code  Cr.  Proc.  ( 
348,  which  enumerates  the  cases  in 
which  the  prcsecutlng  attorney  may 
take  an  appeal,  expressly  excludes 
Judgments  of  acquittal);  Rex  v. 
Burns,  1  Ont.  L.  336  (where  the  appli- 
cation of  the  prosecutor,  under  Cr. 
Code  !  744,  for  leave  to  appeal  from 
a  decision  of  a  police  magistrate  ac- 
quitting   defendant    was    denied). 

[a]  Oommon-law  authorities  con- 
sidered.—"Archbold  says  there  is  no 
Instance  of  error  being  brought  upon 
a  Judgment  for  a  defendant  after 
an  acquittal.  I  Arch.  Cr.  Pr.  &  PI. 
199.  He  cites  Coke  as  his  authority, 
3  Inst.  214  (the  citation  from  Ba- 
con's Abridgement  is  merely  a  repe- 
tition of  Coke).  Coke  says  that  no 
writ  or  error  ne^deth  to  be  brought 
by  the  king,  but  the  offender  may 
be  newly  indicted;  the  reason  he 
gives  is  that  the  Judgment  in  favor 
of  the  defendant  is  that  he  go  with- 
out day  which  may  be  gIVien  as  well 
for  the  InsufBclency  of  the  Indictment 
as  for  the  party's  Innocency,  or  not 
guiltiness  of  the  offense.  Clearly 
Coke's  remark  that  no  writ  of  error 
needeth  to  be  brought  by  the  king 
applies  only  to  cases  where  a  new 
indictment  could  be  sustained.  That 
would  be  impossible  when  the  de- 
fendant could  plead   the  former  ac- 


For  later  cases,  developments  and  chaafes  In  the  law  see  cumulative  Annots-tions,  same  title,  page  and  note  number. 
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court  erred  in  stating  the  law  to  the  jury,  by  reason 
of  which  defendant  was  acquitted.'*  Nor  can  the 
parties  by  an  agreement  go  to  the  appellate  court 
on  questions  of  law  reserved  during  the  trial  by 
consent,  after  a  verdict  of  acquittal.''  In  a  few 
jurisdictions,  however,  in  the  absence  of  constitu- 
tional limitations,  statutes  have  been  enacted  so  as 
to  authorize  the  state  to  appeal  from  judgments  of 
acqtiittal  for  the  purpose  of  reversal  and  new  trial." 
Provision  has  also  been  made  in  some  jurisdictions 
for  a  writ  of  error  or  an  appeal  upon  the  part  of 
the  state,  not  to  afford  the  state  an  opportunity 
for  a  new  trial  after  an  acquittal  but  to  point  out 
errors  in  the  proceedings,  and  by  so  doing  to  ob- 
tain an  authoritative  erposition  of  the  law  to  be 
foUowed  in  the  future  by  the  courts."  In  some 
jurisdictions,  however,  even  under  such  a  statute. 


the  state  is  not  allowed  a  writ  of  error  or  an  appeal 
after  a  verdict  of  acquittal.'*  A  constitutional  pro- 
vision'  authorizing  the  state  to  appeal  in  criminal 
cases  to  review,  errors  of  law  is  limited  to  errors 
occurring  prior  to  the  attachment  of  jeopardy, 
since  the  action  ends  with  a  judgment  of  acquittal.'^ 

Review  by  certiorari.  Certiorari  will  not  lie  at 
the  instance  of  the  state  to  review  a  verdict  or  a 
judgment  of  acquittal.'* 

Power  of  legislature  to  grant  right  of  appeal  after 
acQUttaL  While  the  state  cannot  bring  error  or 
appeal  to  reverse  an  acquittal  of  one  accused  of 
crime,  unless  the  right  is  expressly  conferred  by 
statute,"  that  right  may  be  conferred  by  statute 
in  the  absence  of  express  constitutional  provision  to 
the  contrary.'*  Thus  a  constitution  which  provides 
that  "no  person  shall,  for  the  same  offense,  be  twice 


qnlttal  In  bar;  the  kins  would  need 
a  writ  of  error  to  get  rid  of  that 
Judgment,  and  Coke's  statement  evi- 
dently means  what  Archbold  says. 
If  we  look  beyond  the  ancient  Sne- 
Ush  practice,  we  And  that  in  the 
practice  of  our  own  state,  without 
question  or  exception  as  far  as  we 
know,  it  has  been  taken  for  granted 
by  bench  and  bar  that  the  state  was 
not  entitled  to  a  bill  of  exceptions 
or  to  a  review  by  writ  of  error  of 
an  error  in  law  by  the  trial  Judge." 
State  V.  Hart,  88  N.  J.  L.  48,  50,  96 
A  TS6. 

[b]  Vadar  the  FlUllppla*  BUI  of 
■Iglits  set  out  in  the  act  of  Con- 
freas  of  July  1,  1902,  there  la  no 
right  of  appeal  on  the  part  of  the 
gOTemment  from  a  judgment  of  ac- 
quittal. Kepner  v.  U.  S.,  196  tJ.  S. 
100  [rev  24  SCt  797,  49  L.  ed.  114, 
1  AnnCas  655,  1  Philippine  727]; 
U.  S.  V.  Yam  Tung  "Way,  2i  Philip- 
pine 67;  U.  S.  V.  Salvador,  4  Philip- 
pine 5X0.  Contra  see  U.  S.  v."  Men- 
dezona.  2  Philippine  353;  U.  S.  v. 
Atlenza,   1    Philippine   736. 

70.  State  V.  Dulaney,  87  Ark.  17, 
112  SW  158,  15  AnnC^  192;  State 
V.  Shields.  49  Md.  301;  State  v.  West, 
71  N.  C.  263;  Com.  v.  Stelmllng,  156 
Pa.    400.     27    A    297. 

n.  state  V.  Lee,  49  Kan.  570,  31 
P  147. 

72.  See  State  v.  Lee,  65  Conn.  265, 
30  A  1110,  48  AmSR  202,  27  LRA 
<98  (where  the  right  of  the  state  to 
appeal  from  an  acquittal  and  to  have 
a  new  trial,  under  statutory  author- 
ity, was  upheld,  the  constitutionality 
of  the  statute  not  being  discussed  or 
questioned);  and  cases  infra  this 
note. 

[al  Xb  Kentnoky  the  state  is  au- 
thorized by  statute,  there  being  no 
constitutional  provision  to  the  con- 
trary, .to  have  a  reversal  for  new 
trial  of  a  judgment  on  a  verdict  of 
acquittal  in  a  criminal  case  where 
the  only  punishment  can  be  a  line. 
Com.  V.  Prall.  146  Ky.  109,  142  SW 
202,  AnnCasl913C  768:  Com.  v.  Louls- 
Tllle.  etc..  R.  Co.,  141  Ky.  583,  133 
SW  230:  Com.  v.  WIlHams,  120  Ky. 
314.  86  SW  553.  27  KyL  695;  Com. 
T.  Reatbly,  82  SW  232,  1001,  26  KyL 
493. 

[bl  b  "KVTtk  •coUa  the  common- 
law  rule  that,  where  the  Jury  found 
the  prisoner  not  guilty,  no  further 
proceedings  could  be  taken  has  been 
cbanged  by  Cr.  Code  ]  743;  and,  In 
«Bch  case,  the  prosecutor  may  apply 
to  the  court  to  reserve  any  question 
of  law,  and  ft  refused  a  case  may  be 
stated  for  the  opinion  of  the  court  of 
appeal.  Rex  v.  Phlnney,  36  N.  S.  264. 
[c]  In  Ontario  the  right  of  the 
"prosecutor"  to  appeal  on  a  question 
of  law  by  case  reserved  under  Cr. 
Code  8  1014  suba  3  or  by  leave  under 
Cr.  Code  i  1015  on  an  acquittal  of 
accused.  Is  limited  to  the  cr,own  when 
the  proceedings  on  the  indictment 
are  conducted  Dy  the  crown  counsel; 
Md  where  the  crown  counsel  was 
refused  a  reserved  case  at  the  trial, 
whereupon    the    Informant   who   had 


b$en  bound  over  to  prefer  the  Indict- 
ment and  had  done  so  also  applied 
and  was  refused,  the  latter  has  no 
locus  standi  to  make  a  subsequent 
application  under  Cr.  Code  S  1015  for 
leave  to  appeal  where  the  crown 
makes  no  application.  Rex  v.  Fraser, 
30  Ont.  L.  698,  19  DomLR  470,  23 
CanCrCas   140. 

73.  Ark. — State  v.  Dulaney,  87 
Ark.  17,  112  SW  158,  15  AnnCas  192: 
State  v.  Black,  86  Ark.  667,  111  SW 
993 

Ind. — State  v.  Laughlln,  171  Ind. 
66,  84  NB  756:  State  v.  Morrison,  165 
Ind.  461,  75  N£l  968;  State  v.  Arnold, 
144  Ind.  651,  42  NE  1095,  43  NE  871; 
State  V.  Phillips,.  25  Ind.  A.  679,  6« 
NB  727. 

Iowa. — State  v.  Kulough,  133  NW 
706;  State  v.  Ward,  75  Iowa  637,  36 
NW  766;  State  v.  Kinney,  44  Iowa 
444. 

Miss. — State  v.  Wall,  98  Miss.  621, 
54   S   5. 

Oh.— State  V.  Ruedy,  67  Oh.  St.  224, 
48  NE  944;  State  v.  Buechler,  67  Oh. 
St.  95,  48  NB  607. 

Okl.— State  v.  Prisble,  8  Okl.  Cr. 
406,   127   P   1091. 

[a]  "Th*  piuposa  of  aUowlnf  »p- 
peals  by  the  State  upon  reserved 
questions  is  to  obtain  opinions  of 
this  court  which  shall  form  a  rule  of 
decision  binding  upon  the  Inferior 
courts  of  the  State.  The  question 
Involved  In  this  appeal  is  collateral 
to  the  question  of  the  guilt  or  inno- 
cence of  the  appellee,  and  was  de- 
termined by  the  court  independently 
of  the  Jury.  The  admissibility  of 
evidence  of  the  class  and  kind  ex- 
cluded by  the  trial  judge  In  this  case 
Is  likely  to  arise  frequently  In  the 
trial  of  criminal  causes.  A  determin- 
ation of  the  admissibility  of  such 
evidence  when  offered  may  Incident- 
ally Involve  a  question  of  fact,  and 
In  case  of  conflict  In  the  evidence 
with  respect  to  such  fact  the  deci- 
sion of  the  trial  Judge  would  doubt- 
less be  held  conclusive;  but  the  Im- 
proper admission  of  evidence  consti- 
tutes error  of  law  available  to  the 
defendant  as  a  ground  for  a  new  trial 
in  case  of  conviction,  and  the  Im- 
proper exclusion  of  evidence  consti- 
tutes error  of  law,  upon  which  the 
State  may  reserve  a  question  for  ap- 
peal In  the  event  of  acquittal."  State 
V.  Laughlln,  171  Ind.  66,  69,  84  NB 
766. 

[b]  xa  XaatockT  (1)  the  state's 
appeal  lies  solely  for  the  purpose  of 
settling  questions  of  law.  Com.  «v. 
Clubb,  17  SW  281,  13  KyL  416;  Com. 
V.  Van  Tuyl,  1  Mete.  1,  71  AmD  465. 
(2)  And  a  Judgment  of  acquittal  for 
a  felony  may  be  reviewed  on  appeal 
to  secure  a  uniform  and  correct  ad- 
ministration of  Justice,  although  it 
cannot  be  reversed.  .  Com.  v.  Keath- 
ley,  82  SW  232.  1001,  26  KyL  493, 
992:  Com.  v.  Wilson,  32  SW  166.  17 
KyL  578;  Com.  v.  Bruce,  79  Ky.  660; 
Com.  V.  Crowdus,  9  KyL  406;  Com. 
v.  Enders.  8  KyL  622;  Com.  v.  Wood- 
all,  6  KyL  289.  (3)  But  on  appeal 
by  the  commonwealth  from  a  judg- 


ment of  acquittal,  the  court  of  ap- 
peals will  not  express  an  opinion  as 
to  the  propriety  of  taking  the  case 
from  the  Jury  where  the  record  does 
not  present  any  legal  question  which 
should  be  settled  in  the  interest  of 
Justice.  Com.  v.  Cessna,  140  Ky.  26, 
ISO   SW   811. 

Blolit  to  appeal  whex*  ▼•rdJot  of 
•oguttal  1>  dlrectad  oa  aooonat  of 
lawilHrtsany  of  evldeao*  see  infra  } 
3319. 

74.  U.  S.  V.  Evans,  213  U.  S.  297^ 
29  SCt  607,  63  L.  ed.  803;  State  v. 
Miller,  14  Ariz.  440,  130  P  891;  Dis- 
trict of  Columbia  v.  Burns,  32  App. 
(D.  C.)  203;  U.  S.  v.  Bvans,  SO  App. 
<D.  C.)   68. 

(a]  BMMoaa  fox  xia*^— (1)  "The 
appellee  in  such  a  case,  having  been 
freed  from  further  prosecution  by 
the  verdict  in  his  favor,  has  no  in- 
terest In  the  question  that  may  be 
determined  in  the  proceedings  on  ap- 
peal and  may  not  even  appear.  Nor 
can  his  appearance  be  enforced. 
Without  opposing  argument,  which  Is 
so  Important  to  the  attainment  of  a 
correct  conclusion,  the  court  Is  called 
upon  to  lay  down  rules  that  may  be 
of  vital  Interest  to  persons  who  may 
hereafter  be  brought  to  trial.  All 
such  persons  are  entitled  to  be  heard 
on  all  questions  affecting  their  rights,' 
and  it.  Is  a  harsh  rule  that  would  bind 
them  by  decisions  made  in  what  are 
practically  'moot'  cases,  where  op- 
posing views  have  not  been  pre- 
sented." U.  S.  V.  Evans,  213  U.  S. 
297,  300,  29  SCt  507  53  L.  ed.  803. 
(2)  "While  the  evident  purpose  of 
the  statute,  as  shown  by  Its  lan- 
guage, is  to  establish  a  correct  and 
uniform  administration  of  the  crim- 
inal law,  it  seems  to  us  that  it  is 
not  calculated  to  effectuate  that  pur- 
pose, unless  the  court  is  afforded  the 
assistance  of  counsel  on  both  sides 
of  the  question.  The  constitution 
gives  this  court  appellate  Jurisdic- 
tion 'in  all  actions  and  proceedings,' 
except  civil  actions  at  law,  where 
the  amount  involved  does  not  exceed 
$200.  Without  undertaking  to  de- 
fine an  'action'  or  'proceeding,'  suffice 
it  to  say  that  they  Imply  a  sub- 
ject matter  to  be  litigated,  and  par- 
ties plaintiff  and  defendant.  1  Cyc 
720  et  seq.  And  while  a  contest  in 
court  to  assert  rights  or  present 
wrongs  Is  properly  designated  an  'ac- 
tion' until  JuQgment,  not  so  there- 
after, 'for  the  Judgment  ends  the 
action — Jus  prosequendl  In  Judlclo.' 
1  Cyc.  716.  ..  .  We  therefore  con- 
clude that  we  have  no  'action'  or 
'proceeding'  before  us  on  this  appeal, 
but  purely  an  abstract  question  of 
law."  State  v.  Miller,  14  Ariz.  440, 
442     130   P  891 

75.  State  v.'  MUler,  14  Ariz.  440, 
130    P   891. 

7e.     State   V.   Lavlnia,   26   Oa.   311. 

77.  Com.  V.  Prall.  146  Ky.  109, 
142    SW    202,    AnnCa8l913C    768. 

78.  Com.  V.  Prall,  146  Ky.  109, 
142  SW  202,  AnnCa8l913C  768.  See 
State  V.  Lee,  66  Conn,  265.  30  A 
1110,    48    AmSR   202,     27     LRA     498 
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put  in  jeopardy  for  hia  life  or  limb"  is  not  vio- 
lated by  a  statute  which  gives  the  state  the  right 
to  appeal  and  authorizes  a  new  trial  after  the  re- 
versal of  a  verdict  of  acquittal  in  misdemeanor 
cases  which '  subject  defendant  to  a  fine  only  J' 
On  the  other  hand,  where  the  constitution  provides 
that  no  one  shall  be  twice  put  in  jeopardy  for  the 
same  offense,  it  follows  that  a  statute  which  per- 
mits the  state  to  appeal  and  to  retry  a  case  after 
an  acquittal  is  unconstitutional.^"  Likewise,  where 
the  constitution  forbids  "that  one  be  ^wice  put  in 
jeopardy  of  life  or  liberty  for  the  same  offense,"  a 
statute  which  permits  the  state  to  appeal  and  to 
have  a  new  trial  in  a  ease  where  the  punishment  is 
imprisonment  is  unconstitutional.^' 

Beyenne  cases.  Under  constitutional  and  statu- 
tory provisions  in  some  jurisdictions,  the  state  may 
appeal  from  a  judgment  of  acquittal  in  criminal 
eases  which  relate  to  the  public  revenue.*'  How- 
ever, to  entitle  the  state  to  appeal  in  such  case, 
there  must  be  a  final  judgment  entered  upon  the 
verdict  of  acquittal.** 

[$  3319]  (b)  Under  Direction  of  Oonrt  In  the 
absence  of  a  permissive  statute  which  is  constitu- 
tional,** the  state  does  not  have  the  right  to  appeal 
from  a  verdict  or  a  judgment  of  acquittal  even 
though  the  verdict  is  peremptorily  directed  by  the 
court.**  Thus  the  state  cannot  appeal  from  a  judg- 
ment of  acquittal  and  the  discharge  of  the  jury, 


directed  by  the  court,  on  the  ground  that  the  stat- 
ute under  which  defendant  is  prosecuted  is  uncon- 
stitutional;** nor  where  the  jury  is  directed  to  ac- 
quit because  of  the  insufficiency  of  the  evidence  "^ 
or  indictment.**  In  some  jurisdictions,  where  stat- 
utes authorize  the  state  to  appeal  after  an  acquittal, 
for  the  purpose  of  pointing  out  errors  for  future 
guidance,  while  the  phraseology  of  the  statutes  of 
different  jurisdictions  vary,  as  a  general  rule  it  is 
held  that  no  purpose  can  be  served  in  reviewing 
the  direction  of  the  court  to  the  jury  to  return  a 
verdict  of  not  guilty  because  of  the  insufficiency  of 
the  evidence.**  A  statute  which  permits  the  state 
to  appeal  from  a  judgment  of  acquittal,  where  a 
question  of  law  has  been  decided  adversely  to  the 
state,  was  held  not  to  authorize  an  appeal  from 
a  directed  verdict  of  not  guilty  because  of  the  in- 
sufficiency of  the  evidence,  since  it  did  not  involve 
a  question  of  law;*"  but  where  such  directed  ver- 
dict raised  a  question  of  law,  as  for  example,. the 
validity  of  a  contract  on  which  the  prosecution  is 
based^  the  state  may  have  the  question  reviewed, 
even  though  the  verdict  of  acquittal  cannot  be  re- 
versed.*' A  statute  which  authorizes  the  state  to 
appeal  from  a  judgment  "upon  a  demurrer"  does 
not  authorize  an  appeal  by  the  state  from  a  judg- 
ment directing  an  acquittal  upon  a  demurrer  to  the. 
evidence.'*  Likewise,  a  statute  which  authorizes 
the  state  to  appeal  frotn  "some  material  error  in 


(holding  that  the  rule  of  the  com- 
mon law  that  no  one  shall  be  put 
twice  In  Jeopardy  for  the  same  of- 
fense does  not  prevent  the  granting 
of  a  new  trial,  on  appeal  by  the 
state,  under  statutory  authority, 
from  an  acquittal,  for  error  in  the 
exclusion  of  evidence) ;  State  v.  Rid- 
enbaugh,  6  Ida.  710,  715,  51  P  750 
(where  the  court  said:  "We  are  con- 
strained to  hold  that  the  right  to  ap- 
peal on  the  part  of  the  state  in  crim- 
inal cases  Is  solely  statutory.  That 
the  legislature  may  give  this  right, 
for  any  purpose  that  does  not  abridge 
the  constitutional  rights  of  the  citl- 
Een,  we  have  no  doubt.  But  the  right 
to  appeal  in  cases  like  the  one  at  bar 
has  not  been  conferred  upon  the 
state  by  any  legislative  enactment, 
and  therefore  does  not  exist"). 

TO.  Com.  V.  Prall.  144  Ky.  677, 
189  SW  798,  146  Ky.  109,  110,  142 
SW  202,  AnnCasl91SC  768. 

BO.  Peo.  V.  Webb,  38  Cal,  467;  Peo. 
V.  Miner,  144  111.  308.  33  ilE  40,  19 
liRA  342;  State  v.  Van  Horton,  26 
Iowa  402;  B3x  p.  Bornee,  76  W.  Va. 
S60.    85    SB   629,   L.RA1915F  1093. 

81.  Ex  p.  Bornee,  78  W.  Va.  360, 
362,   86   SE   629,    LRA1916F  1093. 

82.  Com.  v.  Willcox,  111  Va.  849, 
69  SB  1027;  Com.  v.  Goodwin,  109 
Va.  828,  64  SE  64;  State  v.  Hotel 
McCreery  Co.,  68  W.  Va.  130,  69 
SE  472,  AnnCasl912A  966;  State  v. 
Peyton,  68  W.  Va.  380,  52  SE  393; 
State  V.  Thompson,  26  W.  Va.  149; 
State  V.  Allen,  8  W.  Va.  880. 

83.  State  v.  Peyton,  E8  W.  Va. 
880,   52   SE  ^93. 

84.  See  cases  Infra  this  note. 

[a]  In  Porto  JUco  (1)  by  virtue 
of  Code  Cr.  Proc.  9  48,  the  people 
have  the  right  to  appeal  from  an  or- 
der of  the  court  directing  the  Jury 
to  find  for  defendant.  Peo.  v.  Mil- 
len,  15  Porto  Rico  778.  (2)  But 
where.  In  a  misdemeanor  case,  the 
court  sustained  a  demurrer  to  the 
evidence  introduced  by  the  people 
and  rendered  a  Judgment  of  acquit- 
tal, and  defendant  did  not  and  could 
not  have  a  Jury  trial,  it  was  held  that 
the  statute  did  not  authorize  an  ap- 

?eal  by  the  people.     Peo.  v.  Allan,  17 
'orto  Rico   36;  Peo.   v.   Martinez,   15 
Porto  Rico  72E. 
Tenner  JeopMdy  f«B*Mll7  see  sup- 


ra {  359  et  seq. 

Power  of  lairtatatiisa  to  •.ntliovlae 
Ml  ■V)'*'^  fkom  .»oq,QlttaI  see  supra 

85.  State  v.  Hart,  88  N.  J.  L.  48. 
96  A  766;  State  v.  Savery,  126  N.  0. 
1083,   36   SE   22,  46   LRA  68S. 

86.  State  y.  Moon,  45  Kan.  145, 
25    P    614. 

87.  Peo.  y.  Hill.  146  Cal.  14S,  79 
P  845;  Terr.  v.  Laun,  8  Mont.  322, 
20    P    652. 

[a]  Beasoa  for  mis. — "The  re- 
spondent was  tried  on  a  valid  infor- 
mation. In  a  court  of  competent  Juris- 
diction, and  was  acquitted  by  the 
verdict  of  the  Jury  [verdict  directed 
after  evidence  of  both  parties  in,  be- 
cause Insufficient  to  warrant  a  con- 
ylctlonj.  'Jeopardy'  therefore  at- 
tached, and  respondent  cannot  again 
be  tried  for  the  said  alleged  crime. 
Under  these  circumstances,  nnd  as 
held  In  prior  decisions  of  this  court. 
It  would  be  a  vain  thing  to  consider 
the  general  questions  discussed  by 
appellant."  Peo.  y.  Hill,  146  Cal.  145, 
146,  79  P  845. 

88.  Terr.  v.  Lee,  8  Wash.  T.  St6, 
17  P  884. 

88.  State  v.  Spears,  123  Ark.  449, 
185  SW  788;  State  v.  Smith.  94  Ark. 
368,  126  SW  1067;  State  v.  Kulpugh, 
(Iowa)  133  isrw  706;  State  v.  Gilbert. 
138  Iowa  336,  116  l>rw  142.  Com- 
pare State  v.  Ward,  75  Iowa  637, 
36  NW  765  (holding  that,  where  the 
state  proved  that  there  had  been  an 
unlawful  sale  of  certain  intoxicating 
liquors  and  the  court  directed  a  ver- 
dict of  acquittal  because  of  the  In- 
sufficiency of  the  evidence,  the  ques- 
tion became  one  of  law  and  not  of 
fact,  and  that  the  state  could  appeal 
to  the  supreme  court  without  violat- 
ing the  requirements  of  Code  {  4639, 
which  provides  that  ah  appeal  to  the 
supreme  court  can  be  taken  only  for 
the  purpose  of  obtaining  a  "correct 
exposition  of  the  law"). 

[a]  Beaaoiui  for  mla^— (1)  "The 
question  of  the  legal  sufficiency  of 
the  evidence  in  a  given  case  consti- 
tutes a  question  of  law  for  the  de- 
cision of  the  court,  but  it  cannot 
become  a  precedent  for  application 
in  another  case  because  of  the  vary- 
ing state  of  facts  in  different  cases, 
and    therefore    the    decision    of    that 


question,  even  though  it  be  one  of 
law,  is  not  important  in  the  'uni- 
form administration  of  the  criminal 
law."  The  State  has  no  right  to  ask 
for  the  decision  of  this  court  on  a 
question  which  is  purely  abstract  in 
its  nature,  and  we  are  of  the  opin- 
ion that  the  statute  does  not  con- 
template an  appeal  in  a  case  In  which 
the  only  error  alleged  is  that  the 
court  incorrectly  decided  that  the 
evidence  was  not  sufficient  to  war- 
rant a  submission  of  the  issue  to 
the  Jury."  State  v.  Spears,  128  Ark. 
449,  460,  185  SW  788,  789.  (2)  "The 
ruling  complained  of  Involves  no 
more  than  a  pronouncement  of  the 
fact  situation  of  the  case  as  made 
by  the  State.  Substantially  the  mo- 
tion for  a  verdict  went  no  farther 
than  to  challenge  the  sufficiency  of 
the  evidence  to  support  a  conviction 
of  the  crime  charged.  And  in  rul- 
ing the  court  determined  only  that 
the  evidence  was  not  sufficient  As 
no  one  could  be  benefited  by  our 
doing  so,  we  decline  to  go  over  the 
record  in  review  of  the  ruling.  Ac- 
cordingly the  Judgment  must  be,  and 
it  is,  affirmed."  State  .v.  Gilbert. 
138  Iowa  335,  337,  116  NW  142. 

90.  Com.  V.  Cessna,  140  Ky.  2B, 
130  SW  811;  State  v.  Moore,  103 
Miss.  699,  60  S  731;  State  v.  Brooks, 
102  Miss.  661,  59  S  860;  State  v.  Ire- 
land. 89  Miss.  763.  42  S  797;  SUte 
v.  WiUingham,  86  Miss.  208,  38  S 
334. 

[a]  "Bzparimmtal  avpaals  by  the 
state  are  not  authorized  by  the  stat- 
ute, and  this  court  is  not  required 
to  read  the  evidence  taken  in  the 
trial  court  to  ascertain  whether,  tak- 
en as  a  whole,  the  Jury  would  have 
been  warranted  in  finding  the  de- 
fendant guilty.  This  would  be  a 
waste  of  the  court's  time,  which 
could  be  more  profitably  employed 
In  the  investigation  of  real  law- 
suits." State  v.  Brooks,  102  Miss. 
661,   662,    59   S   860. 

91.  State  y.  Wall,  98  Miss.  521, 
54    S    5. 

98.  State  v.  Moody,  150  N.  C.  847. 
64    SE    431. 

[a]  BMMoa  for  role. — "The  stat- 
ute does  not  provide  for  an  appeal 
from  a  Judgment  upon  a  demurrer  to 
the  evidence,  but  only  upon  a  demur- 
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law  not  affecting  the  aequittal  of  the  prisoner  on 
the  merits"  does  not  permit  an  appeal  from  an  ao- 
qoittal  directed  by  the  court  on  the  ground  that 
the  evidence  is  insu£Scient  to  sustain  a  conviction.'* 

[i  3320]  (10)  Conviction  of  Defendant."*  Ap- 
peals by  the  state  upon  questions  reserved  cannot 
be  taken  upon  a  conviction,  where  the  statute  ex- 
pressly provides  that  it  can  be  done  only  on  an 
acquittal.'^  On  the  other  hand,  under  a  statute 
which  provides  that  the  prosecuting  attorney  may 
except  to  a  "decision  of  the  court  during  the  prose- 
cution of  the  case,"  it  was  held  that  the  state 
eould  appeal  from  a  sentence  of  imprisonment  in  a 
partienlar  prison." 

[i  3321]  (11)  Diaagieement  of  Jury.  Where 
a  trial  has  resulted  in  a  disagreement  of  the  jury,  by 
virtue  of  the  statutes  in  some  jurisdictions  the  state 
may  prosecute  an  appeal  to  obtain  a  proper  con- 
struction of  the  law,"  although  the  case  is  never 
finaUy  disposed  of  by  reason  of  the  discharge  of  th^ 
jury  because  of  their  disagreement.** 

ii  3322]  (12)  Judgment  of  Intermediate 
Court"  As  a  general  rule  the  state  does  not  have 
the  right  to  api>eal  from  the  judgments  of  an  inter- 
mediate appellate  court  in  criminal  eases,  unless 
sach  right  is  either  expressly  or  impliedly  conferred 
by  the  constitutional '  or  statutory '  provisions. 
However,  under  the  statutes  in  some  jurisdictions, 
the  state  may,  in  certain  instances,  appeal  from 
judgments  of  intermediate  appellate  courts  ren- 
dered on  an  appeal  taken  by  defendant  from  an 
inferior  conrt.*  By  virtue  of  express  statutory  pro- 
vision in  some  jurisdictions,  there  can  be  no  appeal 
by  the  state  from  a  judgment  of  an  intermediate 
court  in  a  case  appealed  from  a  justice's  or  other 

rer.  The  word  is  used  In  the  statute  in 
Us  usual  and  ordinary  significance, 
as  understood  and  defined  In  a  crim- 
inal pleadliiK.  In  criminal  law  'A 
demurrer  is  a  pleading  by  which  the 
legality  of  the  last  preceding  plead- 
ing is  denied  and  put  in  Issue,  and 
the  Issue  Is  then  determined  by  the 
court.  A  demurrer  is  pleaded  either 
to  the  indictment  or  to  a  special 
plea.'"  State  v.  Moody,  160  N.  C. 
W,  849,   64    SE    431. 

93.  State  v.  Wright,  SO  "Wash.  277, 
278.    Ill    P    18. 

94.  Oroas  sppsala  T>J  tli*  stats 
we  supra    {  8273. 

95.  State  V.  Hamilton,  S2  Ind.  409. 

96.  Terr.  T.  Nelson,  2  Wyo.  346, 
368 

97.  Com.  V.  StJabr.  162  Ky.  388, 
172  SW  677;  Com.  v.  Bullock,  67 
SW  992.    24  KyL.  78. 


inferior  court.* 

[i  3323]  (IS)  Waiver  of  Bight.  After  the 
right  of  appeal  has. accrued  to  the  state  no  act  of 
the  prosecuting  attorney  can  waive  it,°  although 
there  is  authority  to  the  contrary."  It  has  also  been 
held  that  the  filing  of  an  information  directly  after 
an  arrest  of  judgment  does  not  constitute  a  waiver.'' 

Payment  of  fine.  The  payment  of  a  fine  imposed 
as  a  part  of  the  punishment  and  its  receipt  by  the 
clerk  or  other  official  do  not  defeat  the  right  of 
the  state  to  an  appeal.* 

[$  3324]  c.  Right  of  Defendant**— (1)  In  (Gen- 
eral. The  right  of  defendant  to  review  in  a  crimi- 
nal case,  the  form  of  remedy,  and  the  matters  re- 
viewable have  been  very  largely  covered  in  pre- 
ceding sections.'"  Appeals  are  not  taken  for  the 
mere  purpose  of  testing  the  correctness  of  the 
judge's  conclusions  on  different  points,*'  but  to  rec- 
tify any  injury  which  the  convicted  party  may  have 
received  therefrom;"  and  therefore,  if  there  is  no 
injury,  defendant  has  no  reason  for  complaint.** 
So  too  defendant  cannot  appeal  from  a  judgment 
in  his  favor  entered  on  a  special  verdict.'*  In  some 
jurisdictions  the  right  to  review  a  conviction  on 
error  or  otherwise  depends  solely  on  statutory  .pro- 
visions.'* A  statute  which  gives  defendant  a  right 
to  appeal  when  convicted  under  an  indictment  also 
gives  him  the  right  to  appeal  from  a  conviction 
on  a  proceeding  by  information." 

[$  3325]  (2)  Kecessity  of  Being  in  Custody.'* 
The  right  of  appeal  in  a  criminal  case  does  not  ex- 
ist where  defendant  is  not  actually  or  constructively 
in  custody  so  that  the  judgment  and  sentence  of  thA 
trial  court  can  be  enforced  if  afOrmed  by  the  ap- 
pellate conrt.'*    Thns,  where  defendant,  subsequent 


VeoesBttT  of  llsal  jndcmsnt  rsnsr- 
tlly  see    supra-  (    3284. 

Kgbt  of  stats  to  rsvtsw  %sfoz* 
flaal  jo/lciiuiit  see  supra  S  3310. 

88.  Com.  V.  Matthews,  89  Ky.  287, 
12  SW  333.  11  KyL  506. 

99.  Agpssl  ftoai  Twdlot  or  jndf- 
meat  of   scanltt*!  see  supra   {   3318. 

■Iglit  of  stats  to  appeal  la  orim- 
ual  easMi  fsasndlj  see  supra  I  3310. 

1.  State  v.  Reakey,  62  Mo.  40 
(holding  that  Wagner  St.  1114  {{ 
13,  14,  toaci)ing  appeals  to  the  state 
irom  the  trial  court,  has  no  appli- 
cation to  appeals  from  the  court  of 
appeals  and  that  by  virtue  of  Const, 
art  6  (  12,  conferring  the  right  to 
appeal  or  to  sue  out  writs  of  error 
from  the  court  of  appeals  to  the 
inipreme  court  in  all  cases  of  felony, 
the  state  may  appeal  from  a  Judg- 
ment of  the  court  of  appeals  revers- 
ing a  Judgment  of  conviction  in  a 
felony  case). 

3.  State  v.  Ford,  161  Iowa  323, 
142  NW  984;  State  v.  Southern  R.  Co., 
12(  N.  C.  1073,  35  SE  619,  1039; 
State  T.  Davidson,  124  N.  C.  839,  32 
SE  J57;  State  v.  Hlnson,  123  N.  C. 
Ki,   31    SB    854;    State    v.    Scanlan, 


85  N.  C.  601:  State  v.  Murdock.  85 
N.  C.  698:  Mick  v.  State,  72  Oh.  St. 
388,  74  NE  284;  State  v.  Finstad, 
16  S.  D.  422,  93  NW  640.  But 
see  Shelby  v.  Boenau,  40  Oh.  St. 
253  (where  an  appeal  was  allowed  to 
the  state  from  a  Judgment  of  an 
intermediate  court  reversing  a  Judg- 
ment of  conviction  in  the  inferior 
court  apparently  without  any  statu- 
tory authority,  the  court  saying: 
"Where  a  defendant  in  a  criminal 
action  institutes  proceedings  in  er- 
ror and  obtains,  In  a  court  above  the 
trial  court,  a  Judgment  of  reversal, 
the  prosecutor  may  properly  seek,  in 
a  still  higher  court,  a  reversal  of 
that  Judgment"). 
3.    Ida. — State  v.  Stafford,  26  Ida. 

381.  143    P    628. 
Mont. — Terr.  v.  Jinks,  8  Mont.  136, 

19  P  386. 

N.  J.— State  V.  Meyer,  65  N.  J.  L. 
233,  47  A  485,  52  LRA  346  Jden 
motion  of  writ  of  error  64  N.  J.   L. 

382,  46  A  779  (rev  on  other  grounds 
65  N.  J.  L.  237,  47  A  486,  86  AmSR 
634)]. 

N.  T. — ^Peo.  V.  Damron,  212  N.  T. 
256,  106  NE  67  [aft  160  App.  Div. 
424,  145  NTS  239.  30  N.  T.  (5r.  347]; 
Peo.  V.  Brown,  140  App.  Div.  691,  125 
NTS  793  [app  dlsra  202  N.  T.  685 
mem,  96  NE  1124  mem];  Peo.  v. 
aaffey,  182  N.  T.  260,  74  NE  836, 
19  N.  T.  Cr.  254;  Peo.  v.  Drayton. 
168  N.  T.  10,  60  NE  1048  [rev  41 
App.  Div.  40,  68  NTS  439.  14  N.  T. 
Cr.  141];  Peo.  v.  Conroy,  97  N.  T. 
62,  2  N.  T.  Cr.  566  [aff  33  Hun  119, 
2  N.  T.  Cr.  247];  Peo.  v.  Boas,  92 
N.  T.  560,  1  N.  T.  Cr.  287  [aft  29 
Hun  377,  1  N.  T.  Cr.  132];  Peo.  v. 
Bennett,  49  N.  T.  137;  Peo.  v.  Ken- 
nedy, 32  N.  T.  141;  Peo.  v.  Sullivan, 
7  N.  T.  396;  Peo.  v.  Clark,  7  N.  T. 
385,  2  Edm.  Sel.  Cas.  294;  Peo.  v. 
Adams^  16  Hun  549. 

N.  C. — State  v.  Southern  R.  Co., 
126  N.  C.  1073,  35  SB  619,  1039;  State 
v.  Mallett,  126  N.  C.  718,  34  SE  661 
[aff    181    U.    S.    589,    21    SCt    730,    45 


L.  ed.  1015];  State  v.  Hlnson,  123 
N.   C.    755,    31    SE   854. 

Oh. — State  v.  Gaskins,  87  Oh.  St. 
128,  100  NE  324;  Mick  v.  SUte,  72 
Oh.  St.  388,  74  NE  284;  State  v. 
Budd,  65  Oh.  St.  1,  60  NE  988:  State 
V.  Ruedy,  57  Oh.  St.  224,  48  NE  944; 
State  V.  Josephs,  43  Otu  St.  467,  t 
NE    372. 

5.  D.— State  V.  Finstad.  16  S.  D. 
422,    93    NW  640. 

4k  Terr.  v.  Moore,  9  Arls.  122,  80 
P   316. 

6.  State  V.  Arnold,  144  Ind.  651. 
42   NE   1095,   43   NE   871. 

e.  Peo.  V.  Wooster,  16  <Dal.  436 
(holding  that,  where  a  demurrer  to 
an  indictment  was  sustained  and  the 
district  attorney  took  no  exceptions 
but  moved  for  and  obtained  an  order 
submitting  the  case  to  another  grand 
Jury,  the  state  waived  Its  right  to 
appeal  from  such  order). 

7.  State  V.  Cason,  20  La.  Ann.  48. 
a     D.   C.   V.   Gardiner,   39  App.    (D. 

C.)  389;  State  v.  Arnold,  144  Ind. 
651.  42  NE  1095,  43  NE  871;  State 
v.    Tait,    22    Iowa   140. 

9.  Power  of  IsyUlatax*  to  rsgtu 
l«t«  rlglit  of  appsal  see  supra  (  3262. 

10.  See   supra   !    3258'  et   seq. 

11.  State  V.  Smith,  116  La.  801,  40 
8    171. 

1ft.  State  V.  Smith,  115  La.  801,  40 
S    171. 

13.  State  V.  Smith.  115  La.  801,  40 
S   171. 

14.  State  V.  Seaboard  Air  Line  R. 
Co..  169  N.  C.  295,  84  SE  283. 

18.  Wagner  v.  State,  42  Oh.  St. 
537. 

16.  State  V.  Thayer,  168  Mo.  36,  68 
SW  12  [overr  State  v.  Brown,  153 
Mo.  578,  55  SW  76;  State  V.  Vaughn, 
83  Mo.  A.  457;  State  v.  Jenkins,  83 
Mo.  A.  322;  State  v.  Kelly,  83  Mo.  A. 
121;  State  v.  Boggess,  83  Mo.  A. 
1211. 

17.  Bscap*  aftsr  oomviotion  see  in- 
fra t  3513.  See  also  Supra  SS  3127, 
3235. 

18.  Odom  V.  State,  8  Okl.  Cr.  640, 
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to  his  conviction,  absents  himself  from  the  custody 
of  the  state  and  from  its  jurisdiction  and  becomes 
a  fugitive  from  justice  he  cannot  prosecute  an  ap- 
peal." 

Voluntary  surrender.  According  to  the  practice 
in  some  jurisdictions,  where,  after  fleeing  from  cus- 
tody, defendant  voluntarily  surrenders  himself 
within  a  certain  time  he  may  prosecute  an  appeal  j^' 
and  when  there  is  uncertainty  as  to  whether  his 
surrender  is  voluntary,  the  fact  that  the  trial  court 
permits  him  to  execute  an  appeal  bond  is  a  judicial 
determination  that  he  was  in  such  custody  as  to 
entitle  him  to  an  appeal.^^ 

[4  3326]  (8)  Waiver  of  Right."  While  there 
seems  to  be  little  doubt  as  to  defendant's  right  vol- 
untarily to  waive  his  right  of  appeal  ^'  in  the  ab- 
sence of  express  consent,  the  court  will  be  slow  to 
find  a  waiver  as  a  mere  matter  of  inference,^*  espe- 
cially where  there  is  a  statute  which  requires  the 
court  to  examine  the  record  without  regard  to  tech- 
nical defects  and  render  such  judgment  as  the  law 
demands.^'  On  the  other  hand,  it  has  been  held  that 
a  waiver  will  be  implied  from  any  acj;  on  the  part 
of  defendant  inconsistent  with  an  intention  to  take 
an  appeal,^'  exeept  in  capital  cases  or  when  the 
punishment  is  life  imprisonment.''  Thus,  according 
-to  some  decisions,  where  defendant  acquiesces  in,'^ 
or  where  he  complies,  in  whole**  or  in  part,*"  with 


the  judgment,  the  appellate  court  will  not  entertain 
an  appeal.  Where,  however,  several  defendants  are 
jointly  indicted,  jointly  tried,  and  jointly  convicted, 
the  fact  that  part  of  them  voluntarily  comply  with 
the  judgment  and  sentence  does  not  affect  the  right 
of  the  others  to  appeal." 

When  defendant  is  paroled.  While  the  accept- 
ance of  a  parole  and  the  conditions  therecif  is  a 
waiver  of  defendant's  right  to  appeal,'*  the  rule  is 
otherwise  where  defendant  does  not  request  the 
parole  nor  accept  it  by  any  afiSrmative  act.'* 

Accepting  suspension  of  sentence.  Where  de- 
fendant requests  and  accepts  an  order  suspending 
the  execution  of  sentence  he  thereby  waives  his 
right  to  appeal.'*  Jn  some  jurisdictions, .  however, 
the  acceptance  of  an  order  susp>ending  the  pro- 
nouncing of  sentence  merely  waives  defendant's 
right  of  appeal  on  the  principal  issue  of  his  g^ult 
or  innocence ;'°  and  a  subsequent  appeal  will  in- 
volve only  the  question  of  the  right  and  propriety 
of  imposing  the  suspended  sentence.'^ 

[$  3327]  (4)  Payment  of  Fine.  The  decisions 
are  not  uniform  as  to  the  right  of  defendant  to  re- 
view a  sentence  or  judgment  imposing  a  fine  which 
has  been  paid.  According  to  the  weight  of  author- 
ity, however,  where  defendant  in  a  criminal  case 
voluntarily  pays'  the  fine  imposed  on  him,  he  waives 
his  right  to  an  appeal,"  or  to  a  review  by  certio- 


129  P  446:  Tyler  v.  State,  3  Okl.  Cr. 
179,  104  P  919,  26  LRANS  921;  Bush 
V.  State,  63  Tex.  Cr.  213,  109  SW 
184;  Jones  v.  Jones,  76  Wash.  50, 
134    F    528. 

^[a]  "Tha  raason  for  tUa  rol*  Is 
based  upon  the  fact  that.  If  the  con- 
viction should  be  sustained,  with  the 
defendant  absent  from  the  Jurtsdlc- 
tlpn,  the  Juderment  could  not  be  exe- 
cuted. And  If  the  cause  should  be 
reversed  and  remanded,  a  second 
trial  could  not  be  had  In  his  ab- 
sence." Jones  v.  Jones,  76  Wash.  50, 
58,   134   P  528. 

19.  Doren  v.  State,  181  Ind.  314, 
104  Ni:  BOO;  SQutheriand  v.  State, 
176  Ind.  493.  96  NE  583;  Sargent  v. 
State,  96  Ind.  63;  Smith  v.  Com.,  12 
Ky.  Op.  682;  McGraw  v.  State,  7  Okl. 
Cr.  105,  122  P  242:  Jones  v.  Jones, 
75  Wash.    50,    134   P   528. 

aa  Bush  v.  State,  53  Tex.  Cr.  213, 
109    SW   184.  ' 

31.     Bush  v.  State,  53  Tex.  Cr.  213, 

109  SW   184. 

93.  OtOSB  T«f«rM>0«SI 

Right    to   appeal    from    Judgment    on 
plea  of  guilty  see  supra  S  3295. 

Waiver    after    appeal    perfected    and 
pending  see    infra    ;    3517. 
33.     State  v.  Conroy,  133  Iowa  195, 

110  NW  437;  McGpaw  v.  State,  7  Okl. 
Cr.  106.  122  P  242;  Rivera  v.  State, 
(Tex.  Cr.)   105  SW  193. 

94.  State  v.  Conroy,  133  Iowa  195, 
110  NW  437; 

Xa]  Vor  MUUDpl*  the  statement  of 
the  attorney  of  one  convicted  of 
crime,  made  in  response  to  the  ques- 
tion of  the  court  whether  defendant 
had  anything  to  say  why  Judgment 
should  not  be  pronounced,  that,  "on 
behalf  of  the  defendant,  who  Is  pres- 
ent In  court,  we  desire  to  waive  all 
objections  to  testimony  .  .  .  and  all 
exceptions  to  rulings  of  the  court,"  Is 
not  a  waiver  of  the  statutory  right 
of  appeal.  State  v.  Conroy,  133  Iowa 
ig.";.    196.    110   NW   437. 

85.  State  v.  Conroy,  133  Iowa  196, 
110    NW    437. 

36.  Brown  v.  Atlanta,  123  Ga.  497, 
61  SH  607;  State  v.  Simpson,  113  Me. 
27.  92  A  898;  State  v.  Call.  14  Me. 
421.  See  State  v.  Tripp.  168  N.  C. 
160,  83  SE  630  (holding  that  consent 
of  accused  to  the  entry  of  a  sus- 
pended sentence  on  his  conviction 
of.  an  offense  Is  a  waiver  of  his  right 
of  appeal    on    the   principal    Issue   of 


his  guilt  or  innocence,  so  that  a 
subsequent  appeal  Involves  only  the 
proper  disposition  of  the  right  and 
propriety  of  imposing  the  suspended 
sentence).  ' 

[a]  Bui*  appllad^— A  motion  for 
a  new  trial  persisted  in  by  defend- 
ant is  a  waiver  of  a  right  to  rely 
on  exceptions  taken  at  the  same  time. 
State  V.  Simpson,  113  Me.  27,  92 
A    898;    State    v.    Call.    14    Me.    421. 

37.  Smith  V.  Com.,  14  Serg.  &  R. 
(Pa.)   69. 

38.  Kitchens  v.  State,  4  Oa.  A.  440, 
61  SE  736;  State  v.  Burthe,  39  La. 
Ann.  328,  1  S  652;  State  v.  Wells,  127 
Minn.  252,  149  NW  286,  AnnCasl916C 
618;.  Batesburg  v.  Mitchell,  68  S.  C. 
564,   37   SEl  36. 

39.  State  v.  Massa,  90  Kan.  129, 
132  P  1182;  Batesburg  v.  Mitchell.  58 
S.  C.  564.  37  SB  36;  State  v.  Cooltdge, 
72  Wash.  42.  129  P  1088. 

[a]  Acta  aiaoimting  to  »  walvar. — 
Where  an  alternative  sentence  is  im- 
posed upon  defendant,  one  of  which 
la  unauthorized,  and  he  complies  with 
that  portion  of  the  sentence  which 
la  valid,  he  cannot  have  the  Judg- 
ment of  conviction  reviewed.  Brown 
V.    Atlanta,    123   Ga.   497,    61    SB   607. 

[b]  Aots  not  Mnoantlng'  to  a 
waiT«r. — The  giving  of  a  bond  for 
the  performance  of  an  order  requir- 
ing accused  to  pay  a  certain  amount 
for  his  child's  support  was  not  a 
waiver  of  his  right  to  appeal  from 
such  order.  State  v.  CooUdge,  72 
Wash.    42,    129    P    1088. 

ao.     State   V.    Massa,    90    Kan.    129, 

132  P  1182 

[a]  KOI*  •ppIlM. — ^Where  defend- 
ant pays  the  coats  of  the  prosecution 
taxed  against  him,  he  recognizes  the 
validity  of  the  Judgment  and  his  ap- 
peal should  be  dismissed,  the  court 
saying;  "A  Judgment  in  such  a  case 
could  not  be  valid  as  to  costs  and 
invalid  as  to  fine  and  imprisonment. 
The  payment  of  the  former  admits 
the  finality  of  the  latter."  State  v. 
Massa,   90  Kan.  129,  132,  132  P  1182. 

31.  Walden  v.  State,  9  Ga.  A.  584, 
71    SB   946. 

39.    State   v.   Ooddard,    69   Or.    73, 

133  P  90,  138  P  243,  AnnCasl916A 
146. 

33.  State  V.  Gkiddard,  69  Or.  7S, 
133  P  90,  138  P  243,  AnnC^sl916A 
146. 

Aooaptaae*  of  parole  p«iidliir  ap- 


pasl  see  infra  {  3612. 

34.  Renado  v.  Iiuramus,  206  Mass. 
155,    81    NB    144. 

35.  State  V.  Tripp,  168  N.  G  150, 
83,  SB  630. 

36.  State  v.  Tripp,  1«8  N.  C.  160, 
83   SB  630. 

'Bight  to  appeal  from  order  ras- 
pmdlnc  ■•ntMLo*  gvaimllf  see  supra 
S     3292. 

37.  Ga. — Brown  v.  Atlanta,  123 
Oa.  497,  61  SB  607;  Kitchens  v. 
State,  4  Ga.  A.  440,  61  SB  736;  Whlta 
v.   Tlfton,   1   Ga.  A.   569,   57  SB  1038. 

Iowa. — State  v.  WastfalL  87  Iowa 
576. 

Ky.— Eutsler  v.  CJom.,  154  Ky.  36, 
156   SW   865. 

La. — State  v.  Wilder,  60  La.  Ann. 
388.  23  S  203;  State  v.  Burthe,  39 
La.  Ann.   328,   1   S   662. 

Or. — ^Washington  v.  Cleland.  49  Or. 
12,    88   P    305,    124    AmSR    1016. 

Pa. — Com.  V.  Konas,  57  Pa.  Super. 
629 

S.  C— Batesburg  v.  Mitchell,  68  S. 
C.    564,    37    SB   36. 

Tex. — Payne  v.  State,  12  Tex.  A- 
160. 

Utah. — Madsen  v.  Kenner,  4  Utah 
3  4  P  992 
'  See  State  v.  Wells,  127  Minn.  252, 
149  NW^  286,  AnnCasl916C  618  (where 
It  appeared  that  defendant  volun- 
tarily paid  the  fine  imposed  with  the 
Intention  to  abide  by  and  comply 
with  a  sentence  of  the  court,  and  the 
right  of  appeal  was  denied);  Oberer 
V.  State,  28  Oh.  Cir.  Ct.  620  (holding 
that  Rev.  St.  7327  authorizes  a  com- 
mitment by  the  probate  court  until 
fine  and  costs  are  paid,  but  any  pos- 
sible objection  thereto  is  waived  by 
payment). 

ral  Beasons  for  ml*. — (1)  "There 
can  be  no  doubt  that  an  appellate 
tribunal  cannot,  and  will  not,  do  such 
a  nugatory  act  aa  to  hear  an  appeal 
from  a  sentence  which  has  already 
been  complied  with;  for  that  would 
be  to  decide  a  mere  speculative  ques- 
tion; and  this.  It  has  been  frequently 
held,  the  court  will  not  do."  Bates- 
burg V.  Mitchell,  58  S.  C.  664,  670, 
37  SB  36.  (2)  "When  a  defendant 
is  convicted  in  a  summary  proceed- 
ing before  a  magistrate,  of  an  of- 
fense of  which  the  magistrate  had 
Jurisdiction  and  is  flned  an  amount 
within  the  limit  authorized  by  the 
statute  or  ordinance  creating  the  of- 


FOr  l«t«r  ossM,  devalopmnits  and  ebaafas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ran,"  although  it  has  been  held  otherwise  where  pay- 
ment ia  involuntary,'^  where  the  fine  is  paid  under 
protest  to  prevent  imprisonment  under  a  void  sen- 
tenee,*"  or  where  it  is  made  under  circumstances 
amounting  to  duress.*'  However,  according  to  the 
decisions  in  some  jurisdiciions,  on  the  theory  that 
the  payment  of  a  fine,  even  under  protest,  amounts 
to  an  execution  of  the  sentence  and  nothing  is  left 
for  farther  controversy,  defendant  has  been  de- 
prived of  an  appeal.**    - 

Contrary   nils.    According   to    the    decisions    in 
some  jurisdictions,  the  payment  of  a  fine  imposed 


by  a  sentence  or  judgment  does  not  deprive  him  of 
his  right  to  review.*^  Likewise,  in  the  absence  of  a 
statute  which  provides  otherwise,  when  defendant 
executes  a  mortgage  as  security  for  the  fine  imposed 
it  does  not  deprive  him  of  the  right  of  appeal.** 
Statatory  provisionB.  Under  a  statute  which  pro- 
vides that  no  appeal  shall  be  taken  from  a  justice's 
court  after  it  has  been  paid  or  collected,  it  was  held 
that  the  execution  of  a  mortgage  for  a  fine  was  not 
a  payment  or  collection  within  the  meaning  of  the 
statute,  and  therefore  did  not  deprive  defendant 
of  his  right  to  appeal.** 


fense,  and  voluntarily  pays  the  fine, 
that  is  an  end  of  the  case.  Having 
voluntarily  paid  his  flne  he  has  satis- 
fled  the  law,  and  is  no  longer  in  a 
position  to  raise  any  question  as  to 
the  validity  of  the  payment.  .  .  . 
When  the  flne  has  been  thus  volun- 
tarily paid  any  question  as  to  the 
regularity  of  the  proceedings  be- 
comes merely  academic,  and  the  state 
does  not  maintain  her  courts  of  rec- 
ord for  the  purpose  of  deciding  ques- 
tions of  that  character."  Com.  v. 
Konas,  S7  Pa..^Super.  «29,  681.  (S) 
"Tliere  being  no  provision  under  our 
code  for  such  a  deposit  [payment 
of  fine],  the  plaintiff  cannot,  by  doing 
what  the  law  does  not  provide,  se- 
cure the  advantage  of  an  appeal; 
nor  could  the  officers  of  the  court 
receive  the  payment  which  she  made 
for  any  purpose  other  than  as  a 
payment  of  the  flne  and  release  the 
plaintiff.  The  payment,  therefore, 
mast  be  considered  as  a  voluntary 
payment  of  the  fine.  The  fact  that 
she  made  It  to  avoid  going  to  jail 
does  not  make  it  any  the  less  volun- 
Ury;  for,  if  she  had  not  tried  to 
appeal,  she  would  have  been  com- 
pelled to  make  the  payment  anyhow 
to  avoid  a  like  result.  She  simply 
cho«e  one  of  the  alternatives  pro- 
vided for  In  the  sentence.  The  pay- 
ment having  been  voluntary,  the 
judgment  was  therefore  satisfied, 
and,  upon  the  authorities  heretofore 
cited,  no  appeal  would  lie  therefrom." 
Washington  v.  Cleland,  49  Or.  12, 
14.  88  P  305.  124  AmSR  1013.  (4) 
"As  'courts  do  not  settle  moot  ques- 
tions or  deal  with  flctltlous  litiga- 
tion, nor  proceed  to  Judgment  where 
It  is  shown  that  the  parties  have 
settled  their  controversy  or  that  the 
Judgment  has  been  satisfled,'  the  writ 
of  error  will  be  dismissed.  .  .  .  The 
rale  Is  the  same  in  criminal  as  in 
civil  cases.  It  has  uniformly  been 
held  in  this  state  that  the  appellate 
court  win  not  Investigate  and  decide 
the  abstract  questions  involved  in  a 
case  where  the  substance  of  the 
controversy  has  been  withdrawn." 
Kitchens  v.  State,  4  Qa.  A.  440,  61 
SE  736. 

38.  Brown  v.  Atlanta,  123  Ga.  497, 
St  SE  607;  Ishpemlng  v.  Maroney, 
«  Mich.  226.  IS  NW  527;  Powell  v. 
P«o..  47  Mich.  108,  10  NW  129;  Peo. 
V.  Leavitt,  41  Mich.  470.  2  NW  812; 
Com.  V.  Gipner,  118  Pa.  379,  12  A 
50«:  Com.  V.  Reeher,  17  Pa.  Dlst.  18, 
33  Pa.  Co.  472;  Com.  v.  Nicholson,  85 
Pa.  Co.   556. 

[a]  B«I*  »pa1U<L— Where  a  per- 
son, on  conviction,  is  sentenced  by 
an  alternative  sentence,  and  the  por- 
tion Imposing  imprisonment  Is  un- 
lawful, and  he  complies  with  the 
ralid  one  assessing  a  flne,  certiorari 
sued  out  by  him  Should  be  dismissed. 
Brown  v.  Atlanta,  123  Ga.  497,  51 
SE  507. 

39,  State  v.  Brown,  29  La.  Ann. 
'tl;  State  v.  Chicago  Great  Western 
R.  Co.,  126  Minn.  382,  147  NW  109; 
Com.  V.  Barbono,  66  Pa.  Super.  637. 
See  Rex  v.  Tucker,  10  Ont.  L.  506, 
t  OntWR  633  (holding  that  the  pay- 
■"tnt  of  a  flne  does  not  bar  the  right 
of  appeal  when  the  payment  is  made 
contemporaneously  with  the  express 
Intention  to  appeal  and  under  pain 
of  dlDtress). 

[a]    mta»      appUad, — ^Where       the 
[17  C.  J.— 4] 


trial  court  refused  to  grant  a  stay  of 
proceedings,  the  act  of  defendant 
corporation  in  paying  the  flne  im- 
posed on  it  was  not  voluntary,  and 
hence  did  not  preclude  It  from  ap- 
pealing from  the  Judgment  so  paid. 
State  V.  Chicago  Great  Western  R. 
Co.,    12S    Minn.    332,    147    NW    109. 

40.  White  v.  Tlfton,  1  Qa.  A.  669, 
57  SE  1038;  Hogue  v.  State,  23  Oh. 
Clr.  Ct.  567.  See  State  v.  Swlkert, 
65  Or.  286,  288,  132  P  709  (where 
the  court  said:  "Although  he  [de- 
fendant] has  been  released  upon  pay- 
ment of  the  flne,  the  conviction  and 
Judgment  against  him  Vemalna  a  fel- 
ony, and  the  parole  may  be  revoked 
by  the  court  under  'certain  condi- 
tions. The  payment  of  the  fine  was 
payment  under  duress  equivalent  to 
a  payment  under  protest.  It  was 
made  to  avoid  being  sent  to  the 
penitentiary,  and  was  a  satisfaction 
of  the  Judgment  only  pro  tanto,  which 
still  stands  against  blm  as  to  the 
imprisonment;  and  he  has  a  right  to 
question  the  legality  of  the  Judgment, 
which  was  beyond  the  Jurisdiction  of 
the  court  to  render");  Com.  v.  Bar- 
bona,  66  Pa.  Super.  637  (holding  that, 
where  a  Justice  of  the  peace,  without 
authority,  summarily  sentenced  a  de- 
fendant to  Imprisonment  In  Jail,  In 
default  of  payment  of  the  penalty, 
the  payment  of  the  fine  and  costs 
in  order  to  obtain  a  release  from  such 
Imprisonment  cannot  be  regarded  as 
a  voluntary  act  so  as  to  preclude 
him  from  having  the  regularity  of 
his  conviction  reviewed  by  certi- 
orari). 

41.  Kitchens  v.  State,  4  Oa.  A. 
440,  61  SE  736;  White  v.  Tlfton,  1 
Ga.    A.    569,    57    SE    1038. 

4a.  State  v.  Conkllng,  64  Kan.  108, 
37  P  992,  45  AmSR  270;  Batesburg 
V.  Mitchell,  58  S.  C.  664,  37  SE  36. 
See  State  v.  Pray,  30  Nev.  206,  94  P 
218  (holding  that,  where  one  con- 
victed of  a  crime  has  paid  his  flne 
under  protest,  an  appeal  from  the 
Judgment  will  be  dismissed,  since  the 
money  could  not  be  returned  to  blm, 
and  no  elTectual  relief  could  be 
granted). 

[a]  Bessoas  for  nil*> — (1)  "We 
will  waive  this  point  and  assume, 
for  the  purposes  of  this  discussion, 
that  the  fines  were  In  fact  paid  under 
protest.  But  in  our  Judgment  that 
fact  does  not  alter  the  case.  We 
know  of  no  authority  by  which  a 
person  who  has  been  convicted  before 
a  magistrate  and  sentenced  to  pay  a 
flne,  can  obtain  the  advantages  of  an 
appeal  and  stay  the  sentence  Imposed 
upon  him,  by  doing  that  which  the 
law  does  not  provide  for.  Instead 
of  that  which  the  law  does  provide 
for.  It  Is  not  for  persons  accused 
and  convicted  of  criminal  offenses  to 
choose  the  modes  which  suit  them 
best  of  staying  the  execution  of  sen- 
tences Imposed  upon  them,  pending 
appeal,  but  they  must  adopt  the 
mode  specially  provided  by  law  for 
that  purpose.  It  seems  to  us,  there- 
fore, that  even  if  these  fines  were 
paid  under  the'  most  formal  protest, 
it  could  not  have  the  effect  of  stay- 
ing the  sentence  pending  the  appeal, 
but  must  be  regarded  as  a  compli- 
ance with  one  of  the  alternatives 
provided  for  In  the  sentence,  and  as 
putting  an  end  to  the  case."  Bates- 
burg  V.   Mitchell,   58   S.   C.   564,    571, 


37  SE  86.  (2)  "It  appears  that  the 
sentence  of  the  law  has  been  exe- 
cuted, and  nothing  Is  left  for  fur- 
ther controversy.  By  his  own  act, 
Conkllng  has  satisfied  and  discharged 
the  Judgment  entered  against  him. 
His  protest  and  attempt  to  reserve 
the  right  of  appeal  are  unavailing. 
The  statute  does  not  provide  for  nor 
contemplate  an  appeal  from  a  dis- 
charged Judgment.  Neither  payment 
nor  protest  was  necessary  to  protect 
his  rights.  Under  the  statute,  the 
Judgment  of  conviction  which  was 
entered  against  him  would  have  been 
stayed  by  the  mere  taking  of  an  ap- 
peal, without  any  order  of  the  court, 
or  the  giving  of  a  bond.  Gen.  St. 
1889,  par.  5349."  State  v.  Conkllng, 
64  Kan.  108,  37  P  992,  46  AmSR 
270. 

43.  Johnson  v.  State,  172  Ala.  424,. 
56  8  226,  AnnCasl913E  296;  Peo.  v. 
Marks,  64  Misc.  679,  120  NYS  1106; 
Barthelemy  v.  Peo.,  2  Hill  (N.  Y.> 
248.  See  Com.  v.  Fleckner,  167  Mass. 
13,  16,  44  NE  lj>53  (holding  that  a 
statute  which  provides  that  sentence 
may  be  imposed  notwithstanding  ex- 
ceptions, and  that  no  stay  shall  re- 
sult from  taking  exceptions  unless  a 
certificate  of  reasonable  doubt  is  filed 
by  the  Judge,  does  not  prevent  the 
exceptions  of  defendant  from  being 
considered,  because  he  has  voluntar- 
ily paid  his  flne,  the  court  saying: 
"The  payment  of  the  flne  in  accord- 
ance with  the  sentence  was  not  a 
consent  to  the  sentence,  but  a  pay- 
ment   under    duress"). 

[a]  Bsaaons  for  nds. — (1)  "I  do 
not  agree  with  the  learned  counsel 
that  the  question  is  purely  academic. 
I  am  of  opinion  that,  if  the  defend- 
ant had  been  unjustly  compelled  to  ' 
pay  a  flne,  his  money  should  be  re- 
turned to  him.  Of  far  more  impor- 
tance, however,'  is  the  defendant's 
right  to  be  relieved  of  the  odium  and 
disgrace  of  a  conviction.  To  a  citi- 
zen of  good  reputation,  this  is  of 
more  serious  consequence,  and  the 
pecuniary  damage  he  has  sustained 
is  of  trining  Import."  Peo.  v.  Marks, 
64  Misc.  679,  683,  120  NTS  1106.  (2) 
"Although  there  are  a  few  cases  to 
the  contrary,  the  rule  is  nearly  uni- 
versal in  civil  cases  that  mere  pay- 
ment of  a  Judgment,  or  obedience 
to  the  mandate  of  the  court,  works 
no  waiver  of  the  right  of  appeal,  and 
so  this  court  has  held.  .  .  .  We  can 
discover  no  valid  reason  for  a  dif- 
ferent result  In  criminal  cases.  .  .  . 
Nor  do  we  conceive  that  the  sup.- 
posed  Inability  of  the  defendant  to 
recover,  after  reversal  of  tlie  Judg- 
ment, the  sum  paid  (by  him  for  its 
satisfaction,  as  Is  predicated  In  libme 
of  the  cases  under  <n-ltlcl8m.  Is  a 
matter  of  vital  Importance.  Wheth- 
er or  not  the  defendant  in  this  case 
might,  by  order  of  restitution,  or  by 
any  other  legal  remedy,  recover  the 
money  he  has  paid  is  a  question 
which  is  not  before  us,  and  which 
we  need  not  now  consider.  The  right 
to  appeal  and  reverse  an  erroneous 
Judgment  In  a  criminal  case  cannot, 
we  are  satisfled,  be  grounded  solely 
on  that  consideration."  Johnson  v. 
State.  172  Ala.  424,  428,  430,  55  S 
226,  AnnCasl913E  296. 

44.  Hubbard  v.  State,  71  Ark.  467^ 
75    SW    853. 

46.    Schllef  V.   State.  38  Ark.  522; 
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What  amonnts  to  dnress.  Under  a  statute  which 
provides  that  "legal  imprisonment  not  used  for 
illegal  purposes  is  not  duress,"  the  payment  of  a 
fine  imposed  by  a  valid  sentence,  even  though  under 
the  threat  of  enforcing  the  alternative  of  imprison- 
ment, does  not  amount  to  duress,  and  therefore  the 
appeal  should  be  dismissed.** 


[i  3328]  B.  PreBentation  and  Reservation  in 
Lower  Conrt  of  (}roiind8  of  Review* — 1.  In  Oen- 
eraL .  Subject  to  a  few  exceptions  which  are  here- 
after noticed,*''  it  is  an  almost  universal  rule  that 
in  criminal  as  in  civil  cases  questions  not  raised  in 
the  trial  court  will  not  be  considered  on  appeal.** 

Limitation  of  and  eizception  to  rule.    Aside  f  ropi 


Floyd  V.  Stat«,  82  Ark.  200. 

40.  White  V.  Tlfton,  1  Ga.  A.  669, 
57    SB   1038. 

47.  See  Infra  this  aectlon  and  { 
3229  et  seq. 

48.  U.  S.— York  v.  U.  S..  241 
Fed.  656,  154  CCA  414;  Walters  v. 
U.  S.,  222  Fed.  892.  138  CCA  372 
(time  allowed  to  prepare  for  trial); 
Kellher  v.  U.  S.,  193  Fed.  8,  111  CCA 
128;  Hardesty  v.  U.  S.,  184  Fed.  269. 
108  CCA  411;  Morris  v.  U.  S.,  161 
Fed.   672,   88  CCA  532. 

Ala. — Jordan  v.  State,  166  Ala. 
114,  61  S  620:  Strickland  v.  Stete, 
150  Ala.  1,  43  S  188  (failure  of  sher- 
iff to  comply  with  order  of  court) ; 
Howell  V.  State;  110  Ala.  23,  20  S 
449;  Rector  v.  State,  11  Ala.  A.  833, 
66  S  857;  Thomas  v.  State,  11  Ala. 
A.  85,  65  S  863'  Belk  v.  State,  10 
Ala.  A.  70,  64  B  515;  Jefferson  v. 
State,  8  Ala.  A.  364,  62  S  313;  Pear- 
eon  V.  State,  (A.)  69  S  626. 

Ark. — ^Trimble  v.  State,  27  Ark. 
897. 

c'al. — Peo.  V.  Balestierl,  23  Cal.  A. 
708,  139  P  821;  Peo.  v.  Oliver,  7  Cal. 
A.  601,  95   P  172. 

Colo. — Cook  V.  Peo.,  56  Colo.  477, 
138  P  756;  Plel  v.  Peo„  62  Colo.  1, 
119  P  687;  Warford  v.  Peo.,  48  Colo. 
107,   96  P  656. 

D.  C. — Miller  v.  U.  S.,  41  App.  62 
(former  jeopardy);  Norman  v.  tJ.  8., 
20  App.  494;  Price  v.  U.  S.,  14  App. 

Pla. — ^Daly  v.  State,  67  Fla.  1,  64 
S  358;  Johnston  v.  State,  66  Fla.  492, 
62  S  655:  Tillman  y.  State,  58  Fla. 
113.  50  ^  676,  138  AmSR  100.  19 
AnnCaa  91. 

Ga.— Sullivan  v.  State,  121  Oa.  188, 
48  SB  949:  Hall  v.  State,  121  Ga. 
141,  48  SE  903;  Harris  v.  State,  114 
Ga.  436,  40  SE  315;  Hardlaon  V. 
State,  18  Ga.  A.  692,  90  SE  374;  Roe- 
era  V.  State,  18  Ga.  A.  332,  89  SE 
460;  Metz  v.  Macon,  18  Ga.  A.  289,  89 
SE  303:  Mason  v.  Smith,  18  Ga.  A. 
224,  89  SE  185;  Shepherd  v.  Jackson, 
18  Ga.  A.  216,  89  SE  161;  SIstrunk  v. 
State,  18  Ga.  A.  42.  88  SE  796;  Woo- 
len V.  State.  17  Ga.  A.  333,  86  SE 
740;  BUKg  V.  State,  17  Oa.  A.  211,  86 
8E  406;  Llvlngaton  v.  State,  17  Ga. 
A.  136,  86  SE  449:  Nobles  v.  State, 
14  Ga.  A.  480,  81  SE  370;  Coaper  v. 
State,  13  Ga.  A.  301,  79  SB  94;  Col- 
llna  V.  State,  12  Ga.  A.  635,  77  SE 
1079:  Davis  v.  State.  11  Ga.  A.  10, 
74  SE  442;  Coker  v.  Tlfton,  10  Ga.  A. 
66,  72  SE  606;  Lavender  v.  State.  9 
Ga.  A.  856,  72  SE  437;  Johnson  v. 
Hazlehurst,  8  Ga.  A.  841,  70  SE  258. 

Hawaii. — Terr.  v.  Johnson,  16  Ha- 
waii  743. 

Ida. — Stale  v.  Moon,  20  Ida.  202, 
117  P  757,  AnnOsl913A   724. 

111.— Peo.  V.  Ceroid.  265  111.  448, 
107  NE  165,  AnnCasl916A  636;  Peo. 
V.  Covltz,  262  111.  614,  104  NE  887: 
Bruen  v.  Peo.,  206  111.  417,  69  NE 
24;  McKinney  v.  Peo.,  7  111.  540,  43 
AmD.  65:  Peo.  v.  Gllmore,  196  III. 
A.  148   [aff  273,111.  143,  112  NE  458]. 

Ind.— Bradley*  v.  State,  165  Ind. 
397,  75  NE  873;  Mulreed  v.  State,  107 
Ind.  62,  7  NE  884;  Homberger  v. 
State.  6  Ind.   300. 

Ind.  T.— Williams  v.  U.  8.,  6  Ind. 
T.  1,  88  SW  334;  Else  v.  U.  8.,  6 
Ind.  T.  602.   82  SW  921. 

Iowa. — State  v.  O'Brien,  168  Iowa 
659,  138  NW  895;  State  v.  Miller,  146 
Iowa  621,  124  NW  167:  State  y. 
Sandy,  138  Iowa  680.  116  NW  699: 
State  v.  Brown,  128  Iowa  24,  102 
NW    799;    State   v.    Cuddy,    40    Iowa 


419;'SUte  v.  HedKe,   18  Iowa  68. 

Kan. — State  v.  .Schmidt,  71  Kan. 
862,  80  P  948;  State  v.  Jennerson,  14 
Kan.   133. 

Ky. — ^Broadway,  etc..  Bridge  Co.  v. 
Com.,  173  Ky.  165,  190  SW  715; 
Belcher  v.  Com.,- 165  Ky.  649,  177  SW 
455,  AnnC^al917B  238;  Blanton  v. 
Com.,  147  Ky.  812,  146  SW  10;  Mar- 
tin v.  Com.,  100  SW  872,  30  KyL 
1196;  Wheeler  v.  Com.,  120  Ky.  697, 
87  SW  1106,  27  KyL  1090;  Helton  v. 
Com.,  29  SW  331,  16  KyL  464;  Bran- 
son V.  Com.,  92  Ky.  330,  17  SW  1019, 
13  KyL  814;  Logsden  v.  Com.,  5 
SW  393,  9  KyL  431;  PulUam  v.  Com., 
13   Ky.   Op.    9. 

La. — State  v.  Bordelon,  141  La. 
611,  75  S  429;  State  v.  Poree.  136  La. 
939,  68  S  83;  State  V.  Rullock,  136 
La.  167,  66  S  767;  State  v.  Fulco,  135 
La.  269,  65  S  239:  State  v.  PuUen,  130 
La.  249.  67  S  906;  State  v.  McCrock- 
Un,  130  La.  106,  67  S  645;  State  v. 
Nlcolosi,  128  L'a.  836,  842,  66  S  475 
[quot  Cycl;  State  v.  McKowen,  126 
La.  1076,  63  S  353;  State  v.  Bouvy, 
124  La.  1054,  60  S  849;  State  ▼. 
Crump,  116  La.  978,  41  S  229;  State 
V.  Rose,  114  La.  1061,  38  S  858;  State 
V.  Mouton,  42  La.  Ann.  1160,  8  S 
631:  State  v.  Holcombe,  4l  La.  Ann. 
1066,  6  S  785  State  v.  Johnson.  33  La. 
Ann.   889. 

Md. — Hummelshlme  v.  State,  126 
Md.  563,  93  A  990,  AnnC:asi917E 
1072;  State  v.  Williams,  5  Md.  82. 

Mass. — (3om.  v.  Zimmerman,  221 
Mass.  184,  108  NB  893,  AnnCasl916A 
868;  Com.  y.  Althauae,  207  Masa.  32, 
93  NB  202,  31  LRANS  999;  Com.  v. 
Wotton,  201  Mass.   81,  87  NE  202. 

Mich. — Peo.  v.  Brott,  163  Mich.  160, 
153,  128  NW  236  [quot  CycJ;  Peo. 
v.  Richards,  160  Mich.  434,  114  NW 
230;  Peo.  v.  Prlns,  148  Mich.  307,  111 
NW  739:  Peo.  v.  Ecarlus,  124  Mich. 
616,  83  NW  628;  Peo.  y.  Graney,  91 
Mich.  646.  62  NW  66;  Pep.  y.  Mur- 
ray, 72  Mich.  10,   40  NW  29. 

Miss. — Brumfleld  v.  State.  102 
Miss.  610,  59  S  849,  921;  RIchburger 
v.  State,  90  Miss.  806,  44  8  772; 
Price  V.  State,  36  Miss.  681,  72  AmD 
195. 

Mo. — State  y.  Wana,  245  Mo.  668. 
IBO  SW  1066;  State  v.  Burk,  234  Mo. 
574,  137  SW  969;  State  v.  Swan,  234 
Mo.  270,  136  SW  711;  State  v.  Foley, 
220  Mo.  86,  119  SW  897;  State  v. 
Harp,  210  Mo.  254,  109  SW  578: 
State  V.  Speyer,  207  Mo.  540,  106  SW 
505,  14  LRANS  836:  State  v.  Myers, 
198  Mo.  225,  94  SW  242;  State  v. 
Hottman,  196  Mo.  110,  94  SW  237: 
State  y.  De  Witt,  191  Mo.  51,  90  SW 
77:  State  v.  Stebbins,  188  Mo.  387,  87 
SW  460;  State  v.  Gatlln,  170  Mo.  354, 
70  SW  885;  State  v.  Plentge,  51  Mo. 
141:  State  v.  Chlnn,  164  Mo.  A.  124, 
148  SW  146;  State  v.  S.  P.  Pond  Co., 
135    Mo.    A.    81,    115    SW    506. 

Nebr. — D.olen,  y.  State,  16  Nebr. 
406,  19  NW  627. 

N.  H.— State  v.  Bias,  17  N.  H.  558. 

N.  J. — State  v.  Heyer,  89  N.  J.  L. 
187,  98  A  413;  State  v.  Clifford,  88  N. 
J.  L.  468,  97  A  57  [aff  89  N.  J.  L. 
726,  99  A  1071];  State  y.  Metsger, 
82  N.  J.  L.  749,  82  A  330;  Montclalr 
v.  Amend,  76  N.  J.  L.  625,  72  A  360; 
State  v.  Tomassl,  76  N.  J.  L.  739, 
69  A  214;  State  v.  MacQueen,  69  N. 
J.  L.  522,   55  A  1006. 

N.  M. — State  y.  Monies.  165  P  797; 
State  V.  Graves,  21  N.  M.  556.  167  P 
160;  State  v.  Ascarate,  21  N.  M.  191, 
163  P  1036;  State  y.  McDonald,  21  N. 
M.  110,  152  P  1139;  State  v.  Cabodt, 


18  N.  M.  618,  188  P  262;  Terr.  ▼. 
Taylor,  11  N.  M.  688,  71  P  489. 

N.  T. — Peo.  V.  Bresler,  218  N.  T. 
667,  113  NE  636;  Peo.  v,  Grutx.  212 
N.  Y.  72.  105  NE  843,  LRA191BD 
229,  AnnCasl915D  167;  Henze  v.  Peo., 
82  N.  Y.  611  mem;  Peo.  v.  Scanlon, 
132  App.  Div.  528,  117  NYS  67;  Ba- 
yen  y.  Peo.,  3  Park.  Cr.  175. 

N.  C— State  v.  Terry,  173  N.  C. 
761,  92  SE  164;  State  v.  McGlara- 
mery,  178  N.  C.  748,  91  SE  871;  State 
y.  Randall,  170  N.  C.  767,  87  SE  227; 
State  y.  Mallett.  126  N.  C.  718,  84  SB 
661.  " 

Okl. — Pace  y.  State,  166  P  1160; 
Huff  y.  Terr.,  16  Okl.  376,  86  P  241; 
Shivers  v,  Terr.,  13  OkL  466,  74  P 
899-  Wamsley  v.  Terr.,  8  Okl.  279, 
41  P  600;  Sims  y.  State,  9  Okl.  Cr. 
661,  132  P  608;  Burns  v.  State,  8 
Okl.  Cr.  554,  129  P  657;  Mitchell  y. 
State,  7  Okl.  Cr.  663, 124  P  1112;  Jolly 
v.  State,  6  Okl.  Cr.  301,  115  P  124; 
Ford  v.  State,  6  Okl.  Cr.  A.  240,  114 
P  273;  Johnson  v.  State,  1  Okl.  Cr. 
321.  97  P  1059,  18  AnnCas  300; 
George  y.  U.  B.,  1  Okl.  Cr.  807,  97  P 
1052,   100  P  46. 

Or. — State  y.  Fetsch,  8B  Or.  46,  166 
P  1179;  Ex  p.  Harrell.  67  Or.  96,  110 
P  493;  State  v.  McAvoy,  57  Or.  1, 
109  P  763;  State  v.  Kline,  60  Or.  426. 
93  P  237;  State  v.  Sally,  41  Or.  366. 
70   P   396. 

Pa. — Hopkins  v.  Com.  60  Pa.  9.  88 
AmD  518. 

Philippine. — Ngo  Yao  Tit  v.  Ma- 
nila, 27  Philippine  878;  V.  8.  y.  Ri- 
vera, 23  Philippine  383;  U.  S.  v.  La- 
ranja,    21    Philippine   600. 

Porto  Rico. — Peo.  v.  Alsina,  22  Por- 
to Rico  426;  Peo.  v.  Vazquez,  10  Por- 
to Rico  520;  Peo.  v.  Diaz,  10  Porto 
Rico  441;  Peo.  y.  Bird.  6  Porto  Rico 
188. 

S.  C— State  V.  Williams,  97  8.  C. 
449,  81  SE  154-  State  v.  Mattison,  96 
8.  C.  191,  78  SE  1038:  State  v.  Belh- 
une,  88  S.  C.  401,  71  SB  29;  State 
v.  Cokley,  83  S.  C.  197.  66  SE  174; 
State  v.  Gibson,  83  S.  C.  34,  64  SB 
607,  916;  State  v.  Boyles,  80  S.  C. 
852,  60  SE  233:  State  v.  Norton,  69 
8.   C.    464.   48      SE   464. 

Tenn. — Sadler  v.  State,  124  Tenn. 
60,  136  SW  430,  AnnCasl912D  97S; 
Hobbs  V.  State,  121  Tenn.  418,  118 
SW  262,  17  AnnCas  177. 

Tex. — Sampson  v.  State,  78  Tex. 
Cr.  432,  181  SW  193;  Davis  v.  State, 
77  Tex.  Cr.  698,  179  SW  702;  Terrell 
V.  State,  76  Tex.  Cr.  428,  174  SW 
1088;  Jarrot  v.  State,  74  Tex.  Cr.  500, 
168  SW  95:  Jones  v.  State,  74  Tex. 
Cr.  205,  167. SW  1110:  Cheesebourge 
V.  State.  70  Tex.  Cr.  612,  157  SW^ 
761;  Irby  v.  Slate,  69  Tex.  Cr.  619, 
155  SW  643;  Martinez  v.  State,  69 
Tex.  Cr.  280,  153  8W  886;  Kinney 
v.  State,  66  Tex.  Cr.  261,  144  SW  257; 
Germany  y.  State,  62  Tex.  Cr.  276, 
137  SW  180,  AnnCasl91SC  477;  Pat- 
ton  v.  State,  62  Tex.  Cr.  28,  136  SW 
42;  Whitehead  v.  State,  61  Tex.  Cr. 
558,  137  SW  356;  Slatter  v.  State.  61 
Tex.  O.  243,  136  SW  770;  Jones  v. 
State,  55  Tex.  Cr.  207,  116  SW  1147: 
Conway  v.  State,  63  Tex.  Cr.  216,  108 
SW  1185;  Mangum  v.  State,  (O.) 
108  SW  870;  Smart  v.  State,  (Cr.) 
101  SW  989;  Perez  y.  State,  48  Tex. 
Cr.  226,  87  SW  350;  Hodges  v.  State. 
(Cr.)  72  SW  179;  Gardner  v.  State. 
11  Tex.  A.  266. 

Utah. — State  v.  Hanson,  40  Utah 
418,  122  P  375;  State  v.  Botha.  27 
Utah    289,    76   P    731. 

Vt. — State    V.    Monte,    90    Vt.    666. 


*  Bt  Alex  R.  Jones     (((  3328-3470   Inclusive). 
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matters  jurisdictional  which  can  always  be  raised 
for  tl^e  first  time  on  appeal/'  an  exception  to  the 
general  mle  that  qoMtions  not  raised  in  the  trial 
eoort  will  not  be  considered  on  appeal  exists  in  ease 
of  materia]  defects  which  are  apparent  on  the  face 
of  the  record  ^  and  which  are  fundamental  in  their 
eharaieter,*^  or  which  clearly  show  manifest  injus- 
tice/* especially  in  capital  cases.°^ 

FedanI  appdiate  eonits  will,  in  the  exercise  of  a 
sound  discretion,  notice  error  in  the  trial  of  a 
criminal  case,  although  the  question  was  not  prop- 
erly raised  by  objections  below^"*  where  the  refusal 
to  review  would  shock  the  judicial  conscience/' 
And  it  has  been  held  in  these  courts  that  failure  to 
call  the  attention  of  the  trial  court  to  the  statute 
on  which  the  indictment  was  based  does  not  pre- 
vent a  review  of  error  in  dismissing  the  indictment 
caused  by  overlooking  the  statute."* 

In  New  York,  although  defendant  cannot  elaim 
as  a  matter  of  right  a  review  of  error  to  which 


no  objection  was  taken,'*  the  court  of  appeals  may 
in  a  capital  case  reverse  the  judgment  if  satisfied 
that  the  verdict  was  against  law,"*  and  where  a 
substantial  error  has  been  committed  on  the'  trial 
the  appellate  division  of  the  supreme  court  may 
reverse  a  conviction,  although  no  objection  was 
made  nor  exception  taken  in  the  trial  cpurt." 

[$  3329]  2.  Objectioiu— a.  In  GtaieraL**  The 
rule  that  questions  not  raised  at  the  trial  will  not 
be  noticed  for  the  fitst  time  on  appeal  has  been 
enforced  with  respect  to  objections  as  to  defend- 
ant 's  criminal  lia:bility.**  The  rule  has  been  applied 
also  to  objections  to  seasonableness  of  motion  in 
arrest.'*  A  motion  for  a  new  trial  based  upon  an  error 
which  should  have  been  objected  and  excepted  to  at 
the  trial  does  not  save  the  objection  for  an 
appeal." 

Pxielimluhry  proceedings.  The  mle  has  also  been 
enforced  with  reference  to  preliminary  proceedings 
in  general.''*    Thus  the  sufficiency  of  the  return  of 


S9  A  264;  State  v.  Stanley.  %i  Vt. 
37,  71  A  817;  State  v.  Carr,  IS  Vt. 
871. 

Ta. — ^Wright  v.  Com.,  114  Va.  872, 
77  SB  503. 

Wash. — State  v.  Oarland,  66  Wash. 
$66,  118  P  907:  State  v.  Annstron«, 
37  'Wash.  61,  79  P  490:  State  v. 
Champouz,  33  Wash.  389,  74  P  557. 

VriB. — Okershauser  v.  State,  136 
Wia.  Ill,   116  NVT  769. 

Han. — Re   Blbby,   6  Man.   472. 
Ont. — Reg.    V.    Richardson,    8    Ont. 
651;    ReiT.    v.   Wilkinson,   42   U.    C.  Q. 
a  492. 
See  also  Appeal  and  Error  }  B80. 
4».     See  Infra   |   3334. 
sa     Hall  T.   State,   134   Ala.    90,   32 
S   750:    State  v.   Barr,   123    Iowa   139, 
98   ITW   595:    State  v.   Levy,    119   Mo. 
434,  24  SW  1026;  State  v.  Meyers,  99 
Mo.    107,    12    SW    516;    State   v.    Van 
Hatre.   49   Mo.  268;  State  v.  Vaughn, 
26  Mo.  89;  McGee  v.  State,  8  Mo.  496; 
Jones     V.    Cora.,    87    Va.    63,    12    SB 
226. 

51.  Martlnes  v.  State,  69  Tex.  Cr. 
280.    ISS    SW    886. 

sa.  Feo.  v.  Sllrby,  16  Cal.  A  264, 
114  P  794;  Peo.  v.  Brott,  163  Mich. 
150.  128  NW  236;  Oeorge  v.  U.  S.,  1 
Okl.   Cr.  807,  97  P  1052,   100  P  46. 

ta]  Sltna,  where  It  Is  clear  from 
the  entire  record  that  accused  In- 
tended and  attempted  to  avail  hlm- 
Hlf  of  a  statutory  right,  and  his  In- 
tent and  attempt  were  not,  and  could 
not  have  been,  misunderstood  by  the 
trial  court,  the  court  on  appeal  will 
Dot  refuse  a  decision  on  the  point 
involved  solely  on  technical  grounds. 
Peo.  V.    KIrby,  15  Cal.  A  264.  114  P 

:»4. 

53.  Anthony  v.  State,  (Okl.  Cr.) 
159  P  984;  Cave  v.  U.  S.,  2  Okl.  Or. 
!38.   100   P  1118. 

54.  ■Weems  v.  U.  8.,  217  U.  S.  349, 
30  set  544,  64  L..  ed.  793.  19  AnnCas 
TOi;  Oppenhelm  v.  U.  S.,  241  Fed. 
S25.  154  CCA  382  [rev  228  Fed.  220]; 
Savage  v.  U.  S.,  213  Fed.  31.  130  CCA 
1:  Fettlne  v.  New  Mexico,  201  Fed. 
489.  119  CCA  681;  Miller  v.  U.  S.,  38 
App.    (D.    C.)    361,  40  LRANS   973. 

55.  Kellher  v.  U.  8.,  193  Fed.  8, 
114    CCA    128. 

se.  T7.  S.  V.  Nixon,  23S  U.  S.  231, 
35  set  49,  69  L.  ed.  207. 

57.  Peo.  v.  Jackson,  196  N.  T.  SS7, 
«9    NE    924. 

58.  Peo.  V,  Jackson,  196  N.  T.  357. 
19  NE  924  (under  Code  Cr.  Proc.  ( 
S28). 

S».     Peo.   ▼.   Mlnkowltz,   220   N.  T. 

399.    lis    IfE   987    [aff    176   App.   Div. 

194    mein.    162    NTS   1136    mem,    and 

rearK   den    221   N.   T.    515   mem,    116 

XE    IOCS    mem]. 
eOu    Ovoee  ndTefesoesi 

Neoeaslty   of  motion  presenting  ob- 
jection see  Infra  {  3336. 

Killing     on     objection     see     Infra     { 

3336^. 
8eep«   and   effect    of   objections    see 


Infra  (  3336. 

SI.  Stalllngs  V.  State,  83  Ala.  425 
Peo.  V.  Oxnam,  170  Cal.  211,  149  P 
166;  Southern  Elxpress  Co.  v.  State. 
114  Qa.  226,  39  SB  899;  State  v.  caif- 
ford,  89  N.  J.  L.  726,  99  A  1071  [aff 
88  N.  J.  L.  468,  97  A  57];  State  v. 
Schuman,  86  Or.  16,  58  P  661,  47 
LRA  163,  78  AmSR  764;  Peo.  ▼. 
Texldor,    4  Porto  Rico   167. 

[a]  Bole  appUad. — (1)  An  objec- 
tion that  no  opportunity  was  afford- 
ed for  an  investigation  by  the  Ju- 
venile court,  under  the  provisions  of 
the  Juvenile  Court  Act,  cannot  be 
flrst  raised  on  appeal  although  the 
evidence  at  the  trial  tended  to  show 
that  accused  was  of  an  age  which 
required  such  investigation  before 
prosecution  upon  suggestion  of  fact 
of  age.  Peo.  v.  Oxnam,  170  Cal.  211. 
149  P  165.  (2)  "Where  In  a  criminal 
prosecution  for  larceny  from  a  rail- 
road company,  a  corporation,  the 
question  was  not  raised  In  the  lower 
court  whether  accused  could  be  le- 
gally convicted  in  the  absence  of 
proof  by  the  prosecution  of  the  in- 
corporation of  the  company,  that 
question  will  not  be  considered  on 
an  appeal  by  accused  from  a  Judg- 
ment of  conviction.  Brown  v.  u.  8., 
35  App.  (D.  C.)  648,  AnnCasl912A 
388.  (3)  The  claim  of  Immunity  from 
prosecution  because  a  sale  was  made 
In  the  original  package,  as  a  defense 
to  a  prosecution  for  the  unlawful  sell- 
ing of  trout  which  had  been  shipped 
into  the  state,  cannot  be  urged  for 
the  flrst  time  on  appeal.  State  v. 
Schuman,  36  Or.  16,  68  P  601,  47  LRA 
153. 

[b]  The  oveetioB  of  AsfendaBt's 
eoiuMotloa  wMi  Vam  offense  charged 
cannot  be  raised  on  appeal  for  the 
flrst  time.  State  v.  Ketterman,  89 
Wash.    264,   154   P  182. 

[c]  Osfansc  that  AefeaAast  Jtad 
been  entrapped  by  a  detective  into 
the  commission  of  the  alleged  con- 
spiracy, when  not  raised  or  ruled 
upon  at  the  trial,  cannot  be  consid- 
ered on  appeal.  Hummelshime  v. 
State,  126  Md.  563,  93  A  990,  Ann 
C:asl917B  1072. 

69.  State  v.  Nlcolosl,  128  La.  836, 
842,  55  S  475  [quot  Cyc];  State  v. 
Feamster,  12  Wash.  461.  41  P  52. 

63.  Ala. — Sanders  v.  State.  131 
Ala.   1,   31   8   564. 

Conn. — State  v.  Toole,  29  (Sonn. 
342.  76  AmD  602. 

Fla. — Barnhlll  v.  State,  66  Fla.  16, 
48  S  261. 

Ky.— Blanton  v.  Om.,  147  Ky.  812, 
146  SW  10;  Napier  v.  Com.,  110  SW 
842.  33  KyL  636;  Martin  v.  Com.,  100 
SW  872,  30  KyL  1196;  Hamilton  v. 
Com.,  96  SW  833,  29  KyL  1039;  Ball 
V.  Com.,  85  SW  226,  27  KyL  448; 
Oreen  v.  Com.,  88  SW  638,  26  KyL 
1221;  Hensley  v.  Com.,  82  SW  466, 
26  KyL  767;  Taber  v.  Com.,  82  SW 
443.   26  KyL  754;  Moore  v.  Com.,  81 


SW  669,  26  KyL  366;  Owen  v.  Com., 
76  SW  3,  26  KyL  466;  Riordan  v. 
Com.,  76  SW  2,  25  KyL  460:  Fuqua 
V.  Com.,  73  SW  782.  24  KvL  2204; 
Ellis  V.  Com.,  7  SW  ^69,  9  KyL  824; 
Brown  v.  Com.,  14  Bush  398;  Peters 
V.  Com..  6  KyL  623;  Rose  v.  Com.,  S 
KyL  698;  Bailey  v.  Com.,  2  KyL  436; 
Sexton  V.  Com.,   13  Ky.  Op.  148. 

La. — State  v.  West,  46  La.  Ann. 
928,   13  S  173. 

Mo. — State  V.  Johnson,  198  SW 
441;  State  v.  Bosler,  119  Ho.  417,  24 
SW  1027. 

Or.— State  v.  Olds,  19  Or.  397,  24 
P  394. 

Tex.— Debth  v.  SUte,  (Cr.)  187  SW 
341;  Vernon  v.  State,  72  Tex.  Cr. 
287,    162   8W   499. 

[a]  In  Kentaoky  (1)  under  Cr. 
Code  {  281,  as  amended  by  Acts 
(1910)  p  269,  an  error  in  refusing 
a  new  trial,  applied  for  on  the 
ground  that  there  has  been  a  aep- 
aratioi^  of  the  Jury,  is  reviewable  in 
the  appellate  court,  although  the 
question  was  flrst  brought  to  the 
attention  of  the  trial  court  on  the 
motion  for  a  new  trial.  Campbell  v. 
Com.,  162  Ky.  106,  172  SW  110.  But 
see  Blanton  v.  Com..  147  Ky.  812, 
817,  146  SW  10  (where  the  court 
said:  "In  other  words,  appellant 
claims,  under  section  281,  supra,  as 
now  amended,  that  this  court  has 
the  right  In  reviewing  a  criminal 
case  upon  its  merits,  to  take  into 
consideration  rulings  of  the  trial 
court  upon  the  trial,  to  which  no  ob- 
jection was  made  at  the  time,  and 
that  the  correctness  of  the  ruling 
may  be  brought  to  the  attention  of 
the  court  for  the  flrst  time  upon 
motion  and  grounds  for  a  new  trial. 
We  do  not  so  understand  the  prac- 
tice. The  amendment  to  section  281 
was  not  intended  to  change  or  en- 
large the  powers  of  the  circuit  court 
In  the  trials  of  criminal  cases"). 
(2)  Prior  to  such  amendment  the 
question  could  not  be  raised  In  the 
appellate  court  where  no  objection 
was  taken  at  the  trial.  Carter  v. 
Com.,    131    Ky.    240,    114    SW    1186. 

64.  U.  S. — Jones  v.  U.  S.,  179  Fed. 
684,  103  CCA  142;  Peters  v.  U.  8., 
94   Fed.   127,   36   CCA  105. 

Ala. — Strickland  v.  State,  150  Ala. 
1,  43  S  188;  McDanlel  v.  State,  97 
Ala.  14,  12  S  241  (objection  to  ir- 
regularity in  setting  the  cause  down 
for  trial);  Bamett  v.  State,  83  Ala. 
40,  3  S  612  (irregularity  in  the  serv- 
ice of  the  Indictment  and  the  list  of 
Jurors);  Palmer  v.  State,  (A.)  78  S 
139;  Moton  v.  State,  13  Ala.  A  43, 
69  S  235. 

Cal.— Peo.  V.  Rodley,  131  C».\.  240, 
63  P  361;  Peo.  v.  Erwln,  4  Cal.  A 
394,  88  P  371. 

Mich. — Peo.  V.  Bollman,  178  Mich. 
159,  144  NW  637;  Peo.  v.  Sartorl. 
168  Mich.  308,  134  NW  200;  Peo.  v. 
Bcarius,   124  Mich.    616,   83  NW  628; 
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the  indictment,"  an  irregularity  in  arraignment," 
or  the  irregularity  or  impropriety  of  an  order  di- 
recting the  election  of  a  special  judge,*'  cannot  be 
questioned  for  the  first  time  on  appeal.  And  ac- 
cording to  some  authprities  the  want  of  foimal  ar- 
raignment cannot  be  relied  on  to  reverse  a  convic- 
tion where  no  objection  on  that  ground  was  raised 
in  the  lower  court,**  except  by  motion  in  arrest  of 
judgment;"  but  according  to.  others  the  objection 
of  want  of  arraignment  is  saved  by  a  motion  for  a 
new  trial.'*  So  the  general  rule  has  been  enforced 
with  reference  to  objections  as  to  the  sufficiency  of 
the  warrant,'*  or  that  it  was  directed  to  the  wrong 
officer;'*  or  as  to  the  grounds  of  arrest;"  or  as  to 
the  affidavit  for  arrest.'* 


Peo.  V.  Hanlfan,  98  Mich.  82,  56  NW 
1048. 

Mo. — State  v.  Allen,  267  Mo.  49, 
183  SW  329;  State  v.  Rasco,  239  Mo. 
535,  144  SW  449;  State  v.  Payne, 
223  Mo.  112,  122  SW  1062;  State  v. 
Prltchett,  219  Mo.  696,  119  SW  386; 
SUte  V.  Howard,  118  Mo.  127,  24  SW 
41  (objection  to  Irregularity  In  serv- 
ice of  the  Indictment  and  Hat  of  Jur- 
ors). 

Nebr. — Reed  v.  State,  66  Nebr.  184, 
92  NW   321. 

N.  J. — State  V.  Heyer,  89  N.  J.  Ia 
187,   98  A   413. 

N.  M.— Haynes  v.  U.  S.,  9  N.  M. 
519.  56  P  282. 

N.  T. — Dolan  v.  Peo.,  6  Hun  493 
[aft  64  N.  T.  485]. 

Okl.— Mitchell  v.  State,  7  Okl.  Cr. 
663,  124  P  1112:  Ford  v.  State,  5  Okl. 
Cr.  240,  114  P  273;  Steen  v.  State, 
4  Okl.  Cr.  309,  111  p  1097;  Stack  v. 
State.  4  Okl.  Cr.  1,  109  P  126  (failure 
to  furnish  accused  with  cotty  of  in- 
formation). 

Or.— State  v.  Fetsch,  86  Or.  45,  165 
P  1179. 

Pa. — Com:  v.  Schoen,  25  Pa.  Super. 
211. 

Philippine.— U.  S.  v.  Lete,  17  Phil- 
ippine 79  (objection  that  thefe  was 
no  preliminary   inveatlBatton). 

Porto  Rico. — ^Peo.  v.  Noble,  9  Por- 
to Rico  360. 

S.  C. — State  v.  Hunter,  82  S.  C. 
153,   63  SE  686. 

Tex. — Record  v.  State,  36  Tex.  521 
(objection  that  Indictment  was  not 
served  on  accused  by  copy  as  pre- 
scribed by  statute);  Watson  v.  State, 
(Cr.)    50   SW  340. 

Utah. — State  v.  Spencer,  15  Utah 
149,  49  F  302  (that  defendant  was 
not  bound  over  by  a  committing 
ma{rlstrate). 

W.  Va.— State  v.  Abbott,  8  W.  Va. 
741;  State  v.  Stewart.  7  W.  Va.  731, 
23  AmR  623. 

m,  Gulnn  V.  U.  S.,  228  Fed.  103, 
142   CCA    509. 

66.  Peo.  V.  Suesser,  142  Cal.  354, 
75  P  1093  (holding  that  any  Irregu- 
larity in  an  arraignment  in  deliver- 
ing the  copy  of  the  Information  to 
the  attorney  for  accused  Instead  of 
to  accused  himself  was  waived  by 
failure  to  object  thereto  In  the  trial 
court):  Rutter  v.  Terr,  11  Okl.  454, 
68  P  507. 

67.  Roberts  v.  State.  126  Ala.  74, 
28  S  741,  30  S  654;  State  v.  Gllmore, 
110  Mo.  1,  19  SW  218;  Harris  v. 
State,    100    Tenn.    287,    45    SW    438. 

68.  Washington  v.  State,  93  Miss. 
270,  46  S  539:  Arbuckle  v.  State,  80 
Miss.  16,  31  S  437;  State  v.  Allen,  267 
Mo.  49,  183  SW  329;  State  v.  Gould, 
261  Mo.  694,  170  SW  868,  AnnCas 
1916B  866:  State  v.  O'Kelley,  268  Mo. 
345,  167  SW  980.  52  LRANS  1063; 
Wood  V.  State,  4  Okl.  Cr.  436.  112  P 
11,  46  LRANS  673.  But  see  State  v. 
Moss,  164  Mo.  A.  379,  144  SW  1109; 
State  V.  Mlkel,  126  Mo.  A.  287,  102 
SW  19  (both  cases  holding  that  an 
objection  that  defendant  was  not  ar- 
raigned may  be  made  for  the  flrst 
time  on  appeal). 


69.  Short  V.  SUte.  82  Miss.  473. 
34  S  353. 

70.  Miller  v.  State,  26  Ind.  A.  162, 

59  NE    287. 

71.  Ala, — Bell  v.  State,  124  Ala. 
94    27  S  414. 

Iowa. — Santo  v.  State,  2  Iowa  165, 
63  AmD   487. 

Ky. — Frogg  v.  Com^  163  Ky.  175, 
173  SW  383,  LRA1916D  330. 

Mich. — Peo.  V.  O'Brien,  68  Mich. 
468,   36  NW  225. 

Minn. — Mankato  v.  Olger,  126 
Minn.    521.    148    NW  471. 

N.  T.— Peo.  V.  Meyer,  26  Misc.  117, 
56   NTS    1097. 

Va.— Flint  V.  Com..  114  Va.  820, 
76   SE   308. 

[a]  Aftar  eonTlation  on  a  txlal  d* 
novo  in  a  county  court,  an  objection 
that  there  was  no  indorsement  on 
the  warrant  of  the  appeal  by  the 
Justice  before  whom  accused  had 
been  originally  convicted  comes  too 
late.     Harrison  v.  Com.,   81   Va.  491. 

7S.  State  V.  Reckards,  21  Minn. 
47;  Rochester  v.  Upman,  19  Minn. 
108. 

73.  Peo.  V.  Johnson,  86  Mich.  176, 
48  NW  870,  24  AmSR  116,  13  LRA 
163. 

74.  Holland  V.  State,  139  Ala.  120, 
35 -S  1009;  Bell  v.  State,  124  Ala.  94. 
27  S  414;  Shoffner  v.  State,  93  Ind. 
519;  Peo.  V.  Moore,  60  Hun  356,  3 
NTS  159;  Peo.  v.  Cook,  45  Hun  (N. 
T.)    84. 

[a]  ObJaotton  to  Jnzat^— An  ob- 
jection that  affidavit  was  made  be- 
fore a  Justice  of  the  peace  who  is- 
sued a  warrant  thereon  returnable 
before  a  notary  public,  an  ex  officio 
Justice  of  the  peace  In  the  same 
county,  la  waived  where  not  objected 
to  at  the  hearing  before  the  Justice 
before  whom  the  warrant  was  re- 
turnable.    Bell  v.  State,  124  Ala.  94, 

27  S  414. 

75.  U.  S.— Powers  v.  U.  S.,  223  U. 
S.  303,  32  set  281,  56  L.  ed.  .448; 
Agnew  V.  U.  S.,  165  U.  S.  36,  17  SCt 
235,  41  L.  ed.  624;  Burchett  v.  U.  S., 
194  Fed.  821,  114  CCA  525. 

Ala. — Roe  v.  State,  82  Ala.  68,  3 
S  2  (that  the  foreman  was  not 
sworn);  Bass  v.  State,  37  Ala.  469; 
Morgan  v.  State,  19  Ala.  666:  Mathea 
V.   State,    3   Ala.    A.    7,   67   S   390. 

Ariz. — Stokes  v.  Terr.,  14  Ariz.  242, 
127  P   742;   Exp.   Kirby,    3  Ariz.   243. 

28  P  1181. 
Ark. — Eastling    v.    State,    89    Ark. 

189,   62   SW  584. 

Cal.— Peo.  v.  QuiJada,  164  C!al.  243, 
97   P   689. 

Hawaii. — Orlemon  v.  Terr.,  13  Ha- 
waii 413. 

111.— Peo.  V.  McCauley,  256  111.  604, 
100  NE   182. 

Ind. — Rlnkard  v.  State,  157  Ind, 
534,  62  NE  14;  Deltz  v.  State,  123 
Ind.  85,  23  NE  1086;  Cooper  v.  State, 
120  Ind.   377.   22  NE  320. 

Iowa. — State  v.  Wheeler,  129  Iowa 
100,  105  NW  374. 

Kan. — Montgomery  v.  State,  3  Kan. 
263. 

Ky.— Bishop  v.   Com.,   109   Ky.   658, 

60  SW  190,  Z5  KyL  1161,  58  SW  817, 


Grand  Jury.  The  rule  has  also  been  enforced  with 
reference  to  objections  as  to  the  organization  of  the 
grand  jury;'*  and  an  objection  that  the  grand  jury 
returning  an  indictment  were  not  drawn  and  im- 
paneled as  required  by  law  is  not  saved  for  review 
by  a  motion  to  quash  .the  indictment.'*  But  it  has 
been  held  that  an  objection  that  the  grand  jury 
were  not  composed  of  the  constitutional  number  re- 
quired can  be  first  argued  on  appeal." 

Petit'  Jury.  Objections  as  to  the  manner,  of  sum- 
moning and  impaneling  the  trial  jury  cannot  be 
made  for  the.finit  time  on  appeal.'* 

Ohange  of  venue.  Objections  to  granting  or  re- 
fusing to  grant  a  motion  for  change  of  venue  will 
not   generally   be   considered   when   made   for   the 

22   KyL   760. 

La. — State  v.  McKowen,  126  La. 
1076,  53  S  368;  State  v.  Price,  37  La. 
Ann.  215., 

Miss. — Fleming  v.  State,  60  Ml^a. 
434;   Brantley  v.  Stats,  21  Miss.   468. 

Mo. — State  V.  Brown,  (A.)  194  SW 
1069;  State  V.  Stevens,  190  SW  866; 
State  V.  Mitchell,  237  Mo.  212,  140 
SW  887  (objection  that  grand  Jury 
were  neither  impaneled  nor  sworn); 
SUte  V.  Pate,  67  Mo.  488. 

N.'T. — Conkey  v.  Poo.,  1  Abb.  Dec 
418,  2  Cow.  Cr.  68,   6  Park.  C*.  81. 

Oh.— Toung  V.  SUte.  23  Oh.  St.  677 
(objection  to  mode  of  selecting  and 
summoning). 

Or.— State  v.  Witt,  33  Or.  694.  65 
P   1058. 

S.  C. — SUte  V.  Lazarus,  83  3.  C. 
215.   65   SE  270. 

Tex. — Gonzales  v.  State,  (Cr.)  50 
SW  1018  (objection  that  they  were 
not  drawn  and  Impaneled  according 
to  law). 

'[a]  An  o1i]a«tioa  that  the  reoord 
ttStm  to  zliow  that  thsze  waz  no  ▼•- 
aire  faolu  summoning  the  grand 
Jury  cannot  be  taken  for  the  flrst 
time  on  appeal.  Powers  v.  V.  S.,  223 
U.  S.  808,  32  SCt  281,  66  L.  ed.  448. 

70.  Berkenfleld  v.  Peo.,  191  lU. 
272,   61   NE  96   [afT  92  111.  A.   400]. 

77.  Ralney  v.  State,  19  Tex.  A. 
479-;  Ex  p.  Swain,  19  Tex.  A.  323; 
Williams  V.  State,  19  Tex.  A.  265; 
Smith  V.  SUte,  19  Tex.  A.  95;  Mc- 
Neese  v.  State,  19  Tex.  A.  48. 

78.  U.  S.— Johnson  v.  U.  S.,  225 
U.  S.  406,  32  SCt  748,  56  L.  ed.  1142; 
Jung  Quey  v.  U.  S.,  222  Fed.  766,  138 
CCA  314;  Campbell  v.  U.  S.,  221  Fed. 
186,    136   CCA   602. 

Ala.- — Gaston  v.  State,  179  Ala.  1, 
60  S  805;  Tipton  v.  State,  140  Ala. 
39,  37  S  231;  Webb  v.  SUte,  138  Ala. 
58,  34  S  1011;  Cleveland  v.  State,  86 
Ala.  1,  5  S  426;  Moton  v.  State.  13 
Ala.  A.  43,  69  S  235;  Davis  v.  State, 
7  Ala.  A.  122,  61  S  483.  But  see  Bai- 
ley V.  State,  172  Ala.  418,  55  S  601 
[foil  Mayo  v.  SUte,  (A.)  73  S  141] 
(holding,  under  the  act  of  1909,  that 
•an  erroneous  order  of  the  trial  court 
which  fixed  the  number  of  a  special 
venire  was  reviewable  although  de- 
fendant had  made  only  a  motion  to 
quash  the  venire). 

Ariz. — Stokes  v.  Terr.,  14  Ariz.  242, 
127    P   742. 

Ark. — Thomas  v.  State,  125  Ark. 
267,  188  SW  805;  Beard  v.  State.  79 
Ark.    293,    95    SW   995,    97    SW    667,    9 


AnnCas  409  [app  dlsm  207  U.  S.  601, 
28   SCt    258,   62   L.   ed.   359]. 

Cal. — Spencer  v.  Doane,  23  (2al. 
418. 

Colo. — Solander  v.  Peo.,  2  Colo.  48. 

Fla. — Sylvester  v.  SUte,  46  Fla. 
166.   35   S  142. 

111. — Kossakowskl  v.  Peo.,  177  111. 
563,  53  NE  115;  Schlrmer  v.  Peo.,  38 
111.    276. 

Ind. — Hudson  v.  State,  1  Blackf. 
817. 

Iowa. — State  v.  Icenbice,  126  Iowa 
16,   101  NW  273. 

Ky. — Sergent  v.  Com.,  138  Ky.  284, 
117    SW    362;   Merrlweather  v.    Com.. 


For  later  oaseSi  developmeBts  and  ebasgea  in  the  law  see  cumulative  AnnoUtions,  same  title,  page  and  note  number. 
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first  time  on  appeal;''*  nor  trill  objections  to  the 
method  of  transfer  before, trial  of  the  case  from 
one  court  to  another.**  But  where  the  irregularity 
in  taking  a  change  of  venue  in  a  criminal  case  ia 
such  as  to  render  the  proceedings  wholly  void,  de- 
fendant may  raise  the  question  for  the  first  time  in 
the  appellate  court.*'  Where  an  accused's  appli- 
cation for  a  change  of  venue  has  been  denied,  he 
is  not  required  to  renew  his  application  at  a  second 
trial  after  a  disagreement  to  save  his  rights  on 
appeal.** 

Plea  of  former  jeopardy  cannot  be  considered  on 
appeal  unless  presented  below,**  although,  wi^ere 
the  objection  on  this  ground  has  been  made  and 
the  trial  has  resulted  in  a  disagreement,  the  objec- 
tion need  not  be  repeated  on  the  second  trial.** 

The  constitationality  of  a  statute  upon  which  a 
eriminal  prosecution  is  based  will  not  according  to 
the  weight  of  authority  be  considered   on  appeal 


unless  the  question  as  to  its  constitutionality  was 
raised  in  the  court  below.*'  There  are  some  cases, 
however,  which  hold  that  since  in  criminal  cases 
the  very  foundation  of  the  cause  rests  upon  the 
validity  of  the  statute  on  which  the  prosecution  is 
based,  the  question  as  to  its  constitutionality  should 
be  considered  by  the  appellate  court,  although  it 
was  not  presented  to  the  lower  court,**  where  upon 
the  face  of  the  undisputed  record  the  constitution- 
ality of  the  statute  appears  to  be  fairly  involved.*^ 

validity  of  a  municipal  ordinance  cannot  be 
questioned  on  review  unless  first  attacked  in  the 
court  below.** 

[$  3330]  b.  To  Indictment,  Information,  or 
Complaint.**  Mere'  formal  defects  in  an  indict- 
ment, information,  or  complaint  which  were  not 
called  to  the  attention  of  the  lower  court  cannot  be 
urged  for  the  first  time  on  appeal.**  But,  as  a  rule, 
fatal  defects  which  are  not  amendable  may  be  con- 


ns Ky.  870.  82  SW  592,  26  Kylt 
7SS,  111  AmSR  331;  Kennedy  v.  Com.. 
14  Bush    340. 

La. — State  v.  Kitty,  12  La.  Ann. 
806. 

Mich. — ^Bronson  v.  Feo.,  32  Mich. 
34. 

Miss.— Hill  v.  State.  112  Miss.  376, 
73  S  66:  Posey  v.  State.  86  Miss.  141. 
38  S  324,  4  AnnCas  221 ;' Alexander 
T.  State,  22  S  871;  Newcomb  v.  State, 
17  Miss.    383. 

Uo. — State  Y.  Page,  212  Mo.  224, 
no  SW  1057;  State  v.  Gatlln,  170 
Mo.  354,  70  SW  885;  State  v.  Grant, 
152  Mo.  57,  B3  SW  432;  SUte  v.  Todd, 
146  Mo.  29S.  47  SW  923;  State  v. 
Klinger.    46    Mo.   224. 

Nev. — State  v.  RIbk,  10  Nev.  284. 

N.  M. — ^U.  S.  V.  Chaves,  6  N.  M. 
180,  27  P  489;  U.  S.  v.  De  Lujan,  6 
N.  M.  179,  27  P  489;  U.  S.  V.  De 
Amador,  6  N.  M.  173,  27  P  488. 

N.  C. — State  v.  Peterson,  149  N.  C. 
533,  63  SE  87;  State  v.  Register,  133 
N.  C.  746,  46  SB  21;  State  v.  Moore, 
120  N.  C.  570,  26  SB  697. 

Okl.— Baker  v.  State,  9  Okl.  Cr.  47, 
ISO  P  524. 

S.  C. — State  V.  Benton,  85  S.  C. 
107,  67  SE  143;  State  v.  Lazarus,  81 
S.  C.  215,  65  SB  270  (failure  to  attach 
seal  to  venire  facias) ;  State  v.  How- 
ard, 64  S.  C.  344,  42  SB  173,  92  AmSR 
804.  58  LRA  685. 

Tenn. — Hobba  v.  State,  121  Tenn. 
413,  118  SW  262,  17  AnnCas  177; 
Preston  v.  State.  115  Tenn.  343,  90 
SW  856,    6  AnnCas  722. 

Tex. — Maclas  v.  State,  (Cr.)  189 
.SW  953;  Maxey  v.  State,  66 
Tei.  ca-.  234,  145  SW  952;  Sel- 
lers V.  State,  61  Tex.  Or.  140,  134 
SW  348;  Moore  v.  State,  55 
Tex.  Cr.  3,  114  SW  807;  Tlnsley 
V.  SUte,  52  Tex.  Cr.  91,  106  SW 
347;  Chlsm  v.  State,  (Cr.)  78  SW 
SIS;  Carter  v.  State,  45  Tex.  Cr.  430, 
T«  SW  437. 

Wash. — State  v.  Shuck,  38  Wash. 
270,  80  P  444.  _ 

Wis. — Bmery  v.  State,  101  wis. 
627,  78    NW   145. 

C!an. — Horln  v.  Reg.,  18  C:an.  S.  C. 
407. 

79.  Ark. — ^Kinkead  v.  Stete,  46 
Ark.  536;  Brown  v.  State,  13  Ark. 
H. 

Ca\. — Peo.  v.  Suesser,  142  Cal.  364, 
15  P  1098. 

111.— Langford  v.  Peo.,  134  111.  444, 
25  NB  1009;  Cross  v.  Peo.,  66  III.  A. 
170. 

Kan. — State  v.  Potter,  16  Kan. 
80. 

Ho. — State  v.  Nave,  185  Mo.  125,  84 
SW  1;  State  v,  Taylor,  132  Mo;  282, 
32  SW  1145;  State  v.  Dudley,  56  Mo. 
A  450.  And  see  State  v.  Tettaton, 
U>  Mo.  354,  60  SW  743;  State  v. 
Mann,  83  Mo.   589. 

N.  C. — State  v.  Harrison,  146  N. 
C  408,  59  SE  867. 

Tenn. — Green  v.  State,  97  Tenn.  60, 
«  SW  700. 


Tex. — ^Treadway  v.  State,  65  Tex. 
Cr.  208,  144  SW  656;  Harbolt  v. 
State,  39  Tex.  Cr.  129,  44  SW  1110; 
Preston  v.  State.  4  Tex.  A.  186;  Har- 
rison  v.   State,   t  Tex.  A.   568. 

to.  State  V.  Polhemus,  65  N.  J. 
L.  387,  47  A  470;  Peo.  v.vWashor,  196 
N.  Y.  104,  89  NE  441  [iff  132  App. 
Div.  924  mem,  116  NTS  1143  mem]; 
Webb  V.  State,  (Tex.  Cr.)  68  SW  276. 

81.  State  V.  Potter,  16  Kan.  80 
(as  the  court  of  the  county  to  which 
the  venue  was  changed  would  not  in 
such    case   acquire  Jurisdiction). 

as.  Browder  v.  (5om.,  136  Ky.  46, 
123    SW  328. 

83.  Ala. — Mooring  v.  State,  129 
Ala.   66,   29  S  664. 

Ark. — Reed  v.  State,  108  Ark.  391, 
147    SW    76,    AnnCa8l9l4B    811. 

D.  C— Miller  v.  U.   S.,   41  App.    62. 

Okl.— Sims  v.  State;  9  Okl.  Cr.  561, 
132  P  508;  Petlttl  v.  State,  3  Okl.  Cr. 
587,    107    P   964. 

Man.— Re  Bibby,  6  Man.  472. 

at.  Gillespie  V.  State,  168  Ind. 
298,    80    NE   829. 

85.  Ala. — State  v.  Burke,  176  Ala. 
561,  57  S  870;  State  v.  Bauerman,  72 
Ala.   262. 

Pla. — Rushton  v.  State,  68  Fla.  94, 
50    S    486. 

Ga. — Moore  v.  State,  126  Qa.  414, 
55  SB  327;  Griggs  v.  State,  126  Ga. 
442,  66  SB  179;  Henderson  v.  State, 
123  Ga.  465,  51  SE  385;  State  v.  Hen- 
derson. 120  Ga.  780,  48  SE  334;'Brown 
v.  State,  114  Ga.  60,  39  SE  873;  Cos- 
per  V.  State,  13  Ga.  A.  301,  79  SB 
94;  Anderson  v.  State,  2  Ga.  A.  1,  68 
SB  401. 

Ind.— Frit*  v.  State,  178  Ind.  463, 
99    NB   727. 

Iowa. — State  v.  Meyer,  163  NW 
244;  State  v.  Perkins,  143  Iowa  65, 
120  NW  62,  21  LRANS  931,  20  Ann 
C^s   1217. 

Kan. — Topeka  v.  Kersch,  70  Kan. 
840,  79  P  681,  80  P  29  (arrest  with- 
out  warrant). 

La. — State  v.  Nicolosl,  128  Va..  836, 
842,  55  S  475  [quot  Cyc];  State  v. 
Romano,   37   La.  Ann.   98. 

Mich.- Peo.  v.  Luby,  99  Mich.  89, 
57    NW   1092. 

Mo. — State  v.  Si^ft,  270  Mo.  694, 
195  SW  996:  State  v.  Swan,  234  Mo. 
270,  136  SW  711:  State  v.  Raymond, 
166  Mo.   117,    66   SW   894. 

R.  I.— State  v.  Smith,  35  R.  I.  282, 
86  A  890. 

S.  C. — State  V.  Htt-tzog,  92  S.  C. 
14,    76    SB   374. 

Tex. — Adams  v.  State,*  49  Tex.  Cr. 
361,  91  SW  225;  Penn  v.  State,  43 
Tex.  Cr.   608,   68   SW   170. 

Vt. — State  V.  Perkins,  88  Vt.  121, 
92   A  1.  „ 

Wyo. — State  v.  Kelly,  17  Wyo.  336, 
98   P  886. 

86.  Com,  v.  Hana,  196  Mass.  262, 
81  NB  149,  122  AmSR  251,  11  LRANS 
799,   11   AnnCas  514. 

87.  Schwartz  v.  Peo.,  46  Colo.  239, 
104  P   92. 


88.  Dill  v.  Washington,  11  Oa.  A. 
799,  76  SE  156;  Coker  v.  Tlfton,  .10 
Ga.  A.  66,  72  SB  606;  Sutton  v. 
Washington,  4  Ga.  A.  30,  60  SE  811; 
Minden  ,v.  McCrary,  108  La.  518,  32 
S  468;  State  v.  Hennessey,  44  La. 
Ann.  805,  11  S  39:  State  v.  Burthe,  39 
La.  Ann.  341  1  S  656;  State  v.  Tanl 
Ho,  37  La.  Ann.  50;  American  Fork 
City  v.  Charller,  43  Utah  231,  134  P 
739.  But  compare  supra  text  and 
notes  86,  87. 

88.  Alder  by  ▼arOlei  see  Indict- 
ments and  Informations  [22  Cyc  486 
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90.  is.  S.— Pico  V.  U.  S..  228  U. 
S.  225,  33  set  '482,  67  L.  ed.  812; 
Dowdell  V.  U.  S..  221  U.  S.  826,  31 
set  590,  55  L.  ed.  763;  Holmgren  v. 
U.  S.,  217  U.  S.  509,  30  SCt  588,  54 
L.  ed,  861,  19  AnnCas  778;  Pickett  v. 
U.  S.,  216  U.  S.  456,  30  SCt  265,  54  L. 
ed.  566;  Simpson  v.  U.  S.,  241  Fed. 
841,  154  CCA  543;  Sheridan  v.  U.  S., 
236  Fed.  805,  149  CCA  437;  Smith  v. 
U.  S.,  231  Fed.  25.  145  CCA  213;  Seg- 
na  V.  U.  S.,  218  Fed.  791,  134  CCA 
627. 

Ala. — ^Houston  v.  State,  155  Ala. 
676,  46  S  468;  Logan  v.  State,  149 
Ala.  11,  43  S  10;  Dotson  v.  State,  88 
Ala.  208,  7  S  269;  Gandy  v.  State, 
81  Ala.  68,  1  S  36;  Boyett  v.  State, 
8  Ala.  A.  93,  62  S  984;  Johnson  v. 
SUte,   3  Ala.  A.  98,  57  S  389. 

Ariz. — Ortega  v.  Terr.,  8  Ariz.  37, 
68   P  544. 

Ark. — Birones  v.  State,  106  Ark. 
82,  160  SW  416:  Farr  v.  State,  99 
Ark.   134,  137  SW  663. 

Cal.— Peo.  V.  Hatch,  163  Cal.  368, 
125  P  907;  Peo.  v.  Russell,  156  Cal. 
460,  105  P  416;  Peo.  v.  Bradbury,  155 
Cal.  808,  103  P  215;  Peo.  v.  Mead, 
145  Cal.  500,  78  P  1047:  Peo.  v.  Nes- 
bltt,  102.  Cal.  327,  36  P  664;  Peo.  v. 
Gatewood,  20  Cal.  146;  Peo.  v.  Fin- 
ley,  27  Cal.  A.  291,  149  P  779;  Hood  v. 
Melrose,  24  Ca.1.  A.  356,  141  P  396; 
Peo.  V.  Sanchez,  23  Cal.  A.  742,  139 
P  820. 

Colo. — Howard  v.  Peo^  160  P  1060; 
McQueary  v.  Peo.,  48  Colo.  214,  110 
F  210,   21  AnnCas  660. 

Conn. — State  v.  McGee,  80  Conn. 
614.   69  A  1059. 

D.  a — ^Ullman  v.  D.  C,  21  App. 
241. 

Fla.— Niblack  v.  State,  70  Fla.  227, 
70  S  415;  Hampton  v.  State,  50  FlJu 
55,  39  S  421:  WlUingham  v.  State, 
21  Fla.  761:  Bass  v.  State,  17  Pla, 
685;  Gallaher  v.  State,  17  Fla.  370. 

Ida. — In  re  Dawson,  20  Ida.  178, 
117  P  696,  35  LRANS   1146. 

111. — Peo.  v.  Melmick,  271  111.  616, 
113  NE  971;  Peo.  v.  Darr,  262  111. 
202,  104  NB  389;  Peo.  v.  Eli.  201  111. 
A  550;  Peo.  v.  Green,  200  111.  A.  69 
[aft  276  111.  346,  114  NB  618];  Peo. 
v.  De  Joy,  198  111.  A.  361;  Peo.  v. 
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Perca,    181   111.   A.    666;   Peo.   v.   Ka- 


54     [17  C.  J.] 


CRIMINAL  LAW 


[§  3330 


sidered  for  the  first  time  on  appeal.*^    Thus  gener-  |  ally  the  question  as  to  the  sufficiency  of  the  facts 


nouse,  178  111.  A.  661;  Peo.  v.  De 
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963;  Pace  T.  State,  162  Ind.  343.  63 
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Iowa. — State  v.  Brown,  135  Iowa 
♦0,  109  NW  1011;  State  v.  Cure,  7 
Iowa  479:  State  v.  Burge,  7  Iowa 
266. 

Kan. — State  v.  Justus,  86  Kan.  848, 
122  P  877 

Ky.— Cheek  v.  Cora..  162  Ky.  66, 
171  SW  998;  Baldrldge  v.  Com.,  -88 
SW  1076,  28  KyL  83;  Bishop  v.  Com., 
109  Ky.  558,  60  SW  190.  22  KyL 
1161;  Talbott  v.   Com.,   5   KyL  610. 

La. — State  v.  Creech,  187  La.  880, 
69  S  691;  State  v.  HolllnKSworth,  137 
La.  683,  60  S  94;  State  v.  Bennett, 
136  La.  334,  67  S  22;  State  v.  Brous- 
sard,  133  La.  884.  63  S  390;  State  y. 
Moore,  111  La.  1006.  36  S  100;  State 
T.  McCprt,  23  La.  Ann.  326;  State  v. 
Arthur,   10  La.  Ann.   266. 

Mass. — Com.  v.  Rlchfnond,  207 
Mass.  240.  93  NB  816,  20  AnnCas 
1269;  Com.  v.  Brlgham,  108  Mass. 
467. 

Mich. — ^Peo.  V.  Bollraan,  178  Mich. 
159,  144  NW  637;  Peo.  v.  Kelly,  99 
Mich.    82,    67    NW    1090. 

Miss. — Bvans  v.  State,  92  Miss.  84, 
45  S  706;  Smith  v.  Oxford,  91  MlsB. 
651,  45  S  365;  Rlchburger  v.  State,  90 
Miss.    806,    44    S    772. 

Mo. — State  v.  Jackson.  186  SW 
990;  State  v.  McCrawley,  ISO  SW 
869;  State  v.  Lovltt,  243  Mo.  510,  147 
SW  484;  State  v.  Tlernan,  223  Mo. 
142,  122  SW  728;  State  v.  Calvert, 
209  Mo.  280,  107  SW  1078;  State 
V.  Coleman,  186  Mo.  151,  84  SW  978, 
69  LRA  881;  State  v.  Richmond,  186 
Mo.  71,  84  SW  880;  State  v.  Blakely, 
184  Mo.  187,  83  SW  980;  State  v. 
Brown,  181  Mo.  192,  79  SW  1111; 
State  V.  Schnettler,  181  Mo.  173,  79 
SW  1123;  State  v.  Purgerson,  162 
Mo.  668,  63  SW  101;  State  v.  Moore, 
166  Mo.  136,  66  SW  900;  State  v. 
Brown,  (A.)  189  SW  620;  State  v. 
Hogle,  156  Mo.  A.  367,  187  SW  21; 
State  V.  Rouelle,  137  Mo.  A.  620.  119 
SW  56;  State  v.  Sharpe,  119  Mo.  A. 
386.  96  SW  298;  State  v.  Runzl,  105 
Mo.  A.  319,  80  SW  36;  State  v.  Bo- 
nipe,    85    Mo.   A.    462. 

Nev. — State  v.  Raymond,  34  Nev. 
198,  117  P  17;  State  v.  Hughes,  31 
Nev.  270,  102  P  562;  State  v.  Har- 
rington. 9  Nev.  91;  State  v.  Roderi- 
jtas,  7  Nev.  828;  State  v.  O'Flaherty, 

7  Nev.  153. 

N.  J.— State  V.  Mor,  86  N.  J.  L. 
658,  89  A  755;  State  v.  Merkle,  82  N. 
J.  L.  172,  83  A  186;  State  v.  Webber, 
77  N.  J,  L.  680,  72  A  74  [aff  76  N. 
J.  L.  199,  68  A  1100]. 

N.  M.— Terr.  v.  Church,  14  N.  M. 
226,  91  P  720;  Haynes  v.  U.  S.,  9  N. 
M.  519,  66  P  282;  Leonardo  v.  Terr., 
1   N    M    291 

N.'  Y.— Peo.  V.  Wtechers,  179  N.  T. 
459,  72  NB  501,  1  AnnCas  475  [aft 
94  App.  Dlv.  19,  87  NTS  897,  18  N. 
T.  Cr.  360];  Peo.  v.  Moran.  43  App. 
Dlv.  165,  69  NTS  312  [aff  161  N.  T. 
667  mem,  57  NB  1120  mem];  Peo.  v. 
Beatty,  39  Hun  476;  Schrumpf  v. 
Peo.,  14  Hun  10;  Peo.  v.  Loomls,  66 
Misc.  166,  121  NTS  91;  Kane  v.  Peo., 

8  Wend.   203.     . 

N.  D. — State  v.  Webb,  36  N.  D.  236, 
162  NW  358.  361  [cit  Cyc]  State  v. 
Bloomdale,  21  N.  D.  77,  128  NW  682. 


Oh.— Bartlett  v.   State, 


Oh.   St. 


669;  Sanders  v.  State,  20  Oh.  Cir. 
Ct.   N.   S.   896. 

Okl.— McGaugh  v.  State,  (Cr.)  162 
P  140;  Love  v.  State,  (Cr.)  150  P 
913;  Myers  v.  State,  6  OkL  Cr.  389, 
119  P  136;  Jolly  v.  State,  6  Okl.  Cr. 
30:.  IIB  P  1E4:  Wright  v.  Terr.,  6 
OKI.    78,    47    P    1069. 

Pa.— Com.  V.  WilliaitiB,  149  Pa.  64, 
24  A  158;  Campbell  v.  Com.,  69  Pa. 
2S6;  Com.  v.  Shielda,  50  Pa.  Super. 
184;  Com,  v.  Shoener.  25  Pa.  Super. 
62B  [rev  on  other  grounds,  212  Pa. 
627,    81    A    1093]. 

PhtUpplne, — U.  S.  V.  Cardell,  23 
Philippine  207;  U.  S,  v.  Gow  Chiong. 
2<l  rhillpplne  138;  U.  S.  v.  Jamias,  21 
Phllipiiine  632;  U.  S.  v.  Flanas,  21 
Philippine  90:  U.  S.  V.  Palacio,  16 
PhiUpptne  660;  U.  S.  V.  tfacaspac, 
12    Ptiillpplne   26;    U.    S,    v.   Paralso, 

6  PhlUppfne  149;  U.  S.  v.  Sarabia,  4 
PhUijipine  566;  U.  S.  v.  Mabiral,  4 
Philipninc  308:  U.  S.  v.  Mack,  4  Phll- 
U.pine  2S1;  U.  S.  V.  Howard,  4  Phil- 
ippine 238;  V.  S.  V.  Caiayon,  2 
Philippine  670;  U.  S.  v.  Ll-Dao,  2 
Philippine  458;  U.  S.  v.  De  Villa. 
2  Philippine  133;  U.  S.  v.  Laureaga, 
2  Philippine  71. 

Porto  Rico. — Peo.  y.  Dlodonet,  22- 
Porto  Rico  698;   Peo.  v.  CarrasquiUo, 

22  Porto  Rico  127;  Peo.  v.  Mena,  20 
Porto  Rico  394;  Peo.  v.  Fontana,  16 
Porto  Rico  626:  Peo,  v.  Santiago,  16 
Porto  Rico  446;  Peo.  v.  Ayala,  15 
Porto  Rico  744-  Peo.  v.  Oonxalez, 
14  Porto  Rico  702;  Peo.  v.  Salcedo,  13 
Porto  Rico  238;  Peo.  v.  Rodriguez,  12 
Porto  Rico  206;  Peo.  v.  Rodriguez, 
12  Porto  Rico  176;  Peo.  v.  Aponte,  9 
Porto  Rico  346;  Peo.  v.  Ctordova,  9 
Porto  Rico  311;  Peo.  v.  Lopez,  8  Por- 
to  Rico   546. 

S.  C. — State  v.  Gadsden,  70  S.  C. 
430.    50    SB   16. 

S.  D. — State  v.  Connelly.  84  S.  D. 
620,  149  NW  360. 

Tenn. — Pierce  v.  State,  130  Tenn. 
24.  168  SW  861,  AnnC^8l916B  137; 
Palmer  v.  State,  121  Tenn.  466,  118 
SW  1022;  Scruggs  v.  State,  7  Baxt. 
38. 

Tex. — Collmorgen  v.  State.  74  Tex. 
Cr.  304.  168  SW  519;  Matthews  v. 
State,  71  Tex.  Cr.  374,  160  SW  1186; 
Simpson  v.  State,  68  Tex.  Cr.  265, 
151  SW  303;  Ferguson  v.  State,  66 
Tex.  Cr.  426,  147  SW  239:  White  v. 
State,  (Cr.)  146  SW  937;  Kinkead  v. 
State,  61  Tex.  Cr.  651,  135  SW  678 
(misnomer);  King  v.  State,  66  Tex. 
Cr.  146,  116  SW  585;  Fielder  v.  State, 
(Cr.)  49  SW  378;  Howerton  v.  State, 
(Cr.)    43  SW  1018;   Hewlett  v.   State, 

23  Tex.  A.  191.  4  SW  582;  Morris  v. 
State.  13  Tex.  A.  65;  Alderson  v. 
State,  2  Tex.  A.  10. 

Utah. — Peo.  v.  Hasbrouck,  11  Utah 
291     89   P   918 

Vt. — State  V.  Monte,  90  Vt  666,  99 
A   264. 

Wash. — State  v.  Snider,  32  Wash. 
299,  73  P  355;  State  v.  Anderson,  20 
Wash.  193,  65  F  39;  State  v.  Rogan, 
18  Wash.  43,  50  P  582;  Way  v.  Woo- 
lery.   6  Wash.   157,   32  P  1082. 

Wis. — Bmery  v.  State,  101  Wis. 
627,  78  NW  145;  Tandy  v.  State,  94 
Wis.    498,    69    NW   160. 

Wyo. — Bryant  v.  State,  7  Wyo.  311, 
51   P   879,    56   P   696;   Tway  v.   State, 

7  Wyo.    74,    50  P  188. 

[a]  Bnle  applto^U— (1)  The  ob- 
jection that  an  indictment  In  a  fed- 
eral- court  fails  to  show  on  Ita  face 
that  the  grand  Jury  that  returned 
It  came  from  the  district  in  which 
it  was  found  Is  one  to  a  matter  of 
form  only  and  does  not  render  the 
indlctment.lnsufflclent,  at  least  when 
first  raised  in  an  appellate  court. 
Morris  v.  U.  S.,  161  Fed.  672,  88  CCA 
682,  168  Fed.  682.  94  CCA  168  [cer- 
tiorari den  214  U.  S.  527,  29  SCt 
704,  53  L.  ed.  1068].  (2)  An  accused 
who  pleaded  to  an  Information,  and 
did  not  move  against  it  on  the  trial, 
cannot  on  appeal  complain  that  the 
prosecution  should  have  been  by  In- 


dictment, although  the  record  falls 
to  shovr  that  the  grand  Jury  were 
not ,  sitting  when  the  Information 
was  filed.  State  v.  Anderson,  20 
Wash.   193.   56   P  39. 

[b]  WliMw  so  esosptloft  ia  takaa, 
to  as  oMar  anaahlar  an  indictment 
it  cannot  be  reviewed  on  appeal. 
State  v.  Campbell,  141  Mo,  597,  43 
SW   167. 

^[c]  Objaotlon  that  alleratioas  la 
the  iBdlctmant  axe  m»x»  oonclnalons 
of  law  must  be  made  below.  Bwing 
v.   U.   S.,   186  Fed.    53,    69    CCA   61. 

^[d]  OMaotlon  as  to  the  manner 
of  pfmtaitag  an  inOlatmant  to  tho 
oonxt  should  be  taken  at  the  first 
opportunity.  Breese  v.  U.  S..  226 
U.  S.  1.  33  SCt  1,  57  L.  ed.  97:  Guinn 
V.   U.  S.,   228  Fed.   103,   142  CCA  609 

[e]  7alliu«  to  TaxUy  an  tafor- 
matios  (1)  as  required  by  statute 
cannot  be  objected  to  for  the  first 
time  on  appeal.  State  v.  Schnettler, 
181  Mo.  173,  79  SW  1123;  State  v. 
Montgomery,  181  Mo.  19,  79  SW  698. 

67  LRA  343,  2  AnnCas  261;  State  v. 
Runzi,  106  Mo.  A.  319,  80  SW  36. 
(2)  In  a  federal  court  an  objection 
as  to  verification  cannot  be  raised 
for  the  first  time  on  appeal  where 
the  information  is  not  void,  unless 
a  refusal  to  consider  the  matter 
would  shock  the  Judicial  conscience. 
S'mpson  v.  U.  S.,  241  Fed.  841,  164 
CCA  643. 

[f]  Want      of      iUa      maik. (1) 

Where  the  objection  was  In  no  way 
raised  in  the  court  below,  an  ac- 
cused cannot,  on  appeal,  complain 
that  the  conviction  canilot  be  sus- 
tained because  of  the  want  of  a  file 
mark  on  the  complaint.  Golden  v 
State,  66  Tex.  Cr.  262,  146  SW  946. 
(2)  It  Is  too  late  to  object  on  appeal 
for  the  first  time  that  there  was  no 
order  filing  the  indictment.  Trusty 
V.  Com.,  41   SW  766,  19  KyL  706. 

[g]  TmUxLvu  to  aicn  an  inOlot- 
msat  (1)  cannot  be  objected  to  for 
the  first  time  on  appeal.  State  v 
Peterson,  24.  Mont.  81,  60  P  809.  (2) 
Where  accused  pleads  to  an  infor- 
mation which  is  not  signed  by  tho 
county  attorney  as  required  by  tho 
statute  and  goes  to  trial  thereon 
without  objection,  he  cannot  be 
heard  to  complain  of  such  defect  on 
appeal.  Brown  v.  State,  9  Okl.  O. 
382     182  P  359. 

[h]  Want  of  ▼erlfloatlon. — An  ob- 
jection that  an  information  was  fa- 
tally defective  for  want  of  proper 
verification  cannot  be  made  for  tho 
first  time  on  appeal.  Peo.  v.  Mur- 
phy   56  Mich.   646.   23   NW  216. 

[I]  Inaaflnltoneaa. — An  objection 
that  an  Indictment  was  indefinite 
and  bad  because  charging  that  the 
offense  was  committed  on  or  about 
a  certain  day  was  not  available  on 
appeal  when  no  motion  to  quash 
was  made  and  the  objection  was  not 
raised  In  the  demurrer  interposed 
below.     Ortega  v.   Terr.,   8  Ariz.    87. 

68  P  644. 

91.  '  U.  S. — Oestlng  v.  U.  S.,  234 
Fed.   304.   148  CCA  206. 

Ala. — Trammell  v.  State,  161  Ala. 
18,    44   S    201. 

Ariz. — ^Brickson  v.  State,  14  Aria. 
253,    127    P    764. 

Ark. — Beard  v.  State,  79  Ark.  293. 
298.  95  SW  995,  97  SW  667,  9  Ann 
Can  409  [app  dlsm  207  U.  S.  601,  28 
SCt  258,   62  L.  ed.  359  and  dt  Cyc]. 

Fla. — Brown  v.  State,  42  Fla.  184. 
27    S    869  •         *» 

•  III. — Peo.  V.  Leoni,  198  HI.  A.  876; 
Peo.  V.  Weiss,  168  111.  A   502. 

Ind. — Pattee  v.  State,  109  Ind.  645, 
10    NE    421. 

La. — State  v.  NIcolosl,  128  La.  836. 
839,    55    S    476    [quot  CyC]. 

Mass. — Com.  v.  Ansel  vlch,  186 
Mass.  876,  71  NE  790,  104  AmSR 
590. 

Mo. — State  v.  Slegel.  265  Mo.  239, 
177  SW  368;  State  v.  Foley,  247  Mo. 
607,  153  SW  1010;  State  v.  Judd,  221 
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all^d  to  eonstitnte  a  orime  may  be  raised  for  the 
first  time  on  appeal,"  especially  in  a  capital  ease.** 
Bnt  in  some  jurisdictions  the  sufficiency  of  the  in- 
dictment, information,  or  affidavit  cannot  be  deter- 
mined in  the  first  instance  by  the  appellate  court,** 
especially  where  the  evidence  is  sufficient  to  sustain 
a  eonviction.'"  An  objection  that  the  indictment  on 
which  accused  was  convicted  was  void  because  found 
by  a  grand  jury  which  were  ill^ally  impaneled  has 
been  held  available  on  appeal,  even  though  not 
raised  at  the  trial;'*  although  an  objection  that  an 
indictment  was  not  found  by  a  grand  jury  cannot, 
it  has  been  held,  be  first  raised  on  appeal."  An 
indictment  questioned  for  the  first  time  on  appeal 
must  be  held  sufficient,  unless  so  defective  that  by 
no  construction'  can  it  be  said  to  charge  the  oftense 
for  which  defendant  was  eonvieted.** 


VurUnce  betwe«n  indictment  and  proof  cannot, 
as  a  general  rule,  be  raised  for  the  first  time  on 
appeal.'*  Bnt  it  seems  that  the  appellate  court 
may,  notwithstanding  such  variance,  consider  the 
evidence  to  determine  whether  there  was  a  total 
failure  to  prove  that  defendant  was  guijity  as 
charged  in  the  indictment.^  And  according  to  some 
authorities  a  variance  between  the  indictment  and 
proof  as  to  the  name  of  the  person  upon  whom  an 
offense  is  committed  may  be  taken  advantage  of 
for  the  first  time  on  appeal.^  So  also  according  to 
some  cases  an  objection  that  there  is  a  variance  be- 
tween the  verdict  and  the  indictment  may  be  urged 
on  appeal,  althou^  no  motion  for  a  new  trial  or 
in  arrest  was  made  ;*  but  this  rule  does  not  jseem 
well  settled.* 

Duplicity  and  ropngnancy.    An  objection  to  an 


Mo.  5S4,  120  BVr  780;  State  v.  Pritcb- 
ett.  219  Ho.  696,  119  SW  386;  SUte 
V.  James,  194  Mo.  268,  92  SW  679, 
5  AanCas  1007;  State  v.  Coleman, 
1S«  Mo.  151,  84  SW  978,  69  LRA 
3S1;  State  t,  Schuchmann,  183  Mo. 
111.  33  SW  36,  34  SW  842-  State 
T.  Flemlns,  117  Uo.  877,  22  SW  1024; 
State  V.  vauBhn,  26  Ho.  29;  Mc- 
Waters  v.  State,  10  Mo.  167;  State 
T.  Hall.  130  Mo.  A.  170,  108  SW 
1077. 

N.  J.— State  V.  Plsaniello,  88  N. 
J.    L.    262,    265,    96    A    89    [clt    Cyc]. 

N.  T. — Cancemi  v.  Peo.,  18  N.  T. 
128. 

Philippine. — U.  S.  V.  Garden,  28 
Pbllipplne  207;  U.  S.  v.  aow  CbloBK. 
23  Philippine  138. 

Porto  Rico. — ^Peo.  v.  Oarcla,  18 
Porto    Rico    554. 

Tex. — Klngr  ▼.  State,  55  Tex.  Cr. 
146,  115  SW  585;  Brooks  v.  State, 
(Cr.)  98  SW^  244;  Morris  y.  State, 
13  Tex.  A.  «5;  White  v.  State,  1  Tex. 
A.  211. 

Va. — Rose  v.  Com.,  116  Va.  1023, 
82  SE  69»:  Matthews  t.  Com.,  18 
Gratt  (S9  "Va.)   989. 

W.  Va. — State  v.  Dolan,  68  W.  Va. 
263,  52  BE  181,  6  AnnCaa  450;-Lem'- 
ons  V.  State,  4  W.  Va.  755,  6  AmR 
2>3. 

[a]  WlMva  liy  tlie  oonatltiitloii  an 
iBdletmaat  la  raqnlred  to  conolnda 
la  a  nertal-n  form,  accused,  by  fail- 
ing to  demur  or  to  move  to  quash 
or  for  arrest  of  Judgment,  does  not 
waWe  his  constitutional  right  to  ob- 
ject on  appeal  to  an  Improper  con- 
clusion. Calvert  v.  State,  8  Tex.  A. 
S38;  Cox  ▼.  State.  8  Tex.  A.  264, 
S4  AmR  746;  Lemons  v.  State,  4 
W.  Va.  765,  6  AmR  293. 

n.  Ala. — MehaSey  T.  State,  (A.) 
75  S   647. 

Cal. — Peo.  V.  HcEenna,  81  Cal.  168, 
22    P    488. 

Fla. — ^Brown  v.  State,  42  Fla.  184, 
27  S  869. 

111.— Klawanakl  v.  Peo.,  218  111. 
481.  75  NE  1028;  Peo.  v.  Ellis,  186 
111.  A    417. 

Ind. — Robinson  v.  State,  177  Ind. 
263,  97  NE  929;  Hays  v.  State,  77 
Ind.  450;  Arblntrode  v.  State,  67 
Ind.  267.  S3  AmR  86;  O'Brien  v. 
Sute,  63  Ind.  242;  Henderson  v. 
State,  60  Ind.  296.  But  compare  in- 
fra text  and  note  11. 

Miss. — ^Pitman  v.  State,  107  Miss. 
154,  65  S  123;  Telheard  v.  Bay  St. 
Louis,  87  Hiss.  580,  40  S  326;  New- 
comb    V.    State,    37    Miss.    383. 

Mo. — State  ▼.  Coyne,  214  Mo.  344, 
114  SW  8,  21  LRANS  993;  State  v. 
Rosenblatt.  186  Mo.  114,  83  SW  976; 
Sute  V.  Heysenburg,  171  Mo.  1,  71 
SW  229;  State  v.  Jones.  168  Mo.  398, 
i*  SW  566:  State  v.  Hall,  164  Mo. 
528,  65  SW  248;  State  v.  Lawler, 
130  Mo.  866,  32  SW  979,  61  AmSR 
S7S;  State  v.  Vaughn.  36  Mo.  29; 
State  V.  Hall,  130  Mo.  A.  170,  108 
8W  1077;  State  v.  Pollock.  106  Mo. 
A.  273,  79  SW^  980;  State  v.  Steele, 
J4  Mo.  A,  5;  State  v.  Townsend,  50 
Ho.  A.  690. 


Nev. — State  v.  Raymond,  S4  Nev. 
198,    117   P   17. 

N.  J. — State  v.  Plsaniello.  88  N.  J. 
L.    262.    96   A    89. 

N.  d— State  y.  Marsh,  182  N.  C 
1000,  43  SE  828.  67  LRA  179;  State 
V.  Caldwell,  112  N.  C.  854,  16  SB 
1010. 

N.  D. — State  v.  Webb,  36  N.  D. 
235,  162  NW  358,  861    [clt  CVc]. 

Oh. — Oelger  v.  State,  5  Oh.  Clr. 
Ct.  283,   3  Oh.  Cir.   Dec.   141. 

Okl. — Shivers  v.  Terr.,  IS  Okl.  466, 
74  P  899.  But  compare  Infra  text 
and  note  11. 

Or. — State  v.  Robinson,  74  Or.  481, 
145  P  1057;  State  v.  Martin,  64  Or. 
403,  100  P  1106,  103  P  612:  State  v. 
Mack,   20   Or.    234,    25   P  639. 

Porto  Rico. — Peo.  v.  Trapaga,  16 
Porto   Rico   196. 

Tex. — ^Woolsey  v.  State, '  14  Tex. 
A.   57. 

Va, — Matthews  v.  Com.,  18  Oratt. 
(69  Va.)  989;  Old  v.  Com.,  18  Gratt. 
(69  Va.)    915. 

Wyo. — Patrick  v.  State,  17  Wyo. 
116,   119.   96   P  527   tcit  Cyc]. 

88.  Burge  v.  U.  S.,  26  App.  <D, 
C.)    524. 

B4.  U.  8. — Serra  v.  Hortlga,  204 
U.  S.  470,  27  set  343,  61  L.  ed.  571 
(under    the    Philippine    statute). 

Ind. — XTnderhlll  v.  State,  114  NB 
88;  Boos  v.  State,  181  Ind.  562,  105 
NE  117;  Pace  v.  State,  152  Ind.  348, 
53  NB  183;  Barnett  v.  State,  141  Ind. 
149,  40  NE  668;  Atkinson  v.  State, 
33  Ind.  A.  8,  70  NE  560.  But  com- 
pare supra  text  and  note  92. 

N.  T.— Peo.  V.  Willett,  213  N.  T. 
868,  107  NB  707  [aff  164  App.  Dlv. 
"1,  149  NTS  348];  Peo.  v.  Sheffield 
Farms-Slawson-Decker  Co.,  206  N.  T. 
79,  99  NE  181;  Peo.  v.  Wiechers,  179 
N.  T.  459,  72  NB  601,  1  AnnCas  475; 
Peo.  V.  De  Argencour,  95  N.  T.  624, 
2  N.  T.  O.  267;  Peo.  v.  Ramsay, 
179  App.  Dlv.  523,  165  NTS  957; 
Peo.  V.  Graffeo,  172  App.  Dlv.  694. 
158  NTS  1038  raff  220  N.  T.  722 
mem,  116  NE  1064  mem]. 

Philippine. — ^U.  S.  v.  Destrlto,  23 
Philippine  28  (holding  that,  while  a 
complaint  on  a  charge  of  adultery 
was  fatally  defective  for  lack  of  es- 
sential averment  as  to  place  and 
knowledge  on  the  part  of  the  man 
that  the  woman  was  married,  failure 
to  make  the  objections  at  the  trial 
Justifies  the  supreme  court  in  refus- 
ing to  sustain  such  objections  on 
appeal);  U.  S.  v.  Estrana,  16  Phil- 
ippine 620;  U.  S.  V.  Lampano,  13 
Philippine  409;  Mortlga  v.  Serra,  5 
Philippine  34;  U.  S.  v.  Sarabia,  4 
Philippine  666. 

Wyo. — State  v.  Kelly,  17  Wyo.  335, 
98    P    886. 

[a]  Oontempt. — ^The  sufficiency  of 
an  information  for  Indirect  con- 
tempt cannot  be  made  for  the  first 
time  on  appeal.  Holler  v.  State,  182 
Ind.    268,    106    NB   364. 

85.  Peo.  V.  Moran,  43  App.  Dlv. 
155,  69  NTS  812  [aff  161  N.  T.  667 
mem,  57  NE  1120  mem]. 

86.  Trammell    v.    State,    161    Ala. 


18,  44  S  201. 

•7.  Shivers  v.  Terr.,  13  Okl.  466. 
74  P  899:  State  v.  Hunter,  82  S.  C^ 
153,  63  SB  686. 

88.  State  V.  Raymond.  34  Nev. 
198,  117  P  17;  State  v.  Hughes,  31 
Nev.    270,   102  P   562. 

98.  U.  S.— Harris  v.  U.  S.,  227  U. 
8.    340,    33    set    289.    57    L.    ed.    534. 

Ala. — Hinds   v.    State,    55   Ala.    14S. 

Cal. — Peo.  V.  Amadio,  25  Cal.  A. 
729,  146  P  161. 

Colo. — ^Howard  v.  Peo.,  160  P  1060. 

111. — Peo.  V.  Dettmerlng.  278  111. 
580,  116  NE  205;  Peo.  v.  Melnick,  274 
111.  816,  113  NE  971;  Peo.  v.  Faulk- 
ner, 248  III.  158,  93  NE  741;  Peo.  v. 
Smith,    239    III.    91,    87    NB    885    [aff 

144  111.  A.  129];  Greene  v.  Peo.,  182 
111.  278,  56  NE  341;  Peo.  V.  Boyd, 
170  111.  A.  481;  Peo.  v.  Smith,  144 
111.  A.  129  [aft  239  HI.  91,  87  NB 
885];  Harrington  V.  Peo.,  90  111.  A. 
456. 

Ind.— Miller  V.  State,  165  lod.  666, 
76  NB  246-  Bradley  v.  State.  166  Ind. 
397,  76  NE  873;  Taylor  v.  State,  130 
Ind.   66,   29   NB  416. 

Miss. — Smith  V.  State.  112  Miss. 
248,  72  S  929;  Hoskins  v.  State,  106 
Miss.  368,  63  S  671;  Thomas  v.  State, 
103  Miss.  800,  60  S  781;  Wood  ▼. 
State,    64    Miss.    761,    2    S    247. 

Mo. — State  v.  Foley,  247  Mo.  607, 
153  SW  1010;  State  v.  Hutchinson. 
Ill  Mo.  267,  20  SW  34;  State  v. 
Sharp,  106  Mo.  106.  17  SW  226;  State 
v.  Ballard.  104  Mo.  634,  16  SW  526; 
State  V.  Cavanaugh,  67  Mo.  A.  261; 
State  V.  Boogher,  8  Mo.  A.  600  [rev 
on  other  grounds  71   Mo.   631]. 

N.  M. — State  V.  Rucker,  161  P 
337;  State  v.  Klasner,  19  N.  H.  474, 

145  P  679,  AnnCasl917D  824;  State 
V.  Chavez,  19  N.  M.  325,  142  P  922; 
State  V.  PadlUa,  18  N.  M.  673,  139 
P   143. 

N.  T.— Peo.  V.  Manfredi,  144  App. 
Div.  359,  129  NTS  84;  Peo.  v.  Brit- 
ton,  134  App.  Div.  275,  119  NTS  989; 
Peo.  V.  Cruger,  38  Hun  600  [reV  on 
other  grounds  102  N.  T.  610,  7  NB 
555,    66    AmR    830]. 

N.  C. — State  v,  Baxter,  82  N.  C. 
602;  State  v.  Crockett,  82  N.  C.  599; 
State  v.  Jenkins.  61  N.  C.  19. 

Pa. — Com.  V.  Bradley,  16  Pa.  Super. 
561. 

S.  C. — State  V.  Gadsden,  70  S.  C. 
430.    60   SB  16. 

Tex. — Dawson  v.  State,  33  Tex. 
491;  Harper  v.  Stote.  (Cr.)  96  SW 
125;  Dennis  v.  State,  (Cr.)  74  SW 
659. 

1.  State  V.  Ballard.  104  Mo.  684, 
16    SW    625. 

a.  Brlckson  v.  State,  13  Ariz.  253, 
127  P  754;  Peo.  v.  Smith,  258  111. 
502,  101  NB  957;  Peo.  v.  Roth,  186 
111.  A.  162;  aark  v.  State.  100  Miss. 
751,  67  S  209,  38  L.RANS  187,  AnnCas 
1914A    463.  . 

3.  Moore  v.  Veo.,  26  111.  A.  137; 
State  v.  Nlcolosi.  128  La.  836,  839, 
55  S  476  [quot  <5yc] ;  Terr.  v.  Dun- 
can,  5  Mont.  478,  6  P  353;  Terr.  v. 
Toung,    5    Mont.    242,    6    P    248. 

4.  State  v.  Gadsden,   70  S.  C.  480, 
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indictment  on  the  ground  that  it  eharged  several 
offenses  cannot  be  made  for  the  first  time  on  ap- 
peal.'' And  where  an  information  has  been  lost  an 
objection  that  the  copy  used  is  not  accurate  cannot 
be  first  heard  on  writ  of  error.*  An  objection  to  an 
indictment  on  the  ground  of  repugnancy  cannot  be 
reviewed  on  appeal  when  it  was  not  raised  below,^ 
where  there  is  sufficient  matter  alleged  to  indicate 
the  crime  and  person  charged.^ 

Statute  of  limitations.  An  objection  that  the  in- 
dictment was  not  foimd  until  after  the  time  within 
which  the  alleged  crime  was  barred  by  the  statnte 
of  limitations  will  not  be  considered  on  appeal, 
where  such  objection  was  not  specifically  ui^ed  at 
the  trjal.'  But  an  information  which  fails  to  charge 
upon  its  face  that  the  offense  was  committed  at  a 
time  within  the  statutory  period  of  limitations  may 
be  first  attacked  in  the  appellate  court,  for  the  rea- 
son that  it  is  fatally  defective  in  not  suf&ciently 


50  SE  16  (holdlngr  that  an  objection 
that  a  verdict  finding  defendant 
guilty  of  burning  the  barn  of  A 
when  the  Indictment  charged  the 
burning  of  the  barn  of  B  will  not  be 
considered  when  not  made  beloW). 

ft.  U.  S.— Lewellen  v.  U.  3.,  223 
Fed.    18.    138   CCA   432. 

Ala. — Barefleld  v.  State,  14  Ala.  A. 
638.    72    S    293. 

Colo. — Kingsbury  v.  Peo.,  44  Colo. 
403,    »»   P   61. 

111.— Peo.  V.  Oreenberg,  172  111.  A. 
360;    O'Nell    v.    Peo.,    113    111.   A.    196. 

Ind. — U.  S.  Board,  etc.,  Co.  v.  State, 
174    Ind.    460,    91    NE    953. 

Iowa. — State  v.  Brown,  135  Iowa 
40,  109  NW  1011;  State  v.  Henry, 
59    Iowa    391,    13    NW    843. 

Kan. — State  v.  Justus,  87  Kan.  848, 
122   P   877. 

La. — State  v.  Fulco,  135  La.  269, 
65   S   239. 

Mo.— State  v.  Hogle,  156  Mo.  A. 
367,    137    SW   21. 

Mont. — State  v.  Mahone^,  24  Mont. 
281.  61  P  647. 

N.  T. — Peo.  v.  Wlechers,  179  N.  T. 
459,  72  NE  601,  1  AnnCas  475  [aff 
94  App.  Dlv.  19,  87  NTS  897,  18 
N,  Y.  Cr.   350]. 

"Wash. — State  v.  Rogan,  18  Wash. 
43,    60    P    582. 

[a]  The  proper  remedy  for*  the 
defect  of  dnpllolty  is  by  motion  in 
arrest  of  Judgment  or  demurrer.  The 
latter  is  the  better  practice  and  is 
provided  for  by  statutes  in  some 
states.  State  v.  Mahoney,  24  Mont. 
281.  61  P  647. 

6.  Long  V.  Peo.,  135  111.  435,  25 
NE    851,    10    LRA    48. 

7.  Sims  V.  U.  S.,  121  Fed.  615, 
58  CCA   92. 

8.  Boos  V.  State.  181  Ind.  662,  106 
NE  117. 

9.  Peo.  V.  Blake,  121  App.  Dlv. 
613,  106  NTS  319  [aff  193  N.  T. 
616  mem,  86  NE  1129  mem]. 

10.  Klawanakl  v.  Peo.,  218  III. 
481,  75  NE  1028;  Peo.  v.  Weiss,  168 
111.  A.   502. 

11.  Ala. — Grant  v.  State,  146  Ala. 
678.    40   S    80. 

Dak. — Terr.  v.  Pratt,  6  Dak.  483, 
43  NW  711. 

Ind. — Boos  V.  State,  181  Ind.  '862, 
105    NE    117. 

La. — State  v.  Holllngsworth,  137 
La.    478,    68    S    834. 

Md. — Cochrane  v.  State,  6  Md.  400. 

Miss. — Marley  v.  State,  109  Miss. 
717.  69  S  210;  Hays  v.  State,  96 
Miss.   153.   50   S   667. 

Mont. — State  V.  Peterson,  24  Mont. 
81,    60    P    809. 

N.  J.— State  V.  Mor,  86  N.  J.  L. 
658,  89  A  756;  State  v.  Merkle,  82 
N.   J.   L.   172,   83  A   186. 

N.  M.— Haynes  v.  U.  S.,  9  N.  M. 
519.    56    P    282. 

N.  Y. — Peo.  V.  Grutz.  212  N.  Y.  72, 
105   NE  843.   LRA1915D  229.  AnnCas 


1915D   167. 

Okl. — Dew  V.  State,  11  Okl.  Or. 
681,    149    P   917. 

[a]  b  Maryland  the  appellate 
court  can  review  only  such  ques- 
tions as  appear  by  the  record  to 
have  been  tried  and  decided  below, 
and  h^nce  where  It  Is  merely  men- 
tioned in  the  docket  entries  that 
a  motion  to  quash  the  indictment 
was  made,  without  fully  and  clearly 
stating  the  facts  upon  which  defend- 
ant relied,  the  trial  court's  rulings 
on  the  motion  to  quash  are  not 
reviewable.  Hamilton  v.  State,  127 
Md.    312.    96   A    623. 

[b]  Zn  Indiana  the  dvU  code  does 
not  govern  appeals  In  criminal 
causes,  but  the  criminal  code  pro- 
vides for  the  application  of  the 
rules  of  pleading  and  practice  In 
civil  actions  which  are  applicable 
when  no  special  provision  Is  made 
In  the  former  (Burns  St.  Annot. 
[1914]  i  2231)  and  expressly  adopts 
the  deflnitions  and  terms  of  the  civ- 
il code  so  far  as  applicable,  and 
it  is  fair  to  presume  that  the  crim- 
inal code  was  enacted  in  view  of 
the  settled  principles  of  the  com- 
mon law  and  the  usages  and  gen- 
eral practice  and  pleading  under  the 
code  except  as  modified  by  the  lat- 
ter. Boos  V.  State,  181  Ind.  662, 
106  NE  117:  Keefer  v.  State,  174 
Ind.  688.  92  NE  666. 

18.  Ark. — Shinn  v.  State,  93  Ark. 
290,  124  SW  263:  Butt  v.  State,  81 
Ark.  178,  98  SW  723,  118  AmSR 
42. 

Mass. — Com.  v.  Doyle,  110  Mass. 
103. 

Mich.— Peo.  V.  Smith,  94  Mich.  644, 
54    NW    487. 

N.  J.— State  V.  Merkle,  82  N.  J. 
L.    172,    83   A    186. 

Ont. — Reg.  v.  McCarthy,  11  Ont. 
657;   Reg.   v.  Richardson,    8  Ont.  661. 

13.  Gaines  v.  State,  146  Ala.  16, 
41  S  866:  State  v.  Daniels,  90  Iowa 
491,    68   NW  891. 

14.  Rex  V.  Clarke,  38  N.  B.  11: 
Rex  v.  Brooks,  11  Ont.  L.  626,  7 
OntWR  633;  Reg.  V.  Becker,  20  Ont. 
676. 

15.  See   Appeal   and   Error    t    730. 
le.     U.  S. — Patterson  v.   U.   S.,    222 

Fed.  699,  138  CCA  123;  Ryan  v.  U. 
S.,  216  Fed.  IS,  132  CCA  257;  Foster 
V.  U.  S.,  178  Fed.  165,  101  CCA 
486;  Williams  v.  U.  S.,  168  Fed.  30, 
88  CCA  296;  Ball  v.  U.  S.,  147  Fed. 
32,  78  CCA  126:  Booth  v.  U.  S.,  139 
Fed.  252,  71  CCA  378;  Lultweiler  v. 
U.    S.,    85   Fed.    957,    29   CCA    504. 

Ala. — Brindley  v.  State,  193  Ala, 
43,  69  S  636,  AnnCasl916E177:  Wash- 
ington V.  State,  188  Ala.  101,  66  S 
34;  Smith  v.  State,  183  Ala.  10,  62 
S  864;  Pope  V.  State.  168  Ala.  33, 
53  S  292;  Terry  v.  State,  13  Ala.  A. 
115,  69  S  370;  Farrior  v.  State,  12 
Ala.  A.  123,  67  S  633;  Webb  v.  State, 


charging  the  commission  of  an  offense.*" 

Stotntory  provisions.  In  some  states,  by  statute, 
objections 'to  the  sufficiency  of  the  indictment  must 
be  taken  by  motion  or  by  demurrer,  otherwise  they 
cannot  be  considered  on  appeal.^*  These  statutes 
have  been  construed  as  applying  only  to  formal  de- 
fects in  the  indictment.**  Where  the  statute  re- 
quires the  appellate  court  to  examine  the  record  and 
to  render  such  judgment  thereon  as  the  l{iw  de- 
mands, it  may  consider  an  objection  to  the  indict- 
ment no't  raised  in  the  court  below.*' 

[4  3331]  c.  To  Evidence.  While  in  a  few 
jurisdictions  a  conviction  for  a  serious  offense  has 
been  reversed  if  improper  evidence  is  received,  al- 
though it  was  not  objected  to  at  the  trial,"  the  gen- 
eral rule  in  civil  cases  that  objections  to  the  ad- 
mission of  evidence  cannot  be  raised  for  the  first 
time  on  appeal  *"  applies  with  full  force  to  appeals 
in  all  criminal  cases.**    And  general  objections  are 

11  Ala.  A.  123,  65  S  845;  Kirk  v. 
State,  10  Ala.  A.  216,  65  S  195;  Belk 
v.  State,  10  Ala.  A.  70,  64  S  616; 
Frazler  v.  State,  9  Ala.  A.  50.  64 
S  162;  Williams  v.  State,  7  Ala.  A. 
124,  62  S  294;  Allison  v.  State,  1 
Ala.  A.  206,  56  S  453;  Mclntyre  v. 
State,  1  Ala.  A.  200,  66  S  639. 

Aril.— Hill  V.  SUte,  165  P  326; 
Talley  v.  State,  18  Arts.  309,  169  P 
69. 

Ark. — ^Padgett  v.  State,  126  Ark. 
471,  188  SW  1158;  Holland  v.  State, 
122  Ark.  462,  183  SW  978;  Hopson 
v.  State,  121  Ark.  87,  180  SW  485; 
Stevens  v.  State,  117  Ark.  64;  174 
SW  219;  Vick  v.  State,  165  SW  287; 
Davidson  v.  State,  108  Ark.  191,  158 
SW  1103,  AnnCa8l915B  436;  Berry 
V.  State,  103  Ark.  168,  146  SW  139; 
Williams  v.  State,  103  Ark.  70,  146 
SW  471  (on  motion  to  change 
venue);  McElvaIn  v.  State,  101  Ark. 
443,  142  SW  840;  Caughron  v.  State, 
99  Ark.  462,  139  SW  316;  Lynch  v. 
State,  95  Ark.  168,  128  SW  1053; 
Roberson  v.  State,  94  Ark.  69,  126 
SW  88;  Morphew  v.  State,  84  Ark. 
487,  106  SW  480:  Butt  v.  SUte,  81 
Ark.  173,  98  SW  723,  118  AmSR  42: 
Maxey  v.  State,  76  Ark.  276,  88  SW 
1009:  Ragland  v.  State,  71  Ark.  66. 
70  SW  1039;  Houston  v.  State,  66 
Ark.  120,  49  SW  351;  Hamilton  v. 
State,    62    Ark.    543,    36    SW   1054. 

Cal. — Peo.  v.  Creeks,  170  CaX.  368, 
149  P  821;  Peo.  v.  Carson,  166  Cal. 
164,  99  P  970;  Peo.  v.  Clark,  151  CaJ. 
200,  90  P  649;  Peo.  v.  Lewandowskl. 
143  Cal.  674.  77  P  467;  Peo.  v.  Cole, 
141  Cal.  88,  74  P  647;  Peo.  v.  Lon 
Teck,  123  Cal.  246,  66  P  984;  Peo. 
v.  Miller,  122  Cal.  84,  54  P  523;  Peo. 
V.  Moan,  65  Cal.  632,  4  P  646;  Peo. 
v.  Reinhart.  89  Cal.  449;  Peo.  v. 
Fodera,  33  Cal.  A.  8,  164  P  22;  Peo. 
V.  Cornell,  29  Cal.  A.  430,  155  P 
1026;  Peo.  V.  Layden,  28  Cal.  A. 
806,  163  P  1164:  Peo.  v.  Rivera,  28 
Cal.  A.  774,  164  P  29;  Peo.  v.  Morrell, 
28  Cal.  A.  729,  163  P  977;  Peo.  v. 
Holloway,  28  Cal.  A.  214,  161  P  976: 
Peo.  v.  Williams,  27  Cal.  A.  297,  149 
P  768:  Peo.  v.  Marks.  24  Cal.  A. 
610,  142  P  98;  Peo.  v.  Warr,  22  CaX. 
A.  663,  136  P  304;  Peo.  v.  Kizer,  22 
Cal.  A.  10,  133  P  516,  621,  134  P 
346;  Peo.  v.  Brecker,  20  Cal.  A  206, 
127  P  666:  Peo.  V.  Peter,  20  CaX.  A. 
151,  128  P  416;  Peo.  v.  Brewer,  19 
Cal.  A.  742,  127  P  808;  Peo.  v.  Burke, 
18  Cal.  A.  72,  122  P  435  (objection 
after  answer  is  too  late) ;  Peo.  v. 
Ayhens,  16  Cal.  A.  618,  117  P  789: 
Peo.  V.  Klrby,  15  Cal.  A.  264,  114  P 
794;  Peo.  v.  Bond,  13  Cal.  A  176. 
109    P  160;    Peo.   v.   Fredoni,    12   Cal. 


A.  686,  108  P  663;  Peo.  v.  Cyty,  11 
Cal.  A.  702.  l06  P  267;  Peo.  v.  Cfar- 
nett.  9  Cal.  A.  194,  98  P  247:  Peo. 
V.  James.  6  Cal.  A.  427,  90  P  661. 
Colo. — Dickens  v.  Peo.,  60  Colo. 
141,    162    P    909;    Moffltt    v.    Peo.,    69 


For  later  omses,  dvvelopmuits  and  ehMVMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Colo.  40«,  149  P  104;  Qoldberger  T. 
Peo.,  45  Colo.  827,  101  P  407;  Mit- 
chell T.  Peo..  24  Colo.  6S2.  52  P  671; 
Mon  V.  Peo.,   19  Colo.   255,   35  F  179. 

Fla. — L«wl8  V.  State,  .55  Fla.  54, 
45  S  39B;  Sims  v.  State,  54  Fla.  100, 
44  S  7S7;  Marshall  v.  State,  54  Fla. 
66.  44  S  742;  Pittman  v.  State,  51 
Fla.  94,  41  S  386,  8  LRANS  509; 
Reyes  v.  State,  49  Fla.  17,  88  S 
257;  Markey  v.  State,  47  Fla.  38,'  37 
S  53;  Brown  v.  State,  46  Fla.  159, 
35  S  82;  Ferrell  v.  State,  45  Fla. 
26,  34  S  220:  Bryan  v.  State,  45  Fla. 
8,  34  S  243;  Driggers  v.  State,  38 
Fla.  7,  20  S  768:  Jones  t.  State,  35 
Fla.  289.   17    S   284. 

Ga.— PhUpot  V.  State,  141  Ga.  475, 
81  SE  195;  Simmons  v.  State,  126 
Ga.  532,  65  SB  479;  Jones  v.  State, 
125  Ga.  307,  54  SE  122;  McGlrt  v. 
SUte,  125  Ga.  269,  64  SB  171;  Har- 
ris V.  State,  123  Ga.  538,  51  SB  596; 
Carter  v.  State,  121  Ga.  360,  49  SB 
280;  SalllTan  v.  State,  121  Ga.  183, 
48  SE  949;  Gaines  v.  State,  120  Ga. 
137,  47  SB  671;  Butts  v.  State,  118 
Ga.  750,  45  SB  693;  Hunt  v.  State, 
116  Ga.  616,  42  SB  1004:  White  v. 
State,  116  Ga.  673,  42  SE  761;  Brown 
T.  State,  106  Ga.  640,  31  SE  657: 
Phillips  T.  State,  102  Ga.  694,  27  SB 
699;  Fisher  v.  State,  93  Ga.  309, 
20  SE  329;  Jackson  v.  State,  88  Ga. 
784,  15  SB  677;  Winder  v.  State,  18 
Ga.  A.  67,  88  SB  1003;  Williams  v. 
SUte.  16  Ga.  A.  697,  85  SB  973:  Rice 
v.  Eatonton,  15  Ga.  A.  605,  83  SB 
868;  Martin  t.  Rome,  15  Ga.  A.  496, 
83  SE  872;  Jones  v.  Rome,  IS  Ga.  A. 
41,  82  SE  593;  Banister  v.  State,  11 
Ga.  A.  16,  74  SB  444;  Lavender  v. 
State,  9  Ga.  A.  856.  72  SB  437; 
Hutchinson  v.  State,  8  Ga.  A.  684, 
70  SE  63;  Williams  v.  SUte,  7  Ga. 
A.  33,  65  SB  1097;  Soell  T.  State,  4 
Ga.   A.    337,    61    SB    514. 

Hawaii. — ^Terr.  v.  Johnson,  16  Ha- 
waii  748. 

111.— Peo.  V.  Simmons,  274  111.  528, 
113  NE  887;  Peo.  v.  De  Vore.  271 
III.  27,  110  NE  850;  Peo.  v.  Spira, 
264  111.  243,  106  NB  241;  Peo.  v. 
Spencer,  264  III.  124.  106  NB  219; 
Peo.  V.  Marks,  261  111.  476,  96  NB 
231;  Peo.  v.  Nail.  242  HI.  284.  89 
NE  1012:  Peo.  V.  Lutzow,  240  III. 
(12.  88  NB  1049;  Peo.  v.  Anderson. 
239  111.  168,  87  NE  917:  Peo.  v.  Wes- 
ton, 236  111.  104,  86  I^B  188;  Dela- 
hoyde  y.  Peo..  212  111.  664,  72  NB 
732;  Moeck  v.  Peo.,  100  111.  242.  39 
AmR  38;  BuIIiner  v.  Peo.,  96  III. 
394;  Peo.  v.  Whalen.  151  111.  A.  16 
(speciflc  objection   necessary). 

Ind.— Hall  v.  State,  178  Ind.  448. 
99  NB  732;  Brunaugh  v.  State,  173 
Ind.  483,  90  NB  1019;  Cotner  v. 
State.  173  Ind.  168,  89  NB  847; 
Strickland  v.  State,  171  Ind.  642,  87 
NE  12;  Bloch  v.  State,  161  Ind.  276, 
68  NE  287:  Musser  v.  State,  157  Ind. 
423,  61  NB  1;  Rains  v.  State.  152 
Ind.  69,  52  NB  450;  Graves  v.  State, 
121  Ind.  357,  23  NB  165;  State  v. 
Wilson,  62  Ind.  166. 

Ind.  T. — Mickle  v.  U.  S.,  6  Ind.  T. 
557.  98  SW  349;  Wilson  v.  U.  S.,  6 
Ind.   T.    610.    82    SW   924. 

Iowa. — State  v.  Flnley,  147  Iowa 
563,  126  NW  699;  State  v.  Miller, 
146  Iowa  521,  124  NW  167:  State 
V.  Duir,  144_Iowa  142,  122  NW  829, 
138  AmSH  269,  24  LRANS  625;  State 
V.  Rennick,  127  Iowa  294,  103  NW 
159,  4  AnnCas  568;  State  v.  Conroy, 
126  Iowa  472,  102  NW  417;  State  v. 
Worthen.  124  Iowa  408,  100  NW  330; 
State  v.  Beebe,  115  Iowa  128,  88  NW 
358;  State  v.  Spiegel,  111  Iowa  701, 
83  NW  722;  State  v.  Chambers.  87 
Iowa  1.  53  NW  1090,  43  AmSR  349; 
State  v.  Day,  60  Iowa  100,  14  NW 
132:  State  v.  McLaughlin,  44  Iowa 
82:  State  v.   Hamilton,   32   Iowa   672. 

Kan. — State  v.  Oreenburg.  69  Kan. 
404.  63  P  61;  State  v.  Ingram,  16 
Ran.    14. 

Ky. — Frierson  v.  Com.,  176  Ky, 
684,  194  SW  914;  Harris  v.  Com., 
113  Ky.  781.  174  SW  476;  Adkins  v. 
Com..  161  Ky.  264,  170  SW  607; 
Wright  V.  Com.,  155  Ky.  760,  160 
8W  478;   Qutnlan   v.    Com..   149   Ky. 


476,  149  SW  892;  Thomas  v.  Com., 
146  Ky.  790.  143  SW  409;  Collins  v. 
Com.,  141  Ky.  564,  133  SW  233; 
Nloum  V.  Com.,  128  Ky.  686,  108  SW 
S46,  33  KyL  62;  Creech  v.  Com.,  107 
SW  212,  32  KyL  808;  Stamper  v. 
Com.,  99  SW  304,  30  KyL  679;  Day 
V.  Com.,  96  SW  510,  29  KyL  816; 
Sapp  V.  Com.,  48  SW  984,  20  KyL 
1126:  Gatewood  v.  Com.,  46  SW  1, 
20  KyL  848;  Helton  v.  Com.,  29  SW 
331,  16  KyL  464;  Branson  v.  Com., 
92  Ky.  330,  17  SW  1019,  13  KyL 
614;  Hess  v.  Com.,  5  SW  751,  9 
KyL  590;  Fenston  v.  Com.,  82  Ky. 
549;  Clem  v.  Com.,  3  Mete.  10;  Ad- 
well  V.  Com.,  17  B.  Mon.  310;  Law- 
son  V.  Com.,  4  KyL  55;  Marshall  v. 
Com.,  <  Ky.  Op,  742;  Shepherd  v. 
Com.,    1    Ky.    Op.    872. 

La. — State  v.  Schofleld,  136  La. 
702,  67  S  667;  Stete  v.  Lannlng,  134 
La.  209,  63  S  878:  State  v.  High, 
122  La.'621,  47  S  878;  State  v.  Rob- 
ertson, 111  La.  36,  86  S  376;  State 
V.  Green,  111  La.  89,  35  S  396;  State 
V.  Porter.  104  La.  638.  29  S  273; 
State  V.  Price,  37  La.  Ann.  216;  State 
V.    Vlaux,    8    La.    Ann.    514. 

Mass. — Com.  v.  Phelps,  209  Mass. 
396.  96  NB  868.  AnnCasl912B  666; 
Com.  V.  Foster,  182  Mass.  276,  66  NE 
391;  Com.  v.  Phillips,  162  Mass.  604, 
39  NB  109;  Com.  v.  Hogan,  11  Gray 
312 

Mich. — Peo.  V.  Adler,  169  Mich. 
322,  136  NW  289;  Peo.  v.  Klise.  166 
Mich.  1,  131  NW  74;  Peo.  v.  Kera- 
mls,  153  Mich.  117,  116  NW  554; 
Peo.  V.  Robinson.  162  Mich.  41,  115 
NW  997;  Peo.  v.  Peck,  147  Mich. 
84,  110  NW  496;  Peo.  v.  Butler, 
111  Mich.  483,  69  NW  734;  Peo. 
v.    O'Brien,    92    Mich.    17,    62    NW    84. 

Minn. — State  v.  Crawford,  96 
Minn.  95,  104  NW  768,  822,  1  LRANS 
839. 

Miss. — ^Howard  v.  Newton,  108 
Miss.  548,  67  S  49;  Hosklns  v.  State, 
106  Miss.  368,  63  S  671;  Thompson 
V.  State,  88  Miss.  223,  40  S  645; 
Mackmasters  v.  State,  83  Miss.  1,  36 
S  302;  Matthls  v.  State.  80  Miss. 
491,    32   S    6. 

Mo. — State  c.  Budaly,  188  SW  110; 
State  V.  Jackson,  186  SW  990;  State 
V.  Ferguson,  183  SW  336;  State  V. 
Carryer,  180  SW  860;  State  v.  Baker, 
264  Mo.  339.  175  SW  64;  State  v. 
Nibarger,  256  Mo.  289,  164  SW  453; 
State  v.  Johnson,  265  Mo.  281,  164  SW 
209;  State  v.  Castleton,  256  Mo.  201, 
164  SW  492;  State  v.  Duff,  253  Mo. 
415,  161  SW  683;  State  v.  Aitken, 
240  Mo.  264,  144  SW  499;  State  v. 
McCord,  237  Mo.  242,  140  SW  886; 
State  V.  Reed,  237  Mo.  224,  140  SW 
909  (objection  to  admission  of  evi- 
dence after  witness  has  answered 
will  not  be  considered);  State  v. 
Hoag,  232  Mo.  308,  134  SW  509;  State 
V.  Glasscock.  232  Mo.  278.  134  SW 
649;  State  v.  RIppey.  228  Mo.  342, 
128  SW  726;  State  v.  Bobbltt.  228 
Mo.  252,  128  SW  963;  State  v.  Bell, 
212  Mo.  Ill,  111  SW  24;  State  v. 
Brown,  209  Mo.  413.  107  SW  1068: 
State  v.  Speyer,  207  Mo.  640,  106 
SW  605,  14  LRANS  836;  State  v. 
Kennedy,  207  Mo.  628,  106  SW  67; 
State  V.  Stark,  202  Mo.  210,  100  SW 
642;  State  v.  Ba;rrlngton,  198  Mo. 
23,  96  SW  235;  State  v.  Richard- 
son, 194  Mo.  326,  92  SW  649:  State 
V.  Atchley.  188  Mo.  174,  84  SW  984: 
State  V.  Bates.  182  Mo.  70,  81  SW 
408;  State  v.  Hendricks.  172  Mo.  654, 
73  SW  194;  State  v.  Bllt«,  171  Mo. 
530,  71  SW  1027;  State  v.  Haines, 
160  Mo.  655,  61  SW  621;  State  v. 
Pitts,  156  Mo.  247.  56  SW  887;  State 
V.  Cunningham,  154  Mo.  181,  56  SW 
282;  State  v.  McLaughlin,  149  Mo, 
19,  50  SW  316:  State  v.  Laycock, 
141  Mo.  274,  42  SW  723:  State  V. 
Taylor.  134  Mo.  109,  35  SW  92;  State 
V.  Martin.  124  Mo.  614,  28  SW  12; 
State  V.  Miller,  93  Mo.  268,  6  SW 
57;  State  v.  Bernlng,  91  Mo.  82.  3 
SW  588;  State  v.  Blan.  69  Mo.  317; 
State  v.  Crutcher,  189  Mo.  A.  302, 
176  SW  299;  State  v.  Long,  187  Mo. 
A.  223,  173  SW  722:  State  v.  David- 
son.   172    Mo.    A.    366,    167    fiW    890; 


State  V.  Baker.  8<  Mo.  A.  58;  Stat* 
v.  West,  21  Mo.  A.  309;  State  v. 
Price,    9    Mo.   A.    681. 

Mont. — State  v.  Hill,  46  Mont.  24, 
126  P  41-  State  v.  Crean,  43  Mont. 
47,  114  P  603,  AnnCasi912C  424; 
State  v.  Fuller.  34  Mont.  12.  86  P 
369,   8   LRANS   762,   9   AnnCas  648. 

Nebr. — Shellenberger  v.  State,  97 
Nebr.  498,  160  NW  643,  LRA1915C 
1163;  LUlle  v..  State,  72  Nebr.  228. 
100  NW  316;  Clough  v.  State,  7 
Nebr.    320. 

Nev. — State  v.  Lawrence,  28  Nev. 
440,    82    P    614. 

N.  H.— State  V.  Wren,  77  N.  H. 
361,    92    A    170. 

N.  J.— SUte  V.  AUgor,  88  N.  J.  L. 
740,  98  A  641  (necessity  of  objec- 
tion not  dispensed  with  by  Cr.  Ppoc. 
Act  i  136);  SUte  v.  Lodico,  88  N.  J. 
L.  394,  96  A  626;  State  v.  Kubas- 
zewski,  86  N.  J.  L.  260,  92  A  387; 
SUte  v.  Morgan.  86  N.  J.  L.  387.  91 
A  988;  State  v.  Sweet,  81  N.  J.  L. 
260,  79  A  1054;  State  v.  Barrls,  78 
N.  J.  L.  14,  73  A  248;  State  v.  War- 
ady,  77  N.  J.  L.  348,  72  A  37  [aff 
78  N.  J.  L.  687,  75  A  977];  State 
V.  Rom,  77  N.  J.  L.  248,  72  A  431; 
SUte  V.  Hummer,   67  A  294. 

N.  M. — State  v.  Ascarate,  21  N.  M. 
191,  153  P  1038:  U.  S.  v.  Adamson, 
15  N.  M.  280,  106  P  653;  Terr,  v. 
West,  14  N.  M.  546,  99  P  343;  Terr. 
V.  Eaton,  13  N.  M.  79,  79  P  713; 
TruJIllo  V.  Terr.,  7  N.  M.  43,  32  P 
154. 

N.  T.— Peo.  V.  Murphy,  135  N.  T. 
450,  32  NG  138;  Peo.  v.  Otto.  101 
N.  Y.  690.  5  NE  788;  Johnson  v.  Peo., 
55  N.  Y.  512;  Peo.  v.  Smith,  172 
App.  Div.  826  laB  219  N.  Y.  222, 
114  NE  50.  36  N.  Y.  Cr.  280].  169 
NYS  1073;  Peo.  v.  McLaughlin,  2 
App.  Div.  419,  37  NYS  1006  [rev  on 
other  errounds  160  N.  Y.  365.  44  NB 
10171;  Peo.  V.  Cuatt,  70  Misc.  453, 
126    NYS    1114. 

N.  C. — State  v.  Heavener,  168  N. 
C.    166,   83    SB  732;  Btate  v.   Bngllsh, 

164  N.  C.  497.  80  SE  72;  State  V. 
Williams,   117   N.  C.  -753,    23  SB,  250. 

N.  D.— Slate  v.  Merry,  20  N.  D. 
337.   127   NW  83. 

Okl. — Drury  v.  Terr.,  9  Okl.  398. 
60    P    101:    Beaubein    v.    SUte.    (Cr.) 

165  P  213;  Gritts  v.  State,  6  Okl. 
Cr.   534,    118   P  673,   120   P   669. 

Or. — SUte  v.  McPherson,  77  Or. 
151,  149   P  1021;  State  v.  Von  Kllen, 

71  Or.  169,  142  P  649.  AnnCasl916C 
1054;  State  v.  Dunn,  63  Or.  304,  99 
P  278,  100  P  268;  State  v.  Jennings, 
48  Or.  483,  87  P  524,  89  P  421;-«tate 
V.  Steeves.  29  Or.  85,  43  P  947:  State 
V.   Murray,   11   Or.    413,    6   P  55. 

Pa.— Com.  V.  March.  248  Pa.  434. 
94  A  142;  Com.'v.  McGowan.  189  Pa. 
641.  42  A  365,  69  AmSR  836;  Com. 
V.    Tryon,    81    Pa.    Super.    148. 

Philippine. — U.  S.  v.  Mabanag,  1 
Philippine    441. 

Porto  Rico. — ^Peo.  v.  Sllva,  17 
Porto   Rico   577. 

S.   C— SUte  V.   Ray.   91   S.   C.    551. 

75  SB  174:  State  v.  Cokley.  83  S. 
C.  197,  65  SE  174;  State  v.  Williams, 

76  S.  C.  136.  66  SB  783;  State  v. 
Norton.  69  S.  C.  464.  48  SB  464: 
State  V.  Aughtry.  49  S.  C.  285.  26 
SB  619.  27  SE  199;  State  v.  Murphy, 
48  S.  C.  1,  26  SB  43;  State  v.  Tal- 
bert.  41  S.  C.  626,  19  SB  852;  State 
y.    Head.    38    S.  C.    258.   16   SB   892. 

S.  D. — State  v.  Holter.  30  S.  D. 
363,  138  NW  963. 

Tenn. — Keneval  v.  State,  107  Tenn. 
581.  64  SW  897;  King  v.  State,  91 
Tenn.   617,  20  SW  169. 

Tex. — Spence  v.  State,  (Cr.)  189 
SW  269;  Arensman  v.  State,  (O.) 
187  SW  471;  Debth  v.  State.  (Cr.) 
187  SW  841:  O'Toole  v.  State,  (Cr.) 
183  SW  1160;  Moreno  v.  State,  78 
Tex.  Cr.  82,  180  SW  124;  Johnson  v. 
State,  76  Tex.  Cr.  346,  174  SW  1047: 
Rhodes  V.  State,  75  Tex.  O.  659. 
172  SW  252;  Jarrot  v.  State,  74  Tex. 
Cr.    500,   168    SW  95;    Floyd  v.   State. 

72  Tex.  Cr.  247.  161  SW  974;  Coulter 
V.  Stttte.  71  Tex.  Cr.  514,  160  SW 
80;  Johnson  v.  State,  71  Tex.  O. 
428,  160   SW  964;  Ward  v.  State,   70 
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insufficient  unless  the  evidence  is  palpably  inad- 
missible,'^ although  it  has  been  said  that  in  a  capi- 
tal case  the  appellate  court  is  not  disposed  to  meas- 
ure with  any  great  degree  of  nicety  the  form  of  an 
objection  to  inadmissible  evidence,  where  prejudicial 
effect  is  clearly  apparent.'*  The  general  rule  in 
civil  eases  that  objections  to  the  exclusion  of  evi- 
dence not  raised  in  the  court  below  will  not  be  no- 
ticed on  appeal '°  applies  also  with  ref^ence  to  «11 
criminal  cases.*"  And  where  a  question  is  proper  in 
form  and  a  part  of  the  answer  is  admissible,  an  ob- 
jection to  the  question  does  not  go  to  the  impro- 
priety of  the  remainder  of  the  answer.*'  Not  only 
must  objections  be  taken,  but  the  evidence  at  the 
trial  will  not  be  reviewed  on  appeal  unless  an  excep- 
tion to  the  overruling  thereof  has  been  taken;'* 
or,  if  received  without  objection,  unless  a  motion  to 


Tex.  Cr.  89S,  169  SW  272;  Brown 
V.  SUte.  69  Tex.  Cr.  138,  164  SW  567; 
Davis  V.  State,  69  Tex.  Cr.  86,  154 
SW  226;  Brock  v.  State,  68  Tex.  Cr. 
633,  151  SW  801;  Shanklln  v.  State. 
68  Tex.  Cr.  417.  152  SW  1063;  Vines 
V.  State.  67  Tex.  Cr.  355.  148  SW 
727;  Compton  v.  State.  67  Tex.  Cr. 
16,  148  SW  680;  Berg  v.  State,  63 
Tex.  Co.  612,  142  SW  884;  Slars  v. 
State,  63  Tex.  Cr.  667,  140  SW  777; 
Bryan  t.  State.  63  Tex.  Cr.  200.  139 
SW  981;  Lucas  v.  State,  62  Tex. 
Cr.  816,  187  SW  864;  Whitehead  v. 
State.  61  Tex.  Cr.  668,  137  SW  366; 
Harrelson  v.  State,  60  Tex.  Cr.  634, 
132  SW  783;  Wynne  v.  State,  69 
Tex.  Cr.  126,  127  SW  218;  Brown  v. 
SUte,  68  Tex.  Cr.  336,  125  SW  916; 
Platlnburg  v.  State,  67  Tex.  Cr.  875. 
128  SW  421;  Cabrera  v.  State,  66 
Tex.  Cr.  141,  118  SW  1064;  Long  v. 
State,  56  Tex.  Cr.  56,  114  SW  632; 
Childress  v.  State,  61  Tex.  Cr.  465, 
103  SW  864;  Clayton  v.  State,  (Cr ) 
103  SW  848;  Porch  v.  State.  60  Tex. 
Cr.  835.  99  SW  102:  Moore  v.  State. 
47  Tex.  Cr.  410,  83  SW  1117;  Stanley 
V.  State,  (Cr.)  74  SW  318;  Beason 
V.  State,  43  Tex.  Cr.  442.  67  SW 
96,  69  LRA  193;  Morris  v.  State.  43 
Tex.  Cr.  289.  65  SW  631;  Merrltt  v. 
State.  40  Tex.  Cr.  359.  50  SW  884; 
Lindsay  v.  State,  39  Tex.  Cr.  468,  46 
SW  1045;  Price  v.  State,  (Cr.)  43 
SW  96;  Gaitan  v.  State.  11  Tex. 
A.  644;  Mills  v.  State.  4  Tex.  A. 
268;    Smith    v.    State.    1    Tex.    A.    133 

Utah.— State  v.  Poulls,  46  Utah 
840,  145  P  1044;  State  v.  Romeo.  42 
Utah  48,  128  P  580;  State  v.  Botha, 
27  Utah    289,    75    P    731. 

Vt.— State  V.  Roby.  83  Vt.  121,  74 
A  638;  State  v.  Manley,  82  Vt.  666. 
74  A  281;  State  y.  Powers,  72  Vt. 
168.  47  A  830. 

Va. — Hansel  v.  Com.,  118  Va.  808, 
88  SB  166;  Russell  v.  Com.,  78  Va 
400. 

Wash. — State  v.  Soangler.  92 
Wash.  636.  169  P  810:  State  v.  Hod- 
off.  88  Wash.  41.%  153  P  877:  State 
V.  Paysse,  80  Wash.  603.  142  P  3; 
State  V.  Downer,  68  Wash.  672.  123 
P  1073,  43  LRANS  744:  State  v. 
Melvern.  32  Wash.  7.  72  P  489;  State 
V.   Craemer.   12  Wash.   217,   40  P  944. 

W.  Va.— State  v.  Gibson,  67  W. 
Va.    548,    68    SE   296,    28    LRANS    966. 

Wis. — KarRkutza  v.  State,  163 
Wis.  293.  156  NW  965;  Showalter  v. 
State,  148  Wis.  460,  134  NW  830: 
Hedger  v.  State,  144  Wte.  279,  128 
NW  80:  Paulson  T.  State,  118  Wis. 
89.    94    NW   771. 

[a]  Where  two  ooaspintton  ■ww 
tried  togatlier  one  who  did  not  re- 
quest that  they  be  limited  cannot 
complain  of  the  general  admission 
of  declarations  made  by  his  co-con- 
sptrator  after  accomplishment.  State 
V.    Shout.    2«3   Mo.    860.   172    SW    607. 

[b]  A.  oonfesalon  «diiiltt*d  wlth- 
OBt  objeotton  will  be  presumed  to 
have  been  voluntarily  made  In  the 
absence  of  showing  otherwise.     Peo. 


v.   Almestlco.   18   Porto   Rico  814. 

[c]  buroper  orosa-«x«iilii»tloii  of 
accused  relating  to  his  past  life  can- 
not be  reviewed  on  writ  of  error 
where  no  objection  was  made  nor 
exception  reserved  by  accused.  Peo. 
V.    Blssett,    246    111.    616,    92    NE    949. 

[d]  An  objection  on  appeal  that 
•ociued  was  oompellad  to  give  evl- 
denoo  against  hlmaalf  not  raised  at 
the  trial  and  not  ruled  upon  by  the 
court  below  cannot  be  reviewed.  Peo. 
V.    Covltl,    262    111.    614,    104    NE    887. 

[e]  The  faUniw  olr  the  court  to 
direct  the  Jury  to  limit  the  effect 
of  evidence  which  is  not  admissible 
against  all  the  defendants  cannot 
be  reviewed  unless  objected  to  at 
the  trial.  State  v.  Phillips,  24  Mo. 
476. 

[f]  Bffaot  of  anbaeavent  objec- 
tion,— Erroneous  testimony  of  an  an- 
cient conviction  having  been  ad- 
mitted without  objection  or  a  re- 
quested instruction  taking  matter 
from  the  Jury,  an  objection  there- 
to, based  upon  subsequent  cross-ex- 
amination, comes  too  late  to  be 
available  on  appeal.  State  v.  WU- 
lard,    (Mo.)    192    SW    487.' 

17.  Danson  v.  State,  (Fla.)  66  S 
677. 

ra]  A.  atatemant  by  aoonaed's 
connsal  that  he  did  not  think  cer- 
tain evidence  was  competent  will 
not  Justify  a  review  of  the  action  of 
the  lower  court  in  admitting  It 
where  no  objection  was  made  to  It 
and  no  motion  was  made  to  strike  It. 
Lucas  V.  State,  173  Ind.  302,  90  NE 
305. 

18.  State  V.  Shaw,  76  Wash.  826, 
135   P   20. 

19.  See  Appeal  and  Elrror  i  786. 
30.     Ala. — Coplon  v.   State,    (A.)   78 

a  226;  Kirk  v.  State,  10  Ala.  A. 
216,  66  S  195;  WlUtams  v.  Stete,  7 
Ala.   A.    124,    62   S    294. 

Ark. — ^Alexander  v.  State,  128  Ark. 
36,  193  SW  78;  Davidson  v.  State, 
108  Ark.  191,  168  SW  1103.  AnnCas 
1915B  436;  WUkerson  v.  State.  106 
Ark.  367,  161  SW  618;  Cauehron  V. 
State.  99  Ark.  462,  139  SW  316; 
Cravens  v.  State,  95  Ark.  321,  128 
SW  1037. 

Cal.— Peo.  V.  Bartol,  24  (^1.  A. 
659.    142   P   610. 

Fla.— Kelly  v.  State,  66  Fla.  51, 
46  S  990;  Sims  v.  State,  64  Fla.  100, 
44  S  737;  Marshall  v.  State.  64  Fla. 
66,  44  S  742;  Reyes  v.  State.  49 
Fla.  17,  88  S  267;  Boykln  v.  State, 
40    Fla.   184,    24    8    141. 

Ga. — Martin  v.  Rome,  16  Ga.  A. 
496,   83  SE  872. 

111.— Peo.  V.  Oldfleld,  173  ni.  A.  666. 

Ind. — Duncan  v.  State,  171  Ind. 
444,  86  NE  641;  Musser  v.  State,  157 
Ind.  423.  61  NE  1;  Shenkenberger  v. 
State.  154  Ind.  680,  67  NE  519:  Reed 
V.   State,  147  Ind.  41,   46  NE  136. 

Iowa. — State  v.  Frutlger,  167  Iowa 
£50,    149   NW  634. 

Ky. — Quinlan  v.  Com.,  149  Ky. 
476,   149   SW   892;    Robinson  v.   Com., 


strike  the  inadmissible  evidence  ont  has  been  made 
and  overruled.*'  The  failure  of  the  trial  court  to 
admonish  the  jury  as  to  the  purpose  for  which  cer- 
tain evidence  may  be  considered  is  not  ground  for 
reversal  where  there  was  no  request  by  defendant 
that  the  jury  be  so  admonished  and  no  objection 
that  such  admonition  was  not  given.**  The  rule 
that  objections  to  evidence  cannot  be  first  raised  on 
appeal  applies  to  objections  that  the  evidence  ad- 
mitted was  hearsay ,*">  or  secondary,*^  or  mere  matter 
of  opinion.*'  It  also  applies  to  an  objection  that 
articles  found  on  defendant's  person  were  exhibited 
to  the  jury,**  or  that  photographs  are  inadmissible 
because  containing  written  indorsements  damaging 
to  accused;**  that  parol  proof  was  made  where  the 
law  requires  a  writing,**  that  an  expert  answered  a 
hypothetical  question  without  having  heard  fdl  the 

149    Ky.    291,    148    SW    46. 

La. — State  v.  Henderson,  118  La. 
232,    36    S    950. 

Miss. — Howard  v.  Newton,  108 
Miss.   548,    67    S   49. 

Mo.-rState  v.  Wellman,  263  Mo. 
302,  161  SW  795;  State  v.  Shapiro, 
216  Mo.  369,  116  SW  1022;  State  v. 
Foister,  202  Mo.  46,  100  SW  442- 
State  V.   Pitta,   166   Mo.   247,   66   SW 

.„Nebr.— dough    v.    State,    7    Nebr. 
320,    361. 

,  K-.-J— St*te   ▼•    Morgan,   86   N.    J. 

L.   387,  91  A  988. 

,   N.  t.—P6o.  V.  Cuatt,  70  Misc.  463, 

126    NTS    1114. 

,  N.    D. — State   V.    Merry,    20    N.    D. 

337,  127  NW  83. 

».^^~;9?'"-   ^-   Dlgeao,   264   Pa.   291, 
98    A    S82 

Tex. — d'Toole  v.  SUte,  (Cr.)  188 
SW  1160;  Coftman  v.  State,  61  Tex. 
Cr.  478,  103  SW  1128  (nature  of 
evidence  should  be  shown);  Elling- 
ton V.  State,  (Cr.)  99  SW  997;  Brazil 
v.    SUte,    (Cr.)    63    SW    130. 

Vt. — State  V.  Roby,  83  Vt.  121. 
74    A    638. 

Va.— Wright  v.  Com.,  114  Va.  872. 
77    SE    508. 

Wash. — State  v.  McGllvery,  20 
Wash.  240,  65  P  116.' 
oA*l;  -5l!^*''y  ^-  Terr.,  9  Aria.  269. 
12  S„'^*!  P«°-  ▼■  I^a"-  2<2  III-  28<. 
89  NE  1012:  State  v.  Mills,  79  S.  C. 
187,   60   SE   664. 

aa.     Pee    infra    {    8842. 

33.     See   Infra   }   8836. 

84.  Renaker  v.  Com.,  172  Ky.  714, 
189  SW  928.  See  also  Infra  |  888i 
text  and  note  76. 

85.  Ark. — ^Vlck  v.  SUte,  166  SW 
287 

Cal. — Peo.  v.  Cole,  141  Cal.  88,  74 
P  547;  Peo.  V.  Harlan,  183  <3al.  16, 
65  P.  9;  Peo.  v.  Flndley,  182  Cal. 
301,  64  P  472;  Peo.  v.  Love,  29  Cal. 
A.    621,    167    P    9. 

III. — Delahovde  y.  Peo.,  212  HI. 
564,    72    NB   732. 

La. — SUte  V.  Louvler,  129  La.  924, 
67    S    270. 

_Or. — State  V.  Dunn,  63  Or,  S04,   99 
P   278,    100   P   258. 

Porto  Rico. — ^Peo.  v.  SUva,  17  Por- 
to   Rico    577. 

,  Tex.— Leary   v.   State,   66   Tex.   Cr. 
547,   117   SW  822. 

36.  State  v.  Arbuno,  105  La.  719. 
30  S  163;  State  v.  Kubaszewaki.  Si 
N.  J.  L.  250,  92  A  887:  Moore  v. 
State,  39  Tex.  Cr.  266,  46  SW  809; 
Seattle  v.  Hewetson,  96  Wash.  812. 
164  P  234:  State  v.  McGllvery,  2(5 
Wash.    240,    65    P    115. 

37.  Iowa  City  v.  Newell.  116  Iowa 
55,  87  NW  739;  Peo.  v.  Wilson.  138 
Mich.  517,  95  NW  536;  State  v.  Burk. 
234  Mo.  574,  137  SW  969;  SUte  V. 
Hampton.   79   S.  C.  179,  60  SE  669. 

68''lfEl'8T'*    ^-    ^''**'    "*    '""•    "«• 

24"ne''|52.'-    ^'""''"    "'    ^-    "^-    "«• 
30.     Colo. — Moint  V.   Peo.,   69   O>lo. 


VOT  latar  e«aM,  derelopmenta  and  okanfM '"  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  3331] 


CRIMINAL  LAW 


[17  C.  J.]     59 


testimony;**  or  that  the  distriet  attorney,  in  ask- 
ing a  hypothetical  question  which  had  been  pre- 
vionsly  put  by  defendant's  counsel  to  another  wit- 
ness, did  not  exactly  foUow  its  language."  It  also 
applies  to  an  objection  that  the  record  of  a  former 
conviction  of  accused  was  improperly  admitted;** 
that  an  answer  by  a  witness  is  not  responsive;*' 
that  a  proper  foundation  was  not  laid  for  the  in- 
troduction of  a  dying  declaration,**  or  for  the  im- 
peachment of  a  witness;*'  that  accused  was  cross- 
examined  improperly;*^  that  his  confession  was  in- 
admissible;** or  that  attempts  were  made  to  prove 
other  crimes.*" 

Wdglit  and  sufficiency.  Unless  by  statute  it  is 
made  the  duty  of  the  appellate  court  to  examine 
the  whole  record  and  to  render  such  judgment  as 
the  law  demands,*"  the  general  rule  is  that'fui  ob- 
jection to  the  sufficiency  of  the  evidence  to  sustain 
a  conviction  will  not  be  considered  when  raised  for 
the  first  time  on  appeal.**  The  rule  has  been  ap- 
plied with  reference  to  an  objection  that  there  was 
insofBcient  proof  of  the  corpus  delicti;**  that  there 
was  no  evidence  of  intent  to  commit  the  crime,** 


A.   406.   149  P  104. 

Ind. — ^HaU  V.  State,  178-  Ind.  448, 
»»  NE  732. 

Miss. — ^Heard  v.  State,  69  Miss. 
S45. 

Ho. — State  V.  Decker,  217  Mo.  316, 

lie  ayr  1096. 

Tex. — ^Bllls  V.  State,  56  Tex.  Cr. 
541,     117    SW    835. 

31.  State  v.  Gould,  40  Kan.  268, 
19    P    739. 

33.  Peo.  V.  Krlst,  168  N.  T.  19, 
60   tJE  1057. 

33:  SnlUvan  v.  Peo..  122  111.  885, 
13  NS  248. 

34.  Goldbererer  v.  Peo.,  45  Colo. 
327,  101  P  407;  Com.  v.  Campbell,  103 
Mass.  436:  State  v.  Malloy,  79  S.  C. 
76.  60  SB  228;  State  v.  Clark,  27 
Utah   55,  74  F  119. 

35.  Peo.  V.  Thomas,  272  111.  568, 
112  NE  354;  Thompson  v.  State,  88 
Hiss.  22S,  40  S  545;  State  v.  Mor- 
gan.  1   Mo.  A.  22. 

ae.  McQlrt  V.  State,  216  Ga.  269, 
54    SE   171. 

3T.  Maloy  v.  State,  62  Fla.  101, 
41  S  791:  Peo.  v.  Blssett,  246  III. 
516,  92  NB  949:  State  v.  Stark,  202 
Mo.  210,  100  SW  642:  State  v.  Grant, 
152  Mo.  57.  53  SW  432;  State  v. 
Turner,   110  Mo.  196,  19  SW  645. 

3a.  Sbaw  V.  U.  S.,  180  Fed.  348. 
103  CX:A  494;  State  v.  Inman,  70 
Kan.  894,  79  P  162;  State  v.  Robert- 
son. Ill  La.  35.  35  S  375;  SUte  v. 
Robinson.    117  Mo.   649,    23   SW  1066. 

38.  State  v.  Robinson,  35  S.  C. 
340.  14  SB  766;  Chancy  v.  State,  50 
Tex.  Cr.  479,  98  SW  847;  Moree  v. 
State.  47  Tex.  Cr.  410.  83  SW  1117: 
Jolins  ▼.  State,  (Tex.  Cr.)  88  SW 
619. 

40.  See  statutory  provisions;  and 
State  V.  Barr,  123  Iowa  139,  98  NW 
595:   State  v.   Potter,   28   Iowa  554. 

41.  tr.  S. — Gillette  v.  U.  S.,  236 
Fed.  216,  149  CCA  405;  Glass  v.  U. 
S.,  Z31  Fed.  65,  145  CCA  253:  Rlm- 
merm&n  v.  tr.  S.,  186  Fed.  307,  108 
CCA  385  [certiorari  den  223  U.  S. 
721.  S2  set  623,  66  L.  ed.  630] ;  Brina 
▼.  tr.  S.,  179  Fed.  378,  105  CCA  558; 
McDonnell  v.  V.  S.,  1.33  Fed.  293, 
66  CCA   671. 

Ala. — Woodson  v.  State,  170  Ala. 
97,  54  S  191;  Brooks  v,  State,  (A.) 
74  S  85;  Thomas  v.  State,  12  Ala. 
A.  278.  68  8  624;  Blackwell  v.  State, 
8  AI&.  A.  430,  62  S  1064;  Powell  v. 
State.  5  Ala.  A.  76,  69  S  630;  Jones 
T.  State.  2  Ala.  A.  240,  57   S  62. 

Cal. — ^Peo.  V.  Crowley,  100  Cal.  478, 
35  P   84. 

Colo. — Howard  v.  Peo.,  160  P  1060. 

D.  C. — Brown  ▼.  U.  S,,  85  App.  648, 
AnnCa«l»12A   388. 

Ga. — Hutchinson  v.  State,  8  Ga.  A. 
(84,  70  SB  63. 

Ind. — Carraody    v.    State,    178    Ind. 


168,  98  NB  870  (must  be  presented 
as  cause  for  new  trial);  L>ee  v.  State, 
177  Ind.  232,  97  NB  786  (question 
must  first  be  submitted  to  trial 
court  for  correction  in  a  motion  for 


new   trial) 
Kan. — State  v.  Pare,  60  Kan. 


664. 


v.    State.    115    Md. 


148 


227. 
A. 


6    Pa.    Dist. 


57   P   514. 

Md. — Mitchell 
360,   80  A  1020. 

Mass. — Com.     ▼.     Liafayette, 
Mass.    130.    19    NB   26. 

Mich. — Foley  v.  Peo.,  22  Mich, 

Mo. — State    v.    Long.    187    Mo. 
223,    173    SW   722. 

N.  J. — State  V.  Hoffman,  100  A 
160:  State  v.  Schlosser,  86  N.  J.  L. 
165,  89  A  522  [aff  86  N.  J.  L.  874, 
91    A   10711. 

N.  M.--SUte  V.  Garcia,  19  N.  M. 
414.    143   P   1012. 

N.  Y.— Peo.  V.  Scanlon.  132  App. 
niv.  628,  117  NTS  57;  Peo.  v.  Har- 
ris,   87    Misc.    266,    150    NTS    667. 

N.  C— State  v.  Killian,  173  N.  C. 
792,  92  SB  499;  State  v.  Leak,  156 
N.  C.  648,  72  SB  567;  State  v.  Holder, 
133  N.  C.  709,  46  SB  862;  State  v. 
Staton,  138  N.  C.  642,  45  SE  362; 
State  V.  Glisson,  93  N.  C.  606;  State 
V.    Secrest,    80    N.    C.    460. 

N.  D. — State  T.  Glass..  29  N.  D. 
620.   633.    151   NW  229    [quot  Cycl. 

Or. — State  v.'  Taylor.  65  Or.  266, 
132  P  713;  State  v.  Robinson,  82  Or. 
43.    48    P  357. 

Pa. — Com.    ▼.    Ferree, 
689,  20  Pa.  Co.  87. 

Porto  Rico. — ^Peo.  T.  Otero,  18  Por- 
to Rico  51. 

S.  C— State  V.  Ballew,  88  S.  C  82, 

63  SB  688,  64  SB  1019,  18  AnnCas 
569;    State    v.    Lopes,    82    S.    C.    368, 

64  SB    144. 
Tex. — Price   v.   State,    41   Tex.   215; 

Pierce  v.  State,  69  Tex.  Cr.  176,  154 
SW  559;  Staten  v.  State,  63  Tex. 
Cr.  292,  141  SW  525;  MnnRrer  v. 
State,    57   Tex.   Cr.    884,   122    SW    874. 

Wyo. — Younger  v.  State,  12  Wyo. 
24,   73  P  551. 

Alta. — Rex  V.  Wakelyn,  6  Alta.  L. 
464. 

'B.  C. — ^Rex  V.  Faulkner,  18  B.  C. 
229 

dnt. — Reg.  V.  Crouch,  35  U.  C.  Q. 
B.   433. 

[a]  A  r*4VMrt  tot  a  dlxwoted  vwr- 
dlet  suflUciently  presents  the  objec- 
tion that  there  was  no  substantial 
evidence  to  sustain  the  verdict 
against  him.  labell  v.  U.  S.,  227 
Fed.    788,    142    CCA    312. 

'[b]  Objection  bsld  not  milBotost. 
— (1)  An  objection  that  a  sentence 
is  excessive  does  not  present  the 
question  whether  the  verdict  is 
against  the  evidence.  Peo.  v.  Dine- 
hart,  78  Misc.  415,  139  NTS  678  [rev 
on  other  grounds  155  App.  Dlv.   687, 


of  the  commission  of  the  crime  within  the  period 
of  limitations**  or  of  the  time  when  the  crime 
was  committed.*'  The  rule  is  also  generally  applied 
with  reference  to  an  objection  that  the  evidence  of 
venue  was  not  sufScient,*'  except  where  the  issue 
is  fought  out  on  the  trial  as  to  whether  the  offense 
was  in  the  county  where  the  venue  was  laid;*'  but 
according  to  some  authorities  failure  to  prove  the 
venue  being  jurisdictional,  it  can  be  raised  for  the 
first  time  on  appeal  under  a  general  assignment  of 
error.**  Refusal  of  the  court  to  set  aside  a  verdict 
on  the  ground  of  the  insufBciency  of  the  evidence 
to  support  it  i6  not  reviewable  where  objection  to 
the  sufi^ciency  of  the  evidence  was  not  raised  be- 
fore the  case  was  submitted  to  the  jury;^°  and  the 
failure  or  omission  of  the  court  to  instruct  that 
the  evidence  was  insufficient  to  authorize  a  convic- 
tion is  not  reviewable  unless  an  objection  to  the 
sufficiency  of  the  evidence  was  made  at  the  trial.°° 
An  exception  to  the'  general  rule  is  often  recog- 
nized by  the  federal  appellate  courts;  and  these 
courts  will  in  the  interest  of  justice  examine  the 
evidence  in  a  criminal  case  in  which  the  life  or  lib- 

140  1*TS  621].  (2)  An  objection  that 
the  evidence  was  not  suiflclent  to 
show  that  the  offense  was  committed 
in  the  state  cannot  be  questioned 
on  a  demurrer  to  the  evidence  or 
by  a  request  to  charge  that  the  bur- 
den of  proof  is  on  the  state.  State 
V.  Burton,  188  N.  C.  575,  50  SB  214. 
(3)  The  ground  of  objection  to  the 
Introduction  of  an  order  of  the  com- 
missioners'-  court  levying  an  occupa- 
tion tax  in  a  prosecution  for  pursu- 
ing an  occupation  without  having 
paid  such  tax  that  the  order  "had 
not  been  read  over  and  signed  at 
the  end  of  the  term  by  the  judge 
as  Is  required  by  law,"  did  not 
affirmatively  show  that  the  order 
was  not  In  fact  signed  by  the  judge, 
and  was  insufllclent.     Staten  v.  State, 

63  Tex.  Cr.   592,   141   SW  526. 

42.  State  V.  Secrest.  80  N.  C.  460. 

43.  Peo.   V.   Smith,   106  Mich.   481. 

64  NW  200. 

44.  State  V.  Holder.  138  N.  C.  709. 
45  SB  862. 

4B.  Wagner  v.  Peo.,  4  Abb.  Dec. 
(N.  T.)  509,  2  Keyes  684  [aff  64 
Barb.    367]. 

46.  Ala. — Clarke  v.  State,  78  Ala. 
474,  66  AmR  46;  Huggins  v.  State, 
41    Ala.    393. 

Miss. — Monroe  v.  State,  103  Miss. 
759,  60  S  773;  Burnett  v.  State,  72 
Miss.  994,  18  S  432;  Lea  v.  State,  64 
Miss.  201,  1  S  51;  Hunt  v.  State,  61 
Miss.    677. 

N.  T.— Peo.  V.  Pugh,  167  N.  Y. 
624,  60  NB  770:  Wagner  v.  Peo.,  ■  4 
Abb.  Dec.  609,  8  Keyes  684;  Peo.  v. 
Stein,  112  App.  Div.  896,  97  NYS  923. 

N.  C— State  V.  Holder,  133  N.  C. 
709,  46  SB  862. 

Tex. — Toler  v.  State,  41  Tex.  Cr. 
659.    56    SW    917. 

47.  Munjfer  v.  State,  67  Tex.  Cr. 
384,  122  SW  874  (holding  that  to 
take  advantage,  on  appeal,  of  in- 
Bufflclent  proof  of  venue,  there  must 
have  been  a  contest  over  It  in  the 
trial  court,  except  where  the  issue 
is  fought  out  on  the  trial  as  to 
whether  the  offense  was  In  the 
county  where  the  venue  was  laid, 
when  it  win  be  noticed  without  bill 
of    exception^}. 

48.  Brown  v.  State,  123  Ga.  502, 
51  SB  505:  Tipton  v.  State,  119  Ga. 
304.  46  SB  436;  Johnson  v.  State, 
7  Ga.  A.  551,  67  SE  224;  Monroe 
V.    State.    103   Miss.    769,    60   S   773. 

[a]  In  Oeonrla  by  statute  there 
can  be  no  reversal  of  the  judgment 
In  a  criminal  case  for  lack  of  proof 
of  venue.  Marshman  v.  State,  138 
Ga.  864.  76  SE  672:  Metx  v.  Macon, 
18   Ga.   A.    289,    89    SB   303. 

49.  State  v.  Kiger,  115  N.  C.  746, 
20    SE    456. 

60.     Skinner  v.   State.   30   Ala.   684. 
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erty  of  aceuaed  is  at  stake  to  see^  if  there  is  any 
substantial  evidence  to  sustain  a  conviction  not- 
withstanding the  question  it  presents  was  not  prop- 
erly raised  in  the  trial  court  ;°^  and  this  humane 
rule  of  appellate  federal  procedure  is  also  followed 
in  some  of  the  states/^ 

Oompetency  of  witness.  Similarly  objections  as 
to  the  competency  of  witnesses,  unless  raised  on  the 
trial,  will  not  be  available  on  appeal.*'^  But  this 
rule  was  not  applied  to  an  objection  to  the  compe- 
tency of  a  wife  as  a  witness  against  her  husband.''' 
An  objection  to  the  competency  of  testimony  will 
not  avail  as  an  objection  to  the  competency  of  the 
witness.*' 


Bepetition  of  objection.  Where  defendant  has 
once  objected  to  the  admission  of  a  certain  line  or 
character  of  evidence,  he  need  not  make  repeated 
objections  to  the  reception  of  similar  evidence  in 
order  to  have  the  ruling  of  the  court  in  admitting  it 
reviewed." 

[}  3332]  d.  To  Irregularities  in  Oondnct  of 
Trial  Objections  to  irregularities  in  the  proceed- 
ings at  the  trial  cannot  be  first  made  on  appeal.'^ 
Applications  of  this  rule  have  been  numerous;'^ 
thus  it  has  been  applied  to  objections  to  irregulari- 
ties in  setting  the  cause  down  for  trial,"  to  out- 
breaks of  bystanders,'"  or  to  qualifications  or  au- 
thority of  the  trial  court  *'  or  of  the  prosecuting 


51.  Weems  v.  U.  S.,  217  U.  S. 
34»,  30  set  644,  54  U  ed.  793,  19 
AnnCas  705;  Crawford  v.  U.  S.,  212 
U.  S.  183,  29  set  260.  53  L.  ed.  485, 
15  AnnCas  392;  Williamson  v.  U.  S., 
207  U.  S.  426,  28  SCt  163,  52  L.  ed. 
278;  Clyatt  v.  U.  S.,  197  U.  B.  207, 
221,  25  SCt  429.  49  L.  ed.  726;  WiborB 
V.  U.  S.,  163  U.  S.  632.  16  SCt  1127, 
1197,  41  L.  ed.  289;  Fielder  v.  U.  S., 
227  Fed.  832,  142  CCA  366;  Moore  v. 
U.  S.,  224  Fed.  96,  139  CCA  661; 
Sykes  v.  U.  S.,  204  Fed.  909.  123 
CCA  206;  Pettlne  v.  New  fMexlco,  201 
Fed.  489,  119  CCA  681;  Humes  v. 
U.  S..  182  Fed.  486,  486,  105  CCA 
168;  Ripper  v.  U.  S.,  179  Fed.  497, 
103  CCA  478:  Williams  v.  U.  S.,  168 
Fed.   30,   36.   88   CCA  296. 

SS.  State  V.  Garcia,  19  N.  M.  414, 
143  P  1012.  See  also  State  v.  Hous- 
ton, 156  N.  C.  432,  71  SE  65  (hold- 
ing that,  althougrh  the  question  of 
the  sufficiency  of  the  evidence  in  a 
criminal  case  should  he  raised  at  the 
trial,  yet  when  the  attorney-  general 
thinks  that  the  Interests  of  justice 
require  that  a  demurrer  to  the  evi- 
dence be  entered  in  a  criminal  action 
on  appeal,  the  supreme  court  will 
permit  It). 

[a]  In  H«w  Toik  the  appellate 
division  of  the  supreme  court  may 
grant  a  new  trial  In  a  criminal  case 
when  satisfied  that  the  verdict  is 
against  the  weight  of  evidence,  al- 
though no  objections  were  taken  In 
the  court  below.  Peo.  v.  Kathan, 
136  App.  Dlv.  303,  120  NTS  1098 
(under   Code   Cr.   Proc.    {    627). 

53.  Ark. — Redd  v.  State,  86  Ark. 
476,   47  SW  119. 

Cal.— Peo.  V.  KIrby,  16  Cal.  A.  284, 
114  P  794;  Peo.  v.  Collins,  5  Cal.  A. 
664,    91    P    168. 

Ga.— Polk  V.  State,  18  Ga.  A.  324, 
89    SB    437. 

111. — Barber  v.  Peo.,  203  111.  648, 
68  NB  93;  Peo.  v.  Smith.  144  111.  A. 
129    [aff  239   III.   91,   87   NE,8851. 

Ind.  T. — BIse  V.  U.  S.,  6  Ind.  T. 
602,    82    SW    921. 

Iowa. — State  v.  Young,  153  Iowa  4, 
132  NW  813,  AnnCasl913E:  70:  SUte 
V.  ^Hamilton,  151  Iowa  633,  132  NW 
44;  State  v.  Brown,  128  Iowa  24, 
102  NW  799;  State  v.  Hughes,  106 
Iowa  126,  76  NW  620,  68  AmSR  288; 
Ray  v.  State,  1  Greene  316,  48  AmD 
379. 


Schmidt,    34    Kan. 
Burton,   183   Mass. 


Kan. — State    v. 
399.    8   P   867. 

Mass. — Com.   v, 
461.    67   NE   419. 

Mich. — Peo.  V.  Wilson,  133  Mich. 
617,  95  NW  636;  Peo.  v.  De  France, 
104  Mich.  663,  62  NW  709,  28  LRA 
139 

Miss. — Ned  V.   State.   33   Miss.   364. 

Mo.— State  v.  Walls,  262  Mo.  105. 
170  SW  1112;  State  V.  Davidson,  44 
Mo.    A.    613. 

N.   T. — Peo.   V.  Sanders,   3  Hun  16. 

N.  C— State  V.  Merrick,  172  N.  C. 
870.   90  SE  257. 

Okl.— Hunter  v.  State.  10  Okl.  Cr. 
119,  134  P  1134  LRA1915A  664,  Ann 
Casl916A    612. 

Tenn. — Stevenson  v.  State,  6  Baxt. 
681. 

Tex. — Taylor  v.   State,   49  Tex.  Cr. 


7.  90  SW  847;  Byars  v.  State,  (Cr.) 
76  SW  436;  Sklpworth  v.  State,  8 
Tex.  A.  136.     See  also  Moore  v.  State, 

39  Tex.  Cr.  266,  45  SW  809  (holding 
'that,  where  accused  discovered  dur- 
ing the  Impaneling  of  the  Jury  that 
a  witness  for  the  state  was  an  un- 
pardoned felon  and  did  not  ask  for 
a  postponement  of  the  trial  to  secure 
a  certified  copy  of  his  conviction  un- 
til his  examination  on  voir  dire.  It 
was   properly    refused). 

[a]  An  objection  to  avtAMio*  of 
allMiists  that  no  foundation  has  been 
laid,  If  not  made  at  the  trial,  can- 
not be  considered  on  appeal.  Peo. 
V.  Klrby,    15   Cal.   A.    264,   114   P   794. 

[b]  nw  capacity  of  a  child  to 
testify  cannot  t>e  questioned  for  the 
first  time  on  appeal.  State  v.  Young, 
153  Iowa  4,  132  NW  813,  AnnCas 
1913E    70. 

[c]  That  a  wltaeaa  waa  allowed 
to  testify  without  beinc  awozn  will 
not  be  considered  on  appeal  where 
no  objection  was  made  at  the  trial. 
Peo.  V.  Collins,  5  Cal.  A.  654,  91  P 
158;  Coleman  v.  State,  43  Tex.  Cr. 
16,    63    SW    322. 

[d]  Objection  to  tha  foim  of  the 
oath  taken  by  a  witness  must  be 
made  before  the  oath  Is  adminis- 
tered. State  V.  Browning,  153  Iowa 
37,     133    NW    330. 

64.  Barber  v.  Peo.,  203  111.  543,  68 
NE  93. 

65.  See  infra  {   3335. 

66.  Young  v.  SUte,  9  Ala.  A.  66, 
64  S  171;  Peo.  v.  Drlggs,  12  Cal.  A. 
240,  108  P  84.  See  also  Appeal  and 
Error  {  642. 

67.  U.  8. — Jones  v.  U.  S.,  179  Fed. 
684.  103  CCA  142. 

Ala. — Webb  v.  State,  138  Ala.  53,  34 
S  1011;  Toney  v.  State,  (A.)  72  S  508; 
Barefleld  v.  State,  14  Ala.  A.  638,  72 
S  293 

Ariz. — Quayle  v.   State,   165   P  381. 

Ark. — Manasco  v.  State,  104  Ark. 
397,  148  SW  1025;  Freel  v.  State,  21 
Ark     212 

Cal.— Peo.  ▼.  White,  20  Cal.  A.  166, 
128  P  417;  Peo.  v.  Collins.  <  Cal.  A. 
492.  91  P  158. 

Colo. — Chesnut  v.  Peo.,  21  Colo.  612, 
42    P    656. 

Ga. — Buchanan  ▼.  State,  100  Ga.  75, 
26  SE  843;  Hardison  v.  State,  18  Ga. 
A.  692,  90  SE  374;  Bragg  v.  State,  15 
Ga.  A.  623,  84  SE  82;  Collins  v.  State, 
10  Ga.  A.  84,  72  SE  626. 

Ida. — State  v.  Moon.  20  Ida.  202,  117 
P  757,  AnnCasl913A  724. 

111.— Peo.  V.  Weston.  236  111.  104,  86 
NE  188;  Lamb  v.  Peo..  219  111.  399, 
76  NE  576;  Vezaln  v.  Peo.,  40  111.  387; 
Peo.  v.   Manganic,  172  111.  A.   495. 

Ky. — Magan  v.  Com,,  119  SW  734; 
Carter  v.  Com.,  131  Ky.  240,  114  SW 
1186;  Van  Dalsen  v.  Com..  89  SW  266. 
28  KyL  238;  Turner  v.  Com.,  76  SW 
853.  25  KyL.  981. 

La. — State  v.  Moore,  119  La.  664,  44 
S    299;    State    v.    Cato.    116    La.    196, 

40  S  633. 

Mass. — Com.  y.  Borasky,  214  Mass. 
313.  101  NE  377. 

Mich.— Peo.  V.  Kemmls.  168  Mich. 
117,  116  NW  554. 

Miss. — Washington  v.  State,  88 
MiBS.  270.  48  S  539. 


Mo. — State  V.  Reeves,  195  SW  1027; 
State  V.  Lewkowlta,  286  Mo.  818,  17S 
SW  58;  State  v.  Wilson,  223  Mo.  173. 
122  SW  671;  State  v.  Stebblns,  188 
Mo.  387,  87  SW  460. 

Nebr. — Guthrie  v.  State,  2  Nebr. 
(Unoff.)  28,  96  NW  248. 

N.  J. — State  V.  Polhemus,  65  N.  J. 
L.  387,  47  A  470. 

N.  Y. — Peo.'  V.  Loomis,  86  Mtac.  166, 
121  NY8  91. 

N.  C. — State  v.  Pierce,  128  N.  C. 
746,  81  SE  847. 

Oh. — Oberer  v.  State,  28  Oh.  Clr. 
Ct.  620. 

Okl. — Jolly  V.  State,  6  Okl.  Cr.  801, 
115   P   124. 

Or. — State  v.  Morris,  68  Or.  897. 
114  P  476. 

S.  C. — State  V.  Johnson,  43  S.  C.  123, 
20  SE  988. 

Tenn. — Preston  v.  State,  116  Tenn. 
343,    90  SW   866,   5  AnnCas  722. 

Tex. — Collins  v.  State,  77  Tex.  Cr. 
156,  178  SW  345;  Whitehead  v.  State. 
81  Tex.  Cr.  558.  137  SW  366;  Moore 
V.  State,  65  Tex.  Cr.  8,  114  SW  807; 
Powell  v.  State,  50  Tex.  Cr.  592,  99 
SW  1005;  Harper  v.  State,  (Cr.)  95 
SW  125;  Perez  v.  State,  48  Tex.  Cr. 
226,  87  SW  350. 

Va.— Hardy  v.  Com.,  110  Va.,910.  67 
SE  622. 

Wash. — State  v.  ArmstronK.  87 
Wash.  51.  79  P  490. 

W.  Va. — State  v.  Booker,  88  W.  Va. 
8.    69    SE   295. 

Wis. — Karakutia  v.  State,  168  Wis. 
293.   156   NW  985. 

Can. — Morin  v.  Reg.,  18  Can.  S.  C. 
407. 

68.     See  Infra  this  section. 

59.  McDanlel  v.  State,  97  Ala.  14, 
12  S  241. 

60.  Stevens  ▼.  Com.,  124  Ky.  32, 
98  SW  284,  30  KyL  290. 

61.  Ala. — Roberts  v.  State,  128 
Ala.  74,  28  S  741,  SO  S  654. 

Fla.— Tillman  v.  State,  68  Fla.  113, 
60  S  875,  ISS  AmSR  100,  19  AnnCas 
91. 

Ga. — Johnson  v.  Hazlehurst,  8  Ga. 
A.  841,  70  SE  258;  Burse  v.  State.  8 
Ga.  A.  lis,  68  SE  569  (objection  not 
properly  presented). 

Ky. — Sergent  v.  Com.,  183  Ky.  284, 
117  SW  362;  Rose  v.  Com.,  3  KyL 
693.  11  Ky.  Op.  668. 

Md — State  v.  Moore,  166  Mo.  135. 
58  SW  900.  ,,  .         »   „     , 

N.  J. — State  V.  De  Male,  89  N.  J. 
L.  690,  65  A  644  [alt  70  N.  J.  L.  220, 

Okl.— Mitchell  v.  State,  7  Okl.  Cr. 
563,  124  P  1112  (form  of  oath  of  spe- 
cial judge  selected  by  parties). 

See  also  Watts  v.  State,  3S  Ind.  237 
(where  the  objection  was  that  the 
court  had  no  power  to  try  the  case 
and  the  record  did  not  show  his  want 
of  such  power);  Peo.  v.  Bork,  1  N.  Y. 
Cr.  393  (where  the  objection  was  that 
the  court  waa  not  properly  consti- 
tuted when  rendering  the  Judgment). 

[a]  An  objaotion  that  dafandant'a 
affldavlt  to  ahow  prajndlca  of  the 
regular  judge  was  not  supported  by 
the  oath  of  two  or  more  reputable 
persons,  as  required  by  statute,  can- 
not be  first  made  on  appeal.  State  v. 
•  Dedson,  72  Mo.  283. 


For  latar  oaaas,  daralopniaiita  and  cJ»*»*»«  '"  *•>•  l»w  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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officer;'*  also  to  an  objection  that  counsel  waa  not 
given  an  opporttinity  for  argument  when  he  did  not 
request  it.'* 

Consolidation  of  indictments  or  infonnations 
against  aecnsed  with  indictments  or  informations 
i^inst  others,**  or  of  separate  informations  against 
accused,"  cannot  be  objected  to  for  the  first  t^ne 
on  appeal. 

Mattsn  relating  to  pleas.  Objections  that  a  plea 
tras  made  too  late,*'  or  that  the  time  allowed  to 
plead  was  not  sufficient,*'  or  objections  to  the 
formal  character  of  the  sufficiency  of  a  plea,**  or  to 
the  refusal  of  the  court  to  permit  accused  to  with- 
draw his  plea  of  guilty  and  plead  not  guilty  before 
the  retirement  -of  the  jury,*'  cannot  be  reviewed  on 
appeal  where  no  objection  was  raised  at  the  trial. 
In  those  jurisdictions  in  which  a  formal  arraign- 
ment or  plea  may  be  waived  '*  an  objection  that  the 


trial  was  had  'nrithont  a  plea  ^^  cannot  be  nrged  for 
the  first  time  on  appeal. 

Matters  connected  with  jnry.  Objections  as  to 
the  competency  of  the  jurors,''^  the  form  of  the  ohal- 
lengfcs,''*  tlie  excusing  of  trial  jurors,'*  the  appoint- 
ment of  a  trier,"  the  failure  to  admonish  the  jury," 
the  custody,  conduct,  and  deliberations  of  the  jury,'' 
the  misconduct  of  the  jury  in  inspecting  premises,'* 
the  manner  of  polling  the  jury,'°  the  disqualification 
of  the  officer  in  charge  of  the  jury,*"  or  the  discharge 
of  the  jury,**  will  not  be  considered  when  made  for 
the  first  time  on  appeal.  The  same  rule  applies  to 
objections  that  evidence  was  heard  in  the  absence 
of  the  jury,**  that  the  indictment  was  not  read  to 
the  jury,**  that  the  officer  in  charge  of  the  jury  was 
not  sworn,**  or  that  the  jury  was  not  polled;**  and 
also  to  objections  to  the  passing  on  the  question  or 
the  necessity  for  an  interpreter  in  the  presence  of 


[b]  Wlina  til*  <H«qn»11fle»tlon  of 
tto  BUkjroT  pro  tern  to  try  accused 
was  first  raised  on  the  hearing  of  the 
certiorari  It  could  not  be  considered 
by  the  supreme  court.  McDonald  T. 
Town  of  Ludowicl,  17  Oa.  A.  52'3,  87 
SE^•807. 

[c]  Spaeljil  Jndff*.— Bennett  v. 
Sute,  78  Tex.  Cr.  231,  181  SW  197. 

63.    Pee.  V.  Landes,  151  111.  A.  181. 

[a]  Hired  attorney. — ^Where  the 
prosecution  was  conducted  by  an  at- 
torney hired  by  those  friendly  to  the 
prosecution,  to  whpm  the  state's  at- 
torney turned  over  the  prosecution, 
defendant  cannot  object  for  the  first 
time  on  appeal.  Taylor  v.  Com.,  17^ 
Ky.  136,  188  SW  1087;  State  v.  Lem 
Woon,  67  Or.  482,  112  P  427.  107  P 
974  [aff  229  U.  S.  586,  33  SCt  738,  57 
L.  ed.  1340]. 

[b]  la  Iow»  the  trial  Judge  should 
be  requested  to  pass  on  the  question 
whether  an  attorney  has  been  em- 
ployed as  a  special  prosecutor  In  vio- 
lation of  the  code  !  305,  prohibiting 
the  employment  of  an  attorney  to  as- 
sist the  county  attorney  where  .the 
former  Is  interested  in  any  civil  ac- 
tion based  on  the  matter  involved  In 
the  criminal  prosecution.  -  State  v. 
l.ounsbury,  17^  Iowa  566.  159  NW 
998. 

63.  Parmer  v.  State.  91  Qa.  720. 
18   SE    987. 

64.  Bucklln  V.  U.  S..  169  U.  S. 
S80.   16    SCt   182,   40  X,.   ed.    304« 

66.  Chesnut  V.  Peo..  21  Colo.  612, 
43  P  656:  State  v.  Crlder.  184  Mo.  A. 
T7,  168   SW    316. 

66.  State  v.  Lubln,  42  La.  Ann. 
79   7  S  68 

67.  State  ▼.  Llttooy,  87  Wash. 
693,  79  P  1186;  State  v.  Brown,  37 
Wash.  106,   79  P  638. 

[a]  Aa  olijaotlon  that  defenAMit 
vai  tried  within  a  week  after  the 
Indictment  waa  found  will  not  be 
heard  on  appeal  where  he  made  no 
objection  at  the  trial  and  no  preju- 
dice was  shown.  Walters  v.  XT.  S., 
222  Fed.   892,  138  CCA  372. 

6&  Nonemaker  v.  State.  34  Ala. 
211;  State  v.  Ballenger,  10  Iowa  368; 
Rutter  V.  Terr..  11  Okl.  464,  68  P  607; 
State  V.  Straub,  16  Wash.  Ill,  47  P 
227. 

69.  Alexander  v.  State,  69  Tex. 
Cr,  23,   152   SW   436. 

TOi     See    supr&    1    720. 

71.  Ind.— Billings  v.  State.  107 
Ind.  64,  6  NE  914,  7  NE  763.  67  AmR 

Mass. — Com.  v.  Kane,  173  Mass. 
*77,    53    NE    919. 

Mo.— State  v.  Allen,  267  Mo.  49, 
IM  SW  329;  State  v.  Gould,  261  Mo. 
(94,  170  SW  868,  AnnCasl916E:  866; 
State  V.  CKelley,  258  Mo.  345,  167 
SW  980,  52  LRANS  1063. 
.  Nebr. — Reed  v.  State,  66  Nebr. 
184.  92   NW   321. 

.Wash. — State  v.  Garland,  66  Wash. 
«M.   118    P  .907    [aff    232    U.    S.    642. 
M  SCt  456.  58  L,.  ed.  772]. 
„W.    D.  S. — Alexander  v.  U.  S..  138 
^.  S.  353,  11   SCt  360,  34  L.  ed.  964. 


Ala.— Gibbs  V.  State,  7  Ala.  A.  80, 
60   S   999. 

Ark. — Bealmear  v.  State,  104  Ark. 
616,   150   SW  129. 

Cal.— Peo.  V.  Enwrlght,  134  Cal, 
527,  66  P  726;  Peo.  v.  Mortier.  68 
Cal.   262;   Peo.    v.   Cotta,   49   Cal.   166. 

Fla.— Barnhlll  v.  State,  56  Fla.  16. 
48  S  251;  Reyes  v.  State.  49  Fla.  17. 
38  S  257;  McNtsh  v.  State.  47  Fla. 
69.  36  S  176;  Potsdamer  v.  State.  17 
Fla.    896. 

Ind. — Marcus  v.  State,  26  Ind.  101. 

Iowa. — State  v.  Hogan,  145  Iowa 
352.  124  NW  178;  State  v.  Mathe- 
son,  130  Iowa  440,  103  NW  137,  114 
AmSR   427,   8  AnnCas  430. 

Ky. — Miracle  v.  Com..  148  Ky.  453, 
146  SW  1136;  Day  v.  Com.,  96  SW 
510,  29  KyL  816;  Day  v.  Com..  96 
SW  508,  29  KyL  814-  Woodruff  v. 
Com.,   77   SW   922,   26   KyL   1648. 

Mass. — ^Amherst  v.  Hadley,  1  Pick. 
38 

Mich. — ^Peo.  V.  Albers,  137  Mich. 
678,  100  NW  908;  Bronson  V.  Peo.,  32 
Mich.    34. 

Mo. — State  v.  Shoemaker.  188  SW 
322;  State  v.  Davis.  237  Mo.  237,  140 
SW  902;  State  v.  Wooley,  215  Mo. 
620,  115  SW  417;  State  v.  Gatlln, 
170  Mo.  354,  70  SW  885;  State  v. 
Bronstlne.  147  Mo.  520,  49  SW  512; 
State  V.  Brown,  119  Mo.  627,  24  SW 
1027.    25   SW  200. 

Nebr. — Reed  v.  State.  75  Nebr.  609, 
106  NW  649;  Russell  v.  State.  63 
Nebr.  612.  87  NW  344. 

N.  M. — Anderson  v.  Terr.,  4  N.  M. 
108.  13  P  21. 

N.  T.— Peo.  V.  Truck,  170  N,  T. 
203.  63  NE:  281. 

Okl. — Robinson  v.  Terr.,  16  Okl. 
241,  85  P  451;  Brown  v.  State,  9  Okl. 
Cr.  382.  132  P  359. 

Or. — State  v.  Megorden,  49  Or.  259, 
88  P  306. 

Tex. — Maclas  v.  State,  (Cr.)  189 
SW  963;  Tinker  v.  State,  68  Tex. 
Cr.  321.  126  SW  890;  Conley  v.  State, 
65  Tex.  Cr.  870,  116  SW  806;  Smart 
V.  State,   (Cr.)   101  SW  989. 

Wash. — State  v.  Lewis.  31  Wash. 
75.   71   P  778. 

73.  State  V.  Dumam.  73  Minn.  150, 
76  NW  1127. 

[a1  Where  oooiuMl  exoeeds  the 
nvmlMr  of  tSuSlvagmn  allowed  by 
statute,  objection  must  be  made 
promptly  or  an  appeal  will  not  lie. 
Shackelford  v.  State,  (Tex.  Cr.)  53 
S'V^    884 

74.  Riley  v.  State,  88  Ala.  193,  7 
S  149;  Llvar  v.  State,  26  Tex.  A. 
116.  9  SW  562.  But  see  Peo.  v. 
Plckert,  26  Misc.  112,  56  NTS  1090 
(holding  that  error  In  excusing  a 
Juror  out  of  court  was  ground  for 
reversal,  although  no  objection  was 
made  at  the  trial);  Hill  v.  State,  10 
Tex.  A.  618  (where  this  question  is 
said   to  be  an   open   one). 

7B.     Peo.  V.  Voll,   48  Cal.  166. 

76.  Lee  v.  State,  78  Ark.  77.  93 
SW  764.  See  also  supra  (  3331  text 
and  note  24. 

77.  U.  S.— York  ▼.  U.  S.,  241  Fed. 


666,  164  CCA  414;  Campbell  v.  U.  S., 
221  Fed.  186,  136  CCA  602;  Holm- 
gren V.  U.  S.,  156  Fed.  439,  84  CCA 
301  [aff  217  U.  S.  609,  30  SCt  688, 
54    L.    ed.    861,    19    AnnCas    778]. 

Ala. — Sanders  v.  State.  131  Ala.  1, 
31  S  664;  Robblns  V.  State,  49  Ala. 
394. 

Arts. — Quayle  v.  State,  166  P 
331. 

<3al. — ^Peo.  V.  Deegan,  88  Cal.  602, 
26  P  600;  Peo.  v.  McCoy,  71  Cal.  395, 
12  P  272;  Peo.  v.  Williams,  24  Cal. 
A.  646,  142  P  124;  Peo. .v.  Balestierl, 
23  C:al.  A.  708,  139  P  821. 

D.  C. — ^Prlce  v.  U.  S.,  14  App. 
391. 

Qa. — Roberson  v..  State,  15  Ga.  A. 
646,    83   SE  877. 

Ida. — State  v.  Rooke,  10  Ida.  388, 
79   F    82 

111.— Lamb  v.  Peo..  219  HI.  399, 
76  NE  578;  Dreyer  v.  Peo.,  188  111. 
40,  58  NE  620,  59  NE  424.  58  LRA 
869  [aff  187  U.  S.  71,  23  SCt  28,  47 
L.  ed.  79];  Morrison  v.  Peo.,  62  111. 
A.    482. 

Ind. — Shenkenberger  v.  State,  154 
Ind.  1  630,  57  NE  619;  McQueqn  v. 
State,   82  Ind.  72. 

Kan. — State  v.  Schmidt,  71  Kan. 
862.   80  P  948. 

Ky. — Magan  v.  Com.,  119  SW  734; 
Martin  v.  Com.,  100  SW  872,  30  KyL 
1196;  Taber  v.  Com.,  82  SW  443,  26 
KyL  764;  Hunt  y.  Com..  12  SW  127, 
11    KyL    363. 

lai. — State  T.  Deas,  88  Ia.  Ann. 
681. 

Mich.— Peo.  V.  Smith,  192  Mich. 
355.  158  NW  849. 

Mo. — State  v.  Lewkowltz,  266  MOi 
613,  178  SW  68;  State  v.  Gleason, 
172  Mo.  269,  72  SW  876:  State  v. 
Taylor,  134  Mo.  109,  35  SW  92:  State 
V.  Burks,  182  Mo.   363,  34  SW  48. 

Nebr.— Coll  v.  State,  62  Nebr.  16, 
86  NW  926.     • 

N.  T. — Ostrander  v.  Peo..  28  Hun 
38. 

S.  C. — State  V.  Norton,  69  S.  C. 
464.   48  SE  464. 

Tex. — Cook  V.  State,  4  Tex.  A. 
2«6. 

Va— Hardy  v.  Com.,  110  Va.  910. 
67  SE  522:  McCue  v.  Com..  103  Va. 
870.    49    SE    623. 

N.  W.  Terr. — ^Rex  v.  Toto.  6  Terr. 

T      ea 

'78.'  State  ▼.  Baker,  28  Ida.  72T. 
156   P  103. 

79.  Peo.  V.  Lopez.  21  Cal.  A.  188, 
131  P  104;  Ryan  v.  State.  30  Oh.  Clr. 
Ct.    306. 

80.  Young  Clung  v.  State.  16  Ariz. 
79,  136  P  631. 

81.  State  V.  Sutfln,  22  W.  Va. 
771. 

89.  Peo.  V.  Evans,  5  Cal.  Unrep. 
Cas.   125,   41  P  444. 

83.  Oalg  v.  Com..  6  KyL  329; 
Orner  v.  State,  78  Tex.  CJr.  415,  183 
SW  1172. 

84.  Knouff  ▼.  Peo.,  6  III.  A. 
154. 

8B.  State  v.  Atkinson.  104  La.  670, 
29    S   279. 
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the  jury,'*  to  qaestions  asked  the  proseonting  wit- 
ness in  the  presence  of  the  jnry,'^  and  to  the  sepa- 
ration of  the  jury.**  Before  an  accused  can  com- 
plain on  appeal  of  being  compelled  to  proceed  in 
the  absence  of  certain  jurors  who  had  been  sum- 
moned, he  must  ha;ve  asked  for  the  postponement 
of  the  case  a  sufBcient  time  to  enable  the  absent 
jurors  to  be  procured.** 

Verdict,  judgment,  and  sentence.  Objections  as 
to:.the  form,  regularity,  requisites,  and  sufficiency  of 
the  verdict,**  or  of  the  judgment  and  the  sentence,** 


cannot  be  raised  for  the  first  time  on  appeal.  But 
an  objection  that  the  punishment  is  cruel  and  un- 
usual and  in  violation  of  a  constitutional  provision 
m^  be  raised  for  the  first  time  on  appeal.** 

Oimdact  and  remarks  of  conrt  or  of  conaaeL  The 
rule  that  an  objection  to  irregularities  in  the  con- 
duct of  a  trial  court  be  raised  for  the  first  time  on 
appeal  applies  to  remarks  or  conduct  of  the  pre- 
,  siding  judge  prejudicial  to  accused.'*  The  rule  also 
applies  to  the  arp;uments  and  conduct  of  counsel,'* 
unless  the  objectionable  argument  is  so  prejudieial 


88.  State  v.  Bogrla,  26  Ida.  687, 
m  P   789. 

87.  Harris  v.  State,  <4  Tex.  Cr. 
6(4,    144    SW   232. 

88.  Wright  V.  State,  (Okl.  Cr.) 
1E8  P  290.  But  see  Campbell  v.  Com., 
162  Ky.  10«,  172  SW  110  (construing 
Cr.  Code  Proc  (  281,  as  amended 
by  Acts  [1910]  p  269,  and  holding 
that  the  separation  of  the  Jury  In  a 
capital  case,  although  first  brought 
to  the  attention  of  the  trial  court 
on  a  motion  for  a  new  trial,  may 
be  reviewed  by  the  appellate  court). 

89.  Mays  V.  State,  60  Tex.  Cr. 
165,    96    SW   329. 

90.  Ala. — Morrison  v.  State,  161 
AJa.  118,  44  S  43:  Morrissette  v. 
State,  (A.)  76  S  177  [certiorari  den 
76  S  430];  Jefferson  v.  State,  8  Ala. 
A.    364,    62   S    813. 

Cal. — ^Peo.  V.  Bowman,  24  Cal.  A. 
781,   142  P   496. 

Colo. — ^Rlce  V.  Peo.,  40  Colo.  S77, 
90  P  1031  (objection  to  form  of 
verdict). 

Ga. — ^Wo8tenholm«8  v.  State,  70  Oa. 
669. 

Ky. — Rlsner  v.  Com.,  133  Ky.  11, 
117    SW    318. 

Miss. — Peoples  v.   State,   S3  S   289. 

Ho— State  v.  Miles,  19j9  Mo.  630, 
98    SW   26 

N.  M.— State  v.  Cabodl.  18  N.  M. 
613,  138  P  262  (variance  between 
name  of  foreman  on  verdict  and  on 
roll   of  jurors). 

N.  T. — Peo.  V.  Cummins,  163  App. 
Dlv.  9S,  1S8  NTS  517  [aff  209  N.  T. 
283.    103    NK    169]. 

Porto  Rico. — ^Peo.  v.  CJristy,  9  Porto 
Rico  621. 

S.  C. — State  V.  Gadsden,  70  S.  C. 
430.    60    SB   16. 

[a]  Bnla  appUed., — (1)  An  objec- 
tion to  the  propriety  of  a  general 
verdict  cannot  be  considered  on  ap- 
peal when  the  objection  made  by 
accused  at  the  trial  was  solely  as  to 
the  sufnciency  of  the  indictment  and 
did  not  raise  the  question  as  to  the 
mode  of  trial  or  call  for  an  election 
between  counts.  Peo.  v.  Dunn,  90 
N.  T.  104  [rev  27  Hun  272].  (2) 
Where,  In  a  prosecution  for  homicide, 
there  was  no  motion  at  the  close  of 
the  people's  case,  or  at  the  close  of 
the  whole  case,  to  take  the  case  from 
the  jury  or  to  discharge  the  prisoner, 
and  there  were  no  excentions  to  the 
charge,  and  defendant  did  not  move 
to  take  any  degree  of  murder  or 
manslHughter  from  the  jury,  he  could 
not  object  on  appeal  that  a  verdict 
of  manslaughter  in  the  first  degree 
should  not  be  permitted  to  stand, 
because  if  guilty  at  all  he  was  guilty 
only  of  manslaughter  In  the  sec- 
ond degree.  Peo.  v.  Darragh.  141 
App.  Dlv.  408,  126  NYS  622  [alj  203 
N.  Y  627  mem,  96  NB  1124  mem]. 
(3)  But  an  objection  that  the  jury 
failed  to  find  on  the  sneclal  issue  of 
former  conviction,  and  found  a  ver- 
dict of  conviction,  may  if  apparent 
on  the  record  be  considered  on  ap- 
peal, although  not  raised  at  the 
trial.    Davis  v.  State.  42  Tex.  494. 

[b]  Xa  Velnwska  where  a  verdict 
of  guilty  in  a  prosecution  for  lar- 
ceny omitted  a  statement  as  to  the 
value  of  the  property  stolen,  which 
statement  was  reaulred  by  statute. 
It  was  held  that  the  appellate  court 
could    consider    the    latter,    although 


the  attention  of  the  trial  court  was 
not  directed  to  the  omission.  Holmes 
v.    State,    58    Nebr.    297,    78    NW    641. 

91.  Cal. — Peo.  V.  Barton,  88  Cal. 
176,  26  P  1117  (as  to  the  time  when 
the  sentence   was   pronounced). 

Colo. — Davis  V.  Peo.,  47  Colo.  1, 
106    P    879. 

Ga. — Grant  v.  State,  89  Oa.  393, 
15  SB  488  (that  accused  was  sen- 
tenced  in   his   absence). 

Ind.— Cheek  v.  State,  171  Ind.  98, 
85  NE  779;  Skaggs  v.  State,  108 
Ind.  63,  8  NE  696  (to  the  character 
of  the  punishment  imposed) ;  Doug- 
lass V.  State,  72  Ind.  385  (objections 
to  the  form  of  the  judgment). 

Ky. — Hansford  v.  Com.,  170  Ky. 
700,    186    SW    893. 

La. — SUte  V.  Nlcolosl,  128  La.  836, 
842,  56  S  475  [quot  Cycj.  See  also 
State  V.  Curtis,  44  La.  Ann.  320,  10 
S  784  (where  the  necessity  for 
prompt  objection  to  defects  and  Ir- 
regularities in  the  judgment  la  rec- 
ognized). 

Porto  Rico. — ^Peo.  v.  Brenes.  9 
Porto  Rico  503;  Peo.  v.  Abreu,  8 
Porto  Rico  101. 

S.  D. — State  v.  Sonnenschein,  >7  8. 
D.    139,    156    NW    906. 

See  also  State  v.  Page,  60  Kan. 
664,  67  P  514;  Com.  v.  Hardlman, 
7  Allen  (Mass.)  683:  Cross  Hill  v. 
Owens,  61  S.  C.  22,  39  SB  184:  State 
V.  Dunlap.  26  Wash.  292,  65  P  544 
(In  all  of  which  cases  the  necessity 
for  prompt  objection  to  defects  and 
irregularities  In  the  judgment 'Is  rec- 
ognized). 

fa]  •oapawdoa  of  ■esteso**— A 
defendant  who  does  not  object  to  the 
suspension  of  a  sentence  may  not 
complafn  on  appeal  that  the  court 
had  no  authority  to  suspend  the  sen- 
tence. Hogeett  V.  State,  101  Miss. 
272,  57  S  811:  Fuller  v.  State,  100 
Miss.  811.  57  S  806,  39  LRANS  242, 
AnnCaRt914A   98. 

99.  Weems  y.  TT.  S..  217  V.  S.  849. 
30  set  544,  54  L.  ed.  793,  19  AnnCas 
70B. 

93.  TT.  S. — ^Kettenbach  v.  TT.  S.,  202 
Fed.  377.  120  CCA  606. 

Ala. — ^Thomas  v.  State,  160  Ala. 
31.    48    S    871. 

Cal. — Peo.  V.  Bishop,  184  Cal.  682. 
66  P  978;  Peo.  v.  Bruzzo.  24  Cal. 
41;  Peo.  V.  Wing,  28  Cal.  A.  63,  137 
P  48:  Peo.  V.  Inversoll,  21  Cal.  A. 
768,  182  P  1052;  Peo.  v.  Lawlor,  21 
Cal.  A.  68,  131  P  63;  Peo.  v.  Ferrara. 
IS  Cal.  A.  271,  122  P  1080;  Peo.  v. 
Walker,  16  C^l.  A.  400,  114  P  1009: 
Peo.  V.  Osbom.  12  Cal.  A.  148,  106 
P  891. 

Fla. — Smith  V.  State,  65  Fla.  56, 
61  S  120;  Roten  v.  State,  31  Fla. 
514,  12  S  910. 

Ga. — ^Perdue  v.  State,  186  Oa.  277, 
69  SB  184:  KIdd  v.  State,  11  Ga. 
A.  147,  75  SB  2B6:  Brantley  v.  State, 
10    Ga.    A.    24.    72    SB    620. 

111. — Peo.  V.  Abrams,  249  111.  619, 
94  NB  986;  Peo.  v.  Lee.  248  HI.  64, 
93  NB  321:  Collins  V.  Peo.,  194  111. 
506.    62    NK    902. 

Ind.— Dibble  v.   State.   48  Ind.   470. 

Iowa. — Stnte  V.  Mulhollen,  173 
Iowa  242,  155  NW  262;  State  v.  War- 
ren,  101   NW  508. 

Ky. — ^Wallace  v.  Com..  167  Ky.  277, 
180  SW  SRI;  Smith  v.  Com..  119  Ky, 
280.  83  SW  647,  26  KyL  1229:  Turner 
V.  Com..  76  aw  853,  25  KyL  981. 


La. — SUte  V.  Moore,  119  La.  664. 
44    S    299. 

Md. — Hummelshtme  vl  State,  126 
Md.  663,  93  A  990,  AnnCasl917E  1072. 

Mich.— Peo.  V.  Burkhart.  166  Mich. 
240,  130  NW  697;  Peo.  v.  Shelters,  90 
Mich.  333,  58  NW  362;  Peo.  v.  Har- 
per,   83    Mich.    273,    47    NW  221. 

Minn. — State  v.  Lewis,  86  Minn. 
174.  90  NW  318;  State  ▼.  Lauten- 
schlager,   22  Minn.  614. 

Miss. — Brumfield  v.  State,  101  Miss. 
610,  69  S  849,  921;  Gibson  v.  State, 
76  Miss.  136,  23  S  682. 

Hont. — State  v.  Biggs,  46  Mont. 
400,    M3   P   410. 

N.  J. — State  V.  Rombolo,  89  N.  J. 
L.  666,  99  A  434;  State  v.  Schaeffer. 
87   N.   J,   L.   663,    94  A   698. 

N.  M.— Terr.  y.  McOrath,  16  N. 
M.  202,  114  P  864;  Terr.  v.  Taylor,  11 
N.   M.   688,    71   P   489. 

N.  T.— Peo.  V.  Noonan,  14  NTS 
619.  \ 

Okl.— Huft  V.  Terr.,  16  Okl.  876, 
85  P  241;  Bethel  v.  State,  8  Okl. 
Cr.  61,  126  P  698. 

Pa. — Com.  V.  Wasson,  42  Pa.  Super. 
88-  Com.  V.  Donnelly.  40  Pa.  Super. 
116;  Com.  V.  Hecirrlonlc,  39  Pa. 
Super.   510. 

S.  C— State  V.  Molloy."  79  8.  C 
76.  60  SB  228. 

Tex. — Bulllngton  v.  State,  78  Tex. 
Cr.  187,  180  SW^  679;  Mitchell  v. 
State.  66  Tex.  Cr.  645.  144  SW  1006; 
Newton  V.  State,  66  Tex.  Cr.  87.  148 
SW  688;  Owens  v.  State,  68  Tex.  Cr.  ^ 
633,  141  SW  630:  Bovce  v.  State,  68 
Tex.  Cr.  374,  187  SW  116;  Coy  v. 
State,  69  Tfex.  Cr.  879,  128  SW  414; 
Went   v.   State,   7  Tex.   A.  160. 

Wa8h..^State  v.  Clem,  49  Wash. 
273.    94    P    1079. 

W.  Va.— State  v.  Allen,  46  W.  Va. 
65.    30  SB  209. 

Wis.-t-Lowe  V.  State,  118  Wis.  641, 
96   NW   417. 

fa]  Objeotions  to  Miaaika  nsAe 
by  tlM  trial  j«M*  when  the  Jury 
were  Impaneled  for  the  week  were 
insufflclently  preserved,  although  ob- 
jection was  then  made,  where  ac- 
cused's trial  -wiis  not  called  until 
four  days  later  and  the  objection  was 
not  then  renewed.  Newton  v.  State, 
66    Tex.    Cr.    87.    143    SW    638. 

84.  TT.  8. — CThambe'-s  v.  TT.  S..  237 
Fed.  613.  150  CCA  895:  Donnldson  v. 
TT.  S.,  208  Fed.  4.  125  CCA  816:  Hlg- 
gins  V.  U.  S.,  186  Fed.  710.  lOR  CCA 
48;  C!hadwick  v.  TT.  S.,  141  Fed.  828, 
72  C!CA  848;  Shelp  v.  U.  S.,  81  Fed. 
694.   26   CCA   670. 

Ala. — Johnson  v.  State,  162  Ala. 
46,  44  S  670;  Nuckols  v.  State.  109 
Ala.  2,  19  S  604:  Jackson  v.  State. 
11  Ala.  A.  SOS,  66  S  877;  Long  T. 
State.  2  Ala.  A.  96.  57,8  62. 

Ark. — Lynch  v.  State.  95  Ark.  168, 
128   !3W   loss. 

Cal. — Peo.  V.  Kromphold,  172  Cal. 
612,  157  P  699;  Peo.  v.  Flemlnar,  166 
Cal.  367,  136  P  291,  AnnCaslSlEB  881: 
Peo.  v.  Rogers,  163  Cnl.  476.  126  P 
143:  Peo.  V.  Babcock,  160  Cal.  537,  117 
P  549;  Peo.  v.  Parrington,  140  Cal. 
666,  74  P  288;  Peo.  v.  Blshon,  134 
Cal.  682,  66  P  976:  Peo.  v.  Phelan, 
12S  Cal.  551,  56  P  424:  Peo.  v.  Brit- 
tan.  118  Cal.  409,  50  P  664;  Peo.  v. 
Kramer,  117  Cal.  647,  49  P  842;  Peo. 
V.  Lane,  101  Cal.  518,  36  P  16;  Peo. 
V.  Beaver,  88  Cal.  419,  23  P  821; 
Peo.  V.  Shem  Ah  Fook,  64  <3a.l.  380,  1 
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P  347;  Peo.  v.  Fodera,  3S  Cal.  A. 
i,  1S4  P  22;  Peo.  V.  Souleotea,  27 
Cal.  A.  288,  149  P  802;  Peo.  v. 
Vaushn.  26  Cal.  A.  736,  147  P  116, 
117;  Peo.  V.  Panagoit,  25  Cal.  A. 
158,  148  P  70;  Peo.  v.  Klser,  24  Cal. 
A.  540.  141  P  1078;  Poo.  V.  Carmean, 
23  Cal.  A.  396,  138  P  117:  Peo.  V. 
Cramley,  23  Cal.  A.  340,  138  P  123; 
Peo.  V.  Mancuso,  23  Cal.  A.  146,  187 
P  278;  Peo.  V.  Stein,  28  Cal.  A.  108, 
1S7  P  271;  Peo.  v.  Kizer,  22  Cal.  A. 
10,  133  P  616,  621,  134  P  346;  Peo. 
T.  Hetzler,  21  Cal.  A.  80,  130  P 
11»2;  Peo.  V.  'VValker,  U5  Cal.  A.  40o, 
114  P  1009:  Peo.  T.  I>Iar,  8  Cal.  A. 
600,  97  P  686;  Peo.  v.  Amer,  8  Cal. 
A.  137,  96  P  401:  Peo.  v.  White,  6 
Cal.  A.  329,  90  P  471;  Peo.  v.  Wright, 
4  Cal.  A.  704,  89  P  364;  Peo.  v.  Owens, 
3  Cal.  A.  750,  86  P  .980. 
Colo. — ^Tashlma    v.    Peo.,    58    Colo. 

98,  144  P  200;  Henwood  v.  Peo.,  67 
Colo.  544,  148  P  »7S,  AnnCasl916A 
1111;  Foster  v.  Peo.,  66  Colo.  452. 
139  P  10;  Oilstrap  v.  Peo.,  80  Colo. 
2(5,  70  F  325 ;  Torris  v.  Peo.,  19  Colo. 
438,  36  F  153. 

Fla. — Graham  v.  State,  72  Fla.  610, 
73   S   594;   Thomas  v.   State,    47    Fla. 

99.  36  S  161;  Michael  v.  State,  40 
Fla.  265,  23  S  944;  Smith  T.  State,  25 
Fla.  517,  6  8  482.        ' 

Ga.— Bird  v.  State,  142  Ga.  696, 
83  SK  238.  AnnCasl916C  206;  Thomas 
V.  State.  129  Ga.  519,  59  SB  246; 
CDell  V.  State,  120  Ga.  162,  47  SB 
577;  TUBKle  ▼.  State,  119  Ga.  969, 
47  SE  577;  Smith  v.  State.  119  Ga. 
113,  46  SB  79;  Herndon  v.  State,  111 
Ga.  178,  36  SB  634;  Kearney  v.  State, 
101  Oa.  803,  29  SB  127,  65  AmSR 
344;  Hinsman  v.  State,  14  Ga.  A.  481, 
81  SB  367;  Moore  v.  State^  10  Ga. 
A  805,  74  SB  315;  Lavender  v.  State, 
9  Ga.  A.  856,  72  SB  437;  Clarke  v. 
State,    5   Ga.   A.   93.    62   SB   663. 

111.— Peo.  V.  King,  276  111.  138, 
114  NE  601;  Peo.  v.  Well,  243  111. 
208,  90  NB  731,  134  AmSR  367;  Clef- 
ford  V.  Peo..  229  111.  633,  82  NB  343; 
Bleich  ▼.  Peo.,  227  111.  80,  81  NB  36; 
Flynn  v.  Peo.,  222  111.  303,  78  NB 
617;  Mash  V.  Peo.,  220  111.  86,  77 
NB  92;  Glover  v.  Peo.,  204  III.  170, 
68  NB  464;  Collins  v.  Peo.^  194  111. 
506.  62  NB  902;  Campbell  v.  Peo.. 
109  ni.  665.  60  AmR  621;  Mayes  v. 
State.  106  111.  306.  46  AmR  698;  Bul- 
llner  v.  State,  95  III.  394;  Wilson 
v.  Peo.,  94  111.  299;  Peo.  v.  Oldfleld, 
173  111.   A.    656. 

Ind. — Clokey  v.  State.  182  Ind.  589. 
107  NE  273;  MePheraon  v.  State,  178 
Ind.  588.  99  NB  984;  Adams  v.  State, 
179  Ind.  44,  99  NE  483;  Radley  v. 
State,  174  Ind.  64S.  92  NB  541:  Heath 
T.  State,  173  Ind.  296.  90  NB  310, 
21  AnnCas  1056;  Duncan  v.  State, 
171  Ind.  444,  86  NB  641;  Williams 
T.  State.  169  Ind.  384.  82  NB  790; 
Currier  v.  State.  167  Ind.  114.  60 
NE  1023;  Robb  v.  State,  144  Ind. 
569,  43  NB  642;  Fierce  v.  State,  109 
Ind.  536,  10  NB  302;  Richie  v.  State, 
5»  Ind.   121. 

Iowa. — State  v.  tiounabury,  178 
Iowa  656,  169  NW  998:  State  v. 
Cliocklett,  165  Iowa  611,  136  NW  534; 
State  v.  KImes.  152  Iowa  240.  132 
NW  180;  State  v.  Hogan,  145  Iowa 
aS2,  124  NW  178;  State  v.  Matheson, 
142  Iowa  414,  120  NW  1036,  134 
AmSR  426;  State  v.  Hossack.  116 
Iowa  194,   89  NW  1077. 

Ran. — State  v.  Tennlson,  42  Kan. 
330,  22  F  429;  State  v.  Stockman, 
(A)    58   P    1006. 

Ky.— Taylor  v.  Com.,  172  Ky.  186, 
188  SW  1087;  Prey  v.  Com.,  149  Ky. 
528,  184  SW  896;  Combs  v.  Com.,  160 
Ky.  386,  169  SW  879;  Wright  v.  Com., 
155  Ky.  750,  160  SW  476:  Hosklns  v. 
Com,  162  Ky.  805,  154  SW  919;  Law- 
«on  v.  Com.,  152  Ky.  113.  153  SW  56; 
Burton  v.  Com.,  151  Ky.  687,  162 
SW  545;  Idle  v.  Com.,  148  Ky.  618, 
147  SW  881;  Miracle  v.  Com.,  148  Ky. 
463t  146  SW  1186;  Blanton  v.  Com., 
147  Ky.  812,  146  SW  10;  Burch  v. 
Com..  121  SW  996;  Magan  v.  Com., 
119  SW  734;  Chapman  v.  Com.,  112 
SW  667,  33  Kyli  965 ;  Napier  v.  Com., 
UO  SW  842,   S3   KyL,   636;  France  v. 


Com.,  100  SW  1193,  30  KyL  1297; 
Stevens  v.  Com.,  124  Ky.  32,  98  SW 
284,  30  KyL  290;  Mcintosh  v.  Coin., 
96  SW  917.  28  KyL  1100;  Sweat  v. 
Com..  96  SW  843,  29  KyL  1067;  Tay- 
lor V.  Com.,  93  SW  292,  294,  28  KyL 
1331,  1348;  Wheeler  v.  Com.,  120  Ky. 
697,  87  SW  1106.  27  KyL  1090;  King 
v.  Com..  76  SW  841,  26  KyL  713; 
Johnson  v.  Com.,  55  SW  487,  21  KyL 
1421;  O'Brien  T.  Com.,  89  Ky.  864,  12 
SW  471,  11  KyL  534;  Patterson  v. 
Com.,  86  Ky.  318,  5  SW  765,  9  KyL 
481;  Little  V.  Com.,  7  KyL  531,  13  Ky. 
Op.  869;  Sexton  v.  Com.,  6  KyL  441, 
13  Ky.  Op.  148;  Morris  v.  Com.,  6 
KyL   370,    13   Ky.   Op.    87. 

La. — State  v.  Warren,  138  La.  361. 
70  S  326;  State  v.  Duvall,  136  La 
710,  66  S  904,  LRA1916B  1264;  State 
■V.  Robertson,  133  La.  806.  63  S  363; 
State  y.  Williams.  124  La  779,  60 
S  711;  State  v.  Procella,  106  La.  618, 
29   S   967. 

Mass. — Com.  v.  Richmond,  207 
Mass.  240,  98  NB  816,  20  AnnCas 
1269. 

Mich. — Peo.  T.  Macsulski,  194  Mich. 
193,  180  NW  576;  Peo.  v.  Prontera, 
186  Mich;  343,  152  NW  1019;  Peo. 
V.  Danenberg,  176  Mich.  837,  142  NW 
347;  Peo.  v.  Mulvaney,  171  Mich.  272, 
137  NW  165;  Peo.  v.  Sartorl,  168 
Mich.  308,  134  NW  200;  Peo.  v.  Gld- 
dlngs,  159  Mich.  523,  124  NW  546,  18 
AnnCas  844;  Peo.  v.  Ecarlus,  124 
Mich.  816,  83  NW  628:  Peo.  v.  Haley. 
48  Mich.  495.  12  NW  671. 

Miss. — BIchburcer  v.  State.  90 
Miss.  806.  44  S  772;  Regan  v.  State, 
87  Miss.  422,  39  S  1002;  Powers  v. 
State.    83   Miss.    691,    36   S   6. 

Mo. — State  v.  Johnson,  192  SW 
441;  State  v.  Eudaly,  188  SW  110; 
State  V.  Miller,  264  Mo.  395,  175  SW 
187;  State  v.  Baker,  264  Mo.  339, 
176  SW  64;  State  v.  Webb.  254  Mo. 
414,  182  SW  622;  State  v.  Wellman, 
253  Mo.  302.  161  SW  795;  State  v. 
Raftery.  252  Mo.  72,  158  SW  585; 
State  V.  Rasco,  289  Mo.  686.  144  SW" 
449;  State  v.  Phillips,  233  Mo.  299. 
135  SW  4:  State  v.  Groce,  230  Mo. 
702.  132  SW  237;  State  v.  Green,  229 
Mo.  642,  129  SW  700;  State  v.  Wil- 
son, 223  Mo.  173,  122  SW  671;  State 
v.  Chenault,  212  Mo.  132,  110  SW 
696;  State  v.  Zorn,  202  Mo.  12,  100 
SW  691;  Champagne  .v.  Harney,  189 
Mo.  709,  88  SW  92 ;  State  v.  Williams, 
186  Mo.  128,  84  SW  924;  State  v. 
Meals,  184  Mo.  244,  83  SW  442;  State 
v.  Gartrell,  171  Mo.  489,  71  SW  1045; 
State  V.  Holloway,  156  Mo.  222,  56 
SW  734;  State  v.  Williams,  121  Mo. 
399,  26  SW  339;  State  v.  Welsor,  117 
Mo.  570,  21  SW  443;  State  v.  Taylor, 
98  Mo.  240.  11  SW  570;  State  v. 
Crutcher.  189  Mo.  A.  302.  175  SW 
299;  State  v.  Humfeld.  132  Mo.  A. 
639,  166  SW  331;  State  v.  Snider, 
151  Mo.  A.  699,  132  SW  299:  State 
V.  Curtwrlght.  134  Mo.  A.  588.  114 
SW  1146;  State  v.  BaVnett.  110  Mo. 
A,  584.  86  SW  615;  State  v.  McChes- 
ney.  16  Mo.  A.  259  [rev  on  other 
grounds  90  Mo.  120,  1  SW  8411;  State 
v.  Pollard,  14  Mo.  A.  583. 

Mont. — State  v.  Bloor,  20  Mont. 
574,  52  P  611;  State  v.  Gay,  18  Mont. 
51,  44  P  411;  State  v.  Cadotte.  17 
Mont.    315,    42   P    867. 

Nebr. — McMartIn  v.  State,  95  Nebr. 
292.  145  NW  695;  Holmes  v.  State, 
82  Nebr.  406.  118  NW  99:  Hamblln 
v.  SUte,  81  Nebr.  148,  115  NW  850, 
16  AnnCas  569;  Connolly  v.  State, 
74  Nebr.  340.  104  NW  754:  Catron 
V.  State.  62  Nebr.  889.  72  NW  354; 
Bohanan  v.  State,  18  Nebr.  57,  24 
NW  390,  63  AmR  791;  Bradshaw  v. 
State.  17  Nebr.   147.   22   NW   361. 

Nev. — State  v.  McMahon,  17  Nev. 
365.    30   P   1000. 

N.  J. — State  V.  Fish,  100  A  181; 
State  V.  Parker,  84  N.  J.  L.  417,  86 
A  1103:  State  v.  Parker,  83  N.  J.  L. 
172,  83  A  690  [aft  84  N.  J.  L.  417, 
86  A  11031;  State  v.  l^ockman,  83  N. 
J.   L.   168,    83  A  689. 

N.  M. — Terr.  v.  Torres,  16  N.  M. 
615.    121    P   27. 

N.  T. — ^Peo.  V.  Seldenshner,  210  N. 
T.   341,  104  NE  420, 


N.  C. — State  v.  Cameron,  166  N.  C. 
379,  81  SB  748;  State  v.  Harrison. 
145  N.  C.  408.  69  SE  867;  State  v. 
Archbell.  139  N.  C.  537.  51  SB  801: 
State  V.  Davis.  184  N.  C.  633.  46  SE 
722;  State  v.  Tyson,  133  N.  C.  692, 
45  SB  838;  SUte  V.  PoweU,  106  N. 
C.  635.  11  SB  191;  State  v.  Lewis, 
93  N.  C.  681. 

N.  D.— State  v.  Glass,  29  N.  D. 
620,  161  NW  229. 

Okl. — Stutsman  v.  Terr.,  7  Okl. 
490,  64  P  707;  Woody  v.  State,  10 
Okl.  Cr.  322,  136  p  430,  49  LRANS 
479;  Bowman  v.  State,  9  Okl.  Cr.  627, 
132  F  824;  Johnson  v.  State,  6  OkL 
Cr.  IS,  113  P  552;  Johnson  v.  U.  S., 
2  Okl.  Cr.  16,  99  P  1022;  Bllton  v. 
Terr.,  1  Okl.  Cr.  566.  99  P  163;  Vlck- 
ers  v.  U.  S.,  1  Okl.  Cr.  452,  98  P 
467. 

Or. — State  v.  O'Donnell,  77  Or.  116, 
149  P  636;  State  v.  Blodgett,  60  Or. 
329,  92  P  820;  State  v.  Abrams,  11 
Or.    169,    8    P    327. 

Pa. — Com.  v.  Pollchinus,  229  Pa. 
311,  78  A  382;  Com.  v.  Elsenhower, 
181  Fa.  470,  37  A  521,  59  AmSR  670: 
Com.  v.  Shields,  50  Pa.  Super.  1; 
Com.  V.  Mlsslmer,  39  Pa.  Super.  648; 
Com.   V.    Livingston,   5   Pa.    Dlst.    666. 

S.  C— State  V.  Davis,  88  S.  C.  229, 
70  SE  811,  34  LRANS  295;  State  v. 
Hilton,  87  S.  C.  434,  69  SE  1077,  Ann 
Casl912B  1057;  State  v.  Green,  48  S. 
C.  136,  26  SB  234;  State  v.  Sullivan. 
43  S.  C.  205,  21  SB  4;  State  v.  John- 
son, 43  S.  C.  123,  20  SE  988;  State 
v.    Turner,    36   S.    C.    5S4,    15    SB   602. 

S.  D.— State  V.  Holburn,  23  S.  D. 
209,   121   NW  100. 

Tex. — BulHngton  v.  State,  (Cr.) 
190  SW  154;  Medlock  v.  State,  (Cr.) 
185  SW  566;  Little  v.  State,  77  Tex. 
Cr.  339,  178  SW  326;  Smith  v.  State, 
74  Tex.  Cr.  232,  168  SW  522;  Miller 
V.  State,  72  Tex.  Cr.  151,  161  SW 
128;  Hooper  v.  State,  72  Tex.  Cr.  82, 
160  SW  1187;  Goodwin  v.  State,  70 
Tex.  Cr.  600,  158  SW  274;  Love  v. 
State,  68  Tex.  Cr.  228,  150  SW  920; 
Majors  v.  State,  63  Tex.  Cr.  488,  140 
SW  1095;  MlUIcan  v.  State,  63  Tex. 
Cr.  440,  140  SW  1136;  Jones  v.  State,  , 
63  Tex.  Cr.  394,  141  SW  953;  Melton 
V.  State,  63  Tex.  Cr.  362,  140  SW  230: 
l..eech  V.  State,  63  Tex.  Cr.  339,  139 
SW  1147;  Hlcltey  v.  State,  62  Tex. 
Cr.  568,  138  SW  1051;  Germany  v. 
State,  62  Tex.  Cr.  276.  137  SW  ISO, 
AnnCasl913C  477;  Woodward  v. 
State,  68  Tex.  Cr.  412.  126  SW  271; 
Jones  V.  State,  68  Tex.  Cr.  313,  125 
SW  914;  Pollard  V,  State,  68  Tex. 
Cr.  299,  126  SW  390;  Hatchell  v. 
State,  47  Tex.  Cr.  380,  84  SW  234; 
Dean  v.  State,  47  Tex.  (Jr.  243,  83  SW 
816;  Hoyle  v.  State,  (Cr.)  70  SW  94; 
Moore  V.  State,  (O.)  70  SW  89: 
Colter  V.  State,  41  Tex.  Cr.  78,  61  SW 
945:  Randolph  v.  State,  (Cr.)  49  SW 
591;  Jackson  vl  State,  (Cr.)  87  SW 
430;  Galllhar  v.  State,  (Cr.)  37  SW 
329;  Boscow  v.  State,  33  Tex.  Cr. 
390,  26  SW  625;  McKlnney  v.  State. 
31  Tex.  Cr.  583,  21  SW  683;  Wolf- 
forth  V.  State,  31  Tex.  Cr.  387,  20 
SW  741;  Wea thereby  v.  State,  29 
Tex.  A.  278,  15  SW  823;  Kennedy  v. 
State,  19  Tex.  A.  618;  Young  ▼. 
State,    19    Tex.    A.    536. 

Utah. — State  v.  Sir;nay,  40  Utah 
626,  122  P  748;  State  v.  Hftworth, 
24  Utah  398,  68  P  155. 

Wash. — State  v.  Penton,  80  Wash. 
325,    70    P   741. 

Wis.— Martin  v.  State,  79  Wis.  165, 
48  NW  119. 

Wyo. — Eads  v.  State,  17  Wyo.  490, 
101  P  946;  Horn  v.  State,  12  Wyo. 
80,  73  P  706. 

[a]  Opportnnlty  to  make  ebjeo- 
tloim  It  Is  not  error  to  refuse  to 
permit  defendant's  attorney  to  Inter- 
rupt the  argument  of  the  state's  at- 
torney and  permit  the  assigning 
of  reasons  for  the  objection  so  that 
the  jury  would  understand  the  ob- 
jection. Edwards  v.  State,  61  Tex. 
Cr.   307.   136   SW   640. 

[b]  Wsoondnot  of  the  pxoseoitt- 
laf  attorney  la  examining  irltneascs 
Is  not  of  itself  without  timely  ob- 
jection sulBcIent  to  require  the  court 
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that  its  effect  could>  not  be  removed  by  instruc- 
tions.*" 

Matters  relating  to  witnesses.  Objections  to  al- 
lowing the  recall  of  witness,'"  to  the  failure  of  the 
court  to  examine  the  witnesses  as  to  aggravation 
and  mitigation  of  the  offense  as  required  by  stat- 
ute*' or  as  to  the  limiting  of  the  number  of  wit- 
nesses,**'cannot  be  raised  for  the' first  time  on  ap- 
peal. 

An  objection  that  defendants  jointly  indicted  and 
tried  were  nof  allowed  to  be  separately  defended  by 
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counsel,**  or  an  objection  as  to  the  discharge  of  a 
codefendant,  cannot  be  first  made  on  appeal.'  And 
an  objection  of  one  joint  defendant,  made  at  the 
trial,  as  to  improper  remarks  of  the  state's  attor- 
ney in  his  argument  is  of  no  avail  to  his  code- 
fendant.* 

[i  3333]  e.  To  InstmctionB.  The  general  rule 
is  that  objections  to  instructions  not  made  at 
the  trial  court  cannot  first  be  raised  on  appeal.* 
Thus  an  objection  made  for  .the  first  time  on  appeal 
to  an  instruction  which  correctly  declared  the  law 
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that  it  was  premised  on  a  fact  of  which  there  was 
no  proof  cannot  be  considered.''  So  an  objection 
that  an  instraction  incorrectly  stated  the  issues 
raised  by  the  pleadings  in  a  criminal  case,'  or  con- 
tained a  misstatement  of  the  evidence,*  or  a  mis- 
statement of  fact  ^ot  binding  on  the  jury,'  cannot 
be  first  raised  on  appeal.  Bnt  it  has  been  often  held 
^hat  an  objection  to  a  charge  may  be  considered  on 
appeal,  although  not  made  in  the  trial  court,  if  the 
error  is  fundamental  and  clearly  prejudicial.'  In 
some  jurisdictional,  if  the  trial  court  refuses  to  sub 

Q.  B.   4S2. 

Pr.  i:dw.  IsL — Rex  v.  Casaidy,  7 
EastLR  21(. 

See  also  Antoscio  v.  Super,  Ct., 
U  R.  I.  332.  9S  NE  848. 

[a]    BaU   as^ltojL— (1)    AlthouEh, 


>n  Instruction  navlnff  been  amendiMi 
after  defendant's  counsel  had  closed 
bis  argument,  be.  If  desiring  it, 
sliould  bave  been  permitted  to  argue 
it  as  amended,  but  not  having  re- 
qoested  permlaslon  so  to  do,  he  may 
not  complain  on  appeal  for  the  first 
time.  Manasco  v.  State,  104  Arlc. 
397.  148  SW  1025.  (2)  Where  In- 
structions on  reasonable  doubt  cor- 
rectly stated  the  law.  and  then  added 
tliat  a  "reasonable  doubt"  -was  one 
for  which  a  good  and  sufficient  rea- 
son should  be  given,  accused,  com- 
plaining of  the  addition,  must  make 
a  speciflc  request  for  Its  elimina- 
tion. Bennett  v.  State,  95  Arlc.  100, 
128  SW  851.  (3)  Where,  on  a  trial 
for  murder,  no  objection  was  made 
or  exception  saved  to  the  charge 
on  self-defense.  It  cannot  be  re- 
viewed on  appeal.  Drlggers  v.  U.  8., 
7  Ina.  T.  752,  104  SW  1186.  (4)  The 
objection  that  an  instruction  In  crim- 
inal prosecution  as  to  the  credibil- 
ity of  witnesses  Is  not  sufflclently 
specific  Is  waived  by  failure  to  make 
such  objectlan  at  the  trial.  State  v. 
Walters.  178  Iowa  1108.  180  NW  821. 
'5)  Giving  an  Instruction  on  rea- 
sonable doubt,  without  adding  an  in- 
struction on  qircumstantial  evidence. 
on  which  the  state  relied,  was  not 
ground  for  reversal.  In  the  absence 
of  a  request  for  modification  or  am- 
plification of  the  instruction.  State 
T.  Alley.  149  Iowa  196,  128  NW  843. 
'*)  Any  error  In  Instructions  refer- 
ring to  statements  by  defendant  to 
certain  witnesses  as  admissions  In- 
stead of  as  confessions,  which  la  not 
called  to  the  attention  of  the  trial 
court,  is  unavailing  on  appeal.  State 
».  Smith.  119  Minn.  107,  187  NW 
t95.  (7)  'Where  defendant  in  a 
homicide  case  failed  t<\  object  that 
an  instruction  failed  to  preaent  the 
right  of  imperfect  self-defense  and 
made  his  objection  for  the  first  time 
in  the  motion  for  new  trial,  it  was 
too  late  to  obtain  a  review  on  ap- 
peal. State  V.  Kretschmar,  232  Mo. 
».  133  BVr  16.  (8)  The  action  of 
the  court  in  explaining  to  the  jury 
the  meaning  of  the  Instructions  as 
to  the  extent  of  the  punishment,  on 
their  coming  into  court  and  request- 
ing an  explanation,  will  not  be  re- 
newed irhen  no  objections  were 
made  at  the  trial.  State  v.  Miles, 
1»  Mo.  630,  98  SW  25.  (9)  Where, 
hi  a  prosecution  for  assault,  defend- 
snt  did  not  request  a  speciflc  Instruc- 
tion defining  the  distinctions  between 
ussDlt  in  the  third  degree  and  as- 
ailt  in  the  first  and  second  degrees, 
he  could  not  object  on  appeal  that 
an  instruction  given  while  defining 
Msault  In  the  third  degree  In  the 
words  of  the  statute  did  not  specifi- 
cally define  such  distinctions.  State 
rTracey,  35  Mont.  662,  90  P  791.  (10) 
An  objection  that  an  Instruction 
commented  on  the  weight  of  evidence 
In  violation  of  the  statute,  not  being 
ltirt.<;dlctlonal,  cannot  be  considered 
;hen  not  raised  below.  State  v.  Mc- 
Donald. 21  N.  M.  110.  162  P  1189. 
(11)  That  complaint  may  be  made 
°*c<iuse  of   an    illustration    in    the 
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charge,  attention  of  the  trial  court 
should  have  been  called  to  It  at  the 
time.  Peo.  v.  Curtis.  168  App.  Div. 
372,  136  NTS  682  [aff  208  N.  Y.  747 
mem,  100  NB  1131  mem].  (12)  An 
objection  to  an  alleged  error  in  sum- 
ming up  the  statement  of  the  state's 
contentions,  not  made  at  the  time  so 
that  the  judge  could  pass  upon  It.  Is 
waived.  State  v.  Merrick,  172  N.  C. 
870,  90  SE  ?67.  (13)  The  court's 
statement  in  the  charge  that  a  cer- 
tain fact  stood  admitted  will  not  be 
reviewed  In  the  absence  of  objection 
thereto  at  the  time.  State  v.  Lance. 
149  N.  C.  661,  63  SB  198.  (14) 
Where  there  was  no  objection  to  the 
charge  as  not  making  it  sufflclently 
plain  that  the  jury  must  be  gov- 
erned by  the  evidence  without  regard 
to  public  opinion,  such'  objection  can- 
not be  considered,  where  there  was 
no  request  to  charge  on  that  subject. 
State  v.  Williams,  76  S.  C.  135,  66 
SE:  788.  (16)  An  Instruction  that  if 
the  jury  believe  that  any  witness  has 
wilUuUy  testified  falsely  to  "any 
matter,"  instead  of  any  "material 
matter,"  they  are  at  liberty  to  disre- 
gard his  testimony  entirely,  except 
in  so  far.  as  the  same  Is  corroborated, 
is  not  ground  for  reversal,  the  at- 
tention of  the  court  not  having  been 
particularly  called  to  such  error. 
State  v.  Charter,  16  Wash.  121,  46  P 
746. 

4.  Moulton  V.  State.  106  Ark.  602, 
152  SW  132;  State  v.  Walker,  79  S. 
C.   107,   60   SE  309. 

5.  State  v.  Hampton,  79  S.  C-  179, 
60  SE  669;  State  V.  Waldrop.  73 
S.  C.  60,   52  SB  793. 

6.  Com.  V.  Martin,  49  Pa.  Super. 
626;  State  v,  Davis,  27  S.  C.  609,  4 
SE  667;  State  v.  Jones.  21  S.  C.  696. 

7.  State  v.  Lovell,  88  N.  J.  L. 
363,  96  A  38;  State  v.  KroU,  87  N.  J. 
L.    330,    93   A    571. 

&  Iowa. — State  v.  Goerlng,  106 
Iowa   636,    77    NW  327. 

La. — State  v.  Reed.  60  tA.  Ann. 
990,  24  S  131;  State  v.  Ferguson,  37 
La.   Ann.    61. 

Mont. — State  V.  Oordon.  85  Mont. 
458.   90  P  173. 

Nebr. — ^Thompson  v.  Peo..  4  Nebr. 
524. 

Okl.— May  v.  Smith,  (Cr.)  162  P 
338;  Cochran  v.  State,  4  ,Okl.  Cr.  390, 
111    P   978. 

Tex. — Bishop  V.  State,  43  Tex.  390; 
Jones  V.  State,  (Cr.)  163  SW  75; 
Carpenter  v.  State,  69  Tex.  Cr.  381, 
163  SW  >883;  Kinney  v.  Stete.  65 
Tex.  Cr.  251,  144  SW  257;  Dowling  v. 
State,  63  Tex.  Cr.  366,  140  SW  224; 
Gonzales  v.  State,  35  Tex.  Cr.  339, 
33  SW  363,  60  AmSR  51;  Jackson  v. 
State.  22  Tex.  A.  442,  3  SW -.111; 
■Veal  v.  State,  8  Tex.  474;  Spears  v. 
State,   8  Tex.  A.   467. 

■Va. — Thornton  v.  Com.,  24  Gratt. 
(65   Va.)    657. 

[a]  'Where  fh*  court  mlsdlreets 
the  Jonr  a*  to  the  penalty,  the  error 
will  be  noticed  on  appeal,  although 
no  objection  to  the  charge  was  made 
below.  'Veal  v.  State,  8  Tex.  A.  474; 
Spears  v.  State,  8  Tex.  A.  467. 

8.  Fowler  v.  State,  8  Okl.  Cr.  180. 
126  P  831. 

10.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  laKonlslana.(l)  the  objection 
must  be  made  before  the  jury  re- 
tires   State  V.  Fuseller   51  La.  Ann. 


mit  instructions  to  the  attorneys  for  inspection,  de- 
fendant will  be  entitled  on  appeal  to  such  objec- 
tions and  exceptions  as  he  might  have  had  in  the 
lower  court  if  the  instructions  had  been  submit- 
ted.* The  time  at  which  the  objection  must  be 
made  in  the  trial  court  varies  according  to  the  stat- 
utes or  rules  of  court  of  the  different  states.*' 

BefUBal  to  give  instnictioiis.  An  objection  to  a 
refusal  to  give  instructions  requested  cannot  'be 
first  considered  on  appeal.'*  As  a  rule  error  caubot 
be   predicated   on    the   refusal    of   an   instruction 

1317.  26  3  264;  State  v.  Reed,  50  La. 
Ann  990,  24  S  131.  (2)  And  objec- 
tions to  Instructions  first  urged  on  a 
motion  for  a  new  trial  will  not  be 
considered  on  appeal.  State  v,  'Wes- 
ton, 107  La.  46,  31  S  383. 

[b]  Xa  Sebraska  it  is  sufflclent 
if  the  objection  Is  made  by  a  mo- 
tion for  a  new  trial.  Barker  v.  State, 
73  Nebr.  469,  103  NW  71;  Sullivan 
v.  State,  68  Nebr.  796,  79  NW  721: 
Lackey  v.  State,  66  Nebr.  298,  It 
NW  661;  Jolly  v.  State.  43  Nebr. 
857.   62  NW   300. 

[c]  b  v«w  KMdoo  an  objection 
to  an  instruction  first  made  after 
verdict  comes  too  late.  State  v. 
Johnson,    21    N.    M.    432,    155    P    721. 

[d]  Xa  Texas  (1)  until  recently 
the  objection  had  to  be  made  before 
argument.  Oonzales  v.  State,  74  Tex. 
Cr.  468.  171  SW  1149.  (2)  But  now 
It  must  be  made  before  the  charge 
is  read  to  the  jury.  Tudyk  v.  State. 
(Cr.)    186    SW   668;    Taylor   v.    State, 

77  Tex.  Cr.  587.  179  SW  1161;  Bow- 
den  V.  State.  76  Tex.  Cr.  812,  174' 
SW  839;  Bedford  v.  State,  76  Tex. 
Cr.  329,  170  SW  727;  James  v.  State, 
72  Tex.  Cr.  467.  163"  SW  61.  (3)' 
And  It  has  been  held  that  the  ques- 
tion was  raised  too  late  where  It 
was  brought  to  the  attention  of  the 
court  for  the  first  time  on  a  mo- 
tion for  a  new  trial.  Samples  ▼. 
State,  (Cr.)  190  SW  486.  (4)  But  if 
the  charge  Is  fundamentally  errone- 
ous objection  may  be  first  taken  by 
a  motion  for  a  new  trial.  Tudyk 
V.    State,    supra;    Sampson   v.    State, 

78  Tex.  Cr.  432,  181  SW  193;  Abrieo 
V.  State,  77  Tex.  Cr.  286,  178  SW 
518  (defendant  not  allowed  a  rea- 
sonable time  to  make  objections 
after  a  submission  of  the  6harge  to 
him). 

U.  Ala. — ^Brlgman  v.  State,  8  Ala. 
A.  400,  62  S  980;  Snead  v.  State,  7  Ala. 
A.    118,    61    S    473. 

Ark. — Lucius  v.  State,  116  Ark.  260, 
170  SW  1016;  McFarland  v.  State,  83 
Ark.    98,    103    SW   169. 

Colo. — Campbell  v.  Peo..  66  Oolo. 
302.    133    P    1043. 

Fla. — McCoy  v.  State,  40  Fla,  494, 
24  S  485;  Milton  v.  State,  40  Ffa.  261, 
24   S  60. 

Ind.— Lee  v.  State,  177  Ind.  232, 
97  NB  785  (questions  must  first  be 
submitted  to  trial  court  in  a  mo- 
tion   for   new   trial). 

Iowa. — State  v.  Knutson,  91  Iowa 
649.   60   NW   129. 

Kan. — SUte  ▼.  Clough,  70  Kan. 
610,  79  P  117. 

Mo. — State  v.  Brashears,  188  SW 
1061;  State  v.  Sloan,  186  SW  1002; 
State  V.  LewkowltE,  265  Mo.  613, 
178  SW  68;  State  -v.  Foran,  266  Mo, 
213,  164  SW  216:  State  v.  Duvenick, 
237  Mo.  185,  140  SW  897;  State  v. 
Nord,  230  Mo.  665,  132  SW  239; 
State  V.  Morgan,  196  Mo.  177.  95  SW 
402,  7  AnnCas  107;  State  v.  Urspruch, 
191  Mo.  43.  90  SW  451;  State  v. 
Fisher,  162  Mo.  169,  62  SW  690:  State 
V.  Huir,  161  Mo.  459,  61  SW  900, 
1104;  State  v.  Palmer.  161  Mo.  152,  61 
SW  651;  State  v.  Arnewine,  136  Mo. 
130,   37  SW  799. 

Mont. — State  v.  Stone,  40  Mont. 
88     105    P    89 

N.  M.— State  v. '  Analla,  18  N.  M. 
294,  136  P  600;  Terr.  v.  Lobato,  17 
N.    M.     666,    134    P    222,    LRA1917A 
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oralljr  requested,'^  although  the  appellate  oonrt  may 
in  its'  discretion  consider  the  point  as  raised."  The 
fact  that  no  objection  was  made  to  the  instmctions 
given  does  not  prevent  a  review  of  a  refusal  to  in- 
struct which  is  duly  excepted  to.**    - 


N.  C. — State  V.  Summers,  173  N.  C. 
775,  »2  SE  828:  State  v.  Johnson,  172 
N.  C.  920,  90  SE  426;  State  v.  Mer- 
rick, 172  N.  C.  870,  90  SE  2S7:  State 
V.  Fogleman,  164  N.  C.  468,  79  SE 
879 

dr.— state  v.  McAvoy,  67  Or  1,  109 
P  763. 

Tex.— Ellis  V.  State,  (Cr.)  189  SW 
1074;  Teem  v.  State,  (Cr.)  183  SW 
1144;  Sampson  v.  State,  78  Tex.  Cr. 
432,  181  SW  193;  Vinson  v.  State,  77 
Tex.  Cr.  646.  179  SW  674;  Speer  v. 
State.  76  Tex.  Cr.  348,  171  SW  201; 
Bedford  v.  State,  75  Tex.  Cr.-  309, 
170  SW  727;  Taylor  v.  State,  76  Tex. 
Cr.  20,-A69  SW  672  (objection  made 
in  an  amended  motion  for  a  new 
trial);  Jarrot  v.  State,  74  Tex.  Cr. 
500.  168  SW  95;  Williamson  v.  State, 
74  Tex.  Cr.  289,  167  SW  360;  Jones 
v.  State,  74  Tex.  Cr.  206,  167  SW 
1110;  Burse  v.  State,  73  Tex.  Cr. 
606,  167  SW  63;  Simmons  v.  State, 
7»  Tex.  Cr.  288,  164  SW  843;  Fate 
V.  State,  73  Tex.  Cr.  278,  164  SW  1018; 
Meredith  v.  State,  73  Tex.  Cr.  147. 
164  SW  1019;  Qould  T.  State.  66 
Tex.  Cr.  662.  146  SW  179;  Wagoner 
y.  State.  63  Tex.  Cr.  180,  140  SW 
339;  Vela  v.  State,  62  Tex.  O.  361, 
137  SW  120;  Outley  v.  State,  (Cr.)  99 
SW  96;  Franklin  v.  State,  46  Tex.  Cr. 
470,  76  SW  473;  Faulkner  v.  State, 
(O.)  38  SW  616. 

Wash. — State  v.  Anderson,  20 
Wash.  193.  55  P  89. 

U.  Shirley  v.  State,  6  Ga.  A.  611, 
<8  SE  583;  Bradley  v.  State,  142 
Wis.  137,  124  NW  1024. 

13.  Bradley  v.  State,  142  Wis.  187, 
124  NW  1024. 

14.  State  V.  Walters,  178  Iowa 
1108.  160  NW  821. 

15.  U.  S. — ^Thompson  v.  U.  8.,  202 
Fed.  401,  120  CCA  676,  47  LRANS 
206;  Steers  v.  U.  S..  192  Fed.  1,  112 
CCA  423;  Horn  v.  U.  S.,  182  Fed.  721, 
106  CCA  163  [certiorari  den  219  U. 
S.  685,  31  set  470,  55  L.  ed.  347}; 
Ball  v.  n.  S.,  147  Fed.  82.  78  CCA 
126.  1 

Ala. — Grlsham  v.  State,  147  Ala.  1, 
41  S  997;  Jones  v.  State,  13  Ala.  A. 
10,  68  S  690;  Wall  v.  State,  2  Ala. 
A.    157,    56    S    57, 

Aril.— Vincent  v.  State,  16  Arls. 
297,  145  P  241;  Sisson  v.  State,  16 
Arte.  170.  141  P  718;  Terr.  v.  Dooley, 
3  ArlE.  60,  78  P  138. 

Ark.— Lucius  V.  State,  116  Ark.  260. 
170  SW  1016;  Joiner  v.  State,  113 
Ark.  112,  167  SW  492;  Reed  v.  State, 
103  Ark.  391,  147  SW  76,  AnnCasl914B 
811;  Roy  v.  State,  102  Ark.  688, 
145  SW  190;  Hobbs  T.  State,  86  Ark. 
860,   111    SW    264. 

Cal.— Peo.  V.  Bailey,  142  CaX  434, 
76  P  49;  Peo.  v.  Lopez,  21  Cal.  A. 
188,  131  P  104;  Peo.  v.  Spencer,  16 
Cal.  A.  756,  117  P  1039;  Peo.  v.  Hutch- 
Ings,  8  Cal.  A.  550,  97  F  325;  Peo.  v. 
Smith,  3  Cal.  A.  €2,  84  P  449. 

Conn. — State  v.  (Jarey,  76  Conn.  842, 
56    A    632. 

Fla. — Pugh  v.  State,  66  Fla,  150, 
45  S  1023;  McCoy  v.  State,  40  Fla. 
494.  24  S  485;  Kurta  v.  State.  26 
Fla.    361,    7   S   869. 

Qa. — ^Frank  v.  State,  141  Ga.  243, 
80  SE  1016;  Webb  v.  State,  140  Ga. 
779,  79  SB  1126;  Roberson  v.  State, 
135  Ga.  654,  70  SE  176:  Thomas  v. 
State,  126  Ga.  90,  54  SE  813;  Fears  v. 
State,  125  Ga.  740.  54  SE  661;  Huff  v. 
State,  104  Ga.  621,  30  SE  808-  Wa- 
ters V.  State,  103  Ga.  571,  29  SE  966; 
Skinner  v.  State,  98  Ga.  127,  ^6  SE 
476;  Thompson  v.  State,  (A.)  92  SE 
959;  Grant  v.  State,  19  Ga.  A.  229, 
91  SE  338;  Cooner  v.  State,  16  Ga. 
A.  539,  86  SE  688;  Carter  v.  State, 
IS  Ga.  A.  843,  83  SE  158;  WUkerson 
V.   State,   14   Qa    A.    451,    81    SB    395; 


Harker  v.  State.  8  Ga.  A.  93,  68  SE 
650;  Smith  v.  State,  7  Ga.  A.  710, 
67  SE  1048-  Webb  v.  State,  6  Ga. 
A.  353.  64  SB  lOOlT 

III.— Peo.   V.    Barkas,    266    III.    616. 

99  NE  698. 
Ind. — Dorsey  v.  State,  179  Ind.  531, 

100  NE  369;  Com  v.  State,  177  Ind. 
158,  97  NB  421;  Reynolds  v.  State. 
147  Ind.  3,  46  NE  341;  Garber  v. 
State,  94  Ind.  219;  Mc(3alment  v. 
State,  77  Ind.  250. 

Iowa. — State  v.  Plernot,  167  Iowa 
363,.  149  NW  446;  State  v.  Becker, 
159  Iowa  72,  140  NW  201;  State  v. 
Brandenberger,  151  Iowa  197,  130  NW 
1066;  State  v.  Duffy,  124  Iowa  706. 
100  NW  796;  State  v.  Trusty,  122 
Iowa  82,  97  NW  989.       . 

Kan. — State  v.  Winters,  81  Kan. 
414,  105  P  516;  State  v.  Clough,  70 
Kan.    510,    79    P   117. 

Ky. — Hayes  v.  Com.,  171  Ky.  291, 
188  SW  415:  Wright  v.  Com.,  156  Ky. 
750,  160  SW  476;  Stamper  v.  Com., 
110  SW  389,  83  KyL  580;  Thomas 
V.  Com.,  74  SW  1062,  26  KyL  201. 

Mich. — Peo.  V.  Brott,  163  Mich.  160, 
128  NW  238;  Peo.  v.  Carter,  117 
Mich.  676,  76  NW  90. 

Minn. — State  v.  Johnson,  87  Minn. 
498,    86    NW    378. 

Miss. — ^Johnson  v.  State,  106  Miss. 
94,    63   S   338. 

Mo.— State  V.  Hobson,  177  SW  374; 
State  V.  Douglas,  258  Mo.  281,  167 
SW  562;  State  v.  Wellman,  253  Mo. 
802,  161  SW  796;  State  v.  Thomas, 
250  Mo.  189,  157  SW  330;  State  v. 
Sykee,  248  Mo.  708,  154  SW  1130; 
State  V.  Greaves,  243  Mo.  640,  147 
SW  973;  State  v.  Duyenlck,  237  Mo. 
185,  140  SW  897;  State  v.  Tucker, 
232  Mo.  1.  133  SW  27;  State  v.  Nel- 
son, 225  Mo.  551,  126  SW  505;  State  v. 
Gordon.  196  Mo.  185.  95  SW  420; 
State  V.  Plnley,  193  Mo.  202,  91  SW 
942;  State  v.  Urspruch,  191  Mo.  43, 
90  SW  4R1;  State  v.  Price,  186  Mo. 
140,  84  SW  920;  State  v.  Kinder:  184 
Mo.  276,  83  SW  964;  State  v.  Wood- 
ward, i71  Mo.  598,  71  SW  1015; 
State  V.  Palmer,  161  Mo.  152,  61  SW 
651;  State  v.  Albright.  144  Mo.  638, 
46  SW  620;  State  v.  Rapp,  142  Mo. 
443,  44  SW  270;  State  v.  Williams, 
141  Mo.  316,  42  SW,720;  State  v. 
Duestrow,  137  Mo.  44,  38  SW  654,  39 
SW  266;  State  v.  Nlckens,  122  Mo. 
607,  27  SW  339;  State  v.  Brewer,  109 
Mo.     648,     19     SW    96. 

Mont.— State  v.  Stone,  40  Mont. 
88,  105  P  89;  State  v.  Gordon,  86 
Mont.  458,  90  P  173;  State  v.  Tracey, 
35   Mont.    662,   90   P   791. 

Nebr. — Reynolds  v.  State,  63  Nebr. 
761,    74    NW   330. 

N.  J. — State  V.  Johnson,  100  A  242; 
State  V.  Leo.  80  N.  J.  L.  21,  77  A 
523 

N.  M.— State  V.  Garcia,  19  N.  M. 
414.  143  P  1012;  State  v.  Chavei, 
19  N.  M.  325.  142  P  922;  Terr.  v. 
Harrington.  17  N.  M.  62,  121  P  613; 
Terr.  v.  Torres.  16  N.  M.  615,  121  P 
27:  Terr.  v.  Petttlne,  16  N.  M.  40, 
113  P  843;  Terr.  v.  Ayer,  16  N.  M. 
581.  118  P  604;  Terr.  v.  (3aldwell,  14 
N.  M.  535.  98  P  167;  Terr.  v.  Gon- 
zales, 14  N.  M.  31,  89  P  250;  Terr.  v. 
Watson,  12  N.  M.  419.  78  P  504. 

N.  Y.— Peo.  V.  Flack,  216  N.  T 
123.  110  NE  167:  Peo.  v.  Katz,  164 
App.  DIv.  44,  189  NTS  137  [aff  209 
N.  T.  31.  103  NB  305,  AnnCasl915A 
501]. 

N.  C— State  v.  Bohanon.  142  N.  C. 
696,  56  SB  797;  State  v.  Murray,  139 
N.  C.   640.  61  SB  775. 

N.  D.— State  v.  Haynes,  7  N.  D. 
862.    76    NW   267. 

Or. — State  v,  Brlnkley,  65  Or.  184, 
104   P   893.    106    P  708. 

Pa. — Com.  V.  Huston,  46  Pa.  Super. 


Omiiaion  to  charge.  The  general  rule  is  that  an 
omission  to'  charge  upon  any  particular  portion  of 
the  evidence  or  upon  a  special  theory  of  defense  is 
not  reviewable  unless  the  particular  charge  was  re- 
quested."   Thus  in  the  absen<^  of  a  request  for  a 

172    [aff    232    Pa.'    209,    81    A    1135]; 
Com.   V.  Scott,   38  Pa.   Super.   80S. 

S.  C. — State  V.  Gibson,  88  S.  C.  34,' 
64  SE  607,  916:  State  T.  Haddon.  49 
S.  C.   308,   27.  S^  194. 

S.  D.— State  V.  Viorck,  28  8.  D. 
166,   120  NW  1098,  139  AmSR  1040. 

Tex. — Wood  V.  State,  (O.)  189  SW 
474;  Vinson  v.  State,  77  Tex.  Cr. 
546,  179  SW  574;  Paschal  v.  State, 
76  Tex.  Cr.  464,  174  SW  1057;  Scott 
V.  State,  76  Tex.  Cr.  410,  176  SW  1054; 
Womack  v.  State,  74  Tex.  Cr.  640. 
170  SW  139:  Jarrot  v.  State,  74 
Tex.  Cr.  500,  168  SW  95;  Miles  v. 
State.  78  Tex.  O.  493,  165  SW  667; 
Boyd  V.  State,  72  Tex.  Cr.  452,  162  SW 
860;  Drummond  v.  State,  71  Tex.  Cr. 
260,  158  SW  549;  Baker  v.  State.  69 
Tex.  Cr.  50.  158  SW  631;  Ferrell  v. 
State,  68  Tex.  Cr.  487,  162  SW  901; 
Milam  V.  State,  66  Tex.  Cr.  249.  146 
SW  186;  Gowans  y.  State,  64  Tex. 
Cr.  401,  145  SW  614;  Conger  v.  State. 
63  Tex.  Cr.  312,  140  SW  1112;  Noland 
V.  State,  63  Tex,  Cr.  275,  140  SW 
100;  Robblns  v.  State,  68  Tex.  Cr. 
523,  132  SW  770;  Mass  v.  State,  &» 
Tex.  Cr.  390,  128  SW  394;  Elliott 
V.  State.  69  Tex.  Cr.  1,  127  SW  547; 
Gracy  v.  State,  68  Tex.  <3r.  81,  124 
SW  669;  Durham  v.  State,  57  Tex. 
Cr.  279,  122  SW  558;  Wateon  y. 
State,  62  Tex.  Cr.  86,  105  SW  509: 
Cox  V.  State,  (Cr.)  86  SW  1017: 
Dyer  v.  State,  47  Tex.  Cr.  253,  83 
SW  192;  Pace  v.  State.  (Cr.)  79  SW^ 
531;  Wlndom  v.  State.  44  Tex.  Cr. 
514,  72  SW  198;  Dodson  v.  State. 
(Cr.)  49  SW  78;  Jordan  v.  State,  87 
Tex.  Cr.  222.  38  SW  780,  39  SW  110; 
Rector  v.  State.  (Cr.)  88  SW  77«; 
Flnlan  v.  State,   (A.)   IS  8W  866. 

Utah. — State  V.  Chynoweth,  41  Utah 
354,    126   P   302. 

Wash. — State  ▼.  Baruth.  47  Wash. 
283.  91  P  977;  State  v.  Johnson.  19 
Wash.   410,   53  P  667. 

Wis. — Cupps  V.  State,  120  Wis.  604. 
97  NW  210,  98  NW  646,  102  AmSR 
996 

Wyo. — Patrick  v.  State,  17  Wyo. 
115,   119,   96  P  627    [cit  <3ycl. 

[a]  Bale  applied. — (1)  In  a  trial 
of  a  number  of  defendants  for  con- 
spiracy, where  items  of  evidence  are 
necessarily  admitted  which  at  the 
time  are  competent  against  one  de- 
fendant only,  the  failure  of  the  court 
to  caution  the  Jury  as  the  trial  pro- 
ceeds as  to  the  effect  of  such  evi- 
dence Is  not  reversible  error,  when 
not  requested  so  to  caution  them. 
Steers  v.  U.  S.,  192  Fed.  1,  112  CCA 
423.  (2)  In  the  absence  of  a  timely 
written  request,  the  failure  to  charge 
upon  the  credibility  of  witnesses,  the 
mode  of  impeachment,  or  the  weight 
that  should  be  given  to  the  testimony 
of  witnesses  successfully  Impeached, 
will  rot  be  reversible  error.  Smith 
v.  State,  7  Ga.  A.  710,  67  SB  1048. 
(3)  Acccused  paving  been  convicted 
of  murder,  he  cannot  on  appeal  com- 
plain that  no  Instructions  were  of- 
fered on  the  theory  that  he  was 
guilty  of  manslaughter,  where  that 
question  was  not  raised  by  him  In 
the  trial  court  by  appropriate  request 
for  the  submlssslon  of  such  Issue. 
Peo.  V.  Barkas,  266  III.  516,  99  NE 
69S.  (4)  In  a  prosecution  for  homi- 
cide, defendant,  not  having  objected 
to  the  Instructions  given  because  dif- 
ferent degrees  of  assault  were  not 
charged,  could  not  successfully  urge 
such  omission  on  appeal.  State  v. 
Plernot,  167  Iowa  353,  149  NW  446. 
(5)  Failure  to  give  an  Instruction 
that  evidence  of  the  bad  moral  char- 
acter of  witnesses  could  be  consid- 
ered only  as  bearing  on  their  credi- 
bility, proper  where  there  has  been 
an  attempt  to  so  Impeach  defendant. 


Fortotari 


,  derelo^aants  and  ohaaf**  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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special  ehazge  Bubmitting  the  issue  a  failure  to 
thuge  on  alibi  eannot  be  ui^ed  on  appeal;**  and 
this  ia  also  true  with  respect  to  a  failure  to  in-, 
struct  as  to  the  presumption  of  innocence,'^  or  on 
the  subject  of  self-defense,"  or  that  defendant's 
failnre  to  testify  should  not  be  taken  against  him,*' 
or  failure  to  charge  where  the  allied  offense  was 
committed.*"  It  has  even  been  said  that  the  general 
rale  applies  notwithstanding  the  failure  to  instruct 
resulted  in  injustice  or  in  a  verdict  different  from 
what  it  wonld  have  been  had  the  omission  not  oe- 
corred.'^  But  according  to  some  authorities  an 
omission  to  instruct  will  be  reviewed  on  appeal,  al- 
though no  request  for  a  proper  instruction  was 
asked,  where  such  omission  deprived  defendant  of  a 
fair  trial,"  especially  in  capital  cases.''  So  too  it 
has  been  held  that  failure  to  instruct  on  reasonable 
doubt  is  ground  for  reversal,  although  no  request 


was  made  for  sueh  instruction  unless  the  evidence 
demanded  the  verdict  rendered;'*  but  it  has  also 
been  held  that  failure  to  charge  upon  the  subject 
of  reasonable  doubt  will  not  be  considered  on  re- 
view, where  the  attention  of  the  lower  eonrt  was  not 
directed  to  the  omission,"'  especially  where  no  mis- 
carriage of  justice  resulted  from  the  omission.'* 

[$  3334]  f.  To  JofiBdictloiL  Objections  go- 
ing to  the  jurisdiction  of  the  trial  court  may  be 
raised  for  the  first  time  on  appeal;'^  and  it  has 
been  held  that  a  statute  which  provides  that  failure 
of  the  record  in  a  criminal  case  to  sfaow  jurisdic- 
tional facts  is  not  ground  for  reversal,  in  the  ab- 
sence of  objection  below,  exceeds  the  power  of  the 
legislature.'*  But  a  defendant  -  in  a  criminal  case 
cannot  object  to  the  jurisdiction  for  the  first  time 
on  appeal,  where  he  voluntarily  appears  in  a  court 
haiving  original  jurisdiction  of  the  subject  matter,** 


csnnot  be  complained  of,  in  the  ab- 
sence of  a  request.     State  v.  Becker, 
159  Iowa   72,    140    NW    201.      (6)    In 
the  al>8ence  of  a   request  for  an   In- 
struction on  the  welKht  to  be  given 
to  the  testimony  of  witnesses,  or  of 
any   facts    in    the    case    rendering    it 
peculiarly    important    that    such    in- 
struction be  given,  a  conviction  will 
not  be  reversed   for  failure  to  give 
the  same.     State  v.  Duffy,  124  Iowa 
705.  100  NW  79S.      (7)   In  a  prosecu- 
tion   for    burglary,     failure     of    the 
court  to  admonish  the  Jury  that  evi- 
dence as  to  th«  character  of  defend- 
ant la   to  affect  only   his  credibility 
as  a  witness  is  not  reversible  error, 
unless  by  •  exception  or  objection  or, 
by  a  motion  made  at  the  time  when 
the  attention   of  the  court  is  callled 
to  the  necessity   of   so  admonishing 
the  jury.      Hayes   v.   Com.,    171    Ky. 
291,  188   SW    41S.      (8)    Brror   in   not 
submitting  a  special  defence  relied  on 
to   disprove    an    intent    will    not    be 
considered,  where  no  Instruction  was 
requested    In    regard   to   it.     Peo.    v. 
Carter,    117    Mich.    B76,    76    NW    90. 
(9)   In   a   prosecution   for   homicide, 
where  correct  instructions  were  given 
on  the  issue  of  self-defense,  accused 
who  failed  to   request  additional  in- 
structions cannnot  complain  that  the 
instructions  did  not  sumciently  show 
his    right    to    act    on    appearances. 
.State  T.  Greaves,  243  Mo.  640,  147  SW 
973.      (10)    If    the   court   failed  suffi- 
ciently   to    define    "violent    passion," 
as  used  in  an  instruction  as  to   the 
law  of  murder  in  the  second  degree, 
defendant.  In  order  to  avail   himself 
of  that  objection,  should  have  called 
the  attention   of   the   trial   court   to 
Its  failure  in  that  respect  before  the 
case  was  submitted  to  the  Jury.  State 
r.  Kinder,    184    Mo.    276,   81   SW   »64. 
(U)    Where,    on    a    prosecution    for 
an  assault  with  a  deadly  weapon,  de^ 
(endant  failed  to  request  any  instruc- 
tion as  to  simple  assault,  and  he  was 
found   guilty    of   an   assault    with   a 
deadly  weapon,'he   was   not   entitled 
to  complain  on  appeal  of  the  failure 
to  cliarge   on   simple  aasault.     Terr. 
T.  Gonzales,   314  N.  M.  >1,  89  P  260. 
(12)   Brror   could   not   be   predicated 
upon   the    failure   of    the   court    in   a 
murder   case   to   amplify   its    charge 
upon  the  effect  cm   the  weight   of  a 
witness*   evidence   of   her   confession 
oi  Kuilt  and  general  character,  where 
defendant    did    not    request    Instruc- 
tions further  than  those  given  volun- 
tarily.    Peo.   V.  Flack,  216  N.  T.  128. 
110  NE    167.      (13)    Failure   of   the 
court  to  Instruct  on  the  point  whether 
deceased  was  rational  and  not  delirl- 
ovs  when  she  made  a  dying  declara- 
tion was  not  reversible  error  In  the 
abience  of  request  for  special  charge. 
Paschal    v.    State,    76    Tex.    Cr.    464. 
174  SW   1067.      (14)    Where    accused 
lail.^  to  object   to   the  charge  before 
it  ts  read,   as   falling   to   state    that 
>  witness   is  an  accomplice,   and   no 
•vecial  charge   to   that  effect   is   re- 
Vutted.  error  cannot  be  predicated 


on  the  failure  so  to  instruct.  Wo- 
maclt  V.  State,  74  Tex.  Cr.  640,  170 
SW  139.  >  (15)  Accused  could  not 
complain  of  an  instruction  to  return 
a  verdict  of  not  guilty  if  the  Jury 
did  not  believe  defendant  guilty,  for 
failure  to  use  the  expression  "if  the 
Jury  should  believe  from  the  evi- 
dence," and  the  expression  '^yond 
a  reasonable  doubt,  where  he  failed 
to  request  an  instruction  in  such 
form.  COx  v.  State,  (Tex.  Or.)  86 
SW  1017.  (16)  Failure  of  the  trial 
court  to  give  an  Instruction  limiting 
consideration  of  impeaching  testi- 
mony Is  not  assigrnable  as  error, 
where  no  (uch  instruction  was  re- 
quested. State  V.  Chynoweth,  41  Utah 
364,    126    P    302. 

[b]  VaUnrc  to  Ohaiw*  on  all  tte 
offaaMs  emltraced  im  tiia  ladlotauat 
cannot  be  complained  of  on  appeal, 
where  accused  failed  to  request  spe- 
clflc  instructions  presenting  such 
matter.  Grisham  v.  State,  147  Ala 
1     41   S  997 

'  [c]  Talliua  to  oluuva  on  the  wvL- 
dsmoe  of  defeadaat's  good  oharaater 
cannot  be  complained  of  on  appeal, 
where  defendant  did  not  request  the 
court  so  to  charge.  Peo'.  v.  Ijopes, 
21  Cal.  A.  188,  131  F  104;  Wllkerson  v. 
State  14  Qa.  A.  475  81  SB  896. 
.  [d]  Vailnx*  to  ohasgc  aa  to  the 
law  of  coafe— loaa,  In  the  absence 
of  an  lapproprlate  request,  is  not 
ground  for  reversal  although  certain 
statements  attributed  to.  accused 
amounted  to  a  confession.  Rober- 
Bon  V.  State  135  Ga.  S54,  70  SE 
176. 

re]  Tallnr*  to  iastraot  that  ooa- 
feMuaa  shoald  be  rsoalwed  with 
great  caution,  as  required  by  statute, 
is  not  ground  for  reversal  in  the 
absence  of  a  timely  written  request 
for  such  instruction.  Cooner  v.  State, 
16  Qa  A.  639,  $6  SE  688. 

[f]  That  a  ohaxge  on  otaonsMtan- 
ttal  erldene*  was  not  full  enough 
cannot  be  assigned  as  error  by  ac- 
cused, where  he  did  not  request  a 
fuller  charge.  Ferrell  v.  State,  68 
Tex.    Cr.    487,    162    SW    901. 

16.  Ga. — Solomon  v.  State,  10  Oa, 
A.    469,    73    SE    621. 

Mo.— State  v.  Sykes,  248  Mo.  708, 
1B4   SW  1130. 

Nebr. — ^Ferguson  v.  State,  62  Nebr. 
432.    72   NW   590,   66  AmSR  612. 

Okl. — niklebarger  v.  State,  8  Okl. 
Cr.   816,   127  P  707. 

Tex. — Martines  v.  State,  69  Tex.  <3r. 
280,  153  SW  886;  Harris  v.  State,  67 
Tex.  Cr.  2B1.  148  SW  1074  (although 
there  was  evidence  tending  to  prove 
acccused's  alibi);  Williams  v.  State, 
66  Tex.  Cr.  348,  147  SW  671:  Heman- 
des  V.  State,  64  Tex.  Cr.  73,  141  SW 
268;  Mass  v.  State,  69  Tex.  Cr  890, 
128  SW  394;  Johnson  v.  State,  56  Tex. 
Cr  540,  120  SW  1000;  Phillips  v. 
State,    56   Tex.   Cr.    220,    120   SW   207. 

17.  Williams  v.  Peo.,  164  111.  481, 
45  NE  987. 

18.  Peo.  V.  Carter,  96  Mich.  683, 
66   NW   79;   SUte   v.   PItU,   166   Mo. 


247.   56   SW  887. 

19.  State  V.  Booser,  92  S.  C.  496, 
76   SE   864. 

SO.  Toler  v.  State,  41  Tex.  Cr, 
669.   66   SW  917. 

ai.  State  V.  Lewkowlta,  266  Mo. 
613.  178  SW  68  [in  effect  overr 
State  V.  Conway,  241  Mo.  271,  146  SW 
441]. 

as,  D.  C. — Lomax  v.  U.  S.,  37  App. 
414. 

Iowa. — State  v.  Hathaway,  100 
Iowa  225,  69  NW  449. 

Ldt. — State  V.  Reed.  60  La.  Ann. 
990,    24    S    181. 

Mich. — Peo.  V.  Tund,  163  Iowa  504, 
128  NW  742. 

Tex. — Conger  v.  State,  63  Tex.  Cr. 
312.    140    SW  1112. 

93.  Price  v.  Terr.,  1  Okl.  Cr.  608, 

99  P  157 

94.  Hill  V.  State.  14  Ga.  A.  410, 
81  SE  248;  State  v.  DougUa,  268  Mo. 
281,  167  SW  552;  State  v.  Weinberg, 
246   Mo.  S64,   160   SW   1069. 

96.  Peo.  V.  Carter,  96  Mich.  583, 
56  NW  79. 

98.  Peo.  V.  Tund,  163  Mich.  504. 
128   NW  742. 

97.  Ala. — Jordan  v.  State,  165  Ala. 
114,  61  S  620;  Johnson  v.  State,  141 
Ala.  7,  37  S  421,  109  AmSR  17. 

Ga. — Story  v.  State,  145  Ga,  48. 
88  SE  648;  Brown  v.  State.  123 
Ga.  502.  61  SE  506;  Johnson  v. 
State,  7  Qa.  A.  661,  67  SE  224. 

Ky.— Waters  v.  Com.,  171  Ky.  467. 
188    SW    490. 

La. — State  v.  Nicolosi,  128  La.  886. 
843,    56    S    475     [quot    (Jyc], 

Miss. — Monroe  v.  State,  IDS  Mlap. 
769,  60  S  773;  Rodgers  v.  Hattlea- 
burg,  99  Miss.  639,  55  S  481-;  Ar-  ' 
buckle  V.  State,  80  Miss.  16,  31  S 
437  [overr  Hunt  v.  State,  61  Miss. 
6771. 

Mont. — State  v.  Mallsh,  15  Mont. 
606,  39  P  739;  Terr.  v.  Garland,  6 
Mont.    14,    9    J>    678. 

N.  M.— State  v.  Ascarate.  21  N.  M. 
191.  153  P  1036;  Terr.  v.  Taylor,  11 
N.  M.  588,  71  P  489. 

N.  C. — State  v.  Bossee,  145  N.  C ' 
£79,    59    SE    879. 

Okl.— Shivers  v.  Terr..  18  Okl.  466, 
74  P  899;  Mitchell  v.  State,  7  Okl. 
Cr.  668,  124  P  1112;  In  re  Talley, 
4  Okl.  Cr.  398,  112  P  36,  31  LRANS 
806;   Cave   v.   IT.   S.,   2   Okl.   Cr.    268, 

100  P    1118. 

Or. — State  v.  Swikert,  65  Or.  286, 
132    P    709. 

Philippine. — TJ.  S.  v.  Jayme,  24. 
Philippine   90. 

S.  ■  C. — State  V.  Adams,  78  B.  C. 
436,   63   SE  638.  % 

Tex. — James  v.  State,  72  Tex.  Cr. 
467,  163  SW  61;  Edmanson  v.  State, 
64  Tex.  Cr.  418.  142  SW  887. 

Utah.— State  v.  McNally,  23  Utah 
277,  64  P  765;  State  v.  Morrey,  28 
Utah    273,    64    P    764. 

Vt. — State  V.  Hlrach.  100  A  877.       , 

Va. — Ryan  v.  Com.,   80  Va.  386. 

98.  Arbuckle  v.  SUte,  80  Miss.  16, 
SI   S  437 

89.     Thompson    v.    Com..    103    Ky. 
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or  where,  after  being  committed  by  a  magistrate, 
he-  gives  a  recognizance  for  his  appearance  without 
objecting  to  the  jurisdiction.'"  So  too  after>  final 
judgment  of  conviction  the  jurisdiction  of  the  trial 
court  cannot  be  questioned  by  an  inquiry  into  the 
manner  in  which  accused  was  brought  before  it;*^ 
and  this  is  true,  even  though  accused  was  kidnapped 
and  forcibly  brought  before  the  trial  court  from  a 
foreign  jurisdiction;*'    And  where  the  record  shows 


the  case  to  have  been  fairly  determined  a  eonviction 
oi^ht  not  to  be  reversed  because  of  some  doubt  as 
to  the  jurisdiction.'* 

[$  3335]  g.  Scope  and  Effect  of  Objection. 
Usually  a  general  objection  to  the  ruling  of  the 
court  will  not  be  reviewed,  but  the  objection  must 
point  out  specifically  the  particular  grounds  upon 
which  error  is  allied  to  have  occurred.**  Thus  a 
general  objection  to  an  instruction  given  in  a  erimi- 


685,   46  SW  492,   698,   20  KyL  397. 

30.  Peo.  V.  Venard,  168  IJl.  A. 
254;  State  v.  Compton,  77  Wis.  460, 
46  NW  585. 

314  RiKor  V.  State,  101  Md.  466, 
61  A  631,  4  AnnCas   719. 

3a.  Ex  p..  Ah  Men,  77  Cal.  198,  19 
P  880.  11  AmSR  268. 

83.  Brown  v.  Com.,  78  Pa.  122; 
Com.  V.  McMataon,  14  Pa.  Super.  621. 

34.  U.  S.— Balllet  v.  U.  S.,  129  Fed. 
689,   64    CCA   201. 

Ala. — Long  v.   State,  165   Ala.   101, 

61  8  636;  Braham  v.  State,  143  Ala. 
28,  38  S  919;  Llnnehan  v.  State,  120 
Ala.  293,  25  S  6;  Marvln^v.  State,  (A.) 
72  S  688;  Thomas  v.  State,  11  Ala. 
A.   86,   65  8   863;   Johnson  v.  State,  8 

„Ala.  A.  14,  62  S  460. 
-'  Ark.— Padgett  v.  State,  126  Ark. 
471.  188  SW  1168;  Slim  ▼.  State,  188 
Ark.  688,  186  SW  308;  Johnson  v. 
State,  120  Aik.  193,  179  SW  361:  Hc- 
Gough  V.  State,  119  Ark.  67,  177  SW 
398;  Bruder -v.  State,  110  Ark.  402, 
161  SW  1067;  Jackson  v.  State,  94 
Ark.  169,  126  SW  843;  Melsenheimer 
V.  State,  73  Ark.  407,  84  SW  494; 
Vaughan  v.  State,  68  Ark.  368,  24  SW 
886. 

Cal. — ^Peo.  V.  Schafer,  161  Cat.  673, 
119  P  920;  Peo.  y.  Russell,  166  Cal. 
460,  106  P  416. 

Fla. — Ryan  v.  State,  60  Pla.  26,  68 
S  448;  Sims  v.  State,  59  Fla.  38,  62 
S  198;  Putnal  v.  State,  66  Fla.  86,  47 
S  864;  Kelly  v.  State.  56  Fla.  61,  46 
S  990;  Williams  v.  State,  63  Fla.  89, 
43  S  428 

Qa.— knight  v.  State,  143  Oa.  678, 
8B  SE  915;  Peavy  v.  State,  114  Ga. 
260,  40  SK  234;  Thompson  v.  State, 
66  Ga.  47  (both  murder  cases):  Bish- 
op ▼.  State,  18  Oa.  A.  714,  90  SE  369; 
Cooner  v.  State,  16  Oa.  A.  639,  86  SB 
688 

Ida. — State  v.  Curtis,  29  Ida.  724, 
161  P  678. 

111. — Graft  V.  Peo.,  208  111.  812,  70 
NB  299;  Peo.  v.  Danley,  181  111.  A.  80. 

Ind. — Manhattan  Oil  Co.  v.  State, 
26  Ind.  A.  693,  60  NB  782. 

Iowa. — ^tate  v.  Rowell,  172  Iowa 
208,  164  NW  488;  State  v.  Cooper,  169 
Iowa  671,  151  NW  835;  State  v. 
Beebe.  116  Iowa  128,  88  NW  358. 

Kan. — State  v.  Nelson,  83  Kan.  450, 
111  P  463;  State  v.  Lahore,  81  Kan. 
202,  106  P  47;  State  v.  Everett,  62 
Kan.  276,  62  P  667. 

t,a. — State  v.  Vamado,  126  La.  732, 

62  S  1006;  State  v.  Irvine.  126  La. 
434,  62  S  667;  State  v.  Wiggins,  45 
La.   Ann.   416,   12   S   630. 

Mich. — Peo.  V.  Foglesong,  116  Mich. 
656,  74  NW  730:  Peo.  v.  Haas,  7» 
Mich.    449.    44   NW  928. 

Miss.— Wright  v.  State,  82  Miss. 
421,  34  S  4. 

Mo. — State  v.  Bouslog,  266  Mo.  73, 
180  SW  859;  State  v.  Carryer,  180  SW 
860;  State  v.  Miller,  264  Mo.  441,  175 
SW  191;  State  v.  Lewis,  264  Mo.  420, 
175  SW  60;  State  v.  Miller,  264  Mo. 
396,  176  SW  187;  State  v.  Sherman, 
264  Mo.  374,  175  SW  73;  State  v.  Tat- 
man.  264  Mo.  357,  175  SW  69;  State 
V.  Keller,  263  Mo.  539,  174  SW-  67; 
State  V.  Hamilton.  263  Mo.  294,  172 
SW  593;  State  v.  Fields,  262  Mo.  158, 
170  SW  1132;  State  v.  Kanupka,  247 
Mo.  706,  153  SW  1056;  State  v.  Mc- 
Kenzie,  228  Mo.  385.  128  SW  948; 
State  V.  KuUman,  226  Mo.  625,  125 
SW  449;  State  v.  Wilson,  225  Mo. 
503,  125  SW  479:  State  v.  Wooley,  215 
Mo.  620,  115  SW  417;  State  v.  West, 
202  Mo.  128,  100  SW  478;  State  v    Mc- 


Mullln,  170  Mo.  608,  71  SW  221:  State 
V.  Rosenberg,  162  Mo.  858,  62  SW 
436,  982;  State  v.  McGlnnis,  168  Mo. 
105,  69  SW  83;  State  v.  Toung,  163 
Mo.  446,  66  SW  82:  State  v.  Blsen- 
hour,  132  Mo.  140,  33  SW  785;  State 
V.  Smith,  114  Mo.  406,  21  SW  827; 
State  V.  Walker.  98  Mo.  95,  9  SW  646, 
11  SW  1133;  State  v.  Clement,  (A.) 
183  SW  1133;  State  v.  Meagher,  124 
Mo.  A.  333,  101  'SW  634;  State  v.  Gil- 
son,  114  Mo.  A.  652,  90  SW  400. 

Nev. — State  v.  Mangana,  38  Nev. 
511.  112  P  693. 

N.  J.— State  V.  Sheehy,  81  N.  J.  L. 
664,    80    A    493. 

N.  M.— Terr.  v.  West,  14  N.  M.  646, 
99  P  843. 

N.  Y.— Peo.  V.  Freschi,  169  NTS  28. 

N.  C. — State  v.  Edwards,  126  N.  C. 
1061,   36   SB  640. 

Okl.--Sparks  v.  Terr.,  16  Okl.  127, 
83  P  7l2;  Turner  v.  Terr.,  16  Okl.  667, 
82  P  650;  Price  v.  State,  1  Okl.  Cr. 
368    98  P  447 

dr. — State  v.  Reyner,  60  Or.  224,  91 
P  301. 

Porto  Rloo. — Peo.  v.  Kent,  10  Por- 
to  Rico   326. 

R.  I. — State  ▼.  Sheehan,  28  R.  L 
160,  66  A  66. 

S.  C. — State  V.  Mason,  64  S.  C.  240, 
32  SB  357. 

Tenn.( — Cooper  v.  State,  123  Tenn. 
37.  188  SW  826. 

Tex.— Lee  v.  State,  (Cr.)  193  SW 
313;  Bolden  v.  State.  77  Tex.  Cr.  274, 
178  SW  633;  Calyon  v.  State,  76  Tex. 
Cr.  83,  174  SW  591;  Brown  v.  State, 
74  Tex.  Cr.  356,  169  SW  437;  Chirry  v. 
State,  72  Tex.  Cr.  468,  162  SW  851 
(practice  is  to  give  substance  only 
and  not  details);  Pryant  v.  State,  69 
Tex.  Cr.  467,  163  SW  1156;  Hart  v. 
State,  69  Tex.  Cr.  417,  164  SW  553; 
Stewart  v.  State,  69  Tex.  Cr.  884, 
168  SW  1151;  Walls  v.  State,  69  Tex. 
Cr.  817,  153  SW  130;  Woolrldge  v. 
State,  66  Tex.  Cr.  800,  146  SW  650; 
Browning  v.  State.  64  Tex.  Cr.  148, 
142  SW  1;  Zlmmer  v.  State,  64  Tex. 
Cr.  114,  141  SW  781;  Ford  v.  State, 
64  Tex.  Cr.  14,  142  SW  6;  Teel  v. 
State,  63  Tex.  Cr.  460,  140  SW  340; 
Ellington  V.  State,  63  Tex.  Cr.  424, 
140  SW  1100;  Ellington  v.  State,  68 
Tex.  Cr.  420,  140  SW  1162;  Ward  v. 
State,  63  Tex.  Cr.  194,  140  SW  1109: 
Hlokey  v.  State,  62  Tex.  Cr.  568,  138 
SW  1051:  Hernandez  v.  State,  60  Tex. 
Cr.  30,  129  SW  1109;  Jones  v.  State, 
59  Tex.  Cr.  659,  129  SW  1118;  Flue- 
welllan  v.  State,  69  Tex.  Cr.  334,  128 
SW  621;  Joseph  v.  State,  69  Tex.  Cr. 
82,  127  SW  171;  Lott  v.  State,  68 
Tex.  Cr.  604,  127  SW  191;  Cox  v. 
State,  68  Tex.  Cr.  545,  126  SW  886; 
Taylor  v.  States  53  Tex.  Cr.  615,  111 
SW  151;  Gantt  v.  State.  (Cr.)  105  SW 
799;  Serna  v.  State,  (Cr.J  105  SW 
795;  Johnson  v.  State,  47  Tex.  Cr. 
523,  84,  SW  824;  Adams  v.  State,  47 
Tex.  Cr.  347,  84  SW  231;  Hays  v. 
State,  47  Tex.  Cr.  150.  83  SW  201; 
Kennon  v.  State,  46  Tex.  Cr.  359,  82 
SW  518-  White  v.  State,  (O.)  81 
SW  30;  Kipper  v.  State,  46  Tex.  Cr. 
377,  77  SW  611;  Clark  v.  State,  44 
Tex.  Cr.  536,  72  SW  591;  Hudson  v. 
State,  44  Tex.  Cr.  251,  70  SW  764; 
Johnson  v.  State,  42  Tex.  Cr.  298. 
59  SW  898;  Castlln  v.  State,  (Cr.)  57 
SW  827:  Gass  v.  State.  (O.)  66  SW 
73;  Payne  v.  State,  40  Tex.  Cr.  290, 
50  SW  363;  Carter  v.  State,  40  Tex. 
Cr.  22B,  47  SW  979,  49  SW  74.  619; 
Dudley  v.  State,  40  Tex.  Cr.  31,  48 
SW   179. 


Vt. — State  v.  Pierce.  87  Vt  144,  88 
A  740. 

Va.— Wash.  V.  Com..  16  Oratt.  (67 
VaO   630. 

Wash. — State     v.     Ketterman,     89 
Wash.  264,  164  P  182.      - 

[a]  Bole  applied^.— (1)  Where  de- 
fendant, at  the  trial,  did  not  specifi- 
cally assign  the  district  attorney's 
misconduct  in  attempting  to  intro- 
duce Improper  evidence  as  the  basis 
for  his  objection,  his  misconduct  was 
not  reviewable.  Peo.  v.  Cuin,  27  Cal. 
A.  316,  149  P  796.  (2)  In  order  to  re- 
ly on  appeal  upon  alleged  miscon- 
duct of  a  district  attorney  in  asking 
improper  questions,  accused  should 
have  objected  on  that  specific  ground. 
Peo.  V.  Carmean,  ^3  Cal.  A.  396,  138 
P  117.  (3)  An  objection  to  evidence 
that,  "Like  to  have  the  record  show 
that  all  this  line  of  examination  is 
under  objection.  .  .  .  We  ask  that  all 
this  testimony  be  stricken,"  is  insuf- 
ficient to  warrant  the  court  of  appeal 
in  considering  the  specific  exception, 
that  the  evidence  tended  to  establish 
a  separate,  independent  offense.  Peo. 
v.  Wieland,  10  Cal.  A.  519.  631.  102 
P  828.  (4)  Where  an  information 
against  several  defendants  alleged 
that  one  of  them  was  a  fugitive  from 
Justice,  and  the  whole  Information 
was  read  to  the  Jury  over  defendant's 
objection,  which  did  not  specify  the 
clause  relating  to  the  fugitive  from 
Justice,  that  point  cannot,  for  the 
first  time,  be  raised  on  appeal.  State 
v.  Curtis,  29  Ida.  724,  161  P  678.  (6) 
Error  in  allowing  prosecutrix,  a  deaf 
mute,  to  be  examined  In  the  Jury's 
presence,  to  determine  whether  her 
testimony  could  be  obtained  through 
an  interpreter,  is  no  ground  for  re- 
versing a  conviction  where  no  speci- 
fic objection  was  made.  Peo.  v.  Wes- 
ton, 236  111.  104,  86  NB  188.  .  (6)  An 
objection  to  the  whole  testimony  of 
a  witness  Is  unavailing  to  save  any 
specific  point  if  any  of  the  evidence 
of  such  witness  is  competent.  The 
particular  evidence  claimed  to  be  ob- 
jectionable must  be  pointed  out  to 
the  court.  Peo.  v.  Viakniskkt,  166 
111.  A.  292.  (7)  The  objection  that 
defendant  In  a  prosecution  for  libel 
had  not  been  connected  with  an  ar- 
ticle contained  in  a  newspaper  other 
than  that  in  which  the  alleged  libel 
was  published  afTords  no  basis  for 
the  argument  in  this  court  that  such 
paper  should  have  been  excluded  be- 
cause It  "had  no  connection  with,  or 
relevancy  to,  the  charge  of  libel  set 
forth  in  the  information."  State  v. 
O'Malley,  115  La.  1095,  1103,  40  S 
470.  (8)  An  objection  after  the  close 
of  the  examination  of  a  Juror,  "Chal- 
lenged for  cause,"  is  Insufliclent  to 
preserve  for  appellate  review  any 
error  in  overruling  the  challenge. 
State  V.  Forsha.  190  Mo.  296,  88  SW 
746,  4  LRANS  676.  (9)  Where,  in  a 
trial  for  felonious  assault,  no  objec- 
tion was  made  to  testimony  intro- 
duced to  show  the  flight  of  defend- 
ant, except  that  the  question  of  the 
prosecuting  attorney  was  leading, 
and  no  motion  was  made  to  strike  it 
out  on  the  ground  of  surprise,  an  ob- 
jection that  the  evidence  did  not  tend 
to  show  flight  was  untenable.  State 
V.  Shipley,  171  Mo.  544,  71  SW  1039. 
(10)  An  objection  that  the  proceed- 
ings for  the  drawing  and  striking  of 
a  Jury  are  irregular  and  contrary  to 
law  Is  too  general  to  present  error. 
State  V,  Llttman,   86  N.  J.  L.  463,  92 
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Bal  case  will  not  be  considered  on  appeal,'*,  espe- 
(ially  where  some  of  the  instructions  are  correct;** 
and  an  objection  in  the  appellate  court  that  impor- 
tant matters   were   omitted  from  the  instructions 


without  specifying  what  those  matters  were  or£- 
narily  will  notl)e  considered.*'  So  a  g^eneral  objec- 
tion to  the  admission  or  exelasioa  of  evidence  is 
'insufficient,**  especially  where  some  of  the  evidence 


A  580  laS  88  N.  J.  !■.  392,  96  A  66]. 
(11)  An  objection  to  the  admission 
o(  certain  evidence  on  the  ground 
that  It  contravened  accused's  con- 
gtitutlona)  rights  will  not  be  consid- 
«ed  on  appeal  vhere  the  objection  to 
t&e  evidence  did  not  expressly  raise 
that  ground.  Peo.  v.  Cummins,  209 
N.  Y.  2S3,  103  NB  169  [aff  153  App. 
Wv.  93,  138  1»TS  517].  (12)  Where, 
In  a  prosecution  for  riot,  the  only  ob- 
jection to '  the  introduction  of  Im- 
peaching testimony  was  that  it  was 
not  proper  Impeaching  testimony, 
such  objection  was  InsufSclent  to 
sustain  a  contention  on  appeal  that 
the  wltness.es  were  not  shown  to  be 
competent  to  testify.  State  v.  Mlzls, 
48  Or.  165,  85  P  611,  86  P  361.  (13) 
A  general  objection  to  charges  on 
first  and  second  degree  murder,  man- 
slaughter, and  self-defense,  on  the 
ground  that  the  issues  were  not 
raised  by  the  evidence,  and  because 
the  charge  was  "incomplete,  improp- 
er, and  uicorrect  as  propositions  of 
law,  and  hurtful  to  the  rights  of 
defendant,"  was  not  sufflclently  spe- 
cific to  authorize  a  review  of  the 
charges.  Matthews  ▼.  State,  72  Tex. 
Cr.  654,  163  SW  723.  (14)  In  a  prose- 
cution for  disturbing  a  religious  as- 
semblage, an  objection  that  the  in- 
formation alleged  that  the  congrega- 
tion had  assembled  for  religious  wor- 
ship, while  the  charge  used  the 
words  "religious  purposes,"  is  not  de- 
finite enough  to  require  review. 
I.aird  V.  State,  69  Tex.  Cr.  553,  165 
SW  260.  (16)  An  objection  that  the 
charge  of  the  court  was  erroneous, 
in  that  it  was  made  up  of  statutory 
and  abstract  definitions,  and  was  ar- 
gumentative and  calculated  to  dis- 
close the  opinion  of  the  court,  was 
too  vague  and  general  to  be  consid- 
ered on  appeal.  Smith  v.  State,  46 
Tex.  Cr.  267,  81  SW  936:  108  AmSR 
991.  (16)  Objections  that  the  court 
erred  in  charges  submitting  murder 
in  the  first  degree,  murder  In  the  sec- 
ond degree,  and  manslaughter,  in 
that  the  issues  were  not  raised  by 
the  evidence,  was  too  general  for 
conslderatiofi  on  appeal.  Vines  v. 
State,  67  Tex.  Cr.  365.  148  SW  727. 
(17)  Where  accused  waived  a  spe- 
cial venire,  and  made  only  a  general 
objection  to  the  court's  method  of 
Impaneling  the  Jury,  he  could  not 
on  appeal  complain  that  the  names 
were  not  written  on  separate  slips, 
nor  placed  in  a  box  and  mixed  and 
drawn  therefrom.  Tinsley  v.  State, 
52  Tex.  Cr.  91,  106  SW  847.  (18) 
Where,  on  trial  of  defendant  for  in- 
cest with  his  stepdaughter,  the  case 
was  dismissed  against  her  while  she 
was  on  the  witness  stand  in  order  to 
secure  her  testimony,  the  objection 
tliat  such  dismissal  was  Improper  in 
that  It  interfered  with  defendant's 
arrangements  without  stating  what 
such  arrangements  were  was  too  gen- 
eral to  be  considered  on  appeal.  Stan- 
ford V.  State,  42  Tex.  Cr.  343,  60  SW 
253. 

[b]  Mm  objection  that  a  anMrtlon 
was  iMUUng  cannot  be  considered 
wliere  the  defect  was  not  pointed  out 
by  the  objection  below.  Thomas  v. 
SUte,   11   Ala.   A.    85,    65   S  863. 

[c]  The  q««atloa  of  nuiwiae  In 
admission  of  evidence  is  itot  open  to 
review  where  defendant  merely  ob- 
jected to  the  evidence  on  the  ground 
that  the  state  had  closed  its  case. 
dnft  V.  Peo.,  208  ni.  312,  70  NE  299 
[all  108   111.    A.    168]. 

[d]  A  general  objection  to  the 
■rpoBent  of  tlie  prosMntUur  attor- 
My  is  insufflclent.  State  v.  Tatman, 
J84  Mo.  357,   176  SW  69. 

[«1  A  feoend  diallenfe  of  a  Jnzor 
'or  csase  without  statement  of  the 
(Toond  thereof-  Is  insufficient  to  pre- 
sent any  question  for  review  in  the 
ropreme  court.     State  v.  Wooley,  216 


Mo.  620,  116  SW  417. 

[f]  A  reaeral  obje«tlen  to  the 
qnalllination  of  a  Juror  to   try   the 

case  which  does  not  specifically  point 
out  the  reason  of  the  disqualification 
will  not  be  reviewed  on  appeal.  State 
V.   McGlnnIs,  168  Mo.  105,  59  SW  83. 

[g]  Oeaaral  obJeetloBs  to  the 
oross-OTamliiatlon  of  a  witness  are 
insufficient  to  require  consideration 
on  appeal.  Curry  v.  State,  72  Tex. 
Cr.   463,  162  SW  861. 

[h]  Oenenl  objaotlona  to  tlie 
form  of  »  Iixpotlietlaal  qnestlon  are 
Insufficient  to  present  any  question 
for  review  not  calling  to  the  atten- 
tion of  the  court  the  matter  in  which 
It  is  defective.  Peo.  v.  Fogleaong, 
lie  Mich.  566,  74  NW  730;  State  v. 
Pierce,    87  Vt.    144,    88  A   740. 

[1]  Objection  need  not  be  stated 
In  tbs  lanfvaffe  of  Vhm  statate. — Un- 
der a  statute  authorizing  a  newl  trial 
when  the  verdict  has  been  decided 
by  lot  or  by  any  means  other  than  a 
fair  expression  of  opinion  on  the 
part  of  the  Jurors  where  accused  spe- 
cifically alleged  In  his  application  for 
a  new  trial  that  the  verdict  was  se- 
cured by  Improper  conduct  of  the 
trial  Judge  in  stating  that  the  Jur- 
ors would  be  kept  together  until  an 
agreement  was  reached,  the  question 
was  presented  to  the  trial  court  and 
to  the  appellate  court,  although  de- 
fendant did  not  designate  such 
ground  of  objection  In  the  language 
of  the  statute.  State  v.  Place,  20  S. 
D.  489.  107  NW  829,  11  AnnCas  1129. 

38.  Ala. — Swain  v.  State,  8  Ala.  A. 
26,   62  S  446. 

Ark.— Teel  v.  State,  196  SW  82; 
Paxton  V.  State,  108  Ark.  816,  167  SW 
396. 

Colo. — ^DiUuIo  V.  Peo.,  56  Colo.  339, 
138  P  33 

Ind. — Mountjoy  v.  State,  78  Ind. 
172. 

Iowa. — State  v.  Cooper,  169  Iowa 
671,   151    NW   835. 

Kan. — State  v.  Gurnee,  14  Kan.  111. 

La. — State  v.  Varnado,  126,  Iia.  732, 
52  S  1006. 

Oh. — State  v.  Vancak,  90  Oh.  St 
211,  167  NE  611. 

Ok].— Hess  V.  SUte.  9  Okl.  Cr,  616, 
132   P   605. 

Tex.— Lee  v.  State,  (Cr.)  193  SW 
313;  Woolrldge  v.  State,  66  Tex.  Cr. 
300,  146  SW  550;  Smith  v.  State,  66 
Tex.  Cr.  228.  147  SW  240;  Moore  v. 
State.  65  Tex,  Cr,  453,  144  SW  698: 
Ford  V.  State,  64  Tex.  Cr.  14,  142  SW 
6;  Teel  v.  State.  68  Tqx.  Cr.  460,  140 
SW  840;  Vela  v.  State,  62  Tex.  Cr. 
361,  137  SW  120;  Jones  v.  State,  69 
Tex.  Cr.  669,  129  SW  1118. 

Vt.— State  V.  Turley,  87  Vt  163, 
88  A  662. 

[a]  XUmrtratlons,,^(l)  An  objec- 
tion to  an  abstractly  correct  Instruc- 
tion as  premised  on  a  fact  not  In  evi- 
dence could  net  be  considered  on  ap- 
peal, when  not  specifically  presented 
below.  Moulton  v.  State,  105  Ark. 
502,  162  SW  132.  (2)  A  general  ob- 
jection directed  to  a  large  numbes  of 
Instructions  without  pointing  out  any 
particular  ftrror  In  any  of  them  will 
not  be  sustained.  State  v.  Gurnee, 
14  Kan.  111.  (3)  An  objection  to  a 
charge  that  it  is  contrary  to  the  law 
governing  the  case  on  trial  is  too 
vague  and  general  to  be  available  on 
appeal.  State  v.  Irvine,  126  La.  434, 
52  S  567.  ,  (4)  A  geneial  objection 
that  an  instruction  Is  on  the  weight 
of  the  evidence,  without  pointing  out 
how,  i.s  too  general  to  be  considered 
on  appeal.  Meek  v.  State.  71  Tex. 
Cr.  433,  160  SW  698.  (5)  Complaints 
of  instructIon.i  on  the  ground  that 
the  court  erred  in  refusing  charges 
mentioned  by  number  are  too  eeneral 
to  be  considered  on  appeal.  Walls  v. 
State  69  Tex.  Cr.  317,  153  SW  130. 
(6)  An  objection  to  the  charge  as 
a  whole  and  to  each  paragraph  there- 


of, without  stating  any  grounds  or 
reasons,  was  insufficient  Waters  v. 
State,  66  Tex.  Cr.  572.  148  SW  796. 
(7)  Objections  that  instructions  do 
not  state  the  law  are  material  error, 
or  tend  to  Injure  accused's  rights, 
etc.,  are  too  general  to  be  considered. 
Browning*  v.  State,  64  Tex.  Cr.  148, 
142  SW  I;  Ward  v.  State,  63  Tex.  Cr. 
194,  140  SW  1109.  (8)  Objection  that 
the  trial  court'  in  a  larceny  trial 
"erred  in  defining  what  is  meant  by 
fraudulent  taking"  Is  too  general. 
GlUngton  v.  State,  63  Tex.  Cr.  424. 
425,  140  SW  1100.  (9)  An  obJectiOQ 
that  the  trial  court  erred  in  a  para> 
graph  of  the  main  charge  where  lie 
attempted  to  charge  on  circumstan- 
tial evidence  is  too  general.  Elling- 
ton v.  State,  supra,  (10)  An  objec- 
tion that  an  instruction  was  mislead- 
ing and  calculated  to  prejudice  ac- 
cused is  too  general.  Brown  v.  State, 
75  Tex.  Cr.  S66,  169  SW  487;  Elling- 
ton v.  SUte.  63  Tex.  Cr.  427.  140  SW 
1101.  (11)  Objections  to  the  charge  ' 
because  failing  to  ^>ply  the  law  and 
not  charging  on  an  affirmative  de- 
fense are  too  general  to  be  consid- 
ered on  appeal.  C^Iyon  v.  SUte,  76 
Tex.  Cr.  83,  174  SW  591.  (12)  Ob- 
jection that  an  Instruction  is  not  and 
never  was  the  law  is  too  general. 
Ellington  V.  SUte,  63  Tex.  Cr.  420, 
140  SW  1102.  (13)  Where  an  in- 
struction in  a  homicide  case  is  ob- 
jected to  as  erroneous  because  it 
does  not  fully  and  correctly  state  the 
law  as  to  design  and  malice  afore- 
thought, the  objection  Is  too  general 
to  require  a  review  of  the  charge. 
Leech  v.  SUte.  63  Tex.  Cr^  839,  139 
SW  1147.  (14)  An  objection  to  a 
charge  on  the  ground  •  that  It  Is 
vague,  indefinite,  and  misleading  Is 
too  Indefinite  to  be  considered.  Mo- 
Coy  V.  State,  66  Tex.  Cr.  551,  120  SW 
868;  Dickey  v.  State,  (Tex.  Cr.)  98 
SW  269.  (16)  An  objection  that  a 
charge  as  to  an  accomplice  does  not 
properly  charge  the  law  and  is  on  the 
weight  of  the  testimony  is  too  gen- 
eral to  be  considered.  Tavlor  v. 
State,  63  Tex.  Cr.  616,  111  SW  161. 
(16)  An  objection  that  an  Instruc- 
tion is  ambiguous,  conflicting,  and 
misleading  to  the  Jury  and  prejudi- 
cial to  accused  is  too  general  to  be 
considered  on  appeal.  SUte  v.  Tur- 
ley, 87  Vt  163,   88  A  682. 

Se.  Harris  v.  SUte,  8  Ala.  A.  33. 
62  S  477;  Lee  v.  State,  (Ark.)  172 
SW   832. 

37.  State  v.  Wilson,  226  Mo.  SOS. 
125  SW  479;  Qoldnberrv  v.  SUte,  91 
Nebr.  211,  187  NW  1116. 

38.  U.  S. — Rose  v.  U.  S.,  840  Fed. 
685,  163  CCfA  483;  Blackwell  v.  TJ.  8., 
236  Fed.  912,  150  CCA  174;  Ulmer  v. 
U.  S.,  219  Fed.  641,  134  CCA  127; 
Steers  v.  U.  S„  192  Fed.  1,  112  CCA 
423;  Consldlne  v.  U.  8.,  112  Fed.  342, 
BO  CCA  272  fcertlorari  den  184  U.  S. 
699,  22  SC»  938,  46  L.  ed.  7651;  Davis 
v.  U.  S.,  107  Fed.  753,  46  CCA  619; 
RellTe  v.  U.  S.,  108  Fed.  896,  46  CCA 
25  [rev  on  other  grounds  188  n.  8. 
375,  23  set  334,  47  L.  ed.  508]. 

Ala.— Long  v.  State,  165  Ala.  101, 
51  S  636. 

Conn. — State  v.  Mosca,  W  Conn. 
381,   97  A  340. 

Ga— Hicks  V.  SUte,  146  Qa.  221. 
91    SE   57. 

Ind.— Clokey  v.  State,  182  Tnd.  6L89, 
107  NE  273;  Cotner  v.  State,  173  Ina. 
168,   89  NE  847. 

La. — State  v.  Farrier,  114  La,  679, 
38   S   460. 

Mo— State  v.  Miller,  264  Mo.  441, 
175  SW  191:  State  v.  Lewis,  264  Mo. 
420,  175  SW  80;  State  v.  Tatman, 
264  Mo.  357,  175  SW  69;  State  v. 
Hamilton,  263  Mo.  294,  172  SW  593: 
State  V.  Caaleton.  255  Mo.  201,  164 
SW  492;  State  v.  Wltherspoon,  231 
Mo.  706,  133  SW  323;  State  v.  Yandle, 
166    Mo.    689.    66    SW    632;    State    v. 
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objected  to  waa  admissible.**  But  a  general  objec- 
tion to  evidence  is  sufficient  if  the  evidence  objected 
to  is  palpably  inadmissible  for  any  purpose  or  under 
any  circumstances;*"  and  it  has  been  held  that, 
where  it  is  apparent  that  if  the  objection  had  been 
specific  it  would  have  been  well  taken,  a  general  ob- 
jection to  improper  cross-examination  of  accused 
will  present  a  question  for  review,**     An  accused 


Goddard,  162  Ho.  198,  62  SW  697; 
Stfite  V.  Meagher,  124  Mo.  A.  333, 
101  SW  834. 

N.  H.— State  V.  Newman,  74  N.  H. 
M,  64  A  761. 

N.  T. — Peo.  V.  Smith,  219  N.  T. 
322.  114  NB  50,  35  N.  Y.  Cr,  280  [aft 
172  App.  Dlv.  828.  159  NTS  1073]; 
Peo.  T.  Cummins,  209  N.  T.  283,  103 
NB  169  [aff  163  App.  Dlv.  93.  138 
NTS  617]. 

S.  D. — State  V.  Devera.  32  S.  D. 
4TJ;  148  NW  364. 

Tex. — Wilson  v.  State,  69  Tex.  Cr. 
81,  138  SW  409;  Slmms  v.  Stete.  67 
Tex.  Cr.  98,  148  SW  786;  Hlckey  v. 
State,  62  Tex.  Cr.  668,  138  SW  1061: 
Ctirry  v.  State,  60  T^.  Cr.  158.  94 
SW  1068.1 

Vt. — SUt«  V.  Pierce.  87  Vt,  144,  88 
A  740. 

39.  Ala.— Wilson  ▼.  State.  12  Ala. 
A.  37,  68  S  643. 

Ark. — Padgett  v.  State,  126  Arlc 
471,   188   SW  1168. 

Cal. — Peo.  V.  Jones.  12  Cal.  A.  129. 
106  P  724. 

Oa.— Knight  T.  State,  143  Qa.  678. 
SB  SB  916. 

Kan.— State   v.   Cole.   22   Kan.   474. 

40.  U.  S.— Safford  v.  U.  S.,  233 
VeA.  495,  147  CCA  381. 

Ala. — Brooks  v.  State,  146  Ala.  153. 
41  S  156;  Llnnehan  v.  State,  120  Ala. 
'  293,  26  S  6;  McClellan  v.  State,  117 
Ala.  140,  23  S  653;  Waters  v.  State, 
117  AJa.  108,  22  S  490;  English  v. 
slate,  14  Ala.  A.  636,  72  S  292;  Stokes 
V.  State,  13  Ala.  A.  294.  69  S  303;  Key 
V.  State,  4  Ala.  A.  76,  68  8  946. 

Pla. — Danson  v.  State.  62  Fla.  29, 
S6  S  677:  Futnal  v.  State,  56  Fla. 
86,  47  S  864;  Kelly  v.  State,  56  Fla. 
SI.  45  S  990:  Williams  v.  State,  53 
Fla.  89,  43  S  428;  Hopkins  v.  State, 
62  Fla.  39,  42  S  52;  Flttman  v.  State, 
51  Fla.  94,  41  S  385,  8  LRANS  509; 
Dickens  v.  State.  60  Fla.  17,  38  S 
•09;  Schley  v.  State,  48  Fla.  53,  37 
S  618;  Klrby  V.  State.  44  Fla.  81,  32 
8  836;  Brown  t.  State,  44  Fla.  28, 
32  S  107;  Mitchell  v.  State,  43  Fla. 
684,  31  S  242;  Wallace  v.  SUte,  41 
Fla.   647,   26  S  711. 

Ind.— Whitney  v.  SUte.  1B4  Ind. 
673,  57  NE  898. 

Mo. — State  v.  Carryer,  180  SW  850; 
State  V.  Sherman,  264  Mo.  374,  175 
SW  73;  State  v.  Hu0,  161  Mo.  469, 
61  SW  900,  1104. 

N.  Y.— Peo.  V.  Smith,  219  N.  T.  222. 
114  NB  50,  35  N.  T.  Cr.  280  [aff  172 
App.  DiT.  826,  169  NTS  10731. 

Tex. — ^Rice  v.  State.  51  Tex.  Cr. 
265,  103  SW  1166. 

Vt. — State  V.  Comstock.  86  Vt.  42, 
83  A  639. 

Wash. — State  v.  Iiance,  94  Wash. 
484,  162  P^74;  State  v.  Shaw,  76 
Wash.    326,    136   P    20. 

Wyo. — Parker  v.  State,  24  Wyo. 
491,  161  F  552. 

41.  Peo.  V.  Morrison,  194  N.  T. 
176,  86  NG  1120,  128  AmSR  562  [rev 
124  App.  Dlv.  10,  108  NTS  282,  and 
rearg  den  196  N.  T.  116,  88  NE  21, 
133   AmSR   780,   16  AnnCas  871]. 

4S.  Ala. — Carpenter  v.  State,  23 
AU.  84;  Waning  v.  SUte,  (A.)  73  S 
216;  Harbin  v.  State,   (A.)  72  S  694. 

Cat. — Peo.  V.  Russell,  156  Cal.  460, 
106  P  416;  Peo.  ▼.  Warr,  22  Cal.  A. 
663,  136  P  304. 

Conn. — State  v.  Carey,  76  Conn. 
342,   56  A  633. 

Fla. — Ryan  v.  State,  60  E^a.  26,  53 
S  448;  Flttman  v.  State,  51  Fla.  94, 
41  S  385,  8  LRANS  609;  Schley  v. 
SUte.  48  Fla.  63,  37  S  518:  Wallace  v. 
SUte,  41  Fla.  647.  26  S  713. 


Qa. — ^Harris  v.  State,  114  Qa.  436, 
40  SB  316. 

111. — Delahoyde  v.  Peo.,  212  111.  654, 
72  NB  732;  Graff  v.  Peo.,  208  III. 
312,  70  NB  299  [aff  108  111.  A.  1681. 

Ind.— Pulley  v.  State,  174  Ind. 
542,  82  NB  550;  Lucas  v.  State,  173 
Ind.  302,  90  NB  305;  West  v.  SUt«. 
48    Ind.    483. 

Iowa. — State  v.  Van  Tassel,  103 
Iowa  6,  72  NW  497. 

Kan. — SUte  v.  NelSon,  83  Kan.  460, 
111  P  463;  State  v,  Stephenson,  69 
Kan.  874,  77  P.  582,  69  Kan.  406,  76 
P  905.  105  AmSR  171:  SUte  V.  Coo- 
ver,  69  Kan.  382,  76  P  845:  SUte  v. 
Everett,  62  Kan,  275,  62  P  i67. 

La. — SUte  V.  Clark,  141  La.  411. 
75  S  98. 

Mass. — Com.  v.  Mlh  Sing,  202  Mass. 
121,    88    NB   918. 

Mich. — Peo.  V.  Kennedy,  176  Mich, 
16,  141  NW  887;  Peo.  v.  Farrell,  137 
Mich.  127,  100  NW  264;  Peo.  v.  Shoe- 
maker, 131.  Mich.  107,  90  NW  1035. 

Mo. — State  v.  Wltherspoon,  231  Mo. 
706,  133  SW  323;  SUte  v.  Shipley.  171 
Mo.   544,   71    SW  1039. 

N.  3. — State  v.  Kubaszewskl,  86  N. 
J.  L.  250,  92  A  387;  State  v.  Sheehy, 
81  N.  J.  L.  664,  80  A  493;  SUte  v. 
Barris,  78  N.  J.  L.  14,  73  A  248. 

N.  M.— State  V.  Ellison,  19  N.  M. 
.428,  144  P  10;  C.  S.  v.  Adamson,  15 
N.    M.  280,   106  P  653. 

N.  T. — Peo.  V.  Morrison,  194  N.  T. 
175,  86  NE  1120,  128  AmSR  552  [rev 
124  App.  Dlv.  10,  108  NTS  262,  and 
rearg  den  195  N.  T.  118,  88  NE  21, 
133  AmSR  780,  16  AnnCas  8711;  Peo. 
V.  Wlechers,  179  N.  T.  469,  72  NB 
501,  1  AnnCas  475  [aff  94  App.  Dlv. 
19.   87  NTS   8471. 

N.  C— State  v.  Houston,  155  N.  C. 
432,  71  SB  65;  State  v.  Parker,  132 
N.  C.  1014,  43  SB  830. 

Oh. — ^Toung  V.  State,  26  Oh.  Clr. 
Ct.  747,  762   [elt  Cyc]. 

Okl. — Qrltts  V.  State.  6  Okl.  Cr.  534, 
118  P  673,  120  F  669. 

Or. — State  v.  Mlzts,  48  Or.  165.  86 
P  611,  86  F  361;  State  v.  Morse,  36 
Or.   462,   67   P   631. 

Porto  Rico. — ^Peo.  v.  Kent.  10  Porto 
Rico  326. 

S.  C— State  V.  RIsh,  104  S.  C.  260. 
88  SB  531;  State  v.  Springfield,  86  S. 
C.   318.   68   SB  663. 

S.  D. — State  v.  Kammel,  23  S.  D. 
466,    122    NW   420. 

Tex. — Longorla  v.  State,  (Cr.)  188 
SW  987;  Williams  v.  State.  78  Tex. 
Cr.  647,  182  SW  335;  Bolden  v.  State, 
77  Tex.  Cr.  274,  178  SW  533;  Bads  v. 
State,  76  Tex.  Cr,  647,  176  SW  574: 
Terrell  v.  SUte^  76  Tex,  Cr.  428,  174 
SW.1088;  Maddox  v.  SUte,  76  Tex. 
Cr.  217,  173  SW  1026;  Meredith  v. 
State,  73  Tex.  .Cr.  147.  164  SW  1019; 
Hunter  v.  State,  59  Tex.  Cr.  439,  129 
SW  125:  Gass  v.  State,  (Cr.)  56  SW 
73;  Stilf  V.  SUte,  (Cr.)  50  SW  356; 
Armstrong  v.  SUte,  (Cr.)  47  SW  981; 
Carter  v.  State,  40  Tex.  Cr.  226.  47 
SW  979,  49  SW  74,  619. 

Vt. — State  V.  Hodgson.  66  Vt.  134. 
28    A   1089 

Wash. — State  v.,  Brldgham,  61 
Wash.    18,    97    P   10^6. 

[a]  Bale  appUed. — (1)  Where  on 
a  prosecutfon  for  burglary,  a  witness 
was  allowed  to  state  as  a  fact  that 
two  exhibits  were  written  by  the 
same  person  and  defendant  objected 
only  on  the  ground  that  the  corpus 
delicti  had  not  been  proved,  the  er- 
ror was  not  available  to  defendant 
on  appeal.  Peo.  v.  Lang,  142  Cal. 
482,  76  P  232.  (2)  The  objection  In 
a  criminal  proceeding  to  certain  evl- 


can  also  rely  on  appeal  only  oq  the  specific  grounds 
of  objection  made  by  him  in  the  court  below.** 
Thus  where  objections  to  the  admission  of  evidence 
were  limited  to  a  particular  ground  the  appellate 
courts  have  uniformly  refused'  to  consider  objec- 
tions on  other  grounds;*'  and  a  general  objection 
that  testimony  was  incompetent,  irrelevant,  and  im- 
material will  not  support  the  objection  on  appeal 

dence  as  Immaterial,  Irrelevant,  in- 
competent, and  hearsay  did  not  pi'e- 
sent  the  objection  subsequently  made 
In  the  appellate  court  that  the  evi- 
dence admitted  was  the  testimony  of 
a  witness  Jn  a  preliminary  examina- 
tion, who  had  not  been  sworn.  Peo. 
V.  Ballard,  13  Cal.  A,  611,  110  P  361. 
(3)  Where  the  only  objection  to  the 
admission  of  a  letter  of  accused  was 
that  It  was  wholly  Irrelevant,  but 
cerUln  portions  were  relevant,  the 
question  of  error  in  Its  admission 
cannot  be  reviewed  on  appeal,  objec- 
tion not  having  been  made  on  the 
trial    specifically    to    the    Irrelevant 

fortions.  State  v.  Williams,  90  Conn. 
26,  96  A  370.  (4)  The  objection  that 
a  grand  jury  returning  an  tndtctroent 
^as  not  drawn  and  impai}eled  as  re- 
quired by  law  is  not  saved  for  re- 
view by  a  motion  to  quash  the  Indict- 
ment as  being  insufficient  to  require 
defendant  to  plead  thereto.  Berken- 
fleld  V.  Peo..  191  111.  272,  61  NB  96 
[aff  92  111.  A.  400].  (5)  In  prosecu- 
tion for  perjury,  defendant's  objec- 
tion to  evidence  as  incompetent,  ir- 
relevant. Immaterial,  and  not  prop- 
erly Identified  was  not  such  objec- 
tion as  would  save  his  right  to  raise 
the  question  of  compelling  him  to 
give  testimony  against  himself. 
State  v.  Lyon,  1,76  Iowa  171.  167  NW 
742.  ^  .  .        • 

48.  Cal. — Peo.  v.  McC^uley,  46  Cal. 
148. 

Fla. — Brown  v.  SUte,  46  Fla,  159, 
36   S   82. 

Qa.— Harris  v.  SUte,  114  Ga.  436. 
40  SB  315;  Wells  v.  State,  97  Qa. 
209,  22  SB  958;  Bone  v.  SUte,  86  Ga. 
108,  12  SB  205. 

Iowa. — SUte  V.  Heacook,  106  Iowa 
191,  76  NW  664. 

Kan. — State  v.  Coover,  69  Kan.  382, 
76  F   845. 

Mass. — Com.  v.  MIn  Sing,  202  Maaa. 
121,  88  NB  918  (holding  that,  where 
evidence  is  offered  for  a  specific  pur- 
pose, and  Is  rightfully  excluded  on 
such  offer,  the  offering  party  cannot 
successfully  contend  that  It  should 
have  been  admitted  for  another  pur- 
pose). ! 

Mich. — C^ampbell  v.  Peo.,  34  Mich. 
361. 

Mo. — State  v.  Bouslog,  266  Mo.  73, 
180  SW  859;  SUte  v.  Page,  212  Mo. 
224,  110  SW  1057  (holding  that  an 
objection  that  evidence  admitted  is 
irrelevant  and  immaterial  Is  Insuf- 
ficient to  preserve  for  review  the 
question  whether  the  evidence  waa 
proper);  State  v,  VIckers,  20S  Mo. 
12,  106  SW  999  (holding  that  an  ob- 
jection that  a  question  asked  of  a 
witness  on  redirect  examination  was 
Incompetent  and  immaterial  was  In- 
sufflclent  to  present  the  objection  on 
appeal  that  it  was  not  proper  redi- 
rect examination):  SUte  v.  Qoddard, 
162  Mo.  198,  62  SW  697  (holding  that 
an  objection  in  a  homicide  case  to  a 
certain  question  asked  a  witness  that 
defendant  objects  to  any  conversa- 
tions with  a  certain  person  as  belns 
hearsay,  and  an  exception  on  Its  be- 
ing overruled,  is  not  sufflclent  to 
raise  the  question  of  the  admissibil- 
ity of  similar  testimony  called  for 
in  a  subsequent  question  to  the  same 
witness). 

N.. J.— State  v.  Unsworth,  86  N.  3. 
L.  287,  88  A  1097;  State  v.  Rom,  77 
N.   J.   L.   248.   72   A  431. 

N.  M. — State  v.  Ogden,  20  N.  M. 
636,  161  P  758  (holding  that  an  ob- 
jection that  a  newspaper  was  Inad- 
missible because  Incompetent,  Imma- 
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that  tbe  testimony  vaa  inadmissible  as  hearsay.^ 
And  an  objection  as  to  tbe  eompetencg^  of  a  witness' 
tegtimony  will  not  avail  on  appeal  as  an  objection  to 
the  competency  of  the  witness.*'  Tbe  federal  courts, 
however,  are  not  inclined  to  be  as  exacting  with 
reference  to  the  specific  character  of  an  objection 
made  in  criminal  oases  as  they  are  in  reference  to  the 
rbaracter  of  an  objection  in  civil  cases.** 

[i  3336]  h.  Motion  Fnse&tiiic  Objection.  The 
admission  of  improper  evidence  without  objec- 
tion will  not  be  considered  on  afqpeal  where 
no  motion  was  made  in  the  trial  court  to  exclude 
it;*'  and  this  is  especially  true  with  reference  to 
evidence  brought  oat  by  tiie  party  complaining  on 
cross-examination.*"  Thus  a  nonresponsive  answer 
by  a  witness,**  or  an  answer  stating  a  conclusion,"* 
cannot  be  assigned  as  error  on  appeal  where  no  mo- 
tion WAS  made  to  strike  out  such  answers.'^  And  a 
voluntary  statement   by   a   witness   not   made   the 

terial.  and  Irrelevant,  did  not  present 
for  review  an  objection  that  It  was 
tnadmlaalble  because  not  •  properly 
identified). 

N.  T.— Shnfflln  v.  Peo.,  4  Hun  16, 
(  Thomps.  *  C.  21B  [aft  62  N.  T. 
iM,  20  AmR  483]:  Peo.  v.  Otto,  101 
N.  T.  690  meau  5  NE  788,  4  N.  Y.  Cr. 
149. 

Oia— Drury  v.  Terr.;  »  Okl.  898,  60 
P  101. 

Tex. — Harrelson  v.  State,  60  Tex. 
Cr.  534.  132  SW  783  (holding  that 
where,  on  a  trial  for  murder,  no  ob- 
jection was  interposed  to  the  evi- 
dence that  decedent  left  home  about 
(  A.  M.  on  the  morning  of  the  day 
of  tbe  killing,  and  that  when  he  left 
he  went  to  perform  specified  work 
and  carried  a  hammer  with  him,  an 
objection  to  evidence  relating  to  the 
time  of  his  expected  return  on  the 
ground  that  It  was  immaterial  .did 
not  present  an  objection  to  the  evi- 
dence reviewable  on  appeal). 

Vt.— aute  V.  Turtey,  87  Vt.  168,  88 
A  S62:  state  v.  Schoolcraft,  72  Vt. 
223.  47  A  786. 

Wyo. — Arnold  v.  State,  6  Wyo.  489, 
40  P  967. 

"When  objection  to  the  admission 
of  evidence  is  limited  to  a  particular 
donnd,  objections  on  other  grounds 
are  thereby  waived."  Sims  v.  State, 
S4  Fla.  100,  101,   44   S  737. 

44.  State  v.  Wilson,  (Iowa)  141 
NW  337 

45.  State  V,  Brown,  128  Iowa  24, 
102  NW  799;  Burdick  v.  Raymond, 
107  Iowa  228,  77  NW  833;  State  v. 
Hughes,  106  Iowa  126,  78  NW  520^ 
(8  AmSR   288. 

46.  Crawford  v.  U.  S.,  212  U.  S. 
183,  2»  set  260,  53  L.  ed.  46E,  16  Ann 
Cm  392:  Savage  v.  U.  S.,  218  Fed. 
31,  130  CCA  1;  Miller  v.  U.  S.,  88  App. 
(D.  G)   361,  40  I.RAN8  978. 

47.  tr.  S.— Tucker  v.  U.  S.,  224 
Fed.  833.  140  CCA  279;  Booth  v.  U. 
S.,  139  Fed.  252.  71  CCA  278. 

Ariz. — Sheehy  v.  Terr.,  9  Aria.  269, 
M  P  356. 

Ark.— VJck  V.  State,  165  SW  287. 

Oa. — Peo.  V.  Watson,  165  Cal.  645, 
UJ  P  298;  Peo.  v.  Dong  PoK  Tip,  164 
(Sil.  148.  127  P  1031;  Peo.  v.  Smith, 
151  Cal.  619,  91  P  511;  Peo.  v.  Iiewan- 
dowski.  143  Cal.  574.  77  P  467;  Peo. 
T.  Lawrence,  143  Cal.  148,  76  P  893, 
18  LRA  193;  Peo.  v.  Swlst,  136  Cal. 
i20,  (9  P  223;  Peo.  v.  Fodera,  33  Cal. 
A.  8,  164  P  22;  Peo.  v.  Holloway,  28 
CU.  A.  214,  151  P  975;  Peo.  v.  Level, 
«  Oil.  A.  267,  149  P  772;  Peo.  v. 
Sinndei^  18  Cal.  A.  743,  110  P  825; 
Peo.  V.  Bmmons,  7  Cal.  A.  685,  96  P 
1082:  Peo.  V.  Robertson,  6  Cal.  A. 
514.  92  P  498. 

Colo. — Goldberger  v.  Peo.,  45  Colo. 
K7.  101  P  407. 

Dak.— Terr.   v.   Keyes,   5   Dak,   244, 

88  NW  440. 
Fla.— t:aldwen   v.   State,  60  Fla.   4, 

89  8  188. 

.  Ga. — Jackson  v.    State.  98  Oa.  164, 
II  SB  435:  Sanders  v.   State,   86  Oa. 


717,  12  SB  1068;  Wright  v.  State.  81 
Ga.   746,  7  SB  806. 
.    111.— Peo.   V.  Nail,   242   111.   284,   89 
JJE    1012. 

Ind; — Eaton:  V.  State,  115  NE  329; 
Lucas  V.  State.  173  Ind.  302,  90  NB 
305;  Duncan  v.  State,  171  Ind.  444. 
86  NE  641. 

Iowa. — State  v.  Stafford,  145  Iowa 
285,  123  NW  167;  State  v.  Rohn,  140 
Iowa  640,  119  NW  88;  State  v.  Day, 
60  Iowa  100,  14  NW  132. 

Kan. — State  v.  Earnest.  66  Kan.  31, 
42  P  869;  State  v.  Gray,  66  Kan.  135, 
39  P  1050. 

Mich.— Peo.  v.  Girdler,  66  Mich.  68, 
31  NW  624. 

Mo. — State  v.  Ferguson,  188  SW 
336;  State  v.  Reed,  237  Mo.  224,  140 
SW  909.  State  v.  Lovell,  235  Mo. 
348,  138  SW  623;  State  v.  Clement, 
(A.)  183  SW  1133;  State  v.  Long,  187 
Mo.   A.    223,   173   SW  722.  . 

Nebr. — Shellenberger  v.  State,  97 
Nebr.  498.  160  NW  648,  LRA1916C 
1163. 

N.  J State  V.  Savage,  79  N.  J.  L. 

583,  76  A  1079;  Stats  v.  Hummer,  67 
A  294. 

N.  T.— Peo.  V.  Carpenter,  102  N.  T. 
238,  6  NE  684,  4  N.  T.  Cr.  177  [off 
38  Hun  490];  Peo.  v.  Murphy,  3  N.  T. 
Cr.  338  [rev  on  other  grounds  101 
N.   T.   126,  4   NB  826,  .64  vAmR  661]. 

Pa. — ^Baker  v.  Moore,  29  Pa.  Super. 
801. 

S.  C. — State  V.  Hampton.  106  S.  C. 
276,  91  SB  314;  State  v.  Mills,  79  S. 
C.  187,  60  SB  664;  State  v.  Adams,  68 
S.   C.    421,    47    SB   676. 

Tex. — Cioulter  v.  State,  71  Tex.  Cr. 
614,  160  SW  80;  Ward  v.  .State,  70 
Tex.  Cr.  398,  159  SW  272;  Sweeney  v. 
State.  66  Tex.  Cr.  693,  146  SW  888; 
Howard  v.  State,  (Cr.)  20  SW  711; 
Lanham  v.  State,  7  Tex.  A.  126. 

Utah.— State  v.  Botha,  27  Utah  289, 
7.5  P  781. 

Wash. — State  v.  Frye,  46  Wash. 
646,  89  P  170;  State  v.  Pittam,  S2 
Wash.   137,  72  P  1042. 

[a]  She  MoavtlOB  of  bearsay  tea- 
timony  cannot  be  complained  of  on 
appeal,  where  no  motion  was  made  to 
exclude  it  after  it  was  Introduoed. 
Vick  V.   State,    (Ark.)    166   SW  287. 

[b]  Tims  of  motloBw— A  motion  to 
strike  out  improper  testimony  should 
be  made  before  the  Jury  are  charged, 
and  where  it  does  not  appear  that 
the  motion  was  made  In  time,  its  de- 
nial wUl  not  be  reviewed.  Wright  v. 
State,   81  aa.  745.   7  SB  806. 

[c]  Aa  objeoUim  that  oartala  *••• 
tlmoBx  was  privUeged  cannot  be 
urged  on  appeal,  where  the  witness 
had  answered  before  the  objection 
was  interposed  and  there  was  no 
motion  to  strike  the  answer  from  the 
record.  State  v.  Stafford,  145  Iowa 
285,  123  NW  167. 

[d]  WhMf  ths  wttaaaa  has  aa- 
■warcd  befoM  ths  ebJeoMoa  the  prop- 
er procedure  is  to  move  to  strike  out 
the  answer  and  save  an  exception  if 
the  ruling  be  adverse.     State  v.  Fer- 


basis  of  a  motion  to  strike  cannot  be  complidned  of 
on  appeal,''  although  where  objection  to  a  voliui' 
tary  statement  of  a  witness  has  been  made  the 
court's  ruling  thereon  can  be  reviewed  on  appeal^ 
even  though  no  motion  to  strike  was  made."'  Where 
a  witness'  answer  to  a  qnestioh  was  unexpected,  its- 
admission  cannot  be  reviewied  where  no  motion  was 
made  to  strike  it  unless  all  the  testimony  aoufi^t  to 
be  elicited  by  the  question  was.  inadmissible.'*  Error 
in  admitting  testimony  in  reply  is  not  available  to  a^ 
defendant  on  appeal  unless  he  has  exhausted  hiff 
remedy  in  the  trial  court  by  a^n^  to  be  allowed  ta 
offer  rebutting  testimony  in  his  own  behalf."'  A. 
contention  that  a  witness  is  inoompet^t  by  reason 
of  infancy  and  incapacity  must  bo'  raised  by  a  mo-' 
tion  that  the  trial  judge  pass  upon  the  competency 
of  the  witness  to  testify.^  ObJMtionable  remai^ 
of  counsel  in  argument  cannot  be  reviewed  on  ap- 
peal where  no  motion  was  made  to  exclude  them,*' 

guson,    (Mo.)    i»8   SW   336;    State   v. 
Reed,   237    Mo.   224,   140  SW  909. 

'L  e  ]  Sofflolanoy  .of  moldon..  Where 
the  ground  of  a  motion  to  exclude 
testimony  Is  so  unlntelllgently  statr 
•d  as  not  to  apprise  the  court  as  to 
the  point  sought  to  be  raised  there 
is  nothing  to  review.  Stadt  v.  State. 
14  Ala.   A.   116,   72' 8  212.  . 

[f]  Xa  Vew  J'srssy  a.  ruling  on  a- 
motion  to  strike  must  M  objected  to. 
State, V.  Hummer,'  67  A  294. 

[g]  Xenewal  of  motion. — Where 
the  prosecution  fails  to  conjiect  up 
certain  testimony  as  to  which  a  mo- 
tion to  strike  has  been  made  defend- 
ant should  renew  his  motion  to  strike' 
in  order  to  take  advantage  of  the 
objection  on  appeal.  State  v.  Orfana- 
kis,    (N.   M.)    159    P  674. 

48.  Peo.  V.  Nail,  242  111.  284,  89 
NB  1012;  Bryan  v.  State,  63  Tex.  Cr. 
200,  139  SW  981;  Platinburg  v.  State, 
'(Tex.  Cr.)  128  SW  421. 

40.  U.  S.— Booth  V.  V.  8.,  139  Fed. 
252.  71  <3CA  878. 

Aris. — Marinonl  v.  State,  16  Aria. 
94,   136  P  626. 

Cal.— Peo.  V,  Swlst,  136  Cal.  620, 
69  P  223;  Peo.  v.  Emmons,  7  C!al.  A, 
685,  96  P  1032;  Peo.  v.  Robertson,  6 
Cal.  A.  514,  92  P  498. 

Colo. — Goldberger  v.  Peo.,  46  Colo. 
327,    101   P   407. 

Mich. — Peo.  V.  Coffman.  69  Mich.  1. 
26    NW    207. 

BO.  Peo.  V.  Watson.  166  Cal.  64C, 
133  P  298;  Peo.  v.  Holloway,  28  Cal. 
A.  214,  161  P  976;  Jenkins  v.  State,  22 
Wyo.    34,    184   P   260,    136   P  749. 

U.     See  cases  supra  notes  49,  60. 

sa.  Bulger  V.  Peo.,  60  Colo.  185, 
151   P   937. 

'     Ba     State    V    Bvans,    867  ,Mo.    16S. 
183   SW   1069. 

64.  Peo.  V.  Ferrara,  18  Caj.  A.  271. 
122  P  1089. 

55.  State  v.  Harmon,  79  S.  C,  80. 
60   SB   230. 

66.  State  v.  Merrick,  172  N.  C. 
870.    90    SB    257. 

07.  Ala. — Jackson  v.  State,  11  Ala. 
303.   66   S  877. 

Cal. — ^Peo.  V.  Babcock,  160  Cal.  587. 
117  P  649;  Peo.  v.  Woodson.  29  Cal. 
A.  531,  166  P  378;  Peo.  v.  Lawlor,  21 
Cal.  A.  63.  181  P  63;  Peo.  v.  Wright. 
4  Cal.  A.  f04,  89  P  364. 

Ind. — Williams  v.  State,  169  Ind. 
384.    82  NE   790. 

Mo. — State  v.  Carryer,  180  SW  860: 
State  V.  Clinkenbeard.  (A.)  186  SW 
663. 

Okl. — Johnson  v.  State,  5  Okl.  C3r. 
13,  113  P  662;  Thacker  v.  State,  3 
OH.  O.  485,  106  P  986;  Sturgls  v. 
State,  2  Okl.  Cr.  862,  102  P  57;  Can- 
non V.  Terr.,  1  Okl.  Cr.  600,  99  P 
622. 

Tex. — Delsher  v.  State,  (Cr.)  180 
SW  729;  Dupree  v.  State,  (Cr.)  190 
SW  181;  Bulllngton  v.  State,  (Cr.y 
190  SW  154;  Longorla  v.  State,  (Cr.) 
188  SW  988;  Miller  v.  Sta^te.  (Cr.) 
185  SW  29;  Jordan  v.  State,  78  Tex. 
Cr.  651,   182  SW  890;  Little  V.  State. 
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or  to  discharge  th?  jury;**  although  if  the  improper 
rcsmarks  are  such  that  their  eselusion  will  not  ciire 
the  injury  done  a  simple  objection  will  be  suffi- 
cient.** Li  some  jurisdictions,  in  order  to  preserve 
an  objection  to  improper  arguments  by  the  state's 
counsel,  it  is  necessai^  for  defendant  to  request  the 
court  to  rebuke  the  coiinsel*''  and  order  a  with- 
drawal of  the  objectionable  remarks,*^  or  to  request 
the  court  to  charge  the  jury  to  disregard  such  re- 
marks;*^ and  in  some  jurisdictions  this  requests  must 
be  made  in  writing."  A  conviction  .will  not  be  re- 
versed because  of  evidence  of  two  distinct  offenses 
of  the  same  character,  where  no  motion  was  made 
to  confine  it  to  either  one  of  the  transactions 
shown.**  A  request  for  s  directed  verdict  at  the 
close  of  the  evidence  is  essential  to  authorize  a 
review  of  the  sufficiency  of  the  evidence  to  sustain 
a  conviction,**  and  then  only  when  the  motion  is 
directed  si)^ifleally 'to  the  insufficiency  of  the  evi- 
dence;** but  in  some  jurisdictions  while  the  appel- 
late court  cannot  consider  the  question  whether  a 
motion  to  direct  the  verdict  made  at  the  close  of 
the  evidence  for  the  prosecution  was  properly  over- 
ruled where  it  was  not  renewed  at  the  close  of  the 
ease,*^  the  failure  so  to  renew  the  motiod  does  not 
preclude  a  consideration  of  the  questions  whether 
the  verdict  is  contrary  to  and  not  Bupp>orted  by  the 
evidence  and  is  the  result  of  passion  and  preju- 
dice.** Defendant  cannot  successfully  attack  in  the 
appellate  court  a  general  verdict  on  the  ground  that 
the  information  contains  four  counts,  only  one 
of  which  is  'supported  by  the  evidence,  when  he  did 
not  attempt  to  have  the  unsupported  counts  with- 
dra^im  from  the  consideration  of  the  jury.'*    In  the 

77  Tex.  Cr.  »»9,  178  SW  326;  Mooney 
V.  State,  76  Tex.  CSr.  639,  176  SW 
62;  Hlmmelfarb  v.  State,  76  Tex. 
Cr.  173,  174  SW  586;  Smith  v.  State, 
74  Tex.  Cr.  232.  168  SW  622;  Sorell 
V.  State,  74  Tex.  Cr.  100,  167  SW  356; 
Valdes  v.  State.  71  Tex.  Cr.  487.  160 
SW  841;  FlKueroa  v.  State,  71  Tex. 
Or.  870,  159  SW  1188;  Cooper  v. 
State,  66  Tex.  Cr.  441,  147  SW  273; 
McWhIrter  V.  State,  66  Tex.  Cr.  188, 
146  SW  189;  Mitchell  v.  State,  66 
Tex.  Cr.  545,  144  SW  1006;  Knlrht 
V.  State,  64  Tex.  Cr.  541,  144  SW 
967;  Majors  v.  State,  63  Tex.  Cr. 
488,  140  SW  1096;   MlUtcan  v.    State, 

68  Tex.  Cr.  440,  140  SW  1136;  Jones 
y.  State,  63  Tex.  Cr.  394..  141  SW 
958;  Campbell  v.  State,  62  Tex.  Cr. 
S61.    188    SW    607;    Felder    v.    State, 

69  Tex.  Cr.  144,  127  SW  1055;  Wood- 
ward V.  State,  58  Tex.  Cr.  412,  126 
SW  271;  Pollard  v.  State.  68  Tex. 
Cr.  S99,  126  SW  890;  Dies  v.  State, 
66  Tex.  Cr.  82,  117  SW  979;  Gaines 
V.  State.  (Cr.)  77  SW  10;  Locklin  v. 
State,  (Cr.)  76  SW  305;  Coleman  v. 
State,  (Cr.)  74  SW  769;  Moore  v. 
State,  (Cr.)  70  SW  89;  Sebastian  v. 
State,  41  Tex.  Cr.  248,  63  SW  876; 
Colter  V.  State.  41  Tex.  Cr.  78,  51 
SW  946;  Randolph  v.  State.  (Cr.)  49 
SW  591:  Matthews  v.  State,  (Cr.) 
38  SW  172;  Jackson  v.  State,  (Cr.)  37 
SW  430;  Oalllhar  v.  State,  (Cr.)  37 
SW  329. " 

Wash. — State  v.  Smalls,  63  Wash. 
172,  115  P  82;  State  v.  Bailey,  31 
Wash.    89,   71    P   715. 

S&  Stapleton  v.  State,  19  Ga.  A. 
36,  90  SB  1029;  Dorsey  v.  State,  179 
Ind.  631,  100  NE  369;  Hoaktns  v. 
Com.,    152    Ky.    805.    154    SW    919. 

59.  SturKlB  V.  State,  2  Okl.  Cr.  862, 
102  P  57;  Davis  v.  State,  54  Tex.  Cr. 
236.  114  SW  366;  Jenkins  v.  State, 
49  Tex.  Cr.  467,  93  SW  726,  122  AmSR 
812 

60.  State  V.  Webb,  264  Mo.  414, 
162  SW  622. 

ei.  State  V.  tiamont,  (Mo.)  180 
SW     8R1;     State     v.     Carryer,     (Mo.) 


absence  of  a  statute  a  motion  to  set  aside  a  Verdict 
as  against  the  law  and  the  evidence  cannot  be  enter- 
tained when  first  made  on  appeal ;'"'  and  a  judgment 
for  a  fine  in  a  misdemeanor  case  has  been  held  to  be 
within  a  statute  requiring  that  when  a  judgment 
by  default  has  been  rendered  a  motion  for  a  "re- 
versal" must  be  made  before  a  writ  of  error^ean  be 
taken.'''  In  the  absence  of  a  motion  to  quash  the  in- 
dictment its  sufficiency  is  to  be  determined  without 
considering  any  defect  which  is  cured  by  the  verdict,^* 
although  it  has  been  held  that  a  defect  in  the  indict- 
ment appearing  on  the  face  of  the  record  can  be 
reviewed  on  appeal  even  though  no  motion  to  quash 
or  in  arrest  of  judgment  was  filed  ;^°  but  it  has  also 
been  held  that  where  there  was  no  demurrer  or  mo- 
tion in  arrest  of  judgment  to  raise  any  question  of 
law  upon  the  record  upon  the  determination  of 
which  error  could  be  assigned  there  can  be  nO  ques- 
tion for  review  on  appeal.^*  So  it  has,  been  held 
that  in  the  absence  of  a  motion  for  acquittal  an  ap- 
pellate court  cannot  determine  whether  the  statute 
on  which  the  conviction  is  based  is  properly  con- 
strued.''* Where  the  statute  allows  one  convicted 
of  crime  or  misdemeanor  to  have  decided  questions 
of  law  placed  upon  the  record  for  passing  the  case  to 
the  supreme  court  for  final  decision,  if  accused  fails 
to  make  a  motion  to  have  such,  questions  upon  the 
record  it  is  the  sole  duty  of  the  court  to  render 
judgment  on  the  verdict  and  to  impose  sentence.^* 
Where  the  defect  complained  of  could  have  been 
cured  or  obviated  by  a  continuance,  motion  must 
have  been  made  therefor  or  it  cannot  be  considered 
on  appeal,^^  as  for  example  an  objection  that-  ac- 
cused was  refused  time  to  confer  with  his  counsel 


180  SW  8^0;  Johnson  v.  U.  8.,  t 
Okl.  Cr.  16,  99  P  1022. 

69.  Delsher  v.  State,  (Tex.  Cr.) 
190  SW  7^9 ;  State  v.  BulllnKton, 
(Tex.  Cr.)  190  SW  154;  Longorla  v. 
State,  (Tex.  Cr.)  188  SW  987.  But 
see  Wilson  v.  State,  (Tex.  Cr.)  194 
SW  828  (holding  that  where  state- 
ments by  the  prosecuting  attorney 
would  be  Inadmissible  as  evidence 
and  were  damigrlng  to  defendant  the 
error  was  not  «raived  by  a  failure  to 
request   a   special   charge). 

63.  Dupree  v.  State.  (Tex.  Or.) 
190  SW  181;  Jordan  v.  State,  78  Tex. 
Cr.  651,  182  SW  890;  Mooney  v. 
State,  76  Tex.  Cr.  539,  176  SW  62; 
Hlmmelfarb  v.  State,  76  Tex.  Cr. 
173,  174  SW  586;  Goodwin  v.  State, 
70  Tex.  Cr.  600,  158  SW  274;  War- 
ren V.  State,  67  Tex.  Cr.  278,  149  SW 
130;  Barber  v.  State,  64  Tex.  Cr. 
89,  142  SW  682;  Davis  v.  State, 
64  Tex.  Cr.  8,  141  SW.  264:  Leech 
v.  State,  63  Tex.  Cr.  339,  189  SW  1147; 
Hlckey  v.  State,  62  Tex.  Cr.  568,  13^ 
SW  1051;  Turner  v.  State,  61  Tex.  Cr. 
97,  133  SW  1052;  Dies  v.  State,  66 
Tex.  Cr.  32,  117  SW  979;  Lowrle 
v.  State,  (Tex.  Cr.)  98  SW  888;  Har- 
ris v.  State,  47  Tex.  Cr.  654,  86  SW 
12. 

64k  Johns  V.  State,  (Tex.  CTr.)  8& 
SW  619;  State  v.  Hornaday,  67  Wash. 
660.  122  P  322. 

68.  Gould  v.  U.  S.,  209  Fed.  780, 
126  CCA  454;  Simpson  v.  tJ.  S.,  184 
Fed.  817.  107  (XA  89:  State  v.  Whlt- 
neld.  153  N.  C.  627,  69  SE  263;  State 
V.  Harris,  120  N.  C.  577,  26  SE 
774. 

66.  State  v.  Schlosser,  86  N.  J.  L. 
374,  91  A  1071  ta«r  85  N.  J.  V. 
165.    89   A   622]. 

67.  State  V.  Chambers,  (Iowa)  161 
NW  470. 

68.  State  V.  Chambers,  (Iowa)  161 
,NW  470. 

69.  State  v.  Reed,  53  Mont.  292, 
16S  P  477,  AnnCasl917E  783. 

70.  State  v.  Locklin,  81  Me.  251, 
16  A  895. 


[a]  b  41«lwiii»  (1)  where  no  gen- 
eral charge  In  behalf  of  defendant 
was  requested  on  the  trial  and  no 
motion  was  made  to  set  aside  the 
verdict  as  contrary  to  the  weight  of 
the  evidence  the  question  as  to  the 
weight  of  evidence  is  not  presented 
for  review.  Brooks  v.  State,  (A.) 
74  S  86.  (2)  Where  the  court  gave 
an  affirmative  charge  for  defendant ' 
on  the  ~  second  count  of  an  affidavit 
and  there  was  a  verdict  of  guilty  on 
such  count,  but  no  motion  was  made 
to  set  aside  the  verdict  and  judg- 
ment was  rendered  on  it,  the  ludg- 
ment  will  not  be  reversed.  Morri- 
son  V.    State,    151   Ala.   118,   44   S    43. 

71.  State  v.  Slack,  28  W.  Va. 
872 

n.  Ala.— Boyett  v.  State,  8  Ala.  A. 
93     62    S    984 

in.— Peo.  V.  Darr.  262  IH.  202,  104 
NE  389  [aft  179  111.  A.  18(J];  Peo.  v. 
Sdgllano.  194  III.  A.  346. 

Ind. — Slberry  v.  State,  149  Ind.  684, 
39  NE  936.   47  NE  458. 

Mass. — Com.  v.  Richmond,  807 
Mass.  240,  '93  NE  816,  20  AnnCas 
1269 

Mo. — State  v.  Brown,  (A.)  189  SW 
620;  State  v.  Lee,  113  Mo.  A.  200,  87 
SW  527;  State  v.  Bonlne.  85  Mo.  A. 
462    (but  see  infra  note  73). 

Okl.— Dew  V.  State.  11  Okl.  Cr. 
681,  149  P  917. 

Or. — State  v.  McAllister,  87  Or. 
480.    136    P   354. 

Tex. — Matthews  v.  State,  71  Tex. 
Cr.  374,  160  SW  1186. 

73w  State  v.  Hall,  164  Mo.  528,  65 
SW  248;  State  v.  Meyers,  99  Mo. 
107,  12  SW  516;  McGee  v.  State,  8  Mo. 
495:  State  v.  Hall,  130  Mo.  A.  170, 
108  SW  1077.  Contra  State  v.  Mc- 
WlUlams,  7  Mo.  A.  99. 

74.  Fleet  V.  State.  74  Md.  662.  22 
A   624. 

75.  Peo.  V.  Pease,  219  N.  .T.  627, 
114   NE  805. 

76.  State  v.  Webb,  89  Vt.  826,  96 
A  892 

77.  '  Ark. — Fleming     v.     State,      72 


For  Uittr  cases,  a*T«lopm»Bts  a.nd  ohuvM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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io  order  to  prepare  for  trial,"  or  that  an  atta«h- 
ment  against  an  absent  witness  was  refnsed  him.'" 
[f  333614]  L  Baling  on  Objection  or  Motion. 
The  general  rule  is  that  an  objection  which  was  not 
ruled  upon  by  the  lower  court  will  not  be  oonsid- 


ered  on  appeal.***  Thus  merely  objecting  and  ex- 
cepting tp  improper  remarks  of  the  proseeuting  at- 
torney without  obtaining  the  court's  ruling  upon 
the  objections  are  not  sufflcient  to  have  the  remarks 
considered  on  appeal,^  ^   unless   they  were  so  fla- 


Ark.  140,  78  SW  788. 

Cal. — Peo.  V.  Flsueroa,  184  Cal. 
1&9.   81    P    202. 

Ga. — Walker  v.  State,  17.  Oa.  A. 
Sil,  88   SB  735. 

Ky. — McSawaln  v.  Com.,  148  Ky. 
104,    142    S\f    284. 

La. — State  v.  Barfleld,  49  Lia.  Ann. 
!(»&,  22  8  »22. 

Hicb. — ^Peo.  v.  Ecarlus,  124  Mich. 
(It.  83  NW,«28. 

Uo.— State  V.  Wbltsett,  232  Mo. 
511.  134  SW  666  (introducing  wit- 
ness whose  name  was  not  indorsed 
on  information).  • 

Or.— Bx  p.  Harrell,  67  Or.  «6,  110 
V  493. 

S.  C. — State  V.  Mack,  77  S.  C. 
188.    57    SB    1107. 

&  D. — State  V.  Forgraves,  32  S.  D. 
21.  141  NW  990. 

Tex. — Knight  v.  State,  64  Tex.  Cr. 
541.  144  SW  967;  Rubio  V.  State, 
50  Tex.  Cr.  177,  95  SW  120;  Mays  *. 
State,  60  Tex.  Cr.  165.  96  SW 
129;  Johnson  v.  State,  (Cr.)  49  SW 
584. 

Vt.— State  V.  Pierce,  87  Vt  144, 
88  A.  740.  '       . 

[a]  Bale  applled^d)  A  defend- 
ant, surprised  by  the  testimony  of  a 
state's  witness,  but  failing  to  move 
for  a  iiostponement,  cannot  complain 
of  the  surprise  on  appeal.  Fleming 
V.   State,    72    Ark.    140,    78    SW    786. 

(2)  Where  the  sheriff  had  neglected 
to  serve  a  subpoena  for  defendant, 
and  no  continuance  was  requested  un- 
til such  witness  could  be  obtained, 
defendant  cannot  complain.  Peo.  v. 
Figileroa,     134     Cal.     159,    66    P    202. 

(3)  The  fact  that  a  trial  was' had 
on  the  same  day  on  which  counsel 
was  appointed  by  the  court  to  defend 
accused,  and  without  giving  counsel 
an  opportunity  to  consult  with'  acr 
cused  before  going  into  trial,  does  not 
(uthorixe  a  reversal,  in  the  absence 
of  anything  to  show  that  a  post- 
ponement was  requested.  Nelson  v. 
Cam..  62  SW  1018,  23  KyL  320.  (4) 
Accused,  BUivrlsed  by  the  indorse- 
ment on  the  indictment  of  names  of 
witnesses,  must  move  for  a  continu- 
ance to  enable  him  to  prepare  °to  meet 
their  evidence,  and  in  the  absence  of 
such  motion  on  the  ground  of  sur- 
prise he  cannot  complain,  gtata  v. 
rorgraves.  32  S.  D.  21,  141  NW  990. 
(5)  If  oral  testimony  of  a  witness 
on  cross-examination  was  the  flrst  in- 
timation defendant  received  that  the 
witness  had  been  in  the  penitentiary, 
he  should  have  asked  a  postponement 
of  the  case  until  he  could'  get  a'  copy 
of  the  witness'  sentence.  If  he  de- 
sired, setting  up  that  he  had  not  be- 
fore been  aware  of  the  fact.  Smiley 
T.  State,  (Tex.  O.)  189  SW  482. 

[bl  BsasoBs  for  eoBtlnuaaoe  not 
statsd  la  tlM  motlOB  cannot  be  relied 
on  for  a  reversal  of  the  Judgment. 
Delk  v.  State,  99  Oa.  887,  26  SB  762. 

78.  NetiK>n  v.  Com.,  82  SW  1018, 
23  KyL  320;  State  V.  Romero,  5  La. 
Ann.  24. 

79.  State  V.  Benjamin,  7  La.  Ann. 
47.  ■ 

8a  n.  S.— Hay  V.  U.  S.,  236  Fed. 
4»5.  149  <X!A   547. 

Ala.— Chandler  ▼.  State,  165  Ala. 
10«,  61  S  818;  PhlllitJs  v.  State,.  156 
Ala.  140,  47  8  245;  Dowling  v.  State, 
151  Ala.  131,  44  S  403;  Pitts  v.  State, 
UO  Ala.  70,  37  S  101;  Sanders  v.  State, 
131  Ala.  1,  31  8  564;  Banks  v.  State, 
IJ  Ala.  A.  41,  88  S  242;  Graham  v. 
State,  11  Ala.  A.  113,  86  S  717; 
Henderson  v.  State,  11  Ala.  A.  37, 
«5  S  721. 

.  Ark.— Coon  v.  Stole.  109  Ark.   348, 
1(0  8W  228:  Reed  ▼.  Stole.  103  Ark. 
<)1.  147  SW  78.  AnnCasl914B  811. 
.  Cal— Peo.  V.  Brown,  16  Cal.  A.  393, 
IM  P  1804. 

na.— Stans  v.  Stete,   69  Fla.  88,  62 


S  198;  Thomas  v  Stole,  47  Fla.  99, 
36  S  161;  Drlggers  v.  State,  38  Fla. 
7,  20  S  758;  Ortis  v.  Stote,  30  Fla.  266, 
11   S   611. 

Ga.— ^'Dell  V.  Stote,  120  Ga.  152, 
47  SB  677;  Tuggle  v.  Stote,  119  Ga. 
989,  47  SB  577;  Grant  v.  Stote,  97  Ga, 
789,  26  SB  396;  Register  v.  Stote,  10 
Oa.  A.  823,  74  SB  429:  Clarke  v. 
Stote,  6  Oa.  A.  93.  62  SB  633. 

111.— Peo.  v.  O'Farrell,  247  111  44, 
93  NB  136;  Peo.  v.  Weil,  244  111.  178, 
91  NE  112;  Peo.  v.  Nail,  242  111. 
284.  89  NB  1012. 

Ind.— Reed  v.  Stote,  141  Ind.  118, 
40  NB  526. 
'  Iowa. — Stote  v.  Matheson,  142  Iowa 
414,  128  NW  1036,  134  AmSR  428; 
State  V.  Rellly,  104  Iowa  13,  73  NW 
368. 
'  ky. — ChaAlln  v.  Com.,  142  Ky.  782, 
135  SW  298;  Blsbotr  v.  Com.,  133 
Ky.  340,  98  SW  638,  29  KyL  770;  San- 
son V.  Com.,  98  SW  483,  29  KyL 
733 

La. — State  v.  PuUen,  130  La.  249, 
57  8  906:  State  v.  Johnson,  119 
La.    130.    43    S    981. 

Md. — Parks  v.  Stote.  113  Md.  338, 
77  A  603. 

Mich.— ^Peo.  tv.  Kimbrough,  193 
Mich.  330,  159  NW  533. 
■  Mo.— State  v.  Wana,  245  Mo.  658, 
160  BW  1086;  State  v.  Court,  225 
Mo.  609,  L2o  SW  451:  State  v.  Rey- 
nolds, 189  Mo.  A.  146,  175  SW  188: 
Stote  V.  Cook,  132  MO.  A.  167,  112 
SW  710;  Stote  v.  JetCries,  117  Mo.  A. 
589.  92,  SW  501. 

Mont. — Stote  v.  McCarthy,  38  Mont 
226,  92  P  521;  State  v.  Biggerstalt, 
17   Mont.    610.   43   P  709. 

N.    J. — State   V.    Blango.    79   N.  J. 
L.,523,    80    A    487. 
'  N.   Y.— Peo.  V.  Laudlero,  192  N.  T. 
304,  85  NB  132. 

N.  C— State  V.  Bnglish,  184  N.  C. 
497,   80  SB  72. 

Okl.— Vickers.  v.  U.  S.,  1  Okl.  Or. 
452,   98   P  487. 

R.  I. — Stote  V.  Mariano,  37  R.  I. 
168.  91  A  21. 

S.  C— Stote  V.  Davis,  88  S.  C.  229, 
70  S  811.  34  LRANS  296;  Stote  v. 
Hilton,  87  S.  C.  434,  69  SE  1077,  Ann 
Casl912fi  1057.  ' 

Tex. — OToole  V.  State.  «3r.)  188 
SW  1160;  Taylor  v.  State,  49  Tex. 
Cr.    7,   90  SW   647. 

Utah. — State  v.  Tldwell,  44  Utah 
248.  139  P  863. 

[a-]  Buls  appU«a<— <1)  Brror  can- 
not be\  predicated  on  an  objection  to 
a  question  which  remains  unan- 
swered, where  the  court  does  not  rule 
on  the  objection.  State  v.  Poree,  186 
La.  939,  68  S  83.  (2)  Where,  in  a 
criminal  prosecution,  the  court  did 
not  rule  upon  an  objection  to  the 
competency  of  a  person  after  he  had 
testlfled,  and  the  matter  was  not  later 
called  to  the  attention  of  the  court 
and  an  exception  preserved  to  its  rul- 
ing or  its  failure  to  rule,  there  is 
nothing  upon  whleh  an  assignment  of 
error  may  be  based.  Peo.  v.  Sartorl, 
168  Mich.  308,  134  NW  200.  (3) 
Where  defendant  In  homicide  offers  to 
Introduce  certain  papers  which  are 
objected  to,  and  the  couVt  reserves 
its  ruling  thereon,  and  there  is  no 
exception  taken  thereto,  and  ttie  rec- 
ord does  not  show  a  ruling  thereon, 
the  failure  to  rule  that  the  evidence 
is  admissible  is  not  reversible  error. 
In  the  absence  of  a  future  offer  and 
refusal  to  admit  the  evidence,  since 
defendant  should  Insist  on  a  ruling 
thereon.  State  v.  Goddard,  162  Mo. 
198.  62  SW  697.  (4)  A  complaint 
that  one  of  the  Jurors  who  tried  ac- 
cused was  biased  ■  cannot  be  consid- 
ered on  appeal,  where  the  trial  court 
was  not  afforded  an  opportunity  to 
rule  on  the  objection.  State  v.  Walk- 
er.    79    8.     C.    107.    60    SB    309.       (6) 


Although  defendant  objected  to  tbe 
state  recalling  a  witness  to  correct 
his  former  statement  after  another 
witness  had  testified  on  the  ground 
that  it  violated  the  rule  bxdluding 
witnesses,  yet,  aa  there  waa  no  rul- 
ing of  the  court,  there  was  nothing 
to  review.  State  v.  Tldwell,  44  Utah 
248,  139  P  883.  (8)  In  a  prosecution 
for  larceny,  where  defendant  merely 
demanded  that  the  stote  produce  a 
witness  who  was  without  the  Juri». 
diction  of  the  court,  without  asklnly 
for  a  continuance  to  produce  hltli, 
or  to  toke  his  deposition,  and  with- 
out invoking  a  ruling  of  the  court 
in  any  way,  there  was  nothing  to 
review  on  appeal.  Stote  v.  Tldwell, 
supra.  (7)  Where  the  trial  court 'di- 
rected counsel  for  accused  to  diatote 
an  offer  of  evidence  during  a  recesS 
of  the  court,  which  was  done,  biit 
the  court's  attention  was  not  there- 
after called  to  the  matter,  and  thet-e 
was  no  Idling  on  the  offer,  accused 
could  not  claim  on  appeal  that  thehe 
was '  error  in  ruling  on  the  evidinca. 
State  V.  Brtcker,  1635  Ibwa  341,  IIS 
NW  846. 

[b]  What  eoaaUtntea  a  tnttitftj*^ 
(1)  Refusal  of  a  request  made  in  a 
prlvatie  converaatiian  with  the  Judge  - 
does  not  constitute  a  ruling,  which  la 
proper  subject  matter  for  review. 
Story  v.  State,  146  Ga.  48,  88  SB  648: 
Grant  v.  Stote,  97  Oa.  789.  26  SB 
399;  Throckmorton  v.  Com.,  49  SW 
474,  20  KyL  1508.  (2)  A  remark  of 
the  trial  Judge  as  to  what  thd  gen- 
eral rule  of  law  is  does  not  const!- 
tute  a  ruling.  State  v.  Reyndlda, 
(N.  J.  Sup.)  59  A  5.  (3)  (Counsel  for 
accused  offered  certain  evideilce,  and 
the  Judge  stoted  that  he:  coneMered 
It  inadmissibte,  whereupon  counsel 
asked  leave  to  make  his  offer  mdre 
complete.  The  Judge  ruled  that  coun- 
sel could  not  make  the  offer  in  the 
presence  of  the  Jury,  but  might  write 
it  out  and  hand  it  to  the  steiiotr- 
rapher,  to  which  counsel  excepted. 
It  was  held  that  there  was  no  rul- 
ing on' the  admlssiblltty  of  the  evi- 
dence for  review,  the  ex-ceptlOh  relat- 
ing merely  to  the  ruling  on  the  mode 
Of  making  the  '  offer.  Dickenson  v. 
State,  18  Wyo.  440,  111  P .  857; 
116  P  448.  (4)  But,  where  both  the 
state  and  accused  treated  -  the  statS'a  - 
exception  to  accused's  (ihalleage  t* 
the  panel  as  raising  an  issue  of  faM 
under  Rev.  Codes  I'  926J,'  the-doart' 
on  appeal  will  treat  the  mattei*  aa 
though  an  issue  had  been  raised  1>y ' 
a  denial  of  the  challenge.  Stote  >v. 
Miller,  49  Mont.  380,  141  P  880VStot» 
V.  Groom,  49  Mont.  354,  141  P  858.'  ' 
.  [c]  noof  of  rallag. — The  affidavit 
of  counsel  for  accused  filed  on  a 
motion  for  a  new  trial  averring  ttuA 
it  was  affiant's  inrpresslon  that  an 
objection  to  the  admission  of  evi- 
dence  was  overruled  is  not  sufllcleail 
to  show  that  the  objection  waa  ruled ' 
on  or  that  the  court's  failure  to  db 
so  was  excepted  to.  Bishoff  v:  Comi, 
123  Ky.  340.  98  SW  538,  29  Kyl:< 
770. 

[d]  Aa  obJeetloB  Ouit  a  Juror  waa 
not  propefly  sworn  cannot  be  re- 
viewed where  there  was  no  finding  Of 
fact  by  the  trial  court  as  to  the 
manner  In  which  the  Juror's  oath  waa 
taken.  State  v.  Council,  129  N,  C 
511.   39  SB  814. 

81.  Ala.— Phillips  V.  Stote,  188 
Ala.    140.    47    S   245. 

Ark. — Taylor  v.  State,  88  Ark.  640. 
102    SW    367. 

Cal. — Peo.  V.  Amer,  8  Cal.  A.  137. 
96  P  401. 

Dak. — Terr.  v.  0>llins,  8  Dak.  334, 
50  NW  122.  ,       .  .^ 

Fla. — ^Drlggers  v.  State,  38  Fla.  7. 
20  8  758. 

Ill, — Peo.   V.   WeU,    244   111.  178,   91 


74    tl7  0.J.3 


CRIMINAL  LAW 


[§§  3336y2-3337 


grantly  -vrrong  and  prejudioial  that  no  mling  conld 
have  removed  the  prejudice  caused  thereby.^'  But 
i£  the  court  pays  no  heed  to  an  objection  to  im* 
proper  remarks  of  the  proaecuting  attorney,^^  or 
declines  to  ru^  upon  the  objection,^^  the  fail- 
ure to  rule  will  be  considered  equivalent  to  an 
adverse  ruling.^*  An  assignment  of  error  for  the 
overruling  of  a  motion  for  a  «ontinuance  will  not  be 
considered  on  appeal,  wh^re  the  record  fails  to  dis- 
close that  such  motion  .was  ever  passed  upon.'* 
Where  the  record  shows  no  mling  on  a  demurrer  to 
an  indictment,  questions  as  to  such  demurrer  cannot 


be  considered.?'  Where  the  reoord  shows  that  ac- 
cused submitted  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  statute  on  which  the  prosecu- 
tion was  based  was  unconstitutional,  the  court  will 
consider  the  question,  although  it  is  not  shown  that 
the  trial  court  formally  acted  on  the  motion." 

[$  3337]  S.  Exceptions— a.  Jn  General  The 
general  rule  with  reference  to  civil  proceedings  that 
rulings  complained  of  will  not  be  considered  on  ap- 
peal where  no  exceptions  theretowere  reserved  at 
the  trial  '•  is  equally  applicable  to  criminal  proceed- 
ings.*'   It  is  not,  therefore,  sufficient  merely  to  ob- 


NB  112:  Peo.  v.  Nail,  242  111.  284, 
89  NB  1012;  Upser  v.  Peo.,  227  111. 
384,  81  NB  348:  UcCann  v.  Peo.,  226 
111.  562.  80  NE  1061;  Peo.  v.  Darr,  179 
111.  A.  180  [afl  26B  111.  202,  104  NB 
S89]. 

La. — State  v.  Poree.  136  La.  939, 
68  S  83;  State  v.  Johnson,  127  Ia. 
458,   63  S   702.  , 

Mo. — State  y.  Court,  826  Uo.  609, 
12K,SW  461;  State  v.  Jeffries,  117 
Mo.  A.   669,   92   BW   601. 

Or. — State  V.  Harris,  88  Or.  429, 
163   P    667. 

R.  I.— St»te  v.  RiddaU,-38  R.  X, 
606,    96   A    531.  ,   . 

8.  C. — State  v.  HiltOB;  87  8.  C 
434;  19  SB  1077.  AnnCa8l»I2B  1057. 

[a]  AMfamiag  an  objaotioa  to'ilB- 
praotat  ramarks.  AcMitty  to  the  pres- 
•onclar  attOMMj  and  requesting  no 
ruling  by  the  ..court  does  not  entitle 
defendant  to  a  review  of  such  re- 
marks. State  v.  Wana,  246  Mo.  S68, 
150  SW  1066. 

89.  Taylor  v.  State,  82  Ark.  640, 
102   SW  367. 

88.  Peo.  V.  Hall.  26  Cal.  A.  342, 
148  P  803;  Peo.. v.  Sartori,  168  Mloh. 
308.  134  NW  200. 

8A.  Peo.  V.  HnO,  173  Mich.  620, 
189  NW  1033. 

85.  Peo.  V.  Hail,  26  Cal.  A,  342, 
143  P  803;  Peo.  v.  Huff,  173  Mtoh. 
620.  139  NW  1083;  Peo.  v.  Sartori, 
1«8  Mich.  308,  184  NW  200. 

86.  Bush  v.  State,  47  Nebr.  642. 
«t  NW  «88. 

8T.  TaxborouKh  v.  State,  (Ala.  A.) 
73  S   830  ' 

88.  State  v.  Davis,  121  La.  623, 
46    S    673 

BB.    See  Appeal  and  Bbrror  i  802, 

9a  U.  S. — Matheson  v.  U.  S.,  227 
U.  B.  640,  88  set  356,  57  L.  ed.  631; 
Rodrlfues  v.  U.  S.,  198  U.  S.  166.  26 
set  617,  49  L.  ed.  994;  Bosseliaan  v. 
IT.  S.,  239  Fed.  82.  152  CCA  132; 
Short  v.  U.  S..  221  Fed.  248,  137 
CCA  104;  Foster  v.  V.  8.,  178  Fed. 
166,  101  CCA  486;  Vernon  v.  U.  S., 
146  Fed.  121.  76  CCA  647;  Brand  v.  U. 
8..  4  Fed.  894,  18  Blatchf.  884. 

Ala.— Jordan  v.  State.  166  Ala.  114, 
SI  8  620:  Dowllhg  v.  State.  161  Ala. 
181,  44  8  403;  Fleming  v.  State,  142 
Ala.  63,  39  .8  68;  Bond  v.  State, 
1«8  Ala.  90,  16  8  893:  Walker  v. 
State.  11  Ala.  A.  198,  66  8  713:  Davld- 
WHi  y.  State,  6  Ala.  A.  106.  69  S  687 
\tuflleiency  of  evidence  to  authorise 
conviction  where  the  case  was  tried 
Mfor*  a  court  without  a  Jury);  Uar- 
thes  V.  State,  8  Ala.  A.  7,  57  8  390; 
Rowe  V.  State,  2  Ala.  A.  238,  67  8 
^  (putting  defendant  on  trial  be- 
cora  court  without  Jury). 

Ark. — Meisenhelmer  v.  State,  78 
Ark.  407,   84  SW  494. 

Cal.— Peo.  V.  Woods.  147  CJal.  266, 
81  P  662,  109  AmSR  161;  Peo.  y. 
Miller,  122  Cal.  84,  64  P  623;  Peo. 
V.  Ferguson,  34  Cal.  309;  Peo.  v. 
QHborn,  12  Cal.  A.  148,  106  P  891; 
Peo.  v.  Emmons,  7  Cal.  A.  685,  95 
P  1032;  Peo.  v.  Blanchino, '6  Cal  A. 
«SS,  91  P  112. 

Colo.— Plel  V.  Peo.,  62  Ctolo.  1,  119 
P  687. 

Fla. — Melbourne  v.  State,  51  Fla. 
«9,  40  8  189. 

Oa. — Jones  v.  State,  130  Oa.  274, 
60  SB  840  (overruling  of  motion  to 
Ahange    venue);    Bellmger   v.    stAte, 


116  Ga.  .545,  42  SB  747:  Bills  v. 
State,  114  Qa.  36,  39  SB  881;  Duffey 
v.  State,  19  Qa.  A.  606.  91  SE  908; 
Benford  v.  State,  18  Oa,  A.  14,  88 
SE  747;  Kent  v.  State.  16  Oa.  A. 
210,  82  SB  782;  Fryer  v.  State,  12 
(te.  A.  633,  77  SB  830;  SoeU  v.  State, 
4  Qa.  A.  337,  61  SB  614  (error  In 
overruling  of  motion  to  exclude  testi- 
mony may  be  assigned  by  exception 
?endente  lite  or  reviewed  by  motion 
or  new  trial). 

111.— Hauser  v.  Peo.,  210  111.  253. 
n-  NB  416:  O'Hara  v.  Pea,  40  111. 
533. 

Ind. — Robinson  v.  State,  113  NB 
306;  Holler  v.  State,  182  Ind.  268, 
106  NE  864;  MuUlnlx  v.  State,  10 
Ind.  6;  Wheeler  y.  State,  8  Ind.  113; 
State   v.   Downs.   7    Ind.   283. 

Ind.  T.— Bias  v.  V-  8.,  »  Ind.  T. 
27,    53    SW    471. 

Ky. — Delk  v.  Com.,  166  Ky.  39,  178 
SW  1129,  AnnC:asl917C  884,  LRA1916 
B  1117;  Nloum  v.  Com.,  128  Ky.  885, 
108  SW  945.  33  KyL  62;  Stevens  v. 
Com..  124  K^.  32,  98  SW  284,  30 
KyL  290:  Strlcklln  v.  Com.,  10  SW 
465,  10  KyL  747;  York  v.  Com.,  82 
Ky.  360;  Spencer  y.  Ciom.,  13  KyL 
605;   Denny   v.   Com.,   4   KyL  64. 

La. — State  v.  Miller.  138  La.  373, 
70  S  330;  State  v.  Poree,  136  La.  939, 
68  S  83;  State  v.  Duvall,  185  La.  7.10, 
66  S  904,  LRA1916E  1264;  State  v. 
Munlln.  133  La.  60,  62  S  361;  State 
V.  McCrocklln,  130  La.  106,  67  S  645; 
State  V.  HuBsey,  127  La.  1083,  54  8 
358;  State  v.  Cunningham,  128  La. 
867,  49  S  601;  State  v.  Cato,  116  La. 
195,  40  S  688;  State  v.  Arbuno,  106 
La.  719,  30  8  163;  State  v.  Jones, 
44  La.  Ann.   1120,  11   8  827. 

Me. — State  y.  Mulkerrln,  112  M«. 
544.   92  A   785. 

Md. — Kearney  v.  State,  46  Md. 
422. 

Mich. — Peo.  V.  Mulvaney,  171  Mich. 
272,  137  NW  155:  Poo.  v.  Van 
Drtesche,  164  Mich.  168,  117  NW  578; 
Hall  v.  Peo.,  39  Mich.  717. 

Miss. — ^Hardeman  v.  State,  16  S 
876.  ■ 

Mo.— State  y.  Beedle,  180  SW  888; 
State  V.  Morris,  263  Mo.  339.  172  SW 
603;  State  v.  Swan,  284  Mo.  270. 
136  SW  711;  State  v.  Sharp,  233 
Mo.  269,  136  SW  488;  State  V.  Little, 
228  Mo.  273.  128  SW  971;  State  y. 
Foley.  220  Mo.  86,  119  SW  397;  State 
V.  Dllts,  191  Mo.  665,  90  SW  782; 
State  V.  Price,  186  Mo.  140,  84  SW 
920;  State  v.  Lynn,  169  Mo.  684,  70 
SW  127;  SUte  v.  Bell.  166  Mo.  106, 
65  8W  736;  State-  v.  Hall.  164  Mo. 
528,  65  SW  248;  State  v.  McOlnnis, 
158  Mo.  105,  59  SW  83;  State  y. 
Reed,  154  Mo.  122.  56  SW  278:  State 
v.  Gray,  149  Mo.  458.  51  SW  85; 
State  v.  M6Afee.  148  Mo.  370.  60  SW 
82;  State  v.  Clark.  147  Mo.  20,  47 
SW  886;  State  v.  Todd,  146  Mo.  295, 
47  SW  923;  State  v.  Woods,  137  Mo. 
6,  38  SW  722;  State  v.  Foster.  136 
Mo.  653,  88  SW  721:  State  v.  Bosler. 
119  Mo.  417,  24  SW  1027;  State  v. 
Oilmore,  110  Mo.  1,  19  SW  218;  State 
V.  Luke,  104  Mo.  663,  16  SW  242; 
State  v.  Orlffln,  98  Mo.  672,  12  SW 
368;  State  v.  Wiedner,  22  Mo.  827. 

Mont. — State  v.  Lewis,  52  Mont. 
495,  159  P  416;  State  v.  Hurst,  28 
Mont.  484,  59  P  911. 

Nebr. — Skiles    v.    State,    86    Nebr. 


401,  123  NW  447;  Guthrie  v.  State. 
2,  Nebr.    (Unoff.)    28.   96  "NW   243. 

N.  M. — Terr.  v.  Gonzales,  11  N.  U. 
447,  68  P  923;  U.  S.  V.  Do  Amador. 
■6    N.    M.    178.    27    P    488. 

N.  Y.— Peo.  y.  Pease,  219  N.  T. 
627  mem,  114  NE  805  [aff  178  App. 
Dlv.  752,  160  NYS  318];  Peo.  v. 
Bresler.  218  N.  Y.  5«7,  113  NB  536: 
Peo,  v.  Cummins,  209  N.  Y.  283,  103 
NE  169  [aff  163  App.  Div.  93,  138 
NYS  617];  Peo.  v.  Jackson,  196  N. 
Y.  357,  89  NB  924;  Peo.  v.  Huson.  187 
N.  Y.  97,  79  NB  835;  Peo.  v.  Gross- 
man,  168  N.  Y.  47,  60  NE  1050;  Slat- 
terly  v.  Peo.,  58  N.  Y.  364:  Peo.  v. 
Manfredi,  144  App.  Dlv.  359.  129 
NYS  84  (variance  between  indictment 
and  proof);  Brotherton  v.  Peo.,  14 
Bun-  486    [aff   76   N.    Y.    169]. 

N.  C— State  v.  Foster,  172  N. 
C.  960,  90  SB  785;  State  v.  Jemigan. 
159  N.  C.  475,  74  SB  840;  State  v. 
Stewart,  166  N.  C.  636.  72  SB  193: 
Statfe  V.  Sandlin,  156  N.  C.  624,  72 
SE  203;  State  v.  Winchester.  113 
N.  C.  641,  18  SE  657;  SUte  v.  Braddy, 
104  N.  C.  737,  10  SB  261;  State  v. 
Keath,  83  N.  C.  626;  State  v.  Hlnson. 
82  N.  C.  597;  State  v.  Daniel.  SO 
N.  C.  21. 

OkL — May  v.  State,  (Cr.)  152  P 
338;  Dew  v.  State,  11  Okl.  Cr.  681, 
149  P  917;  Steward  v.  State,  9  Okl. 
Cr.  327,  131  P  726;  Baker  v.  State, 
9  Okl.  Cr.  47,  130  P  624;  Ford  v. 
State,  5  Okl.  Cr.  240,  114  P  273;  Hayes 
V.  State,  4  Okl.  Cr.  377,  111  P  1020: 
Stack  y.  State,  4  Okl.  O.  1,  109  P 
126;  "DooUng  v.  State,  3  Okl.  Cr. 
491.  106  P  982;  Bennefleld  v.  V.  8.. 
2   Okk    Cr.    44.    100   P   34.    102    P   647. 

Or.— State  v.  Meiater,  60  Or.  469, 
120  P  406;  State  v.  Morris,  68  Or. 
897,  114  P  476;  State  v.  Ryan,  56  Or. 
624,  108  P  1009  (remarks  by  court): 
State  v.  Foot  You,  24  Or.  61,  32 
P  1081,  33  P  637;  State  v.  Cody.  18 
Or.   506,   23  P  891,'  24   P  896. 

Pa. — Com.  v.  Gtaines,  42  Pa.  Super. 
660. 

Porto  Rico. — ^Pao.  v.  Sanders,  19 
Porto  Rico  64. 

R.  I.— State  v.  Smith,  29  R.  I. 
613,  72  A  710;  SUte  v.  Hetteman.  28 
R.    I.   477.    68   A    364. 

8.  C— State  v.  Livingston,  105  S. 
C  261,  89' SE  550;  Greenville  v.  Fos- 
ter, 101  S.  C.  318,  85  SE  769. 

Tex. — McDonald  v.  SUte.  33  Tex. 
339;  Debth  v.  State,  (Cr.)  187  SW 
841;  Park  v.  State,  78  Tex.  Cr.  131, 
179  SW  1152  (question  of  venue); 
Jones  v.  State,  74  Tex.  Cr.  350,  163 
SW  75;  Tores  y.  SUte,  74  Tex.  CJr. 
37,  166  SW  523  (overruling  of  plea  In 
abatement);  Mooney  v.  State.  73  Tex. 
Cr.  121,  164  SW  i828:  Kaufman  y. 
State.  70  Tex.  Cr.  438,  169  SW  68; 
Columbo  v.  State,  65  Tex.  Cr.  608. 
145  SW  910;  Williams  v.  SUte,  63 
Tex.  Cr.  516.  140  SW  440;  Chism  v. 
SUte,  (Ch-.)  78  SW  949;  Vallep  v. 
State,  (O.)  71  SW  698;  Hargrove  V. 
State.  (Cr.)  66  SW  1070;  Spears  v. 
State.  41  Tex.  Cr.  527.  66  SW  347; 
Homan  v.  SUte,  «*.)  51  SW  237; 
Hunter  v.  State,  38  Tex.  Cr.  61,  41 
SW  602;  Epps  V.  SUte,  (O)  88 
SW  975;  Rodgers  V.  State.  <Cr.)  26 
SW  832;  Hellbron  v.  SUte,  2  Tex. 
A.  537;  Havnes  v.  SUte,  2  Tex.  A.  84. 

Utah.— U.  S.  V.  Dugglns.  11  UUh 
480.   40  P  707. 
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jeft;"  bat  the  objection  must  be  followed  alio  by 
an  exception." 

The  nosapplicabllity  of  the  gsnenl  rule  has  been 
iTCOgnized  by  some  aathoiities  where  error  is  ap- 
parent on  the  face  of  the  record;*^  and  in  some 
JQiiBdietions  an  appellate  eonrt  may  review  errors, 
although  no  ezeeptions  were  taken  at  the  trial,  in 
eases  of  conviction  for  a  capital  offense,^  when  jus- 
tice demands  it;*"  or  where  the  error  was  funda- 
lAental  in  character,"*  as  where  the  trial  court  was 
without  jurisdiction;*^  or  where  the  indictment 
stated  no  cause  of  action  ;**  or  where  it  has  been 
held  that  there  was  an  absolute  failure  of  proof 
that  a  criminal  offense  had  been  oonumtted."  In 
the  federal  courts  a  plain  error  may  be  considered 
on  appeal,  although  no  exception  was  taken  in  the 
trial  court.*  In  New  York  the  appellate  division  of 
the  supreme  court  may  grant  a  new  trial  in  criminal 
eases  where  justice  requires  it,  although  no  excep- 
tions were  saved  below.*    Under  some  statutes  no 


exceptions  are  necessary  to  preserve  questions  for 
review  on  writ  of  error.' 

An  canseptitm  of  one  joint  defendant  will  be  of  no 
avail  to  those  not  excepting.* 

[$3338]  b.  Application  of  Biile—(1)  In  Gen- 
eraL  A  ruling  on  a  motion  to  quash  the  indictment 
to  which  no  exception  was  saved  will  not,  it  has 
been  held,  be  reviewed  on  appeal;'  but  in  some 
jorisdiotions  a  contrary  rule  prevails.*  Unless  as 
exception  is  saved,  the  apiiellate  court  wiU  not  re- 
view the  action  of  the  trial  court  in  overruling  "A 
demurrer  to  the  indictment,'  a  plea  of  former  jeop- 
ardy,* or  a  plea  setting  up  the  pendancy  of  another 
prosecntion  for  the  same  offense,*  or  a  request  for 
further  time  to  plead  after  being  furnished-  a  list  of 
the  panel  ;^''  or  in  sustaining  a  demurrer  to  a  special . 
plea  in  bar  to  an  indictment.**  In  some  jurisdictions 
an  order  overruling  a  demurrer  to  a  plea  to  the  juris- 
diction will  not  be  reviewed  in  the  absence  of  an 
exception.**    So  in  the  absence  of  an  exception,  the 


Va. — Thomas  ▼.  Com..  109  Ya.  85S, 
56  SE   705. 

'Wash. — State  y.  Hauard,  TE'Wash. 
S.   134    P    614. 

Wis.— WUllama  v.  State,  61  Wla. 
281.  21  NW  66. 

Wyo.— Bada  v.  SUte.  17  Wyo.  4»0, 
101   P  $4<. 

[a]  Tha  mattar  of  saxpzl**  »« 
tatimoiiy  cannot  be  complalneA '  of 
on  appeal  In  the  absence  'of  an  ex- 
ception. LAtham  v.  State,  (Tex.  Cr.) 
72  SW  182. 

[b]  Oa«tlOBa>7  iBvtmotlons^— 
Where  the  appeal  record  shows  that 
there  were  no  refused  Instructions 
and  that  no  ezeeptions  were  taken 
by  accused  to  the  court's  failure  to 
Instnict  on  all  tlie  law  applicable  to 
the  case,  accused  cannot  object  that 
the  court  failed  to  irlve  cautionary 
Instructions  the  nature  of  which  are 
not  disclosed.  State  v.  King,  194 
Mo.  474.  92  SW  670. 

[c]  XiSBflelaB.t  •zaaae  for  fWlvf* 
to  eaespt.  The  failure  of  accused  to 
reserve  exceptions  to  the  chargre  and 
remarks  of  the  trial  court  cannot  be 
excased,  so  as  to  warrant  review  of 
juch  matters,  by  the  contention  that 
hiK  counsel  was  not  given  an  oppor- 
tunity to  note  their  exceptions  and 
that  the  case  settled  is  not  a  cor- 
rect narrative  of  the  trial.  State 
J.  Jemlgan,  15»  N.  C.  476,  74  SB 
240. 

[d]  Wkmw  aceuMd  did  aol  «c- 
MVt  to  as  ordM  obaiMniir  «he  vwaiM, 
he  could  not  question  tht  jurisdic- 
tion of  the  court  to  which  the  change 
was  made  for  irregularities  or  errors 
WKnmltted  in  the  court  from  which 
the  change  was  taicen.  State  v.  Cal- 
la«ay.  IS4  Ho.  91,  66  SW  444;  Ooode 
T.  Stole,  67  Tex:  Cr.  220,  12S  SW 
597. 

•1.  State  v^  Poree,  1S6  La.  939, 
*l  S  82.  And  see  cases  infra  note 
SI. 

„**•    Ark. — ^Meisenhelmer    v.    State, 

71  Ark.  407,   84  SW  494. 

..!«— State    V.    Poree,    13«    La.    989, 

»8  8  83. 

„Mo.— State  v.  Wana,   245   Mo.   668, 

IsO  SW  1066. 

N.  M.— Terr.  ▼.  Hiolcs,  8  N.  U. 
5M.  30  P  872. 

..?•  £— State  V.  Harrison,  146  N.  a 
MS.  E»  BB  867. 

OW.— Williams  v.  SUte,  11  Olil. 
Cp.  «2,  142  P  1181. 

Wyo.— K^ds  v.  State,  17  Wyo.  490, 
mi  P  »46.  "■  - 

1.?-.  Ill— Peo.  V.  Zlotnicki,  246  111. 
Wf,  92  NB  818. 

Kjit-fltate    V.    King,    194    Mo.   474, 
»2  SW  J70  (error  in  verdict);  State 
»•  Rowe,  142   Mo.    489,   44  SW   26«. 
pOW.— Anthony   v.    State.    (Cr.)    169 

8.  b.— State  v.  Mead,  27  S.  D. 
"km  NW  8*6. 

,  Y;  Va.— State  v.  Wetsel,  76  W.  Va. 
1-  »  8E  68. 


Wis.— BoUina  v.  SUte,  69  Wis.  65, 
17  NW  689. 

[a]  A  plaa  la  abatement  filed  in  a 
case  is  a  i>art  of  the  record,- and  it 

is  not  necessary  to  except  to  the 
iction  of  the  court  in  susulnlng  a 
demurrer  thereto  In  order  to  claim 
the  IvaneSt  of  error  alleged  to  have 
been  committed' in  suatalBlng  the  de- 
murrer. State  V.  Wetsel,  75  W.  Va. 
7,    83    SB   68. 

M.  Ark. — Bdwards  v.  State,  110 
Ark.  690,  168-  SW  165;  Caughron  v. 
SUte.  99  Ark.  462,  139  SW  315. 

Kan. — SUte  v.  Huber,  8  Kan.   447. 

N.  T.— Peo.  V.  Watson,  216  N.  T. 
565,  111  NB  248,  AnnCasl917D  278; 
Peo.  V.  Jung  Hing,  212  N.  Z.  398, 
106  NB  106;  Peo.  v.  Pindar.  210 
N.  T.  191,  164  NB  188  [aS  169  AppL 
Dlv.  12,  144  NTS  242,  and  rearg  den 
210  N.  T.  621  mem,  104  NB  1187 
meml;  Peo.  v.  Lyons,  110  N.  T.  618, 
17  NB  891. 

Okl.— Huft  V.  Terr.,  16  Okl.  876,  85 
P  241;  Anthony  v.  SUte,  (Cr.)  169 
P  984;  Bookman  v.  State,  (Cr.)  161 
P  1074;  Turner  v.  SUU.  8  Okl.  Cr. 
11,  126  P  468. 

Wyo. — Ohama  v.  SUte,  24  Wya 
618,  161  P  568;  Parker  v.  SUte,  24 
Wyo.  491,  161  P  662. 

[a]  Bzoept  wli«r*  tlM  ■sntsno*  Is 
of  Math,  the  jurisdiotlon  of  the  ap- 
pellate court  is  confined  to  the  con- 
sideration of  errors  pointed  out  by 
proper  exceptions  on  the  record.  Peo. 
V.  Pindar,  210  N.  T.  191,  104  NB 
188. 

•8.  Peo.  V.  Bnnis,  176  N.  T.  289, 
68  NE  867,  17  N.  Y.  <2r.  528;  Peo.  v. 
Hooh.  160  N.  T.  291,  44  NE  976; 
Parker  "V.  State,  24  Wyo.  491,  161 
P  652. 

(a]  WliAre  It  oleaMy  appears  tram 
the  reeorS  in  a  caplui  case  that  such 
error  was  committed  as  amounted  to 
a  denial  of  substantial  Justice  and 
deprived  defendant  of  a  fair  trial, 
the  Judgment  should  be  reversed,  al- 
thougli  proper  exceptions  were  not 
taken  below.  Parker  v.  SUte.  24 
Wya.  491.  161  P  662. 

[b]  Sefeadaat  eaaaot  olataa  aa  a 
matter  of  rl«1it.  the  benefit  of  error 
in  a'  capital  case  to  which  no  excep- 
tion was  taken.  Peo.  v.  Lyons.  110 
N.    T.    618,    17    NE    891. 

as.  Stack  V.  State,  4  Okl.  Cr.  1, 
109    P    126. 

97.  State  v.  Houston,  165  N.  C. 
432.  71  SB  66. 

98.  SUte  V.  Houston,  165  N.  C. 
432,    71    SB    66. 

•e.  Bryant  v.  State,  66  Miss^-4S6, 
4    S    848. 

1.  Oppenheim'  v.  U.  S.,  241  Fed. 
625,  154  CCA  283  [rev  228  Fed.  220]; 
Dunn  V.  U.  S..  238  Fed.  608.  151  CCA 
444. 

a.  Peo.  V.  Grout.  174  App.  Dlv. 
608.  161  NTS  718  [app  dism  222. 
N.  T.  9];  Peo.  V.  Donovan.  101  N. 
T.    632,    4   NE   181;   Peo.   v.   Kathan, 


136  App.  Dlv.  303,  130  NTS  1096; 
Peo.  V.  Hopkins,  126  App.  Dlv.  848, 
111  NTS  423;  Peo.  v.  Cliartoff,  72 
App.  Div.  656,  76  NTS  1088.  16  N.  Tk 
Cr.  612;  Peo.  v.  Nlleman,  8  NTS 
800. 

[a]  The  earlier  atatnte  (Aeta 
[1855]  p  613  o  8S7  8  3)  (1)  was  ap- 
plicable only  to  cases  lu-ought  from, 
the  court  of  general  sessions  in  and 
for  the  city  and  county  of  New  Tork 
and  not  to  appeals  from  oourts  of 
oyer  and  terminer.  MbKee  v.  Peo- 
86  N.  y.  lis.  1  Transcr.  A.  1,  8  AbbPr 
NS  216.  84  HowPr  280:  Done  v.  Peo., 
5  Park.  Cr.  (N.  T.)  864.  (2)  And 
to  convictions  for  a  capiUl  offense 
only  or  for  an  offense  for  which  the 
least  punishment  was  imprisonment 
for  life.  Wllke  T.  Peo.,  63  N.  T. 
626. 

[b]  ■nbmlasloa  of  gvastlaas  t*- 
Jwj.— Defendant'  is  entitled  to  rel^, 
on  his  motion  to  dismiss  or  to  strike 
from  an  indictment  for  perjury  vari- 
ous items  of  the  report  alleged  to 
be  false,  and  on  his  exception  to  a 
denial  of  such  motion,  and  it  is  .un- 
necessary to  except  to  the  submis- 
sion of  such  Items  to  the  Jury.  Pool 
v.  Grout,  174  App.  Dlv.  608,  161 
NTS  718  [app  diam  222  N.  T.  91. 

3.  lio  Toon-  V.  Terr.,  16  Hawaii 
861. 

4.  (Torn  V  Darnell,  18  Ta.  Dlst. 
82  ' 

5.  Carlisle  v.  U.  S.,  194  Fed.  887, 
114  CCA  531;  Bryant  v.  SUte,  8  Cta. 
A.  389,  69  SE  121  (not  properly  pre—, 
sented  for  review  through  the  me- 
dium of  a  motion  for  a  new  trial): 
Laycock  v.  SUte,  186  Ind.  217.  39 
NB  137;  Jay  v.  State.  69  Ind.  168; 
State  v.  Morgan.  62  Ind.  86;  8Ut» 
v.  Brannan.  206  Mo.  636,  106  SW  602; 
SUte  V.  Campbell,  141  Mo.  6*7,  4» 
SW  167;  State  v.  Fortune.  10  Mo, 
466;  Centralia  v.  Smith,  108  Ho.  A. 
438,  77  SW  488;  Columbia  v.  Dorsey, 
63  Mo.  A.  626. 

6.  Peo.  v.  Zlotnicki,  846  IB.  186, 
92  NB  813;  Baker  v.  Peo.,  106  III. 
462. 

7.  Long  V.  SUte,  118  Oa.  819^  4S 
SB  416;  Veal  v.  State,  116  Oa.  689,  42 
SB  705;  Lanier  v.  SUte,  17  Oa.  A. 
261.  86  SE  417;  Kent  v.  SUte,  15  Qtt. 
A.  210.  82  SE  762;  Fryer  v.  BUtfe,. 
12  Oa.  A.  533.  77  SE  830;  Mack  v. 
SUte,  10  Oa.  A.  835,  74  SB  444:  Wil- 
liams V.  State,  4  Oa.  A.  853,  62  SB 
525:  State  v.  Heffernan,  28  R.  I.  477. 
68  A  364. 

8.  Vaughn  v.  State,  16  Oa.  A. 
573,  85  SE  790;  Collier  v.  SUte,  8 
Ga.   A.    871,   69    SE  29. 

9.  Walker  v-.  State,  11  .  Ala.  A. 
198,  66  S  718;  State  v.  LRtla.  228 
Mo.   273.   128   SW  971. 

10.  State  vl  Hunter,  171  Mo.  435. 
71   SW  675. 

11.  Williams  V.  SUte,  2  Ge.  A. 
829,    58    SB   1072. 

19.    Com.  y,  Louisville,,  etc,  R.  Co'., 
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appeUate  court  will  not  review  the  refusal  of  the 
eouit  to  require  the  atate  to  elect  on  which  count  of 
the  indictment  it  will  proceed;"  or  the  refusal  of 
defendant's  request  for  a  special  venire;**  or  the 
refusal,  upon  demand  of  a  severance,  to  elect  which 
should  be  placed  upon  trial  first ;''  or  the  action  of 
the  court  relative  to  the  examination  of  jurors,** 
or  in  allowing  a  new  information  to  be  filed  where 
the  origfinal  was  lost,*'  or  in  selecting  a  special 
judge  where  appellant  did  not  except  to  the  vacation 
of  the  bench  by  the  tegular  judge  or  to  the  right 
of  the  special  judge  to  preside  in  bis  absence.*'  In 
other  jurisdictions  a  claim  of  variance  which  wVs 
not  made  a  ground  for  special  exception  below  can- 
not be  made  on  appeal.*'  It  has  also  been, held  that 
anl«88  an  exception  is  reserved  no  ruling  on  a  mo- 
tion to  reduce  a  fine  will  be  reviewed  on  appeal.*" 
[f  3339]  (8)  BnlingB^  Motion  for  New  Trial. 
The  ruling  of  the  court  refusing  a  new  trial  cannot 
be  reviewed  on  appeal  unless  duly  excepted  ■  toj"' . 
all  objections  raised  at  the  trial  being  waived  by 
failure  to  except;*^  uid  this  is  true,  even  though, 


<  according  to  some  authorities,  the  ruling  of  the. 
court  is  in  the  record  with  the  evidence.'*  But 
where  a  second  motion  for  a  new  trial  is  made  on 
the  ground  of  newly  discovered  evidence  an  excep- 
tion to  the  ruling  thereon  has  been  held  to  bring  the 
entire  recced  before  the  appeUate  court  for  review 
notwithstanding  no  exception  was  taken  to  the  over- 
ruling of  the  fonner  motion  for  a  new  trial.'* 

[i  3340]  *(3)  BnlingB  on  Motion  for  Oontinn- 
ance.  Ordinarily  where  no  exception  is  reserved  to 
the  denial  of  a  continuance  the  ruling  will  not  be  re- 
viewed on  appeal,'"  unless  an  arbitrary  abuse  of 
discretion  is  shown;"  and  this  is  so,  although  the 
motion  with<  a  recital  that  it  was  overruled  is  set 
forth  in  the  bill  of  exceptions.'^  It  is  insufiBcient 
to  raise  objection  to  such  ruling  for  the  first  time 
on  a  motion  for  a  new  trial."  In  New  York,  how- 
ever, even  though  no  exception  is  taken  below  to 
the  refusal  of  a  request  for  a  continuance,  it  is  the 
duty  of  the  appellate  division  of  the  supreme  court 
t<r  grant  a  new  trial  when  the  ends  of  justice  re- 
quire it.** 


17S  Ky.  250.  194  SW  SOS.  But  com- 
pare supra  I'  3334. 

IS.  Johnson  v.  State,  2}  Ala.  62,  6S 
AmD  383;  State  v.  Goodman,  78  Mo. 
A.    234. 

M.  lAws  v..  State,  (Tex.  Cr.)  101 
8'W"987 

15.  Doolinc  V.  Stat«,  3  OM.  Cr. 
*91,  106  P  »82. 

IS.  Peo.  V.  Traak.  7  Cal.  A.  103, 
93   P  891 

IV.    State  T.   liovltt,   243   Mo.   610, 

147  SW   484. 

18.     Sereent  v.  Com..   138  Ky.  284. 
117  SW  362. 
'      19.    Tbomas  v.  State,  103  Miss.  800, 
CO   8   781.        -' 

90.  Hardin  v.  State,  8  Ala.  A. 
21S,   63   S  18. 

SI.    Ala.— King  V.  State,  (A.)  7E  8 

?>2:     Britton     V.     SUte,     <A.)     74  .8 
21. 

Ark. — ^Robinson  v.  State,  B  Ark. 
CS9;  Waller  v.  State,  4  Ark. 
87. 

Cal.— Peo.  V.  Ah  Sam,  41  Cal.  646; 
Peo. -v.  Hob&on,  17  Cal.  424. 

Fla. — ^Andrews    v.    State,     65     Fla. 
377,   61  '8   976;   Phillips  v.   State,    62 
Fla.    77,    B7   8   841. 
^  Ida. — State    v.    Smith,    4    Ida.    738, 
A   P   664. 

111. — Peo.  V.  Morits.  2i8  111.  494, 
87  NE  348. 

Ihd.— Vest  V.  State,  174  Ind.  B56, 
92- NB  227;  Barrows  v.  State,  161 
Ind.  B86,  69  NB  2B3;  Coppenhaver  v. 
State,  160  Ind.  540  67  NE  453; 
Doupherty  v.   State,   5   Ind.   458. 

Ky, — Vinegar  v.  Com.,  104  Ky.  106, 
46  SW  510;   20  KyL,  412.  . 

La.— State  v.  Hall.  109  La.  290, 
33  S  218;  State  v.  Washington,  104 
La.  443,^  29  S  65,  81  AmSR  141; 
State  V.  !McTlcr,  45  La.  Ann.  440,  12 
S  616. 

Mich.— Peo.  V.  Sartorl,  168  Mich. 
308,    134   NW    200. 

Mo.— State  v.  Truedell.  192  SW  404; 
SUte  V.  Black,  186  SW  1047;  State 
V.  McQauley,  247  Mo.  870,  15S  SW 
1055;  State  v.  Swan,  234  Mo.  270. 
136  SW  711;  State  v.  Harris,  216 
Mo.  392,  115  SW  968;  State  v.  Pamell, 
408  Mo.  723,  105  SW  742;  State  V. 
Baker,  206  Mo.  695,  105  SW  743; 
State  V.  Penland,  199  Mo.  162.  97 
SW  661;  State  v.  Dunham,  178  Mo.  1, 
76  SW  IOCS;  State  v.  Irwin,  171  Mo. 
-S58,  71  SW  1015:  State  v.  Hunter,  152 
Mo.  569,  54  SW  442;  State  v.  Gray, 
149  Mo.  458,  51  SW  85;  State  v.  Mur- 
ray. 126  Mo.  526.  29  SW  590;  State 
V.  Gllmore.  110  Mo.  1.  19  SW  218; 
State  V.  Harvey,  105  Mo.  316,  18  SW 
886;  State  v.  Brlsco,  166  Mo.  A.  616, 

148  SW  984;  State  v.  Walters,  148 
Mo.  A.   62,   127   SW  918. 

N.  M. — Terr.  v.  Chrlstman,  9  N.  M. 


682.  68  P  343;  Terr.  v.  Archlbeque, 
9  N.  M.  403.  64  P  768;  Terr.  v.  Oia- 
vez,   3  M.   M.   282,   EO  P  324. 

Okl. — Crump  v.  State,  7  Okl.  Cr. 
535.  124  P  632;  Frazler  v.  U.  8.,  2  Okl. 
Or.  657,  103.  P  373;  Reed  y.  U.  S., 
2  Okl.  Cr.   652,   103  P  371. 

Porto  Rico. — Peo.  v.  Dones,  18 
Porto  Rico   272. 

Tex. — Howard  v.  State;  76  Tex.  Cr. 
297,  174  SW  607;  Whitehead  v.  State, 
(Cr.)  148  SW  316;  Goodwin  v.  State, 
63  Tex.  Cr.  140,  138  SW  399;  Robin- 
son v.  State,  68  Tex.  Cr.  550,  126  SW 
276;  Raines  v.  State,  66  Tex:  Cr. 
94,  119  SW  93;  Teague  v.  State,  63 
Tex.  Cr.  603,  111  SW  406;  Innocente 
v.  State,  f3  Tex.  Cr.  390,  110  SW  61; 
Jones  v.  State,  (O.)  64  SW  685; 
Pennington  v.  State,  (Cr.)  48  ,  SW 
607;  Washington  v.  State.  (A.)  16  SW 
653. 

Wye. — Smith  v.  State,  10  Wyo.  157, 
67  P  977. 

[a]  The  reftiul  of  *  new  trial 
beoaiuie  of  tlie  dlsqnallfloatlom  of  a 
jvrov  cannot  be  reviewed  In  the  ab- 
sence of  a  bill  of  exceptions.  Jones 
V.  State,    (Tex.  Cr.)    64  SW  686. 

S9.     See  cases  supra  note   21.        ' 

S8.  State  v.  Jackson,  36  La.  Ann. 
769;  State  v.  Truedell,  (Mo.)  192  SW 
404.     But   see   supra  ~j    3337. 

[a]  In  V«w  Toxk,  where  Code  Cr. 
Proc.  §  528.  under  certain  circum- 
stances permits  a  new  trial  to  be 
awarded  without  exceptions,  and  re- 
quires the  court  to  give  judgment 
without  regard  to  technical  errors, 
the  court  Is  not  called  upon  to'  award 
new  trials  In  capital  cases  by  the 
appearance  in  the  record  of  sQme  er- 
ror In  the  proceedings  wliich  no  ex- 
ception points  out,  unless  the  sub- 
stantial rights  of  accused  can  be 
seen  to  have  been  prejudiced 
and  justice  demands  a  new  trial. 
Peo,  V.  Hoch,  160  N.  Y.  291,  44  NB 
976. 

34.  McLaughlin  v.  State,  20  Oh. 
Clr.  Ct.  N.  S.  492. 

95.  Ala.— Hardin  v.  State,  8  Ala. 
A.    216.   63   S   18. 

Kan. — State  v.  Douglass,  72  Kan. 
673.    83    P    621. 

Ky. — Logsdon  v.  (3om.,  12  SW  628, 
11   KyL   650. 

La.— State  v.  Mayfleld,  104  La.  173, 
28  S  997;  State  v.  Barfleld.  49  La. 
Ann.  1695,  22  S  922:  State  v.  Brodden, 
47  La.   Ann.   S75,   16   S   874. 

Mo. — State  y.  Miles,  253  Mo.  427, 
161  SW  766;  State  v.  Bishop.  231 
Mo.  411,  13J  SW  23;  State  v.  Hun- 
ter, 171  Mo.  436,  71  SW  675:  State 
V.  Murphy,  118  Mo.  7,  26  SW  95; 
State  V.  Gamble,  108  Mo.  600,  18 
SW  1111;  State  v.  Stevenson,  93 
Mo.    91.    5   SW  806. 


Okl.— Shaw  v.  State,  7  Okl.  Or. 
390,  123  P  1110. 

Porto  Rico. — Peo.  v.  Marti,  20  Por- 
to Rico  112. 

S.  D. — State  v.  Barnes,  26  S.  D. 
622,   129  NW  116. 

Tex. — Ortls  v.  State.  76  Tex.  Cr. 
191.  173  SW  300;  Smith  v.  State.  74 
Tex.  Cr.  228.  167  SW  843;  Singleton 
V.  State,  (Cr.)  156  SW  212;  Irby 
v.  State,  69  Tex.  Cr.  619,  165  SW  542; 
Kelly  V.  State,  69  'Tex.  Cr.  618,  164 
SW  1195;  Jennings  v.  State,  66  Tex. 
Cr.  653,  148  SW  313;  Brown  v.  State. 
65  Tex.  Cr,  121,  144  SW  265;  Worm- 
ley  V,  State,  65  Tex.  Cr.  48,  143  SW 
615;  Moreno  v.  State,  64  Tex.  Cr.  660. 
143  SW  166,  AnnCasl914C  863;  Berg: 
V.  State.  64  Tex.  Cr.  612,  142  SW 
884;  Williams  v.  State,  63  Tex.  Cr. 
616,  140  SW  440;  Wilson  v.  State,  63 
Tex.  Cr.  81,  188  SW  409;  Robinson 
V.  State,  68  Tex.  Cr.  650,  126  SW  276: 
Bills  V.  State,  58  Tex.  Cr.  289,  125 
SW  675;  Ross  v.  State,  67  Tex.  Cr. 
372.  123  SW  419;  Crowson  v.  SUte, 
56  Tex.  Cr.  51.  118  SW  1036;  Mabry 
V.  State,  54  Tex.  Cr.  449,  114  SW 
378;  Cole  y.  State,  (Cr.)  101  SW^ 
449;  Perea  v.  State,  50  Tex.  Cr.  34. 
94  SW  1036;  Adcock  v.  State,  41  Tex. 
Ct.  288,  53  SW  845;  Maeyers  v..  SUte. 
(Cr.)  49  SW  381;  West  v.  State,  40 
Tex.  Cr.  148,  49  SW  95;  Phillips  v. 
SUte,  (Crj  46  SW  709;  Shaw  v. 
State,  39  Tex.  Cr.  161,  45  SW  597; 
Kllpatrlck  v.  SUte,  39  Tex.  Cr.  10,  44 
SW  830;  Hoffman  v.  SUte,  (Cr.) 
42  SW  309;  Adams  v.  State,  (Cr.) 
40  SW  590;  Drechsel  v.  State,  (Cr.) 
39  SW  678;  Hunter  v.  SUte,  (Cr.) 
37    SW    323. 

Wyo. — McKinney  v.  State,  3  Wyo. 
719,    30    P    293,    16    LRA    710. 

[a]  Bafttslag  a  ooatlBwanoa  natu 
counsel  covld  finish  a  oasa  In  which 
he  was  engaged  in  another  court  can- 
not be  reviewed  on  appeal  in  the  ab- 
sence of  an  exception  properly  Uken. 
Foster  V.  State,  44  Tex.  Cr.  436,  71 
SW   971. 

[b]  Bafnalng  a  oontlnnanea  on  th* 
gtovaUl  of  th*  abseaoa  of  a  wltnasa 
Is  not  reviewable  on  appeal  unless 
the  ruling  was  excepted  to.  Gaines 
V.  SUte,  67  Tex.  Cr.  604,  150  SW 
198. 

9(8.  Shaw  V.  State,  7  Okl.  Cr.  890. 
123  P   1116. 

97.  State  v.  Miles,  253  Mo.  427, 
161    SW    766. 

a&  State  V.  Mayfleld,  104  La. 
173,  28  S  997;  Flowers  v.  State,  68 
Tex.  Cr.  547,  152  SW  926;  MUo  v. 
State,  59  Tex.  Cr.  196,  127  SW  1026; 
Mabry  v.  State,  64  Tex.  Cr.  449, 
114    SW    378. 

99.  Peo.  V.  Kerber,  ■  172  App.  DIv. 
755.    159    NTS    215. 


For  latMT  eaamii  daralopmenta  and  ohaaffwi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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[i  3341]  (4)  BnlingB  as  to  Competency  of 
Juror.  As  we  have  seen  a  juror's  competency  will 
not  be  reviewed  on  appeal  where  he  was  not  chal- 
lenged when  he  was  accepted  by  the  court;***  and 
unless  exceptions  were  promptly  taken  the  appellate 
court  will  not  review  rulings  of  the  trial  court  dur- 
ing the  selection  and  the  impaneling  of  the  jury,'^ 
or  its  action  in  overruling  a  motion  to  quash  the 
panel.**  ' 


[f  33^]  (6)  BnlingB  m  to  Evidence.  Unless 
as  in  some  jurisdictions  it  is  made  the  duty  of  the 
appellate  court  by  statute  to  review  erroneous  rul- 
ings either  as  to  the  admission  or  the  rejection  of 
testimony,  although  no  'exceptions  thereto  were 
taken  in  the  court  below,**  it  is  a  well  settled  rule 
that  alleged  errors  in  rulingfs  of  the  lower  court  in 
admitting  or  excluding  evidence  cannot  be  reviewed 
on  appeal  unless  an  exception  was  duly  taken;**  and' 


so.     See  supra  t  St  32. 

31.  Ala. — &vls  V.  State,  7  Ala. 
A.   122.  <1  S  483. 

Ark. — ^Thomas  v.  State,  126  Ark. 
267.  188  SW  805;  MelBenhelmer  v. 
State.    73   Ark.    407.   84   SW  4»4. 

Cal. — Peo.  V.  Trask.  7  Cal.  A.  103, 
93   P  891. 

Hawaii. — See  Terr.  ▼.  Johnaon.  16 
Hawaii  743. 

Ky. — L.ovlnK   v.   Com.,   4   KyL   457. 

Mich. — Peo.  V-  Albers,  137  Mich. 
CIS.    100    NW    »08. 

Uo. — State  V.  Kasco,  239  Mo.  535, 
144  SW  449;  State  v.  Fields.  234 
Mo.  615,  133  SW  518:  State  v.  Mar- 
shall.   36    Mo.    400. 

Tex. — Bracher  v.  State,  72  Tex. 
Cr.  198.  161  SW  124:  Jones  v.  State, 
(Cr.)  S4  SW  585:  Hobbs  v.  State, 
(Cr.)    28    SW    814. 

■Wis. — Ullman  v.  SUte,  124  Wis. 
602.    103  NW   6. 

Can. — Morln  v.  Regr.,  18  Can.  8. 
C.      407. 

3a.  State  y.  Shatter,  2B3  Mo.  320, 
161   SW^  805. 

33.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  Im  K«w  JarasT,  where  an  ac- 
cused has  suffered  manifest  injury 
either  in  the  admission  or  the  re- 
jection of  testimony,  erroneous  rul- 
ings of  the  court  admitting  hearsay 
evidence  may  be  reviewed  on  appeal, 
althousrh  no  exceptions  thereto  were 
taken  in  the  court  below.  State  v. 
Ludwier.  85  N.  J.  L.  18,  88  A  822  (un- 
der Cr.  Proc.  Act  fP.  L.  (1898)  c  287] 
{  136  as  amended). 

[b]  IB  Maw  To«k  the  appellate 
division  of  the  supreme  court  may 
review  error  in  the  admission  of  evi- 
dence 'Where  the  conviction  is  against 
the  weight  of  evidence  or  against  the 
law,  or  where  justice  requires  it, 
whether  or  not  any  exceptions  wertf 
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109  Ark.  346,  160  SW  226;  Blrones  v. 
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Hauser  v.  Peo.,  210  111.  253,  71  MB 
416. 
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this  is  true,  although  the  ruling  was  made  &  ground 
for  a  new  trial."  So  too  a  ruling  on  the  compe- 
teney  of  a  witness  cannot  be  reviewed  in  the  appel- 
late court  unless  such  ruling  was  duly  es'cepted  to 
in  the  court  below.'*  Rulings  on  the  limitation  of 
the  purpose  of  evidence  introduced,  unless  excepted 
to,  will  not  be  reviiawed  on  appeal ;"  and.  in  some 
jurisdictions  it  is  not  ground  for  exception  that  evi- 
dence competent  for  some  purposes  but  not  for  all 
is  admitted  generally  unless  appellant  asks  at  the 
time  of  admission  that  the  purpose  of  the  evidence 
shall  be  restricted." 

An  exception  to  the  general  rule,  however,  exists 
in  some  jurisdictions  where  a  wife  is  permitted  to 
testify  against  her  husband,*'  except  where  the  of- 
fense is  committed  upon  the  person  of  the  wife.^ 

Sufficiency  .of  the  evidence  to  support  a  verdict, 
as  a  general  rule,  cannot  be  reviewed  unless  an  ex- 
ception was  taken  before  verdict  to  a  ruling  of  the 
court  thereon.*^  The  rule  has  been  applied  where 
the  record  fails  to  show  proof  of  venue  and  it  does 
not  appear  that  an  exception  was  taken,**  except 
where  the  issue  is  fought  out  on  the.  trial  as  to 
whether  the  ofCense  was  in  the  county  where  the 
venue  was  laid  when  it  will  be  noticed  without  bill 


of  exceptions;**  but  it  has  been  held  that  where, 
under  the  statute,  errors  of  the  lower  court  whioh 
are  jurisdictional  in  their  character  may  be  reviewed 
without  special  exception  having  been  taken,  the 
omission  to  prove  venue  is  jurisdictional  and  may 
be  assigned  on  appeal  although  no  exception  ■waa 
taken.**  In  some  states,  however,  where  the  evi- 
dence conclusively  shows  defendant's  innocence  the 
appellate  court  will  reverse  a  conviction,  althon^i 
defendant  has  failed  to  take  and  preserve  proper 
exceptions;**  and  in  others  it  \fi  held  that  where  no 
declarations  of  law  were  asked  or  given  and  accused 
contended  that  the  judgment  was  not  Sustained  by 
the  evidence  the  exceptions  were  properly  preserved 
in  the  record  and  carried  forwaixl  in  a  motion  for 
new  trial.**  The  federal  appellate  courts  may  in. 
the  exercise  of  a  sound  discretion  take  notice  of  the 
entire  lack  of  evidence  to  support  a  conviction,  al- 
though the  question  was  not  raised  at  the  trial  by 
request  or  exception,*'  especially  in  A  capital  case.'* 
[$  3343]  (6)  ProceedingB  at  Trial  in  Oenezal. 
Rulings  of  the  trial  judge  on  technical  irregularities 
in  the  proceedings  *•  will  not  be  reviewed  on  appeal 
where  exceptions  thereto  were  not  duly  taken.  So 
too  the  ruling  of  the  trial  court  denying  accused  the 


Va.    548,    68   SB   295,   28   LRANS  9«6. 

Wis.— Smith  v.  State,  145  Wis. 
<12,  130  NW  481;  Grabowskt  v.  State, 
126  Wis.  447,  lOB  NW  805;  Colbert 
V.    State.    125   Wis.    423,    104    NW   61. 

B.   C. — Rex   V.    Davis,    19   B.   C.    BO. 

[a]  Bole  aaplled. — ^Any  error  In 
permitting  defendant  to  testify  on 
his  crOBS-ezaniination  in  a  prose- 
cution for  embeulement  that  In  the 
bankruptcy  court  he  declined  to  an- 
swer certain  questions  on  the 
^ound  that  his  answers  might  tend 
to  incriminate  him  cannot  be  re- 
viewed on  appeal  where  the  question 
is  not  raised  by  any  exception.  Peo. 
V.  Meadows.  199  N.  T.  1,  92  NE  128 
taff  138  App.  Dlv.  226,  121  NTS  171. 

[b]  Admission  of  taearsaT  evL 
danoe  without  exception  affords  no 
ground  for  complaint  In  the  appellate 
court.  State  v.  Gibson.  67  W.  Va. 
548,    68    SB   295.    28    LRANS    965. 

[c]  A  mllsr  penul'Mnr  a  wltnsaa 
to  be  Impeaohed  cannot  be  reviewed 
In  the  absence  of  a  bill  of  exceptions. 
Crowson  t.  State,  66  Tex.  Cr.  61,  118 
SW   1086. 

[d]  On  oertiaiBil  to  quash  the 
record  of  a  conviction,  the  evidence 
given  at  the  trial  will  not  be  re- 
viewed unless  objections  appear  of 
record.  Stratton  v.  C!om.,  10  Mete. 
(Mass.)    217. 

[e]  Waiver. — ^W  here  defendant 
rightfully  objects  and  excepts  to  the 
admission  of  a  paper  in  evidence  he 
cannot  be  held  to  have  waived  the 
error  or  be  held  not  prejudiced  be- 
cause the  paper  was  afterward  ad- 
mitted over  his  objections  .  on  the 
same  grounds  but  to  which  he  did 
not  reserve  an  exception.  Young  v. 
State,    9   Ala.   A.    65,    64    S   171. 

3S.  Peo.  v.  Auerbaoh,  176  Mich. 
23.  141  NW  869,  AnnCaBl915B  557; 
Grtego  v.  State,  65  Tex.  Ci-.  500,  145 
SW  618;  Lyles  v.  State,  64  Tex.  Cr. 
621,    142    SW    592. 
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84  SW  862;  State  v.  Garth.  164  Mo. 
663,  65  SW  275;  State  v.  Fisher, 
162  Mo.  169,  62  SW  690;  State  v. 
Cunningham,  154  Mo.  161,  55  SW 
282;  State  v.  McAfee,  148  Mo.  370, 
50  SW  82;  State  v.  Maloney,  118 
Mo.  112,  23  SW  1084;  State  v.  Hope, 
100  Mo.  347,  13  SW  490,  8  LRA  608: 
State    V.    Hays.    110    Mo.    A.    440,    85 


SW  127;  State  v.  Craig,  7»  Uo.  A. 
412. 
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N.  C. — State  y.  Stewart,  166  N.  C. 
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744;  Nichols  v.  State,  82  Tex.  Cr. 
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[a]  Bale  an>U*A'— (1)  The  court's 
refusal  to  permit  phyaldans  named 
by  defendant  to  examine  the  remains 
of  deceased  which  were  exhumed  dur- 
ing trial,  and  as  to  which  testimony 
had  been  admitted,  cannot  be  re- 
viewed, where  the  record  does  not 
show  that  any  exception  was  taken 
or  saved  at  the  time.  State  v.  Brooks. 
92  Mo.  642,  5  SW  257,  330  [app 
dism  124  U.  S.  394,  8  SCt  443,  81  L. 
ed.  454].  (2)  Where  defendant  takes 
no  exception  to  the  action  of  the 
court  In  setting  aside  a  witness  eight 
years  old,  offered  by  him,  as  dis- 
qualified because  of  age  and  under- 
standing, an  objection  thereto,  first 
made  In  defendant's  case  on  appeal, 
cannot  be  considered.  State  v.  Stew- 
art,   156   N.   C.    636,   72   SB   193. 

[b]  Xrot  in  pennlttlnr  an  nn- 
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expert  will  not  be  considered  where 
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100  AmSR  869,  60  LRA  465. 

40.  Woodall  V.  State,  68  Tex.  Cr. 
613.   126   SW  691. 

41.  Ala. — Williams  v.  State,  64 
Ala.  131,  26  AmR  665;  Frazier  v. 
State,  9  Ala.  A.  60,  64  S  162. 

Mich. — ^Burden  v.  Peo..  26  Mich. 
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N.  J. — State  v.  Hoffman,  100  A  160. 

N.  Y. — Peo.  V.  Bresler,  218  N.  Y. 
567,  113  NB  536;  Peo.  v.  Shattuck, 
194  N.  Y.  424,  87  NB  775;  Slatterly 
T.  Peo..  58  N.  Y.  364;  Peo.  v.  Thomp- 
son, 41  N.  Y.  1;  Shufflln  v.  Peo.,  4 
Hun  16  taft  62  N.  Y.  229,  20  AmR 
4831. 

N.  C. — State  V.  Houston,  166  N.  C. 
432,  71  SB  65:  State  v.  Hugglns,  126 
N.   C.    1056,    86    SB   606. 

Tex. — Ramon  v.  State,  (Cr.)  98  SW 
872;  Kehoe  v.  State,  (Cr.)  89  SW 
270. 


[a]  Bzontlon  after  oonTJetionw  ■ 
Where  the  bill  of  exception  shows 
that  after  the  court  had  convicted 
defendant  and  assessed  his  fine  he 
thereupon  for  the  first  time  excepted 
the  appellate  court  cannot  consider 
the  sufficiency  of  the  evidence  to 
authorize  a  conviction.  I^vldson  v. 
State,   6    Ala.  A.    106,   59   S   687. 

48.  Lea  v.  State,  64  Miss.  201,  1 
S  61  (but  see  infra  note  441;  Park 
v.  State,  78  Tex.  Ch-.  131,  179  SW 
1152;  Scott  v.  State,  69  Tex.  C^.  615. 
616,  156  SW  226;  Washington  V.  State. 
(Tex.    Cr.)    77    SW    810. 

4et  Munger  v.  State,  57  Tex.  Cr. 
384,    122    SW    874. 

**.  QulUen  v.  State,  106  Miss.  831. 
64  S  736  (under  Code  [19061   {  4936). 

45.  State  v.  Garcia,  19  N.  M.  414. 
143   P   1012. 

46.  Fort  v.  Brinkley,  87  Ark.  400, 
112  SW  1084. 

47.  Weems  v.  U.  S..  217  U.  S.  849. 
30  SCt  544,  64  L.  ed.  793,  19  AnnCas 
705;  Crawford  v.  U.  8..  212  U.  8. 
183,  24  SCt  260.  53  L.  «d.  46S.  16 
AnnCas  392;  Cayatt  v.  U.  8.,  197  U. 
S.  207,  25  SCt  429,  49  L.  ed.  726: 
Wiborg  V.  U.  S..  a63  U.  8.,  682.  1« 
SCt  1127.  41  L.  ed.  289;  Fielder  v. 
U.  8..  227  Fed.  832.  142  (XIA  356; 
Moore  V.  U.  8.,  224  Fed.  95,  139  CCA 
661;  Mark  Tick  Hee  v.  U.  S.,  223  Fed. 
732,  139  CCA  282;  Sykes  v.  U.  S.,  204 
Fed.  909,  128  CCA  206;  Pettine  v. 
New  Mexico.  201  Fed.  489,  119  CCA 
581:  Humes  v.  U.  S.,  182  Fed.  486, 
106  CCA  158:  Williams  v.  U.  S.,  158. 
Fed.  30,  88  CCA  296.  Compare  Ben- 
son v.  U.  S.,  240  Fed.  413,  414,  153 
CCA  339  (where  the  court  said:  "The 
question  of  the  sufficiency  of  the  evi- 
dence adduced  to  support  a  charge 
made  by  the  indictment  is  not  pre.> 
sented  for  review  by  any  exception 
reserved  to  a  ruling  of  the  court  on 
that   subject"). 

48.  Lomax  V.  V.  S.,  37  App.  (D. 
C.)  414  (holding  that  on  appeal  -In 
a  capital  case  the  court  will  consider 
the  evidence  as  disclosed  by  the  rec- 
ord to  determine  whether  It  was  suf- 
ficient to  support  a  verdict  of  man- 
slaughter in  the  first  degree,  on  the 
claim  made  by  counsel  for  accused 
in  argument  that  the  evidence  at 
best  established  only  the  crime  of 
manslaughter,  although  the  record 
showed  no  exception  taken  to  the 
sufficiency  of  the  evidence  to  support 
the    verdict). 

49.  C^l. — Peo.  V.  McCJauIey,  1  Cai. 
379;  Peo.  V.  Blanchino,  5  Cal.  A.  633, 
91   P  112. 


For  latwr  «■■—,  devalopBMata  and  ^tumf*  in  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3343-3344] 


CBIMINAL  LAW 


[17  C.  J.]     79 


privilege  of  making  a  statement  after  his  oonnsel 
had  spoken,*"  or  refusing  absolutely  to  hear  him  or 
his  counsel,"  or  refusing  further  time  for  argu- 
ment," or  not  allowing  his  challenge  to  a  juror  for 
eanse,**  or  not  permitting  defendant  in  a  murder 
case  to  open  and  close  the  argument  to  the  jury  on 
the  issue  raised  by  bis  defense  of  insanity,**  cannot 
be  reviewed  unless  prompt  exception  was  taken. 
The  action  of  the  court  in  retiring  the  jury  during 
counsel's  discussion  of  the  law  after  the  conclusion 
of  the  evidence,**  in  arrang^ing  the  order  in  which 
eounsel  should  open  and  dose,**  in  propounding 
questions  to  the  witnesses,*'  or  in  holding  improper 
communication  with  the  jurors  after  the  cause  has 
been  submitted,"  cannot  be  reviewed  in  the  absence 
of  ezceptiona.  in  the  absence  of  exception,  the  ap- 
pellate court  will  not  review  an  objection  that  de- 
fendant was  not  legally  sworn,*'  or  that  the  clerk 
did  not  state  to  the  jury  accused's  plea  as  required 
by  statute.™ 

Objectionable  renuirk  or  conduct  of  the  trial  jnigt, 
unless  excepted  to,  will  not  be  reviewed  on  appeal."- 
Thus  in  the  absence  of  exception  the  appellate  court 
will  not  review  improper  remarks  of  the  trial  court 


Kan. — State  v.  Baxter,  41  Kan.  EIS. 
21  P  660. 

La. — Stat«  T.  Robinson,  37  La.  Ann. 
«7S. 

Kiss. — ^Upacomb  v.  State,  78  Miss. 
223,  25  S  1S8. 

N.  T.— Woodford  v.  Peo.,  «3  N.  T. 
117.  20  AmR    4C4. 

Tex. — Cyrus  v.  State,  74  Tex.  Cr. 
437,    169    8W    679. 

[a]  Tkos  alleged  error  In  permit* 
ting  defendant's  wife  to  sit  in  court 
in  front  of  and  facing  her  daughter, 
the  prosecuting  witness,  while  testi- 
fying could  not  be  reviewed  in  ths 
absence  of  bills  of  exertion  reserved 
Rt  the  time.  Jennings  v.  State,  6( 
Tex.  Cr.    653.   148  SW  813. 

[b]  0«IUav  the  ease  out  of  tta 
legnlar  order  by  the  trial  judge  la 
not  reviewable  where  no  bill  of  ex- 
ceptions to  the  action  of  the  court 
was  reserved.  Cyrus  v.  State.  7V 
Tex.  Cr.    437,   169  SW   679. 

so.     £:astinan    v-    Peo.,    98    III.    112. 

SI.     ■Weaver  v.  Com.,  29  Pa.  445. 

SS,  Robinson  v.  State,  152  Ind. 
804,  58  NE  228;  Taylor  v.  Com.,  172 
Ky.   136.    188   SW  1087. 

S3.  Peo.  V.  Albers,  137  Mich.  678, 
100  NW  908;  State  v.  Wlngfleld.  140 
Ho.  A.  725,  127  SW  95;  BlackwQil  v. 
State.  Bl  Tek.  Cr.  24,  100   SW  774. 

S«.  Cornell  v.  State.  104  Wis.  527, 
SO  NW  745. 

55.  Lawshe  v.  State,  67  Tex.  Cr. 
>2.  121   SW  865. 

56.  Cornell  v.  State,  104  Wis.  527, 
JO  NW   746. 

ST.  Mitchell  V.  State,  65  Tex.  Cr. 
845.  144  SW  1006. 

.  S8.    State  v.  Beedle,  (Mo.)  180  SW 
IS8. 

S9.  Nioum  T.  Com.,  128  Ry.  685, 
108  SW  945.  83  KyL  62. 

80.  Bischofr  V.  Com.,  128  Ry.  340, 
56  SW  538,  29  KyL  770. 

61.  Heinxe  v.  U.  S.,  181  Fed.  822, 
104  CCA  510;  Miller  v.  Oklahoma,  149 
Fed.  330,  79  CCA  268,  9  AnnCas  389. 
And  see  cases  infra  notes  62-68. 

6a.  Ala.— Coplin  v.  State,  (A.)  78 
S  22$. 

lU.— Peo.  V.  Doschio,  157  111.  A.  61. 

Ind. — Cromer  v.  State,  21  Ind.  A. 
!>02,  52   NE  289. 

Iowa. — State  v.  Dobbins,  15^  Iowa 
(12.  182  NW  805,  42  LRANS  736. 

Ky.— Wallace  v.  Com.,  167  Ky.  277, 
180  S'W  381 

Mo. — State  V.  Bhmns,  267  Mo.  163, 
183  SW  1059;  State  v.  Hyde.  234  Mo. 
:00.  136  SW  316,  AnnCa8l912D  191. 

Uont. — State  v.  TuUy.  31  Mont. 
165.  78  P  7<0,  8  AnnCaa  824. 

N.  J.— State  V.  Fish,  100  A  181. 

N.  C. — State  V.  Jemigan,  159  N. 
C.  475.  74  SB  84*. 


Or. — State  v.  Ryan,  56  Or.  624,  108 
P  1009. 

Tex.— Splars  v.  State,  40  Tex.  Cr. 
437,    50   SW   947. 

[a]  Oosuaents  of  the  eonrt  aa  to 
the  uamOUagmimB  of  a  wttaaaa  to 
testify  will  not  be  considered  on  ap- 
peal when  no  exception  was  taken  at 
the  time.  Spiars  v.  State,  40  Tez. 
Cr.   487,  60  SW  947. 

as.  State  V.  Mumau,  <Mo.)  181  SW 
1148  (holding  that,  in  the  absence  of 
an  exception,  remarks  of  the  court 
reprimanding  defendant  for  bringing 
flrearms  into  the  court  room  and  the 
disarming  of  defendant  while  on  the 
witness  stand  will  not  be  considered 
on  appeal). 

64.  Ala — Thomas  v.  State,  126 
Ala.  4.  28  S  691;  Doby  v.  SUte,  (A.) 
74   S  724. 

Cal.— Peo.  V.  Abbott,  101  <3al.   646, 

36  P  129. 
Mont. — State  v.  Tully,  81  Mont.  866, 

78  P  760,  3  AnnCas  824. 
"Nev. — State  v.  (Hark,  86  Nev.  472, 

135  P  1088. 
Or. — State  v.   Meister,   60   Or.    469, 

120  P  406. 

Tex. — Melton  v.  Statei/63  Tex.  (Jr. 
573,  140  SW  781:  Murphy  v.  State, 
56  Te*.  Cr.   126.  119  SW  96. 

66.     Surrency  v.   State.   48  Fla.   69, 

37  8  676:  Peo.  v.  Dosohlo,  167  111.  A. 
51;  Wallace  v.  Com.,  167  Ky.  277,  180 
SW  881;  State  v.  Hyde,  234  Mo.  200, 

136  SW  316,  AnnCa8l912D  191. 

66.  Lawrence  v.  State.  46  Fla.  42, 
34  S  87;  Com.  v.  Bober,  59  Pa.  Super. 
573.       . 

67.  Peo.  v.  Abrama,  249  111.  619, 
94   NE!  985 

68.  Malby  v.  State.  52  Fla.  101.  41 
S  791. 

66.  State  V.  Crotts,  22  Wash.  245, 
60  P  403. 

70.  State  V.  Jackson,  83  Wash, 
514.  146  P  470. 

71.  See  supra  {  3382. 
7S.  See  supra  |  3336. 
78.    U.  S. — Chambers  v.  U.  S.,  237 

Fed.  613,  160  CCA  396;  Clarlisle  v.  U. 
S.,   194  Fed.    827,   114   CCA  631;  HU;- 

flns  V.  U.  S.,  186  Fed.  710,  108  CCS^ 
8. 

Ala. — Stone  v.  State.  106  Ala.  60, 
17  8  114;  Coplon  v.  State,  (A.)  78  S 
226:  Ashley  v.  State,  8  Ala.  A.  84,  57 
S   1027. 

Ark.— Paul  v.  State,  125  Ark.  209. 
188  SW  556:  Little  v.  State,  166  SW 
266;  Patrick  v.  State.  104  Ark.  266, 
149  SW  84;  Skaggs  v.  State,  88  Ark. 
62.  113  SW  346,  16  AnnCas  622;  Pow 
ell  V.  State,  74  Ark.  355.  85  SW  781. 

Cal. — Peo.  V.  Baboock.  160  Cal.  537, 
117  P  549:  Peo.  V.  Melandrez,  4  (3al. 
A.  396,  88  P  372. 


made  in  the  presence  of  the  jury,**  whether  directed 
to  defendant*'  or  his  counsel,**  to  a  witness,**  or 
to  the  jury.**  In  the  absence  of  an  exoeptioo  the 
appellate  court  will  not  review  error  of  the  trial 
court  in  propounding  improper  questions  to  a  wit- 
ness *'  or  in  the  manner  of  its  cross-examination  of 
the  defendant  as  a  witness  for  himself.**  But  where 
it  is  provided  by  law  that  the  court  shall  not  com* 
ment  on  matters  of  fact,  the  action  of  the  court  in 
propounding  leading  questions  to  a  witness  which 
are  prejudicial  to  defendant  will  be  reviewed  on  ap- 
peal without  an  exception ;'°  and  in  some  jurisdic- 
tions misconduct  of  the  trial  judge  in  so'  questioning 
a  witness  for  accused  as  to  indicate  a  doubt  as  to 
his  credibility  is  reviewable  without  exception." 

[4  3344]  (7)  Improper  Bemarks  of  OonnBeL 
As  previously  stated,  improper  remarks  of  counsel 
cannot  be  reviewed  on  appeal  unless  objected  to  at 
the  time,^*  and  unless  the  objection  is  followed  by 
a  motion  to  exclude  them  or  to  discharge  the  jury.'* 
So  too  unless  the  rulings  of  the  court  on  the  objec- 
tion and  motion  are  made  the  subject  of  an  exception 
improper,  remarks  of  counsel  wiU  not  be  considered 
on  appeal,''*  even  though  the  remarks  tomplained 

Colo. — Rowe  V.  Peo.,  26  Colo.  642, 
69   P   57.  ' 

Fla. — Graham  v.  SUte,  72  Fla.  610, 
73  S  694;  Putnal  v.  State,  56  Fla. 
86,  47  S  864;  Thomas  v.  State,  47 
Fla.  99,  36  S  161:  Driggera  v.  States 
38  Fla.  7,  20  S  768. 

111.— Llpsey  V.  Peo.,  227  III.  364, 
81  NB  348;  McCann  v.  Peo.,  226  111. 
562,' 80  NB  1061;  Clark  v.  Peo.,  224 
111.  664,  79  NB  941;  Mash  v.  Peo.,  220 
III.  86,  77  NB  92. 

Ind.— Radley  v.  State,  174  Ind.  646, 
92  NE  641;  Williams  v.  State,  169 
Ind.  384,  82  NB  790;  Cromer  v.  State, 
21  Ind.  A.  502,  52  NB  239. 

Iowa. — State  v.  McKinnon,  168 
Iowa  619,  138  NW  523;  State  -vv 
Chocklett,  165  Iowa  511,  136  NW 
634;  State  v.  Sale,  119  Iowa  1,  92  NW 
680.  96  NW  198. 

Ky. — ^Taylor  v.  Com.,  172  Ky.  136, 
188  SW  1087;  Stevens  v.  Com.,  124 
I^.  3k,  98  SW  284,  30  KyL  290;  Day 
v.  Com.,  96  SW  608,  29  KyL  814: 
Taylor  v.  Com.,  92  SW  292.  294,  28 
KyL  1881,  1848;  Miller  v.  Com.,  117 
Ky.  80,  77  SW  682,  79  SW  250,  25 
KyL  1236,  1931;  Smith  v.  Com.,  8  SW 
192,  9  KyL  1005. 

La. — State  v.  Poree,  136  La.  939,  68 
S  83;  State  v.  Washington.  124  La. 
708,  50  S  660;  State  v.  Chinningham, 
128   La.   867,    49   S  601. 

Mass. — Com.  v.  Byoe,  8  Gray  461. 

Mich. — Peo.  V.  Mulvaney,  171  Mich. 
272,  137,  NW  155:  Peo.  v.  Gray,  136 
Mich.    542.    98    NW   261. 

Miss. — Powers  v.  State,  88  Mlsa 
691.  36  S  6. 

Mo. — State  V.  Budaly.  188  SW  110; 
State  V.  Miller,  188  SW  87;  SUte  v. 
Shearon,  183  SW  293;  SUte.v.  Butler. 
258  Mo.  430.  167  SW  509;  State  v. 
Raftery,  252  Mo.  72,  158  SW  585; 
State  V.  Wana,  246  Mo.  668,  150  SW 
1065:  State  v.  Finley,  245  Mo.  466, 
160  SW  1051;  SUte  v.  Rasco,  239  Mo. 
536,  144  SW  449;  State  v.  Souva,  234 
Mo.  686,  137  SW  873;  SUte  v.  Phil- 
lips, 233  Mo.  299,  135  SW  4:  State  v. 
'Whitsett,  232  Mo.  611,  134  SW  566; 
State  V.  Oroce,  230  Mo.  702,  132  SW 
287;  State  v.  Green.  229  Mo.  642,  129 
SW   700;    State   v.    Rumfeld,    228   Mo. 

443,  128  SW  737;  State  v.  Court,  226 
Mo.  609,  125  SW  451;  SUte  v.  Harvey, 
214  Mo.  408.  114  SW  19:  State  v.  Jef- 
fries, 210  Mo.  302,  109  SW  614.  14 
AnnCas  624;  State  v.  Baker,  209  Mo. 

444,  108  SW  6:  State  v.  Zorn,  202  Mo. 
12,  100  SW  69i:  State  v.  Murphy,  201 
Mo.  691,  100  SW  414;  SUte  v.  Walker. 
194  Mo.  253,  92  SW  659;  Champagne 
V.  Harney.  189  Mo.  709,  88  SW  92: 
State  V.  Williams,  186  Mo.  128,  84  SW 
924;  SUte  v.  Meals,  184  Mo.  244,  83 
SW    442;    SUte    v.    Gartrell,    171    Mo. 
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of  appear  in  the  motion  for  a  new  trial.^*  Accord- 
ing to  some  authorities,  an  exception  is  neceBsary, 
although  the  misconduet  was  .such  as'  could  not 
be  cured  by  instruction;"  but  according  to  others 
the  remarks  will  be  reviewed  although  no  excep- 
tion was  taken,  if  they  were  of  such  a  character 
that    the    injurious    effect    caused    thereby  -  could 


from    the    min^s    of   the    ju- 


489,  71  8W  1046;  State  v.  Armstrong, 
167  Mo.  267,  66  SW  961;  State  v. 
Edie.  147  Mo.  636,  49  SW  663;  State 
V.  Lamb,  141  Mo.  298,  42  SW  827: 
State  V.  Hllsabeck,  132  Mo.  348,  34 
8W  38;  State  v.  Johnson,  129  Mo.  26, 
Jl  SW  339;  State  v.  Wllllamtf.  121 
Ho.  399,  26  SW  339;  State  v.  Green, 
117  Mo.  298.  22  SW  952;  State  v. 
West,  96  Mo.  139.  8  SW  354;  St»te  v. 
Pagela,  92  Mo.  300,  4  SW  931;  State 
V.  Jackson.  (A.)  194  SW  1078;  State 
V.  Clinkenbeard,  (A.)  185  SW  663; 
State  V.  Humfeld.  182  Mo.  A.  639, 
166  SW  331;  State  v.  Curtwright.  134 
Mo.  A.  688.  114  SW  1146:  State  v. 
Thurman,  121  Mo.  A.  374,  98  SW  819; 
State  V.  Pierce.  Ill  Ho.  A.  216.  86  SW 
663;  State  v.  Bamett,  110  Mo.  A.  684, 
86   SW  615. 

Mont. — State  v.  Tully,  81  Hont. 
365,  78  P  760,  3  AnnCas  824;  State  ▼. 
Bloor.  20  Mont.  574.  52   P  611. 

Nebr. — McMartln  v.  State,  96  Nebr. 
292;  145  NW  895:  HaTiks  v.  State,  88 
Nebr.  464,  129  NW  1011;  Hill  v.  State, 
42  Nebr.  503,   60  NW  916. 

N.  J.— State  V.  Fish,  100  A  181. 

N.  M. — Terr.  v.  Torres,  16  N.  M. 
616,    121    P   27. 

N.  Y.— Peo.  V.  Hartlgan,  210  N.  T. 
144,  103  NB  1118;  Peo.  v.  Brooks,  15 
N.  Y.  S  382  [aft  131  N.  Y.  321,  80 
NB  189]. 

N.  C— State  v.  Harrison,  145  N.  C. 
408,  69  SE  867-  State  v.  Tyson,  133 
N.  C.  692.  45  SB  838. 

Okl. — Tucker  v.  State,  9  Okl.  Cr. 
687,  132  P  826:  Lamm  v.  State,  4 
Okl.  Cr.  64X,  111  P  1002. 

Or.— State  ▼.  Torbet.  72  Or.  402,  143 
P  1107. 

Pa. — Com.  V.  Shields,  50  Pa.  Super. 
1;  Com.  V.  Misalmer,  39  Pa.  8ui>er. 
648. 

R.  I.— State  V.  Papa.  32  R.  1.  4S3, 
810  A  12. 

g.  D.— State  V.  Julius,  29  S.  D.  638, 
137   NW  590. 

Tex. — Thompson  v.  State,  77  Tex. 
Cr.  417,  178  SW  1192;  Little  v.  State. 
•n  Tex.  Cr.  839,  178  SW  326;  Taylor 
V.  State,  7  Tex.  Cr.  642,  177  SW  82; 
Johnson  v.  State,  75  Tex.  Cr.  662,  171 
SW  1128:  Tores  v.  State.  74  Tex.  Cr. 
%t,  166  SW  628;  Wren  v.  State,  68 
Tex.  Cr.  76.  160  SW  440;  Warren  v. 
State.  67  Tex.  Cr.  273.  149  SW  130; 
Mcwhlrter  v.  State,  68  Tex.  Cr.  188, 
146  SW  189;  Edwards  v.  State,  61 
tex.  Cr.  307,  135  SW  640;  Florence  v. 
State,  61,  Tex.  Cr.  238,  134  SW  689: 
HoTf  V.  State,  51  Tex,  Cr.  15,  100  SW 
166;  Lowrle  v.  State,  (Cr.)  98  SW 
888:  Newcomb  v.  State.  49  Tex.  Cr. 
660,  »6  SW  1048;  White  v.  State. 
tCr.)  85  SW1140;  Ball  v.  State,  (Cr.) 
78  SW  608;  DIna  v.  State,  46  Tex.  Cr. 
♦02.  78  SW  229;  Gaines  v.  State.  (Cr.) 
77  SW  10;  Coleman  v.  State,  (Cr.)  74 
SW  769:  Dodd  v.  State,  44  Tex.  Cr. 
480,  72  SW  1015;  McAnnally  v.  State, 
CCr.)  72  SW  842;  Tackaberry  v.  Stat^> 
(Cr.)  72  SW  384;  Gossett  v.  State, 
(Cr.)  70  aw  319;  Nelson  v.  State, 
(Cr.)  66  SW  775;  Wllborn  v.  State, 
(Cr.)  64  SW  1068:  Whltesides  v. 
State,  42  Tex.  Cr.  151.  58  SW  1016; 
Willis  V.  State,  (Cr.)  66  SW  495;  Mc- 
Klnney  v.  State,  (Cr.)  56  SW  175; 
Wade  V.  State,  (Cr.)  B4  SW  682: 
Lewis  V.  State,  (Or.)  60  SW  962; 
Stelnhauser  v.  State,  (Cr.)  48  SW 
606;  Brooks  v.  State,  (Cr.)  45  SW 
488;  Smith  v.  State.  (Cr.)  44  SW 
1090;  Stewart  v.  State,  (Cr.)  40  SW 
499. 

Wash. — State  v.  Conroy.  82  Wash. 
417.  144  P  538;  State  v.  Bailey,  31 
Wash.   89,   71   P  715. 


•  W.  Va.— State  v.  Johnson.  49  W. 
Va.  684,  39  SB  665. 

Wis.— Douglas  V.  State.  134  Wis. 
627,  114  NW  1121;  Lam  Tee  v.  State, 
132    Wis.    527,    112    NW    426. 

Wyo. — Bads  v.  State,  17  Wyo.  490, 
101   P   946. 

74.  State  v.  Shearon,  (Ho.)  183 
SW  293;  Stelnhauser  v.  State,  (Tex. 
Cr.)  48  SW  506;  Brooks  v.  State, 
(Tex.  Cr.)  45  SW  488;  Stewart  v. 
State,  (Tex.  Cr.)  40  SW  499;  Bads  v. 
State,  17  Wyo.  490,  101   P  946. 

7B.  Johnson  v.  State,  76  Tex.  Cr. 
662,  171  SW  1128;  Davis  v.  State.  64 
Tex.  Cr.  236,  114  SW  366. 

7B.  Lamm  v.  State,  4  Okl.  Cr.  641, 
111    P    1002. 

77.  U.  S.— Erber  v.  V.  S.,  234  Fed. 
221,  148  CCA  123;  Andrews  v.  U.  S., 
224  Fed.  418,  139  CCA  646;  Myers  v. 
U.  S.,  223  Fed.  919,  139  CCA  399; 
Savage  v.  U.  S.,  213  Fed.  31,  130  CCA 
1:  Schulti  V.  U.  S.,  aOO  Fed.  234. 
lis  CCA  420;  Burchett  v.  U.  S.,  194 
Fed.  821,  114  CCA  625;  Qllckstein  v. 
U.  S.,  198  Fed.  61,  113  CJCA  123;  Dll- 
lard  V.  U.  S.,  141  Fed.  303,  72  CCA 
461. 

Ala.— Pryor   v.   State,    186   Ala.   27, 

66  S  331;  Abrams  v.  State,  156  Ala. 
105,  46  S  464;  Morrlssette  v.  State, 
(A.)  75  S  177  [certiorari  den  76  S 
430];  Dickey  v.  State,  (A.)  72  S 
608;   Barlew  v.   State,   6   Ala.  A.  290. 

67  S  601.  But  see  Infra  text  and 
note  89. 

Ark. — Paul  y.  State,  126  Ark.  2fl9, 
188  SW  656;  Edwards  v.  State,  TlO 
Ark.  590,  163  SW  166;  Patrick  v. 
State,  104  Ark.  265,  149  SW  84;  John- 
son V.  State,  102  Ark.  139.  148  SW 
693;  McFarland  v.  State,  83  Ark.  98, 
103    SW   169. 

Colo. — Dennlss  v.  Peo.,  66  Colo.  120., 
138  P  741  (statute  construed);  Hol- 
land V.  Peo.,  30  Colo.  94,  69  P  519: 
(%ipman  v.  Peo.,'  24  Colo.  520,  52  P 
677. 

Pla. — Spanish  v.  State,  72  Pla.  420, 
73  S  230;  Smith  v.  State,  65  Fla.  66, 
61  S  120  (exception  cannot  be  taken 
In  motion  for  new  trial);  Ballamy  v. 
State,  56  Fl«i.  43,  47  S  868;  Pugh  v. 
State,  55  Fla.  150,  46  S  1023:  McDon- 
ald V.  State,  56  Fla.  134,  46  S  176; 
PIttman  v.  State,  61  Fla.  94,  41  S 
385,  8  LRANS  "509;  Thomas  v.  State, 
49  Fla.  123,  38  S  516;  Parnell  v.  State, 
47  Fla.  90,  36  S  165;  Bynnm  v.  State, 
46  Fla.  142.  35  S  65;  Peadon  v.  State, 
46  Fla.  124,  85  S  204;  Pittman  v. 
.«!tate,  45  FTa.  91.  34  S  88;  Phillips  v. 
State,   28   Fla.  77,   9  S  826. 

Qa. — ^Williams  v.  State,  145  Ga, 
177.  88  SE  968;  Jordan  v.  State.  143 
Ga.  449.  85  SB  327:  Barnes  v.  State, 
113  Ga.  189,  38  SE  396;  Frailer  v. 
State.  112  Ga.  868.  38  SB  349;  Skinner 
V.  State,  98  Ga.  127,  26  SB  475;  Lewis 
V.  State,  91  Ga.  168,  16  SB  986. 

Ida. — State  v.  Harris,  18  Ida.  620, 
111  P  406.  But  see  Infra  text  and 
note  88. 

111.— Bruen  v.  Peo..  208  111.  417.  69 
NE  24:  Stelfy  v.  Peo.,  130  111.  98.  22 
NE   861 

Ind.— Peelle  v.  State.  161  Tnd.  378. 

68  NE  682;  Vanderkarr  v.  State,  51 
Ind.  91. 

Ind.  T.— Tedford  v.  U.  S..  7  Ind. 
T.  254.  104  SW  60S;  Roper  v.  tl.  S.. 
7  Ind.  T.  186,  104  SW  584;  Williams  v. 
U.   S.,   6  Ind.   T.    1,    88   SW   334 

Iowa. — State  v.  Stanton,  172  Iowa 
477,  154  NW  762:  State  v.  Nott,  168 
Iowa  617,  149  NW  79;  State  v.  Fin- 
ley.  147  Iowa  663,  126  NW  699;  State 
V.  Burns,  145  Iowa  588,  124  NW  600: 
State  V.  Smith.   137  Iowa  6,  114  NW 


not    be    'withdrawn 
rors." 

[i  3345]  (8)  Instmctions  and  Befnsal  of  la- 
Btmctioiu.  It  is  a  general  rule  that  the  gi'ving  or 
the  refusing  of  instruction  or  a  failure  to  instruct, 
to  which  no  exceptions  were  saved,  will  not  be  re- 
viewed on  appeal.^^     This  rule  applies  to  instmc- 

558;  State  v.  Smith,  132  Iowa  645. 
109  NW  115;  State  v.  Williams.  11& 
Iowa    97.    88    NW   194. 

Ky. — Ochsner  v.  Com.,  128  Ky.  761, 
109  SW  326,  3 J/  KyL  119;  Smith  v. 
Com..  119  Ky.  280.  83  SW  647,  26  KyL 
1229;  Nicely  v.  Com.,  68  SW  995.  22 
KyL  900;  Lawson  v.  Com.,  4  KyL 
55;  Marshall  v.  Com.',  6  Ky.  Op.  742; 
Buckner  v.  Com.'  4  Ky.  Op.  646;  Rudy 
V.  Com.,  2  Ky.  Op.   200. 

La. — State  v.  Duvall,  135  La.  710. 
65  S  904.  LRA1916E  1264;  State  v. 
John.  109  La.  1088,  34  S  98;  State  T. 
Weston,  107  La.  46,  31  S  383;  State 
V.  Mangrum,  36  La.  Ann.  619. 

Mass. — Com.  v.  Jewelle,  199  Mass. 
558.   86  NE  868. 

Mich.— Peo.  V.  Brott,  163  Mich.  150, 


163.  128  NW  286  [quot  Cyc].  Ani 
see  Peo.  v.  Yund.  163  Mich.  604,  128 
NW  742  (holding  that  the  supreme 
court  will  not  reverse  a  misdemeanor 
case  for  a  failure  to  charge  on  the 
presumption  of  Innocence  and  rea- 
sonable- doubt,  where  there  was 
neither  a  request  for  charges  there- 
on nor  exceptions  taken,  and  where 
no  miscarriage  of  justice  resulted 
from    the   court's   omiss(on). 

Miss. — Brown  v.  State,  32  Miss. 
433:  Scott  V.  State,  31  Miss.  473. 

Mo. — State  V.  Smith,  190  SW  288: 
State  V.  Isaacs.  187  SW  21;  State 
r.  Brashears.  186  SW  1061;  State 
V.  Sloan.  186  SW  1002;  State  v. 
Pfelfer,  267  Mo.  23,  183  SW  337: 
State  V.  Stevens,  242  Mo.  439,  147  S'W 
97;  State  v;  Conway,  241  Mo.  271,  145 
SW  441;  State  v.  Tucker,  232  Mo.  1. 
133  SW  27;  State  v.  Lackey,  230  Mo. 
707,  182  SW  602;  State  v.  Rhodes.  220 
Mo.  9,  119  SV  391:  State  v.  Sassa- 
man,  214  Mo.  695.  114  SW  590;  State 
V.  Folster.  202  Mo.  46.  100  SW  442: 
State  V.  Morgan,  J96  Mo.  177,  95  S'W 
•402,  7  AnnCas  107;  State  v.  Maupin, 
196  Mo.  164,  93  SW  379;  State  V. 
King.  194  Mo.  474,  92  SW  67«;  State 
V.  Plnley,  193  Mo.  202,  91  SW  942; 
State  V.  Dllts,  191  Mo.  665,  -90  SW 
782:  State  v.  Urspruch.  191  Mo.  48. 
90  SW  451;  State  v.  Sharp.  183  Mo. 
716,  82  SW  134:  State  v.  Gregory,  178 
Mo.  48,  76  SW  970;  State  v.  VInso, 
171  Mo.  576.  71  SW  1034;  State  v. 
McMullIn,  170  Mo.  608,  71  SW  221; 
State  V.  Gregory,  170  Mo.  598.  71 
SW  170;  State  v:  Gregory,  158  Mo. 
189.  59  SW  89;  State  v.  Weber,  156 
Mo.  249,  56  SW  729 ;  State  v.  Spracrue, 
149  Mo.  40ft,  50  SW  901;  State  v.  Hll- 
sabeck. 132  Mo.  348.  34  SW  38;  State 
V.  Cninkenbeard,  (A.)  185  SW  653: 
State  V.  Holden,  142  yir>.  A.  502",  12'r 
SW  399.  Bat  see  infra  text  and 
note  90. 

Mont. — State  v.  Lewis,  52  Mont. 
495,  159  P  415;  State  v.  Vanella,  40 
Mont.  326,  106  P  364,  20  AnnCas  398. 

Nebr. — Carson  v.  State,  80  Nebr. 
619.  114  NW  938;  Bush  v.  State.  47 
Nebr.    642.    66    NW    638. 

Nev. — State  v.  Mangana,  S3'  Nev. 
511.  112  P  693. 

N.  J. — State  V.  Johnson,  100  A  242; 
State  V.  Morgan,  85  N.  J.  L.  387,  91 
A  988 

N.  M.— State  V.  Orfankis,  169  P 
674;  State  v.  Analla.  18  N.  M.  294. 
136  P  600;  Terr.  v.  Ayer,.  16  N.  M. 
581,  113  P  604;  V.  S.  v.  Cook,  16 
N.  M.  124,  103  P  305:  Terr.  v.  West. 
14  N.  M.  546,  99  P  343:  Terr.  v.  Cald- 
well. 14  N.  M.  536,  98  P  167;  Terr. 
V.  Gonzales,  14  N.  M.  31.  89  P  260: 
Terr.  v.  Watson.  12  N.  M.  419,  78  P 
604:  Leonardo  v.  Terr.,  1    N.   M.  291. 

N.  Y.— Peo.  v.  Tobln.  176  N.  Y.  278. 
68  NE  359:  Peo.   v.  Flanigan.  174  N. 


For 


I,  d«r*lopinmts  ?nd  ebanraa  in  the  law  see  onmulatlve  Annotations,  same  title,  page  and  note  number. 
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tions  given  by  the  court  of  its  own  inotion/*  al- 
tbongb  there  is  authority  to  the  contrary  ;'•  but  the 
failure  of  defendant  to  except  to  an  instruction 
which  is  given  by  the  court  does  not  preclude  him 


from  urging  that  an  instruction  which  he  requested 
should  have  been  given.*" 

An  exception  to  the  general  rule  is  made,  however, 
in  some  states  in  capital  cases.*^    And  in  some  juria- 


T.  J56.  «t  NB  988,  17  N.  T.  Cr.  300. 
Peo.  y.  Burt,    170    N.    T.    660,    «2   NB' 


10»»  raff  51  App.  Dlv.  106,  C4  NTS 
«7.  16  N.  T.  Cr.  431;  Peo.  v.  Reich. 
119  N.   T.    «eO,    18    NB   104;   Peo.    v. 


Toledo,  ISO  App.  Dlv.  403,  135  NTS 
49-taH  206  N.  Y.  37,  90  NE  1114]; 
Peo.  V.  Adrogna,  139  App.  Dlv.  696, 
124  NTS  <8;  Peo.  v.  Jordui,  126  App. 
DiT.  622.   109    NTS   840. 

N.  C— State  v.  aummera,  178  N.  C. 
776.  92  SB  328;  State  v.  Jernigan,  169 
N.  C.  476,   74    SB   340. 

OM. — Provens  v.  Terr.,  17  Okl.  612, 
«7  P  «61;  Sparks  v,  Terr.,  1<  Okl.  127, 
83  P  712;  Olenny  v.  Terr.,  15  Okl. 
2JI,  79  P  764;   Drury  v.  Terr.,  9  Okl. 

398,  SO  P  101;  Ballard  v.  State.  (Cr.) 
154  P  1197;  Bccleston  v.  SUte.  (Cr.) 
J  52  P  337:  Jenkins  v.  State,  11  Okl. 
Cr.  168.  146  P  600;  Martin  ^v.  State, 
7  Okl.  Cr.  741,  124  P  1132;  Sims  v. 
State,  7  Okl.  Or.  7,  120  P  1032;  Ford 
V.  State.  5  Okl.  Cr.  240,  114  P  273: 
Beatty  v.  State.  6  Okl.  Or.  106,  llj 
P  237;  Boutcher  v.  State,  4  Okl.  Cr. 
676.  Ill  P  1008;  Cochran  v.  State,  4 
Okl.  Cr.  393.  114  P  747;  Cochran  v. 
State.  4  OkL  Cr.  379.  Ill  P  974:  Price 
y.  Terr..  1  Okl.  Cr.  508,  99  P  167. 

Or. — State  v.  McAvoy,  67  Or.  1,  109 
P  783;  State  v.  Brlnkley,  55  Or.  134, 
104  P  893,  105  P  708 ;  State  v.  Daley, 
54  Or.  614,  103  P  502.  104  P  1;  State 
v.  Uegorden.  49  Or.  259,  88  P  306,  14 
AnnCas  130;  State  v.  Cody,  18  Or.  606, 
23  P  891.  24   P  896. 

fsi- — Com.  V.  Bradley,  16  Pa.  Super. 
581. 

a  a— state  V.  Coleman.  17  8.  C. 
478. 

B.  D.— State  V.  Uren.  162  NW  745; 
State  V.  Korth.  38  S.  D.  639,  162  NW 
144.  164  NW  93. 

Tex. — Chllds  V.  State,  (Cr.)  198  SW 
(64;  Ellis  V.  State,  (Cr.)  189  SW 
1074;  Debth  v.  State.  (O.)  187  SW 
341;  Rodriques  v.  State,  (Cr.)  186 
SW  335;  Simmons  v.  State,  (Cr.)  186 
SW  325;  Salter  v.  State,  78  Tex.  Cr. 
325.  180  S"W  691;  Herrera  v.  State, 
78  Tex.  Cr.  259.  180  SW  1097;  Dlllard 
V.  State,  77  Tex.  Cr.  1.  177  J3W  99; 
Schenk  v.  State.  76  Tex.  Cr.  236,  174 
SW  857;  Hicks  v.  State,  75  Tex.  Cr. 
«1.  171  8^^  755;  Seats  v.  State,  76 
Tei.  Ct.  227,  170  SW  793;  Woodard 
V.  State.  75  Tex.  Cr.  97,  170  SW  309; 
King  V.  State,  74  Tex.  Cr.  658,  169 
SW  676;  Jones  v.  State,  74  Tex.  Cr 
350.  163  SW  75;  Wrlfht  v.  State,  73 
Tex.  Cr.  178,  163  SW  976;  Davis  v. 
State.  7S  Tex.  O.  49.  163  SW  442; 
Dean  v.  State..  72  Tex.  Cr.  274.  161 
i?W  974;  Matthews  v.  State,  71  Tex. 
Ct.  374,  160  SW  1185;  Wilson  v.  State 
71  Tex.  Cr  330,  158  SW  1114;  Dunn 
V.  State.  71  Tex.  Cr.  89,  158  SW  300; 
Johnson  v.  State.  70  Tex.  Cr.  294,  156 
SW  1184;  Serop  v.  State,  69  Tex.  Cr. 

399.  154  SW.  657  (exception  In  mo- 
tion for  new  trial  sufficient);  Walls 
».  State,  69  Tex.  Cr.  317,  IBS  SW. 
ISO:  Martinez  v.  State,  69  Tex.  Cr. 
i^.  tS3  SW  886:  Mackey  v.  State,  68 
Tex.  Cr.  639.  151  SW  802;  Collins  v. 
State.  68  Tex.  Cr.  364,  152  SW  1047 
(misdemeanor  cases);  Hughes  v. 
SUte,  67  Tex.  Cr.  333,  149  SW  173: 
Oarllngton  v,  State,  67  Tex.  Cr.  306, 
148  SW  S8R  (misdemeanor);  Clablneas 
r  State,  66  Tex.  Cr.  409.  146  SW  934; 
T»rborou(rh  v.  State,  66  Tex.  Cr.  324, 
147  SW  270:  JHcIndoo  v.  State,  66 
Tex.  Cr.  307.  147  SW  235;  Gamble  v. 
Stote.  66  Tex.  Cr.  297,  146  SW  561: 
Milam  V.  State,  66  Tex.  O..  249.  146 
SW  186;  Smith  v.  State,  65  Tex.  Cr. 
•58.  146  SW  918  (misdemeanor); 
Jwyle  v.  State.  65  Tex.  Cr.  300,  143 
SW  630;  Kinney  v.  State.  66  Tex.  O. 
»1.  144  SW  251:  Jones  v.  State,  66 
T«.  Or.  89.  144  SW  262:  Murphy  v. 
State,  66  Tex.  Cr.  56.  143  SW  616; 
mn  V.  State,  64  Tex.  Cr.  628.  142 
8V  878;  KnlKht  v.  State,  64  Tex.  Cr. 
i<l.  144  SW  ^67:  Nelson  v.  State,  64 
T«.  Cr.  489,  142  SW  918;  Baumgar- 
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ner  v.  State,  64  Tex.  Cr.  166,  142  SW 
4;  Chance  v.  State,  63~  Tex.  Cr.  602, 
141  SW  113;  Teel  v.  State,  63  Tex.  Cr. 
460,  140  SW  340;  Fields  v.  State,  63 
Tex.  Cr.  288,  139  SW  978;  Reynolds 
V.  State,  63  Tex.  Cr.  270,  139  SW  977; 
Webb  V.  State,  63  Tex.  Cr.  207,  140 
SW  96;  Bradley  v.  State.  (Cr.)  136 
SW  446;  Wright  v.  State,  60  Tex.  Cr 
386,  131  SW  1070;  Brunk  v.  SUte,  60 
Tex.  Cr.  263,  131  SW  1125;  Hilcher  v. 
State.  60  Tex.  Cr.  ISO,  131  SW  592; 
Stennett  v.  State,  69  Tex.  O.  262,  128 
SW  616  (misdemeanor);  Bckermann 
V.  State.  67  Tex.  Cr.  287,  123  SW  424; 
Durham  v.  State,  67  Tex.  Cr.  279, 
122  SW  653;  Ploumoy  v.  State,  67 
Tex.  Cr.  88.  122.  SW  26;  Oracy  v. 
SUte,  57  Tex.  C!r.  68,  121  SW  706; 
Robbins  v.  SUte,  67  Tex.  Cr.  8,  121 
SW  604;  Raines  v.  SUte,  56  Tex.  Cr. 
94,  119  SW  93:  Gantt  v.  SUte,  (Cr.) 
105  SW  799;  Reyes  v.  State.  61  Tex. 
Cr.  420,  102  SW  421;  Potts  v.  State, 
50  Tex.  Cr.  368,  97  SW  477.  123  AmSR 
847,  7  LRANS  194;  Mundlne  v.  SUte, 
50  Tex.  Cr.  93.  97  SW  490;  Taagulrre 
V.  State,  48  Tex.  Cr.  514,  86  SW  14; 
Usher  v.  SUte,  47  Tex.  Cr.  98,  81  SW 
712-  Martin  v.  State,  47  Tex.  Cr.  29, 
83  SW  390  [art  200  V.  S.  316,  50  L. 
ed.  497];  Manning  v.  State,  46  Tex. 
Cr.  326,  81  SW  957,  3  AnnCaa  867; 
Pace  V.  State,  (CrJ  79  SW  631; 
Smith  V.  State,  45  Tex.  Cr.  552,  78 
SW  694:  Monson  v.  State,  46  Tex. 
Cr.  426.  78  SW  570;  Webb  v.  State, 
(Cr.)  70  SW  954;  Barber  v.  State, 
(Cr.)  69  SW  515;  Abbott  v.  State.  42 
Tex.  Cr.  8.  57  SW  97;  Stewart  v. 
State,  (Cr.)  50  SW  469;  Dunbar  v. 
State,  34  Tex.  Cr.  696,  31  SW  401. 

UUh. — SUte  V.  Williams,  168  P 
1104. 

Wash. — SUte  v.  Smith,'  96  Wash. 
271.  163  P  759;  SUte  v.  Brownlow, 
89  Wash.  682.  154  P  1099:  State  v. 
Macleod,  78  Wash.  175,  138  P  648; 
State  v.  Nels,  74  Wash.  280,  133  P 
44;  SUte  v.  McBrlde,  72  Wash.  390, 
130  P  486;  State  v.  Counort,  69  Wash. 
361.  124  P  910.  41  LRANS  95;  State 
V.  Lewis,  66  Wash.  485,  118  P  626: 
SUte  V.  Morrow,  63  Wash.  297,  116 
P  161,  AnnCasl912D  670:  State  v. 
Flllpot,  61  Wash.  223,  98  P  659; 
State  V.  Rourk,  44  Wash.  464,  87  P 
507;  SUte  V.  Bringgold,  40  Wash.  12, 
82  P  132,  5  AnnCas  716;  State  v. 
Mitchell,  32  Wash.  64,  72  P  707;  State 
V.   Williams.    13  Wash.    335,  43  P   15. 

Wis. — Norton  v.  State,  129  Wis. 
669,  109  NW  631,  116  AmSR  979: 
Brown  V.  State.  127  "Wis.  193,  108  NW 
636,  7  AnnCas  258;  GrabowskI  v. 
RUte,  128  Wis.  447,  106  NB  805: 
Knoll'v.  SUte,  66  Wis.  249,  12  NW 
369.    42    AmR   704. 

Wyo. — Fletcher  v.  Starbe,  20  Wyo. 
284,  123  P  80;  Long  v.  State,  15  Wyo. 
262.  88  P  617:  Delaney  v.  State,  14 
Wyo.  1,    81   P  792. 

[a]  The  snillciencT  of  as  laatrac- 
tlon  cannot  be  rev'ewed  without  ex- 
ception. SUte  V.  Taylor,  66  Or.  266, 
132   P   713. 

[b]  Fallim  to  limit  the  soope  of 
laq^acUiic  evidenoe,  In  the  absence 
of  an  exception  to  such  failure  and  a 
request  for  such  limitation,  will  not 
futhorljse  a  reversal.  Goss  v.  State, 
57  Tex.  Cr.  557,  124  SW  107. 

Tc]  Fftllnre  to  charin  upon  the  ia- 
sna  of  alibi  Is  ordlnarUy  not  ground 
for  rever.sal  unless  the  charpe  was 
excepted  to  because  of  the  omission. 
Harris  V.  State.  67  Tex.  Cr.  251.  148 
SW  1074;  WIlHams  v.  State.  66  Tex. 
Cr.  348.  147  SW  671;  Wright  v.  State. 
56  Tex.  O.  353.  120  SW  458;  Johnson 
v.  SUte.  66  Tex.  Cr.  640,  1'20  SW 
1000. 

[d]  FaUnre  to  oharire  the  jury  to 
dlaregtird  ImproxMr  evidence  cannot 
be  assigned  as  error  in  the  absence 
of  an  exception.  Parker  v.  SUte, 
40  Tex.  Cr  119,   49  SW  80. 

[e]  An  exception  to  tlM  •pedflo 


inatrootloa  glTen  does  not  present 
for  review  the  failure  of  the  court 
to  instruct  on  the  law  of  the  case, 
or  fully  to  instruct  the  Jury.  State 
v.  Wansong,  271  Mo.  60,  196  SW 
999. 

78.  V.  S. — ^Houston,  etc.,  H.  Co.  v. 
U.  S.,  168  Fed.  896.  94  CCA  307; 
Hardesty  v.  U.  S.,  168  Fed.  26,  98 
CCA  417;  Shepard  v,  U.  S.,  160  Fed. 
684,  87  <!;CA  486  [certiorari  den  212 
U.  S.  571  mem.  29  SCt  682  mem.  63 
L.-  ed.   666   mem]. 

Ala. — Tucker  v.  State,  167  Ala.  1, 
62  S  464;  Morrissette  v.  State.  (A) 
75  S  177;  McPherson  v.  SUte,  73  8 
387;  Walling  v.  SUte.  (A.)  78  S 
216;  Roden  v.  StaU.  (A.)  72  S  605; 
Spigener  v.  State,  11  Ala.  A.  296, 
66  S  896-  Sanford  v.  State,  8  Ala. 
A.  246.  62  S  317;  Smith  v.  SUte,  7 
Ala.    A.    66,    62    S    301. 

Ida. — State  v.  Harris,  18  Ida.  620, 
111  P  406;  SUte  V.  Gallagher,  14 
Ida.  666,  94  P  581;  State  v.  O'Brien. 
13  Ida.  112,  88  P  426;  State  v.  Sut> 
ties,  13  Ida.  88,  88  P  238;  SUte  v. 
O'Donald,  8  Ida.  843,  39  P  566;  Peo. 
V.  Biles.  2  Ida.  (Hash.)  114,  6  P 
120. 

Ind. — Cromer  v.  State,  21  Ind.  A. 
602.  62  NB  239. 

Mich. — Peo.  V.  Brott,  168  Mich.  160, 
153.   128   NW  236    [quot  Cyc]. 

Mo.— State  V.  Riddle,  179  Uo.  287, 
78    SW    606. 

Nev. — State  v.  Bums.  27  Nev.  289, 
74  P  988;  State  v.  Bouton,  26  Nev. 
34,    62    P    696. 

N.  M. — State  v.  Klasner,  19  N.  M. 
474,  145  P  679,  AnnCasl917D  824; 
SUte  V.  Lucero,  17  N.  M.  484,  131 
P  491;  State  v.  Baker,  17  N.  M.  479, 
131   P  489. 

Okl.— Poling  V.  State,  (Cr.)  161  P 
896. 

'Tex. — ^Franklin  v.  State,  69  Tex. 
Cr.  628,  129' SW  369;  Coy  v.  SUte, 
69    Tex.    Cr.    379,    128    SW    414. 

Wash. — State  v.  Andrews,  71  Wash. 
181,    127    P    1102. 

W.  Va. — State  v.  Briggs,  68  W. 
Va.   291,  58  SB  218. 

[a]  Error  In  ylYlnir  oral  Inatm^ 
tions  (1)  does  not  avail  where  no.., 
exception  was  reserved.  State  v. 
Lewis,  52  Mont.  495,  169  P  415. >  (2) 
Especially  where  the  parties  by  their 
Interlocution  invited  the  court  to  de- 
liver oral  instructions.  WUHams  v. 
U.    S.,    168   Fed.    SO,    88   CCA   296. 

79.  Com.  V.  Louisville,  etc.,  Co., 
175  Ky.-260,  194  SW  303:  Thompson 
V.  Com.,  122  Kv.  501,  91  SW  701, 
28  KyL  1187:  Buckles  v.  Com.,  113 
Ky.    795,    68  -SW    1084,    24    KyL    571. 

80.  State  V,  Collins.  (Iowa)  169 
NW  604. 

81.  Ark. — Bdwards  v.  SUte,  110 
Ark.    690,    163    SW    166. 

111.— Falk   V.    Peo.,    42   m.   831. 

Kv— Hlbler  V.  Com.,  74  SW  1079, 
25   KyL   277. 

Mich. — Peo.  V.  Brott,  163  Mich, 
150,  153,  128  NW'236  [quot  C^c]; 
Peo.  V.  M*card.  73  Mich.  15.  40  NW 
784;  Peo.  v.  Murray.  72  Mich.  10, 
40    NW    29. 

Nebr. — Barker  v.  State,  78  Nebr. 
469,   103   NW  71. 

N.  T. — Peo.  V.  Tomllns,  213  N.  T. 
240,  107  NE  496,  AnnCasl916C  916: 
Peo.  V.  Gerdvine,  210  N.  T.  184,  104 
NE  129:  Peo.  V.  Barberl.  149  N,  T. 
256.  43  NE  635,  52  AmSR  717;  Peo. 
V.  Blatt.  136  App.  Dlv.  717,  121  NTS 
607. 

N.  C— State  v.  Adams,  136  N.  C. 
617,    48   SB   689. 

Okl. — Turner  v.  State.  8  Okl.  Cr. 
11.  126  P  462. 

Tex. — Hicks  v.  State,  75  Tex.  O. 
461,  171  SW  756;  Newcomb  v.  State, 
49  Tex.  Cr.  550.  95  SW  1048;  Hill  v. 
State.  36  Tex.  Cr.  371,  33  SW  1075. 

Utah. — SUte  v.  Riley.  41  tJUh  225, 
126   P   294 

Wyo.— dhama    ▼.    State.    24    W^'o. 
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Motions  the  appellate  court  will  review  a  charge, 
althon^fa  not  excepted  to,  where  it  was  manifestly 
prejudicial  to  accused,"'  especially  where  severe  pun- 
ishment was  inflicted,'^  although  in  some  of  tnese 
jurisdictions  the  rule  does  not  apply  to  misdemeanor 
cases ;  hut  in  such  cases  exceptions  are  always  neces- 
sary.^ So  too  in  some  jurisdictions  an  exception  to 
the  general  rule  has  been  made  with  reference  to 
instructions  which  are  fundamentally  erroneous,^'' 
as  where  the  instruction  authorized  a  conviction  of 
an  offense  with  which  accused  was  not  charged,'" 
or  where  the  conviction  was  predicated  on  a  void 
statute.*^ 

Statutory  piovisiona.  In  some  states,  by  statute, 
all  written  charges  presented  and  requested  are 
deemed^  excepted  to  as  a  matter  of  law,  and  it  is  not 
necessary  that  any  exception  be  taken  thereto  in 
order  to  have  them  reviewed  on  appeal;'*  and  in 
others,  charges  given  are  made  a  part  of  the  record 
and  can  be  reviewed,  although  not  contained  In  the 
bill  of  exceptions,  to  determine  whether  they  sub- 
stantially cover  charges  refused.**  So  too  by  stat- 
ute in  some  states  an  exception  is  not  necessary  in 


felony  cases  in.  order  to  preserve  for  review  the 
court's  action  in  not  instructing  on  material  ques- 
tions;^" and  under  such  statutes  a  defendant's  re- 
quest for  an  erroneous  instruction  makes  the  failure 
to  give  a  correct  instruction  reviewable  without  ex- 
ception.** In  Porto  Rico  the  appellate  court  may 
review  the  charge  to  the  jury,  although  no  excep- 
tions were  properly  taken  in  the  court  below,**  if  it 
appears  to  be  manifestly  erroneous  under  every  con- 
ceivable state  of  facts.*' 

[$  3346]  (9)  Judgment  and  Verdict.  No 
statute  requiring  it,*^  according,  to  some  authorities 
a  judgment  of  the  court  being  matter  of  record  need 
not  be  excepted  to  in  order  that  it  may  be  reviewed 
on  appeal.*'  But  according  to  other  authorities, 
the  form  or  substance  of  a  judgment  cannot  be  first 
questioned  on  appeal.**  And  under  a  statute  pro- 
viding that  parties  in  criminal  actions  shall  be  en- 
titled to  bills  of  exceptions  in  the  same  manner  as 
in  civil  cases,  and  that  no  questions  in  civil  cases 
will  be  considered  unless  exceptions  were  taken,  it 
has  been  held  that  a  verdict  and  a  judgment  in  a 
criminal  case  will  not  be  reviewed  where  no  excep- 


513,    1(1   P   BS8. 

sa.  V.  8.— Oppenheim  v.  U.  S.,  241 
Fed.  625,  164  CCA  28S  [rev  228  Fed. 
3201:  yriUUma  T.  XT.  S..  168  Fed.  80, 
88  CCA  29S. 

Ky. — Com.  v.  Louisville,  etc.,  R. 
Co.,    175   Ky.    250.    194    SW   303. 

Mich. — Peo.  V.  Brott,  163  Mich.  160, 
128  NW  236;  Peo.  v.  McGuIre,  89 
Mich.  64,  50  NW  786:  Peo.  v.  Macard, 
73  Mich.  16,  40  NW  784;  Eeo.  v. 
Murray,   72   Mich.   10.  40   NW  29. 

N.  T. — Peo.  v.  Weiss,  129  App.  Dlv. 
«71.  114  NTS  236. 

Tex. — Wiseman  v.  State,  82  Tax. 
Cr.  464,  24  SW  413;  White  v.  State, 
23  Tex.  A.  154,  3  SW  710:  Hill  v.  State, 
22  Tex.  A.  679,  3  SW  764;  Davis  v. 
State,  16  Tex.  A.  694;  Henry  v.  State, 
9    Tex.    A.    868. 

[a]  In  Vew  Toik  the  appellate 
division  of  the  supreme  court  may 
review  error  in  an  Instruction,  al- 
though It  was  not  excepted  to.  If 
aatlafied  that  Justice  requires  It.  Peo. 
V.  Blatt,  136  App.  Div.  717,  121  NTS 
607. 

ib]  Zn  OUalumis,  where  the  rec- 
dlscloses  the  fact  that  counsel 
-for  a  defendant  in  a  criminal  case 
lias  been  refused  permission  to  be 
heard  upon  the  law  of  the  case  be- 
fore the  charge  is  read  to  the  jury, 
It  Is  the  duty  of  the  criminal  court 
of  appeals  to  carefully  scrutinize 
the  Instructions  given  for  errors,  of 
tioth  omission  and  commission;  and 
it  any  such  errors  appear,  which,  in 
the  light  of  the  entire  record,  may 
have  operated  to  the  Injury  of  ap- 
pellant, the  judgment  of  the  lower 
court  will  be  set  aside  and  a  new 
trial  will  be  granted,  whether  such 
error  was  excepted  to  or  not.  Thomp- 
son T.  State,  6  Okl.  Cr.  SO,  117  P 
216. 

83.  Williams  v.  U.  8..  158  Fed. 
10,    88    CCA    296. 

M.  Mooring  v.  State.  42  Tex.  85; 
Bills  V.  State,  (Tex.  Cr.)  189  SW 
1074;  Fisher  v.  State,  71  Tex.  Cr. 
584,  160  SW  688;  Rogers  v.  State, 
71  Tex.  Cr.  149,  159  SW  40;  Dunn 
■V.  State,  71  Tex.  Cr.  89,  158  SW 
300;  Qarlington  v.  State,  67  Tex.  Cr. 
305.  148  SW  688;  Kidwell  v.  State, 
«6  Tex.  Cr.  661.  148  SW  306;  Ootcher 
V.  State,  66  Tex.  Cr.  622.  148  SW  674; 
McTndoo  V.  State,  66  Tex.  Cr.  307, 
147  SW  236;  Qolden  v.  SUte,  66  Tex. 
Cr.  262,  146  SW  945;  Moreno  v. 
State,  64  Tex.  Cr.  660,  143  SW  166, 
AnnCasl914C  868;  Oowans  v.  State, 
64  Tex.  Cr.  401,  146  SW  614;  Baum- 
garner  v.-  State,  64  Tex.  Cr.  166,  142 
SW  4;  Barlcer  v.  State,  64  Tex.  Cr. 
106.    141    SW    629;    Staten    v.    State, 


63  Tex.  Cr.  692,  141  SW  526;  Fields 
v.  SUte,  63  Tex.  Cr.  283.  139  SW 
978;  Reynolds  v.  State,  68  Tex.  Cr. 
270,  139  SW  977;  Webb  v.  State,  63 
Tex.  Cr.  207,  140  SW  95;  Wagoner  v. 
State,  63  Tex.  Cr.  180,  140  SW  339; 
Day  v.  State,  62  Tex.  Cr.  627,  138 
SW  123;  Brunk  v.  State,  60  Tex.  Cr. 
263,  131  SW  1125;  Hllcher  v.  State, 
60  Tex.  Cr.  180,  131  SW  692;  Ellis 
V.  State.  69  Tex.  Cr.  630.  130  SW  171; 
Franklin  v.  State,  69  Tex.  Cr.  623, 
129  SW  369;  Kosmoroskl  v.  State, 
59  Tex.  Cr.  296,  127  SW  1056;  Sten- 
nett  V.  State,  69  Tex.  Cr.  262,  128 
SW  616;  Thurston  v.  State,  68  Tex. 
Cr.  308,  125  SW  31;  Stone  v.  State, 
57  *ex.  Cr.  321,  123  SW  682;  Bas- 
quei  V.  State,  66  Tex.  Cr.  329,  119 
SW  861;  Davis  v.  State,  (Cr.)  90  SW 
646;  Dyer  v.  State,  47  Tex.  Cr.  253, 
83  SW  192;  Pace  v.  State,  (Cr.)  79 
SW  531;  LIcett  v.  State,  (Cr.)  79 
SW  33;  Woods  V.  State,  (Cr.)  75  SW 
37;  Abbott  V.  State,  42  Tex.  Cr.  8,  67 
SW  97;  Oruesendorf  v.  State,  (Cr.) 
56  SW  624;  Smith  v.  State,  (Cr.)  49 
SW  583;  Dodson  v.  State,  (Cr.)  49 
SW  78;  Faulkner  v.  State.  (Or.)  38 
SW    618. 

85.  Maddox  v.  State,  (Okl.  Cr.) 
158  P  883;  Ecoleston  v.  State,  (Okl. 
Cr.)  162  P  327;  Poling  v.  State,  (Okl. 
Cr.)  161  P  896;  Ryan  v.  State,  8  Okl. 
Cr.  623,  129  P  686;  Anderson  v. 
State,  7  Okl.  Cr.  491,  124  P  86;  Ford 
v.  State.  6  Okl.  Cr.  240,  114  P  273; 
Boutoher    v.    State,    4    Okl.    Cr.    676, 

111  P  1006    treh   den  4   Okl.   Cr.    666, 

112  P  782];  Hayes  v.  State,  4  Okl. 
Cr.  377,  111  P  1020;  Price  v.  Terr., 
1  Okl.  Cr.  508,  99  P  167;  Salter  v. 
State,  78  Tex.  Cr.  826.  180  SW  691; 
Carpenter  v.  State,  69  Tex.  Cr.  831, 
153  SW  883;  Alexander  v.  State,  63 
Tex.  Cr.  102,  138  SW  721;  Bradley  v. 
State,  (Tex.  Cr.)  136  SW  446;  State 
v.  McBrlde,  72  Wash.  390,  130  P 
486. 

[al  Brror  held  not  fnadMuental. 
— (1)  Where  the  court  failed  to  In- 
struct the  jury  upon  the  presumption 
of  innocence,  and  no  exception  was 
reserved  to  such  failure  and  no  spe- 
cial Instruction  was  requested  on 
this  subject,  and  the  court  did  in- 
struct the  jury  that  the  burden  was 
upon  the  state  to  establish  the  guilt 
of  defendant  by  competent  evidence 
beyond  a  reasonable  doubt,  the  fail- 
ure of  the  court  to  Instruct  on  the 
presumption  of  innocence  will  not 
constitute  reversible  error.  Cochran 
V.  State,  4  Okl.  Cr.  393,  114  P  747. 
(2)  Where  two  persons  are  Jointly 
charged  and  tried  for  an  offense, 
in   the  absence   of  exceptions   to  in- 


struction given,  and  where  the  evi- 
dence clearly  shows  that  both  are 
guiltv  as  charged,  a  conviction  will 
not  be  reversed  because  the  court 
failed  to  charge  that  the  jury  might 
convict  one  of  them  and  acquit  the 
other.  Lem  Sing  v.  State,  4  Okl. 
Cr.  644,  113  P  204.  (3)  An  inatruc 
tton  that.  If  accused  had  posses- 
sion of  the  forged  paper  and  obtained 
money  upon  it,  his  possession  raised 
a  presumption  of  guilt,  unless  re- 
butted, was  not  fundamentally  er- 
roneous. Justifying  a  reversal.  In  th» 
absence  of  a  proper  exception.  State 
v.  McBrtde,  72  Wash.  390,  130  P 
486 

88.  Grant  v.  State,  69  Tex.  Cr.  128. 
127   SW   173. 

87.  Buckles  v.  SUte,  5  Okl.  Cr. 
109,   lis  P   244. 

88.  State  v.  O'Brien,  13  Ida.  112, 
88  P  426;  State  v.  Suttles,  IS  Ida. 
88,  88  P  238.  See  statutory  pro- 
visions.- 

89.  Feagin  v.  State,  139  Ala.  107. 
36  S  18:  Wilson  v.  SUte.  7  Ala.  A. 
134,  61  S  471. 

90.  SUte  v.  Douglas,  258  Mo.  281. 
187  SW  552:  SUte  v.  Perrigin,  258 
Mo.  233,  167  SW  673;  State  v.  Stev- 
ens, 242  Mo.  439,  147  SW  97:  SUte 
V.  Conway,  241  Mo.  271,  146  S^W 
441;  State  v.  Holden,  142  Mo.  A.  502. 
127    SW    899. 

91.  State  v.  Conway,  241  Mo.  271. 
146   SW   441. 

98,  Peo.  V.  Barrios,  23  Porto  Rico 
772;  Peo.  v.  Fernandas.  14  Porto 
Rico   611. 

93.  Peo.  V.  Rivera,  9  Porto  Rico 
464. 

94.  See   statutory   provisions. 

90.  tr.  8. — Nelson  v.  V.  8.,  80  Fed. 
112. 

Ala. — State  v.  Sikes,  147  Ala.  160. 
41    S   777. 

m. — (%icago  ▼.  Baker,  199  HI.  A. 
323 

S.  D.— State  v.  Mead,  27  S.  D.  88;. 
131   NW  305. 

W.  Va. — State  v.  Miller,  26  W.  Va, 
106. 

96.  Davis  v.  Peo.,  47  Colo.  1,  105 
F  879  (holding  that.  In  the  absence 
of  a  bill  of  exceptions,  the  objection 
that  a  judgment  that  defendant,  con- 
victed of  violating  town  ordinances, 
stand  committed  until  his  fine  la 
paid,  is  uncertain  and  unintelligible 
because  the  place  of  commitment  is 
not  named,  when  not  made  In  the 
trial  court,  will  not  be  considered 
on  appeal):  Cheek  v.  State,  171  Ind. 
98,  86  NE  779:  Evans  v.  State.  160 
Ind.  651,  60  NE  820:  Skaggs  v.  State. 
108    Ind.    63,    8    NE    696.      See    also 


inor  later 


davtfomiMrta  and  duwgM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tione  thereto  were  taken  in  the  oonrt  below.'^ 

'A  Terdict,  whieh  is  not  responaiTe  to  the  isgne  or 
which  is  nneertain  or  indefinite,  is  open  for  review 
on  appeal  or  writ  pi  error  as  part  of  the  record 
proper,  without  any  exception  thereto  having  been 
taken.** 
H  3347]    e.    Tims  of  Exceptions.    The  time  at 


which  exceptions  must  be  taken  is  governed  by  the 
statates  or  rules  of  court  in  the  different  jurisdic- 
tions.*' As  a  rule,  however,  exceptions  must  be 
taken  during  the  trial,  and  generally  at  the  time 
of  the  ruling  complained  of  ;^  and  ordinarily  they 
will  not  be  reviewed  unless  prepared  and  presented 
to  and  certified  by  the  trial  judge  during  the  term  of 


Hansford  v.  Cora.,  170  Ky.  700,  186 
gW  49S  (holding  that  error  In  Im- 
poslnir  sentence  on  the  same  day 
tint  the  verdict  was  returned,  in 
Tlolatlon  of  the  statute,  cannot  be 
reviewed  In  the  absence  of  an  ex- 
ception taken  at  that  time);  Cole 
T.  State,  12S  Hd.  239,  94  A  913 
(holding  that  a  conviction  will  not 
b«  disturbed  on  appeal  because  Im- 
proper terms  of  costs  were  Included, 
where  accused  did  not  seek  relief 
below);  State  v.  Bethune,  88  8.  C. 
itl,  71  SE  29  (holding  that,  where 
the  question  whether  the  issue  raised 
by  a  plea  of  present  Insanity,  made 
by  defendant  after  affirmance  of  his- 
conviction,  when  called  on  to  show 
cause  why,  he  should  not  be  resen- 
tenced, should  bie  tried  by  the  Ju- 
rors then  in  attendance  for  the  trial 
of  dvU  and  criminal  causes,  or  by 
t  commission  In  lunacy,  was  not 
raised  in  the  trial  court.  It  cannot 
be  raised  on  appeal  from  the  resen- 
tence after  a  finding  by  a  Jury  that 
defendant  was  sane);  Ooss  Hill 
Town  Council  v.  Owens,  61  S.  C.  22, 
39  8E  184  (holding  that,  where  de- 
fendant pleads  guilty  to  a  violation 
of  a  city  ordinance,  and,  without 
any  complaint  as  to  his  sentence  be- 
ing beyond  the  limits  of  the  law,  he 
appeals,  he  cannot  be  heard  to  com- 
plain thereof  on  appeal);  State  v. 
Sonnenschein,  S7  S.  X>.  139,  1E6  SW 
Ml  (holding  that,  where  defendant 
Interposed  no  sufficient  objection 
that  he  was  not  allowed  the  statu- 
tory period  of  two  days  between 
'the  verdict  and  the  passing  of  the 
sentence,  the  matter  is  not  before 
the  court  on  appeal);  State  v.  Dun- 
lap,  25  Wash.  292,  85  P  544  (holding 
that  an  accused,  convicted  under  a 
statute  authorizing  fine  and  Impris- 
onment, .cannot  urge  Invalidity  of 
the  sentence,  as  imposing  imprison- 
ment without  first  exhausting  the 
fine,  where  no  objection  was  made 
to  the  penalty  when  imposed). 

97.  Mitchell  V.  SUte,  82  Md.  627, 
H  A   246. 

•8.  State  V.  Modi  in.  197  Mo.  870, 
>i  SW    34  E. 

<*.  See  statutory  provisions;  and 
uses  Infra  this  note. 

[a]  In  Alabama  the  rules  of  court 
require  a  party  who  reserves  an  ex- 
ception to  the  oral  charge,  or  to  any 
Psrt  of  the  oral  charge,  of  a  trial 
judge  to  a  Jury  to  do  so  in  the 
presence  of  the  Jury  and  before  the 
Jury  retire.  Meadows  v.  State,  182 
Ah.  51,  62   S   787,   AnnCa8l915D  663. 

[b]  In  liowladaiia  bills  of  excep- 
tion must  be  presented  at  the  trial, 
or  the  point  must  be  expressly  re- 
served and  noted  by  the  Judge  and 
tfter  trial  embodied  in  a  bill  of  ex- 
ception without  unnecessary  delay 
or  within  the  delay  fixed  by  rules 
of  court.  The  mere  date  of  the 
wing  of  a  bill  by  the  clerk  does  not 
per  se  show  that  the  bill  was  not 
Mssonably  presented.  State  v. 
Origgsby,  117  La.  1046,   42   S  497. 

ic]  IB  W<wi>aiia,  under  Rev.  Codes 
I  9271  subd  4,  there  can  be  no  re-* 
'■ersal  for  an  error  In  Instructions 
which  Is  not  specifically  pointed  out 
»nd  excepted  to  at  the  settlement  of 
ine  Instmctlons,  which  occurs  in  the 
Jbsence  of  the  Jury  after  counsel 
l^ve  been  permitted  to  examine 
uem.  State  v.  Brbdock,  53  Mont. 
«J.  1«4  P  <S8. 

l«]  b  Vaw  Toxic  an  exception  to 
the  judge's  charge  must  be  taken 
wfore  verdict.  Peo.  v.  Spohr,  206 
".  r  516.  100  NB  444. 

[e]  &i  rtaamjtrmnim  the  court 
■or  In  Its  discretion  permit  an  ex- 


ception to  its  charge  to  be  made 
after  verdict.  Com.  v.  Duffy,  49  Pa. 
Super.   844. 

[f]  in  Texas  (1)  under  the  pro- 
visions of  Acts  (1913)  83d  Leg.  o 
138,  requiring  the  Judge  to  furnish 
counsel  with  a  copy  of  his  charge, 
counsel  must,  when  the  charge  Is 
furnished  to  him,  present  his  objec- 
tions thereto  In  writing  before  the 
same  Is  read  to  the  Jury.  Denton 
v.  State.  76  Tex.  Cr.  68,  172  SW  796; 
Martinez  v.  State,  76  Tex.  Cr.  416, 
171  SW  lies;  James  v.  State,  72  Tex. 
Cr.  457,  163  SW  61.  (2)  The  court 
may  grant  an  extension  of  time  for 
filing  bills  of  exception;  and  where 
the  clerk  through  an  oversight  falls 
to  enter  the  order  granting  such  ex- 
tension, the  trial  court  may  grant  a 
motion  directing  the  clerk  to  enter 
the  order  granting  the  extension 
nunc  pro  tunc.  Murffi  v.  State,  76 
Tex.  Cr.  6,  172  SW  238. 

[gl  Zb  TeraioBt  exceptions  to  rul- 
ings on  questions  of  law  can  be  al- 
lowed and  placed  on  the  record  only 
on  motion  of  defendant,  and  until 
they  are  so  allowed  and  placed  on 
record,  the  cause  does  not  pass  to 
the  appellate  court  under  some  stat- 
utes: and  such  motion  must  be  made 
at  the  term  at  which  the  trial  is 
had.  State  v.  Oomes,  89  Vt.  490, 
96    A    190. 

[h]  Zb  Washington,  under  Rem- 
ington A  B.  Code  I  384,  which  still 
fixes  the  manner  of  taking  exceptions 
and  provides  that  exceptions  to  the 
charge,  or  to  the  refusal  to  charge, 
may  be  taken  by  any  party  by  stat- 
ing to  the  court  after  the  Jury  have 
retired  that  such  party  excepts  to 
the  same,  whereupon  the  Judge  shall 
note  the  exceptions  In  the  minutes 
or  In  the  stenographer's  record;  ex- 
ceptions to  t^*  refusal  of  instruc- 
tions, where  not  called  to  the  at- 
tention of  the  trial  court  before  the 
motion  for  a  new  trial,  are  InsufTI- 
clent.  State  v.  Peoples,  71  Wash. 
461,  129  P  108. 

1.  V.  8.— Carlisle  v.  TT.  S.,  194 
Fed.  827,  114  CCA  681;  Rogers  v. 
U.  8.,  180  Fed.  54,  103  CCA  408,  31 
LRANfl  264;  Greene  v.  U.  S.,  154 
Fed.  401,  86  CCA  251  taff  146  Fed. 
803,  and  certiorari  den  207  U.  8. 
596  mem,  28  SCt  261  mem,  62  L.  ed. 
367    mem]. 

Ala. — Boyd  v.  State.  164  Ala.  9.  45 

5  634;  Moore  v.  State,  40  S  345: 
Boiling  V.  State.  78  Ala.  469:  Dickey 
V.  State.  (A.)  72  S  608:  Wade  v. 
State.  14  Ala.  A.  139,  72  8  269; 
Chandler  v.  State,  12  Ala.  A.  287, 
88  S  536;  State  v.  Carter,  7  Ala.  A. 
1,   60   S  941. 

Cal. — Peo.  V.  MacDonald,  167  Cal. 
645.    140   P   26<:   Peo.   V.    Bianchino, 

6  Cal.  A.  633.  91  P  112. 

Colo. — ^Tolllfson  V.  Peo.,  49  Colo. 
219.    112   P   794. 

Fla. — ^Driggers    v.    State,    38    pna. 

7  20   8  7ES 

'  Ga.— Veal  v.  State,  116  Qa.  589, 
42  SE  705;  Corley  v.  State.  96  Oa. 
465.  20  SE  212;  Duffy  V.  SUte,  19  Oa. 
A.    606,    91    SE   908. 

Ind. — ^Bruce  v.  State,  87  Ind.  460; 
State   v.    Rabourn,   14   Ind.    800. 

Ind.  T.— Williams  v.  V.  S.,  6  Ind. 
T.  1,  88  SW  334. 

La. — State  v.  Orlggsby^  117  La. 
1046,  42  S  497;  State  v.  Rauser,  112 
La.    313,    36    8    396. 

Mo.— State  v.  Smith,  190  SW  288; 
State  v.  Beedle,  180  SW  888:  State 
V.  Sharp,  283  Mo.  269,  135  SW  4S8: 
State  V.  George,  214  Mo.  262,  113 
SW  1116;  State  v.  Chenoult,  212  Mo. 
132,  110  SW  696;  State  v.  Beverly, 
201    Mo.    660,    100    SW    463;    Stats   v. 


Delcore,  199  Mo.  228,  97  SW  894. 

N.  M. — State  v.  Padllla,  18  N.  M. 
673,  189  P  143;  State  v.  Armljo,  18 
N.    M.   262,    136   P  666. 

N.    C— -State    v.    Harrison,    146    N. 

C.  408,   59   SE  867. 

Oh. — Young  V.  State,  26  Oh.  Clr. 
Ct.  747,  762  Iclt  Cyc]. 

Pa. — Com.  V.  Dorman,  23  Pa.  Super. 
20. 

8.  C— SUto  V.  Still.  68  8.  C  »7, 
46  SE  624,  102  AmSIt  667. 

S.    D.— State    v.    Sutterfleld.    22    S. 

D.  584.   119  NW  648. 

Wyo. — Gunnell  v.  State,  21  Wyo. 
126,    128   P   612. 

N.  W.  Terr.— King  v*.  Toto,  6  Terr. 
L.    89. 

[a]  Aa  eaeaption  to  lastmottOBa 
taken  after  vardlot  is  aaavallabla. — 
Rogers  v.  U.  S.,  ISO  Fed.  64,  103 
CCA    408,    31    LRAN8    264. 

[b]  Irror  la  lastnutiag  tiM  Jaxy 
aa  to  their  datiaa  doiiarMfendaatti 
abaanea  tlmn  the  oonct  room  will  npt 
be  reviewed  where  no  exception  was 
taken  at  the  time  or  until  after  ver- 
dict. Simmons  v.  State,  (Tex.  Cr.) 
186    SW    326. 

[c]  Matters  tsonslng  dsUr  la 
making  •zceptlon.— (l)  The  record 
in  a  criminal  case  showed  in  progres- 
sive recitals  the  usual  and  ordinary 
course  of  a  trial.  Immediately  fol- 
lowing the  charge  appeared  a  col- 
loquy In  which  the  court  Inquired 
about  exceptions,  and  In  response 
counsel  for  the  defense  stated  that 
he  took  an  exception  to  a  specified 
part  of  the  charge.  Further  along 
the  record  recited  that  thereupon 
the  Judy  after  retiring  returned  a 
verdict  of  guUtyi.  It  was  held  that, 
where  It  suffldently  appeared  that 
the  exceptions  in  a  motion  in  ar- 
rest of  Judgment  and  for  a  new 
trial  were  left  with  the  clerk  of  that 
day  with  instructions  to  file  the 
papers  on  the  succeeding  day,  which 
was  accordingly  done,  and  the  Judge 
considered  such  exceptions  and  over- 
ruled the  same,  they  would  not  be 
disregarded  on  appeal  on  the  ground 
that  they  were  not  filed  In  time  to 
allow  the  trial  Judge  to  reconsider 
his  charge  and  give  different  Instruc- 
tions. Owens  V.  U.  B.,  130  Fed.  279, 
64  CCA  526.  (2)  On  refusal  by  the 
trial  court  in  a  criminal  prosecu- 
tion to  give  certain  Instructions  as 
requested,  counsel  stated  that  he 
would  except  to  such  refusal  of  each 
request  specifically  in  the  language 
requested  and  then  Inquired  whether 
he  siiould  road  the  requests.  Upon 
the  court  replying  In  the  negative 
with  the  statement  that  the  requests 
were  before  him,  counsel  stated  that 
they  would  be  given  to  the  stenog- 
rapher to  be  copied  In  the  record,  In 
which  procedure  the  court  ac- 
quiesced. It  was  held  that  defend- 
ant was  entitled  to  have  an  excep- 
tion noted  after  each  of  such  re- 
quested Instructions  In  the  record 
on  appeal,  although  the  exceptions 
did  not  appear  In  the  stenographer's 
minutes.  Peo.  v.  Browne,  118  App. 
Dlv.   38,   103   NTS   16. 

td]  SxoeptloB  to  zepilmaad  to 
Jury.— Where  the  Jury  came  Into 
court  and  announced  that  they  could 
not  agree  upon  a  verdict,  where- 
upon the  court  told  them  to  return 
to  their  deliberations  and  not  to 
come  back  with  any  such  report  as 
that,  which,  although  not  so  meant, 
was  absolutely  In  contempt  of  court, 
defendant's  exception  to  the  lantruage 
of  the  court,  taken  after  the  Jury  re- 
turned to  the  Jury  room,  was  suffi- 
cient to  present  the  question  of  the 
propriety  of  snch  instruction  or  rep- 
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the  trial.*  In  most  jurisdictions  it  is  too  late  to  take 
exceptions  for  the  first  time  on  motion  for  a  new 
trial.*  But  in  some  jurisdictions  charges  which  are 
actuall}^  given  can  be  excepted  to  by  a  motion  for  a 
new  trial;*  but  exceptions  to  refusals  to  charge 
must  be  noted  at  the  time  of  the  refusal.'  In  other 
jorisdietions  an  erroneous  statement  fA  law  con- 
tained in  an  instruction  in  a  criminal  case  is  re- 
viewable on  appeal  where  specifically  brought  to  the 
court's  attention  on  a  motion  for  a  new  trial,  al- 
though such  instruction  was  not  excepted  to."  In 
still  other  jurisdictions  an  exception  based  on  the 
fact  that  defendant  entered  no  plea  can  be  raised 
by  a  motion  for  a  new  trial  where  the  record  shows 


rlmand.     Meadows  v.   State,  182  Ala. 
SI,  62  8  737,  AnnCa8l916D  «63. 

a.  Robson  V.  -State,  83  Ga.  166,  9 
SE  610;  Canon  v.  State,  59  Tex.  Cr. 
398.  128  SW  141  (under  White  Code 
Cr.  Proc.  Annot.  S  621);  Keeton  v. 
State,  10  Tex.  A.  686;  State  v.  Bler- 
bach.  47  Wis.  529,  3  NW  14v  See 
also  cases  Infra  notes  3,  5,  and  8. 

3.  Oa. — DufCy  v.  State,  19  Ga.  A. 
606,  91   SB  908.  ^ 

Ind. — Dorsey  y.  State,  179  Ind.  681, 
100  NE   369. 

Ky.— Carter  v.  Com.,  131  Ky.  240. 
114  SW  1186;  Stuart  v.  Com..  105 
SW  170,  31  KyL  1343;  Thompson  v. 
Com..  122  Ky.  SOI,  91  SW  701,  28  KyL. 
1137;  Rlordan  v.  Com.,  76  SW  2,  25 
KyL  460:  McDowell  v.  Com.,  4  KyL. 
3S3. 

La. — State  v.  Qebbla,  121  La.  1083, 
47   S    32 

Mias.-^Brown  v.  State,  82  Miss. 
4S3 

Mo. — State  V.  Sloan,  186  SW  1002; 
State  V.  Pfelfer.  267  Mo.  23,  183  SW 
337;  State  v.  Nelson,  225  Mo.  661, 
125  SW  506;  State  v.  Delcore,  199 
Mo.   228,   97   SW  894.. 

Wash. — State  v.  Engstrom,  88 
Wash.  499,  150  P  1173;  State  v.  Pee- 
ples,  71  Wash.  451.   129  P  108. 

4.  Mathls  V.  State,  70  Fla.  194,  69 
S  697;  Weaver  v.  State,  58  Fla.  136, 
50  S  639;  Plttman  v.  State,  51  Fla. 
94,  41  S  385,  8  LRANS  609;  Thomas  v. 
State.  49  Fla.  123,  38  S  516;  Parnell 
V.  SUte,  47  Fla.  90.  36  S  166;  Pea- 
don  T.  State,  46  Fla.  124,  35  S  204; 
Pittman  v.  State.  45  Fla.  91,  34  S 
88;  Mathls  T.  State,  45  Fla.  46,  34  S 
287;  Carr  v.  State,  46  Fla.  11,  34  8 
892<  McCoy  v.  State,  40  Fla.  494, 
24  S  485;  Milton  v.  State,  40  Fla/ 
251,  24  S  60;  Lester  v.  State,  37 
Flat  382,  20  8  232. 

5.  Mathls  V.  State,  70  Fla.  194,  69 
S  697;  Smith  v.  State,  66  Fla.  66, 
61  S-  120;  Weaver  v.  State,  58  Fla. 
rSS,  50  S  539;  Plttman  v.  State,  61 
Fla.  94,  41  S  386.  8  LRANS  609; 
Thomas  v.  State.  49  Fla.  123,  38  S 
616;  Parnell  V.  State,  47  Fla.  90,  36 
8  166;  Peadon  v.  State,  46  Fla.  124, 
35  8  204;  Plttman  v.  State,  45  Fla. 
91,  34  S  88;  Mathls  v.  State,  46  Fla. 
46,  34  S  287;  Carr  v.  State,  46  Fla. 
11,  34  S  892;  McCoy  v.  State,  40  Fla. 
494.  24  S  48R;  Milton  v.  State,  40  Fla. 
261,  24  S  60;  Lester  v.  State,  37  Fla. 
382,    20   S    232. 

[a]  Waiver  of  error  1>7  faUvr*  to 
•soapt  la'tlm«k — Where  a  special  In- 
struction was  requested  by  defendant 
and  the  court  merely  Indorsed  the 
same  "Refused,  exception  noted," 
dating  and  signing  It,  but  did  not 
"declare  In  writing  to  the  Jury  his 
ruling  thereupon  as  presented"  and 
did  not  "pronounce  the  same  to  the 
Jury  as  given  or  refused,"  In  compli- 
ance with  the  provisions  of  Gen. 
St.  (1906)  I  1498,  the  error  Is  waived 
by  failure  of  defendant  to  reserve  an 
exception  to  the  proceeding  promptly 
before  verdict.  An  exception  taken 
for  the  first  time  after  verdict  in  the 
motion  for  a  new  trial  Is  too  late. 
Any  expressions  in  FrldenberK  v. 
Robinson,  14  Fla.  130,  in  conflict 
herewith  are  disapproved.    Weaver  v. 


State,    68    Fla.    136,    137,   60   S    639. 

6.  State  V.  Haraann,  109  Iowa  646, 
80   NW    1064. 

7.  Noble  V.  State,  60  Tex.  Cr.  681, 
99  SW  996;  Thompson-  v.  State,  46 
Tex.   Cr.    412.    80    SW   623. 

8.  Childs  V.  State,  (Tex.  Cr.)  193 
SW  664;  Ellis  v.  State,  (Tex.  Cr.)  189 
SW  1074;  DIM  v.  State,  (Tex.  Cr.) 
189  SW  491:  Freeman  v.  State,  (Tex. 
Cr.)  188  SW  425;  Debth  v.  State, 
(Tex.  Cr.)  187  SW  341;  Young  v. 
State,  78,  Tex.  Cr.  305,  181  SW  472; 
Blalock  V.  State,  76  Tex.  Cr.  609,  176 
SW  725;  Johns  v.  State,  76  Tex.  Cr. 
303,  174  SW  610;  Fisher  v.  State, 
71  Tex.  Cr.  564,  160  SW  683;  Giles 
V.  State.  70  Tex.  Cr.  550,  157  SW 
943;  Collins  v.  State,  68  Tex.  Cr.  364, 
162  SW  1047;  Miller  v.  State,  67 
Tex.  Cr.  654,  150  SW  636;  Cablness 
v.  State,  66  Tex.  Cr.  409,  146  SW  934; 
Yarborough  v.  State,  66  Tex.  Cr.  324, 
147  SW  270;  Gamble  v.  State,  66  Tex. 
Cr.  297,  146  SW  551;  Milam  v.  State, 
66  Tex.  Cr.  249,-  146  SW  185;  Smith 
v.  State,  65  Tex.  Cr.  658,  145  SW  918; 
Lutrall  V.  State.  64  Tex.  Cr.  411, 
142  SW  '588;  Barker  v.  State,  64 
Tex.  Cr.  106,  141  SW,  529;  Tear  v. 
State,  60  Tex.  Cr.  155;  131  SW  640; 
Williams  V.  State,  63  Tex.  Cr.  396, 
119    SW    63. 

[a]  IB  Tnow  (1)  the  fact  that  de- 
fendant was  not  represented  by  coun- 
sel does  not  excuse  his  failure  to 
take  the  exception  at  the  proper 
time.  Childs  v.  State,  (Cr.)  193  SW 
664.  (2)  In  this  state,  prior  to  Acts 
(1913)  33d  Leg.  c.  138,  an  exception 
with  respect  to  the  charge  In  a  felony 
case  could  be  taken  on  a  motion  for 
a  new  trial.  Hicks  v.  State,  75  Tex. 
Cr.  461,  171  SW  7E5;  Serop  v.  State, 
69  Tex.  (Jr.  399,  154  SW  657;  Raines 
V.  State,  56  Tex.  Cr.  94,  119  SW  92; 
Reyes  v.  State,  51  Tex.  Cr.  420,  102 
SW  421;  Mundlne  v.  State,  50  Tex. 
Cr.  93,  97  SW  490;  Palmer  v.  State, 
47  Tex.  Cr.  268,  83  SW  202;  Smith 
v.  State.  45  Tex.  Cr.  662,  78  8W  894 ; 
Monson  v.  State,,  45  Tex.  Cr.  426,  76 
SW  570;  Cook  v.  State,  22  Tex.  A. 
."ill,  3  SW  749.  See  also  Potts  v. 
State,  60  Tex.  Cr.  368,  97  SW  477, 
123   AmSR   847,    7   LRANS   194. 

9.  Childs  V.  State,  (Tex.  Cr.)  193 
SW  664. 

la  Walker  vi  New  Mexico,  227 
Fed.  861,  142  CCA  375  (practice  in 
territory  of  New  Mexico), 

11.  Deems  v.  State,  127  Md.  624, 
96  A  878  (holding  that.  In  a  homicide 
case,  the  rule  will  not  be  so  strictly 
applied  as  to  prevent  the  considera- 
tion of  an  alleged  error  In  the  court's 
refusal  to  allow  the  Jury  to  consider 
an  issue  of  insanity  presented). 

la.  U.  S. — McClendon  v.  tJ".  8.,  229 
Fed.  623,  143  CCA  591;  Tucker  v.  U. 
S.,  224  Fed.  833,  140  CCA  279:  Don- 
aldson v.  U.  8.,  208  Fed.  4,  125  CCA 
316;  Hume.s  v.  U.  S.,  182  Fed.  485, 
105  CCA  158;  Richards  v.  U.  S..  175 
Fed.  911,  99  CCA  401;  Ball  v.  U.  S., 
147  Fed.  32.  78  CCA  126;  Davis^  V. 
U.    S.,    107    Fed.    753,    46    CCA    6lS. 

Ala. — Bradberry  v.  State,  170  Ala. 
24,  54  S  431;  RIgsby  v.  State,  162  Ala. 
9,  44  8  608;  Kirby  v.  State.  151  Ala. 
66.    44    S    38;    Orisham    v.    State,    147 


affirmatively  that  no  plea  was  made;''  but  an  excep- 
tion to  the  court's  charge  must  be  taken  at  the 
trial,^  unless  the  error  involved  in  a  felony  case  is 
fundamental.'  It  is  also  the  practice  in  some  juris- 
dictions to  allow  an  exception  to  the  admission  of 
improper  evidence  to  be  raised  by  a  motion  for  a 
new  trial.^o  In  homicide  cases  the  rules  of  court  as 
regards  the  time  of  reserving  exceptions  will  not  be 
BO  strictly  enforced  as  to  defeat  the  ends  of  jus- 
tice." 

[$  3348]  d.  SufKciency  of  Exception.  A  gen- 
eral exception  will  not  be  considered,  it  being  essen- 
tial that  the  particular  error  complained  of  should 
be  pointed  out,^'  and  an  exception  embracing  sev- 

Ala.  1,  41  S  997;  Smith  v.  State,  130 
Ala.  95,  30  S  432;  Lewis'  v.  State, 
13  Ala.  A.  31,  68  S  792;  Harris  v. 
State,  8  Ala.  A.  33,  62  S  477;  Swatn 
V.  State,  8  Ala.  A.  26,  62  8  446; 
Gratton  v.  State,  4  Ala.  A.  172,  5* 
S  183;  Pugh  v.  State,  4  Ala.  A.  144, 
58    S    936  '' 

Ark. — Tiner  v.  State,  109  Ark.  138, 
168  SW  1087;  Owen  v.  State,  86  Ark. 
317.  Ill  SW  466;  Martin  v.  State. 
85  Ark.  130,  107  SW  380;  Johnson  v. 
State,  84  Ark.  96,  104  SW  929;  Math- 
ews V,  State,  84  Ark.  73,  104  SW 
928;  Maxey  v.  State,  76  Ark.  276, 
88  SW  1009;  Powell  v.  State,  74  Ark. 
366,  85  SW  781;  Bonville  v.  SUte, 
70   Ark.    613,    69    SW   644. 

Cal. — Peo.  V.  Wieland,  10  Cal.  A. 
619.    102    P    828.     • 

Conn. — State  v.  Bums,  82-  Conn. 
213,    72   A    1083.    16   AnnCas    465. 

Del. — Repinski   v.   State,    96   A  198. 

Fla. — Edwards  v.  State,  62  Fla.  40, 
56  S  401;  Sapp  v.  State,  69  Fla.  35, 
52  8  2;  Bass  v.  State,  58  Fla.  1, 
50  S  531;  Parnell  v.  State.  47  Fla. 
90,  36  8  166;  Jones  v.  State,  44  Fla. 
74,  32  8  793;  Gass  v.  State,  44  Fla. 
70,  82  8  109. 

Ga. — Jeflers  v.  State,  146  Ga.  74,  81  ' 
SE  571;  White  v.  State.  141  Ga.  526, 
81  ^E  440;  Powell  v.  State,  122  (3a. 
571,  60  SE  369;  Green  v.  State.  122 
Ga.  169,  50  SE  63;  Owens  v.  State, 
120  Ga.  205,  47  SE  613;  Thomas  v. 
State,  19  Ga.  A.  104  91  3E  247; 
Turner  v.  State,  18  Ga.  A.  663,,  90 
SE  225;  Mathls  v.  State,  16  Ga.  A. 
381,  86  SE  352;  Booker  v.  SUte,  16 
Ga.  A.  280,  86  SE  265;  Wilkes  v. 
State.  16  Ga.  A.  185,  84  SE  721;  Early 
V.  State,  14  Ga.  A.  467,  81  SE  885; 
Cox  V.  SUte,  13  Oa.  A.  687,  79  SE 
909;   Myrick  v:   SUte,  13  Ga.  A.    625, 

79  SB  586;  Webb  v.  State.  8  Ga.  A. 
430.  69  SE  601;  Smith  V.  SUte,  3  Oa. 
A.    609.    60    SE   274. 

Hawaii. — Terr.  v.  Johnson,  16  Ha- 
waii 743;  Terr.  v.  Watansbe  Masagl, 
16  Hawaii  196  (general  exception  to 
sentence). 

111.— Peo.   V.   Berg,    185    III.  A.    484. 

Ind. — Osburn  v.  SUte.  164  Ind.  262, 
73  NE  601;  Peelle  v.  State,  161  Ind. 
378,  68  NE  682;  State  v.  Ray,  146 
Ind.  500,   45  NE  693. 

Ind.  T.— Stanclirr  v.  U.  S..  6  Ind. 
T.  486,  82  SW  882:  Bias  V.  U.  8.. 
3  Ind.  T.  27,  53  SW  471:  Brown  v. 
U.   S.,  2  Ind.  T.  582.   62  SW  56. 

Iowa. — State  v.  Fisher,  172  Iowa 
462,  154  NW  587:  State  v.  Bums,  146 
Iowa  688,  124  NW  600;  Stste  v.  Wil- 
liams,   115    Iowa   97.    88   NW   194, 

Ky. — Robinson  v.  Com.,  149  Ky. 
291,    148   SW   48. 

La. — State  v.   Rlgglo,    124   La.    614, 

80  8  600;  State  v.  Pltre,  106  La. 
606.    31   8   133. 

Me. — Persson  v.  Bangor,  102  Me. 
397.  66  A  1019. 

Mass. — Com.  v.  Smith,  213  Mass. 
563,  100  NB  1010;  Com.  v.  Jewelle, 
199   Mass.    558,   86  NE  858. 

Mo. — State  v.  Eudaly,  188  SW  110: 
State  V.  Evans.  183  SW  1059;  State  v. 
Goldsby,  215  Mo.  48.  114  SW  500; 
State  V.  Espenschled,  212  Mo.  215. 
110  SW  1072;  State  v.  McMullIn,  170 
Mo.    608,    71    SW    221;    State    v.    Mc- 
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enl  distinct  propositions  has  been  held  ineffeetive,^* 
especially  if  one  of  the  propositions  is  correct.^* 
The  rnle  applies  to  specifications  of  error  in  a  mo- 
tion for  a  new  trial.'*  As  a  basis  for  exceptions 
charging  that  the  proceedii^  resulting  in  a  verdict 
of  conviction  were  so  improper  or  irregular  that 
they  did  not  constitute  a  fair  trial  defendant  should 
set  out  in  the  proposed  case  the  facts  relied  on.'* 

Ezcqitioas  to  admisBion  of  evidence  should  spe- 
cify the  objectionable  evidence  or  testimony;"  it 
also  should  recite  the  grounds  of  objection  urged  at 
the  time  the  evidence  was  offered.'^  An  exception 
to  the  admission  of  a  confession  must  contain  the 
confession.'*     An  exception  to  the  admission  of  al- 


leged opinion  evidence  should  show  the  surrounding 
circumstances.^**  A  general  exception  to  evidence 
as  incompetent,  irrelevant,  and  immaterial  is  not 
well  taken  -if  the  admitted  testimony  was  or  could 
have  been  admissible  for  any  purpose.'^ 

Exceptions  to  ezdnsion  of  eridence  must  not  only 
point  out  the  preeiae  enenr.-oonqjlaiDed  of,'^  but,  to 
be  available,  must  be  so  presented  to  an  appellate 
court  as  to  make  it  appear  that  the  excluded  testi- 
mony was  relevant  and  material  or  otherwise  proper 
to  be  admitted;'^  and  an  exception  to  the  exclusion 
of  evidence  cannot  be  reviewed  where  the  record 
indicates  that  no  reason  was  given  at  the  trial  for 
the  exception  taken.** 


Ginnia,  IBS  Ho.  106.  69  SW  $3. 

Uont. — Stikte  V.  Thomas,  46  Mont. 
46S.   128    P   588. 

Nev. — State  v.  Manarana,  3S  Nev. 
511,  112  P  «9S. 

N.  H.-— SUte  T.  Sterrin,  9^  A  488: 
Suta  T.  Greenleaf,  71  N.  H.  406,  64 
A  38. 

N.  J. — State  V.  Howard,  83  N.  J. 
L.  63*.  87  A  436:  State  v.  SklUman, 
71  N.  J.  1*  464.  70  A  83  faff  77  N. 
J.   U    804,    76    A    1073]    (must    state 

rand);  State  v.  Hendrlck,  70  N.  J. 
41.    56    A    247. 

N.  M. — State  v.  Ascarate,  21  N.  M. 
1»1,  133  P  1036;  State  v.  Alva,  18 
N.  M.  143.  134  P  209;  Terr.  v.  Les- 
Ite.  16  N.  H.  240,  106  P  378;  Terr. 
r.  Alarid.  15  N.  M.  165,  106  P  871: 
Terr.  v.  Guillen.  11  N.  M.  194,  66 
P  527. 

N.  Y. — Peo.  V.  Min»ey.  190  N.  Y. 
(1.  82  NB  728;  Peo.  v.  Scanlon.  132 
App.  Dlv.  528.  117  NYS  57;  Peo.  v. 
Kathan,  13C  App.  Div.  303,  120  -NYS 
1096;  Peo.  V.  Noelke,  29  Hun  461,  1 
N.  Y.  Cr.  252  [aft  94  N.  Y.  137,  46 
AmR  128,  1  N.  Y.  Cr.  496];  Carnal 
T.  Peo.,  1  Park.  Cr.  272. 

N.  C. — State  V.  Foster,  172  N.  C. 
960.  90  8E  785;  State  v.  Freese,  170 
N.  C.  710.  86  SB  1000;  State  v.  Wade, 
169  N.  C.  306,  84  SB  768;  State  t. 
Rogers,  16S  N.  C.  112.  83  SE  161; 
Sute  V.  Cameron,  166  N.  C.  379,  81 
SB  748;  State  v.  Dry,  152  N.  C.  813. 
(7  SE  1000;  State  T.  Hicks,  130  N.  C. 
T05,  41  SE  803;  State  v.  Klnaaula.  126 
N.  C.  1095.    86  SE  31. 

Okl.— Huff  V.  Terr.,  16  Okl.  376.  85 
P  241;  Star  v.  State,  9  Okl.  Cr.  710, 
131  P  542;  Hess  v.  State.  9  Okl.  Cr. 
516.  132  P  505;'  Summers  v.  State, 
7  Okl.  Cr.  10,  }20  P  1031;  Killough  v. 
Sute,  6  Okl.  Cr.  311,  118  P  620;  Bra- 
liel  T.  State,  5  Okl.  Cr.  540,  115  P 
(18. 

8.  C. — State  V.  Newman.  97  S.  C. 
441.  81  SE  667;  State  v.  Molloy,  95 
S.  C.  441,  78  SE  995,  AnnCa8l915C 
1053;  State  v.  L>ong.  93  S.  C.  502, 
77  SE  61;  State  v.  Weldon,  88  8.  C. 
t5S,  71  SB  33  (where  objection  Is 
that  proceedings  resulting  in  convic- 
tion were  nrregular  the  facts  relied 
on  should  be  set  out);  State  v.  Hen- 
drlz.  84  S.  C.  64,  68  SE  129;  State 
T.  Cokley,  83  S.  C.  197,  65  SE  174: 
state  V.  Thompson,  76  S.  C.  116,  56 
SE  789;  State  v.  Simmons.  73  8.  C. 
:34,  53  SE  286;  State  v.  Moody,  70 
S.  C.  56.  49  SE  8;  State  v.  Whittle, 
i»  8.  C.  297,  37  SE  923;  State  v. 
Turner.   18  S.  C.  108. 

Tex.— iYoung  V.  State,  78  Tex.  Cr. 
JOS,  181  SW  472;  Lopes  v.  State,  7Jf 
Tex.  Or.  624.  166  SW  154;  Chant  v. 
State,  78  Tex.  Cr.  345,  168  SW  613; 
Cheesebourge  v.  State.  70  Tex.  Cr. 
MJ.  157  SW  761;  Byrd  v.  State,  69 
Tex.  Cr.  35,  161  SW  1068;  Summers 
V.  State.  66  Tex.  Cr.  661,  148  SW 
774;  Golden  v.  State.  66  Tex.  Cr. 
!«2.  146  SW  946:  Wells  v.  State,  66 
Tex.  Cr.  663.  146  SW  950;  Johns  v. 
sute,  63  Tex.  Cr.  416,  140  SW  1093; 
James  y.  State,  63  Tex.  Cr.  76,  138 
SW  612;  Vela  v.  State.  62  Tex.  Cr. 
Ml.  137  SW  120;  Tllmeyer  v.  State, 
M  Tex.  Cr.  272,  136  SW  1060;- Tabor 
y-  State.  61  Tex.  Cr.  425,  135  SW 
"t;  Beeson  v.  State,  60  Tex.  Cr.  39, 
UO  8W    1006;    Keeton    v.    State,    69 


Tex.  Cr/-316,  128  SW  404;  Joseph  v. 
State,  59  Tex.  Cr.  82,  127  SW  171: 
Pollard  v.  State,  68  Tex.  Cr.  299.  125 
SW  390;  Blultt  v.  State,  56  Tex.  Cr. 
626.  121  SW  168;  Tubb  v.  State,  55 
Tex.  Cr.  606,  117  SW  858;  Lamb  v. 
State,  66  Tex.  Cr.  323,  116  SW  588; 
Jones  v.  State,  54  Tex.  Cr.  507,  118 
SW  761;  Young  v.  State,  64  Tex.  Cr. 
417,  113  SW  276;  Leonard  v.  State, 
53  Tex.  Cr.  187,  109  SW  149;  Lewis 
V.  State,  52  Tex.  Cr.  20.  106  SW 
194;  Sartin  v.  State,  51  Tex.  Cr.  571, 
103  SW  876;  McDougal  v.  State,  (Cr.) 
103  SW  847;  Ellington  v.  State.  (Cr.) 
99  SW  997;  Dickey  v.  State,  (Cr.) 
98  SW  269;  Shankles  v.  State,  (Cr.) 
78  SW  234;  Washington  v.  State, 
(Cr.)  62  SW  747;  Johnson  v.  State, 
42  Tex.  Cr.  298,  59  SW  898;  HcMul- 
len  V.  State,  (Cr.)  69  SW  891;  t.ewla 
V.  State,    (Cr.)    f9  SW  886. 

Utah. — State  v.  Clarke,  27  Utah  56, 
74  P  119;  State  v.  Campbell,  2JS 
Utah  342,  71  P  629;  State  v.  Ha- 
worth,    24    Utah    398,   68    P    156. 

Vt. — State  V.  Marino,  99  A  882; 
State  V.  Weston,  90  Vt.  126.  96  A 
702;  State  v.  Ryder,  80  Vt.  422,  68 
A  652;  State  v.  Sargood.  77  Vt.  80, 
58    A    971.      ■  V 

Va. — Lawrence  y.  Com.,  86  Va.  678, 
10   SE  840. 

.  Wash. — State  v.  Mallahan.  66 
Wash.  21.  118  P  898;  State  v.  Katon, 
47  Wash;  1.  91  P  260;  State  v.  Gohl, 
46   Wash.    408,    90    P    259.         ' 

Wis. — Grabowskl  v.  State,  126  Wis. 
447,  105  NW  805;  Cupps  v.  State, 
120  Wis.  504,  97  NW^  210,  98  NW 
546.  10^  AmSR  996. 

Wyo.— Dlckerson  v.  State,  18  Wyo. 
440,    111    P   857.    116    P   488. 

[a]  ▼erUloattoa  of  exoeytioB.— In 
Georgia  an  exception  as  to  the  failure 
of  the  judge  to  rebuke  misconduct 
In  the  court  room  will  not  be  con- 
sidered unless  verified  by  the  judge. 
Smith  V.  State,  7  Qa.  A.  884,  66  SB 
964; 'Lewis  v.  State,  7  Oa.  A.  66,  66 
SB  1072. 

[b]  BxcairtloB  to  d«olslon,r— Under 
a  statute  providing  that  defendant 
may  except  to  any  "decision"  of  the 
court,  an  exception  to  the  "opinion" 
of  the  court  has  been  held  sufflcient. 
Pierce  v.  State,  109  Ind.  635,  10  NE 
302. 

[c]  An  exespttOB  to  a  partlonlav 
mUac  Btrlkliig  out  evldeao*  as  not 
responsive  does  not  preserve  for  re- 
view the  proposition  whether  such 
evidence  was  competent.  Cupps  v. 
State,  120  Wis.  604,  97  NW  210,  98 
NW   646,   102   AmSR  996. 

[d]  Oeneral  exoeptton  that  the 
nnOing  la  oontnury  to  law  does  not 
cover  an  exception  that  the  court  by 
language  used  in  the  presence  of  the 
jury  intimated  an  opinion  as  to  the 
evidence.  Smith  v.  State,  3  Oa.  A. 
509.  60  SE  274. 

[e]  Vailanoe. — (1)  A  general  ex- 
ception taken  to  the  refusal  to  direct 
a  verdict  is  Insufflclent  to  entitle  ac- 
cused to  complain  of  a  variance  on 
appeal.  Richardson  v.  U.  S.,  181  Fed. 
1,  104  CCA  69.  (2)  But  an  excep- 
tion that  the  indictment  charged  no 
offense  is  sufflcient  to  present  an  ob- 
jection to  the  indictment  for  variance 
between  the  purport  and  the  tenor 
clause  thereof.    Crayton  v.  State,  46 


Tex.  Cr.   84.  73  SW  1046. 

[f]  Chat  dafaadaitt  earaaatly  vzo- 
teated  against  a  refusal  of  the  court' 
to  grant  further  time  for  argument 
is  Insulllclent  to  show  an  exception 
reserved.  Robinson  v.  State.162  Ind. 
304.  53  NE  223. 

[g]  The  anaatlon  of  venue  la 
nosed  by  an  exception  to  the  find- 
ing of  the  trial  court  on  the  facts 
when  trying  a  case  without  a  Jury. 
Davidson  v.  State,  6  Ala.  A.  106,  59  8 
687:  Thompkins  v.  State.  1  Ala.  A. 
258,    56    S    267. 

[h]  An  exoaptton  to  an  aaocn- 
pleted  aenteno*  in  the  court's  oral 
charge  Is  unavailable.  Cross  v.  State. 
147    Ala.    1215,    41    S    875. 

13.  Freud  v.  State,  129  Md.  636, 
99   A   934 

14.  Addington  v.  State,  (Ala.  A) 
74  S  846;  State  v.  Selfert.  86  N.  J. 
L.  104,  88  A  947  [afC  86  N.  J.  L.. 
706,  92  A  346];  Noyes  v.  State,  41 
N.   J.  L.   418    [aff  43   N.   J..  L.   6721. 

15.  Berg  v.  State,  64  Tex.  (3r.  612, 
142  SW  884;  Keeton  v.  State,  59  Tex. 
Cr.  316,  128  SW  404;  Lemons  v.  State, 
59  Tex.  Cr.  299,  128  SW  416;  Joseph 
v.  State,  59  Tex.  Cr.  82,  127  SW  171; 
Qrabowskl  v.  State.  126  Wis.  447,  105 
NW  »05. 

16.  State  V.  Weldon.  88  S.  C.  666, 
71   SE  S3. 

17.  U.  S.— Rellley  v.  U.  S..  106 
Fed.  896,  46  CCA  26  [rev  on  other 
grounds  188  U.  S.  876,  28  SCt  334, 
47    L.    ed.    508]. 

Conn. — State  v.  Burns,  82  Conn. 
213,  72  A  1083,  16  AnnCas  465. 

Fla. — Brown  v.  State,  42  Fla.  184, 
27  S  869. 

Ga. — Chambers  v.  State,  141  6a. 
652,  81  SE  880;  Moore  v.  State,  114 
Ga.  256,  40  SE  296;  Taylor  v.  State, 
105  Ga.  846,  33  SE  190;  Tolbert  v. 
State.  16  Oa.  A.  811,  86  SE  267; 
Brown  v.  State,  14  Ga.  A.  605.  81  SB 
590. 

N.  & — State  V.  Foster,  172  N.  C. 
960,    90    SB   785. 

Tex. — Tores  v.  State,  74  Tex.  Cr. 
37,  166  SW  523;  Berg  v.  State.  64 
Tex.  Cr.  612,  142  SW  884;  Malley  v. 
State,  58  Tex.  Cr.  426,  126  SW  698; 
Rahm  v.  State,  80  Tex.  A.  810,  17  SW 
416.  28  AmSR  911. 

Vt. — State  V.  Ryder,  80  Vt.  422, 
68    A    652. 

18.  Cniambers  v.  State,  141  Oa. 
652,  81  SE  880;  Tolbert  v.  State,  16 
Ga.  A.  311,  85  SE  287;  Brown  v. 
State,  14  Ga.  A.  505,  81  SE  590;  State 
V.  Howard,  83  N.  J.  L.  636,  87  A 
436. 

19.  Johns  V.  State,  68  Tex.  Cr. 
416,    140   SW  1093. 

ao.  Christie  V.  State,  69  Tex.  O. 
598.   155   SW  641. 

ai.  Lamb  v.  State,  65  Tex.  Cr. 
323,  116  SW  588;  Underwood  v.  State, 
(Tex.  Cr.)  86  SW  794;  Johnson  v. 
State,  47  Tex.  Cr.  623.  84  SW  824. 

aa.  Thomas  v.  State,  19  Oa.  A. 
242,    91    SB   247.     ' 

83.  Gass  v.  State,  44  Fla.  70,  32 
S  109;  Roberson  v.  State.  42  Fla. 
223.  28  S  424;  Wright  v.  State,  42 
Fla.  239,  27  S  863;  Brown  v.  State, 
42  Fla.  184.  27  S  869;  Bradham  v. 
State,  41  Fla.  641,  26  S  730;  McCog- 
gle   V.   State,    41    Fla.    625,    26    S    784. 

84.  State  V.  SkUlman.  76  N.  J.  L. 
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Eaceptions  to  iMMUng  vnstioiis  should  afflima- 
tively  show  that  the  leading  queiitioiiB  did  not  fall 
under  any  of  the  exceptions  to  the  general  rule  ex- 
cluding leading  questions,  and  should  exclude  the 
idea  that  under  the  peculiar  circumstances  the  court 
was  justified  in  permitting  leading  questions.'.' 

Ess^ptiODB  to  inatrnctionB  or  refusal  to  tnatmct 
While  in  some  jurisdictions  a  general  exception  to  a 
charge  will  be  considered  where  fundamental  error 
is  apparent,^*  or  where  the  sentence  is  of  death,'' 
or  in  the  federal  courts  where  the  personal  liberty 
of  defendant  is  involved,"  as  a  rule  the  appellate 
court  will  refuse  to  consider  exceptions  to  the  chaise 
as  a  whole  if  any  part  of  it  was  good;'°  and  even 
where,  under  the  statute,  a  general  exception  to  the 
instruction  is  permissible,  the  practice  is  looked 
upon  with  disfavor.**  So  too  an  exception  to  an 
entire  paragraph  of  the  chaise  without  pointing  out 
the  defective  portions  is  insufScient  to  justify  a  re- 
view of  the  objectionable  portions.*'  And  a  general 
exception  to  certain  instructions  will  not  be  enter- 
tained on  appeal,  where  any  of  the  instructions  are 
good;**  but  an  exception  to  each  and  every  one  of 
cectain  numbered  instructions  has  been  held  suf- 
fieient  to  entitle  appellant  to  a  consideration  of  the 
instructions  separately.**  It  has  been  held  that  an 
exception  to  an  instruction  on  the  ground  that  it 


contains  an  inaccurate  statement  of  the  law,  but 
without  showing  wherein  it  is  inaccurate,  raises  no 
question  on  appeal;**  but  it  has  also  been  held  that 
where  an  instruction  excepted  tp  in  general  terms 
is  not  a  correct  statement  of  the  law  the  record  will 
be  examined  to  ascertain  whether  the  party  eom- 
plakiing  was  injured  by  it,**  and  that  in  a  capital 
case  it  is  the  duty  of  the  appellate  court  to  see  that 
defendant's  life  is  not  put  in  jeopardy  by  a  mis- 
statement of  the  law  to  the  jury.'*  An  exception 
that  the  court  erred  in  failing  to  charge  all  the  law 
applicable  to  the  case  is  too  general  to  be  consid- 
ered.*' Exceptions  complaining  of  the  charge  of 
the  court  which  materially  misstate  the  charge  will 
not  be  considered  on  appeal.**  An  exception  en 
masse  to  the  refusal  to  give  several  requested  in- 
structions will  not  be  considered  if  any  6f  the  in- 
structions were  erroneous;**  and  an  exception  to  the 
refusal  to  give  several  req(bested  instructions  is  too 
general  to  serve  as  an  exception  to  the  refusal  to 
give  any  one  of  them.** 

[«  3349]  4.  Motion  for  New  Trial— a.  In  Oen- 
end.  In  a  few  jurisdictions  by  statute  th^  defend- 
ant may  bring  up  certain  questions  for  review  by 
bill  of  exceptions  without  having  made  a  motion  for 
a  new  trial.*^  But  except  as  controlled  by  statute 
and  subject  to  the  iw  limitations  and  exceptions 


464,  70  A  83  [aff  77  N.  J.  L.  804, 
76   A    1073]. 

86.  Carter  v.  State,  Et  Tex.  Cr. 
73,   127  SW  216. 

ae.  KillouRh  V.  State,  6  Okl.  Cr. 
311,    118    P    620. 

OT.  Peo.  V.  Pinaar,  210  N.  T.  191, 
104  NB  188;  Parker  v.  State,  24  Wyo. 
491.  161  P  652. 

08.  Humes  v.  U.  S.,  182  Fed.  486, 
106  CCA  168  (holding  that  a  federal 
appellate  court  may  consider  a  case 
In  which  the  personal  liberty  of  de- 
fendant is  Involved,  notwithstanding 
the  sufficiency  of  the  exceptions  tak- 
en or  the  assignment  of  errors). 

88.  U.  S.— McClendon  v.  IJ.  ft, 
229  Fed.  623,  148  CCA  691;  Tucker 
V.  U.  S.,  224  Fed.   833,   140  CCA   279. 

Ala. — Lacey  v.  State.  164  Ala.  66, 
45  S  680;  Orlsham  v.  State,  147  Ala. 
1,  41  S  997;  Hall  v.  State,  11  Ala. 
A.  96,  65  S  427;  Swain  v.  State,  8 
Ala.  A.  26,  62  S  446;  Oratton  v. 
State.  4  Ala.  A.  172.  69  S  183;  Pugh 
T.  State,  4  Ala.  A.  144,  68  S  936. 

Ark. — Johnson  v.  State,  84  Ark.  96, 
104  SW  929;  Bonvllle  v.  State.  70 
Ark.  618,  89  SW  644;  Walker  v. 
SUte,  39  Ark.  221. 

Hawaii. — Terr.  v.  Peter,  22  Hawaii 
182. 

Ind.— Bills  V.  State,  180  Ind.  270, 
101   NB  626. 

Ind.  T.— Bias  ▼.  U.  S.,  8  Ind.  T. 
27.   63   SW  471. 

lowai — State  v.  Bdmund,  172  Iowa 
886,    157    NW    729. 

N.  H.— State  v.   Sterrln,   98  A   482. 

N.  C. — State  v.  Klnsauls,  126  N. 
C.  1096,  36  SB  31;  State  v.  Nipper, 
96  N.  C.  653. 

R.  I. — State  V.  Sheehan,  28  R.  I. 
160,    166    A    66. 

S.  C. — State  T.  Hendrlz,  86  8.  C 
64,    68    8E    129. 

Tex. — Berg  v.  State,  64  Tex.  Cr. 
612,    142    SW    884. 

Wash. — State  v.  Counort,  69  Wash. 
361,  124  P  910,  41  LRANS  96;  State 
T.  Mallahan.  66  Wash.  21,  118  P 
898. 

[a]  Besaon  for  and  dlsonmloa  of 
ral«b— "The  primary  object  or  pur- 
pose of  a  bill  of  exception  reserved 
to  a  charge  of  the  court  is  to  call 
the  attention  of  the  trial  Judge  to 
the  particular  matter  complained  of, 
so  that  he  may  be  afforded  an  op- 
portunity to  correct  any  error  he 
may  have  fallen  into,  to  the  end 
that  the  rights  of  the  defendant  may 


not  be  prejudiced.  A  general  excep- 
tion does  not  accomplish  this.  An- 
other reason  why  the  bill  of  excep- 
tions should  point  out  specifically 
the  error  complained  of  is  to  enable 
this  court  to  ascertain  what  error 
Was  committed  without  having  to 
examine  other  portions  of  the  rec- 
ord. This  is  not  done  by  a  general 
exception.  The  bill  must  be  so  cer- 
tain and  full  in  its  statements  that 
the  errors  complained  of  are  made 
to  appear  by  the  allegations  of  the 
bill  itself."  Berg  v.  State,  64  Tex. 
Cr.    612,   618,    142   SW  884. 

tbi  Am  •xeevUon  to  »  eluutr* 
wUa  lOMwIy  4lu>tM  the  ohaxf*  with- 
out assigning  any  spedflc  error  is 
too  general  for  consideration  on  ap- 
peal. State  v.  Hendrlx,  86  S.  C. 
64,    68    SB    129. 

sa  Rhea  V.  U.  S..  6  Okl.  2«9.  60 
P  992;  Buck  ▼.  Terr.,  1  Okl.  Ci\  617, 
98   P  1017. 

81.  Ball  V.  tr.  S.,  147  Fed.  32,  78 
CCA  126;  State  v.  Katon,  47  Wash. 
1,  91  P  260:  State  vi  Qohl,  46  Wash. 
408.    90    P    269. 

38.  TIner  v.  State,  109  Ark.  138, 
168  SW  1087;  Bias  v.  U.  S..  3  Ind.  T. 
27t   63    SW    471. 

a]  Bxoeptloa  haid  ■nOotoBt^— 
ere  the  court  charged  that  the 
government  need  not  prove  every  ma- 
terial allegation  beyond  a  reason- 
able doubt  but  that  it  must  prove 
them  by  evidence  satisfactory  to  the 
Jury,  and  that,  upon  the  whole  evi- 
dence, before  the  Jury  could  And  de- 
fendants guilty  they  must  be  satis- 
fied of  their  guilt  beyond  a  reason- 
able doubt,  an  exception  to  that  part 
of  the  charge  which  dispenses  with 
the  proof  beyond  a  reasonable  doubt 
of  every  material  allegation  was  a 
sufficient  exception.  Heard  v.  U.  S., 
228  Fed.   603.  143   CCA   86. 

88.  Alston  v.  State,  109  Ala.  61, 
20  8  81. 

84.  McDowell  v.  State,  69  Tex.  Cr. 
646,  166  SW  621;  Sartin  v.  State, 
51  Tex.  Cr.  571.  103  SW  876;  State 
v.  Clark,  27  Utah  55.  74  P  119;  State 
V.  Campbell,  25-  Utah  342,  71  P 
529;  State  v.  King.  24  Utah  482,  68 
P  418,  91  AmSR  808;  State  v.  Ha- 
worth.   24  Utah  398.   68  P  166. 

88.    White   v.    State,    141    Ga. 
81    SB   440. 

38.  Barker  v.  State,  73  Nebr.  469, 
103  NW  71. 

37.    Ala.— Williams    v.    State, 


27.    I 
Whe 


626. 
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Ala.  10,  41  S  992. 

Qa. — Mathis  .v.  State,  16  6a.  A. 
381,  382,  85  SB  852  (holding  that 
an  exception  that  the  Instruotlon  Vras 
"not  a  full  legal  charge  upon  the 
question  of  sanity"  could  not  be  con- 
sidered, since  It  did  not  indicated 
wherein  the  charge  was  defective, 
or  what  language  was  omitted), 

N.  H. — State  v.  Qaroia.  19  N.  M.' 
414.    143    P    1012. 

S.  C— State  V.  Hendrlx,  86  8.  C. 
64,    63   SB   129. 

Tex. — Tnbb  v.  State,  S5  Tex.  Cr. 
606,  117  SW  858  (holding  that  an 
assignment  of  error  that  the  court 
erred  In  failing  to  charge  the  law 
applicable  to  the  facte  as  presented, 
by  accused  will  not  be  considered, 
where  the  exception  taken  Is  so  gen- 
eral that  it  would  not  direct  the 
court's  attention  to  the  respect 
wherein  the  charge  was  thought  to 
be  insufficient);  Shankles  v.  State. 
(Cr.)  78  SW  234;  Lewis  v.  State, 
(O.)    69   SW   886. 

88.  Murray  v.  State,  13  Ala.  A. 
175.   69   S   354. 

■  89.  Tlner  v.  State,  109  Ark.  188, 
158  SW  1087;  Owen  v.  SUte,  86 
Ark.  317,  111  8W  466;  Johnson  v. 
State,  84  Ark.  »6,  104  SW  929;  Math- 
ews v.  SUte.  84  Ark.  78.  104  SW 
928;  Edwards  v.  State,  62  Fla.  40, 
66   S   401. 

40.  Orabowski  v.  SUte,' 126  Wis. 
447,    106    NW    805. 

41.  See  statutory  provisions;  and 
cases    infra   this   note. 

[al  In  OallfOTBla  on  appeal  froR» 
a  Judgment  defendant  Without  hav- 
ing made  a  motion  for  a  new  trial 
may,  if  he  has  a  bill  of  exceptions 
as  provided  in  Pen.  Code  (  1171,  re- 
ly on  any  of  the  grounds  of  excep- 
tion mentioned  in  J  1170,  including 
decisions  in  admitting  or  rejecting 
testimony.  Peo.  v.  Walker,  142  Cal. 
90,    75   P   658. 

[b]  Za  Oaorrla  (1)  a  defendant 
may  bring  up  for  review  by  direct 
bill  of  exceptions,  without  having 
made  a  motion  for  new  trial,  any 
ruling,  order,  decision,  or  charge  of 
the  court  below  which  necessarily 
controlled  the  verdict  of  the  Jury. 
Henderson  v.  State,  123  Ga.  789,  61 
SE  764;  Taylor  v.  Reese,  108  Qa. 
379,  83  SE  917.  (2)  And  prior  to 
Acts  (1898)  p  92  any  criminal  case 
might  be  carried  to  the  supreme  court 
on  a  direct  bill  of  exceptions  speci- 


VoT  later  omm*,  developmuita  and  ehaag«a  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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noted  below,**  it  is  the  general  rule  that  errorfl  must 
be  brought  to  the  attention  of  the  lower  court  in  a 
motion  for  a  new  trial  or  they  cannot  be.  reviewed 


by  an  appellate  court/'  and  generally  only  those 
errors  which  are  specifically  made  a  ground  of  the 
motion  will  be  reviewed  on  appeal,**  previous  ex- 


fylng  the  errors  of  law  complained 
of  without  making  a  motion  for  a 
new  trial.  Cawthon  T.  State,  119  Qa. 
Hi.   4«    SE    897. 

[c]  b  Montana  errors  In  the  de- 
cUlon  of  questions  of  law  arising 
during  the  course  of  the  trial  may 
be  reviewed  upon  appeal  from  the 
Judgment  without  a  motion  for  new 
trial  having  been  made.  State  v. 
O'Brien,  18  Mont.  1,  48  P  1091,  14 
P  S9». 

4a.  See  Infra  this  section  text  and 
notes  49-66. 

43.  Ariz. — Shaffer  v.  Terr.,  14 
Aria.  329,   127   P   746. 

Ark.— State  v.  Smith,  117  Ark.  384, 
175    SW    892. 

Cal. — Peo.    V.    Torres,    88    Cal.    141. 

QA. — Bumey  v.  State,  142  Oa.  818, 
83  SE  987:  MUIer  v.  State,  121  Qai. 
135,  48  SB  904;  Hill  v.  State,  113 
Ga.  88,  40b.  37  SK  441;  Spenoe  v. 
State,  (A.)  92  SE  655;  IMerce  v. 
State.  <A.)  89  SE  430;  Blount  v. 
State,  18  Ga.  A.  204.  89  SB  78;  Sut- 
ton V.  State,  18  Qai  A.  162,  88  SE 
1005;  Smallwood  v.  State,  17  Oa.  A. 
516,  87  SE  761;  Greenfield  v.  State, 
14   Oa.  A.   603,    81    SE    814. 

m.— Peo.  V.  MoMtz,  288  111.  494. 
87  NE  348;  Herder  v.  Peo.,  209  HI. 
50.  70  NE  674;  Collins  V.  Peo.,  194 
111.  506,  62  NB  902;  Markee  v.  Peo., 
103  111.  A.    347. 

Ind. — UcCutcheon  v.  State,  176  Ind. 
13,  98  NE  545  (motion  filed  too  late); 
Bradley  v.  State,  165  Ind.  397,  75  NE 
873;  Crawford  v.  SUte,  165   Ind.  692, 

57  NE  931;  Lewis  v.  State,  142  Ind. 
30,  41  NE  310;  Allen  v.  State.  74 
Ind.  216. 

Kan. — State  v.  Douglas,  69  Kan. 
676,  77  P  697;  State  v.  Jockheck,  47 
Kan.  733.  28  P  1007;  State  v.  Tuch- 
man.  47  Kan.  726,  28  P  1004. 

Ky.— Frey  v.  Com.,  169  Ky.  528, 
184  SW  896;  Com  v.  Hurst,  149  Ky. 
435,  14*  SW  866;  Com.  v.  Rudlsle, 
121  SW  466;  Thompson  v.  Com..  122 
Ky.  501.  91  SW  701,  28  KyL  1137; 
PhUpot  V.  Com.,  69  SW  959,  24  KyL 
757;  Howard  v  Com.,  67  SW  1003, 
24  KyL  91;  Qrlffln  v.  Cam.,  66  SW 
740,    23    KyL    2148;    Nicely    v.    Com., 

58  SW  996,  22  KyL  900;  Baker  v. 
Com..  47  SW  864,  20  KyL  879;  Lewis 
T.  Com.,  42  SW  1127,  19  KyL  1139; 
Pet^s  V.  Com.,  13  Ky.  Op.  204; 
Adams  V.  Com.,   11   Ky.  Op.   161. 

La. — State  v.  Robertson,  50  La. 
Ann.  465,  28  S   610. 

Mo. — State  y.  Jackson,  186  SW  990; 
State  ▼:  Evans,  183  SW  1069;  State 
T.  Constltlno,  181  SW  1155;  State  v. 
McCrawIey,  180  SW  869;  State  v. 
Hammontree.  177  SW  867;  State  v. 
Fatten.  255  Mo.  345,  164  SW  223; 
State  T.  Swain,  239  Mo.  723,  144  SW 
427;  State  v.  Fields,  234  Md.  616, 
138  SW  518; 'State  v.  Finley,  234 
Mo^  603,  137  SW  879;  State  v.  Burk, 
214  Mo.  674.  137  SW  969:  BUt«  v. 
Riley.  228  Mo.  431,  128  SW  731  (mo- 
tion made  after  time  limited  dis- 
regarded); State  V.  Wlllard.  228  Mo. 
328,  128  SW  749;  Stat«  v.  Thavanot. 
225  Ho.  645,  126,  SW  473,  20  AnnCas 
1122;  State  v.  licK&y,  225  Mo.  640. 
125  SW  478;  State  v.  Tleman,  223 
Mo.  142,  122  SW  728;  State  v.  Foley. 
220  Mo.  86,  119  SW  8»7;  State  v. 
Fraser.  t20  Mo.  34,  119  SW  889: 
State  V.  Harris,  216  Mo.  392,  115 
SW  968;  State  v.  Oites.  215  Mo.  91, 
114  SW  618:  SUte  v.  McKee,  212  Mo. 
IIS.  110  SW  729  (want  of  prelimi- 
nary examination) ;  State  v.  Long,  209 
Ho.  366,  108  SW  35;  State  v.  Baker, 
m  Ho.  695.  105  SW  743;  State  v. 
Brannan,  206  Mo.  636,  105  SW  602; 
State  T.  Richardson,  194  Mo.  326, 
92  SW  649;  State  v.  Knowles,  186  Mo. 
141.  «i  SW  1083:  State  v.  Boyd.  178 
Ho.  2,  76  SW  »T»;  State  v.  Maddox. 
15J  Mo.  471.  55  SW  72;  State  v. 
Headrlck.  149  Mo.  396,  51  SW  99; 
State  V.  Harlan,  180  Mo.  381,  32  SW 
M7;  Polk  V.   State,   4  Mo.   544;  State 


V.  Brisco.  186  Mo.  A.  516,  148  SW 
984;  State  v.  Reed,  143  Mo.  A.  683. 
128  SW  4;  State  v.  Woodring,  135 
Mo.  A.  652,  116  SW  449;  State  v. 
Santhuff,  131  Mo.  A.  620,  110  SW 
624;  State  v.  Klmmons,  124  Mo.  A. 
498,  101  SW  683;  State  v.  Qulnn,  40 
Mo.    A.    627. 

Mont. — State  v.  Whaley,  16  Mont. 
547.    41    P   862. 

Nebr. — Forbes  v.  State,  98  Nebr. 
574,  141  NW  197;  Bush  v.  State.  62 
Nebr.  128,  86  NW  1062;  Sullivan  v. 
State,  68  Nebr.  796.  79  NW  721:  Dil- 
lon V.  State.  39  Nebr.  92,  57  NW  986; 
Tooser  v.  State,  6  Nebr.  (Unoff.)  182, 
97    NW    684. 

N.  J.— State  V.  Palerma,  87  N.  J. 
L.  717.  94  A  681. 

N.  M. — State  V.  Rucker,  161  P 
387;  State  v.  Holloway,  19  N.  M. 
528,  146  P  1066,  LRA1915F  922;  State 
V.  Eaker,  17  N.  M.  479,  131  P  489; 
U.  S.  V.  Cook,  15  N.  M.  124,  103  P 
306;  Terr.  v.  Chrlstman,  9  N.  M. 
682,  68  P  343;  Terr.  v.  Archlbeque, 
9  N.  M.   403,   64  P  758. 

N.  C. — State  V.  Lucas,  139  N.  C. 
667,  61  SE  1021,  4  AnnCas  764:  State 
V.  Edwards,  126  N.  O.  1051,  35  SE  640. 

Okl.— Welty  v.  U.  S..  14  Okl.  7.  76 
P  121 ;  Stutsman  v.  Terr..  7  Okl. 
490,  54  P  707;  Hays  v.  Terr.,  52  P 
950;  May  v.  State,  (Cr.)  162  P  838; 
Dew  V.  State.  11  Okl.  Cr.  681,  149  P 
917;  Ledgerwood  v.  State,  6  Okl.  <:!r. 
105,  116  P  202;  Bennefleld  v.  U.  S., 
2  Okl.  Cr.  44,   100  P  34,  102  P  647. 

Porto  Rico. — Peo.  v.  Ramos,  16 
Porto  Rico  239. 

Tex. — Vinson  v.  State,  77  Tex.  Cr. 
646.  179  SW  574:  Williams  v.  State, 
77  Tex.  Cr.  237,  177  SW  966;  Dodson 
v.  State,  76  Tex.  Cr.  439,  174  SW 
1048;  Qoldstein  v.  State,  78  Tex.  Cr. 
558,  166  SW  149;  Muldrew  v.  State, 
73  Tex.  Cr.  463,  166  SW  166;  Qant  y. 
State,  73  Tex.  Cr.  279,  165  SW  142: 
Berry  v.  State,  73  Tex.  Cr.  203,  163 
SW  964;  Jones  v.  State.  73  Tex.  Cr. 
152.  165  SW  144:  Coulter  v.  State, 
72  Tex.  Cr.  602,  162  SW  886;  Romero 
v.  State,  72  Tex.  Cr.  105.  180  SW 
1193:  Thompson  v.  State.  72  Tex.  Cr. 
6j.  160  SW  685-  Jackson  v.  State,  71 
Tex.  Cr.  297.  158  SW  813;  Rupard  v. 
State,  71  Tex.  Cr.  266,  158  SW  285; 
Haynes  v.  State,  71  Tex.  Cr.  31,  169 
SW  1069;  Stewart  v.  State,  69  Tex. 
Cr.  384,  158  SW  1151;  Holmes  v. 
State,  68  Tex.  Cr.  17,  150  SW  926 
(proposition  as  well  as  reasons '  for 
assignment  of  error  must  be  stated 
In  motion);  Cooper  v.  State,  66  Tex. 
Cr.  441,  147  SW  273;  Wormley  v. 
State,  65  Tex.  Cr.  48,  143  SW  616; 
Berg  V.  State.  64  Tex.  Cr.  612,  142  SW 
884;  Ellington  v.  State,  63  Tex.  Cn 
420,  140  SW  1102;  Beauchamp  v. 
State,  63  Tex.  Cr.  263.  140  SW  104; 
Sanders  v.  State,  63  Tex.  Cr.  258. 
140  SW  103;  Mansfleld  v.  State.  62 
Tex.  Cr.  631,  138  SW  591;  Taylor  ■« 
State,  62  Tex.  Cr.  611,  138  SW  615; 
Day  v.  State,  62  Tex.  Cr.  448,  138 
SW  130;  Vela  v.  State.  62  Tex.  Cr. 
361.  137  SW  120;  Frailer  v.  State,  61 
Tex.  Cr.  647.  135  SW  583;  Tubb  v. 
State,  65  Tex.  Cr.  606,  117  SW  868; 
Jones  V.  State.  65  Tex.  Cr.  207,  11(1 
SW  1147;  Lovelt  v.  State,  (Cr.)  116 
SW  1187;  Glascow  v.  State,  50  Tex. 
Cr.  636,  100  SW  933;  Boone  v.  State, 
(Cr.)  60  SW  759;  Bell  v.  State,  (Cr.) 
58  SW  71;  Ford  v.  State.  41  Tex.  Cr. 
1,  51  SW  935.  53  SW  869;  Edmonds  v. 
State,  (Cr.)  61  SW  393. 

W.  Va. — State  v.  Thompson,  26  W. 
Va.  149. 

Wis.— Norton  v.  State,  129  Wis. 
659,  109  NW  631.  116  AmSR  979; 
Yanke  v.  State,  61  Wis.  464,  8  NW 
276. 

Wyo. — Hollywood  v.  State,  19 
Wyo.  493,  120  P  471.  122  P  588,  Ann 
Ca8l9I3E  218;  Dickerson  v.  State,  18 
Wyo.  440,  111  P  867,  116  P  448;  (2as- 
teel  V.  State,  9  Wyo.  267,  62  P  348; 
Ross  V.  State,  8  Wyo.  361,  67  P  924; 


Boulter  V.  State,'  6  Wyo.  66.  42  P 
606;  Ctook  V.  Terr..  8  wyo.  110,  4  P 
887. 

[a]  VotUaar'  bnt  the  pleadlaffs  can 
be  considered  in  the  absence  of  a  mo- 
tion for  new  trial.  Com.  v.  Hurst, 
149  Ky.  435,  149  SW  866;  Phllpot  V. 
Com.,  69  SW  959,  24  KyL  757. 

[b]  Mzxor  In  oveznUiag  a  motion 
for  a  ohaBf •  of  venos  will  not  be  re- 
viewed unless  assigned  as  cause  for  a 
new  trial.  Barnett  v.  State.  177  Ind. 
461.  97  NE-530. 

44.  Ark. — Johnson  v.  State,  84 
Ark.  95,  104  SW  929;  PhUlips  v.  State, 
62  Ark.  119.  34  SW  539. 

Conn. — State  v.  Washelesky,  81 
Conn.  22    70  A  62. 

Ga. — Marshman  v.  State,  138  Ga. 
864,  76  SE  572;  Joiner  v.  State,  188 
Ga.  433,  66  SE  251;  Sutherland  v. 
State,  121  Ga.  190,  48  SE  915;  Hunt  v. 
State.  116  Ga.  615.  42  SE  1004:  Hill 
V.  State.  112  Oa.  32,  400.  87  SE  441: 
Garrison  v.  State,  17  Ga.  A.  314,  86 
SE  743;  Gentry  v.  State,  16  Ga.  A. 
641,  83  SE  1099;  Sable  v.  State,  14 
Qa.  A.  816.  82  SE  379;  Moore  v.  State, 
14  Oa.  A.  255,  80  SB  507:  Parrish  v. 
State,  10  Ga.  A.  836,  74  SE  445;  Wall 
v.  State,  10  Ga.  A.  136,  72  SE  934. 

Ind. — Ward  v.  State,  179  Ind.  624, 
101  NE  809;  Cheek  v.  State,  171  Ind. 
98.  85  NE  779. 

Iowa. — State  v.  Klmes,  152  Iowa 
240.  132  NW  180;  State  v.  Leek,  152 
Iowa  12,  80  NW  1062. 

Kan. — State  v.  Brower.  76  Kan.  823, 
88  P  884;  State  v.  Douglas,  69  Kan. 
678,  77  P  697. 

Ky. — Whltaker  v.  Com.,  172  Ky. 
846,  189  SW  1118;  Harris  v.  Com.,  163 
Ky.  781,  174  SW  476;  Louisville,  etc.. 
R.  Co.  V.  Com..  164  Ky.  293,  157  SW 
369;  Hendrickson  v.  Com..  146  Ky. 
742.  143  SW  438;  GIpson  v.  Com..  133 
Ky.  398,  118  SW  334;  Combs  v.  Com., 
104  SW  270.  31  KyL  822;  Blshoff  V. 
Com.,  123  Ky.  340,  96  SW  638.  29  KyL 
770;  Stlnson  v.  Conn.,  96  SW  463,  29 
KyL  733;  Ison  v.  Com.,  66  SW  184, 
23  KyL  1805;  Baker  v.  Com..  47  .SW 
864.  20  KyL  879;  Lewis  v.  Com.,  42 
SW  1127,  19  KyL  1139. 

La.— State  v.  Bell,  110  La.  649,  34 
S  721. 

Miss. — Burrage  v.  State,  101  Miss. 
698,  68  S  217  (holding  that  the  action 
of  the  court  in  permitting  the  district, 
attorney,  over  objection,  to  cross- 
examine  defendant  upon  the  matters 
set  out  in  bis  application  for  a  con- 
tinuance, but  without  asking  him  any 
questions  touching  his  guilt  or  in- 
nocence of  the  crime,  was  not  review- 
able where  the  point  was  not  reserved 
in  the  motion  for  a  new  trial). 

Mo. — State  V.  Burgess,  193  .SW  821; 
State  V.  Foley,  247  Mo.  607,  158  SW 
1010;  State  v.  Tucker,  232  Mo.  1, 
133  SW  27;  State  v.  Wltherspoon, 
231  Mo.  708,  133  SW  323;  State  v. 
Shelton,  233  Mo.  118.  122  SW  732; 
State  v.  Gamma,  215  Mo.  100,  114  SW 
619;  State  v.  Pyschor,  179  Mo.  140, 
77  SW  836;  State  v.  Kyle.  177  Mo. 
659,  76  SW  1014;  State  v.  Gatlln,  170 
Mo.  354,  70  SW  885;  State  v.  Harris, 
156  Mo.  A.  490,  137  SW  68. 

Nebr.— Lille  v.  State,  83  Nebr.  268, 
119  NW  476. 

N.  M.— State  v.  Frailer,  17  N.  M. 
536,  131  P  502;  Terr.  v.  Pettlne,  16 
N.  M.  40,  lis  P  843;  Terr.  v.  Christ- 
man,  9  N.  M.  582,  58  P  343;  Terr.  v. 
Chaves.  9  N.  M.  282,  50  P  324. 

N.  C— State  v.  Edwards,  126  N.  C. 
1051,  35  SE  640. 

Okl. — Ledgerwood  v.  State,  6  Okl. 
Cr.    105,    118   P  202. 

Tex. — Vinson  v.  State,  77  Tex.  <3r. 
646,  179  SW  574;  WlUlama  V.  State, 
77  Tex.  Cr.  237.  177  SW  965;  Roberts 
v.  State,  74  Tex.  O.  160,  168  SW  100: 
Gant  V.  State.  73  Tex.  Cr.  279,  165 
SW  142;  Jones  v.  State,  73  Tex.  Cr. 
152.  165  SW  144;  Coulter  v.  State,  72 
Tex.  Cr.  602,  162  SW  885;  Haynes  v. 
State,   71   Tex.   Cr.    31,   159    SW  1069; 
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eeptions  not  incorporated  in  the  motion  beii^  con- 
sidered by  the  weight  of  authority  as  waived;*' 
and  in  some  jurisdictions  g^unds  of  a  motion  for  a 
new  trial  niSt  approved  of  by  the  trial  judge  will 
not  be  considered  by  a  reviewing  court.**  The  re- 
fusal of  the  court -to  direct  a  verdict  if  properly 
presented  in  a  bill  of  exceptions  has  been  held  to  be 
reviewable,  although  it  was  not  made  a  ground  of 
motion  for  a  new  trial,*'  but  there  is  authority  to 
the  contrary'.*' 

LimitationB  of  and  exceptions  to  rnle.  An  ex- 
ception to  the  general  rule  that  the  filing  of  a  mo- 
tion for  a  new  trial  in  a  criminal  action  is  a  pre- 
requisite to  a  review  by  the  appellate  court  exists  in 
the  ease  of  errors  apparent  on  the  face  of  the  rec- 
ord which  are  jurisdictional  *'  or  otherwise  of  a 
fundamental  character,'**  as  for  instance  that  the 
indictment  does  not  state  an  offense,'^  or  that  the 


Stewart  v.  State,  69  Tex.  Cr.  384,  153 
SW  1151;  Holmes  v.  State,  88  Tex.  Cr. 
17,  150  SW  926;  Cooper  v.  State,  66 
Tex.  Cr.  441,  147  SW  273;  BerR  v. 
State,  64  Tex.  Cr.  612,  142  SW  884; 
Sanford  v.  State,  64  Tex.  Cr.  607,  143 
SW  1172:  Flfer  v.  State,  64  Tex.  Cr. 
203,  141  SW  S89;  BIlinKton  v.  State, 
63  Tex.  Cr.  420.  140  SW  1102;  Day  v. 
State,  62  Tex.  Cr.  448,  138  SW  130; 
Vela  V.  State,,62  Tex.  Cr.  361,  137  SW 
120;  Ham  v.  State,  (Cr.)  98  SW  875. 
But  see  Peo.  v.  O'Gara,  271  111.  138, 
110  NB  828  (holding  that,  under  the 
Illinois  practice,  where  a  motion  for 
a  new  trial  Is  a  general  one  without 
setting  out  the  specific  grounds  of  the 
motion  all  grounds  for  a  new  trial 
will  be  considered  as  raised  In  the 
lower  court  and  saved  for  review  In 
the  appellate  court  on  proper  assign- 
ments of  error). 

[a]  The  Mfnaal  to  aimthaxf  a 
Jozy  In  the  midst  of  their  delibera- 
tions, on  account  of  the  prejudice  of 
one  of  them,  of  which  defendant  was 
not  previously  Informed,  will  not  be 
reviewed  unless  the  objection  Is  re- 
newed as  one  of  the  grounds  of  his 
motion  for  a  new  trial.  Phillips  v. 
State,  62  Ark.   119,  34   SW  539. 

[b]  Tallnzo  to  prove  vann*  or  the 
time  of  the  commission  of  the  offense 
cannot  be  considered  on  appeal,  where 
such  lack  of  proof  was  not  specifical- 
ly raised  by  a  ground  of  the  motion 
for  new  trial.  Gentry  v.  State,  15 
aa.  A.  641.  83  SEl  1099. 

[c]  ruinre  of  the  vardiot  to  pro- 
vide liidotamiliiat*  pnaialuaeiit  can- 
not be  reviewed  where  It  was  not 
made  a  ground  for  a  new  trial.  Har- 
ris v.  Com.,  163  Ky.  781,  174  SW  476. 

[d]  PoUnre  of  the  dazk  to  zaad 
defeadant'i  plea  to  the  Inrr  as  re- 
quired by  the  statute  will  not  avail 
on  appeal  unless  made  a  ground  of  a 
motion  for  new  trial.  BIshofE  v. 
Com..  123  Ky.  340,  96  SW  538.  29 
Kyti  770. 

[e]  A  oonatltntloiial  qnastion 
must  be  preserved  in  the  motion  for 
a  new  trial  to  be  available  on  appeal 
to  the  supreme  court  even  if  properly 
raised  at  the  trial.  State  v.  Gamma, 
215  Mo.  100.  114  SW  619;  State  v. 
Brlsco,  166  Mo.  A.  516.  148  SW  984. 

[f]  Vawly  dlacovarad  evldnioa 
cannot  be  made  the  basis  of  a  motion 
for  a  new  trial  for  the  first  time  in 
the  appellate  court.  State  v.  Ed- 
wards,   126  N.  C.   1051,   35  SE  640. 

46.  Ark.— Parker  v.  State,  98  Ark. 
575,  137  SW  253:  Eno  v.  State,  91  Ark. 
441.  121  SW  732;  Burrow  v.  Hot 
Springs,  85  Ark.  396,  108  SW  823; 
Johnson  v.  State,  84  Ark.  95,  104  SW 
929;  Burrls  v.  State.  73  Ark.  453,  84 
SW  723;  Collier  v.  State,  20  Ark.  36. 

Ga.— Hin  V.  State,  112  Ga.  32.  400, 
37  SB  441;  Lowery  v.  State,  72  Ga. 
649;  Simpson  v.  State,  12  Ga.  A  292, 
77  SE  105. 

Ky. — ^Hendrickson  v.  Com.,  146  Ky. 
742,  143  SW  438;  Risner  v.  Com..  133 


Ky.  11,  117  SW  318. 

Mo. — Slate  v.  Flnley,  234  Mo.  603. 
187  SW  879;  State  v.  Gamma,  216 
Mo.  100,  114  SW  619;  State  v.  Brown. 
209  Mo.  413,  107  SW  1068;  State  v. 
Stark,  202  Mo.  210.  100  SW  642;  State 
V.  Gatlln.  179  Mo.  354,  70  SW  886; 
State  V.  Whltesell,  142  Mo.  467,  44 
SW  332 

N.  M.— State  v.  Rucker.  161  P  337; 
State  V.  Wllllama.  161  P  334;  State  v. 
Holloway,  19  N.  M.  628,  146  P  1066, 
LRA1915P  922;  State  v.  Ellison,  19 
N.  M.  428,  144  P  10. 

N.  D.— State  v.  Glass,  29  N.  D.  620, 
161  NW  «29. 

Okl.— May  v.  State.  (Cr.)  152  P 
338;  Dew  v.  State.  11  Okl.  O.  581.  149 
P  917;  Rea  v.  State,  3  Okl.  Cr.  281, 
105  P  386,  106  P  982;  Bennefleld  v. 
U.  Sy  2  Okl.  Cr.  44i  100  P  34.  102 
P  647. 

S.  D. — State  v.  Morse,  85  8.  D. 
18.  16*  NW  298. 

Tex. — Patton  v.  State,  €2  Tex.  Cr. 
28.   186  SW  42.  ^ 

40.  Barbour  v.  State,  146  Ga.  667, 
92  SB  70;  Wright  v.  State,  136  Ga. 
ISO,  70  SE  llOf;  Green  v.  State,  122 
Ga.  169.  50  SE  63;  Green  v.  State. 
(Ga.  A.)  92  SE  544;  McArthur  v. 
State,  19  Ga.  A.  747,  92  SB  234; 
Nobles  v.  State.  19  Ga.  A.  330.  91  SE 
435;  Griggs  v.  State,  17  Ga.  A.  301, 
86  SE  726;  Henderson  v.  State,  7  <3a. 
A.  810,  68  SE  333;  Thomas  v.  State.  7 
Ga.  A.  337,  66  SE  964;  Brown  v.  State, 
7  Ga.  A.  201.  66  SE  381;  Rucker  v. 
State.  7  Ga.  A.  47,  66  SE  1068;  Ed- 
wards V.  State.  5  Ga.  A.  493,  63  SE 
543;  Soell  v.  State,  4  Ga.  A.  337,  61 
SE  614;  Harris  v.  State,  2  (7a.  A. 
659.  68  SE  1072;  WlIHams  v.  State, 
2  Ga.  A.  629    58  SB  1072. 

[a]  ■offloleaoy  of  approval. — ^Al- 
though grounds  of  a  motion  for  new 
trial  are  not  formally  approved  they 
are  to  be  considered  when  It  is  cer- 
tified In  the  bin  of  exceptions  that 
the  statements  of  fact  contained  in 
them  were  approved  as  true.  Strick- 
land V.  State.  8  Ga.  A.  421,  69  SE  313. 

47.  State  V.  Radmllovich,  40  Mont. 
93.  105  P  91;  Lawless  v.  State,  114 
Wis.  189.  89  NW  891. 

48.  Weidenhammer  v.  State,  181 
Ind.  349,  103  NE  413,  104  NE  577 
(holding  that  objections  to  the  over- 
ruling of  accused's  motion  to  direct 
a  verdict  should  be  made  a  ground  for 
a  motion  for  new  trial  and  cannot  be 
made  the  basis  of  an  independent  as- 
signment of  error). 

49.  State  v.  Rucker,  (N.  M.)  161  P 
337:  U.  S.  V.  Cook,  15  N.  M.  124.  103 
P  305:  Terr.  v.  Archlbeque,  9  N.  M. 
403.  54  P  758;  Dew  v.  State,  11  Okl. 
Cr.  681,  149  P  917;  Parker  v.  State, 
24  Wyo.  491,  161  P  552. 

"Anything  which  Is  good  cause  for 
arre.^tlng  a  Judgment  is  good  cause 
for  reversing  it,  though  no  mbtlon  In 
arrest  is  made."  State  v.  Dolan,  58 
W.  Va.  263.  266,  52  SE  181,  6  AnnCas 
450. 


court  was  without  jurisdiction."  And  where  the 
statute  enumerates  certain  errors  only  as  ground 
for  a  new  trial  exceptions  to  other  errors  may  be 
brought  up  by  bill  of  exceptions  without  a  motion 
for  a  new  trial."  Where,  by  statute,  a  verdict  is  a 
part  of  the  record  proper  it  will  be  reviewed  on  ap- 
peal to  determine  whether  it  is  responsive  to  the 
chaise,  although  no  motion  for  a  new  trial  or  in  ar- 
rest of  judgment  was  made.'*  Decisions  not  made 
during  the. trial,  such  as  requiring  the  state  to  elect 
upon  which  count  or  counts  of  an  information  it 
would  rely  for  conviction,"  or  the  ruling  on  a  plea 
in  abatement,"  can  be  reviewed  on  appeal  without 
having  been  assigned  as  error  in  a  motion  for  a  new 
trial. 

Time  of  filing.  The  time  within  which  a  motion 
for  a  new  trial  must  be  filed  is  regulated  by  stat- 
ute," and  unless  filed  within  the  time  provided  it 

60.    Ala. — ^Parsons  v.  State,  22  Ala. 


60. 

Ky. — Waters  v.  Com.,  171  Ky.  -467, 
188  SW  490. 

•Mo. — State  v.  Burns,  99  Mo.  471. 
642.  12  SW  801,  1»  SW  686;  State  v. 
Connell,  49  Mo.  T82;  State  v.  Van 
Matre.  49  Mo.  268;  State  v.  Fayette, 
17  Mo.-  Ar  687. 

Okl.— May  v.  State.  (Cr.)  152 
P  338;  Rea  v.  State,  3  Okl.  Cr  281. 
105  P  386,  106  P  982;  Bennefleld  v. 
U.  S..  2  Okl.  Cr.  44.  100  P  84,  102  P 
647. 

Tenn. — Thurston  v.  State,  8  0>ldw. 
115 

Tex. — Berry  v.  State.  73  Tex.  Cr. 
203,  163  SW  964;  (3arpenter  v.  State. 
69  Tex.  Cr.  331,  168  SW  883. 

[a]  Diaoharf*  of  jorora^-Def end- 
ant  may  except  to  the  action  of  the 
court  in  illegally  discharging  Jurors 
summoned,  and  with  whose  names  he 
was  furnished,  although  he  does  not 
move  for  a  venire  de  novo,  where  he 
acts  promptly,  and  the  court,  in  over- 
ruling his  objection  holds  tliat  there 
was  no  ground  for  such  motion.  Par- 
sons y.  State,  22  Ala.  50. 

51.  Ga. — Leary  v.  State,  18  Ga.  A. 
626.  79  SB  584. 

111.— Moore  v.  Peo.,  26  111.  A.  137. 

Ky. — Broadway,  etc..  Bridge  Co.  v. 
Com..  173  Ky.  165.  190  SW  715;  PhU- 
pot  v..Com.,  69  SW  959.  24  KyL  767. 

Mo. — State  ▼.  Foley,  247  Mo.  607, 
153  SW  1010;  State  v.  Hall,  164  Mo. 
528.  65  SW  248;  State  v.  Stowe,  132 
Mo.   199,   33   SW  799. 

N.  M.— State  v   Rucker.  161  P  837. 

N.  C. — State  v.  Marsh.  132  N.  C. 
1000.  43  SE  828'.  67  LRA  179;  State  v. 
Caldwell.  112  N.  C.  854,  16  SE  1010; 
State  v.  Roanoke  R..  etc.,  Co..  109 
N.  C.  860.  18  SE  719;  State  v.  Wat- 
kins.  101   N.  C;  702.  8  SE  846. 

Okl. — ^Hays  ▼.  Terr..  62  P  950  [on 
rehearing  7  Okl.  15,  54  P  300J;  Demp- 
sey  V  U.  S.,  2  Okl.  151.  44  P  881; 
StansBury  v.  U.  S..  2  Okl.  151.  3-7  P 
1083;  Peters  v.  V.  S.,  2  Okl.  116,  83  P 
1031. 

Va. — Rose  v.  Com..  118  Va.  1028, 
82  SK  699;  Randall  v.  Com..  24  Gratt. 
'65  Va.)   644. 

W.  Va. — State  v.  .Dolan.  58  W.  Va. 
263.  52  SK  181.  6  AnnCas  450.       . 

sa.  Waters  v.  Com..  171  Ky.  4B7. 
188  SW  490;  Welty  v.  V.  a,  14  Okl. 
7.  76  P  121;  Hays  v.  Terr..  (Okl.)  62 
P  950;  Dempsey  v.  U.  S.,  2  Okl.  151, 
44  P  382;  Stansbury  v.  U.  S.,  2  Okl. 
151,  37  P  1083;  Peters  v.  TJ.  S..  2  Okl. 
116.  33  P  1031. 

53.  Cain  V.  State,  44  Ind.  485; 
Trisler  v.  State.   89  Ind.   478. 

54.  State  V.  Standley,  282  Mo.  28. 
132  STV  1122 

K.  Hans  v.  State,  50  Nebr.  ISO,  69 
NV7  888 

^66.  Bohannan  v.  State,  15  Nebr. 
209,  18  NW  129  [writ  of  error  dism 
125  U.  S.  692,  8  SCt  1890,  81  L.  ed. 
854]. 

'  67.    See  statutory  proviaiona. 


For  later  casM,  developments  and  ohaarea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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presents  no  question  for  determination  on  appeal.^* 
It  has  been  held  that  an  assignment  not  included 
in  the  motion  for  a  new  tridl  but  filed  as  an  amend- 
ment thereto  after  the  prescribed  time  is  not  sub- 
ject* to  review,"  although  in  some  ji^sdictions  ob- 
jections raised  by  an  amended  motion  for  new  trial 
are  reviewable.** 

[%  3350]  b.  Admissibility  and  Sui&ciency'  of 
Svidence.  Unless  an  exception  is  made  by  statute,'^ 
or  by  rule  of  court,"  the  weight  of  authority  sup- 
ports the  rule  that  the  improper  admission  or  ex- 
elnsion  of  evidence  will  not  be  considered  on  ap- 
peal, where  such  error  was  not  assigned  as  a  ground 
of  a  motion  for  new  trial,!"  although  sometimes  it 
has  been  held  that  where  rulings  upon  objections  to 
evidence  have  been  preserved  by  bill  of  Exceptions 
they  may  be  reviewed  on  appeal,  although  such  er- 


ror was  not  complained  of  in  a  motion  for  new 
trial."  The  particular  evidence  admitted  or  ex- 
cluded must  be  pointed  out  in  the  motion;  other- 
wise the  appellate  court  will  not  consider  rulings 
thereon."  So  too  unless  otherwise  provided  by 
statute,**  the  sufficiency  of  the  evidence  to  support 
a  conviction  when  not  made  the  basis  of  a  motion  for 
a  n«v.  trial  will  not  be  reviewed  on  appeal,"'  al- 
though it  has  been  held  /that  if  the  evidence  is 
wholly  insufficient  to  support  the  judgment  the  ap- 
pellate court  may  reverse,  although  no  motion  for  a 
new  trial  was  made.'* 

[%  3351]  c  Instructions  or  Befuaal  to  Instruct. 
Errors  in  i^jkstructions  or  in  failing  or  refusing  to 
instruct  not  challenged  in  a  motion  for  a  new  trial 
will  not,  under  the  general  rule,*'  be  considered  on 
appeal,'*   unless    the    error    is   fundamental,    and 


58.  lIcCutch«on  T.  state,  1T<  Ind. 
13.  93  NE  546;  State  v.  Sparks,  263 
Mo.  609.  173  SW  1067;  State  v.  BrMco, 
(Mo.)  135  SW  58;  State  v.  Cllnken- 
beard.  232  Mo.  539,  134  SW  537  [afl 
142  Mo.  A.  146,  125  SW  827];  State  v. 
Standley.  232  Mo.  23,  132  SW  1122; 
State  V.  Kile,  231  Mo.  5»,  132  SW  230; 
State  V.  Riley,  228  Mo.  431,'  128  SW 
731:  Caste«I  v.  State,  9  Wyo.  267,  62 
P  348;  Rosa  v.  State,  8  Wyo.  3B1,  67 
P  924. 

69.  Lillle  V.  state,  83  Nebr.  268, 
119  avr  476. 

eo.  Gentry  ▼.  State,  15  Oa.  A.  641, 
83  SE  1099:  Kinney  v.  State,  66  Tex. 
Cr.   251.  144  SW  257. 

61.  Peo.  V.  Walker.  142  Cal.  90, 
75  P  658;  State  v.  O'Brien,  18  Mont. 
1.  43  P  1091,  44  P  3»».  See  statutory 
provisions. 

68.  Wllkerson  v.  State,  106  Miss. 
633.  64  S  420. 

63.  Ark. — Jackson  v.  State,  lOS 
Ark.  425.  158  SW  138:  Owens  v.  State, 
98  Ark.  609.  137  SW  256;  Parker  v. 
State,  98  Ark.  575,  137  SW  253;  Eno 
V.  State,  91  Ark.  441,  121  SW  732; 
Burrow  v.  Hot  Springe,  85  Ark.  396, 
108  SW  823;  Ince  v.  State,  77  Ark. 
418.  88  SW  818;  Walker  v.  State,  39 
Ark.  221;  Straughan  v.  State,  16  Ark. 
37. 

Ga. — McCray  v.  State,  134  Ga.  416. 
68  SB  62,  20  AnnCas  101;  Peters  v. 
State.  124  Ga.  80.  62  SB  147;  Phil- 
lips V.  State,  121  Ga.  358,  49  SE  290; 
Bovdoln  V.  State,  113  Ga.  1150,  39  SE 
478;  Brown  v.  State,  105  Ga.  640.  31 
SE  567;  Spence  v.  State,  (A.)  92  SB 
555;  Brown  v.  State,  14  Ga.  A.  505^  81 
SE  590. 

Ind. — White  v.  State,  182  Ind.  686, 
107  NE  674;  Norton  v.  State,  181  Ind. 
123.  100  NB  449-  Ward  v.  State,  179 
Ind.  524,  101  NB  809;  Brunaueh  v. 
State.  173  Ind.  483,  90  NE  1019;  Dunn 
T.  State.  67  NE»940;  Slberry'  v.  State, 

149  Ind.  684,  39  NE  936,  47  NE  458; 
Delhaney  v.  State,  115  Ind.  499.  18  NE 
49;  McCalment  v.  State,  77  Ind.  260; 
Evans  v.  State.  67  Ind.  68;  Todd  v. 
State.  25  Ind.  212;  State  v.  Manly,  15 
Ind.  8. 

Ky, — Johnston  v.  Com.,  170  Ky.  766, 

150  SW  655;  LiOUlRvtlle,  etc.,  R.  Co. 
»  Com.,  154  Ky.  293,  167  SW  369; 
Hardlns  v.  State,  126  SW  90; 
Tnmboll  v.  Com.,  79  Ky.  496,  3  Kyli 
275:  Com.  V.  Cookendorfer,  4  Ky.  Op. 
516. 

Miss. — Borroum  v.  State, '  94  Miss. 
98  47  S  480;  Day  v.  State,  91  Miss. 
:39  44  S  813;  Rlctiburser  v.  State, 
90  Miss.  808,  44  S  772. 

Mo. — State  v.  Johnson,  255  Mo.  281, 
164  SW^  209;  State  v.  Patton,  255  Mo. 
545.  164  SW  223;  State  v.  Fleetwood, 
m  Mo.  69.  122  SW  696;  State  v. 
Pritchett,  219  Mo.  696,  119  SW  386; 
State  V.  Moran.  216  Mo.  650,  115  SW 
1126;  State  v.  Stark,  202  Mo.  210,  100 
.«W  642:  State  v.  Tandell,  201  Mo. 
$46.  100  SW  466;  State  v.  Tetrlck,  199 
Mo.  100.  97  SW  664;  State  v.  Atchley, 
1»6  Mo.  174,  84  SW  984;  State  v. 
Terry.  172  Mo.  218,  72  SW  6M;  State 
T.   Gatlin.    170    Mo.    864,   70   SW   885; 


State  V.  Pollard,  182  Ho.  288,  14  SW 
29;  State  v.  Johnson,  115  Mo.  480,  22 
SW  463;  SUte  v.  Horn,  115  Mo.  416, 
22  SW  381;  State  v.  Mitchell,  98  Uo. 
657.  12  SW  879. 

Nebr.— Walrath  v.  State,  8  Nebr.  80. 

N.  M.— State  v.  Pino,  21  N.  M.  660, 
168  P  181. 

^  Tenn. — McCommon  v.  State,  130 
Tenn.    1,   168  SW  68J. 

Tex. — Key  v.  State,  68  Tex.  Cr. 
320,  111  SW  400. 

Wyo. — Dickerson  v.  State,  18  Wyo. 
440.  Ill-  P  857,  116  P  448;  Ross  v. 
State,  16  Wyo.  286,  93  P  299,  94  P 
217;  Gustavenson  v.  State,  10  Wyo. 
300,  68  P  1006. 

64,  Peo.  v.  Faulkner,  248  111.  168, 
93  NE  741;  Tarber  v.  Chicago,  etc.,  R. 
Co.,  236  111.  589.  86  NE  928;  Johnson 
V.  Com.,  9  Bush  (Ky.)  224;  Tubb  v. 
State,  66  Tex.  Cr.  606,  117  SW  868 
(holding  that  where  a  defendant  had 
duly  saved  an  objection  to  the  admis- 
sibility of  testimony  by  a  bill  of  ex- 
ceptions he  was  not  required  again  to 
set  forth  the  same  matter  in  his  mo- 
tion for  a  new  trial  to  make  the  rul- 
ing reviewable  on  appeal). 

68.  Chambers  v  State.  141  Oa. 
652,  81  SE  880  (holding  that  the 
ground  of  a  motion  for  a  new  trial 
which  complains  of  the  admission  of 
eviaence  presents  no  question  for  re- 
View,  where  the  evidence  is  not  set 
forth  at  least  in  substance  in  the 
ground  of  the  motion  or  attached  as 
an  exhibit  to  it);  Simmons  v.  State, 
138  Ga.  1000,  74  SE  1000;  Langley  v. 
State,  126  Ga.  100,  64  SB  821;  Whlt- 
tlngton  V.  State,  121  Ga.  193,  48  SB 
948;  Mlddlebrooks  v.  State,  118  Ga. 
772,  45  SE  607:  Thompson  v.  States 
118  Oa.  330,  45  SE  410;  Williams  v. 
State,  115  Ga.  686,  41  SE  987;  Moore 
V.  State,  114  Ga.  256,  40  SE  295;  Bow- 
doln  v.  State,  113  Ga.  1150.  39  SB 
478;  Lucas  v.  State,  110  Oa.  766.  36 
SE  87;  Spence  v.  State,  (Gai  A.)  92 
SE  666;  Oaskins  v.  State,  17  Ga.  A. 
807,  88  SE  592;  Braxley  v.  State,  17 
Ga.  A.  196.  86  SE  425;  Banister  v. 
State,  11  Ga  A.  15,  74  SE  444;  State 
V.  Pino,  21  N.  M.  660.  158  P  131; 
State  V.  Baker,  17  N.  M.  479,  131  P 
489;  Terr.  v.  C:hrlstman,  9  N.  M.  682, 
68  P  343;  Johnson  v.  State,  76  Tex. 
Cr.  346,  174  SW  1047. 

66.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  In  Oallfomla  the  sufficiency  of 
the  evidence  to  support  conviction 
may  be  reviewed  on  appeal  from  the 
judgment  without  a  motion  for  a  new 
trial  haying  been  made.  Peo.  v.  Clay- 
ton.   33   Cal.    A.    357,    166    P   37. 

67.  Colo. — Perry  v.  Peo.,  38  Colo. 
23,  87  P  796;  Komrs  v.  Peo.,  81  Colo. 
212.  73  P  25. 

Fla. — Baxley  v.  State,  72  Fla.  228, 
72  S  677:  Gilbert  v.  State.  68  -Fla. 
50,  50  S  535;  Johnson  v.  State,  53 
Fla.  42.  43  S  430;  Davis  v.  State,  47 
Fla.  26.  36  S  170;  Bynum  v.  State, 
48  Fla.  142,  35  S  65. 

Ga. — Mnrshman'v.  State,  138  Ga. 
864.  76  SB  672;  Bashlnskl  v.  State, 
123   Oa.    608,   51    SB   499;   Palmer   v. 


State,  19  Ga.  A.  762,  92  SE  283;  Hol- 
land V.  State,  18  Ga.  A.  102,  88  SB 
908;   a,entry  v.   State,    15  Ga.   A.   641, 

83  SB  1099;  Greenfield  v.  State,  14 
Ga.  A.  603,  81  SB  814:  Moore  v. 
State,  14  Ga.  A.  255,  80  SB  607;  Wall 
V.  State,  10  Ga.  A.  136,  72  SB  934. 

Ida— State  v.  Lottrldge,  29  Ida.  63, 
165  P  487. 

III.— Peo.  V.  O'Oara,  271  IIV  188, 
110  NE  828;  Peo.  v.  Faulkner,  248  111. 
158,  93  NE  741  (recital  in  judgment 
insufficient);  Herder  v.  Peo.,  209  111. 
60,  70  NE  674;  Graham  v.  Peo.,  116 
111.    566,    4    NE   790. 

Iowa. — State  v.  Asbury,  172  Iowa 
606,  164  NW  915;  State  v.  Pitts,  11 
Iowa  343}  State  v.  Hockenberry,  11 
Iowa  269. 

Ky.— Webb  v.  Com.,  99  SW  909,  80 
KyL.  841    (but  See  Infra  note  68). 

Md.— Jones  v.  State,  70  Md.  826,  17 
A  89,  14  AmSR  362. 

Mo. — State  v.  Fltxgerald,  130  Mo. 
407,  32  SW  1113. 

N.  J. — State  V.  Palerma,  87  N.  J.  L. 
717,  94  A  681. 

N.  D.— State  v.  Glass,  29  N.  D.  620, 
151  NW  229;  State  v.  Rellly,  25  N.  D. 
339,  141  NW  720;  State  v.  Eraptlng, 
21  N.  D.  128,  128  NW  1119. 

S.  t>. — State  v.  Klrby,  34  S.  D.  281, 
148  NW  533. 

Tex. — Maloy  v.  State,  33  Tex.  699; 
Williams  v.  State,  (Cr.)  135  SW  127. 

Wis. — O'Toole  V.  State,  105  Wis.  18, 
80  NW  915. 

[a]  ^  verdict  agalnat  a  speoial 
plea  la  liar  is  not  reviewable  by  di- 
rect exception  assigning  error  that  It 
was  contrary  to  law  and  the  evidence. 
Bashlnskl  v.  State,  123  Ga.  508,  51  SE 
499. 

[b]  Xaok  of  proof  of  ▼•no*  or  of 
the  time  of  the  oonualaslon  of  the  of- 
fense will  not  be,  considered  on  ap- 
peal, unless  the  particular  point  was 
specifically  raised  by  a  ground  of  the 
motion  for  new  trial.  Gentry  v. 
State,  15  Oa.  A.  641,  83  SE  1099; 
Wall  V.  State,  10  Oa.  A.  136,  72  SB 
934 

[c]  ▼arlaao*  Ixiw— a  the  ladiot- 
maat  and  proof  cannot  be  urged  on 
appeal  where  defendant  failed  to  ob- 
ject to  the  admission  of  the  evidence 
and  to  assign  the  ruling  as  a  cause 
for  a  new  trial.  Miller  v.  State,  166 
Ind.   566.  76  NE  245. 

68.  Broadway,  etc..  Bridge  Co.  v. 
Com.,  173  Ky.  166,  190  SW  716. 

69.  See  supra  S  3849. 

7a  Ark. — Stames  v.  State,  128 
Ark.  802,  194  SW  506;  McParland  v. 
State,  83  Ark.  98,  103  SW  169; 
Carothers  v.  State,  76  Ark.  574,  88 
SW  585;  Burris  v.  State,  73  Ark.  453, 

84  SW^  723 

Fla. — Bynum  v.  State,  46  Fla.  142, 
36  S  66. 

Ga. — Henderson  v.  State.  123  Ga. 
739,  51  SE  764  (unless  the  judgment, 
decree,  or  verdict  has  necessarily 
been  controlled  by  the  charge):  Fos- 
key  v.  State.  119  Ga.  72.  45  SB  967; 
Rice  v.  State,  118  Ga.  50.  44  SE  812; 
Pierce  v.  State,  (A.)  89  SE  ■(30;  Rob- 
erts V,  State,  16  Oa.  A.   316,   85  SB 
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clearly  prejudicial  to  the  substantial  rights  of  a«- 
cused,^*  or,  it  seems,  where  the  verdict  of  conviction 
is  clearly  unjustified  under  the  instruction  which 
was  given/*  especially  in  capital  casesJ^  But  where 
accused  did  not  know  of  misleading  instructions, 
given  after  the  jury  had  retired,  until  after  bis 
motion  for  a  new  trial  was  denied  and  the  case 


was 'brought  up  for  review,  the  appellate  court  will 
not,  after  its  attention  is  properly  called  thereto, 
refuse  to  review  the  error  because  it  was  not  in- 
cluded in  the  motion  for  new  triaU'  It  is  not 
aufiScient  to  assign  generally '  error  in  the  instruc- 
tions, or  in  the  failure  or  the  refusal  to  instruct,^' 
but  the  specific  error  relied  upon  must  be  pointed 


286. 

Ind. — Lm  v.  State,  177  Ind.  lit, 
97  NB  786;  Cheak  v.  SUte,  171  Ind. 
»8,  86  NB  77»:  Weireter  r.  State,  (9 
Ind.  Zft9;  Wagner  v.  State,  63  Ind. 
260. 

Ind.  T. — Parmenter  v.  U.  S.,  6  Ind. 
T.    680.    98    SW   340. 

Iowa. — State  v.  Nott,  168  Iowa  617, 
1*9  NW  79. 

Ky. — Johnston  v.  Com.,  170  Ky.  766, 
186  SW  656;  Polk  v.  Com.,  169  Ky. 
613,  184  SW  1127;  Cheek  v.  Com.,  162 
Ky.  56,  171  SW  998:  Jones  v.-  Com.. 
108  SW  802,  32  KyL  598;  Sweat  v. 
Com.,  96  SW  843.  29  KyL.  1067; 
Thomas  t.  Com..  74  SW  1062,  26  KS'L 
201;  Hopkins  v.  Com.,  3  Bush  480; 
Adams  V.  Com.,  2  KyL  388;  Ad&ms  v. 
Com.,  11  Ky.  Op.  161;  Taylor  v.  Com., 
8  Ky.  Op.  401;  Com.  V.  COokendorfer, 
4  Ky.  Op.  616. 

Mo. — State  v.  Rowe,  271  Mo.  88, 
196  SW  7;  State  v.  Burgess,  193  SW 
821;  State  v.  Stevens,  190  SW  866; 
State  V.  Fleetwood,  190  SW  1;  State 
V.  Miller.  188  SW  87;  State  v.  Gil- 
ford, 186  SW  1068:  State  v.  Qilbert, 
186  SW  1008:  State  v.  Coff,  267  Mo. 
14.  183  SW  287;  State  v.  Katz.  266 
Mo.  493,  181  SW  426;  State  v.  Jenkins, 
178  SW  91:  State  v.  L«wkowlti.  265 
Mo.  618,  178  SW  58;  State  v.  Mahood, 
177  SW  371;  State  v.  Hammontree. 
177  SW  867:  State  v.  Marley,  177  SW 
350;  State  v.  Madison,  177  SW  347: 
State  V.  Miner,  263  Mo.  270.  172  SW 
366:  State  v.  Slmenson,  263  Mo.  264, 
172  SW  601;  State  v.  Levy.  262  Mo. 
181,  170  SW  1114;  State  v.  Perrigln. 
268  Mot  '233.  167  SW  678;  State  v. 
Sydnor,  253  Mo.  375,  161  SW  692; 
State  V.  Wellman,  258  Mo.  302,  161 
SW  795;  State  v.  Horton,  247  Mo.  657. 
153  SW  1051;  State  v.  Bostwlck,  246 
Mo.  483,  150  SW  1063;  State  v.  Con- 
nors. 246  Mo.  477,  160  SW  1058:  State 
V.  Lackey,  230  Mo.  707.  132  SW  602: 
State  V.  Foley,  220  Mo.  86,  119  SW 
397;  State  v.  Qeorge.  214  Mo.  262. 
113  SW  1116;  State  v.  Skinner,  210 
Mo.  373,  109  SW  38;  State  v.  Brown, 
209  Mo.  413.  107  SW  1068;  State  v. 
Long,  209  Mo.  386,  108  SW  36;  State 
V.  Maupin.  196  Mo.  164,  93  SW  379; 
State  V.  King.  194  Mo.  474.  92  SW 
670;  State  v.  Headrlck.  149  Mo.  396. 
51  SW  99;  State  v.  Kaiser.  124  Mo. 
651,  28  SW  182;  State  v.  CantUn,  118 
Mo.  100.  23  SW  1091;  State  v.  Nelaon. 
101  Mo.  477.  14  8W  718.  10  LRA  89; 
State  V.  McCray.  74  Mo.  303;  State 
V.  Clinkenbeard.  (A.)  185  SW  568; 
State  V.  Reed,  143  Ho.  A.  683.  128 
SW   4. 

Nebr. — Forbes  v.  State,  93  Nebr. 
574,  141  NW  197:  Lukehart  v.  State, 
91  Nebr.  219.  186  NW  40:  Poston  v. 
State,  83  Nebr.  240,  119  NW  520; 
Sullivan  V.  State,  68  Nebr.  796,  79 
NW  721;  Lackey  v.  State,  66  Nebr. 
298,  76  NW  661;  Jolly  v.  State,  48 
Nebr.  857.  62  NW  300;  Tooser  v. 
State.  B  Nebr.  (unofT.)  182,  97  NW 
584.  ^ 

N.  M.— State  v.  Enilson.  19  N.  M. 
428.  144  P  10;  Terr.  v.  Pettlne,  16 
N.  M.  40,  113  P  843;  Terr.  v.  Har- 
wood.  16  N.  M.  424,  110  P  656,  29  LRA 
NS  604. 

Okl.— Williams  v.  U.  8.,  17  Okl.  28. 
87  P  647;  Bebersteln  v.  Terr.,  8  Okl. 
467,  58  P  641;  Swaggart  v.  Terr^  6 
Okl.  344,  60  P  98;  May  v.  State.  (Cr.) 
152  P  338;  Rea  v.  State.  3  Okl.  Cr. 
281,  105  P  386.  106  P  982. 

Tenn. — Hayes  v.  State,  180  Tenn. 
661.  172  SW  296. 

Tex.— Martin  v.  State.  (Cr.)  189 
SW  264;  Vinson  v.  State.  77  Tex.  Cr. 
648,    179    SW    674;    Burrus    v.    State, 


76  Tex.  cr..  120.  172  SW  981;  Roberts 
v.  State,  74  Tex.  Cr.  160,  168  SW  100; 
CoBman  v.  State,  73  Tex.  Cr.  296, 
165  SW  939;  Romero  v.  State,  72  Tex. 
Cr.  105.  160  SW  1198:  Wilson  v.  State. 
71  Tex.  Cr.  330.  168  SW  1114;  Stewart 
V.  State.  69  Tex.  Cr.  384.  153  SW 
1151:  Huffman  v.  State,  68  Tex.  Cr. 
555,  162  SW  638;  Coleman  v.  State,  68 
Tex.  Crt  182,  150  SW  1177;  Wren  v. 
State.  68  Tex.  Cr.  75.  150  SW  440 
(where  not  reserved  when  delivered 
or  during  term) ;  Wooldrldge  v.  State, 
66  Tex.  Cr.  800.  146  SW  550;  Kinney 
V.  State.  65  Tex.  Cr.  261.  144  SW  267; 
Williams  V.  State.  65  Tex.  Cr.  193. 144 
SW  622;  Jones  v.  State.  66  Tex.  Cr. 
69.  144  SW  252;  Ryan  v.  State,  64 
Tex.  Cr.  628.  142  SW  878;  Berg  v. 
State,  64  Tex.  Cr.  612,  142  SW  884; 
Barker  v.  State,  64  Tex.  Cr.  106,  141 
SW  629;  Villa  v.  State,  63  Tex.  Cr. 
537,  141  SW  104;  Vela  v.  State,  62 
Tex.  Cr.  361,  137  SW  120;  Fraxler  v. 
State,  61  Tex.  CiL  647,  135  SW  683; 
Daniels  v.  State,  68  Tex.  Cr.  569,  126 
SW  1153;  Rowan  v.  State,  57  Tex.  Cr. 
625.  124  SW  668,  136  AmSR  1005; 
Benevidas  v.  State.  67  Tex.  Cr.  170, 
121  SW  1107;  Flournoy  v.  State,  67 
Tex.  Cr.  88,  122  SW  26;  Harvey  v. 
State,  57  Tex.  Cr.  7,  121  SW  605; 
Keye  v.  State,  53  Tex.  Cr.  320,  111 
SW  400;  Vick  v.  State,  (Cr.)  100  SW 
988;  Usher  v.  State.  47  Tex.  Ci'  98,  81 
SW  712;  Manning  v.  State,  46  Tex. 
Cr.  326.  81  SW  957.  3  AnnCaoB  867: 
Chiblne  v.  State.  46  Tex.  Cr.  108,  74 
SW  39;  Boone  v.  State,  (Cr.)  60  SW 
759;    Bell    v.    State.    (Cr.)    68    SW    71. 

Wash. — State  v.  Nichols.  16  Wash. 
1.  45  F  647. 

W.  Va.— State  V.  Slack,  28  W.  Va. 
372;  State  v.  Hall.  26  W.  Va.  236. 

Wis. — Norton  v.  State,  129  Wis. 
659.  109  NW  531.  116  AmSR  979. 

Wyo. — Qustavenson  v.  State,  10 
Wyo.  800.  68   P  1006. 

ta]  rallora  to  glva  an  inatmotlOB 
•■  to  reaaonaU*  doabt  cannot  be  re- 
viewed on  appeal  unless  brought  to 
the  trial  court's  attention  by  a  mo- 
tion for  a  new  trial.  State  v.  Doug- 
las, 268  Mo.  281.  167  SW  662. 

[b]  Brror  In  glTliif  InatruulUma 
In  tlia  absMUM  of  aocnsad  of  hla 
oovnaal  is  not  ground  for  reversal, 
tfhere  the  error  was  not  called  to  the 
attention  of  the  court  on  a  motion  for 
a  new  trial.  State  v.  Nichols,  15 
Wash.  1.  46  P  647. 

71.  May  y.  State,  (Okl.  Cr.)  162 
P  338.  See  also  Johnston  v.  Com., 
170  Ky.  766,  186  SW  665  (holding 
that  error  In  failing  to  admonish  the 
Jury  in  a  criminal  case  of  the  pur- 
pose of  character  testimony  may  be 
reviewed,  although  not  assigned  as 
erro;,  where  objection  and  exception 
were  taken  to  such  evidence  and  er- 
ror in  the  admission  of  evidence  and 
instructions  are  reasons  assigned  for 
a  new  trial);  State  v.  Ward,  261  Mo. 
149.  168  SW  940  (holding  that  the  su- 
preme court  Is  bound  to  see  that  no 
injustice  is  done  by  the  omission  of 
an  Instruction  as  to  circumstantial 
evidence,  although  no  such  instruc- 
tion is  requested,  and  the  omission 
Is  not  mentioned  in  the  motion  for  a 
new  trial). 

n.  Watts  V.  State,  120  Qa.  496, 
48  SK  142;  Baldwin  v.  State.  12  Nebr. 
61.   10  NW   463. 

73.  Barker  v.  State,  78  Nebr.  469. 
472,  108  NW  71  (Where  in  a  capital 
case,  although  no  objection  to  the 
InBtructions  had  been  made  In  the 
motion  for  a  new  trial,  objections  to 
the  charge  of  the  court  were  urged 
on  appeal,  and  the  court  said:     "Al- 


though not  required  to  discuss  ob- 
jections to  Instructions  made  at  so 
late  a  stage  of  the  case,  still  we  con- 
clude that  in  a  capital  case  it  is  our 
duty  to  satisfy  ourselves  that  the  de- 
fendant's life  has  not  been  put  In 
Jeopardy  by  a  misstatement  of  tbe 
law  to  the  Jury"). 

74,  Dekelt  v.  Peo.,  44  Colo.  525, 
99  P^  830 

75.  Oa.— Smith  V.  Stata,  126  Oa. 
300,  54  SE  124. 

Ind.— Fisher  v.  State.  2  Ind.  A. 
866.  88  NB  565. 

Iowa. — State  v.  Williams.  116  Iowa 
97,  88  NW  194, 

Mo. — State  V.  MUler.  188  SW  87; 
State  V.  aUbert.  186  SW  1003; 
Stata  V.  Sydnor,  253  Mo.  876,  161  SW 
692 

N.  M.— Terr.  v.  Pettlne,  16  N.  M. 
40,  113  P  843. 

Tex. — Vinson  v.  State,  77  Tex.  Cr. 
646,  179  SW  674;  Jackson  v.  State, 
71  Tex.  Cr.  297.  158  SW  .813;  Vlck 
V.  State.  71  Tex.  Cr.  50.  1^9  SW  50; 
Luttrell  V.  State.  70  Tex.  Cr.  183, 
157  SW  157;  Qarrett  v.  State,  69  Tex. 
Cr.  462.  156  SW  251;  Bryant  v.  State, 
69  Tex.  Cr.  457.  163  SW  1166;  Stewart 
V.  State.  69  Tex.  Cr.  884,  153  SW  1161; 
Martines  v.  State,  69  Tex.  Cr.  280, 
168  SW  886;  Height  v.  State.  68  Tex. 
Cr.  278,  150  SW  908;  Hughes  T.  State. 
67  Tex.  Cr.  383.  149  SW  173;  Rlppetoe 
V.  State,  67  Tex.  Cr.  192,  148  SW  811: 
ones  V.  State,  66  Tex.  Cr.  638,  148 
SW  317:  Dickson  v.  State.  66  Tex.  Cr. 
2^0.  146  SW  914;  Hogue  v.  State.  65 
Tex.  Cr.  639.  146  SW  905;  Baumgar- 
ner  v.  State.  64  Tex.  Or.  166,  142  SW 
A',  Browning  ▼.  State,  64  Tex.  Cr.  148, 
142  SW  1;  Barber  v.  State.  64  Tex. 
Cr.  96,  142  SW  677:  Wright  v.  State. 
63  Tex.  Cr.  664,  14i  SW  228;  Frank- 
lin V.  Stata,  68  Tex.  Cr.  438.  140 
SW  1091;  Johns  v.  State,  63  Tex.  Cr. 
416,  140  SW  1093;  Alexander  v.  State. 
61  Tex.  Cr.  31.  133  SW  436;  Vargas  v. 
State,  60  Tex.  Cr.  196.  131  SW  694: 
Keeton  v.  State.  69  Tex.  Cr.  316,  128 
SW  404;  Davis  V.  State,  58  Tex.  Cr. 
461,  126  SW  863;  Talbot  v.  State,  68 
Tex.  Cr.  324,  125  SW  906;  Tell  v. 
State.  67  Tex.  Cr.  303,  122  SW  871; 
Tubb  V.  State,  55  Tex.  Cr.  606.  117 
SW  858;  Roma  v.  State,  55  Tex.  Cr. 
344,  116  SW  598;  Flemlster  v.  State. 
(Cr.)  116  SW  65;  Mitchell  v.  State,  65 
Tex.  Cr.  62.  114  SW  830;  Gantt  v. 
State.  (Cr.)  106  SW  799;  Lewis  v. 
State,  62 'Tex.  Cr.  20,  106  SW  194: 
Henderson  v.  State,  •  (Cr.)  95  SW 
131;  Mobley  v.  State,  48  Tex.  Cr. 
567.  89  SW  839;  Adams  v.  State.  47 
Tex.  Cr.  347.  84  SW  231;  Washington 
V.   State,    (Cr.)   62  SW  747. 

[a]  Bale  appUad.— (1)  A  ground 
of  motion  for  a  new  trial  that  the 
court  erred  In  not  charging  the  law 
of  voluntary  manslaughter  Is  too 
vague  an  assignment  of  error  to  raise 
any  question  for  the  court.  Smith  v. 
State.  126  Ga.  300,  54  SB  124.  (2) 
Where  a  motion  for  a  new  trial  in  a 
criminal  case  did  not  assign  as  error 
the  giving  of  the  state's  instructions, 
but  simply  alleged  that  the  "court  did 
not  instruct  as  to  all  of  the  law  in 
the  case,"  such  Instructions  are  not 
subject  to  review  In  the  supreme 
court.  State  v.  Bspenschled.  212  Mo. 
216.  110  SW  1072.  (8)  A  grouAd  of  a 
motion  for  a  new  trial,  assigning  er- 
ror In  refusing  to  submit  accused's  ■ 
special  charge  No.  1,  is  too  general 
to  be  considered.  Jones  v.  State.  73 
Tex.  Cr.  152.  166  SW  144.  (4)  A  mo- 
tion for  a  new  trial,  on  the  ground 
that  the  court  erred  in  the  charge  to 
the  Jury,  i(nd  In  every  part  thereof. 


For  later  eaaaa,  davalopaeBta  and  ohaacea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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oot.'*  And  in  some  jurisdiotions,  where  a  motion 
for  a  new  trial  is  based  npion  the  refusal  of  special 
charges,  the  reasons  why  such  charges  should  have 
been  given  most  be  stated  in  order  to  have  the  re- 
fusal considered  on  appeal.*^ 

[S  3362]  d.  Impropw  S«iiuAa  of  OomiaaL 
Under  the  general  role  ^'  improper  remarks  of  coun- 
sel in  his  ailment  cannot  be  considered  on  appeal, 
when  not  assigned  as  error  in  a  motion  for  a  new 
trial,'*  except  in  very  flagrant  cases.^" 

[t  3353]  e.  Other  Matters.  In  conformity  to 
the  general  mle,^'  unless  assigned  as  error  in  a  mo- 
tion for  a  new  trial,  an  appellate  court  will  not  re- 
view exceptions  to  the  language  used  by  the  court 
in  the  presence  of  the  jury,^  nor  allied  error  in 
overrulu^  a  motion  for  a  change  of  venue,"*  in  re- 
fusing to  grant  a  continuance,'^  in  failing  to  rule 


on  accused's  motion  to  quash  the  indictment  or  in- 
formation,^' in  selecting  or  impaneling  the  jury,*'  in 
overruling  a  challenge  to  a  juror,*'  in  denying  a 
motion  to  quash  the  panel  of  jurors,**  in  discharging 
the  jury  and  ordering  a  special  venire,**  in  denying 
the  right  of  defendant  to  open  and  close,***  in  re- 
fusing to  pormit  accused  to  withdraw  his  plea  of 
.goilty  before  the  jury  retired,*^  in  not  having  the 
officer  in  charge  of  the  jury  sworn,*'  in  allowing 
an  attorney  other  than  the  prosecuting  attorney  to 
ma^e  the  dosing  argument,**  or  in  refusing  to  issue 
a  commission  to  take  depositions.**  So,  unless  as- 
signed as  ground  for  a  motion  for  a  new  trial,  there 
can  be  no  reversal  for  a  failure  to  read  the  indict- 
ment to  the  jury,**  for  failure  of  the  state  to  call  a 
material  witness  whom  it  had  summoned,**  for  faU- 
-ure  of  the  court  reporter  properly  to  report  the 


ralaea  do  queation  tor  r«view  on  ap- 
peal, being  too  general  and  not  point- 
ing out  any  error.  Henry  v.  State, 
ti  Tex.  Cr.  268.  146  SW  879.  (6)  A 
motfon  for  a  new  trial,  on  the  ground 
that  the  court  erred  In  refusing  to 
give  several  requested  charges  to  de- 
fendant's injury,  is.  too  general  to 
raise  any  question  for  review  on  ap- 
p«al.  Henry  v.  State,  supra.  (O  A 
ground  of  motion  for  a  new  trial  In  a 
criminal  prosecution  that  a  paragraph 
of  the  court's  charge  was  vague,  in- 
deflnlte,  and  unintelligible,  and  was 
calculated  to  and  did  mislead  the 
Jury,  is  too  general  to  require  con- 
sideration on  appeal.  Howard  v. 
State,  66  Tax.  Cr.  25,  14t  SW 
178. 
[b1    AMdCBBiaat   bsU  """^T^^mt- 

(1)  Error  in  an  instruction  was  pre- 
served In  a  ground  of  motion  for  a 
new  trial  alleging  that  the  court  im- 
properly instructed  the  Jury  In  each 
of  the  Instmctlons  as  to  the  biw  of 
the  case,  and  did  not  instruct  as  to 
the  whole  law  of  the  case.  State  v. 
Wlllard,    228    Mo.    828,    128    SW    749. 

(2)  Where  the  court  on  its  own  mo- 
tion gave  an  instruction  covering  sev- 
eral pages  not  separated  Into  para- 
graphs, a  new  trial  motion,  stating 
that  th«  court  erred  in  giving  such 
Instruction  saves  objection  to  the 
"portion  erroneously  instructing  on 
weight  to  be  given  defendants'  testi- 
mony. State  V.  Reeves,  (Mo.)  19S 
SW  1027. 

76.  Qa. — Bishop  V.  State,  18  Oa. 
A.  714,  90  SE  869. 

Iowa — State  v.  Cooper,  169  Iowa 
571.  151  NW  886. 

Minn. — State  v.  Shtemme,  183  Minn. 
184,  158  NW  48. 

Mo. — State  V.  Stevens,  190  SW  866; 
State  V.  Fleetwood,  190  SW  1;  State 
V.  Miller,  188  SW  87;  State  v.  Olf- 
ford,  186  SW  1068;  State  v.  Hammon- 
tree,  177  SW  867. 

Tex. — Berry  v.  State,  78  Tex.  Cr. 
203,  163  SW  964;  Cain  V.  State,  68 
Tex.  Cr.  507.  168  SW  147;  Oould  v. 
State,  65  Tex.  Cr.  662,  146  SW  179; 
Perkins  v.  State.  65  Tex.  Cr.  311,  144 
SW  241;  Ryan  v.  State,  64  Tex.  Cr. 
(28,  142  SW  878;  Berg  v.  State,  64 
Tex.  Cr.  612,  142  SW  884;  Adams  v. 
Bute.  64  Tex.  Cr.  61,  141  SW  527; 
Bcauchamp  v.  State,  68  Tex.  Cr.  263, 
140  SW  104;  Flemlster  v.  State,  (Cr.) 
116  SW  65;  Shelton  v.  State,  64  Tex. 
Ct.  588,  114  SW  122. 

Wis. — ^Norton  v.  State,  129  Wis. 
«5«.  109  NW  681,  116  AmSR  979; 
Orabowski  v.  State,  126  Wis.  447, 
105  >rW  805. 

And  see  cases  supra  note  75. 

[a]  TIraa  (1)  a  ground  of  a  mo- 
tion for  a  new  trial  alleging  error  In 
in  excerpt  from  charge,  but  falling  to 
point  out  In  what  particular,  cannot 
be  considered.  Bishop  v.  State,  18 
Ga.  K.  714,  90  SB  369.  (2)  Orounds 
of  motion  for  a  new  trial,  complain- 
ing of  excerpts  from  the  charge,  but 
falling  to  point  out  the  errors  com- 

S'  lined  of,  or  to  show  how  they  were 
rmful,  cannot  be  considered.  Pierce 


V.  SUte,  (Oa.  A.)  89  SB  430.  (3) 
Where  the  motion  for  a  new  trial 
was  grounded,  so  far  as  the  instruc- 
tions were  concerned,  only  on  those 
given  at  the  Instance  of  the  state,  ac- 
cused cannot  object  on  appeal  to  in- 
structions given  by  the  court  of  its 
own  motion.  State  v.  Stevens,  (Mo.) 
190  flW  866.  (4)  Failure  to  Instruct 
the  Jury  that  defendant's  former  con- 
viction oould  only  be  considered  In 
determining  the  welcht  of  his  testi- 
mony cannot  be  considered  on  appeal, 
where  defendant  has  failed  to  specify 
it  In  his  motion  for  new  trial.  State 
V.  Jenkins.  (Mo.)  178  SW  91.  (5)  A 
motion  for  a  new  trial  for  failure  to 
Instruct  fully  as  to  the  law  as  re- 
quested is  InsufHoient  to  present  for 
review  the  failure  to  inatnict  on  self- 
defense.  State  V.  Qaultney,  242  Mo. 
888,  146  SW  1168.  (6)  A  motion  for 
a  new  trial  on  the  ground  that  "the 
court  erred  In  that  part  .of  his  charge 
wherein  the  Jury  was  charged  as  fol- 
lows," without  attempting  to  point 
out  the  error,  is  too  Indefinite.  Bar- 
ber v.  State.  64  Tex.  O.  89,  95,  142 
SW  582. 

[b]  Saoh  panunapli  of  tk*  ekacfa 
assailed  should  oe  specifically  as- 
signed as  error  on  a  motion  for  a  new 
trial.  State  v.  Shtemme,  133  Minn. 
184,  158  NW  48. 

[c]  It  Is  not  snflelant  to  copy  tlia 
ohazge  complained  of  Into  the  motion. 
Beauchamp  v.  State,  63  Tex.  Ct.  263, 
140  SW  104. 

77.  CofTman  v.  State,  73  Tex.  Cr. 
295,  165  SW  939;  Byrd  v.  State,  69 
Tex.  Cr.  86,  161  SW  1068;  Ryan  v. 
State,  64  Tex.  Cr.  628,  142  SW  878: 
Berg  V.  State,  64  Tex.  Cr.  612,  142 
SW  884. 

78.  See  supra  {  3349. 

79.  Ark. — Blackshare  v,  State,  94 
Ark.  548,  128  SW  549,  140  AmSR 
144. 

Cal. — Peo.  V.  Sansome,  98  C&I.  235, 
33  P  202. 

Oa. — Sutton  V.  State,  18  Cta.  A.  162, 
88  SE  1006. 

Iowa. — Grier  v.  Johnson,  88  Iowa 
99,  66  NW  80. 

Kan. — State  v.  Brower,  76  Kan.  823, 
88  P  884 

Ky. — ^Whlteker  v.  Com.,  172  Ky. 
846.  189  SW  1113;  C^vanaugh  v.  Com., 
172  Ky.  799,  190  SW  123;  Combs  v. 
Com.,  171  Ky.  231,  188  SW  326;  RIs- 
ner  v.  Com.,  133  Ky.  11,  117  SW 
318. 

Mo.— State  V.  Hutchison,  186  SW 
1000;  State  v.  Jackson,  186  SW  990; 
State  V.  McCawley,  180  SW  869;  State 
V.  Hammontree,  177  SW  367;  State 
V.  Wltherspoon,  231  Mo.  706,  138  SW 
323;  State  v.  Thavanot,  226  Mo.  645, 
125  SW  473.  20  AnnCas  1122;  State  V. 
Foley,  220  Mo.  86,  119  SW  S9T;  State 
v.  Smith.  203  Mo.  695,  102  SW  526; 
State  V.  Miles,  199  Mo.  580,  98  SW 
25;  State  v.  Knowles,  186  Mo.  141, 
83  SW  1083;  State  v.  Pyscher,  179  Mo. 
140,  77  SW  838:  State  v.  Kyle,  177  Mo. 
659.  76  SW  1014. 

Nebr.— Walrath  v.  State,  8  Nebr. 
80. 


reague  v.  State,  67  Tex.  C!r. 
WI063. 


Tex.- 
41,  148  SW 

Ca]  aafaxanoe  to  aeenaad^  Mtox* 
to  teatuy  .  by  the  state's .  attorney 
when  not  made  a  ground  of  the  mo- 
tion for  a  hew  trial  will  not  be  re- 
viewed on  appea).  State  v.  McKln- 
non.  158  Iowa  619.  138  NW  523: 
State  V.  Klmes,  162  Iowa  240,  132  NW 
180. 

[b]  xaUaf  favoxBble  to  OefeaA- 
ast. — An  improper  remark  of  the 
prosecuting  officer  Is  not  available 
on  the  main  appeal,  but  only  on  ap- 
peal from  a  motion  for  a  new  trial, 
where  the  court  ruled  in  favor  of  de- 
fendant on  objection  thereto  and  di- 
rected the  Jur}'  to  disregard  the  re- 
mark.    Cassemus  v.  State,   (Ala.  A.) 

75  8  267. 

80.  State  v.  Washelesky.  81  C!onn. 

22.  70  A  62. 

81.  See  supra  i  3349. 

88.  Bond  v.  State,  97  Miss.  476.  52 
S  686;  State  v.  Johnson,  (Mo.j  192 
SW  441;  State  V.  Knowles,  186  Mo. 
141,  83  SW  1083. 

83.  Barnett  v.  State,  177  Ind.  461, 
97  NE  530;  State  v.  Boyd,  178  Mo.  3, 

76  SW  979. 

8«.  Shaffer  v.  Terr.,  14  Arls.  329, 
127  F  746;  Collett  v.  State,  156  Ind. 
64.  59  NE  168:  Frey  v.  Com..  169  Ky. 
528,  184  SW  896:  State  v.  McKee.  212 
Mo.  138,  110  SW  729;  State  v.  Eaton. 
191  Mo.  151,  89  SW  949;  State  V. 
Levy,  126  Mo.  564,  29  SW  703;  State 
V.  Jewell,  90  Mo.  467,  3  SW  77;  State 
v.  Mann,  83  Mo.  689;  State  v.  Pletch- 
all.  31  Mo.  A.  297.  See  also  Manning 
V.  State.  11  Oa.  A.  766.  76  8E  70 
(holding  that  a  ground  in  a  motion 
for  a  new  trial  alleging  that  the  court 
erred  in  refusing  a  continuance  to 
prepare  for  trial  without  any  specific 
showing  as  to  why  accused  was  not 
prepared  raised  no  question  on  ap- 
peal). 

85.  State  v.  .Santhuff.  131  Mo.  A. 
620.  110  SW  624. 

88.  Stout  V.  State,  90  Ind.  1;  Har- 
ris V.  Com.,  168  Ky.  781,  174  SW 
476. 

87.  State  V.  Fields,  234  Mo.  615, 
188  SW  518;  Ford  v.  State.  46  Nebr. 
390.  64  NW  1082;  McCann  v.  Peo.,  3 
Park.  Cr.  272  [rev  on  other  grounds 
16  N.  Y.  58];  State  v.  Morse.  |6  S.  D. 
18,  150  NW  293. 

88.  State  v.  Richardson,  194  Mo, 
326.  92  SW  649. 

89.  Chambers  v.  State,  (Ark.)  8 
SW  822 

9a  Abshire  v.  State,  52  Ind. 
99. 

91.    Alexander  v.  State,  69  Tex.  C!r. 

23,  152  SW  436. 

93.  Markee  v.  Peo.,  103  111.  A. 
347. 

98.  State  v.  Long,  209  Mo.  366. 
108  SW  35. 

94.  State  V.  Levy.  126  Mo.  654,  29 
SW  703. 

95.  iBon  V.  Com.,  68  SW  184.  23 
KyL  1806;  Nicely  v.  Com.,  68  SW 
995.  22  KyL  900. 

98.  Com.  V.  De  Felippis,  246  Pa. 
612,  91  A  1059. 
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proceedings,*^  or  for  misconduct  on  the  part  of  one 
or  more  of  the  jurors.**  It  has  been  held  that  fail- 
ure to  show  that  defendant  was  arraigned,  or 
waived  arraignment,  or  that  he  pleaded  to  the  in- 
dictment, is  not  ground  for  reversal  when  not  made 
ground  of  a  motion  for  a  new  trial  ;**  but  it  has  also 
been  held  that  an  objection  that  defendant  did  not 
plead  to  the  indictment  is  saved  by  a  motion  for  s^ 
new  trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  for  the  reason 
that  w'ithout  a  plea  there  was  no  issue  to  try.^ 

[i  3354]  f.  Kacessity  for  Buling  on  Uotion.  A 
ruling  by  the  trial  court  must  be  obtained  on  the  mo- 
tion for  a  new  trial  before  an  appeal  can  be  prose- 
cuted;* and  where  after  a  bill  of  exceptions  is  filed 
defendant  moves  for  a  rehearing  of  his  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence, and  the  court  does  not  pass  upon  the  motion 
for  a  rehearing  but  orders  it  with  the  bill  of  ez- 

•7.  Vincent  v.  State,  37  Nebr.  672, 
66  NW  320. 

98.  Cal. — Peo.  v.  Lee  Chuck,  78 
Cal.    317,   20   P  719. 

Oa. — Chancey  v.  State,  145  Oa.  12, 
88  SE  205. 

Ida.— State  v.  Rooke,  10  Ida.  888,  7» 
P  82. 

Mo. — State  v.  Tucker,  282  Mo.  1, 
US  SW  27. 

Nebr.— Bush  v.  State,  62  Nebr.  128, 
85  NW  1062. 

Wash. — Lybarirer  v.  State,  2  Waab. 
652,  27  P  449,  1029. 

But  see  Haynes  v.  State,  130  Tenn. 
661,  172  SW  296  (where  the  refusal  to 
review  was  based  entirely  upon  the 
ground  that  the  allegred  misconduct 
was  not  aufflclently  Indicated  in  the 
motion  for  new  trial,  and  because  all 
of  the  evidence  upon  which  the  trial 
court  acted  was  not  In  the  record). 

99.  Lewis  V.  Cora.,  42  SW  1127. 
19  KyL  1139.  But  compare  supra  { 
3332   text  and  note  71. 

1.  Sholtner  v.  State,  93  Ind.  519; 
Manhattan  Oil  Co.  v.  State,  26  Ind. 
A.  693,  60  NE  732;  Miller  v.  State, 
26  Ind.  A.  152,  69  NE  287. 

>.  Cal. — Peo.  v.  InsersoU,  21  Cal. 
A.  763.  132  P  1052. 

Ind. — Hammer  v.  State,  178  Ind. 
199,  89  NE  850,  140  AmSR  248,  24 
LRANS   795,   21   AnnCas   1034. 

Ky. — Louisville  Chemical  Works  v. 
Com.,  8  Bush  179. 

Mo. — State  V.  Brown,  206  Mo.  501, 
103  SW  956. 

S.  C. — State  V.  Weldon,  89  S.  C  808. 
71  SE  828. 

Tex. — Flfer  v.  State,  64  Tex.  Cr. 
203,   141   SW  989. 

See  also  supra  |  3336H. 

[a]  Motion  to  xetaz  ooata. — ^The 
supreme  court  cannot  review  the 
taxation  of  coats  In  a  criminal  case, 
where  the  record  does  not  show  any 
disposition  by  the  trial  court  of  a 
motion  to  retax.  State  v.  Miller,  72 
Wash.  174,  130  P  366. 

[b]  What  ooiMtltiitM  a  rollar. — 
After  a  verdict  of  Kuilty,  and  in  due 
time,  defendant 'filed  his  motion  for  a 
new  trial  and  while  the  motion  was 
still  pending  he  was  brought  before 
the  court  for  sentence  and  was  asked 
If  he  had  ajiy  legal  cause  to  show 
why  Judgment  should  not  be  pro- 
nounced. It  was  held  that  his  fail- 
ure to  call  the  court's  attention  to 
the  pending  motion  for  a  new  trial 
did  not  waive  such  motion,  the  court 
belni;  presumed  to  know  that  the  mo- 
tlo.'i  was  pending,  as  well  as  the 
grounds  alleged,  and  the  rendering  of 
Ju1«-ment  against  defendant  while  the 
mot  lor  was  pending  was  in  effect  a 
auffloljnt  denial  of  such  motion  to 
warrant  consideration  of  the  case  on 
appeal.  Srate  v.  Jackson.  221  Mo. 
478.   120   RW  66.   133   AmSR  477. 

Heoesslty  for  szceptloBB  to  over- 
ruling motion  for  new  trial  see  supra 
f  3339. 


ceptions  and  other  papers  to  be  sent  to  the  appel- 
late court,  the  latter  will  not  consider  them  until  the 
motion  for  a  rehearing  has  been  passed  upon.*  The 
rule  does  not  apply,  however,  if  the  court  had  no 
jurisdiction,*  or,  it  has  been  held,  where  the  error 
is  such  as  can  be  ascertained  from  the  record,*  esp>e- 
cially  in  felony  cases.* 

[4  3365]  6.  Beservation  or  Osrtifleatioii  of 
Oases.  Where,  as  in  many  jurisdictions,  provision. 
is  made  by  the  constitution  or  statutes  for  reserva- 
tion or  certification  of  questions  for  or  to  an  ap- 
pellate court,^  it  is  usually  necessary  that  the  trial 
court  shall  have  rendered  judgment  before  their 
certification*  unless  the  provisions  of  (he  statute 
refer  only  to  certifications  before  judgment.*  It  must 
afiBrmatively  appear  by  the  record  that  the  questions 
certified  arose  as  required  by  the  statute  in  order  to 
g^ve  the  appellate  court  jurisdiction.'*  A  request  to 
certify  a  question  to  the  appellate  court  will  not  be 


&     Crawford  v.  State,  50  Oa.  249. 

4.  Waters  v.  Com.,  171  Ky.  467, 
188  SW  490  (holding  that  under  the 
statute  the  circuit  court  having  no 
Jurisdiction  to  try  an  infant  for 
crime,  without  original  proceedings 
In  the  county  court  in  the  prosecution 
of  an  Infant  for  crime  In  the  circuit 
court,  no  objection  In  that  court  to  its 
Jurisdiction  being  necessary,  a  motion 
for  a  new  trial  ilf  filed  need  not  be 
overruled  in  order  to  present  the  Jur- 
isdictional  question  on  appeal). 

5.  State  v.  Arbruzlno,  67  W.  Va. 
634,  68  SB  269  (holding  that,  if  the 
error  complained  of  is  that  the  final 
Judgment  is  in  excess  of  the  verdict. 
It  may  be  reviewed  on  writ  of  error 
without  a  motion  to  set  aside  the  ver- 
dict having  been  overruled  and  ex- 
ception taken,  as  the  error,  if  any, 
can  be  ascertained  n-om  a  comparison 
of  the  final  Judgment  of  the  court 
with  the  verdict,  both  of  which  are 
always  matters  of  record). 

[a]  Wlier*  an  iaapectloB  of  the 
record  discloses  that  defendant  sub- 
mitted to  the  court  a  motion  in  ar- 
rest of  Judgment  on  the  ground  that 
the  statute  on  which  the  prosecution 
was  ba.ssd  was  unconstitutional,  the 
supreme  court  will  consider  and  de- 
termine that  question,  although  it  Is 
not  shown  that  the  trial  court  for- 
mally acted  on  the  motion.  State  v. 
Davis,  121  La.  623,  46  S  678. 

8.  Reed  V,  U.  8.,  2  OW.  Cr.  662, 
103  P  371. 

Y.    See  statutory  provisions. 

[a]  IB  Kawail,  where  the  same 
question  reserved  has  not  been  ruled 
on  by  the  trial  court  and  is  one  of 
great  public  importance,  the  appel- 
late court  will  consider  it,  although 
the  question  in  all  respects  similar 
has  been  ruled  on  by  the  trial  court 
In  the  same  case.  Terr.  v.  Scully, 
22  Hawaii  484 

[b]  m  Kinseaota  the  statute 
authorlxlng  the  certification  of  im- 
portant questions  In  criminal  prose- 
cutions from  the  district  to  the  su- 
preme court  has  no  application  to 
prosecutions  commenced  In.  and 
which  are  within,  the  Jurisdiction 
of  municipal  courts  or  courts  of  Jus- 
tices of  the  peace.  Duluth  v.  Orr, 
109   Minn.    431.   124   NW  4. 

[c]  la  Wyoming  only  pending 
constitutional  questions  can  be  re- 
served to  the  supreme  court  upon 
order  of  a  district  court.  State  v. 
Keefe.  17  Wyo.  227.  98  P  122.  22  LRA 
NS  896,  17  AnnCas  161. 

rdl  In  Ontario,  if  the  attorney- 
general  does  not  deem  the  case  one 
In  which  the  right  of  appeal  should 
be  Invoked,  the  person  by  whom  the 
charge  was  originally  laid  cannot 
apply  to  have  the  ca.''e  reserved.  Rex 
V.  Praser.  80  Ont.  L.  598,  5  OntWN 
938.  19  DoraLR  470,  23  CanCrCas 
140. 

[el     m  Not*  Scotia  an  application 


for  a  stated  case  must  b«  made  in 
writing.  Rex  v.  Oaines,  43  N.  8. 
253. 

a  State  v.  Harkins,  «  Ala.  67; 
Com.  V.  Burton,  183  Mass.  461.  67  MB 
419;  State  v.  Parish,  42  Wis.  625: 
State  v.  Knelfle,  12  Wis.  439;  Rex  v. 
Gaines,   43   N.  S.   263. 

[a]  In  lUnneBOta  (1)  Important  or 
doubtful  questions  which  arise  dur- 
ing the  trial  can  be  certified  only  af- 
ter trial  and  conviction.  State  v. 
Smith.  116  Minn.  228.  133  NW  614. 
(2)  Under  the  statute  authorizing 
certification  of  questions  arising  dur- 
ing the  trial,  or  on  demurrer,  or  spe- 
cial plea  to  the  Indictment,  the  ques- 
tions raised  by  objections  to  the  suf- 
ficiency of  the  afSdavit  on  which  con- 
tempt proceedings  are  based  cannot 
be  certified  before  conviction.  State 
v.  Smith,  supra. 

[b]  Baaarvatloa  after  ssntanoe^^ 
In  New  Brunswick  .the  case  may  be 
ressrvcd  for  the  opinion  of  the  ap- 
pellats  court  after  sentence.  Rex  v. 
McOuire,  36  N.  B.  60»,  9  OnCrCas 
664. 

9.    State  V.  Shoppard,  87  Wis.  39S. 

[a]  Jn  Mlnnesnta  important  or 
doubtful  questions  which  arise  upon 
a  demurrer  or  special  plea  to  the  In- 
dictment may  be  certified  to  the  ap> 
pallate  court  iefore  trial.  State  v. 
Smith,  116  Minn.  228,  138  NW 
614. 

[b]  m  Bittlah  OoIaMMa  any  res- 
ervation of  the  case  after  verdict 
must  be  of  the  court's  own  motion. 
Rex  v.  Pertella,  14  B.  C.  48. 

[c]  In  Vorthwest  Sertttorj  ap- 
plication to  reserve  a  case  on  a 
question  of  law  arising  during  a 
criminal  prosecution  must  be  made  at 
the  trial,  and  while  the  trial  Judge 
may  In  ills  discretion  reserve  a  case 
after  the  trial  no  appeal  will  He 
from  his  refusal  so  to  do.  Rex  v. 
Toto,  6  Terr.  L.  89.  See  Rex  v. 
Ead.  43  N.  S.  68  (as  to  practice  In 
Nov.i  Scotia). 

[d]  Ik  Ontazlo  the  time  limited  in 
which  to  make  application  to  a  mag- 
istr&la  to  state  a  case  In  regard  to  a 
criminal  prosecution  by  Rev.  St. 
(1897)  c  90  5  9  applies  only  to  ap- 
peals to  the  general  session,  and  such 
an  application  may  be  made  under  the 
provisions  of  i  900  of  the  criminal 
code  but  It  must  be  made  within  a 
reasonable  time.  Rex  v.  Ferguson,  12 
Ont.  L.  411,  8  OntWR  306. 

Ilk  Ga— Middleton  v.  State,  7  Oa. 
A.    1     66   SE   22. 

Minn. — State  v.  Toole,  124  Minn. 
532.  144  NW  474;  State  v.  Wedge, 
23  minn.  32  note;  State  v.  Hoag.  23 
Minn.  31;  State  v.  Byrud,  »3  Minn. 
29 

R.  I.— State  V.  Smith,  35  R.  I. 
282.    86    A    890. 

Wis. — State  V.  Murphy,  128  Wl.«. 
201.    107    NW    470. 

Wyo. — State  v.  Keefe,  17  Wyo.  227. 
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granted  unless  the  decision  of  that  question  is  es- 
sential to  the  detenuination  of  the  case ;''  and  in  no 
case  where  the  point  involved  has  been  frequently 
settled  by  previous  adjudication  of  the  anpellate 
eourt.'^  Questions  about  which  the  trial  court  has 
no  doubt  should  not  be  reserved."  Where  the  stat- 
ute provides  for  the  reservation  of  questions  of  law, 
questions  of  fact  cannot  be  reserved;'*  but  the  ques- 
tion whether  the  evidence  tends  to  establish  facts 
constituting  the  offense  charged  is  one  of  law  which 
may  be  certified.'"  The  record  sent  up  should  state 
specifically  the  question  or  questions  on  which  the 
opinion  of  the  appellate  court  is  required,'*  and 
points  not  reserved  cannot  be  considered.'^  Am- 
biguous questions  will  not  be  answered;'*  and  an 
appellate  court  will  not  consider  questions  reserved 
in  a  criminal  case,  where  a  decision  thereon  would 
tend  to  confuse  rather  than  to  clarify  the  law.^* 
Where  the  court  below  refuses  to  reserve  a  question, 


the  appellate  court  will  not  act  on  the  qu<)8tions 
upon  agreement  of  counsel  as  if  the  case  had  been 
stated  ;^°  but  the  appellate  court  may  direct  the 
lower  court  to  ^ate  a  case  as  if  the  questions  had 
been  reserved,"  and  may  settle  the  form  of  the 
questions  upon  which  it  directs  the  trial  court  to 
state  a  case.''  An  appellant  does  not  lose  his  right 
to  have  a  case  stated  by  failure  of  the  justice  to 
certify  it  within  the  time  limited.**  ' 

[$  3356]  0.  Proceedings  for  Transfer  of 
Causes'* — 1.  In  Oeneral.  No  right  of  appeal  ex- 
isted at  common  law,  it  being  purely  of  constitu- 
tional or  statutory  creation.**  Whether  the  right  to 
appeal  in  criminal  cases  is  guaranteed  by  the  consti- 
tution or  created  by  statute  a  strict  compliance  with 
the  statutory  provisions  as  to  the  manner  of  taking 
the  appeal  is  necessary  to  give  the  appellate  court 
jurisdiction.** 

[f  3367]    2.    Parties— a.  In  General    An  ap^l- 


S8  P  122.  22  LRANS  S»6.'17  AnnCas 
1«1. 

Ont. — Pomeroy  v.  Wilson,  26  U. 
C.  Q.  B.  45. 

[a]  ThoB  (1)  under  a  statute  pro- 
viding that  whenever  the  constitu- 
tionality of  any  act  shall  be  brouKht 
in  question  In  the  trial  of  a  criminal 
euse  the  decision  of  the  question 
shall  be  reserved  and  the  trial  pro- 
ceed as  if  the  statute  were  constl- 
tutionalc  and  that  If  defendant  shall 
li« 'found  guilty,  sentence  shall  be 
stayed  and  the  constitutional  ques- 
tion together  with  a  record  6f  the 
case  and  a  transcript  of  the  testi- 
mony certified  and  transnnltted  to  the 
supreme  court  for  decision  when  It 
ia  desired  to  bring  the  constitution- 
ality of  an  act  before  the  supreme 
court  that  question  must  be  speci- 
flcally  raised  at  the  trial,  and  it  is 
not  raised  by  merely  moving  for  a 
new  trial  on  the  ground  that  the 
verdict  Is  against  the  law.  State  v. 
Smith,  ih  R.  I.  282.  86  A  880.  (2) 
A  question  should  not  be  certified 
because  a  review  of  the  rulings  ot 
the  supreme  court  upon  the  subject 
of  alibi  is  sought,  where  no  evidence 
was  Introduced  to  sustain  an  alibi. 
Uiddleton  v.  State,  7  Oa.  A  1.  66 
8E  22.  (2)  Where  a  statute  provides 
that  doubtful  or  Important  questions 
may  be  referred  on  the  trial  of  any 
prisoner  convicted,  and  tjiat  the 
judge,  with  the  consent,  or  by  the 
desire,  of  defendant,  may  report  the 
case,  his  report  must  show  that  de- 
fendant was  tried  and  convicted  un- 
der an  indictment  or  information 
charging  some  offense  punishable  un- 
der the  law.  in  order  to  give  the 
appellate  court  Jurisdiction.  State  v. 
Wentler,  76  Wis.  89,  44  NW  811,  46 
NW  816. 

[b]  A  oonatttutlonal  onMrtloa  la 
raised  (1)  within  the  rule  restrict- 
ing reservations  to  constitutional 
questions  by  questions  reserved  to 
the  supreme  court  ad  to  whether  ac- 
cused was  entitled  to  a  discharge 
for  delay  In  trying  him,  since  they 
inrolve  accused's  constitutional  right 
to  a  speedy  trial.  State  v.  Keefe.  17 
Wyo.  2?7.  98  P  122.  22  L.RANS  896, 
17  AnnCas  161.  (2)  But  a  consti- 
iutlonal  question,  the  certification  of 
which  Is  required  to  the  supreme 
court,  cannot  be  raised  by  placing 
a  factitious  or  Incorrect  interpreta- 
tion on  a  law  and  basing  Its  uncon- 
stitutionality on  the  effect  of  such 
interpretation.  Tooke  v.  State,  4  Qa. 
A.  4»5.  61  8E  917.      <. 

[cl  te  Ctoofyto  xhm  court  of  »p- 
IMls  wUl  act  cmrMSj  a  question  to 
tbe  supreme  court  unless  It  Was 
raised  in  the  court  below.  Daniel  v. 
State.  11  Oa.  A.    799,   76   SB  162. 

U.  Hlddleton  v.  State,  7  Ga.  A. 
1,  (6  SB  22. 

U.  Mfddleton  v.  State,  7  Oa.  A. 
1,  (6  SE  22. 

U  Terr  v.  Scully,  22  Hawaii  484; 
»a  T.   Davis,    19    B.   O.   50:   Rex   v. 


Watt,  16  B.  C.  466;  Rex  v.  Batterman, 
34   Ont.    L.    226.    8    OntWN   654. 

[a]  The  Xhod*/  Zaiaad  statat* 
which  provides  that  if  in  any  pro- 
deeding  in  the  superior  court  prior 
to  the  trial  thereof  on  its  merits 
any  question  of  law  shall  rise  which 
in  the  opinion  of  the  court  Is  of 
such  doubt  and  Importance  and  so 
affects  the  merits  that  it  ought  to  be 
determined  by  the  supreme  court  be- 
fore further  proceedings,  it  may  be 
certified  to  the  supreme  court,  ex- 
cludes doubtful  questions  which  are 
not  Important  as  well  as  Important 
questions  which  are  not  doubtful,  and 
both  classes  of  questions,  unless  they 
so  affect  the  merits  of  the  contro- 
versy as  to  require  declslcti  by  this 
court,  and  excludes  the  sending  of 
queaUons  which  may  possess  all  of 
these  attributes  in  the  opinion  of 
counsel,  unless  It  is  the  deliberate 
opinion  of  the  court  that  the  ques- 
tion involves  the  elements  of  doubt, 
importance,  and  merit,  and  authorises 
the  court  to  certify  such  questions, 
even  though  counsel  do  not  consider 
It  necessary;  but  merely  speculative 
or  moot  questions  should  not  to  be 
certified.  State  v.  Karagavoorlan,  32 
R.  I.  477,  79  A  1111,  AnnCasl912D 
1092. 

1*.  Mich. — ^Peo.  V.  Adwards,  '  E 
Mich.   22. 

Minn. — State  v.  Toole,  124  Minn. 
532,  144  NW  474;  State  v.  Dumas, 
118  Minn.  77,  186  NW  311,  41  LRAN8 
439 

Wis. — State  v.  Gross,  62  Wis.  41, 
21   NW  802. 

Can. — MulvlhlU  v.  Rex.  49  Can.  S. 
C.  687,  18  DomLR  217,  23  CanCrCas 
194,  6  WestWkly  462  [dism  app  26 
WestLR  flBS,  6  WestWkly  1229]. 

N.  S.— Rex  V.  McNutt,  42  N.  8. 
180;   Rex   v.   Barnes.   42   N.   S.   65. 

See  also  Rex.  v.  Blythe.  19  Ont.  L. 
.tR6,  1  OntWN  17,  14  OntWR  368,  634, 
688. 

[a]  7or  tbe  reason  that  the  gen- 
eral question  whether  the  evidence 
shows  or  proves  defendant  guilty  is 
reviewable  on  appeal  from  an  order 
denying  a  motion  for  a  new  trial  or 
from  the  judgment.  State  v.  Dumas, 
118  Minn.  77.  136  NW  311,  41  LRA 
NS    439. 

[b]  Thva  a  question  embracing 
both  law  and  fact,  as  on  a  motion 
for  a  new  trial,  on  the  ground  that 
the  verdict  Is  against  the  evidence, 
for  the  reason  that  the  facts  proved 
or  probably  proved  do  not  make  out 
the  crime  cannot  be  reserved.  Pfto. 
V.   Adward.-^,   5   Mich.    22. 

[c]  Sendtag'  up  all  the  avldsnoc,^ 
"I  may  add  In  conclusion,  that  It  Is 
not  competent  for  the  judge  below  to 
submit  such  a  question  as  the  last, 
whether  there  Is  any  legal  evidence 
to  sustain  the  conviction — and  senfl 
UT)  the  whole  evidence  for  us  to  re- 
View."  Per  Townshend,  J.,  in  Rex  v. 
Cohn,  36  N.  S.  240,  24  8.  6  CanCrCas 
386.     Compare  Rex  v.  Dubois  (Alta.) 


15    WestLR   288. 

16.  State  V.  Dumas,  118  Minn.  77, 
136  NW  311.  41  LRANS  439. 

18.  State  V.  Call,  1  Fla.  92;  Mc- 
Neils V.  State,  130  Ga.  748,  61  SB 
540;  State  v.  Heli^en,  139  Wis.  619. 
121  NW  138;  State  v.  Cornhauser, 
74  Wis.  42.  41  NW  959:  State  v.  Jen- 
kins, 60  Wis.  599.  19  NW  406;  State 
V.   Anson,   20  Wis.    661. 

[a]  Bala  applied,; — An  indictment 
for  embexilement  In  one  count  al- 
leged the  appropriation  of  a  note 
and  the  proceeds  of  two  other  notes, 
and  in  the  other  count  alleged  the. 
appropriation  of  the  proceeds  of  the 
single  note  and  the  other  two  notes. 
The  verdict  was  guilty  under  the 
first  count,  and  was  silent  as  to  the 
second  count.  The  question  of  the 
sufflciency  of  the  verdict  was  certi- 
fied, and  a  certificate  declared  that 
the  proof  was  Identically  the  same 
and  of  equal  credibility  with  refer- 
ence to  the  charge  contained  In  the 
two  counts.  It  was  held  that  it  could 
not  be  determined  by  such  certifica- 
tion that  the  verdict  on  Its  face  was 
repugnant,  perverse,  Inconsistent,  or 
the  result  of  compromise  because 
not  mentioning  the  second  count,  in 
the  absence  of  the  instructions  un- 
der Which  the  Jury  were  proceeding. 
State  V.  Heiden,  139  Wis.  619,  121 
NW    138. 

17.  Rex  V,  McDonald.  49  N.  B. 
245. 

IS.  State  V.  Peterson,  152  Wis.  44, 
45,  139  NW  512  (holding  that  the 
word  "Immune"  In  a  certified  ques- 
tion, "Was  the  fact  that  defendant 
was  compelled  to  give  evidence 
against  himself  before  the  fire  mar- 
shal sufficient  to  Immune  him  from 
prosecution?"  would  not  be  answered 
because  ambiguous). 

19.  State  V.  Totten,  (Ind.)  114  NB 
82. 

SO.     Rex  V.  Angelo,  19  B.  C.  261. 

ai.  Rex  V.  Sam  Chak,  42  N.  S. 
372  ■ 

33.  Rpx  V.  Tansley,  3  OntWN  411. 
20   OntWR   698. 

33,  Rex  V.  Tumbull,  2  Sask.  L>. 
186. 

84b    Otoas  MfereaoaBi 
Affirmance  for  failure  of  appellant  to 

appear  see  Infra  S!  3517,  3738. 
Ball  bond  see  Bail   St   267-276. 
Ex  post  facto  laws  see  Constitutional 

Law    !    811. 
Failure      to     furnish     accused     with 

transcript    of    evidence    see    supra 

9  2628  note  83  [a]. 
Presumptions    on    appeal    as    to    see 

Infra  §  3560  et  seq. 
Review  of  summary  proceedings  see 

supra    !§    672-709. 

35.  See  supra  i  3261:  and  gen- 
erally Appeal  and  Error  S  1031. 

SB.  State  v.  Caplan,  85  Conn.  618, 
■84  A  2R0;  Lyons  v.  State,  6  Okl.  Cr. 
581,  120  P  665;  State  v.  White,  40 
Wash.  428.  82  P  743.  S-e  also  Stuts- 
man V.  Cheyenne.  18  Wyo.  499,  505, 
113    P    822    (where    the    court    said: 
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late  court  is  without  power  to  reverse  an  order  on 
appeal,  where  neither  defendant  nor  the  common- 
wealth are  parties  to  the  appeal.^' 

[i  3358]  b.  The  State.  Where  by  statute  the 
state  is  authorized  to  appeal  from  an  adverse  judg- 
ment in  a  criminal  case  in  certain  instances,^^  the 
right  of  appeal  is  limited  to  the  .specific  instances 
named  in  the  statute,'^  and  is  conditional  upon  its 
complying  with  the  provisions  of  the  statute  rege- 
lating the  manner  of  taking  the  appeal.'"  Thus 
where  the  only  person  authorized  under  the  statute 
to  take  an  appeal  in  the  name  and  behalf  of  the 
state  is  the  state's  attomey,^'^  a  petition  in  error 
for  the  state  signed  by  private  counsel  will  be  dis- 
missed.^' 

[f  3359]  c.  Defendants— (1)  In  OeneraL  An 
appeal  from  a  judgment  of  conviction  can  be  taken 
.only  by  a  party  prosecuted  or  convicted.**  A  writ 
of  error  asked  for  by  the  friends  of  defendant  with- 
out his  authority  or  consent  should  not  be  al- 
lowed.** 

[%  3360]    (2)    Joinder  of  Defendants.    Person^ 


"The  UklnK  of  an  appeal  Is  a  matter 
of  procedure  and  consists  in  taking 
the  statutory  steps  to  transfer  the 
case  to  a  higher  court  and  can  only 
be  taken  when  allowed  by  law.  .  .  . 
It  Is  the  method  whereby  the  appel- 
late court  acquires  such  jurisdiction 
of  the  case  as  may  be  prescribed 
by  statute"). 

[a]  Althongli  tli*  xlfht  of  appeal 
la  a  orimlnal  oas*  is  giurantaM  by 
fh*  oojurtltnttoa,  the  procedure  on  ap- 
peal is  statutory  and  the  supreme 
court  cannot  grant  relief  against  a 
failure  to  comply  with  the  mandatory 
provisions  of  the  statute  governing 
appeals.  Lyons  v.  State,  6  Okl.  Cr. 
681,  120  P  665;  SUte  v.  White,  40 
Wash.  428,   82   P  743. 

[b1  In  order  that  a  peraoa  may 
avail  liliiiBeU  of  tbe  rlffht  to  an  ap- 
peal he  must  conform  to  the  require- 
ments of  the  statute  creating  the 
right.  State  v.  Leonard,  250  Mo. 
406,    157    SW    305. 

[c]  Am  appfta  la  "taken,"  within 
the  statute  in  a  criminal  case,  when 
accused  desiring  to  prosecute  an  ap- 
peal- has  compiled  with  the  statutory 
conditions.  Campbell  v.  State,  182 
Ala.  IS,  62  S  57. 

S7.  Lay's  App.,  150  Ky.  44S.  150 
SW  629  (holding  that  an  appellate 
court  Is  without  power  to  reverse 
an  order  transferring  prosecutions  to 
a  newly  organized  county  on  appeal 
by  the  clerk,  where  neither  defend- 
ant nor  the  commonwealth  are  par- 
ties  to  the   appeal). 

38.     See  supra   i  3310. 

a».  State  V.  Key.  93  Miss.  116,  46 
S,  75  (holding  that,  under  the  code 
authorising  the  state  to  appeal  from 
a  Judgment  of  a  circuit  court  in  a 
criminal  case,  where  a  demurrer  to 
or  a  motion  to  quash  an  Indictment 
or  affidavit  charging  crime  is  sus- 
tained, or  in  case  of  an  acquittal 
where  a  question  of  law  has  been 
decided  adversely  to  the  state,  or 
Where  defendant  is  convicted  and 
prosecutes  an  appeal  and  there  is  a 
ruling  adverse  to  the  state,  the  state 
can  appeal  only  in  the  specific  in- 
stances named,  and  an  appeal  from  a 
judgment  granting  ball  in  a  murder 
case  on  continuance  after  indictment 
Is  not  appealable).  See  also  supra 
{   3310. 

30.  Com.  v.  Lee,  154  Ky.  717,  169 
SW   622. 

31.  State  V.  Carter,  49  Md.  8. 

33.  State  V.  Halphrey,  14  Nebr. 
678,    16    NW   823. 

33.  Feo.  V.  Rodriguei,  16  Porto 
Rico  IS. 

34.  Sx  p.  Dorr,  3  How.  (IT.  S.) 
103,   11   L.   ed.    514. 

36.     Walden  v.  State,  9  Ga.  A.   584, 


71  SB  945;  Harnage  v.  State,  7  <Sa.  A. 
673,  67  SB  694  (holding  that,  where 
two  defendants  are  jointly  indicted 
and  jointly  tried,  and  their  Joint  mo- 
tion for  a  new  trial  is  overruled,  a 
Joint  writ  of  error  from  the  Judg- 
ment overruling  the  motion  for  a 
new  trial  can  properly  be  sued  out 
to  the  court  of  appeals) ;  Gross  v. 
Com.:  149  Ky.  379,  149  SW  833:  Sum- 
ner V.  Com.,  3  Gush.    (Mass.)   621. 

36.  Sumner  v.  Com.,  8  Cush. 
(Mass.)    521. 

37.  Walden  v.  State,  9  Ga.  A.  684, 
71    SB  945. 

38.  State  v.  Jolly,  20  N.  C.  108,  82 
AmD    656.  ' 

39.  Wright  V.  Reg..  14  Q.  B.il48, 
68  BCL  148,  117  Reprint  60. 

4a  O'Sulllvan  v.  Peo.,  144  HI.  604, 
32  NB  192,  20  LRA  143;  Stanlsics  v. 
State.  90  Nebr.  278.  133  NW  412; 
State  V.  Martin,  SO  Or.  108.  47  P  196; 
4  Blackstone  Comm.  p  392;  1  Chitty 
Cr.  L.  p  747. 

41.  U.  S.— U.  S.  V.  Dunne,  178  Fed. 
264,  97  CCA  420,  19  AnnCas  1146; 
U.  S.  V.  Mitchell,  163  Fed.  1014  taO 
173  Fed.  254,  97>  CCA  420,  19  AnnCas 
1145];  U.  8.  V.  Pomeroy,  152  Fed.  279 
[rev  on  other  grounds  164  Fed.  324, 
90  CCA  2661;  U.  S.  v.  De  Ooer,  88 
Fed.  80. 

Ala. — Browning  v.  State,  (A.)  68  8 
646. 

Cal. — ^Peo.  v.  St.  Maurice,  166  Cal. 
201,    136   P   962. 

Colo. — Overland  Cotton  Mill  Co.  v. 
Peo.,  82  Colo.  263,  76  P  924,  105  AmSR 
74. 

Oa. — Herrlngton  v.  State,  63  Ga. 
552. 

111.— O'Sulllvan  v.  Peo.,  144  III.  604, 
32  NB  192,  20  LRA  143;  Peo.  v. 
Pouchot,   174  111.  A.   1. 

Ind.— Blackwell  v.  State,  118  NB 
723to 

Ky.— Hale  v.  Ctom.,  71  SW  902,  24 
KyL  1678. 

Mo. — State  v.  Ferrlne,  56  Uo.  602; 
State  V.  Woods,  56  Mo.  A.  65. 

Okl. — Holmes  v.  State,  (Cr.)  163 
P  1112;  Sharp  v.  State.  (Cr.)  161  P 
1178;  (Jarson  v.  State,  (O.)  168  P 
639;  High  v.  State.  11  Okl.  Cr.  698, 
146  P  1197;  Jeffries  v.  State,  11  C*l. 
Cr.  411,  146  P  1086:  Fletcher  v.  State, 
9  Okl.  O.  464,  132  P  498;  Smith  v. 
State.  8  Okl.  Cr.  676,  129  P  446: 
Mickle  V  State,  6  Okl.  Cr.  707,  116 
P  628;  Williams  v.  State.  (Cr.)  115 
P  379;  Boyd  V.  State,  3  Okl.  Cr.  684, 
108    P   481. 

Or. — State  V.  Martin,  30  Or,  108, 
47  P  196. 

Pa — Com.  V.  Dunn,  67  Pa.  Super. 
162;  Com.  v.  Crowley,  28  Pa.  Super. 
618, 

Tex.— Burks  v.  State,  (Cr.)  106  SW 


jointly  charged  and  tried  may  jointly  appeal  or  bring 
writ  of  error;**  and  this  is  true,  althcmgh  tbe  sen- 
tences were  several,  and  for  different  terms  of  im- 
prisot^ment,**  and  notwithstanding  the  fact  that  some 
of  the  defendants  fail  to  join  with  those  who  sue 
out  the  writ  of  error  but  voluntarily  comply  with 
the  judgment."  So  each  may  severally  appeal,** 
or  bring  a  writ  of  error.*' 

[4  3361]  (3)  Abatement  by  Death  of  Defend- 
ant. Inasmuch  as  it  is  provided  by  the  organic  law 
that  no  conviction  shall  work  corruption  of  blood  or 
forfeiture  of  estate,*"  where  an  accused  dies  pending 
his  appeal,  the  appeal  is  abated.*'  It  has  been  held, 
however,  that  the  death  of  defendant  pending  appeal 
does  hot  abate  or  destroy  the  judgment  for  costs, 
and  that,  upon  the  substitution  of  his  legal  repre- 
sentatives, the  court  may  review  the  errors  assigned 
and  determine  the  r^nlarity  and  validity  of  the 
judgment  rendered  for  cost;**  but  this  doctrine 
seems  to  be  confined  to  the  state  in  which  it  ofigi- 
natedy*'  except  when  the  statute  expressly  provides 
that  execution  for  costs  is  stayed  by  appeal  only 

496;  Hardin  v.  State,  (Cr.)  86  SW 
82:  Fustlofsky  v,  State,  (O.)  28  SW 
947;  March  v.  State,  5  Tex.  A.  460. 

Wash. — State  v.  Banks,  94  Wash. 
237,  161  P  1189;  State  v.  Furth,  82 
Wash.   665,   144   P  907. 

ta]  BMMMm  for  nda^^d)  "A 
judigment  can  not  be  enforced  when 
the  o/ily  subject  matter  upon  which 
It  can  operate  has  ceased  to  exist. 
When  the  defendant,  ordered  to  be 
punished  Is  dead,  the  execution  of 
that  order  Is  absolutely  arrested;— 
for  the  future  it  Is  as  entirely  a 
nullity  as  any  subsequent  Judgment 
arresting  it  can  possibly  make  it  to 
be.  There  can  not  be  a  new  trial 
with  the  executors  or  administrators 
as  parties,  If  a  new  trlfal  should  be 
awarded,  because  the  common  law 
admits  the  trial  of  no  one  for  felony 
who  Is  not  personally  present  at  the 
trial.  It  would  seem,  therefore,  to 
be  clear  that  to  now  order  either  of 
these  things  to  be  done  as  of  some 
day  during  the  life  of  the  deceased, 
and  after  he  had  sued  out  the  writ 
of  error,  would  be  as  vain  and  use- 
less as  to  order  them  to  be  done 
now.  The  judgment  being  purely 
persona]  can  not,  by  any  possibility, 
after  the  dpath  of  the  person,  be 
made  to  relate  back  and  have  had  an 
effect  on  his  person  which  In  fact 
it  did  not  have;  that  Is,  it  can  not 
make  him  actually  have  had  an  op- 
portunity for  a  new  trial,  or  have 
arrested  his  punishment,  or  have  de- 
nied his  right  in  these  respects." 
O'Sulllvan   v.    Peo..   144    111.   604,   610, 

32  NB  192,  20  LRA  143.  (2)  "In 
a  criminal  action  the  purpose  of  the 
proceeding  being  to  punish  the  de- 
fendant in  person,  the  action  must 
necessarily  abate  upon  his  death." 
Boyd  V.  State,  3  Okl.  Cr.  684,  686, 
108  P  481;  Sharp  v.  State,  (Okl.  Cr.) 
161    P  1178,    1179. 

43.     State   V.    Bllvln.    51    Kan.    784, 

33  P  547;  State  v.  Fisher,  37  Kan. 
404.   15  P  606. 

43.  O'Sulllvan  V.  Peo.,  144  III.  .604, 
32  NB  192,  20  LRA  143;  SUnlslcS 
V.  State.  90  Nebr.  278,  279.  138  NW 
412  (where  the  court  referring  to 
the  case  of  State  v.  Bllvln,  supra, 
said:  "This  case,  so  far  as  we  are 
advised,  stands  alone.  .  .  .  The  real 
Issue  In  a  criminal  prosecution  is 
the  defendant's  guilt  or  Innocence.  A 
Judgment  for  costs  following  a  con- 
viction Is  but  an  incident  to  the 
judgment  of  conviction.  If  the  Judg- 
ment of  conviction  cannot  be  re- 
viewed, the  incident  cannot  be  con- 
sidered"). The  court  evidently  over- 
looked, however,  tl]e  other  Kansas 
case  of  State  v.  Fisher,  supra,  upon 
which  the  ruling  in   the  Bllvln  case 
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when  appellant  has  obtained  a  eertifioate  of  piob< 
able  canae  an^  no  such  certificate  was  obtained.^ 

[i  3362]  3.  Time  for  Taking  Appeal— a.  In 
GeiiBnl.  At  common  law  there  is  no  limitation  of 
time  within  which  a  writ  of  error  may  be  brought  ;** 
and  in  a  few  jnriBdictions  there  is  no  statutory  limi- 
tation as  to  the  time  within  which  proceeding  for 
review  in  a  eriminiol  case  may  be  taken/'  Gener- 
ally, however,  the  time  within  which  an  appeal  case 


may  be  taken  is  reflated  by  statute  or  rule  of 
court,'*'  and  an  appeal  not  taken  within  the  time 
prescribed  will  be  dismissed,*^  unless,  according  to 
solne  authorities,  good  c&use  is  shown  for  the  de- 
lay/" According  to  some  authorities  an  appeal  not 
perfected  in  time  will  be  dismissed,'"  although  the 
delay .  was  caused  by  miscarriage  of  matter  sent 
through  the  mail.'^  The  time  prescribed  by  statute 
cannot  be  extended  by  agreement  of  counsel;'^  nor 


was    founded.       State    v.    Martin,    30 
Or,   108.   47   P   19«. 

[a]  Tba  zlfM  to  appeal  la  not 
icTlTed  is  th*  •seou'tor  because  there 
Is  a  Judgment  for  costs  which  is  en- 
forceable against  the  estate  of  ac- 
cused. State  V.  Martin,  30  Or.  108, 
47  P  156. 

44.  Whltely  v.  State,  5  Or.  828, 
20  AmR    741 

OTtlfleat—  of  szobaU*  canae  see 
Infra  i  3383.  '^ 

46.  Ark. — Deshey  v.  State,  69  Ark. 
(23.   65    SW    430. 

Cal. — Peo.    V.   'Walker,    61    P    800. 

Fla. — Miller   v.    State,   15    Fla.    676. 

Iowa. — State  v.  Hodsson.  79  Iowa 
462,  44  NW  708. 

Kan. — State  v.  Telssedre.  30  Kan. 
no,  476,   2   P   108.   660. 

La. — State  v.  Moore.  52  IL>a.  Ann. 
(05.   26    S    1001. 

Mich. — Peo.  v.  'Van  'Wagrner,  61 
Mich.   171,   16    N'W   826. 

Mont. — ^Terr.  v.  Rehberg,  6  Mont. 
4(7,  IS  P  1S2. 

N.  T.— Peo.  V.  New  York,  3  NTS 
141.  ' 

Oh.— State  ▼.  Bohn,  56  Ob.  St.  666, 
45   NE   707. 

OM.— Swan  v.  U.  8.,  t  Okl.  114, 
37    P    1061.. 

Pa. — Com.  V.  Saasaman,  2  Del.  Co. 
333. 

'Wyo. — State  v.  Blake,  5  'Wyo.  107", 
3$  P  354. 

46.  Miller  v.  State,  73  Oh.  St.  196, 
7S  NE  823:  Blackburn  v.  State,  23 
Oh.  St.  681.  See  also  Re  Martin, 
:0  Ont.  L.  295,  14  OnfWR  129.  16 
OntWR  12*  (certiorari  at  the  in- 
stance of  the  crown). 

4T.  See  statutory  provislona;  and 
generally  Appeal  and  Error  {  1032. 

[a]  In  g»o»gl»,  where  a  recorder's 
jodKnient  Is  rendered  November  23, 
and  certiorari  is  sanctioned  Decem- 
l>er  22,  the  certiorari  Is  sued  out  In 
due  time.  Maddex  v,  Dublin.  18  Qa. 
V   614.   89    SE   1090. 

[bl  Zn  Kuytana  by  Ct.  App. 
Rules  rule  28  an  appeal  or  writ  of 
error  must  be  taken  without  delay. 
Fleet  V.  State,  21  A  367;  State  v. 
Baer.  70  Md.  544,  17  A  400;  Snowden 
V.  State.  C9  Md.  203.  14  A  528;  State 
/.  Longr.  65  Md.  365,  9  A  427;  State 
r.  Bowers.  65  Md.  863,  9  A  125. 

[e]  irboz*  dafandaat  aseapes  af- 
ter coavlction  and  is  captured  many 
years  afterward  his  right  to  a  writ 
of  error  Is  determined  by  the  statute 
in  force  at  the  time  of  his  petition, 
and  parsed  before  his  capture,  limit- 
ing the  time  within  which  an  appeal 
may  be  taken;  and  not  by  the  law 
in  force  when  he  was  sentenced 
which  placed  no  limitation  of  time 
on  the  light  to  appeal.  State  v. 
Sregg.  17  ^W.  Va..  567. 

48;  AU.— Rowell  v.  State,  16«  Ala. 
<4.  52  S  310;  Swain  v.  State,  7  Ala. 
A.  5.  60  S  961. 

Aril. — ViUalobo  v.  State,  17  Aris. 
2(1.  151    P   946. 

Ark.— Currie  v.  State.  94  Ark.  240, 
12(  SW   842 

Cal. — Rhodes  v.  Sargent.  IT  Cal. 
A.  54,  118   P  727. 

Ga.— White  ▼.  State,  128  Oa.  60S,  61 
SE  505  (as  to  certiorari). 

Ind. — ^Parker   v.    State.   61    Ind.   A. 
m.  111  tTE  631. 
Iowa.— State  v.  Olsen.  162  NW  781. 
Ky.— Channells'   Pet.,   100  SW  214, 

>0  KyL  1248. 

.  La.— State  ▼.  Rollins,  126  La.   297, 

|1   8  204;    State    v.    Fairbanks,    116 

!<*-  4S7,  3»  8  443. 
)i«.-Tattl*  ▼.  IMOK,  109  Me.  121. 


60   A   892. 

Md. — Fleet  v.  State,  21  A  367;  State 
V.  Baer,  70  Md.  644.  i?  A  400;  Snow- 
den V.  State,  69  Md.  202.  14  A\  628; 
State  y.  Long.  65  Md.  365,  9  A  427; 
State  V.  Bowers,  65  Md.  363,'  9  A 
126. 

Mich. — Peo.  V.  'Van  Wagner,  61 
Mich.    171.    18  NW  326. 

Mo. — State  y.  Kelley,  206  Mo.  685, 
105  SW  606.  12  AnnCas  681;  State 
V.  Nardlni,  (A.)  186  SW  657  (mla- 
demeanor  cases). 

Nebr. — Dirksen  v.  State.  86  Nebr. 
334,  125  NW  618;  Kock  v.  State,  73 
Nebr.   864,  102  NW  768. 

N.  M.— U.  S.  V.  Sena,  12  N.  M. 
397.    78    P    68. 

Okl.— Peyton  v.  State,  (Cr.)  168  P 
719;  Hampton  v.  State,  (Cr.)  162  P 
287;  Ounter  v.  State.  (Cr.)  162  P 
231;  Rhodes  v.  State,  (Cr.)  162  P  230; 
Oordon  v.  State,  (Cr.)  162  P  142; 
Sahm  V.  State.  11  Okl.  Cr.  685.i  143 
P  1197;  Gusslo  v.  State,  11  Okl.  Cr. 
671,  143  P  207;  Barks  v.  State,  11 
Okl.  Cr.  446,  147  P  1065;  Krivanek 
V.  State,  11  Okl.  Cr.  172,  144  P 
188  (misdemeanor  case);  Alexander 
V.  State.  11  Okl.  Cr.  110.  143  P  206; 
Fenton  t.  State,  10  Okl.  O.  679. 
139  P  1165;  Howey  v.  State,  9  Okl. 
Ct.  463,  132  P  499;  Oorraan  v.  State, 
9  Okl.  Cr.  361,  131  F  939;  Oilbreath 
V.  State.  9  Okl.  Cr.  343.  131  P  941; 
High  V.  State.  9  Okl.  Cr.  183,  131  P 
189;  Welch  v.  State,  9  Okl.  Cr.  33, 
130  P  514;  Roan  v.  State,  8  Okl. 
Cr.  721,  126  P  901;  Houser  v.  State. 
8  Okl.  Cr.  292.  127  P  706;  Eaton  v. 
State,  7  Okl.  Cr  48,  121  P  1089;  Wes- 
ton V.  State.  7  Okl.  Cr.  39,  121  P  791; 
Bethel  V.  State.  7  Okl.  Cr.  36.  121 
P  792;  Qreen  v.  State,  7  Okl.  Cr. 
5,  120  P  1037;  Trione  v.  State.  6 
Okl.  O.  628.  117  P  665;  Byers  v. 
State,  6  Okl.  O.  623,  117  P  653; 
Hyneman  v.  State,  6  Okl.  Cr.  338.  118 
P  616;  Kanamaya  v.  State.  6  Okl. 
Cr.  208.  118  P  161;  PuUingim  v. 
State.  (Cr.)  117  P  722  treh  den  (Cr.) 
122  P  943];  Stumpf  v.  State.  6  Okl. 
Or.  159,  117  P  648;  Landers  v.  State. 
5  Okl.  Cr.  706,  115  P  378;  Lawson  v. 
State.  5  Okl.  Cr.  701.  115  P  609;  Mu- 
stek V.  State.  5  Okl.  Cr.  608.  116 
P  877;  Manuel  v.  State,  5  Okl.  Cr. 
527.  116  P  606;  Bandy  v.  State,  5 
Okl.  Cr.  397,  114  P  341;  Ault  v.  State, 
5  Okl.  Cr.  360,  115  P  128;  Demolan 
V.  State,  5  Okl.  Cr.  263.  114  P  260; 
Bates  v.  State,  6  Okl.  Cr.  249.  114  P 
271;  Parmer  v.  State,  6  Okl.  Cr.  151, 
114  P  753;  Terry  v.  State,  6  Okl. 
Cr.  35.  118  P  199-.  Jones  v.  State, 
4  Okl.  Cr.  660,  112  P  760;  Scott  v. 
State,  4  Okl.  Cr.  657,  112  P  763; 
Hughes  V.  State.  4  Okl.  Cr.  333,  111 
P  964;  Ensley  v.  State,  4  Okl.  Cr. 
48.  109  P  250;  Simmons  v.  State,  4 
Okl.  Cr.  10.  109  P  79;  Mulllken  v. 
State.   3  Okl.  Cr.  483.   106  P  650. 

Philippine. — ^U.  S.  v.  Trincio,  4 
Philippine  90;  U.  S.  v.  Perea.  1  Philip- 
pine 322;  U.  S.  V.  Tiqul.  1  Philip- 
pine   306. 

S.  D. — State  v.  Hueremann.  87  S 
D.    649,    159   NW   398. 

Wash. — State  v.  'White,  40  Wash. 
428.    82    P    743. 

W.  'Va. — State  v.  Belcher,  69  W. 
Va.    319,    71    SE    272. 

Wis.— O'Donnell  v.  State,  126  Wis. 
699,   106  NW  18. 

Wyo. — C!aldwell  v.  State.  12  Wyo. 
206,    74   P   496. 

MMBlaaal  VMMcallr  see  infra  | 
3606  et  seq. 

[a]  WItat  oonaUtat—  taklar  of 
'(1)    In    Alabama    the    entry 


of  Judgment  of  conviction,  reciting 
that  defendant  made  known  his  de- 
sire to  prosecute  an  appeal  there- 
from, shows  that  defendant  complied  i 
with  the  statutory  requirements  nec- 
essary to  review.  Sherman  v.  State. 
(Ala,  A.)  72  S  755  [certiorari  den 
73  S  1002].  (?)  In  Oklahoma  an  ap- 
peal is  taken  by  flling  in  this  court 
a  petition  in  error  with  case  made 
attached  or  transcript  of  the  record 
together  with  proof  of  service  of  no- 
tices of  ^appeal  as  required  by  the 
statute,  and  when  this  is  not  done 
within  the  time  prescribed  by  the 
statute  this  court  does  not  acquire 
jurisdiction  of  the  appeal  and  sucli 
an  appeal  will  be  dismissed.  Ham- 
lin V.  State,   (Okl.  Cr.)   156  P  904. 

[b]  OactlonnLi— (1)  Where  an  ap- 
plication for  the  writ  of  certiorari 
la  made  too  late  the  judgment  of 
the  superior  court  dismissing  it  for 
that  reason  should  not  be  disturbed. 
CroBSon  V.  State.  124  Oa.  651.  52 
SE  880.  (2)  If  the  clerk  fails  to 
issue  the  writ  of  certiorari  before 
th^  term  to  which  it  is  returnable, 
plaintiff  may.  if  there  has  been  no 
laches  on  his  part,  move  the  court 
for  an  order  directing  the  clerk  to 
issue  the  writ.  'Without  such  order 
the  clerk  has  no  authority  to  issue 
the  writ  of  certiorari  subsequently 
to  the  term  to  which  it  was  original- 
ly returnable.  Where  the  writ  of 
certiorari  was  issued  subsequently 
to  the  term  to  which  it  was  properly 
returnable,  without  any  order  of 
court,  and  served  upon  the  Judge 
whose  judgment  was  sought  to  be 
reviewed,  who  answered  the  same, 
the  court  rightly  sustained  a  motion 
to  dismiss  the  certiorari  proceed- 
ings on  the  ground  that  the  writ  had 
not  been  issued  and  served  as  pro- 
vided by  the  statute.  Walea  v.  State, 
121    Qa.    585,    49    SE   710. 

48.  St.  Louis  V.  R.  J.  Ounning  Co., 
138  Mo.  347.  39  SW  788  (holding  that, 
under  a  statute  requiring  an  amdaytt 
for  an  appeal  to  be  filed  immediate- 
ly after  judgment,  an  affidavit  filed 
the  following  day  is  too  late  prima 
facie  and  does  not  give  the  appellate 
court  jurisdiction  unless  good  cause 
is   shown   t(fr   the   delay). 

[a]  An  adjonrBBieat  of  coort  can- 
not deprive  accused  of  the  three 
days'  after  sentence  allowed  him  by 
statute  for  taking  an  appeal.  State 
V.  Segreto.  124  La.  99.  49  S  992;  State 
v.   Vlcknalr,   118  La.   963,    43   S   635. 

[b]  'Wbar*  a  ml*  of  oonrt  pro- 
Tides  that  an  appeal  or  writ  of  error 
aliall  bo  taken  witliout  delay,  and  the 
transcript  transmitted  forthwith,  or 
as  soon  as  it  can  be  made  out.  the 
question  as  to  what  la  a  delay  which 
will  defeat  the  appeal  must  be  de- 
termined by  the  character  of  each 
case,  regard  being  had  mainly  to  the 
time  It  takes  to  prepare  the  papers. 
A  delay  of  twenty-one  days  or  more 
will  justify  dismissing  the  writ. 
Fleet  v.  State.  (Md.)  21  A  367;  State 
V.  Baer.  70  Md.  644.  17  A  400;  Snow- 
den V.  State.  69  Md.  203.  14  A  628; 
State  V.  Long,  65  Md.  365,  9  A  427; 
State  V.  Bowers,  65  Md.  863,  9  A 
125 

50.  Oabbert  v.  State.  (Okl.)  160  P 
33.     See  also  infra  :g   3509,  3511. 

51.  Cannady  v.  State,  6  Okl.  Cr. 
634.    117    P   653, 

Sa.  State  V.  Fleming,  13  Iowa  443; 
Spray  v.   Terr.,   6   Okl.    1,    37   P   1074. 

[a]  Til*  atato  oaaaot  walw*  the 
statutory  requirement  that  all  ap- 
peals In  ciimtnal  caaea  ahall  be  taken 
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have  the  federal  courts  any  power  to  extend  the 
time  prescribed  by  the  statute  in  which  an  appeal 
or  writ  of  error  may  be  taken  in  a  ciiminal  case;''' 
and  where  the  delay  is  caused  by  the  act  of  ac- 
cused it  cannot  be  cured  by  a  nunc  pro  tunc  or- 
der.** So,  it  has  been  held  that,  where  an  appeal' 
taken  within  the  proper  time  is  dismissed  for  lack 
of  prosecution  and  is  not  reinstated,  a  subsequent 
appeal  must  also  be  taken  within  the  proper  period 
from  the  date  of  the  judgment.*'  But  the  time  for 
supplying  omissions  in  the  record  may  be  enlarged 
where  the  appeal  has  been  filed  within  the  proper 
time."  And  under  some  statutes  an  extension  of 
time  for  taking  an  appeal  may  be  granted  for  good 
cause  shown  in  misdemeanor  cases,"^  but  not  be- 
yond the  time  of  extension  allowed  by  the  statute;** 
nor  can  a  second  extension  be  granted  after  the  time 
originally  granted  has  expired."  In  some  jurisdic- 
tions .  an  appeal  will  not  be  dismissed  because  not 
perfected  within  the  statutory  time  if  the  record, 
filed  long  before  the  motion  to  dismiss,  does  not 
show  that  accused  was  responsible  for  the  delay.*" 


The  pendency  of  a  motion  for  a  new  trial  does  not 
extend  the  time."  A  statute  enacting  that  wri^s 
of  error  shall  be  taken  within  a  prescribed  period 
does  not  contravene  the  constitutional  right  of  ac- 
cused to  the  writ." 

[$  3363]  b.  Analogy  to  Civil  Procedure.  Stat- 
utes which  in  general  terms  limit  the  time  within 
which  an  appeal  may  be  taken  °'  apply,  as  a  rule, 
to  both  criminal 'and  civil  cases,'*  although  this  is 
not  the  case  in  all  jurisdictions.**  If,  however,  the 
time  to  take  an  appeal  in  a  criminal  ease  is  ex- 
pressly regulated  by  statute,  such  provision  must 
govern.'* 

[i  3364]-  c.  As  Dependent  upon  Time  of  Ken- 
dition  of  Judgment.  In  many  jurisdictions  an  ap- 
peal must  be  taken  at  the  term  at  which  the  judg- 
ment is  rendered,?'  although  the  contrary  has  been 
held  in  the  absence  of  a  statute  requiring  such  limi- 
tation.'* Since  in  criminal  cases  an  appeal  cannot 
be  taken  until  after  the  entry  of  finaJ  judgment' 
or  sentence,*"  in  computing  the  p>eriod  within  which 
an  appeal  may  be  taken  it  is  oftAi  necessary  to  de- 


withln  three  days  after  sentence  Is 
proDounced.  State  v.  Moore.  S2  Ija. 
Ann.   605,    26   S   1001. 

53.  Old  Nick  WiUlams  Co.  v.  XT.  S., 
162  Fed.  925,  82  CCA  73  [aS  215  U. 
S.   541,   30  set   221.   54   L.   ed.    318]. 

54.  Old  Nick  Williams  Co.  v.  XJ. 
S.,  152  Fed.  926,  82  CCA  73  [a«  215 
U.  S.  541.  30  set  221,  54  L.  ed. 
818]. 

•55.  State  v.  McFarland,  88  Kan. 
664,    17    P    654. 

se.  Old  Nick  Williams  Co.  v.  U. 
S.,  152  Fed.  925,  82  CCA  73  [aff  215 
U.  S.  641,  30  set  221,  54  L..  ed.  318]; 
Farmer  v.  State,  6  Okl.  Cr.  161,  114 
P  753. 

57.  Peyton  v.  State,  (Okl.  Cr.)  163 
P  719;  Hamlin  v.  State.  (Okl.  Cr.j 
155  P  904;  Krlvanek  v.  State,  11  Okl. 
Cr.  172,  144  P  188;  FuUlnglm  v.  State, 
(Okl.  Cr.)  122  P  943;  Stumpf  v.  State, 
6  Okl.  Cr.  159,  117  P  648;  Preeley  v. 
State,  4  Okl.  Or.  21,  109  P  239. 

[a]  HeoMfllty  of  obtolalnr  order. 
—Although  accused  In  a  misdemean- 
or case  procured  orders  extending  the 
time  for  making  and  serving  a  case 
made,  as  required  by  Comp.  L.  (1909) 
(  6961,  where  the  'appeal  was  not 
taken  within  sixty  days  from  Judg- 
ment, and  he  did  not  procure  an  or- 
der extending  the  time  for  taking  an 
appeal  pursuant  to  S  6948  requiring 
misdemeanor  appeals  to  be  taken 
within  sixty  days  and  authorizing 
the  trial  court  for  good  cause  to  ex- 
tend the  time  for  appeal. not  exceed- 
ing sixty  days  longer  the  appeal  will 
be  dismissed,  it  being  necessary  to 
comply  with  both  statutes.  Cullens 
V.  State,  6  Okl.  Cr.  620,  117  P  649; 
Stumpf  V.  State,  6  Okl.  Cr.  169,  117 
P    648. 

58.  Hamlin  v.  State,  (Okl.  Cr.) 
166  P  904;  Krivanek  v.  State.  11  Okl. 
Or.  172,  144  P  188;  Lundy  v.  State, 
8  Okl.  Cr.  291,  127  P  707;  Farmer  v. 
State,  6  Okl.  Cr.  151,  114  P  763. 

5a.  Lundy  v.  State.  8  Okl.  Cr.  291. 
127  P  707:  Leslie  v.  State,  6  Okl. 
Cr.  630.   117  P  649. 

60.  State  v.  t«vltt,  243  Mo.  610, 
147  SW  484. 

61.  U.  S.  V.  Trlnclo,  4  Philippine 
90. 

[a]  In  Oeorgto  (1)  the  fact,  that 
In  a  given  case  tried  in  a  city  court 
a.  motion  for  a  new  trial  was  made, 
will  not  cut  oft  the  movant's  right 
to  take  the  case  up  by  certiorari  If 
he  voluntarily  dismisses  such  motion 
and  applies  for  the  writ  of  cer- 
tiorari within  the  time  prescribed  by 
the  statute.  Archie  v.  State,  99  Oa. 
23,  25  SE  612.  (2)  But  he  cannot 
pursue  this  remedy  after  the  expira- 
tion of  thirty  days  from  the  date  of 
the   Judgment  rendered  against   him. 


as  the  city  court  Judge  was  without 
power  to  entertain  the  motion  for  a 
new  trial  and  it  was  a  mere  nullity, 
and  the  flllng  thereof  could  not  oiier- 
ate  to  extend  the  Jurisdiction  of  the 
court  over  the  case  beyond  the  date 
of  its  final  Judgment.  Crosson  v. 
State.  124  Ga.  651,  62  SB  880;  White 
v.  State,  123  Ga.  603,  51  SE  605  [dlat 
Roach   V.    Suiter,    64    Ga.    468]. 

62.  Sayres  v.  Com.,  88  Pa.  291; 
O'Donnell  v.  State,  "^  128  Wis.  699, 
106    NW    18. 

63.  See  Appeal  and  Elrror  S  1032. 

64.  Fike  v.  U.  S.,  Morr.  (Iowa)  30: 
Kountz  V.  State,  8  Nebr.  294,  1  NW 
142;  State  v.  Holmes,  36  N.  J.  Ij. 
62. 

65.  Miner  v.  State,  73  Oh.  St.  195, 
76  NB  823  (holding  that  Rev.  St. 
[1906]  S  6723  which  fixes  a  limita- 
tion of  four  months  for  the  com- 
mencement of  proceedings  to  reverse, 
vacate,  or  modify  a  Judgment  or  final 
order  does  not  govern  the. time  with- 
in which  proceedings  may  be  com- 
menced to  reverse  a  sentence  and 
Judgment  In  a  criminal  case,  and, 
there  being  no  provision  of  statute 
fixing  such  limitation,  a  motion  on 
the  part  of  accused,  presented  to 
this  court  for  leave  to  .file  a  peti- 
tion In  error  twenty-two  months 
after  the  rendition  of  the  Judgment 
complained  of,  will  not  be  refused 
on  the  ground  that  it  is  not  filed 
in   time). 

[a]  A  ■tetntc  whlcli  vrovldM  tlutt 
write  of  error  In  crimliwl  oasea  shall 
be  issued  and  returned  as  in  civil 
cases  applies  only  to  the  manner  of 
the  Issuing  and  return,  and  does 
not  limit  the  time  on  writs  in  crim- 
inal cases.  Collins  v.  State,  33  Fla. 
429.    IS    S    214. 

66.  Ark. — Lauc  v.  State,  94  Ark. 
178,    126    SW    840. 

Ind. — State  v.  Wallace,  41  Ind.  446. 

Iowa. — Ottumwa  v.  State,  1  Iowa 
607. 

Oh. — ^Blackburn  v.  State,  22  Oh.  St. 
581;  Nickel  v.  State,  6  Oh.  Cir.  Ct. 
601,    3    Oh.    Cir.    Dec.    606. 

S.  C— State  V.  Pitts,  12  S.  C.  180, 
32  AmR  608. 

S.  D. — State  v.  Hueremann,  87  S. 
D.  649.  169  NW  398. 

Tex. — Morris  v.  State,  63  Tex.  Cr. 
376,    140    SW    776. 

W.  Va. — State  v.  Belcher,  69  W.  Va. 
319.    71    SE    272. 

67.  Ark. — Currie  v.  State,  94  Ark. 
240.  126  SW  842;  State  v.  Cox,  29 
Ark.  115. 

Ky,— Com.  V.  Tarvln,  114  Ky.  877. 
72  aw  13.  24  KyL  1663;  Com.  v. 
Fryman,  31  SW  281,  17  KvL  400; 
Com.  V.  Adams,  16  B.  Mon.  338;  Aus- 
tin  V.   Com.,   10   KyL   197;   Oallegher 


V.  Com.,  5  Kyli  600;  Prater  v.  Com.. 
4  KyL   370. 

La. — State  v.  Jackson,  44  La.  Ann. 
976.  11  S  676;  State  v.  Bums,  38  L>a. 
Ann/  363;  State  v.  Harris,  SO  La, 
Ann.  1340. 

Mo. — State  v.  Roscoe,  93  Mo.  146, 
6  SW  117;  State  v.  Rhodes,  86  Mo. 
685. 

N.  M.— U.  S.  V.  Sena.  12  N.  M.  397, 
78    P    58. 

N.  C. — State  V.  Dixon,  71  N.  C. 
204. 

Tex. — Berr  v.  State,  62  Tex.  Cr. 
58,  136  SW  454;  Ofileld  v.  State,  61 
Tex.  Cr.  685,  136  SW  566;  QrlmslnKer 
V.  State,  44  Tex.  Cr.  1,  69  SW  683: 
Roan  V.  State,  (Cr.)  65  SW  1068: 
York  V.  Dallas,   (Cr.)  30  SW  223. 

Vt. — State  V.  Webb.  89  Vt.  326. 
96  A   892 

[a]  The  Aikaaaaa  atstnte^-Acts 
(1909)  .p  890,  amending  Klrby  Dig. 
i  6218,  providing  that,  where  a  ver- 
dict or  decision  is  rendered  within 
three  days  after  adjournment  of  term, 
a  motion  for  a  new  trial,  with  alter- 
native prayer  for  appeal,  may  be 
presented  to  the  Judge  and  allowed 
after  the  term,  has  no  application  to 
criminal  cases,  and  therefore  the  cir- 
cuit Judge  has  no  power  to  allow  an 
appeal  from  a  conviction  in  a  crim- 
inal case  in  vacation  after  the  term. 
Currie  v.  State,.  94  Ark.  240,  126  SW 
842 

[b]  In  Kontslana  (1)  In  courts 
other  than  those  of  Orleans  parish, 
an  appeal  must  be  taken  during  the 
term  at  which  sentence  was  rendered. 
State  V.  Freld,  Mann.  Unrep,  Cas. 
252.  (2)  But  an  adjournment  of 
court  cannot  deprive  accused  of  the 
three  days  after  sentence  allowed 
him  for  appealing.  State  v.  Vlck- 
nalr,  118  La.  963.  43  S  636:  State  v. 
Falrbank,    115    La.    457.    89    S    443. 

68.  Mobley  v.   State,    63   Ala.    646. 

69.  Ala. — Palmer  v.  State,  168  Ala. 
124.  53  S  283;  Collins  v.  State,  41  S 
672:  Mayers  v.  State,  40  S  658:  Marks 
v.  State,  131  Ala.  44.  31  S  18;  Bridges 
V.  State,  124  Ala.  90.  27  S  474;  Wright 
V.  State,  103  Ala.  96,  16  S  606;  Nich- 
ols V.  State,  100  Ala.  23,  14  S  539; 
Joyner  v.  State,  78  Ala.  448;.  Ayera 
V.  State,  71  Ala.  11. 

Iowa. — State  v.  Olsen,  162  NW  781. 

Ky.— Riley  v.  Com.,  66  SW  7.  21 
KyL  1406. 

Mo. — State  v.  Manuel,  186  SW  1040: 
State  V.  George.   207  Mo.   16,   106  SW  • 
598;    State    V.    Fraker,    141    Mo.    638, 
43    SW   389. 

N.  C. — State  v.  Burnett,  173  N.  C. 
760,  91  SE  597. 

Okl.— McLellan  v.  State,  2  Okl.  Cr. 
633.    103    P   876. 

Tex. — Hinman  v.  State,  64  Tex.  <3r. 


For  later  oaaasi  dsvelopmaataand  ohaagas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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termine  when  final  judgment  is  entered  or  rendered 
within  the  meaning  of  the  statute.'"  In  calculating 
the  time  after  the  judgment,  the  day  on  which  the 
judgment  was  rehdered  should,  it  seems,  be  in- 
clDded."  On  an  extension  of  time  for  the  return 
of  ah  appeal  the  additional  time  runs  from  the  date 
named  by  the  applicant  as  the  original  return  day 
and  not  \from  the  day  of  the  reassembling  of  the 
court  after  vacatioii.'^ 

[f  3365]  4.  Term  to  Which  Appeal  ShonM  Be 
Takien  and  Time  for  Setum.  Generally  the  appeal 
ought  to  be  taken  to  the  next  term  of  the  appel- 


434.  113  SW  280. 
See  also  supra  S  3290. 

[a]  "A  Tezdiot  and  ooafMwlon 
vlthout  a  judsment  of  Kullt  by  the 
court  will  not  support  an  appeal." 
Palmer  v.  State.  168  Ala.  124,  126, 
53  S  2S3. 

[b]  OramiliBC  a  damimrsr  to  tli* 
Sadlctman  is  not  a  final  Judgment 
from  wtilch  an  appeal  will  lie.  State 
T.  ICanuel,  (Mo.)  186  SW  1040;  State 
y.  Burnett.  17J  N.  C.  750.  91   SB  597. 

Tft.  Ark. — Gardner  v.  State,  96  Ark. 
143.  131  SW  338  (holding  that,  un- 
der a  statute  providinK  that  no  ap- 
peal to  the  supreme  court  In  a  crim- 
inal case  shall  be  granted,  except 
Tithin  sixty  days  after  rendition  of 
the  Judgment  of  conviction,  the  time 
prescribed  for  taking  an  appeal  runs 
from  the  rendition  of  the  Judgment 
of  conviction  and  not  from  the  over- 
ruling of  the  motion  for  a  new 
trial). 

Cal.— Peo.  V.  Schmltz,  7  Cal.  A.  330, 
34  P  407,  419.  15  L.RANS  717  (holding 
that,  under  Pen.  Ctede  t  1239,  requir- 
ing an  appeal  from  a  Judgment  to 
be  taken  within  ninety  days  after 
its  "rendition"  and  from  an  order 
within  sixty  days  after  it  Is  "made," 
and  under  |  1240  providing  that  an 
appeal  is  taken  by  filing  with  the 
clerk  of  the  court  in  which  the  Judg- 
ment is  "entered"  a  notice  stating 
the  appeal,  etc.,  an  appeal  may  be 
taken  before  the  Judgment  or  order 
appealed  from  Is  entered). 

Kj.—Com.  V.  Tarvin.  114  Ky.  877, 
7:  SW  13,  24  KyL,  1663  (holding  that 
a  motion  for  a  new  trial  suspends 
the  Judgment  until  it  is  overruled, 
and  during  that  time  there  is  no 
Judgment  within  the  meaning  of  O. 
Code  {  348  which  requires  an  appeal 
to  be  taken  at  the  term  during  which 
the  Judgment  was  rendered). 

La. — State  v.  Sharp.  138  La.  656, 
7»  S  67»:  State  v.  Carrerot.  138  La. 
487.  63  8  699  (both  holding  that  a 
motion  for  appeal  when  made  before 
sentence  Is  pronounced  Is  premature 
and  cannot  be  granted):  State  v. 
Barranger.  106  La.  352,  31  8  13  (hold- 
ing that  under  the  act  providing  for 
appeals  in  criminal  cases  within 
three  days  after  sentence,  the  sen- 
tence, in  so  far  as  the  state  i»  con- 
cerned, means  the  final  action  quash- 
ing the  Indictment,  or  In  some  other 
way  ending   the  prosecution).. 

N.  D. — Hatter  of  Schantz.  26  N.  D. 
380,  144  NW  446  (holding  that,  where 
an  appeal  is  not.  taken  within  one 
rear  after  rendition  of  Judgment  as 
prescribed  by  the  code,  it  is  too  late, 
although  taken  within  one  year  after 
entry  of  Judgment). 

OM. — Howey  v.  State  9  Okl.  Cr. 
433,  132  F  499  (holding  that  a  statute 
which  requires  an  appeal  from  a 
Judgment  of  conviction  to  be  taken 
wltliin  six  months  of  the  date  of  the 
Judgment  rendered  means  six  months 
trom  the  date  of  the  Judgment  and 
not  six  months  from  the  date  of  the 
Pa-'Ding  on  motions  or  making  other 
orters). 

Philippine. — ^U.  8.  v.  Perez,  1  Phil- 
ippine 322  (holding  that  the  docu- 
mnt  which  pronounces  the  punish- 
ment is  the  Judgment  and  not  the 
order  denying  the  motion  for  new 
tilal). 
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Tex. — Wilburton  v.  State,  77  Tex. 
Cr.  657,  179  SW  1169;  Dodd  V.  State, 
77  Tex.  (Jr.  543.  179  SW  564  <both 
holding  that  no  appeal  can  be  taken 
In  criminal  cases  until  sentence  is 
pronounced,  since  sentence  is  the  fi- 
nal   Judgment). 

Wash. — State  v.  Miller,  80  Wash. 
487,  141  P  1139  (holding  that  where 
defendant  was  convicted  September 
24  and  gave  notice  of  appeal  on  that 
day,  and  on  December  22  he  filed  and 
served  another  notice  of  appeal,  the 
time  to  perfect  the  appeal  ran  from 
the   latter   date). 

Wis. — O'Donnell  v.  State.  126  Wis. 
599,  106  NW  18  (holding  that,  under 
the  express  provisions  of  Rev.  St. 
[1898]  i  S0S9,  made  applicable  to 
criminal  cases  by  !  4724,  a  writ  of 
erl-or  must  be  sued  out  within  two 
years  from  the  date  of  entry  of  the 
Judgment  sought  to  be  reviewed). 

[a]  Sendllaon  of  Judgment  la  th* 
JndtaUl  act  of  th*  cmxt  la  pro- 
""""f'^ir  tha  ■•ataao*  of  and  not  the 
entry  of  the  Judgment  upon  the  rec- 
ord. Matter  of  Schants,  26  N.  D. 
880,    144    NW    45G. 

[b]  When  a  trial  oonrt  falla  to 
•ntar  Jadrmaat  antU  aftsr  tbs  time 
Used  by  the  statute  in  which  an  ap- 
peal can  be  perfected  and  then  does 
so  by  a  nunc  pro  tunc  order,  an 
appeal  may  be  taken  in  the  manner 
provided  by  statute  from  the  date 
the  nunc  pro  tunc  order  is  made 
entered.  Schriebar  v.  State,  6  Okl. 
Cr.  119,  116  P  348. 

[c]'  A  JadgBMat  baeoBMa  flaal  on 
the  day  that  an  order  is  entered  re- 
citing a  prior  verdict  and  sentence 
and  directing  that  the  sentence  be 
executed  on  a  day  specified  therein. 
Ball  v.  U.  S.,  140  V.  8.  118,  11  SCt 
761,   35   L..   ed.   S77. 

[d]  la  Boatb  Dakota,  under  Code 
Cr.  Proc  i  484,  an  appeal  must  t>e 
taken  within  one  year  after  the  ren- 
dition of  the  Judgment.  State  v. 
Hueremann,  37  8.  D.  649,  159  NW 
398 

71.  Old  Nick  Williams  Co.  v.  V. 
S.,  152  Fed.  925,  82  (XJA  73  [aflT  215 
U.  S.  541.  30  SCt  221,  64  L.  ed. 
318];  Wood  V.  Com.,  11  Bush.  (Ky.) 
220. 

7a.  state  V.  Moore,  52  lia.  Ann. 
603,    26    S    1001. 

73.  State  v.  Ivey,  11  Ala.  47;  State 
V.  Randall.  88  N.  C.  611;  State  v. 
O'Kelly,  88  N.  C.  609. 

74.  State  V.  Caplan,  85  Conn.  618, 
84  A  280;  Browning  v.  State.  41  Fla. 
271,  25  8  62;  Simmons  v.  State,  40 
Fla.  467,  26  S  62;  State  v.  Trull,  169 
N.  C.  363,  86  SE  133;  State  v.  Dey- 
ton.  119  N.  C.   880,   26   SB  159. 

[a]  Under  tha  Ooaaaotkint  atatata 
(Gen.  St.  [1902}  t  788),  providing 
that  a  party  aggrieved  may  appeal 
questions  of  law  to  the  supreme 
court  of  errors  next  to  be  held  after 
the  filing  of  the  appeal  In  the  Judi- 
cial district  where  Judgment  was 
rendered,  where  an  appeal  from  a 
conviction  in  New  Haven  was  filed  on 
January  13  to  the  supreme  court 
next  to  be  held  at  Bridgeport  on  the 
second  Tuesday  in  April  It  must  be 
dismisaed;  the  supreme  court  holding 
an  annual  term  on  the  third  Tues- 
day of  January  In  New  Haven  which 
on  that  year  fell  on  the  16th.     State 


late  court,"  and  where  the  statute  so  requires  an 
ap|)eal  cannot  be  taken  to  a  different  term.^^  In 
some  jurisdictions  the  time  for  the  return  of  an  ap- 
peal or  writ  of  error  is  fixed  by  statute." 

[i  3366]  6.  Application.  While  in  some  juris- 
dietions  failure  of  a  defendant  to  file  a  written  re- 
quest for  appeal  will  not  call  for  dismissal  where 
the  certificate  of  appeal  and  the  transcript  were  not 
delayed  thereby,^*  a  petition  in  error,  or  an  appli- 
cation for  a  writ  of  error  or  for  the  allowance  of  an 
appeal,  is  generally  necessary.^^  In  some  jurisdio- 
tions  the  petition  must  be  verified.^*    A  petition  in 

V.  Caplan,  85  Conn.  618,  84  A  280. 

[b]  Vadav  tha  Kaatai^  .atatata 
(Cr.  (3ode  |  358),  providing  that  crim- 
inal cases  shall  stand  for  trial  at 
the  first  term  after  the  lodging  of 
the  transcript  In  the  clprk's  office  of 
the  court  of  appeals,  provided  it  be 
so  lodged  ten  days  before  the  term 
of  the  court,  properly  refused  to 
place  on  the  docket  for  the  terip 
a  murder  case  appealed  by  the  com- 
monwealth where  the  transcript  was 
not  lodged  with  him  ten  days  before 
the  term;  Cr.  Coie  i  369  which  per- 
mits appeals  to  be  docketed,  although 
filed  within  the  ten  days,  applying 
only  to  appeals  by  defendant.  Com. 
V.  Orlfflth,  148  Ky.  774,  147  SW 
418. 

7S.    See    statutory  provisions. 

[a]  In  norlda  a  writ  of  error 
made  returnable  in  violation  of  Gen. 
St.  (1906)  i  1698,  as  amended  by 
Acts  (1907)  c  5638  (Comp.  L.  [1914] 
i  1698),  providing  that  it  shall  be 
returnable  to  a  day  more  than  thirty 
and  not  more  than  ninety  days  from 
date  of  writ,  will  be  dismissed.  An- 
derson V.   State,    74   S   6. 

[b]  la  &oalalaa»  it  has  been  held 
that  an  appeal  from  a  Judgment  of 
forfeiture  of  an  appearance  bond  was 
an  appeal  in  a  criminal  case  within 
the  meaning  of  Acts  (1878)  No.  80, 
which  required  appeals  in  criminal 
cases  to  be  made  returnable  within 
ten  days  af^er  granting  the  order  of 
appeal.  State  v.  Ballse,  88  La.  Ann. 
542. 

7e.  Rivers  v.  State,  13  Ala.  A.  362, 
69  S  887  (under  Code  [1907]  {{  6243, 
6247,  6255,  and  Sup.  Ct.  Rules,  rule 
43).  But  see  Bourne  v.  State,  8 
Port.  (Ala.)  468  <for  former  Alabama 
practice). 

77.  Cal. — Rhodes  v.  Sargent,  17 
C:al.  A.  54,  118  P  727. 

Oa. — ^Hornbuckle  v.  Decatur,  18  Oa. 
A.  17.  88  SE  748:  Cook  v.  State,  17 
Ga.  A.   836,   88   SB  708. 

111.— Peo.  v.  Jacobson,  247  111.  394, 
93   NE  417. 

Md. — McCnddin  v.  State,  100  Md. 
669,    60   A    474. 

Nebr. — Reed  v.  State,  92  NW 
821. 

Oh. — Creadon, V.  Ettate,  24  Oh.  Clr. 
Ct.    N.    S.     264. 

Okl.— Groves  v.  State,  (O.)  168  P 
1112;  Peyton  ▼.  State,  (O.)  163  P 
719;  Wynne  v.  State,  8  Okl.  Cr.  52, 
136  P  266;  CHemmons  v.  State,  (Cr.) 
116  P  610;  Wilson  v.  State,  3  Okl. 
Cr.  348,  106  P  348;  Boneparte  v. 
U.  8.,  3  Okl.  Cr.  345,  106  P  847: 
Baker  v.  State,  2  Okl.  Cr.  716,  103 
P  1072;  Edwards  v.  State,  2  Okl.  Cr. 
715,  103  P  1072;  Arlspl  v.  Terr..  2 
Okl.  O.  79,  99  P  1099.  See  also 
Wynne  v.  State,  8  Okl.  Cr.  62,  126  P 
266  (holding  that  a  netitton  In  error 
must  be  filed  with  the  transcript  of 
the  record  or  case  made  in  order  to 
perfect  an  appeal  in  a  criminal  case, 
and  the  filing  of  the  case  made  or 
transcript  without  the  petition  is  a 
nullity).  

78.  In  re  Curry.  (Mass.)  22  NES 
628 

[a]  Varlfloatloa  by  affidavit  of  tha 
party's  attorney  "to  the  best  of  his 
knowledge    and    belief    is    improp- 


628.  ^"  "  itffyS^'by^^^O^J^! 
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error  being  in  the  nature  of  a  new  snit,^*  and  the 
means  by  which  questions  are  presented  to  the 
appellate  court,'"  the  appellate  court  is  not  required 
to  consider  errors  not  incorpo]*ated  in  the  applica- 
tion or  petitign,^^  unless  they  are  jurisdictional.^' 
And  while  th6  petition  or  application  need  not  con- 
vince the  court  to  a  certainty  that  the  trial  court 
erred  as  to  the  law,"^  it  must  show  sufficient  gnrounds 
for  granting  the  application;^*  and  a  petition  merely 
specifying  as  error  "errors  of  law  occurring  at  the 
time  and  excepted  to  by  plaintiffs  in  error"  is  too 
general  and  indefinite  to  raise  any  question  for  re- 
view.*"  So  to  obtain  certiorari  the  applicant  must 
show  cause  before  he  can  obtain  the  writ,^*  and 
under  a  statute  authorizing  a  judge  to  grant  a  writ 
or  certiorari  on  account  of  the  fact  that  the  venue 
was  not  proved  such  failure  of  proof  must  be  spe- 
cifically alleged;"'  an  allegation  that  "no  jurisdic- 
tion was  shown"  is  not  sufficient,^'  for  the  reason 
that  failure  to  show  jurisdiction  and  lack  of  proof 
of  venue  are  not  synonymous.'*  So  too  a  petition 
for  certiorari  is  uot  amendable  by  insertion  of  new 


assignments  of  error  or  by  ingrafting  upon  it  affi- 
davits in  support  of  alleged  newly  discovered  evi- 
dence.*" A  petition  for  a  writ  of  certiorari  must  be 
signed  by  the  applicant  or  his  attorney,'^  and  in 
some  jurisdictions  it  must  be  verified."  Points 
made  in  a  petition  for  certiorari  not  verified  by  the 
.answer  of  the  trial  judge  present  nothing  for  de- 
termination by  the  reviewing  court.** 

Affidavits.  Under  some  statutes  an  accused  ap- 
plying for  the  allowance  of  an  appeal  must  make  wi 
affidavit  that  the  appeal  is  not  sought  for  delay  but 
because  be  believes  himself  aggrieved.**  So  too  un- 
der some  statutes  a  petitioner  for  a  writ  of  certi- 
orari must  file  an  affidavit  that  he  did  not  have  a 
fair  trial  and  had  been  wrongfully  and  illegally 
convii;ted;*''  and  failure  to  file  the  affidavit  is  not 
cured  by  the  sanctioning  of  the  petition  or  by  the 
answer  of  the  trial  judge.*' 

Allowance  or  leave.  While  under  some  statutes 
no  judicial  authority  is  required  to  authorize  the  in- 
stitution of  proceedings  in  error,"'  as  a  general  rule, 
since  after  conviction  the  presumption  of  innocence 


79.  Stfite  V.  Preston,  30  Nev.  SOI, 
95  P  918,  97  P  388;  Morrison  v.  State, 
7  Okl.  Cr.  242,  123  P  169.  See  also 
supra   t   3260. 

80.  Walker  v.  State,  8  OkL  Cr. 
370,    118    P    1005. 

81.  Reed  v.  State,  66  Nebr.  184. 
92  NW  321;  Morrison  v.  State,  7  Okl. 
Cr.  242,  123  F  169;  Walker  v.  SUte, 
e    Okl.    Cr.    370,    118    P    1005. 

88.  Morrison  T.  SUte,  7  Okl.  Cr. 
242.    123    P    169. 

83.  Peo.  V.  Hendrickson,  1  Park. 
Cr.    (N.    T.)    396. 

8«.  U.  S.— U.  S.  V.  WriKht,  224 
Fed.    285. 

Ga. — Hubert  v.  ThomaavUle,  18  Ga. 
A.  766.  90  SE  720;  Harrell  v.  Quit- 
man,   17    Ga.    A.    299.    86    SE    662. 

N.  Y. — ^Peo.  V.  Harris,  55  Blsc. 
642,  106  NTS  1035  (holding  that 
where  defendant's  counsel,  on  a  mo- 
tion for  leave  to  appeal  from  a  con- 
viction before  a  maertstrate,  improp- 
erly charges  that  the  maKistrate  was 
absolutely  unfair  and  his  conduct 
prejudicial,  his  application  will  be 
returned  so  that  the  motion  may  be 
renewed  with  a  proper,  statement  of 
the  facts  claimed  to  show  prejudicial 
error>;  Peo.  v.  Versage,  53  Misc.  628, 
105  NYS  299 

Okl. — Morrison  v.  State,  7  Okl.  Cr. 
242,  123  P  169;  Clemmons  v.  State, 
(Cr.)  115  P  610. 

Va.— McCue  v.  Com.,  103  Va.  870, 
49  SE  623. 

N.   B.— Rex  V.  Kay,   89  N.  B.  2. 

86.  Moore  V.  State,  4  Okl.  Cr.  212, 
111  P  822 

86.  Ga.'— Colbert  v.  State,  118  Ga. 
302,   46    SE   403- 

La. — State  vTColllns,  130  La.  993, 
58   8   855. 

N.   J. — State  V.  Zabrlskle    43   N.  J. 
L.  369  [rev  on  other  grounds  43  N.  J. 
L.   640,  39  AmR  610}. 
■      N.  C. — State  V.  Jefferson,  66  N.  C. 
309. 

Pa. — Com.  v.  Klrkpatrlck,  Add. 
193 

N.   B. — Rex   V.   Kay,    39   N.   B.    2. 

[a1  Tlia  gnranda  must  b*  Btatad 
■peolflcaUy  so  that  the  other  party 
may  know  the  exact  points  ruled  on. 
Rex  V.   Kay,   39  N.   B.   2. 

[b]  Name  of  infoniuuit.— Proceed- 
ings to  obtain  a  writ  of  certiorari 
to  quash  a  conviction,  where  an  or- 
der quashing  it  Is  not  asked  upon 
the  return  of  the  application  for  the 
writ,  do  not  require  to  show  the  name 
of  the  Informant,  as  part  of  the  style 
of  cause.  Ex  p.  Harris,  4  WestLR 
630;  Rex  v.  Harris,  6  Terr.  L. 
376. 

[c]  An  applloatloii  for  a  writ  of 
••rttonui  sboiila  prima  faoi*  allow 
papers    or    documents    annexed    that 


the  party  applying  is  entitled  to  a 
hearing.     State   v.   Kleman,   116   La. 

741,    41    S    66. 

87.  Hornbuckle  v.  Decatur,  18  Ga. 
A.  17,  88  SE  748:  Porter  v.  Thomas- 
ville,  16  Ga.  A.  313,  85  8E  283;  Davis 
v.  Waycross,  16  Ga.  A.  239,  86  SE 
81;  Rice  v.  Eatonton,  15  Ga.  A.  605, 
83    SE   868. 

88.  *Davla  v.  Waycross,  16  Oa.  A. 
239,  85  SE  81. 

89.  Davis  T.  Waycross,  16  Ga.  A. 
239,  85  SE  81. 

90w  Johnson  v.  Hazlehurst,  8  Oa. 
A.    841,   70   SE   258. 

91.  Mulliken  v.  State,  3  Okl.  Cr. 
433.  106  P  660. 

9a.  BlBBsingame  v.  State,  125  Oa. 
293,  54  SEi  180;  Mulliken  v.  State, 
3  Okl.  Cr.  433,  106  P  660,  See  statu- 
tory   provisions. 

83L  Brown  v.  Gainesville,  125  Oa. 
238,  63  SE  1002. 

94.  See  statutory  provisions. 

[a]  Za  Azkasaaa,  under  -Const. 
(1874)  art  7  t  42,  providing  that  ap- 
peals may  be  taken  from  final  Judg- 
ments of  Justices  of  the  peace  to  the 
circuit  court  under  regulations  pro- 
vided by  law.  Uie  filing -of  an  afH- 
davlt  Is  not  a  prerequisite  to  an  ap- 
peal from  a  conviction  in  a  Justice's 
court.  Potts  v.  State,  92  Ark.  166,  122 
SW  481. 

[b]  In  Mlaaoaxl  (1)  under  Rev. 
St.  (1909)  t  6292,  the  filing  of  an 
affidavit  for  appeal  stating  that  the 
appeal  is  not  for  delay  but  because 
accused  believes  himself  to  be  ag- 
grieved Is  a  condition  on  which  ap- 
peal may  be  allowed,  and  It  will  be 
dismissed  for  failure  to  file  such  affi- 
davit. State  v.  Merlclo,  245  Mo.  648, 
150  SW  1038.  (2)  The  affidavit  must 
be  made  by  accused  In  person;  it 
cannot  be  made  by  his  agent  or  at- 
torney. State  v.  Birron,  164  Mo.  A. 
212,  147  SW  1133.  (3)  But  under 
the  former  statute  (Rev.  St.  [1899] 
{  2696)  such  affidavit  was  not  a 
oondition  precedent  to  an  appeal  by 
defendant  in  a  criminal  case.  State 
v.  Sperltus,  191  Mo.  24,  90  SW  469; 
State  V.  Crittenden.  191  Mo.  17,  89 
S'W   952. 

[c]  in  Wlaooaatb  under  the  Bara- 
boo  City  Charter,  authorizing  appeals 
from  Judgments  for  violations  of  or- 
dinances by  paying  the  police  Jus- 
tice his  costs  and  one  dollar  for  his 
return,  and  entering  Into  a  recog- 
nizance, an  affidavit  of  good  faith  is 
not  necessary.  Baraboo  v.  Stone,  157 
Wis.    397,    147   NW    357. 

95.  See  statutory'  provisions:  and 
Hogan  v.  State,  127  Ga.  349,  56  SE 
409;  Grant  v.  State,  126  Ga.  588, 
55  SE  471;  Blasslngame  v.  State.  125 
Ga.    293,   54  SE  180;   Taylor  v.   State, 


US'  Oa.  60.  44  SE  8)4;  Morrison  ▼. 
State,  64  Ga.  ^51;  Pitta  v.  State,  59 
Ga.  764;  Cook  v.  State,  17  Ga.  A 
836,  88  SE  708;  Farley  v.  State,  12 
Ga.  A  643.  77  SE  1131. 

[a]  manfUnlant  vaxliloaitloii^— (1) 
The  affidavit  made  bV  the  petitioner 
for  the  writ  of  certiorari  that  the 
petition  for  certiorari  Is  not  filed  In 
this  case  for  the  purpose  of  delay 
only,  that  he  is  advised  and  believes 
that  he  has  good  cause  for  certlorar- 
Ing  the  proceedings  to  the  superior 
court,  that  owing  to  his  poverty  he 
is  unable  to  pay  the  cost  as  required 
by  law,  and  that  he  believes  the 
facts  stated  in  the  foregoing  peti- 
tion ao-far  as  they  come  within  his 
own  knowledge  of  others  to  be  true 
is  not  sufficient.  Farley  v.  State,  12 
Ga.  A  643,  77  SE  1131.  (2)  The 
verification  of  an  affidavit  or  of  a 
petition  filed  on  applying  for  a  cer- 
tiorari or  with  exceptions  on  infor- 
mation and  belief  will  be  rejected 
as  insufficient.  Morrison  v.  State. 
64   Ga.    751. 

[b3  An  allsg^tlon  In  the  patitlan 
for  certiorari  that  petitioner  had  not 
had  a  fair  trial  and  had  been  Illegal- 
ly convicted,  although  verified  as  true 
so  far  as  within  affiant's  knowledge, 
is  not  a  sufficient  substitute  for  the 
affidavit  required  by  the  statute. 
Cook  V.  State,  17  Oa.  A.  836,  88  SE 
708. 

[c]  Boopa  of  atatnta. — ^Pen.  Code  S 
765,  providing  that  the  writ  of  cer- 
tiorari shall  not  be  granted  from 
the  Judgment  of  a  county  court  In 
criminal  cases  unless  accused  shall 
me  his  affidavit  stating  that  he  has 
not  .had  a  fair  trial  >  and  has  been 
wrongfully  and  illegally  convicted 
has  no  application  to  a  writ  of  cer- 
tiorari sued  out  from  the  judgment 
of  a  municipal  court.  Williams  v. 
Sylvester,  119  Ga.  424,  46  SE 
662. 

96.  Hogan  v.  fitate,  127  Ga.  349, 
66  SE  409:  Blasslngame  v.  State, 
125  Ga.  293,  64  SE  180;  Farley  ▼. 
State,  12  Ga.  A.  643,  77  SE 
1131. 

97.  See  statutory  provisions. 

[a]  In  Wyomlar,  under  L.  (1901) 
p  65  c  63  !  1,  declaring  that  in  all 
criminal  cases  after  flnal  Judgment 
proceedings  to  vacate,  modify,  or  an- 
nul the  same  may  be  begun  in  the 
supreme  court  by  petition  in  error, 
in  the  same  manner  as  is  provided 
for  taking  civil  cases  to  the  supreme 
court  under  the  laws  of  the  state,  no 
Judicial  authority  Is  required  to  au- 
thorize the  Institution  of  proceeding! 
in  error  In  a  criminal  case.  Richard- 
son V.  State,  15  Wyo.  465,  89  P  1027, 
12   AnnCas   1048. 


For  latar  oaasa,  davelopmanta  and  obaacaa  in  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 


3366] 


CRIMINAL  LAW 


[17  C.  J.]     99 


BO  longer  exists,**  a  writ  of  error  will  not  lie  with- 
ent  an  order  of  the  conrt  allowing  it."*  If  the  trial 
jadge  has  any  doubt,  however,  as  to  the  validity  of 
the  conviction  or  as  to  the  accuracy  of  his  rulings 
be  shonld  grant  the  application.^  An  appeal  or  writ 
of  error  cannot  be  allowed  by  the  clerk,"  but  the  al- 
lowance should  always  be  i^anif  ested  by  some  entry 
or  order,*  and  authenticated  by  the  seal  of  the  court.^ 
It  has  been  held,  however,  that  a  finding  of  fact  by 
the  trial  judge  for  the  purpose  of  an  appeal  suf- 
ficiently shows  his  allowance  of  the  same  as  re- 
qoired  by  the  statute."  A  writ  of  error  may  be 
awarded  and  made  returnable  at  the  same  term 
jadgment  is  rendered.*  Failure  of  the  judge  to  fix 
a  return  day  does  not  prejudice  the  appellant.''  The 
refusal  of  a  writ  of  error  is  neither  an  adjudication 
that  error  has  not  been  committed,  nor  a  bar  to  the 
allowance  of  the  writ  by  another  judge,'  and  when 
thus  allowed  the  first  refusal  is  no  bar  to  a  review 
open  the  merits.*  In  some  jurisdictions  a  certiorari 
may  be  allowed  by  a  judge  at  chambers,'*  or  in  va- 
cation," without  any  Order  haviig  been  passed  in 


term  time.'*  While  it  is  often  necessary  for  the  trial 
court  to  act  upon  an  application  for  appeal  in  the 
first  instance  the  conrt  appealed  to  and  not  the 
court  appealed  from  is  the  judge  in  the  last  resort 
whether  or  not  the  appeal  should  be  allowed;*'  and 
if  the  court  below  grants  the  application  where  by 
.  law  it  ought  not  to  do  so  the  appellate  conrt  will 
dismiss  the  appeal;'*  or,  on  the  other  hand,  will 
entertain  the  appeal  if  it  should  have  been  allowed 
notwithstanding  it  was  disallowed  by  the  lower 
court;"  and  the  same  rule  applies  to  the  granting 
or  the  den3nng  of  a  ,WTit  of  error  '•  6r  a  writ  of  cer- 
tiorari,'^ where  in  the  opinion  of  the  appellate  court 
the  judgment  is  plainly  right.  But  where,  as  in  some 
jurisdictions,"  the  court  of  criminal  appeals  has 
power  only  to  issue  a  writ  of  habeas  corpus  and  no 
other  writ  in  cases  where  the  court  has  not  obtained 
jurisdiction,  where  it  has  not  acquired  jurisdiction 
of  the  case  by  reason  of  a  failure  to  give  notice  of 
appeal  it  has  no  power  to  review  a  case  under  the 
common-law  writ  of  certiorari." 
Where  writ  retomable.    Where  the  jurisdiction  of 


»8.  Peo.  V.  Prltch.  161  Mich.  Ill, 
1J5  NW  785. 

*9.  U.  S.— Mackln  V.  U.  8.,  2S  Fed. 
lU. 

Fla.— Wright  v.  State,  112  Fla.  47i, 
14  S  43;  Mclver  v.  Marshall,  24  Fla. 
42.  4  S   563. 

Md.— State  v.   Boyle,   25  Md.  609. 

N.  Y.— Peo.  V.  Rogers,  13  AbbPrNS 
170:  Stout  V.  Pea,  4  Park.  Cr.  132: 
Colt  V.  Peo..  1  Park.  Cr.  611,  S  HHl 
4](. 

Oh. — Van  Buaklrk  v.  Newark,  26 
Oh.  St.  37;  FarrlB  v.  State,  1  Oh.  St. 
188;  Miller  v.  Belief ontalne,  1  Oh. 
Cir.  Dec.   407. 

Pa.— Com.  T.  Ca^ip,  48  Pa.  53;  Com. 
T.  McOinnis.  2  Whart.  113;  Com.  y. 
Meyer,  2  Sergr.  &  R.  453;  Com.  V. 
Proflt,  4  Blnn.  424 ;  Com.  v.  Sassaman, 
2  Del.  Co.    333.  \ 

1.  U.  S.  V.  -WTilttler,  18  Fed.  58<, 
U  Biss.  356;  Peo.  v.  Hartung,  17 
HowPr  (N.  Y.)  151;  Stout  v.  Peo.,  4 
Park.  Cr.  (N.  Y.)  132;  Com.  v.  Wlnne- 
more,  2  Brewst.    (Pa.)   378. 

[a]  "Til*  tm*  ml*  upon  tb*  rnnHt- 
jMt  Is  tUs)  If  the  error  complained 
of  is  a  matter  about  which  there  may 
be  a  serious  Question,  It  Is  the  duty 
of  the  court,  or  of  the  Judge,  not  only 

10  grant  the  ^frrU  of  error,  but  allow 
a  stay  of  proceedings,  to  enable  the 
defendant  to  take  the  deliberate 
Indgment  of  tbe  appellate  court  upon 
the  question  Involved  in  the  case." 
I.  S.  T.  Whittler,    13    Fed.    634,    686, 

11  Blss.   356. 

[b]  Certloran. — ^Where,  in  a  pros- 
ecution for  violating  a  city  ordinance, 
the  evidence  failed  to  exclude  every 
reasonable  hjrpothesls  consistent  with 
Innocence  and  tended  to  corroborate 
defendant's  testimony,  the  superior 
court  erred  in  ovemiling  a  certiorari. 
Rice  V.  Batonton,  14  Qa.  A.  572,  81 
8E  797. 

1  Stewart  v.  State,  42  Fla.  196, 
''  S  56;  Rockhold  v.  State.  6  Miss. 
291;  State  v.  Parish,  161  N.  C.  659, 
«5  SE  762. 

.  3.  Stewart  v.  8tat«,  42  Fla.  196, 
:«  S  56;  Rockhold  v.  State,  6  Miss. 
!»;  State  v.   Gibbons,  4  N.  J.  L.   45. 

[a]  m  noiUa  a  writ  of  error 
"mw  be  tested  by  the  chief  justice 
of  the  supreme  court.  Stewart  v. 
i^tate.  42  Fla.  196.  28  S  56. 
„4.  State  v.  Boyle,  26  Md.  609; 
Hhiman  ▼.  Peo.,  8  Hun  (N.  Y.)  647. 

5.  State  v.  Lee,  65  Conn.  265,  30 
A  ino.   48  AmSR    202,    27   LRA    498. 

6.  Laxier  v.  Com.,  10  Gratt  (61 
^a.)  708. 

T.  State  V.  Phelps,  132  La.  399, 
^1  S  415;  State  V.  Majors,  131  La. 
JfC,  S9  s  904:  State  v.  Augustus,  129 
"■  S17,   56  S   661. 

,«.    Peo.  T.  Rogers,  18  AbbPrNS  (N. 
T.>   S70. 

'•  Huntiinger  v.  Com.,  97  Pa.  886. 


10.  State  v.  Morris  Canal,  etc,  Co., 
13  N.  J.  L.  192;  Anonymous,  9  N. 
J.    L.    2.  / 

11.  Dawson  v.  Olennvllle,  16  Oa. 
A.    249,    85    SE   82. 

13.  Dawson  v.  Olennvllle,  16  Oa. 
A.    249,    86   SB   8%, 

[a]  BMuraa  for  riila<— One  who  at 
the  hearing  consents  that  the  judge 
may  reserve  his  decision  .until  vaca- 
tion will  not  be  heard  to  complain 
that  he  did  not  receive  notice  of  the 
time  and  plac^  of  the  judge's  deci- 
sion since,  having  consented  to  the 
rendition  of  the  judgment  in  vaca- 
tion, the  duty  rested  upon  him  of 
ascertaining  the  result  of  the  case. 
Dawson  V.  Olennvllle,  16  Ga.  A. 
249,    85    SE    82. 

13.  King    V.    Com.,    163    Ky.    404, 

165  SW    749;    Com.    v.    Dunham,    22 
Pick.  (Mass.)  11. 

[a]  la  mudaineaaor  oaaiMr  under 
some  statutes,  the  trial  court  must 
grant  an  appeal  whether  he  thinks 
the  case  appealable  or  not,  such 
question  being  for  the  court  of  ap- 
peals.     King   V.   Com.,    163   ^y.   404, 

166  SW   749. 

14.  Com.  V.  Dunham,  22  Pick. 
(Mass.)    11. 

15.  Darden  v.  State,  80  Ark.  296, 
97  SW  449;  Com.  v.  Dunham,  22 
Pick.   (Mass.)    11. 

[a]  Vh*  ArkaiiMM  aUtat*  pro- 
vides that  on  a  conviction  the  circuit 
court  may  grant  accused  an  appeal, 
and  on  the  circuit  court  refusing  to 
do  so  accused  may  lodge  his  tran- 
script in  the  supreme  court  and  ap- 
ply to  one  of  its  judges  who  may 
grant  an  appeal.  The  supreme  court 
reversed  a  o^victlon  of  murder  in 
the  second  degree  and  ordered  the 
lower  court  to  sentence  accused  for 
manslaughter.  The  lower  court  fixed 
the  punishment  at  four  years  in  the 
penitentiary.  One  of  the  judges  of 
the  supreme  court  granted  an  appeal 
after  the  trial  court  had  refused  to 
do  80.  It  was  held  that  the  appeal 
was  an  accomplished  fact  and  was 
not  subject  to  dismissal,  the  judg- 
ment being  appealable.  Darden  v. 
State.    80   Ark.    295..  97    SW    449. 

16.  U.  S.— Ex  p.  Spies.  123  U.  S. 
131,  8  set  21,  31  L.  ed.  80.  See  also 
Twitchell  V.  Pennsylvania,  7  Wall. 
(U.  S.)  321,  324,  19  L.  ed.  223  (where 
the  court  said:  "Writs  of  error  to 
State  courts  have  never  been  allowed, 
as  of  right.  It  has  always  been  the 
practice  to  submit  the  record  of  the 
State  courts  to  a  judge  of  this  court, 
whose  duty  has  been  to  ascertain 
upon  examination  whether  any  ques- 
tion, cognisable  here  tjpon  appeal, 
was  made  and  decided  in  the  proper 
court  of  the  State,  and  whether  the 
case  upon  the  face  of  the  record  will 
justi^   the  allowance  of  the  writ"). 


N.  T.— Peo.  V.  Wood,  3  Park.  Cr. 
681. 

Pa. — (3om.  V.  Ferrigan,  44  Pa.  886; 
Com.  V.  Pennock,  3  Serg.  &  R.  199; 
Com.  V.  Fervuaon,  32  Legint  127; 
Com.  V.  JacoSy,   6  PlttsbLegJ  302. 

Va.— McCue  V.  Com.,  103  Va.  870, 
49    BE   623. 

Wyo.: — Donovan  v.  Terr.,  8  Wyo.  91, 
2  P  632.  J 

ra]  Baaaoa  for  mis. — "If  in  crim- 
inal cases  judgments  and  sentences  of 
the  district  courts  could  be  supersed- 
ed and  suspended  at  the  whim  of 
criminals,  or  merely  at  the  suggestion 
of  counsel,  it  is  not  hard  to  see  that 
the  Criminal  Code  of  the  territory 
might  easily  be  set  at  naught."  Don- 
ovan V.  Terr.,  8  Wyo.  91,  93,  2  P 
532. 

[b]  Za  tbe  ■upreuie  oonrt  of  tli* 
United  States,  while  an  application 
for  a  writ  of  error  to  a  state  court 
may  be  made  In  open  court  because 
of  the  urgency  and  importance  of 
the  case,  it  is  the  duty  of  the  court, 
not  only  to  ascertain  whether  any 
questions  reviewable  were  decided  in 
the  state  court  but  also  whether  the 
character  of  these  questions  is  such 
as  to  justify  bringing  them  into  the 
supreme  court  for  examination.  If 
on  the  face  of  the  record  it  appears 
that  the  decision  of  the  federal  ques- 
tion in  the  state  court  was  so  plainly 
right  as  not  to  require  argument,  par- 
ticularly where  it  is  consistent  with 
former  decisions  of  the  federal  court, 
the  writ  ought  not  to  be  allowed. 
Ex  p.  Spies,  123  U.  S.  181,  8  SCt 
21,  31  L.  ed.  80  fcit  Twitchell  v. 
Com.,  7  Wall.  (U.  8.)  321,  19  L.  ed. 
2231 

\7.  Mills  V.  State,  14  Oa.  A.  426,  81 
SE  254  (holding  that  a  writ  of  cer- 
tiorari was  properly  denied  where 
the  verdict  of  guilty  was  supported 
by  Bufflcient  evidence  and  there  was 
no  error  of  law) ;  Barnett  v.  State, 
175  Ind.  215,  93  NE  226  (holding 
that,  although  appellant's  application 
for  a  writ  of  certiorari  was  sufBcient 
to  justify  its  issuance,  yet,  where  It 
is  apparent  that  the,  merits  of  the 
case  are  against  him,  and  that  the 
granting  of  the  'motion,  issuance,  and 
return  of  the  writ  would  be  a  use- 
less ceremony,  the  writ  will  be  de- 
nied); Peo.  V.  Warden  City  Prison.  37 
Misc.  645.  75  NYS  1U4  (holding  that 
on  certiorari  to  Inquire  Into  the  cause 
of  the  detention  or  a  relator  the  writ 
must  be  dismissed  where  the  return 
shows  that  a  crime  has  been  com- 
mitted and  that  there  is  suftlcient 
reason  to  believe  that  the  prisoner 
was  guilty  of  it). 

IS.    See   constitutional   and   statu-  ■ 
tory  provisions. 

19.  Ex  ft).  Martins,  66  Tex.  O.  1, 
145  SW  959. 
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an .  appellate  court  extends  over  the  state  it  may 
upon  ^granting  a  writ  of  error  make  it  returnable  in 
another  district  than  that  in  which  the  trial  was 
had,  notwithstanding  the  court  is  required  to  be 
held  in  the  several  judicial  districts  into  which  the 
state  is  divided.^* 

Incomplete  or  iiuteciirate  retnm.  Where  the  cer- 
tificate of  return  to  a  writ  of  certiorari  does  not  au- 
thenticate the  proceedings  returned  to  be  the  origi- 
nal proceedings  and  conviction  commanded  by  the 
writ  the  return  is  incomplete,''  and  where  such  a 
return  is  made  either  through  ignorance  or  error 
but  with  no  intention  of  disobeying  the  writ  the 
proper  practice  is  to  move  that  the  proceedings  be 
sent  back  for  correction  and  not  to  move  for  an  at- 
tachment for  contempt  for  disobeying  the  writ.** 

[i  3367]  6.  Costs  and  Security  Therefor — a. 
Necessity  for  Payment  or  Security — (1)  In  Oen- 
eral.  In  many  jurisdictions  the  statutes  require  as 
a.  condition  precedent  to  appeal  by  an  accused  that 
he  file  an  appeal  bond,  deposit  fnoney  to  cover  the 
costs,  or  givq  security  that  he  will  abide  by  the 
judgment;*^  and  the  appeal  of  an  accused  who  fails 


to  comply  with  such  requirements  will  be  dismissed 
unless  he 'has  soured  permission  to  prosecute  the 
appeal  in  fo,rma  pauperis,*^  or  unless  the  giving^  of 
such  bond  or  security  has  been  waived.**  So,  upon 
the  principle  that  a  court  which  has  the  power  to 
^  grant  an  appeal  from  its  judgment  has  the  in- 
herent power  to  prescribe  the  conditions  of  such 
appeal,  provided  they  are  not  in  violation  of  law,** 
it  has  been  held  that  a  court  has  the  inherent  power 
to  require  an  appeal  bond  in  a  criminal  case,  al- 
though not  expressly  authorized  so  to  do  by  stat- 
ute,*^ and  that  failure  to  file  an  undertaking  on 
appeal  when  required  by  an  order  of  the  court  will 
justify  a  dismissal  of  the  appeal;*"  but  it  has  been 
held  that,  unless  the  statute  specifically  requires  an 
undertaking  on  appeal,  the  dismissal  of  an  appeal 
for  failure  to  file  an  appeal  bond  is  error.**  Stat- 
utes requiring  appellant  to  give  an  undertaking  on 
appeal  do  not  apply  to  appeals  by  the  state.'" 

[i  3368]  (2)  Fees  of  Clerk  or  Stenographer. 
Under  some  statutes  a  defendant  who  appeals  is 
entitled  to  have  the  transcript  furnished  without 
payment  of  the  fees  of  the  clerk,"  or  the  stenog- 


ao.    Razen   v.  Com.,   23   Pa.   865. 

ai.     Rex  V.  Kay,  38  N.  B.  218. 

n.     Rex  V.  Kay,  38  N.  B.  228. 

'aa.  Ala. — Ex  p.  Rodgers.  12  Ala.  A. 
218.  67  S  710;  Mazett  v.  State.  11  Ala. 
A.  317,   86   S   871. 

Hawaii. — Rex  v.  McGregor,  1  Ha- 
waii 266. 

Ky.— Norton  v.  Com.,  78  Ky.  601. 

Miss. — Polk  V.  Seminary,  89  Hiss. 
283,  42  S  129;  Lum  v.  State,  66  Miss. 
389,    5   S   689. 

N.  C. — State  V.  Spurtin,  80  N.  C. 
362;  State  v.  Patrick,  72  N.  C.  217. 

Okl. — Wynne  v.  State,  8  Okl.  Cr.  52, 
126  P  266;  George  v.  State,  4  Okl. 
Cr.    12,    109    P    1114. 

Tex — Smith  v.  State,  (Cr.)  86  SW 
383;  York  v.  Dallas,  (Cr.)  30  SW 
223;  Robinson  v.  State,  25  Tex.  A.  Ill, 
7   SW   531. 

B.  C. — Rex  V.  Geiser,  8  B.  C.  169, 
21  CanLTOccNotes  604. 

Ui]  Za  OaoTfUt  when  one  who  has 
been  convicted,  in  a  recorder's  or 
a  mayor's  court,  of  the  violation  of  a 
municipal  ordinance  seeks  to  review 
the  judgment  against  him,  he  must 
either  make  an  affldavit  in  forma 
pauperis  or  give  a  bond  conditioned 
for  his  personal  appearance  to  abide 
the  final  order,  judgment,  or  sentence 
upon  him.  Ruffln  v.  MlUen,  18  Ga.  A. 
784,    90   SE    664. 

[b]  In  Idaho  the  statute  does  not 
require  security  on  appeal  from  a 
judgment  imposing  a  fine  unless  the 
alternative  of  Imprisonment  is  at- 
tached to  the  Judgment  In  case  the 
fine  is  not  paid.  In  re  Schuster,  25 
Ida.  465,  138  P  135. 

[c1  la  TazM  one  convicted  of  a 
misdemeanor  and  not  in  custody  can 
perfect  an  appeal  only  by  the  enter- 
ing into  a  recognizance  during  the 
term  and  the  giving  of  an  appeal 
bond.  Knowlton  v.  State,  75  Tex.  Cr. 
8,  169  SW  674. 

[d]  m  til*  fsdsrml  oonrta.— Rev. 
St.  I  1000  provides  that  every  justice 
or  judge  signing  a  citation  or  any 
writ  of  error  shall  take  security 
that  plaintiff  In  error  or  appellant 
shall  prosecute  His  writ  or-  appeal  to 
effect,  and  that  if  he  .falls  to  make 
his  plea  good  he  shall  answer  for  all 
damages  and  coats  where  the  writ  Is 
a  supersedeas,  or  for  costs  only  where 
it  is  not  a  supersedeas;  and  this 
statute  applies  to  a  writ  of  error  not 
operating  as  a  supersedes^  in  a 
criminal  case  not  capital  in  which 
costs  of  prosecution  are  properly 
awarded  against  defendant,  Ameri- 
can Surety  Co.  v.  U.  S..  239  Fed.  680, 
152    CCA   514. 

84.  Ga. — Gillespie  v.  Macon,  19  Ga. 
A.   1,  90  SE  970;  Ruffln  v.  Millen,   18 


Ga.  A.  V.784,  90  SE  664;  Howard  v. 
State,  18  Ga.  A.  276,  89  SE  343. 

Hawaii. — Terr.  v.  Kauai,  18  Hawaii 
341;  Rex  V.  McGregor,  1  Hawaii  265 
mem. 

Ind. — State  v.  Johnson,  21  Ind.  A. 
313.   52   NE  422.  ■ 

N.  C. — State  v.  Kerns,  90  N.  C 
650. 

Okl. — ^Doail  V.  State,  (Cr.)  152  P 
141;  Wainwrlght  v.  State,  11  Okl. 
Cr.  647,  149  P  914;  Claraday  v.  State, 
9   Okl.   Cr.   552,    132    P  691. 

Tex. — Knowlton  v.  State,  75  Tex. 
Cr.  8,  169  SW  674;  Wells  v.  State, 
68  Tex.  Cr.  276,  150  SW  899;  Hamil- 
ton V.  State,  6S  Tex.  Cr.  47,  150  SW 
775. 

N.  S. — Rex  V.  Praser,  42  N.  S. 
202. 

[a]  Appeals  liotli  la  atete  aad  la 
fedcna  ooi^ta. — The  fact  that  defend- 
ant after  conviction  in  a  state  court 
brings  proceedings  in  habeas  corpus 
in  a  federal  -court  and,  on  appealing 
from  a  decision  against  him  thereon, 
gives  a  bond,  does  not  exempt  him 
from  giving  security  on  his  appeal 
in  the  state  courts,  and  his  appeal 
will  not  be  considered  but  continued. 
State  V.  Humason,  4  Wash.  413,  SO 
P  718. 

[b]  Tba  fflvUur  of  bond  aa  zvqvlcM 
by  rtatute  la  jiuliatotlonal,  and  wfiere 
bond  Is  not  given  the  appeal  is  prop- 
erly dismised.  Rex  v.  Fraser,  42 
N.  S.  202. 

[cl  Presninptton  aa  to  time  of  fll- 
Uv  bond.; — Where  appellant's  motion 
for  a  new  trial  was  overruled  on  the 
day  the. court  adjourned,  and  on  that 
day  he  entered  into  an  appeal  bohd, 
the  court  of  criminal  appeals,  in  the 
absence  of  proof  thereof,  could  not  on 
motion  to  dismiss  presume  that  the 
appeal  bond  was  filed  while  the  court 
was  In  session,  but  would  presume 
that  the  law  was  complied  with  by 
filing  it  after  the  adjournment  of 
the  court  for  the  term.  Bryson  v. 
State,    (Tex.   Cr.)    186    SW    842. 

td]  Pavol  proof  of  •zeontton  of 
bond. — Where  no  bond  accompanies 
the  papers  sent  up  on  appeal  and  the 
record  does  not  show  that  any  bond 
was  given,  and  accused  applies  to  be 
allowed  to  prove  that  a  bond  was 
executed,  the  application  must  be  ac- 
companied by  the  tender  of  a  new 
bond  and  by  an  affidavit  disclosing 
the  name  of  his  sureties  and  the 
amount  of  the  bond,  or  In  other 
wordsi,  by  a  substantial  copy  of  the 
original  bond,  before  parol  proof  can 
be  received  of  the  fact  that  one  was 
executed.  Polk  v.  Seminary,  89  Miss. 
293,   42   S   129. 

ror  appeals  la  forma  paoperta  see 


Infra  t  3375. 

as.  state  v.  Mitchell,  19  N.  C.  237 
(holding  that  the  state,  after  the  ap- 

fieal  has  been  remitted  by  the  appel- 
ate court  for  a  new  trial,  cannot  ask 
that  the  appeal  be  dismissed  for  want 
of  a  bond,  especially  where  accused 
his  been  in  custody  since  hi*  convic- 
tion). See  generally  Appeal  and  Er- 
ror i  1356  et  seq. 

ae.  Everly  v.  State,  10  Ind.  A.  16, 
37  NE  556. 

87.  Everly  v.  State,  10  Ind.  A.  16, 
37  NE   556. 

as.  State  v.  Patrick,  72  N.  C.  SI* 
State  v.  Hawkins,  72 -N.  C.  180. 

89.  State  v.  Tenth  Judicial  Dlst 
Ct.,  38  Mont.  119,  122.  82  P  661 
(where  the  court  said:  "At  common 
law  an  undertaking  on  appeal  waa 
never  required.  ...  It  is  purely  a 
statutory  regulation,  and  unless  the 
statute  specifically  makes  such  re- 
quirement. It  cannot  be  exacted  at 
all"). 

30.  State  v.  Taylor,  34  Ia.  Ann. 
978;  State  v.  Polacheck,  101  Wis. 
427,  77  NW  708:  Re  Martin,  20  Ont. 
L.  296,  14  OntWR  969,  15  OntWR  129. 

31.  State  V.  Wallace,  41  Ind.  446: 
State  v.  Mayo,  42  La.  Ann.  640,  8 
S  62;  Agullar  v.  Terr.,  8  N.  M.  496. 
46  P  342;  State  v.  Nash,  109  N.  C. 
822,  13  SE  733.  See  also  infra  S 
3375. 

[a]  In  Aikaaaaa  under  the  statute 
providing  that  fees  In  criminal  cases 
shall  be  paid  by  defendant  if  suffi- 
cient property  can  be  found,  other- 
wise by  the  county,  after  execution 
issued  against  the  property  of  the 
convict  and  returned  unsatlsfled,  and 
that  on  the  affirmance  of  a  judg- 
ment, where  an  appeal  is  taken  by  de- 
fendant a  judgment  for  costs  shall  be 
rendered  against  him.  the  county  is 
liable  for  all  fees  In  felony  cases, 
where  property  of  defendant  cannot 
be  found,  and  one  convicted  of  a 
felony  exercising  his  statutory  right 
of  appeal  need  not  pay  the  fees  for 
a  transcript  as  a  condition  to  his 
right  to  appeal.  Jordan  v.  State,  102 
Ark.  43.  143  SW  131. 

[b]  la  nilaoia  the  clerk  of  the 
court  to  which  an  appeal  Is  taken 
from  a  justice's  court  cannot  demand 
a  fee  aa  a  condition  of  having  the 
case,  which  is  there  to  be  tried  de 
novo,  docketed.  Defendant  cannotSbe 
compelled  to  pay  costs  in  advance,  as 
he  cannot  on  an  acquittal  recover 
them  from  the  state.  McArthur  v. 
Artz.  129  111.  352.  21  NE  802  [atf 
28    111.    A.    466]. 

[c]  Tn  lonislana  the  statute  does 
not  apply  to  appeals  from  proceed- 
ings for  violations  of  city  ordinances. 


For  later  oaaaa,  devalopmeats  and  obaafaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rapher,*'  if  he  is  unable  to  pay  the  clerk  or  the 
stenographer.**  But  in  others  the  payment  of  thfe 
official  eoDit  stenographer's  legal  fees  is  a  condftion 
precedent  to  procoring  a  transcript  of  bis  notes,*^ 
where  his  employment  by  the  county  or  state  was 
not  compulsory.*'  Under  some  statutes  the  cost  of 
filing  the  transcript  in  the  appellate  court,  or  the 
docket  fee  as  it  is  called,  must  be  paid  by  an  appel- 
lant in  order  to  perfectthe  appeal ;"  but  in  the  Dis- 
trict of  Columbia  one  who  is  convicted  in  the  police 
court  is  not  compelled  to  pay  the  docket  fee  for 
filing  the  transcript  in  the  supreme  court  in  order 
to  perfect  hia  appeal.*' 

[\  3369]  b.  Nature  of  Security.  Some  statutes 
require  defendant  to  file  a  bond  or  a  recognizance  to 
prosecute  the  apjteal,**  or  where  a  writ  of  certiorari 
is  sued  out,**  to  secure  his  appearance  and  his  sub- 
mission to  the  judgment.*"    Such  statutes  are  man- 


datory ,*>  and  an  appeal  may  be  dismissed  if  they 
are  not  complied  with,**  even  though  appellant  re^ 
mains  in  custody;**  but  in  some  jurisdictions  a  re«^ 
ognizance  is  dispensed  with  where  it  appear^  to  the 
satisfaction  of  the  court  by  the  certificate  of  the' 
sheriff  that  defendant  has  been  continuously  con>> 
fined  since  his  conviction.**  Although  there  is  au- 
thority to  the  contrary,*"  it  has  been  held,  under 
statutes  requiring  a  recogniEance,  that  the  filing  of 
an  ordinary  bond  instead  of  a  recognizance  is  not 
sufficient.*' 

On  appeal  by  defendants  jointly  indicted  and  eon-^ 
victed  the  appeal  will'be  dismissed  unless  each  gives' 
a  separate  bond  or  recognizance.*'  > 

[$  3370]  c.  BeqnisiteB  and  Validity  of  Seeni^ 
— (1)  In  General.  The  character  and  contents  of 
a  recognizance  or  an  appeal  bond  are  usually  pre-' 
scribed  by  statute.**    A  substantial  compliance  with 


State  V.   Heuchert,   42  La.   Ann.   270, 
7  S   329. 

[d]  In  mMonxl  (1)  under  the 
BUI  of  Rtgrhts  (Const,  art  2  S  10) 
providing  that  the  courts  of  justice 
shall  be  "open  to  every  person,"  and 
Rev.  St.  (1889>-  I  4294.  provldlnK 
that,  when  the  appeal  or  writ  of  er- 
ror In  a  criminal  case  does  not  oper- 
ate as  a  .stay  of  proceedings,  a  tran- 
script of  the  record.  Including  the  bill 
of  exceptions,  shall  be  made  out,  cer- 
tified, and  returned  by .  the  clerk  on 
the  application  of  appellant  or  plain- 
tiff in  error,  as  In  civil  cases,  except 
that  the  costs  of  the  transcript  shall 
not  be  required  In  advance,  the  pov- 
erty and  Inability  of  defendant.  In  a 
prosecution  for  homicide,  to  pay  or  to 
secure  the  costs  affords  no  excuse  for 
the  clerk  to  refuse  to  make  out  the 
transcript  for  the  use  of  defendant 
on  appeal  trofn  a  conviction  of  mur- 
der. State  V.  McCarver,  llj  Mo.  602, 
20  S'W  1058.  (2)  The  statute  defines 
the  duties  of  stenographers  in  courts 
having  jurisdiction  of  felonies  In  cit- 
ies of  over  one  hundred  thousand  In- 
habitants, and  Rev.  St.  9  8256  pro- 
vides that,  in  cases  of  ^peal  and  on 
motions  for  a  new  trial,  transcripts 
of  evidence  shall  Ije  furnished  de- 
fendant upon  order  of  court,  without 
cost  to  him;  this  statute  applies  to 
the  St.  I,ouls  criminal  court,  arid  a 
defendant  appealing  from  a  convic- 
tion of  rape  In  that  court  was  en- 
titled to  have  such  transcript  fur- 
nished without  cost.  State  v.  Zach- 
rltz,  145  Mo.  ;69,  46  SW  961. 

(e]  m  V«w  Maodoo,  under  Comp. 
L.  {  2476,  providing  that  when  an 
appeal  shall  be  taken  which  operates 
as  a  stay  of  proceedings.  It  shall  be 
the  duty  of  the  clerk  of  the  district 
court  to  make  out  a  transcript  of 
the  record,  "and  return  the  same  to 
the  office  of  the  clerk  of  the  supreme 
court  without  delay,"  on  appeal  hy 
defendant  in  a  homicide  case,  which 
by  !  2483  operates  as  a  supersedeas, 
the  clerk  must  send  up  the  transcript, 
without  regard  to  payment  of  fees 
therefor  by  defendant.  Aguilar  v. 
Terr..  8  N.  M.  496.  46  P  342. 

3a.  State  V.  -Wofford,  121  Mo.  61. 
25  SW  851;  State  v.  Daily,  45  Mo. 
153. 

33.  State  v.  Fellows,  98-  Minn.  179, 
107  NW  542,  108  NJV  825;  Jeffries  v. 
State,  9  Okl.  Cr.  573,  132  F  823.  See 
also  Infra  {  3375. 

,  34.  Bowles  v.  Malone,  139  Ga.  115, 
it  SE  864  (holding  that  defendant 
cannot  cotnj>el  the  official  stenograph- 
er to  furnish  him  h  transcript  of  his 
notes  taken  on  the  trial  without  being 
paid  therefor);  Argabrlght  v.  State, 
«  Nebr.  822,  65  NW  886  (holding 
that  the  payment  of  the  reporter's 
legal  fees  was  a  condition  precedent 
to  procuring  a  transcript  of  his  notes 
of  the  evidence). 

CoBMnsatloa  of  mUtoornxftMf 
fenerally  see  Stenographers  [11  Cyc 
'21.  722]. 

35,   Stowe  V.   State,  2  Wash.  124, 


25  P  1085  (holding  that  the  constitu- 
tional provision  that  "In  no  Instance 
shall  any  accused  person,  before  final 
judgment,  be  compelled  to  advance 
money  or  fees"  does  not  apply  to. a 
payment  demanded  by  a  stenographer 
for  a  transcript  of  the  evidence  taken 
at  the  trial,  where  his  employment 
by  the  county  or  state  was  not  com- 
pulsory; and  that  the  words  "final 
judgment"  refer  to  the  judgment  at 
the  trials  and  not  to  the  judgment  on 
appeal). 

30.  State  v.  Pleski,  248  Mo.  715, 
154  SW  747;  State  v.  Martin,  62  Mo. 
A.  71;  State  v.  Caughron,  49  Mo. 
A.    311. 

37.  In  re  Nau,   20  D.  C.  420. 

38.  Dennison's  Case,  4  Me.  541; 
Whltcomb  V.  State,  (Tex.  Cr.)  190  SW 
484;  White  v.  State,  (Tex.  O.)  146 
SW   937 

[a]  IB  Tazaa  (1)  in  a  misde- 
meanor case  tried  In  the  county  court 
an  appeal  can  be  perfected  only  by 
entering  Into  a  recognizance  In  open 
court.  Whltcomb  v.  State,  (Cr.)  190 
SW  484;  White  v.  State,  (CrD  146 
SW  937;  Roberaon  v.  State,  60  Tex. 
Cr.  514,  132  SW  766.  (2)  And  if  the 
recognizance  is  defective,  a  new  rec- 
ognizance cannot  be  entered  Into  nunc 
pro  tunc.  Smith  v.  State,  (Cr.)  86 
SW    333 

39.  Mullen  v.  State,  67  N.  J.  U 
451,  51  A  461. 

40.  State  v.  Craft,  Walk.  (Miss.) 
537:  State  v.  Boren,  21  Tex.  591; 
Wells  V.  State,  68  Tex.  Cr.  276,  150 
SW    899. 

[a]  Zb  Oeoqrla  an  application  for 
a  writ  of  certiorari  to  correct  errors 
alleged  to  have  been  committed  in 
the  criminal  courts  of  Atlanta  need 
not  be  accompanied  by  a  bond  condi- 
tioned for  the  appearance  of  accused 
to  answer  and  abide  the  final  order, 
sentence,  and  Judgment  of  the  court 
as  is  required  in  petitions  for  certio- 
rari from  municipal  courts.  Laws  v. 
State,    15   Ga.   A.    361,    83    SB   279. 

41.  Com.  V.  Dunham,  22  Pick. 
CMass.)  11:  Liindsey  v.  State,  (Tex. 
Cr.)  66  SW  905;  Kounce  v.  State, 
(Tex.  Cr.)  60  SW  966;  Mayo  v.  State, 
(Tex.  Cr.)  55  SW  337;  Ward  v.  State, 
38   Tex.  <:r.   545,   43  SW  985. 

42.  Com.  V.  Dunham,  22  Pick. 
(Mass.)  11;  Oswald  v.  State,  73  Tex. 
Cr.  144,  164  SW  831;  Doyle,  v.  State, 
(Tex.  Cr.)  78  SW  347;  Lindsey  v. 
State,  (Tex.  Cr.)  65  SW  905;  Kounce 
v.  State,  (Tex.  Cr.)  60  SW  966;  Mayo 
v.  State,  (Tex.  Cr.)  55  SW  337;  Ward 
v.  State,  38  Tex.  Cr.  645,  43  SW 
986. 

[a]  An  npeal  I17  the  state  will  be 
dismissed  for  want  of  jurisdiction 
where  It  does  not  appear  that  appel- 
lee was  required  to  enter  into  a  rec- 
ognizance as  required  by  the  statute. 
State  V.  Ivy.  33  Tex,  646;  State  v, 
Watson,  33  Tex.  337;  State  v.  Bled- 
soe, 31  Tex.  39;  State  v.  Stout,  28 
Tex.  327;  State  v.  Fatheree,  23  Tex. 
202. 

[b]  raDtira  to  proseoste  appeal.  • 


'^There  a  defendant  on  appealing  gives 
a  recognizance  to  enter  and  prosecute 
his  appeal,  not  at  the  next  term,  as' 
required  by  law,  but  at  a  subsequent' 
term,  and  fails  to  appear  on  the  re- 
turn. It  is  within  the  discretion  of, 
the  court  to  issue  a  capias  agaltist 
him,  and  on  his  being  brought  In- 
thereon  to  sentence  him  under  his 
conviction.  Com.  v.  Dow,  6  Mete' 
(Mass.)  329. 

[c]  In  Ksw  JsTsej  the  court  may 
In  Its  discretion  deny  an  application 
presented  on  final  hearing  for  the 
dismissal  of  a  writ  of  certiorari  be- 
cause such  a  bond  was  not  given. 
Orange  v.  McOonnell,  71  N.  J.  L.  418, 
59   A   97.  ' 

43.  State  v.  Johnson,  21  Ind.  A; 
813,  52  NE  422;  .Com.  V.  Richards. 
17  Pick.  (Mass.)  295;  Com.  v.  Brlg- 
hflm,   16   Pick.    (Mass.)    10. 

44.  McHenry  v.  State,  42  Tex.  Or.' 
469,  60  SW  880;  Faulkner  v.  State, 
(Tex.  Cr.)  55  SW  60. 

45.  Vlerllng  v.  State,  33  Ind.  218 
(holding  that  the  filing  of  an  appeal- 
bond  conditioned  to  prosecute  the  ap- 
peaj  and  to  pay  whatever  judgment 
should  be  rendered  against  appellant 
Instead  of  filing  a  recognizance  is 
a  substantial  compliance  with  the 
statute). 

46.  Herron  v.  State,  27  Tex.  887;- 
Laturner  v.  State,  9  Tex.  461;  Ham- 
mons  V.  State,  8  Tex.  272;  Owens  yi 
State,  (Tex.  Cr.)  194  SW  401;  Whit- 
comb  V.  State,  (Tex.  Cr.)  190  SW  484;- 
Wells  V.  State,  68  Tex.  Cr.  276,  160 
SW  899;  De  Auda  v.  State,  (Tex. 
Cr.)  26  SW  73;  Arnold  v.  State,  3 
Tex.  A.  437. 

47.  See  infra  {  3373. 

48.  See  statutory  provisions. 

[a]  In  OoBseotloat  Gen.  St.  t  1614,' 
providing  that  no  attorney  at  law. 
shall  be  permitted  to  become  recog- 
nized or  to  give-  any  bond  In  any 
criminal  action  or  proceeding  In 
which  he  shall  be  interested  as  an 
attorney,  does  not  apply  to  a  bond  for 
costs  given  by  defendant  on  appeal 
from  a  judgment  of  conviction;  antt 
a  bon^  given  by  the  attorney  for  de- 
fendant is  valid.  State  v.  Costello, 
61   Copn.   497,   23  A  888. 

[b]  In  Oeoivla  an  appeal  bond  on 
appeal  to  the  superior  court  by  one 
convicted  In  a  municipal  court  must 
be  conditioned  that  accused  will  per- 
sonally appear  and  abide  the  final 
judgment,  order,  or  sentence  of  the 
superior  court.  Scott  v.  Camilla,  7 
Ga.   A.    689.    67    SK   846. 

[cl  In  mnnsfota  an  appeal  bond 
must  contain  the  condition  that  de- 
fendant abide  by  the  judgment  of  the 
court  to  which  the  appeal  la  taken. 
State  v.  Mattson,  105  Minn.  164,  117 
NW   503. 

[d]  m  Tesas  the  bond  must  state: 
(1)  The  crime  of  which  accused  was 
convicted.  Gunter  v.  State,  68  Tex. 
Cr.  291,  146  SW  933;  Bngman  v.  State, 
61  Tex.  Cr.  496,  135  SW  565;  Ikard 
V.  State,  (Cr.)  135  SW  547;  Drake 
V.  State,    (Cr.)   135  SW  123;  Roberts 
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the  statutory  requirements  is  orcLnarily  sufficient.** 
A  |3ond  or  recognizance  which  is  more  onerous  than 
the  statute  requires,"®  or  which  omits  a  condition 
prescribed  by  the  statute,'*  is  void.  It  has  been 
held,  however,  that  an  appeal  bond  cobditioned  that 
defendant  shall  pay  such  judgment  as  may  be  ren- 
dered against  bim  'is  valid  although  imprisonment 
may  be  a  part  of  the  punishment  inflicted.'^  A  bond 
given  to  insure  the  prosecution  of  an  appeal  from 
a  judgment  imposing  a  fine  is  valid,  although  J;he 


ordinance  under  which  the  fine  was  imposed  is 
void.°'  Unnecessary  clauses  in  a  bond  will  not 
vitiate  it,  but  may  be  disregarded  as  surplusage.'* 
A  recognizance  must,  however,  state  the  ground  of 
th'e  appeal,  and  the  proceedings  that  show  the  au- 
thority  of  the  court  to  consider  it."  An  appeal  yfUl 
be  dismissed  where  the  recognizance  or  bond  ia 
fatally  defective;''  and  in  the  absence  of  a  per- 
missive  statute,  where  the  bond  or  recognizance  is 
fatally  defective,  a  new  bond  or  recognizance  cannot 


y.  State,  60  Tex.  Or.  Ill,  131  SW 
321;  Wade  v.  State.  41  Tex.  Cr.  S80,  56 
SW  337.  (2)  The  court  In  which  the 
conviction  was  had.  Bird  v.  State, 
61  Tex.  Cr.  205,  134  SW  687;  Chap- 
poU  T.  State,  (Cr.)  61  SW  928. 
(8)  The  court  to  which  the  appeal  la 
taken.  Adams  v.  State,  44  Tex.  Cr. 
634,  72  SW  688.  (4)  The  number  of 
the  suit  80  as  to  Identify  the  Judg- 
ment appealed  from.  Scarborough  v. 
State,  (Cr.)  20  SW  584.  (5)  The 
date  of  the  judgment.  Scarborough 
V.  State,  supra.  (6)  The  character 
and  amount  of  a  fine  or  other  pun- 
ishment assessed  against  him.  Bank- 
er V.  State,  66  Tex.  Cr.  137,  146  SW 
339;  Engman  v.  State,  supra;  Mor- 
fett  V.  State,  61  Tex.  Cr.  638,  135 
SW  573;  Drake,  V.  State,  supra;  Bird 
V.  State,  supra;  Doky  v.  State,  60 
Tex.  Cr.  56,  130  SW  1001;  Tldwell 
V.  State,  58  Tex.  O.  677,  126  SW 
1128;  Davis  v.  State,  (Cr.)  108  SW 
1169;  Blackman  V.  State,  (Cr.)  106 
SW  1155;  Ehlert  v.  State,  (Cr.)  92 
SW  40;  Weil  V.  State,  (Cr.)  91  SW 
231;  Chancey  v.  State,  48  Tex.  Cr. 
535,  90  SW  632;  Burton  v.  State,  48 
Tex.  Cr.  544,  90  SW  498;  Fortenberry 
V.  State,  48  Tex.  Cr.  548,  89  SW  646, 
111  SW  740:  Dove  v.  State,  (Cr.) 
89  SW  646;  Martln'v.  State,  (Cr.)  89 
SW  642;  Floyd  v.  State,  (Cr.)  73  SW 
969;  Doran  V.  St.ite.  (Cr.)  72  SW 
685:  Greer  v.  State,  (Cr.)  70  SW  23; 
Weber  v.  State,  (Cr.)  (58  SW  269;  De 
Valeria  V.  State,  (Cp.)  67  SW  1020; 
Crowley  v.  State,  (Cr.)  66  SW  559; 
Standlfer  v.  State  (Ci.)  66  SW  560; 
Watts  V.  State,  (Cr.>  fiS  SW  917;  Aus- 
tin V.  State,  (Cr.)  G4  SW  1041;  Lovio 
V.  State,  (Cr.)  6-  SW  748;  Seguln 
V.  State,  (Cr.)  62  SW  753;  Murphy  v. 
SUte,  (Cr.)  61  SW  405-  Moore  v. 
State,  (Cr.)  61  SW  395;  Wellborn  v. 
State,'  (Cr.)  61  SW  306;  McClarney 
V.  SUte.  (Cr.)  61  SW  122;  Erwln  v. 
State,  (Cr.)  60  SW  981;  Thomas  v. 
SUte,  (Cr.)  60/SW'759.  (7)  The 
names  of  the  sureties.  Herbert  v. 
SUte,  44  Tex.  Cr.  524.  72  SW  687. 
(8)  Where  accused  was  convicted  of  a 
misdemeanor  that  fact  must  be  recit- 
ed. Henry  v.  State,  61  Tex.  Cr.  187, 
135  SW  571;  Swlt»er  v.  State,  61 
Tex.  Cr.  206,  134  SW  705;  Roberts  v. 
State,  supra;  Smith  t.  State,  (Cr.) 
86  SW  333.  (9)  And  the  bond  must 
be  approved  by  the  trial  Judge.  Wells 
V.  SUte,  68  Tex.  Cr.  277,  150  SW 
1163.  , 

48.  t«e  v.  State.  10  Ala.  A.  191, 
64  S  637  (bail  bond):  Minden  v. 
McCrary,  108  Va.  518,  32  S  468;  Terr. 
v.  MUroy,  7  Mont.  559.  19  P  209; 
Grler  v.  State,  29  Tex.  487;  Bunton  v. 
State.  52  Tex.  Cr.  618,  108  SW  373; 
Holland  v.  State,  48  Tex.  Cr.  393, 
88  SW  361;  Parker  v.  State.  (Tex. 
O.)  75  SW  30;  PIgford  v.  State, 
(Tex.  Cr.)  74  SW  323;  Mason  v.  State, 
(Tex.  Cr.)  74  SW  25:  Brock  v.  State, 
(Tex.  Cr.)  72  SW  599:  Fortenberry 
V.  State,  44  Tex.  Cr.  535,  72  SW  588; 
Adams  V.  State,  44  Tex.  Cr.  634.  72 
8W  588:  Herbert  v.  State.  44  Tex. 
Cr.  524,  72  SW  587;  Thielen  v.  State, 
(Tex.  Cr.)  66  SW  533;  Elklns  v.  State, 
26  Tex.  A.  220,  9  SW  491;  Cavanaugh 
V.  Fort  Worth,  26  Tex.  A.  85,  9  SW 
273:  Cyechawalch  v.  State,  23  Tex. 
A.  430.  6  SW  119;  Allen  v.  State,  1 
Tex.  A.  514.  See  also  Appeal  and 
Error  I  1230  et  seq. 

[a]  Thtw  (1)  under  a  sutute  pro- 
viding   that    an    appeal    bond    "shall 


recite  that, in  said  cause  defendant 
was  convicted  on  a  complaint  or  In- 
formatinn,  charging  him  with  a  mis- 
demeanor and  has  appealed  to  the 
county  court,"  a  bond  reciting  that 
defendant  "has  given  notice  of  appeal 
to  the  county  court"  Is  sufficient. 
Holland  v.  State,  48  Tex.  Cr.  393,  88 
SW  361.  (2)  Although  the  statute 
requires  that  the  bond  shall  state  the 
number  of  the  case  appealed  from,  a 
bond  given  by  accused,  on  appeal  to 
the  county  court  from  a  conviction 
before  a  Justice  of  the  peace,  was  not 
objectionable  for  failure  to  conUin 
the  number  of  the  case  appealed,  the 
Judgment  of  conviction  being  other- 
wise sufficiently  described.  Ooree  v. 
SUte,  (Tex.  Cr.)  82  SW  516;  Thielen 
v.  SUte,  43  Tex.  Cr.  310.  65  SW 
533. 

60.  Peo.  V.  Barrett;  6  Cal.  A.  678, 
92    P   647. 

61.  U.  S.  V.  Sheep  Creek  John,  1 
Alaska  682;  SUte  v.  McCown,  24  W. 
Va.   626. 

[a]  ,  Tliaa,  under  a  statute  requir- 
ing an  underUking  to  be  flled  on  ap- 
peal, sutlng  as  a  condition  that  ap- 
pellant will  pay  all  costs  and  dis- 
bursements that  may  be  awarded 
against  him  on  appeal,  an  underUk- 
ing on  appeal  disclosing  that  the  par- 
ties underUke  that  appellant  will  pay 
all  costs  which  may  be  awarded 
against  defendant  on  the  appeal  is  so 
deficient  as  to  be  void  and  Incapable 
of  forming  the  basis  of  an  appeal.  U. 
S.  v.  Sheep  Creek  John,  1  Alaska 
682.     - 

63.  'Ott  y.  State,  36  Ind.  366.  See 
also  State  v.  Thompson,  81  Mo.  163, 
165  (holding  that  a  bond  to  "pay  and 
satisfy  the  said  Judgment  .  .  .  and 
otherwise  abide  the  Judgment  of  the 
said  court"  is  proper  where  a  statute 
requires  a  bond  that  appellant  will 
pay  the  judgment  and  render  himself 
in    execution). 

53.  Curley  v.  Marble,  61  Colo.  6, 
155   P   834. 

B4.     Stephens    v.    Peo.,    13    111.    131. 

55.  Williams  v.  State,  13  Qa.  A. 
179,  78  SE  1012;  State  v.  Beneke,  9 
Iowa  203;  State  v.  Smith,  2  Me. 
62;  Com.   v.  Downey,  9  Mass.   620. 

66.  U.  S.  v.  Sheep  Creek  John,  1 
Alaska  682;  Webb  v.  State,  32  Tex. 
652;  Hasty  v.  State,  32  Tex.  97; 
Breeding  v.  State.  31  Tex.  94;  Little 
v.  .State,  26  Tex.  110;  Wheat  v.  State, 
78  Tex.  Cr.  431,  181  SW  727;  Hum- 
phrle's  v.  State,  (Tex.  Cr.)  162  SW 
517;  Bacon  v.  State,  72  Tex.  Cr. 
296.  162  SW  617:  Towery  v.  State. 
72  Tex.  Cr.  297,  162  SW  498;  Rupard 
v.  State,  71  Tex.  Cr.  256,  158  SW  285; 
Black  v.  SUte,  68  Tex.  Cr.  151,  151 
SW  1053;  Pope  v.  State,  66  Tex.  Cr. 
51,  143  SW  611;  Parvln  v.  State,  62 
Tex.  Cr.  63,  136  SW  453;  Lee  v.  State, 
(Tex.  Cr.)  72  SW  186;  Spradllng  v. 
State,  (Tex.  Cr.)  71  SW  17:  Hogue 
v.  SUte.  (Tex.  Cr.)  70  SW  217;  Har- 
key  V.  State,  (Tex,  Cr.)  66  SW  559: 
Collins  v.  SUte,  39  Tex.  Cr.  30,  44  SW 
846;  Stewart  v.  State,  (Tex.  Cr.)  44 
SW  513;  Skidmore  v.  State,  (Tex.  Cr.) 
37  SW  859;  Walker  v.  State,  (Tex. 
Cr.)  26  SW  123;  Watson  v.  State, 
20  Tex.  A.  382;  Tiner  v.  State.  9  Tex. 
A.  674;  Conrad  v.  State,  9  Tex.  A. 
674:  Taylor  v.  State,  1  Tex.  A.  663; 
Lawrence  v.  State,  1  Tex.  A.  392; 
Coney  v.  State,  1  Tex.  A.  •  62.  See 
also  generally  Appeal  and  Error  { 
1230  et  seq. 


[a]  Bol*  appUad. — (1)  A  bond  at- 
tached to  a  petition  tbr  certiorari  of 
one  convicted  In  a  municipal  court, 
not  obligating  him  to  appear  ana 
abide  the  final  Judgment,  and  ap- 
proved by  the  mayor,  although  it  af- 
firmatively appears  from  the  sUte- 
ment  of  the  petition  that  the  city 
council  had  a  clerk,  was  faUUy  de- 
fective. Johnson  v.  Hazlehurst,  8  Ga. 
A.  841,  70  SB  258.  (2)  Where  the 
statute  requires  that  a  bond  on  appeal 
from  a  conviction  of  misdemeanor 
must  recite  that  fact,  if  the  bond 
merely  reclte4s  that  accused  was  con- 
victed of  carrying  a  pistol  and  that 
his  punishment  was  assessed  at  a  flne 
of  one  hundred  dollars,  the  appeal 
will  be  dismissed.  Roberts  v.  State, 
60  Tex.  Cr.  Ill,  131  SW  321.  (3) 
Where  the  statute  requires  that  the 
bond  shall  be  conditioned  to  abide 
the  Judgment  of  the  superior  or  the 
mayor's  court  a  bond  conditioned  to 
pay  the  eventual  condemnation  mon- 
ey is  faUUy  defective.  Simon  v. 
Savannah,  4  Ga.  A.  171,  60  SE  1036. 
(4)  Where  the  sUtute  requires  a^ 
recognizance  to  state  the  punishment 
assessed  below,  a  mere  reference  to 
the  Judgment  for  its  ascertainment 
is  faUlly  defective.  Doky  v.  SUte, 
60  Tex.  Cr.  56,  130  SW  1001.  (5) 
Where  the  sUtute  provides  that  a  de- 
fendant, convicted  in  a  Justice's  court, 
desiring  to  appeal  to*  the  county 
court,  shall  give  a  bond  conditioned 
to  prosecute  his  appeal  with  effect 
and  to  pay  suCh  flne  and  cosU  as 
shall  be  adjudged  against  him  in  the 
county  court,  etc.,  a  bond  on  appeal 
from  a  conviction  in  a  justice's  court, 
conditioned   that   defendant   well   and  ' 

truly  make  his  personal  appearance 
before  the  county  court  of  said  coun- 
ty at  its  next  regular  term,  etc.,  and 
there  remain  from  day  to  day  and 
from  term  to  term,  and  answer  In 
■aid  cause  on  trial  in  said  court.  Is 
fatally  defective  and  will  not  support 
the  appeal.     Bunton  v.  State,  52  Tex.  1 

Cr.   618,   108   SW   373.      (6)    A   recital 
in  an  appeal  bond  from  a  Judgment 
of   the   county    court   dismissing    an  ■ 
appeal   from  a  justice  In  a  criminal  ! 

case  that  appellant  "has  been  con- 
victed of  a  misdemeanor,  and  his  pun- 
ishment assessed  at  (1,  as  more  fully 
appears  by  the  transcript  from  the 
Justice  court  and  the  Judgment  of 
dismissal  duly  entered  In  this  court," 
Is  not  a  sufficient  statement  of  the 
Judgment  of  the  county  court  to  sus- 
tain an  appeal  therefrom.  Sturgeon 
V.  State.  (Tex.  Cr.)  65  SW  1067.  (7) 
Where  a  judgment  for  disturbing  the  , 

peace  was  rendered  by  the  corpora- 
tion court  of  a  town  in  favor  of  the 
sUte,    an   appeal   bond   which   recites  , 

that  the  "town"  recovered  a  Judg- 
ment against  defendant,  which  Is 
payable  to  the  town.  Is  not  sufficient 
to  support  an  appeal.  Sparr  v.  SUte, 
42    Tex.    Cr.    416.    56    SW    916.       (8)  : 

Where  a  conviction  is  had  under  a  ■ 
statute  prohibiting  the  willful  dis- 
turbance of  a  congregation  assembled 
for  religious  worship  when  conduct- 
ing themselves  In  a  lawful  manner, 
the  recognizance  on  appeal  is  fatally 
defective  which  recites  that  the  of- 
fense Is  willfully  disturbing  a  con- 
gregation assembled  for  the  purpose 
of  public  worship.  Morgan  v.  State, 
32  Tex.  Cr.  413,  23  SW  1107;  Mulli- 
nlx  V.  State,  32  Tex.  Cr.  116,  22  SW 
407;  Magee  v.  SUte,  7  Tex.  A.  99. 


For  latar  <>•■••,  a»vtlopmuatt  and  ohMifaa  In  the  law  see  cumulative  AnnoUtions,  same  title,  page  and  note  number. 
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be  entered  into  nnnc  pro  tunc  after  appeal.''  The 
appeal  may  be  dismissed  where  the  bond  is  for  a 
less  amoant  than  is  prescribed  by  statute/^  al- 
thoug'h,  in  the  absence  of  express  statute,  it  is  gen- 
erally sufficient  if  it  covers  the  fine  and  accrued 
costs  without  covering  subsequent  costs." 

[i  3371]  (2)  Estoppel  to  Impeach  Validity. 
An  acceptance  of  the  benefit  of  an  appeal,  as  fully 
as  though  the  recognizance  had  been  withih  the 
statute,  estops  one  from  claiming  that  he  did  not  in 
fact  appeal,  or  that  his  recognizance  was  informal."* 

[i  3372]  (3)  Parties— (a)  InOeneral.  A  stat- 
ute which  prohibits  a  certain  class  of  persons  from 
being  recognized  or  from  giving  bonds  in  criminal 
proceedings,  being  in  derogation  of  private  right, 
must  be  strictly  construed.'^ 

[i  3373]  (b)  Joint  Defendants.  Where  two 
or  more  joint  defendants  appeal  each  must  ezeeiyte 
a  separate  bond  or  recognizance;  a  joint  obligation 
is  insufficient  to  support  the  joint  appeal  since  fi. 
forfeiture  cannot  be  enforced  for  a  several  breach.*' 

[$  3374]  (4)  Amendment  or  Filing  New  89- 
cmity.  In  the  absence  of  a  permissive  statute,  ap- 
peal bonds  are  not  amendable."  And  where  the 
entry  of  a  valid  bond  or  recognizance  ia  a  pre- 
requisite to  an  appeal,**  in  the  absence  of  statute  the 
court  eannot,  pending  an  appeal,  permit  the  entry 
of  a  valid  bond  or  recognizance  in  place  of  one 
which  is  void**  or  defective;**  nor  can  it  supply 


nunc  pro  tunc  the  total  absence  of  such  bonci  or 
recognizance.*'  .In  -some  jurisdictions  there  are 
statutes  authorizing  appeal  bonds  or  recognizances 
to  be  amended  or  supplied.** 

[$  3375]  d.  Proceedings  in  Forma  Panperis — 
(1)  In  General.  At  common  law  there  was  no 
right  of  appeal  in  criminal  cases;*'  ai^d  11  Hen. 
YU  c  12,  pi^viding  that  every  poor  person  having 
a  cause  of  action  agfdnst  another  shall  have  writs 
according  to  the  nature  of  his  cause  without  pay- 
ment of  fees,  did  not  apply  to  criminal  appeals.'* 
In  the  United  States,  by  statute,  as  a  general 
rule,'  an  indigent  defendant  appealing  from  a  con- 
viction upon  a  proper  application  and  showing," 
is  entitled  as  'of  right  to  a  transcript  of  the  testi- 
mony at  the  expense  of  the  county  or  the  state," 
unless  he  has  voluntarily  placed  himself  in  such 
situation.'*  In  some  jurisdictions,  however,  it  is 
discretionary  with  the  court  whether  he  will  compel 
the  ^official  stenographer  to  furnish  an  impecunious 
defendant  with  a  transcript  of  the  evidence;'*  and 
in  others  an  impecunious  defendant  is  entitled  to 
have  the  appeal  heard  without  the  payment  of  costs 
as  a  condition  precedent,'*  but  is  not  alt<^ther  re- 
lieved from  liability  for  the  costs.'*  The  convic- 
tion of  a  pauper  appellant  will  not  be  reversed  on 
the  g^nnd  that  accused  was  deprived  of  a  state- 
ment of  facts  w^ere  the  failure  to  obtain  such 
statement  was  due  to  his  own  fault  or  negligence.'T 


[b]  An  appaal  boiid  not  namluc 
■oiB*  ■ta,t:iitot7  oSana*  charged,  or 
not  atatlna  facts  which  will  consti- 
tute the  offonse  on  which  defendant 
was  convicted,  ia  incurably  defective 
and  the  appeal  may  be  dismisaed. 
Webb  v.  State,  32  Tex.  652;  Hasty 
V.  State,  32  Tex.  97;  Breeding'  v.  State, 
31  Tex.  94;  Colllins  v.  State,  39  Tex. 
Cr.  SO,  44  SW  846;  Stewart  v.  State, 
(Tex.  Cr.)  44  SW  513;  Tlner  v.  State, 
9  Tex.  A.  674;  Coney  v.  State,  1  Tex. 

67.'   Se*  infra  t  3374. 

5&  Shields  V.  State,  (Tex.  Cr.) 
57  SW  670:  Miller  v.  State.  21  Tex. 
.V  275.  17  SW  429:  Fletcher  v.  State, 
9  Tex.  A..  674.  See  also  aenerally 
Appeal  and  Error  {{  1228.  1230. 

69.  Drum  v.  Ft.  Worth,  2h>  Tex. 
A.    664.    8    SW   819. 

[a]  Th»  aMliiiata  of  ooats  Itj  a 
Joatlea  approving  a  bond  made  be- 
fore the  costs  have  been  Anally  taxed 
will  be  allowed  to  stand  as  the 
amount  of  the  bond,  if  the  sum  esti- 
mated ia  BUfflclent  to  cover  ordinary 
cases  like  the  one  in  question,  al- 
though It  is  not  in  strict  compliance 
with  the  statute.  Zldeic  v.  State, 
(Tex.  Cr.)  22  SW  143. 

aO.  Wachstetter  v.  State,  42  Ind. 
166.  See  generally  Appeal  and  E!r- 
ror  S   1356  et  seq. 

ex.  State  v.  Costello,  61  Conn.  497, 
23  A  868  (holding  that  an  appeal 
from  a  conviction  ia  not  a  criminal 
action  of  proceeding  within  a  statute 
providins  that  an  attorney  shall  not 
become  recognize^  nor  give  any  bond 
in  any  criminal  action  or  proceeding 
in  which  he  sliall  be  interested  as  an 
atttomey). 

es.  Robinson  v.  State,  65  Tex.  (Tr. 
124,  114  SW  144;  Yates  v.  State, 
(Tex.  Cr.)  106  SW  1166:  Robertson 
V.  State.  (Tex.  Cr.)  100  SW  962; 
Standifer  v.  State,  (Tex.  Cr.)  66 
SW  550:  McHam  v.  State,  (Tex.  O.) 
«S  SW  911:  Leev.  State,  (Tex.  Cr.) 
57  SW  97:  McMeans  v.  State,  37 
Tex-  Cr.  130,  38  SW  998;  Goldman 
T.  sate,  85  Tex.  Cr.  436,  34  SW  122. 
See  also  Hogg  v.  State,  40  Tex.  Cr. 
109,  48  SW  580  (where  this  doctrine 
Is  recognized). 

ea.  Ham  ▼.  Peo.,  15  ni.  302;  Walsh 
T  Peo..  12  111.  77;  Swafford  v.  Peo., 
!   ni.   289. 

64.     See  supra  i  8867.      .     ,  ^ 

a8k    V.  B.  V.  Sheep  Creek  John,  1 


Alaska  682;  XT.  S.  v.  Florence,  1 
Alaska  676. 

^  66.  Holman  v.  State,  10  Tex.  658; 
Smith  v.  State,  (Tex.  Cr.)  86  SW 
833;  Ouenzcl  v.  State,  47  Tex.  Cr. 
Ill,  80  SW  371;  Peck  v.  State,  (Tex. 
Cr.)  51  SW  229;  Youngman  v.  State, 
38  Tex.  Cr.  429,  42  SW  988,  43  SW 
519;  Miller  v.  State/  21.  Tex.  A.  275, 
17  SW  429.  But  see  Collins  v.  State, 
34  Tex.  O.  95,  29  SW  274  (holding 
that,  where  on  appeal  a  sufflcient  rec- 
ognizance has  been  filed  pending  a 
motion  to  dismiss  the  appeal  on  ac- 
count of  defects  in  a  prior  one,  the 
motion  will  be  overruled). 

67.  Quarles  v.  State,  87  Tex.  Cr. 
362,    39   SW   668. 

68.  See  statutory  provisions;  and 
Wheat  v.  State,  78  Tex.  Cr.  431, 
181  SW  727;  Nelson  v.  State,  56  Tex. 
Cr.  228,  119  SW  846  (under  Acts  29th 
Leg.  [1907]  224  c  115);  Burton  v. 
State,  48  Tex.  Cr.  544,  90  SW  498; 
Chancey  v.  State,  48  Tex.  Cr.  535, 
90   SW  682. 

[a]  XalnstBtamsiit  of  appeal. — 
Under  such  statutes,  where  the  trial 
court  has  allowed  a  new  recognizance 
after  dl.sminsal  of  the  appeal  because 
the  one  originally  filed  was  defective, 
the  case  will  be  reinstated.  Chancey 
V.  State,  48  Tex.  Cr.  585,  90  SW  632. 

69.  Bee  supra  {  3261. 

70.  Bristol  V,  U.  S.,  129  Fed.  87, 
63    CCA    629. 

71.  See  Infra   t    3376, 

79.  Iowa. — State  v.  Adams,  133 
NW  706;  State  v.  Harris,  151  Iowa 
234,  130  NW  1082;  State  v.  Shaffer, 
137  Iowa  93.  114  NW  540;  State  v. 
Ooodsell,  138  Iowa  445,  113  NW  826; 
State  v.  Height,  88  NW  331;  State  v. 
Gray.  87  NW  416;  State  v.  Wright. 
Ill  Iowa  621.  82  NW  1013.  And  see 
State  v.  Steldley,  133  Iowa  31,  110 
NW  147;  State  v.  Wright,  111  Iowa 
62.  82  NW  1013;  State  v.  Robblns, 
106  Iowa  688,  77  NW  463  (in  all  of 
which  the  rule  is  recognized). 

Mont. — State  v.  Second  Judicial 
Dlst.    Ct.,    24    Mont.    566,    63    P    889. 

N.  Y.— Peo.  V.  Wlllett,  1  HowPrNS 
196,  3  N,  Y.  Cr,  54;  Peo,  v.  Jones,  34 
Hun  620  [aff  99  N.  Y.  667  mem,  2  NB 
49.  3  N.  Y.  Cr.  252]. 

Okl. — Harris  v.  State,  10  Okl.  Cr. 
417,  137  P  366,  139  P  846;  Jeffries 
v.  State,  9  Okl.  Cr.  673,  182  P  823; 
Claraday  v.  State.  9  Okl.  Cr.  552, 
132  P  691. 


Tex. — Burden  v.  State,  70  Tex.  Cr. 
349,  156  SW  1196;  Jackson  v.  State, 
70  Tex.  Cr.  292.  166  SW  1188. 

Wash. — State  v.  Fenimore,  2  Wash. 
370,   26   P  807. 

73.  State  v.  ShafFer,  137  Iowa  98, 
114  NW  640  (holding  that  a  trans- 
cript at  the  expense  of  the  county, 
was  properly  dented  to  a  defendant ' 
who  had  sufflcient  means  when  he 
was  arrested  to  make  his  defense  but 
who  thereafter  voluntarily  conveyed 
it  for  the  benefit  of  his  wife  and 
children  and  liurposely  deprived  him- 
self of  the  means  necessary  to  meet 
the  expenses  of  his  defense);  Wain- 
wrlght  V.  State,  11  Okl.  Cr,  547,  149 
SW  914  (holding  that  a  defendant 
who,  subsequent  to  his  conviction  and 
after  perfecting  his  appeal,  voluntar- 
ily conveys  certain  real  property  to 
his  Intended  bondsmen  is  not  entitled 
to  a  transcript  of  the  testimony 
taken  upon  the  trial  at  the  expense  of 
the  county  and  is  not  entitled  to 
prosecute  an  appeal  In  forma  pau- 
peris  at   the   expense   of   the   state). 

74.  Bx  p.  Morgan,  122  Ind.  428, 
23  NE'868;  Merrick  v.  State,  68 
Ind.   327. 

76.  Williams  V.  State,  18  Oa.  A. 
179,  78  SE  1012;  Klnsey  v.  State,  18 
Oa.  A.  422,  77  SE  369. 

76.  Kinsey  v.  State,  12  Oa.  A. 
422,   77   SE  369. 

77.  Herrera  v.  State,  78  Tex.  <3r. 
259,  180  SW  1079. 

[a]  TUB  mle  has  htm.  appliad: 
(1)  Where  he  did  not  file  an  affl- 
davit  of  his  Indigence  until  a  mo< 
tlon  for  a  new  trial  was  pending. 
Herrera  v.  State,  78  Tex.  Cr.  259, 
180  SW  1097.  (2)  Where,  although 
given  an  opportunity  so  to  do,  ho 
failed  to  procure  a  statement  by  us- 
ing the  statement  on  a  prior  appeal. 
Herrera  v.  State,  supra.  (3)  Where 
he  failed  to  compel  the  stenographer 
by  mandamus  to  comply  with  an  or- 
der of  the  court  to  furnish  him  the 
transcript.  Herrera  v.  State,  supra; 
Chavarlo  v.  State.  72  Tex.  Cr.  240, 
161  SW  972;  Wood  v.  State,  67  Tex. 
Cr.  609,  150  SW  194.  (4)  Where, 
having  been  aole  to  employ  counsel. 
It  does  not  affirmatively  appear  from 
the  record  that  his  counsel  could  not 
have  made  up  a  statement  of  the  evi- 
dence from  memory.  Harris  v.  State, 
10  Okl.  Cr.  417,  137  P  365,  139  P 
846. 
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So  a  bond  to  secure  the  payment  of  costs  may  be 
dispensed  with  where  appellant  makes  a  sufficient 
showing  of  inability  to  furnish  itJ^  An  order  allow- 
ing an  appeal  in  forma  pauperis  without  giving  bond 
must  be  signed  by  the  judge/'  and  if  not  signed  by 
the  judge  but  by  the  clerk  the  appeal  must  be  dis- 
missed.^ An  order  of  the  trial  court  permitting  a 
convicted  defendant  to  prosecute  an  appeal  in  forma 
pauperis  does  not  relieve  him  of  paying  the  docket 
fee  in  the  appellate  court  which  is  necessary  to  per- 
fect his  appeal,"'  although  it  may  be  persuasive,  upon 
I  a  timely  application  made  in  the  appellate  coiirt  for 
permission  to  prosecute  the  appeal  without  the  pay- 
'ment  of  such  fee.** 

.    In  the  fedsral  courts  provision  is  made  for  ap- 
peals in  forma  pauperis."^    Under  the  statute  the 
.court  is  without  power  to  order  its  reporter  to  for- 
niah  accused  a  transcript  of  the  evidence  without 
'  eompensation  or  at  the  expense  of  the  government.*^ 
■  Under  a  statute  authorizing  writs  of  error  in  capital 
1  oases  without  security,*'  |;he  writ  may  be  prosecuted 
in  forma  pauperis,  although  capital  punishment  was 


not  inflicted  in  the  particular  case.** 

[$  3376]  (2)  Affidavit.  In  order  that  an  in- 
digen);  defendant  who  appeals  may  be  relieved  from 
payment  of  cost  it  is  necessary  that  a  pauper  affi- 
davit be  filed,*'  and  be  embraced  in  the  transcript.** 
The  affidavit  must  be  such  as  would  support  a  prose- 
cution for  perjury.**  It  must  show  defendant's  in- 
digence.*" In  some  jurisdictions  the  affidavit  must 
show  that  the  appeal  is  taken  in  good  faith,*'  but  in 
others  this  is  unnecessary.'?  Where  an  applicant  for 
a  writ  of  certiorari  is  required  to  give  a  bond  for 
his  appearance,  or  in  lieu  thereof  he  is  required  to 
make  an  afB  davit  that  he  is  unable  to  give  such  a 
bond,  an  affidavit  that  he  is  unable  by  reason  of  his 
poverty  to  pay  the  costs  is  not  equivalent  to  an 
affidavit  of  his  inability  to  give  the  prescribed 
bond.'* 

,  [$  3377]  7.  Notice  of  Appeal.  The  mode  and 
time  of  giving  notice  of  appeal  are  regulated  by 
statute,**  and  failure  to  give  notice  in  conformity 
with  the  statute  is  ground  for  dismissal  of  the  ap- 
peal,'* unless  such  requirements  are  waived  by  sub- 


TC.  Williams  v.  State,  13  Oa.  A. 
179.  78  SB  1012;  Husbands  v.  State, 
lOE  Hiss.  613,  62  S  278;  SUte  v. 
Parish,  161  N.  C.  659,  65  SE  762;  State 
''V^  Kerns,  90  (N.  C.  650.  And  see 
cenerally  Appeal  and  Error  1.1166. 

79.    State    v.    Parish,     161     N.    C. 
'  659,    66    SE   762.      See   also    supra,  t 
3366. 

aoil  State  v.  Parish,  151  N.  C. 
659,  66  SE  762.  See  also  supra  1 
3366. 

81.  State  V.  Moulton,  262  Mo.  137, 
170  SW  1111;  State  v.  Pleskl,  248 
Ho.  715,  154  SW  747.  See  also  supra 
si  33S8. 

.    aa.     state   V.   Pleskl,    248    Mo.    715, 
164  SW  747. 

'     88.     Act   July    20,    1892    (27    St.    at 
,  L.  252  c  209  I  1),  as  amended  by  Act 
June    26,    1910    (36    St.    at    L.    866    c 
435).  ^ 

,      84.     U.  S.  T.  Fair,  235  Fed.  1015. 
85.    Act   Febr.    6,    1889    (St.   at   L. 
656  c  113   I   6). 

88.  U.  S.  V,  Matheaon,  4  Alaska 
,41  [foil  Fltxpatrlck  v.  U.  S.,  178 
:U.  S.  304,  20  &Ct  944.  44  L.  ed. 
,1078]. 

87.  Thorpe  t.  State,  92  Qa.  470, 
-17  SB  693;  Farmer  y.  State,  77  Qa. 
,  134.  / 

[a]  Bead  on.  e«rtio*«il^-A  statute 
which  requires  one  who  sues  as  a 
.  pauper  to  swear  "that  he  is  unable, 
from  his  poverty,  to  pay  the  costs" 
Is  mandatory,  and  the  aRldavit  is  a 
condition  to  the  grantlns:  of  a  writ 
of  certiorari,  if  the  applicant  gives 
no  bond.  Farmer  v.  State,  77  Oa. 
134. 
.  88.  Thorpe  v.  State,  92  Qa.  470, 
17  SE  693  (holding  that  the  court 
has  no  discretion  to  permit  it  to  be 
filed  and  sent  up  afterward  .when  the 
case  Is  found  to  be  absolutely  with- 
out merit). 

88.  Swain  v.  State,  8  Qa.  A.  410, 
69  SE  310;  Hutchlns  y.  State,  8  Ga. 
A.  409,  69  SE  309. 

La]  Til*  shetlff  oaanot  attest  an 
aflVdavit  In  forma  pauperis  made  for 
the  purpose  of  avoiding  the  payment 
of  costs  of  the  appellate  court.  Heard 
V.  SUte,  121  Oa.  138.  48  SB  905. 

aa  State  V.  Earl.  66  Iowa  84,  23 
NW  275;  State  v.  Divine.  69  N.  C. 
390;  Smith  v.  State,  70  Tex.  Cr. 
241,  156  SW  224:  Kelly  v.  State,  69 
Tex.  O.  550,  165  SW  225;  Currie 
V.   State.    10   Tex.  A.    90. 

91.  State  V.  Martin,  172  N.  C.  977. 
90  SB  502;  State  v.  Atkinson.  141 
N.  C.  734.  53  SB  228;  State  v.  Harris, 
114  N.  C.  830.  19  SE  154;  State  v. 
Rhodes,  112  N.  C.  856.  16  SE  930: 
State  V.  Jackson,  112  N.  C.  849,  16 
SB  906;  State  v.  Shoulders,  111  N. 
C.   637,   15   SE  877;   State   v.   Wylde, 


110  N.  C.  500,  15  SE  5;  State  v. 
Duncan,  107  N.  C.  818,  12  SE  382: 
State  V.  McCoury.  103  N.  C.  352,  i 
SB  412;  State  v.  Tow,  103  N.  C. 
350,  9  SE  411;  State  v.  Jones,  93 
N.  C.  617;  State  v.  Payne,  93  N.  C. 
612;  State  v.  Moore,  93  N.  C.  500; 
State   V.    Morgan.    77  N.   C.    610. 

93.  SUte  V.  Harris,  161  Iowa  234, 
237,  130  NW  1082  (where  the  court 
said:  "Xt  is  suggested  by  the  state 
that  there  should  be  a  showing  of 
merits  with  the  application.  We  do 
not  think  it  necessary,  however.  ?t 
is  cerUin  that  this  court  would  not 
determine  the  merits  of  the  appeal  oil 
application  for  a  transcript  which  is 
necessary  to  present  the  case,  and  it 
must  be  presumed,  we  think,  that  an 
appeal  is  taken  in  good  faith,  unless 
some  showing  be  made  to  the  con- 
trary"). 

93.  Johnson  v.  SUte,  7  Qa.  A.  660, 
67  SB  684. 

94.  See  sUtutory  provisions. 

[a]  Tha  Twaiana  atatnta  providing 
that  an  appeal  by  the  sUte  In  a  crim- 
inal case  shall  sUnd  for  trial  after 
filing  the  transcript  and  notice  of  ap- 
peal requires  that  the  notice  be  Hied 
with  the  clerk  of  the  appellate  tribu- 
nal and  not  with  the  clerk  of  the 
court  from  which  the  appeal  was  tak- 
en. SUte  V.  Sutherlln,  166  Ind.  339, 
75   NB  642. 

[b]  In  Koataoa  an  appeal  Is  Uken 
by  defendant  by  giving  notice  in  open 
court  of  his  Intention  so  to  do  at  the 
time  of  the  rendition  of  the  verdict 
or  judgment,  or  by  filing  with  the 
Justice  within  Ave  days  thereafter  a 
written  notice  of  appeal.  State  v. 
Tenth  Judicial  Dlst.  Ct.,  33  Mont.  119, 
82  P  663. 

[c]  In  Texas  (1)  notice  must  be 
given  in  open  court  and  entered  of 
record.  Parish  v.  State,  77  Tex.  Cr. 
19,  177  SW  93;  Brannan  v.  State,  76 
Tex.  Cr.  492.  175  SW  697;  RIos  V. 
State,  76  Tex.  Cr.  364.  174  SW  1050; 
Tores  v.  State,  74  Tex.  Cr.  37,  166 
SW  5S3;  Ex  p.  Martinez,  66  Tex.  Cr. 
1.  145  SW  959}  Toung  v.  State,  60 
Tex.  Cr.  290,  131  SW  413.  (2)  An 
entry  In  the  judge's  private  docket  is 
insufficient.  Rios  v.  State,  supra.  (3) 
Formerly  the  giving  of  express  no- 
tice and  formal  entry  thereof  was 
unnecessary  where  the  appeal  was  by 
defendant.  Hammons  v.  State,  8 
Tex    272 

95.  Ala. — Chandler  v.  SUte,  12 
Ala.  A.  287,  68  S  536. 

Arts. — ^Hunter  v.  Terr.,  36  P  175. 

Cal. — Peo.  v.  Reese,  13  <3al.  A. 
327,  lu9  P  640;  Peo.  v.  Finerty,  8 
Cal.  A.  466,  97  P  73;  Peo.  v.  Salas, 
2  Cal.  A.  537,   84  P  296. 

Ida. — SUte  v.   Leeper,   30  Ida.   534, 


166  P  997. 

Ind.— Buell  v.  SUte,  69  Ind.  12S; 
McLaughlin  v.  $Ute,  66  Ind.  193. 

Iowa. — SUte  y.  Devlnney,  143  NW 
1106;  SUte  v.  Davis,  118  NW  818; 
SUte  V.  Saylers,  103  NW  964;  State 
V.  Brooks,  83  Iowa  754,  50  NW  43; 
State  V.  Moran,  8  Iowa  399. 

Hont. — Terr.  y.  Fallis,  2  Mont.  236. 

Nev. — State  v.  Preston,  80  Nev.  301, 
96    P    918,    97    P    388. 

N.  T. — ^Peo.  V.  Green,  187  App.  Dlv. 
763,   122  NTS   671. 

N.    C. — Statfe    V.    Johnson,    109    N. 

C.  852,    13    SB   843. 

Okl.— Bailey  v.  Terr.,  9  Okl.  461, 
60  P  117;  Killebrew  V.  SUte,  11  Okl. 
Cr.  535,  148  P  1068;  Thompson  v. 
State.  7  Okl.  Cr.  384,  123  P  863  (pre- 
mature notice);  FulUngim  v.  SUte. 
(Cr.)  122  P  943:  McDanlel  v.  SUte, 
6  Okl.  Cr.  696,  119  P  270;  Cloyd  v. 
SUte,  6  Okl.  Cr.  530,  119  P  1125: 
Stumpf  V.  SUte,  6  Okl.  Cr.  169.  117 
P  648;  Landers  v.  SUte,  6  Okl.  Cr. 
706.  115  P  378;  Manuel  v.  SUte, 
5  Okl.  Cr.  627.  lls  P  605;  Clemmons 
V.  SUte,  5  Okl.  Cr.  119,  113  P  238; 
Holmes  v.  State,  .4  Okl.  Cr.  374,  111 
P  6S7;  State  v.  Richardson,  4  Okl. 
Cr.  373,  111  P  687;  Hughes  v.  State, 
4  Okl.  Cr.  333,  111  P  964;  Crouch  v. 
State,  (Cr.)  Ill  P  665;  McGlnnia  v. 
State,  3  Okl.  Cr.  732,  109  P  80;  Bur- 
ton V.  State,  3  Okl.  Cr.  730,  109  P 
1113;  Houok  v.  SUte,  3  Okl.  Cr.  483. 
106  P  977;  James  y.  U.  S.,  3  Okl. 
Cr.  482,  106  P  975;  Chesney  v.  SUte. 
3  Okl.  Cr.  454,  106  P  651;  Mulllksn 
V.  SUte,  3  Okl.  Cr.  433,  106  P  650; 
Files  V.  State,  3  Okl.  Cr.  418,  106 
P  556;  Silva  v.  SUte.  3  Okl.  Cr. 
417.  106  P  556;  McCullough  v.  SUte, 
2  Okl.  Cr.   717,   103  P  1071. 

Or. — State  v.  Webb.  59  Or.  235. 
117  P  272;  State  v.  Berger,  51  Or. 
166,  94  P  181;  SUte  v.  Blazler.  36 
Or.   97,  60  P  203. 

Porto  Rico. — Peo.  v.  Guzman,  IS 
Porto  Rico  276. 

S.  C. — State  v.  'Gandy,  87  S.  C. 
523,  70  SB  163  (magistrate  has  no 
power  to  waive  time  of  notice);  Gibbs 
V.  Beckett,   84  S.  C.  634,   66  SB  1000. 

S.    D. — State    v.    Hueremann,    37    S. 

D.  649,  169  NW  398. 

Tex. — ^Rlos  V.  State,  76  Tex.  Cr. 
364,  174  SW  1050;  Orlffln  v.  SUte, 
76  Tex.  Cr.  306,  174  SW  351;  Toung 
V.  SUte.  72  Tex.  Cr.  275.  161  SW 
973;  Ex  p.  Martinez,  66  Tex.  Cr.  1, 
145  SW  969;  Greg  v.  SUte.  65  Tex. 
Cr.  49,  143  SW  183;  Jones  v.  State, 
62  Tex.  Cr.  356,  137  SW  670;  Offleld 
v.  State,  61  Tex.  O.  585,  1.15  SW 
666;  Smith  v.  State,  (Cr.)  132  SW 
472;  Toung  v.  SUte,  60  Tex.  Cr.  290, 
131  SW^  413;  Nlckerson  v.  SUte, 
(Cr.)   126  SW  601;  Caay  v.  SUte,  56 
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mission  of  the  case  on  the  merits.**  Thus,  if  the 
statute  teqnirea  that  the  notice  of  an  appeal  shall 
be  filed  with  the  clerk,  an  oral  notice  in  open  court 
is  insufficient  to  give  the  appellate  court  jurisdic- 
tion,*' and  so  is  a  written  notice  of  intention  to 
appeal.*^  And  where,  as  in  Texas,  notice  must  be 
given  in  open  court  and  entered  of  record,*"  if  the 
notice  is  not-  entered  on  the  record  during  the  term, 
jurisdiction  is  not  conferred  on  the  appellate  court 
by  a  subsequent  entry  of  the  notice  nunc  pro  tune.^ 
And  it  has  been  held  under  the  Texas  statute  that 
a  recital  at  the  close  of  the  sentence  that,  as  de- 
fendant had  given  notice  of  appeal,  judgment  would 
be  suspended  is  insu£Bcient  as  an  entry  of  notice  of 
appeal,^  although  there  are  cases  in  this  state  in 
vbich  the  opinion  is  expressed  that  the  sentence 
is  a  part  of  the  minutes  of  the  court,  and  that  a  no- 


tice of  appeal  referred  to  in  the  sentence  bearing' 
evidence  that  notice  of  appeal  was  g^ven  in  open 
court  is  sufScient  to  confer  jurisdiction  on  the  ap- 
pellate court.'  Where  the  notice  of  appeal  is  not 
filed  or  served  within  the  statutory  time  the  ap- 
peal will  be  dismissed,'  unless  the^time  is  extended,'^ 
or  unless  the  appellate  court  excuses  the  delay.* 
Where  t&e  statute  provides  that  an  appeal  may  be 
taken  by  the  service  of  a  notice  upon  designated 
persons  the  appeal  may  be  considered  to  have  been> 
taken  as  of  the  date  upon  which  the  notice  wasi 
served.''  An  indorsement  showing  that  a  notice  was 
filed  on  the  day  of  its  date  with  an  admission  of> 
service  indorsed  raises  a  presumption  that  the  notice> 
was  served  the  day  it  was  filed.^  Defendant  is- 
usually  required  to  serve  his  notice  of  appeal  on  the 
prosecuting  attorney,*  unless  by  statute  oral  notice: 


Tex.  Cr.  615,  120  SW  418;  Thompson 
V.  State,  (Cr.)  120  SW  196;  Rowland 
V.  State.  (Cr.)  117  SW  797;  Lenox  v. 
State  SB  Tex.  Cr.  259,  116  SW  816; 
Belcher  v.  State.  (Cr.)  115  SW  1185; 
Hendon  v.  State,  (Cr.)  114  SW  135; 
Tea^ue  v.  State,  53  Tex.  Cr.  603, 
506.  507.  Ill  SW  405;  Dennis  v. 
State,  (Cr.)  99  SW  1016;  Beck  v. 
State.  (Cr.)  76  8^923;  Hurlock  v. 
State,  (Cr.)  43  SW  992;  Truss  v. 
State,    38  Tex.  Cr.  291,   43  SW  92. 

B.  C— Kex  V.  Mah  Yin,  9  B.  C. 
31SL 

Ont. — Re  EnUbtt,  80  Ont  L.  689,  5 
OntW^N    952. 

See  senerelly  Appeal  and  Error  { 
1284. 

[a]  Suffloinuy  «f,  a«rtl««y— (1)  In 
Alabama,  under  Acts  (1916)  p  712 
i  7,  regulating  appeals  In  criminal 
cases  and  reQulrlng  an  entry  of  rec- 
ord at  the  rendition  of  judgment  that 
defendant  appeals,  or  on  the  fllink  of 
a  written  statement  of  appeal,  the 
entry  of  judgment  of  conviction  re- 
citing that  defendant  made  known  his 
desire  to  prosecute  an  appeal  there- 
from and  ordering  suspension  of  sen- 
tence pending  said  appeal  shows  that 
defendant  has  oomplled  with  all  the 
requirements  of  the  statute  necessary 
to  a  review  of  the  conviction.  Sher- 
man ▼.  State,  (Ala.  A.)  72  S  766. 
(2)  In  California,  wh^re,  after  ac? 
eosed's  motion  for  a  new  trial  and 
in  arrest  of  judgment  has  been  over- 
ruled and  the  trial  court  pronounces 
sentence,  the  statement  of  accused's 
counsel  that  he  would  like  to  give 
notice  of  appeal  from  the  verdict  and 
tlie  Indgment  denying  the  motions  la 
■ufficient  notice  of  appeal.  Peo.  v. 
Crosby,  17  C:al.  A.  618,  120  P  441. 
1 3)  In  Idaho,  where  a  defendant  ap- 
peals from  a  judgment  of  conviction 
of  a  justice's  court,  under  Rev.  St. 
(1SS7)  S  8321,  and  flies  and  serves  a 
notice  of  appeal  which  gives  the  title 
of  the  court  and  cause  and  the  date 
on  which  the  judgment  was  entered, 
and  which  states  that  the  judgment 
was  In  favor  of  the  state  and  against 
defendant,  and  that  he  appeals  from 
the  Judgment  and  the  whole  thereof, 
such  notice  of  appeal  sufficiently 
states  the  character  of  the  judgment 
as  required  by  the  statute.  State 
T.  Barnard.  13  Ida.  439,  90  P  1. 
(4)  In  Indiana,  where  a  judgment 
of  conviction  was  rendered  Febr.  18, 
1910,  and  the  transcript  was  filed  in 
the  supreme  court  March  31,  1910, 
and  appellant's  brief  was  filed  the 
same  day  and  appellee's  was  filed 
July  16.  1910,  when  the  objection 
was  made  to  the  jurisdiction,  and  on 
July  29.  1910,  appellant  notified  the 
prosecuting  attorney  of  the  appeal 
and  flled  proof  of  notice  in  the  office 
of  the  clerk  of  the  supreme  court  on 
July  30.  1910,  It  was  such  a  com- 
pliance with  the  statute  as  to  confer 
jurisdiction. .  Merrill  v.  State,  175 
Ind.  139.  93  NE  857,  44  LRAN9  439. 
'»>  In  Wisconsin,  under  St.  9  4761, 
relative  to  appeals  from  a  justice's 
toart  requiring  appellant  to  give  the 


ing,  notice  of  appeal  from  the  dis- 
trict court  of  Milwaukee  county  is 
given  to  the  justice  by  filing  It  with 
the  clerk  and  calling  the  court's  at- 
tention thereto  by  a  motion  for  a 
supersedeas  and  by  presenting  an 
appeal  recognizance  for  approved  or 
allowance,  it  not  being  necessary  to 
serve  the  notice  on  the  justice.  State 
V.  Momsen,  163  Wis.  203,  140  NW 
1117. 

[b]  Proof  that  a  notlo*  waa  sArrad 
"soon  aftax  tbe  trial"  is  not  proof 
that  it  was  served  within  ten  days 
after  trial  as  required  by  statute. 
State  v.  Johnson,  109  N.  C  852, 
13  SB  843. 

[c]  Fxematnze  notlo«<— Where  no- 
tice of  appeal  is  given  prior  to  the 
rendition  of  judgment,  the  appeal 
will  be  dismissed.  State  v.  Carrerot, 
133  lA.  487,  63  S  599;  Jeffries  v. 
State,  10  Okl.  Cr.  587,  139  P  1153; 
Spear  v.  State,  7  Okl.  Cr.  379,  123 
P  852. 

96.  Chandler  v.  SUte,  12  Ala.  A. 
287,   68   S   636. 

[a]  In  OntazlO)  when  notice  of 
appeal  is  given  for  the  wrong  session 
and  the  appeal  is  not  heard  on  the 
merits,  the  right  to  certiorari  is  not 
taken  away  by  (^an.  Rev.  St.  c  178  I 
84.     Reg.  y.  Becker,   20  Ont.  676. 

vr.  Flores  V.  Terr.,  14  Aris.  843, 
128  P  49;  Hunter  v.  Terr.,  (Arts.) 
36  P  175;  Long  v.  State,  3  Tex.  A. 
321;  Cole  V,  Terr.,  3  Wash.  T.  99,  13 
P  664. 

98.  State  v.  Preston,  80  Nev.  301, 
95  P  918,  97   P  388. 

99.  See  supra  note  94  [c]. 
1.    Offleld  V.  State,  61  Tex.  Cr.  686, 

135  SW    566.  ' 
3.     Raines    v.    State,    68    Tex.    O. 

605,  151  SW  811;  Young  v.  State, 
41    Tex.    Cr.    247,    53    SW    1028. 

3.  Brannan  v.  State,  76  Tex.  Cr. 
492,  175  SW  697;  Lewis  v.  State, 
(Tix.  Cr.)    39   SW  870. 

4.  State  v.  Carrerot,  133  La.  487, 
63  S  599;  Jeffries  v.  State,  10  Okl. 
Cr.  587,  139  P  1158;  Thompson  v. 
State,  7  Okl.  Cr.  384,  123  P  858;  Spear 
V.  State.  7  Okl.  Cr.  379,  123  P  832; 
Landers  v.  State,  5  Okl.  Cr.  708, 
115  P  378;  Hughes  v.  State,  4  Okl, 
Cr.    333,    111    P    964. 

[a]  ,In  CaUfomia  service  on  the 
district  attorney  of  the  notice  of  ap- 
peal from  an  order  denying  a  new 
trial  after  the  expiration  of  more 
than  sixty  days  after  denial  of  the 
new  trial  is  ineffectual.  Peo.  v.  Sa- 
las,   2  Cal.  A.   537.   84   P  296. 

5.  Gilbert  v.  Rex,  38  Can.  S.  C. 
207. 

[a]  In  iroitliwMt  Territory  the 
court  has  power  to  extend  the  time 
of  service  after  the  expiration  of  the 
time  limited  by  the  statute.  Gilbert 
v.   State.   38   C^an.   S.   C.  207. 

e.     State    V.    Price,    29    S.    D.    419, 

136  NW  1087  (holding  that,  where 
the  attorney  of  accused  attempted  in 
good  faith  to  perfect  an  appeal,  but 
through  ignorance  failed  to  serve  the 
notice  of  appeal  on  the  attorney-gen- 

,_ „  _,^  ^       era!  and  to  send  to  the  clerk  of  the 

jostlce  notice  of  such  appeal  in  writ-    supreme  court  a  copy  of  the  notice 


within  the  time  provided  by  the  rules,- 
but  there  was  no  great  delay  in  tak^ 
ing  the  necessary  steps,  the  supreme 
court  would  grant  accused  time  with-' 
In  which  to  serv6  on  the  attorney- 
general  notice  of  the  appeal  and  brief 
and  a  copy  of  the  notice  of  appeal  and 
brief  on  the  clerk  of  the  supreme 
court). 

7.  Price  V.  .  SUte,  74  Ind,  663; 
State  V.  Quick,  73  Ind.  147;  Wlnsett 
V.  State,  54  Ind.  437;  Nichols  v. 
State,  27  Ind.   A.   444,  61   NE  694. 

8.  Peo.  v.  Ah  Tute,  56  C^l.  119. 

9.  Cal.— Peo.  v.  Bell,  70  Ciil.  38,. 
11  P  327;  Peo.  v.  Flnerty,  8  Cal.  A. 
466,  97  P  73;  Peo.  v.  Saias,  2  Cal. 
A.   537.   84   p.  296. 

Ida. — State  v.  Squires,  15  Ida.  827, 
97   P    411. 

Ind.— Hiser  v.  .State,   173   Ind.   192, 

89  NB  844;  Oarr  v.  State,  82  Ind.  11.    .. 
Nev. — State  v.  Preston,  80  Nev.  801, 

95  P  918.  97  P  388. 

Okl. — Bailey  v.  Terr..  9  Okl.  461, 
60  P  117;  Means  y.  State,  10  OkL 
Cr.  681,  139  P  1155;  Starr  v.  State. 
9  Okl.  Cr.  184,  180  P  1176;  Vian  V. 
Stete,  8  Okl.  Cr.  588,  128  P  1103,  129 
P  460;  McDaniel  v.  State,  6  Okl.  Or. 
696,  119  ""P  270;  Clemmons  v.  State.. 
(Cr.)  115  P  610;  Walts  v.  State.  6  OkL 
Cr.  670,  115  P  607;  State  .v.  Brown, 
5  Okl.  Cr.  679,  114  P  340;  Manuel 
v.  State,  5  Okl.  Cr.  627,  116  P  6061 
Andrews  v.  State,  5  Okl.  O.  124,  113 
P  241;  Clemmons  v.  State,  5  Okl.  O. 
119,  113  P  238;  Wilson  v.  U.  8.,  4 
Okl.  Cr.  517,  111  P  659;  Crduch  v. 
State,  (Cr.)  Ill  P  655;  Ensley  v. 
State,  4  Okl.  Cr.  49.  109  P  250;  James 
V.  U.  S.,  3  Okl.  Cr.  482,  106  P  976: 
Chesney  v.  State,  3  Okl.  Cr.  464.  106 
P  661;  Blunt  v.  State,  3  Okl.  Cr. 
449,  106  P  806;,  Brown  v.  State,  3 
Okl.  Cr.  442,  106  P  808;  Bailey  v: 
State,  3  Okl.  Cr.  366,  106  P  848;  C^arv 
lisle  v.  State,  3  Okl.  Cr.  866,  106  P 
349;  Wilson  v.  State.  3  Okl.  Cr.«348, 
106  P  348;  Bonaparte  v.  U.  S.,  3  Okl. 
C^r.  345.  106  P  347;  Howard  v.  State, 
2  Okl.  Cr.  642,  103  P  864;  Arispi  v. 
Terr.,   2  Okl.   Cr.   79,  99   P  1099. 

Or. — State  v.  Connolly.  49  Or.  406, 

90  P  202;  State  v.  Horner,  36  Or. 
68.   59  P  549. 

Wyo. — Caldwell  v.  State,  12  Wyo. 
206,   74  P  496. 

B.  C— Rex  V.  Lai  Ping,  11  B.  C. 
102. 

Ca]  An  Indonremest  of  dne  aexrw 
ioe  by  the  district  attorney  6n  de- 
fendant's notice  of  appeal  estops  the 
state  from  afterward  claiming  that 
there  was  no  service  of  the  notice. 
Peo.  V.  Sehmltz,  7  Cil.  A.  330,  94  P 
406,  15  LRANS  717. 

[b]  Servioe  on  deputy.— In  Indi- 
ana under  Burns  St.  Annot.  (1908) 
9  2217.  requiring  written  notice  of 
appeal  in  a  criminal  case  to  be  served 
upon  the  prosecuting  attorney,  but 
permitting  parties  to  waive  such  no- 
tice or  to  enter  their  appearance  in 
writing,  service  of  notice  of  appeal 
upon  the  deputy  prosecuting  attorney 
Is  insufficient.  Hlser  v.  State,  173 
Ind.  192,  89  NE  844. 

[a^     Votioe  of  as  appeal  from  • 
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of  appeal  in  open  court  is  sufflcient/"  or  unless  the 
state  waives  the  notice."  In  most  cases  appellant 
must  also  serve  a  notice  on  the  clerk  of  the  court 
from  which  he  appeals.^*  Upon  failure  to  comply 
with  these  statutory  requirements  the  appeal  will 
be  dismissed,^^  notwithstanding  such  officers  bad 
actual  notice  of  the  appeal,'*  unless,  under  some 
atati)tes,  the  defect  is  cured  by  service  upon  the 
attorney-general  of  a  summons  in  error,  or  by  se- 
curing a  waiver  thereof."  Under  some  statutes  no- 
tice of  an  appeal  by  the  state  must  be  served' on 
accused  personally  if  he  resides  in  the  county  and 
can  be  found  therein;'*  and  under  such  statutes  de- 
fendant's attorney  cannot  accept  service  of  notice 
of  appeal  by  the  state,^^  but  if  defendant  does  not 
reside  in  the  county  service  may  be  made  on  his 
attorney;"  or,  if  defendant  cannot  be  found,  sub- 
stituted service  may  be  made  according  to  the  local 
mles  of  practice."  In  other  jurisdictions  notice 
may  be  served  on  defendant  or  on  his  attorney,^ 
but  personal  service  on  defendant  in  another  county 
will  not  be  sufficient.^*  The  granting  of  a  new  trial 
after  notice  of  appeal  has  been  given  operates  to 

tudfnua^  of  a  moalolpal  o<mrt«  In 
which  the  city  prosecutes,  imist  be 
served  on  the  city  or  its  attorney. 
Graham  v.  State,  1  Ark.  79;  Nichols 
v.  Bute.  27  Ind.  A.  444,t  61  NE  684; 
State  ▼.  Sexton,  42  Minn.  154,  43  NW 
846. 

10.  State  V.  Tenth  Judicial  Dlst 
Ct.,   S3  Mont.  119,  82  P  6«3.  ' 

11.  Long  V.  State,  176  Ind.  17, 
92  NE  653;  Hlzer  v.  State,  173  Ind. 
192,  89  NB  844;  Summers  V.  State, 
El  Ind.  201. 

{a]  A  reaeral  app—Tmnoe  entered 
by  the  attorney-general  is  sufficient 
to  give  the  appellate  court  jurisdic- 
tion. Blunt  V.  State,  3  Old.  Cr. 
449,  196  P  806;  Brown  v.  State,  S 
Okl.  Cr.   442,   106  P  808. 

[b]  By  fliinf  ita  brief  cm.  the  mer- 
tta  on  a  criminal  appeal  the  state 
entered  a  full  appearance  and  waived 
any  question  as  to  the  form  or  suf- 
ficiency of  the  notice  of  appeal. 
t«nK  V.  State,  175  Ind.  17,  92  NB 
<63. 

IS.  Ala.— Harkey  v.  State,  IS  Ala. 
A.  203.  68  3  6B9. 

Arlu. — Florej!  v.  Terr.,  14  Arlx.  843, 
128  P'  *9;  Hunter  v.  Terr.,  86  P 
176. 

Cal.— Peo.  v.  Pinerty.  8  Cal.  A.  466, 
97  P  73. 

Ida.— ^State  v.  Squires,  16  Ida.  327, 
97  P  411. 

Iowa. — Manning:  vt  Wichmer,  66 
NW  756;  State  v.  Rogers,  71  Iowa 
768,  32  NW  7. 

Kan.^^terr  v.  State,  1  Kan.  331. 

Ment. — Terr.  v.  Hanna,  6  Mont.  246, 
6   P  250. 

Nev. — State  v.  Preston,  80  Nev.  801, 
96   P   918,    97   P    388. 

N.  T. — Peo.  V.  Green,  187  App.  Dlv. 
768,    122   NTS   571. 

Okl. — Bailey  v.  Terr.,  9  Okl.  461, 
60  P  117:  Means  v.  State,  10  Okl. 
Cr.  681,  189  P  1155;  Starr  v.  State, 
9  Okl.  Cr.  184,  130  P  1176;  Vlan  v. 
State,  8  Okl.  Cr.  688,  128  P  1103,  129 
P  460:  McDanlel  v.  State,  6  Okl.  Cr. 
•96,  119  P  270;  Clemmons  v.  State. 
(Or.)  116  P  610;  Walts  v.  State,  6 
Okl.  Cr.  670,  116  P  607;  Manuel  v. 
State.  6  Okl.  Cr.  627.  116  P  606; 
Andrews  v.  State,  6  Okl.  Cr.  124,  113 
P    241;    Clemmons    v.    8tat«,    6    Okl 

^  — riiaA..' 


86t  aside  such  notice.'* 

Formal  reqniiitesi  The  notice  must  in  some  way 
manifest  an  intention  to  appeal.'^  A  notice  of  ap- 
peal from  the  verdict  is  not  a  good  notice  of  ap- 
peal;'* neither  is  a  request  to  fix  the  amount  of 
recognizance  on  appeal."  The  notice'  must  be  ad- 
dressed to  the  adverse  party.**  Notice  on  the  part 
of  the  state  should  be  signed  by  the  official  taking 
the  appeal.*^  But  notice  on  the  part  of  accused 
may  be  signed  by  an  attorney  other  than  his  at- 
torney of  record,  where  formal  substitution  of  at- 
torneys is  not  required.**  Some  statutes  do  not  re- 
quire that  the  notice  of  appeal  shall  be  signed.** 
A  clerical  error  referring  to  the  judgment  of  con- 
viction as  an  order  will  not  affect  the  appeal  as  one 
from  a  judgment  where  the  notice  otherwise  suf- 
ficiently identifies  it  as  a  judgment.'* 

Amending  notice.  Where  a  notice  of  appeal  is 
ndt  defective'  as  to  form  or  substance  it  cannot  be 
so  amended  as  to  make  an  entirely  different  notice.'^ 

[f  3378]  8.  Notice  or  Process  on  Writ  of 
Error.  Where  a  writ  of  error  is  grant^,  the  stat- 
utes or  court  rules  usually  require .  some  form  of 


Cr.  llJ,  113  P  238;  Wllsorf  v.  V.  S., 
4  Okl.  Cr.  617,  111  P  669;  Hughes 
v.  State,  4  Okl.  Cr.  833,  111  P  964; 
Crouch  V.  State.  (Cr.)  Ill  P  665; 
Ensley  v.  State.  4  Okl.  Cr.  49,  109  P 
2B0;  James  v.  U.  S.,  3  Okl.  Cr.  482, 
106  P  975;.Chesney  v.  State,  3  Okl. 
Cr.  454,  106  P  651;  Brown  v.  State, 
8  Okl.  Cr.  442,  106  P  808;  Bailey 
V.  State,  3  Okl.  Cr.  366.  106  P  348; 
Cbrlisle    v.    State,    3    Okl.    Cr.    365, 


106  P  849;  Boneparte  v.  XT.  S.,  3 
Okl.  Cr.  345,  106  P  347;  Howard  v. 
State,  2  Okl.  Cr.  642,  103  P  864;  Arispi 
V.   Terr„   2  Okl.   Cr.   79,   99  P  1099. 

Or. — State  v.  Biasler,  36  Or.  97, 
60  P  203;  State  v.  Homer,  86  Or. 
68,    69    P   549. 

Porto  Rico. — Peo.  v.  CarrlUo,  19 
Porto  Rico   385. 

Hi   TndtaTifc   the   notice   must 


[a] 
be  Hied  with  the  clerk  of  the  appel 
late  tribunal  and  not  with  the  clerk 
of  the  court  from  which  the  appeal 
was   taken.     State   v.   Sutherlin,   166 
Ind.   339,   76   NB  642. 

[b]  la  Oklalioina,  under  Snyder 
Comp.  St.  (1909)  :  6949,  the  notice  is 
properly  served  upon  the  county 
judge  as  ex  officio  clerk  of  the  county 
court.  Stewart  v.  State,  3  Okl.  Cr. 
618,    105    P    874. 

18.  Arts. — ^Hunter  v.  Terr.,  86  P 
175. 

Ind.— Hlser  v.  State,  178  Ind.  192, 
89  NB  844. 

Minn. — State  v.  Sexton,  42  Minn. 
164.   43   NW  845. 

Okl. — Means  v.  State,  10  Okl.  Cr. 
581,  139  P  1115;  Starr  v.  State,  9 
Okl.  Cr.  184,  130  P  1176;  Welch  v. 
State,  9  Okl.  Cr.  33,  130  P  614; 
Vlan  V.  State,  8"  Okl.  Cr.  588,  128 
P  1108,  129  P  450;  Waits  v.  State, 
5  Okl.  Cr. '670,  115  P  607;  Ensley  v. 
State,  4  Okl.  Cr.  49,  1(>?  P  250;  Ches- 
ney  v.  State,  3  Okl.  Cr.  464,  106  P 
651. 

Or. — State  v.  Horner,  88--Or.  68,  69 
P  549. 

Tex. — Belcher  v.  State,  (Cr.)  115 
SW  1186;  Young  v.  State,  41  Tex.  Cr. 
24:7.  53  SW  1028;  Hurlock  v.  States 
(Cr.)  48  SW  992;  Truss  v.  State,  38 
Tex.  Cr.  291,  43  SW  92;  Neimire  v. 
State,  (Cr.)  88  SW  783;  Dilworth  v. 
State,  (Cr.)  38  SW  615;  Mason  v. 
State,  (Cr.)  38  SW  610;  White  v. 
State,    (Cr.)    38    SW  199. 

But  see  State  v.  Miller,  41  I<a.  Ann. 
.''S.  5  S  258.  7  S  672  (holding  that  an 
appec^I  taken  from  a  Judgment  ren- 
dered in  a  proceeding  apparently 
criminal  will  not  be  dismissed  for 
want  of  a  citation  to  plalntlfT  who 
cannot  be  permitted  to  c}iange  the 
character  of  the  proceeding  and  claim 
that  it  is  civil  in  Its  nature,  in  order 
to  oust  defendant  from  an  appeal 
taken  by  him  as  though  the  proceed- 
ing was  a  criminal  prosecution  in 
which  no  citation  is  required). 

14.  Hughes  V.  State,  4  Okl.  Cr.  333, 
111  P  964;  Ensley  v.  State.  4  Okl. 
Cr.  49,  109  P  250.  See  generally  Ap- 
peal and  Error  i  1284. 

15.  State  V.  McDonald,  10  Okl.  Cr. 
413.   137   P  862. 

16.  Peo.    V.    Wallace,    23    Ca.\.    93; 


Ottawa  V.  Barnes,  87  Kan.  768,  125 
P  14;  State  v.  Balrd.  9  Kan.  60; 
State  V.  Brandon,  6  Kan.  243;  State 
V.  King,  1  Kan.  466;  State  v.  Brown. 
5  Okl.  Cr.  579,  114  P  340;  State  v. 
Richardson,  4  Okl.  Cr.  373,  111  P  687; 
State    V.    Brown,    6    Or.    119. 

17.  State  V.  Balrd,  9  Kan.  60. 

18.  Peo.  V.  Wallace,  23  Cal.  98; 
State  V.  Brown.   6  Or.  119. 

1».     State  V.  Balrd,  9  Kan.  *0. 

ao.  State  V.  Sutherlin,  166  Ind. 
339.  76  NE  642;  Nichols  v.  State,  27 
Ind.   A.    444,    61   NE  694. 

ai.     State  V.   Quick,   73   Ind.   147. 

aa.  Bankston  v.  State;  (Tex.  O.) 
192  SW  1064;  Collins  v.  State,  7S 
Tex.  Cr.  634,  171  SW  729:  Bundick 
V.  State,  69   Tex.  Cr.  9,  127  SW  643. 

as.  Lawrence  v.  State,  14  Tex. 
432. 

34.  State  V.  Qibbs.  10  Mont  210. 
26  P  288.  ' 

as.  Young  V.  State,  60  Tex.  O. 
290,  181  SW  418.  See  also  McCuIloch 
V.  State,  (Tex.  Cr.)  191  SW  357 
(holding  that  even  if  an  appeal  bond 
in  a  criminal  case  is  deemed  suffi- 
cient to  operate  as  an  appeal  recog- 
nisance, the  jurisdiction  of  the  court 
of  appeals  does  not  attach  in  the  ab- 
sence of  a  notice  of  appeal). 

ae.  State  V.  Abbott,  (Iowa)  165 
NW  270  (holding  that  on  the  state's 
appeal  from  an  order  Its  notice  of  ap- 
peal served  upon  defendant  and  ttm 
clerk  of  the  district  court,  but  not 
addressed  to  the  adverse  party,  waa 
insufficient  and  gave  no  jurisdiction). 
See  also  generally  Appeal  and  ESrror 
I   1284. 

37.  State  v.  Sopher,  167  Ind.  860. 
61    NE    785. 

[a]  nHu,  where  the  appeal  is 
taken  by  the  prosecuting  attorney.  It 
is  proper  for  him  and  not  the  at- 
torney-general to  sign  the  notice  of 
appeal,  and  to  prepare  and  sign  as- 
signments of  error.  State  v.  Sopher, 
157  Ind.   360,  61  NE  785. 

88.    Ex    p.    aarke,    62    Cal.    490. 

[a]  Za  OMMda  a  notice  of  appeal 
need  not  be  signed  by  the  party  ap- 
pealing where  it  in  other  respecta 
follows  the  form  prescribed  by  the 
statute.  Reg.  v.  Nlchol,  40  U.  C.  Q.  B. 
76   (under  33  Vict,  c  27D). 

38.  State  v.  Leeper,  30  Ida.  634, 
165  P  997. 

80.  Peo.  V.  Canepi,  181  N.  Y.  898, 
74    NE    473. 

81.  State  V.  Tenney,  63  Wash.  486, 
115  P  1080  (holding  that,  where  a 
notice  of  appeal  from  an  order  deny- 
ing a  motion  to  vacate*  a  judgment 
refers  to  the  order  with  certainty 
and  is  not  defective  as  to  form  or 
substance,  but  Is  unavailing  because 


For  laM*  omms,  d«v*lopBM(ta  and  oluuves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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appellate  process  or  notice,*'  sneh  as  a  citation,"  or 
summons  in  error.'*  In  some  jurisdictions  a  scire 
facias  to  hear  errors  is  required  to  be  issued  to  de- 
fendant in  errotr.*^  The  citation  issued  on  a-mit  of 
error  should  give  the  proper  names  of  all  of  the 
persons  applying  for  the  writ.'* 

[(  3379]  9.  Notice  of  Oertionri.  Notice  of  an 
application  for  a  writ  of  certiorari  is  generally,  but 
not  always,  required."  Notice  of  the  sanction  of  a 
writ  of  certiorari  obtained  by  accused  and  of  the 
time  and  place  of  hearing  must  be  served  on  the 
public  prosecuting  officer."  The -practice  on  eer- 
tiorari  is  considered  in  detail  elsewhere  in  this 
work.** 

{%  3380]    10.    SnpersedeftB  or  Stay— «.    Opera- 


tion Qf  Appeal  or  Writ  of  Error.  Although  at  com- 
mon law  the  writ  of  error  operated  by  its  own  in- 
herent force  as  a  supersedeas  of  all  proceedings  on 
the  judgment  in  the  court  below  from  the  time  it 
was  sued  out  and  notice  of, it  served  on  the  other 
party,***  in  most  if  not  in  all  jurisdictions  in  the 
United  States  supersedeas  or  stay  of  proceedings  is 
the  subject  of  statutory  provision,*^  and  conse- 
quently in  this  country  an  appeal  or  writ  of  error 
does  not  in  the  absence  of  statute  operate  as  a  stay 
without  an  express  order  of  the  court  to  that  effect.** 
In  many  states,  however,  the  statutes  provide  that 
an  appeal  or  writ  of  error  suspends  proceedings  in 
the  lower  court  until. the  case  is  determined  in  the 
appellate  court.**    But  in  order  that  the  appeal  mHy 


not  an  appeal  from  the  judgment  ren- 
dered in  the  action  where  the  alleged 
errors  were  committed,  an  amend- 
ment BO  aa  to  have  it  refer  to  the 
Judgment  Instead  of  to  the  order  will 
not     be    allowed), 

as.  See  statutory  provisions.  See 
also    Appeal    and    £irror    4    1284    et 

^Ta]  IB  Xawall  (1)  no  summons  Is 
provided  for  in  Connection  with  the 
writ  of  error.  -  and  the  areneral  stat- 
ute relating  to  bervice  of  process  is 
not  applicable.  Terr.  v.  Ah  Sing,  18 
Hawaii  S92.  (2)  The  statute  relating 
to  writs  of  error  provides  for  the 
service  of  a  copy  of  the  assignment 
of  errors  with  a  notice  from  counsel 
that  a  -writ  of  error  has  Issued;  com- 
pliance with  these  requirements  is  a 
sufBcIent  service  of  the  writ.  Terr. 
V.  Ab  Sing,   supra. 

[b]  mars  sarvlM  upoa  the  uatt- 
•d  mtaXm  la  nsMMazy,  the  United 
States  attorney  is  the  only  repre- 
sentative upon  whom  service  can  be 
made,  and  service  upon  bis  assistant 
is  Insufficient.  Bennet  v.  U.  S.,  2 
Wash.  T.  179,  3  P  272. 

33.  StaU  V.  Dunning,  11  S.  D. 
S8S.  79  NW  846  (holding  that  failure 
to  serve  the  citation  on  the  attorney- 
general  does  not  oust  the  court .  of 
Jurisdiction,  and  it  has  discretion 
either  to  dismiss  the  writ  or  to  al- 
low service  to  be  made  thereafte)-). 

a4>     See  cases  infra  this  note. 

[a]  In  OIilo  (1)  an  appellate  court 
acquires  no  Jurisdiction  over  the 
state  except  by  service  upon  the  pros- 
ecuting attorney  of  a  summons  in  er- 
ror, unless  such  service  is  waived 
by  him  or  by  some  one  duly  au- 
thorised by  him  to  waive  it.  Strvk 
V.  States  SB  Oh.  Clr.  Ct.  N.  S.  lit. 
(2)  A  ^  prosecuting  attAmey  may 
waive  issuance  and  service  of  a  sum- 
mons in  error.  Nichols  v.  State,  71 
Oh.  St.  335.  73  NB  220  (by  indorse- 
ment on  petition  in  error). 

[b]  In  'WyoBlJW  (1)  service  of 
summons  in  error  In  criminal  cases 
must  be  made  upon  the  attorney- 
general.  Force  v.  State,  14  Wyo.  296, 
83  P  &9<.  (2)  Failure  to  serve  the 
attorney-general  with  the  summons 
in  error  within  the  time  allowed  for 
commencing  the  proceedings  In  error 
is  ground  for  dismissal.  Foree  v. 
State,  supra.  (3)  Acceptance  of 
service  of  a  brief  by  the  attorney- 
general  does  not  amount  to  a  waiver 
of  the  service  of  the  summons  In 
error.  Foree  v.  State,  supra.  (4) 
A  Bummons  In  error  is  unnecessary 
tn  proceedings  by  the  state  to  re- 
view Adverse  rulings  in  a  criminal 
case  on  a  bill  of  exceptions.  State 
V.  Comwell,   14  Wyo.   626,  86  P  977. 

8S.  See  statutory  provisions.  See 
also  Appeal   and  Krror   i    1301. 

[a]  b  auwMMhnaMts  scl.  fa.  to 
hear  errors  must  be  served  on  the 
public  prosecutor  who  has  fourteen 
days  thereafter  to  reply.  Christian 
V.   Com.,    6    Mete.    S34. 

aSL  Kerrch  v.  U.  S.,  171  Fed.  866, 
96  CCA  258  [certiorari  den  216  TJ. 
8.  602  mera,  30  SCt  402  mem,  54 
L.    ed.    344.  mem]. 

37.     See  Certiorari  !  163  et  seq. 

[a]     -ma*  ttda  aotioe  «••«  aot  b* 


ssTTSd  oa  tlis  private  proseoutor.  He 
has  nothing  to  do  with  this  proceed- 
ing. If  the  writ  be  granted,  the 
proseoutor  will  then  be  served  with  a 
rule  to  show  cause  why  the  convic- 
tion should  not  be  quashed.  It  is 
that  alone  in  and  with  which  the 
prosecutor  is  interested."  Re  Lake, 
42  U.  C.  Q.  B.  206,  208. 

[b]  The  Botloe  mnat  skow  who  is 
the  moving  party.  Reg.  v.  Starkey,  6 
Man.  688. 

[c]  The  aflldavlt  of  service  of  no« 
tlce  (1)  must  Identify  the  Justices 
served  a6  those  who  made  the  convic- 
tion. Re  Lake,  42  U.  C.  Q.  B.  206.  (2) 
But  an  amendment  to,  an  affidavit 
which  is  defective  in  /  this  respect 
may  be  allowed  before  the  time  for 
moving  the  certiorari  has  expired.  Re 
Lake,  supra. 

38.  Glenn  v.  State,  122  Oa.  693, 
60  SB  871;  Sheppard  v.  Walker,  118 
Qa.  47,  44  SB  801:  Culbreth  v.  State, 
116  Ga.  242,  41  SB  694;  McBlhannon 
V.  State,  112  Ga.  221,  37  SB  402; 
Moore  V.  State,  96  Ga.  309,  22  SB  960; 
McConnell  v.  State,  17  Ga.  A.  752, 
88  SB  408;  Johnson  v.  State,  2  Ga. 
A.  181,  58  SB  415.  See  also  generally 
Certiorari  f  338. 

"When  a  certiorari  sued  out  by  one 
convicted  in  the  county  court  of  a 
given  county  Is  made  returnable  to 
a  regular  term  of  the  superior  court 
of  that  county,  failure  to  give  the 
solicitor-general  of  the  circuit  em- 
bracing the  same  due  notice  of  the 
sanction  of  the  petition  and  of  the 
time  and  place '  of  hearing  is  cause 
for  dismissal."  McBlhannon  v.  State, 
supra. 

39.  See  Certiorari  11  C.  J.  p  80. 
4a     See  Appeal  and  Brror   r  1392. 
41.    See  statutory  provisions.    And 

see  generally  Appeal  and  Brror  I 
1396. 

[a]  In  OMtivla  Pen.  Code  (1896)  t 
1047.  as  amended  by  Acts  (1897)  p 
41,  was  repealed  by  Acts  (1903)  p 
77,  providing  for  the  abolition  of 
trials  or  inquisitions  after  convic- 
tion as  to  the  sanity  of  persons  ac- 
cused of  capital  offenses,  and  even  If 
the  refusal  of  a  Judge  of  a  superior 
court  to  entertain  an  original  appli- 
cation for  inquisition  of  insanity,  un- 
der Acts  (1897)  p  41,  is  such  a  de- 
cision as  to  authorize  the  tender  of  a 
bill  of  exceptions  complaining  there- 
of, the  Judge  when  signing  such  a 
bill  of  exceptions  has  no  authority  to 
grant  an  order  suspending  the  sen- 
tence. Cribb  v.  Parker,  119  Oa.  298, 
48  SB  110 

[b]  In  Oklahoma  (1)  where  the 
trial  court  Axes  the  amount  of  de- 
fendant'^ bail  to  be  given  as  a  su- 
persedeas on  appeal  it  must  fix  the 
time  within  which  such  bond  shall  be 
given  and  the  time  within  which  the 
petition  in  error  shall) be  filed  in  the 
court  of  appeals;  otherwise  such  an 
appeal  bond  will  not  be  effective  aa  a 
supersedeas.  Bx  p.  Burton,  (Cr.)  164 
P  135;  Klllough  v.  State.  6  Okl.  O. 
311,  118  P  620.  (2)  Where  a  defend- 
ant who  has  given  a  supersedeas 
bond  leaves  the  jurisdiction  without 
proper  orders  permitting  him  to  do 
so  a  motion  to  dismiss  the  appeal 
will    be    sustained.      Ravenscraft    v. 


State,   (CrJ   166  P  198. 

[c]  In  Bonth  CaroUaa  the  supreme 
court  can  appoint  a  referee  to  take 
the  after-discovered  evidence  of  a 
party  who  refuses  to  make  an  affi- 
davit to  be  used  on  a  motion  to  sus- 
pend an  appeal  in  a  criminal  case 
and  for  leave  to  move  for  a  new  trial. 
State   V.   Marks,   70  S.  C   448,   60  SB 

id]  In  Wlaooaalm,  under  L.  (19d7> 
c  72,  providing  that  any  person  con- 
victed before  the  district  court  of 
Milwaukee  county  may  appeal  to  the 
municipal  court  within  ten  days  from 
the  date  of  the  sentence  or  Judgment 
and  that  the  provisions  as  to  appeals 
In  criminal  ca^es  from  a  Justice's 
court  and  the  trial  and  determination 
thereof  shall  apply  to  such  appealis, 
and  St.  (1898)  i  4714,  permlUing  Su- 
persedeas on  such  appeal  if  a  Dond 
Is  flled  and  approved  by  the  JAdge, 
the  judge  of  the  district  court  has 
power  to  grant  a  stay  of  proceed- 
ings on  accused's  application  for  the 
purpose  of  permitting  him  to  appeal, 
c  72  not  limiting  the  jurisdiction  of 
the  district  court  to  that  of  a  Jus- 
tice's court.  State  v.  Momsen,  168 
Wis.    203,   140   NW   1117. 

[e]  In  Vsw  Bmnswlok  a  stay  of 
executlbn  in  the  form  of  an  order 
for  certiorari  under  the  rule  of  Mi- 
chaelmas term  1899  expires  on  the 
return  of  thte  rule  nisi  to  quash.  Bz 
p.  Melanson,  39  N.  B.  8. 

42.  U.  S.— U.  S.  V.  Whlttier,  18 
Fed.    534,    11   Blss.    366. 

Mich.— Peo.  V.  Fritcb,  166  Mich. 
676>  131  NW  1112;  Peo.  v.  West,  14* 
Mich.    586,   107  NW   283. 

N.  T. — Peo.  V.  Tirnauer,  77  Misc. 
387,  136  NTS  833;  Stout  v.  Peo., 
4  Park.  Cr.  132;  Colt  v.  Peo.,  1 
Park.  Cr.  611.     ^ 

Pa.— Com.  V.  tllll.  l86  Pa.  386,  39 
A  1066. 

Va. — Conner  v.  Com.,  2  Va.  Cas.  (4 
Va.)   30. 

And  see  generally  Appeal  and  Brror 
i  1396. 

43.  Ala. — John  v.  State,  1  Ala. 
96. 

Ark. — MorphlS'  v.  State,  118  Ark. 
438,    170   SW    1166. 

Conn. — State  v.  Rubaka,  82  Conn. 
69,  72  A  566. 

Fla. — State  v.  Mitchell,  29  Fla>  302, 
10  S  746;  Rabon  v.  State,  7  Fla. 
10. 

Iowa. — State  v.  Dudley,  147  Iowa 
646,    126    NW    812.    - 

Kan. — Youngberg  v.  Smart,  70  Kan. 
299,  78  P  422;  In  re  Simmons,  39 
Kan.  125.  17  P  660;  Miltonvale  v. 
Lanoue,  35  Kan:  603,  12  P  12;  State 
v.   Volmer,   6   Kan.   379. 

Mass. — Bryan  v.  Bates,  12  Allen 
201. 

Mich. — Peo.  V.  Braman,  30  Mich. 
460. 

N.  M.— Terr.  v.  Hicks,  6  N.  M.  696, 
30   P    872. 

N.  T. — ^Peo.  V.  Brush,  60  Hun  399, 
15  NTS  612  [aff  128  N.  T.  629,  28 
NB  633,  8   N.   T.  Cr.  271]. 

Okl.— Bx  p.  Tyler,  2  Okl.  Cr.  466, 
102    P   716. 

Porto  Rico. — ^Peo.  v.  Barrios.  38 
Porto  Rico  196;  Ex  p.  Torro,  7  Porto 
Rico  440. 
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operate  ^  a  stay  under' these  atatifteg  the  appeal 
must  have  been  perfected  in  the  manner  required 
by  statnte,*'  otherwise  the  stay  is  waived.**  Under 
these  statutes  when  an  appeal  has  been  taken  the 
lower  court  loses  its  jurisdiction/*  and  is  without 
power  to  make  any  order,*'  or  to  render  any  judg- 


ment,** or  to  take  any  further  action  in  the  case,** 
although  it  may  correct  its  minutes,'"*  or  supply 
omissions  in  the  record,°^  so  as  to  make  them  speak 
the  truth.  But  an  appeal  does  not  vacate  the  judg- 
ment appealed  from,"  nor  does  it  divest  the  lower 
court  of  jurisdiction  of  proceedings  against  appel- 


8.   C — State   v   Johnson,    52    S.    C. 
BOS,  30  SB  5>2;  State  v.  Prater,   27 
.  8.   C.    599,    4    SB   562. 

Tex. — Greenwood  v.  State,  34  Tex. 

,334;    Tores    v.     State,    74    Tex.    Cr. 

.37,  166  SW  523;   Ex  p.  Brandenberg, 

69^  Tex.   Cr.   577,   1^0   SW   780;   Ex  p. 

'  Bumbaugh,   (Cr.)   106  SW  362;  Quar- 

lea  V.  State,   40  Tex.   Cr.   353,  60  SW 

457;  Bozier  v.  State,  5  Tex.  A.  220. 

Wash. — In  re  Norrls,  26  Wash.  323, 

f7   P  72:   Ex  p.  Jones,   2  Wash.   551, 
T  p  m. 

OnL — Reg.  v.  Boultbee,  23  U.  C.  Q. 
B.   457. 
And  see  generally  Appeal  and  £r- 
:.ror  <   1395. 

[a]  In  OoBiMotloat  appeals  from 
death  sentences  whioh  at  the  time 
fixed  for  execution  have  not  been 
decided  ex  necessitate  rei  operate  as 

;  a   supersedeas.     State   v.   Rubaka,   82 
Conn.  69.  72  A  566. 

[b]  In  KaaMwbnsetta  (1)  under 
Pub.  St  c  153  i  12,  providing  that 
"If  the  exceptions  appear  to  the  jus- 

•  tlce  before  whom  the  trial  is  had  to 
.  be  Immaterial,  frivolous,  -  or  intended 
.  for  delay,  judgment  may  be  entered 

-  .  .  .  p.nd,  in  criminal  cases,  sentence 
■  passed,  notwithstanding  the  allow- 
;  ance   of   exceptions,      if    the    Justice 

before  whom  a  motion  for  a  new 
~  trial  la  haard  and  overruled  decides 
'  that  exceptions  taken  at  the  hearing 
.  of  the  motion  are  Immaterial,  frivo- 
'  lous,  or  Intended  for  delay,  he  may 

proceed  to  pass  sentence.  Com.  v. 
:  Meserve,    156    Mass.    61,    30    NE   166. 

(2)  It  la  not  material  that  the  ex- 
'  ceptions    are    subsequently    allowed. 

Com.    V.    Clifford,    145    Mass.    97,    13 

NE.345. 

[c]  IK  Wasoiut  an   appeal   stays 
'  only  those  cases  in   which   the  sen- 
tence Is  that  of  capital   punishment. 
E^   p.   Dipley.    233   Mo.    236.    135   SW 
Se    (under    Rev.    St.    [1909]    I    5294). 

td]  Xa  Hew  ToA  except  in  cap- 
ital cases  an  appeal  does  not  stay 
execution  unless  a  certificate  of  rea- 
sonable doubt  Is  filed.  Peo.  -v.  Tlr- 
nauer,  77  Misc.  387,  136  NTS  833. 
Certificate  of  reasonable  doubt  see 
infra  8383. 

44.  Conn. — Sorden  v.  Hugo,  84 
Conn.  566,  80  A  713  (holding  that 
the  statute  providing  that  an  appeal 
shall  operate  as  a  stay  of  execution 
refers  to  the  appeal  Itself  and  al- 
though notice  of  appeal  has  been  giv- 
'  en  until  the  appeal  has  been  per- 
fected  the  matter  of   stay  of  execu- 

-  tlbn   is    in    the   sound   discretion   of 
the  trial  court). 

Ind.— Flatter  v.  State,  182  Ind.  514, 
107  NE  9;  Benadum  v.  SUte.  182 
Ind.  510,  107  NE  8;  Doren  v.  State, 
181  Ind.  314,  104  NE  600. 

Kan. — ^Youngberg  v.  Smart,  70  Kan. 
299,  78  P  )22;  In  re  Chambers,  30 
Kan.    450,    2    P   646. 

N.  C. — State  v.  Walters,  97  N.  C. 
489,   2  SE  539,   2  AmSR   310. 

Okl.— Ex  p.  Tyler,  2  Okl.  Cr.  456, 
102   P    716. 

6.  C. — State  v.  Johnson,  52  S.  C. 
505,   30   SE  592. 

Tex. — Tores  v.  State,  74  Tex.  ,Cr; 
37,    166   SW    623. 

[a]  It  ia  not  the  aUowance  of  a 
.writ/ of  error  In  a  criminal  case  but 
the  flUner  thereof  within  the  statu- 
tory period  which  divests  the  lower 
court  of  Jurisdiction  or  transfers  the 
case  to  the  appellate  court.  TJ.  S.  v. 
Pollak,    230    Fed.    532. 

rb1  In  Zansaa  where  defendant 
convicted  of  a  misdemeanor  appeals 
tO'the  supreme  court  under  L.  (1903) 
p  594  c  389  {  1.  the  record  on  ap- 
peal must  be  filed  In  the  supreme 
court   within   ninety   days   after   the 


rendition  of  the  Judgment  to  entitle 
defendant  to  a  stay  of  execution 
pending  the  appeal;  and  where  the 
record  has  not  been  filed  in  the  su- 
preme cdurt  within  said  period  of 
ninety  days  and  exedution  has  is- 
sued to  satisfy  the  Judgment  man- 
damus will  not  lie  to  compel  a  dis^ 
trict  Judge  to  make  an  order  stay- 
ing execution.  Toungberg  v.  Smart, 
70  Kan.   299,   78  P  422. 

[c]  m  Keatnokjr  (1)  Cr.  Code 
Pract.  S  348  provides  that  an  appeal 
in  a  prosecution  for  a  misdemeanor 
must  be  prayed  during  the  term  at 
which  the  Judgment  is  rendered  and 
shall  be  granted  on  condition  that 
the  record  be  lodged  with  the  clerk 
of  the  court  of  appeals  within  sixty 
days  after  Judgment  Section  349 
provides  that  the  appeal  shall  not 
suspend  the  execution  of  the  Judg- 
ment unless  defendttnt  executes  be- 
fore the  clerk  of  the  circuit  court  a 
bond  for  the  payment,  if  the  Judg- 
ment be  affirmed,  of  the  fine  and  costs 
and  cause  the  same  to  be  copied  into 
the  transcript  on  which  being 
lodged  with  the  clerk  of  the  court 
of  appeals  he  shall  issue  a  certifi- 
cate that  execution  of  the  Judgment 
/is  suspended.  It  was  held  that  the 
Judgment  appealed  from  was  sus- 
pended on  the  execution  of  the  bond 
and  not  only  fronv  the  time  of  filing 
the  transcript  with  the  clerk  of  the 
court  of  appeals  and  Issuance  of  his 
certificate.  Hazelrlgg  v.  Douglass, 
126  Ky.  738,  104  SW  755,  31  KyL 
1121.  (2)  Under  Cr.  Code  Pract.  I 
336  subs  3\  relating  to  appeals  in 
cases  of  felony  which  provides  that 
on  filing  a  transcript  In  the  clerk's 
office  of  the  court  of  appeals  the 
clerk  shall  issue  a  certificate  that  the 
appeal  has  been  taken  which  shall 
suspend  the  execution  of  the  Judg- 
ment until  the  decision  on  appeal  of 
the  issuance  of  the  certi^cate  sus- 
pends the  execution  of  the  Judgment 
a  formal  order  by  the  court  being 
unnecessary.  Slaughter  v.  Com.,  148 
Ky.   315,   146    SW   422. 

[d]  In  Vorth  Oarolln»  upon  per- 
fecting the  appeal  either  by  giving 
bond  or  by  appealing  In  forma  pau- 
peris defendant  is  entitled  to  a  stay 
of  execution  during  the  pendency 
of  the  appeal,  and  where  defendant 
has  lost  his  right  to  an  appeal  and 
procures  a  writ  of  certiorari  in  lieu 
thereof,  he  is  entitled  to  the  same 
stay  of  execution  as  he  would  have 
had  on  an  appeal.  State  v.  Walters, 
97  N.  C.  489,  2  SE  539,  2  AmSR  310. 

[e]  In  T«zaa  an  appeal  is  per- 
fected within  the  statute  when  no- 
tice of  appeal  is  given  in  open  court 
and  entered  of  record.  Tores  T. 
State,  74  Tex.  Cr.  37,  166  SW  523. 

46.  Doren  v.  State.  181  Ind.  314, 
104  NE  500;  Ex  p.  Tyler,  2  Okl.  Cr. 
455,  102  P  716  (both  holding  that 
defendant  waives  the  stay  by  fall- 
ing to  perfect  the  appeal  in  time); 
State  V.  Johnson,  52  S.  C.  505,  30 
SE  592  (holding  where  appellant  fails 
to  perfect  his  appeal  it  is  proper 
for  the  trial  court  to  declare  that 
the  appeal  has  been  abandoned  and 
to  fix  a  new  day  for  execution  of 
the   sentence). 

46.  State  V.  Biesemeyer,  136  Mo. 
A.  668,  118  SW  1197;  State  v.  Reid, 
18  N.  C.  377.  28  AmD  572;  Reed  v. 
State,  10  Okl.  Cr.  444,  137  P  369; 
Samples  v.  State,  (Tex.  Cr.)  190  SW 
486;  Humphries  v.  State,  (Tex.  C!r.) 
186  SW  332.  But  see  Bundick  v. 
State,  59  Tex.  Cn.  9.  127  SW  543 
funder  White  Code  Cr.  Proc.  art  841, 
holding  that  the  district  court  has 
Jurisdiction  of  Its  proceedings  until 


the  expiration  of  the  term  at  which 
an  appeal  has  been  taken  until  the 
transcript  has  been  filed  in  the  ap- 
pellate court);  State  v.  Kings  Coun- 
ty Super.  Ct.,  80  Wash.  109,  141  P 
317.  And  see  generally  Appeal  and 
Error    |    1366    et    seq. 

[a]  A  fedend  dlatrlot  oomt  kaa 
no  JnrUdlotlon  after  a  wxlt  of  orror 
has  been  Issued  to  review  its  Judg- 
ment of  con'^ictlon  in  a  criminal  case, 
upon  motion  made  after  the  ternn  at 
which  the  Judgment  was  rendered, 
to  set  It  aside  and  order  a  new 
trial  because  of  facts  discovered  af- 
ter the  end  of  such  term.  U.  S.  v. 
Mayer,  235  U.  S.  65.  36  SCt  16,  6» 
L..    ed.    129. 

47.  Peo.  V.  Mayne,  118  Cal.  616. 
SO  P  654,  62  AmSR  266;  Peo.  v. 
Cruse,  24  Cal.  A.  497,  141  P  936;  Reed 
V.  State,  10  Okl.  Cr.  444,  137  P  369; 
Hill   V.   State,   4   Tex.   A.   559. 

[a]  Whar*  mi  kvpaal  ffeom  aa  or- 
der Is  praoinir  the  trial  "court  has 
no  power  to  changi'  the  order.  Peo. 
V.  Mayne,  118  C:!al.  516.  50  P  664,  62 
AmSR    256. 

48.  Reed  v.  State,  ItTOkl.  Ct.  444, 
137  P  369;  Sheegog  v.  State,  39  Tex. 
Cr.  126,  44  SW  1109;  Estes  v.  State, 
38    Tex.    Cr.    606,    43    SW    982. 

[a]  A  Jndcuest  antarad  aoao  pro 
tnao  Is  void.  Sheegog  v.  State.  39 
Tex.  Cr.  126,  44  SW  1109;  Estes  v. 
State,  38  Tex.  Cr.  506,  43  SW  982. 

49.  State  v.  Sutton,  232  Mo.  251. 
134  SW  664:  State  v.  Musick,  71  Mo. 
401  [aff  7  Mo.  A.  697]:  State  v.  Reid, 
18  N.  C.  377,  28  AmD  572:  Hill  v. 
State,  4  Tex.  A.  669.  See  also  ex  p. 
Parsons,  (Tex.  Cr.)  78  SW  502  (hold- 
ing that  where  one  was  convicted 
in  the  county  court  and  fined  less 
than  one  hundred  dollars,  and  after 
giving  notice  of  appeal  and  recog- 
nizance was  arrested  under  W  capias 
pro  fine  issued  on  the  theory  that 
the  appealed  case  would  be  dismissed 
for  want  of  Jurisdiction  he  will  be 
discharged  on  habeas  corpus  proceed- 
ings). And  see  Ex  p.  Freedman,  45 
Tex.  Cr.  608,  78  SW  503  (holding  that 
where  one  was  convicted  In  the  coun- 
ty court  and  fined  twenty-five  dol- 
lars and  after  giving  recognizance 
and  notice  of  appeal  was  arrested 
under  a  capias  pro  fine  he  will  be 
discharged  on  habeas  corpus  proceed- 
ings, although  the  amount  of  the 
fine  did  not  autho-ize  an  appeal). 

[a]  iraw  trlatF— The  trial  court  la 
without  Jurisdiction  to  entertain  a 
motion  for  new  trial  after  appeal  is 
taken.  Sherman  v.  State,  (Ala.  A.) 
72  S .  755  [certiorari  den  73  S  1002 
mem] ;  State  v.  Dudley,  147  Iowa  645, 
126   NW  812. 

[b]  Tha  trial  court  oanaot  ootu 
form  tba  Jndarmant  to  tha  yarftlot 
after  the  allowance  of  an  appeal. 
Robison  V.  State,  68  Tex.  C^.  116,  150 
ST?S^   912  ' 

60.  State  V.  Perry,  51  La.  Ann. 
1074,  25  S  944. 

SI.  State  V.  Biesemeyer.  136  Mo. 
A.  668,  118  SW  1197;  State  v.  Reid. 
18   N.  C.    377,    28   AmD   672. 

63.  Morphls  v.  State,  113  Ark.  438, 
170  SW  1165;  State  v.  Walters,  97 
N.  C.  489,  2  SE  539,  2  AmSR  310; 
Whitley  V.  Murphy,  5  Or.  328.  20 
AmR  741;  Rex  V.  Durlln,  17  B.  C. 
207. 

[a]  Thna  when  an  appeal  abates 
by  the  death  of  the  prisoner  the 
Judgment  In  the  court  below  \ls  left 
In  full  force  for  the  costs  and  dis- 
bursements of  the  action.  Whitley 
V.  Murphy.  5  Or.  328,  20  AmR  741. 
See  also  supra  {   3361. 

[b]  'Bat  formarly  In  ITortli  Oaio- 
llna  an  appeal  vacated  the  Judgment 
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lant  for  other  similar  oifenses.^'  Where  a  writ  of 
error  is  dismissed  on  the  ground  that  no  judgment 
had  been  rendered  by  the  court  below,  appellant 
is  not.  estopped  from  insisting  that  the  proceeding 
is  still  pending  in  the  lower  court  to  be  heard  and 
determined."* 

Acciued  may  waive  the  retnm  of  the  remittitiir 
showing  the  affirmance  of  his  conviction  and  volun- 
tarily enter  on  his  imprisonment,  and  if  he  does  so 
his  confinement  thereafter  is  l^al." 

[I  3381]  b.  Bight  to  Demand.  By  statute  in 
some  jnrisdietions  a  person  convicted  of  a  criminal 
offense  is  entitled  as  of  right  to  have  the  execution 
of  the  judgment  suspended  pending  his  appeal,*^ 
especially  in  capital  cases;"'  and  where  such  statu- 
tory right  exists  the  refusal  of  the  court  to  .grant 
a  suspension  of  the  execution  of  the  judgment  pend- 
ing the  appeal  may  be  remedied  by  mandamus."' 
Under  some  statutes  a  mere  perfection  of  an  appeal 
or  suing  out  a  writ'  of  error  without  more  operates 
as  a  supersedeas  or  stay."*  In  the  absence  of  stat- 
ute, however,  the  granting  of  a  stay  of  execution 
,to  a  3onvicted  defendant  who  appeals  is  in  the 
court's  discretion,""  and  may  be  refused  where  ac- 
cused does  not  give  the  required  security  for  pay- 
ment of  fees.'* 

[i  3382]  c.  OronndB — (1)  In  Oenenl.  In  capi- 
tal eases  a  stay  should  be  granted  if  the  court  has 
a  reasonable  doubt  whether  error  has  been  com- 
mitted.** And  while  the  same  rule  applies  in  cases 
not  capital,"  the  court  ha^'fuU'  discretion  in  the 
latter  class  of  cases  to  deny  a  stay  if  the  exceptions 
are  technical  and  insufficient  to  work  a  reversal,  and 
if  the  moral  guilt  of  accused  is  clearly  established.** 
An  appeal  from  a  conviction  for  violating  a  statute 
does  not  entitle  appellant  to  a  stay  of  proceedings 
against  him  upon  other  charges  for  other  violations 


of  the  same  statute.*"  ' 

[$  3383]  (2)  Oertifleate  of  SeasonaUe  Doobt 
and  Probable  Oanse.  By  statute  in  several  states 
the  filing  of  a  certificate  of  the  trial  judge,  or  of 
one  of  the  justices  of  the  supreme  court,  that  in 
his  opinion  there  is  probable  cause  for  the  appeal 
operates  as  a  stay  of  execution.*"  Under  some  stat" 
utes  the  certificate  is  without  effect,  except  in  oap> 
ital  cases,  where  defendant  neither  gives  bail  nor 
applies  to  be  relieved  from  giving  it."'  In  New 
York  there  are  statutory  provisions  to  the  effect 
that  ail  appeal  to  the  court  of  appeals,""  or  to  the 
appellate  division  of  the  supreme  court,*'  stays  the 
judgment  appealed  from,  where  a  certificate  that 
there  is  reasonable  doubt  as  to  whether  the  judg- 
ment should  stand  is  filed.  The  certificate  does  not 
give  the  right  of  appeal  but  merely  stays  the  exe- 
cution pending  appeal.''*  It  has  been  held  that, 
where  the  judgment  of  conviction  provides  for  both 
imprisonment  and  the  payment  of  a  fine,  the  grant- 
ing of  a  certifieate  of  reasonable  doubt  does  not 
stay  the  collection  of  the  'fine  unless  defehdant 
executes  an  undertaking  conditioned  for  the  pay* 
ment  of  such  fine.'"'^ 

Oronnds  and  tests  for  granting  or  refusing.  Un- 
der statutes  providing  for  a  certificate  of  probable 
cause  for  the  appeal .  the  certificate  should  be 
granted  if  there  is  presented  a  case  which  is  fairly 
debatable.'*  In  New  York  the  test  for  granting 
a  certificate  of  reasonable  doubt  under  the  statute 
referring  to  appeals  to  the  appellate  division  of  the 
8ut>reme  court  is  whether  the  court  to  whieh.  the 
application'  is  made  is  satisfied  tliat  the-  questions 
of  law  are  suffleient  for  the  appellate  court's  con- 
sideration, and  not  nieoessarily  whether  the  convic- 
tion will  be  reversed;'*  and  the  court  must  deter- 
mine .that  -the  error  complained  of  could  not  have 


■PDealed  from  and  the  subsequent 
determination  of  the  appellate  court 
was  not  a  Judgment  but  simply  an 
order  of  the  court  below  to  proceed 
to  Judirment  and  sentence  airreeable 
to  this  decision  and  the  laws  of  the 
■Ute.  State  v.  Miller.  94  N  C.  908; 
State  T.  Applewhite,  75  N.  C.  229. 

S&  State  V.  Ro3e,  124  La.  526,-  50 
SE  520;  State  v.  Davey,  39  La.  Ann. 
507.  2  S   44. 

54.  WiKiDS  V.  Tyson,  112  Ga.  744, 
38  SE  86;  Easterlln^  v.  State,  11  Oa. 
A.  124,  74  SB  899. 

55.  State  V.  Marks,  70  S.  C.  448,  50 
SE  14. 

56.  See  statutory  provisions.  And 
see  generally  Appeal  and  Bjrror  I 
13J7. 

[a]  Xa  Xeatoflkr  (1)  defendant 
upon  taking  an  appeal  has  a  right  to 
an  order  that  the  execution  of  the 
Judgment  be  suspended  until  the  ex- 
piration of  the  period  within  which 
lie  is  required  to  file  the  transcript 
of  the  record  In  the  court  of  ap- 
peals. Com.  V.  Crouch,  170  Ky.  772, 
nt  8W  674:  Balee  v.  Com.,  153  Ky. 
558,  156  SW  147  (under  Cr.  Code 
Pract.  {  336).  (2>  The  word  "may" 
IS  used  In  Code  (1899)  c  160  S  2 
(Code  [1906]  f  4592)  is  mandatory, 
and  a  person  convicted  of  a  misde- 
meanor is  entitled  as  a  matter  of 
right  to  a  suspension  of  the  exe- 
cution oX  the  Judgment  pending  ap- 
peal. Ex  p<  Doyle,  62  W.  Va.  280, 
57  SE   824. 

57.  John  V.  State,  '  2  Ala.  290; 
Si»nn  V.  Clark,  47  Oa.  369;  Peo.  v. 
Oincemi,   6   AbbPr    (N.   T.)    490. 

IS.  Com.  V.  Crouch,  170  Ky.  772, 
Ue  SW   674. 

a.    See  supra  S  3880. 

M.  U.  S. — U.  S.  V.  Gibson,  188 
Tti.  396;  Mackln  v   U.  S.,  23  Fed.  334. 

Ala. — John  V.   State,  1  Ala.  95. 

Ark.— Ex  p.  Blxley,  IS  Ark.  286. 

Q>lo.— Ritchey  v.  Peo.,  St  Cola.  261, 


43   P   1026. 

Iowa. — State  v.  McC^oskey,  4  Iowa 
496.  , 

Mo.— Ex  p.  Vlckers,  201  Mo.  643, 
100   SW    585.  . 

N.  M.— Brooks  v.  U.  S.,  6  N.  M. 
75,   27  P  510.  ^ 

N.  Y. — Poo.  V.  Tweed,  67  Barb. 
496;  Peo.  v.  Holmes,  5  AbbPr  420; 
Peo.  V.  Hartung,  17  HowPr  151;  Peo. 
V.  Restell,  3  HowPr  251;  Peo.  v. 
Wood,   S  Park.  Cr.   681,   5  AbbPr  420. 

Or.— Ex  p.  Warren,  41  Or.  309,  71  P 
644. 

See  generally  Appeal  and  Error  8 
1397. 

[a]  A  jiutic*  of  the  VnltaA  Stat«a 
■nprema  court  may  Issue  a  super- 
sedeas on  allowing  a  writ  of  error  to 
a  circuit  court  In  case  of  a  con- 
viction of  an  infamous  crime.  In  re 
Claasen,  140  U.  S.  200.  11  SCt  736, 
35   L.   ed.    409. 

61.  Warren  County  v.  Worrell,  67 
Miss.   154,    6   S  629. 

as.  State  v.  Hay  ward,  62  Minn. 
114.  64  NW  90;  Peo.  v.  O'Reilly,  9 
AbbNf^as  (N.  T.)  77,  61  HowPr  8; 
Peo.  V.  (3ark,  2  Edm.  Sel.  Cas.  (N. 
Y.)   280. 

63.  Mackln  V.  U.  S.,  23  Fed.  334: 
U.  S.  V.  Whlttier,  13  Fed.  534,  11 
Bias.  866;  Peo.  v.  Wentworth,.  3  N. 
Y.  Cr.  Ill;  Clifford  v.  State,  58  Wis. 
127.    16   NW   25. 

■  64.  U.  S.  V.  Williams,  28  P.  Cas. 
No.  16.722;  Peo.  v.  O'Reilly,  9  AbbN 
Cas  (N.  Y.)  77,  61  HowPr  3;  Vin- 
cent V.  Peo.,  15  AbbPr  (N.  Y.)  284, 
S    Park.   Cr.    88. 

65.  State  V.  Rose,  124  La.  626,  60 
S  520. 

66.  Ariz. — In  re  Welisch,  18  Ariz. 
517,  163  P  264  (under  Pen.  Code 
[1913]  {  1160). 

Cal.^Peo.  V.  Gallanar,  144  Cal.  666, 
79  P  378  (under  Pen.  Code  i  1243); 
In  re  Adams,  81  Cal.  163,  22  P  547; 
Peo.  V.  Valencia,  45  Cal.  804. 


Ida. — In  re  Neil,  12  Ida.  749,  87  P 
881   (under  Rev.  St  tl887h  t  8048). 

Mont, — State  v.  Broadboit,  27  Mont. 
63,  69  P  323  (under  Peru'  Code  ( 
2278).  , 

Or. — Ex  p.   Harrell,   57   Or.    96,  110 

r493  (under  Bellinger  &  C.  Comp  St. 
1476);  Ex  p.  Warren,  41  Or.  309, 
71  P  644  (tmder  Hill  L.  Anaot.  I 
1440). 

[a]  la  Arlaout  the  statute  doea 
not  apply  in  misdemeanor  cases.  In  ra 
Wood,  18  Ariz.  527,  163  P  268;  In  re 
Welltsch,   18  Ariz.   517,  165  P  264.      ' 

67.  State  v.  Sanders,  14  N.  D.  203, 
103  NW  419  (under  Rev.  Codes  [1899] 
9§   8335,   8340).  ' 

68.  Code  Cr.  Proc.  9  528. 

69.  Code  Cr.  Proc.  i  627,  as  amend- 
ed  by  L.  (1907)  c  479;  Peo.  v.  Rea, 
100   Misc.   434,   166  NYS   835. 

70.  Peo.  V.  Willett,  149  NYS  390. 
'    70V1.     Peo.     V.     Connolly,     88    App. 

Div.  302,  84  NYS  617. 

71.  Peo.  v.  Gallanar,  144  -Cal.  656, 
79  P  378;  In  re  Adams,  81  Cal.  168, 
167,  22  P  647;  Peo.  v.  Valencia,  45 
Cal.  304;  In  re  Neil,  12  Ida.  749,  87  P 
881;  Bx  p.  Harrell,  57  Or.  95,  110  P  493. 

[a]  There  la  pirolMtUe  cans*  (1) 
whenever  there  Is  room  for  an  hon- 
est difference  of  opinion  as  to  the  ex- 
istence of  any  prejudicial  error  in  the 
proceedings  leading  to  the  conviction. 
In  all  such  cases  it  is  the  duty  of 
the  trial  Judge  to  grant  the  certifi- 
cate, notwithstanding  his  own  opln. 
Ion  that  the  record  Is  free  from 
error.  Peo.  v.  Gallanar,  144  Cal. 
656,  657.  79  P  378.  (2)  '"Probable 
cause'  .  .  .  means  only  that  there  Is 
presented  a  case  that  is  debatable;  a 
case  that  is  not  clearly  and  palpably 
frivolous  and  vexatious;  a  case  upon 
which  there  may  be  an  honent  differ- 
ence of  opinion."  In  re  Adams,  81 
Cal.  168,  167,  22  P  B47  [quot  In  re 
NeU,  12  Ida.  743.  752,  62  P  881]. 

71.    P»c>,  -  V.   Rea,    100    Miac.    484, 
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prejudiced  appellant,  before  it  can  deny  the  certifi- 
eateJ''  A  certificate  should  be  granted  whenever 
ther^  were  probable  errors  prejudicial  to  defend- 
ant.'* It  should  also  be  granted  where  from  the 
language  of  the  statute  defining  the  crime  and  the 
absence  of  decisions  in  point  it  is  proper  for  the 
appellate  court  to  determine  whether  an  instruction 
defining  the  crime  charged  was  erroneous/'  whether 
the  facts  charged  constituted  a  crime,'"  or  whether 
the  acts  of  defendant  as  found  by  the  jury  consti- 
tuted the  crime  charged.''  On  the  other  hand,  the 
application  should  be  denied  where  it  would  be  an 
unwarrantable  interference  with  the  due  course  of 
justice;'^  where  no  reasonable  doubt  arises  on  a 
consideration  of  the  whole  ease;"  where  the  al- 
leged errors  are  merely  technical;^"  or  where,  pend- 
ing an  application  for  a  certificate,  defendant  for- 
feits his  bail.*^  , 

To  whom  application  adoressed.  Under  some 
statutes  the  application  for  a  certificate  of  probable 
cause  for  the  appeal  should  be  addressed  to  the  trial 
judge  or  to  the  justices  of  the  supreme  court.^' 
In  some  jurisdictions  when  the  trial  court  refuses 
a  certificate  of  probable  cause,  the  proper  remedy 
is  to  renew  the  application  therefor  before  one  or 
more  of  the  justices  of  the  supreme  court  ;^'  and  to 
enable  the  applicant  to  do  so  it  is  the  duty  of  the 
trial  court  upon  refusing  the  certificate  to  grant 
a  temporary  stay  until  the  necessary  bill  of  excep- 
tions can  be  settled.'*  /-Some  statutes  do  not  per- 


mit a  certificate  of  probable  cause  to  be  granted 
by  a  single  justice,  on  an  appeal  from  an  order  for 
the  execution  of  a  capital  sentence,  but  require  the 
application  to  be  made  to  the  court.**  In  New 
York,  where  the  appeal  is  to  the  court  of  appeals 
from  a  judgment  of  the  appellate  division  of  the 
supreme  court  afitening  a  judgment  of  conviction, 
the  statute  provides  that  the  certificate  shall  be 
made  by  a  judge  of  the  court  of  appeals  or  of  a 
justice  of  the  appellate  division  of  the  supreme 
court.'*  Where  an  appeal  to  the  appellate  division 
is  invqlved  the  application  to  the  supreme  court 
for  a  certificate  of  reasonable  doubt  should  be  ad- 
dressed to  and  determined  by  a  r^ularly  appointed 
special  term,  not  by  a  justice  of  the  supreme  court, 
although  he  is  the  justice  sitting  at  such  term;'* 
and  tlie  court  cannot  direct  that  the  motion  shall  be 
heard  by  another  jufttice." 

Procedure.  In  some  jurisdictions  the  petition  for 
the  certificate  should  be  verified  by  oath,'*  and  a 
bill  of  exceptions  should  be  presented,*"  although  if 
the -execution  of  defendant  has  been  fixed  at  such 
a  date  as  renders  this  impossible,  the  certificate  may 
be  issued  without  a  bill  of  exceptions  ;'"^  and  it  may 
also  be  issued  without  a  bill  of  exceptions  in  some 
cases  where  the  error  relied  on  can  be  ascertained 
from  an  inspection  of  the  transcript.*'  Where  de- 
fendant has  pleaded  guilty  his  petition  to  the  ap- 
pellate court  for  a  certificate  of  probable  cause 
should  dearly  point  out  that  a  substantial  error  has 


165  NTS  835;  Peo.  V.  Arnsteln.  91 
Misc.  177,  155  NTS  81;  Peo.  v.  Mar- 
tin, it  Hiac.  107,  154  NTS  324;  Peo. 
V.  Meadows.  62  Misc.  673,  116  NTS 
656;  Peo.  v.  Hummell,  49  Htsc.  136, 
98  NTS  713  [aff  112  App.  DIt.  866, 
96  NTS  399];  Peo.  v.  Todoro,  160 
NTS  352  [aff  177  App.  DIv.  946  mem, 
164  NTS  1106  mem];  Peo.  T.  Fla- 
herty, 110  NTS  164:  Peo.  V.  Went- 
worth.  3  N.  T.  Cr.  111. 

73.  Peo.  V.  Martin,  91  Misc.  107, 
154  NTS  324;  Peo.  v.  Damron,  80 
Misc.  114,  140  NTS  787;  Peo.  v.  Tlr- 
nauer,  77  Misc.  387,  136  NTS  833. 

74.  See  cases   Ipfra   this   note, 
[a]     Bui*  applied. — A  certificate  Is 

properly  granted:  (1)  Where  the  pub- 
lic was  excluded  from  the  trial.  Peo. 
V.  Hall,  23  Misc.  479,  49  NTS  158. 
<2)  Where  defendant  was  required  to 
testify  before  the  grand  jury.  Peo. 
T.  Relchman,  73  Misc.  212,  132  NTS 
666.  (3)  Where  a  new  juror  was 
sworn  In  after  all  of  the  evidence 
had  been  produced.  Peo.  v,  Toledo, 
72  Misc.  635.  130  NTS  440  [aff  150 
App.  DlV.  403,  136  NTS  49  (aff  206 
N.  T.  661  mem,  99  NB  1114  mem)]. 
(4)  Where  a  charge,  after  the  Jury 
had  stated  that  they  could  not  agree, 
tended  to  coerce  the  Jury  to  And  a 
verdict.  Peo.  v.  Toung,  40  Misc.  256,~ 
81  NTS  967,  17  N.  T.  Cr.  258;  Peo. 
V.  Mayer,  114  NTS  25.  (5)  Where 
the  court  refused'  to  charge  that  no 
presumption  of  guilt  arises  from  fail- 
ure of  certain  associates  of  defend- 
ant to  testify.  Peo.  v.  Hummel,  49 
MlBC.  136,  98  NTS  71S  [aff  112  App. 
DlV.  866,  96  NTS  399].  (6)  Where 
Incompetent  evidence  was  admitted 
(Peo.  V.  Tlmauer,  77  Misc.  387.  136 
NTS  838;  Peo.  v.  Valentine,  19  Misc. 
556,  44  NTS  903,  12  N.  T.  Cr.  269),  (7) 
unless  under  all  of  the  evidence  the 
guilt  of  defendant  was  clear  (Peo. 
V.  Smilh,  44  Misc.  879,  89  NTS  1098, 
18  N.  T.  Cr.  497  [aff  113  App.  Dlv. 
160,  98  NTS  906]).  (8)  Where  de- 
fendant's challenge  to  the  panel  of 
special  Jurors  was  not  tried  accord- 
ing to  the  statute.  Peo.  v.  Damron, 
80  Misc.  114,  140  NTS  787.  (9) 
Where  there  was  a  variance  between 
the  pleading  and  proof.  Peo.  v. 
Orout,    91    Hlse.    461,    166   NTS    247; 


Peo.  v.  Markhelm,  83  Misc.  632,  146 
NTS  628.  (10)  Where  the  court  re- 
fused to  submit  essential  elements  of 
the  crime  to  the  Jury.  Peo.  v.  Mark- 
helm,  supra;  Peo.  v.  Toung,  supra. 
(11)  Where  the  trial  Judge  cross- 
examined  accused  to  show  that  he 
testified  falsely.  Peo.  v.  Friedman, 
154  NTS  298.  (12)  Where  .defendant 
was  convicted  for  violating  a  statute 
which  bad  never  been  construed  by 
the  appellate  court.  Peo.  v.  Willett, 
149  NTS  390.  (13)  Where  defendant's 
admissions  of  the  commission  of  sim- 
ilar crimes  were  admitted  In  evi- 
dence. Peo.  v.  Bushnell,  35  Misc. 
452  71  NTS  253.  (14)  Where  defend- 
ant s  counsel  was  not  given  sufficient 
time  to  prepare  for  argument  of  a 
motion  for  a  change  of  venue.  Peo. 
V.  McLaughlin,  13  Misc.  287,  35  NTS 
73  [aff  2  App.  DlV.  419,  37  NTS  1005 
(rev  on  other  grounds  150  N.  T.  365, 
44  NB  1017)].  (15), Where  there  Is 
doubt  as  to  the  sufficiency  of  the 
evidence  to  authorise  conviction.  Peo 
V.  Wyckoff,  91  Mlsa  101,  164  NTS 
269;  Peo.  V.  Brwin,  38  Misc.  601, 
68  NTS  868,  15  N.  T.  Cr.  290.  (16) 
Where  there  was  doubt  as  to  whether 
a  ruling  of  the  trial  court  was  suffi- 
ciently broad  to  strike  out  certain 
Incompetent  evidence.  Peo.  v.  Went- 
worth,  3  N.  T.  Cr.  111.  (17)  Where 
a  qflestion  as  to  the  correctness  of  a 
charge  as  to  reasonable  doubt  was 
Involved.  Peo.  y.  Stephenson,  11 
Misc.  141,  32  NTS  1112. 

76.  Peo.  V.  Hyde,  78  Misc.  480,  18» 
NTS  1000. 

76.  Peo.  V.  Hyde,  78  Misc.  480, 
189  NTS  1000. 

77.  .  Peo.  V.  Hyde,  78  Misc.  480,  139 
NTS  1000. 

78.  Peo.  V.  aoodrlch,  149  NTS  406 
(holding  that,  upon  application  for  a 
certificate,  pending  an  appeal  from 
an  order  of  the  trial  term  revoking 
a  former  order,  after  plea  of  guilty, 
as  far  as  it  directed  a  suspension  ol 
imprisonment,  and  directing  the  sen- 
tence to  be  executed,  where  defend- 
ant's right  of  appeal  did  not  depend 
on  the  granting  of  such  certificate, 
would  be  to  stay  the  execution  of 
Judgment  pending  the  appeal,  the  cer- 
tificate would  be  denied,  as  being  an 


unwarrantable  interference  with  the 
due  course  of  Justice). 

78.  Peo.  V.  Rea,  100  Misc.  434,  165 
NTS  836.  See  also  Peo.  v.  Dlnser. 
49  Misc.  82,  98  NTS  314. 

8&  Peo.  V.  Doody,  34  Miac.  4Ck. 
69  NTS  724  (such  as  the  reading  In 
evidence  of  comments  of  the  trial 
Judge  as  to  accused,  made  on  the  trial 
of  another  defendant,  where  ■  such 
comments  are  not  aufncient  to  Influ- 
ence   a    fair   Jury). 

81.  Peo.  V.  Willett.  149  NTS  S90 
(holding  that  In  such  case  the  cer- 
tificate should  be  denied  until  defend- 
ant returns  and  submits  to  the  law). 

8a.  See  cases  cited  supra  note 
66. 

^83.  Peo.  V.  Qallaner,  144  Cal.  656, 
79  P  378;  Peo.  v.  Durrant.  119  Cal. 
201,  61  P  186. 

84.  Peo.  V.  Lane,  »«  Cal.  696.  Si 
P  680. 

86.  Peo.  V.  Rosa,  135  Cal.  69,  67 
P  13. 

86.  Code  Cr.  Proc.   %   628. 

87.  Peo.  V.  Martin,  91  Misc.  107, 
164  NTS  324  (under  Code  Cr.  Proc 
(  529,  as  amended  by  L.  [1907]  c  479 
I  2);  Peo.  V.  Tlmauer.  77  Misc.  887, 
136  NTS  833. 

88.  Peo.  V.  Orout.  91  Misc.  451, 
166  NTS  247. 

88.  State  y.  Broadbent,  27  Mont. 
63,    69   F    323. 

80.  Peo.  V.  Durrant,  119  Cal.  201. 
61  P  185;  Bx  p.  Warren,  41  Or.  309, 
71  P  644;  Bx  p.  Wachllne,  88  Or. 
204.   61   P  1094. 

81.  Peo,  V.  Durrant.  119  Cal.   201, 
186;    State    v.    McDonald.    17 
66,   69  P  323. 
Bx   p.   Harrell,   57   Or.    96,    110 


61     P 

Mont. 

99. 

P  493 

In    a 


nme  to*  teooavenlag  oomt.— 

prosecution  for  murder,  the 
question  whether  the  trial  court  was 
authorized  to  reconvene  before  the 
next  term,  where  it  had  adjourned 
without  designating  a  day  for  recon- 
vening, could  be  considered  on  an  ap- 
plication to  the  supreme  court  for 
a  certificate  of  probable  cause,  al- 
though there  was  no  bill  of  excep- 
tions, as  the  matter  could  be  ascer- 
tained from  an  inspection  of  the 
transcript.      Bx    p.    Harrell,    67    Or. 


For  later  cases,  davelopmeiita  and  ohaiif  ea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3383-3385] 


CRIMINAL  LAW 


[17  C.  J.]     Ill 


been  made  as  evidenced  by  the  transcript  or  bill  o£ 
exceptions.*^  In  New  York  it  has  been  held  that 
ordinarily  a  certificate  of  Reasonable  doubt  may  be 
denied  if  only  a  part  of  the  record  is  submitted.** 
Bnt  the  statute  does  not  require  that  on  an  appli- 
cation for  a  certificate  a  copy  of  the  record  shall 
be  attached  to  the  order  to  show  cause  ;°*^  and  the 
application  IB  sufficient  where  the  affidavit  accom- 
panying the  order  to  show  cause  refers  to  thoi  rec- 
ord, the  errors  claimed  to  have  been  made  are  for;; 
merly  specified,  and  a  copy  of  the  record  is  sub- 
mitted on  the  argument.**  The  statute  provides  fox 
notice  to  the  district  attorney  before  the  applica- 
ion  for  a  certificate  is  granted.**^  The  judge  or 
jnstice  granting  an  order  to  show  canse  why  a  cer- 
tificate should  not  be  gpranted  may  in  his  discretion 
stay  execution  of  the  judgment  of  conviction  until 
the  determination  of  the  application.**  An  order 
granting  a  certificate  may  be  vacated  where  the  ap- 
peal is  not  brought  on  for  argument  within  the  time 
required  by  the  statute.**^  The  application  after 
a  conviction  does  not  become  moot  because  the  gov- 
ernor releases  defendant  from  imprisonment  before 
the  expiration  of  his  sentence.**^  Where  the  aj)- 
peal  is  to  the  appellate  division  of  the  supreme  court 
a  certificate  must  recite  briefly  the  particular  rul- 
ings believed  to  have  been  erroneous.**'^  The  stat- 
ute prohibits  a  second  application  for  a  certificate 
after  one  application  has  been  denied.*'^ 

[%  3384]  d.  Custody  of  Accused  Pending  Ap- 
peal Where,  under  the  statute,  an  appeal  or  writ 
of  error  operates  as  a  supersedeas  or  stay,*'  the 
sheriff  is  the  rightful  custodian  of  defendant  after 
his  conviction,*"   unless   he  is   admitted   to  bail.** 


9S,  110  P  49S. 

W.  Ex  p.  Harrell,  57  Or.  »6.  110 
P  «3. 

94.  Feo.  V.  He«8,  6  Mlso.  246,  26 
NTS  (30  laff  8  App.  Dlv.  143,  40 
NTS   486). 

[a]  Tha  Taml-natlon  of  tli*  whoto 
CM*  OB  tha  appllcatltni  ia  aaoawuuT, 
except  where  a  part  of  the  record  or 
of  the  evidence  reveals  error,  and 
hence  ordinarily  a  certificate  may  be 
refused  If  only  a  part  ,of  the  record 
or  of  the  evidence  Is  submitted, 
Peo.  V.  Hess,  6  Misc.  246.  26  NTS 
(30  [aS  i  App.  Dlv.  143,  40  NTS 
486]. 

»4U.  Peo.  V.  Tlmauer,  77  Mlse. 
187.  136  NTS  833  (under  Code  Cr. 
Proc.  I  S29,  as  amended  by  Li.  [1907] 
c  479). 

95.  Peo.  V.  Tlrnauer,  77  Misc.  387, 
lit  NTS  88  3. 

95H.  Code  Cr.  Proc.  I  529;  Tomp- 
kins V.  New  Tork,  14  App.  Dlv. 
636.  43   NTS   378. 

96.  Cod*  Cr.  Proc.  I  529;  Peo.  v. 
Reardon.  186  N.  T.  164.  78  NB  860. 

96^.  Peo.  V.  Lyons,  29  App.  .Div. 
174,  51  NTS  811  (under  Code  Cr. 
Proc.  I  529,  as  amended  by  the  act 
of  May  14,  1897.  also  holding  that 
the  act  applies  to  actions  pending 
when  it  took  effect). 

96H.  Peo.  V.  Byrne,  99  Misc.  1, 
les  NTS  682. 

96M.  Peo.  V.  Damron,  80  Hlsc.  114, 
140  NTS   787. 

96^.  Code  Cr.  Proc.  t  529.  See 
also  Carlisle  t.  Barnes,  183  N.  T. 
272.  78   NB   27. 

87.    See  supra   {   3380. 

98.  Ex  p.  Rodley,  132  (Tal.  40,  64 
P  91;  In  re  Ready,  44  Kan.  702,  26 
P  234;  Ex  p.  Barr,  62  Tex.  Cr.  62, 
iS6  SW  456:  Ex  p.  Jones,  2  Wash. 
551.  27  P    172. 

99,  In  re  Truskett,  84  Kan.  869, 
115  P  575;  In  re  Ready,  44  Kan.  702, 
25  P  234;  Peo.  v.  Barrios,  23  Porto 
Rico  186,  197  (where,  in  holding 
that  defendant  was  entitled  to  bail, 
the  court  said:  "A  defendant  who 
Iras  been  sentenced  to  Imprisonment 
in  the  penitentiary  .  .  .  and  appeals 


cannot  be  subjected  to  the  rules  ap- 
plied to  those  who  are  serving  their 
sentences  in  the  penitentiary  and  if 
he  remain  deprived  of  his  liberty, 
it  should  be  under  the  same  condi- 
tions as.  before  his  conviction"). 

1.  Ex  p.  Rodley,  132  Cal.  40,  64 
P  91;  In  re  Ready,  44  Kan.  702, 
25  P  284;  Ex  p.  Barr,t'62  Tex.  Cr. 
62,    136    SW    456. 

a.  Peo.  V.  Zammuto,  278  m.  656, 
116  NE  518. 

3.  Peo.  V.  Zammuto,  278  III.  666, 
116  NE  613;  Ex  p.  Jones,  2  Wash. 
551,  27  P  172.  . 

4.  Ex  p.  Lawrence,  71  Ark.  64,  70 
SW  470. 

5.  Ex  p.  Sredericks,  104  Cal.  400, 
38  P  61. 

[a]  Xa  Vew  Tork  Code  Cr.  Proc 
I  528,  providing  that  the  execution 
of  a  Judgment,  of  death  shall  be 
stayed  by  an  appeal,  applies  only  to 
the  death  penalty  and  does  not  pre- 
vent the  confinement  of  accused  in 
the  penitentiary  pending  the  appeal. 
Peo.  V.  Brush,  60  Hun  399,  15  NTS 
612    [aft   128    N.    T.    529,    28    NE   533]. 

6.  See  generally  Appeal  and  Error 
i    1611   et   seq. 

7.  Ala. — Lomlneck  v.  State,  39  S 
676;'Ru3sau  v.  State,   (A.)   72  S  596. 

Ark.— Crain  v.  State,  45  Ark.  450. 

111.— Peo.  V.  Gray,  261  111.  140,  103 
NE    622,    49    LRANS   1215. 

Miss. — Stubbs  V.  State,  49  Miss. 
716;  Oalter  v.  State,  45  Miss.  441; 
Dyson   v.    State,   26   Miss.   362. 

Pa.— Com.   v.   Nisblt,   84   Pa.   398. 

Porto  Rico. — Peo.  v.  Agrait,  9 
Porto  Rico  412. 

Ont.— Whelan  v.  Reg.,  28  U.  C.  Q. 
B.   2,   108. 

[a]  «ha  namal  fonnal  raooid  set 
out  and  held  sufficient.  -  Taylor  v. 
Com.,  44  Pa.  131. 

[bj  iB  CaUfomla,  on  appeal  from 
a  conviction,  the  clerk  must  trans- 
mit to  the  appellate  court  the  Indict- 
ment or  information,  a  copy  of  the 
minutes  of  the  plea  or  demurrer,  a 
copy  of  the  minutes  of  the  trial,  the 
written  instructions  given,  modified, 
or    refused,    with    the    indorsements 


Where  defendant  has  been  sentenced  to  the  peniten- 
tiary, the  sheriff  has'no  authority  to  deliver  him  to 
the  officers  of  that  institution;^  and  if  defendant 
has  been  delivered  into  the  custody  of  the  warden 
\of  the  penitentiary,  upon  a  writ  of  error  being  sued 
out,  he  should  be  returned  by  the  warden  to  the 
sheriff  of  the  proper  county  to  be  held  by  the  latter 
until  the  final  disposition  of  the  writ  of  error.'.  No 
special  order  for  such  return  is  required.*  Under 
some  statutes,  however,  if  the  judgment  of  confine- 
ment in  the  penitentiary  has  been-  executed'  before 
the  certificate  of  appeal  is  delivered  to  the  sheriff, 
defendant  is  not  entitled  to  be  returned  to  the  cus- 
tody of  the  sheriff,  although  he  may  be  admitted  to 
bail.*  And  in  a  capital  case  defendant  may  be  held 
in  the  state  prison  although  execution  has  been 
stayed." 

[$  3385]  D.  Kecord  and  Proceedinga  Not  in 
Becord' — 1.  General  Seanisites  and  Esaentiala— «. 
Ab  Affecting  Validity  of  Conviction — (1)  In  Q«n- 
•raL  The  record  should  show  affirmatively  that  all 
steps  necessaiy  to  siistain  the  conviction,  either  by 
statute  or  under  the  recc^nized  rules  of  practice, 
have  been  properly  taken  in  the  prosecution.^  Noth- 
ing can  be  presumed  for  or  against  the  record,  ex- 
cept what  appears  substantially  upon  its  face.* 
Thus  the  record  must  show  affirmatively  all  those  in- 
dispensable facts  without  which  the  judgment  would 
be  void,*  such  as  the  organization  of  the  court,'*  its 
jurisdiction  of  the  subject  matter  and  of  the  par- 
ties,'* the  organization  of  the  grand  jury,"  the  pre- 
sentment of  an  indictment  or  information,"  an  ar- 
raignment and  plea,'*  the  submission  to  a  jury,'" 
the  verdict,'*  and  a  judgment  entered  on  the  ver- 

thereon,  a  certified  transcript  of  tha 
court's  charge,  and  a  copy  of  the 
Judgment.  Peo.  v.  McPherson,  6  Cal. 
A.   266,   91  P   1098. 

[c]  Zn  Oklahoma  the  record  must- 
show:  First,  the  indictment  and  a 
copy  of  the  minutes  of  the  plea  or 
demurrer;  second,  a  copy  of  the  min- 
utes of  the  trial;  third,  the  charges 
given  or  refused  and  the  Indorse- 
ments if  any  thereon;  and  fourth,  a 
copy  of  the  Judgment.  Day  v.  State. 
7  Okl.   O.    276,    123   P   436. 

8.  Dyson  v.  State,   26  Miss.  862. 
[a]    Umttatloa  of  mla. — "But  this 

rule  has  reference  to  those  indlspens-' 
able  requisites  necessary  to  the  valid- 
ity of  the  record  as  Judicial  proceed- 
ing, and  can  have  no  application  To  . 
those  Incidental  matters  which  trans- 
pire during  the  progress  of  the  pro- 
ceeding in  court.  For  otherwise,' 
what  would  be  the  limit  to  the  rnlef 
There  could  be  none  short  of  requir- 
ing everything  that  was  connected 
with  the  trial,  the  summoning  of  the 
Jury,  the  facts  torching  the  examina- 
tion and  impaneling  each  of  them, 
the  summoning  of  witnesses,  their 
oath,  the  whole  course  of  their  ex- 
amination; in  short,  every  matter, 
however  trivial,  to  be  'set  forth  in 
the  record.  No  such  details  are  re- 
quired by  Justice  or  law.  If  irreg- 
ularities occur  in  relation  to  any  of 
them,  the  party  aggrieved  ia  not 
without  remedy.  He  can  Introduce 
them  into  the  record  by  bill  of  excep- 
tions; but  otherwise  the  rule  is,  as  t.> 
all  incidental  acts  which  transpire 
on  the  trial,  omnia  preesumuntur 
rite  et  solemnlter  esse  acta,  donee 
probatur  In  contrarium."  Dyson  v. 
State,    26    Miss.    362,    3S3. 

9.  Dyson  v.  State.  26  Miss.  362. 
See  infra  9  3387. 
See  Infra  {  3387. 
See  infra  |  3391. 
See  infra  \i  3393-3395. 
See  infra  ;  3397. 
Dyson     v.     State,     26     Miss. 


10. 
11. 
19. 
13. 
14. 
IS. 
362. 

le. 

State 


Dyson   v.   State,  26   Miss.   362; 
V.   Rowe,   142   Mo.   489,   44   SW 
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diet.*^  It  must  also  show  that  accused  was  present 
in  court  during  the  trial.^^  In  a  capital  case  the 
record  must  show  that  before  sentence  accused  was 
asked  if  he  had  anything  to  say  why  sentence  should 
not  be  pronounced  upon  him.^"  The  absence  of  es- 
sential matters  in  the  record  cannot  be  supplied  by 
recitals  in  the  bill  of  exceptions.'"'  The  proceedings 
may. be  stated  in  the  record  in  the  past  instead  of 
in  the  present  tense.'*  In  a  summary  conviction  the 
record  of  the  magistrate  must  show  affirmatively  that 
defendant  was  oenvicted  of  having  done  the  precise, 
thing  forbidden  by  the  law  or  ordinance  alleged  to 
have  been  violated.** 

[$  3386]  (2)  Freliminl^  Steps.'  Since  objec-' 
tions  to  the  preliminary  proceedings  in  a  criminal 
case  cannot  be  raised  for  the  ifirst  time  on  appeal," 
unless  objections  were  made  to  the  proceedings  pre- 
liminary to  the  finding  of  the  indictment,**  or  to  the 
filing  of  an  information,*"  their  r^nlarity  will  be 
presumed.**  Hence  as  a  rule  the  preliminary  pro- 
ceedings in  a  criminal  case  to  which  no  objections 
were  made  have  no  place  in  the  record  on  appeal.*' 
But  where,  under  the  statute,  an  affidavit  is  an  in- 

266    (hoKllng    that    the    verdict    and 
Judgment    are    part     of     the    record 

g roper  and  may  be  reviewed  without 
111  of  exceptions). 

"The  verdict  In  a  criminal  case  Is 
a  part  of  the  record  proper,  as  dis- 
tinguished from  matters  of  pure  ex- 
eeptlon,  which  are  made  parts  of  the 
record  In  the  case  by  a  proper  bill 
of  exceptions."  State  v.  Miller,  265 
Mo.  223,  230,  164  SW  482. 
.17.     See   infra    i   3407. 

IS.  See  infra  {  3403. 
'  18.  Gaiter  v.  State,  46  Miss.  441 
(holdl^K,  however,  that  failure  of  the 
recortS  to  show  this  fact  does  not 
alone  entitle  the  party  to  a  new 
trial). 

SO.  Lomlneck  v.  State,  (Ala.)  39 
8  67»!;  Taylor  v.  State,  112  Ala.  69, 
20  S  S*B:  Carleton  v.  State.  100  Ala. 
tSO,  14  S  472:  Peters  v.  State,  100 
Ala.  10,  14  S  896. 

Bill  Of  esoaptlona  see  Infra  i  3421 
•t  .»e<i. 

«1.     State  V.   Reeves.  SO  N.  C.   19; 
Taylor  v.  Com.,  44  Pa.  131. 
.  98..  Com.  V.  Corson,  36  Pa.  Super. 


93. '  See  supra  t  3329. 
at.     Ind.— Sehler  v.   SUte,   22  Ind. 
146. 

N.  M.— Fatilkner  v.  Terr.,  6  K. 
M.  464,  30  P  906. 
•  Pa. — Com.  V.  Weiss,  13  Pa.  DIst. 
220,  29  Pa.  Co.  661.  6  Lack.  Jur.  91. 
■Tex. — Hardy  v.  State,  1  Tex.  A. 
556. 

Va.— -Com.  v.  Murray,  2  Va.  Cas. 
(4  Va.)  504;  Com.  v.  McCaul,  1  Va. 
Cas.    <2   Va.)    271. 

[a]  If  the  wsmuit  of  isonunlt- 
maiit  Is  set  forth  by  accused  in  his 
bill  of  exceptions,  it  becomes  a  part 
of  the  record  of  the  preliminary  ex- 
amination. Com.  V.  Murray,  2  Va. 
Cas.    (4   Va.)    504. 

96.  Peo.  V.  Smith,  59  Cal.  366; 
White  V.  Peo.,  8  Colo.  A.  289,  45  P 
639:  State  v.  Bishop,  231  Mo.  411, 
133  SW  83:  State  v.  De  PaoU,  24 
Wash.   71,  63  P  1102. 

96.  See  cases  supra  notes   24,   26. 
[a]     XUnstnktlon. — ^Where      It      is 

claimed  that  a  preliminary  examina- 
tion WHS  had  when  the  Justice  had 
lost  Jurisdiction,  and  it  appears  that 
accused  was  committed  for  examina- 
tion while  the  court  had  Jurisdic- 
tion. It  is  not  necessary  that  it  shall 
appear  from  the  record  that  the  ex- 
amination occupied  the  time  Interven- 
ing, as  this  may  be  presumed.  Peo. 
V.  Ebanks,  117  Cal.  652,  49  P  1049, 
40   LRA   269. 

97.  State  v.  Mulr,  (Mo.)  186  SW 
1047:  V.  8.  V.  Abuan,  2  Philippine 
180. 


[a]     Prsllmlnary     bMtrlnr.  —  The 

record  need  not  affirmatively  show 
that  accused  was  given  a  preliminary 
hearing.'  State  V.  Bishop,  231  Mo. 
411.    133    SW   83. 

as.  Wadgymar  v.  State,  21  Tex.  A.- 
459,  2  SW  768  (holding  that  under 
the  statute  the  record  must  contain 
the  affidavit  on  which  an  information 
Is  based,  where  an  appeal  from  a 
conviction  for  violation  of  the  local 
option  law  Is  taken);  Lackey  v. 
State,  14  Tex.  A.  164. 

[a]  An  oral  aflml— Ion  by  the  dis- 
trict attomay  that  the  copy  of  an 
affidavit  relied  on  by  defendant's 
counsel  to  show  that  the  affidavit  upon 
which  the  warrant  was  Issued  did 
not  show  any  Jurisdiction  in  the  mag- 
istrate is  a  correct  copy  is  not  suf- 
flclent  to  put  the  affidavit  on  the  rec- 
ord. Com.  V.  Weiss,  13  Pa.  Dlst, 
220,    29    Pa.    Co.    661,    5    LackJur    91. 

89.  Lee  v.  State,  10  Ala.  A.  191, 
64  S  637;  Haynes  v.  State,  6  Ala.  A. 
167,  69  S  326;  State  v.  Dnnlap, 
(Hiss.)  21  S  242;  Dyson  v.  State, 
26    Miss.    862. 

30.  Peo.  V.  McCauley,  266  111.  504, 
100  iTE  182;  Bx  p.  McLaughlin,  210 
Mo.  657,  109  SW  626  (holding  that 
the  circuit  court  of  the  city  of  St. 
Louis  is  a  court  of  general  criminal 
Jurisdiction  and  the  flIAig  of  an  in- 
formation and  the  prosecution  .there- 
of In  such  cotfrt  is  not  a  special  or 
exceptional  exercise  of  Jurisdiction  In 
which  all  the  preliminary  steps  lead- 
ing up  to  the  prosecution  must  be 
affirmatively  shown  on  the  face  of 
the  record  or  Information) :  Patrick 
V.    State,    17    Wyo.    116,    96    P    527. 

31.  Ala. — State  v.  Ely,  43  Ala.  668. 
.Ga. — Scrogglns  v.  State,  55  Ga.  380. 

111.— Peo.  V.  McCauley,  256  111.  604, 
100    NE    182. 

Mo.— -State  v.  Cowdon,  86  Mo.  A. 
403. 

Pa. — Com.  V.  Read,  8  Del.  Co. 
52. 

Tenn. — ^Boyd  v.   State,   6   Coldw.   1. 

Tex. — Bird  V.  State,  49  Tex.  Cr. 
205.    91    SW   791. 

W.  Va. — State  v.  McGahan,  48  W. 
Va.    438,    37    SE3    673. 

And  see  generally  Appeal  and  Er- 
ror   {    1627. 

[a]  In  Hew  Todc  In  a  proceeding 
under  L.  (1910)  c  659  {  95  and  L. 
(1915)^  c  531,  art  IIIA  5  *4,  for  vio- 
lation of  the  sanitary  code,  the  rec- 
ord must  affirmatively  show  Juris- 
diction on  appeal  to  the  appellate 
division,  to  warrant  sustaining  con- 
viction In  the  court  of  special  ses- 
sions, when  the  case  was  commenced 
before  a  city  magistrate  by  informa- 
tion, or  arraignment.     Peo.  v.  Prank- 


dispensable  prerequisite  to  the  sufficiency  of  an  in- 
formation, such  affidavit  must  appear  as  part  of  the 
record.*' 

[$  3387]  (3)  Jurisdiction  and  Tranafer.  Al- 
though there  are  some  cases  to  the  effect  that  an 
appeal  will  be  dismissed  where  the  record  does  not 
show  that  the  court  from  which  it  was  taken  had 
jurisdiction,*'  the  better  rule  seems  to  be  that,  where 
the  court  is  one  of  general  and  original  jurisdiction 
in  criminal  cases,  it  is  not  necessary  that  the  evi- 
dence upon  which  its  jurisdiction  is  based  be  pre- 
served in  the  record.'*'  But  however  this  may  be,  it 
is  well  settled  that,  if  the  'court  is  of  limited  juris- 
diction, the  record  should  show  every  fact  neces- 
sary to.  confer  jurisdiction ;"  and  where  this  does 
not  appear,  ju^ment  may  be  arrestcfd  on  appeal, 
although  lack  of  jurisdiction  is  not  one  of  the  ob- 
jections urged.'*  Where  an  indictment  found  in  one 
court  has  been  transferred  to  and  tried  in  another, 
an  order  transferring  it  must  appear  in  the  record  ;** 
and  if  the  transfer  involves  a  change  of  v^nne  to 
another  county,  the  court's  reason  for  making  the 
change  should  be  made  a  part  of  the  record;'*  and 

lln  H.  Kalbflelsch  Co.,  174  App.  Dlv. 
108.  160  NTS  996  japp  dlsm  220 
N.  T.  760  mem,  116  MB  1064 
mem]. 

39.  Peo.  V.  Hodges,  27  Cal.  340. 
See  also  Peo.  v.  Lang,  141  App.  Dlv. 
114,  125  NYS  727  (holding  that  It 
is  Immaterial  that  the  record  on  ac- 
cused's appeal  from  a  conviction  be- 
fore the  court  of  special  sessions  did 
not  show  that  objection  was  taken 
to  the  Jurisdiction  of  that  court, 
where  the  Judgment  shows  the  ^^rant 
of   Jurisdiction). 

[a]  In  Sonlslana,  where  a  motion 
in  arrest  of  Judgment  is  overruled, 
no  formal  bill  of  exceptions  or  as- 
signment of  error  is  required  in  or- 
der that  the  matter  may  be  reviewed 
on  the  appeal,  and  where  a  bill  of 
exceptions  presents  a  question  of 
law  and  Jurisdiction  determinable 
from  the  face  of  the  record,  the  ques- 
tion will  be  considered  by  the  court, 
although  the  bill  Is  not  signed  by 
the  Judge;  but  an  unsigned  bill  to 
the  overruling  of  a  motion  for  a  new 
trial  based  upon  allegation  and  afll- 
davits  of  newly  discovered  evidence 
relates  to  a  matter  in  wlvich  a  for- 
mal bill  Is  required  and  an  unsigned 
bill,  being  no  better  than  no  bill, 
cannot  be  considered.  State  v.  Hun- 
ley,  139  La.  846,  72   S  376. 

33.  Ala. — Joyner  v.  State,  78  Ala. 
448;  Goodloe  v.  State.  60  Ala.  93. 

Ind. — Johnson  v.  State,  11  Ind.  481; 
Doty  V.  State.  7  Blackf.  427. 

Mass. — Com.  v.  Oalligan.  166  Mass. 
270,  30  NE  1142. 

N.  J.— Holt  V.  State,  68 
11,  32  A  663;  Cruiser  v. 
N.  J.  L.  206. 

N. '  T.— May  v.  Peo.,  12  Hun  380 
(but   see   Infra   this  note    [b]). 

[a]  In  Macsaohnsstts,  where  a 
trial  Justice  falls  to  attend  upon  a 
criminal  prosecution,  and  another 
Justice  takes  cognizance  of  the  case, 
it  is  the  duty  of  the  latter  to  show 
his  right  to  assume  Jurisdiction  by 
making  a  minute  of  the  proceedings 
before  himself  on  the  complaint,  and 
to  certify  the  same,  which  minute 
shall  be  entered  on  the  records/  of 
the  Justice  who  makes  the  final  sen- 
tence, and  It  Is  Insufficient  to  merely 
set  forth  the  fact  that  he  did  assume 
jurisdiction.  Com.  v.  Galligan,  156 
Mass.    270,    30    NE   1142. 

[b]  In  xrrw  Tork,  under  2  Rev. 
St.  209,  IS  5,  6,  the  record  need  not 
show  the  transfer  of  an  Indictment 
from  the  court  of  general  sessions 
to  the  next  court  of  oyer  and  ter- 
miner. Lelghton  v.  Peo.,  88  N.  T. 
117. 

84.    Curry  v.  State.  17  FJa.  683. 


^U 


J.   L. 

lUte,   18 
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it  shonld  also  appear  that  the  court  to  which  the 
transfer  was  made  acquired  jurisdiction  of  the  of- 
fense by  the  filing  therein  of  the  indictment,*'  al- 
though the  indictment  need  not  be  copied  at  length ' 
in  tbt  transcript  of  the  proceedings  on  the  change." 

Oiganintion  of  the  court.  The  record  mnst  show 
that  the  court  rendering  the  judgment  was  organ- 
ized pnrsnant  to  law.*^  Bnt  it  is  not  necessary  that 
it  should  show  the  names  And  presence  of  the  vari- 
ous officers  of  the  court  but  only  that  the  coi\rt  was 
actually  in  session.'*  And  in  a  proseciltion  under  an 
indictment  preferred  at  a  special  term,  where  no 
question  was  raised  at  the  trial  as  to  the  organiza- 
tion of  the  court  to  try  the  case  at  the  special  term, 
it  has  been  held  that  the  record  need  not  set  out 
the  order  convening  the  court ;"  bnt  it  has  also  been 
held  that,  where  the  trial  takes  place  at  a  called 
term,  the  record  must  show  the  request  for  the  term, 
the  order  of  the  judge  thereon,  and  due  publication 
of  notice  of  the  holdii^  of  the  court  as  required  by 
statute.*' 

[i  3388]  (4)  Time  and  Place  of  Trial  and  Ad- 
journments. It  has  been  held  that  the  record  must 
show  afOrmatively  exactly  where  the  court  was  held 
at  which  the  trial  was  had;**  and  in  some  jurisdic- 
tions this  is  held  to  be  necessary,  although  the  stat- 
ute requires  it  to  be  held  at  designated  places  and  at 
stated  times.*^  But  in  other  jurisdictions,  if  the 
law  fixes  the  place  wliere  the  court  is  to  hold  its  ses- 
sions, the  record  need  not  show  where  it  was  held.** 
The  terfii  at  which  a  trial  was  had  will  be  presumed 
to  have  been  a  legal  and  regular  term  where  the 
record  is'  silent  on  that  point,**  particularly  where 
the  statute  fixes  and  regulates  the  term.**  The  pre- 
sumption is  that  a  cause  not  tried  at  onc)B  after  in- 


dictment was  regularly  eontinned  from  term  to 
term,**  and  neither  the  fact  of  adjournments,*'  nor 
the  reason  for  them,**  need  appear  of  record.*' 

[i  3389]  (5)  Nnmber  and  Qnaliflcation  of 
Judges.  The  failure  of  the  record  to  show,  that  as 
many  judges  as  are  necessary  to  constitute  a  quorum 
were  present  in  the  trial  court  is  fatal  to  a  convic- 
tion.*o  It  has  also  been  held  that,  where  a. trial  is 
had  before  a  special  judge,  his  election  or  appoint- 
ment and  qualifications  must  appear  of  record.** 
But  in  some  jurisdictions,  where  a  cause  is  heard 
by  a  special  judge  and  no'  objection  was  made  to  his 
selection  or  qualification  at  the  trial,  such  objection 
will  be  considered '  waived  on  appeal.**  Where,  as 
in  Louisiana,  the  law  requires  that  all  prose^iutions 
shall  be  apportioned  among  the  judges  by  lot,  the 
record  need  show  only  that  an  allotment  was  made 
without  stating  how  it  was  done.** 

[i  3390]  (6)  Appointmentr  and  Asaignment  oC 
OounseL  The  common  law  did  not  permit  persons 
charged  with  felony  to  have  the  advice  and  assist- 
ance of  counsel;**  but  this  defect  of  the  common 
law  has  generally  been  cured  in  this  country  by  con- 
stitutional or  statutory  provisions.**  It  is  not  neces- 
sary, however,  that  the  record  on  appeal  should 'ex- 
pressly show  that  accused  was  represented  by  coun- 
sel.*' The  conviction  may  be  upheld  unless  it  af- 
firmatively appears  that  he  was  denied  that  privi- 
lege,*' especially  where  the  reobrd  afllrmatively 
shows  that  he  was  apprised  of  his  right  to  the  as- 
sistance of  counsel  by  waiving  it.**  The  record  need 
not  show  that  an  attorney-general  pro  tempore  took 
the  statutory  oath,**  nor  the  regularity  or  propriety 
of  the  appointment  of  an  attorney  to  assist  the  pub- 
lic prosecuting  ofiScer,  where  no  objection  appears."* 


38w  Powers  v.  State,  87  Ind.  144; 
Duncan  v.  State,  84  Ind.  204;  Doty 
V.  State.   7   Blackf.    (Ind.)    427. 

ae.  Powers  V.  State,  87  Ind.  144; 
Puncan  t.    State,   84   Ind.   204. 

37.  Pesnell  v.  State,  IS  Ala.  A. 
(76,  69  S  259;  Ogrden  v.  State,  IS 
Ala.  A.  205.  S8  S  701;  Clark  v.  State, 
8  Ala.  A.  105,  62  S  987;  Peo.  v.  Gray, 
261  ni.  140,  103  NE  552,^  49  LRANS 
1215;  Dyson  v.  State,  28  Miss.  362; 
State  V.  Harris,  150  Mo.  66.  51  BW 
48L 

38.  Lamb  v.  Peo.,  219  III.  399,  76 
.NE  576. 

3>.  Norwood  v.  State,  (Ala.  A.)  74 
S  729;  Keith  v.  State.  (Ala.  A.>  72 
S  602. 

40.  Burley  y.  State,  1  Nebr.  886. 

41.  Andrews  v.  State,  159  Ala.  14, 
ii  S  8S8  (sufBclent  if  it  appears 
anywhere  In  the  record);  Com.  v. 
Hogari,  113  Mass.  7;  Fox  v.  State, 
(MUa)  7  S  221;  Carpenter  v.  State, 
4  How.   (Miss.)    163,   34  AmD  116. 

43.  Com.  V.  Hosan,  113  Mass.  7. 
But  see  Com.  v.  Carney,  152  Mass. 
366.  26  NK  94  (holding  that,  under 
Pub.  St.  c  154  {  23,  the  record  on 
appeal  from  a  police  court  need  not 
show  the  place  In  the  Judicial  district 
where  the  court  was  held). 

43.  State  T.  Nelson,  86  La.  Ann. 
671;  West  v.   State,  22  N.  J.  L.    212. 

44.  Ida. — State  v.  Cotterel,  12  Ida. 
572    86    P    527 

&.— Vaughn  v.  C6m.,  23  SW  871, 
IS  KyL  256;  Simmons  t.  Com.,  18 
S^'  534,    13   KyL.   839. 

La. — State  v.  Nelson,  36  La.  Ann. 
iU. 

Mass. — Turns  v.  Com.,  6  Mete.  224. 

Ho.— State  y.   Byrne,   24  Mo.   151. 

N.  T.— Real  V.  Peo.,  65  Barb.  661, 
8  AbbPrNS  314  £aff  42  N.  T.  270,  1 
Cow.    Pr.    216]. 

[a]  Thiu,  where  the  Jurisdiction 
"t  the  court  is  attacked  on  the 
(round  that  the  term  of  court  at 
which  certain  defendants  were  sen- 
tenced had  elapsed  before  the  sen- 
tence was  pronounced  by  reason  of 
[17  C.  X— 8] 


the  fact  that  the  term  in  an  adjoining 
county,  under  the  settings  of  the 
terms  by  the  judge,  was  to  begin 
on  the  day  that  the  court  adjourned 
its  term,  and  the  record  fails  to  show 
whether  such  term  In  '  the  latter 
county  had  been  adjourned  prior  to 
the  adjournment  of  the  term  In  the 
county  where  defendants  were  con- 
victed, the  presumption  will  be  that 
the  court  acted  legally  In  the  matter 
and  had  jurisdiction  to  pronounce 
and  enter  Judgment.  State  v.  Cot- 
terel, 12  Ida.  572,  86  P  627. 

46.  State  y.  Nelson,  36  La.  Ann. 
674;   West  y.  State,   22   N.   J.   L.   212. 

46.  Ala. — Ex  p.  Owens,  52  Ala.  473. 
Ind. — Vanderkarr  v.    State,    51   Ind. 

91. 

Iowa. — State  v.  Enke,  85  Iowa  86, 
51   NW  1146. 

Mo. — State  V.  Marshall,  116  Mo. 
383.    22    SW    452. 

Tex. — Adams  v.  State,  48  Tex.  Cr. 
7,    85    SW    1079. 

Ont. — Reg.  V.  Read,  17  Ont.  185. 

47.  Ex  p.  Owens,  52  Ala.  473;  Van- 
derkarr T.  State,  51  Ind.  91 ;  Adams 
V.  State,  48  Tex.  Cr.  7,  86  SW  1079; 
Reg.   V.   Read,   17  Ont.   185. 

48.  State  y.  Enke,  85  Iowa  85,  61 
NW  1146;  Statd  y.  Marshall,  116  Ho. 
388.   22   SW  452. 

49.  Berrien  y.  State,  22  N.  J.  L. 
9  [aft  22  N.  J.  L.  679];  Taylor  y. 
Com..  44   Pa.  131. 

ra]  Beaaon  (or  role.— An  adjourn- 
ment from  day  to  day  of  the  term 
need  not  appear  In  the  record,  as  the 
term  is  regarded  as  but  one  day. 
Berrlan  y.  State,  22  N.  J.  L.  9  [rev 
on  other  grounds  22  N.  J.  L.  679 
meml. 

60.  Holt  y.  State,  68  N.  J.  L.  11, 
32    A    663. 

51.  Reed  y.  State,  66  Tex.  CJr.  187, 
114  SW  834;  Blanchette  v.  State,  29 
Tex.  A.  46,  14  SW  392;  McMurry 
V.  State,  9  Tex.  A.  207.  And  see 
Wilson  v.  State,  14  Tex.  A.  205 
(holding  that,  where  a  criminal  case 
was  tried  before  a  special  judge,  the 


record  on  appeal  must  show  in  what 
manner  the  judge  was  selected,  and 
that  he  was  Lworn  as  such  Judge  as 
required  by  law,  or  the  conviction 
cannot  be  sustained). 

[a]  In  Indtaaa  (1)  where  an  at- 
torney Is  appointed  to  act  as  Judge 
under  the  statute  permitting  this  to 
be  done, 'where  there  Is  an  objection 
to  a  judge,  the  record  must  show 
that  his  appointment  was  In  writ- 
ing and  entered  on  the  order  book, 
and  that  he  was  sworn  to  support  the 
constitution  and  to  discharge  his  du- 
ty faithfully,  or  Judgment  may  be 
void  for  lack  of  jurisdiction.  Ken- 
nedy V.  State,  53  Ind.  542.  (2)  But 
It  is  not  necessary  to  show  that  the 
objectionable  Judge  made  an  effort  to 
secure  another  Judge  to  take  his 
place.     Kkne  y.  State,  71  Ind.  659. 

88.  Roberts  y.  State,  126  Ala.  74, 
28   S   741. 

[a]  BntMnitunmary  JwHg*.  —  In 
Alabama  a  record  on  appeal  which 
specifically  sets  forth  that  a  super- 
numerary Judge  held  the  terms  of 
court  at  which  an  indictment  was 
■found  affirmatively  shows  that  the 
circuit  judge  failed  to  attend  or  to 
hold  court  and  that  the  supernumer- 
ary judge  properly  presided  as  pro- 
vided by  the  statute.  Harrell  v. 
State,  160  Ala.  91,  49  S  805. 

63.  State  v.  Beeder,  44  La.  Ann. 
1007,  11  S  816. 

64.  State  v.  Kelltson,  66- W.  Va. 
890.    47   SE   166. 

66.  See  constitutional  and  statu- 
tory provisions.  See  also  suitra  I 
2076  et  seq. 

56.  State  v.  Ziord,  SO  La.  Ann.  867; 
Cathcart   v.    Com..    37   Pa.   108. 

67.  Brown  v.  State,  12  Ark.  623: 
State  y.  Kelllson,  56  W.  Va.  690,  47 
SE  166. 

68.  State  v.  Mewhinney,  43  Utah 
13.?,  184  P  632.  LRA1916D  690.  Ann 
Casl916C  537. 

58.  Staggs  V.  State.  3  Humphr. 
(Tenn.)    372. 

60.     Peo.    V.    Oard.    176    111.   A.    48< 
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[i  3391]  (7)  OrgaBl2»tion  of  Grand  Jury. 
There  is  conflict  among  the  oases  sometimes,  even 
in  the  same  jurisdiction,  upon  the  question  whether 
it  is  necessary  that  the  record  should  show  that  the 
grand  jury  were  sworn.  This  conflict  can  be  ex- 
plained in  part  by  the  difference  in  the  statutes  un- 
der which  the  decisions  were  rendered.  Many,  and 
perhaps  it  may  be  said  a  majority,  of  the  cases  hold 
that  the  -record  must  affirmatively  show  that  the 
grand  jury  were  swom.*^  But  many  others  insist 
that  it  is  prima  facie  to  be  presumed  that  the  grand 
jury  was  properly,  organized,'^  and  therefore  that 
the  record  need  not  show  that  it  was  legally  sum- 
moned, sworn,  or  impaneled,''  or  that  the  grand 
jurors  were  qualified  to  serve,**  or  the  tim^  when 
they  acted." 

Snflidencsr  of  showing.  A  recital  in  the  record 
"that  the  grand  jurors  .  .  .  were  duly  sworn,"  •• 
or  that  the  grand  jury  were  "selected,  impaneled, 
sworn,  and  chained,"  "  is  sufficient;  and  the  record 
need  not  show  that  the  form  of  oath  required  by  the 
statute  was  administered,'"  or  that  the  foreman  was 

[aft  259  111.  23S,  102  NE!  256  (writ 
of  error  dlsm  285  U.  S.  691  mem, 
36  set  206  mem,  69  L.  ed.  428)]; 
Price  T.  State,  36  Oh.  Bt.  601;  Woods 
y.  State,  6  IBaxt.  (Tenn.)  426;  Moody 
V.   State,   6   CoMw.    (Tenn.)    299, 

ei.  U.  a— Burohett  v.  U.  S.,  194 
Fed.    821.   114    (X:A    626. 

Ark. — ^Baker  t.  State,  39  Ark.  180. 

111. — Peo.  V.  Gray,  261  111.  140,  103 
NK  662,  49  LRANS  1215;  Sullivan 
V.  Pec,  16<  111.  94,  40  NB  2ii;  Wil- 
liams V.  peo.,  64  111.  422;  Yates  y. 
Peo.,  33  111.  627;  Lyman  v.  Peo., 
7    III.    A.    346. 

Me. — State  v.  McAllister,  26  Me. 
874. 

Miss.— Hardy  v.  State,  96  Miss.  844, 
51  S  460;  Hays  v.  State,  96  Miss. 
168,  60  S  567  (both  holding;,  how- 
ever, that,  under  Code  [1906]  ff  1413, 
1426.  1427,  the  objection  must  be 
made  before  verdict);  Foster  v.  State, 
31  Miss.  421;  Abram  v.  State,  26 
Miss.  689;  Cody  v.  State,  4  Miss. 
27. 

Mo. — State  v.  Harris,  160  Mo.  66, 
61  SW  481;  State  v.  Hurst.  123  Mo. 
A.   39,   42.   99   8W   820. 

N.  T. — Peo.  v.  Ouemsey,  8  Johns. 
Cas.   266.. 

Tenn. — Orandlson  v.  State,  2 
Humphr.  461. 

See  also  Kneeland  v.  State,  63  Qa. 
C41  (holding  that,  if  the  record  does 
not  show  that  some  members  of 
the  grand  Jury  had  been  sworn,  the 
proper  course  is  to  examine  the  min- 
utes of  the  trial  court,  and  If  the 
minutes  do  not  show  that  such  mem- 
bers had  been  sworn  then  to  sus- 
pend the  hearing  until  the  minutes 
can  be  corrected  if  that  can  be  law- 
fully done). 

"The  record  must  afllrmatively 
show  the  performance  of  the  pre- 
requisites essential  to  the  constitu- 
tion of  a  legal  grand  Jury;  among 
them,  the  fact  that  the  Jury  was 
sworn."     State  y.  Hurst,  supra. 

es.  Ala. — Peppers  v.  State,  148 
Ala.  694,  42  S  734. 

La. — State  v.  Harp,  138  La.  1007, 
68  S  500;  State  v.  Brousaard,  133  La. 
884.    63    S    390. 

Miss. — Basterllng  v.  State,  36  Miss. 


210    (but    see    cases    supra    note    61) 

Mo.— State  v.  Griffln,  87*^  Mo.  608 
(under  the  statute  of  1879;  "but  see 
later  cases  supra  note  61). 

Va. — Robinson  v.  <3om.,  88  Va.  900, 
14    SE    627. 

63.  Ala. — Young  V.  State.  170  Ala. 
71,  64  S  166;  Harrell  v.  State,  160 
Ala.  91,  49  S  805;  Preston  v.  State, 
63  Ala.   127. 

Ind. — Rlnkard  v.  State.  157  Ind.  634, 
639,  62  NE  14;  HoUoway  v.  State, 
63   Ind.    664.    566;   Alley   v.    State,    32 


Ind.    476. 

La. — State  v.  Brouasard,  188  La. 
884,   63   S   390. 

Mass. — Turns  v.  Com..  6  Mete.  224. 

N.  C— State  V.  Kimbrough,  13  N. 
a   431. 

Pa.— <^m.  V.  Jackson,  1  Grant  262. 

Tex. — ^E\iUer  v.  State,  10  Tex.  A. 
380. 

"While  some  courts  have  main- 
tained a  dlfFerent  and  more  technical 
rule,  the  weight  of  modern  author- 
ity, as  well  as  sound  reason,  seems 
to  sustain  the  proposition  that  where 
an  indictment,  regular  upon  its  face, 
is  returned  Into  open  court,  and  is 
received  and  acted  upon  by  the  court 
.without  objection  it  will  In  the  ab- 
sence of  anything  to  the  contrary 
upon  the  record,  be  presumed  that 
the  grand  Jury  returning  It  was  duly- 
impaneled,  charged,  and  sworn. 
Rlnkard  v.  State,  supra. 

"If  it  be  true  that  the  record  fails 
to  show  that  the  grand  Jury  was 
empanelled,  sworn  and  charged,  it  is 
equally  true  that  the  record  does  not 
show  that  the  grand  Jury  was  not 
empanelled,  sworn  and  charged.  In 
this  case,  we  will  presume,  the  con- 
trary not  appearing,  that  the  grand 
Jury  was  legally  empanelled,  sworn 
and  charged."  HoUoway  v.  State, 
supra. 

64.    Parka  v.  State,   4  Oh.  St.  234. 

66.  State  V.  Breaux,  104  La.  640, 
29    S   222 

66.  O'bonnell  v.  Peo.,  224  111.  218, 
79  NE  639,  8  AnnCas  123;  Bruen  v. 
Peo.,  206  111.  417,  69  NE  24;  Shields 
v.  Peo.,  132  111.  A.  109. 

67.  Powers  v.  U.  S.,  228  U.  8. 
303,  32  set  281,  66  L.  ed.  448;  Bur- 
chett  V.  U.  S.,  194  Fed.  821,  114  CCA 
525. 

[a]  Xa  Haw  Texaey,  where  the 
caption  of  the  record  states  that  the 
Jurors  were  sworn,  afflrmed,  and 
charged  to  inquire,  and  does  not  set 
out  that  those  afflrmed  were  con- 
scientiously scrupulous  of  taking  an 
oath,  this  objection  comes  too  late 
on  appeal.  Engeman  v.  State,  54  N. 
J.  L.  247.  23  A  676  (under  the  Crim- 
inal   Procedure   Act    !    23). 

68.  O'Donnell  v.  Peo.,  224  111.  218, 
79  NE  639,  8  AnnCas  123;  State  v. 
Hurst,  123  Mo.  A.  39,  99  SW  820. 

[a]  XeaaoB  for  ml*.— The  bare 
statement  of  the  fact  that  they  were 
sworn  is  sufficient,  "since  from  it 
the  presumption  will  be  Indulged, 
nothing  to  the  contrary  appearing, 
that  the  oath  was  administered  In 
the  form  and  manner  prescribed  by 
the  statute."  State  v.  Hurst,  123 
Mo.  A.   39.  42.  99  SW  820. 

69.  Bruen  v.  Peo..  206  111.  417,  69 
NE    24;    Shields    v.    Peo.,    132    III.   A. 


separately  sworn  as  required  by  statute.'*  But  it 
has  also  been  held  that  a  mere  recital  in  the  caption 
of  the  indictment  that  the  grand  jury  had  been  duly 
selected,  impaneled,  and  sworn,  is  not  sufficient.'"' 
If  the  record  shows  that  the  precept  for  the  grand 
jurors  was  properly  issued  and  returned  it  need  not 
be  set  out.''  The  record  need  not  state  the  names 
of  the  grand  jurors ;'"  but  it  has  also  been  held  that 
Jhe  names  of  the  grand  jury  must  appear  some- 
where in  the  record." 

[i  3392]  (8)  Appointment  of  Pay  for  Trial. 
Where  the  statute  requires  the  court  to  set  a  day 
for  the  trial  of  a  defendant  who  may  be  punished 
capitally,  an  order  fixing  the  day  of  trial  must  ap- 
pear of  record  ;'*  but  under  a  statute  providing  that 
the  trial  may  take  place  on  a  day  fixed  by  the  court 
the  omission  in  the  record  of  a  recital  that  a  day  for 
tnal  was  appointed  is  not  ground  for  reversal,  the 
trial  being  properly  conducted  in  other  respects-'* 

[i  3393]  (9)  Indictment,  Information,  or  Com- 
plaint— (a)  In  General.  The  record  should  bring 
up   the  indictment  or  information,"   or  the  eom- 

109. 

7a  Hays  y.  State,  96  Miss.  163. 
159,  50  S  657  (where  the  court.  In 
so  holding,  said:  "What  ought  to  be 
of  record  must  be  proved  by  rec- 
ord and  by  the  right  record,  made 
at  the  right  time  and  In  the  right 
place"). 

71.  Werfel  v.  Com..  5  Blnn.  (Pa.) 
65. 

7a.  Turns  v.  Com.,  6  Mete  (Mass.) 
224;  State  v.  Jlmmerson,  118  N.  C. 
1173,    24    SE   494. 

73.  Mahan  v.  State,  10  Oh,  28S. 

74.  Lomlneck  v.  State,  (Ala.)  39  S 
676;  Bowen  v.  State,  119  Ala.  7,  34 
S  661;  Burton  v.  State.  116  Ala.  1, 
22  S  686;  Splcer  v.  State,  69  Ala. 
159;  Hardaman  v.  State,  14  Ala.  A. 
27,  70  S  961;  Harper  v.  State,  13 
Ala.  A.  47,  69  S   302. 

[a]  Bat  under  an  amaaAmmiit  to 
tlia  Alabuna  statute  (Acts  tl916]  p 
708,  709)  an  order  setting  such  cases 
for  trial  is  no  longer  a  necessary  or 
proper  part  o£  the  record.  Burks  v. 
State,  (Ala.  A?)  73  S  824. 

76.     Wallace  v.  State,   28  Ark.  631. 

76.  Ala. — Smiley  v.  State,  11  Ala. 
A.  67,  66  S  916;  Haynes  V.  State. 
5  Ala.  A.  167,   (A.)   59  S  326. 

Ark. — Ross  v.  State,  23  Ark.  198. 

Conn. — State  v.  Grifflth,  83  Conn.  1. 
74  A  1068. 

111. — Collins  V.  Peo.,  194  111.  B06. 
62  NE  902. 

Ind. — Clare  v.  State,  68  Ind.  17; 
Case  v.  State,  18  Ind.  444;  XxOn- 
sales   V.    State,   18   Ind.   90. 

Mo. — State  v.  Coleman,  199  Mo.  112, 
97  SW  674  (original  as  well  as 
amended  information  and  affidavit). 

N.  C. — State  v.  McDraughon,  168  N. 
C.   131,   83   SB  181. 

Okl.— Dew  V.  Stote,  11  Okl.  Cr. 
681,  149  P  917;  Miles  v.  State,  11 
Okl.  Cr.  476,  148  P  183;  State  v. 
Hunter,  8  Okl.  Cr.  505,  129  P  440; 
Eaklns  v.  State,  7  Okl.  Cr.  361,  123 
P  1036;  Day  v.  State.  7  Okl.  Cr. 
276,  123  P  436;  Jolly  v.  State,  5  Okl. 
Cr.    301.  116  P  124. 

Or. — State  v.  McCaffrey,  26  Or. 
670.   38   P  932. 

Tex. — Turman  v..  State,  (O.)  196 
SW  181;  Skinner  v.  State,  64  Tex. 
Cr.  84,  141  SW  231;  Dawson  v. 
State,  (Cr.)  74  SW  912;  Saraarosa  v. 
State,  40  Tex.  Cr.  64.  46  SW  250,  48 
SW  190;  Field  v.  State,  (A.)  16  SW 
175;  Miller  v.  State,  XA.)  14  SW  458; 
Bridges  v.  State,  17  Tex.  A.  579;  Har- 
wood  V.  State,  16  Tex.  A.  416;  Bear- 
dall  v.  State,  4  Tex.  A.  831. 

[a]  An  ladlotment  becomaa  a  part 
of  the  reoord  when  tiled,  without  any 
further  action  of  the  court.  Stewart 
V.  State,  24  Ind.  142. 

[bl      Wliatever  la   uiunrt   by  th« 
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plaint,''  as  the  case  may  be.  And  where  two  defen- 
iaati  are  tried  together  the  appeal  record  shonld 
contain  copies  of  the  information  in  both  cases.'* 
If  the  instnunent  charging  the  ofiFense  has  been  lost 
a  substitution  must  be  made  or  the  record  will  be 
insoffleient/*  and  the  record  must  show  that  the  snb- 
stitntion  was  made  by  permission  of  the  court.*" 
Bat  it  has  been  held  that  the  mere  fact  that  the  in- 
dictment was  stolen  or  missing  after  the  trial  and 
could  not  be  sent  up  with  the  record  will  not  justify 
a  reversal  of  the  judgment.*^  The  record  also  must 
show  that  the  indictment  was  returned  or  presented 
in  court,**  although  it  has  been  held  that  if  the 
Kcord  is  silent  it  will  be  presumed  that  the  statutozy 
requirements  as  to  presentment  of  indictments  in 
court  were  complied  with.**  By  the  wteight  of 
authority  a  judgment  of  conviction  will  not  be  re- 
versed because  the  record  does  not  afBrmatively 
Ehow  that  the  indictment  was  indorsed  "a  true  bill" 
by  the  grand  jury,**  although  this  rule  does  not  seem 
to  be  universally  approved.*"  Failure  of  the  record 
to  contain  the  indictment  has  been  held  not  ground 
for  dismissing  a  verified  bill  of  exceptions  stating 
the  ofFoise  charged,  where  no  objection  was  made  to 
the  indictment,  it  not  being  material  to  an  under- 
standing of  the  errors  complained  of;*'  and  accord- 
ing to-  some  authorities  if  no  objection  was  made  in 


ladletmaait  wMl  ladoiMaiaBta  thMsoa 
ta  considered  as  shown  by  the  rec- 
ord for  the  orlKlnal  Indictment,  and 
'ts  Indorsements  constitute  a  neces- 
sary part  of  the  record.  Dew  v. 
State,  11  Okl.  Cr.  681,  149  P  917: 
Miles  V.  State,  11  Okl.  Cr.  47«,  148  P 
183;  Eaklns  ▼.  State,  7  Oltl.  Cr.  851, 
«3  P  1035. 

[c]  Mm  taAlotmMtt  ia  ralBoiaiitlr 
UntUtod  If  the  record  shows  that 
the  Indictment  under  which  accused 
was  tried  w«s  Identical  in  number, 
title,  and  offense  with  the  one  re- 
turned by  the  grand  Jury.  lAmb  v. 
Peo,  219  ni.   899.  76  NE  676. 

[d]  Terifloftttoa  of  ladlotmant^* 
In  Texas  if  the  original  indictment 
Mnt  up  with  the  record  is  not  veri- 
IIM  by  the  clerk  it  cannot  be  con- 
sidered In  determining  whether  a 
variance  existed  between  the  alle- 
tations  of  the  indictment  and  the 
(Tidence.  Mendiaa  ▼.  State,  61  Tex. 
Cr.  too.  102    SW  1132. 

[e]  m  lBontaB»,  under  Pen.  Code 
I  2229  subd  1,  designating  the  In- 
lonnation  aa  a  part  of  the  Judgment 
roll  where  a  convlctioii  has  been 
lud.  and  Sea&  L.  (1908)  p  47  c  34, 
providing  that  motlmis  to  set  aside 
informations,  or  demurrers  to  infor- 
mations, ataall  ba  embodied  in  a  bill 
01  exceptions  and  cannot  be  reviewed 
In  any  other  manner,  the  original 
and  first  amended  Informations  and 
demurrers  to  them  which  were  sus- 
tained and  a  motion  to  dismiss  the 
prosecution  and  order  overruling  it 
were  not  a  part  of  the  apneal  record, 
where  they  were  not  embodied  in  the 
bill  of  exceptions.  State  v.  Stickney, 
n  Uont.  B33.   76  P  801. 

,  77.  Oolden  ▼.  State,  68  Tex.  Cr. 
:£2,  146  SW  946:  Dawson  v.  Stat^ 
(Tex.  Cr.)  74  SW  918;  Oresham  v. 
State,  (Tex.  Cr.)  69  8W  606;  McVea 
;■  State,  36  Tex.  Cr.  1,  26  SW  834, 
>>  SW  469;  Ross  v.  State.  19  Tex 
A.  470. 

[a]  Aitkovcb  the  eoaulalat  bears 
*o  flU  iMOk  it  la  the  duty  of  the 
clerk  to  include  It  as  part  of  the  rec- 
ord, where  actnised  In  no  way  object- 
N  to  its  consideration  in  the  court 
Wow.  Oolden  v.  State,  66  Tex.  Cr. 
>«■  146  SW  946. 

,.W.  State  V.  Grlfflth.  88  Conn.  1, 
II A  1068.    See  also  infra  f  3411. 

*  Hitchcock  V.  State,  21  Ind.  279: 
»«(osa  T.  State,  40  Tex.  Cr.  64,  46 
SW  250,  48  SW  190.  See  also  State 
▼' UeDranghon,  168  N.  C.  181.  83  SB 
'1  (Mdtoff  that   where  an   indict- 


ment  was  lost  prior  to  appetJ,  and 
was  necessary  to  a  consideration  of  a 
motion  to  quash  and  exceptiona  to 
the  charge,  failure  of  appellant  to 
supply  it  in  the  trial  court  and  In- 
clude It  in  the  transcript  was  ground 
for  dismissal). 

M.  State  V.  Burks,  182  Mo.  363, 
84  SW  48;  Qraham  v.  State,  43  Tex. 
550;  Brooks  v.  State,  65  Tex.  Cr. 
122,  lis  SW  920;  Burrage  v.  State, 
(Tex.  Cr.)  44  SW  169. 

81.  Smith  V.  State,  4  Oreene 
(Iowa)  189. 

8a.  Ala. — Cross  v.  State,  117  Ala. 
73,   23   S  784. 

Ark.— Ford  v.  State,  34  Ark.  649; 
State  V.  Check,  26  Ark.  206:  Milan 
V.  State,  24  Ark.  846;  Green  v.  State, 
19  Ark.  178. 

Fla. — Collins  v.  State,  18  Fla. 
661. 

111. — Aylesworth  v.  Peo.,  65  HI.  801; 
Sattler  v.  Peo.,  59  111.  68;  Kelly  v. 
Peo.,  39  m.  157;  Peo.  ▼.  Hessing,  28 
111.  410;  Ralney  v.  Peo.,  8-  111.  71. 

Ind. — State  v.  Dixon,  97  Ind.  125; 
Hall  T.  State.  21  Ind.  268;  Jackson  v. 
State,  21  Ind.  171;  Conner  v.  State, 
19  Ind.  98. 

La. — State  v.  Sandos,  37  Ia.  Ann. 
376;  State  v.  Shields,  38  La.  Ann. 
991;  State  v.  Onnmacht,  10  La.  Ann. 
198. 

Hiss. — CJachute  v.  State,  60  Miss. 
165. 

Mo. — State  v.  Harris,  160  Mo.  66, 
61    SW   481. 

N.  J.— Holt  V.  State.  68  N.  J.  L. 
11,    32  A  663. 

Tenn. — Hlte  T.  State,  9  Terg.  198; 
C%appel  V.  State,  8  Terg.  166. 

Tex. — Richardson  v.  State,  57  Tex. 
Cr.   285.   122   SW   560. 

83L  Iowa. — State  v.  Mclntire,  69 
Iowa  267,  269,  13  NW  287  (where 
the  court  said:  "In  the  absence  of 
an  afflrmative  showing  to  the  con- 
trary, it  will  be  presumed  that  the 
requirements  of  the  statute  were 
complied  with").  Contra  State  v. 
Glover,  3  Greene  249  (holding  that 
parol  testimony  is  not  admissible  to 
show  that  an  Indictment  was  pre- 
sented in  open  court  In  the  presence 
of  the  grand  Jury  as  required  by 
statute  and  that  the  Indictment  was 
properly  quashed  where  that  fact  was 
not  shown  by  the  record). 

Okl.— Miles  V.  State,  11  Okl.  Cr. 
476.  148  P  183. 

Utah. — Peo.  v.  liOe.  8  Utah  441. 

Wash. — State  v.  Klein,  19  Wash. 
868,  63  P  364. 


the  court  below  to  the  absence  of  the  indictment  a 
reversal  will  not  be  ordered,  it  appearing  from  the 
record  that  appellant  was  properly  tried,  found 
guilty,  and  sentenced.*' 

[$  3394]  (b)  Witnaiaes  before  Grand  Jury. 
The  record  need  not  show,  even  in  a  capital  case, 
that  the  witnesses  examined  before  the  grand  juiy 
by  whom  the  indictment  was  found  were  sworn.**' 
Nor  need  the  record  show  that  the  names  of  the  wit- 
nesses appearing  before  the  grand  jury  were  in- 
dorsed on'  the  indictment,**  or  show  their  names.** 

[i  3395]  (c)  Specificatton  of  Indictment  or 
Count  Sustain^  Conviction.  Where  the  record 
shows  the  return  of  two  at  more  indictments  against 
accused,  its  failure  to  show  upon  which  the  convic- 
tion was  had  is  ground  for  reversal.*'  But  the  rec- 
ord need  not  show  upon  which  of  several  counts  in 
an  indictment  s  conviction  was  had,  or  whether 
proof  was  made  of  the  different  offenses  therein 
charged,  as  the  sentence  will  be.  presumed  to  be  in 
accordance  with  the  law  applicable  to  the  proof 
offered.** 

[i  3396]  (10)  Senrice  of  Indictment  and  List 
of  Jnron  and  Witneeses.  The  record  need  not  show 
affirmatively  that  a  copy  of  the  indictment  and  a 
list  of  the  jurors  and  witnesses  were  served  on  de- 
fendant as  required  by  statute,  as  in  the  absence  of 

Davis,    26   F. 


84.  U.    S.— U.    S,    V. 
Cas.  No.   14,928. 

Ind. — Henning    v.    State,    106    Ind. 
386,    6    NB    803,    7    NB    4,    65    AmR 
766;    Padgett  v.    State,    108    Ind.    650, 
3    NB    377;    Townsend    v.    SUte,    2, 
Blackf.  151'. 

N.  C— State  v.  HarwiDod,  60  N.  C. 

Va.— White  v.  Com.,  29  Oratt.  (70 
Va.)  824;  Price  v.  Com.,  21  Qratt. 
(62  Va.)   846. 

W.  Va.— State  v.  Grove,  61  W.  Va. 
697,   67   SB  296. 

See  also  Dew  v.  State,  11  Okl.  Cr. 
581,  149  P  917  (holding  that  the 
authenticity  of  an  indictment  should 
be  raised  by  motion  to  quash  and 
set  aside,  or  by  plea  in  abatement  In 
the  trial  court). 

85.  Smiley  v.  State,  11  Ala.  A. 
67,  69,  66  S  916  (where,  in  holding 
that  the  indictment  was  InsufBclent 
to  sustain  a  conviction,  the  court 
said:  "It  is  not  shown  to  be  a  valid 
indictment,  in  that  it  is  not  shown  to 
have  been  indorsed  'A  true  bill,'  nor 
does  it  appear  to  have  been  signed 
by  a  foreman  of  any  grand 
Jury"). 

86.  McLendon  v.  State,  14  Oa.  A. 
737.  82  SB  317. 

87.  SUte  v.  Shelledy,  8  Iowa  477; 
Spivey  v.  State,  68  Miss.  743. 

88.  U.  S.  V.  Murphy,  11  D.  C.  875. 
48  AmR  764;  King  v.  State.  6  Miss. 
730;  State  v.  Harwood,  60  N.  C.  226; 
Gllman  V.  State,  1  Humphr.  (Tenn.) 
59. 

89.  McKinney  v.  Peo.,  7  111.  640,  48 
AmD  65;  State  y.  Sheppard.  97  N.  C 
401,  1  SB  879. 

[a]  In  Oklakom*  the  original  in- 
dictment and  all  of  its  indorsements, 
when  filed,  become  a  part  of  the  rec- 
ord, and  whatever  is  shown  by  the 
caption  and  the  Indorsement  Is  con- 
sidered as  shown  by  the  record.  See 
supra  !  3393  note  76  [bl. 

90.  Rarriman  v.  State,  2  Greene 
(Iowa)  270. 

•1.  Parks  v.  SUte,  20  Ind.  613; 
Smith  V.  Oxford,  91  Miss.  661,  46  S 
365;  Allen  v.  State,  12  Lea  (Tenn.) 
424;  Clinton  v.  State,  6  Baxt.  (Tenn.) 
507;  Vincent  v.  State,  3  Heisk. 
(Tenn.)  120;  Anderson  v.  State,  3 
Heisk.  (Tenn.)  86.  See  Smith  v. 
Oxford,  91  Miss.  651,  45  S  365  (where 
the  record  was  held  sufficient  In  this 
respect). 

89.  Kite  T.  Com.,  11  Hetc.  (Mass.) 
581;  Crowley  v.  (3ora.,  11  Mete. 
(Maes.)  676. 
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an  objection  of  record  this  will  be  preanmed  to  have 
been  done."  But  it  has  been  held  that,  where  the 
statute  requires  in  a  capital  case  the  entry  of  an 
order  directing  the  sheriff  to  serve  a  copy  of  the  in- 
dictment and  the  venire  upon  defendant,  the  record 
to  sustain  a  conviction  must  affirmatively  show  com- 
pliance thffl:ewith.»* 

[$  3397]  (11)  Arraignment  and  Plea-^(a)  In 
(General.  As  a  general  rule  the  record  must  show 
that  accused  was  arraigned  and  pleaded,  or  that  a 


93.  Ala.— Shelton  v.  State,  73  Ala. 
6;  Splcer  v.  State,  69  Ala.  169;  Rod- 
ders' v.  State,  SO  Ala.  102;  Ben  v. 
SUte,  22  Ala.  9,  58  AmD  234. 

Colo. — ^Parkec  v.  Peo.,  13  Colo.  1B6, 
21  P  1120,  4  LRA  803. 

N.  J. — Patterson  v.  State,  48  N.  J. 
L.   381,   4  A  449. 

Tenn. — Davis  v.  State,  <  Bast.  429. 

Wash. — Leonard  v.  Terr.,  2  Wash. 
T.  381,  7  P  872;  Lytla  V.  Terr..  1 
Wash.  T.  43E. 

[a]  In  Oklalioiiia  defendant  is  en- 
titled to  a  copy  or  the  Indictment 
or  information  filed  against  h)m;  but 
if  he  be  at  large  so  that  he  can  go 
to  the  clerk's  office,  call  for,  and  ex- 
amine the  original  accusation  and 
copy  it  if  he  desires  the  state  is 
under  no  obligation  to  make  and 
serve  a  copy  upon  him.  If  defendant 
is  in  custody  and  demands  a  copy  of 
the  accusation  the  state  must  fur- 
nish it;  but  unless  he  demands  it 
before  announcing  ready  for  trial  his 
right  to  a  copy  Is  waived.  The  de- 
mand for  a  copy  of  the  accusation 
should  be  made  in  open  court  before 
announcing  ready  for  trial;  and  the 
fact  of  the  demand  and  the  court's 
'ruling  thereon  should  be  made  a 
matter  of  record  or  shown'  by  proper 
recitals  In  the  case  made.  Blair  v. 
State,  4  Okl.  Cr.  359,  111  P  1003. 

94.  Green  v.  State,  160  Ala.  1,  49 
S  676;  Allen  v.  State,  146  Ala.  61, 
41  S  624;  Hardaman  v.  State,  14  Ala. 
A.  27,  70  S  961. 

[a]  Tlia  BheriS's  rstnxm  that  the 
indictment  and  list  of  Jurors  were 
delivered  to  accused,  set  out  in  the 
record,  conclusively  establishes  the 
fact.      Walker   v.    State,    52   Ala.    192. 

[b]  An  admlasloB  of  sarvlo*  in  tlia 
raoord  is  equally  conclusive,  and  dis- 
penses with  all  other  Inquiry  or  fur- 
ther recital,  although  to  uphold  a 
conviction  the  servfbe  of  these  papers 
was  required  to  appear  affirmatively. 
Wesley  V.  State,  52  Ala.  182. 

95.  U.  S.— Johnson  v.  U.  S.,  225 
U.  S.  405,  32  set  748,  56  L.  ed.  1142; 
Craln  v.  U.  S.,  162  U.  S.  625.  16  SCt 
952.  40  L.  ed.  1097;  Shelp  v.  U.  S., 
81  Fed.  694.  26  CCA  570. 

Ala. — ^Howard  v.  State,  165  Ala.  18, 
50  S  954;  Hamilton  v.  State,  147 
Ala.  110,  41  S  940;  Knight  v.  State, 
147  Ala.  104,  41  S  911;  Williams  v. 
State.  147  Ala.  10,  41  S  992;  Sprag- 
glns  V.  SUte,  139  Ala.  93,  35  S  1000; 
Bowen  v.  State,  98  Ala.  83,  12  S 
808;  Jackson  v.  State,  91  Ala.  5S,  8 
S  773,  24  AmSR  86(f 

Cal. — Peo.  v.  Gaines,  52  Cal.  479. 

Colo. — Wright  V.  Peo.,  22  Colo.  143, 
43  P  1021. 

Fla. — Blocker  v.  State,  60  Fla.  4, 
53  S  715;  Warrace  v.  State,  27  Pla. 
362.    8    S   748. 

111.— Peo.  V.  Gray,  261  111.  140,  103 
NB  552,  49  LRANS  1215:  Aylesworth 
V.  Peo.,  66  111.  301;  Peo.  v.  Mc- 
Carthy, 176  111.  A.  499. 

Ind.— Weir  v.  State,  115  Ind.  210, 
16  NE  631;  Hicks  v.  State,  111  Ind. 
402.  12  NE  522;  Bowen  v.  State,  108 
Ind.  411.  9  NE  378;  Tlndall  v.  State, 
71  Ind.  314;  Graeter  v.  State.  64  Ind. 
159;  McJunklns  v.  State,  10  Ind.  140; 
Manhattan  Oil  Co.  v.  State,  26  Ind.  A. 
693,  60  NE  732;  Miller  v.  State,  26 
Ind.  A.  1B2,  59  NE  287. 

La.— State  v.  Davis,  133  La.  496, 
63  S  602;  State  v.  Preston,  107  La. 
621,  32  S  67;  State  v.  Fontenette,  46 
La.  Ann.  902,  12  8  937. 


Mich.— Grigg  v.  Peo.,  31  Mich.  471. 

Miss. — Cacbute  v.  State,  60  MIsa. 
166. 

Mo. — State  v.  Harris,  225  Mo.  639, 
125  SW  460;  State  v.  Vaughn,  223 
Mo.  149,  122  SW  677;  State  v.  Walker, 
lit  Mo.  467,  24  SW  1011;  State  v. 
Taylor,  ill  Mo.  448,  20  SW  193;  State 
v.  Vanhook,  88  Mo.  105;  State  v. 
West.  84  Mo.  440;  State  v.  Billings, 
72  Mo.  662;  State  v.  Montgomery,  63 
Mo.  296;  Thomas  v.  State,  6  Mo.  467; 
State  V.  O'Kelley,  173  Mo.  A.  169, 
157  SW  1055;  State  v.  Ambrose,  125 
Mo.  A.  646,  102  SW  590;  State  v. 
Mikel,  125  Mo.  A.  287,  102  SW  19; 
State  V.  Sharpe,  119  Mo.  A.  886,  95 
SW  298;  State  v.  Qeiger,  45  Mo.  A. 
Ill;  State  v.  Wallace,  17  Mo.  A.  330. 
See  also  Lexington  T.  Curtln,  69  Mo. 
626  (which  recognizes  the  rule,  but 
holds  that  it  has  never  been  extended 
in  Missouri  to  cases  other  than  pro- 
ceedings by  indictment,  and  there- 
fore does  not  apply  to  a  prosecution 
for  violation  of  a  city  ordinance  pro- 
hibiting the  keeping  of  a  bawdy 
house). 

Nebr. — Barker  v.  State,  64  Nebr. 
53,    74   NW   427. 

Oh. — Hanson  v.  State,  43  Oh.  St 
376,  1  NE  136;  Emmons  v.  State, 
33  Oh.  Cir.  Ct.  516. 

Or.— State  v.  Walton,  50  Or.  142, 
91  P  490,  13  LRA.NS  811.  See  also 
State  V.  Walton,  51  Or.  674, ,  91  P 
496,  13  LttA^NS  811  (holding  that, 
although  under  a  statute  a  defendant 
is  not  entitled  to  -move  for  a  con- 
tinuance until  the  case  is  at  issue 
on  a  question  of  fact,  and  such  an 
Issue  can  be  formed  only  by  a  plea 
of  not  guilty  or  by  a  refusal  to 
plead,  It  will  not  be  presumed  from 
the  fact  that  defendant  asked  for  a 
continuance  that  he  had  either  plead- 
ed or  refused  to  do  so). 

Porto  Rico. — Peo.  v.  MunoE,  9  Por- 
to Rico  473. 

Tenn. — Sams  v.  State,  133  Tenn. 
188,  180  SW  178;  Lynch  v.  State,  99 
Tenn.  124,  41  SW  348. 

Tex. — Thompson  v.  State,  46  Tex. 
Cr.  412.  80  SW  623;  Morehead  v.- 
State.  7  Tex.  A.  126. 

Utah. — Peo.  V.   Heller,  2  Utah  183. 

Va. — Lawrence  v.  Com.,  80  Gratt. 
(71  Va.)    845. 

W.  Va. — State  v.  Moore,  57  W.  Va. 
146.   49   SE  1015. 

[a]  Bnfllclaiuiy  of  raoord  to  ahow 
plaa^— (1)  Where  the  record  shows 
that  defendant  was  duly  arraigned 
and  that  he  demanded  time  in  which 
to  plead  to  the  indictment,  and.  when 
the  case  was  subsequently  called  for 
trial,  he  announced  ready  for  trial 
and  participated  In  the  selection  of 
the  jury,  and  the  county  attorney 
after  reading  the  Indictment  to  the 
Jury  stated  that  defendant  had  plead- 
ed not  guilty  thereto,  and  where  the 
instructions  of  the  court  Informed 
the  Jury  that  defendant  had  pleaded 
not  guilty  sufflclently  shows  that  he 
had  pleaded  to  the  indictment.  John- 
son V.  State.  5  Okl.  Cr.  1,  112  P 
760.  (2)  Where  the  record  shows 
that  at  the  beginning  of  the  trial  In 
any  day's  proceedlngrs  the  prisoner 
was  set  to  the  bar  in  the  custody  of 
the  sheritF,  It  will  be  presumed  that 
he  was  present  during  the  proceed- 
ings in  the  case  the  whole  day,  al- 
though it  does  not  show  at  the  close 
of  the  day's  proceedings  that  the 
prisoner  was  remanded  to  lail.  State 


plea  of  not  guilty  was  entered  for  him,  if  he  re- 
fused to  plead,"  and  there  are  a  few  earlier  cases 
in  which  the  courts  refused  to  recognize  any  elas- 
ticity in  the  general  rule  as  stated.**  But  it  is  now 
well  established  that  failure  of  the  record  to  show 
these  facts  is  not  reversible  error,  where  the  record 
shows  that  the  case  'was  treated  as  at  issue  upon  the 
plea  of  not  guilty  and  defendant  availed  himself  of 
every  privilege  that  could  be  accorded  him  under 
the  plea."^    So,,  since  arraignmept  is  simply  a  step  to 

V.  Allen.  45  W.  Va.  65,   30  SE   209. 

[b]  A  raooM  raeitiaf  tlist  dafsnd- 
•m  "atopd  iBiita»  vpoa  bafay  aczalcnad 
implies  that  he  was  requested  to 
plead  and  declined  to  do  so.  Peo.  v. 
Fisher,  144  Mick.  570.  108  NW  2S0. 

[c]  tn.  MlMoini,  howavar,  failure 
of  the  record  to  show  formal  a.r- 
raignment  or  waiver  thereof,  or  plea 
before  impaneling  of  Jury,  Is  not 
ground  for  Teversal,  at  least  In  a  mis- 
demeanor case.  In  view  of  Rev.  St. 
(1909)    S   6115,  as  to  a  Judgment    not 


being  affected  by  defects  not  preju- 
dicing substantiar  rights,  and  f  5165 
as  to  treating  failure  to  plead  as  a 
plea  of  not  guilty.  SUte  v.  O'Kelley. 
173  Mo.  A.  169,  167  SW  105S. 

[d]  Xa  Taaas  (l)  prior  to  the  act 
of  March  3,  1897,  the  failure  of  the 
record  to  show  the  plea  of  defendant 
could  be  taken  advantage  of  on  ap- 
peal; this  sutute,  liowever,  provided 
that  Irregularities  of  this  nature,  un- 
less made  issues  In  the  court  below, 
or  brought-^  up  by  a  bill  of  excep- 
tions, should  not  be  considered  suffi- 
cient ground  for  reversal.  Webb  v. 
State.  (Cr.)  65  SW  493.  (2)  For  the 
rule  of  practice  In  this  state  previ- 
ous to  such  sututa  see  Oliver  v. 
State,  (Cr.)  40  SW  273;  Click  v. 
SUte.  (Cr.)  39  SW  370;  Qllmore  v. 
SUte,  87  Tex.  Cr.  178,  39  SW  105: 
Tamplln  v.  SUte.  (Cr.)  32  SW  642. 
Clark  V.  State,  32  Tex.  Cr.  412.  24 
SW  29;  Munson  v.  SUte,  (A.)  11  SWT 
114;  Avara  v.  SUte,  2  Tez.  A.  419 
(holding  that  plea  and  arraignment  tn 
a  capital  case  cannot  be  waived  by 
any  proceedings  at  the  trial);  Prln- 
gle  v.  SUte.  2  Tex.  A.  300. 

96.  Perry  v.  SUte.  37  Ark.  54; 
Lacefleld  V.  SUte,  84  Ark.  275,  36 
AmR  8  (but  see  infra  note  97  for 
later  cases  from  this  state). 

97.  Ark. — Hayden  v.  State,  56  Ark. 
842,  343,  18  SW  239  (where  the  court; 
In  so  holding  said:  "To  diareKard 
the  trial  then,  and  say  there  was 
nothing  to  try  because  without  a 
plea  there  was  no  Issue,  and  without 
an  Issue  there  could  be  no  trial, 
would  be  to  sacrifice  the  truth  for  a 
system  of  casuistry  which  was  orig- 
inally resorted  to  by  the  courts  only 
to  avoid  the  bloody  consequences  of 
the  enforcement  of  the  criminal  code 
of  a  prior  century.  The  necessity 
for  such  niceties  of  reasoning  has 
passed  away");  Moora  v.  SUte,  51 
Ark.  130,  10  SW  22. 

Hawaii. — Terr.  v.  Marshall,  IS  Ha- 
waii 76. 

Ida. — ^Peo.  V.  Ah  Hope,  1  Ida.  698; 
Peo.   V.  Waters.  1   Ida.  660. 

Ind. — Weir  v.  State.  116  Ind.  210. 
16  NE  631;  Johns  v.  SUte,  104  Ind. 
657,  4  NE  153  (holding  that  this  is 
the  rule  where  the  action  has  its 
Inception   In  a  Justice's   court). 

Iowa. — State  v.  Bowman,  78  Iowa 
519,  43  NW  302;  State  v.  Hayes, 
67  Iowa  27,  24  NW  575;  SUte  v. 
Greene,  66  Iowa  11,  23  NW  154;  State 
V.  Poster.  40  Iowa  303. 

Ky. — Meece  v.  C^om..   1  KyL  387. 

Mass. — Com.  v.  McKenna.  126 
Mass.  397. 

Mo. — SUte  V.  Weeden,  133  Mo.  70, 
34  SW  473;  State  v.  Grate,  68  Mo 
22;  State  v.  Saunders,  53  Mo.  234; 
State  V.  Braunschweig,  36  Mo.  397: 
State  V.  O'Kelley,  173  Mo.  A.  1«9,  167 
SW  1055. 

Mont. — Terr.  v.  Shipley,  4  Hont. 
468,  2  P  81S. 


For  latav  oasaa,  davalopmants  and  oluuicaa  in  the  law  see  cumulative  AnnoUtions,  sa^ne  title,  page  and  note  nuiaber. 
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obtaining  tfae  plea**  if  the  record  shows  a  plea  it 
need  not  show,  an  arraignment.*'  The  record  need 
not  show  that  the  indictment  or  information  was 
read  to  accused.*  A  replication  to  defendant's  plea 
need  not  appear  in  the  record.^  The  omission  of  the 
record  to  show  a  joinder  of  issne  cannot  be  objected 
to  after  the  trial  and  determination  of  the  issue  of 
.  law  or  fact  tendered  by  defendant.' 

[i  3398]  (b)  Volimtwy  01uur»eter  of  Pie*  of 
Oidlty.  Where  a  plea  of  guilty  is  entered,  the  rec- 
ord mnst  show  affirmatively  that  the  court  admon- 
ished accused  of  the  consequences  of  his  plea  as  re- 
quired by  statute,*  and  that  it  made  such  an  exam- 
ination as  would  show  that  the  plea  was  voluntary.* 
But  the  record  need  not  show  in  what  manner  the 
court  proceeded  to  satisfy  itself  that  the  prisoner 


acted  freely  in  pleading  guilty;*  nor  need  the  lan- 
guage of  the  court  in  admonishing  accused  of  the 
consequence  of  the  plea  be  set  out  in  the  record;^ 
a  mere  recital  that  defendant  entered  a  plea  of 
guilty  after  having  been  duly  admonished  by  the 
court  is  sufficient.* 

[$  3399]  (12)  Date  of  Orime.  Where  a  record 
shows  that  the  date  of  the  orime  as  proved  was  sub- 
sequent to  the  indictment,*  or  where  the  date  does 
not  appear  of  record,'"  judgment  must  be  reversed. 

[5  3400]  (13)  Proof  of  Venue.  Where  the  rec- 
ord purports  to  contain  the  evidence  given  on  the 
trial,  the  general  rule  is  that  if  it  fails  to  show 
that  the  venue  was  proved  the  judgm«it  will  be  re- 
versed.'* But  in  some  jurisdictions  the  rule  does  not 
prevail  unless  proper  exception  was  taken  in  the 


Nebr.— Allyn  v.  8Ute,  21  Nebr.  503. 
JJ  NW  212. 

N.  J. — State  V.  Paaaalc  County  Ag- 
ricultural Soc.  B4  N.  J.  L.  260,' SJT 
A  6S0. 

N.  T.— Peo.  ▼.  Tower,  17  NTS  896 
(all  13S  N.  T.  457.  32  NE  145]. 

OM.— Martin  v.  Terr.,  14  Okl.  698, 
78  P  88;  Ryan  v.  State,  8  Okl.  Cr. 
(!3.  129  P  685;  Hast  v.  Terr..  5 
Okl.  Cr.  162,  114  P  261;  Johnson  v. 
State,  6  Okl.  Cr.  1.  112  P  760. 

S.  C. — State  V.  Brown,  33  S.  C. 
151,  11  SB  641. 

S.  D. — State  ▼.  Reddington,  7  S.  D. 
3C8.  64  NW  170. 

[a]     »»««en  for  *ato^-(l)    "It  is 
said  the  ludgment  should  be  reversed 
because   the   record  falls  to  disalose 
that  a  plea  was  entered  by  the  de- 
fendant.    It   Is   not  essential   that  a 
defendant  should  enter  a  plea  to  the 
Indictment — a  plea  of  not  fuilty  may 
be  entered   by '  the   court  for   him   If 
he   declines    to    plead.      And    if    the 
court    treats    the    cause   as   at   Issue 
without  a.  formal  entry  of  the  plea, 
and  he  acquiesces  In  the  court's  ac- 
tion  by    avalllns    himself    of    every 
privilege  that  could  be  accorded  htm 
under  the  plea,  no  substantial   right 
has  been    affected;    but    only    an    Ir- 
regularity of  the  most  technical  char- 
acter has  been  countenanced.    Where 
the   objection    is    technical    and    the 
thing  complained  of  might  have  been 
obviated  by  the  mere  mention  at  the 
time   the    Irregularity   occurred,   and 
It  has  been  productive  of  no  Injury, 
It  would  be  inconsistent  with  the  In- 
telligence   that   ought   to  govern   the 
whole  course  of  judicial  proceedings, 
to  arrest    the   judgment  on   account 
of  it."     Moore  v.   State,  61  Ark.  130, 
132.  10  SW^  22    [quot  Wood  v.  State, 
4    Okl.    Cr.     436,     444.     112     P    11,     45 
LRANS    673].       (2)     "If    the    law    Is, 
as  we  boast,  the  perfection  of  reason, 
then  mere   form   must   give   way    to 
substance.  .  .  .  The  defenda.nts   were, 
given  th^  last   opportunity   to   plead 
mity  by  the  court  calling  the  case 
for  trial.     They  are  not  complaining 
of  any    lack    of    opportunity    to    do 
that.     The  record   shows   that   when 
the  case  was  called  In  regular  order 
both    parties    announced  -ready    for 
trial.  .  .  .  Trial   of  what?     That  an- 
nouncement  can   and   does   have  but 
one     meaning.  .  .  .  Defendant's     an- 
nouncement that   they  are  ready  for 
trial  can  be  nothing  less  than  a  dec^ 
laratlon  that  they  are  not  guilty  and 
a  challenge  to  the  State  to  prove  the 
charge.    The  Issue  Is  joined;  the  trial 
is  to  determine  that  Issue.     Suppose 
the  defendants    had    said   not   guilty 
Instead  of  ready  for  trial.    Would  the 
meaning  or  effect  have  been  any  dif- 
ferent?   They  merely  anticipated  the 
reault  of  saying  not  guilty  and  an- 
nounce that  they  were  ready  for  that 
result    Had  they  answered  not  guilty 
no  one    would    have    questioned    the 
nfficlency  of  that  manner  of  joining 
the  Issue  for  it  has  long  since  been 
■cttled  that  the  matter  of  formal  ar- 
taignment  and  entering  a  plea  Is  pot 
a  matter   of   such    vital    Importance 
t>>at  it  may  not  be,  and  as  we  all 


know  constantly  is,  waived  In  the 
most  Informal  manner."  State  v. 
OKelley.  173  Mo.  A.  169.  177.  179, 
157  SW  1055. 

98.  Byrd  v.  State.  8  Miss.  247; 
State  V.  Weeden,  183  Mo.  70,  34  SW 
473;  State  v.  O'Kelley,  173  Mo.  A 
169,  157  SW  1056;  Ooodln  v.  State. 
16  Oh.  St.  344;  Patterson  v.  U.  S.,  7 
Okl.    Cr.    272,    118    P    150. 

[a]  '^o  anralga  is  nothing  else 
but  to  call  the  prisoner  to  the  bar 
of  the  court  to  answer  the  matter 
charged  upon  him  in  the  indictment. 
State  V.  Weeden,  133  Mo.  70,  79,  34 
SW  473  [quot  State  v.  O'Kelley,  173 
Mo.   A.    169.    180,   157   SW   10551. 

99.  U.  S.— Crain  v.  U.  S.,  162  U.  & 
625.   16  set  952,  40  L..   ed.  1097. 

Ala.— Paris  v.  State,  36  Ala.  232. 
Fla. — Bassett    v.    State,    44    Fla.    i, 

33  S  261. 

Iowa. — State  v.  Wlnstrand,  87  Iowa 
110. 

Mo. — State  v.  Weeden,  133  Mo.  70, 

34  SW  473;  State  v.  O'Kelley;  178 
Mo.  A.  169,  167  SW  1056. 

Okl.— Pjitterson  v.  U.  B.,  7  Okl.  Cr. 
272.  118  P  ISO:  Spencer  v.  State, 
6  Okl.  Cr.  7,  lis  P  224:  Wood  v. 
State,  4  Okl.  Cr.  436.  112  P  11.  46 
LRANS  873. 

Tex. — Steagald  v.  State,  22  Tex.  A. 
464,  3  SW  771;  Wilson  v.  State,  17 
Tex.  A.  626;  Plasters  v.  State,  1  Tex. 
A.  673. 

[a]  "Ho  technical  aRalCBaMMj 
such  as  requiring  the  prisoner  to  hold 
up  his  hand,  the  reading  over  the 
Indictment  to  him  and  asking  him 
whether  he  be  guilty  or  not  guilty 
was  necessary."  State  v.  Weeden, 
133  Mo.  70.  80,  34  SW  473  [quot 
State  V.  O'Kelley,  173  Mo.  A.  169, 
180,  167  SW  1055]. 

1.  Ala.— Knight  v.  Btote,  147 
Ala.  104,   41   S  911. 

Cal. — Peo.  v.  Wheatley,  88  Cal.  114, 
26  P  96. 

Ind. — ^Harman  v.  State,  11  Ind. 
311. 

Miss. — McOuIre  v.  State,  76  Miss. 
504.  25  S  496. 

Mo. — State  v.  Weeden,  133  Mo.  70, 
34  SW  478;  State  v.  Braunschweig, 
36  Mo.  397. 

T^. — ^Whlte  V.  State,  18  Tex.  A. 
67. 

a.  State  V.  Aler,  89  W.  Va.  649, 
20  SB  586. 

3.  Com.  V.  McCormack,  126  Mass. 
26S. 

4.  Peo.  V.  Harney,  276  111.  236.  114 
NE  503;  Peo.  v.  Slracusa,  275  111. 
457,  114  NE  133:  Peo.  v.  Penning- 
ton. 267  111.  45,  107  NE  871;  Frosh 
V.  State.  11  Tex.  A.  280. 

6.  Peo.  V.  Ferguson,  48  Mich.  41, 
11  NW  777;  Clark  v.  Peo.,  44  Mich. 
308,  6  NW  682;  Edwards  v.  Peo.,  39 
Mich.  760:  Coleman  v.  State,  36  Tex. 
Cr.   404.  33  SW  1082. 

e.  Peo.  v.  Ferguson,  48  Mich.  41, 
11  NW  777. 

7.  Peo.  V.  Harney,  276  111.  236,  114 
NE  603;  Peo.  v.  Slracusa.  275  111. 
476,  114  NE  133;  Ppo.  v.  Ellsworth, 
261  111.  276.  103  NE  1006. 

8.  Peo.  V.  Pennington,  267  111.  46, 
48,    107    NE   871    (where   the   court 


said:  'The  words  'duly  admonished' 
have  a  well  defined  meaning  when 
used  in  this  connection.  The  word 
'duly'  has  acquired  a  fixed  legal 
meaning,  and  when  used  'before  any 
word  implying  action  it  means  that 
the  act  was  done  properly,  regularly 
and  according  to  law.  .  .  .  One  of 
the  common  and  well  understood 
meanings  of  the  word  'admonish'  is 
to  caution  or  advise"). 

9.  QIass  V.  State,  (Tex.  A.)  16 
SW  403. 

XO.  arisby  V.  State,  9  Tex.  A.  51; 
Bingham  v.  State,  2  Tex.  A.  21. 

11.  Ala. — Bowdon  v.  State,  91  Ala. 
61.  8  S  694:  Cawthorn -  v.  State,  63 
Ala.  167;  Riddle  v.  State,  49  Ala.  389; 
Frank  v.  State,  40  Ala.  9;  Lantern 
V.  State,  1  Ala.  A.  31.  65  S  1032. 
•Ark. — McQulstlaa  v.  SUte,  26  Ark. 
436. 

Oa. — Edwards  v.  State,  123  Oa.  631, 
61  8E  606,  576;  Dyson  .v.  State,  99 
Oa.  44,  26  SE  618:  Davis  v.  State,  82 
Oa.  206,  8  SE  184;  Carter  v.  State. 
48  Ga.  43;  Bragg  v.  State,  16  Oa.  A. 
623,  84  SE  82;  Mill  v.  State,  1  Oa. 
A.   134,   67   SE  969. 

111. — ^Dougherty  v.  Peo.,  118  HI. 
160,  8  NE  673;  Jackson  v.  Peo.,  40 
111.   405;   Rice  v.  Peo.,  38  111.   436. 

Ind. — Baker   v.    State,    34    Ind.    104. 

Miss. — Thompson  v.  State,  51  Miss. 
353;  Green  v.  State,  23  Miss.  509. 

Mo. — State  V.  Hughes.  82  Mo.  86; 
State  V.  Appcrger,  80  Mo.  173;  State 
V.  Wheeler,  79  Mo.  866;  State  v.  In- 
man,  76  Mo.  648;  State  v.  Hartnett, 
T5  Mo.  261;  State  v.  Miller,  71  Mo. 
89 

Okl.— Mulllkin  V.  Stite,  (Cr.)  168 
P  1113;  Litchfleld  v.  State.  8  Okl. 
Cr.  164,  126  P  707,  46  LRANS 
153. 

Tenn. — Yates  v.  State,  10  Yerg.  549; 
Hlte  V.  State,  9  Yerg.  357;  Ewell  v. 
State,  6  Yerg.   364^  27  AmD  480. 

Tex. — ^Burch  v.  State,  43  Tex.  376; 
Tolston  V.  State,  (Cr.)  42  SW  988; 
Wlnerlch  v.  State,  (Cr.)  40  SW  969; 
Robinson  v.  State,  (Cr.)  39  SW  678; 
Williams  v.  State,  21  Tex.  A.  256.  17 
SW  624;  Temple  v.  State,  15  Tex. 
A.  304,  49  AmR  200;  Cross  v.  State, 
11  Tex.  A.  84;  Perry  v.  State,  9 
Tex.  A.  410;  Pippin  v.  State,  9  Tex. 
A.  269. 

W.  Va.-»-State  v.  McOahan,  48  W. 
Va.  488,  37  SE  673. 

[a]  For  •sampla  a  conviction  for 
obstmcting  a  highway  will  be  set 
aside,  where  the  statement  of  facts 
fails  to  show  that  the  road  alleged 
to  have  been  obstructed  was  situ- 
ated In  the  county.  Roblnson'v.  State, 
(Tex.  Cr.)  39  SW  678.      , 

[b]  A  xvoord  la  Irragiilar  where  It 
shows  the  county  but  not  the  state. 
Scott   V.    State,    81    Tex.   409. 

[c]  Oertlorazl. — Refusal  to  order 
the  Issuance  of  the  writ  of  certiorari 
in  a  criminal  case  is  error  when  the 

Petition  which  purports  to  specify  all 
he  evidence  Introduced  upon  the 
trial  contains  no  proof  of  the  venue 
and  assigns  as  error  that  the  convic- 
tion of  the  petitioner  Is  contrary  to 
law  and  the  evidence.  Smith  v.  State, 
106  Oa.  881.  81  SE  642. 
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eourt  below,^'  especially  where  the  statute  provides 
that  where  no  issue  was  made  in  the  lower  court  as 
to  proof  of  venue  the  presumption  is  that  the  venae 
was  proven.^*  It  has  been  held  that  a  statute  which^ 
prohibits  a  reversal  because  the  bill  of  exceptions 
does  not  state  that  the  venue  was  proved  con- 
travenes a  constitutional  guaranty  of  a  trial  by  jury 
in  the  county  in  which  the  crime  was  coinmitted.^* 
[$  3401]  (14^  Hatters  Balating  to  Petit  Jury. 
The  general  rule"  which  requires  the  record  to  show 
that  the  petit  jury  were  summoned  and  impaneled  in 
the  manner  and  form  required  by  law ''  applies  in 
criminal  cases,'*  particularly  in  capital  cdses.^^ 
Since,  however,  the  proceedings  of  a  court  of  record 
arie  presumed  to  be  regular,'*  in  the  absence  of  any- 
thing in  the  record  showing  the  contrary  it  will  gen- 
erally be  presumed  by  the  appellate  court  that  the 
ceurt  proceeded  rightly  and  regularly  in  summoning 
'  and  impaneling  the  petit  jury,"  although  under  some 
statutes  in  capital  cases  compliance  with  the  stat- 
utory provisions  in  this  regard  must  be  affirmatively 
shown  by  the  record.*"  An  omission  of  the  names 
of  the  jurors  from  the  record  is  not  material.'* 
The  record,  however,  must  show  that  there  was  a 
writ  of  venire  facias,'*  that  it  was  properly  re- 
turned,*' and  that  the  jurors  came  from  the  county,'* 
although  it  need  not  set  out  the  writ  in  full.**  It  is 
necessary  that  the  record  show  that  the  jury  con- 

la.    Wesley  t.  State,   52  Ala.  1S2. 
VeoMNritr  of  objeotloas  aad  exoap- 
tlona  iMlow  see  aupra  H  3328-83S*. 

13.  Waahlnffton  v.  State,  (Tex. 
Cr.)   77  SW  810. 

14.  ~Uayes  v.  State,  8  Helak. 
(Tenn.)  *80  [overr  Timma  v.  State,  4 
Coldw.  (Tenn.)  138];  Alexander  v. 
State,  3  Heiak.   (Tenn.)   375. 

U.     See  Appeal  and  Brror  {   1637. 

18.  Shank  v.  State,  183  Ind.  268, 
108  Ni:  521;  Moore  v.  State,  4  Okl. 
Cr.  212,  111  P  822;  Tates  v.  State, 
87  Tex.  Cr.  347,  39  SW  933. 

17.  Jackaon  v.  State,  171  Ala.  38, 
55  S  118;  Burks  v.  State,  (Ala.  A.) 
73  S  824;  Harper  v.  State,  13  Ala. 
A.  47,  69  S  302;  Smith  v.  State,  11 
Ala.  A.  163,  65  S  693;  Frazler  v. 
State,  10  Ala.  A.  66,  64  S  653;  Welch 
V.  State,  1  Ala.  A.  144,  56  S  11 


sisted  of  the  legal  number;**  but  where  the  proper 
number  is  shown  it  is  usually  sufSoient  to  show  that 
they  were  legally  drawn  and  summoned,  and  that 
they  appeared  and  answered  to  their  names,  and 
were  then  impaneled  and  sworn.*'  In  some  jurisdic- 
tions the  record  must  show  the  drawing  of  a  special 
tenire  in  the  trial  of  a  capital  felony.**  A  chal- 
lenge to  a  juror  for  principal  cause  is  a  part  of  the 
record,  and  may  be  reviewed  without  being  incor- 
porated in  a  bill  of  exceptions;**  but  where  the 
record  on  appeal  shows  that  accused  challenged  the 
array  and  panel  of  the  jury,  but  does  not  state  the 
grounds,  it  will  not  be  considered  by  the  appellate 
court.*°  The  refusal  of  the  trial  court  to  sustain 
challenges  for  cause  i  will  not  be  considered  on  appeal 
unless  the  record  shows  that  the  challenged  venire- 
men served  on  the  junr.**  Where  a  statute  provides 
that  if  the  jury  are  discharged  for  certain  reasons 
such  reasons  shall,  be  entemi  of  record  the  omis- 
sion thereof  is  ground  for  reversing  the  judgment.** 
Oath,  cnstody,  and  presence.  As  a  general  rule 
the  record  must  show  that  the  jurors  were  sworn.'* 
According  to  some  authorities,  however,  since  the 
proceedings  of  the  trial  court  are  presumed  to  be 
correct,'*  where  it  does  not  appear  by  the  record 
that  the  jury  were  not  sworn  and  no  objection  was 
raised  in  the  court  below,  the  appellate  court  will 
presume  that  the  jury  had  been  properly  sworn." 


[a]  Th«  AlabUB*  atatnta  (1)  re- 
quiring that  when  a  capital  case 
standa  for  trial  the  court  shall  cause 
the  box  containing  the  names  of  Jur- 
ors to  be  brought  Into  the  court 
room  and  after  the  same  Is  well 
shaken  the  presiding  judge  Bt\all 
draw  therefrom  not  leas  than  twen- 
tjr-flve  nor  more  than  fifty  of  such 
names  Is  mandatory,  and  the  record 
must  affirmatively  show  a  compli- 
ance with  its  terras.  Morris  v.  State, 
146  Ala.  66.  41  S  274.  (2)  An  entry 
in  the  record  that  "the  court,  in  open 
court,  and  in  accordance  with  the 
law,  drew"  from  the  box  the  names 
of  twenty-flve  persons,  etc.,  excluded 
the  Inference  that  any  one  other  than 
the  judge  drew  the  names  from  the 
box.     Gray  v.  State,  39  S  621. 

18.  Praamttiitlona  oa  appeal  see 
Infra    S    3660    et    seq. 

19.  VMsninptiona  ralatiar  to  pattt 
Jut  see  Infra  II  3566. 

ao.  Jackflon  v.  State,  171  Ala.  88, 
56  S  118;  Harper  T.  State,  IS  Ala.  A. 
47.  69  S  302;  Smith  V.  State,  11  Ala. 
A.  163,  66  S  693;  Frazler  v.  State, 
10  Ala.  A.  65.  64  S  663:  Welch  v. 
State,  1  Ala.  A.  144,  66  9  11. 

31.  Skeen  v.  State,  (Miss.)  16  S 
496:  Morton  v.  State,   3  Tex.  A.   610. 

fla.  Myers  v.  Com.,  90  Va.  786,  20 
SK  162. 

as.  Ctonner  v.  State,  4  Terg. 
(Tenn.)  187,  26  AmD  217;  Barker  v. 
Com.,  90  Va.  820,  20  SE  776. 

94.  White  V.  Com.,  6  BInn.  (Pa.) 
179,  6  AmD  443. 


as.  Coraba  v.  Com.,  90  Va.  88,  17 
SB  881. 

as.  carpenter  v.  State,  5  Miaa.  163, 
34  AmD  116  (holding  that  where  It 
appears  that  the  Jury  consisted  of 
more  or  less  than  twelve  Judgment 
may  be  reversed);  State  v.  Van 
Matre,  49  Mo.  268;  State  v.  Ball,  27 
Mo.  324;  Doebler  t.  Com.,  3  Serg.  & 
R.  (Pa.)_237;  Stell  v.  State,  14  Tex. 
A.  59;  Heubner  v.  State,  8  Tex.  A. 
468. 

97.  Burton  v.  State,  116  Ala.  1, 
22  S  585;  McCoy  v.  Statue,  40  Fla. 
494,  24  S  486;  Jeffries  v.  Com.,  12 
Allen   (Mass.)  146. 

as.  Howard  v.  State,  160  Ala.  6, 
49  S  765;  Smith  v.  State,  11  Ala.  A. 
153,  65  8  6»3. 

39.  Peo.  v.  Vermllyea.  7  Cow.  (N. 
T.)  108. 

[a]  In  WaaUaftoa  a  challenge  to 
the  Jury  in  writing,  sworn  to  and 
submitted  to  the  court  as  shown  by 
the  Journal  entry,  becomes  when  filed 
a  part  of  the  record  without  a  bill 
of  exceptions  or  a  statement  of  facta. 
SUte  V.  Vance,  29  Waah.  435,  70  P 
34. 

30.  Beatty  v.  State,  6  Okl.  Ct.  105, 
113  P  237 

31.  Thon-paon  ▼.  State,  72  Tex. 
Cr.  669,   163   SW  978. 

33.  State  v.  Shuchardt,  18  Nebr. 
464,  26  NW  722. 

33.  Ala. — Lacey  v.  State.  58  Ala. 
385;  Perry  v.  State,  43  Ala.  21. 

Ark. — Chiles  v.  State,  46  Ark.  148; 
Barbour  v.  State,  37  Ark.  61;  Har- 
per V.  State,  26  Ark.  83;  Botaford  ▼. 
Tates,  25  Ark.  282;  Lawson  v.  State, 
25   Ark.    106. 

Fla, — Zapf  V.  State,  36  Fla.  210,  17 

9  226:   Brown  T.  State,   29   Fla.   643, 

10  8  736. 

La. — State  v.  Calvert,  82  La.  Ann. 
224;  State  v.  Douglass,  28  La.  Ann. 
425;  State  T.  Phillips,  28  La.  Ann. 
387 

Miss. — Dyson  v.  State,  26  Miss. 
362:    Irwin  v.   Jones,   2  Miss.    497. 

Mo. — State  V.  Berry,  195  SW  998: 
State  v.  Duff,  253  Mo.  415,  161  SW 
683;  State  v.  Delaney,  250  Mo.  409, 
157  SW  805;  State  v.  Duncan,  237 
Mo.  195.  140  SW  882;  State  v.  Mc- 
Kinney,  221  Mo.  467,  120  SW  608; 
State  V.  Mitchell,  199  Mo.  106,  97 
SW  561,  8  AnnCas  749;  State  v.  Tem- 
ple,  194   Mo.   237.   92  SW   869,   6  Ann 


Caa  964;  State  v.  Randolph,  139  Mo. 
A.  811.  123  SW  60. 

-Tenn. — Baaa  v.  State.  6  Baxt. 
679. 

Tex. — Nela  v.  Sta,te,  2  Tex.  280; 
Cochran  v.  State,  36  Tex.  Cr.  116.  35 
SW  968;  Stllea  v.  State,  (Cr.)  25  SW 
424;  Anderson  T.  State.  82  Tex.  Cr. 
528,  24  SW  897;  Curiel  v.  State.  20 
Tex.  A.  130;  Stewart  v.  State,  18 
Tex.  A.  626:  McHenry  v.  State,  14 
Tex.  A.  209;  Howard  v.  State,  8 
Tex.  A.  612;  Rich  v.  SUte,  1  Tex. 
A.  206. 

Waah. — Shapoonmash  v.  TT.  S..  1 
^7aah   T   188 

W.  Va. — State  v.  Kellison,  56  W. 
Va.  690,  47  SE  166;  State  v.  Moore. 
67  W.  Va.  146,  49  SE  1015. 

Se«  also  Juriea  [24  Cyc  S69]. 

[a]  Showiar  \MA  aa1Bolaat<— A 
record  disclosing  that  the  petit  Jur- 
ors were  "  'called  and  empaneled' 
and,  "being  selected  and  tried  In  the 
manner  preacribed  by  law,  the  truth 
of  and  upon  the  premiaea  to  speak, 
and  having  heard  the  evidence,  the 
argumenta  of  counsel,  and  charge  of 
the  Judge,  retired  to  consider  their ' 
verdict,  and  upon  their  oaths  do 
say,' "  sufHciently  ahows  that  the 
Jury  was  sworn.  Powers  v.  U.  S., 
223  V.  S.  803,  312,  32  SCt  281,  56 
L.  ed.   448. 

[b]  ShowlBg  hold  inanfflolamt. — (1) 
A  record  which  recltea  merely  that 
twelve  peraona,  naming  them,  were 
selected  as  a  Jury  out  of  a  panel  of 
qualified  Jurors,  and  that  the  Jury 
returned  into  court  the  verdict  '"we, 
the  jury,"  etc.,  does  not  show  that 
the  jury  were  sworn  as  required  by 
Rev.  St.  (1899)  I  2627,  and  a  con- 
viction based  thereon  cannot  stand. 
State  V.  Mitchell,  199  Ma  106.  97 
SW  661,  8  AnnCas  749.  (2)  Where 
the  record  states  merely  that  "the 
jury  being  by  the  clerk  sworn,  and 
after  the  selection  the  following  .  ,  . 
are  chosen  [as  Jurors]  to  try  this 
cause,"  the  verdict  and  sentence  will 
be  set  aside,  such  record  entry  not 
showing  that  the  trial  Jury  ^ere  in»- 
paneled  or  sworn  to  trjr  the  cause. 
State  V.  Duff,  263  Ho.  415,  419,  161 
SW  683. 

34.     See  infra  9  3566.    , 

3B.  State  v.  Schlagel,  19  Iowa  169; 
State  V.  Scott,  1  Kan.  A;  748,  42  P 
264. 


TPoT  latav  osaaa,  davalopmanta  and  ohaafaa  in  the  law  aee  cumulative  Annotatlona,  aame  title,  page  and  note  number. 
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It  is  not  necesaary  that  the  record  should  show 
where  or  before  whom  the  jury  were  sworn  "  or  set 
oat  the  form  of  oath  adnunistered,"  especially  in 
misdemeanor  eases  where  no  objection  on  that 
gvound  was  raised  below,^*  as  it  will  be  presumed 
that  a  proper  form  of  oath  was  administered.*'  A 
recital  in  the  record  that  the  jury  were  duly  "im- 
paneled and  sworn"  is  sofiBcient.'"'  But  a  reeital 
in  the  record  that  the  jury  were  "impaneled"  has 
been  held  not  sufficient  to  show  that  they  had  been 
sworn,**  except  in  jurisdictions  where  it  will  be 
presumed  that  the  jury  were  sworn  in  the  absence  of 
anything  in  the  record  to  the  contrary.*'  The  record 
need  not  show  that  the  court  admonished  the  jurors 
on  each  separation  as  required  by  statute,  as  this 
will*  be  presumed.**  It  ought  to  show,  however,  that 
on  an  adjournment  the  jury  were  committed  to  the 
custody  of  an  officer,**  and  that  he  was  admonished 
not  to  speak  to  them  and  not  to  allow  any  one  else 
to  do  so,*B  although  it  need  not  show  that  they  le- 

36.  state  v.  Price,  11  N.  J.  L.  208. 

37.  Mlsa Dyson  v.  State,  26  Miss. 

3e2,  381. 

Mo. — State  V.  Temple,  194  Ma  237, 
92  SW  869.  5  AnnCas  954;  State  v. 
Schoenwald,  31  Mo.  147.    ^ 

Pa. — Beale  v.  Com.,  26  Pa.  11. 

Tex. — ^Preston  v.  State,  8  Tex.  A. 
30. 

Va. — ^Lawrence  v.  Com.,  30  Oratt. 
(71  Va.)   845. 

Wash. — State  v.  Barkuloo,  18  Wash. 
141,  51  P  360;  Lesehl  v.  Terr.',  1 
Wash.  T.   13. 

"If  sufficient  appears  of  record  to 
show  that  the  Jury  were  sworn.  It 
mast  be  presumed  that  they  were 
legally  sworn."  Dyson  v.  State,  su- 
pra. 

[a]  Beoord  ImUL  siUDclaBt. — A  rec- 
ord which  recites  that  the.  Jury  were 
duly  rworn  "to  try  the  issues  Joined 
herein"  sufficiently  shows  that  the 
Jury  were  sworn  to  try  the  cause 
and  a  true  verdict  render.  State  v. 
Hutchison,  (Mo.)  186  SW  1000. 

38.  Ruble  v.  State,  51  Ark.  126, 
10  SW  23  (where  the  court  said: 
"While  the  court  has  adhered  to  a 
very  strict  rule  In  requiring  the 
records  in  prosecutions  for  felony  to^ 
show  that  the  Jury  was  properly 
sworn  It  has-  never  ruled  In  a  mis- 
demeanor that  he  may  not  waive  the 
right"). 

3*.     See  infra  I  3566. 

40.  State  V.  Duff,  263  Mo.  416, 
425.  161  SW  683;  SUte  v.  Temple, 
1>4  Mo.  237,  92  SW  869,  5  AnnCas 
954. 

"If  it  appears  clearly  and  not  am- 
biguously that  the  Jury  was  sworn 
to  try  the  case,  the  use  of  the  word 
■sworn,"  of  the  words  'duly  sworn,' 
or  of  the  words  'duly  Impaneled 
and  sworn,'  will  be  held  to  Impart 
ex  vl  termini  a  regular  and  legal 
oath,  even  though  the  oath  at  com- 
mon law  or  that  prescribed  by  stat- 
Bte,  where  such  is  prescribed,  has 
not  been  used."  State  v.  DufC,  su- 
pra. 

41.  State  V.  Mitchell,  199  Mo.  106, 
»7  SW  661,  8  AnnCas  749:  Rich  v. 
State,  1  Tex.  A.  206,  209,  210  (where 
the  court  said:  "The  record  nowhere 
shows  that  the  Jury  were  sworn  in 
sny  manner.  It  may  be  said  that  the 
expression  the  court  impaneled  the 
fotlowlnr  jQir*  necessarily  Implies 
that  the  Jury  were  sworn,  but  we 
have  examined  Bouvier  and  Webster, 
and  have  been  unable  to  And  a  defl- 
nltton  of  the  word  empaneled  or  Im- 
paneled which  would  authorlxe  this 
construction.  In  American  practice 
the  word  impaneled  is  used  of  a  Jury 
drawn  for  trial  of  a  particular  case 
hr  the  clerk,  as  well  as  a  general  list 
of  Jurors  returned  by  the  sheriff.  .  .  . 
Or  it  may  be  contended  that  the  court 
•onld  not  have  overlooked  so  Impor- 
tant a  feature  In  the  trial  of  so  im- 
Pcrtant  a  case  aa  the  swearing  of  the 


turned  to  court  in  his  charge.**  The  record  must 
show  that  the  jury  were  present  during  the  taking 
of  the  evidence,'  or  a  reversal  may  be  bad,  pai> 
ticularly  in  a  capital  case.*^  The  presumption  is, 
where  the  record  is  silent,  that  the  officer  has  been 
specially  sworn,  as  required  by  statute.**  Hence 
the  record  need  not  affirmatively  show  that  f^  dep- 
uty sheriff  or  bailiff  who  had  charge  of  th^  jury  was 
swont  ^ 

[$  3402]  (16)  Idantttr  of  Accused.  The  rec- 
ord should  so  identify  accused  that  if  indicted  again 
for  the  same  offense  he  could  estkblish  a  prior  con- 
viction.**' Where  the  record  shows  an  arraignment 
and  trial  of,  and  a  verdict  against,  a  person  named 
in  the  record,  he  is  sufficiently  identified  as  accused, 
although'  the  verdict  of  guilty  does  not  give  his 
name.*' 

[i  3403]  (16)  PreBenoe  of  Accnsed.  As  a  gen- 
eral rule  the  record  should  show  affirmatively  that 
accused  was  present  in  person  during  the  trial,** 


Jury.  We  concede  that  It  is  not 
protiBble  that  so  Important  a  fact 
was  omitted,  but  It  Is  the  very  ob- 
ject of  making  the  record  to  perpetu- 
ate the  transactions,  and,  the  record 
purporting  to  state  the  transaction 
precisely  as  It  occurred,  what  right 
have  we  to  presume  that  It  occurred 
in  some  other  way"). 

sa.  state  V.  Schlagel,  19  Iowa  169 
(holding  that  where  the  record  shows 
that  the  Jury  were  Impaneled  with- 
out stating  that  they  were  sworn  in 
the  absence  of  any  complaint  In  the 
court  below  the  appellate  court  will 
presume  from  the  record  that  the 
Jury  were  duly  sworn);  State  v. 
Stiefle,  13  Iowa  603;  Sharp  v.  State, 
2  Iowa  454;  Reynolds  v.  Peo.,  17 
Abb.  Pr.  (N.  Y.)  418  (where  the  court 
refused  to  reverse  a  conviction  upon 
the  ground  that  the  return  to  a  writ 
of  certiorari  merely  showed  that  the 
Jvfry  had  been  regularly  "Impan- 
nelled"  without  the  words  "and 
sworn"). 

43.  Cal. — ^Peo.  v.  Tee  Foo,  4  CaL 
A.    730,    89   P   460. 

Ida. — Peo.  V.  Waters,  1  Ida.  660. 

Kan. — State  v.  Rogers,  66  Kan,  362, 
43   P   256. 

Nebr. — Langford  v.  State,  32  Nebr. 
782,  49  NW  766;  St.  Louis  v.  State, 
8   Nebr.    405,   1  NW  871. 

Okl.— Brink  v.  Terr.,  8  OW.  688,  41 
P  614;  Redman  v.  Terr.,  2  Okl.  860, 
37   P   826. 

Presiunirtions  mi  to  petit  JiUT  see 
Infra   J   3686. 

44.  Jones  v.  State,  3  Blackf.  (Ind.) 
476;  Bush  v.  State,  62  Nebr.  128,  131, 
86  NW  1062  (showing  held  auffl- 
clent), 

45.  Barnes  V.  Com.,  92  Va.  794, 
23   SE  784. 

46.  Peo.  V.  Darr,  262  111.  262.  104 
NB  389  raff  179  111.  A.  ISO]:  ScOtt 
V.  State,  7  Iiea  (Tenn.)  282;  Robert- 
son V.   State,   4  Iioa  <Tenn.>  425. 

«7.     State  V.  Allen,   64  Mo.   67. 

[a]  Sbowlaff  IxtlA  nfllolent,— A 
statement  that  at  the  hour  of  ad- 
journment the  Jury  were  committed 
to  the  care  of  the  sheriff  sufficiently 
shows  their  presence  in  court  on 
that  day.  State  v.  Allen,  46  W.  Va. 
66,   SO   SB  209. 

48.     See  infra  ii  3566-8568. 

40.  State  v.  Ryan,  13  Minn.  370; 
State  V.  Page,  212  Mo.  224,  110  SW 
1057;  Clark  v.  State,  8  Baxt.  (Tenn.) 
691  (holding  that  a  statement  that 
the  Jury  retired  In  charge  of  a  sworn 
bailiff  Is  sufficient):  State  v.  Barku- 
loo, 18  Wash.  141,   61   P  350. 

[a]  A  reeital  In  tlie  xeoord  that 
the  officer  was  "duly  sworn  accord- 
ing to  law"  is  sufficient,  without  re- 
citing that  he  was  sworn  "to 'take 
charge  of  the  Jury."  Lemons  v. 
State,  97  Tenn.  660.  670.  37  SW  662: 
Taylor  v.  State,  6  Lea  (Tenn.) 
234 

BO.    Peo.  v.  Ah  Cow.  17  Cal.  101. 


61,  State  V.  Yancey,  4  S.  C.  L. 
142. 

n.  AIa.^Burton  v.  SUte,  116  Ala. 
1.  22  S  585;  Hames  v.  SUte,  113  Ala. 
674.  21  S  841,;  Waller  v.  Sute,  40 
Ala.   826. 

Ark. — Duncan  v.  State.  110  Ark. 
623,  162  SW  673;  Bearden  v.  SUte, 
44  Ark.  381:  Brown  v.  SUte,  24 
Ark.  620;  Osborn  v.  State,  24  Ark. 
629;  Sweeden  v.  State;  19  Ark.  206. 

Fla. — Blocker  v.  State,  60  Pla.  4,  7, 
53  S  715;  Falmqulst  v.  State,  30  Fla. 
73,  11  S  621;  Lovett  v.  State,  29  Fla. 
356,  11  S  172;  Brown  v.  State,  29 
Fla.  543.  10  S  736;  Warrace  v.  SUte, 
27  Fla.   362,'  8   S  748. 

111.— Peo.  V.  Gray,  261  111.  140,  108 
NE   652.   49   LRANS  1216. 

La. — SUte  V.  Coston,  118  La.  717, 
87  S  619;  SUte  V.  Davenport,  88  La. 
Ann.  381;  State  v.  Calvert,  82  La. 
Ann.  224:  SUte  v.  Smith,  31  La.  Ann. 
406;  SUie  v.  Revells,  81  La.  Ann. 
387. 

Miss. — tiong  V.  State,  52  Miss.  23; 
Scaggs  V.  SUte.  16  Miss.  722;  Gaiter 
v.  State,  46  Miss.  441;  Dyson  v.  SUte, 
26  Miss.  862. 

Mo.— SUte  v.  Able,  66  Mo.  87;  SUte 
v.  Dooly,  64  Mo.  146;  State  v.  Allen, 
64  Mo.  1 67;  State  v.  Jones,  61  Mo. 
232;  State  v.  Barnes,  59  Mo.  154; 
State  v.  Randolph,  139  Mo.  A.  314,  1Z8 
SW  61. 

Okl. — ^Le  Roy  v.  Terr.,  3  Okl.  596, 
41  P  612;  Humphrey  v.  SUte,  3  Okl. 
Cr.  604,  106  P  978,  139  AmSli  972. 

Pa. — Dunn  v.  Com.,  6  Pa.  384. 

Va. — Coleman  v.  Com.,  90  Va.  636, 
19  SE  181;  Sholton  V.  Com.,  89  Va. 
460.  16  SE!  356. 

W.  Va. — State  v.  Allen,  46  W.  Va. 
66,  80  SE!  209. 

"It  1b  necessary  to  a  valid  convic- 
tion of  a  felony  that  the  accused  be 
arraigned,  be  allowed  to  plead  and  be 
personally  present  at  every  stage  of 
the  trial,  and  that  such  facts  appear 
by  the  record  proper  as  a  perpetual 
memorial  that  due  process  of  law 
was  observed  and  accorded  to  the  ac- 
cused in  the  trial."  Blocker  v.  SUte, 
supra. 

[a]  Bhowinfr  held  atdBoleat^— (1) 
A  record  affirmatively  showing  that 
defendant  was  in  the  custody  of  the 
sheriff  and  Jailer,  and  that  he  ap- 
peared by  his  attorney  and  petitioned 
for  an  inquiry  irto  his  menUl  con- 
dition, a  postponement  and  a  Jury 
trial  thereof  which  was  overruled 
whereupon  "the  defendant  at  the  time 
excepted,"  in  view  of  hia  power  to 
clear  up  the  doubt  sufficiently  showed 
his  presence.  Duncan  v.  State,  110 
Ark.  528.  627,  162  SW  573.  (2)  An 
order  in  a  criminal  case  reciting  an 
appearance  by  the  pristoner  in  dis- 
charge of  his  recognisance  and  an 
announcement  of  his  readiness  for 
trial  suffices  to  show  his  presence  in 
court  in  his  own  proper  person  at 
the  trial.     SUte  v.   Toes,  67  W.  Va. 
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partioularly  when  the  Verdict  was  rendered,"*  and 
when  sentence  was  passed  upon  him.'*  In  some 
jurisdictions  if  the  record  in  a  capitt^  case  fails  to 
show  affirmatiyely  that  accused  was  personally  pres- 
ent in  court  when  the  ,day  was  set  for  the  trial  of 
his  case  tiie  judgment-  of  conviction  must  be  re- 
'  versed/"  It  has  been  often  held,  however,  not  in- 
dispensable that  the  record'  should  affirmatively  re- 
cite the  personal  presence  of  accused,  but  that  it 
will  be  sufSeient  if  his  presence  api>ears  by  reason- 
able implication.""  A  statement  in  the  record  that 
defendant  came  by  his  attorneys  has  been  held  not 
to  imply  defendant's  personal  presence."^  There  are 
also  a  number  of  cases  in  which  it  is  held  unneces- 
sary for  the  record  to  show  accused's  presence  on 
eaeh  day  of  the  trial  where  it  shows  that  he  was 
present  when  the  trial  began,"'  especially  where  it 
shows  that  he  gave  testimony  in  his  own  behalf,"* 
and  was  present  when  judgment  and  sentence  were 
pronounced'."'  But  a  statute  providing  that  where 
the  record  shows  that  accused  was  present  at  any 
stage  Of  the  trial  it  will  be  presumed,  in  the  ab- 
sence of  any  evidence  in  the  record  to  the  contrary, 
that  he  was  present  during  the  whole  trial  applies 
only  to  the  trial  proper  and  not  to  the  rendition  of 
judgment."    There  are  also  some  cases  to  the  effect 

B46.  68  SE  181,  140  AmSR  978.  (3) 
On  appeal  from  a  conviction  of  man- 
slaughter the  fact  that  defendant 
was  present  in  court  on  a  certain 
day  of  the  trial  is  aufflciently  shown 
by  a  supplemental  record  brougrht  in- 
to court  by  the  state  showing  that 
defendant  was  present  In  .person  and 
by  counsel  on  the  day  named.  State 
V.  Howard,   33  "Wash.   250.   74   P  382. 

88.  Ala. — Wells  v.  State,  147  Ala. 
140,  41  S  630;  Liomlneck  v.  State, 
39  S  676;  Cawley  v.  State,  133  Ala. 
128,   32   S   227. 

111.— Hubbard  v.  Peo.,  197  lU.  IB, 
63   NE   1076. 

La.o- State  v.  Johnaon,  35  La.  Ann. 
308. 

Mo. — State  V.  Able,  65  Mo.  37;  State, 
V.  Dooly,  64  Mo.  146;  State  v.  Barnes, 
59  Mo.  164;  State  v.  Ott,  49  Mo.  326. 

Nebr. — Burley  v.  State.  1  Nebr.  385. 

Wash. — Shapoonmash  v.  U.  S.,  1 
Wash.  T.  188. 

W.  Va. — State  v.  Moore,  57  W. 
Va.  146,  49  SE  1015;  State  v.  SutQn, 
22   W.    Va.    771. 


that  where  the  record  shows  nothing  to  the  eontraxy 
the  presence  of  accused  will  be  presumed.'^    By  stat- 
ute in  some  states  failure  of  the  record  to  show  \he 
presence  of  accused  when  the  jury  were  unpanel,e^. 
is  not  ground  for  reversal.**  . 

[$3404]  (17)  Instmctions.  Where  the  statute 
requires  a  charge  to  be  in  writing  it  has  been  held 
that  the  transcript  on  appeal  must  contain  such 
charge."*  But,  where  the  statute  requires  the  charge 
to  be  in  writing  only  "if  requested,"  failure  of 
the  record  to  disclose  the  charge  is  not  error  where 
it  does  not  appear  that  such  request  was  made.*^ 
Error  in  refusal  to  g^ve  requested  instructions  can- 
nbt  be  considered  where  the  requests  are  not  con- 
tained in  the  record.**  Failure  of  the  record  to  em- 
body the  entire  charge  is  not  ground  for  dismissal 
of  a  writ  of  error  complaining  of  the  court's  failure 
to  give  a  definitely  specified  instruction,  where  the 
court  certified  that  such''  instruction  was  not 
griven." 

[$  3405]  (18)  QnestioniiiK  Accused  before  Sen- 
tence. A)  common  law  it  was  necessaiy  on  a  con- 
viction for  felony  that  the  record  should  show  that 
defendant  was  asked  if  he  had  anything  to  say  why- 
judgment  should  not  be  pronounced  upon  him.** 
And  following  the  common-law  rule  some  authorities 


[a]  BbowlBtr    bald    rafloton.fc— A 

judgment  entry  which  recites  that 
on  a  designated  date  defendants  each 
in  his  own  proper  person  came  be- 
fore the  court,  and  that  on  the  desig- 
nated date,  issue  having  been  joined 
on  their  plea  of  not  guilty,  a  Jury 
was  impanelel  which  returned  a  ver- 
dict, and  on  the  same  date  defend- 
ants and  each  of  them  being  present 
in  open  court  were  sentenced  auflfl- 
ciently  shbws  the  presence  of  de- 
fendants at  the  time  of  the  return  of 
the  verdict.  Harris  v.  State,  177 
Ala.  17.  59  S  205. 

[b]  Badtals  In  Uie  miniit*  •atry 
of  tb*  Jndffmant  are  sufficient  to  show 
the  presence  of  accused  when  the 
verdict  was  rendered.  Hoaey  v. 
State.  5  Ala.  A.  1.  59  S  549. 

64.  U.  S.— Ball  V.  U.  S.,  140  U.  S. 
118,    11   set  761.   35   L.   ed.    377. 

Ala.— Sudduth  v.  State,  124  Ala.  32, 
27    S    487;    Eliza    v.    State.    39    Ala. 
693;    Peters    v.    State,    39    Ala.    681; 
Toung  V.  State,  39  Ala.  357. 
■    Ark. — Coit  V.  State,  28  Ark.  417. 

111.— Harris  v.  Peo.,  130  III.  457.  22 
NE   826. 

Mo.— State  V.  Randolph,  139  Mo.  A. 
314,  123  SW  61;  State  v.  McClain, 
187  Mo.  807,  38  SW  906:  State  V. 
Glasser.  7  Mo.  A.  572. 

Pa.— Hamilton  v.  Com.,  16  Pa.  129, 
55  AmD  485;  Purcell  v.  Com.,  1 
Walk.  243. 


Wis.^French  v.  State,  86  Wis.  400, 
55  NW  566,  39  AmSR  866,  21  LRA 
402. 

B6.  Wright  V.  State,  165  Ala.  39,  46 
S  229;  Bowen  v.  State,  119  Ala.  7,  24 
S  561;  Burton  v.  State,  115  Ala.  1,  22 
S  585;  Hames  v.  State,  113  Ala.  674, 
21  S  341;  Sylvester  v.  State,  71  Ala. 
17;  Spicer  v.  State,  69     Ala.  169. 

66.  Ala. — Dix  v.  State.  147  Ala.  70, 
41  S  924;  Cardwell  v.  State,  1  Ala. 
A.   1,    66    S   12. 

Pla.— Kersey  v.  State,  74  S  983, 
989;  Martin  v.  State,  42  Fla.  194,  27 
S  865;  McCoy  v.  State,  40  Fla.  494, 
496,  24  S  485;  Palmquist  v.  SUte,  30 
Pla.    73.    11    8    521. 

111. — Gallagher  v.  Fee..  211  III. 
ISS,  71  NE  842  [alT  110  111.  A.  250]; 
Bolen  v.  Peo.,  184  III.  338,  56  NB 
408;  Schirmer  v.  Peo.,  33  111.  276; 
Peo.  V.  Moore,  161  III.  A.  56. 

Mo. — State  ▼.   Beedle,   180   SW  888. 

N.  J.— West  V.  State,  22  N.  J.  L. 
212. 

N.  T. — Stephens  v.  Peo.,  19  N.  T. 
649. 

N.  C— State  V.  Craton,  28  N.  C. 
164.  _ 

OW. — Flohr  V.  Terr.,  14  Okl.  477, 
78  P  666. 

S.  D. — State  v.  Pearse,  19  S.  D. 
75,   102   NW  222. 

"It  is  sufllclent  if  it  appears  by 
necessary  and  reasonable  implication 
from  record  entries  that  the  defend- 
ants and  the  Jury  were  present  at 
all  necessary  'stages  of  the  trial." " 
McCoy  V.  State,  supra  [quot  Kersey 
V.  State,  Bupra  (where  the  court  said: 
"The  better  practice  is  to  have  the 
record  affirmatively  show  that  the  ac- 
cused was  personally  present  at  every 
step  in   or  stage  of  the  trial")]. 

67.  Blocker  v.  State,  60  Pla.  4, 
63  S  716:  Gaiter  v.  State,  45  Miss. 
441. 

68.  Ind. — Rhodes  v.  State,  23  Ind. 
24. 

La. — State  v.  Daniels,  122  La.  261, 
47  S  699;  State  v.  White,  52  La.  Ann. 
206.   26   S   849. 

Mo. — State  v.  Neighbors,  179'  Mo. 
351.   78   SW  691. 

.    Okl.— Plohr  v.    Terr.,   14    Okl.   143, 
78  P  665. 

W.  Va. — State  v.  Allen,  45  W.  Va. 
66.  30  SE  209. 

Wis. — Hughes  v.  State,  109  Wis. 
397.  85  NW  333. 

[a]  Bacord  held  anOolMit. — ^Where 
a  record  afHrmatlvely  recites  the  per- 
sonal   presence    of    defendant    when 


trial  was  entered  upon  and  describes 
the  trial  as  a  continuous,  uninter- 
rupted proceeding  until  the  Judgment 
of  the  court  was  pronounced  on  the 
Jury's  return  of  their  verdict,  it  sufH- 
ciently  shows  the  presence  of  accused 
when  the  verdict  was  returned  into 
court.  Cardwell  v.  State,  1  Ala.  A. 
1,  66  S  12. 

69.  State  v.  Pearse,  19  S.  D.  76, 
102  NW  222;  State  v.  Swenson,  18 
S.   D.    196,   99    NW   1114. 

60.  Peo.  V.  Fisher.  144  Mich.  670, 
108  NW  280;  Peo.  v.  Ormsby.  48 
Mich.  494,  12  NW  671;  Grimm  v. 
Peo.,  14  Mich.  300. 

61.  State  V.  Randolph,  139  Mo.  A. 
314,  123  SW  61. 

68.  VMcomptfoa  see  infra  ( 
3565. 

68.  See  statutory  provisions;  and 
Cchwartz  v.  State,  103  Miss.  711,  60 
S  732. 

64.  Hopt  V.  Utah,  114  U.  S.  488. 
5  set  972,  29  L.  ed.  183;  Brown  v. 
State,  (Tex.  Cr.)  27  SW  137;  Gran- 
ger V.  State,  11  Tex.  A.  454;  Parch- 
man  v.  State,  3  Tex.  A.  226:  Haynle 
V.  State,  3  Tex.  A.  223;  Smith  v. 
State,   1   Tex.  A.  408. 

[a]  BxosvttoBs  to  »  ehMM  can- 
not be  considered  whrnre  there  Is 
no  written  charge  in  the  transcript. 
LoveU  V.  State,  (Tex.  Cr.)  115  SW^ 
1187. 

68.  Terr,  v.-  Christensen,  4  Dak. 
410.  31   NW  847. 

66.  Ala. — Johnson  v.  State,  3  Ala. 
A.  155,  57  S  499. 

Ark. — Dawson  v.  State,  121  Ark. 
211,   180   SW  761. 

(3al.— Peo.  V.  Mueller,  168  Cal.  626. 
143  P  750. 

Fla.— Mathis  V.  State.  70  Fla.  194, 
69  S  697;  Clark  v.  SUte.  69  Fla.  9, 
52  S  618. 

Mo.— State  v.  Davis,  287  Mo.  287. 
140  SW  902. 

Tex. — Clay  v.  State,  75  Tex.  Cr. 
387,    179    SW   743. 

[a]  In  Alabama,  unless  the  record 
on  appeal  affirmatively  shows  that 
the  charges  requested  and  refused 
were  in  writing,  the  trial  court  will 
not  be  put  in  error  for  their  refusal. 
Johnson  v.  State,  3  Ala.  A.  166,  67  3 
499. 

67.  McLendon  v.  State,  14  Ga.  A. 
737.   82   SE  317. 

68.  Spigner  v.  State,  SS  Ala.  421; 
Crim  v.  State,  43  Ala.  53;  Perry  v. 
State,  43  Ala.  21;  State  v.  Hoyt,  47 
Conn.  618,  36  AmR  89. 


ForUrtar 


I,  dsvalopawBts  and  okMirsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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hold  that  the  judgment  shonld  be  reTeraed  where  the 
record  does  not  show  affirmatively  that  defendant 
-was  so  asked."  Others,  however,  hold  that  this 
qnestion  will  be  presumed  to  have  been  asked  unless 
the  record  afi&rmatively  shows  otherwise/'  at  least 
where  it  appears  that  defendant  had  moved  in  ar- 
rest of  judgment  and  for  a  new  trial.'*  In  qome 
jurisdictions  the  record  must  show  a  proper  interro- 
gation of  accused,  only  on  conviction  of  a  capital 
offense.^'  If  sueh  interrogation  was  not  necessary, 
of  course  the  record  need  not  show  it.'' 

[%  3406]  b.  To  Snatain  Jwiadiction  of  Appel- 
late Oonrt — (1)  In  OeneraL  An  appeal  or  writ  of 
error  will  be  dismissed  where  the  record  fails  to 
show  affirmatively  the  taking  of  such  steps  and  the 
existence  of  sueh  facts  as  are  necessary  to  confer 
jurisdiction  upon  the  appellate  court.'*  Thus  an 
appeal  will  be  dismissed  for  want  of  jurisdiction 


69.  Ala. — Crlm  v.  State,  4S  Ala. 
53:  Perry  v.  State,  43  Ala.  21  (but 
see  caaea  Infra  note  70). 

La. — State  v.  Hugel,  27  1a.  Ann. 
375. 

Ho.— SUte  y.  Ball,  27  Mo.  324. 

N.  T. — Messner  v.  Peo.,  45  N.  T. 
1:  Hilderbrand  v.  Peo.,  1  Hun  19,  3 
Thomps.  &  C.  32  [aff  56  N.  T.  3941; 
Graham  ▼.  Peo.,  63  Barb.  468;  Sai- 
ford  V.  Peo.,  1  Park.  Cr.  474. 

Pa. — Hamilton  v.  Com.,  16  Pa.  129, 
55  AmD  485. 

Tex. — Johnson  v.  State,  '14  Tex.  A. 
306;  Bohannon  v.  State,  14  Tex.  A. 
271. 

TOb  Taylor  v.  State,  42  Ala.  529; 
Ayers  v.  State,  88  Ind.  275;- State  v. 
Wood.    17    Iowa    18;    State    v.    SUeOe, 

13  Iowa  603;  Bartlett  v.  State,  28  Oh. 
St.  669;  Carper  v.  State,  27  Ob.  St. 
572;  Bond  v:  State,  23  Oh.  St.  349. 

71.  SpiKner  v.  State,  96  Ala.  421, 
424  (where  the  court  said:  "The 
main  purpose  of  the  inquiry  and  the 
rule  la,  that  the'  prisoner,  before 
sentence,  may  have  afforded  to  him 
the  opportunity  to  make  any  motion 
whlcb  will  prevent  judgment.  The 
record  informs  us  that  after  the  com- 
ing In  of  the  verdict,  the  defendant 
made  two  motions:  one  In  arrest  of 
jadKment,  and  the  other  for  a  new 
trial,  which  were  severally  overruled 
by  the  court.  These  are  the  motions 
most  usually  made  after  verdict,  and 
we  think  the  recital  that  these  mo- 
tions were  made,  proves'  that  the 
usual  qneatlon  must  have  been  in 
substance  propounded,  and  that,  in 
fact,  the  prisoner  had  accorded  to 
him  substantially,  all  the  rule  was 
intended  to  secure").. 

T2.     Blount   V.    State,    30  Fla.   287, 

II  S  547;  Hodge  v.  State,  29  Fla. 
500.  10  S  656;  West  v.  State,  22  N. 
J.  L.  212;  Com.  v.  Ferguson,  44  Pa. 
Super.    626. 

73.  VeoasBlty  of  aaklnf  pxlsoan 
whatliaz  be  has  maatbing  to  say,  sto. 
see  supra  li  3058-3069. 

74.  Ala. — ^Tlce  v.  State,  3  Ala.  A. 
164.  57  8  506. 

Ark. — Oodard  v.  State,  100  Ark. 
148.  149,  139  SW  1131. 

Ind.  T.— Kelley  y.  V.  S.,  7  Ind. 
T.  241,  104   SW  604. 

Iowa. — State  v.  Casper,  128  NW 
SOI. 

Mo. — State  V.  Blrron,  164  Mo.  A. 
212.  147  SW  1133. 

Okl. — ^Ault  ^  State,  6  Okl.  Cr. 
360.  115  P  128;  Andrews,  v.  State, 
S  Okl.  Cr.  124,  lis  P  241;  Wilson 
T.  U.  S..  4  Okl.  Cr.  517.  Ill  P  659; 
Box  V.  State,  4  Okl.  Cr.  371,  111  P 
<55;   Etter   v.   State,   4   Okl.   Cr.   230, 

III  P  967. 

See  also  generally  Appeal  and  Br- 
ror  I   1812  et  seq. 

7R.  Ark. — Godard  v.  State,  100 
Ark    148,  149,  139  SW  1131. 

Cil. — Peo.    v»  Brown,  148   Cal.    748. 

14  P  204.  

Iowa. — State    v.    (Sisper,    128    NW 

34S:  State  'V.  Wiley,  126  NW  801; 
State  V.  Donnelly,  IIS  NW  764;  State 


V.  Qreen,  115  NW  492;  State  v.  Kono, 
100  NW  854;  State  v.  Daggett,  78 
NW  706. 

Mo. — State  V.  Faith,  180  Mo.  A. 
484,  166  SW  849;  State  V.  Cook,  127 
Mo.  A.  246,  105   SW  668. 

Porto  Rico. — Peo.  v.  'Vlliales,  19 
Porto  Rico  106. 

Tex. — Roberts  v.  State,  (<3r.)  89 
SW  828;  Mason  v.  State,  (O.)  87  SW 
699;  Scott  V.  State,  (Crj  66  SW  926; 
Young  V.  State,  41  Tex.  C^r.  247, 
63   SW  1028. 

76.  Peo.  V.  Baron,  6  How.  Pr.  (N. 
Y.)  81,  CodeRepNS  405;  Rolke  V. 
State,   12,  Wis.   570. 

77.  See  statutory  provisions;  and 
Rhlnehart  v.  State,  45  Md.  454;  Weir 
V.  State,  39  Md.  434;  State  v.  Birron, 
164  Mo.  A.  212.  147  SW  1133. 

[a]  In  masowL  under  Rev.  St. 
(1909)  {  8292,  an  affldavit  for  appeal 
must  be  made  by  accused  in  person, 
and  an  affidavit  by  his  agent  or  at- 
torney is  a  nullity,  and  the  court  on 
appeal  acquires  no  Jurisdiction.  State 
v.  Birron,  164  Mo.  A.  212,  147  SW 
1133. 

78.  See  supra  I  3362. 
70.    Ounter  v.  State,  (Okl.  Cr.)  162 

P  231;  Hampton  v.  State,  (Okl.  Cr.) 
162  P  237;  Hyneman  v.  State,  6  Okl. 
Cr.  338,  118  F  616;  Ault  v.  State.  6 
Okl.  Cr.  360.  115  P  128. 

[a]  OarliorBzl^— The  record  must 
show  that  a  petition  for  the  certio- 
rari was  filed  and  sanctioned  within 
the  period  after  the  trial  specMIed 
by  statute.  Johnson  v.  State.  69  Oa. 
732;  Morrison  v.  State,  64  Oa.  761. 

80.  Ala. — Palmer  v.  State.  168  Ala. 
124,  63  S  283;  Moss  v.  State.  140 
Ala.  199,  37  S  166;  Marks  v.  State, 
131  Ala.  44.  31  S  18;  Bridges  v.  State. 
124  Ala.  90,  27  S  474;  Campbell  v. 
State.  128  Ala.  72.  26  S  224;  Wright 
v.  State.  103  Ala.  96,  16  S  506;  Nich- 
ols V.  State,  100  Ala.  23.  14  S  539; 
Joyner  v.  State,  78  Ala,  448;  Ay*rs 
V.  State,  71  Ala.  11;  Arrlngton  v. 
State,  12  Ala.  A.  209,  67  S  620; 
Holland  v.  State,  10  Ala.  A.  238,  64 
S  649;  Perry  v.  State,  4  Ala.  A.  70, 
69  S  230. 

Colo. — Barry  v.  Peo.,  29  Colo.  396, 
68  P  274.  ' 

Fla. — Melbourne  v.  State,  60  Fla. 
113,  39  S  693;  Jackson  v.  State,  44 
Fla.  439,  32  S  926;  Milton  v.  SUte, 
39  Fla.  711,   23   S  409. 

111.— Ryan  v.   Peo.,  Ill   111.  A.   484. 

Iowa. — State  v.  Westerman,  116 
NW  149;  State  v.  Pillow,  113  NW 
844;  State  v.  Daggett,  78  NW  705; 
State  V.  Haworth,  85  Iowa  712,  60 
NW  676;  State  v.  Briggs,  73  Iowa 
456,  35  NW  521;  State  v.  'Wheeler.  66 
Iowa  619,  22  NW  898. 

Ky. — Com.  v.  Cole,  9  KyL  686. 

Miss. — Dyson  v.  State,  26  Miss. 
362 

Mo. — State  v.  Manuel,  186  SW  1040; 
State  V.  Fraker,  141  Mo.  638,  43  SW 
389;  State  v.  Mullix,  53  Mo.  356; 
State  v.  Gregory,  38  Mo.  601;  State 
v.-Pepper,  7  Mo.   348. 

N.  C — State  v.  Saunders,  90  N.  C. 


where  there  is  nothing  in  the  transcript  to  show'  that 
an  appeal  was  granted  or  taken  "  or  where,  accord- 
ing to  some  authorities,  the  original  writ  of  error 
is  not  returned  by  the  clerk  of  the  trial  court.'* 
Under  some  statutes  the  record  must  contain  an  af- 
fidavit by  accused  or  by  his  counsel  that  the  appeal 
is  not  taken  for  delay."  Where,  as  under  some 
statutes,  an  extension  of  the  statutory  time  of  taking 
an  appeal  may  be  granted^"  if  the  record  fails  to 
show  such  extension' of  time,  an  appeal  taken  after 
expiration  of  the  statutory  time  wiU  be  dismissed 
for  want  of  jurisdiction." 

[$  3407]  (2)  Judgment  and  Sentence.  The 
record  must  show  the  entry  of  a  final  and  appealable 
judgment  or  sentence,'"  and  in  the  absence  of  such 
showing  the  appeal  will  be  dismissed  for  want  of 
jurisdiction  in  the  appellate  court.'*  In  some  juris- 
dictions the  record  must  contain  a  copy  of  the  judg- 

691. 

Okl.— Brown  v.  Terr.,  16  Okl.  362, 
82  P  647;  Oardenhire  v.  Burdlck,  7 
Okl.  212,  54  P  483;  Fowler  v.  State,- 
11  Okl.  Cr.  167,  143  P  668;  Dansby 
V.  State,  7  Okl.  Cr.  496,  124  P  328; 
Clements  v.  State,  (Cr.)  Ill  P  656; 
McLellan  v.  State,  2  Okl.  Cr.  633,  103 
P  876. 

Pa. — C3om.  v.  Beale,  19  Pa.  Super. 
434. 

Tex. — Murray  v.  State,  36  Tex.  472; 
Gllllard  v.  State,  (Cr.)  182  SW  1136; 
Hinman  v.  State,  64  Tex.  Cr.  434,  113 
SW  280;  Caskey  v.  State,  (Cr.)  108 
aw  665;  Dent  v.  State,  (Cr.)  69  SW 
267;  McHowell  v.  State,  41  Tex.  O. 
227.  63  SW  630;  Mlrellea  v.  State,  13 
Tex.  A.  346;  Pennington  v.  State,  11 
Tex.  A  281;  Young  v.  State,  1  Tex. 
A.  64. 

See  also  generally  Appeal  and  Er- 
ror  S   1622. 

[a]  A  flua  jnOfnunt  la  sufllclsntlT 
•hown  to  authorize  review  of  a  crim- 
inal case  where  a  transcript  is  filed 
certified  by  the  clerk  of  the  district 
court  as  being  a  complete  copy  of 
certain  orders  entered  in  the  case 
and  It  appears  from  what  is  desig- 
nated in  the  transcript  as  an  "order" 
that  defendant  has  been  convicted  of 
the  crime  charged  and  sentenced  to 
the  penitentiary.  Barry  v.  Peo.,  29 
Colo.   396,  68  P  274. 

81.  Ala. — Perry  v.  State,  4  Ala.  A. 
70.   69  S  230. 

Ind. — State  v.  Hallowell,  91  Ind. 
376. 

Iowa. — State  v.  Westerman,  116 
NW  149;  State  v.  Qulgley,  62  Iowa 
768.  17  NW  584. 

Minn. — State  v.  Anderson,  59  Minn. 
484.  61   NW  448. 

Miss. — Jones  v.  State,  47  S  897. 

Mo— State  V.  George,  207  Mo.  16, 
105  SW  698. 

N.  Y. — ^Peo.  V.  O'Donnell.  46  Hun 
368;  Hilderbrand  v.  Peo.,  1  Hun  19 
[aff  56  N.  Y.  894];  Dawson  v.  Peo.. 
5  Park.  Cr.  118  [aff  26  N.  Y.  S99]. 
JH.  C— State  V.  Gaylord,  86  N.  C. 
51>1. 

Okl.— Fowler  v.  State,  11  Okl.  Ct. 
167.   143    P   658. 

Tex— Gilliard  v.  State,  (O.)  182 
aw  1136;  Hinman  v.  State,  54  Tex. 
Cr.  434,  113  SW  280;  Caskey  v.  State. 
(Cr.)  108  SW  665;  Moore  v.  State,  37 
Tex.  Cr.  652,  40  SW  287 ;  Coleman 
V.  State,  (Cr.)  28  SW  951;  Nowlen  v. 
State,  (Cr.)  24  SW  902;  Alderman  v. 
State,    (Cr.)   22  SW  1096. 

See  also  cases  supra  note  80. 

[a]  Xa.  ICassaohiuatts  the  record 
must  show  a  final  disposition  of  the 
case  in  the  trial  court.  .  "But,  after 
the  defendant  had  pleaded  over  and 
been  found  guilty,  all  questions  of 
law  and  fact  appeared  on  the  record 
to  have  been  disposed  of,  so  that  the 
case  was  ripe  for  final  Judgment  and 
sentence,  and  the  defendant  might 
then  bring  the  questions  of  law  ruled 
against  him  to  this  court  by  appeal 
or  exceptions,  without  such  sentenc 
having  been  actually  awarded.    Oe- 
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ment  from  which  the  appeal  is  prosecuted.*'  A 
final  judgment  is  not  showu  by  an  entry  in  the  re<t- 
ord  merely  showing  an  order  sustaining  a  demurrer 
to  the  indictment,^^  nor  by  an  entry  in  the  record 
showing  a  verdict  of  guilty,  where  it  does  not  show 
that  a  judgment  of  conviction  was  entered  by  the 
court  on  the  verdict.**  The  record  must  also  show 
a  eompliance  with  the  formalities  re<|uired  by  stat- 
ute and  by  rules  of  practice  in  passing  sentence.** 
So  too  the  sentence  itself  must  appear,  and  a  mer^ 
recital  that  defendant  was  sentenced  is  insufficient.*' 
[$  3408]  (3)  Notice  of  Appeal  Failure  of  the 
record  to  show  that  notice  of  appeal  was  given  and 
served  in  conformity  with  the  statute  will  require 
dismissal  of  the  appeal  for  want  of  jurisdiction.*^ 
A  recital  of  the  service  and  filing  in  the  bill  of 
exceptions  is  not  sufficient,**  nor  can  these  facts  be 
presumed  from  the  appellant's  compliance  ,  with 
other  statutory  requirements.*'  But  where  the  rec- 
ord states  that  accused  himself  gave  notice  of  appeal 
on  the  day  of  trial  the  appellate  court  may  look 
to  the  record  to  see  if  the  facts  sustain  the  judg- 


ment.°°  Under  some  statutes  it  is  not  essential  to 
the  jurisdiction  of  the  appellate  court  that  the  rec- 
ord on  appeal  from  a  justice's  court  should  show 
that  defendant  gave  notice  of  his  intention  to  ap- 
peal.»i 

[i  3409]  (4)  Filing  of  Security.  An  appeal 
will  be  dismissed  unless  the  record  includes  the  ap- 
peal bond  or  a  copy  thereof  where  one  is  required,*^ 
or  an  order  dispensing  with  one.**  Under  some 
statutes  if  the  record  on  appeal  from  a  conviction 
fails  to  disclose  that  a  recognizance  was  g^ven  or 
that  defendant  has  been  continuously  confined  in  jail 
the  appellate  court  is  without  jurisdiction.'* 

[4  3410]  2.  Scope  ami  Oontents  of  Becord — a. 
In  Qeneral.  Only  such  proceedings  and  facts  as  the 
law  or  the  rules  of  practice  require  to  be  enrolled 
constitute  a  part  of  the  record,"  unless  made  so  by 
an  order  of  the  court,  a  bill  of  exceptions,  an  agreed 
statement  of  facts,  or  a  ease  settled.**  Matters 
which  snould  appear  by  the  record  proper  cannot  be 
considered  where  they  appear  only  in  the  bill  of  ex- 
ceptions.'^   After  the  bill  of  exceptions  ia  certified. 


Sts.  c.  114.  J  10;  c.  116,  ti  7-10." 
Com.  V.  McCformack,  126  Mass.  258 
Icipl  Com.  V.  Hanley,  121  Mass.  377]. 
89.  Barry  v.  Peo..  29  Colo.  395, 
68  P  274;  State  v.  Morrison,  34  Mont. 
76,  85  P  738;  Brown  v.  Terr..  IS 
Okl.  362,  82  F  647;  Qardenhlre  v. 
Burdick,  7  Okl.  212,  64  P  483:  Fowler 
V.  SUte.  11  Okl.  Cr.  157.  143  P  668; 
Dansby  v.  State,  7  Okl.  Cr.  496,  124 
P  328;  Jolly  v.  State,  6  Okl.  Cr.  SOI, 
115  P  125;  Bradford  v.  State,  3  Okl. 
Cr.  367,  106  P  535;  McLellan  v. 
State,  2  Okl.  Cr.  633,  103  P  876;  Her- 
ring V.  State,    (Tex.  Cr.)    37  SW  425. 

83.  State  V.  Manuel,  (Mo.)  186  SW 
1040;  State  v.  Fraker,  141  Mo.  638, 
43  SW  389;  State  v.  Mulllx,  63  Mo. 
356;  State  v.  Oregory,  38  Uo.  601; 
State  V.  Pepper,  7  Mo.  348. 

84.  Perry  v.  State,  4  Ala.  A.  70, 
S9  S  230;  Caskey  t.  State,  (Tex.  Cr.) 
lOS  SW  665. 

85.  Jones  v.  Terr.,  4  Okl.  45,  43 
P  1072;  HInman  v.  State,  54  Tex. 
Cr.  434,  113  SW  280;,  Bvers  v.  SUte, 
32  Tex.  Cr.  283,  22  SW  1019;  San- 
ders V.  State,  18  Tex.  A.  372;  Turner 
V.  State,  17  Tex.  A.  6S7;  Paul  v. 
State,  17  Tex.  A.  6S3;  Harris  v.  State, 
17  Tex.  .A.  559;  Wallace  v.  State,  10 
Tex.  A.  407;  Saunders  v.  State,  10 
Tex    A    336 

86.  Read  v.  Com..  90  Va.  168,  17 
SB  855;  Peglow  v.  State,  12  Wis. 
634. 

87.  Ala. — Brigman-  v.  State,  46 
Ala.  72. 

Cal.— Peo.  v.  Bell,  70  Cal.  33,  11 
P  827;  Peo.  v.  Clark,  49  Cal.  456; 
Peo.  V.  Swearlnger,  4  Cal.  Unrep.  Cas. 
964,  38  P  972;  Peo.  v.  Measor,  20 
Cal.  A.  406,  129  P  469. 

Ida. — ^Peo.  V.  Lynch,  1   Ida.   358. 

Iowa. — State  v.  Norman,  160  NW 
606;  State  v.  West,  149  NW  616; 
State  V.  Doss,  110  Iowa  713,  80  NW 
1069;  State  v.  Daggett,  78  NW  706; 
State  V.  Steele,  74  NW  1;  State  v. 
Benard,  99  ,Iowa  743,  68  NW  433; 
State  V.  Farrington,  85  Iowa  731,  61 
NW  266;  State  v.  Iieslie,  65  Iowa  305, 
21  NW  649. 

Kan. — In  re  Chambero,  30  Kan.  460, 
2  P  646;  State  v.  Telssedre,  30  Kan. 
210,  476,  2  F  108,  660;  State  v.  Ash- 
more,  19  Kan.  544. 

La. — State  v.  D'Aquln,  49  lA.  Ann. 
1091,  22  S  39. 

Okl.— Brown  v.  State,  (Cr.)  151  P 
1018;  Klllebrew  v.  State.  11  Okl.  Cr. 
635,  148  P  1058;  Horine  v.  State,  11 
Okl.  Cr.  419.  146  P  415;  Means  v. 
State.  10  Okl.  Cr.  581.  139  P  1156; 
Bolton  V.  State,  6  Okl.  Cr.  624.  117 
P  666;  Andrews  v.  State,  5  Okl.  Cr. 
124,  113  P  241  (holding  that,  where 
the  record  falls  to  show  afflrmatlvely 
that      written      notices      of      appeal 


were  served  upon  the  clerk  and  the 
county  attorney  as  the  statute  re- 
quires, the  appea:i  will  be  dismissed) ; 
Clemmons  v.  State.  5  Okl.  Cr.  119, 
113  P  288;  Wilson  v.  U.  S.,  4  Okl. 
Cr.  517,  lis  P  659;  Ensley  y.  State,  4 
Okl.  Cr.  49,  109  P  250. 

Or. — State  v.  Connolly,  49  Or,  406, 
90  P  902. 

Tex. — Hughes  v.  State,  33  Tex. 
683;  Mcculloch  v.  State,  (Cr.)  191 
SW  357;  Breakwell  v.  SUte,  78  Tex. 
Cr.  406,  181  SW  727;  Brannan  v. 
State.  76  Tex.  Cr.  492,  175  SW  697 
(suHlciency  of  record  showing  notice 
In  open  court) ;  Modwell  v.  SUte,  74 
Tex.  Cr.  35,  166  SW  504:  Sylvester 
v.  State.  (Cr.)  157  SW  478;  Clay  v. 
State,  68  Tex.  Cr.  250,  160  SW  480; 
Narslngle  v.  State,  (Cr.)  146  SW  934; 
Woody  V.  State,  (Cr.)  141  SW  950; 
Palmer  v.  SUte,  63  Tex,  Cr.  614,  141 
SW  109;  Offleld  v.  SUte,  61  Tex.  Cr. 
585,  136  SW  666;  Smith  v.  SUte, 
(Cr.)  182  SW  472;  Anderson  v.  State. 
(Crj  131  SW  1067;  Young  v.  SUte, 
60  Tex.  Cr.  290,  131  SW  413;  Stuart 
V.  State,  (Cr.)  123  SW  590;  Payne 
•V.  State,  (Cr.)  120  SW  879;  Clay  v. 
'SUte,  56  Tex.  Cr.  616,  120  SW  418; 
Mangold  v.  SUte,  66  Tex.  Cr.  274, 
119  SW  854;  MassengiU  v.  State, 
(Cr.)  119  SW  854;  Sawyer  v.  SUte, 
(Cr.)  117  SW  831;  Rowland  v.  State, 
(Cr.)  117  SW  797;  Lenox  v.- State,  55 
Tex.  Cr.  259,'  116  SW  816;  Hendbn 
v.  State,  (Cr.)  114  SW  135;  Teague 
V.  State,  68  Tex.  Cr.  603.  Ill  SW  405; 
Abrams  v.  State,  (Cr.)  100  SW  1160; 
Harkrlder  v.  State,  48  Tex.  Cr.  573. 
90  SW  652;  Love  v.  State,  (Cr.)  80 
SW  169;  Pitman  V.  State,  (Cr.)  82 
SW  1041-  McArthor  v.  SUte,  (Cr.) 
66  SW  655;  Conoley  v.  State,  37 
Tex.  Cr.  510,  40  SW  295;  Simmons  v. 
State,  (Cr.)  36  SW  95;  Whipple  v. 
State,  (Cr.)  33  SW  1080;  Pace  v. 
State,  (Cr.)  32  SW  700;  Solari  v. 
State,  3  Tex.  A.  482. 

See  also  Appeal  and  Error  |  1618. 

[a]  Sarvlcs  on  attomay. — ^Where 
notice  of  an  appeal  by  the  state  was 
served  on  counsel  for  accused,  but 
not  on  accused,  the  ret\trn  must  show 
that  the  latter  was  not  a  resident  of 
the  county.  State  v.  Brown,  5  Or. 
119. 

[b]  m  Oklahoma  the  record  must 
show  Issuance  and  service  of  sum- 
mons In  error,  or  waiver  thereof,  or 
service  of  notice  of  appeal.  Horine 
v.   State.    11    Okl.   Cr.    419,   145   P   415. 

HecaMltr  for  notloe  of  appeal  see 
supra   {    3377. 

88.  Peo.   V.   Phillips,    45   Cal.    4^ 

89.  Lorance  v.  State,  (Tex.  (Jr.) 
20  SW  361. 

[a]  Bedtals  la  tb*  rMOgalsane* 
of     the     conditions     that     defendant 


should  appear  to  abide  the  judgment 
of  the  court  of  criminal  appeals  Is 
not  Bufflclent  notice  of  aiipeal  to  con- 
fer Jurisdiction  on  the  court  of  crim- 
inal appeals.  Breakwell  v.  SUte,  78 
Tex.  Cr.  406.  181  SW  727. 

ib]  la  Vosto  Bloo,  whire  the  rec- 
shows  prima  facie  that  an  appeal 
was  taken  In  due  time,  the  appeal 
will  not  be  dismissed  upon  the 
ground  that  the  notice  of  appeal  does 
not  show  the  date  of  its  filing  unless 
the  fiscal  shows  that  the  appellate 
court  is  In  fact  without  Jurisdic- 
tion.   Peo.  V.  DlaB,  18  Porto  Rico  781. 

90.  Moray  v.  SUte,  61  Tex.  Or. 
649,  136  SW  669. 

81.  SUte  V.  Barnard,  IS  Ida.  439. 
90  P  1. 

B3.  State  v.  McCloskey,  4  Iowa 
496;  Harkrlder  v.  SUte,  48  Tex.  Cr. 
573.  90  SW  652.  See  also  generally 
Appeal  and  Error  {  1617. 

83.  SUte  V.  Qaylord.  85  N.  C  661. 

84.  State  v.  Paschal,  22  Tex.  584; 
Sparks  V.  State.  (Tex.  Cr.)  183  SW 
144;  Brinson  v.  SUte,  68  Tex.  Cr. 
49,  160  SW  776;  Lane  v.  State,  (Tex. 
Cr.)  82  SW  1034;  Lowrey  v.  State. 
(Tex.  Cr.)  82  SW  617;  Childress  v. 
State,  (Tex.  Cr.)  81  SW  302;  Buechert 
v.  State,  (Tex.  Cr.)  65  SW  492; 
Vaughan  v.  State,  (Tex.  Cr.)  40  SW 
263;  Foster  v.  State,  (Tex.  Cr.)  87 
SW  744;  Taylor  v.  State,  (Tex.  Cr.) 
37  SW  740;  Dupree  v.  State,  (Tex. 
Cr.)  37  SW  739. 

SB.  Cal. — Peo.  V.  Robinson,  17  Cal. 
A.  273.  119  P  627. 

111.— Peo.  V.  McKlnney,  267  111. 
464.  108  NE  662;  Peo.  v.  koyne.  1»5 
111.   A.    272. 

Ind.  T. — ^Binyon  v.  U.  S.,  4  Ind. 
T.   642.   76   SW  266. 

Kan. — SUte  v.  McCoy.  70  Kan.  672, 
79  F  156. 

N.  T.— Peo.  V.  Chtlds,  87  App.  DIv. 
474,  84  NTS  868. 

Porto  Rloo. — ^Peo.  v.  Vicente,  16 
Porto  Rico  192;  Peo.  v.  Porratti,  16 
Porto  Rico  10.   . 

W.  Va. — SUte  v.  Wetsel,  75  W.  Va. 
7,  83  SE  68  (pleas  In  abatement  part 
of  record). 

See  also  generally  Appeal  and  ESr- 
ror   {   1703. 

[a]  At  oommoB  law  the  record 
proper  was  the  indictment,  the  plea 
of  defendant,  the  verdict,  and  the 
sentence.  Rasberry  v.  SUte,  4  Okl. 
Cr.   613,   103   P   865. 

[b]  Hadlars  fllsd  by  the  fuSf 
are  not  a  part  of  the  record.  SUte 
v.    Caplan,    86    Conn.    618,    84    A    280. 

86.  BlU  of  eaoaptloaa  see  infra  H 
3421-3434. 

Oaa*  maA*  and  ■tataaaa.t  of  faeta 
see  Infra  it  3436-3438. 

87.  Simpson  v.  State,  111  Ala.  6,  20 


For  laMr  oases,  dsrslopumta  and  oliaayes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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the  trial  eourt  cannot,  by  an  order  nunc  pro  tnne, 
make  additional  proceedings  a  part  of  the  record." 
The  statntes  of  the  various  jorisdietions  usually  pro- 
vide in  detail  of  what  the  record  on  appeal  shall  oon- 
idst**  If  a  review  only  of  the  record  proper  is  de- 
sired a  transcript  of  the  entire  record  })roper  should 
be  filed.'  A  transcript  of  appeal  snonld  not  contain 
•  eopy  of  doenments  filed  is  the  trial  court,  after 
trial,  verdict,  sentence,  and  the  granting  of  an  ap- 
peal; and  they  cannot  be  considered.'  Documents 
or  proceedings  not  properly  a  part  of  the  record  do 
not  become  so  by  being  incorporated  in  or  attached 
to  the  transcript.* 

The  clerk's  statement  or  certiflcate  in  the  record, 
or  appended  to  the  record,  of  matters  that  may  be 
shown  by  the  bill  of  exceptions  is  no  part  of  the 
record.* 


[f  3411]    b.    In    Joint    :^rial    of    Indietmentt. 

When  two  indictments  are  tried  together  by  con- 
sent, a  record  should  be  made  up  in  each  case  as  if 
tried  separately,'  But  where  two  persons  are  jointly 
indicted  and  no  severance  is  ordered,  the  plea  of 
guilty  of  one  is  part  of  the  record  of  the  trial  of 
both.' 

[i  3412]  e.  Ministerial  Acts.  The  record  need 
not  show  acts  by  the  court  or  its  officers  which  are 
ministerial  rather  than  judicial,^  such  for  instance 
as  entries  on  the  docket '  which  are  not  required  to 
be  made  by  statute,* 

[%  3413]  d.  AffidavltB.  Unless  made  so  by  stat- 
ute,'** affidavits  which  are  used  on  motions  for  any 
purpose  during  the  trial  are  not  pwrt  of  the  record 
unless  made  so  by  a  bill  of  exceptions,  or  other 
equivalent.''    They  are  not  made  a  part  of  the  reo- 


S  572  (holding  that  an  order  amend- 
ing an  affldavlt  by  which  a  prose- 
cution l8  commenced  should  be  shown 
by  the  record  proper  and  not  by  the 
bill  of  exceptions);  Adams  v.  State, 
179  Ind.  44.  99  NE  483. 

n.  Glover  v.  State.  128  Ga.  1.-S7 
SE  101.    See  also^  Infra  {  S413. 

99.    See  statutory  provisions. 

[a]  b  Alabama,  under  Acts  (1916) 
p  708.  amendatory  of  Code  (1907)  f 
C25(,  prescribing  the  contents  of  a 
transcript,  the  transcript  should  not 
conuln  the  oi^der  of  the  court  for 
the  special  venire  or  the  order  flzlns 
the  day  for  the  trial,  where  no  action 
thereon  was  raised  before  the  trial 
court.  Paltry  v.  State.  196  Ala.  598, 
72  S  36. 

[b]  IB  OalUomla,  on  appeal  from 
a  conviction,  the  clerlf  must  transmit 
to  the  appellate  court  the  Indictment 
or  information,  a  copy  of  the  minutes 
of  the  plea  or  demurrer,  a  copy  of 
the  minutes  of  the  trial,  the  written 
Instructions  given,  modifled,  or  re- 
fused with  the  Indorsements  thereon, 
a  certified  transcript  ofl  the  court's 
charge,  and  a  copy  of  the  Judgment. 
P«o.  V.  Mcl'herson,  6  Cal.  A.  266,  91 
P  1098. 

[c]  IB  MlaMNul  the  verdict  'Is  a 
part  of  the  record  proper  as  distln- 
rulshed  front  matters  of  pure  excep- 
tion which  are  made  parts  of  the 
record  by  a  bill  of  exceptions.  State 
T.  Miller.  2S5  Mo.  223,  164  SW  483: 
State  V.  Person.  234  Mo.  262,  136 
SW  296.  . 

[d]  IB  llostaaa  the  record  consists 
of  the  indictment,  a  copy  of  the  min- 
utes of  the  plea  and  of  the  trial,  the 
charges  given  or  refused  and  the  in- 
dorsements thereon,  and  a  copy  of 
the  Judgment.  State  v.  Morrison,  34 
Mont.  75,  85  P  788. 

[e]  IB  Vsw  Jwaey  the  record  of 
Judgment  roll  must  show  the  issue 
(Indictment  and  plea),  the  presence 
of  a  coi.rt  and  Jury,  the  verdict  ren- 
dered by  the  Jury,  and  the  Jfidgment 
pronounced  thereon  by  the  court. 
State  V.  Williams,  89  N.  J.  Ij.  334, 
»  A  416. 

[fj  b  OUalioma  (1)  the  record 
consiats  of:  (a)  The  indictment  and 
a  copy  of  the  minutes  oi  the  plea  or 
demurrrer;  (b)  a  copy  of  the  minutes 
of  the  trial;  (c)  the  charges  given  or 
refused  and  the  indorsements,  if  any, 
thereon;  and  (d)  a  copy  of  the  Judg- 
ment. Jolly  V.  State,  5  Okl.  Cr.  301, 
ns  P  124.  (2)  It  also  includes  the 
Terilct  of  the  Jury.  Humphrey  v. 
State.  3  Okl.  Cr.  504,  106  P  978,  139 
AmSR  972:  Chandler  v.  State,  3  Okl. 
Cr.  254.  105  P  375.   107  P  735. 

[g1  IB  Wlaooaala  the  record  must 
W'  he  accompanied  by  any  affldavlt, 
document,  writing,  or  other  matter 
Dot  constituting  part  of  the  recoil 
proper.  Grabowski  v.  State,  126  Wis. 
W.  105  NW  805. 

L '  State  v.  Sparks.  263  Mo.  609, 
W  SW  1057  foverr  State  v.  Short, 
25«  Mo,  331.  157  PW  ^M^. 

3.  State  v.  Torrls,  138  La.  460.  70 
8  475. 


[a]    Pstltloaa  by  JnroM  and  ottMW 

to  Induce  the  court  to  set  aside  the 
verdict  have  no  place  in  the  record 
and  should  not  be  sent  up.  State 
V.  Arnold,  146  N.  C.  602,  60  SES  504. 

8.  Cal. — Peo.  v.  Ruls,  144  C^l.  261, 
77  P  907;  Peo.  v.  Fredericks,  108 
C:al.   664,    19   B  944. 

Oa. — McDonald  v.  State,  129  Ga. 
452.  59  SB  242;  Wallace  v.  State,  17 
Ga.  A.  434,  87  SB  681. 

111.— Peo.  V.  Spencer.  264  111.  124, 
106  NB  219;  Peo.  v.  Tlelke,  269  111. 
88.  102  NE  229;  Bedee  v.  Peo..  73 
111.    320. 

Ind.— Pattee  v.  State,  109  Ind.  646, 
10  NE  421;  Kennedy  v.  SUte,  66 
Ind.  370. 

La. — State  v.  Mcintosh,  141  La.  160. 
74    S    886. 

Mo.-TState  v.  Bates,  182  Mo.  70,  81 
SW  408;  State  v.  Treace,  66  Mo.  124. 

Mont. — State  v.  Lee.  84  Mont.  684, 
87  P  977. 

Nebr. — Shumway  v.  State.  82  Nebr. 
166,  119  NW  617;  Neal  v.  State,  82 
Nebr.  120,  49  NW  174. 

Oh. — Bbhults  V.  State,  32  Oh.  St. 
276. 

Okl.— Fisher  v.  U.  S..  1  Okl.  262.  31 
P  195. 

Tenn. — (^ockett  v.  State,  126  Tenn. 
131,    140   SW   1058. 

[a]  Aftdavlt  of  fturon  tending  to 
■how  Jury's  mlaeoBdiwt  appsazlBg  In 
ttaaaozlpt  on  appeal,  but  not  appear- 
ing to  have  been  offered  on  the  mo- 
tion for  a  new  trial  or  to  have  been 
considered  by  trial  Judge,  and  not  re- 
ferred to  In  a  bill  reserved  to  his 
ruling  on  the  motion,  will  not  be 
considered.  State  v.  Mcintosh.  141 
La.    150,    74    8   886. 

4.  Olover  v.  State,  128  Ga.  1,  67  SE 
101;  Peo.  V.  Ellsworth.  261  111.  275, 
277,  108  NE  1005  lolt  Cyc];  State  v^ 
Tumey,  77  Iowa  269.  42  NW  190; 
Neal  V.  State,  32  Nebr.  120,  .49  NW 
174. 

[a]  Bnls  applledw— "It  is  stated 
In  the  record  that  the  Jury  heard  the 
evidence.  The  clerk  of  the  district 
court  made  a  certificate,  in  which  he 
stated  that  the  testimony  taken  be- 
fore the  grand  Jury  was  read  to  the 
trial  Jury,  and  that  no  other  evidence 
was  offered  in  the  trials  by  either 
party.  It  is  claimed  that  this  was  a 
gross  error.  It  is  no  part  of  the 
duty  of  the  clerk  of  the  district  court 
to  make  such  a  certificate.  When  he 
has  certified  the  record  as  the  court 
and  the  parties  have  made  It.  he  has 
done  every  act  which  the  law  au- 
thorizes him  to  perform  in  a  case  ap- 
pealed to  this  court."  State  v,  Tur- 
noy,    77    Iowa   269,    271.    42    NW    190. 

tb]  "WYktif,  by  aa  oxdsv,  the  conrt 
dJnota  a  osrUfloato  »f  th*  olsik 
qualifying  the  postea  to  be  annexed 
to  the  record,  the  certificate  must  be 
taken  as  a  part  of  the  record,  and 
must  be  regarded  as  such  on  appeal. 
Canceml  v.  Peo.,  18  N.  T.  128. 

6,  Roop  V.  State,  68  N.  J.  L.  487, 
34  A  885. 

e,  Stewart  v.  State,  196  Ala.  670, 
70  S  719:  State  v.  Jackson,   106  Mo. 


174.  17  SW  301. 

7.  Washington  v.  State,  81  Ala.  36, 
1  S  18;  SUte  v.  Rolland.  14  La.  Ann. 
40. 

[a]  Bsaaoa  for  nlsy — ^Where  the 
record  is  silent  the  appellate  court 
will  presume  that  they  properly  per- 
formed thela  duty.  Washington  v. 
State.  81  Ala.  85.  1  S  18. 

8.  State  v.  Manley,  63  Iowa  344. 
19  NW  211:  Barker  v.  St^te,  64  Nebr. 
53,  74  NW  427;  Com.  v.  Pllnikl  29 
Pa.  Super.  285.  See  also  generally 
Appeal  and  Error  1  1705. 

9.  Vandarkarr  v.  State,  61  Ind.  91 
(holding  that  only  those  entries 
which  the  clerk  Is  required  to  make 
by  statute  as  a  part  .of  his  ofDcial 
duty  are  properly  shown  by  the  rec- 
ord). 

10.  See  statutory  provisions. 

[a]  In  Iowa  affidavits  attached  to 
a  motion  for  a  new  trial  in  a  crimi- 
nal case,  and  filed  with  it,  are  part 
of  the  record,  and  may  be  certified 
by  transcript  on  appeal;  Code  (  4482, 
declaring  that  "all  papers  pertaining 
to  the  cause  and  filed  with  the  clerk 
are  to  be  deemed  parts  of  the  record, 
and  making  it  the  duty  of  the  clerk, 
when  an  appeal  is  taken,  "to  make 
out  a  full  and  perfect  transcript  of 
all  the  papers  in  the  case,  on  file  in 
his  office,"  except  papers  returned  by 
an  examining  magistrate.  State  v. 
Whalen,  98  Iowa  662,  671,  68  NW 
554. 

[b]  Where  a  atatnto  provide*  that 
papaza  nsad  on  the  hsartav  of  a 
motion  for  a  new  trial,  and  the  evi- 
dence so  far  as  it  is  reduced  to  writ- 
ing, shall  constitute  a  bill  of  excep- 
tions, affidavits  used  to  obtain  a 
change  of  venue  are  part  of  the  rec- 
ord and  need  not  otherwise  be 
brought  up  on  appeal.  Anderson  v. 
State,  2  Wash.  183,  26  P  267. 

11.  Ark.— Wright  v.  State,  ,36 
Ark.  639. 

Cal. — Peo.  V.  McMahon,  124  (3al. 
436,  57  P  224;  Poo.  v.  Mahoney,  77 
Cal.  629.  20  P  73;  Peo.  v.  Honshell, 
10  Cal.  83;  Peo.  v.  Hatch,  18  C^l.  A. 
521,   109   P   1097. 

Fla. — Mathls  v.  SUte.  63  Fla.  21. 
68   S  641. 

Qa. — Bummerlin  v.  SUte,  130  Qa. 
791,  61  SE  849;  Glover  v.  State,  128 
Ga.  1,  57  SE  101  [expl  Crockett  v. 
McLendon,  73  Ga.  861:  Russell  v. 
State,  94  Ga.  594,  20  SE  422;  Fisher 
V.  State.  73  Qa.  595;  McDonald  v. 
State.  72  Ga.  55;  Warnock  v.  Kllpat- 
rlck.  70  Ga.  730. 

111. — Peo.   v.   Spencer,   264   111.   124, 

106  NE   219;   Peo.   v.   Tlelke.    259    III.' 
88,  102  NE  229;   Peo.  v.  Strauch,  247 
III.  220,  93  NE  126;  Murphy  v.  Peo., 
37    III.    447;    Peo.    v.    Dietmeyer,    164 
III.  A.  406. 

Ind.— Flatter  v.  State,  182  Ind.  614, 

107  NE  9;  Osburn  v.  State,  164  Ind. 
262,  73  NE  601;  Oraybeal  v.  State, 
146  Ind.  623,  44  NE  641:  Rains  v. 
State.  137  Ind.  83.  36  NE  632;  Town- 
send  v.  State.  132  Ind.  315.  31  NB 
797:  .«tate  v.  Vandprbllt.  116  Ind.  11. 
18   NE   266,    9    AmSR    820;    Hountjoy 
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ord'by  an  order  that  they  shall  be  filed  with  the 
elerk,**  or  by  being  copied  in  the  transbript,^*-  and 
ilef erred  to  by  the  trial  judge  as  "set  out  in  the 
record."^*  To  become  a  part  of  the  record  by  a 
bill  of  exceptions  the  bill  must  set  out' the  affidavit 
in  full,  for  it  can  incorporate  by  reference  only  sneh 
instruments  as  are  already  properly  in  the  record.^* 
Where  a  ipotion  for  a  new  trial  is  part  of  the  record 
on  appeal  affidavits  as  to  the  ground  of  a  motion  for 
a  new  trial  referred  to  therein  as  being  attached  as 
exhibits  and  which  were  fi^ed  with  the  motion  are 
also  a  part  of  the  record  on  appeal  and  will  be  con* 
sidered.^'  But  affidavits,,  documents,  or  other  evi- 
dence used  merely  at  the  hearing  of  the  motion  for 
a  new  trial  as  evidence,  when  not  embodied  in  any 
part  of  the^leading^  in  the  case,  nor  referred  to 
therein,  nor  attached  thereto  as  exhibits,  do  not  be- 


v.  state,  78  Ind.  172;  Qandolpho  v. 
State,  33  Ind.  439;  Harman  v.  State, 
22  Ind.  331;  Round  v.  State.  14  Ind. 
493;  Names  y.  State,  20  Ind.  A.  168, 
eo  NE  401. 

Iowa. — State  v.  Berger,  90  NW  621: 
State  V.  Watson,  102  Iowa  661,  72 
NW  283. 

Kan. — State  v.  Sorter,  52  Kan.  531, 
<4  P  1086;  State  v.  Devlne,  49  Kan, 
252,    30    P    522.  -    . 

Ky.— Miller  v.  Com.,  117  Ky.  80,  77 
SW  682,  25  KyL  1236,  79  SW  250,  25 
KyL  1931. 

lA. — State  v.  Calllan,  109  La.  846, 
88  S  363;  State  v.  Tally,  23  La. 
Ann.  677. 

Mich.— Hill  V.  Peo.,  16  Mich.  851; 
Crlppen  v.  Peo.,  8  Mich.  117. 

Mo. — State  v.  Williams,  186  Mo. 
128,  84  SW  924:  State  v.  Clark.  147 
Mo.  20,  47  SW  886;  State  v.  Williams, 
147  Mo.  14,  47  SW  891;  State  v. 
Schuchmann,  133  Mo.  Ill,  33  SW  35, 
34  SW  842;  State  v.  Baber,  11  Mo. 
A.  585. 

Nebr.— Hoy  v.  SUte,  69  Nebr.  516, 
96  NW.  228;  Kerr  t.  State,  63  Nebr. 
116,  88  NW  240;  Korth  v.  State,  46 
Nebr.  631,  66  NW  792;  Wright  v. 
State,  45  Nebr.  44,  63  NW  147;  Dolen 
V.  State,  15  Nebr.   405,   19  NW  627. 

N.  Y.-,-Peo.  v.  Henry,  127  App.  Dlv. 
489,  111  NTS  1C06;  Gaffney  v.  Peo., 
60  N.  T.  416. 

N.  C. — State  v.  De  Graff,  113  N.  C. 
688.  18  SE  607;  State  y.  Barfleld,  SO 
N.   C.   344. 

Or. — State  v.  Olberman,  33  Or.  666. 
65  P  866;  State  v.  McGlnnls,  17  Or. 
332,   20  P  682. 

Philippine. — U.  S.  V.  Magslno,  2 
Philippine  710. 

S.  C. — State  v.  Richardson,  98  S. 
C.    147.    82    SE   363. 

Tenn. — Stewart  v.  State,  7  Coldw, 
SS8. 

Tex. — Terry  v.  State,  78  Tex.  Cr. 
79,  164  SW  2;  Bice  v.  State,  65  Tex. 
Cr.  539,   117  SW  163;  Fields  v.  State, 

39  Tex.  Cr.  488,  46  SW  814:  Rodgers 
v.   State,    (Cr.)    28   SW  948. 

Wash. — State  v.  Armstrong.  87 
Wash.  275,  161  P  775;  State  v.  Ross, 
85  Wash.  218,  147  P  1149;  State  v. 
Jakubowskl,  77  Wash.  78.  137  P  448; 
State  v.  Dalton,  43  Wash.  278,  86  P 
690;  State  v.  Vance.  29  Wash.  435, 
70  P  34;  State  v.  Wroth,  15  Wash. 
621,   47  P  106. 

See  also  generally  Appeal  and  Er- 
ror {  1761. 

la.     McDonald  v.   State,  72  Ga.   65. 

13.  Peo.  y.  Fredericks,  106  Cal. 
664,  39  P  944;  Summerlin  v.  State, 
130  Qa..  791,  61  SE  849;  Sasser  v. 
State,  129  Ga.  541.  59  SK  255;  McDon- 
ald v.  State,  129  Ga.  452,  59  SG!  242; 
Pattee  v.  State.  109  Ind.  645,  10  NB 
421;  Kennedy  v.  State,  66  Ind.  370; 
Schultz  v.  State,  32  Oh.  St.  276. 

14.  Reed  v.  State,  141  Ind.  116,  119, 

40  NE  525. 

16.  Colee  y.  State.  76  Ind,  511. 
See  also  Peo.  v.  Phllbon,  138  Cal.  A. 
530,  71  P  650  (holding  that  where 
the   bill   of   exceptions    showed    that 


affidavits  of  defendant's  counsel  and 
of  the  district  attorney  as  to  the 
argument  of  the  district  attorney  at 
the  trial  were  filed,  but  failed  to 
show  that  they  were  called  to  the 
attention  of  the  court,  and  did  not  set 
forth  the  use  of  the  language  al- 
leged, nor  show  a  finding  as  to 
whether  or  not  it  was  used,  the  affl- 
''  davits  cannot  ba  considered  on  ap- 
peal). 

le.  Sasser  v.  State,  129  Oa.  641, 
59  SE  255;  Glover  y.  State,  128  Ga. 
1.  57  SE  101;  Veal  v.  State.  7  Ga.  A. 
729,  67  SE  1054;  Falllns  v..  SUte,  7 
Qa.   A.   291,    66    SE   397. 

17.  Summerlin  y.  State,  ISO  Ga, 
791.  792,  61  SE  849;  Sasser  y.  State, 
129  Qa.  5il.  59  SE  255;  McDonald 
v.  State,  129  Ga.  452,  59  SE  242;  Glov- 
er y.  State,  128  Ga,  1,  67  SE  101: 
Veal  V.  State,  7  Ga.  A.  729,  67  SE 
1054. 

"This  rule  applies  to  affidavits  of- 
fered by  the  movant  as  well  as  to 
those  offered  by  the  respondent." 
Glover  v.  State,  supra  [quot  Summer- 
lin V.  State,  supra]. 

[a]  Hi  OmtkU.  (1)  Civ.  Code  { 
5570,  authorizing  a  bill  of  exceptions 
to  be  amended,  does  not  authorize  the 
inclusion   of  affldavits   not  otherwise 

§art  of  the  record.  Summerlin  v. 
tate,  130  Ga.  791,  61  SE  849.  (2) 
Under  Civ.  Code  I  5636,  affldavlta 
which  are  not  part  of  the  record  can- 
not be  ordered  transmitted  as  part  of 
the  record  on  appeal.  Sasser  v. 
State,  129  Ga.  641,  59  SE  255.  (3) 
Such  affidavits  may  be  brought  up  by 
supplemental  certificate  to  the  bill  of 
exceptions,  under  Acts  of  (1906)  p 
84.  Glover  v.  State,  128  Ga.  1,  57 
SE  101.  (4)  But  even  If  this  be  ib, 
It  is  beyond  the  power  of  the  Judge 
to  give  such  certificate  after  the  ex- 
piration of  twenty  days  from  service 
of  the  original  bill  of  exceptions. 
Summerlin  v.  State,  supra. 

18.  Veal  V.  State,  7  Ga.  A.  729, 
731.   67  SB  1054. 

"This  power  of  the  Judge  to  make 
affldavits  a  part  of  the  record,  in  the 
nature  of  a  brief  of  the  evidence,  does 
not  expire  until  he  signs  and  certi- 
fies the  bill  of  exceptions.  He  has 
the  same  power  in  this  respect  that 
he  has  as  to  a  brief  of  the  evidence. 
He  tan  approve  the  briif  of  the  evi- 
dence and  make  it  a  part  of  the  rec- 
ord at  any  time  before  the  bill  of 
exceptions  is  finally  certified,  though 
he  has  finally  passed  upon  the  motion 
for  new  trial  in  the  meantime."  Per 
Powell,  J.,  In  Veal  v.  State,  supra. 

19.  Sasser  v.  State,  129  Ga.  641, 
69  SE  255;  Glover  v.  State.  128  Ga. 
1.  57  SE  101;  Veal  v.  State,  7  Oa. 
A.  729,   67  SE  1054. 

aa  state  V.  Calllan.  109  La.  346, 
33  S  363  (holding  that  an  affidavit  by 
counsel  for  defendant  on  appeal, 
questioning  the  correctness  of  a 
statement  by  the  trial  judge  in  sign- 
ing a  bill  of  exceptions  made  after 
the  appeal  has  been  taken  and  for- 
warded to  the  clerk  of  the  supreme 


come  a  part  of  the  record  in  the  case,  and  cannot 
be  considered  on  appeal  unless  they  are  set  forth  in 
the  bill  of  exceptions,  or  attached  thereto  properly 
identified,  or  appear  in  an  approved  brief  of  the  evi- 
dence." The  trial  judge  has  power  to  make  affi- 
davits part  of  the  record  by  proper  order  at' any  time 
before  the  bill  of  exceptions  is  finally  certified,^^ 
but  such  power  expires  upon  final  certification  of  the 
bill  of  exceptions.^*  In  no  event  can  affidavits  filed 
as  original  papers  in  the  appellate  court  be  consid- 
ered as  a  part  of  the  record.^" 
.  [_%  3414]  e.  Motions.  It  is  a  general  rule  that, 
unless  otherwise  provided  by  statute,'^  motions  made 
during  the  progress  of  a  cause  and  the  rulings  there- 
on form  no  part  of  the  record  on  appeal  unless  made 
so  by  a  bill  of  exceptions,*'  and  'cannot  be  consid- 
^ered  even  where  they  have  been  copied'  into  the  tran- 

court  with  the  transcript,  torms  no 
part  of  the  record  and  will  not  be 
considered);  Bice  v.  State,  55  Tex.  Cr. 
629,  117  SW  163;  Lara  v.  State,  50 
Tex.  Cr,  163,  96  SW  1083:  Newcomb 
v.  State,  49  Tex.  Cr.  650,  95  SW  1048 
(holding  that  affldavits  of  a  witness 
filed  In  the  appellate  court  on  a  mo- 
tion for  a  rehearing.  In  which  he 
alleged  that  he'  had  recanted  his  te.s- 
tlraony,  and  that  he  had  testified 
falsely  at  the  trial,  constitutes  no 
part  of  the  record  on  appeaKfrom  de- 
fendant's conviction  and  -  cannot  be 
considered). 
81.     See  statutory  provisions. 


[a]  In  Tndlana  every  motion  in 
writing  and  every  exception  thereto 
shall  be  entered  of  record,  and  on 
entry  shall  be  a  part  of  the  record 
without  any  bill  of  exceptions.  Adams 
V.  State,  179  Ind.  44,  99  NE  483; 
Vest   V.   State,    174    Ind.    545,   92   NB 

Sa.  Ala. — Ex  p.  Walters,  180  Alai. 
523,  61  S  904;  Ross  v.  State.  139  Ala. 
144.  36  S  718;  Bailey  v.  State,  9  Ala. 
A.  82.  86,  64  S  185;  Smith  V.  State. 
1  Ala.  A.  140.  55  B  449. 

Ark. — Bell  v.  State,  84  Atk.  128. 
104  SW  1108;  State  v.  Htckltn.  5 
Ark.  a  90. 

Cat. — Peo.  V.  Russo,  8  Cal.  A.  636, 
97   P  700;   Peo.  v.   Silvers,  6  Cal.  A, 

69.  92  P  606. 

Colo. — BrAdfcrd    v.    Peo.,    22    Colo.  • 
157,  43  P  1013. 

Fla. — Johnson  v.  State,  53  Pla.  48, 
48  S  480;  Parn«ll  v.  State,  47  Pla. 
90,  36  S  165;  Johnson  v.  State,  47 
Fla.  86,  36  8  166;  Cooper  v.  State, 
47  Fla.  21,  36  S  S3. 

111.— Peo.  V.  Ellsworth,  261  111.  276, 
103  NE  1005;  McElwee  v.  Peo.,  77 
111.   493;   Earn  v.  Peo.,  73  111.   329. 

Ind. — Oats  V.  State,  158  Ind.  436,  55 
NE  226;  Robb  V.  State,  144  Ind.  569. 
43  NE  642;  State  v.  Cooper,  103  Ind. 
75,  2  NE  238. 

Mo. — State  v.  Humfeld,  253  Mo. 
340,  161  SW  735;  State  y.  Flnley,  234 
Mo.  603,  137  SW  879;  State  v.  Steele. 
226  Mo.  683,  126  SW  406;  State  v. 
Harris,  216  Mo.  392.  115  SW  968; 
State  V.  Fawcett,  ,212  Mo.  729,  111 
SW  662;  State  v.  Hamlett,  212  Mo. 
80,  110  SW  1082;  State  v.  Coleman, 
199  Mo.  112,  97  SW  574;  State  v. 
Modlln,  197  Mo.  370,  95  SW  345;  State 
y.  Price,  186  Mo.  140,  84  SW  920; 
State  V.  Faulkner,  185  Mo.  678,  84 
SW     967;     State    v.    Bates,     182     Mo. 

70,  81  SW  408;  State  v.  Brown,  181 
Mo.  192,  79  SW  1111;  State  v.  Bur- 
dett.  145  Mo.  674,  47  SW  796;  State 
v.  Taylor,  134  Mo.  109,  35  SW  92; 
State  V.  Ollmore.  110  Mo.  1.  19  SW 
218;  State  v.  Henderson,  109  Mo.  292. 
19  SW  239;  State  v.  Griffin.  98  Mo. 
672,  12  SW  358;  State  v.  Vincent. 
91  Mo.  662,  4  SW  430;  State  v.  Reed,  . 
89  Mo.  168,  1  SW  225;  State  v.  Gee, 
79  Mo.  313;  State  v.  Robinson,  79  Mo. 
66:  State  v.  Sweeney.  68  Mo,  96;  State 
v.  Sextofi,  (A.)  189  SW  605;  State  v, 
Spalding.  184  Mo.  A.  587,  115  SW 
452;  State  v.  Block,  (A.)  82  SW  1103. 


For  latav  oaMi,  rtavelopuanti  and  oliasges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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script  and  sent  up  to  tke  appellftte  eoort.**  The 
record  proper  must  show  the  ^ing  of  the  motion  and 
a  judgment  or  order  on  the  motion,'*  but  the  motion 
itself  and  the  exceptions  to  the  ruling  must  be  shown 
by  a  bill  of  exceptions.'''  The  general  rule,  however, 
does  not  everywhere  apply  to  all  kinds  of  motions.'* 
Thus  a  motion  in  arrest  of  judgment  has  often  been 
held  to  be  a  part  of  the  record  proper  and  must 
be  shown  thereby  in  order  pa  be  reviewed;'^  bnt  io 


other  jurisdictions  a  motion  in  arrest  of  judgment 
is  not  part  of  the  record  proper  and  must  be  brought 
up  by  a  bill  of  exceptions.'^  So  in  some  jurisdic- 
tions a  motion  for  a  new  trial  is  part  of  the  record 
proper,  and  may  be  reviewed  without  a  bill  of  ex- 
ceptions;" but  it  is  otherwise  in  other  jurisdictions, 
and  a  bill  of  exceptions  is  necessary  to  a  review.*** 
Likewise,  a  motion  to  quash  the  indictment  or  infor- 
mation is  deemed  to  be  a  part  of  the  record  proper. 


Mont. — State  T.  Stlckney,  29  Mont. 
522.  75    F    201.  ' 

N.  M. — Terr.  v.  Archlbeque,  S  N. 
M.  «3,  54  P  758;  Torr.  v.  Barrett, 
S  N.  M.  70.  42  P  S6. 

Okl.— Day  v.  State,  7  Okl.  Cr.  276, 
123  P  436. 

Tex. — ^Anderson  v.  State,  70  Tex. 
Cr.  594.  167  SW  1197;  Clark  v.  State, 
57  Tex.  Cr.  649,  124  SW  632;  On- 
nocente  v.  State,  63  Tex.  Cr.  390,  110 
SW  61;  Walker  v.  State,  63  Tex.  Cr. 
136.   110   SW    59. 

Wash. — State  v.  Humaaon,  5  Wash. 
499,  S2  P  111. 

Wyo.-^Delmont  v.  State,  16  Wyo. 
271.   83   P   623,    1102. 

See  also  Appeal  and  Error  SI  1720, 
1726.   1730. 

"Motions  InvokinK  the  ruIinKS  of 
the  court  made  during  .the  progresB 
of  the  cause  are  not  parts  of  the 
record  proper,  and  the  rulinKS  thereon 
can  only  j>e  reviewed  When  the  mo- 
tions and  rulines  are  made  a  part  of 
the  record  by  Incorporating  them  In 
the  bin  of  exceptions."  Salley  v. 
State,  supra.         y 

[a]  A  motloB  to  dlaqnallfy  a  Jndf* 
Is  no  part  of  the  record  proper,  and 
can  only  be  preserved  for  review  by 
a  proper  bill  of  exceptions.  State 
T.  Faulkner.  186  Mo.  673,  84  SW  967. 

33.  Peo.  v.  Ruis,  144  Cal.  261,  77 
P  907;  Bedee  v.  Peo^  73  111.  320; 
State  v.  Bates,  182  Mo.  70.  81  SW 
408;  State  v.  Treace,  66  Mo.  124: 
Fisher  V.  TJ.  S.,  1  Okl.  262,  81  P 
195. 

34.  Thompson  v.  State,  149  Ala.  87, 
43  S  116;  Spra^gins  v.  State,  139 
Ala.  93,  36  S  1000;  Hauser  v.  State. 
<  Ala.  A.  31,  60  S  649;  Jefferson 
V.  State,  62  Miss.  767:  State  v.  Wade, 
:<3  Mo.  262,  172  SW  354;  State  v. 
Scobee,  265  Mo.  270,  164  SW  198; 
State  V.  Jackson,  221  Mo.  478,  120 
SW  66,  133  AmSR  477;  State  v. 
WoodrinK,  135  Mo.  A.  662,  116  SW 
449;  BuUlngton  v.  State,  78  Tex.  Cr. 
187,  186  SW  679. 

"It  Is  essential  thftt  the  record 
proner  show  the  filing  of  a  motion 
for  a  new  trial  and  the  overruling 
of  it  While  the  bill  df  exceptions 
should  show  the  filing  of  the  motion 
for  new  trial  and  the  action  of  the 
court  upon  such  motion,  yet  in  addi- 
tion to  this  it  Is  absolutely  essential 
that  the  record  proper  show  that  the 
motion  for  new  trial  was  filed  and 
the  ruling  of-  the  court  upon  it." 
Per  Fox,  X,  In  State  v.  George,  221 
Mo.   519.    521,    120   SW   35. 

[al  Tb*  iMmoli  not*  of  tlie  trial 
jiUgs  overruling  a  motion  to  quash 
the  indictment,  which  was  but  a 
memorandum  for  the  clerk,  is  not 
sufficient  on  appeal  as  an  entry  of 
record  of  the  ruling.  Smith  v.  State, 
(Ala.  A.)   73  S  824. 

[b]  Ab  ozfler  ovaimlliif  a  motloa 
to  strike  a  oonat  (1)  in  the  indlct- 
kent  not  mentioned  In  the  Judgment 
entry  but  shown  only  by  the  bill  of 
exceptions  cannot  be  reviewed.  Cook 
T.  Bute.  162  Ala.  »0,  60  S  819;  Hau- 
ser V.  State.  6  Ala.  A  31,  60  S  649. 
(2)  "Pleadings  and  the  rulings  there- 
on should  be  shown  by  the  record, 
and  where  a  motion  to  strike  plead- 
ing is  ruled  on,  a  bill  of  exceptions 
Is  proper  to  show  the  motion  and  that 
>D  exception  was  reserved  to  the  rul- 
ing, but,  at  the  same  time,  the  record 
proper  should  show  that  a  Judgment 
»as  rendered  by  the  court."  Sprag- 
Clns  T.  State,  139  Ala.  93,  102,  35  S 
1(00. 

IS.   Spragglns  v.  State.  139  Ala.  93, 


35  S  1000:  Hauser  V.  State,  6  Ala. 
A.  31,  60  8  649  [foil  Gaston  v.  Ma- 
rengo Impr.  Co.,  139  Ala.  466,  36  S 
7S8j:  Peo.  v.  Stowers,  264  111.  588, 
98  NE  986;  State  v.  George,  221  Mo. 
519,  120  SW  36:  State  v.  Jackson.  221 
Mo.  478,  120  SW  66,  133  AmR  477 
[foil  SUrk  v.  Zehnder.  204  Mo.  442, 
102  SW  992];  State  v.  Burdett.  146 
Mo.  674,  47  SW  796;  State  v.  Wood- 
ring,  136   Mo,  A.   652,   116   SW  449.  , 

[a]  In  lOMonzl  Rev.  St.  (1879)  'i 
3776  provides:  "But  it  shall  not  be 
necessary  for  the  review  of  the  ac- 
tion of  any  lower  court  on  appeal  or 
writ  of  error,  that  the  motion  for  a 
new  trial,  in  arrest  of  Judgment,  or 
instructions  filed  in  the  lower  court 
shall  be  copied  or  set  forth  in  the 
bill  of  exceptions  filed  In  ,the  lower 
court,  provided  the  bill  of  exceptions 
so  filed  contains  a  dtx-ectAon  to  the 
clerk  to  copy  the  same,  and  the  same 
are  so  copied  into  the  record  sent 
up  to  the  appellate  court."  In  the 
absence  of  compliance  with  this  stat- 
ute, the  motion  for  a  new  trial  or 
In  arrest  of  Judgment  must  be  set 
out  in  th^  bill  of  exceptions.  State 
V.  Griffin.  98  Mo.  672.  674,  IS  SW 
368. 

as.  See  infra  text  and  notes  27- 
32 

"It  is  only  where  a  motion  rests 
upon  matters  not  apparent  on  the 
face  of  the  record  proper,  that  a  bill 
of  exceptions  is  necessary  to  present 
it.  Where  such  a  motion  depends 
upon'  collateral  matters  not  appear- 
ing on  the  face  of  the  record  proper, 
and  must  be  shown  by  affidavit  or 
evidence  aliunde,  then  such  motion, 
and  the  ruling  thereon,  must  be 
brought  into  the  record  by  bill  of 
exceptions.  Where,  however,  all  the 
facts  necessary  to  determine  the 
quesMon  raised  by  the  motion,  and  all 
essential  Information  relative  there- 
to, appear  on  the  face  of  the  record 
proper,  no  bill  of  exceptions  is  nec- 
essary to  make  the  same  a  part  of 
the  record."  Per  McCabe.  C.  J.,  In 
Chandler  v.  State,  141  Ind.  106,  110, 
39  NE  444.  , 

"This  rule  can  only  be  applied  to 
cases  where  the  error.  If  error  oc- 
curred, is  apparent  upon  looking  at 
what  properly  belongs  to  the  record. 
In  speaking  of  matters  which  appear 
on  the  record,  only  such  things  are 
meant  as  pertain  to  the  legal  rec-' 
ord."  State  v.  Cooper,  103  Ind.  76, 
76.    2   NE   238. 

«.  Collins  V.  V.  S..  219  Fed.  670, 
135  CCA  342;  Thomas  v.  State,  166 
Ala.  40,  52  S  34;  Welch  v.  State,  166 
Ala.  112,  46  S  856;  Grant  v.  State, 
145  Ala.  678,  40  S  80;  Hampton  v. 
State,  133  Ala.  180,  182,  32  S  230; 
Durrett  v.  State.  133  Ala.  119,  32 
S  234;  Taylor  v.  State.  112  Ala.  69, 
20  S  848;  Stass  v.  State,  (Ala.  A.) 
73  8  749;  Moran  v.  State.  (Ala.  A.) 
73  S  748;  Barlew  v.  State.  6  Ala.  A. 
290,  57  S  601;  Wright  v.  State,  3  Ala. 
A.  24.  58  S  68;  Massey  v.  State,  60 
Fla.  109,  39  S  790;  Peadon  v.  State, 
46  Fla.  124,  35  S  204;  Pittman  v. 
State,  45  Fla.  91.  34  S  88;  Kimble 
V.  State.  45  Fla.  40.  34  S  5;  Olds  v. 
State,  44  Fla.  462,  83  S  296;  Kelly  v. 
State,  44  Fla.  441.  S3  S  236;  Caldwell 
v.  State.  43  Fla.  645.  30  S  814;  Rober- 
son  v.  State,  42  Fla.  223,  28  S  424; 
Wilson  V.  State,  166  Ind.  631,  59  NE 
380,  60  NE  1086  (under  statute); 
Chandler  v.  State,  141  Ind.  106,  39  NB 
444. 

"A  motion  in  arrest  of  Judgment, 
the  ruling  thereon  and  the  reserva- 


tion of  a  question  as  to  such  ruling 
cannot  be  presented  on  appeal  by  bill 
of  exceptions,  but  must  be  shown  by 
the  record  proper;  and  when  pre- 
sented only  by  bill  of  exceptions  the 
ruling  of  the  trial  court  thereon  will 
not  be  reviewed."  Per  Tyson.  J.,  In 
Hampton   v.    State,   supra. 

[a]  In  the  federal  oonrts  a  bill 
of  exceptions  Is  not  necessary  to 
bring  before  the  court  a  question  of 
law  raised  by  a  motion  in  arrest  of 
Judgment  for  defects  in  the  Indict- 
ment; but  with  the  concurrence  of 
the  court  and  the  district  attorney 
the  case  can  go  up  in  the  form  of  a 
remission  of  the  indictment  U.  8. 
V.  Haynes,  29  Fed.  691. 

m.  State  V.  Burdett,  145  Mo.  674. 
47  SW  796;  State  v.  Griffin,  98  Mo. 
672,  12   SW  868. 

29.  West  V.  State,  174  Ind.  666, 
92  NE  227   (under  Burns  St.  Annot. 

?2166,  expressly  so  providing);  Wur- 
el  V.  State,  167  Ind.  160,  191.  78  NE 
635,  667:  Wilson  v.  State,  166  Ind. 
631,    69   NE  380,   60   NE   1086. 

[a]  Xa  Arkansas  (1)  it  was  at  first 
held  that  the  bill  of  exceptions  must 
embody  or  refer  to  and  identify  the> 
motion  for  a  new  trial  shown  by  the 
record  entries.  Gaines  v.  Summers,. 
39  Ark.  482;  Farquharson  v.  Johnson, 
35  Ark.  636  (both  civil  cases).  (2)s 
But  this  doctrine  was  overruled,  and 
it  was  held  that  whenever  the  record 
shows  that  the  motion  was  filed  and 
overruled,  and  the  motion  is  con- 
tained anywhere  in  the  transcript,  it 
will  be  reviewed,  provided  the  bill  of* 
exceptions  shows  an'exceptlon  saved, 
a  bill  of  exceptions  being  held  in- 
dispensable for  this  purpose.  John- 
son V.  State,  43  Ark.  391.  (3)  This 
decision  was  in  turn  expressly  over- 
ruled as  to  the  necessity  of  a  bill 
of  exceptions,  and  it  was  ,held  that 
"an  exception  to  the  overruling  of  a 
motion  for  a  new  trial  can  properly 
be  made  in  the  record  entry  of  its 
overruling,  and  that  it  is  not  neces- 
sary, when  that  is  done,  to  repeat  the 
same  formality  in  the  bill  of  excep- 
tions." Lee  Wilson  Co.  v.  Oseeola, 
etc..  Road  Impr.  Dist.,  127  Ark.  810, 
317.  192  SW  371  [quot  and  foil  Car- 
penter V.  Dressier,  76  Ark.  400,  405, 
89  SW  89]. 

[b]  In  Indiana. — "A  motion  for  a. 
new  trial,  and  the  ruling  of  the  court 
thereon,  and  the  exceptions  thereto, 
are  a  part  of  the  record,  the  same 
as  a  motion  in  arrest  of  Judgment 
and  the  ruling  thereon  and  the  ex- 
ceptions thereto  without  a  bill  of  ex- 
ceptions. Harris  v.  State,  165  Ind. 
16,  66  NE  916;  Chandler  v.  State, 
141  Ind.  106.  110.  39  NE  444;  Smith 
V.  James,  131  Ind.  131,  133,  30  NE  902; 
Nichol  V.  Thomas,  63  Ind.  42.  61 ;  Hill 
V.  Newman,  47  Ind.  187,  189.  It  is 
settled  that  matters  that  are  a  part 
of  the  record  without  a  bill  of  excep- 
tions cannot  be  brought  into  the  rec- 
ord by  a  bill  of  exceptions."  Per 
Monks.  J.,  in  Wilson  v.  State,  166 
Ind.  631,  636,  59  NE  380,  60  NE 
1086. 

3b.  Mowery  v.  State,  (Ala.  A.)  75 
S  632;  Hazelwood  v.  State,  (Ala.  A.) 
73  S  827;  SmitW  v.  State.  (Ala.  A.) 
78  S  824:  Peo.  v.  Welch.  57  Cal.  138; 
Peo.  V.  Russo.  8  Cal.  A.  636,  97  P' 
700;  Edwards  v.  Peo..  26  Colo.  539, 
69  P  56;  State  v.  Cooper.  (Mo.)  190 
SW  257:  State  v.  Burdett,  145  Mo., 
674,  47  SW  796;  State  v.  Pollard.  139- 
Mo.  220,  40  SW  949:  State  v.  Smith. 
114  Mo.  406,  21  SW  827;  State  v. 
Onffin,   98  Mo.  672.  12  SW  868. 
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in  some  jnrisdietiong,**  but  in  others  this  motion  is 
held  to  be  a  part  of  the  record  only  when  made  so 
by  a  bill  of  exceptions.'^  Of  course,  if  a  fatal  defect 
appears  on  the  face  of  the  indictment  or  informa- 
tion, which  is  a  part  of  the  record  proper,'*  its  suf- 
ficiency may  be  determined  on  appeicd  without  a  bill 
of  exceptions.'*  . 

[$  3415]  f.  Pleadings.  The  pleadings  and  the' 
rulings  thereon  generally  constitute  a  part  of  the 
record  proper.'*  A  stricken  plea,"  or  a  refused 
amendment  is  not  a  part  of  the  record." 

Demumr.    Unless  otherwise  provided  by  stat- 


ute," a  demurrer  to  the  indictment  and  the  rulings 
thereon  must  be  shown  by  the  record  proper  in  order 
to  authorize  a  review  thereof  by  the  appellate 
court  ;'*  and  this  is  also  true  as  to  a  demurrer  to  the 
evidence,*"  or  to  a  plea,*^  or  to  the  affidavit  for 
arrest.**  Under  a  statute,  it  has  been  held  that  the 
record  must  also  show  what  the  grounds  of  the  de- 
murrer were.** 

[$  3416]  g.  TesUmoiiy  at  Trial  The  court  re- 
porter's'transcript  of  the  evidence  constitutes  no 
part  of  the  record,**  unless  made  so  by  statute,**  or 
brought  up  by  a  bill  of  exceptions.**     The  same 


I 


a  187;  Broadhead  v.  State,  146  Ala. 
681,  40  S  216:  Bentley  v.  State.  (Ala.) 
39  S  649;  McQueen  v.  State,  138  Ala. 
63,  35  S  39;  Heard  v.  Hicks,  101  Ala. 
102,  13,  8  266:  Brooks  v,  BoKers,  101 
Ala.  111.  13  S  3SS:  OBrrctt  v.  ijtate, 
97  Ala,  IS,  14  8  327;  BeeX  v.  WeHt.  91 
Ala.  312,  9  S  199:  Powell  v.  State,  89 
Ala,  172,  8  S  109;  Ward  v.  State,  (Ala. 
A.)  74  S  727;  Tarbrougrh  t.  State, 
(Ala,  A.)  73  8  830;  Turner  v.  State,  14 
Alft.  A.  S9,  70  S  971;  Templelon  V. 
State,  2  Air,.  A.  672,  5T  S  SI;  Tarpey 
V.  SUte,  8  Ala.  A.  4,72,  63  S  17;  State 
V.  Briaco,  (Mo.)  135  SW  BS;  State  v. 
Martin,  230  Mo.  1,  129  SW  931,  1J» 
ArnSR  628;  .State  v.  Earll,  126  Mo. 
53  7,  125  SW  467;  State  v.  Chris  toplier, 
212  Mq.  244,  110  6W  697.  See  geo- 
er.illy  Appeal  and  Error  {  171E. 

40.  Tbayer  t.  State,  133  Ala.  39, 
85  S  406. 

41.  Moss  ▼.  State.  (Ala.  A.)  75 
S  179. 

4a.  Woodall  T.  State,  145  Ala.  662, 
39  8  718:  State  V.  Manuel,  (Mo.)  186 
SW  1040. 

4S.  Cteleman  v.  State,  (Hl8«.)  40 
S  280 

44. '  V.  S.— Stubba  T.  U.  8..  104  Fed. 
988,  44  CXUl  292. 

Ala.— Pate  v.  SUte,  1S8  Ala.  1.  48 
S  888. 

Ark. — Mathews  y.  State,  84  Ark. 
73,  104  SW  928;  Beecher  v.  SUte,  80 
Ark.  600,  97  SW  1036. 

C^l. — Peo.  V.  Bemmerly,  98  Cal.  299, 
33  F  263;  Peo.  v.  Faulke,  96  Cal.  17, 

50  P  837:  Peo.  v.  Brown.  48  Cal.  253. 
Colo. — Bpley  v.   Peo.,  61  Colo.  501, 

119  P  158. 

Fla. — Richardson  t.  State,  28  Fla. 
349,  9  S  704;  Broward  v.  State,  9  Fla. 
422. 

Ida. — State  v.  IiOttridKe,  29  Ida. 
822.    165    P   487. 

111.— Bums  y.  Peo.,  126  lU.  282,  18 
NB  550. 

Ind. — State  y.  Bercaw,  132  Ind.  260, 

51  NE3  798;  Fahlor  v.  State,  108  Ind. 
387,  9  NB  297. 

Iowa. — State  v.  Blodgett,  143  Iowa 
578.  121  NW  685.  21  AnnCas  231. 

Kan. — State  v.  Kness.  56  Kan.  478, 
43  P  782;  State  y.  TUney,  44  Kan.  581, 
24  P  945:  State  v.  McCnintock,  37  Kan. 
40.  14  P  511;  State  v.  Cash,  36  Kan. 
623.   14   P  288. 

La. — State  y.  Pltre.  106  La.  606.  81 
S  133;  State  v.  Lacombe,  12  La,  Ann. 
195. 

Mo. — State  y.  Dayls,  237  Mo.  237, 
140  SW  902;  State  v.  Zom,  202  Mo. 
12.  100  SW  591;  State  v.  Buck,  180 
Mo.  480.  S2  SW  975;  State  v.  Woot- 
ring.    (A.)   115  SW  1066. 

Mont. — State  v.  Chandonette,  10 
Mont.  280.  25  F  438. 

Nev. — State  y.  Larkln,  11  Nev.  814; 
State  y.  Rlsir.  10  Ney.  284. 

N.  J. — Mlnard  v.  Dover,  etc..  Qas 
Co.,  76  N.  J.  L.  182,  68  A  910. 

N.  T.— Peo.  y.  ParlnelH,  94  Misc. 
139.  158  NTS  1092. 

Porto  Rico. — ^Peo.  y.  Rodrlerues,  IS 
Porto  Rico  199;  Peo.  y.  Diai.  10  Por- 
to Rico  441;  Peo.  v.  Brenes.  9  Porto 
Rico  503;  Peo.  v.  Vazquez.  9  Porto 
Rico  488:  Peo.  v.  Merced,  9  Porto 
Rico  480;  Peo.  y.  Bllgler,  9  Porto  Rico 
867. 

Tex. — Redwlne  y.  State,  (O.)  189 
aw  168;  C!arney  v.  State,  63  Tex.  Cr. 
370.  140  SW  440;  Clark  v.  State,  (Cr.) 


123  SW  1199;  Doualass  y.  State,  (Cr.) 
107  SW  350;  Booher  y.  State,  iCt.S 
107  SW  832;  Morales  v.  State,  (O.) 
95  SW  126. 

See  also  Appeal  and  Error  |{  1752. 
1753. 

45.    See  statutory  provisions. 

[a]  IB  Oonasotlmi^  where ^  the 
trial  court  In  a  criminal  case  certifies 
to  the  correctness  of  the  transcript  of 
the  notes  of  the  official  stenographer, 
of  the  proceedings  pertaining  to  the 
examination  of  a  witness  and  his  tes- 
timony, and  orders  that  It  be  filed 
as  a  part  of  the  record,  the  transcript 
becomes  a  part  of  the  record  and  can 
be  referred  t6  as  such  on  appeal  for 
any  proper  purpose.  State  v.  May,  79 
Conn.   315,   64  A   833. 


Cr, 


31.    Watklns  y.  State,  69  Fla.  856, 

68  8  176;  Bell  y.  State,  61  Fla.  6, 
64  S  799;  Tipton  y.  State,  58  Fla.  69, 
48  S  684;  Johnson  v.  State.  51  Fla. 
44,  40  8  678;  Houston  v.  State,  60 
Fla.  90,  89  S  468;  Olds  y.  State,  44 
Fla.  452,  83^8  296;  Hearn  y.  State, 
43  Fla.  151.  29  S  433;  Brown  y.  State, 
42  Fla.  184,  27  S  869;  Raines  v.  SUte. 
42  Fla.  14i,  28  S  57;  State  y.  Judy, 
60  Ind.  138;  SUte  y.  Day,  52  Ind. 
488. 

83.  Clark  y.  SUte,  (Ala.  A.)  72  S 
291;  Weyms  v.  SUte,  IS  Ala.  A.  297, 

69  S  310;  Peo.  y.  Rusao,  8  Cal.  A. 
636,  97  P  700;  State  v.  Bumf  eld,  258 
Mo.  840,  161  SW  736;  SUte  v.  Fin- 
ley,  284   Mo.   603.   137   SW   879:   State 

'.    Qlasscock,    232    Mo.    278,    134    SW 

49;  State  v.  McKay,  225  Mo.  540. 
125  SW  478;  SUte  v,  Coleman,  199 
Mo.  112,  97  SW  574:  SUte  v.  Flnley, 
193  Mo.  202,  91  SW  942;  State  v. 
Tooker,  188  Mo.  438,  87  SW  487; 
State  y.  Brown,  181  Mo.  192,  79  SW 
1111;  State  v.  Traker,  1S7  Mo.  268. 
88  SW  909;  State  v.  Henderson.  109 
Mo.  292.  19  SW  239;  SUte  v.  Thrus- 
ton,  83  Mo.  271;  SUte  v.  Gee,  79  Mo. 
818. 

33.  See  Infra  |  8416. 

34.  SUte  y.  Day,  52  Ind.  488;  State 
V.   Flnley,    198   Mo.   202.   91   SW   942. 

"As  an  Indictment  can  be  quashed 
only  for  defects  apparent  on  Its  face, 
we  see  no  necessity  for  a  bill  of  ex- 
ceptions In  such  case."  Per  Worden, 
J.,  In  SUte  y.  Judy,  60  Ind.  138, 
141. 

35.  Spraggins  y.  SUte,  139  Ala.  98, 
35  S  1000;  Wright  v.  State,  136  Ala, 
139,  34  S  233;  Humphrey  v.  State.  3 
Okl.  Cr.  604.  106  P  978,  139  AmSR 
972.  See  also  generally  Appeal  and 
Error  t  1711. 

[a]  A  plea  Is  abatMiwBt  Is  part  of 
the  record.  SUte  v.-  Wetzel,  76  W. 
Va.  7,  83  SB  68. 

36.  Sams  v.  State,  138  Tenn.  188. 
180  SW  178. 

87.  Wallace  y.  SUte,  17  Oa.  A. 
434,  87  SB  681  (where  the  court  said: 
"Where  the  court  declines  to  allow  an 
amendment  which  is  offered.  It  does 
not  become  a  part  of  the  record  In 
the  case,  \Bnd  this  court  can  not  con- 
sider what  purports  to  be  a  copy  of 
it,  appearing  In  the  transcript  of  the 
record.  Taylor  y.  McLaughlin,  120 
Oa.  708,  706.  48  SB  208.  'The  rule 
Is  well  settled  that  where  a  party 
offers  an  amendment  to  his  pleadings 
and  the  Judge  declines  to  allow  It, 
the  proffered  amendment  can  not  be 
specified  as  record' "). 

38.  See  statutory  provisions. 

[a]  In  Oallfonua,  under  the  sUt- 
ute,  there  Is  no  judgment  roll  or  rec- 
ord In  a  criminal  case  except  on  con- 
viction, and  an  order  sustaining  a 
demurrer  to  an  Indictment  can  be  re- 
viewed only  by  a  bill   of  exceptions. 

■Peo.  V.  Long,  121  Cal.  494.  53  P  1097; 
Peo.  V.  Knoblock.  11  Cal.  A.  333,  104 
P  1012;  Peo.  V.  Dniffel,  8  C!al.  A. 
781,  86  P  907. 

[b]  Za  Moatana.  under  the  ex- 
press provisions  of  Laws  (1903)  p  47. 
a  demurrer  to  an  information  can  be 
presented  on  appeal  only  by  a  bill  of 
exceptions.  State  y.  Gordon.  35 
Mont.  458.  90  P  178. 

39.  Wade  v.  State,  170  Ala.  82,  54 
8  171;  Gains  v.  SUte,  149  Ala.   29,  43 

For  Iktar  osaes,  d*T*lopae«t«  ^nd  ehaacea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


[bl  Hi  IKtm  Tork  (1)  under  Cod* 
'.  Proc.  t  485,  which  provides  that 
on  an  appeal,  "when  a  Judgment  is  of 
death  the  clerk  .  .  .  must  forthwith 
cause  to  be  prepared  and  printed  the 
number  of  copies  of  the  stenogra- 
pher's minutes  and  judgment  roll 
which  are  required  by  the  rules  of 
the  Court  of  Appeals,  which  shall 
form  a  case  and  exceptions  upon 
which  the  appeal  shall  be  heard," 
neither  the  clerk  nor  any  other  per- 
son or  tribunal  has  the  power,  with- 
out notlpe  to  defendant  and  an  op- 
portunity to  be  heard,  to  make  any 
changes  whatever  In  the  minutes  of 
the  stenographer  after  they  have 
been  filed  ^wlth  the  clerk.  Peo.  v. 
Conroy,  151  N.  Y.  543.  546,  46  NB 
946.  (2)  Agreement  of  counsel  to 
relieve  the  magistrate  of  reducing 
the  testimony  to  writing  should  be 
unequivocal  and  evidenced  by  writing 
or  stipulation  In  open  court,  and  the 
appellate  court  should  require  full 
statement  of  words  constltutinar  the 
agreement.  Peo.  y.  Fartnelli,  94  Misc. 
139.  158  NTS  1092. 

[c]  la  OUaltoma  It  Is  the  duty  of 
the  trial  court  to  require  the  court 
reporter  to  take  down  all  of  the  pro- 
ceedings of  every  character  from  the 
beginning  to  the  close  of  a  criminal 
trial,  when  request  therefor  Is  made 
by  counsel;  and  failure  or  refusal  of 
the  trial  court,  when  so  requested,  to 
require  the  reporter  so  to  do  will 
necessiute  a  judgment  of  conviction 
to  be  reversed  on  appeal.  Corliss  y. 
State.    (Cr.)    159  P   1015. 

[d]  la  the  PtalUppiaes  (1)  crimi- 
nal cases  cannot  be  brought  to  the 
appellate  court  by  a  bill  of  excep- 
tions; and  upon  an  appeal  In  such 
cases  all  of  the  evidence  submitted 
at  the  trial  must  be  set  up  in  the 
record.  U.  S.  v.  QuUatan.  4  Philip- 
pine 481.  (2)  And  if  any  part  of  the 
material  part  of  the  evidence  Is  not 
so  transmitted  because  It  is  lost  the, 
cause  will  be  remanded  for  a  nevr 
trial.  U.  S.  V.  HoUls,  5  Philippine 
581. 

[e]  Xa  West  Ylzyiala,  where  It 
affirmatively  appears  from  an  order 
in  a  case  that  the  evidence  was  not 
transcribed  by  the  stenographer 
within  thirty  days  from  the  end  of 
the  term.  It  Is  no  part  of  the  record, 
although  there  Is  a  nunc  pro  tuno  or- 
der purporting  to  make  It  so  as  of  the 
term  ^t  which  the  judgment  was  ren- 
dered.' SUte  V.  Strayer,  68  W.  Va. 
676,    52    SB   862. 

46.     See  cases  supra  note  44. 
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rnle  applies  to  exhibits  offered  in  evidence.*^  De- 
positions-taken in  SDpport  o£  a  motion  to  arrest  the 
judgment  are  not  a  part  of  the  record  and  eannot 
be  considered  by  the  appellate  oourt.*^  On  appeal 
in  a  homieide  case  testimony  of  witnesses  on  the 
separate  (rial  of  one  jointly  indicted  with  defen- 
dants eannot  be  read  into  the  record  on  appeal, 
although  the  record  of  the  other  trial  is  on  file  in  the 
appellate  court.** 
[i  3417]    h.    Arguments  of  ConaseL    The  argu- 


ments of  counsel  and  hia  remarks  in  examining  or 
cross-examining  witnesses  constitute  no  part  of  the 
record  unless  made  so  by  a  &ill  of  exceptions;*"  and 
it  has  been  held  that  an  improper  statement  of 
counsel  will  not  be  reviewed  when  broi^ht  up  only 
in  a  general  bill  of  exceptions  containing  the  evi- 
dence,'^ or  where  they  appeal  only  in  affidavits  filed 
m  support  of  a  motion  for  a  new  trial.'' 

[f  3418]    L    InstmctioiiB.    In    the    absence    of 
statute  or  rule  of  court,"  instructions  given  or  re- 


47.  Pounders  v.  State,  37  Ark. 
399;  Sharp  v.  Com.,  <Ky.)  124  SW 
316;  Goldsmith  v.  State,  30  Oh.  St. 
20S;  Schwelr  v.  State,  SO  Tex.  Cr. 
119,  94  SW  1049.  See  generally  Ap- 
peal and  Error   {    1723. 

48.  Com.  T.  Craig,  19  Pa.  Super. 
81. 

48.  Peo.  V.  Seldenshner.  210  N.  T. 
341.  104  NK  420. 

60.  Ariz. — Dickson  v.  Terr.,  fi  Arts. 
199,  Se  P  971. 

Ark.— Wolfe  V.  State,  107  Ark.  29, 

153  SW  1100. 

Cal.— Peo.   ▼.   Miller,   171   Cal.   649, 

154  P  468. 

Colo. — Ryan  v.  Peo.,  60  Colo.  425, 
1S3  P  756.  L.RA1917F  646,  AnnCas 
1917C  605:  Rowe  v.  Peo.,  26  Colo.te42, 
69  P  67. 

Fla. — Smith  T,  State,  57  Fla.  24,  48 
S  744._ 

III.— Gannon  v.  Peo.,  127  111.  607, 
21  NE  625,  11  AmSR  147;  Peo.  v. 
WhiUinKton,  143  Ul.  A.   446. 

Ind.— McPheraon  v.  SUte,  178  Ind. 
SS3.  99  NE  984;  Heath  v.  State,  173 
Ind.  296,  90  NE  310,  21  AnnCas  1056. 
Iowa. — State  v.  Chambers.  161  NW 
470;  State  v.  Chocklett,  156  Iowa  511, 
I3«  NW  534;  State  V.  Keenan,  111 
Iowa  286,  82  NW  792:  State  v.  Bur- 
ton. 103  Iowa  28,  72  NW  413;  State  v. 
Helm.  97  Iowa  378,  66  NW  751;  State 
V.  Cleroons.  78  Iowa  123,  42  NW  562; 
State  V.  Peterson,  67  Iowa  564,  25  NW 
780. 

Ky. — ^Prey  v.  Com.,'  169  Ky.  628, 
184  SW  896;  Combs  v.  Com.,  160  Ky. 
386.  169  SW  879;  Hendrlckson  v. 
Com.,  147  Ky.  298,  143  SW  993;  Kam- 
merer  v.  Cora.,  140  Ky.  626,  181  SW 
«85;  Harman  v.  Com.,  140  Ky.  4,  130 
SW  787;  Kelly  v.  Com.,.  119  SW 
809;  Miller  v.  Com.,  118  SW  618: 
Taylor  v.  Com.,  92  SW  292,  294,  28 
KyL  1348.  1831;  Saylor  v.  Com..  57 
SW  614.  22  KyL  472;  KnoxvUle  Nur- 
sery Co.  V.  Com.,  108  Ky.  6i  66  SW 
691,  21  KyL  1483. 

La.— State  v.  Hebert,  104  La.  227. 
28  S  898 

Ud.— McCaddin  ▼.  State,  100  Md. 
U9,  60  A  474. 

Ulnn. — State  v.  Lucken,  129  Minn. 
402,  152  NW  769. 

Hiss. — HuKKins  V.  State,  103  Miss. 
227,  60  S  209;  Keeton  v.  State,  102 
Hiss.  747,  59  S  884. 

Mo.— State  v.  Tuttle,  192  SW  469; 
State  V.  Burkrey,  183  SW  328;  State 
v.  Arnold.  183  SW  289;  State  v.  Ham- 
montree,  177  SW  367;  State  v.  Morria, 
2(3  Mo.  339,  172  SW  603;  SUte  v. 
Stevens,  242  Mo.  439.  147  SW  97; 
State  T.  Teeter.  239  Mo.  475,  144  SW 
445;  State  v.  Valle,  196  Mo.  29,  93 
SW  1115;  State  v.  De  Witt,  191  Mo. 
H.  90  SW  77:  State  v.  Price.  186 
Mo.  140,  84  SW  920;  State  v.  Wil- 
liams. 186  Mo.  128,  84  SW  924;  State 
V.  Meals,  184  Mo.  244,  83  SW  442: 
State  V.  Grant.  144  Mo.  56,  45  SW 
1102;  State  v.  Miller.  144  Mo.  26,  45 
SW  1104;  State  v.  Paxton,  126  Mo. 
MO,  29  SW  705;  State  v.  Zumbunson, 
13  Mo.  A.  692.  But  see  State  v. 
Evans,  267  Mo.  163,  183  SW  1059 
(holding  that  an  objection  to  the 
proECcatlng  attorney's  argument 
which  stated  the  portion  objected  to 
was  eufflcient  without  a  bill  of  ex- 
ceptions to  preserve  the  argument 
•tated  for  review) ;  State  ▼.  James, 
218  Mo.  394,  115  SW  994  (holding 
that,  where  the  record  showed  that 
connsel  for  accused  objected  to  the 
umment  of  the  prosecuting  attor- 
ney, aad  atated   what  the  remarks 


were,  and  that  the  court  overruled 
the  objections,  and  that .  the  prose- 
cuting attorney  and  the  court  recog- 
nised that  the  statements  objected  to 
were  made  but  were  legitimate  argu- 
ment, the  remarks  objected  to  were 
sufficiently  preserved  In  the  record). 

Oh.— State  v.  Toung,  77  Oh.  St.  629, 
83  NE  898. 

Okl.— NowUn  V.  SUte,  7  Okl.  Cr.  27, 
lie  P  625,  121  P  791;  Saunders  v. 
SUte.  4  Okl.  O.  264,  111  P  965,  Ann 
Casl912B  766. 

Or. — State  V.  Drake,  11  Or.  896, 
4  P  1204. 

Pa.— Com.  ▼.  Nicely,  ISO  Pa.  261, 
18  A  787;  Fulmer  v.  Com.,  97  Pa. 
503;  Com.  V.  Sbl.lds,  50  Pa.  Super.  1: 
Com.  V.  McClellan,  42  Pa.  Super.  504 
(opening  statement);  Com.  v.  Dor- 
man,  22  Pa.  Suter.  20. 

S.  C. — State  V.  Leonard,  32  8.  C. 
201,  10  SE  1007. 

Tex. — ^Dixon  V.  SUte,  77  Tex.  Cr. 
554,  179  SW  561:  Jones  v.  SUte.  77 
Tex.  Cr.  203,  177  SW  971;  Taylor 
V.  State,  76  Tex.  642,  177  SW  82; 
Noodleman  v.  State,  76  Tex.  Cr.  480, 
170  SW  710;  Brown  v.  State,  74  Tex. 
Cr.  356.  169  SW  437;  Simmons  v. 
SUte,  73  Tex.  Cr.  288,  164  SW  843; 
Law  v.  State,  73  Tex.  Cr:  5,  163  SW 
90;  Lee  v.  SUte,  72  Tex.  Cr.  237,  162 
SW  843;  Jobe  v.  SUte.  72  Tex.  Cr. 
163,  1,61  SW  966;  Hooper  v.  SUte, 
72  Tei.  Cr.  82.  160  SW  1187;  Strick- 
land v.SUte,'71  Tex.  O.  682,  161  SW 
110;  Vick  V.  SUte,  71  Tex.  Cr.  60, 
159  SW  50;  Luttrell  V.  SUte,  70  Tex. 
Cr.  183,  157  SW  167;  Bogue  v.  State, 
69  Tex.  Cr.  656,  155  SW  943;  Kirby 
V.  SUte,  68  Tex.  Cr.  63,  160  SW  455; 
Williams  V.  SUte,  67  Tex.  Cr.  287, 
148  SW  763;  Teague  v.  State,  67  Tex. 
Cr.  41,  148  SW  1063;  Henry  v.  State, 
66  Tex.  Cr.  268,  146  SW  879;  Mc- 
Whlrter  v.  State,  66  Tex.  Cr.  188, 
146  SW  189;  Moore  v.  SUte,  65  Tex. 
Cr.  453,  144  SW  598;  Kinney  v.  SUte, 
66  Tex.  Cr.  251,  144  SW  257;  Ryan 
V.  State.  64  Tex.  Cr.  628,  142  SW  878; 
Jones  V.  State,  64  Tex.  Cr.  510,  143 
SW  621;  Carney  v.  SUte,  63  Tex.  Cr. 
370,  140  SW  440;  Leech  v.  State,  63 
Tex.  Cr.  ?S9,  139  SW  1147;  Conger  v. 
State,  63  Tex.  Cr.  312,  140  SW  1112; 
Zunago  V.  State,  63  Tex.  Cr.  58,  138 
SW  718,  AnnCasl913D  666;  Allen  v. 
State.  62  Tex.  Cr.  557,  138  SW  593; 
Boyce  v.  State,  62  Tex.  Cr.  874,  137 
SW  116;  Dixon  v.  SUte,  62  Tex.  Cr. 
75,  136  SW  463;  Dixon  v.  SUte,  62 
Tex.  Cr.  68,  186  SW  462;  Rivera  v. 
State,  (CrJ  132  SW  771;  Powell  v. 
State,  60  Tex.  Cr.  201,  131  SW  690; 
Cleveland  v.  State,  57  Tex.  Cr.  356, 
123  SW  142;  Hare  v.  State,  56  Tex. 
Cr.  6,  118  SW  544.  183  AmRR  950; 
Logan  V.  SUte,  (Cr.)  116  SW  1187; 
Bryant  v.  State,  64  Tex.  Cr.  66, 
111  SW  1009;  Banton  v.  SUte,  63 
Tex.  Cr.  251,  109  SW  159;  Sykes  V. 
State.  53  Tex.  Cr.  165,  108  SW  1179; 
Slaughter  v.  State,  (Cr.)  106  SW  198; 
Reese  v.  SUte.  (Cr.)  102  SW  114; 
Newcomb  v.  SUte,  49  Tex.  O.  660, 
95  SW  1048;  Wright  v.  State.  (Cr.) 
93  SW  548;  Jones  v.  State,  (Cr.)  83 
SW  198;  Ball  v.  State,  (Cr:)  78  SW 
608;  McMillan  v.  State,  (Cr.)  71  SW 
279:  Shutt  V.  State,  (Cr.)  71  SW  18; 
Kelley  v.  State,  44  Tex.  C!r.  187,  70 
SW  20;  Garia  v.  State,  43  Tex.  Cr. 
499,  66  SW  1098;  Nelson  V.  State, 
(Or.)  66  SW  775;  Douthltt  V.  State, 
(Cr.)  61  SW  404;  Williams  v.  SUte, 
42  Tex.  Cr.  602,  61  SW  895.  62  SW 
1057;  Martines  v.  State,  «3r.)  57 
SW    829;    MUler    v.    BUto,     (Cr.)    67 


SW  819:  Willis  V.  State,  (Cr.)  65  SW 
496;  Williams  V.  SUte,  (Cr.)  68  SW 
859;  Funtches  v.  State,  (C7r.)  41 
SW  603;  Foreman  v.  SUte,  (Ch-.)  89 
SW  942;  Royal  y.  SUte,  (Cr.)  39  SW 
666;  Garrett  v.  State,  37  Tex.  Cr.  98, 
38  SW  1017,  39  SW  108;  Spencer  v. 
State,   34  Tex.  Cr.  66,  29   SW  159. 

Wash. — State  v.  Howard,  15  Wash. 
425,   46   P  650. 

[a]  The  iBooxporatlon  of  a  oom- 
■•!'•  Impzopar  remazka  In  the  bill  of 
exceptions  allowed  by  the  court 
makes  them  a  part  of  the  record 
without  other  proof  that  ho  uttered 
them.  SUte  v.  Tennlson,  42  Kan. 
830    22  P  429 

si.  Meno  V.  SUte,  (Ind.)  114  NB. 
€89 

oa.  Starr  v.  U.  S.,  4  Ind.  T.  660. 
76  SW  105;  NowUn  v.  State.  71  Okl. 
27,  115  P  626,  121  P  791;  Saunders 
V.  State,  4  Okl.  Cr.  264,  111  F  965, 
Anr.Ca8l912B  766;  State  v.  Drake.  11 
Or.  396,  4  P  1204;  Hannum  V.  SUte, 
90  Tenn.  647,  18  SW  269;  Turner  v. 
State,  4  Lea  (Tenn.)  206.  But  see 
Peo.  v.  Rose,  62  Hun  33,  4  NTS  787 
(where  affidavits  containing  objec- 
tionable remarks  of  counsel  and  used 
on  a  motion  for  a  new  trial  were 
considered  where  they  were  returned 
as  part  of  the  record  certifled  by  the 
judge,  and  were  not  contradicted). 

[a]  BMMon  for  na«<~-Matters  oc- 
curring In  open  court  upon  -the  trial 
must  be  shown  to  have  actually  oc- 
curred by  the  certiflcate  of  the  judge 
to  the  bill  of  exceptions  or  case 
made;  there  is  no  such  certiflcate 
where  th^  judge  merely  certifles  an 
affidavit  alleging  that  they  occurred. 
Nowim  V.  State,  7  Okl.'  Cr.  27,  115 
P  626,  121  P  791  Jttoll  Saunders  v. 
State,  4  Okl.  Cr.  264,  111  P  965,  Ann 
Casl912B  7661;  SUte  v.  Drake,  11 
Or.  396.  4  P  1204. 

S8.  See  statutory  provisions;  and 
cases  Infra  this  note. 

[a]  b  Alabama  (1)  proceedings  In 
the  lower  court,  Including  general, 
and  refused,  and  given  charges,  are 
required  to  be  made  a  part  of  the 
record  proper  by  Acts  (1915)  p  816, 
and  are  not  reviewable  when  they 
appear  only  In  the  bill  of  exceptions. 
Dempsey  v.  SUte,  (A.)  72  S  773.  (2) 
Where  it  Is  sought  to  review  ques- 
tions presented  by  an  oral  charge 
given  ex  raero  motu  the  oral  charge 
in  its  entirety  should  be  set  out  In 
the  transcript.  Canto  v.  State,  (A.> 
73  S  826;  Chappell  v.  State.  (A.) 
78  S  134.  (8)  "The  statute  re- 
quires the  mero  motu  charge  given 
by  the  trial  court  to  be  set  out  in  the 
transcript.  Acts  19  p  .  815.  This 
does  not  appear.  In  the  absence  of 
the  mero  motu  charge,  and  of  a  bill 
of  exceptions,  this  court  cannot  re- 
view the  written  requests  to  charge 
refused  to  appellant.  Mitchell  v. 
State.  14  Ala.  A.  104,  71  S  982;  Clay 
V.  State,  14  Ala.  A.  664.  71  S  982; 
Clark  V.  State,  14  Ala.  A.  633.  72  3 
291;  Dorough  v.  State.  14  Ala.  A. 
110.  72  S  208."  Per  Evans.  J.,  in 
Canto  V.  State,  (A.)  73  S  826,  827. 

[b]  In  Oalifonla,  where  the  in- 
structions in  a  criminal  case  are  cer- 
tified as  provided  by  law,  they  con- 
stitute a  part  of  the  judirment  roll. 
Peo.  V.  Sing  Tow,  145  Cal.  1,  78  P 
235. 

[c]  Di  Ooaaaottont,  by  rule  of 
court,  where  the  trial  court  In  a 
criminal  case  orders  that  a  copy  of 
his  charge  to  the  jury  be  filed  as  a 
part  of   the   record,    the   charge   be- 
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fused  are  not  part  of  the  record  nnless  made  bo  by 
a  bill  of  exceptions.'*  The  mere  fact  that  the  derk 
has  aetnally  copied  the  instructions  in  the  record 
«loes  not  make  them  properly  a  part  of  it,*'  where 
they  have  not  been  auth^iticated  by  the  signature  of 
the  trial  judge,  as  requii^ed  by  the  statute,"*  al- 
though the  clerk  certifies  that  they  are  the  instrae- 
tions  g^ven  and  refused;'"  and  the  merp  indorse- 
ments "given"  and  "refused,"  with  the  judge's 
signature,  do  not  make  a  requested  charge  a  part  of 
the  record;'*  nor  is  such  the  effect  of  a  statute 
requiring  the  judge  to  furnish  the  jury  with  a  copy 


comes  a  part  of  the  record  and  can 
be  referred  to  as  such  on  appeal  for 
any  proper  purpose.  State  v.  May,  79 
Conn.  315,  64  A  833. 

[d]  In  Florida  the  written  charge 
ot  the  court  to  the  Jury  in  a  capital 
case  la  required  to  be  signed  and 
filed  by  the  judge  Immediately  after 
delivery  or  refusal  and  becomes  a 
part  of  the  lecord  In  that  case.  Mor- 
rison ▼.  State,  42  Fla.  149,  2S  S 
97. 

[e]  I&  I4ako,  under  Rev.  St.  1 
7940,  all  written  charges  presented 
attd  requested  by  either  the  state  or 
defendant  are  deemed  excepted  to  as 
a  matter  of  law,  and  such  exceptions 
need  not  be  embodied  in  a  bill  of  ex- 
ceptions In  order  to  have  them  re- 
viewed on  appeal.  State  v.  O'Brien, 
13  Ida.  1X2,  S8  P  425. 

rf]  Xa.  KonlaloBa  (1)  In  an  ap- 
pealable case  tried  before  a  Judge  and 
Jury,  the  question  whether  a  particu- 
lar fact  need  be  proved  as  constitut- 
ing an  essential  element  of  the  of- 
fense Is  usually  reserved  and  brought 
up  by  means  of  a  bill  of  exception 
to  the  Judge's  charge  to  the  jury  or 
his  refusal  to  charge  as  requelBted; 
but  In  an  unappealable  case,  tried  be- 
fore a  Judge  without  a  Jury,  where 
the  Judge  delivers  no  charge,  al- 
though he  may  If  he  chooses  make  a 
statement  In  the  nature  of  a  charge, 
and  defendant  is  afforded  no  oppor- 
tunity to  reserve  a  bill  until  after 
Ms  conviction,  ^he  question  will  be 
'Considered  by  the  appellate  court  In 
the  exercise  of  Its  supervisory  Juris- 
diction when  pf^sented  In  a  bill  of 
exceptions  to  the  overruling  of  a  mo- 
tion for  a  new  trial.  State  v.  Hol- 
lingsworth,  137  La.  478,  68  S  834. 
(2)  Error  of  law  In  written  Instruc- 
tions may  be  assigned  as  error  and 
reviewed  without  a  bill  of  exceptions. 
State   V.    Ricks.    32    La.   Ann.    1098. 

[g]  IB  Vontasa  charges  given  or 
refused,  and  the  indorsements  there- 
on, constitute  a  part  of  the  record 
and  cannot  be  brought  up  on  appeal 
In  the  body  of  a  bill  of  exceptions. 
State  v.  Morrison,  34  Mont.  75,  85 
P  738. 

[h]  IB  Vevada  (1)  the  statute 
making  written  charges  asked  of  the 
court  a  part  of  the  record  proper  in 
a  criminal  case  dees  not  Include  in- 
structions given  by  the  court  of  its 
own  motions,  and  such  instructions 
are  not  a  part  of  the  record  unless 
made  so  by  a  bill  of  exceptions.  State 
V.  Hill,  32  Nev.  185,  105  P  1025; 
State  V.  Burns,  8  Nev.  251;  State  v. 
Forsha,  8  Nev.  187.  (2)  Exception  to 
a  failure  or  refusal  to  give  a  re- 
quested Instruction  Is  not  necessary, 
under  the  statute.  State  v.  Stanley, 
4  Nev.  71;  State  v.  McNamara,  3 
Nev.  70. 

[II  In  OUakonw  instructions 
given  in  writing  and  filed,  or.  If  given 
orally,  when  transcribed  and  filed, 
are  a  part  of  the  record  proper.  Lee 
v.  V.  S..  7  Okl.  558,  54  P  792;  Jolly 
V.  State,  5  Okl.  Cr.  301,  115  P  124; 
Cohn  V.  State.  4  Okl.  Cr.  494,  113  P 
■217;  Humphrey  v.  State.  3  Okl.  Cr. 
604.   106  P  978,  139  AmSR  972, 

[Jl  Ja.  South  Dakota  the  charge  of 
the  court  In  a  criminal  case  consti- 
tutes a  part  o£  the  Judgment  roll  and 
hence  Is  not  required  to  be  Included 


In  the  bill  of  exceptions.  State 
V.  Evans,  12  S.  D.  478,  81  NW 
893. 

(k]  IB  WaghlBgtoB,  under  Rem- 
ington &  B.  Code  S  396,  where  In- 
structions and  requests  for  instruc- 
tions are  In  writing  and  filed  they 
are  a  part  of  the  record,  and  it  is 
not  necessary  to  embody  them  in  a 
bin  of  exceptions  or  a  statement  of 
facts.  State  v.  Philips,  59  Wash.  262, 
109  P  1047. 

64,  Ark. — Richardson  v.  State,  80 
Ark.  201,  96  SW  762;  Anderson  v. 
State,  5  Ark.  444. 

Cal. — Peo.  V.  Ah  Lee  Doon,  97  Cal. 
171,  81  P  933;  Peo.  v.  Beaver,  83 
Cal.  419,  23  P  321  (but  see  supra 
note  63);  Peo.  v.  Hart,  44  Cal.  698; 
Peo.  V.  Lockwood,  8  Cal.  205. 

Fla. — Hodge  V.  State,  29  Fla.  600, 
10  S  556. 

Ga.— Morris  v.  SUte,  129  Oa.  434, 
59  SE  223;  Eberhardt  v.  State,  9 
Qa.  A.  689,  71  SE  948. 

Ida. — Peo.   V.  Walter,   1  Ida.   886. 

Ind. — Adams  v.  State,  166  Jnd.  -596, 
59  NE  24;  Stillwell  v.  State.  155  Ind. 
652,  58  NE  709;  Lane  v.  State,  151 
Ind.  611,  51  NE  1066;  Bealer  v.  SUte, 
160  Ind.  390,  SO  NE  302;  Robb  v. 
State,  144  Ind.  669,  43  NE  642;  Lev- 
erich  V.  State,  106  Ind.  277,"  4  NB 
852;  Stapf  v.  State,""  33  Ind.  A.  265, 
71  NE  165;  Neeld  v.  State,  25  Ind.  A. 
603,  68  NE  734:  Campbell  v.  State.  8 
Ind.  A.  206,  29  NE  418. 

Ind.  T. — Parmenter  v.  U.  S.,  6  Ind. 
T.  530,  98  SW  340. 

Kan. — State  v.  Roberts,  67  Kan. 
631,  73  P  906;  State  v.  Smith,  38 
Kan.  194,  16  P  264;  State  v.  McClln- 
tock,  37  Kan.  40,  14  P  611;  State  v. 
Blunk,   4  Kan.  A.   780,  46  P  998. 

Ky. — Evans  v.  Com.,  12  SW  768, 
769,  11  KyL  573;  CoUey  v.  Com.,  12 
SW  132,  11  KyL  346;  Com.  v.  Clark. 
5  KyL  599. 

•  Miss. — Peden  v.  State.  61  Miss.  267; 
Haynle  v.  State,  32  Miss.  400;  Preston 
v.  State,  25  Miss.  383.    / 

Mo. — State  v. "Jones,  191  Mo.  663, 
90  SW  465;  State  v.  Williams,  141 
Mo.  264,  42  SW  937;  State  v.  Qll- 
breatb.  130  Mo.  600,  32  SW  1023. 

N.  M.— Terr.  v.  McQrath,  16  N.  M. 
202,  114  P  364. 

Porto  Rico. — Peo.  V.  Diaz,  10  Por- 
to Rico  441. 

Tenn. — Dennis  v.  State,  137  Tenn. 
648.  196  SW  162. 

Tex. — Scott  V.  State,  26  Tex.  116; 
Ellis  V.  State,  68  Tex.  Cr.  289,  126 
SW  576;  ZInn  v.  State,  (Cr.)  117 
SW  136;  Reese  v.  State,  65  Tex.  Cr. 
429,  116  SW  1147;  RIptoe  v.  SUte, 
(Cr.)  114  SW  180;  Athey  v.  State,  54 
Tex.  Cr.  598,  114  SW  113:  Bryant  v. 
State,  54  Tex.  Cr.  65,  111  SW  1009; 
White  V.  State,  52  Tex.  Cr.  198,  106 
SW  1167;  Boy  v.  SUte.  (Cr.)  106 
SW  149;  Young  v.  State,  49  Tex.  Cr. 
207,  92  SW  841;  Jackson  v.  State,  48 
Tex.  Cr.  648,  90  SW  84;  Ruiz  v.  SUte, 
48  Tex.  Cr.  470,  88  SW  808;  Harris 
V.  SUte,  ((Jr.)  86  SW  1162;  Day  v. 
State,  (O.)  84  SW  829;  Dutton  v. 
State,  (Cr.)  82  SW  Wl;  Dodd  v. 
State,  (O.)  82  SW  610;  Manning  v. 
State.  46  Tex.  Cr.  326,  81  SW  957, 
3  AnnC!as  867;  Vlescas  v.  State,  (Cr.) 
81  SW  292;  Franklin  v.  State,  45  Tex. 
Cr.  470,  78  SW  473;  Dean  v.  SUte, 
(Cr.)   74  SW  916;  Crawford  v.   State, 


of  his  charge  on  retiring.** 

[$  3419]  J.  Orders,  Jndginent,  and  Opinion  of 
Oovrt  While  it  is  a  general  rule  that  interloeutoiy 
nonappealable  orders  can  be  reviewed  on  appeal 
from  a  final  judgment  only  when'embodied  in  s  bill 
of  exceptions  or  some  substitute  therefor,**  yet  or- 
ders which  it  is  necessary  in  the  progress  of  a  trial 
for  the  court  to  make  touching  the  matter  of  the 
trial  must  appear  of  record,  for  in  no  other  way  can 
the  judgment  of  the  court  be  expressed.**/  This  prin- 
ciple has  been  applied  to  orders  setting  a  day  for 
trial ;«=>  summoning  additional  jurors;"  substituting 

(Cr.)  74  SW  662:  ColemanW.  State, 
45  Tex.  Cr.  120,  74  SW  24;  Lankster 
V.  SUte,  (Cr.)  72  SW  388;  Jackson 
V.  State,  (Cr.)  71  SW  972;  Sausier 
V.  State,  (Cr.)  71  SW  697;  Webb  v. 
State,  (Cr.)  'TO  SW  964;  toward  v. 
State,  44  Tex.  Cr.  39,  68  SW  274: 
Moore  v.  SUte,  (Cr.)  67  SW  102; 
Thorn  v.  SUte,  (Cr.)  66  SW  300; 
Thomas  V.  State,  (Cr.)  64  SW  1040; 
Moore  v.  SUte,  (C!r.)  61  SW  487- 
Adams  V.  State,  (Cr.)  60  SW  256: 
Brown  v.  State,  (Cr.)  66  SW  59; 
Sanders  v.  SUte,  (Cr.)  65  SW  60; 
Sullivan  V.  State,  iCt.)  66  SW  48; 
Jones  V.  State,  (O.)  61  SW  949; 
White  V.  State,  40  Tex.  Cr.  366.  60 
SW  705;  Kearly  v.  SUte,  (Cr.)  43 
SW  990;  Bracken  v.  SUte,  29  Tex.  A. 
362,    16    SW    192. 

Wyo.— Van  Horn  v.  SUte,  6  Wyo. 
501,    40  P  964. 

See  also  generally  Appeal  and  Er- 
ror 19  1683.  1764. 

[a]  IB  th*  abaanoe  of  a  bill  of 
•xoavUoaa  or  a  statement  of  facts 
It  win  be  presumed  that  the  court 
charged  upon  all  issues  raised  by  the 
evidence,  and  hence  the  refusal  of  a 
request  upon  a  particular  issue  will 
not  be  reviewed.  Carney  v.  SUte,  63 
Tex.  Cr.  370,  140  SW  440. 

66.  Ind. — Hahn  v.  State,  118  NE 
726;  Campbrll  v.  SUte,  179  Ind.  240, 
100  NE  766;  C!ttrless  v.  State,  172 
Ind.  257,  87  NB  129,  88  NB  339; 
Archlbafa  v.  State,  122  Ind.  122,  23 
NB  758;  Delhaney  v.  State,  116  Ind. 
499,  18  NE  49;  Brown  v.  State,  111 
Ind.  441,  12  NE  614;  Bates  v.  SUte. 
72  Ind.  484;  Ehrarts  v.  State,  48  Ind. 

Ky. — CJolley  V.  Com.,  12  SW  132, 
11  KyL  346;  Com.  v.  Carter,  7  KyL 
304. 

Md.— Avery  v.  State.  12X  Md.  229, 
88   A   148. 

Mo. — State  v.  Perrlgln,  268  Mo.  233, 
167  SW  573;  State  v.  Swearengin.  2S4 
Mo.   549,   187  SW  880. 

Nev. — State' v.  Bums,  8  Nev.  261: 
State  v.  Forsha,  8  Nev.  187. 

Tenn. — Frazier  v.  State,  117  Tenn. 
430.  100  SW  94  (requests);  Huddle- 
ston  V.  State,  7  Baxt.   66. 

Tex. — West  V.  State,  2  Tex.  A.  209: 
Lindsay  v.  State,  1  Tex.  A.  684. 

Wis. — James  v.  State,  124  Wis.  130. 
102  NW  320. 

66.  Peo.  V.  Negron,  17  Porto  Rico 
662;  Peo.  v.  Dones,  9  Porto  Rico  423; 
Peo.  V.  Torres,  9  Porto  Rico  ,896: 
Porter  v.  State,  60  Tex.  Cr.  688!  132 
SW  935;  Logan  v.  SUte,  40  Tex.  Cr. 
85.  48  SW  675;  Long  v.  State,  4  Tex. 
A.  81. 

57.  Colley  v.  Com.,  12  SW  132,  11 
KyL  346. 

68.  Nuckols  V.  State.  109  Ala.  2, 
19  S  504;  Jones  v.  State,  (Tex.  Cr.) 
31  SW  172. 

59.  Huddleston  v.  State,  7  Baxt. 
(Tenn.)   66. 

60.  See  Appeal  and  Error  | 
1730. 

61.  Washington  v.  State,  81  Ala. 
35,  1  S  18:  Bintngslea  v.  SUte,  68 
Ala.  486;  Wiley  v.  SUfe,  10  Ala.  A. 
249,  66  S  204.  See  also  supra  S 
3414. 

63.  Washington  v.  State,  81  Ala. 
85,  1  S  18. 

63.  Washington  v.  SUte,  81  Ala. 
85,  1  S  18. 


For  latar  oama,  developmants  and  ehaafM  in  the  law  see  cumulative  AnnoUtlons.  same  title,  page  and  note  nnmber. 
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CRIMINAL  LAW 


[17  C.  J.]     12§ 


tbe  complaint  on  which  defendant  is  being  tried;** 
allowing  amendments;"  authorizing  the  ming  ofia 
bill  of  exceptions  and  a  statement  of  facts  after  ad- 
joununent  of  the  term;*"  discharging  the  jury  and 
holding  the  prisoner  for  another  trial;"  and  to 
judgments  on  the  pleadings.**  The  questions  of  law 
decided  by  the  trial  court  and  the  grounds  of  de- 
cision must  appear  by  the  record,**  and  cannot  be 
shown  by  an  agreement  of  cAunsel.'"'  But  an  order 
convening  and  charging  the  grand  jury  is  not  prop- 
erly a  part  of  the  record,"  and,  although  copied 
into  it,  it  cannot  be  considered  on  appeal  for  the 
pnrpose  of  showing  that  an  information  on  which  the 
trial  is  based  was  filed  while  the  grand  jury  were 
in  session.^*  The  final  judgment  in  all  cases  must 
be  shown  by  the  record  proper.'" 

The  opinion  of  the  conrt  below,  although  filed  ac- 
cording to  the  statute,^*  is  not  a  part  of  the  record 
proper." 


TS 


M.  WUey  ▼.  SUte,  10  Ala.  A.  249. 
(5  S  204. 

65.  Simpson  T.  State,  111  Ala.  «,  20 
S  572. 

66.  Machem  v.  State,  (Tex.  Cr.) 
10«  SW  1184. 

67.  State    T.    Jefferson.    66    N.    C. 

m. 

[a]  It  ia  th*  iuogfu  duty  la  noli 
on  to  And  the  facta  and  set  them 
out  with  hla  order  In  the  record  so 
that  his  decision  may  be  revle-wed. 
Slate  V.  Jefferson,  66  N.  C.  309. 

68.  Wright  V.  State,  136  Ala.  139, 
14  S  233.  S«e  also  Appeal  and  Er- 
ror i  1717. 

69.  State  V.  Williams,  85  Hd.  231. 
36  A  823. 

70.  State  v.  Williams,  85  Md.  231. 
a  A  823. 

71.  Hobbs  V.  State,  133  Ind.  404, 
32  .VE  1019,  18  X.RA  774. 

72.-  Hobbs  V.  State,  138  Ind.  404, 
a  NE  1019,  IS  tiRA  774. 

73.  See  supra  {  3407.  See  also 
■Appeal  and   Error   i    1772. 

74.  Peo.  V.  Tapla,  131  Cal.  647, 
«3  P  1001;  Cathcart  v.  Com.,  37  Pa. 
m-,  Com.  V.  Church,  1  Pa.  105,  44 
AmD  112.  And  see  Kenerally  Appeal 
UMi  Error  (  1708. 

75.  Peo.  T.   Sutton,  17  Porto  Rico 

in. 

76.  Ala. — Grant  v.  State,  146  Ala. 
(TS.  40  S  80;  Williams  ▼.  State,  47 
.Ua.  659;  State   v.   Jones,  6  Ala.   666. 

Arl(. — Gardner  v.  State,  96  Ark.  145, 
111  SW  338. 

Cal.— Peo.  ▼.  Trim,  87  Cal.  274. 

Ind.— Dunn  v.  State,  162  Ind.  174, 
TO  NE  521,  67  NE  940;  Calvert  v. 
Sate,  91  Ind.  473;  Stapf  v.  State.  83 
Inl  A  ZS6,  71  NB  165;  Fehn  V. 
State,  S  Ind.  A.  668,  29  NE  1137. 

Ner.— State  v.  Hill,  32  Nev.  186, 
1»5  P  1025. 

Oh.— Baldwin  v.  State.  8  Oh.  15. 

[a]  CtttUcmOtm  by  dark.— (1)  It 
i«  safest,  and  In  some  cases  abso- 
lutely necessary,  that  the  bill  of  ex- 
wptlons  after  filing  shall  be  certified 
l>T  the  clerk  as  a  part  of  the  record. 
FrtMe  V.  Peo..  12  111.  A  349.  (2) 
^ere  the  record  contained  a  tran- 
Kript  of  order  book  entries  made, 
>r-'<  of  papers  filed,  at  the  close  of 
•hich  there  warn  a  general  certificate 
ot  the  clerk,  and  following  the  certlfl- 
<^te  there  was  a  paper  purporting  to 
>«  a  bill  of  exceptions  containing  a 
'urtlier  transcript  of  papers  filed  and 
'nrries  made,  a  statement  of  the  evi- 
^nee.  and  a  copy  of  the  instructions 
C'^en.  and  at  the  close  of  the  part 
ntntaliilng  the  pleadings  and  order 
"»ii  entries  there  were  the  signa- 
■ores  of  the  trial  Judge  and  the  clerk, 
vhile  at  the  end  of  the  entire  paper 
''«  court  reporter  certified  that  the 
fortgoing  was  a  correct  copy  of  all 
the  eridence  taken  by  him  in  the 
"'e.  but  the  trial  judge  nowhere 
''nHlea  that    the    bill   of   exceptions 

"  »  much   thereof   as.  assumed   to 

£17  C.  J,— 9] 


set  out  the  evidence  contained  all 
the  evidence,  and  there  was  no  cer- 
tificate of  the  clerk  following  the 
purported  bill  of  exceptions  which 
authenticated  any  part  thereof, .  the 
purported  bill  of  exceptions  was  not 
a  part  of  the  record.  Rowan  v.  State, 
184   Ind.   399,    111  NE  431. 

77.     See  cases  supra  note  76. 

IB.  Ala. — Ex  p.  Sherman.  78  S 
1002  mem;  Sherman  v.  State.  (A.) 
72  S  766. 

Colo. — Bergdahl  v.  Peo..  27  Colo. 
302,  61  P  228;  Davis  v.  Peo.,  28  Colo. 
495,   48  P   513.      ' 

Ind.— Hahn  v.  State,  118  NE  726: 
BinKle  v.  State,  161  Ind.  369.  68  NE 
645;  Merrill  v.  State,  156  Ind.  99,  59 
NE  322;  Hoch  v.  State.  20  Ind.  A. 
64,  60  NE  93;  Walbert  v.  SUte,  17 
Ind.  A.  350,  46  NE  827. 

Kan. — State  v.  Bohan,  19  Kan.  28. 

Mo.— State  V.  Walker,  194  Mo.  367, 
91  .SW  899.  See  also  State  v.  Welne- 
gard,  168  Mo.  490,  68  SW  357  (where 
a  transcript  in  two  sections,  one  of 
which  was  apparently  a  bill  'of  ex- 
ceptions, although  not  headed  or  au- 
thenticated, and  the  other  merely  a 
statement  that  a  bill  of  exceptions 
had  been  filed,  vlthout  referring  to 
or  identifying  the  first  section  as  the 
bill,   was  refused  consideration). 

N.   M. — Stdte  V.   Smith,   1B3   P   256. 

W.  Va. — State  v.  Blair,  63  W.  Va. 
635,  60  SE  795;  State  v.  Strayer,  58 
W.  Va.  676,  62  SE  862. 

Wis. — State  V.  Pooler,  87  Wis.  806. 

[a]  Thns,  where  transcript  and 
bill  of  exceptions  .in  a  criminal  case 
are  presented  witnin  the  time  for  the 
filing  thereof,  and  the  recor4  shows 
their  presentation,  and  that  the  judge 
took  time  for  examination,  and  signed 
such  bill  after  t^e  expiration  of  such 
time,  but  It  does  not  show  that  the 
bill  was  filed  after  It  was  signed  by 
the  judge.  It  is  not  a  part  of  the 
record,  and  cannot  be  considered  on 
appeal.  Merrill  v.  State,  166  Ind.  99, 
59   NE  322.  ^ 

[b]  A  MU  Of  esoepitlOBs  aot  flisd 
within  the  time  allowed  by  the  stat- 
ute Is  not  a  part  of  the  record  on 
appeal.  Hoch  v.  State,  20  Ind.  A. 
B4,  50  NE  93;  Toung  v.  U.  S.,  1  Ind. 
T.  556,  45  SW  115;  State  v.  Bohan, 
19  Kan.  28:  Muse  v.  State,  106  Tenn. 
181,  61  SW  80;  State  V.  Strayer,  68 
W.  Va.  676,  52  SE  862. 

[cl  BxteBstOB  of  tliue<— Where  the 
statute  authorising  an  extension  of 
time  in  which  a  bill  of  exceptions 
may  be  filed  provides  that  an  order 
therefor  made  by  the  court  in  vaca- 
tion shall  be  entered  of  record,  a 
certificate  of  the  trial  judge  and  an 
ex  parte  affidavit  tending  to  show 
that  an  order  had  been  filed  cannot 
supply  the  omission  of  the  record  to 
show  that  fact,  and  subsequent  ex- 
tensions of  time  being  without  au- 
thority of  law  the  bill  cannot  be  re- 
Viewed   on  appeal.     State  v.   Wilson, 


[$  3420]  k.  Bill  of  Exceptions.  A  biU  of  ex- 
ceptions properly  constituted  and  authenticated  as 
required  by  the  statute  becomes  a  part  of  the  record 
on  appeal,'*  and  as  such  will  be  examined  by  the 
court  and  judgment  given  on  the  whole  record  in 
so  far  as  tbe  errors  apparent  thereon  are  injurious 
to  accused.''  But  the  record  on  appeal  must  afflr- 
mativelyNshow  that  the  bill  of  exceptions  was  prop- 
erly presented  in  strict  accordance  with  the  require- 
ments of  the  statute,  and  that  all  conditions  pre- 
cedent to  its  use  were  complied  with  within  the  , 
periods  allowed  by  statute.'*  A  bill  of  exceptions 
relating  to  matters  which  should  be  a  part  of  the 
record  proper,  but  as  to  which  the  record  is  silent, 
will  not  supply  the  place  of  the  record  and  the  mat- 
ters shown  only  by  such  bill  cannot  be  reviewed." 
Thus  when  exhibited  to  the  appellate  court  by  the 
bill  of  exceptions  only  it  cannot  consider  the  nding 
of  the  trial  court  on  a  demurrer.**     Nor  can  the 

200  Mo.  23.  98  SW  68. 

[d]  A  dim  carbon  copy  of  a  bill 
of  exceptions  In  the  transcript  of 
the  record  will  not  be  considered  as 
a  part  thereof,  where  black  ink  is 
required  to  be  used  in  making  up  the 
transcript.  Teston  v.  State.  60  Fla. 
187,   89  S   787. 

[el  Aa  addenda  to  a  Mil  of  es* 
oeptiona  in  a  criminal  case,  pre- 
pared by  the  judge  after  signing  the 
original  bill  and  after  the  expiration 
of  one  clear  day  allowed  him  by  the 
statute  for  an  examination  thereof, 
cannot  be  considered  as  a  part  of  the 
record.  State  v.  Smith,  107  Iowa  480, 
78   NW   224. 

[f]  Xn  Indiana  (1)  an  original  bill 
of  exceptions  which  makes  the  evi- 
dence a  part  of  the  record,  as  au- 
thorised by  Burns  St.  Annot.  (1908) 
t  667,  does  not  bring  up  for  review 
anything  except  the  evidence  and 
questions  concerning  the  competency 
of  witnesses  and  the  admissibility  of 
the  evidence.  McPherson  v.  State, 
178  Ind.  683,  99  NE  984.  (2)  Where 
an  original  bill  of  exceptions  is  em- 
bodied in  the  record  and  properly  cer- 
tified It  will  be  treated  as  thqugh 
copied  Into  the  record  in  accordance 
with  the  statute.  Brewster  v.  State. 
115  NE  54;  Spurlock  v.  State,  114  NE 
209  [overr  Curless  v.  State,  172  Ind. 
257.   87   NB  129,  88  NE  389]. 

[g]  In  Fosto  aloo  the  bill  of  ex- 
ception must  be  sent  up  as  a  part  of 
the  record  forwarded  to  the  appel- 
late court.  Peo.  v.  Vlruet,  4  Porto 
Rico  95. 

[h]  In  West  TlxvlBla  a  bill  of  ex- 
ceptions to  become  a  part  of  the  rec- 
ord must  if  made  in  term  be  plainly 
recognized  by  the  record  as  such  and 
If  made  in  vacation  within  the  time 
allowed  by  law  must  be  certified  by 
order  duly  entered  of  record.  State 
V.  Blair,  68  W.  Va.  636,  60  SE  795. 

BUI  Of  eaoeptlona  genscaUy  see  in- 
fra (9  3421-3434. 

n.  Ala. — ^Broadhead  v.  State,  146 
Ala.  681,  40  S  216;  Woodall  v.  State, 
145  Ala.  662,  39  S  718;  Garrett  v. 
State,  97  Ala.  18.  14  S  327;  DIggs 
v.  State,  77  Ala.  68;  Crawley  v.  State, 
(A.)  73  S  222;  Dempsey  v.  State,  (A.) 
72  S  773;  Glenn  v.  PrattvlUe,  14 
Ala.    A.    621,    71    8    75. 

Fla. — Melbourne  v.  State,  60  Fla. 
113.   39   S  593. 

Ind.— Wilson  v.  State,  166  Ind.  631, 
59  NE  380,  60  NE  1086. 

Ind.  T.— Vann  v.  U.  S..  6  Ind.  T. 
273,  82  SW  746;  BInyoif  v.  U.  S., 
4   Ind.  T.   642.  76   SW  265. 

Miss. — Jefferson  v.  State,  62  Miss. 
767. 

Mont. — State  v.  Morrison,  84  Mont. 
75.  85  P  738. 

S.  C. — State  v.  Atkinson,  33  S.  C. 
100.   11   SE  693. 

Tex. — Campbell  v.  State,  62  Tex. 
Cr.    561.    138   SW   607. 

80.  Broadhead  y,  State,  146  AJa, 
digitized  byVjwOviC 
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judgment  or  sentenee,*^  or  orders  which  the  trial 
court  found  it  necessary  to  make  during  the  prog- 
ress of  the  trial,*^  be  reviewed  on  appeal  when  pre> 
seated  only  by  the  bill  of  exceptions.  Where  bills 
of  exceptions  in  two  cases  are  transposed  and  in- 
corporated in  the  wrong  case,  the  court,  on  appeal, 


cannot  review  the  questions  reserved.** 
'  [i  3421]    3.    BiU  of  Exceptions— a.    Necessity. 
Errors  not  apparent  on  the  face  of  the  record  proper 
in  order  to  be  reviewed  must  be  made  a  part  of  the 
record  by  a  bill  of  exceptions,**  a  statement  of  facts. 


681,  40  S  216;  Woodall  y.  State,  146 
Ala.  662,   39  S   718;   Thayer  v.  State, 

138  Ala.  39,  35  S  406;  Carleton  v. 
State,  100  Ala.  130,  14  S  472;  Peters 
v.  State,  100  Ala.  10,  14  S  896:  Qlenn 
V.  PrattvUle,  14  Ala.  A.  621.  71  S  76. 
See  also  supra  {   3416. 

[a]  A  demiizrer  t»  %  jfUn  In  alMt^ 
mMit  and  the  nilhig  of  the  court 
thereon  are  matters  of  record  to  be 
exhibited  to  an  appellate  court  by  the 
record  proper  and  not  by  bill  of  ex- 
ceptions. Clemmons  v.  State,  43  Fla. 
200.  34)  S  699. 

.  81.  Melbourne  v.  State,  59  Fla.  113, 
89  S  693.  And  see  supra  {{  3407,  3419. 

8a.  See  supra  }  3419.  See  also 
Infra   {    3414. 

83.  Bilbo  V.  State,  1  Ala.  A.  74.  55 
S  927 

84.  ■  U.  S.— Whltaker  v.  U.  S.,  220 
Fed.  114,  136  CCA  206;  Collins  v.  U. 
S.,  219  Fed.  670,  1S6  CCA  342;  Porter 
V.  U.  S.,  91  Fed.  494,  S3  CCA  652. 

Ala. — WUllamB  v.  State,  191  Ala. 
672,  67  S  981;  Bx  p.  Adams,  187  Ala. 
10.  65  S  514;  McQay  v.  State,  183 
Ala.  41.  63  S  70  (striking  plea  from 
flies):  Rudolph  v.  State,  172  Ala. 
379,  66  S  610;  Mardls  v.  State,  170 
Ala.  670,  53  S  986;  Love  v.  State,  170 
Ala.  669,  53  S  986;  Klmbell  v.  State, 
165  Ala.  118,  51  S  16;  Jordan  v.  State, 
165  Ala.  114,  51  S  620;  Chandler  v. 
State,  165  Ala.  Ill,  51  S  610;  Smith 
v.  State,  162  Ala.  679,  60  S  326;  Pat- 
ton  V.  State.  166  Ala.  23,  46  S  862; 
Uorrow  v.  State,  39,  S  766:  Jones  v. 
Annlston,  138^  Ala.  199,  85  S  112; 
Wilson  V.  State,  136  Ala.  114,  33  S 
831;  Ex  p.  Knight,  61  Ala.  482;  Smith 
V.  State.  (A.)  73  S  824;  Minden  v. 
State.  14  Ala.  A.  662,  70  S  196;  Sears 
V.  State,  10  Ala.  A.  76,  65  S  300; 
Cain  V.  State,  (A.)  66  S  300; 
McCarley  v.  State,  10  Ala.  A.  670,  64 
S  661;  Clay  v.  State,  (A.)  63 
S  774;  Mathls  v.  State,  9  Ala.  A.  47, 
63  S  737;  Gibson  v.  State,  8  Ala.  A. 
66.  62  S  895;  Shelby  v.  State,  (A.) 
62  S  271;  Smith  v.  State,  7  Ala.  A. 
659,  60  S  970;  State  v.  Carter,  7  Ala. 
A.    1,   60   S   941. 

Ariz. — Meara  v.  Terr.,  6  Ariz.  299, 
66  F  718;  Parker  v.  Terr.,  5  Ariz.  283, 
62  P  861. 

Ark. — Foster'v.  State,  128  Ark.  316, 
194  SW  703;  Nelms  v.  State,  117 
Ark  188,  174  SW  233;  Spencer  v. 
State,  169  SW  790:  Hall  v.  State, 
118  Ark.  454,  168  SW  1122;  Wolfe  v. 
State,  107  Ark.  33,  163  SW  1102;  Kln- 
nanne  v.  State,  106  Ark.  280,  153  SW 
683;  Caughron  v.  State,   99  Ark.  462, 

139  SW  316;  Cravens  v.  State,  96 
Ark.  321,  128  SW  1037:  Cogbum  v. 
State,  99  SW  70;  Beecher  v.  State, 
80  Ark.  600,  97  SW  1036;  Carothers 
V.  State,  75  Ark.  574,  88  SW  585. 

Cal. — ^Peo.  V.  Heskel,  98  P  860;  Peo. 
V.  Buck,  151  Cal.  667,  91  P  529;  Peo. 
y.  Keyser,  53  Cal.  183;  Peo.  v.  Pa- 
dillla,  42  Cal.  536;  Peo.  v.   Knoblock, 

11  Cal.  A.  383,  104  P  1012;  Peo.  v. 
Ju  Buck  Ning,  9  Cal.  A.  735.  100 
P  887;  Peo.  v.  Emmons,  7  Cal.  A. 
685,  95  P  1032;  Peo.  v.  Simmons.  7 
Cal.  A.  559.  95  P  48;  Peo.  v.  Druffel, 
3  Cal,  A.  731,  86  P  907. 

Canal  Zone. — Canal  Zone  ▼.  Perez,  2 
Canal  Zone  1,  4  [quot  Cyc]. 

Colo. — ^Weaver  v.  Peo.,  47  Colo.  617, 
108  P  331.  ' 

D.  C— Simon  v.  U.  S.,  37  App.  280. 

Fla.— Nlblack  v.  State,  70  Fla.  227, 
70  S  415;  Noble  v.  State.  68  Fla.  1, 
66  S  153;  Bell  v.  State.  66  Fla.  506,  62 
S  654 ;  Gladden  v.  State,  12  Fla.  562. 

Ga— Williams  v.  State.  121  Oa.  169. 
48  SE  906;  Vaughn  v.  State,  16  Oa. 
A.  573,  85  SE  790;  Simpson  v.  State, 

12  Oa.  A.  292,  77  SK  105. 

111. — ^Peo.  ▼.  Pennington,  267  111.  45, 


107  NE  871;  Peo.  v.  Lindner,  262 
111.  223,  104  NE  329;  Peo.  v.  Ells- 
worth, 261  111.  276,  108  NE  1006; 
Peo.  V.  Economac,  248  111.  107,  90  NE 
302:  Peo.  v.  Nail,  242  111.  284,  89  NE 
1012:  Peo.  V.  Trafas,  241  111.  590, 
89  NE  647;  Peo.  v.  Morltz,  238  111. 
494,  87  NE  848;  Tarble  v.  Peo.,  Ill 
111.  120;  Peo.  v.  Darr,  179  111.  A.  130 
[afr  262  111.  202.  104  NE  389]  (amend- 
ment of  record);  Peo.  v.  Shook,  176 
lU.  A.  63. 

Ind.— Blume  v.  State,  164  Ind.  343, 
56  NE  771;  Hannan  v.  State,  149  Ind. 
81,   47  NE  628. 

Ind.  T.— Blnyon  v.  U.  S.,  4  Ind.  T. 
642.   76   SW   266. 

Kan. — State  v.  McCoy,  70  Kan.  672, 
79  P  156. 

Ky.— Postell  V.  Com.,  174  Ky.  272, 
192  SW  39;  Morgan  v.  Com.,  172  Ky. 
684,  189  SW  943;  Henry  v.  Com.,  169 
Ky.  648,  184  SW  870:  Beckett  v.  Com., 
154  Ky.  209.  157  SW  12;  Com.  v. 
Hurst,  149  Ky.  436.  149  SW  866;  Rob- 
erson  v.  Com.,  148  Ky.  630,  147  SW  1; 
Combs  v.  Com.,  104  SW  261,  31  KyL 
844;  Toung  v.  Com.,  42  SW  1141,  19 
KyL  929;  Kennedy  v.  Com.,  14  Bush. 
840;  PulUam  v.  Cora.,  13  Ky.  Op.  9. 

La. — New  Orleans  v.  Gllmore,  139 
La.  977,  72  S  706;  State  v.  Latino, 
138  La.  14,  69  S  857:  State  v.  Hart, 
133  La.  6,  62  S  161;  State  v.  Aens- 
packer,  130  La.  717,  58  S  620;  State 
V.  HIncy,  130  La.  620,  68  S  411:  State 
v.  Pullen,  130  La.  249,  57  S  906: 
State  v.  McCrocklln,  130  La.  106,  67 
S  646;  State  y.  Miller,  126  La.  264, 
61  S  189;  State  y.  Rlney,  125  La. 
121,  61  S  89;  State  v.  Shepherd,  123 
La.  581,  49  S  201;  State  v.  Steven- 
son, 117  La.  937.  42  S  432;  State  V. 
Sonier,  115  La.  1106,  40  S  473;  State 
V.  Maloney,  116  La.  498,  39  S  639; 
State  V.  Behan,  114  La.  61,  38  S  20; 
State  V.  Lewis,  112  La.  872,  36  S  788; 
State  y.  Mitchell,  111  La.  404,  36  S 
617:  State  y.  Wilson,  109  La.  74,  33 
S  85;  State  v.  Lafargue,  49  La.  Ann. 
1597,  22  S  831;  State  v.  Reed,  49  La. 
Anrt.  704,  21  S  732;  State  v.  Pujo, 
41  La.  Ann.  346,  6  8  339;  State  v. 
Comstock.  36  La.  Ann.  308;  State  v. 
Behan,  20  La.  Ann.  389;  State  v. 
Scott,  12  La.  Ann.  886;  State  v.  Bob, 
11  La.  Ann.  192;  State  v.  Adams, 
8  Rob.  671;  State  v.  Major,  8  Rob.  553. 

Me. — State  v.  Gray,  112  Me.  668. 
91   A   787. 

Mich.— Peo.  V.  E<rltch,  161  Mich. 
111.  126  NW  786. 

Miss. — ^Muggins  v.  State,  lOS  Miss. 
227,  60  S  209;  Brumfleld  v.  State, 
102  Miss.  610,  69  S  849,  921;  Keeton 
v.  State.  102  Miss.  747,  59  S  884; 
Young  y.  State,  24  S  316;  Organ  v. 
State,  26  Miss.  78. 

Mo. — State  v.  Shellman,  192  SW 
435;  State  v.  Stokes, "  177  SW  299; 
State  V.  PrlnU,  253  Mo.  619,  161 
SW  674;  State  v.  Basham,  247  Mo. 
661,  153  SW  1055;  State  v.  Hender- 
son. 243  Mo.  503.  147  SW  480;  State 
v.  Little;  228  Mo.  273,  128  SW  971; 
State  V.  Stanley.  221  Mo.  647,  120 
SW^  771  (only  record  proper  will  be 
reviewed);  State  v.  Lawler,  220  Mo. 
26.  119  SW  639;  State  v.  Rhodes,  220 
Mo.  9.  119- SW  391;  State  v.  Brown, 
216  Mo.  375,  115  SW  986;  State  v. 
Wooley,  215  Mo.  620.  115  SW  417; 
State  V.  Long,  214  Mo.  824,  113  SW 
1077;  State  v.  Hamilton,  214  Mo.  315, 
113  SW  1050;  State  v.  Foley,  214 
Mo.  309,  113  SW  1050;  State  v.  Keene, 
203  Mo.  680,  102  SW  479;  State  v. 
McGinnls,  203  Mo.  590,  102  SW  479; 
State  v.  Granger,  203  Mo.  586,  102 
SW  498;  State  v.  Lakin.  203  Mo.  548, 
102  SW  479;  State  v.  Cordray,  200 
Mo.  29,  98  SW  1,  9  AnnCas  1110; 
State  y.  Phillips,  199  Mo.  278,  97  SW 


947;  State  v.  Terrio,  199  Mo.  256. 
97  SW  898;  State  v.  Troutman,  19» 
Mo.  265,  97  SW  873;  State  v.  Kearney. 
199  Mo.  167,  97  SW  894;  State  v. 
Herron,  199  Mo.  159,  97  SW  878: 
State  v.  Chltty,  191  Mo.  652,  90  SW 
726;  State  v.  Heflin,  191  Mo.  178, 
89  SW  1034;  State  v.  Brown,  191  Mo. 
161,  90  SW  378;  State  v.  De  Witt,  191 
Mo.  61,  90  SW  77:  State  v.  Price,  186 
Mo.  140,  84  SW  920;  State  v.  Faulk- 
ner, 185  Mo.  673,  84  SW  967;  State 
v.  Boyer,  179  Mo.  286,  78  SW  601; 
State  v.  Cayce,  178  Mo.  347,  77  SW 
526;  State  v.  Horned,  178  Mo.  59,  76 
SW  953;  State  v.  Farr,  174  Mo.  362, 
74  SW  834;  State  v.  Finn,  170  Mo.  29, 
70  SW  .130;  State  v.  Rigall,  169  Mo. 
669,  70  SW  150;  Nickerson  v.  Peery. 
163  Mo.  77,  63  SW  381;  Newton  v. 
Newton,  162  Mo.  173,  61  SW  881; 
State  y.  Robinson,  141  Mo.  361,  42 
SW  937;  State  v.  Gagle,  141  Mo. 
360,  42  SW  939;  State  v.  Dillon,  132 
Mo.  183,  33  SW  790;  State  v.  Hayes, 
81  Mo.  574;  State  v.  Marshall,  36  Mo. 
400;  State  v.  Brown,  (A.)  184  SW^ 
1187;  Marble  Hill  y.  Graves,  183  Mo. 
A.  689,  168  SW  211;  State  y.  Harper. 
(A.)  162  SW  276;  State  v.  Bench,  170 
Mo.  A.  405.  155  SW  476;  State  v. 
Brown,  164  Mo.  A.  726,  147  SW  1134; 
Carterville  y.  Hicks,  163  Mo.  A.  14S. 
146  SW  820;  State  y.  Walters,  148  Mo. 
A.  52,  127  SW.918;  <3arthage  v.  Bird, 
146  Mo.  A.  325.  129  SW  1054;  State  v. 
Chambers,  142  Mo.  A.  410.  127  SW 
383;  State  v.  Wlngfleld,  140  Mo.  A. 
726,  127  SW  96:  State  v.  Minucecani. 
(A.)  106  SW  286;  State  v.  Bates.  (A  ) 
78  SW  682. 

Nev. — State  v.  Hill,  82  Nev.  185,  105 
P  1026;  State  v.  Murphy,  21  Nev.  332,. 
31  P  613;  State  v.  Lamb,  20  Nev.  181. 
19  P  33;  State  v.  Fellows,  8  Nev.  311. 

N.  M. — U.  S.  v.  Sena,  16  N.  M.  187, 
106  P  383;  Terr.  v.  McDonald,  12  N. 
M.   423,   78  P  56. 

N.  Y. — ^Wynehamer  v.  Peo.,  20  Barb. 
567,  11  HowPr  630,  2  Park.  Cr.  877 
[rev  on  other  grounds  13  N.  Y.  378. 
12  HowPr  238,   2  Park.  Cr.  421,  4»ej. 

N.  C. — State  V.  Orrell.  44  N.  C.  817. 

N.  D. — State  V.  Scholfleld,  13  N. 
D.    664.    102    NW  878. 

Or. — State  v.  Swlhert.  65  Or.  286. 
132  P  709;  State  v.  Erlckson.  67  Or. 
262.  110  P  786,  111  P  17;  Ex  p.  Har- 
rell,  67  Or.  96,  110  P  493;  State  v. 
Pinch,  54  Or.  482,  103  P  505;  State  v. 
Martin,  64  Or.  403,  100  P  1106,  103  P 
612;  State  v.  Eggleston,  46  Or.  346, 
77  P  738;  State  y.  Chee  Gtong.  17  Or. 
635,  21  P  882;  State  v.  McGinnls,  17 
Or.  332,  2a  P  632. 

Porto  Rico. — Peo.  v.  Menendez,  1» 
Porto  Rico  79;  Peo.  v.  Rolg,  17  Porto 
Rico  759;  Peo.  v.  Torres,  17  Porto 
Rico  612;  Peo.  v.  Acuna,  17  Porto 
Rico  497;  Peo.  'V.  Sutton,  17  Porto 
Rico,  327;  Peo.  v.  Rodriguez,  16  Por- 
to Rico  13:  Peo.  V.  Rivera,  15  Porto 
Rico  640;  Peo.  v.  Crespo,  16  Porto 
Rico  628;  Peo.  v.  Miranda,  16  Porta 
Rico  607;  Peo.  v.  Fariza,  16  Porto  Ri- 
co 603;  Peo.  v.  Ebcapa,  15  Porto  Rico 
602;  Peo.  v.  Domingues,  15  Porto 
Rico  298;  Peo.  v.  Guzman,  15.  Porto 
Rico  276;  Peo.  y.  Dominquez,  15  Porto 
Rico  262;  Peo.  v.  Cortes.  15  Porto 
Rico  282;  Peo.  v.  Trapaga,  15  Porto 
Rico  196:  Peo.  y.  Miranda.  15  Porto 
Rico  195;  Peo.  v.  Rosado,  15  P»r- 
to  Rico  189;  Peo.  v.  Baec,  16  Porto 
Rico  188;  Peo.  v.  Flguoroa,  15  Por- 
to Rico  180;  Peo.  v.  Perez,  15  Porto 
Rico  176;  Peo.  v.  Camaoho,  16  Porto 
Rico  164;  Peo.  V.  Barrios,  15  Porto 
Rico  163;  Peo.  v.  Quinones,  15  Porto 
Rico  142;  Peo.  v.  Quevedo.  15  Por- 
to Rico  69;  Peo.  v.  Colon,  15  Porto 
Rico  65;  Peo.  v.  AvlUes,  14  Porto  Ri- 
co 807;  Peo.  V.  Guzman.  14  Porto  Ri- 
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CO  704:   Pao.   v.   Oonaalea,   14   Porto 
Rico  702;  Peo:  v.  Bultrago,  14  Porto 
Rleo  698;  Peo.  v.  Aybar,  14  Porto  Rl- 
■ca  526;  Peo.  v.  Hurtado,  14  Porto  Rico 
380;  Peo.  V.  Sarsenton,  14  Porto  Rico 
32;  Peo.  T.  Justlniano,  18  Porto  Rico 
247;  Peo.  ▼.  Lugo,  13  Porto 'Rico  220; 
Peo.  V.  Mercado,   IS  Porto  Rico  217; 
Peo.  V.  Santiago,  13  Porto  Rico  215; 
Fee.  -v.   Sanchex,    13    Porto   Rico   214; 
Peo.    v.    Garcia,    13    Porto    Rico    211; 
Peo.    V.    Padllla,    13    Porto    Rico    210; 
Peo.   V.   Lavioaa,    13    Porto    Rico   203; 
Peo.         V.      Torres,      13      Porto     Rico 
201;  Peo.  y.  Velea,  13  Porto  Rico  200; 
Peo.    V.    Borves,    13    Porto    Rico    44; 
Peo.  V.  Soto,  12  Porto  Rico  369;  Peo. 
V.  Brlgononl.  12  Porto  Rico  368;  Peo. 
T.  Bonilla.  12  Porto  Rico  849;  Peo.  v. 
Delannoy.    12    Porto    Rico    306:    Peo. 
T.  Colon,   12  Porto  Rico  804;  Peo.  v. 
Gallart.    IS   Porto   Rico   299;   Peo.   v. 
Ramlres,   12  Porto  Rico  260;  Peo.  ▼. 
Qoinonea,    12    Porto    Rico    201;    Peo. 
T.  Valentin,  12  Porto  Rico  59;  Peo.  v. 
Colon,  12  Porto  Rico  46;  Peo.  v.  Vaa- 
quez,  10  Porto  Rico  620;  Peo.  v.  Are- 
nas.    10     Porto    Rico    252;    Peo.    ▼. 
Archllla.    10   Porto  Rico  244;   Peo.  v. 
Purcell,    10   Porto   Rico   222;   Peo.   ▼. 
Lucca.  10  Porto  Rico  221;  Peo.  v.  San- 
tiago. 10  Porto  Rico  219;  Peo.  v.  Tor- 
ruellas,    10    Porto    Rico    206;    Peo.    v. 
Velea.  10  Porto  Rico  169;  Peo.  v.  Cor- 
rea.  10  Porto  Rico  168;  Peo.  v.  Padro, 
16    Porto    Rico    29;    Peo.    v.    Padro, 
10  Porto  Rico  24^  Peo.  v.  Rodrlgues, 
10  Porto  Rico  9 ;  Peo.  v.  De  Thomas,  9 
Porto  Rico  510;  Peo.  v.  Perez,  9  Porto 
Rico    487;    Peo.   v.    Rodriguez,    9   Por- 
to  Rico    402;    Peo.    v.    Dlas,    9    Porto 
Hico  394;   Peo.  v.  Rodrlgues,  9  Porto 
Rico   381;   Peo.  v.  Valleclllo,  9  Porto 
Rico  S80;  Peo.  v.  Colon,  9  Porto  Rico 
378;    Peo.    V.   Aponte,    9    Porto    Rico 
S45;  Peo.  V.  Montljo,  8  Porto  Rico  1; 
Peo.    V.   Quilichini,    7    Porto  Rico   259 
(time   of  filing  information);   Peo.   v. 
Qailichlni.    7    Porto    Rico    208;    Peo. 
T.  Arrieta.   7   Porto  Rico   20;   Peo.   v. 
Lopez,  5  Porto  Rico  152;  Peo.  v.  Bat- 
tlstml.   5  Porto  Rico,  120:  Peo.  v.  Or- 
tiz. 4  Porto  Rico  276;  Peo.  v.  Qalarza, 
4  Porto  Rico  217;   Peo.  v.  Texidor,  4 
Porto  Rico  157;  Peo.  v.  Viruet,  4  Por- 
to Rico  95;  Peo.  v.  Vidal,  3  Porto  Rico 
272:  Peo.  V.  Garcia,  3  Porto  Rico  261. 
R.   I. — State  V.  Kemp,  37  R.  I.  672, 
94  A  429. 

Tenn. — Sams  v.  State,  133  Tenn. 
IS?.  ISO  S'W  173:  Rhinehart  v.  State, 
122  Tenn.  698,  127  SW  446  (a  con- 
tinuance of  a  motion  for  a  new  trial 
does  not  obviate  the  necessity  of  111- 
Ing). 

Tex. — ^Armendarlz  v.  State,  <Cr.) 
194  S'W  826;  Lee  v.  State,  (Cr.)  194 
SW  137;  Freeman  v.  State,  (Cr.)  190 
5rw  1113;  'Wella  v.'  State,  (Cr.)  190 
SW  1112;  Martinez  ▼.  State,  (Cr.)  190 
aw  727:  aiover  v.  State,  (Cr.)  188 
SW  1006;  Davidson  v.  State,  (Cr.)  188 
.<rw  991;  Sparks  v.  State.  (Cr.)  188 
SW  981:  Smith  v.  SUte,  (Cr.)  187  SW 
758:  Haley  v.  State.  (Cr.)  187  SW 
r54:  Bloss  V.  State.  (Cr.)  187  SW  487; 
Sf'ltz  T.  State,  (OJ  185  SW  998; 
Gonzales  v.  State,  .(<>.)  185  SW  998; 
Case  V.  State.  (Cr.)  185  SW  570; 
White  T.  State,  (Cr.)  185  SW  22; 
Burks  ▼.  State,  (Cr.)  185  SW  2;  Rog- 
ers ▼.  State,  (Cr.)  184  SW  830:  Cur- 
ry ▼.  State.  (Cr.)  184  SW  610;  Wells 
V.  State.  (Cr.)  184  SW  509;  Rosboro 
v.  State.  (Cr.)  184  SW  197;  t.arge  v. 
State.  (Cr.)  184  SW  197;  Gallndo  v. 
State.  (Cr.)  183  SW  886;  Crockett  v. 
SUte,  <Cr.)  182  SW  1119;  Warren  v. 
State.  iCr.y  182  SW  327;  Looper 
v.  State.  «3r.)  182  SW  308;  Wheat  v. 
State.  <Cr.)  181  SW  727;  Bennett  v. 
State.  <Cr.)  181  SW  197;  Dixon  v. 
SUte.  (Cr.)  179  SW  561;  Lawson 
T.  State.  <Cr.)  179  SW  557;  Garza  v. 
SUte.  (Cr.)  179  SW  566;  Lockhart 
V.  State.  <Cr.)  179  SW  656;  Looper  v. 
SUte.  (Cr.)  179  SW  110;  Calvert 
T.  SUte,  (Cr.)  179  SW  98;  McDevitt 
».  State.  CCr.)  177  SW  1175  (in 
The  absence  of  a  bill  or  sUtement); 
Ford  v.  State,  (0.)'177  SW  970; 
C3ark  v.  State,  (Cr.)  177  SW  970; 
Luztresa  v.  State.  (O.)  177  SW  492; 
^^^  ▼   State,  (Cr.)  175  SW  1074; 


East  V.  SUte,  76  Tex.  O.  897,  176 
SW  1074;  Brannan  v.  State,  76  Tex. 
Cr.  492,  175  SW  697:  Hale  T.  State.  76 
Tez.  Cr.  419,  175  SW  696:  , Davis  v. 
State,  (C*.)  174  SW  824;  Vasguei  ▼. 
State,  76  Tez.  Cr.  264,  174  SW  841; 
Price  V.  State,  (O.)  170  SW  1101; 
Everett  v.  State,  (Cr.)  170  SW  1100; 
Horton  v.  State,  75  Tex.  Cr.  228,  170 
SW  785;  Keith  v.  State,  76  Tex.  Cr. 
43,  170  SW  726;  Roblson  v.  State, 
((Jr.)  169  SW  1165;  Johnson  v.  State, 
(Cr.)  169  SW  1164;  Hutto  v.  State, 
(Cr.)  167  SW  1113;  Flannlgan  v. 
State,  (Cr.)  167  SW  1113;  Bragg  v. 
State,  73  Tex.  Cr.  340,  166  SW  162; 
Goldstein  v.  State,  73  Tex.  Cr.  668, 
166  SW  149;  Best  v.  State.  72  Tex. 
Cr.  201,  164  SW  996;  Gowan  v.  State, 
73  Tex.  O.  222,  164  SW  6  (statements 
in  a  motion  for  a  new  trial  insuffl- 
cient);  Buckingham  v.  State,  73  Tex. 
Cr.  101,  164  SW  4;  Hughes  v.  State, 
72  Tex.  Cr.  493,  163  SW  71;  Daly  v. 
State,  72  Tex.  Cr.  531,  162  SW  1152; 
Mitchell  V.  State,  71  Tex.  Cr.  93,  168 
SW  812;  Simon  v.  State,  (Cr.)  158 
SW  286;  Oakery  v.  State,  (Cr.)  158 
SW  285;  Wilson  v.  State,  (Cr.)  167 
SW  153;  Washington  v.  State,  (Cr.) 
166  SW  1172:  Holmes  v.  State,  7* 
Tex.  Cr.  214,  156  SW  1172:  Schneider 
V.  State,  70  Tex.  Cr.  617,  188  SW  944: 
Pullen  V.  State,  70  Tex.i  Cr.  156,  156 
SW  935;  Asbeck  v.  State,  70  Tex.  Cr. 
225,  156  SW  925;  Shornweber  v. 
State,  70  Tex.  Cr.  889,  158  SW  222; 
Jaynes  v.  State,  (Cr.)  156  SW  221; 
Hooper  V.  State,  (O.)  156  SW  221; 
Lane  v.  State,  «3r.)  156  SW  204; 
Skinner  y.  State,  69  Tex.  Cr.  488, 
164  SW  1007;  Price  y.  Statef  69  Tex. 
C!r.  492,  154  SW  646:  Touhg  v.  State. 
(Cr.)  153  SW  1133:  Cloud  v.  State,  69 
Tex.  Cr.  76,  158  SW  892;  Cameron  v. 
State,  69  Tex.  Cr.  439,  163  SW  887; 
McKlnney  v.  State,  (^Cr.)  153  SW  855; 
Johnson  v.  State,  89  Tex.  Cr.  123, 
163  SW  849;  Baker  y.  State,  69  Tex. 
Or.  60,  163  SW  631;  Perry  v.  State, 
69  Tex.  Cr.  184,  153  SW  138;  Clay 
V.  State,  (Cr.)  162  SW  ,637;  Gaston 
v.  State,  (Cr.)  151  SW  1048;  OUea  y. 
State,  68  Tex.  Cr.  612,  151  SW  1043; 
Serslon  v.  State,  (O.)  151  SW  541; 
Coleman  v.  State.  68  Tex.  Cr.  182, 
160  SW  1177;  Williams  v.  State,  67 
Tex.  O.  597,  150  SW  1163;  FoUIs  v. 
State,  (Cr.)  150  SW  779  (or  a  state- 
ment of  facts);  Davis  v.  State,  (Cr.) 
150  SW  777;  Thomas  v.  State,  67  Tex. 
Cr.  465.  148  SW  1088;  Krummel  y. 
State,  66  Tex.  Cr.  570.  147  SW  871: 
Jaramlllo  v.  State,  67  Tex.  Cr.  60.  147 
SW  600;  Whittaker  v.  State,  66  Tex. 
Cr.  541,  147  SW  599;  Cooper  v.  State, 
68  Tex.  Cr.  441,  147  SW  213;  Golden 
v.  State,  66  Tex.  Cr.  262,  146  SW  945: 
Dickson  v.  State,  66  Tex.  Cr.  270,  146 
SW  914;  Gulll  v.  State.  68  Tex.  Cr. 
332,  148  SW  198;  Burton  v.  State,  65 
Tex.  Cr.  578,  146  SW  186;  Columbo  v. 
State,  65  Tex.  Cr.  608,  145  SW  910; 
Bailey  v.  State.  65  Tex.  C^.  1,  144  SW 
996;  Howard  v.  State,  65  Tex.  Cr.  25, 
143  SW.178;  Edmanson  y.  State,  64 
Tex.  Cr.  413,  142  SW  887;  Lyles  y. 
State,  64  Tex.  O.  621.  142  SW  692; 
Douglas  V.  State,  (Cr.)  141  SW  952; 
Magglo  V.  State,  (O.)  141  SW  220; 
Chance  v.  State,  63  Tex.  Cr.  602,  141 
SW  113;  Wells  v.  State,  63  Tex.  Cr. 
618,  141  SW  96;  Patterson  v.  State,  63 
Tex.  Cr.  297,  140  SW  1128;  Catron 
V.  State,  63  Tex.  Cr.  377,  140  SW  227; 
Springer  v.  State,  63  Tex.  Cr.  266, 
140  SW  99;  Pyron  y.  State,  62  Tex. 
Cr.  639,  138  SW  705;  Taylor  v.  State, 
62  Tex.  Cr.  611,  138  SW  615:  Rlcen 
V.  State,  63  Tex.  Cr.  89,  138  SW  403; 
(3oodwin  V.  State,  63  Tex.  Cr.  140, 
138  SW  399;  Allen  v.  State.  62  Tex. 
Cr.  601,  137  SW  1133;  .Germany  v. 
State.  62  Tex.  Cr.  276,  137  SW  180, 
AnnC^sl913C  477;  Tllmeyer  v.  State, 
62  Tex.  Cr.  272.  136  SW  1060;  Tate  y. 
State,  (Cr.)  136  SW  65;  Lee  v.  State, 
61  Tex.  Cr.  607,  136  SW  1174;  Mosley 
V.  State,  61  Tex.  Cr.  294,  135  SW  148; 
King  V.  State,  69  Tex.  Cr.  611.  129  SW 
626;  Lemons  v.  State,  69  Tex.  Cr. 
299.  128  SW  416;  Rutherford  v.  State, 
59  Tex.  Cr.  2.  127  SW  651;  Billot  v. 
State,    69    Tex.    Cr.    1,    127    SW    547 


(comi>elllng  accused  to  go  to  trial); 
Joseph  V.  State,  59  Tex.  Cr.  82,  187 
SW  171;  Wilson  v.  State.  (O.)  126 
SW  570;  Ellis  V.  State,  68  Tex.  Cr. 
289,  126  SW  575;  Turner  V.  State, 
(Cr.)  126  SW  574;  Powell  y.  State, 
(Cr.)  125  SW  574;  Beasley  v.  State, 
(O.)  125  SW  565;  James  y.  State,  5S 
Tez.  Cr.  282,  126  SW  418:  Kemper 
V.  State,  (Cr.)  125  SW  398;  Daniels  y. 
State,  (Cr.)  125  SW  898;  Isaacs  v. 
State,  58  Tex.  Cr.  256,  126  SW  897: 
Chancey  v.  State,  58  Tex.  Cr.  54,  124 
SW  426;  Mlddleton  v.  State,  (Cr.)  120 
SW  879;  Charter  v.  State,  56  Tex.  Cr. 
305,  119  SW  863;  Greer  v.  State,  (Cr.) 
119  SW  312;  Janca  v.  State.  56  Tex. 
Cr.  100,  119  SW  99;  Potts  v.  State,  56 
Tex.  Cr.  39,  118  SW  536;  Bumbaugh 
V.  State,  55  Tex.  Cr.  227,  116  SW  1152: 
Leftrlck  v.  State,  55  Tex.  Cr.  204,  116 
SW  817;  Plemlster  v.  State,  (Cr.)  116 
SW  55;  Brown  v.  State,  56  Tex.  Cr, 
160,  115  SW  580;  Hendon  y.  State, 
(Cr.)  114  SW  135;  Athey  v.  State,  64 
Tex.  Cr.  598.  114  SW  118;  White  v. 
State,  (Cr.)  114  SW  112;  Wheeler  y. 
State.  (Cr.)  113  SW  758;  Mathls  y. 
State,  «3r.)  113  SW  529;  High  v. 
State,  54  Tez.  Cr.  388,  112  SW  939; 
Sanders  y.  State,  64  Tex.  Cr.  171, 
112  SW  938;  Sublet  v.  State.  (Cr.) 
Ill  SW  932;  Plschl  v.  State,  54  Tex. 
Cr.  55,  111  SW  410;  Brown  v.  State, 
(C*.)  109  SW  937;  Hubert  v.  State. 
(Cr.)  109  SW  934;  Pettlway  v.  Stat«, 
(Cr.)  108  SW  1184;  Douglass  v.  State, 
(Cr.)  107  SW  648:  Epps  v.  State, 
(Cr.)  106  SW  1154:  Ross  v.  State, 
(Cr.)  106  SW  340:  Boy  v.  State,  «3r.) 
106  SW  149:  Allen  v.  State,  (Cr.)  108 
SW  850;  Clayton  v.  State,  (Cr.)  108 
SW  848;  Murphy  v.  State,  (Cr.)  103 
SW  394;  Glascow  v.  State,  60  Tez. 
Cr.  635,  100  SW  983;  Smith  v.  State. 
(Cr.)  99  SW  1000;  Ham  v.  State.  (Cr.) 
98  SW  875;  Ramon  v.  State,  (Cr.)  98 
SW  872;  Newby  v.  State,  (Cr.)  98 
SW  837;  Emmons  v.  State,  (Cr.)  97 
SW  1044;  Alvia  v.  State,  (Cr.)  97  SW 
1044;  Wright  V.  State,  (Cr.)  97  SW 
699;  Gilbert  v.  State,  (Cr.)  97  SW 
693;  Brown  v.  State,  (Cr.)  97  SW 
91;  Crawford  y.  State,  (Cr.)  96  SW 
1086;  Harris  y.  State,  (Cr.)  93  SW 
726:  Ferrell  v.  State,  (Cr.)  93  SW 
538:  Alexander  y.  State,  (O.)  90  SW 
1017;  Wilson  y.  State,  (Cr.)  90  SW 
649;  Cones  v.  State,  (Cr.)  90  SW  174; 
Jackson  v.  State,  48  Tex.  Cr.  648,  90 
SW  34;  Daniels  v.  ■  State.  (O.)  90 
SW  28:  Burns  y.  State,  (C!r.)  90  SW 
27;  Milton  v.  State,  (Cr.)  89  SW 
1066;  Washington  v.  State,  (Cr.)  89 
SW  840:  Griffith  y.  State.  48  Tex. 
Cr.  575,  89  SW  832  (an  order  overrul- 
ing a  continuance);  Parish  v.  State, 
48  Tex.  Cr.  678,  89  SW  830;  Stewart 
V.  State,  (Cr.)  89  SW  653;  Edwards  v. 
State,  (O.)  89  SW  416;  Price  v. 
State,  (Cr.)  89  SW  416;  Cordray  y. 
State,  (O.)  89  SW  416;  Chumley  v. 
State,  (Cr.)  89  SW  416;  Curlln  y. 
State,  (Cr.)  89  SW  416;  Red  v.  State, 
(Cr.)  89  SW  278;  Smith  v.  State, 
(Cr.)  89  SW  275;  Hoi  man  v.  State, 
(Cr.)  89  SW  275;  Ruiz  v.  State,  48 
Tex.  Cr.  470,  88  SW  808;  Ramon  y. 
State,  (Cr.)  87  SW  1043;  Ozee  y. 
State,  (Cr.)  84  SW  598;  Reeves  y. 
State,  (O.)  -84  SW  693;  Barre  y. 
State,  (O.)  84  SW  592;  Bailey  y. 
State,  (Cr.)  84  SW  588:  Allen  v.  State, 
(Cr.)  83  SW  1111;  Johns  v.  State,  47 
Tex.  Cr.  161,  83  SW  198;  Torres  y. 
State,  (C!r.)  83  SW  184;  Stanton  y. 
State,  (Cr.)  82  SW  1049;  Pitman  v. 
State,  (Cr.)  82  SW  1041:  Provata  y. 
State,  (O.)  82  SW  1040:  York  y. 
State,  (Cr.)  82  SW  617:  Harnage  y. 
State,  (O.)  82  SW  512;  Dutton  y. 
State.  (Cr.)  82  SW  511;  Dodd  v.  State, 
(Cr.)  82  SW  610;  Berry  v.  State,  (O.) 
75  SW  858;  Brooks  v.  State.  45  Tex. 
Cr.  206.  75  SW  507:  Merrell  v.  State, 
(Cr.)  70  SW  979;  Krueschel  v.  State, 
(Cr.)  70  SW  81;  <3oIeman  v.  State. 
(Cr.)  70  SW  19:  Kyle  v.  State,  (Cr.) 
63  SW  846:  Owens  v.  State,  (Cr.) 
34  SW  614;  McDaniel  v.  State,  5  Tex. 
A.    475. 

Va.— Whalen  v.  Com.,  90  Va.  544.  19 
SE  182. 

Wash. — State   y.   Moran,   66   Wash. 
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or  o^her  equivalent  method  provided  by  statute;"' 
otherwise,  no  error  appearing  in  the  record  proper, 
the  judgment  will  be  affirmed.*"  Where  the  statute 
requires  that  a  bill  of  exceptions  shall  be  settled 
and  filed,  neither  an  agreed  statement  of  facts,  a 
written  stipulation  as  to  the  rulings  of  the  court, 
or  any  other  writing  can  be  substituted  for  it,"' 
unless  the  statute  so  authorizes.""  Nor,  unless  per- 
mitted by  statute,"*  ean  facts  which  should  appear 
in  a  bill  of  exceptions  be  shown  by  affidavits.'" 
Where  two  persons  are  tried  together  a  bill  of  ex- 
ceptions reserved  by  one  of  them  who- is  afterward 
acquitted  confers  no  advantage  upon  the  other  un- 
less it  appears  thereby  on  the  record  that  he  has 


been  prejudiced  by  the  error.**  The  bill  of  excep- 
tiqns  in  another  case,**  or  the  record  of  a  former 
trial  not  authenticated  by  a  bill  of  exceptions  or 
identified  in  any  way,  cannot  be  considered  for  any 
purpose.*" 

Eule  applied.  The  general  rule  that  errors  not 
apparent  on  .the  face  of  the  record  can  only  be  con- 
sidered when  made  a  part  of  the  record  by  a  bill 
of  exceptions,  statement  of  facts,  or  some  other 
method  provided  by  statute,  applies  with  reference 
to  alleged  error  in  the  giving  or  refusing  to  give 
instructions;*'  to  the  general  charge  of  the  court 
to  the  grand  jury;*"  to  rulings  of  the  trial  court  on 


588.  120  P  86. 

W.  Va. — State  v.  Jones,  77  W.  Va. 
636,  88  BE  45. 

Wis.— Franz  v.  State,  12  Wis.  BS6; 
Feglow  V.  State,  12  Wis.  534;  Bene- 
dict V.  State,  12  Wis.  313. 

Wyo. — Palmer  v.  State,  24  Wyo. 
218,  167  P  696;  Patrick  v.  State,  17 
Wye 260,  98  P  588,  129  AmSR  1109; 
Ross  V.  State,  16  Wyo.  285,  93  F  299, 
»4  P  217;  Patrick  v.  SUte,  17  Wyo. 
115.  96  P  527. 

■And  see  generally  Appeal  and  Ejr- 
ror  ;  1786. 

[a]  Ttafaiaat  who  haa  baoi  bmi^ 
toaoed  on  Us  pie*  of  rnilty  may  have 
a  bill  of  exceptions  to  the  action  of 
the  court  on  his  motion  to  set  aside 
the  judgment.  State  v.  Kring,  71  Mo. 
551. 

80.  See  Infra  <S  3435-3488;  and 
generally  Appeal  and  Srror  {  1786. 

SB.  Ala. — Williams  v.  State,  67  S 
981;  Gray  v.  State,  59  8  622;  Mardis 
V.  State.  63  8  986;  Love  v.  State,  53 
S  986:  Kennamer  v.  State,  (A.)  71  S 
981;  Douglass  v.  State,  (A.)  71  S 
614;  Davis  v.  State,  (A.)  66  S  913; 
Webb  v.  State,  11  Ala.  A.  306,  66  S 
870;  Clay  v.  State,  (A.)  63  S  774; 
.Smith  V.  State,  (A.)  60  S  970;  Riley 
V.  State,   (A.)   60  S  431. 

Cal.— Peo.  v.  TerriU.  181  Cal.  112, 
63  P  141. 

La.— SUte  v.  Latino,  138  La.'  14, 
69  S  867;  State  v.  Lewis,  120  La. 
643,  45  S  433;  State  v.  Wilson.  109 
■Iol.  74,  33  «  85;  SUte  v.  Logan,  104 
La.  760,  29  S  836;  State  v.  Harris,  60 
La.  Ann.  989,  23  S  618;  SUte  T.  Tol- 
llver,  36  La.  Ann.  1109. 

Mis8.-^Toung  V.  State,  24  8  316. 

Mo. — State  v.  Gardner,  250  Mo.  426, 
157  SW  84;  SUte  v.  Basham,  247  Mo. 
661,  163  SW  1065;  State  v.  Morgan, 
243  Mo.  629,  147  SW  970;  State  v. 
Long,  214  Mo.  324,  113  SW  1077;  State 
V.  Foley,  214  Mo.  309,  113  SW  1050; 
State  v.  Chitty.  191  Mo.  652,  90  SW 
726;  SUte  v.  Bridges,  177  Mo.  698, 
76  SW  1104;  State  v.  Robinson,  141 
Mo.  361,  42  SW  937;  State  v.  White, 
137  Mo.  610,  39  SW  81;  State  v.  Sea- 
ton,  106  Mo.  198,  17  SW  169;  SUte  v. 
Harper,  (A.)  162  SW  276;  State  v. 
Origgs,  163  Mo.  A.  104,  145  SW  520; 
State  v.  Ross,  163  Mo.  A.  62,  144  SW 
154;  State  v.  Ross,  163  Mo.  A.  51,  145 
SW  497;  SUte  v.  Benton,  163  Mo.  A. 
39.  145  SW  833;  State  v.  Branch,  (A.) 
126  SW  793. 

Pa. — Com.  V.  Ware,  1S7  Pa.  465,  20 
A  806. 

Tex. — Burks  v.  State,  (Cr.)  186  SW 
2;  Lee  v.  State,  (Cr.)  153  SW  326; 
Stout  V.  State,  (Cr.)  152  SW  927; 
Clay  V.  SUte,  (Cr.)  162  SW  687; 
Sanders  v.  State,  (Cr.)  148  SW 
566;  Hamil  v.  SUte,  (Cr.)  145  SW 
914;  Addelman  v.  State,  (Cr.)  143 
SW  183;  Mackey  v.  State,  (Cr.)  137 
SW  669;  Roberts  v.  State,  62  Tex. 
Cr.  7,  136  SW  483;  Ikard  v.  SUte, 
(Cr.)  135  SW  547;  Marue  v.  State, 
(Cr.)  134  SW  727;  Burk  v.  SUte, 
(Cr.)  134  SW  705;  Wells  v.  State, 
(Cr.)  134  SW  702;  Smith  v.  State, 
(Cr.)  132  SW  472;  Hosia  v.  State, 
(Cr.)  131  SW  1068;  Jevrez  v.  State, 
«3r.)  131  SW  1067;  Mann  v.  SUte, 
(Cr.)    128  SW  118;  Kemper  v.    State, 


(Cr.)  125  SW  398;  Daniels  v.  SUte, 
(Cr.)  126  SW  398;  English  v.  State, 
(Cr.)  122  SW  389;  Ford  v.  State,  (Cr.) 
120  SW  434;  Miller  v.  SUte,  (Cr.)  118 
SW  534;  Davis  v.  State,  (Cr.)  117  SW 
966;  Buchanan  v.  State,  (Cr.)  117  SW 
801;  Burks  v.  State,  (Cr.)  117  SW  130; 
Crawford  v.  State,  53  Tex.  Cr.  310, 
108  SW  1181;  Klnley  v.  State,  (Cr.) 
107  SW  837;  Kelly  v.  State,  (Cr.)  91 
SW  786;  Wright  v.  SUte,  (Cr.)  72  SW 
847. 

Wash. — State  v.  White,  40  Wash. 
428,   82  P  743. 

[a]  Xtso  ia  a  o&pltal  com,  in  the 
absence  of  a  bill  of  exceptions  point- 
ing out  errors  not  shown  in  the  rec- 
ord proper,  the  appellate  court  can- 
not reverse  a  conviction,  although  it 
is  morally  certain  the  error  had  been 
committed.  Ciom.  v.  Ware,  137  Pa. 
465,  20  A  806. 

[b]  lb  Tmhmi  In  misdemeanor  cases 
the  only  question  in  the  absence  of 
a  bill  of  exceptions  la  whether  the 
evidence  susUins  the  conviction. 
Stinson  V.  State,   (Cr.)  177  SW  970. 

87.  Ala. — Cobb  v.  State,  19  Ala.  18. 
Ariz. — Terr.   v.   Neligh,   2  Aris.   69, 

10  P  367;  Terr.  v.  Munroe,  2  Aris.  1, 
6  P  478. 

Kan. — SUte  v.  Carr,  37  Kan.  421, 
16  P  603;  SUte  v.  Bohan,  19  Kan.  28. 

La. — State  v.  MaUssa,  138  La.  1079, 
71  S  190. 

Mo. — State  v.  Howard,  225  Mo.  624, 
125  SW  463. 

N.  T. — Messner  v.  Peo.,  46 -N.  T.  1. 

Porto  Rico. — Peo.  v.  Zapater,  11 
Porto  Rico  4  (Instructions  of  court  to 
Jury  cannot  be  used  as  substitute); 
Peo.  V.  Santiago,  16  Porto  Rico  446; 
Feo.  V.  Ramos,  lO  Porto  Rico  7. 

Tex. — Orlsham  v.  State,  (Cr.)  179 
SW  1186;  Rupard  v.  SUte,  71  Tex.  <3r. 
256,  158  SW  285;  Asbeck  v.  State,  70 
Tex.  Cr.  225,  156  SW  926;  %ker  v. 
SUte,  67  Tex.  Cr.  476,  145  SW  607: 
Banks  v.  State,  62  Tex.  Cr.  552,  138 
SW  406;  Newcomb  v.  SUte,  49  Tex. 
Cr.  550,  96  SW  1048;  Wakefield  v. 
SUte,  3  Tex.  A.  39;  Nelson  v.  SUte,  1 
Tex.  A.  41. 

Va. — Clark  v.  Com.,  90  Va.  360.  18 
«B  440. 

[a]  Til*  staaogrkpliar^  notes  can- 
not be  considered  as  a  statement  of 
facts  or  a  bill  of  exceptions,  nor  can 
they  be  used  as  a  substitute  there- 
for. Peo.  V.  Brenes,  9  Porto  Rico 
503  (although  certified  to  by  trial 
Judge) ;  Peo.  v.  Bocanegra.  9  Porto 
Rico  490;  Peo.  v.  Dones,  9  Porto  Rico 
423;  Peo.  v.  EUgler,  9  Porto  Rico 
367;  Peo.  v.  Duran.   9  Porto  Rico  78. 

[b]  A  •totammt  ia  reply  to  a  mo- 
tlOB  for  ■  B«w  trial  will  not  aid  a  de- 
fective bin  of  exceptions.  Baker  v. 
State,  67  Tex.  Cr.  476.  146  SW  607. 

[c]  An  Mrtrj  liy  tbs  olsrk  on  the 
minutes  or  order  book  that  defendant 
excepted  to  a  certain  ruling  will  not 
supply  the  place  of  a  bill  of  excep- 
tions. Clark  V.  Com.,  90  Va.  360,  18 
SE  440. 

88.  See  statutory  provisions. 

[a]  In  Azisoaa  the  reporter's 
transcript  will  serve  as  a  bill  of  ex- 
ceptions where  it  has  been  certified 
by  the  judge,  but  not  otherwise.  Mo- 
lina v.   Terr.,   12  Ariz.,   14,   96  P  102; 


Romero  v.  Terr.,  12  Aris.  10,   95  P 
101. 

[b]  Za  Oalifomia  a  notice  by  ap- 
pellant conUining  a  sUtement  set- 
ting forth  in  general  terms  the 
grounds  of  the  appeal  and  the  points 
upon  which  he  relies,  and  designating 
therein  the  particular  portion  of  the 
reporter's  notes  it  will  be  necessary 
to  have  .  transcribed  to  fairly  and 
fully  present  the  points  relied  on,  l» 
sufficient  to  have  the  reporter's  notes 
as  to  the  points  relied  on.  reviewed 
on  appeal.  Peo.  v.  Clayton,  33  Cal.  A. 
357,   166   P   37. 

89.     See  statutory  provisions. 

[a]  In  Oolorado  the  statute  per' 
mlts  a  bill  of  exceptions  to  be  made 
by  afildavits  when  the  Judge  refuses 
or  neglects  to  allow  or  sigh  the  bill; 
but  this  sUtute  does  not  apply  where 
the  Judge  makes  a  return  and  au- 
thenticates the  bill  of  exceptions. 
Johnson  v.  Peo.,  33  Colo.  224,  SO  P 
133,   108  AmSR  85. 

Afldavit  of  liratMidns  see  infra 
{    3430, 

sa  in.— Peo.  V.  Strauch,  153  III. 
A.  644  [afr  247  III.  220.  93  NB  126]; 
O'Donnell  v.  Peo.,  110  111.  A.  260  [aS 
211  111.  158.  71  NE  842]. 

Ind.  T. — Starr  v.  U.  S.,  4  Ind.  T. 
560,  76  SW  105. 

Mo.— State  v.  Valle,  196  Mo.  29,  98 
SW  1115;  State  v.  Duncan,  116  Mo. 
288,  22  SW  699;  State  v.  Smith,  114 
Mo.  406,  21  SW  827;  State  v.  Muslck. 
101  Mo.  260,  14  SW  212. 

Nebr. — Martin  v.  SUte,  67  Nebr. 
36,   93  NW  161. 

Okl.— Nowlin  v.  SUte,  (Cr.)  115  P 
625;  Cochran  v.  SUte,  4  Okl.  Cr.  379, 
111  P  974;  Saunders  v.  State,  4  Okl. 
Cr.  264,  111  P  966,  AnnCasl912B  766. 

Or. — SUte  v.  Drake,  11  Or.  396. 
4  P  1204. 

Tenn. — Hannum  v.  State,  90  Tenn. 
647,  18  SW  269;  TuTner  v.  State.  4 
Lea  206. 

Tex.— Merrell  v.  SUte,  (Cr.)  70 
SW  979. 

Wyo. — Jenkins  v.  SUte,  22  Wyo.  S4, 
134   P   560,    135   P   749. 

91.  SUte  V.  Logan,  104  Ia.  760, 
29  S  336. 

98.  State  v.  Lee,  96  Iowa  427.  428. 
64  NW  284  (where  the  court  said: 
"This  bill  of  exceptions  was  not  in- 
troduced In  evidence  in  the  court  be- 
low, nor  is  it  made  a  part  of  the 
record  in  this  case  by  proper  bill  of 
exceptions  or  otherwise.  We  cannot 
take  notice  of  what  appears  of  record 
in  other  cases  in  the  district  court 
from  which  the  appeal  was  taken. , 
If  it  be  conceded  that  the  lower  court 
might  take  notice  of  whatever  ap- 
pears of  record,  It  does  not  follow 
that  we  can  do  so.  To  present  such 
matters  to  this  court,  they  must  be 
made  part  of  the  record  In  the  case 
submitted  by  proper  bill  of  excep- 
tions. As  there  Is  no  evidence  in  sup- 
port of  the  motion,  we  cannot  con- 
sider the  questions  presented"). 

93.  State  v.  Lee,  34  Mont.  584,  87 
P   977. 

94.  See  Infra  i  3424;  supra  5  3418. 
See  also  Infra  99  3466,  3466. 

85.  English'  v.  State,  31  Fla.  S40. 
12  S  6S9. 


Fbr  later  oases,  d««wIopia(|.>^  and  chaagsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  motion  to  dismiss,**  on  the  admission  or  rejection  I  to  its  rulings  as  to  the  competency  of  the  trial 


of  evidence,*^  or  to  the  competency  of  witnesses;**  I  jurors;"   or  on   an   application  for  a  change  of 


'  Mi  Peo.  V.  GreBorjr,  8  Cal.  A.  738, 
97  P  912;  Beard  v.  State,  67  Ind.  8; 
Stata  T.  Bexton,  (Mo.  A.)  189  SW 
M5;  Peo.  v.  Noble.  9  Porto  Rico 
350;  Peo.  v.  HuAoz,  9  Porto 
Rico  420. 

[a]  VoU*  arosMOlw— An  objection 
to  a  refusal  to  allow  a  prosecuting 
attorney  to  enter  a  nolle  prosequi  can 
only  be  preserved  by  bill  of  ezcep- 
tions.  State  v.  Wear,  145  llo.  182, 
4(  SW  1099. 

■otloas  K»— rally  see  supra  i  8414. 
See  also  Infra  }  8460. 

91.  U.  a — Pickett  V.  U.  S., 
21S  U.  S.  456,  30  SCt  266,  64 
L.  ed.  5««. 

Ala.— WUson  ▼.  State,  lit  Ala.  104, 
II  S  «7.  '  .       ,., 

Aria.— Peres  v.  Terr.,  14  Arts.  163, 
115  P  483:  Chaves  v.  Terr.,  14  Aria. 
107,  125  P  488;  Romero  v.  "Terr.,  12 
Aril.  10.  95  P  101. 

Ark.— Pool  v.  State,  121  Ark.  17. 
ISO  SW  339;  RUey  v.  State,  120  Ark. 
450.  179  SW  661;  Green  v.  SUte,  96 
Ark.  176.  131  SW  463,  AnnCasl912B 
27S;  Lawrence  v.  State,  71  Ark.  82, 
71  SW  283.  _  ,    ,.- 

Cal.— Peo.  v.  Buckley,  116  Cal.  146, 
47  P  1009. 

Colo.— Killer   v.   Peo.,   28   Colo.  .96, 

«  P  111-  .-    ... 

Fla.— Bell  v.  State.  65  Fla.   60S,  62 

S  0S4;  Coleman  v.  State,  43  Fla.  S43, 

30  S  684;  Wright  v.  SUte,  42  Fla.  239, 

27  8  863. 

Ida.— Stat«  V.  Peck,  14  Ida.  712.  96 
PH5. 
Ill— Stack  V.  Peo.,  80  111.  82. 
Ind.— Hahn  v.  State,  113  NB  725; 
Donovan  v.  State,  111  NE  438;  Town- 
send  V.  State.  147  Ind.  624,  47  NB  10, 
62  AmSR  477,  37  LRA  294. 

Iowa.— State  v.  Behrens,  109  Iowa 
58,  79  NW  387:  State  v.  Taylor,  68 
Iowa  759,  6   NW  39. 

Kan.— State  v.  Haaerty,  92  Kan. 
(SO,  141  P  174;  State  ▼.  Chlraflal,  86 
Ean.  533.  121  P  364. 

Ky.— BUKK  V.  Com.,  38  SW  684,  18 
KyL  844:  Adwell  v.  Com.,  17  B.  Men. 
310. 

La. — State  v.  Carr,  111  La.  716,  85 
8  839;  State  v.  Hall,  109  La.  290,  33 
8  118;  State  v.  Harris,  107  La.  196, 
31  S  646;  State  v.  Holse,  104  La. 
(3,  28  S  902:  State  v.  Robinson,  62 
La.  Ann.  616,  27  S  124;  State  v. 
Wright.  48  La.  Ann.  1526,  21  S 
110. 

Uo.— SUte  V.  Soper,  207  Mo.  602, 
1K8W  3. 

N.  J.— Johnson  v.  SUte,  29  N.  J. 
L  453  [aS  26  N.  J.  L.  813]. 

N.  M. — ^Terr.  v.  Murray,  6  N.  M. 
454,  30  P  872;  Terr.  v.  Davis,  6  N. 
IJ.  452.  30  P  871. 

N.  T.— Peo.  V.  Garrahan,  19  App. 
DiT.  347,  46  NTS  497  [aff  164  N.  T. 
Hi  mem,  49  NB  1102  mem]. 

Or.— SUte  V.  Martin,  54  Or.  408, 
100  P  1106,  103  P  612;  State  V.  Hayes, 
51  Or.  466.  »4    P  751. 

Porto  Rico. — Peo.  v.  Pa  von.  11  Por- 
to Rico  1;  Peo.  V.  Dlas,  10  Porto  Rico 
441;  Peo.  v.  Aybar,  7  Porto  Rico  617; 
Peo.  V.  Vlruet,  4  Porto  Rico  96. 

S.  D. — State  v.  Harbour,  27  S.  D. 
42.  129  NW  665. 

Tenn. — ^Dennis  v.  SUte,  137  Tenn. 
548.  195  SW  182. 

Tex— Bloch  V.  SUte,  (Or.)  193  SW 
M3;  Wagner  v.  SUte,  (O.)  188  SW 
IMl;  Moore  v.  SUte,  (Cr.)  188  SW 
K!;  Freeman  v.  SUte,  (Cr.)  188  SW 
425:  Sanford  v.  State,  (Cr.)  185  SW 
22;  Austin  ▼.  SUte.  (Gr.)  184  SW 
1S2;  Edwards  v.  SUte,  (Cr.)  181  SW 
»»;  Rea  v.  State,  (Cr.)  179  SW  706; 
Piion  V.  State.  «3r.)  179  SW  561; 
Lawson  V.  SUte,  (O.)  179  SW  567; 
Johnson  v.  State,  76  Tex.  Cr.  846, 
lit  SW  1047;  Gulterrea  v.  SUte,  76 
I«x.  Cr.  119,  170  SW  717;  Reece  v. 
State.  75  Tex.  Cr.  99,  170  SW  317; 
i^iatser  v.  State,  75  Tex.  Cr.  91,  170 
SW  314;  Davis  ▼.  SUte,  73  Tex.  Cr. 
?'  167  SW  1108,  LRA1915A  672; 
"meii  r.  State,  74  Tex.  Cr.  139.  167 
SW  727;  Hewitt  v.  SUte,  74  Tex.  O. 


46,  167  SW  40:  Parker  v.  SUte,  ((3r.) 
.166  SW  462;  Lord  v.  SUte,  73  Tex. 
Cr.  109.  164  SW  1021;  Glrtman  v. 
State,  73  Tex.  Cr.  168,  164  SW  1008; 
Powell  v.  State,  73  Tex.  Cr.  146,  184 
SWv852;  Williamson  v.  State,  72  Tex. 
Cr.  618,  168  SW  436;  Smith  v.  State, 
72  Tex.  Cr.  206,  162  SW  835:  Mayes 
V.  State,  72  Tex.  Cr.  381,  162  SW  520: 
Yatea  v.  SUte,  72  Tex.  Cr.  279,  162 
SW  499;  Brown  v.  SUte,  71  Tex.  Cr. 
353,  162  SW  339;  Jobe  v.  SUte,  72 
Tex.  Cr.  163.  161  SW  966;  Strickland 
v.  State,  71  Tex.  Cr.  582,  161  SW  110;_ 
Humphries  v.  State,  71  Tex.  Cr.  551, 
160  SW  458;  Sharp  v.  SUte.  71  Tex. 
Cr.  633,  160  SW  369;  Veach  v.  SUte, 
71  Tex.  Cr.  181.  159  SW  1069;  Vlck  v. 
State,  71  Tex.  C*.  50,  159  SW  60; 
Fowler  v.  State,  71  Tex.  Cr.  1,  168 
SW  1117;  Baker  v.  State,  (Cr.)  157 
SW  478;  Clifton  v.  SUte,  70  Tex.  Cr. 
846,  156  SW  1179;  Smith  v.  SUte,  70 
Tex.  Cr,  68,  156  SW  645:  Smith  v. 
State,  70  Tex.  Cr.  62.  156  SW  214; 
McDowell  V.  State,  69  Tex.  Cr.  645, 
155  SW  621  (objections  made  In  mo- 
tion for  new  trial  suflScient);  Creed 
V.  State,  69  Tex.  Cr.  464,  155  SW  240; 
Fletcher  v.  State,  69  Tex.  Cr.  136, 
163  SW  1134;  Ortii  v.  State,  (Cr.) 
151  SW  1059;  Peatherstone  v.  State, 
(Cr.)  151  SW  1055;  Gerron  v.  State, 
(Cr.)  161  SW  1048;  Pugh  v.  State,  69 
Tex.  O.  857,  161  SW  646;  Cogglns 
V.  State,  68  Tex.  Cr.  266,  161  SW  111; 
Robison  V.  State,  68  Tex.  Cr.  116, 
150  SW  912;  Marlow  v.  State,  68 
Tex.  Cr.  11,  150  SW  610;  Kelly  v. 
State,  67  Tex.  Cr.  72,  149  SW  110: 
Clanton  v.  SUte,  67  Tex.  Cx.  463,  148 
SW  1096:  Thomas  v.  State,  67  Tex. 
Cr.  465,  148  SW1088;  Teague  v.  State, 

67  Tex.  O.  41,  148  SW  1063;  Rlppe- 
toe  V.  State,  67  Tex.  Cr.  192,  148  SW 
811;  Foster  v.  SUte,  67  Tex.  Cr.  6, 
148  SW  683;  Crus  v.  State,  67  Tex. 
Cr.  93.  148  SW  664;  Welch  v.  State,  66 
Tex.  Cr.  525,  J47  SW  672;  Mclndoo  v. 
State,  66  Tex.  Cr.  307,  147  SW  236; 
Patton  V.  State,  66  Tex.  <3r.,269,  146 
SW^  1189;  Tantia  v.  State,  65  Tex.  O. 
564,  144  SW  947;  Williams  v.  State. 
65  Tex.  Cr.  198,  144  SW  622;  Bost  v. 
State,  63  Tex.  Cr.  464,  144  SW  689; 
McGlnaey  v.  State,  65  Tex.  Cr.  362, 
144  SW  268;  Drake  v.  SUte,  65  Tex. 
Cr.  282,  148  SW  1167;  Lacoume  v. 
State.  66  Tex.  Cr.  146,  143  SW  626; 
Moreno  v.  SUte,  64  Tex.  O.  660,  148 
SW  156,  AnnCasl914C  863:  Bumgar- 
ner  v.  SUte.  (CrJ  142  SW  4:  Allen 
V.  Sthte,  64  Tex.  Cr.  225,  141  SW  983; 
Jenkins  v.  State.  64  Tex.  Cr.  85,  141 
SW  224;  Perry  v.  SUte,  63  Tex.  Cr. 
637.    141    SW    209:    C!hance    v.    SUte, 

68  Tex.  Cr.  602.  141  SW  118;  Morvllle 
V.  State,  68  Tex.  O.  651,  141  SW  98; 
Blllngton  V.  State,  63  Tex.  Cr.  426, 
140  SW  1104;  EMUnR-ton -v.  State,  68 
Tex.  Cr.  420.  140  SW  1102:  Ellington 
V.  State.  63  Tex.  Cr.  427,  140  SW  1101; 
Bllington  V.  State,  63  Tex.  Cr.  424, 
140  SW  1100;  Smith  v.  State.  63  Tex. 
CS-.  183,  140  SW  1096;  Sheppard  v. 
State,  63  Tex.  Cr.  569,  140  SW  1090: 
Jame  v.  State,  63  Tex.  Cr.  559,  140 
SW  1086:  Johnson  v.  State,  63  Tex. 
Ct.  466,  140  SW  347:  Burton  v.  State, 
62  Tex.  O.  648,  138  SW  1019:  Allen 
V.  State,  62  Tex.  Cr.  557,  138  SW  593: 
Mayo  V.  State,  62  Tex.  Cr.  110,  136 
SW  790;  Greer  v.  State,  62  Tex.  O. 
81,  136  SW  451;  Tate  v.  State,  (Cr.) 
136  SW  65;  La  Grone  v.  State.  81  Tex. 
Cr.  170,  135  SW  121;  Hart  V.  State, 
61  Tex.  O.  509.  134  SW  1178;  Rivers 
V.  State,  (Cr.)  132  SW  771;  Bradley 
V.  State,  60  Tex.  Cr.  398,  132  SW  484; 
Eanes  v.  State.  (Cr.)  131  SW  1090; 
Hernandez  v.  State,  60  Tex.  O.  30, 
129  SW  1109;  Flores  v.  State.  (Cr.) 
129  SW  838;  Talbot  v.  State,  68  Tex. 
Cr.  324,  125  SW  906;  Clark  v.  State, 
58  Tex.  Cr.  181.  125  SW  12;  EIUs  v. 
Slate,  57  Tex.  Cr.  601,  124  SW  667: 
Crane  v.  State,  67  Tex.  Cr.  476,  123 
SW  422;  Cleveland  v.  State,  57  Tex. 
Cr.  366,  123  SW  142;  Jackson  v.  State, 
67  Tex.  Cr.  341,  123  SW  142;  Looper 
V.  SUte,  66  Tex.  Cr.  498,  120  SW  880; 


Reno  V.  State,  66  Tex.  O.  229,  120 
SW  429;  Akin  v.  SUte.  56  Tex.  Cr. 
324.  119  SW  863;  Fowler  v.  SUte, 
(Cr.)  116  SW  1150;  Reno  v.  SUte,  64 
Tex.  Cr.  409,  114  SW  148;  Sanders  v. 
State,  54  Tex.  Cr.  171,  112  SW  938; 
Fears  v.  State,  (Cr.)  Ill  SW  734; 
Davis  V.  State,  (Cr.)  110  SW  60; 
Henderson  v.  State,  62  Tex.  O.  614, 
107  SW  820;  Johnson  v.  State,  62 
Tex.  Cr.  201,  107  SW  62;  Sumnerp  v. 
State,  (Cr.)  106  SW  1166;  Mitchell  v. 
State,  52  Tex.  Cr.  231,  106  SW  135: 
Lewis  V.  SUte,  52  Tex.  Cr.  20,  106 
SW  194;  Bender  v.  State,  (Cr.)  102 
SW  408;  Mays  v.  SUte,  60  Tex.  Cr. 
391,  97  SW  703;  Tye  v.  State.  (O.) 
97  SW  701;  Jones  v.  SUte,  60  Tex. 
Cr.  329,  96  SW  930:  Harris  v.  SUte, 
(Cr.)  93  SW  726:  Sly  v.  SUte.  «3r.) 
91  SW  576;  Smith  v.  State,  (O.)  89 
SW  275;  Red.v.  State,  (Cr.)  89  SW 
275;  Holman  v.  State,  (Cr.)  89  SW 
275;  Upton  v.  State.  48  Tex.  Cr.  289, 
88  SW  212;  Ramon  v.  State.  (Cr.) 
87  SW  1043;  Langran  v.  State.  (Cr.) 
85  SW  273:  Adkins  v.  State,  (C!r.) 
85  SW  17;  Hartley  v.  State,  47  Tex. 
Cr.  41.  83  SW  190;  Wilson  v.  Stats, 
(Cr.)  82  SW  1042;  Rodgers  v.  SUte, 
47  Tex.  O.  195.  82  .''W  1041;  Dutton  v. 
State,  (Cr.)  82  SW  611:  Usher  t. 
State,  47  Tex.  Cr.  98.  81  SW  712; 
Parks  V.  State,  (O.)  79  SW  542; 
Harris  v.  State.  (Cr.)  79  SW  53a: 
Thompson  v.  SUte.  46  Tex.  Cr.  897, 
77  SW  449;  Mathews  v.  Stote. 
(Cr.)  77  SW  218:  Redd  v.  State.  (Cr.) 
77  SW  214;  Brooks  v.  State,  46  Tex. 
Cr.  206.  76  SW  607:  Stanley  v.  State, 
(Cr.)  74  SW  318;  Jewell  v.  SUte.  44 
Tex.  Cr.  828,  71  SW  286;  Frederick- 
son  V.  State,  44  Tex.  O.  288,  70  SW 


764;   Coleman   v.    SUte,    (Cr.)    70   SW 
19;    Glover    v.    State.     (Cr.)     67    SW 

— r.)    66   SW 

r.)    60   SW 
•.)    58    SW 


1019;    Shaffer  v.    State,    (Cr.)    66   SW 

1072;    Adams    v.    SUte,    (Cr.f    "" 

255;  Smith  v.  State,  (Cr.) 
101;  Stevens  *.  State,  (Cr.)  58  SW 
96;  Johnson  v.  State,  42  Tex'.  Cr,  103. 
58  SW  69;  Galloway  v.  State,  42  Tex. 
Cr.  380,  67  SW  658;  Wynne  v.  StatA, 
41  Tex.  Cr.  504,  65  SW  837;  Lega  v. 
State.  36  Tex.  Cr.  88,  84  SW  926.  86 
SW  881;  elements  v.  SUte,  84  Tex. 
Cr.  616.  31  SW  642;  Slmms  v.  State, 
32    Tex.    Cr.    277,   22    SW   876. 

Utah.— U.  S.  V.  Duggins,  11  Utah 
430.   40  P  707. 

Va. — Longley  v.  Com..  99  Va.  807, 
37  SE  339;  Kibler  v.  Com..  94  Va. 
804.   26  SE  858. 

W.  Va. — State  v.  Jones,  77  W.  Va. 
635,  88  SB  45:  SUte  V.  Henaghan,  73 
W.  Va.  706,  81  SB  589. 

See  also  infra  I  3423;  supra  i 
8416. 

98.  Ray  r.  State,  1  Greene  (Iowa) 
316,  48  AmD  879  (objection  that  wit- 
ness was  not  competent  because  his 
name  was  not  indorsed  upon  the  in- 
dictment); Trexevant  v.  State,  66  Tex. 
Cr.  172,  146  SW  1191-  Fay  v.  State, 
(Tex.  O.)  70  SW  744;  Magee  v.  SUte. 
(Tex.  Cr.)  43  SW  98;  Jackson  v. 
State,  (Tex.  O.)  38  SW  990;  Anderr 
son  V.  State,  (Tex.  Cr.)  24  SW  644 
(objection  that  witness  was  Incom- 
petent because  he  violated  the  rule 
of  separation).  See  also  Infra  {S 
3423.    3465. 

99.  State  v.'  Jackson,  12  La.  Ann. 
679;  SUte  v.  Bobbst.  269  Mo.  214,  19i6 
.SW  257;  State  v.  Howard,  118  Mo. 
127.  24  SW  41;  SUte  v.  (iordon,  35 
Mont.  458,  90  P  173;  Simmons  v. 
State,  (Tex.  O.)  186  SW  826;  Mar- 
tinez V.  State,  69  Tex.  (>.  280.  153  SW 
886;  Teague  v.  State,  67  Tex.  Cr.  41, 
148  SW  1063;  Blackwell  v.  State,  51 
Tex.  Cr.  24.  100  SW  774;  York  v. 
State.  (Tex.  Cr.)  82  SW  517;  Thomp- 
son V.  State.  46  Tex.  O.  397,  77  SW 
449;  Mathews  v.  State,  (Tex.  Cr.)  77 
SW  218:  Nubel  v.  State,  (Tex.  Cr.) 
65  SW  374;  Goodson  v.  State,  (Tex. 
Cr.)  41  SW  604.  See  also  infra  S 
3461. 

[a]  BrUama*  aa  to  the  iaoompa- 
taaoy  of  a  Jturor  must  be  preserved 
by  a  bill  of  exceptions.  Simmons  v. 
SUte,   (Tex.  Cr.)   186  BW  826. 
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Tonoe;'  to  its  mlings  on  a  motion  in  arrest,*  or  on  a 
motion  to  quash  the  indiotment  or  information,* 
or  to  quash  the  venire,*  or  the  warrant;'  or  to- its 
mlings  on  a  motion  to  compel  election,*  or  on  an  ap- 
plication to  withdraw  a  plea  of  guilty,'  or  to  with- 
draw an  announcement  of  ready  for  trial  j^  to  al- 


leged error  in  denying  a  motion  for  eontinoaaoe  ;* 
to  alleged  error  in  overmling  a  plea  in  abatement,** 
or  in  striking  a  plea  of  former  jeopardy;^'^  to  al- 
leged error  in  the  mode  of  impaneling  the  trial 
jury,'*  or  in  the  administration  of  the  oaths  to  o£- 


1.    Ala. — Jones  v.  State,  77  Ala.  98. 
111.— Peo.  V.  Ellsworth,  261  III.  276, 

103  NB  IDOS. 

La. — State  v.  Johnson.  104  La.  417, 
39  S  24,  81  AmSR  139;  State  v.  Wil- 
liams, 30  La.  Ann.  1023. 

Hd. — Cochran  v.  State,  119  Md.  689, 
87  A  400. 

Mo. — State  v.  Sprouse,  177  SW  338; 
State  V.  Nare.  185  Mo.  125,  84  SW  1; 
State  V.  Taylor,  132  Mo.  282,  33  SW 
114BjSUte  V.  Gamble,  119  Mo.  427, 
24  SW  1030;  State  v.  Ware,  89  Mo. 
332 

Porto  Rico. — Peo.  v.  Mufios,  9  Porto 
Rico  420;  Peo.  y,  Ramos,  3  Porto 
Rico  S68. 

Tex. — ^Ross  v:  State,  76  Tez.  Cr.  69, 
170  SW  806;  Smttb  v.  State,  74  Tex. 
Cr.  228,  167  SW  843;  Buckingham  v. 
SUte,  73  Tex.  Cr.  101,  164  SW  4  (mis- 
conduct of  spectators  during  trial); 
Plnson  V.  State,  68  Tex.  Cr.  311,  151 
8W  656:  Holmes  v.  State,  68  Tex.  Cr. 
17,  160  SW  926;  Treadway  v.  State,  66 
Tex.  Cr.  208,  144  SW  655:  Jackson  V. 
State,  63  Tex.  Cr.  361,  139  SW  1156: 
Joy  V.  State,  67  Tex.  Cr.  93,  123  SW 
684;  BlBworth  v.  State,  52  Tex.  Cr.  1, 

104  SW  903;  Mfller  v.  State.  (Cr.)  91 
SW  682;  King  v.  State,  (Cr.)  64  SW 
246;  Mott  v..State,  (Cr.)  51  SW  368; 
Underwood  v.  State,  38  Tex.  Cr.  193, 
41  SW  618;  Kutch  v.  State,  32  Tex. 
Cr.  184,  22  SW  694;  Smith  v.  State, 
«  Tex.  Cr.  14,  19  SW  262:  Prnltt  v. 
State.  20  Tex.  A.  129;  Maklnson  v. 
State,  16  Tex.  A.  133;  Harrison  ▼. 
State,  8  Tex.  A.  558. 

See  also  Infra  J  3460. 

a.  State  V.  Finley,  193  Mo.  202, 
91  SW  942;  State  v.  Brown,  (Mo.  A.) 
189  SW  820;  Tucker  v.  State,  67  Tex. 
Cr.  476,  145  SW  611  (misdemeanors 
Jtlleged  In  separate  counts).  See  also 
infra  J  3468.  But  see  supra  I  3414 
text  and  notes  27.  28. 

a.  Ala. — Chandler  v.  State,  165  Ala. 
Ill,  61  S  610;  Mitchell  v.  State,  (A.) 
72  S  607;  Clark  v.  State,  (A.)  72  S 
291;  Weyms  v.  State,  13  Ala.  A.  297, 

69  S  310;  Tarpey  v.  State,  8  Ala.  A. 
432,  63  S  17. 

Cal.— Peo.  V.  Long,  121  Cal.  494, 
S3  P  1097. 

Colo. — ^Bergdahl  v.  Peo.,  27  Colo. 
302,  61  P  228. 

Oa. — Banlcs  T.  State,  114  Qa.  116, 
89  SE  947. 

La.— State  v.  White,  37  La.  Ann.  172. 

Mo. — State  v.  Humfeld,  253  Mo.  840, 
161  SW  735;  State  v.  Hicks,  160  Mo. 
468.  61  SW  193;  State  v.  Wllholt.  142 
Mo.  619.  44  SW  718;  State  v.  Fraker, 
137  Ho.  258,  38  SW  909!  State  v.  Hen- 
derson, 109  Mo.  292.  19  SW  239;  State 
V.  Thruston,  83  Mo.  271;  State  v. 
Boehler,  148  Mo.  A.  614,  128  SW  518; 
State  V.  Russell,  69  Mo.  A.  441. 

Pa. — Om.  ▼.  Mock,  23  Pa.  Super. 
81. 

But  see  supra  I  3414.  See  also 
infra  i  3459. 

4.  Harris  ▼.  State,  4  Ala.  A.  61, 
68  S  759;  Norrls  t.  State,  (Tex.  Cr.) 
106  SW  137;  Dodd  v.  State,  (Tex.  Cr.) 
82  SW  510.     See  also  infra  J  3461. 

5.  Chandler  t.  State,  166  Ala.  Ill, 
51   S  610. 

e.  State  V.  Shellman,  (Mo.)  192 
,  SW  436;  State  v.  RIgall,  169  Mo.  659, 

70  SW  160;  Knight  y.  State,  64  Tex. 
Cr.  541,  144  SW  M7;  Brooks  v.  State, 
45  Tex.  Or.  206,  75  SW  507.  See  also 
infra  {  3459  text  and  note  91. 

V.  Alexander  v.  State,  69  Tex.  Cr. 
28,  152  SW  436. 

8.  Compton  y.  State,  (7  Tex.  Cr. 
15,  148  SW  680;  Payne  v.  State,  60 
Tex.  Cr.  604,   181   SW  1101. 

9.  C^l. — ^Peo.  y.  Besold,  154  Cal. 
368,  97  P  871;  Peo.  y.  Buck,  151  Cal. 
200,  91  P  629;  Peo.  y.  Weaver,  47  Cal. 


106; 'Peo.   V.  Ashnauer,   47  Cal.  98. 

Colo. — Askew  V.  Peo.,  23  Colo.  446, 
48  P  524 

Ky— Hollln  y.  Com.,  163  Ky.  392, 
173  SW  1106. 

La. — State  v.  Bordelon,  141  La.  611, 
76  S  429;  State  v.  Charloi  8  Rob.  629; 
State  y.  Hebert,  Mann.  Unrep.  Cas. 
303. 

Mo. — State  V.  Gilbert.  186  SW  1003: 
State  y.  Bishop,  231  Mo.  411,  133  SW 
33;  State  v.  Page,  212  Mo.  224,  110 
SW  1057;  State  v.  Bates,  182  Mo.  70, 
81  SW  408;  State  v.  Palmer,  161  Mo. 
152,  61  SW  651:  State  v.  Wiley,  82 
Mo.  A.  61. 

Porto  Rico. — Peo.  y.  Guzman,  16 
Porto  Rico  276. 

Tex— Parrls  y.  State,  (Cr.)  194  SW 
1111;  Carson  v.  State,  (Cr.)  190  SW 
146;  House  v.  State,  (Cr.)  189  SW 
488;  Moore  y.  State;  (Cr.)  188  SW 
978;  Smith  y.  State,  (Cr.)  179  SW 
1165;  Womack  v.  State,  74  Tex.  Cr. 
640,  170  SW  139;  James  y.  State,  74 
Tex.  Cr.  139,  167  SW  727;  SwlUey  v. 
State,  73  Tex.  Cr.  619,  166  SW  733; 
Smith  y.  SUte.  73  Tex.  Cr.  621,  165 
SW  574;  Gorrell  v.  State,  73  Tex.  Cr. 
232,  164  SW  1012;  Jobe  y.  State,  72 
Tex.  Cr.  163,  161  SW  966;  Betts  v. 
State,  71  Tex.  Cr.  204,  169  SW  1069; 
Ward  V.  State,  70  Tex.  Cr.  393,  159 
SW  272;  Fowler  y.  State,  71  Tex.  Cr. 
1.  158  SW  1117;  Dennis  v.  State,  71 
Tex.  O.  162,  158  SW  1008;  Northeutt 
y.  State,  70  Tex.  Cr.  577,  158  SW  1004; 
Dawson  y.  State,  70  Tex.  Cr.  8,  155 
SW  266;  Creed  y.  State,  69  Tex.  Cr. 
464,  156  SW  240;  Edwards  y.  State,  69 
Tex.  Cr.  44."  162  SW  926;  Ortla  y. 
State,  68  Tex.  Cr.  608,  151  SW  1059; 
Washington  y.  State,  68  Tex.  Cr.  589, 
151  SW  818:  Clanton  v.  State,  67  Tex. 
Cr.  463,  148  SW  1095:  Tyler  v.  State, 
67  Tex.  Cr.  472,  148  SW  1086;  Teague 
V.  State,  67  Tex.  Cr.  41,  148  SW  1063; 
Rlppetoe  y.  State,  67  Tex.  Cr.  192, 
148  SW  811;  Williams  v.  State,  67 
Tex.  Cr.  287.  14S  SW  763;  Hlnton  v. 
State,  65  Tex.  Cr.  408,  144  SW 
617;  Moore  v.  State,  66  Tex. 
Cr.  463.  144  SW  598:  Brown  y. 
State,  66  Tex.  Cr.  121,  144  SW  265; 
Wormley  v.  State,  65  Tex.  C!r.  48, 
143  SW  615;  Berg  v.  State,  64  Tex. 
Cr.  612,  142  SW  884;  Browning  y. 
State.  64  Tex.  Cr.  148,  142  SW  1; 
Walker  y.  State,  63  Tex.  Cr.  70,  141 
SW  248;  Etepy  y.  State.  63  Tex.  Cr. 
625,  140  SW  1088;  Teel  v.  State,  63 
Tex.  Cr.  460,  140  SW  340;  Fields  v. 
State,  63  Tex.  Cr.  283,  139  RW  978; 
Dehunt  v.  State.  (Cr.)  138  SW  1013; 
Gaines  y.  State,  63  Tex.  Cr.  73,  138 
SW  387;  Sullivan  v.  State,  62  Tex. 
Cr.  410,  137  SW  700;  Hartfleld  y. 
State,  61  Tex.  Cr.  515,  134  SW  1180; 
Rivers  v.  State,  (Cr.)  132  SW  771: 
Wesley  y.  State,  60  Tex.  Cr.  299,  131 
8W'1107:  Payne  v.  State,  60  Tex. 
Cr.  822,  131  SW  1101;  Lemons  V. 
State,  69  Tex.  Cr.  299.  128  SW  416; 
MIlo  v.  State,  59  Tex.  Cr.  196,  127 
SW  1025;  Ward  y.  State,  59  Tex.  Cr. 
82,  126  SW  1145;  Talbot  v.  State,  68 
Tex.  Cr.  324,  126  SW  906;  Davis  v. 
State,  57  Tex.  Cr.  637,  124  SW  634; 
Franks  v.  State,  67  Tex.  Cr.  131, 
122  SW  21;  Banks  v.  State,  66  Tex. 
Cr.  262,  119  SW  847;  Crawford  v. 
State,  56  Tex.  Or.  211,  119  SW  690; 
Fowler  v.  State,  (Cr.)  116  SW  1150: 
Hall  V.  State.  55  Tez.  Cr.  267.  116 
aw  808;  Clark  y.  State,  66  Tex.  Cr. 
343.  116  SW  681;  Mitchell  v.  State,  66 
Tex.  Cr.  62,  114  SW  830:  Taylor  v. 
State,  (O.)  114  SW  829;  Martin  v. 
State,  54  Tex.  Cr.  439,  113  SW  274; 
Woodward  v.  State,  54  Tex.  C!r.  86, 
111  SW  941;  Sample  v.  State,  52  Tex. 
Cr.  505,  108  SW  686,  124  AmSR  1103: 
Cason  V.  State,   52   Tex.  O.   220,   106 


SW  337;  Sue  y.  State,  52  Tex.  Cr. 
122,  106  SW  804;  White  v.  State,  (Cr.) 
105  SW  799;  Benson  v.  State,  51  Tex. 
Cr.  367,  103  SW  911;  Salinas  y.  State, 
<Cr.)  102  SW  116;  Cole  v.  SUte,  (Cr.) 
101  SW  449:  Horton  v.  State.  (Cr.) 
98  SW  837:  Bogue  v.' SUte,  (Cr.)  97 
SW  698:  Moore  y.  State,  49  Tex.  Cr. 
449,  96  SW  327:  Bruster  v.  State.  50 
Tex.  Cr.  147,  95  SW  1066;  Perex  v. 
SUte.  50  Tex.  Cr.  34.  94  SW  1036; 
Daniels  v.  State.  (Cr.)  90  SW  28; 
Griffith  V.  Stafe,  48  Tex.  Cr.  575.  89 
SW  832;  Hall  v.  State.  (Cr.)  88  SW 
244;  Martlnus  v.  State.  (Cr.)  84  S'W 
827;  Parker  v.  State,  47  Tex.  Cr.  531. 
84  SW  822.  122  AmSR  710;  Collins 
v.  SUte,  47  Tex.  Cr.  303.  83  SW  806: 
Mills  V.  State,  47  Tex.  Cr.  220,  82  SW 
1045;  Rodgers  v.  State,  47  Tex.  Cr. 
195.  82  SW  1041:  Sayles  v.  State, 
(Cr.)  82  SW  1039:  Leach  v.  State. 
(Cr.)  82  SW  1036;  McComas  y.  State. 
(Cr.)  81  SW  1212;  Usher  y.  State, 
(Cr.)  81  SW  712;  Taylor  T.  State. 
(Cr.)  81  SW  299;  McClarney  v.  State, 
(Cr.)  80  SW  1142:  Ragland  v.  State. 
(Cr.)  80  SW  1006;  Jones  v.  State, 
(Cr.)  77  SW  802;  Cubtne  v. 
State,  44  Tez.  Cr.  596,  73  SW  S96,  45 
Tex.  Cr.  108,  74^  SW  39;  Jackson  v. 
State,  (Cr.)  71  SW  972:  Hargrove  v. 
State,  (Cr.)  66  SW  1070;  Hatcher  v. 
State,  43  Tex.  Cr.  237.  66  SW  97;' 
Adams  v.  State,  (Cr.)  60  SW  256;  St. 
Louis  y.  SUte,  (Cr.)  69  SW  889; 
Wade  ▼.  State,  ^(Cr.)  68  SW  1004; 
Burris  y.  State,  (Cr.)  68  SW  1003; 
Holton  y.  SUte,  (O.)  68  SW  1003; 
Toler  v.  State,  41  Tex.  Cr.  659,  66  SW^ 
917;  Harris  v.  State,  (Cr.)  66  SW 
622;  Calandria  v.  State,  (O.)  54  SW^ 
583;  Kyle  v.  State,  (Cr.)  53  SW  846; 
Adcock  V.  State,  41  Tex.  Cr.  288,  53 
SW  845:  Flnner  v.  State,  (Cr.)  53  SW^ 
113:  Wllks  V.  SUte,  (Cr.)  61  SW  902; 
May  V.  State,  (Cr.)  61  SW  242; 
Maeyers  v.  State,  (Cr.)  49  SW  381; 
West  V.  SUte,  40  Tez.  Cr.  148,  49  SW^ 
95;  Wright  v.  State,  40  Tex.  Cr.  4S. 
48  SW  191;  Pulley  v.  State.  (Cr.)  47 
SW  1006;  Black  y.  SUte,  (Cr.)  47  SW 
992;  Phillips  v.  State,  (Cr.)  45  SW 
709;  Kllpatrick  v.  State,  39  Tex.  Or. 
10,  44  SW  830;  EUls  v.  State,  (Cr.) 
43  SW  978:  HofTman  v.  State.  (Cr.) 
42  SW  309:  Webb  v.  State,  (Cr.)  40 
SW  989-  Jones  v.  SUte,  (Cr.)  38  SW 
992;  McMllHan  v.  State,  (Cr.)  37  SW 
831;  Valdes  v.  State,  (Cr.)  35  SW  872; 
Willis  y.  State,  (Cr.)  33  SW  341; 
Sutton  y.  State,  (Cr.)  28  SW  537; 
Nelson  v.  State.  1  Tex.  A.  41  (even 
though   the   case  be   a   capital    one). 

Wash. — State  v.  Lee  Wing  Wah. 
63  Wash.  294,  101  P  873;  State  v. 
Anderson,  20  Wash.  193,  66  P  39; 
State  v.  Howard,  15  Wash.  426,  48 
P  660. 

[a1  M.  rsoltal  la  the  JnOffmsat  that 
a  continuance  was  refused,  with  the 
exception  thereto,  will  not  dispense 
with  the  production  of  the  bill  of 
exceptions.  Hays  y.  SUte.  (Tez.  Cr.) 
20  SW  648;  Prator  v.  SUte.  16  Tez. 
A.  363. 

IOl  State  y.  Hayden,  (Mo.)  190 
SW  311;  State  v.  Glasscock.  232  Mo. 
278.    134    SW    549. 

11.  Jones  V.  SUte,  72  Tez.  Cr.  496. 
182  SW  1142. 

18.  Ala. — Gaines  v.  State,  146  Ala. 
16,  41  S  866;  Anderson  v.  SUte,  10 
Ala.  A.  66,  66  S  262. 

Ark. — Kennedy  v.  SUte,  119  Ark. 
611,  178  SW  920. 

111.— Peo.  V.  Stowers,  264  III.  688. 
98  NE  986. 

Mich. — Peo.  V.  Ek^rlus,  124  Mich. 
616.  83  NW  628. 

Mo. — State  v.  Gordon,  196  Mo.  186, 
95  SW  420  (special  ventre);  SUte  y. 
Duncan.   116  Mo.   288,   22  SW  699. 


^or  lattr  iwis.  fliTilmrmfritir  t— *  tTmnf"  1"  fr  '~it  -"~  cumulative  Annotations,  same  title,  page  and  note  number. 
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fieers  and  trial  jurors  ;>'  and  to  alleged  error  in 
the  refnsal  of  the  court  to  reduce  the  sentence.** 
The  mle  has  also  been  held  to  include  questions 
as  to  the  refusal  of  the  prosecution  to  call  certain 
witnesses;*'  questions  as  to  service  on  defendant  of 
a  eopy  of  the  indictment;"  questions  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  a  conviction;** 
and  questions  as  to  variance  between  the  indictment 
and  proof."  Within  the  rule  has  also  been  included 
objections  that  an  interpreter  was  not  sworn  ac- 
cording to  law;*»  objections  to  alleged  improper  re- 
marks or  conduct  of  counsel,'"  or  of  the  trial  judge,'* 


or  of  a  state's  witness  while  testifying;''  objections 
relating  to  misconduct  on  the  part  of  the  trial  jury," 
or  that  a  juror  was  insane,'*  or  that  during  a  tem- 
porary Buspensiotn  of  the  trial  the  jurors  were 
drawn  and  served  in  other  cases ;"  and  an  objection 
that  the  case  was  tried  while  an  application  for  a 
change  of  venue  was  pending."  Matters  which  oc- 
curred during  the  trifd  in  the  presence  of  the  court 
not  otherwise  of  record,  can  be  Shown  only  by  a 
bill  of  exceptions  or  its  equivalent."  The  rulings 
of  the  trial  court  on  a  motion  for  a  new  trial  cannot 
be  reviewed  in  the  absence  of  a  bill  of  exceptions,'* 


N.  M.— Terr.  v.  Lobato,  17  N.  M. 
«6,  134  P  222,  L.RA1917A  1226. 

Tex. — Rodripiea  v.  State,  68  Tex. 
Cr.  185,  150  SW  1187;  Veaa  v.  State, 
55  Tex.  Cr.  125,  114  SW  880: 
Relnhard  v.  State,  52  Tex.  Cr.  59,  106 
.SW  128. 

See  also  Infra  3459. 

[a]  Th»  evidence  relatlnc  to  the 
iaipanellTig  of  the  joxj  must  appeal 
in  the  bill  to  enable  the  appellate 
court  to  review  the  rulings  of  the 
trial  court  on  a  challenge  for  cause. 
DInsmore  v.  State,  61  Nebr.  418,  86 
XW  445. 

[b]  A.  thtavaet  to  tbe  Jvcr  ia 
yrAtXag  submitted  to  the  court,  as 
shown  in  Its  Journal,  becomes  a  part 
of  the  record  without  a  bill  or  a 
statement  of  facta.  State  v.  Vance, 
29  Wash.   436,  70  F  84. 

13.  Meyers  v.  State,  163  Ind.  345, 
71  NE   957;    Smith   V.   State,    65   Tex. 

.  Cr.  65,   143   SW  643;   Miller  v.  State, 
*  (Tex.  Cr.)    91   SW  582;  Samsohen  v. 

State,  8  Tex.  A.  45;  Hartlgan  v.  Terr., 

1  Wash.  T.  447. 

14.  Peo.  v.  Brenes,  9  Porto  Rico 
503. 

ISk  Sanders  v.  State.  54  Tex.  Cr. 
171.  112  SW  938.  _ 

16.  Harris  v.  State,  (7  Tex.  Cr. 
tSl,  148   SW  1074. 

17.  Ala. — Blackwell  v.  Btete.  8 
Ala.  A.  430,  62  S  1034. 

Fla. — Adams  v.  State,  72  Fla.  S2, 
7!  S  478. 

111.— Peo.  V.  Jennings,  262  111.  684, 
H  NE  1077,  48  LRANS  1206. 

Or.— Ex  p.  Harrell.-67  Or.  96,  110 
P  493. 

Tex. — Besenta  v.  State,  (Cr.)  179 
SW  1185;  Gragrara  v.  State,  (Cr.)  179 
8W  1186;  Bums  v.  State,  ((ir.)  90  SW 
27;  Edwards  v.  State,  (Cr.)  89  SW 
416;  Jones  ▼.  State,  (Cr.)  89  SW  275; 
Coynes  v.  State,  (Cr.)  85  SW  1073; 
Day  T.  State,  (O.)  84  SW  829;  Barre 
T.  State.  (Cr.)  84  SW  692;  Bailey  v. 
State,  (Cr.)  84  SW  588;  Stanton  v. 
State.  (O.)  82  SW  1049;  Provata  v. 
State,  (Cr.)  82  SW  1040;  Reed  v. 
State,  (Cr.)  81  SW  808 ;  Vleacas  v. 
State,  (Cr.)  81  SW  292;  Reed  v.  State, 
(Cr.)  79  SW  307;  Harkey  v.  State, 
iCr.)  71  SW  754;  Scott  v.  State.  (Cr.) 
TO  SW  744;  Ticer  v.  State,  (Cr.)  49 
SW  376;  Jones  v.  SUte,  (Cr.)  49  SW 
»1;  Fields  v.  SUte.  (Cr.)  48  SW  614; 
Wauams  V.  State.   (Cr.)  44  SW  291. 

18.  Beal  V.  State,  138  Ala.  94,  35 
S  58;  Kirby  v.  SUte,  139  Ala.  87,  86 
B  721;  SUte  v.  Foley,  247  ^o.  607, 
IS3  SW  1010;  Rountree  v.  SUte,  (Tex. 
Cr.)  58  SW  106. 

19.  Moreno  v.  SUte,  71  Tex.  (3r. 
4(0,  160  SW  861. 

la  See  supra  I  8417.  See  also  in- 
fra I  1462. 

31.  Fla. — Pinlayson  v.  SUte,  46 
Fla.  81,  35  S  208. 

ImJ. — McPhersor  v.  SUte,  178  Ind. 
SS3,  99  NE  984  (allowing  prisoner  to 
be  restrained  by  shackles  or  man- 
acles during  trial). 

Iowa. — SUte  V.  La  Orange,  99  Iowa 
10.  68  NW  657;  SUte  v.  Hall.  79  Iowa 
(74,  44  NW  914. 

La. — 8UU  V.  Bernard,  182  La.  463, 
(1  S  528  (the  question  concerning 
vbich  the  trial  judge  made  the  ob- 
jectionable remark  snould  be  stated). 

Mo.— SUte  V.  O'Kelley,  121  Mo.  A. 
178.  (8  SW  804. 

S  D.— SUte  V.  Rash,  27  S.  D.  186, 
IW  NW  91,  AnnCasl»ltD  666. 


Tex. — Sanford  v.  State,  (Cr.)  186 
SW  22;  Howard  v.  State,  (Or.)  178 
SW  506;  Clary  v.  SUte,  68  Tex.  <3r. 
290,  150  SW  919:  Jaramillo  v.  State, 
67  Tex.  Cr.  60.  147  SW  600;  Williams 
V.  State,  66  Tex.  Cr.  198,  144  SW 
622;  Poote  v.  SUte,  65  Tex.  Cr.  368, 
144  SW  276,  AnnCasl916A  1184; 
Howard  v.  State,  65  Tex.  Cr.  26,  143 
SW  178;  Greer  v.  SUte,  62  Tex.  Cr. 
81.  136  SW  451;  Marsh  v.  State,  (Cr.) 
131  SW  1067;  Horton  v.  State,  (Cr.) 
116  SW  1162;  Keats  v.  SUte,  (O.) 
24  SW  648;  Copeney  v.  SUte,  10  Tex. 
A.  473. 

[a]  Wheiw  th«  ooadnot  eoBq^alaad 
ot  ynm  tli*  latemmtlaa  by  the  ooort 
of  the  unineat  of  def eBaasfa  oonii- 
■•1,  the  bill  should  set  out  what  that 
argument  was  and  what  the  court 
said  in  interrupting  it.  SUte  v.  Bull- 
ing, 104  Mo.  204,  15  SW  367,  16  SW 
830. 

aa.  Marlow  V.  Bute,  68  Tex.  Ct. 
11,  160  SW  610. 

88.  Osburn  v.  SUte,  164  Ind.  262, 
73  NE  601;  SUte  v.  Hessian,  58  Iowa 
68,  12  NW  77;  SUte  v.  Given,  82  La. 
Ann.   782;   Jones   v.   State,    (Tex.  Cr.) 

177  SW  971;  Mclndoo  v.  State,  66 
Tex.  Cr.  807,  147  SW  285;  Berg  v. 
SUte,  64  Tex.  Cr.  612,  142  SW  884; 
Garner  v.  SUte,  62  Tex.  Cr.  626,  138 
SW  124;  Bocanno  v.  State,  60  Tex.  O. 
607,  182  SW  777;  Flores  v.  State, 
(Tex.  Cr.)  129  SW  838;  Brandt  v. 
State,  57  Tex.  Cr.  167,  122  SW  23: 
Bally  V.  State,  (Tex.  Cr.)  115  SW 
1191;  Rodgers  v.  SUte.  47  Tex.  C*. 
195,  82  SW  1041:  Lewis  v.  SUte, 
(Tex.  Cr.)  75  SW  788;  Dodd  v.  State, 
44  Tex.  Cr.  480,  72  SW  1015;  Wheat- 
ly  V.  SUte,  (Tex.  Ct.)   39  SW  672. 

94.    Springer  v.  State,  63  Tqx.  C^. 
266,    140    SW    99. 
as.    Kennedy  v.  SUte,  119  Ark.  611, 

178  SW  920. 

36.  SUte  V.  Allen,  267  Mo.  49,  188 
SW  329. 

87.  Brumfleld  v.  State,  102  Miss. 
610,  69  S'849,  921;  SUte  v.  Drake, 
11  Or.  896,  4  P  1204;  Nowlin  v. 
SUte,  (Okl.  Cr.)  115  P  626;  Saun- 
ders V.  SUte,  4  Okl.  Ct.  264,  111  P 
965,  AnnC!asl912B  766;  Cochran  v. 
SUte,  4  Okl.  Cr.  879,  111  P  974; 
Hannura  v.  State,  90  Tenn.  647,  18 
SW  269. 

a&  XJ.  S. — In  re  Grove,  180  Fed. 
62,   103  CCA  416. 

Ala.— Brltton  v.  State,  (A.)  74  S 
721:  Walts  V.  SUte,  (A.)  73  S  766; 
Hollis  V.  State,  (A.)  78  S  768  (a  mo- 
tion to  set  aside  verdict) ;  SUss  v. 
State,  (A.)  73  S  749;  Hazelwood  v. 
State,  (A.)  73  S  827;  Smith  v.  SUte, 
(A.)  73  B  824;  Mitchell  v.  SUte,  (A.) 
72  S  507. 

Ark. — Quertermous  v.  SUte,  114 
Ark.  452,  170  SW  225. 

Cal.— Peo.    v.   Ah  Fat,    47   C:al.    631. 

Colo. — Edwards  v.  Peo.,  26  Colo. 
539,  59  P  56;  Rowe  v.  Peo.,  26  Colo. 
642,   59    P   67. 

na. — Baxley  v.  SUte,  72  Fla.  228, 
72  S  677;  Palmore  v.  State,  85  Fla. 
639,  62  S  581;  Smith  v.  SUte,  57  Fla. 
24,  48  S  744;  BarnhlU  v.  State,  56 
Fla.  16,  48  S  261;  Johnson  v.  SUte, 
53  Fla.  42,  43  S  430;  Harris  v.  SUte, 
63  Fla.  37,  48  S  311;  Parnell  v.  State, 
47  Fla.  90,  36  S  165;  Johnson  v. 
SUte,  47  Fla.  36,  36  S  166;  Cooper 
V.  SUte,  47  Fla.  21.  36  S  68;  McDon- 
ald V.  State,  48  Fla.  149,  35  S  72; 
Coleman   v.   SUte,   43   Fla.   548,   SO  S 


684;  HIgglnbotham  v.  State,  42  Fla. 
573,   29  S   410,   89   AmSR  237. 

Ida.— SUte  V.  Smith,  5  Ida.  291, 
48  P  1060:  SUte  v.  Larklns,  5  Ida. 
200,  47  P  946. 

III.— Peo.  V.  Tielke.  269  ni.  88,  102 
NE  229;  Peo.  V.  Liedecker,  268  Ul. 
395,  101  NE  556;  Gallagher  v.  Peo.. 
211  111.  158,  Tl  NE  842  [all  110  lU. 
A.  250];  Harris  v.  Peo.,  130  111.  457, 
22  NE  826;  GUI  v.  Peo.,  42  111.  821; 
Dachsenbuehler  v;  Peo.,  89  IlL  A. 
493 

Ind.-~08burn  v.  SUU,  164  Ind.  262. 
78  NE  601;  Campbell  v.  SUte,  148 
Ind.  627,  47  NE  221:  Reynolds  v. 
SUte,  147  Ind.  8,  46  NE  81. 

Iowa. — State  v.  Chapman,  81  NW 
783. 

kan. — State  v.  RoberU,  (7  Kan.  6Sl, 
73  P  905 

Ky.— Miller  v.  Com.,  117  Ky.  M,  79 
SW  2b0,  25  KyL  1931,  77  SW^682, 
25  KyL  1236. 

La. — State  v.  Evans,  135  La.  891, 
86  S  259;  Clarke  V.  Lassus,  188  La. 
667,  63  S  259;  SUte  v.  Rlney,  126 
La.  121,  51  S  89;  State  v.  Hauser, 
112  La.  313,  36  S  396;  SUte  v  C^rr, 
111  La.  716,  36  S  839;  SUte  v.  Michel, 
111  La.  434,  35  S  629;  State  v.  Sluts, 
106  La.  637,  31  S  179;  SUte  v.  Na- 
poleon, 104  La.  164,  28  S  972;  SUte 
V.  Reed.  49  La.  Ann.  704,  21  S  738; 
State  V.  Williams,  35  La.  Ann.  742; 
State  V.  Chatman,  34  La.  Ann.  881. 

Mo. — SUte  V.  Morgan,  243  Mo.  629, 
147  SW  970;  State  V.  Lawler,  220 
Mo.  26,  119  SW  639;  SUte  V.  Rhodes, 
220  Mo.  9,  119  SW  391;  State  V.  Jack- 
son, 209  Mo.  397.  107  SW  1067:  SUte 
V.  Modlln,  197  Mo.  370,  95  SW  345: 
SUte  V.  Miller.  189  Mo.  673,  88  SW 
607;  SUte  v.  Handley,  144  Mo.  118, 
45  SW  1088;  SUte  v.  Pollard,  139 
Mo.  220.  40  SW  949;  State  v.  Layoock, 
138  Mo.  93,  37  SW  802;  State  v. 
Anent,  (AJ  190  SW  636. 

Mont. — SUte  v.  Kremer,  84  Mont. 
6,   85  P  736. 

Porto  Rico. — Peo.  v.  Torres,  9  Por- 
to Rico,  396;  Peo.  v.  Agrait,  9  Porto 
Rico  4l2;  Peo.  v.  Rivera,  9  Porto 
Rico  454;  Peo.  v.  (Carrion,  8  Port*) 
Rico  209;  Peo.  v.  Parson,  6  Porto 
Rico  157. 

Tex.^Orimes  v.  SUU,  (O.)  178 
SW  623;  Brown  v.  SUte,  (Cr.)  174 
SW  824;  Herrin  v.  SUte,  76  Tex.  O. 
233,  173  SW  1198;  Mendosa  v.  State, 
(Cr.)  178  SW  301;  McCauIay  v.  State, 
75  Tex.  Cr.  226,  170  SW  793;  John- 
son V.  SUte,  (Cr.)  189  SW  1164; 
McGowen  v.  State,  78  Tex.  O.  112, 
164  SW  999;  Campbell  v.  State,  73 
Tex.  Cr.  198,  164  SW  850:  Lament 
V.  SUte,  78  Tex.  Cr.  77,  164  SW  3; 
Terry  v.  State,  73  Tex.  Cr.  79,  164 
SW  2;  Joiner  v.  SUte,  72  Tex.  Cr. 
620,  163  SW  436;  Willtamson  v.  SUte, 
72  Tex.  Cr.  618,  163  SW  435:  Law 
V.  SUte,  78  Tex.  Cr.  5,  163  SW  90; 
Parker  v.  SUte,  (Cr.)  163  SW  81; 
Austin  V.  SUte,  (Cr.)  163  SW  80; 
Suesberry  v.  State,  72  Tex.  Cr.  439, 
162  SW  849;  Jobe  v.  SUte,  72  Tex. 
Cr.  163,  161  SW  966;  Kuykendall  v. 
State,  72  Tex.  Cr.  153,  161  SW  130; 
Ramos  V.  SUte,  71  Tex.  Cr.  484,  160 
SW  380;  Thomason  v.  State,  71  Tex. 
Cr.  439.  160  SW  359;  Jackson  v.  SUte. 
(Cr.)  159  SW  846;  Fowler  v.  State. 
71  Tex.  Cr.  1,  158  SW  1117;  Brown  v. 
State,  (Cr.)  158  SW  812;  Melton  v. 
State,  71  Tex.  Cr.  130,  158  SW  550: 
Wilson  V.  SUte,  70  Tex.  Cr.  631,  Ui. 
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except  where  otherwise  provided  by  statute.^'  But 
since  the  purpose  of  a  bill  of  exceptions  is  to  save 
and  present  questions  of  law  for  decision  on  ap- 
peal, which,  without  such  bill  would  not^  be  pre- 
sented by  the  record,'"  no  bill  of  exceptions  is  neces- 
sary or  proper  where  its  sole  purpose  is  to  bring  up 
matters  and  rulings  which  are  of  record.'^  Thus 
rulings  of  the  trial  court  on  a  demurrer  to  the  in- 
dictment **  are  not  properly  the  subject  of  a  bill  of 
exceptions;  nor  is  it  necessary  to  show  by  a  bill  o£ 
exceptions  that  a  plea  of  not  guilty  was  entered  for 
a  defendant  who  stood  mute,''  or  that  the  verdict 
was  sufficient  to  justify  the  judgment,"  as  all 
of  these  matters  are  part  of  the  record  proper.  So 
too  objections  to  the  f  om^  and  validity  of  the  indict- 
ment being  apparent  of  record  need  not  be  brought 
up  by  a  bill  of  exceptions.**    And  a  bill  of  excep- 


tions is  unnecessary  where  the  case  is  submitted 
on  an  agreed  statement  of  facts  and  exception  is 
saved  to  the  judgment  of  the  court.**  So  no  bill 
of  exceptions  need  be  settled  or  filed  where,  under 
a  statute,  questions  arising  on  a  trial  being  deemed 
important  by  the  judge  are  certified  to  the  appellate 
court  for  review."  A  statute  passed  after  convic- 
tion conferring  an  absolute  right  to  a  writ  of  error 
does  not  by  implication  provide  for  a  bill  of  ex- 
ceptions to  accompany  the  writ  where  defendant  had 
no  right  to  a  bill  of  exceptions  when  be  was  con- 
victed.** 

[(  3422]  b.  Fona  and  Oontenta— (1)  In  Gen- 
eraL  A  bill  of  exceptions  must  be  ^ull  enough  to 
disclose  in  itself  all  qf  the  facts  necessaiy  to  es- 
tablish the  error  relied  on,**  without  recourse  to  in- 
ferences;** nor  can  the  bill  be  aided  by  a  state- 


SW  BIS;  Adama  v.  State,  (Cr.)  158 
SW  103;  BulUvan  v.  State,,  71  Tex. 
Cr.  92,  158  SW  302;  Anderson  v. 
State,  70  Tex^  Cr.  594,  167  SW  1197; 
Nlckerson  v.  State,  69  Tex.  Cr.  669, 
154  SW  992;  Howard  v.  State,,  (Cr.) 
154  SW  547;  Stewart  v.  State,  69 
Tex.  Cr.  S84.  163  SW  1161;  Chandler 
v.  State.  (Cr.)  152  SW  1041;  Ely  v. 
State,  68  Tex.  Cr.  662,  162  SW  631; 
CorWn  V.  State,  (O.)  151  SW  1051; 
iMisa  V.  State,  (Cr.)  151  SW  812; 
Stone  v.  State,  68  Tex..Cr.  676,  161 
SW  811;  Johnson  v.  State,  68  Tex. 
Cr.  193,  160  SW  1175;  Clary  v.  State, 
W  Tex.  Cr.  290,  160  SW  919:  Dugat 
V.  State,  67  Tex.  Cr.  46,  148  SW  789; 
Flowers  v.  State.  66  Tex.  Cr.  495,  147 
SW  1162;  Milam  v.  State,  66  Tex. 
Cr.  249,  146  SW  185;  Smith  v.  State, 
65  Tex.  Cr.  658,  145  SW  918;  Hamll 
V.  State,  (Cr.)  145  SW  914;  Martinez 
V.  State,  (Cr.)  146  SW  621;  Knight 
V.  State,  64  Tex.  O.  541,  144  SW 
967;  Browning  v.  State,  64  Tex.  Cr. 
148,  142  SW  1;  Mlllican  v.  State,  63 
Tex.  Cr.  440.  140  SW  1136;  Franklin 
V.  State,  63  Tex.  Cr.  438,  140  SW  1091; 
Hampton  v.  State.  63  Tex.  Cr.  100, 
138  SW  1019;  Robinson  v.  State,  62 
Tex.  Cr.  645,  138  SW  704;  Brown  v. 
State,  62  Tex.  Cr.  692,  138  SW  604; 
Goodwin  V.  State,  63  Tex.  Cr:  140, 
138  SW  399;  Shaw  v.  State,  (Cr.) 
188  SW  112;  Moore  v.  State,  (Cr.) 
138  SW  111;  Slatter  v.  State,  61 
Tex.  Cr.  243,  138  SW  770;  Butler 
V.  State,  (Cr.)  136  SW  769;  Parker 
V.  State,  (Cr.)  186  SW  180;  Payne 
V.  State,  60  Tex.  Cr.  822,  131  SW 
1101;  Banes  v.  State.  (Cr.)  131  SW 
1090;  Isaacs  v.  State,  58  Tex.  Cr. 
256.  126  SW  897;  Ford  v.  State,  (Cr.) 
120  SW  434;  Hamilton  v.  State,  (Cr.) 
120  SW  418;  Jeffries  v.  State,  (Cr.) 
117  SW  146;  Sparks  v.  State,"  (Cr.) 
116  SW  1163;  Dowd  v.  State,  65  Tex. 
Cr.  367,  116  SW  571;  Ryan  v.  State, 
(Cr.)  114  SW  1177;  Merrlwether  v. 
State,  (Cr.)  114  SW  806;  Sinsleton 
V.  State,  «Dr.)  114  SW  113;  Jones  v. 
State,  (Cr.)  118  SW  17;  Moland  v. 
State,  (Cr.)  113  SW  16;  McConnIco 
V.  State,  (O.)  113  SW  14;  May- 
berry  V.  State,  62  Tex.  Cr.  601,  108 
SW  669;  Perkins  v.  State,  (Cr.)  106 
SW  343;  Benson  v.  State,  51  Tex. 
Cr.  367,  103  SW  911;  Qonsales  v. 
State,  (Cr.)  97  SW  487;  Ogleaby  v. 
State,  (Cr.)  89  SW  840;  Price  v. 
State,  (Cr.)  89  SW  416;  Ramon  v. 
State,  (Cr.)  87  SW  1043;  Adklns  v. 
State,  (Cr.)  85  SW  17;  Hlxon  v.  State, 
(O.)  85  SW  10;  Randolph  v.  State, 
(Cr.)  86  SW  7;  Day  v.  State,  (Cr.) 
84  SW  829;  Tardy  v.  State,  47  Tex. 
Cr.  444,  83  SW  1128;  Smotherman 
V.  State,  47  Tex.  fcr.  309,  88  SW  838; 
Schwarti  v.  State,  47  Tex.  Cr.  213, 
83  SW  195,  11  AnnCas  620;  Torres  v. 
State,  (O.)  83  SW  184:  Stanton  v. 
State,  (Cr.)  82  SW  1049;  Sayles  v. 
State,  (Cr.)  82  SW  1039;  Handy  v. 
State,  46  Tex.  Cr.  406,  80  SW  526; 
Kimble  V.  State,  (Cr.)  77  SW  17; 
Calhoun   v.   State,    (Cr.)    74   SW   29; 


Stewart  v.  State,  (Cr.)  67  SW  107; 
Nubel  y.  State,  (Cr.)  66  SW  374; 
Henderson  v.  State,  (Cr.)  62  SW  752; 
Flores  v.  State,  (Cr.)  60  SW  647; 
Rhudy  v.  State.  42  Tex.  Or.  226,  68 
SW  1007;  Sralth  v.  State,  (Cr.)  68 
SW  101;  Miller  v.  State,  (Cr.)  57 
SW  819;  Jones  ▼.  State,  (Cr.)  64  SW 
585;  Kearly  v.  State.  (Cr.)  48  SW 
990;  Sullivan  v.  State,  (Cr,)  43  SW 
342. 

Wash. — State  v.  Howard.  16  Wash. 
426.  46  P  660. 

Wyo. — Seng  v.  State,  20  Wyo.  222, 
122  P  631;  Koppala  v.  State,  15  Wyo. 
398,    89   P  676,  93  P  662. 

[a]  The  pnrpoM  of  the  bUl  la  to 
place  on  the  record  the  motion,  the 
reasons  assigned  to  support  It,  the 
Judgment  thereon,  and  the  evidence 
given  on  the  trial.  Haynie  v.  State, 
32  Miss.   400. 

aa.  See  statutory  provisions  and 
supra  i  3414. 

30.  Spurlock  v.  State,  (Ind.)  114 
NB  209;  State  v.  Day,  52  Ind.  483; 
Prater  v.  Com..  4  KyL  370;  Hogan  v. 
State,  36  Wis.  226. 

[a]  It  la  aot  th«  pnipoa*  of  a  bill 
of  •zeapttons  to  oorreot  or  aiodlfy 
the  record,  but  to  supplement  It  by 
supplying  that  which  properly  .  can- 
not be  made  a  part  of  the  record  in 
the  lower  court.  Prater  v.  Com.,  4 
KyL  370. 

81.  U.  S.— Nelson  v.  U.  S.,  30  Fed. 
112. 

Cal. — Peo.  V.  Olass,  158  C^l.  650. 
112  P  281;  Peo.  v.  McPherson,  6 
Cal.    A.    266,    91    P    1098. 

Oa. — Maples  v.  State,  10  Ga.  A,  786, 
74  SB  89. 

111.— Peo.   V.  Tarlo,  194   111.   A.  603. 

Ind. — State  v.  Morrison,  166  I«d. 
461,  75  NB  968;  Cooper  v.  State,  79 
Ind.  206. 

Iowa. — State  v.  Strong,  6  Iowa  72. 

Kan. — State  v.  Hagerty,  92  Kan. 
680,  141  P  174. 

Ky. — Prater   v.    Com.,    4   Kyti    870. 

La. — State  v.  Kierson,  140  La.  31, 
72  S  799;  State  v.  Hlncy,  130  La. 
620,  68  S  411;  State  v.  Anderson,  126 
La.  779,  61  S  846;  State  v.  Perkins, 
124  La.  947,  60  S  805;  State  v.  Wil- 
liams, 111  La.  1033,  36  S  111;  State 
y.  Harris,  50  La.  Ann.  989,  23  S 
618. 

Md.— Cochran  v.  State,  119  Md.  639, 
87  A   400. 

Mo. — State  v.  Barnett,  63  Ho.  300; 
State  V.  Connell.  49  Mo.   282. 

Porto  Rico. — Peo.  v.  Santiago,  16 
Porto  Rico  446;  Peo.  v.  Dones,  9 
Porto  Rico  423;  Peo.  v.  Ortiz,  7  Porto 
Rico  256;  Peo.  v.  Lopez,  6  Porto  Rico 
179;  Peo.  v.  Texidor,  4  Porto  Rico 
167;  Peo.  v.  Viruet,  4  Porto  Rico  96; 
Peo.  V.  Rodriguez,  3  Porto  Rico  279; 
Peo.  V.  Vldal,  3  Porto  Rico  272. 

Tenn. — Riddick  v.  State,  99  Tenn. 
655,   42   SW  926. 

Tex. — Roberts  v.  State,  (Cr.)  100 
SW  1160;  Thompson  v.  State,  46 
Tex.    Cr.    412,    80    SW   623. 

[a]     Tluu  where  ail  the  pleadings 


and  evidence  adduced  are  contained 
in  the  transcript  of  appeal  a  formal 
bill  of  exceptions  Is  not  necessary  to 
enable  the  supreme  court  to  review 
the  rulings  below  on  a  motion  to  res- 
cue the  district  judge.  State  v.  Per- 
kins, 124  La.  947,  60  S  805. 

33.  Cochran  v.  State.  119  Md.  639, 
87  A  400. 

83.     Peo.  V.  Davis,  197  111.  A.   629. 

34.  State  V.  Person,  284  Mo.  262, 
136  SW  296  (holding  that  a  verdict 
in  a  ci'imlnal  case  Is  a  part  of  the 
record  proper  and  the  supreme  court 
is  bound  to  take  notice  of  an  error 
therein  upon  appeal):  State  v.  Wil- 
liams.  89    N.   J.   L.    234,   98   A   416.  . 

36.  Pla. — Wiggins  v.  State,  28  Fla. 
180,   1   S  693. 

Mo.— State  v.  Saak,  269  Mo.  231. 
190   SW   2967 

Porto  Rico. — ^Peo.  v.  Toro,  16  Por- 
to Rico  263. 

Tex. — Rupard  v.  State,  71  Tex.  Cr. 
256,  158  SW  286. 

Wyo. — Patrick  v.  State,  17  Wyo. 
115.  96  P  627. 

Kotloa  in  MTTMt  and  to  giuwn  see 
supra  L3414. 

36.  Broadway,  etc..  Bridge  Co.  v. 
Com,,  173  Ky.  165,  190  SW  716. 

37.  Bonfanti  v.  State,  2  Minn.  12S. 
33.     In   re   Claasen,    140   U.    S.    200, 

11  set   736,   35   L.   ed.   409. 

39.  Campbell  v.  State,  170  Ala.  55, 

64  S  107:  Madden  v.  Rledel,  71  Kan. 
176,  80  P  46;  Galan  v.  State.  76  Tex. 
Cr.  619,  177  SW  124;  Elmore  v.  State. 

72  Tex.  Cr.  226,  162  SW  617;  Holmes 
V.  State,  70  Tex.  Cr.  423,  167  SW  487; 
Harris  v.  State.  67  Tex.  Cr.  251,  148 
SW  1074;  Baker  v.  State,  67  Tex.  Cr. 
476.  145  SW  607;  Oliver  v:  State,  66 
Tex.  Cr.  160,  144  SW  604;  Patter- 
son V.  State,  63  Tex.  Cr.  297,  140  SW 
1128;  Hunter  v.  State,  69  Tex.  Cr. 
439,  129  SW  125;  McGlasson  v.  State. 
38  Tex.  C*.  861.  43  SW  98]  Davis  v. 
State.  14  Tex.  A.  646;  Bldridge  v. 
State,  12  Tex.  A.  208.  And  see  gen- 
erally Appeal  and  Error  J  1824. 

[a]  Thus  (1)  none  of  the  separate 
grounds  upon  which  a  motion  for  a 
new  trial  was  overruled  are  raised 
by  a  bin  of  exceptions  to  the  over- 
ruling of  the  motion  which  contains 
all  the  various  distinct  grounds  of 
the  motion.  Golden  v,  gtate,  66  Tex. 
Cr.  262,  146  SW  945.  (2)  Where  there 
is  no  bill  or  exceptions  to  a  Judg- 
ment lof  conviction  other  than  to  the 
overruling  of  a  motion  for  a  new 
trial  the  bill  cannot  be  treated  as  a 
bill  of  exceptions,  but  the  question 
must  be  reviewed  as  raised  by  the 
motion  for  a  new  trial.  Compton  v. 
State,  67  Tex.  Cr.  15,  148  SW  680. 

40.  Davenport   v.    State,    (Ala.    A.) 

73  S  209;  Dodge  v.  State,  68  Fla. 
240,  67  S  43;  Tinker  v.  State.  77 
Tex.  Cr.  606,  179  SW  572:  Galen  v. 
State,  76  Tex.  Cr.  619,  177  SW  124; 
Harris  v.  State,  67  Tex.  Cr.  251,  148 
SW  1074;  Oliver  v.  State,  65  Tex. 
Cr.   160,  144  SW  604;  "Jones  v.   State. 

65  Tex.  Cr.  69,   144  SW  252;  Hunter 
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ment  of  facta/'  or  by  a  statement  in  reply  to  a  mo- 
tion for  a  new  trial;*'  or  by  a  reference  to  otiier 
parts  of   the   record.*^      Therefore   it    must   state 


clearly  and  specifically  the  errors  and  raliogs  eom- 
plained   ot,**   and   that   they   wei:e   to   appellant's 


T.  state.  St  Tex.  Cr.  489,  12»  SW  125; 
McGlasaon  v.  State,  38  Tex.  Cr.  361, 
43  SW  93;  Oonialea  v.  State,  32  Tex. 
Cr.  611,  25  SW  781;  Attaway  v. 
SUte.  31  Tex.  Cr.  475.  20  SW  926; 
Hooper  v.  State.  29  Tex.  A.  614.  16 
SW  656;  EUrldge  -v.  State,  12  Tex. 
A.  208;  Walker  v.  State,  9  Tex.  A. 
200;  State  v.  Marino.  (Vt.)  99  A  882. 

[a]  BoaM  ana  niinartalnty  in  bills 
of  exception  are  to  be  solved  against 
exceptant.  Davenport  V.  State,  (Ala. 
A)  73  S  209;  State  v.  Marino,  (Vt.) 
99  A  882 

41.  Harris  v.  State,  67  Tex.  Cr. 
2S1.  148  SW  1074;  Golden  v.  State, 
66  Tex.  Cr.  262,  146  SW  945;  Baker 
v.  State,  67  Tex.  Cr.  476,  145  SW  607; 
Patterson  v.  State,  63  Tex.  Cr.  297, 
149  SW  1128;  Thompson  v.  State,  61 
Tex.  Cr.  250,  134  SW  350;  Spencer  v. 
State.  61  Tex.  Cr.  60,  133  SW  1049; 
Hunter  t.  State,  59  Tex.  Cr.  439,  129 
SW  126;  Doufflas  v.  State,  68  Tex. 
Cr.  122,  124  SW  933.  137  AmSR  930; 
Hunger  v.  State,  57  Tex.  Cr.  384,  122 
SW  874;  McCue  v.  State,  <Tex.  Cr.) 
103  SW  883:  Newcomb  v.  State,  49 
Tex.  Cr.  660.  95  SW  1048;  Schwetr 
T.  State.  50  Tex.  Cr.  119.  94  SW  1049; 
Laudermllk  v.  State,  47  Tex.  Cr.  427. 
83  SW  1107;  Kennon  v.  State,  46  Tex. 
Cr.  359,  82  SW  518;  Brown  v.  State, 
4J  Tex.  Cr.  293.  65  SW  529;  Ogle 
T.  State.  <Tex.  Cr.)  58  SW  1004;  Mc- 
Anally  ▼.  State.  (Tex.  Cr.)  67  SW 
832;  Edens  v.  State.  41  Tex.  Cr.  522, 
55  SW  815;  Diaz  v.  State.  (Tex.  Cr.) 
53  SW  632;  Hopkins  v.  State,  (Tex. 
O.)  53  SW  619;  Carter  v.  State,  40 
Tex.  Cr.  226.  47  SW  979.  49  SW  74, 
619:  Hamlin  v.  State,  89  Tex.  Cr.  579, 
47  BW  656;  Howerton  v.  State,  (Tex. 
Or.)  43  SW  1018;  Price  v.  State.  (Tex. 
O.)  43  SW  96;  HcOlasson  v.  State, 
38  Tex.  Cr.  861.  48  BW  93;  CHtne  v. 
State,  34  Tex.  Cr.  847.  30  SW  801; 
Buchanan  v.  State,  24  Tex.  A.  195,  6 
SW  847;  Smith  v.  State,  4  Tex.  A. 
(26.  And  see  generally  Appeal  and 
Error  |_1824. 

43.  Harris  v.  State,  67  Tex.  Cr. 
251.  148  SW  1074;  Thompson  v.  State, 
61  Tex.  Cr.  260,  134  SW  860;  Spencer 
V.  State,  61  Tex.  O.  60,  133  SW 
1049:  Hunter  v.  State.  59  Tex.  Cr. 
489,  129  SW  125;(Douglaa  v.  State, 
68  Tex.  Cr.  122,  124  SW  933,  137 
AmSR  930:  HcGIasson  v.  State,  88 
Tex.  O.  351,   43  SW  98. 

4&  Elmore  v.  State,  72  Tex.  O. 
226,  162  SW  517:  Patterson  v.  State, 
6}  Tex.  Cr.  297,  140  SW  1128;  Banks 
T.  SUte.  62  Tex.  Cr.  552,  188  SW 
496;  Turner  v.  State  62  Tex.  Cr.  65, 
136  SW  486;  Thompson  v.  State,  61 
Tei.  O.  250,  134  SW  350;  Munger  v. 
State.  57  Tex.  O.  384,  122  SW  874, 
See  also  Appeal  and  Error  i  1824. 

[a]  The  eactaiaty  must  be  such 
as  to  make  It  unnecessary  to  turn  to 
any  other  part  of  the  record.  El- 
more V.  State,  72  Tex.  Cr.  226,  162 
SW  617. 

44.  V.  S.— Oarst  v.  V.  S.,  180  Fed. 
339.  108  <X;A  469. 

Ala. — ^Raymond  v.  State,  164  Ala.  1, 
45  8  895:  Mcaellan  v.  State.  140 
Ala.  99,  87  8  239;  Brltton  v.  State, 
(A.)  74  8,721:  Davetiport  v.  State, 
(A.)  73  S  209  (bill  must  state  when 
demand  for  Jury  was  filed);  Howell  v. 
State,  10  Ala.  A.  1,  64  S  522;  Jami- 
son V.  State,  7  Ala.  A.  3.  60  S  944. 

Aril. — Terr.  v.  Mlramontea,  4  Arls. 
179.  36  P  86. 

Ark.— Maxey  v.  State,  76  Ark.  276, 
18  SW  1009. 

Cal.— Peo.  V.  Craig,  152  Cal.  42,  91 
P  997  (on  an  appeal  from  refusal 
of  anew  trial  a  motion  therefor  munt 
be  shown):  Peo.  v.  Paulke,  96  Cal.  17, 
JO  P  837:  Peo.  v.  Getty,  49  Cal.  581. 

(5a.— Winn  v.  State,  124  Ga.  811,  53 
RE  318:  C!rawford  v.  State.  19  Ga.  A. 
97.  90  SE'1043:  Hires  v.  State,  18  Ga. 
A.  496.  89  SB  591;  Lanier  v.  State.  17 
Oa.  A  261.  86  8E  417:  Loftin  v.  State, 
1*  Oa.  A.  195,  84  SE  838. 

Ida.— State  v.  Gmber,  19  Ida.  6»8, 


115   P  1. 

111.— Peo.  V.  Whalen.  161  111.  A. 
16. 

Ind, — Hughes  v.  State,  66  Ind.  39. 

Ky. — Broadway,  etc..  Bridge  Co.  v. 
Com.,  173  Ky.  166.  190  SW  715;  Tur- 
ner V.  Com.,  89  SW  482,  28  KyL 
487. 

r.a. — State  v.  Irby,  131  La.  795,  60 
S  253;  State  v.  Parker,  186  La.  566, 
61  8  690;  State  v.  Miller,  '125  La. 
254,  61  S  189;  State  v.  Lewis,- 120 
La.  548,  46  S  433;  State  v.  Ash- 
worth,  117  La.  212,  41  S  550;  State 
V.  Woods.  112  La.  617,  36  S  626;  State 
V.  Chopin,  10  I^a.  Ann.  468;  State 
V.  Patten,  10  La.  Ann.  299,  63  AmD 
694. 

Me. — State  v.  Houlehan,  109  Me. 
281,    83   A   1106. 

Mass. — Com.  v.  Dow,  217  Mass.  478, 
105  NE  995. 

Mich. — Peo.  V.  Judge  Detroit  Super. 
Ct.,  28  Mich.  266. 

Mo. — State  V.  Oroce,  230  Mo.  702, 
132  SW  237;  State  v.  Baker,  206^  Mo. 
695,  105  SW  743;  State  v.  Brooks, 
202  Mo.  106,  100  SW  416;  State  v. 
Yandell,  201  Mo.  646.  100  SW  466; 
State  V.  Beverly.  201  Mo.  650,  100 
SW  463;  State  v.  Barroon,  199  Mo. 
258,  97  SW  866;  State  v.  Penland, 
199  Mo.  152,  97  SW  561:  State  v. 
Feeley,  194  Mo.  300,  92  SW  663,  112 
AmSR  611,  3  LRAN8  361:  Cham- 
pagne V.  Hamey,  189  Mo.  709,  88  SW 
92 

Nebr. — Connolly  ▼.  State,  74  Nabr. 
340,    104   NW  754. 

N.  J.— State  V.  Zellman,  76  N.  J. 
L.  367,  68  A  468  (points  Insufficiently 
stated). 

N.  M.— Terr.  v.  UcOrath,  16  N.  M. 
20%,    114   P   364. 

Oh. — Morgan  v.  State,  48  Oh.  St 
371,   27  NB  710. 

Okl. — Cowart  v.  SUte,  4  Okl.  C*. 
122,    111    P  672, 

Or. — State  v.  Toung,  62  Or.  227,  96 
P  1067,  132  AmSR  689,  18  LRAN8 
688. 

Porto  Rico. — Peo.  v.  Santiago,  16 
Porto  Rico  446;  Peo.  v.  Fiemandes, 
14  Porto  Rico  611;  Peo.  ▼.  Rivera,  9 
Porto  Rloo  363. 

S.  C. — State  v.  Hampton,  106  8. 
C.  276,  91  8E  314. 

Tenn. — Sherman  v.  State,  126  Tenn. 
19,  140  SW  209  (narrative  form  re- 
quired). 

.  Tex.— Kelley  v.  State,  (Cr.)  190  SW 
178;  Schley  v.  State,  78  Tex.  Cr. 
250,  181  SW  470;  Tinker  v.  State, 
77  Tex.  Cr.  506,  179  SW  672;  Galen 
v.  State,  76  Tex.  Cr.  619,  177  SW  124; 
Lamb  v.  State,  75  Tex.  Cr.  76,  169 
SW  1158;  Branch  v.  State,  73  Tex. 
Cr.  471,  185  SW  695;  Qant  v.. State, 
73  Tex.  Cr.  279,  165  SW  142;  Beat  V. 
State,  72  Tex.  Cr.  201,  164  SW  996; 
LIrtk  v.  State,  73  Tex.  Cr.  82,  164 
SW  987;  Boyd  v.  State,  72  Tex.  Cr. 
521,  163  SW  67;  Johnson  v.  State, 
71  Tex.  Cr.  428,  160  SW  964;  Stubbs 
V.  State,  71  Tex.  Cr.  890,  160  SW  87; 
PInkerton  v.  State,  71  Tex.  Cr.  195, 
160  SW  87;  Kaufman  v.  State,  70 
Tex.  Cr.  438,  159  SW  58;  Wilson  v. 
State,  71  Tex.  Cr,  330,  158  SW  1114; 
Holmes  v.  State,  70  Tex.  Cr.  428, 
157  SW  487;  Poulter  v.  State.  70  Tex. 
Cr.  197,  157  SW  166;  Luttrell  v. 
State,  70  Tex.  Cr.  183,  167  SW  157; 
Roberts  v.  State,  70  Tex.  Cr.  297,  156 
SW  651;  Smith  v.  State,  70  Tex.  Cr. 
68,  156  SW  645;  Haley  v.  State,  70 
Tex.  Cr.  30.  156  SW  637;  Gradlngton 
V.  State,  69  Tex.  Cr.  595.  155  SW 
210;  Jones  v.  State.  69  Tex.  Cr.  447, 
153  SW  897;  Harrison  v.  State.  69 
Tex.  Cr.  291,  153  SW  139;  Wingate 
V.  State.  69  Tex.  Cr.  234.  152  SW 
1078;  Shanklin  v.  State.  68  Tex.  Cr. 
417.  152  SW  1063;  Collins  v.  State. 
68  Tex.  Cr.  364.  ise  SW  1047;  Hughes 
V.  State,  68  Tex.  Cr.  584,  152  S^V^ 
612;  Shaffer  v.  State,  68  Tex.  Cr. 
162.  151  SW  1061;  Ortiz  v.  State.  68 
Tex.  Or.  624,  151  SW  1056:  Black 
V.    State,    68   Tex.    Cr.    161,    161    SW 


1063;  McCrary  v.  State,  68  Tex.  Cr. 
676,  161  SW  812;  Woods  v.  State.  «8 
Tex.  Cr.  105,  151  SW  296;  Hughes  v. 
State.  67  Tex.  Cr.  338,  149  SW  178: 
Giles  V.  State,  66  Tex.  Cr.  638,  148 
SW  317;  Green   v.   State,  66  Tex.  C!r. 

446.  147  SW  593;  Welch  V.  State.  6< 
Tex.  Cr.  525,  147  SW  572;  Hatfield  v. 
State.  66  Tex.  Cr.  338,  14T  SW  236; 
Gould  V.  State,  66  Tex.  Cr.  662,  146 
SW  179;  Stephens  v.  State,  65  Tex. 
Cr.  643,  146  SW  907;  Baker  v.  State. 
67  Tex.  O.  476,  146  SW  607;  Graves 
v.  State,  65  Tex.  Cr.  419,  144  SW 
961;  Harris  v.  State,  64  Tex.  O.  S»4. 
144  SW  232;  Ballard  v.  State,  66  Tax. 
Cr.  78,  143  SW  184;  Howard  v.  Stat« 
66  Tex.  Cr.  25,  143  SW  178;  Ryan  ▼. 
State,  64  Tex.  O.  628,  142  SW  878: 
Fifer  V.  State,  64  Tex.  Cr.  208,  141 
SW  989;  Roberta  v.  State,  64  Tex.  Cr. 
135,  141  SW  286;  Whitehead  v.  Stata, 
61  Tex.  Cr.  568,  137  SW  866;  WUsoa 
V.  State,  61  Tex.  O.  628,  136  SW  447: 
.Rldge  V.  State.  61  Tex.  O.  214,  184 
SW  732;  Holland  v.  State,  '&1  Tex. 
Cr..  201,  134  SW  693  (argumant  bt 
counsel);  Spencer  v.  State,  61  Tex. 
Cr.  60,  133  SW  1049;  Oreen  ▼.  8tat« 
60  Tex.  Cr.  630,  132  SW  80*;  Ctez  v. 
State.  60  Tex.  Cr.  471,  188  BW  18K; 
Scott  ▼.  State,  56  Tex.  O.  140,  IM 
SW  196;  Churchill  v.  State,  56  TeX. 
Cr.  213,  120  SW  195;  Bowmer  v.  Stata. 
56  Tex.  CT4  416.  116  SW  798;  Joaes 
V.  Stata,  64  Tex.  O.  607,  118  SW 
761;  Askew  v.  State,  64  Tex.  O*. 
414,  118  SW  887;  Drenman  v.  Statat 
63  Tex.  Ct.  811,  109  SW  1090;  Thom- 
as V.  State,  (Cr.)  108  SW  6*4  (ref^iBal 
of  continuance) ;  Norrls  v.  Stata,  62 
Tex  Cr.  166,  106  SW  136;  Relnha^d 
V.  State,  52  Tex.  Cr.  69,  10*  BW  128; 
Jeffreys  v.  State,  61  Tex.  Cr.  6*^, 
103  SW  886;  Benson  v.  State,  51 
Tex.  Cr.  367,  103  SW  911;  Hardim  V. 
State,  61  Tex.  O.  569,  1(13  SW  401; 
Huft  v.  State.  (O.)  103  SW  894: 
Lahue  V.  State,  61  Tex.  Cr.  159,  101 
SW  1008  (so  as  not  to  neeessltate 
examination  of  stenographer's  '  re- 
port); Jaramillo  v.  State,  (Cr.)  100 
SW  921;  Powell  v.  State,  50  Tax.  Cr. 
592,  99  SW  1005  (placing  witness 
und'^r.  rule);  Wlnslow  v.  Stata,  60 
Tex.  Cr.  465,  98  SW  866;  Dunlap  ▼. 
State,  «0  Tex.  Cr.  504,  98  SW  845; 
Compos  V.  State.  50  Tex.  O.  289,  ftT 
SW  100;  Mays  v.  State,  50  Tex.  Cr. 
165,  96  SW  329;  Bruster  v.  State, 
50  Tex.  Cr.  147,  96  SW  1066  (refusal 
of  continuance);  Schwelr  v.  State,  60 
Tex.  Cr.  119.  94  SW  1049;  Woodrlch 
V.  State,  (Cr.)  90  BW  882;  Lucas 
V.  State.  49  Tex.  Cr.  135,  90  SW  »S0; 
Taylor,  v.  State,  49  Tei.  Cr.  7, ''90 
aw  61.';  Delaney  v.  State,  48  T*x.  <3p. 
594;  90  SW  642:  Sanchafe  v.  State, 
48  Tex.  Cr.  591,  90  SW  641,  122  AmSR 
772;  Parish  v.  State,  48  Tex.  Cr.  578, 
89  SW  830;  Hall  v.  State,  (Cr.)  8« 
SW  244;  Underwood  v.  State,  (Cr.) 
85  SW  794;  Simpson  v.  State,  46  Tex. 
Cr.  320,  77  SW  819;  Norsworthy  .V. 
State,  45  Tex.  Cr.  339,  77  SW  e08( 
McLeod  V.  State,  (O.)  76  SW  eea>; 
Atchinson  \J  State,  44  Tex.  O.  651, 
72  SW  998;  Thorn  v.  State,  (Cr.) 
22  SW  877;  Brothertort  v.  Statei  80 
Tex.  A.  369,   17  SW  932.  i. 

Vt. — State   V.    Marino,    99   A   88./    : 
W.    Va. — State   v.  -Tucker.    68    Wv 
Va.  420,  44   RE  427. 

Wis.— Koch  V.  State,  12*  Wis.  470, 
106  NW  531.  3  LRANS  1086,  5  Ann 
Cas  389;  Grabowskl  v.  State,  126  Wis. 

447,  105  NW  805:  TJllman  v.  State, 
121  Wi.s.  «02.  103  NW  6. 

Wyo. — ClauBsen  v.  State,  21  Wyo. 
505,  133  P  1055,  135  P  802. 

And'sep  generally  Appeal  and  Er- 
ror IS  1S28 

[ai  Thns,  where  an  alleged  bill  of 
exceptions  contained  no  reference  to 
rulings  at  the  trial,  and  did  not  show 
whether  any  rulings  were  invoked  or 
whether  the  court  made  any.  and  It 
did  not  appear  therefrom  that  an  00- 
caslon  for  a  ruling  arose,  or  that  the 
court    ruled    in    fact,    azcapt    as    It 
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prajadiee;*^  and  must  show  that  ezoeptiona  to  the 
rulings  were  duly  reserved.**  It  must  also  state  the 
grounds  for  the  objections,  althougl;  not  necessarily 
the  reasons  for  overruling  the  same.*^  The  truth 
of  the  grounds  upon  which  an  objection  was  predi- 
cated  most  also  be  sbown.'^  A  statement  or  asser- 
tion of  the  grounds  of  objection  in  a  bill  of  ex- 
ceptions is  not  equivalent  to  the  certificate  o£  the 
trial  judge  that  the  grounds  stated  are  true>^  State- 


ments of  acts  and  transactions  not  occoiring  in  the 
presence  of  the  court,  or  writings  not  presented  to 
the  court  while  in  session  and  not  shown  by  the 
evidence,  cannot  be  brought  into  a  bill  of  excep- 
tions.'" Particular  portions  of  th3  record  should  not 
be  italicized  to  attract  the  appellate  court's  atten- 
tion thereto.*'  Unnecessary  matters  inserted  in  the 
bill  may  be  stricken  out  on  motion.'*    A  defective 


might   be   Inferred   from    the   reason 

?tiven  by  counset  for  the  exceptions, 
t  was  insufllcient.  Collins  V.  U.  S., 
219  Fed.  670,   136  CCA  342. 

[b]  Til*  Yalidtty  of  an  objaotton  to 
■  Jwor  (1)  will  not  be  reviewed 
where  the  bill  of  exceptions  falls  to 
state  the  objection,  or  which  party 
Interposed  it,  or  the  ruling  of  the 
eourt  thereon,  or  that  any  objection 
was  in  fact  made  by  either  party,  or 
whether  the  Juror  was  excused. 
Brotherton  t.  State,  30  Tez.  A.  369, 
17  8W  982.  (2)  It  is  not  enough 
simply  to  state  in  a -^111, of  exceptions 
ttiat  speolfled  jurors  were  objection- 
able; the  bilL  must  go  further  and 
•tate  some  "cause"  as  the  ground  for 
(diallenge  which  would  likely  affect 
his  competency  or  his  impartiality. 
Hayes  v.  State,  47  Tex.  Or.  150,  83 
8W  201;  Sutton  v.  State,  31  Tex.,Cr. 
297,  20  SW  564;  Rlppey  v.  State,  29 
Tex.  A.  37,  14  SW  448;  Hudson  v. 
State,  28  Tez.  A.  323,  13  SW  388. 

lo]  A.  BiMM  namtlTe  )^y  the  trial 
Judge  of  the  proceedings,  showing  no 
ruling  and  no  exceptions.  Is  Insuffl- 
«lent.  Sdilungger  v.  State,  113  Ind. 
»»E.  15  NE  269. 

4B.  Com.  V.  Carey,  108  Mass.  484; 
Vidt  V.  State,  71  Tex.  Or.  50,  159  SW 
50  (must  show  how  defendant  was 
prejudiced  by  admission  of  evidence 
mibaequently  stricken  out);  State  v. 
Tucker,  52  W.  Va.  420,  44  SE 
427; 

4«.  TT.  S.— Collins  ▼.  U.  8.,  219 
F»d.   670.   135  CCA  342. 

Ala. — Wilson  v.  State,  195  Ala.  676, 
71  S  115;  Brltton  v.  State,  (A.) '74 
8  721:  Wade  v.  State,  14  Ala.  A. 
130.  72  8  269;  Hughes  v.  State,  11 
Ala.  A.  307,  66  8  844;  Lewis  v.  State, 
10  Ala.  A.   81,   64  S   587. 

Ark.— Maxey  v.  State,  76  Ark.  276, 
88  SW  1009. 

III.— Bruen  y.  State,  206  111.  417, 
go  NEj  24 

Ind. — Howard  v.  State,  73  Ind.  628. 

Or. — State  v.  Young,  52  Or.  227,  96 
P  1067,  182  AmSR  689,  18  LRANS 
«88. 

Pa.-^ife  v.  Com.,  29  Pa.  429. 

Porto  Rico. — ^Peo.  v.  Vlruet,  4  Porto 
Bloo  95. 

Tex. — O'Marrow  v.  State,  6<  Tex. 
Cr.  416,   147  SW  252. 

Vt.— State  T.  Oomez.  89  Vt.  490,  96 
A  190. 

[a]  WalTMT,— (1)  Exceptions  not 
mentioned  In  a  bill  of  exceptions  are 
deemed  to  have  been  waived.  Qalan 
▼.  State,  76  Tex.  Cr.  619,  177  SW 
124.  (2)  Where  defendant  omits 
some  of  his  exceptions  from  the  min- 
utes of  the  trial,  and  the  same  is 
signed  by  the  court  and  used  by  de- 
fendant in  his  motion  for  arrest  of 
judgment  and  tor  a  new  trial,  no  fur- 
ther bill  of  exceptions  should  be  al- 
lowed after  the  Issuance  of  a  writ  of 
error,  inasmuch  as  defendant  will  be 
lield  to  have  waived  the  exceptions 
omitted  from  the  minutes.  U.  S.  v. 
'Claasen,  46  Fed.  67.  (3)  Where  two 
exceptions  taken  at  a  trial  are  so  In- 
consistent with  each  other  that  both 
cannot  stand,  the  former  will  be  pre- 
sumed to  be  withdrawn  or  waived 
and  the  appellate  court  will  take  cog- 
nisance.      State  V.  Wing,  32  He.  581. 

47.  Ala.— Dix  v.  State.  147  Ala.  70, 
41  8  924. 

Gta. — Graham  v.  State,  126  Qa.  48, 
63   SB  816. 

La. — etate  ▼.  Hughes,  141  La.  678, 
76  8  416;  State  v.  Posey,  187  La. 
871,   69   8   494;   State    v.   Boudreaux. 


137  La.  227,  68  8  422;  State  v.  Ad- 
dison, 134  La.  642,  64  8  497;  State 
v.  Burns,  130  La.  1018,  58  S  864; 
State  V.  Drew,  32  La.  Ann.  1043. 

Mich. — Peo.  V.  Judge  Calhoun  Clr. 
Ct..  28  Mich.  268. 

Mo. — State  v.  Tooker,  188  Ho.  438, 
87  SW  487. 

N.  J.— Donnelly  v.  State,  26  N.  J. 
L.  463  [all  26  N.  J.  L.  601]. 

Or. — State  v.  Clements,  15  Or.  237, 
14  P  410. 

Porto  Rico. — Peo.  V.  Ousman,  16 
Porto  Rico   276. 

Tex.— Wilson  v.  State.  (Cr.)  189 
SW  1071;  Bankaton  v.  SUte,  (O.) 
189  ^W  142;  Resendes  v.  State,  (Cr.) 
187  SW  483:  Cook  V.  State,  78  Tex. 
Cr.  116,  180  SW  254;  Miller  v.  State, 
74  Tex.  Cr.  648,  169  SW  1164;  Hunter 
V.  State,  73  Tez.  Cr.  459,  166  SW 
164;  Branch  v.  State,  73  Tex.  Cr.  471, 
166  SW  605;  Best  v.  State,  72  Tex. 
Cr.  201,  164  SW  996;  Qraham  v.  State, 
73  Tex,  Cr.  28,  163  SW  726;  Htlea 
v.  State,  73  Tex.  Cr.  17,  163  SW  717; 
Davis  V.  State,  73  Tex.  Cr.  49,  163 
SW  442;  Jones  v.  State,  72  Tex.  Cr. 
504,  163  SW  81;  Stewart  v.  State,  71 
Tex.  Cr.  237,  158  8W  996;  Mlms  v. 
State,  68  Tex.  Or.  432,  153  SW  321; 
Ward  V.  State,  68  Tez.  Cr.  154,  151 
SW  1073;  Cooper  v.  State,  67  Tex. 
Cr.  96,  148  SW.1093;  Douglas  v. 
State,  67  Tex.  Cr.  431,  148  SW  1089; 
Rlppetoe  V.  State,  67  Tex.  Cr.  192, 
148  SW  811;  Ward  v.  State,  66  Tex. 
Ct.  318,  146  SW  931;  Smith  v.  State, 
66  Tex.  Cr.  658,  145  SW  918;  Oliver 
V.  State,  66  Tex.  Cr.  160,  144  SW  604; 
Moore  v.  State.  65  Tez.  Cr.  468,  144 
SW  698;  Perkins  v.  State,  65  Tez. 
Cr.  811,  144  SW  241;  Newton  v.  State, 
66  Tez.  Cr.  87,  143  SW  638;  Kdman- 
son  V.  State,  64  Tez.  Cr.  413,  142  SW 
887;  Berg  v.  State,  64  Tez.  Cr.  612, 
142  SW  884;  Jones  v.  State,  63  Tex. 
Cr.  894,  141  SW  963;  Barker  v.  State, 
64  Tex.  Cr.  106,  141  SW  629;  Adams 
V.  State,  64  Tex.  Cr.  61,  141  SW  527; 
James  v.  State,  63  Tex.  Cr.  75,  138 
SW  612;  Day  v.  State,  62  Tez.  Cr, 
627,  138  SW  123;  Ferguson  v.  State, 
61  Tex.  Cr.  162,  136  SW  466;  Ross 
V.  State,  61  Tex.  Cr.  12,  133  SW  688; 
Edgar  V.  State,  69  Tez:  O.  252,  127 
SW  1053;  Hilo  v.  State,  69  Tex.  Cr. 
196.  127  8W  1026;  Green  v.  State,  58 
Tez.  Cr.  428,  126  SW  860;  Reno  v. 
State,  56  Tex.  Cr.  229,  120  SW  429: 
Sue  V.  State,  52  Tex.  Cr.  122,  105  SW 
804;  Clayton  v.  State,  (CSr.)  108  SW 
848;  Porch  v.  State,  60  Tex.  Cr.  835, 
99  SW  102  (reasons  for  objections 
must  be  shown);  HIrsch  v.  State, 
(C!r.)  96  SW  40;  Puller  v.  State,  59 
Tex.  O.  14,  96  SW  641  (where  ex- 
ception to  cross-examination  was 
held  not  to  show  pertinency  thereof 
as  to  matters  In  examination  In 
chief);  Hackleman  v.  State,  49  Tex. 
Cr.  229,  91  SW  691;  Reyes  v.  State, 
48  Tex.  Cr.  346,  88  SW  246;  Under- 
wood ▼.  State,  (Cr.)  85  SW  794; 
Moore  V.  State.  47  Tex.  Cr.  410,  83 
SW  1117;  Hatchell  v.  State,  47  Tex. 
Cr.  380,  84  SW  234;  Frailer  v.  State, 
47  Tex.  Cr.  24,  81  SW  582;  Daugherty 
v.  State,  (Cr.)  80  SW  624;  Plores  v. 
State.  (Cr.)  79  SW  808;  Love  v.  State, 
(Cr.)  78  SW  691:  Sims  v.  State,  30 
Tex.  A.  605,  18  SW  410;  'Hennessy 
V.   State.    23    Tex.   A.    340,    6   8W   216. 

[a]  Both  the  oonrt  aad  the  ad- 
▼•me  putr  should  be  sufficiently  ap- 
prised of  the  precise  objection.  State 
V.  Blanchard.  108  La.  110,  32  S 
397:  State  V.  Smith,  106  La.  735,  31 
S   182. 


[b]  The  facta  necessary  to  a  deci- 
sion of  ■  the  point  In  law  involved 
must  be  stated.  State  v.  Miller,  126 
La.  264,  61  8  189. 

[c]  A  MU  of  esoaptloaa  ia  too 
g«BMal  (1)  which  merely  contains 
the  refusal  of  a  requested  instruc- 
tion set  out  without  stating  any  rea- 
son why  it  should  have  been  given. 
State  V.  Cook,  117  La.  114,  41  3  434; 
Dlckerson  v.  State,  72  Te^  O.  393. 
162  SW  871.  (2)  A  statement  In  the 
bill  of  exceptions  at  the  close  of  the 
cross-examination  of  a  witness  that 
"during  the  croas-ezamlnatlon  there 
were  objections  made  and  ezceptlons 
taken  to  the  admission  of  testimony 
and  rulings  of  the  court"  was  too 
general  to  be  of  any  service  on  ap- 
peal. QrabowskI  v.  State,  126  Wla. 
447,  451,  105  NW  805. 

[d]  An  oMeotioa  to  arUeao*  (1) 
that  It  Is  "Immaterial  and  irrele- 
vant" Is  too  general  to  be  consid- 
ered (Moore  V.  State,  65  Tex.  (3r.  453. 
144  SW  598;  Jones  v.  State,  65  Tex. 
Cr.  69,  144  SW  252;  Newcomb  v. 
State.  49  Tex.  Cr.  650.  95  SW  104S) 
(2)  unless  the  bill  shows  the  sur- 
rounding circumstances  (Ellington 
V.  State.  48  Tez.  Cr.  160.  87  SW 
153)., 

[e]  An  ohJeotiOB  that  a  aneatlOB 
la  leading  Is  insufflcient.  Jonea  v. 
State,  66  Tex.  Cr.  69,  144  SW  252. 

[f]  A  bill  of  esoeptioBa  to  Im- 
proper reouuks  of  oonnsal  should 
show  the  circumstances  under  which 
they  were  made.  O'Neal  v.  State,  66 
Tex.  Cr.  460.  146  SW  938. 

[g1  A  bHI  of  •aoeptloaa  to  the  r^ 
fnaal  to  stxlke  teallmony  should  show 
that  the  question  was  objected  to. 
or  that  the  answer  was  irresponsive. 
Smith  v.  State,  7  Ala.  A.  56,  62  S 
301. 

[h]  A  Mil  of  MoeptloM  to  eertalm 
quaations,  on  the  (round  that  thejr 
were  not  proper  cross-examination, 
should  state  directly  that  they  were 
not  on  the  original  testimony,  or 
should  give  the  testimony  so  that 
the  court  could  determine  the  fact. 
Oabler  v.  State,  49  Tez.  Or.  623,  9i 
SW  621. 

48.  Jacobs  V.  State,  66  Tez.  Cr. 
146,  146  SW  658;  Butler  v.  State,  61 
Tex.  C*.  133,  134  SW  230;  Day  v. 
State,  61  Tex.  Cr.  114,  134  SW  216; 
Douglas  V.  State,  68  Tez.  Cr.  122, 
124  SW  933,  137  AroSR  930;  Graham 
V.  State,  67  Tez.  Cr.  104,  123  SW  691: 
Biddy  V.  State,  (Tez.  O.)  108  SW 
689;  HcKlnney  v.  State,  41  Tez.  Cr. 
434.  55  SW  341:  Bingham  v.  State,  86 
Tez.  Ct.  453,  37  SW  753. 

49,  Harris  v.  State,  67  Tez.  Cr. 
261,  148  SW  1074!  Irvln  v.  State,  67 
Tez.  Cr.  108,  148  SW  589:  (Jolden  v. 
State,  66  Tex.  Cr.  262,  146  SW  945: 
Ward  V.  State,  66  Tez.  Cr.  818,  146 
SW  931:  Baker  v.  State,  67  Tez.  Cr. 
476.  145  SW  607:  Biddy  v.  State. 
(Tex.  Cr.)  108  SW  689;  Benson  v. 
State,  (Tex.  Cr.)  69  SW  165:  McKln- 
ney  v.  State,  41  Tex.  Cr.  484,  65  SW 
341;  Bingham  v.  State.  36  Tez.  Cr. 
453,  37  SW  763. 

60.  Peo.  V.  Hoyne,  196  111.  A. 
272 

s'l  Peo.  V.  Adler,  169  Mich.  822, 
135  NW  289. 

sa.  Terr.  ▼.  Watanabe  Hasagl.  16 
Hawaii  196  (exhibits  such  as  weap- 
ons, clothes,  etc.,  filed  in  a  trial  court 
need  not  be  presented):  Hartung  v. 
Pec,  4  Park.  Cr.  (N.  T.)  .y9  frev  on 
other  grounds  22  N.  T.  95];  Peo.  v. 
Dlas,   6  Porto  Rico   197;   Peo.   v.   Rl- 
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bili  eaanot  be  excused  because  prepared  by  one  not 
an  attorney,  owing  to  the  illness  of  ^accused's  coun- 
sel." An  instrument  containing  no  exception  is  not 
a  bill  of  exceptions  although  purporting  to,  be.'* 

Compliance  witb  atatute  or  rule  of  court.  Where 
as  is  generally  the  case,  the  form  and  contents  of 
bills  of  exceptions  are  regulated  by  statute  "  or  by 
role  of  court,"'  strict  compliance  with  the  statutory 
provisions,  .or  the  directions  given  in  the  rules,  is 
usually  required,"  although  it  has  been  held  that, 
the  other  recpiirements  of  the  statute  having  been 
complied  witb,  a  bill  of  exceptions  may  be  sufficient, 
although  without  a  formal  caption.** 


Number  of  bills  r««iiized.  According  to  aome 
authorities  unless  the  statute  requires  it  a  bill  of 
exceptions  is  not  necessary  for  each  matter  to  be 
reviewed,  but  all  matters  arising  on  the  trial  may 
be  incorporated  in  one  bill;**  but  there  are  a  num- 
ber of  eases  in  which  this  method  of  taking  ex- 
ceptions has  been  condemned.*" 

[$  3423]  (2)  Incorporation  of  Evidencei.  Since 
questions  which  depend  upon  the  evidence  will  not  - 
be  reviewed  unless  the  record  shows  the  evidence,** 
the  evidence  so  far  as  it  relates  to  the  point  pre- 
sented for  review  must  either  be  copied  in  the  bill 
of  exceptions**  or,  if  detached  therefrom,  it  must 


vera.  9  Porto  Rioo  363;  Battler  T. 
State,  114  Tenn.  663,  86  SW  711. 

sa.  Harris  v.  BUte,  (7  Tex.  Cr. 
SSI.  Hi  SW  1074., 

S4.  BlaekweJI  v.  SUte,  S  Ala.  A. 
430,  62  8  10S4. 

5fi>    See  statutory  provisions. 

[a]  Xa  aiahatna  the  bill  must  con- 
tain "the  point,  cliarKe,  opinion,  or 
decision,  wherein  the  court  is  sup- 
posed to  err.  with  such  a  statement 
ot  the  facts  as  Is  necessary  to  make 
It  intelUarlble."  Strawbridge  v.  State, 
48  Ala.  308. 

[b]  la  Xdako  instructions  need  not 
be  Incorporated  in  the  bill  of  excep- 
tions, provided  they  are  properly 
identified  and  referred  to  in  the  bill. 
State  T.  Suttles,  13  Ida.  88,  88  P 
M8. 

[c]  la  Tndiaiia,  where  a  question 
Is  reserved  upon  the  admission  or 
exclusion  of  evidence,  the  bill  of  ex- 
ceptions must  show  that  an  objec- 
tion was  made  with  the  grounds 
thereof,  and  that  an  exception  was 
taken  to  the  ruling.  Fritzinger  V. 
State,  31   Ind.  A.  3S0,  67  NB  1006. 

[d]  Xb.  V«w  Megloo  the  transcript 
of  a  stenographer's  notes  of  the  tes- 
timony, upon  being  filed  with  the 
clerk  ot  the  court  In  which  the  ac- 
tion was  tried,  may  be  4ised  as  a  bill 
of  exceptions  upon  giving  five  days' 
notice  to  the  opposite  party  of  his 
Intention  to  apply  to  the  judge  to 
have  the  transcript  signed  and  sealed 
as  a  bill  of  exceptions.  State  v. 
Holloway.  19  N.  U.  638,  146  P  1066. 
LRA1915F  922. 

[el  Xa  wyowlag  (1)  a  bill  of  ex- 
ceptions to  review  rulings  In  a  crim- 
inal case  adverse  to  the  state  should 
be  entered  in  the  supreme  court  un- 
der the  same  title  by  which  it  was 
known  in  the  trial  court,  and  not  as 
an  Independent  proceeding  by  the 
state  on  relation  of  the  county  attor- 
ney. State  V.  Comwell,  14  Wyo.  626. 
85  P  977.  (2)  Instructions  glyen  or 
refused,  and  the  exceptions  thereto, 
must  be  carried  directly  into  the  bill 
of  exceptions  and  not  merely  by  way 
of  recital  In  a  motion  for  a  new  trial. 
UcAdams  v.  State,  23  Wyo.  284,  149 
P  550. 

Be.  Garst  v.  U.  8.,  180  Fed.  839. 
103  CCA  469;  Owens  v.  State.  11  Ala 
A  309.  66  S  862;  Badgett  v.  State, 
(4  71a.  389,  69  S  946,  AnnCaal914B 
897. 

tn.  V.  S.— Garst  v,  U.  8..  180  Fed. 
339,  103  CCA  469. 

Ala.— Fitspatrick  v.  State.  169  Ala. 
433,  53  S  1021;  Williams  v.  Stete, 
147  Ala.  10.  41  S  992;  Woodall  v. 
State.  146  Ala.  662,  39  S  718;  Dickens 
v.  State,  142  Ala.  49,  39  8  14,  110 
AmSR  17;  Cole  v.  State.  4  AU.  A. 
373.  59  S   235. 

Artt — ^Terr.  v.  Flores,  3  Arts.  316, 
J7  P  491. 

Cal.— Peo.  y.  Frank.  2  Cal.  A.  383. 
M  P  678. 

Fla.— Hallbeck  v.  State,  67  Fla.  16. 
49  S  153  (blending  two  modes  of 
ITocedure);  Montgomery  v.  State,  54 
fia.  73,  46  S  813;  Albrltton  v.  State, 
54  Fla.  6,  44  8  746;  Clinton  v.  State. 
53  Fla  n.  4S  8  812,  12  AnnCas  160; 
Smith  V.  State.  SO  ^a.  839. 

Ga.— Winiama  v.  State,  88  Oa.  460, 
14  SB  706;  Baugh  v.  State,  86  Oa. 
(Ot,  11  SB  819. 


Ind. — State  v.  'Thomson,  167  Ind. 
96,  78  NE!  328;  Dunn  v.  State,  162 
Ind.  174,  70  NBI  621,  67  NE  940;  Par- 
ker v.  State.  (A.)  113  NE  763;  Stapf 
V.  State,  33  Ind.  A.  255,  71  NE  165. 

Iowa. — State  v.   Fay,    43    Iowa   651. 

La. — State  v.  Simmons,  118  La  22. 
42  S  582;  State  v.  Williams.  116 
La.  61.  40  a  631;  State  v.  WUson, 
109  La  74,  33  S  86;  State  v.  Napo- 
leon. 104  La.  164,  28  S  972;  State  v. 
Salter.  48  La.  Ann.  197,  19  S  266. 

Miss. — Helm  v.  State,  66  Mlsa  537. 
6  S  822 

Mo.— ^tate  V.  Howard,  225  Mo.  624, 
125  SW  463:  State  v.  Lawler,  220 
Mo.  26,  119  SW  639;  State  v.  Critaa. 
216  Mo.  91,  114  SW  618. 

Porto  Rico. — ^Peo.  v.  Santiago,  16 
Porto  Rico  446. 

S.  D. — SUte  y.  Rash,  27  S.  D.  186, 
130  NW  91.  AnnCasl913D  666;  State 
v.  MoCallum.  23  8.  D.  628,  122  NW 
586. 

Tenn. — Holder  v.  State,  119  Tenn. 
178,  104  SW  226. 

Tex. — Tinker  v.  State,  77  Tex.  Cr. 
606,  179  SW  572;  Mayhew  v.  State, 
69  Tex.  Cr.  187.  166  SW  191;  Staples 
V.  State,  76  Tex.  Cr.  367,  176  SW 
1056  (verification  required);  Walls  v. 
State,  .69  Tex.  Cr.  317,  163  SW  130; 
Clayton  ▼.  State,  67  Tex.  O.  311, 
149  SW  119;  Hubbard  v.  State,  66 
Tex.  Cr.  378,  147  SW  260;  Turner  v. 
State,  62  Tex.  O.  66,  136  SW  486; 
RonqulUo  v.  State,  60  Tex.  Cr.  27, 
129  SW  838;  Wilson  v.  State,  (Cr.) 
100  SW  956;  Dickey  v.  State,  (Cr.) 
98  SW  269;  Taylor  v.  State,  (Cr.) 
87  SW  1039  (sufficiency  of  attesta- 
tion); Richardson  v.  State,  44  Tex. 
Cr.  211,  70  SW  820. 

Wis.— State  V.  Clifford,  68  Wis.  118, 
16  NW  26. 

N.  8.— Reg.  V.  Oalnes,  48  N.  8.  2S8. 

And  see  generally  Appeal  and  Er- 
ror i   1824. 

68.  Dennis  V.  State,  103  Ind.  448. 
2  NE  349. 

ae.  Lees  V.  U.  8.,  160  U.  S.  476. 
14  set  163,  87  L.  ed.  1160;  Com.  ▼. 
Dow,  5  Mete.  (Mass.)  329;  State  ▼. 
Meals.   184   Mo.    244,    83    SW   442. 

60.  Walter  v.  State,  174  Ind.  646, 
92  NE  537;  Curless  v.  State,  172  Ind. 
257,  87  NE  129.  88  NE  339;  Williams 
V.  State,  170  Ind.  644.  86  NE  349; 
Frlck  v.  State,  128  Md.  122.  97  A 
13S;  Weeks  v.  State,  126  Md.  223, 
94  A  7T4;  Harris  v.  Hlpsley,  122  Md. 
418,  89  A  8.'>2:  Murphy  v.  State,  120 
Md.  229,  87  A  811,  AnnCasl914B  1117; 
Citizens  Mut.  F.  Ins.  Co.  v.  Cono- 
wlngo  Bridge  Co.,  116  Md.  422,  82 
A  372;  Baltimore,  etc.,  R.  Co.,  v. 
Reuter,  114  Md.  687,  80  A  220;  Jun- 
kins  V.  Sullivan,  110  Md.  639,  73  A 
264;  Acker,  etc..  Co.  v.  McOaw.  106 
Md.  636,  68  A  17;  Tall  v.  Baltimore 
Steam  Packet  Co..  90  Md.  248.  44  A 
1007.  47  LRA  120;  ElllcMt  v.  Martin, 
6  Md.  '609,  fl  AmD  327;  Porter  v. 
State,  (TfiT.  Cr.)  190  SW  159.  See 
Furr  V.  State,  (Tex.  Cr.)  194  SW  396 
(holding  that  defendant's  objections 
to  the  court's  charge  should  be  pre- 
served by  separate  bills  for  each  ob- 
jection, not  grouped  together  in  one 
paper). 

ei.  See  infra  |  8468.  See  also 
supra  I  3416. 

8B.  V.  S.— Qarst  v.  U.  8.,  180  Fed. 
339.   103  CCA  4«».  •    *  '• 


Ala. — Watts    v.   State,    177   Ala.   84, 

69  S  270;  Richardson  v.  State,  177 
Ala.  8,  68  S  608;  Rudolph  v.  States 
172  Ala.  379,  66  S  610:  Christian  v. 
State,  171  Ala.  52,  64  S  1001;  Bolton 
v.  SUte,  146  Ala.  691,  40  8  409: 
Smith  V.  State,  142  Ala.  14,  39  8 
329;  Brltton  v.  Stete,  (A.)  74  S  721; 
Boice  v.  SUte,  10  Ala.  A.  100,  66  8 
83;  Moore  v.  SUte,  9  Ala.  A.  672,  64 
S  320;  Welsh  v.  SUte,  9  Ala.  A.  4, 
63  S  685. 

Ark. — State  v.  Chapman,  176  BW 
316;  Cureton  v.  SUte.  174  SW  810: 
Beard  v.  SUta.  79  Ark.  298,  96  SW 
996,  97  SW  667,  »  AnnCas  409  tamt 
dlsm  207  U.  8.  601,  88  SCt  868,  68  L. 
ed.  369];  Winkler  v.  SUte,  83  Ark. 
639. 

Cal.— Peo.  V.  Terrill,  181  Cal.  118, 
63  F  141;  Peo.  v.  Keyser,  63  Cal.  183; 
Peo.  v.  Getty,  49  Cal.  58^;  Peo.  v. 
Frank,   2  Cal.  A.   283,   83  P  678. 

Fla. — ^Mathis  v.  SUte,  63  Fla.  81, 
58  S  641;  Telfair  v.  State,  68  Fla  / 
110,  60  S  678;  Bass  v.  State,  58  Fla. 
1.  50  S  631;  Baker  v.  SUte,  64  Fla 
12.  44  S  719;  Browning  v.  SUte,  41 
Fla.  271,  26  S  689;  Tuberson  v.  SUtey 
26  Fla.   472,  7   S  858. 

Ga. — Glover  v.  State;  128  Oa.  1,  6T 
SE  101;  Fallins  v.  SUte,  7  Ga  A  801, 
66   SE  897. 

Hawaii. — ^Terr.  v.  WaUnabe  Maaa- 
gi,  16  Hawaii  196. 

Ida.— SUte  y.  Peck,  14  Ida  718. 
96    P    615. 

III.— Peo.  V.  Miller,  278  III.  480.  11« 
NE  131.  LRA1917E  '?97. 

Ind.— Hahn  v.  SUte,  118  NB  786: 
State  V.  Hunt.  187  Ind.  637.  87  NB 
409. 

Ky.— Rlaner  v.  SUte,  188  Ky.  11, 
117  SW  818. 

La.— SUte  v.   Slnigal,   138  La.  469, 

70  S  478;  SUte  v.  Miller,  138  La. 
373,  70  S  380;  New  Orleans  v.  Rlcker. 
137  La.  843,  69  S  273;  SUte  v.  Bottd- 
reaux,  137  La.  227,  68  S  428;  Stat* 
V.  Varnado,  131  La.  962,  60  S  627; 
SUte  V.  Cook,  117  La.  114,  41  S  434: 
SUte  V.  Rambo,  117  La.  78,  41  8 
369;  SUte  V.  Feasell.  116  La.  864,  4* 
S  698;  State  ▼.  Fields.  61  La  Ann. 
1239,  26  8  99;  SUte  v.  Brown,  4  La. 
Ann.  605. 

Mo.— SUte  V.  Modlin,  197  Ka  8701 
95  SW  345;  SUte  V.  Hicks.  178  Mo. 
433.   77   SW  539. 

Nebr. — Von  Haller  v.  Stete.  76 
Nebr.  161,  107  NW  233;  Loar  v.  Stete, 
76  Nebr.  148,  107  NW  229;  Dinsmore 
V.  State,  61  Nebr.  418,  86  NW  446. 
1  Nov.— State  v.  Orr,  34  Nev.  297, 
122  F  73;  State  v.  Rigg,  10  Nev.  884. 

Oh. — Grossner  v.  Stete.  18  Ob.  car. 
Ct    N    8    46 

bkl.'— Smiley  v.  Terr.,  16  Okl.  814, 
81    P    433 

Porto  Biico. — Peo.  v.  Sutton,  17  Por- 
to Rico  327;  Peo.  v.  Santiago,  16 
Porto  Rico  446;  Peo.  v.  Hemandea 
16  Porto  Rico  668;  Peo.  v.  CIntron, 
13  Porto  Rico  216;  Peo.  v.  Zapater,  11 
Porto  Rico  4:  Peo.  v.  Torrellas,  16 
Porto  Rico  614;  Peo.  v.  Robles,  16 
Porto  Rico  470;  Peo.  v.  Dlaa  6  Porto 
Rico  197;  Peo.  v.  Viniet,  4  Porto 
Rico  96. 

S.  D. — State  v.  Syverson,  37  S.  D. 
498,   169  NW  40. 

Tenn. — Ransom  v.  Stete,  116  Tenn. 
366,  96  SW  953:  Battier  v.  Stete,  114 
Tenn.  B«8,  86  8W  711.     :     . 
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be  expressly  referred  to  by  the  bill .  and  made  a  . 
part  thereof.*^    Hence  exhibits  merely  attached  to 
a  bill  of  exeeptions,  but  not  expressly  identified  as 
a  part  thereof,  form  no  part  of  the  bill.*'    Again 


in  some  jurisdictions  it  is  sufficient  by  statnte  to 
identify  a  document^  to  mark  in  the  place  where  it 
should  be  inserted  the  words  "clerk  here  insert,"  or 
otherwise  order  it  to  be  made  a  part  of  the  bill, 


Tex. — Baxter  v.  State,  (Cr.)  1»4  8W 
1107;  Bloch  V.  State.  (Cr.)  193  SW 
303;  Delsher  t.  State,  (Cr.)  190  SW 
729;  Berry  v.  State,  (Cr.)  188  SW 
S97;  Freeman  v.  State.  (Cr.)  188  SW 
425;  Resendei  v.  State,  (Cr.)  187  SW 
483;  Orner  -v.  State,  78  Tex.  Cr.  415, 
18S  SW  1172;  BulUngton  v.  State,  78 
Tex.  Cr.  187,  180  SW  679;  Beeaing 
V.  State,  78  Tex.  Cr.  76,  180  SW  256: 
Tinker  v.  State,  77  Tex.  Cr.  506.  179 
8W  572  (as  containing  conclusions 
instead  of  facts);  Gray  v.  State,  77 
Tex.  Cr.  221,  178  SW  337;  Galan  v. 
State.  76  Tex.  Cr.  610.  177  SW  124: 
Keets  V.  State.  76  Tex.  Cr.  384.  176 
SW  149;  Zwelg  v.  State.  74  Tex.  Cr. 
306.  171  SW  747;  Francis  v.  State. 
75  Tex.  O.  362.  170  SW  779;  Perkins 
v.  State.  76  Tex.  Cr.  361,  170  SW  737: 
Tores  v.  State,  74  Tex.  Cr.  37,  16^ 
SW  823;  Heame  v.  State,  78  Tex.  Cr. 
390..  166  SW  596;  Oant  v.  State,  73 
Tbx.  Cr.  279,  166  SW  142:  Wilson  v. 
State,  71  Tex.  C!r.  426,  160  SW  967: 
Sharp  V.  State,  71  Tex.  Cr.  633,  160 
SW  369;  Bodriquez  T.  State,  71  Tex. 
(Jr.;  IW,  168  SW  537;  Perry  v.  State. 
69  Tex.  Cr.  644,  155  SW  263:  Nes- 
bttt  V.  State,  69  Tex.  Cr.  374,  155  SW 
20S^  Brown  v.  State,  69  Tex.  Crr.  138, 
154  SW  667;  Martinez  v.  State,  69 
Tex.  Cr.  280,  153  SW  886;  Pace  v. 
State,  69  Tex.  Cr.  27,  163  SW  132; 
King  V.  State,  68  Tex.  Cr.  653,  162 
SW  629;  Wood  v.  State,  67  Tex.  Cr. 
609,  150  SW  194  (in  absence  of  state- 
ment of  facts) ;  Williams  v.  State.  67 
Tex.  Cr.  690,  160  SW  185;  Warren 
v.,  SUte.  67  Tex.  Cr.  273,  149  SW 
130;  CHayton  v.  State,  67  Tex.  Cr. 
311,  149  SW  119;  Burton  v.  State, 
67  Tex.  Cr.  149,  148  SW  805;  Kinney 
T.  State,  67  Tex.  Cr.  175,  148  SW  783: 
Ootcher  v.  State,  66  Tex.  C*.  522,  148 
SW  574;  Washington  v.  State,  66 
Tex.  Cr.  860,  147  SW  276;  Golden  ▼. 
State,  66  Tex.  Cr.  262,  146  SW  946: 
Milam  V.  State,  66  Tex.  Cr.  249,  146 
SW  185;  Boker^v.  State,  67  Tex.  Cr. 
476,  145  SW  607;  Knight  v.  State,  64 
Tex.  .Cr.  541,  144  SW  967;  Brown 
V.  State,  65  Tex.  Cr.  121.  144  SW  266; 
Jonea  v.  State.  66  Tex.  Cr.  69,  144 
SW  .252;  Harris  v.  State,  64  Tex. 
O.  694.  144  SW  232;  Ryan  v.  State, 
64  Tex.  O.  628,  142  SW  878;  Fifer  v. 
State,  64  Tex.  Cr.  203,  141  SW  989: 
Jonea  y.  State,  63  Tex.  Cr.  394,  141 
SW  953;  Jordan  v.  State,  64  Tex.  Cr. 
187,  141  SW  786;  Roberts  v.  State. 
&4,  Tex-  Cr.  135,  141  SW  235;  Pat- 
terson V.  State,  63  Tex.  Cr.  297,  140 
SW  11284  Conger  v.  State,  63  Tex. 
Or.  312,  140  SW  1112:  Ward  v.  State, 
63  Tex.  Cr.  194,  140  SW  1109;  Wright 
V.  State.  63  Tex.  Cr.  429.  140  SW  1105; 
Johns  V.  State,  63  Tex.  Cr.  416,  141) 
SW  1093;  Franklin  v.  State,  63  Tex. 
Cr.  438,  140  SW  1091:  Parker  v. 
State,  63  Tex.  Cr.  464.  140  SW  337; 
Robertson  v.  State,  63  Tex.  Cr.  268, 
140  SW  105;  Sanders  v.  State,  68 
Tex.  Cr.  258.  140  SW  103;  Hickey 
V.  State,  62  Tex.  Cr.  668,  138  SW 
1051;  Zunago  v.  State,  63  Tex.  Cr. 
68.  138  SW  713,  AnnCaBl913D  665: 
James  v.  State.  63  Tex.  Cr.  76,  138 
SW  612;  Bradford  v.  State,  62  Tex. 
Cr.  424,  138  SW  118;  Whitehead  v. 
State,  61  Tex.  Cr.  558,  137  SW  356- 
Green  v.  State,  62  Tex.  Cr.  345,  137 
SW  126;  Slatter  v.  State,  61  Tex. 
Cr.  242,  186  SW  770;  Wilson  v.  State, 
61  Tex.  Cr.  628,  136  SW  447;  Ridge 
V.  State,  61  Tex.  Cr.  214.  134  SW 
732;  Green  v.  State.  60  Tex.  Cr.  530, 
132  SW  806;  Ellis  v.  State,  59  Tex. 
Cr.  680,  ISO  SW  171;  Ligon  v.  State, 
69  Tex.  O.  274,  128  SW  620:  Fergu- 
son V.  State,  57  Tex.  Cr.  205,  122 
SW  651;  Bowmer  v.  State,  55  Tex. 
O.  416,  116  SW  798;  Warren  v.  State, 
54  Tex.  O.  448,  114  SW  380:  Flschl 
v.  Stole,  54  Tex.  Cr.  65.  Ill  SW  410; 
Brown   v.   State.    (O.)    109   SW   937; 


Holland  v.  State,  (Cr.)  107  SW  364, 
355;  Elarles  v.  State,  62  Tex.  Cr.  140, 
106  SW  138;  Corpus  v.  State,  51  Tex. 
Cr.  315,  102  SW  1152;  McKInzle  v. 
State.  (Cr.)  102  SW  414;  Vaughn  v. 
State,  51  Tex.  Cr.  180,  101  SW  445; 
Hurt  V.  State,  (Cr.)  100  SW  953; 
Gatrord  v.  State,  (Cr.)  100  SW  375; 
Dixon  V.  State,  50  Tex.  Cr.  385,  97 
SW  692;  Stovall  v.  State.  (Cr.)  97 
SW  92;  Keith  v.  State,  50  Tex.  Cr. 
63,  94  SW  1044;  Tune  v.  State,  ,49 
Tex.  Cr.  445.  94  SW  231;  Harris  v. 
State.  49  Tex.  Cr.  338,  94  SW  227; 
Vann  v.  State,  49  Tex.  Cr.  358.  94 
SW  224;  Counts  v.  State,  49  Tex. 
Cr.  329,  94  SW  220;  Stephens  v.  Stote, 
49  Tex.  Cr.  489,  93  SW  545;  Sly  V. 
State,  (Cr.)  91  SW  576;  Henderson 
V.  State,  49  Tex.  Cr.  289,  91  SW  669; 
Willis  V.  State,  49  Tex.  Cr.  189,  90 
SW  1100  (should  disclose  expected 
answer  of  witness);  Delaney  v.  State, 
48  Tex.  O.  694.  90  SW  642;  Hottel 
V.  State,  (Cr.)  90  SW  31:  Upton  v. 
State.  48  Tex.  Cr.  289.  88  SW  212; 
Hanna  v.  State.  48  Tex.  Cr.  269.  87 
SW  702;  Gray  v.  State,  (O.)  86 
SW  764;  T..audermilk  v.  Stote.  47  Tex. 
Cr.  427.  83  SW  1107;  Kennon  v.  State, 
46  Tex.  Cr.  359,  82  SW  618;  McVey 
V.  State,  (Cr.)  81  SW  740;  Gather  v.' 
State,  (Cr.)  81  SW  717;  Thompson  v. 
State,  (Cr.)  78  SW  941;  Ham  v.  State, 
(Cr.)  78  SW  929;  Blain  v.  State,  (Cr.) 
78  SW  518:  Cruse  v.  State,  (Cr.)  77 
SW  818;  Norsworthy  v.  State,  45  Tex. 
Cr.  339,  77  SW  803;  Sinclair  v.  State, 
45  Tex.  Cr.  487.  77  SW  621;  Reys 
V.  State,  46  Tex.  Cr.  463,  76  SW  457. 
77  SW  213;  Oroaco  v.  State.  (Cr.)  76 
SW  470;  Baldridge  v.  Stote,  45  Tex. 
Cr.  193,  74  SW  916;  Baldwin  v.  State, 
39  Tex.  Cr.  245,  45  SW  714;  Robinson 
V.  State,  37  Tex.  Cr.  195,  39  SW  107; 
Bryant  v.  State.  35  Tex.  Cr.  394,  33 
SW  978.  36  SW  79;  Higginbotham  v. 
State.   3   Tex.   A.   447. 

Va. — Thornton  v.  Com..  113  Va.  786, 
73  SE  481;  Thomas  y.  Com.,  106  Va. 
855,    56    SE   705. 

Wash. — State  v.  Wood,  33  Wash. 
290,    74    P    380. 

W.  Va. — State  v.  Banks,  61  W.  Va. 
6,    66   SE   739. 

Wyo. — Seng  v.  Stote,  20  Wyo.  222. 
122   P  631. 

See  also  Appeal  and  Error  I  1830. 

[a]      The   bill   moat   clearly   ahow 

(1)  that  it  contoins  all  the  evidence 
elicited  on  the  point.  Bender  v. 
State.  26  Ind.  285;  Odeneal  t.  State, 
J28  Tenn.  60.  157  SW  419;  Galan  v. 
State,  76  Tex.  Cr.  619,  177  SW  124; 
Thompson  ▼.  State.  74  Tex.  Cr.  146, 
1C7  SW  345;  Mootry  v.  State,  36 
Tex.  O.   450,   33  SW  877.   34  SW  126. 

(2)  A  statement  that  the  bill  con- 
tains /ill  the  evidence  is  not  conclu- 
sive. Thornhill  v.  State,  (Ala.  A.)  72 
S  297.  (3)  If  the  evidence  is  con- 
tradictory the  court  may  not  be  re- 
quired to  show  what  the  evidence 
was,  but  may  state  that  it  was  con- 
tradictory. Grayson  v.  Com.,  6  Oratt. 
(47  Va.)  712. 

rb]  BUI  lieM  Ininfflolaat.^ — (1)  An 
objection  and  exception  to  "said  last 
testimony."  following  the  recital  in  a 
bill  of  exceptions  of  numerous  facts 
in  narrative  form,  Is  insulllclent  to 
direct  the  reviewing  court  to  the  evi- 
dence objected  to.  Cotner  v.  State, 
173  Ind.  168,  89  NE  847.  (2)  A  bill 
of  exceptions  to  the  testimony  of  a 
grand  Juror  in  regard  to  certain  tes- 
timony before  the  grand  Jury,  but 
not  showing  who  testified,  is  Insuffl- 
cient.  Moore  v.  State,  65  Tex.  Cr. 
453.  144  SW  598. 

[c]  BiU  held  ■nffletoat. — A  bill  of 
exceptions  which  shows  that,  as  soon 
as  the  Jury  were  sworn  to  try  the 
issues  in  the  case,  plaintiff  offered 
the  following  oral  and  documentary 
evidence,  setting  out  many  pages  of 


testimony  on  the  part  of  plaintiff, 
and  reciting  that  plaintiff  thereupon 
rested,  whereupon  defendant  pro- 
duced the  following  evidence,  setting 
forth  many  pages  of  evidence  given 
on  behalf  of  defendant,  and  that  de- 
fendant then  moved  for  peremptory 
In.structions  for  a  verdict,  sufficiently 
shows  that  the  bill  contoins  all  of  the 
evidence,  although  It  does  not  state 
in  words  that  it  does  so.  Clyatt  v. 
U.  S.,  197  U.  S.  207,  25  SCt  429,  49 
L.  ed.  726. 

[d}  The  JnOira'a  certlfleata  should 
stote  that  the  ttlll  of  exceptions  speci- 
fies all  of  the  record  material  to  a 
clear  understonding  of  the  errors 
complained  of.  CTanal  Zone  v.  Perex, 
2  Canal  Zone  1,  4  [qvot  Cycl;  Wig- 
gins V.  State,  23  Fla.  180,  1  S  693; 
Pendley  v.  Stote.  87  Oa.  186.  13  SB 
448. 

[e]  The  laekea  of  kppaUaat,  where 
he  knows  that  the  stenographer  is 
dangerously  ill,  in  not  procuring  a 
transcript  until  he  is  prevented  from 
doing  so  by  the  stenographer's  death, 
which  results  in  the  entire  absence 
of  the  testimony  from  the  bill  of 
exceptions,  may  cause  the  appeal  to 
be  dismissed  and  Judgment  to  be  af- 
flrraed.  State  v.  Thompson,  130  Mo. 
438.    32    SW    975. 

[f1  Mattras  of  wMoh  the  txUl 
oonrt  takes  Jndioial  notice  must  be 
Incorporated  in  the  bill  of  exceptions. 
Grossner  v.  State,  18  Oh.  Cir.  Ct. 
N.  S.  46. 

[g]  In  Porto  Blco  the  bill  should 
contain  only  so  much  of  the  evidence 
ab  is  necessary  to  present  all  of  the 
question?  of  law  on  which  the  excep- 
tions were  token.  Peo.  v.  Torres,  9 
Porto  Rico   396. 

[h]  la  WyomlBf  to  enable  the  ap- 
pellate court  to  review  the  evidence 
it  must  be  incorporated  in  the  bill  of 
exceptions  and  properly  authentlcat- 
eJ  by  the  court  or  Judge;  the  cer- 
tificate of  the  court  reporter  being 
insufficient.  Seng  v.  Stote,  20  Wyo. 
222.   122   P    631. 

[1]  Oballenc*  to  paa*!.— A  bill  of 
exceptions  must  show  what  evidence 
wan  introduced  in  support  of  a  chal- 
lenge to  the  panel.  State  v.  Rigg,  10 
Nev.   284. 

63.  Clark  v.  State,  126  Ind.  1,  24 
NE  744;  Ostler  v.  State,  3  Ind.  A. 
122,  29  NE  270:  State  v.  Olbson.  52 
Kan.  22,  34  P  408;  State  v.  James,  106 
L,a.  462,  31  S  44;  Capshaw  v.  State. 
(Tex.  Cr.)  186  SW  209.  See  generally 
Appeal  and  Error  i  1830. 

[a]  BvldMiec  ovtaldc  tH*  bill  will 
not  be  considered  unless  referred  to 
80  expressly  as  to  Identify  it.  Peo. 
V.  Taing,    53  Cal.   602. 

64.  Ala. — Dannelley  v.  State,  130 
Ala.   132.   30  S   452. 

,  Cal. — Peo.  v.  Wallace,  94  C!aL  497, 
29  P  950. 

Ga. — Robinson  v.  State,  129  Qa. 
336.  68  SE  842;  Heard  v.  Stote. 
114    Oa.    90.    39    SE    909. 

Ind. — Merrick  v.  State,  63  Ind. 
327 

li'a. — State  -v.  Evans,  104  La.  843, 
29  S  112;  Stote  v.  Tally,  23  La.  Ann. 
677. 

N.  J. — State  ▼.  Ackerman,  62  N. 
J.  L.  466.  41  A  697. 

Oh. — Whitman  v.  State.  27  Oh.  CJIr. 
Ct.  735. 

Tenn. — Crockett  v.  State.  126  Tenn. 
131,  140  SW  1058;  Battler  ▼.  State. 
114   Tenn.   663,   86  SW  711, 

Va. — Jeremy  Impr.  Co.  v.  Com.,  106 
Va.   482.   56   SE  224. 

Wis. — Rooney  v.  State,  111  Wis. 
126.  86  NW  647. 

Wyo. — Koppala  v.  Stote.  16  Wyo 
398.  89  P  676.  93  P  662. 

See  also  Appeal  and  Brror  t  1833. 

ta]  Thus  exhibits  attoched  to  a 
bill  of  exceptions  after  it  has  been 
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where  it  is  not  actually  in  it.**  In  some  jmisdie- 
tions  questions  arising  on  tbd  evidence  cannot  be  re- 
viewed unless  it  affirmatively  appears  that  the  orig- 
inal longhand  mannscript  was  filed  in  the  derk^s 
office  before  it  was  incorporated  in  the  bill  of  ex- 
ceptions.'* A  bill  of  exceptions  to  permitting  a  wit- 
ness to  testify  wiU  not  be  considered,  where  it  does 
not  show  that  the  witness  testified  to  any  fact;*' 
and  a  bill  of  exceptions  complaining  of  the  admis- 
sion of  evidence  must  show  its  reception,*^  the  con- 
ditions and  circumstances  under  which  it  was  ad- 
mitted,** the  nature  of  the  evidence,'"  that  it  was 
immaterial,  incompetent,  or  improper,'^  and  its 
probable  injury  to  accused.''  It  must  also  show 
that  the  evidence  was  admitted  over  objections  and 
went  to  the  jury,'*  and  must  state  the  facts  on  which 
the  objections  were  predicated."     A  bill  of  excep- 


certifled  by  the  trial  judge  consti- 
tute no  part  of  the  bill  of  excep- 
tions. Robinson  v.  State,  129  Qa. 
336.  58  SE  842;  Battler  v.  State,  114 
Tenn.   5S3.    86    SW    711. 

[bj  The  mtmaogrnii^fm  notes  (1) 
cannot  be  made  a  part  of  the  bill  of 
exceptions  by  stipulation,  where  the 
sutute  provides  that  It  must  be  set- 
tled an'a  signed  by  the  judge.  Peo. 
V.  Bradner.  44  Hun  233  [mod  on 
other  grounds  107  N.  T.  X.  13  NE 
srj.  (2)  A  typewritten  copy  of  the 
evidence  filed  by  the  stenographer. 
not  showing  that  the  testimony  was 
the  !<ame  as  that  required  to  be  in- 
serted by  the  clerk,  or  that  it  had 
ever  been  presented  to  the  judge  who 
signed  the  bill,  constitutes  no  part 
of  the  bill  of  exceptions.  State  v. 
Walker.    194   Mo.    367.   91    SW   899. 

[c]  Tha  Iralk  aad  weight  of  ezlill)- 
tta  (1)  offered  in  evidence  Is^no  ex- 
cu.se  for  failure  to  attach  to  the  bill 
of  exceptions  or  maric  of  identifica- 
tion, where  a  review  on  the  weight 
of  the  evidence  is  desired.  State  v. 
Hinkelman.  32  Oh.  Cir.  Ct.  1.  (2) 
But  articles  Introduced  as  exhibits 
need  not  be  certified  to  the  appellate 
court  if  adequately  described  in  the 
bill.  Peo.  V.  Sch&Ilman.  273  111.  664, 
113  NE  113. 

[d]  BzUMta  ■honU  b*  set  out  In 
foU  at  the  places  where  they  ap- 
pear to  have  been  offered  and  read. 
Balliet  V.  U.  S.,  129  Fed.  689,  64  CCA 
JOl. 

[e]  XBcorpo>*tlon  of  •zUMts  held 
wfldenti  Exhibits  attached  to  a  bill 
of  exceptions,  although  following  in- 
.«lead  of  preceding  the  judge's  certifi- 
cate, are  to  be  considered  as  a  part 
of  the  bill,   being  referred   to  in  the 


802;  State  v.  Qordoit)  117  Mo.  387,  22 
SW  952;  State  v.  Dalton,  106  Mo.  463, 
17  SW  700.  But  see  State  v.  Wear, 
101  Mo.  414,  14  SW  115  (holding  that 
a  trial  judge  is  not  required  to  sign  a 
skeleton  bill  of  exceptions  by  which 
the  clerk  is  directed  to  insert  evi- 
dence to  be  afterward  written  out 
and  filed  by  the  stenographer).  See 
also  generally  Appeal  find  Error  i 
1833 

[a]  Bnt  the  dark  mnat  actoaUy 
oopy  the  doonmeat,  merely  certifying 
that  it  is  filed  being  insuf&cient. 
State  V.  O'Kelley.  173-  Mo.  A.  169, 
167  SW  1055. 

[b]  WbsM  tUa  dlTMitloa  la  ra- 
qiurad  tha  olack  turn  no  anthozltj  to 
fiisart  the  writing  if  it  is  omitted, 
and  if  he  does  insert  it  without  au- 
thority it  is  no  part  of  the  record 
and  will  not  be  considered  on  appeal. 
Klepfer  v.  State,  121  Ind.  491,  23  NE 
287;   Endsley  v.   State,  76   Ind.   467. 

ic]  m  Son^laaa,  Abts  (1896)  No. 
113,  providing  that,  on  a  criminal 
trial,  on  objection  being  maffe  and  a 
bill  of  exceptions  being  reserved,  the 
court  shall  at  the  time  order  the  clerk 
to  take  down  the  facts  on  which  the 
bill  has  been  retained,  which  state- 
ment in  case  of  appeal  shall  be  at- 
tached to  the  bill  of  exceptions,  does 
not  entitle  defendant  to  have  ttie  en- 
tire testimony  of  a  witness  taken 
down,  where  such  testimony  on 
cross-examination  by  defendant  has 
been  ruled  out.  State  v.  Mitchell,  127 
La.  380.  53  S  657. 

ee.  Kirkman  v.  State,  158  Ind.  156, 
63  NE  213;  Campbell  v.  State.  148 
Ind,  527,  47  NE  221;  Carlson  v.  State, 
145  Ind.  650,  44  NE  660;  Curtis  v. 
State,  18  Tnd.  A.  431,  48  NE  234;  Wal 


transcript    of   the  evidence  preceding  |  bert  v.   State,   17   Ind.  A.   350,   46  NE 
the  certificate  and  shown  to  have  been    827 


admitted  in  evidence,  and  the  first 
paragraph  of  the  bill  declaring  them 
to  be  made  a  part  of  the  bill.  Hyde 
V.  State.   22   'Wyo.   271,   138  P  550. 

If]  la  Azkwuwa,  under  acts  (1903) 
P  90  i  3,  requiring  the  court  stenog- 
rapher to  furnish  a  longhand  type- 
written copy  of  the  oral  proceedings 
of  the  trial  which,  when  approved  by 
the  judge  and  filed,  shall  be  used  as 
a  part  of  the  bill  of  exceptions,  the 
report  can  be  made  available  on  ap- 
peal only  by  being  made  a  part  of  the 
hill  of  exceptions.  Snyder  v.  State, 
i(  Ark.    456.    Ill    SW   465. 

[g]  IB  Www  Tork,  under  the  stat- 
nie  prohibiting  a  reversal  for  an  er- 
ror which^does  not  appear  to  have 
affected  the  aubstantial  rights  of  de- 
fendant, a  bill  of  exceptions  contain- 
ing only  so  much  of  the  evidence  and 
the  proceedings  on  the  trial  as  were 
nifllclent  to  present  a  single  question 
of  law  raised  by  an  objection  to  a 
ruling  permitting  the  reading  of  the 
testimony  of  a  witness  since  de- 
ceased, and  not  including  a,  copy  of 
'•he  minutes  of  the  trial,  was  im- 
Pfoper.  Peo.  v.  Vltusky,  163  App. 
DiT.  879,  152  APB-  Div.  884,  138  N% 
1013. 

(S>  Bryan  v.  State,  4  Iowa  849: 
State  ▼.  Lajrcock.  1»  Ho.  »»,  <7  SW 


67.  Ryan  v.  State,  64  Tex.  Or.  628, 
142  SW  879.      , 

68.  State  v.  Woods,  112  La.  617, 
36   S   626.     See  aKso  infra   i  .3464. 

69.  Hart  v.  State,  69  Tex.  Cr.  417, 
154  SW  553;  Maynard  v.  State,  (Tex. 
Cr.)   39   SW  667. 

70.  Prata  v.  State,  76  Tex.  Cr.  60, 
178  SW  974.    See  also  infra  (  3464. 

71.  State  v.  Zeilman,  75  N.  J.  L. 
357,  68  A  468.  See  also  infra  i 
3464. 

[a]  Tha  oUaatloaaUa  part  of  doo- 
nmsntaiT  •▼iaaaca  must  be  specified 
so  that  the  court  can  know  its  bear- 
ing In  the  case.  Spearman  v.  State, 
68  Tex.  Cr.  449,  152  SW  915,  44 
LRANS   248. 

78.  State  v.  Woods.  112  l,a.  617, 
36  S  626;  Shaffer  v.  State,  68  Tex. 
Ct.  162,  161  SW  1061;  Todd  v.  State, 
57  Tex.  Cr.  15,  121  SW  506.  See  also 
infra   {   3464. 

73.  Qravett  v.  State,  11  Ala.  A. 
211,  65  S  850;  IiOng  v.  State.  2  Ala. 
A.  98,  57  S  62;  Williams  v.  State,  67 
Tex.  Cr.  287,  148  SW  763;  Hunter  v. 
State,  59  Tex.  Cr.  439,  129  SW  125: 
Wilson  v.  State,  ^2  Tex.  Cr.  22,  22 
SW  39;  Bryant  v.  State,  18  Tex.  A. 
107  (stating  the  objections  very  spe- 
clflcally):  Thomas  v.  State,  17  Tex.  A. 
487. 


tions  to  the  exclusion  of  testimony  should  state  what 
the  party  expected  to  prove  by  the  evidence  ex- 
cluded,'* and  that  the  facts  sought  to  be  proved 
would  have  been  shown  by  the  witness  had  he  been 
permitted  to  testify;'*  it  must  also  show  the  charac- 
ter of  the  evidence  excluded,"  the  purpose  for  which 
it  was  offered,'*  and  its  relevancy,"  competency,** 
and  materiality,*'  setting  forth  the  evidence  ex- 
cluded or  describing  it  sufficiently  to  enable  the  co«rt 
to  determine  as  to  its  relevancy  or  materiality  ;*^  and 
where  the  bill  seeks  to  have  reviewed  a  ruling  ex- 
eluding  a  statement  claimed  to  have  been  admis- 
sible as  part  of  the  res  gestae  the  bill  should  show 
the  time  elapsing  between  the  commission  of  the 
crime  charged  and  the  statement  or  the  circum- 
stances from  which  the  time  can  be  inferred.** 
A  bill  to  the  overruling  of  a  leading  question  must 

74.  Cook  V.  state,  78  Tex.  Cr.  116, 
180  SW  254;  Oalan  v.  State,  76  Tex. 
Cr.  619,  177  SW  124;  Womack  v. 
State,  74  Tex.  Cr.  646,  170  SW  139: 
Arnold  v.  State,  74  Tex.  Cr.  269,  168 
SW  122;  Best  v.  State,  72  Tex.  Cr. 
201,  164  SW  996;  Biddy  v.  State, 
(Tex.  Cr.)   108  SW  689. 

75.  Tipper  v.  Com.,  1  Mefc.  (Ky.) 
6.     See  also  infra  9  3464. 

76.  Autrey  v.  State,  190  Ala.  10. 
67  S  237;  Sellers  v.  State,  7  Ala.  A. 
78,  61  S  485;  Baldwin  v.  State.  119 
Ark.  518,  178  SW  409;  State  v.  Page, 
212  Mo.  224.  110  SW  1067;  Sanford  v. 
State,  (Tex.  Cr.)  185  SW  22  (state- 
ment of  what  answer  would  have 
been);  Taylor  v.  State,  77  Tex.  Cr. 
632,  180  SW  242;  Grimes  v.  State,  77 
Tex.  Ct.  319,  178  SW  523;  Vandeveer 
V.  State.  76  Tex.  Cr.  308,  173  SW 
1197;  Edwards  v.  State,  75  Tex.  Cr. 
647,  172  BW  227;  Echols  v.  State,  7B 
Tex.  Cr.  369,  170  SW  786  (statement 
of  what  answer  would  have  been): 
Mlllner  v.  State,  75  Tex.  Cr.  22,  169 
SW  899;  Brown  v.  State,  74  Tex.  Cr. 
356,  169  SW  437  (what  he  "expected" 
to  prove  insufllcient);  Oliver  v.  State, 
70  Tex.  Cr.  140,  159  SW  235;  Luttrell 
V.  State,  70  Tex.  Cr.  183,  167  SW  157: 
Shaffer  v.  State,  68  Tex.  O.  162,  151 
SW  1061;  Harris  v.  State,  67  Tex.  <3r. 
251,  148  SW  1074;  Collins  v.  State, 
66  Tex.  Cr.  602,  148  SW  1065;  Clark 
v.  State,  67  Tex.  Cr.  38,  148  SW  801; 
Sheppard  v.  State,  66  Tex.  Cr.  ■584, 
148  SW  314;  Ward  v.  State,  66  Tex. 
Cr.  313,  146  SW  931;  Foote  v.  State, 
65  Tex.  Cr.  368,  144  SW  275,  AnnCas 
1916A  1184;  Smith  v.  State,  63  Tex. 
Cr.  183,  140  SW  1096;  James  v.  State, 
63  Tex.  Cr.  75,  138  SW  612;  Coffey 
V.  State,  60  Tex.  Cr.  73,  131  SW  216; 
Edgar  v.  State,  59  Tex.  Cr.  491,  129 
SW  141;  Pollard  v.  State,  68  Tex. 
Ct.  299,  126  SW  390;  Brown  v.  State, 
57  Tex.  Cr.  269,  122  SW  565;  Rober- 
son  V.  State,  53  Tex.  Cr.  291,  109 
SW  160;  McCormick  v.  State,  52  Tex. 
Cr.  493,  108  SW  669;  W»de  v.  State, 
(Tex.  Cr.)  108  SW  369.  See  also  infra 
i  3464. 

■  77.    Turner   v.    State,    75   Tex.   Cr. 
325.   170   SW   1096. 

78.  Leggett  v.  State,  62  Tex.  Cr. 
99,  136  SW  784;  Oay  v.  State,  58 
Tex.  Cr.  472,  125  SW  896;  Newcomb 
V.  State.  49  Tex.  Cr.  550,  96  SW  1048. 

79.  Turner  v.  State,  75  Tex.  Cr. 
325.  170  SW  1096.  See  also  Infra  ( 
3464. 

80.  Bush  V.  State,  168  Ala.  77,  58 
S  266;  Gay  v.  State,  58  Tex.  Cr.  478, 
125  SW  896. 

81.  Sellers  v.  State.  7  Ala.  A.  78, 
61  S  485;  State  v.  Zeilman,  75  N.  J. 
L.  357.  68  A  468;  Baxter  v.  State, 
(Tex.  Cr.)  194  SW  1107;  Wilson  v. 
State,  32  Tex.  Cr.  22,  22  SW  39; 
Counts  V.  State,  19  Tex.  A.  450.  See 
also  infra  S  3464. 

83.  McElhannon  v.  State,  99  Oa. 
672,  26  SE  501.  See  also  infra  9 
3464. 

83.  Elmore  v.  State,  (Tex.  Cr.)  78 
SW  620;  Wilson  v.  State,  (Tex.  Cr.) 
78  SW  232;  Freeman  v.  State,  (Tex. 
Cr.)  77  SW  17. 
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state  that  an  answer  was  given  to  the  que8tix>n,'* 
and  that  the  testimony  was  improper  ;^^  it  must  also 
show  that  the  question  did  not  fall  under  any  .of 
the  exceptions  to  the  general  rule  excluding  lead- 
ing questions.**  Uncontroverted  statements  in  a  bill 
of  exceptions  must  be  takai  as  true.^' 

[i  3424]  (3)  Incorporating  Instrnctdoiu.  Where, 
as  in  some  jurisdictions,  the  instructions  of  the 
trial  court  are  made  a  part  of  the  record  proper 
by  statute,**  they  should  not  be  reproduced  in  the 
bill  of  exceptions;*"  but  where  they  are  not  a  part 
of  the  record  proper  error  in  the  giving  or  refusing 
to  give  instructions  will  not  be  reviewed  unless  the 
instructions  given  or  requested  are  incorporated  in 
the  bill  of  exceptions.""  In  some  jurisdictions  an  in- 
struction complained  of  cannot  be  embraced  in  an 
original  bill  of  exceptions  containing  the  evidence."^ 

[$  3425]  (4)  Who  Most  Prepare.  Appellant  ia 
usually  required  to  prepare  the  bill  of  exceptions.*' 
In  the  absence  of  statutory  requirement  "*  it  is  not 
the  duty  of  the  trial  judge  to  prepare  it,*^  although 
the  statute  usually  imposes  upon  him  the  duty  of 
authenticating  it  by  his  signature;*^  and  in  doing 
so  he  has  a  right,  and  it  is  his  duty,  to  examine 
the  bill  presented  to  see  that  it  states  the  facts  cor- 
rectly,"* and  if  not  he  may  revise  it  before  sign- 
ing," or  prepare  one  himself.**  It  is  also  the  duty 
6>    Tex.    Cr. 


84.    Bins    V.    state, 
4«8.  154   SW  1010. 

88.  Rodrlguei  v.  State,  70  Tex.  Cr. 
77.  158  SW  630. 

86.  Rodrleues  v.  State,  70  Tex.  Cr. 
77,  15S  SW  530;  Carter  v.  State,  59 
Tex.  Cr.  73,  127  SW  216. 

87.  Cummina  t.  Com.,  6  EyL  176, 
200.  12  Ky.  Op.  21E. 

88.  See  supra  {  3418. 

89.  Feo.  V.  Slngr  Tow,  146  Cat  1, 
78  P  235;  Fee.  v.  Cole,  127  Cal.  646, 

69  P   984. 

80,    See  Infra  {  S466. 

91.  Rowan  V.  State,  (Ind.)  Ill 
NE  431 ;  State  v.  Whlteneck,  176  Ind. 
404,  96  NB  156:  CurlesB  v.  State,  172 
Ind.  257.  87  NE!  129,  88  NE  339;  Wil- 
liams V.  State,  170  Ind.  644,  85  NE 
349;  Sharp  v.  State,  161  Ind.  288.  68 
NE  286;  Adams  v.  State,  156  Ind. 
596,.  59    NE    24. 

98.  State    v.   UlUer.    138   La.    373, 

70  S  330;  State  v.  ESvans,  136  La. 
891,  66  S  259;  State  v.  CMrr,  111  La. 
716,  35  S  839;  DIkks  v.  State,  64  Tex. 
Cr.  122,  141  SW  100.  See  also  Ap- 
peal and  Error  {  1854. 

93.  See  statutory  provisions. 

94.  Pendley  v.  State,  87  Oa.  186, 
13  SE  443;  Helm  v.  SUte,  66  Miss. 
637.  6  S  322.  See  also  Appeal  and 
Error  {   1864. 

96.     See  Infra  i  3428. 

96.  State  V.  Cason,  28  La.  Ann.  40. 

97.  See  infra  i  3432. 

9a  Vansickle  v.  State,  (Tex.  Cr.) 
188  SW  1006;  Kearse  v.  State,  68 
Tex.  Cr  683.  151  SW  827.  See  also 
generally  Appeal  and  Error  (  1854. 

99.  State  v.  Artus,  110  La.  441,  34 
S  696. 

1.  Peo.  v.  Laplque,  9  Cal.  A.  134, 
98  P  266;  and  see  cases  Infra  note  8. 

9.  Feo.  V.  Garnet  t,  9  Cal.  A.  194, 
98  P  247. 

3.  Cal. — ^Page  v.  San  Francisco  Su- 
per. Ct.,  122  Cal.  209.  54  P  730  (con- 
strulne  Pen.  Code  S  1171);  Peo.  v. 
Hin,  78  Cal.  406,  20  P  862;  Peo.  v. 
Spragrue,  53  Cal.  422. 

Ida. — State  v.  Smith,  5  Ida.  291,  48 
P   1060. 

Mont.< — State  v.  Lee,  34  Mont.  584, 
87  P  977;  State  v.  Morrison,  34 
Mont.  75,  85  P  738;  State  y.  Kremer, 
34  Mont.  6,  85  P  736;  State  v.  Stlck- 
ney  29  Mont.  623,  75  P  201;  State 
V.  Moffat,  20  Mont.  371,  51  P  823; 
State  V.  Oawlth,  19  Mont.  48.  47  P  207. 

Oh. — Smith  V.  State,  34  Oh.  Clr.  Ct. 
520. 


Tex. — Hamilton  v.  State,  64  Tex. 
Cr.  175.  141  SW  966;  Gibson  v.  State, 
53  Tex.  Cr.  349,  110  SW  41:  Chancey 
V.  State,  48  Tex.  Cr.  635.  90  SW  632. 

See  also  Appeal  and  Error  t  1867. 

[a]  IProof  of  aotlo*. — In  Alabama, 
under  the  supreme  court  rule  provid- 
ing for  the  taking  of  proof  to  estab- 
lish a  bill  of  exceptions  upon  notice 
to  the  adverse  party,  and  requiring 
the  deposition  to  contain  the  notice 
with  .th0  service  thereon  unless  the 
officer  certifies  that  the  other  party 
was  actually  present,  an  unsworn 
certificate  of  the  attorney  of  one  con- 
victed of  a  crime  that  he  mailed  a 
copy  of  the  notice  properly  stamped 
and  addressed  to  the  solicitor  is  not 
sufficient  proof  of  service  which 
must  be  sworn  to  unless  made  by 
the  sherifC  as  provided  in  Code 
(1907)  i  6362.  (neerhorn  v.  State,  8 
Ala.  A.  272,  62  S  329. 

[b]  ■nOoiaiicy  of  notla*. — Under 
the  Montana  statute  requiring  that 
the  draft  of  the  proposed  bill  must 
be  presented,  upon  at  least  two  days' 
notice  to  the  adverse  party,  to  the 
Judge  for  settlement,  or  delivered  to 
the  clerk  for  the  Judge,  the  giving  of 
two  days'  notice  to  the  county  at- 
torney is  an  indispensable  prerequi- 
site to  the  consideration  of  the  bill 
by  the  appellate  court  and  must  be 
shown  by  the  record;  the  statute  is 
not  complied  with  by  delivering  a 
copy  of  the  draft  of  the  proposed 
bill  of  exceptions  to  the  adverse  par- 
ty. State  v.  Kremer,  84  Mont  6. 
85  P  7S6.  „ 

[c]  BffMt  of  adJonmlBg  mottoa^— 
Where  a  notice  of  settlement  is  prop- 
erly given,  but  the  bill  of  excep- 
tions is  not  settled  on  the  day  for 
which  it  was  noticed,  and  the  Judge 
subsequently  leaves  the  state  for 
some  time,  a  subsequent  settlement 
and  signature  of  the  bill  without  new 
notice  is  sufficient,  where  there  was 
no  suggestion  that  it  was  incorrect 
and  the  bill  was  promptly  died.  State 
v.  Payne.  6  Wash.   5S3.   34   P  317. 

4,  State  V.  Kremer,  34  Mont.  6,  86 
P  736;  State  v.  Hlnchey,  S  Wash. 
326,  31  P  870. 

s!  Peo.  V.  Hill.  78  Cal.  405,  20 
P  862. 

6.  Peo.  V.  Gonzales,  136  Cal.  666, 
69  P  487;  Van  Eman  v.  San  Francisco 
Super.  Ct..  106  Cal.  643,  40  P  14;  Peo. 
V.  Soto,  8  C^I.  A.  322,  96  P  913:  State 
v.  Larkins,  5  Ida.  206,  47  P  946. 


of  appellant's  counsel  and  not  of  the  cleork  of  the 
court  to  present  the  bill  of  exceptions  taken  on  be- 
half of  defendant  to  the  judge  for  his  signature.'" 

[$  3426]  c^  Settlement,  Signing,  and  Filing— 
(1)  In  Oeneral — (a)  Notice  of  Presentation  for 
Settlement.  Bills  of  exceptions  can  be  settled  only 
on  notice;^  and  while  it  has  been  held  that,  in  the 
absence  of  an  affirmative  showing  to  the  contrary  in 
the  record  on  appeal,  it  will  be  presumed  that  due 
notice  of  the  time  for  the  settlement  of  a  bill  of 
exceptions  had  been  given,'  the  statutory  require- 
ments as  to  the  time  and  character  of  notice  of 
presentation  of  a  bill  of  exceptions  for  settlement 
are  generally  held  to  be  mandatory,*  and  must  ap- 
pear by  the  record.*  Where  a  waiver  of  notice  is 
relied  upon  it  should  be  in  writing  or  entered  of 
record,*  although  there  are  cases  in  whieh  a  waiver 
was  implied  from  conduct.* 

[f  3427]  (b)  Submission  to  Adverse  Party. 
Under  the  statutes  or  rules  of  court  in  some  juris- 
dictions the  proposed  bill  of  exceptions  is  required 
to  be  submitted  to  the  adverse  party  for  examina- 
tion or  amendment;^  and  in  some  jurisdictions  a 
bill  of  exceptions  will  not  be  considered,  where  it 
was  not  submitted  to  the  adverse  party  within  the 
time  required  by  the  statute,  or  within  an  extension 
of  that  time  made  on  proper  application;*  bnt  in 

[a]  Hi  Vorto  Bloo  the  appearance 
of  the  Qscal  of  the  supreme  court 
in  answer  to  a  notice  of  settlement 
of  a  bin  of  exceptions  will  operate 
as  a  waiver  by  the  district  attorney 
or  the  district  Judge  of  failure  to 
serve  the  notice  on  them.  Peo.  v, 
Fernandez,  12  Porto  Rico  86. 

7.  Terr.  v.  Flores,  3  Arls.  216,  77 
P  491;  Hewell  v.  State,  117  Ga.  752, 
45  SE  76  (acknowledgment  of  service 
must  be  annexed);  Crow^v.  State,  111 
Ga.  646,  86  SE  858;  Polston  v.  State, 
15  Ga.  A.  632,  83  SE  1101;  SUte  v. 
Dupuia,  3  Ida.  614,  65  F  65;  State  v. 
Miller,  138  La.  373,  70  S  330;  State 
V.  Johnson,  119  La.  130,  43  S  981; 
State  V.  Artus,  110  La.  441,  34  S 
596;  State  v.  Johnson,  107  La.  646, 
32  S  74;  SUte  v.  Laborde,  48  La. 
Ann.  1492,  21  S  87;  SUte  v.  Gunter, 
30  La.  Ann.  536;  State  v.  Romero, 
5  La.  Ann.  24.  Bee  also  Appeal  and 
Error  {   1867. 

[a]  Ssrvloe  by  malL— An  indorse- 
ment of  appellant's  counsel  on  the 
bill  of  exceptions  to  the  effect  that 
he  had  served  the  solicitor-general 
with  the  within  bill  of  exceptions  by 
mailing  to  him  through  the  United 
States  mail  a  copy  of  the  within  is 
not  sufficient,  there  being  no  provi- 
sion of  law  for  serving  a  bill  of  ex- 
ceptions on  the  opposite  party  by 
mall.  Jackson  v.  White,  13  Oa.  A. 
456,  79  SE  377. 

8.  Bone  v.  SUte,  7  Oa.  A.  696,  67 
SE  684  (holding  that,  where  the  bill 
of  exceptions  is  not  served  upon  the 
opposite  party  or  his  counsel  within 
the  time  required  by  law,  a  subse- 
quent acknowledgment  of  service  will 
not  prevent  dismlBsal  for  lack  of 
compliance  with  the  statutory  re- 
quirement blB  to  service  unless.  In 
addition  to  the  subsequent  acknowl- 
edgment of  service,  there  Is  also  an 
agreement  that  the  case  may  be 
heard  by  the  appellate  court);  State 
V.  Martin.  (Utah)  184  P  50t)  (holding 
that  the  district  court  loses  Its  Juris- 
diction to  settle  and  allow  a  bill  of 
exceptions  not  served  and  allowed 
within  the  time  fixed  by  statute  or 
within  an  extension  of  that  time  on 
proper  application). 

[a]  Xa  Oallforalk  the  time  speci- 
fied for  presenting  the  draft  of  a 
bill  of  exceptions  may  be  extended 
for  a  reasonable  period  by  the  trial 
Judge,  but  only  for  good  cause  shown 
and   on  affidavit  showing   the   neces- 
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others  bills  duly  authenticated  have  been  consid- 
ered by  the  appellate  tribunal,  although  not  sub- 
mitted to  the  adverse  party  before  their  preeenta- 
tion  to  the  judge  for  his  signature.*  The  person  on 
whom  service  is  to  be  made  is  determined  by  the 
local  practice.'"  The  ordinary  rules  as  to  proof  of 
service  apply.  Thus  prooS  may  be  made  by  the  af- 
fidavit of  the  party  serving  the  bill,*^  by  the  return 
of  the  sheriff  or  other  officer  **  or  by  an  acknowl- 
edgment of  service  by  counsel  for  respondent.'* 
An  unqualified  acknowledgment  of  service  of  a  bill 
of  exceptions  waives  all   defects  in   the   service.'* 


Service  made  before  certification  is  invalid." 

[}  3428]  (c)  SigutiiTe  by  Trial  Jnd«a— •». 
In  0«neraL  In  some  jurisdictions  by  statute  a  bill 
of  exceptions,  although  not  signed  by  the  judge,  if 
agreed  to  in  writing  by  all  of  the  parties  mnst  be 
filed  as  a  part  of  the  record.'*  So  questions  of  law 
determinable  from  the  face  of  the  record  may  be 
considered  although  the  bill  of  exceptions  was  not 
signed  by  the  trial  judge,  since  in  ^uch  case  no  bill  is 
required.'^  As  a  rule,  however,  a  bill  of  exceptions 
must  be  authenticated  by  the  signature  of  the  trial 
judge  in  order  to  have  it  considered  on  appeal," 


sity  therefor  presented  on  written 
notice  of  at  least  two  days  to  the 
adverse  party.  Peo.  v.  Soto,  8  <!aL 
A.  322.  96   P  913. 

[b]  la  O«ox«to  Pen.  Code  t  1076, 
proTidlng  that  in  a  criminal  case  the 
copy  of  a  bill  of  exceptions  shall  be 
served  on  the  solicitor-general  ap- 
plies to  criminal  cases  in  which  the 
state  is  a  party.  Holliman  v.  Haw- 
UnsviUe.   109  Ga.   107,  34  SB  214. 

(c]  la  trtali  the  time  of  service 
of  a  proi>osed  bill  of  exceptions  may 
be  extended  If  the  extension  is  ap- 
plied for  before  the  expiration  of  the 
statutory  time  or  of  an  extension 
thereof  previously  granted.  State  v. 
Martin.   164  P   BOO. 

9.  State  V.  Stockett.  116  La.  743, 
744,  39  S  1000  (where  the  court  said: 
"There  Is  no  doubt  at  all  that  bills 
should  be  submitted  to  the  adverse 
party,  nor  that  the  ludge  could  not 
be  required  to  sign  them  before  they 
had  bieen  thus  submitted;  but  there 
is  nothing  sacramental  about  the 
matter,  and  if  a  bill  has  been  regu- 
larly taken  and  is  duly  signed  by  the 
judge  It  is  not  seen  how  this  court 
could  refuse  to  consider  it");  State 
T.  Johnson,  107  La.  646,  32  S  74. 

10.  Cooper  v.  State,  108  6a.  405,  30 
SE  249;  Hall  V.  SUte,  100  Ga.  311, 
n  SK  179:  Starke  v.  State,  93  Ga. 
:i7,  19  SK  242;  Brockett  v.  State,  90 
Ga.  452,  16  SB  102;  McColers  V.  State, 
74  Oa.  411  (all  holding  that  the  bill 
most  be  served  on  the  solicitor-gen- 
eral of  the  circuit  in  which  the  case 
Is  tried):  Meeks  v.  State,  87  Ga.  331. 
13  SB  556;  Oliver  v.  State,  66  Ga.  243 
(both  holding  that  service  on  an  as- 
sistant counsel  of  the  state's  attor- 
ney Is  Insufficient);  Houghon  v. 
State,  54  Ga.  698;  Hackey  v.  State, 
15  Ga.  400  (both  holding  that  serv- 
ice on  the  solicitor-general  pro  tem 
la  not  sufficient);' Royal  v.  Dublin,  6 
Oa.  A.  112.  64  SE  280  (holding  that 
a  bill  of  exceptions  complaining  of 
a  refusal  of  the  Judge  of  the  supe- 
rior court  to  sanction  a  certiorari 
to  review  a  conviction  in  a  municipal 
court  should  be  served  upon  the  mu- 
nicipality or  its  attorney  and  not 
upon  the  solicitor-general  of  the  cir- 
cuit); Johnson  v.  State,  1  Ga.  A. 
505,  57  SB  987  (holding  that,  where 
the  solicitor  of  a  city  court  is  by  law 
designated  and  required  to  represent 
the  state  in  the  supreme  court  In  all 
writs  of  error  from  said  city  court, 
and  the  copy  of  a  bill  of  exceptions 
Is  not  served  upon  such  sollcttor  the 
VTit  of  error  will  be  dismissed  un- 
less service  is  acknowledged  and 
copy  waived  by  him). 

11.    (noud  V.  State,  SO  Ga.  369. 

U.    Cloud  V.  State,  60  Ga.  369. 

13.  State  V.  Bridges,  64  Ga.  146; 
See  also  generally  Appeal  and  E^or 
1 1917. 

.  14.  Holloway  y.  State,  16  Ga.  A. 
143.  84  SB  690. 

IS.  Cooper  V.  State,  121  Oa.  678, 
4J  SB  707. 

„16.  See  statutory  provisions:  and 
State  V.  Smith,  117  Ark.  884,  176  SW 

.  IT.  State  V.  Hnnley,  139  La.  846, 
7!  S  176. 

_U,  U.  S.— Whitaker  v.  U.  S.,  220 
^«6-  114,  136  CCA.  206;  Morgan  v. 
\-  8.,  148  Fed.  189,  78  CCA  323  [oer- 
Uorari  den  203  IT.  S.  696  mem,  27 
set  784  mem.  61  L.  ed.  333  mem]. 


Ala.— Waddell  v.  State,  (A.)  74  3  726. 

Aris. — Terr,  y."  Kay,  8  Aris.  92,  21 
P    162. 

Ark.— Watkins  v.  State,  37  Ark.- 870. 

Cat. — Peo.  v.  Alraendares,  136  Cal. 
660,  69  P  492  (where,  however,  the 
court  did  look  into  the  unsigned  bill 
and  said  the  evidence  disclosed  was 
sufficient  to  support  a  conviction  of 
murder  In  the  first  degree);  Peo.  v. 
Armstrong,  44  Cal.  326;  Peo.  v.  Mar- 
tin, 33  C^al.  91;  Peo.  v.  Knoblock,  11 
Cal.  A.   333,   104  P  1012. 

Fla.— Smith  v.  State,  67  Fla.  26, 
49  S  643. 

Ga. — Pendley  v.  State,  87  Ga.  186, 
IS  SE  443;  Oofte  v.  State,  14  Ga. 
A.  876,  80  SB  619;  Soott  v.  State, 
5    Ga.   A.    812.   63    SB   936. 

111.— Steffy  V.  Peo.,  180  III.  98,  22 
NB  861;  Flelden  v.  Peo..  128  111.  696, 
21  NE  684;  Tarble  v.  Peo.,  Ill  111. 
120;  Knise  v.  Peo.,  84  111.  A.  620; 
Duchardt  v.  Peo.,  12  111.  A.  299. 

Ind.— Williams  v.  SUte,  170  Ind. 
642,  85  NE  350;  Williams  v.  State, 
157  Ind.  94,  60  NB  942;  Utterback  v. 
State,  163  Ind.  545,  65  NE  420;  Han- 
nan  V.  State,  149  Ind.  81,  47  NB  628; 
Drake  v.  State.  146  Ind.  210,  41  NE 
799,  44  NE  188;  Guenther  v.  State, 
141  Ind.  693,  41  NB  13;  Stewart  v. 
State,  113  Ind.  505,  16  NB  186;  Galvin 
V.   State.   66   Ind.   51. 

Ky. — Hesch  v.  Ctom.,  80,  SW  168, 
26    KyL    2152. 

La. — State  v.  Garland,  140  La.  401, 
78  S  246;  State  v.  Hawthorn,  140 
La.  49.  72  S  805;  State  v.  Miller,  138 
La.  373,  70  S  330;  State  v.  Garner, 
136  La.  746.  66  S  181;  State  v.  Fon- 
tenot,  131  La.  60,  58  S  1033;  State 
v.  Artus,  110  La.  441.  34  S  696;  State 
v.  Read,  62  La.  Ann.  271,  26  S  826; 
State  V.  Haines,  61  La.  Ann.  731,  26 

5  372,  44  LRA  837;  State  v.  Calkins. 
48  La.  Ann.  1283,  20  S  720;  State 
v.  Harris,  39  La.  Ann.  228,  1  S  446; 
State   v.   Bob,   11   La.  Ann.   192. 

Miss.— Helm  v.  State,  66  Miss.  637, 

6  S    322. 

Mo. — State  V.  Bockstruck,  192  SW 
404;  State  v.  Griffin,  249  Mo.  624, 
155  SW  432;  SUte  v.  Watts.  248  Mo. 
494,  154  SW  721;  State  v.  Riley,  228 
Mo.  431,  128  SW  731:  State  v.  Agee, 
226  Mo.  662,  126  SW  466;  State  v. 
Collins,  196  Mo.  87,  93  SW  1117;  SUte 
V.  Briscoe,  135  Mo.  660,  37  SW  828; 
SUte  v.  Jones,  68  Mo.  606;  SUte  v. 
Brown,  164  Mo.  A  726,  147  SW  1134; 
State  V.  Spalding,  134  Mo.  A.  687, 
115  SW  452;  SUte  v.  Keatley,  21 
Mo.  A.  484. 

Nev. — SUte  T.  Huff,  11  Nev.  17; 
Peo.  v.  Gleaaon,  1  Nev.  173. 

N.  J. — State  V.  Black,  86  N.  J.  L. 
620,  98  A  91  [afC  89  N.  J.  L.  723,  99 
A  1071];  State  v.  Leschlne,  (Sup.)  60 
A  29.  And  see  State  v.  Hanraban,  87 
N.  J.  L.  1,  93  A  95  (holding  that 
an  objection  to  the  admission  of  evi- 
dence cannot  be  considered  on  ap- 
peal, where  it  is  not  found  in  any  of 
the  reasons  for  reversal  and  no  ex- 
ception to  admission  of  the  evidence 
was  signed  and  sealed  by  the  court). 

N.  M.— U.  S.  v.  Sena,  16  N.  M. 
187,    106   P  383. 

N.  T.— Peo.  y.  Genet,  69  N.  T.  80, 
17  AmR  316 

Oh —Buck  V.  State.  80  Oh.  St.  395, 
88   NB  1099. 

Porto  Rico. — Peo.  v.  Bonelli,  19 
Porto  Rico  65;  Peo.  v.  Lugo,  16  Porto 
Rico  286;   Peo.   v.   Texldor,  16  Porto 


Rico  167;  Peo.  v.  Ramos,  16  Porto 
Rico  239  •,  Peo.  V.  Vlruet,  4  Porto 
Rico  96:  Peo.  v.  Tidal,  8  Porto  Rico 
272;  Peo.  v.  Garcia,  3  Porto  Rico 
261. 

Tenn. — Sherman  v.  SUte,  126  Tenn. 
19,    140    SW    209, 

Tex. — Vanslckle  v.  SUte,  (Cr.)  188 
SW  1006;  Longoria  v.  State,  (Cr.) 
188  SW  988:  Sorrell  v.  SUte,  (Cr.) 
186  SW  836;  Hernandez  v.  SUte,  (Cr.) 
185  SW  878;  White  v.  SUte,  (Cr.) 
185  SW  22;  Sanford  v.  SUte.  (Cr.) 
185  SW  "22;  Hampton  v.  SUte,  78 
Tex.  Cr.  639,  183  SW  887;  Morgan 
V.  State,  (Cr.)  182  SW  451;  McGee 
v.  SUte,  78  Tex.  Cr.  636,  182  SW  309 
(Judge  other  than  regular  Judge); 
Morgan  v.  SUte,  78  Tex.  Cr.  222, 
180  SW  610;  Grisbam  v.  State,  78 
Tex.  Cr.  69,  179  SW  1186;  Backus 
V.  SUte.  77  Tex.  Cr.  663,  179  SW 
1166;  SUples  v.  SUte,  76  Tex.  Cr. 
367.  175  SW  1056;  Miller  v.  State,  74 
Tex.  Cr.  648,  169  SW  1164;  Best  v. 
SUte,  72  Tex.  Cr.  201.  164  SW  996; 
Graham  v.  State,  73  Tex.  Cr,  28,  163 
SW  726;  Kaufman  v.  SUte,  72  Tex. 
Cr.  465,  163  SW  74  (statutory);  Daly 
v.  State,  72  Tex.  Cr.  531,  162  SW  1152; 
Richardson  v.  SUte,  71  Tex.  O.  Ill, 
158  SW  517;  Nunez  v.  State,  70  Tex. 
Cr.  481,  156  SW  933;  Stephens  v. 
State,  69  Tex.  Cr.  379,  154  SW  1001; 
Simpson  v.  SUte,  69  Tex.  Cr.  376, 
164  SW  999;  Stewart  v.  SUte,  69 
Tex.  Cr.  337,  153  SW  1150;  Ashmore 
V.  State,  67  Tex.  Cr.  502,  150  SW 
196;  Golden  v.  State,  66  Tex.  Cr.  262, 
146  SW  945;  Ward  v.  State,  66  Tex. 
Cr.  313,  146  SW  931  (must  be  ap- 
proved by  trial  court);  Nelson  v. 
State,  64  Tex.  Cr.  489,  142  SW  918; 
Boydston  v.  Statei  64  Tex.  Cr.  159, 
141  .SW  949;  Conger  v.  State,  63  Tex. 
O.  312.  140  SW  1112;  Ikard  v.  State, 
(Cr.)  135  SW  547;  Young  v.  •  SUte, 
61  Tex.  Cr.  440,  134  SW  736;  Brltton 
v.  State,  61  Tex.  O.  30,  133  SW  885; 
Payne  v.  SUte,  (Cr.)  131  SW  1080; 
King  v.  State,  59  Tex.  Cr.  511,  129 
SW  626;  Fator  v.  State.  59  Tex.  Cr. 
251,  128  SW  901:  Boswell  v.  SUte.  51 
Tex.  Cr.  161.  127  SW  820;  York  v. 
State,  67  Tex.  Cr.  484,  123  SW  1112; 
Crane  v.  State,  67  Tex.  Cr.  476,  123 
SW  422;  Todd  v.  State,  57  Tex.  Cr. 
15,  121  SW  506;  Carter  v.  State,  56 
Tex.  Cr.  305.  119  SW  863;  Tubb  v. 
State.  55  Tex.  Cr.  606,  117  SW  858; 
Mabry  v.  State,  54  Tex.  Cr.  449,  114 
SW  378;  Hunter  v.  State,  54  Tex.  Cr. 
224.  114  SW  124,  130  AmSR  887: 
Williams  V.  SUte,  52  Tex.  Cr.  430, 
107  SW  826;  Griffith  v.  SUte,  48  Tex. 
Cr.  675,  89  SW  832;  Long  v.  SUte, 
48  Tex.  Cr.  175.  88  SW  208. 
See  also  infra  t  8436. 

[a]  Walv«r  by  arMaaMUi— The 
approval  and  signature  of  the  trial 
Judge  cannot  be  dispensed  with  by 
agreement  of  the  parties  or  their 
counsel.  Vanslckle  v.  SUte,  (Tex. 
Cr.)   188  SW  1006. 

[b]  Xndonaime&t  wlttioiit  aUrna- 
taPOy— Where  what  purports  to  be  a 
bill  of  exceptions  was  presented 
within  the  time  prescribed  by  law 
and  indorsed  by  the  trial  judge,  but 
was  never  signed  by  htm  at  any  time, 
it  must  be  stricken  on  request  of 
state.  Waddell  v.  State,  (Ala.  A.)  74 
S  726. 

[c]  X>a  Texas  a  bill  of  exceptions 
incorporated  in  the  sutement  of 
facts  must  be  certified  as  approved 
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and  h«  cannot  delegate  his  judicial  power  to  do 
this.^"  Ab  ez-judge  before  ipbom  the  case  was  tri'ed 
may  sign  the  bill  of  ezceptiona,°°  although  It  bas 
been  held  that  a  judge  called  in  from  another  circuit 
to  try  a  criminal  case,  under  a  statute  authoriz- 
ing this  to  be  done  when  the  regular  judge  is  dis- 
qualified and  no  person  will  consent  to  try  the  case 
after  having  been  elected  a  special  judge  for  that 
purpose,  is  without  authority  to  sign  a  bill  of  ex- 
ceptions in  the  case  after  the  expiration  of  his 
term.^^  As  a  rule,  unless  the  statute  authorizes 
it,^'  the  successor  in  office  of  the  judge  who  tried 
the  case  cannot  sign  the  bill,'^  although  he  has  been 
allowed  to  do  so  if  the  parties  consent  ;°*  and  in  a 
few  cases,  independently  of  statute,  bill^  signed  by 
the  successor  of  the  trial  judge  have  been  consid- 
ered where  they  had  been  preftared  and  presented 
to  him  but  he  died  before  signing  them.'*  In  some 
jurisdictions  where  the  trial  judge  dies  or  leaves 
office  before  he  signs  the  bill  it  may  be  established 
by  the  appellate  court;'"  but  an  appellate  court  will 
not  appoint  commissioners  to  hear  evidence  as  to  the 
truth  of  matters  contained  in  a  bill  of  exceptions 


which  has  been  duly  signed  by  the  trial  judge.*'' 

Effect  of  approval.  The  trial  court's  approval 
of  a  bill  of  exceptions  only  verifies  the  fact  that  the 
grounds  of  objections  stated  therein  were  urged,  but 
does  not  verify  the  grounds  as  facts.*' 

[$  3429]  bb.  Befnsal  to  Sign— (sa)  Manda- 
mus. The  refusal  of  the  judge  to  sign  a  bill  of  ex- 
ceptions, if  erroneous,  cannot  be  corrected  by  an 
appeal ;"  the  proper  remedy  is  by  mandamus  to  com- 
pel the  judge  to  perform  his  duty,'"  unless  as  in  some 
jurisdictions  another  mode  is  provided  by  statute." 
A  writ  of  mandamus  will  not  be  granted,  however, 
where  it  is  shown  that  the  complaining  party  has 
been  negligent  in  the  preparation  and  presentation 
of  his  bill,*'  as  where  the  bill  was  not  presented 
until  after  the  expiration  of  the  time  fixed  by  law.'' 
Mandamus  will  be  denied  where  it  appears  that  an 
affirmance  of  the  judgment  would  in  any  event  be  the 
inevitable  result.'*  A  judge  will  not  be  ordered  to 
sign  a  bill  containing  statements  which  he  alleges 
are  untrue  where  he  is  willing  to  sign  a  proper 
bill,"  or  a  bill  as  presented,  where  counsel  have  de- 
clined to  file  one  signed  by  him  unless  the  eliminates 


In'fne  approval  of  the  statement  of 
facta.  Waller  v.  State,  65  Tex.  Cr. 
652,    145    SW   921. 

[d]  In  WaM  TlTKlniB  a  bill  of  ez- 
ceptiona  In  order  to  become  a  part 
of  the  record  must  be  made  so  by  a 
certiflcate  or  by  an  order  entered  on 
the  record.  State  v.  Toes,  67  W.  Va. 
646.  68  SB  181.  140  AmSR  978. 

[ej  b  Wyomlaff  an  unsealed  bill 
of  exceptions,  prepared  under  the 
statute  which  authorizes  the  prose- 
cuting: attorney  to  take  exceptions  to 
any  opinion  or  decision  of  the  court 
during  the  prosecution  of  a  criminal 
cause,  and  which  requires  that  Hie 
bill  containing  the  exceptions  on  be- 
ing presented  shall,  If  conformable  to 
the  truth,  be  signed  and  sealed  by 
the  court  and  made  a  part  of  the 
record,  Is  fatally  defective.  State  T. 
Cornwell.  14  Wyo.  526,  85  P  977. 

[f]  Praanmptlon.^ — Where  only  a 
copy  of  the  original  bill  of  exceptlona 
ts  filed  in  the  appellate  court  bearing 
the  typewritten  signature  of  the  trial 
judge,  a  recital  of  the  signature  In 
the  record  raisea  the  presumption 
that  the  original  bill  was  signed  by 
the.  trial  judge.  Lee  v.  Com.  165 
JCy.  62,  159  SW  648. 

[g]  Slgnatw*  bT  Inltlala.— A  bill 
of.  exceptions  which  merely  contains 
initials  which  -nere  the  same  as  the 
■trial  Judge's  initials  cannot  be  con- 
'sld^red.  Fator  v.  State,  59  Tex.  Cr. 
?51„  128    SW   901, 

■  .19,  Peo.  v.,  Ferguson,  34  Cal.  309: 
Scott  v.  State,  6  Qa.  A.  812,  63  SB 
936. 

[a]  Wher*  the  recMTd  doMi  not 
■how  any  appolntinmt  or  authority 
'Ip  another  person  than  the  trial  Judge 

to  sign  the  bill  of  exceptions,  or 
that  some  part  of  the  trial  took  place 
before  such  person,  any  paper  signed 
by  him  as  a  bill  of  exception  will  be 
'disregarded.  Danneburg  v.  State,  20 
Ind.  181. 

ao.  Peo.  V.  Hpdgdon,  66'  Cal.  72, 
36  AmR  30;  Wright  v.  State,  6  Ga. 
A.   813.   63   SS:  986. 

91.  State  v.  Grant,  124  Mo.  A. 
129.   100  SW  Ills. 

39.     See  statutory  provisions. 

ra]  In  the  District  of  Oolnmbla 
where  the  trial  Judge  dies  before 
'signing  a  bill  of  exceptions  his  suc- 
cessor in  ofUce  may  sign  it  if  the  evi- 
dence of  the  case  has  been  taken 
stenograph  ically  or  If  such  successor 
is  satisfied  that  the  bill  is  correct. 
Roney  v.  U.  S.,  43  App.  533  [under 
Rev.  St.  S  953,  as  amended  by  31 
U.  S.  St.  at  L.  270  c  717], 

[b]  In  maaonrl,  where  the  Judge 
who  tried  the  case  goes  out  of  office 
before    signing    the   bill,    it    may   be 


signed  by  his  successor  If  agreed  to 
be  true  by  the  parties  or  their  attor- 
neys, or  if  shown  to  the  Judge  to  be 
correct.  State  v.  Morris,  280  Mo. 
631,   132   SW   690. 

98.  Sirmana  v.  State,  6  Ga.  A. 
816,  63  SB  9S7;  Scott  v.  State,  5 
Oa.  A.  812,  63  SB  936;  Peo.  v.  Coll, 
18  Porto  Rico  356;  Allen  v.  State,  72 
Tex.  Cr.  277,  162  SW  868;  Porter  v. 
State,   72   Tex.   Cr.    71,    160   SW   1194. 

[a]  In  Porto  Xlco  the  bill  of  ex- 
ceptions can  be  signed  and  settled 
only  by  the  Judge  who  tried  the  cause 
or  by  the  supreme  court.  Peo.  v. 
Coll,   18  Porto   Rico  866. 

34.  Wood  V.   Peo.,  69  N.  T.  117. 

35.  Sims  V.  State,  4  Iiea  (Tenn.) 
357;  Conaway  v.  Com.,  118  'Va.'792, 
88    SB   75. 

96.  Flake  v.  State,  2  Ala.  A.  134, 
66  S  47;  Peo.  v.  Hodgdon,  56  Cal. 
72,  36  AmR  30. 

97.  SUte  v.  Nardlnl,  (Mo.  A.)  186 
SW  667. 

98.  Arnold  v.  State,  74  Tex.  Cr. 
269,  168  SW  122;  Roberts  v.  State, 
74  Tex.  Cr.  150,  168  SW  100;  Holmes 
V.  State,  70  Tex.  Cr.  423.  157  SW 
487;  Woods  v.  State,  68  Tex.  Cr. 
106,  161  SW  296;  Duke  v.  State,  61 
Tex.  Cr.  441.  134  SW  706;  Lane  v. 
State,  59  Tex.  Cr.  696,  129  SW  363; 
Hunter  v.  State,  69  Tex.  Cr.  439, 
129  SW  125;  Green  v.  State,  58  Tex. 
Cr.  428.  126  SW  860;  Woodward  v. 
State,  68  Tex.  Cr.  412,  126  SW  271; 
Douglas  V.  State,  68  Tex.  Cr.  122, 
124  SW  933,  137  AmSR  930;  Graham 
V.  State,  57  Tex.  Cr,  104,  123  SW  691; 
Biddy  v.  State,  (Tex.  Cr.)  108  SW 
689. 

[a]  The  anth»atlc«tio&  of  a  WH 
by  the  Judge  does  not  establish  the 
validity  of  the  ground  for  the  excep- 
tion. It  merely  certifies  its  presenta- 
tion and  the  disposition  which  the 
court  has  made  of  it;  the  bill  itself 
must  set  out  the  fact^  relevant  to 
the  ground  for  the  motion  that  the 
court  may  deci4e  upon  their  legality. 
Hennessy  v.  State,  23  Tex.  A.  340,  6 
SW   215. 

99.  King  v.  Com.,  163  Ky.  404.  155 
SW  749;  State  v.  Logan.  125  Mo.  22, 
28  SW  176;  McHenry  v.  State,  76 
Tex.  Cr.  273,  173  SW  1020;  Galan  v. 
State,  68  Tex.  Cr.  200,  150  SW   1171. 

ao.  Ark. — Pearson  v.  State,  119 
Ark.  152.  178  SW  914. 

Cal. — Peo.  V.  Kahl.  18  <3al.  432. 

Ga.— Strickland  v.  Flte,  114  Oa. 
611,  40  SB  763;  Jackson  v.  Clark,  62 
Ga.  53;  Griffin  v.  Brand,  18  Ga.  A. 
641.  90  SB  90. 

Ind. — Smith  v.  State,  148  Ind.  686, 
42    MB   913. 

Kan. — State  T.  Toungberg,  70  Kan. 


296.    78    P    421. 

Ky.— King  v.  Com.,  168  Ky.  401. 
155   .SW   749. 

La. — State'  v.  Gamer,  136  I<a.  746. 
66  S  181;  State  v.  Judge  of  Third 
Dist.,  50  La.  Ann.  1126,  24  S  189; 
State  V.  Ford,  37  La.  Ann.  448;  State 
v>  Drew,  32  La.  Ann.  1043;  State  v. 
Gunter,  30  La.  Ann.  636. 

Mo. — State  v.  Logan,  125  Mo.  22, 
28    SW   176. 

Nebr. — State  v.  Dickinson,  58  Nebr. 
56,  78  NW  882. 

Oh.— State  v.  Hawes,  43  Oh.  St. 
16,  1  NB  1. 

Porto  Rloo. — Peo.  v.  Fernandez,  12 
Porto  Rico  36. 

Va. — Conaway  v.  Com..  118  'Va.  792, 
88  SB  75;  Thomas  v.  Com.,  106  'Va. 
855,  56  SB  705. 

31.     See  Infra  tl  8430,  S481. 

33.  State  v.  Brockwell,  16  Lea 
(Tenn.)  683;  State  v.  Bngstrom,  86 
Wash.    499,    160   P  1173. 

33.  Peo.  V.  Alraendares,  186  Cal. 
660,  69  P  492;  Sprague  v.  Fawcett. 
53  Cal.  408;  State  v.  Berry,  122  La. 
254,  47  S  597;  McBlvaln  v.  Bradshaw. 
30  Or.   669,   48   P  424. 

[a]'  Thns,  a  Judge  will  not  be  com- 
pelled to  certify  a  bill  of  exceptions 
where  he  refused  to  do  so  because  he 
did  not  remember  the  facts  as  recited 
and  the  record,  owing  to  the  lack  of 
ordinary  diligence  on  the  part  of  the 
acceptant,  was  in  such  condition  that 
even  by  reference  thereto  the  Judge 
could  not  determine  what  took  place 
at  the  trial.  State  v.  Bngstrom,  86 
Wash.   499,   160   P  1173. 

[b]  Where  a  Judge  doee  not  >e- 
member  whether  exceptlona  are  true 
or  not,  and  his  loss  of  recollection 
fs  due  to  the  fact  that  the  bill  of 
exceptions  is  by  agreement  of  counsel 
presented  a  long  time  after  the  stat- 
utory date  for  filing  exceptions,  he 
will  not  be  compelled  by  mandamus  ' 
to  sign  them.  State  v.  St.  Louis  Cir. 
Ct.  Judges,  41  Mo.  598. 

34.  Rawlins  v.  Mitchell,  127  Ga. 
24.  56  SE  958;  Perry  v.  State.  102  Ga. 
366,  30  SB  903:  Griffin  v.  Brand,  18 
Ga.  A.  641.  90  SB  90. 

[a]  Thne  a  Judge  will  not  be  com- 
pelled to  certify  a  bill  of  exceptions 
assigning  error  upon  his  refusal  to 
entertain  an  extraordinary  motion  for 
a  new  trial  based  solely  upon  the 
ground  of  newly  discovered  evidence, 
when  It  appears  that  such  evidense 
could  not  be  legally  admitted  In  case 
a  new  trial  should  be  ordered.  Perrv 
V.  State,  102  Ga.  365,  30  SB  903 

35.  State  v.  Judge  Nineteenth 
Dist.    Ct.,     45    La.    Ann.    1218,     14    S 

[a]    The  Jndf*>a  ntum  that  he  did 
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therefrom  an  assigmnesnt  of  the  grounds  for  his  /ac- 
tions and  such  statements  as  he  deemed  legal  and 
necessary  to  sustain  the  same."  Where  the  trial 
court  has  settled  and  allowed  one  bill  of  exceptions 
I  be  appellate  eoort  cannot,  compel  it  to  settle  an- 
other bill  or  do  so  itself.^^  But  the  trial  judge  is 
not  justified  in  refusing  to  sign  a  bill  of  exceptions, 
because  it  does  not  contain  a  complete  transcript 
of  aU  the  testimony,  or  because  he  has  other  official 
business  claiming  his  attention,'^  or  because  it  was 
not  approved  by  the  state 's  attorney  6r  certified  by 
the  official  reporter,  or  because  he  did  not  remem- 
ber the  matter  set  forth  in  the  bill." 

[S  3430]  (bb)  Affidavits  of  Bystanders.  By 
statute  in  some  jurisdictions  where  the  judge  re- 
fuses to  sign  or  certify  a  bill,  or  to  incorporate 
certain  matters  therein,  the  contents  of  the  bill  or 
the  matters  which  the  appellant  desires  to  include 
therein  may  be  shown  by  the  certificates  or  affidavits 
of  bystanders  *<>  which  may  in  turn  be  controverted 


by  the  affidavits  of  bystanders,  and  if  their  evidencft 
preponderates  against  the  bill  it  will  not  be  con- 
sidered;''  and  where  the  affidavits  for  and  against 
the  bill  are  irreconcilable  the  refusal  of  the  trial 
judge  to  sign  it  will  be  sustained.*'  But  unless 
controverted  in  the  manner  pointed  out  by  the  stat- 
ute a  certificate  of  bystanders  made  in  attestatioa 
of  a  bill  of  exceptions  is  conclusive." 

[}  3431]  (cc)  Petition  to  Prove  Exc^ttions. 
In  some  jurisdictions,  by  statute,  appellant,  on  the 
refusal  of  the  trial  court  to  allow  exceptions,  may 
petition  the  appellate  court  for  leave  to  prove  the 
same,'*  and  exceptions  may  be  established  in  thia 
way  whe]^e  the  refusal  of  the  trial  judge  was  be- 
cause his  term  of  office  had  expired." 

[$  3432]  (d)  Modiflcatioiis  or  Amendments. 
The  court  has  power  in  settling  a  bill  of  exceptions 
to  amend  or  correct  it  so  far  as  it  is  untrue  or  de- 
fective.*' And  this  may  be  done  even  where  the  bill 
has  been  prepared  and  agreed  to  by  the  attorneys  of 


not  slsn  the  bill  of  exceptions  be- 
cause It  did  not  truly  state  the  facts, 
but  that  he  did  sign  and  settle  one 
that  did  truly  state  the  facts,  Is  suf- 
ficient as  a  reply  to  a  rule  for  con- 
tempt for  failure  to  obey  a  manda- 
mus. State  V.  Cunningham,  33  W.  Va. 
(07.   11    SS   76. 

36.  State  v.  Foster,  106  Iia.  196, 
JO  S  749. 

37.  Peo.  v.  Lapique,  9  Cal.  A.  134, 
98  P  256. 

38.  SUte  V.  fHetb.  60  Kan.  660,  67 
P  108. 

39.  Peo.  V.  Holdom,  193  III.  319, 
tl  NB  1014. 

40.  Ark. — ^Kennedy  v.  State,  119 
Ark.  611,  178  SW  920;  Quertermous 
V.  State.  114  Ark.  462,  170  SW  225: 
Vaughan  v.  State,  67  Ark.  1,  20 
SW  588. 

Fla. — ^Montgomery  v.  State,  64  Fla. 
73.    45    8    813. 

Iowa. — State  v.  Taylor,  103  Iowa 
22.  72  NW  417. 

Ky. — Patterson  v.  Com.,  86  Ky. 
313.  5    SW    765,    9  KyL,   481. 

Ulss. — Rawls  V.  State,  16  Miss.  699. 

Mo. — State  v.  Snyder,  98  Mo.  566, 
12  SW  369;  State  v.  De  Mosse,  98 
Mo.  340,  11  SW  731;  State  v.  Brown, 
164  Mo.  A.  726,  147  SW  1134. 

Tex. — Sorrell  t.  State,  (Cr.)  186  SW 
ilS;  Hampton  v.  State,  (Cr.)  183 
SW  887;  Demarco  v.  State,  76  Tex. 
Cr.  529,  178  SW  1024;  Marshall  v. 
State,  76  Tex.  Cr.  386,  175  SW  154; 
Eads  V.  State.  74  Tex.  Cr.  628,  170 
SW  146;  Miller  v.  State,  74  Tex.  Cr. 
S48,  169  SW  1164;  Hemphill  v.  State, 
72  Tex.  Cr.  638,  166  SW  462,  51  LRA 
NS  914;  Simpson  v.  State,  69  Tex. 
Cr.  376.  154  SW  999;  Conger  v.  State, 
«J  Tex.  Cr.  312,  140  SW  1112  (must 
be  sworn  to  by  bystanders  or  sup- 
ported by  affidavits  of  others);  Hick- 
ey  V.  State,  82  Tex.  Cr.  568,  138  SW 
1051;  Long  v.  State,  69  Tex.  Cr.  103, 
127  SW  661.  AnnCasl912A  1244; 
Washington  v.  State,  58  Tex.  Cr. 
345,  126  SW  917;  Vaden  v.  State,  62 
Tex.  Cr.  299,  106  SW  367;  Weather- 
ford  V.  State,  49  Tex.  Cr.  293,  91  SW 
591;  Moore  ▼.  State,  47  Tex.  Cr.  410, 
83  SW  1117;  Johnson  v.  State,  42 
Tex.  Cr.  298,  69  SW  898;  t)sborne  v. 
State,  (Cr.)  66  SW  63;  Johnson  v. 
State,  (Cr.)  63  SW  105;  Angley  v. 
State.  35  Tex.  Cr.  427,  34  SW  116. 

See  also  Appeal  and  Error  i  1876. 
[a]  A  provisto*  that  tills  may  b* 
<0M  1b  oivn  oaaaa  is  applied  to  crim- 
inal cases  by  a  statute  which  pro- 
vides that  bills  of  exceptions  In  crim- 
inal cases  shall  be  prepared,  settled, 
and  signed  as  in  civil  casde.  Com.  v. 
Hourlgan,  89  Ky.  305.  12  SW  550, 
II  KyL  609. 

[b1  IB  Axkuuas  to  preserve  ex- 
ceptions by  bystanders  it  is  neces- 
sary that  the  exceptions  be  first  pre- 
wnted  to  and  rejected  by  the  trial 
court  which  should  be  evidenced  by 
Iti  certificate  In  the  bill  of  excep- 
[17  C.  J.— 101 


tions,  but  it  is  sufficient  to  show  by 
aflldavit  that  the  exceptions  were 
presented  to  the  trial  Judge  and  re- 
jected by  him  in  the  event  of  his 
failure  to  certify.  Pearson  v.  State, 
119  Ark.  152,  178  SW  914. 

[c]  lb  Tasaa  a  bystanders'  bill  Is 
necessary:  (1)  Where  the  Judge  re- 1 
fuses  to  sign  the  bill  of  exceptions. 
Kelly  v.  State,  68  Tex.  Cr.  317,  151 
SW  304<r  Kinney  v.  State,  65  Tex.  Cr. 
251,  144  SW  257.  (2)  Where  his  ap- 
proval is  held  Invalid.  Sorrell  v. 
State,  (Cr.)  186  SW  336.  (3)  Where 
the  bill  cannot  be  signed  and  ap- 
proved by  the  Judge  who  tried  the 
case.  Kaufman  v.  State,  72  Tex.  Cr. 
455,  163  SW  74.  (4)  Where  the  ex- 
ceptant refuses  to  accept  a  bill  as 
qualified  by  the  Judge.  Mooney  v. 
State,  76  Tex.  Cr.  539,  176  SW  52. 
(5)  The  bill  must  be  attested  by  the 
signatures  of  three  respectable  by- 
standers; a  bill  attested  by  but  one 
witness  Is  InsuRlcient.  Taylor  v. 
State,  (Cr.)  87  SW  1039.  (6)  A  by- 
standers bill  Is  not  necessary  where 
it  appears  from  alTldavits  that  the 
court's  refusal  to  sign  the  bill  of  ex- 
ceptions was  captious.  '  Butler  v. 
State,  64  Tex.  Cr.  482.  142  SW  904. 

[d]  Bjrataaders'  MU  held  Inraill- 
oiMit. — (1)  Where  the  court,  in  ap- 
proving a  bill  of  exceptions  to  alleged 
misconduct  of  the  private  prosecutor 
In  argument,  stated  that  the  argu- 
ment was  in  reply  to  argument  of 
accused's  counsel  without  stating 
what  such  argument  was,  a  bystand- 
er's bill  reciting  the  language  used 
by  the  private  prosecutor,  but  mak- 
ing no  reference  to  the  court's  mod- 
ification nor  stating  what  argument 
had  been  used  by  accused's  counsel, 
was  unavailable.  Eads  v.  Slate,  74 
Tex.  Cr.  628,  170  SW  145.  (2)  Where 
the  Judge  and  attorney  disagreed  as 
to  whether  a  certain  instruction  was 
asked  at  a  trial,  and  whether  an  ex-, 
ception  was  taken  on  the  refusal  to 
grant  it,  the  appellate  court  could  not 
consider  the  error  in  such  refusal, 
where  the  affidavit  of  bystanders 
failed  to  state  that  an  exception  to 
the  ruling  was  made  as  provided  by 
statute,  State  v,  McAvoy,  57  Or.  1, 
109   P   763. 

41.  State  V.  Steem,  125  Towa  307, 
101  NW  96;  State  v.  Hronek,  96  Mo. 
79,    8  SW   227. 

43.  State  v.  Jones,  102  Mo.  305,  14 
SW  946,   16   SW   566. 

43.  Wingfield  v.  State,  96  Ark.  71, 
128   SW    562. 

44.  See  statutory  provisions;  and 
Bradberry  v.  State,  168  Ala.  141,  53 
S  266;  Peo.  v.  Laplque,  154  Cal.  518, 
98  P  257;  Com.  v.  Wilson,  99  Mass. 
427. 

[a]  Th*  MttttoB  should  set  out 
wherein  the  bill  as  settled  is  incor- 
rect and  should  specify  the  facts  to 
be  proved.  Peo.  v.  Bltancourt,  74 
Cal.  188,  16  F  744. 


[b]  Votioa  of  the  applloatlon  must 
be  served  on  the  court  below  and  on 
the  adverse  party.  Peo.  v.  Bltan- 
court, 73  Cal.  1,  14  P  372;  <3om.  v. 
Wilson,  99  Mass.  427. 

[c]  In  Alabama  (1)  the  motion  to 
establish  must  be  supported  by  evi- 
dence. Rogers  v.  State,  4  Ala.  A. 
677,  68  S  766.  (2)  The  power  of  the 
appellate  court  to  establish  a  bill  ex- 
ists only  when  a  correct  bill  has  been 
duly  and  seasonably  presented  to  the 
trial  Judge  and  he  has  failed  or  re- 
fused to  sign  it.  Crane  v.  State,  10 
Ala.  A.  82,   65  S  301. 

[d]  In  MMNMohiuwtta  (1)  a  com- 
missioner win  be  appointed  by  the 
appellate  court  on  the  petition  to 
take  the  depositions  of  witnesses  pro- 
duced by  either  party.  Com.  v.  Mar- 
shall, 15  Gray  202.  (2)  Exceptions 
alleged  but  not  taken  or  differing 
materially  from  those  proved  will 
not  be  considered.  Com.  v.  Cody. 
165  Mass.  133,  42  NE  676. 

45.  Fulton  v.  State,  8  Ala.  A.  267. 
62    S    959. 

46.  Pla. — ^Bryan  v.  State,  41  Fla. 
643.    26    S   1022. 

Ga. — Summerlln  v.  State.  ISO  Qa. 
791,  61  SE  849;  Mitchell  v.  State. 
22  Oa.  211,  68  AmD  493;  Lane  v. 
State,  9  Ga.  A.  294,  70  SE  1118. 

Ky. — Blyew  v.  Com.,  91  Ky.  200,  16 
SW    358.    12    KyL   742. 

La. — State  v.  Logan,  104  La.  362, 
29    S    110. 

Md.— Davis  V.  State,  38  Md.  15. 

Minn. — State  v.  Ronk,  91  Minn.  419. 
98  NW  334 

Or. — State  v.  Jennings,  48  Or.  483. 
87  P  524.  89  P  421. 

Porto  Rico. — Peo.  v.  Santiago,  16 
Porto  Rico  446;  Peo.  v.  Fernandez. 
12  Porto  Rico  36. 

Tex. — Clardy  v.  State,  66  Tex.  Cr. 
351,  147  SW  568;  Cooper  v.  State,  66 
Tex.  Cr.  441,  147  SW  273;  Lubbock 
v.  State,  66  Tex.  Cr.  309,  147  SW  258: 
Dickson  V.  State,  66  Tex.  Cr.  270. 
146  SW  914;  Gould  v.  State,  66 
Tex.  Cr.  662,  146  SW  179;  Knight 
V.  State,  64  Tex.  Cr.  541,  144  SW 
967;  Hinton  v.  State,  65  Tex.  Cr. 
408,  144  SW  617;  Wade  v.  State. 
65  Tex.  Cr.  126,  144  SW  246:  Camp- 
bell V.  State,  63  Tex.  Cr.  595,  141 
SW  232,  AnnCasl913D  868;  Allen  v. 
State,  62  Tex.  Cr.  667,  138  SW  693: 
Tilmeyer  v.  State.  62  Tex.  Cr.  272. 
136  SW  1060;  Mayo  v.  State,  62 
Tex.  Cr.  110,  136  SW  790;  Slatter 
V.  State,  61  Tex.  Cr.  243,  136  SW 
770;  Johnson  v.  State,  61  Tex.  Cr. 
636.  136  SW  269;  Edwards  v.  State. 
61  Tex.  Cr.  307.  135  SW  640:  Smith 
v.  State.  61  Tex.  Cr.  226,  135  SW  533; 
La  Grone  v.  State,  61  Tex.  Cr.  170, 
135  SW  121;  Green  v.  State,  60  Tex. 
Cr.  530.  132  SW  806:  Pitts  v.  State.  60 
Tex.  Cr.  524.  132  SW  801;  Kinsley  V. 
State,  60  Tex.  Cr.  565,  132  SW  779; 
Williams  V.  State.  60  Tex.  Cr.  453, 
132    SW    346;    Lemons    v.    State,    69 
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both  parties.*^  He  may  also  indorse  explanations 
of  hie  rulings.**  The  court  cannot,  howev^,  strike 
out  a  correct  bill.of  exceptions  because  the  prose- 
cuting attorney  objects  thereto.''  A  judge  should 
not  qualify  a  bill  of  exceptions  in  such  a  way  as  to 
leave  a  question  of  fact  for  the  decision  of  the  ap- 
pellate court.'"  In  some  jurisdictions  where  the 
attorney  for  appellant  does  not  agree  to  the  proposed 
corrections  it  is  the  duty  of  the  judge  to  prepare  his 
own  bill.°*  Under  some  statutes  if  the  judge  er- 
roneously strikes  out  matter  in  a  proposed  bill  of 
exceptions  the  remedy  of  appellant  is  by  petition 
to  the  appellate  court  ^''^  and  under  others  where  an 
accused  refuses  to  accept  the  qualifications  made  by 
the  judge  in  approving  the  bill  he  can  prove  only 
'  the  facts  as  claimed  by  him  by  a  bystanders'  bill.** 
Where,  by  statute,  a  transcript  of  the  court  rejjor- 
ter's  notes  are  part  of  the  record,**  they  may  be 
received  in  evidence  on  a  motion  to  correct  the  bill 
of  exceptions.'^  It  has  been  said  that  where  a  bill 
of  exceptions  is  corrected  by  the  judge  the  proper 

Ter.  Cr.  299,  128  SW  416:  Keeton  v. 
State,  59  Tex.  Cr.  316,  128  SW  404; 
Uarsden  v.  State,  B9  Tex.  Cr.  S6,  126 
SW  1160;  Gay  V.  State,  68  Tex.  Cr. 
472,  126  SW  896;  Douglas  v.  State, 
£8  Tex.  Cr.  122,  124  SW  938,  137 
AmSR  930;  Wooten  v.  State,  57  Tex. 
Cr.  89,  121  SW  703;  McCrlmmon  v. 
State.  62  Tex.  Cr.  318.  106  SW  1158: 
Pool  V.  State,  48  Tex.  Cr.  478.  88 
SW  360:  Moore  v.  State,  47  Tex.  Cr. 
410,  83  SW  1117:  Laudermllk  v.  State, 
47  Tex.  Cr.  427,  83  SW  1107;  Dyer 
V.  State,  47  Tex.  Cr.  263,  83  SW  192: 
Burton  v.  State,  46  Tex.  Cr.  493,  81 
SW  742;  GrimBlnger  v.  State,  (Cr.) 
69  SW  683;  Moseley  v.  State,  43  Tex. 
Cr.  669,  «7  SW  414;  Cain  v.  SUte, 
42  Tex.  Cr.  210,  69  SW  275;  Jones 
V.  State,  33  Tex.  Cr.  7,  23  SW  793. 

W.  Va. — SelbriKht  v.  State,  2  W. 
Va.   591. 

See  also  Appeal  and  Error  {  1865. 

[a]  Til*  rrtMWgmplMi'B  tramaozl]^ 
should  be  corrected  by  the  Judere  be- 
fore he  approves  and  sltrns  It  where 
the  testimony  Is  incorrectly  set  forth. 
Bennett  v.  Com.,  171  Ky.  63,  186  SW 
983. 

47.  Beavers  v.  State,  58  Ind.   630. 

48.  Cravens  v.  State,  55  Tex.  Cr. 
619,  117  SW  166,  16  AnnCas  907; 
Jones  V.  State,  33  Tex.  Cr.  7,  23  SW 
793 

[a]  A  trtal  JnAff*  »••«  not  b« 
■worn  respecting  statements  made  by 
lilm  in  explaining  a  bill  of  excep- 
tions. Cravens  v.  State,  56  Tex.  Cr. 
619,  117  SW  166,  16  AnnCas  907. 

49.  McWhorter  v.  State,  13  Tex. 
A.  623. 

60.  Hinton  v.  State,  65  Tex.  Cr. 
408.  144  SW  617  (holding  that  if  the 
bill  is  incorrect  it  should  be  refused 
and  not  approved  subject  to  contra- 
dictory explanations  of  the  Judge  In- 
dorsed thereon);  McCarty  v.  State, 
46  Tex.  Cr.  610,  78  SW  506  (holding 
that  a  bill  of  exceptions  to  remarks 
of  counsel  should  be  either  granted 
or  refused  outright,  and  not  signed 
with  the  qu&liflcation  that  the  Judge' 
'^as  unable  to  say  whether  the  re- 
marlis  were  made). 

61.  Jones  v.  State,  33  Tex.  Cr.  7, 
23   SW  793.     See  also  supra   }    3425. 

62.  State  V.  Rash,  27  S.  D.  185. 
130  NTW  81,  AnnCasl913D  666.  See 
also  supra  t   3431. 

63.  Mooney  v.  State,  76  Tex.  Cr. 
639,  176  SW  62.  See  also  supra  ( 
3430. 

64.  See  supra  I  3416. 

66.  Harris  v.  State,  23  Wyo.  487, 
163  P  881,  AnnCasl917A  1201. 

86.  Peo.  V.  Colon.  14  Porto  Rico 
80. 

67.  Owens  v.  State,  43  Tex.  O. 
249,  63  SW  634;  Morrison  v.  State, 
40   Tex.  Cr.    473.   51   SW   358. 

Ta]      I^  logliriana    (1)    where   the 


practice  is  to  rewrite  the  bill  add  sign  it  as  an  en- 
tirety;*' but  whether  the  judge  shall  incorporate  bis 
corrections  in  the  bill  or  make  it  a  separate  bill  de- 
pends upon  the  local  practice.*^ 

[i  3433]  (e)  Filing.  The  statutes  generally 
require  that  a  bill  of  exceptions  must  be  filed  with 
the  clerk,*"  and  it  is  held  under  these  statutes  that 
a  bill  not  filed  is  no  part  of  the  record.** 

Evidence  of  filing.  The  filing  of  a  bill  of  excep- 
tions must  afiSrmatively  appear  from  the  record 
proper,*"  and  cannot  be  shown  by  a  recital  in  the 
bill  itself  '^  nor,  according  to  some  cases,  by  the 
file  mark  of  the  clerk  thereon,"  although  it  would 
seem  according  to  some  authorities  that  the  file 
mark  on  the  bill  may  be  considered  sufficient.'* 

[$  3434]  (2)  Time  for  Settlement,  Signimg,  and 
FiUng.  The  time  within  which  a  bill  of  exceptions 
must  be  settled,  signed,  and  filed  is  regulated  en- 
tirely by  statute;'*  usually  it  is  required  that  tbey 
be  signed  and  filed  during  the  term  of  court  at 
which  the  tiiai  Was  had,'*  but  generally  the  state 


appellant  minutely  recites  the  evi- 
dence the  court  should  make  its  own 
recital  thereof  and  not  simply  de- 
clare that  the  statements  were  only 
accused's  version  of  the  testimony. 
State  v.  Robinson,  62  La.  Ann.  616, 
27  S  124.  (2)  The  court  should  not 
add  to  the  bill  of  exceptions  a  state- 
ment that  there  was  nothing  to  which 
any  exception  or  objection  <)puld  be 
taken,  as  this  is  a,  mere  conclusion. 
State  V.  Robinson,  62  I>a.  Ann. « 616, 
27    S   124. 

58.  Ind.— King  v.  SUte,  114  NB 
34;  Hahn  v.  State.  113  NB  726;  Baker 
V.  State,  174  Ind.  708,  93  NB  14  (may 
be  filed  In  open  court);  Single  v. 
State,  161  Ind.  369,  68  NB  646;  Mer- 
rill y.  State,  156  Ind.  99.  59  NB 
322;  Harris  v.  State,  156  Ind.  266,  66 
NB  916;  Drake  v.  SUte,  145  Ind.  210, 
41  NB  799,  44  NB  188;  Rivers  v. 
State,  144  Ind.  16.  42  NB  1021;  Guen- 
ther  V.  SUte,  141  Ind.  693,  41  NB  13; 
Stewart  v.  SUte.  113  Ind.  505,  16 
NB  186;  Walbert  v.  State,  17  Ind.  A. 
36TI.    46    NB    827. 

La. — State  v.  Miller,  138  La.  878, 
70  S  330;  State  v.  Jessie.  30  La.  Ann. 
1170. 

Nebr. — ^Duncan  v.  SUte,  76  Nebr. 
764.  106  NW  1014. 

Nev. — SUte   V.    Hill,    32    Nev.    185, 

105  P  1026;  SUte  V.  Ah  Mook,  li 
Nev.  389. 

N.  M.— Haynos  v.  U.  S.,  9  N.  M. 
519,   56  P  282. 

Tenn. — Cronan  v.  SUte,  118  Tenn. 
539,   82   SW  477. 

Tex.— Mayer  v.  State,  (Cr.)  99  SW 
547  (must  show  file  mark):  Ctones 
v.   State.    (Cr.)    90  SW  174. 

69.  Ind.— Harris  v.  SUte,  166  Ind. 
15.  56  NB  916.  , 

Mich. — Shannon  v.  Peo.,  6  Mich.  88. 

Mo. — State  v.  Borders.  228  Mo.  478, 
128  SW  737;  SUte  v.  Walker,  194 
Mo.  367,  91  SW  899;  State  v.  Ost- 
mann,  123  Mo.  A.  114,  100  SW  696. 

Nev.— State    v.    Hill,    32    Nev.    186, 

106  P  1025. 
N.    M.— State   V.    Smith.    21   N.   H. 

173.    153    P   256. 

Tenn. — Dunn  v.  State,  127  Tenn. 
267,  154  SW  989. 

Tex. — Cyphers  v.  State,  67  Tex. 
Cr.  604.  160  SW  187;  Richards  v. 
SUte.  63  Tex.  Cr.  176,  140  SW  459; 
Ikard  v.  State,  (Cr.)  135  SW  547; 
Cones  V.  SUte,    (Cr.)   90  SW  174. 

[a]  Vo  Jonmal  sntry- — A  bill  of 
exceptions  properly  filed  and  ordered 
to  be  made  a  part  of  the  record  is 
not  void  because  no  Journal  entry 
is  made  thereon.  State  v.  Pry,  40 
Kan.   311,   19  P  742. 

eo.  King  V.  State,  (Ind.)  114  NB 
34,  36;  Carthage  v.  Bird,  146  Mo.  A. 
326.    129    SW    1054. 

"Bven  though  it  appears  that  the 
trial  Judge  has  signed  a  bill  of  ex- 


captions  and  directed  that  the  same 
be  filed  and  made  a  part  of  the  rec- 
ord in  the  case.  It  Is  well  settled 
that  unless  such  bill  is  thereafter 
actually  filed  with  the  clerk  and  the 
fact  of  such  filing  Is  afflrmatlvely 
shown  by  the  record,  the  exceptions 
are  not  properly  presented  for  con- 
sideration."    King  V.  SUte,  supra. 

[a]  A  aotattoa  bjr  th»  elMk  on  tlia 
rsoord  proper  showing  the  filing  of 
the  bill  of  exceptions  is  sufficient  evi- 
dence that  it  was  filed  and  made  a 
part  of  the  record.  SUte  vi  Wash- 
ington,   259  Mo.    335,   168   SW  695. 

[b]  Wliex*  It  does  not  appear  from 
tha  rsoord  nor  from  an  Indorsamant 
upon  It  that  a  bill  of  exceptions  was 
ever  filed  the  bill  cannot  be  consid- 
ered. SUte  V.  Rolley,  135  Mo.  677. 
37  SW  827 

[c]  A  raoital  In  the  raooid  that, 
on  a  cerUin  day  of  the  term  on  which 
a  cause  was  tried,  the  following  bill 
of  exceptions  was  filed  by  the  prose- 
cution In  the  office  of  the  clerk  of 
the  court  in  which  the  trial  was  had. 
and  setting  out  such  exceptions,  suffi- 
ciently shows  the  filing  of  such  bill 
in  the  office  of  the  clerk  of  the  lower 
court.  SUte  V.  C^dwallader,  154  Ind. 
607,    57    NB    512. 

61.  King  V.  SUte,  (Ind.)  114  NB 
34:  Hahn  v.  State,  (Ind.)  113  NB 
728;  Donovan  v.  SUte,  (Ind.)  Ill  NB 
433;  Harris  v.  State.  166  Ind.  16,  6« 
NB  916:  Chirthage  v.  Bird.  146  Mo. 
A.   326,   129   SW  1064. 

60.  King  V.  State,  (Ind.)  114  NB 
34;  Hahn  v.  SUte,  (Ind.)  113  NB 
725;  Donovan  v.  SUte,  (Ind.)  Ill 
NB  433;  Harris  v.  SUte,  165  Ind. 
16,    56   NB   916. 

63.  Cantrell  v.  SUte,  (Tex.  Cr.) 
184  SW  226  (holding  that,  where  a 
bill  of  exceptions  does  not  show  when 
it  was  filed,  but  merely  that  It  was 
approved  by  the  Judge  within  the 
time  by  law  in  which  it  could  have 
been  legally  filed,  a  motion  to  strike 
the  bill  will  be  susUined):  Demarco 
V.  State,  75  Tex.  Cr.  529.  178  SW 
1024  (holding  that  the  trial  court  has 
no  right  to  order  the  clerk  of  court 
to  place  on  a  bill  of  exceptions  a 
dillerent  file  mark  from  that  which 
they  should  bear) ;  Oowan  v.  State. 
73  Tex.  Cr.  222,  164  SW  6  (holding 
that  the  appellate  court  will,  when- 
ever necessary,  go  behind  the  filing 
marks  on  a  statement  of  facts  or  a 
bill  of  exceptions  to  determine  wheth- 
er such  sUtement  and  bill  were  in 
fact  legally  filed). 

64.  See  statutory  provisions. 

e6w  U.  S.— GllcksteIn  v.  TJ.  S.,  216 
Fed.  90,  131  CCA  398  (term  extend- 
ed automatically  for  purpose  of  fil- 
ing bill). 

Ala.— Ray  v.  State,  146  Ala.  684. 
40    S    224;    Watts    v.    SUte,    146    Ala. 


Por  totar  oasas,  davalopmauts  and  chanfas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


^sm] 


CRIMINAL  LAW 


1.17  C.  J.]     U7 


rill  not  be  allowed  to  file  a  bill  of  ezoeptiona  before 
the  profieeatioii  is  ended.**  As  a  rule  a  bill  of  ez- 
eeptwns  not  signed*'  or  filed**  within  the  time 


allowed  by  statute  will  not  be  considered.  And  it 
has  been  held  that  where  there  is  a  lack  of  dili- 
gence in  procuring  approval  of  a  bill  of  exceptions 


(83,  40  S  90;  Adams  v.  State,  146 
Ala.  180,  40  S  85;  Ramey  v.  State, 
9  AU.  61.  (4  S  188. 

D.  C— Talty  v.  District  of  Colum- 
bia. :•  App.    489. 

Gl— Barnes  v.  State,  17  Oa.  A. 
26t.  86  SB   461. 

111.— Pec.  V.  Kllsworth.  2«1  HI.  275, 
lei  NE  1005:  Peo.  v.  Strauch,  247 
III  120,  93  NE  12S  (term  at  which 
nillof  made);  Peo.  v.  ailmore,  196 
lU.  A.  148    [aS  278   111.   148,    112  MS 

my 

Ind.— State  ▼.  Chenoweth,  163  Ind. 
J4,  71  NB  197:  State  v.  Kirk,  167 
Isd.  113,  60  NB  939;  mtert>ack  v. 
State,  163  Ind.  646,  66  NB  420:  Rob- 
Immi  ▼.  State,  162  Ind.  804,  6*  NB 
223;  Stewart  v.  State,  24  Ind.  148: 
Nichols  V.  SUte.  28  Ind.  A.  674,  68 
NE  783. 

Iii4  T. — YoUDK  ▼.  U.  S.,  1  Ind.  T. 
Ki.  46  SW  116. 

Kui. — Powera  v.  McCue,  48  Kan. 
477.  29  P  686;  State  v.  Smith,  38 
Kan.  194,  16  P  264;  State  v.  Schoene- 
wald,  26  Kan.  288;  Etaporla  v.  Hauss- 
ler.  C  Kan.   A.  747,   60  P  979. 

Mo.— SUte  V.  Holman,  280  Ho.  663, 
13!  SW  695;  State  v.  Lawler,  220 
Ho.  26,  119  SW  689:  SUte  v.  Har- 
roun.  199  Mo. -268,  97  SW  866;  SUte 
r.  Qoehler,  193  Mo.  177,  91  SW  947: 
St.  Louis  V.  Salts,  160  Mo.  74,  60 
SW  1062;  State  ▼.  WlUUms,  147  Mo. 
14.  47  SW  8»1;  SUte  v.  Broderlck. 
m  Uo.  622;  State  t.  Ware,  69  Mo. 
333;  SUte  ▼.  Duckworth,  68  Mo.  166; 
Sute  V.  Cady.  (A.)  137  SW  3. 

Nev.— SUte  v.  Huff,  11  Nev.  17. 

N.  U.— Terr.  v.  Hall,  11  N.  M.  273, 
«"  P  732. 

N.  T.— Wood  V.  Peo..  1  Hun  881, 
3  Thomps.  4b  C.  606  [rev  on  other 
rraands  59  N.  T.  117];  Blrse  v.  Pea, 
5  Park.  Cr.  ». 

Oh.— Kerr  v.  SUte,  36  Oh.  St.  614. 

Tenn. — Dann  v.  SUte,  127  Tenn. 
2(7.  164  SW  969;  Bason  v,  SUte,  < 
BaxL  431;  Stafsa  v.  SUte.  8  Humphr. 
372. 

Tex.— Medford  v.  SUte,  (Cr.)  189 
SW  155;  Luna  ▼.  SUte,  77  Tex.  O. 
(5J,  179  SW  1162 ;  Van  Dyke  v.  SUte, 
77  Tex.  Or.  626,  179  SW  111;  Mer- 
M  T.  SUte.  76  Tex.  Cr.  661,  171  SW 
738;  Onerrero  v.  SUte,  75  Tex.  Cr. 
558.  171  SW  781;  Brown  v.  SUte, 
75  Tex.  Cr.  822,  170  SW  714;  Hemp- 
WIl  V.  SUte,  76  Tex.  Cr.  63,  170 
SW  154;  McOaushey  v.  State,  74  Tex. 
Cr.  529.  169  SW  287;  Wyrea  v.  State, 
'4  Tex.  Cr.  28,  166  SW  1160;  Bain 
r.  SUte,  73  Tex.  Cr.  628.  166  SW 
»05;  Uooney  y.  SUte,  73  Tex.  Cr. 
121.  164  SW^  828;  Brlce  v.  SUte,  72 
ttx.  Cr.  219,  162  SW  874;  Stoner 
T.  State,  72  Tex.  Cr.  482,  162  SW  836: 
Harrison  v.  State.  71  Tex.  Or.  40,  168 
•SW  1120;  Fowler  ▼.  SUte,  71  Tex. 
Cr  1, 168  SW^  1117;  Mitchell  t.  State, 
'1  Tex.  Cr.  241.  168  SW  816;  Lucas 
».  State,  69  Tex.  Or.  269,  156  SW  527: 
Cjwd  T.  State.  69  Tex.  Cr.  464,  156 
>W  240  (ctaanKe  of  venue);  Johnson 
»  State,  68  Tex.  Cr.  193,  150  SW 
1175:  Snell  ▼.  SUte,  68  Tex.  Cr.  1, 
151  SW  615;  Sullivan  v.  State,  62 
Tex.  Cr.  410,  187  SW  700;  Gentry  v. 
State,  82  Tex.  Cr.  497,  137  SW  696; 
Arrlnpton  v.  State,  62  Tex.  Cr.  357. 
137  SW  669;  Dilllard  v.  State,  62 
Tex.  (Jr.  321.  187  SW  356;  Whltaker 
»  State,  62  Tex.  Cr.  36,  136  SW 
"7!:  Smith  ▼.  SUte,  62  Tex.  Cr. 
^^1.  136  SW  10<3 ;  McMahon  v.  SUte. 
55  Tex.  O.  489,  135  SW  65S ;  Canon 
1^  State,  S9  Tex.  Cr.  898,  128  SW 
'••1:  Durham  v.  SUte.  67  Tex.  Cr. 
•;>.  122  SW  658;  Duckworth  v.  State, 
;Cr.)  107  SW^  548;  Stout  v.  SUte, 
>:  Tex.  O.  5<9.  103  SW  391;  Dobba 
!■  State,  61  Tex.  Cr.  113,  100  SW  946; 
Knk  T.  SUte,  50  Tex.  O.  446,  98 
y  «63;  Harkrlder  v.  SUte,  48  Tex. 
Cf  578,  90  SW^  661:  Chancey  v.  SUte, 
«  Tex.  O.  686,  90  SW  632;  Wallace 
I  State,  46  Tex.  Cr.  341,  81  -  SW 
*«;  Uuon  V.  State,  (Cr.)  81  SW 
I 


718;  Lax  v.  State,  46  Tex.  Cr.  628, 
79  SW  678;  Galloway  v.  SUte,  44 
Tex.  Cr.  230.  70  SW  211;  Howard  v. 
SUte,  44  Tex.  Cr.  39,  68  SW  274; 
Chilver  v.  Stat?,  42  Tex.  Cr.  646, 
62  SW  922;  Jones  v.  State,  (Cr.) 
38.  SW  992;  Rusaell  v.  SUte,  35  Tex. 
Cr.  8,  29  SW  43:  Campbell  v.  SUte, 
(O.)  88  SW  608;  Massey  T.  State, 
(A.)  18  SW  299;  Stewart  v.  SUte, 
24   Tex.   A.   418,  6   SW   317. 

Vt.— SUte  V.  Webb,  89  Vt.  326,  96 
A  892  (under  a  aUtute  providing  for 
a  review  by  the  supreme  court  of 
questions  decided  by  the  county 
court). 

Wis. — Oleson  v.  SUte.  19  Wis.  560. 

[a]  After  notion  tor  aew  trial,,-*- 
In  California  a  bill  of  exceptions  to 
erroneous  rulincs  In  admitting  or  re- 
jecting testimony  may  be  presented 
and  settled  after  a  motion  for  a  new 
trial.  Peo.  v.  Long.  7  C^.  A.  27. 
93   P   387 

[b]  MattlemeBt  and  algiilnr  bwbo 
pro  tnao. — (1)  Inasmuch  as  the  bill 
of  exceptions  must  appear  to  have 
been  uken  and  signed  at  the  trial, 
although  in  practice  It  is  usually 
signed  afterward,  If  It  appears  to 
have  been  signed  afterward  it  must 
appear  on  its  face  as  nunc  pro  tunc. 
U.  S.  V.  Ollbert,  25  F.  Cas.  No.  16,204. 
2  Sumn.  19.  (2)  But  in  Louisiana  a 
bill  of  exceptions  must  be  atgned  be- 
fore an  appeal  is  taken.  SUte  v.  Bar- 
rett. 137  La.  535.  68  S  945;  State  v. 
Butler,  137  La.  626.  68  S  859.  (3) 
It  cannot  be  presented  and  signed 
nunc  pro  tunc  afterward.  SUte  v. 
Hauser,  112  La.  313,  36  S  396. 

[c]  A,  Jndcs  has  so  power  to  aiio 
tadata  bills  of  exception.  Gowan  v. 
SUte,  73  Tex.  Cr.  222.  164  SW  6, 

66.  SUte  V.  Dickerson,  73  Oh,  St. 
193,  76  NB  864. 

67.  U.  S.— Sena  v.  U.  S.,  196  Fed. 
244.  116  CCA  196. 

Ala.— McOUister  v.  SUte,  183  Ala. 
8,  62  8  767;  Battle  v.  SUte,  163  Ala. 
51,  46  8  67;  Battle  v.  SUte,  163 
Ala.  50,  46  S  68;  Dates  T.  SUte,  153 
Ala.  23,  46  S  163;  Holifleld  ▼.  State, 
163  Ala.  12,  44  S  966;  Ray  ▼.  SUte, 
146  Ala.  684.  40  8  224;  Davis  v.  SUt^ 
146  Ala.  167,  41  S  298;  Adams  v. 
SUte,  146  Ala.  680,  40  S  86;  Brunson 
V.  State,  39  8  669;  Peterman  v.  SUte, 
139  Ala.  181,  36  8  767;  Beall  ▼.  SUte, 
99  Ala.  334,  13  S  783;  Hearll  v. 
SUte,  (A.)  74  S  396;  Morris  v.  State, 
13  Ala.  A.  676,  69  S  303;  Harper  v, 
SUte,  18  Ala.  A.  47,  69  S  302;  Owens 
V.   State,   11  Ala.   A.   309,   66   S  862. 

Arls. — Terr.  v.  Flores,  3  Ari».  216, 
77  P  491. 

Ark.— Nelms  v.  SUte,  117  Ark.  188, 
174  SW  233. 

D.  C— Talty  V.  District  of  <>>Iuin- 
bta.  20  App.  489. 

Fla. — Washington  T.  SUte,  48  Fla. 
62.  37  S  673. 

Ga. — Hurst  v.  SUte,  146  Oa.  164. 
88  SB  930;  Milling  v.  State,  146 
Oa.  37,  88  SB  664;  Porter  v.  SUte, 
127  Ga.  288,  56  SB  430;  Harris  v. 
State,   117  Ga.   13,   43   SB  419. 

111. — Peo.  V.  Yario,  194  III.  A.  608; 
McKay  v.  Peo..  146  111.  A.  277;  Baits 
V.    Peo.,   26   111.  A.   431. 

Kan. — State  v.  Toungberg,  70  Kan. 
296.  78  P  421. 

,  N.  J.-^SUte  V.  Holmes,  86  N.  J.  L. 
62. 

N.  M.— U,  8.  V.  Sena,  16  N.  M.  187, 
106  P  383. 

Tex. — Cbavario  v.  State.  72  Tex,  Cr. 
240,  161  SW  972  (duty  to  see  that 
they  are  approved  and  signed  resU 
on  defendant's  counsel);  Gaines  v. 
State,    67   Tex.   Cr.   604,    160   SW  199. 

Va.— Midget  y.  Com.,  107  Va.  846, 
59  SB  606. 

W.  Va. — State  v.  Strayer,  68  W.  Va. 
676,   62   SB   862. 

[a]  Prsnunptlona.  —  (1)  Where 
there  is  nothing  in  the  record  to  show 
that  a  bill  of  exceptions  in  a  crim- 
inal case  was-  signed  on  a  prevloaa 


day,  the  bill  will  be  presumed  to  have 
been  signed  on  the  day  It  was  filed. 
Dorsey  v.  SUte,  (Ala.)  39  S  584.  (2) 
A  bill  .  of  exceptions  not  showing 
when  it  was  presented  to  the  trlsil 
court  will  be  treated  as  presented  on 
the  day  It  was  signed.  Busby  v. 
State,  10  Ala.  A.  183,  65  S  307.  (3) 
If  the  certificate  of  the  presiding 
Judge  to  the  bill  of  exceptions  is  not 
dated  it  will  be  presumed  to  have 
been  made  on  the  date  of  the  ac- 
knowledgment of  service  by  counsel 
for  defendant  in  error.  Smith  v. 
SUte.  7  Ga.  A.   252,    66   SB  666. 

68.  Ala. — McGay  v.  SUte,.183  Ala. 
41,  63  S  70;  Strickland  v.  SUte.  150 
Ala.  1,  43  S  188;  Watts  v.  State, 
146  Ala.  683,  40  S  90;  Peterman  v. 
State.  139  Ala.  131.  36  S  767;  Coch- 
ran v.  Anniston,  (A.)  68  S  644;  Pierce 
V.  SUte.  8  Ala.  A.  369.  63  S  33;  John- 
son v.  State.  10  Ala.  A.  667.  63  S 
13;  McCutcheon  v.  SUte,  9  Ala.  A. 
670.  62  S  1020;  Toung  v.  SUte,  9 
Ala.  A.  679.  62  S  1014;  Conrad  ▼. 
SUte.  9  Ala.  A.  666,  62  8  994;  PoweU 
v.  SUte.  (A.)  62  8  897. 

Ark. — ^Foster  v.  SUte,  128  Ark.  816, 
194  SW  703;  Pool  v.  SUte,  121  Ark. 
17,  180  SW  339;  Riley  v.  State,  120 
Ark.  450,  179  SW  661:  Nelms  v.  SUte, 
117  Arte.  188,  174  SW  233;  McLaugn- 
lin  T.  SUte.  117  Ark.  154.  174  SW 
234;  Green  v.  SUte.  96  Ark.  176.  131 
SW  463,  AnnC:a8l912B  879;  CroweU 
V.  State.  34  Ark.  432. 

D.  C. — Talty  v.  District  of  Coltun- 
bla.   20   App.    489. 

Oa. — Jones  v.  SUte.  146  Oa.  8,  90 
SB  280;  Milling  v.  State.  146  Oa. 
37,  88  SB  664;  Olawson  v.  State.  140 
Ga.  14,  78  SB  188:  Jones  v.  SUte, 
135  Oa.  867.  69  SB  527;  Jones  v.  SUte, 
127  Oa.  281.  66  SB  463:  O>ok  v.  SUte, 
120  Oa.  187,  47  SB  662;  Harris  v. 
State,  117  Oa.  13,  43  SB  419;  Bvana 
V.  State,  112  Oa.  763,  88  SB  78; 
Jones  V.  SUte,  100  Oa.  679,  28  S9 
396;  Broom  v.  State,  99  Oa.  197,  2i 
SB  846;  Thomas  v.  SUte,  90  Oa.  437, 
16  SB  94:  Rivers  v.  SUte,  19  Ga.  A. 
743,  92  SB  224;  Roberts  v.  SUte,. 
18  Oa.  A.  604,  89  SB  596;  Webb  Y. 
Bllljay,  15  Oa.  A.  642,  83  SB  1099; 
Haddon  v.  SUte,  13  Ga.  A.  629,  79^ 
SB  583;  Woods  v.  SUte,  11  Oa.  A. 
383,  75  SB  491;  Johnson  v.  Atlanta,  » 
Ga.  A.  802,  70  SB  1120;  Htlliard  v. 
SUte,  8  Ga.  A.  472,  69  SB  590;  Law- 
rence v.  State,  8  Ga.  A.  373,  69  SB 
29:  Jones  v.  State.  7  Oa.  A.  694,  67 
SB  835;  Gary  v.  SUte,  7  Ga.  A.  601. 
67  SB  207;  Barker  v.  SUte.  6  Ga.  A.. 
774,  66  SB  963;  Johnson  v.  SUte,  6 
OtL.  A.   490,   63   SB  633. 

Ind. — Pierce  v.  State,  76  Ind.  199; 
Hoch  V.  SUte,  20  Ind.  A.  64,  60  NB 
98. 

Ky.— Beckett  v.  Com.,  164  Ky.  209. 
167  SW  12;  Tweedy  v.  Com.,  2  Mete. 
378 

Md. — Oouse  V.  State,  57  Md.  327. 

Mass. — Com.  v.  Greenlaw,  119  Mass.   . 
208. 

'  Mo. — SUte  V.  Blschinger,  223  Mo, 
53,  122  SW  691;  State  v.  Lawler,  220' 
Mo.  26,  119  SW  639;  SUte  v.  Am- 
mons,  220  Mo.  6,  119  SW  390;  State 
V.  Larew,  191  Mo.  192,  89  SW  1031; 
State  V,  Miller,  189  Mo.  673,  88  SW 
607;  State  v.  Penn,  174  Mo.  645,  74 
SW  616;  SUte  v.  Clark,  119  Mo.  426. 
24  SW  1011;  State  v.  Brltt,  117  Mo. 
684,  23  SW  771;  State  v.  Seaton,  106 
Mo.  198.  17  SW  169;  State  v.  Hill, 
98  Mo.  670.  12  SW  340;  State  v. 
Bailey,  192  Mo.  A.  391,  181  SW  606; 
State  v.  Bales.  (A.)  181  SW  601. 

N.  J.— Donnelly  v.  SUte.  26  N.  J. 
L.  463   [aff  26  N.  J.  L.  601]. 

Oh. — Smith  v.  SUte,  20  Oh.  Clr. 
Ct.  N.  S.  606  (bill  not  considered). 

Pa. — Haines    v.    Com.,    99    Pa.    410. 

S.  D. — SUte  V.  Frazer.  22  S.  D. 
291.   117  NW  366. 

Tenn. — Muse    v. 
181.    61    SW   80. 

Tex.— Llmon    v. 


State,    106    Tenn.' 
State,    (C^.)  ■  192 
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within  the  time  allowed  the  bill  will  not  be  oon- 
sidered  even  though  filed  ^ithin  such  time.**  If, 
however,  appellant  has  manifested  an  intention  to 
conform  to  the  statutory  period  he  may  not  lose  his 
right  to  have  the  bill  reviewed  because  through  cir- 
cumstances beyond  his  control  it  was  not  settled  and 
filed  in  time;^'  but  this  doctrine  will  be  applied  only 
when  facts  are  presented  from  which  the  court 
reaches  the  conclusion  that  the  neglect  is  excusable,'^ 
and  failure  to  have  a  bill  settled  in  time  is  not 


excused  by  the  fact  that  it  was  mailed  in  dne  time  to 
the  judge.^'  Where  a  bill  of  exceptions  is  actually 
settled  by  the  trial  judge,  although  the  statutory 
time  had  expired  when  it  was  presented,  it  may  be 
considered  on  appeal.'" 

Extension  of  time.  The  court  may  under  excep- 
tional circumstances,  and  where  appellant  is  not  in 
fault,  grant  him  a  reasonable  extension  of  time  in 
which  to  prepare  and  have  signed  a  bill  of  excep- 
tions.''*   An  extension  of  time  will  not  be  granted, 


SW  246;  Page  v.  State,  (Cr.)  18« 
SW  951;  Cranflll  v.  State,  (Cr.)  189 
SW  482;  Iileberman  v.  State,  (Cr.) 
1R9  SW  157;  Vlllareal  v.  State,-  (Cr.) 

189  SW  166;  Medford  v.  State, 
(Cr.)  18«  SW  155;  McAfee  v.  State, 
(Cr.)  189  SW  166;  Price  v.  State,  (Cr.) 
188  SW  748;  Jones  v.  State,  (Cr.) 
186    SW    840;    Charter   v.    State,    (Cr.) 

190  SW  781;  Crutcher  v.  State,  (Cr.> 
186  SW  327;  Bowen  v.  State.  (Cr.) 
186  SW  220;  Pettlgrew  v.  State,  (Cr.) 
184  ,SW  508:  Noe  V.  State,  78  Tex.  Cr. 
«61.  182  SW  1122;  McQee  v.  State, 
78  Tex.  Cr.  636,  182  SW  309;  Jones 
V.  State,  78  Tex.  Cr.  682.  182  SW 
$06;  Council  v.  State,  78  Tex.  Cr.  222, 
180  SW  812;  Alexander  v.  State,  78 
Tex.  Cr.  ISO,  180  SW  123;  Todd  v. 
State,  78  Tex.  Cr.  221,  180  SW  116: 
Green  v.  State,  78  Tex.  O.  67,  179 
SW  1191;  Rldgeway  v.  State.  78  Tex. 
Cr.  81,  179  SW  1185;  Williams  v. 
State,  78  Tex.  Cr.  38.  179  SW  1167: 
Martin  v.  State,  77  Tex.  Cr.  384,  179 
SW  121;  Van  Dyke  v.  State,  77  Tex. 
Cr.  626.  179  SW  111;  Williams  v. 
State.  (Cr.)  177  SW  971;  Moon  v. 
State.  (Cr.)  177  SW  970;  Becker  v. 
State,  76  Tex.  Cr.  518,  176  SW  566; 
Matthews  v.  State,  76  Tex.  Cr.  486, 
176  SW  48;  Olasper  v.  State,  76  Tex. 
Cr.  310,  174  SW  586;  Henderson  v. 
State,  75  Tex.  Cr.  66,  172  SW  793 
(stricken  from  record);  Hicks  v. 
State,  76  Tex.  Cr.  461.  171  SW  766; 
Whltten  V.  State,  75  Tex.  Cr.  227, 
170  SW  719;  Ross  v.  State,  76  Tex. 
Cr.  69,  170  SW  305  (bill  not  con- 
sidered where  additional  time  not 
frranted  by  court):  Bell  v.  State,  74 
Tex.  Cr.  624,  169  SW  1150;  Schapiro 
V.  State,  75  Tex.  Cr.  17,  169  SW  688; 
Gentry  v.  State.  74  Tex.  Cr.  663.  169 
SW  668;  Whitehead  v.  State,  74  Tex. 
Cr.  475,  168  SW  630;  Roberts  v. 
Slate.  74  Tex.  Cr.  294,  168  SW  98; 
Winis  V.  State,  74  Tex.  Cr.  16.  166 
SW  1172;  Armstrong  v.  State,  72 
Tex.  Cr.  658,  164  SW  881  (bill  not 
considered):  Qowan  v.  State,  73  Tex. 
Cr.  222.  164  SW  6;  Joiner  v.  State.  72 
Tex.  err.  620.  163  SW  436  (bill  not 
considered):  Ferguson  v.  State.  72 
Tex.  Cr.  494,  163  SW  65;  Llsenbee 
V.  State,  72  Tex.  O.  494,  162  SW 
1160;  Doah  v.  State,  72  Tex.  Cr.  239, 
161  SW  979;  Boyd  v.  State,  72  Tex. 
Cr.  159,  161  SW  459;  Hart  v.  State, 
72  Tex.  Cr.  160.  161  SW  468;  Butler 
V.  State.  72  Tex.  Cr.  81,  160  SW 
1191;  Sharp  v.  State,  71  Tex.  Cr. 
633,  160  SW  369;  Johnson  v.  State. 
71  Tex.  Cr.  391,  169  SW  848;  Steph- 
ens V.  State,  71  Tex.  Cr.  308,  158 
SW  531;  Richardson  v.  State,  71  Tex. 
Cr.  Ill,  158  SW  517;  Hall  v.  State, 
70  Tex.  Cr.  590.  168  SW  272;  Gibbs 
V.  State,  70  Tex.  Cr.  278,  166  SW 
687;  Serop  v.  State,  69  Tex.  Cr. 
399,  154  SW  567;  Sharp  v.  State,  68 
Tex.  Cr.  93,  160  SW  943;  Toakum 
V.  State.  68  Tex.  Cr.  264,  160  SW 
910;  Brlnson  v.  State,  68  Tex.  Cr. 
49.  150  SW  776;  Roberta  v.  State, 
67  Tex.  Cr.  580.  160  SW  627;  Boyd 
V.  State.  67  Tex.  Cr.  641.  160  SW 
612;  Gaines  v.  State,  67  Tex.  Cr. 
604,  150  SW  199  (unless  record  con- 
tains order  extending  time);  Hart 
V.  State.  67  Tex.  Ct.  497,  160  SW 
188:  Gibson  v.  State,  67  Tex.  Cr. 
432.  148  SW  1090;  Crowell  t.  State, 
66  Tex.  Cr.  537,  148  SW  570;  Bryant 
V.  State,  66  Tex.  Cr.  396,  147  SW 
251;  Knight  v.  State,  66  Tex.  Cr. 
S35,    147    SW    268;    Lee    v.    State,    66 


Tex.  Cr.  34.  148  SW  316;  Ounter  v. 
State,  66  Tex.  Cr.  291,  146  SW  933; 
Qavlna  v.  State,  66  Tex.  Cr.  572,  146 
SW  594  (bill  not- considered);  Ham- 
ilton V.  State,  66  Tex.  Cr.  508,  146 
SW  348;  Focke  v.  State,  65  Tex.  Cr. 
353,  144  SW  267;  Thompson  v.  State, 
64  Tex.  Cr.  514.  142  SW  908;  Dlggs 
V.  State,  64  Tex.  Cr.  122.  141  SW 
100;  Parker  v.  State,  63  Tex.  Cr. 
464,  140  SW  337;  Harwell  v.  State, 
62  Tex.  Cr.  117,  136  SW  1067;  Chaney 
V.  State,  62  Tex.  Cr.  67.  136  SW. 
482;  Oliver  v.  State,  60  Tex.  Cr.  62, 
181  SW  215;  Agnes  v.  State,  59  Tex. 
Cr.  507,  128  SW  616;  Russell  v.  State, 
58  Tex.  Cr.  187,  125  SW  24;  Oliver 
V.  State,  58  Tex.  Cr.  60,  124  SW  687; 
Platlnburg  v.  State,  67  T«x.  Cr.  376, 
123  SW  421;  Nichols  v.  State,  55  Tex. 
Cr.  211,  116  SW  1196:  Walker  v. 
State,  (Cr.)  98  SW  285;  Baker  v. 
State.  60  Tex.  Cr.  354.  97  SW  81; 
Chancey  v.  State,  48  Tex.  Cr.  535, 
90  SW  682;  Pollard  v.  State,  45  Tex. 
Cr.  121,  73  SW  953  (failure  to  Ole 
not  cured  by  agreement);  Barefleld  v. 
State,  (Cr.)  58  SW  103;  Culp  v.  State, 
(Cr.)    40    SW    488. 

Va.— Wright  V.  Com.,  Ill  Va.  878, 
69   SE:  966. 

W.  Va. — State  v.  McGIumphy,  37 
W.  Va.   805.  17  SB  315. 

Wis.— Miller  v.  State.  77  Wis.  271. 
45    NW    1129. 

[a]  In  AlAbama  a  bill  filed  with- 
in ninety  days  from  the  motion  for  a 
now  trial  may  be  looked  to  on  re- 
view of  questions  presented  by  the 
motion,  although  not  as  part  of  the 
record  to  review  proceedings  at  the 
trial.  Sherman  v.  State,  (A.)  72  S 
765. 

[b]  Tlia  dutr  of  flllntr  ia  sot  •>- 
onaed  by  merely  presenting  the  bill 
of  exceptions  for  signature  by  the 
Judge.  St.  Clair  v.  State,  72  Tex. 
Ot.    37,    160    SW    353. 

[c}  Oonosal  cannot  walva  the  fail- 
ure to  file  a  bill  of  exceptions  within 
the  time  and  In  the  manner  required 
by  statute.  State  v.  Bohan,  19  Kan. 
28;  Pollard  v.  State,  45  Tex.  Cr.  121, 
78  SW  958;  Nichols  v.  State,  37  Tex. 
Cr.  616,  40  SW  502. 

69;  Jones  v.  State.  (Tex.  Cr.)  163 
SW  75.     See  also  infra  9(  3436,  3438. 

[a]  Tlia  bill  shonld  show  on  its 
face  compliance  with  the  ."ttatutory 
provisions  as  to  the  time  of  present- 
ing it  to  the  trial  Judge  or  It  cannot 
be  looked  upon  as  a  basis  of  showing 
error.  Harper  v.  State,  18  Ala.  A. 
47.    69    S    302. 

[bl  It  must  afflrmatlTely  appsar 
from  the  bill  of  exceptions  or  the 
entries  thereon  or  the  record  that  the 
bill  of  exceptions  was  presented  with- 
in the  time  prescribed  by  law.  Jones 
V.  State.  146  Oa.  8.  90  SB  280:  Glaw- 
8on  V.  State.  140  Ga.  14,  78  SE  188; 
Harris  v.  State.  117  Ga.  13.  43  SE 
419;  Evans  v.  State.  112  Qa.^763,  38 
SB  78. 

70.  Ala. — Johnson  v.  State,  10  Ala. 
A.    667.    63    S    13. 

Ga. — ^Pennington  v.  Sparta,  15  Ga. 
A.  287.  82  SE  826;  Harnage  v. 
State.  7  Oa.  A.  578.  67  SE  694;  Clay 
V.    State.    4    Ga.    A.    142,    60   SE    1028. 

Ind. — Colee  v.  State,  76  Ind.  511; 
Merrick    v.    State,    63    Ind.    327. 

Mo. — State  v.  Moulton,  262  Mo. 
137.  170  SW  1111. 

Tenn. — Dunn  v.  State,  127  Tenn. 
267.  164  SW  969. 

Tex. — Harris  v.  State,  76  Tex.  Cr. 


155.  172  SW  1146;  Laws  v.  State.  78 
Tex.  Cr.  286.  164  SW  10X6;  Jones  ▼, 
State,   (O.)   163  SW  76. 

Va. — Conaway  v.  Cora.,  118  Va. 
792,   88  SE  76. 

[a]  TlinB  (])  while  a  rule  requir- 
ing bills  of  exception  to  be  signed 
the  next  day  after  the  taking  of  the 
same  is  a  proper  and  reasonable  one, 
yet  its  strict  observance  should  not 
have  been  insisted  on  in  a  trial  for 
murder,  where  a  delay  of  one  day 
was  accounted  for  on  the  ground  that 
the  stenographer  was  unable  to  tran- 
scribe the  necessary  matter,  and  ita 
allowance  was  attacked  on  the  ground 
of  lack  of  sufficiency,  and  not  as  to 
the  time  of  its  presentation.  State 
V.  Judge  of  Third  Dlst..  50  La.  Ann. 
1125.  24  S  189.  (2)  Where  a  bill 
of  exceptions  was  presented  to  the 
trial  Judge  within  the' time  required 
by  statute,  but  was  not  signed  by 
him  and  filed  within  the  required 
time  because  he  was  forbidden  by 
his  physician  from  reading  the  bill 
on  account  of  sickness,  the  bill  will 
be  considered  on  appeal,  since  the 
failure  of  the  court  to  sign  the  bill 
was  not  due  to  any  negligence  of 
appellant.  Stanford  y.  State,  42  Tex. 
Cr.  343.  60  SW  253. 

71,  Peo.  V.  Simmons.  7  Cal.  A.  559, 
95  P  48  (holding  that  affidavits  in 
support  of  a  motion  to  be  relieved 
from  the  objection  that  a  proposed 
bill  of  exceptions  was  not  presented 
in  time  are  not  aided  by  the  recital 
in  the  metlon  that  it  would  be  made 
on  the  ground  of  mistake,  inadver- 
tence, surprise,  and  excu.ikble  neg- 
lect, where  they  do  not  present  the 
grounds,  constituting  the  mistake, 
etc.). 

[a]  Eseiia*  belA  Iwnlllrfant. — ^Al- 
though counsel  for  one  convicted  of 
crime  was  misled  by  the  prosecuting 
attorney  as  to  when  the  time  for 
filing  a  bill  of  exceptions  expired,  the 
supreme  court  cannot  grant  relief  on 
that  ground,  but  is  restricted  to  ex- 
amination of  the  record  proper  for  re- 
versible error,  it  not  being  asserted 
that  the  prosecuting  attorney  will- 
fully misstated  the  time  when  leave 
would  expire,  and  it  being  the  duty 
of  counsel  to  ascertain  that  fact  for 
himself.  State  v.  Moore,  203  Mo. 
624.    102    SW    537. 

73.  Brooks  V.  State,  (Tex.  Cr.)  98 
SW  244;  Walker  v.  State,  49  Tex. 
O.  180.  91  SW  229. 

73.  Peo.  V.  Almendares.  136  Cal. 
660,   69   P   492. 

74.  U.  S.— TI.  S.  V.  Waite,  19$  Fed. 
258. 

Aril. — Terr.  v.  Florea,  3  Arte.  215, 
77  P  491.  ^ 

Cal.— Peo.  V.  Martin,  6  Cal.  477: 
Peo.  V.  Everett,  8  Cal.  A.  430,  97 
P  175  (extension  only  had  on  affi- 
davit and  notice);  Peo.  v.  Soto,  8 
Cal.  A.  322,  96  P  913;  Peo.  v.  Sim- 
mons. 7  Cal.  A.  569,  95  P  48:  Peo. 
V.  Blis,  3  Cal.  A.  162,  84  F  67S 
(upon  affidavit  and  notice). 

La. — State  v.  Judge  Third  Dlat,.  SO 
La.    Ann.    1125.    24    S    189. 

Mich. — Crofoot  V.  Peo..  19  Mich. 
254. 

Mo. — State  v.  Brannon.  212  Ho.  173. 
110  SW  695;  State  v.  Uiller,  189 
Mo.  673.  88  SW  607. 

Nebr. — Richards  v.  State,  22  Nebr. 
146.   34   SW   346. 

Nev. — State  v.  Baker,  8  Nev.  141: 
State  v.  Salge,  1  Nev.  466. 


For  totar  eumtm,  toTelopaMBtai  and  Obaacaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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howeyer,  when  no  reason,^*  or  an  insufficient  rea- 
son," is  assigned  therefor;  nor  will  an  extension  be 
granted  simply  because  the  question  involved  is  im- 
portant." The  time  cannot  be  extended  beyond  the 
period  of  extension  allowed  by  statute,^^  even  by 
agreement  of  counsel."  A  second  extension  after 
the  expiration  of  the  time'  granted  by  the  first  ex- 
tension is  improper,*"  particularly  where  no  neces- 
sity therefor  ia  shown."'  The  time  of  extMision  must 
be  definitely  fixed,*'  and  where  an  extension  is 
granted  a  bill  not  filed  within  the  time  as  extended 
Till  not  be  considered.**  Under  some  stactutes  an  ex- 
tension cannot  be  granted  beyond  the  term,*'  or  be- 


yond the  succeeding  term.*'  A  bill  of  exceptions 
may  be  signed  after  the  adjonmmeni;  and  in  vaca- 
tion, where  the  time  is  extended  by  an  order  of  the 
court  during  the  term.**  But  an  extension  cannot  be 
granted  in  vacation  after  the  expiration  of  the  time 
fixed  by  a  prior  order  has  expired.*^  And  unless 
authorized  by  statute,**  or  where  the  refusal  to  sig^n 
it  during  the  term  was  erroneous,**  where  no  order 
was  made  during  the  term  he  cannot  extend  the  time 
in  vacation  •"  or  at  a  succeeding  term.*^  Under 
some  statutes,  however,  an  order  extending  the  time 
may  be  made  in  vacation  by  the  consent  and  agree- 
ment of  counsel;*'  but  under  others  it  is  held  th^t 


Porto  Woo. — Peo.  V.  Valcourt,  16 
Porto  Rico  C24. 

Tenn. — Bettia  v.  State,  103  Tenn. 
339.  52   SW    1071. 

Tex. — Crowell  v.  State,  16  Tex.  Cr. 
537,  148  SW^  570:  Barfleld  v.  State. 
«2  Tex.  Cr.  400,  137  SW  920;  Caru- 
thers  V.  State,  52  Tex.  Cr.  458,  107 
SW  857;  Martin  v.  State,  47  Tex.  Cr. 
IW,  82  SW  657. 

la]  Xstonalon  grnrntefl  by  ordw 
wmo  pro  tone. — In  Texas,  where  the 
(onrt  has  irranted  an  order  allowing 
additional  time  to  file  a  bill  of  ex- 
ceptions, but  the  clerk  by  oversight 
falls  to  enter  the  order  and  the  over- 
sight Is  discovered  only  after  the 
time  extended  has  expired,  the  court 
maj  grant  a  motion  directing  the 
clerk  to  enter  the  order  granting  the 
extension  nunc  pro  tunc.  Murft  v. 
State,  76  Tex.  Cr.   5,  172  SW  238. 

[b]  It  la  giumxuXiT  th«  eonrt's  dvty 
on  application  to  continue  the  term 
long  enough  to  give  the  parties  a 
reasonable  opportunity  to  prepare 
and  present  the  bill.  State  v.  Smith, 
38  Kan.    194,    16    P    254. 

[c]  A  laftunl  to  allow  mtxm  tlma 
to  Incorporate  all  the  evidence  in  the 
bin  Is  not  error,  where  accused  dur- 
ing the  time  the  motion  for  a  new 
trial  was  pending  had  a  reasonable 
time  in  which  to  do  so,  and  it  did 
not  appear  that  he  was  prejudiced. 
SUt*  V.  Parker.  106  Mo.  217,  17  SW 
ISO. 

[d]  Beaaon  for  Mrtanaton. — Where 
3  bill  is  settled  after  the  period  re- 
quired by  statute,  the  reason  of  the 
court's  action  will  not  be  inquired 
Into,  but  will  be  presumed  sufficient. 
Peo.  V.  Raschke,  73  Cal.  378.  16  P 
13;  Peo.  V.  White.  34  Cal.  183;  Peo. 
T.  Lee,  14  Cal.  510. 

[e]  OoadMiOB*  of  giaMUaf  astan- 
■hni^In  New  York,  where  appellant 
procnres  a  certificate'  of  reasonable 
doubt  and  fails  to  comply  with  the 
statute  requiring  that  appeal  papers 
be  filed  within  thirty  days  in  the 
appellate  division  of  the  supfeme 
court,  or  that  an  extension  of  time 
be  had,  or  that  he  show  any  excuse 
for  his  default,  the  appeal  will  not 
be  entertained  unless  he  stipulates  to 
vacate  the  certificate  of  reasonable 
doubt  and  flies  the  appeal  papers 
vithin  a  time  fixed  by  the  appellate 
division.  Peo  v.  Smith,  154  App. 
Dlv.  883,  138  NTS  898  [aff  213  N. 
T.  6S0  mem.   107  NK  1079  mem].    . 

76.    Peo.  V.   Aponte,   9  Porto   Rico 

W.  Peo.  V.  Debiase,  154  App.  Dlv. 
128.  138  NTS  879  (holding  that  a 
mere  statement  In  the  affidavit  of  the 
attorney  for  appellant  that  he  had 
■nade  diligent  effort  to  perfect  the 
appeal  Is  insufflclent  to  authorize  the 
eourt  to  extend  the  time  for  filing 
the  record  on  appeal). 
,  T?.  Glickstein  v.  V.  S.,  216  Fed. 
»0.  i:i  CCA  J»8. 

.71.  Stieler  v.  State,  166  Ind.  648, 
"  >fE  1083;  Crowell  v.  State,  66  Tex. 
Cj  5J7,  148  SW^  570;  Oavlna  v.  State, 
56  Tex.  Cr.  B72,  145  SW  594;  Toliver 
»  Bute.  65  Tex.  Cr.  475.  144  SW 
"38;  HcGowen  v.  State,  63  Tex.  Cr. 
<i.  138  SW  40a  (bill  not  considered 
>f  filed  after  time  court  authorlxed 
to  allow) ;  State  v.  White,  40  Wash. 
4»,  n  P  74*:   Stat*   V.    Beaton,   2« 


Wash.  305,  66  P  397. 

79.  Davis  v.-  State,  146  Ala.  157,  41 
S   298 

80.  '  Prater  v.  State.  162  Ala.  45-,  44 
S  655;  Johnson  v.  State.  145  Ala. 
681,  40  S  86;  Davidson  v.  State,^  62 
Ind.  276;  State  v.  IJeaby,  226  Mo. 
519,  126  SW  399. 

81.  Davidson  v.  State,  62  Ind.  276. 
88.     State  v.  Cole,  74  Kan.   187,  85 

P  807;  Adklns  v.  Com..  102  Ky.  94, 
42  SW  834,  44  SW  132.  19  KyL  1300. 

83.  Adklns  v.  Com.,  102  Ky.  94, 
42  SW  834,  44  SW  132,  19  KyL  1800: 
Bettls  V.  State,  103  Tenn.  339,  52 
SW  1071. 

84.  Dunn  V.  State,  29  Ind.  269. 
[a]     la  Taxaa  (1)  in  misdemeanor 

cases  the  power  of  the  court  to  ex- 
tend the  time  is  limited  to  twenty 
days  after  the  adjournment  of  the 
term.  Butler  v.  State,  72  Tex.  Cr. 
81.  160  SW  1191;  Wagoner  v.  State, 
63  Tex.  Cr.  180,  140  SW  339.  (2) 
It  Is  only  necessary  to  the  validity 
of  the  order  extending  the  time  that 
the  order  be  entered  by  the  court 
granting  it  on  its  docket.  Lara  v. 
State,  48  Tex.  Cr.  568,  89  SW  840. 
(8)  A  verbal  order  extending  the 
time  cannot  be  entered  nunc  pro  tunc 
after  an  appeal  has  been  perfected. 
Smith  V.  State,  72  Tex.  C^r.  206,  162 
SW   835. 

86.  Tweedy  v.  C!om.,  2  Mete.  (Ky.) 
378. 

86.  Ala.— Ray  v.  State,  40  S  224; 
Scott  V.  State.  141  Ala.  39,  37  S 
366;  Peterman  v.  State,  139  Ala.  131, 
36  S  767;  Wright  v.  State,  136  Ala. 
50,    34  S   187. 

Colo. — Davis  V.  Peo.,  23  Colo.  495, 
48  P  613. 

111.— McKay  v.  Peo.,  145  lU.  A.  277; 
Peo.  V.  Hawes,  26  111.  A.  326  [rev 
on  other  grounds  124  111.  560,  17 
NE   18]. 

Ind.— Flatter  v.  State,  182  Ind.  614, 
107  NE  9. 

Kan.—  State  v.  De  Bouge,  67  Kan. 
554,  73  P  76  (construing  statute  au- 
thorising extension  of  time  for  bill 
of  exceptions). 

Ky. — Carroll  v.  Ctom.,  164  Ky.  699, 
175   SW   1043. 

Mo. — State  v.  Tevis,  234  Mo.  276, 
136  SW  339:  State  v.  BobbU.  215 
Mo.  10,  114  SW  511  (jurisdiction  of 
judge,  holding  court  in  absence  of 
regular  judge);  State  v.  Oranger,  203 
Mo.  688,  102  SW  498;  State  v.  Ryan, 
120  Mo.  88,  22  SW  486,  26  SW  361; 
State  V.  Hill.  98  Mo.  570,  12  SW 
340. 

N.  M.— U.  S.  V.  Sena,  16  N.  M. 
187.   106   P  383. 

S.  D. — State  v.  Frazer,  22  S.  D. 
291.   117  NW  366. 

Tenn. — Dunn  v.  State,  127  Tenn. 
267.  154  SW  969:  Bettls  v.  State,  103 
Tenn.    339,   52   SW  1071. 

Tex. — Limon  v.  State,  (Cr.)  192 
SW  246;  Noe  v.  State,  78  Tex.  Cr. 
661,  182  SW  1122;  Becker  v.  State, 
76  -Tex.  Cr.  618,  176  SW  566;  Hicks 
V.  State,  75  Tex.  Cr.  461,  171  SW  755; 
St.  Clair  V.  State,  72  Tex.  Cr.  87, 
160 .  SW  353;  De  Friend  v.  State, 
69  Tex.  Cr.  329,  153  SW  881;  Hooper 
V.  State,  63  Tex.  Cr.  86,  138  SW 
396;  Aden  v.  State.  (Cr.)  106  SW 
1164;  Martin  v.  State,  47  Tex.  Cr. 
174,  82  SW  667. 

Va. — Canter  v.  Come.  118  Va.  800, 


88  SE  327. 

[a]  Tha  oidar  may  ba  made  lay  tha. 
anooaasoi  of  the  deceased  trial  judge. 
Sorrell    v.   State,    (Tex.   Cr.)    186    SW 
838. 

[b]  Order  must  appear  of  raoorO. 
—Where  the  record  floes  not  show 
leavQ  of  court  granted  during  the 
term  extending  the  time  for  filing  a 
bill  of  exceptions-  to  a  following 
term,  although  the  bill  Itself  recites 
It,  the  court  of  appeals  cannot  look 
Into  any  matter  <Jf  exception  at  the 
trial,  and  has  only  the  record  proper 
for  examination,  «nd  finding  no  error 
therein  the  judgment  will  be  affirmed. 
State  v.  Dannahower,  141  Mo.  A.  342, 
125  SW  518;  Moots  v.  State,  (Tex. 
Cr.)  108  SW  688;  Davis  v.  State, 
(Tex.   Cr.)    108   SW  669. 

[c]  In  Xantnoky  the  court  has  no 
power  In  a  criminal  case  to  extend 
to  a  day  in  vacation  the  time  for 
filing  a  bill  of  exceptions,  but  the 
oxtenElon  if  beyond  the  term  must 
be  to  a  day  in  the  succeeding  term. 
Adklns  v.  Com..  102  Ky.  94.  42  SW 
834,    44    SW    132,    19   KyL    1300. 

87.  State  v.  EHschinger.  223  Ho. 
66,  122  SW  691;  State  v.  Britt,  117 
Mo.  584,  23  SW  771;  State  v.  Mosley, 
116  Mo.  645.  22  SW  804;  State  v. 
Apperaon.  115  Mo.  470,  22  SW  373; 
State  v.  Seaton,  106  Mo.  198,  17  SW 
169. 

[a]  Baoord  most  ahow  otdar^— In 
Missouri  an  order  extending  the  time 
in  vacation  must  be  shown  by  the 
record.  State  v.  Wilson,  200  Mo.  23, 
98  SW  88. 

88.  State  V.  Prince.  2B8  Mo.  815, 
167  SW  535  (holding  that  under  Rev. 
St.  [1909]  S  ?029,  as  amended  by 
L.  [1911]  p  140,  the  court  may  slg:i 
a  bill  of  exceptions  In  vacation,  al- 
thcugh  the  time  for  filing  it  has  ex- 
pired and  notwithstanding  no  previ- 
ous order  has  been  made  during  the 
term). 

89.  Caughron  v.  State.  99  Ark. 
462.  139  SW  315  (holding  that  where 
the  court  erroneously  refused  to  ex- 
tend the  time  for  settling  and'  filing 
a  bill  of  exceptions  during  the  term, 
but  sub.iequently  signed  It  in  vaca- 
tion, the  error  was  corrected). 

90.  Thomas  v.  State,  155  Ala.  131. 
48  S  757;  Winter  v.  Peo..  10  Colo.  A. 
510,  51  P  1006;  State  v.  Jones,  124 
Mo.  479,  27  SW  1102;  State  v.  Jacobs, 
39   Mo.  A.  122. 

91.  Vandever  v.  Orlfflth,  2  Meto. 
(Ky.)  425. 

98.  U.  S. — Freeman  v.  U.  S..  227 
Fed.  782,  142  CCA  256  (implied  agree- 
ment). 

Ala. — Bx  p.  Mayfleld,  63  Ala.  203; 
Stephens  v.  State,  47  Ala.  696. 

Ida. — State  v.  Rice,  7  Ida.  762.  f6 
P  87  [overr  State  v.  Dupuls,  7  Ida. 
614.  65  P  65]. 

Mo.— State  v.  Wyatt.  124  Mo.  637. 
27  SW  1096  [dist  State  v.  Ryan.  120 
Mo.  88,  22  SW  486,  25  SW  351];  State 
v.  Hllterbrand.  116  Mo.  B43,  22-  SW 
805;  State  v.  Boogher,  7  Mo.  A.  573. 

WIS. — Rothbauer  v.  State.  22  Wis. 
468. 

[a]  In  Idsaoiul  (1)  an  order  ex- 
tending the  time  made  In  vacation 
must  be  made  with  the  consent  of  the 
opposing  party.  State  v.  Mayor.  99 
Mo.  602,  13  SW  88.  (2)  A  bill  filed 
after  the  term  without  jan  order  hav- 


150     [17  C.  J.] 


CRIMINAL  LAW 


[§§  3434-3435 


the  time  eannot  be  extended  by  agreement  of  ooon- 
sel  either  for  settling  and  signing  a  bill  of  excep- 
tions,*' or  for  filing  the  same.'*  The  application  for 
an  extension  of  time  to  file  and  settle  a  bill  pf  ex- 
ceptions should  be  made  before  the  statutory  period 
has  expired,'^  and  under  some  statutes  no  extension 
of  time  can  be  granted  for  presenting  a  bill  of  ex- 
ceptions beyond  that  fixed  by  the  statute.**  In  some 
jurisdictions  the  application  should  be  made  during 
the  trial  and  not  aXter  judgment.'^  Filing  a  motion 
for  a  new  trial  does  not  extend  the  time  for  filing 
a  bill  of  exceptions.*' 

Oompntation  of  time.**%  The  commencement  of 
the  period  of  time  within  which  a  bill  of  exceptions 
most  be  presented  and  filed,  is  generally  regulated  by 


statute.**  Ordinarily  the  time  for  filing  when  stated 
in  days  is  computed  by  including  the  first  and  ex- 
cluding the  last  day;^  but  the  rule  is  subject  to  the 
exception  that  where  the  intention  of  the  parties  to 
include  the  last  day  is  manifest,  as  when  a  day  cer- 
tain is  named,  a  bill  signed  on  such  last  day  is  in 
time.^  An  order  allowing  a  month  in  which  to  file 
a  bill  will  be  construed-  as  meaning  a  calendar 
month,'  and  if  the  last  day  of  such  month  falls  on  a 
Sunday  the  bill  may  be  filed  the  day  following.^ 

[i  3435]  4.  Case  Made  and  SUtement  of  Facts 
— a.  In  QeneraL  In -some  jurisdictions  alleged  er- 
rors or  irregularities  not  disclosed  by  the  record  ar» 
brought  to  the  attention  of  the  appellate  court  by  a 
case  wade  or  statement  of  facts;*  and  the  abseuce 


intr  beon  made  at  the  time  with  the 
consent  of  the  adverse  party  will  not 
be  considered.  State  v.  Jacobs,  39 
Uo.  A.  122. 

[b]  Xa  Tlxglsla  any  bill  of  excep- 
tions may  be  tendered  to  the  Judge 
and  signed  by  him,  either  during  the 
term  at  which  the  opinion  of  the 
court  Is  announced  to  which  excep- 
tion Is  taken,  or  ih  vacation  within 
thirty  days  after  the  end  of  such 
term,  or  at  such  other  time  as  the 
parties  by  consent  entered  of  record 
may  agree  upon.  Wright  v.  Com.,  Ill 
Va.  873,  69  SB  958. 

[c]  A  wxltton  ■Umilatloii  extend- 
ing the  time  should  be  (lied.  Brown 
T.  State,  133  Ala.  152.  32  S  268. 

93.  Peo.  V.  Kverett,  S  Cal.  A.  430, 
97  P  175;  Peo.  T.  Simmons.  7  Cal.  A. 
569.  95  P  48. 

M.  Oa. — Johnson  v.  Atlanta,  9  Oa. 
A.  302.  70  SB  1120. 

Ind.— Hartley  v.  State,  111  Ind.  868, 
12  NE  503. 

Kan. — State  ▼.  Bohan,   19  Kan.   28. 

Mont. — ^Terr.  v.  O'Brien,  7  Mont. 
38,  14  P  631. 

Tex. — ^Brlce  v.  State,  72  Tex.  Or. 
219.  182  SW  874. 

85.  Ala. — Norman  ▼.  State,  41  S 
295;  Brown  v.  State,  133  Ala.  162, 
32  S  256;  Harper  v.  State,  13  Ala.  A. 
47.  89  S  302.      . 

Ind. — Bruce  y.  State,  141  Ind.  464, 
40  NB  1069. 

Ky. — Adkins  'v.  Com.,  102  Ky.  94, 
42  SW  834.  44  SW  132,  19  KyL  1300. 

Mo. — State  v,  Bragg,  207  Mo.  586, 
106  SW  23;  State  v.  Paul.  203  Mo. 
681,  102  SW  657;  State  v.  Cutberth, 
203  Mo.  679,  102  SW  668;  State  v. 
Schuchmann,  133  Mo.  Ill,  38  SW  36, 
84  SW  842;  State  v.  Chain,  128  Mo. 
861,  31  SW  20;  State  v.  Mosley,  116 
Mo.  646,  22  SW  804;  State  v.  Apper- 
son,  116  Mo.  470,  22  SW  375;  State 
V.  Scott,  113  Mo.  569.  20  SW  1076; 
State  V.  Harrison,  62  Mo.  A.  112; 
State  y.  Sweeney,  64  Mo.  A.  580. 

N.  M.— U.  S.  v.  Sena,  15  N.  M.  187, 
106  P  383. 

N.  T.— Peo.  V.  Lungtte,  80  NTS  272, 
31  AbbNCas  419. 

Porto  Rico. — Peo.  v.  Dlas,  10  Porto 
Rico  439. 

Tex-M3arter  v.  State,  (Cr.)  190  SW 
721;  Samples  v.  State,  (Cr.)  190  SW 
487;  Brlce  v.  State,  72  Tex.  Cr.  219, 
162  SW  874;  Oriffln  v.  State,  69  Tex. 
Cr.  424,  128  SW  1134. 

Wash. — State  v.  White,  40  Wash. 
428,   82   P  743. 

[a]  A  written  agreememt  extMUI- 
laf  th*  time,  made  after  the  stat- 
utory time  has  expired,  will  not  be 
recognised.  Brown  v.  State,  133  Ala. 
152,  32  S  256. 

[t>]    IS  the  odgtaal  tlm* 
on   ■vnday    the    extension    mus 
granted  before  that  day.     Norman  v. 
State,  (Ala.)  41  S  295. 

9e.  Smith  v.  State.  166  Ala.  24, 
52  8  396  (under  Code  [1907]  S  m8). 

97.  Meyers  v.  State,  163  Ind.  346, 
71  NB  957;  Hotsenplller  v.  State,  144 
Ind.  9,  43  NE  234;  Quenther  v.  State, 
141  Ind.  593,  '41  NE  IS;  Hunter  v. 
State,  102  Ind.  428,  1  NB  361. 


•snbea 

nust    be 


[a]  nie  tdal  InolnAM  all  steps 
taken  from  the  time  the  case  is  sub- 
mitted to  the  Jury  to  the  time  Judg- 
ment is  rendered;  Jenks  y.  State,  39 
Ind.  1. 

98.  Dunn  v.  State,  187  Tenn.  267, 
164  SW  969. 

98^.     See  Time  [38  Cyc  306]. 

99.  See  statutory  provisions. 

[a]  la  Alabaaut  the  time  within 
which  a  bill  of  exceptions  must  be 
presented  begins  to  run  from  the  date 
of  the  entry  of  the  Judgment  of  con- 
viction. Keeble  v.  State,  14  Ala.  A. 
31,  70  S  971;  Ramey  v.  State,  9  Ala. 
A.   61,  64  S  168. 

[b]  Zn  Tesaa,  where  the  term  of 
court  is  more  than  eight  weeks  long, 
the  time  of  filing  the  statement  be- 
gins to  run  from  the  date  of  sen- 
tence. Pettigrew  v.  State,  (Cr.)  184 
SW  508;  Roberts  v.  State,  70  Tex. 
Cr.   588,  157  SW  1193. 

1.  Richardson  v.  State,  142  Ala. 
12.  89  S  12;  State  ▼.  Dyck,  68  Kan. 
558,  75  F  488;  State  V.  FItttcher.  166 
Mo.  682.  66  SW  429;  State  v.  Wool- 
wine,  128  Mo.  847,  31  SW  20;  State 
v.  Simmons,  124  Mo.  443.  27  SW  1108: 
State  V.  Harris,  121  Mo.  445,  26  SW 
558. 

a.  state  V.  Horine,  70  Kan.  266,  78 
P  411;  State  v.  Dyck,  68  Kan.  558, 
75  F  488;  State  T.  Bradbury,  67  Kan. 
808,  74  P  231. 

3.     Bacon  v.  State,   22  Fla.   46. 

4i     Bacon  v.  State,  22  Fla.  46. 

8.  Cal. — Peo.  V.  Maguire,  26  Cal. 
635. 

Canal  Zone. — Canal  Zone  t.  Perez, 
2  Canal  Zone  1,  4  [qtiot  Cyc]. 

Mont. — Terr.  v.  Toung,  6  Mont.  242, 
6  P  248. 

N.  C. — State  V.  Bailey,  182  N.  C. 
688,  77  SB  701;  State  v.  Byrd,  93 
N.  C.  624;  State  v.  Crook,  91  N.  C 
538;  State  v.  Thompson,  83  N.  <^. 
596. 

Okl.— Hill  V.  Terr.,  16  Okl.  212.  79 
P  757;  Irvine  v.  State,  10  Okl.  Cr. 
4,  133  P  269;  Miller  v.  State,  9  Okl. 
Cr.  266.  131  P  717;  Jones  v.  State, 
9  Okl.  Ct.  189.  ISO  P  1178;  Johnson  v. 
State,.  6  Okl.  Cr.  577,  114  P  339: 
Smith  V.  State,  6  Okl.  Cr.  282,  114 
P  350;  Lem  Sing  v.  State,  4  Okl.  Cr. 
544,  113  P  204;  Cochran  v.  State,  4 
Okl.  Cr.  390,  111  P  978;  Cochran  v. 
State,  4  Okl.  Cr.  379.  Ill  P  974; 
Wilson  V.  State.  3  Okl.  Cr.  348,  106 
P  848;  Boneparte  v.  U.  S.,  3  Okl. 
Cr.  846,  106  P  347;  Arlspl  v.  Terr., 
2  Okl.  Cr.  79,   99  P  1099. 

Porto  Rico. — Peo.  v.  Be1pr£.  19 
Porto  Rico  485;  Peo.  v.  Roig,  17  Porto 
Rico  7B9;  Peo.  v.  Torres,-  17  Porto 
Rico  812;  Peo.  v.  Acuna,  17  Por- 
to Rico  497;  Peo.  v.  Sutton,  17  Porto 
Rico  327;  Peo.  v.  Santiago,  16  Porto 
Rico  448;  Peo.  v.  Domlnguei,  15  Porto 
Rico  299;  Peo.  v.  Justlnlano.  13  Porto 
Rico  247;  Peo.  v.  Lugo,  13  Porto  Rico 
220;  Peo.  v.  Mercado.  IS  Porto  Rico 
217;  Peo.  v.  Santiago,  13  Porto  Ri- 
co 215;  Peo.  v.  Sanches,  18  Porto  Rico 
214;  Peo.  v.  Oarcia,'  13  Porto  Rico 
211;  Peo.  V.  Padllla,  13  Porto  Ri- 
co 210;  Peo.  V.  Layiosa,  IS  Porto  Rico 
203;    Peo.    v.    Torres,    13   Porto   Rico 


201;  Peo.  V.  Veles,  18  Porto  Rico  200; 
Peo.  y.  Borges,  13  Porto  Rico  44; 
Peo.  V.  Soto,  12  Porto  Rico  368;  Peo, 
V.  Brignoni,  12  Porto  Rico  368;  Peo. 
V.  BonlUa,  12  Porto  Rico  349;  Peo.  v. 
Delannoy,  12  Porto  Rico  306;  Peo.  v. 
Colon,  12  Porto  Rico  304;  Peo.  v.  Gal- 
lart.  12  Porto  Rico  299;  Peo.  v.  Rami- 
fres.  12  Porto  Rico  260;  Peo.  v. 
Qulnones,  12  Porto  Rico  201;  Peo. 
V.  Borla,  12  Porto  Rico  166;  Peo.  v. 
Valentin,  12  Porto  Rico  69;  Peo.  v. 
Colon,  12  Porto  Rico  46;  Peo.  v.  Vas- 
ques,  10  Porto  Rico  520;  Peo.  v. 
Arenas,  10  Porto  Rico  252;  Peo.  ▼. 
Archllla,  10  Porto  Rico  244;  Peo, 
V.  Purcell,  10  Porto  Rico  222;  Peo.  ▼, 
Lucca,  10  Porto  Rica  221;  Peo.  v, 
Santiago,  10  Porto  Rico  219;  Peo.  v. 
Torreullaa,  10  Porto  Rico  206:  Peo. 
V.  Velex,  10  Porto  Rico  169;  Peo.  T. 
Correa,  10  Porto  Rioo  188;  Peo.  v. 
Padro,  10  Porto  Rico  24;  Peo.  ▼. 
Rodriguez,  10  Porto  Rleo  9;  Peo. 
V.  Brenes,  9  Porto  Rico  603;  Peo.  V. 
Dones,  9  Porto  Rico  423;  Peo.  v. 
Torres,  9  Porto  Rico  396;  Peo. 
V.  Eligier  9  Porto  Rico  357;  Peo.  v. 
Duran,  9  Porto  Rico  78;  Peo.  v.  Car- 
rion, 8  Porto  Rico  209. 

Tex. — Armendariz  v.  State,  (Cr.) 
194  SW  826;  Lee  v.  State,  ((jr.)  194 
SW  137;  Fulps  v.  State,  (Cr.)  192  SW 
1083;  Glover  v.  State,  (Cr.)  188  SW 
1006;  Davidson  v.  State.  (Cr.)  188  SW 
991;  Sparks  v.  State,  (Cr.)  188 
SW  981;  Smith  v.  State,  (Cr.)  187  SW 
758;  Haley  v.  State,  (Cr.)  187  SW^ 
754;  Bloss  v.  State,  (Cr.)  187  SW 
487!  Seltz  V.  State,  (Cr.)  186  SW  998; 
Gonzales  v.  State,  «7r.)  185  SW^ 
998;  Case  v.  State,  (Cr.)  186  SW  670; 
Burks  V.  State.  (C*.)  186  SW  2: 
Oallndo  v.  State,  (<3r.)  183  SW 
886;  Wright  V.  State,  (Cr.)  183  SW884; 
Warren  v.  State,  (Cr.)  182  SW  327; 
Looper  v.  State,  (Cr.)  182  SW  308; 
Wheat  V.  State,  78  Tex.  Cr.  431,  181 
SW  727;  Rowlett  v.  State,  78  Tex.  Cr. 
257,  180  SW  1078;  DOrria  v.  State.  77 
Tex.  Cr.  820,  179  SW  718;  Dixon  V. 
State.  77  Tex.  Cr.  564,  179  SW  661; 
Lawson  v.  State,  77  Tex.  Cr.  619,  178 
SW  557;  Lockhart  v.  State,  77  Tex. 
Cr.  515,  179  SW  556;  Calvert  v.  State. 
(Cr.)  179  SW  98;  Ford  v.  State,  77 
Tex.  Cr.  255,  177  SW  970;  Clark  v. 
State,  ((3r.)  177  SW  970;  Albertson  v. 
S4ate,  (CrJ  177  SW  969;  Jones  v. 
State.  77  Tex.  Cr.  127,  177  SW  493; 
Luatress  v.  State,  77  Tex.  Cr.  128,  177 
SW  492;  Price  v.  State.  (Cr.)  170  SW 
1101;  Everett  v.  State.  (Cr.)  170  SW 
nOO;  Roblson  v.  State,  (Cr.)  189  SW^ 
1165;  Flannlg.in  v.  State,  (Cr.)  167 
,SW  1113;  Hutto  V.  State,  (O.)  167 
SW  1113;  North  v.  State,  73  Tex. 
Cr.  621,  165  SW  579;  Powell  v.  State. 
73  Tex.  Cr.  146,  164  SW  852;  Taylor 
V.  State,  73  Tex.  Cr.  192,  184  SW  844; 
Humphries  v.  State,  72  Tex.  Cr.  298. 
182  SW  522;  Daniels  v.  State,  72  Tex. 
Cr.  286,  162  SW  500;  Long  v.  State. 
71  Tex.  Cr.  209,  169  SW  846;  Waller 
v.  State.  (Cr.)  168  SW  994;  Ray  y. 
State,  71  Tex.  Cr.  268,  168  SW  807; 
Braun  v.  State,  ((3r.)  159  SW  302; 
McCain  v.  State.  (C».)  156  SW  640: 
Hooper   v.    State,    (Cr.)    166   SW   221; 


For 


devrtofOMaM  and  olutnrea  in  the  law  see  cumulative  Annotations,  same  title,  page  and.  note  number. 
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of  a  statement  will  not  be  ezcnsed  where  appellant 
appears  to  have  made  no  effort  to  procure  it;'  or 
where  he  refused  to  aceept  a  complete  statement  of 
facts  in  narrative  form  furnished  by  the  stenog- 
rapher, because  he  claimed  that  it  was  incorrect  in 
some  particulars,^  because  the  stent^apher's  notes 
may  have  been  lost  or  stolen,*  or  because  the  offlcen 


of  the  state  failed  to  agree  on  or  return  the  pro- 
posed statement  in  time;*  nor  can  the  absence  of  a 
statement  of  facts  be  cured  by  objections  to  the  tes- 
timony in  the  IhII  of  exceptionB.'"  Errors  in  ruling 
on  the  admission  or  sufiBciency  of  evidence,  or  the 
granting  or  refusing  of  instructions,  may  be  brought 
up  by  this  m^thod.^^     In  some  jurisdictions  in  the 


KeUy  V.  State,    69   Tex.   Cr.   618,    164 
SW  119S;  TouDK   V.  State,   (Cr.)   154 
SW  548;   Miller    v.    State,    (Cr.)    154 
SW   648;    Castro    v.    SUte,    «3r.)    154 
SW  548;   Parker    v.   State,    (Cr.)    154 
SW  547;  Lee  v.   State.    (Cr.)    168  SW 
326;   Flowers    v.     State,    66    Tex.    Cr. 
49i     147     SW     1162;     Muckleroy     v. 
State.    (Cr.)     146    SW    199:    Gulll    v. 
State.   66   Tex.    Cr.    332.   146   SW  198; 
Jones    V.    State,     (Cr.)    146    SW    195; 
Hamil    V.    State,     (Cr.)    145    SW    914: 
Drake  v.  State,    65   Tex.  Cr.   649,   145 
SW  622;  Hlclvnan  v.  State)   (Cr.)  141 
SW  966;   Woody   v.   State.    (Cr.)    141 
SW  950;  Jenkins  v.  Stite,  64  Tex.  Cr. 
SS.    lil    SW    223;    MaKffio    v.    State, 
(Cr.)    141    SW   220;   Cortes   v.   SUte, 
(O.)   141    SW   99;    Hilllard   T.    SUte, 
(3  Tex.  O.  626.  141  SW  90;  Patterson 
V.   State.    63    Tex.    Cr.    297,    140    SW 
1138:   Brogdon    v.    State,    63   Tex.   Cr. 
47i,  140  SW   352;   Wagoner  v.   SUte, 
a  Tex  Cr.  180.  140  SW  339  (in  mis- 
demeanor cases   tbe  sUtement  must 
be  made  a  part  of  the  record) ;  Catron 
V.  state.  63  Tex.  Cr.,  377,  140  SW  227; 
Mansfield   v.    State,    62    Tex.   Cr.    631, 
118  SW  691;  Banks  v.  SUte,  62  Tex. 
Cr.  552.  138   SW  406;  Long  v.  SUte. 
62  Tex.  Cr.   640.    138   SW    401;   Shaw 
V.  State,  (Cr.)   138  SW  112;  Williams 
V.  SUte,    (Cr.)    137   SW   354;   Slatter 
V.  SUte.  61  Tex.  Cr.  243,  136  SW  770; 
Bauanno    v.    State.    62    Tex.    Cr.    47, 
IH  SW  257;  Cboate  v.  SUte,  59  Tex. 
Cr.  266.  128  SW  624;  Craven  v.  State, 
58  Tex.  Ct.  460.  126  SW  574;  Qroves 
T.   SUte,    57    Tex.    Cr.    187.    122    SW 
25$;    Martinez    v.     SUte,     (Cr.)     119 
SW  684;   Hare   v.   SUte,   56  Tex.   Cr. 
6,  118  SW  644,  133  AmSR  950   (duty 
at  prosecuting  attorney  to  bring  up); 
Webb   V,    SUte,    (Cr.O    if?    SW    131; 
Hooks  f.   SUte,    (Cr.)    115   SW    1186; 
Feagan  v.   State,    (Cr.)    116   SW   583; 
(yConnell  v.  SUte,  (Cr.)  115  SW  577: 
West  V.   SUte,    64   Tex.   Cr.   697,    ll4 
SW  142;   llatbis   v.    State,    (Cr.)    113 
SW  529;  Bssary  v.  SUte,  63  Tex.  Cr. 
in.  111    SW^    927;    Brown    v.    State, 
(Cr.)  109  SW^  937;  Aauillar  v.  SUte, 
(Cr.)  109  SW^   934;   Hubert  v.   State, 
(Cr.)  109  S'W  934;  Batterton  v.  SUte, 
<Cr.)  109  SW  194;  Holland  ▼.   SUte, 
(Cr.)  107  SW  354,   355;  Davenport  v. 
State.    (Cr.)    107    SW    363;    Mims    v. 
State,   (Cr.)    106  SW  1157;  Farrell  v. 
State,  (O.)    106   SW   1157;  McGiullus 
V.  SUte,  (Cr.)  106  SW  1156;  Jordan  v. 
State,  (Cr.)   106  SW   790;  Watson  v. 
State,  52    Tex.    Cr.    86,    105    SW    609; 
Holmes  v.   SUte,    (C!r.)    106   SW  508; 
Robertson  v.  SUte,  (C».)'10&  SW  507; 
Bobinaon  v.  SUte,  (O.)  106  SW  500; 
Scott    y.    SUte,    (Cr.)    105    SW    190; 
Brown  v.    Sute,    (O.)    106   SW    177; 
Tbomas  v.  SUte,    (Cr.)    104  SW  897; 
Kobinson  v.  SUte,  (Cr.)  103  SW  890: 
Pail  V.  SUte,   61  Tex.  Cr.   340,   103 
SW  856;  Allen  v.  SUte,  (Cr.)  103  SW 
S50:  Ualone   v.  SUte,   (Cr.)   103   SW 
tit;  Murphy  v.  SUte,    (Cr.)    103  SW 
3)4;  Bender  v.   SUte,    (Cr.)   102   SW 
m;  Beasley  v.  SUte,  (Cr.)   101  SW 
Ml;  Foster   v.   State,    (Cr.)    100   SW 
U(;  Landrtun  v.  SUte,   (C^r.)   99  SW 
»4:  Green  v.  SUte,  4i(  Tex.  Cr.  645, 
n  8W   1069    (bUl    Of   exceptions    in 
statement  of  facts) ;  Alvia  v.   SUte, 
(Cr.)  97  SW  1044:  Crawford  v.  SUte, 
(Cr.)  96  SW  1086:  Cochran  v.  SUte, 
•Cr.)  H  SW  924;  Henderson  v.  SUte, 
iCr.)  91  SW  794:  Alexander  v.  SUte, 
(Cr.)  90  SW  1017;  Patterson  v.  SUte, 
48  Tex.  O.  322,  88  SW  226;  Shaw  v. 
Stat*.  (Or.)  87  SW  160  (overruling  of 
motion    for    new     trial    because    of 
K^vly   discovered    evidence);    Harris 
V.  SUte,  (Cr.)  8S  SW  1162;  Langran 
*  State,  (O.)   85   SW  803;  Kuehn  v. 
Sute,  47   Tex.    Cr.    636.    85    SW    793; 
Thiash   V.    SUte,    (Cr.)    86    SW    273; 


Langran  v.  State.  (Cr.)  85  SW  273: 
Kinney  v.  State.  47  Tex.  Cr.  496,  84 
SW  590;  Bailey  v.  SUte.  (O.)  81  SW 
1208;  Williams  v.  State.  (Cr.)  81 
SW  36;  Jamison  v.  SUte.  (Cr.)  70 
SW  24;  MoFarland  v.  State,  (Cr.)  70 
SW  21;  Strogglns  v.  SUte.  43  Tex. 
Cr.  605,  e%  SW  170;  Tollett  v.  SUte, 
(Cr.)  60  SW  964;  Sanches  v.  State, 
(Cr.)  55  SW  44. 

■Wash. — SUte  v.  Leo  Wing  Wah.  58 
Wash.  294.  101  P  873;  State  v.  King 
County  Super.  Ct.,  36  Wash.  44,  78 
P  137;  SUte  v.  Tommy,  19  Wash.  270, 
63  P  157;  State  v.  Brew,  4  Wash.  95, 
29  P  762,  31  AmSR  904.  But  see 
SUte  V.  Coolidge.  72  Wash.  42  129 
P  1088  (holding  that  a  proper  bill  of 
exceptions  without  a  sUtement  of 
facts  Is  suiflclent  to  authorize  a  re- 
view of  whether  accused,  a  divorced 
husband,  could  be  convicted  for  non- 
support  of  his  minor  child  awarded 
to  the  mother  with  directions  in  the 
decree  to  compel  the  husband  to  con- 
tribute to  its  support). 

See  also  Appeal  and  E^ror  t  1965 
et  seq. 

[a]  In  Sonlalaaa  (1)  the  sUte- 
ment of  facts  required  by  the  sUt- 
ute  should  by  its  terms  identify  It- 
self with  the  bill  of  exceptions  for 
which  it  is  intended  to  serve  as  a 
basis,  and  in  case  of  appeal  should 
be  atUched  by  the  clerk  to  such  bill. 
State  v.  Williams,  116  La.  61,  40  S 
631.  (2)  But  formerly  no  statement 
of  facts  was  necessary  or  proper,  and 
questions  could  be  presented  by  bills 
of  exceptions  or  assignments  of  er 


ror.     State  v.  Tompkins,  32  La.  Ann.    66   Tex.    Cr.    102,    119 


620;  State  v.  Bogan,  2  La.  Ann.  838 
State  v.  Fant,  2  La.  Ann.  837. 

[b]  In  Oklahoma  either  party  to 
a  cause  has  a  right  to  demand  of  the 
court  that  the  court  stenographer 
shall  take  down  in  shorthand  any 
statement  made  by  any  party  to  such 
trial  which  might  properly  be  a  part 
of  the  ease  made  for  appeal  or  pro- 
ceeding in  error;  and  if  the  court  re- 
fuses to  comply  with  such  demand 
thei  matter  may  be  preserved  in/  the 
record  by  affidavits  or  by  any  other 
competent  evidence,  and  such  refusal 
upon  the  part  of  the  trial  court  will 
be   ground   for   reversal   without   re- 

fard  to  the  merits  thereof.    Lamm  v. 
tate,  4  Okl.  C!r.  641,  111  P  1002. 

[c]  ■teaoRaVher'a  aotaa. — (1)  In 
Porto  Rico  the  stenographer's  notes 
cannot  be  used  as  a  substitute  for  a 
statement  of  facts.  Peo.  v.  Brenes..9 
Porto  Kico  603.  (2)  In  Texas  such 
notes  will  not  be  accepted  by  the  ap- 
pellate court  as  a  statement  of  facts 
although  approved  by  the  trial  judge 
as  such.  Foster  v.  SUte,  (Tex.  Ct.) 
186  SW  1. 

e.  Archer  v.  SUte,  74  Tex.  O.  624, 
168  SW  SST.'v 

[a]  An  afidavli  explaining  the  ab- 
sence of  a  statement  of  facts  is  in- 
sufficient, it  not  showing  that  a  sUte- 
ment of  facts  was  ever  presented  to 
the  trial  Judge.  Berry  v.  State,  (Tex. 
Cr.)  75  SW  868. 

7.  Giles  v.  SUte,  77  Tex.  Cr.  207, 
177  SW  1167. 

B.  Thornsberry  v.  State,  8  Okl.  Cr. 
88,  126  P  690. 

9.  lovanovlch  v.  SUte,  72  Tex.  Cr. 
126.  161  SW  98  (holding  that  in  such 
case  it  was  the  duty  of  defendant's 
attorney  to  present  his  proposed 
statement  to  Uie  Judge  and  ask  him 
to  approve  it  or  himself  prepare  and 
file  a  statement  if  he  did  not  find  the 
one  presented  correct). 

10.  Arnold  v.  State,  74  Tex.  Cr. 
269,  168  SW  122;  Roberts  v.  State.  74 
Tex.  Cr.  150,  168  SW  100:  Anderson 
v.    State.    56    Tex.   Cr.    360,    120    SW 


462. 

H.  N.  T.— Wood  V.  Peo.,  1  Hun 
381,  3  Thomps.  &  C.  506  [rev  on  other 
grounds  59  N.  T.  117];  Morse  v. 
Bvans.  6  HowPr  446;  Birge  v.  Peo., 
5  Park.  Cr.  9. 

N.  C. — SUte  V.  Hart,  61  N.  C.  389. 
'  . — Goodln    V.    SUte,    16    Oh.    St. 


ph.- 
34t. 


Porto   Rico. — Peo.    v.   Oonzalea,   16 
Porto  Rico  677. 

S.  C. — State  V.  Moore,  49  S.  C.  438, 
27  SS  454. 

Tex. — Smith  v.  State,  78  Tex.  Cr. 
64,  179  SW  1165;  Romero  v.  SUte, 
72  Tex.  Cr.  105.  160  SW  1193;  Wilson 
V.  State.  71  Tex.  Cr.  309.  168  SW 
806;  Borland  v.  SUte,  (Cr.)  159  SW 
532;  Jackson  v.  State,  70  Tex.  Cr. 
292.  166  SW  1183;  Castenara  v.  State, 
70  Tex.  Cr.  436,  166  SW  1180;  Francis 
V.  SUte,  70  Tex.  Cr.  243,  156  SW 
1167;  Rivers  v.  State,  69  Tex.  Cr.  637, 
156  SW  224;  Singleton  v.  State.  (Cr.) 
166  SW  212;  Teary  v.  State,  69  Tex. 
Cr.  286,  153  SW  852;  Adams  v.  SUte, 
(Cr.)  148  SW  1090;  Rodgers  v.  SUte, 
(Cr.)  120  SW  418;  Celll  v.  State,  60 
Tex.  Cr.  311,  131  SW  597;  Farrell  v. 
State.  64  Tex.  Cr.  200,  141  SW  635: 
Burton  v.  Sttite,  62  Tex.  Cr.  648,  138 
SW  1019;  Seibert  v.  SUte,  63  Tex. 
Cr.  538.  138  SW  398;  Bradford  .v. 
SUte.  62  Tex.  Cr.  424,  138  SW  118; 
Moore  v.  State,  (C^r.)  138  SW  111; 
Wllltams  V.  State,  (Cr.)  135  SW  127: 
Knight  V.  State,  66  Tex.  Cr.  335,  147 
SW  268;  Thomas  v.  State,  64  Tex. 
Cr.  466.  148  SW  1088;  Greer  v,  SUte,  • 
iCr.j,   119   SW  312;  Wright   v.   Stat*. 


right  .V. 
SW  3ll: 


Jack- 


son V.  State,  66  Tex.  Cr.  28,  117  SW 
990;  Reese  v.  State.  55  Tex.  Cr.  429, 
116  SW  1147;  Horton  v.  SUte,  (Cr.) 
116  SW  1152:  Flemlster  v.  SUte, 
(CrO  116  SW  56;  Flannagan  v.  State. 
66  'Tex.  (Jr.  162,  116  SW  64;  Carter  v. 
State,  (Cr.)  115  SW  579;  Singleton  v. 
SUte,  (Cr.)  114  SW  113;  White  V. 
State,  (Cr.)  114  SW  112;  Taylor  v. 
State,  (Cr.)  Ill  SW  784;  Holloway  v. 
State,  63  Tex.  Cr.  246,  110  SW  745;  « 
Carter  v.  State,  (Cr.)  110  SW  61: 
Tanksley  v.  State.  48  Tex.  Cr.  110,  86 
SW  753;  Goynes  v.  State,  (C^.)  85 
SW  1073;  Day  v.  SUte,  (Cr.)  84  SW 
829;  Jackson  v.  SUte,  (Cr.)  84  SW 
827;  Reeves  v.  State.  (Cr.)  84  SW 
593;  Hooks  V.  State.  (Cr.)  84  SW 
692;  Tlgnor  v.  State,  (O.)  84  SW  691; 
Lovett  v.  SUte,  (O.)  84  SW  590; 
Erwln  V.  State,  (Cr.)  84  SW  690; 
Wilson  V.  State,  (Cr.)  82  SW  1042; 
Ragsdale  v.  State.  (Cr.)  82  SW  1034: 
Sampson  v.  State.  46  Tex.  Cr.  566, 
78  SW  926;  McDaniel  v.  State,  (Cr.) 
77  SW  802;  Spurlock  v.  State,  45  Tex. 
Cr.  282,  77  SW  447;  Elgin  v.  State, 
(O.)  77  SW  226;  Teague  v.  State, 
(CJr.)  76  SW  574;  Hightower  v.  SUte, 
(O.)  74  SW  913;  Gray  v.  SUte,  (Cr.) 
'74  SW  552;  Crawford  v.  State,  (Cr.) 
74  SW  552;  Ashman  v.  State,  (Cr.)  74 
SW  317;  Hickman  v.  SUte,  (Cr.)  74 
SW  317;  Stuart  v.  SUte.  (Cr.)  78 
SW  963;  Staling  v.  State,  (Cr.)  73  SW 
962;  McAnally  v.  State,  (Cr.)  72  SW 
842;  Chltwood  v.  State,  44  Tex.  Cr. 
439,  71  SW  973;  Ablowlch  v.  State, 
(Cr.)  71  SW  698;  Kitchens  v.  State, 
(Cr.)  70  SW  95;  Morton  v.  State, 
(Cr.)  70  SW  93;  Henderson  v.  SUte. 
(Cr.)  70  SW  88;  Johnson  v.  State, 
(Tex.  Cr.)  70  SW  85;  McFarland  v. 
State,  (Cr.)  70  SW  21;  Wells  v. 
State.  43  Tex.  Cr.  461,  67  SW  1020; 
Nelson  v.  State,  43  Tex.  Cr.  553,  67 
SW  320;  Gerstenkorn  v.  State,  (Cr.) 
66  SW  568;  Rushing  v.  State,  25  Tex. 
A.  607,  8  SW  807;  Esher  v.  State,  13 
Tex.  A.  607. 

W.  Va. — State  v.  Hughes.  22  W.  Va. 
743. 
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absence  of  a  statement  of  facts  the  appellate  court 
will  not  consider  what  issues  were  raised  by  the  evi- 
dence;'^ nor  will  it  consider  the  competency  of  the 
witnesses;*'  the  rejection  or  admission  of  evi- 
dence;** the  su£Boiency  of  the  evidence  to  support  a 
conviction;**  a  plea  of  former  conviction;**  objec- 
tions to  the  giving  or  the  refusal  of  instructions,*^ 
or  to  rulings 'on  a  motion  for  a  continuance,*^  or  to 
questions  raised  on  a  motion  for  a  new  trial.** 
Nor  in  such  a  case  will  it  consider  a  claim  of 
variance  between  the  indictment  and  the  proof,*" 
on  an  objection  that  the  verdict  was  contrary  to  law 
and  the  evidence;**  but  it  will  consider  the  snflEi- 
ciency  of  the  complaint  or  information,  or  of  the 
count  under  which  the  conviction  was  had.**^  But 
the  sufficiency  of  a  writ  commanding  the  sheriff 
to  deliver  to  accused  a  certified  copy  of  the  venire 
as  required  by  the  statute  may  be  reviewed  on  ap- 
peal without  a  statement  of  facts.**  A  ease  made 
or  statement  of  facts  should  contain  enough  of  the 
proceedings  to  enable  the  appellate  court  to  intel- 


ligently review  the  errors  complained  of  j**  but,  al- 
thov^h  a  case  made  is  defective  if  it  contains  a 
transcript  of  the  record  proper  duly  certified  as  such, 
assignments  of  error  .predicated  upon  the  record  . 
proper  will  be  considered  by  the  appellate  court.** 
The  statement  of  facts  need  not  contain  the  argu- 
ment of  counsel,**  nor  exceptions  to  the  exclusion  of 
testimony.*^  Any  papers  attached  to  a  case  made 
after  it  has  been  signed  and  settled  by  the  judge 
who  tried  the  case,  which  attempt  to  settle  any  mat- 
ters which  occurred  subsequently  to  the  signing  and 
settlement,  do  not  constitute  any  part  of  the  case 
made.*'  Remarks  made  by  the  trial  judge  express- 
ing his  private  opinion  of  the  case  at  the  time  he 
overrules  a  motion  for  a  new  trial,  or  in  passing 
sentence  on  accused,  should  not  be  incorporated  in 
the  case  made.**  In  some  Jurisdictions  a  statement 
of  facts  made  up  entirely  of  questions  and  answers 
and  not  reduced  to  narrative  form  will  not  be  con- 
sidered on  appeal,*"  unless  the  trial  ju^e  deemed 
that  form  necessary  to   an  understanding  of  the 


Wyo. — Booth  V.  Terr.,  3  Wyo.  169, 
9  P  936. 

See  also  Appeal  and  Error  {{  1965, 
1966. 

la.  Matthews  v.  State,  76  Tex.  Cr. 
486,  17rsW  48. 

13.  O'Malley  v.  State,  (Tex.  Cr.) 
148   SW  1094. 

14.  McAnally  v.  State,  (Tex.  Cr.) 
72  SW  842. 

16.  Peo.  V.  Texidor,  17  Porto  Rico 
741;  Peo.  v.  Torres,  17  Porto  Rico  92; 
Westergreen  v.  State,  (Tex.  Cr.)  185 
SW  879;  Gomez  v.  State,  (Tex.  Cr.) 
185  SW  569;  Moreno  v.  State,  78  Tex. 
Cr.  82,  180  SW  124;  Graerara  v.  State, 
(Tex.  Cr.)  179  SW  1185;  Besenta  v. 
State,  78  Tex.  Cr.  37.  179  SW  1185: 
Augustine  V.  State,  (Tex.  Cr.)  179 
SW  U85;  Roan  v.  State.  (Tex.  Cr.) 
177  SW  492:  Bads  v.  State,  74  Tex 

,  Cr.    628,    170    SW    145;    Johnson    v. 

^  State,  74  Tex.  Cr.  627,  169  SW  1161; 
Heidelberg  v.  State,  (Tex.  Cr.)  169 
SWH51;  Humphries  v.  State,  72  Tex. 
Cr.  535.  163  SW  71;  Hampton  v.  State, 
72  Tex.  Cr.  189,  161  SW  966;  Thomas 
V.  State,  (Tex.  Cr.)  152  SW  927; 
Rawls  V.  State,  67  Tex  Cr.  556,  150 
SW  431;  O'Malley  v.  State,  (Tex. 
Cr.)   148  SW  1094. 

'  [a]  Mattera  of  «vidonoa  Inoladed 
Ja  fh«  tmaactiiit  Instead  of  In  the 
statement  of  facts  will  not  he  con- 
sidered. State  V.  Buffum,  94  Wash. 
26,  161  P  832. 

16.  Bennett  ▼.  State,  (Tex.  O.)  92 
SW  417. 

1,7.  Albertson  v.  State.  (Tex.  Cr.) 
177  SW  969;  Boren  v.  State,  (Tex 
Cr.)  170  SW  144;  Hughes  v.  State, 
72  Tex.  Ct.  493,  163  SW  71;  Floyd 
v.  State,  72  Tex.  Cr.  247,  161  SW 
974;  Simpson  v.  State,  69  Tex.  Cr. 
876.  154  SW  999;  Madison  v.  State, 
(Tex.  Cr.)  152  SW  927;  Stout  v.  State, 
(Tex.  Cr.)  152  SW  927;  Edwards  v. 
State.  69  Tex.  Cr.  44,  152  SW  926; 
Williams  v.  State,  (Tex.  Cr.)  151  SW 
542;  Green  v.  State,  64  Tex.  Cr.  881, 
113  SW  15. 

18.  Medford  v.  State,  76  Tex.  Cr. 
250,  174  SW  607:  Love  v.  State,  67 
Tex.  Cr.  593,  150  SW  183;  Sampson  v. 
State,  45  Tex.  Cr.  556,  78  SW  926; 
Sanchez  v.  State,  46  Tex.  Cr.  179, 
78  SW  504-  Elgin  V.  Stole,  (Tex.  Cr.) 
77  SW  225;  Orosco  v.  Stole,  (Tex. 
Cr.)  76  SW  470;  McAnally  v.  State, 
(Tex.  Cr.)  72  SW  842. 

19.  De  Leon  v.  State,  (Tex.  Cr.) 
187  SW  485;  Wright  v.  St,ate,  (Tex. 
Cr.)  185  SW  2  (only  sufficiency  of 
indictment  reviewable);  Booth  v. 
State,  78  Tex.  Cr.  129.  180  SW  234; 
Gordon  v.  State,  (Tex.  Cr.)  175  SW 
1074;  Davis  v.  State,  (Tex.  Cr.)  174 
SW  824;  Brown  V,  Stote,  (Tex.  Cr.) 
174  SW  824;  Cni«  v.  State,  76  Tex. 
Cr.  62,  172  SW  790;  Johnson  v. 
State,  (Tex.  Cr.)  169  SW  1164;  Archer 


v.  State,  78  Tex.  Cr.  15,  163  SW  441: 
Parker  v.  State,  (Tex.  Cr.)  163  SW 
81:  Austin  V.  State,  (Tex.  Cr.)  163 
SW  80;  Hughes  v.  State,  72  Tex.  Cr. 
493,  163  SW  71;  Roberts  v.  State,  70 
Tex.  Cr.  588.  157  SW  1193;  Spencer 
V.  State,  (fex.  Cr.)  167  SW  479; 
Sylvester  v.  State,  (Tex.  Cr.)  167  SW 
478;  Chester  v.  State,  (Tex.  Cr.)  151 
SW  1051;  Kincald  v.  State,  (Tex.  Cr.) 
161  SW  541;  Quentes  v.  State,  (Tex. 
Cr.)  161  SW  301;  Landry  v.  State, 
(Tex.  Cr.)  150  SW  197;  Davis  v. 
State,  66  Tex.  Cr.  179,  145  SW  939. 

[a]  The  matezlallty  of  •lUred 
newly  diaoovBred  wlduio*  to  war- 
rant a  new  trial  Is  not  reviewable  in 
the  absence  of  a  statement  of  facts. 
Handle  v.  State,  (Tex.  Cr.)  188  SW 
981. 

[b]  In  OkUthoma  evidence  not  a 
part  of  the  record,  and  not  offered 
on  a  motion  for  new  trial,  cannot  be 
brought  up  by  a  case  made  for  the 
purposes  of  review  of  the  order  over- 
ruling the  motion.  Smiley  v.  Terr., 
15  OKI.  314,  81  P  438. 

SO.  Clanton  v.  ^  State,  67  Tex.  Cr. 
463,  148  SW  1095. 

31.  Cooper  V.  State,  66  Tex.  Cr. 
423,  144  SW  937. 

39.  Bast  v.  State,  76  Tex.  Cr.  397, 
176^W  ;1074;  Rutherford  v.  State,  76 
Tex.  Cr.  363,  174  SW  1050;  McElroy 
v.  State,  76  Tex.  Cr.  78,  172  SW  1144; 
Brown  v.  State,  (Tex.  Cr.)  170  SW 
547;  Thompson  v.  State,  69  Tex  Cr. 
81,  152  SW  893. 

S3,  Ollora  V.  State,  60  Tex.  Cr.  217, 
130  SW  570. 

84.  Ariz. — ^Terr.  v.  Flores,  8  ArlB. 
216^  77  P  491. 

Canal  Zone. — CJanal  Zone  v.  Perec,  2 
Canal  Zone  1,  4  [quot  Cycj.  ' 

'N.  T.— Peo.  V.  ChlldS,  87  App,  DlT. 
474,  84  NTS  858. 

Okl.— Hyde  v.  Terr.,  8  OW.  69,  66 
P  848;  Bradford  v.  State,  3  Okl.  Cr. 
367,  106  P  636  (copy  of  judgment 
necessary). 

Porto  Rico. — Peo.  ■»  Burgos,  17 
Porto  Rico  1112  (facts  necessary  for 
consideration  of  plea  of  former  Jeop- 
ardy) ;  Peo.  v.  Colon,  12  Porto  Rico 
46;  Peo.  v.  Bllgler,  9  Porto  Rico  357; 
Peo.  v.  Brenes,  9  Porto  Rico  503 
(brief  and  concise  statement  of  all 
facts  proved  at  trial). 

S.  C. — State  v.  Sanders,  68  S.  C. 
192,  47  SB  55. 

Tex. — Taylor  v.  State,  77  Tex.  Cr. 
587.  179  BW  1161;  Prltchard  v.  State, 
77  Tex.  Cr.  146,  177  SW  959;  Samper 
V.  State,  -73  Tex.  Cr.  375,  166  SW 
511;  Mooney  v.  State,  73  Tex.  Cr.  121, 
164  SW  828;  Criner  v.  State,  71  Tex. 
Cr.  369,  159  SW  1059;  Hughes  v. 
State,  68  Tex.  Cr.  184,  160  SW  1173: 
Williams  v.  State,  67  Tex.  Cr.  690, 
160  SW  185;  Love  v.  State,  67  Tex. 
Cr.   593,  150  SW  183;  Clark  v.  State, 


67  Tex.  Cr.  38,  148  SW  801;  Gamble 
V.  State,  66  Tex.  Cr.  297,  146  SW  551; 
Simmons  v.  State,  66  Tex.  Cr.  331, 
146  SW  550;  Cox  v.  State,  60  Tex.  Cr. 
471,  132  SW  125;  Blultt  v.  State,  66 
Tex.  Cr.  625,  121  SW  168;  Brodle  v. 
State,  63  Tex.  Cr.  195,  108  SW  1182; 
Booher  v.  State,  (Cr.)  107  SW  832 
(evidence);  Reese  v.  State,  (Cr.)  102 
SW  114;  Henderson  v.  State,  60  Tex. 
Cr.  604.  101  SW  208;  Anderson  v. 
State,  60  Tex.  Cr.  217,  96  SW  34; 
Toung  v.  State,  (Cr.)  91  SW  689; 
Jones  V.  State,  48  Tex.  Cr.  299,  91 
SW  688;  Washington  v.  State,  (Cr.) 
89  SW  840;  Lockhart  v.  State,  (Cr.) 
88  SW  360;  Hargrove  v.  State,  (Cr.) 
76  SW  922 

Wash. — State  v.  Hankins,  93  Wash. 
124,  160  P  307;  Stote  v.  King  County 
Super  Ct.,  36  Wash.  44.  78  P  187; 
State  V.  Jasper,  21  Wash.  707,  57  P 
796. 

[a]  A.  ■npplemontal  statement  of 
facts  in  a  criminal  case  is  properly 
in  the  record  on  appeal  when  properly 
flled  by  the  court.  Wolf  v.  State, 
(Tex.  Cr.)  93  SW  742. 

[b]  An  agreed  statement  of  facts 
oaed  at  the  trial  serves  the  same  pur- 
pose as  special  verdicts.  The  facts 
as  agreed  are  a  part  of  the  record  In 
the  trial  court,  and  questions  of  law 
arising  thereon  will  be  reviewed. 
Keller  v.  State,  12  Md.  322,  71  AmD 
596. 

[c]  Xn.  Taxas  (1)  an  original 
statement  of  facts  In  felony  cases 
must  be  sent  up.  Hardgraves  v. 
State,  61  Tex.  Cr.  422,  136  SW  144; 
Hardgraves  v.  State,  61  Tex.  Cr.  326. 
136  SW  182;  Davis  v.  State,  61  Tex. 
Cr.  301,  1^  SW  129;  La  Grone  ^. 
State,  61  Tex.  Cr.  170,  135  SW  121. 
(2)  On  appeal  from  a  case  in  the  dis- 
trict court  not  having  an  official  ste- 
nographer a  certified  copy  of  the 
original  statement  prepared  by  de- 
fendant's attorney  and  approved  may 
be  sent  up.  Conger  v.  State,  63  Tex. 
Cr.  812,  140  SW  1112. 

36.     Dobbs  v.  State,  5  Okl,  Cr.  475. 

114  P  358,  115  P  370;  Cohn  v.  State, 
4  Okl.  Cr.  494,  113  P  217. 

86.  Terr.  v.  Bryson,  8  Mont.  32, 
22  P  147. 

S7.  Blackwell  v.  State,  33  Tex.  Cr. 
278.  26  SW  397,  82  SW  128. 

38.  Portner  v.  State,  5  Okl.  Cr.  609, 

115  P  378  ' 

[a]  An  ordar  aztanoing  tlie  time 
for  appeal  attached  to  a  oas*  made 
below  the  signature  1b  no  part  of  the 
oaae.  Byers  v.  Stote,  6  Okl.  Cr.  623. 
117  P  6."".3. 

39.  Lumpklns  v.  State,  6  Okl.  C!r. 
4S8.   115   P  478. 

30.  Simmons  v.  State,  (Tex.  Cr.) 
1S6  SW  325  (under  Vernon  Code  Cr. 
Proc.  Annot.  [1916]  art  846);  Haw- 
kins   V.    State,    77    Tex.    Cr.    520.    179 
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case."  In  other  jurisdictions  a  petition  in  error,*' 
and  an  index  of  all  material  portions  of  the  ease 
made,  must  be  attached  to  the  case  made."  In 
sume  jarisdietions,  where  the  statement  of  facts  is 
not  copied  in  the  record,  it  will  be  stricken.*^ 

[S  3136]  b;  Settlement  and  Signing.  A  state- 
meot  of  facts,  to  be  considered  on  appe^,  ordinar- 
ily mast  be  agreed  to  and  signed  by  connsel.^*  It 
must  also  be  approved  by  the  trial  judge,'*  and  his 
approval  cannot  be  dispensed  '^ith  by  agreement  of 
the  parties  or  their  counsel."    A  statement  wiU  not 


be  considfflvd  where  counsel  fails  to  exercise  dili- 
gence in  procuring  the  approval  within  the  time 
allowed  by  law.*'  It  has  been  held  that  a  case  made 
cannot  be  settled  by  a  judge  who  did  not  try  the 
ease;**  but  it  has  also  been  held  that  where  a  spe- 
cial judge  who  tties  the  case  dies  the  regular  judge 
who  succeeds  him  may  sign  the  statement  of  facts,*" 
and  upon  refusal  he  may  be  compelled  to  do  so  by 
mandamus.*^  If  the  trial  judge  fails  to  approve  a 
correct  statement  it  is  his  duty  to  prepare  and  file  a 
statement  himself.**    A  statement  not  signed  by  the 


SW  448;  Stephens  v.  State,  77  Tex. 
Cr.  JO.  177  SW  92;  Claussen  v.  State, 
70  Tex.  Cr.  607,  157  SW  477;  Hart  v. 
State,  67  Tex.  Cr.  497,  ISO  SW  188; 
Choate  v.  State,  S9  Tex.  Cr.  366, 
i:8  SW  624;  Kins  T.  State,  67  Tex. 
Cr.  3(3,  12S  SW  13B-,  Kemper  v.  State, 
37  Tex.  Cr.  355.  123  SW  131;  Brown 
T.  SUte,  57  Tex.  Cr.  269,  122  SW  B«5; 
Dunn  V.  State,  (Tex.  Cr.)  61  SW1121. 

a.  Cooley  V.  State,  73  Tex.  Cr. 
325,165  SW  192  (under  Acts  [1911]  i 
14);  Felder  v.  State,  69  Tex.  Cr.  144, 
127  SW  1056:  Essay  v.  State,  63 
Ttt  Cr.  696,  111  SW  927;  Hargrave 
T.  SUte,  53  Tex.  Cr.  147,  109  SW 
1(3. 

[a]  Jvttmhi  iisiMltsale  of  asoM- 
mt  aot  eonoInalTS. — Under  the  act 
ptrmlttlng  In  certain  cases  the  re- 
porter's notes  showing  the  questions 
and  answers  of  the  witnesses  to  he 
Inserted  in  the  statement  of  facts, 
where,  In  the  opinion  of  the  Judge, 
Ihe.r  are  necessary  to  elucidate  the 
lads  or  questions  Involved,  the  trial 
judge's  certificate  that  they  are  nec- 
essary to  elucidate  such  facts  or 
questions  Is  not  conclusive.  Cooley 
r.  State,  73  Tex.  Cr.  326.  166  S'W' 
IJJ. 

32.  Roberts  v.  SUte,  10  Okl.  Cr. 
«!.  136  P  201. 

33.  Bums  V.  State,  8  Okl.  Cr.  664, 
i:9  P  657;  Ellis  v.  SUte,  8  Okl.  C*. 
i'.i.  128  P  1095,  43  LRANS  811. 

34.  Lynch  v.  State,  (Tex.  Cr.)  193 
SW  «(7;  Skinner  v.  SUte,  64  Tex.  Cr. 
M.  141  SW  231;  Jenkins  v.  State,  64 
Tei.  Cr.  86,  141  SW  222;  Wagoner  v. 
Slate.  63  Tex.  Cr.  180,  140  SW  339; 
Looper  V.  SUte,  62  Tex.  Ct.  96,  136 
SW791. 

IS.  (>ppennan  v.  State,  36  Tex. 
M);  Case  v.  SUte,  (Tex.  Cr.)  186  SW 
5T0:  Morgan  V.  SUte,  (Tex.  Cr.)  182 
SW  451  (signature  of  prosecuting  at- 
torney necessary);  Jones  v.  State,  77 
Tex.  Cr.  127,  177  SW  493;  Russell  v. 
State,  (Tex.  Cr.)  188  SW  95;  King  v. 
State.  72  Tex.  Cr.  894,  162  SW  890; 
Humphries  v.  State,  72  Tex.  Cr.  298, 
!«2  SW  522;  Mayes  v.  State,  72  Tex. 
Cr  381.  162  SW^  620;  CJhapa  v.  State. 
M  Tex.  Ct.  492,  154  SW  545;  Clan- 
ton  T.  State,  67  Tex.  Cr.  463,  148  SW 
IMS;  Shrewder  v.  State.  62  Tex.  Cr. 
M3.  136  SW  461,  1200;  Dupree  v. 
Slate.  56  Tex.  Or.  887.  JZO  SW  876: 
Leggott  v.  SUte,  66  Tex.  O.  125,  119 
SW  115;  Bx  p.  Wallace,  47  Tex.  Cr. 
its.  83  SW  1110;  Bailey  v.  SUte, 
'Tex.  Cr.)  81  SW  1208;  Mullins  v. 
State,  46  Tex.  Cr.  465,  76  SW  56»; 
Jiosg  V.  State.  <Tex.  Cr.)  56  SW  622; 
Ex  p.  Malone,  36  Tex.  Cr.  297.  31  RW 
<<9.  33  SW  360:  Ans  v.  State,  (Tex. 
Cr)  31  SW  174. 

38.  Arts. — Molina  ▼.  Terr.,  12  Arts. 
».  »5  P  102. 

Ql— Bird  V.  SUte,  118  Ga.  749,  46 
5G593. 

I.a.— State  ▼.  Behan,  114  La.  61.  38 
8  20;  SUte  v.  Laborde,  48  La.  Ann. 
1191.  21  S  87 

N'ev. — SUte  v.  Warren.  18  Nev.  469, 
5  P  184. 

,  N.  T.— Peo.  V.  Bradner,  44  Hun  233 
(«if  107  N.  T.  1.   IS  KB  871. 

(*!.— Hill  V.  Terr..  16  Okl.  212,  79 
P  757:  Nelson  v.  State,  6  Okl.  Cr. 
1^4.  117  P  654:  Sliawler  v.  State,  6 
Okl.  Ct.  667,  116  P  604;  Beatty  v. 
Slate,  5  Okl.  Cr.  106,  113  P  237:  Cohn 
'  -State,  4  Okl.  Cr.  498.  113  P  216; 
Hundler  v.  State,  8  Okl.  Cr.  264. 
W5  p  J75,  107  P  786. 


Porto  Rico. — Peo.  v.  Collaso,  17 
Porto  Rico  975;  Peo.  v.  Hernandez,  16 
Porto  Rico  262;  Peo.  v.  Vicente,  16 
Porto  Rico  192;  Peo.  v.  Forrata,  16 
Porto  Rico  10;  Peo.  v.  Luts,  16  Porto 
Rico  731;  Peo.  v.  Hernandei,  16  Porto 
Rico  668;  Peo.  v.  Ramos.  16  Porto 
Rico  239. 

Tex.— Blake  v.  State,  (Cr.)  193  SW 
1064;  Vansickle  v.  SUte,  (Cr.)  188 
SW  1006;  Sorrell  v.  State,  (Cr.)  186 
SW  836;  Turner  v.  8UU.  (Cr.)  186 
SW  322;  C:aae  v.  SUte,  (Cr.)  185  SW 
570;  Morgan  v.  SUte.  (Cr.)  182  SW 
451;  McOee  v.  SUte,  78  Tex.  Cr.  636, 
182  SW  309  (Judge  other  than  regular 
Judge);  Dorrls  v.  State,  77  Tex.  Cr. 
620,  179  SW  718;  Pritchard  v.  State, 
77  Tex.  Cr.  146,  177  SW  959;  Jones  v. 
State,  77  Tex.  Cr.  127,  177  SW  493; 
Qomei  V.  SUte,  76  Tex.  Cr.  239,  170 
SW  711;  Russell  v.  State,  (Cr.)  168 
SW  95;  Taylor  v.  State,  73  Tex.  Cr. 
192,  164  SW  844;  Oowan  v.  State,  73 
Tex.  Cr.  222,  164  SW  8;  Oraham  v. 
SUte,  73  Tex.  Cr.  28,  168  SW  726; 
Jones  V.  SUte,  (Cr.)  163  SW  75; 
Kaufman  v.  State,  72  Tex.  Cr.  456, 
162  Syr  74;  King  v.  State,  72  Tex.  Cr. 
394,  162  SW  890;  Humphries  v.  SUte, 
72  Tex.  Cr.  298,  162  SW  522;  Mayes 
V.  SUte,  72  Tex.  Cr.  381,  162  SW  520; 
Stewart  v.  State,  (Cr.)  162  SW  617; 
Humphries  v.  SUte,  71  Tex.  Cr.  561, 
160  SW  458;  St.  Clair  v.  SUte,  72  Tex. 
O.  37,  160  SW  363;  Sanders  v.  SUte, 
70  Tex.  Cr.  209,  168  SW  927;  Simp- 
son V.  SUte,  69  Tex.  Cr.  376,  164  SW 
999;  Flagg  v.  State,  69  Tex.  Cr.  107, 
153  SW  852;  Brewer  v.  State,  68  Tex. 
Cr.  483,  153  SW  622;  Oalan  v.  State, 
68  Tex.  Cr.  200,  150  SW  1171;  Hardes 
v.  State,  68  Tex.  Cr.  4,  150  SW  610; 
Rawls  V.  State,  67  Tex.  Cr.  668, 
150  SW  431;  WUlfams  v.  State,  67 
Tex.  Cr.  690,  160  SW  186;  Love  v. 
State,  87  Tex.  Cr.  693,  160  gW  188; 
Clanton  v.  State.  67  Tex.  Cr. 
463,  148  SW  1096;  Ward  v.  State,  66 
Tex.  Cr.  313,  146  SW  931;  Campbell 
v.  State,  65  Tex.  Cr.  418,  144  SW  966; 
SUten  V.  State,  63  Tex.  Cr.  592,  141 
SW  626;  Sheppard  v.  State,  63  Tex. 
Cr.  669,  140  SW  1090;  Douglas  v. 
SUte,  62  Tex.  Cr.  599,  138  SW  385; 
Shrewder  v.  State,  62  Tex.  Cr.  403, 
136  SW  461,  1200;  Young  v.  State,  61 
Tex.  Cr.  440,  134  SW  736;  Gilder  v. 
State,  61  Tex.  Cr.  16,  133  SW  883; 
Alexander  v.  State,  61  Tex.  Cr.  31, 
133  SW  436:  Celll  v.  State,  60  Tex. 
Cr.  311,  181  SW  597:  King  v.  State.  59 
Tex.  Cr.  611,  129  SW  626;  Shaffer  v. 
State,  58  Tex.  Cr.  647,  127  SW  206; 
Kemper  v.  SUte,  57  Tex.  Cr.  356,  123 
SW  131;  Brown  v.  State,  56  Tex.  Cr. 
87,  119  SW  312;  Lenox  v.  State,  66 
Tex.  Cr.  259,  116  SW  816;  Green  v. 
SUte,  (Cr.)  107  SW  840;  Benton  v. 
State,  (Cr.)  105  SW  786;  Esqulval  v. 
State,  51  Tex.  Ct.  517,  103  SW  849; 
Nalley  v.  SUte.  50  Tex.  Cr.  58,  100 
SW  386  (stenographer's  report); 
Ryans  v.  State,  (Cr.)  92  SW  413; 
Haskell  v.  State,  49  Tex.  Cr.  273, 
92  SW  36;  Powell  v.  State,  (Cr.)  91 
SW  787:  Dunn  v.  State,  (Cr.)  91  SW 
224;  Milton  v.  State,  (O.)  89  SW 
irfeS;  Ex  p.  Wallace,  47  Tex.  Cr.  448, 
83  SW  1110;  Bailey  v.  State.  (Cr.) 
81  SW  1208;  Williams  v.  State,  (Cr.) 
81  SW  36;  Walls  v.  State,  45  Tex.  Cr. 
329,  77  SW  8:  Mullins  v.  State,  45 
Tex.  Cr.  465.  76  SW  560;  Peterson  v. 
State,  (O.)  70  SW  977;  Bx  p.  Arthur, 
(Cr.)  70  SW  760;  Guera  v.  SUte, 
(C*.)    67   SW   1018;   Toung   v.    SUte, 


66  SW  667;  Napier  v.  SUte, 
57  SW  649;  Bryant  v.  State, 
50  SW  950;  Crane  v.  SUte,  (Cr.) 
40  SW  300;  Myers  v.  SUte,  9  Tex.  A. 
167. 

Wash. — SUte  v.  Malnes,  26  Wash. 
160,  66  P  431. 

[a]  The  ■tesornwIiar'B  o«rtlilos.ts 
of  the  correctness  of  a  statement  of 
facts  is  not  sufficient.  King  v.  State, 
72  Tex.  Cr.  394,   162  SW  890. 

[b]  Bvty  to  sopply  omlnioBS^— 

(1)  It  is  the  duty  of  the  trial  court 
before  approving  the  case  made  to 
incorporate  in  it  a  statement  as  to 
any  matter  which  may  have  occurred 
in  open  court  during  the  trial,  and  of 
which  the  trial  Judge  has  knowl- 
edge, which  should  be  shown  by  the 
case  made,  which  may  have  been 
omitted  by  counsel  in  making  up 
such  case  made.  Hast  v.  Terr.,  5  Okl. 
Cr.  162,  114  P  261.  (2)  Such  matters 
during  the  progress  of  a  trial  cannot 
be  incorporated  in  a  case  made  by 
affidavits.  Beatty  v.  State.  5  Okl. 
Cr.  105.  113  P  237.  (3)  Allegations 
contained  In  a  motion  for  a  new  trial 
as  to  occurrences  in  open  court  of 
which  the  trial  Judge  had  personal 
knowledge  will  not  be  considered  on 
appeal  unless  the  case  made  con- 
tains proper  recitals  duly  certified  by 
the  trial  Judge.  Hadley  v.  State,  7 
Okl.  Cr.  122.  122  P  728,  945. 

[c]  Tlie  trial  Jndfe  need  not  read 
over  the  entire  case  made  before  ap- 
proving it,  as  it  is  the  duty  of  the 
state  attorney  to  call  the  attention  of 
the  Judge  to  any  errors  contained  in 
it.  Lumpkin  v.  State,  5  Okl.  Cr.  488, 
115  P  478. 

[d]  In  Oklalioma  (1)  the  clerk  of 
the  court  must  attest  the  signature 
of  the  Judge  to  the  case  made  and 
certify  to  the  accuracy  of  the  tran- 
script. Humphrey  v.  State,  3  Okl. 
Cr.  504.  106  P  978,  139  AmSR  972; 
Lewis  V.  SUte,  3  Okl.  Cr.  448,  106  P 
647.  (2)  This  rule  does  not  apply  to 
appeals  from  the  county  court.  Stew- 
art V.  State,  3  Okl.  Cr.  618,  105  P 
374. 

37.  Vansickle  v.  SUte,  (Tex.  Cr.) 
188  SW  1006. 

as.'  Johnson  v.  State,  78  Tex.  Cr. 
403,  181  SW  456  (sufficient  reason  for 
delay  not  shown);  Jones  v.  State, 
(Tex.  Cr.)  163  SW  75;  Shrewder  v. 
State,  62  Tex.  Cr.  403,  136  SW  461, 
1200. 

[a]  Veglifenoe  of  sMomey  no  es- 
onae. — (1)  Where  accused  employed 
his  own  attorney  to  defend  him,  the 
negligence  of  such  attorney  in  fall- 
ing to  present  the  statement  of  facts 
to  the  Judge  for  approval  in  time  will 
be  imputed  to  accused.  Bracher  v. 
State.    72    Tex.   Cr.    198,    181   SW   124. 

(2)  Reliance  on  the  county  attorney 
to  present  the  statement  to  the  trial 
judge  Is  no  Excuse  for  the  failure  to 
procure  the  Judge's  approval.  Day 
V.  SUte,  78  Tex.  Cr.  363,  181  SW 
728 

3*.  Scott  V.  SUte,  4  Okl.  O.  667. 
112  P  763;  Tegler  v.  SUte.  3  Okl. 
Cr.  696,  107  P  949,  139  AmSR  976. 

40.  Sorrell  v.  State,  (Tex.  Cr.)  186 
SW  336. 

41.  Sorrell  v.  State,  (Tex.  Cr.)  186 
SW  386. 

43.  Sims  v.  SUte,  72  Tex.  Cr.  838, 
162  SW  1154. 

[a]  In  oaae  of  mnfllot  between 
■tatemeat  rabultted  by  tlie  oonrfe  end 
tqr  oonsseL — In  Loulaiana,  when  the 
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respeetive  attorneys  will  not  be  considered  on  ap- 
peal if  the  judge  does  not  certify  their  disagreement 
and  his  consequent  preparation  thereof.*^  Where 
without  the  fault  of  defendant  the  trial  judge  re- 
fuses or  neglects  to  act  upon  a  statement  of  facts, 
by  which  defendant  is  deprived  of  an  important 
right,  a  judgment  of  conviction  will  be  reversed.** 
In  some  states,  by  statute,  it  is  the  duty  of  the  trial 
judge  to  prepare  the  case  on  appeal.*'  Usually, 
however,  the  judge  need  not  prepare  a  statement  o£ 
facts  unless  counsel  have  failed  to  agree  upon  one,** 
and  if  owing  to  circumstances  the  trial  judge  is  un- 
able to  prepare  it,  he  may  compel  counsel  to  do 
so  under  penalty  of  contempt.*'  Where  the  statute 
requires  that  notice  of  the  settlement  of  ft  state- 
ment of  facts  must  be  given  to  the  adverse  party,** 
in  the  absence  of  such  notice  the  statement  will  not 
be  considered,**  and  a  failure  to  give  such  notice 
within  the  time  required  by  the  statute  is  not  ex- 
cused by  the  inability  of  the  appellant  to  pay  for 
the  statement.'" 

[$  3437]    c.    Sarvice  of  Case  and  Connter  Case. 


statement  sifbmltted  by  the  trial 
Judge  does  not  a^ee  with  that  sub- 
mitted by  counsel,  unless  evidence  Is 
taken  by  the  court  under  the  statute 
Kovernins  the  matter  the  appellate 
court  win  accept  the  statement  of 
facts  submitted  by  the  trial  judge. 
State  V.  Miller.  125  La.  264,  51  S 
189- 

lia.  Douglas  V.  State,  62  Tex.  Cr. 
699,  138  SW  385;  Reese  v.  State,  5S 
Tex.  Cr.  565,  110  SW  910;  Benton  v. 
State,  (Tex.  Cr.)  106  SW  786:  Allen 
v.  State,  (Tex.  Cr.)  98  SW  869  (can- 
not be  added  to  by  clerk  after  settle- 
ment); McLaughlin  v.  State,  48  Tex. 
Cr.  215,  87  SW  158:  LK>zano  v.  State, 
(Tex.  Cr.)  81  SW  37;  Powell  v.  State, 
(Tex.  Cr.)  24  SW  615;  Hess  v.  State, 
80  Tex.  A.  477,  17  SW  1099  [dlst  Wil- 
liams V.  State,  4  Tex.  A.  178;  Bowden 
V.  State,  2  Tex.  A.  56]. 

[a]  Caitlfloat*  of  dlaMiWMatat 
haul  mfllotoat, — (1)  "The  foregoing 
statement  of  facts  is  by  me  approved 
as  a  full  and  complete  statement  of 
all  the  facts  proved  on  the  trial"  Is  a 
sufficient  authentication  to  Justify  a 
holding  that  the  judge  so  made  it  be- 
cause the  attorneys  did  not  agree. 
Hopkins  V.  State.  61  Tex.  Cr.  590,  692, 
136  SW  653.  (2)  Where  a  statement 
Of  facts  contained  the  title  of  the 
cause  and  a  recital  of  the  testimony, 
and  was  marked  "approved"  and 
signed  by.  the  judge,  without  more,  it 
will  be  presumed  to  be  a  statement  of 
facts  made  by  the  judge,  In  which  the 
parties  failed  to  agree.  Lioiano  v. 
State.   (Tex.  Cr.)   81  SW  37. 

[b]  Avpxvni  of  Btatemant  after 
time  of  flUiig. — A  statement  prepared 
by  the  Judge  on  the  disagreement  be- 
tween the  appellant  and  the  county 
attorney  and  filed  IVi  time,  although 
not  specifically  certified  or.  approved 
by  the  Judge  until  later.  Is  suffi- 
cient. Eltcl  V.  State,  78  Tex.  Cr. 
652.  182  SW  318. 

[c]  In  Tazaa,  under  Code  Cr.  Proc 
(1895)  art  8Z4,  providing  for  the  fil- 
ing of  a  statement  of  facts  on  a  crim- 

'  Inal  appeal  as  In  civil  cases,  and 
under  Rev.  St  (1896)  arts  1379. 
1380,  providing  for  the  signature  of 
statements  of  facts  In  olvll  cases  by 
the  judge  when  the  parties  disagree, 
a  statement  on  a  criminal  appeal 
signed  by  the  county  attorney  and 
approved  by  the  district  Judge  Is  sub- 
ject to  consideration,  although  not 
signed  by  accused's  counsel.  Serop 
V.  State,  69  Tex.  O.  399,  154  SW 
667. 

44.  Peo.  V.  Lee.  14  Cal.  510:  Peo. 
V.  Woppner,  14  Cal.  487;  Vansickle  v. 
State,  (Tex.  Cr.)  188  SW  1006;  Wheat 
v.  State,  77  Tex.  Cr.  429,  181  SW  455: 
Crus  V.  State,  76  Tex.  Cr.  62,  172  SW 


790;  Wertheimer  v.  State,  76  Tex. 
Cr.  856,  171  SW  224;  Burden  v.  State, 
70  Tex.  Cr.  349,  156  SW  1196;  Green 
V.  State,  69  Tex.  Cr.  230,  153  SW  621: 
Rawls  V.  State,  67  Tex.  Cr.  556,  150 
SW  431;  Parker  v.  State,  65  Tex.  Cr. 
412,  145  SW  347;  Edwards  v.  State,  65 
Tex.  Cr.  415,  146  SW  346;  Barr  v. 
State,  62  Tex.  Cr.  58,  136  SW  464; 
Bazzanno  v.  State,  62  Tex.  Cr.  47, 
136  SW  257;  Sargent  v.  State,  61  Tex. 
Cr.  34,  133  SW  885;  Haak  v.  State,  60 
Tex.  Cr.  866,  182  SW  858;  Shaffer  v. 
State,  58  Tex.  Cr.  646,  127  SW  207; 
Jackson  v.  State,  47  Tex.  Cr.  557, 
85  SW  10;  Nelson  v.  State,  46  Tex. 
Cr.  490,  81  SW  744;  Shepherd  V.  State, 
46  Tex.  Cr.  200,  79  SW  816;  Sara  v. 
State,  22  Tex.  A.  639,  3  SW  839; 
Johnson  v.  State,  16  Tex.  A.  372; 
Ruston  V.  State,  16  Tex.  A.  S36,  377; 
Trammel!  v.  State,  1  Tex.  A.  I2l. 

[a]  If  the  trial  JnOfe  die*  before 
settling  a  statement  of  facts  and  de- 
fendant Is  without  fault  he  Is  en- 
titled to  a  new  trial.  Tegler  v. 
State,  3  Okl.  Cr.  596,  107  P  949,  139 
AmSR  976. 

45.  Stats  V.  Randall,  88  N.  C.  611. 

46.  Peo.  V.  Brenes,  9  Porto  Rico 
60S;  Coiby  v.  State,  (Tex.  O.)  189 
SW  957;  Vansickle  v.  State,  (Tex. 
Cr.)  188  SW  1006;  Sorrell  v.  State, 
(Tex.  Cr.)  186  SW  336  (duty  of  ap- 
pellant to  see  that  record  Is  pre- 
pared); Bthrldge  v.  State,  74  Tex. 
Cr.  636,  169  SW  1162;  Carter  v.  State, 
6  Tex.  A.  468;  Longley  v.  State,  3 
Tex.  A.  611. 

47.  Peo.  V.  Brenes,  9  Porto  Rico 
503:  Babb  v.  State.  8  Tex.  A.  178. 

48.  See  statutory  provisions;  and 
State  V.  Picanl,  5  Wash.  343,  31  P 
878;  State  v.  Hoyt,  4  Wash.  818,  30  P 
1060. 

[a]  X&  irorth  Oarolln*  a  judge 
need  not  give  notice  of  the  time  and 
place  of  settling  the  case  on'  appeal 
unless  "requested"  to  do  so.  State 
V.  Williams.  109  N.  C.  846,  13  SB  880: 
Walker  v.  State,  106  N.  C.  56,  11  SB 
364. 

[b]  Xb  OUaJiMna,  where  It  ap- 
pears that  the  court  made  an  order 
fixing  the  time  but  failed  to  desig- 
nate the  place  for  settling  and  sign- 
ing the  case  made,  the  certificate  of 
the  trial  judge  must  show  a  com- 
pliance with  such  order  by  showing 
that  it  was  settled  and  signed  at  the 
time  when  defendant  was  directed  to 
be  present.  State  v.  Coyle,  11  Okl. 
Cr.   637.   160  P  80. 

40.  State  V.  Plcani,  5  Wash.  343, 
81  P  878;  State  v.  Hoyt,  4  Wash.  818, 

30  P  1060;  Mooney  v.  State,  2  Wash. 
487.  28  P  363.  

50k    State  V.   Picanl.   6  Wash.   848, 

31  P  878. 


A  defendant  who  appeals  ipnst  serve  on  the  public 
prosecutor  a  statement  of  the  ease  for  acceptance 
or  rejection  by  him.'^  In  some  jurisdictions  the 
statutory  requirements  as  to  the  time  in  which  the 
service  must  be  made  are  regarded  as  merely  direc- 
tory,'^ but  in  others  the  service  must  be  made  within 
the  time  fixed  by  statute,**  or  if  the  time  is  ex- 
tended it  must  be  made  within  the  time  allowed  by 
the  court,**  and  the  case  made  must  affirmatively 
show  that  service  was  made  within  such  time."  An 
order  granting  an  extension  of  time  to  serve  a  case 
made  beyond  the  time  limited  for  taking  an  appeal 
is  a  nullity."  Where  an  extension  has  been  granted 
the  court  has  no  power  to  grant  a  further  extension 
after  the  expiration  of  the  time  previously  granted.'^ 
While  a  judge  pro  tempore  may  fix  the  time  for  pre- 
paring and  serving  a  case  made,'*  only  the  regular 
judge  can  grant  an  extension  of  the  time,"  although 
it  has  been  held  that,  where  an  appeal  has  been 
perfected,  the  appellate  court  may,  upon  a  proper 
showing  before  the  time  of  perfecting  the  case  made 
has  expired,  grant  such  an  extension  of  time  as-  may 

n.  Mahaffey  v.  State,  16  Ga.  A, 
483,  S3  SE  795;  State  v.  Stephens.  162 
N.  C.  840,  67  SE  827;  State  v.  Oenny, 
133  N.  C.  662,  46  SE  625;  State  v. 
Cameron.  121  N.  C.  672,  28  SE  139; 
Hawkins  v.  State,  5  Okl.  Cr.  276,  114 
P  356;  Boyt  v.  State,  5  Okl.  Cr.  19. 
113  P  215;  Buffo  v.  State.  4  Okl.  Cr. 
516,  113  P  233;  Cohn  v.  State,  4  Okl. 
Cr.  498,  118  P  ,216;  Cohn  v.  State.  4 
Okl.  Cr.  494.  113  P  217;  Cohn  v.  State, 
4  Okl.  Cr.  492,  113  P  219;  Etter  v. 
State.  4  Okl.  Cr.  230,  111  P  957; 
Crouch  V.  State,  (Okl.  O.)  Ill  P 
656;  State  v.  Tandell,  34  Wash.  409, 
75   P  988. 

Sa.  Howard  v.  State,  63  Tex.  Cr. 
878.  Ill  SW  1038. 

68.  Vlan  v.  State,  8  Okl.  Cr.  688, 
128  P  1108,  129  P  450;  Parks  v.  State. 
6  Okl.  Cr.  668,  118  P  590;  Buffo  v. 
State,  4  Okl.  Cr.  516.  113  P  283;  Tay- 
lor v.  State,  4  Okl.  O.  468,  111  P 
1000;  Bradford  v.  State,  S  Okl.  Cr. 
367,  106  P  535. 

54.  Philips  v.  State,  10  Okl.  Cr. 
363,  136  P  776;  BlUus  v.  State,  7  Okl. 
Cr.  37,  121  P  790;  Thompson  v.  State. 
6  Okl.  Cr.  684,  118  P  689;  Talley  v. 
State,  5  Okl.  Cr.  628,  116  P  603; 
Hawkins  v.  State,  5  Okl.  Cr.  276,  114 
P  356;  Cohn  v.  State,  4  Okl.  Cr.  498. 
lis  P  216. 

55.  Billus  v:  State.  7  Okl.  Or.  37, 
121  P  790. 

56.  State  V.  Coyle.  11  Okl.  Cr.  637. 
ISO  P  80. 

67.  Lundy  V.  State,  8  Okl.  Cr.  291, 
127  P  707;  Shaw  v.  State,  7  Okl.  (S-. 
748,  124  P  1134;  Barker  v.  State,  6 
Okl.  Cr.  628,  117  P  654;  Trlone  v. 
State,  6  Okl.  Cr.  628,  117  P  655; 
Moore  v.  State.  6  Okl.  Cr.  625,  117 
P   651;   Wat«on   v.    Stat^,    6    Oki:   Cr. 


v. 
624,  117  P  651;  Lyons'  v.  State.  6 
Okl.  Cr.  581,  120  P  665;  Dobbs  v. 
State,  5  Okl.  Cr.  475.  114  P  358.  115 
P  870;  Hawkins  v.  State,  5  Okl.  Cr. 
276,  114  P  356;  Williamson  v.  State, 
6  Okl.  Cr.  43.  113  P  232;  Boyt  v.  State. 
5  Okl.  Cr.  19,  lis  P  215;  Rasberry  v. 
State,  4  Okl.  Cr.  613,  103  P  866; 
Perky  v.  State,  4  Okl.  Cr.  239.  640, 
111  P  663,  664;  Lewis  V.  State.  3  Okl. 
Cr.  448.  106  P  647;  Durant  v.  State. 
3  Okl.  Cr.  447,  106  P  661;  Komiski  v. 
State.  3  Okl.  Cr.  481.  106  P  800; 
Chandler  v.  State,  3  Okl.  Cr.  254.  105 
P  375,  107  P  735;  Sanders  v.  State, 
60   Tex.    Cr.    34,   129   SW   605. 

58.  Johnston  v.  State,  6  Okl.  Cr. 
354.  118  P  674:  Austin  v.  State,  6 
Okl.  Cr.  177,  117  SW  1098;  Dobbs  v. 
State.  6  Okl.  Cr.  475.  114  P  858,  115 
P  370;  Steen  v.  State,  6  Okl.  Cr.  295, 
114  P  342;  Rasberry  v.  State,  4  Okl. 
Cr.  613.  103  P  865. 

58.  Johnston  v.  State,  6  Okl.  Cr. 
864.  118  P  674;  Austin  v.  State,  6  Okl. 


■poT  later  oaaes,  deTelopmeats  and  ahaafe*  '"  ^^^  ^^w  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  Decenary  for  perfecting  the  case  made.*"  The 
public  proseeutor  may  se^e  a  counter  case.*^  De- 
lay on  his  part  in  serving  and  filing  a  counter  case 
beyond  the  time  allowed  therefor  justifies  a  refusal 
of  the  judge  to  .consider  it."  An  oral  agreement 
of  counsel  as  to  an  extension  of  time  for  preparing 
and  serving  a  counter  case  will  not  be  considered.*' 
Where  the  time  to  serve  a  counter  case  has  been 
extended,  a  failure  to  serve  it  within  the  time  stipu- 
lated entitles  appellant  to  have  the  ease  stated  by 
him  taken  as  true.** 

[$  3438]     d.    Filing.    A  case  made  or  statement 
of  facts  which  does  not  appear  to  have  been  filed 


with  the  clerk  of  the  trial  court,  as  required  by 
statute,  cannot  be  considered  on  appeal,*'  although 
the  mere  failure  of  the  clerk  to  place  a  file  mark 
of  the  original  statement  of  facts  filed  does  not 
preclude  the  appellate  court  from  considering  the 
statement,**  especially  where  he  certifies  tbfit  he  er- 
roneously omitted  the  file  marks;*'  nor  is  the  file 
mark  conclusive  as  to  the  date  of  filing.**  The  state- 
ment in  order  to  be  considered  must  also  have  been 
filed  within'  the  time  prescribed  by  law  unless  by 
order  the  time  to  file  it  is  extended,  or  unless  good 
reason  is  shown  for  the  delay;*"  and  a  statement 
of  facts  not  presented  for  filing  in  the  time  pre- 


Cr.  177,  117  P  1098:  Dobbs  v.  State,  5 
Okl.  Cr.  475,  114  P  858,  115  P  S70; 
Steen  v.  State,  5  Okl.  Cr.  896,  114  P 
342;  Rasberry  v.  State,  4  Okl.  Cr. 
<13.  103  P  866. 

SO.  Lyons  v.  State.  6  Okl.  Cr.  581, 
120  P  665. 

61.  State  V.  Price.  110  N.  C.  599,  16 
SE  116 

63.  State  v.  Freeman,  127  N.  C. 
544,  37  SB  206;  Sigan  v.  State,  6  OkL 
Cr.  832,  117  P  650;  Barker  v.  State, 
(  OkL  Cr.  628,  117  P  664;  Moore  v. 
SUte.  6  Okl.  Cr.  626,  117  P  651; 
Watson  V.  State.  6  Okl.  Cr.  624,  117 
P  651;  Thorp  v.  State.  6  Okl.  Cr.  696, 
115  P  609-  '^lley  V.  State,  6  Okl.  Cr. 
528,  115  F  603;  Komlskl  v.  State,  8 
Okl.  Or.  431,  106  F  800;  State  v. 
Ascfaenbrenner,  46  Wash.  126,  87  F 
1118. 

63.  State  v.  Black,  162  N.  C.  687. 
'8  SE  210. 

66.  State  V.  Price,  110  N.  C.  69»,  16 
SE  116 

65.    buval  V.  State,  6  Okl.  Cr.  606, 

115  P  1024;    Muslck   v.   State,   6  Okl. 

Cr.  608,  116  P  377;  Johnson  v.  State,  5 

Okl.  Or.  577,   114  P  339;  Rasberry  v. 

State.    4    Okl.    Cr.    613,    103    P    865; 

Cook  V.  State,   3  Okl.  Cr.  426,  106  P 

558:  SUte  V.  Hackney,  85  S.  C.   6S2, 

14  SE  110;  Pettigrew  v.  SUte,   (Tex. 

Cr.)    184    SW    608;    McOee    t.    SUte, 

78  Tex.  Cr.  636,  182  SW  309;  Pickens 

V.  State,  78  Tex.  Cr.  34,  180  SW  284: 

Oreen  v.  State,  78  Tex.  Cr.  67,  179  SW 

1191;   Lawson    v.    SUte,    78    Tex.    Cr. 

74,  179  SW  1186:  RidBCway  v.  SUte, 

(Tex.  Cr.)  179  SW  1185;  Williams  v. 

State,  78  Tex.   Cr.   38,    179   SW   1167: 

Martin  v.  SUte,   77  Tex.  Cr.  884,   179 

SW  121;  Van  Dyke  v.  State,  77  Tex. 

Cr.    526.    179    SW    111;    Williams    v. 

State,  77   Tex.   Cr.   264,   177   SW   971; 

Matthews   v.    State,    76   Tex.   Cr.    486, 

176  SW  48;  Romano  v.  SUte,  76  Tex. 

Cr.  347,  171  SW  201;  Powell  v.  State, 

73  Tex.   Cr.    146.    164    SW   852;   Arm- 

atrong  v.  SUte,   72   Tex.  Cr.  668,  164 

SW  381;  Gowan  v.  State,  73  Tex.  Cr. 

222.  :«4    SW    6:    Nolen    v.    SUte,    72 

Tex.  Cr.  450.  162  SW  869  (absence  of 

file  marks  and  nothing  to  show  when 

filed);  St.  Clair  v.  SUte,  72  Tex.  Cr. 

37,  160  SW  353:    Stubbs  ▼.   State,   71 

Tex.  Cr.    390,    160    SW   87;   Partridge 

V.  State.    71    Tex.    Cr.    302,    158    SW 

549;  Stephens   v.   State,    71   Tex.   Cr. 

308,  158  SW  631;  Bryant  v.  SUte,  69 

Tex.  Cr.  467,  15S  SW  1156;  De  Friend 

I  State.  69  Tex.  Cr.  329,  153  SW  881: 

Tttry  V.  State,   69  Tex.  Cr.  285,   153 

SW  862;  Gotcher  v.  State,  66  Tex.  Cr. 

522,  148  SW  674 ;  Kldwell  v.  SUte,  60 

Tex.  Cr.  661,   148  SW  806;   Campbell 

T.  SUte,    66    Tex.    Cr.    418,    144    SW 

966;   Farrell    vf    SUte,    64    Tex.    Cr. 

MO.  141  SW  688;  Jenkins  v.  SUte,  64 

Tex.  Cr.  88,  141   SW   228;   Haynes   v. 

State,  63  Tex.  Cr.  181,  139  SW  1156: 

Imbnlt  ▼.  SUte,  63  Tex.  Cr.   88,  138 

SW  1013;   Praxler   v.   SUte,   61   Tex. 

&.  647,  135  SW  683;  Bwlng  v.  State, 

59  Tex.  Cr.  147,   127  SW  835;   Oliver 

J^ SUte,  68  Tex.  Cr.   60,  124  SW  637; 

Cunpben   v.   SUte,    57   Tex.   Cr.    801, 

121  SW  583:  Koch   v.   SUte.   56  Tex. 

Cr.  557, 120  SW  448:  Leggott  v.  SUte, 

M  Tex.  Cr.  125,  119   SW  315;  Strong 

J.  State,    52    Tex.    Cr.    133,    106    SW 

jW;  PouU   V.    State,    61    Tex.    Cr.    3. 

IM  SW  223:   Mayer    v.    State,    (Tex. 

Ct)  M   8W    647;    Newby    v.    State. 


(Tex.  Cr.)  98  SW  837;  Jones  v.  State, 
(Tex.  Cr.)  97  SW  89;  Cones  v.  SUte, 
(Tex.  Cr.)  90  SW  174;  MlUon  v. 
State.  (Tex.  Cr.)  89  SW  1066;  Hall  v. 
SUte,  (Tex.  Cr.)  88  SW  244;  Patter- 
son V.  SUte,  48  Tex.  Cr.  322,  88  SW 
226;  Breeland  v.  State,  (Tex.  Cr.)  60 
SW  722;  Strickland  v.  State,  (Tex. 
Cr.)  47  SW.470;  English  v.  State, 
(Tex.  Cr.)  45  SW  713;  SUte  v.  Tan- 
dell.  34  Wash.  409,  76  P  988;  State  v. 
Hinchey,  6  Wash.  326,  31  P  870. 

66.  Campbell  v.  State,  67  Tex.  Cr. 
301,  123  SW  583;  Monroe  v.  State, 
(Tex.  Cr.)  101  SW  214. 

67.'  Nolen  v.  Sute,  72  Tex.  Cr. 
450,  162  SW  869. 

68.  Ely  V.   SUte,   68   Tex.  Cr.   662, 

162  SW  631  (holding  that  where  It 
reasonably  appears  that  a  sUtement 
of  facts  was  filed  within  the  time  al- 
lowed, although  the  file  mark  placed 
thereon  makes  It  one  day  late,  de- 
fendant Is  entitled  to  the  benefit  of 
the  doubt  and  the  sUtement  should 
be  considered). 

69.  Arlx. — Terr.  v.  Flores,  3  Arix. 
215,  77  F  491. 

Okl. — Sanders  v.  SUte,  11  Okl.  Cr. 
681,  143  F  1197;  Cox  v.  SUte.  11  Okl. 
Cr.  680.  143  P  1196;  Sims  v.  SUte, 
7  Okl.  Cr.  701,  120  P  1033:  Kinnon 
V.  State,  7  Okl.  Cr.  320,  123  P  567; 
Drake  v.  State,  7  Okl.  Cr.  316.  123  P 
568;"  Lander6  v.  State,  6  Okl.  Cr. 
706,  115  P  878;  Williamson  v.  SUte, 
5  Okl.  Cr.  43,  113  P  282;  Terrell  v. 
State,  6  Okl.  Cr.  12,  113  F  223;  Hen- 
son  V.  State,  6  Okl.  Cr.  6,  113  F  224; 
Liee  v.  State,  (Cr.)  Ill  P  814;  Nance 
V.  State,  (Cr.)  Ill  P  658;  Harkness 
▼.  Terr.,  3  Okl.  Cr.  628,  106  P  668. 

S.  C. — State  V.  Hackney.  35  S.  C. 
592.  14  SE  110. 

Tex.— Hlcklln  v.  SUte,  31  Tex.  492; 
Plsana  v.  State,  (Cr.)  198  SW  671; 
Price  V.  State,  (Cr.)  188  SW  748; 
Crutoher  v.  SUte,  (C!r.)  186  SW  327; 
Medlock  v.  State,  (Cr.)  186  SW  323; 
Sanford  v.  State,  (Cr.)  185  SW  22; 
Cantrell  v.  State,  (Cr.)  184  SW  226; 
Whetstone  v.  State,  (O.)  182  SW 
1117;  Wiley  v.  State,  78  Tex.  Cr.  406, 
181  SW  728;  Todd  v.  SUte,  78  Tex. 
Cr.  221,  180  SW  116;  Taylor  v.  State, 
77  Tex.  Cr.  587.  179  SW  1161;  Luna  v. 
SUte,  77  Tex.  Cr.  669,  179  SW  1152; 
Lewis  V,  SUte,  77  Tex.  Cr.  200,  177 
SW  972;  Moon  v.  SUte,  (Cr.)  177  SW 
970;  Becker  v.  SUte  76  Tex.  Cr.  618, 
176  SW  566  (excuse  for  delay  not  suf- 
ficient); Rutherford  v.  SUte,  76  Tex. 
Cr.  363,  174  SW  1060;  DodBon  v. 
State,  76  Tex.  Cr.  439,  174  SW  1048; 
Hatcher  v.  State,  75  Tex.  Cr.  318, 
170  SW  725;  Brown  v.  SUte,  75 
Tex.  Cr.  822,  170  SW  714;  Bthrldge 
v.  SUte,  74  Tex.  Cr.  686.  169  SW 
1162;  Schaplro  v.  SUte,  76  Tex.  Cr. 
17,  169  SW  683;  McOaughey  v.  State, 
74  Tex.  Cr.  629.  169  SW  287;  White- 
head V.  SUte,  74  Tex.  Cr.  476,  168  SW 
530;  Roberts  v.  State,  74  Tex.  Cr. 
294,  168  SW  98;  Dukes  v.  State,  74 
Tex.  Cr.  300.  168  SW  96;  Graham  v. 
State,  73  Tex.  Cr.  28,  163  SW  726 
(within  term  time);  Joiner  v.  SUte, 
72  Tex.  Cr.  620,  163  SW  436;  Hosklns 
V.  State,  73  Tex.  Cr.  107,  163  SW 
+26:  Forrester  v.  State,  73  Tex.  Cr. 
61,  163  SW  87;  Parker  v.  SUte,   (Cr.) 

163  SW  81:  Jones  v.  State,  (Cr.)  163 
SW  75:  Pena  v.  State,  72  Tex.  Cr. 
621,   163   SW   74;   Ferguson  v.   SUte, 


72  Tex.  Cr.  494,  163  SW  65;  Lisenbee 
V.  State,  72  Tex.  Cr.  494,  162  SW  1150; 
Boyd  V.  SUte,  72  Tex.  Cr.  169,  161 
SW  459;  Hart  v.  State.  72  Tex.  Cr. 
160.  161  SW  458;  Hall  v.  State.  72 
Tex.  Cr.  161,  181  SW  457;  Bracher 
V.  State,  72  Tex.  Cr.  198,  161  SW 
124 ;  Arrisman  v.  State,  72  Tex.  Cr.  46, 
161  SW  118^  Collins  v.  State,  72  Tex. 
Cr.  44,  161  SW  116;  Matthews  v. 
State,  71  Tex.  Cr.  374,  160  SW  1186: 
Wilson  V.  SUte,  71  Tex.  Cr.  647,  160 
SW  464;  St.  Clair  v.  State,  72  Tex.  Cr. 
37,  160  SW  353;  Vick  V.  SUte,  71  Tex. 
Cr.  50,  169  SW  50;  Olbbs  v. 
State,  70  Tex.  Cr.  278,  166  SW  687: 
Carden  v.  State,  70  Tex  Cr.  271,  166 
SW  683;  Kinch  v.  State,  70  Tex.  Cr. 
419,  166  SW  649;  Hall  v.  State,  70 
Tex.  Cr.  240,  166  SW  644;  Durham  v. 
State,  69  Tex.  Cr.  71,  166  SW  222: 
Decker  v.  SUte,  69  Tex.  Cr.  410,  164 
SW  566;  Martinez  v.  SUte,  69  Tex. 
Cr.  280,  153  SW  886;  Maxwell  v. 
State,  69  Tex.  Cr.  248,  153  SW  324: 
Sharp  V.  SUte,  68  Tex.  O.  93,  160 
SW  943;  Lee  v.  State,  67  Tex. 
Cr.  34,  148  SW  316;  Negrete  v. 
SUte,  (Cr.)  147  SW  587;  Squyres  ▼. 
SUte,  (Cr.)  146  SW  932;  Jacobs  v. 
SUte.  66  Tex.  Cr.  146,  146  SW  568; 
(Jamble  v.  State,  66  Tex.  Cr.  297, 
146  SW  551;  Ouill  v.  State,  66  Tex. 
Cr.  332,  146  SW  198;  Grlego  v.  States 
65  Tex.  Cr.  500,  145  SW  613;  Hamil- 
ton V.  SUte,  65  Tex.  Cr.  508,  145  SW 
348  (no  order  extending  time  to  file): 
Treadway  v.  Stale,  66  Tex.  Cr.  208, 
144  SW  666;  Thompson  v.  SUte,  64 
Tex.  Cr.  614,  142  SW  908;  Diggs  v. 
State,  64  Tex.  Cr.  122,  141  SW  100; 
Patterson  v.  State,  63  Tex.  Cr.,  297, 
140  SW  1128;  Byrd  v.  State,  63  Tex. 
Cr.  487,  140  SW  1087:  Wise  v.  State, 
63  Tex.  Cr.  618.  140  SW  1085;  Rich- 
ards v.  State,  63  Tex.  Cr.  176,  140  SW 
459  (power  of  county  court  to  extend 
time  for  filing  limited  to  twenty  days 
from  adjournment);  Brodgon  v. 
State,  63  Tex.  Cr.  478,  140  SW  353; 
Parker  v.  SUte,  63  Tex.  Cr.  464,  140 
SW  337;  Sandifer  v.  State,  63  Tex. 
Cr.  361.  139  SW  1155;  Mansfield  y. 
SUte,  62  Tex.  Cr.  631,  138  SW  691; 
Selbert  v.  SUte,  62  Tex.  Cr.  538.  138 
SW  398;  Davis  v.  State,  62  Tex.  Cr. 
537,  138  SW  396;  Feeny  v.  State,  62 
Tex.  Cr.  585,  138  SW  136:  Whitaker 
v.  SUte,  62  Tex.  Cr.  36,  136  SW 
1072;  Moore  v.  State,  62  Tex.  Cr. 
119,  136  SW  1067;  Harwell  v.  SUte, 
62  Tex.  Cr.  117,  136  SW  1067;  Looper 
V.  State,  62  Tex.  C*.  96.  136  SW  791; 
Oriffln  v.  SUte,  62  Tex.  Cr.  98,  136 
SW  778;  Terry  v.  State,  62  Tex.  Cr. 
73,  136  SW  485;  Mosher  v.  State,  62 
Tex.  Cr.  42,  136  SW  467;  Mlsso  V. 
State,  61  Tex.  Cr.  241.  136  SW  1173: 
Mueller  v.  State,  61  Tex.  Cr.  644,  136 
SW  671;  Ikard  v.  State,  (Cr.)  13B 
SW  647;  Ollvus  v.  State,  61  Tex.  O. 
191.  184  SW  694;  Probest  v.  State. 
60  Tex.  Cr.  608.  133  SW  263;  Phillip 
V.  State,  60  Tex.  Cr.  431,  132  SW 
355;  Brunk  v.  State,  60  Tex.  Cr.  263, 
131  SW  1126;  Armstrong  v.  State,  60 
Tex.  Cr.  59.  130  SW  1011;  Sewall  v. 
State,  (Cr.)  130  SW  1003;.  Vaughn  v. 
State,  69  Tex.  Cr.  423,  128  SW  1134; 
Jenkins  v.  SUte,  69  Tex.  Cr.  476, 
128  SW  1113;  Barles  v.  State,  69  Tex. 
Cr.  363,  128  SW  902;  Agnes  v.  State, 
69  Tex.  Cr.  507,  128  SW  616:  Russell 
V.  SUte.  68  Tex.  Cr.  187,  126  SW  84; 
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scribed  cannot  be  ordered  to  be  filed  nunc  pro  tuhc.''" 
But  a  statement  filed  within  the  time  allowed  by  law 
will  be  considered,  although  not  filed  within  the 
time  allowed  by  an  order  obtained  by  appellant.^^ 
While  in  some  jurisdictions  a  statement  of  facts 
not  filed  in  time  may  be  considered  when  it  is  shown 
that  appellant  was  diligent  and  that  the  failure  was 
produced  by  causes  beyond  his  control,'^  yet  unless 
due  diligence  on  his  part  to  file  it  in  the  time  al- 
lowed is  shown  the  statement  will  not  be  consid- 
ered,^* and  the  burden  is  on  him  to  prove  such  dili- 
gence.^* So  if  the  failure  of  the  prosecuting  attor- 
ney to  agree  to  appellant's  statement  or  reject  it 
promptly,  or  the  delay  of  the  judge,  deprives  de- 
fendant of  his  statement  without  fault  on  his  part 
the  judgment  will  be  reversed."*    Whether  the  time 

Pace  V.  state,  68  Tex.  Cr.  90,  124 
SW  949;  Trlnkle  v.  State,  B7  Tex. 
Cr.  687,  128  SW  1114;  Patrick  v. 
State,  (CrJ  128  SW  411j  Kemper  v. 
State,  57  Tex.  Cr.  355,  123  SW  131; 
Williams  V.  State,  66  Tex.  Cr.  226. 
120  SW  421;  Kleck  v.  State,  (Cr.) 
119  SW  855;  Webb  v.  State,  (Cr.) 
117  SW  131;  Nichols  v.  State,  56  Tex. 
Cr.  211,  115  SW  1196;  Green  v.  State, 
63  Tex.  Cr.  466,  110  SW  919;  Duck- 
worth V.  State,  (Cr.)  107  SW  543; 
Aden  V.  State,  (Cr.)  106  SW  1154: 
Wilson  V.  State,  52  Tex.  Cr.  178,  105 
SW  1026;  Waddell  v.  State,  (Cr.)  106 
SW  796;  Wilson  v.  State,  (Cr.)  105 
SW  787;  Watson  v.  State,  52  Tex.  Cr. 
86,  106  SW  609;  Sanders  v.  State, 
(Cr.)  105  SW  608;  Cravens  v.  State, 
(Cr.)  103  SW  921:  Benson  v.  State, 
61  Tex.  Cr.  367,  103  SW  911;  ONell 
V.  State,  (Cr.)  103  SW  891;  Robinson 
V.  State,  (Tex.  Cr.)  lOS  SW  890  (fll- 
iner  back  unauthorized);  Pais  v.  State, 
61  Tex.  O.  340,  103  SW  856;  Jones 
V.  State,  (Cr.)  103  SW  849;  Klnchalo 
V.  State,  (Cr.)  103  SW  394;  Hender- 
son V.  State,  50  Tex.  Cr.  604,  101  SW 
208;  Taft  v.  State,  (Cr.)  97  SW  494: 
Hundlne  v.   State,  50  Tex.  Cr.  93,  97 


to  file  a  statement  of  facts  should  be  ezfcnded  is 
in  the  discretion  of  the  trial  court,^"  although  it  is 
the  duty  of  the  court  to  grant  an  extension  when 
good  cause  therefor  is  shown,^^  and  the  statutory 
time  in  which  to  propose  amendments  should  be  al- 
lowed, although  such  allowance  will  extend  the  set- 
tlement beyond  the  time  for  filing  in  the  appellate 
court.'*  But  the  court  cannot  extend  the  time  be- 
yond the  extension  allowed  by  statute/*  and  the  or- 
der making  the  extension  must  appear  in  the  rec- 
ord.*' The  appellate  court  after  acquiring  jurisdic- 
tion may  extend  the  time.*^  It  has  been  held  that  an 
order  extending  the  time  may  be  made  by  the  suc- 
cessor of  a  deceased  trial  judge.**  An  extension  of 
time  must  be  granted  before  the  original  time  for 
preparing  and  presenting  the  case   has  expired." 


SW  490;  Her/iandez  v.  State,  (Cr.) 
97  SW  92;  McKenzle  v.  State,  (Cr.) 
96  SW  932;  Walker  v.  State,  50  Tex. 
Cr.  317.  96  SW  92r;  Denlson  v.  State, 
49  Tex.  Cr.  426.  93  SW  731;  Ingram 
V.  State,  49  Tex.  Cr.  117.  90  SW 
1098;  Bryant  v.  State,  (Cr.)  90  SW 
883;>Martln  v.  State,  47  Tex.  Cr.  174, 
82  SW  657;  Trevlnio  v.  State,  (Cr.) 
81  SW  1206;  Sampson  v.  -State,  45 
Tex.  Cr.  656,  78  SW  928:  Morton  v. 
State,  (Cr.)  70  SW  98;  Henderson  v. 
State,  (Cr.)  70  SW  88;  Johnson  v. 
State,  (Cr.)  70  SW  85;  Williams  v. 
State,  (Cr.)  29  SW  1070;  Perkins  v. 
State,  (Cr.)  13  SW  790;  Oerrold  ▼. 
State,  IS  Tex.  A.  345. 

Wash. — State  v.  Aschenbrenner,  45 
Wash.  125,  87  P  1118:  State  v.  White, 
40  Wash.  428.  82  P  743;  State  v.  Tan- 
dell.  34  Wash.  409,  75  P  988;  State  v. 
Landes,  26  Wash.  326,  67  P  72;  State 
V.  Hlnchey,  6  Wish.  326,  31  P  870. 

[a]  -  Oompntatlon  of  time  for  III- 
iag. — In  Texas  (1)  where  the  term  of 
the  court  is  more  than  elirht  weeks 
long:  the  time  for  filing  a  statement 
begins  to  run  from  the  date  of  the 
sentence.  Pettlgrew  v.  State,  (Tex. 
Cr.)  184  SW  508;  Council  v.  State, 
78  Tex..  Cr.  222,  180  SW  612;  De- 
marco  v.  State,  (Tex.  Cr.)  178  SW 
1024;  Williams  v.  State,  77  Tex.  Cr. 
254.  177  SW  971;  Roberts  v.  State,  70 
Tex.  Cr.  588,  157  SW  1193.  (2)  Al- 
though Imposed  at  a  term  subsequent 
to  the  term  when  convicted.  Wilbur- 
ton  V.  State,  77  Tex.  Cr.  657,  179  SW 
1169. 

70.  Werthelmer  v.  State,  75  Tex. 
Cr.  356,  171  SW  224:  Carmona  v. 
State,  (Tex.  Cr.)  65  SW  928;  Irby 
V.  State,  34  Tex.  Cr.  283,  SO  SW  221; 
Lewis  V.  State,  34  Tex.  Cr.  126.  29 
SW  384,  774,  30  SW  231. 

71.  Dobbs  V.  State,  64  Tex.  Cr. 
679.  113  SW  921. 

n.     Soils  V.  state,  76  Tex.  Cr.  230, 


174  SW  343;  Jones  v.  State,  66  Tex. 
Cr.  467,  147  SW  587;  Villa  v.  SUte, 
63  Tex.  Cr.  537,  141  SW  104;  DlgKS 
V. 'SUte,  64  Tex.  Cr.  122,  141  SW 
100;  Mansfield  v.  State,  62  Tex.  Cr. 
631,  138  SW  591;  Sanders  v.  State,  60 
Tex.  Cr.  S4,  129  SW  605;  Adler  v. 
State,    (Tex.    Cr.)    60    SW    358. 

73.  State  v.  McFail,  38  S.  C.  605, 
IS  SH;  511;  Lewis  v.  State,  77  Tex. 
Cr.  200,  177  SW  972;  Gowan  v.  State, 
73  Tex.  Cr.  222,  164  SW  6;  Johnson 
v.  State,  71  Tex.  Cr.  391,  169  SW  848; 
Peddy  v.  State,  63  Tex.  Cr.  483,  140 
SW  229;  Roberts  v.  State,  62  Tex.  Cr. 
7,  136  SW  483:  Betts  y.  State,  (Tex. 
Cr.)  120  SW  197;  Kllpatrlck  v.  State, 
(Tex.  Cr.)  97  SW  1044;  Walker  v. 
State,  49  Tex.  Cr.  180,  91  SW  229; 
Townsell  v.  State,  (Tex.  Cr.)  78  SW 
938;  Spurlock  v.  State,  45  Tex.  Cr. 
282,  77  SW  447;  Espanosa  v.  State, 
(Tex.  Cr.)  76  SW  461;  Hickman  v. 
Stote,  (Tex.  Cr.)  74  SW  317:  Ashman 
V.  State,  (Tex.  Cr.)  74  SW  317;  Stuart 
V.  State,  (Tex.  Cr.)  73  SW  963;  Muse 
V.  State.  (Tex.  Cr.)  38  SW  607. 

[a]  A  ■tetammt  filed  too  lat«, 
without  reason  or  excuse  for  the  de- 
lay, may  be  stricken  out.  ToUett  v. 
State,   (Tex.  Cr.)   60  SW  964. 

74.  Soils  V.  State,  76  Tex.  Cr.  230, 
174  SW  343;  Roberts  v.  State,  62  Tex. 
Cr.  7,  136  SW  488;  Mundine  y.  State, 
50  Tex.  Cr.  93,  97  SW  490;  Bisby  v. 
State,  50  Tex.  Cr.  316,  97  SW  316; 
Watts  V.  State,  (Tex  Cr.)  97  SW  97; 
Baker  v.  State,  50  Tex.  O.  854,  97 
SW  81;  Denton  v.  State,  42  Tex.  Cr. 
427,  60  SW  670;  English  v.  State, 
(Tex.  Cr.)  46  SW  637;  Crawford  v. 
State.  (Tex.  Cr.)  44  SW  1088;  Record 
V.  State,  (Tex.  Cr.)  43  SW  114;  Far- 
rls  V.  State,  26  Tex.  A.  106.  9  SW 
487;  Turner  v.  State,  22  Tex.  A.  42, 
2  SW  619. 

[a]  9iw  Wigmaiam  1»  sbowa. — (1) 
Where  a  defendant  prepared  a  state- 
ment of  facts  and  early  on  the  last 
day  of  the  term  presented  it  to  the 
proper  officers  in  time  to  have  It  dis- 
posed of  on  that  day,  although  under 
a  ruling  of  the  judge  of  no  necessity, 
approved  by  the  county  attorney,  and 
It  was  not  taken  up  and  approved 
and  filed  until  the  following  day,  and 
then  without  an  order  granting  time 
after  adjournment.  Daugherty  v. 
State.  78  Tex.  Cr.  535,  182  SW  306. 
(2)  Where  It  appears  that  the  judge 
promised  to  approve  and  file  the 
statement  within  the  prescribed  time, 
but  neglected  to  approve  it.  Jackson 
V.  State,  98  Qa.  216.  18  SB  558; 
Wright  V.  State,  (Tex.  Cr.)  44  SW 
151. 

[b]  &a«k  of  dlUcrano*  la  ahowib — 
(1)  Where  the  statement  of  facts  is 
not  presented  to  the  trial  judge  for 
his  signature  within  the  time  allowed 
by  law,  although  it  was  prepared  and 
delivered  to  the  state's  attorney  in 
ample  time,  but  through  his  neglect 
was  not  seasonably  filed.  David  v. 
State.  74  Tex.  Cr.  298.  167  SW  1108, 
LRA1915A  572.  (2)  Where  the  state- 
ment of  facts  was  handed  to  the 
county  attorney  with  a  request  that 


he  sign  it  and  hand  It  to  the  county 
clerk,  without  finding  out  If  he  would 
do  so  in  time  to  present  a  proper 
statement  to  the  judge  for  signature. 
Ranirez  v.  State,  (Tex.  Cr.)  40  SW 
278.  To  same  ellect  Croomes  v.  State. 
40  Tex.  Cr.  672,  51  SW  924,  63  SW 
882. 

76.  Oonxales  v.  State,  76  Tex.  Cr. 
493.  175  SW  706;  Jones  v.  SUte,  (Tex. 
Cr.)  163  SW  75;  Lyster  v.  State,  68 
Tex.  Cr.  267,  151  SW  302;  Stewart 
v.  State,  68  Tex.  Cr.  144,  150  SW 
902;  Jackson  v.  State,  47  Tex.  Cr. 
557,  85  SW  10:  Davis  v.  SUte.  41 
Tex.  Cr.  223,  63  SW  638;  Ham  v. 
State,  (Tex.  Cr.)  42  SW  296;  Prleto 
v.  State,  85  Tex.  Cr.  69,  SI  SW  665; 
Bryans  v.  State,  29  Tex.  A.  247,  15 
STV  288 

[a]  FaUiir*  of.tli*  juOff*  to  file 
a  statement  of  facts  in  the  time  al- 
lowed by  law,  where  the  statement 
has  been  left  with  him  because  the 
parties  had  failed  to  agree  upon  a 
statement,  does  not  deprive  accused 
of  the  right  to  have  the  statement 
considered  as  a  part  of  the  record. 
Tankersley  v.  State,  51  Tex,  Cr. 
170,  101  SW  234. 

78.  Prasier  v.  State,  61  Tex.  O. 
647,    135    SW    688. 

77.  State  v.  Whatcom  County  Su- 
per. Ct.,  74  Wash.  691,  134  P  183. 

[a]  B«vl«w  of  order  rafiular  as- 
tenauii. — ^An  appeal  from  an  order  re- 
fjuslng  to  extend  the  time  for  filing 
a  statement  of  facts  Is  inetrectual, 
where  it  cannot  be  heard  in  time  to 
permit  the  filing  of  a  statement,  and 
therefore  certiorari  will  lie  to  review 
the  action  of  the  trial  court.  SUte 
V.  Whatcom  County  Super.  Ct.,  74 
Wash.  601,  134  P  183. 

78.  State  V.  Coyle,  11  Okl.  Cr.  637, 
160  P  80. 

79.  States  V.  White,  40  Wash.  428, 
82  P  743 

80.  State  v.  Coyle,  11  Okl.  Cr.  637, 
150  P  80;  McGee  v.  State,  78  Tex. 
Cr.  62,  179  SW  1166;  Van  Dyke  v. 
State,  77  Tex.  Cr.  626,, 179  SW  111; 
Archer  v.  State,  73  Tex.  Cr.  16.  168 
SW  441;  Wilder  v.  State,  69  Tex.  Cr. 
59,  162  SW  1041;  Roberts  v.  State, 
62  Tex.  Cr.  7,  136  SW  483;  Ross  v. 
State,  (Tex.  Cr.)  106  SW  340-  Kll- 
patrlck v.  State,  (Tek.  Cr.)  97  SW 
1044;  Turner  v.  State,  (Tex.  Cr.)  32 
SW  700;  Blackshire  v.  State,  33  Tex. 
Cr.    160,    25    SW    771. 

[a]  An  order  Mitorea  on  tlie  dook- 
•t  extending  the  time  is  sufficient, 
without  it  being  carried  forward  into 
the  minutes  of  the  court.  Anderson 
V.  State,  50  Tex.  Cr.  217,  96  SW 
34. 

81.  Gorman  v.  State,  9  Okl.  Cr. 
351,    131    P  939. 

83.  Sorrell  t.  State,  (Tex.  Cr.)  ISt 
SVS^  336 

83.  Lyons  v.  State,  6  Okl.  Cr.  581. 
120  P  666;  Williamson  v.  State,  '5 
Okl.  Cr.  43,  113  P  232;  Perky  v. 
Stat^,  4  Okl.  Cr.  239,  111  P  663;  Led-, 
gerwood  v.  State,  4  Okl.  Cr.  18,  106 
P  735;  Lewis  v.  State,  3  Okl.  Cr.  448, 
106    P   647;    Durant   v.    State.    8   Okl. 


For  later  omes,  dwelopaMSts  and  oliang'sa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Ao  order  extending  the  time  verbally  eannot  be 
entered ''nnne  pro  tnnc  after  the  appeal  is  per- 
fected.'* Where  the  time  has  been  once  extended 
a  farther  extension  can  be  granted  only  before  the 
expiration  of  the  time  previously  granted,""  and  a 
none  pro  tunc  order  allowing  a  statement  to  be  filed 
after  the  previous  limit  for  filing  the  statement 
has  expired  is  unanthoriEed.** 

[{  3439]  5.  Abstract  of  Record,  and  Transcript 
or  Betnm— a.  Abstract  of  Record.  In  some  juris- 
dictions it  is  the  duty  of  the  appellate  court  to 
examine  the  record,  although  no  abstract  of  the  rec- 
ord or  brief  pointing  out  any  supposed  errors  is 
sabmitted."  But  in  those  jurisdictions  where  it  is 
made  necessary  either  by  statute  or  rule  of  court  to 
file  an  abstract  of  the  record  and  a  brief  of  the 
evidence  with  the  appeal  a  compliance  with  the 
statute  or  role  is  generally  regarded  as  essential.** 
Hence,  in  these  jurisdictions,  allied  errors  in  ml- 
io^s  on  evidence  not  shown  in  the  abstract  will  be 
disregarded.**  Ordinarily  setting  out  testimony  in 
an  abstract  in  the  form  of  questions  and  answers 
is  not  proper  ;•*•  but  the  appellate  court  will  not 
refuse  to  consider  a  brief  of  the  evidence  because  it 


contains  some  superfluous  matter,  where  there  has 
been  apparently  a  bona  fide  effort  to  comply  with 
the  statute."  The  abstract  should  contain  the  no- 
tices of  appeal  served  on  the  clerk  and  the  public 
prosecutor.*'  It  should  also  be  a  complete  abstract 
of  those  parts  of  th»  record  upon  ;^hich  error  is  as- 
signed,*' and  the  court  will  refer  to  the  transcript 
only  to  settle  disputes.**  It  must  also  distinguish 
between  the  matter  in  the  record  proper  and  th^  bill 
of  exceptions.*'  But  ai^mentative  statements 
should  not  be  incorporated  in  the  abstract;'*  and  it 
need  not  show  that  a  writ  of  error  was  issued,  as 
the  court  will  take  judicial  notice  of  its  own  rec- 
ord.*^ A  statement  in  defendant's  abstract,  not  dis< 
puted  by  the  abstract  filed  by  the  state,  must  be 
taken  as  true  on  appeal."  An  additional  abstract 
filed  by  the  state -will  not  be  stricken,  where  appel- 
lant has  filed  an  additional  abstract  and  a  tran- 
script of  the  evidence  has  been  certified." 

[$  3440]  b.  Transcript.  By  statute  a  tran- 
script of  the  record  proper  and  all  matters  properly 
belonging  thereto  duly  certified  ^  must  be  transmit- 
ted by  the  clerk  to  the  appellate  court  before  the 
latter  will  review;'  and  such  requirement  cannot  be 


Or.  447.  1«6  P  6B1. 

84.  Smith  V.  SUte,  72  Tax.  Cr. 
:0S,   ISZ   SW   8S&. 

85.  Williamson  v:  State.  5  Okl.  Cr. 
43.  113  P  232;  Liedgerwood  v.  State, 
4  Okl.  Cr.  18.  109  P  736;  Lewis  v. 
State.  S  OkK  Cr.  448,  106  P.«47:  Du- 
rant  v.  State.  3  Okl.  Cr.  447,  106  P 
651:  Carter  v.  State.  (Tex.  Cr.)  190 
SW  731:  Terry  v.  State.  70  Tex.  Cr. 
4S9,  157  SW  764;  Wilder  -v.  State. 
69  Tex.  Cr.  59,  152  SW  1041;  Presley 
T.  State.  60  Tex.  Cr.  102,  131  SW  332: 
Sanders  v.  State,  60  Tex.  Cr.  84,  129 
SW  605. 

88.  Townsell  v  State,  (Tex.  Cr.) 
78  SW  938 

S7.  Murdocfc  y.  Terr.,  14  Arls.  S. 
123  P  315 

'as.  Ark. — Tillman  v.  State.  121 
Ark.  322.  181   S^  890. 

Colo. — Dubois  V.  Feo.,  26  Colo.  166, 
57  P  187. 

Qa.— Dnvls  v.  State.  120  Oa.  843. 
a  SE  305;  Cawthon  v.  State,  119 
Ga.  395.  46  SE  £97;  RoberU  v.  State, 
»2  Ga  451,  17  SE  262;  Porter  v. 
SUte,  89  Oa.  422,  16  SE  496;  Benson 
T.  SUte,  19  Ga.  A.  328,  91  SE  491: 
Tmeheart  v.  State,  13  Ga.  A.  661,  79 
SE  756. 

III.— Peo.  T.  Tuskauskas,  268  III, 
328,  109  NE  319. 

Ind.— Halott  T.  State,  26  Ind.  93. 

Iowa. — State  v.  Frutlgter,  167  Iowa 
S50,  149  NW  634;  State  v.  Chock- 
lett.  155  Iowa, 611,  136  NW  634;  State 
T.  Uoore,  103  NW  992;  State  v. 
ThompBon,  125  Iowa  499.  101  NW 
109;  State  v.  Warner,  98  Iowa  337, 
67  NW  260;  SUte  v.  Day,  68  Iowa 
678.  12  NW   733. 

N.  J.— State  V.  Clark.  76  N.  J.  L. 
473,  «8   A   114. 

Porto  Rico. — Peo.  v.  Llauger,  14 
Porto  Rico  634 

S.  D. — State  V.  Frasier,  26  8.  D. 
383,  128  NW  322;  State  v.  McCaUum, 
23  S.  D.  628,   122  NW   586. 

[al  nras,  where  the  statute  re- 
quires that  the  record  shall  contain 
a  brief  of  the  evidence  approved  by 
the  judge,  the  court  will  not  con- 
'ider  In  lieu  thereof  a  transcript  of 
the  stenographer's  notes  of  the  tes- 
timony consisting  of  questions  and 
answers  not  approved  by  the  trial 
{ndge.  George  v.  State,  123  Oa.  604, 
SI  SE  504. 

[b]  A  stotalotj  XMnliwmant  that 
the  brief  of  the  evidence  must  be 
»pproved  by  the  trial  Judge  Is  not 
iilapensed  with  by  an  agreement  of 
coonael  that  the  brief  of  the  evidence 
!>  correct.  Keith  v.  State.  6  Ga.  A. 
3».  (4  SE  1106. 

[c]  Vkea  atatraot  may  b*  dl>- 
Vni  wlth«— In  Georgia,  in  any  case 


where  the  judgment,  decree,  or  ver- 
dict has  necessarily  been  controlled 
by  one  or  more  rulings,  orders,  decl- 
nions,  or  charges  of  the  court,  and 
the  losing  party  desires  to  except  to 
such  judgment,  depree,  or  verdict, 
and  to  assign  error  on  the  ruling, 
order,  decision,  or  charge  of  the 
court,  he  Is  not  bound  to  file  a  brief 
of  the  evidence  but  may  present  a  bill 
of  exceptions  containing  only  so 
much  of  the  evidence  or  statement 
of  facts  as  may  be  necessary  to  en- 
able the  supreme  court  to  clearly  un- 
derstand the  ruling,  order,  decision, 
or  charge  complained  of.  Henderson 
V.  SUte,  123  Ga.  739,  51   SE  764. 

m.  George  v.  State,  123  Oa.  604, 
51  6B  504;  Smith  v.  SUte,  119  Oa. 
564,  46  SE  846;  Trueheart  v.  SUte, 
18  Oa.  A.  661,  79  SE  766;  Crumpton 
V.  SUte,  7  Oa.  A.  841,  68  SE  334: 
Harris  v.  State,  2  Oa.  A.  669,  58 
SE  1072;  Peo.  v.  Elliott,  272  111.  592, 
112  NE  300;  Oilman  v.  Peo.,  178  111. 
19.  52  NE  967;  SUta  v.  Moore,  (Iowa) 
103  NW  992. 

[a]  Aa  abstraet  of  tlu  evldMia* 
on  a  former  appeal  cannot  be  con- 
sidered on  a  second  appeal  from  a 
conviction  of  the  same  offense,  al- 
though the  evidence  Introduced  on 
both  trials  was  identical.  State  v. 
Wolf,  118  Iowa  564,  92  NW  673. 

90.  State  v.  Wilson,  167  Iowa  698, 
141  NW  337. 

91.  Thompson  v.  SUte,  12  Ga.  A. 
201,  76   SE  1072. 

98.  Peters  v.  U.  S.,  2  Okl.  116, 
33  P  1031. 

•3.  111. — Peo.  V.  Tuskauskas.  268 
IlL  328,  109  NE  319;  Peo.  v.  Paul, 
167  111.  A.  657:  Peo.  v.  Strauch,  153 
111.  A.  644  [aft  247  111.  220,  93  NE 
126]  (holding  that  an  abstract  should 
show  the  contents  of  the  Indictment 
to  enable  the  court  to  determine  from 
such  abstract,  and  without  an  exam- 
ination of  the  record,  the  propriety 
of  tho  action  of  the  trial  court  in 
overruling  a  motion  to  quash). 

Iowa. — State    v.    Poder,    164    Iowa 

686.  135   NW   421. 

Mo. — SUte  V.  Spalding.  134  Mo.  A. 

687.  115  SW  452;  State  v.  KImmons, 
124  Mo.  A.  498.  101  SW  683  (flling 
motion   for    new    trial). 

N.  D. — State  v.  Scholfleld,  13  N.  D. 
664.  102  NW  878;  SUte  v.  Oerhart, 
18  N.  D.  663,  102  NW  880. 

Okl.— Peters  v.  U.  S.,  2  Okl.  116,  33 
P  1031. 

Pa. — Com.  V.  Krelnbrook,  23  Pa. 
Super.    511. 

S.  D. — SUte  V.  Whitmarsh,  26  S. 
D.   426,    128   NW   680. 

[a]  Thiw  (1)  where  accused  com- 
plained that  the  state  was  allowed  to 


ask  him  cerUin  questions  on  cross- 
examination,  but  the  abstract  failed 
to  show  what  witness  was  asked  the 
questions,  and  there  was  nothing  to 
show  what  was  elicited  from  the 
witness  on  the  direct  examination, 
the  record  did  not  show  error.  State 
V.  Whitmarsh,  26  S.  D.  428.  128  NW 
580.  (2)  An  abst^ct  which  con- 
Uins  only  a  few  questions  and  an- 
swers and  a  single  instruction  but 
neither  the  evidence  nor  the  Instruc- 
tions in  the  record,  and  does  not 
show  that  any  exception  was  pre- 
served to  any  of  them  or  to  anything 
that  occurred  at  the  trial,  is  abso- 
lutely Insuftlclent  on  an  appeal.  Hobbs 
v.  Peo.,  183  111.  336,  56  NE  692.  (3) 
But  If  an  instruction  appears  to  be 
erroneous  as  applied  to  the  facta  ac- 
tually disclosed  by  the  record,  a  re- 
versal will  not  be  refused  because 
the  abstract  does  not  afflrmatlvely 
show  that  it  contains  all  the  facts. 
State  V.  Miner,  107  Iowa  656,  78  NW 
679. 

[b]  IB  4Tfcaii—  the  abstract  must 
set  out  the  grounds  of  a  motion  to 
discharge  a  jury  panel.  Tillman  v. 
SUte,   121  Ark.   322,  181  SW   890. 

[c1  Hi  Oolozado  It  must  set  out 
the  information,  motions,  and  plead- 
ings. Dubois  V.  Peo.,  26  Colo.  166. 
57    P   187. 

•4.  State  V.  Steldley,  186  Iowa  612. 
113   NW   333. 

95.  St.  Louia  V.  Toung,  248  Mo. 
346.  154  SW  87;  SUte  v.  Spalding, 
134  Mo.  A   687,   116  SW  452. 

96.  State  v.-Dreillng,  95  Kan.  241, 
147  P  1108. 

97.  SUte  V.  Evans,  12  S.  D.  478. 
8 1  N"W  893 

98.  SUte  V.  Heft,  148  Iowa  617. 
127  NW  830. 

99.  State  v.  McCHure,  169  Iowa 
351,  140  NW'203. 

1.  See  sUtutory  provisions.  Sea 
also  infra  {  3441. 

a.  Fla. — Melbourne  v.  SUte,  60 
Fla.  113,  39  S  593;  Jackson  v.  SUte. 
32  S  936. 

Ida. — State  v.  Squires,  16  Ida.  327. 
97  P  411. 

Ind.  T.— Vann  v.  U.  S.,  5  Ind.  T. 
273,  82  SW  746. 

Iowa. — State  v.  McOlasson.  86  Iowa 
44.  52  NW  226. 

Kan.— State  v.  Baker,  78  Kan.  663, 
97  P  785;  State  v.  Purney,  40  Kan. 
17,  19  P  361. 

Mo. — State  v.  McHenry,  188  SW 
187;  State  v.  Sparks,  263  Mo.  609, 
173  SW  1067  [overr  State  v.  Short, 
250  Mo.  331,  157  SW  806,  so  far  as 
holding  that  a  copy  of  the  Judgment 
appealed  from  and  an  order  granting 
the  appeal  may  be  Sled  in  lieu  of  the 
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waived  by  stipulation.'  It  is  the  daty  of  appellant  to 
see  that  the  transcript  is  prepared  in  oomplianoe 
with  the  rules  of  the  court/  and  to  make  the  errors 
complained  of  clearly  to  apipear,'  avoiding  all  re- 
dundancies and  repetitions.*  The  transcript  should 
consist  of  a  complete  verbatim  copy  of  the  record 
of  the  court  below,'  and  should  keep  the  matters  of 
the  record  proper  distinct  from  the  bill  of  excep- 
tions.* Unexplained  and  unauthenticated  interlinea- 
tions will  not  be  regarded  as  a  part  of  the  tran- 
script on  appeal."  Unnecessary  matter  in  the  tran- 
script may  be  stricken;'"  but  where  defendant  em- 
bodies in  his  motion  for  a  new  trial  a  synopsis  of 
the  evidence  the  trial  court  cannot  require  that  such 
synopsis  be  omitted  from  the  transcript  on  appeal.*-^ 


trarscrlpt];  State  v.  Oraham,  (A.) 
ISi  .SW  1190;  State  v.  Batley.  192 
Mo.  A,  391.  181  SW  605:  State  v. 
Faitll,    ISO   Mo.   A.    484,    166    SW   649. 

Mont. — State  v.  Foster,  S6  Mont. 
278.  92  P  761. 

N.  J. — State  ▼.  Hendrick,  70  N.  J. 
L.  41.  66  A  247. 

Oh. — Champion  v.  State,  6  Oh.  Clr. 
Dec.  82.  9  Oh.  Clr.  Ct.  315. 

Okl.— Willlanis  v.  State,  7  OW.  Cr. 
249,  123  P  190,  126  P  697;  Wilson  v. 
State,  8  Okl.  Cr.  348,  106  P  348. 

Or. — State  v.  Williams,  55  Or.  143, 
106  P  716.  ^ 

[a]  la  OaUfomla  an  appeal  from 
an  order  denying  a  new  trial  cannot 
he  considered,  where  there  la  no  re- 
porter's transcript  in  the  record.  Peo. 
y.  Wilson,  20  Cal.  A.  40.  127  P  1066. 

[hi  lA  XfUho  a  copy  of  the  tran- 
script must  be  served  upon  the  at- 
torney-general of  the  state.  State  v. 
Burey,  22  Ida.  686,  126  P  779. 

[cj  In  Oklabonuk  an  appeal  may 
be  prosecuted  upon  the  transcript 
of  the  record  accompanied  by  a 
case  made,  or  upon  a  transcript  of 
the  record  alone.  Dobbs  v.  State,  6 
Okl.    Cr.    475,    114   P    358.    115   P    370. 

3.  Harris  v.  Peo.,  148  111.  96,  36 
NE  756;  Moore  v.  Peo..  148  111.  48, 
86  NB  755:  State  v.  Robblns,  106 
Iowa  688,  77  NW  463;  State  v.  Gra- 
ham,   (Mo.   A.)    184   SW  1190. 

4.  Johnson  v.  State,  84  Ark.  96, 
104  SW  929:  Clinton  v.  State,  58 
Fla.  98,  43  S  312,  12  AnnCas  150; 
Dobbs  V.  State.  5  Okl.  Or.  476,  114 
P  358.  115  P  370. 

[a]  In  AtobMu  the  transcript 
should  not  be  lettered  in  red  ink. 
Roberson  v.  State,  176  Ala.  15,  67  S 
829 

[b]  In  Oallfomia  the  statute  mak- 
ing a  typewritten  transcription  of 
the  evidence  the  record  on  appeal 
does  not  change  the  rule  of  the  su- 
preme court  requiring  the  transcript 
in  all  cases  to  conform  to  certain 
dimensions.  Feo.  v.  Phillips,  12  Cal. 
A.   760,   108  P  731. 

[c]  In  norlds  transcripts  should 
be  clearly  typewritten  or  printed  so 
that  they  may  be  easily  read.  Pad- 
gett V.  State,  64  Ena.  389,  69  S  946, 
AnnCasl914B  897. 

[d]  In  K«n—  a  bill  of  exceptions 
properly  certified  by  the  clerk  to 
contain  true  copies  of  the  informa- 
tion, verdict.  Judgment,  etc.,  may  be 
treated  as  a  transcript.  State  v. 
Nickerson,  30  Kan.  645,  2  P  664. 

[e]  In  Wsalsslppl  the  transcript 
must  be  double  spaced.  Howell  v. 
State,  103  Miss.  520,  60  S  135. 

[f]  In  OUnliomn  the  transcript 
must  include  an  accurate  Index  of  its 
contents.  Bums  v.  State,  8  Okl. 
Cr.  564.  129  P  667;  Ellis  v.  SUte. 
8  Okl.  Cr.  622,  128  P  1096.  43  LRANS 
811;  Stell  V.  State,  8  Okl.  Cr.  426,  128 
P  177.  .   ^ 

[g]  In  Teua  (1)  the  transcript 
should  be  written  on  one  aide  of  the 
paper  only  and  should  not  contain 
numerous  erasures  and  interlinea- 
tions. Waters  v.  State,  66  Tex.  Cr. 
672.    148    SW    796.      (2)    The    caption 


is  a  necessary  part  of  the  transcript. 
Ex  p.  Patterson,  (Cr.)   56  SW  912. 

5.  Clinton  V.  State,  63  Fla.  98,  43 
S  312,  12  AnnCaa  160. 

6.  Padgett  V.  State,  64  Fla.  389, 
59  S  946,  AnnCasl914B  897. 

t.  Ind.  T.— Vann  v.  U.  S..  8  Ind. 
T.  278,  82  SW  746. 

La. — State  v.  Toung,  106  La.  269, 
30  S  838;  State  v.  Powers,  52  La. 
Ann.  1264,  27  S  664;  SUte  v.  John- 
son, 37  La.  Ann.  621. 

Mo. — State  v.  Graham.  (A.)  184  SW 
1190  (short  form  transcript  not  avail- 
able in  criminal  cases);  State  v. 
Blakely,  135  Mo.  A.  290,  115  SW 
483 

Nebr. — Russell  v.  State,  62  Nebr. 
612,  87  NW  344. 

Oh. — Matsaun  v.  State,  4  Oh.  Dea 
(Reprint)   394,  2  ClevLRep  98.  ' 

Okl. — Jones  v.  State,  9  Okl.  Cr.  189, 
130  P  1178. 

Porto  Rico. — ^Peo.  v.  Santiago,  16 
Porto  Rico  446:  Peo.  v.  Mufios,  9  Por- 
to Rico  473;  Peo.  v.  Mufioz,  9  Por- 
to Rico  420. 

Tex. — Crawford  v.  State,  (Cr.)  77 
SW  8;  Green  v.  State,  «3r.)  76  SW 
926;  Ex  p.  Patterson,  (O.)  56  SW 
912;  Crockett  v.  State,  14  Tex.  A. 
226. 

"A  transcript  of  the  record  con- 
tains everything  of  which  the  clerk 
is  required  to  make  a  record."  Jones 
V.  Slate,  supra. 

[a]  The  trwDsczlpt  aiionld  Show 
that  the  shorthand  notes  of  the  evi- 
dence have'  been  written  out  and 
should  contain  an  abstract  thereof, 
or  ciueBtlons  depending  upon  it  can- 
not be  considered.  State  v.  Owens, 
109    Iowa   143,    80   NW   226. 

8.  State  V.  Vaughn,  223  Mo.  149, 
122  SW  677. 

9.  Bridger  v.  State,  (Ark.)  183  SW 
962. 

10.  Redman  v.  State,  8  Ala.  A. 
408,  62  S  992;  Ward  v.  State,  8  Ala. 
A.  185,  62  S  993.  See  also  infra  } 
3441    text   and   note   28. 

11.  State  V.  Mehojovlch,  118  La. 
1013,    43    S   660. 

la.  Butler  v.  State,  22  Ala.  43; 
Campbell  v.  State,  179  Ind.  240,  100 
NB  755;  Farrls  v.  Com.,  Ill  Ky.  236. 

63  SW  615,  23  KyL  680;  Crilley  v. 
State,  20  Wis.  281 

13.  State  V.   Morris,   43  Tex.   872. 
[a]     A.  tranaorlpt  sent  np  on  writ 

of  oerttOTmil  need  not  be  afllxed  to 
the  latter,  although  this  Is  proper, 
if  it  is  clearly  apparent  to  the  court 
that  the  transcript  certified  is  the 
one  required.  State  v.  Carroll,  27 
N.   C,    139. 

14.  Johnson  v.  State,  (Tex.  (3r.) 
186  SW  841;  Skinner  v.  State,  64  Tex. 
Cr.   84,  141  SW  23;  Jenkins  v.  State, 

64  Tex.  Cr.  86.  141  SW  222. 

15.  Bateman  v.  State,  (Tex.  O.) 
193  SW  666;  Leftgett  v.  State,  62 
Tex.  Cr.   99,  136  SW  784. 

le.  Cal. — Peo.  v.  Mclntyre,  127 
Cal.  423,  59  P  779. 

Ind. — Painter  v.  State,  176  Ind.  665, 
95  NE  118:  Klein  v.  State,  167  Ind. 
146,  60  NE  1036. 

Iowa. — State  v.  C^ocklett,  166  Iowa 


Ordinarily,  original  papers  shoidd  not  be  sent  up 
on  appeal,'^  but  if  ordered  to  be  sent  up  with  the 
transcript  they  should  not  be  made  a  part  of  it  but 
should  be  forwarded  with  it  properly  identified." 
In  Texas  in  misdemeanor  oases  the  transcript  must 
contain  a  copy  of  the  statement  of  facts,^*  while  in 
felony  cases  the  original  statement  must  be  trans- 
mitted separate  from  the  transcript.'* 

[$  3441]  c  Autluaitication  and  Certification. 
What  purports  to  be  a  transcript  of  the  record  in  a 
case  cannot  be  considered  unless  its  correctness  is 
certified  to  by  the  clerk  of  the  trial  court,"  or  by 
the  trial  judge;''  and  in  some  states  the  correctness 
of  the  transcript  of  the  reporter's  notes  of  the  evi- 
dence must  be  authenticated  by  the  reporter,"  and 


511.  186  NW  634;  State  v.  Tower. 
96  Iowa  101,  64  NW  764;  State  v. 
Hemriek,  62  Iowa  414,  17  NW  594; 
State  V.  Havercamp,  53  Iowa  737,  4 
NW  837. 

Kan. — State  v.  OatlUT,  44  Kan.  427. 
24  P  954:  State  v.  Miner.   (A.)  58  P 

_,Ky.— Hesch  v.  Com.,  80  SW  158, 
26   KyL    2162. 

Mont. — State  v.  Furlss,  34  Mont 
424,   87  P  177. 

.Okl.— Jones  v.  State,  9  Okl.  Cr. 
189,  130  P  1178;  Williams  v.  State, 
J„ PHL  Cr.  249,  123  P  190,  126  P 
697;  Watson  v.  State,  7  Okl.  Cr.  248. 
123  P  189;  BlHus  v.  State,  7  Okl.  C*. 
".  121  P  790;  Dobbs  v.  State,  5  OkL 
Cr.  475.  114  P  358,  115  P  870;  Ma- 
katch  V.  State,  5  Okl.  Cr.  34,  113 
P.  200;  Cohn  v.  State, '4  Okl.  Cr. 
!?*,•  Ui  ^  216;  Perky  v.  State.  4 
Okl.  239,  111  P  663;  Humphrey  v. 
State,  3  Okl.  Cr.  504,  106  P  978,  139 
AmSR  972;  Lewis  v.  State,  3  Okl. 
Cr.  448,   106   P  647;   Durant  v.   State, 

3  Okl.   Cr.  447,   106  P  651. 

Porto  Rico. — Peo.  v.  Aranzamendl, 
9  Porto  Rico  272  (secretary  of  the 
cov^t). 

Tex. — CI)eeaebourge  v.  State,  70 
Tex.  Cr.  612,  157  SW  761;  Singleton 
V.  Stete,  (Cr.)  116  SW  672. 

[a]  Oartlfloatlon  by  dass^. — ^A 
statutory  requirement  that  the  clerk 
of  the  district  court  In  which  the 
appeal  is  allowed  shall  certify  the 
transcript  is  complied  with  by  a 
certification  in  the  name  of  the  clerk 

»>'»?'\/'®?"iy-  '^"^-  V-  Christman, 
9    N.    M.     582,     58    P    343. 

[b]  Olerk  pro  tenLr— A  record, 
signed  by  another  person  than  the 
clerk,  as  clerk  pro  tem.  need  not 
state  the  statutory  contingency  for 
the  appointment  of  such  clerk.  If  it 
is  properly  attested  by  the  clerk. 
Com.   V.   Clark,   16   Gray   (Mass.)    88. 

[c]  In  OUalionuk  and  Vorto  Bieo 
in  order  that  the  transcript  may  be 
considered  authentic  the  seal  of  the 
court  must  be  affixed  thereto.  Hum- 
phrey V.  State,  3  Okl.  Cr.  504.  106 
P  978,  189  AmSR  972;  Peo.  v.  Aransa- 
mendi,  9  Porto  Rico  272. 

17,  Ariz. — Stansbury  v.  State.  17 
Aria.  685,  165  P  301;  Callaghan  v. 
State,  17  ArU.  629,  165  P  308;  Ham- 
ilton V.  State,  17  Arls.  488,  154  P 
1039;  Shaffer  v.  Terr.,  14  Aril.  329, 
127  P  746;  Musgraye  v.  Terr..  12 
Aria.    123,   100   P  440. 

Ga. — Madison  v.  State,  4  Oa.  A. 
218,  60   SB  1068. 

N.  J. — State  V.  Webber,  77  N.  J. 
L.  680,  72  A  74;  State  y.  Clark.  76 
N.    J.    L.    473,    68    A    114. 

Okl. — Cohn  V.  State,  4  OW.  Cr. 
498.  118  P  216;  Ledgerwood  v.  State, 

4  Okl.  Cr.  18.  109  P  736:  Stote  y. 
Jones,  8  Okl.  <3r.  412,  106  P  861. 

Porto  Rico. — ^Peo.  v.  Julian,  23  Por- 
to Rico  167. 

Tex. — Longoria  v.  State,  (Cr.)  188 
SW  988;  Sykes  v.  State,  (CTr.)  95 
SW  110. 

Wyo. — Richardson  v.  State.  IB  Wyo. 
465.  89  P  1027,  12  AnnC^as  1048. 

18.  Peo.    v.    Brecker,    20    Cal.    A. 
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also  by  the  trial  judge.'*  A  transcript  not  certified 
as  required  will  not  be  considered,^"  unless,  as  is  al- 
lowed in  some  jurisdictions,  the  certificate  is 
waived;**  and  where  the  record  consists  of  more  than 
one  Tolnme  only  those  so  certified  will  be  consid- 
ered.'* Since  the  purpose  of  the  certificate  is  to 
establish  the  integrity  of  the  record  by  showing  the 
correctness  of  the  transcript,"  it  should  not  be  made 
before  the  transcript  is  prepared'*  and  the  certifi- 
cate should  be  at  the  conclusion  of  the  transcript,** 
and  should  state  that  the  document  sent  up  con- 
tains the  entire  proceedings  of  record."  Papers 
attached  to  a  transcript  but  not  certified  as  part 
of  the  record,"  or  matter  copied  and  certified  by 
the  clerk  which  is  not  of  record,**  may  be  disre- 
garded.   So  assertions  of  fact  in  a  motion  for  a  new 


iOS.  127  P  666;  Peo.  v.  Schults,  14 
Cal.  A.  106,   111   P  271. 

[a]  ▲  entUeat*  of  the  wUmat- 
zulur  that  b*  tzmawadlMa  th*  oral 
•ndmoe  Is  Insufficient  when  there 
are  other  indlcatlone  that  there  was 
record  evidence  Introduced.  Com.  v. 
Campbell,  91  SW  1128.  28  KyL.  1S54. 

19.  Peo.  ▼.  Boero,  13  Cal.  A.  686, 
no  P  S25. 

[a]  Bsk  aflUUvvlt*  iia«d  os  %  mo- 
Vm.  tor  a  mew  tdal  are  properly  in- 
cluded In  the  transcript  when  cer- 
tified by  the  clerk  alone,  where  they 
are  Identified  as  the  precise  and  only 
affidavits  used  on  motion.  Peo.  t. 
Fleming.  166  Cal.  357,  136  P  291, 
AnnCasl91SB  881. 

[b]  In  Azlsoaa  the  reporter's 
transcript  will  be  considered  In  a 
capital  case,  although  not  approved 
by  the  trial  Judge.  Talley  y.  State, 
18  Arls.  309,  159  P  69. 

80l  Ala. — Davis  V.  SUte,  18  Ala. 
A.  309,  69  S  338. 

Cal.— Peo.  v.  Schultz,  14  Cal,  A. 
10«.  Ill   P   271. 

Kan. — State  v.  Plum,  49  Kan.  679, 
31  P  308;  State  v.  Fink,  49  Kan. 
5T7,  31  P  144:  State  v.  McFarland. 
13   Kan.    664,    17    P   664. 

Ky. — ^Roberaon  v.  Com.,  148  Ky. 
630.  147  SW  1;  Com.  V.  Hall.  68  SW 
348,  24  Kyi.    446. 

Ho. — State  v.  Conners,  258  Mo.  330, 
1(7  SW  429. 

N.  J. — State  V.  Armstrong,  88  N.  J. 
L.  280.  95  A  997;  State  v.  Clark,  76 
N.  J.  L.  473,  68  A  114;  Ryan  v. 
State,  60  N.  J.  L.  662,  38  A  672; 
Acker  ▼.  SUte.  52  N.  J.  L.  269,  19  A 
258. 

N.  T. — ^Peo.  v.  Soloman,  67  Misc. 
283.  106  NTS  1110. 

Okl.— Watson  v.  State,  7  Okl.  Cr. 
248,  123  P  189:  Shawler  v.  State,  5 
Okl.  Cr.  667,  116  P  604;  Makatch  v. 
State,  5  Okl.  Cr.  34,  113  P  200:  Du- 
ranl  T.  State,  3  Okl.  Cr.  447,  106  P 
661. 

Pa.— Com.  ▼.  Church,  17  Pa.  Super. 
39. 

Tex. — Wright  v.  State,  70.  Tex.  Cr. 
T3,  166  SW  624;  Roberson  T.  Com., 
(Cr.)  147  SW  1;  Peeny  v.  State,  62 
Tex.  Cr.  586,  138  SW  135;  Ramsey 
T.  State,  (Cr.)  65  SW  187;  Malton  v. 
State.  29  Tex.  A.  527,  16  SW  423; 
Pearaon  v.  State,  7  Tex.  A,  279. 

[a]  IVnvwy.— On  appeal  from  a 
conviction  of  forgery  the  original 
paper  alleged  to  have  been  forged 
cannot  be  considered  to  determine 
whether  tt  varies  from  the  paper 
alleged  in  the  indictment,  where  It 
i<  not  certMed  by  the  clerk  or  In 
any  way  identified.  Kennedy  v. 
State,  83  Tex.  Cr.  183,  Z6  SW  78; 
Brewer  v.  State,  32  Tex.  Cr.  74,  22 
8W  41,  40  AmSR  760. 
.  SI.  State  V.  Squires,  16  Ida.  327. 
>7  P  411.  But  compare  infra  I  3461. 
„at.  State  V.  Hill.  32  Nev.  186,  106 
P  1026. 

.  93.  Foaon  ▼.  Com.,  163  Ky.  341, 
n:  SW  646. 

M.  Pnson  t.  Com.,  162  Ky.  341, 
IK  SW  (4<. 

.  1&  Rowan  V.  State,  184  Ind.  399, 
Ul  NE  431;  I>onoTan  ▼.  State,  (Ind.) 


Ill  NE  433. 
98.     Davis  ▼.  State,  13  Ala.  A.  309, 

69  S  338;  State  v.  Burwell,  61  Kan. 
403,  32  P  1123;  State  v.  Lund,  28 
Kan.  280;  State  v.  Miner,  (Kan.  A.) 
58  P  274;  State  v.  Armstrong,  88 
N.  J.  L.  280.  95  A  997;  State  v.  Mac- 
Rae.  83  N.  J.  L.  796,  86  A  465;  State 
V.  Hendrick,  70  N.  J.  U  41,  56  A 
247;  Ryan  v.  State,  60  N.  J.  L.  552, 
88  A  672;  Peo.  V.  Agralt.  9  Porto 
Rico  412. 

[a]  Oextlfleatioii  bald  ■wBUdeBt^— 
A  certification  of  the  transcript  of 
the  record  as  foUowa,  "I  .  .  .  clerk 
of  the  district  court  of  Seminole 
county,  ()klahoma,  do  hereby  certify 
that  the  above  and  foregoing  Is  a 
correct,  true,  and  complete  transcript 
In  the  case  of  [describing  the  case] 
.  .  .  District  Clerk,"  Is  sufficient. 
Humphrey  v.  State,  3  Okl.  Cr.  504, 
506.  106  P  978,  139  AmSR  972. 

87.     State  v.  Hemrlck,  62  Iowa  414, 

17  NW   694;   Cheesebourge   v.    State, 

70  Tex.  Cr.  612,  157  SW  761;  State 
v.  Tandell,  34  Wash.  409,  76  P  988; 
Koppala  V.  State,  16  Wyo.  398,  89, 
P    676,    93    P    962. 

98.  Dutchardt  v.  Peo.,  12  111.  A. 
299;  Rowan  v.  State,  184  Ind.  899. 
Ill  HE  431;  Vanderkarr  v.  State,  51 
Ind.  91.  See  also  supra  !  3440  text 
and  note  10. 

99.  Oliver  v.  State,  54  Fla.  93, 
44  S  712;  Kennard  v.  State,  42  Fla. 
681,  28  S  858;  Gray  v.  State,  42 
F^a.  174,  28  S  63;  Roberson  v.  State, 
40  Fla.  609,  24  S  474;  Davis  v.  State, 
36  Fla.  614,  17  S  565;  Lovett  V.  State, 
33  Fla.  389,  14  S  837;  Garner  v. 
State,   81   Fla.   170.   12   S  638. 

30.  State  V.  Lambert,  98  N.  C. 
618. 

81.    Powers  V.  State,  87  Ind.  144. 

32.  State  V.  Page,  12  Nebr.  356, 
11  NW  459. 

33.  Terr.  v.  Flowers,  2  Mont. 
392 

34.  Berge  T.  Com.,  158  Ky.  424, 
165  SW  410:  Flowers  v.  Com.,  153 
Ky.  436,  155  SW  740;  Ashley  v.  (3om., 

18  KyL  238;  Barks  v.  State,  11  Okl. 
Cr.  .446,  147  P  1065:  State  v.  Morgan, 
65  Or.  314,  182  P  957;  State  v.  Doug- 
las, 56  Or.  20,  107  P  957;  State  v. 
Dlckerson,  55  Or.  390,  106  P  790. 
And  see  cases  Infra  note  35. 

[a]  Th*  ttm*  for  llUa|r  tta*  trail' 
■crijit  oannot  ha  exteikded  ny  an  order 
nnao  pro  tnno  either  by  the  trial 
court  or  by  the  appellate  court  after 
the  statutory  time  for  filing  copies 
of  the  transcript  has  expired.  State 
V.  Keeney.  82  Or.  400,  161  P  701: 
State  V.  Morgan,  66  Or.  314,  132 
P  967. 

35.  Ala.— Keeble  v.  State,  14  Ala. 
A.  31,  70  S  971;  Cameron  v.  State, 
(A.)  69  S  400;  Pridgin  v.  State,  (A.) 
69  S  399;  Trautwlne  v.  State,  (A.) 
69  S  399;  Mitchell  v.  State.  (A.)  69 
S  399;  Upshaw  v.  State,  11  Ala.  A. 
810,  66  S  821;  Splgner  v.  State.  7  Ala. 
A.  659,  60  S  737;  Powell  ▼.  State,  6 
Ala.   A.   150.    69   S    328. 

Ark. — Bromley  v.  State,  97  Ark. 
116,  133  SW  813;  Smith  v.  State,  48 
Ark.   148,   2   SW   661. 

C!al. — Peo.  V.  Frlnk,   2  (SU.  ITnrep. 


trial  are  not  self -substantiating,  but  must  be  authen- 
ticated otherwise  in  the  transcript.*'  The  court  to 
which  the  transcript  is  transmitted  is  the  sole  judge 
as  to  whether  or  not  it  is  properly  certified  and 
verifled.*" 

[$  3442]  d.  FlUog.  A  transcript  is  filed  by  its 
delivery  to  the  clerk  and  not  by  his  indorsement 
thereon.*^  Under  some  statutes  the  transcript  can- 
not be  filed  except  by  leave  of  court."  Except 
where  the  statutory  provisions  fixing  a  time  for  filing 
a  transcript  are  held  to  be  merely  directory,"  the  fil- 
ing of  the  transcript  within  the  time  prescribed  by 
law  or  within  an  extension  thereof  allowed  by  the 
court  is  generally  considered  a  jurisdictional  re- 
quirement,** and  a  failure  to  file  the  transcript 
within  the  proper  time,*"  or  tp  file  it  in  the  proper 

Cas.  736,  12  P  616;  Peo.  v.  White, 
28  Cal.   A.   736,   153  P  964. 

Oa. — Pearson   v.   State,   93  Qa.   216, 

18  SB  648;  Wlnshlp  v.  State,  93  Ga. 
215,  18  SB  649;  Calhoun  v.  State,  91 
Qa.  112.  16  SE  379;  Calloway  v. 
State,  91  Ga.  112,  16  SE  379;  Roe- 
buck V.  State,  64  Ga.  699;  Phllo  v. 
State,   54   Ga.   697. 

Ind. — McLaughlin  v.  State,  66  Ind. 
193;  Price  v.  State,  74  Ind.  553;  Mc- 
Laughlin v.  State,  66  Ind.  103;  Win- 
sett  V.  State,  54  Ind.  437;  Llchtenfels 
V.  SUte,  53  Ind.  161;  Hubert!  v. 
State,  50  Ind.  374;  Parker  v.  State,  61 
Ind.    A.    186,    111    NE    631. 

Iowa. — State -T.  Wlndahl,  96  Iowa 
470,  64  NW  420. 

Kan. — State  v.  Chllberg,  80  Kan. 
65.  101  P  467;  Toungberg  v.  Smart.  70 
Kan.  299.  78  P  422;  State  V.  Mc- 
Ewen,  12  Kan.  37. 

Ki'. — Lane  v.  Cora.,  161  Ky.  829, 
170  SW  627;  Berge  v.  Com.,  158 
Ky.  424,  166  SW  410:  Com.  v.  Lee, 
154  Ky.  717,  159  SW  522;  Flowers  v. 
Com.,  153  Ky.  436,  155  SW  740;  Smith 
V.  Com.,  146  Ky.  751.  143  SW  881: 
Stamper  "v.  Com.,  100  SW  1184,  30 
KyL  1296;  Com.  V.  Schlltzbaum.  76 
SW  836,  26  KyL  1022;  Com.  v.  Nel- 
son, 78  SW  751,  24  KyL  2155;  Com. 
V.   F.   S.   Ashbrook  Co.,   43    SW    399, 

19  KyL  1337;  Com.  v.  Howard,  81 
Ky.  67;  Com.  v.  Adams.  16  B.  Mon. 
338;  Com.  v.  Cole,  9  KyL  685;  Met- 
calf  V.  Com.,  8  KyL  647,  1  SW  878; 
Prater  v.  Com.,  4  KyL  370;  McBl- 
rouge  V.  Com.,  1  Ky.  Op.  446. 

La. — State  v.  Saucier,  133  La.  496, 
63  S  602;  State  V.  Thomas.  132  La. 
377,  61  S  408;  State  v.  Austin,  118 
Lb.  724,  43  S  387;  State  v.  Barranger, 
106  La.  352.  31  S  18;  State  v.  Rut- 
ledge,  48  La.  Ann.  648,  16  S  397: 
State  V.  JoUvette,  43  La.  Ann.  609,  3 
S  121:  State  v.  Joseph,  40  La.  Ann. 
6,  8  S  406;  State  v.  Cocoran,  38  La. 
Ann.  849;  State  v.  Francis,  88  La. 
Ann.    464. 

Md.— Clark  v.  State,  68  Md.  181, 
11   A   762. 

Mo. — State  v.  McHenry,  188  SW 
187;  State  v.  Conners,  258  Mo.  330, 
167  SW  429;  State  v,  Leibtlg.  258 
Mo.  439,  161  SW  674;  State  v.  Leon- 
ard, 250  Mo.  406,  1,67  SW  305;  State 
V.  Short,  250  Mo.  831,  157  SW  806; 
State  V.  Dempsey,  168  Mo.  A.  298, 
163   SW   1064. 

Nebr. — DIrksen  v.  State,  86  Nebr. 
334.    125   NW  818. 

N.  M. — Terr.  v.  Archibeque,  9  N.  M. 
841.   54  P  233. 

N.  C— State  v.  Tmll.  169  N.  C. 
363.  86  SE  133. 

Okl.— Peyton  v.  State,  (Cr.)  163  P 
719;  Ogee  v.  State.  8  Okl.  C!r.  722, 
125  P  1093;  Self  v.  State,  8  Okl.  Cr. 
70.  126  P  582;  Weston  v.  State.  7  Okl. 
Cr.  39.  121  P  791;  Ely  v.  State,  « 
Okl.  Ct.  723.  122  P  731;  Alexander 
v.  State,  6  Okl.  O.  638,  117  P  722; 
Farmer  v.  State,  6  Okl.  Cr.  151,  114 
P  753;  Lee  v.  State,  (Cr.)  Ill  P  814; 
Harkness  v.  Terr.,  3  Okl.  Cr.  628,  106 
P  568. 

Or. — State  v.  Keeney,  82  Or.  400, 
161  P  701;  State  v.  Morgan,  66  Or. 
814,  182  P  967;  State  v.  Webb,  69  Or. 
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«ourt,'*  is  fatal  to  the  appeal,  unless  good  cause  is 
shown  why  it  was  not  properly  filed."^  A  stipulation 
or  agreement  by  counsel  for  delay  does  not  justify 
A  disregard  of  the  statute.**  Where  the  duty  of  fil- 
ing the  transcript  in  proper  time  is  a  personal  one 
devolving  on  appellant,  a  delay  is  not  excused  by 
showing  that  the  clerk  was  requested  and  had  prom- 
ised to  file  the  same;*'  nor  is  it  excused  by  delay 
eaused  in  the  mail,*"  or  express;**  or  by  the  fact 
that  counsel  was  waiting  to  have  the  bill  of  excep- 
tions settled.**  Where  no  extension  of  time  was 
asked  delay  in  filing  the  transcript  is  not  excused 
by  the  inability  of  the  clerk  to  eqpy  it  in  time,** 
or  by  the  fact  that  he  mislaid  the  record  or  papers 
and  did  not  find  them  until  after  tl)e  time  for  filing 
the  transcript  had  expired.**  But  where  it  is  the 
duty  of  the  clerk  to  forward  promptly  the  record 
on  appeal  his  n^lect  or  inadvertence  does  not 
operate  to  the  detriment  of  appellant,*'  especially 
where  it  was  filed  before  the  next  call  of  the  calen- 
dar.** But  if  the  clerk's  failure  to  file  it  in  time 
is  imputable  to  appellant  the  appeal  will  not  be  con- 
sidered.*' 

In  the  federal  courts.  The  failure  of  appellant  to 
file  the  transcript  in  the  circuit  court  of  appeals 
within  the  proper  time  is  not  jurisdictional  and  tot 
cause  shown  the  court  in  its  discretion  may  permit 
it  to  be  filed  subsequently.**    The  supreme  court  has 


frequently  declared  that  it  has  no  jurisdiction  to 
hear  and  determine  a  case,  where  the  transcript  has 
not  been  filed  during  the  term  next  succeeding  that 
in  which  the  writ  of  error  was  sued  out  or  the  ap- 
peal taken.**  This  rule,  however,  is  subject  to  ex- 
ceptions,'"' which  are  as  well  established  as  the  rule 
itself."*  In  cases  falling  within  such  exceptions  a 
failure  to  file  the  transcript  within  the  prescribed 
period  will  not  be  regarded  as  fatal  if  it  appears 
that  appellant  has  not  been  guilty  of  laches  or  want 
of  diligence.*^  If  the  parties  appear  and  without 
objection  go  to  a  hearing  in  a  cause  docketed  after 
the  return  term  a  judgment  on  appeal  will  not  be 
void  for  want  of  jurisdiction.'*  Dismissal  for  fail- 
ure to  file  the  transcript  in  time  is  no  bar  to  the 
prosecution  of  an  appeal  de  novo,  provided  this  is 
done  within  the  time  prescribed  for  taking  ap- 
peals.** 

[(  3443]  e.  Printing.  As  a  rule  appellant  ia 
required  by  statute  or  rule  of  court  to  furnish  a 
printed  transcript  or  abstract  of  the  record,**  al- 
though in  some  jurisdictions  it  may  be  either  printed 
or  typewritten,**  and  in  others  it  is  the  duty  of  the 
appellate  court  to  examine  the  record  and  asrard  a 
new  trial,  or  reverse  or  affirm  the  judgment,  or  give 
such  judgment  as  it  seems  ought  to  have  been  given 
below,  notwithstanding  appellant  fails  to  furnish  a 
;.  printed  abstract  of  the  record."    Even  when  print- 


236,  117  P  272;  State  v.  Tucker.  B7 
Or.  69,  110  P  392;  State  v.  Douglas, 
56  Or.  20,  107  P  957;  State  v.  DJck- 
erson,  65  Or.  390,  106  P  790;  State 
V.  Bovee,  11  Or.  57,  4  P  520. 

Tex. — Moore  v.  State,  33  Tex.  603; 
MiUlcan  v.  State,  26  Tex.  365;  Messer 
V.  State,  74  Tex.  Cr.  96.  167  SW  342; 
Meyer  v.  State,  72  Tex.  Cr.  98,  160 
SW  1190;  Francis  v.  State,  70  Tex. 
Cr.  243.  156  SW  1167;  Walker  v. 
State,  70  Tex.  Cr.  84,  156  SW  206; 
Sandlfer  v.  State,  63  Tex.  Cr.  361, 
139  SW  1156;  Phillip  v.  State,  60 
Tex.  Cr.  431,  182  SW  356;  Hardt 
V.  State,  13  Tex.  A.  426;  Perry  v. 
State.  9  Tex.  A.  371. 

Utah.— State  v.  Grisollo,  162  P  613. 

[a]  OompwtatloB  of  tiio*. — (1) 
The  time  bef^lns  to  run  from  the 
slKningr  of  the  Judgment.  Carroll  v. 
Com,,  164  Ky.  599,  175  SW  1043.  (2) 
Where  defendant  gives  notice  of  ap- 
peal at  the  time  of  entry  of  the  Judg- 
ment and  later  flies  another  notice 
the  first  notice  will  be  deemed  aban- 
doned and  the  time  for  filing  the 
transcript  will  run  from  the  date  of 
the  giving  of  the  last  notice.  State 
V.   Miller,   80  Wash.    487,   141   P  1139. 

36.  State  v.  Cohn,  38  La.  Ann. 
42;  State  v.  Joseph,   38   L.a.  Ann.   33. 

37.  Campbell  v.  State.  182  Ala.  18, 
62  S  57;  Keeble  v.  State,  14  Ala.  A. 
31.  70  S  971:  Spigner  v.  State,  7  Ala. 
A.  669,  60  S  737;  Lampley  v.  State, 
«  Ala.  A.  23.  60  S  415;  State  v. 
Phelps,  132  L'a.  399,  61  S  415;  State 
V.  Webb,  59  Or.  235.  117  P  272-  State 
V.  Wilson.  7  Wash.  502,  35  P  377. 

[al  Thna  (1)  a  delay  of  one  day 
In  filing  the  transcript  Is  excusable 
where  such  delay  was  due  to  the 
serious  Illness  of  defendant's  coun- 
sel. Keeble  v.  State.  14  Ala.  A.  31, 
70  S  971.  (2)  An  appeal  will  not 
lie  dismissed  for  appellant's  failure 
to  file  his  transcript  and  briefs  with- 
in the  required  time,  when  he  has 
at  all  times  been  endeavoring  in  good 
faith  to  prosecute  the  appeal  and  the 
delay  has  been  owing  to  a  misun- 
derstanding with  the  clerk  of  the 
lower  court.  State  v.  Wilson,  7 
Wash.  502,  36  P  877. 

38.  Slverberg  v.  State,  30  Ark.  39; 
Berge  v.  Com..  158  Ky.  424,  165  SW 
410;  Putnam  v.  Com.,  109  SW  90S, 
33  KyL  266:  Com.  v.  McCready,  2 
Mete.  (Ky.)  976;  State  v.  Keeney,  82 


Or.   400,   161  P  701. 

39.  State  V.  Caldwell,  21  Mo.  A. 
646. 

40.  Gusslo  V.  State,  11  Okl.  Cr. 
671,  143  P  207;  Alexander  v.  State, 
11  Okl.  Cr.   110.  143  P  205. 

41.  Flowers  v.  Com..  153  Ky.  436, 
155  SW  740;  Barks  v.  State,  11  Okl. 
Cr.   446,  147  P  1065. 

4a.  State  V.  Dickerson,  56  Or.  390, 
106  P  790. 

43.  Smith  V.  Com.,  146  Ky.  751, 
143  SW  381. 

44.  Berge  v.  Com..  158  Ky.  424, 
166  SW  410;  Stratton  v.  Com.,  84 
Ky.    190,    1    SW    83,    8    KyL,    77; 

[a]  WlinL  papers  have  been  mla- 
laUl  in  the  lower  court,  because  of 
which  the  transcript  cannot  be  filed 
in  time,  an  order  extending  the  time 
must  be  procured  or  the  appellate 
court  may  not  entertain  the  appeal. 
Stratton  v.  Com.,  84  Ky.  190,  1  SW 
83, V  8    KyL    77. 

45.  State  V.  Clay.  121  La.  629,  46 
S  616;  State  v.  Bevell,  47  La.  Ann. 
48,  16  S  668;  State  v.  Johnson,  179 
Mo.  A.  344,  166  SW  853:  McDanlel  v. 
State,  (Tex.  Cr.)  186  SW  320;  Med- 
ford  V.  State,  76  Tex.  Cr.  250,  174  SW 
607;  Lord  v.  State,  73  Tex.  Cr.  109, 
164  SW  1021;  Gould  v.  State,  69  Tex. 
Or.  250,  153  SW  326;  Terry  v.  State, 
60  Tex.  Cr.  60.  130  SW  1004;  Davis 
v.  State.  62  Tex.  Cr.  646.  107  SW 
828 

40.  Campbell  v.  State,  182  Ala.  18, 
62  S  57;  White  v.  State.  12  Ala.  A. 
160.    68    S    521. 

47.  State  v.  Williams,  55  Or.  143, 
106  P  718;  Lord  v.  State.  73  Tex. 
Cr.  109.  164  SW  1021;  Francis  v. 
State,   70  Tex.  Cr.  243.  156   SW  1167. 

48.  Freeman  v.  V.  8..  227  Fed.  732, 
142  CCA  256  (holding  further  that 
placing  the  case  on  the  calendar  be- 
fore the  transcript  was  filed  was 
equivalent  to  an  indefinite  enlarge- 
ment of  time  to  file  it). 

49.  Freeman  v.  IT.  S.,  227  Fed. 
732,  142  CCA  266  (elaborately  review- 
ing decisions,  all  of  which  were  In 
civil  cases).  See  also  Appeal  and 
Error  S  2206. 

ral  Baoson  for  ralat.— Mr.  Justice 
Miller  explained  that  these  cases 
rest  on  the  general  principle  that  all 
writs  which  have  not  been  served 
and  under  which  nothing  has  been 
done  expire  on  the  day  to  which  they 


are  made  returnable.  "They  no  lon- 
ger confer  any  authority;  an  attempt 
to  act  under  them  is  a  nullity,  and 
new  writs  are' necessary,  if  the  party 
wishes  to  proceed."  Mussina  v.  Ca- 
vazos,  6  Wall.  (U.  S.)  355,  358,  18 
L.  ed.   810. 

50.  U.  S.  v.  Gomes,  3  Wall.  (U.  S.) 
762,  18  L.  ed.  212;  Freeman  y.  U.  S.. 
227  Fed.  732,  142  CCA  256. 

[a]  Ezcantloiia  to  mI«.^The  rule 
does  not  apply:  (1)  Where  the  party 
who  takes  the  appeal  la  prevented 
from  obtaining  the  transcript  by  the 
fraud  of  the  other  party.  U.  S.  v. 
Gomez.  3  Wall.  (U.  S.)  762,  18  L. 
ed.  212;  Freeman  v.  U.  S.,  277  Fed. 
732,  736,  142  CCA  256.  (2)  Where 
the  party  is  prevented  from  obtain- 
ing the  transcript  by  the  order  of 
the  court.  U.  S.  v.  Gomez,  supra; 
FYeeman  v.  V.  S.,  supra.  (3)  Where 
the  party  is  prevented  from  obtain- 
ing the  transcript  by  the  contumacy 
of  the  clerk.  U.  8.  v.  Gomes,  supra; 
Freeman  v.  U.  S..  supra.  (4)  "We  do 
not  understand  that  the  exceptions  to 
the  rule  above  enumerated  are  In- 
tended as  necessarily  exclusive  of  all 
others."     Freeman  v.  U.  S.,  supra. 

Bl.  U.  S.  v.  Gomez.  3  Wall.  (U.  S.) 
752,  18  L.  ed.  212;  Freeman  v.  U.  S., 
227  Fed.  732,   142  CCA  256. 

Sa.  Freeman  v.  U.  S.,  227  Fed.  732, 
142  CCA  256. 

63.  Grlgsby  V.  Purcell,  99  V.  S. 
505,  507,  25  L.  ed.  354  [quot  Freeman 
V.  U.  S..  227  Fed.  732,  736,  142  CCA 
2561. 

"The  real  objection  is  not  that  thia 
court  has  no  Jurisdiction,  but  that 
the  plaintiff  in  error,  or  the  appel- 
lant, as  the  case  may  be,  has  failed 
to  duly  prosecute  his  suit,  and  this 
objection  may  be  taken  advantage  of 
by  the  court  upon  Its  own  motion,  or 
by  the  appellee  or  the  defendant  In 
error  at  any  time  before  hearing." 
Per  Walte,  C.  J.,  in  Grlgsby  v.  Pur- 
cell, supra. 

64.  Freeman  ■*  U.  S„  227  Fed.  732, 
142  CCA  256. 

65.  Peo.   V.   Bristol.   22   Mich.    299; 

Peo.   V.  .    4  HowPr    (N.   T.)    417; 

State  V.  Syverson.  87  S.  D.  493,  159 
NW  40.  See  also  Appeal  and  Error 
]    2184. 

66.  Padgett  v.  State,  64  Fla.  389, 
59   S   946.   AnnCasl914B  897. 

67.  State    v.    Lane,    (Mo.    A.)    180 


For  latsr  oass,  dfytlopatenta  and  obaiifM  tn  th«  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  is  required  this  reqiuTement  may  be  waived  or 
suspended  in  a  proper  case,^^  as  where  a  waiver  is 
asked  on  the  grotud  of  appellant's  poverty,"  or 
nnder  some  statutes  it  may  in  such  ease  be  ordered 
printed  at  the  expense  of  the  county;"*  but  where 
the  appeal  has  been  prematurely  taken,"  an  order 
directing  the  transcript  to  be  so  printed  will  be  re- 
fused.** 

[i  3444]  6.  Defects,  Objections,  and  Amend- 
mrait  or  Oorrectioii — a.  CondnsiTeness  of  Bedtals 
in  Kecord.  As  a  general  rule  reeitals  in  the  record 
on  appeal  as  to  the  proceedings  at  the  trial  import 
absolute  verity,"  and  while  in  some  jurisdictions 


the  appellate  court  has  power  to  ascertain  such  mat- 
ters of  fact  as  may  be  necessary  to  its  jurisdiction 
by  affidavits  or  otherwise,'*  the  general  rule  is  that 
a  record  on  appeal  cannot  be  impeached  by  the  cer- 
tificate of  the  cleric,*''  or  other  extrinsic  evidence,** 
although  the  date  indorsed  on  a  bill  of  exceptions 
as  the  date  of  filing  may  be  aided  by  an  affidavit 
showing  the  time  of  filing.*'  Nor  can  the  record  be 
amended  by  agreement  of  eonnsel  to  show  a  fact 
which  it  did  not  originally  show;'*  and  a  supple- 
mental record  supplying  proof  of  the  introduction  of 
evidence  on  the  trial  cannot  be  permitted.*'  So  the 
certificate  to  a  bill  of  exceptions,'"  or  the  certificate 


S^7  394 

58.  State  V.  Earl,  66  Iowa  84.  23 
NW  275. 

59.  State. V.   Earl,   66   Iowa  84,   28 

>rw  275;  Peo.  ▼.  ,  4  HowPr  (N. 

T.)   417. 

60.  Peo.  V.  Conroy,  IBl  N.  T. 
>43.  45  NE  946. 

Anpaala  la  fonaa  pavp«tla  see  0U- 
pra  i  3375. 

ei.     See  supra  i  3362  et  seq. 

68.  Peo.  V.  Ward.  138  Cal.  684,  72 
P  343  (appeal  before  final  Judg- 
ment). 

63.  Ala. — Washington  v.  State,  188 
.'Via.  101.  66  8  34;  Clemons  v.  State, 
167  Ala.  20,  62  S  467;  Jackson  v. 
State,  142  Ala.  6S,  37  S  920;  Gray  v. 
State,  63  Ala.  66;  State  v.  Qreenwood, 
5  Port.  474. 

Ark. — Motley  v.  State,  106  Ark.  608, 
152  SW   140. 

Cal. — ^Peo.  V.  RoMlle,  78  Cal.  84, 
10  P  36;  Peo.  v.  Shehadey.  12  Cal.  A. 
(48.  108  P  146;  Peo.  v.  Long,  7  Cal. 
A.  27,  93  P  387;  Peo.  v.  Collins,  6 
Cat.  A.  492,  92  P  513. 

Colo. — ^Henwood  v.  Peo.,  67  Colo. 
S44.  143  P  373,  AnnCa8l916A  1111 
(bill  of  exceptions). 

D.  C. — Johnson  v.  U.  S.,  88  App. 
347  [aS  225  U.  S.  405,  32  SCt  748,  56 
L.  ed.  1142]. 

Fla. — Mendenhall  v.  State,  71  Fla. 
552,  72  S  202;  Davis  v.  State,  47 
Fla.  26,  36  S  170;  Bryan  v.  State. 
41  Fla.  648,  26  S  1022;  Reynolds  v. 
State,  34  Flar  176,  16  S  78;  Cherry  v. 
State.    6   Fla.   679. 

6a. — Smith  T.  State,  118  Ga.  88.  44 
SB  827;  Spear  v.  State,  17  Ga.  A. 
540,  87  SK  826;  Wallace  v.  State,  17 
Ga  A.  434,  87  SE  681;  Coulson  V. 
State,    13   Oa.   A.    148,    78   SB  1108. 

ni. — Eastman  v.  Peo.,  93  III.  112; 
Schtrmer  v.  Peo.,  33  HI.  276:  Peo.  v. 
De  Joy,  198  111.  A.  361;  Chicago  v. 
Meyers.  183  ni.  A.  345. 

Ind.  T. — Gardner  v.  V.  S.,  6  Ind.  T^ 
150,    82    SW    704. 

Iowa. — State  ▼.  Seery.  85  Iowa 
(52.    64    NW    631. 

Ky. — Turner  v.  Com.,  80  SW  197, 
25  KyL  2161;  Cummins  v.  Com.,  6 
KyL  200. 

La. — State  v.  Sehon,  137  I<a.  83, 
(8  S  221;  State  v.  Bellard,  132  La. 
491,  61  S  537:  State  v.  Griggsby,  117 
La.  1046,  42  S  497;  State  v.  Williams, 
111  La.  206,  35  S  621;  State  v.  Hoore, 
S2  La.  Ann.  605,  26  8  1001;  State  v. 
Prade,  60  La.  Ann.  914,  24  8  642; 
State  ▼.  Leftwlch.  46  La.  Ann.  1194, 
15  S  411;  State  v.  Perkins,  45  La.  Ann. 
689,  12  S  752;  State  v.  Marcus,  44  La. 
Ann.  978.  11  S  576. 

Mass. — Com.  v.  Thornton,  14  Gray 
43. 

Minn. — State  v.  O'Hagan,  124  Minn. 
58.  144  NW  410;  State  v.  Ronk,  91 
Minn.  419.  98  NW  334. 

Miss. — Ourley  v.  State.  101  Miss. 
190.  57  S  665;  Vaughan  v.  State,  11 
Miss.    553. 

Mo. — State  ▼.  Beedle,  180  SW  888; 
SUte  V.  Ueyer.  (A.)  193  SW  966; 
SUte  V.  Wilson,  161  Mo.  A.  301,  143 
SW  534. 

Mcnt. — In  re  Thompson,  9  Mont. 
J81^   28    P    933. 

Ncfbr. — Morgan  r.  State,  61  Nebr. 
«72,  71  NW  788. 

N.  IL— State   v.   Analla,   18   N.   M. 
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294,  136  P  600;  Terr.  v.  Donahue,  16 
N.   M.   17.   11. T  P  601. 

N.  J. — State  V.  Williams,  89  N.  J. 
L.    234,    98   A   416. 

N.  T.— Peo.  V.  Bowser.  196  N.  Y. 
296.  89  NE  818;  Peo.  y.  Rlmlerl,  180 
N.  Y.  163.  72  NE  1002;  Peo.  v.  Chllds, 
87  App.  DiT.  474,  84  NYS  863;  Peo.  v. 
Chamberlain)  92  Misc.  720.  157  NYS 
535. 

N.  C. — State  V.  Chaffln,  125  N.  C, 
660,  34  SE  516;  State  v.  Debnam,  98 
N.  C.  712,  3  SE  742;  State  v.  Cox.  28 
N.  C.  440;  State  v.  Reld.  18  N.  C.  877, 

28  AmD  572. 

Okl.— Moody  v.  State,  (Cr.)  164  P 
676;  Wood  v.  State,  4  Okl.  Cr.  436, 
112  P  11,  18.  45  LRANS  673  [cit  Cyc]. 

Or. — State  v.  Holloway,  57  Or.  162, 
110  P  397.  791;  State  v.  Ryan,  56  Or. 
524,  108  P  1009;  Gay  v.  Eugene,  63  Or. 
289,  100  P  306,  18  AnnCas  188. 

Pa. — Taylor  ▼.  Com.,  44  Pa.  131. 

S.  D. — State  v.  Pearse,  19  S.  D.  76, 
78,  102  NW  222   [olt  Cyc]. 

Tenn. — Lynch  v.  State,  99  Tenn. 
124,  41  SW  348-  Lemons  v.  State,  97 
Tenn.  660,  37  SW  652 

Tex. — Fields  v.  State,  43  Tex.  214; 
Tulley  V.  State,  77  Tex.  Cr.  263,  178 
SW  864;  BiEzell  v.  State,  72  Tex.  Cr. 
442,  162  SW  861;  Vernon  v.  State,  72 
Tex.  Cr.  287.  162  SW  499;  Whorton  v. 
State,  69  Tex.  Cr.  1,  162  SW  1082; 
Stevens  v.  State,  68  Tex.  Cr.  282,  160 
SW  944;  Wragg  v.  State,  65  Tex.  Cr. 
131,  145  SW  342;  Betts  v.  State.  65 
Tex.  Cr.  358,  144  SW  677;  Sandoloskl 
V  State,  65  Tex.  Cr.  33.  143  SW  151: 
Sparks  v.  State,  64  Tex.  Cr.  610,  142 
SW  1183;  Woodward  v.  State.  58 
Tex.  Cr.  412,  126  SW  271;  VUlereal 
V.  State,  (Cr.)  61  SW  715;  Jones  v. 
State,  83  Tex.  Cr.  7,  23  SW  793; 
Crist  V.  State.  21  Tex.  A.  361,  17  SW 
260:  Cross  v.  State,  11  Tex.  A.  84; 
Kennedy  v.  State.  9  Tex.  A.  399. 

Va. — Anderson  v.  Com.,  100  Va.  860, 
42  SE  865. 

Wash. — State  v.  Smith,  95  Wash. 
271,  168  P  769;  State  v.  Miller,  78 
Wash.  268,  138  P  896;  State  v.  Cimlnl, 
53  Wash.  268,  101  P  891;  State  v.  Nel- 
son, 39  Wash.  221,  81  P  721;  State  v. 
Dunn,  22  Wash.  67,  60  P  49. 

W.  Va. — Younger  v.  State,  2  W. 
Va.   679,  98  AmD  791. 

Wis. — Gordon  v.  State,  168  Wis.  32, 
147  NW  998   (bill  of  exceptions). 

See  also  Appeal  and  Error   §   2287. 

[a]  ninatrstion. — Even  though  af- 
fidavits, as  a  matter  of  fact,  were  not 
sworn  to,  they  must  be  treated  as 
having  been  properly  sworn  to  and 
signed,  where  they  so  appeared  as 
incorporated  In  the  bill  of  exceptions 
verified  by  the  trial  Judge.  Wallace 
V.   State,   17  Ga.  A.   434.   87  SE  681. 

64.  Vance  v.  State,  34  Tex.  Cr.  395, 
SO  SW  792;  Smith  v.  State,  4  Tex.  A. 
626.  And  see  statutory  and  constitu- 
tional provisions. 

66.  Watson  v.  Com.,  85  Va.  867,  9 
SE  418. 

6fl.  Ala. — Gray  v.  State,  63  Ala.  66; 
Collins  V.  State.  14  Ala.  A.  64.  70  S 
995 

Cal. — Peo.  V.  Smalling,  94  Cal.  112, 

29  P  421;  Peo.  v.  Jordan,  66  Cal.  10, 
4  P    773.  56  AmR  73. 

Colo. — Rude  v.  Peo.,  44  Colo.  3.84, 
99  P  317;  Van  Honton  v.  Peo.,  22 
Colo.  53,  43  P  137. 


D.  C— Talty  v.  D.  C,  20  App.  489. 

111.— Hughes  V.  Peo.,  116  III.  830,  6 
NE  55. 

Ind.— Ferris  v.  State,  166  Ind.  224, 
69  NE  475;  Case  v.  State,  5  Ind.  1. 

Ky, — Dodson  v.  Com.,  78  SW  874, 
25  KyL  1765. 

La. — State  V.  C!allegari,  41  La.  Ann. 

578.  7  S  130.  . 

Mich. — Peo.  V.  Brennan,  79  Mich. 
362.   44  NW  618. 

Miss.— Kelly  v.  State,  113  Miss. 
860,  74  S  679. 

Mo. — State  V.  Blunt,  110  Mo.  822,  1* 
SW  650. 

N.  Y.— Peo.  V.  Fuchs,  71  Misc.  67. 
129  NYS  lOtl. 

Okl.— Jenkins  v.  State,  11  Okl.  Cr. 
168,  146  P  500;  Thorp  v..State,  6  Okl. 

0.  596,  116  P  609. 

-     Or. — State  v.  HoUoway,  67  Or.  162, 
110  P  897.  791. 

S.  C. — State  V.  Avant,  85  S.  C.  570, 
67  SE  908. 

Tex. — Howard  v.  State,  77  Tex.  C!r. 
185,  178  SW  506;  Blzzell  v.  State,  72 
Tex.  Cr.  442,  162  SW  861;  Boyd  v. 
State,  72  Tex.  Cr.  452.  162  SW  850 
(attack  on  statement  of  facts);  Oa- 
vens  V.  State.  56  Tex.  Cr.  619,  117  SW 
156,  16  AnnCas  907;  Moore  v.  State, - 
47  Tex.  Cr.  410,  83  SW  1117;  Little- 
fleld  V.  State,  (Cr.)  80  SW  85.  But 
see  Laudermilk  v.  State,  47  Tex.  Cr. 
427,  430,  83  SW  1107  (where  the  court 
said  that.  If  it  could  be  shown  by 
affidavit  that  the  trial  court  had  qual- 
ified, a  bill  of  exceptions  without  ap- 
pellant's knowledge  or  iconsent,  "cer- 
tainly the  affidavit  must  disclose 
some  Injury  to  the  appellant  by  the 
action  of  the  court"). 

Wash. — State  v.  Schuman,  87 
Wash  590,  152  P  3;"  State  v.  Holmes, 
12  Wash.  169,  40  P  735,  41  P  887. 

W.  Va. — State  v.  Tucker,  62  W.  Va. 
420,    44    SE   427. 

Ont. — Rex  t.  Farrell,  16  Ont.  L. 
100,   10   OntWR  790. 

See  also  Appeal  and  Error  |  2288. 

87.  Sargent  v.  State,  61  Tex.  C!r. 
34,  133  SW  885.  See  also  Appeal  and 
Error   J   2288. 

68.  See  Infra  1  3451. 

69.  International  Harvester  Co.  v. 
Com..  147  Ky.  557.  144  SW  1070. 

70.  Ark— Nelms  v.  State,  117  Ark. 
188,  174  SW  238;  Quertermous  v. 
State,  114  Ark.  452.  170  SW  225;  Beal- 
mear  v.  State,  104  Ark.  616,  150  SW 
129. 

Colo. — Hen  wood  v.  Peo.,  57  Colo. 
644,  143  P  373,  AnnC^8l916A  1111. 

Ga. — Woolf  V.  State.  104  Ga.  686, 
30   SE   796;   Jones   V.   State,   100   Oa. 

579.  28  SE  398. 

111.— Holland  v.  Peo.,  132  HI.  A.  449. 

La. — State  v.  Carmouche,  141  La. 
326,  75  S  68;  State  v.  Bellard,  132 
La.  491,  61  S  537;  State  v.  Rlggio, 
124  La.  614.  50  S  600;  State  v.  Wil- 
liams. Ill  La.  205,  35  S  521. 

Mont. — State  v.  O'Bryan,  18  Mont. 

1,  43  P  1091,   44  P  399. 

N.  J.— Ryan  v.  State,  60  N.  J.  L. 
33.  36  A  706  [rev  on  other  grounds 
60  N.  J.  L.  562,  38  A  672]. 

Tex. — General  Bonding,  etc.,  Ins. 
Co.  V.  State,  73  Tex.  Cr.  649,  165  SW 
615;  Moore  v.  State,  65  Tex.  Cr.  463, 
144  SW  598;  Marsden  v.  State,  59  Tex. 
Cr.  36.  126  SW  1160  (certificate  of 
refusal  to  sign):  Cravens  y.  State,  66 
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of  tbe  trial  eonrt  as  to  the  dispoBition  of  a  ease/* 
will  be  accepted  as  true;  and  where  the  record  showB 
nothing  to  the  contrary  it  will  be  preaumed  that  the 
judge  signed  the  bill  of  exceptions  when  presented 
and  the  clerk  filed  it  when  signed.'''  It  has  been 
held,  however,  that  the  court  will  not  assume  the 
correctness  of  copies  of  the  indictment,  venire,  jury 
lists,  etc.,  which  have  not  been  certified  by  the  court 
below.''  Statements  of  the  trial  judge  incorporated 
in  a  bill  of  exceptions  will  likewise  be  accepted  as 
correct,'^  although  it  has  been  held  that  this  rule 
does  not  apply  where  the  trial  court  was  not  a  court 
of  record  f  and  in  some  jurisdictions  his  statements 
will  not  be  accepted  as  conclusive  if  questioned  on 
appeal,  but  the  appellate  court  may  order  an  inves- 
tig^ation  in  such  manner  as  it  sees  fit.'"  Qualiflca^ 
tions  of  the  trial  judge  to  a  bill  of  exceptions  will 
control  the  recitals  of  the  bill  in  the  absence  of  a 
contest  by  appellant ;''''  and  an  appellant  who  accepts 


and  files  a  bill  of  exceptions  aa  qualified  by  the  trial 
judge  is  bound  by  the  qnalifications,'^  although  ac- 
cording to  some  authorities  where  a  bill'  of  excep- 
tions aa  qualified  by  the  court  and  a  bystander's  bUl 
are  both  filed  the  appellate  court  must  consider  the 
questions  raised  by  the  bystander's  bill,'"  but  ac- 
cording to  other  authorities  the  appellate  court  will 
not  hesitate  in  such  case  to  accept  the  judge's  bill  as 
the  true  one.^°  A  statement  in  a  case  made  as  to 
matters  alleged  to  have  occurred  in  a  court  from 
which  the  case  was  transferred  to  the  trial  eourt  is 
not  conclusive  on  the  appellate  court.** 

[f  3446]  b.  Conflict  between  Parts  of  Appeal 
Papers.  Generally  where  there  is  a  difFerenee  in  the 
recitals  of  fact  in  the  bill  of  exceptions  or  ease 
stated  and  those  in  the  record  proper  the  latter  con- 
trols.*' Where  the  statement  of  facts  and  the  bill 
of  exceptions  are  contradictory  the  latter  will  con- 
trol,** especially  where  the  contradiction  appears  to 


Tex.  Cr.  519.  117  SW  1E6.  16  AnnCas 
907. 

And  see  generally  Appeal  and  Er- 
ror {  2289. 

71.    Brown  v.  State,  43  Tex.  Cr.  272, 

64  SW  1056. 

7a.     Stewart  v.   State,  24  Ind.  142. 

73.  State  y.  Brown,  12   Minn.   638. 

74.  State  v.  Boudreaux,  137  La. 
227,  68  S  422;  State  v.  Qainey,  135 
La.  459,  65  S  609;  State  v.  Kemp.  120 
La.  378.  45  S  283;  State  v.  Gibson, 
120  La.  343,  45  S  271;  State  v.  John- 
son. 119  La.  130.  48  8  981;  State  y. 
Roy,  118  La.  485,  43  S  69;  State  v. 
WlTUams,  107  La.  789,  32  S  172; 
State    y.    Harris,    51    La.    Ann.    1194, 

25  S  984;  State  v.  Madison,  47  La. 
Ann.  30,  16  S  566;  State  v.  Nash,  46 
La.  Ann.  974,  13  S  266;  State  v.  Bow- 

-ser,  42  La.  Ann.  936,  8  S  474;  State 
v.  Euzebe,  42  La.  Ann.  727,  7  S  784; 
State  v.  CalleKarl,  41  La.  Ann.  578,  7 
8  ISO;  State  v.  HUl,  39  La.  Ann.  927, 
3  S  117;  State  v.  Waerironer,  39  La. 
Ann.  919,  3  8  119;  State  v.  Brous- 
sard,  89  La.  Ann.  671,  2  S  422;  Mar- 
tonl  v.  State,  74  Tex.  Cr.  90,  167  SW 
849;  Wyres  y.  State,  74  Tex.  Cr.  28, 
166  SW  1160;  Gaines  y.  State,  67  Tex. 
Cr,  604,  150  SW  199;  Howard  v.  State, 
66  Tex.  Cr.  26.  143  SW  178;  La  Grone 
y.  State,  61  Tex.  Or.  170,  135  SW  121: 
Lemons  v.  State,  59  Tex.  Cr.  299,  128 
SW  416;  Keeton  v.  State,  59  Tex.  Cr. 
816,  128  SW  404;  Jay  v.  State,  56  Tex. 
Cr.  Ill,  120  SW  449;  Palmer  y.  State, 
48  Tex.  Cr.  553,  89  SW  836.  Compare, 
however.  State  v.  Murray,  111  La. 
688,  36  S  814  (holding  that  where  a 
bill  of  exceptions  Is  signed  by  the 
trial  ludge  with  the  statement  that 
If  any  bill  was  reserved,  or  If  the 
facts  slated  In  the  bill  occurred,  it 
had  entirely  escaped  his  memory,  and 
there  is  no  evidence  aliunde  that  such 
bill  was  reserved,  or  that  the  alleged 
facts  are  true,  the  appellate  court 
cannot  assume  that  tbe  recitals  of 
the  bill  are  correct). 

7B.  Com.  y.  Bass,  113  Va.  760,  74 
SB  397  (holding  that  a  lustice's  court 
not  being  a  court  of  record  the  in- 
dorsement of  tHe  Justice  on  a  war- 
rant, "Fine  and  costs  paid,"  Is  not 
conclusive  on  an  appeal  therefrom, 
and  that  the  Justice  received  only  a 
negotiable  note  as  payment  may  be 
proved  by  his  admissions  on  a,  trial 
de  novo  In  the  circuit  court). 

7a.  Philips  V.  State,  10  Okl.  Cr. 
363.  136  P  776. 

77.  State  V.  Williams,  116  la.  61, 
40  S  531;  Hickman  v.  State,  65  Tex. 
Cr.  583,  146  SW  914;  Walker  v.  State, 

65  Tex.  Cr.  615.  145  SW  904;  Hlnton 
V.  State,  65  Tex.  Cr.  408,  144  SW  617; 
Wotrord  V.  State,  60  Tex.  Cr.  624,  132 
SW  929;  McCrlmmon  v.  State,  62  Tex. 
Cr.  318,  106  SW  1168;  Hardy  v.  State, 
31  Tex.  Cr.  289,  20  SW  661. 

78.  RatlMt  V.   State,   122   Ala.   104, 

26  S   128;  State  v.   Dorman,   9   S.  D. 


628,  70  NW  848 ;  Holder  v.  State,  (Tex. 
Cr.)  194  SW  162;  Walter  v.  State, 
(Tex.  Cr.)  189  SW  257;  Arensman  v. 
State,  (Tex.  CrJ  187  SW  471;  Thomp- 
son v.  State,  (Tex.  Cr.)  187  SW  204; 
Sorrell  v.  State.  (Tex.  Cr.)  186 
SW  336;  Reed  v.  State,  (Tex.  Cr.) 
183  SW  1168;  Ctolllns  v.  State,  77  Tex. 
Cr.  156,  178  SW  345;  Galan  v.  State, 
76  Tex.  Cr.  619,  177  SW  124;  Terrell 
v.  State,  76  Tex.  Cr.  428,  174  SW  1088; 
Slaughter  v.  State,  76  Tex.  Cr.  167, 
174  SW  680;  McHenry  v.  State,  76 
Tex.  Cr.  273,  173  SW  1020;  Bruce  v. 
State,  76  Tex.  Cr.  72,  173  SW  301: 
Mason  v.  State.  74  Tex.  Cr.  256,  168 
SW  116,  AnnCasl917D  1094;  Martonl 
v.  State,  74  Tex.  Cr.  90,  167  SW  349; 
Wyres  v.  State,  74  Tex.  Cr.  28,  166 
SW  1160:  Tores  v.  State,  74  Tex. 
Cr.  37,  166  SW  623;  Gillespie  v.  State, 
73  Tex.  Cr.  585.  166  SW  186;  General 
Bonding,  etc.,  Ins.  (>>.  v.  State,  78 
Tex.  Cr.  649,  166  SW  615;  Hlles  v. 
State,  78  Tex.  Cr.  17.  163  SW  717; 
Boyd  V.  State,  72  Tex.  Cr,  521,  163 
SW  67;  Stanton  v.  State,  70  Tex.  Cr. 
619,  158  SW  994;  Creech  v.  State,  70 
Tex.  Cr.  229,  158  SW  277;  Creale  v. 
State,  71  Tex.  Cr.  9,  158  SW  268:  Ha- 
ley v.  State,  70  Tex.  Cr.  30,  166  SW 
637;  Perry  v.  State,  69  Tex.  Cr.  644, 
166  SW  263;  Mayhew  v.  State,  69  Tex. 
Cr.  187,  155  SW  191;  Pace  v.  State, 
69  Tex.  Cr.  27,  153  SW  132;  Coggins 
V.  State,  68  Tex.  Cr.  266.  151  SW  811; 
Stevens  v.  State,  68  Tex.  Cr.  282,  150 
SW  944;  Gaines  v.  State,  67  Tex.  Cr. 
604,  160  SW  199;  Cyphers  v.  State,  67 
Tex.  Cr.  604,  160  SW  187;  Brown  v. 
State,  66  Tex.  Cr.  620,  147  SW  1161; 
Clardy  v.  State,  66  Tex.  Cr.  441,  147 
SW  273;  Cooper  v.  State,  66  Tex.  Cr. 
441,  147  SW  273;  Lubbock  v.  State.  66 
Tex.  Cr.  309,  147  SW  268;  Hickman  v. 
State,  66  Tex.  Cr.  583,  145  SW  914; 
Wragg  v.  State,  65  Tex.  Cr.  131,  145 
SW  342;  Knight  v.  State,  64  Tex.  Cr. 
641,  144  SW  967;  Hlnton  v.  State,  65 
Tex.  Cr.  408,  144  SW  617;  Moore  v. 
State,  65  Tex.  Cr.  463,  144  SW  698; 
Sparks'  v.  State,  64  Tex.  Cr.  610,  142 
SW  1183;  Campbell  v.  State,  63  Tex. 
Cr.  595,  141  SW  282.  AnnCasl913D 
868;  Allen  v.  State,  62  Tex.  Cr.  657. 
138  SW  598;  Mayo  v.  State,  62  Tex. 
Cr.  110,  136  SW  790;  Slatter  v.  State, 
61  Tex.  Cr.  243,  136  SW  770;  Edwards 
V.  State,  61  Tex.  Cr.  307,  136  SW  540; 
Smith  V.  State,  61  Tex.  Cr.  226,  186 
SW  533;  La  Grone  V.  State,  61  Tex. 
Cr.  170,  136  SW  121;  Bacon  v.  State, 
61  Tex.  Cr.  208.  134  SW  690;  Woftord 
V.  State,  60  Tex.  Cr.  624.  182  SW  929: 
Green  v.  State,  60  Tex.  O.  530,  132 
SW  806;  Pitts  v.  State,  60  Tex.  Cr. 
524,  132  SW  801;  Kinsley  v.  State, 
60  Tex.  (3r.  666,  182  SW  779;  Lemons 
V.  State,  6V  Tex.  <3r.  299,  128  SW  416; 
Marsden  v.  State,  69  Tex.  Cr.  86,  126 
SW  1160;  Woodward  v.  State,  58  Tex. 
Cr.  412,  126  SW  271;  Gay  v.  State,  68 
Tex.    Cr.    472,    126    SW    896;    Roe    v. 


State,  66  Tex.  Cr.  128.  116  SW  593; 
Pool  V.  State,  48  Tex.  Cr.  478,  88  SW 
360;  Merrell  v.  SUte,  (Tex.  Cr.)  70 
SW  979;  Grlmslnger  v.  State,  (Tex. 
Cr.)   69  SW  683. 

79.  Word  v.  State,  78  Tex.  (3r.  40, 
179   SW   1176. 

80.  Hendrlckson  v.  Ctem.,  15  KyL 
542. 

81.  State  V.  Reid,  18  N.  C.  »77,  28 
AmD   572. 

88.  Ala.— Howard  v.  State.  165 
Ala.  18,  50  S  954:  Strickland  v.  State, 
151  Ala.  31,  44  S  90;  Andrews  v.  State, 
150  Ala.  66.  43  S  196  (record  rather 
than  bin  of  exceptions  controls  as  to 
contents  of  Indictment);  Spraggina 
V.  State,  139  Ala.  93,  35  8  1009;  Smith 
V.  State,  123  Ala.  64,  26  S  641 ;  Stone  v. 
State,  106  Ala.  60,  17  S  114;  McDanlel 
V.  State,  10  Ala.  A.  79,  64  S  641;  Hai- 
sten  V.  State,  5  Ala.  A.  56,  59  S  361. 

Ark. — Davidson  v.  State,  108  Ark. 
191.   168  SW  1103,  AnnC^sl916B  436. 

Colo. — Cook  V.  Peo.,  66  Colo.  477. 
188  P  766  (bill  of  exceptions  con- 
strued in  light  of  entire  record): 
Christ  V.  Peo.,  3  Colo.  394. 

Fla. — Hanley  v.  State,  60  Fla.  82, 
39  S  149 

Ga. — Roebuck  v.  State,  67  Qa.  164: 
Sanders  v.  State,  18  Ga.  A.  786.  90 
SE  728. 

111.— Parkinson  v.  Peo..  24  NH5  778. 
But  see  Peo.  v.  Glick.  200  HI.  A. '46 
(where  the  record  on  a  writ  of  error 
to  reverse  a  conviction  for  larceny 
and  receiving  stolen  property  was 
held  not  to  prevail  against  opposite 
statements  in  the  bill  of  exceptions). 

Kan. — State  v.  Moon,  ,71  Kan.  849, 
80  P  697. 

La.— SUte  V.  Bennett.  1(6  La.  334. 
67  8  22. 

Miss.— Hill  V.  State,  89  Miss.  23,  42 
S   380. 

Mo. — State  v.  TliheuB,  233  Mo.  308. 
135  SW  28;  State  v.  Spalding.  184  Mo. 
A.  687,  115  SW  462. 

N.  C. — State  V.  Truesdale,  125  N.  C. 
696.  34  SE  646;  State  v.  Ramsour,  118 
N.  C.  642.  18  SE  707. 

S.  D. — State  v.  Harbour,  27  S.  D. 
42,  129  NW  665  (abstract  is  record 
by  which  appeal  Is  determined). 

Vt. — State  V.  Noakes,  70  Vt.  247,  40 
A  249. 

Wash.— State  v.  Wilmot,  95  Wash. 
271,  163  P  742. 

[a]  If  tha  raooid  showa  afltema- 
tlvely  that  defandast  Old  not  plead, 
and  the  bill  of  exceptions  states  that 
he  pleaded  "not  guilty,"  the  former 
will  control  and  the  Judgment  will 
be  reversed  for  want  of  a  plea. 
Chlld^  v.  State,  97  Ala.  49.  12  S  441. 

[b]  Aa  between  tha  traaaoilpt  of 
tho  rsoovd  and  the  oaaa  o&  anpeal, 
statements  in  the  former  preyiaTover 
the  latter,  where  there  is  a  discrep- 
ancy between  them.  State  v.  Trues- 
dale. 126  N.  C.  696,  34  SE  646. 

83.     Galan  v.  State.  76  Tex.  Cr.  619, 
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have  been  canaed  by  a  mere  clerical  error.**  But 
entries  whieb  should  be  made  in  the  record  proper 
cannot  be  contradicted  by  the  bill  of  exceptions.** 
In  ease  of  conflict  between  the  bill  of  exceptions 
and  matters  proved  by  bystanders  the  statement  of 
facts  may  be  consulted.**  Where  there  is  a  variance 
between  statements  of  counsel  and  those  made  by 
the  court  in  a  bill  of  exceptions  the  latter  will  gen- 
erally be  accepted  as  correct.*^  But  statements  of 
the  trial  eonrt  as  to  bis  recollection  of  testimony 
will  not  control  as  against  the  officially  certified 
transcript  thereof  contained  in  a  bill  of  exceptions.** 
In  a  capital  ease,  where  it  af&rmatively  appears  from 
the  bill  of  exceptions  that  accused  was  not  in  the 
court  room  when  the  verdict  was  announced,  a  re- 
cital in  the  minutes  of  the  trial  court  embodied  in 
the  leeord  that  accused  was  present  at  the  time 
will  not  preclude  him  from  showing  the  truth.** 
Where  the  decision  of  the  court  on  a  motion,  in  a 
recital  of  fact,  flatly  contradicts  a  prior  docket  en- 
try of  the  same  fact  by  the  clerk,  the  former  will 
prevail.**  The  minutes  of  the  court  re^arly  en- 
tered and  approved  wiU  prevail  over,  the  judge's 
minutes  on  his  docket  or  memorandum  made  by  him 
thereon.*'  Where  the  transcript  shows  a  variance 
in  the  verdict  indorsed  on  the  indictment  and  signed 
by  the  foreman  of  the  jury,  and  the  verdict  as  re- 
corded by  the  clerk,  the  former  will  control,**  and 
the  verdict  recited  in  the  judgment  is  prima  facie 
correct,  although  variant  from  the  verdict  found  in 
the  papers.** 

[f  3446]  e.  Defects  and  Errors— (1)  In  0«n- 
eraL  While  it  is  the  duty  of  connsel  to, exercise 
the  utmost  care  in  the  preparation  of  the  record  on 
appeal,**  and  to  remedy  defects  therein  made  by  the 
clerk,**  yet  if  the  record  is  sufBcient  to  enable  the 
eoort  to  pass  upon  the  questions  involved  inuna- 

177  8W  124;  Blzaell  v.  State,  72  Tex. 
Cr.  442,  162  8"W  881;  Bilker  v.  State, 
«7  Tex.  Cr.  476,  145  SW  607;  Dougrlas 
T.  State,  68  Tex.  Cr.  122,  124  SW  933. 
137  AmSR  930;  Jay  v.  State,  56  Tex. 
Cr.  Ill,  120  SW  449;  Betts  v.  State, 
48  Tex.  Cr.  522,  89  SW  413:  Nelson  v. 
State,  (Tex.  Cr.)  65  SW  95;  Hardy  v. 
SUte,  31  Tex.  Cr.  289,  20  SW  661: 
Eixell  V.  State,  29  Tex.  A.  621,  16  SW 
782;  Briscoe  v.  State,  27  Tex.  A.  193, 
11  SW  113:  Smith  V.  State,  4  Tex.  A. 
«2S;  Harris  v.  State,  1  Tex.  A.  74. 

fa]  AsslCBiuaiik  of  ezrom. — A 
statement  in  a  bill  of  exceptions  will 
control  a  recital  In  the  assignments 
of  error.  Peo.  v.  Perry,  84  Cal.  31, 
!4  P  33;  Lindsey  v.  State,  53  Fla.  66, 
13  S  87. 

84.  Peo.  V.  Holmes,  118  Cal.  444, 
JO  P  675;  McNeely   v.  Com.,   7  KyL 

m. 

85.  Long  v.  State,  1  Tex.  A.  709. 

86.  Zachary  v.  State,  67  Tex.  Cr. 
179,  122  SW  263. 

87.  State  v.  Cavldo,  134  Ija.  294.  64 
8  117;  State  v.  Robertson,  1?3  La. 
sue,  63  S  363;  State  v.  Miller,  125  La. 
254,  51  8  189;  State  v.  Roy,  118  La. 
«8>,  43  S  59;  State  v.  Meaux,  108  La. 
118.  a  S  398.     See  also  supra  {  3432. 

as.  Bennett  v.  Com.,  171  Ky.  63, 
70,  136  SW  933;  Com.  y.  Patterson,  8 
SW  694.  10  KyL  167. 

"It  the  bill  of  exceptions  fully  and 
correctly  set  forth  the  evidence,  it 
«as  the  duty  of  the  Judge  to  sign 
IL  If  it  did  not  correctly  set  forth 
the  evidence,  it  was  his  duty  to  cor- 
r<ct  it  so  as  to  malce  It  conform  to 
the  truth,  and  then  sign  it.  This  he 
Ad,  and,  having  done  so,  the  bill  of 
aceptlons  became  an  omclal  paper, 
Md  the  only  offlclal  paper  that  we 
can  consider.  His  subsequent  writ- 
ten statement  was  unauthorised  and 
snofflcial.  Therefore  we  cannot  con- 
•Ider  any  statement  made  in  it." 
Qnn.  ▼.  Patterson,  supra  [quot  Ben- 


terial  defects  therein  will  not  necessitate  dismissal 
of  the  appeal.'*  So  too  in  a  capital  case  parts  of 
the  transcript  on  appeal  containing  matter  not  made 
a  part  of  the  record  by  bill  of  exceptions  or  state- 
ment of  facts  will  be  considered,  where  the  tran- 
script contains  sufBcient  of  the  record  and  other 
matter  tp  enable  the  reviewing  court  to  pass  upon 
the.  questions  involved.*'  If,  however,  the  record 
is  materially  defective,'*  as  where  it  fails  to  show- 
that  the  judgnient  appealed  from  was  rendered  by 
a  court  organized  pursuant  to  law,"  that  a  grand 
jury  was  drawn,  sworn,  and  charged,  after  which 
they  presented  the  indictment,'  or  where  the  tran- 
script has  no  caption  and  the  record  fails  to  disclose 
when  the  case  was  tried  and  a  motion  for  a  new 
trial  was  made,'  or  where  the  record  fails  to  show 
that  an  appeal  has  been  taken,*  or  where  the  case 
made  or  the  transcript  of  the  record  is  not  signed  or 
certified  as  required  by  law,*  the  appeal  may  be  dis- 
missed unless,  in  case  of  curable  defects,  sufficient 
excuse  for  the  apparent  laches  is  shown.*  By  join- 
ing in  error  defendant  admits  the  completeness  of 
the  transcript,*  and  that  it  was  properly  filed.''  A 
defendant  cannot  complain  of  a  defect  iq  the  record 
caused  by  his  own  attorney.* 

[f  3447]  (2)  Alterations.  Interlineations 
made  in  the  record  will  not  be  considered  as  a  part 
thereof,*  unless  there  is  evidence  that  such  inter- 
lineations were  properly  made  by  the  proper  court 
or  officer."" 

[i  34^]  (3)  Loss  of  Record.  It  has  been  held 
that  an  intermediate  court  to  which  an  appeal  has 
been  taken  may  hear  evidence  of  the  original  exist- 
ence and  contents  of  a  paper  lost  from  the  files  of 
the  inferior  court  and  have  it  supplied.**  The  gen- 
eral rule  is,  however,  that  an  appellate  court  has  no 
power  on  appeal  to  supply  any  portion  of  the  lost 


nett  V.   Com.,  supra], 

88.  Percer  v.  State,  118  Tenn.  765, 
103  SW  780. 

90.  Brlce  v.  State,  117  Qa.  466,  43 
SB  715;  Ford  v.  State,  12  Md.  514. 

81.  Spain  V.  U.  S.,  59  Tex.  Cr.  638, 
128  8^7  904 

88.  State  V.  Murray,  189  La.  280, 
71   8  610. 

83.  State  V.  Underwood,  2  Ala 
744;  McDaniel  v.  State,  10  Ala.  A.  79, 
64  S  641. 

9%  State  V.  Frlxell,  111  N.  C.  722, 
16  SE  409;  Hlnes  v.  U.  S.,  2  Okl.  Cr. 
639,    103    P   879. 

85.  Peo.  V.  Franklin  H.  Kalbfleisch 
Co.,  174  App.  Dlv.  108.  160  NYS  996 
[app  dlsm  220  N.  T.  760  mem,  116  NB 
1064  mem];  State  v.  Frlzell.  Ill  N.  C. 
722,  16  BE  409:  Peo.  v.  Munoz,  9  Por- 
to Rico  478:  Peo.  v.  Munoz,  9  Porto 
Rico  420;  Peo.  v.  Armalz,  9  Porto  Ri- 
co 417;  Peo.  y.  Agrait.  9  Porto  Rico 
412;  Peo.  v.  Dessus,  8  Porto  Rico  ^86. 

86.  Ga. — Rogers  v.  State,  1  Ga.  A. 
527,  58  SE:  236;  Stubbs  v.  State,  1  Ga. 
A.  504,  58  SS  236. 

111.— Peo.   V.   Paul,   167   111,  A.   667. 

Mass. — Com.  v.  McQrath,  116  Mass. 
160. 

Miss. — McCarthy  v.  State,  56  Miss. 
294. 

Mo. — State  ,v.  McNamara,  100  Mo. 
100.  13  SW  938. 

Nebr.— Ballard  v.  State,  19  Nebr. 
609.  28  NW  271. 

N.  C— State  V.  Upton,  12  N.  C. 
268 

Oh. — State  v.  Thompson.  Wright  617. 

87.  State  v.  Newcomb,  58  Wash. 
414,  109  P  366.  57  L.  ed.  1356. 

88.  State  v.  Frlzell,  111  N.  C.  722, 
16  SE  409;  Robles  v.  State,  6  Tex.  A. 
346  (where  the  Judgment  was  re- 
versed because  the  offense  was 
charged  to  have  been  committed  sub- 
sequent to  the  indictment,  although 
the  defect  was  dearly  clerical). 

88.    Washington  v.  State,  188  Ala. 


101,  66  S  34;  Bowen  v.  State,  9  Ala 
A.  664,  62  8  994;  Grantham  v.  State, 
3  Ala.  A.  168,  57  S  1025;  State  v.  May, 
118  N.  C.  1204,  24  SE  118.  See  also 
supra    (    3387. 

I.  State  T.  May.  118  N.  C.  1204, 
24  SE  118.  See  also  supra  ft  3891, 
3393.  , 

3.  Burns  v.  State,  (Tex.  Cr.)  104 
gx^  897 

3.  Peo.  V.  Tate,  17  Cal.  A.  368.  119 
P  939;  State  v.  Stevens,  (Iowa)  118 
NW  750;  Loyd  v.  State,  (Okl.  Cr.) 
161  P  1190;  Cloyd  v.  State,  6  Okl.  Cr. 
630,  119  P  1125;  Waits  v.  State,  E 
Okl.  Cr.  670,  115  P  607;  Cheaney  v. 
State,  3  Okl.  Cr.  464,  106  P  651;  Arls- 
pl  v.  Terr.,  2  Okl.  (3r.  79,  99  P  1099; 
Nlckerson  v.  State,  (Tex.  Cr.)  126  SW 
601;  Stuart  v.  State,  (Tex.  Cr.)  128 
SW  690;  Massengill  v.  State,  (Tex. 
Cr.)  119  SW  854;  Suddeth  v.  State, 
(Tex.  Cr.)   42  SW  301. 

4.  Allen  v.  State,  98  Miss.  192,  63 
S  498;  Shawler  v.  State,  5  Okl.  Cr. 
667.  116  P  604;  Gibson  v.  State.  3  Okl. 
Cr.  594,  107  P  739. 

B.  State  v.  May,  118  N.  C.  1204, 
24  SE  118;  State  V.  Frisell,  111  N.  C 
722,    16   SE    409. 

Ssfaots  amendable  see  infra  9  3449. 

5.  Schlrmer  v.  Peo.,  40  III.  66 
(holding,  however,  that  he  might 
jnove  the  court  for  leave  to  withdraw 
h<9  joinder  for  the  purpose  of  ena- 
bling him  to  suggest  a  diminution  of 
the  record,  and  to  supply  the  defi- 
ciency by  an  additional  transcript, 
under  a  subsequent  motion), 

7.  State  v.  Walters.  64  Ind.  226: 
Mackey  v.  Com.,  4  KyL  179. 

8.  Sorrell  v.  State,  (Tex.  Cr.)  186 
SW  336. 

8.  Hobbs  v.  State,  86  Ark.  360, 
111  8W  264:  Raynolds  v.  State,  38 
Fla.  301.  14  S  723;  Crocke  v.  State,  7 
Baxt.    (Tenn.)   89. 

10.     Scott  V.  Peo.,  63  111.  508. 

II.  Winfleld   V.   Jackson,   89   Miss. 
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record  of  the  lower  court.**  Bnt  if,  by  reason  of 
a  loss  of  the  record,  appellant  is  unable  by  no  fault 
of  his  to  perfect  his  appeal,  he  will  be  excused 
from  producing  the  transcript  and  the  judgment  will 
be  reversed.'*  A  reversal  of  a  conviction  is  not  re- 
quired, however,  because  the  entire  record  cannot  be 
presented  to  the'  appellate  court;**  but  it  is  the 
duty  of  defendant  to  substitute  the  lost  parts  of 
'  the  record  by  proper  proceedings  'in  the  lower 
court." 

.  [$  3449]  d.  Amendment  and  Correction — (1) 
In  GeneraL  Defects  or  errors  in  a  transcript  or  re- 
turn when  not  jurisdictional,  and  when  not  Arising 
through  the  fault  or  laches  of  appellant,  are  gen- 
erally amendable."    Where  a  party  waives  his  right 


to  propose  amendments  to  a  statement  of  facts  and 
consents  to  its  settle&ent  before  the  statutory  time, 
he  is  thereafter  precluded  from  moving  for  its  cor- 
rection in  the  absence  of  a  showing  of  fraud  or  mis- 
representation.*' 

[f  3450]  (2)  Jurisdiction  to  Amend.  Subject 
to  statutory  regulations  as  to  the  necessity  of  giv- 
ing notice,  etc.,**  defects  and  omissions  in  the  rec- 
ord may  be  amended  in  all  cases  in  the  lower  conrt 
before  the  record  is  filed  in  the  appellate  court.** 
As  to  the  power  of  the  lowei  court  to  amend  after 
the  transcript  or  papers  have  been  filed  in  the  appel- 
late court,  except  so  far  as  it  may  correct  trivial 
errors,  the  decisions  are  confiicting.  ta  a  number 
of  cases  this  power  is  aflSrmed,***  while  in  others  it 
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la.  state  V.  WilBon,  200  Mo.  28,  98 
SW  88;  State  v.  Eaton,  191  Ifo.  IBl, 
89  SW  949. 

13.  Bute  v.  Wilson,  200  Mo.  23.  98 
SW  88;  State  v.  McCarver,  118  Mo. 
602,  20  SW  1058;  State  v.  Doerries, 
188  Uo.  A.  324,  163  SW  1062:  Peo.  T. 
StroUo.  191  N.  Y.  42,  83  NB  578. 

14.  Peo.  'V.  Botkln,  9  Cal.  A.  244, 
98  P  861  (holding  that  a  reversal  of 
a  conviction  was  not  required  on  the 
ground  that  the  entire  record  could 
not  be  presented  to  the  supreme 
court,  as  It  was  Incumbent  on  defend- 
ant to  show  error,  and  the  court  could 
not  presume  that  he  did  not  have  a 
fair  trial  because  a  portion  of  the 
record  had  been  destroyed  without 
fault  of  either  party). 

16.  Hawkins  v.  State,  5  Okl.  Cr.  I 
276,  114  P  356  (holdiner  that  mere  loss 
of  the  court's  Instructions  to  the  jury 
will  not  require  a  reversal);  Boone  v. 
State.  (Tex.  Cr.)  59  SW  266;  Mottley 
v.  State.  2  Tex.  A.  191;  Lunsford  v. 
State,  1  Tex.  A.  448,  28  AmR  414. 

[a]  Zb  Tewuh  by  statute,  if  the 
lower  court  is  not  in  session  the  ap- 
pellate court  must  postpone  the  ap- 
peal until  the  next  term  thereof,  so 
that  the  record  may  be  supplied. 
Boone  v.  State.  (Cr.)  59  SW  268. 

16.  Ala. — Clark  V.  SUte,  8  Ala.  A. 
105,  82  S  987. 

Ark.— Hydrlck  v.  State,  103  Ark.  4, 
145  SW  542  (bill  of  exceptions 
amended  nunc  pro  .tunc  by  includingr 
evidence  on  motion  for  new  trial): 
Wolfe  V.  State,  102  Ark.  296,  144  SW 
208,  Ann<:^sl914A  448;  Freel  v.  State, 
21  Ark.  212. 

Cal.— Peo.  V.  Kahl,  18  Cal.  482;  Peo. 
y.  Boero,  13  Cal.  A.  688,  110  P  526; 
Peo.  V.  O'Brien,  4  Cal.  A.  723,  89  P 
488 

Colo. — Rowe  V.  Peo.,  26  Colo.  642, 
69  P  67. 

Ga. — Summerlln  v.  State,  ISO  Ga. 
791,  81  SB  849;  Rudulph  V.  SUte,  16 
Oa.  A.  368.  85  SB  366. 

111.— Peo.  V.  Nail.  242  111.  284,  89  NE 
1012;  Peo.  v.  Mars.  185  111.  A.  482. 

La. — State  v.  Wilson,  109  La.  74, 
33  S  85;  State  v.  Tessler.  32  La.  Ann. 
1227;  State  v.  Judtre  Sixth  Judicial 
Dlst.,  31  La.  Ann.  557;  State  v.  Onn- 
macht,   10   La.   Ann.   198. 

Md.— Dutton  V.  State,  123  Md.  378, 
91    A    417,    AnnCasl916C   89. 

Mass. — Crimm   v.   Com.,   119   Mass. 
••826. 

Mich.— The  Milwaukie  v.  Hale,  1' 
DouEl.  306. 

Minn. — State  v.  Lallver,  4  Minn. 
368. 

Mo. — State  v.  Robertson.  71  Mo. 
446;  State  v.  O'Kelley,  173  Mo.  A. 
169.   167   SW  1055. 

Nev.— State  v.  Hill,  32  Nev.  186, 
105  P  1025. 

N.  J.— LefTerts  v.  State.  49  N.  J.  L. 
26.  6  A  621. 

N.  T.— Peo.  v.  Puchs.  71  Misc.  87, 
129  NTS  1011;  Peo.  v.  Boardman,  169 
NTS  677. 

N.  C. — State  V.  Underwood.  77  N. 
C.  502;  SUte  v.  Upton,  12  N.  C. 
513. 

N.    D. — SUte    v.    Scholfleld,    13    N. 


D.   684,   102  NW  878. 

Okl. — Means  v.  SUte,  10  Okl.  Cr. 
681,  139  P  1166;  -Philips  v.  SUU,  10 
Okl.  Cr.  363.  136  P  776;  Simerson  v. 
SUte,  9  Okl.  Cr.  119,  130  P  1112;  Jor- 
dan v.  State.  6  Okl.  Cr.  384,  118  P  813 
(corrections  will  have  same  effect  as 
though  originally  incorporated  In  rec- 
ord);  Farmer  v.  State,  5  Okl.  Cr.  161, 
114  P  763. 

Pa. — Com.  v.  March,  248  Pa,  43\  94 
A  142:  Brown  v.  C^m.,  78  Pa.  12i. 

R.  I. — State  V.  Littlefleld,  8  R.  I. 
124. 

S.  C. — SUte  V.  Booser,  74  SE  846. 

S.  D. — SUte  V.  Syverson,  37  S.  V>. 
493,   159  NW  40. 

Tex. — Scott  V.  SUte,  71  Tex.  Cr. 
41,  158  SW  814;  Gilder  T.  SUte,  81 
Tex.  Cr.  18,  133  SW  888;  Burt  v. 
Stdte.  38  Tex.  Cr.  897.  40  SW  1000, 
43  SW  344. 

Vt. — SUte  V.  Gomez,  89  Vt.  490,  98 
A  190. 

Wash. — State  t.  Schuman,  87  Wash. 
690.  152  F  3. 

Wis. — Lovesee  v.  SUte,  187  Wis. 
94,  118  NW  653;  SUte  V.  Parish,  43 
Wis.  396;  Lynch  v.  State,  16  Wis.  38. 

And  see  generally  Appeal  and  Er- 
ror I  2239. 

[a]  An  anuBdment  wUl  not  be  al- 
lowed (1)  under  a  rule  providing  that 
if  there  Is  an  error  or  defect  In  the 
transcript  the  proper  clerk  may  be 
required  to  certify  to  the  supreme 
court  the  whole  or  part  of  the  record 
and  the  appeal  be  determined  upon 
the  amended  record,  where  to  do  so 
would  not  be  to  review  the  trial 
court's  action  but  to  pas^  upon  a  dif- 
ferent case.  Peo.  v.  Johnson,  9  Cal. 
A.  233,  98  P  882.  (2)  Where  a  tran- 
script cannot  be  amended  and  appel- 
lant has  been  guilty  of  laches,  fur- 
ther deliiy  for  the  purpose  of  prepar- 
ing a  proper  and  sufllcient  record  will 
not  be  allowed.  SUte  v.  Scholfleld, 
13  N.  D.  664,  102  NW  878.  (3)  The 
clerk  will  not  be  required  to  amend 
a  transcript  by  inserting  an  omitted 
document,  the  contents  of  which  are 
conceded  in  briefs  and  argument. 
State  V.  O'Kelley.  173  Mo.  169,  157 
SW   1065. 

[b]  *o  allow  BOtlc*  of  appeals— 
Where  the  record  sent  up  on  appeal 
from  a  conviction  before  a  Justice  of 
the  peace  did  not  contain  proof  of 
service  of  the  notice  of  appeal  on  the 
county  attorney,  accused  could  prove 
the  fa^t  of  due  service  by  affidavit 
in  the  Justice's  court  and  have  the 
proof  transmitted  to  the  district 
court  as  an  additional  record,  and 
was  not  limited  to  proof  by  Indorse- 
ment of  acceptance  of  service  by  the 
county  attorney  on  the  original  no- 
tice. Chlpman  v.  Fourth  Judicial 
Dlst.  Ct..  44  Utah  201.  138  P  1194. 

[c]  To  show  defendant's  preaeno*. 
^The  reqord  may  be  amended  in  a 
capital  case  to  show  defendant's  pres- 
ence during  the  trial  and  at  sen- 
tence, while  an  appeal  is  pending. 
Com.  V.  Silcox,  161  Pa.  484,  29  A 
105. 

[d]  To  snpply  omitted  nam*  of 
ixaeoT. — Where  the  record  on  appeal 
disclosed  that  there  were  but  eleven 


Jurors  upon  the  panel  that  tried  ac- 
cused, the  clerk,  In  making  up  the 
orders  of  the  court,  having  omitted 
from  the  order  book,  which  was  the 
record  of  the  trial  court  as  signed  by 
the  Judge,  the  name  of  one  ot  the 
jurors,  the  proper  procedure  was  for 
the  trial  court  upon  notice  and  mo- 
tion to  correct  the  misprision,  where- 
upon either  party  might  Qle  a  copy 
of  the  record  as  Anally  corrected  by 
the  trial  court,  or  file  a  copy  of  the 
corrected  part  as  an  additional  rec- 
ord; and  it  was  error  for  the  clerk 
of  the  trial  court  after  adjourn- 
ment to  Insert  the  omitted  name  in 
the  order  book,  although  he  tendered 
a  certified  copy  of  that  part  of  the 
record  as  corrected.  Mann  v.  Com.. 
105  SW  1182.  32  KyL  449. 

[e]  MAMrig  •zoaptlon. — Another 
exception  may  be  added  to  the  bill  of 
exceptions  by  an,  amendment.  State 
V.  Falle,  41  S.  C.  651,  19  SE  690. 

[f  ]  Wbara  th*  WU  la  aaat  baA  for 
auendmao*  by  on*  of  tha  paitlea,  it 
is  open  to  amerdmenta  proposed  by 
either.  SUte  v.  Clark,  67  Wis.  229. 
SO  NW  122. 

[g]  Mathod  of  oorxaotiac  anon  In 
Mu.— Where  a  bill  of  exceptions  al- 
lowed and  signed  by  the  trial  Judge 
is  incorrect  the  remedy  Is  to  reject 
the  bill  and  proceed  by  motion  in  the 
appellate  court  to  esUbllsh  a  correct 
one.-  C<illlns  v.  State,  14  Ala.  A.  54, 
70  S  996;  Rosenberg  v.  State,  5  Ala. 
A.  196,  69  SrS66;  Robinson  y.  State,  6 
Ala.  A.   45,  69   S  821. 

17.  SUte  V.  OrifBn.  32  Wash.  67, 
72  P  1080. 

18.  See  statutory  provisions. 

ta]  IB  Hovn  Sfiatl*  the  stipendi- 
ary magistrate  cannot  make  an 
amendment  in  the  absence  of  defend- 
ant and  without  notice.  Reg.  v. 
Grant.   30  N.   S.   368. 

19.  Colo. — ^Wentael  v.  Peo.,  66  Colo. 
S3,   133  P  416. 

Ga. — Choice  v.  State,  31  Oa.  424. 

Ky— Moore  v.  Com.,  144  Ky.  602, 
139  SW^  812. 

La. — State  v.  Bullock.  188  La.  167, 
66  S  767;  SUte  v.  Riculfl,  36  La.  Ann. 
770;  SUte  v.  Howard,  34  La.  Ann. 
369. 

N.  C. — SUte  V.  Roberts,  19  N.  C. 
54). 

Tex. — Sullenger  v.  State,  (Cr.)  182 
SW  1140;  Stephens  v.  State,  10  Tex. 
A.   120. 

Vt.— State  V.  Drown,  86  Vt.  238.  81 
A  641. 

See  generally  Appeal  and  Error  S 
2240. 

[a]  Abaaa  of  dlaoratloB. — ^Where 
the  record  showing  a  plea  of  not 
guilty  is  incorrect  a  refusal  to  order 
the  same  corrected  by  amendment  on 
motion  is  an  abuse  of  discretion. 
State  v.  Drown.  86  Vt.  233.  81  A  641. 

ao.  Cal. — Peo.  V.  Murback,  84  Cal. 
369,  30  P  608;  Peo.  V.  Romero.  18  Cal. 
89 

Colo. — Williams  v.  Peo.,  25  Colo. 
261,   63   P   509. 

La. — State  v.  Smith,  81  La.  Ann. 
406;  State  v.  Revells,  31  La.  Ann. 
387.  And  see  State  v.  Joseph,  45  La. 
Ann.  90S.  12  S  934. 
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is  denied."  A  record  which  has  been  filed  cannot  be . 
amended  by  the  mere  certificate  of  the  clerk  of  the 
trial  coort  when  he  is  not  acting  under  the  order  of 
any  eourt.'^  After  the  filing  of  the  appeal  or  the 
issuance  of  a  writ  of  error  the  appellate  court  can- 
not amend  the  record  of  the  court  below.**  The  ap- 
pellate court  may,  however,  compel  the  court  below 
to  furnish  such  a  record  as  the  statute  requires;** 
but  it  has  no  authority  to  require  the  trial  judge  to 
certify  to  additional  facts  transpiring  during  the 
hearing  of  the  cause,  and  not  appearing  in  the  bill 
of  exceptions  or  the  record.*" 

[f  3451]  (3)  By  Stipulation.  Counsel  cannot, 
by  stipulation,  bring  into  the  record  something  that 
transpired  at  the  trial  which  was  not  originally  a 
part  of  it.**  Neither  can  the  failure  of  the  judge 
OT  clerk  to  certify  to  the  transcript  be  obviited  by 
a  stipulation  of  the  attorneys.*'  Exceptions  not 
saved  cannot  be  inserted  nunc  pro  tunc  by  eon- 
sent.**  It  has  been  held,  however,  that  in  capital 
eases  where  defendant  only  excepts  to  the  charge 


' '  as  given ' '  specific  exceptions  may  be  inserted  nunc 
pro  tunc  on  appeal  by  consent.*' 

[i  3452]  (4)  By  Reference.  All  parts  of  the 
record  should  be  construed  together,*"  and  apparent 
deficiencies  in  some  parts  of  the  r^ord  may  be  sup- 
plied by  reference  to  what  appears  in  another  part.*' 
Thus  it  has  been  held  that  an  omission  in  the  record 
may  be  cared  by  the  language  of  the  bill  of  excep- 
tions.** But  it  has  also  been  held  that  the  record 
cannot  be  corrected  by  reference  to  an  assignment 
or  enror,"  by  the  brief  of  counsel,**  by  reference  to 
the  record  of  a  former  appeal,*'  or  by  statements  in 
the  judge's  charge.**  A  bill  of  exceptions  cannot 
be  aided  by  reference  to  the  statement  of  facts," 
by  statements  in  reply  to  a  motion  for  a  new  trial,** 
.  or  by  reference  to  other  parts  of  the  record.** 

[i  3453]  (5)  Time  of  Amradment  Amend- 
ments must  be  applied  for  and  made  within  a  rea- 
sonable time  to  be  determined  by  the  circnmstanees 
of  each  particular  case.*'  They  should  usually  be 
made   within  the   term,*'    and   before  the   case   is 


Nebr. — Reno  v.  State.  69  Nebr.  Ul, 
IS  NW  1042. 

Nev. — State  T.  Bouton,  26  Nev.  S4, 
«2  P  &9S. 

N.  M. — ^Borrego  v.  Terr.,  8  N.  M. 
446,  46  P  S4». 

N.  T. — ^Peo.  V.  Wayne  County  Ct. 
Sess.,    15  HowPr  885. 

PiL — Com.  V.  Van  Horn,  4  lAck 
LegN  63.  But  see  Grant  v.  Com.,  16 
Pa.  Dlst.  826,  33  Pa.  Co.  43  (holding, 
on  certiorari  to  review  a  summary 
conviction,  that  a  subaequent  sepa- 
rate return  of  the  evidence  Jay  the 
Justice  did  not  become  part  of  the 
record  and  cannot  be  considered). 

Tenn. — Low  v.  State,  108  Tenn.  127, 
65  SW  401. 

Wash. — State  v.  King  County  Su- 
per. Ct.,  36  Wash.  44,   78  P  187. 

W.  Va.— Selbrlght  v.  State,  2  W. 
Va.  591. 

See  Bowman  v.  State,  93  Ark.  168, 
129  SW  80  (holding  that,  pending  a 
eecond  appeal  In  a  case,  on  permis- 
sion granted  by  the  supreme  court 
to  apply-  to  the  circuit  court  to  amend 
the  record,  it  may  amend  It  to  show 
that  the  mandate  of  the  supreme 
court  on  the  first  appeal  was  filed  in 
the  circuit  court  and  Indorsed  by  its 
clerk  as  then  filed,  before  the  circuit 
court  proceeded  with  the  second  trial, 
and  that  before  so  proceeding,  as  re- 
membered by  the  circuit  Judge,  de- 
frndant's  demurrer  to  the  indictment 
was  overruled,  as  directed  by  the 
mandate,  and  thereupon  the  circuit 
court  may  enter  Judgment  nunc  pro 
tunc  overruling  the  demurrer  and 
make  it  part  of  the  record). 
See  also  Appeal  and  Error  J  2240. 
Fa]  Xa  WuOtlagtoa.  the  trial 
Judge  has  authority  to  correct  his 
certificate  according  to  the  facts  any 
time  before  the  appeal  is  heard.  State 
».  King  Ctounty  Super.  Ct.,  36  Wash. 
44,  78  P  187  [under  2  Balllnger  Codes 
k  St.  Annot.    I    F060]. 

[b]  Aa  aa«ttkMis*a  alteration  ta 
the  nooxA  may  be  corrected  by  the 
trial  court  pending  an  appeal.  State 
V.  Wyndham,  (W.  Va.)  92  SE 
487. 

n.    (3a.— Minhinnett   v.   State,   106 
Ca.  141,  32  SB  19;  Jones  v.  State.  64 
Ga.  697. 
ni.— Devine  v.  Peo./ 100  111.   290. 
Ind. — Saxon    v.    State,    116    Ind.    6, 
IS  NE  268. 

Kiss.— Hosklns  v.  State,  106  Miss. 
S(8.  63  S  671. 
Mo. — State  v.  Wlnnlngham,  124  Mo. 

423,  27  SW  1107. 

.Mont — State   v.   Mofitatt,   20   Mont. 

J71.  51  P  823. 

N.  J.— Cruiser  v.  SUte,  18  N.  J,  Li. 
206. 

Oh.— Haberty  v.  State,  8  Oh.  Cir. 
Ct  262.  4  Oh.  Clr.  Dec.  462;  State  v. 

ninn,  1  Ob.  Decs.    <Reprint)   561,  10 
WeetLJ  363. 


Okl.— Le  Roy  v.  Terr.,  8  Okl.  696, 
41  P  612;  Day  v.  Terr.,  2  Okl.  409,  37 
P  806. 

Tex. — Sallenger  v.  State,  (O.)  182 
SW  1140;  Roblson  v.  SUte,  68  Tex. 
Cr.  116.  150  SW  912;  Turner  v.  State, 
16  Tex.  A.  818:  Gerard  v.  State,  10 
Tex.  A.  690.  But  see  Stephens  v. 
State,  10  Tex.  A.  120,  128  (where  the 
court,  after  saying  that  It  had  the 
right  while  it  had  control  of  the  rec- 
ord to  Correct  errors  therein,  said: 
"But  after  the  statement  has-  been 
agreed  to,  certified  and  filed,  such 
correction  should  never  be  made  ex- 
cept in  most  palpable  cases  of  error, 
or  ui>on  the  most  satisfactory  proof 
of  the  same"). 

See  also  Appeal  and  Eirror  I  2240. 

aa.  State  v.  Johnson,  266  Ho.  281, 
164  SW  209. 

88.  Cal. — Peo.  V.  Glass,  7  Cal.  Vn- 
rep.  C^a.  357,  99  P  563. 

Ga. — Jones  v.  State,  127  (3a.  281,  66 
SE  453;  Evans  v.  Forsyth,  126  Ga. 
689,  55  SE  490;  Miller  v.  SUte,  121 
Ga.  135,  48  SE  904:  Smith  v.  SUte, 
118   Ga.  83,   44   SB  827.    . 

Ind. — Cluck  V.  SUte,  40  Ind. 
263. 

Mich. — ^Peo.  ▼.  O'Brien,  68  Mich. 
468,   86   NW  236. 

Mo. — State  V.  Wilson,  200  Mo.  23, 
98  SW  68:  SUte  v.  Eaton,  191  Mo. 
151,  89  SW  949;  SUte  v.  Russell,  88 
Ho.  648. 

Mont. — State  v.  Olbbs,  10  Mont. 
210,   25  P   289. 

N.  J.— Oulser  V.  SUte,  18  N.  J.  li. 
206. 

Porto  Rico. — Peo.  T.  'Morales,,  28 
Porto   Rico  648. 

Va.— Eddy  v.  C^om.,  119  Va.  878,  88 
SE  899. 

Ont. — ^Rex  ▼.  Boomer,  15  Ont  lu. 
821,    10   OntWR   978. 

See  also  Appeal  and  Error  }  2036. 

[a]  Th«  oertifloata  of  tbe  trial 
Judgv  to  a  bill  of  exceptions  cannot 
be  amended  In  the  appellate  court  by 
changing  the  date  thereof  to  another 
date.  Jones  v.  State.  127  Ga.  281,  56 
SE  453. 

[b]  A  motion  for  a  new  trial  can- 
not be  amended  in  the  supreme  court 
by  adding  new  assignments  of  error. 
Miller  v.  State,  121  Ga.  135,  48  SE 
904. 

34.  Ex  p.  Spies,  123  U.  S.  131.  8 
set  21,  22,  31  L.  ed.  80;  Peo.  v.  Priori, 
163  N.  T.  99.  57  NE  86;  Peo.  v.  Con- 
roy,  151  N.  T.  643,  46  NE  946.  And 
see  infra  {  3454.  See  also  Appeal  and 
Error  i   2034. 

as.  Evans  v.  Forsyth,  126  Ga.  589, 
SB  SE  '490.  See  also  Appeal  and  Er- 
ror {  2043. 

36.  Falk  V.  U.  S.,  15  App.  (D.  C.) 
446;  Oder  v.  Com.,  80  Ky.  32;  State  v. 
Libby.  203  Mo.  596,  102  SW  641;  State 
V.  Feeley,  194  Mo.  300,  325,  92  SW 
663,  112  AmSR  511,   3  LRANS  351. 


"No  retsord,  after  being  lodged  with 
the  clerk  of  this  court,  can  be  changed 
without  the  permission  of  the  court, 
duly  entered  of  record  at  the  time: 
State  V.  Feeley,  supra;  Rex  v.  Boom- 
er, 15  Ont  L.  321,  10  OntWR  978. 

87.  Paris  V.  SUte.  6  Okl.  Cr.  637, 
117  P  666.  But  compare  supra  I 
3441. 

88.  SUte  y.  Libby,  208  Mo.  696, 
102  SW  641. 

39.  State  v.  Klnsauls,  126  N.  C. 
1095,   36   SE  31. 

30.  Peo.  V.  Pearman.  169  111.  A. 
543. 

31.  U.  S.— Pointer  v.  U.  S_  161  V. 
a.  396.  14  set  410,   38  L.  ed.  208. 

111.— Peo.  V.  Murphy,  188  111.  144, 
68  NE  984;  Peo.  v.  Pearman,  169  111. 
A.  543. 

Kan. — SUte  v.  McLafCerty,  47  Kan. 
140,  27  P  843. 

Mo. — SUte  V.  Blunt.  110  Mo.  322,  19 
SW  660  [dlst  SUte  v.  Orlffln,  98  Mo. 
672,    12   SW   358]. 

Okl. — Hyde  v.  Terr.,  8  Okl.  69,  56 
P  848. 

Wis. — ^Peterson  t.  SUte.  45  Wis. 
586. 

[a]  *&•  nilwit—  of  tiM  pmo— d- 
lags  <of  the  trial  oonzt,  which  the 
clerks  are  required  by  sUtute  to 
keep,  may  be  of  service  In  confirming 
the  record.  Thus  an  amended  return 
to  a  writ  of  error  may  be  confirmed 
by  a  certified  transcript  of  the  en- 
tries in  the  clerk's  minute  book,  Pe- 
terson V.   SUte,   45  Wis.  585. 

33.  Fadfield  v.  Peo.,  146  IIL  660, 
36  NB  469. 

38.  Helms  v,  U.  8.,  2  Ind.  T.  596, 
62   SW  60. 

34.  Helms  y.  V.  S.,  2  Ind.  T.  696, 
52  SW  60. 

35.  Burton  y.  SUte,  115  Ala.  1,  22 
8  585. 

36.  Johnson  y.  SUte,  (Tex.  Cr.) 
44  SW  834. 

m.     See  supra  9  3422. 
SB.     See  supra   J  3422. 

39.  See  supra  {  3422. 

4(k  Cory  V.  State,  55  Oa..  236;  State. 
V.  Brown.  76  N.  J.  L.  479.  71  A  351; 
Com.  V.  Leskoskt,  225  Pa.  382,  74  A 
217.  See  generally  Appeal  and  Error 
i  1224  et  aeq. 

[a]  After  the  statament  of  tmatm 
lUM  bSMi  approved  and  the  record  has 
been  made  up  appellant  cannot  have 
the  statement  of  facts  .  amended. 
Gherke  v.  SUte,  59  Tex.  C*.  608,  128 
SW   380. 

[b]  Umltstlon  br  conrb— The 
court  may  compel  appellant  to  pre- 
sent a  correct  record  by  a  particular 
date,  and  upon  his  failure  to  do  so 
his  appeal  or  writ  of  error  may  be 
dismissed.  Rhodes  v.  Peo.,  48  111.  A. 
24. 

41.  State  V.  Calhoon,  18  N.  C.  374: 
SuUenger  v.  SUte,  (Tex.  O.)  182  SW 
1140. 
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heard.*'  It  has  been  held  that  they  eannot  be  al- 
lowed at  a  subsequent  term  unless  there  is  some- 
thing in  the  record  to  am^nd  by,*"  although  no  such 
limitation  is  found  in  all  the  cases;**  and  the  right 
to  amend  the  record  after  the  term  upon  showing 
fraud,*"  ~  or  to  show  that  the  jury  was  properly 
sworn,**  or,  in  a  capital  case,  to  show  that  defendant 
was  present  at  a  particular  stage  of  the  proceed- 
ing,*^ has  been  recognized.  If  a  time  for  amend- 
ments and  corrections  is  fixed  by  statute  applica- 
tion beyond  such  time  may  be  denied.*"  It  has  been 
held  that  where  the  record  on  a  writ  of  error  shows 
a  defect,  the  court  may  withhold  its  decision  in  order 
to  give  the  prosecutor  an  opportunity  to  ^ave  the 
leoord  amended,*'  but  the  correctness  of  this  doc- 
trine seems  to  have  been  questioned.*** 

{%  3454]  e.  Certiorari  to  Bring  Up  B«cord— 
(1)  JmiBdiction  to  Issue.  Upon  the  principle  that 
all  courts  have  the  power  to  issue  any  writs  neces- 
sary to  the  exercise  of  their  rights  and  duties,"^ 
an  appellate  court  is  vested  with  complete  authority 
to  issue  writs  of  certiorari  or  to  make  similar  orders 
directing  the  return  of  a  full  and  complete  tran- 
script when  the  one  before  it  is  defective."'  And  if 
one  writ  fails  to  bring  up  a  complete  record  a  second 
may  be  issued.""  . 

[$  3456]  (2)  Grounds  of  lasnance.  The  appli- 
«ant  for  a  writ  of  certiorari  most  show  affirmatively 
in  what  respect  the  record  is  deficient."*  The  writ 
will  not  be  awarded  where  it  affirmatively  appears 

40.  Rex  ▼.  McNamara.  19  B.  C. 
176. 

4&  Peo.  V.  Ellsworth,  261  111.  275, 
103  NB  1005;  Flelden  t.  Peo.,  128 
III.  696,  21  NB  584  (holding  that  a 
motion  to  amend  the  record  of  the 
supreme  court  in  a  crlnnlnal  case  so 
aa  to  show  that  defendants  were  not, 
as  recited  in  the  Judgment,  person- 
ally present  when  the  decision  afllrm- 
iar  their  conviction  was  rendered, 
opmes  too  late  when  made  at  a  sub- 
sequent term);  Dougherty  v.  Peo., 
118  111.  ISO,  8  NB  673;  Wallahan  v. 
Peo.,  40  111.  103;  SUte  v.  Llbby.  203 
Mo.  6t6,  102  SW  641. 

44.     SUte  V.  Gomes,  89  Vt.  490.  96 


A  190  (holding  that  an  original  or 
skeleton  bill  filed  on  the  last  day 
of  the  term  which  saved  no  excep- 
tions to  argument  of  counsel  was 
properly  amended  after  the  term  so 
as  to  show  such  exceptions). 

45.  Sullenger  v.  State,  (Tex.  Cr.) 
182  SW  1140. 

48.  Ooddard  v.  Stote,  78  Ark.  326, 
•6  SW  476. 

47.  Com.  V.  Rusic  229  Pa.  587,  79 
A   140.^ 

48.  Bnmmerlln  v.  State,  ISO  Oa. 
791,  61  SB  849;  State  v.  Engrstrom, 
86  Wash.  499.  150  F  1173.  See  Appeal 
and  Error  S  2242. 

[a]  b  Hair  Toxk  neither  the  clerk 
nor  any  other  person  or  tribunal  can, 
without  notice  to  defendant,  make 
any  changes  or  amendments  in  the 
stenographer's  minutes  after  they 
have  been  filed  with  the  clerk.  Feo. 
v.  Conroy,  161  N.  T.  543,   46  NB  946. 

48.  Acker  v.  State,  62  N.  J.  I4. 
269,  19  A  258;  Hoffman  v.  State,  88 
Wis.   166,   69  NW  588. 

to.  Peo.  V.  Melville,  186  HI.  A. 
214  [rev  on  other  groundB  266  111.  176, 
106  NE  622]  (holding  that  the  rec- 
ord must  be  considered  as  it  stood 
on  the  day  the  writ  of  error  was  is- 
sued and  that  an  order  subsequently 
made  expunging  from  the  record  an 
order  showing  arraignment  and  plea 
could  not  be  considered);  State  v. 
Thompson.  96  Iowa  464,  64  JTW  419 
(holding  that  a  party  has  no  right, 
without  the  court's  permission,  to 
file  a  transcript  and  an  amended  ab- 
stract after  the  cause  has  been  sub- 


mitted on  appeal):  Dement  v.  State, 
39  Tex.  Cr.  271,  46  SW  917   (holding 


that  a  case  on  appeal  will  not  be  dC' 
Inyed  to  enable  the  record  below  to  be 
perfected  by  a  judgment  nunc  pro 
tunc). 

51.     State  V.  Collins,  14  N.  C.  117. 

58.  Ala.— Huguley  v.  State,  4  Ala. 
A.   29,   68   S  814. 

Ark.— Wolfe  v.  State,  102  Ark.  296, 
144  SW  208,  AnnOi8l914A  448. 

Pla. — ^Rabon    v.    State,    7   Fla.    9. 

111. — Schlrmcr  v.  Peo.,   40  111.  66. 

Ind.— Drake  v.  State,  146  Ind.  210, 
41  NE  799,  44  NB  188;  Hurt  v.  State, 
26   Ind.  100. 

La. — State  v.  Iiee.  116  La.  607;  40 
S  914;  State  v.  Stafford,  107  La.  697, 
32  S  83;  State  v.  Oates,  9  La.  Ann.  94. 

Mass. — Webster  v.  Com.,  5  Cush. 
386. 

Mich. — Henning  y.  Peo.,  40  Mich. 
783 

Miss. — Howell  V.  State,  lOS  Miss. 
620,  60  8  186;  Jones  v.  States  47  S 
479;  Shrader  v.  State,  21  S  307. 

N.  C. — State  V.  Marsh.  134  N.  C 
184,  47  SE  6.  67  LRA  179;  State  V. 
Surles.  117  N.  C.  720,  23  SB  324;  State 
V.  Qay,  94  N.  C.  821;  State  v.  Ken- 
nedy, 89  N.  C.  689;  State  v.  Randall, 
87  N.  C.  571;  State  v.  Collins,  14  N.  C. 
117. 

Okl.— Means  v.  State,  10  Okl.  Cr. 
581.  139  P  1165. 

Tenn. — Barnes  v.  State,  6  Terg.  182. 

Tex. — ^May  v.  State,  69  Tex.  Ct.  141, 
127  SW  832;  Shaffer  v.  State,  (Cr.) 
65  SW  1072;  Searcy  v.  State,  40  Tex. 
Ct.  460.  60  SW  699.  51  SW  1119,  63 
SW  344;  Dement  v.  State,  39  Tex.  Cr. 
271,  45  SW  917;  Mitchell  v.  State,  1 
Tex.  A.  725. 

W.  Va. — State  v.  Crawford,  66  W. 
Va.  114,  66  SB  110;  State  v.  Tingler, 
32  W.  Va.  646,  9  BE  936,  26  AmSR 
830. 

Ont.— Rex  v.  Ackers,  21  Ont.  L.  187, 
16  OntWR  106. 

fa]  Aftw  Blea  of  gvUty^-^If  the 
trial  judge  fails  to  comply  with  the 
statute  requiring  him  to  Investigate 
the  circumstances  of  a  plea  of  guilty, 
to  ascertain  if  It  was  voluntary,  a 
writ  of  certiorari  lies  In  aid  of  the 
writ  of  error  to  obtain  from  him  a 
complete  return.     Henning  v.  Feo.,  40 


that  the  appeal  is  without  merit,""  or  where  the  de- 
fect in  the  r^ord  is  due  to  the  negligence  of  the  ap- 
plicant  for  the  writ."'  If  the  record  below  is  cor- 
rects a  vrit  of  certiorari  will  not  be  granted  merely 
to  ascertain  the  reasons  of  the  trial  judge  in  ex- 
cluding certain  testimony  not  originally  contained  in 
the  record,"'  or  to  bring  up  parts  of  the  record  which 
do  not  relate  to  the  rulings  under  consideration,"* 
or  to  bring  up  exhibits  to  show  defects  which  are 
apparent  from  the  record."'  Nor  will  the  writ  issue 
to  the  clerk  of  the  appellate  court  to  return  a  tran- 
script to  the  clerk  of  the  trial  court  that  counsel 
may  inspect  it.***  Where  the  application  for  the  writ 
is  accompanied  by  a  certified  copy  of  the  record  de- 
sired to  be  brought  up,  the  court  may  consider  it  as 
part  of  the  record  without  actually  issuing  the 
writ."* 

[f  3456]  (8)  Time  of  Application,  Procedwe, 
and  Betnm.  A  writ  of  certiorari  should  be  applied 
for  promptly,*'  and  an  application  after  the  case 
has-been  argued*"  and  submitted  in  the  appellate 
court**  comes  too  late.  The  same  is  true,  and  with 
better  reason,  of  an  application  after  the  appellate 
court  has  rendered  its  decision,*"  although  it  may  be 
granted  as  a  matter  of  grace  after  the  case  has 
been  submitted  to  the  court  and  dismissed.**  The 
writ  should  be  directed  to  the  court  below  with  an 
order  on  that  court  to  return  the  record.'^  The  writ 
may  be  served  by  delivering  it  to  the  clerk  of  the 
lower  court  in  vacation,**  and  he  may  make  the  re- 

Mlch.  733. 

OsrUorul   r«B«nIl7  see  Certiorari 

II  C.  J.  p  80. 

53.  State  v.  Lee.  116  La.  607,  40 
8  914;  State  v.  Munroe,  SO  N.  C.  2S8. 

54.  Tawn  v.  State,  37  Tex.  O.  206. 
38  SW  785,  89  SW  106.  See  also  Ap- 
peal and  Elrror  S  2040. 

5fc  Turner  v.  State,  176  Ind.  1. 
93  NB  226;  State  v.  Johnston,  93  N.  C. 
6B9;  State  v.  McDowell,  93  N.  C.  641. 

66.     Parker  v.  State,  61  Ind.  A.  188, 

III  NE  631;  Hunter  v.  State,  3  Okl. 
Cr.  633.  107  P  444;  Olivus  V.  State,  81 
Tex.  Cr.  191,  184  SW  694;  Haskell  v. 
State,  49  Tex.  Cr.  273,  92  SW  36. 

[a]  Ttcam  the  writ  will  not  be 
granted  for  the  purpose  of  adding  the 
examination  of  the  trial  jurors  on 
their  voir  dire  when  the  case  made 
was  settled  without  suggesting  thla 
amendment.  Hunter  v.  State,  3  Okl. 
Cr.  633,  107  P  444. 

87.  State  V.  Smith,  106  La.   33,  SO 

58.'  State  y.  Shelton,  3  Stew. 
(Ala.)  343. 

fa]  If  a  a«fMi4aat  lolBlar  ta  aa 
appeal  takes  no  exceptions  and  as- 
signs no  errors  his  application  for 
a  writ  of  certiorari  to  bring  up  the 
record  may  be  refused  as  useless. 
State  V.  Chastaln,  104  N.  C.  900,  10 
SE  619. 

88.  Rogers  V.  State,  1  aa.  A.  687. 
58   SB  286. 

60.  Nunn  y.  State,  40  Tex.  O.  4SS, 
50  SW  713. 

61.  Bruce  v.  State,  76  Tex.  Cr.  72, 
173   SW   301. 

63.  State  V.  Foreman,  46  La.  Ann. 
1047,  13  S  797;  State  v.  Sparks,  263 
Mo.  609,  173  SW  1067;  Farrell  y. 
State,   64   Tex.   Cr.    200,    141   SW  6S6. 

63.  State  v.  Blackburn,  80  N.  C. 
474. 

64.  State  y.  Foreman,  46  La.  Ann. 
1047,  13  S  797:  Parrell  v.  State,  64 
Tex.  Cr.  200,  141  SW  686. 

66.  Clark  v.  State.  8  Ala.  A.  106, 
62  S  987;  Drake  v.  State,  146  Ind.  210. 
41   NE  799,  44  NE  1S8. 

66.  Clark  v.  State,  8  Ala.  A.  106. 
62  S  987. 

67.  Lambert  v.  Peo.,  7  Cow.  (N 
Y.)    103. 

68.  Lambert  v.  Peo.,  7  <3ow.   (N. 


For  later  oasss,  developiiMsts  and  ohaagss  in  the  Ivw  see  ctunulative  Annotations,  same  title,  page  and  note  number. 
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torn  immediately."*  On  the  return  of  the  writ 
only  the  transcript  and  not  the  reeord  itself  need  be 
sent  up,^°  and  in  making  out  the  transcript  it  is 
the  duty  of  the  clerk  to  confine  himself  to  the  omis- 
sions or  defects  speciflcally  pointed  out  in  the  writ, 
and  he  is  without  authority  to  make  alterations  in 
other  i>arts  of  the  transcript  to  which  no  objection 
is  made  in  the  appellate  court.'*  If  the  return  is 
defective  the  transcript  and  other  papers  may  be 
sent  back  that  a  proper  return  may  be  made.'*  A 
statement  in  the  return  of  the  reason  that  certain 
instmctions  were  not  inserted  in  the  case  made  is 
fonclusive." 

[%  3457]  f,  Bemiasion  of  Becord  for  Oorrw- 
tioL  If  on  the  return  to  a  writ  of  certiorari,  or  by 
any  other  means,  it  is  discovered  that  amendable 
defects  or  errors  exist  in  the  record  oil  appeal,  it  is 
proper  to  send  the  reeord  back  to  t^e  trial  court  for 
the  purpose  of  having  the  same  amended.'^  But  in 
some  jurisdictions  the  record  will  not  be  sent  back  ' 
for  amendment  where  it  does  not  show  sufficient 
matter  to  amend  by;'*  and  where  the  appellate 
court  treating  the  record  on  appeal  as  complete  finds 
no  reversible  error  it  is  unnecessary  to  require  the 


clerk  of  the  trial  eoort  to  file  in  the  appellate  eoort 
a  complete  transcript.'* 

[$  3458]  7.  QiMBtioiu  Preaentad  for  Bevienr— 
a.  In  QeaeraL  The  record  on  appeal  must  be  so 
complete  as  to  enable  the  reviewing  court  to  pass 
intelligently  upon  the  question  presented,"  other- 
wise the  appeal  will  be  dismissed  or  the  judgment 
affirmed  aa  the  practice  may  require.'^  Thus  as  here* 
tofore  stated  errors  not  apparent  on  the  face  of  the 
record  propel*  cannot  be  considered  unless  made  a- 
part  of  the  record  by  a  bill  of  exceptions,  a  state- 
ment of  facts,  or  some  other  method  provided  by 
statute.'*  And  an  assignment  of  error  based  on 
the  overruling  of  a  motion  for  a  separate  trial  of 
joint  defendants  will  not  be  considered  where  the 
motion  and  affidavits  in  support  thereof  are  not  in 
the  record  ;^  nor  will  the  refusal  of  a  severanoe  be 
reviewed  where  there  is  nothing  in  the  record  to 
show  that  accused  was  injured  thereby.**  Where  a 
defendant  moves  for  a  directed  verdict  on  the  ground 
of  failure  of  proof,  and  the  bill  of  exceptions  eon- 
sists  merely  of  the  transcript  of  all  the  evidence,  the 
only  question  presented  for  review  is  the  ruling  on 
the  motion  for  a  directed  verdict.*^    Where  a  bin 


T.)  108. 

69.  Lambert  v.  Peo.,  7  Oow.  (N. 
T.)  108. 

n.    In  re  Nicholls,  6  N.  J.  Li.  589. 

n.     Stroud   V.   State,   65  Ala.   77. 

7B.  State  v.  Gibbons,  4  N.  J.  L. 
40;  Manke  v.  Peo.,  74  N.  Y.   416. 

[a]  ClM  eluk  ■honJa  oartUJr  un- 
der his  hand  and  seal  of  offlce  (1) 
that  in  obedience  to  the  writ  he  has 
sent  the  annexed  record.  State  v. 
Martin.  24  N.  C.  101.  (2)  If  his 
certificate  is  defective  the  appeal  will 
not  be  dlsnilBsed,  but  he  will  be  re- 

3 aired  to  send  up  another  transcript 
uljr    authenticated.       Lockwood     v. 
State,  1  Tez.  A.  740. 

73.  SUte  V.  Sloan,  07  N.  C.  MS,  2 
SE  <6<. 

74.  Cat. — Peo.  v.  Dresser,  18  Cal. 
A.  688.  117  P  688. 

La. — State  v.  Lee,  116  La.  607,  40 
S»14. 
Mont.— State  v.  aibbs,  10  Mont.  212, 

25  p  289 

N.  J— West  v.  State.  22  N.  J.  L. 
312;  State  v.  Jones.  »  N.  J.  L.  2. 

N.  C— State  v.  King,  119  N.  C.  910, 
i<  SE  261;  State  v.  Farrar,  103  N.  C. 
411.  9  SE  449,  104  N.  C.  702,  10  SB 
159;  State  v.  Jones.  82  N.  C.  691. 

Tenn. — Bird  v.  State,  108  Tenn.  848, 
62  8W  1076. 

Ont — Rez  v.  Ackers,  21  Ont.  L.  187, 
16  OntWR  105. 

[a]  nrasi  where  the  record  con- 
sisted of  loose  and  disconnected  pa- 
pers not  amounting  to  a  history  of 
the  case,  it  was  sent  back  to  be  per- 
fected.   State  V.  Jones,  82  N.  C.  691. 

7B.  Justus  V.  State,  130  Tenn.  S40, 
172  SW  279. 

78.  Snyder  v..  State,  86  Ark.  466, 
111  SW  466. 

77.  Star  v.  State,  9  Okl.  Cr.  210. 
Ill  P  642.  See  also  supra  ||  3385, 
MOS,  3410.    3422,    8435,    8440. 

78.  Ala. — Blake  v.  State,  64  S  496; 
Glass  T.  SUte,  8  Ala.  A.  417,  62  S 
1U3;  Flowers  v.  State,  4  Ala.  A. 
221,  69  S  288;  Smith  v.  SUte,  2  Ala. 
A.  218.  56  8  89. 

Ark.— Scott  V.  SUte,  26  Ark.  621. 

Cal.— Peo.  v.  Terrifl,  181  Cal.  112, 
«3  P  141;  Peo.  V.  Oillis.  »7  Cal.  642, 
3:  P  686;  Peo.  v.  Cusick,  11  Cal.  A. 
nt.  104  P   461. 

Conn. — SUte  v.  Ifay,  79  Conn.  816, 

44  A  888. 

Fla.— Watkins  v.  SUte,  69  Fla.  866, 

45  S  176;  Shear  v.  State,  65  Fla.  164, 
*3  8  986;  Oliver  v.  SUte,  64  Fla.  98, 
44  8  718:  Douberly  v.  State,  61  Fla. 
41.  40  8  676;  WashlnKton  v.  SUte,  48 
na.  63,  87  S  671;  Webster  v.  SUte, 
47  Fla.  108,  86  8  584;  UcCune  v. 
State,  42  Fla.  198,  27  S  867,  89  AmSR 
225. 


Oa.— Hall  v.  SUte,  121  Oa.  141.  48 
SE  903;  Keith  v.  State.  27  Ga.  483; 
Smith  V.  SUte.  17  Ga.  A.  484,  87  SB 
810;  Webb  y.  SUte,  13  Oa.  A.  733,  80 
SE  14;  Gordon  v.  SUte,  12  Ga.  A.  710, 
78  SE  204. 

Hawaii. — Terr.  v.  Scully.  22  Ha- 
waii 484  (grounds  of  demurrer  to  mo- 
tion to  quash  should  be  shown). 

Ida.— SUte  v.  Buttles,  18  Ida.  88; 
88    P   238 

111.— Hall  v.  Peo.,  197  111.  667,  64 
NE  643;  Strohm  v.  Peo.,  160  111.  582, 
48  NE  622. 

Ihd.— Mclntyre  v.  SUte,  170  Ind. 
163.  88  NE  1006  (constitutionality  of 
statute);  Brown  v.  SUte,  140  Ind. 
374.  39  NE  701;  SUte  v.  Thomas,  29 
Ind.  109. 

lowa.-^Ute  v.  EMmund.  176  Iowa 
95,  157  NW  729;  SUte  v.  Benge,  61 
Iowa  858,  17  NW  100. 

Kan. — State  v.  Ricker,  40  Kan.  14, 
19  P  857. 

Ky. — Harris  v.  Com.,  163  Ky.  781. 
174  SW  476;  Withers  v.  Com.,  38  SW 
14,  18  KyL  286;  Moore  v.  Com.,  14  SW 
278;  Mitchell  v.  Com.,  78  Ky.  204,  89 
AmR  227. 

.La. — SUte  v.  Hawthorn,  140  La. 
49,  72  S  806;  SUte  V.  lyerson,  136  La. 
982.  68  S  98;  SUte  v.  Irby,  181  La. 
796,  60  S  253;  SUte  v.  Aspara,  118 
La.  940.  87  S  883:  State  v.  Procella, 
105  La.  518.  29  S  967:  State  v.  Posey. 
105  La.  350,  29  8  897;  SUte  v.  Tier- 
nan,  40  La.  Ann.  525.  4  S  477;  SUte 
V.  Paul,  39  La.  Ann.  795,  2  S  496. 

Minn. — SUte  v.  E^amness,  43  Minn. 
490,   45   NW  1098. 

Miss. — Ex  p.  Phillips,  57  Miss.  367. 

Mo. — State  v.  Thomas,  180  SW  886; 
SUte  V.  Berrlck,  237  Mo.  204,  140  SW 
873;  State  v.  Smith,  186  Mo.  189,  84 
SW  15;  State  v.  Janson,  80  Mo.  97: 
SUte  V.  Pints.  64  Mo.  317;  Campbell 
V.  State,  9  Mo.  356;  Nicholas  v.  SUte, 
6  Mo.  6;  SUte  v.  Dempsey,  168  Mo. 
A.  298,  153  SW  1064;  Carthage  v. 
Bird,  146  Mo.  A.  326,  129  SW  1054. 

Nebr. — Vincent  v.  SUte,  37  Nebr. 
672,   56  NW  320. 

Nev. — Libby  v.  Dalton,  9  Nev.  23. 

N.  J.— SUte  V.  Schoor,  81  N.  J.  L. 
263    80  A.  22 

N.  M.— Terr.  v.  McDonald,  12  N.  M. 
423,  78  P  66. 

•N.  T. — Peo.  V.  Valentine,  1  Johns. 
386 

N.  C. — State  V.  Terry,  178  N.  C.  761, 
92  SE  154;  SUte  v.  Atlantic  Coast 
Line  R.  Co..  149  N.  C.  470,  62  SE  765; 
State  V.  Blankenship,  117  N.  C.  808, 
23  SE  466;  State  v.  Wilson.  61  N.  C. 
237 

Oh. — ^Brown  v.  SUle.  2  Oh.  Clr.  Ct. 
129,   1   Oh.   Clr.  Dec.    402. 

Okl.— Star  v.  SUte.  9  Okl.  Cr.  210, 


131  P  542;  KlUough  v.  State.  6  Okl. 
Cr.  311.  118  P  620;  Cowan  v.  SUte,  B 
Okl.  Cr.  313,  114  P  627;  Schave  v. 
SUte.  4  Okl.  Cr.  286,  111  P  963;  Saun- 
ders v.  State,  4  Okl.  Cr.  264,  111  P 
965,  AnnCasl912B  766. 

Pa. — Vanpool  v.  Com.,  18  Pa.  891{ 
Sampson  v.  Com.,  6  Watts  &  8.  881^ 
Cora.  V.  Sutton,  51  Pa.  Sup«r.  191"; 
Com.  v.  Weiss,  29  Pa,  Co.  661. 

Porto  Rico. — Peo.  v.  Lugo,  16  Por- 
to Rico  286;  Peo.  v.  Agralt,  9  Porto 
Rico  418;  Peo.  v.  Laguna,  7  Porto 
Rico  428;  Quillchini,  7  Porto  Rioo 
210;  Peo.  v,  Quillchini,  7  Porto  RIco 
206;  Peo.  v.  Quillchini,  7  Porto  Rico 
126;  Peo.  v.  Abreu,  5  Porto  Rico  101. 

S.  C. — SUte  V.  Hampton,  106  S.  C. 
276,  91  SE  314. 

S.  D.— SUte  ▼.  Rash,  27  8.  D,  186. 
180  NW  91,  AnnCa8l913D  666. 

Tenn. — Wickham  v.  SUte,  7  Coldw. 
625. 

Tex. — ^Tennel  v.  State,  78  Tex.  Cr, 
400,  181  SW  458;  Fielder  v.  State,  78 
Tex.  Cr.  146,  180  SW  268  (no  question 
presented  in  absence  of  bill  of  ex- 
ceptions or  sUtement  of  facts); 
Brannan  v.  SUte,  76  Tex.  Cr.  492, 
175  SW  697;  Garllngton  v.  State,  67 
Tex.  Cr.  306,  148  SW  588:  Walker  v. 
SUte,  (Cr.)  148  SW  565;  Muckleroy  v. 
State,  (Crj  146  SW  199;  Harris  v. 
SUte,  32  Tex.  Cr.  236,  137  SW  373; 
Whitehead  v.  State.  61  Tex.  Cr.  668. 
137  SW  366;  Bhrhardt  v.  SUte.  (CrJ 
133  SW  682;  Overman  v.  SUte.  ,(Crr) 
131  SW  1067;  Forcy  v.  State.  60  Tex. 
Cr.  206,  131  SW  685,  32  LRAN8  327; 
Fulshear  v.  State,  59  Tex.  Cr.  376, 
128  SW  134;  Kllcoyne  v.  State,  (Cr.) 
92  SW  36;  Moore  v.  SUte,  47  Tex.  Cr. 
410,  83  SW  1117;  Pitman  v.  SUte, 
(Cr.)  82  SW  1041;  Raymond  v.  SUte, 
(Cr.)  80  SW  1007:  Hall)ert  v.  SUta, 
(Cr.)_79  SW  804;  Shutt  v.  SUte,  (Cr.) 
71  SW  18;  Thompson  v.  State,  29  Tex. 
A.  208,  16  SW  206;  Wilson  v.  State. 
6  Tex.  A.  427. 

Utah.— Peo.  v.  March,  11  UUh  482, 
40  P  708:  Peo.  v.  Farrell,  11  UUh 
414,  40  P  703;  Peo.  v.  Chalmers,  6 
UUh  274,  15  F  2;  Peo.  v.  C^Uaghan, 
4  Utah  49,  6  F  49. 

Wash. — SUte  v.  Welty,  65  Wash. 
244,  118  P  9;  SUte  v.  White,  40  Wash. 
428.  82  P  748;  SUte  v.  Weydeman,  3 
Wash.  399,  28  P  749. 

Wis. — Dayies  v.  SUte,  72  Wis.  64. 
38  NW  722;  Kneifle  v.  SUte,  18  Wis. 
869. 

79.  See  supra  |  8421. 

80.  Holt  V.  Peo.,  23  Colo.  1,  46  P 
874. 

n.  State  V.  Duoot6.  43  La.  Ann. 
186,  8  8  439;  Dupree  V.  SUte,  56  Tex. 
Cr.   387.    120  SW   875. 

as.    SUte  V.  Adler,  71   Or.  70,  148 
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of  exceptions  by  a  defendant  who  pleaded  guilty 
is  properly  stricken  from  the  transcript  as  showing 
certain  i^eged  proceedings  after  judgment  and  sen- 
tence, the  only  question  presented  for  review  is  the 
failure  of  the  court  to  instruct  defendant  as  to  his 
rights.^'  An  assignment  of  error  to  the  refusal  to 
allow  accused  an  opportunity  to  bring  the  case  to 
the  appeUate  court  upon  exceptions  before  sentence 
is  not  sufficiently  presented,  where  the  record  con- 
tains no  motion  or  other  statement  to  that  effect  by 
*  accused,  and  there  is  nothing  therein  to  show  that 
the  statute  relied  upon  was  in  any  wise  complied 
with." 

[$  3459]  b.  Indictment^  Information,  and  Plea. 
The  sufficiency  of  the  indictment,^'  or  of  an  af- 
fidavit and  information  charging  an  offense,**  or 
the  sufficiency  or  correctness  of  a  plea,^^  cannot  be 
reviewed  on  appeal  unless  they  are  made  to  appear 
on  the  record.  So  also  an  objection  that  there  ijB  a 
vairiance  between  the  indictment  and  the  copy  served 
on  defendant  will  not  be  reviewed  where  the  copy 
served  is  not  made  a  part  of  the  record.**    An  ob- 


jection that  a  motion  to  quash  was  improperly  over- 
iniled  will  not  be  considered  where  the  record  does 
not  show  that  the  affidavits  read  were  all  the  proofs 
heard,  or  that  any  exception  was  taken  to  the 
court's  ruling,*'  or  where  it  does  not  show  other 
matters  necessary  to  enable  the  appellate  conrt  to 
pass  on  the  propriety  of  the  ruling.'"  The  same 
principle  applies  to  a  refusal  to  grant  a  motion  to 
compel  the  state  to  elect  between  counts  or  of- 
fenses.*^ 

[(  3460]  c.  Ohange  of  Veime  and  ContinnanceB. 
The  action  of  the  trial  jiidge  on  an  application  for  a 
change  of  venue  will  not  be  reviewed  unless  the  ap- 
plication and  the  affidavits  in  support  thereof,'* 
and  the  evidence,  if  any,  heard  on  the  application, 
appear  in  the  record.'*  The  record  must  also  show 
the  reasons  which  were  alleged  for  asking  a  change 
of  venue,'*  and  the  action  of  the  court  on  the  appli- 
cation." Nor  will  the  action  of  the  court  on  an  ap- 
plication for  a  continuance  be  reviewed  where  the 
record  does  not  contain  the  application  and  affi- 
davits,'* and  the  other  evidence,  if  any,  was  re- 


P  S44. 

as.  Peo.  V.  Harney,  276  ni.  tS6, 
114  NB  503. 

84.  Peo.  V.  Ponsford,  181  Micb. 
669,  148  NW  286. 

85.  Smith  V.  State,  16B  Ala.  74,  61 
8  632;  Yarbrough  v.  State,  (Ala,  A.) 
73  S  880;  Ogden  y.  State,  (Ala.  A.) 
78  S  687  (applies  to  amendment 
which  was  not  set  out  In  record) ; 
Johnson  v.  Peo.,  197  111.  48,  64  NB 
286;  State  v.  Burks,  132  Mo.  363,  34 
SW  48;  State  v.  Waronker,  135  Mo. 
A.  629,  116  SW  1129;  State  v.  Kelly, 
76  N.  J.  L.  576,  70  A  342  (record  must 
disclose  facts  on  which  objection 
based). 

86.  Peo.  V.  Cusick,  11  C!al.  A.  188, 
104  P  461;  Shoffner  V.  SUte.  93  Ind. 
619;  Wrlgrlit  v.  State,  46  Nebr.  44,  63 
NW  147. 

[a]  Til*  •llowano*  of  an  unmd- 
msBt  of  aa  affidavit  chargrlngr  an  of- 
fense cannot  be  reviewed  If  the 
orlKinal  affidavit  is  not  set  out  In  the 
record.  Crawley  v.  State,  (Ala,  A.) 
78  S  222. 

87.  Ala. — De  Wyre  v.  State.  190 
Ala.  1,  67  S  577:  Broadhdad  v.  State, 
40  S  216;  Garrett  v.  State.  97  Ala. 
18,  14  S  327. 

Ark. — Moore  v.  State    61  Ark.  130, 
10   S'W   22 
Qa. — Williams    v.    State,    121    Qa. 

169,  48  SB  906;  Davis  v  SUte,  68  Oa. 

170.  . 

111.— Peo.  V.  McCarthy,  176  lU.  A. 
499. 

Philippine. — ^U.  8.  v.  Tamarra,  21 
Philippine  143. 

Porto  Rico. — Peo.  V  Rivera,  28  Por- 
to Rico  349. 

Tenn. — Diamond  v.  State,  123  Tenn. 
348,  131  SW  666. 

Tex. — Campbell  v.  State,  (Cr.)  28 
SW  808. 

fa]  A  'BU»»  TttiUi.  la  the  .seooxtt 
that  a  plea  of  former  Jeopardy  was 
<iet  up  does  not  enable  the  court  to 
decide  whether  such  plea  was  well 
found.  Peo.  v.  Rivera,  23  Porto  Rico 
849. 

88.  Andrews  v.  State,  152  Ala.  16, 
44  S  696;  Parhara  v.  State,  147  Ala. 
67.  42  S  1;  Fay  v.  State,  (Tex.  O.) 
70  SW  744;  St.  Clair  v.  State,  (Tex. 
Cr.)  64  SW  238. 

89.  Ross  V.  State,  139  Ala.  144.  36 
S  718;  Keedy  v.  Peo.,  84  111.  669; 
Slaughter  v.  Com.,  152  Ky.  128,  163 
SW   46. 

SO.  Ala. — OKden  v.  State,  (A.)  72 
S  687. 

Cal.— Peo.  v.  Rader,  24  Cal.  A.  477, 
141  P  958   (grounds  of  motion). 

Colo. — Irving  v.  Peo.,  48  Colo.  260, 
96   P  940. 

Fla. — Johnson  v.  State,  61  Fla.  44, 
40  S  678. 


•   Ind.— Dowell  v.  State,  181  Ind.  68, 

101  NB  816;  Lay  v.  State,  180  Ind.  1, 

102  NE  274  (motion  not  in  record  nor 
brief);  Ward  v.  State,  179  Ind.  524, 
101  NE  809;  Hay  v.  State,  178  Ind. 
478,  98  NE  712,  AnnCasl915C  135 
(grounds  of  motion  not  disclosed  by 
record);  Barnett  v.  State,  177  Ind. 
461,  97  NE  530;  Leach  v.  State,  177 
Ind.  234,  97  NE  792;  Qilmore  v.  State, 
177  Ind.  148,  97  NE  422;  Blocher  v. 
State,  176  Ind.  356,  98  NE  118  (mo- 
tion and  grounds  therefor  not 
shown). 

Ind.  T. — Binyon  v.  U.  8.,  4  Ind.  T. 
642.   76  SW  265. 

La. — State  v.  Sehon,  137  La.  88,  68 
S  221. 

Mo. — State  v.  Teague,  190  Mo.  A. 
280,   176   SW   250. 

Tex. — Johnson  v.  State,  60  Tex. 
Cr.  305.  131  SW  1085;  Lax  v.  State,  46 
Tex.   Cr.   828,   79   SW   578. 

[a]  Bafnaal  to  onaab  an  ladlot- 
ment  la  not  revtawanla  (1)  where  it 
is  not  shown  by  the  judgment  entry 
set  out  In  the  record.  Wise  v.  State, 
11  Ala.  A.  72,  66  S  128.  (2)  Nor  un- 
less the  record  contains  the  evidence 
used  on  the  motion  (State  v.  Butter- 
fleld.  78  Iowa  86,  34  NW  750;  State 
V.  Cole,  145  Mo.  672,  47  SW  896),  (3) 
or  at  least  such  a  statement  of  It  as 
will  enable  the  appellate  court  to 
pass  upon  the  propriety  of  the  ruling 
(State  V.  Frost,  95  Iowa  448,  .64 
NW  401).  (4)  A  motion  to  quash 
on  the  ground  of  a  material  change 
in  the  Indictment  will  not  be  con- 
sidered where  the  bill  of  exceptions 
fails  to  show  what  the  change  Is. 
State  V.   Pollard,   14   Mo.   A.    583. 

[bl  A  beaeh  note  of  the  trial 
JwUr*  to  the  effect  that  the  motion 
was  overruled  is  Insufflclent  to  show 
action  on  the  motion.  Smith  v. 
State,   (Ala.  A.)   73  S  824. 

n.  Barrett  v.  U.  S..  169  U.  8.  218, 
18  set  327.  42  L.  ed.  723  (holding  that 
the  refusal  to  require  the  prosecu- 
tion to  elect  between  several  conspi- 
racies disclosed  by  the  evidence  will 
not  be  reviewed  unless  the  record 
contains  all  the  evidence,  in  order 
that  it  may  be  apparent  upon  what 
grounds  the  trial  court  4^nied  the 
motion);  State  v.  Bassenger.  39  La. 
Ann.  918,  3  S  55  (holding  that  the 
refusal  to  grant  a  motion  to  compel 
the  state  to  elect  between  counts  will 
not  be  reviewed  where  the  bill  does 
not  set  forth  the  grounds  of  the  mo- 
tion or  those  of  the  trial  court  de- 
nying  it). 

99.  Ala. — Edwards  v.  State,  49  Ala. 
334 

lil.— Peo.  V.  Donaldson,  256  III.  19, 
99   NE   62,   AnnCasl913D   90. 

Iowa. — State  v.  Ball,  67  Iowa  617, 


25  NW  757. 

Or.— State  v.  Kline,  60  Or.  426,  9* 

P   237. 

Tex. — Hamilton  v.  State,  40  Tex. 
Cr.  464,  51  SW  217;  Lacy  V.  State.  30 
Tex.  A  119,  16  SW  761;  Harrison  v. 
State,  3  Tex.  A.  558. 

Va. — Barnes  v.  Com.,  92  Va.  794,  23 
SE   784. 

93.  Ala.— Hawk  v.  State.  84  Ala.  6, 

4  S   283. 

Ark. — ^Ijatourette  v.  State,  91  Ark. 
65.  120  SW  411. 

Colo. — Van  Houton  v.  Peo.,  22  Colo. 
53,  42  P  137. 

Iowa. — State  v.  Lets,  11  Iowa   416. 

La. — State  v.  Ford,  37  La.  Ann.  443; 
State   V.   Daniel,   31   La.   Ann.  91. 

Mont. — State  v.  Martin,  29  Mont. 
273,    74    P    725. 

Te». — Foster  v.  State,  (Cr.)  185  SW 
1;  Vines  v.  State,  67  Tex.  Cr.  365, 
148  SW  727;  Joy  v.  State,  57  Tex. 
<3r.  93,  123  SW  584;  Wynne  v.  State. 
41  Tex.  Cr.  504,  55  SW  837;  Wright  v. 
State,  40  Tex.  Cr.  447,  50  SW  940; 
Miller  v.  State,  31  Tex.  O.  609.  21  SW 
925,  37  AmSR  836:  Smith  v.  State,  31 
Tex.  Cr.  14.  19  SW  252. 

[a]  A  statement  of  Uie  evUlene* 
filed  lonr  after  adjoommeBt  of  the 
term  will  not  be  considered.  Luttrell 
v.  State,  70  Tex.  Cr.  183,  167  SW  167. 

94.  Taylor  v.  State,  48  Ala.  180. 

95.  Oates  V.  State,  166  Ala.  99,  47 

5  74. 

96.  Ala. — ^Rodgers  v.  State,  144 
Ala.  32,  40  S  672. 

Ark. — ^Henderson  v.  Murfreesboro, 
119  Ark.  608,  178  SW  912. 

Cal. — Peo.  V.  Douglass,  100  C&l.  1, 
34  P  490. 

Fla.— Waldron  v.  State,  41  Pla.  266, 

26  S  701.  y 
Ind. — Colee   v.    State,    76    Ind.    611; 

Ostler  V.  State,  3  Ind.  A.  122,  29  NE 
270. 

Ky. — Glass  v.  Com.,  26  SW  811,  16 
KyL  108;  Turner  v.  Com.,  8  KyL 
794,  11  Ky.  Op.  640. 

La. — State  v.  Chariot,  8  Rob.  629. 

Mo. — State  v.  Nibarger,  255  Mo.  289, 
164  SW  453;  State  V.  Fleetwood,  223 
Mo.  69,  122  SW  696;  State  v.  Gatlin. 
170  Mo.  354,  70  SW  885;  State  v.  Han- 
cock, 148  Mo.  488,  50  SW  112;  State 
V.  Jones,   134   Mo.   254,   35   SW   607. 

Or. — State  v.  McPherson,  70  Or.  37, 
141  P  1018. 

S.  C. — State  V.  Hunt,  83  S.  C.  193, 
65   SE  176. 

Tex. — Clay  v.  State,  75  Tex.  Cr.  887, 
170  SW  743;  Herrera  v.  State,  75 
Tex.  Cr.  120,  170  SW  719;  Woods  v. 
State,  (CrJ  167  SW  766;  Foote  v. 
State.  65  Tex.  Cr.  368,  144  SW  276, 
AnnCa8l916A  1184;  Brown  v.  State, 
65  Tex.  Ce.  121.  144  SW  266;  Worm- 
ley  V.  State,  65  Tex.  Cr.  48,  143  SW 


For  later  cases,  developments  and  ohsnges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eeived.**  So,  in  order  to  review  a  ruling  on  a  mo- 
tion for  a  eontinuanee,  the  record  mast  show  the 
gronnda  npon  whieh  the  oontinnance  was  asked,** 
whether  the  application  was  for  a  fint  or  a  sub- 
sequent continnanee,"  and  what  was  expected  to  be 
proved  by  the  witness  to  secure  whose  attendance 
the  continuance  was  sought.^ 

[i  3461]  d.  Selection,  Snmmoning,  and  Impan- 
eling of  Jury.  Errors  in  the  selection,  summoning, 
and  impaneling  of  the  jury  will  not  be  reviewed  un- 
less the  evidence  and  proceedings  substantially  ap- 
pear in  the  record.'  A  ruling  on  a  motion  to  quash 
the  venire  will  not  be  reviewed  where  the  evidence 
on  whieh  the  motion  was  based  does  not  appear.* 
Nor  wUl  questions  as  to  a  juror's  competency  be  re- 
viewed where  the  record  does  not  show  that  he 
served  as  such  and  that  defendant  had  exhausted 


his  challenges  before  he  was  accepted.*  So  also  the 
record  should  show  the  grounds  of  objection  or  chal- 
lenge °  and  the  reasons  for  the  ruling  thereon.'  It 
has  been  held,  however,  that  failure  to  state  the 
specific  ground  of  the  challenge  to  a  juror  will  not 
prevent  a  review  of  the  overruling  of  such  chal- 
lenge because  the  ground  is  stated  for  the  first 
time  in  support  of  a  motion  for  a  new  trial.^ 

[$  3462]  e.  Conduct  of  Trial  in  OenetaL  Al- 
leged errors  in  the  conduct  of  the  trial  will  not  be 
reviewed  unless  the  facts  connected  therewith  so  ap- 
pear in  the  record  that  the  court  can  see  that  de- 
fendant has  been  prejudiced.^  This  rule  applies  to 
the  action  of  the  court  in  discharging  the  jury  be^ 
cause  of  their  disagreement,*  and  to  the  objection 
that  defendant  was  absent  from  the  court  during  the 
trial,^"   or   that   the   judge  was   absent   from   the 


SIS;  Moreno  v.  State,  64  Tex.  Cr.  660, 
143  SW  166,  AnnCaal914C  863:  Mlms 
V.  State,  (Cr.)  106  SW  1157;  Taylor  v. 
State.  (Cr.)  81  SW  299;  Mays  v. 
State.  (Cr.)  67  SW  109;  Toler  v.  State, 
41  Tex.  O.  659.  56  SW  917;  Harris  v. 
State.  (O.)  66  SW  622;  Swift  v. 
State,   8  Tex.  A.  614. 

97.  Ala. — Brand  v.  State.  13  Ala. 
A  390.  69  S  379. 

Fla. — Clements  v.  State,  61  Fla.  6, 
40  S   432. 

Ky. — Glass  v.  Com.,  26  SW  811,  16 
KyL,  108;  Turner  v.  C!om..  3  KyL  794, 
11  Ky.  Op.  640. 

Misa. — ^McDaniel  v.  State,  16  Miss. 
401.  47  AmD  9S. 

Mo. — State  v.  Creeley,  2S4  Mo.  382, 
162  SW^  737;  State  v.  Huting,  21  Mo. 
464. 

Tex. — ^Wella  v.  State,  (Cr.)  134  SW 
702;  Gilder  v.  State,  61  Tex.  Cr.  16, 
133  SW  883;  Dayis  v.  State,  60  Tex. 
Cr.  620,  132  SW  932-  Ward  v.^tate, 
59  Tex.  Cr.  62.  126  SW  1145;  Flow- 
ers V.  State,  (Cr.)  51  SW  216;  Gam- 
ble V.  State.  (Cr.)  50  SW  458;  Green 
V.  State.  (Cr.)  43  SW  1003;  Holland 
V.  State.  31  Tex.  O.  345.  20  SW  750. 

98.  Taylor  v.  Com.,  172  Ky.  136, 
188  SrW  1087. 

M.  Washington  v.  State,  35  Tex. 
Ct.  154,  32  SW  693;  Jones  v.  State, 
(Tex.  Cr.)  194  SW  1109;  Attaway  v. 
State.  31  Tex.  Cr.  476,  20  SW  925. 

[a1  Wluor*  only  oaa  appUcatioa 
for  a  continuance  was  made  a  gener- 
al reference  to  it  as  the  first  applica- 
tion irithout  setting  It  out,  or  even 
statins  its  substance,  Is  sufBcient  to 
require  the  ruling  thereon  to  be  re- 
viewed. Steel  V.  State,  65  Tex.  C!r. 
551.   117   SW  850. 

1.  Marta  v.  State.  (Tex.  (3r.)  198 
SW  323;  Valdex  v.  SUte,  71  Tex.  Cr. 
487,   160  SW   341. 

a.  Ala  J— Rudolph  v.  State,  1.72  Ala. 
379.  55  S  610;  McClellan  v.  State,  140 
Ala.    99,    37    S    i39. 

Ind. — Shank  V.  State,  183  Ind.  298, 
108   NE   521.     , 

Ind.  T. — Blnyon  v.  U.  S.,  4  Ind.  T. 
442,   76   SW  266. 

Iowa. — State  v.  C3ark,  163  Iowa  1, 
144  NW  696. 

Ky. — Merriweather  v.  State.  118 
Ky.  870,  82  SW  692,  26  KyL  793,  4 
AnnCas  1039. 

Md. — ^Bnsey  v.  State,  85  Md.  115,  36 
A   257. 

Vo. — State  V.  Sanders,  106  Mo.  188, 
17  SW  223;  State  v.  Wilson.  85  Mo. 
1J4;  State  v.  Curtwrlght.  134  Mo.  A. 
588.    114    SW    1146. 

Mont. — State  v.  Collins,  63  Mont. 
213.  163  P  102. 

Nev. — State  v.  Roderigas,  7  Ney.  328. 

N.  M. — Terr.  v.  Lobato,  17  N.  M. 
«6«.  134   P  222,  LRA1917A  1226. 

Oh. — (hooper  ■  v.  State,  16  Oh.  St 
328. 

Or. — State  V.  Caseday,  68  Or.  429, 
115  P  287. 

R.   I. — State  V.   Smith,  93  A   353. 

8.  C. — State  v.  Stephens,  11  S.  C 
119. 

Tex. — Yelton  v.  State,  76  Tex.  Cr. 
38,  170   SW   818;  Vines  ▼.   SUte,  67 


Tex.  Cr.   355,  148  SW  727. 

[a]  An  objeotion.  ••  to  fhe  authod 
of  proonrlair  tl>*  JtUT-  is  not  pre- 
served for  review,  where  the  bill  of 
exceptions  falls  to  show  that  the 
Jury  were  drawn  or  summoned.  Peo. 
v.  Herbert,  196  111.  A.  137. 

tb]  An  objeotion  that  the  Jtur 
were  sot  pxopMly  >wom  cannot  be 
considered  unless  the  bill  of  excep- 
tions shows  the  form  of  oath  actual- 
ly administered.  State  v.  Baldwin, 
36  Kan.  1.  12  P  318;  Bartlett  v.  State, 

28  Oh.    St.    669. 

[c]  ZxTor  In  oomveUlBT  s  trial  by 
Olaqnallfled  Jnzoxs  may  be  available 
on  appeal  without  bringing  up  all  the 
evidence,  if  defendant  brings  up  so 
much  of  the  record  as  discloses  that 
he  has  not  been  accorded  a  trial  by  a 
legally  constituted  Jury.  State  v. 
Snodgrass.  52  Kan.  174,  34  P  760. 

3.  Ala. — Sewell  v.  State,  99  Ala. 
183,  13  S  555;  McMillan  v.  State,  (A.) 
75  S  824;  Price  v.  State,  10  Ala.  A. 
67,  65  S  iOi. 

Ida. — State  v.  Corcoran,  7  Ida.  220, 
61  P  1034. 
L.a. — State  v.  Richard,  42  I<a.  Ann. 

83  6    S    897 

'Miss.— Trim    v.    State,    33    8   718. 

Tex. — Harnage  v-  State,  (Cr.)  82 
SW  512;  Dodd  v.  State,  (Cr.)  82  SW 
610;  Willis  V.  State,  (Cr.)  75  SW  790. 

4.  Ark. — Thomas  v.  State,  125 
Ark.  267,  188  SW  806;  Sullins  v. 
State,  79  Ark.  127,  134,  96  SW  159,  9 
AnnCas   275    [clt  (3ycl. 

Ind.  T.— Blnyon  v.  U.  S.,  4  Ind.  T. 
642,   76   SW  265. 

Iowa. — State  v.  Wright,  112  Iowa 
486,    84   NW   541;    State  v.   Brownlee, 

84  Iowa   473,   61   NW  26. 

La. — State  v.  Woods,  112  La.  617, 
36  S   626. 

Mont. — Terr.  v.  Campbell,  9  Mont. 
16,    22    P    121. 

Nebr. — Jahnke  v.  State,  68  Nebr. 
154,  94  NW  168,  104  NW  1B4. 

N.  M. — Anderson  v.  Terr.,  4  N.  M. 
108,  13  P  21. 

Okl. — Br6wn  v.  Stote,  11  Okl.  Cr. 
498,  148  P  181. 

Tex. — Poulter  v.  State,  70  Tex.  Cr. 
197,  157  SW  166;  Byrd  v.  State,  69 
Tex.  Cr.  35,  151  SW  1068;  Duke  v. 
State,  61  Tex.  Cr.  441,  134  SW  705; 
Canon  v.  State,  59  Tex.  Ct.  898,  128 
SW  141;  Hlerhalzer  v.  State,  47  Tex. 
Cr,  199,  83  SW  836;  Martin  v.  State, 
47  Tox.  Cr.  29,  83  SW  390;  Dodd  v. 
State,  (Cr.)  82  SW  510;  Bailey  v. 
State,  (Cr.)  81  SW  1208;  Lee  v. 
State,  (Cr.)  44  SW  835;  Hardy  v. 
State,  (Cr.)  38  SW  196;  Jones  v. 
State,  37  Tex.  Cr.  433,  35  SW  975; 
Segars  v.  State,  35  Tex.  Cr.  45,  31  SW 
370;  Kramer  v.  State,  34  Tex.  Cr.  84, 

29  SW  157;  Hennlng  v.  State,  24  Tex. 
A.    315,    6    SW    137. 

[a]  BMuron  for  ml*. — ^Unless  it 
appears  that  defendant  has  exhausted 
his  challenge  it  cannot  be  said  that 
reversible  error  was  committed  in 
falling  to  sustain  a  peremptory  chal- 
lenge against  certain  Jurors.  Thomas 
V.  State,  126  Ark.  267,  188  SW  805. 

[b]  Bvllatf     on     ohallenra*. — The 


bill  should  always  show  whether 
challenges  for  cause  were  overruled 
or  sustained.  Taul  v.  State,  (Tex. 
Cr.)  61  SW  394. 

5.1  Ark.— Allen  v.  SUte,  70  Ajck. 
337,  68  SW  28. 

111.— Wilson   V.    Peo.,    94   111.   299. 

Nev. — Bute  v.  Squaires,  2  Nev.  226. 

N.  M.— Terr.  v.  Murray,  6  N.  H. 
454,  30  P  872;  Terr.  v.  Davis,  6  N.  M. 
452,  30  P  871. 

N.  C— SUte  V.  Dove,  32  N..  C  469. 

Okl.— Jones  v.  SUte,  8  Okl.  Or.  676. 
129  P  446. 

R.  I.— State  v.  Smith,  98  A  1. 

Tex. — Hays  y.  SUte,  47  Tex.  Or. 
150,  83  SW  201;  Aistrop  v.  SUte,  81 
Tex.   Cr.   467,   20  SW  989. 

Wis. — Shoeffler  v.  SUte,  3  Wis.  828. 

6.  Gaines  v.  SUte.  146  Ala.  16,  41 
S  865:  Bias  v.  U.  S.,  3  Ind.  T.  27,  58 
SW  471;  State  v.  Watt.  47  La.  Ann. 
630.  17  S  164. 

7.  Miller  v.  U.  S.,  38  App.  (D.  C4 
361,   40   LRANS  973. 

S.  Ala. — Oakley  v.  State,  136  Ala. 
15     33   S   23 

Cal. — Peo.'  T.  E!cton,  29  <3al.  A.  478, 
166  P  996. 

111.— Palmer  v.  Peo.,  112  111.  A.  627 
(suflficient  if  prejudice  appears  from 
record  as  a  whole). 

Ind. — Conrad  v.  State,  144  Ind..  290, 
43  NE  221;  Pearsoll  v.  SUte,  14  Ind. 
432;  Mahoney  v.  SUte,  33  Ind.  .A. 
655,   72  NE!  161,  104  AmSR  276. 

Iowa. — SUte  v.  Walters,  160  NW 
821 

ky. — Louisville  V.  Templeton,  6  Kyi 
Op.  630. 

Okl.— Van  Meer  v.  Terr.,  IB  Okl. 
33    79   P  264 

W. — Bryaii  v.   Com.,    27   Pa.    284; 

S.  C. — State  V.  Sanders,  68  S.  C.  192, 
47  SB  56. 

Tex. — White  V.  State,  78  Tex.  Cr. 
216.  181  SW  192  (denying  accused  the 
right  to  sUte  to  the  Jury  defenses 
relied  on,  where  record  fails  to  dis- 
close what  his  sUtement  would  have 
been);  Zweig  v.  State.  74  .  Tex.  Ct. 
306,  171  SW  747;  Davis  v.  State,  75- 
Tex.  Cr.  317,  170  SW  725;  Daly  v. 
State,  72  Tex.  Cr.  531.  162  SW  1162; 
Germany  v.  State,  62  Tex.  Cr.  276,  137 
SW  130,  AnnCaBl91."iC  477;  Glpson  v. 
State,  88  Tex.  Cr.  403,  126  SW  267; 
Bally  V.  State,  (O.)  115  SW  1191; 
"Washington  v.  State.  46  Tex.  C!r.  184, 
79  SW  811. 

Wash. — State  v.  Packenham,  40 
Wash.   403,    82   P   597. 

[a]  Permitting  the  Jury  to  taat* 
and  nn«U  a  preparation  sold  by  &- 
fendant  and  claimed  by  the  prosecu- 
tion to  be  an  intoxicant  cannot  be  re- 
viewed where  the  record  does  npt 
show  the  effect  of  such  test  on  the 
Jury.  Dane  v.  State,  36  Tex.  Cr.  84, 
35  SW  661. 

KarmlMia  enror  see  infra  H  3600- 
3722 

9.'  State  V.  McCaffery,  16  Mont.  33, 
40  P-  63  (holding  that  such  action 
cannot  be  reviewed  where  it  does  not 
appear  of  record  how  long  they  had 
the  case  under  consideration). 

10.     Peo.    V.    Bealoba.    17    C:al.    389 
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court  rooiii  for  a  time,  daring'  which  the  state  'b  eonn- 
sel  used  improper  argument  to  the  jury."  The  rule 
also  applies  to  alleged  improper  ailment  or  re- 
marks of  counsel;^'  and  in  some  jurisdictions  al- 
lied improper  remarks  of  counsel  will  not  be  re- 
viewed unless  the  record  shows  that  the  court  was 
requested  to  instruct  the  jury  to  disregard  them, 
and  also  shows  the  court's  ruling  thereon.^^  Ldke- 
wise  the  rule  applies  to  assignments  of  error  based 
on  statements  made  by  the  trial  judge  ;^''  to  a  con- 
tention that  the  demeanor  of  the  trial  judge  was 
prejudicial  to  accused;"  to  alleged  misconduct  of 
the  jury  committed  out  of  the  presence  of  the 
court  ;^*  to  alleged  errors  in  permitting  leading  ques- 
tions;*^ to  alleged  misconduct  by  bystanders;"  to  an 
objection  that  the  interpreter  did  not  fairly  inter- 
pret the  testimony;^"  to  an  objection  that  the  court 


(boIdlnK  that  the  objection  will  not 
be  considered  unless  evidence  appears 
In  the  record  showing:  the  time  and 
alrcumatances  of  his  absence) ;  Bricp 
V.  State,  117  Oa.  466,  48  SB  715;  Rob- 
bins  v.  State,  (Okl.  Cr.)  155  P  4«1: 
Burns  V.  State,  8  Okl.  Cr.  6S4,  129  P 

m. 

Fi»M«i)»  ot  soeaMtt  Avxlar  tcUl 
see  supra  IS  2066-2074. 

11.  State  V.  Rash.  27  S.  D.  185,  ISO 
NW    91,    AnnCa8l91SD    666. 

U.  Arts. — Zumwalt  v.  State,  16 
ArlB.  82,  141  P  710;  Toungr  Chung  v. 
State,  15  Aril.  79.   136  P  6S1. 

Ark. — Lynch  v.  State,  96  Ark.  168, 
1,28  SW  1063;  Overton  v.  State,  67 
Ark.  60.  20  SW  590. 

Cal. — Peo.  V.  Fleming,  166  Cal.  867, 
186  P  291.  AnnCaslSlSB  881;  Peo.  V. 
HorVath,  23  Cal.  A.   306,   137  P  1069. 

Colo. — McBrlde  v.  Peo.,  60  Colo. 
4SS,  153  P  751. 

Ida- — State  v.  Gruber,  19  Ida.  692, 
116  P  1;  State  v.  Peck.  14  Ida.  712, 
96  P  615. 

ni.— Peo.  V.  Annls,  261  111.  167, 
108  NB  668  (substance  of  remarks 
sufficient):  Peo.  v.  Faulkner,  248  III. 
168,  92  NB  741;  Peo.  t.  Simpson,  198 
Ul.   A.   627. 

Ind.— Wilson  v.  SUte,  176  Ind.  468, 
98  NB  609;  Reed  v.  State,  147  Ind. 
41,  46  NB  135;  Uasteraon  v.  State, 
144  iBd.  240,  43  NB  138. 

Iowa. — State  v.  Chambers,  ,161  NW 
470;  State  v.  Walters,  160  NW  821; 
State  T.  Vochoskl,  170  Iowa  246,  150 
NW  68:  State  v.  McKlnnon,  158  Iowa 
«19,  188  NW  628;  State  v.  Steen,  126 
Iowa  807,  101  NW  96:  State  v.  Sale, 
119  Iowa  1,  92  NW  680,  96  NW  193; 
State  ▼.  Keenan,  111  Iowa  286,  82  NW 
792;  State  T.  Blgelow,  101  Iowa  430, 
70  NW  600. 

Ky. — Whltalier  v.  Com.,  172  Ky. 
846,  189  SW  1113;  Qarrlson  v.  Com., 
169  Ky.  188,  183  SW  473;  Miller  ▼. 
C^m.,  113  SW  618;  Sampson  v.  Com., 
82  SW  384,  26  KyL  661;  Savior  v. 
Com.,   67   SW  614,    22  Kyli   472. 

Mich. — Peo.   V.   Kreldler,   180  Mich. 

M4,  147  NW  559;  Peo.  v.  Baker,  112 
loh.  211,  70  NW  431. 

Miss. — Walton  v.  State,  87  Miss. 
296,  39  S  689;  Butler  v.  State,  89  S 
1005. 

Mo. — State  v.  Kanapka.  247  Mo. 
706,  163  SW  1066;  State  v.  Hurley, 
242  Mo.  452,  146  SW  1164;  State  v. 
Runfelt,  228  Mo.  443,  128  SW  737; 
State  V.  McCarver,  194  Mo.  717,  92 
SW  684;  SUte  v.  James,  194  Mo.  268, 
92  SW  679,  5  AnnCas  1007;  State  v. 
'Price,  186  Mo.  140,  84  SW  920:  State 
▼.  Brown,  181  Mo.  192,  79  SW  1111; 
State  V.  Woodward,  1'71  Mo.  593,  71 
SW  1015;  State  v.  Qatlin,  170  Mo.  364, 
TO  SW  885;  State  v.  Steen.  115  Mo. 
474,  22  SW  461;  State  v.  McDaniel.  94 
Mo.  301.  7  SW  634;  State  v.  Snider, 
151  Mo.  A.  699.  182  SW  299. 

Nev. — State  v.  Vertreee,  33  Nev. 
609.  112  P  42. 

N.  M.— Terr.  v.  Hicks,  6  N.  M.  696, 
30   P  812. 

N.  T.~-P60.  V.  liOomiB,  76  App.  Dlv. 


243,  78  NTS  578  [rev  on  other 
grounds  178  N.  T.  400,  70  NE  919]. 

N.  C. — State  v.  Cavenoss,  78  N.  C. 
484, 

Okl. — ^Irvine  v.  State,  10  OB.  Cr. 
4,  183  P  259;  Tucker  v.  State.  9  Okl. 
Cr.  687,  132  P  826;  Boule  v.  State,  9 
Okl.  Cr.  345.  181  P  953;  Walker  v. 
State,  6  Okl.  Cr.  370,  118  F  1006: 
Smith  V.  State,  6  Old.  Cr.  282.  114  P 
350;  Johnson  v.  State,  6  Okl.  Cr.  13, 
113  P  652. 

Or. — State  y.  Humphrey,  68  Or.  640, 
128   F   824. 

Pa. — Com.  V.  Sushinskie,  242  Pa. 
406,  89  A  664;  Com.  v.  Zappe,  153 
Pa.  498,  26  A  16. 

Tex. — Medlock  v.  State,  (Cr.)  186 
SW  566;  Park  v.  State,  '78  Tex.  Cr. 
131,  179  SW  1152;  Hawkins  v.  State, 
77  Tex.  Cr.  620,  179  SW  448;  Reeves 
v.  SUte,  69  Tex.  O.  58.  153  SW  127: 
Ward  Y.  State,  68  TeX.  Cr.  164,  161 
SW  1078;  Gamble  v.  State,  66  Tex. 
Cr.  297,  146  SW  561;  Whitehead  v. 
State,  61  Tex.  Cr.  558,  137  SW  856: 
Dixon  v.  State,  62  Tex.  Cr.  53,  136 
SW  462;  Dulin  v.  State,  60  Tex.  Cr. 
376,  181  SW  1105;  Tlnsley"  v.  State, 
62  Tex.  Cr.  91,  106  SW  347;  Wlnslow 
V.  State,  60  Tex.  Cr.  466,  98  SW  866; 
Hatchell  v.  State,  47  Tex.  Cr.  380, 
84  SW  234;  Johns  v.  State,  47  Tex. 
Cr.  161,  83  SW  198;  Scott  v.  State, 
(O.)  81  SW  47;  McCoy  v.  State,  (Cr.) 

73  SW  1067;  McAnally  v.  State.  (Cr.) 
72  SW  842:  Shutt  v.  State,  (Cr.)  71 
SW  18;  Kelley  ▼.  State,  (Cr.)  70  SW 
20:  Martlnea  v.  State,  (Cr.)  67  SW 
829 

Vt.— State  V.  Rivers,  84  Vt.  164,  78 
A  786. 

Wash. — State  v.  Druzman,  88 
Wash.  424,  163  P  881:  State  v.  Jaktt- 
bowBkl,  77  Wash.  78,  i87  P  448;  State 
V.   Poyner,   57  Wash.   489,   107  P  181. 

18.  Peo.  V.  Horvath,  23  Cal.  A. 
306,  137  P  1069;  State  v.  Taylor,  98 
Mo.  240,  11  SW  670;  Willis  v.  State, 

74  Tex.  Cr.  98,  167  SW  362;  Gamble 
V.  State,  66  Tex.  Cr.  297,  146  SW 
661;  Holland  v.  State,  61  Tex.  Cr. 
201,  134  SW  698;  Hull  V.  State,  60 
Tex.  <2r.  807.  100  SW  403;  Penn  v. 
State,  86  Tex.  Cr.  140,  35  SW  973. 
See  also  supra  IS  8882,  S336H,  S844, 
3352,   8864. 

14.  Peo.  v.  (Joldenson,  76  Cal.  828, 
19  P  161;  Akroyd  v.  State, /107  Miss. 
61.  64  S  936. 

15.  Slim  V.  State,  128  Ark.  688,  186 
SW  808  (holding  that,  where  the  rec- 
ord did  not  Indicate  the  manner  as- 
sumed by  the  circuit  judge  wh6n  he 
directed  the  attorney  for  defendants, 
who  was  objecting  to  competent  ques- 
tions, to  sit  down,  nor  show  the  at- 
torney's manner  in  making  the  ob- 
jection, it  did  not  disclose  any  error 
on  the  part  of  the  trial  court);  State 
V.  Jernlgan,  169  N.  C.  476,  74  SB 
340  (holding  that  a  contention  that 
the  demeanor  of  the  trial  judge  was 
such  as  to  deprive  accused  of  his 
right  to  trial  by  jury  is  not  presented 
for  review  where  the  record  only 
shows  what  was  said). 


refused  to  piit  the  witnesses  under  the  rale,*"  or  per- 
mitted a  witness  to  testify  who  had  remained  in  the 
court  room;'*  to  an  objection  that  the  oourt  denied 
an  application  for  a  severance;"  to  an  objection  that 
accused  was  unrepresented  by  counsel  at  the  trial;*' 
to  an  objection  that  the  court  appointed  an  attorney 
to  assist  the  prosecution;'*  to  an  objection  that  the 
jury '  discussed  the  failure  of  accused  to  testify ;'' 
to  an  objection  that  the  court  limited  the  argu- 
m»it,'°  or  limited  the  number  of  witnesses;*^  to  an 
objection  that  the  court  recalled  the  jury  and  modi- 
fled  its  charge;*'  to  an  objection  that  the  jury  re- 
turned a  verdict  in  such  haste  as  to  show  prejudice 
against  defendant;'*  and  to  various  other  objee- 
tions.*' 

[$  3463]    f.    QaefltionB  in  BeUtion  to  Evidence 
— (1)     In  OeneraL    Generally  questions  which  de- 

16.  Jones  v.  State,  55  Tex.  Or. 
207  116  SW  1147;  State  v.  Lewis. 
80  Wash.   532.   141  P  102B.  ■ 

17.  State  V.  Chocklett,  166  Iowa 
511,  186  NW  534  (where  no  rulings 
on  the  admissibility  of  evidence  ap- 
peared in  the  abstract). 

18.  Peo.  V.  Dusan.  272  Rl.  478, 
112  NE  316:  Garrison  ▼.  C^m.,  169 
Ky.  188.  183  SW  478  (holding  that 
alleged  misconduct  of  bystanders 
would  not  be  considered  where  the 
record  does  not  show  such  conduct, 
nor  any  objection  thereto  or  ruling 
thereon). 

la.  Sellers  v.  State,  61  Tex.  Chr. 
140.  134  SW  348  (it  not  appeartn^ 
by  the  record  whose  testimony  be  In- 
terpreted). 

ao.  Smith  V.  State.  70  Tex.  Cr.  68. 
156  SW  645  (where  it  does  not  show 
what  such   witnesses  testified  to). 

81.  State  V.  Sumpter,  158  Mo.  436. 
55  SW   76. 

as.  Zweig  y.  State.  74  Tex.  Cr. 
306,  171  SW  747  (holding  that  to 
have  the  overruling  of  an  application 
for  a  severance  reviewed  the  bill  ot 
exceptions  must  state  matters  which 
would  show  the  error  in  the  ruling 
of  the  court). 

83.  State  V.  Holden,  36  Kan.  81, 
10  P  11  (failure  to  appoint  compe- 
tent counsel  for  defendant);  Cobb  v. 
State.  71  Tex.  Cr.  397,  160  SW  78 
(where  the  record  did  not  show  that 
he  -was  prevented  f  rpm  seouring  coun- 
sel by  the  court  or  by  outside  influ- 
ences nor  character  of  his  defense). 

84.  State  v.  Shlnner,  76  Iowa  147. 
40  NW  144. 

SB.  Kni^t  v.  State,  64  Tex.  O. 
641,  144  SW  967  (where  the  bill  of 
.exceptions  does  not  present  the  evi- 
dence thereof). 

86.  Peo.  y.  Jan  Tou,  26  Cal.  A.  148, 
146   P   63. 

87.  Gardner  v.  State,  4  Ind.  631. 

88.  Sanders  v.  State;  53  Tex.  Cr. 
613,    112    SW    867. 

as.  Utiey  V.  State,  78  Tex.  Cr. 
219.  180  SW  613. 

ao.  Ala. — Gravett  y.  State,  11  Ala. 
A.  211,  65  S  850  (holding  that  Where 
the  record  on  appeal  did  not  show 
that  questions  to  which  objections 
were  overruled  were  answered  there 
is  no  error  reviewable  by  an  appel- 
late tribunal). 

CSiI. — ^Peo.  V.  Ix)pes,  21  (3al.  A.  188, 
131  P  104  (holding  that  where  the 
record  on  appeal  falls  to  show  that 
defendant  was  unable  to  speak  or  un- 
derstand the  BngUsh  language  the 
action  of  the  trial  court  in  appoint- 
ing an  interpreter  will  not  be  dis- 
turbed). 

111.— Lamb  v.  Peo..  219  111.  399,  76 
NB  576    (absence  of  clerk  of  oourt). 

Iowa. — State  v.  Sayles,  173  Iowa 
374.  156  NW  837  (hold'lng  that,  where 
apparent  impeaching  questions  did 
not  disclose  the  purpose,  and  the 
brief  and  record  on  appeal  did  not. 
disclose  the  object  of  questions  or 
answers  anticipated,  no  error  in  the 
court's  ruling  thereon  was  presented 
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pend  npon  the  evidence  are  not  reviewable,  where 
the  evidotee  is  not  set  out  in  the  record,"  and  hence 
wbeie  the  evidence  is  not  bronght  into  the  record  by 
a  bill  of  exeeptions,''  or  some  other  method  provided 
by  law,'*  the  only  question  for  consideration  is  the 
sofBeieney  of  the  indictment  or  information  to  sus- 
tain the  verdict.'*     Where  no  evidence  appears  of 


record,  the  appellate  court  will  presume  that  facts 
necesaaiy  to  confer  jurisdiction  were  proved.*' 
Where  the  whole  of  the  evidence  is  not  preserved  in 
some  part  of  the  record  the  appellate  court  will 
not  as  a  rule  review  objections  that  the  evidence 
was  not  sufficient  to  support  the  verdict.'*  More- 
over the  record  should  affirmatively  show  that  it  eon- 


on  appeal). 

lUnn. — State  v.  LeBalng,  16  Minn. 
75  (holding  that  alleged  error  in  com- 
pelllRg  defendan'  to  testify  will  be 
reviewed  only  where  the  record  af- 
Srmatlvely  shows  that  he  was  not 
examined  at  his  own  request). 

Uo. — State  V.  Lamont,  180  SW  861 
(holding  that,  where  the  record  did 
not  affirmatively  show  that  defend- 
ant was  not  aJlowed  twelve  hours 
even  after  the  state  had  announced 
its  challenges  to  jurors,  his  ohjeo- 
Uon  that  he  was  not  allowed  such 
time  would  not  be  considered). 

N.  J. — SUte  ▼.  Harrington,  87  N. 
J.  L.  713.  94  A  623  (holding  that, 
where  none  of  the  particulars  of  the 
arrest  appeared,  a  conviction  will  not 
be  reversed  because  after  testifying 
one  of  the  state's  witnesses  was  ar- 
rested when  he   left  the  stand). 

Okl.— Rial  V.  State,  7  Okl.  Cr.  110, 
12i  P  E58  (holding  that  allegations 
contained  in  a  motion  for  a  new  trial 
u  to  occurrences  which  took  place 
In  open  court  of  which  the  trial  fudge 
had  personal  knowledge  will  not  be 
considered  upon  appeal,  unless  the 
case  made  contains  proper  recitals  of 
what  occurred  duly  certifled  to  by  the 
trial  judge). 

Tex. — snores  v.  State,  72  Tex.  Cr. 
til,  162  SW  883  (holding  that,  where 
a  bill  of  exceptions  complaining  of 
the  court's  refusal  to  require  the 
state's  counsel  to  let  defendant's 
counsel  have  a  paper  to  which  he 
referred  -while  examining  a  witness 
did  not  disclose  what  the  paper  was, 
nothing  was  presented  for  review); 
Benson  v.  State.  51  Tex.  Cr.  367.  108 
SW  Sll  (holding  that  a  billof  ex- 
ceptions reserving  objections  to  the 
cross-examination  by  a  party  of  his 
own  witness  which  failed  to  show 
•nongh  of  the  circumatanees  to  point 
out  the*  error  elaimed  was  insutll- 
dent). 

n.  U.  8.— Thurston  v.  U.  8„  241 
Fed.  33S.  154  CC&  215:  Whitaker  v. 
U.  S.,  220  Fed.   114.   136  C(JA  206. 

Ala.— Watts  v.  State,  177  Ala.  24, 
B$  S  270;  Jones  v.  State,  156  Ala. 
175,  47  S  100;  Morrow  v.  State,  39  8 
7(5;  Dees  v.  State,  (A.)  75  8  646; 
Ogden  V.   State,   (A.)   72  S  587. 

CaL — ^Peo.  v.  Williams,  8  Cal.  A. 
695,  97  F  684;  Feo.  v.  Silva,  8  Cal. 
A  149,  97  P  202;  Feo.  v.  Simnions, 
7  CaL  A  569,  95  P  48. 

Q>nn. — State  v.  Bums,  82  Conn. 
IIS,  72  A  1083,  16  AnnCas  465. 

D.  C— Tublns  v.  D.  C,  21  App. 
M7. 

Fla. — Douberly  v.  State,  SI  Fla.  41. 

40  8  676;  ClemenU  v.  State,  61  Fla. 
(.    40    S     432. 

6a — Jones  v.  State,  125  Oa.  49,  53 
SE  583;  Green  v.  State,  124  Ga. 
Hi,  52  SB  431;  Griffin  v.  State,  116 
Ga.  562.  42  SE  752;  Hicks  v.  SUte, 
K  (3a.    A.    228,    84    SB   887. 

Ida.— State  ▼.  Feck,  14  Ida.  712, 
95  P  615. 

III.— Feo.  V.  Smith,  262  HI.  283, 
97  NE  646  (question  of  guilt  cannot 
M  considered  on  affidavits);  Feo.  v. 
Trafes.  241  111.  690,  89  NE  647. 

Int— Parker  v.  State.  118  NE  768: 
Coinet  V.  SUte,  173  Ind.  168.  89  NE 
M7;  <}uenther  v.  SUte,  141  Ind.  593, 

41  NE   13. 

Iowa. — SUte  V.  Prutiger.  167  Iowa 
»50,  149  NW  634;  SUte  v.  Thompson, 
126  Iowa  499.  101  NW  109;  State 
V.  Blanchard.  74  Iowa  628.  38  NW 
S19. 

.  La.— SUte  V.  Vamado,  131  La.  952. 
(A  8  627;  SUte  ▼.  Simmons,  121  La. 
in.  46  8  651:  SUte  v.  Ferguson,  114 
U.  70,  38  8  '23;  SUte  v.  Aspara.  113 
U.  940,  37  S  888-  SUte  V.  Golden, 
Hi  U.  791,  ST  8  7^7:  SUte  v.  Lewis, 


112  La.  872,  86  8  788:  SUte  v.  Fuse- 
Her.  61  La.  Ann.  1604,  26  8  408; 
State  v.  Chariot,  8  Rob.  529. 

Mo. — State  v.  Shellman,  192  SW 
435;  SUte  v.  Flnley,  246  Mo.  466, 
150  SW  1051;  SUte  v.  Davis,  237  Mo. 
237,  140  SW  902;  SUte  v.  Modlln, 
197  Mo.  376,  96  SW  845;  SUte  v. 
Jones.  5  Mo.  A.  5S7. 

Nebr.— Parker  v.  SUte.  76  Nebr. 
766,    108   NW   121.  , 

N.  C. — State  v.  Tyson,  138  N.  C. 
692.    45    SE   838. 

Okl. — Smiley  v.  Terr.,  15  Okl.  814, 
81  P  433;  Jenkins  v.  SUte,  11  OkL 
Cr.  168,  145  P  500;  Black  v.  SUte, 
3  Okl.  Cr.   647,   107   F  524. 

Or. — SUte  v.  Hlng.  77  Or.  462,  151 
P  706;  Ex  p.  Barren.  57  Or.  96,  110 
P  492. 

Fa. — Com.  v.  Konas,  57  Pa.  Super., 
629;  Com.  y.  DeC^st,  35  Pa.  Super. 
88;  Com.  v.  Sunderlin,  31  Pa.  Super. 
349;  Com.  v.  Barton,  20  Pa.  Super. 
447. 

Porto  Rico. — Peo,  v.  Valdes,  23 
Porto  Rico  662;  Peo.  v.  Gonzales,  19 
Porto  Rloo  1098;  Peo.  v.  Santos,  8 
Porto  Rloo  348;  Peo.  v.  Arrieta,  7 
Porto  Rico  20;  Feo.  v.  Oalarsa.  4  For- 
to  Rico  217. 

8.  D. — SUte  v.  Small.  166  NW  680. 

Tex. — Park  v.  SUte,  78  Tex.  Cr.  181. 
179  SW  1162;  Thompson  v.  SUte,  77 
Tex.  Cr.  550,  179  SW  561;  Van  Dyke 
V.  State.  7T  Tex.  Cr.  626.  179  SW 
111;  Keith  v.  SUte,  75  Tex.  Cr.  43. 
170  SW  726;  Wilson  v.  SUte.  76  Tex. 
Cr.  62,  170  SW  149;  Mayes  v.  SUte, 
72  Tex.  O.  881,  162  SW  620;  Ramos  v. 
SUte.  71  Tex.  Cr.  484,  160  SW  380; 
Clifton  T.  SUte,  70  Tex.  Cr.  346.  156 
SW  1179;  Stevens  ▼.  SUte,  68  Tex. 
Cr.  282,  160  SW  944LWood  v.  State, 
67  Tex.  Cr.  109,  160  SW  194;  Williams 
v.  State,  67  Tex.  Cr.  590,  160  SW 
185;  Martlnes  v.  SUte,  (Cr.)  145 
SW  621;  Brown  v.  State,  65  Tex.  Cr. 
78.  143  SW  183;  Smith  v.  State.  63 
Tex.  Cr.  188,  140  SW  1096;  Battle 
V.  SUte,  (Cr.)  140  SW  444;  Forcy 
V.  SUte,  60  Tex.  Cr.  206,  131  SW 
586,  82  LRANS  827;  Canon  v.  State, 
59  Tex.  Cr.  398,  128  SW  141:  Baily 
V.  SUte,  (Cr.)  116  SW  1191;  Feagan 
v.  State,  (Cr.)  116  SW  583;  Brodle 
V.  SUte,  63  Tex.  <3r.  195,  108  SW 
1182;  Qaronslk  v.  Bute,  50  Tex.  O. 
533,  100  SW  874;  Harris  v.  SUte,  49 
Tex.  Cr.  338,  94  SW  227;  Hottel  v. 
SUte,  «3r.)  90  SW  81;  Holman  v. 
SUte.  (Cr.)  89  SW  275;  Barre  v. 
SUte.  (Cr.)  84  SW  692;  Bailey  v. 
SUte.  (Cr.)  84  SW  688;  Klmberlain  V. 
State.  47  Tex.  Cr.  235.  82  SW  1043; 
Provata  v.  Stata.  (Cr.)  S2  SW  1040; 
"n^ashington  v.  SUte,  46  Tex.  Cr.  184, 
79  SW  811;  Bray  v.  State,  (Cr.)  78 
SW  345;  Greene  v.  State.  (Cr.)  71 
SW   599. 

Wash. — State  v.  HafTer,  94  Wash. 
136.  162  P  45,  AnnCasl917E  229,  LRA 
1917C  610. 

W.  Va.— SUte  V.  Botfker,  68  W. 
Va.   8.   69   SE  295. 

S8.    See  supra  t!  6416.  3423. 

SS.     See  supra  S{  3416.  3436. 

34.  Kan.— State  v.  Chlranflsl,  86 
Kan.  633.  121  P  364. 

Ky. — Cook  T.  Com.,  18  SW  356,  13 
KyL   702. 

Hinn.-!-SUte  v.  Wyman.  42  Minn. 
182.  48  NW  1116;  SUte  v.  Miller,  28 
Minn.   352. 

Miss.— Garrard  v.  State,  25  Miss. 
469 

Mo. — State    v.    Purdln,    69    Mo.    450. 

Tex. — ^Henrle  v.  State,  41  Tex.  578. 
Koonts  v.  State,  41  Tex.  670;  Longley 
V.  SUte,  3  Tex.  A.  611;  Robson  v. 
State,  3  Tex.  A  497;  Davis  v.  SUte, 
2  Tex.  A.  162;  Talley  v.  SUte.  1 
76X     A     6S8 

as.    8Ute'  T.  WilBOD,  126  La.  Ml, 


62  8  981;  Wickham  v.  SUte,  7  CoMw. 
(Tenn.)  625. 

86.  U.  S.— Williamson  v.  U.  8.,  207 
U.  S.  425.  88  set  163,  62  L.  ed.  278; 
Krause  v.  U.  8.,  147  Fed.  442,  78  CCA 
642. 

Ala.— SUte  v.  Sikes,  147  Ala.  160. 
41  8  777;  Ogden  v.  SUte.  (A.)  72  B 
687;  Storey  v.  SUU,  14  Ala.  A.  127, 
72  S  267;  Rowe  v.  SUte.  2  Ahu  A. 
238,  57  S  72. 

Ark. — Mathews  ▼.  SUte.  84  Ark. 
73,  104  SW  928;  Thatcher  v.  SUte.  48 
Ark.  60,  2  SW  348:  BallenUne  v.  SUte. 
48  Ark.  45.  8  SW  840;  Wigley  v. 
State.  41  Ark.  225. 

Cal. — ^Peo.  v.  Coulter,  148  CaL  66, 
78  P  848;  Peo.  v.  Perdue,  49  C^al.  42fi; 
Peo.  V.  .Woods,  43  Cal.  176;  Peo.  v. 
McAuBlan,  43  Cal.  65:  Feo.  v.  Scbults, 
14  Cal.  A.  106,  111  P  271. 

Colo.— Short  V.  Peo..  27  Colo.  176. 
60  F  350. 

D.  C. — Tublns  V.  D.  C.  21  App. 
267. 

Fla.— Albrltton  v.  State,  64  Fla.  (, 
44  S  746;  Holland  V.  SUte,  S»  Fla. 
178.  22  S  298;  Marshall  v.  SUte,  SS 
Fla.  462,  14  8  92;  KurU  v.  SUte.  2* 
Fla.  351.  7  S  869. 

Ga.— Griffin  v.  SUte.  116  Oa.  663.  4S 
SE  762;  Carmicliael  v.  SUte,  111  Oa. 
653.   36  SB  872. 

Ida. — Terr.  v.  Nellson.  3  Ida. 
(Hash.)    614.   2S  F  637. 

111. — ^Dachsenbuehler  v.  Peo.;  89  IlL 
A.   498. 

Ind. — ^Lay  v.  State,  180  Ind.  1.  lOS 
NE  274;  Peters  v.  Koepke.  166  Ind. 
35,  69  NE  33:  Slple  v.  State,  164  Ind. 
647,  67  NE  644:  Pace  v.  SUte.  152 
Ind.  343.  53  NE  183:  Holland  y.  SUte, 
131  Ind.  668,  81  NE  869;  Landaner  v. 
State,  42  Ind.  488;  MuIIinix  v.  SUte. 
10  Ind.  6;  Foults  v.  SUte,  24  Ind. 
A.   141.  66  NE  262. 

Iowa. — SUte  v.  Kennedy,  62  NW- 
673;  State  v.  Sexauer.  88  Iowa  723, 
54  NW  431:  SUte  v.  Hunter,  68  lowa 
447.  27  NW  876. 

Kan. — SUte  v.  Herold.  9  Kan.  194. 

Ky. — Bowman  v.  (%m..  7  Ky.  Op. 
656  (transcript  of  evidence  not  prop- 
erly Identlfled). 

La. — SUte  v.  Simmons,  181  La.  661. 
46  8  651 ;  SUte  v.  Reilly.  87  La.  Ann. 
6;   State   v.   Ward,    14  La.  Ana.   678. 

Mass. — Com.  v.  Uhrig.  1<7  Mass. 
420,  46  NE  1047. 

Mich.— Peo.  V.  ToaUnt.  183  Mich. 
620,    95   NW  641. 

Minn. — SUte  v.  GrattmuIIer,  36 
Minn.   6.   46  NW  446. 

Mo. — SUte  V.  (^arkson.  96  Mo.  8(4, 
9  SW  926;  SUte  v.  Fritterer.  «6  Mo. 
422 

Mont. — State  v.  SheppharO,  28 
Mont.    823,    68   P   868. 

Nev. — SUte  v.  Campbell.  20  Nev. 
122,  17  P  620;  SUte  v.  Larkln,  11 
Nev.  314;  SUte  v.  Bonds.  3  Nev. 
266. 

N.  M.— SUte  V.  Analla,  18  N.  M. 
294,  136  P  600;  Terr.  v.  Qallegos.  17 
N.    M.    409,    130    F   248. 

N.  Y. — ^Mahoney  v.  Feo.,  8  Hun 
202,  5  Thomps.  &  C.  329  tafl  59  N. 
Y.  669];  Vincent  v.  Feo.,  16  AbbPr 
234.   6  Park  Cr.   88. 

N.  C. — SUte  V.  Tyson,  138  N.  C. 
692,  45  SE  838;  State  v.  Baker.  106 
N.  C.   758.   11   SE  360. 

Okl.— Bennefleld  v.  U.  S.,  2  OkL 
Cr.   44,   100  P  34,   102  F  647. 

Or. — SUte  V.  Gardner,  33  Or.  149, 
54  P  809. 

Porto  Rtco. — Peo.  v.  COrdova.  t 
Porto  Rico   311. 

S.  D. — State  v.  Syverson,  37  S.  D. 
493,  169  NW  40;  SUte  v.  Brennan. 
2  8.  D.  384.  50  NW  625. 

Tenn. — Slble  v.  SUte,  3  Helsk. 
137;  Wickham  v.  State,  7  Coldw.  525; 
Melton  v.  SUte.  8  Humphr.  389. 
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tains  all  the  evidence,"  that  fact  will  not  be  pre- 
sumed,** but  the  lack  of  an  affirmative  statement  in 
the  bill  of  exceptions  in  a  criminal  case  that  it  con- 
tains all  the  testimony  is  not  fatal  where  the  recitals 
in  such  bill  sufficiently  show  that  fact;**  and,  on 
the  other  hand,  an  expi'ess  statement  in  the  bill  of 
exceptions  that  it  contains  all  the  evidence  is  not 
conclusive  if  it  clearly  shows  that  it  does  not.*" 
In  some  jurisdictions,  in  capital  cases,  notwithstand- 
ing the  bill  of  exceptions  shows  upon  its  face  that  it 
does  not  contain  all  the  evidence,  the  appellate  court 
will  examine  the  whole  record  to  determine  for  itself 

Tex. — Seats  v.  State.  75  Tex.  Cr. 
227,  170  8W  793:  Whittlesey  v.  State, 
(Cr.)  167  8W  M5;  Mayes  v.  State, 
72  Tex.  Cr.  881,  162  SW  520;  Clifton 
V.  State,  70  Tex.  Cr.  S46,  156  SW 
1179;  Chapa  v.  State,  69  Tex.  Or. 
492,  164  SW  545; .  Featherstone  v: 
State,  (Cr.)  151  SW  1055;  Gerron  v. 
State,  (Cr.)  161  SW  1048;  Williams  v. 
State,  67  Tex.  Cr.  590,  150  SW  185; 
Adams  V.  State,  (Cr.)  148  SW  1090; 
BJspy  V.  State,  63  Tex.  Cr.  625.  140 
SW  1088;  WUaon  v.  State,  61  Tex. 
O.  628,  136  SW  447;  Paris  v.  State, 
(O.)  135  SW  647;  Wilson  v.  State, 
(Cr.)  184  SW  704;  C^assu  v.  State, 
(Cr.)  121  SW  505;  Bally  v.  State, 
(Cr.)  115  SW  1191;  Feagan  v.  State, 
(Cr.)  IIB  SW  583;  Goynea  v.  State, 
(Cr.)  85  SW  1073;  Jackson  v.  State, 
(Cr.)  84  SW  827;  Reeves  v.  State,(Cr.) 
84  SW  693;  Hooks  v.  State,  (Cr.)  84 
SW  592;  Tlgnor  v.  State.  (Cr.)  84 
SW  B91;  Erwln  v.  State,  ((3r.)  84  SW 
5S6:  Wilson  v.  State,  (Cr.)  82  SW 
1048;  Holmes  v.  State,  (Cr.)  80  SW 
1141;  Harris  v.  State,  (Cr.)  79  SW 
(39;  Reed  y.  State,  (Cr.)  79  SW  307; 
Sparks  v.  State,  (C!r.)  74  SW  24;  Fos- 
ter v.  State,  (Cr.)  71  SW  971;  Page 
*.  State,  (Cr.)  71  SW  286;  Scott  v. 
State,  (Cr.)  70  SW  744;  Denton  v. 
State.  (Cr.)  70  SW  217;  Eoser  v. 
State,  (Crj  66  SW  776. 

Utah. — ^U.  S.  V.  Groesbeck.  4  Utah 
487,  11  P  542.    • 

Va. — Masele  v.  Com.,  30  Gratt.  (71 
Va.)    841. 

Wash. — State  v.  Morgan,  20  Wash. 
708,  54  P  936;  State  v.  Webb.  20 
Wash.  600.  65  P  935;  State  v.  Rob- 
tnson,   12  Wash.   491,   41   P  884. 

W.  Va. — State  v.  Booker,  68  W.  Va. 
8,   69   SB  295. 

Wyo. — Richardson  v.  State,  15 
Wyo;  485,  89  P  1027,  12  AnnCas  1048: 
Eoppala  y.  State,  15  Wyo.  398,  89  P 
676,  93  P  662. 

'  37.  Ala. — Griggs  v.  State,  58  Ala. 
425.  29  AmR  762;  Storey  v.  State, 
14    Ala.    A.    127,    72    S    267. 

Fla. — Pope  v.  State.  56  Fla.  81,  47 
S  487,  16  AnnC!as  972:  Stephens  v. 
State,  64  Fla.  107.  44  S  710;  Albrltton 
v.  State,  64  Fla.  6,  44  S  745. 

111.— Tarble  v.  Peo.,  Ill  111.  120. 
'  Ind. — Peters  v.  Koepke.  156  Ind.  35, 
69  NE  S3:  Slple  v.  State,  164  Ind. 
647,  57  NE  544;  Saxon  v.  State,  116 
Ind.  6,  18  NE  168;  Ward  v.  State,  B2 
Ind.   454. 

Iowa. — State  v.  French,  96  Iowa 
265.  65  NW  156;  State  v.  Stone,  88 
Iowa   724.    55   NW   6. 

N.    T. — Peo.    v.    Bradner,    44    Hun 


the  sufficiency  of  the  evidence  to  sustain  convic- 
tion.*^ Upon  a  question  of  sufficiency  of  the  evi- 
dence, the  court  cannot  consider  in  support  of  the 
verdict  evidence  not  shoxnt  by  the  record  to  have 
been  introduced  below.**  Although  a  bill  of  ex- 
ceptions does  not  purport  to  contain  any  of  the 
evidence  the  court  may  review  such  errors  as  can  be 
considered  in  the  absence  of  evidence.** 

[(  3464]  (2)  Exdnsion  and  Admiasion  of  Evi- 
dence. The  exclusion  of  testimony  will  not  be  re- 
viewed where  the  record  does  not  show  the  question 
and  the  expected  answer.**    T^here  the  purpose  of 


233  faff  107  N.  T.  1,  13  NB  871. 

Oh. — Cantwell  v.  State,  18  (5h.  St. 
477;  Mlmms  v.  State.  16  Oh.  St.  221. 

Tex. — Stuart  v.  State,  (Cr.)  34  SW 
121. 

Wash. — State  v.  Pittam,  32  Wash. 
137.   72   P  1042. 

Wis.— McAllister  v.  State,  112  Wis. 
496.    88    NW    212. 

Wyo. — ^State  v.  Snearly,  18  Wyo. 
341.  107  P  389;  Phillips  v.  Terr.,  1 
Wyo.  82. 

See  also  Johnson  v.  TJ.  S.,  228  TT. 
S.  467,  33  set  672,  67  L.  ed.  919.  47 
I/RANS  269  (holding  that  where 
there  Is  no  certificate  that  all  the 
evidence  Is  contained  In  the  record, 
and  there  Is  evidence  tending  to 
support  the  finding,  the  appellate 
court  is  not  warranted  in  declaring. 


as  a  matter  of  law,  that  the  prosecu- 
tion  did  not  make  out  its  case). 

38.  Ala.— Gill  v.  State,  43  Ala.  88; 
Foote   V.    state.    (A.)    75    S   728. 

Cal. — Peo.  v.  Coulter,  145  Cal.  66, 
78   P   348  ( 

Fla. — Pope  V.  State,  66  Fla.  81,  47 
S   487,    16    AnnCas    972. 

Md. — ^Herzinger  v.  State,  70  Md. 
278.  17  A  81. 

N.  J.— State  V.  Fletcher,  78  N.  J.  L. 
743.   75  A   160. 

Tenn. — Wcods  v.  State,  7  Coldw. 
336. 

Wash. — State  v.  (Jarey,  4  Wash. 
424,    30    P    729. 

39.  Clyatt  V.  U.  S.,  197  U.  S.  207, 
25    set   429.    49   L.   ed.   726. 

40.  Morrow  v.  State,  48  Ind.  432. 
See  also  supra  St  3423  text  and  note 
87,   3444. 

41.  cnark  V.  State,  79  Nebr.  473, 
113  NW  211. 

43.  State  V.  Hatlestad,  132  Iowa 
188,    109   NW   618. 

48.  Nicholson  v.  State,  24  Wyo. 
347,  157  P  1013;  State  v.  Snearly, 
18  Wyo.  341,  107  P  389. 

44.  Ala.— Parham  v.  State,  147 
Ala.  57, -42  S  1:  Franklin  v.  State, 
146  Ala.  669,  39  S  979;  Martin  v. 
State,  144  Ala.  8.  40  S  275;  Holmes 
v.  State,  39  S  569;  Smith  v.  State, 
142  Ala.  14,  39  S  329;  Ross  v.  State, 
139  Ala.  144.  36  S  718;  Goodlett  v. 
State,  136  Ala.  39,  33  S  892;  Goley  v. 
State,  87  Ala.  67,  6  S  287;  Tolbert  v. 
State,  87  Ala.  27,  6  S  284;  Bone  v. 
State,   13  Ala.  A.  6,  68"  S  702. 

Ark. — Simmons  v.  State,  124  Ark. 
566,  187  SW  646;  Jackson  v.  State,  101 
Ark.  473,  142  SW  1153;  Jones  v. 
State.    101    Ark.    439,    142    SW    838: 


Balmaln,   16   Cal.   A. 
v.    Neverson,    12    D. 


74    S    983; 
34,    44    S 


Carpenter  v.   State,    58   Ark. 
SW  247. 

Cal. — Peo.    v. 
28,   116  F  303. 

D.     C— U.    S, 
C.   162. 

Fla. — Kersey  v.  State, 
Davis  v.  State,  64  Fla. 
757. 

Ga.— Whlttlngton  v.  State,  121  Ga. 
193,  48  SB  948;  Smith  v.  State.  119 
Ga.  113,  46  SB  79-  Weaver  v.  State, 
116  Ga.  550,  42  SB  745:  Pordham  v. 
folate,  112  Ga.  228,  37  SB  391;  Brown 
v.  State,  17  Ga.  A.  808,  88  SE  691; 
Mitchell  V.  State,  17  Ga.  A.  326, 
86  SE  737;  McAllister  v.  State,  7 
Ga.  A.  541,  67  SB  221;  Carter  v. 
State.  2  Ga.  A.  254.  58  SE  532. 

Ind.— Slple  v.  State,  154  Ind.  647, 
57  NB  544:  Campbell  v.  State,  148  Ind. 
627,  47  NE  221;  Holllngsworth  v. 
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Wood  V.  State,  92  Ind.  269;  Miller 
V.   State,   66   Ind.   187. 

Iowa. — State  y.  Butterfleld,  73  Iowa 
86,  34  NW  750;  State  v.  Johnson, 
72  Iowa  393,  34  NW  177;  State  v. 
Vance,  17  Iowa  138. 

Ky. — Haywood  v.  Com.,  161  Ky. 
338,  170  SW  624;  Woodford  y.  Com., 
164  Ky.  818,  159  SW  667;  Leach  v. 
Com.,  129  Ky.  497,  112  SW  595,  33 
Kyli  1016;  Com.  v.  Bavarian  Brew- 
ing Co.,  80  SW  772,  26  KyL  121; 
Mullins  V.  Com.,  79  SW  258.  25  KyL 
2044;  Brown  v.  State,  14  Bush  398; 
Gentry  v.  State.  5  KyL,  242. 

La. — State  v.  Posey,  137  La.  871, 
89  S  494;  State  v.  Rester,  116  La, 
986,  41  S  231;  State  v.  Harris,  51 
La.   Ann.   1105,   26   S   64. 


Md.— Axery  v.  State,  121  Md.  229. 
88  A  148. 

Mass. — Com.  v.  pingham,  168  Mass. 
169,   33   NB   341. 

Miss. — Le  Barron  v;  State,  107 
Miss.  663,  65' S  648;  Peo.  v.  State, 
33  S  289;  EMwards  y.  State,  47  Miss. 
681. 

Mo. — State  v.  Foran,  265  Mo.  213, 
164  SW  215;  State  v.  Kozllckle.  241 
Mo.  301,  146  SW  97;  State  y.  Lovell, 
235  Mo.  343,  138  SW  523;  St.  Louis 
v.  Babcock,  156  Mo.  148,  66  SW 
732;  State  v.  Hermann,  117  Mo.  029. 
23  SW  1071;  State  v.  Nell,  79  Mo. 
A.  243. 

Mont. — State  v.  Fenna,  35  Mont. 
535.   90  P  787. 

Nebr. — Likens  v.  State,  63  Nebr. 
249,    88    NW    606. 
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N.  C. — State  y.  Williams,  168  N. 
C.  191,  83  SE  714;  State  v.  Lane.  166 
N.  C.  333,  81  SE  620;  State  v.  Wal- 
lace, 162  N.  C.  622,  78  SB  1,  AnnCas 
1916B  423;  State  v.  McNair,  93  N.  C. 
628. 

Oh. — Bolen  v.  Stale,  26  Oh.  St.  371; 
Rufer  V.  Staie,  25  Oh.  St.  464; 
Gandolfo  .  v.  State,  11  Oh.  St. 
114. 

Okl. — Collingwood  v.  State,  (Cr.) 
164  P  1164;  Stouse  v.  State,  6  Okl. 
Cr.  416,  119  P  271;  White  v.  State.  4 
Okl.  Cr.  143,  111  P  1010;  Price  v. 
State,  1  Okl.  Cr.  358,  98  F  447. 
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64    P   167. 

Tex. — Vlllareal  v.  State,  (Cr.)  189 
SW  166;  De  Atman  v.  State,  (Cr.) 
189  SW  145;  Ferguson  y.  State,  (Cr.) 
187  SW  476;  Gleason  v.  State,  (Cr.) 
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SW  216;  Boykln  v.  State.  59  Tex.  Cr. 
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testimony  is  not  apparent  from  the  record,**  and  its 
relevancy  and  materiality  does  not  appear  therein,** 
as  faeeanse  of  the  failure  to  incorporate  other  evi- 
dence or  statements  of  fact  affecting  the  materiality 
of  the  excluded  evidence,*'  its  exclusion  cannot  be 
reviewed.    So  error  in  the  admission  of  evidence  vill 


not  be  reviewed  unless  the  record  shows  such  evi- 
dence,** the  fact  of  its  admission,*'  the  eircum- 
stancea  under  which  it  was  admitted,*"  and  the  char- 
acter of  the  objection  made.*^  The  record  should 
state  the  specific  grounds  of  the  exceptions  or  ob- 


Va.^ack80d  v.  CoiB.,  98  Va.  846. 
3e  SB  487. 

W.  Va.— SUto  V.  Slxo,  77  W.  Va. 
343.  87  SE  267:  State  v.  CUflord. 
59  W.   Va.    1,    52    SB    981. 

[a]  Tlraa  a  bill  of  exceptions  to 
the  exclusion  of  evidence  of  threats 
of  deceased  against  the  prisoner 
should  state  the  nature  of  the  threats 
and  whether  made  recently.  Gray  v. 
Com..   92   Va.    772.   22   SB   858. 

[b]  UaltaUon  of  ml*. — The  omla- 
aion  of  the  names  of  witnesses  whom 
accused  Intended  to  call,  and  of 
their  testimony  on  a  certain  subject, 
cannot  deprive  him  of  the  beneflt  of 
his  exception  to  the  refusal  of  the 
court  to  hear  any  evidence  whatever 
on  that  subject.  Carter  v.  Texas.  177 
U.  S.  442,  20  set  687,  44  U  ed.  839 
(rev  39  Tex.  Cr.  345.  46  8W  236, 
4S   SW   508]. 

45.  Ala. — Poe  v.  State,  166  Ala. 
11.  4«  S  521. 

Pla.— Kelly  v.  State,  65  Fla.  61, 
IS  S  990;  Davis  v.  SUte,  54  Fla.   34, 

44  S    757. 

Ky. — Com.  V.  Bavarian  Brewing  Co., 
80  SW  772,  26  KyL  1?1. 

Mo. — State  v.  Buente,  256  Mo.  227. 
its  SW  340,  AnnCasl916D  879. 

Mont. — State  v.  Van,  44  Mont.  874, 
ISO  P  479. 

Okl.— Warren  v.  State,  6  Okl.  Cr.  1. 
115  P  812.  34  LRANS  1121. 

Porto  Rico. — ^Peo.  v.  Ortlc,  7  Porto 
Rico  255. 

Tex. — Solan  v.  State,  78  Tex.  Cr. 
S42,  182  SW  317:  Kearse  v.  State,  68 
Tex.  Cr.  633,  151  SW  827;  -Earles 
T.  State,  64  Tex.  Cr.  637,  142  SW 
1181;  Leggett  v.  State,  62  Tex.  Cr. 
M,  136  SW  784;  Dulln  v.  State,  60 
Tex.  Cr.  376,  131  SW  1105;  Trlnkle 
V.  State,  60. Tex.  Cr.  187,  131  SW 
583;  Kllgore  v.  State,  52  Tex.  Cr. 
447.   108    SW    662;    Cranflll    V.    State, 

45  Tex.  Cr.  897.  92  SW  846;  Richard- 
son V.  State;  47  Tex.  Cr.  592..  85  SW 
2U;  Henard  v.  State,  47  Tex.  Cr. 
1(9,  82  SW  655,  11  AnnCas  670;  Mc- 
Vey  V.  State,  (Cr.)  81  SW  740:  Qather 
T.  State,  (Cr.)  81  SW  717:  Townsell 
T.  State.  (Cr.)  78  SW  938;  WUlls  v. 
State,  (Cr.)  76  SW  790;  Foster  v. 
State,  (O.)  46  SW  803;  Mallory  v. 
State.  37  Tex.  Cr.  482,  36  SW  761; 
Levlne  v;  State,  36  Tex.  O.  647,  84 
SW  »«9;  Ball  v.  State.  (Cr.)  34  SW 
'S3;  Loakman  v.  State,  32  Tex.  Cr. 
S(l.  25  SW  20:  Walker  v.  SUte,  28 
Tex.  A.  503,  13  SW  860. 

(al  Ska  •KolnaloB  of  a  photognph 
of  part  of  the  house  In  which  the 
homicide  occurred  will  not  be  re- 
newed where  the  photograph  was  not 
Mnt  up  as  an  exhibit  on  appeal.  Le 
Barron  v.  State.  107  Miss.  663.  65  S 
«48.  ^» 

[b]  Aa  oSar  of  cvldaDo*  sought 
to  be  introduced  must  be  shown  in 
the  record  to  present  error  In  the 
mlln?  of  the  trial  court  In  excluding 
testimony  of  facts  which  defendant's 
counsel  stated  he  desired  to  prove. 
State  V.  Kapp.    (Mo.)  187  SW  1178. 

46.  U.  S. — Dickinson  v.  U.  S.,  159 
Ped.  801,  86  CCA  626  [app  dlsm  218 
U    S.    92,     29     set    486,     53     L..     ed. 

nil 

Ala.— Allen  ▼.  State.  78  Ala.  28: 
Cnmmins  v.  State,  58  Ala.  387;  Floyd 
T.  SUte.  30  Ala.  511. 

Iowa. — State  v.  Sayles,  178  Iowa 
374,  155  NW  887. 

Tex — Jones  v.  State,  72  Tex.  O. 
4M.  162  SW  1142:  Woods  v.  State, 
«  Tex.  O.  105,  151  SW  296;  Irvln 
»•  State,  67  Tex.  Cr.  108,  148  SW 
'!»:  Dulin  v.  State.  60  Tex.  Cr.  376, 
m  8W  1105:  Mixon  v.  State.  (Cr.) 
>1  SW  408;  Buchanan  v.  State,  24 
T«.  A.  195.  6  SW  847. 
..va. — Langhome  ▼.  Com.,  76  Va. 
IMJ. 


47.  Cal.— Peo.  V.  WiUlains,  46  Cal. 
25. 

Ciolo.— La  Fltte  v.  Ft.  Collins.  48 
Colo.  299,  96  P  927:  Imboden  v.  Peo.. 
40  Colo.  142,  90  P  608. 

Conn. — State  v.  Mosca,  90  C^nn.  S81. 
97   A    340. 

Ind.— Wiley  v.  State,  52  Ind.  476; 
Delano  v.  State,  29  tnd.  211. 

Iowa. — State  ▼.  Oiudice,  170  Iowa 
731,   158  NW  886,  AnDC:asl917C  1160. 

Ky. — Brooks  v.  Com.,  14  SW  416, 
12  KyLi  403. 

Md.— Dorbert  v.  State,  68  Md.  209, 
97    A    707. 

Mass. — Com.  v.  Salmon,  136  Mass. 
481;  Com.  v.  C^rr,  111  Mass.  423. 

Mo. — State  v.  Clarkson,  96  Mo.  364, 
9  SW  925;  McMlUen  v.  State,  18  Mo. 
SO. 

Tex. — Johnson  v.  State,  69  Tex.  Cr. 
107,  163  SW  876:  Moore  v.  State,  65 
Tex.  Cr.  453.  144  SW  598;  Joy  v. 
State,  57  Tex.  Cr.  93,  123  SW  584; 
Sheppard  v.  State,  56  Tex.  Cr.  804, 
120  SW  446;  Buck  v.  State,  47  Tex. 
Cr.  319,  83  SW  387;  Thompson  v. 
State,  (Cr.)  78  SW  941;  Baldrldge  v. 
State,  46  Tex.  Cr.  193.  74  SW  916; 
Penn  v.  State.  86  Tex.  Cr.  140,  35 
SW  973;  Jaques  v.  State,  (A.)  19  SW 
767:  Llvar  v.  States  26  Tax.  A.  115, 
9  SW  552;  Walker  v.  State,  8  Tex. 
A.  200. 

Va. — ^Anthony  v.  Com.,  88  Va.  847. 
14  8E  884, 

48.  U.  S.— Thurston  v.  U.  a,  241 
Fed.  886,  164  CCA  216;  Thoinpson  v. 
U.    S.,    202    Fed.     401,    120    CCA.    676, 

47  LRANS  206:  Kharas  v.  U.  S.,  192 
Fed.   503,   113   CCA  109. 

Ala. — Pitts  V.  State,  140  Ala.  70, 
37  S  101;  C^rtiledge  v.  State,  132 
Ala.  17.  31  S  553;  Thomas  v.  State, 
107  Ala.  13,  18  S  229;  Bums  v. 
State,  49  Ala.  870:  McConnell  v.  State, 
18  Ala.  A.  79,  69  S  333;  Bradley 
v.  State,  11  Ala.  A.  329,  66  S  820; 
Lang  V.  State,  1  Ala.  A.  128,  66  S 
1024. 

Ark. — Lawrence  v.  State,  71  Ark. 
82.  71  SW  268. 

Cal. — Peo.  V.  Bemmerly,  98  (3al.  299, 
33  P  263;  Peo.  v.  Olsen,  80  Cal.  122, 
22  P  125;  Peo.  v.  Marseller,  70  Cal. 
98,  11  P  503;  Peo.  v.  White,  34  Cal. 
183 

cia. — Simmons  v.  State.  188  Qa.  137, 
74  SB  1000;  Moore  v.  State.  130  Oa. 
322,  60  SB  544;  Fitts  V.  Atlanta,  121 
Oa.  567,  49  BE  793,  104  AmSR  167, 
67  LRA  803;  Foskey  v.  State,  119 
Oa.  72,  45  SE  967;  Hays  v.  State, 
114  Oa.  25.  40  SE  13;  Stovall  v. 
State.  106  Oa.  443,  32  SE  586:  Bush 
v.  State,  95  Oa.  601,  22  SE  284; 
Adams  v.  State,  93  Oa.  166,  18  SE 
553;  Hathaway  v.  State,  14  Oa.  A. 
416,  81  SE  260;  Banister  v.  State, 
11    Oa.    A.    15,    74    SE   444. 

111.— Oilman  v.  Peo.,  178  111.  19, 
52   NE  967. 

Ind. — Riley    v.   State.    149   Ind.    48, 

48  NE   346;  Vanderkarr  v.   State,   51 
Ind.  91. 

Iowa. — State  v.  Keeler,  28  Iowa  561. 

La. — State  v.  Henderson.  113  La. 
232,  36  S  950;  State  v.  Lewis.  112  La. 
872,  36  S  788;  State  v.  Batson,  108 
La.    479,   32   S   478. 

Mass. — Com.  v.  Harmon,  2  Oray 
289. 

Mich. — Peo.  V.  La  Munlon,  64  Mich. 
709.   31   NW  593. 

Miss. — Turey  v.  State,  16  Miss. 
104.    47   AmD    74. 

Mo. — State  v.  Vogel,  64  Mo.  A, 
161. 

Mont — State  v.  Morrison,  84  Mont. 
76,   85  P  738. 

Or. — State  v.  Fltzhugh,  2  Or.  227. 

Pa. — Com.  V.  Bbber,  69  fa.  Super. 
678. 

S.  D. — State  V.  Squirrel  Coat,  82  8. 
D.  669,  148  SW  968. 


Tex. — Taylor  v.  State.  77  Tex.  Cr. 
632,    180    SW    242;    Wilson    v.    State, 

76  Tex.  Cr.  418,  175  SW  1067;  FlU- 
gerald  v.  State,  (Cr.)  168  SW  629; 
Coker  v.  SUte,  71  Tex.  Cr.  604,  160 
SW  866;  Shaffer  v.  State,  68  Tex.  Cr. 
162,  151  SW  1061;  Black  v.  SUte, 
68  Tex.  Cr.  151,  151  SW  1063;  Clark 
V.  State,  67  Tex.  Cr.  88,  148  SW  «01; 
Vines  v.  State,  87  Tex.  Cr.  355,  148 
SW  727;  Williams  v.  State,  65  Tex. 
Cr.  193,  144  SW  622;  Chance  v.  State, 
63  Tex.  Cr.  602,  141  SW  113;  Lacy  v. 
State,  63  Tex.  Cr.  189,  140  SW  461; 
Webb  V.  State,  63  Tex.  Cr.  207,  140 
SW  96;  Htckey  v.  State,  62  Tex.  Cr. 
568,  138  SW  1051;  Wilson  v.  SUte,  61 
Tex.  Cr.  628,  186  SW  447;  Deckard 
V.  State,  57  Tex.  Cr.  359,  123  SW 
417;  Laudermllk  v.  State,  47  Tex.  Cr. 
427,  83  SW  1107;  Hays  v.  State,  47 
Tex.  Cr.  160,  88  SW  201;  Taylor  v. 
SUte,  (Cr.)  81  SW  299;  Parks  v. 
State,  (Cr.)  79  SW  542;  Pace  v.  SUte. 
(Cr.)  79  SW  531;  Sinclair  v.  SUte, 
45  Tex.  Cr.  487,  77  SW  621;  Orosco 
V.  SUte,  (Cr.)  76  SW  470:  Reye  v. 
State.    46    Tex.    Cr.    463,    76    SW    457, 

77  SW  213;  Kelly  v.  State.  (Cr.)  71 
SW  756;  McMillan  v.  State,  (Cr.)  71 
SW  279;  Denton  v.  State,  (Cr.)  70 
SW  217;  Jones  v.  SUte,  (Cr.)  70  SW 
215;  Coleman  v.  State,  (Cr.)  70  SW 
19.  , 

Wis. — GrlWiahaw  v.  SUte,  98  Wis. 
612,    74    NW    875. 

49.  Ala. — BllUngslea  v.  State,  86 
Ala.  323,  5  S  137. 

Cal. — Peo.  V.  Le  Churclt.  78  Cal. 
317.   20  P  719. 

111.— Peo.   V.  Lott,   86  111.. 447. 

Mass. — Com.  v.  Bosworth,  6  Oray 
479. 

Mo.— State  V.  Hicks,  178  Mo.  433, 
77  SW  539. 

N.  Y. — Peo.  V.  Bradner,  44  Hun 
233  [aff  107  N.  T.  1.  18  NE  871. 

Tex. — Woods  y.  State,  68  Tex.  Cr. 
105.  151  SW  298;  Deckard  v.  State. 
67  Tex.  Cr.  869,  123  SW  417;  Stroube 
V.  State,  40  Tex.  Cr.  681,  61  SW 
367;  Stevens  v.  SUte,  (Cr.)  49  SW 
105;  Hurley  v.  SUte,  36  Tex.  (3r. 
73.  35  SW  871;  Harris  v.  State,  1 
Tex    A  .74 

Vt.— State  y.  Buck.  74  Vt  29,  61 
A  1087. 

to.  Willis  v.  SUte,  74  Tex.  Cr.  98. 
167  SW  852;  Kinsley  v.  State,  60  Tex. 
Cr.  666,  132  SW  779;  Hatchell  v. 
State,  47  Tex.  Cr.  380  84  SW  234; 
Buck  V.  State,  47  Tex.  Cr.  319,  83  SW 
387;  Klmberlaln  v.  State.  47  Tex.  Cr. 
235,  82  SW  1043;  Scovllle  v.  State, 
(Tex.  Cr.)  81  SW  717;  Frazlfer  v. 
State,  47  Tex.  Cr.  24,  81  SW  532; 
Daugherty  v.  State,  (Tex.  Cr.)  80  SW 
624:  Patton  v.  State,  (Tex.  Cr.)  80 
SW   86. 

[a]  An    objaottoa    that    leadlar 

?,iMatlona  were  put  to  the  witnesses 
or  appellant  will  not  be  reviewed 
where  the  record  does  not  disclose 
the  circumstances  under  which  they 
were  asked,  as  the  matter  is  largely 
discretionary.  State  v.  Williams,  < 
R.  I.  207. 

[b]  'Xrtox  ia  the  admlasloa  of  tifii- 
dence  In  rsbnttal  will  not  be  reviewed, 
where  the  record  does  not  show 
the  evidence  sought  to  be  rebutted. 
Lang  V.  State,  1  Ala.  A.  128,  55  S 
1024. 

Bl.  Ala. — Oates  v.  State,  156  Ala. 
99,  47  S  74;  Thomas  v.  SUte,  12 
Ala.    A.    278,    68    S    524. 

Ga. — Simmons  v.  SUte,  138  Oa.  137, 
74  SE  1000;  Odom  v.  SUte.  102  Oa. 
608.    29    SE    427. 

Iowa. — State  v.  Oulllver,  163  Iowa 
128,  142  NW  948. 

La. — State  v.  Farrier,  114  La.  579, 
88    S   460. 

Nov.— State  v.  Blaha,  39  Nev.  116, 
164  F  78. 


174  •  [17  C.  J.] 


CRIMINAL  LAW 


.[§§  3464-3465 


jectionB,**  and  mnat  show  the  trath  thereof.**  Rnl- 
ingB  admitting'  or  exclnding  documentary  evidence 
will  not  be  reviewed  where  the  bill  of  exceptions 
does  not  set  out  the  writing  or  docTtment  in  ques- 
tion,'* and  rulings  excluding  exhibits  will  not  be  re- 
viewed where  the  exhibits  are  not  in  the  record  or 
described  therein.**  It  has  generally  been  held  that 
a  ruling  rejecting  a  competent  witness  cannot  be  re- 
viewed where  the  record  does  not  show  what  his 
testimony  would  have  been,**  but  there  axe  decisions 

Or. — state  v.  McClard,  81  Or.  510, 
160  P  130. 

Tex. — TrlmMe  v.  State,  (6  Tex.  Cr. 
207,  146  SW  929:  Moore  v.  State. 
65  Tex.  Cr.  453,  144  SW  698;  Berg 
V.  State,  64  Tex.  Cr.  612,  142  SW 
884;  Staten  v.  State,  63  Tex.  Cr.  692, 
141  SW  526;  Flores  v.  State,  (Cr.) 
79  SW  808;  Ham  v.  State.  (Cr.)  78 
SW  929;  DlaB  v.  State,  (Cr.)  63  SW 
632:  Wltherapoon  v.  State,  39  Tex. 
Cr.    65,    44    SW   164,   1096. 

[a]  As  olijaotlen  that  »  oobtmtm^ 
ttcn  waa  not  adalaalU*  against  ac- 
cused because  he  was  not  present  at 
It  cannot  be  reviewed  where  the 
record  does  not  show  that  he  was  not 
present.  Peo.  v.  Williams,  46  Cal. 
26:  Diaz  v.  State,  (Tex.  Cr.)  63  SW 
882. 

[b]  Objaotlona  to  taatlmoiur  on  the 
fXODBd  tliat  dna  aotia*  tbat  It  would 
M  oCand  waa  not  (tvan  cannot  be 
considered,  when  the  notices  served 
are  not  shown.  State  v.  Johnson,  82 
Iowa  763,  48  NW  726. 

60.  U.  S,— O'Leary  ▼.  U.  8.,  168 
Fed.   796,  86  CCA  56. 

Ala. — Boswell  v.  State,  «  Ala.  807, 

86  AmR  20. 
Fla. — Caldwell   v.  State,   60  Fla.  4, 

39    S    188 

Ga. — Nl'x  V.  State,  97  Oa.  211,  22 
SB  976 ;  Oardner  v.  State,  -  94 '  Oa. 
403,  20  SE  132;  Reilljr  v.  State,  82 
Oa.   668,   9   SE   132. 

Ind. — Peachee  v.  State,  68  Ind. 
399 

Iowa. — State  v.  Oulllver,  163  Iowa 
128,    142   NW   948. 

Lia. — State  v.  Bates,  140  La.  S88, 
74  S  166. 

Mich. — Morrlssey  v.  Peo.,  11  Mich. 
S27. 

Miss. — Bowles  V.  State,  40  S  166. 

Mo. — State  V.  Ollmore,  96  Mo.  654, 
8  SW  369,  912;  State  v.  King,  44 
Mo.  238. 

Okl.— Price  V.  Terr.,  1  Okl.  Or. 
608,  99  P  167. 

Tex. — Taylor  v.  State,  77  Tex.  Or. 
682,  180  SW  242;  Boyd  v.  State, 
72  Tex.  Cr.  621,  163  SW  67;  Bowen 
V.  State,  72  Tex.  Cr.  404.  162  SW 
1146;  Leggett  v.  State.  62  Tex.  O. 
99,  136  SW  784;  Bollen  v.  State, 
48  Tex.  Cr.  70,  86  SW  1026;  Wtlkins 
V.  State,  35  Tex.  Cr.  625,  84  SW 
627;  Blackwell  v.  State,  33  Tex.  Cr. 
278.  26  SW  397,  82  SW  128;  Schoen- 
feldt  v..  State,  SO  Tex.  A.  696,  18 
SW  640;  Ooforth  v.  State,  22  Tex. 
A.   405.  3  SW  332. 

63.  Jones  v.  State,  69  Tex.  Cr. 
669,  129  SW  1118. 

64w  Ala. — ^Burton  v.  State,  107  Ala. 
108,  18  S  284;  Hurt  v.  State.  66 
Ala.  214;  Farrior  v.  State,  12  Ala. 
A.   123,    67   S   688. 

Oa.— Yates  v.  State.  127  Qa.  81J, 
56  SE  1017,  9  AnnCas  620;  Nalley  v. 
State,  11  Oa.  A.  15.  74  SE  567. 

Ind. — ^Musser  v.  State,  157  Ind.  423, 
61  NB  1;  C!onrad  v.  State,  132  Ind. 
264,  31  NE  805;  Williams  v.  State, 
127  Ind.  471,  26  NE  1082;  Ehlert  v. 
State,  93  Ind.   76. 

Iowa. — State  v.  Postlewalt,  14  Iowa 
446. 

La. — State  v.  Farrier,  114  La.  579, 
38  S  460. 

Md. — Qambrill  v.  State.  120  Md.  203, 

87  A    900;    Ridgely  v.   State,    75   Md. 
510,    23    A    1099. 

Miss. — Peoples  v.  State,  33  S  289. 
Mo. — State    V.    Hathaway,    116    Mo. 
36,   21  SW  1081. 

Mont. — State    V.    Tlghe,    27    Mont. 


to  the  eontrazy.*^  A  mling  permitting  an  incom- 
petent witness  to  testify  will  not  be  reviewed  unless 
the  record  shows  what  he  testified  to.** 

[$  3465]  g.  InstmctionB  and  Sefnsal  or  Fail- 
ure to  Iiutmct— (1)  In  CkneraL  The  giving  or 
refusal  of  instructions,  or  the  failure  to  give  in- 
structions, will  not  be  reviewed  unless  such  in- 
structions, or  requests  for  instructions,  are  con- 
tained in  some  part  of  the  record,**  together  with  a 
statement  that  the  particular  instructions  were  given 
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N.  J.— State  v.  MacBae.  88  N.  J. 
L.   796.   86  A   455.. 

Okl. — Narcome  v.  State,  10  OkL 
Cr.   367,   136  P  783. 

Or. — State  v.  Kline,  50  Or.  426,  93 
P   287. 

Tex. — Black  v.  State,  65  Tex.  Cr. 
116,  143  SW  932;  Andrews  v.  State, 
(Cr.)  83  SW  188;  Dudley  T.  State, 
(Cr.)  58  SW  111. 

[a]  Statemanta  In  Mlsfik — Where 
the  writing  is  not  embodied  in  the 
bill  of  exceptions,  it  is  not  permissi- 
ble for  the  court  to  take  from  the 
brief  statementa  of  what  are  therein 
alleged  to  be  copies  of  the  writing. 
State  v.  Potta,  20  Nev.  889.  22  P 
754. 

58.  State  V.  Van,  44  Mont.  374, 
120  P  479. 

66.  111.— Peo.  ▼.  Visknlskki,  266 
111.    884,    99   NE   621. 

Ky. — Deatley  v.  Com.,  29  SW  741. 
81  SW  722.  16  KyL  898. 

Tex. — Outierres  v.  State,  44  Tex. 
687;  Trlnkle  v.  State,  60  Tex.  Cr. 
187,  181  SW  583. 

W.  Va.— State  v.  Carr,  66  W.  Va. 
81,  63  SE  766. 

Wyo. — McOlnnes  v.  State,  4  Wyo. 
150,  31   P  978,   58  P  492. 

87.  Scott  V.  State.  49  Ark.  166,  4 
SW  760  (holding  that  when  a  witness 
is  r^lected  on  the  ground  of  his  legal 
disability  to  testify  the  presumption 
Is  that  he  would  have  been  rejected 
no  matter  how  important  the  evi- 
dence might  have  been,  and  the  error 
win  be  considered,  although  such 
testimony  is  not  so  set  out);  Stokes 
v.  State.  4  Baxt.  (Tenn.)  47,  48 
(where  the  court  said:  "When  the 
question  is  as  to  the  competency  and 
materiality  of  the  testimony  offered, 
it  Is  necessary  to  show  the  character 
of  the  testimony,  so  that  the  court 
may  determine  its  competency  and 
materiality,  and  there  should  be  no 
reversal  unless  competent  and  mate- 
rial testimony  has  been  rejected.  But 
when  the  question  is  as  to  the  compe- 
tency of  the  witness,  and  the  court 
errs  In  rejecting  a  witness  clearly 
competent,  it  has  not  been  regarded 
as  necessary  to  go  further,  and  show 
that  if  the  party  had  been  permitted 
to  examine  the  witness,  he  could 
have  proven  material  facts  by  him"). 

68.  Harrison  v.  State,  (Ala.)  40 
S  67;  U.  8.  V.  Neverson,  12  D.  C. 
152;  State  V.  Shenkle,  36  Kan.  43, 
12  P  309:  State  v.  Le  Blanc,  116  La. 
822,   41  8  106. 

[a]  Wli«T*  wltnaBsaa  war*  object- 
ad  to  baoansa  tbalr  namaa  ware  not 
Indotaad  on  the  lafonnatlon,  the  rec- 
ord should  show  the  facts  occurring 
when  the  objection  was  made,  the 
tendency  of  their  testimony,  and  that 
defendant  was  not  informed  as  to  the 
nature  of  the  testimony  which  they 
would  give.  Boulter  v.  State,  6  Wyo. 
66.    42   P   606.  ,  _ 

69.  U.  S. — Clune  v.  U.  S.,  159  V. 
a.  590,  16  set  126.  40  L.  ed.  269; 
Meyer  v.  U.  S.,  220  Fed.  822.  136 
CCA  432;  Whltaker  v.  U.  S.,  220  Fed. 
114,  186  CCA  206;  Kharaa  v.  U.  S., 
192  Fed.  603.  113  CCA  109;  Salto  v. 
U.  S.,  141  Fed.  653,  72  CCA  647;  Har- 
less  V.  U.  8.,  92  Fed.  363.  34  CXIA 
400   [aff  1  Ind.  T.  447,  46  SW  1331. 

Ala.— Paitry  v.  State,  198  Ala.  598, 
72  S  36;  Oates  v.  State.  156  Ala.  99, 
47  S  74:  Woodall  v.  State.  146  Ala. 
662,  89  S  718:  Weaver  v.  State,  142 
Ala.  33,  39  S  341;  Dannelley  v.  State, 


130  Ala.  132,  30  S  452;  Oraham  v. 
State,  (A.)  76  S  686;  Ward  v.  State. 
(A.)  74  S  727;  Yarbrough  v.  State, 
(A.)  78  S  830;  Haxelwood  v.  State, 
(A.)  73  S  827;  C:anto  v.  State.  (A.) 
73  S  826;  Clements  v.  State,  (A.) 
73  S  765;  Parsons  v.  State,  (A.) 
73  S  759;  Hester  v.  State,  (A.)  78 
S  757  (oral  change);  Jackson  v.  Stata, 
(A.)  73  B  756;  Stass  v.  State,  (A.) 
73  S  749:  Moran  v.  State,  (A.)  7S 
S  748;  Mitchell  v.  State,  (A.)  72  8 
507;  Miller  v.  State.  (A.)  72  8  606: 
Clark  V.  State,  14  Ala.  A.  638,  7S  8 
291;  Dorough  v.  State,  14  Ala.  A. 
110,  72  S  208;  Frazier  v.  State,  (A.) 
71  8  981;  Taylor  v.  State,  14  Ala. 
A.  13,  70  S  949;  Weyms  v.  State,  13 
Ala.  A.  297,  69  S  310;  Payne  v. 
State.  10  Ala.  A.  85.  65  B  262;  Davis 
V.  State,  8  Ala.  A.  147,  62  S  1027. 

Ark. — Dawson  v.  State,  121  Ark. 
211,  180  SW  761;  Pool  v.  State,  181 
Ark.  17,  180  SW  339;  Snyder  v. 
State,  86  Ark.  466.  Ill  SW  465;  Emar- 
son  y.  McNeil,  84  Ark.  552,  106  SVT 
479.  16  LRANS  715;  C^arothers  v. 
State,  75  Ark.  674,  88  SW  586;  Chea- 
ney  v.  State,  36  Ark.  74. 

Cal.— Peo.  V.  Mueller.  168  C^al.  626. 
143  P  750;  Peo.  v.  Wong  Fook  Sam, 
146  Cal.  114,  79  P  848;  Peo.  v.  Rogers. 
81  C^l.  209,  22  P  592:  Peo.  v.  Itor- 
seller,  70  Cal.  98,  11  P  508;  Peo.  v. 
Tetherow,  40  Cal.  286;  Peo.  v.  Thomp- 
son, 28  Cal.  214;  Peo.  v.  Schultz, 
14  C^l.  A.   106,   111  P  271. 

Colo. — ^Denniss  v.  Peo..  65  Colo.  120, 
133  P  741;  ToUlfson  y.  Peo.,  f»  Colo. 
219,  112  P  794;  Birmingham  v.  Peo.. 
40  Colo.  362,  90  P  1121:  Bergdabl 
v.  Peo.,  27  Colo.  302,  61  P  228;  Packer 
V.  Peo.,  26  Colo.  306,  67  P  1087. 

Fla.— Mathls  v.  State,  70  Fla.  194. 
69  S  6$7;  Clark  v.  State,  69  Fla. 
9.  15,  52  S  518;  Nussbaumer  v.  State. 
64  Fla.  87,  44  S  712;  Clements  v. 
State,   51  Fla.   6,  40  S  432. 

Oa.— O'Pry  v.  State.  142  Oa.  600. 
83  SE  228;  Lewis  v.  State.  136  Oa. 
355,  71  SB  417:  MIxon  v.  State,  IB 
Oa.  A.  262,  82  SB  935. 

Ida.— State  V.  Peck,  14  Ida.  712,  96 
P  616. 

111.— Peo.  V.  Weil,  243  111.  208,  90 
NE  731.  134  AmSR  357;  Call  v.  Peo., 
201    111.   499.    66    NE   243. 

Ind.— Hahn  v.  State,  113  NE  726; 
Donovan  v.  State,  111  NE  433;  Rowan 
v.  State,  184  Ind.  399.  Ill  NB  431; 
Hall  v.  State,  178  Ind.  448.  99  NB 
732;  Messel  v.  State,  176  Ind.  214. 
95  NE  665:  Cktt  v.  State,  176  Ind. 
241,  93  KB  1071,  32  LRANS  1190; 
Walters  v.  State,  174  Ind.  545,  92  NB 
537;  Hlnkle  v.  State.  174  Ind.  276,  91 
NE  1090;  Peacock  v.  State,  174  Ind. 
185,  91  NE  597;  Lucas  v.  State,  173 
Ind.  302,  90  NE  305:  Stucker  v. 
State.  171  Ind.  441,  84  NB  971;  Wil- 
liams v.  State,  170  Ind.  644,  85  NE 
349  (Instructions  incorporated  in  an 
original  bill  of  exceptions  which 
should  contain  only  evidence  will  not 
be  reviewed);  .Donovan  v.  State,  170 
Ind.  123,  83  NE  744;  Miller  v.  State. 
165  Ind.  566,  76  NE  246;  Osbum  v. 
State,  164  Ind.  262,  73  NE  601;  Sharp 
V.  State.  161  Ind.  288,  68  NB  28«: 
Coppenhaver  v.  State,  160  Ind.  540.  67 
NE  453:  Merrill  v.  State,  166  Ind. 
99,  59  NE  322:  Smith  V.  State.  164 
Ind.  107,  56  NE  19:  Utterback  v. 
State,  153  Ind.  545.  56  NB  420;  State 
v.  Hunt,   137   Ind.   637.   37  NE  409. 

Iowa. — State  v.  Burns,  158  Iowa 
440,  139  NW  1094;  State  v.  Baker,  148 
Iowa    149,     126    NW    1120;    State    ▼. 
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or  refosed;***  and  if  refused  the  record  maat  show 
that  they  were  actually  requested,"*  at  the  proper 
tiiDe,"  and  in  the  manner  required*  by  statute,** 
and  that  they  were  applicable  to  the  facts  shown 
in  evidence.**  In  some  jurisdictions  the  reaaons 
Thy  the  requested  charge  should  have  been  given 
mnst  also  be  shown  by  the  record,"  and  the  record 
most  show  that  the  requested  charge  was  signed  by 
the  trial  judfee.**  Where  error  is  predicated  upon 
the  giving  of  erroneous  instructions  the  record  must 
affirmatively  show  that  such  instructions  were  not 


given  at  the  request  of  the  party  complaining.*^ 
Under  a  statute  prohibiting  reversals  for  errors  in 
inst^etions  not  excepted  to  before  the  ohaige  is 
given,  refusal  of  requested  instructions  cannot  be 
reviewed  where  the  record  does  not  show  the  pro- 
ceedings when  the  instructions  were  settled.*^  Al- 
l^;ed  error  in  modifying  an  instruction  will  not  be 
considered  where  no  modification  is  shown  by  the 
record.**  In  reviewing  instructions  given,  the  eourt 
will  ordinarily  consider  only  the  language  used  and 
not  the  manner  of  delivery,^"  and  where  the  objec- 


Harris,  >7  Iowa  407,  6(  NW  718; 
State  V.  Smith,  88  Iowa  721,  64 
.VW  4S1;  State  v.  Burge,  7  Iowa 
155. 

Kan.— State  v.  Hayerty,  92  Kan. 
«80.  141  P  174;  State  v.  McCoy.  70 
Kan.  (72.  79  P  15«;  State  v.  Rob- 
erts. 87  Kan.   631.  73  P  905. 

Ky.— Whltaker  v.  Com..  172  Ky. 
Hi.  189  SW  1113:  Sullivan  v.  Com., 
1S9  Ky.  797.  185  SW  134;  Henry  v. 
Com..  169  Ky.  648.  184  SW  870;.  Hol- 
lln  V.  Com..  163  Ky.  892,  173  SW 
IIOS;  Com.  ▼.  Campbell.  91  SW  1128, 
1%  KyL.  1354;  Mitchell  v.  Com..  78 
Ky.  204.  39  AmR  227;  Waddell  v. 
Com.,  7  Ky.  Op.  718;  Sullivan  v. 
Com.,  5  Ky.   Op.  120. 

La.— State    t.    Miller.    125    La.    364. 

51  S  189;  State  v.  Mack,  45  La.  Ann. 
1155.  14  S  141;  State  v.  Rlculfi.  35 
La.  Ann.  770;  State  v.  Curtis,  34  La. 
Ann.  1213;  State  v.  Bealrd,  34  La. 
Ann.  104. 

Mich.— Feo.  V.  dcola,  170  Midi. 
138.  135  NW  914. 

Ulas. — Overton  v.  State,  101  Mlas. 
le?,  58  S  219. 

Ho. — State  v.  Johnson.  256  Mo.  281, 
\U  SW  209;  State  v.  Oaultney.  242 
Mo.  388.  146  SW  1163;  State  v.  Con- 
way, 241  Mo.  ^71.  145  SW  441;  State 
V  Davis,  237  Mo.  237.  140  SW  902; 
SUte  V.  Miles.  199  Mo.  580,  99  SW 
la:  State  V.  Delcore,  199  Mo.  228,  97 
SW  894;  State  v.  Ruck.  194  Mo.  416. 
12  SW  706,  6  AnnCas  976;  State  v. 
Welch.  191  Mo.  179.  89  SW  946,  4 
AnnCas  681;  State  v.  Elaton,  191  Mo. 
151.  89  SW  949;  State  v.  Eiatherly, 
U5  Ho.  178,  83  SW^  1081.  105  AmSR 
:(':  State  v.  Buck,  130  Mo.  480,  32 
SW  975;  State  v.  Brown,  (A.)  189  SW 
«t;  State  v.  Spalding,  134  Mo.  A.  587, 
lis   SW    452;    State    V.    Block,     (A.) 

52  SW  llOS. 

Mont. — State  v.  Cook.  42  Mont.  829, 
112  P  537. 

Nev. — State  v.  Douglas,  26  Nev.  196, 
45  P  802,  99  AmSR  688. 

N'.  M.— U.  a  y.  Sena,  16  N.  M. 
187.  106  P  883. 

N.  C— State  v.  Slmonda,  154  N.  C. 
197.  (9  SB  790;  State  v.  Huntley, 
133  N.   C.    617.    69  SB  221. 

Okl.— Hines  v.  U.  S..  2  OW.  Cr. 
419.  103  P  879;  Phillips  V.  U.  8.,  2 
OB.  Cr.  628.    108  P  861. 

Pa. — Com.   V.   Mock,   28  Fa.   Super, 

Porto  Rico. — ^Peo.  v.  Rivera,  7  Porto 
itico  325;  Feo.  v.  Abreu,  5  Porto  Rico 
1»L 

Tens. — ^Holder  v.  State.  119  Tenn. 
178,  104  SW  226:  Frasler  v.  State, 
117  Tenn.  4S0,  100  SW  94;  Foutch  v. 
8ute.  100  Tenn.  134,  45  SW  678;  Ow- 
«>s  V.  State,    16    Lea  1. 

Tet— Wilson  v.  State,  (Cr.)  189 
8W  1071;  Perguson  v.  State,  (Cr.) 
187  SW  476;  Teem  v.  State,  (Cr.) 
181  SW  1144;  Salter  v.  State,  78  Tex. 
O.  325.  180  S^  691;  Dorris  v.  State, 
17  Tex.  O.  620,  179  SW  718;  Looper 
T  State,  77  Tex.  Cr.  536.  179  SW 
110;  Grime*  v.  State,  77  Tex.  Cr.  319, 
178  SW  523:  Mooney  v.  State,  76 
Tex.  Cr.  539,  176  SW  52;  Staples  v. 
State,  76  Tex.  Cr.  867.  175  SW  1056; 
WiUiams  v.  State.  76  Tex.  Cr.  342, 
174  SW  1042;  Burrus  v.  State,  76 
7ei.  Cr.  120,  172  SW  981;  Williams 
»  State.  76  Tex.  Cr.  56.  170  SW  708: 
R«»ce  V.  State.  76  Tex.  Cr.  99.  170 
W  J17;  Harnett  v.  State,  74  Tex. 
Cr.  (19.  170  SW  143;  Davis  v.  State. 
'♦  Tex.  O.  298.  167  SW  1108.  LRA 
U15A  572:  Gk>rrell  v.  SUte,  73  Tex. 


Cr.  282,  164  SW  1012;  Williamson  v. 
State.  72  Tex.  C1-.  618,  163_  SW  435! 
Law  V.  State,  73  Tex.  Cr.  B,  163  SW 
90;  Forester  y.  State.  72  Tex.  Cr.  298, 
162  SW  607;  Yates  v.  State.  72  Tex. 
C*.  279,  162  SW  499;  Thomas  y. 
State.  71  Tex.  Cr.  183.  169  SW  1188; 
Carpenter  v.  State.  69  Tex.  Cr.  331, 
153  SW  883;  Shankin  v.  State,  68 
Tex.  Cr.  417,  152  SW  1063;  Feather- 
stone  v.  State,  (Cr.)  161  SW  1066: 
Morgan  y.  State,  68  Tex.  O.  607, 
161  SW  1048;  Coleman  v.  State,  68 
Tex.  Cr.  182,  160  SW  1177;  Hughes 
v.  State.  67  Tex.  Cr.  333,  149  SW 
173;  Thomas  v.  State.  67  Tex.  &. 
466,  148  SW  1088;  Cruz  v.  State.  67 
Tex.  Cr.  98.  148  SW  564;  Hqgan  v. 
State.  66  Tex.  Cr.  614,  147  SW  601: 
Gould  y.  State.  66  Tex.  Cr.  122.  146 
SW  172;  Hickman  v.  State.  65  Tex. 
Cr.  583,  145  SW  914;  C^irl  y.  State. 
65  Tex.  Cr.  431.  146  SW  602;  Focke  v. 
State.  65  Tex.  Cr.  363.  144  SW  267; 
Hogan  v.  State,  66  Tex.  Cr.  50.  148 
SW  184;  Hickman  v.  State,  64  Tex. 
O.  161,  141  SW  973;  Barker  y.  State, 
64  Tex.  Cr.  106.  141  SW  629;  Villa 
y.  State,  63  Tex.  Cr.  637.  141  SW  104; 
Espy  y.  State,  63  Tex.  Cr.  626,  140  SW 
1088;  Brogdon  v.- State,  63  Tex.  Cr. 
476,  140  SW  352;  Fields  v.  State,  63 
Tex.  Ct.  288,  189  SW  978;  Alexander  v. 
State,  68  Tex.  Cr.  102.  188  SW  721j 
Banks  y.  State,  62  Tex.  Cx.  552,  188 
SW  406;  Day  v.  State,  62  Tex.  Cr. 
527,  188  SW  123;  Sullivan  y.  State,  62 
Tex.  Cr.  410,  137  SW  700;  Green  v. 
State.  62  Tex.  Cr.  345.  137  SW  126; 
Porter  y.  State.  60  Tex.  Cr.  588.  132 
SW  935  (special  instructions  must 
be  authenticated  by  signature  of  trial 
judge);  Bobbins  v.  State,  60  Tex.  Cr. 
523.  132  SW  770;  Jenkins  v.  State. 
69  Tex.  Cr.  476,  128  SW  1118:  Olive 
y.  State,  (Cr.)  127  SW  660;  Ellis  v. 
State,  58  Tex.  O.  289.  126  SW  576; 
Brown  v.  State.  65  Tex.  Cr.  180,  115 
SW  680;  Loessin  v.  State.  46  Tex.  Cr. 
658.  81  SW  715;  Sauster  v.  State, 
(Cr.)  71  SW  697;  Page  v.  State,  (Cr.) 
71  SW  286;  Denton  y.  State,  <Cr.)  76 
SW  217 

Vt. — State  v.  McDonnell,  82  Vt 
491. 

Wash. — State  v.  Morrow.  63  Wash. 
397.  116  P  161,' AnnCasl912D  570; 
State  v.  Newcomb.  58  Wash.  414. 
109  P  365;  Telm  Jim  v.  Terr..  1  Wash. 
T.   63.' 

Wis. — James  v.  State,  124  Wis.  180, 
102    NW   320.  . 

Wyo. — Delaney  y.  State.  14  Wye.  f. 
81  P  792. 

ea  U.  S.— Thurston  v.  U.  B.,  841 
Fed.  335.  154  CCA  215. 

Ala. — Scott  y.  State,  152  Ala.  81, 
44  S  634;  Nelson  v.  State,  149  Ala. 
26     43    S   18 

bal. — Peo.'v.  Bemmerly,  87  C3al.  117, 
25  P  266;  Peo.  y.  Romero.  17  Cal. 
A.  680.  121  P  698;  Peo.  y.  Qeb  Gong, 
15   Cal.   A.    28.    114   P    78,   81. 

Conn. — State  v.  Wakefleld.  88  Conn. 
164.    90   A    230. 

Fla.— Smith  v.  State,  57  Fla.  26, 
49  S  648. 

Miss. — Elvans  v.  State,  87  Miss. 
469,  40  S  8. 

Mont. — State  v.  McCarthy,  86  Mont. 
226.   92  P   521. 

S.  C. — State  V.  Jenkins,  21  S.  C. 
695. 

Tex. — Wheelock  v.  State,  16  Tex. 
253;  Dlas  v.  State,  (Cr.)  189  SW 
491;  Baker  v.  State,  67  Tex.  Cr.  476, 
146  SW  607;  Doyle  v.  State,  66  Tex. 
Cr.    300,   148   SW   630;    Hambrlght   v. 


State,  60  Tex.  Cr.  263.  131  SW  1123: 
Bryant  v.  State.  64  Tex.  Cr.  66,  111 
SW   1009. 

W.  Va. — State  v.  Alderson.  74  W. 
Va.   732,   82   SE   1021. 

[a]  A  leottal  ia.  tbe  reeord  that 
the  appellant  moycd  for  a  new  trial 
because  the  Jury  disregarded  instruc- 
tions is  sufficient  to  show  that  the 
Instructions  were  given.  Hamilton  v. 
State,  35  Miss.  214. 

[b]  *o  oMala  a  savtsw  of  error 
la  glvlaf  oral  iaatRwtloaa  afaliurt 
defendaat's  ooaaent,  it  must  appear 
ainrmatiy*ly  from  the  record  that 
the  consent  was  not  given.  State 
v.    Preston,   4   Ida.    215,    88   P   694. 

61.  Cal. — Peo.  v.  Hettick.  126  CaL 
426,  68  P  918;  Peo.  y.  Vukojevich,  26 
Cal.   A.   459.  143  P  1058. 

Conn. — State  y.  Wakefield,  88  Conn. 
164    90  A  230 

Fla. — Mathi's  v.  State,  70  Fla.  194, 
69  S  697. 

111.— Peo.  V.  Faulkner,  248  III.  168, 
93  NE  741. 

Iowa. — State  v.  Brandenberger,  151 
Iowa   197.   ISO  NW  1066. 

Mich.— Peo.  .  y.  Ekola,  170  Mich. 
168,    185  NW   914. 

Mo. — State  v.  Davis,  287  Mo.  237. 
140   SW   902. 

S.  C. — State  V.  Richardson,  47  8.  C. 
18,   84   SE  1028. 

Tex.— Diax  v.  State,  (Cr.)  189  SW 
491;  Pearson  v.  State,  (Cr.)  187  SW 
336;  Williams  v.  State.  76  Tex.  <3r. 
342,  174  SW  1042;  Reece  y.  State,  75 
Tex.  Cr.  99,  170  SW  317;  Ward  v. 
State.  68  Tex.  Cr.  164.  161  SW  1073: 
Staten  v.  State,  63  Tex.  O.  692,  141 
SW  625;  Robblns  v.  State.  60  Tex. 
Cr.  623,  132  SW  770;  Thompson  v. 
State,  (Cr.)  33  SW  972;  Richards  y. 
State,  3  Tex.  A.  428. 

68.  Jamison  v.  State,  7  Ala.  A.  8, 
60  S  944;  Shirley  v.  State,  5  Ga.  A. 
611,  63  SE  583  (before  Jury  retired); 
Ransbottom  v.  State,  144  Ind.  250,  48 
NE  218;  Johnson  v.  State,  (Tex.  Cr.) 
198  SW  674  (must  show  request  pre> 
sented  before  charge  read  to  Jury): 
Pearson  y.  State.  (Tex.  Cr.)  187  SW 
336;  Moore  v.  State,  78  Tex.  O.  171. 
180  SW  677;  Williams  v.  State.  76 
Tex.  Cr.  342,  174  SW  1042  (must  show 
when  charges  were   requested). 

63.  Nelson  v.  State,  149  Ala.  26, 
43  S  18:  Bellinger  y.  State.  92  Ala.  86, 
9  S  399;  Walker  v.  State,  91  Ala.  76, 
9  S  87:  Oreen  v.  State,  66  Ala.  40.  41 
AmR  744:  Jacobson  v.  State,  55  Ala. 
151;  Gilbert  v.  State.  2  Ala.  A.  94,  67 
S  127;  Shirley  v.  State,  5  Oa..A.  611, 
63  SE  588;  Wllllngham  v.  State,  62 
Tex.  Cr.  56,  1*6  8W  470. 

64.  Belts  V.  U.  8.,  182  Fed.  228.  66 
CCA  452;  Green  v.  State.  124  Qa.  S4S, 
52    SB    431. 

65.  Cox  v.  State,  13  Oa.  A.  687.  79 
SE  909;  Hill  y.  State.  76  Tex.  Cr.  269, 
173  SW  1022;  Coffman  v.  State.  73 
Tex.  Ct.  295.  166  SW  939;  Ryan  y. 
State,  64  Tex.  Cr.  628.  142  SW  878: 
Winfrey  v.  State,  (Tex.  Cr.)  67  SW 
810. 

66.  Britton  V.  State.  61  Tex.  C!r.  30, 
133  SW  886. 

67.  Peo.  y.  Jan  You.  26  Cal.  A.  148. 
146  P  63.     See  also  infra  I  3734. 

68.  State  v.  Brodock.  63  Mont.  463, 
164   P  668. 

69.  Slddleton  v.  State,  97  Miss. 
278.  52  S  268  (statement  in  appel- 
lant's brief  not  sufficient). 

70.  Lawrence  y.  State,  45  Fla.  43, 
34  S  87;  Terr.  v.  O'Donnell,  4  N.  M. 
66.  12  P  743. 
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tion  is  based  on  the  manner  of  delivery  rather  than 
on  the '  substance  of  a  chaise  it  cannot  be  consid- 
ered where  the  record  does  not  disclose  such  Inan- 
nerJi  It  is  further  necessary  to  a  review  of  the  giv- 
ing or  refusal  of  an  instruction  that  the  entire 
charge  of  the  trial  court  shall  appear  of  record/' 
unless  the  instruction  complained  of  or  refusal  to 
instruct  is  so  erroneous  that  it  could  not  have  been 
cured  by  hnother  proper  instruction.^'  Where  the 
instructions  actually  given  do  not  appear,  it  will  be 
presumed  that  they  fully  covered  the  point  on  which 
an  instruction  was  refused  and  aU  other  necessary 
questions/*  and  that  the  court  gave  all  necessary 
and  proper  instructions  of  its  own  motion.'*    An 


instruction  relating  to  a  count  on  which  defendant 
was  acquitted  will  not  be  considered  on  a  writ  of 
error  to  a  conviction  on  other  charges  therein.'" 

[$  3466]  (2)  Necessity  of  Setting  Ont  Evi- 
d«nce.  Under  the  general  rule  that  questions  which 
depend  upon  the  evidence  cannot  be  considered  un- 
less the  evidence  is  brought  up  in  the  record,"  al- 
leged error  in  the  giving  or  refusal  of  instructions, 
or  in  the  failure  to  give  instructions,  based  upon  the 
evidence  cannot  as  a  rule  be^  reviewed,  wliere  the 
evidence  is  not  before  the  appellate  court.'*  Where 
in^ructions  given  are  abstractly  correct  no  error  is 
shown  in  the  absence  of  evidence  in  the  record 
showing  such  instructions  to  be  inapplicable  to  the 


71.  Peo.  V.  De  Graaff,  127  Cal.  676, 
60  P  429. 

78.  U.  S.— Thompson  v.  U.  S.,  202 
Fed.  401,  120  CCA  576.  47  LRANS 
206.  And  see  Charles  v.  U.  S.,  213 
Fed.  717,  130  CCA  271,  AnnCasl914C 
1261  (holding  that,  where  the  charge 
is  not  hrouKht  up  as  a  whole,  It  will 
be  presumed  correct  as  to  all  ques- 
tions other  than  that  involved  In  the 
portion  assigned  as  error). 

Ala.— Deal  v.  State,  136  Ala.  52,  S4 
S  23:  DorouBh  v.  State,  14  Ala.  A. 
110.  72  S  208. 

Cal. — Peo.  V.  Vital,  4  Cal.  Unrep. 
Cas.   320,   24  P  617. 

Colo. — Kingsbury  v.  Peo.,  44  Colo. 
403.  99  P  61;  Giano  v.  Peo.,  30  Colo. 
20,  «9   P  604. 

Fla. — Weaver  v.  State.  68  Fla.  136, 
EO  S  539;  Thompson  v.  State,  68  Fla. 
106.  50  S  607,  19  AnnCas  116;  Ste- 
phens V,  State,  64  Fla.  107,  44  S  710: 
AJbritton  V.  State,  54  Fla.  «,  44  8 
745;  Finlayson  v.  State,  46  Fla.  81,  36 
S  203;  Reynolds  v.  State,  34  Fla.  175, 
16  S  78. 

Ga. — Spears  v.  State,  53  Ga.  252; 
I^pinsky  v.  State,  7  Ga.  A.  286,  66  SIS 
965. 

Ida. — State  v.  Preston,  4  Ida.  216, 
38   P   694. 

111.— LiOgg  V.  P^o.,  92  III.  698;  Hum- 
peler  v.  State,  92  III.  400. 

Ind. — Barton  v.  State,  164  Ind.  670, 
67  NE  616;  Lane  v.  State,  161  Ind. 
611,  61  NE  1066;  State  v.  Wlnstand- 
lay.  161  Ind.  496.  61  NE  1054;  Ehlert 
v.  State,  93  Ind.  76;  Dlehl  v.  State, 
(A.)  62  NE  51. 

•  Iowa. — State  v.  Burns,  158  Iowa 
440,  139  NW  1094;  State  v.  LAuder- 
beck.  96  Iowa  268,  66  NW  158;  State 
V.  Hamilton,  32  Iowa  572. 

Ky. — Jane  v.  Com.,  3  Mete.  18;  Clem 
V.   Com.,   3  Mete.   10. 

Mo. — State  v.  Ruck,  194  Mo.  416.  92 
SW  706,  5  AnnCas  976;  State  v.  Hen- 
dy,  148   Mo.   300,   49   SW   988. 

N.  C. — State  V.  Hannon,  168  N.  C. 
216,  83  SE  701;  State  v.  Mallonee,  1B4 
N.  C.  200,  69  SB  786;  State  v.  Sloan, 
97  N.  C.  499.  2  SE  666. 

Tenn. — Crow  v.  State,  136  Tenn. 
883,  189  SW  687. 

Tex.— English  V.  State,  (Cr.)  45 
SW  713. 

Wash. — State  v.  Rourk,  44  Wash. 
464.  87  P  607. 

[a]  SnAoleBoy  of  cMrtUesta  thM 
rsoord  contains  all  Instmettoaa.— It 
is  not  necessary  that  the  record  shall 
ekpressly  state  that  it  contains  all 
the  Instructions  which  were  given, 
but  any  equivalent  expression  or  lan- 
guage from  which  It  may  be  reason- 
ably Implied  that  all  the  instructions 
are  set  forth,  or  which  conveys  that 
Idea  with  reasonable  certainty.  Is  suf- 
flcient.    Jane  v.  Com.,  3  Mete.  (Ky.)  18. 

73.  Peo.  v.  Smith,  ?54  111.  167,  98 
NB  281  (Instructions  which  should 
not  have  been  given  at  all);  Graves  v. 
State,  12  Wis.  591.  See  also  ColTey 
v.  State,  60  Tex.  Cr.  78,  131  SW  216 
(holding  that,  where  a  charge  on  the 
law  of  provoking  a  difficulty  was 
excepted  to  without  pointing  out  any 
error  therein  and  the  bill  of  excep- 
tions merely  quoted  a  part  of  the 
charge   and   added    that   accused   ob- 


jected thereto  and  tendered  his  bill 
of  exceptions  to  such  charge  on  ac- 
count of  such  error,  the  complaint 
was  Bufflcient  to  raise  the  question 
on  appeal  whether  the  court  was  jus- 
tified in  charging  at  all  on  the  law 
of  provoking  the  difficulty). 

74.  U.  S.— Andrews  v.  U.  S.,  162 
U.  S.  420.  16  set  798,  40  L.  ed.  1023. 

<3al. — Peo.    V.    Von,  78  CaX.  1,  20  P  36. 

Fla. — Finlayson  v.  State,  46  Fla. 
81,  35  S  203. 

Ga.— Nelll  v.  State,  79  Ga.  779,  4 
SE  871;  Crawford  v.  State,  19  Ga. 
A.  97,  90  SE  1043;  Perdue  v.  State, 
17  Ga.  A.  299,  86  SE  661. 

Ind.— HoUon  v.  State.  114  NE  6: 
Reinhold  v.  State,  180  Ind.  467,  8<> 
NE  306;  Delhaney  v.  State,  115  Ind. 
499,  18  NE  49. 

Kan. — Millar  v.  State,   2  Kan.  174. 

Mo. — State  v.  Hodges,  144  Mo.  50, 
45  SW  1093;  State  v.  Burk,  89  Mo. 
635.    2    SW   10. 

N.  D.— State  v.  Woods,  24  N.  D.  166, 
139  NW  321. 

75.  Peo.  y.  McMahan,  133  <::al.  278, 
66  P  671;  Garrett  v.  State,  109  Ind. 
527.  10  NE  570;  State  v.  Mallonee,  164 
N,  C.  200,  69  SE  786;  Foutch  v.  State, 
100  Tenn.  334.  45  SW  678. 

76.  Aldrich  v.  Peo.,  224  111.  622, 
79  NE  964,  115  AmSR  166,  7  LRANS 
1149,  8  AnnCas  284. 

77.  See  supra  Si  3463.  3464. 

78.  U.  S.— Whitaker  v.  U.  S.,  220 
Fed.  114,   136  CCA   206. 

Ala. — 8toudei)mlre  v.  State,  146 
Ala.  677,  40  S  48;  Goodwin  v.  State, 
106  Ala.  670,  18  S  694;  Noblin  v.  State, 
100  Ala.  13,  14  S  787;  Storey  v.  State, 
14  Ala.  A.  127,  72  S  267;  Montgomery 
V.  State,   2  Ala.  A.   25,    56   S   92. 

Cal.— Peo.  V.  Clark,  121  Cal.  633, 
54  P  147;  Peo.  v.  Bourke,  66  Cal.  455, 
6  P  89;  Peo.  v.  Mack,  27  Cal.  A.  296, 
149  P  770;  Peo.  v.  Rhodes,  17  (3al.  A. 
789,  121  P  935;  Peo.  v.  Lederer,  17 
(3al.  A.  369,  119  P  949;  Peo.  v.  How- 
land,  18  Cal.  A.  363.  109  P  894;  Peo. 
V.  Silva.  8  Cal.  A.  849,  97  P  202. 
•  Colo. — Short  v.  Peo.,  27  Colo.  176, 
60  P  350  (must  bring  up  all  the  evi- 
dence or  instructions  will  not  be  re- 
viewed). 

Conn. — State  v.  Jerome,  88  Conn. 
265. 

■  Fla. — ^Kersey  v.  State,  74  S  983: 
Presley  y.  State.  63  Fla.  37,  67  8 
605;  Colson  v.  State,  51  Fla.  19.  40 
S  183;  Brown  v.  State,  46  Fla.  169, 
35  S  o2 

Ida.-^Ute  V.  Peek.  14  Ida.  718,  95 
P  515. 

111.— Peo.  V.  Talt.  261  111.  197,  103 
NE  750. 

Ind. — State  v.  UcEwen,  51  NE 
1053;  State  v.  Kern,  127  Ind.  465, 
26  NE  1076;  Stewart  v.  State.  Ill 
Ind.   554,   13  NE  59. 

Iowa. — State  v.  Ayers,  163  Iowa 
631,  145  NW  276;  State  v.  Thompson, 
12B  Iowa  499.  101  NW  109;  State  v. 
Oleson,  70  Iowa  7«2,  30  NW  611;  State 
v.    Johnson,   19   Iowa  230. 

Kan. — State  v.  Mens,  81  Kan.  197, 
105  P  24;  State  v.  Heth,  60  Kan.  560, 
57  P  108;  State  v.  English,  34  Kan. 
629.    9    P   761. 

Ky. — QlUum  v.  Com.,  121  SW  446; 
Bowman  v.  Com..  7  Ky.  Op.  656. 


La. — State. v.  Thomas,  128  La.  813, 
65  S  415;  State  v.  Williams,  116  La. 
61,  40  S  531;  State  v.  Woods,  112  La. 
617,  36  S  626;  State  v.  Harris,  61  I*. 
Ann.  1105,   26  8  64. 

Mass. — Com.  v.  Segee,  218  Mass. 
501,  106  NE  173;  Com.  v.  Richardson, 
175  Mass.  202,  55  NE  988;  Com.  y. 
Sargent,  129  Mass.  116;  Com.  v.  Gil- 
son,    128    Mass.    425. 

Minn. — State  v.  Sackett,  39  Minn. 
69,    38    NW   773. 

Miss. — Fleming  v.  State,  60  Miss.  434. 

Mo. — Kansas  City  v.  O'Connor,  36 
Mo.  A.  694. 

Mont. — State  v.  Kremer,  34-  Mont. 
6,  85  P  736. 

Nev. — State  v.   Pierce,  8  Nev.   291. 

N.  J. — State  V.  Reynolds,  XSup.)  59 

O'kl.— Cohn  V.  State.  4  Okl.  O.  494. 
113  P  217. 

Or. — State  v.  Brown,  28  Or.  147,  41 
P   1042. 

S.  C. — State  V.  Newman,  80  SE  482: 
State  y.  Hudson,  66  S.  C.  394,  44  SE 
968,  97  AmSR  768;  State  v.  Robinson. 
35  S.  C.  340,  14  SE  766. 

Tex. — Hernandez  v.  State,  (Cr.) 
185  SW  878;  Burks  v.  State.  (Cr.) 
185  SW  2;  Seats  v.  State,  76  Tex.  Cr. 
227,  170  SW  793;  McCaulay  v.  State. 
75  Tex.  Cr.  226,  170  SW  793;  Gorrell 
y.  State,  73  Tex.  Cr.  232,  164  SW  1012; 
Leach  v.  State,  72  Tex.  O.  273.  161 
SW  977;  Reagan  v.  State,  70  Tex.  Cr. 
498,  167  SW  483;  Reeves  v.  State,  (9 
Tex.  Cr.  58,  153  SW  127;  Featherstone 
v.  State,  (Cr.)  151  SW  lOBE;  Galan  v. 
State,  68  Tex.  Cr.  200,  150  SW  1171; 
Williams  V.  State,  67  Tex.  Cr.  597, 
150  SW  1163;  Williams  v.  State,  67 
Tex.  Cr.  590.  150  SW  185;  Douglas 
V.  State,  67  Tex.  Cr.  431.  148  SW  1089; 
Simmons  v.  State,  66  Tex.  Cr.  831,  14S 
SW  550;  Black  v.  State,  65  Tex.  Cr. 
116,  143  SW  932;  Gonzales  v.  State, 
58  Tex.  Cr.  267,  125  SW  395;  Emerson 
V.  State,  58  Tex.  Cr.  28,  124  SW  684; 
Wright  V.  State.  66  Tex.  Cr.  102,  119 
SW  311;  Shelton  v.  State,  54  Tex.  Cr. 
588.  114  SW  122;  Brown  v.  State, 
(Cr.)  109  SW  937:  Booher  v.  State. 
(Cr.)  107  SW  832:  WeatheJ-ford  v. 
State,  (Cr.)  107  SW  826;  Holland  v. 
State,  (Cr.)  107  SW  364;  Reese  v. 
State.  (Cr.)  102  SW  114;  Jackson  v. 
State,  47  Tex.  Cr.  657,  85  SW  10; 
Ragsdale  v.  State,  (O.)  82  SW  1034; 
Vlescas  V.  State,  (Cr.)  81  SW  292; 
Flores  v.  State,  (Cr.)  81  SW  292; 
Parks  V.  State,  (Cr.)  79  SW  542: 
Brooks  v.  State,  45  Tex.  C!r.  206,  75 
SW  507;  Sparks  v.  State,  (Cr.)  74  SW 
24:  Chltwood  v.  State,  44  Tex.  Cr. 
439,  71  SW  973;  Mosley  v.  State.  (Cr.) 
70  SW  546;  Tollett  v.  State,  (Cr.)  60 
SW  964;  Cairy  v  State.  (Cr.)  58  SW 
103. 

Vt. — State  V.  Bemis,  99  A  632;  State 
T.  Bedell,  63  Vt.  641,  27  A  208. 

Va.— Vawter  v.  C^om.,  87  Va.  245,  12 
SE  339. 

Wash. — State  v.  Newcomb,  58 
Wash.  414,  109  P  356. 

Wyo. — Koppala  v.  State.  15  Wyo. 
398.  89  P  576,  93  P  662. 

[a]  Bafnaal  of  an  lastroctlon 
based  on  an  admlMrion  by  th*  prose- 
oatlon  will  not  be  reviewed  where 
the  record  does  not  show  such  admls- 
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case."  So  where  the  ehaige  is  correct  in  any  snp- 
posable  state  of  the  evidence  relevant  to  the  issue 
noder  the  indictment,  it  will  be  presumed  that  evi- 
dence was  received  which  justified  the  same.^"  An 
instmetion,  however,  <which  is  wrong  under  any  pos- 
sible view  of  the  >ease  will  be  reviewed,  although  the 
evidence  ia  not  broi^ht  up  in  the  record.*^  So  an 
instruction  which  attempts  to  state  the  law  as  ap- 
plieable  to  facts  which  the  court  says  are  shown  by 
the  evidence  may  be  reviewed,  although  the  record 
does  not  contain  the  evidence.'^ 

The  nfnnl  of  an  iiutniction  based  on  the  argu- 
ment of  counsel  cannot  be  considered  where  the  ar- 


gument is  not  preserved  in  the  record;*'  nor  can  a 
criticism  by  the  court  of  the  argument  of  counsel 
be  reviewed  in  the  absence  of  the  argument  from  the 
record.** 

[«  3467]  h.  Svliag  on  Motion  for  a  New  TriaL 
A  denial  by  the  trial  court  of  a  motion  for  a  new 
trial  will  not  be  reviewed  unless  the  record  contains 
the  motion,*^  a  showing  that  a  ruling  was  made 
thereon,*"  the  reasons  why  the  motion  was  denied,*' 
and  the  grounds  on  which  the  motion  was  based;** 
and  in  some  jurisdictions  a  verification  of  the 
grounds  of  a  motion  for  a  new  trial  must  be  shown 


slon.     Bryant   v.    State,    34    Fla.    291, 

16  S  177. 

[b]  An  Instraotloa  on,  tbe  oomp*- 
t*Be7  of  aoeurad  aa  a  wltaasa  and  on 
the  weight  of  his  evidence  must  be 
held  properly  refused  as  inapplicable, 
where  the  record  does  not  show  that 
he  was  sworn  as  a  witness  or  grave 
testimony.  Bradshaw  v.  State,  17 
Nebr.  147,  22  NW  361. 

78.  U.  S. — Thompson  v.  U.  S.,  202 
Fed.  401,  120  CCA  576,  47  LRANS 
20(. 

Ala.— Kin?  v.  SUte,  120  Ala.  329, 
2S  S  178;  Lyman  v.  State,  47  Ala.  (86; 
Temple  v.   State,   40  Ala.   350. 

Cal. — ^Peo.  V.  Wong  Fook  Sam,  146 
Cal.  114.  79  P  848;  Peo.  v.  McNabb, 
79  Cal.  419,  21  P  843;  Peo.  v.  Stronc, 
46  Cal.  302;  Peo.  v.  Best,  39  Cal.  690; 
Peo.  V.  Dick,  34  Cal.  663;  Peo.  v.  iM- 
derer,  17  Cal.  A.  369,  119  P  949. 

Colo. — Short  V.  Peo.,  27  Colo.  175, 
60  P  350. 

Fla. — Colson  v.  State,  61  Fla.  19, 
40  S  183.  ^ 

Ga. — Boone  v.  State,  145  Ga.  S7,  88 
SE  558. 

Ida.— State  v.  Peck,  14  Ida.  712, 
95  P  515. 

111.— Thsmpson  v.  Peo.,  126  111.  266, 

17  NE  749. 

Ind.— Marshall  v.  SUte,  123  Ind. 
128,  33  NG  1141;  State  V.  Dillon,  9 
Ind.  A  554,   37  NB  25. 

Iowa. — State  v.  Moore,  77  towa  449, 
42  NW  367;  State  v.  Koll,  71  Iowa 
760.  32  rrw  259;  State  v.  Coon,  68 
Iowa  55,  25  NW  927.  ' 

Kan. — State  v.  Menz,  81  Kan.  197, 
105  P  24;  State  v.  Walker,  65  Kan. 
92.  68  F  1095;  State  v.  Heth.  60  Kan. 
560.   57   P    108. 

Ky. — ^Reed  v.  Com.,  7  Bush  641; 
Ford  v.  Com.,  5  Kyli  776. 

La. — State  v.  Thomas,  1?8  La.  813, 
53  S  416. 

Mich. — Peo.  v.  Dupree,  98  Mich.  26, 
56  NW  1046. 

Minn. — State  v.  Owens,  22  Minn. 
238 

Miss. — ^Kellum  V.  State,  64.  Miss. 
226.  1  S  174. 

Mo.— State  v.  Williams.  141  Mo. 
264,  42  SW  937;  State  v.  Vaughn.  26 
Mo.  29. 

Mont.— State  v.  Phillips.  36  Mont. 
112,  92  P  299;  State  v.  Gordon.  35 
Mont.  458.  90  P  173;  State  v.  Sloan, 
35  Mont.  367,  89  P  829;  State  V.  Gill. 
21  Mont.  151.  63  P  184. 

Nebr.— WUIls  v.  State,  27  Nebr.  98, 
42  NW  920. 

Nev.— State  v.  Keith,  9  Nev.  16. 

N.  C— State  V.  Hardin.  19  N.  C. 
M7. 

N.  D.— State  v.  tJhler,  82  N.  D. 
48J.  156  NW  220;  State  v.  LaFlame, 
JO  N.  D.  489,  152.  NW  810:  State 
T.  Woods,  24  N.  D.  156.  139  NW 
321. 

'  Okl.— Rhea  v.  V.  S.,  6  Okl.  249,  50 
P  992. 

&  C. — State  V.  Newman,  80  SE  482. 

Tex. — ^Reeves  v.  State,  69  Tex.  Cr. 
58,  153  SW  127;  Wells  v.  State,  (Cr.) 
134  SW  702;  Presley  v.  State,  60  Tex. 
Cr.  102,  131  SW  332;  Jackson  v.  State, 
(Cr.)  84  SW  827;  Wilson  v.  Stole, 
(Cr.)  82  SW  1042;  Williams  v.  State, 
(Cr.)  77  SW  447;  Jackson  v.  State, 
(Cr.)  71  SW  972;  Fay  v.  State.  (Cr.) 
79  SW  744;  Moore  v.  SUte,  (Cr.)  67 
SW  102. 

Wash. — State  v.  Barnes,  54.  Wash. 
tl7  C.  J.— 12] 


493,     103     P     792,     23     L.RANS     932; 
Thompson  v.  Terr.,  1  Wash.  T.  647. 

Wyo. — ClauBsen  v.  State,  21  Wyo. 
505.  133  P  1055,  135  P  802;  State  v. 
Pressler,  16  Wyo.  214,  92  P  806,  16 
AnnCas  93. 

80.  Cal. — Peo.  v.  Wong  Fook  Sam, 
146  Cal.  114,  79  P  848;  Peo.  v.  How- 
land,  13  Cal.  A.  363,  109  P  894. 

Ind.— Mcintosh  v.  State,  151  Ind. 
261.   51    NE   354. 

Nev. — State  v.  Loveless.  17  Nev. 
424,    30   P  1080. 

N.  J. — Stole  v.  Schuyler,  76  N.  J. 
L.   487,   68  A  56. 

Okl.— Lee  v.  U.  S.,  7  Okl.  658,  54 
P  792;  Harris  v.  Stote,  10  Okl.  Cr. 
417,  137  P  366,  189  P  846;  Thorns- 
berry  V.  Stote.  8  Okl.  Cr.  88,  126  P 
590. 

S.  D. — Stote  V.  Price,  30  8.  D.  299, 

138  NW  14. 

Tex. — Hamilton  v.  Stote,  (Cr.)  189 
SW  482;  Gonzales  v.  Stote,  58  Tex. 
Cr.  257,.  126  SW  396;  Wllkerson  v. 
State,  (Cr.)  45  SW  806. 

Wyo. — Koppala  v.  State,  16  Wyo. 
398,  89  P  676,  93  P  662. 

81.  Cal. — Peo.  V.  Mendenhall,  136 
Oal.  344,  67  P  325;  Peo.  v.  Long.  39 
Cal.  694;  Peo.  v.  Levlson.  16  Cat.  98. 
76  AmD   505. 

Fla. — Slgsbee  v.  Stote,  43  Fla.  624, 
30  S  816. 

(3a. — ^Whl taker  v.  Stote,  138  Ga. 
139.   75  SE  254. 

Ind. — Smathera  v.  State,  46  Ind. 
447. 

La. — Stote  v.  Sloan,  120  La.  170,  46 
S  50.  , 

N.  D.— State  «.  Wo6ds,  24  N.  D.  166, 

139  NW  321;   State   v.   Peltier,  21  N. 
p.    188,    129    NW    451. 

Tex. — Mundlne  v.  State.  50  Tex. 
Cr.   93.   97   SW   490. 

Wash. — Stote  v.  Newcomb,  68 
Wash.  414,  109  P  355. 

83.  State  v.  Tlllett,  173  Ind.  183, 
89  NE  589,  140  AmSR  246,  20  AnnCas 
1262. 

83.  State  v.  Chambers,  (Iowa)  161 
NW  470;  Von  Haller  v.  State,  76 
Nebr.  161,  107  NW  233. 

84.  Peo.  v.  Wolff,  167  Mich.  242, 
121  NW  754. 

85.  Ark. — Sigment  v.  Stote,  34 
Ark.   420. 

Cal.— Peo.  V.  Rulr,  144  Cal.  251.  77 
P  907. 

Colo. — Rowe  V.  P«o.,  26  Colo.  542, 
59  P  67. 

Fla. — ^McDonald  v.  Stote,  46  Fla. 
149.  35  S  72. 

Kan. — Stote  v^  Grinstead.  64  P  55. 

Ky. — Broadway,  etc..  Bridge  Co.  v. 
Com.,   173   Ky.   165,   190   SW   715. 

La. — Stote  v.  Sonler.  115 'La.  1106, 
40  S  473. 

Mich.— Peo.  V.  Ekola,  170  Mich.  168, 
135  NW  914. 

Mo. — State  v.  Scobee,  255  Mo.  270, 
164  SW  198:  State  v.  Delaney,  250  Mo. 
409,  157  SW  305;  State  v.  Wray,  124 
Mo.  542,  27  SW  1100;  State  v.  Block, 
(A.)  82  SW  1103. 

Okl. — Jones  v.  Terr.,  4  Okl.  45,  43 
P  1072. 

Tex. — Rupard  v.  State,  71  Tex.  Cr. 
266,  158  SW  285;  Reeves  v.  Stote,  69 
Tex.  Cr.  58.  153  SW  127;  Harvey  v. 
State,  67  Tex.  Cr.  7,  121  SW  605; 
Halbert  v.  Stote,  (Cr.)  79  SW  304; 
Smith  v.  Stote,  (Cr.)  68  SW  101; 
Valla  V.  State,  ((Jr.)  57  SW  669;  Scott 
V.  Stote,  (O.)  82  SW  692. 


Wash. — State  v.  Bush,  41  Wash.  18, 
82  P  1024. 

[a]  xhe  motion  is  snllloiantly 
made  a  part  of  the  record  when,  al- 
though not  physically  a  part  of  the 
bill  of  exceptions.  It  is  speclflcally 
referred  to  as  copied  In  the  record, 
indicating  pages.  In  such  a  manner 
as  to  advise  the  court  fully  of  Its 
contents  and  to  guard  against  fraud, 
and  Indicating  that  when  the  bill  of 
exceptions  was  signed  by  the  Judge 
below  he  had  before  him  a  true  copy 
of  the  motion.  Stote  v.  Shouse.  268 
Mo.   199,  186  SW  1064. 

86.  State  v.  Wade,  263  Mo.  262,  172 
SW  354;  Peo.  v.  Dones,  18  Porto  Rico 
272;  Laird  v.  State,  16  Tex.  317:  El- 
more V.  Stote,  .(Tex.  Or.)   78  SW  520. 

87.  Peo.  V.  TIarrls,  144  Mich.  12, 
107  NW  715;  Peo.  V.  Ecarlus,  124 
Mich.  616,  83  NW  628. 

8S.  Cal. — Peo.  V.  Lenon,  77  Cal. 
308,  19  P  621;  Peo.  v.  Vukojevlch,  25 
Cal.  A.  459,  143  P  1068. 

Fla.— Noble  v.  Stote,  68  Fla.  1,  66 
S   153.    • 

Ga  — Head  v.  Stote,  144  Ga.  383,  87 
SE  273;  Dickens  v.  State,  137  Ga. 
523.  73  SE  826;  Slocumb  V.  State,  116 
Ga.  514,  42  SE  749:  Boynton  v.  State, 
115  Ga.  587.  41  SE  996;  May  v.  State, 
90  Ga.  793,  17  SE  108;  Odom  v.  Stote, 
102  Ga.  608,  29  SE  427;  Gasklns  v. 
State.  17  Ga.  A.  807.  88  SE  592;  Mc- 
Claln  V.  State,  17  Ga.  A.  750,  88  SE 
409:  Fouraker  v.  State,  4  Ga.  A.  692, 
62  SE  116. 

Ky. — Broadway,  etc..  Bridge  Co.  v. 
Com.,   173  Ky.  165.  190  SW  715. 

Mich.— Peo.  v.  Harris.  144  Mich.  12, 
107  NW  715. 

Miss.— Cable  v.  Stote,  38  S  98. 

Mo. — State  v.  Wlese,  186  Mo.  A. 
135.   136  SW  238. 

N.  M. — Silva  v.  Terr.,  9  N.  M.  660. 
43  P  690. 

a  C. — State  V.  Simmons,  73  S.  C. 
234,   63    SE   286. 

Tex. — Fergu;-.on  v.  State.  (Cr.)  187 
SW  476;  Walker  v.  State.  73  Tex.  Cr. 
99.  164  SW  3;  Vines  v.  State,  67  Tex, 
Cr.  355.  148  SW  727;  Knight  v.  State, 
(Cr.)  144  SW  967;  Butler  v.  State. 
(Cr.)  136  SW  769;  Morales  v.  State. 
(Cr.)  96  SW  125. 

[a]  The  grounds  of  a  motion  for  a 
new  trial  ahonld  he  complete  within 
themselves,  and  the  appellate  court 
cannot  look  to  the  brief  of  evidence 
to  ascertain  the  same.  Fouraker  v. 
State.  4  Ga.  A.   692.  62  SE  116. 

[b]  InralBelent  gronnd^-The  al- 
legation In  a  motion  for  a  new  trial, 
the  overruling  of  which  Is  made  the 
ground  of  a  bill  of  exception.s,  that 
the  verdict  is  contrary  to  law  and 
the  evidence  of  Itself  presents  no 
question  which  this  court  can  re- 
view. State  v.  Ferguson,  114  La.  70, 
38   S   23 

[c]  XnsiiffloienoT  of  presentation 
of  error  in  gzonnd  of  motion.— In  the 
concluding  argument  for  accused  to 
the  Jury  his  counsel  for  the  first 
(Ime  urged  the  theory  that  the  death 
of  the  deceased  was  due  to  treatment 
by  physicians,  and  the  Judge  there- 
upon, In  the  presence  of  the  Jury, 
propounded  to  counsel  the  question, 
"Do  you  mean  ...  to  take  the  po- 
sition that  the  man  did  not  die  as 
a  result  of  the  wound  he  received — 
that  the  doctors  killed  him?"  the 
manner  of  said  questions  being  ex- 
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in  order  to  be  ooneidered  on  appeaL**  Where  the 
moti«n  relates  only  to  matters  g^tujing  out  of  the 
evidence,  the  refusal  thereof  will  not  be  reviewed 
if  the  evidence  is  not  in  the  record.*°  Thus  the  de- 
nial of  a  new  trial  asked  for  on  the  ground  of  newly 
diseovered  evidence  will  not  be  reviewed  where  sach 
evidence  is  not  set  out  in  the  record."  And  since 
the  grant  of  a  new  trial  is  entirely  within  the  dis- 
cretion of  the  trial  court,*'  his  denial  thereof  will 
not  be  reviewed  unless  the  record  shows  the  evi- 
dence,  including  the  afSdavits  used  on  the  hearing 
of  the  motion,**  and  that  the  affidavits  shown  were 

fresslve  of  surprise  at  said  posttion. 
t  was  held  that  "the  manner"  of 
the  question,  or  the  degree  of  sur- 
prise Indicated  thereby.  Is  not  so 
clearly '  and  distinctly  presented  in 
the  ground  of  the  motion  for  a  new 
trial  containing  the  language  above 
quoted  as  to  enable  the  reviewing 
court  to  pass  on  the  question  as  to 
whether  or  not  the  expression  of  sur- 
prise as  Indicated  by  the  Inflection  of 
the  judge's  voice  amounted  to  an  in- 
timation of  an  opinion  upon  the  evi- 
dence. Herrlngton  v.  State,  130  Oa. 
S07.  60  8K  RT2 


[d1  That  til*  ffromnda  wa  not  Mt 
oat  la  th*  MU  of  asoaptloaui  does 
not  render  thorn  unavailing  to  appel- 
lant if  they  otherwise  appear  In  the 
record.  Peo.  v.  Melnlck,  2«"  III.  24, 
104   NE   1111. 

89.  Pollard  v.  State,  126  Ga.  270, 
64  SE  171;  WUllams  v.  State,  120  Ga. 
488,  48  SB  149;  Brlce  v.  State,  117  Ga. 
466,  43  SB  716;  Wllkerson  v.  State.  14 
Ga.  A.  475,  81  SB  395;  Moore  v.  State, 

II  Ga.  A.  259,  74  SB  1102;  Greene  v. 
State.  11  Oa.  A.  257.  74  SB  llOl: 
Soell  V.  State,  4  Ga.  A.  337.  61  SB 
514;  Vasquez  v.  State,  (Tex.  Cr.)  146 
SW  168;  Williams  v.  State,  (Tex.  Cr.) 
135  SW  127. 

90.  Ga. — Glover  v.  State,  128  Ga.  1, 
B7  SE  101;  Vinson  v.  State,  124  Ga.  19. 
62  SB  79;  Mlddlebrooks  v.  State,  118 
Oa.  772,  45  SB  607;  Thompson  v. 
State,  118  Ga.  330,  45  SB  410:  Wil- 
liams v.  SUte,  115  Oa.  686,  41  SB  987; 
Robinson  v.  Stbte.  17  Ga.  A.  376,  86 
SB  1072. 

Ind. — Rowan  v.  State,  184  Ind.  899, 

III  NE  431;  Clare  v.  State.  68  Ind. 
17;  Dorman  v.  State,  56  Ind.  464; 
Beard  v.  State,  64  Ind.  413;  Bnners  v. 
State,  47  Ind.  126. 

La. — State  v.  Ashworth.  139  La. 
690,  71  S  860;  State  v.  Vamado,  126 
La.  732.  62  S  1006;  State  v.  Hender- 
son, 113  La.  232.  36  S  960. 

ii.  M.— U.  S.  T.  Cook,  16  N.  M.  124, 
103  P  806. 

Oh.— Fouts  V.  State.  8  Oh.  St.  98. 

Okl.-^miley  v.  Terr..  16  Okl.  314, 
81   P  433. 

Tenn. — ^Hayes  t.  State,  130  Tenn. 
661,    172   SW   296.  „ 

Tex.— Austin  v.  State,  (Cr.)  184  SW 
192;  Wood  v.  State.  78  Tex.  Cr.  664, 
182  SW  1122;  Holt  v.  State,  (Or.)  182 
SW  1119;  Moreno  v.  State,  78  Tex. 
Cr.  82,  180  SW  124;  Besenta  v.  State, 
78  Tex.  Cr.  37,  179  SW  1186  (formal 
requisites  to  consideration  of  a  mo- 
tion for  a  new  trial  based  on  insufll- 
clency  of  evidence);  Cassanova  v. 
State,  76  Tex.  Cr.  211,  173  SW  662; 
Hill  V.  State,  (Cr.)  170  SW  149;  Wo- 
mack  V.  State,  74  Tex.  Cr.  640,  170 
SW  139;  Hayter  v.  State,  76  Tex.  Cr. 
6,  169  SW  674;  Havard  v.  State, 
73  Tex.  Cr.  678,  168  SW  607;  Lament 
V.  State.  73  Tex.  Cr.  77,  164  SW  3; 
Leach  v.  State,  72  Tex.  Cr.  273,  161 
SW  977:  Madrid  v.  State,  71  Tex.  Cr. 
420.  161  SW  93;  Sharp  v.  State,  71 
Tex.  Cr.  633,  160  SW  369;  Jackson  v. 
State.  (Tex.  Cr.)  159  SW  846;  Brew- 
er v.  State,  68  Tex.  Cr.  483,  163  SW 
622;  Jefferson  v.  State,  69  Tex.  Cr. 
60,  152  SW  908:  Hogan  v.  State.  66 
Tex.  Cr.  50.  143  SW  184;  Frailer  v. 
State.  61  Tex.  O.  647,  188  SW  583; 
Thomas  v.  State,  61  Tex.  Cr.  506, 
135  SW  650  (statement  of  facts  es- 
sential);  Celli   V.   State,   60  Tex.   Cr. 


311,  131  SW  597;  Parka  v.  State.  (Cr.) 
131  SW  562:  Marshall  v.  State,  (Cr.) 
115  SW  1191;  Jones  v.  State,  (Cr.)  97 
SW  89;  Thrash  v.  State,  (Cr.)  85  SW 
273;  Langran  v.  State,  (Cr.)  85  SW 
273;  Day  V.  State,  (Cr.)  84  SW  829; 
Allen  V.  State,  (Cr.)  83  SW  1111; 
Harris  v.  State.  (Cr.)  79  SW  639; 
Douglass  v.  State,  (Cr.)  76  SW  468; 
Moss  V.  State,  (Cr.)  56  SW  622; 
Brown  v.  State,  (Cr.)  66  SW  69; 
Flowers  V.  State,  (Cr.)  61  SW  216; 
Andrews  v.  State,  (Cr.)  49  SW  108; 
Sarvis  v.   State,    (Cr.)    47    SW    463. 

Va. — Com.  V.  Brown,  90  Va.  671,  19 
SB  447. 

Wyo. — Richardson  v.  State,  16 
Wyo.  466,  89  P  1027,  12  AnnC^as  1048. 

91.  Cal.— Peo.  v.  Vukojevlch,  26 
Cal.  A.  459.  143  P  1068. 

Ind. — O'Dea  v.  State,  67  Ind.  31; 
O'Brian  v.  State,  14  Ind.  469;  Sloan 
v.  State.  8  Ind.  312. 

Ky.— Knipp  v.  Com.,  159  Ky.  776. 
169  SW  494;  Stafford  v.  Com..  18  SW 
11,  13  KyL  666. 

La. — State  v.  Ferguson,  114  La.  70, 
38  S  23;  State  v.  Belden,  36  Ha.  Ann. 
823 

Mo.— State  ▼.  Lockett.  168  Mo.  480, 
68  SW  663. 

Tex. — Wood  V.  State,  78  Tex.  Cr. 
654.  182  SW  1122;  Holt  v.  State. 
(Cr.)  182  SW  1119;  Ingram  v.  State, 
78  Tex.  Cr.  569,  182  SW  290;  Burgess 
V.  State.  78  Tex.  Cr.  469,  181  SW  466; 
Duhig  V.  State,  78  Tex.  Cr.  125,  180 
SW  252;  Madrid  V.  State,  71  Tex.  dr. 

420,  161  SW  93;  Stallworth  v.  State, 
66  Tex.  Cr.  428,  147  SW  238;  Williams 
V.  State,  65  Tex.  Cr.  193,  144  SW 
622;  Groves  v.  State,  57  Tex.  Cr. 
187,  122  SW  258;  Gonzales  v.  State, 
(Cr.)  97  SW  487;  Bailey  v.  State, 
<Cr.)  81  SW  1208;  Douglass  v.  State, 
(O.)  76  SW  468;  Brown  v.  State, 
(Cr.)  55  SW  59;  Sarvis  v.  State,  (Cr.) 
47  SW  463;  Davis  v.  State.  (Cr.)  47 
SW  978:  Lewis  v.  State,  (Cr.)  43  SW 
82. 

Wyo. — Ounnell  v.  State,  21  Wyo. 
125.   128  P  612. 

98.     See  supra   J   2762H. 

93.  Cal. — Peo.  v.  Lonnen,  139  Cal. 
634.  73  P  586;  Peo.  v.  Vukojevlch.  25 
C^al.  A.  459.  143  P  1068. 

Colo. — Jordan  v.  Peo.,  19  (>>lo.  417, 
36  P  218. 

Fla. — ^Toung  v.  State,  70  Fla.  211, 
70  S  19;  Oarner  v.  State,  31  Fla.  170, 
12  S  638. 

Oa. — McDonald  v.  State,  129  Ga. 
452,  59  SB  242;  Henderson  v.  State, 
7  Oa.  A.  810,  68  SB  333. 

111.— Peo.  V.  Tlelke,  269  111.  88,  102 
NB  229. 

Ind. — Crawford  v.  State,  155  Ind. 
692,  67  NB  931;  Slple  v.  State,  154 
Ind.  647,  57  NB  544;  Naanes  v.  State, 
143  Ind.  299,  42  NB  609;  Townsend  v. 
State,  13S  Ind.  315,  31  NE  797;  Mc- 
Clure  V.  'State.  116  Ind.  169,  18  NB 
615:  Kleespies  v.  State,  106  Ind.  383, 
7  NE  186;  Shuler  v.  State,  105  Ind. 
289.  4  NB  870.  65  AmR  211. 

Iowa. — State  v.  Brendle,  81  Iowa 
760.    46  NW  1063. 

Kan. — State    v.    Schaben,    69    Kan. 

421,  76  P  823;  State  v.  Roberts,  67 
Kan.   631.    73  P   905. 

Ky. — ^Knlpp  v.  Com.,  159  Ky.  775, 
169  SW  494. 

La. — State  v.  Carr.  Ill  La.  716,  36 
S  839;  State  v.  Hebert,  104  La. 
227.  28  S  898. 


presented  to  the  lower  oonrt.**  In  some  jurisdic- 
tions evidence  offered  in  support  of  a  motion  for  a 
new  trial  which  was  not  filed  until  several  weeks 
after  the  adjournment  of  court  for  the  term  will  not 
be  considered  on  appeal.*'        / 

[$  3468]  L  Ruling  on  Motion  in  An«st.of 
Judgment.  The  denial  by  the  loww  court  of  a  mo- 
tion in  arrest  of  ju^^ent  will  not  be  reviewed 
unless  the  motion,**  the  grounds  upon  whioh  it  was 
made,*'  and  the  evidence,  if  any,  in  support  of  it  ** 
are  not  set  forth.  If  the  facts  to  sustain  the  motion 
are  not  set  forth  it  will  be  presumed  that  they  did 


Mo. — state  V.  Steele.  226  Mo.  S83. 
126  BW  406;  State  v.  Whalen,  128  Mo. 
467.  31  SW  2;  State  v.  Jewell.  90  Mo. 
487,   3  SW  77. 

Nev. — State  v.  McMahon,  17  Nev. 
365,   30  P  1000. 

Oh. — Cooper  v.  State,  16  Oh.  St. 
328;  Berman  v.  State,  16  Oh.  Clr.  Ct. 
N.  3.  106  [aff  81  Oh.  St.  608  mem,  91 
NB   1123   mem]. 

Okl. — Starr  v.  State.  5  Okl.  O.  440. 
115   P   356. 

Tenn. — Hayes  v.  State.  130  Tenn. 
661,  172  SW  296. 

Tex. — Grabble  v.  State,  (O.)  186 
SW  771;  Simmons  v.  State.  <Cr.)  186 
SW  325;  Johnson  v.  State.  76  Tex. 
Cr.  346,  174  SW  1047:  Berry  v.  State, 
73  Tex.  Cr.  208,  163  SW  964;  Brewer 
V.  State,  68  Tex.  Cr.  483,  153  SW  622; 
JetCerson  v.  State,  69  Tex.  C*.  60, 
152  SW  908;  Williams  v.  State.  65 
Tex.  Cr.  193.  144  SW  622;  Jones  v. 
State.  64  Tex.  Cr.  610,  143  SW  621; 
Sandoloskl  v.  State,  66  Tex.  Cr.  33, 
143  SW  151;  Gilder  v.  State,  61  Tex. 
Cr.  16,  183  SW  883;  Dougherty  v. 
State,  59  Tex.  Cr.  464,  128  SW  398; 
Martin  v.  State,  67  Tex.  Cr.  696,  124 
SW  881;  Jones  v.  State,  5S  Tex.  Cr. 
207,  116  SW  1147:  Green  v.  State. 
(Cr.)  58  SW  99;  Bell  v.  State,  (Cr.) 
58  SW  71;  Calandria  v.  State,  (Cr.) 
54  SW  583;  Black  v.  State.  41  Tex. 
Cr.  185.  53  SW  116;  Fields  v.  State,  39 
Tex.  Cr.  488,  46  SW  814. 

Utah.— rState  v.  Haworth.  24  Utah 
398,  68  P  156;  State  v.  Morgan,  22 
Utah  162.  61  P  527. 

Va. — Jones  v.  Com.,  31  Qratt.  (72 
Va.)   830. 

Wash.— State  v.  Lewis,  80  Wasli 
632,  141  P  1026:  State  v.  Btapp,  65 
Wash.  438,  118  P  337. 

94.  Peo.  V.  Pltsgerald.  1  Cal.  A. 
607,  £2  P  555;  State  v.  Mcintosh,  141 
La.  ISO,  74  S  886. 

[a]  Wliare  the  trial  oontt  makes 
no  flndlngi  of  faot  in  regard  to  mat- 
ters touched  upon  in  conflicting  affi- 
davits filed  on  a  motion  for  a  new 
trial  the  afflcavits  cannot  be  consid- 
ered on  appeal.  State  v.  McCIure.  159 
Iowa  351,  140  NW  203. 

96k  Ingram  v.  State,  78  Tez.  Cr. 
669,   182   SW   290. 

95.  Thomas  ▼.  State,  16«  Ala.  40. 
62  S  34;  Barlow  v.  State.  (Ala.  A.) 
67  S  601;  Harris  v.  State,  166  Ind.  16. 
66  NB  916;  State  v.  FInley,  193  Uo. 
202,  91  SW  942. 

97.  Ala.— Orant  v.  State.  145  Ala. 
678,  40  S  80. 

Cal.— Peo.  V.  Rader,  24  Cal.  A.  477, 
141  P  958. 

Iowa. — State  v.  Frost  96  Iowa  448. 
64  NW  401. 

La. — State  v.  Bonier,  116  La.  1106, 
40  S  473. 

Md. — Archer  v.  State,  46  Md.  467. 

N.  C. — State  v.  Elamesl,  88  N.  C. 
740,   4   SB   495. 

Tex. — Pollock  V.  State,  60  Tex.  Cr. 
265.  131  SW  1094;  Williams  v.  State. 
(Cr.)  20  SW  370.   . 

98.  Ala.— Robin  ▼.  State,  40  Ala. 
72. 

Cal.— Peo.  V.  Lonnen,  139  CW.  634, 
73_P  686. 

Fla. — Baxley  v.  State,  72  Fla.  228. 
72  S  677. 

Ind. — Rosenstein  v.  State,  9  Ind.  A 
290.  86  NB  652. 

Tex. — Duhig  V.  State,  78  Tex.  Cr. 
126.  ISO  SW  252. 


For  later  oaa«9t  developaMBta  and  ohaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  eiist.** 

[i  3469]  j.  Santence  and  JndgmMit.  Whether 
ur  not  a  sentence  is  ezcessiTe  will  not  be  consid- 
ered on  appeal  in  the  absence  of  the  evidence  or 
other  statements  in  the  record  from  which  its  just- 
ness may  be  determined.'^ 

[t  3470]    8.    Matfeen  Not  Apparent  of  Bacord. 


The  general  role  is  that  an  appellate  court  cannot 
consider  any  question  that  is  not  in  some  manner 
contaihed  in  or  raised  by  the  record  on  appeal.* 
Thus  evidence  dehors  the  record  whether  by  af- 
fidavit or  otherwise  will  be  disregarded  in  the  appel- 
late court,'  although  it  relates  to  matters  of  seem- 
ing importance  occurring  subsequent  to  the  trial/ 


m.    Garner  ▼.  SUte,  42  Qa.  20S. 

L  Ark.— £:x  p.  Pbtnips,  80  Ark. 
200.  9«  SW  74S. 

Colo.— 8ale«n  v.  Peo..  41  Colo.  SIT, 
n  p  731. 

Iowa. — State  v.  Conners,  96  Iowa 
485,  (4  NW  296;  State  v.  Tumey,  77 
Iowa  269,  42  NW  190;  State  v.  Dur- 
ston.  52  IowaA36,  S  NW  678;  State  T. 
Patton.  19  lotra  458. 

Porto  Rico. — Peo.  v.  Agoatini,  33 
Porto  Rico  608;  Peo.  v.  Moux,  19  Por- 
10  Rico  1119. 

Tex. — Johnson  v.  State,  66  Tex.  Cr. 
SOT.  lie  SW  1148;  Chapman  T.  SUte, 
(Cr.)  70  SW  644. 

t.  U.  a— Asnew  V.  U.  S.,  166  U. 
S.  31,  17  set  236,   41  L.  ed.  624. 

Ata.— WatU  V.  State.  177  Ala.  24, 
S9  S  270;  Wade  ▼.  SUte,  170  Ala.  32, 
U  S  171;  Campbell  v.  State,  170  Ala. 
SS.  54  S  107;  ScruKKS  T.  State,  165 
Ala.  121,  61  S  302;  Patton  v.  SUte, 
13S  Ala.  23,  46  S  862;  Williams  T. 
iltate.  ISl  Ala.  108,  44  8  67;  Strick- 
land T.  SUte,  160  Ala.  1,  43  S  188; 
Bradford  T.  SUte,  146  AU.  150,  41  S 
471  (demurrer  not  In  record);  Den- 
niion  T.  SUte,  (A.)  72  8  889;  liacy 
T.  SUte,  IS  Ala.  A.  267.  69  8  244; 
Savase  v.  SUte,  12  Ala.  A.  116,  68 
S  498;  Boyd  v.  SUte,  12  Ala.  A.  162, 
(7  S  806;  Jamea  v.  SUte.  12  Ala.  A 
It,  67  8  773;  Arrington  v.  SUte,  12 
Ala.  A.  209.  67  8  620;  Harris  v.  SUte, 
4  Ala.  A  61,  68  S  769;  Smith  ▼.  SUte, 
2  Ala.  A  216.  66  8  39. 

Aril. — Barton  v.  Terr.,  10  Aria.  68, 
tS  P  730. 

Ark.— Owen  ▼.  SUte,  86  Ark.  817, 
111  SW  466;  Burrow  v.  Hot  Springs, 
a  Ark.  896,  108  8W  82S. 

Cal. — Peo.  ▼.  Petros,  25  Cal.  A.  236, 
143  P  246;  Peo.  T.  Cruse,  24  Cal.  A. 
4)7.  141  P  936;  Peo.  v.  Burke,  18  Cal. 
A  72,  122  P  426:  Peo.  v.  Ernstlng,  14 
Cal.  A.  708,  112  P  918;  Peo.  v.  Schults, 

14  Cal.  A.  106,  111  P  271;  Peo.  v. 
Coombs,  9  CaL  A.  262,  98  P  686;  Peo. 
y.  Gamett.  9  Cal.  A.  194,  98  P  247: 
Peo.  V.  McPheraon,  6  Cal.  A.  266,  91 
P  1098;  Peo.  V.  Te  Foo,  4  Cal.  A.  730, 
19  P  460. 

Colo. — Saleen  v.  Peo.,  41  Colo.  S17, 
•!  P  731. 

Conn. — Stato  v.  May,  79  Conn.  S16, 
(4  A  833. 

Fla.— Mathls  V.  SUte,  70  Fla.  194, 
(9  S  697;  Smith  v.  SUte,  65  Fla.  66, 
(1  S  120:  Welghtnovel  v.  SUte,  46 
Fla.  1,  36  8  866;  Carr  v.  SUte,  46 
Pla.  11,  34  8  892. 

Qa. — ^Taylor  v.  Sandersyllle, ,  118 
Ga.  (3,  44  SB  845;  Smith  v.  State,  10 
Ga.  A.  840,  74  8E  447;  Mack  v.  State, 
10  OoL.  A.  836,  74  SE3  444;  Burton  v. 
Slate,  9  Ga.  A.  623,  71  BE  1006. 

Ida.— SUte  v.  Peck,  14  Ida.  712,  96 
P  515. 

111.— Peo.  ▼.  Strosnlder,  264  III.  434, 
lOS  KB  229;  Peo.  T.  Darr,  262  111. 
202,  104  NB  289;  Peo.  V.  Darr,  179 
III  A  130. 

Ind. — ^Rowsn  v.  SUte,  184  Ind.  399, 
111  NB  431;  Thain  v.  SUte,  182  Ind. 
245.  10<  NE  690;  Siberry  v.  State,  149 
Ind.  684,  39  NB  986,  47  NE  458:  Riley 
r.  State,  149  Ind.  48.  48  NE  346. 

Iowa. — SUte  V.  Walters,  160  NW 
121;  SUte  V.  Dowden,  137  loyrn  673, 
115  NW  211;  Bute  v.  Smith,  137  Iowa 
5.  114  NW  658. 

Kan. — SUte  v.  Baker,  78  Kan.  663, 
>"  P  785. 

La.— ^Uto  V.  Aen8i>acker,  130  La. 
717.  58  S  620. 

Me.— SUte  v.  Dondis.  Ill  Me.  IT, 
i^  A  478. 

Md.— SUte  V.  Williams,  85  Md.  331, 

15  A  823. 

Mich.— Peo.  V.  Burke,  161  Mich. 
■■>'.  126  NW  446;  Peo.  v.  Richards, 
I'O  Mich.  4S4,   114  NW  SSO;  Peo.  v. 


HarrU,      144     Mich.      12.-     107     NW 
715. 

Miss.— Akrmrd  v.  SUte,  107  Miss. 
51,  64  S  9S6:  Corbin  v.  SUte,  99  Miss. 
486,  66  8  43;  Warfleld  v.  State,  63  S 
397 

Mo.— SUte  V.  Brlsco,  237  Mo.  154, 
135  SW  68,  140  SW  886;  SUte  v. 
Earll,  225  Mo.  537,  126  8W  467:  SUte 
V.  Berry,  206  Mo.  648,  105  SW  598; 
State  V.  Summar,  143  Mo.  220,  45  SW 
264;  SUte  V.  Hensley,  (A.)  73  8W 
1007;  SUte  v.  HoflTman,  75  Mo.  A.  880. 

Mont. — State  v.  De  Hart,  38  Mont. 
211,  99  P  438. 

Nebr.— Bteddern  v.  SUte,  79  Nebr. 
651,  113  NW  127;  Stelner  v.  SUte, 
78  Nebr.  147,  110  NW  723. 

Nev. — SUte  v.  Vertrees,  33  Nev. 
509,  112  P  42;  SUte  v.  Lawrence,  28 
Nev.  440,  82  F  614. 

N.  M. — Terr.  v.  Donahue,  16  N.  M 
17,  118  P  601. 

N.  C. — SUte  V.  Jernigan,  169  N.  C. 
476,  74  SE  S40;  SUte  v.  Atlantic 
Coast  Line  R.  Co.,  149  N.  C.  470,  62 
SE  756;  SUte  T.  Dixon,  131  N.  C. 
808,  42  SE  944. 

N.  D.— SUte  V.  Scholfleld,  13  N.  D. 
664,  102  NW  878)  SUte  v.  Oerhart,  IS 
N.   D.  663,  102  NW  880. 

Okl. — Corliss  V.  State.  (Cr.)  169  P 
1016;  Cross  v.  SUte.  11  Okl.  Cr.  117, 
143  P  202;  Gunnells  v.  State,  7  Okl. 
Cr.  98,  122  P  264;  Colbert  v.  SUte,  4 
Okl.  Ct.  500,  113  P  558. 

Or.— Estate  v.  Erlckson,  67  Or.  262, 
110  P  785,  111  P  17;  State  v.  Kline, 
50  Or.  426.  93  P  237;  State  v.  Ougllel- 
mo,  46  Or.  260,  79  P  677.  80  P  103,  69 
LRA  466.  7  AnnCas  1035. 

Pa. — Cathcart  v.  Com.,  37  Pa.  108. 

S.  C— Batesburg  v.  Mitchell,  58  8. 
C.  664,  37  SE  86. 

,  S.  D.— State  v.  Uren,  162  NW  746; 
^ate  V.  Whltmarsh,  26  8.  D.  426,  128 
NW  580. 

Tex. — ^Newman  v.  SUte,  (Cr.)  188 
SW  426;  Murrell  v.  SUte,  (Cr.)  184 
SW  831;  Bulllngton  v.  State,  78  Tex. 
Cr.  178,  180  SW  679  (entries  which 
appear  only  on  docket  of  court  and 
not  In  the  minutes  not  considered); 
Bobbins  V.  State,  70  Tex.  Cr.  62,  166 
SW  936;  Kearse  t.  State,  68  Tex.  Cr. 
633,  161  8W  827;  Turner  v.  State.  62 
Tex.  Cr.  65.  186  SW  486;  Fulshear  v. 
State,  59  Tex.  Cr.  376,  128  SW  134; 
O'Hara  v.  SUte,  67  Tex.  Cr.  677,  124 
SW  95;  Greathouse  v.  SUte,  63  Tex. 
Cr.  218.  109  SW  166;  Rice  v.  SUte, 
(Cr.)  107  SW  833;  Caldwell  y.  SUte, 
(Cr.)  106  SW  343;  Sue  v.  State,  62 
Tex.  Cr.  122,  105  SW  804;  Searles  v. 
State.  (Cr.)  105  SW  191;  Byrd  v. 
State,  61  Tex.  Cr.  539.  103  SW  863; 
Bice  V.  State,  61  Tex.  Cr.  133,  100  SV7 
949;  Young  v.  State,  49  Tex.  Cr.  207, 
92  SW  841;  Dunn  v.  SUte.  (Cr.)  91 
SW  224;  Saufley  v.  SUte,  48  Tex.  Cr. 
563,  90  SW  640;  Dean  v.  State.  (Cr.) 
74  SW  916;  Calhoun  v.  State.  (Cr.)  74 
SW  29;  Wright  v.  State.  (Cr.)  72  SW 
847;  Abrams  v.  SUte,  31  Tex.  Cr.  449, 
20  SW  987  Cfoll  Slaven  v.  Wheeler, 
68  Tex.   281. 

Va.— Quillin  v.  State,  lOS  Va.  174, 
54  SE  333,  8  AnnCas  818. 

Wash. — State  v.  Leroy,  61  Wash. 
405.  112  P  635;  State  v.  Clminl,  63 
Wash.  268,  101  P  891;  State  v.  Wood, 
33   Wash.    290.    74   P    380. 

Wyo. — McGlnnis  v.  State,  17  Wyo. 
106.  96  P  526;  Delmont  v.  SUte,  15 
Wyo.   271.   88   P   623.    1102. 

B.  C. — Rex  V.  Angelo,  19  B.  C.  261; 
Rex  V.  Faulkner,  16  B.  C.  229. 

See  also  supra  t  3458  et  seq;  and 
generally  Appeal  and  Error  }  2362. 

[a]  The  Tsasona  of  the  trial  oovrt 
set  rorth  in  its  opinion  for  not  grant- 
ing a  new  trial  not  being  a  part  of 
the  record  cannot  be  considered  on 


appeal.    Peo.  v.  Petros,  26  Cal.  A.  2S6, 
143  P  246 

3.  U.  S. — Johnson  v.  II.  S.,  225  IT. 
8.  405,  32  set  748,  66  L.  ed.  1142. 

Cal. — Peo.  V.  Brooks,  131  C^l.  811, 
63  F  464;  Peo.  v.  Hatch,  13  Cal.  A. 
521,  109  P  1097;  Peo.  v.  Emmons,  7 
Cal.  A.  685,  96  P  1032;  Peo.  v.  Soo- 
bie,  7  Cal.  A.  669,  96  P  667. 

Oa. — Epps  V.  State,  19  Oa.  108; 
Kelly  V.  SUte.  6  Ga.  A  797,  66  SB 
816. 

Iowa. — State  v.  Hart,  140  Iowa  466, 
118  NW  784. 

Ky.— Hoskins  v.  Com.,  152  Ky.  806, 
154  SW  919  (certificate  of  trial  court 
to  conclusions  of  fact);  Brown  v. 
Com.,  14  Bush.  398;  Smith  v.  Com.,  81 
SW  724,    17   KyL    439. 

La.^^Ute  V.  Varnado,  ISl  La.  962, 
60  8  627;  SUte  T.  Fletcher,  127  La. 
602,   63   S  S77. 

Mich.— Peo.  V.  Frltcb,  161  Mich. 
111.  126  NW  786. 

Misa— Keeton  v.  SUte,  102  Miss. 
747,  69  8  884;  Moore  v.  SUte,  46  8 
866;  Whit  V.  State,  86  Miss.  208,  87 
8  809. 

Mo. — State  v.  Lament,  180  SW  861. 

Nebr. — ^Loar  v.  SUte,  76  Nebr.  148, 
107  NW  229. 

N.  T.— Peo.  v.  Fuchs,  71  Misc.  67, 
129  NTS  1011. 

N.  C— State  v.  Godwin,  27  N.  C. 
401,  44  AmD  42. 

Okl.— Nowlin  V.  State,  7  Okl.  Cr.  27, 
116  P  625,  121  P  791;  Walker  v.  State, 
6  Okl.  Cr.  370,  118  P  1005;  Fortner  v. 
SUte,  6  Okl.  Cr.  609,  116  P  378;  Spen- 
cer V.  SUte,  6  Okl.  Cr.  7,  113  P  224; 
Lamm  v.  State,  4  Okl.  Cr.  641,  111  P 
1002;  Cochran  v.  State,  4  Okl.  Cr. 
379,  111  P  974;  Saunders  v.  State.  4 
Okl.  Cr.  264,  111  P  965,  AnnC:asl912B 
766;  Moore  v.  SUte,  4  Okl.  Cr.  812. 
Ill  P  S22 

Or. — Que  v.  Eugene,  BS  Or.  {82,  100 
P  264. 

Tex.— Marta  v.  State,  (Cr.)  193  SW 
323;  McCulloch  v.  SUte,  (Cr.)  191  SW 
357;  Sanford  v.  State,  (Cr.)  185  SW 
22;  Ornelas  v.  Slate.  77  Tex.  Cr.  644, 
179  8W  717;  Rea  v.  SUte.  77  Tex.  Cr. 
565,  179  SW  706;  Pyo  v.  State,  71  Tex. 
Cr.  94,  164  SW  222;  McGtnsey  v. 
SUte,  65  Tex.  Cr.  362,  144  8W  268; 
Boyce  v.  State.  62  Tex.  Cr.  374,  137 
SW  116;  Nelson  v.  SUte,  61  Tex.  Cr. 
55,  134  SW  218;  Plnkard  v.  SUte, 
(Cr.)  92  SW  39;  Davis  v.  State,  49 
Tex.  Cr.  247,  92  SW  39;  Magruder  v. 
State,  47  Tex.  Cr.  465.  84  SW  687; 
Weatherford  v.  State,  31  Tex.  Cr.  630, 
21  SW  261,  37  AmSR  828;  Rainey  v. 
SUte.   20  Tex.  A.    478. 

Wash. — State  v.  Johnston,  83  Wash. 
1,  144  P  944;  SUte  v.  Jakubowski,  77 
Wash.  78,  187  P  448;  State  v.  Wroth. 
15  Wash.  621,  47  P  106. 

See  also  Appeal  and  Error  i  2266. 

4.  Johnson  v.  State,  97  Ark.  131, 
133  SW  696;  Peo.  v.  Schmitt,  106 
Cal.  48,  39  P  204;  Garza  v.  State, 
(Tex.  Cr.)  146  SW  590  (although 
they  may  be  potent  in  securing  ex- 
ecutive clemency). 

[a]  Thna,  where  defendant  in  a 
prosecution  for  murder  pleaded  In- 
sanity as  a  defense  to  the  crime  but 
no  plea  of  present  insanity  was  made 
at  the  trial,  or  made  a  reason  for 
not  rendering  judgment  on  the  ver- 
dict, it  cannot  be  urged  on  appeal 
that  subsequent  to  the  trial  he  has 
become  Insane.  Johnson  v.  State,  97 
Ark.  131.  133  SW  696;  Peo.  v.  Schmitt, 
106  C^al.   48,   39   P  204. 

[b]  Th*  ooBfMMtOB  fey  a  third  por- 
■OB  tlut  IM  oommlttad  th*  orlxo*  and 
that  defendant  Is  Innocent  cannot  be 
shown  to  the  appellate  court  nor 
considered  by  it.  Peo.  v.  Bowers,  2 
Cal.  Unrep.  Cas.  878.  18  P  660.     • 
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except  for  the  purpose  of  determining  the  material- 
ity of  the  exceptions  taken,"  or  the  jurisdiction  of 
the  court;'  and  since  the  public  always  has  an  inter- 
est in  the  liberty  of  f  ccused,  of  which  he  cannot  be 
deprived'  except  in  the  manner  provided  by  law,' 
the  prosecution  may  admit  on  appeal  a  state  of  \f  acts 
in  favor  of  accused  which  is  not  shown  by  the 
record.*  A  supplemental  transcript  of  proceedings 
had  at  a  term  of  the  lower  court  after  an  appeal  has 
been  perfected  will  not  be  considered.'  Matters, 
however,  of  which  the  appellate  court  mav  take 
judicial  notice  need  not  be  incorporated  in  the  rec- 
ord.'" An  appellate  court  will  take  notice  of  its  own 
records  when  properly  suggested,'*  although  the  rec- 
ord of  a  prior  appeal  will  not  be  considered  to  dis- 
close error  assigned  on  a  subsequent  appeal  of  the 
same  case,'^  or  of  the  action  of  the  court  on  a 
former  indictment  for  the  same  crime.'*  In  some 
jurisdictions  the  refusal  of  the  trial  court  to  com- 
ply with  a  request  of  'Counsel  to  have  the  court  re- 
porter take  down  all  of  the  testimony  to  be  made 

5.  Peo.  v.  Thompson,  41  N.  T.  1. 

6.  Harta  v.  State,  (Tex.  Cr.)  193 
SW  323. 

[a]  On  MrUonm  affldavlts  of  the 
relator  showinK  facts  which  might 
have  ousted  the  inferior  jurisdiction 
may  be  considered,  although  not  a 
part  of  the  record.  Jackson  v.  Peo., 
9  Mich.  Ill,  77  AmD  491. 

7.  Grain  v.  U.  8..  162  U.  S.  625.  16 
set  952,  40  L.  ed.  1097;  Hopt  v.  Utah, 
110  U.  S.  574,  4  set  202,  28  L.  ed. 
262;  State  v.  Goodaeer,  56  Or.  198, 
106  P  638,  108  P  185;  State  v.  Wal- 
ton, 50  Or.  142,  91  P  490,  13  LRANS 
811. 

8.  State  V.  Ooodatrer,  56  Or.  198, 
106  P  638.  108  P  185. 

9.  Justus  V.  State,  130  Tenn.  640, 
172  SW  279. 

10.  Peo.  V.  Flack,  216  N.  T.  123, 
110  NB  167.  See  generally  Appeal 
and  Ert-or   {   2367. 

[a]  Judicial  notlc*  oaiuwt  h* 
taken:  (1)  Of  the  fact  that  detention 
by  the  sherllT  of  the  prisoner  for  six 
days  after  sentence  is  unreasonable. 
Ex  p.  King,  82  Ala.  59,  2  S  763.  (2) 
Of  the  words  "felonious  assault" 
placed  by  the  clerk  on  the  record 
where  the  record  does  not  show  of 
what    crime    defendant    was    found 

fullty.     State  v.  Warren,   57  Ho.  A. 
02. 

11.  Roberson  v.  State,  45  Fla.  94, 
34  S  294.  And  see  generally  Appeal 
and  Error  S  2368. 

13.  Stberry  v.  State,  149  Ind.  684, 
39  NE  936:  Arcla  v.  State,  28  Tex. 
A.  198.  12  SW  699. 

18.     Wroe  v.  State,  20  Oh.  St.  460. 

14.  Corliss  V.  State,  (Okl.  Cr.)  159 
P  1015;  Miller  v.  State,  9  Okl.  Cr.  256, 
131    P    717,    L.RA1915A    1088. 

15.  H«tn*«  and  ob]«ot  of  assltrn^ 
mMit  of  Mnroxs  see  Appeal  and  Error 
t    1461. 

16.  U.  S. — O'Nell.v.  Vermont,  144 
U.  S.  323,  12  set  693.  36  L.  ed.  450. 

Cal. — Peo.  V.  Goldbury,  10  Cal. 
312. 

Colo. — Rowe  V.  Peo.,  26  Colo.  642, 
69  P  57. 

aa. — Shaw  v.  Jones.  133  Oa.  446,  66 
SB  240;  Norwood  v.  State,  18  Ga.  A. 
609.  89  SE  600;  Kent  V.  State,  18  Oa. 
A.  30.   88   SE  913. 

111. — Peo.  V.  Pryer,  167  111.  A.  89; 
Obermark  v.  Peo.,  24  111.  A.  259. 

Ind. — State  V.  Sutherlln,  165  Ind. 
339,  75  NE  642;  Burst  v.  State.  88 
Ind.  341;  Stete  v.  Baker,  66  Ind.  117; 

Kan. — State  v.  Stewart,  24  Kan. 
260. 

Md.— State  v.  Brown,  16  A  722. 

Mass. — Com.  v.  Dunleay,  167  Mass. 
386,   32    NE   356. 

N.  C. — State  y.  Qaylord,  86  N.  C. 
561. 


part  of  the  record  on  appeal  may  be  shown  by  af- 
fidavit or  other  competent  evidence  and  when  so 
shown  the  judgment  may  be  reversed  without  regard 
to  the  merits  of  the  ease.'* 

[$  3471]  E.  Assignments  of  Errors  and  Briefs  * 
— 1.  Assignments  of  Errors" — a.  Necessity  for 
and  Effect  of  Failure  to  File— (1)  Failnre  to  File 
Any  Assignment  of  Error.  In  many  jurisdictions 
assignments  of  errors  are  indispensable,  and  where 
there  is  no  assignment  the  reviewing  court  will  not 
consider  any  error,  but  the  judgment  will  be  afBrmed, 
or  the  appeal  dismissed.'"  In  other  jurisdictions, 
usually  by  virtue  of  an  express  statutory  provision, 
it  is  the  duty  of  the  appellate  court  to  examine 
the  record  and,  disregarding  technical  defects,  to 
render  judgment  on  the  merits,  notwithstanding 
the  failure  to  file  an  assignment  of  errors." 

[J  3472]  (2)  Failure  to  Assign  Particular  Er- 
rors. "In  jurisdictions  where  assignments  of  error 
are  required,  it  is  very  generally  held  that  errors 
not  assigned  will  not  be  considered.'*    Nevertheless 


Pa. — Omit  V.  Com..  21  Pa.  426. 
S.   D. — State  v.  Connelly,   34  S.  D. 
520,   149  NW  360;   State  v.  Johns,.  25 

5.  D.    451,   127   NW  470. 
Tex. — State  v.   Cartwrlght,   10  Tex. 

280;  Work  v.  State,  8  Tex.  A.  233; 
Booker  v.  State,  3  Tex.  A.  227;  Phants 
V.  State,  2  Tex.  A.  398. 

Bng. — Reg.  V.  King,  9  Jur.  551. 

17.  Ala.— McPherson  v.  State,  73  S 
387;  Flnley  v.  State,  61  Ala.  201; 
Brazier  v.  State,  44  Ala.  387;  Robert- 
son V.  State,  43  Ala.  326;  Weatherford 
V.    State,    43   Ala.    319. 

Ariz. — Murdock   v.    Terr.,    14    Ariz. 

6,  123  P  316. 
Ark. — ^Dunn  v.  State,  2  Ark.  229,  35 

AmD  64. 

Ida.— Peo.  v.  Du  Rell,  1   Ida.  44. 

Iowa. — State  v.  Daniels,  41  Iowa 
700;  State  v.  Pratt,  20  Iowa  267. 

Lia. — State  v.  Klerson,  140  La.  31, 
72  8  799;  State  v.  Thomas.  127  La. 
340.  53  S  597  (especially  in  capital 
cases);  State  v.  Ballze,  38  La.  Ann. 
542;  State  V.  Hanks,  38  La.  Ann. 
468. 

Mich. — Patten  v.  Peo.,  18  Mich.  314. 
100  AmD  173;  Wattles  v.  Peo.,  13 
Mich.  446. 

Mo. — State  v.  McBrien,  266  Mo.  594, 
178  SW  489;  State  v.  Dotson,  115  Mo. 
399.  22  SW  376;  State  v.  Fannin,  (A.) 
186  SW  1186;  State  v.  Nuernberger, 
175  Mo.  A.  600,  168  SW  68;  State  v. 
Athanas,  150  Mo.  A.  588,  131  SW  373; 
State  V.  Clawson,  30  Mo.  A.  139;  State 
V.  Pfaff.  20  Mo.  A.  335;  State  v.  Hef- 
feman.   20  Mo.  A.  327. 

Or.— State  v.  Bills.  3  Or.  497. 

[a1  Tlina,  under  Pen.  Code  i  1059, 
requiring  the  appellate  court  to  re- 
view decisions  and  proceedings  In  the 
trial  court  which  appear  in  the  rec- 
ord, the  question  of  the  sufflciency 
of  thO  verdict  in  a  criminal  case  is 
reviewable,  although  no  assignment 
of  error  was  made.  Balullehr  v. 
Terr.,   11   Ariz.   165,    89  P   415. 

[b]  In  Al»bMB»i  (1)  however,  the 
statute  applies  only  to  cases  which 
are  strictly  criminal  Ixi  their  nature. 
Williams  v.  Stete,  117  Ala.  199,  23  S 
42.  (2)  Accordingly  on  appeal  from 
a  conviction  of  violating  a  municipal 
ordinance  an  assignment  of  error  is 
necessary,  as  such  a  prosecution  is 
merely  quasi  criminal  in  Its  nature. 
Robertson  v.  Tuscaloosa,  (A.)  63  S 
794;  Dreyfus  v.  Montgomery,  4  Ala. 
A.  270.  58  8  730;  Perry  v.  State,  1 
Ala.  A.  253.  66  S  1035. 

18.  U.  S. — Matheson  v.  U.  S..  227 
U.  S.  640,  33  set  355,  67  L.  ed.  631; 
Paralso  v.  U.  S..  207  U  S.  368,  28  SCt 
127,  52  L.  ed.  249;  Weddel  v.  U.  8., 
213   Fed.   208,   129   CCA   652. 

Colo. — Rice  V.  Peo.,  56  Olio.  606, 
136  P  74;  Tolllfson  V.  Peo..  49  Colo. 


219,  112  P  794. 

D.  C. — ^Pfleffer  v.  U.  S..  31  App.  109. 

Fla. — Thomas  v.  State.  69  Fla.  692, 
68  S  944;  Johnston  v.  SUte,  29  Fla. 
558,  10  S  686. 

Qa. — Branham  v.  State,  96  Ga.  307, 
22  SE  957;  Ozburn  v.  State,  87  Ga. 
173,  13  SE  247;  Brown  v.  Stete,  28 
Ga.  199;  Palmer  v.  State,  19  Qa.  A. 
752,  92  SE  233;  Kennedy  v.  Stete,  19 
Ga.  A.  625,  91  SE  1002. 

Ida. — State   v.   Wetter,  11  Ida.   433, 

83  P  341. 

Ind. — Relnhart  v.  State,  46  Ind. 
147;  State  v.  Ensey,  42  Ind.  480. 

Minn. — State  v.  Shtemme,  138  Minn. 
184,    158  NW  48. 

N.  J. — State  V.  Nixon,  86  N.  J.  L. 
871,  90  A  1102;  State  v.  Griffin,  84  N. 
J.  L.  429,   87  A  138;   Stete  v.  Venzio, 

84  N.  J.  L.  418.  87  A  126:  Stete  V. 
Sheehy,  81  N.  J.  L.  664,  80  A  493; 
Stete  V.  Codington,  80  N.  J.  L.  496, 
78  A  743  [aff  82  N.  J.  L.  728  mem,  85 
A  1136  mem];  Stete  v.  Donahue, 
(Sup.)  69  A  12. 

N.  M.— Terr.  v.  Church,  14  N.  M. 
226.  91  P  720. 

N.  C— State  V.  Avery.  169  N.  C. 
496,  74  SE  1016;  State  v.  Jernigan, 
159   N.  C.   476,  74  SE  340. 

Okl.— Shaw  v.  Stete,  7  Okl.  Cr.  390, 
123  P  1116. 

S.  D. — Stete  V.  Connelly.  34  S.  D. 
520.   149  NW   360. 

Tex. — ^Booker  v.  State,  8  Tex.  A. 
227 

Uteh. — State  v.  Kalkarlkos,  45  Utah 
470,  146  P  750;  State  V.  Smith.  45 
Utah   381,    146   P   286. 

Wyo. — Ross  V.  State,  16  Wyo.  285, 
93    P   299,   94   P   417. 

[a]  Tna  xal«  baa  been  •oplied  in 
respect  to  the  following  alleged  er- 
rors: (1)  Error  in  giving  or  refus- 
ing instructions.  Ozburn  v.  Stete, 
87  Ga.  173,  13  SE  247;  Stete  v. 
Schtemme.  133  Minn.  184,  158  NW  48; 
State  v.  KubaszewBkl,  86  N.  J.  L.  250. 
92  A  387;  Stete  v.  Donohue,  (N.  J. 
Sup.)  59  A  12;  State  v.  Avery,  169  N. 
C.  495,  74  SE  1016;  State  v.  Kakarl- 
kos.  45  Utah  470,  146  P  750;  State  v. 
Smith,  46  Utah  381.  146  F  286.  (2) 
Overruling  of  '  motion  for  continu- 
ance. Shaw  V.  Stete,  7  Okl.  Cr.  390, 
123  P  1116.  (3)  Lack  of  preliminary 
hearing.  Stete  v.  Connelly,  34  S.  D. 
520,  149  NW  860.  (4)  Failure  of  the 
court  in  passing  sentence  to  specify 
the  crime  as  required  by  stetute. 
State  V.  Grlffln,  84  N.  J.  J-..  429,  87  A 
138.  (6)  Error  In  admitting  or  ex- 
cluding evidence.  Weddel  v.  U.  S.. 
213  Fed.  208,  129  CCA  552;  Stete  v. 
Codington.  80  N.  J.  L.  496,  78  A  743 
[aft  82  N.  J.  L.  728  mem,  86  A  1136 
mem];  Stete  v.  Avery,  supra.  (6) 
Failure  to  pass  on  the  competency 
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tbe  mle  is  subject  to  some  exeeptions.'*  Plain*** 
or  fnndamental "  errors  will  be  considered  where 
not  specially  assigned.'^  Thus  the  court  may  con- 
sider objections  that  tbe  facts  stated  in  the  mdiet- 
inent  do  not  constitute  a  crime,'*  or  that  the  trial 
t-ourt  was  without  jurisdiction  of  the  oflEense.** 
In  capital  eases  the  court  may  take  notice  of  errors 
apparent  upon  the  record  affecting  the  substantial 
rights  of  the  prisoner  on  his  trial,  although  not  made 
3  ground  of  appeal.'* 

[\  3473]  b.  Special  Statutory  Frovisions  w  Af- 
fecting Bii^t  to  Beriew  on  ABsignment  of  Error. 
Tbe  New  Jersey  criminal  procedure  act  which  ex- 
tends the  right  of  review  beyond  errors  assigned  on 
the  record  or  on  the  bill  of  exceptions  does  not  su- 
I^rsede  review  on  assignments  of  error,  nor  require 
plaintiff  in  error  to  relinquish  any  of  the  advantages 
of  such  a  review." 

[}  3474]    c    Fona    and    EeaniaitM "— (1)    In 

OoieraL    An  assignment  of  errors  must  conform  to 

statutory  requirements,'^  and  to  reasonable  rules  of 

fimrt  laid  down  for  the  presentation  of  cases  on 

of  a  witness.  Ross  v.  State,  IS  Wyo. 
»3.  93  P  299,  94  P  217.  (7)  Denial 
of  motion  for  new  trial.  Relnhart  v. 
.state.  45  Ind.  147;  State  v.  Ensey,  42 
Ind.  480:  Terr.  v.  Cbnrch.  14  N.  M. 
226.  91  P  720;  Terr.  v.  Clark,  13  N. 
M.  59,  79  P  708;  State  v.  Connelly,  34 
.s.  D.  520,  149  NW  360.  (8)  Fallare 
•>f  the  state  to  prove  venue.  Palmer 
V.  State.  19  Oa.  A.  752,  92  SE  233. 

IS.     See  infra  tbls  section. 

30l  Holmsren  v.  U.  S.,  217  U.  8. 
:^09.  30  set  588.  54  I,,  ed.  861,  19  Ann 
<^s  778.  See  also  Crandall  v.  State, 
10  Conn.  339  (holding  that  If  the 
court,  on  inspection  of  the  record, 
•Itscovers  a  defect  not  specially  as- 
Kigned,  it  will  be  their  duty  to  re- 
verge  the  Judrment). 

11.  Rea  v.  State.  3  Okl.  Or.  281, 
105   P  -386.    106    P    982. 

n.    Pbants  V.  State,  2  Tex.  A.  398. 

(a]  nnUbuBMital  Mcor  daflaad.. — 
Fundamental  error,  which  will  be 
considered  whether  assigned  or  not, 
is  that  going  to  the  foundation  of  the 
case,  or  taking  from  defendant  a 
right  essential  to  his  defense.  Rea  v. 
State.  3  Okl.  Cr.  281,  lOS  P  386,  106 
P  982. 

33.  State  V.  Martin.  64  Or.  403,  100 
P  not.  103  P  612. 

M.  State  V.  Martin,  64  Or.  403,  100 
P  1106.  103  P  512. 

as.  LoRiax  V.  U.  S.,  37  App.  (D. 
C.)  414;  Com.  v.  Filer,  249  Pa.  171, 
»4  A  822;  State  v.  McNinch,  12  8.  C 


89. 

98.  State  V.  Merkle.  83  N.  3.  L. 
C77,  85  A  330  [rev  82  N.  J.  L.  172,  82 
A  1681:  State  v.  Lyons,  70  N.  J.  Ii. 
435,  639,  68  A  898.  See  also  State 
V.  Callahan.  77  N.  J.  U  685.  72  A  235; 
.State  T.  Brand.  77  M.  J.  L.  486,  72  A 

ni. 

"The  plain  purpose  [of  the  statute] 
Is  to  permit  a  review  by  writ  of  er- 
ror (1)  for  error  properly  assigned 
upon  the  record  or  bills  of  excep- 
tion, and  (2)  for  matters  appearing  In 
the  trial  record  disclosing  that  mani- 
fest wrong  or  injury  had  been  done  to 
plaintiff  in  error  by  the  course  taken 
at  the  trial  in  respect  to  certain 
sperlfled  matters."  State  v.  Lyons,, 
ropra. 

tt.  b  etvn  OMMS  see  Appeal  and 
Error  |  1496  et  seq. 

9.  State  V.  Bass.  12  La.  Ann.  862; 
lytle  Y.  Terr.,  1  Wash.  T.   435. 

[a]  In  Wlsslilncfam,  where  the 
method  of  appeal  is  entirely  statu- 
tory, tbe  assignment  of  errors  must 
l>e  only  in  the  pnecipe,  that  is,  notice 
which  is  tiled  with  the  clerk  of  the 
appellate  court.  Lytle  v.  Terr.,  1 
Wash.  T.  435. 

it.  Harless  v.  IT.  S.,  92  Fed.  363, 
14  CCA  409  [aff  1  Ind.  T.  447,  46  SW 
133). 

IOl  Bute  V.  Orinrsby,  117  La.  1046. 
4)  8  497  (holdiiur.  however,  that  It 


the  error  4s  apparent  on  the  face  of 
the  record,  an  assignment  made  oral- 
ly may  be  considered). 

[a]     VnlstolUciU*      vdatlac^— An 

assignment  of  error  to  the  charge  of 
the  court  will  not  be  considered, 
where  the  charge  is  so  badly  print- 
ed in  appellant's  paper  book  that  cer- 
tain portions  of  it  are  wholly  unintel- 
ligible. Com.  V.  Graumau,  52  Pa. 
Super.    215. 

31.  State  V.  Hodgln,  189  Ind.  498, 
39  NB  161;  Snyder  v.  State.  124  Ind. 
336,  24  NE  891;  Calvert  v.  State,  91 
tnd.  473;  Burke  v  State,  47  Ind.  628; 
Collins  V.  State,  53  Ind.  A.  488,  101 
NE  1022  (where  it  was  said  that  as 
appellant's  assignment  of  errors  con- 
stitutes his  complaint  on  appeal,  the 
court  only  acquires  Jurisdiction  over 
the  parties  whose  names  appear 
therein). 

80.  McDonald  v.  V.  S.,  63  Fed. 
426.  12  CCA  339.  Compare  Chaney 
V.  State.  4  Ala.  A.  89.  58  S  685  (hold- 
ing that  the  rule  applicable  In  civil 
cases  that  errors  Jointly  assigned  by 
several  appellants  will  be  disregard- 
ed when  not  prejudicial  as  to  all  does 
not  apply  in  criminal  cases). 

83,     Thoma  v.  State,  86  Ind.  182. 

34.  State  v.  Sutherlin.  165  Ind. 
339,  75  NE  642;  State  v.  Sopher,.  157 
Ind.  306,  61  N^  785. 
,  85.  Henderson  v.  State,  123  Oa. 
739,  61  SE  764;  Whitley  v.  State,  14 
Ga.  A.  577,  81  SE  797:  Vernon  v. 
State.  13  Ga.  A.  274,  79  SE  88;  Chat- 
man  V.  State,  8  Oa.  A.  842,  70  SE  188: 
Harris  v.  State,  2  Oa.  A.  659.  58  SB 
1072. 

88.  Ta.  elvU  oaawi  see  Appeal  and 
Error    (    1504. 

37.  State  v.  Mor,  85  N.  J.  L.  658, 
89   A   755. 

38.  U.  S.— Miller  v.  Oklahoma.  149 
Fed.  330.  79  CCA  268,  9  AnnC^as  889, 


review."  It  should  be  in  writing,*"  and  it  must  cor- 
rectly state  the  full  names  of  all  the  parties.** 
Where  several  defendants  jointly  indicted  are  sen- 
tenced to  different  punishments,  the  assignment  of 
error  should  be  made  by  the  particular  defendant 
claiming  error  on  his  own  behalf,  stating  specifically 
only  his  objections.*'  The  assignment  of  error 
should  be  signed  by  appellant  or  his  attorney.**  If 
the  appeal  is  taken  by  the  state  it  may  be  signed  by 
the  proper  prosecuting  attorney,  although  the  attor- 
ney^neral  has  exclusive  charge  of  the  case  after  it 
reaches  the  supreme  court.**  In  some  jurisdictions 
assignments  of  error  will  not  be  considered  unless 
verified  by  the  trial  judge.*" 

[%  3475]  (2)  Specification  of  Errors  *'— (a)  In 
OeneraL  It  not  being  the  duty  of  the  court  to 
search  for  errors  not  definitely  pointed  ont,*^  the 
assi^ment  of  errors  should  point  out  definitely  and 
specifically  the  errors  relied  on,  and  if  it  is  too  gen- 
eral or  uncertain,  the  court  ordinarily  will  refuse  to 
consider  it.**  Notwithstanding  assignments  of  error 
are  defective  the  court  in  its  discretion  nevertheless 

Oa.  5^9,  55  SE  592:  Somers  v.  State. 
116  Oa.  535,  42  SE  779;  Roberts  v. 
State,  92  Oa.  461.  17  SB  262;  Roberta 
V.  State,  80  Oa.  772,  6  SE  687:  Flem- 
ing v.  State,  67  Oa.  767;  Hays  v. 
State.  16  Oa.  A.  20.  84  SE  497;  Sulli- 
van V.  State,  14  Ga.  A.  762,  82  SB 
314;  Crawford  v.  State.  4  (Ja.  A.  789, 
62  SE  601. 

Ida. — State  v.  Jones,  28  Ida.  428, 
154  P  378;  State  v.  McOann,  8  Ida. 
40,  66  P  823. 

III. — Peo.  v.  Dougherty,  266  111.  420, 
107  NE  695;  Hereford  v.  Peo.,  197  111. 
222,   64  NE   310. 

Ind. — Meno  v.  State,  114  NE  689; 
Conrad  v.  State,  144  Ind.  290.  43  NB 
221;  Dye  v.  State,  130  Ind.  87,  29  NB 
771. 

Ind.  T.— Btnyon  v.  U.  S.,  4  Ind. 
T.  642,  76  SW  266. 

Iowa. — State  v.  Sater.  8  Iowa  420. 

Ky, — Parker  v.  Com.,  8  B.  Mon.  30. 

La. — State  V.  Williams,  107  La.  789, 
32    S    172. 

Md. — State  V.  Norris,  70  Md.  91,  16 
A  445;  State  v.  Scarborough.  55  Md. 
345. 

Mich. — Peo.  v.  Ponsford,  181  Mich. 
659,  148  NW  236;  Peo.  v.  MacOregor, 
178  Mich.  436,  144  NW  869;  Peo.  v. 
Lewis,  166  Mich.  513,  132  NW  82. 

Mo. — State  v.  Kapp,  187  SW  1178: 
State  V.  Taylor,  267  Mo.  41,  183  SW 
299;  State  v.  Howard,  203  Mo.  600, 
102    SW   504. 

Mont. — State  v.  Allen,  2S  Mont.  118. 
57  P  726. 

Nebr.— Harris  v.  State,  80  Nebr. 
195,  114  NW  168;  Hawkins  v.  State, 
60  Nebr.  380,  83  NW  198;  Baer  v. 
State.  59  Nebr.  655,  81  NW  856. 

Nev. — State  v.  Olulleri,  26  Nev. 
1,  62  P  497. 

N.    J. — State 


^1.1  Ci. 2\. 

60   S  638. 

ArlB.— Terr.  v.  Norris,  12  Arts.  176, 
100  P  469;  Jaime  v.  Terr..  12  Aria.  5, 
94  P  1092. 

Ark. — Moore  v.  State.  109  Ark.  475, 
160  SW  206. 

<3al.— Peo.  V.  Fossettl,  7  Cal.  A.  629, 
96  P  884;  Peo.  v.  Pembroke,  6  Cal.  A. 
588,  92  P  668. 

Colp. — Olano  v.  Peo.,  30  Co\o.  20, 
69  P  504;  Edwards  v.  Peo.,  26  CJolo. 
539.   59   F  56. 

Conn. — State  v.  Kritchman,  84 
Conn.  152,  79  A  75;  State  v.  Lee.  65 
Conn.  265,  80  A  1110.  48  AmSR  202, 
27  LRA   498. 

Pla.— Williams  v.  State,  58  Fla.  188, 
60  S  749;  Anthony  v.  State,  44  Fla.  1, 
32  8  818:  Maloy  v.  State,  39  Fla. 
432,  22  S  719;  Charles  v.  State,  36  Fla. 
691,   18   S  369. 

Oa.— Harper  v.  State.  131  Oa.  771, 
63  SE  339;  Sasser  v.  State.  129  Ga. 
541,  69  SE  266;  Beaudrot  v.  State,  126 


_  v.  Rubertone,  89  N. 
J.  L.  253,  98  A  253;  State  v.  Mor,  85 

.        N.  J.  668.  89  A  765;   State  v.  Thome, 

Alar— Arden  v.  State,  6  Ala.  A.  64,  86  A  462;  State  v.  Codington,  80  N.  J. 
°  ^''°  "^L.  496,  78  A  743   [aff  82  N.  J.  L.  728 

mem,  85  A  1135  mem];  State  v.  Her- 
ron,  77  N.  J.  L.  623.  71  A  274. 

N.  M.— Terr.  v.  Clark.  13  N.  M.  69. 
79  P  708;  Terr.  v.  Cordova.  11  N.  M. 
367,   68   P  919. 

N.  C. — State  v.  Seahom,  166  N.  C. 
373.  81  SE  687;  State  v.  Johnson,  161 
N.  C.  264,  76  SE  679. 

Okl.— Patswald  v.  U.  S.,  6  Okl.  361. 
49  P  57;  Clemmons  v.  State,  (Cr.) 
116  P  610;  Hopkins  v.  State,  4  Okl. 
Cr.  194.  10?  P  420.  Ill  P  947;  Johnson 
V.  State,  1  Okl.  Cr.  321,  97  P  1059,  18 
AnnC!as  300. 

Or. — State  v.  Von  Klein,  71  Or.  159. 
142  P  549,  AnnCasl916C  1064;  State 
V.  Martin,  64  Or.  403,  100  P  1106,  103 
P   612. 

Pa. — Com.  V.  Filer,  249  Pa.  171.  94 
A  822;  Com.  v.  De  Fellppls.  246  Pa. 
612,  91  A  1059;  Com.  v.  Reed,  245  Pa. 
678,  83  A  601;  Com.  v.  Nye,  240  Pa. 
359,  87  A  685;  Com.  v.  Greason,  204 
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may  oonrider  them.'*  In  a  capital  case,  especially, 
the  rule  may  be  relaxed  and  the  record  ezaminea 
where  the  prosecution  does  not  urge  the  insufSciency 
of  the  assignment.*** 

[%  3476]  (b)  NecesBil^  for  Separate  Speciflca- 
tioii  of  Errors.  As  a  mle  each  error  relied  on  must 
be  separately  and  definitely  assigned,  and  an  assign* 
ment  of  error  to  several  rulings  without  specifying 
which  one  is  erroneous  will  not  be  considered  unless 
all  are  erron^ns.*^ 

[%  3477]  (c)  ABBigamMit  of  One  Error  w 
Aathorlziag  Review  of  Another.*'  The  assigning 
of  error  to  one  ruling  or  deeision  raises  no  ques- 


tion as  to  the  correctness  of  another.** 

[i  3478]  (3)  Stating  Bearons  Why  Snllags  Axe 
Erroneons.  In  some  jurisdictions  it  has  been  held 
necessary  to  state  the  reasons  why  the  ruling  com- 
plained of  was  erroneous,**  while  in  others  the  con- 
trary has  been  held.*' 

[$  3479]  (4)  Baaing  Aasignments  on  Matten 
Appearing  of  B«cord.**  The  general  rule  is  that  as- 
signments of  error  must  be  based  upon  matters 
which  appear  of  record;  otherwise  they  cannot  be 
considered.*^  However,  an  exception  to  the  mle  is 
that  an  indictment  or  information  may  be  assailed 
for  the  first  time  by  an  assignment  of  error  that  it 


Pa.  14,  58  A  639;  McFadden  v.  Com., 
21  Pa.  12,  62  AmD  308;  Com.  v.  Sha- 
piro, 53  Pa.  Super.  463;  Com.  v.  Grau- 
man,  62  Pa.  Super.  215;  Com.  ▼.  To- 
cum,  37  Pa.  Super.  237. 

S.  C— State  V.  Moody,  70  S.  C.  66, 
49  SE  8;  State  v.  Washington,  66  S.  C. 
372.  83  SS  453:  State  v.  AuRhtry,  49 
8.  C.  286;  26  SS  619,  27  SB  199. 

S.  D. — State  v.  Cleveland.  23  S.  D. 
886,  121  NW  841. 

Tenn, — Cooper  v.  State,  123  Tenn. 
87,  138  SW  826. 

Tex. — ^Wilson  V.  State,  69  Tex.  Cr. 
667,  164  SW  671:  Cain  v.  State,  68 
Tex.  Cr.  507.  153  SW  147;  Holmes  v. 
SUte,  68  Tex.  Cr.  17,  160  SW  926; 
Roberts  ▼.  State,  67  Tex.  Cr.  680,  150 
SW  627;  CruB  v.  State,  67  Tex.  Cr. 
93,  148  SW  664;  Kldwell  v.  State.  66 
Tex  Cr.  661,  148  SW  312;  MeWhlrter 
T.  SUte.  66  Tex.  Cr.  188,  146  SW 
189;  Ward  v.  State,  63  Tex.  Cr.  194, 
140r8W  1109;  Pollard  v.  State.  58  Tex. 
Cr.  299,  125  SW  390;  Gracy  v.  State, 
68  Tex.  Cr.  31.  124  SW  659:  Adams  v. 
SUte.  62  Tex.  Cr.  13,  106  SW  497; 
Woodrich  v.  SUte,  (Cr.)  90  SW  882; 
White  v.  State,  (Cr.)  81  SW  80;  John- 
son V.  SUte,  (Cr.)  67  SW  412;  Mar- 
craves  v.  State,  (Cr.)  50  SW  1018; 
Williams  V.  State,  (Cr.)  44  SW  1103; 
Cllampbell  v.  State,  16  Tex.  A.  506; 
Booker  v.  State,  8  Tex.  A.  227. 

Wash. — State  v.  Johnson,  47  Wash. 
227,  91  P  949;  State  v.  Zettler,  16 
Wash.  625,  47  P  86. 

Wis. — O'Toole  V.  SUte,  105  Wis. 
18,  80  NW  916. 

.Wyo. — Jenkins  v.  State,  22  Wyo. 
84.  134  P  260,  135  P  749;  Dickerson 
V.  State,  18  Wyo.  440,  111  P  867,  116 
P  448. 

"The  complaining  party  must  lay 
his  fincref'  upon  the  precise  error  com- 
plained of."  State  V.  Cleveland,  su- 
pra. 

Cal  Th*  reasoB  for  *«<(alMm«Kt  is 
twofold:  First,  to  give  the  trial 
court  an  opportunity  to  correct  the 
error;  second,  that  the  appellate  court 
may  not  be  left  to  spell  out  and  dig 
up  errors  which  oftentimes,  after 
discovery,  are  more  apparent  than 
real,  and  may  have  arisen  from  a 
mere  inadvertence  or  a  misapprehen- 
sion upon  the  trial.  State  v.  CHeve- 
land,  23  S.  D.  336,  121  NW  841;  State 
V.  Chapman,  1  S.  D.  414,  47  NW  411, 
10  LRA   432. 

[b]  Bole  apj^lML— The  followtngr 
assignments  of  error  have  been  held 
too  general  for  consideration:  (1) 
That  the  trial  court  erred:  In  impan- 
eling and  swearing  the  Jury.  Bur- 
chett  V.  U.  S.,  194  Fed.  821,  114  CCA 
626.  (2)  In  matters  of  law  during 
the  trial.  Hopkins  v.  SUte,  4  Okl. 
Cr.  194,  108  P  420.  Ill  P  947.  (3) 
In  refusing  a  new  trial.  Com.  v. 
Houghton.  31  Pa.  Super.  628.  (4) 
In  acquitting  defendant.  SUte  v. 
Van  Valkenburg.  60  Ind.  302;  SUte 
V.  Harper,  38  Ind.  13.  (5)  In  enter- 
ing Judgment  against  defendant,  and 
in  favor  of  the  IJnlted  States.  Collins 
V.  U.  S..  219  Fed.  670.  186  CCA  342. 
(6)  In  overruling  defendant's  objec- 
tion of  a  certain  number  on  the  mar- 
fln  of  the  record,  that  it  erred  in 
enying  his  motion  of  a  cerUin  num- 
ber on  such  margin,  and  that  there 
was  error  in  the  closing  argument  of 


the  prosecuting  attorney.  Peo.  ▼. 
Lewis,  166  Mich.  613.  182  NW  82. 
(7)  In  giving  in  its  charge,  as  shown 
by  the  general  charge,  which  is  made 
a  part  of  the  record  in  the  case  to 
which  reference  Is  prayed,  "the  rules 
of  law  governing  the  rights  of  par- 
ties when  engaged  In  mutual  com- 
bat." Green  v.  SUte,  122  Oa.  169,  60 
SE  63^  (8)  That  the  court  was  in- 
formally and  Illegally  constituted. 
SUte  V.  Bob,  11  La.  Ann.  192.  (9) 
That  the  Judgment  of  conviction,  sen- 
tence, and  fine  are  contrary  to  law. 
Callaway  v.  AtlanU,  6  Ga.  A.  864,  64 
SE  1106.  (10)  That  the  whole  pro- 
ceedings were  Informal,  Illegal,  and 
Inb  ..flSclent.  State  v.  Shaw,  6  La. 
Ann.  342.  (11)  That  the  charge  as  a 
whole  "was  too  meager  for  the  Jury, 
to  understand  their  duty  in  the  light 
of  the  law.  and  .  .  .  did  not  cover  the 
issue  made  by  the  evidence."  Wil- 
liams V.  SUte,  13  Ga.  A.  179,  78  SE 
1012.  (12)  That  "the  court  took  an 
improper  view  of  the  matters  in  rela- 
tion to  this  case  prior  to  April  12, 
1906.  He  should  have  considered  the 
various  transcripts  as  evidence  Im- 
peaching the  transcript  tiled  April 
27th,  1906."  Com.  v.  Tocum.  87  Pa. 
Super.  287,  239.  (18)  "Error  in  law 
occurring  at  the  trial  and  excepted  to 
by  defendant."  Kalen  v.  U.  8^  196 
Fed.  888.  116  CCA  460.  (14)  "Error 
apparent  by  an  examination  of  the 
record."  Williams  v.  State,  58  Fla. 
138.  50  S  749. 

39.  Wlborg  V.  U.  8.,  168  tJ.  S.  632, 
16  set  1127.  1197.  41  L.  ed.  289: 
Humes  v.  U.  8.,  182  Fed.  485,  105 
CCA  168;  CX>m.  ▼.  Brent,  238  Pa.  381, 
82  A    469. 

40.  State  V.  Leehman,  8  S.  D.  171, 
49  NW  8. 

41.  Colo. — ^Edwards  v.  Peo.,  86 
Colo.  639,  59  P  56. 

D.  C. — ^De  Forest  v.  U.  8.,  11  App. 
468 

Fla, — Williams  v.  State,  58  Fla. 
138,  60  3  749:  Kirby  v.  SUte,  ^4 
Fla.  81,  32  S  836;  Easterlln  v.  State, 
48  Fla.  565,  31  S  860;  Shiver  v.  State, 
41  Fla.  630.  27  S  36. 

Ga.— Dixon  v.  SUte.  106  Oa.  787,  81 
SE  750;  Franklin  v.  State,  69  Ga.  86, 
47  AraR  748. 

Ind.— <3rlner  v.  SUte,  183  Ind.  176, 
108  NE  514;  Osburn  v.  State,  164 
Ind.  262,  78  NE  601;  Crawford  v. 
State,  166  Ind.  692.  67  NE  931:  Han- 
nan  v.  State,  149  Ind.  81,  47  NE  828; 
Masterson  v.  State,  144  Ind.  240,  43 
NE  138. 

Mlch.-^Peo.  V.  De  Pore,  64  Mich. 
693,  31  NW  686,  8  AmR  868:  Peo.  v. 
Sweeney,   56  Mich.   586,   22  NW  50. 

Nebr.— Bush  v.  SUte,  62  Nebr.  128, 
86  NW  1062;  Thompson  v.  SUte,  44 
Nebr.  366.  62  NW  1060. 

N.  J. — State  V.  Koettgen,  89  N.  J. 
L.  678,  99  A  400  Taif  88  N.  3.  L.  81, 
95  A  7471;  State  v.  Black,  86  N.  J. 
L.  520,  »3  A  91. 

Pa. — Com.  V.  SchmouB,  162  Pa.  326, 
29  A  644;  Com.  v.  SwartE,  40  Pa.  Su- 
per. 370;  Com.  v.  Tocum,  37  Pa.  Su- 
per. 237;  Com.  v.  Volquarts.  36  Pa. 
Super.  199;  (3om.  v.  Campbell,  31  Pa. 
Super.  9;  Com.  v.  Swayne,  1  Pa.  Su- 
per. 547. 

Tex. — Lynch  v.  State,  70  Tex.  Cr. 
449,  156  SW  1182. 


Wyo. — ^Dickerson  v.  SUte,  18  Wyo. 
440.  HI  P  867,  116  P  448. 

[a]  ZUaatratlOBa. — (1)  The  rule 
that  an  assignment  embracing  more 
than  one  point  is  a  waiver  of  all  er- 
rors alleged  Is  violated  by  an  as* 
signment  in  the  following  form,  "The 
conclusions  set  forth  in  the  opinion 
filed  August  20th,  1907,  are  not  Jus- 
tifled  by  the  record  and  testimony  of- 
fered for  the  corsideration  of  the 
court  in  this  case,"  followed  by  five 
distinct  specifications  as  to  which 
the  court  erred.  (3om.  v.  Tocum,  37 
Pa.  Super.  237.  (2)  An  assignment 
that  the  court  erred  in  overruling 
"the  motion"  for  a  continuance  is 
Insufficient  where  the  record  shows 
two  motions  for  continuances.  May 
V.  SUte,  140  Ind.  88,  39  NE  701. 

4B.  Xa  eMi  oaaea  see  Appeal  and 
Error  i  1607. 

48.  conn. — State  v.  Mosca.  90 
Conn.  381,  97  A  340. 

Ga. — Harvey  v.  State,  121  Gta.  690, 
4»  SE  674;  Williams  v.  State,  120  Ga. 
870,  48  SE  368;  Banister  v.  SUte. 
11  Ga.  A.  16,  74  SB  444. 

N.  J. — State  v.  Codington,  80  N.  J. 
L.  496,  78  A  748  [aff  82  N.  J.  L.  72S 
mem,  85  A  1135  mem]. 

S.  D. — State  v.  Johnson,  84  8.  D.. 
601,  149  NW  780;  SUte  v.  Doran  28 
8.  D.  486,  134  NW  68. 

Tex. — ^Kipper  v.  State.  46  Tex.  Or. 
377.   77   SW  611. 

Wyo. — Jenkins  v.  State,  22  Wyo.  84, 
134  P  260,  136  P  749. 

44.  Cat. — Peo.  V.  McLean,  136  Cal. 
806,  67  P  770;  Peo.  v.  Breen,  180  CJal. 
72,  62  P  408;  Peo.  v.  Fossettl,  r 
C^l.  A.  629,  96  P  384. 

Pla.- Hodge  v.  SUte,  26  Fla.  11,  7 
S    693. 

Ga. — Jones  v.  SUte,  186  Ga.  367, 
69  SE  527;  Daniel  v.  State.  116  Oa. 
205,  41  SE  695;  Mitchell  v.  SUte,  101 
Ga.  578,  28  SE  916;  Wallace  v.  SUte. 
95  Ga.  470.  20  SE  260;  Toung  v.  SUte. 
95  Ga.  456,  20  SE  270;  Hayden  v. 
State,  69  Ga.  731;  Chatman  v.  SUte 
8  Ga.  A.  842,  70  SE  188. 

Iowa. — SUte  V.  Walters,  160  N^s'- 
821. 

Md.— State  v.  Norris,  70  Md.  91,  16- 
A   445. 

N.  J.— Donnelly  v.  SUte,  86  N. 
J.  L.  463  ra«r  26  N.  J.  L.  601]. 

N.  C. — State  v.  Johnson,  161  N.  C. 
264,  76  SE  679. 

Tex.^^Jornwell  v.  State,  61  Tex.  Cr. 
122,  134  SW  221,  AnnCasl913B  71: 
Gracy  v.  State,  58  Tex.  Cr.  31,  124  SW" 
659;  Sue  v.  State,  52  Tex.  Cr.  12*. 
105  SW  804;  Castlin  v.  SUte,  (Cr.> 
57   SW   827. 

Wash. — State  v.  Johnson,  47  Wash. 
227    91  P  949. 

45.  Terr.  v.  Rehberg,  6  Mont.  467, 
13  P  182. 

40.  Zn  olvll  oasaa  see  Appeal  and 
Error  t  1610. 

47.  Fla. — Kersey  v.  State,  74  S- 
983:  Reyes  v.  SUte.  49  Fla.  17,  38  S 
267;  Reeves  v.  State,  29  Fla.  627, 
10  S  901. 

Ga. — Barber  v,  SUte,  186  Oa.  881, 
72  SE  248;  Durden  v.  SUte,  62  Oa. 
664. 

Ind.— Keith  v.  SUte,  167  Ind.  876, 
61  NE  716;  Allen  v.  State,  74  Ind.  216. 

N.  J. — State  v.  Kubassewski,  86  N. 
J.    L.    250,   92   A   387. 


For 
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fails  to  state  &  «rime.^* 

[$  »80]  (6)  Baferoioe  to  BMimL**  It  is 
sometimes  required  by  statate  or  role  of  ooort  that 
jksaignments  of  error  shall  refer  to  the  record  by 
page  or  otherwise  so  as  to  indicate  where  the  al- 
leged error  may  be  found,  and  the  eourt  may  dis- 
regard aasigiunents  which  fail  to  comply  with  this 
requirement.*® 

[  $  3481  ]  (6)  ApvUcation  of  |liilM  to  Puticalur 
BnliiigB  or  A—igmnmitii — (a)  Venae.  Venue  is  a 
jnrisdictional  fact  and  must  be  proved  by  the  state 
as  a  part  of  the  case,  otherwise  a  conviction  is  un- 
warranted ;°^  and  the  want  of  sufBcient  evidence  to 
prove  vmue  is  covered  by  the  assignment  that  the 
verdict  is  contrary  to  law  and  without  evidence  to 
support  it,"  or  contrary  to  the  evidence,  against  the 
wei^t  of  the  evidence,  and  without  evidence  to  sup- 
port it." 

[f  3482]  (b)  Pleadings.**  An  assignment  of 
error  that  the  indictment  is  ipsufBcient,  but  which 
does  not  indicate  defects  either  of  form  or  sutH 
gtance,  nor  show  wherein  it  was  insufficient,- is  not 
well  taken."  An  assignment  of  error  in  overruling 
a  demurrer  to  an  indictment  should  indicate  the 
jrronnds  upon  which  the  demurrer  is  based." 

[\  3483]     (c)    Ooadnct  of  Trial  in  OonenL*^ 


Okl.— May  T.  State,  (Cr.)  162  P  8S8. 

Pa. — Com.  V.  HettlK,  46  Pa.  Suiwr. 
»5. 

Tex. — ^Hunter  v.  State,  59  Tex.  Cr. 
419,  129   SW    12S. 

[a]  Thva  (1)  an  aBsignment  of 
«iTor  upon  an  extract  from  the 
charge,  whlcb  complained  that  It  was 
an  Instruction  on  circumstantial  evi- 
dence without  evidence-  to  authorise 
tt.  was  without  merit,  where  there 
was  DO  instruction  on  such  .theory. 
Barber  v.  State,  ISC  Oa.  881,  72  SB 
248.  (2)  An  assignment  of  error  to 
the  calling  of  a  witness  by  the  prose- 
cution in  rebuttal  will  not  be  consid- 
ered, wher«  the  objection  at  the  trial 
was  that  the  state  was  attempting 
to  contradict  its  own  witness.  State 
T.  Kubassewski.  8*  N.  J.  L.  250. 
92  A  387 

*48.  Pa'ttee  v.  State.  109  Ind.  B46, 
10  NB  421;  O'Brien  v.  State,  63  Ind. 
Ui;  Henderson  v.  State,  60  Ind.  296. 

49.  IB  eivn  oaaea  see  Appeal  and 
Error  |  1E08. 

ac  Siple  V.  State.  164  Ind.  647,  57 
KB  (44:  Slberry  v.  State,  149  Ind. 
«4.  89  NB  936;  May  v.  State,  140 
Ind.  88,  39  KB  701;  Pec.  v.  Sanders, 
lis  Mich.  442.  102  NW  959. 

(1.  Putch  V.  State,  90  Qa.  472,  1< 
8E  102. 

se.  Brown  v.  State,  123  Oa.  502, 
(1  SB  506;  Tipton  v.  State,  119  Oa. 
Iti,  46  SB  436;  Futch  ▼.  State,  90  Oa. 
47!.  16  SB  102;  Davis  v.  State,  82  Oa. 
MS.  8  SB  184;  Rooks  v.  State,  66  Oa. 
»0:  Mill  V.  State,  1  Oa.  A.  134,  57 
SE  969. 
U.    Andrews  v.  Atlanta,   7  Oa.  A. 

472,  17  SB  109;   Minor  V.   Atlanta,   7 
Oa.  A.  471.  67  SB  108. 
64.    b  oiTil  oases  see  Appeal  and 

Error  I  1612  et  seq. 
55.    Llndsey  v.  State,  82  Ind.  7. 
5*.    State   V.   Wetter,   11   Ida.    438. 

M  P  341. 
ST.    Is  etva  cases  see  Appeal  and 

Error  i  1518. 
n.    Miller  V.  Oklahoma,  149  Fed. 

110.  79  CX:A  268.  9  AnnCas  389. 
M.    Com.   V.   Kloss,    38   Fa.    Super. 

307. 
(a    Smith  T.  State,  120  Oa.  1«1,  47 

8E  512. 
61.   la  cMl  ossas  see  Appeal  and 

Error  i  1619  et  seq. 

.61   Conn. — State     v.     Bums,     82 

Conn.  218.  72  A  1083.  16  AnnCas  466. 
Fla.— Strobhar  v.  State,  65  Fla.  167, 

47  8  4. 
Oa.— Biggs  V.  State,  145  Oa.  414,  99 

^  361:  finoot   V.   State.   125  On.    30, 

U  8B  809:  Wallace  v.  State.   95  Ga 


456,  20  SB  270:  Hayes  v.  State.  18  Oa. 
A.  68,  88  SB  752. 

111.— Peo.  v.  Dougherty,  266  111.  420, 
107  NB  695.  Compare  Peo.  v.  King, 
276  Hi.  138,  114  NB  601  (holding  that 
an  assignment  of  error  that  improper 
evidence  was  admitted  on  behalf  of 
the  state  Is  a  sufflcient  basis  for 
complaint  on  appeal  that,  on  cross- 
examination  of  accused  and  his  wit- 
nesses, evidence  of  other  crimes  was 
Improperly  elicited). 

Ind.  T. — Blnyon  v.  TJ.  S.,  4  Ind.  T. 
642,   76    SW   266. 

Mo. — State  V.  Howard.  203  Mo.  600, 
102  SW  604.  . 

Nebr. — ^Berneker  v.  State,  40  Nebr. 
810,  69  NW  372. 

N.  J.— State  V.  Robertone,  89  N.  X 
L.   253,  98  A  263. 

Or. — State  v.  Von  Klein,  71  Or.  169, 
142   P   549.  AnnCaal916C  1054. 

Pa.— Com.  V.  Swallow,  8  Pa.  Super. 
639. 

S.  D. — State  v.  Cleveland,  23  S.  D. 
335,  121  NW  841;  State  v.  Leeham,  2 
8.  D.  171,  49  NW  8. 

Tex. — Wade  v.  State,  37  Tox.  Cr. 
401,  35  SW  663. 

[a]  AssigaaisBts  too  gsaenL — 
(1)  That  evidence  was  Irrelevant. 
Wade  v.  State,  37  Tex.  Cr.  401.  35  SW 
663.  (2)  That  the  court  admitted  Il- 
legal evidence.  State  v.  Robertone, 
89  N.  J.  L.  253,  98  A  263.  (3)  That 
the  court  erred:  In  admitting  evi- 
dence of  certain  facts  not  designated. 
Berneker  v.  State,  40  Nebr.  810,  59 
NW  872;  Bradshaw  v.  State,  17  Nebr. 
147.  22  NW  361.  (4)  In  overruling 
defendant's  objections  to  the  admis- 
sibUtty  in  the  several  Instances  dur- 
ing the  progress  of  the  trial  as  shown 


If  misconduct  of  the  trial  judge,"  or  of  counsel," 
is  relied  on  aa  a  ground  for  reversal,  the  assign- 
ment of  error  must  specifically  show  of  what  tbe 
misconduct  complained  of  consisted.  Refusal  to  al- 
low counsel  to  read  certain  portions  of  a  nat^ed  book 
to  the  jury  as  part  of  his  aigoment  is  not  gronnd 
for  reversal,  where  tbe  assignment  of  error  does  not 
show  literally  or  in  substance  what  counsel  desired 
to  read." 

[%  3484]  (d)  ETidenca."  In  order  to  secure  a 
review  of  rulings  on  the  admission  or  rejection  of 
evidence,  the  particular  error,  or  errors  relied  on 
must  be  specifically  pointed  out."  Speaking  more 
sp^fically,  the  assignment  of  errors  must  point  out 
the  particular  evidence,  the  admission  or  rejection 
of  which  is  claimed  to  be  erroneous,"  or  such  evi- 
dence must  be  set  out  in  the  assignment."  If  the 
assignment  relates  to  the  exclusion  of  evidence,  it 
must  show  to  what  the  witness  was  expected  to  tes- 
tify;" that  the  evidence  was  material  and  relevant, 
and  otherwise  proper  to  be  admitted ;"  the  ruling  of 
the  court  on  the  oSer  to  introduce  the  evidence;*' 
and  that  it  was  informed  of  the  nature  of  the  evi- 
dence at  the  time  of  the  ruling.'*  If  the  assign- 
ment of  error  relates  to  the  admission  of  evidence, 
it  should  set  forth  the  question  or  offer,"  the  objec- 


Strobhar  v.  State.  66  Fla.  167.  47  S  4. 
(6)  In  sustaining  objections  to  ques- 
tions to  a  witness  concemlne  a  cer- 
tain person.  State  y.  Von  Klein,  71 
Or.  169,  142  P  549,  AnnCasl916C  1054. 
(6)  In  permitting  the  prosecuting  at- 
torney to  ask  Immaterial.  Imperti- 
nent, and  Insolent  questions.  State  v. 
Howard.  203  Mo.  600,  102  SW  504. 

[b]  Assignments  snfioisitt, — (1) 
An  assignment  that  evidence  was  ob- 
jected to  because  Illegal,  irrelevant, 
and  immaterial  Is  a  sufflcient  objec- 
tion. WriKht  v.  State,  1  Oa.  A.  158. 
57  SB  1050.  (2)  A  speclflcatlon  .that 
evidence  regarding  larceny  of  horses 
was  wholly  circumstantial,  and  that 
accused's  guilt  must  be  established 
from  the  fact  that  he  had  one  horse 
In  his  possession  which  was  reason- 

..  I  ably  explained  by  him,  is  sufflcient  to 

479, 10  SB  260;  Toung  v.  State.  95  Oa. '  justify  a  review  of  evidence.     State 


V.  Crago,  (S.  D.)  163  NW  561. 

83.  Maloy  v.  State,  39  Fla.  432. 
22  S  719;  State  v.  Turley,  142  Mo. 
403,  44  SW  267;  Johnson  v.  State,  1 
Okl.  Cr.  321,  97  P  1069,  18  AnnCas 
800. 

04.  Burchett  v.  U.  S.,  194  Fed. 
821.  114  CCA  525;  McOregor  v.  U.  S.. 
134  Fed.  187,  69  CCA  477;  BalUet  v. 
U.  S.,  129  Fed.  689,  64  CCA  201:  Har- 
per v.  State.  131  Oa.  771.  63  SB  339; 
Summerlin  v.  State,  130  Oa.  791,  61 
SB  849;  Langley  v.  State,  126  Oa. 
100,  64  SB  821;  Screws  v.  Anderson, 
124  Oa.  361,  52  SB  429;  Bennett  v. 
Farmers,  etc..  Bank,  124  Oa.  223,  52 
SB  330;  Vinson  v.  State.  124  Oa.  19, 
62  SB  79;  State  v.  Keenan,  (Kan.  A.) 
55  P  102;  Com.  v.  McKwavne,  221  Pa. 
449,  TO  A  809;  Com.  v.  Heldler.  191 
Pa.  375,  43  A  211;  Com.  v.  Bober.  59 
Pa.  Super.  573;  Com.  v.  Shapiro,  63 
Pa.  Super.  463;  Com.  v.  Terkes.  52  Pa. 
Super.  68  (copy  of  a  telegram);  Com. 
V.  Cummlngs,  46  Pa.  Super.  211;  Com. 
v.  Simon,  44  Pa.  Super.  538,  545;  Com. 
V.  Volquarts.  86  Pa.  Super.  199;  Com. 
V.  Powell,  23  Pa.  Super.  370;  Com.  v. 
Hazlett.    14    Pa.   Super.    352. 

eo.  Oreen  v.  State,  117  Oa.  752,  45 
SB  76;  Hayes  v.  State,  18  Oa.  A.  68, 
88  SB  762;  Oullatt  v.  State,  14  Oa.  A. 
53,  80  SB  340:  Com.  V.  Filer,  249  Pa. 
171,  94  A  822;  Com.  v.  De  Fellppls. 
245  Pa.  612,  91  A  1069;  Com.  v. 
Swallow.  8  Pa.  Super.  539:  Castlin  v. 
State.   (Tex.  <2r.>  57  SW  827. 

[a]  Thlis  an  assignment  of  error 
complaining  of  the  exclusloti  of  a 
question  to  a  state's  witness  as  to 
whether  he  had  been  procured  by  de- 
fendant to  employ  the  principal  de- 
fendant    to     commit     the     abortion 


by     the     record    of     the     testimony,    charged     could     not     be     considered 


where  it  did  not  show  what  would 
have  been  the  witness'  answer.  Oul- 
latt v.  State,  14  Oa.  A.  53,  80  SB  340. 

ee.  Jarvfs  V.  State,  (Fla.)  74  S 
794:  Palmore  v.  State.  65  Fla.  539.  62 
S  681;  McCall  v.  State.  65  Fla.  108.  46 
S  321;  Boykin  v.  State,  40  Fla.  484,  24 
S  141. 

87.  Com.  v.  Filer,  249  Pa.  171.  94 
A  822 

68.  '  Oreen  v.  State.  117  Oa.  762,  46 
SB  76. 

09.  Sasser  v.  State,  129  Oa.  541, 
69  SB  265;  Com.  v.  Shapiro,  63  Pa. 
Super.  463;  Com.  v.  Cummlngs,  45 
Fa.  Super.  211;  Com.  v.  Powell,  23 
Pa.  Super.  370. 

[a]  Thas  an  assignment  of  er- 
ror that  the  court  erred  In  permit- 
ting a  witness  on  a  trial  for  murder 
to  answer  the  question,  "Having 
stited  these  facts  and  measurements 
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tions  made/"  and  the  mlings  of  the  oourt  thereon.^* 
Under  some  statutes  error  in  the  admisBion  of  evi- 
dence will  not  be  reviewed  nnless  reference  is  made 
to  that  part  of  the  record  which  shows  its  admia- 
BionJ* 

Assignment  of  one  error  as  affecting  consideration 
of  another.  Assignments  that  the  conviction  is  con- 
trary to  the  evidence  and  to  the  Itfw  are  not  suf- 
ficient to  present  the  inadmissibility  of  evidence  al- 
leged to  have  been  obtained  after  accused  had  been 
illegally  arrested.'* 

Joinder  of  errors  in  one  assignment.  Different  er- 
rors in  regard  to  the  admission  or  rejection  of  evi- 
dence should  not  be  joined  in  an  assignment;  foi',  if 
any  of  the  rulings  complained  of  are  correct,  the 
assignment  must  be  overruled.''* 

Belazation  of  rule  in  capital  cases.    The  rule,  re- 


quiring errors  in  the  admission  or  rejection  of  evi- 
dence to  be  specifically  pointed  out  will  be  relaxed 
and  the  record  examined  in  a  capital  case,  where  no 
question  is  raised  by  the  state  as  to  the  sufficiency 
of  the  assignment." 

[i  3486]  (e)  Instructions.'*  To  obtain  consid- 
eration in  the  reviewing  court  assignments  of  error 
in  respect  of  instructions  given  or  refused  must 
specifically  point. out  the  errors  relied  on."  Or- 
dinarily, on  noncompliance  with  the  rule,  a  court 
will  refuse  to  consider  the  assignments.'*  Never- 
theless the  fact  that  assignments  of  error 'are  not 
in  compliance  with  the  rule  does  not  prevent  the 
court  from  examining  instructions  given  and  seeing 
that  the  law  is  correctly  stated." 

Setting  out  instructions.  In  a  nuiiiber  of  jurisdic- 
tions the  rules  of  court  require  the  assignments  of 


.  .  .  what  do  jrott  say  as  to  the  height 
of  the  man  who  did  the  shooting?" 
cannot  be  considered,  where  it  does 
not  appear  from  the  assignment  of 
error  what  the  facts  referred  to  In 
the  question  as  "these  facts"  were. 
Sasser  v.  State,  129  Ga.  541,  546,  69 
SE  2S6. 

TO.  Holtan  -r.  State,  137  6a.  86. 
72  SB  949;  Harris  v.  State.  123 
Ga.  538,  51  SB  696;  Somers  v.  State, 
116  Ga.  635.  42  SB  779;  Huff  v.  State, 
86  Ga.  336,  11  SB  619;  Winder  T. 
State,  18  Ga.  A.  67,  88  SE  1003;  John- 
son V.  State,  1  Okl.  Cr.  321,  97  P 
1059,  18  AnnCas  300;  Com.  v.  Cum- 
mings,  46  Pa.  Super.  211;  Com.  v. 
Tocum,  37  Pa.  Super.  237;  State  v. 
Cleveland,  23  S.  D.  336,  121  NW 
841. 

71.  Holton  y.  State,  137  Ga.  86, 
72  SE  949;  Com.  v.  Cummlngs,  45  Pa. 
Super.  211;  Com.  v.  Powell,  23  Pa. 
Super.   370. 

73.  Slberry  v.  State,  149  Ind.  684, 
39  NE  936,  47  NE  468;  Hay  v.  State, 
140  Tnd.  88,  39  NE  701. 

78.  WilUams  y.  State,  7  Oa.  A.  33, 
65  SB  1097. 

74.  Higgs  V.  State.  145  Ga.  414, 
89  SE  361;  Perdue  v.  State,  126  Ga. 
112,  64  SE  820. 

7B.  State  V.  Ijeehman,  2  S.  D.  171, 
49    NW    3. 

76.  IB  etvU  CMMS  see  Appeal  and 
Error  I  1624  et  seq. 

77.  U.  S.— Ulmer  v.  U.  S.,  219  Fed. 
641.  184  CCA  127. 

Ala. — Arden  v.  State,  6  Ala.  A.  64, 
60  8  638. 

Arts. — Jaime  v.  Terr..  12  Arts.  6, 
94   P   1092. 

Cal. — Peo.  V.  Chutnacut,  141  Cal. 
C82.  75  P  340;  Peo.  v.  Whitlow.  24 
Cal.  A.  1.  139  P  826;  Peo.  v.  Pem- 
broke.  6  Cal.   A.   588.   92   P  688. 

Colo. — Edwards'  v.  Peo.,  26  Colo. 
539,    69  P  56. 

D.  C. — De  Forest  y.  U.  S.,  11  App. 
458. 

Fla. — Crawford  v.  State,  70  Fla. 
323,  70  S  374:  Davis  v.  State,  66 
Fla.   349.   66  S  847. 

Ga. — Roberts  v.  State,  92  6a.  461, 
17  SE  262;  Anderson  y.  State,  72  6a. 
98;  Allen  v.  Sfate,  8  Oa.  A.  284, 
68  SE  1009:  Wiley  y.  State,  3  Oa. 
A.   120.   59  SE  438. 

Ind.— Meno  v.  State.  114  NE  689: 
Hart  v.  State,  181  Ind.  «3,  103  NB 
846. 

Iowa. — State  v.  Sater,  8  Iowa 
420 

Mich. — Peo.  y.  Ponsford.  181  Mich. 
659.  148  NW  236:  Peo.  y.  MacGregor. 
178  Mich.  436.  144  NW  869;  Peo.  v. 
Adler,  135  NW  289. 

Mo— State  v.  Taylor,  267  Mo.  41, 
183  SW  299;  State  v.  Whltsett,  282 
Mo.  511.  134  SW  566. 

Mont. — State  v.  Allen.  22  Mont.  118, 
67  P   726. 

Nebr.— Hawkins  v.  State.  60  Nebr. 
380.  88  NW  198. 

Ney. — State  v.  Galllerl,  26  Nev.  1, 
62   P  497. 

N.  X— State  v.  Thome,  86  A  462. 


N.  M.— Terr.  v.  Clark,  IS  N.  M. 
59,  79  P  708. 

N.  C— State  y.  Webster,  121  N.  C. 
686.    28    set    264. 

Okl. — Johnson  v.  State.  1  Okl.  Cr. 
321.  97  P  1059,  18  AnnCaa  300. 

Pa. — Com.  v.  Reed,  234  Pa.  573, 
83  A  601;  Com.  y.  Orr,  138  Pa.  276, 
20  A  866;  Com.  v.  Comelly,  7  Pa. 
Super.   77,   42  WklyNC  34. 

S.  C. — State  v.  Aughtry.  49  S.  C. 
285.   26    SB   619,    27   SE   199. 

Tex. — Lynch  y.  State,  70  Tex.  Cr. 
449.   166   SW   1182;   Kldwell   v.   State, 

66  Tex.  Cr.  651.  148  SW  805;  Berg 
v.  State,  64  Tex.  Cr.  612.  142  SW  884; 
Cornwell  v.  State.  61  Tex.  Cr.  122, 
134  SW  221,  AnnCasl913B  71;  Wood- 
rich  y.  State,  (Cr.)  90  SW  882;  White 
y.  State,  (Cr.)  81  SW  30;  Campbell 
v.^  State,  15  Tex.  A.  606. 

Va.— Kite  y.  Com.,  96  Va,  489,  81 
SE  896. 

Wash. — State  y.  Zettler,  16  Wash. 
626.    47   P    35. 

Wyo. — Dlckerson  y.  State,  18  Wyo. 
440,   111  P  867,   116  P   448. 

[a]  AsalgBmaata  too  gmeral.  -(1) 
That  the  entire  charge  is  erroneous. 
Anderson  v.  State,  72  Oa.  98.  (2) 
That  "the  charge  of  the  court  was 
inadequate,  and  flailed  to  present 
properly  the  evidence  of  the  defense." 
Com.  y.  Comelly,  7  Pa.  Super.  77, 
79,  42  WklyNC  34.  (3)  That  the 
court's  charge  was  prejudicial  to  de- 
fendant's rights.  Ulmer  y.  U.  S.,  219 
Fed.  641,  134  CCA  127.  (4)  That 
the  'court  misdirected  the  Jury  as 
to  the  law  in  a  charge  given.  John- 
son y.  State,  67  Tex.  Cr.  95,  149  SW 
190.  (5)  That  the  charge  was  un- 
fair and  one  sided.  Com.  v.  Orr,  138 
Pa.  276,  20  A  866.  (6)  That  the 
charge  was  uncertain,  not  compre- 
hensive, not  easily  understood,  capa- 
ble of  different  constructions,  not 
deflnlte,  and  not  securing  to  defend- 
ant the  rights  guaranteed  to  him  by 
law.      Johnson    y.    State,    (Tex.    Cr.) 

67  SW  412.  (7)  That  a  charge  on 
the  law  of  self-defense  excepted  to, 
"because  same  was  too  restrictive, 
and  not  general  and  liberal  enough 
toward  defendant  on  the  law  of  self- 
defense,  but  limited  the  rights  there- 
in." Pollard  V.  State.  58  Tex.  Cr. 
299,  807,  126  SW  390.  (8)  That  "said 
definition  is  inaccurate,  misleading, 
and  calculated  to  mislead  the  Jury 
to  defendant's  prejudice."  Dowling 
V.  State.  63  Tex.  Cr.  366.  368.  140 
SW  224.  (9)  "That  all  the  Instruc- 
tions renuested  by  defendant  were 
improperly  refused."  Peo.  v.  How- 
ard, 3  Cal.  A.  36,  38,  84  P  462.  (10) 
That  the  charge  was  confusing,  dis- 
connected, and  not  applicable  to  the 
facts  in  the  case.  Roberts  v.  State, 
67  Tex.  Cr.  580,  150  SW  627.  (11) 
That  the  court  erred:  In  its  whole 
charge,  as  there  was  no  testimony 
to  support  the  charge  given.  Peo.  v. 
Adler,  (Mich.)  135  NW  289.  (12)  In 
its  general  charge.  In  falling  to  charge 
the  law  applicable  to  the  case.  Crtis 
v.  State  67  Tex.  Cr.  93,  148  SW  564; 


McWhlrter  y.  State,  66  Tex.  Cr.  188. 
146  SW  189.  (18)  In  not  charg- 
ing fully  the  law  of  Justifiable  homl- 
cide,  and  in  not  charging  on  every 
theory  of  the  case  presented  by  the 
evidence.  Jaime  v.  Terr.,  12  Aria. 
6,  94  P  1092.  (14)  In  his  charge 
to  the  Jury  in  defining  manslaugh- 
ter. Alexander  v.  State.  68  Tex.  Cr. 
673,  161  SW  807;  Adams  v.  State. 
62  Tex.  Cr.  13,  105  SW  497.  (15) 
In  "refusing  to  give  defendant's  spe- 
cial charge"  numbered  as  stated. 
Wilson  v.  State,  69  Tex.  Cr.  567. 
164  SW  671;  Holmes  v.  State,  68 
Tex.  Cr.  17,  150  SW  926.  (16)  In 
giving  a  voluminous,  confused  charge 
which  the  Jury  did  not  and  could 
not  understand.  Ringo  v.  State,  64 
Tex.  Cr.  561,  114  SW  119.  (17)  In 
that  a  certain  paragraph  of  its  charge, 
which  was  law,  was  not  clear, 
and  was  cafculated  to  mislead  the 
Jury.  Cornwell  v.  State,  81  Tex.  (3r. 
122.    134    SW    221,    AnnCasl913B    71. 

(18)  In  his  main  charge.  In  which 
he  attempted  to  charge  the  law  de- 
fining who  are  principals.  Johns  v. 
SUte,  63   Tex.  Cr.   416,   140  SW  1093. 

(19)  That  the  court  failed  to  charge 
"all  the  law  applicable  to  the  case" 
(Williams  v.  State,  (Tex.  Cr.)  44  S'W 
1103;  State  y.  Taylor,  267  Mo.  41, 
183  SW  299),  (20)  or  to  charge  on 
evidence  demanded  (Kldwell  v.  State, 
66  Tex.  Cr.  651,  148  SW  305). 

[b]  Assignment  of  one  eRDr  aa 
authorWag  review  of  another. — The 
court  Instructed  that  it  was  the 
state's  duty  to  establish  accused's 
guilt  beyond  a  reasonable  doubt,  such 
a  doubt  ,as  honest  men  would  have 
in  their  minds,  honest  Jurors,  under 
oath,  after  considering  all  the  evi- 
dence, and  if.  after  considering  all 
the  evidence,  the  Jury  had  an  honest 
doubt  as  to  accused's  guilt  he  was 
entitled  to  the  benefit  of  such  doubt 
and  should  be  acquitted,  but  If  they 
had  no  such  reasonable  doubt  they 
should  convict.  The  only  assign- 
ment of  error  to  the  charge  was 
that  the  court  did  not  define  a  rea- 
sonable doubt.  It  was  held  that  the 
assignment  of  error  did  not  raise  the 
question  of  the  legal  accuracy  of  the 
charge.  State  v.  Codington,  80  N. 
J.  L.  496.  78  A  743  [aff  82  N.  J. 
L.    728,    86    A    1135]. 

[c]  InatriioUon  soflkdently  defl- 
ntts. — ^Where  an  Instruction  on  <  the 
unexplained  possession  of  stolen 
property  was  the  only  one  asked  or 
given  on  that  question,  and  the  only 
one  objected  to,  an  assignment  of 
error  that  the  court  erred  in  Instruct- 
ing the  Jury  oyer  defendant's  pro- 
test that  the  unexplained  possession 
of  property  recently  stolen  by  an- 
other was  of  itself  sufficient  to  war- 
rant a  verdict  of  guilty  of  receiving 
stolen  property  la  sufficiently  defl- 
nlte. Thomas  v.  State,  86  Ark.  188, 
107  SW   390. 

7S.     See  cases  supra  note  77. 
79.    Peo.   y.  Lewis,  166  Mich.   613, 
133  NW  82. 


Fbr  latar  CMIM,  dwrtlosit^^tm  and  obangM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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error  to  quote  or  set  out  in  totidem  verbis  the  in> 
stroctions,  the  giving  or  refnsing  of  which  is  al- 
lied to  be  error.*"  Under  some  rules  of  eourt  it  ia 
essetitial  that  the  instructions  should  at  least  be  set 
out  in  substance  in  the  assignment  of  eirors.*'  How- 
ever, the  reviewing  court  may  waive,  without  creat- 
ing a  precedent,  noncompliance  with  a  rule  of  court 
requiring  the  substance  of  instructions  complained 
of  to  be  set  out,  and  may  consider  the  assign- 
ment of  errors  in  relation  thereto.*^ 

Setting  out  isolated  portiona  of  cliarg«.  Assign- 
ments of  error  to  the  giving  or  refusal  of  instrue- 
tions  must  embody  an  «itire  proposition.**  As- 
signmeiits  which  set  forth  merely  an  isolated  portion 
of  a  charge,  or  a  single  paragraph  thereof,  are  de- 
fective and  will  not  be  considered.*'' 

Stotiag  naaons.  In  some  jurisdietitms,  in  addi- 
tion to  pointing  out  specifically  the  alleged  errors 
in  giving  or  refusing  instructions,  it  is  also  neces- 
sary to  state  reasons  why  the  court's  rulings  in 
such  giving  or  refusing  were  erroneous.**  An  as- 
signment, defective  in  not  complying  with  this  re- 
qninment,  will  not  be  considered,  at  least  unless 
the  instruction  is  absttactly  incorrect.** 

Separate  specification  of  error.  In  accordance 
with  the  rule  heretofore  considered,*^  an  assignment 
of  error  directed  against  a  charge  embodying  sev- 
eral propositions  as  a  whole,  or  against  the  giving 
or  refusing  of  a  group  of  instructions  embodying 
distinct  propositions,  is  insnfiBcient.  Ordinarily  such 
assignment   will   not  be  considered  unless  all   the 


instructions  given  were  erroneous,  or  unless  the 
court  should  have  given  all  the  instructions  re- 
fused;** and,  according  to  some  decisions,  such  an 
assignment  will  not  be  considered  at  all.** 

[}  3486]  (f)  Verdict.^0  Assignments  of  error 
in  respect  of  a  verdict  must  clearly  and  specifically 
point  out  the  errors  complained  of.*^  An  assign- 
ment that  the  verdict  is  contrary  to  law,**  contrary 
to  the  evidence,**  or  contrary  to  the  law  and  evi- 
dence,** or  is  unsupported  by  the  evidence,'*  or  is 
contrary  to  instructions,**  is  insufficient. 

[$3487]  (g)  Motions  for  New  TriaL*^  In 
some  jurisdictions  a  general  assignment  of  error 
that  the  court  erred  in  overruling  a  motion  for  a  new 
trial  brings  up  for  review  all  the  grounds  prop- 
erly made  the  basis  of  the  motion,  it  not  being  neces- 
sary to  specify  the  particular  ground  or  grounds  in 
regard  to  which  the  action  of  the  court  is  claimed 
to  be  erroneous.**  In  others,  however,  the  particu- 
lar ground  or  grounds  in  regard  to  which  the  ac- 
tion of  the  court  is  claimed  to  be  erroneous  must  be 
distinctly  specified.** 

[$  3488]  d.  Filing.^  In  the  absence  of  statute 
an  assignment  of  error  need  not  be  filed  in  the  court 
below.*  But  noncompliance  with  a  statutory  re- 
quirement of  this  character  will  prevent  a  considera- 
tion of  the  errors  assigned;  and  it  hiis  been  uni- 
formly so  held  in  respect  of  assignments  of  error 
filed  after  the  adjournment  of  the  term  at  which 
defendant  was  convicted.*  Assignments  of  error 
must  be  promptly  filed  in  the  appellate  court,  and  if 


80.  IT.  S.— Burchett  v.  U.  S..  194 
Fed.   821,   114  CCA  525. 

CaJ. — Peo.  V.  Forseppl,  7  Cal.  A. 
«29.    96    P    384. 

Ga. — Beaudrot  v.  SUte,  126  Qa.  579, 
S5  SE  592;  Sullivan  v.  State,  14  Oa. 
A.   782,    82   SB   3U.. 

Kan. — State  v.  Keenan.  (A.)  65  P 
102. 

Mont. — State  v.  Allen,  23  Mont.  118, 
57  P  725. 

N.  J. — SUte  V.  Lyons,  70  N.  J.  t.. 
(35,  58  A  398;  State  v.  HacQueen, 
C»  N.  J.   I^  476.  55  A  45. 

Pa. — Com.  V.  Filer,  249  Pa.  171. 
$4  A  822;  Com.  v.  Reed,  234  Pa. 
573,  83  A  801;  Com.  v.  Heldler,  191 
Pa.  375,  43  A  211;  Com.  v.  Rossi, 
47  Pa.  Super.  297;  Com.  v.  Stovas, 
45   Pa.    Super.   43. 

[a]  A  bxaekatad  ■tatanumt  la  the 
body  of  tte  eoort'a  oral  charge  that 
defendant's  exceptions  to  the  charge 
are  underscored  Is  not  sufflciently 
definite  for  review.  Arden  v.  State, 
«  Ala-    A.    S4,    60   S   538. 

81.  State  V.  Seahorn,  166  N.  C. 
373.  81  SB  687  (holding  that  an  as- 
signment of  error  complaining  of 
those  parts  of  the  charge  "between 
lA)  and  (B)"  and  between  "(C)  and 
<D)"  was  not  In  proper  form). 

88.  State  v.  Seahorn,  166  N.  C 
J73.   81    SE   687. 

83.  Sep   cases  Infra  note   84. 

84.  Beaudrot  v.  State,  126  Ga.  579, 
55  SE  592;  Peo.  v.  Sartorl,  168  Mich. 
308,  134  NW  .200;  Com.  v.  Reed, 
134  Pa.  573.  83  A  601;  Com.  v.  Ek:kerd, 
174  Pa.  137.  34  A  305;  Cooper  v.  State, 
123  Tenn.   37,  138  SW  826. 

85.  Peo.  V.  FossettI,  7  C^l.  A.  629, 
95  P  384:  Jones  v.  State,  135  Oa. 
J57.  69  SE  527:  Perry  v.  State,  102 
Ga.  365,  30  SE  903;  Brnndage  v.  State, 
14  Oa.  A.  460,  81  SE  3S4;  Hart  v. 
State,  181  Tnd.  23,  103  NE  846:  Sue 
T,  State,  52  Tex.  Cr.  122,  105  SW 
S04:  Adams  v.  State,  62  Tex.  Cr. 
13.  105   SW  497. 

86.  ■White  V.  State,  141  Oa.  626, 
^1  SE  440;  Bone  v.  State,  121  Oa. 
147,  48  SE  986:  CThatman  v.  State,  8 
Oa.  A.  842,  70  SE  188. 

87.  See    supra    !    3476. 

.    88,    D.  C. — ^De  Forest  v.  U.  S.,  11 
App.  458. 
Fla. — Crawford    v.    State,    70    BTa. 


323,  70  S  374;  Davis  v.  State,  69 
Fla.  401.  68  S  460;  Davis  v.  State, 
66  Fla.  349,  63  S  847;  Peeler  v. 
State.  64  Fla.  385,  69  S  899;  Charles 
V.  State,  68  Fla.  17,  50  S  419;  Maloy 
V.  State,  52  Fla.  101,  41  S  791;  Eggart 
V.  State,  40  Fla.  527,  25  8  144. 

Qa.— White  V.  State,  141  Ga.  626, 
81  SE  440;  Jefferson  v.  State,  131 
Oa.  28.  61  SE  997;  Bell  v.  State, 
95   Ga.    498,    20   SE    494. 

Ind. — Griner  v.  State,  183  Ind.  176, 
108  NE  514;  Jones  v.  State,  160  Ind. 
637,  67  NE  264:  Crawford  v.  State, 
155  Ind.  692,  57  NE  931;  Hannan 
V.  State,  149  Ind.  81,  47  NE  628; 
Conrad  v.  State,  144  Ind.  290,  43 
NE  221. 

Nebr.— Bush  v.  State,  62  Nebr.  128, 
88  NW  1062;  Hawkins  v.  State,  60 
Nebr.  380,  83  NW  198:  Thompson  v. 
State,   44  Nebr.   366.   62  NW  1060. 

N.  J.— State  V.  Shutts,  69  N.  J.  L. 
206. 

Wyo. — Dlckerson  v.  State,  18  Wyo. 
440,    111   P  857,   116   P  448. 

89.  Peo.  V.  Whitlow,  24  Cal.  A. 
1,  189  P  826;  Peo.  v.  Pembroke.  6 
Cal.  A.  588,  92  P  868;  Peo.  v.  Pons- 
ford,  181  Mich.  659,  148  NW  236; 
State  V.  Zettler.  16  Wash.  625,  47 
P  85. 

90.  In  dvU  eaM*  aee  Appeal  and 
Error  i  1533. 

81.  U.  S.— McClendon  v.  U.  S.,  229 
Fed.    523.    143    CCA    691. 

Ga.— McKelvln  v.  State,  17  Oa.  A. 
413,  87  SE  150;  Fryer  v.  State.  12 
Ga.  A.   533.  77  SE  830. 

Ind.-^^^vanaugh  v.  State,  31  Ind. 
229 

S'.  C— State  V.  Dill,  48  S.  C.  249, 
26  SE  567:  S*ate  v.  Derrick.  44  S.  C. 
344.    22    SE   337. 

Tenn. — Cooper  v.  State,  123  Tenn. 
37,   138   SW  826. 

Tex. — Springer  v.  State,  83  Tex.  Cr. 
266,    140    SW    99. 

98.  McClendon  v.  TI.  S.,  229  Fed. 
523,  143  CCA  591;  Fryer  v.  State.  12 
Ga.  A.  533,  77  SE  880;  Brown  v. 
State,  15  Ga.  A.  115.  82  SE  634. 

93.  State  v.  Dill,  48  S.  C.  249, 
26    SE  567. 

94.  McClendon  v.  State,  8  Ga.  A. 
398.  69  SE  87  (holding  that  an  as- 
signment of  error  in  a  petition  for 
certiorari  that  "the  verdict  was  with- 


out any  evidence  to  support  It  and 
was  contrary  to  law"  is  sufficiently 
specific  to  bring  under  review  all  the 
evidence  set  out  In  the  petition  when 
the  writ  is  not  sanctioned,  or,  when 
sanctioned,  as  verified  by  the  answer 
of  the  magistrate  to  the  writ);  Cava- 
naugh  V.  State,  31  Ind.  229;  State  v. 
Derrick,  44  S.  C.  344,  22  SE  337; 
Springer  v.  State,  63  Tex.  Cr.  266, 
140  SW  99. 

96.  Edwards  v.  Peo.,  26  Colo.  639, 
59  P  56.  But  compare  Peo.  v.  Fari- 
nelli.  94  Misc.  139,  158  NTS  1092 
(holding  that  an  assignment  of  er- 
rors alleging  that  evidence  of  de- 
fendant and  his  witnesses  proved 
him  not  guilty;  that  evidence  of  the 
people  and  the  other  witnesses  was 
insufflclent  to  authorize  the  Judg- 
ment; that  the  Judgment  is  contrary 
to  the  evidence;  and  that  the  facts 
are  insufllcient  In  law  to  warrant 
the  Judgment,  is  sufficient  to  bring 
the  case  within  the  rule  that  failure 
of  a  magistrate  to  reduce  to  writing 
the  testimony  upon  which  he  ren- 
dered Judgment  of  conviction  is  of 
itself  sufficient  ground  for  reversal. 
If  the  assignment  of  errors,  read  up- 
on the  allowing  of  an  appeal,  states 
that  the  Judgment  Is  unsupported  by 
the  evidence,  and  hence  makes  a  re- 
view of  the  evidence  necessary  on 
appeal). 

96.  McKelvln  v.  State,  17  Ga.  A. 
413,  87  SE  150. 

97.  In  olyll  oases  see  Appeal  and 
Error  i  1536  et  seq. 

98.  Futch  v.  State,  90  Ga.  472,  16 
SE  102;  Shaw  v.  Peo.,  81  111.  150 
(holding  that  under  such  an  assign- 
ment counsel  may  urge  objections  to 
the  rejection  cr  admission  of  evi- 
dence, to  Insti^ctlons  given  or  re- 
fused, and  to  the  sufficiency  of  the 
evidence). 

99.  State  v.  Hays,  38  Minn.  475. 
38  NW  365;  Hans  v.  State,  50  Nebr. 
150,   69  NW  838.       ' 

1.  In  dvQ  o«l««  see  Appeal  and 
Error   S    1544   et   seq. 

9.  State  v.  Stephenson.  20  Tex. 
161;   State  v.  Norton,   19  Tex.   102. 

8.  Vinson  v.  State,  77  Tex.  Cr. 
546.  179  SW  574;  Jackson  v.  State. 
77  Tex.  Cr.  483,  179  SW  711;  White 
v.    State,    70    Tex.    Cr.    285,    157    SW 
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not  filed  before  the  sabmission  of  the  cause  may  be 
disregarded.*  If  plaintiff  in  error  is  onable  to  file 
assigiunents  of  error  within  the  time  prescribed  by 
rule  of  court  he  should  obtain  an  extension  of  time.° 

[i  3489]  «.  AmendmentB  and  Additional  Ab- 
BH^unentB.*  In  a  proper  case  the  court  will  permit 
an  amendment  of  assignments  of  error.'  However, 
in  some  jurisdictions,  it  is  a  condition  precedent  to 
the  amendment  that  appellant  should  have  used  due 
diligence  to  have  the  assignment  of  error  complete 
in  the  first  instance;^  and  after  an  appeal  has  been 
argued  and  submitted,  an  application  for  leave  to 
file  additional  assignments  of  error  comes  too  late." 
Where  there  is  nothing  in  the  record  on  which  to 
found  proposed  additional  assignments  of  error,  an 
application  for  leave  to  file  them  should  be  de- 
nied.^" Additional  assignments  of  error  wJiioh  the 
court  below  permitted  counsel  to  lodge  in  the  clerk's 
ofSce,  but  refused  to  permit  to  be  filed,  because  the 
motion  therefor  was  made  more  than  five  weeks 
after  allowance  of  the  writ  of  error,  will  not  be 
considered  by  the  court  of  appeals.^^  A  claim  of 
error  on  appeal  not  made  in  the  assignments  of  er- 
ror, and  which  contradicts  the  only  assignment  of 
error  stated,  will  not  be  considered,  where  no  leave 
was  soi^ht  to  introduce  it  by  amendment  on  ap- 
peal," 

[f  3490]    f.    PIto  or  Joindw."    It  seems  that 

162;  Martinez  v.  State,  61  Tex.  Cr. 
280,  163  SW  Sg«:  Smith  v.  State,  68 
Tex.  Cr.  632,  162  SW  173;  Sue  v. 
State.  62  Tex.  Cr.  123,  105  SW  804. 

4.  Keith  V.  SUte,  157  Ind.  376, 
61  NE  716:  State  v.  Halone,  37 
La.  Ann.  266;  State  v.  Bass,  12  Ia. 
Ann.  862. 

[a]  b  li»al«l»n*  aeslgnmentB  of 
error  relating  merely  to  form  will 
not  be  considered  unless  filed  within 
two  days  of  the  filing  of  the  tran- 
script in  the  supreme  court.  State 
V.  Jackson,  134  La.   699,  64  8  481. 

8.  Richardson  v.  State,  72  Fla. 
164.  72   S   666. 

e.  Za  dTll  o«a«i  see  Appeal  and 
Error  i  1551. 

7.  Com.  V.  Grauman,  62  Fa.  Super. 
215. 

8.  State   V.    Roes,    4    Ind.    A.    480, 

31  NE  90  (holding  that  his  deUy 
In  noticing  the  contents  of  the  rec- 
ord by  which  he  might  have  secured 
a  correct  assignment  will  deprive 
him  of  the  right  to  amend). 

».  Keith  V.  State.  157  Ind.  376,  61 
NE  716. 

10.  Keith  V.  SUte,  167  Ind.  376,  61 
NE  716. 

11.  Burchett  v.  U.  8.,  194  Fed. 
821,   114   CCA  626. 

U.  State  V.  May,  79  Conn.  316, 
64  A  833. 

13.  Zb  otvll  oases  see  Appeal  and 
Error  (  1662  et  seq. 

14.  gtate  V.  Pratt.  20  Iowa  267; 
State  V.  Claw^on,  30  Mo.  A.  139   [aft 

32  Mo.  A.  93]. 
18.    Peo.    V.    Bowman    Dairy    Co., 

191    111.   A.    203. 

[a]  A  joinder  la  sCior  Is  not  ase- 
•ssarUy  eonolastve  iwoa  defeadMit 
in  respect  of  the  sumciency  of  the 
transcript  of  the  record;  but  he  may 
move  to  withdraw  his  Joinder  for  the 
purpose  of  suggesting  a  diminution 
of  the  record  and  supply  Its  deficien- 
cies, if  any  are  made  to  appear. 
Oibbs    V.    Blackwell,    40    T.\.    ^6. 

16.  Schlrmer  v.  Peo.,  40  111.   66. 

17.  State  V.  Hattabough,  66  Ind. 
223. 

18.  Xa  olvU  OMMs  see  Appeal  and 
Error   >|   1682,   1667. 

19.  Roberts  v.  State,  10  Okl.  Cr. 
312,  136  P  201.  See  also  the  stat- 
utes and  rules  of  court;  and  cases 
infra  this  section. 

flO.  State  T.  Burns,  14  Mo.  A.  681; 
Terr.    v.    Brady,    4    Okl.    514,    46    P 


no  express  plea  to  or  joinder  in  the  assignment  of 
errors  is  necessary  in  criminal  cases,'*  unless  it  is 
required  by  a  statute  or  rule  of  court."  If  a  plea 
or  joinder  in  error  is  required,  appellant,  after  he 
has  obtained  a  writ  of  certiorari  on  the  suggestion 
of  a  diminution  of  the  record,  cannot  require  a  plea 
or  joinder  until  the  return  of  the  writ.^*  An  ap- 
pearance and  joinder  in  error  ma^  be  deemed  a 
waiver  of  a  notice  of  appeal.*' 

[$  3401]  2.  Briofs— a.  Necessi^  for  and  Ef- 
fect of  Failnre  to  File.'"  It  is  generally  required 
that  appellant  shall  furnish  the  appellate  court  with 
a  brief  on  the  merits,  pointing  out  to  the  court 
and  to  opposing  counsel  the  errors  on  which  a  re- 
versal is  sought;*'  and  this  requirement  is  one  which 
cannot  be  waived  by  agreement  of  parties.'"  In 
many  jurisdictions  the  general  rule  is  well  settled 
that,  except  in  capital  cases,'*  if  the  rule  requiring 
the  filing  of  briefs  is  not  complied  with,  the  appeal 
may  be  dismissed  or  the  judgment  affirmed,''  al- 
though the  court  is  not  bound  to  do  so,  but  may 
examine  the  record  and  afiten  where  reversible  er- 
ror is  not  found.'*  In  some  jurisdictions,  however, 
it  is  the  duty  of  the  court  to  Examine  the  record  and 
render  judgment  thereon,  in  the  absence  of  briefs;** 
but  in  some  of  these  jurisdictions  tbe'court  can  con- 
sider only  the  errors  which  are  designated  in  the 
motion   for  -a  new   trial   and   in   arrest   of  judg- 


673. 

91.  Peo.  V.  FIgueroa,  160  Cal.  80, 
116  P  391  (holding  that  the  court  on 
appeal  In  a  capital  case  will  review 
the  rulings  and  proceedings  of  the 
trial  court,  although  the  case  Is  sub- 
mitted without  argument  or  briefs 
on  behalf  of  accused  or  of  the  peo- 
ple); Peo.  V.  Burk,  169  Cal.  783, 
115  P  1101  (holding  that,  while  it  is 
Us  practice  in  an  appeal  from  a  con- 
viction for  a  capital  offense  to  search 
the  record,  even  though  no  efCort  to 
point  out  any  error  has  been  made, 
and  where  defendant,  after  convic- 
tion for  murder  in  the  first  degree, 
files  no  bill  of  exceptions,  and  pre- 
sents no  brief  or  oral  argument,  but 
files  a  transcript  or  copy  of  the  judg- 
ment roll,  as  defined  by  statute,  the 
court,  if  It  finds  no  error  therein, 
will  affirm  the  judgment);  State  v. 
McOinnls,  17  Or.  332,  20  P  632  (hold- 
ing that,  where  the  penalty  is  death, 
the  court  will  look  into  the  record  to 
ascertain  if  any  prejudicial  error  in- 
tervened during  the  progress  of  the 
trial,  whether  or  not  the  brief 
has  been  filed  and  appearance 
made). 

99.  <3al.— Peo.  v.  Albltre,  153  Cal. 
367,  96  P  663;  Peo.  v.  Poggl,  70  P 
292  (especially  where  an  examination 
of  the  record  discloses  no  error); 
Peo.  V.  Fahey,  66  P  726:  Peo.  v. 
Woon  Tuck  Wo,  120  Cal.  294,  62  P 
833;  Peo.  V.  Lee  Hung,  2  <3al.  Un- 
rep.  Ois.  248,  3  P  109;  Peo.  v.  Alli- 
son. 28  Cat.  A.  126,  161  P  650;  Peo. 
V.  Roy,  26  Cal.  A.  128,  146  P  44; 
Peo.  V.  Creltser,  25  Cal.  A.  647,  146 
P  109;  Peo.  v.  Mario.  18  C!al.  A.  70, 
122  P  76;  Peo  v.  Perry,  16  Cal.  A. 
771,  117  P  1036;  Peo.  v.  Jones.  16 
Cal.  A.  12,  115  P  1008  (especially 
where  an  examination  of  the  record 
discloses  no  error);  Peo.  v.  Reese,  13 
C^al.  A.   327,  109  F  640. 

Fla. — McCall  v.  State,  66  Fla.  108, 
46  S  321i  Lewis  v.  State,  55  Fla.  64, 
45  S  998;  Mitchell  v.  State,  42  Fla. 
603.    29    8    404. 

Qa. — Crumpton  v.  State,  7  Oa.  A. 
841.   68   SE  334. 

Ind. — Cutler  v.  State,  62  Ind.  398; 
State  v.  Lleben,  67  Ind.  106;  State 
v.  Clanfleld,  38  Ind.  248. 

Kan. — State  v.  Wells.  28  Kan.  722. 

Ky.— Com.  v.  Fore.  168  Ky.  466,  166 
SW  676. 

Nehr. — George    v.    State,    44    Nebr. 


767.   62  NW  1094. 

'    Nev. — State  v.  Jorme,  34  Nev.  807, 

122    P    483;    State    v.    Chin    Wah,    13 

Nev.    118;    State    v.    Myatt,    10   Nev. 

163. 

Or.— State  V.  McGlnnls,  17  Or.  332, 
20  F   632. 

Tex. — Frost  v.  State,  (Cr.)  67  S'W 
669;  Sparks  v.  State.  (Cr.)  47  SW 
976;  Lewis  v.  State,  (Cr.)  38  SW 
206;  Brlnghurst  v.  State,  (O.)  37  SW 
767;  Jay  v.  State.  34  Tex.  Cr.  98, 
29  SW  472;  Conrad  v.  State,  9  Tex. 
A.   674. 

See  also  State  v.  Latino,  138  Ija. 
14,  69  S  857  (holding  that,  where  no 
brief  has  been  filed,  and  the  record 
contains  no  bill  of  exceptions,  the 
conviction  will  be  affirmed). 

93.  Bell  V.  Com.,  154  Ky.  689,  159 
SW  5S0;  Dowdy  v.  Com.,  101  SW 
338,  31  KyL  33  (holding,  however, 
that,  where  no  brief  was  filed  by  ap- 
pellant, the  court  of  appeals  could 
only  look  to  the  grounds  filed  in  the 
lower  court  in  support  of  his  motion 
for  a  new  trial  to  ascertain  the  al- 
leged errors  assigned  for  a  reversal 
of  the  judgment  of  conviction). 

94k  Ala. — Robinson  v.  State,  46 
Ala.   9. 

Ariz. — Baca  v.  State,  18  Aril.  350, 
161  P  688:  Murdock  v.  Terr^  14 
Ariz.  6.  123  P  316;  Nofta  v.  Terr., 
9  Ariz.  358,  80  P  329,  96  P  1117: 
Thornqulst  v.  Terr.,  9  Arts.  867,  80 
P  329,  96  P  1117;  Flgreroa  v.  Terr.. 
9  Ariz.  266,  80  P  328. 

Iowa. — State  v.  Cox,  66  NW  304. 

Mo. — State  V.  Maggard,  250  Mo.  385, 
167  SW  354;  State  v.  Wllsolt,  223  Mo. 
173,  122  SW  671;  State  v.  Dotson, 
115  Mo.  399,  22  SW  375;  State  v.  Jen- 
kins, (A.)  193  SW  604;  State  v.  Post, 
(A.)  181  SW  1057;  State  v.  Lane,  (A.) 
180  SW  394;  State  v.  Richie,  (A.)  180 
SW  2;  State  v.  Davis,  189  Mo.  A. 
675,  176  SW  234;  State  v.  Olagover, 
178  Mo.  A.  577,  161  SW  274;  State 
V.  Athanas,  160  Mo.  A.  688,  131  SW 
373  State  v.  Doe,  160  Mo.  A.  185, 
129  SW  713;  State  v.  Donahue,  138 
Mo.  A.  639.  124  SW  42;  State  v. 
Tuller,  138  Mo.  A.  387,  122  SW  313; 
State  V.  Hetrernan,  20  Mo.  A.  827; 
State  V.  Zimmerman,  16  Mo.  A. 
547. 

Okl. — Pickleslmer  v.  Terr.,  16  Okl. 
193,  79  P  777;  Hiatt  v.  Terr..  14 
Okl.  363,  78  P  81;  White  v.  Terr., 
11  Okl.  172,  65  P  836;  Ward  v.  Stat*. 


For  later  casss,  devalopusats  and  ohaafMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3491-3494] 


CRIMINAL  LAW 


[17  C.  J.]     187 


ment,*'  and  in  others,  only  fundamental  errors  can 
be  eonaidered,  and  if  an  examination  of  the  record 
discloses  no  such  errors  the, judgment  will  be  af- 
firmed.'* In  jurisdictions  where  it  is  the  statutory 
duty  of  the  court  to  examine  the  record  for  error, 
this  duty  is  in  no  way  affected  by  failure  of  either 
appellant  or  respondent  to  file  briefs.'^  Ordinarily  a 
judgment  of  conviction  in  a  criminal  prosecution  will 
be  reversed  where  the  attorney-general  after  an  ex- 
amination of  the  record  declines  to  submit  a  brief  in 
behalf  of  the  state  on  the  ground  that  there  is  error 
in  the  record,^'  as  for  instance  that  the  evidence  does 
not  support  the  conviction;'*  but  the  reviewing  oourt 
may  examine  the  record  for  the  purpose  of  mform- 
ing  the  trial  court  of  its  opinion  as  to  the  prin- 
cipal qnestions  in  the  case.'" 

[i  3492]  h.  Form  ud  B«aniiiteB "— (1)  In 
QeneraL  The  form  and  requisites  of  briefs  are  pre- 
scribed by  statutes  or  rules  of  court  which  also 
usually  prescribe  the  penalties  for  a  noncompliance 
therewith.** 

Printiiig  or  typawritlag.  Statutes  and  rules  of 
court  asnaUy  require  briefs  to  be  typewritten  or 
printed."  Whether  typewritten  or  printed  they 
must  be  readily  legible,*^  and  under  some  roles  of 
court  upon  paper  of  standard  we^ht."  The  for- 
nishing  of  a  typewritten  brief  is  not  a  compliance' 
with  a  mle^reqniring  a  printed  one.** 

Mere  abstract  statemeata  of  law  or  fact,  or  both, 
unless  specifically  applied  to  some  particular  ruling 


of  the  court,  are  not  a  compliance  witli-  the  require- 
ment that  propositions,  or  points,  or  authorities, 
are  to  be  stated  under  a  separate  heading  for  each 
error  relied  on." 

Diarespectfnl  or  abnslTe  langoage.  Statements  in 
the  brief  refiecting  upon  the  conduct  of  the  trial 
judge,  whether  or  not  the  facts  justify  the  charge, 
are  grossly  improper**  and  the  offense  is  aggra- 
vated by  the  absence  of  any  foundation  for  the 
charge;**  and  it  has  been  held  that  such  a  brief 
may  be  stricken  from  the  flies.*"  And  the  judgment 
affirmed  where  the  offender  is  appellant.*^ 

[f  3493]  (8)  Statement  of  Case— (a)  Necee- 
■ity  and  Sni&deiicy  in  Oenend.**  The  brief  must 
contain  a  clear  and  concise  statement  of  the  facta 
or  abstract  of  the  ease.**  This  requirement  is  not 
in  any  way  modified  by  a  statute  which  requires  ref- 
erence to  the  pages  of  the  transcript  of  the  record 
where  alleged  error  ia  found.** 

[i  3494]  (b)  Statement  Obviating  Neoemity 
for  T8i»m1ning  Seoord.**  By  express  provision  of 
the  rules  of  court  in  some  jurisdictions  a  brief,  must 
set  out  a  concise  statement  of  so  much  of  the 
record  as  will  enable  the  court  to  pasa  on  all  errors 
assigned,  so  that  an  examination  of  the  record  need 
not  be  made.**  A  substantial  compliance  with  the 
requirements  of  the  rule  is  sufficient.*'  Noncom- 
pliance with  this  requirement  operates  as  a  waiver 
of  the  right  to  consider  the  alleged  errors  relied 
on,**  and  under  certain  circumstances  may  author- 


(Cr.)  1«S  F  238;  Austin  v.  SUte.  (Cr.) 
Ill  P  1024:  Hance  v.  SUte,  2  OkL 
Cr.    124.    100    P    260. 

Porto  Rico. — Peo.  ▼.  Miranda.  15 
Porto  Rico  242;  Peo.  V.  Agosto,  14 
Porto   Rico  601. 

And  see  Terr.  v.  Stanton,  8  Mont. 
157.  162,  19  P  ES3:  Terr.  v.  Mooney, 
i  Mont.  151,  19  P  596  (where,  no  er- 
rors having  been  assigned  and  no 
brief  filed,  the  court  examined  the 
record,  and,  finding  no  error,  afllrmed 
the  Judgnnent.  In  the  first  of  these 
cases,  however,  the  court  said:  "I 
have  carefully  examined  the  record 
in  this  imse  and  find  no  error;  and 
I  do  not  wish  to  establish  a  prece- 
dent for  the  future  guidance  of  this 
court,  or  one  to  be  overruled  In  the 
future,  where  the  attention  of  the 
court  is  not  called  to  any  error,  or 
to  any  authority"). 

as.  State  v.  Maggard,  260  Mo. 
315,  157  S'^  354;  State  v.  Wilson, 
223  Mo.  173.  122  SW  671. 

98.  Steil  V.  Terr.,  4  Okl.  497,  46 
P  1117;  Stevenson  v.  State,  (Old. 
Cr.)  182  P  448;  C:aton  v.  State, 
(Okl.  Cr.)  160  P  26;  Lewis  v.  State, 
(Okl.  Cr.)  167  P  271;  Araeahtubbee 
V.  State,  10  Okl.  Cr.  617,  139  P  527; 
Scott  V.  State,  9  Okl.  Cr.  739,  132 
P  1120;  Bess  v.  State,  9  Okl.  Cr. 
516,  132  P  505:  White  v.  State,  9 
Okl.  Cr.  187.  131  P  189;  Williams  v. 
SUte.  9  Okl.  Cr.  186,  180  P  1177; 
Smith  V.  State,  9  Okl.  Cr.  15,  130  P 
S17:  Moore  v.  SUte,  8  Okl.  Cr.  496, 
129  P  71;  Nelson  v.  State,  8  Okl.  Cr. 
424.  128  P  178:  Schrlber  v.  SUte,  8 
Okl.  Cr.  69,  126  P  682;  Murray  v.  SUte 
7  Okl.  Cr.  40,  121  P  791;  Choate  v. 
SUte.  7  Okl.  Cr.  35,  121  P  790; 
Llttrell  V.  SUte,  6  Okl.  Cr.  179,  117 
P  1101;  Mingle  v.  SUte,  5  Okl.  O. 
535.  lis  P  616;  Price  v.  SUte,  6 
Okl.  Cr.  147,  113  P  1061;  Bonner 
V.  State.  4  Okl.  Cr.  639.  Ill  P  1020; 
SUrr  V.  SUte,  4  Okl.  O.  128,  111 
P  6W:  Teels  v.  State,  3  Okl.  O. 
C46,  «47,  108  P  416,  416;  Belt  V. 
State,-  2  Okl.  Cr.  705,  103  P  1069; 
Hance  v.  SUte,  2  Okl.  Cr.  124,  100 
P  260;  Douglas  v.  Terr.,  1  Okl.  Cr. 
583,  98  P  1023;  Peo.  v.  Laureano, 
20  Porto  Rico  7;  Peo.  v.  Miranda,  15 
Porto  Rico  242. 

(a]  As  0tbMfwla«  *acptma»d,  the 
court  wfU  examine  the  Indictment  or 


information,  the  instructiona  except- 
ed to,  the  evidence  and  Judgment, 
and.  If  they  are  free  from  fundamen- 
tal error,  the  judgment  will  be  af- 
firmed. White  V.  Terr.,  11  Okl.  172, 
65  P  835;  Hays  v.  State,  11  Okl.  Cr. 
410,  146  P  1085;  Austin  v.  State,  (Okl. 
Cr.)  Ill  P  1024;  Pulliam  v.  State, 
3  Okl.  Cr.  141,  14)4  P  919;  Blrelck 
V.  State,  2  Okl.  Cr.  701,  103  P  1038; 
Hance  v.  SUte,  2  Okl.  Cr.  124,  100 
P  2«0. 

97.  State  v.  Miles,  174  Mo.  A.  181. 
156  SW  758. 

98.  McAleer  v.  State,  46  Nebr.  116, 
64  NW  368;  George  v.  SUte,  44 
Nebr.  757,  62  NW  1094. 

99.  Lorena  v.  State,  63  Nebr.  463, 
72  NW  936;  Oeorge  v.  SUte,  44 
Nebr.   757,    62   NW   1094. 

ao.  McAleer  v.  State.  46  Nebr.  116, 
64    NW   358. 

31.  m  cMl  oaiea  see  Appeal  and 
Error   i    1583. 

89.  See  statutes  and  rules  of 
courts;  and  also  Infra  i  3493  et  seq. 

38.  See  aUtutes  and  rules  of 
court. 

34.  Padgett  V.  Bute,  64  Fla.  389. 
69  S  946,  AnnCasl914B  897;  Price 
V.  SUte.  10  Okl.  Cr.  427,  137  P  736; 
Cllne  V.  State,  9  Okl.  Cr.  40,  130  P 
610.  45  L.RANS  108;  Rose  v.  SUte,  8 
Okl.  Cr.  294,  127  P  873.  And  see 
Appeal  and  Brror  i  1602. 

38.  Price  v.  State,  10  Okl.  Cr.  427, 
137   P  736. 

36.  SUte  V.  Oleson,  9  Wash.  186, 
37  P  419. 

37.  Weidenhsmmer  v.  SUte,  181 
Ind.  349,  IDS  NE  413,  104  NE  577; 
Michael  v.  SUte,  178  Ind.  676,  99 
NE  788;  Leach  v.  State,  177  Ind. 
234,   97   NE   792. 

88.  Peo.  V.  Buck.  151  Cal.  667.  675. 
91  P  629  (holding  that,  on  appeal 
from  a  conviction  of  murder.  It  was 
Improper  for  counsel  for  accused  to 
refer  to  the  trial  court's  action, 
which  was  fully  Justified,  as  a  "bru- 
tal abuse  of  discretion  and  an  In- 
human violation  of  his  [defendant's] 
constitutional   rights"). 

38.  Peo.  V.  Buck,  151  Cal.  667,  675. 
91  P  529. 

40.  Peo.  V.  Willett,  164  App.  Dlv. 
1,  148  NTS  348  [aft  218  N.  T.  368, 
107  NE  707].  And  see  Appeal  and 
Error  {  1696. 


41.  Tomllnson  v,  Terr.,  7  N.  M. 
195,  33  P  950  (holding  that  w^iere 
appellant's  brief  contained  such 
an  unwarranted  attack  upon  the  trial 
court,  his  conduct  and  his  rulings,  as 
to  amount  to  a  scandalous  and  im- 
pertinent attack  upon  the  Judiciary 
and  the  appellate  court  of  which  the 
Judge  below  la  a  member,  the  appel- 
late court  might,  of  its  own  motion, 
strike  sucb  brief  from  the  files, 
and  affirm  the  Judgment  appealed 
from  without  further  investi- 
gation). 

4C  la  otvll  oaaaa  see  Appeal  and 
Error  i  1684. 

^  43.  Com.  v.  Marshall,  211  Mass. 
it,  97  NE  632j_Poo.  v.  Boyd.  161 
Mich.  677.  116  NW  687;  Cox  v.  SUte, 
3  Okl.  Cr.  129.  104  P  1074,  105  P 
369;  State  v.  Syverson,  37  S.  D. 
493.  169  NW  40:  SUte  v.  Connelly, 
34  S.  D.  620,  149  NW  360;  State  v. 
Doran,  28  B.  D.  486,  134  NW  63.  But 
compare  Peo.  v.  Peck,  139  Mich.  680, 
103  NW  178  (holding,  however,  that 
the  fact  that  the  brief  conUlned  no 
statement  of  facts  In  disregard  of  a 
sUtute  or  rule  of  court  requiring  it 
will  not  authorize  an  affirmance  with- 
out an  examination  of  the  questions 
raised  where  the  case  is  one  involv- 
ing personal  liberty). 

44.  SUte  V.  Doran.  28  S.  D.  486, 
134  NW  63. 

40.  Zn  olTll  oaaoa  see  Appeal  and 
Error  I  1686. 

46.  Robinson  v.  SUte,  (Ind.)  113 
NE  806,   308. 

47.  State  v.  Roberts,  166  Ind.  686, 
77  NB   1093. 

[a]  Thas,  on  appeal  by  the  sUte 
from  the  overruling  of  a  demurrer 
to  an  answer  In  abatement  to  an  in- 
formation, a  mere  aUtement  in  ap- 
pellant's brief  that  appellee  was 
charged  with  assault  and  battery 
with  Intent  to  murder,  by  affidavit 
and  Information  in  the  usual  form, 
was  not  insufficient   within   the  rule 

f:overnlng  the  preparation  of  briefs, 
1  not  being  disputed  that  the  charge 
was  as  represented  by  appellant,  and 
there  being  no  necessity  for  setting 
out  the  same  in  full.  State  v.  Rob- 
erts.  166   Ind.   686.   77   NE  1093. 

48.  Mercer  v.  SUte.  179  Ind.  426, 
101  NE  484:  Radley  v.  State.  174 
Ind.  646,  92  NB  641. 
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ize  an  affirmance  of  -ihe  jndgmfflit.** 

[$  3496]  (c)  References  to  Record/"  Under 
many  roles  of  court  it  is  necessary  that  reference 
should  be  made  to  the  record  by  pages  for  the 
purpose  of  pointing  out  the  errors  complained  o£;'^ 
otherwise  the  assignment  of  error  may  be  disre- 
garded.°' 

[$  3496]  (3)  Specification  of  Errors  i'^— (a) 
Goieral  Rule.  The  errors  for  which  a  reversal  is 
sought  should  be  specifically  pointed  out  in  the 
brief  ;°*  and  under  some  rules  of  court  each  error 
intended  to  be  ui^d  must  be  numbered  and  set  out 
separately  and  particularly,"'  while  under  others 
every  brief  shall  be  accompanied  by  a  classification 
of  the  questions  discussed.'*  The  reviewii^  court  is 
not  required  to  search  the  record  for  prejudicial  er- 
ror;'^ and  as  a  general  rule,  except  where  errors  are 
jurisdictional,'*  or  in  cases  of  the  gravest  charac- 
ter,** errors  not  presented  in  the  brief  will  be  con- 
sidered as  waived.""  Nevertheless  it  has  been  held 
that,  where  an  attempt  has  been  made  in  good  faith 
to  point  out  the  errors  in  s  ruling,  although  the  real 
g^und  is  not  clearly  pointed  out,  the  court  will  re- 
verse where  the  ruling  is'  erroneous  and  prejn- 
oial.** 

[$  3497]     (b)    Applications  of  Role.    Pleadings. 


Objections  to  pleadings  must  point  out  in  what  re- 
spect they  are  defective.**  Where  neither  the  af- 
fidavit upon  which  the  conviction  is  based,  nor  the 
motion  in  arrest  questioning  its  sufBciency  to  state 
a  public  offense,  is  set  out  in  the  brief  of  aceased, 
and  no  attempt  is  made  to  state  therein  the  sub- 
stance of  either,  as  required  by  rule  of  court, 
no  question  as  to  the  sufficiency  of  the  charge  to 
state  an  offense  is  presented.?'  If  the  information 
charges  a  different  offense  from  that  for  which 
accused  was  committed  for  trial,  the  variance  should 
be  pointed  out  in  his  brief  and  called  to  the  eoiirt's 
attention.'* 

Admiasim  or  rejection  of  evidence.  If  error  is 
alleged  in  the  admission  or  rejection  of  evidence,  a 
general  statement  that  the  court  erred  in  admitting 
or  rejecting  is  not  sufficient."  Under  some  rales 
of  court  if  appellant  fails  to  specify  the  page  or  line 
of  the  record  where  the  ruling  excluding  or  admit- 
ting evidence  may  be  found,  the  court  will  not 
search  the  record  to  find  it,  but  will  treat  it  as 
waived." 

Sufficiency  of  evidence  to  snstain  verdict.  If  the 
error  relied  on  is  insufficiency  of  evidence  to  sup- 
port the  verdict,  it  is  essential  that  the  brief  should 
point  out  wherein  the  evidence  is  insufficient."    Ac; 


4».  HasUtt  V.  State,  176  Ind.  126, 
93  KE  669  (holding  that,  where  no 
part  of  the  evidence  Is  set  out  in  the 
briefs  and  only  an  excerpt  from  one 
of  the  Instructions,  the  court  on  ap- 
peal Is  not  bound  to  search  the  record 
for  errors,  and,  under  rule  22  pre- 
scribing the  requisites  of  appellant's 
brief,  It  may  affirm  the  judgrment). 

so.  In  olvU  cama  'see  Appeal  and 
Error  {  1586. 

51.  Cal. — Peo.  y.  Balmaln,  16  Cal. 
A.  28,  116  P  303. 

Ida. — State  v.  Jones,  28  Ida.  428, 
164   P  378. 

Ind.— Thain  v.  State,  182  Ind.  345, 
106  NE  690:  Harlan  v.  SUte,  134 
Ind.  339,  33  NE  1102. 

Okl.— Wood  v.  State,  4  Okl.  Cr.  486, 
112  P  11,  45  LRANS  673;  Cox  v. 
State.  3  Okl,  Cr.  129,  104  P  1074,  105 
P  369. 

S.  D. — State  v.  Doran,  28  S.  D. 
486,    134   NW   63. 

Tenn. — ^Hughes  y.  State,  126  Tenn. 
40,    148    SW   643.   AnnCasl913D   1262. 

Wis. — Meehan  v.  State,  119  Wis. 
621.   97  NW  173. 

Wyo. — Long  v.  State,  16  Wyo.  262, 
88   P   617. 

52.  Peo.  V.  Balmaln,  16  Cal.  A.  28, 
116  P  303;  State  v.  Jones,  28  Ida. 
428,  164  P  378;  Hughes  v.  State, 
126  Tenn.  40,  148  SW  643,  AnnCas 
19130  1262. 

53.  In  dvU  oaaas  see  Appeal  and 
Error  {  1588  et  seq. 

64.  U.  S.— Betts  v.  U.  S.,  132  Fed. 
228.  65  CCA  462. 

Ark.— Reed  v.  SUte,  103  Ark.  891, 
147  SW  76,  AnnCasl914B  811 

Cal.— Peo.  V.  Hadley,  165  P  442; 
Peo.  V.  Cebulla,  137  Cal.  814,  70  P 
181;  Peo.  V.  McLean,  135  Cal.  306. 
67  P  770;  Peo.  v.  Valencia,  27  Cal.  A. 
407,  150  P  68:  Peo.  v.  Iden,  24  Cal. 
A.  627,  142  P  117;  Peo.  v.  Selfert, 
14  Cal.  A.  102,  111   P  270. 

Fla. — Lewis  V.  State,  66  Fla.  64,  45 
S  998 

Ga.— Mayson  v.  State,  124  Ga.  789, 
53  SE  321;  Tarver  v.  State,  123  Ga. 
494,  61   SE  601. 

Ida.— State  v.  Harris,  18  Ida.  620, 
111  P  406. 

III.— Peo.  V.  Hohlmer,  271  111.  615, 
111  NE  599;  Peo.  v.  Goodrich,  251 
in.  558.  96  NE  542;  Hereford  v. 
Peo.,   197  111.  222.   64  NE  310. 

Ind. — Anderson  v.  State,  179  Ind. 
590,  101  NE  84:  Dorsey  v.  State,  179 
Ind.  531.  100  NE  369:  Rlley  v.  State, 
149   Ind.   48.   48  NE  845. 

Ind.  T.— Wilcox  V.  U.  S.,   7  Ind.  T. 


86,    108    SW    774. 

Iowa. — State  v.  Frutlger,  167  Iowa 
560,   149  NW  634. 

Kan. — State  v.-  Keenan,  (A.)  66  P 
102. 

Ky. — Com.  v.  Fore,  168  Ky.  465, 
165    SW   676. 

Mich.— Peo.  V.  Martin,  lit  Mich. 
881.    142    NW    592. 

Miss. — Davis    V.    State,    67    S    662. 

Mo.— SUte  V.  Hides,  92  Mo. -431, 
4   SW  742. 

Mont. — SUte  V.  Lewis,  52  Mont. 
495,  159  P  415;  State  v.  Shet>phard, 
23   Mont.   323,   58   P   868. 

Nebr. — SUte  v.  Roy.  94  Nebr.  690, 
144  NW  169. 

N.  C. — State  V.  Register,  133  N.  C. 
746,    46    SE   21. 

Okl.— Manning  ,  V.  U.  S.,  14  Okl. 
604,  78  P  92;  Loche  v.  SUte,  10 
Okl.  Cr.  596.  140  P  434;  Ostendorf 
V.  State,  8  Okl.  Cr.  360.  128  P  143: 
Wood  y.  State.  4  Okl.  Cr.  436,  112 
P  11.  rs  LRANS  673;  Price  V.  tf.  S., 
2  Okl.  Cr.  449,  101  P  1036,  139  AmSR 
930. 

Philippine.— U.  8.  v.  Ll-Dao,  2  Phil- 
ippine 458. 

S.  D. — State  V.  Syverson,  37  S.  D. 
493,   159  NW  40. 

Tex. — Brooks  v.  State,  (Cr.)  45 
SW    488. 

Wash. — State  v.  Devlne,  6  Wash. 
687.    34    P    154. 

Wis. — Meehan  v.  State,  119  Wis. 
621.  97  NW  173. 

Wyo. — Patrick  v.  State,  17  Wyo. 
260.   98   P   588,    129   AmSR   1009. 

[a]  Waiver. — Although  the  court 
may  waive  compliance  with  the  rule 
requlripg  plaintiff  in  error  to  point 
out  his  exceptions  In  a  brief  as  to 
matters  at  the  foundation  of  the 
prosecution.  It  will  not  do  so  as  to 
technical  exceptions  to  the  admission 
of  evidence.  Tubbs  v.  U.  S.,  105 
Fed.  59.  44  CCA  357. 

55.  State  v.  Shepphard,  23  Mont. 
323.  58  P  868;  State  v.  Allen,  28 
Mont.  118.  57  P  725. 

60.  Miller  v.  Com.,  164  Ky.  201, 
157  SW  373. 

67.  Peo.  v.  Stein.  23  Cal.  A.  108, 
137  P  271;  Peo.  v.  Measor,  20  Cal.  A. 
339.  128  P  1016. 

58.  Morrison  v.  State,  7  Okl.  Cr. 
242.  123  P  169. 

se.  State  V.  Meshek,  61  Iowa  316, 
16  NW  143  (where  It  was  said  that 
the  rules  as  to  the  specification  of  er- 
rors are  less  strict  In  criminal  than 
In  civil  actions,  and  particularly  in 
capital   cases,    where   the   court   will 


examinei  the  whole  record  for  er- 
ror); Morrison  v.  SUte,  7  Okl.  O. 
242,  128  P  169. 

eo.  Ark.— Reed  v.  State,  103  Ark. 
391,  147  SW  76.  AnnCasl914B  811. 

Cal. — ^Peo.  V.  Duncan,  22  Cal.  A.  480. 
134  P  797.  ' 

Ga. — Mayson  v.  State,  124  Ga.  789. 
53  SE  321;  Williams  v.  SUte,  121 
Oa.   169.  48  SE  906. 

111.- Peo.  y.  Hohlmer,  271  111.  615, 
111  NE  599:  Hereford  v.  Peo.,  197 
111.  222,  64  NE  310;  Peo.  v.  Gilmore. 
196  111.  A.  148  [aff  273  III.  143,  112 
NE  458]. 

Ind. — CJarmody  v.  State,  178  Ind. 
168,  98  NE  870;  Myers  y.  SUte,  171 
Ind.  673,  87  NE  141;  Powers  v.  SUte, 
87   Ind.    144. 

Iowa. — State  v.  Frutlger,  167  Iowa 
650.   149   NE  634. 

N.  C. — State  V.  Register,  133  N.  C. 
746,    46   SE   21. 

Okl. — Morrison  v.  State,  7  Okl.  O. 
242.  123  P-  169;  Wood  v.  State,  4 
Okl.  Cr.  436,  111  P  11,  45  LRANS 
673. 

Tex. — Brooks  y.  State,  (Cr.)  45 
SW  488. 

ei.  Easterlln  T.  SUte,  43  Fla.  565, 
31    S    350. 

6S.     See  cases  infra  notes  63,  64. 

63.  Myers  v.  State,  171  Ind.  673. 
87  NE  141. 

04.  Peo.  v.  Selfert.  14  Cal.  A.  102. 
Ill  P  270. 

06.  Peo.  v.  Guaragna,  23  Cal.  A. 
120,  137  P  279:  Robinson  v.  State. 
(Ind.)  113  NE  306:  SUte  v.  Shephard. 
80   S,    D.    219,    138   NW    294. 

[a]  Oronping  of  asdgiunenta.— 
Where  appellant's  brief  does  not  dis- 
close a  particular  point  concerning 
some  eighteen  rulings  on  evidence  as- 
signed as  error,  but  merely  refers 
to  the  pages  and  folios  of  the  tran- 
script where  the  rulings  and  objec- 
tions are  found,  the  appellate  court 
will  not  review  such  alleged  error. 
Peo.  v.  Guaragna,  23  Cal.  A.  120.  137 
P    279. 

[b]  Srror  la  pexnltUnf  oross-ez- 
unlnatlon  as  to  other  crimes  cannot 
be  reviewed  where  appellant's  brief 
did  not  set  out  the  substance  of  any 
question  asked  or  any  ruling  of  the 
court  on  the  matter.  Dorsey  v. 
SUte.     179     Ind.     531,    100     NE    369. 

BO.  Cheek  v.  State,  171  Ind.  98. 
85  NE  779;  Tisdale  v.  State.  167 
Ind.  83.  78  NE  324;  State  v.  Win- 
standley.  151  Ind.  495.  51  NE  1054. 

87.  Tisdale  y.  State.  167  Ind.  83. 
78  NE  324;  State  v.  Lewis.   52  Mont. 
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§§  3497-3498] 


CRIMINAL  LAW 


[17  C.  J.]     189 


cording  as  the  rales  of  court  may  provide,  there 
should  be  a  condensed  recital  of  the  evidence  in  nar- 
rative form  so  as  to  present  the  substance  clearly 
and  concisely,**  and  the  brief  should  fairly  state 
the  material  evidence,**  and  recite  that  all  the  ma- 
terial evidence  is  set  forth  in  the  brief."* 

Instnctioiis.  Except  where  otherwise  provided 
by  statute,^'  the  specific  errors  in  giving  or  refusing 
isstmctions  must  be  pointed  out  in  the  brief." 
Ordinarily  a  mere  statement  that  instructions  given 
were  erroneous  amounts  to  a  waiver  of  the  error, 
if  any,^*  unless  the  instructions  are  fundamentally 
wrong.''*  However,  it  has  been  held  that,  where  a 
ehai^  is  assigned  as  error,  and  the  assignment  is 
Dot  entirely  abandoned,  but  is  insisted  upon  in  the 
briefs  in  good  faith,  although  the  real  ground  on 
which  it  is  «Toneous  is  not  clearly  pointed  out,  the 
eourt  win  reverse  the  judgment,  where  such  instruc- 
tion is  erroneous  and  prejudicial.'*  According  to 
gome  rules  of  court,  instructions  should  be  set  out  in 
full  in  the  brief;"  and  where  this  requirement  is  not 
complied  with  no  question  in  respect  to  the  pro- 
priety of  giving  or  refusing  the  instructions  is 
raised."  Where  instructions  are  complained  of,  but 
appellant's  brief  does  not  set  out  the  evidence  in 
narrative  forin  when  required  by  rule  of  court,  only 
the  applicability  of  the  instructions  to  any  part  of 
the  evidence  competent  under  the  issues  can  be  con- 


sidered on  appeal." 

Motions  in  general.  The  errors  assigned  on  the 
overruling  of  motions  not  set  out  in  the  brief  as 
required  by  rule  of  court  will  not  be  reviewed." 

Setting  out  motion  for  new  toriaL  Under  some 
rules  of  court  the  brief  must  set  out  the  motion  for 
a  new  trial,  or  the  substance  of  it,  in  order  to 
obtain  a  review  of  all  questions  proper  to  be  brought 
up  for  review  through  the  medium  of  a  motion  for  a 
new  trial.*"  By  failure  to  ^comply  with  this  rule, 
appellant  waives  his  right  to  consideration  of  any 
matter  set  out  in  the  motion.**  Merely  referring 
to  the  page  of  the  record  where  the  motion  for  a 
new  trial  can  be  found  is  not  a  sufficient  compliance 
with  the  rule.** 

[$  3498]  (4)  Stating  Beasons  Wliy  BnUngs 
Are  Eironeoiis.**  Courts  are  entitled  always  to  a 
conscientious  and  earnest  effort  on  the  part  of  coun- 
sel to  aid  them  in  the  decision  of  cases,**  and  the 
rule  is  well  settled  that,  in  addition  to  specifying  the 
alleged  error  complained  of,  the  brief  should  state 
reasons  to  show  why  the  rulings  complained  of  are 
erroneous.**  It  is  not  sufScient  merely  to  call  at- 
tention to  alleged  errors  and  recite  that  they  are 
such.**  Ordinarily  the  court  will  consider  as  waived 
all  assignments  of  error  in  support  of  which  no  rea- 
sons are  stated,*'  unless  the  error  is  so  glaring  or 
patent  that  no  argument  is  needed  to  demonstrate 


4>6.  169  P  41B;  Brooks  v.  State,  (Tex. 
Cr.)    45  SW  488. 

68.  Carmody  v.  State,  178  Ind.  158, 
i%  HE  870:  Dillon  V.  State,  48  Ind. 
A.  495,    96    NB:  171. 

es.  state  V.  Syverson,  37  S.  D. 
493.    159    NW   40. 

TO.  State  v.  Carmel,  3<  S.  D.  298, 
154  NW   804. 

71.  State  T.  LundhlKh,  30  Ida.  366, 
164  P  690  (holding  that  under  Rev. 
Codes  {  7946,  written  charges  pre- 
sented and  requested  by  either  the 
state  or  defendant  are  deemed  ex- 
cepted to.  and  this  court  may  exam- 
ine such  charges,  whether  assigned 
as  error  in  the  brief  of  appellant  or 
not). 

7a..  Peo.  V.  Chutnacut,  141  Cal. 
682,  75  P  840;  Peo.  V.  Howard,  3 
Cal.  A.  S6,  84  P  462;  Peo.  v.  Hohl- 
mer,  271  111.  516,  111  NB  699;  Here- 
ford v.  Peo.,  197  111.  222.  64  NB 
110;  Knapp  v.  State,  168  Ind.  163, 
79  NB  1076,  11  AnnCas  604;  Powers 
V.  State,  87  Ind.  144;  Wood  v.  State, 
4  Okl.  436.  112  P  11,  45  LRANB 
S73. 

[a]  Tlraa,  on  appeal  from  a  con- 
Tictlon  of  homicide,  appellant's  brief 
nrglns  as  objections  to  the  instruc- 
tions that  they  were  wrong  as  given 
without  giving  more,  that  they  failed 
properly  to  inform  the  Jury  on  the 
law  of  Involuntary  manslaughter,  and 
tluit,  so  far  as  they  related  to  that 
subject,  they  did  not  enlighten,  but 
misled  the  jury,  was  too  general  in 
its  statements  to  present  any  ques- 
tion to  the  supreme  court.  Powers 
T.    State,    87    Ind.    144. 

73.  Veo.  v.  Hohimer,  271  111.   515, 

111  NE  599. 

74.  Wood  v.  State,  4  Okl.  Cr.  4S6, 

112  P  11,  45  LiRANS  678;  Musgraves 
V.  State,  3  Okl.  Cr.  421,  106  P  544. 

76.  Easterlln  v.  State,  43  Fla.  665, 
"  S  350.  ^  „.   ^, 

T8.  Cal. — ^Peo.  v.  Duncan,  22  Cal. 
A.  480.  184  P  797  (holding  that  the 
court  is  not  called  on  to  examine  in- 
structions, the  refusal  of  which  Is 
complained  of,  they  being  referred  to 
In  appellant's  brief  only  by  their 
numbers).  „  „.,,.,„ 

ni ^Peo.    v.    Conners,    246    111.    9, 

92  NE  567  (holding  that  it  is  Im- 
proper for  appellant  In  copying  an 
instruction  objected  to  in  his  brief 
to  omit  a  clause  thereof  and  to  dis- 
CTiaa  only  the  last  sentence  discon- 
nected froin  what  preceded  It.  such  a 


method  of  discussing  instructions  be- 
ing neither  commendable  In  counsel 
nor  helpful  to  the  court). 

Ind.---Radley  v.  State,  174  Ind.  646, 
92  NB  641. 

Kan. — State  v.  Keenan,  (A.)  65  P 
102. 

Mont. — State  v.  Newman,  84  Mont. 
434,  87  P  /462:  State  v.  Morrison, 
34  Mont.  75,  85  F  738. 

Okl. — Musgraves  v.  State,  8  Okl. 
Cr.   421,   106  P  544.' 

77.  See   cases   supra   note   76. 

78.  Meno  v.  State,  (Ind.)  114  NB 
689 ;  Robinson  v.  State,  (Ind.)  113  NB 
306.  And  see  State  v.  Jones,  28 
Ida.  428.  164  P  378  (holding  that, 
where  no  reference  is  made  in  the 
brief  to  the  folio  of  the  transcript 
where  the  evidence  relied  on  can  be 
found,  as  required  by  rule  of  court, 
such  evidence  will  not  be  considered 
by  the  reviewing  court  in  connection 
with  an  offered  Instruction  refused 
by  the  lower  court). 

79.  I^ay  v.  State.  180  Ind.  1,  102 
NE  274;  Mercer  v.  State,  179  Ind.  426, 
101    NB   484. 

[a]  Bole  applied  with  respect  to: 
(1)  Motions  in  arrest  of  Judgment. 
Mercer  v.  State,  179  Ind.  426.  101 
NB  484.  (2)  Motions  to  quash  affl- 
davits  on  which  prosecutions  are 
based.  Lay  v.  State,  180  Ind.  1,  102 
NE  274. 

80.  White  v.  State,  182  Ind.  686, 
107  NB  674;  Anderson  v.  State,  179 
Ind.  590,  101  NB  84;  Ward  v.  Stote. 
179  Ind.  524,  101  NB  809;  Carmody 
v.  State,  178  Ind.  168,  98  NE  870; 
Lee  V.  State,  177  Ind.  233,  97  NE 
786;  Gilmore  v.  State,  177  Ind.  148, 
97  NE  422;  Scott  v.  State,  176  Ind. 
382,  96  NE  125;  Messel  v.  State,  176 
Ind.  214,  96  NB  666.  See  also  Appeal 
and  Eh-ror  !  1430. 

[a]  Thus  (1)  alleged  errors  In 
the  giving  of  instructions  and  in  the 
admission  and  exclusion  of  evidence 
cannot  be  reviewed,  where  neither 
defendant's  motion  for  a  new  trial 
nor  the  substance  of  it  is  set  out  in 
the  brief  as  required  by  Sup.  Ct. 
Rules  rule  22  cl  5  (55  NB  vl),  to 
show  that  the  rulings  were  then  pre- 
sented to  the  trial  court  for  correc- 
tion. Scott  V.  State,  176  Ind.  382, 
96  NE  125.  (2)  An  assignment  of 
error  complaining  of  the  court's  rul- 
ing on  a  motion  for  a  new  trial  was 
unavailable,  where  the  motion  or  the 
substance  thereof  was  not  set  out  in 


the  brief.  Holler  v.  State,  182  Ind. 
268,  106  NB  364. 

81.  Barnett  v.  State.  177  Ind.  461. 
97  NB  630. 

88.  Lee  V.  State,  177  Ind.  232,  97 
NB  786. 

83.  lA  dvU  <)••••  see  Appeal  and 
Error  9  1591. 

84.  Blllingsley  v.  Peo.,  86  111.  A. 
233   (per  WIndes,  J.). 

85.  C^I. — ^Peo.  V.  Cniutnacut,  141 
C:al.  682,  76  P  340;  Peo.  v.  Cebulla, 
137  Cal.  314.  70  P  181;  Peo.  v.  Mc- 
Lean, 135  Cal.  <06,  67  P  770;  Peo.  v. 
Valencia,  27  Cal.  A.  407,  150  P  68; 
Peo.  v.  Rollings.  14  C^al.  A.  134,  111 
F  123;  Peo.  v.  Bordet,  13  Cal.  A.  426. 
110  P   155. 

Colo. — Glano  v.  Peo.,  30  Colo.  20, 
69  P  504. 

Fla.— Lewis  v.  State.  65  Fla.  54,  46 
S  998 

111.— Peo.  V.  Goodrich,  251  111.  558. 
96  NE  542;  BUllngsley  v.  Peo.;  86 
111.  A.   233.. 

Ind. — Powers  v.   State,  87  Ind.  144. 

Okl. — Welch  V.  State,  9  Okl.  Cr.  83, 
130  P  614;  Ostendorf  v.  State,  8  Okl. 
Cr.  360,  128  P  143;  Anderson  v.  State. 
8  Okl.  Cr.  90,  126  F  840,  AnnCasl914C: 
314;  Warren  v.  State.  6  Okl.  Cr.  1, 
115   P   812,    34    LRANS    1121. 

S.  D.— State  v.   Uren,  162  NW  746. 

Wash. — State  v.  Ilomakl,  40  Wash. 
629,    82    P    873. 

[a]  InatfOBtloBa. — ^Where  counsel 
rely  upon  error  in  the  givlngi  or  re- 
fusing of  an  instruction,  the  brief 
should  call  attention  to  the  facts 
and  the  law  in  a  manner  sufllcient  to 
show  In  what  way  the  giving  or  re- 
fusing of.  the  instructions  injured  de- 
fendant. Peo.  V.  Bmmons,  13  Cal.  A. 
487,    110   P   151. 

[b]  Evldeaoe. — ^A  mere  statement 
that  a  reversal  is  asked  and  that  the 
court  erred  in  admitting  evidence, 
without  giving  any  reason  or  citing 
any  authorities,  and  without  any  ar- 
gument showing  how  the  court  erred, 
is  not  sufllcient.  Peo.  v.  Cebulla,  137 
Cal.    314,   70  P  181. 

86.  McCall  v.  State,  55  Fla.  lOlt, 
46    S    321. 

87.  Peo.  v.  McLean,  136  Oal.  .^06, 
67  F  770  (holding  that  assignments 
of  error  as  to  rulings  on  examination 
of  witnesses  referred  to  in  the  brief 
as  errors  in  the  examination  of  a 
certain  witness,  without  reasons  as  to 
why  the  rulings  were  erroneous,  will 
not  be  considered);  McCall  v.  SUte, 
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it.**  However,  while  the  court  is  not  bound  to  con- 
sider questions  not  discussed  in  the  briefs,  neverthe- 
less it  may  do  so.*' 

[$  3499]  (6)  Oitatioii  of  Anthony.**  It  is 
very  generally  required  that  so  far  as  is  possible 
the  reasons  assigned  should  be  supported  by  t^ie 
citation  of  authorities,*'  an(^,  in  some  jurisdictions, 
that  the  brief  should  designate  the  volume  and  page 
where  the  report  of  the  ease  may  be' found." 

[{  3500]  (6)  Urging  Points  Not  Baised  in 
Trial  Oouxt  or  Not  Assigned  as  £rror.°^  Although 
court  rules  permit  an  objection  to  jurisdiction  to  be 
taken  for  the  first  time  on  appeal,  it  is  just  to  the 
other  side  that  the  matter  should  at  least  be  pre- 
sented in  appellant's  brief  instead  of  being  submit- 
ted orally  in  the  appellate  court."* 

[$  3501]  c.  Reply  and  Supplemental  Briefs."" 
Jn  the  absence  of  a  reply  brief  to  an  additional 
statement  in  respondent 's  brief,  the  additional  state- 
ment will  be  taken  as  true."*  Statements  of  mat- 
ters of  record  necessary  for  consideration  of  the 
questions  raised  which  are  omitted  from  the  original 
brief  cannot  be  supplied  in  a  reply  brief."^  Or- 
dinarily points  or  objections  cannot  be  raised  for  the 
first  time  in  reply  or  in  supplemental'  briefs.**  The 
roles  of  court  which  require  appellant  in  his  orig- 
inal brief  to  disclose  all  errors  relied  on  cannot  be 
evaded  by  additional  briefs."  However,  it  is  within 
the  discretion  of  the  court  to  allow  errors  to  be 
niged  before  it  in  a  supplemental  brief,  although  not 
mentioned  or  assigned  in  the  principal  brief  on  the 

[?  3502]    d.    Service  of  Briefs.*    Rules  of  court 


usually  require  copies  of  briefs  of  appellants  or 
plaintiffs  in  error  to  be  served  on  the  opposite 
party.*  The  penalty  for  noncompliance  with  this 
rule  depends  of  course  upon  the  provisions  of  the 
particular  rule  of  court.*  In  some  jurisdictions  it 
is  held  that  on  noncompliance  with  a  rule  of  court 
requiring  service  of  a  copy  of  the  brief  upon  the 
attorney-general  in  all  cases  where  the  state  is  a 
party,  the  writ  of  error  will  be  dismissed/  although 
the  failure  to  serve  the  attorney-general  was  the  re- 
sult of  inadvertence  and  mistake,*  and  although 
service  had  been  made  upon  the  prosecuting  ofi&cer 
of  the  proper  county.^  Where  a  criminal  appeal  in- 
volves only  the  retaxing  of  costs,  it  will  be  dismissed 
on  the  failure  of  plaintiff  in  error  to  prepare  and 
serve  briefs  on  the  county  attorney  or  the  attor- 
ney-general and  file  proof  of  service  in  the  appe- 
late court  under  rules  of  court  providing  that  the 
supreme  court  may  continue,  dismiss,  or  afiSrm  the 
cause  on  appeal  where  briefs  have  not  been  pre- 
pared and  served  on  the  county  attorney  or  attor- 
ney-general and  proof  of  services  filed  with  the  clerk 
of  the  court.* 

[$  3503]  0.  Time  of  Filing  Briefs.*  The  time 
within  which  briefs  are  to  be  filed  in  the  appel- 
late court  is  very  generally  prescribed  by  statutes 
and  rules  of  court." 

Effect  of  failure  to  fie  in  time  depends  on  the 
particular  statute  or  rule  of  court  of  the  jurisdic- 
tion where  the  question  arises.*^ 

Excuse  for  d«ay.  Failure  to  file  a  brief  within 
the  time  required  by  rule  of' court  is  not  excused 
because  the  record  is  incomplete  or  not  agreed 


65  Fla.  108,  48  S  321  (holding  that 
*a  assignment  of  error  predicated  on 
the  denial  of  a  motion  for  a  new 
trial  will  be  treated  as  abandoned. 
where  plaintiff  in  error  simply  states 
in  his  brief  that  the  motion  should 
have  been  granted);  Powers  v.  State, 
SI  Ind.  144;  State  v.  Uren,  (8.  D.) 
162  NW   745. 

88.  McCall  T.  State,  es  Fla.  108, 
46  S  321. 

89.  Peo.  V.  Rollins,  14  Cal.  A.  134. 

111  P    123. 

Mk  In  dvU  eaaes  see  Appeal  and 
Error  {   1593. 

•1.  McCall  V.  State.  66  Fla.  108. 
46  S  321:  Lewis  v.  State,  66  Fla. 
64,  46  S  998;  Bllllngsley.  v.  Feo.,  86 
III.  A.  238;  Hlsaw  v.  State,  (Okl. 
Cr.)  166  P  636;  Anderson  v.  State,  8 
Oltl.  Cr.  90.  126  P  840,  AnnCasl914C 
314;  Hawkins  v.  State,  7  Okl.  Or. 
886,  123  P  1024;  Warren  v.  State,  6 
Okl.  Cr.  1.  115  P  812,  84  LRANS 
1121;  Wood  V.  State,   4  Okl.  Cr.   436, 

112  P  11,  46  LRANS  673;  Long  v. 
State,  15  Wyo.  262,  88  P  617.  Sea 
also  statutes  and  rules  of  courts. 

9a.  Tucker  v.  State,  9  Okl.  Cr. 
665,  182  P  689;  Wadsworth  v.  State, 
9  Okl.  Cr.  84,  ISO  P  808:  Ryan  v. 
State.  8  Okl.  Cr.  623.  129  P  686;  Johns 
V.  State,  8  Okl.  Cr.  686,  129  P  461. 

93.  b  eMl  MMMi  see  Appeal  and 
Error   I    1594. 

9*.  State  V.  Tate,  169  N.  C  373, 
85  SB  383. 

Hi  oivU  oaaaa  see  Appeal  and  Er- 
ror {   1594. 

95.  In  appeals  In  olvil  aetions  see 
Appeal  and  Error  i|  1598,  1599. 

98.  State  V.  Uren,  (8.  D.)  162 
NW  745. 

07.  Fox  V.  State,  (Ind.)  116  NB 
295;  Ogle  v.  State,  178  Ind.  672,  100 
NE  6. 

98.  Peo.  V.  Gray,  261  111.  431,  96 
NE  268;  Peo.  v.  Qilmore,  196  111.  A. 
148  taff  273  III.  143,  112  NE  458]; 
Leach  V.  State,  177  Ind.  234,  97  NE 
792;  State  v.  Honti,  (Vt.)  99  A  264, 
266. 

"To  allow  an  entirely  new  point  to 


be  thereafter  made  under  the  guise 
of  a  'reply  brief  would\be  In  effect 
granting  a  reargument  to  enable 
counsel  to  present  a  new  question, 
which  is  contrary  to  our  rule.  State 
V.  Monti,  supra. 

99.  State  v.  Frutiger,  167  Iowa 
550,    149    NW    634. 

I.  State  T.  Paysse,  80  Wash.  60S, 
142  P  3. 

a.  &I  olvU  oasea  see  Appeal  and 
Error  9   1601. 

3.  See   rules   of  courts. 

4.  See  infra  notes  6-8. 

5.  State  V.  Burgy,  22  Ida.  686,  126 
P  779;  Wilhelm  ▼.  State,  13  Wyo. 
511,    81    P   882. 

6.  Wllljelm  V,  State,  13  Wyo.  511. 
81    P    882 

7.  Wilhelm  ▼.  SUte.  13  Wyo.  611, 
81   P  882 

8.  Foust  V,  Terr.,  10  Okl.  214,  61 
P   923 

9.  Zn  dvU  OMIM  see  Appeal  and 
Error  i  1603. 

10.  See  statutes  and  rules  of 
courts. 

"Reasonable  rules  of  procedure  in 
appellate  courts  .  .  .  are  not  uncon- 
stitutional, but  are  necessary  to  avoid 
unreasonable  delays,  as  well  as  for 
the  purpose  of  an  orderly  and  intel- 
ligent presentation  of  a  cause  for  de- 
termination." -  Grlppen  v.  State,  20 
Wyo.  486,  493/  122  P  764,  128  P 
622. 

[al  OonvtmoUon  of  parUonlar 
atatate.— Under  Sup.  Ct.  Rules  rule 
21,  as  amended  June  20,  1901,  au- 
thorizing the  filing  of  briefs  by  ap- 
pellee in  criminal  cases  within  one 
hundred  and  twenty  days  after  sub- 
mission, a  brief  by  the  state  on  the 
appeal  of  accused  flied  one  hundred 
days  after  submission  is  filed  in  time. 
Baker  v.  State,  174  Ind.  708,  93  NB 
14. 

II.  See  cases  infra  this  note. 

[a]  b  OaUfomia  (1)  where  ap- 
pellant falls  to  file  his  brief  with- 
in the  time  prescribed,  the  court  is 
under  no  obligation  to  examine  the 
record,  but  may  affirm  the  Judgment 


appealed  from.  Peo.  v.  Measor,  20 
Cal.  A.  389,  128  P  1016;  Peo.  v. 
Merle,  17  Cal.  A.  366,  119  P  674.  {2) 
The  proper  and  efficient  administra- 
tion of  the  penal  laws  of  the  state 
require  a  speedy  disposition  of  all  ap- 
peals In  criminal  cases.  Peo.  v.  Mea- 
sor,   20    Cal.   A.    339,    128    P   1016. 

[b]  In  Tllliiiria  the  rule  aa  to  the 
time  of  filing  a  brief  is  not  applied 
as  strictly  in  criminal  as  In  civil 
cases.     Pressor   v.   Peo.,   98    111,    406. 

[c]  In  the  Tnflian  TarzltoTr  where 
appellant  falls  to  file  his  brief  within 
the  time  allowed  by  rule  of  court, 
and  on  being  given  additional  time 
still  falls  to  file  the  same  within  such 
time,  his  appeal  will  be  dismissed. 
Poe  T.  U..  S.,  6  Ind.  T.  142,  89  SW 
1020. 

[d]  IB  XujrUBd  It  has  been  held 
tliat  a  rule  of  court  requiring  afBrm- 
ance  on  failure  of  appellant  to  file 
bis  brief  within  the  time  prescribed 
by  the  rule  will  not  be  rigidly  en- 
forced In  a  capital  case.  Deems  v. 
State.  127  Md.  624,  96  A  878. 

[e]  In  KOBtana  it  has  been  held 
that, '  where  there  is  no  good  excuse  • 
for  noncompliance  with  the  rule,  the 
case  will  be  dismissed  on  motion. 
State  v.  Franceschi,  32  tSnnX.  495,  81 
P  12. 

[f]  In  OUahoaiB  briefs  must  be 
filed  on  appeal  within  the  time  pre- 
scribed by  the  rules,  or  an  extension 
of  time  applied  for;  and  if  neither  is 
done  the  briefs  will  be  stricken  from 
the  record.  Presley  v.  State,  4  Okl. 
Cr.   378,   ill  P  1019. 

[g]  IB  Bonth  Sakot*  where  the 
failure  of  the  attorneys  of  llccused 
appealing  from  a  conviction  to  pre- 
pare and  serve  the  abstract  and  brief 
within  the  time  fixed  by  the  rules 
of  the  supreme  court  was  not  excused 
except  as  shown  by  the  affidavit  of 
one  of  the  attorneys,  who  averred 
that  he  had  been  ill  after  the  time  tor 
the  serving  of  the  abstract  and  brief, 
and  no  abstract  or  brief  was  attempt- 
ed to  be  filed  or  served  until  nea.rly 
nine  months  after   notice  of  appeal. 
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npon,  in  the  absence  of  timely  applieation  for  an 
extension  of  time.*'  It  is  not  an  exonse  that  appel- 
lant was  without  means  to  print  the  brief  where  the 
record  shows  that  the  trial  court  authorized  the 
printing  of  the  brief  at  the  county's  expense.*^  On 
the  other  hand,  it  is  a  sufiScient  excuse  that  counsel 
for  defendant  removed  from  the  state  before  the 
time  to  file  briefs  had  expired,  and  that  defendant 
who  was  in  jail  procured  the  briefs  to  be  filed  upon 
learning  the  facts.**  However,  failure  of  plaintiff 
in  error  to  file  his  brief  within  the  time  required 
by  the  rules  is  not  jurisdictional,  but  may  be 
waived,*^  and  the  brief  may  be  considered  by  .the 
court  in  the  absence  of  a  proper  objection.**  De- 
fendant in  error,  if  he  desires  to  insist  upon  the 
objection  that  the  brief  was  not  filed  within  time, 
is  required  to  act  without  unreasonable  delay,*^  or 
he  will  be  held  to  waive  the  objection  that  might  be 
interposed.**  However,  the  objection  is  not  waived 
merely  because  the  motion  to  dismiss  was  not  filed 
nntil  after  the  filing  of  the  briefs;**  nor  by  the  fact 
that  the  attorney-general  stated  in  a  motion  to  dis- 
miss the  writ  of  error  as  one  of  the  grounds  that 
the  bill  of  exceptions  was  insnfScient  and  did  not 
purport  to  contain  all  the  evidence.'*  By  merely  ac- 
cepting service  of  brief  of  plaintiff  in  error  the  at- 
torney-general does  nQt  waive  failure  to  file  and 
Berve  the  same  within  the  required  t^me.'* 

On  >trikiiig  out  of  the  statement  of  facts  assign- 
ments of  error  should  be  reprinted  and  appellant 
given  a  reasonable  time  within  which  to  file  a  new 
brief." 

FaOnre  of  appellee  to  file  brief  In  time.  When 
appellee  fails  to  file  brief  within  the  time  provided 
i^  the  roles  of  court,  the  appellate  court  may  re- 

the  appeal  must  be  dlamlased  for  the 
inexcusable  neglect  of  the  attorneys. 
SUte  V.  Frazler,  26  S.  D.  383,  128  NW 
332. 

[h]  Xa  WTomlaf  a  petition  In  er- 
ror may  be  dismissed  for  failure  to 
flle  briefs  within  the  time  required 
by  the  rules  of  court.  Orlppen  v. 
State.  20  Wyo.  48«,  124  P  7«4.  128  P 
122. 

U.  Grlppen  v.  State,  20  Wyo.  48S, 
124  P  764.   128  P  622.  , 

18:  State  v.  Rowe,  36  Or.  79,  60 
P  208. 

14.  State  V.  Williams,  18  Wash. 
47.  SO  P  S80,  63  AmSR  869,  39  LRA 
821. 

15.  Nicholson  V.  State.  S3  Wyo. 
482,  153  P  749. 

IB.  Nicholson  ▼.  State,  23  Wyo. 
482.    153    P   749. 

17.  Nicholson  v.  State,  23  Wyo. 
482,   153  P  749. 

[al  Baaaoa  for  rals<^"A  con- 
trary application  of  the  rule,  by  al- 
lowing; an  unlimited  time  to  raise 
the  objection,  would  disregard  the 
reason  for  requiring  the  filing  and 
servins  of  briefs  within  a  specified 
time,  and  would  permit  the  defendant 
in  error  to  postpone  the  time  for  fll- 
hig  his  brief  Indefinitely."  Nicholson 
r.  State.  28  Wyo.  482,  486,  163  P 
749. 

[bl  VmMMOBaUs  a«l»7  lllTUti»t- 
•d^— Where  ten  months  were  allowed 
to  elapse  between  the  time  of  filing 
the  brief  and  the  filing  of  a  motion 
to  dismiss  for  failure  to  file  within 
the  time  required  by  rule  of  court, 
durlns  which  period  a  term  of  court 
was  held  at  which  the  case  might 
have  been  heard  but  for  the  seeming 
necessary  delay  in  filing  a  bill  of 
exceptions,  and  another  term  was 
convened  with  the  case  standing  upon 
the  docket  apparently  ready  for 
hearing  without  any  appearance  on 
behalf  of  defendant  In  error,  the  de- 
lay in  fUing  the  motion  must  be  held 
tzareasonable  and  a  waiver  of  the 
right  to  have  the  cause  dismissed  on 


verse  the. judgment  pro  forma,  unless  on  an  ex- 
amination of  the  record  it  deems  it  proper  to  decide 
the  case  on  its  merits.'*  But  where  accused  replied 
to  the  argument  of  the  state,  and  no  prejudice  is 
made  to  appear,  a  motion  to  strike  the  state's  argu- 
ment because  not  filed  in  time  will  be  overruled.'^ 

[$  3504]  f.  Cure  of  Defects  by  Brief  of  Op- 
posite Party."  Defects  or  omissions  in  the  brief 
of  one  party  may  be  cured  by  statements  in  the  brief 
of  his  advereary."  . 

.  [%  3505]  F.  Dismissal,  Suspension,  Hearing, 
and  Behearing — 1.  Dismissal — a.  By  Defendant. 
In  some  jurisdictions  the  view  is  taken  that  the 
right  of  appeal  is  a  personal  one,  and  that  defendant 
in  a  criminal  case  may  waive,  the  same  and  dismiss 
the  appeal.'^  However,  the  rule  in  most  jurisdic- 
tions seems  to  be  that  defendant  is  not  entitled  to 
withdraw  the  appeal  as  a  matter  of  right,  and  that 
the  question  of  withdrawal  is  largely  within  the  dis- 
cretion of  the  court,"  except  perhaps  in  cases 
where  the  consent  of  the  adverse  party  is  obtained.** 

[%  3606]  b.  By  Consent.  In  criminal  as  in  civil 
cases  an  appeal  usually  may  be  dismissed  or  with- 
drawn with  the  consent  of  all  the  parties.**  It  has 
been  held,  however,  that  while,  in  a  misdemeanor 
case,  an  appeal  may  be  withdrawn  by  counsel,  the 
attorney-general  consenting,  without  an  examination 
of  the  record  by  the  coun,  in  a  case  of  felony  it 
should  affirmatively  appear  that  the  prisoner  ad- 
visedly consents  to,  and  desires,  such  withdrawal.** 

[$  3507]  c  By  Court  Sua  Sponta.  The  court 
will  dismiss  an  appeal  or  writ  of  error  of  its  own 
motion  where  it  is  without  jurisdiction,**  and  is 
bound   to  do  so,  although   the  jurisdiction  is  not 


the  ground  of  delay  in  filing  a  brief. 
Nicholson  v.  State,  23  Wyo.  482,  163 
P  749. 

IS.  Nicholson  v.  State,  23  Wyo. 
482     163    P    749. 

li,  Grlppen  v.  State,  20  Wyo.  486, 
124   P   764,    128    P   622. 

ao.  Orlppen  v.  State,  20  Wyo.  486, 
124  P  764,  128  F  622. 

91.  Grlppen  v.  State,  20  Wyo.  486, 
124  P  764,  128  P  622. 

93.  SUte  V.  Syverson,  37  S.  D.  493, 
167  NW  40. 

83.  Centralia  v.  Knash,  183  III.  A. 
688. 

34.  State  V.  Foster,  136  Iowa  627, 
114  NW  36. 

35.  la  elvU  oases  see  Appeal  and 
Error  }  1609. 

36.  Moore  v.  State,  179  Tnd.  863, 
101  NE  295;  Michael  v.  State,  178 
Ind.  676,  99  NE  788;  Teeple  v.  State, 
171  Ind.  268,  86  NE  49. 

ta]  Thiu,  noncompliance  with  the 
requirement  of  setting  out  the  motion 
for  a  new  trial  Is  cured  by  the  brief 
for  the  state  setting  out  the  sub- 
stance of  the  motion,  and  discussing 
on  the  merits  the  question  raised  by 
the  overruling  of  It.  Moore  v.  State, 
179    Ind.    353.    101    NE    295. 

37.  Rivera  v.  State,  (Tex.  Cr.)  105 
SW  193;  Wartelsky  v.  State,  38  Tex. 
Cr.  629.  44  SW  610. 

[a]  In  Oklahoma  it  has  variously 
been  held  (1)  that  the  right  of  ap- 
peal, being  a  privilege  granted  by 
the  laws  of  the  state  to  persons  con- 
victed of  crime,  the  option  of  exercis- 
ing and  continuing  such  right,  when 
statute  and  rules  of  court  are  com- 
piled with,  ordinarily  rests  in  ap- 
pellant's discretion.  Nash  v.  State, 
(Cr.)  163  P  330;  Huber  v.  State.  (Cr.) 
163  F  329.  (2)  That,  where  defend- 
ant appeals  from  a  conviction  and  a 
dismissal  is  filed  by  counsel  for  de- 
fendant, the  court  will  not  examine 
the  record,  but  will  dismiss  the  ap- 
peal, with  directions  to  enforce  the 
judgment.  Burgess  v.  State,  S  Okl. 
Cr.  127,  104  P  916:  Hiteshew  v.  State, 


2  Okl.  Cr.  680.  99  P  892.  (3)  That 
appellant  can  dismiss  his  appeal 
whenever  It  can  be  done  without 
prejudice  to  the  rights  of  the  state 
and  the  administration  of  justice. 
Caudill  v.  State,  9  Okl.  Cr.  66,  130' 
P  812. 

38.  U.  S. — ^McOuire  v.  Com.,  3 
Wall.   (U.  S.)   382,  18  L.  ed.  164. 

Oa. — McNeils  v.  State,  4  Oa.  A. 
419,  61   SE  842. 

Ind. — WIsehart  v.  State,  104  Ind. 
407,  4  NE  156. 

N.  T. — Peo.  V.  Finucan,  151  App. 
Dlv.   92,   136  NTS  936. 

N.  C. — State  v.  Brewer.  98  N.  C. 
607,   3  SE  819. 

S.  C. — State  V.  Sutolifte,  35  S.  C.  L. 
372 

[a]  "The  oonrt  mtiat  szezolM  a 
sound  dlscretlos  dependent  largely 
upon  what  progress  the  case  has 
made,  the  nature  of  the  cause,  and 
other  similar  considerations."  Mc- 
Neils v.  State,  4  Ga.  Xj  419,  420,  61 
SE   842. 

[b]  Oa  appeal  to  Intermedlat* 
oonrt. — One  who  has  been  convicted 
of  a  misdemeanor  before  a  Justice  of 
the  peace  and  appeals  to  the  criminal 
or  circuit  court  cannot  afterward  ap- 
pear in  such  court  and  dismiss  his 
appeal  as  a  matter  of  right,  there 
being  nothing  In  the  act  regulating 
criminal  procedure  before  Justices  of 
the  peace  authorizing  appeals  to  be 
dismissed.  WIsehart  v.  State,  104 
Ind.  407,  4  NE  156. 

39.  McQuire  v.  Massachusetts,  3 
Wall.  (U.  S.)  382,  18  L.  ed.  164;  Mc- 
Neils V.  State,  4  Ga.  A.  419,  61  SE 
842.     See  also  cases  Infra  J   3506. 

30.  McGulre  v.  Massachusetts,  3 
Wall.  (U.  S.)  382.  18  L.  ed.  164;  Mc- 
Neils v.  State.  4  Ga.  A.  419.  61  SE 
842;  State  v.  Brewer,  98  N.  C.  607,  3 
SE  819;  U.  S.  v.  Samlo,  3  Philippine 
691. 

81.     State  V.  Leak.  90  N.  C.  655. 

89.  Walden  v.  State.  50  Fla.  151, 
39  S  161;  Rodgers  v.  Hattiesburg,  99 
Miss.  639,  66  S  481;  Dobbs  v.  State, 
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questioned.^'  The  court  may  also  dismiss  an  ap- 
peal or  writ  of  error  when  filed  too  late,'*  where 
the  appeal  has  been  abandoned;"  where  defendant 
has  been  pardoned  pending  the  appeal;'"  or  where 
defendant  has  died  pending  an  appeal."  On  the 
other  hand,  the  court  has  no_  power  of  its  own  mo- 
tion j^o  dismiss  a  writ  of  certiorari  applied  for  to 
review  a  judgment  rendered  against  the  prosecutor, 
where  he  does  not  appear."  •        ' 

[$  3508]  d.  On  Motion— (1)  When  and  by 
Whom  Made."  A  motion  to  dismiss  will  not  be. 
considered  until  after  the  appellate  court  has  ac- 
quired jurisdiction  under  the  statute  prescribing 
how  the  appeal  or  writ  of  error  shall  be  perfected. 
Before  the  court  has  acquired  jurisdiction  a  motion 
of  this  character  is  premature.*"  On  the  -other 
hand,  the  motion  will  be  too  late  when  not  filed 
within  the  time  prescribed  by  statute  or  rule  of 
court;*'  and  independently  of  rule  or  statute  it  has 
been  held  that  a  motion  by  defendant  to  dismiss 
comes  too  late  when  made  after  finding  that  the  de- 
cision of  the  court  is  against  him,*'  or  after  sub- 
mission of  the  case  on  the  mei^ts,*'  although  there 
is  authority  not  in  accord  with  this  last  proposi- 
tion.** So /it  has  been  held  that,  if  the  questions 
involved  in  the  motion  to  dismiss  are  very  inti- 
mately connected  with  the  questions  arising  on  the 
merits  of  the  appeal,  the  motion  may  be  denied  and 
all  questions  be   considered  together.*"  Ordinarily, 


where  accused  appeals,  the  public  prosecuting  o£Q^- 
cer  is  the  proper  person  to  move  in  behalf  of  the 
state  to  dismiss  the  appeal.*'  Rules  of  court  some- 
times require  that  the  application  in  behalf  of  de- 
fendant to  withdraw  the  appeal  must  be  made  by 
defendant  in  person  by  affidavit  signed  and  sworn 
to  by  him.*'  An  appeal  cannot  be  withdrawn  on 
application  of  defendant's  attorney;*'  and  it  has 
been  held  that  where  the  attorney  for  plaintiff  in 
error  in  suing  out  his  bill  of  exceptions  states  that 
he  still  represents  plaintiff  in  error  and  desires  that 
the  writ  of  error  be  heard  and  determined,  the  court 
will. not  dismiss  the  writ  of  error  on  a  motion  made 
by  the  attorney  of  defendant  in  error,  based  on  an 
affidavit  of  plaintiff  in  error  that  be  desires  his 
writ  of  error  to  be  dismissed.** 

[$  3509]  (2)  Oroonds '<>—(«)  Lack  of  Juris- 
diction.''' Want  of  jurisdiction  in 'the  reviewing 
court  is  a  ground  for  the  dismissal  of  an  appeal  or 
writ  of  error."  In  some  jurisdictions,  but  not  in 
others,"  an  exception  to  the  rule  is  recognized  where 
the  want  of  jurisdiction  of  the  reviewing  court 
arises  from  want  of  jurisdiction  of  the  trial  court.'* 

[$  3510]  (b)  Event  Bendering  Determination 
Unnecessary.  The  general  rule  is  that  an  appeal 
or  writ  of  error  will  be  dismissed  where,  while  it  is 
pending,  an  event  occurs  which  renders  unnecessary 
a  determination  thereof  on  the  merits."  Under 
these  circumstances  the  judgment  of  reversal  would 


6    Okl.    Cr.    475,    114    P    368,    115    P 
370.      See   also   Infra   t    8509. 

33.  State  v.  Wright.  60  Wash.  277, 
111  P  18. 

34.  Peo.  V.  Conley,  27  Cal.  A.  362, 
160  P  412;  State  v.  Baer,  70  Md.  644, 
17  A  400. 

35.  State  V.  Holt.  129  Lia.  1077, 
67  S  523. 

3B.  Stewart  v.  State,  11  Okl.  Cr. 
400,  146  P  921.     See  Infra  J  3612. 

37.  Taylor  v.  State,  137  Ga.  86,  72 
SE  898;  Harris  v.  State,  181  Ind.  503, 
104  NE  969.     See  alBo  infra  i  3512. 

38.  Wllklns  V.  Camden  County 
Quarter  Sess.  Ct.,  58  N.  J.  I..  555,  34 
A   935. 

39.  Tlma  of  maWny  la  dvU  <»■•■ 
see  Appeal  and  Error  9  2410. 

40.  See  cases  Infra  this   note. 

[a]  Thus  a  motion  to  dismiss  is 
premature  and  will  be  denied:  (1) 
Where  no  writ  of  error  has  in  fact 
issued,  although  steps  to  that  end 
have  been  taken.  State  v.  Mitchell, 
29  Fla.  302.  10  S  746.  (2)  Where  no 
appeal  has  been  perfected  by  the  per- 
formance of  the  proper  statutory  con- 
ditions. State  V.  James,  34  S.  C.  679, 
13  SE  899.  (3)  Where  no  statement 
of  facts  has  been  served  or  Sled. 
State  v.  Blanck,  10  Wash.  292,  38  P 
1012. 

[b]  Wliere  a  oertlfloata  of  Appaal 
la  bafore  tli*  oonrt  it  has  Jurisdiction 
to  dismiss  an  appeal  for  want  of 
prosecution.  Rivers  v.  State,  13  Ala. 
A.  382,  69  S  387. 

41.  State  v.  Simpson,  122  La.  809, 
47  S  622  (motion  made  more  than 
three  days  after  filing  of  transcript); 
State  v.  Adier,  71   Or.  70,  142  F  344. 

43.     Campbell  v.  Com.,  3  KyL  625. 

43.  State  v.  Miller,  189  Mo.  673.  88. 
SW  607. 

44.  Nash  v.  State,  (Okl.  Cr.)  163 
P  330;  Huber  v.  State,  (Okl.  Cr.)  163 
P  329  (holding  that,  when  an  appeal 
has  been  taken  and  the  cause  duly 
briefed,  argued,  and  submitted,  the 
criminal  court  of  appeals,  in  the  ab- 
sence of  good  reason.s  to  the  contrary 
apparent,  will  permit  plaintiff  in  er- 
ror to  dismiss  such  appeal  on  his 
own  motion,  and  direct  the  trial  court 
to  enforce  Judgment  and  sentence). 

45.  State  v.  Sullivan,  (S.  C.)  17 
SE  694;  Patrick  v.  State,  17  Wyo.  115, 
96   P  527. 


46.  Carnel  v.  Peo.,  2  Edm.  Sel. 
Cas.  (N.  T.)  208,  1  Park.  Cr.  262 
(holding  that  the  power  of  the  dis- 
trict attorney  in  New  York  to  move 
to  quash  a  writ  of  error  is  concurrent 
with  the  power  of  the  attorney-gen- 
eral, and  that  this  motion  cannot  be 
objected  to  because  made  by  the  lat- 
ter ofHctal). 

47.  Jennings  v.  State,  68  Tex.  Cr. 
613,  151  SW  1050;  Catron  v.  State, 
63  Tex.  Cr.  377.  140  SW  227;  Gonzales 
V.  State,  61  Tex.  Cr.  603,  135  SW  381; 
Rivera  v.  State.  (Te:t.  Cr.)  106  SW 
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48.  Paul  v.   State,   17  Tex.  A.   683. 

49.  Coleman  v.  State,  6  Ga.  A.  366, 
63  SE  244;  Passmore  v.  State,  5  Oa. 
A.  366,  63  SE  244. 

60.    rollnre  toi 

Assign  errors  as  ground  for  dis- 
missal see  supra  {  3471. 

File  briefs  as  ground  for  dismissal 
see  supra  8  3491. 

51.  In  ol^  emMUB  see  Appeal  and 
Error   i    2390. 

52.  Ala. — Martin  v.  State,  156  Ala. 
89,  47  S  104;  Walker  v.  State;  142  Ala. 
7,  39  S  242;  Chandler  v.  State,  13  Ala. 
A.  287,  68  S  536;  Upshaw  v.  State, 
11  Ala.  A.    310.  66  S  821. 

Fla. — ^Walden  v.  State,  60  Fla.  161, 
39    S    161. 

Ga. — Glawson  v.  State,  140  Ga.  14, 
78, SE  188;  Jones  v.  State,  116  Ga.  814, 
42' SE  271. 

111.— Wright  v.  Peo.,  92  111.  696. 

Iowa. — State  v.  Davis,  118  NW  818; 
State   v.   Salyers.    103  NW   964. 

Ky. — Holcomb  v.  Com.,  149  Ky. 
442,  149  SW  889;  Smith  v.  Com.,  146 
Ky.   781,   143  SW  881. 

La. — State  v.  Oden,  129  La.  780,  66 
S  885;   State  v.  Cox,  114  La.   667,  38 

5  456;  State  v.  Moore,  52  La.  Ann. 
603,  26'  S  1001;  State  v.  Clark,  49 
La.  Ann.  780.  22  S  267. 

Mo. — State  v.  Birron,  164  Mo.  A. 
212,  147  SW  1133;  State  v.  Lehr,  16 
Mo.  A.  491. 

N.  T.— Peo.  v.  Shattuck,  194  N.  T. 
424,  87  NE  776  [dism  app  126  App. 
Dlv.  924  mem.  111  NYS  1135  mem]. 

Okl.— Eaton  v.  State,  7  Okl.  Cr.  48, 
121  P  1089;  Green  v.  State,  7  Okl.  Cr. 
5,  120  P  1037;  C^nnady  v.  State,  6  Okl. 
Cr.    634,    117   P  658;   Trlone   v.    State, 

6  OkL  Cr.  628,  117  P  655;  Byers  v. 
State.  6  Okl.  Cr.  623,  117  P  663;  Cul- 


lena  v.  State,  6  Okl.  Cr.  620.  117  P 
649;  Duval  v.  State,  6  Okl.  Cr.  606r. 
116  P  1024;  Cloyd  v.  State.  6  Okl.  Cr. 
530,  119  P  1125;  Kanamaya-v.  State. 
6  Okl.  Cr.  208,  118  P  151;  Stumpf  v. 
State,  6  Okl.  Cr.  159,  117  P  648;  Clem- 
mons  y.  State,  (Cr.)  115  P  610;  Law- 
son  V.  State,  6  Okl.  ■  Cr.  701,  115  P 
609;  Muslck  v.  State  5  Okl.  Cr.  608, 
115  P  377;  Thorp  v.  State.  5  Okl.  Cr. 
596,  115  P  609;  Bandy  v.  State,  5  Okl. 
Cr.  397.  114  P  341;  Demolan  v.  State, 
6  Okl.  Cr.  253,  114  P  260;  Farmer  v. 
State,  5  Okl.  Cr.  151,  114  P  753. 

Or. — State  v.  Webb,  69  Or.  286,  117 
P  272. 

Porto  Rico. — ^Peo.  v.  Dial,  18  Porto 
Rico   781. 

S.  C— State  V.  Seay,  91  S.  C.  342. 
74  SE  652. 

Tex.— Gallon  v  State,  (Cr.)  194  SW 
1116;  Hernandez  v.  State,  66  Tex.  Cr. 
549,  147  SW  598;  Jordan  v.  State. 
59  Tex.  Cr.  208,^  128  SW  139;  May  v. 
State,  69  Tex.  Cr.  141,  127  SW  882. 

Wash. — State  v.  Wright,  60  Wash. 
277,  111  P  18. 

See  also  Infra  (  8611. 

[a]  TIiiu  since  a  defendant  con- 
victed of  a  felony  can  be  legally  dis- 
charged only  by  entering  into  a  rec- 
ognizance, his  .giving  an  appeal  bond 
and  obtaining  his  liberty  thereby  de- 
prived the  court  of  appeals  of  Juris- 
diction, and  his  appeal  will  be  dis- 
missed. Gallon  V.  State,  (Tex.  Cr.) 
194  SW  1116. 

[b]  Whm  no  writ  of  •zror  luM 
been  inned  or  plea  taken,  the  case 
may  be  stricken  from  the  calendar. 
State  V.  Miller,  146  Mo.  229,  4  SW 
907. 

63.  Martin  v.  State,  166  Ala.  89. 
47  S  104;  Rodgerg  v.  Hattlesburg.  99 
Miss.  639.  55  S  481. 

64.  Castleberry  v.  State,  68  Ga. 
49;  Patrick  v.  State,  17  Wyo.  116,  96 
P  527.  And  see  Appeal  and  Error  t 
2390  (where  It  Is  shown  that  the 
weight  of  authority  'In  civil  actions 
sustains  this  view). 

[a]  Th»  vUw  la  taken  that  lack 
of  Jurisdiction  of  this  court  is  a 
ground  of  reversal  on  a  hearing  on 
the  merits  and  cannot  be  urged  on 
a  motion  to  dismiss.  Castleberry  v. 
State,  68  Ga.  49. 

66.  Cal. — Peo.  v.  Thompson,  116 
Cal.  160,  46  P  912. 
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be  of  no  practical  effect  and  a  mere  nullity.^  This 
principle  has  been  variously  applied  as  follows: 
Where  defendant  dies  *'  or  is  pardoned,**  or  pa- 
roled,*' or  his  sentence  is  commuted,**  after  an 
appeal  has  been  taken;  where  after  a  writ  of  error 
has  been  sued  out  a  nolle  prosequi  is  entered;*' 
where  the  questions  therein  involved  have  become 
moot  questions  by  virtue  of  a  constitutional  amend- 
ment;** where,  pending  the  prosecution  of  a  writ  of 
error  to  a  judgment  refusing  appeal  from  judgment 
of  conviction,  plaintiff  in  error  is  discharged  on 
habeas  corpus  ;V  where,  before  the  appeal  or  writ 
of  error  has  been  determined,  defendant  fully  com- 
plies with  the  judgment  and  sentence  of  the  trial 
eonrt,*'*  although  there  are  some  decisions  which  are 
opposed  to  this  view.**  An  appeal  from  an  order 
fixing  the  day  for  execution  of  a  sentence  of  death 
will  be  dismissed  as  of  no  further  interest  where 
the  day  fixed  has  passed.**  However,  it  has.  been 
held  that,  where  a  county  ofiSeer  resigned  from  office 
pending  an  appeal  from  a  judgment  sentencing  him 
to  pay  a  fine  and  removing  him  from  office,  the  court 
would  not  for  that  reason  refuse  to  decide  the  ques- 
tion as  to  the  validity  of  his  removal  from  office 
as  being  a  moot  question ;"  defendant  is  entitled  to 
have  the  sentence  annulled  if  the  judgment  remov- 
ing him  from  office  is  not  warranted." 


[$  3511]  (c)  Defects  in  Pnceedines  for  Be- 
Tiew.  Ordinarily  compliance  with  regulations  for- 
mulated by  statutes  or  rules  of  court  as  to  appeals 
or  writs  of  error  is  a  condition  precedent  to  the 
right  of  review  without  which'  the  right,  unless 
waived,  is  lost  and  the  appeal  will  be  dismissed.*' 
It  is  a  ground  of  dismissal  that  the  appeal  was  not 
filed  In  time  ;^<'  that  appellant  failed  to  perfect  the 
appeal;^'  that  the  record  was  not  filed  in  the  office 
of  the  clerk  of  the  reviewing  court  as  required  by  • 
statute;'^  that  defendant  failed  to  file  a  transcript 
of  the  record  in  time,'*  or  failed  to  affix  the  seal  of 
the  court  to  the  transcript;'*  that  appellant  failed 
to  serve  the  bill  of  exceptions  '*  or  case  made  '*  on 
the  opposite  party  within  the  time  required  by 
statute  or  rule  of  court;  that  he  failed  to  file  a 
copy  of  the  bill  of  exceptions  within  the  time  speci- 
fied by  statute;''  that  he  failed  to  serve  the  abstract 
and  brief  within  the  time  required  by  rules  of 
court;'*  that  no  affidavit  alleging  that  the  appeal 
was  not  for  delay  was  filed;'*  that  the  affidavit  of 
appeal  was  not  in  compliance  with  statutory  require- 
ments;** where  there  is  nothing  in  the  appeal  pur- 
porting to  be  a  copy  of  the  record;**  that  no  ques- 
tion of  law  is  reserved;*^  that  appellant  failed  to 
give  an  appeal  bond  or  recognizance;*'  or  g^ve  a 


Colo. — Peo.  v.  Denver  Athletic  Club, 
IM  P  11S8. 

Ga. — Taylor  v.  State,  137  Ga.  8«,  78 
SB  S98;  Jones  v.  State,  116  Ga.  814, 
42  SE  271;  Turner  v.  Hills,  17  Ga.  A. 
357.  86  SB  460;  Canady  v.  State,  6  Ga. 
A.  363,  63  SB  142. 

ni. — O'Snlllvan  v.  Peo.,  144  111. 
604,    32    NE    192,    20    LRA    143. 

Ind. — ^Blackwell  v.  State,  118  NB 
723;  Wilson  T.  State.  156  Ind.  417,  69 
NK  1041. 

Iowa. — State  v.  Ward,  161  NW  641. 

La. — -State  v.  Rogers,  117  La.  156, 
41  S  477. 

Minn. — State  v.  Wells,  127  Minn. 
2S2.    149   NW   2Se. 

N.  C. — State  v.  Mathls,  109  N.  C. 
815,  13  SB  917. 

Okl. — ^Terrell  v.  State,  11  Okl.  Cr. 
629,  148  P  832;  Stewart  v.  State,  11 
Okl.  Cr.  400.  146  P  921;  Beats  v.  State, 
9  Okl.  Cr.  72d,  181  P  1100;  Gllmore 
T.  State,  3  OKI.  Cr.  639,  108  P  416, 
139  AmSR  981. 

Tex. — March  v.  State,  5  Tex.  A. 
450. 

W.  Va. — ^Emsweller  v.  Wallace,  88 
SE  787 

See  also  Infra  it  3511,  3512. 

66.  Turner  v.  Hill,  17  Ga.  A.  257, 
86  SB  460. 

G7.     See  Infra  i  S512. 

68.     See  Infra  i  3512. 

SB.     See  Infra  f  3512. 

60.  See  Infra  f  3512. 

61.  Jones  v.  State,  116  Ga.  814,  42 
SE  271 

es.  Peo.  V.  Denver  Athletic  Club, 
fColo.)    164  P  1168. 

63.  Emsweller  v.  Wallace,  (W. 
Va.)    88   SE  787. 

64.  Canady  ▼.  State,  6  Ga.  A.  363,^ 
63  SB  142;  Kitchens  v.  State,  4  Oa. 
A.  440,  61  SB  736;  State  v.  Wells,  127 
Minn.  252,  149  NW  286,  AnnCasl916C 
618;  State  v.  Pray.  30  Nev.  206,  94 
P  218  (holdlner  that,  where  an  order 
appealed  from  Is  of  sudh  a  nature 
that  Its  execution  has  left  nothing 
upon  which  a  Judgment  of  reversal 
can  operate,  the  appeal  will  be  dis- 
missed unless  such  right  was  espe- 
cially reserved*  hence,  where  one  con- 
victed of  a  crime  has  paid  his  flne 
under  protest,  attempting  to  reserve 
his  rights  on  appeal,  but  such  res- 
ervation is  void,  an  appeal  from  the 
Judgment  will  be  dismissed,  since 
the  money  could  not  be  returned  to 
him,  and  no  effectual  relief  could  be 
granted). 

[ITC.  J.— 13] 


6Sw  Com.  V.  Fleckner,  167  Mass. 
13,  44  NB  1053  (holding,  under  St. 
[1895]  c  469  it  1,  2,  providing  that 
sentence  shall  be  imposed  notwith- 
standing exceptions,  dnd  that  the  al- 
lowing of  exceptions  shall  not  stay 
execution  of  sentence,  except  upon 
a  certificate  of  the  justice  imposing 
sentence,  that  there  Is  reasonable 
doubt  whether  the  Judgment  should 
stand,  the  exceptions  of  defendant 
in  a  criminal  case  will  not  be  dis- 
missed on  the  ground  that  the  sen- 
tence has  been  iinposed  and  exe- 
cuted); Roby  V.  State,  96  Wis.  667, 
670,  71  NW  1046  (where  It  was  said: 
"The  mere  payment  of  a  Judgment  In 
a  civil  cause  does  not  operate  to  bar 
or  waive  the  right  to  appeal  there- 
from .  .  .  and  for  stronger  reasons 
the  compulsory  working  out  of  a 
Judgment  in  a  criminal  case  does  not 
debar  a  man  from  obtaining  a  re- 
versal of  an  erroneous  conviction, 
and  thus  removing  the  stigma  which 
wrongly  rests  on  his  name  and  repu- 
tation"). 

66.  Peo.  V.  Thompson,  116  Cal.  160, 
46  P  912. 

67.  Moore  v.  State,  (Miss.)  46  S 
866. 

68.  Moore  V.  State,  (Miss.)  46  S 
866. 

69.  See  cases  infra  this  section. 

70.  Clark  v.  Com.,  109  SW  301,  S3 
KyL  72;  Hamlin  v.  State,  (Okl.  Cr.) 
155  P  904;  Fenton  v.  State,  10  Okl. 
O.  579,  139  P  1155;  Ambler  v.  State, 
7  Okl.  Cr.  720,  122  P  1128;  De  Stall 
V.  State,  7  Okl.  Cr.  716.  122  P  1182; 
Landers  v.  State,  5  Okl.  Cr.  706,  116 
P  378;  Bandy  v.  State.  5  Okl.  Cr,  897, 
114  P  341;  Demolan  v.  State.  6  Okl. 
Cr.  253.  114  P  260;  Farmer  v.  State,  5 
Okl.  Cr.  151,  114  P  753. 

71.  Griffln  v.  State,  (Ala.  A.)  72 
S  271;  Cooley  v.  State.  (Ala.  A.)  72  S 
270;  Stephens  v.  State,  (Ala.  A.)  72 
S  268;  Tice  v.  Smith.  (Ala.  A.)  70  S 
967;  Smith  v.  State,  (Ala.  A.)  70  S 
950;  McBrlde  v.  State,  (Ala.  A.)  70  S 
950;  Sanders  v.  State,  14  Ala.  A.  12, 
70  S  949;  State  v.  Jensen,  32  N.  D. 
373.  1d5  NW  793;  Ward  v.  State,  10 
Okl.  Cr.  695,  142  P  971;  Alexander  v. 
State,  6  Okl.  Cr.  633.  117  P  722;  Moore 
V.  State,  6  Okl.  Cr.  681,  124  P  1132; 
Howell  v.  State,  6  Okl.  Cr.  627,  117  P 
723;  Fulllnglm  v.  State,  (Okl.  Cr.) 
117  P  722;  Holmes  y.  State  6  Okl.  Cr. 
626,  117  P  656;  Waits  v.  State,  5  Okl. 
Cr.  670,  115  P  607;  Manuel  v.  State,  5 


Okl.  Cr.  627,  116  P  606;  Bates 'v.  State, 
6  Okl.  Cr.  249,  114  P  271;  Bennett  v. 
State,   (Tex.  Cr.)   194  SW  145. 

[a]  WIiM*  two  parties  to  a  .oaiuM 
pray  a  Joint  apj^aal,  and  but  on*  of 
vncb  parties  peif  eota  the  ■am*,  a  mo- 
tion to  dismiss  will  be  allowed.  Car- 
ter v.  Peo..  122  111.  A.  77. 

73.  Com.  v.  Cessna,  140  Ky.  26, 
130  SW  811. 

78.  Ga. — Elasterllng  v.  State,  9  Ga. 
A.  464,  71  SB  774. 

Kan. — State  v.  C!aton,  71  Kan.  855, 
80    P   938  9 

Ky. — Farrls  v.  Com.,  101  SW  930, 
931,  31  KyL  118,  119. 

La. — State  v.  Moore,  52  La.  Ann. 
603,  26  S  1001;  State  v.  Robertson,  61 
La.   Ann.    159,    24    S   774. 

Okl. — Talley  v.  State,  7  Okl.  Cr 
722,  122  P  11^4;  Moon  v.  State,  7  Okl 
Cr.  712,  122  P  1133.  ' 

Or. — SUte  V.  Keeney,  81  Or.  478. 
159  P  1165;  State  v.  Tucker,  67  Oi. 
59,  110  P  392;  State  v.  Douglas,  66 
Or.  20.  107  P  957;  State  v.  Dlck- 
erson,  56  Or.  390,  106  P  790. 

[a]  Wliere  a  transoript  oa  appeal 
liaa  been  atrlekan  from  th*  files,  and 
no  new  transcript  is  substituted  or  ' 
filed  in  lieu  thereof,  there  Is  no  case 
before  this  court  for  review  or  con- 
sideration, and  upon  motion  the  ap- 
peal in  such  case  will  be  dismissed. 
State  V.  Squires,  16  Ida.  327.  97  P 
411. 

74.  Peo.  V.  Aranzamendl,  9  Porto 
Rico  272. 

75.  Bone  V.  State,  7  Ga.  A.  695,  67 
SB  684. 

76.  Taggart  v.  State,  7  Okl.  Cr. 
745.  124  P  1134:  Gibson  v.  State,  1 
Okl.   Cr.  594.   107  P  739. 

77.  Jones  v.  State,  127  Ga.  281, 
56  SB  463. 

78.  State  v.  Frailer,  26  S.  D.  383, 
128  NW  322. 

79.  State  v.  Merlcle.  245  Ho.  548, 
150  SW  1038. 

80i  State  v.  Birron,  .  164  Mo.  A. 
212.  147  SW  1133. 

81.  Com.  v.  Meredith,  4  KyL  366. 

82.  Chandler  v.  SUte,  12  Ala.  A. 
287.   68   S  636. 

83.  State  v.  Hamby,  126  N.  C.  1066, 
35  SE  614;  Havlll  v.  U.  S.,  (Okl.  Cr.) 
113  P  991;  Fielder  v.  State,  .78  Tex. 
Cr.  145,  180  SW  258;  Oswald  v.  State, 
73  Tex.  Cr.  144,  164  SW  831;  Rupard 
v.  State,  71  Tex.  Cr.  256,  158  SW  285; 
Pope  v.  State,  66  Tex.  Cr.  51,  148  SW 
611;    Sandifer   v.    State.   63   Tex.   Cr. 
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defective  one.**  Although  it  has  been  held  that  the 
incompleteneBS  of  the  tranacript  is  no  ground  for 
dismissal,  as  this  may  be  cured  by  applying  for  a 
writ  of  certiorari  to  complete  the  transcript,*'  the 
weight  of  authority  is  to  the  effect  that  substantial 
omissions  or  defects  in  the  record  on  appeal  or  error 
constitute  a  ground  for  dismissal.'"  Thus  the  re- 
viewing court  may  dismiss  an  appeal  for  faildie  of 
the  transcript  to  show  that  the  trial  court  had 
jurisdiction  of  the  case;*'  that  the  judgment  ap- 
pealed from  was  rendflred  by  a  court  organized  pur- 
suant to  law;**  or  held  at  a  place  designated  by 
law ;'»  where  the  record  fails  to  show  that  an  appeal 
has  been  taken,'"  or  contains  no  copy  of  the  judg- 
ment or  recital  of  what  the  judgment  was,'^  or  fails 
to  show  that  sentence  was  pronounced;'^  where 
material  testimony  without  which  the  assigfnments 
of  error  cannot  be  considered  is  omitted;'*  where 
there  is  neither  a  statement  of  facts  nor  a  bill  of 
exceptions  in  the  record;'*  where  exceptions  were 
grouped  in  a  single  bill;"  or  where  the  record  fails 
to  disclose  notice  of  appeal  '*  or  proof  of  service  of 
notice."  On  the  other  hand;  an  appeal  will  not  be . 
dismissed,  because  the  court  has  neglected  to  take 


861,  139  SW  1155:  (l^ampbell  v.  State, 
S2  Tex.  Cr.  561.  138  SW  607:  Goodwin 
V.  State,  63  Tex.  Cr.  140,  138  SW  399; 
Novy  V.  State,  62  Tex.  Cr.  492,  138 
SW  139;  Harden  v.  State,  62  Tex.  Cr. 
84.  136  SW  768;  Wilson  v.  State,  61 
Tex.  Cr.  628,  136  SW  447;  Roberson 
V.  State,  60  Tex.  Cr.  614,  132  SW  766; 
JackBon  v.  State.  (Tex.  Cr.)  109  SW 
149;  Saufly  v.  State,  (Tex.  Cr.)  88 
SW  709;  Doyl'3  V  State,  (Tex.  Cr.) 
78  SW  847;  Jones  v.  State,  (Tex.  Cr.) 
78  SW  226.  227;  Bourland  v.  State, 
(Tex.  Cr.)  77  SW  465;  Maxey  v.  State, 
41  Tex.  Cr.  566.  55  SW  823;  Mc- 
Crummen  v.  State.  (Tex.  Cr.)  49 
SW  370;  SIma  v.  State.  (Tex.  Cr.) 
47  SW  463. 

84.  Black  V.  State,  68  Tex.  Cr.  151, 
161  SW  1053;  Saye  v.  State,  66  Tex. 
Cr.  257,  145  SW  1189  (recognizance 
not  approved  in  open  court);  Banker 
V.  State,  66  Tex.  Cr.  137,  145  SW  339; 
Doky  V.  State,  60  Tex.  Cr.  56,  130 
SW  1001;  Walker  v.  State.  (Tex.  Cr.) 
129  SW  369;  Tilley  v.  State,  (Tex. 
Cr.)  99  SW  994. 

[a]  In  Tesaa  it  Is  uniformly  held 
that  an  appeal  dismissed  because  of 
an<  insufflcient  recognizance  will  be 
reinstated  on  motion  on  the  flllng  of 
a  proper  recognizance.  Ausbrook 
V.  State.  70  Tex.  Cr.  289;  156  SW 
1177;  White  v.  State,  68  Tex.  Cr.  147, 
161  SW  826;  Thomas  v.  State,  66  Tex. 
O.  326,  147  SW  878;  Hughes  v.  State, 
66  Tex.  Cr.  261,  146  SW  917;  Hoyle 
V.  State,  62  Tex.  Cr.  297,  137  "SW  355; 
Spradllng   v.   State,    (O.)    71    SW   17. 

85.  State  v.  Weil.  89  Ind.  286. 

86.  Hines  v.  U.  S..  2  Okl.  Cr.  639, 
103  P  879  (where  it  was  said:  "It  is 
the  duty  of  counsel  to  exercise  the 
utmost  care  in  the  preparation  of  rec- 
ord on  appeal.  If  they  do  not  desire 
to  have  their  appeals  dismissed,  they 
must  discharge  this  duty  faithful- 
ly"); Com.  V.  Sober,  22  Pa.  Super.  22. 

87.  Lee  v.  State,  10  Ala.  A.  191, 
64  S  637 

88.  Thomas  v.  Daniel,  (Ala.)  42  S 
623;  McPherson  v.  Wiggins,  (Ala.)  40 
S  961;  Clark  v.  State,  8  Ala.  A.  105, 
62  S  987;  Grantham  v.  State,  3  Ala. 
A.  168,  57  S~1025. 

88.  Grantham  v.  State,  8  Ala.  A. 
168,  67  S  1025. 

90,  State  V.  Dolexol,  (Iowa)  68 
NW  917. 

[a]  Btrtktiif  fiom  <Md«ndwr<— The 
case  will  be  stricken  from  the  calen- 
dar: (1)  Where  the  record  shows 
no  appeal  or  writ  or  error.  State  v. 
Ward,  (Iowa)  161  NW  641;  SUte 
v.  Jackson,  (Iowa)  118  NW  439;  State 
V.  Kanooster,  12  Mo.  A.  589.  (2) 
The  appellate  court  Is  without  Juris- 


a  recognizance  from  accused  or  to  commit  him  ac- 
cording to  the  statute,'*  because  the  bills  of  excep- 
tions contained  in  the  transcript  were  signed  after 
the  granting  thereof,"  or  because  they  relate  only 
to  questions  of  fact.'  Non  constat  but  that  appel- 
lant irelies  upon  some  error  patent  on  the  face  of 
the  record.'  So  the  supreme  court  may  deny  a 
motion  to  dismiss  the  appeal  for  failure  to  pay  a 
filing  fee,  where  the  fee  was  paid  before  the  motion 
to  dismiss  was  brought  on  for  hearing.* 

[$  3512]  (d)  Deatb,  Pardon,  or  Parol  of  Ac- 
cnsed.  Death  of  appellant  pending  the  appeal  or 
writ  of  error  is  ground  for  dismissal.*  Although 
it  is  held  that  the  fact  that  accused  has  been  par- 
doned does  not  alone  authorize  the  dismissal  of  his 
writ  of  error,"  the  general  rule  is  that,  where  a 
pardon  has  been  granted  to  and  accepted  by  appel- 
lant pending  the  appeal,  the  same  will  be  dis- 
missed,* the  appeal  being  considered  as  abandoned.^ 
HoVever,  there  can  bo  no  dismissal  untU  the  con- 
ditions of  the  pardon  have  been  fully  performed.* 
It  has  further  been  held  that  where  a  parol  or  con- 
ditional pardon  has  been  granted  and  accepted  the 
appeal  will  be  dismissed,*  the  view  being  that  this 


diction  of  a  case  submitted  on  a  short  |  of  affirmance,  punrshment  by  impris- 
transcrlpt  which   falls   to   show   that    onment  could  not  be  enforced.     Black- 


an  appeal  has  been  taken.  State  v 
Donnelly.  (Iowa)  118  NW  754;  State 
v.  Stevens,   (Iowa)   118  NW  750. 

91.  State  V.  Westernman.  (Iowa) 
116  NW  149;  Brown  v.  Terr.,  15  Okl. 
362,  82  P  647;  Sproat  v.  Durland,  7 
Okl.  230,  54  P  458;  Bradford  v.  State, 
3  Okl.  Cr.   367,   106  P  535. 

98.  Suddeth  v.  State,  (Tex.  Cr.) 
42  SW  301;  Barfleld  v.  State,  (Tex. 
Cr.)  41  SW  610. 

93.  Com.  v.  Hasse,  21  Pa.  Super. 
291 

94b  Batterton  v.  State,  62  Tex.  Cr. 
381,  107  SW  826;  Stephens  v.  State, 
(Tex.  Cr.)  97  SW  483;  Key  v.  State, 
37  Tex.  (3r.  77,  S8  SW  773. 

95.  Weeks  v.  State,  126  Md.  223, 
94   A  774. 

98.  State  V.  Devlnney,  (Iowa)  148 
NW  1106;  State  \.  Davis,  (Iowa)  118 
NW  318;  State  v.  demons,  (Iowa) 
94  NW  229;  Jeffries  v.  State,  10  Okl. 
587,  139  P  1153;  Bailey  v.  Terr.,  9 
Okl.  461,  60  P  117;  Means  v.  State,  10 
Okl.  Cr.  581,  139  P  1155;  Pulllnglm  v. 
State,  (Okl.  Cr.)  122  P  943;  Bolton  v. 
State,  6  Okl.  Cr.  624,  117  P  656;  Ha- 
vill  v.  U.  S.,  (Okl.  Cr.)  113  P  991; 
Palmer  v.  State,  63  Tex.  Cr.  614,  141 
SW  109;  Grusendorf  v.  State,  (Tex. 
Cr.)  117  SW  131;  Abrams  v.  State, 
(Tex.  O.)  100  SW  1160;  Dennis  v. 
State,  (Tex.  Cr.)  99  SW  1016:  Roberts 
V.  State,  (Tex.  Cr.)  89  SW  828-  Per- 
ryman  v.  State,  39  Tex.  Cr.  577,  47 
SW  364;  Suddeth  v.  State,  (Tex.  Cr.) 
42  SW  301. 

97.  Bailey  T.  Terr.,  9  Okl.  461,  60 
P  117. 

98.  State  v.  Clarksoh,  59  Mo.  149. 

99.  State  v.  Casey,  140  La.  148, 
72   S  904. 

1.  State  V.  Casey,  140  La.  143,  72 
S  904. 

S.  State  V.  c:asey,  140  La.  143,  72 
S  904. 

3.  State  V.  filler,  80  Wash.  487, 
141  P  1139. 

4.  Ga. — Taylor  v.  State,  137  Ga. 
86,  72   SB  898. 

111. — O'Sulllvan  V.  Peo.,  144  111.  604, 
32  NB  192,  20  LRA  143. 

Ind.— Blackwell  v.  State,  113  NK 
728;  Harris  v.  State,  181  Ind.  603, 
104  NE  969;  Gibson  v.  State,  178  Ind. 
315,  99  NB  424. 

Okl.— Tota  v.  State.  10  Okl.  Cr.  26, 
188  P  257:  Beats  v.  State,  9  Okl.  Cr. 
720,   181  P  1100. 

Tex. — Hudson  v.  State,  (Cr.)  70 
SW  82;  March  v.  State,  5  Tex.  A.  450. 

[a]  The  rMMon  for  tlia  ml*  Is 
that,  if  the  cause  were  reversed  there 
could   be  no   new   trial,   and,   in  case 


well  V.  State,   (Ind.)   113  NB  723. 

[b]  Sefendjuit  haiifed  by  moIi. — 
Where  the  state  appeals  from  an  or- 
der discharging  defepdant  charged 
with  murder,  and  defendant  is  hanged 
by  a  mob,  the  appeal  will  be  dis- 
missed. State  V.  Rogers,  117  La. 
155,  41  8^*11. 

5.  Blghmy  v.  Peo..  78  N.  T.  830, 
333  (where  It  was  said:  "The  par- 
don issued  because  he  was  deemed 
a  flt  object  of  mercy,  and  in  conse- 
quence of  it  the  sentence  Is  not  en- 
forced; but  from  the  judgment  until 
reversed  injury  may  be  presumed. 
The  defendant  may  not  be  punished 
according  to  its  terms,  but  the  in- 
famy and  discredit  to  which  by  It  he 
Is  subjected  will  remain  (1  Gr.  Ev..  ! 
378,  note  1,  page  425  [12th  ed.]),  and 
although  by  the  law  of  this  State 
he  is  now  a  competent  witness  the 
weight  of  his  testimony  In  any  legal 
proceeding  would  be  affected  by  the 
fact  of  his  conviction  ({  832  of  the 
Code).  The  plaintiff,  in  error  does 
not  Interpose  the  pardon,  and  whether 
In  case  the  Judgment  is  affirmed  by 
reason  of  proceedings  on  his  part  he 
will  be  deemed  to  have  waived  the 
benefit  of  it  we  are  not  now  called 
upon    to   determine"). 

6.  Manlove  v.  State,  153  Ind.  80, 
53  NK  385;  Myers  v.  State,  (Okl.  Cr.) 
163  P  958;  Woodland  v.  State,  (Okl. 
Cr.)  152  P  810;  Lack  v.  State,  ll  Okl. 
Cr.  420,  149  P  924;  Stewart  y.  State, 
11  Okl.  Cr.  400.  146  P  921;  West  v. 
State,  11  Okl.  Cr.  274,  145  P  1107: 
Rhoads  V.  State.  6  Okl.  Cr.  619,  117 
P  652;  Keith  v.  State,  6  Okl.  Cr.  S18. 
117  P  652;  Parks  v.  State,  6  Okl.  Cr. 
617.  117  P  661;  Chapman  v.  State,  S 
Okl.  Cr.  648,  108  P  418;  Gilmore  v. 
State.  3  Okl.  Cr.  639.  108  P  416,  139 
AmSR   981. 

[a]  SafendMit  •dmlts  that  h*  wtm 
xlghtfiillr  ooBTlotad  by  accepting  ex- 
ecutive clemency.  Manlove  v.  State, 
153  Ind.  80.  53  NE  385. 

7.  Terrell  v.  State.  11  Okl.  Cr.  629, 

148  P  822;  Barnard  v.  U.  S.,  4  Okl. 
Ct.  638,  112  P  758;  Butler  v.  State.  4 
Okl.  Cr.  687.  112  P  768. 

8.  Slbenaler  v.  State,  11  Okl.  O. 
504,    148   P   678. 

9.  Bogue  v.  State,  (Ind.)  113  NB 
763;  Ctowley  v.  State,  11  Okl.  Cr.  561. 

149  P  924;  Slbenaler  v.  State,  11  Okl. 
Cr.  604.  148  P  678;  Odom  v.  State. 
8  Okl.  Cr.  640.  129  P  445;  Saling  v. 
State.  6  Okl.  Cr.  632,  124  P  1133; 
James  v.  State,  6  Okl.  Cr.  630,  117  P 
651;  Fossett  v.  State,  6  Okl.  Cr.  629. 
117  P  653;  Small  wood  v.  State,  6  Okl. 
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amonnts  to  an  abandonment  of  the  appeal.^"  Also 
it  has  been  beld  that,  where  accused  accepts  a  com- 
matation  of  his  sentence,  the  appeal  will  be  dis- 
missed.'* 

[$3513]  (e)  Escape  after  Oonviction — u.  In 
GenJenL  The  escape  of  defendant  from  custody 
after  conviction  deprives  him  of  the  benefit  of  a 


review,  and  whether  he  escapes  before  or  pending 
his  appeal  it  may  be  dismissed  on  motion,  unless  he 
surrenders  himself  before  the  matter  is  determined 
or  within  a  time  fixed  by  the  court  ;'^  and  this  is  the 
rule  by  statute  in  some  states.'"  In  the  absence  of 
statute  '*  the  fact  of  escape  may  propprly  be  brought 
to  the  knowledge  of  the  court  by  affidavits  of  officers 


O.  616,  117  P  662;  Arnold  v.  State,  6 
OkL  Cr.  616,  117  P  652;  Cadenhead  v. 
State,  C  Okl.  Cr.  614,  117  P  462: 
Brown  v.  State,  5  Okl.  Cr.  667,  116  P 
606;  BuUor  v.  State.  4  Okl.  Cr.  637, 
112  P  16%. 

10.  Fossett  ▼.  SUte,  6  Okl.  Cr. 
629,    117   P  653. 

11.  State  V.  Mathls,  109  N.  C.  815, 
IS  SB  917  (where  the  executive  com- 
muted the  death  penalty  to  life  im- 
prisonment, and  the  prisoner  accept- 
ed the  commutation);  West  v.  State, 

11  Okl.  Cr.  274.  146  P  1107;  Barnard 
r.  U.  a,  4  Okl.  Cr.  638,  112  P  768; 
Butler  T.  State,  4  Okl.  Cr.  6S7,  112 
P  768. 

la.  U.  S.— Smith  V.  U.  S.,  94  U. 
S.  97,  24  L.  ed.  24,  82.  See  also  Bona- 
han  V.  Nebraska.  125  U.  S.  692,  8  SCt 
1390,  31  L..  ed.  854  (where  the  case 
was  stricken  from  the  calendar). 

Ala. — Warwick  v.  State,  73  Ala. 
486,  49  AmR  59;  Wood  v.  State,  IS 
Ala.  A.  104,  69  S  349;  Shaw  v.  State, 

12  Ala.  A.  669.  67  S  770. 

Aria. — ^Alday  v.  State,  16  Aria.  334, 
340,  138  P  1043  (ctt  Cj^c]. 

Cal. — Feo.  v.  Blklns,  122  Cal.  654, 
55  P  599;  Peo.  v.  Redineer,  66  CaX. 
290.  36  AmR  32;  Peo.  v.  Siti,  21  Cal. 
A.  54.  130  P  868. 

Fla. — ^Woodson  v.  State,  19  Fla.  549. 

<Ja. — Staten    v.    State,    140   Qa.    110, 

78  SE  766;  Madden  v.  State,  70  Qa. 
S83. 

Ind. — Doren  v.  State,  181  Ind.  314, 
104  NB  600;  Southerland  v.  State,  176 
Ind.  493.  96  NE  683;  Heath  v.  State, 
101  Ind.  512;  Sargent  v.  State,  96  Ind. 
63. 

Kan. — State  v.   Scott,    70  Kan.    692, 

79  P  126,  3  AnnCas  611;  Holton  v. 
Manniz,  6  Kan.  A.  105,  49  P  679. 

Ky. — Wilson  v.  Com.,  10  Bush  626, 
19  AmR  76. 

Iia. — State  v.  Lacroute,  134  Iia.  8, 
63  S  603;  State  v.  Butler,  132  La. 
597,  61  S  682;  State  v.  Robertson,  61 
La.  Ann.  159,  24  S  774;  State  v.  Thi- 
bodeaux.  48  La.  Ann.  600,  19  S  680; 
State  V.  Butler,  36  La.  Ann.   392. 

Me. — Anonymous,    31    Me.    590. 

Mass.— Com.  v.  Andrews.  97  MaM. 
543. 

Mont. — State  v.  Dempsey,  26  Mont. 
504.   68  P  1114. 

Nev. — State  v.  Skinner,  87  Nev.  107, 
139  P  773.  774  [cit  Cyc]. 

N.  M. — ^Terr.  v.  Trinkhouse,  4  N.  M. 
1S8.  13  P  341. 

N.  Y. — In  re  Genet,  1  Hun  292  [att 
59  N.  T.  80,  17  AmR  315] 

N.  C. — State  v.  De  Vane,  166  N.  C. 
281,  81  SE  293;  State  v.  Moses.  149  N. 
C.  581,  63  SE  68;  State  v.  Keebler,  146 
N.  C.  660,  69  SE  872,  18  AnnCas  496; 
State  V.  Cody,  119  N.  C.  908.  26  SE 
252,  56  AmSR  692;  State  v.  Anderson, 
111  N.  C.  689,  16  SE  316. 

Okl. — Myers  v.  State,  (Cr.)  163  P 
958;  Justus  V.  State,  (O.)  161  P 
1177;  Glover  v.  State.  (O.)  165  P 
199;  Ravenscraft  v.  State,  (Cr.)  155 
P  198;  Alexander  v.  State,  (Cr.)  153 
P  619;  Alexander  v.  Kingfisher,  (Cr.) 
153  P  209;  Williams  v.  State,  11  Okl. 
Ct.  35,  141  P  453;  (Sorrell  v.  State,  10 
Okl.  Cr.  697,  143  P  341;  Peel  v.  State, 
9  Okl.  Cr.  234.  131  P  548:  Belcher  v. 
State.  9  Okl.  Cr.  50,  180  P  516; 
Thompson  v.  State,  8  Okl.  Cr.  393, 
127  P  872;  McGraw  v.  State,  7  Okl. 
Cr.  106,  122  P  242;  Braswell  v.  State, 
6  Okl.  Cr.  342.  124  P  631;  Morey  v. 
State,  6  Okl.  Cr.  166,  117  P  724;  Tan- 
ner v.  State,  5  Okl.  C*.  677,  114  P 
361;  Tanner  v.  State,  6  Okl.  Cr. 
:98.  114  P  360;  Tydlngs  v.  State, 
4  Okl.  Cr.  659,  112  P  769;  Ja- 
cobs V.  State.  3  Okl.  Cr.  648,  108  F 
429.  139  AmSR  985;  Tyler  v.  State,  3 
Okl.  Cr.  179,  104  P  919,  26  LRANS 
92. 


Or. — SUte  V.  White,  26  Or.  606,  40 
P  229 

PhlilpTplne. — U.  S.  v.  Ravldas,  4. 
Phlllpiilne  271. 

S.  C. — State  V.  (Carpenter,  41  S.  C. 
549,  19  SE  692;  State  v.  Murrell,  33 
S.  C.  83,  11  SE  682;  State  v.  Rlppon, 
2  S.  C.  L.  99. 

Tex. — Acosta  v.  State,  77  Tex.  Cr. 
643,  179  SW  870;  Tyler  v.  State,  76 
Tax.  Cr.  96,  170  SW  280;  McDonald  v. 
State,  70  Tex.  (3r.  80,  156  SW  299; 
Cobb  v.  State,  69  Tex.  Cr.  619,  164 
SW  1195;  Tate  v.  State,  (Cr.)  151  SW 
B41;  Buckley  v.  State,  (Cr.)  147  SW 
579;  Hard  v.  State,  63  Tex.  O.  482, 
140  SW  336;  Burton  v.  State,  83  Tex. 
Cr.  374,  140  SW  2?6;  Jordan  v.  State, 
59  Tex.  Cr.  208,  128  SW  139;  Mc- 
Cullough  V.  State,  (Cr.)  108  SW  1171; 
Isom  V.  State,  (Cr.)  70  SW  23;  John- 
son V.  State,  41  Tex.  Cr.  9,  64  SW 
698;  Carter  v.  State,  40  Tex.  Cr.  225, 
47  SW  979,  49  SW  74,  619;  Insoll  v. 
State  (Chr.)  40  SW  792;  Sanders  v. 
State,  (Cr.)  40  SW  495;  Gatliff  v. 
State,  (O.)  28  SW  466;  Zardenta  v. 
State,  (Cr.)  23  SW  684;  Brown  v. 
State,  6  Tex.  A.  646. 

Utah. — Peo.  V.  Tremayne,  8  Utah 
331,  3  P  86.  '^ 

Va^Leftwlch  v.  Com.,  20  Gratt. 
(61  Va.)  716;  Sherman  v.  Com.,  14 
Gratt.    (65  Va.)   677. 

Wash. — State  v.  Handy,  27  Wash. 
469,  67  P  1094. 

W.  Va. — State  v.  Sites,  20  W.  Va. 
13;  State  v.  Conners,  20  W.  Va.  1. 

[a]  BsksoM  aasiarnca  for  ml*,— 
(1)  The  rule,  it  Is  said,  Is  not  based 
upon  the  common-law  theory  that 
the  personal  appearance  of  accused 
In  the  appellate  court  is  .necessary 
to  confer  Jurisdiction,  which  is  not 
recognized  In  the  United  States,  but 
upon  the  fact  that  the  determination 
of  the  appeal  while  accused  is  at 
large  would  be  a  useless  form,  for  if 
Judgment  is  affirmed  be  will  not  re- 
turn, while  if  a  new  trial  Is  granted 
he  may  or  may  not,  as  suits  his  in- 
terest. Warwick  v.  State,  73  Ala. 
486,  49  AmR  59  [overr  Parsons  v. 
State,  22  Ala.  50].  (2)  "In  the  lan- 
guage of  Chief  Justice  Waite,  in 
Smith  V.  U.  S.,  94  U.  S.  97,  24  L. 
ed.  32,  we  may  say,  in  the  case  in 
hand,  of  the  defendant,  Sargent:  'If 
we  affirm  the  Judgment,  he  is  not 
likely  to  appear  to  submit  to  his 
senteni^.  If  we  reverse  It  and  or- 
der a  new  trial,  he  will  appear  or 
not,  as  he  may  consider  most  for  his 
Interest.  Under  such  circumstances, 
we  are  not  inclined  to  hear  and  de- 
cide what  may  prove  to  be  only  a 
moot  case.' "  Sargent  v.  State,  96 
Ind.  63,  66.  (3)  Defendant  "will  not 
be  permitted  to  seek  relief  from  ac- 
tion by  the  court,  which  did  not  prej- 
udice his  substantial  rights,  or  those 
rights  which.  If  he  had  submitted 
himself  to  the  Jurisdiction  of  the 
courts,  he  would  be  entitled  to 
invoke,  by  putting  himself  be- 
yond the  Jurisdiction  of  the  court, 
so  that  its  order  might  protect  him, 
or  it  might  enforce  and  protect  the 
rights  of  the  state.  His  voluntarily 
absenting  himself  was  a  waiver  of 
such  objection  as  he  might,  if  pres- 
ent, have  Interposed,  or  such  rights 
as  he  might  perhaps,  if  present,  be 
entitled  to  have  protected."  South- 
erland V.  State,  176  Ind.  493,  495.  96 
NE  533. 

[b]  The  faot  that  the  appeal  lias 
fe*«ii  bsAta  before  he  escaped  does 
not  prevent  it  from  being  dismissed, 
nor  entitle  the  escaaed  criminal  to  a 
decision  of  the  appeal  on  its  mer- 
its. Gentry  v.  State.  91  Ga.  689,  17 
SE  956.  But  see  Leftwlch  v.  Com., 
20    Gratt.    (61    Va.)    716    (where   ac- 


cused escaped  after  the  Judgment  had 
been  reversed,  and  the  court  refused 
to    set    the    reversal   aside). 

18.  Cobb  V.  State,  69  Tex.  Cr.  619, 
154  SW  1195;  Hamilton  v.  State.  (Tex. 
Cr.)  23  SW  683;  Pate  v.  State,  21 
Tex.  A.  191,  17  SW  461;  Loyd  v. 
State,   19   Tex.  A.   137.  I 

[a]  StatBtM  ooaatttiittoaaL— (1) 
Statutes  authorizing  the  dismissal  of 
an  appeal  on  the  ground  of  the  es- 
cape of  accused  are  constitutional. 
Loyd  V.  States  19  Tex.  A.  137;  Luns- 
ford  V.  State,  10  Tex.  A.  118;  Brown 
V.  State,  6  Tex.  A.  126.  (2)  Such  stat- 
utes do  not  deprive  accused  of  a 
speedy  trial  or  of  the  confrontation 
by  adverse  witnesses.  Loyd  v.  State, 
supra. 

[b]  VsoeiBlty  that  Jnitadlctloii  «t- 
tach.  •  Code  Cr.  Proc.  art  880,  which 
provides  that  the  escape  of  defend- 
ant pending  an  appeal  to  the  court 
of  criminal  appeals  ousts  the  court 
of  Jurisdiction  to  determine  the  ap- 
peal, applies  only  after  Jurisdiction 
has  attached  by  service  of  notice  of 
appeal.  Charter  v.  State,  40  Tex.  Cr. 
226,  47  SW  979.  49  SW  74,  619. 

[c]  What  is  OB  esoaps. — ^The  stat- 
ute applies:  (1)  Where  the  sherilT  had 
allowed  the  prisoner  to  go  home  on 
his  promise  to  surrender  himself  If 
his  appeal  were  not  sustained.  Ex 
p.  Cole,  14  Tex.  A.  579.  (2)  Where 
defendant,  convicted  of  a  misdemean- 
or, did  not  enter  into  a  recognizance 
at  the  term  of  his  conviction,  but 
after  the  term  had  expired  gave  bond 
to  the  sheriff  who  released  him  from 
custody.  Roberson  v.  State,  60  Tex. 
Cr.  514,  182  SW  766.  (3)  Where  ac- 
cused, after  conviction.  Instead  of  en- 
tering Into  a  recognizance,  gives  an 
appeal  bond  and  is  released  from 
custody.  Blbss  v.  State,  (Tex.  Cr.) 
187  SW  487. 

[d]  What  la  not  an  ssoape. — (1) 
A  motion  to  dismiss  an  appeal  by 
one  convicted  of  crime  on  the  ground 
of  his  escape  from  Jail  will  be  denied 
where  It  appears  that  he  Is  allowed 
to  leave  the  Jail  on  account  of  its  un- 
healthful  condition,  and  he  has  made 
no  attempt  to  escape  from  the  sher- 
IfTs  custody.  Stewart  v.  State.  (Tex. 
Cr.)  77  SW  791.  (2)  An  escape  before 
sentence  Is  not  an  escape  "pending 
an  appeal"  under  the  statute.  Wal- 
ters V.  State,  18  Tex.  A.  8.  (3)  Where, 
pending  an  appeal,  the  prisoner  broke 
Jail,  and  was  first  discovered  by  the 
officer  who  pursued  him  when  he 
was  about  eighty  yards  therefrom, 
and  he  was  out  of  the  sight  of  the 
officer  but  three  or  four  minutes  when 
the  officer  again  came  in  view,  and 
he  pursued  him  until  he  was  captured 
at  a  point  four  hundred  or  Ave  hun- 
dred yards  from  the  Jail,  such  facts 
did  not  show  a  completed  escape 
sufficient  to  warrant  the  dismissal  of 
the  appeal.  Johnson  v.  State,  41 
Tex.  Cr.  9,  61  SW  911,  64  SW  598. 
(4)  Accused,  pending  an  appeal  from 
his  conviction,  escaped,  and  was  re- 
captured the  next  day.  He  made  af- 
fidavit that  he  escaped  with  the  pur- 
pose of  making  bond,  and  with  Intent 
to  subject  himself  to  the  due  process 
of  law.  It  was  held  that  a  motion 
to  dismiss  the  appeal  on  the  ground 
of  escape  would  be  denied.  Leonard 
V.  State,  53  Tex.  Cr.  187,  109  SW  149. 

[e]  An  appsal  ftom  a  rsfnaol  on 
habaaa  coipna  to  admit  to  boU  Is 
within  the  purview  of  the  statute. 
Ex  p.  Wood,  19  Tex.  A.  46. 

14.  Loyd  V.  State,  19  Tex.  A.  137 
(holding  that.  If  a  statute  provides 
that  the  report  of  the  sherlfF  shall  be 
sufflctent  evidence  to  authorize  a 
dismissal  of  the  appeal,  his  report 
must   set  yf&lil)  ..^he    facts    and    clr- 
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having  actnal  knowledge." 

In  Missisaippi  because  of  a  statute  permitting  the 
trial  of  one  chained  with  a  misdemeanor  in  his  ab- 
sence, it  is  held  that  an  appeal  from  a  conviction  of 
a  misdemeanor  may  be  dismissed  where  accused  es- 
caped pending  >appeal ;"  but  contrary  to  the  prac- 
tice prevailing  in  other  states^  an  appeal  from  a  con- 
viction of  felony  will  not  be  dismissed  where  ac- 
cused escapes  pending  appeal.^^ 

[i  3514]  bb.  Beinstatement  upon  Snmnder.'^ 
The  court  may  in  its  discretion  give  accused  who  has 
escaped  and  is  at  large  a  reasonable  time  to  sor- 
render  himself,  with  a  provision  that  upon  his  so 
doing  his  appeal  may  be  reinstated,'"  or  in  the  ab- 
sence of  statute  otherwise  providing,'"  the  court 
may  simply  suspend  the  determination  of  the  ap- 
peal until  the  rearrest  of  accused.*'  ' 

[i  3515]  (f)  Appeal  fietnmable  to  Wrong 
Place  or  Time.  An  appeal  made  returnable  on  ap- 
pellant's suggestion  at  an  improper  time  and  place 
may  be  dismissed;*^  but  where  the  mistake  is  com- 
mitted by  the  ju^e  the  appeal  will  not  be  dis- 
missed.'* 

[i  3516]  (g)  Appeals  Frivolons  or  for  Delay.'^ 
There  is  some  apparent  diversity  of  opinion  as  to 
whether  it  is  proper  practice  to  dismiss  an  appeal 
on  the  ground  that  it  is  frivolous  or  taken  for  de- 
lay. In  some  jurisdictions  this  is  not  a  ground  for 
dismissal;"  while  in  others  it  has  been  recognized 
that  a  writ  of  error  may  be  i  dismissed  on  this 
ground." 

[i  3517]  (h)  Failure  to  Prosecute  Appeal.  On 
failure  to  prosecute  an  appeal  or  writ  of  error,  it  is 
very  generally  held  that  it  will  be  dismissed  on  mo- 
tion.'^ However,  a  limitation  of  the  rule  has  been 
recognized  in  cases  where  both  counsel  for  th$  state 


and  for  appellant,  who  were  assigned  by  the  trial 
court,  had  been  'remiss  in  bringing  the  appeal  to  a 
hearing.^'  And  by  virtue  of  statutory  provisions, 
the  rule  does  not  obtain  in  some  states.'' 
s  [$  3518]  (i)  MiBcellaneons  Oronnds,  An  ap- 
peal by  the  state  may  be  dismissed  wher^  the  prose- 
cuting oflSeials  admit  that  it  is  without  merit."* 
So  an  appeal  will  be  dismissed  where  no  appeal  at 
all  lies  in  the  case;^'  where  no  judgment  has  been 
entered  in  the  lower  court,**  or  sentence  pro- 
nounced;** where  defendant  applies  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  and  the 
court  does  not  rule  on  such  motion  and  defendant 
appeals;**  where  defendant  pleaded  guilty  at  tine 
trial  and  reserved  no  exceptions;*'  where  an  order 
appealed  from  is  of  such  a  nature  that  its  execution 
has  left  nothing  upon  which  a  judgment  of  reversal 
can  operate;**  where  defendant  admitted  total  want 
of  interest;*^  where  defendant  was  not  before  the 
court  in  a  way  to  be  bound  by  its  determination 
and  appeared  to  have  no  interest  therein;**  or  where 
at  the  time  of  the  appeal  defendant  is  serving  a 
term  in  prison  in  another  state  and  cannot  be  made 
to  respond  to  any  judgment  or  order  that  may  be 
rendered  in  the  case.**  So  on  the  affirmance  of  a 
conviction  a  prior  appeal  from  a  refusal  of  bail  will 
be  dismissed.*"  On  the  other  hand,  a  writ  of  error 
will  not  be  dismissed  on  the  ground  that  the  period 
of  time  covered  by  the  sentence  has  expired,  for  the 
reason  that  there  is  no  presumption  that  an  illegal 
imprisonment  has  terminated  or  will  terminate  in 
a  voluntary  discharge.*'  Cumulation  for  purposes 
of  appeal  of  all  cases  relating  to  similar  offenses 
charged,  if  the  cases  are  all  brought  up  in  one  tran- 
script, is  not  ground  for  dismissal  of  the  appeal.** 
[4  3519]     (8)    ~  -    -         -         - 


cumstances  of  the  escape;  a  mere 
statement  that  defendant  escaped  la 
InsufHclent). 

15.  Warwick  v.  State,  73  Ala.  486, 

49  AmR  59;  Gentry  v.  State,  91  Oa. 
669,  17  SE  956. 

16.  Harding  v.  State,  96  Miss.  204, 
60  S  694;  Roberts  v.  Port  Gibson,  89 
Miss.  75.  42  S  540. 

17.  Harding  v.  State,  96  Miss.  204, 

50  S  694. 

18.  B«liurtait«iiMiit  gntanUj  see 
infra  t  3540. 

19.  Ala. — Black  v.  State,  12  Ala.  A. 
18,1.  67  S  770. 

Cal.— Peo.  v.  Elkins,  122  Cal.  6S4, 
55  P  599. 

Ga. — Gentry  v.  State,  91  Ga.  869,  17 
SE   956. 

111.— McOowan  v.  Peo.,  104  111.  100, 
44  AmR  87. 

Mo.— State  v.  Carter,  98  Mo.  431, 
11   SW  979.   4  L.RA  621. 

Mont. — State  v.  Dempsey,  26  Mont. 
504,   68   P  1114. 

S.  C. — State  V.  Johnson,  44  S.  C. 
566,  21  SK  806. 

30.     See  caec-  ,nfra  this  note. 

[a]  In  Tazaa,  under  the  statute 
(1)  to  reinstate  the  appeal,  a  volun- 
tary surrender  of  accused  to  the 
sherlfT  who  had  him  in  custody  or  to 
his  successor  or  a  deputy  is  required. 
HammonsAr.  State,  35  Tex.  Cr.  17,  29 
SW  780;  Gresham  v.  State,  1  Tex. 
A.  458.  (2)  His  recapture  does  not 
give  the  court  Jurisdiction.  Ex  p. 
Wood,  19  Tex.  A.  46;  Lunsford  v. 
State,  10  Tex.  A.  118. 

91.  State  v.  McMillan,  94  N.'  C. 
946. 

83.  State  v.  Jackson,  44  La.  Ann. 
975,  11  S  675;  State  v.  Lyon,  41  La. 
Ann.  962,  6  S  722;  State  v.  Granger, 
40  La.  Ann.  619,  6  S  107;  State  v. 
Cloud.  40  La.  Ann.  618.  4  S  497;  State 
V.  Stephens,  38  La.  Ann.  928. 

33.  State  V.  Ballze,  38  La.  Ann. 
542;  State  V.  West,  33  La.  Ann.  1261; 


State  V.  Dellwood,  33  L,a.  Ann.  1229. 
See  also  State  v.  Augustus,  129  La. 
617.  66  S  551  (holding  that  if  de- 
fendant has  moved  for  an  appeal,  "re- 
turnable according  to  law,"  the  fail- 
ure of  the  judge  to  fix  a  return  day 
In  the  order  granting  the  appeal  is  a 
fault  Imputable  to  the  Judge  alone, 
and  appellant  cannot  be  prejudiced 
thereby). ' 

34.  In  dvU  o«a«B  see  Appeal  and 
Error  I  2332. 

SB.  Peo.  v.  McNulty,  9S  Cal.  694, 
30  P  963  (holding  that  a  statute 
which  provides  that  an  appeal  itiay 
be  dismissed  if  it  is  irregular  in  any 
substantial  particular  does  not  per- 
mit an  appeal  to  be  dismissed  be- 
cause frivolous);  Peo.  v.  Haddock, 
12  Porto  Rico  59. 

ae.  State  v.  Bowers,  65  Md.  363,  9 
A  126  (holding  that  where  the  prep- 
aration of  the  necessary  papers  would 
require  less  than  an  hour  a  delay  of 
twenty-one  days  is  fatal). 

97.  Ala.— Grlffln  v.  State,  (A.)  72 
S  271;  Hawkins  v.  State,  (A.)  72  3 
271;  Stephens  v.  SUte,  (A.)  72  S  268; 
Martin  v.  State,  (A.)  71  S  981;  Neely 
V.  State,  (A.)  71  S  981;  Smith  v. 
State,  (A.)  70  S  950;  Sanders  v.  State, 
14  Ala.  A.  12,  70  S  949;  Trautwine  v. 
State,   13,  Ala.  A.  677.  69  S  399. 

Ark. — Gross  v.  State,  89  Ark.  482, 
117  SW   531. 

Mo. — State  V.  Amos,  166  Mo.  A.  213, 
145   SW  864. 

N.  T. — Peo.  V.  Turley,  168  App.  Dlv. 
671,  138  NTS  651;  Peo.  v.  Addes,  46 
Misc.  314,  92  NTS  314,  19  N.  T.  Cr. 
11.      I 

N.  D. — State  V.  Jensen,  32  N.  D. 
373.  156  NW  793. 

Okl.— Gist  V.  State,  (Cr.)  162  P 
451;  Tandel  v.  Terr.,  3  Okl.  188,  104 
P  923. 

38.  '  Peo.  V.  Sp»ague,  215  N.  T.  266, 
268,  109  NE  247  (where  it  was  said: 
"It    Is    perfectly    apparent    that    the 


Waiver  of   ClroimdB.**    Treating 

counsel  who  in  the  larger  measure  ■ 
have  been  responsible  for  the  delay 
on  which  we  have  commented,  should 
no  longer  be  intrusted  with  the  man- 
agement of  the  appeal,  and  that  the 
leaat  which  the  court  can  do  is  to  va- 
cate the  assignment  of  counsel  now^ 
representing  appellant  and  appoint  in 
their  place  some  one  else  who  will 
bring  the  appeal  to  an  argument 
without  further  unnecessary  delay*). 

89.  Baca  V.  State,  18  Ariz.  350.  161 
P  686 

ao. '  State  V.  Stewart,  46  La.  Ann. 
117.  14  S  806. 

31.  Ball  V.  Com.,  9  SW  304,  10  KyL 
422 

33.  Dansby  v.  State,  7  Okl.  Cr. 
496,  124  P  328;  Sharp  v.  State.  117 
Tenn.  537,  97  SW  812;  NoUn  v.  State, 
6  Coldw.  (Tenn.)  12;  Hinman  v.  State. 
54  Tex.  Cr.  4^4.  113  SW.280;  Small 
v.   State,    (Tex.   O.)    38    SW    798. 

33.  Robinson  v.  State.  64  Tex.  Cr. 
569,  113  SW  763;  Hinman  v.  SUte, 
54  Tex.  Cr.   434,   113  SW  280. 

34.  State  v.  Weldon,  89  S.  C.  30S. 
71  SE  828  (holding  that  under  these 
circumstances  the  appeal  will  be  dis- 
missed without  prejudice  to  any 
right  of  accused  to  move  for  a  new 
trial). 

35.  Redman  v.  State,  8  Ala.  A. 
408,   62   F  992. 

86.  State  V.  Pray,  80  Nev.  206,  94 
P  218. 

37.  State  V.  Tate,  172  Iowa  264. 
154  NW  420. 

88.  Terr.  v.  Brady,  4  Okl.  514,  46 
P   673. 

39.  Victor  V.  State,  (Okl.  Cr.)  168 
P  1183  mem. 

4a  Ex  p.  Gonzales,  (Tex.  O.)  2G 
SW  782. 

41.     Lark  v.  State.  66  Oa.  436. 

43.  Mlnden  v.  McCrary,  108  La. 
618.    32   S  468. 

48.  la  otvU  OMMI  see  Appeal  and 
Error   {    2398. 


For  latar  oases,  davalopmrata  and  oIiMvaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3519-3528] 


CRIMINAL  LAW 


[17  C.  J.]     197 


an  appeal  as  valid  and  proceeding  without  objection 
to  detects  and  irregnilanties  may  be  regarded  as  a 
waiver  of  the  right  to  have  the  appeal  dismissed  fox 
failure  to  conform  to  preliminary  requirements,^^ 

[i  3520]  e.  Operation  and  Effect  of  DiBmissal. 
A  dismissal  of  an  appeal  or  writ  of  error  ordinarily 
operates  as  an  a£Srmance  of  the  judgment/"  and  the 
judgment  of  the  trial  court  is  left  in  full  force  and 
effect.*'  However,  where  no  judgment  has  been 
rendered  by  the  trial  court,  the  dismissal  is  a  mere 
nuUity." 

[i  3521]  2.  Suspension.  A  motion  to  suspend 
an  appeal,  with  l^ve  to  move  for  a  new  trial  in  the 
circuit  court  on  the  grounds  of  discovery  of  impor- 
tant eyewitnesses  to  the  homicide,  who  were  not  dis- 
eovered  until  after  the  trial,  and  that  the  case  was 
not  properly  presented  because  .of  the  ill  health  of 
plaintiff's  counsel,  will  be  denied  where  there  was 
no  effort  shown  to  find  the  witnesses,  and  the  counsel 
went  to  trial  without  askii^  for  a  continuance.*^ 

[i  3522]  3.  Hearing  *»— a.  In  GeneraL  The  ar- 
gument and  hearing  of  the  appeal  is  regulated 
largely  by  statute  or  rules  of  court  which  must  be 
referred  to  in  each  particular  case.'"      ^ 

[i  3523]  b.  Time  for."  Appellant  may  lose  his 
right  to  have  his  appeal  heard  where  he  has  faUed 
to  perfect  it  for  many  years  after  sentence;"^  but 
the  fact  that  an  appeal  has  been  prematurely  filed 
does  not  prevent  it  from  being  heard,"'  or  if  not 
beard,  the  hearing  may  be  postponed.'*  A  statute 
vhieh  provides  that  appeals  must  be  heard  and  de- 
termined within  a  specified  time,  unless  continued 
with  the  consent  of  defendant,  has  been  held  direc- 


tory, so  that  a  failure  to  render  a  decisicm  does  not 
entitle  defendant  to  a  discharge.""  Where  a  statute 
provides  that  the  apical  shall  be  tried  at  the  term 
at  which  the  transcript  is  filed,  unless  continued, 
appellant  cannot  postpone  the  hearing  beyond  the 
term  by  naming  a  later  day  in  his  notice  of  appeal."' 

[i  3524]  c.  Notice  of.  Notice  of  the  time  and 
place  of  hearing  must  be  promptly  and  properly 
served."'  Service  of  notice  may  be  proved  by  the 
admission  6f  the  attoniey  of  the  adverse  party  in 
open  court.** 

[i  3525]  d.  Presence  of  Accused.  While  there 
is  some  authority  apparently  to  the  contrary,"'  ac- 
cording to  the  weight  of  authority  the  hearing  of 
the  argument  on  appeal  is  not  a  trial  within  the 
constitutional  provision  entitling  accused  to  be  pres- 
ent.«> 

[$  3526]  e.  OouosaL  The  appointment  of  coun- 
sel by  the  trial  court  for  the  trial  authorijies  the 
same  counsel  to  prosecute  a  writ  of  error."^  It  has 
been  held  that  the  appellate  court  ^ill  not  appoint 
counsel  to  prosecute  an  appeal  for  a  poor  person  in 
the  absence  of  statutory  authority  for  so  doing;'' 
but  it  has  been  said  that  the  court  will  not  permit 
defendant  to  be  without  counsel  and  will  appoint 
one  to  appear  for  him,  although  accused  appears 
and  argues  the  case  in  person," 

[i  3527]  f.  ArgBments  of  OonnseL**  Argu- 
ments of  counsel  before  a  reviewing  court  are  gov^ 
emed  largely  by  rules  of  ^  court,  to  which  ref- 
erence must  be  made  to  determine  matters  relating 
thereto." 

[i  3528]    *g.    Advancing   or  'Postponing   Heu- 


44.    Ala. — Chardler     v.     State,     13 

Ala.  A.  287,   68   S   636.  ^ 

111.— Carter  v.   Peo..   122   111.  A.  77. 

Ky.— Watklns  v.  Com.,  123  Ky.  817, 

97  SW  740,   29  KyL  1273;  Mackey  v. 

Com.,  80  Ky.  315,   4  KyL  179. 

Ho.— State  V.  Miller,   189   Mo.   673, 
88  8'W  607 

Or.— state  v.  Adler,  71  Or.  70,  142 
P  344. 
Tex. — State  v.  West.  10  Tex.  653. 
Wash. — State  v.  Craig,  62  Wash.  66. 
100  P  167. 

Wyo. — Nicholson  v.  State,  23  Wyo. 
482,  153  P  749. 

[a]  Tliiia  (1)  a  motion  to  dismiss 
an  appeal  In  a  criminal  case  or  strike 
the  same  from  the  docket  because 
no  affidavM  for  an  appeal  was  filed, 
not  made  until  after  the  case  had 
been  submitted  on  the  merits,  was 
too  late.  State  v.  Miller,  189  Mo. 
«7S,  88  SW  607.  (2)  Where  appellee 
does  not  move  to  dismiss  an  appeal 
for  Irregularity  in  perfecting  the 
same;  but  on  the  other  hand  files 
briefs,  the  irregularity  is  waived. 
Carter  v.  Peo.,  122  111.  A.  77.  (3) 
Where  a  motion  to  dismiss  an  appeal 
from  a  conviction  of  a  felony  on  the 
pound  that  the  transcript  was  not 
lodged  with  the  clerk  of  the  court  of 
appeals  within  sixty  days  after  judg- 
ment, as  required  by  Cr.  Code  Pract. 
I  Hi,  subs  3,  is  not  made  until  after 
the  case  is  submitted  for  argument 
the  irregularity  is  waived.  Watklna  v. 
Com.,  123  Ky.  817,  97  SW  740,  29  KyL 
1273.  (4)  A  motion  to  dismiss  the 
appeal  for  Imperfections  in  the  rec- 
ord comes  too  late,  it  not  having 
been  made  when  the  case  was  called 
for  argument,  but  later,  when  coun- 
sel for  the  state  filed  a  printed  brief, 
as  after  oral  argument  at  the  time 
the  case  was  so  called,  when  the  rec- 
ord was  before  him,  he  was  given 
leave  to  do.  State  v.  Craig,  52  Wash. 
M.  100  P  167. 

[b]  Appeuuiio*  1>7  th*  raapondnrt, 
»nd  his  failure  to  move  to  dismiss 
the  appeal,  waives  the  objection  that 
an  appeal  does  not  lie.  Brady  v. 
Peo..  51  III.  A.  112. 
tt    Easterlins  v.  State,  11  aa.  A. 


134,  74  SB  899;  State  v.  Reed,  206  Mo. 
719,   105  SW  601. 

40.  State  v.  Reed,  206  Mo.  719,  106 
SW    601. 

47.  Hasterllng  v.  State,  11  Oa.  A. 
134.  74  SE  899. 

48.  State  v.  Mack,  77  S.  C.  388, 
57   SE  1107. 

49.  IB  dvll  ewica  see  Appeal  and 
Error  |   2466. 

HSO.  See  statutes  and  rules  of 
courts;  and  cases  infra  this  and  fol- 
lowing 'Sections. 

[a]  la  MMaaohnaetta  under  the 
statutes  providing  that  all  issues  In 
law,  except  as  otherwise  provided, 
shall  be  heard  and  determined  by  the 
full  court,  questions  raised  by  assign- 
ments of  errors  of  law  are  Issues 
of  law,  and  so  within  the  sole  Juris- 
diction of  the  full  court.  Kelley  v. 
Com.,  215  Mass.   209,   102  NE  431. 

[b]  la  tha  FbUlpplna  lalands  tbe 
supreme  court  (1)  .tries  a  criminal 
case  on  the  record  de  novo.  Pen- 
dleton v.  U.  S.,  216  U.  S.  305.  30  SCt 
315,  54  L.  ed.  491;  Trono  v.  U.  S.,  199 
V.  8.  621,  26  SCt  121.  60  L.  ed.  292. 
4  AnnCas  773.  (2)  It  was  so  held 
In  the  case  first  cited  in  which  the 
court  of  first  instance  took  into  con- 
sideration the  fact  that  accused  did 
not  offer  to  testify  on  his  own  behalf, 
but  the  supreme  court,  on  accused's 
own  appeal,  declared  that  it  did  not 
take  that  fact  into  consideration  but 
rendered  Us  decision  on  the  proofs. 
Pendleton   v.    U.   S.,   supra. 

51.  In  olvU  oaSM  see  Appeal  and 
Error   S   2473. 

Sa.  Turner  v.  Com.,  89  Ky.  78,  1 
SW   475.   8  KyL   350. 

63.     Rust  V.  State,  14  Tex.  A.  19. 

54.     Rust   v.    State.   14    Tex.   A.    19. 

65.  Peo.  V.  Staples,  91  Cal.  23,  27 
P  523. 

86.  State  v.  Fltzpatrick,  88  Iowa 
615,  55  NW   529. 

57.  Butts  V.  State.  90  Ga.  450,  16 
SE  96;  Peo.  v.  Addes,  46  Misc.  314,  92 
NYS    389 

68.  McAliater  v.  State,  77  Ga.  699, 
3  SE  163. 

59.  Republic  v.  McColloch,  Dall. 
(Tex.)   367   (Jioldlng  that,  unless  th& 


prisoner  is  before  the  supreme  court 
to  be  discharged,  cpmmitted,  or 
balled,  the  court  cannot  take'  Juris- 
diction of  the   case). 

60.  Ala.— Phleming  v.  State.  Mi- 
nor 42.  , 

111.— Fielden  ▼.  Poo..  128  111.  696. 
21   NE  584. 

Mass. — Com.  V.  Cody,  166  Mass, 
133,    42   NE   575. 

N.  J.— Donnelly  v.  State.  26  N.  J.' 
L.  463   [aff  26  N.  J,  L.  601]. 

N.  C— State  v.  Overton,  77  N.  C. 
486. 

S.  C— State  V.  David,  14  8.  C.  428. 

Tex. — Tooke  v.  State,  23  Tex.  A. 
10,   3  SW  782. 

Man. — Reg.   v.  Riel.   2  Man.   302. 

[a]  -XimUmtUm  ox  ml*. — ^Where' 
the  party  convicted  is  in  confinement, 
in  pursuance  of  the  Judgment  pro- 
nounced against  him,  and  is  not  rep- 
resented by  counsel,  he  has  a  right  to 
appear  personally  in  court  to  have 
counsel  assigned  him,  or  to  assign 
errors,  and  conduct  his  cause  In  per- 
son. Donnelly  v.  State,  26  N.  J.  L. 
463  raff  26  N.  J.  L.  601J. 

[b]  Bven  la  a  capital  oaae,  de- 
fendant's presence  may  be  dispensed 
with  during  the  argument  and  at  the 
rendition  of  the  decision  thereon. 
Donnelly  v.  State.  26  N.  J.  L.  801; 
Peo.  v.  Clark,  2  Edm.  Sel.  Cas.  (N.  T.) 
308,  1  Park.  Cr.  360;  State  v.  David. 
14  S.  C.  428;  Richards  v.  Reg.,  [1897] 
1  Q.  B.  574. 

[c]  Til*  ztelit  to  1M  pxaaaat  at 
one's  trial  applies  only  to  a  trial  by 
Jury.  Com.  v.  Cody,  165  Mass.  133, 
42  NE  575.  See  also  supra  S  2066 
et  seq. 

61.  State  V.  Williamson,  72  Wis. 
61,  39  NW  185. 

62.  Ho*rard  v.  State,  118  Wis.  248, 
89  NW  110. 

63.  Vowel]  v.  State,  132  Tenn.  849, 
178  SW  768. 

64.  m  civU  oaiM  see  Appeal  and 
Error  S  2466  et  seq. 

65^  See  rules  of  courts.  See  also 
Peo.  v.  Modina,  146  Cal.  142,  79  P 
842  (holding  that,  on  appeal  In  a 
criminal  case,  it  is  improper  for  de- 
fendant's counsel.   In  oral  argument. 
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ing.**  The  matter  of  taking  ap  «  case  out  of  its 
regular  order  for  hearing  on  appeal  or  error  is  some- 
times regnilated  by  statute.*^  But  in  the  absence  of 
some  statute  or  rule  of  court  regulating  the  matter, 
the  question,  it  seems,  is  solely  in  the  discretion  of 
the  court." 

Postponement.  The  court  will  in  no  case  grant  a 
postponement  where  it  is  not  satisfied  that  the  ends 
of  justice  require  it.**  In  other  words,  to  authorize 
a  postponement  g^>od  cause  must  be  shown."* 

Advancing  cause.  A  case  may  be  advanced  on  the 
oalendar  where  no  substantive  rights  of  defendant 
are  prejudiced  thereby,  and  where  it  is  apparent  that 
he  objects  thereto  merely  for  the  purpose  of  delay." 
And  it  is  a  special  ground  for  speeding  up  a 
hearing  of  a  writ  of  error  in  a  criminal  case  by  dis- 
pensing with  the  printing  of  the  record  and  briefs 
that  serious  objection  is  made  to  the  enlargement 
of  defendant  on  bail,''^  and  this  may  be  done  by  pro- 
viding for  a  speedy  hearing  even  though  other  Uti- 
ganta  and  the  court  may  be  inconvenienced  there- 
by.^* However,  it  is  the  duty  of  the  court  to  see 
that  causes  are  not  unnecessarily  brought  forward  to 
the  prejudice  of  others.'*  And  an  application  for 
the  advancement  of  a  cause  will  of  course  be  denied 
where  it  appears  that  the  order  from  which  the 
appeal  was  taken  is  not  appealable;'*  and  'the  hear- 
ing of  a  homicide  case  will  not  be  advanced  on  the 
ground  that  defendant  is  a  member  of  the  legisla- 
ture and  should  be  fre^  in  the  event  of  a  probable 
called  session  to  discharge  his  duties  without  the 
embarrassment  of  being  under  a  conviction  for  fel- 
ony, where  it  was  not  certain  that  there  would  be  a 
called  session  and  there  were  many  cases  of  public 
importance  which  should  be  advanced  in  the  public 
interest,  and  also  some  cases  theretofore  submitted 


in  which  defendants  were  in  confinement.'* 

Notice.  On  application  by  defendant  to  advance 
the  cause,  notice  should  be  given  the  representative 
of  the  state  in  order  to  prevent  surprise." 

Moving  papers.  Motions  to  advance  a  criminal 
cause  on  behalf  of  the  United  States  on  the  grotmd 
that  the  questions  in  dispute  will  embarrass  the 
operations  of  the  government  while  they  remain  un- 
settled must  state  the  facts  in  such  manner  that  the 
court  may  judge  whether  the  government  will  be  em- 
barrassed by  delay.'* 

[$  3629]  h.  Certiorari.  In  Georgia  the  judges 
of  the  superior  courts  have  jurisdiction,  either  in 
term  time  or  in  vacation,  to  hear  and  determine 
certiorari  in  criminal  cases;'*  they  may  determine  a 
certiorari  in  vacation  without  any  order  passed  in 
term  time,**  and  may  pass  such  sentence  as  is  con- 
sistent with  justice.**  The  judge  may  make  an 
order  fixing  the  time  and  place  for  hearing:,** 
and,  when  fixed  on  the  application  of  the  solicitor- 
general,  defendant  is  entitled  to  notice  in  writing.** 
However,  this  notice  need  not  be  given  by  him  of- 
ficially; it  is  sufficient  if  given  by  any  one  acting 
under  his  direction,**  and  the  notice  may  be 
waived.**  No  abuse  of  discretion  is  shown  in  a  re- 
fusal to  continue  the  hearing  of  a  certiorari  for  lack 
of  opportunity  to  file  a  traverse  to  the  answer  of  a 
county  judge,  where  it  does  not  appear  that  plaintiff 
in  error  did  not  have  such  opportunity.** 

[$3530]  4.  Rehearing  *'—«.  Kight  to  Rehear- 
ing— (1)  In  Oeneral.  A  rehearing,  it  is  appre- 
hended, is  not  a  matter  of  right,  unless  specifically 
provided  for  by  statute  or  rule  of  court,  but  a  privi- 
lege to  be  granted  or  not,  according  as  the  court 
sees  fit,  the  matter  being  solely  within  its  discre- 


to  raise  a  point  as  to  alleged  mis- 
conduct of  the'  trial  court,  not  re- 
ferred to  in  the  briefs,  and  which 
counsel  for  the  state  has  had  no  op- 
portunity to  coTislder  and  reply  to); 
Carter  t.  State,  68  Fla.  14  3,  148,  «6 
S  1000  (holding  that  "where  a  party 
to  a  cause  pending  in  the  Supreme 
Court  desires  to  orally  argue  the 
same,  be  should  file  a  memorandum 
for  such  oral  argument  with  the 
Clerk  of  such  Court  at  the  time  he 
files  his  brief  In  the  cause.  In  ac- 
cordance with  the  provisions  of  Su- 
preme Court  Rule  21,  adopted  the 
2nd  day  of  March,  1905,  preflzed  to 
Bl  Fla.  and  37  South  Rep.");  Haw- 
kins v.  State,  7  Okl.  Cr.  385.  128  P 
1024  (holding  that,  where  no  brief 
is  filed,  the  court  will  permit  oral 
argument  simply  to  call  attention  to 
errors  apparent  on  the  face  of  the 
records,  and  counsel  must  file  a  syn- 
opsis of  propositions  and  authorl- 
ttes). 

66.  IB  elvU  ossM  see  Appeal  and 
Error   ({   2451   et  seq,   2474.         , 

67.  State  v.  Peter,  13  La.  Ann. 
232  (holding  that  the  prisoner  has, 
but  the  state  has  not,  the  right  to 
have  an  appeal  advanced  and  tried 
out  of  its  usual  order).  And  see 
Barron  v.  Peo.,  1  Barb.  (N.  T.)  136 
(in  which  case  the  court  held  that 
that  part  of  the  ninety-seventh  rule 
which  gives  to  the  counsel  for  the 
people  alone  the  right  to  move  cases 
out  of  their  order  on  the  calendar 
applies  only  to  the  first  week  In  term, 
and  that  after  that  either  party,  on  a 
four  days'  notice,  may  bring  on  the 
argument  of  the  cause  out  of  its  or- 
der). 

68.  U.  8.— U.  8.  V.  Norton.  »1  U. 
8.   568.   23  L.   ed.   250. 

Cal. — ^Peo.  V.  Durrant,  119  Cal.  201, 
n  P  186: 

N.  J. — Stone  V.  State,  20  N.  J.  L.  404. 
N.  T. — Peo.  V.  Skwirsky.  213  N.  T. 


151,    107    NE   47. 

S.  C. — State  V.  Johnson,  74  8.  C. 
401,    54    SE    601. 

68.  State  v.  Johnson,  74  S.  C.  401, 
64  SB  601. 

[a]  Tlra*  a  postponement  will  be 
denied  in  the  absence  of  a  showing 
that  the  application  therefor  is  made 
in  good  faith  and  not  for  purposes  of 
delay.  State  v.  Green,  (S.  C.)  27  SE 
663. 

TO.  Owens  v.  State,  $8  Miss.  79S, 
54   S  307. 

Ca]  Bnfllotsnt  oanae. — (1)  A  post- 
ponement may  be  granted  where  de- 
fendant, convicted  of  murder,  has 
been  committed  to  a  hospital  for  the 
criminally  insane  on  the  possibility 
of  his  recovery.  Peo.  v.  Skwirsky, 
213  N.  Y.  151,  107  NB  47.  (2)  The 
court  may  grant  a  postponement  be- 
cause of  the  failure  of  the  official 
stenographer  to  furnish  the  minutes 
of  a  trial  resulting  in  sentence  of 
death,  although  no  good  reason  is 
shown  why  he  could  not  have  done 
the  work.  Peo.  v.  Hill,  197  N.  T. 
532,  90  NEi  339.  (3)  Postponement 
of  hearing  of  an  appeal  from  a  Jus- 
tice's court  on  a  tran.^crlpt  wtilch 
falls  to  show  the  justice's  certificate 
to  the  original  complaint  and  war- 
rant will  be  granted  for  the  purpose 
of  enabling  the  ]u.^tlce  to  certify  the 
papers.  State  v.  Plomondon,  75  Kan. 
853,  90  P  254. 

[b]  n  is  not  a  good  gtonad  for 
postaonemMit  that  a  civil  action  is 
pending.  State  v.  Mehaffey,  132  N. 
C.   1062,  44  SE  107. 

71.  Peo.  v.  Durrant,  119  Cal.  201, 
51  P  185  (where  the  attorney  iiad  con- 
fessed error  and  conceded  that  the 
order  appealed  from  must  be  re- 
versed, the  court  saying  that  as  it 
was  legally  Impossible  that  appel- 
lant could  ever  have  any  other  or 
greater  relief  than  a  reversal  of  the 
order,  it  was  manifest  that  his  ob- 


jection was  interposed  only  for  the 
purpose  of  delay). 

73.  Morse  v.  U.  S.,  168  Fed.  49,  93 
CCA    471 

73.  Morse  v.  U.  S.,  168  Fed.  49, 
93   CCA    471. 

74.  n.  S.  V.  Morton.  91  U.  S.  668, 
23  L.  ed.   250. 

75.  State  v.  Fortune,  29  N.  D.  289, 
150  NW  928. 

76.  Gaines  v.  State,  58  Tez.  Cr. 
631,  127  SW  181. 

77.  Stone  v.  SUte,  20  N.  J.  li.  404. 

78.  U.  S.  V.  Norton,  91.  U.  S.  558, 
23  L.  ed.  250. 

78.  Dawson  v.  GlenvUle,  16  Oa.  A. 
249,  85  SE  82;  Folsom  v.  State,  11 
Qa.  A.  199,  74  SE  939;  Avery  v. 
State,  4  Ga.  A.  460.  61  SB  839. 

ea.  Dawson  V.  GlenvUle,  16  Ga. 
A.  249,  85  SE  82. 

81.  Folsom  V.  State,  11  Oa.  A.  199, 
74  SE  939. 

83.  Avery  V.  State,  4  Qa,  A.  460, 
61   SE  839. 

[a]  IB  OiSsrsBt  oOBBtr- — A  writ 
may  be  heard  and  determined  in  a 
county  other  than  that  in  which 
plaintiff  in  certiorari  was  convicted. 
Avery  v.  State,  4  Qa.  A.  460,  61  SB 
839. 

83.  Avery  v.  State,  4  Ga.  A.  460, 
61  SB  839. 

84.  Avery  v.  State,  4  Ga.  A.  460, 
61   SE  839. 

85.  Avery  v.  State,  4  Ga.  A.  460, 
61  SE  "839  (holding  that,  where  ac- 
cused by  his  counsel  appears  at  the 
time  and  place  fixed  by  the  court,  on 
the  application  of  the  solicitor-gen- 
eral, for  the  hearing  of  a  writ  of 
certiorari  and  participates  in  the 
hearing,  he  will  be  presumed  to  have 
waived  the  ten  days'  notice  required 
by  Civ.  Code  [1896]   <  4324). 

88.  Folds  v.  State,  123  Ga.  167. 
51  SE  305. 

87.  IB  oItU  oaasB  see  Appeal  and 
Error  {   2477  et  seq. 


For  totar  «•■•■,  derslopmsBts  and  okaBfsa  In  the  law  see  cumulative  Annotations,  same  titis,  page  and  note  number. 
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tion.**  A  rehearing  will  not  be  granted  to  have  the 
court  listen  to  the  same  arguments  and  authorities.'* 
Neither  will  it  be  gp-aated  where  the  application  is 
made  on  a  manifestly  frivolous  pretext  for  the  evi- 
dent purpose  of  securing  a  delay  of  the  execution 
of  the  sentence  imposed.'"  The  fact  that  bitter  and 
intense  feeling  exists  in  some  communities  relative 
to  the  merits  of  questions  decided  by  the  supreme 
eoort  will  not  be  considered  on  a  petition  for.  rehear- 
ing-" 

[%  3531]  (2)  Errors  in  Opinion."-  To  entitle  a 
party  to  a  rehear incr  for  error  in  the  opinion,  such 
error  must  be  material."'  A  motion  for  a  rehearing 
irill  not  be  granted  because  of  erroneous  reasons 
given  if  substantial  justice  has  been  done,**  because 
of  immaterial  misstatements  of  fact,"  nor  because 
of  the  mistaken  belief  of  the  court  that  the  form  of 
verdict  was  not  objected  to,  where  the  form  and  suf- 
ficiency of  the  verdict  w£re  fully  considered.** 

[S  3532]  (3)  Points  Not  Directly  Beferred  to 
in  Opinion.*^  The  fact  that  the  court  has  not  ex- 
pressly ruled  upon  errors  in  its  original  opinion  wUl 
not  warrant  a  rehearing  where  there  does  not  appear 
to  have  been  any  controversy  as  to  them,**  or  where 
they  were  necessarily  determined  by  the  decision, 


although  not  expressly  mentioned.** 

[  i .  3533]  ( 4)  Matters  Kot  Urged  at  Firat  Hear- 
ing— (a)  General  Bnle.^  New  and  original  ques- 
tions cannot  be  presented  for  the  first  time 'on  a  mo- 
tion for  rehearing,'  especially  where  they  are  incon- 
sistent with  positions  taken  on  the  original  hear- 
ing,* or  waived  on  the  original  Submission  of  the 
cause.*  This  rule  has  been  applied  with  respect  to 
error  in  instructions  given''  or  in  failure  to  give 
instructions;*  to  error  in  overruling  a  motion  in 
arrest;'  and  to  error  in  failing  to  lay  a  predicate 
for  impeaching  testimony.*  So  a  rehearing  will  not 
be  granted  on  the  ground  first  alleged  on  a  motion 
for  a  rehearing  that  there  was  a  change  in  the  pre- 
siding judge  during  the  trial;*  that  an  information 
for  selling  liquor  in  prohibition  territory  is  defective 
for  failing  to  allege  the  date  of  election  by  which 
prohibition  was  put  in  force;'*  or  that  the  record 
was  defective  and  incomplete,*'  at  least  not  as  a 
matter  of  right.'^  Nor  will  a  rehearing  be  granted 
for  a  consideration  of  a  constitutional  question 
which  was  not  presented  at  the  original  hearing." 

[%  3534]  (b)  Limitations  of  Bnle.  A  funda- 
mental error  may  be  considered  for  the  first  time 
on  rehearing;'*  as,  for  instance,  that  the  complaint 


88.  See  cases  Infra  this  and  S{ 
3SI1-3636. 

89.  HcArthur  v.  State,  41  Tex.  Cr. 
eJ5.  57  SW  847;  Peo.  v.  Tidwell,  6 
Utah  88,  12  P  638;  Peo.  v.  Olson,  S 
Utah  87,  12  P  638. 

SO.  Peo.  V.  JuKlgo,  128  N.  T.  589, 
28  NE  139.  123  N.  Y.  630,  25  NB  817. 

91.  State  v.-MenauRb,  151  Ind.  260, 
SI  NE  117,  367,  43  LRA  408,  418  (as 
the  court  has  no  concern  for  suoh 
feeling  and  Is  in  no  wise  responsible 
for  It). 

93.  XA  dTll  oaaas  see  Appeal  and 
Error  {  2480. 

S3.  Peo.  V.  Cornell,  29  Cal.  A.  480, 
155  P  1026;  Roper  v.  U.  S.,  7  Ind.  T. 
185,  104  SW  684;  State  V.  Baton,  6 
Kan.  A.  94,  49  P  686  (where  It  was 
«ald  that  the  rehearing  will  not  be 
granted  unless  It  clearly  appears  that 
some  question  decisive  of  the  case 
and  actually  submitted  has  been 
overlooked);  Boyce  v.  State,  43  Tex. 
Cr.   (59.  66  SW  588. 

Si.  Koper  V.  U.  S.,  1  Okl.  Cp.  712, 
97  P  1022  [den  reb  7  Ind.  T.  186,  104 
SW  684]. 

95.  Boyce  V.  State,  43  Tex.  Cr.  459, 
«  8W  668  (holding;  that  it  was  Im- 
material that  an  opinion  affirming 
a  conviction  stated  by  mistake  that 
tlie  plea  of  not  grullty  -was  withdrawn 
and  one  of  grullty  entered  after  the 
second  consultation  with  defendant's 
attorney,  when  In  fact  only  one  con- 
raltation  was  held). 

96.  Peo.  V.  Cornell,  29  Cal.  A.  430, 
155  P  1026. 

S7.  In  olvll  cMiea  see  Appeal  and 
Error,  i  2S00. 

SB.  Peo.  V.  Tidwell,  6  UUh  88,  12 
P  638.       , 

89.  English  V.  State,  81  Fla.  856, 
1!  S  (89;  State  v.  Hortensen,  27  Utah 
16,  74  P  120,  360.  See  also  Peo.  v 
Patrick,  183  N.  T.  62,  75  NB  963  [den 
rearg  182  N.  Y.  131,  74  NE  843  (app 
dUm  203  C.  S.  602  mem,  27  SCt  783 
mem,  51  L.  ed.  335  mem)]  (holding 
that  where,  in  a  capital  case,  no  Im- 
portant objection  has  been  over- 
looked, a  motion  for  reargument  will 
be  denied;  the  fact  that  exceptions 
nised  upon  the  trial  are  not  sepa- 
rately discussed  In  the  prevailing 
opinion  not  Indicating  that  they  were 
not  considered).  •■ 

1.  la  dvU  OWMS  see  Appeal  and 
Error  i  2496. 

2.  Ala.— Hill  V.  PrattvUle,  18 
Ala.  A.  643,  69  8  227. 

Cal.— Peo.  V.  Northey,  77  CaX.  618, 
19  P  165,  20  P  129. 

ni.— Peo.  ▼.  Knieger,  287  111.  867, 
M  NE  «17.      • 

Ind.— Bkelton    v.    BUte,    178    Ind. 


462,  89  NE  860,  90  NE  897;  Slberry  v. 
State,  149  Ind.  684,  39  NB  936,  47  NE 
458;    Drake    v.    State,    145    Ind.    210, 

41  NE  799,   44  NB  188. 

Kan. — State  v.  Coulter,  40  Kan. 
673,  20  P  625. 

'  La. — State  v.  Sehon,  137  Ia.  83,  68 
S  221:  State  V.  Barrett,  117  La.  1086, 

42  S  613;  State  v.  Pierre,  49  La.  Ann. 
1159,   22   S   373. 

N.  M.— State  v.  Williams.  161  P 
334;  State  v.  McKnlght,  21  N.  M.  14, 
153  P  76. 

Okl. — Rasberry  v.  State,  4  Okl,  Cr. 
634,  112  P  759  [den  reh  4  Okl.  Cr. 
613,  103  P  866];  Bennefleld  v.  U.  S., 
2  Okl.  Cr.  44,  100  P  34,  102  P  647. 

Tex. — ^Wilson  v.  State,  52  Tex.  Cr. 
173,  105  SW  1026. 

Utah.— State  v.  Riley,  41  Utah  226, 
126    P   294. 

Wash. — State  v.  Harding,  20  Wash. 
556,  56  P  399,  929. 

Wyo. — Ross  V.  State,  16  Wyo.  285, 
93  P  299,  94  P  217. 

[a]  Boaaon  for  role. — "The  rule 
adopted  pursuant  to  this  policy  Is  a 
salutary  one,  and  one  dictated  by  con- 
siderations of  justice  as  well  as  by 
expediency.  If  parties  were  permit- 
ted to  submit  cases  without  present- 
ing all  the  material  points  a  loose 
and  slovenly  practice  would  be  en- 
couraged, and  the  administration  of 
justice  would  be  delayed  and  embar- 
rassed. To  tolerate  such  a  practice 
would  Impose  the  duty  upon  the 
courts  of  examining  and  deciding 
cases  In  detached  parts,  and  thus 
delay  decisions,  produce  confusion 
and  encourage  conduct  not  consist- 
ent with  fair  dealinp-  and  good  mor- 
als. The  rule  requiring  parties  to 
make  all  Important  points  in  their 
original  briefs  imposes  no  hardship 
upon  them  and  requires  no  extraor- 
dinary thing.  Parties  are  bound,  in 
good  faith  and  by  just  principles,  to 
give  full  and  careful  study  to,  the 
cases  they  present  to  the  highest 
courts  of  the  State,  and  such  study, 
if  properly  made  by  capable  counsel, 
ou^ht  to  bring  to  light  every  point  of 
Importance."  BUlott  Appellate  Proc. 
{   567. 

8.  State  v.  (}oodager,  56  Or.  198, 
108  P  185,  106  P  638  (holding  that 
counsel  cannot  be  heard  upon  oral 
argument  upon  one  state  of  facts 
there  admitted,  and,  after  an  adverse 
decision,  move  for  a  rehearing,  and 
urge  that  the  facts  previously  con- 
'ceded  are  not  in  harmony  with  the 
record).  Compare  Trent  v.  State, 
(Ala.  A.)  73  S  834  (holding  that,  on 
appeal  from  conviction,  the  fact  that 
the  state's  brief  as  well  as  that  of 


appellant  assumed  that  the  failure 
of  the  Indictment  to  state  the  time 
of  commission  of  the  offense  was 
raised  by  appellant's  demurrer,  the 
decision  reversing  conviction  being 
based  on  such  failure,  did  not  estop 
the  state  from  raising  on  application 
for  rehearing  the  point  that  the  de- 
murrer did  not  point  out  such  defect, 
the  doctrine  applicable  to  civil  casM 
of  estoppel  by  position  taken  in  brief 
and  argument  not  applying  to  a 
criminal    case). 

4.  Stewart  v.  Terr.,  2  Okl.'  Cr.  68, 
100  P  47,  102  P  649. 

B.  State  V.  Sehon,  137  La.  83,  68 
S  221;  State  v.  Williams,  (N.  M.) 
161  P  334;  Wilson  v.  State,  69  Tex. 
Cr.  567,  154  SW  671. 

«.  Bradley  v.  State,  (Tex.  Cr.) 
136   SW   446. 

7.  Siberry  v.  State,  149  Ind.  684, 
36  NB  936,   47  NE  468. 

8.  Thompson  v.  State,  (Tex.  Cr.) 
187   SW    204. 

9.  Rasberry  v.  State,  4  Okl.  Cr.  634, 
112  P  769  [den  reh  4  Okl.  Cr.  613,  103 
P   865]. 

1&  Hart  V.  State,  67  Tex.  Cr.  497, 
150  SW  188;  Crawford  v.  State,  66 
Tex.  Cr.  433,  147  SW  229;  Meyer  v. 
State,  65  Tex.  Cr.  587,  145  SW  919. 

11.  Hill  V.  PrattviUe,  13  Ala.  A. 
643.  69  S  227  (bill  of  exceptions  not 
properly  signed^;  Tarrant  v.  State, 
12  Ala.  A.  172,  67  S  626,  1018  mem 
(holding  that  a  motion  for  a  rehear- 
ing will  not  be  granted  for  the  fail- 
ure of  the  record  to  show  the  indorse- 
ment on  the  Indictment,'  where  the 
court  of  appeals  had  set  aside  the 
afllrmance  and  granted  certiorari  to 
bring  up  the  original  indictment 
which  showed  the  indorsement); 
State  V.  Pierre,  49  La.  Ann.  1159,  22 
S  873;  Bennefleld  v.  U.  S.,  2  Okl.  Cr. 
44,  100  P  34,  102  P  647.  See  also 
Drake  v.  State,  145  Ind.  210,  41  NB 
799,  44  NE  188  (holding  that  Inas- 
much as  it  is  well  settled  that  amend- 
ments of  the  record  will  not  be  per- 
mitted after  the  decision,  a  rehearing 
will  not  be  granted  merely  to  enable 
the  party  to  correct  or  perfect  the 
record  upon  certiorari). 

IS.  Cochran  v.  Anniston,  (Ala.  A.) 
68    S   544. 

13.  Peo.  V.  Krueger.  237  111.  357,  86 
NE  617;  In  re  McWhirter,  235  111. 
607,  86  NE  918;  Skelton  v.  State,  17S 
Ind.  462,  89  NE  860,  90  NB  897;  Meek 
V.  State,  172  Ind.  654,  88  NB  299. 
89  NB  307. 

14.  Peo.  V.  Holtzman,  196  111.  A. 
53  [rev  on  other  grounds  272  111.  447, 
112  NB  370];  State  v.  Hesterly, 
178  Mo.  48,  76  SW  985;  State  v.  Biok- 
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or  information  is  fatally  defective;^''  that  there  is 
no  judgment  on  which  the  court  is  authorized  to 
act;'*  that  the  case  was  submitted  under  statutes 
not  applicable  to  the  offense  charged;''  or  that  the 
statute  on  which  the  prosecution  was  based  is  uncon- 
stitutional.'* Also  thu  rule  has  sometimes  been  re- 
lazed  in  defendant's  favor  in  capital  cases,  in  re- 
spect of  questions  not  raised  on  the  original  hear- 
ing;** and  in  some  jurisdictions  the  general  rule  has 
no  application  in  a  felony  case;'"  while  in  others 
the  rule  has  been  so  far  relaxed  that  an  error  in  the 
original  submission  of  the  cause  which  may  have 
misled  the  jury  may  be  considered  on  a  rehearing, 
provided  defendant  has  actually  and  unintentionally 
overlooked  such  error.*'  So  it  has  been  held  with- 
out discussion  that  defendant  is  entitled  to  a  review 
of  his  objection  that  the  record  showed  no  proper 
order  prescribing  the  number  of  jurors  from  which 
the  jury  should  be  selected,  although  such  objection 
was  presented  for  the  first  time  on  an  application 
for  rehearing.*' 

[i  3535]  (5)  Change  in  Membenhip  of 
Ctonrt.*'  It  has  been  held  that  a  rehearing  will  not 
be  granted  when  asked  for  by  the  prosecution  after 
the  personnel  of  the  court  has  Changed,  as  accused 
oannot  be  deprived  of  the  benefit  of  the  decision  of 
the  judges  who  first  passed  on  his  appeal.** 

[$  3536]  (6)  Bight  as  Affected  by  Pardon,  Es- 
cape, or  Partial  Execution  of  Sentence.  A  rehear- 
ing will  be  denied  where  pending  the  petition  de- 
fendant is  pardoned,**  or  where,  after  affirmance, 
he  failed  to  comply  with  the  conditions  of  his  rec- 
ognizance and  concealed  himself;*"  but  not  where, 
after  affirmance,  he  submitted  to  an  illegal  sentence 

ford.  28  N.  D.  36,  147  NW  407,  424, 
AnnCaslSlSD  140:  Dillard  v.  State, 
77  Tex.  Cr.  1,  177  SW  99;  Hatch  v. 
State,   78  Tex.  Cr.  423,  174  SW  1062. 

IB.  Peo.  V.  Holtiman,  195  111.  A.  58 
(rev  on  other  grounds  272  111.  447, 
112  NB  370] ;  Ferguson  v.  State,  (Tex. 
Cr.)  189  SW  271;  Hatch  v.  State.  76 
Tex.   Or.    423,   174    SW    1062. 

le.  SUte  v.  Henterly,  178  Mo.  43, 
76  SW  985  (as  where  defendant  was 
sentenced  for  an  offense  of  which  he 
was   neither   charged  nor   convicted). 

X7.  Dillard  v.  State,  77  Tex.  Cr.  1, 
177  SW   99. 

18.  State  V.  Bickford,  28  N.  D.  36. 
84,  147  NW  407,  AnnCasl916D  140 
(where  it  was  said:  "It  can  never 
be  the  policy  of  the  law  that  one 
shall  be  putiished  under  an  uncon- 
stitutional act,  even  though  the  ob- 
jection   is   not    seasonably    made"). 

19.  Peo.  V.  Bruggy,  3  Cal.  Unrep. 
Cas.  416,  26  P  965;  State  v.  Riley, 
41  Utah  225,  126  P  294  (holding  that 
a  rehearing  in  a  capital  case,  on  the 
ground  of  error  In  an  Instruction,  will 
not  be  'lenled  because  of  trsufnciency 
of  the  exception  to  the  part  of  the 
instruction    complained    of). 

90.  Quertermous  v.  State,  95  Ark. 
48,   127  SW  951. 

SI.  State  V.  Phillips,  119  Iowa  652, 
657,  94  NW  229,  231,  67  LRA  292 
(in  which,  however,  it  was  said: 
■•But  for  this  practice  having  been 
adhered  to  for  many  years,  the  writer 
would  be  inclined  to  make  no  distinc- 
tion between  civil  and  criminal  ac- 
tions in  this  respect,  and  to  treat 
errors  which  .  have  not  impressed 
counsel  sufficiently  to  be  remembered 
and  discussed  in  the  first  Instance 
as   having   been   waived"). 

Oa.  Powell  v.  State,  7  Ala.  A.  17, 
60  S  967. 

33.  In  vMl  oMM»  see  Appeal  and 
Error  il  2481. 

94.     Peo.    V.    Kurtz.    6    NTS    394. 

as.    State  V.  Luper,  (Or.)  96  P  1069. 

88.  State  v.  Rosenberg,  162  Mo. 
358.  62  SW  435,  982.     Compare  Wood 


V.  State,  (Tex.  Cr.)  61  SW  308  (hold- 
ing that  where,  pending  appeal  and 
prior  to  rendition  of  decision  revers- 
ing conviction,  appellant  made  his 
escape,  and  the  fact  was  unknown  to 
the  court  at  the  time  of  its  decision, 
and  defendant  is  still  at  large,  and 
these  matters  are  made  to  appear  to 
the  court,  a  motion  for  rehearing  by 
the  state  and  a  motion  to  dismiss  on 
account  of  said  escape  will  be  grant- 
ed). ^ 
87.    Adams  V.   State,  9  Ala.  A.  89, 

64  S  371   [certiorari  den  187  Ala.  10, 

65  8   514], 

38.  b  dvll  eases  see  Appeal  and 
Error   {    2614. 

39.  Carusales  v.  State,  47  Tex.  Cr. 
1.  82  SW  1038. 

30.  Grant  v.  State,  100  Oa.  67,  26 
SE  939;  Turner  v.  Com.,  89  Ky.  78, 
1  SW  475.  8  KyL  350  (holding  that, 
while  a  suggestion  that  a  prisoner 
appealing  is  without  counsel,  or  is 
unable  to  employ  counsel,  would  re- 
quire the  interposition  of  this  court 
in  his  behalf,  yet  after  the  lapse  of 
many  years  this  court  cannot  rehear 
a  case  which  was  dismissed  for  want 
of  prosecution,  simply  because  coun- 
sel neglected  the  case  or  the  con- 
demned was  unable  to  employ  coun- 
sel, although  the  condemned  has  all 
the  time  been  confined  within  the 
walls  of  a  prison). 

31.  Vian  v.  State.  8  Okl.  Cr.  588, 
128   P  1103,  129  P  460. 

as.  Ex  p.  Mlnto.  187  Ala.  671,  65 
S  616:  Adams  v.  State,  9  Ala.  A.  89, 
64  S  371. 

33.  Peo.  V.  Bruggy,  3  CTal.  Unrep. 
Cas.  415,  26  P  965;  State  V.  Jones,  64 
Iowa  349,  17  NW  911.  20  NW  470; 
Powers  V.  Com.,  71  SW  494,  24  KyL 
1350  (holding  however,  that  this  can 
be  done  only  during  the  term  at 
which  the  appeal  was  heard);  Drake 
V.  State,  29  Tex.  A.  265,  15  SW  726; 
Bailey  v.  State,  11  Tex.  A.  140. 
'  34.  In  otvll  OMies  see  Appeal  and 
Error  S  2507. 

35.     Jones  v.  State,  10  Okl.  Cr.  216, 


and  such  sentence  was  partially  executed." 

[$  3537]  b.  Time  for  Application  and  Allow- 
ance.** Where  the  time  of  applying  for  a  rehear- 
ing is  fixed  by  statute  or  rule  of  court,  the  applica- 
tion must  be  filed  within  the  time  so  prescribed  or  it 
will  not  be  considered;"  and  independently  of  any 
regulation  of  this  character  it  has  been  held  that 
an  application  made  after  the  term  at  which  the 
hearing  was  bad  will  not  be  granted ;'°  and  that, 
where  counsel  for  appellant  has  notice  of  a  motion 
to  dismiss  and  makes  no  reply,  it  is  too  late  after 
decision  to  apply  for  a  rehearing."  But  where  the 
application  had  been  filed  in  time,  the  right  to  a  re- 
hearing is  !iot  lost  by  reason  of  delay  of  the  apjiel- 
late  court  in  ruling  thereon.'*  '  An  appellate  court 
usually  has  inherent  power  to  grant  a  rehearing  at 
any  time  before  the  remittitur  has  been  filed  with 
the  clerk  of  the  lower  court.''  ^ 

[$  3538]  c.  Beqaisites  and  Sufficiency  of  Ap- 
plication for  Behearing.'*  The  grounds  relied  on 
for  a  rehearing  must  be  definitely  set  forth  in  the 
application,^"  and  in  the  case  of  some  grounds  the 
application  must  be  supported  by  affidavit.'*  If  the 
ground  relied  on  is  that  a  controlling  decision  to 
which  attention  of  the  court  was  not  called  is  in 
conflict  with  the  decision  complained  of,  the  appli- 
cation must  show  such  conflict."  K  the  application 
for  a  rehearing  suggests  nothing  not  alrea!dy  fully 
considered,  it  will  be  denied." 

[i  3539]  d.'  Hearing  and  Determination  of  Ap- 
plication.'" The  reviewing  court  must  pass  upon  the 
record  as  made  in  the  trial  court,*"  and  cannot  con- 
sider other  evidence  of  any  character;*'  such,  for 
instance,  as  affidavits  **  to  the  effect  that  the  verdict 

136  P  182,  137  P  121;  Johnson 
v.  State,  71  Tex.  Cr.  391,  169  SW 
848. 

88.  Robertson  v.  State,  77  Tex.  Cr. 
536,  179  SW  106;  Crawford  v.  State. 
53  Tex.  Cr.  310,  108  SW  1181.  See 
also  Johnson  v.  State,  71  Tex.  Cr. 
391,  169  SW  848  (holding  that,  where 
a  motion  for  rehearing,  filed  after 
a  judgment  of  conviction  had  been 
affirmed  for  want  of  a  bill  of  excep- 
tions and  statement  of  facts  in  the 
record,  charged  that  the  delay  was 
due  to  the  fault  of  the  trial  judge, 
and  that  affidavits  of  the  attorneys 
in  support  thereof  would  be  filed,  but 
no  such  affidavits  ever  were  filed, 
there  was  no  sufficient  showing  that 
appellant  was  deprived  \)f  his  bill 
of  exceptions  or  statement  of  facts 
without  fault  on  his  part,  and  the  re- 
hearing  will   be   denied). 

[a]  Afldavlt  beUl  iBSTiflini^nt. — 
Where  appellant's  affidavit  In  support 
of  a  motion  for  a  rehearing  and  to 
have  considered  a  statement  of  facts 
filed  too  late,  although  sworn  to  by 
himself,  shows  on  its  face  that  he 
knew  nothing  about  the  facts  there- 
in stated,  and  there  are  controverting 
affidavits  showing  that  th^re  was  no 
diligence  used  to  procure  bills  of  ex- 
ceptions and  statement  of  facts  with- 
in the  proper  time,  the  statement  of 
facts  will  not  be  considered.  Craw- 
ford v.  State,  53  Tex.  Cr.  310.  108 
SW  1181. 

37.  Cox  V.  State,  3  Okl.  O.  129. 
104  P  1074,  105  P  369. 

38.  Carter  v.  State,  68  Fla.  143, 
148.  66  S  1000. 

38.  In  olvll  oases  see  Appeal  and 
Error  9   2520   et   seq. 

40.  Scott  V.  State,  76  TeX.  Cr.  410. 
175  SW-1054;  Pye  v.  State,  ,71  Tex.  Cr. 
94,  154  SW  222;  Benson  v.  State,  51 
Tex.  Cr.  367,  103  SW  911. 

41.  Pye  V.  State,  71  Tex.  Cr.  94, 
154   SW  222 

48.  McCleary  v.  State,  122  Md.  294. 
89  A  1100;  Scott  v.  State,  76  Tex.  Cr. 
410,  175  SW  1064;  Wood  v.  State.  67 


For  later  oases,  developments  and  ehMif  es  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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was  rendered  after  the  term  of  court  had  expired;** 
{^davits  attacking  a  bill  of  exceptions  proved  up 
by  bystanders  after  its  disallowance  by  the  court  in 
accordance  with  statutory  provisions;**  or  afiBdavits 
that  the  affiant,  a  witness,  committed  error  in  giving 
his  testimony.*"  And  evidence  not  discovered  ^nd 
adduced  untU  after  the  hearing  and  determination 
of  the  appeal  cannot,  on  rehearing,  be  made  a  part 
of  the  record  or  considered  in  the  appellate  court.** 

Al^lliiient.  When  counsel  has  failed  to  exercise 
any  diligence  to  make  an  oral  argument  on  the 
original  hearing  of  an  appeal,  he  will  not  be  per- 
mitted to  make  such  argument  on  a  rehearing.*' 
And  by  rule  of  court  in  some  states  an  argument  on 
a  motion  for  a  rehearing  must  be  confined  to  a  brief 
explanation  of  its  grounds,  with  a  reference  to  the 
statutes  and  decisions,  unless  further  argument  is 
required  by  the'court.** 

[i  3540]  5.  Beimrtatement.**  A  motion  to  re- 
instate a  cause  after  dismissal  of  appeal  or  writ  of 
error  is  addressed  to  the  sound  disci^tion  of  the 
court,  and  the  motion  will  be  granted  only  for  good 
cause  shown,**  and  where  the  merits  of  the  appeal 
appear.*^  The  mere  fact  that  defendant  has  a  meri- 
torious defense  will  not  require  a  rmnstatement  of 
the  appeal.'^  An  appeal  dismissed  for  failure  to 
perfect  the  same  in  time  will  not  be  reinstated  where 
no  good  cause  is  shown  for  the  delay."  Nor  will 
an  appeal  be  reinstated  where  the  record  shows 
that  it  was  abandoned  with  full  knowledge  of  the 
facts  involved;**  where  counsel,  by  mistake,  over- 
looked the  date  on  which  the  cause  was  subject  to 
caU;**  or  where  the  conviction  is  void  by  reason  of 
the  fact  that  the  term  of  court  at  which  defendant 
was  convicted  was  not  regularly  held.**    If  the  ap- 


peal is  dismissed  for  defects  or  imperfections  in  the 
record,  it  will  be  reinstated  on  a  showing  that  such 
defects  ,or  imperfections  were  not  caused  by  any 
fault  or  negligence  of  defendant,'^  unless  the  time 
for  supplying  defects  in  the  record  has  passed.** 
And  an  appeal  in*  a  murder  case,  dismissed  by  the 
clerk  for  noncompliance  with  the  rules  of  court, 
will  be  reinstated  on  showing  that  appellants  are 
unable  to  pay  the  fees  of  the  stenographer  for  a  cer- 
tified copy  of  his  notes  of  the  testimony,  claimed  to 
be  necessary  for  proper  preparation  of  the  "case,"" 
and  that  he  has  refused  to  furnish  them  therewith 
withoi\t  payment  of  his  fees  in  advance.**  So  it  is 
held  that,  where  an  appeal  is  dismissed  for  want  of 
a  sufScient  recognisance,  it  will  be  reinstated  on  a 
motion  on  the  filing  of  a  sufficient  recc^nizance.** 

Motion  f or  Teinatatement.  To  obtain  reinstate- 
ment T>f  the  appeal  a  motion  is  ne^ssary,*'  and  if 
the  time  within  which  the  motion  must  be  made  is 
fixed  by  rule  of  court  a  compliance  therewith  is 
necessary.**  Where  an  appeal  in  forma  pauperis  is 
dismissed  for  jurisdictional  defects  in  the  affidavit 
prescribed. by  statute,  a  motion  to  reinstate  the  ap- 
peal by  offering  to  file  a  bond  or  to  make  a  deposit 
when  not  made  when  the  motion  to  dismiss  was  be- 
fore the  court  is  too  late.'*  After  the  remittitur  has 
been  sent  down  the  appellate  court  has  no  further 
jurisdiction  of  the  appeal,  and  it  cannot  recall  fbe 
remittitur  and  reinstate  the  appeal,  although  eeuiud 
shows  good  grounds  for  reinstatement.**  . 

[}  3541]  a.  Beview**— 1.  Scope  and  Extent^ 
a.  In  Cteneral.'  The  general  rules  gbverri^ng  the 
scope  and  extent  of  the  review  of  a  ease  on  ap- 
peal'* apply  to  appeals  in  criminal  eases"  except  iji 
so  far  as  the  latter  are  regulated  by  special  oonstir- 


Tex.  Cr.  «0»,  IBO  SW  1»4;  Parker  v. 
State.  33  Tex.  Cr.  111.  21  SW  604,  26 
SW    967. 

43.  Parker  v.  State,  33  Tex.  Cr. 
111.   21   SW  604,    25  SW   967. 

44.  Hemphill  V.  State,  72  Tex.  Cr. 
638.  1«5  SW  462,  51  LRANS  914. 

46.  McCleary  v.  State,  122  Md. 
394.    89    A    1100. 

48.  Benson  v.  State,  61  Tex.  Cr. 
367.  108  SW  911. 

47.  antts  V.  State,  6  Okl.  Cr.  584, 
118  P  673,  120  P  669. 

48.  Gonzalez  v.  State,  35  Tex.  Cr. 
33,  29  SW  1091,  30  SW  224. 

49.  Xa  elvU  caaei  jsee  Appeal  and 
Elrror  f  2440  et  seq. 

BalaatataaMtt  ivoa  nRaBdar  see 
supra  i  SS14. 

50.  Ark. — St.  Loul-s,  etc.,  R.  Co. 
V.  Sta'te.  86  Ark.  618,  112  SW  160; 
Brownson  v.  State,  73  Ark.  6,  83  SW 
328. 

Ga. — ^Bunkley  v.  State,  91  Oa.  44, 
16  SB  256;  Stevens  v.  State,  69  Oa. 
755. 

Mo. — State  ▼.  Graham,  (A.)  184 
SW  1190. 

N.  C. — State  T.  Charles,  161  N.  C. 
286.   7«   SB  716. 

S.  C. — State  V.  Johnson,  74  S.  C. 
401.  54  SB  601;  SUte  v.  Wine,  65  S.  C. 
193.    33   SB  1. 

Tex. — Bush  V.  State,  53  Tex.  Cr. 
213.  109  SW  184;  Leonard  v.  State, 
53  Tex.  Cr.  187.  109  SW  149;  Ross 
v.  State.  (Tex.  Cr.)  26  SW  774;  Davis 
▼,  State.  23  Tex.  A.  637,  5  SW  149; 
Downs  V.  State,  7  Tex.  A.  483. 

51.  Peo.  V.  Busby.  ,113  Cal.  181, 
45  P  191. 

SO.  Brownson  v.  State,  73  Ark.  6, 
83  SW  328. 

88.  Brownson  X  State.  73  Ark.  6. 
33  SW  828;  State  v.  Charles,  161 
.\.  C.  286,  76  SB  715. 

[a]  Tbaa  defendant's  appeal,  dis- 
missed for  failure  to  file  an  appeal 
bond.  toMirlnt  the  record,  and  to  as- 
sif^  erSrs,  will  not  be  reinstated, 
his  failure  to  print  being  due  to  his 
laches  In  not  deposltlos  the  cost  with 


the  clerk  of  the  supreme  court,  al- 
thousrh  he  seasoaably  flled  a  bond  in 
the  lower  court;  and  Its  failure  to 
reach  the  appellate  court  was  due  to 
the  clerk  of  the  lower  mailing  it 
with  Insufflclent  postage.  State  v. 
Charles,  161  N.  C.  286,  76  SB  715. 

54.  State  v.  Johnson,  74  S.  C.  401, 
54  SB  601. 

85.  St.  Louis,  etc.,  R.  Co.  v.  State, 
83  Ark.  618,  111  SW  150.  See  also 
State  V.  Graham,  (Mo.  A.)  184  SW 
1190  (holding  that  an  attorney  is 
not  excused  by  the  failure  to  receive 
a  copy  of  the  printed  docket  from 
knowing  or  ascertaining  the  day 
when  his  case  is  set). 

50.  Thompson  v.  Slate,  (Tex.  Cr.) 
124  SW  659  (where  It  was  said:  "It 
would  be  useless  to  reinstate  the  case 
under  the  circumstances.  The  con- 
viction being  illegal,  there  is  noth- 
ing for  the  court  to  try''). 

87.  KlnlB  V.  State,  69  Tex.  Cr.  611, 
129  SW  626. 

8&  State  V.  Graham,  (Mo.  A.)  184 
SW    1190. 

69.  State  v.  Wine,  65  S.  C.  193,  33 
SB  1 

60.  Ausbrook  v.  State,  70  Tex.  C!r. 
289,  166  SW  1177;  White  ▼.  State.  68 
Tex.  Cr.  147.  151  SW  826;  Thomas 
V.  State,  66  Tex.  Cr.  472,  147  SW  578; 
Hinton  v.  State,  65  Tex.  Cr.  408,  144 
SW  617;  Hoyle  v.  State,  62  Tex.  O. 
297,  137  SW  355;  Ikard  v.  State,  (Tex. 
Cr.)  136  SW  547;  Jordan  v.  State.  69 
Tex.  Cr.  208,  128  SW  139;  Tldwell  v. 
State,  58  Tex.  Cr.  577,  126  SW  1128; 
Fontenberry  v.  State,  48  Tex.  Cr.  548, 
89  SW  646,  111  SW  740;  Williams  v. 
State,  (Tex.  Cr.)  105  SW  1024;  Chan- 
cey  V.  State,  48  Tex.  Cr.  635,  90  SW 
632;  Saufly  v.  State,  (Tex.  Cr.)  83  SW 

-709;  Spradllng  v.  State,  (Tex.  Cr.) 
71   SW  17. 

61.  Calloway  v.  State,  91  Qa.  112, 
16  SE  379  (holding  that,  where  there 
was  no  appearance  by  plaintiff  or  his 
counsel  when  the  case  was  called  in 
Its  order  for  trial.  It  was  not  error  to 
dismiss  the  oante  for  wai;it  of  prose- 


cution, and,  there  being  no  motion  to 
reinstate  the  case,  it .  m»  n.qt  orror 
to  refuse  a  trial  on  platntilTa  an- 
nouncement shortly  eftorwara  that 
he  was  ready).  i    •. 

la  dvU  oaaM  see  Appeal  and  Brror 
9  2444  et  seq.  y 

63.  Fontenberry  v.  State,  48  Te«. 
Cr.  548,  89  SW  646,  111   SW  740. 

68.  State  v.  Martin,  172  N.  C,  977, 
978,  90  SB  602  (where  it  was  qald: 
"The  defendant  did  not  do  what  the 
statute  required  in  order  to  give  thip 
Court  jurisdiction  of  the  appeo,!,  Aor 
when  the  motion  was  made  to  dlamt^ 
on  that  account,  did  he  then  ofTer  tp 
comply  with  the  statute.  £(«  ciEuinqt 
now  expect  .  that  the  Court ,  wlt»  .  go 
back  and  take  up  a  case  whioh  faa 
already  been  dismissed  -  in  •  comply 
ance  with  the  statute"),  ,....'■ 

64.  Peo.  V.  McDermott.  97  OH. 
247,  32  P  7;  Bunkley  v.  Staiq,.91'i  0». 
44,  16  SB  256;  Hayes  V.  State,  91  iQ«t. 
43,    16  SB   270.  :'■   ■^.: 

65.  Xa  proB^cutloaii  tor  IwatiM^ 
see  Homicide  [12  Cyc  1089  et  fleqij  ij 

66.  See  Appeal  and  Brror  })  3634- 
2581,  I     .     •      •  ,  .1 

67.  State  V.  Newman,  74  N..H;  10. 
64  A  761;  Dobbs  v.  State,  6:OkL.^. 
475,  114  P  358.  115  P  370  (revlew\Qf 
Instructions);  State,  v.  McOinnls,'  66 
Or.  163»  108  P  182;,Coni.  .v.  Winftri- 
man,  12  Pa.  Super.  497;  Com.  iv. 
Light,  10  Pa.  Super.  66  (aff  196  Pa. 
220.  45  A  933]., 

[a]  In  r^vlewliir  erxov  ia.'aa.la- 
■IruulloB  (1)  it  m\ist  be  examir)ed 
with  reference  to  the  particular  facts 
to  which  It  was  Intended  to  be  ap- 
plied. State  V.  McGinnls.  66  Or.  168. 
108  P  132;  Com.  v.  Light,  10  Pa. 
Super.  66  [aff  196  Pa.  220.  45  A 
933].  (2)  A  charge  will  be  reviewed 
on  its  general  effect,  apd  not  on  por- 
tions disconnected  from  the  context, 
where  it  Is  alleged  to  be  inadequate 
or  one  sided,  an^  no  particular  error 
of  law  or  misstatement  of  evidence  is 
pointed  out.  Com.  v.  Winkelman,..U 
Pa.  Supqr.  497.  .   ,  .   .      .    . 
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tutional  or  statutory  provisions.**  On  appeal  from 
a  conviction  the  issue  for  the  apptellate  court  to  re- 
view is  whether  accused  was  convicted  after  a  trial 
in  substantial < conformity  to  the  law;  or,  in  other 
words,  whether  prejudicial  error '  was  committed 
against  him;*"  and  where  he  has  conducted  his  own 
defense,  the  record  must  be  closely  scrutinized  to  see 
that  his  rights,  in  endeavoring  to  maintain  his  iuno- 
oance,  have  been  protected.'"' 

ICatten  of  record.  Unless  it  has  been  expressly 
'conferred  by  statute,  the  appellate  court  usually 
has  no  original  jurisdiction,  and  in  the  exercise  of 
its  appellate  jurisdiction  it  is  limited  to  a  review  of 
the  proceedings  of  the  lower  court  as  evidenced  by 
the  record,  and  can  consider  no  matters  which  were 
not  properly  raised  and  acted  upon  below ,'^  and 
which  were  not  properly  saved  for  review  and  made 


a  part  of  the  record.'*  The  opinion  of  the  lower 
court  is  generally  considered  no  part  of  the  record 
to  be  reviewed;"  but  it  has  been  held  that  in  deter- 
mining whether  the  trial  court  properly  exercised  its 
discretion  the  appellate  court  may  look  into  its  opin- 
ion for  the  purpose  of  ascertaining  the  grounds  of 
its  decision.'* 

[i  3542]  b,  Qnestioiu  of  Law  or  Fact.'*  As  a 
general  rule  the  appellate  court  can  review  only 
questions  of  law;'*  it  cannot  review  questions  of 
fact "  unless  it  is  necessary  to  do  so  in  order  to  de- 
termine a  jurisdictional  question,'*  or  unless  the 
facts  are  involved  in  the  rulings  of  the  trial  judge,'* 
or  unless  questions  of  fact  are  so  presented  that  they 
have  developed  a  character  which  converts  them  into 
questions  of  law.*"  That  there  is  no  evidence  to 
support  a  verdict  is  a  question  of  law  which  may  be 


68.  See  constitutional  and  atat- 
Ut4>ry   provisions;   and: 

Ala. — State  v.  McCarty,  5  Ala.  A. 
212,  59  S  G4S  (under  Code  [1907]  f 
<246). 

Cal. — Peo.  v.  Rot>erta,  114  Cal.  67, 
4(  P  1016  (Pen.  Code  t  1238  subd 
();  Peo.  v.  thirand,  1  Cal.  A.  71,  81 
P  672  (Pen.  Code  i  1170). 

FlL— 'Moore  v.  State.  69  Fla.  23, 
G2  S  971  (Qen.  St.  [1906]  {{  1692, 
1694,  4044). 

Ky. — Renaker  v.  Com.,  172  Ky.  714, 
189  8W  928;  Morgran  v.  Com.,  172  Ky. 
684,  189  8W  943  (Cr.  Code  Pract.  t 
281);  Burnett  v.  Com..  172  Ky.  398, 
189  SW  460:  Jenkins  v.  Com.,  1«7  Ky. 
644,  180  SW  961;  DauETherty  v.  Com.. 
1B7  Ky.  348,  163  SW  463;  Smith  v. 
Com.,  154  Ky.  613,  167  SW  1089: 
Slauahter  v.  Com.,  162  Ky.  128.  168 
SW  46  (refusal  to  quash  indictment 
not  reviewable  under  Cr.  Code  Pract. 
I  281.  aa  amended  by  Acts  [1910]  c 
92);  Lawaon  v.  Com.,  162  Ky.  118, 
16S  SW  56;  Com.  v.  Goulet,  140  Ky. 
843.  132  SW  161  (overruling  motion 
to  set  aalde  Indictment  not  review- 
able); Serreant  v.  Com.,  133  Ky.  284, 
IIT  BW  362;  Miller  v.  Com.,  127  Ky. 
387,  106  SW  899.  82  Kyt.  249:  m- 
llott  y.  Com.,  91  SW  1136,  29  KyL  48; 

fthaway  v.  Com.,  82  SW  400,  26 
I.  630;  Turner  v.  Com.,  80  SW  197, 
KyL  2161;  Alderaon  v.  Com..  74 
SW  679.  26  KyL  82;  Powers  v.  Com., 
114  Ky.  237,  70  SW  644,  1060,  24  KyL 
1007,  1186,  71  SW  494.  24  KyL  1360; 
CurtlBS  V.  Com..  110  Ky.  846,  62  SW 
886,  23  KyL  267;  Gilbert  v.  Com.,  61 
SW  690,  81  KyL  415;  Smith  v.  Com., 
60  SW  241,  20  KyL.  1848;  Franklin  v. 
<3om.,  106  Ky.  237.  48  SW  986,  20  KyL. 
1137;  Rush  v.  Com..  47  SW  686,  20 
KyL  776;  Leslie  v.  Com.,  42  SW  1096, 
19  KyL  1201;  Com.  v.  Simons,  100 
Ky.  164,  87  SW  949.  18  KyL  648; 
Smith  v.  Com.,  17  SW  868,  IS  KyL 
612;  Downard  v.  Com.,  17  SW  489, 
13  KyL  472;  O'Brien  v.  Com.,  89  Ky. 
364,  12  SW  471',  11  KyL  534;  Cornell- 
son  V.  Com.,  84  Ky.  683,  2  SW  236, 
8  KyL  793;  Morgan  v.  (Torn.,  14  Buah 
106:  Rutherford  v.  Com„  13  Buah 
608;  Terrell  v.  Com..  13  Bush  246. 

Md.— SUte  V.  Klnff,  124  Md.  491,  92 
A  1041  (appeal  by  stete);  Rasch  v. 
SUte.  89  Md.  766,  43  A  931  (Acts 
[1892]  c  606). 

Miss.— State  v.  Wall,  98  Miss.  681, 
64  8  6;  Lewis  v.  SUte,  86  Htss.  86. 

87  S  497. 

Mont. — State  v.  Jones,  82  Mont. 
442,  80  P  1096  (Pen.  Code  (  2170). 

Nev. — SUte  v.  Preston,  30  Nev.  801, 
*5  P  918,  97  P  8«8. 

N.  J.— State  v.  Herron,  77  N.  J.  L. 
S23.  71  A  274  (Cr.  Proc.  Act  (P.  L. 
(1898)  P  916]  i  136);  SUte  v.  JaK- 
aera.  71  N.  J.  L.  281,  68  A  1014,  108 
AmSR  746;  Roeael  v.  SUte,  62  N.  J. 
L.  368.  41  A  883. 

Pa.— Com.  V.  De  Masl,  234  Pa.- 670, 

88  A  430,  AnnCa8l913C  1388. 

fa]  Jnrjr  f(om  adjolnlnr  eonsty. 
—In  Kentucky  under  Cr.  Code  Pract. 
I  281,  action  of  the  trial  court  In  se- 


lecting the  Jury  from  an  adjoining 
county  la  not  subjected  to  review. 
'Logan  V.  Com.,  174  Ky.  80.  191  SW 
676;  Peo.  v.  Bertllnl,  171  App.  Dlv. 
460.  167  NTS  699  [rev  on  other 
grounds  218  H.  T.  684,  113  NE 
541];  Deaton  v.  Com.,  157  Ky.  SOS, 
163  SW  204;  Daniel  v.  Com.,  164  Ky. 
601,  157  SW  1127;  Sergent  v.  Com., 
183  Ky.  284,  117  SW  362;  Moseley  v. 
Com..  84  SW  1181  mem,  27  KyL  166; 
Moseley  v.  Com.,  84  SW  748,  27  KyL 
214;  Howard  v.  Com.,  118  Ky.  1,  80 
SW  211,  26  KyL  2218,  81  BW  704,  26 
KyL  363  [afl  200  U.  S.  164,  26  SCt 
189.  60  L.  ed.  421]. 

89.  State  v.  Faulkner,  176  Mo.  646, 
76  SW  116;  Overton  v.  State,  7  Okl. 
Cr.  203.  114  P  1132.  123  P  176  [writ 
of  error  dlsm  232  U.  S.  31,  36  SCt  14, 
59  L.  ed.  112];  McCue  v.  SUte,  76 
Tex.  Cr.  137,  170  SW  280. 

7a  Peo.  V.  Sykes,  10  Cal.  A.  67, 
101   P  20. 

71.  V.  S.— U.  8.  V.  Miller,  228  V. 
B.  699,  32  SCt  323,  66  L.  ed.  668  [rev 
187  Fed.  875];  U.  S.  v.  Mason.  213 
U.  S.  116,  29  SCt  480,  63  L.  ed.  726. 

Ala. — King    v.    State,     (A.)     76    S 

Cal..^Peo.  V.  Barton.  88  Cal.  176, 
26  P  1117;  Peo.  V.  Mess,  66  CaL  174, 
3  P  670. 

Fla.— SUte  V.  Bullock,  68  Fla.  634, 
50  S  418. 

Ga.— Hicks  V.  SUte,  16  Qa.  A.  228, 
84   BE  837. 

Ida. — SUte  V.  Tee  Wee,  7  Ida.  188, 
61  P  588. 

111.— Peo.  V.  Jacobson.  247  111.  894. 
93  NB  417;  Peo.  v.  Anderaon,  239 
111.    168,    87    NE    917. 

Ind. — State  v.  Chenoweth,  163  Ind. 
94.  71  NE  197;  Blume  v.  State.  154 
Ind.  343,  56  NE  771. 

Ky. — Louisville  v.  Wemhoff.  68  8W 
650,  24  KyL  438;  Brown  v.  (^m.,  14 
Bush  398. 

Mo.— SUte  v.  Tobie.  141  Mo.  647, 
42  SW  1076;  State  v.  Rhodes,  36  Mo. 
A.  360. 

N.  T.— Peo.  V.  Casey,  72  N.  T. 
393  (nuttters  subsequent  to  Judg- 
ment. 

N.  C— State  v.  Cllne.  146  N.  C.  640, 
61  SB  522;  SUte  v.  Langford,  44  N.  C. 
486. 

Porto  Rico. — ^Peo.  v.  Caquias,  7 
Porto  Rico  669;  Peo.  v.  Bosch,  6 
Porto  Rico  203. 

Tex. — Nash  v.  Republic,  Dall.  681; 
Richardson  v.  State,  78  Tex.  Cr.  81, 
179  SW  1186;  Grubbs  v.  State.  77 
Tex.  Cr.  661,  179  SW  718;  Hardiman 
V.  State,  (Cr.)  68  SW  121;  Autre  v. 
SUte,  (Cr.)  45  SW  919. 

Wash. — State  v.  Brlnggold,  40 
Wash.  12,  82  P  132,  6  AnnCas  716. 

Bevlmr  depandea*  on  pt«s«ntatl»a 
of  qneatlOBa  by  rooord  ganarally  see 
aupra  {  3386  et  seq. 

n.  Conn. — State  v.  Sleeper,  89 
Conn.   417.  94  A  363. 

Ind. — State  v.  Chenoweth,  163  Ind. 
94,  71  NB  197. 

La. — State  v.  HolUngaworth,  187 
La.  478,  68  S  834;  State  v.  Golden,  113 


La.   791,   37  S  767. 

Minn. — State  v.  Lucken,  129  Minn, 
402,  152  NW  769. 

Mo. — St.  Louis  V.  Blppen,  201  Mo. 
528,  100  SW  1048;  SUte  v.  Toble,  141 
Mo.   547,  42  SW  1076. 

And  see  cases  supra  note  71.  '^ 

Beoord  aad  yroceedlay  aot  of 
record  gaaacally  see  supra  ({  3386- 
3470. 

73.  Peo.  V.  Malllcoat,  27  Cal.  A. 
355,  149  P  1000:  Peo.  v.  Petros,  SB 
Cal.  A.  286,  143  P  246. 

74.  Com.  v.  Shaffer.  62  Pa.  Super. 
230. 

76.  See  generally  Appeal  and  Eir- 
ror  ti  2637-2540. 

76.  Ala. — Ryan  ,  v.  Birmingham 
160   AU.    261,    49    S   749. 

Cal. — Peo.  V.  Llchtensteln,  22  Cal. 
A.  592,  136  P  692;  Peo.  v.  Huntington. 
8  Cal.  A.  612.  97  P  760. 

Ind. — State  v.  PhllUpa,  26  Ind.  A. 
679,   58   NE  727. 

Ky.— Oambill  v.  Com.,  28  SW  960, 
15  KyL  477. 

La. — State  v.  Fulco,  138  La.  998. 
71  S  133;  State  v.  HolUngaworth,  187 
La.  478,  68  S  834;  State  v.  Walker, 
137  La.  197.  68  S  407;  State  v.  Belas. 
134  La.  859.  64  S  799;  State  v. 
Anderson,  61  La,  Ann.  1181,  26  S 
990. 

Md.— Dick  V.  State.  107  Md.  11. 
68   A   286,   676. 

Mo.— SUte  V.  Wlllta,  128  Uo.  A. 
214,  106  SW  584. 

N.  C— State  v.  Vlck.  132  N.  C 
996.  43  SB  626. 

[a]  Sordea  of  pioof. — The  ques- 
tion of  the  burden  of  proof  is  one 
of  law,  so  as  to  give  the  appellate 
court  Jurisdiction,  to  decide  it.  State 
V.  Anderson,  61  La.  Ann.  1181,  26  S 
990. 

[b]  Admiaaloa  of  avldeao*.— The 
ruling  of  the  trial  court  on  the  ad- 
miasibility  of  evidence  Is  reviewable. 
Dick  V.  State.  107  Md.  11.  68  A  286, 
576;  State  v.  Jablousky,  169  Mo.  A. 
238,  152  SW  390. 

77.  State  v.  Phillips.  25  Ind.  A. 
679.  58  NE  727;  State  v.  Gilbert.  188 
Iowa  836,  116  NW  142:  SUte  v. 
Matassa,  138  La.  1081,  71  8  191;  State 
v.  Belas,  134  La.  859,  64  S  799;  State 
V.  Brown,  126  La.  12,  62  8  176;  New 
Orleans  v.  Chappuls,  106  La.  179,  29 
S  721. 

[a]  A  comnlalBt  that  Vx*  ooipna 
dalioU  waa  not  nrorad  beyond  a  rea- 
sonable doubt  ralaes  an  issue  of  tact 
and  not  a  queatlon  of  law  for  re- 
view. State  V.  Brown,  126  La.  IX. 
62  S  176. 

Bevlaw  of  vMstloaa  of  faet  aaA 
iladlnta  thataoa  yaoTally  see  Infra 

{{  3693-3699. 

78.  May  v.  SUte,  69  Tex.  Cr.  141. 
127  S'W  882 

7B.  State  v.  HolUngaworth.  137  La. 
478,  68  S  834-  State  V.  Jablousky,  169 
Mo.  A.  238,  152  SW  390. 

aa  Peo.  v.  Llchtenatein,  22  Cal.  A. 
692.  136  P  692:  Peo.  V.  Wood.  93 
Misc.  701.  157  NTS  641;  Harriaon  v. 
SUte.  10  Okl.  Cr.  210,  IseTT 948. 


For  lata*  casaa,  dsveloyiuaata  and  okaacao  In  the  law  aee  cumulative  AnnoUtiona,  same  title,  page  and  note  number. 
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reviewed ;"  but  where  there  is  evidence  the  question 
of  its  sufficiency  to  support  a  verdict  or  finding  is  a 
question  of  fact  and  not  of  law,^'  unless  the  evi- 
dence is  free  from  conflict  and  admits  of  no  ad- 
verse inferences.** 

[i  3543]  c.  Matters  Not  Neceasary  to  Dedsion 
on  Review.  Although  it  has  beoi  said  that  it  is  the 
better  policy  to  pass  upon  every  material  question 
involved,  vhieh  is  in  good  faith  properly  submit- 
ted,^ as  a  general  rule  questions  not  directly  in- 
volved in  an  appeal  and  not  necessary  to  the  final 
determination  of  the  cause,*'  or  which  are  clearly 
correct  and  within  the  law,**  will  not  be  reviewed  on 
appeal.  Thus  where  a  conviction-  is  reversed  on  one 
ground,  other  grounds  of  error  assigned  will  not 
ordinarily  be  passed  upon;*^  and  where  it  appears 
that  conviction  was  had  and  the  punishment  imposed 
was  justified  by  one  count  of  the  indictment,  as- 
signments of  error  affecting  other  counts  will  not 
be  reviewed.**  It  has  been  held,  however,  that 
where  the  question  presented  is  an  important  one 
and  liable  to  arise  again  the  court  may  express  its 
views  thereon.** 


Conatltntionality  of  statute.  The  constitutional- 
ity of  a  penal  statute  will  not  be  considered  on  ap- 
peal unless  this  is  necessary  to  a  decision  of  the  ease 
on  the  merits.'" 

[i  3544]  d«  Theory  and  Oronnda  of  Dedsion  in 
Lower  Oonrt.*^  As  a  general  rule  the  parties  are 
restricted  on  appeal  to  the  theory  on  which  the  case 
was  prosecuted  or  defended  in  the  court  below;** 
and  objections  which  were  not  available  at  the  trial 
or  on  motion  in  arrest  of  judgment  cannot  be  con- 
sidered on  appeal.**  The  appellate  court,  however, 
is  not  limited  to  a  consideration  of  the  reasons  as- 
signed in  or  by  the  lower  court,**  and  it  may  re- 
view the  ruling  of  the  trial  judge  although  he  assigns 
no  reasons  for  it;*'  and  if  there  were  good  grounds 
for  the  ruling  it  will  not  be  reversed  because  the 
trial  eourt  gave  no  reason  for  its  ruling,**  or  because 
it  based  its  decision  on  insufficient  or  erroneous  rea- 
sons or  grounds.*^ 

[i  3545]  e.  Review  as  Determined  by  Mode— 
(1)  Appei^  The  questions  which  an  appellant  may 
have  considered  on  his  appeal  are  in  almost  every 
instance  determined  by  the  statutes  conferring  the 


81.  Harper  v.  SUte,  2  Oa.  A.  398, 
S8  SB  686:  Plummer  v.  State,  1  Oa.  A. 
t07.  57  8E!  »t9.  See  generally  Infra 
!  SS93. 

as.  Harper  v.  SUte,  2  Oa.  A.  t98, 
M  SB  68S:  Plummer  v.  State,  1  Oa.  A. 
507.  57  SB  969;  Botkins  v.  State,  3< 
Ind.  A.  179.  75  NE  298;  IrfUiasa  v. 
State,  109  Md.  602.  71  A  1058.  See 
generally  infra  I  3593. 

83.  Ryan  v.  Birmingham,  160  Ala. 
2(1.  49  8  749.  See  generally  infra  f 
3598. 

8fc  Sturela  v.  Stote,  2  Okl.  Cr. 
3(2.  8(7,  102  P  67.        ' 

"Notbing  la  gained  by  saying.  The 
other  questlone  will  probably  not 
arise  upon  a  second  trial.'  Our  ex- 
perience is  that  S)ich  question  will 
arise  upon  a  second  trial.  The  sooner 
questions  of  practice  ar^  settled,  the 
better  It  will  be  for  the  admlnistra- 
Uon  of  Justice."  Sturgia  v.  State, 
supra. 

as.  Ala.— Wilson  v.  Stote.  195  Ala. 
(75,  71  8  116. 

Ark. — Le  Grand  v.  Stote.  88  Ark. 
135.  113  SW  1028. 

Gal. — Peo.  y.  Jan  You,  26  Cal.  A. 
148,  146  P  63. 

D.  C — U.  S.  ▼.  H^rana,  28  App.  269 
(moot  question). 

Fla. — Mar  key  T.  Stote,  47  Fla.  38, 
37  8  53;  Alford  v.  Stote,  47  Fla.  1, 
36  8  486. 

Oa. — ^Turner  v.  State,  131  Oa.  761, 
S3  SB  294;  Barron  y.  State.  126  Oa. 
93.  54  SB  812;  Bryant  v.  Stote,  19 
6a.  A.  144.  91  SB  216;  Culver  y.  Stote, 
124  Oa.  822,  63  SB  316;  Hawkins  v. 
Stote.  19  Oa.  A.  66.  90  SB  969  [con- 
fennins  to  answers  to  cert  ques- 
tions (A.)  90  SB  968];  Hemdon  y. 
Stote.  17  Oa.  A.  -668.  87  SB  812; 
Mcliendon  v.  Stote,  16  Oa.  A.  262,  86 
SB  200:  Qulnlan  y.  Stote,  13  Oa.  A. 
(69.  79  SB  768. 

Ida. — State  v.  Harness,  10  Ida.  18, 
76  P  788 

ni. — ^Peo.  T.  Wllmot,  254  111.  654, 
98  NB  973. 

Ind. — Leach  y.  Stote,  177  Ind.  234, 
97  NB  792;  Huffman  y.  Stote,  21  Ind. 
A.  449,  62  NB  713,  69  AmSR  368. 

Ky. — Com.  v.  Caldwell,  121  SW  480. 

La. — Stote  v.  McLaughlin,  138  La. 
S58,  70  8  925;  Stote  v.  Swlndall.  129 
La.  760.  66  S  702  (abstract  question). 

Mass. — Com.  v.  Riches.  219  Mass. 
<33,  107  NE  371;  Com.  v.  Crowley,  167 
Mass.  434,  45  NB  766. 

Mich. — Peo.  y.  Qulder,  172  Mich. 
280.  137  NW  546. 

Miaa. — Stote  v.  Hatcher,  66  8  511; 
Stote  T.  Jones,  107  Miss.  462,  66  S 
611;  Oreenwood  y.  Weaver,  96  Miss. 
(04,  50  8  981. 

Mo. — Stote  v.  Hanson.  231  Mo.  14, 
112  SW  246. 

Mont.— ^tote  v.   Nielson,   38   Mont. 


♦61,  100  P  229;  Stote  v.  De  Lea,  86 
Mont.  631,  93  P  814. 

Nebr.— Fouse  y.  Stote,  83  Nebr. 
268,  119  NW  478. 

N.  J. — Stote  y.  LAckawanna  R.  Ca, 

82  N.  J.  L.  747,  82  A  861  [aff  81  N.  J. 
L.  181,  79  A  1030], 

N.  C— State  y.  Everett,  164  N.  C. 
899,  79  SB  274,  47  LRANS  848. 

Okl. — Sherman  v.  State,  12  Okl.  Cr, 
16,  151  P  486;  Woody  y.  State.  10 
Okl.  Cr.  322,  136  P  480,  49  LRANS 
479;  Btchison  v.  Stote,  7  Okl.  Cr. 
106,  122  P  242;  Rea  v.  Stote,  3  Okl. 
Cr.  269.  106  P  381. 

Pa.— Com.  V.  De  Maal,  234  Pa.  670, 

83  A  430,  AnnCa8l913C  1388;  Com.  y. 
Fisher,  226  Pa.  189,  76  A  204,  134 
AmSR  1027,  26  LRANS  1009. 

8.  C. — State  y.  Malloy,  91  8.  C.  429, 
74  SB  988   (abstract  question). 

Tex. — Ferguson  y.  Stote,  79  Tex. 
Cr.  641,  187  SW  476;  Plerson  v.  Stote, 
78  Tex.  Cr.  275.  180  SW  1080;  Bulling- 
ton  V.  State,  78  Tex.  Cr.  187,  180  SW 
679;  James  y.  State.  74  Tex.  Cr.  139, 
167  SW  727;  Miller  y.  State,  72  Tex. 
Cr.  151,  161  SW  128;  Hughes  y.  Stote, 

62  Tex.  Cr.  288,  186  SW  1068. 

Va. — Bowles  y.  Com.,  108  Va.  816, 
48  SB  527 

Wis.— Mayfleld  v.  State,  142  Wis. 
661.  126  NW  15. 

se.  Stote  v.  Starr,  244  Mo.  161, 
148  SW  862. 

ST.  WilRon  v.  State,  196  Ala.  676, 
71  S  115;  Henry  y.  State,  33  Ala.  389: 
Worler  v.  State,  138  Oa.  336,  75  SB 
240;  Barron  y.  State,  126  Oa.  92,  64 
SB  312;  Culver  v.  State,  124  Oa.  822, 

63  SB  316:  Brvant  y.  State,  19  Oa.  A. 
144,  91  SB  216:  Cranford  v.  Stote,  16 
Oa.  A.  15,  82  8E  356;  Dunn  y.  Stote, 
13  Oa.  A.  682.  79  SB  764;  Plerson 
v.  State,  78  Tex.  Cr.  276,  180  SW 
1080. 

88.  Aczel  y.  U.  S.,  232  Fed.  652, 
146  CCA  678;  Cook  v.  U.  S..  169  Fed. 
919,  87  CCA  99  [certiorari  den  209 
U.S.  561.  28  set  761,  52  L.  ed.  922]; 
Peo.  V.  Zlmmer,  174  App.  Dly.  740, 
160  NTS  459;  Com.  v.  Vanchaskl,  42 
Pa.  Super.  294;  M^^nklns  v.  Stote,  41 
TeT.  Cr.  662.  57  SW  950. 

89.  Whatley  v.  State,  12  Ala.  A. 
201,  (8  S  491;  Alford  v.  State,  47 
Fla.  1,  36  S  436:  Peo.  v.  Reardon,  186 
N.  T.  164.  78  NB  860  [rey  112  App. 
Dlv.  866.  98  NTS  399]. 

90.  Ark. — Jackson  y.  Stote,  101 
Ark.  473.  142  SW  1163. 

Oa. — Presley  y.  State,  124  Oa.  446, 
52  SB  750. 

111.— Reddish  y.  Peo.,  84  III.  A. 
509. 

Ind. — Stote  v.  Darlington,  163  Ind. 
1,  53  NB  925. 

Mich.— Peo.  y.  Qulder,  172  Mich. 
280,  137  NW  646. 

R.  I. — Stote  v.  Hanos.  76  A  689. 


S.  C— Stote  V.  Dalby,  8<  8.  C  367, 
68  SB  633. 

[a]  Bnia  avpUed. — Where  an  In- 
dictment was  fatally  defective,  and 
the  court  erred  in  overruling  a  de- 
murrer thereto,  the  supreme  court 
will  not  pass  on  the  constitutionality 
of  the  act  upon  which  the  accusation 
was  based.  Oglesby  v.  State,  138  Oa. 
606,  61  SB  605. 

91.  Theory  a«d  gvouads  of  tfaeia- 
lona  of  lower  court  geaaralto  see  Ap- 
peal and  £>ror  9!  2556,  2557. 

98.  State  y.  Unsworth,  86  N.  J.  L. 
237,  88  A  1097  [afT  84  N.  J.  L.  22,  86 
A  84];  State  y.  Rlcardo,  71  N.  J.  L. 
35,  68  A  1087;  Stote  v.  Tripp,  168  N. 
C.  150,  83  SE  630;  Stote  v.  McWbir- 
ter,  141  N.  C.  809,  63  SB  734:  AleiX- 
ander  y.  State,  75  Tex.  Cr.  364,  171 
SW  224;  Stote  v.  Massey,  96  Wash. 
1,  163  P  7. 

[a]  Bnle  applied. — Consent  of  ac- 
cused to  the  entry  of  a  suspended 
sentence  waives  his  right  of  appeal 
on  the  Issue  of  guilt,  so  that  a  sub- 
sequent appeal  Involves  only  the 
proper  disposition  of  the  right  and 
propriety  of  imposing' the  suspended 
sentence.  State  v.  Tripp,  168  N.  C. 
150,  83  SB  630. 

93.  Peo.  v.  Oruta,  212  N.  T.  72, 
105  NE  843,  LRA1915D  229,  AnnCas 
1915D  167. 

94.  Cal. — Peo.  y.  Burrows,  27  Cal. 
A.  428,  150 -P  382;  Peo.  V.  Fetros,  IS 
Cal.  A.  236.  143  P  246. 

Ky. — Com.    v.    Cain,    14    Bush.    626. 

Mo. — State  y.  Blita,  171  Mo.  680, 
71  SW  1027. 

Or. — Portland  y.  Orahs,  81  Or.  546, 
160  P  375. 

Tex. — ^Martin  y.  Stote,  44  Tex.  Cr. 
279,  70  SW  973. 

See  generally  Appeal  and  EIrror  (( 
2666,  2567. 

[a]  Bnle  avpllad. — Whether  an 
objection  to  evidence  was  on  the 
right  ground  Is  Immaterial  if  th« 
ruling  sustaining  it  was  correct  for 
any  reason.  Peo.  v.  Burrows,  27  Cal. 
A.  428.  150  P  382.  Compare  State  V. 
McCord,  237  Mo.  242,  140  SW  886 
(holding  that  rulings  on  objections 
to  the  admission  of  evidence  will  not, 
on  appeal,  be  held  erroneous  for  rea- 
sons other  than  those  given  at  the 
trial). 

95.  Peo.  V.  Rathbun,  10b  Mich.  699, 
63  NW  973. 

96.  State  y.  Ooodson,  116  La.  388, 
40  S  771. 

97.  Ala. — ^Daniel  v.  State,  14  Ala. 
A.  63,  71  S  79  tcertiorari  den  196  Ala. 
700,  72  S  1019]. 

Ark. — State  v.  Rosa,  34  Ark.  876. 

Cal. — Peo.  V.  Pasquerta.  30  Cal.  A. 
625,  169  P  173;  Peo.  v.  Emmons,  7 
Cal.  A.  685,  95  P  1032. 

Oa. — Ruffln  V.  MlUen,  18  Oa.  A.  784, 
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right  to  appeal,  which  ghoald  in  each  case  be  con- 
sidered.*' Speaking  generally  an  appeal  effects  a 
removal  of  the  canse  and  involves  a  hearing  de  novo 
on  both  facts  and  Jaw,  as  distinguished  from 
a  writ  of  error  or  certioiuri,  by  the  use  of  which 
questions  of  law  only  are  subjected  to  a  reexamina- 
tion;** bat  in  the  absence  of  a  statute  only  questions 
arising  on  es^aeptions  to  rulings  taken  below  can  be 
considered.*  Where  the  appeal  is  brought  up  under 
the '  statute  with  a  bill  of  exceptions,  the  court  is 
usually  confined  to  the  ereeptions  stated,  and  may 
riot  reyiew  the  record  for  such  irregularities  as 
would  be  considered  on  certiorari  or  writ  of  er- 
ror."   ■ 

[5  3546]  (2)  Writ  of  Error.  On  a  writ  of  er- 
roi*  defendant  is  entitled  to  have  considered  only  the 
record  or  matters  in  the  nature  thereof,  together 
Witli  tie  bill  of  exceptions,'  unless  a  different  rule  is 
estAbUshed  by  statute.*  The  writ  does  not  extend  to 
matters  becurring  before  the  indictment  was  found, 
aiid  ilot  raised  by  proper  objection  thereafter,"  or 


to  proceedings  arising  after  the  judgment,  and  which 
form  no  part  of  the  record,*  or  to  matters  arising 
on  habeas  corpus  proceedings  to  discharge  defend- 
ant,' or  to  a  ruling  adverse  to  the  prosecution;*  nor 
does  it  extend  to  matters  not  in  the  record  proper 
by  a  motion  in  arrest  of  judgment,  since  such  mo- 
tion can  be  based  only  on  a  defect  in  the  record.* 
On  a  writ  of  error  a  case  cannot  be  retried  on  the 
merits,*"  the  primary  object  of  a  writ  being  not 
to  try  issues  between  the  parties  but  to  test  by  law 
the  judgment  rendered  by  the  court;**  and  the  gen- 
eral rule  is  that  only  errors  of  law  which  are  ap- 
parent on  the  record  can  be  assigned  or  considered 
by  the  reviewing  court,*^  and  that  assig^nments  of  er- 
ror involving  questions  of  fact  will  not  be  consid- 
ered.** 

[(  3547]  (3)  Oertionui.**  Where  the  reeord  is 
brought  up  by  certiorari,  the  general  role  is  that 
the  court  wUl  examine  it  only  to  aseertun  whether 
it  is  regular  and  conformable  to  the  law.*"  On  a 
certiorari  as  a  general  rule  questions  of  law  and  not 


SO  as  654;  Jones  v.  State,  12  Oa.  A. 
81S.  78  SB  474. 

,  .Iow&. — State  V.  Qunn,  106  Iowa  120, 
it  MTV  610. 

.Ho.^— 8tat«  V.  Rose,  271  Mo.  17, 
19^  &'Vr  lOlS. 

iMont. — State  v.  Rocky  Mountain 
Hn.  Co.,  SO  Hont.  487.  158  P  818. 

N.  J>— SUte  V.  Plough,  88  N.  J.  L. 
,425,  97  A  64  (reh  dep  88  N.  J.  L.  428, 
97 jA  265]. 

Porto  Rico.— Peo.  v.  DU»,  22  Porto 
Rico  177. 

.  8.  C— State  V.  BUftwn,  94  S.  C.  116, 
77  SE  734:  State  v.  Murphy.  86  S.  C. 
268,  68  SB  570;  State  v.  Weaver,  58 
8.  G.  106,  36  SE!  499;  State  v.  Adams, 
49  8.  G.  414,  27  SE  451.   ' 

Tenh. — Halfacre  v.  SUte,  112  Tenn. 
<|09,  79  SW  132. 

[a]  Sole  applied'— Where  the 
court   gave   aa   a   reason   for   refusal 

?if  a  hew  trial  that  he  thought  the 
ury's  flildings  were  correct,  this  be- 
Dg  a  BUfflcient  reason,  the  giving  of 
aft  additional,  erroneous  reason  that 
the  grant  of  a  new  trial  might  excite 
feuds  and  contentions  does  not  war- 
rant interference  of  the  supreme 
court,  unless  the  decision  was  con- 
•  trolled  by  the  erroneous  reason.  State 
y.  Murphy,  86  S.  C.  268,  68  SE  670. 
98.  See  'statutory  provisions;  and 
Peo.  V.  Sanchez,  23  Cal.  A.  742,  139 
P  820;  Peo.  v.  Soule,  142  NTS  876. 

[al  Xa  Azkaaaaa  questions  which 
might  have  been  raised  by  motion  in 
arrest  of  Judgment  may.  be  consid- 
ered so  far  as  they  are  not  cured  by 
the    verdict.-  « Sweeden    v.    State,    19 

'  [b]  In  dallfonda,  under  Pen.  Code 
U..1019.  1239,  a  defect  in  the  infor- 
mation caniiot  be  considered  onr  ap- 
peal from  an  order  denying  a  new 
trial,  but  an  appeal  from  the  Judg- 
ment IS'  necessary  Peo.  v.  Sanchez, 
23  Cal.  A.  742.  139  P  820. 
.  [cl  Xa  Karrlaaa  (1)  the  statute 
i>ermltt!ng  appeals  on  the  evidence 
does  not  change  the  law  relative  to 
assignments  of  error,  and  authorizes 
nothing  to  be  heard  on  an  appeal  ex- 
cept ouestions  arising  on  the  evi- 
dence. Lamb  V.  State,  66  Md.  286, 
7  A  399.  (2)  Under  another  Mary- 
land statute  both  the  exceptions  and 
a  Judgment  on  demurrer  may  be  con- 
sidered. State  V.  Floto,  81  Md.  600, 
32  A  316;  Avirett  v.  State,  76  Md. 
610,  25  A  676,  987. 

Judgments  and  orders  wUoh  ax* 
appealable  see  supra  §  3284  et  seq. 

S».     Donaghy    v.    State,    (Del.)    100 
A  696    [mod  99  A  720].        ,.,    „     .„ 
■X.     Peo.    V.    McCormlck,    136    N.    T. 
663,    32   NE   26.  ^ 

HM«M4t7  of  •xcwtlana  gmumXU 
■ee  supra    |{    3337-3348. 

S.  State  V.  Nixon.  18  Vt.  70,  46 
AmD  186. 


3.  Jones  V.  Rome,  16  Oa.  A.  41, 
82  SB  593;  McCaddln  v.  SUte,  100 
Md.  669,  60  A  474;  Peo.  v.  Casey,  72 
N.  Y.  393;  Gaflney  v.  Peo.,  50  N.  Y. 
416;  Peo.  v.  Thompson,  41  N.  Y.  1; 
Grant  v.  Peo.,  4  Park.  Cr.  (N.  Y.) 
627;  Safford  v.  Peo.,  1  Park.  Cr. 
(N.  Y.)  474.  Compare  Middleton  v. 
Com.,  2  Watts  (Pa.)  286  (holding 
that  a  bill  of  exceptions  to  the  ad- 
mission or  rejection  of  evidence  is 
not  the  subject  of  consideration  upon 
a  writ  of  error). 

[a]  Bole  applied^— The  verity  of 
assignments  oi  error  in  a  petition  for 
certiorari,  based  on  a  statement  of 
fact  denied  in  the  answer,  will  not 
be  considered  on  writ  of  error.  Jones 
V.  Rome,  15  Oa,  A.  41,  82  SE  693. 

4.  See  statutory  provisions;  and 
cases  supra  note  3. 

5.  Ex  p.  Fox,  236  Fed.  861,  150 
CCA  123;  Glover  v.  Com.,  86  Va.  882, 
10  SB  420.  , 

[a]  Bnia  api^Ued^— where  a  mo- 
tion to  discharge  a  prisoner  on  the 
ground  that  two  terms  have  elapsed 
since  he  was  held  to  answer,  with- 
out any  indictment  being  found 
against  him,  is  made  and  overruled 
before  the  grand  Jury  are  impaneled. 
If  the  court  errs  in  overruling  the 
motion  the  prisoner's  remedy  is  not 
by  writ  of  error,  but  by  habeas  cor- 
pus, the  time  for  which  has  passed 
after  flnal  Judgment.  Glover  v. 
Com.,  86  Va.   382,  10  SB  420. 

e.  Brantley  v.  SUte,  87  Ga.  149, 
13  SE  257;  Roesel  v.  SUte,  62  N.  J.  L. 
368,  41  A  833;  Pontius  v.  Peo.,  82 
N.  Y.  339;  Hunt  v.  Peo.,  76  N.  T. 
89 

T.    Clark  v.  Com.,  29  Pa.  129. 

8.  Nobles  V.  SUte,  98  Oa.  73.  26 
SE  64.  38  LRA  577  [atf  168  U.  S.  398, 
18  set  87,  42  L.  ed.  515]. 

•.     Peo.  V.  Thompson,  41  N.  Y.  1. 

Orosa  rsferaioMi: 
Defects     appearing     on     record     as 

grounds    for    arros^     of    Judgment 

generally  see  supra   9    2769. 
Necessity  for  flnal  Judgment  and  sen- 
tence see  supra  SS   3284,  3291. 
Scope  and  form  of  writ  of  error  see 

RUpra    (9    3269,   3260. 

10.  Relsner  v.  State,  19  Kan.  479. 
See  generally  Appeal  and  Error  I 
2566. 

11.  Vogel  v.  State,  138  Wis.  316, 
119  NW  190. 

12.  Ling  Su  Fan  v.  U.  S.,  218  U. 
S.  302.  31  set  21.  54  L.  ed.  1049,  30 
LRANS  1178;  State  v.  Plough.  88  N. 
J.  L.  426,  97  A  64  [reh  den  88  N.  J.  L. 
428,  97  A  266];  Webster  v.  Peo..  92 
N.  Y.  422,  1  N.  Y.  Cr.  190;  Eighmy 
V.  Poo.,  79  N.  Y.  646. 

[a]  A  moUoB  to  ovaah  an  Isdlet- 
mmt  is  ordinarily  addressed  to  the 
discretion  of  the  court,  and  is  not 
reviewable  on  a  strict  bill  of  error. 


SUte  V.  Plough,  88  N.  J.  L.  425.  97 
A  64  [reh  den  88  N.  J.  L.  428,  97  A 
266].  Review  of  discretion  of  lower 
court  generally  see  infra  9i  8674- 
3592. 

[b]  A  motloB  t»  dlzaot  a  vardict 
is  addressed  to  the  discretion  of  the 
court,  and  not  reviewable  on  a  strict 
bill  of  exceptions.  SUte  v.  Plough, 
88  N.  J.  L.  425,  97  A  64  [reh  den  88 
N.  J.  L.  428,  97  A  266];  SUte  v. 
Black,  86  N.  J.  L.  620,  93  A  91; 
Burnett  v.  State,  62  N.  J.  L.  610. 
41  A  719;  Bindernagle  v.  SUte.  60 
N.  J.  L.  807.  37  A  619  [aft  61  N.  J.  U 
269,  38  A  973,  39  A  360.  41  A  109]. 
See  generally  Ipfra  {9   3588-3690. 

13.  Low  v.'^U.  S.,  169  Fed.  86.  94 
CCA  l;  SUte  V.  Donohue,  (N.  J.)  69  A 
12. 

[a]  rederal  ooazta.^Where  the 
circuit  court  of  appeals  has  no  Juris- 
diction to  review  the  conclusions  of 
fact  of  a  trial  Judge  hearing  a  crim- 
inal case  without  a  Jury,  It  cannot 
consider  the  sufllclency  of  the  evi- 
dence to  support  any  Judgment,  or 
any  matter  of  form  in  respect  to' the 
Indictment,  nor  the  action  of  the 
court  on  the  admission  or  rejection 
of  evidence,  nor  any  question  arising 
out  of  or  upon  the  evidence,  but  is 
limited  to  defects  which  should  have 
prevented  the  rendition  of  the  Judg- 
ment for  which  it  should  be  arrested. 
Low   v.   U.    S.,    169    Fed.    86.    94   CCA 

'  14.    Ovoaa  referemoeai 

Nature  and  use  of  writ  of  certiorari 

see  supra  If  3268-3270. 
Scope  of  review  by  certiorari  gener* 

ally  see  Certiorari  |{  341-376. 

IBb  Del. — Donaghy  v.  SUte,  100  A 
696   [mod  99  A  720]. 

Mich. — Palmer  v.  Peo.,  4<  Mich. 
414.   5   NW  450. 

N.  J. — Clifford  v.  Heller,  68  N.  J. 
L.  106,  42  A  166,  67  LRA  312. 

N.  C. — SUte  V.  Tripp,  168  N.  C 
160,    83   SB  630. 

Fa. — Com.  V.  Jamea,  142  Pa.  <2.  21 
A  805. 

See  also  Appeal  and  Error  ft  2268- 
2286. 

[a]  On  oarttoxaxt,  (1)  the  su- 
preme court  finds  whether  the  rec- 
ord does  or  does  not  conUin  error, 
and  if  it  does  it  grants  a  new  trial 
or  orders  a  correction  of  the  Judg- 
ment, and  if  it  does  not  It  amrras 
and,  by  mandate,  remits  the  case  for 
such  further  proceedings  as  would 
have  been  proper  had  there  been  no 
writ  of  error.  Donaghy  v.  State, 
(Del.)  100  A  696  [mod  99  A  720]. 
(2)  (jn  a  writ  of  certiorari  allowed 
with  a  writ  of  habeas  corpus  to  bring 
up  a  warrant  for  the  execution  of 
the  prisoner,  purporting  to  be  Issued 
by  the  executive  department  of  the 
state    government     under    sututory 


SV>r  later  eaaaai  darslopmenta  and  okasfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  fact  are  reviewable;"  but  where  the  record,  in- 
clnding  testimony  taken  below;  as  well  as  the  par- 
ties are  before  the  appellate  court,  it  has  power  to 
and  should  determine  the  questions  raised  by  the 
assignments  as  if  there  had  been  a  writ  of  error.*^ 
It  has  been  held  that  the  appellate  court  will  not  re- 
view the  evidence  to  determine  its  sufBciency,**  al- 
thoDgh  it  may  consider  rulings  on  the  admission  and 
exclusion  of  evidence."  . 

[i  3548]  (4)  Qttestiona  Beserved  or  Certified. 
Where  points  are  reserved  and  certified  to  the  ap- 
pellate court,  the  latter  cannot  in  the  absence  of  a 
writ  of  error  review  any  question'  not  so  reserved 
and  certified,''*  nor  pass  upon  any  question  not 
passed  upon  and  determined  by  the  court  below." 
Where  a  complaint  is  before  the  court  under  a  cer- 
tification of  constitutional  questions,  technical  ob- 
jections are  not  to  be  considered;'*  and  a  certified 
question  as  to  whether  a  statute  is  unconstitutional 

authority,  the  supreme  court  will  ad- 
Judge  whether  such  warrftnt  Is  valid. 
Clifford  V.  Heller.  $3  N.  J.  L.  lOS, 
42  A  155.   57  LRA  312. 

16.  Ala. — Toney  -i.  State,  73  S  13; 
Kirkwood  ▼.  State,  1S4  Ala.  9.  63  S 
)90  [den  certiorari  8  Ala.  A.  108,  62 
SlOll];  Sx  p.  Williams,  182  Ala.  34, 
(2  S  63. 

DeL — Donashy  v.  State,  100  A  896 
(mod  99  A.  720]. 

La.— State  v.  Hicks,  113  I<a.  846.  37 
8  776;  State  v.  Thompson,  111  I^. 
lis,  35  S   582. 

N.  T.— Peo.  V.  City  Prison,  44  MIsc 

149.  89  NTS  830. 
N.   C— State   V.    Tripp,    168    N.   C. 

150.  83  SB  630. 
Pa. — Com.  V.  Ronemus,  205  Pa;  420, 

54  A  1095. 

a  C. — Rex.  V.  Campbell,  8  Doml+R 
321,  20  CanCrCas  490  [aff  13  DomLR 
Ml  mem]. 

[a]  insa4ipi«b«4«l«&  of  faota<— 
On  certiorari  to  the  court  of  appeals 
the  supreme  court  will  not  investi- 
gate the  record  to  learn  whether  that 
court  has  misapprehended  the  facta. 
Toney  v.  State,  (Ala.)   73  S  18. 

IT.  Donaghy  v.  State,  (Del.)  100 
A  696  [mod   99  A  72^]. 

18.  Ala. — Brannon  ▼.  State,  191 
Ala.  29.  67  S  1007. 

Ga.— Bctor  v.  Atlanta.  18  Ga.  A. 
111.  88  SK  904. 

La. — State  v.  Porter,  104  La.  638, 
29  S  273 

N.  Y.-^Barringer  v.  Peo..  14  N.  T. 
593;  Peo.  v.  Van  De  Carr.  86  App. 
Div.  9.  83   NTS  245,  17  N.   Y.  Cr.   465 


[app  dlsm  183  N.  T.  569  mem,  76  NE 
1105  mem];  Pulling  v.  Peo.,  8  Barb. 
384;  Peo.  v.  Butler.  3  Park.  Cr.  377. 

Pa.— Com.  V.  Gillespie,  146  Pa.  648,. 
23  A  393 

But  see  Donaghy  v.  State,  (Del.) 
100  A  696  (where  record  Include^  tes- 
timony below). 

[a]  Bia*  aspUad^— Where  the  cer- 
tiorari is  solely  to  review  the  sufll- 
clency  of  the  evidence  to  sustain  a 
conviction,  and  there  was  some  evi- 
dence authorizlnK  a  conviction,  ^ 
Judgment  overruling  the  certiorari 
VIII  not  be  disturbed.  Barnes  v.  At- 
lanta, 16  Oa.  A.  232,  84  SB  964; 
Thomas  v.  Atlanta.  16  Ga.  A.  227,  84 
SB  964;  Bass  v.  State,  1  Oa.  A.  790, 
57  SE  1054. 

19.  Jackson  v.  Peo.,  9  Mich.  Ill, 
77  AmD  491.  But  see  State  v.  Por- 
ter. 104  La.  538.  29  S  273  (holding 
that  the  supreme  court  would  not 
under  Its  supervisory  powers  review 
the  correctness  of  the  conclusion  of 
the  judge  as  to  the  admissibility. 
torce,  and  effect  of  evidence). 

m.  Moore  V.  State,  16  Ala.  411; 
Rex  V.  Faulkner.  16  B.  C.  229;  Rex  v. 
Sinclair.  7  Terr.  L.  424. 

21.  State  v.  Wedge,  23  Minn.  32 
iiote;  State  ▼.  Hoag,  23  Minn.  31; 
SUte  V.  Byrud.  23  Minn.   29. 

Iwi  mliua  and  oertUoatloB  of 
tMitloaa  see  supra  (  3272. 

23.    state     v.    Hand    Brewing    Co., 


(R.  1.)  78  A  606;  State  v.  Hand  Brew- 
ing Co.,  (R.  I.)  78  A  605;  State  v. 
Hand  Brewing  C!o.,  32  R.  L  66.  78  A 
499.  . 

aa  state  V.  Hand  Brewing  Co., 
(R.  IJ  78  A  606;  State  v.  Hand  Brew- 
ing CJo.,  (R.  I.)  78  A  605;  State  v. 
Hand  Brewing  Co.,  32  R.  L  66.  78  A 
499. 

84.  See  generally  Appeal  and  Br- 
ror  ){   2671-2581. 

Trial  da  novo  see  supra  {(  698-709. 

aa.  U.  S.— Cooper  V.  U.  S.,  £32 
Fed.  81,  146  CCA  273  [certiorari  den 
241  U.  S.  676,  36  SCt  725,  60  L.  ed. 
1232]    (ruling  on  indictment). 

Ala. — Dawson  v.  State,  196  Ala. 
693,  71  S  722;  Brazier  v.  State.  44 
Ala.    387;    Mayo    v.    State,    (A.)    rt    S 

Ariz.- Terr.  v.  Shankland,  8  AH*. 
403,  77  P  492. 

Cal. — Peo.  V.  Fleming.  166  Cal.  867. 
136  P  291,  AnnCa8l915B  881. 

D.    C— Shaffer    v.    U.    S.,    24   App. 

Ida.— State  v.  Tilden.  27  Ida.  262, 
147  P  1056;  Peo.  v.   Du  Rell,   1  Ida. 

Md. — Rascb  v.  State.  89  Md.  766, 
43  A  931. 

Mo. — State  v;  Fitch,  180  Mo.  A.  482, 
166  SW  639;  State  v.  Bench,  170  Mo. 
A.  405.  165  SW  476. 

N.  J. — Roesel  v.  State,  62  N.  J.  L. 
216,  41  A  408.  But  see  State  v.  Her- 
ron,  77  N.  J.  L.  523.  71  A  274  (hold- 
ing that  since  'the  revision  of  the 
Criminal  Procedure  Act  [P.  L.  (1898) 
p  915  !  136],  although  the  eiitlre  rec- 
ord of  the  proceedings  In  a  criminal 
trial  Is  returned  with  the  writ  of 
error,  the  court  is  not  authorized  to 
review  the  evidence  produced  at  the 
trial). 

N.  T. — Peo.  V.  Georger,  109  App. 
Div.  Ill,  96  NT9  790,  17.  NYAnnCas 
288* 

Philippine. — U.  8.  v.  Clemente.  24 
Philippine  178. 

Tex.— Hopkins  v.  State,  78  Tex. 
Cr.  319,  180  SW  1094;  Waters  v. 
State,  66  Tex.  Cr.  672.  148  SW  796: 
Moray  v.  SUte,  61  Tex.  Cr.  649,  136 
SW  669. 

Wash. — State  v.  Skagit  County 
Super.  ,Ct.,  71  Wash.  147.  127  P 
1107. 

[a]  Sale  applied. — ^Where  part  of 
the  charge  to  the  Jury  is  made  the 
bas's  of  assignment  of  error,  the 
whole  charge  will  be  examined  and 
read  together  to  ascertain  the  Import 
and  meaning  of  the  passage  excepted 
to.     Shaffer  v.  U.  S.,  24  App.    (D.  C.) 

[b]  On  tlM  luaiing  of  aKceptlona 
to  •vldenoe,  the  court,  on  writ  of  er- 
ror, will  look  at  the  entire  record.' 
Roesel  v.  State,  62  N.  J.  L.  216,  41  A 
408. 

ae.  State  V.  Fitch,  180  Mo.  A.  482, 
166  SW  639. 

Aa  a  watvw  of  Mxor  see  infra  ( 
3559. 

37.    Peo.     V.     Frankliik     H.     Kalb- 


because  of  the  uncertainty  of  the  language  of  the 
statute  will  be  answered  in  the  negative  where  the 
uncertainties  of  the  language  are  not  specified.^' 

[$  3549]  f.  Matters  of  ETidence  Conaldered.^* 
In  some  jurisdictions,  in  considering  the  questions 
properly  presented  for  decision,  the  appellate  court 
may  review  the  entire  record  in  order  to  arrive  at 
a  right  conclusion,*'  although  no  ar^ment  has  been 
made  for  either  party  and  no  brief  has  been  sub- 
mitted,*' and  although  the  question  of  sufficiency  of 
the  record  to  show  jurisdiction  has  not  been  raised." 
But  in  the  absence  of  statute  the  appellate  court 
cannot  without  the  consent  of  the  parties  consider 
matters  of  evidence  which  are  not  contained  in  the 
record,*'  or  which  were  not  presented  to  the  trial 
court,**  such  as  affidavits  and  sworn  statements 
made  after  the  lower  court's  ruling  or  entry  of 
judgment,*"  unless  it  is  necessary  to  do  so  in  order 
to  prevent  a  miscarriage  of  justice;'^  nor  will  it 

flelsch  Co.,  174  App.  Div.  108,  160 
NYS  996  [app  dlsm  220  N.  Y.  740 
mem,  116  NE  1064  mem]. 

as.  Fla.— State  v.  Buflock,  68  Fla. 
634,  60  S  418. 

Oa. — Sumroerlln   v.    State,   ISO    Ga. 
791.   61  SB  Si9;  Glover  v.   State,  128 
Ga.  1,  57  SE  101. 
'  Ind. — Blume  v.  State,  164  md.  .343, 
66  NB  771. 

Mich.— Peri.  V.  O'Brien,  68  Mich. 
468,  36  NW  226. 

N.  Y.— Peo.  V.  Seidenahner,  .210  N. 
Y.  841,  104  NE  420:  Peo.  v.  Henryt 
127  App.  Div.  489,  111  NYS  1006.   ; 

N.  C. — State  v.  Tripp,  168  N,  C. 
ISO.   83  SE  630.  ■ 

Or. — Gue  v.  Eugene,  63  Or.  282; 
100  P  254. 

Tex.— Wlsnoski  v.  State,.  68  Texi 
Cr.  382,  153  SW  316;  McGlnsey  v: 
State,  65  Tex.  Cr.  862.  144  SW  268. 

[a]  PMvata  dlaonaalon  with  jndrai, 
^A  matter  involving  the  conduct  of 
the  trial  orlvately  discussed  wltA 
the, Judge  and  determined  during  an 
adjournment  of  court,  constitutes  .no 
part '  of  the  proceedings,  and  is.  not 
subject  to  review.  Blume  v.  State, 
154   Ind.  348,  66  NB  771. 

[tfj  Taatimoay  in  anotliar  oaaa.-^ 
The  court  on  appeal  cannot  consider 
the  testimony  In  another  case  where- 
in one  Is  charged  as  principal  in  the 
same  offense,  since  to  do  so  would  be 
considering  evidence  which  the  law 
prohibits  In  the  trial  court.  Wlsr 
noski  V.  State,  68.  Tex.  Cr.  382,  168 
SW  316. 

39.  Osbom  v.  State,  96  Ark.  400, 
132  SW  210;  Caswell  v.  State.  6  Ga. 
A.  483,  63  SB  566;  State  v.  McCrock- 
lin,  130  La.  106,  57  S  645;  State  vi 
Nardlni.   (Mo.  A.)  186  SW  557. 

[a]  Hawly  diaoovarsd  aviaanaa,— 
Tile  supreme  court  on  appeal  cannot 
entertain  a  motion  In  the  nature  of  a 
writ  of  error  coram  nobis  to  present 
evidence  newly  discovered  after  the 
lapse  of  the  term  at  which  the  Judg- 
ment of  conviction  was  rendered. 
Osborne  v.  State.  96  Ark.  400,  132  SW 
210. 

30.  C^l. — Peo.  V.  Emmons,  7  Cal; 
A.   686,  95  P  1032. 

Iowa. — Lockard  v.  Clark.  186  Iowa 
556.  147  NW  900. 

N.  J.— Kohl  V.  State,  36  A  104. 

N.  Y.— Peo.  V.  Soule,  142  NYS  876. 

Tex. — ^Hatch  v.  State,  76  Tex.  Cr. 
423,  174  SW  1062;  Henson  v.  State, 
74  Tex.  Cr.  277,  168  SW  89;  Sellers 
V.  State.  61  Tex.  Cr.  140.  134  SW  348. 

Vt.— State  V.  Warner,  69  Vt.  30,  37 
A  246. 

31.  Jordan  v.  State,  124  Tenn.  81, 
135  SW  327.   34  LRANS  1116. 

[a]  Snla  appUaO.— Where  it  ap- 
pears to  the  appellate  court  that  a 
defendant  Is  probably  Insane  and 
should  not  have  been  tried,  that 
court  will  Investigate  and  determine 
the  question  of  sanity  without  a  Jury 
and  make  such  order  as  may  be  re- 

Juired.     Jordan  v.  State,  124  Tenn 
86  SW  887.  34  LRANS  1116. 
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consider  incompetent  evidence.'*  Evidence  admit- 
ted for  a  particular' purpose  in  the  trial  court  can- 
not be  considered  by  the  appellate  court  for  any 
other  purpose."  Under  some  statutes  the  evidence 
is  to  be  considered  on  appeal,  as  on'  a  demurrer  to 
the  evidence,  where  the  evidence  and  not  the  facts 
is  certified.'* 

[$  3550]  g.  'On  Appeal  from  Final  Judgment; 
Interlocutory  Orders.  Although,  as  is  elsewhere 
pointed  out,'"  a  writ  of  error  or  appeal  will  not 
lie  from  an  interlocutory  ruling  before  final  judg- 
ment, yet  in  most  cases,  by  statute,  it  is  the  rule  that 
on  an  appeal  from  a  final  judgment  interlocutory  or 
intermediate  orders  or  rulings  involving  the  merits 
may  be  reviewed."  It  has  been  held  that  the  action 
of  the  lower  court  on  a  motion  to  strike  out  the 
judgment  and  sentence,'^  or  denying  a  motion  in 
arrest  of  judgment,"  may  be  reviewed  on  appeal 
from  the  jud^ent,  if  properly  presented.  But  the 
refusal  of  the  trial  court  to  grant  a  certificate  of 
probable  cause  for  appeal,"  or  an  order  refusing 
to  admit  defendant  to  bail  after  sentence  pending 
appeal,*"  cannot  be  reviewed  <m  appeal  from'  the 
judgment.    In  some  jurisdictions  the  court's  ruling. 


granting  or  refusing  a  motion  for  a  new  trial,  may 
be  reviewed  on  an  appeal  from  the  final  judgment 
if  properly  presented;*'  but  in  other  jurisdictions 
the  denial  of  such  a  motion  is  not  reviewable  in  the 
absence  of  an  appeal  therefrom,**  and  is  not  re- 
viewable on  appeal  from  the  final  judgment.*'  A 
motion  for  an  instructed  verdict  is  equivalent  to  a 
demurrer  to  the  evidence,  and  a  review  thereof  is 
governed  by  the  rules  applicable  to  a  motion  for  a 
nonsuit.**  On  appeal  from  an  order  Requiring  a 
prosecutor  to  pay  costs,  errors  on  the  trial  cannot 
be  reviewed.** 

[i  3551]  h.  Decision  in  Separate  Proceeding. 
Where  defendant  was  jointly  indicted  with  another, 
but  subsequently  separately  informed  against,  the 
ruling^  under  the  indictment  will  not  be  considered 
on  an  api)eal  from  a  judgment  under  the  informa- 
tion.*' Errors  in  proceedings  under  a  writ  of  re- 
view cannot  be  considered  on  appeal  from  the  judg- 
ment in  the  case,  and  not  from  the  judgment  on  such 
writ  ^' 

[{  3552]  L  Decisions  of  Intermediate  Oonrts.** 
The  scope  and  extent  to  which  the  decisions  of  in- 
termediate courts  will  be  reviewed  by  higher  ap- 


as.  WrlKbt  V.  state,  12  Okl.  Cr. 
443,  158  P  290;  State  V.  Smith.  86 
Waish.  354,  87  P  70. 

[a]  Bale  aopUed. — (1)  Where  the 
prosecutins  witness  was,  on  the  day 
of  the  rendition  of  a  verdict  of  con- 
Tlotlon,  adjudged  Insane,  the  court  on 
review  cannot  consider  his  testimony. 
State  V.  Smith.  26  Wash.  354.  67  P 
70.  (2)  Where  a  party  makes  an 
affidavit,  but  on  examination  in  open 
court  repudiates  it,  it  will  not  be  con- 
sidered on  appeal.  Wright  v.  State, 
12  Olci.  Cr.  443.  158  P  290. 

SS.  State  V.  Dotson,  26  Mont  tO&. 
67  P  938.  See  generally  Appeal  and 
E^rror  I  2671. 

•4.  Dix  V.  Com.,  110  Va.  907,  67 
SB. 344;  Thomas  ▼.  Com.,  106  Va.  865, 
56  BE  706  (evidence  on  motion  to  set 
aside  verdict);  Johnson  v.  Com.,  104 
Va.  881,   52  SE  626;   Woods  v.  Com., 

86  Va.  929,  11  SB  798;  Wolvertori  v. 
Com..  75  Va.  909. 

as.     See  supra   {I    32S4-3289. 

Se.  Cal. — Peo.  v.  Ward.  146  Cal. 
736,  79  P  448;  Peo.  v.  Williams,  8  Cal. 
A.  696,  97  P  684  <order  overruling  a 
motion  to  set  aside  an  information); 
Peo.  V.  McPherson,  6  CaL  A.  266,  91 
P  1098. 

Oa. — ^Brown  v.  State.  116  Ga.  659. 
42  SE  795. 

Ind.— Lay  v.  State,  180 -Ind.  1.  103 
NE  274. 

Ky.— Tollivep  v.  Com.,  166  Ky.  812, 
176  SW  1190. 

Mont. — State  v.  Beqskove,  34  Moiit. 
41,  85  P  376;  Terr.  v.  Rehberg,  6 
Mont.  467,  13  P  132. 

N.  T.— Peo.  V.  Canepi,  181  N.  T. 
398,  74  NB  478  [rev  93  App.  Dtv.  379, 

87  NTS  773,  18  N.  Y.  Cr.  343];  Peo. 
v.  Wilson,  151  N.  T.  403,  45  NE  862; 
Peo.  V.  Walsh,  172  App.  Dlv.  266,  168 
NYS  842  [dism  app  92  Misc.  573.  166 
NYS  366];  Peo.  v.  Callahan,  29 
Hun  6S0;  Peo.  v.  Mangano,  29  Hun 
259. 

Wash. — State  v.  Skagit  County 
Super.  Ct.,  71  Wash.  147,  127  P  1107 
(error  in  changing  venue). 

Compare  State  v.  I>'aatx,  83  Conn. 
300,  76  A  296  (holding  that,  where 
defendant  appealed  from  a  judgment 
of  conviction  but  not  from  the  denial 
of  his  motion  to  set  aside  the  ver- 
dict as  against  the  evidence,  as  re- 
quired by  Oen.  St.  [1902]  |  806,  the 
denial  of  the  motion  could  not  be  re- 
viewed). 

[a]  A  jndfBieat  ovcnrnllar  a  de- 
""Twrer  to  an  Indict 


mdlctment  may  be  made 
the  subject  of  exceptions  pendente 
lite,  and  error  may  be  assigned  on 
such   exceptions   in   a  bill   of  excep- 


tions sued  out  In  due  time  complain- 
ing of  the  final  Judgment  in  the 
case.  Brown  v.  State,  116  Qa.  669, 
42  SE  796. 

Appeals  fMm  osden  after  jndf- 
maat  see  supra  |  3297. 

37.  Dutton  V.  State,  123  Md.  37S. 
91  A  417,  AnnCa8l916C  893. 

38.  Peo.  v.  Bundy,  168  Cal.  777, 
1-45  P  537;  Peo.  v.  Mohr,  157  Cal.  782. 
109  P  476;  Peo.  v.  Feld.  149  Cal.  484, 
86  P  1100;  Peo.  v.  Peery,  26  Cal.  A. 
143,  146  P  44;  Peo.  V.  Merritt,  18  Cal, 
A.  68,  122  P  839,  844;  Peo.  V.  Tomalty, 
14  Cal.  A.  224,  111  P  513;  SUte  v. 
Berry,  112  Me.  601.  92  A  619;  State 
v.     Beesskove,    34    Mont.    41,    86    F 

».  Lenord  v.  State,  16  Arts.  137, 
137  P  412. 

40.  State  V.  Peck.  14  Ida.  712,  96 
P  616. 

41.  State  V.  Mayfleld,  104  lA.  173, 
28  8  997;  State  v.  Harper,  61  La.  Ann. 
163,  24  8  796;  U.  S.  v.  Smith,  2  Mont. 
487.  See  also  Richardson  v.  State, 
16  Wyo.  466,  89  P  1027.  12  AnnC^s 
1048  (holding  that,  while  a  motion 
for  a  new  trial  in  a  criminal  case  is 
not  properly  a  part  of  the  record  for 
consideration  of  error  assigned  on 
the  order  overruling  It,  it  may  never- 
theless be  considered  for  the  purpose 
of  determining  whether  the  grounds 
of  error  alleged  may  be  reviewed 
without  the  evidence). 

[a]  la  Kcato^j  (1)  under  Cr. 
C^ode  Pract.  t  281.  as  amended  by 
Acts  [1910]  c  92,  errors  in  ruling  on 
a  motion  for  a  new  trial  are  subject 
to  review.  Campbell  v.  Com.,  162 
Ky.  106,  172  SW  110.  (2)  Prior  to 
such  amendment,  however,  under  the 
express  provisions  of  the  statute 
such  rulings  were  not  subject  to  ex- 
ception and  hence  were  not  review- 
able. Gipson  V.  Com.,  133  Ky.  398, 
118  SW  334;  Jenkins  v.  Coxa.,  113  SW 
846;  Thomas  v.  Com.,  Ill  SW  286, 
33  KyL  849;  Sims  V.  Com.,  106  SW 
214,  32  KyL  443;  Stuart  v.  Com., 
105  SW  170,  31  KyL  1343;  Com.  v. 
Huber,  126  Ky.  456,  104  SW  282,  346, 
31  KyL  846,  929;  Stamper  v.  Com., 
99  SW  304.  30  KyL  679;  Elliott  v. 
Com..  91  SW  1136,  29  KyL  48: 
Thompson  v.  Com..  122  Ky.  501,  91 
SW  701.  28  KyL  1137;  Van  Dalsen  v. 
Com.,  89  SW  256,  28  KyL  238;  Mount 
V.  Com.,  120  Ky.  398,  86  SW  707,  27 
KyL  788;  Hensley  v.  Com.,  82  SW 
456.  26  KyL  767;  Taber  v.  Com.,  82 
SW  443,  26  KyL  754;  Howard  v. 
Com.,  80  SW  817,  26  KyL  148,  81  SW 
689,  26  KyL.  466;  Woodruff  v.  CoTa., 
Tl  SW  922,   36  KyL  1648;  Turner  v. 


Com.,  76  SW  868»  26  KyL  981; 
King  V.  Com.,  76  SW  341.  26 
KyL  713;  Fuqua  v.  Com.,  78  SW  782, 
24  KyL  3204;  Black  v.  Com.,  72  SW 
773.  24  KyL  1974;  Cook  v.  Com..  71 
SW  283,  24  KyL  1731;  Barnes  v.  Com., 
70  SW  827,  24  KyL  1143:  Webb  v. 
Com.,  Ill  Ky.  643,  64  SW  461,  23  KyL 
883;  Johnson  v.  Com.,  65  SW  437, 
21  KyL  1421;  Brown  v.  Com..  4» 
SW  646,  20  KyL  1662;  Vinegar  v. 
Com.,  104  Ky.  106,  46  SW  610,  20 
KyL  412;  Hayden  v.  Com,.  46  SW 
886,  20  KyL  274;  Kennedy  v.  Com., 
14  Bush  340;  Pulliam  v.  Com.,  6  KyL 
306;  Arnold  v.  Com.,  3  KyL  394,  11 
Ky.  Op.   833. 

40.  Peo.  V.  IngersoU.  21  Cal.  A. 
763,  132  P  1062;  State  v.  Leonard.  73 
Or.  461,  144  P  lis,  681,  But  see  Peo. 
V.  Grlder.  13  Cal.  A.  703.  110  P  586 
(holding  that  under  Pen.  Code  t  1259, 
permitting  a  review  of  all  rulings,  or- 
ders, etc.,  on  accused's  aitpeal  from  a 
judgment  of  conviction,  all  matters 
in  the  record,  including  an  order  re- 
fusing a  new  trial,  can  be  reviewed  It 
properly  presented). 

43.  Ala.— Trice  v.  State,  (A.)  72  S 
601:  Sherrod  v.  State,  14  Ala.  A  67,  71 
S  76  [rev  on  other  grounds  197  Ala. 
286,  72  S  540]  (both  cases  holding 
that  Code  [1907]  i  2846.  as  amended 
by  Acts  [1911]  p  198,  did  not  author- 
ise an  appeal  from  a  Judgment  over- 
ruling a  motion  for  new  trial,  and  on 
an  appeal  and  a  bill  of  exception* 
containing  an  exception  only  to  a  de- 
nial of  a  new  trial,  the  Judgment  will 
be  affirmed,  the  appeal  "being  per- 
fected before  Acts  [1916]  p  722,  al- 
lowing appeals  from  a  denial  of  a 
new  trial,  became  effective). 

Mich.— Peo.  V.  Qale.  60  VIch,  237, 
16  NW  99. 

N.  J. — State  v.  Kysilka,  84  N.  J.  L. 
6.  87  A  79  [aff  86  N.  J.  L.  712.  90  A 
309};  State  v.  Van  Stavern.  67  N.  J. 
L.  235.  51  A  689. 

N.  Y. — Peo.  V.  Henry.  137  App.  Diy. 
489.  Ill   NYS  1005. 

Or. — State  V.  Leonard,  73  Or.  461, 
144  P  113,   681. 

Pa. — Com.  V.  Lombardi,  221  Pa.  81. 
70  A  122 

44.  State  V.  Fender,  72  Or.  94.  142 
P  615. 

4B.  State  V.  Whitley,  123  N.  C.  728. 
31  SE  392. 

4e.  Van  Houton  v.  Peo.,  82  Colo. 
63,  43  P  137. 

47.  State  v.  Bringgeld,  40  'Wash. 
12,  82  P  132,  5  AnnCas  716. 

48.  Beivlew  of  Oaoisioaa  of  tatar- 
medSate  •onzta  gsaetsUjr  see  Appeal 
and  Error  t(  3060-3074. 


Forlator 


darelopmaata  and  cbaagaa  Iri  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pellate  eoniis  is  generally  regulated  by  the  eonstita- 
tions  and  statntes  of /the  different  stateB.**  On  soeh 
an  appeal  the  higher  conrt  will  review  only  sneh 
qaestions  as  are  properly  presented  on  the  record  as 
it  oomes  to  it.*'  It  will  not  review  errors  com- 
mitted in  the  trial  conrt  which  were  not  alleged  in 
or  passed  apon  by  the  intermediate  court,**  or  which 
were  not  excepted  to  in  the  trial  aonrt,°'  except 
where  the  question  goes  to  the  jurisdiction  of  the 
subject  matter,"  or  where  public  policy  is  in- 
volved." Where,  on  appeal  to  an  intermediate  court, 
a  trial  de  novo  is  had,  errors  committed  in  the  trial 
court  will  not  be  reviewed  on  appeal  from  the  in- 
termediate eourt.*°  Ordinarily  the  appellate  court 
will  not  review  questions  of  fact  passed  upon  by 
the  intermediate  conrt,  where  there  is  any  evidence 
to  support  the  findings,'*  but  it  will  review  errors 
of  law  decided  by  such  court.*'  It  has  been  held 
that,  where  the  sufBcienoy  of  the  evidence  is  ap- 
proved on  certiorari  by  the  intermediate  court,  the 
appellate  court  will  not  consider  such  sufQciency,** 
unless  a  failnre  to  do  so  may  affect  the  considera- 
tion of  other  assignments  of  error.*'  Matters  within 
tbe  sound  judicial  discretion  of  an  intermediate  court 


will  not  be  reviewed  except  in  the  case,  of  mani- 
fest and  gross  abuse.*"  A  defendant  who  appeals 
to  an  intermediate  court  cannot  assign  as  error  suoh 
court's  refusal  to  dismiss  the  appeal^  and  remand 
the  case  to  the  trial  court.** 

In  New  York,  the  court  of  appeals,  on  appeal 
from  a  decision  of  the  appellate  division  unani- 
mously afiBrming  a  conviction,  can  consider  only 
questions  of  law  raised  by  appropriate  exceptions 
in  the  trial  court,*'  and  cannot  inquire  into  the  siiffi- 
eiency  of  the  evidence  to  support  a  conviction,*'  or 
into  the  questions  of  fact  involved,**  except  in  so 
far  as  it  may  be  necessary  to  do  so  in  order  to 
determine  the  questions  of  law  presented.**  An 
order  of  reversal  that  does  not,  upon  its  face,  ex- 
clude the  possibility  that  it  was  based  on  an  ex- 
amination of  the  facts,  or  made  as  a  matter  of  dis- 
cretion, presents  no  question  of  law  reviewable  by 
the  court  of  appeals.** 

[i  3553]  j.  Former  Dedsion  u  Law  of  Case.*' 
It  is  a  general  rule  that  the  determination  of  an  ap- 
pellate court  as  to  all  questions  which  are  or  might, 
have  been  raised  and  decided  will  be  the  law  of  that 
case  in  subsequent  proceedings  in  the  case.**    Hence 


IB.  See  constitutional  and  stat- 
atorr  provlslonB;  and  Delk  v.  Com., 
166  Ky.  39,  178  SW  1129,  LRA1916B 
1117,  AnnCaslSlTC  884;  Hall  v.  Com., 
101  Ky.  S82,  41  SW  2,  19  KyL  678. 

BO.  Portland  v.  Grah»,  81  Or.' B46, 
1(0  P  375    (incomplete  record). 

51.  ni. — Pco.  V.  Strauch.  240  IIL 
(0,  88  NE  156,  130  AmSR  265. 

Iowa. — Hlntermeister  v.  State,  1 
Iowa  101.  • 

Mass. — Com.  v.  Smith,  166  Mass. 
370.  44  NE  603;  Com.  v.  Vincent,  108 
Mass.  441;  Com.  v.  Stieehan,  108 
Mass.  432  note;  Com.  v.  Calhane,  108 
Uass.  431. 

Mich. — ^Peo.  v.  Parsons,  163  Mich. 
329,  128  NW  226. 

Ho. — St.  Louis  T.  Pahl,  114  Mo.  32, 
21  8W  448 

Nebr. — Bailey  v.  8tate<  80  Nebr. 
855,  47  NW  208. 

K.  J. — State  V.  Shupe,  88  N.  J.  L. 
«10,  97  A  271  [an  86  N.  J.  L.  410.  92 
A  53]. 

Oh. — SUte  V.  Wlrtok.  81  Oh.  St 
343,  90  NE  937. 

S,   C. — Greenville  v.  Foster,  101  S. 
C  318,   86   SE  769. 
°  S.  D. — Chamberlain  v.  Putnam.  10 
S.  D.  360,  73  NW  201. 

Tex. — ^Parker  v.  State,  (Cr.)  81  SW 
370. 

Can. — ^E3>ert8  v.  Rex,  47  Can.  8.  C 

'  Bavtow  of  4aeMoBs  of  latemudbrts 
eonzts  trwiTMlT  see  Appeal  and  EjT- 
ror  SI  3060-8074. 

G«.  Delk  v.  Com.,  166  Ky.  39,  178 
SW  1129,  I.RA1916B  1117,  AnnCas 
1917C  884. 

83.  State  y.  Shnpe,  88  N.  3.  !•.  610, 
97  A  271  [aft  86  N.  J.  U  410,  92  A 
S3]:  State  v,  Wlrlck,  81  Oh.  St.  843, 
90  NE  937. 

54.  State  V.  Shupe,  88  N.  3.  L.  610, 
97  A  271  [aff  86  N.  J.  L.  410,  92  A 
53]. 

SB.  State  v.  Brittain,  143  N.  C. 
668.  57  SE  362. 

56.  Ala. — Sherrod  v.  State*  197 
Ala.  286,  72  S  540  [rev  14  Ala.  A.  67, 
71  S  78]:  Elz  p.  Pollard,  193  Ala.  32, 
«9  S  425  (rev  12  Ala.  A.  82,  68  8  494]; 
Brannon  v.  State,  191  Ala.  29,  67  S 
1007  [den  certiorari  12  Ala.  A.  189, 
«7  S  6341 ;  Klrkwood  v.  State,  184  Ala. 
9.  63  S  990  [den  certiorari  8  Ala.  A. 
108.  62  S  1011];  Ex  p.  Wltliams,  182 
Ala.  34,  62  S  63. 

Ga. — Ellis  V.  Greensboro,  19  Ga.  A. 
147,  91  8  218;  Myrlck  v.  State.  18 
Ga.  A.  625.  79  SE  580,  766;  Rahilly 
T.  Savannah.  8  Ga.  A.  580,  69  SE  918; 
Backus  V.  Atlanta,  7  Ga.  A.  397,  66 
SE  1036. 

N.  C. — State  v.  Bailey,  162  N.  C. 
583.  77  SB  701. 


Pa. — Com.  V.  Tryman,  62  Pa,  Super. 
241;  Com.  v.  Zimmerman,  66  Pa. 
Super.  311;  Com.  v.  Janower,  48  Pa. 
Super.  400. 

S.  C — State  V.  Powell,  91  S.  C.  8, 
72  SE  1017.  ' 

Bevtow  of  4«M<loBa  of  teet  gtnat- 
■ar  see  infra  ((  3593-3699. 

ST.  Sherrod  v.  State,  197  Ala.  286, 
72  S  540  [rev  14  Ala.  A.  67,  71  8 
76];  Ex  p.  Pollard,  193  Ala.  82,  69  S 
425  [rev  12  Ala.  A.  82,  68  A  494]; 
Ex  p.  State,  181  Ala.  4,  61  S  68  [rev 
7  Ala.  A.  43,  61  S  64]. 

68.  Porter  v.  Athens,  18  Ga.  A.  282, 
89  SB  173;  Daniel  v.  CarroUton,  18 
Ga.  A.  109,  88^ SE  912;  Porter  v.  At- 
lanta, 18  Ga.  A.  83,  88  SE  744;  King 
v.  Hailehurst,  16  Oa.  A.  336,  86  SE 
271;  Simpson  v.  Eastman,  16  Ga.  A. 
186,  84  SE  721;  Baylor  v.  CarroUton, 
18  Oa.  A.  79,  78  SE  827;  StronK  v. 
Atlanta,  12  Ga.  A.  648,  77  SE  921; 
Roper  v.  AtlanU,  12  Ga.  A.  10,  76  SB 
645;  HolUngsworth  v.  CarroUton,  11 
Ga.  A  418,  76  SE  442:  Hardaway  v. 
AtlanU,  9  Ga.  A.  837,  72  SE  304. 

[a]  A  oonvlotlon  In  a  mmilrtyl 
oowt,  when  approved  on  certiorari, 
will  not  be  set  aside  on  the  facts. 
Hooks  V.  WrlgbtavUle,  16  Ga.  A.  466, 
S6  SE  613. 

69.  Daniel  v.  CarroUton,  18  Oa.  A. 
109,  SS  SK  912. 

60.  White  V.  State,  89  Miss.  6f5, 
42  S  164. 

B«vt«w  of  OiaoNttoB  of  iBtsna*- 
dlat*  oonzt  trsnazally  see  Appeal  and 
Error  »  30GS,  2069. 

Bavlew  of  Olacrotton  of  low«r  oooct 
gaBeondly  see  Infra   f{   3574-8692. 

61,  Delk  V.  Com.,  166  Ky.  89,  178 
SW  1129.  T..RA1916B  1117,  AnnCas 
1917C  884. 

63.  Peo.  V.  Sweeney,  213  N.  T. 
37,  106  NE  913  [afT  161  App.  Dlv. 
221.  146  NTS  637];  Peo.  V.  Gruts,  212 
N.  T.  72,  105  NE  843,  LRA1915D  229, 
AnnCa8l916D  167  [rev  161  App.  Dlv. 
924  mem,  146  NTS  1105  mem];  Peo.  v. 
Washor.  196  N.  Y.  104,  89  NE  441 
[aff  132  App.  Dlv.  924  mem,  11«  NTS 
1143  mem]:  Peo.  v.  Mlngey,  190  N.  Y. 
61,  82  NE  728  [aff  118  App.  Dlv.  652, 
103  NYS  627]. 

[a]  Wliar*  there  la  ao  •vUano* 
connecting  defendant  with  the  crime, 
the  question  of  corroboration  is  one 
of  law.  for  the  court,  and  la  re- 
viewable by  the  court  of  appeals. 
Peo.  V.  O'Parrell.  176  N.  T.  823.  67 
NB  688  [rev  78  App.  Dlv.  626.  77 
NTS    1135]. 

[b]  XntatpretatlOB  of  payer. — 
Where  defendant  was  convicted  of  an 
alleged  seditious  publication,  the  In- 
terpretation ct  the  paper,  without  re- 
gard to  extraneous  facts,  is  a  ques- 


tion of  law  and  is  reviewable.  Peo. 
V.  Most,  171  N.  Y.  423.  64  NE  176, 
68  I.RA  509  [aff  71  App.  Dlv.  160, 
75  NTS  691,  16  N.  T.  Cr.  892]. 

63.  Peo.  V.  Hartlgan,  210  N.  Y.  144. 
103  NE  1118  [aff  167  App.  Dlv.  916 
mem,  142  NYS  1135  memi;  Peo.  v. 
Cummins,  209  N.  T.  283,  103  NE  169 
faff  163  App.  Dlv.  98,  138  NTS  617]; 
Peo.  V.  Toung,  207  N.  T.  623,  101  NB 
451  laff  153  App.  Dlv.  567,  138  NYS 
60];  Peo.  v.  Shefileld-Farms-Slawaon- 
Decker  Co.,  206  N.  Y.  79,  99  NB  181 
[aff  149  App.  Dlv.  923  mem,  133  NTS 
1138  mem];  Peo.  v.  Lambrlx,  204  N. 
Y.  261,  97  NE  624  [rev  143  App.  Dlv. 
966  mem,  128  NYS  1138  mem];  Peo. 
v.  Bright,  203  N.  Y.  73,  96  NE  362, 
AnnCasl913A  771  [aff  140  App.  Dlv. 
945  mem,  125  NTS  1180  mem];  Peo. 
V.  Thompson,  198  N.  T.  396,  91  NB 
838  [aff  136  App.  Div.  919  mem,  120 
NTS  1141  mem];  Peo.  v.  Magglore, 
189  N.  T.  514  mem,  81  NE  776  [aff 
119  App.  Dlv.  284,  104  NTS  5261: 
Peo.  y.  Glen,  173  N.  T.  396,  66  NB 
112  [aff  6.4  App.  Div.  167,  71  NTS 
893];  Peo.  v.  Helmer,  164  N.  Y.  696, 
49  NE  249  [rev  13  App.  Div.  426,  48 
NYS   642.    12   N.   Y.   Cr.  184]. 

64.  Peo.  V.  Meadows,  199  N.  T.  1. 
92  NB  128  [aff  136  App.  Div.  226.  121 
NTS  17]:  Peo.  v.  Ferone,  196  N.  T. 
522,  89  NE  454  [aff  120  App.  Dlv.  323, 
106  NYS  448];  Peo.  v.  Most,  171  N. 
Y.  423,  64  NB  176,  68  LRA  6Q9  [aff 
71  App.  Dlv.  160,  72  NYS  591.  16 
N.  T.  Cr.  392];  Peo.  v.  Grossman,  168 
N.  ¥.  47.  60  NE  1050  [aff  59  App. 
Dlv.  626  mem,  69  NYS  1141  mem]. 

65.  Peo.  V.  Adams,  176  N.  Y.  361, 
68  NE  636,  98  AmSR  676,  63  LRA 
406  [aff  86  App.  Dlv.  390,  88  NYS 
481,  and  aff  192  U.  8.  686,  84  SCt 
372,  48  L.  ed.  575]. 

66.  Peo.  V.  Welner.  211  N.  T.  469, 
105  NE  658  [aff  163  App.  Dlv.  641, 
138  NYS  320};  Peo.  v.  Calabur,  178 
N.  Y.  463,  71  NE  2  [dism  app  91  App. 
Div.  629,  87  NYS  121,  18  N.  Y.  Cr. 
236];  Peo.  v.  O'Brien,  184  N.  Y.  67. 
68  NE  117  [dism  app  48  App.  Dlv.  66, 
62  NYS  671.  41  N.  Y.  Cr.  253]. 

67.  See  generally  Appeal  and  Er- 
ror :{  3075-3092. 

6&  U.  S. — Perara  v.  U.  S.,  236 
Fed.  615.  149  CCA  61. 

Ala.— Ex  p.  Mlnto.  187  Ala.  671.  85 
S  516;  Ex  p.  Adams.  187  Ala.  10, 
66  S  514  [den  certiorari  9  Ala.  A.  89, 
64  S  371]. 

Cal. — Peo.  v.  Bennett,  6  Cal.  Unrep. 
Caa.  824.  50  P  703:  Peo.  v.  Botkin.  9 
Cal.  A.  244.  98  P  861. 

Fla.— Knight  v.  Stote.  44  Fla.  94. 
32  S  110 

Ga. — Prank  v.  State.  142  Oa.  741, 
83  SE  646,  L,RA1916D  817;  Dotson  v. 
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a  decision  on  a  prior  appeal  in  the  same  case  that 
the  evidence  did  not  authorize  a  conviction  is  the 
law  of  the  case  on  a  subsequent  appeal,  where  prac- 
tically the  same  evidence  is  involved."  So  also  as  a 
general  rule  an  affirmance  of  the  judgment  will  pre- 
clude a  subsequent  appeal  on  any  interlocutory  rul- 
ing which  was  or  might  have  been  determined  in  the 
judgment;'"  but  where  a  new  trial  was  granted  on  a 
former  appeal,  such  judgment  is  an  adjudication 
onl]^  on  the  matters  ruled  on  in  that  opinion,  al- 
though other  oMitters  were  assigned  as  error.'* 
Where  different  questions  arise  on  the  second  appeal, 
however,  or  the  record  presents  a  different  state  of 
facts,  the  former  decision  is  not  controlling."  In 
Texas  the  court  of  criminal  appeals  being  the 
court  of  last  resort  in  criminal  matters,  the  supreme ' 
eoiirt  will  respect  its  decision  as  final  in  questions 
as  to  criminal  law  and  the  effect  of  i>enal  stat- 
utes." 

Decision  of  lower  cbartk  The  decisions  of  the 
lower  court  constitute  the  law  of  the  case  until  re- 
versed or  set  aside  by  proper  procedure,  and  will 


be  given  great  weight  in  the  appellate  court.'* 

[4  3554]  2.  Fartdes  Who  May  Allege  Error'"— 
a.  In  QeneraL  An  error  committed  in  the  trial  court 
may  be  taken  advantage  of  on  appeal  only  by  the 
party  against  whom  it  was  committed;'*  and  a 
court  of  review  therefore  will  not  entertain  an  as- 
signment of  error  which  appellant  or  plaintiff  in  er- 
ror bases  upon  rulings,  orders,  decisions,  or  pro- 
ceedings in  the  trial  court  which  may  be  prejudicial 
or  injurious  to  others,  but  are  not  so  as  to  him- 
self," or  which  are  in  his  favor.'*  A  defendant 
cannot  complain  of  errors  in  the  lower  court  which 
affect,  only  his  codefendants."  Thus  an  objection 
made  and  an  exception  taken  at  the  trial  by  one 
of  several  codefendants  jointly  tried  who  was  ac- 
quitted cannot  be  made  the  basis  of  a  review  by  an 
appellant  who  was  convicted  but  who  was  not  in- 
jured by  the  error.*" 

Frosectftion.  The  prosecution  on  an  appeal  can- 
not allege  error  commiljted  against  defendant;*^ 
and  on  defendant's  appeal  the  prosecution  cannot 
contend  .that  defendant   was  sentenced  under  the 


State,  13«  Ga.  243,  71  SE  164;  Her- 
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either  Innocent  or  guilty  of  murder 
did  not  require  that  a  subsequent 
conviction  of  willful  murder  should 
be  also  set  aside). 

TO.  State  V.  Summers.  9  Nev.  399; 
State  V.  Perry,  122  *I.  C.  1018.  29  SB 
384;  McDonald  v.  State.  80  Wis.  407, 
50  NW  185. 

[a]  Wliaz*  a  Jndfiuaiit  la  modified 
on  the  only  arror  aiilffiMd.  thereto  In 
the  bill  of  exceptions,  the  court  will 
not  determine,  on  a  second  writ  other 
exceptions  taken  before  the  Judgment 
was  modified.  In  re  Ryan,  80  Wis. 
414.  50  NW  187;  McDonald  v.  State, 
80  Wis.  407.  50  NW  185. 

71.  State  V.  Perry,  122  N.  C.  1018, 
29  SE  384. 

7a.  Ex  p.  Harlan,  180  Fed.  119 
[afr  218  U.  S..  442,  31  SCt  44,  64  L.  ed. 
•1101,  21  AnnCas  849]-  Peo.  v.  Hamil- 
ton, 103  Cal.  488,  37  P  627;  Henwood 
v.  Peo.,  64  Colo.  188,  143  P  373; 
Horner  v.  Cora.,  49  SW  636,  20  KyL 
1490;  Harrold  v.  Com.,  (Ky.)  8  SW 
194. 

73.  Nolan  County  Comrs.  Ct.  v. 
Beall,  98  Tex.  104.  81  SW  526. 

74.  Oa.— Matthews  v.  SUte,  126 
Ga.  248,  54  SE  192. 

Iowa. — State  v.  Chambers,  161  NW 
470;  State  v.  Collins,  178  Iowa  73, 
159  NW  604. 

N.  T. — Peo.  V.  Georger,  109  App. 
Div.  Ill,  95  NTS  790,  17  NTAnnCas 
268. 

Pa.-:— Cora.  V.  Dean.  67  Pa.  Super.  23. 

Tex. — Gobs  v.  State,  57  Tex.  Cr. 
657,  124  SW  107. 

See  generally  Courts  (  312. 

[a]  Bnls  •FpUed'— (1)  Where  the 
court  below  construes  a  rule  of  cpurt 
and  such  construction  is  according  to 
the  settled  practice  of  the  county,  the 
appellate  court  will  not  give  the  rule 
a  different  meaning,  although  It  may 
be  ambiguous  in  terms.  Com.  v. 
Dean,  57  Fa.  Super.  23.  (2)  In  pass- 
ing on  exceptions  to  evidence,  the  re- 
viewing court  is  guided  by  the  ex- 
planation of  the  trial  judge  In  the 
bill  of  exceptions  which  was  accepted 
by  defendant.  Oons  v.  State,  57  Tex. 
Cr.  557,  124  SW  107. 

75.  BROrs  watvad  la  appallat* 
•ovrt  see  infra  i}  8668.  3669. 

78.  Borok  T.  Birmingham,  191  Ala. 
75,  67  S  389,  AnnCasl916C  1061;  State 
V.  Willis,  130  Tenn.  403,  170  SW 
1030.  See  generally  Appeal  and  Er- 
ror {   2589  et  seq. 

77.  Beauvolr  Club  v.  State,  148 
Ala.  643,  42  S  1040,  121  AmSR  82; 
Peo.  V.  Colburn,  162  App.  Dlv.  651, 
147  NTS  689:  Jones  v.  State,  14  Oh. 
Cir.  Ct.  363,  7  Oh.  CIr.  Dec.  716. 


[a]  OompalUng'  wltnsBS  to  IneriBi- 
iaata  hlaiasU. — Where  the  court 
erred  in  compelling  a 'witness  for  the 
state  to  incriminate  himself,  such 
error  Is  not  availaljle  to  defendant 
against  whom  the  evidence  was  given. 
Beauvolr  Club  v.  State,  148  Ala.  643. 
42  S  1040,  121  AmSR  82;  Peo.  v.  Col- 
burn;  162    App.    Dlv.  661,  147  NTS  689. 

78.  Cook  V.  State,  80  Ark.  495,  97 
SW  683;  Willis  v.  State,  67  Ark.  234, 
54  SW  211;  State  v.  Frailer,  137  Mo. 
317,  38  SW  913;  Nobles  v.  State,  71 
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wrong  statute,  and  that  he  should  have  received  a 
heavier  sentence.**  But  on  an  appeal  by  the  prose- 
cution, it  may  select  such  rulings  as  it  desires  to 
present  for  review,  and  questions  not  presented  and 
argued  by  it  need  not  be  considered.^* 

[%  3555]  b.  Estoppel  to  AUoge  Error  ^—(1)  In 
GeneraL  As  a  general  rule  an  appellant  or  plaintiff 
in  eiTor  will  not  be  permitted  to  allege  error  in  pro- 


ceedings in  the  trial  court  in  which  he  himself  acqui- 
esced, or  which  waa  invited  or  induced  by  his  con- 
duct,*' or  which  was  the  natural  consequence  of  his 
own  actions."^  So  also  a  party  who  by  words  or  ac- 
tions expresses  satisfaction  with  or  acquiescence  in 
the  judgment  may  be  estopped  to  'question  its  val- 
idity, as  where  he  executes  a  bond  to  abide  by  the 
judgment,'^  or  permits  the  rendition  of  judgment  by 
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AmSR  756;  Fontaine  v.  State,  6  Baxt. 
614.  See  also  Jones  v.  State,  128 
Tenn.  493,  161  SW  1016  (holding  that 
the  fact  that  counsel,  both  for  the 
sUte  and  for  accused,  took  the  po- 
sition that  he  was  guilty  of  first  de- 
gree murder  or  entitled  to  an  acquit- 


tal on  the  ground  of  self-defense 
would  not  operate  as  a  waiver  of  ac- 
cused's right  to  have  the  question  of 
second  degree  murder  submitted). 

Tex. — Venn  v.  State,  78  Tex.  Ct. 
545.  182  SW  315;  Bunker  v.  SUte, 
77  Tex.  Cr.  38,  177  SW  108;  Coffman 
v.  SUte,  73  Tex.  Cr.  295,  166  SW  939; 
Ward  V.  State,  70  Tex.  Cr.  393,  159 
SW  272;  Clark  v.  State,  67  Tex.  Cr. 
38,  148  SW  801;  Ellington  v.  SUte, 
63  Tex.  Cr.  424,  140  8W  1100;  Ed- 
wards V.  SUte,  61  Tex.  Cr.  307,  135 
SW  640;  Britton  v.  State.  61  Tex. 
Cr.  30,  133  SW  885;  Moxie  v.  State, 
54  Tex.  Cr.   529,   114   SW  376;  Ortm- 

flnger  v.  SUte,  44  Tex.  Cr.  1,  69  SW 
83. 

Va.— O'Boyle  v.  Com..  100  Va.  785. 
40  SE  121;  Muscoe  v.  Com..  87  Va. 
460.  12  SE  790. 

Wash. — State  ii.  Wingard.  92  Wash. 
219.  158  P  725-  State  v.  Hodoft.  88 
Wash.  413,  151  P  877;  SUte  v.  Stone, 
66  Wash.  626,  120  P  76;  State  v. 
Royse,  24  Wash.  440,  64  P  742;  Har- 
tigan  v.  Terr.,  1  Wash.  T.  447. 

W.  Va. — State  v.  Friedley,  78  W. 
■Va.   684,   80    SE  1112. 

Wis. — Karakutsa  v.  SUte,  163  Wis. 
293.  156  NW  965;  Markley  v.  SUte, 
140  Wis.  137,  121  NW  885. 

[a]  XXTom  not  lavltsd. — Peo.  v. 
Fleming.  186  Cal.  357,  136  P  291, 
AnnCasl915B   881. 

86.  U.  S.— Dlmmlck  v.  U.  8.,  185 
Fed.    267.    70   CCA   141. 

Ala. — Brahnon  v.  State,  12  Ala.  A. 
189.  67  8  634  rcertiorarl  den  191  Ala. 
29.  67  8  1007];  Fuqua  v.  State,  1 
Ala.  A.  47,   66  S  751. 

Cal. — Peo.  V.  Russell,'  156  CSil,  450. 
105  P  416;  Peo.  v.  Rial.  23  Cal.  A. 
713.  139  F  661;  Peo.  v.  Botkin,  9  Cal. 
A.  244,  98JP  861. 

Conn. — State  v.  Campbell,  82  Conn. 
671,  74  A  927,  135  AroSR  293,  18. 
AnnCas  236. 

Ga. — Darsey  v.  State,  17  Qa.  A. 
280.  86   SE   781. 

111. — Cummlnga 
392,    71    NE   1031. 

Iowa. — SUte  V.  Hassan,  149  Iowa 
518,   128   NW  960. 

La. — State  v.  Clark.  141  La.  411, 
75  S  98;  State  v.  Vlanna,  37  La.  Ann. 
606;  State  v.  Hardin,  25  La.  Ann.  369. 

Mo. — State  v.  Hilton.  248  Mo.  522. 
154  SW  729;  SUte  v.  Cummings,  248 
Mo.    509,    154    SW   726. 

N.  J.— State  v.  Kysllka,  85  N.  J., 
L.  712,  90  A  309  [aflC  84  N.  J.  L.  6. 
87  A   ^9]. 

N.  T.— Cox  v.  Peo..  80  N.  T.  500; 
Peo.  V.  Goldfarb,  152  App.  Div.  473, 
137  NTS  284;  Peo.  v.  StUwell,  81 
Misc.  456,  142  NTS  628. 

N.  C— State  v.  Rodgers.  168  N.  C. 
112.    83    SE   161. 

8.  C. — State  v.  Moody,  94  8.  C. 
26,  77  SE  718. 

Tex. — Woftord  v.  State,  60  Tex. 
Cr.  624,  132  SW  929;  Bass  v.  State. 
(Cr.)  65  SW  919;  Self  v.  SUte,  39 
Tex.  Cr.  465,  47  SW  26;  Dement  v. 
State.  89  Tex.  Cr.  271.  45  8W  917; 
Gregory  v.  State,  (Cr.)  43  SW  1017. 
treh   den    (Cr.)    48   SW  577]. 

Wash, — State  v.  Counort.  69  Wash.' 
361.    124   P    910,    41    LRANS    95. 

87.  SUte  V.  Sawyer,  43  Minn.  202. 
45  NW  155.  Compare  Com.  v.  Bar- 
bono,  56  Pa.  Super.  637  (holding  that 
the  act  of  June  15,  1911  [P.  L.  p  975], 
confers  no  express  authority  upon  a 
justice  of  the  peace  to  sentence  sum- 
iharily  a  defendant  to  imprisonment 
in  Jail,  in  default  of  payment  of  the 
penalty  provided  by  the  act.  and  con- 
sequently payment  of  the  fine  and 
epsts,  in  order  to  obtain  a  release 
from   such   Imprisonment,   cannot   be 
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default,**  or  by  pleading  guilty.*"  Appellant  cannot 
have  reviewed  exceptions  which  he  deliberately  with- 
drew;*** and  usually  a  failure  to  object  or  to  ez- 
«ept  to  errors  occurring  in  the  trial  court  may  be 
sneh  laches  as  will  prevent  a  party  from  having  a 
review  of  the  same,"'  especially  where  his  conduct 
in  the  court  below  was  inconsistent  with  an  inten- 


regarded  as  a  voluntary  act  which 
precludes  defendant  from  having  the 
lawfulness  and  regularity  of  his  con- 
viction   reviewed    by    certiorari).. 

88.  State  v.  Sa«auer.  48  Mo.  454; 
State  V.  Warnke,  48   Mo.   451. 

89.  Peo.  V.  Kanouse,  173  111.  A. 
461;  Doans  v.  State,  36  Tex.  Cr.  468, 
37  8W  751;  Rex  v.  Brook.  5  Terr.  L. 
369,   7   CanCrCap  216. 

[a]  A  plMi  of  rnllty  waives  all 
objections  to  the  sufflciency  of  the 
evidence.  Doans  v.  State,  36  Tex. 
Cr.   468,   37  SW   751. 

[b]  Sha  snfllciuiay  of  an  affldavlt 
to  an  information  cannot  be  raised 
on  appeal,  where  defendant  pleaded 
Kullty  in  the  trial  court.  Peo.  v. 
Kanouse,  173  111.  A.  661. 

90.  State  v.  Conroy,  133  Iowa  196, 
110  NW  437;  Peo.  v.  O'Brien,  135  App. 
JDlv.  85.  119  NTS  788;  Stephens  v. 
Peo.,  4  Park.  Cr.  896  [aff  19  N.  T. 
649], 

[a]  Bztant  of  waiver. — ^A  waiver 
of  objections  to  the  testimony  and 
to  the  rulings  of  the  court  includes 
rulings  on  objections  to  instructions, 
competency  of  witnesses,  and  all 
other  matters  on  which  the  trial 
court  was  required  to  pass  during 
the  trial  and  to  which  exceptions 
might  have  been  taken.  State  v. 
Conroy,  133  Iowa  19B,  110  NW  487. 

91.  Ala. — Flnley  v.  State,  61  Ala. 
201;   Flanagan   v.   State,   19   Ala.   546. 

La.— State  v.  Noel,  125  La.  309,  51 
8   215. 

Mass. — Com.  v.  Sullivan,  11  Gray 
203. 

Mich. — Peo.  V.  Murray,  52  Mich. 
288,    17    NW   843. 

Mo.— State  V.  Martin.  230  Mo.  680, 
132  SW  595;  State  v.  Barrington, 
198  Mo.  23,  95  SW  235  [writ  of  er- 
ror dism  205  U.  8.  483,  27  SCt  682, 
SI  L.  ed.   890]. 

N.  C— State  V.  Bost,  126  N.  C 
707,    34  SB  650. 

Okl.— Hyde  v.  Terr..  8  Okl.  69,  66 
P  848. 

Tex. — Long  v.  State,  66  Tex.  Cr.  66. 
114    SW    632. 

Wis. — ^Karakutsa  v.  State,  163  Wis. 
293,   156  NW  965. 

[a]  Bafnaal  of  lastmoUoa.  — 
Where  accused  offers  evidence  after 
the  refusal  of  his  requested  Instruc- 
tion in  the  nature  of  a  demurrer  to 
the  evidence  be  cannot  afterward 
claim  error  in  refusing  the  Instruc- 
tion. State  V.  Martin.  230  Mo.  680, 
132    SW    695. 

Pallor*  to  oblaot  or  •xespt  fsaer- 
ally  see  supra  9{  3329-3348. 

99.  Great  Northern  R.  Co.  v.  U. 
8..  208  U.  8.  452.  28  SCt  313,  62  L. 
ed.  667  [aff  155  Fed.  945.  84  CCA 
93]. 

93.  See  generally  Appeal  and  Er- 
ror |{  2619-2626. 

94.  U.  8.— Malheson  v.  V.  S.,  227 
U.  8.  640,   33  SCt   355,  67  L.  ed.  631. 

Ala. — ^Brannon  v.  State,  12  Ala.  A. 
189.  67  S  634  [certiorari  den  191  Ala. 
29,  67  8  1007];  Livingston  v.  State, 
7  Ala.  A.   43,   61    S    64. 

Arts. — Sisson  v.  State,  16  Arli.  170, 
141  P  713;  Robertson  v.  Terr.,  13 
Aria.    10,    108    P    217. 

Ark— Kennedy  v.  State,  116  Ark. 
480,    171   SW  878. 

Cal.— Peo.  V.  Weston.  169  Cal.  393, 
146  P  871;  Peo.  v.  Bradbury,  155  Cal. 
808,  103  P  215;  Peo.  v.  Rodley,  131 
Cal.  240,  63  P  351;  Peo.  v.  Holmes, 
126  Cal.  462.  58  P  917;  Peo.  v.  Lon 
Teck,  123  Cal.  246,  55  P  984;  Peo.  v. 
Lopez.  59  Cal.  362;  Peo.  v.  Martinez. 
31  Cal.  A,  413,  160  P  868;  Peo.  v. 
Bradfield,  30  Cal.  A.  721,  169  P  443: 
Peo.  V.  Boosler,   24   Cal.  A.   746.   142 


P  514;  Peo.  V.  Bartol,  24  Cal.  A.  659, 
142  P  510;  Peo.  v.  Arnold,  17  Cal.  A. 
68,  118  P  729;  Peo.  v.  Piercy,  16  Cal. 
A.  IS.  116  P  322;  Peo  v.  Stevens,  15 
Cal.  A.  294,  114  P  800;  Peo.  v.  Bond, 
13  Cal.  A.  175,  109  P  150;  Peo.  v. 
Casselman,  10  Cal.  A.  234,  101  P  693; 
Peo.  V.  Emmons,  7  Cal.  A.  685,  95  F 
1032;  Peo.  V.  James,  6  Cal.  A.  427,  90 
P  561. 

Colo. — Longlnottt  v.  Peo.,  46  Colo. 
173,  102  P  166. 

Ga. — Coleman  v.  State,  141  Ga.  737, 
82  SE  227:  Burley  v.  State,  180  Ga. 
343,  60  SE  1006;  Robinson  v.  State, 
120  Qa.  311,  47  SE  968;  Horton  v. 
State,  120  Ga.  307.  47  SE  969;  Guat- 
tlebaum  v.  State,  119  Ga.  433,  46  SE 
^■677;  Howard  v.  State,  115  Ga.  244, 
41  SE  654;  Thompson  v.  State,  (A.) 
92  SE  959;  Griggs  v.  SUte,  1.7  Ga.  A. 
301,  86  SE  726;  Chatman  v.  State, 
6   Ga.   A.    564,   65    SE   360. 

111.— Peo.  V.  Moore,  276  III.  892, 
114  NE  906;  Peo.  v.  Darr,  262  111. 
202,  104  NE  389  [aff  179  111.  A.  130]; 
Peo.    V.    White,    251    111.    67,    06    NE 


387, 


1036;    Christie    v.    Peo.,    206    111, 
69   NE    33 

Ind. — Duncan  v.  State,  171  Ind.  444, 
86  NE  641. 

Iowa. — State  V.  Watkins,  147  Iowa 
566,   126  NW  691. 

Kan. — State  v.  Baldwin,  36  Kan. 
1,  12  P  318;  Bute  v.  Reddlck.  7  Kan. 
143. 

Miss.— DlxoTi  V.  State.  106  Miss. 
697.  64  S  468  [overr  suggestions  of 
error   64   S  379  mem]. 

Mo— State  v.  Hall,  228  Mo.  456, 
12S  SW  745;  State  v.  Payne,  223  Mo. 
112,  122  SW  1062;  State  v.  Broyn. 
209  Mo.  413,  107  SW  1068;  State  v. 
Pohl,  170  Mo.  422,  70  SW  695:  State 
V.  Melvern,  166  Mo.  665,  66  SW  634; 
State  V.  Haines,  160  Mo.  565,  61 
SW  621;  State  v.  Manicke,  139  Mo. 
645,  41  SW  223;  State  v.  Williams, 
136  Mo.  293,  38-SW  75;  State  v.  Ca- 
ble, 117  Mo.  380,  22  SW  953:  State 
v.  Jackson,  99  Mo.  60.  12  SW  367; 
State  V.  Stewart,  90  Mo.  507.  2  SW 
790;  State  v.  Elliott,  90  Mo.  360,  2 
SW  411:  State  V.  Jenkins,  (A.)  193 
SW    604. 

Mont. — State  v.  Morrison.  84  Mont. 
76,  85  P  738;  State  v.  Lucey,  24  Mont. 
295,  61  P  994;  State  v.  McClellan.  23 
Mont.  532,  69  P  924,  75  AmSR  558. 

Nebr. — Coffman  v.  State,  89  Nebr. 
313,  131  NW  616:  Peterson  v.  State, 
84  Nebr.  76.'120  NW  1110;  Dlnsmore 
v.   State,  61   Nebr.  418.  86  NW  446. 

N.  M.— Terr.  y.  •  West,  14  N.  M. 
546,  99  P  343;  Terr.  v.  Gonzales,  11 
N.   M.    301.   68    P   925. 

N.  Y.— Peo.  V.  Galmarl,  176  N.  T. 
84,    68    NE    112,    17    N.    T.   Cr.    490. 

Oh.— State  v.  Kollar,  93  Oh.  St. 
89,  112  NE  196. 

Okl. — Sparks  v.  Terr..  16  Gkl.  127, 
83  P  712  [rev  on  other  grounds  146 
Fed.  317,  76  CCA  594];  Boswell  v. 
State,  8  Okl.  Cr.  152.  126  P  826;  Pat- 
terson V.  SUte,  4  Okl.  Cr.  642,  113  P 
216.       - 

Or. — SUte  V.  Branton,  33  Or.  533, 
66    P    267. 

Tex.— M^rlde  v.  State,  (Cr.i  194 
SW  825;  Debth  v.  State,  (Cr.)  187 
SW  841;  Munoz  v.  State,  77  Tex.  Cr. 
546.  179  SW  566;  Law  v.  State,  73 
Tex.  Cr.  5,  163  SW  90;  Buesberry 
V.  State,  72  Tex.  Cr.  439,  162  SW  849; 
Meek  v.  State,  71  Tex.  Cr.  433,  160 
SW  698;  Gould  v.  State,  66  Te;i. 
Cr.  421,  147  SW  247LJone«  v.  State, 
63  Tex.  Cr.  394.  141  SW  963;  Reynolds 
V.  State,  63  Tex.  Cr.  270,  139  SW 
977;  Comwell  v.  SUte,  61  Tex.  Cr. 
122,  134  SW  221,  AnnCa8l913B  71; 
Wynne  v.  State,  59  Tex.  Cr.  126,  127 


tion  to  rely  on  the  objectioni'^ 

[$  3556]  (2)  I  Belatins  to  IiutnictioxuL<>'  An 
appellant  or  plaintiff  in  error  cannot  complain  of 
error  in  instructions  which  were  g^ven  at  his  re- 
quest,*^ or  which,  although  given  by  the  court  of  its 
oi^n  motion,  were  substantially .  similar  to  one  re- 
quested  by   him,""   or  which   were   founded  on   a 

SW  213;  Decker  v.  SUte,  58  Tex.  Cr. 
159.  124  SW  912;  Minor  v.  SUte,  56 
Tex.  Cr.  431,  120  SW  860;  Harris  v. 
State,  (Cr.)  61  SW  124;  Tuller  v. 
State,  8  Tex.  A.  501. 

Wash. — State  v.  Wilson,  68  Wash. 
464,  123  P  795;  SUte  v.  Blftine,  64 
Wash.    122,   116   P   660. 

Compare  Watkins  v.  U.  S.,  1  tad. 
T.  364,  41  SW  1044  (holding  that 
an  Instruction  that  the  "punishment 
for  manslaughter,  under  the  law  [of 
the  United  SUtes]  was  confinement 
in  the  penitentiary  for  a  term  of 
not  more  than  three  years  and  a  fine 
of  not  more  than  one  thousand  dol- 
lars," although  requested  by  defend- 
ant's counsel,  was  error,  sufflctent 
of  itself  to  entitle  him  to  a  new  trial, 
where  such  law  bad  been  amended 
so  as  to  permit  imprisonment  for 
such  offense  for  as  much  as  ten 
years,  and  counsel  on  both  sides  and 
the  court  were  unaware  at  the  time 
of  the  trial  of  such  amendment). 

95.  U.  S. — Thompson  v.  U.  8.,  202 
Fed.  401,  120  CCA  575.  47  LRAN3 
206;  Horn  v.  U.  S..  182  Fed.  721.  106 
CCA  163  [certiorari  den  219  U.  a 
685,  31  SCt  470,  66  L.  ed.  347]. 

Cal.— Peo.  V.  Wilson.  23  Cal.  A. 
513,  138  P  971;  Peo.  v.  ttussell,  19 
Cal.  A.  760,  127  P  829;  Peo.  v.  Ruef. 
14    Cal.    A.    676.    114   P  48.   64. 

Colo. — Newman  v.  Peo.,  55  Colo. 
374,  135  P  460;  Van  Wyk  v.  Poo., 
46  Colo.  1.  99  P  1009. 

Conn. — State  v.  Ryan,  80  Conn. 
682,'^69  A  636. 

D.  C. — ^Howgate  v.  U.  S.,  7  App. 
217. 

Fla. — Clemons  v.  State,  48  Fla.  9, 
37   S   647. 

Qa. — ^Watts  V.  SUte,  8  Oa.  A.  694, 
70   SE  46. 

111.— Peo.  V.  Phipps,  268  111.  210, 
109  NE  25;  Peo.  v.  Dougherty.  266 
111.  420.  107  NE  695;  Peo.  v.  Morris. 
254  111.  569,  98  NE  975;  Peo.  v.  Three- 
witt.  251  111.  509,  96  NE  242;  Peo. 
V.  Mullen.  179  111.  A.  262;  Peo.  v. 
Warfield,  172  111.  A.  1  [rev  on  other 
grounds    261    111.    C93.    103    NE    979], 

Ind. — Duncan  v.  State.  171  Ind.  444. 
86  NE  641:  Lawson  v.  State,  171  Ind. 
431.  84  NE  974:  Eacock  v.  State.  169 
Ind.  488,  82  NE  1039;  Deal  v.  SUte. 
140    Ind.    354,    39    NE   930. 

Iowa. — SUte  v.  Glaze,  177  Iowa 
457.  159  NW  260;  SUte  v.  Wilson, 
124    Iowa   264,   99  NW   1060. 

Mo. — State  v.  Glasscock,  232  Mo. 
278,  134  SW  549;  State  v.  Campbell, 
210  Mo.  202,  109  SW  706.  14  AnnCas 
403;  State  vj  Melvtn,  166  Ho.  665. 
66  SW  534;  State  v.  Bamett  110 
Mo.   A.    584,    86    SW   616. 

Nebr. — Pruyn  v.  State,  98  Nebr. 
237,  140  NW  166;  Coffman  v.  State, 
89  Nebr.  313,  131  NW  616;  Dlnsmore 
v.  State,  61  Nebr.  418,  85  NW^  445; 
Smith  V.  SUte,  58  Nebr.  531,  78  ITW 
1069. 

N.    M.— Terr.    v. 
646.  99  P  343. 

N.    C. — State    ▼. 
420.   81   SB  1087. 

N.  D.— State  V.  Rellly,  2S  N.  D. 
339,  141  NW  720. 

Okl.— Carter  v.  SUte,  6  Okl.  Cr. 
232,  118  P  264. 

Tex.— Bell  V.  SUte,  (Cr.)  190  SW 
782;    Cooper    v.    State.    77    Tex.    Cr. 


West    14    N.    M. 
Ray.    166    N.    C. 


209,  177  SW  975;  De  Leipsa  v.  State, 
74  Tex.  Cr.  604,  170  SW'^312;  Brown 
V.  State,  74  Tex.  Cr.  356.  169  SW 
437;  McKelvey  v.  State,  69  Tex.  Cr. 
538,  155  SW  932;  Stewart  v.  State. 
69  Tex.  Cr.  384,  158  SW  1151;  Whor- 
ton  v.  State,  69  Tex.  Cr.  1,  162  SW 
1082;  Renn  v.  State.  64  Tex.  O.  639, 
143    SW    167;    Browning    v.    BUte,   64 


VOr  later  €•••■,  developmMito  and  obaafM  In  tba  law  see  cumulative  Annotations,  same  title,  page  and  note  nninbar. 
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state  of  facts  sworn  to  by  him.**  But  he  is  not 
estopped  where  the  requested  instruction  and  the 
one  given  are  not  substantially  the  .same,"  or  where 
the  refusal  of  his  request  for  a  proper  instruction 
has  compelled  him  to  ask  for  an  instruction  contain- 
ing an  erroneous  proposition;'^  nor  is  be  estopped 
from  objecting  that  the  verdict  rendered  by  the 
jury,  under  the  instructions,  is  unauthorized  by  the 
evidence.**  The  failure  to  give  certain  instructions 
cannot  be  complained  of  on  appeal,  where  appel- 
lant assented  to  their  omission,^  or  objected  to 
them.* 

[i  3557]  (3)  RaUting  to  Admiasion  or  Ezcla- 
BiOB  of  E^ence.'  Appellant  or  plaintiff  in  error  is 
estopped  to  complain  of  error  in  the  admission  of 
evidence,  where  the  evidence  was  offered  or  brought 
oat  by  himself,*  or,  if  introduced  by  another,  was  of 
the  game  or  similar  character  as  that  offered  or  in- 
troduced by  himself,'  or  was  ia  rebuttal  or  ezplana- 

Tex.  Cr.  148,  142  8W  1;  Cornwell 
V.  State,  61  Tex.  Cr.  121,  134  SW  221, 
AnnCaslSlSB  71^  Wilson  t.  State,  57 
Tex.  Cr.  238,  123  SW  140;  Myers  V. 
State,  56  Tex.  Cr.  222,  118  SW  1032; 
Kyle  y.  State.  65  Tex.  Cr.  357,  116 
SW  596;  CarbouKh  v.  State,  49  Tex. 
Cr.  452,  93  SW  738;  Harris  v.  State, 
(Cr.)    61    SW    124.  ■ 

UUh. — State  v.  IIlllBtrom,  46  Utah 
341,  150  P  936:  State  v.  Inlow,  44 
XJlah  485,  141  P  6301  AnnCa8l917A 
741;  State  v.  Ha-worth.  24  Utah  398, 
«8  P  155.  _ 

W,  Va. — State  v.  Calhoun,  67  W. 
Ta.  <66.  69  SK  1098. 

Wyo. — Clay  v.  State,  16  Wyo.  42, 
88  P  17,   644. 

96.  Saffell  ▼.  State,  113  Ark.  97, 
1<7  SW  483;  Bloom  v.  State,  166  Ind. 
:92.  58  NB  81:  State  v.  Link,  87 
Kan.  738.  126  P  70;  Stewart  v.  Terr., 
t  Okl.  Cr.  63,  100  P  47,  102  P  849. 

»T.  Whitmore  v.  State.  72  Ark.  14, 
77  SW  598;  Peo.  V.  Muhly.  11  Cal.  A. 
129.  104  P  468. 

[a]    euiar  part  of  lastraatloa.— 

Where  the  court  only  Kives  a  part 
of  an  Instruction  requested  by  ac- 
cused. It  Is  subject  to  exception  by 
accused  in  the  same  manner  as  if 
riven  without  request.  Peo.  v. 
Muhly,  11  Cal.  A.  129,  104  P  486. 

98.  State  v.  Pine,  68  W.  Va.  1.  48 
SE  206. 

99.  GriBK*  V.  SUte,  17  Ga.  A.  801, 
It  SE  726. 

[a]  BMwm  for  rols. — "A  verdict 
unsupported  by  some  evidence  la  con- 
trary to  law.  and  It  would  be  farci- 
cal to  permit  such  a  verdict  to  stand 
merely  because  the  erroneous  instruc- 
tion to  the  lury  which  probably  led 
to  Its  rendition  was  requested  by 
the  accused.  The  accused  cannot 
complain  of  what  the  court  did  at 
his  request,  but  he  may  properly 
complain  of  what  the  Jury  did,  If 
the  evidence  falls  to  support  their 
Bndinr.  He  can  not  ask  for  a  re- 
versal because  the  court  yielded  to 
his  insistence  and  charged  or  pre- 
«ented  a  theory  which  the  evidence 
did  not  authorize;  but  he  is  not 
estopped  from  complaining  that  the 
jury  convicted  him  upon  a  theory 
irlthout  any  evidence  to  support. 
To  prescribe  a  rule  so  harsh  might, 
as  already  suKgreated,  permit  a  ver- 
dict of  grullty  to  stand  where  there 
was  absolutely  no  evidence  whatever 
to  support  it,  and  where  the  accused 
was  asserting  his  entire  innocence 
of  any  offense  under  the  law,  and 
U  would  certainly  be  an  anomaly  in 
criminal  Jurisprudence."  GriKKS  v. 
State,    17    Oa.     A.     301,     310.   86     SE 

Tie. 

L  Tbrelkeld  v.  SUte,  128  Oa.  660, 
it  SE  4>;  Cesar  v.  State,  127  Oa. 
716.  57  SB  66;  Steed  v.  State,'  123  Oa. 
Hi,  51  SB  627;  Horton  v.  State.  120 
Oa.  i07,  47  SB  969;  Dudley  v.  State, 
40  Tex   Cr.   81,    48    SW   179. 

[a]    Bala  aot  appUoablsv-rThe  fact 


tory  of  his  evidence,'  or  where  he  rsqnests  and  ob- 
tains an  instruction  relative  to  the  evidence  errone- 
ously admitted.''  He  is  also  estopped  to  complain 
of  the  erroneous  exclusion  of  evidence,  where  he  sub- 
sequently declined  to  avail  himself  of  an  opportu- 
nity to  introduce  it.*  But  accused  does  not  waive 
his  right  to  object  on  appeal  to  the  erroneous  admis- 
sion of  evidence  by  introducing  countervailing  evi- 
dence,* or  by  attempting  to  lessen  the  effect  of  the 
improper  evidence  by  cross-eiamination.*" ' 

\%  3558]  c.  Waiver  in  Appellate  Oonrt^'— (1) 
In  OenenU.  An  error  which  has  been  expressly 
abandoned  or  waived  will  not  be  considered  by  the 
appellate  court.'"  But  it  has  been  held  that  an' ad- 
mission by  counsel  in  his  brief  or  argument  does 
not  bind  accused  so  as  to  prevent  him  from  com- 
plaining of  the  error."  According  to  some  authori- 
ties a  failure  to  file  the  proper  papers  or  to  prosecute 
the  ease  in  ihe  appellate  court,'*  or  to  appear  by 


that  one  of  defendant's  counsel  in 
argument  to  the  Jury  Insisted  that 
there  was  no  manslaughter,  but  that 
it  was  a  case  of  self-defense,  and  an- 
other counsel  contended  that  defend- 
ant was  Justifiable,  did  not  deprive 
defendant  of  the  right  to  a  charge 
on  manslaughter  as  demanded  by  the 
evidence.  Horton  v.  State,  120  Ga. 
307,    47    SB  969.     > 

a.  state  V.  Winters,  81  Kan.  414, 
106  P  516:  state  v.  Coleman,  264  Mo. 
435,  175  SW  209;  State  v.  Philpott. 
242  Mo.  604,  146  SW  1160;  State  v. 
Zorn,  202  Mo.  12,  100  8W  691-  SUte 
V.  Cushenberry,  157  Mo.  168,  66  SW 
737. 

3l  See  generally  Appeal  and  Er- 
ror (I  2613-2616. 

♦.  Ala.— Barnett  v.  SUte.  166  Ala. 
69,    61    S    299. 

Ark.'^Robinson  v.  SUte,  <S  Ark. 
180. 

Pla.— Clinton  v.  SUto,  58  Pla.  28, 
50  S  580.  . 

Iowa. — State  v.  Trusty,  182  Iowa 
82,  97  NW  989;  State  v.  Marshall,  106 
Iowa  38,  74  NW.76S. 

Ky. — Gamble  v.  Com.,  161  Ky.  372, 
161  SW  924. 

Mich.— Peo.  V.  Maezulski,  194  Mich. 
193.  160  NW  676;  Peo.  v.  Murray,  62 
Mich.   288,   17  NW  843. 

Mo. — State  v.  Cohen.  264  Mo.  437, 
182  SW  216,  AnnCasl915C  86;  State 
V.  Barrett,  240  Mo.  161.  144  SW  486; 
State  V.  Barrlngton,  198  Mo.  23,  95 
SW  235  fwrtt  of  error  dlsm  206  U. 
S.  488,  27  set  682,  61  L.  ed.  890]; 
State  V.  Harney,  168  Mo.  167,  67 
SW  620,  67  LRA  846. 

Nebr. — Dawson  v.  State,  98  Nebr. 
777,    148    NW   967. 

N.  T.— Peo.  V.  Rimieri,  180  N.  T. 
168.  72  NE  1002.  Compare  Peo.  v. 
Watkins,  23  App.  Div.  263,  48  NTS 
856,  13  N.  Y.  Cr.  218  (holding  that 
where  upon  a  trial,  in  which  the  case 
against  defendant  was  not  strong,  de- 
fendant's own  counsel  called  out, 
upon  cross-examlr.atlon  of  a  witness. 
Incompetent  testimony  of  great 
weight  concerning  an  alTe^ed  attempt 
by  defendant's  brother,  with  which 
defendant  was  not  shown  to  have  had 
any  connection,  to  bribe  the  witness 
to  leave  the  place,  and  not  appear 
at  the  trial,  and  to  this  testimony 
no  objection  was  Interposed,  and  de- 
fendant was  convicted,  the  testimony 
was  highly  prejudicial  to  defendant, 
and  under  Code  Cr.  Proc.  f  62^ 
required  the  granting  of  a  new 
trial). 

Tenn. — Oass  v.  State,  130  Tenn. 
681.  172  SW  305. 

Tex. — Guerrero  v.  State.  76  Tex.  Cr. 
558,  171  SW  781;  Cunningham  v. 
State.  73  Tex.  Cr.  665,  166  SW  519; 
Coulter  V.  State.  71  Tex.  Cr.  514, 
160  SW  80;  Sanders  v.  State,  63  Tex. 
Cr.  268.  140  SW  103;  Edwards  v. 
State,  61  Tex.  Cr.  307.  135  SW  540; 
Marsden  v.  State,  69  Tex.  Cr.  36,  126 
SW  1180;  Snead  v.  State,  56  Tex.  Cr. 


688,  117  SW  983;  Owens  ▼.  State,  46 
Tex.  Cr.  14,  79  SW  676;  Terry  ▼. 
SUte,  (Cr.)  79  SW  319;  Orlmslnger 
V.  SUte,  44  Tex.  Cr.  1,  69  SW  683; 
Guinn  V.  SUte.   (Cr.S  66  SW  876. 

Wash. — State  v.  Hodoflf,  88  Wash. 
418,  153  P  377;  SUte  v.  Welsenbur- 
ger,   42   Wash.    426,   85  P  20. 

6.  Ala.— Barnett  v.  State.  166  Ala. 
69,  61  S  299;  Coplon  v.  SUte,  (A.) 
73  S  226  [certiorari  dan  74  S  10061; 
Melntyre  v.  State,  1  Ala.  A.  200,  56 
S   639. 

Ark. — Stinson  v.  state,  126  Ark. 
339,  189  SW  49. 

Cal.— Peo.  V.  McAlplne,  26  Cal.  A. 
727,  146  P  162:  Peo.  v.  McKeehan,  11 
Cal.  A.  448,  106  P  273. 

Fla. — Smith   v.    State,    86    Fla.    66. 

81  6  120. 

Iowa. — SUte  v.  Benson,  154  Iowa 
313,    134    NW    861. 

La. — State  v.  O'Malley,  116  La. 
1096,  40  S  470;  State  v.  Nash,  116 
La.  719,  39  S  854;  State  v.  Lamont. 
116  La.  668.  39  S  602:  State  v.  Lyons, 
113    La.    959,    37    S    890. 

Mo. — State  v.  Shellman,  192  SW 
435;  State  v.  Shearon,  183  SW  293: 
State  V.  Kyle,  177  Ho.  669,  76  SW 
1014;  State  v.  Ooddard.  188  Mo.  198. 

82  SW  697:  SUte  v.  Palmer,  161 
Mo.  162,  61  SW  661. 

N.  H.— State  v.  Wren.  77  N.  H. 
361,   92  A  170. 

N.  T. — Peo.  V.  Cummins,  209  N.  Y. 
283,  103  NE  169  [aft  163  App.  DIv.  93, 
138    NTS    617]. 

Tex. — Venn  y.  SUte.  78  Tex.  Cr, 
546,  182  SW  316;  Scott  v.  State,  76 
Tex.  Cr.  410,  176  SW  1064;  I.ott  v. 
State,  66  Tex.  Cr.  162,  146  SW  644; 
Oabler  v.  State,  49  Tex.  Cr.  623, 
96  SW  621;  Ramsey  v.  BUte,  (Cr.) 
66  BW  187;  Leftwich  v.  SUte,  (Cr.) 
66  SW  671;  Mealer  v.  SUte,  32  Tex. 
Cr.  102,  22  SW  142. 

S.  State  V.  Benson,  164  Iowa  313, 
134  NW  851;  Peo.  v.  Leonardo.  199 
N.  Y.  432.  92   NE  1060. 

7.  SUte  V.  Crone,  209  Mo.  316,  108 
SW   666.  • 

a  Spinks  V.  Slate,  14  Ala.  A.  76, 
71    S   623 

9.  State  ▼.  Loving,  184  Mo.  A. 
82,  168  SW  339. 

10.  State  V.  Loving.  184  Mo.  A. 
82,    168   SW    339. 

11.  See  generally  Appeal  and  Er- 
ror Si   3056-3069. 

la.  Wiggins  V.  State,  17  Oa.  A. 
748,  88  SE  411;  Robertson  v.  State,  68 
Tex.  Cr.  248,  150  SW  893;  Beasley 
V.    State,    (Tex.    Cr.)    101   SW   993. 

13.  State  V.  McBroom,  238  Mo. 
496,   141    SW    1120. 

!«,  Chaney  v.  State,  9  Ark.  129; 
State  v.  Dolezol,  (Iowa)  68  NW  917; 
State  v.  Higens,  82  Iowa  715,  47  NW 
779:  State  v.  Nellls,  69  Iowa  548,  29 
NW  459;  State  v.  Burton.  49  La.  Ann. 
1598,  22  S  841;  State  v.  Ferguson,  42 
La.  Ann.  643,  7  S  670;  Wllklns  v. 
Camden  County  Quarter  Sess.,  58  N. 
J.    L.    555,    34   A    935. 
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eounsel  and  support  the  appeal  by  argument,  justi- 
fies the  court  in  aflanning  the  judgment."  It  has 
been  held,  however,  that,  although  appellant  does 
not  appear  or  fails  to  prosecute  his  appeal,  judg- 
ment cannot  be  affirmed  as  of  course,  but  the  rec- 
ord before  the  court  most  be  examined  and  the 
case  must  be  decided  on  its  merits.**  A  failure  to 
move  for  a  dismissal  of  the  appeal  on  grounds  that 


might  be  urged  for  that  purpose  ordinarily  consti- 
tutes a  waiver  of  such  grounds.*^ 

[i  3559]  (2)  •  Failnre  to  Urge  Objection.  As  a 
geveral  rule  questions  assigned  as  error  by  appel- 
lant are  deemed  to  be  abandoned  or  waived,,  where 
they  are  not  urged  in  his  brief  or  argument,  and 
will  not  be  reviewed,**  unless  the  error  is  a  funda- 


15.  McGuIre  v.  Masahchusetts,  3 
Wall.  (U.  S.)  382,  18  L.  ed.  164:  State 
V.  Schwab,  112  Iowa  666,  84  NW  944; 
State  V.  Goeken,  82  Iowa  716,  47  NW 
779;  State  v.  Peck.  82  Iowa  713,  47 
NW  771;  State  v.  Richards,  82  Iowa 
713,"  47  NW  769;  State  v.  Jorme, 
34  Nev.  307,  122  P  483;  State  v. 
Myatt,  10  Nev.  163. 

18.  Fondren  v.  Terr..  14  Arls.  49, 
124  P  654  >  Peo.  v.  Morasco,  (Cal.)  38 
P  423;  State  v.  James,  194  Mo.  268, 
92  SW  679,  6  AnnCas  1007;  State 
V.  Davidson,  73  Mo.  428;  State  v. 
Armstrong,  46  Mo.  S88;  State  v. 
Watkln«,  25  Mo.  A.  21;  Barron  v. 
Peo.,  1  Barb.  (N.  T.)  136. 

ra]  Wlier*  a*  oas«  doM  not  la>- 
▼oIv«  oapitol  piiBlsIunmt  (1)  the  ap- 
pellate court  is  under  no  duty  to 
examine  the  record  for  errors  of  law. 
In  the  absence  of  any  appearance  by 
defendant  or  the  fllintr  of  any  brief 
for  him.  Peo.  v.  Glaie,  139  Cal. 
164,  72  P  965;  Peo.  v.  Sing,  2  Cal.  A. 
731,  84  P  242.  (2)  Where  the  death 
penalty  is  not  Imposed,  any  error  in 
refusing  to  allow  counsel  for  ac- 
cused to  comment  on  the  state's 
failure,  to  call  certain  witnesses  is 
waived  by  counsel's  failure  to  point 
out  portions  of  the  record  showing 
the  materiality  of  such  witnesses' 
testimony  and  the  possibility  of  pro- 
ducing them.     Peo.  v.  Glaze,  supra. 

17.  Peo.  v.  Rudorf,  149  111.  A.  216. 

18.  U.  S. — Great  Northern  R.  Co. 
V.  U.  S.,  208  U.  S.  452,  28  SCt  313, 
52  L.  ed.  567  [afT  155  Fed.  945,  84 
CCA  93];  May  v.  U.  S.,  236  Fed. 
496,    149    CCA    547. 

Ala. — State  v.  Plnckard,  177  Ala. 
384,  68  S  389;  Campbell  v.  State,  133 
Ala.  168,  32  S  635;  Fealy  v.  Birming- 
ham, (A.)  73  S  296;  Robblns  v. 
State,  13  Ala.  A.  167.  69  S  297;  Max- 
well V.  SUte,  11  Ala.  A.  63,  65  S 
732. 

Arl«.— Webb  v.  Stole.  14  Arl«.  506, 
181  P  970. 

Ark.— McVay  v.  State.  104  Ark. 
629,  160  SW  125;  Reed  v.  State,  103 
Ark.  391,  147  SW  76,  AnnCasl914B 
811;  Scaggs  v.  State,  81  Ark.  577,  99 
SW  1104. 

Cal.— Peo.  V.  Mead.  145  Cal.  500, 
78  P  1047;  Peo.  v.  Monroe,  138  Cal. 
97,  70  P  1072;  Peo.  v.  Watson.  19  Cal. 
A.  333,  126  P  177;  Peo.  v.  Palassou, 
14  Cal.  A.  123,  111  P  109;  Peo.  v. 
Holden,  13  Cal.  A.  354.  109  P  495. 

Colo. — Van  Wyk  v.  Peo.,  45  Colo.  1, 
99  P  1009. 

Conn. — State  v.  McGuIre,  84  Conn. 
470.  80  A   761,   38   LRANS   1045. 

Fla. — Thomas  v.  State,  74  SI; 
Harris  v.  SUte,  72  Fla.  128.  72  S 
520;  Hall  V.  State,  70  Fla.  48,  69  S 
692;  Bennett  v.  State,  68  Fla.  494, 
67  S  125;  Reid  v.  State.  68  Fla.  105, 
66  S  725;  Williams  v.    State,   6S   Fla. 

88,  66  S  424;  I.lndsey  v.  State,  67 
Pla.  Ill,  64  S  501;  Palmore  v.  State, 
65  Fla.  539.  62  S  581;  Johnston  v. 
State,  65  Fla.  492.  62  S  655;  Revels 
v.  State,  64  Fla.  432,  69  S  951;  Revels 
V.  State,  62  Fla.  83,  56  S  416;  Be- 
ville  v.  State,  61  Fla.  8,  55  S  854; 
Tillman  v.  State.  58  Fla.  113,  50  S 
675,  138  AmSR  100,  19  AnnCas  91; 
Copeland  v.  State,  58  Fla.  26,  50  S 
621;  Bans  v.  State,  58  Fla.  1,  50  S  531; 
Putnal  v.  State,  66  Fla.  86,  47  S 
864;  Pugh  v.  State,  55  Fla.  150,  45 
S  1023;  Lewis  v.  State,  56  Fla.  64,  46 
S  998;  Johnson  v.  State,  55  Fla.  41. 
46  S   174;   Williams  v.  State,   53  Fla. 

89.  43  S  428;  Ward  y.  State,  51  Fla. 
133,  40  S  177;  Colson  v.  State,  61  Fla. 
19,  40  S  183;  Spires  v.  SUte,  60  Fla. 


121,.  39  S  181.  1  AnnCas  214;  I«mb 
V.  State,  50  Fla.  106,  38  S  906;  Schley 
v.  State,  48  Fla.  53,  37  S  518;  Wilson 
V.  State,  47  Fla.  118,  36  S  680;  Mc- 
Nish  v..  State.  47  Fla.  69,  36  S  176; 
McDonald  v.  State,  46  Fla.  149,  36  S 
!2;  Mathls  v.  State,  46  Fla.  46,  34  S 
287;  Mitchell  v.  SUte,  43  Fla.  188, 
30  S  803;  Holland  v.  State,  39  Fla. 
178    22  S  298 

Ga.— Head  v.  State,  92  SK  869;  Al- 
len v.  State,  92  SE  520;  Johnson  v. 
State,  146  6a.  190,  91  SE  42;  O'Pry 
v.  State,  142  Ga.  600,  83  SE  228; 
Adhlns  v.  State,  137  Ga.  81,  72  SB 
897;  Surge  v.  State,  133  Ga.  431,  66 
SE  243;  Holmes  v.  State,  131  Ga. 
806,  63  SE  347;  Jones  v.  SUte,  130 
Ga.  274,  60  SE  840;  Glover  v.  State, 
129  Ga.  717.  59  SE  816;  Horton  v. 
State,  128  Ga.  26,  57  SB  224;  Brook- 
ing v.  SUte.  127  Ga.  52,  56  SE  72; 
Graves  v.  State,  127  Ga.  46,  56  SE 
72;  Mayson  v.  State,  124  Ga.  789, 
53  SE  321;  Williams  v.  State,  123 
Ga.  533,  51  SE  577:  Tarver  v.  State, 
123  Ga.  494.  51  SE  501;  Williams 
V.  State,  121  Ga.  169,  48  SE  906; 
Hicks  V.  SUte.  120  Ga.  176.  47  SB 
547;  Bickers  v.  State,  120  Ga.  172, 
47  SB  515;  Hollis  v.  State,  118  Ga. 
760,  45  SE  617;  Bvana  v.  SUte,  116 
Ga.  229,  41  SE  691:iFlowers  v.  State) 
114  Ga.  115,  39  SE  880;  Bennett  v. 
State,  102  Ga.  656,  29  SE  918;  Spence 
v.  SUte.  (A.)  92  SB  555;  Mills  v. 
State,  19  Ga.  A.  623,  91  SE  918; 
Stapleton  v.  State,  19  Ga.  A.  36,  90 
SE  1029;  Williamson  v.  State,  18  Ga. 
A.  753,  90  SB  485;  Haynes  v.  State, 
18  Ga.  A.  741,  90  SB  485;  Jefferson 
v.  Perry,  18  Ga.  A.  690.  90  SB  366; 
Gatlin  V.  State,  18  Ga.  A.  9.  89  SE 
345;  Barlow  v.  State,  17  Ga.  A.  728, 
88  SB  212;  Hollingsworth  v.  State, 
17  Ga.  A.  725,  88  SE  213;  Taylor  v. 
State.  17  Ga.  A.  447,  87  SE  602;  Sikes 
V.  Sasser,  17  Ga.  A.  327,  86  SB  738: 
Hill  V.  State,  17  Ga.  A.  294,  86  SB 
657:  Leonard  v.  State,  17  Ga.  A.  267, 
86  SE  463;  Livingston  v.  State,  17  Oa. 
A.  136,  86  SB  449:  Llnder  v.  SUte,  17 
Ga.  A.  46,  86  SE  90;  Wolf  V.  SUte, 
16  Ga.  A.  250.  85  SB  86;  Johnson 
V.  State,  16  Ga.  A.  233,  85  SE  81; 
Simpson  V.  Eastman,  16  Ga.  A.  185, 
84  SB  721;  Mitchell  v.  State,  15  Ga. 
A.  803.  84  SB  205;  Wilson  v.  Stalte, 
15  Ga.  A.  632,  84  SE  81;  Jones  V. 
State.  15  Ga.  A.  641,  83  SB  1099; 
Martin  v.  Rome.  15  Ga.  A.  496,  83 
SE  872;  Freeman  v.  AtlanU,  15  Ga. 
A.  421,  83  SB  436;  Carter  v.  State,  15 
Ga.  A.  343,  83  SE  153;  Goggans  v. 
State,  14  Ga.  A.  822.  82  SB  357;  Hins- 
man  v.  State,  14  Ga.  A.  481,  81  SE 
367:  Qullatt  v.  State.  14  Ga.  A.  53, 
80  SE  340;  Hudglns  v.  State,  13  Ga. 
A.  489,  79  SB  367:  Fryer  v.  State, 
12  Ga.  A.  B33,  77  SB  830;  Mangham 
v.  State,  11  Ga.  A.  440,  75  SE  508; 
Garnett  v.  State,  10  Ga.  A.  109,  72 
SB  951;  Groves  v.  State,  8  Ga.  A. 
690,  70  SB  93;  Shocklin  v.  State,  8 
Ga.  A.  399,  69  SB  35:  Hlnes  v.  State, 
2  Oa.  A.    383.   58   SB  524. 

Hawaii, — Provisional  Government 
V.  Machado,  9  Hawaii  221. 

III.— Peo.  v.  Goodrich,  251  III.  568, 
96  NE  642:  Call  v.  Peo.,  201  III.  499. 
66  NB  243;  Collins  v.  Peo..  194  III. 
506,  62  NE  902;  Peo.  v.  Mullen,  179 
111.  A.  262;  Peo.  v.  Arenklll,  150  111. 
A    373 

Ind.— Underhlll  v.  State,  185  Ind. 
687,  114  NB  88;  Hahn  v.  State,  185 
Ind.  210,  113  NE  726:  Brown  v. 
State,  184  Ind.  254,  108  NE  861,  111 
NE  8;  Robinson  v.  State.  184  Ind. 
208,  110  NB  980;  BufTkin  V.  State,  182 


Ind.  204,  106  NE  362:  Moore  v.  State. 
179  Ind.  353,  101  NE  295;  Campbell 
v.  SUte,  178  Ind.  240,  100  NE  755; 
Bohall  V.  SUte,  176  Ind.  666.  96 
NB  576;  Agar  v.  State,  176  Ind.  234, 
94  NB  819;  Schondel  v.  State,  174 
Ind.  734,  93  NE  67; .  Sanderson  v. 
State,  169  Ind.  301,  82  NB  526;  Trora- 
bley  V.  SUte,  167  Ind.  231,  78  NE 
976;  Hoover  v.  SUte,  161  Ind.  348, 
68  NE  591;  Riley  v.  SUte,  149  Ind.  48, 
48  NB  345;  Reynolds  v.  SUte.  147 
Ind.  3,  46  NE  31;  Lankford  v.  SUte. 
144  Ind.  428,  43  NE  444;  Newport  v. 
State,  140  Ind.  299,  39  NB  926;  Nor- 
ton v.  SUte,  106  Ind.  163,  6  NB  126; 
Bybee  v.  SUte,  94  Ind.  443,  48  AmR 
175;  Llndsey  v.  State,  82  Ind.  7;  Stout 
v.  State,  78  Ind.  492;  SUte  v.  Morgan, 
62  Ind.  35;  Richie  VT  SUte,  58  Ind. 
355;  Huffman  v.  SUte.  21  Ind.  A. 
449,  52  NB  713,  69  AmSR  368. 

Ind.  T. — Wilcox  V.  U.  S.,  7  Ind.  T. 
86,  103  SW  774. 

Iowa. — State  v.  Frutiger,  167  Iowa 
BSO,  149  NW  684;  SUte  v.  Conklin. 
153  Iowa  216,  133  NW  119:  State 
v.  Blodgett,  1^3  Iowa  578.  121  NW 
685,  21  AnnCdis  231;  SUte  v.  Pell, 
140  Iowa  655,  119  NW  154;  SUte  v. 
Schwab,   112  Iowa  666,  84  NW  944. 

Me.— State  v.  Cady,  82  Me.  42C. 
19  A   908 

Md.— Dick  v.  SUte,  107  Md.  11. 
68  A   286,   576. 

Mass. — Com.  v.  Feeney,  221  Mass. 
323,  108  NB  1068:  Com.  v.  Farmer, 
218  Mass.  607,  106  NE  150;  Com.  v. 
Rivet,  206  Mass.  464,  91  NB  877; 
Com.  v.  Clancy.  187  Mass.  191,  72 
NE  842;  Com.  v.  Nelson,  180  Mass. 
83,  61  NB  802;  Com.  v.  Noble,  166 
Mass.  13,  42  NB  328;  Com.  v.  Phil- 
lips,  162  Mass.   604,   39   NE   109. 

Mich. — Peo.  V.  Jefferson,  161  Mich. 
621,    126    NW   829. 

Miss.— Davis  V.  SUte.  <7  S  662 
[den  suggestion  of  error  108  Hiss. 
710,  67  S  178];  Pope  V,  SUte.  108 
Miss.    706,    67    S    177. 

Mo. — State  v.  Rouelle,  137  Mo.  A. 
620,   119   SW   55. 

Nebr. — Sweet  v.  SUte,  76  Nebr. 
263.  106  NW  31;  Russell  v.  State.  62 
Nebr.  512,  87  NW  844. 

Nev. — SUte  v.  Urie,  35  Nev.  268, 
129   P  305. 

N.  J. — State  V.  Collingswood  Sew- 
erage Co.,  86  N.  J.  L.  567,  89  A  525 
[aff  86  N.  J.  L.  703,  92  A  10871: 
SUte  V.  Barker,  68  N.  J.  U  19,  62 
A   284.      • 

N.  M.— SUte  V.  Chaves,  19  N.  M. 
575,  142  P  922;  State  v.  Ellison,  19 
N.  M.  429.   144  P  10. 

N.  C. — State  v.  Bryson.  173  N.  C. 
803,  92  SB  698;  State  v.  Wiggins,  171 
N.  C.  813,  89  SB  58;  State  V.  Beav- 
ener,  168  N.  C.  156,  83  SB  732;  SUte 
V.  Thompson,  161  N.  C.  238,  76  SE 
249;  SUte  v.  Watklns,  159  N.  C. 
480.  75  SE  22;  SUte  v.  Wilson.  158 
N.  C.  699,  73  SB  812;  State  v.  Hous- 
ton. 155  N.  C.  432,  71  SB  65;  State 
V.  Splvey,  151  N.  C.  676,  65  SB  995; 
State  V.  Banner,  149  N.  C.  519,  63 
SE  84;  SUte  v.  Freeman,  146  N.  C. 
615.  60  SE  986;  SUte  v.  Bost,  125 
N.  C.   707,   34   SB  650. 

N.  D. — State  v.  Wright,  20  N.  D. 
216,  126  NW  1023,  AnnCasl912C  795. 

Oh.— Wilder  v.  SUte,  86  Oh.  St. 
555. 

Okl. — Cameron  v.  Terr.,  16  Okl. 
634,  86  F  68:  Gonsalus  v.  SUte,  7  Okl. 
Cr.  444,  123  P  705;  Patterson  v.  U. 
S.,  7  Okl.  Cr.  272.  118  P  150;  Stock- 
ton V.  State,  6  Okl.  Cr.  810,  114  P 
686;  suck  v.  SUte,  4  Okl.  Cr.  1,  109 
P    126;    Wilson   V.   State,    3   Okl.   Cr. 


For  I«t«r  eases,  asretopmMtU  and  ohaof ••  in  the  law  see  cumulative  AnnoUtlons,  same  title,  page  and  note  number. 
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CRIMINAL  LAW 


[17  C.  J.J     213 


mental  one,^*  or  is  so  patent  that  no  argument  is 
needed  to  demonstrate  it.'"  This  rule  applies,  al- 
thongti  the  brief  states  that  none  of  the  assignments 
of  error  are  abandoned;''  and  ordinarily  a  question 
will  be  disregarded  where  it  is  referred  to  for  the 
tot  time  in  the  closing  or  reply  brief,*'  or  where 
it  is  argued  in  the  opening  brief  but  is  abandoned 
in  the  reply  brief.**  Under  some  rules  of  court  an 
assignment  of  error  will  be  waived  unless  it  is 
presented  in  counsel's  brief;**  and  , this  rule,  ap- 
plies, although  the  error  is  referred  to  by  counsel 
in  his  oral  argument,*'  unless  both  parties  volun- 
tarily discuss  it  and  submit  it  foi;  decision." 
Sufficiency   of  piesentation.    According  to  some 


authorities  a  mere  statement  of,  or  reference  to,  the 
error  in  the  brief  or  argument  is  not  sufficient;  it 
must  be  stated  with  sufficient  clearness  to  enable 
the  appellate  court  to  understand  it,  and  the  rea- 
sons for  the  objection  and  the  authorities  in  sup- 
port .thereof  must  be  presented,  or  the  error  will 
be  regarded  as  waived,*'  unless  it  is  apparent  on  the 
face  of  the  itecord.** 

[}  3560]  3.  Ptwnmptions  "i"— a.  In  OeneraL  As 
a  genera]  rule  the  appellate  court,  in  the  absence  of 
a  showing  in  the  record  to  .the  contrary,  will  in- 
dulge all  reasonable  presumptiojis  in  favor  of  the 
correctness  of  the  judgment  or  rulings  of  the  trial 
court,'"  and  will  presume  that  the  proceedings  had 


714,  109  P  289;  Reeves  v.  Terr.,  2 
Okl.  Cr.  351,   101  P  1089. 

R.  I. — State  v.  Kemp,  S7  R.  I.  672, 
34  A  429;  State  v.  Smith,  3S  R-  I. 
at.  86  A  890;  State  v.  Smith.  29  R. 
L  513,  72  A-  710;  State  v.  Farr,  29 
R  I.  72,  69  A  6. 

S.  C. — State  V.  Shuman,  108  S.  C. 
150,  90  SB  596;  State  v.  Kelly,  71 
SK    29. 

S.  D. — Stats  V.  Uren,  162  NW  746; 
State  V.  Korth,  38  S.  D.  E39,  162 
NW  144,  164  NW  98;  Stat*  V.  Shep- 
ard,  30  S.  D.  219,  138  NW  294:  State 
T.  Whltmarsh.  26  S.  D.  426.  128  NW 

sso. 

Tez. — Qlesecke  v.  State,  64  Tex.  Cr. 
531,  142  SW  1179.  But  see  Robert- 
mn  V.  State,  68  Tex.  Cr.  243,  150  SW 
893  (holding  that  a  question  raised 
below  and  not  presented  in  the  brief 
on   appeal    is    not    thereby   walwd). 

Utah. — State  v.  Blank,  4$  Utah 
ill,  134  P  735;  State  v.  Riley,  41 
Ctah  225,  126  F  294;  State  v.  Oimp- 
bell,  25  Utah  342,  71  F  629. 

Vt. — State  V.  Rosenberg,  88  Vt.  228, 
K  A  145;  State  v.  Alpert,  88  Vt.  191, 
92  A  32;  State  v.  Perkins,  88  Vt.  121. 
92  A  1;  State  v.  Pierce,  87  Vt.  144, 
U  A  740;  State  v.  Sclloolcraft,  72 
Vt.  223,    47   A   786. 

Va.— Fletcher  v.  Com.,  106  Va.  840, 
51  SE  149.  „ 

W.  Va. — State  v.  Piscoineri,  68  W. 
Va.  76.  69  SE  875. 

Wyo. — Ross  V.  State,  16  Wyo.  285, 
9J  P  299.    94    P    217. 

19.  Wilson  V.  State,  5  Okl,  Cr.  649, 
115  P  819;  Stack  v.  State,  2  Okl.  Cr. 
197,  103  P  1068,  105  F  320;  SturEid 
T.  State,  2  Okl.  Cr.  362,  102  P  67: 
Reeves  v.  Terr.,  2  Okl.  Cr.  351,  101 
P  1039;  Banks  v.  State,  2  Okl.  Cr. 
139,  101  P  610;  Lightle  v.  State,  2 
Okl.  Cr.    334,   101  P  608. 

[a]  Where  tli*  •zttnBc  penalty  la 
XOBOoacaA  a'galnst  appellant,  the 
criminal  court  of  appeals  will  inves- 
tigate the  record  for  error  whether 
properly  presented  in  the  briefs  or 
not  Anderson  v.  State,  8  Ok).  Cr. 
n,  128  P  840.  AnnCaHl914C  314. 

90.  Benett  t.  State,  68  Fla.  494, 
87  8  125:    Lilndsey   v.  State,    67   Pla. 

Ill,  64  S  501:  Smith  v.  SUte,  65  Fla. 
5«.  ei  S  120;  Tillman  v.  State,  58 
Fla.  113,  60  S  675,  138  AmSR  100,  19 

AnnCas  91;    Schley   v.   State,   48   Fla. 

53.  37   S   518;    Thomas   v.    State.   47 

Fla.  99.  36  S  161:  Williams  v.  State, 

iS  Fla.  128„  34  S  279. 
n.    Cannon    v.    State,    62    Fla.    20, 

57  S  240;  Jefferson  v.  Perry,  18  Ga. 

A.  (90,  90  SE  366. 
93.    Peo.    V.    Gllmore,    196    111.    A. 

»8   taff    273    111.    143,    112    NE    4581; 

Bader  v.  SUte,   176   Ind.    268,   9<   NE 

IMS. 
93.    Peo.  v.  Kelly,  146  Cal.  119,  79 

F  Ut. 
SI,    KInser  v.  U.  S.,   231   Fed.   856, 

146   CCA    52     (under    Clr.     Ct.    App. 

Rules,    rule    24    [188    Fed.    XVI,    1(59 

CCA  XVI]); -Bader  v.  State,  176  Ind. 

M«,  94'  NE  1009:  State  v.  Bryson;  173 

K.  C.  803,  92  SB  698.  (under  Sup.  Ct. 

Rules,  rale   34    (66    SE   IX]);    State 

T.  Reavener,    168    N.    C.    166,    88    SB 

nt;  state  v.    Smith,    164    N.   C.    475, 

n  BE  979;    State    v.    Thompson,    161 

*.  C.  238,   76   SB  249;   State  V.  Wat- 

Uas.  159  N.  C.  480,  76  SB  22;  State 


V.  Wilson,  158  N.  C.  699,  73  SE  812: 
State  V.  Houston,  155  N.  C.  432,  71 
SB  65;  State  v.  Spivey,  161  N.  C. 
676,  63  SE  995;  State  v.  Banner,  149 
N.  C.  619,  63  BE  84;  State  v.  i"ree- 
man,  146  N.  C.  616,  60  SE  986.  See 
also  latses   supra   note   18. 

as.  Bader  v.  State,  176  Ind.  268, 
94  NE  1009.  Compare  State  v.  Tay- 
lor, 66  S.  C.  8«0,  34  SB  939  (hold- 
iner  that  an  objection  to  the  exclu- 
sion of  evidence  will  not  be  consid- 
ered abandoned  because  of  appel- 
lant's failure  to  Include  it  in  his 
printed  argument,  where  it  was  al- 
luded to  in  his  oral  argument  on 
appeal)'. 

as.  Pfleffer  v.  U.  S.,  31  App.  (D. 
C.)    109.  ^ 

87.  U.  S. — Myers  v.  Morgan,  2^4 
Fed.  418,  139  CCA  641. 

Cal. — Peo.  V.  Cebulla,  137  Cal.  814, 
70  P  181;  Peo.  V.  Woon  Tuck  Wo,  120 
Cal.  294,  52  P  833;  P'eo.  v.  Bordet,  13 
Cal.  A.  426,  110  P  165;  Peo.  v.  Swalle, 
12  Cal.  A.  192,  107  P  184. 

Fla. — Smith  V.  State,  65  Fla.  56, 
61  S  120;  Putnal  v.  State,  56  Fla.  86, 
47  S  864:  PIttman  v.  State,  51  Fla. 
94,  41  S  385,  g  LRANS  509;  Jackson 
V.  State.  49  Fla.  3.  38  S  599;  Schley 
V.  State,  48  Fla.  53,  37  S  618;  Thomas 
V.  State,  47  Fla.  99,  36  S  161;  Mc- 
Nlsh  V.  Bute,  47  Fla.  69,  36  S  176; 
Williams  v.  State,  45  Pla.  128,  34  S 
279;  Thomas  v.  State,  36  Fla.  109, 
18    S    331. 

Oa.— Mills  v.  State.  19  Qa.  A.  623, 
91    SE   918. 

III.— Peo.  v.  Hohiraer.  271  111.  615, 
111  NE  599:  Peo.  v.  Goodrich.  261 
in.  568,  96  NE  542. 

Ind. — ^McQuade  v.  State,  115'  NE 
583;  Brewster  v.  State,  116  NE  54; 
Meno  v.  State,  114  NE  689;  Rowan 
V.  State,  184  Ind.  399,  111  NE  431; 
Ellis  V.  State,  180  Ind.  270,  101  NE 
626;  Ogle  v.  State,  178  Ind.  872,  100 
NE  5;  Weigand  v.  State,  178  Ind.  623, 
99  NE  999;  Mountjoy  v.  State,  78  Ind. 
172. 

Iowa. — State  v.  Hassan,  149  Iowa 
518.  128  NW  960. 

Mich. — Peo.  V.  Jeffersoii,  161  Mich. 
621,   126  NW  829. 

N.  D.— State  v.  Wright,  20  N.  D. 
216.  126  NW  1028.  AnnC^sl912C  795. 

Okl. — Lancaster  v.  State,  2  Okl.  Cr. 
681,  103  P  1065;  Stewart  v.  Terr.,  2 
Okl.   Cr.    63.    100   P   47,    102  P   649. 

Tenn.— Powers  v.  State,  117  Tenn. 
368^  97    SW    815. 

Wash. — State  v.  Peterson,  90  Wash. 
479,    166    P    642. 

W.  Va. — State  V.  Piscoineri,  68  W. 
Va.   76,  69  SE  376. 

Wis. — Meehan  v.  State,  119  Wis. 
621,   97  NW  173. 

See  generally  Appeal  and  Error 
11   1691-1593. 

[a]  Time  of  arcnaimt.— Where 
counsel  for  defendant  Is  granted  time 
to  prepare  and  present  his  points  and 
authorities^  but  no  further  extension 
Is  requested  or  granted  on  a  failure 
to  orally  argue  the  points  within  the 
time  allowed,  there  is  nothing  for  re- 
view. Peo.  V.  Merle,  17  Cal.  A.  365, 
119    F   674. 

2B.  Peo.  V.  Woon  Tuck  Wo,  120 
Cal.  294,  62  P  833;  Smith  v.  State,  65 
Fla.  66,  61  S  120;  Jackson  v.  SUte,  49 
Fla.  8,  38  S  599.    And  see  eases  supra 


note   27.  ■ 

[a]  Sntjr  of  court, — Where  there 
are  assignments  of  error  which  are 
not  argued,  but  merely  repeated  and 
Insisted  upon  in  the  brief,  an  appel- 
late court  is  not  required  to  do  more 
than  read  the  record  carefully,  in 
connection  with  such  assignments, 
and  if  it  discovers  no  plain  or  glar- 
ing error  prejudicial  to  plaintiff  in 
error,  under  such  assignments,  the 
judgment  will  not  be  reversed  be- 
cause of  such  assigned  errors.  Pitt- 
man  V.  State,  61  Fla.  94,  41  S  385, 
8    LRANS    609. 

29.  VraMunptloiM  on  appeal  gaa- 
wallT  see  Appeal  and  Error  {J  2662- 
2752. 

30.  Ala. — Pearson  v.  SUte,  41  S 
733;  Diamond  v.  State,  (A.)  72  S  558 
[certiorari  den  73  S  1002  mem];  Far- 
rlor  V.  SUte,  12  Ala.  A  123,  67  S  633; 
Foshee  v.  SUte,  9  Ala.  A.  76,  68  S  763; 
Hauser  v.  SUte,  6  Ala.  A.  31,  60  S 
549;  Harris  v.  SUte,  4  Ala.  A.  61, 
58  S  759;  Palmer  v.  SUte,  2  Ala.  A. 
672,  66  S  63.  Compare  Woodruff  v. 
State.  170  Ala.  2,  64  S  240  (holding 
that  the  act  creating  the  criminal 
court  of  Jefferson  county  requires 
the  supreme  court  tc^  pass  upon  the 
cases  from  such  oourt  without  any 
presumption  in  favor  of  the  judg- 
ment). 

Ark. — Duncan  v.  State,  110  Ark. 
523,   162  SW  678. 

Cal.— Peo.  v.  Coulter,  146  Cal.  66, 
78  P  348;  Peo.  v.  Witty,  138  Cal. 
576,  72  P  177. 

Colo. — King  V.  Peo.,  54  Colo.  122, 
129  P  235;  Packer  v.  Peo.,  26  <3olo. 
306,    57    F    1087. 

Conn. — State  v.  Carta,  90  Conn.  79, 
96  A   411,  LRA19ieE  634. 

Fla. — Putnal  v.  State,  56  Fla.  86, 
47  S  864;  Lewis  v.  State,  56  Fla.  64. 
45  S  998;  Colson  v.  State,  51  Fla,  19, 
40  S  183;  Jones  v.  State,  44  Fla.  74, 
32  S  793;  Gass  v.  SUte,  44  Fla.  70, 
32  S   109. 

Oa. — Brown  v.  SUte,  127  Ga.  287, 
56  SE  406;  Sheehan  v.  Augusta,  8  Oa. 
A.    639,   69    SE   916. 

111.— Peo.  V.  Ellsworth,  261  111.  275, 
103  NE  1005;  Peo.  V.  MoCauley.  256 
111.  604,  100,NE  182;  Nagel  V.  Peo., 
229  111.  598.  82  NE  315;  Sampson  v. 
Peo.,  188  111.  692,  69  NE  427;  Peo. 
V.  Davis,  197  111.  A.  629;  Chicago  v. 
Moore,   170   111.   A.   163. 

Ind. — Bader  v.   State,  176   Ind.   268, 

94  NE  1009;  Woodward  v.  State,  174 
Ind.  743,  93  NE  169;  Campbell  v. 
State,  148  Ind.  627,  47  NE  221;  Long 
v.  State,  96  Ind.  481;  Shoffner  v. 
State,  93  Ind.  519;  Clare  v.  State,  68 
Ind.  17. 

Iowa. — State  v.  Baker,  146  Iowa 
612,  126  NW  659;  State  v.  Rohn,  140 
Iowa  640,  119  NW  88;  State  v.  Gil- 
bert. 138  Iowa  335,  116  NW  142. 
s_  Ky. — Roberson  v.  Com..  148  Ky. 
630,  147  SW  1;  Logan  v.  Com.,  144 
Ky.  494,  139  SW  741;  Powers  v. 
Com.,  114  Ky.  237.  70  SW  644,  1050, 
24  KyL  1007,  1186,  71  SW  494,  24 
KyL   1360, 

Mo. — State  v.  Sassaman.  214  Mo. 
695,  114  SW  590;  SUte  v.  McAfee,  148 
Mo,  370,  60  SW  82;  State  v.  Harkins, 
100    Mo.    668,    18    SW    830. 

Nev. — SUte  v.  Bronzo,  30  Nev.  311, 

95  P  1001. 
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in  the  progress  of  the  cause  were 

N.  J.— State  V.  Unsworth,  85  N,  J. 
L..  227,  88  A  1097  [aff  84  N.  J.  L..  22, 
M  A  64]. 

N.  C. — State  v.  McDraughon,  168 
N.  C.  131,  88  SB  181:  State  v.  Bald- 
win. 162  N.  C.  822,  68  SB  148. 

N.  D. — State  v.  Gordon,  32  N.  D. 
Jl,  156  NW  59. 

Oh. — Boxers  y.  8t»t«,  12  Oh.  Cir. 
Ct.  289 

bkl.— Bdwards  v.  State,  9  Okl.  Cr. 
S0«,  181  P  956.  44  LRANB  701;  Over- 
ton V.  State,  7  Okl.  Cr.  208,  114  P 
1132,  12$  P  175  Iwrit  of  error  den 
2Se  U.  S.  31,  85  set  14,  5»  Li.  «d. 
lit]. 

Or. — Cranor  t.  Albany,  48  Cft.  144, 
71  P  1042. 

Porto  Rico. — P.eo.  v.  Rivera,  9  Por- 
to  Rico   454.      V 

S.  C. — State  v*.  Bdens,  88  S.  C.  302, 
70  SB  609. 

8.  D. — State  v.  Squirrel  Coat,  32  S. 
D.  569,  143  NW  958;  State  v.  Rash,  27 
S.  D.  185.  180  NW  91,  AnnCaslOlSO 
656. 

Tex. — ^Nevland  y.  State,  79  Tex.  Cr. 

662,  187  SW  196;  Brewster  v.  State, 
(Cr.)  165  SW  224;  Hahn  v.  State,  73 
Tex.  Cr.  409,  165  SW  218;  Thomas 
y.  State,  (Cr.)  162  SW  927;  Weather- 
ford  V.  State.  (Cr.)  152  SW  926; 
WlUlama  v.  SUte,  66  Tex.  Cr.  348, 
147  SW  571;  Banks  v.  State,  62  Tex. 
Cr.  562,  138  SW  406;  Groves  v.  SUte, 
67  Tex.  Cr.  187,  122  SW  258;  Norrls 
v.  SUte,  62  Tex.  Cr.  166,  106  SW  136; 
Relnhard  v.  State,  52  Tex.  Cr.  69,  106 
SW  128;  Bennett  v.  State,  (Cr.)  92 
SW  417;  Ozoe  v.  State,  (Ch-.)  84  SW 
698. 

Utah. — ^American  Fork  City  v. 
Charlier,   48  Utah   231,  134  P  739. 

Wyo. — HcGlnnls  v.  State,  16  Wyo. 
72,   96   P  625. 

And  see  cases  Infra  note  31. 

31.  U.  S.— Maxey  v.  V.  8.,  207  Fed. 
327,  126  CCA.  77;  Thompson  v.  U.  S., 
202  Fed.  401,  120  CCA  675,  47  UlANS 
206;  U.  8.  v.  Marrln,  169  Fed.  767 
[aft  167  Fed.  961,  93  CCA  351,  and 
certiorari  den  i/ii  U.  S.  719,  32  SCt 
623,  66  tb  ed.  629)  (that  Indictment 
truthfully  states  facta). 

Ala.— Davis  v.  State,  141  Ala.  84,  37 
8  454,  109  AmSR  19:  Hall  v.  State, 
134  Ala.  90,  32  S  750;  Dennlson  v. 
State,  (A.)  72  S  589;  Wiley  v.  State, 
10  Ala.  A.  249.  65  S  204;  Bonb  V. 
State,  8  Ala.  A.  59.  62  S  455;  Harris  v. 
State,  4  Ala.  A.  51,  68  S  759. 

Ark. — ValAntlne  v.  State,  103  Ark. 
594.  169  SW  26;  Blackshare  v.  State, 
91  Ark.  548,  128  SW  549,  140  AmSR 
144;  Reeves  v.  State,  84  Ark.  569, 
106   SW   945. 

Cal. — Peo.  V.  Russell,  156  Cal.  450, 
105  P  416;  Peo.  v.  CHark,  151  Cal.  200, 
90  P  549:  Peo.  v.  Moran.  144  Cal.  48. 
77  P  777;  Peo.  v.  Buckley,  148  Cal. 
375.  77  P  169;  Peo.  v.  Holmes,  118 
Cal.  444,  50  P  675:  Peo.  v.  Ludwig, 
118  Cal.  328,  50  P  426;  Peo.  v.  Bums, 
27  Ol.  A.  227,  149  P  605;  Peo.  v.  HUl, 
20  Cal.  A.  407,  129  P  475;  Peo.  v. 
Peter,  20  Ctel.  A.  161,  128  P  415; 
Peo.  v.  Burke,  18  Cal.  A.  72,  122  P 
435;    Peo.    V.    Mullaley,    16    Cal.    A. 

44,  116  P  88;  Peo.  v.  Hutchlngs,  8 
Cal.  A.  550,  97  P  325. 

D.  C— Ledrlck  v.  U.  8.,  42  App. 
384',  Raymond  v.  U.  S.,  26  App.  260; 
Lanckton  v.  U.  8.,  18  App.  348. 

Fla. — Mendenhall  v.  State,  71  Fla. 
652,  72  S  202;  (Mtts  v.  SUte,  64  Fla. 
21,  45  S  491:  Jones  v.  SUte,  44  Fla. 
74.  32  S  793;  Oass  v.  State,  44  Fla.  70, 
32  S  109. 

Ida.— SUte  v.  Lottrldge,  29  Ida. 
58,  165  P  487;  State  v.  O'Brien..  13 
Ida.  112,  88  P  425;  SUte  v.  Suttles, 
13  Ida.  88.  88  P  238. 

111. — Peo.    v.    Pennington,    267    111. 

45.  107  NB  871;  Peo.  v.  Ellsworth,  261 
III.  275,  103  NE  1006;  Peo.  v,  Zlot- 
nlcki,  246  ni.  186,  92  NE  813;  John- 
son V.  Peo.,  197  III.  48.  64  NE  286; 
Peo.  V.  Moser,  176  111.  A.  625;  Kano- 
rowskl  V.  Peo..  113  111.  A.  468. 

Ind. — NIswonger  v.  State,   179  Ind. 

663,  102    NE   136,   46   LRAN8   1;   Ha 


r^nlar  and  free 

lone  V.  SUte,  179  Ind.  184,  100  NE 
667;  Donahue  v.  State,  165  Ind.  148, 
74  NE  996;  SUte  v.  Patton,  159  Ind. 
248,  64  NB  860;  Messenger  v.  State, 
162  Ind.  227,  52  NB  147;  Ford  v.  SUte, 
112  Ind.  873,  14  NE  241;  Johns  v. 
SUte,  104  Ind.  567,  4  NE  163;  Shoft- 
ner  v.  State,  93  Ind.  519;  Parker  v. 
SUte,  78  Ind.  259;  Beard  v.  SUte, 
57  Ind.  8;  Morris  v.  StaU,  1  Blackf. 
37;  Herron  v.  SUte,  17  Ind.  A.  161, 
46   NE  640. 

Ind.  T. — Gardner  v.  U.  S.,  5  Ind.  T. 
160,  82  SW  704. 

Iowa:— State  y.  Wilson,  166  Iowa 
309.  144  NW  47,  147  NW  739;  SUte 
v.  Gregory,  148  Iowa  162,  127  NW 
1008;  SUte  v.  Smith,  137  Iowa  5,  114 
NW  658;  SUte  v.  Smith,  124  Iowa 
384,  100  NW  40;  SUte  V.  Bone.  114 
Iowa  537,  87  NW  507;  SUte  V.  Braniff, 
76  Iowa  291,  41  NW  21;  SUte  v. 
Kraner.  74  Iowa  760,  38  NW  382; 
SUte  V.  Smith,  74  Iowa  580,  38  NW 
492;  Sharp  v.  SUte,  2  Iowa  464. 

Kan. — SUte  v.  Scott,  1  Kan.  A. 
>748,  42  P  264. 

Ky. — Broadway,  etc..  Bridge  Co.  y. 
Com.,  173  Ky.  166,  190  SW  715;  Par- 
rlsh  V.  Com.,  123  SW  339;  Herr  v. 
Com.,  91  SW  666,  28  KvL  1131;  Ison 
V.  Com.,  66  SW  184,  23  KyL  11805; 
Vinegar  v.  Com.,  104  Ky.  106,  46  SW 
610,  20  KyLi  412;  Vaughn  v.  Com.,  23 
SW  371,  15  KyL  266;  Simmons  v. 
Com..  18  SW  534,  IS  KyL.  839;  Smith 
V.  Com.,   11  SW  778,   11  KyL  218. 

La. — SUte  v.  Ashworth,  189  La. 
590,  71  S  860  (Inquest  by  deputy 
coroner);  SUte  v.  Hawthorn,  134  La. 
979,  64  S  873;  SUte  v.  Rabb,  130  La. 
370,  67  8  1008;  State  v.  McCrocklin, 
130  La.  106,  67  S  645;  SUte  v.  Oterl. 
128  La.  939,  55  'S  682,  AnnC:a8l912C 
878;  SUte  V.  Boasberg,  124  La.  289, 
60  S  162;  SUte  v.  Qrlggsby,  117  La. 
1046,  42  S  497;  SUte  v.  Michel,  111 
La.  434,  36  S  629;  State  v.  Oulton.  51 
La.  Ann.  155,  24  S  784. 

Mich.— Peo.  v.  Fisher,  144  Mich. 
570,  108  NW  280;  Murphy  y.  Walters, 
34  Mich.   180. 

Miss. — Brumfleld  v.  SUte,  102  Miss. 
610,  69  S  849.  921;  Dyson  v.  SUte,  26 
Miss.  362.  Compare  Hatton  v.  SUte, 
92  Miss.  661.  46  S  708  (where  the 
court  would  not  assume  that  proceed- 
ings before  a  Justice  were  within  the 
period  of  limiUtion). 

Mo. — State  v.  Pace,  269  Mo.  681, 
192  SW  428;  SUte  v.  Elschinger,  223 
Mo.  53,  122  SW  691;  SUte  v.  Walker, 
167  Mo.  366,  67  SW  228;  State  v. 
Wear,  145  Mo.  162.  46  SW  1099:  SUte 
v.  Athanas,  150  Mo.  A.  588,  131  SW 
373 

Ifont. — SUte  v.  Sloan,  36  Mont.  367, 
89  P  829;  SUte  v.  Lu  Sing,  34  Mont. 
31,  85  P  521,  9  AnnCas  844. 

Nebr.— Aabel  v.  State,  86  Nebr.  711. 
126  NW  316,  136  AmSR  719;  Lelby  v. 
SUte.  79  Nebr.  485,  113  NW  125; 
Smith  V.  State,  4  Nebr.  277. 

Nev. — State  v.  Williams,  31  Nev. 
360.   102  P  974. 

N.  H— State  v.  Danforth.  73  N.  H. 

215.  60  A  839,  111  AmSR  600,  6  Ann 
Cas  557. 

N.  J.— State  v.  Kysllka.  84  N.  J.  L. 
6,  87  A  79  [atr  85  N.  J.  L.  712,  90  A 
3091. 

N.  M. — ^Terr.  v.  Herrera,  11  N.  H. 
129,  6<  P  523;  Terr.  v.  Webb.  2  N.  M. 
147. 

N.  T. — Peo.  y.  Hosier,  132  App.  Dlv. 
146.  116  NTS  911  [afr  196  N.  T.  506 
mem,  89  NE  1107  mem]:  Peo.  v.  Spier, 
120  App.  Dlv.  7S6,  105  NTS  741;  Peo. 
V.  Smith,  114  App.  Dlv.  613,  100  NTS 
259,  20  N.  T.  Cfr.  307  [app  dlsm  187 
N.  T.  557  mam,  80  NE  1116  mem]. 

N.  C— SUte  V.  Bailey.  162  N.  C. 
683,  77  SE  701;  State  v.  Lance,  149 
N.  C.  551,  63  SE  198:  State  v.  Sea- 
born, 15  N.  C.  305. 

N.    D.— State  V.   Wright,   20   N.   D. 

216,  126  NW  1023,  AnnCas1912C  795. 
Oh.— Ryan  v.  SUte,  30  Oh.  Clr.  Ct 

306. 

Okl. — ^Pace  v.  SUte,  13  Okl.  Cr.  680, 
165    r    1160;   Chappelear   v.    SUte,   10 


from  error."    In  order  to  overcoime  sneh  presump- 


Okl.  Cr.  392,  136  P  978;  SUrk  v.  SUte. 
10  Okl.  Cr.  177,  135  P  441;  Hess  v. 
State,  9  Okl.  Cr.  616.  132  P  606;  Ed- 
wards v.  State,  9  Okl.  Cr.  396,  131  P 
956,  44  LRANS  701;  Lyons  v.  SUte, 
6  Okl.  Cr.  681,  120  P  666;  Dalton  v. 
SUte,  6  Okl.  Cr.  368,  118  P  1001; 
Klllough  v.  State,  6  Okl.  Cr.  311, 
118  P  620l  Jolly  v.  State,  5  Okl.  Cr. 
301,  115  P  124;  Price  y.  SUte,  5  Okl. 
Cr.  147,  113  P  1061;  Beatty  v.  SUte, 
5  Okl.  Cr.  106,  113  P  237;  Moody  v. 
U.  8.,  2  Okl.  Cr.  662.  103  P  862, 
1039.  But  compare  Hyde  v.  Terr., 
8  Okl.  59,  56  P  848  (holding  that  In 
civil  cases  all  presumptions  are  in 
favor  of  the  regularity  of  the  pro- 
ceedings of  the  trial  court,  and  error 
must  be  made  to  appear  aiBrmatlvely 
before  a  cause  will  be  reversed,  while 
in  criminal  causes  the  presumptions 
are  In  favor  of  accused,  and  a  cause 
will  be  reversed  unless  It  appears  af- 
firmatively that  all  things  required 
to  be  done  were  done  regularly); 
Jones  y.  Terr.,  4  Okl.  45,  43  P  1072 
(holding  that  where  the  whole  record 
is  before  the  court,  no  presumptions 
can  be  entertained  in  favor  of  the 
regularity  of  the  proceedings,  where 
from  the  record  It  does  not  affirma- 
tively appear  that  essential  require- 
menU  ha«p  been  compiled  with  in  the 
trial  court). 

Or. — SUte  y.  Osborne^  64  Or.  889, 
103  P  62,  20  AnnCSas  627;  SUte  v. 
Jennings,  48  Or.  483,  87  P  524,  89  P 
421. 

Pa. — Com.  v.  Ramsey,  42  Pa.  Super. 
26;  Com.  v.  Jadwln,  2  LTNS  18. 

Philippine.— U.    8.    v.    LabUI,    27 

20 
15- 
9 
9 
9 
9 
9 
» 
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PhlUppine  82. 
EVrto 


Rico. — ^Peo.    v.    Gillies, 
Porto   Rico   467;    Ex   p.   Arroyo, 
Porto    Rico    119;    Peo.    y.    Munoa, 
Porto  Rico  481:   Peo.  y.  Bonhome, 
Porto    Rico    479;    Peo.    v.    Munos, 
Porto    Rico    473;    Peo.    v.    Munos, 
Porto    Rico    420;    Peo.    y.    Armals, 
Porto    Rico    417;    Peo.    v.    Agralt, 
Porto   Rico   412;   Peo.   v.   ArnetU, 
Porto  Rico  20;  Peo.  v.  GarcU,  3  Fort» 
Rico  261. 

R.  I. — State  v.  Hunt,  26  R.  L  76, 
54  A  937. 

S.  C. — State  V.  Edens,  88  S.  C.  302,. 
70  SB  609;  SUte  V.  Hunter,  82  S.  C. 
163,  63  SE  685. 

S.  D. — SUte  y.  Johnson,  24  8.  D. 
590,  124  NW  847;  SUte  v.  Sutterfleld, 
22  S.  D.  684,  119  NW  648;  Chamber- 
lain y.  Putnam,  10  S.  D.  360,  73  NW 
201. 

Tenn. — ^Bennett   v.    SUte,    2    Terg.- 
472. 

Tex. — ^Jack    v.    State,    26    Tex.    1:. 
Wright  v.  SUte,  79  Tex.  Cr.  241,  187 
SW  884;  Woodward  v.  SUte,  76  Tex,. 
Cr.  97.   170  SW  309;  Lopes  v.  SUte,. 
73  Tex.  Cr.  624,  166  SW  154;  Perry  v. 
SUte,   69  Tex.   Cr.  644,   166   SW    263;. 
Berg    V.    SUte,    64    Tex.    Cr.    612,    142 
SW   884;    Ellington  v.   SUte,   63   Tex. 
Cr.  427,  140  SW  1101;  Zunago  v.  SUte, 
63  Tex.  Cr.   68,    138   SW  713,  AnnCas. 
191SD  666;   Hooper  v.    State,   62    Tex. 
Cr.  105,  136  SW  790;  South  v.  State. 
(Cr.)    135    SW    1177;    Forcy    v.    State, 
60     Tex.     Cr.     206.    131     SW    685,     32 
LRANS  327;  Oherke  v.  SUte,  69  Tex. 
Cr.  608,  128  SW  380:  Isaacs  v.  State. 
58  Tex.  Cr.  258,  126  SW  897;  Cardenas 
V.  State,   (Cr.)   124  SW  953;  Arnwine 
V.    State.    54    Tex.    Cr.    218.    114    SW 
796;    Beyers    v.    State,    (Cr.)    110    SW 
749;   Holloway   v.    State.   53   Tex.    Cr. - 
246.    110    SW    745:    Matlock    v.    State. 
52  Tex.  Cr.  544,  109  SW  198;  IngeraoU 
V.  State,   (Cr.)   100  SW  778:  (Jantwell  • 
V.   SUte,   47   Tex.  Cr.   611.  85  SW    19: 
Lane    v.    SUte,     (Cr.)    82    SW    1034; 
Oliver    v.    State,     (Cr.)     41    SW    623; 
Colter   V.   State,    37   Tex.    Cr.    284,    39 
SW  576;  Dates  v.  SUte,  (Cr.)   30  SW^ 
554. 

Va.— Mulllns  v.  (^m.,  115  Va.  945. 
79  SB  324. 

Wash. — State  v.  Garland,  66  Wash. 
666,    118    P   907:   SUte   v.   Fepoon,    62  ' 
Wash.  635.  114  P  449;  State  v.  Pack- 
enham.  40  Wash.  403,  82  P  697;  State- 


For  later  oases,  deyelopmeats  and  obaafsa  in  the  law  see  cumulative  Annotations,  same  title,  mge  and  note  number. 
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tion,  error  most  be  a£Bnnatively  ghown  by  the  rec- 
ord;" and  the  burden  of  so  showing  it  is  on  thi 
party,  nsnally  defendant,  complaining  of  the  er- 
ror,** or,  as  sometimes  stated,  the  burden  of  show- 
ing error  afiSrmatively  is  upon  appellant  **  or  plain- 
tiff in  error.** 

Limitatioiis  of  role.  The  presumptions  which  may 
be  indulged  on  appeal  are  generally  limited  to  those 
which  ynH  sustain  and  support  the  order  or  judg- 
ment, and  presumptions  will  not  be  indulged  for  the 
purpose  of  putting  the   trial   court  in   error   and 


T.  Van  Waters,  I(  Wash.  358,  78  P 
8S7;  SUte  v.  Melvern,  82  Wash.  7,  72 
P  489. 

W.  Va.— State  v.  Allen.  45  W.  Va. 
(5,  30  SB  209;  State  y.  Liowe,  21  W. 
Va.   782.  45  AmR   670. 

sa.  Ala. — Diamond  ▼.  State,  (A.) 
72  S  658  [certiorari  den  73  S  1003 
mem];  Jackson  \y.  State,  (A.)  67  S 
694. 

Ark. — Johnaon  v.  State,  76  Ark. 
427,  88  SW  905;  Howard  v.  State,  72 
Ark.  586.  82  SW  19S. 

Cal.— Peo.  T.  Harrla,  169  Cal.  63, 
146  F  520:  Peo.  v.  Gonzales,  6'  CaL 
Unrep.  Caa.  2(3,   66  P  804. 

Colo. — King  V.  Peo.,  64  Ctolo.  132, 
120  P  286:  Olano  v.  Peo.,  30  Colo. 
20.  69  P  504. 

D.  C— Lanckton  v.  U.  8.,  18  App. 
148. 

Fla. — Moore  v.  State,  69  Fla.  23, 
52  S  971;  Adams  v.  State,  66  Fla.  1, 
48  S  219;  Colson  v.  State,  61  Fla.  19, 
40  S  183. 

Ga. — Bheehan  t.  Augusta.  8  Oa.  A. 
539,  (9  SE  916. 

lud. — Woodward  v.  State,  174  Ind. 
743,  98  NB  169:  Qott  t.  State.  149  Ind. 
708.  49  NE  1106;  MiUes  v.  State,  149 
Ind.  607,  49  NE  894.  40  LRA  109. 

Iowa. — State  v.  Rohn,  140  Iowa  640, 
119  NW  88 

lUch.— Peo.  V.  McDowell,  68  Mich, 
229.  30  NW  68;  Peo.  T.  Scott.  56 
Mich.  154,  22  NW  274;  Turner  v.  Peo., 
33  Mich.  363. 

Mo.— State  V.  Taylor,  134  Mo.  109, 
35  SW  92 

Nebr.— Kurprewelt  T.  State,  S7 
Nebr.  713,  161  MW  172;  Black  v. 
SUte.  97  Nebr.  273.  149  NW  786; 
Hanks  T.  SUte,  88  Nebr.  464,  129  NW 
leil,  89  Nebr.  203,  130  NW  1037: 
Kennison  v.  State,  83  Nebr.  391,  119 
NW  768;  CoU  v.  State,  63  Nebr.  16, 
8t  NW  926. 

OU.— Jones  v.  Terr.,  4  Okl.  46,  43  P 
1072;  Pace  v.  State,  18  Okl.  Cr.  680, 
1(5  P  1160;  Cbappelear  v.  State,  10 
Okl.  Cr.  392,  136  P  978:  Anderson  v. 
State,  8  Okl.  Cr.  90.  126  P  840.  Ann 
CU1914C  314;  KlUough  v.  State,  6 
OU.  Cr.  811.  118  P  620. 

8.  D.— State  T.  Parks,  34  S.  D.  610. 
14»  NW  161. 

Wis.— Smlts  V.  State,  146  Wis.  601, 
139  MW  52S. 

[a]  Aa  tdtrauMn  skowlBr  of  ur- 
wr  is  M«ui*wd,  and  not  a  mere  show- 
lot  that  under  aome  olrcumatanoes 
there  mlcht  have  been  error.  Johnson 
T.  SUte,  76  Ark.  427.  88  SW  906. 

33^  Ala.— Noel  t.  SUte,  161  Ala. 
25.  49  8  334:  Cummins  v.  SUte,  68 
Ala.  387;  Dtamond  v.  SUte.  (A.)  78  S 
558  [certiorari  den  (Ala.)  73  8  1002 
mem];  Randall  v.  SUte,  14  Ala.  A. 
m,  72  8  214. 

Ark.— Owen  v^  SUte,  8<  Ark.  317, 
111  SW  46«. 

CkL— Peo.  V.  Koran.  144  Cal.  48,  77 
P  777;  Peo.  T.  Huff.  72  Cal.  117.  13 
P  1«8;  Peo.  V.  Lewis,  64  Cal.  401.  1  P 
4M;  Peo.  v.  Richmond.  29  Cal.  414; 
Peo.  T.  Hatch,   13  Cal.  A.   621,  109  P 

im. 

C«»lo. — Van  Wyk  v.  Peo.,  46  Colo.  1, 
M  P  1009.  _ 

Fla.— Smith  ▼.  SUte,  72  Fla.  449, 
i3  8  364;  Putnal  ▼.  SUte,  66  Fla.  86, 
47  8  864;  Liewls  ▼.  State,  66  Fla.  64, 
45  S  998;  Bryant  v.  SUte,  34  Fla.  291, 
»  S  177. 

Qa.— Dasher  v.  SUte,  113  Oa.  3,  38 
SE  348. 

HI.— Peo.  T.  Ellsworth.  261  111.  276, 
U>  NB  1096:   Peo.   T.  Well,   343   111. 


208,  80  NE  731.  134  AmSR  367;  John' 
son  V.  Peo.,   197  111.   48,'  64   NB  286. 

Ind. — Rowan  v.  SUte,  184  Ind.  399, 
111  NE  431;  Veatch  v.  State,  60  Ind. 
291;  Carrlck  t.  SUte,  18  Ind.  409. 

Iowa.— Stato  v.  Shelledy,  8  Iowa 
477. 

Kan. — State  v.  BSngllsb,  84  Kan. 
629,  9  P  761. 

Mass. — Com.  v.  Rivet,  206  Mass. 
464,  91  NE  877. 

Mich. — Peo.  V.  McDowell,  63  Mich. 
229,  SO  NW  68. 

Minn. — SUte  v.  Brown,  13  Minn. 
638. 

Miss.— McQulllen  v.  SUte,  16  Mlas. 
687. 

Mo. — SUte  V.  Sovem,  836  Mo.  680, 
126  SW  769;  SUte  v.  Cochran,  147  Mo. 
604.  49  SW  558. 

Nebr. — Coil  v.  SUte,  62  Nebr.  16,  86 
NW  926. 

Nev. — SUte  v.  Roderisas,  7  Nev. 
338:  SUte  v.  SUnley.  4  Nev;  71. 

N.  T.— Peo.  v.  Anhut,  168  App,  Dlv. 
B17,  148  NTS  7  [aff  213  N.  T.  643 
mem,  107  NB  1083  mem]. 

N.  C. — SUte  ir.  McDrauchon,  168  N. 

C.  131,  83  SB  181;  SUte  v.  Wilson, 
121  N.  C.  660,  28  SB  416;  SUte  V. 
Seaborn,  16  N.  C.  305. 

N.  D.— State  v.  Wriglit,  20  N.  D. 
216,  126  NW  1023,  Ann&Bl912C  796. 

Okl.— Smiley  v.  Terr.,  16  Okl.  814, 
81  P  433;  JoBsa  v.  Terr.,  4  Okl.  46, 
43  P  1072;  Penn  v.  SUte.  13  Okl.  Cr. 
367,  164  P  992. 

Or. — O'Kelly  v.  Terr.,  1  Or.    61. 

Pa. — Taylor  v.  Com.,  44  Pa.  131. 

Porto  Rico. — Peo.  y.  Rivera,  9  Porto 
Rico  464. 

8.  C. — SUte  V.  Seiffler,  94  8.  C.  117, 
77  SB  731;  SUte  v.  Olover,  91  S.  C. 
662,  76  SB  218. 

Tenn. — Brinkley  v.  SUte,  126  Tenn. 
371,   143  SW   1120. 

Tex. — Belts  v.  SUte,  71  Tex.  Cr. 
204.  169  SW  1069;  Norrls  v.  State,  62 
Tex.  Cr.  166,  106  SW  188;  Beard  v. 
State,  41  Tex.  Cr.  173.  63  8W  348; 
Micken  v.  SUte,  (Cr.)   30  SW  222. 

W.  Va. — SUte  v.  Tucker,  62  W.  Va. 
420,  44  SB  427;  SUte  V.  Henry,  61  W. 
Va.  283,  41  SB  439.       ' 

[a]  Bztent  of  budea^— (1)  The 
burden  rests  on  accused  to  see  that 
the  record  contains  a  complete  tran- 
script of  ao  much  of  the  proceedinss 
of  the  trial  court  as  is  sufBoient  to 
present  to  the  court  errors  com- 
plained of.  Rowan  V.  State,  184  Ind. 
399,  111  NE  431.  (2)  He  must  so 
save  and  present  the  alleged  er- 
roneous decision  in  the  record,  as  to 
exclude  every  reasonable  presump- 
tion in  favor  of  such  decision.  Clare 
V.  SUte.  68  Ind.  17. 

S4.  Ala. — Ex  p.  State.'  181  Ala.  4. 
61  S  68  [rev  7  Ala.  A.  43.  61  S  64]; 
Allsup  V.  State,  (A.)  72  S  599;  Cqok 
V.  State,  6  Ala.  A.  11,  69  S  519. 

Cal. — Peo.  V.  Russell,  166  Cal.  460, 
105  P  416. 

Mo. — State  v.  Devorss,  221  Mo.  469, 
120  SW  76;  State  v.  Arnewine,  136 
Mo.  130.  37  SW  799. 

N.  C— State  v.  Bailey,  162  N.  C. 
583,  77  SB  701. 

Pa. — Com.  V.  Sunderlin,  31  Pa. 
Siiper.  349, 

S.  D. — State  V.  Squirrel  Coat,  32  S. 

D.  569,  143  NW  958;  State  v.  Rash, 
27  S.  D.  186,  130  NW  91,  AnnCas 
191 3D  666. 

Tex. — Mosley  v.  State,  61  Tex.  Cr. 
294.  134  SW  148. 

35.  Danson  v.  State,  62  Fla.  29,  66 
S   677:    Johnson   v.    SUte,    1   Okl.    Ct. 


overturning  the  verdict  and  judgment.**  It  has  been 
held,  however,  that  presumptions  and  intendments 
will  not  be  indulged  against  defendant  in  order  to 
sustain  a  conviction.*' 

Matters  shown  by  record.  The  appellate  court 
will,  in  support  of  the  judgment,  draw  every  permis- 
sible inference  from  the  record,**  but  it  cannot  draw 
inferences  or  indulge  in  presumptions  contradictory 
to  the  record;*'  nor  will  it  presume  facts  not  con- 
tained in  a  record  purporting  to  be  complete.^" 

[$  3561]    b.    Ab  to  Paztienlar  Facts  or  Proceed- 

321,  97  P  1059.   18  AnnCas  300. 

ae.  Ala. — Palmer  v.  SUte,  165  Ala. 
129,  61  S  368;  Powell  v.  SUte,  5  Ala. 
A.  160.  69  S  828. 

Kan. — State  v.  Dureln,  70  Kan.  1. 
78  P  162.  16  LRANS  908,  70  Kan.  18, 
80  P  987  [att  208  U.  S.  613,  28,  SCt 
667,  62  L.  ed.  646], 

Mo. — State  V.  Wilson,  39  Mo.  A. 
187. 

Tex. — HcQIasaoA  v.  State,  38  Tex. 
Cr.  361,  43  SW  98. 

Vt.— State  V.  Smith,  71  Vt.  331,  45 
A  219. 

[a]  On  a  yle*  of  former  Jeopazdy 
defendant  must  establish  that  the 
former  trial  was  on  a  valid  indict- 
ment; this  will  not  be  presumed  for 
the  purplOse  of  overrulins  a  subse- 
quent conviction,  from  which  an  ap- 
peal Is  taken.  State  v.  Wilson,  39  Mo. 
A.  187. 

.  37.  In  re  Shull,  221  Mo.  623,  121 
SW  10,  11,  133  AmSR  496;  White  v. 
State,  68  Tex.  Cr.  147,  151  SW  826; 
Hartsell  v.  State,  66  Tex.  Cr.  389,  116 
SW  1169;  Brooks  v.  SUte,  65  Tex.  Cr. 
122,  113  SW  920. 

[a]  In  dataxniialiic  the  suflolsaoy 
of  the  evldeBoe  as  shown  by  the  rec- 
ord, no  presumptions  may  be  In- 
dulged aicalnst  accused.  Hartsell  v. 
SUte,  65  Tex.  Cr.  889.  116  SW  1169. 

38.  Vaughn  v.  State,  130  Ala.  18, 
80  B  (69;  Owens  v.  State,  46  Tex.  Cr. 
14,  79  SW  675;  Johnson  V.  State, 
(Tex.  Cr.)  65  SW  522. 

89.  Ala. — Edgar  v.  State,  183  Ala. 
36,  62  S  800:  Dean  v.  SUt^  149  Ala. 
34,  43  8  24;  Duncan  v.  SUte,  88  Ala. 
31,  7  S  104;  Harold  v.  State,  12  Ala. 
A.  74,  67  S  76^;  Brlgman  v.  SUte. 
8  Ala.  A.   400,  62   S   980. 

Iowa. — SUte  v.  Ross,  21  Iowa  467. 

Idu — State  v.  Carmouche,  141  lia. 
326,  76  S  68. 

Miss. — Stubbs  V.  State,  49  Miss. 
716;  Laura  v.  State.  26  Miss.  174. 

Mo. — State  V.  Eaton,  191  Mo.  151. 
89  SW  949;  State  v.  Doerries,  168  Mo. 
A.  324,  163  SW  1062. 

S.  C. — State  V.  Johnson,  62  S.  C. 
505,  30  SB  692. 

Tex. — Qherke  v.  State,  69  Tex.  Cr. 
608,  128  SW  380;  Essary  v.  State,  63 
Tex.  Cr.  696,  111  SW  927;  Rainey  v. 
State,  19  Tex.  A.  479;  McNeese  v. 
State,  19  Tex.  A.  48. 

[a]  Mule  ivpUed.— (n  Where  an 
indictment  was  lost  and  the  record 
sets  out  all  that  was  done,  it  cannot 
be  presumed  that  a  motion  for  sup- 
plying the  lost  record  was  Hied,  or 
that  any  Judgment  or  order  sup- 
plying It  was  made.  State  v.  Doer- 
ries, 168  Mo.  A.  324,  153  SW  1062. 
(2)  On  reviewing  an  objection  that 
the  indictment  was  not  read  to  the 
Jury  before  the  introduction  of  the 
state's  evidence,  as  expressly  re-  ' 
quired  by  statute,  the  court  of  ap- 
peals cannot  presume,  in  the  absence 
of  a  showing  to  that  effect,  that  the 
evidence  was  reintroduced  after  the 
reading.  Essary  v.  State,  53  Tex. 
Cr.  696,  111  SW  927. 

[b]  Waiver  of  motloii. — ^The  ap- 
pellate court  win  presume  a  motion 
waived  where  the  record  shows  no 
decision  or  refusal  to  decide  there- 
on. State  V.  Ross.  21  Iowa  467; 
Isaacs  V.  State,  48  Miss.  234. 

'  Wliat  mturt  appear  of  reooid  see 
supra    99    3385-3470. 

40.  Toutaey  v.  U.  S..  97  Fed.  937, 
38  CCA  562  [rev  91  Fed.  864]:  State 
V.  Dunnegan,  258  Mo.  373.  167  RW 
497;    State    v.    Mitchell,    199   Mo.    105, 
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inga — (1)  In  QeneraL  The  rale  as  to  the  preaomp- 
tion  of  the  regularity  of  judicial  proceedings  has 
beeh  applied  to  the  complaint/'  the  warrant,*'  and 
the  preliminary  examination  and  commitment;*'  to 
the  selection,  summoning,  svearing,  and  organiza- 
tion of  the  grand  jury;**  to  the  submission  of  the 
indictment  to  the  grand  jury;*'  to  their  action  in 
finding  the  indictment;*'  to  its  return  and  present- 


ment in  court  ;*^  and  to  the  propriety  of  an  indiet- 
tnent  as  the  proper  mode  of  accusation.*"  This  role 
has  also  been  applied  to  the  fact  of  the  indictment 
or  information  being  based  on  legal  and  sufficient 
evidence,**  to  the  sufficiency  of  the  indictment  or  in- 
formation as  charging  a  crime  of  which  the  court  ■ 
had  jurisdiction,*"  to  the  existence  of  other  facts  es- 
sential to  its  validity,'^  to  the  correctness  of  the 


>7  SW  (61,  S  AnnCas  749;  State  v. 
Hurst,  123  Mo.  A.  3S,  9»  SW  820; 
Bills  V.  State,  59  Tex.  Cr.  826,  130 
SW  170:  Bills  V.  State,  55  Tex.  Cr. 
541,  117  SW  835. 

ta]  Snppljrlnr  omlaaloiiav— Infer- 
ences will  not  be  indulged  In  to 
supply  omissions  In  a  bill  of  excep- 
tions, in  order  to  warrant  a  reversal. 
Harris  v.  State,  67  Tex.  Cr.  261.  148 
SW  1074;  Oliver  v.  State,  65  Tex. 
Cr.  150,  144  SW  604:  Lively  v.  State, 
(Tex.  Cr.)  72  SW  893;  McGlasson  v. 
State,  38  Tex.  Cr.  .351,  43   SW  93. 

41.  Peo.  v.  Rivera,  19  Porto  Rico 
1084;  State  v.  Pratt.  21  S.  D.  305, 
112  NW  162;  Griffin  v.  SUte,  54  Tex. 
Cr.  374,  112  SW  1066;  Taylor  V.  State, 
44  Tex.  Cr.  437,  72  SW  181. 

48.  Com.  V.  Conlln,  184  Mass.  195, 
68  NB  207;  Com.  v.  Brusle,  145  Mass. 
117,  13  NE  378:  Peo.  v.  Whipple,  108 
Mich.  587,  66  NW  490;  Peo.'  v.  Cald- 
well, 107  Mich.  <74,  65  NW  213; 
Lelby  v.  State,  79  Nebr.  485,  113  NW 
125  (that  warrant  of  commitment 
conformed  to  law);  Orimshaw  v.. 
State,  98  Wis.  612,  74  NW  375  (that 
warrant  was  issued  by  the  clerk  un- 
der direction  of  the  court). 

4&  (^1. — Peo.  V.  Jackson,  138  C!al. 
462,  71  P  666;  Peo.  v.  Williams,  84 
Cal.  616,  24  F  145;  Peo.  v.  Ronsse, 
26  Cal.  A.  100,  146  P  66;  Peo.  v.  Mul- 
laley,  16  Cal.  A.  44,  116  P  88;  Peo. 
V.  Gregory,  8  Cal.  A.  738,  97  P  912. 

Ida. — State  v.  Yturaspe,  22  Ida. 
360,  126  P  802. 

Ind. — ^Adams  v.  State,  48  Ind.  212. 

Kan. — McLAUKhlin  v*.  State,  10 
Kan.  581. 

Mich.— Peo.  V.  Stockwell,  135  Mich. 
341,  97  NW  765. 

Philippine.— U.  S.  V.  Ago-Chl,  6 
Philippine   227. 

[a]  meooyiilwnine  -r- (1 )  It  will  be 
presumed  in  favor  of  the  validity  of 
a  recosnlsahce  taken  by  a  justice  of 
the  peace  that  the  case  was  one  not 
within  the  justice's  jurisdiction.  Mc- 
laughlin V.  State,  10  Kan.  681. 
(2)  Where  a  recognizance  was  taken 
by  a  justice  of  the  peace  for  de- 
fendant's appearance  at  a  subsequent 
day,  it  would  be  presumed  that  it 
was  entered  Into  by  the  justice's  or- 
der, although  such  fact  did  not  ap- 
pear from  the  record.  Adams  v. 
State,   48   Ind.    212. 

44.  U.  S.— May  v.  U.  S.,  199  Fed. 
63,  117  CCA  431. 

Ala.— Logan  v.  State,  149  Ala.  11, 
48  S  10;  Ou-wlle  v.  State,  39  S  220 
(that  jurors  possepsed  legal  qualifi- 
cations); Hall  V.  State,  134  Ala.  90, 
32  S  750;  Lumpkin  v.  State,  68  Alu. 
56  (that  legal  oath  was  adminis- 
tered); Bone  V.  State,  8  Ala.  A.  59, 
62  S  455. 

Ark. — Frame  v.  State,  73  Ark.  601, 
84  SW  711;  Howard  V.  State,  72  Ark. 
586,  82  SW  196. 

Colo. — Parker  v.  Peo.,  18  Colo.  166, 
21  P  1120,  4  LRA  803. 

Ga. — Orlnad  v.  State,  34  Ga.  270; 
Zelgler  v.  State,  2  Ga.  A.  632,  68  SB 
1066  (that  balllfC  of  grand  jury  was 
sworn). 

Hawaii. — Orlemon  v.  Terr.,  18 
Hawaii   413. 

111.— Peo.  V.  KroU,  259  111.  692,  102 
NB  1080;  Peo.  v.  Nail,  242  111.  284,  89 
NE  1012;' Williams  t.  Peo.,  64  111. 
422 

Ind.— Rinkard  v.  State,  167  Ind. 
534,  62  NB  14;  O'Brien  v.  State,  125 
Ind.  38,  26  NE  137,  9  LRA  323; 
Powers  V.  State,  87  Ind.  144;  Cover- 
dale  V.  State.  60  Ind.  306;  Kensler  v. 
State,   60  Ind.  229;  Long  v.   State,  46 


Ind.  582;  Bell  v.  State,  42  Ind.  336; 
Hudson  V.  State,  1  Blackf.  317  (that 
legal  oaths  were  administered). 

Iowa.— State  v.  Glbbs,  39  Iowa  318. 

Ky. — Simmons  v.  (Torn.,  18  SW  634, 
13   KyL  839. 

La.— State  v.  Dorr.  139  La.  277,  71 
S  509;  State  v.  Harp,  133  La.  1007, 
63  S  500;  State  v.  Broussard,  113 
La.  884,  63  S  390;  State  v.  Taswell, 
30  La.  Ann.  884. 

Mass. — Jeffries  v.  Com.,  12  Allen 
145. 

Mich.— Peo.  V.  Relgel,  120  Mich.  78, 
78  NW  1017. 

Miss. — Posey  v.  State,  86  Miss.  141, 
38  a  324,  4  AnnCas  221  (excusing 
grand  juror  after  Impaneling);  Chase 
V.  State,  46  Miss.  683. 

Mo. — State  V.  Brown,  119  Mo.  627, 
24  SW  1027,  25  SW  200;  State  v. 
Vaughn,  132  Mo.  A.  135,  112  SW  728. 

N.  J. — State  V.  Codington,  80  N.  J. 
L.  496.  78  A  743  [aff  82  N.  J.  L.  728, 
86  A  11861. 

N.  C.--State  V.  Perry,  122  N.  C 
1018,  29  SB  384. 

Oh. — State  V.  Thomas,  61  Oh.  St. 
444,  66  NE  276,  48  LRA  459;  Wil- 
liams V.  State,  Wright  42. 

Pa. — Cora.  V.  Smith,  4  Pa.  Super.  1. 

Tenn. — Zachary  v.  State,  7  Baxt.  1; 
Galvln  V.  State,  6  Cteldw.  283. 

Tex. — Fowler  y.  State,  71  Tex,  Cr. 
1,  168  SW  1117. 

W.  Va. — Sbite  v.  Hoke,  76  W.  Va. 
36,  84  SB  1064;  State  v.  Tucker,  62 
W.   Va.   420.   44    SE   427. 

[a]  W&er*  tbs  oosrt  snianoiMd  » 
special  gnuid  jozy  under  a  statute 
empowering  It  to  do  so  on  a  certain 
contingency,  the  presumption  >l8  that 
the  contingency  happened,  where  the 
record  is  silent  and  no  showing  Is 
made  to  the  contrary.  Battle  v. 
State,  54  Ala.  93;  Freel  v.  State,  21 
Ark.  212;  State  v.  Overstreet,  128  Ho. 
470,   31   SW   35. 

[b]  On  ashing  vealzet.— Reynolds  v. 
State,  1  Ala.  A.  24,  65  S  1016;  Fowler 
V.  State,  71  Tex.  (ir.  1,  168  SW  1117; 
Washington  v.  State,  66  Tex.  Cr.  860, 
147   SW  276. 

[o]  SweaHar. — (1)  It  cannot  be 
presumed  that  the  grand  jury  was 
sworn  from  the  statement  that  It 
was  impaneled  (State  v.  Hurst,  123 
Mo.  A.  39,  99  SW  820),  (2)  or  from 
the  fact  that  the  court  charged  and 
sent  them  to  their  labors,  and  would 
not  have  overlooked  so  Important  a 
feature  as  the  administration  of  the 
oath   (State  v.  Hurst,  supra). 

48.  Bedford  v.  State,  2  Swan 
(Tenn.)  72. 

48.  Ala. — State  V.  Lassley,  7  Port. 
626. 

D.  C. — Lanckton  v.  U.  8.,  18  App. 
848. 

Fla. — ^Ferrell  v.  State.  45  Fla.  26, 
34  S  220 

111. — Peo.  '  V.  Bladek,  269  111.  69, 
102  NB  243;  Peo.  v.  McC!auley,  266 
Til.  504,  100  NE  182. 

Mass. — Cotn.  v.  Wood,  4  Gray  11. 

N.  T. — ^Peo.  V.  Baldwin,  139  App. 
Div.  404,  124  NTS  433. 

N.  C— State  V.  Perry,  122  N.  C 
1018.  29  SB  384. 

Okl.— Hopkins  v.  State,  4  Okl.  Cr. 
194,  108  P  420,  111  P  947. 

Va. — Price  v.  Com.,  21  Gratt.  (62 
Va.)   846. 

[a]  Tlras,  where  an  Indictment  Is 
duly  returned  as  a  true  bill,  properly 
Indorsed  and  with  the  signature  of 
the  foreman,  the  presumption  Is  that 
It  was  regularly  found  on  sufUclent 
evidence,  with  due  deliberation,  and 
by    the    requisite    number    of    jurors. 


Hopkins  T.  State,  4  Okl.  Cr.  194.  108 
P  420,  111  P  947. 

47.  Fla.— Ferrell  v.  State,  45  Fla. 
26,  34  S  220. 

Ind. — Donahue  ▼.  State,  165  Indi 
148,  74  NB  996;  Heath  v.  State,  101 
Ind.  512;  WiUey  v.  State,  46  Ind. 
368. 

La. — State  v.  Mason,  82  La.  Ann. 
1018. 

Miss. — Qreeson  v.  State,  6  Miss. 
S3. 

N.  J. — State  v.  Davidson,  76  N.  J. 
L.  62,  66  A  945;  Bngeman  v.  State. 
54  N.  J.  L.  247,  23  A  676. 

N.  Y. — Brotherton  v.  Peo.,  75  N.  T. 
169. 

N.  C — State  V.  Bordeaux.  93  N.  C. 
660. 

What  the  leeorA  most  sh«w  •■  t* 
Huffing  and  preaentaMat  of  the  im- 
diotmemt  see   supra   tt   3398-3395. 

48.  Ritchie  V.  Terr.,  9  Okl.  464. 
60  P  97. 

[a]  Tlras,  where  it  does  not  af- 
flrmatlvely  appear  from  the  record 
that  an  order  was  not  made  au- 
thorising the  trial  of  a  misdemeanor 
on  indictment,  under  a  statute  pro- 
viding that  misdemeanors  shall  be 
triable  on  an  Information,  but-  that 
a  judge  of  the  district  court  may 
order  any  particular  misdemeanor  to 
be  presented  to  the  grand  jury,  and. 
In  case  of  such  order  being  made,  the 
misdemeanor  shall  be  triable  on  in- 
dictment, such  order  will,  on  appeal, 
be  presumed  to  have  been  made. 
Ritchie  v.  Terr.,  9  Okl.  464,  60  P 
97. 

40.  State  V.  Lawson,  239  Mo.  691. 
146  SW  92;  State  v.  Rasco,  239  Mo. 
585.  144  SW  449;  Peo.  v.  Glen,  173 
N.  T.  395,  66  NB  112  [afl(  64  App.  Div. 
167,  71  NYS  893,  15  N.  T.  Cr.  547]; 
Peo.  v.  Bosch,  6  Porto  Rico  203. 

[a]  OvsrooBtBf  presniBptlon.— 
The  fact  that  the  record  contains  no 
Indorsement  of  the  names  of  wit- 
nesses upon  an  indictment,  as  re- 
quired by  statute,  will  not  overcome 
the  presumption  that  the  indictment 
was  based  on  legal  and  sufficient  evi- 
dence, and  not  on  affidavits  charging 
defendant,  against  whom  the  indict- 
ment was  rendered,  with  the  commis- 
sion of  a  misdemeanor,  and  read  to 
the  grand  jury  by  the  judge  on  de- 
livering his  charge.  Peo.  v.  Glen,  173 
N.  Y.  395,  66  NE  112  [aff  64  App.  Div. 
167,  7i  NTS  898.  16  N.  T.  Cr.  547]. 

60.     Jennings  v.  State,  13  Kan.  80. 

Bl.  Ala. — Harrington  t.  State,  36 
Ala.  236. 

Cal.— Peo.  v.  McCurdy,  68  Cal.  676. 
10  P  207. 

Mo. — State  y.  Hendrix,  87  Mo.  A. 
17. 

Mont. — State  v.  Mansfield,  19  Mont. 
483.  48  P  898. 

S.  D. — State  v.  La  Croix,  8  8.  T>. 
369.  66  NW  944. 

W.  Va.— State  v.  Ball,  30  W.  Va. 
382.   4  SB  645. 

[a]  ninstzaUons. — It  will  be  pre- 
sumed, where  the  record  Is  silent: 
(1)  That  an  Information  was  not 
filed  until  a  preliminary  examination 
was  had  or  waived.  Peo.  v.  Ronsse. 
26  Cal.  A.  100.  146  F  "VS;  State  v. 
Mansfield,  19  Mont.  483,  48  P  898; 
State  V.  La  Croix,  8  S.  D.  869,  «C 
NW  944.  (2)  That  it  was  filed  sub- 
sequent to  the  commitment.  Peo.  v. 
McCurdy,  68  Cal.  576,  10  P  267. 

[b]  Oiurtody  of  aoonsed.— It  it  is 
necessary  to  the  validity  of  an  In- 
dictment that  accused  should  have 
been  in  custody,  and.  If  the  record  is 
silent  as   to  whether  he  was  or  not. 
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ropy  of  a  lost  indictment^**  to  the  indorsement  of 
the  names  of  the  witnesses  on  the  indictment  or 
information,"  to  mlinga  on  a  demurrer  or  motion 
to  qnash,**  to  service  of  the  indictment  ^  and  list 
of  jurors  *•  on  defendant,  to  the  propriety  of  a  sepa- 
rate or  a  joint  trial  of  persons  jointly  indicted,'^ 
and  to  the  appointment  of  connsel.'^  If  tlie  rec- 
ord shows  that  no  counsel  appeared  for  accused,  bnt 
fails  to  show  that  he  requested  one,  it  will  be  pre- 
sumed that  he  did  not,  and  that  he  waived  his  right 
to  counsel.**  ' 

Bemaite  »nd  oondnct  of  connsel.    In  the  absence 


of  a  contrary  showing  in  the  record  it  will  be  pre- 
sumed on  appeal  that  improper  nremarks  or  miscon- 
duct of  counsel,  which  are  complained  of,  did  not 
occur  ;«•  that,  if  they  did  occur,  they  were  not  im- 
proper;**  "that  the  ruling  of  the  trial  court  on  objec- 
tions to  such  remarks  or  conduct  was  correct;** 
and  that  the  jury  obeyed  the  court's  direction  to 
disregard  the  improper  remarks  or  argument.** 

[%  3562]  (2)  Arraignment  and  Pleas.  It  has 
been  held  that  an  arraignment  and  plea  will  be  pre- 
sumed, in  the  absence  of  a  showing  in  the  record  to 
the  contrary,**  or  where  no  question  relative  thereto 


it  win  b«  presumed  that  he  was  In 
castody.  HaninKton  t.  State,  S6  Ala. 
23C. 

[c]  Cluuve  of  datow — Where  an 
original  indictment  is  brought  before 
the  appellate  court,  and  It  appears 
upon  inspection  thereof  that  the  date 
of  the  year  in  which  the  offense  is 
charged  to  have  been  committed  has 
lieen  changed,  the  appellate  court,  in 
the  absence  of  anything  in  the  record 
to  show  when  the  change  was  made, 
will  presume  that  it  wa?  made  before 
the  flnding  of  the,  indictment.  State 
V.  Ball.  30  W.  Va.  382,  4  SB  845. 

sa.  State  V.  Strayer,  SS  W.  Va. 
<7S,  52  SE  862. 

to.    State   V.   Raaco,   239   Ho.    6S5, 

144  SW  449;  Bernelcer  v.  State,  40 
Nebr.  810.  59  NTV  372. 

M.  Ala. — Cheatham  ▼.  State,  69 
Ala.  40. 

Colo. — Laftey  v.  Peo.,  55  Colo.  676, 
138  P  lOSl. 

Ind. — Cboen  v.  State,  SS   Ind.  209. 

La.— State  v.  Atkins,  136  lA.  844, 
47  S  926  ^ 

Ud.— Jules  V.  State.  85  Hd.  SOS.  36 
A  1027. 

Mo.— State  v.  Ifartln,  230  Mo.  680, 
132  SW  595;  State  v.  Gordon.  196 
Mo.   181.    95    SW    420;    State   v.   Cole, 

145  Mo.  672.  47  SW  896. 

N.  J. — State  V.  Oreenwald,  66  N. 
J.  U  686,   50   A   440. 

N.  Y.— Peo.  V.  Canepi,,  181  N.  T. 
318.  74  NB  473  [rev  98  A^p.  Div.  879, 
87  NTS  773.  18  N.  T.  Cr.  848]. 

Wash. — State  v.  Humason.  5  Wash. 
499.  32  P  111. 

[a]  TIraa  (l)  where  a  demurrer 
and  motion  to  quash  are  overruled 
without  findings  as  to  the  facts  on 
which  they  are  based,  it  will  be  pre- 
sumed that  the  court  found  against 
(he  facts  alleged  in  the  demurrer  and 
motion.  State  Vr-  Humason.  5  Wash. 
499,  S2  P  111.  (2)  If  the  record  does 
not  contain  the  demurrer  it  will  be 
presumed  that  it  was  addressed  to 
the  whole  indictment,  so  that  over- 
ruling it  Is  not'  error  where  one  of 
the  counts  in  the  indictment  is  good. 
Cheatham  v.  State.  69  Ala.  40.  C3) 
Where  It  is  doubtful  from  the  record 
whether  a  bill  of  particulars  or  the 
indictment  was  demurred  to,  it  will 
be  (iresumed  to  have  been  the  former, 
where  an  amended  bill  of  particulars 
was  tiled,  demurrer  to  it  overruled, 
«nd  a  trial  and  conviction  had,  for 
the  reason  that  it  is  absurd  to  sup- 
pose that  a  trial  could  be  had  if  the 
indictment  had  been  overruled  on  de- 
murrer. Jules  V.  State.  85  Md.  306, 
38  A  1027. 

[b]  Fx««ajaptioB  that  matter 
VnOag. — Where,  on  error  from  the 
court  of  errors  and  appeals  to  the 
supreme  court,  the  record  shows  that 
a  mction  to  quash  an  indictment  re- 
moved into  the  supreme  court  on  cer- 
tiorari to  the  sessions  was  denied, 
but  does  not  show  that  the  indict- 
ment was  remitted  to  the  sessions, 
the  court  will  presume  that  tjie  mat- 
ter is  still  pending  in  the  supreme 
court.  State  v.  Greenwald,  66  N.  J. 
L-  (86,  SO  A  440. 

56.  Strickland  v.  State,  150  Ala.  1, 
«  8  188;  aarke  v.  State,  78  Ala.  4^4, 
»  AmR  45;  Washington  v.  State, 
«  Tei.  Cr.  360.  147  SW  276. 

SO.    Rash  V.   State.  61  Ala.   89. 

ST.  Palmer  v.  State.  (Ala.  A.)  73 
3  139  [certiorari  den  ^A.)  78  S  1001 


men];  State  v.  Watkins,  106  La.  380, 
31  S  10;  Hess  V.  State.  6  Oh.  5,  22 
AmD  767. 

[a]  Thus,  where-  the  supreme 
court  is  not  advised  t>f  the  facta  of 
the  case.  It  will  not  assume  the  ac- 
tion of  the  court  refusing  a  sever- 
ance to  have  been  erroneous.  State 
v.  Watkins.  106  La.   380,  31  S  10. 

[b]  Waiver  of  mottou. — Where 
the  record  does  not  show  that  any 
action  was  taken  on  a  motion  for  a 
Boverance,  it  will  be  presumed  that  it 
was  waived.  Graves  v.  State.  178 
Ala.    1.   59   S  584. 

58.  Colo.— Wilson  v.  Peo.,  3  Colo. 
326. 

La. — State  v.  Fontenot,  48  La.  Ann. 
283,  19  S  113;  State  v.  Kentuck.  8 
La.  Ann.  308  (that  assigned  counsel 
waa  duly  licensed). 
<  Mich. — Peo.  v.  Auerbach,  176  Mich. 
23,  141  NW  869,  AnnCasl915B  667 
(assistant  prosecuting  attorney). 

Mo.— State  V.  Wilson,  200  Mo.  23, 
•8   SW   08. 

Mont. — State  v.  Biggs,  46  Mont. 
400,  123  P  410  (associate  counsel  for 
state). 

Nebr. — Gk>Idsberry  v.  State,  92 
Nebr.  211,  137  NW  1116  (assistant 
prosecuting  attorney). 

N.  J.— State  V.  Heyer,  89  N.  J.  L. 
187    98  A  418 

S'.  D. — State  V.  Bailly,  29  8.  D.  688, 
137  NW  352. 

Wash. — State  v.  Kelch,  95  Wash. 
277,  163  P  767  (that  assigned  coun- 
sel had  sufficient  skill '  and  learning 
properly  to  defend). 

W.  Va.— State  v.  Kellison,  56  W. 
Va.  690,  47  SB  166 

[a]  Tbe  appointment  of  a  proa*- 
cntlng  attorney  (1)  pro  hac  vice  will 
be  presumed  regular  and  warranted 
by  the  facts,  where  the  record  is  si- 
lent. Wilson  V.  Peo..  3  Colo.  325; 
State  V.  Fontenot,  48  La.  Ann.  283,  19 
S  113;  State  v.  Bailly,  29  6.  D.  588, 
187  NW  362.  (2)  In  the  absence  of 
a  showing  to  the  contrary,  it  will  be 
presumed  that  one  appointed  special 
prosecuting  attorney  qualified  in  obe- 
dience to  statutory  provisions.  State 
v.  Wilson.  200  Mo.  23.  98  SW  68. 

[b]  Beqneat  for  oonnaal.— (1) 
Where  the  record  does  not  disclose 
whether  defendant  was  of  ability 
to  procure  counsel  or  requested  that 
counsel  be  aBsigned  to  him.  it  will 
be  assumed  that  he  failed  to  Invoke 
the  privilege.  State  v.  Heyer,  89  N. 
J.  L.  187.  98  A  413;  State  v.  Murphy, 
87  N.  J.  L.  615.  94  A  640.  (2)  Failure 
of  the  record  in  a  felony  case  to  show 
that  accused  had  assistance  of  coun- 
sel is  not  ground  for  new  trial,  if  it 
does  not  affirmatively  appear  that  he 
was  denied  the"  privilege  of  counsel. 
State  V.  Kellison,  66  W.  Va.  690.  47 
SE  166. 

69.  .  Cutts  V.  State,  54  Fla.  21,  45 
S  491;  State  v.  Raney,  63  N.  J.  L. 
363,  43  A  677.  See  also  supra  note 
58   [b]    (1). 

60.  State  v.  Schrum,  265  Mo.  273, 
164  SW  202;  State  v.  Ray,  166  N.  C. 
420,  81  SE  1087;  State  v.  Uren,  (S. 
D.)  162  NW  745. 

ei.  Ala. — Roden  v.  State,  (A.)  72 
S  605. 

Fla. — Baker  v.  State,  30  Fla.  41, 
11  S  492. 

~  Ind. — Adams  v.  State,  179  Ind.  44, 
99  NE  483. 

Iowa. — State  v.  (Cameron,  177  Iowa 


379,  158  NW  563  (statement  of  prose- 
cutor in  reply  to  opposing  argu- 
ment). 

Ky. — Janes  v.  Com.,  162  Ky.  862, 
172  SW  695;  Lawson  v.  Com.,  162 
Ky.  113,  168  SW  66. 

La. — State  v.  James  C^}unty,  117 
La.   419,   41  S  702.  • 

Tex. — Miller  v.  State,  47  Tex.  Cr. 
329,  83  SW  893. 

Vt.— State  V.  Turley,  87  Vt.  168, 
88  A  662. 

Wis.- Nicholls  V.  .State.  68  Wis. 
416.   32  NW  648,  60  AmR  870. 

[a]  nma  (1)  where  the  prosecut- 
ing attorney  used  such  language  in 
argument  regarding  accused's  de- 
fense that  it  .  might  be  construed 
either  as  an  improper  criticism  of 
the  charge  or  as  a  proper  criticism 
of  the  defense,  the  court  on  appeal 
will  adopt  the  latter  view.  Janes  v. 
Com.,  162  Ky.  362,  172  SW  695. 
(2)  Where  the  record  does  not  con- 
tain all  the  evidence.  It  will  be  pre- 
sumed that  counsel's  argument  waa 
within  the  evidence.  Roden  v.  State, 
(Ala.  A.)  72  S  605.  (3)  If  the  ob- 
jectionable statement  and  the  cir- 
cumstance under  which  it  was  itiade 
are  not  In  the  record.  It  may  be 
presumed  that  the  remark  was 
proper  under  the  circumstances. 
Nicholls  v.  State,  68  Wis.  416,  32  NW 
643,  (0  AmR  870. 

ea.  Colo. — Van  Wyk  v.  Peo.,  46 
Colo.  1,  99  P  1009. 

Fla. — Baker  v.  State,  30  Fla.  41, 
11  S    492. 

Ind. — Adams  v.  State,  179  Ind.  44, 
99  NB  483;  Livingston  v.  State.  141 
Ind.    131.    40    NE   684. 

Iowa. — State  v.  Leuhrsman,  123 
Iowa  476,  99  NW  140;  State  v.  Wood- 
ard,  84  Iowa  172.  60  NW  885;  State 
v.  Maynes.  61  Iowa  119,  15  NW  864. 

Ky. — Hoffman  v.  Com.,  134  Ky.  726, 
121  SW  690. 

La. — State  v.  Young,  114  La.  686, 
38  S  517. 

Mo. — State  v.  Butler,  258  Mo.  430, 
167  SW  509;  State  v.  Doyle,  107  Mo. 
86,  17  SW  571. 

N.  C— State  V.  RAy,  166  N.  C.  420, 
81  SB  1087. 

[a]  Thus  (1)  where  alleged  prej- 
udicial remarks  of  the  state  solici- 
tor were  shown  only  by  affidavits  on 
a  motion  for  new  trial,  the  supreme 
court  will  assume  that  the  judge 
administered  the  proi>er  correction. 
State  V.  Ray,  166  N.  C.  42.0,  81  SE 
1087.  (2)  Where  the  court  freely 
sustained  defendant's  objection  to  re- 
marks of  counsel  for  the  state,  and 
instructed  tlte  jury  that  they  must 
disregard  the  remarks,  it  w.ill  be  as- 
sumed that  the  actioi>  of  the  court 
was  sufficient  to  right  the  wrong  in 
the  absence  of  any  exception  thereto 
by  defendant.  State  v.  Butler,  258 
Mo.  430.  167  SW  609. 

[b]  Preramption  tbat  court  ad- 
moaialied  jnry. — Hoffman  v.  Com., 
134  Ky.  726,  121   SW  690. 

63.  Peo.  V.  Peeples.  32  Cal.  A. 
663,  162  P  653;  Peo.  v.  Ong  Git,  23 
Cal.  A.  148.  137  P  283;  Peo.  v.  Amer, 
8  Cal.  A.  137,  96  P  401;  State  v.  Mc- 
Clure,  159  Iowa  351,  140  NW  203. 

Frsnunptlon  tliat  jnry  followed  In- 
atrnotlona  generally  s;e  infra  !  3571. 

64.  Watts  v.  State,  (Ala.)  39  S 
455;  Peo.  V.  Davis,  197  111.  A.  629; 
Wood  V.  State.  4  Okl.  'Cr.  436,  112 
P  11,  46  LRANS  673;  Stack  V.  State, 
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was  made  in  the  trial  court;*'  and  that  such  ar- 
raignment or  a  waiver  thereof  "  may  be  presumed 
from  recitals  in  the  record  as  to  defendant's  ap- 
pearance in  person  or  by  counsel  and  participation 
in  the  proceedings  at  some 'stage  subsequent  to  the 
arraignment,*'  or  from  other  recitals  therein.^*  On 
the  other  hand,  it  has  been  held  that. an  arraign- 
ment and  plea  will  not  be  presumed,  where  the  rec- 
ord fails  to  show  it;*^  and  that  it  will  not  be  pre- 
sumed from  recitals  in  the  record  that  defendant  ap- 
peared and  that  a  jury  was  selected,  impaneled,  and 
sworn,'"  or  that  he  asked  for  a  continuance.''  It 
will  be  presumed  that  the  court  correctly  stated  to 
defendant  the  effect  of  a  plea  of  guilty,  unless  there 
is  positive  proof  in  the  record  to  the  contrary,'^ 
and  that  defendant,  in  making  such  plea,  under- 
.  stood  the  indictment  or  information  read  to  him.'* 

Former  jeopardy.  Where  the  record  does  not 
show  a  special  plea  of  former  jeopardy,  the  ap- 
pellate court  cannot  assume  that  such  a  plea  was 
interposed;'*  and  where  the  record  shows  no  action 
taken  on  such' a  plea,"  or  where  it  shows  no  verdict 
thereon,  and  the  bill  of  exceptions  does  not  show 
that  defendant  asked  the  court  to  instruct  the  jury 
thereon  or  that  this  was  refused,"  it  will  be  pre- 
snmed  that  issue  was  not  joined  on  such  plea.  It 
will  not  be  presumed  that  because  the  burden  of 
proof  was  on  defendant  to  establish  such  defense 
and  the  evidence  is  not  before  the  appellate  court. 


no  evidence  was  given  in  support  of  the  plea," 

Plea  in  abatement.  Where  it  does  not  affirma- 
tively appear  that  a  plea  in  abatement  was  filed  be- 
fore arraignment,  it  will  be  presumed  that  the  ac- 
tion of  the  court  in  striking  it  out  was  proper  be- 
cause it  was  not  filed  until  after  arraignment.'"  If, 
the  record  shows  that  the  plea  was  not  verified,  it 
will  be  presumed  that  the  court  refused  to  receive 
it  on  that  ground."  A  plea  in  abatement  will  be 
presumed  to  have  been  abandoned,  where  the  rec- 
ord does  not  show  any  action  of  the  trial  court  there- 
on.*" , 

Withdrawinc  and  reinstating  plea.  Where  defend- 
ant withdrew  a  plea  of  guilty  properly  made,  in  or- 
der to  move  to  dismiss  the  indictment,  which  mo- 
tion was  overruled,  it  will  be  presumed  that  thp 
plea  was  withdrawn  solely  for  the  purpose  of  the 
motion  and  that  it  was  reinstated,  although  the 
record  shows  no  formal  renewal.*^  The  action  of 
the  trial  court  in  denying  accused  leave  to  with- 
draw a  plea  of  guilty  and  to  defend  must  be  pre- 
sumed proper,  in  the  absence  of  a  bill  of  excep- 
tions containing  the  evidence  allowing  accused's 
right  to  withdraw.** 

[$  3563]  (3)  Organization  and  Jurisdiction  of 
Ooiut;  Venue.  The  legality  and  validity  of  the  or- 
ganization' of  the  trial  court  will  be  presumed;'^  and, 
in  the  absence  'of  any  showing  in  the  record  to  the 
contrary,  all  presumptions  will  be  made  in  favor  of 


2  Okl.  Cr.  697,  103  P  1068,  106  P 
320;  Marklnson  v.  State,  2  Okl.  Cr. 
823,  101  F  353;  Martlnei  v.  State,  69 
Tex.  Cr.  280.  15S  SW  886. 

[a]  SnooBtplat*  raoort.— Where 
the  record  nhows  that  defendant  re- 
fused to  be  arraigned,  but  the  record 
appears  on  Its  face  not  to  be  com- 
plete, the  court  will  not  presume 
that  on  defendant's  refusal  to  be  ar- 
raigned the  court  did  not  order  the 
entry  of  a  plea  of  not  guilty  or  that 
such  plea  was  not  in  fact  entered. 
Peo.  V.  Davis,  197  111'.  A.  629. 

6S.  Ilartlnes  v.  State.  69  Tez.  Cr. 
280,  153  SW  886  (under  Code  Cr. 
Proc.   [1911]  art  938). 

ee.  State  V.  Corwln.  161  Iowa  420, 
181  NW  659;  Wood  v.  State.  4  Okl. 
Cr.  43,  112  P  11,  45  LiRANS  678. 

07.  Ala.— Paris  v.  State,  86  Ala. 
282. 

111. — Peo.  v.  Pennington,  267  111.  46, 
107  NE  871. 

Ind. — Sohn  v.  State,  18  Ind.  889. 

Iowa. — State  y.  Corwln,  IBl  Iowa 
420,  181  NW  659;  State  v.  Pitkin, 
137  Iowa  22,  114  NW  550;  State  v. 
McCoombs,  13  Iowa  426. 

Mass. — EUenwood  v.  Com.,  10 
Mete.   222. 

Wash. — State  v.  Quinn,  56  Wash. 
295,  106  P  818. 

[a]  Btendlaf  mntav— A  proper  ar- 
raignment and  plea  may  be  pre- 
sumed and  a  conviction  sustained 
from  recitals  In  the  record  that  de- 
fendant fraudulently  and  willfully 
stood  mute  and  that  thereupon  he 
was  'tried.  Ellenwooc^  v.  Com.,  10 
Mete.   (Mass.)   222. 

fb]  Bvfnalar  to  plead  fnrtlMr. — 
Where,  on  appeal,  it  appeared  that, 
after  the  sustaining  of  a  demurrer 
to  the  indictment,  defendant  refused 
to  plead  further,  and  the  abstract 
showed  that  he  was  then  adjudged 
guilty,  but  It  did  not  appear  from  the 
abstract  that  a  plea  of  not  guilty 
was  entered  by  the  court  for,  defen- 
dant or  that  evidence  to  support  the 
charge  was  produced,  it  would  be 
presumed  that  such  things  were 
done.  State  v.  Pitkin,  137  Iowa  22, 
114  NW  560. 

eS.  Com.  V.  Harvey,  108  Mass.  451 
(that  he  was  "asked  t>y  the  court 
whether  he  [was]  guilty  or  not 
guilty   of  '  the   offense   charged   upon 


him");  State  v.  Abrams,  11  Or.  169, 
8  P  327  (that  he  "personally  ap- 
peared In  open  court  and  was  duly 
arraigned");  State  v.  Lee  Ping  Bow, 
10  Or.  27. 

09.  Origg  v.  Peo.,  31  Mich.  471; 
State  V.  ■Wood,  (Mo.  A.)  71  SW  724; 
State  y.  Walton,  50  Or.  142,  91  P 
490.   IS  LRANS   811. 

[a]  Mumt  aOnnatively  appear^ — 
It  being  essential  to  a  conviction  of 
a  felony  that  defendant  be  arraigned 
and  plead  or  refuse  to  plead,  the  fact 
of  his  pleading  or  refusing  to  plead 
must  afllrmatlvely  appear  in  the  rec- 
ord. State  V.  Walton,  60  Or.  142,  91 
P  490,  13  LRANS  811. 

70.  Crain  v.  U.  S.,  162  U.  S.  625, 
16  set   952.   40    L.   ed.    1097. 

71.  State  y.  Walton.  60  Or.  142, 
91  P  496,  IS  LRANS  811. 

7S.  Peo.  v.  Siracusa,  275  III.  467, 
114  NE  188;  Peo.  v.  Walker,  260  III. 
427.  95  NE  476. 

73.  Peo.  V.  Morris,  80  Mich.  684, 
45  NW  591;  8  LRA  686. 

[a]  Thus,  under  a  statute  requir- 
ing the  Judge  on  a  plea  of  guilty  to 
be  satisfied  that  the  plea  was  know- 
ingly and  fairly  made.  It  will  bo  pre- 
sumed, where  the  record  shows  a 
private  examination  of  accused  by 
the  Judge  before  sentence,  that  he 
was  satisfied  that  the  plea  was  thus 
made.  Peo.  v.  Ellsworth,  68  Mich. 
496.    36   NW  286. 

74.  Llndley  v.  State,  67  Tex.  O. 
306,  122  SW  878. 

75.  Bolton  V.  State,  (Ala.)  40  8 
409;  Toney  v.  State,  (Ala.  A.)  72  8 
508;  Johnson  v.  State,  26  Tex.  A. 
631,  10  SW  386. 

78.  State  y.  ChUders.  32  Or,  119, 
49  P  801. 

77.  State  v.  Creechley,  27  Utah 
142,   76   P  384. 

78.  Barlow  -v.  State,  18  Oa.  .A.  806, 
79   SE  93. 

79.  Roby  V.  State,  96  Wis.  667,  71 
NW  1046. 

80.  Prince  v.  State,  140  Ala.  158. 
37  S  171;  Boyd  v.  State,  12  Ala.  A. 
162,  67  S  806;  Roby  y.  State,  96  Wis. 
667.  71  NW  1046. 

81.  Peo.  y.  Bradner,  107  N.  T.  1, 
13  NE  87 

83.     HcWlUiams  V.  State.  lOS  Miss. 
844.  63  S  270. 
83.    Ala. — ^Reese  v.  State,  39  S  678. 


Cal.; — Peo,      v.      Barbour,      9      Cal. 

230.  ' 

Oa. — Ring  V.  State.  96  Chu  296.  22 
SE  526. 

111.— Peo.  V.  Woodside,  72  111.  407. 

Ind. — ^Morgan  y.  State,  12  Ind.  448; 
Porter  v.  State,  2  Ind.  4S6. 

Ky.— Ellis  y.  Com..  146  Ky.  716, 
143    SW   425. 

Miss. — Guice  y.  St&te,  60  Miss. 
714. 

Mo. — State  v.  Allen,  267  Mo.  49, 
183  SW  329;  State  y.  St  Caair,  137 
Mo.  A.  188,  117  SW  648. 

Nebr. — Clough  y.  State,  7  Nebr. 
820. 

Porto  Rico. — ^Poo.  y.  Battistlnl.  i 
Porto  Rico  120, 

Tex. — Bennett  v.  State,  78  Tex.  Cr. 

231.  181  SW  197. 

W.  Va.— Boice  y.  State,  1  W.  "Va. 
829 

[a]  Appoiatmest  of  speolal  iwtg: 
— (1)  Reese  v.  SUte,  (Ala.)  39  S 
678;  Montgomery  County  v.  (Court- 
ney, 105  Ind.  311,  4  NE  896;  ShircUff 
v.  State,  96  Ind.  389;  State  v.  St. 
Clair,  137  Mo.  A.  188.  117  SW  648; 
Peo.  v.  Battlstint,  6  Porto  Rico  120; 
Bennett  y.  State,  78  Tex.  Cf.  231,  181 
SW  197  (special  Judge  presumed 
qualified  to  act);  Schwarts  v.  State. 
88  Tex.  Cr.  26,  40  SW  976;  SUte  y. 
Newman.  49  W.  Va.  724,  39  SE  656; 
State  v.  Lowe,  21  W.  Va.  782,  46 
AmR  570.  (2)  Under  a  statute  pro- 
viding that,  whenever  the  Judge 
knows  that  any  cause  exists  which 
disqualifies  him  to  sit  in  a  criminal 
case,  defendant  and  prosecuting  at- 
torney, by  agreement  In  writing,  may 
elect  an  attorney  as  special  Judge, 
the  right  given  defendant  and  the 
prosecuting  attorney  is  permissive, 
and  In  the  absence  of  a  showing  to 
the  contrary  It  will  be  presumed  that 
the  right  was  not  exercised.  State 
V.  Gllham.  97  Mo.  A.  296.  70  SW  94& 
[rev  on  other  grounds  174  Mo.  671. 
74   SW  859], 

[b]  Chmagm  of  lodge. — In  the  ab- 
sence of  a  contrary  showing,  changes 
of  judges  during  trial  not  affecting 
the  court,  but  only  its  personnel, 
will  be  presumed  to  have  been  made 
for  good  and  sufllclent  reasons,  and 
to  have  been  assented  to  by  ac- 
cused. Peo.  v.  (jasselman,  10  (Jal.  A. 
234,  101  P  698. 
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the  juiisdiction  of  the  court  over  the  person  of  de- 
fendant.*^ If  the  record  is  silent  as  to  'where  the 
court  was  held,  it  will  be  presumed  that  it  was  held 
at  the  place  designated  by  the  statute,"  and  that 
it  was  held  for  the  proper  county," 

Veniu.  Presumptions  of  regularity  will  also  foe 
indulged  with  respect  to  venue,*'  and  change  of 
venue.**  If  the  record  shows  no  evidence  of  venue, 
it  may  be  presumed  that  it  was  proved,  in  the  ab- 
sence of  objection  or  exception.** 


[^3S64]     (4)    Adjonrmnents  and  Oon 

In  the  absence  of  anything  in  the  record  to  the  eoa- 
trary,  it  will  be  presumeicl  that  the  lower  court's 
action,  in  granting  or  refusing  adjournments**^  nid 
continuances,'^  was  proper  and  regular. 

[i  3565]  (5)  Presence  of  Defendu*.  .Where 
the  record  shows  that  defendant  waa  present  at  the 
commencement  or  any  other  stage  a£  the  trial,  it  will 
be  presumed,  in  the  absence  of  a  showing  to  the  eoa- 
trary,  that  he  was  present  during  the  whole  triai,** 


84^  Ark. — Hampton  T.  State,  67 
Ark.  286.  64  SW  746. 

Ida. — State  v.  Cotterel,  IS  Ida.  67S, 
as  P  527 

Ind. — Shoffner  v.  State.  93  Ind.  519. 

Ky. — Kehoe  y.  Booe,  64  SW  826, 
21  ICyL.  1181.  Compare  Waters  v. 
Com..  171  Ky.  467,  188  SW  490  (hold* 
ins  that  the  circuit  court  havlns  no 
Jurisdiction  to  try  a  minor  for  his 
crime  without  original  prdceedlnas  In 
the  county  court.  In  view  of  St.  i 
331e.  it  will  not  be  presumed,  on  ap- 
peal to  the  court  of  api>eals,  In  the 
absence  of  a  record,  that  It  had  lur- 
isdlctlon.  nor  that,  on  the  trial  in 
sucb  court,  the  record  showed  Juris- 
diction). 

Mo. — State  v.  Baty,  166  Mo.  661, 
«6  SW^  428. 

N.  T. — Peo.  V.  Washor.  196  N.  T. 
104.  89  NB  441  [afC  132  App.  Div. 
924  mem.  lit  NTS  1143  meral;  Pea 
V.   Bradner.  107  N.  T.  1,  13  NE  87. 

Okl. — Jones  v.  State,  10  Okl.  Cr. 
216,    136  P  182,  137  P  121. 

S.  C. — State  V.  Baaterlln.  61  S.  C 
Tl.    39  SB  250. 

Tex. — Davis  v.  State,  (Cr.)  188  SW 
990;  Thurman  v.  State,  37  .Tax.  Cr. 
646.   40  SW  795. 

irbat  record  murt  show  ea  to  jns- 
iadletlMua  facta  see  supra  19  3387- 
3389. 

85.  West  V.  State,  22  N.  J.  L. 
212. 

88.  Melton  V.  State,  3  Humphr. 
(Tenn.)    389. 

[a]  Tims  where  the  record  shows 
that  the  court  was  held  in  a  certain 
county  and  the  Jurors  were  chosen 
from  that  county,  It  will  be  pre- 
sumed that  the  court  was  held  for 
that  county,  although  not  so  alleged 
in  the  record.  Melton .  y.  State,  3 
Humphr.    (Tenn.)    389. 

87.  Thetstone  T.  State,  32  Ark. 
179;  Kord.  v.  State,  7  Ind.  A  667.  35 
XE  34;  State  v.  Keeland,  90  Mo.  S37, 
2  S'W  442:  Baker  v.  State,  79  Tex.  Cr. 
510.  187  SW  949;  Brown  v.  State.  75 
Tex.  Cr.  322,  170  SW  714;  Garrett  v. 
State.  61  Tex.  O.  614,  135  SW 
532.  ^    - 

[a]  Vhoa  where  the  evidence  is 
not  brought  up,  it  will  be  presumed 
that  the  commission  of  the  offense 
was  proved  in  the  county  where  the 
indictment  was  found.  Thetstone  v. 
State,   32  Ark.  179. 

lt>1  Btatut*. — Texas  Code  Cr. 
Proc.  (1911)  art  938,  expressly  re- 
quires that  the  court  shall  presume 
that  the  venue  was  proved  In  the 
court  below,  unless  sucb  question 
was  made  an  issue  there  and  it  af- 
flrmatlvely  appears  to  the  contrary 
by  bill  of  exceptions  properly  signed 
and  allowed  by  the  trial  Judge. 
Baker  v.  State,  79  Tex.  Cr.  610,  187 
SW  949;  Johnson  v.  State,  72  Tex. 
Cr.  S87.  162  SW  512;  Belcher  v.  State, 
71  Tex.  Ct.  648,  161  SW  459;  Brown 
T.  StAte.  71  Tex.  Cr.  863,  162  SW 
339:  McDonald  v.  State,  68  Tex.  Cr. 
410.   152  SW  1061. 


II 


I  VMOf  tbweof  see  supra 
ZSO-301,    997,    1572-1676. 

_a.  V.  8.— Hendrix  v.  U.  S.,  219 
U.   S.    79,  31  set  193,  65  L.  ed.  102. 

Ark. — Price  v.  State,  71  Ark.  180, 
71  avr  948. 

Colo. — E^baugh  v.  Peo.,  67  Colo.  48, 
140   P   188. 

Ind. — O'Brien  v.  State.  126  Ind.  38, 
26  XS  137.  9  LRA  328;  Doty  v.  State, 
6  Blackf.  529.  ^,    „     .   ,'        _. 

Ind.  T. — ^WUlla  v.  U.  8.,  6  Ind.  T. 
424.  »8  SW  147. 


Iowa. — State  v.  Shelledy,  8  Iowa 
477. 

Ky.— White  v.  Com.,  120  fcr.  178, 
85  SW  753,  27  KyL.  561:  McHargess 
v.  Com.,  23  SW  349,  16  KyL  323. 

Mo. — State  v.  Northway,  184  Mo. 
513.  65  SW  331;  State  v.  Callaway. 
154  Mo.   91,  55  SW  444. 

Tex. — Bell  v.  State,  (Cr.)  190  SW 
732;  Howard  v.  State.  79  Tex.  C»-. 
267,  184  SW  EOS;  Hamilton  v.  State. 
40  Tex.  Cr.  464.  61  SW  217;  Logan 
V.  SUte,  39  Tex.  Cr.  673.  47  SW  646 
(motion  for  change  overruled);  Flts- 

g  a  trick   V.   State,   37   Tex.  Cr.   20,   SS 
W  806, 

Va.— Bowl«s  V.  Com.,  103  Va.  816, 
48  SB  627;  Joyce  v.  Com.,  78  Va. 
287. 

Wash. — State  v.  Welty,  65  Wash. 
244,  118  P  9. 

[a]  OgrMUMmr  of  afla>ta^-On 
review  of  a  motion  for  a  change  of 
venue,  there  is  a  presumption  that 
the  supporting  afilants  were  oredible, 
although  their  credibility  was  not 
determined  by  the  trial  court.  Van 
Camp  v.  State,  125  Ark.  582,  189  SW 
173;  Whitehead  v.  State.  121  Ark. 
390,  181  SW  154. 

[b]  Waiver  of  moUoa.  If  the 
record  shows  a  motion  for  a  change, 
but  no  ruling  thereon.  It  may  be  pre- 
sumed that  the  motion  was  waived. 
StaU  V.  Whalen,  54  Iowa  753.  6  NW 
662. 

[c]  Motioa  oafotuided. — ^Where  an 
impartial  Jury  is  in  fact  obtained 
In  the  county  where  a  criminal  trial 
la  to  take  place,  a  conclusive  pre- 
sumption arises  that  a  motion  for  a 
change  of  venue  on  the  ground  of 
prejudice  against  the  prisoner  Is  un- 
founded. Bowles  V.  Com..  103  Va. 
816.  48  SB  527. 

89.  Peo.  V.  Marks,  72  Cal.  46,  13 
P  149;  Hays  v.  Com.,  14  SW  833,  12 
KyL  611;  State  v.  Tucker,  84  Mo. 
23;  Brantly  V.  State,  42- Tex.  Cr.  293. 
69  SW  892. 

[a]  Where  the  statement  of  (aets 
was  Sled  too  late  to  be  considered,  it 
will.be  presumed  on  appeal  that  the 
venue  was  properly  proved.  Brown 
V.  State,  76  Tex.  Cr.  322,  170  SW 
714. 

ea  Ala.— Williams  v.  State.  147 
Ala.  10,  41  S  992;  Hughes  v.  SUte. 
117  Ala.  25,  23  S  677;  Sylvester  v. 
State,  72  Ala.  201. 

Ind. — ^Vanderkarr  v.  State,  61  Ind. 
91. 

Iowa. — State  v.  Miller,  53  Iowa  84, 
154,  209,  4  NW  838,  900.  1083. 

Mo. — Stete  V.  Nugent.  71  Mo.  136. 

N.  C. — State  v.  Weaver.  104  N.  C. 
768,   10  SB  486. 

S.  D. — State  v.  McDonald,  16  S.  D. 
78,  91  NW  447. 

[a]  Where  xsoord  shows  no  ad- 
Jovnunent.— Where  it  does  not  af- 
firmatively appear  on  appeal  from  a 
conviction  for  crime  that  there  was 
an  adjournment  after  the  Jury  re- 
tired, it  will  be  presumed  that  the 
court  remained  in  session  till  the 
verdict  was  returned.  State  v.  Mc- 
Donald, 16  S.  D.  78.  91  NW  447. 

AdJonnunaBts  appearing  of  record 
see  supra  i  3388. 

91.  U.  S.— Pickett  V.  U.  S.,  216  U. 
S.  466.  30  set  266.  64  L.  ed.  666. 

Ala.— Hughes  v.  State.  117  Ala.  25. 
23  S  677 

Ark. — Campbell  v.  State.  128  Ark. 
276.  194  SW  238:  Kinslow  v.  State, 
85  Ark.  514,  109  SW  524. 

Cal.— Peo.  V.  Rhodes,  17  Cal.  A. 
789.  121  P  935. 


Fla. — Moore  v.  State,  69  Pla.  28,  62 
S  971;  Adams  v.  State.  66  Fla.  1.  48  S 
219. 

Cia. — Rutledge  v.  State,  108  Ga.  69, 
33  SB  812.  > 

III.— arady  v.  Peo.,  125  111.  122,  16 
NE  664. 

Ind. — Campbell  v.  State,  148  Inil. 
527.  47  NE  221;  Morris  v.  State.  104 
Ind.    457.   4  NB  148;  Detro  v.   State, 

4  Ind.  200. 

Ky.— Hollin  v.  Com.,  168  Ky.  392. 
173  SW  1106. 

La. — State  v.  Turner,  129  La.  TO*. 
56  S  644. 

Mo. — State  v.  Devorss,  221  Mo.  469^ 
120  SW  75;  State  v.  Cochraiv  147  Ha> 
604.  49  SW  658;  State  v.  Wear.  146 
Mo?162,  46  SW  1099:  State  v.  Howell. 
117  Mo.  807.  23  SW  263;  State  v. 
Stevenson.  93  Mo.  91,  5  SW  896;  Bx 
p.  Donaldson,  44   Mo.  149. 

Okl.i— Bowes  V.  State,  7  Okl.  CR. 
316.  126  P  680. 

Or.— Stato  V.  Chapin,  74  Or.  U«!, 
144  P  1187. 

Porto  .Rico. — Peo.  v.  Ooloa.  It 
Porto  Rico   304. 

Tenn.— Cornwell  v.  State,  Mart,  ifc 
T.    147. 

Tex. — Sorrell  v.  State,  79  Tex.  Cr. 
437.  186  SW  336:  Jordan  v.  State.  78. 
Tex.  Cr.  651,  182  SW  890:  Hoguo  v. 
State.  68  Tex.  Cr.  536,  151  SW  806; 
Clardy  v.  State,  66  Tex.  Cr.  351,  147 
SW  EB8;  Brown  v.  State,  62  Tex.  Cr. 
592,  138  SW  604;  Hathaway  v.  State. 
(O.)  70  SW  88. 

Compare  Shelton  v.  Com..  89  Va. 
450,  16  SB  355  (holding  that  where 
the  record  showed  that  the  case  was 
continued,  but  failed  to  show  that 
accused  was  present  at  the  time  of 
such  continuance,  there  Is  no  pre- 
sumption that  the  court  acted  cor- 
rectly). 

[a]  A  motioa  to  postpone  nnsap- 
portsd  by  an  affldavlt  will  be  pre- 
sumed to  have  been  properly  denied. 
Morris  v.  State,  104  Ind.  457,  4  NB 
148;  HolUn  v.  Com..  163  Ky.  392. 
173  SW   1106. 

[b]  Second     ^ppUcatloa In     the 

absence  of  a  showing  to  the  con- 
trary, it  win  be  presumed  that  an 
application  for  a  continuance,  the 
overruling  of  which  is  CQmplalned 
of.  was  a  second  application  and 
hence  properly  denied.  Sandoloski  v. 
State.  65  Tex.  Cr.  33,  143  SW  151; 
Buckner  v.  SUte,  56  Tex.  Cr.  611,  117 
SW  802;  Roma  v.  SUte,  55  Tex.  Cr. 
344,  116  SW  698;  Woodrlch  v.  State, 
(Tex.  Cr.)  90  SW  882;  Sllger  v.  State, 
48  Tex.  Cr.  341,  88  SW  243;  Hath- 
away V.  SUte.  (Tex.  Cr.)  70  SW  88: 
Carraicheal  v.  State,  (Tex.  Cr.)  54 
SW  90S:  Wade  v.  State.  (Tex.  Cr.) 
54  SW  682. 

92.  Ala. — McSwean  v.  State.  17S 
Ala.' 21.  67  S  732;  Banks  v.  SUte.  72 
Ala.  622. 

Ark. — Owen  v.  State,  86  Ark.  317, 
111  SW  486. 

Cal. — Peo.  V.  Rader,  136  Cal.  268, 
68  P  707;  Peo.  v.  Collins,  106  Cal.  504. 
39  P  16;  Peo.  v.  Cllne.  83  Cal.  874. 
23  P  391:  Peo.  v.  Oarnett,  9  Cal.  A. 
194    98  P  247 

iha. — Bule  v.  SUte,  68  Fla.  320,  67 

5  102;  Burney  v.  State,  82  Fla.  263. 
13  S  406. 

111. — Oallagher  v.  Peo..  211  111.  168. 
71  NE  842  faff  110  111.  A.  260]: 
Sewell  V.  Peo..  189  111.  174.  59  NE 
583:  Padleld  v.  Peo.,  146  111.  660. 
35  NB  469:  Schlrmer  v.  Peo.,  33  III. 
275. 

Ind. — Campbell,  v.    State,    148    Ind. 
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down  to  and  indnding  the  return  and  reoeipt  of 
the  verdict;**  but  this  presumption  only  applies  to 
the  trial  proper,  and  not  to  the  renditon  of  the  judg- 
ment.** K  defendant  was  absent  at  any  stage  of  the 
trial  it  will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  he  was  voluntarily  ab- 
sent,** and  if  hie  absence  was  enforced  he  must  show 
that  fact  in  order  to  avail  himself  of  the  error.** 
Where  the  record  shows  that  counsel  acted  for  de- 
fendant in  waiving  his  right  to  be  present  at  a 
certain  stage  of  the  trial,  it  will  be  presumed,  in 
the  absence  of  a  showing  to  the  contrary,  that  he 
had  authority  to  make  such  waiver.'^ 


[$3566]  (6)  Matters  Belatinc  to  Petit  Jury** 
— (a)  In  GflneraL  The  fact  that  the  record  shows 
a  trial  by  jui^  raises  a  presumption,  in  the  absence 
of  anything  to  the  contrary,  that  the  jurors  were 
properly  drawn  and  summoned;"'  that  those  selected 
were  properly  qualified;^  that  the  foreman  was  duly 
appointed;'  that  the  jury  was  composed  of  the  requi- 
site number  of  persons;*  that  the  jurors  discharged 
were  properly  discharged;*  and  generally  that  all 
of  the  rulings  and  proceedings  relating  to  the  selec- 
tion and  impaneling  of  the  jurors  were  proper  and 
legal.*  In  the  absence  of  an  a£5rmative  showing  to 
th«  contrary  it  will  be  presumed  that  the  juiy  were 


&27,  47  NB  221. 

Iowa. — State  v.  Wood,  17  Iowa  18; 
Harriman  v.  State,  2  Greene  270. 

Kan. — State  v.  Daugherty,  63  Kaii. 
47S.  65  P  695;  State  v.  Potter,  16 
Kan.  80. 

La. — State  v.  Daniels,  122  lot.  261, 
47  S  599;  State  v.  Starr,  52  La.  Ann. 
610.  26  S  998;  State  v.  White.  62  La. 
Ann.  206,  26  S  849;  State  v.  Nickle- 
son,  45  La.  Ann.  1172,  14  S  134; 
State  V.  Clement,  42  La.  Ann.  583,  7 
S  685;  State  v.  Peterson,  41  La.  Ann. 
85.   6   S  627.  • 

Mass. — Jettries  t.  Com.,  12  Alien 
145. 

Mich. — Orlmm  T.  Peo.,  14  Hich. 
SCO. 

Minn. — State  v.  Ryan,  13  Minn. 
370. 

Mo. — State  v.  Lonr.  209  Mo.  366, 
108  SW  35;  State  v.  Church,  199  Mo. 

605,  98  SW  16;  State  v.  Barrington, 
198  Mo.  23.  95  SW  235  [writ  of  error 
dism  205  U.  S.  483.  27  SCt  682,  51  L. 
ed.  890];  State  v.  Temple,  194  Ho. 
228,  92  SW  494;  State  v.  Brock,  186 
Mo.  467,  86  SW  596,  106  AmSR  625, 
2  AnnCas  768;  State  t.  Nave,  185  Mo. 
125,  84  SW  1;  State  v.  Miller,  100  Md. 

606,  13  SW  832,  1051.  14  SW  311; 
State  V.  Tergrer,  86  Mo.  33;  State 
V.  Schoenwald,  31  Mo.  147;  State  v. 
Randolph,  139  Mo.  A..314.  123  SW  61; 
State  V.  Adams,  80  Mo.  A.  293;  State 
■V.  Blckel,  7  Mo.  A.  672. 

Nebr. — BoUn  v.  State.  61  Nebr.  581, 


71  NW  444   raff  176  U.  8.   88,  20  SCt 

"'  ed.   8821; 

13   Nebr.    328,   14  NW   412;   Dodge  v, 


287,  44  L.  ed.   882];  Folden  ▼.  SUt^ 


Peo.,  4  Nebr.  220, 

N.  M.— Terr.  v.  Herrera,  11  N.  M. 
129,  66  P  523;  Terr.  v.  Tarberry,  2 
N.  M.   391. 

N.  T. — Stephens  v.  Peo.,  4  Park. 
Cr.  396  [aft  19  N.  T.  649]. 

N.  a.— State  V.  Langford,  44  N.  C 
436. 

Oh.— Martin  v.  State,  17  Oh.  Cir. 
Ct.  406,  9  Oh.  Cir.  Dec.  621. 

Okl. — Woodrlng  v.  Terr.,  15  Okl. 
809,  81  P  631;  Plohr  v.  Terr.,  14  Okl. 
477.  78  P  565;  Lawson  v.  Terr.,  8  Okl. 
1,  56  P  898;  Henry  v.  State,  10  Okl. 
Cr.  369,  136. P  982,  52  LRANS  113; 
Bowman  v.  State.  9  Okl.  Cr.  677,  132 
P  824;  Burns  v.  State,  8  Okl.  Cr.  554, 
129  P  657:  Wood  v.  State, -4  Okl.  Cr. 
486,  112  P  11.  45  LRANS  673.  But 
see  Day  v.  Terr.,  2  Okl.  409,  37  P  806 
(holding  that  such  a  presumption 
would  not  be  Indulged). 

Or. — State    v.    Cartwright,    10    Or. 

Pn. — Hazlett  v.  Com..  1  Plttsb.  169. 

S.  D. — State  v.  Parks,  34  S.  D.  610, 
149  NW  161;  State  v.  Pearse,  19  S.  D. 
75,  102  NW  222;  State  v.  Swenson,  18 
S.  D.  196.  99  NW  1114. 

Tenn. — Griffln  v.  State,  109  Tenn. 
17.  70  SW  61. 

Va.— Williams  v.  Com.,  93  Va.  769, 
25  SE  659;  Benton  v.  Com.,  91  Va. 
782,  21   SE  495. 

Wash. — State  v.  Howard,  S3  Wash. 
250,  74  P  382;  State  v.  Costello,  29 
Wash.  366,  69  P  1099;  Leschi  v. 
Terr.,  1  Wash.  T.  13. 

W.  Va.— State  v.  Miller,  23  W.  Va. 
801. 

Wyo. — Trumble  v.  Terr.,  3  Wyo. 
280.  21  P  1081.  6  LRA  384. 

[a]     Vo     tranaoxlpt     of    Moor<L— 


Where  the  case  made  does  not  con- 
tain a  certified  transcript  of  the  rec' 
ord  and  the  question  was  not  raised 
below,  it  will  be  presumed  that  de- 
fendant was  present  during  the 
whole  trial.  Robbins  v.  State,  12 
Okl.  Cr.  294,  156  P  491. 

[b]  Order  for  axMrntioB. — Unless 
the  contrary  appears  from  the  record 
It  will  be  presumed  that  defendant 
convicted  of  a  capital  offense  was 
present  when  the  order  for  hla  exe- 
cution was  made.  Peo.  x.  Sing  Lum, 
61  Cal.  638. 

[c]  PrMano*  at  vl«w  by  Itar- — 
Martin  v.  State,  17  Oh.  Cir.  Ct.  406 
9  Oh.  Cir.  Dec.  621. 

[d]  PresaiuM  dnzlBf  aatlre  day. — 
Williams  V.  Com.,  93  Va.  769,  25  SB 
669;  State  v.  Miller,  28  W.  Va.  801. 

PrM«BO*  of  defaadaM  r*B«>aUr 
see  supra  |i  2066-2074. 

93.  Ark.— Bond  v.  State,  63  Ark. 
504.  39  SW  664,  68  AmSR  129. 

Cal.— Peo.  V.  Holmes,  118  Cal.  444, 
50  F  675. 

Pla.— McCoggle  V.  State,  41  Fla. 
626.  26  S  734. 

111.— Sewell  V.  Peo..  189  111.  174, 
69  NE  683. 

Iowa. — State  v.  Cline,  54  Iowa  183, 
6  NW  184;  State  v.  O'Hagan,  38  Iowa 
604. 

La.- -State  v.  Starr,  52  La.  Ann. 
610,  26  a  998. 

Minn. — State  v,  Schmail,  25  Minn. 
870. 

Mo. — State  v.  Beedle,  180  SW  888; 
State  v.  Temple,  194  Mo.  237,  92  SW 
869.  6  AnnCas  954;  State  v.  Neigh- 
bors, 179  Mo.  351,  78  SW  591;  State 
v.  Finley,  162  Mo.  A.  134,  144  SW 
120. 

Nebr.— Peddern  v.  State,  79  Nebr. 
651^  118  NW127. 

Compare  Shapoonmash  v.  U.  S.,  1 
Wash.  T.  188  (holding  that,  where 
the  record  showed  that  the  prisoner 
was  in  court  at  the  commencement 
of  the  trial,  and  that  the  court  ad- 
journed from^  one  day  to  the  next, 
but  nothing  was  said  about  the  pris- 
oner until  after  the  Jury  rendered 
their  verdict,  when  It  appeared  that 
the  court  "remanded  the  prisoner  to 
the  custody  of  the  marshal,"  it  could 
not  be  presumed  that  the  prisoner 
was  present  In  court  when  the  ver- 
dict was  rendered) ;  Kraimer  v. 
State,  117  Wis.  860,  93  NW  1097 
(holding  that  the  failure  of  the  rec- 
ord to  show  that  accused  was  pres- 
ent in  court  when  the  verdict  was 
rendered  was  fatal  to  the  Judgment, 
although  it  did  appear  that  he  was 
present  when  the  Jury  was  sent 
out). 

94.  State  v.  Randolph,  189  Mo.  A. 
314.  128  SW  61. 

96.  Owen  v.  State,  86  Ark.  317, 
111  SW  466. 

96.  Bond  v.  State,  63  Ark.  604.  39 
SW  564.  58  AmSR  129. 

97.  Davidson  v.  State.  108  Ark. 
191.  158  SW  IIOS,  AnnCasKlSB  486. 

98.  What  record  mamt  ahow  >^ 
lating  to  patit  Jarjr  see  supra  t 
3401. 

99.  Ala. — ^Toung  v.  State,  170  Ala. 
71.  64  S  166;  Hughes  v.  State,  117 
Ala.  26,  23  S  677;  State  v.  Williams. 
3  Stew.   454. 

Colo. — Saunders     v.     Peo.,     165     P 


781;  Qiano  v.  Peo.,  30  Colo.  20,  69  T 
604 

Fla.— McCoy  v.  State,  40  Fla.  494, 
24  S  485;  Oliver  v.  SUte,  38  Fla.  46, 
20  S  80S. 

111.— Peri  V.  Peo.,  65  III.  17. 

Ind. — Hudson  v.  State,  1  Blackf. 
317. 

La. — State  v.  Reeves.  129  La.  714, 
56    S   648. 

Mo.— SUte  V.  Riddle,  179  Mo.  287. 
78  SW  606. 

N.  J.— State  V.  Tomassi,  76  N.  J.  L. 
739.  69  A  214. 

Or. — State  v.  Caseday,  68  Or.  429. 
115  P  287. 

Tex. — Cowan  v.  State,  49  Tex.  Cr. 
269,  92  SW  37;  Sprague  v.  State, 
(Cr.)  44  SW  837. 

Va. — Thurman  v.  Com.,  107  Va.  912, 
60  SE  99;  Lawrence  v..  Com.,  30 
Gratt.  (71  Va.)  845. 

1.  Ala. — Hemdon  v.  State,  2  Ala. 
A.  118.  56   S  86. 

Ark.— Vaughn  v.  SUt^  58  Ark.  358. 
24  S'W  886 

Ind. — Ftench  v.  State,  12  Ind.  670. 
74  AmD  229. 

Kan. — State  v.  Taylor,  36  Kan.  329, 
IS  P  550. 

Ky. — Day  v.  Com..  96  SW  610,  29 
KyL  816. 

Mo. — State  V.  Howard,  118  Mo.  127. 
24   SW  41. 

N.  J.— Wost  V.  State,  22  N.  J.  L. 
212. 

Oh. — Shoemaker  v.  SUte,  12  Oh. 
43. 

Or. — State  v.  Megorden,  49  Or.  269, 
88  P  306,  14  AnnCas  180. 

S.  C. — State  V.  Tancey,  6  S.  C.  L. 
142. 

Tenn. — Cartwright  v.  SUte,  12  Lea 
620;  Isha-n  v.  SUte,  1  Sneed  HI. 

Tex. — Tompson  v.  States  77  Tex. 
Cr.  560.  179  SW  661. 

Va. — Com.  V.  Stephen,  4  I<eiKh  (31 
Va.)  679. 

Wash. — SUte  v.  Vance,  29  Wash. 
436,  to  P  34.  ^ 

W.  Va. — State  v.  Lavln,  64  "W.  Va. 
26,  60  SE  888;  State  v.  Kelliaon,  &6 
W.  Va.   690,   47  SE  166. 

Eng. — Mansell  v.  Reg.,  8  B.  &  B. 
54,   92  ECL   64,   120   Reprint  20. 

[a]  Vacaasltr  of  Hiowiac  Juror's 
■ooroa  of  infomiatioai  as  to  opinion. 
—The  appellate  court  will  not  dis- 
turb the  finding  below  as  to  the  com- 
petency of  a  juror  upon  the  ground 
that  the  Juror  had  formed  and  ex- 
pressed an  opinion,  where  the  record 
falls  to  show  the  source  of  the  In- 
formation on  which  the  Juror  based 
his  opinion.  Miller  v.  SUte,  32  Tex. 
Ct.  319,  20  SW  1103  [app  dtsm  153 
""  "  635,  14  SCt  874,  38  L.  ed.  812). 
Easterling    v.    SUte,    35     Miss. 


U.  S. 

a. 

210. 
3. 


Turns  V.  Com.,  6  Mete.  (Mass.) 
224;  Hunt  v.  SUte,  61  Miss.  677: 
Patton  V.  State,  62  Tex.  Cr.  28.  laC 
SW  42;  Petty  v.  State,  59  Tex.  Cr. 
586.    129    SW   616. 

4.  Purrence  v.  State,  (Ga.  A.)  92 
SB  962;  Benford  v.  SUte,  18  Gsl.  A. 
14.  88  .SK  747;  Pnrrlsh  v.  State.  6 
Qa.  A.  163,  64  SE  489;  Thonnas  v. 
Leonard.  6  III;  556;  Peo.  v.  Eaell.  155 
111.  A.  298:  State  v.  Switzer,  38  Nev. 
108,    145   P   925. 

6.  Ala. — Young  V.  State,  170  Ala. 
71,  54  S  166;  Davis  v.  State,  1^8    Ala. 


For  latar  oaaas,  davelopmeata  and  ohaafas  in  the  law  see  cumulative  AnnoUtlons,  same  title,  page  and  note  number. 
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sworn,*  and  if  the  record  does  pot  purport  to  set  out 
the  ^aet  terms  of  the  oath  which  was  administered, 
but  recites  that  they  were  duly  sworn,  it  will  be 
presumed  that  the  proper  form  of  oath  ^ab  em- 
ployed;' bat  if  the  record  gives  the  form  employed, 
and  it  is  not  the  l^al  form,  the  conviction  most  be 
reversed.* 

[i  3567]  (b)  WaiTwr  of  Jury  or  Objectioiis. 
Where  the  record  shows  that  the  trial  was  had  with- 
out a  jury,  it  will  be  presumed,  in  the  absence  of  any 
showing  in  the  record  to  the  contrary,  that  a  writ- 
ten demand  for  a  jury,  aa  required  by  statute,  was 
not  seasonably  filed,*  or  that  the  right  to  a  jury 
was  waived,'"  and  .that  such  waiver  was  made  in  the 
maimer  required  by  statute.' '  If  the  record  states 
that  the  case  was  tried,  without  stating  whether  by 
jnry  or  otherwise,  it  will  be  presumed  that  the  trial 
was  by  jury,  where  defendant  was  entitled  to  one;'^ 
and  although  the  hill  of  exceptions  states  that  a 
jury  was  waived,  that  fact  will'  not  be  presumed 
where  the  record  shows  a  verdict  of  guilty,  the  dis- 
charge of  the  jury,  and  objections,  to  the  instmctions 
to  the  jury  and  to  the  verdict  of  the  jury.** 

»,  52  S  93»:  PUnt  ▼.  State,  140  Ala. 
ii,  37  S  139;  Ryan  v.  State.  100  Ala. 
lOS,  14  S  766:  Braaaell  v.  State,  91 
Ala.  45,  8  S  679;  Rash  v.  SUte,  (1 
Ala.  89;  Lewis  v.  State,  51  Ala.  1; 
Paris  V.  State,   36  Ala.  232. 

Aria. — Stokes  w  Terr.,  14  Aria. 
242,  127  P  742. 

Ark.— Wllfona  v.  SUte,  »6  Ark. 
627,  132  SW  928:  Daniels  v.  State, 
76  Ark.  84.   88   SW  844 

CaL— Peo.  v.  O'Brien,  88  Cal.  488, 
28  P  362;  Peo.  v.  MauKha.  8  Cal.  A. 
107.  9S  P  407;  Peo.  y.  Emmons,  7 
Cal.  A.  686,  95  P  1032. 

Ga. — ^Ruden  v.   State,  73  Oa.  667. 

III.— Schtrmer   v.    Peo.,    33    111.   276. 

Ind.— Mason  v.  State,  170  Ind.  19.6, 
S3  NE  613. 

Iowa. — State  v.  Hunt,  112  Iowa 
509,  84  XW  625. 

Ky.— SulHvan  v.  Com.,  169  Ky.  797. 
IS5  SW  134  (that  a  juror  was  ex- 
cuMd  for  good  reason);  Moseley  T. 
Com.,  84  SW  1181.  27  KyL  156;  Mose- 
ley V.  Com.,  84  SW  748,  27  KyL.  214; 
Leslie  V.  Com..  42  SW  1095,  19  KyL 
1201;  West  V.  Com.,  18  SW  851.  13 
KyL  S56. 

La. — State  v.  Howard,  120  lia.  811, 
<5  S  260;  State  v.  Smith,  26  La.  Ann. 
(2;  State  v.  Oallagher,  26  La.  Ann. 
4(. 

Mich. — Peo.  t.  Ecartus,  124  Mich. 
«18,  83   NW   628. 

Ulss. — Lipscomb  v.  State,  76  Miss. 
223.  25  8  168:  Byrd  v.  State,  2  Miss. 
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N.  J.— State  V.  Thomas.  75  N.  J.  L. 
739.    «9    A    214. 

N.  T.— Peo.  V.  Hosier,  132  App.  DIv. 
14(.  116  NTS  911  raff  196  N.  T.  506 
mem.  89  NE  1107  meml;  Peo.  v. 
ffLouahlln,  3  N.  Y.  Cr.  120. 

N.  C.— State  V.  Barfleld,  80  N.  C 
Ui. 

Okl.— Robinson  v.  Terr.,  16  Okl. 
Ul.  85  P  461;  Beatty  v.  State,  6  OkL 
Cr,  105.  113  P  237. 

Tex.— Mitchell  v.  State,  48  Tex. 
512;  Counts  v.  State,  78  Tex.  Cr.  410, 
HI  SW  723;  Vick  v.  State,  71  Tex. 
Cr.  50.  159  SW  50;  Fox  v.  State,  63 
Tex.  Or.  150,  109  SW  370;  Beard  v. 
SUte,  41  Tex.  Cr.  173.  63  SW  348; 
Sprague  v.  State,  (Cr.)  44  SW  837. 
Va— Looney  v.  Com.,  116  Va.  921, 
n  SE  62S;  Litton  v.  Com.,  101  Va. 
13},  44  SB  923;  Lon^Iey  v.  Com.,  99 
Va.  907.  37  SE  339;  Page  v.  Com., 
!7  Gratt  (68  Va.)   954. 

W.  Va.— State  v.  Strauder,  Al  W. 
Va.  745,  27  AmR  606. 

Wyo.— Delmont  v.  State,  15  Wyo. 
«1,  88  P  623.   88   P  1102. 

[a]  OwTcomliif  vMsnmnttoB.  — 
The  presumption  that  the  Jury  was 
properly  impaneled  and  sworn  Is 
OTercome  where  the  contrary  is  con- 
(tM  by  the  trial  court  and  proved 


by  the  sworn  statements  of  the  In 
dividual    jurors.      Howard   v.    State, 
(Tex.    Cr.)    192    SW    770,    LRA1917D 
391. 

8.  Peo.  V.  Blevtna,  261  IlL  381, 
96  NE  214,  AnnCasl912C  451;  Mo- 
Farland  v.  State,  110  Miss.  482,  70 
S  563;  Hobbs  v.  State.  121  Tenn.  413, 
118  SW  262,  17  Ann(3as  177;  Lyons 
V.  State,  (Tex.  Cr.)  189  SW  269. 

7.  Ala.— Atkins  v.  State,  60  Ala. 
46;  Battle  v.  State.  54  Ala.  93:  Blair 
V.  State,  62  Ala.  343;  McCuiler  v. 
Sta.te.  49  Ala.  39;  McNeil  v.  State, 
47  Ala.  498;  Lockett  y.  State,  47  Ala. 
42:  Terry  v.  State,  13  Ala.  A.  116, 
69  S  870. 

Ark.— Wells  v.   State.   16   SW   677. 

Colo, — Minick  V.  Peo.,  8  CoItT  440, 
9   P   4. 

Fla. — ^Palmquiat  v..  State,  SO  Fla. 
73,  11  8  621;  Qarner  v.  State.  28  Fla. 
118,  9  S  835,  29  AmSR  232;  Pots- 
damer  v.  State,  17  Fla.  895;  State  v. 
Pearce,  14  Fla.  153. 

Oa.- Bird  v.    State.   58   Ga.   602. 

Miss. — Edwards  v.  State.  47  Miss, 
581;  Woodsldes  v.  State,  3  Miss.  666. 

Mo. — State  v.  Duncan,  237  Mo.  195, 
140  SW  882;  State  v.  Schoenwald,  31 
Mo.   147. 

Nebr^Smlth  v.  State,  4  Nebr.  277. 

N.  C— State  V.  Chliistmas,  20  N.  C. 
410. 

Oh. — Wareham  V.  State,  26  Oh.  St. 
601;   Boose    T.    State,   10   Oh.   St.    675. 

Okl.— Brink  v.  Terr..  3  Okl.  688,  41 
P  614. 

Pa. — C^thcart  v.  Com.,  37  Pa.  108; 
Beale  v.  Com.,  25  Pa.  11. 

Tenn. — Fltzhusfh  y.  State,  18  Lea 
268;  McClure  v.  State,  1  Terg. 
206. 

Tex. — ^Arthur  y.  State,  3  Tex.  408; 
Clark  v.  State,  18  Tex.  A.  467;  Stln- 
son  V.  State,  6  Tex.  A.  31;  Mills  y. 
State.  4  Tex.  A.  283;  Harris  v.  State. 
2  Tex.  A.  102;  Johnson  y.  State,  1 
Tex.   A.   619. 

Va. — Crump  y.  Com..   23  SB  760. 

W.  Va— State  v.  Hoke.  76  W.  Va. 
36,  84  SE  1054:  State  v.  Kellison, 
56   W.    Va.    690.    47    SB   166. 

fal  A  Meital  that  the  joxy  wax* 
■Hmpaneled"  Is  Insufflclent  to  show 
that  It  was  properly  sworn;  nor  Is 
this  defect  cured  by  a  recital  In  the 
bill  of  exceptions  that  the  oath  was 
properly  administered.  Zapf  v.  State. 
35    Fla.    210.    17   8    225. 

S.  Murphy  v.  State.  64  Alir.  178; 
Davis  V.  State,  64  Ala.  88;  Gardner  y. 
State,  48  Ala.  263;  Smith  y.  State.  47 
Ala.  640;  Johnson  v.  State.  47  Ala. 
9;  Anderson  v.  State,  34  Ark.  257; 
Blvens  y.  State,  11  Ark.  455;  Bray 
V.  State.  41  Tex.  660;  Holland  v. 
State,  14  Tex.  A.  182;  Chambllss  v. 
State,  2  Tex.  A.  896;  Smith  y.  State, 
1    Tex.    A.    516. 


Waiver  of  objectioiu.  Objection?  to  the.oompe* 
tency  of  the  array  or  to  the  competency  of  individ- 
ual jurors  not  promptly  called  to  the  attention  of 
the  court,  where  the  appellant  could  have  ascer- 
tained the  grounds  of  the  objection  by  due  diligence, 
will  be  presumed  to  have  been  waived.^* 

H  3568]  (e)  Preaencek  Onttody,  and  Diachugo 
of  Jniy.  The  presence  of  the  jury  in  court  may 
be  presumed  from  the  fact  that  a  jury  trial  was 
had,  although  the  record  fails  to  show  their  pres* 
ence  on  certain  daysV'  and  in  the  absence  of  a 
showing  to  the  contrary,  it  will  be  presumed  that 
a  juror  who  was  'temporarily  absent  from  the  court 
room  was  so  absent  by  the  permission  of  the  court 
and  in  charge  of  its  ofSeor,^*  that  a  separa.tion  of 
the  jury  was  with  the  consent  of  defendant,^'  and 
that  the  court  properly  admonished  the  jury  on 
allowing  them  to  separate.'*  Where  the  record  shows 
that  the  jury  were  placed  in  charge  of  an  officer,  it 
will  be  presumed  that  this  was  regularly  and  legally 
done,'*  that  the  ofBcer  was  properly  sworn,  where 
the  record  states  that  he  was  a  sworn  officer,'"  and 
that  the  jury  returned  in  charge  of  the  same  of- 

9.  Davenport  v.  State, .  (Ala.  A.) 
78    S    209 

10.  Morgan   v.    Peo.,    136   III.    161, 

26  NE  661;  State  v.  Flnley.  162  Mo. 
A.  134,  144  SW  120;  Evans  v.  State, 
23  Oh.   Clr.  Ct.   103. 

[a]  Vhna  (1)  a  statement  that  de- 
fendant submitted  the  case  to  th» 
court  and  that  the  court  heard  the 
evidence  and  found  him  ghllty  raises 
a  presumption  that  the  trial  was 
without  a  Jury.  Morgan  v.  Peo.,  136 
111.  161,  26  NE  651.  (2)  Where  the 
record  does  not  show  any  agreement 
to  waive  a  Jury  upon  the  trial  of 
a  plea  in  abatement,  consent  of  par- 
ties will  be  assumed.  State  y. 
Flnley,  162  Mo.  A.  134,  144  SW 
120.  V 

11.  Kanorowski  v.  Peo.,  113  111.  A. 
468. 

U.    Beale  v.  C^m.,  26  Pa.  11. 

13.  State  v.  Ingraliam,  96  Iowa. 
278.   66  NW   162. 

14.  Stokes  y.  Terr,,  14  Aria.  242, 
127  P  742;  Peo.  v.  Emmons,  7  Cal.  A. 
686,  96  P  1032;  Patterson  v.  State, 
70  Ind.  341;  Castanedo  v.  State,  7 
Tex.    A.    682. 

16.  Fields  y.  U.  8.,  27  App.  (D. 
C.)   433  [certiorari  den  205  U.  8.  292, 

27  set  643,  51  L.  ed.  807];  Beale 
v.  Com.,   25   Pa.   11. 

16.  State  V.  Parsons,  7  Nev.  67. 

17.  Pate  y.  Peo..  8  III.  644. 

18.  Evans  v.  State,  7  Ind.  271: 
Jolly  y.  State,  5  Okl.  Cr.  801,  116  P- 
124;  State  v.  Walker,  79  S.  C.  107, 
60  SE   309. 

16.  Aria. — Quayle  y.  State,  166  P- 
331  (that  the  court  admonished  the 
Jury  when  they  retired  in  charge  of 
an  officer). 

Cal. — Peo.  V.  Te  Foo,  4  Cal.  A. 
730,   89   P   450    (that   the  court  prop- 


erly admonished  the  Jury). 

Ind. — DIas  v.  State,  7  Blackf.  20, 
39    AmD    448. 

Ind.  T.— Williams  v.  V.  8.,  6  Ind. 
T.  1,  88  SW  334  (as  to  admonishing 
the  Jury). 

W.  Va.— State  v.  Kellison.  66  W. 
Va.  690.  47  SE  166  (that  the  court 
properly 'admonished  the  officer). 

20.  Ida. — Peo.  v.  Waters,  1  Ida. 
560. 

III.— Holmes  'v.  Peo.,  10  111.  478; 
Pate  v.  Peo.,  8  111.  644. 

Ind.  T— Williams  v.  U.  S.,  6  Ind. 
T.    1,    88    SW    334. 

Iowa. — State  v.  Pitts,  11  Iowa 
343 

Mo. — State  v.  Nelson,  132  Mo.  184, 
33  SW  809. 

Tenn. — Moore  v.  State,  98  Tenn. 
209,  33  SW  1046;  Lea  v.  State.  94 
Tenn.  496.  29  SW  900;  Lancaster  v. 
State.  91  Tenn.  267.  18  SW  777. 

Va. — Benn«rttti3Bd<&»«ft«_^ -Leigh  (SR 
Va.)    745.       ^  ^ 
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Discharge  of  jury.  All  pieenimptions  are  in  fa- 
vor of  the  legality  of  the  action  of  the  court  in 
discharging  a  jury  without  defendant's  consent,  for 
inability  to  agree  or  for  any  other  cause,''  and 
where  the  record  is  silent  as  to  whether  defendant 
consented  to  a  discharge,  it  has  been  held  that  it 
may  be  presumed  that  he  did  consent.** 

[i  3569]  (7)  Questions  Relating  to  Evidence. 
In  the  absence  of  a  showing  to  the  contrary  it  will 
be  presumed  that  the  trial  court  properly  exercised 
its  discretion  in  admitting  or  excluding  evidence,** 
that  a  proper  predicate  for  the  admission  of  cer- 
tain evidence  was  laid;'^  that  testimony  was  given 
ore  tenns,'*  and  that  a  writing  admitted  was  read 
to  the  jury  as  required  by  statute.'^  Where  the 
record  shows  no  objection  to  evidence,  it  will  be 
presumed   that  no   objectionable  evidence  was  re- 


ceived;'' or  where  it  does  not  show  that  the  whole 
of  particular  evidence  was  excluded,  it  will  be -pre- 
sumed that  admissible  portions  were  received."  It 
will  also  be  presumed  that  the  court  properly  exer- 
cised its  discretion  in  permitting*"  or  refusii^  to 
permit*'  the  introduction  of  evidence  out  of  its 
regular  order.  A  witness  called  on  behalf  of  the 
prosecution  and  who  was  subpoenaed  by,  and 'testi- 
fied for,  the  prosecution  against  defendant  at  the 
preliminary  examination,  will  be  presumed  to  have 
testified  against  defendant,  although  the  record  does 
not  contain  his  evidence.*'  Where  an  offer  of  a  cer- 
tain witness  was  denied,  it  must  be  presumed  that 
he  would  have  testified  as  the  party  offering  him 
claimed  he  would  testify;*"  and  where  it  does  not 
appear  that  defendant  asserted  his  right  to  offer  evi- 
dence counter  to  that  offered  by  the  prosecution  on 


ai.  Peo.  V.  Darr,  179  111.  A.  130 
[all  262   111.  202,   104  HE  389]. 

aa.  Vanderkarr  v.  State,  Bl  Ind. 
91;  Price  v.  State,  3(  Miss.  531.  72 
AmD  195:  SUte  v.  Dunn,  SO  Mo.  681; 
State  V.  Jetton.  H   Mo.  376. 

as.  Peo.  V.  Curtis,  76  Cal.  57,  17 
P  941;  Peo.  V.  Dtspenitl,  11  Cal.  A. 
469,  105  P  617:  tAncton  v.  SUte,  14 
Qa.  426. 

84.  U.  S.— Clune  v.  U.  S.,  169  U. 
8.  590,  16  set  126,  40  L.  ed.  269; 
Ijoule  V.  U.  S.,  218  Fed.  36,  134  CCA 
58  (admlsBion  of  circumstantial  evi- 
dence). 

Ala. — Richardson  v.  State,  177  Ala. 
t,  68  S  908:  Long  v.  State.  166  Ala. 
101,  61  8  636;  Jernlgan  v.  State,  81 
Ala.  68,  1  S  72;  BulTord  v.  State,  14 
Ala.  A.  125,  71  8  614;  Harwell  v. 
State,  12  Ala.  A.  265,  68  8  600  [cer- 
tiorari den  68  8  1019  mem];  Belser 
V.  State,  10  Ala.  A.  86,  66  8  312; 
McBanlel  v.  State,  10  Ala.  A.  79,  64 
8  641;  Allen  v.  State,  8  Ala.  A.  228, 
62  S  971;  Feaerin  v.  State,  7  Ala.  A. 
101,  61  S  464;  Sims  v.  State,  1  Ala. 
A.  240,  55  8  1027. 

Ark. — jQhnson  v.  State,  76  Ark. 
427,  88  8W  905;  Pleasant  v.  State,  15 
Ark.  624. 

Cal. — Peo.  v.  Allen.  144  Cal.  298, 
77  P  948;  Peo.  v.  Rellly,  106  Cal. 
648,  40  P  13  (admission  of  deposi- 
tion taken  on  preliminary  examina- 
tion); Peo.  V.  Marsellea,  70  Cal.  98, 
11  F  603  (exclusion  of  witness  as  not 
competent  to  testify  aa  to  defend- 
ant's reputation):  Peo.  v.  Hallam,  6 
Cal.  A.  331,  92  P  190;  Peo.  v.  Low- 
rle,  4  Cal.  A.  137,  87  P  253. 

Colo. — Van  Wyk  v.  Peo.,  46  Colo.  1, 
99    P    1009. 

Pla.— Caldwell  v.  State,  60  Fla.  4, 
39  S  188. 

Ga. — Smith  v.  State,  119  Oa.  118, 
46  SE  79. 

Ind. — Parker  v.   State,  78   Ind.   269. 

Iowa. —  State  v.  Clark,  163  Iowa  1, 
144  NW  596;  State  v.  Thompson,  126 
Iowa  499,  101  NW  109;  State  v. 
Strong.  6  Iowa  72. 

Kan. — State  v.  Burton,  63  Kan. 
602,  66  P  683;  State  v.  Gurnee,  14 
Kan.    111. 

Ky. — Farmer  v.  Com.,  91  SW  682, 
28  KyL  1168;  Taylor  v.  Com.,  69  SW 
33,  22  KyL  929;  Johnson  v.  Com.,  2 
KyL.  67. 

La. — State  r.  Bates,  140  La.  8SS, 
74  S  166;  State  v.  Farrier;  114  La. 
679,    38    S    460. 

Md.— Keyser  v.  State,  96  Md.  96,  61 
A  1057. 

Miss. — HiKhtower  v.  State,  58  Miss. 
636  (admission  of  confession). 

Mo.— State  v.  Ivy,  192  SW  733; 
State  V.  Rlpey,  229  Mo.  667,  129 
SW  646:  State  v.  Richardson,  117 
Mo.   586,   23   SW  769. 

N.  C— State  v.  Parker.  134  N.  C. 
209.  46  SE  511;  State  v.  Wilkerson, 
103  N.  C.   337,  9  SE  415. 

Okl. — E^dwards  v.  State,  9  Okl.  CJr. 
306,   131    P   966,    44   LRANS   701. 

Or. — State  v.  Kline,   60  Or.   426,  93 


P  237:  State  V.  Ogden,  89  Or.  196, 
65  P  449;  State  V.  Chllders,  32  Or, 
119.    49   P   801. 

Porto  Rlco^ — Peo.  ▼.  Rivera,  9  Por- 
to Rico  363;  Peo.  v.  Ruls,  7  Porto 
Rico    129. 

S.  D. — Mllbank  v.  Cronlokken,  29 
S.  -D.  46,  135  NW  711,  AnnCasl914C 
1231   (existence  of  ordinance). 

Tex. — Wilson  v.  State,  32  Tex.  112 
(admission  of  confession);  Baxter  v. 
State,  (Cr.)  194  SW  1107;  Tennel  v. 
State,  78  Tex.  Cr.  400,  181  SW  458; 
Edwards  v.  State,  78  Tex.  Cr.  210, 
181  SW  195;  Jackson  v.  State,  78  Tex. 
Cr.  100,  180  SW  260;  Stevens  v.  State, 
70  Tex.  Cr.  566,  159  SW  605;  Ward 
v.  State,  66  Tex.  Cr.  313,  148  SW  931; 
Black  V.  State,  65  Tex.  Cr.  116.  148 
SW  932;  Welch  v.  State,  57  Tex.  Cr. 
Ill,  122  SW  880;  Klrkpatrlck  v. 
State,  57  Tex.  Cr.  17,  121  SW  611; 
KlUman  v.  State,  63  Tex.  Cr.  670, 
112  SW  92;  Hargrave  v.  State,  53 
Tex.  Cr.  147,  109  SW  163;  Hurt  v. 
State,  (Cr.)  100  SW  963;  Manning 
V.  State,  51  Tex.  Cr.  211,  98  SW  251; 
Bernal  v.  State,  (Cr.)  96  SW  118; 
Starr  V.  State.  (Cr.)  86  SW  1028; 
Wilson  v.  State,  (Cr.)  78  SW  232; 
Martin  v.  State,  (Cr.)  72  SW  380; 
Wllhelm  v.  State,  (Cr.)  66  SW  667; 
Chambers  v.  State,  (Cr.)  65  SW 
192;  Hamilton  v.  State,  (Cr.)  60  SW 
39;  Harrell  v.  State,  39  Tex.  Cr.  204, 
45  SW  581;  Garrett  v.  State,  37  Tex. 
Cr.  198,  38  SW  1017,  39  SW  108; 
Llenpo  V.  State.  28  Tex.  A.  179,  IS 
SW  68S. 

Utah.— State  v.  Inlow.  44  Utah  486, 
141  P  630,  AnnCaal917A  741. 

Vt. — State  v.  Marino,  99  A  882 
(cross-examination):  State  v.  Muxzy, 
87  Vt.  267,  88  A  8^5;  State  v.  Good- 
rich, 19  Vt.  116,  47  AmD  676. 

W.  Va.— State  v.  Clifford.  69  W. 
Va.  1,  52  SE  981:  State  v.  Hatfield. 
48   W.  Va.    561,    37   SE  626. 

[a]  Svideiic*  admlsslbl*  for  aay 
piuposs  will  be  presumed  to  have 
been  properly  admitted.  In  the  ab- 
sence of  any  showing  that  It  was 
used  for  any  Improper  purpose. 
State  V.  Gurnee,   14  Kan.  111. 

[b]  IPrmnuuptloa  that  admoaltlon 
Mi  to  vnrpos*  of  oartein  •vldenee  was 
alvsa. — Farmer  v.  Com.,  91  SW  682, 
28    KyL   1168. 

[c]  Xxamtnatloa  by  court. — ^Where 
the  court  asked  a  witness  for  de- 
fendant, on  a  trial  for  murder,  "why 
he  did  not  communicate  said  threats 
to  defendant,"  but  the  bill  of  ex- 
ceptions did  not  show  the  nature  of 
the  threats  referred  to,  such  exami- 
nation win  not  be  presumed  prejudi- 
cial error.  Harrell  v.  State,  39  Tex. 
Cr.   204.   46  SW  681. 

as.  Ala. — ^Wasserleben  v.  State, 
184  Ala.  2,  63  8  520:  Elder  v.  State, 
124  Ala.  69,  27  S  305;  Floyd  v.  State, 
82  Ala.  16,  2  S  683;  Doby  v.  State, 
(A.)  74  3  724;  Roden  v.  State,  (A.) 
72  S  605;  Allsup  v.  State,  (A.)  72 
S  699;  Thornhill  v.  State,  14  Ala. 
A.  647,  72  8  297  (evidence  of  reputa- 


tion); Cauley  v.  State,  14  Ala.  A. 
133,  72  8  271;  Portner  v.  State,  12 
Ala.  A.  179,  67  S  720;  Moye  v.  Statt, 
12  Ala.  A.  127,  67  8  716;  Phillips  r 
State,   11  Ala.  A.  168,  65  8  673   (Im- 

geachlng  evidence);  Livingston  t. 
tate.  7  Ala.  A.  43,  61  8  64  [rev  on 
other  grounds  181  Ala.  4,  61  S  53]. 

Ark. — Pearson  v.  State,  119  Ark. 
152,   178  SW   914. 

Kan.— State  v.  Shook,  76  Kan.  807, 
90   P   234 

Mont.-^tate  v.  Berberlck,  38  MonL 
423,  100  P  209,  16  AnnCas  1077. 

Dr.— State  v.  Kline.  50  Or.  426,  9J 
P  237;  State  v.  Chllders,  32  Or.  119, 
49  P  801;  State  v.  Brown,  28  Or.  147, 
41  P  1042  (foundation  for  imi>each- 
ing  evidence). 

Tex.— Henien  v.  State,  «2  Tex.  (3r. 
386,   137    SW   1141. 

[a]  PrMUcat*  for  vroot  of  sdails- 
■loa  or  coafeMdon. — -Wasserleben  v. 
State,  184  Ala.  2,  63  S  620;  Green 
v.  State,  168  Ala.  90,  63  S  286;  Du- 
pree  v.  State,  148  Ala.  620.  42  S 
1004:  Whatley  v.  State,  144  Ala.  68, 
39  S  1014;  Elder  v.  State,  124  Ala. 
69,  27  S  305;  Fortner  v.  State,  12 
Ala.  A.  179,  67  S  720;  Pearson  v. 
State,  119  Ark.  152,  178  SW  914. 

[b]  SsttlBr  out  ■onu  of  •▼idSBM. 
— ^Where  the  bill  of  exceptions  sets 
out  only  some  of  the  evidence,  if 
evidence  objected  to  Is  such  as  may 
be  competent  in  connection  with  oth- 
er evidence.  It  will  be  presumed  that 
the  other  evidence  rendered  it  ad- 
missible. Dickey  v.  State,  (Ala.  A.) 
72  S  608  [certiorari  den  73  S  72]; 
State  V.  Berberlck,  38  Mont.  423,  100 
P  209,   16  AnnCas  1077. 

as.    Beale    v.    Com.,    26   Pa.    11. 
87.     State   V.   Patch,   21   Mont.   634, 

66  P  108. 

as.  Finney  v.  State,  10  Ala.  A. 
39,  66  8  93;  Brown  v.  Peo.,  29  Mich. 
232;  State  v.  Lawson,  239  Mo.  691, 
145   SW  92. 

[a]  Bsspoaalv*  anawws.— Where 
no  objection  was  made  to  questions 
asked  a  witness,  but  only  to  the 
answers,  it  will  be  presumed  that 
the  answers  were  responsive,  and 
that  the  objections  are  too  late,  Fin- 
ney V.  State,  10  Ala.  A.  39,  65  S 
93 

39.    Autrey   v.    State,   190   Ala.   10, 

67  S  237;  Peoples  v.  State,  (Miss.) 
33    S    289. 

30.     Levells  V.  State,   32  Ark.   586. 

81.     State  V.  Ruhl.  8  Iowa  447. 

aa.  State  V.  Hamilton,  66  Kan. 
183,   69   P   162. 

33.  Peo.  V.  Renwick,  31  C!al.  A 
774,  161  P  1002;  Peo.  v.  Tugwell,  28 
Cal.  A.  348,  152  P  740:  State  v.  Kel- 
ler, 263  Mo.  539,  174  SW  67.  Com- 
pare Williams  V.  State,  13  Okl.  Cr. 
189,  163  P  279  (holding  that,  where 
a  witness  is  not  produced  and  sworn 
in  court,  and  no  offer  is  made  to 
develop  his  testimony,  the  criminal 
court  of  appeals  will  not  surmise  M 
to  what  he  would  have  testified  had 
he  been  produced). 


For  latvr  «•■••,  derdopiaMBta  and  tbaagtm  In  the  law  see  cumulati  7e  Annotations,  same  title,  page  and  note  number. 
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a  new  point  after  defendant  has  rested,  it  will  be 
presnmed  that  no  counter  eyidence  was  obtainable.** 

Competaaey  of  witness.  A  witness  who  testified 
as  an  expert  is  presumed  to  have  been  competent 
only  where  the  record  shows  that  he  qualified  to  the 
satisfaction  of  the  court  ;^^  but  the  presumption  is 
in  favor  of  the  competency  of  youthful  witnesses, 
as  it  depends  upon  their  conduct  and  appearance, 
which  are  peculiarly  within  the  knowledge  of  the 
trial  court  and  cannot  appear  of  record  ;*'  and  where 
the  trial  judge  was  not  ai^ed  to  pass  upon  the  com- 
petency of  a  witness,  it  must  be  assumed  that  he 
was  satisfied  of  his  maturity  and  mental  compe- 
tency." 

Sufficiency  of  evidenceL  Where  neither  the  evi; 
dence  nor  any  material  part  of  it  is  in  the  bill  of 
exceptions,  it.  will  be  presnmed  to  have  been  suffi- 


cient as  to  eaeh  and  every  material  and  essential 
fact  relevant  under-  the '  charge  and  necessary  to 
support  the  findings  or  verdict.**  But  where  there  is 
a  transcript  of  the  evidence,  the  appellate  court  can- 
not presume  the  existence  of  essential  facts  not 
warranted  by  the  evidenee.**  In  testing  the  legal 
sufSciency  of  the  evidence  to  sustain  a  conviction  \ 
the  appellate  court  will  accept  the  testimoay  of- 
fered by  the  prasecution  as  true,*°  and  need  only 
consider  sijch  evidence,*'  and  will  presume  thai 
confiicts  in  the  evidence  were  resolved  by  the  jury 
in  favor  of  the  prosecution's  witnesses.*^ 

[i  3570]  (8)  Questions  Belatiag  to  Instroc- 
tioss.**  ia  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  that  proper  and  full  in- 
structions were  given,  where  the  record  does  not 
contain  all  the  instructions,*''  nor  show  any  objec- 


M.  State  V.  Johnson,  141  La.  775, 
75  S   678. 

3&  Gardner  v.  State,  96  Ala.  12, 
11  S  402;  Polk  v.  State,  86  Ark.  117. 
38.  Blackwell  v.  State,  11  Ind. 
19(:  Peo.  V.  Johnson.  185  N.  T.  219, 
77  HE  1184:  Peo.  V.  Donohue,  114 
App.  Dlv.  820,  100  NTS  202.  20  N. 
T.  Cr.  341;  Moore  v.  State,  49  Tex. 
Cr.   449.    96    SW    327. 

37.  State  v.  Merrick,  172  N.  C 
870.  90   SB   257. 

SB.  U.  S.— Krause  v.  U.  S.,  147 
Fed.  442.  78  CCA  642:  MoCarty  v.  U. 
S..  101  Fed.  113,  41  CCA  242;  U.  S. 
V.  Koch,   21    Fed.   873.  - 

Ala. — Christian  v.  State,  171  Ala. 
a,  54  S  1001;  Ventreas  v.  Clayton, 
1«5  Ala.  349,  51  S  763;  Harris  v. 
State.  159  Ala.  108.  48  S  671;  Wilson 
V.  State.  113  Ala.  104,  21  S  487; 
Dennis  v.  State,  (A.)  76  S  707;  Og- 
den  V.  State.   (A.)  72  8  587. 

Arix. — Reynolds  v.  State,  18  Arls. 
318.  161  P  885. 
Ark.— Wilson  v.  State,  28  SW  507. 
Cal. — Peo.  V.  Elmore,  167  Cal.  206, 
138  P  989;  Peo.  V.  Hallam,  6  Cal.  A. 
331,  92  P  190;  Peo.  v.  Beatty,  4  CaL 
A  409,    88    P    377. 

Colo. — Short  V.  Poo.,  27  Colo.  176, 
(«  P  330;  MUler  y.  Peo.,  23  Colo. 
95.  46  F   111. 

Conn. — State  v.  Wolfarth,  42  Conn. 
1S5. 

D.  C. — Simon  v.  U.  S.,  37  App.  280 
(sufficient   to  support   Indictment). 

Fla.— Clements  v.  State,  61  Fla.  6, 
40  S  432. 

lU.— Peo.  y.  Nlehoff,  266  111.  1Q3. 
107  NB  119;  Peo.  v.  Sclsliano,  194 
III.  A.  345;  Chicago,  v.  Meyers,  18) 
IIL  A.  345;  Peo.  v.  Toung,  182  111. 
A  3;  Chicago  v.  Moore,  170  111.  A. 
1<}. 

Ind. — Gardner  v.  State,  161  Ind. 
m.  68  NE  168;  Woodworth  v.  State, 
I4S  Ind.  276,  48  NB  933;  Nichols 
T.  State,  127  Ind.  406,  26  NB  839; 
KnlKht  y.  Stale.  70  Ind.  S75;  Ro-, 
maine  v.  State,  7  Ind.  63. 

K7— Fuson  V.  Com.,  173  Ky.  288, 
190  SW  1095;  Duncan  v.  Com.,  165 
Ky.  247.  176  SW  984;  ElIU  y.  Com., 
3  KyL  251.    11   Ky.    Op.    233. 

La.— State  T.  Morris,  122  lA.  265, 
47  S  597:  State  v.  Allen,  113  La. 
705.  37  S  614;  State  v.  Angelo,  32 
La.  Ann.  407. 

Mass. — Com.  v.  Mackay.  177  Mass. 
345.  58  NB  1027;  Benson  v.  Com., 
US  Mass.  164.  33  NE  884;  Com.  v. 
Smith.  11   Allen  243. 

Mich. — Peo.  V.  Durfee,  62  Mich. 
487.  29  NW  109;  Peo.  v.  Cline,  44 
Htcli.  290,   6   NW  671. 

Minn. — State  v.  Shettleworth,  18 
Minn.    208. 

Mont — State  y.  Miah,  36  Mont.  168, 
i:  P  459.  122  AmSR  343;  State  v. 
Bheppbard.  23  Mont.  823,  68  P  868. 

Nebr.— Hoy  y.  State,  69  Nebr.  516, 
M  NW   228. 

OU.— KlllooKh  V.  State,  6  Okl.  Cr. 
HI.   118   P    6*0. 

Or.— State  ▼.  Biggleston,  46  Or.  346, 
n  P  738;  State  v.  Coles  took,  41  Or. 
>.  17  P  418;  State  v.  Gardner.  33 
Or.  149.  64  P  809;   State  y.  Chllders, 


32  Or.   119.  49  P  801. 

Pa. — Com.  y.  Scott,  38  Pa.  Super. 
303. 

Porto  Rico.— Peo.  y.  ColOn,  15  Por- 
to Rico  80;  Peo.  y.  Rodrlgues,  10 
Porto  Rico  218;  Peo.  V.  Bocanegra,  9 
Porto  Rico  490;  Peo.  v.  Torres,  0 
Porto  Rico  396;  Peo.  y.  BUgier,  9 
Porto  Rico   367. 

R.  I.— Stone's  Pet,  21  R.  I.  14,  41  A 
668;  Kenney  y.  State,  5  R.  I.  385. 

S.  D.— State  y.  Price,  80  S.  D.  299. 
138  NW  14. 

Tenn. — Dennis  v.  State,  137  Tenn. 
643,  195  SW  162  (presumption  con- 
clusive in  absence  of  bill  of  excep- 
tions); Temple  v.  State,  127  Tenn. 
429,    156    SW    388. 

Tex. — State  v.  Pine.  30  Tex.  399: 
Armendariz  v.  State,  (Cr.)  194  SW 
826;  Humphries  v.  State,  72  Tex.  Cr. 
635,  168  SW  71;  Thomas  v.  State, 
(Cr.)  162  SW  927;  Weatherford  V. 
State,  (Cr.)  152  SW  926;  Warner  v. 
State,  66  Tex.  Cr.  356,  147  SW  265; 
Jackson  v.  State,  56  Tex.  Cr.  28,  117 
SW  990;  Holloway  v.  State,  58  Tex. 
Cr.  246.  110  SW  745;  Graham  y.  State, 
(Cr.)  99  SW  546;  Ingram  V.  State, 
49  Tex.  Cr.  117,  90  SW  1098;  Cham- 
bers V.  State,  (Cr.)  65  SW  192;  Sara- 
gosa  V.  state,  40  Tex.  Cr.  64,  46  SW 
250,  48  SW  190;  Ollvo  V.  State,  (Cr.) 
45  SW  912:  Lewallen  v.  State,  (Cr.) 
44  SW  1096;  Holloway  y.  State,  (Cr.) 
44  SW  825:  Yvarra  v.  State,  (Cr.)  43 
SW  841;  Crane  v.  State,  (Or.)  40  SW 
300;  Williams  v.  State,  (Ch-.)  37  SW 
741. 

Vt.— State  y."  Burns,  79  Vt.  272,  64 
A   1129. 

Va. — In  re  Barhart.  9'  Leigh  (86 
Va.)  671;  Llthgow  v.  Com.,  2  Va.  Cas. 
(4  Va.)  297. 

Ta]  Oorroboratloii  of  a  proseout- 
lag  wttnass,  If  necessary,  will  be  pre- 
sumed where  nothing  appears  to  the 
contrary.  State  v.  Owens,  22  Minn. 
238. 

rb]  Isatzuotton  to  aootdt  not  i«- 
qiwatad. — Where  the  trial  court  was 
not  reciue.sted  to  instruct  the  Jury 
to  acquit  defendant  by  reason  of  any 
failure  of  proof,  it  will  be  presumed, 
on  appeal  from  a  conviction,  that 
the  evidence  was  sufficient.  State 
y.    Eggleston,    45    Or.    346,    77    P    738. 

89.  Smith  V.  State.  61  Tex.  Cr. 
645,    104    SW    899. 

fa]  Where  aa  ■Ua«r*d  foxyed  la- 
■tnim«Bt  U  iadlapeasaUe  on.  the 
tilal,  and  the  record  only  shows  that 
It  was  offered,  but  not  that  It  was 
read.  It  will  not  be-  presumed  that 
it  was  In  evidence.  Strickland  v. 
State,    (Tex.   A.)    13    SW    865. 

40.  Starnes  v.  State,  128  Ark.  302. 
194  SW  506;  McCown  v.  State,  (Ark.) 
188  SW  647:  State  y.  Taylor,  169  N. 
C.   465,   74  SE  914. 

41.  MoCown  y.  State,  (Ark.)  188 
SW  547. 

4a.  state  V.  Cheylgny,  48  Mont. 
382.    138    P    267. 

43.  See  generally  Appeal  and  Er- 
ror  ]{   2710-2713. 

44.  Ala.— Stewart  v.  State,  137 
Ala.    33.   34    S   818. 

Ark.— Dixon  y.  State.  146  SW  901; 


Jackson  v.  State,  94  Ark.  169,  126 
SW  843  (that  there  was  no  inten- 
tion to  give  a  contradictory  iDstruc>- 
tlon);  Johnson  y.  State,  73  Aril.  101, 
83  SW  651.  ^ 

Cal.— Peo.  V.  C^ebulla;  137  Cal.  314, 
70  P  181;  Peo.  V.  McMahon,  133  Cal. 
278,  65  P  571;  Peo.  y.  Molina,  126 
CaL  605,  69  P  34;  Peo.  v.  Crawford, 
24  Cal.  A.  396,  141  P  824;  Peo.  v. 
Russo,  8  Cal.  A.  636,  97  P  700. 

Fla. — Clements  v.  State,  51  Fla.  6, 
40  S  432.  I 

Oa:— Ware  v.  State,  118  Qa.  752, 
45  SE  616;  Fordham  y.  State,  112 
.Qa.  228,  37  SE  391;  Robinson  v.  State, 
109  Ga.  506,  34  SB  1017;  OarlingtoD 
y.  State,  68  Ga.  837:  Lepbisl^  v. 
State,  7  Ga.  A.  285,  66  SE  965;  War- 
nack  y.  Stata,  7  Ga.  A.  73,  66  SD 
393. 

Ida.— State   y.  Watklna^   7  Ida.   88, 

59  P   1106. 

111.— Sullivan   V.    Peo..   16»   lU.    94, 
40    NE    288. 
Ind.— Bealer  v.  State.  ISO  Ind.  390, 

60  NE  302. 

Iowa.— State  v.  Lyon,  176  Iowa  171, 
157  NW  742;  State  v.  Ayers.  163  Iowa 
631,  146  NW  276;  State  v.  Smith.  137 
Iowa  6.  114  NW  558. 

Ky. — Stamper  v.  Com.,  110  SW 
389,  33  KyL  580;  Com.  V.  Clubb,  17 
SW  281,  13  KyL  416. 

Mass. — Com.  v.  Johnson,  199  Mass. 
66,  86  NB  188;  Com.  y.  Asberowskl. 
196  Mass.  342.  82  NE  13;  Com.  v. 
Kneeland,  20  Pick.  206.  Compare 
Com.  V.  Shepard,  1  Allen  575  (holdins 
that,  where  a  case  comes  up  by  re- 
IKirt  after  verdict,  and  the  report 
shows  the  admission  of  evidence  adi- 
miSBlble  for  some  purposes,  but  not 
for  all,  and  does  not  show  that  prop- 
er  instructions  were  given  to  the 
jury  as  to  its  street,  it  will  not  be 
presumed,  as  it  might  be  on  a  bill  of 
exceptions,  that  correct  laatvoctlona 
were  given.  If  the  contrary  is  not 
shown). 

Mo. — State  v.  Burgess,  193  SW  821; 
State  v.  SklbiskI,  246  Mo.  469.  160 
SW  1038:  State  v.  Hodges,  144  Mo. 
60,  45   SW   1093. 

N.  Y. — Peo.  v.  Bishop,  69  Hun 
105,   23   NTS   243. 

N.  C— State  v.  Williams,  168  N. 
C.  191,  83  SE  714;  State  v.  Malonee, 
154  N.  C.  200,  69  SE  786;  State  y. 
Simonds,  154  N.  C.  197,  69  SB  790; 
State  v.  Gregory,  163  N.  C.  646,  69 
SE  674:  State  v.  Martin,  141  N.  C. 
832.  63  SB  874;  State  v.  Kinsauls, 
126  N.  C.  1096,  36  SE  31;  State  v. 
Ridge.  125  N.  C.  655,  34  SE  439: 
State  v.  Dlckeraon,  98  N.  C.  708,  3  SE 
687. 

Okl. — Hines  y.  U.  S.,  2  Okl.  Cr.  689, 
103   P  879. 

Pa. — Com.  v.  Van  Horn,  188  Pa. 
148.    41    A    469. 

Porto  Rico. — Peo.  v.  Cordova,  9 
Porto    Rico    311. 

S.  C. — State  y.  Sheppard,  54  S.  C. 
178.  32  SE  146. 

S.  D. — State  y.  Devers,  32  S.  D. 
473,  143  NW  364. 

Tenn. — Temple  v.  State,  127  Tenn. 
429,    156    SW    388;    Foutch    y.    Stats, 


224     [17  C.  J.] 


CRIMINAL  LAW 


[§  3570 


tions  or  exceptions  to  them  as  given;*'  and  where 
it  is  not  affirmatively  shown  foy  the  bill  of  excep- 
tions that  it  contains  all  the  given  instructions,  it 
will  be  presumed  that  such  bill  does  not  contain  all 
the  instructions  given.**  Where  only  a  part  of  the 
instructions  are  presented  to  the  appellate  court,  it 
will  be  presumed  that  on  all  other  points  thaii 
those  covered  by  the  instructions  presented  the 
jury  were  correctly  instructed;*' "and  if  objection 
is  made  to  instructions  presented,  it  |rill  be  pre- 
sumed that  the  error  was  eured  by  other  instruc- 
tions given  but  not  set  out  in  the  record,**  if  it 
is  clear  that  the  error  is  such  that  it  could  have 
been  so  corrected.*'  It  has  been  held  that  it  can- 
not be  presumed  in  defendant's  favor  that  the  trial 


court  erred  in  an  instruction,  unless  defendant  af- 
firmatively shows  that  it  was  not  given  at  his  re- 
quest." 

Evidence  not  in  record.  It  will  be  presumed  that 
the  instructions  given  were  full  and  applicable  to 
the  case  as  presented  by  the  evidence,  where  the 
evidence,""^  or  the  part  thereof  with  reference  to 
which  the  instructions  objected  to  are  supposed  to 
have  been  framed,"  is  not  presented  by  the  record, 
and  where  they  could  be  ^regarded  as  coirsct  under 
any  supposable  state  of  facts  which  might  have  been 
proved  by  evidence  l^ally  admissible  under  the 
issues."* 

BeqnoBted  instmctions.  Where  there  is  no  af- 
firmative showing  whether  an  instmetion  asked  by 


IVO  Tenn.  SS4,  iS  SW  678;  Williams 
v.   State,   3   Helsk.   376. 

Tex. — Rogers  v.  State.  43  Tex.  406; 
Warner  v  St&te,  (Cr.)  188  SW  1001; 
Oomei  V.  State,  75  Tex.  Cr.  239,  170 
SW  711;  Fowler  v.  State,  71  Tex.  Cr. 
1,  1B8  SW  1117;  Baker  v.  State,  (Cr.) 
157  SW  478;  Wright  v.  State,  70  Tex. 
Cr.  73,  136  SW  624;  Maxwell  v.  State, 
6»  Tex.  Cr.  248,  153  SW  324;  Sharp 
V.  State,  68  Tex.  Cr.  93,  160  SW  918; 
Orubbe  v.  State.  (Cr.)  146  SW  26U 
Staten  v.  State.  63  Tex.  Cr.  592,  141 
SW  525;  Sheppard  v.  State,  63  Tex. 
Cr.  669,  140  SW  1090;  Catron  v.  State, 
68  Tex.  Cr.  377,  140  SW  227;  Morris 
V.  State,  63  Tex.  Cr.  375.  140  SW  775; 
Carney  v.  State,  63  Tex.  Cr.  370» 
140  SW  440;  Gilbert  v.  State.  67  Tex. 
Cr.  86,  121  SW  1126;  Thomas  v.  State, 

65  Tex.  Cr.  293,  116  SW  600  (as  to 
form  of  verdict);  Athey  v.  State,  64 
Tex.  Cr.  598.  114  SW  113;  Green  v. 
State,  (Cr.)  89  SW  838;  Kinney  v. 
State,  47  Tex.  Cr.  496,  84  SW  590; 
Carey  v.  State,  (Cr.)  60  SW  550; 
Jones  v.  State.  (Cr.)  49  SW  91;  Carr 
V.  State,  5  Tex.  A.  153;  Newton  v. 
State.  3  Tex.  A.  245. 

[a]  InatmotloB  reqsMted  fer  Jury. 
—Where  a  Jury  requested  further 
Instruction,  it  will  be  presumed,  un- 
less the  contrary  affirmatively  ap- 
pears, that  the  Judge,  in  recharg- 
ing, covered  the  Inquiries  submitted 
by  them.  Fordham  v.  State,  112  Ga. 
228.    37    SE    391. 

]r«e«Mtty  of  laatmctloiu  appear- 
liig'  In  the  record  see  supra  g  3404. 

4S.  U.  S.— Blake  V.  U.  S.,  71  Fed. 
286.    18   CCA    117. 

Ark.— Rottner  v.  State.  166  SW 
1027;  Morris  v.  State,  102  Ark.  613, 
145  SW  213. 

111. — Hlckam  v.  Pec,  187  111.  76, 
27    NE    88. 

c<a. — State  v.  Bernard,  132  Ija.  463, 
61  S  528;  State  v.  Rideau,  118  La. 
885,  42  S  973;  State  v.  Dudoussat,  47 
I^.  Ann.  977,  17   S  685. 

Mass. — Com.  v.  Glover,  111  Mass. 
395. 

Mich.— Peo.  V.  Skutt,  96  Mich.  449, 

66  NW   11. 

Mo. — State  V.  Clark,  147  Mo.  20, 
47   SW   886. 

N.  H.— State  V.  Kennard,  74  N.  H. 
76.   65   A   376. 

N.  C— State  V.  Walton,  172  N.  C. 
931.  90  SE  518;  State  v.  Williams,  168 
N.  C.  191,  83  SE  714;  State  v.  Shoe- 
maker,  101  N.  C.  690,  8  SE  332. 

Oh.— Bolen  v.  State,  26  Oh.  St. 
371. 

Okl. — Provens  v.  Terr..  17  Okl.  512, 
87  P  661;  Cohn  V.  State,  4  Okl.  Cr. 
494,   113  P  217. 

S.  C, — State  V.  Sheppard,  54  S.  C. 
178,    32    SE   146. 

S.  D. — State  v.  Carmel,  36  S.  D. 
293.  154  NW  808;  State  v.  Doran,  28 
8.    D.    486.    134    NW   63. 

Tenn. — Temple  v.  State,  127  Tenn. 
429.    165    SW    388. 

Tex. — Gomez  v.  State,  75  Tex.  Cr. 
239.  170  SW  711;  Belts  v.  State,  71 
Tex.  Cr.  204,  159  SW  1069;  Morris 
V.  State.  63  Tex.  Cr.  376,  140  SW 
775;    Sullivan    v.    State.    61    Tex.    Cr. 


667,  136  SW  456;  Wilson  v.  State,  52 
Tex.   Cr.   173,   106   SW   1026. 

[a]  Th*  tae^pttvlatton  of  tit*  t«a- 
tlmoay  ij  tba  court  will  not  be  pre- 
sumed to  have  been  In  a  manner  un- 
favorable to  defendant,  where  no  ex- 
ception was  taken  at  the  time.  State 
V.  Shoemaker,  101  N.  C.  690,  8  SE 
332 

46.  King  V.  State,  185  Ind.  312, 
114    NE   34. 

47.  n-  S.— Charles  v.  U.  S.,  213 
Fed.  717,  130  C(^A.  231,  AnnCasl914C 
1261;  Johnston  v.  U.  S.,  164  Fed. 
445,  83  CX:A  299 

Ala. — Hammond  v.  State,  147  Ala. 
79,  41  S  761;  CulUver  v.  State,  (A.) 
73   S   656;   Scott   v.   State,    (A.)    73   S 

Ind.— King  v.  State,  186  Ind.  318, 
114  NE  34;  Gardner  v.  State,  161  Ind. 
262,  68  NE  163. 

Okl. — Stansbury  v.  U.  S.,  2  Okl. 
161,  37  P  1083:  Peters  v.  U.  S.,  3 
Okl.   116,  33  P  1031. 

S.  C— SUte  V.  Roof,  106  S.  C.  281, 
91   SE   314. 

Tenn. — State  v.  Robinson,  106  Tenn. 
184,    61    SW    60. 

48.  U.  S.— Johnston  v.  U.  S.,  164 
Fed.    445.    83   CCA   299. 

Ala.— CulUver  v.  State,  (A.)  78  S 
656;  Flowers  v.  State,  2  Ala.  A.  65, 
66  S  98. 

Ark.— Mitchell  v.  State,  73  Ark. 
291.   83   SW  1060. 

Ind.— King  v.  State,  186  Ind.  312, 
114   NE   34. 

N.  C. — State  v.  Malonee.  154  N.  C. 
200,  69  SE  786;  State  v.  SImonds,  154 
N.   C.    197.    69    SE   790. 

49.  Johnston  v.  U.  S.,  164  Fed. 
445,    83    CCA    299. 

BO.  Peo.  v.  Jan  You,  26  C^al.  A. 
148.  146  P  63:  Peo.  v.  Casselman,  10 
Cal.  A.   234.   101   P  693. 

61.  TT.  S. — McCSirty  v.  TJ.  S.,  101 
Fed.   113.   41   CCA   242. 

Arl«. — Shaffer  v.  Terr.,  14  Arl«.  329, 
127  P  746. 

Cal.— Peo.    V.    Allen,    144    <3al.    298, 

77  P   948:   Peo.   v.   Gonzales,   6   <3al. 
Unrep.  Cas.  263.  66  P  804. 

Colo. — Irving  v.  Peo.,  43  Colo.  260, 
95   P  940. 

Ida.- State  v.  Hall.  26  Ida.  107, 
136  P  1163;  State  v.  O'Brien,  13  Ida. 
112.   88  P  425. 

Ind. — Schuster  v.  State.  178  Ind. 
320,  99  NE  422;  Ferris  v.  State.  156 
Ind.  224,  59  NE  47S;  Parker  v.  State. 

78  Ind.    259. 

Iowa. — Stnte  V.  Prutlger,  167  Iowa 
550.  149  NW  634;  State  v.  Vlers.  82 
Iowa  897.  48  NW  732;  State  v.  Broad- 
well.  73  Iowa  765,  35  NW  691;  State 
v.  Myers,  70  Iowa  760,  35  NW 
114. 

Ky. — Boggs  V.  Com.,  6  SW  307, 
9   KyL,   342. 

Mich.— Peo.  v.  Nlles,  44  Mich.  606, 
7  NW   192. 

Mo. — State  v.  Brown,  75  Mo.  317. 

Nebr.^Von  Haller  v.  State.  78 
Nebr.  161,  107  NW  233:  Martin  v. 
State,   67  Nebr.  36.  93  NW  161. 

N.  M.— Terr.  v.  Perea,  1  N.  M.  627 
[overr  Leonardo  v.  Terr.,  1  N.  M. 
291]. 


N.  T. — Peo.  v.  Brltton.  134  App. 
Dlv.    275,    118    NTS    9«9. 

N.  D. — State  v.  La  Flame,  30  N. 
D.  489.  152  NW  81&;  SUte  v.  Woods, 
24  N.  D.   156,  139  NW  321. 

Okl.— Harris  v.  SUte,  10  Okl.  Cr. 
417.  137  P  366,  139  P  846;  Thorns- 
berry  V.  SUte,  8  OkL  Cr.  88,  126  P 
690. 

Or. — State  v.  Janclgal.  64  Or.  361, 
103   P  64. 

Tex. — Garcia  v.  SUU,  (Cr.)  196 
SW  181;  Suggs  V.  State,  (Cr.)  189 
SW  266;  Turner  v.  SUte,  79  Tex. 
Cr.  390,  186  SW  322;  Harris  v.  State, 
(Cr.)  162  SW  1147;  Floyd  v.  SUte, 
72  Tex.  Cr.  247,  161  SW  974;  Hall 
V.  SUte,  72  Tex.  C!r.  161,  161  SW  457; 
Thomas  v.  Sute,  71  Tex.  Cr.  183, 
169  SW  1188;  Richardson  v.  SUte, 
71  Tex.  Cr.  Ill,  158  SW  517;  Ctol- 
ilns  V.  SUte,  67  Tex.  Cr.  466,  148  SW 
1071;  Flowers  v.  SUte,  (Cr.)  148 
SW  664;  Ward  v.  SUte,  66  Tex.  Cr. 
313,  146  SW  931;  Campbell  v.  SUte. 
66  Tex.  Ct.  418,  144  SW  966;  Payne 
V.  State,  (Cr.)  144  SW  677;  Focke 
V.  State,  65  Tex.  Cr.  363,  144  SW 
267;  Sheppard  v.  State.  63  Tex.  Cr. 
669,  140  SW  1090;  Inabn)t  v.  SUte, 
63  Tex.  Cr.  88,  138  SW  1013;  Palmer 
V.  State.  62  Tex.  Cr.  539,  1S8  SW 
403;  Contee  v.  State.  (Cr.)  138  SW 
403;  Griffln  v.  State,  62  Tex.  Cr.  98, 
136  SW-778:  Parvin  v.  State,  62  Tex. 
Cr.  63,  136  SW  453;  Frailer  v.  State, 
61  Tex.  Cr.  647,  135- SW  583;  Blat- 
ter V.  State,  61  Tex.  Cr.  243,  136  SW 
770;  Fisher  v.  State,  (Cr.)  135  SW 
564;  Davis  v.  State,  61  Tex.  Cr.  301, 
135  SW  129;  Cunningham  v.  SUte, 
61  Tex.  Cr.  232,  134  SW  728;  Benevl- 
das  V.  State,  57  Tex.  Cr.  170,  121  SW 
1107;  White  v.  State,  52  Tex.  Cr.  193. 
106  SW  1167;  Stateham  v.  State, 
(Cr.)  69  SW  499;  Jernlgan  v.  State. 
43  Tex.  Cr.  114,  63  SW  560;  Brod  v. 
State,  42  Tex.  Cr.  71,  67  SW  671; 
Loftln  V.  State,  (Cr.)  66  «W  498; 
Burrows  v.  State,  (Cr.)  65  SW^  64; 
Baldwin  v.  State,  39  Tex.  Cr.  245. 
,45  SW  714;  Campbell  v.  SUte,  (Cr.) 
24   SW  646. 

Wyo. — State  v.  Pressler,  16  Wyo. 
214,  92  P  806.  15  AnnCas  93. 

[al  Badnettoiia  ttvax  taattmoay,— 
In  testing  Instructions,  every  deduc- 
tion which  the  jury  might  have  been 
authorized  to  make  from  the  testi- 
mony must  be  assumed  as  a  fact 
proved.  Greer  v.  Com..  Ill  Ky.  93. 
63    SW   443.   23   KyL    489. 

Sooaaaltr  of  sottlnff  ont  avldeao* 
for  r«vt*w  of  Inatenuttom  see  supra 
i    3466. 

sa.  SUte  V.  Rich.  245  Mo.  162,  149 
SW  464. 

53.  Schuster  v.  State,  178  Ind. 
320.  99  NE  422;  Thornaberry  v.  SUte, 
8  Okl.  Cr.  88,  126  P  590:  Turner  v. 
State,  79  Tex.  Cr.  390,  186  SW  322: 
Simpson  v.  Sta'te,  69  Tex.  Cr.  376, 
154  SW  999;  Bradford  v.  SUte.  62 
Tex.  Cr.  424,  188  SW  118:  Shrewder 
V.  State.  62  Tex.  Cr.  463.  136  SW 
461.  1200;  Davis  v.  State,  61  Tex.  Cr. 
301,  136  SW  129:  Young  v.  SUte, 
61  Tex.  Cr.  440,  134  SW  786.  And 
see  cases  supra  note  51. 


For  later  cas*s,  d«v«lovinaa,ta  and  cluuic««  In  the  law-  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3570-3571] 


CRIMINAL  LAW 


[17  C.  J.]     225 


appellant  was  given,  it  will  be  presumed  to  have 
been  given;**  and  where  the  court  l%ad  requested 
instmetions  to  the  jury  without  objection  or  modifi- 
cation or  refusal  to  charge  any  of  the  requests,  it 
must  be  presumed  that  the  court  intended  to  give 
them  as  read.'^  Although  there  is  authority  to  the 
eontraiy,"  it  generally  will  be  presumed  that  the 
substance  of  refused  requested  instructions  which 
correctly  stated  the  law  and  might  properly  have 
been  given  was  contained  in  other  instructions  that 
were  given,  and  hence  that  the  refusal  was  proper, 
where  the  record  does  not  contain  all  the  instruc- 
tions given  by  the  trial  court."  So  also  it  may  be 
presumed  that  instructions,  otherwise  correct,  were 
properly  refused  because  they  were  not  applicable 
to  the  evidence,  where  the  evidence  is  not  set  out  in 
the  record;'*  or  because  they  were  not  requested  be- 
fore the  jury  retired,  where  the  record  fails  to  show 
that  they  were  requested  before  that  time;'*  or  be- 
cause they  were  not  in  writing,  where  the  record 
fails  to  show  that  they  were  in  writing;'"  but 
where  it  is  not  shown  that  a  charge  given  by  request 
was  not  in  writii^,  it  will  be  presiuned  that  it  was 
requested  in  writing."  Where  the  record  does  not 
disclose  the  form  or  substance  of  amendments  added 
by  the  court  to  defendant's  instructions,  it  will  be 
presumed  that  the  amendments  were  correct."     A 


refusal  to  give  an  improper  charge  does  not  ore- 
ate  a  presumption  of  a  failure  to  give  a  proper 
charge  on  the  subject." 

Foimalitiefl.  In  the  Absence  of  a  contrary  show- 
ing, ^t  will  be  presumed  that  the  trial  court  ob- 
served formal  requirements  ki  giving  instructions,** 
and  that  an  oral  charge  which  appears  in  the  tran- 
script of  record  was  taken  down  by  the  shorthand 
reporter,  as  required  by  statute." 

Construction.  Where  an  instructiou  is  susceptible 
of  two  6onstructions,  it  will  be  presumed  that  the 
trial  court  intended  it  to  be  construed  against  the 
party  asking  it."  It  will  also  be  presumed  that  the 
jury  placed  a  reasonable  construction  upon  the 
charge;"  that  where  the  instructions,  considered  to- 
gether, correctly  state  the  law,  the  jury  considered 
the  whole  charge  and  was  not  misled  by  a  particular 
part  not  clearly  stating  the  law;'°  atod  that  where 
one  construction  makes  it  erroneous,  and  the  other 
makes  it  in  accordance  with  law,  they  imderstood 
it  in  the  latter  sense." 

[i  3571]  (9)  Verdict,  Judgment,  and  Sentence. 
In  the  absence  of  anything  in  the  record  to  the  con- 
trary, every  reasonable  presumption  will  be  in- 
dulg^  in  favor  of  the  regularity  and  validity  of  the 
verdict.'"  Thus,  in  the  absence  of  a  contrary  show- 
ing, it  will  be  presumed  that  defendant  was  pres- 


5*.  Peo.  V.  Mclnerney,  SO  Cal.  A. 
28J,  158  P  128;  Cole  v.  State.  70  Tex. 
Cr.  459,  156  SW  929;  Hambrlght  v. 
State.  SO  Tex.  Cr.  253,  131  SW  1123. 

[a]  Koat  iaatmotioii.— Wliere  the 
trial  court  testified  positively  that 
he  gave  a  charge  that  was  lost  and 
not  copied  In  the  transcript,  'and 
one  or  two  witnesses  corroborated 
him,  and  the  foreman  of  the  jury 
testified  that  he  had  no  recollection 
of  the  giving  of  such  a  charge,  the 
conrt  on  appeal  wotfld  assume  that 
the  charge  had  been  given  so  that 
the  conviction  would  not  be  set  aside 
«n  the  ground  that  the  charge  had 
not  been  given.  Sharp  v.  State,  61 
T«.  Cr.   247.   184   SW   333. 

58.  State  V.  Jones,  90  S.  C.  299, 
T3  SE   177. 

56.  Smith  V.  State,  183  Ala.  10,  62 
S  8«4:  Diamond  v.  State,  (Ala.  A.) 
I!  S  558  [certiorari  den  73  S  1002 
mem]. 

(a]  Koat  liMtmoUoBS^^AIthouKh 
the  record  shows  that  written 
charges  given  at  defendant's  request 
cannot  be  found,  it  cannot  there- 
open  be  presumed  that  other  writ- 
ten charges  refused  to  him  were  re- 
fused for  the  reason  that  they  were 
•'mbodled  In  those  already  given. 
Diamond  v.  State.  (Ala.  A.)  72  S 
SS8  [certiorari  den  73  8  1002 
mem]. 

57.  U.  S. — ^Meyer  v.  U.  S:.  220  Fed. 
822.  138    CCA    432. 

Ark.— Valentine  v.  State,  108  Ark. 
5»4.  169   SW   26. 

Cal.— Peo.  V.  Davis,  136  Cal.  162, 
«7  P  59. 

Pla.— Kersey  v.  State.  74   S  983. 

Ga. — HcPhearson  v.  State,  19  Ga. 
A.  232.  91  SB  336:  Haines  v.  State, 
i  Ga.  A.  627,  70  SE  84. 

Ida.— State  v.  Hall,  26  Ida.  107,  135 
P  1163. 

Ind— King  v.  State,  186  Ind.  312, 
114  NE  34. 

Ohl.— Stansbnry  y.  U.  S.,  2  Okl.  151, 
»  P  1083:  Peters  v.  U.  S.,  2  Okl. 
116.  33  P  1031. 

S.  C— State  V.  Roof,  106  S.  C.  281, 
«  SE  814. 

Tenn. — Foutch  v.  State,  100  Tenn. 
3J4,   46  SW    678. 

Tex. — Fowler  v.  State,  71  Tex.  Cr. 
1.  158  SW  1117:  Carney  v.  State,  63 
Tex.  Cr.  370.  140  SW  440;  C^arey  v. 
State,  (O.)  60  SW  650. 

SB.  AIa.-vPear84Ui  v.  State,  41  S 
'33     (afBrmative    charge     refused); 
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Bolce  V.  State,  10  Ala.  A.  100,  65  S 
83. 

Arl«. — Schaffer  v.  Terr.,  14  Aria. 
329.   127   P  746. 

Cal.— Peo.  V.  Allen.  144  Cal.  298,  77 
P  948;  Peo.  v.  Clark,  iflCal.  633, 
54  P  147;  Peo.  V.  Simmons,  7  Cal.  A. 
559,  96  P  48,  51. 

Fla. — Ciolson   v.   State,   61   Fla.   19, 

40  S   183. 

Ida.— State  v.  Hall,  26  Ida.  107, 
135  P  1163. 

Ind.— Ferris  v.  State,  166  Ind.  224, 
59  NB  475;  State  v.  McEwen.  161 
Ind.  485,  51  NE  1053;  Dyer  v.  SUte, 
74   Ind.   594. 

Iowa. — State  v.  Wilson,  152  'Iowa 
629.  132  NW  820. 

Lia.-t— State  v.  Haywood,  121  La. 
862,    46   S   889. 

Mo. — State  v.  Greaves,  243  Mo. 
640,    147    SW    978. 

S.  D.— State  v.  Allen,  21  S.  D.  121, 
110   NW   92. 

■  Tex. — Harris  v.  State,  (Cr.)  162  SW 
1147;  Lewis  v.  State,  (Cr.)/ 59  SW 
886;  Llge  v.  State.  (Cr.)  37  SW  329; 
King   v.   State,    (Cr.)    21   SW  190. 

[a]  All  reasonable  infezancea  are 
to  b*  pvesnaied  in  favor  of  the  trial 
court  In  refusing  instructions,  where 
the  bill  of  exceptions  does  not  pre- 
tend to  set  out  all  the  evidence. 
Bolce  v.  State,  10  Ala.  A.  100,  62  S 
83. 

se.  Patterson  v.  State,  8  Ala.  A. 
420,  62  S  1023;  Staton  v.  State,  8  Ala. 
A.  221,  62  S  387;  Morgan  v.  State,  8 
Ala.  A.  172.  63  S  21. 

60. .  Henderson  v.  State,  137  Ala. 
83,  34  S  828;  Harrison  v.  State,  79 
Ala.  29;  Green  v.  State,  66  Ala.  40, 

41  AmR  744. 

61.  Henderson  v.  State,  137  Ala. 
83.    34    S    828. 

62.  Mitchell  v.  State,  78  Ark.  291, 
83   SW  1050 

63.  Buchanan  v.  State,  100  Ga.  76, 
25    SE    843. 

64.  Allen  v.  State,  74  Ala.  567; 
Livingston  v.  State,  7  Ala.  A.  43,  61 
S  54  [rev  on  other  grounds  181  Ala. 
4,  61  S  63]  (presumption  as  to  or- 
der of  giving  instructions); .  Peo.  v. 
Wright,  45  Cal.  260;  Peo.  v.  Shuler, 
28  Cal.  490;  Peo.  v.  Garcia,  25  Cal. 
631;  Peo.  v.  Chung  Lit.  17  Cal.  320: 
Peo.  v.  Dunlop.  2'?  Cal.  A.  460.  150 
P  389  (in  writing);  Havill  v.  State, 
7  Okl.  Cr.  22.  121  P  794;  Fergusdn 
V.  State,  79  Tex.  Cr.  641,  187  SW 
478;  Jackson  v.  State,   (Tex.  Cr.)   62 


SW   914    (that  charge  was  signed  by 
judge). 

[a]  BubaUttliiff  oharv*  to  attov- 
najB.— Where  the  court's  original . 
charge  was  delivered  to  defendant's 
attorneys  for  examination,  and  the 
court  made  some  corrections  to  con- 
form to  objections  made,  there  be- 
ing nothing  in  the  record  to  con- 
trary, it  will  be  assumed  thW  tho 
court  complied  with  the  statute  and 
resubmitted  the  charge  to  defendant's 
attorneys  after  making  corrections. 
Ferguson  v.  State,  79  Tex.  Cr.  841, 
187  SW  476. 

65.  Peo.  V.  Ludwig,  118  Cal.  328, 
50  P  426;  Peo.  v.  Barton,  88  C^al.  176, 
25  P  1117;  Peo.  v.  Johnson,  88  Cal. 
171,  J6  P  1116:  Peo.  V.  McGregar,  88 
Cal.  140.  26  P  97;  Peo.  v.  Wheatley, 
88  Cal.  114,  26  P  96;  Peo.  -v.  Bourke, 
66  Cal.  466,  6  P  89;  State  v.  Kessler, 
15  Utah  142,  49  P  293,  62  AmSR 
911. 

[a]  Orarthrowlnir  prmumptioii. — 
The  presumption  that  an  oral  charge 
was  taken  down  by  the  reporter  is 
not  overthrown  by  the  production  of 
the  record  of  the  action,  containing 
no  instructions,  as  it  more  properly 
establishes  the  fact  that  the  charge 
when  tran.scribed  by  the  reporter  was 
not  Indorsed  by  the  trial  judge*  than 
the  fact  that  it  was  not  taken  down 
by  the  reporter.  Peo.  v.  Ludwig,  118 
Cal.   328,   60   P  426. 

ee.  Smith  T.  State,  88  Ala.  23.  7 
S  103. 

67.  Peo.  V.  Welch,  49  Cal.  174; 
White  v.  State,  163  Ind.  689.  54  NE 
763;  Christian  v.  State,  71  Tex.  Cr. 
666,   161   SW  101. 

68.  SUte  V.  Chirtls,  30  Ida.  537, 
165   P  999. 

69.  State  V.  Summers,  173  N.  C. 
775,  92  SE  328;  Davis  v.  State,  26  Oh. 
St.   369. 

7a  U.  S. — Blake  v.  V.  S.,  71  Fed. 
286,   18  CCA  117. 

Ala. — Borok  v.  Birmingham,  191 
Ala.   75,   67  S  389,  AnnCasl916C  1061. 

Cal. — Peo.  V.  Sylva,  143  Cal.  62. 
76  P  814;  Peo.  v.  Rogers,  71  Cal.  665. 
12  P  679;  Peo.  v.  Bonzani.  24  Cal.  A. 
549,  141  P  1062;  Peo.  v.  Sykea,  10  Cal. 
A.  67,  101  P  20  (that  verdict  was 
read   to   Jury). 

111. — Peo.  V.  Lledecker,  258  III.  395, 
101  NE  556;  Peo.  v.  Tiemey,  250  111. 
516,  96  NB  447;  Sullivan  v.  Peo.,  158 
111.  94,  40  NE  288;  Merts  v.,  PfO.,  81 

111.  A.  67Cigitizedby  VjW^^VLV^ 
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ent  in  court  "when  the  verdict  was  rendered;'^  that 
the  jury  followed  the  instructions  of  the  court/'  and 
rendered  a  verdict  in  accordance  with  the  law  as 
g:iven  by  the  court  ;^'  and  that  the  verdict  rests  on  the 
facts  established  by  the  evidence.'*  A  verdicb  ren- 
dered upon  evidence  so  thoroughly  discredited,  and 
in  part  so  inherently  improbable  as  to  render  it  of 
little  value,  will  be  presumed  to  be  the  result  of  pas- 
sion  and  prejudice.'* 

Judgment  and  sentence.  The  recital  in  the  rec- 
ord of  a  judgment  or  of  the  passing  of  the  sentence 
raises  a  presumption  which  is^  conclusive,  'if  not 
clearly  rebutted,'*  that  the  court  complied  with  all 
the  requirements  of  the  law  in  imposing  sentence," 
or  in  suspending  sentence.'*  Thus  it  will  be  pre- 
sumed, where  there  is  nothing  in  the  record  to  the 
contrary,  that  the  judgment  was  properly  signed 
by  the  judge  ;'•  that  an  amendment  of  the  judg- 
ment, to  conform  to  the  verdict,  was  lawfully 
made;**>  that  defendant  w{^  asked  if  he  had  any- 
thing to  say  as  to  why  sentence  should  not  be  pro- 
nounced,^* and  was  requested  to  stand  while  sen- 
tence was  passed;**  that  a  verdict  of  guilty  with 
a  sentence  of  a  maximum  punishment  was  based  on 
Com.,    148    Ky.    60, 


a  finding  that  defendant  had  been  previously  con- 
victed of  another  crime;*'  that  accused  had  been 
informed  as  required  by  statute  that  a  verdict  of 
guilty  had  been  found  against  him;**  that  he  waived 
the  statutory  period  allowed  him  between  conviction 
and  judgment;**  that  a  premature  sentence  was  as- 
sented to  by  defendant;**  and  that  a  judgment  was 
'pronounced  on  the  second  of  two  verdicts  which 
recommended  the  prisoner  to  mercy  rather  than  on 
the  first,  which  did  not  make  such  a  recommenda- 
tion.*' Where  judgment  is  rendered  on  a  plea  of 
guilty,  it  will  be  presumed  that  the  sentence  im- 
posed thereunder  was  'for  the  crime  to  which  de- 
fendant pleaded  guilty;'*  and  that  the  judge,  as  re- 
quired by  law,  correctly  explained  the  charge  against 
him  before  passing  sentence.**  Under  some  statutes, 
where  the  trial  is  by  the  court,  and  the  testimony 
is  given  ore  tenus,  the  judgment  must  be  reviewed 
without  any  presumption  in  favor  of  the  findings  of 
the  trial  court  ;»•  but  it  has  been  held  that  such 
statute  applies  only  where  the  opportunities  of  the 
api)ellate  court  are  the  same  as  those  of  the  trial 
court,  and  the  evidence  is  by  deposition.'^ 
Several  counts.    Where  there  are  several  counts 


Ky. — Smith    v. 
,  14«   SW   4. 

La. — State  v.  Risso,  131  La.  946, 
60  S  625;  State  v.  Apfel,  124  La.  649, 
BO  S  613. 

Mass. — Com.  v.  Holmes,  119  Mass. 
196;    Com.    v.    Fields,    119    Mass.    105. 

Mich.— Peo.  v.  Long,  44  Mich.  296, 
6  NW  673. 

Minn. — State  v.  Dlugri,  123  Minn. 
392,    143    NW    971. 

Mo. — State  v.  Sutton,  232  Mo.  244, 
134    SW    663. 

N.  C. — State  v.  Hancock,  161  N.  C 
699,  66  SE  137:  State  v.  May,  132 
N.    C.    1020.    43    SE  «19. 

Okl.— Fllson  V.  Terr.,  11  Okl.  351, 
67  P  473;  Edwards  v.  State,  9  Okl. 
Cr.  306,  131  P  956.  44  LRANS  701; 
Price  V.  State,  5  Okl.  Cr.  147,  113 
P  1061:  Fife  V.  State,  4  Okl.  Or.  326, 
112  P  24. 

Or.— State  v.  Reed,  52  Or.  377,  97 
P  627. 

Porto  Rico. — Peo.  v.  Rivera.  9  Por- 
to Rico  454;  Peo.  v.  Diaz,  5  Porto 
Rico  197. 

S.  C— State  v.  Fuller.  1  S.  C.  Ij. 
245,  1  AmD  610. 

S.  D. — State  v.  Connelly,  34  S.  D. 
620,   149    NW  360. 

Tex. — Chambers  v.  State,  (Cr.)  66 
SW  192;  Mills  v.  State,  4  Tex.  A.  263. 

Utah. — Brannigan  v.  Pec,  3  Utah 
488,   24   P   767. 

[a]  AmudmMrt  of  T*rdlatv— (1) 
It  will  be  presumed  that  the  verdict 
was  amended  by  the  direction  of  the 
court  and  with  the  Jury's  consent, 
where  It  was  originally  vague  and 
indistinct.  State  v.  Steptoe,  1  Mo. 
A.  19  [afC  65  Mo.  640].  (2)  But  if 
the  verdict  as  entered  is  so  uncer- 
tain as  to  be  fatally  defective  and 
void,  a  subsequent  entry  stating  it 
with  certainty  will  not  be  presumed 
to  be  an  amendment,  nor  will  the 
Incorrect  entry  be  presumed  to  be  a 
clerical  error;  and  the  verdict  may 
be  set  aside,  or,  if  it  is  found  that 
the  error  was  a  clerical  one,  the  rec- 
ord may  be  sent  back  for  correction. 
Brannigan  v.  Peo.,  3  Utah  488,  24 
P    767. 

[b]  Vvwapapar  article  InflnMialiir 
▼•tdlet, — It  will  not  be  assumed  that 
an  intemperate  article  in  a  local 
newspaper,  denouncing  the  jurors 
who  refused  to  agree  to  a  verdict  In 
the  first  trial,  influenced  the  second 
Jury's  verdict  against  accused.  State 
v.  Risso,  131  La.   946.  60  S  626. 

71.     See  supra  J  3565. 

7S.  Cal. — Peo.  v.  Podera,  33  Cal. 
A.  8,  164  P  22  (as  to  disregarding 
rejected  evidence);  Peo.  v.  Martinez, 
20   Cal.    A.    843,    128    P    952;    Peo.    v. 


White,  S  Cal.  A.  329,  90  P  471  (limit- 
ing effect  of  evidence). 

Ga.— Stiles  v.  State,  113  Qa.  700, 
39    SB    295. 

Iowa. — State  v.  Warner,  157  Iowa 
111,  137  NW  466;  State  v.  Lewis,  144 
Iowa  483.  123  NW  168;  State  v.  Sy- 
mens,  138  Iowa  113,  115  NW  878: 
State  v.  Levich,  128  Iowa  372,  104 
NW  334. 

Me. — State  v.  Fortln,  106  Me.  382, 
76  A  896,  21  AnnCaa  454  (as  to  dis- 
regarding rejected  evidence). 

Masn. — Com.  v.  Turner,  224  Mass. 
229,  112  NE  864 ;  <  Com.  v.  Edgerton, 
200   Mass.    318,   86   NE   768. 

Mont. — State  v.  Sparks,  40  Mont. 
82,  105  F  87,  135  AmSR  608,  19  Ann 
C&a     1279 

Or.— state  v.  Reed,  52  Or.  377,  97 
P  627. 

Wis. — Schultz  V.  State,  136  Wis. 
644.  114  NW  506,  116  NW  259,  571. 

As  to  disregsrOinjr  improper  r«- 
aarka  and  condoet  see  supra  §  3561. 

OonatniotloB  of  law  true  tloiw  see 
supra   i   2491-2496. 

78.  State  v.  Reed.  52  Or.  377,  97 
P  627;  State  v.  Papa,  32  R.  I.  453, 
80  A  12;  State  v.  Posey,  88  S.  C.  313, 
70  SE  612.  ^ 

74.  Ruth  V.  State,  140  Wis.  373, 
122    NW  733. 

Fresnmptloa.  as  to  mifflolcBcr  of 
•videne*  see  supra  {  3669. 

76.  Peo.  v.  Harden,  24  Cal.  A.  622, 
141   P  1076. 

76.  See  Appeal  and  Error  {   2737. 

77.  Ala. — Boynton  v.  State,  77  Ala. 
29. 

Ark. — Brown   v.    State,    13   Ark.    96. 

CslI. — Peo.  v.  Barton,  88  Cal.  176, 
25  P  1117:  In  re  Brown.  32  Cal.  48: 
Peo.  V.  Pollch,  25  Cal.  A.  464,  143  P 
1066;  Peo.  v.  Scott,  13  Cal.  A.  301, 
109  P  498:  Peo.  v.  Hartley.  12  Cal.  A. 
773,  108  P  868:  Peo.  v.  Chadwick,  4 
Cal.  A.   63.   87  P  384,  389. 

Ill— Marx  V.  Peo.,  204  111.  248,  68 
NE    436.  I 

Iowa. — State  V.  Roan,  122  Iowa  136, 
97  jrw  997;  State  v.  Hopkins,  67 
Iowa   285.    25  NW   244. 

Kan. — State  v.  Page,  60  Kan.  664, 
57  P  514. 

Ky. — Fuson  v.  Com.,  178  Ky.  238, 
190    SW    1095.  ' 

Md.— Rigor  V.  State.  101  Md.  465, 
61  A  631.  4  AnnCas  719. 

Mass. — Doherty  v.  Com.,  109  Mass. 
35<t 

Nebr.— Leiby  v.  State,  79  Nebr.  486, 
113  NW  125. 

N.  C. — State  V.  Hamby.  126  N.  C. 
1066,   35   SE   614. 

N.  D. — State  V.  Riley,  26  N.  D. 
236,    144    NW    107. 


Okl. — ^McCord  V.  State.  2  Okl.  Cr. 
209,  101  P  135;  Howard  v.  State. 
2  Okl.  Cr.   200,   101  P  131. 

Porto  Rico. — Peo.  v.  Torrellas,  10 
Porto  Rico   514;   Peo.  v.  De  Thomas, 

9  Porto  Rico  610;   Peo.  v.  Brenes,  9 
Porto    Rico    603. 

S.  C. — State  V.  Hunter,  82  S.  C 
153,    63    SE   686. 

Tex. — King  v.  State,  S2  Ter.  Cr. 
463.    24    SW   614. 

Wash. — State  v.  Kenney,  83  WasJi. 
441,    145    P    450. 

W.  Va.— State  v.  Beatty.  51  W.  Va. 
232.     41     SE    484. 

Wyo. — White  v.  State.  23  Wyo.  130. 
147    P    171.    148    P    342. 

78.  Harris  v.  Nixon.  27  App.  (D. 
C.)  94;  Harris  v.  Lang,  27  App.  (D. 
C.)   84.  7  LRANS  124.   7  AnnCas  141. 

79.  State  v.  Hunt.  137  Ind.  537. 
87    NE   409. 

80.  Blocher  v.  State,  177  Ind.  356, 
98    NE   118. 

81.  111. — Gillespie  v.  Pec,  176  ni. 
238.   68    NE   260. 

Ind.— Llllard  v.  State.  161  Ind.  322, 
50   NE   383. 

La. — State  v.  Coleman,  27  La.  Ann. 
691:  State  v.  Hugel.  27>  La.  Ann.  375; 
State  V.  Fritz,   27  La.  Ann.  360. 

Miss. — Edwards  v.  State,  47  Miia. 
581. 

N.  M.— Terr.  v.  Webb,  2  N.  M. 
147. 

N.  T. — Peo.  V.  McGeery,  6  Park.  Cr. 
653. 

Oh.— Petri  V.  State,  25  Oh.  Cir.  Ct 
N.    S.    266. 

S.  C. — State  V.  Hunter,  82  S.  C 
153.    63    SE    686. 

Wyo.— White  v.  State,  23  Wyo.  130, 
147   P  171,   148   P  342. 

82.  State  v.  Hunter,  82  S.  C.  153. 
63    SE   685. 

83.  Peo.  V.  Eppinger,  109  Cal.  294, 
41   P  1037. 

84.  Taylor  v.  State,  86  Nebr.  795, 
126  NW  752;  Bond  v.  State,  23  Oh. 
St.    349. 

86.  Jones  v.  Terr.,  4  Okl.  45.  43 
P   1072. 

86.  Peo.  V.  Sykes,  10  Cal.  A.  67, 
101  P  20. 

87.  State  v.  Dawktns,  82  S.  C.  17. 

10  SE  772. 

88.  Green  v.  Com.,  12  Allen 
(Mass.)   155. 

89.  Peo.  V.  Morris,  80  Micb.  684, 
45  NW  591.  8  LRA  685. 

9a  Mulligan  V.  State,  (Ala.  A.) 
72  S  761  [writ  of  certiorari  den  7J 
S  1001  memi;  Ross  v.  State,  (Ala. 
A.)  72  S  759  [certiorari  den  73  S 
1001  memi. 

91.  Ross  v.  State,  (Ala.  A.)  72  S 
759    [certiorari  den  73  S  1001  mem]. 


For  latec  oasMii  developmsnta  and  oUanfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  an  indictment,  some  good  and  the  others  defecr 
tive,  and  there  is  a  general  verdict  Eigainst  defendant, 
the  verdict,  judgment,  and  sentence  will  be  pre- 
sumed, in  the  absence  of  anything  in  the  record 
to  the  contrary,  to  have  been  given  upon  the  good 
counts,'*  particularly  where  defendant  failed  to  test 
the  counts  claimed  to  be  defective,  by  demurrer,^' 
or  did  not  ituse  the  question  of  the  sufiBcien^y  of  the 
evidence  to  support  the  good  counts  by  a  request  for' 
a  peremptory  instruction.**  So  also,  it  will  be  pre- 
sumed, where  the  entire  evidence  and  the  trial  gen- 
erally refers  to  one  only  of  several  counts,  that  the 
verdict  and  judgment  related  to  such  count;"'  or  it 
mar  be  presumed  that  but  one  offense  was  proved 
under  both  counts  and  that  defendant  was  found. 
guilty  on  both.** 

[i  3572]  (10)  New  Trial  and  Arrest  of  Judg- 
ment. Where  the  grounds  for  granting  a  new  trial 
are  not  shown,  it  may  be  presumed  that  sufficient 
grounds  were  presented;'^  and  in  the  absence  of  a 
contrary  showing  it  may  be  presumed  that  the  court 
acted  properly  in  granting  or  denying  a  motion  for  a 
new  trial  or  in  arrest  of  judgment."*  Where  it 
appears  that  a  motion  for  a  new  trial  or  in  arrest 
of  judgment  was  passed  upon  by  the  trial  court,  it 
may  be  presumed,  in  the  absence  of  a  contrary  show- 
ing, that  the  motion  was  properly  made,"*  and  that 


proper  notice  of  the  motion  was  duly  given  and 
filed  within  the  proper  time.^  It  has  been  held  that 
where  it  appears  that  a  motion  for  a  new  trial  and 
a  motion  in  arrest  of  judgment  were  filed  and  dis- 
posed of  at  the  same  time,  it  cannot  be  presumed  that 
the  motion  for  a  new  trial  was  filed  and  disposed 
of  first.*  An  abandonment  of  a  motion  for  a  new 
trial  vill  be  presumed  where  the  record  shows  that 
the  court  proceeded  to  enter  judgment  and  to  pro- 
nounce sentence  without  showing  what  disposition, 
if  any,  was  made  of  such  motion;^  and  where  judg- 
ment is  entered  before  the  filing  of  such  a  motion  it 
will  be  presumed  that  defendant  did  not  desire  a 
hearing  on  a  motion  for  a  new  trial.*  An  express 
approval  of  an  amendment  to  a  motioii  for  a  new 
trial  affords  a  presumption  that  the  amendment 
was  allowed.*  Defendant's  opposition  to  the  gprant- 
ing  of  a  new  trial  will  be  presumed  where  the  rec- 
ord recites  that  the  verdict  was  set  aside  by  the 
court  "on  its  own  motion."* 

{%  3573]  (11)  Proceedings  for  Review.'  Where 
no  steps  have  been  taken  for  the  correction  of  the 
record,  it  must  be  presumed  to  be  correct,*,  and  all 
reasonable  inferences  from  facts  admitted  or  ap- 
parent of  record  will  be  drawn  to  support  the  val- 
idity of  the  appeal.*  Provided  there  is  something 
on  which  to  base  it,  as  where  the  record  or  abstract 


95.  U.  S. — Hocking  Valley  R.  Co. 
».  U.  S.,  210  Fed.  736  [aff  194  Fed. 
2J4]:  Hartman  v.  U.  S.,  168  Fed. 
30.  94  CCA  124;  Hardesty  v.  U.  S..  168 
Fed.  25.  9S  CCA  417;  Krauae  v.  U.  8., 
14T  Fed.   442.   78   CCA   642. 

Ala. — Grant  v.  State,  14E  Ala.  678, 
40  8   80. 

D.  C— Posey  V.  U.  S.,  28  App.  S02. 

Ga. — Hayes  v.  State.  11  Qa.  A.  S71, 
75  SB  623. 

Ind. — Donahue  T.  State,  166  Ind. 
148.  74    NB    996. 

Mass. — ^Josslyn  v.  Com.,  6  Mete. 
23(. 

N.  C — State  v.  Toler,  146  N.  C. 
440.  58  SB  1005;  State  v.  Dowdy,  145 
N.  C.  432,  58  SB  1002;  State  v.  Hold- 
er, 133  N.  C.  709,  45  SB  862;  State  v. 
Hall,  108  N.  C.  776,  13  SB  189;  State 
T.  McCauless,   31  N.  C.  375. 

Tex.— Hubbard  v.  State,  66  Tex. 
Cr.  378,  147  SW  260;  Warner  v.  State, 
««  Tex.  Cr.  356.  147  SW  265;  Jones 
V.  State,  52  Tex.  Cr.  519,  107  SW 
849,  850:  Mohan  v.  State,  42  Tex.  Cr. 
"0,  60  SW   552. 

9Z,  Grant  v.  State,  146  Ala.  678, 
40  S  80. 

9i,  Grant  v.  State,  145  Ala.  .678, 
40  S  80. 

•5.  Peo.  V.  Shotwell,  27  Cal.  894: 
State  T.  Hay,  182  N.  C.  1020,  43  SB 
»19. 

96.  State  V.  Merwln,  34  Conn.  113; 
State  V.  McCauless,  31  N.  C.  375. 

97.  See  Appeal   and  Brror   i   2736. 

98.  Ala.— Moran  v.  State,  (A.)  78 
8  748. 

Cal. — Peo.  V.  Warren,  130  Cal.  683, 
(3  F  S«:  Peo.  V.  Rushing,  130  Cal. 
4»,  42  P  742,   80   AmSR   141. 

Oa— Avery  v.  State.  11  Qa.  A.  418, 
15  SB  446. 

Ind.— Harris  v.  State,  156  Ind.  16, 
»  KE  916  (ovcrnilinK  motion  In  ar- 
fest):  Detro  v.  State,  4  Ind.  200. 

Iowa. — ^Kueney  v.  Uhl.  98  NW  602; 
Cook  V.  U.   S.,    1   Greene   56. 

Kan. — Central  Branch  Union  Pac. 
R.  Co.  V.  Toung,  21  Kan.  632;  State 
T.  Comstock.  20  Kan.  650. 

Ky. — Cummins  v.  Com.,  5  KyL  200. 

La. — State  v.  Robertson,  Mann. 
Cnrep.  Cas.   267. 

Mo.— Bute  V.  Page.  212  Mo.  224, 
110  SW   1057. 

Nehr. — Martin  V.  State,  67  Nebr. 
M.  SJ   K'W   161. 

,  8.  D.— State   V.   Connelly,    84   S.   D. 
520.  149   NW    860. 

Tex— Baxter  v.  State,  (Cr.)  194 
8W  1107;  Nolan  v.  State,  <Cr.)  194 
VH  825;   Limon   ▼.   State,    (Cr.)    192 


SW  246;  Edwards  v.  State,  (Cr.)  191 
SW  542;  Ray  v.  State,  (Cr.)  190  SW 
1111;  Caldwell  v.  State,  (Cr.)  190 
SW  152;  Guerra  v.  State,  (Cr.)  189 
SW  962;  Humphries  v.  State,  79  Tex. 
Cr.  637,  186  SW  832;  Sorrell  v.  State, 
79  Tex.  Cr.  487,  186  SW  336;  Jones 
V.  State,  79  Tex.  Cr.  405,  185  SW  579; 
Sanford  v.  State,  79  Tex.  Cr.  346, 
185  SW  22;  Furnace  t.  State,  79  Tex. 
Cr.  59,  182  SW  454;  Roberts  v.  State, 
78  Tex.  Cr.  317,  180  SW  1079;  Eth- 
rldge  V.  State,  74  Tex.  Cr.  835,  189 
SW  1162;  Dukes  v.  State,  74  Tex. 
Cr.  300,  168  SW  96;  Gowan  v.  State, 
78  Tex.  Cr.  222,  164  SW  6;  Hosklns 
v.  State,  73  Tex.  Cr.  107,  163  SW 
426;  Perales  v.  State,  72  Tex.  Cr.  176, 
161  SW  482:  Black  v.  State,  71  Tex. 
Cr.  43,  158  SW  302;  Peters  v.  State, 
69  Tex.  Cr.  561,  155  SW  212;  Poteet 
V.  State,  69  Tex.  Cr.  322,  153  SW  863; 
Williams  V.  State,  67  Tex.  Cr.  287, 
148  SW  763;  Burton  v.  State,  67  Tex. 
Cr.  149.  148  SW  806;  Moray  v.  State, 
65  Tex.  Cr.  297,  146  SW  592;  Tread- 
way  V.  State,  86  Tex.  Cr.  208,  144  SW 
655;  James  v.  State,  61  Tex.  Cr.  232, 
184  SW  699;  Dougherty  v.  State,  69 
Tex.  Cr.  464,  128  SW  398;  Speer  V. 
State,  57  Tex.  Cr.  297,  123  SW  416; 
Pickett  V.  State,  56  Tex.  Cr.  68,  118 
SW  1039;  Bssary  v.  State,  63  Tex.  Cr. 
596,  111  SW  927;  Sanders  v.  State, 
(Cr.)  64  SW  260;  Balnes  v.  State, 
42  Tex.  Cr.  610,  61  SW  119,  312; 
Gamble  v.  State,  (Cr.)  50  SW  458: 
Harris  v.  State,  39  Tex.  Cr.  484,  ii 
SW  647. 

Vt.— State  V.  Perrlgo,  67  Vt.  406, 
31   A    844. 

Wyo. — Casteel  v.  State,  9  Wyo.  267, 
62  P  848. 

[a]  Newly  dlscoTsrad  evldenos  can 
not,  in  the  absence  of  a  statement  of 
facts,  be  held,  on  appeal,  ground  for 
a  new  trial,  as  It  must  be  presumed 
In  the  support  of  the  denial  that  the 
evidence  was  not  admissible  or  was 
cumulative.  Richardson  v.  State,  76 
Tex.  Cr.   604,   176  SW  731. 

99.  Moran  v.  State,  (Ala.  A.)  73 
S  748;  Tally  v.  Com.,  11  Bush  (Ky.) 
164;  Piper  v.  State,  57  Tex.  Cr.  605, 
124  SW  661  (sufficiency  of  affidavit); 
Hart  V.  State,  21  Tex,  A.  163,  17  SW 
421. 

[a]  Tim*  for  naklM.  —  If  the 
statute  limits  the  time  within  which 
a  new  trial  must  be  applied  for,  ex- 
cept under  certain  circumstances  and 
for  good  cause,  and  the  record  shows 
that  the  motion  was  made  after  the 
time    limited,    without    objection,    it 


win  be  presumed  that  good  cause  ex- 
isted for  moving  after  the  statutory 
period  had  expired.  Hart  v.  State, 
21  Tex.  A.  163,  17  SW  421. 

1.  State  v.  Dugan,  12  Mont.  300, 
30  P  79;  State  v.  Ryan,  12  Mont. '297, 
30  P  78;  State  v.  Pry,  10  Mont.  407, 
25  P  1055. 

a.  Hall  V.  State.  110  Tenn.  866,  75 
SW  716.  But  see  State  v.  Griffie,  118 
Mo.  188,  23  SW  878  tfoll  Farmers' 
Bank  v.  Bayliss,  41  Mo.  274]  (holding 
that  where  it  appears  that  motions 
In  arrest  and  for  a  new  trial  were 
filed  and  disposed  of  on  the  same 
day,  it  may  be  presumed  that  the  mo- 
tion for  a  new  trial  was  filed  and  dis- 
posed of  first). 

3.  Blackburn  v.  State,  25  Oh.  St. 
564.     . 

4.  State  v.  Sparks,  263  Mo.  609, 
173  SW  1057  [transf  180  Mo.  A.  496, 
166    SW   642]. 

5.  Smith  V.  State,  119  Ga.  564,  46 
SB  846. 

6.  State  V.  Snyder,  98  Mo.  655,  18 
STfT    369 

7.  wiiat  smat  appear  of  raoort 
see  supra  {9   3406-3409. 

8.  Ind. — Duncan  v:  State,  84  Ind. 
204. 

Mich.— Peo.  V.  Neely,  171  Mich.  249, 
137  NW  150;  Peo.  v.  -Nlles,  44  Mich. 
606,   7   NW   192. 

Mo. — State  v.  Hesterly,  178  Mo.  43, 
76  SW  985  (that  Judgment  expressed 
by  the  record  was  that  rendered). 

N.  T. — Peo.  V.  Rosen,  150  App.  Div. 
595,  135  NTS  1049  [mod  on  other 
grounds  208  N.  T.  169,  101  NB  855]. 

Tex.- — Johnson  v.  State,  (Cr.)  66 
SW    622. 

Wis.— Seller  v.  State,  112  Wis.  293, 
87    NW    1072.       _. 

[a]  Bole  appBsd. — The  charge  of 
the  trial  judge  so  far  as  given  In 
the  bin  of  exceptions  must  be  as- 
sumed to  be  correctly  reported.  Peo. 
V.  Nlles,   44   Mich.   606,  7   NW  192. 

[b]  Oorrectloii  of  record. — Where 
no  objection  was  made  by  accused's 
counsel  to  a  correction  of  the  rec- 
ord, the  court  will  presume  that  the 
correction  was  accepted  by  counsel 
who  had  notice  thereof.  Peo.  v. 
Neely,  171  Mich.    249,  137  NW  150. 

9.  State  V.  Tucker,  68  Iowa  50,  25 
NW  924;  Eutsler  v.  Com.,  164  Ky.  35. 
166  SW  855;  State  v.  Berlin.  124  La. 
727,  50  S  667:  Lozano  v.  State,  (Tex.- 
Cr.)    81    SW   37. 

[a]  Klglit  to  appeal. — Where  an 
information  does  not  refer  to  the  par- 
ticular  statute  on   which   the   prose- 
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'states  the  fact^of  the  appeal  having  been  taken,  the 
general  presumption  is,  that  all  steps  necessary  to 
bring  the  case  into  the  appellate  court  were  regu- 
larly and  properly  taken,"  and  that  the  appeal  was 
taken  in  g^d  faith.^^  Thus  it  will  be  presumed 
that  the  appeal  bond  was  filed  in  proper  time,''  and 
that  noticei  of  appeal  was  duly  served.*'  Also  it 
will  be  presumed  .that  defendant's  failure  to  file  a 

'  written  request  for  an  appeal  as  required  by  rule 
of  court  was  the  cause  of  a  delay  iQ  getting  the 
certificate  of  appeal  and  transcript  before  the  ap- 
pellate court." 

Bill  of  exceptions,  case,  or  statement  of  facts.  In 
the  absence  of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  bill  of  exceptions  was  presented 
within  the  proper  time;"  that  the  judge's  certificate 
bears  the  date  on  which  the  bill  of  exceptions  was 
tendered;'"  that  defendant  received  notice  of  tbe 
time  for  settlement  of  the  bill  of  exceptions;'^  that 
the  bill  was  signed  and  settled  by  the  judge  within 
the  proper  time;'*  that  it  was  signed  before  it 
was  filed;'"  that  a  statement  of  facts  agreed  to  by 
counsel  and  approved  by  the  court  correctly  pre- 


sents the  evidence;^"  that  the  statement  of  facts  of 
the  trial  judge  is  correct,  where  the  evidence  was 
not  taken  down;''  and  that  the  transcript  was 
properly  prepared.'* 

[\  3574]  4.  Discretion  of  Lower  Court  '^— a.  In. 
GeaeraL  In  the  absence  of  a  clear  abuse  of  discre- 
tion to  the  prejudice  of  appellant,  matters  purely 
within  the  discretion  of  the  trial  court  are  not  re- 
viewable.'* But  the  discretion  vested  in  the  trial 
court  is  not  an  arbitrary  power,  and  must  be  exer- 
cised wisely  and  impartially  in  accordance  with  es- 
tablished rules  of  law."'  It  presupposes  an  applica- 
tion of  settled  rules  of  law  to  the  facts  f^und." 
Where  a  sta.tute  provides  for  a  review  of  error  com- 
mitted in  the  denial  of  any  matter  by  the  court 
which  rests  in  its  discretion,  there  can  be  no  re- 
versal for  such  a  matter  in  the  absence  of  a  re- 
quest for  the  exercise  of  such  discretion." 

[$  3575]  b.  Pleadings.  In  the  absence  of  a 
clear  abuse  of  discretion  the  appellate  court  will  not 
review  the  action  of  the  trial  court  in  passing  on 
the  su£Sciency  of  the  complaint  with  respect  to  the 
description  of  the  oflEgnse,**  in  allowing  or  disallow- 


cutlon  Is  based,  and  that  fact  Is  In 
doubt,  the  appellate  court  will'  give 
the  benefit  of  the  doubt  to  defend- 
ant being  prosecuted  under  a  statute 
entitling;  him  to  appeal,  rather  than 
under  a  statute  not  doing  so.  State 
v.  Berlin,  124  La.   727,  50  S  667. 

la  In  re  Shepard.  161  Cal.  171, 
118  P  513;  State  v.  Wlrlck,  81  Oh.  St. 
343,  90  NG  937. 

11.'  State  y.  Harris,  151  Iowa -284, 
130  NW  1082. 

la.  Bryson  v.  State,  79  Tez,  Cr, 
642,  186  SW  842  (after  adjournment 
of  court). 

IS,  Schrlebar  v.  State,  6  Okl.  Cr. 
119,  116  F  348;  Mullins  V.  State;  37 
Tex.  337.  But  see  Falrchild  y. 
State,  23  Tex.  176  (under  a  statute 
requiring  that  notice  of  appeal  must 
be  given  In  open  court  and  entered 
of  record). 

14.  Kelley  v.  State,  13  Ala.  A. 
677,  69  S  398;  Anderson  v.  State,  13 
Ala.  A.  677,  69  S   398. 

15.  Waggoner  v.  State,  (Tex.  Cr.) 
>  190  SW  493;  Chllders  v.  State.   (Tex. 

A.)  13  SW  650;  Tomlin  v.  State,  25 
Tex.  A.  676,  8  SW  981.  Compare 
Wade  y.  SUte,  14  Ala.  A.  130.  72  S 
269  (holding  that  where  the  bill  of 
exceptions  does  not  recite  when  the 
exceptions  to  the  court's  oral  charge 
were  reserved,  it  will  be  presumed 
that  the  exceptions  were  not  re- 
served within  the  proper  time  and 
cannot  be>  considered). 

16.  Jones  V.  £tate,  <  146  Oa.  8,  90 
SE:  280;  Roberts  y.  State,  18  Oa.  A. 
604,  89   SE  695. 

17.  Peo.  y.  Garnett,  9  Cal.  A.  194, 
98   P   247 

18.  Smith  v.  State,  7  Oa.  A.  252, 
66  SB  556;  State  y.  Campbell,  20 
Nev.  122,  17  P  620;  State  v.  Evans, 
12   S.  D.  473.   81   NW  893. 

19.  Dorsey  v.  State,  (Ala.)  39  S 
684  (on  the  day  it  was  filed) ;  Dunn  y. 
State.  67  NE  940,  162  Ind.  174,  70  NB 
521.  • 

SO.  BullinRton  v.  State,  78  Tex, 
Cr.   187,   180  SW  679. 

21.  State  y.  Meaux,  127  La.  269, 
53  S  557:  State  v.  Callian,  109  La. 
346,  33  S  363.  Compare  State  v.  Mur- 
ray, 111  La.  688.  36  S  814  (holding 
that  where  a  bill  of  exceptions  signed 
by  the  trial  Judge  stated  that  if  any 
bill  was  reserved,  or  if  a  fact  stated 
in  the  bill  occurred  which  had  es- 
caped his  memory,  and  there  is  no 
other  evidence  that  such  bill  was 
reserved,  or  that  the  alleged  facts 
are  true,  the  court  cannot  assume 
that  the  bill  is  correct). 

aa.  state  v.  Patton,  159  Ind.  248. 
64    NE    850. 

[a]     Bnla     applied.  —  The     index. 


marginal  notes,  and  numl^ered  lines 
upon  the  transcript,  duly  appearing 
In  the  record  of  an  appeal  a^  it 
comes  to  the  supreme  court,  will  be 
presumed,  in  the  absence  of  a,  prop- 
er contrary  showing,  to  have  been 
added  before  the  transcript  was  filed 
therein.  State  y.  Patton,  159  Ind. 
248,   64   NE   850. 

83.  BlscT«tl<m  of  iBtannadiat* 
court  see  supra  (  3662. 

84.  U.  S.— Lemon  v.  U.  S.  164  Fed. 
958,   90   CCA   617. 

Ala. — Lacy  v.  State,  18  Ala.  A.  267, 
69  8  244;  Dunn  v.'  State,  8  Ala.  A. 
382,  62  S  379;  State  v.  Ctole,  6  Ala. 
A.  286,  59  S  681;  State  V.  Dixon.  6 
Ala.  A.   271.   59   S  313. 

Ark. — Franklin  v.  State,  86  Ark. 
534,  109   SW  298. 

Cal. — Peo.  V.  McSorley,  8  <3al.  A. 
430,    97   P   175. 

Colo. — ^Wentzel  v.  Peo.,  66  Colo.  33, 
133  P  415. 

Fla. — Thompson  V.  State,  66  Fla. 
189,  46  S  842;  Denham  v.  State,  22 
Fla.    664. 

Oa. — Cason  v.  State.  16  Oa.  A.  820, 
86  SE  644;  Whitley  v.  State,  14  Oa. 
A.  677,  81  SE  797;  Myrick  v.  State, 
13  Oa.  A.  626,  79  SE  580;  Barge  v. 
State,  9   Oa.  A.  226,  70  SE  965. 

111. — Peo.  y.  Donaldson,  255  111.  19, 
99  NE  62,  AnnCasl913D  90;  Peo.  v. 
Morris,    254    111.    559,    98    NE   975. 

Iowa. — State  v.  Harris,  151  Iowa 
234.  130  NW  1082. 

Kan. — State  v.  Morton,  69  Kan.  338, 
62  P  890. 

La. — State  y.  Leary,  111  La.  301, 
35  S  559;  State  y.  Watkins,  21  La. 
Ann.  290;  State  v.  Cazeau,  8  La.  Ann. 
109. 

Md.— Lowe  v.  State,  111  Md.  1,  78  A 
637.    24   LRANS    439.    18   AnnC^s    744. 

Mass. — Com.  y.  Phelps,  210  Mass. 
109,  96  NE  69;  Com.  v.  McGovern, 
183  Mass.  238,  66  NE  805;  Com.  v. 
Sacket,  22  Pick  394;  Feneley  v.  Ma- 
honey,    21    Pick.    212. 

Mo. — State  v.  Bateman.  198  Mo. 
212,  94  SW  843;  State  v.  Hunter,  181 
Mo.  316,  80  SW  955;  State  v.  Lana- 
han,  144  Mo.  31,  46  SW  1090^;  State 
v.  Fenly,  18  Mo.  446;  State  v.  Floyd, 
16  Mo.  349;  State  v.>  Thurman,  121 
Mo.  A.   374,   98   SW  819. 

Nebr. — Ossenkop  v.  St'ate,  86  Nebr. 
639,  126  NW  72;  Seele  v.  State.  86 
Nebr.  109.  122  NW  686;  Fouse  v. 
State,   83   Nebr.  258,   119   NW    478. 

Nev. — State  v.  Smith,  33  Nev.  435, 
111    P    929. 

N.  Y. — Peo.  V.  Simmons,  125  App. 
Dlv.  234.  109  NTS  190;  Peo.  v.  Baker, 
3  Hill   159. 

N.  C— State  y.  Greer,  173  N.  C.  769, 
92   SE   147. 


Okl. — Perkins  v.  Terr.,  10  Okl.  606, 
63  P  860;  Armstrong  v.  State,  2  Okl. 
Cr.  567,  103  P  658,  24  LRANS  776. 

Pa. — Com.  y.  Shaffer,  52  Pa.  Su- 
per. 230;  Com.  v.  Spotts,  45  Pa.  Super. 
100;  Com.  v.  Sharpless,  31  Pa.  Su- 
per. 96;  Com.  v.  Powell,  2^  Pa.  Super. 
370;  Cora.  v.  Kocher,  23  Pa.  Su- 
per.   65. 

R.  I. — State  V.  Davis,  39  R.  I.  27S, 
97  A  818,  822  [quot  Cyc]. 

S.  C— State  v.  Watson,  94  S.  C.  458. 
78  SE  324;  State  v.  Edens,  88  S.  C 
302.  70  SB  609. 

S.  D. — State  v.  Fulwider,  28  S.  D. 
622,    134    NW   807. 

Tex. — Ex  p.  Stephenson,  71  Tex. 
err.  380,  160  SW  77;  Ex  p.  Kin*.  6S 
Tex,Cr.  88,  160  SW  906;  Ex  p.  Essary, 
(Cr.)  Ill  SW  981;  White  v.  State, 
10   Tex.   381.  ' 

Va. — Stanley  v.  Com.,  109  Va.  796, 
63  SE  10. 

[a]  Oallliif  of  ■paeUl  tami. — ^The 
discretion  of  the  presiding  Judge  of 
a  county  court  in  calling  a  special 
term  of  that  court  for  the  trial  of 
criminal  causes  cannot  be  reviewed 
by  the  supreme  court.  State  v.  Al- 
pert,  87  Vt.  162,  88  A  637;  State  v. 
Alfred.  87  Vt.sl67,  88  A  634. 

[b]  JLMWlgnmitmt  of  ■paeUl  Jndc*. 
— The  discretion  of  the  chief  Justice 
of  the  suprerhe  court  in  assigning  a. 
special  Judge  is  not  reviewable.  Pat- 
terson y.  U.S..  7  Okl.  Cr.  272,  118  P  150. 

[c]  Th*  S«w  J«n*7  atatnt*  cov- 
ers only  proceedings  had  on  the  trial. 
State  y.  Plough,  88  N.  J.  L.  428,  97 
A  265;  State  v.  Plsaniello,  88  N.  J. 
L.   262,    96  A  89. 

[d]  On  review  »t  tbe  Instanoe  of 
the  Halted  States,  under  federal  stat- 
ute, the  supreme  court  has  Jurisdic- 
tion to  review  only  the  particular 
question  decided  below  for  which 
the  statute  provides.  U.  S.  v.  Kis- 
sel, 218  U.  S.  601,  31  set  124,  64 
L.  ed.  1168;  U.  8.  v.  Stevenson,  216 
U.  8.  190,  30  set  35,  64  L.  ed.  163: 
U.  S.  V.  Mason,  213  U.  S.  115,  29  SCt 
480,  63  L.  ed.  726. 

as.  Griffin  V.  State,  12  Oa.  A.  616. 
77  SE  1080;  Starr  v.  State,  60  Okl.  Or. 
440,  115  P  366;  Com.  v.  Shaffer,  62 
Pa.  Super.  230. 

Abnae  of  dlsoretton  doflned  see 
Abuse    of   Discretion    1    C.    J.    p    S72. 

ae.  Griffin  v.  State,  12  Oa.  A.  615, 
77    SE   1080. 

87.  State  V.  Tomassl,  76  N.  J.  L. 
739,  69  A  214;  State  v.  Valentlna,  71 
N.   J.  L.   552,   60  A  177. 

88.  Com.  V.  Gorman,.  1&  Gray 
(Mass.)  601;  State  v.  Truba,  88  Vt. 
657,  93  A  293;  State  v.  Webster,  80 
Vt.  391,  67  A  1098;  State  v.  Davis,  52 
Vt    876. 


For  later  oases,  developments  and  ohanres  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  amendments  to  the  complaint  '^  or  indictment,*'* 
in  granting  or  refusing  to  grant  an  application  for 
a  bill  of  particalars,"  in  allowing  or  refusing  to  al- 
low a  request  to  withdraw  a  plea  of  not  guilty  and 
file  a  special  plea,*^  in  refusing  permission  to  with- 
draw a  plea  of  guilty,*^  in  comp)elling  or  refusing 
to  compel  an  election  between  counts,^*  in  refusing 
to  allow  the  filing  of  additional  pleas  after  the  ex- 
piration of  the  time  prescribed  by  law,"  in  refus- 
ing to  epforce  the  prosecuting  attorney's  agree- 
ment to  dismiss,^'  or  in  accepting  a  plea  of  guilty 


IBdozsamaBt  of  nainss  of  wltnaaaM 
OB  ladlotiiuat  see  infra  t  3582. 

S9.  State  v.  Taylor.  118  N.  C.  1262, 
24  SB  &26. 

ao.     Rocco  V.  state,  37  Miss.  357. 

n.  U.  S.— Knauer  v.  U.  S..  2S7 
Fed.    8,    ISO    CCA    210. 

Colo. — Imboden  v.  Peo.,  40  Colo. 
1342,  »0  P  SOS:  Howard  v.  Peo.,  27 
Colo.    396.    61    P    595. 

V.  C. — Bas?  V.  U.  S.,  20  App. 
232. 

III. — ^Peo.  T.  Brown,  160  111.  A. 
365;   Peo.    V.    Bush.    150    111.    A.    48. 

£uin. — State  v.  Lindgrove,  1  Jiian. 
A.    51.    41   P   688. 

Ky. — Smedley  y.  Com.,  139  Ky.  767, 
127  S'Wr  485;  Bailey  v.  Com.,  130  Ky. 
301.  113  SW  140. 

La. — State  v.  Selsor,  140  La.  468, 
73   S  270. 

Ifd. — Freud  v.  State,  129  Md.  636, 
99  A  934;  Lansaa  v.  State,  109  Hd. 
(02.   71    A   1058. 

Mich.— ?eo.  T.  McKinney,  10  Mich. 
54. 

Miss. — Richburger  v.  State,  90 
Hiss.   806,   44  S   772. 

N.  C. — State  V.  Hinton,  168  N.  C. 
625,  74  SE  104;  State  v.  Seaboard  Air 
Line  R.  Co.,  149  N.  C.  508.  62  SB 
1088;  SUte  V.  Dewey.  139  N.  C. 
S56.   51    SB  937. 

N.  D. — State  v.  Emptlng,  21  N.  D. 
128.  128  -NW  1119;  State  v.  Albert- 
son.    20  N.   D.   512,   128   NW  1122. 

Pa. — Com.  V.  Shoener,  25  Pa.  Super. 
S26  [rev  on  other  grounds  212  Fa. 
527.  61  A  1093];  Com.  v.  Powell,  23 
Pa.  Super.  370;  Com.  v.  Zuem,  16 
Pa-  Super.  588. 

R.  I. — State  V.  Davis.  39  R.  I.  276, 
97  A  818  [rearg  den  98  A  67];  State 
V.  HIU.   13  R.  I.  314.  . 

"Wash. — State  v.  Bogardua,  36 
Wash.  297.  78   P  942. 

[a]  Abuse  of  dlscratloii. — The  ac- 
tion of  the  trial  court  in  granting 
or  refusing  a  bill  of  particulars  is 
subject  to  review  where  the  court 
abused  its  discretion.  Smedley  v. 
Com..  139  Ky.  767,  127  SW  485  [reh 
den  129  SW  547]:  Bailey  v.  Com., 
ISO  Ky.  301,  US  SW  140;  State  v. 
Baltimore,  etc.,  R.  Co.,  68  W.  Va.  193. 
69   SE  703. 

3S.  Ala. — Rohn  v.  State,  186  Ala. 
5  65  S  42;  Verberg  v.  State,  137 
Ala.  73,  34  S  848,  97  AmSR  17;  Mor- 
rell  V.  State,  136  Ala.  44,  34  S  208: 
Davis  v.  State,  131  Ala.  10,  31  S 
569. 

Cal. — Peo.  V.  Lee.  17  Cal.  76. 
111. — ^Phillips  V.  Peo..  65  111.  429. 
La. — State    v.    Boudreauz,    137    La. 
227.    S8   S    422. 

Md. — Cooper  v.  State,  64  Md.  40.  20 
A   »S«. 

Majm. — Com.  v.  Tuclier,  189  Mass. 
457.  76  NE  127.  7  LRANS  1056;  Com. 
V.  Blake.  12  Allen  188;  Com.  v.  Oould, 
12  Gray   171. 

Nebr. — Ingraham  v.  State,  82  Nebr. 
553.    118    NW   320. 

Nev. — State  v.  Wells,  89  Nev.  432. 
159  P   520. 

[al  A  >*aiiMt  for  leave  to  plead 
fat  »tat«m«>t  after  having  pleaded  to 
•he  merits  is  addressed  to  the  court's 
dHicretion.  Davis  v.  State,  131  Ala. 
1».  31  S  569;  Wright  v.  State.  3  Ala. 
A  24,  58  S  68;  Mangrall  v.  State,  1 
A!a.  A.  189.  55  S  446;  Ingramham  v. 
State.  82  Nebr.  553,  118  NW  320; 
State  V.  ■Wells.  39  Nev.  432,  159  P 
5?<t;  Stiite  v.  Pace.  1'59  N.  C.  462,  74 
SE  1018. 

33:     U.    S. — Andrews   v.   U.    S.,    224 


from  a  codefendant  in  the  presence  of  the  jury 
panel.*^  (Generally  an  order  overruling  a  demurrer 
may  be  reviewed.'*  The  action  of  the  grand  jury 
in  finding  an  indi<^tment  cannot  be  reviewed  on  the' 
grround  that  there  wiis  not  sufGlcient  competent  evi- 
dence adduced  before  it  to  warrant  the  finding  of 
indictment.** 

Motion  to  anash  indictmant.  An  order  quashing 
an  indictment  comes  within  the  rule  that  discre- 
tionary  rulings  of  the  trial  court  are  reviewable 
only  for  abuse,*"  although  it  may  be  reviewed  for 


Fed.  418,  139  CCA  646;  Phillips  v.  U.  I  Fed.   928,   122  CCA  230:  McGregor  v. 


S.,  201  Fed.  259,  120  cfcA  149;  Wilder 
V.  U.  S.,  143  Fed.  433,  74  CCA  267 
[certiorari  den  204  V.  8.  674,  27  SCt 
787.  51   L.  ed.  674]. 

Ark.— Joiner  v.  State,  94  Ark.  198. 
126  SW  723. 

Fla.— Pope  V.  State.  56  Pla.  81,  85, 
47  S  487.  16  AnnCas  972. 

Hawaii. — Terr.  v.  Chamberlain,  20 
Hawaii  103. 

Ind. — Doboaky  v.  State,  183  Ind. 
488,  109  NE  742;  Monahan  v.  State, 
135  Ind.  216,  34  NE  967;  Myers  v. 
State,  115  Ind.  554,  18  NE  42;  Patten 
V.  State,  109  Ind.  545,  10  ,  NE 
421;  Conover  v.  State.  86  Ind. 
99. 

La. — State  v.  Colentan.  141  La.  166, 
74  S  892;  State  v.  Boudreaux.  137  La. 
227.  68  S  422;  SUte  V.  Delahoussaye, 
87  La.   Ann.   551. 

Mass. — Com.  v.  Tucker,  189  Mass. 
467.  76  NE  127,  7  LRANS  1056.  • 

Okl. — McDaniel  v.  State,  6  Okl.  Cr. 
710,  120  P  299;  Jenkins  v.  State,  6 
Okl.  Cr.  516,  120  F  298. 

Or. — Morgan  v.  State,  63  Or.  160. 
99  P  422;  Curran  v.  Stete.  63  Or.  164. 
99   P  420. 

Wash. — State  v.  Wilmot,  95  Wash. 
826jl68   P   742. 

"When,  as  in  this  case,  a  defend- 
ant deliberately  pleads  guilty  to  a 
criminal  charge  under  circumstances 
that  should  reasonably  have  prompt- 
ed him  and  his  counsel  to  be  pre- 
pare^  to  meet  the  charge,  and  no 
motion  is  made  for  leave  to  with- 
draw the  plea  of  guilty  till  after  the 
state  witnesses  have  been  discharged, 
and  there  is  no  direct  allegation  or 
proof  that  the  plea  was  entered  un- 
der mental  weakness,  mistake,  sur- 
prise, misapprehension,  fear,  prom- 
ise, or  other  circumstances  that  put 
the  defendant  at  a  disadvantage  in 
protecting  his  rights,  the  discretion 
of  the  trial  court  is  not  shown  to 
have  been  abused."  Pope  v.  State, 
supra. 

[a]  Bafnaal  to- entertain  »  pie*  la 
abatement  after  a  demurrer  had  been 
overruled  and  at  a  term  succeeding 
the  one  at  which  a  plea  of  guilty 
had  been  filed  was  within  the  court's 
discretion  and  not  reviewable.  Wil- 
der v.  U.  S..  143  Fed.  433,  74  CCA 
567  [certiorari  den  204  U.  S.  674, 
27   SCt    787.    51    L.    ed.    674]. 

[b1  Oredibillty  of  affidavits.— The 
credibility  of  accused  presenting  an 
affidavit  in  support  of  his  motion  for 
leave  to  withdraw  his  plea  of  guilty 
Is  for  the  court,  treating  the  affi- 
davit as  testimony,  and  Its  decision 
thereon  is  final.  Com.  v.  Crapo,  212 
Mass.    209,    98    NB   702. 

[c]  Abwie  of  dlaoretion. — (1) 
"The  law  favors  trials  on  the  mer- 
its; and  if  the  discretion  of  the  trial 
court  Is  abused  in  denying  leave  to 
withdraw  a  plea  of  guilty  and  to  go 
to  trial  on  the  merits,  the  appellate 
court  may  interfere."  Pope  v.  State, 
56  Pla.  81,  85,  47  S  487,  16  AnnCns 
972.  To  same  effect  Pope  v.  State. 
56  Fla.  81.  47  S  487,  16  AnnCas  972; 
Peo.  V.  Walker,  250  111.  427,  95  NB 
475.  (2)  Even  after  Judgment  Jus- 
tice may  require  that  a  plea  of  guilty 
be  allowed  to  be  withdrawn,  and  In 
such  a  case  the  action  of  the  trial 
court  In  refusing  the  a,pplIcatIon  will 
be  reversed.  Mlsllk  v.  State.  184  Ind. 
72.  110  NB  551;Oobosky  v.  State,  183 
Ind.    488,    109    NE    742. 

34.     V.    S.— Rooney    v.    U.    S.,    203 


U.  S.,  134  Fed.  187,  69  6CA.  477. 

Ala. — Ex  p.  State,  73  S  36  [den 
certloraai  Brooms  v.  State,  (A.)  72  S 
691]. 

D.  C— U.  8.  T.  HcBrlde,  18  D.  C 
371. 

Ind. — Knox  v.  State,  164  Ind.  226,  73 
NB  266,  108  AmSR  291,  3  AnnCas 
539;  Beaty  v.  State.  82  Ind.  228; 
Lamphler   v.    State.    70    Ind.    317. 

Md.— Freud  v.  State.  129  Md.  636, 
99  A  934;  Curry  v.  State,  117  Md. 
587,  83  A  1030;  Lanasa  v.  State,  109 
Md.    602,   71   A   1068. 

Mo. — State  v.  Daubert.  42  Mo.  S*»; 
State  V.  Gray,  87  Mo.  463. 

Mont.— State  v.  Van,  44  Mont.  874. 
120  P.   479. 

N.  T. — ^Peo.  V.  Reavey,  38  Hun  418 
[atr   104   N.   T.    683   mem]. 

S.  C. — State  V.  Rountree,  80  S.  & 
387,   61    SB    1072,   22    LRANS    833. 

Tenn. — Womack  v.  State,  7  Coldw. 
508. 

Tex. — Smith  v.  State,  64  Tex.  Cr. 
454.  142  SW  1173. 

[a]  The  ttm*  of  eleetlOB  Is  dis- 
cretionary. State  V.  Guyer.  (Vt.)  100 
A  118. 

[b]  Be  viewable  for  abas*. — Ex  p. 
State.    (Ala.)    73   S   35. 

35.  Rohn  v.  State,  186  Ala.  5,  66 
S  42;  Morrell  v.  State,  136  Ala.  44, 
34    S   208. 

36.  Lacy  v.  State,  193  Ala.  668,  70 
S  272  [aft  13  Ala.  A. -267.  69  S 
244]. 

37.  Grunberg  v.  U.  S.,  146  Fed. 
81,  76  CCA  51. 

3&  Peo.  V.  Canepl,  181  N.  T.  898, 
74  NE  473;  In  te  Le  Roy,  8  Okl.  322, 
41   P  616. 

[a]  On  appeal  to  federal  oonrta. 
— The  lower  court's  construction  of 
an  indictment,  in  passing  on  a  de- 
murer on  the  construction  of  the 
federal  statute  on  which  the  indict- 
ment Is  founded,  must  be  accepted 
by  the  United  States  supreme  court, 
on  an  appeal  by  the  government.  U. 
S.  V.  Pacific  etc.,  R.,  etc.,  Co..  328 
U.  S.  87,  33  SCt  443.  57  L.  ed.  742; 
U.  S.  V.  Wlnslow,  227  U.  S.  202,  38 
SCt  253,    57   L.   ed.   481. 

39.  U.  S.— U.  S.  V.  Reed,  27  F.  Cas. 
No.   16,134,  2  Blatchf.  436. 

Cal. — In  re  Kennedy,  144  Cal.  634, 
78  P  34,  103  AmSR  in,  67  LRA  406. 
1  AnnCas  840;  Peo.  v.  Fealy,  33  Cal. 
A.    605,    165    P    1034. 

Iowa.— HIght  V.  U.  S.,  Morr.  407, 
43   AmD    111. 

Miss. — Hammond  v.  State,  74  Miss. 
214,  21  S  149;  Smith  v.  State,  61  Miss. 
764. 

S.  C. — State  vi  Boyd,  20  S.  C.  L. 
288.  27  AmD. 376. 

40.  Peo.  V.  Western  Meat  Co.,  18 
Cal.  A.  539,  110  P  338;  Com.  v.  Ross, 
68  Pa.  Super.  412. 

"Where  the  motion  to  quash  is 
based  on  allegations  of  extraneous 
facts  which,  if  sustained  by  evidence, 
would  warrant  the  court  in  quash- 
ing, and  evidence  pro  and  con  has 
been  submitted  to  the  court,  the 
question  whether  the  allegations  are 
sustained  by  the  preponderance  of 
testimony  Is  not  brought  before  the 
appellate  court  for  determination  by 
the  commonwealth's  exception  to, 
and  appeal  from,  the  order  quashing, 
except  In  cases  of  nuisance  and  forci- 
ble entry  and  detainer."  Com.  v. 
Carlucci.  48  Pa.  Super.  72,  80.  To 
same  effect  Cora.  v.  Ross,  68  Pa. 
Super.  412. 
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error  of  latr  apparent  of  record,'^  or  for  abuse  of 
discretion.*^  Refusal  to  quash  an  indictment  is -pe- 
culiarly within  the  discretion  of  the  trial  court,  and 
usually  is  not  reviewable,*^  altbo;ugh  it  is  based  on 
an  erroneous  ground.**  This  rule  applies  to  motions 
to  quash  the  indictment  on  account  of  alleged  ir- 
regularities in  the  procurement  or  proceedings  of 
the  grand  jury,*"  such  as  irregularities  in  impanel- 
Hegedus,   44   Pa.   Su 


ing,*'  disqualification  of  grand  jurors,*'  irregular- 
ity in  filing,*'  excusing  grand  jurors,*'  and  the  im- 
paneling 01  a  special  grand  jury.^"  The  same  rule 
applies  to  the  mode  of  presentment  to  the  grand 
jury.'^  It  applies  also  to  a  motion  for  leave  to  in- 
spect the  minutes  of  the  g^rand  jury.*^  Similarly, 
the  postponement  of  the  hearing  of  a  motion  to 
quash  is  within  the  discretion  of  the  trial  court,*' 


41.  Com. 
per.  167. 

42.  Com.  V.  Robertson,  47  Pa.  Su- 
per.   472. 

[a]  XUnstZAtloB. — Quashal  of  an 
indictment  regular  on  Us  face  witli- 
out  reason  of  record  constitutes  re- 
versible error.  Com.  v.  Robertson, 
47   Pa.    Super.    472. 

43.  U.  S.— Durland  v.  U.  S.,  161 
U.  S.  306,  16  SCI  608.  40  L.  ed.  709; 
Logan  V.  U.  S..  144  U.  S.  263,  12  SCt 
617,  36  U  ed.  429;  Steigman  v.  U.  S., 
220  Fed.  63.  135  CCA  631;  Carlisle  v. 
U.  S..  194  Fed.  827.  114  CCA  531; 
HillegasB  V.  U.  S.,  183  Fed.  199,  105 
CCA«31;  Lockwood  v.  U.  S.,  178  Fed. 
437,  102  CCA  441;  DlUard  v.  U.  S., 
141  Fed.  303,  72  CCA  461;  McGregor 
V.  U.  S.,  134  Fed.  187,  69  CCA  477; 
Radford  v.  U.  S.,  129  Fed.  49,  68  CCA 
491;  Bndleman  v.  U.  S.,  86  Fed.  456, 
to  CCA  186'. 

Ala. — State  v.  Jones,  6  Ala.  666; 
Canto  V.  SUte,  (A.)  73  S  826;  Smith 
V.  State,  (A.)  73  S  824;  Fealy  v.  Bir- 
mingham, (A.)  73  S  296;  Clark  v. 
State,  14  Ala.  A.  633,  72  S  291;  Wise 
V.  State,  11  Ala.  A.  72.  66  S  128;  Shell 
V.  State,  2  Ala.  A.  207,  56  S  39;  Davis 
V.  SUte,  2  Ala.  A.  200,  56  S  544; 
Uoaely  v.  State,  1  Ala.  A.  108,  66  S 

ind.— Olover  v.  State,  109  Ind.  (91, 
10  NB  282. 

Iowa. — State  ▼.  Carter,  144  Iowa 
J71.  121   NW  801. 

Ky. — Com.  V.  Qoulet,  140  Ky.  843, 
132  SW  151;  Ehrllcb  v.  Com.,  131  Ky. 
680,  115   SW  797. 

tA. — State  V.  Flrroatura,  121  La. 
676.   46   S   691. 

Me.— State  v.  Holland,  104  Me.  391, 
71  A  1095;  State  v.  Hurley,  54  Me. 
6*2;  State  v.  Maher,  49  Me.  669; 
State  v.  Soule,  20  Me.  19. 

Md. — Curry  v.  State,  117  Md.  687, 
83   A   1030. 

Mich.— Peo.  V.  Relgel,  120  Mich.  78, 

78  NW  1017;  Hamilton  v.  Peo.,  29 
Ulch.  173. 

Mo. — State  v.  Keener,  226  Mo.  488, 
125  SW  747;  State  v.  Lucas,  147  Mo. 
70,  47  SW  1067;  State  v.  Fanning,  38 
Mo.  362;  State  v.  Burgess,  24  Mo. 
381,  69  AmD  433;  State  v.  Conrad,  ?1 
Mo.  271;  State  v.  Moore,  163  Mo.  A. 
174,  143  SW  879;  State  v.  Henan,  163 
Mo.  A.   368,   143  SW  877.      ^ 

N.  J.— State  V.  Plough,  88  N.  J.  L. 
428.  97  A  265;  State  v.  Mandevtlle, 
88  N.  J.  L.  418,  96  A  398  [aft  89  N. 
J.  L.  228,  98  A  398];  State  v.  Oar- 
gare,  88  N.  J.  L:  389,  96  A  626;  State 
V.  Pisanlello,  88  N.  J.  L.  262,  96  A 
89;  State  v.  Sicillano,  85  N.  J.  L.  389, 
91  A  988;  State  v.  Potter,  85  N.  J.  L. 
388,  91  A  1071  [aft  83  N.  J.  L.  428. 
85  A  216];  State  v.  Merkle,  83  N.  J. 
L.  677,  85  A  330  [rev  82  N.  J.  L.  172, 
88  A  186};  State  v..  Potter,  83  N.  J. 
L.  428,  86  A  216  [afC  85.  N.  J.  L.  388, 
91  A  1071]. 

N.  C— State  V.  Holder.  163  N.  C. 
606,  69  SE  66;  State  v.  De  Graft,  113 
N.  C.  688,  18  SE  607. 

S.  C— State  v.  Shirer,  20  S.  C.  892. 

Vt. — State  V.  Louanls,  79  Vt.  463, 
65  A  582,  9  AnnCaa  194. 

Wis.— State  V.  Fee.   19  Wis.   562. 

[a]  mnstrattoaa,— (1)  A  motion 
to  quash  an  indictment  because  of 
net  setting  out  tbe  year  when  it  was 
found,  not  being  dated,  and  not  show- 
ing when  the  grand  Jury  was  im- 
paneled, is  addressed  to  the  discre- 
tion of  the  court,  so  that  its  denial 
is  not  reviewable.     State  v.  Louanis, 

79  Vt.  463,  65  A  6S2,  9  AnnCaa  194. 
(2)  A  motion  to  quash  an  informa- 
tion for  mislolnder  of  counts  is  usu- 


ally discretionary,  and  hence  is  not 
reviewable.  Hamilton  v.  Peo.,  29 
Mich.  173;  State  v.  Holder,  158  N.  C. 
606.  69  SE  66. 

[b]  nUatprvter  befor*  gcand  Jiur. 
— Where  the  person  ^ho  acted  aa  in- 
terpreter before  the  grand  Jury  also 
sen^s  in  the  same  capacity  at  the 
trial  without  objection,  the  appellate 
court  will  not  reverse  a  verdict  on 
unsupported  allegations  on  a  motion 
to  quash  the  Indictment  as  to  his 
unfltness  as  an  interpreter  before  the 
grand  Jury,  especially  where  such  al- 
legations were  denied  under  oath  on 
the  bearing  of  the  motion  to  quash. 
State  V.  Flrmatura,  121  La.  676,  46 
S  691. 

[c]  Tim*  of  aiOttoiL — ^Where  a 
motion  to  quash  the  indictment  on 
the  '  ground  that .  an  attorney  em- 
ployed to  assist  the  prosecution  made 
improper  statements  to  the  grand 
Jury  was  not  made  until  after  de- 
fendant had  been  arraigned  and  had 
pleaded,  the  trial  court's  discretion 
in  overruling  the  same  will  not  be 
reviewed.  Wise  v.  State,  11  Ala.  A. 
72,   66   S  128. 

[d]  xa  fsdeiml  oonzta. — (1)  The 
general  rule  that  a  motion  to  quash 
an  indictment  is  addressed  to  the 
discretion  of  the  court  and  a  re- 
fusal to  gront  it  cannot  be  assigned 
as  error,  while  subject  to  exception 
in  some  cases  in  the  federal  courts, 
v<ill  be  followed  where  the  motion 
is  founded  only  on  alleged  defects 
appearing  on  the  face  of  the  indict- 
ment, since  in  such  case  the  ruling 
could  not  finally  determine  any  right 
of  the  defendant.  Hillegass  v.  U.  S., 
183  Fed.  199,  106  CCA  631  [alt  176 
Fed.  444];  Kerrch  v.  U.  S.,  171  Fed. 
366,  96  CCA  2r.8;  Chadwlck  v.  U.  S., 
141  Fed.  226,  72  CCA  343.  (2)  The 
court  may  notice  errors  appearing  on 
the  face  of  the  record,  where  they 
were  brought  to  the  attention  of  the 
lower  court  by  a  motion  to  quash. 
Kerich  v.   U.   S.,  supra. 

[e]  IB  OalUornla  a  denial  of  a 
motion  to  set  aside  an  Indictment  is 
reviewable  on  appeal  from  the  Judg- 
ment. Peo.  v.  Simmons,  119  Cal.  1, 
50  P  '844;  Peo.  v..  Islar,  8  Cal.  A. 
600,  97  P  686;  Peo.  v.  Williams,  8 
Cal.  A.   696,   97   P  684. 

[f]  la   natackr,   under   the   ex- 

fress  provisions  of  Cr.  Code  Fract. 
2S1,  the  overruling  of  a  motion  to 
quash  an  indictment  is  not  review- 
able on  appeal.  Jenkins  v.  Com.,  167 
Ky.  544,  180  SW  961;  Smith  v.  Com., 
164  Ky.  613,  157  SW  1089;  Ehrllck 
V.  Com.,  112  SW  565,  33  KyL,  979; 
Miller  V.  Com..  127  Ky.  387,  105  SW 
899,  32  KyL  249;  Fletcher  v.  Com., 
123  Ky.  571.  96  SW  855,  29  KyL  955; 
Elliott  v.  Com.,  91  SW  1136,  29  KyL 
48. 

[g]  IB  acaaaaehiuMtta,  (1)  St 
(1864)  c  250  a  2.  3,  required  that 
formal  objections  to  an  indictment 
should  not  be  taken  after  verdict, 
but  only  bv  demurrer  or  motion  to 
quash,  and  hence  a  decision  over- 
ruling sum  motion  was  subject  to 
exception.  Com.  v.  McGovern,  10 
Allen  193.  (2)  Prjor  to  St.  (1864) 
c  250  {J  2,  3.  the  matter  was  within 
the  trial  court's  discretion,  and  hence 
was  within  the  general  rule.  Com. 
v.  Eastman,  I  Cush.  189,  48  AmD  596. 

[h]  Za  Mlaalaalppl  where  by  local 
practice  a  motion  to  quash  is  re- 
garded as  a  demurrer,  the  action  of 
the  court  is  the  subject  to  review. 
Jefferson  v.  State,  46  Miss.  270. 

[i]  Za  Hew  Jersey  as  a  motion  to 
quash    precedes    the    trial    it    oannot 


be  reviewed  under  Cr.  Proc.  Act  I 
136,  providing  for  review  of  rulings 
at  the  trial  resting  in  discretion. 
State  V.  Gargare,  88  N.  J.  L.  389,  96 
A  625;  State  v.  Pisanlello,  88  N.  J. 
L.  262,  96  A   89.  . 

[J]  Za  Veiuuiyl'rama  an  exception 
lies  to  the  denial  of  a  motion  to 
quash  an  Indictment.  Com.  v.  Brad- 
ney,  126  Pa.  199,  17  A  600;  Hutchi- 
son V.  Com.,  82  Pa.  472:  Brown  v. 
Com.,  73  Pa.  321,  13  AmR  740;  Com. 
V.  Hall,  23  Pa.  Super.  104.  Compare 
Com.  V.  Edmlston,  30  Pa.  Super.  54; 
Com.  V.  Brown,  23  Pa.  Super.  470: 
Com.  V.  Sheppard,  20  Pa.  Super.  417 
(all  holding  that  refusal  to  quash 
will  not  be  disturbed  except  for  abuse 
of   discretion). 

[k]  Zb  Bhod*  Xalaad,  under  the 
Court  and  Practice  Act  (1905)  |  301, 
declaring  that  no  motion  in  arrest 
of  Judgment  shall  be  made  except 
for  want  of  Jurisdiction,  an  excep- 
tion will  lie  to  the  denial  of  a  mo- 
tion to  quash  a  criminal  complaint. 
State  V.  Smith.  29  R.  I.  613,  72  A 
710. 

[1]  Abaaa  of  dJaoratlOB, — ^The  dis- 
cretion of  the  trial  court  in  refus- 
ing to  quash  an  indictment  is  not 
arbitrary,  and  is  reviewable  for 
abuse.  State  v.  McNally.  65  Md. 
559. 

[m]  VaUara  to  ahacr*  ertioa. — 
The  rule  as  to  the  discretion,  of  the 
court  on  a  motion  to  quash  the  In- 
dictment apparently  does  not  apply 
where  the  Indictment  on  its  face 
does  not  charge  a  crime.  State  T. 
Mandeville,  88  N.  J.  L.  418,  96  A 
398  [afr  89  N.  J.  L.  228,  98  A  39S]. 
'  **.  Mosely  v.  State,  1  Ala.  A.  108. 
56   S   85. 

45.  Peo.  v.  Relgel,  120  Mich.  78,  78 
NW    1017. 

48.  Ehrllck  v.  Com.,  131  Ky.  680. 
115  SW  797. 

47.  SUte  v.  Out,  13  lUnn.  341; 
State  V.  Carlson,  39  Or.  19,  62  P 
1016,   1119. 

48.  Peo.  V.  Siemsen,  153  Cal.  387, 
96  P  863. 

[a]  UlnatiaUoBj— On  motion  to 
set  aside  an  Information,  because 
flled  before  the  order  had  been  signed 
by  the  magistrate  holding  defend- 
ant to  answer  the  charge,  whether 
the  order  was  signed  before  or  after 
the  filing  of  the  information  is  a 
question  of  fact  to  be  determined 
by  the  trial  court,  and  if  there  is  a 
substantial  conflict  of  evidence  on 
the  point  the  conclusion  of  that  court 
must  stand  on  appeal.  Peo.  v.  Siem- 
sen, 163  Cal.  387,  95  P  863. 

40.     Williams   V.    State,    69  Oa.    11. 

Sa  Ehrllck  v.  Com^  112  SW  565. 
33  KyL  979;  State  v.  Overstreet,  128 
Mo.  470.  81  SW  35;  Oshoga  v.  State, 
3    Pinn.    (Wis.)    56.    3   Chandl.    67. 

61.  Com.  V.  Ramsey,  42  Pa.  Su- 
per.  25. 

[a]  ZUastratlOB^-The  action  of 
the  district  attorney  in  preparlnK  a 
bill  of  indictment  without  a  previous 
binding  over  or  commitment  of  ac- 
cused and  the  approval  of  the  court 
of  such  proceeding  can  be  brought  to 
the  appellate  court  for  purposes  of 
review  only  when  the  abuse  of  dis- 
cretion has  been  both  manifest  and 
flagrant.  Com.  v.  Ramsey,  42  Pa.. 
Super.  25;  Com.  v.  Sharpless,'  31  Pa. 
Super.   96. 

68.  Peo.  V.  Sweeney,  213  N.  T. 
37,  106  NE  918  [.iff  161  App.  Div.  221, 
146  NTS  637];  Peo.  v.  Strauss,  165 
App.    DIv.    68,    150    NTS    991. 

S3.  Com.  v.  Dietrich,  7  Pa.  Super. 
515,  42  WklyNC  459. 


For  later  oases,  dsrelopmnits  and  abaafsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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as  is  also  the  refusal  to  entertain  a  motion  to  quash 
after  the  filing  of  a  plea  of  guilty,**  refusal  to 
permit  the  filing  of  a  motion  to  dismiss  during  the 
taking  of  testimony,**  and  the  matter  of  withdraw- 
ing a  motion  to  quash  after  it  has  been  granted.*' 

Pleas  in  abatement  involving  questions  of  fact  are 
addressed  to  the  discretion  of  the  trial  court,  whose 
rulings  thereon  will  not  be  disturbed,  if  ihey  are 
supported  by  substantial  evidence." 

[\  3576]  c.  Preliminary  Proceedings— (1)  In 
GoienL  An  appellate  court  is  particularly  loath  to 
interfere  with  the  trial  court's  discretion  in  matters 
which  are  usually  considered  as  being  preliminary 
to  the  actual  trial,  such  as  letting  to  bail,**  denial 


of  bail,**  amoimt  of  bail,*"  forfeiture  of  bail,*'  or  the 
remission  of  or  refusal  to  remit  baU,*'  the  granting 
or  refusal  of  a  severance  as  to  defendants  jointly 
indicted,'*  consolidation  of  indictments  for  trial,'* 
refusal  of'  a  separate  trial  on  a  specific  plea,"  set- 
ting cases  for  trial,"  including  the  time,  of  trial " 
and  the  order  of  trial,'*  refusal  to  discharge  accused 
for  delay  in  bringing  him  to  trial,'*  transfer  of 
cases  from  one  division  of  the  court  to  another,^*  re- 
fusal to  suspend  the  trial  and  submit  an  inquisition 
as  to  defendant's  sanity,'^  refusal  to  discharge  the 
sheriff  on  account  of  prejudice,'^  the  summoning  of 
witnesses  at  the  state's  expense,'*  compelling  the 
calling  of  witnesses,'*  and  the  refusal  of  the  court 


M.  state  V.  Face,  159  N.  C.  ^2.  74 
SE  1018. 

65.  Dillard  v.  U.  S..  141  Fed.  303, 
7!   CCA   451. 

56.  Com.  v.  Gould,  12  Gray  (Mass.) 
171. 

57.  Rosenblatt  v.  State,  2  Ga.  A. 
(4$,  58  SB  1107;  McCue  v.  Com.,  103 
Va.   870,  49   SE   623. 

[a]  lUtLwint  of  ffxand  inrjj— 
Where  a  plea  In  abatement  depended 
on  an  issue  of  fact  as  to  whether 
jury  commissioners  drew  the  list  of 
grand  Jurors  before  or  after  they 
subscribed  the  required  oath,  the 
finding  of  the  trial  court  that  the 
list  was  drawn  after  such  subscrip- 
tion was  final.  Rosenblatt  v.  State, 
I  Ga.  A.   649.   58   SB   1107. 

[br]  Batnm  of  Indlctmrat. — The 
evidence  not  being  such  as  to  pre- 
clude a  finding  that  an  indictment 
had  been  returned  into  court  and  de- 
livered to  the  clerk  or  his  de  facto 
deputy  before  It  was  brought  Into 
court,  while  the  grand  jury  was  not 
in  session,  by  an  assistant  to  the 
Kiticitor-general,  a  finding  against 
&  plea  in  abatement  alleging  that  the 
indictment  was  not  delivered  into 
court  from  the  grand  Jury  by  a  sworn 
officer  would  not  be  disturbed.  Led- 
better  t.  State,  2  Ga.  A.  631,  58  SS 
1106. 

[c]  Qnalifloatioa  of  gruid  Juroi. 
— Where  an  issue  is  made  up  by  the 
Sling  of  a  plea  by  accused,  alleging 
that  one  of  the  grand  Jurors  was  not 
qualified,  and  the  issue  was  submit- 
ted to  a  jury,  which  decided  against 
defendant,  the  verdict  of  the  Jury 
must  be  considered  on  appeal  as  up- 
on a  demurrer  to  the  evidence,  and 
will  not  be  disturbed,  if  there  was 
evldenre  sufficient  to  sustain  it.  Mc- 
Cue V.  Com.,  103  Va.  870,   49   SB  623. 

[d]  IfimaioBUiT. — The  merits  of  a 
plea  of  misnomer  are  dependent  upon 
an  inspection  of  the  original  indict- 
ment or  other  accusation,  and  the 
decision  of  the  trial  Judge  against 
the  plea  la  final,  where  the  writing 
in  the  indictment,  although  some- 
what Illegible  or  unintelligible,  can 
reasonably  be  said  <to  represent  the 
true  name  of  accused.  Gunn  v.  State, 
10  Ga.   A.    819,    74    SB    312. 

a.  State  v.  Franklin,  11  Ala.  A. 
230,  65  S  421^  State  v.  Cole,  6  Ala. 
A.  286,  59  S  681;  State  V.  Dixon,  6 
Ala.  A.  271,  69  S  313. 

Smela*  of  dlaoraOon  as  to  admlt- 
«V  to  1»tt  guOMteHy  see  Ball  SS  169- 

n.  Ci?l. — Peo.  V.  Cornell,  28  Cal. 
A.  (54,  153  P  726. 

Ga.— Nobles  v.  State,  18  Oa.  A.  713, 
M  SE  377. 

Mo. — UoIIineaux  t.  Madison  Coun- 
ty Ct,  136   Mo.   323.   37   SW    1126. 

Nev.— State  v.  Smith.  33  Nev.  435, 
Ul  P  929. 

Tex. — E!x  p.  Stephenson,  71  Tex.  Cr. 
MO,  160  SW  77;  Ex  p.  Essary,  (Tex. 
Cr)  111  SW  931. 

oa  Ex  p.  Adams,  140  La.  721,  73 
8  Ml;  Ex  p.  King,  68  Tex.  Cr.  88, 
ISO  SW  90S. 

lawBBt  of  'ban  gua/uaOj  see  Ball 
H  ^21-224. 

n.  Carson  v.  State,  6  Ala.  A.  283, 
»  8  719;  Carson  T.  State,  6  Ala.  A. 
2>0.  S9  8  718.  I 


68.  Hall  V.  Com.,  4C  SW  458,  20 
KyL  99;  Sproat  v.  Com^  4  Kyi  629; 
Peo.   v.   Crux,   12  Porto  Rico  70. 

lal  DlaoriMlon  not  arUttary.^- 
The  discretion  conferred  on  the  court 
as  to  the  remission  of  the  sum  sp^ 
cified  in  the  bail  bond  is  not  arbi- 
trary and  unlimited,  but  is  to  be  ex- 
ercised Judicially  on  consideration  of 
the  facts  relied  on  in  the  defense. 
I'eo.  V.  Rubright,  180  111.  A.  528. 
Turner  v.  Com.,  171  Ky.  304,  188  SW 
404;  Sproat  v.  Com..   4  KyL,  629. 

Bomiaaion  of  ball  MiiataUj  see 
Ball   iJ   323-336. 

63.  U.  S.— Heike  v.  U.  -S.,  227  U. 
S.  131,  33  set  226,  67  L.  ed.  450,  Ann 
Casl914C  128  [aff  192  Fed.  83,  112 
CCA  6151;  Schwartsberg  v.  U.  S., 
341  Fed.  348,  164  CCA  228;  Lee  Dock 
V.  V.  S.,  224  Fed.  431,  140  CCA  125; 
Richards  v.  U.  S.,  176  Fed.  911,  99 
CCA  401;  Krause  v.  U.  S.,  147  Fed. 
442,  78  CCA  642. 

Conn. — State  v.  Braunela,  84  Conn. 
222,   79  A   70. 

Fla.— Daniels  v.  State,  67  Fla.  1, 
48   S  747. 

111.— Peo.  V.  Covlti,  263  111.  514,  104 
NE  887;  Peo.  v.  Gukouskl.  250  III. 
231,  95  NE  163,  AnnCa8l912B  297; 
Gillespie  V.  Peo..  176  III.  238,  52  NB 
250. 

La. — State  v.  Phenlx,  134  La.  329, 
64   S    129. 

Mass. — Com.  v.  McCluskey,  123 
Mass.   401.  < 

Mich. — Peo.  v.  Burman,  154  Mich. 
150,    117   NW  689,   25   LRANS   261. 

MiSB.— Wall  V.  State,  61  Miss.  396, 
24    AmR    640. 

Mo.— Fitzgerald  v.  State,  14  Mo. 
413. 

N.  J. — State  ▼.  Bossone,  88  N.  J.  L. 
45,  95  A  969  [aff  89  N.  J.  L.  724, 
99  A  310];  State  v.  Nixon,  86  N.  J. 
L..  371.  90  A  1102;  State  v.  Baum,  64 
N.    J.    L.    410,    45    A    806. 

N.  C. — State  v.  Mllllcan,  168  N.  C 
617,  74  SE  107:  State  v.  Carrawan, 
142  N.  C.  575,  64  SE  1002;  State  v. 
Barrett,  142  N.  C.  566,  64  SE  866; 
State  V.  Moore,  120  N.  C.  670,  26 
SE  697;  State  v.  Hall,  108  N.  C.  776, 
13  SE  189;  State  v.  Oxendlne,  107  N. 
C.  783,  12  SE  573.      . 

Okl. — Noah  V.  State,  8  Okl.  Cr.  448, 
182  P  829;  Bates  v.  State,  8  Okl.  Cr. 
436,  128  P  163,  AnnCasl914C  400. 

Or.— State  v.  Kline,  60  Or.  426,  93 
P   237. 

Tenn. — ^Watson  v.  State,  16  Lea  604. 

Tex. — Rucker  v.  State,  7  Tex.  A. 
649. 

Bevoranoo  as  gtonaA  for  naw  trial 
see  supra  f   2624. 

Berlew  of  ■•▼•lanc*  g'eaarally  see 
Appeal  and  Error  5  2778. 

8«T*rasoo  ffonotiOly  see  supra  {( 
2006-2014. 

64.  Lemon  v.  U.  S.,  164  Fed.  953, 
90   eCA    617. 

[a]  Abnae  of  dUcrvtlon. — The  ap- 
pellate court  will  correct  an  abuse 
of  the  trial  court's  discretion  while 
acting  under  U.  S.  Rev.  St.  i  1024, 
authorizing  the  court  In  a  proper 
case  to  order  Indictments  consoli- 
dated. Kidwell  v.  U.  S.,  38  App. 
(D.  C.)   666. 

B«vi*w  of  oonsoUdatiaa  of  aotloas 
naorally  see  Appeal  and  Error  i 
2777. 


Ooaaolldation  of  ladiotBWBts  raa> 
•rally  see  supra  {  2004. 

65.  State  v.  Elliott,  69  Wash.  M, 
124   P   212. 

[a]  AnpUoatlOB  of  this  rule!  has 
been  made  to  a  refusal  of  a  separate 
trial  on  a  plea  of  former  Jeopardy 
filed  after  a  plea  of  not  guilty  and  on 
the  day  of  the  trial.  State  v.  .Elliott, 
69  Wash.  62,  124  P  212. 

66.  State  v.  LIttooy,  37  Wash.  693, 
79  P  1136;  State  v.  Sexton,  37  Wash. 
110,  79  P  634;  State  v.  Brown,  87 
Wash.  106.  7«  P  638. 

67.  Powers  v.  Com.,  92  SW  976, 
29   KyL   277. 

[a]     niaatzatlon ^Under    Ky.    St. 

(1903)  {  964,  providing  that  criminal 
cases  shall  be  heard  at  but  three 
terms  in  each  year  In  any  county,  to 
be  fixed  by  order  of  court,  unless  In 
an  emergency  the  court  may  other- 
wise direct,  the  action  of  the  trial 
court  in  finding  that  an  emergency 
existed  and  in  causing  a  criminal 
case  to  be  tried  at  a  term  prior  to 
the  one  regularly  fixed  will  not  be 
disturbed  on  appeal  unless  an  abuse 
of  discretion  appears.  Powers  v. 
Com.,  92  SW  975,  29   KyL  277. 

Tim*  of  trial  geiuraUy  see  supra 
(t    793-818. 

68.  State  v.  Blue.  134  La.  561,  64 
S  411;  State  v.  Cole,  38  La.  Ann.  843; 
Goodwin  V.  State,  66  Tex.  Cr.  98,  148 
SW  939;  Todd  v.  State.  57  Tex.  Cr.  16. 
121  SW  506;  Redd  v.  State,  (Tex.  Cr.) 
77  SW   214. 

Order  of  saparata  trials  ffonoraUy 
see  supra  S   2006. 

69.  Brown  v.  State.  86  Oa.  718,  11 
SB  831;  State  v.  Van  Waters,  36 
Wash.  358,   78  P  997. 

[a]  Abnaa  of  dlaoraUoa^— (1) 
This  rule  does  not  apply  where  It 
appears  by  the  record  that  the  trial 
of  the  prisoner  was  unreasonably 
delayed.  State  v.  Nugent,  71  Mo.  130. 
(2)  The  general  rule  will  not  apply 
where  the  trial  is  delayed  longer 
than  Is  permissible  under  a  statute, 
and  no  good  cause  Is  shown  for  such 
delay.  Peo.  v.  Henry,  77  Cal.  445, 
19   P  830. 

[b]  Bsrdan  of  proof  aa  to  oanso 
of  delay.— Under  a  statute  provid- 
ing that  the  case  shall  be  dismissed 
where  defendant,  when  trial  has  been 
postponed,  is  hot  brought  to  trial 
within  a  specified  time,  a  delay  be- 
yond such  time  casts  the  burden  on 
the  prosecution  to  show  good  cause 
for  the  delay.  Von  Feldslein  v.  State, 
17  Ariz.  245,  150  P  285;  In  re  Bege- 
row,  133  Cal.  349,  66  P  828,  85  AmSR 
178,  56  LRA  613;  Peo.  v.  Mortno,  86 
Cal.   615.  24  P  892. 

70.  Peo.  v.  Owens,  132  Cal.  469, 
64    P    770. 

71.  Rohn  V.  State,  186  Ala.  5,  66  S 
42. 

Bapamte  trial  of  Isaoa  of  iasaalty 
ffeaarally   see   supra   it    2016-2019. 

n.  Oliver  V.  State,  120  Ark.  188, 
179  SW  366:  State  v.  Hunter.  181  Mo. 
316.    80    SW    966. 

73.  Ooldsby  v.  U.  S.,  160  U.  S.  70, 
16  set  216,  40  L.  ed.  343;  State  y. 
Benge,  61  Iowa  668.  17  NW  100;  State 
V.  ElSwood,  16  Wash.  463,  46  P 
727. 

74.  State  V.  Rolla,  21  Mont.  682. 
55    P   623. 
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to  sit  as  an  examining  ma^strate.^* 

[(  3577]     (2)     Change  of  Venne.^*    In  the  ab- 
sence of  mandatory  statute  the  action  of  the  trial 


[a]  ninatrmtlon,^ — Under  Pen.  Code 
{  208!!  authorizing  the  court  to  re- 
quire all  persons  who  are  shown  to 
have  been  present  at  a  homicide  to 
be  called  as  witnesses  by  the  state, 
the  matter  of  ordering  or  refusing 
to  order  such  witnesses  to  be  placed 
on  the  stand  rests  In  the  court's  dis- 
cretion. SUte  T.  RoUa,  21  Mont.  582, 
es   P  523. 

VS.  State  T.  Denntson,  60  Nebr. 
182,  82  NW  628. 

W.  Cluuve  of  vaniu  generally  see 
supra    §    802. 

OrooBd  for  n»w  total  see  supra  t 
2624. 

77.  Arli. — Ellas  v.  Terr.,  9  A^ts.^ 
1,  76  P  606,  11  AnnCas  1158;  Terr.  v. 
Sbankland,  3  Arlx.  403,  77  P  492. 

Ark. — Van  Camp  v.  State,  125  Ark. 
682,  189  SW  178:  Nichols  v.  State.  102 
Ark.  266,  143  SW  1071;  Ford  v.  State, 
98  Arl:.   139,   136  SW  821. 

Cal. — Peo.  V.  Rlgglns,  169  Cal. 
113,  112. P  862;  Peo.  v.  Elliott,  80  Cal. 
296,  22  F  207-  Peo.  v.  Perdue,  49  Cal. 
425;  Peo.  v.  Fisher,  6  Cal.  154;  Peo. 
▼.  Mabrier.  33  Cal.  A.  598,  165  F 
1044. 

Colo. — Erbaugh  v.  Peo.,  67  Colo. 
48,  140  P  188:  Andrews' V.  Peo.,  33 
Colo.    193,    79    P    1031,    108    AmSR   76. 

Fla. — Squires  v.  State,  42  Fla.  251, 
27  S  864;  Adams  v.  State,  28  Fla.  511, 
10  S  106. 

Ga. — Coleman  v.  State,  141  Ga.  737, 

82  SE  227:  Rawlins  v.  State,  124  Ga. 
31.  62  SE  1  [afC  201  U.  S.  638,  26  SCt 
560,  60  L..  ed.  899];  White  v.  State, 
100  Ga.  659.  28  SE  423. 

Ida.— State  v.  Gilbert,  8  Ida.  346, 
69  P  62;  State  v.  St.  Clair,  6  Ida.  109, 
63   F   1. 

111.— Hickam  v.  Peo.,  137  111.  75, 
27  NE  88:  Price  V.  Peo.,  181  111.  223, 
23  NE  639;  Gray  V.  Feo.,  26  111.  344; 
Uyers  v.  Petf..  26  111.  173;  Maton  v. 
Feo.,  15  111.  636. 

Ind.— Smith  v.  State.  116  NB  '943; 
Leach  v.  State,  177  Ind.  234,  97  NB 
792;  Hlnkle  T.  State.  174  Ind.  276, 
91  NE  1090;  Jones  v.  State,  152  Ind. 
318,  53  NE  222;  Hauk  v.  State,  148 
Ind.  238,  46  NE  127,  47  NE  46S; 
Smith  V.  State,  145  Ind.  176,  42  NE 
1019;  Ransbottom  v.  State,  144  Ind. 
260.  43  NE  218;  Walker  v.  State,  136 
Ind.  663,  36  NE  356;  Relnhold  v. 
State,  130  Ind.  467.  30  NB  306;  Mer- 
rick V.  State,  63  Ind.  327;  Mershon 
▼.  State,  44  Ind.  698;  Fahnestock  v. 
State,  23  Ind.  231;  McCorkle  v.  State, 
14  Ind.  39;  Griffith  v.  State,  12  Ind. 
548;  Fleming  v.  State.  11  Ind.  234: 
Sumner  v.  State,  6  Blackf.  579,  36 
AmD    661. 

Iowa. — State  t.  Levlch,  174  Iowa 
688,  156  NW  824;  State  v.  Boggs,  166 
Iowa  452,  147  NW  934;  State  v.  Has- 
san, 149  Iowa  518.  128  NW  960;  State 
T.  Blodgett,  143  Iowa  678,  121  NW 
685,  21  AnnCas  231;  State  v.  Hoffman, 
134  Iowa  687,  112  NW  103;  State  v. 
Icenbice,  126  Iowa  16,  101  NW  273; 
State  V.  Miner,  107  Iowa  656.  78  NW 
679:  State  v.  Woodward,  84  Iowa  172, 
50  NW  885;  State  v.  BUllngB.  77  Iowa 
417,  42  NW  456;  State  v.  Perigo.  70 
Iowa  657,  28  NW  452;  State  v.  Hale, 
65  Iowa  675,  22  NW  682;  State  v. 
Foley,  65  Iowa  51.  21  NW  162;  State 
V.  Williams,  63  Iowa  135,  18  NW 
682;  State  v.  Dunn,  53  Iowa  526,  5 
NW  707;  State  v.  Canada,  48  Iowa 
448:  State  v.  Rcss,  21  Iowa  467; 
State  V.  Knight,  19  Iowa  94;  State  v. 
Ostrander,  18  Iowa  435;  State  t. 
Mooney.  10  Iowa  506;  State  v.  Bar- 
rett, 8  Iowa  536. 

Kan. — State  v.  Roberts,  95  Kan. 
280,  147  P  828;  State  v.  Stewart,  85 
Kan.  404.  lie  P  489:  State  v.  Tawney, 

83  Kan.  603,  112  P  161;  Emporia  ▼. 
Volmer,   12   Kan.   622. 

Ky.— Allen  v.  Com.,  168  Ky.  826, 
182  SW  176;  Wallace  v.  Com.,  167 
Ky.  277,  180  SW  381:  Greer  v.  Com., 
164   Ky.   396,    175   SW   665;   Heck   v. 


Com.,  163  Ky.  518.  174  SW  19;  Mans 
field  V. 'Com.,  163  Ky.  488,  174  SW  16; 
Saylor  v.  Com.,  158  Ky.  768.  166  SW 
264;  Chaney  v.  Com.,  149  Ky.  464,  149 
SW  923;  Smith  v.  Com.,  148  Ky.  60, 
146  SW  4;  McElwaln  v.  Com..  146 
Ky.  104.  142  SW  234;  Penman  v. 
Com.,  141  Ky.  660,  133  SW  540;  Fish 
V.  Benton,  138  Ky.  644,  128  SW  1067: 
Hargis  v.  Cora.,  135  Ky.  578,  123 
SW  239;  Com.  v.  Carnes,  126  Ky.  821, 
102  SW  284,  31  KyL  391;  Martin  v. 
Com.,  100  SW  872,  30  KyL  1198;  Lyon 
V.  Com.,  96  SW  857,  29  KyL  1020: 
Fletcher  v.  Cora.,  123  Ky.  671,  96 
SW  855,  29  KyL  955;  Barnes  v.  Com., 
110  Ky.  348,  61  SW  733.  22  KyL  1802; 
Crockett  v.  Com.,  100  Ky.  382,  38  SW 
674,  18  KyL  835;  Hicks  v.  Com..  3 
KyL   87,    11   Ky.   Op.    214. 

La. — State  v.  Blount,  124  La.  202, 
.60  S  12;  State  v.  Wheat,  111  La.  860, 
35  S  965;  State  v.  Powell,  109  La. 
727,  33  S  748;  State  v.  Brittln.  60  La. 
Ann.  261,  23  S  301;  State  T.  Dent, 
41  La.  Ann.  1082,  7  S  694;  State  v. 
Daniel,  31  La.  Ann.  91. 

Md. — ^Tidewater  Portland  Cement 
Co.  V.  State,  122  Md.  96,  89  A  327; 
Downs  V.  State,  111  Md.  241,  73  A 
893,   18   AnnCas  786. 

Mich.— Peo.    V.    Swift,    172 »  Mich. 

473,  138  NW  662. 
Minn. — State   v.   Stokely,   16   Minn. 

282 

Miss. — Regan  v.  State,  87  Miss.  422, 
39  S  1002;  Bishop  v.  State.  62  Miss. 
289 

Mo. — State  V.  McBrlen,  265  Mo. 
694,  178  SW  489;  State  v.  Shatter, 
263  Mo.  320,  161  SW  805;  State  v. 
Anderson,  252  Mo.  83,  158  SW  817; 
State  V.  Thomas.  250  Mo.  189,  167 
SW  330;  State  v.  Rasco.  239  Mo.  635, 
144  SW  449;  State  V.  Sharp,  233  Mo. 
269,  135  SW  488;  State  v.  Vlckers,  209 
Mo.  12.  106  SW  999;  State  v.  McCar- 
ver,  194  Mo.  717,  92  SW  684;  State  v. 
Faulkner,  186  Mo.  673,  84  SW  967; 
State  V.  Northway,  164  Mo.  513,  65 
SW  331;  State  v.  Tettaton.  159  Mo. 
364.  60  SW  743;  State  v.  Clevenger, 
156  Mo.  190,  66  SW  1078;  State  v. 
Albright,  144  Mo.  638,  46  SW  620; 
State  V.  Thompson,  141  Mo.  408,  42 
SW  949  [alt  171  U.  S.  880,  18  SCt  922, 
43  L.  ed.  204] ;  State  v.  Dyer,  139  Mo. 
199.  40  SW  768;  State  v.  Loe,  98  Mo. 
609,  12  SW  254;  State  v.  Rider,  95  Mo. 

474,  8  SW  723;  State  v.  Hunt.  91  Mo. 
490,  3  SW  858;  State  v.  Holcomb,  86 
Mo.  871;  State  v.  Henson,  81  Mo.  384; 
State  V.  Guy.  69  Mo.  430;  State  v. 
Harris,  69  Mo.  550;  State  v.  Kring,  11 
Mo.   A.   92    [atr  74  Mo.   612]. 

Nebr. — Clarence  v.  State,  89  Nebr. 
762.  132  NW  395;  Taylor  v.  State,  86 
Nebr.  795.  126  NW  752;  Ossenkop  v. 
State,  86  Nebr.  539.  126  NW  72; 
Sweet  V.  State.  75  Nebr.  263,  106  NW 
31;  Lucas  v.  State.  75  Nebr.  11,  105 
NW  976;  Goldsberry  v.  State,  66 
Nebr.  312,  92  NW  906;  Argabrlght  v. 
State.  62  Nebr.  402,  87  NW  146; 
Welsh  V.  State,  60  Nebr.  101,  82  NW 
368;  Olive  v.  State,  11  Nebr.  1,  7  NW 
444. 

N.  M.— State  T.  Anchcta.  20  N.  M. 
19,  146  P  1086;  Terr.  v.  Cheney,  16 
N.  M.  476.  120  P  335;  Terr.  v.  Kin- 
ney.  3  N.  M.   97,   2  P  367. 

N.  C— State  v.  Plyler,  153  N.  C. 
630,  69  SE  269;  State  v.  Turner,  143 
N.  C.  641,  57  SE  158;  State  v.  Smarr, 
121  N.-C.  669,  28  SB  649;  State  v. 
Johnson,  104  N.  C.  780,  10  SE  257; 
State  v.  Hall,  73  N.  C.  134;  State  v. 
Hill.  72  N.  C.  345;  State  v.  Seaborn, 
16  N.  C.  305. 

N.  D. — State  v.  Winchester,  18  N. 
D.  534,  122  NW  1111,  21  AnnCas 
1196. 

Oh. — Lindsay  v.  State,  24  Oh.  CIr. 
Ct.  1;  Hotelllng  v.  State,  3  Oh.  CIr. 
Ct.   630.   2   Oh.   CIr.  Dec.   366. 

Okl.— Cutler  v.  Terr.,  8  Okl.  101.  B6 
P  861;  Maddox  v.  State.  12  Okl.  Cr. 
462,    158   P   883;    Gentry   v.    State,   11 


court  upon  an  application  for  a  change  of  venue  is 
not  reviewable  unless  a  palpable  abuse  of  its  discre- 
tion in  the  premises  is  affirmatively  shown,"  espe- 

Okl.  Cr.  355,  146  P  719;  Maddox  v. 
State,  10  Okl.  Cr.  669,  139  P  994; 
Sayers  v.  State,  10  Okl.  Cr.  233,  135 
V  1073;  Edwards  v.  State,  9  Okl.  Cr. 
306.  131  P  966,  44  LRANS  701;  Boule 
V.  State,  9  Okl.  Cr.  346.  131  F  953; 
Tegeler  v.  State,  9  Okl.  Cr.  138,  130  P 
1164;  Watson  v.  State,  9  Okl.  Cr.  1, 
130  P  816;  Starr  v.  State,  6  Okl.  Cr. 
440.  116  P  356;  Turner  v.  State,  4 
Okl.  Cr.  164.  Ill  F  988;  Black  v. 
State,  3  Okl.  Cr.  647,  107  F  624:  John- 
son V.  SUte,  1  Okl.  Cr.  321,  97  F  1059, 
18   AnnCas   300. 

Or. — State  v.  Mlzls,  48  Or.  165, 
85  P  611,  86  P  361:  State  v.  Fomeroy. 
30  Or.  16,  46  F  797. 

Pa. — Com.  V.  March,  248  Pa.  4S4, 
94  A  142;  Com.  v.  Cleary,  148  Pa. 
26,  23  A  1110;  Com.  v.  Allen,  135  Pa. 
483.  19  A  967. 

S.  C. — State  V.  Southern  Express 
Co..  92  SE  1054. 

Tenn. — Hughes  v.  State,  126  Tenn. 
40,  148  SW  543,  AnnCasl913D  1262: 
King  V.  State,  91  Tenn.  617,  20  SW 
169;  Peo.  v.  State,  10  Lea  673;  Moses 
V.    State,   11   Humphr.   212. 

Tex. — Walker  v.  State,  42  Tex.  360; 
Mondragon  v.  State,  33  Tex.  480; 
Vanslckle  v.  State,  (Cr.)  188  SW 
1006;  Satterwhlte  v.  State,  (Cr.)  181 
SW  462;  Barnett  v.  State,  76  Tex. 
Cr.  555,  176  SW  680;  Mooney  v.  State, 
76  Tex.  Cr.  539,  176  SW  62;  Stoner 
V.  State,  72  Tex.  Cr.  482,  162  SW  836; 
Mayhew  v.  State,  69  Tex.  Cr.  187,  155 
SW  191;  Harris  v.  State,  67  Tex.  Cr. 
251.  148  SW  1074;  Tubb  v.  State,  55 
Tex.  Cr.  606,  117  SW  858;  Tardy  -v. 
State.  46  Tex.  Cr.  214,  78  SW  1076; 
Gray  v.  State,  43  Tex.  Cr.  300,  65  SW 
375;  Cannon  v.  State, -41  Tex.  Cr.  467, 
56  SW  351;  Nlte  v.  State,  41  Tex.  Cr. 
340,  54  SW  763;  Baw  v.  State,  33  Tex. 
Cr.  24,  24  SW  293;  Martin  v.  State, 
21  Tex.  A.  1,  17  SW  430;  Clampltt  v. 
State,  9  Tex.  A.  27;  Noland  v.  State, 
3  Tex.  A.  598;  Dupree  v.  State,  2  Tex. 
A.  613. 

Utah.— Stote  v.  Riley,  41  Utah  225. 
126  P  294;  State  v.  Carrington,  15 
Utah  480,  60  P  626. 
'  Va. — Looney  v.  Com.,  116  Va.  921, 
78  SE  625;  Wright  v.  Com.,  S3  Oratt. 
(74    Va.)    880. 

Wash. — Stote  v.  Herold,  68  Wash. 
654,  123  P  1076,  40  LRANS  1213: 
State  v.  Welty,  66  Wash.  244,  118  P 
9;  State  v.  Strodcmler.  40  Wash.  608. 
82  P  915;  Edwards  v.  State,  2  Wash. 
291.   26  P   258. 

[a]  Bnceeastv*  ayplloatlons  for 
change  of  venue  are  addressed  to  the 
discretion  of  the  trial  court,  and 
ordinarily  their  denial  Is  not  revlenv- 
able.  Nichols  v.  State,  102  Ark.  266, 
143  SW  1071. 

[b]  A  chaiv*  of  the  ooott'S  <rwB 
mottoB  has  been  held  to  be  within 
the  general  rule.  Gray  v.  State,  43 
Tex.  Cr.  300,  65  SW  375;  Stevens  v. 
State,  42  Tex.  Cr.  154,  69  SW  545; 
Nlte  v.  Stote,  41  Tex.  O.  340.  54  SW 
763;  Murphy  v.  Stote,  41  Tex.  Cr. 
120.  51  SW  940. 

[c]  The  place  of  trial  selected  on 
a  change  of  venue  Is  within  the 
court's  discretion,  and  the  court's 
choice  will  not  be  disturbed  In  the 
absence  of  abuse  of  Its  discretion. 
State  V.  Clevenger.  156  Mo.  190.  56 
SW  1078;  Welsh  v.  State,  60  Nebr. 
101,  82  NM'  368;  Murphy  v.  Eighth 
Judicial  DIst.  Ct.,  14  N.  D.  542,  105 
NW  728,  9  AnnCas  170;  <3annon  v. 
Stote,  41  Tex    Cr.  467,  56  SW  351. 

[d]  IB  Alabama  (1)  It  Is  provided 
by  statute  that  the  refusal  of  an  ap- 
plication for  a  change  of  venue  may 
after  final  Judgment  be  reviewed  and 
revised  on  appeal.  Horn  v.  State,  98 
Ala.  23,  18  B  329:  Scams  v.  State,  84 
Ala.  410.  4  S  621.  (2)  Prior  to  the 
enactment  of  this  statute  It  had  been 
decided  that  the  action  of  the  trial 
court  was  not  sublect  to  revision  by 
the  appellate  court.     Posey  v.  State, 
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dally  where  the  evidence  for  and  against  the  neees- 
sity  for  granting  the  change  is  substantially  conflict- 
ing." Usually  a  denial  of  a  change  requested  solely 
00  defendant's  affidavit  will  not  be  disturbed.^^  But 
the  order  of  the  trial  court  concerning  change  of 
venue  will  not  be  sustained,  where  it  plainly  consti- 
tates  an  abuse  of  discretion  and  is 'subversive  of  jus- 
tice.'" In  this  connection  the  appellate  court  may 
consider  the  evidence  and  proceedings  on  the  trial  ^"^ 
but  erroneous  rulings  during  the  trial  will  not  con- 


vict the  judge  of  prejudice  so  as  to  require  a  rever- 
sal of  his  denial  of  a  change  of  venue  requested  on 
that  ground."' 

[i  3578]  (3)  Oontinnances.  The  action  of  the 
trial  court  on  a  motion  for  a  continuance  in  a  crim- 
inal case  will  not  be  reversed  in  the  absence  of  an 
a£rmative  showing  of  palpable  abuse  of  the  court's 
discretion  to  the  ^sadvantage  of  accused  or  to  the 
jeopardy  of  his  rights,**  This  rule  is  enforced  more 
strictly  in  criminal  than  in  civil  cases,  because  of 


73  Ala.  490;  Evans  v.  State,  62  Ala. 
6:  Wesley  v.  State,  61  Ala.  282;  Kel- 
ly V.  State,  52  Ala.  361  [overr  Kx. 
p.  Chase,  43  Ala.  303];  Bx  p.  Banks, 
28  Ala.  28;  State  v.  Ware,  10  Ala.  814; 
State  V.  Brookshire,  2  Ala.  303.  (3) 
Even  under  the  statute  the  denial  of 
the  application  will  not  be  reversed 
unless  the  supreme  court  can  clearly 
eee  that  the  determination  was  er- 
roneous. McDanlels  v.  State,  162  Ala. 
25.  60  S  324. 

BtTlMr  of  oluuic*  ot  T*av*  gtmus- 
illy  see  Appeal  and  Brror   i   2776. 

7&  Ala. — Horn  v.  State,  98  Ala. 
23    13  S  3''9 

Ga. — Vandeford  v.  State,  126  Oa. 
753,  55  SB  1025;  Young  v.  State,  125 
Ga.  584,  54  S£,82. 

Ind.— Leach  >.  State,  177  Ind.  234, 
97  NE  792;  Conrad  v.  State,  144  Ind. 
290,  43  NE  221;  Relnhold  v.  State, 
130  Ind.  467,  30  NE  306. 

Iowa. — State    v.    Dean,    148    Iowa 

5(6.  126  NW  692;   State   v.   Blodgett, 

143  Iowa  678,  121  NW  685,  21  AnnCas 

231;  State  v.  Hoffman,  134  Iowa  587, 

112  NW    103;    State   v.    Crouch,    130 

Iowa  478,  107  NW  173;  State  v.  Icen- 

Uce,  126  Iowa  16,  101  NW  273;  State 

T.  Beck,  73    Iowa  616,   35  NW  684. 

I  Kan.— €tate    v.     Roberts,     95    Kan. 

I  280,  147  P  828;  State  v.   Stewart,   85 

'  Kan.  404,  116  P  489;  State  v.  Rogers, 

H  Kan.  683,  39  F  219;  SUte  v.  Rhea, 

2S  Kan.  576. 

Ky.— Say  lor  v.  Com.,  158  Ky.  768, 
1S6  SW  254;  Mount  v.  Com.,  120  Ky. 
398,  86  SW  707.  27  KyU  788;  SUf- 
ford  V.  Com..  18  SW  11,  13  KyL  665; 
Hasson  V.  Com..  11  SW  286,  19  KyL. 
1054. 

Mo. — State  v.  McCarver,  194  Mo. 
717,  92  SW  684;  State  v.  May,  172 
Mo.  630,  72  SW  918;  Stole  v.  Wilson, 
85  Mo.  134;  State  v.  Taylor,  64  Mo. 
137. 

Okl.— Pearce  v.  Terr..  11  Okl.  438, 
48  P  504;  Wright  v.  State,  12  Okl.  Cr. 
443.  158  P  290. 

Or. — Stote  v.  Savage,  36  Or.  191, 
«»  P  610,  61   P  1128. 

Tex. — Mooney  v.  State,  76  Tex.  Cr. 
539.  176  SW  52;  Tooney  v.  State,  8 
•Tex.  A.  452;  Grissom  v.  Stote,  8  Tex. 
A.  386;  Johnson  v.  Stote,  4  Tex.  A. 
2CS. 

Wis. — Perrln  v.  State,  81  Wis.  135, 
50  NW  516. 

79.    Squire    v.    Stote,    42    Fla.    261, 

27  S  864;  Stote  v.  St.  Clair,  6  Ida.  109, 
53  PI;  Stote  v.  Smarr,  121  N.  C.  669, 

28  SE  549;  Murphy  v.  Stote,  41  Tex. 
Cr.  120,  51   SW  940. 

[a]  Bala  avpU«a<^(l)  Where  ja 
motion  for  a  change  of  venue,  based 
upon  the  ground  that  a  fair  and 
impartial  trial  cannot  be  had  in  the 
county,  is  supported  only  by  defend- 
Mit's  affidavit,  an  appellate  court  will 
not  reverse  the  ruling  denying  such 
motion,  in  the  absence  of  some  show- 
ing that  defendant  was  prevented 
from  securing  corroborative  evidence 
by  hostile  public  sentiment.  Squires 
».  State,  42  Fla.  251,  27  S  864.  (2) 
The  act  of  the  trial  Judge  in  refusing 
»  change  of  venue  was  not  review- 
able, although  defendant,  accused  of 
burglary,  made  affidavits  therefor 
containing  strong  averments,  and  no 
counteraffldavUs  were  filed.  State 
T.  Smarr,  121  N.  C.  669.  28  SE  549. 
'3)  Where  a  motion  for  a  cjiange 
of  venue  on  account  of  local  prejudice 
l»  not  accompanied  by  the  affidavits 
of  compurgators,  as  required  by  stat- 
ute, the  allowance  of  such  change 
on  the  court's  own  motion  is  within 


the  discretion  of  the  court,  and  a 
refusal  to  do  so  is  not  reviewable. 
Murphy  v.  State,  41  Tex.  Cr.  120,  51 
SW  940. 

8a  Peo.  V,  Lee,  5  Cal.  363;  Price 
V.  Peo.,  131  HI.  223.  23  NE  639;  Peo. 
V.  Swift,  172  Mich.  473,   138  NW  662. 

81.  Barnes  v.  State,  42  Tex.  Cr. 
297,  59  SW  882,   96  AmSR  801. 

[a]  ZUnatzatloa, — In  determining 
whether  a  change  of  venue  ought  to 
have  been  granted  the  court  could 
consider  the  character  of  the  evi- 
dence as  tending  to  show  self-de- 
fense, the  severity  of  the  verdict 
rendered,  and  an  instruction,  which 
was  not  warranted  by  the  facts  to 
the  effect  that  the  cruelty  of  defend- 
ant might  be  considered  in  passing 
on  the  testimony.  Barnes  v.  State, 
42  Tex.  Cr.  297,  59  SW  882,  96  AmSR 
801. 

88.  State  V.  Strodemler,  40  Wash. 
608,  82  P  915. 

83.  U.  S.— Pickett  V.  U.  S.,  216  U. 
S.  456,  30  set  265,  54  L.  ed.  566;  Mc- 
Clendon  T.  U.  S.,  229  Fed.  523,  143 
CCA  691;  Tounge  v.  U.  S.,  223  Fed. 
941,  139  CCA  421;  Myers  v.  U.  S.,  223 
Fed.  919,  139  CCA  399;  ItOW  V.  U.  8., 
223  Fed.  25,  138  CCA  439;  Kulp  v.  U. 
S.,  210  Fed.  249;  Latham  V.  U.  S.,  210 
Fed.  169.  127  CCA  9;  Callahan  v. 
U.  S..  195  Fed.  924.  115  CCA  612; 
Clement  v.  U.  S.,  149  Fed.  305,  79 
CCA  243  [certiorari  den  206  U.  S.  662, 
27  set  795,  51  L.  ed.  1189]. 

Ala. — Bryant  v.  State,  185  Ala.  8, 
64  S  333;  Bush  v.  State,  168  Ala.  77, 
63  S  266;  Brewer  v.  State,  160  Ala. 
66,  49  S  336;  Kelly  v.  State,  160  Ala. 
48,  49  S  536;  Stoudenmlre  v.  Stote, 
145  Ala.  677,  40  S  48;  Kroell  v.  Stote, 
139  Ala.  1,  36  S  1025;  Huskey  v. 
State,  129  Ala.  94,  29  S  838;  Kilgore 
V.  State,  124  Ala.  24,  27  S  4;  Cun- 
ningham v.  State,  117  Ala.  59,  23  S 
693;,  Davenport  v.  State,  73  S  209; 
Brand  v.  State,  13  Ala.  A.  390,  69  S 
379;  Brown  v.  City,  12  Ala.  A.  608, 
67  S  780:  Curtis  v.  State,  9  Ala.  A. 
36,  63  S  745;  Shelley  v. -State,  3  Ala, 
A.  676.  67  S  416;  Scott  v.  State,  3  Ala. 
A.  142,  57  S  413;  Banks  v.  Stote,  2 
Ala.  247,  57  S  63;  Gilbert  v.  State,  2 
Ala.  A.  94,  S7  S  127;  Martin  v.  State, 
1  Ala.   A.   215,    56   S   3. 

Ariz. — Quayle  v.  State,  165  F  881; 
Hurley  v.  Terr.,  13  Ariz.  2,  108  P 
222;  Eytlnge  v.  Terr.,  12  Ariz.  131, 
100  P  443. 

Ark.— White  v.  State,  194  SW  2; 
McConnell  v.  Boonevllle,  123  Ark. 
561,  186  SW  82;  Carmen  v.  State,  120 
Ark.  172,  179  SW  183;  Joiner  v.  State, 
113  Ark.  112,  167  SW  492;  Cox  v. 
Jonesboro,  112  Ark.  96,  184  SW  767; 
Sullivan  V.  State,  109  Ark.  407,  160 
SW  239;  White  v.  State,  152  SW  163; 
Morris  v.  State,  103  Ark.  362,  147  SW 
74;  Morris  v.  State,  102  Ark.  513,  145 
SW  213;  McBlroy  v.  Stote,  100  Ark. 
301,  140  SW  8;  Davey  v.  State,  99 
Ark.  647,  139  SW  629;  Jones  v.  State, 
99  Ark.  394,  138  SW  967;  Kilgore  v. 
State.  137  SW  1092;  Miller  v.  State, 
94  Ark.  538,  128  SW  353;  Jackson  v. 
State,  94  Ark.  169,  126  SW  843;  Clam- 
pett  V.  State,  91  Ark.  667,  121  SW 
934;  Walker  v.  Stote,  91  Ark.  497,  121 
SW  925;  Bevis  v.  State,  90  Ark.  686, 
119  SW  1131;  Morphew  v.  State,  84 
Ark.  487,  106  SW  480;  McFarland  v. 
State,  83  Ark.  98,  103  SW  169;  Vanata 
V.  State,  82  Ark.  203.  101  SW  169; 
Allison  V.  State.  74  Ark.  444.  86  SW 
409;    Edmonds  v.   State,   34   Ark.   720. 

Cal. — Peo.  V.  Loomis,  170  Cal.  347, 
149  P   681;   Peo.   v.   Russell,    156   Cal.  I 


450,  105  P  416;  Peo.  v.  Buck,  151  Cal. 
667,  91  P  629;  Peo.  v.  Kitley,  33  Cal. 
A.  197,  164  P  609;  Peo.  v.  Ponchetta, 
80  Cal.  A.  399.  158  P  338. 

Colo. — ^Epley  v.  Peo.,  51  Colo.  501, 
119  P  153;  Goldberger  v.  Peo.,  46 
Colo. -327,  101  P  407;  Imboden  v.  Peo., 

40  Colo.   142,   90  PJ08. 

D.  C— Fields  V.  U.  S.,  27  App.  438 
[certiorari  den  206  U.  S.  292,  27  SCt 
643,    61    L.   ed.    807]. 

Fla. — Adams  v.  Stote,  72-  Fla.  32, 
72  S  473;  Hall  v.  State,  70  Fla.  48, 
69  S  692;  Maddox  v.  Stote,  69  Fla. 
695,  69  S  20;  Holton  v.  State,  69  Fla. 
694,  68  S  945;  Hagan  v.  Stote,  66  Fla. 
268,  63  S  443;  McRae  v.  State,  62 
Fla.  74,  57  S  348;  Moore  vi  State,  69 
Fla.  23,  52  S  971;.  Adams  v.  State, 
56  Fla.  1,  48  S  219;  Clinton  v.  State, 

53  Fla.  98,  43  S  312,  12  AnnCas  160; 
Williams  V.  Stote,  63  Fla.  89,  43  S 
428;    Plttman    v.    Stote,    61    Fla.    94, 

41  S  385,  8  LRANS  609;  Odom  V. 
Stote,  51  Fla.  91,  40  S  182;  Clements 
V.  State,  51  Fla.  6,  40  S  432;  Webster 
V.  State,  47  Fla.  108,  36  S  584;  Jones 
V.  State,  44  Fla.  74,  32  S  793;  Hall  V. 
Stote,  35  Fla.  534,  17  S  638. 

Ga.— Nail  v.  Stote,  142  Ga.  695,  ;3 
SE  226;  Godbee  v.  State,  141  Oa. 
615.  81  SE  876;  MclAughlln  v.  Stote, 
141  Ga.  132,  80  SE  631;  Allen  v.  State, 
140  Ga.  479,  79  SB  29;  Wright  v. 
State,  136  Ga.  698,  71  SE  1063;  Tuck- 
er V.  State,  133  Ga.  470,  66  SE  250; 
Lyles  V.  State,  130  Oa.  294,  60  SB 
578;  Nick  V.  State,  128  Ga.  673,  68 
SE  48;  Young  v.  State,  125  Ga.  584, 
64  SE  82;  Jones  v.  State,  125  Ga.  307, 

54  SE  122;  Seward  v.  State,  122  Ga.  - 
574,  50  SE  342;  Oglesby  v.  Stote,  121 
Ga.  602,  49  SE'f06;  Bone  v.  State, 
121  Ga.  166,  48  SE  905;  Harris  v. 
Stote,  119  Ga.  114,  46  SE  973;  Coch- 
ran V.  Stote,  113  Ga.  726,  39  SE  332; 
Rutledge  v.  State,  108  Ga.  69,  33  SE 
812;  McDaniel  v.  State,  103  Ga.  268, 
30  SE  29;  Delk  v.  State.  99  Ga.  667, 
26  SE  752;  Lipscomb  v.  Stote,  .58  Ga. 
608;  Roberts  v.  State,  14  Ga.  6;  Col- 
lins v;  State,  19  Ga.  A.  751,  92  dB 
229;  Walker  v.  State,  19  Ga.  A.  98, 
90  SB  1041;  Sutton  v.  State,  18  Ga. 
A.  28,  88  SE  744;  McClaln  v.  Stote,  17 
Ga.  A.  750,  88  SE  409;  Holllngsworth 
v.  Stote,  17  Ga.  A.  725,  88  SE  213; 
Curry  v.  State,  17  Ga.  A.  377,  87  SE 
685;  Burnsed  v.  State,  14  Ga.  A.  832, 
82  SE  695;  Hester  v.  State,  IS  Ga. 
A.    656,    79   SE   746;    Grusin   v.   Stote, 

10  Ga.  A.  149.  75  SE!  350;  Hlghtower 
V.  State,  9  Oa.  A.  236,  70  SB  1022; 
Kimberly  v.  Stote,  4  Ga.  A.  862,  62 
SE  571;  Tinsley  v.  Stote,  4  Oa.  A.  611, 
62  SE  93;  Parker  v.  State,  3'Oa.  A. 
336,  59   SE  823. 

Ida, — State  v.  Oruber,  19  Ida.  692, 
115  P  1;  Stote  v.  Fleming,  17  Ida. 
471,  106  P  305;  State  v.  Steers,  W 
Ida.   174,    85  P   104;    State  v.  Wetter. 

11  Ida.  433,  83  P  341;  State  v.  Rice, 
7  Ida.  762,  66  P  .87;  State  v.  Oorden, 
5  Ida.  297,  48  P  1061. 

111.— Hoyt  v.  Peo.,  140  111.  688, 
30  NE  315,  16  LRA  239;  Wray  v.  Peo., 
78  III.  212.  See  also-  Holmes  v.  Peo., 
10  111.  478  (decided  before  enactment 
of  statute  providing  for  re-view,  and 
declaring  that  a  ruling  on  an  appli- 
cation for  a  continuance  could  not  be 
assigned  as  error). 

Ind.— Morris  v.  Stote,  104  Ind.  467, 
4  NB  148;  Detro  v.  Stote.  4  Ind.  200; 
Fuller  V.  State,  1  Blackf.  63;  Post  v. 
State,    14   Ind.   A.    452,    42   NE  1120. 

Iowa. — State  v.  Dudley,  147  Iowa 
645,  126  NW  812;  Stote  v.  Pell,  140 
Iowa  655,  119  NW  154;  Stote  v.  Wll- 


234     [17  C.  J.] 


CRIMINAL  LAW 


[§  3578 


the  greater  temptation  to  seek  delay.*^  It  applies 
equally  to  instances  where  the  continuance  is  re- 
quested on  the  ground  of  the  absence  of  counsel,"' 


son,  124  Iowa  264,  99  NW  1060;  State 
V.  Maher,  74  Iowa  77,  37  NW  2;  State 
V.  Rorabacher,  19  Iowa  1&4;  State  v. 
HcComb,  18  Iowa  43;  State  v.  Coz, 
10  Iowa  351. 

Kan. — State  v.  Schneck,  86  Kan. 
334,   116  P  823. 

Ky. — Brennon  v.  Com.,  169  Ky.  816, 
18B  SW  489;  Allen  v.  Com.,  168  Ky. 
32E,  182  SW  176;  Kelly  v.  Com.,  165 
Ky.  483,  177  SW  249;  Chaney  v.  Com., 
149  Ky.  464,  149  SW  923;  Locke  v. 
Com..  144  Ky.  232.  137  SW  1043; 
Thurman  v.  Com.,  142  Ky.  347,  134 
SW  174;  Brock  v.  Com.,  110  SW  -878, 
33  KyL  630;  Johnson  v.  Com.,  93  SW 
581,  29  KyL  442;  Turner  v.  Com.,  80 
SW  197.  25  KyL  2161;  Dean  v.  Com., 
78  SW  1112,  25  KyL  1876:  Nichols  v. 
Com.,    11    Bush   575. 

La. — State  v.  Fulco,  138  La.  993,  71 
8  133;  State  v.  Sinlgral.  138  La.  469, 
70  S  478;  State  v.  Rather.  138  La.  198, 
70  S  96;  State  v.  Murry.  136  La.  253, 
66  S  963;  State  v.  Hawthorn,  134  La. 
979.  64  S  873;  State  v.  Jackson,  134 
La.  599,  64  S  481;  State  v.  HoIUnKS- 
wortA,  134  L.a.  554.  64  S  409;  State 
V.  Simpson.  133  La.  576,  63  S  179; 
State  V.  Buhler, '  132  La.  1065,  62  S 
145:  State  v.  Allen,  129  La.  733,  56 
8  <55,  AnnCa8l913B  454;  State  v. 
Reeves,  129  La.  714.  56  S  648;  State 
V.  Smith.  129  La.  61,  55  S  710;  State 
V.  Satcher.  124  La.  1015.  50  S  835: 
State  V.  Washington.  124  La.  708,  60 
S  660;  State  v.  Johnson,  116  La.  SO, 
40  S  521;  SUte  y.  Fuller,  111  La.  85, 
35  S  395;  State  v.  Matbts,  106  La. 
S63,  SO  S  834;  State  v.  Kelner.  52' La. 
Ann.  1476,  27  S  961;  State  v.  Perry, 
61  La.  Ann.  1074.  26  S  944;  State  T. 
Johnson.  47  La.  Ann.  1225.  17  S  789; 
State  V.  Finn.  11  La.  Ann.  408. 

Mass. — Com.  v.  Drake.  124  Mass. 
21;  Com.  v.  Donovan,  99  Mass.  426,  96 
AmD  766. 

Mich.— Peo.  T.  Marrs,  125  Mich. 
376.  84  NW  284. 

Minn. — State  ▼.  Incraham,  118 
Minn.  13,    136    NW    258. 

Miss.— Williams  v.  State.  92  Miss. 
70,  45  S  146,  15  AnnCas  1026;  Stew- 
art V.  State.  50  Miss.  687;  McDanlel 
V.  State,  16  Miss.  401,  47  AmD  93. 

Mo. — State  V.  Burgess.  193  SW  821; 
State  V.  McWUllams.  267  Mo.  437, 
184  SW  96;  State  v.  Salts.  263  Mo. 
304,  172  SW  373;  State  v.  Peters,  268 
Mo.  334,  167  SW  520;  State  v.  Cain, 
247  Mo.  700,  163  SW  1039;  State  v. 
Sovern,  225  Mo.  580,  126  SW  769: 
State  V.  Fleetwood,  223  Mo.  69,  122 
SW  696;  State  v.  Devorss,  221  Mo. 
469,  120  SW  75;  State  v.  Sassaman, 
214  Mo.  695.  114  SW  590;  State  T. 
Horn.  209  Mo.  452,  108  SW  3;  State 
V.  Richardson.  194  Mo.  326.  92  SW 
649;    State    v.    Sublett.    191    Mo.    163, 

90  SW  374;  State  v.  Hesterly,  182 
Mo.  16,  81  SW  624.  103  AmSR  634; 
State  V.  Williams.  170  Mo.  204.  70  SW 
476;  State  v.  Webster.  152  Mo.  87,  53 
SW  423;  State  v.  Rice,  149  Mo.  461, 
61  SW  78;  State  v.  Cochran,  147  Mo. 
604,  40,SW  658;  State  v.  Riney.  137 
Mo.  102t  38  SW  718;  State  v.  Tatlow 
136  Mo.  678,  38  SW  662;  State  v. 
Dettmer.  124  Mo.  426.  27  SW  1117: 
State  V.  Banks.  118  Mo.  117.  23  SW 
1079;  State  v.  Steen.  115  Mo.  474.  22 
SW  461:  State  T.  Parker,  106  Mo. 
217,  17  SW  180;  State  v.  Barrett.  64 
Mo.  457;  State  v.  Burns.  64  Mo.  274; 
State  ▼.  Klinger.  43  Mo.  127;  Green 
V.  State,  13  Mo.  382;  Manning  t. 
State,  8  Mo.  616;  Freleigh  v.  State, 
8  Mo.  606;  SUte  v.  Wilson,  152  Mo. 
A.  61.  132  SW  303;  State  v.  Pollard, 
14  Mo.   A.   683  mem. 

Mont. — State  v.  Howard,  30  Mont. 
618.  77  P  60;  Terr.  v.  Perkins,  2  Mont. 
467. 

Nebr.— Dllley  v.  State.  97  Nebr. 
853.    151    NW    946;    Becker    v.    State. 

91  Nebr.  362,  136  NW  17;  Krause  v. 
State.  88  Nebr.  473.  129  NW  1020, 
AnnCasl912B    1096;    Hanks    v.    SUte, 


88  Nebr.  464.  129  NW  1011;  Taylor  v. 
State,  86  Nebr.  795.  126  NW  752; 
Ossenkop  v.  State.  86  Nebr.  539, 
126  NW  72;  Kerr  v.  SUte.  63  Nebr. 
115.  88  NW  240;  Dinsmore  v.  SUte, 
61  Nebr.  418,  85  NW  445;  Fantom  v. 
State,  50  Nebr.  351,  69  NW  953,  36 
LRA   168. 

Nev. — SUte  V.  Nelson,  36  Nev.  403, 
136  P  377;  In  re  Tranmer,  36  Nev. 
66,  126  F  337,  41  LRANS  1095;  SUte 
V.  Rosemurgey.  9  Nev.  308. 

N.  M.— State  V.  Pructt,  22  N.  M. 
223.  160  P  382;  Terr.  v.  Lobato.  17  N. 
M.  666.  134  P  222;  Terr.  v.  Padllla. 
12  N.  M.  1,  71  P  1084;  Terr.  v.  Mo- 
Farlane,  7  N.  M.  421,  37  P  1111. 

N.  Y. — Peo.  V.  Jackson,  111  N.  T. 
362,  19  NB  54.  6  N.  T.  Cr.  393:  Peo. 
V.  CurtiBs.ill8  App.  Div.  259.  103  NTS 
395;  Peo,  v.  Vermllyea,  7  Cow.  369. 
See  also  Peo.  v.  Colt,  3  Hill  432  (hold- 
ing that  a  bill  of  exceptions  did  not 
lie  to  a  refusal  of  a  continuance). 

N.  C. — State  v.  English.  164  N.  C. 
497,  80  SB  72;  SUte  v.  Daniels,  164 
N.  C  464,  79  SE  953;  State  v.  Bur- 
ney,  162  N.  C.  613.  77  SE  852;  State 
V.  Hunter.  143  N.  C.  607,  56  SE  547, 
118  AmSR  830;  State  y.  SulUn,  142 
N.  C.  669,  64  SE  841,  9  AnnCas  310; 
State  V.  Scott,  80  N.  C.  365;  State  v. 
Lindsay,  78  N.  C.  499;  State  v.  Dun- 
can. 28  N.  C.  98. 

N.  D.— SUte  V.  TJWer,  32  N.  D. 
483.   156  NW  220. 

Oh. — Johnson  v.  State,  42  Oh.  St. 
207;  Holt  V.  State,  11  Oh.  St. 
691. 

Okl.— Welty  v.  U.  S.,  14  Okl.  7,  76 
P  121;  Garrison  v.  Terr.,  13  Okl.  690, 
76  P  182;  Stephens  v.  State,  12  Okl. 
Cr.  90.  152  P  138;  Gentry  v.  State,  11 
Okl.  Cr.  355.  146  P  719;  Cross  v.  State, 
11  Okl.  Cr.  117.  143  P  202;  Hall  v. 
State,  11  Okl.  Cr.  67,  142  P  1044: 
Foster  V.  State,  11  Okl.  Cr.  25,  141 
P  449;  Sayers  v.  State.  10  Okl.  Cr. 
233,  136  P  1073;  Harrison  v. 
SUte,  10  Okl.  Cr.  210.  136  P  948; 
Key  V.  State,  10  Okl.  Cr.  206, 
135  P  950;  Davis  v.  State.  10  Okl. 
Cr.  169.  135  P  438;  Monaghan '  v. 
SUte,  10  Okl.  Cr.  89.  134  P  77.  46 
LRANS  1149;  Tucker  v.  State.  9  Okl. 
Cr.  687,  132  P  825;  White  v.  SUte, 
9  Okl.  Cr.  442.  132  P  881;  Cox  v. 
SUte.  9  Okl.  Cr.  378,  131  P  1109: 
Edwards  v.  State.  9  Okl.  Cr.  306,  131 
P  956,  44  LRANS  701;  Addlngton  v. 
SUte,  8  Okl.  Cr.  703,  130  P  311;  Rob- 
inson V.  State,  8  Okl.  Cr.  667.  ISO  P 
121;  Jones  v.  State.  8  Okl.  Cr.  576, 
129  P  446;  Houghton  v.  State.  8  Okl. 
Cr.  526,  128  P  1105;  Litchfield  v. 
State.  8  Okl.  Cr.  164.  126  P  707.  46 
LRANS  153;  BoBwell  v.  SUte.  8  Okl. 
Cr.  152.  126  P  826;  Bethel  v.  State, 
8  Okl.  Cr.  61,  126  P  698;  Gregg  v. 
Kingfisher,  8  Okl.  Cr.  8,  125  P  1093; 
Milton  V.  State.  7  Okl.  Cr.  407.  124  P 
81;  Shaw  v.  State,  7  Okl.  Cr.  390,  123 
1116;  Lee  v.  State.  7  Okl.  Cr.  141, 
122  P  1111;  Hughes  v.  SUte,  7  Okl. 
Cr.  117,  122  P  654;  Rhea  v.  Terr., 
8  Okl.  Cr.  230.  105  P  314;  Vance  v. 
Terr.,  3  Okl.  Cr.  208.  105  P  307. 

Or. — State  v.  Hosmer.  72  Or.  67, 
142  P  581;  SUte  v.  Mack.  67  Or.  666. 
112  P  1079:  State  v.  Finch.  54  Or. 
482.  103  P  505;  State  v.  Mlzls,  48  Or. 
165.  86  P  611.  86  P  361;  State  v. 
Breaw,  45  Or.  586,  78  P  896;  State 
v.  Wong  Gee.  36  Or.  276,  57  P  914; 
SUte  v.  O'Nell,  13  Or.  183.  9  P  284. 

Pa. — Com.  V.  Fencez.  226  Pa.  114.  TE 
A  19;  Com.  v.  Celione.  218  Pa.  494, 
67  A  766;  Com.  v.  RodelU.  218  Pa. 
493,  67  A  766;  Com.  v.  Delero,  218  Pa. 
487,  67  A  764;  Com.  v.  Buccleri,  133 
Pa.  536.  26  A  228;  Com.  v.  Scouton. 
20  Pa.  Super.  603;  Com.  v.  Craig.  19 
Pa.  Super.  81;  Com.  v.  Hailett,  16 
Pa.  Super.  534. 

S.  C. — State  V.  Johnson,  92  S.  C. 
120,  75  SE  866;  State  V.  Crosby,  88 
S.  C.  98,  70  SE  440;  State  V.  Edwards, 
86  S.  C.  215.  68  SE  524;  State  V.  Qard- 


t^e  sickness  of  counsel,"  defendant's  physical  eoa- 
dition,"  or  public  sentiment  against  dei^ndant.*"  It 
applies  with  peculiar  force  where  the  continuance 


ner,  83  S.  C.  476.  66  SE  630;  State  v. 
Pope.  78  S.  C.  264,  58  SB  815;  State 
V.  Lucker.  40  S.  C.  649.  18  S£ 
797. 

S.  D. — SUte  V.  Fulwider.  28  S.  D. 
622.  134  NW  807;  State  v.  Brandell, 
26  S.  D.  642,  129  NW  242;  State  v. 
Plrkey,  22  S.  D.  660,  118  NW  1042, 
18   AnnCas    192. 

Tenn. — Ross  v.  State.  130  Tenn. 
887.  170  SW  1026;  King  V.  Stale.  91 
Tenn.  617.  20  SW  169;  Brown  v.  State, 
86  Tenn.  439.  2  SW  895;  Bellew  v. 
SUte,    5   Humphr.   567. 

Tex. — Marta  v.  SUte.  (Cr.)  193  SW 
323;  May  v.  SUte.  (Cr.)  179  SW 
1176;  Perales  v.  State.  72  Tex. 
Cr.  176,  161  SW  482;  Clardy  v.  SUte, 
(Cr.)  147  SW  568;  Bronson  v.  SUte. 
59  Tex.  Cr.  17,  127  SW  175;  Wood- 
ward V.  State.  68  Tex.  Cr.  412.  126 
SW  271;  Goode  v.  State,  57  Tex. 
Cr.  220.  123  SW  597;  Dupree  v.  SUte. 
66  Tex.  Cr.  206.  119  SW  685;  Gib- 
son v.  State.  63  Tex.  Cr.  349,  110  SW 
41;  Stephens  v.  SUte,  (Cr.)  97  SW 
488;  Turner  v.  State.  20  Tex.  A.  66; 
Woodard  v.  State.  9  Tex.  A.  412;  Can- 
tee  V.  State.  1  Tex.  A.  402. 

Utah. — State  v.  Williams.  49  UUb 
320,  163  P  1104;  State  v.  Morgan.  27 
Utah    103,   74    P    526. 

Va. — Hlte  v.  Com..  96  Va.  489,  81 
SE  895;  Welch  v.  Com.,  90  Va.  818, 
18  SE  273;  Smith  v.  Com.,  2  Va.  Cas. 
(4   Va.)    6. 

Wash. — State  V.  Miller.  80  Wash. 
75,  141  P  293;  State  v.  C»iampoux. 
33  Wash.  339.  74  P  557;  Thompson  v. 
Terr.,  1  Wash.  T.  647. 

W.  Va.— SUte  V.  Duffy.  76  W.  Va. 
299,  83  SE  990;  State  v.  Angelina, 
73  W.  Va.  146,  80  SE  141.  61  LRANS 
877;  State  v.  Madison.  49  W.  Va. 
96,  38  SE  492;  State  v.  Emblen,  46 
W.  Va.  326.  S3  SE  223;  State  v.  Lane, 
44  W.  Va.  730.  29  SE  1020;  State  v. 
Maier,  36  W.  Va.  757,  16  SB  991; 
State  V.  Betsall,  11  W.  Va.  70S. 

Wis— M411er  v.  SUte.  139  Wis. 
67.    119    NW    860. 

Wyo. — ^Hollywood  v.  SUte,  19  Wyo. 
493,  120  P  471,  122  P  588,  AnnCas 
1913E  218;  Robinson  v.  SUte,  18 
Wyo.    216.    106    P    24. 

Can.— Mulvlhill  v.  Rex,  49  Can.  S. 
C.  587,  23  CanCrCas  194.  18  DomLR 
217.  6  WestWkly  462  [aft  19  B.  C. 
197.  22  CanCrCas  364,  18  DomLR 
189.  26  WestLR  955,  5  WestWkly 
1229]. 

OontlnnaneM ; 
Generally  see  supra  S  819. 
Denial  as  ground  for  a  new  trial  see 

supra    S    2624. 
Review  of  rulings  on  applications  for 

fenerally    see    Appeal    and    Error 
2780. 
84^     Flttman   v.    SUte,    61    Fla.    94. 
41    S    385.   8   LRANS   509. 

86.  State  v.  Hawthorn.  134  La. 
979.  64  S  873;  Cate  v.  State,  80  Nebr. 
611,  114  NW  942. 

IVack  of  conaml  m  (xooad  for  new 
tzUl  see  supra  {  2632. 

86.  Rawlins  v.  SUte,  124  Qa.  SI. 
62  SB  1  [aff  201  U.  S.  6S8,  26  SCt 
660.   60   L.  led.   899].    - 

87.  Rawlins  v.  State.  124  Oa.  31. 
52  SE  1  [alT  201  U.  8.  638.  26  SCt 
560,  50  L.  ed.  899];  Oglesby  v.  State, 
121  Ga.  602,  49  SE  706;  Stovall  v. 
State,  106  Ga.  443,  32  SE  586;  He- 
Daniel  v.  State.  103  Ga.  268.  30  SE  29; 
State  V.  Armstrong,  140  Mo.  A.  719, 
127  SW  93;  Perales  v.  State,  72  Tex. 
Cr.   176.  161   SW  482. 

AbMBO*  Of  defendaat  m  fiOBBd 
for  new  txUa  see   supra   t   2630. 

88.  Moore  v.  State.  59  Fla.  28. 
52  S  971;  McNamara  v.  Com.,  51  SW 
786,  21  KyL  539;  Smith  v.  Com.,  42 
SW  1138.  19  KyL  1073;  Hughe.q  v. 
State,  126  Tenn.  40.  148  SW  543, 
AnnCasl913D  1262:  State  v.  Ansel- 
mo.   46  Utah   137.  148  P  1071. 

Public  santlinent  M  yvonad  for 
new  tzlal  see  supra   I  2640. 


For  toter  easu,  developatMrt*  and  chiWKea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  sought  on  the  ground  of  surprise  at  the  trial,** 
laek  of  preparation,**   or   absence   of   witnesses.** 


Sa.  state  V.  Mathls,  106  La.  263, 
10  S  814;  Peo.  v.  Marrs,  126  Mich. 
176.  84  NW  284;  Dupree  v.  State, 
&6  Tex.  Cr.   206,   119  SW  686. 

[a]  XUartntloaB.— (1)  The  trial 
court's  ruling  on  an  application  to 
postpone  a  case  for  surprise  at  the 
testimony  of  a  state  witness  should 
not  be  disturbed,  on  appeal  unlem 
the  discretion  of  the  lower  court 
was  clearly  abused.  Dupree  v.  State, 
S6  Tex.  Cr.  206,  119  SW  685.  (2) 
Where  there  was  an  understanding 
between  the  prosecuting  attorney 
and  the  attorney  for  defendant  that 
the  case  would  be  brought  on  for 
trial  on  a  fixed  day  and  defendant 
was  not  arraigned  until  the  day  of 
the  trial,  but  his  counsel  had  not 
asked  for  an  earlier  arraignment 
or  for  the  nanies  of  the  witnessea, 
it  was  held  that  the  action  of  the 
trial  court  in  refusing  a  continuance 
would  not  be  disturbed  in  the  ab-. 
sence  of  any  other  showing  than  the 
statement  of  counsel  that  they  were 
surprised  by  the  names  of  witnesses 
indorsed  upon  the  Information.  Feo. 
V.  Marrs,   126  Mich.  376,  84  SW  284. 

■nxpxtee  as  Round  for  new  trial 
see   supra   I    2626. 

•a  U.  S.— Myers  ▼.  U.  S.,  228  Fed. 
»1».   139   CCA   S». 

Ala.— Crawford  ▼.  State,  112  Ala. 
1,   21  8  214. 

Conn. — State  v.  Lee,  69  Conn.  186, 
17   A    76. 

Fla. — Jenkins  v.  State,  81  Fla.  196, 
12    S    677. 

Ga. — Harris  v.  SUte,  119  Oa.  114, 
4S  SB  978;  Moody  v.  State.  64  Oa. 
6C0. 

Iowa. — State  y.  Stegner,  72  Iowa 
13,  31  NW  340. 

La. — State  v.  Batcher,  124  La.  1015, 
M  S  836;  State  v.  Leary,  111  La. 
101.  36  S  659;  Stale  v.  Crawford.  41 
La.  Ann.  689,  6  S  471;  State  v.  John- 
son.  36  La.  Ann.    862. 

Mo. — State   y.   Jewell,   90  Mo.   467, 

I  SW   77. 

N.  D. — State  V.  Chase,  17  N.  D. 
42».  117  NW  637.  17  AnnCas  520. 

Okl. — Brewer  v.  State,  13  Okl.  Cr. 
614,  1*5  P  634;  Johnson  y.  State,  1 
Okl.  Cr.  321,  97  P  1069,  18  AnnCaa 
300. 

8.  C— State  v.  Walker,  79  8.  C 
107,    60    SB    109. 

Tex. — Gibson  v.  State,  53  Tex.  Cr. 
349.    110   SW   41. 

Wyo. — Hollywood  y.  State,  19  Wyo. 
493,  120  P  471,  122  P  688,  AnnCas 
1913B    218. 

ta]  Sale  apyUad^— Some  of  the 
instances  in  which  this  rule  has  been 
applied  and  the  action  of  the  trial 
court  has  been  sustained  are  where 
the  continuance  was  sought:  (1)  To 
enable  counsel  to  examine  the  min- 
utes with  the  view  of  filing  a  plea 
in  abatement  for  alleged  irregularity 
in  the  drawing  of  the  grand  Jury. 
Crawford  v.  State,  112  Ala.  1,  21 
8  214.  (2)  Because  counsel  were  em- 
ployed Just  before  trial  and  had  no 
time  for  preparation.     Hall  v.  State, 

II  Okl.  Cr.  57,  142  P  1044.  (3)  Be- 
cause counsel  appointed  to  defend 
accused  had  not  had  sulilclent  time 
to  investigate  the  case  and  consult 
with  accused.  State  v.  Walker.  79 
S.    C.    107.    60    SE    309. 

rb]  Tliaa  of  objeotloa. — Whether 
a  request  by  accused  for  tinte  to  pre- 
pare for  trial  is  made  In  time  may 
depend  on  special  circumstances.  In 
which  case  the  denial  thereof  will 
not  be  disturbed  on '  appeal,  unless 
manifest  abuse  of  discretion  is 
shown.  State  v.  Chase.  17  N.  D. 
429,  117  NW  537.  17  AnnCas  520. 

Saok  of  prspazatlon  as  gronad  for 
a  saw  trial  see  supra  i  2627. 

•1.  Ala. — Fowler  v.  State,  170 
Ala.  65.  54  S  116;  Sanderson  v.  State. 
168  Ala.  109.  68  S  109;  Huskey  v. 
State,  129  Ala.  94,  29  S  838:  Walker 
y  State.  91  Ala.  78.  9  S  87. 

Arta— Hurley  v  Terr.,  13  Aria  2. 
U*   P   2tt. 


Ark.— Joiner  v.  State.  113  Ark.  112, 
167  SW  492;  Valentine  v.  State,  108 
Ark.  694,  169  SW  26;  Kilgore  y. 
State.  137  SW  1092;  Alexander  v. 
State.  134  SW  963;  Allison  v.  State. 
74    Ark.    444,    86    SW    409. 

Cal. — Peo.  V.  Chutnacut,  141  Cal. 
6S2,     75    P    340. 

Fla. — Sallas  v.  State,  61  Fla.  59, 
64  S  773;  Webster  y.  State,  47  Fla. 
108.  36  S  684. 

Qa. — Stovall  v.  State,  106  Qa.  443, 
32  SE  586;  Va,rnadoe  v.  State.  67  Qa. 
768;  Hester  v.  State,  13  Ga.  A.  666, 
79    BE    746. 

Ky. — Thurman  v.  Com..  142  Ky. 
347,  134  SW  174;  Ross  v.  Com.,  69 
SW  28,  24  KyL  1621;  Kendall  v.  Com., 
19  SW  173,  14  KyL  53.  See  Wallace 
y.  Com.,  1  Ky.  Op.  316  (holding  that, 
under  Cr.  Code  I  334,  the  court  could 
not  reverse  for  error  in  refusing 
a  continuance). 

La.— State  v.  Allen.  129  La.  738, 
66  8  968,  AnDCasl913B  464;  State  v. 
Satcher,  124  La.  1015,  SO  S  836;  SUte 
v.  Mathls,  106  La.  263,  30  S  834; 
State  v.  Nicholson,  14  La.  Ann.  786; 
State  v.   Chariot,   8   Rob.   529. 

Mass.— Com.  v.  Drake,  124  Mass. 
21;  Com.  v.  Donovan,  98  Mass.  426. 
96   AmD    766, 

Minn. — State  .  v.  Ingrabam.  118 
Minn.   13.   136  NW   268. 

Mo. — State  v.  Devorss.  221  Ma  469, 
120  SW  75;,  State  v.  Cummlngs.  189 
Mo.  626,  88  SW  706;  State  v.  Kin- 
dred, 148  Mo.  270.  49  SW  846:  State 
v.  Cochran.  147  Mo.  604.  49  SW  668; 
State  V.  Wilson,  162  Mo.  A.  61.  132 
SW    303 

Nebr.— Burrell  y.  State,  25  Nebr. 
581,    41    NW    399. 

N.  M. — Terr.  y.  Padilla,  12  N.  M 
1,    71    P    1084. 

N.  C— State  v.  Pankey.  104  N.  C 
840,    10    SB    315. 

Okl.— Buxton  V.  State,  11  Okl.  Cr. 
86.  143  P  68:  Key  v.  State,  10  Okl. 
Cr.  206,  136  P  960:  Tucker  v.  SUte, 
9  Okl.  Cr.  687.  132  P  826;  HaviU  y. 
U.  S.,  6  Okl.  Cr.  334,  115  P  119. 

Pa. — Com.  V.  Craig.  19  Pa.  Super. 
81;  Com.  y.  Hailett,  16  Pa.  Super.  634. 

Porto  Rico. — Peo.  v.  Santos.  8  Por- 
to  Rico   348. 

8.  C. — SUte  y.  Crosby.  88  8.  C.  98. 
70  SB  440;  State  v.  Way,  38  8.  C. 
333,  17  SB  39;  State  y.  Wyse.  33  a 
C.    682,    12    SB   656. 

S.  D. — SUte  v.  Sonnenscbein,  37 
S.  D.  189.  156  NW  906;  SUte  y.  Plr- 
key,  22  8.  D.  660.  .118  NW  1042.  18 
AnnCas    192. 

Tex. — Rogers  v.  State,  71  Tex.  Cr. 
149,  159  SW  40;  Boat  v.  State.  64 
Tex.  Cr.  464.  144  SW  689;  Lane  v. 
State,  59  Tex.  Cr.  695,  129  SW  353; 
Hunter  v.  SUte,  69  Tex.  Cr.  439, 
129  SW  126;  Trinkle  v.  SUte,  59 
Tex.  Cr.  257,  127  SW  1060;  Pilgrips 
V.  State,  59  Tex.  Cr.  231,  128  SW  128; 
Chancey  v.  SUte,  58  Tex.  Cr.  64. 
124  SW  426;  Hughes  y.  SUte.  (Cr.) 
60  SW  562;  Clay  y.  SUte.  40  Tex. 
C^.  656,  61  SW  212;  Johnson  v.  SUte, 
(Or.)  50  SW  1018;  Areola  y.  SUte. 
40  Tex.  Cr.  61,  48  SW  195;  Gaines 
V.  SUte,  (Cr.)  47  8W  1012;  Foreman 
V.  SUte,  33  Tex.  Cr.  272,  26  SW 
212. 

Va. — ^Ebrly  v.  Com.,  86  Va.  921, 
11  SB  796.  See  Ashlock  v.  Com.,  108 
Va.  877,  61  SE  752  (holding  that  er- 
ror in  continuing  the  case  was  not 
ground  for  reversal). 

Wyo. — Robinson  v.  State,  18  Wyo. 
216.    106   P   24. 

See  Webster  v.  Peo.,  92  N.  T.  422 
(holding  that  refusal  of  a  continu- 
ance for  the  absence  of  witnesses 
could  not  be  reviewed  on  a  writ  of 
error). 

[a]  Xilliatsattoas<— The  trtal  court's 
refusal  of  the  continuance  will  be 
sustained:  (1)  Where  there  are  in- 
ferences of  bad  faith  in  the  appli- 
cation and  defendant  fails  to  show 
that  he  will  be  able  to  secure  the 
attendance  of  the  witness  in  due 
time.      Collins    y.    State,    19    Ga.    A. 


But  the  court's  discretion  in  the  matter  of  con- 
tinuances is  not  unlimited,  and  may  be  reviewed  for 

761,  92  SB  229.  (2)  Where  the  evi- 
dence is  sufficient  to  warrant  the 
court  in  finding  that  the  witness  is* 
without  the  sUte  or  that  his  where- 
abouts is  unknown.  Valentine  v. 
SUte.  108  Ark.  594.  169  SW  26.  (3) 
Where  defendant  does  not  show  that 
the  witnesses  desired  are  within  the 
Jurisdiction  of  the  court,  nor  that 
they  are  absent  without  defendant's 
consent,  directly  or  indirectly  given, 
nor  that  defendant  expecU  to  pro- 
cure their  testimony  in  due  time. 
Webster  v.  State,  47  Fla.  108,  86 
S  684.  (4)  Where  defendant  has  sev- 
eral witnesses  in  attendalice  to  prove 
the  alleged  facts  stated  in  his  ap- 
plication for  continuance,  and  places 
only  one  of  them  on  the  sUnd.  Are- 
ola V.  State,  40  Tex.  Cr.  61,  48  SW 
195.  (6)  Where  defendant  files  an 
aflldaylt  for  a  continuance  on  the 
ground  that  a  material  and  impor- 
tant witness  on  whom  a  summons 
has  been  Issued  cannot  be  found,  and 
the  trial  court  refuses  to  grant  a 
continuance  for  the  reason  that  he 
is  satisfied  from  the  return  of  the 
sheritt  that  there  is  no  such  person, 
and  never  has  been,  and  that  the 
name  is  given  by  accused  only  for 
the  purpose  of  a  continuance.  State 
V.  Keiner,  62  La.  Ann.  1476,  27  8 
961. 

[b]  OradlWUty  of  oapsotad  tsstl* 
noay. — A  refusal  of  a  continuance 
because  of  the  absence  of  a  witness 
will  be  sustained  where,  in  the  light 
of  the  record,  the  expected  testi- 
mony is  not  probably  true.  Sorrell 
V.  SUte,  79  Tex.  Cr.  487,  186  SW 
336;  Hughes  v.  State,  (Tex.  Cr.)  60 
SW  662;  Clay  v.  State,  40  Tex.  Cr. 
556,  61  SW  212;  Johnson  y.  SUta. 
'(Tex.   Cr.)    60   SW  1018. 

[c]  KatariaUtr  of  ospaeted  teatU 
mony. — (1)  The  court  on  appeal  will 
not  reverse  the  Judgment  of  the 
lower  court  refusing  a  continuance, 
and  the  overruling  of  the  motion  for 
a  new  trial,  based  upon  the  appli- 
cation for  continuance,  unless  it  ap- 
pears by  the  evidence  that  the  pro- 
posed testimony  was  relevant  and 
material.  Sorrell  v.  State.  79  Tex. 
Cr.  437.  186  SW  336;  Johnson  y. 
SUte.  61  Tex.  Cr.  104.  134  SW  226. 
(2)  The  denial  of  a  motion  for  con- 
tinuance on  the  ground  of  absent 
witnesses  will  not  be  reviewed  where 
it  appears  that  part  of  the  testi- 
mony desired  was  incompetent  to 
contradict  the  prosecuting  witnesa, 
that  the  testimony  of  another  wit- 
ness was  merely  cumulative,  and 
that  the  facts  sought  to  be  elicited 
from  the  third  had  been  admitted  by 
the  prosecuting  witness.  Morris  v. 
SUte.  103  Ark.  862.  147  SW  74.  (3) 
The  absent  testimony  must  be  such 
that  its  presenUtion  to  the  Jury 
would  probably  have  produced  a  ver- 
dict more  favorable  to  defendant. 
Marta  v.  SUte.  (Tex.  Cr.)  193  SW 
323;  Furnace  v.  State.  79  Tex.  Cr. 
59,  182  SW  454;  Lane  y.  State,  59 
Tex.  Cr.  696,  129  SW  353.  Credibil- 
ity and  effect  of  newly  discovered 
evidence  see  supra  {  2730. 

[d]  Tmpeaohiny  testbnoaT.  —  (1) 
The  granting  of  a  continuance  for 
the  purpose  of  enabling  the  defense 
to  procure  evidence  to  impeach  a 
witness  for  the  prosecution  la  dis- 
cretionary with  the  trial  court,  and 
will  not  be  reviewed  on  appeal.  SUte 
V.  Oorden,  5  Ida.  297.  48  P  1061.  (2) 
Where  accused,  when  the  cause  was 
announced  ready  for  trial  by  the 
state,  stated  that  he  was  not  ready 
because  he  had  Just  learned  that  the 
main  witness  for  the  state  had  been 
sentenced  to  the  penitentiary,  and 
moved  for  a  continuance  until  he 
could  get  proof  of  the  conviction,  the 
exercise  of  the  court's  discretion  in 
refusing  the  continuance  was  not  re- 
viewable. Murph  v.  SUte,  163  Ala. 
67,  45  S  208.  Newly  discovered  evi- 
dence of  impeaching  character  as 
ground  for  new  trial  see  supra  (  2729. 
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abuse.*'  According  to  some  aathorities  the  appel- 
late court  in  determining  whether  the  discretion  pf 
the  trial  court  has  been  properly  exercised  in  refus- 
ing a  continuance  may  take  into  consideration  the 
evidence  and  proceedings  at  the  trial,  and  if  frpm 
the  record  it  appears  that  defendant  suffered  no  in- 
jury it  will  determine  that  the  discretion  was  not 
abused.*'  It  haa  been  held,  however,  that  the 
appellate  court  is,  confined  strictly  to  the  affidavits 
offered  on  the  motion  for  a  continuance.** 


[$  3579]  d.  Oondaet  of  Trial  Ctonerally.  An 
appellate  court  will  not  interfere  with  the  action  or 
rulings  of  the  trial  court  in  the  direction  and  eon- 
duct  of  the  trial  unless  there  has  been  such  an 
abuse  of  discretion  as  probably  operated  to  the 
prejudice  of  defendant 's  rights.*"  Ordinarily  there- 
fore the  appellate  court  will  not  review  the  action 
or  rulings  of  the /trial  court  concerning  such  mat- 
ters as  appointment  of  counsel  for  defendant,**  al- 


[e]  PotUnr  stot*  to  admlMdon  aa 
to  abaoat  taannioBy.— Compelling  de- 
fendant In  a  criminal  case  to  eo  to 
trial  without  an  admission  of  the 
atate  aa  to  what  an  abaent  witness 
win  testify  is  a  matter  of  discretion 
and  ordinarily  not  reviewable.  Fow- 
ler V.  State.  170  Ala.  65,  54  S  115; 
Waters  v.  State.  117  Ala.  108,  22  S 
490. 

JLtaenoa  of  wttnaaaas  aa  rMnad  tox 
naw  tzlal  see    supra    {    2638. 

Vawly  dlacovarad  avlaanca  as 
yronnd  for  new  trial  see  supra  t  2708 
et  seq. 

92.  Ark. — Jones  v.  State.  99  Ark. 
394,    138    SW    967. 

Cal.— Peo.  v.  Plyler,  121  Cal.  160, 
63  P  553;  In  re  Tung,  7  Cal.  A.  772, 
96  P   24. 

La.— State  v.  Mills,  12$  La.  781, 
46  S   523. 

N.  Y. — Peo.  v.  Robaree,  147  App. 
Dlv.    920,    131    NTS    901. 

Okl. — Morehead  v.  State,  12  Okl. 
Cr.    62,    151    P    1183. 

Porto  Rico. — Peo.  v.  Domingruea, 
9    Porto    Rico    483. 

[a]  Abssno*  of  wUmaaaaa. —  (1) 
The  discretion  of  the  court  in  rul- 
inc  on  applications  for  a  continu- 
ance, on  the  crround  of  the  absence 
of  witnesses.  Is  not  unlimited,  and 
Is  reviewable  on  appeal,  and  where 
the  trial  court  abused  its  discretion 
the  court  on  appeal  will  reverse  a 
conviction.  Jones  v.  State,  99  Ark. 
394,  138  SW  967;  State,  v.  Mills,  123 
La.  781,  49  S  523.  (2)  Refusal  to 
postpone  a  trial  on  the  ground  of 
the  absence  of  accused's  witnesses 
who  were  unable  to  attend  the  trial 
on  account  of  sickness,  as  disclosed 
by  the  uncontradicted  aflidavlts  of 
accused  and  two  physicians,  was  an 
abuse  of  discretion,  in  the  absence 
of  facts  of  record  disclosing  a  rea- 
son for  the  refusal.  Peo.  v.  Ro- 
barge,  147  App.  Dlv.  920,  131  NTS 
901.  .<3)  A  refusal  to  grant  defend- 
ant' a  continuance  was  an  abuse  of 
discretion  warranting  a  reversal 
where  it  appeared  that  the  wife  of 
defendant,  who  had  been  subpoenaed, 
was  a  material  witness,  and  the  only 
person  who  could  and  would  testify 
to  facts  showing  his  Innocence,  and 
that  she  was  temporarily  sick,  as 
shown  by  physicians'  certificates,  so 
that  her  attendance  would  endanger 
her  life — all  of  which  was  not  con- 
tradicted; nor  was  the  error  cured 
by  a  statement  by  the  state  In  open 
court  that  they  had  authentic  Infor- 
mation that  she  was  no  longer  ill,  but 
about  on  the  streets,  and  the  court's 
offer  to  issue  an  attachment  for  her, 
which  neither  side  then  requested. 
Peo.  V.  Plyler,  121  Cal.  160,  58  P 
563. 

•3.  Oa. — Rawlins  v.  State,  124  Qa. 
31,  52  SE  1  (aft  201  U.  S.  638,  26  8Ct 
560,  50  L.  ed.  899];  Seward  v.  State, 
122  Ga.  574.  50  SE  342. 

Ky. — Druln  v.  Com.,  124  SW  856; 
Owens  v.  Com.,  1  KyL  124. 

Miss.^-JoneB  v.  State,  60  Miss. 
117. 

N.  M.— Terr.  v.  Kinney,  8  N.  M. 
97,   2   P  367. 

Okl.— Hall  V.  State,  11  Okl.  Cr.  67. 
142  P  1044:  McCarty  v.  State,  10 
Okl.  Cr.  407.  136  P  1122;  Harrison 
V.  State,  10  Okl.  Cr.  210,  135  P  948. 

-Philippine.— U.  S.  v.  Pellejera,  17 
97.    2    P    357. 

Porto  Rleo. — ^Peo.  v.  Rom&n,  18 
Porto  Rico  217. 


Tenn. — Delaney  v.  State,  7  Bazt 
28. 

Tex.— Sorrell  v.  State,  (Cr.)  186 
SW  336;  Maxey  v.  State,  66  Tex.  Cr. 
234,  145  SW  952;  Wells  v.  State,  66 
Tex.  Cr.  663.  145  SW  950;  Barrego 
V.  State,  61  Tex.  Cr.  625,  136  SW  41. 

[a]  raise  alBdavlta. — ^Although  a 
sufficient  case  was  made  on  the  afn- 
davits  for  a  continuance,  the  appel- 
late court  will  not  reverse  the  ac- 
tion of  the  lower  court  beqause  the 
continuance  was  refused,  whe^  on 
the  trial  it  appears  that  the  reasons 
given  for  asking  the  continuance 
were  false  and  fabricated  for  the 
purpose  of  delay.  Taylor  v.  State, 
11  Lea  (Tenn.)  708;  Porter  v.  State, 
3   Lea    (Tenn.)    496. 

[b]  ^aok  of  praparatloB. — On  an 
application  for  a  continuance,  ad- 
dressed to  the  court's  discretion, 
when  based  on  ground  that  counsel 
had  insufficient  time  to  prepare  for 
trial,  the  court  of  criminal  appeals 
will  consider  the  circumstances'  of 
the  employment  of  an  attorney  from 
the  time  arrest  was  made.  Brewer 
V.  State,  IS  Okl.  Cr.  614,  165  P 
634. 

[c]  XUness  of  oonnaaL — Where  a 
continuance  is  asked  on  account  of 
illness  of  counsel,  and  counsel  pre- 
sents the  motion,  the  court  in  de- 
termining the  question  may  consider 
the  general  appearance  of  the  coun- 
sel and  the  vigor  displayed  in  the 
presentation  of  a  motion,  and  when 
it  is  overruled  the  supreme  court 
may  consider  what  appears  in  the 
record  as  to  the  manner  in  which 
counsel  conducted  the  case  in  deter- 
mining whether  there  has  been  an 
abuse  of  discretion.  Rawlins  v. 
State,  124  Ga.  31,  52  SE  1  [aft  201 
U.  S.  638,  26  set  560,  50  L.  ed. 
8991. 

[d]  In  Xezaa  (1)  the  whole  rec- 
ord on  appeal  must  be  considered. 
KIrby  v.  State,  68  Tex.  Cr.  63,  150 
SW  455.  (2)  It  Is  provided  by  stat- 
ute that  on  a  motion  for  a  new  trial 
the  application  for  a  continuance  la 
to  be  reconsidered  in  the  light  of 
the  evidence  that  has  been  adduced 
upon  the  trial,  and  If,  when  viewed 
in  this  light,  it  appears  that  the 
testimony  sought  is  material,  and 
that  the  facta  stated  In  the  applica- 
tion are  probably  true,  a  new  trial 
must  be  granted,  and  if  refused  the 
action  of  the  lower  court  will  be  re- 
versed by  the  appellate  court.  Wa- 
ters V.  State,  (Cr.)  148  SW  796;  Wade 
v.  State,  (Or.)  144  SW  246;  Lan»  v. 
State.  59  Tex.  Cr.  695,  129  SW  353; 
Tantls  V.  State.  49  Tex.  Cr.  400,  94 
SW  1019;  Lawhorn  v.  State,  46  Tex. 
Cr.  655,  81  SW  714;  Freeman  v.  State. 
(Cr.)  76  SW  606;  Baines  v.  State, 
42  Tex.  Cr.  510,  61  SW  119,  312;  At- 
taway  v.  State.  81  Tex.  Cr.  475,  20 
SW  925 ;  Weathersby  v.  State,  29  "rex. 
A.  278,  15  SW  823;  Browning  v.  State, 
26  Tex.  A.  432,  9  SW  770;  Rice  v. 
State,  22  Tex.  A.  654,  3  .SW  791;  Mil- 
ler v.  State,  18  Tex.  A.  232;  Mathews 
V.  State,  17  Tex.  A.  472;  Aiken  v. 
State,  10  Tex.  A.  610;  Sheckles  v. 
State,  9  Tex.  A.  326;  Dowdy  v.  State, 
9  Tex.  A.  292;  Clampltt  v.  State,  9 
Tex.  A.  27;  Reynolds  v.  State,  8  Tex. 
A.  493;  White  v.  State,  6  Tex.  A. 
476. 

»«.  (hitler  V.  State,  42  Ind.  244; 
State  V.  Cummings,  189  Mo.  626,  88 
SW  706. 

98.    Ala. — Sheppard    v.    State,    172 


Ala.  363,  55  S  614:  Stokes  v.  State; 
13  Ala.  A.  294,  69  S  303;  Key  v. 
State,    8   Ala.   A.    2,   62    S    335. 

Ark. — Green  v.  State,  71  Ark.  150, 
71  SW  665. 

Cal. — ^Peo.  V.  Saunders,  13  Cal.  A. 
743,  110  P  825:  Peo.  v.  Casselman, 
10  Cal.  A.  234,  101  P  693. 

Fla.— TuUy  V.  State,  69  Fla.  662, 
68  S  934;  Adams  v.  State,  55  Fla.  1, 
46   S    162.  > 

Ga. — Davis  v.  State,  120  Ga.  488, 
48  SE  152;  Mulligan  v.  State,  18  Ga. 
A.  464,  89  SE  641;  Carter  v.  State. 
2   Oa.   A.    254,   68    SE   632. 

Iowa. — State  v.  Watorbury,  ISJ 
Iowa  185,  110  NW  328. 

Kan. — State  v.  Laird,  79  Kan.  681, 
100  P  637;  State  v.  Pugh,  75  Kan. 
792,    90    P    242. 

Ky— Com.  v.  Adklns,  171  Ky.  299. 
188    SW    401. 

Md. — Esterline  v.  State,  105  Md. 
629,    66   A    269. 

Mich. — Peo.  V.  Burman,  164  Mich. 
150,  117  NW  589,  26  LRAN8  251. 

Minn. — State  v.  Williams,  96  Minn. 
351.   105  NW  265. 

Nebr. — Maynard  T.  State,  81  Nebr. 
301,    116   NW  53. 

N.  T. — Peo.  v,  Flnnegan,  1  Park.  Cr. 
147. 

N.    C— Stat^  V.    Williama,    168    N. 

C.  191,  83  SE  714;  State  v.  Ford.  168 
N.  C.  165,  88  SE  831'  State  v.  Cobb, 
164  N.  C.  418,  79  SE  419;  State  v. 
Vann,  162  N.  C.  584,  77  SE  295;  State 
V.  No  well.  166  N.  C.  648,  72  SE  590: 
State  V.   Laxton,   78   N.   C.   664. 

N.  D. — State  V.  Tracy,  84  N.  D. 
498,    158    NW    1069,    1071    [clt    Cyc]. 

Okl.— Wishard  v.  State,  6  Okl.  Cr. 
610,  115  P  796;  HavlH  v.  U.  S.,  6 
Okl.  Cr.  884,  116  P  119. 

Pa. — CoTa.  V.  Wasson,  42  Pa.  Super. 
88. 

S.  D. — State  V,  Sonnenschein,  S7  S. 

D.  139,   159  NW  101. 

Tex. — Hubotter  v.  State,  S2  Tex. 
479;  Bishop  V.  State,  (Cr.)  194  SW 
389;  Reyes  v.  State,  55  Tex.  Cr.  422, 
117  SW  152;  Hooton  V.  State,  63  Tex. 
Cr.  6,  108  SW  661;  Jones  V.  State,  8 
Tex.  A.  648. 

Va. — Jones  /v.  0>m.,  87  Va,  6S,  12 
SE  226. 

Wash.^StatB  v.  PUlpot,  51  Wash. 
223.  98  P  659. 

Wis. — Meehan  v.  State,  119  Wis. 
621.    97    NW   173. 

Vaw  trial  for  matters  ooonrdiw  ia 
oondnot  of  trial  see  supra  I  2628. 

Oonrsa  and  ooadnot  of  trial  g«a«r- 
ally    see    supra    {>    2049-2060. 

Bavlaw  of  condaot  of  trial  jTMuv 
ally  see  Appeal  and  Error  {  2781. 

96.  Keyes  v.  State,  122  Ind.  527,  23 
NE  1097;  Burton  v.  State,  75  Ind. 
477;  Mass.  v.  State,  (Tex.  Cr.)  81  SW 
45;  Pennington  v.  State,  13  Tex.  A. 
44;  State  v.  Gomes,  89  Vt.  490,  96 
A  190. 

[a]  Nninbar  of  oonaael. — The  ap- 
pellate court  cannot  Interfere  with 
the  discretion  of  the  trial  court  In 
determining  the  number  of  counsel 
required  to  secure  to  an  accused  who 
is  unable  to  pay  for  the  services  of 
counsel  a  fair  and  impartial  trial, 
unless  it  very  clearly  appears  that 
there  was  an  abuse  of  discretion  re- 
sulting In  injustice  to  accused. 
Keyes  v.  State,  122  Ind.  627.  23  NB 
1097. 

Sack  of  oovasal  aa  gronad  for  a*w 
trial  see   supra   S   2632. 

OOQJMM  for  dsfeadaat  (aaMaUr 
see  supra  !l  2076-2082. 
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lowance  of  representation  by  particular  attorneys,*^ 
appointment  of  special  counsel  to  assist  the  prosecn- 
tion,"  appointment  of  special  counsel  to  conduct 
the  prosecution,"  permitting  private  counsel  to  as- 
sist the  prosecution,'  appointment  of  stenographers,' 
maintenance  of  order  during  the  trial,'  presence 
of  a  codefendant  at  the.  trial,*  arrest  of  a  wit- 
ness for  perjury,'  suspension  or  postponement  of 
trial,*  production  of  persons  before  the  jury  for  the 
purpose  of  comparison,'  display  of  physical  objects 
before  the  jury,*  view  of  the  locus  of  the  crime,* 
the  time  allowed,  at  the  close  of  the  state 's  case,  in 
which  to  prepare  the  order  of  defense,'"  control  and 
tise  of  records  and  files,"^  forbidding  publication  of 
testimony,'*  the  order  ip.  which  the  forms  of  ver- 


dict ^which  may  be  returned  are  given,'*  or  polling 
the  juiy.'*  It  has  been  held  that  the  action  of  the 
trial  court  in  allowing  the  prisoner  to  be  manacled 
during' his  trial  is  not  reviewable,'*  but  the  general 
rule  seems  to  be  otherwise."  In  so  tar  as  the  giv- 
ing of  instructions  is  discretionary-,  the  trial  court's 
failure  to  instruct  is  not  usually  reviewable.'^  The 
same  is  also  true  of  the  giving  of  additional  in- 
structions.'* But  instructions  given  are  review- 
able, although  the  court  was  not  required  to  give 
them.'* 

[$  3580]  e.  SelecUag  and  Impuieliiig  Jury. 
Except' in  a  plain  case  of  abuse  of  discretion,  an 
Appellate  court  will  not  interfere  with  the  action  of 
the  trial  court  in  connection  with  summoning*"  or 


97.  Peo.  ▼.  Gregory,  X20  Cal.  18, 
52  P  41. 

[a]  ninrtratlMW^The  refusal  by 
the  trial  Judge,  after  the  trial  has 
commenced,  to  allow  bis  brotber-in- 
law,  an  attorney,  to  be  Joined  as  an  ad- 
ditional counsel  for  the  defense,  which 
would  disqualify  the  Judge  from  try- 
ing the  case,  is  not  reviewable  ex- 
cept for  abuse  of  discretion.  Peo.  v. 
Gregory,  120  Cal.  16,  52  P  41. 

BUgtUIity  of  O01UUM1  for  defaod- 
•Bt  t^imatllj  see  supra  {  2079. 

•8.  Peo.  V.  Strosnider.  264  111.  434, 
106  NB- 229;  Peo.  v.  Spencer,  264  III. 
124,  106  NE  219;  Tull  V.  State,  99  Ind. 
238;  State  v.  Johnson,  24  S.  D.  690, 
124  NtV  847.  See  generally  District 
and  Prosecuting  Attorneys  [32  Cyc 
7l»). 

(a]  AtauM  of  dlBcretloii  in  this  re- 
tard will  be  reviewed  and  rebuked. 
Tull  V.  State,  99  Ind.  238. 

99.  State  V.  Sweeney,  93  Mo.  38, 
6  SW  614;  State  v.  Ward,  61  Vt.  163, 
17  A  483. 

[a]  mUTMrt  of  BpoeUl  pn»aostot. 
— Appointment  of  an  attorney  who 
was  acting  as  counsel  in  a  civil  suit 
against  defendant  to  recover  dam- 
ages for  the  acts  on  which  the  prose- 
cution was  based  was  not  reviewable. 
Bute  V.  Ward.   61  Vt.  153,  17  A  483. 

L  Peo.  V.  Donaldson,  255  111.  19, 
99  NB  62,  AnnCaal913D  90;  State  y. 
Elswood,  15  Wash.  453,  46  P  727. 

a.  State  V.  Pagels,  92^o.  300,  4 
SW  931;  Preuit  v.  Peo.,  5  Nebr.  377. 

Afpouitaunt  and  aairvloMi  of  staa^ 
onw^r  r«ii«ra]iy  see  supra  S  2065. 

a:  State  V.  Nocll,  156  N.  C.  648, 
72  SB  590. 

4.  Krens  v.  State,  76  Nebr.  294, 
106  NW  27. 

Preseace  of  othan  nador  iadlot- 
a«Bt  twutmOy  see  supra  t  2057. 

t,  Linsday  v.  Peo.,  67  Barb.  648 
(air  63  N.  T.  143,  2  Cow.  Cr.   242], 

6,  Hlghtower  v.  State,  9  Ga.  A, 
23«,  70  SE  1022;  Smith  v.  State,  4 
Nebr.  277;  State  v.  Hunter,  148  N.  C. 
407,  56  SE  547,  118  AmSR  830;  State 
T.  Manuel,  64  N.  C.  601.  And  see 
cages  infra  this  note. 

[a]  ZIln>tratloiw^-(l)  Kefusal  to 
continue  a  trial  until  the  following 
day  and  not  conclude  the  case  be- 
fore adjournment  will  not  be  dis- 
turbed in  the  absence  of  abuse  of  dis- 
cretion resulting  in  depriving  ac- 
cused of  a  fair  trial.  Key  v.  State,  8 
Ala.  A  2,  62  S  335.  (2)  Suspending 
the  trial  to  enable  the  state  to  pro- 
duce witnesses  is  not  reviewable  ex- 
cept for  gross  abuse  of  discretion. 
.Stokes  V.  State,  13  Ala.  A.  294,  69 
S  303;  Gamblin  v.  State,  12  Okl.  Cr. 
J81.  157  P  367;  Havill  -v.  U.  S.,  6  Okl. 
Cr.  334,  irS  P  119.  (S)  Refusal  *o 
■uspend  trial  In  order  to  enable  de- 
fendant to  call  other  witnesses  was 
within  the  court's  discretion.  Ben- 
»on  V.  State.  112  Ark.  442,  166  SW 
545.  (4)  Whether  the  court,  after 
the  conclusion  of  the  argument  by 
defendant's  counsel,  which  occurred 
an  hour  before  sunset,  should  take 
an  adjournment  until  the  following 
morning,  over-  defendant's  objection 
will  not  be  reviewed.  Green  v.  State, 
n  Ark.   150.    71   SW  665. 
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revlMraUo  aee  supra   g   3578. 

AOJonnaumts  ponding  trial  gankx- 
■Uy  see  supra  SS  2087-2089. 

7.  McFarland  v.  State,  83  Ark.  98, 
103  SW  169  (prosecution  for  assault); 
State  V.  Danforth.  73  N.  H.  216, 
60  A  8t)>,  111  AmSR  600,  6  AnnCas 
657  (production  of  child  on  prose- 
cution  for  rape). 

8.  State  V.  Moore,  80  Kan.  232, 
102    P    475. 

InayaoUoB  •■  gmaaA  for  b*w  trial 
see  supra   i   2678. 

laapootloa  genanrily  see  supra  It 
2090-2092. 

9.  Cal. — Peo.  V.  Southern,  120  Cal. 
645,  53  P  214;  Peo.  v.  Mauptna,  SO 
Cal.   A.   392,   168  P  602. 

.  Kla. — TuUy  v.  State,  69  Fla.  662, 
68  S  934;  Chancey  v.  State,  68  Fla. 
93,  66  S  430.  See  also  Thompson  v. 
State,  52  Fla.  113,  41  8  899  (in  which 
it  was  held  that  there  was  no  abuse 
of  discretion  in  refusing  to  order  a 
view  in  another  codnty). 

Ga.— Smith  v.  State,  11  Qa.  A,  89, 
74    SE    711. 

Ky. — Toung  v.  Com.,  141  Ky.  708, 
183    SW    791. 

La. — State  v.  Hawthorn,  184  La. 
979.   64   S   878. 

Okl.— Seigler  v.  State,  11  Okl.  Or. 
131,   145  P  308. 

Tenn. — Hughes  v.  State,  126  Tenn. 
40,    148    SW    543,   AnnCasl913D   1262. 

Va. — Stanley  v.   Com.,  109  Va.  796, 

63  SE  10. 

▼lew  aa  foriilaWiig  gzonsd  for  saw 
trial  see  supra  t  2678. 

▼law  ffaaarallT  la  orlailBal  oasaa 
see  supra  ii  2090-2092. 

mavlair  of  oowrt'a  action  oonoarBlnff 
vlaw  gaaaxsllr  see  Appeal  and  Error 
{    2810. 

10.  Peo.    V.    Owens,    132   C^al.    469, 

64  P  770. 

11.  Rinker  v.  U.  S.,  151  Fed.  756, 
81  CCA  879;  Fields  v.  U.  S.,  27  App. 
(D.  C.)  433  Ccertiorarl  den  205  U.  S. 
292,   27   set   643,   51   L.   ed.    807]. 

[a]  ZUnatratioJUi. — (1)  The  trial 
court  may  determine  whether  a  writ- 
ing is  too  obscene  to  be  spread  upon 
records.  Rinker  v.  U.  S.,  161  Fed. 
755,  81  CCA  879.  (2)  On  an  indict- 
ment "Tor  embenlement  against  a  re- 
ceiver, the  action  of  the  trial  court 
in  refusing  to  compel  the  district 
attorney  to  return  to  the  clerk's  of- 
fice the  papers  in  the  equity  cause 
in  which  defendant  was  appointed  re- 
ceiver is  not  such  an  abuse  of  dis- 
cretion as  will  be  reviewed,  where 
it  appears  that  such  papers  are  nec- 
essary to  the  preparation  of  the  case 
for  the  prosecution,  that  access  to 
the  same  has  never  been  denied  to  de- 
fendant, and  that  the  court  an- 
nounced that  defendant  might  exam- 
ine any  or  all  of  them.  Fields  V. 
U.  S.,  27  App.  (D.  C.)  433  [certiorari 
den  205  U.  S.  292,  27  SCt  543,  51  L.  ed. 
807]. 

la.  state  v.  Galloway.  6  Coldw. 
(Tenn.)    326,   98  AmD  404. 

13.  Mulligan  v.  State,  18  Ga.  A. 
464,    89    SE    641. 

14.  Miller  v.  State,  (Tex.  Cr.)  87 
SW  821;  Sproule  v.  Reg.,  1  B.  C.  Pt. 
II,    219. 

Poll  of  Jnzr  vaaarally  see  auprs 
I  2576. 


18.  Falre  v.   State,  58  Ala.   74. 

16.  Peo.  V.  Harrington,  42  Cal.  166, 
10  AmR  296;  State  v.  Kring,  64  Mo. 
691;   Terr.   v.    Kelly,  2   N.   M.   292. 

[a]  Fraavmsttoa.  —  Where  the 
record  Is  silent  as  to  a  valid  excuse 
for  keeping  defendant  in  Irons  It  will 
be  presumed  that  the  court  acted 
within  its  discretion  in  refusing  to 
order  him  to  be  unfettered.  Terr. 
V.  Kelly.  2  N.  M.  292. 

Baatralnt  of  dafeadaat  gaaarally 
see  supra  I  2076. 

17.  Spick  V.  State,  140  Wis.  104. 
121   NW    664. 

XBatmotloBa  ganarally  see  supra 
g:   2353-2496. 

1&  'Rhea  v.  Terr.,  3  Okl.  Cr.  280. 
105  F  314. 

19.  Esterline  v.  State,  106  Md.  629. 
66  A  269. 

SO.  Ark.— Oliver  v.  State.  120  Ark. 
188,    179    SW    366. 

Cal. — Peo.  V.  Hartman.  18l>  Cal.  487, 
62    P   823. 

Colo. — Babcock  v.  Peo.,  13  Colo. 
616,  22  P  817. 

Fla. — Shiver  v.  State,  41  Fla.  630, 
27  S  36. 

Ky.— Cbildera  v.  Com.,  161  Ky,  440, 
171  SW  149;  Wendling  v.  Com.,  143 
Ky.  687,  137  SW  205;  Hathaway  v. 
Com.,  82  SW  400,  26  KyL  630;  How- 
ard V.  Com.,  lis  Ky.  1,  80  SW  211, 
25  KyL. 2213,  81  SW  704,  26  KyL  363; 
Forman  v.  Com.,  86  Ky.  605,  6  SW 
579.  9  KyL  759;  Terrell  v.  Com.,  18 
Bush  246. 

La. — State  v.'  Bouvy,  124  La.  1054, 
50    S    849. 

Mo.— State  v.  JetCMea,  210  Mo.  t02. 
109  SW  614,  14  AnnCaa  624.    . 

N.  C. — State  v.  Terry,  173  N.  C 
761,  92  SE  154. 

Or. — State  v.  Savage,  86  Or.  191, 
60  P  610.  61  P  1128. 

Tex. — Columbo  v.  State,  66  Tex. 
Cr.   608.    145   SW   910. 

Va«— Looney  v.  Com.,  115  Va.-  921, 
78  SE  625. 

Vt. — State  V.  Bosworth,  86  Vt.  71, 
83    A    657. 

Can. — Brisebols  v.  Reg.,  16  Can. 
S.  C.  421. 

[a]  Intaraat  or  pralodloa  of  the 
aharlff,  as  the  basis  of  objection  to 
the  venire,  is  a  matter  to  be  passed 
on  by  the  trial  court,  whose  action 
will  not  be  disturbed  in  the  absence 
of  abuse.  Oliver  v.  State,  120  Ark. 
188,  179  SW  366;  Peo.  v.  Suesser,  142  • 
Cal.  3B4,  76  P  1093;  Peo.  v.  Hartman, 
130  Cal.  487.  62  P  823;  State  v.  Jef- 
fries, 210  Mo.  302.  109  SW  614,  14 
AnnCas  624;  State  v.  Savage,  36  Or. 
191.  60  P  610,  61  P  1128. 

[b]  Balaotlon  of  Jury  oommlaslon- 
ara<— The  discretion  of  the  trial  Judge 
in  selecting  Jury  commissioners  is 
not  subject  to  review  by  an  appel- 
late court.  Columbo  v.  State,  66  Tex. 
Cr.   608,    146    SW   910. 

[c]  ginnmoiiing  Jiut  ttvm.  aa- 
othar  ooontr.^ — (1)  Since  it  is  within 
the  court's  discretion  to  grant  a 
motion  to  summon  a  venire  from  an 
adjoining  county,  the  matter  will  not 
be  reviewed.  State  v.  Terry,  173 
N.  C.  761,  92  SE  154.  (2)  The  court's 
ruling  on  a  motion  under  Code  (1904) 
t  4024,  for  a  Jury  from  another 
county,  will  not  be  disturbed  unless 


238     [17  C.  J.] 


CRIMINAL  LAW 


[§  3580 


impaneling  th^  jniy."  The  same  is  true  of  the  ex- 
amination of  jurors,^'  and  of  the  'time  or  order 
of  challenges.'^  Where  the  decision  of  the  ^rial 
court  in  this  connection  involves  the  determination 


of  a  question  «f  fact  the  appellate  conrt  is  pecul- 
iarly averse  to  interfering,'*  as  in  the  matter  of 
whether  a  challenge  was  actually  made,'°  or  in  the 
matter  of   the   qualifications   of  jurors."     Usually 


an  abuae  of  discretion  is  shown. 
Looney  v.  Com.,  116  Va.  921,  7S  SB 
62S.  (3)  Under  Cr.  Coda  Pract. 
1  281,  providing  that  the  decision  of 
the  court  on  challenere  to  the  panel 
shall  not  be  subject  to  exception,  the 
action  of  the  court  in  having^  jurors 
summoned  from  an  adjoining  coun- 
ty, pursuant  to  Code  Pract.  t  194, 
cannot  be  reviewed.  Deaton  v.  Com., 
167  Ky.  308,  163  8W  204:  Daniel  ▼. 
Com.,  164  Ky.  601,  167  SW  1127;  Ser- 

fent  V.  Com.,  183  Ky.  284,  117  SW 
62;  Moseley  v.  Com.,  84  SW  748, 
27  KyL,  214;  Howard  v.  Com.,  118 
Ky.  1,  80  SW  211,  26  KyL  2218,  81 
SW   704,   26  KyL.  263. 

31.  Oil. — Peo.  v.  Sowell.  145  Cal. 
292,  78  P  717:  Peo.  v.  Suesser,  142 
Cat.  354,  75  P  1098. 

Colo. — Babcoek  v.  Peo.,  IS  Colo. 
516,   22   P   817. 

Conn. — State  v.  I<ee,  69  Conn.  186, 

87  A  76. 

Fla. — Royals  v.  State,  76  8  199. 
Ga. — Spence  y.   State,    (A.)    92   SB 
556;  Banford  v.  State,  18  Oa.  A.  14, 

88  SB  747. 

Ky. — ^Hendrlckson  v.  Com.,  146  Ky. 
742,  143  SW  433;  Bills  v.  Com.,  1416 
Ky.  715.  143  SW  426;  Turner  v.  Com., 
80  SW  197,  26  KyL.  2161;  Curtis  y. 
Com.,  62  SW  886,  23  KyL.  267;  Ter- 
rell V.  Com.,  13  Bush  246. 

La. — State  v.  Major,  132  Lia.  201, 
61    S    202 

Mo.— State  V.  Clark,  147  Mo.  20, 
47  SW  886. 

N.  M.— Terr.  v.  Lynch,  18  N.  U. 
16,    133   P   405. 

N.  C. — State  v.  Bohanon,  142  N.  C. 
696,  65  SB  797;  State  y.  Register,  133 
N.  C.  746.  46  SB  21;  State  v.  Potts, 
100  N.  C.   457.   6   SB  657. 

Okl.— Malignon  v.  Terr.,  8  Okl.  439, 
68  P  506;  Watson  v.  State,  9  Okl.  Cr. 
1,  130  P  816. 

Or. — State  v.  Lauth,  46  Or.  842, 
80  P  660.   114  AmSR  878. 

Tex. — Gardenhlre  y.  State,  •  Tez. 
A.   147. 

Va. — Jackson  y.  Com.,  23  Qratt.  (64 
Va.)   919. 

[a]  niaatratloBa.— -(1)  Where  a 
list  of  tales  Jurors  summoned  under 
Acts  (1898)  p  2.20  No.  135  {  11  was 
■eryed  on  counsel  for  accused,  the 
granting  of  delay  for  the  examina- 
tion of  the  names  was  within  the 
discretion  of  the  court,  which  will 
not  be  reviewed  In  the  absence  of 
proof  of  prejudice.  State  v.  Laborde, 
120  La.  136.  46  S  38.  (2)  The  dis- 
cretion conferred  on  the  court  by 
L.  (1905)  c  116  i  12,  to  return  .to  the 
box  the  name  of  any  Juror  who  re- 
sides at  too  great  a  distance  to  ren- 
der It  expedient  to  summon  him,  will 
not  be  reviewed  In  the  absence  of 
abuse.  State  v.  Analla.  18  N.  M.  294, 
136  P  600.  (3)  A  flndlng  of  fact  by 
the  trial  court  as  to  a  Jury  list, 
which  was  excepted  to,  being  unau- 
thorized, cannot  be  reviewed.  State 
V.  Clark,  147  Mo.  20,  47  SW  886.  (.0 
Improper   remarks    of    the    Judge    in 

'  Impaneling  the  regular  Jury  for  the 
week  are  not  available  as  error, 
frhere  the  Jurors,  on  being  Impan- 
eled for  the  case,  were  not  examined 
as  to  whether  they  had  been  influ- 
enced by  such  remarks,  and  there  is 
no  affidavit  of  any  Juror  showing 
that  he  was  Influenced  thereby.  Mur- 
phy V.  State.  41  Tex.  Cr.  120,  51 
SW  940;  Furlow  v.  State,  41  Tex. 
Cr.  12,  51  SW  938.  (6)  In  view  of 
Cr.  Code  Pract.  t  281.  the  fact  that 
after  the  panel  was  exhausted  vacan- 
cies were  filled  from  bystanders  Is 
no  ground  for  reversal  on  appeal. 
Miller  V.  Com.,  176  Ky.  241,  194  SW 
320;  Miracle  v.  Com.,  148  Ky.  453, 
146   SW  1136. 

[b]  S«o«Mtt7  of  «•««•■*,— Under 
a  statute  authorising  a  review  of  a 


denial  of  matters  resting  In  the  dis- 
cretion of  the  trial  court,  the  mode 
in  which  the  Jury  were  selected  will 
not  be  reviewed  in  the  absence  of 
a  request  Invoking  the  exercise  of 
the  trial  court's  discretion.  State  y. 
Tomassi,  75  N.  J.  L.  739,  69  A  214. 

mscnlailtlMi  in  Mlaottoii  of  Jwy 
•a  gronad  for  maw  trial  see  supra 
S!    2633-2636. 

Beylew  of  Impaiming'  of  Jiifors 
ffeoaraUjr  see  Appeal  and  Brror  | 
2784. 

2a.  Ala. — Jarvls  v.  SUte,  138  Ala. 
17,  34  S  1026  (interrogation  of  Juror 
before  challenge). 

Aril. — Bytinge  v.  Terr.,  12  Ai'la. 
131,  100  P  443  (disallowance  of  ques- 
tions on  voir  dire). 

Colo. — Nicholson  v.  Peo.,  81  <3olo. 
63,  71  P  377  (mode  of  allowing  per- 
emptory challenges). 

Ck>nn. — State  y.  Lee,  69  Conn.  186, 
37  A  76. 

D. -C. — Howgate  v.  tJ.  S..  7  App. 
217. 

Iowa. — State  v.  Buxton, '  89  Iowa 
673,  67  NW  417  (refusal  to  allow  sec- 
ond examination). 

Ky. — ^Apklns  v.  Com.,  148  Ky.  662, 
147  SW  376  (refusal  to  allow  sepa- 
rate examination) ;  Hathaway  y. 
C:om..   82   SW   400.   26   KyL   630. 

La. — State  v.  Harris,  51  La.  Ann. 
1194,    26    S   984    (limiting   voir   dlreV 

Mass. — Com.  v.  Trefethen,  167 
Masa  180,  31  NB  961,  24  LRA,235. 

Oh. — Selvagglo  v.  State,  19  Oh.  <ar. 
Ct.  N.  S.  88. 

S.  C. — State  y.  Bethune,  93  S.  C. 
196,  76  SB  281  (examination  beyond 
statutory  questions). 

S.  D. — State  v.  Chapman,  1  8.  D. 
414,  47  NW  411,  10  LRA  432  (scope 
of  examination). 

Va. — Montague  v.  Com.,  10  Oratt. 
(61  Va.)  767  (examination  of  court's 
own  motion). 

23.  Colo. — Weaver  y.  Peo.,  47 
Colo.  617.  108  P  331;  Nicholson  v. 
Peo.,  31  (iolo.  53,  71  P  377. 

Kan. — State  v.  McCorckle,  74  Kan. 
280,   86  P  134. 

Mass. — Com.  v.  Piper,  120  Mass. 
186. 

N.  J. — Paterson  y.  State,  48  N.  J. 
L.   381,    4  A  449. 

N.  C— State  y.  Bumey,  162  N.  C 
613,    77    SB    852. 

S.  C. — State  v.  Pendarvis,  88  S.  C. 
e48..71  SB  46. 

[a]  Tim*  fixed-  by  aUtntair-d) 
Where  the  statute  Axes  the  time,  the 
trial  court  has  no  discretionary  pow- 
er to  extend  it.  State  v.  Fuller.  114 
N.  C.  886,  19  SB  797.  (2)  Code  Cr. 
Proc.  I  386,  declaring  that  "chal- 
lenges to  an  individual  Juror  .  .  . 
must  be  taken  first  by  the  people  and 
then  by  the  defendant"  is  Imperative, 
and  not  directory  merely;  it  Is  not 
a  mere  rule  of  procedure  but  a  right 
secured  to  defendant  which  Is  mat- 
ter of  substance,  and  so  Is  not  with- 
in {  642  authorising  the  appellate 
court  In  a  criminal  case  to  disregard 
"technic|tl  errors  or  defects  which 
do  not  affect  the  substantial  rights 
of  the  parties."  Peo.  v.  McQuade, 
110  N.  T.  284,  18  NE  156,  1  LRA  273. 

24.  State  v.  Garing,  74  Me.  162. 

25.  State  v.  Oaring,  74  Me.  162. 

26.  U.  S.— Bx  p.  Spies,  128  U.  S. 
131.   8   set   21.   31   L.    ed.   80. 

Ark.— Maclin  v.  State.  44  Ark.  116. 

Cal. — Peo.  v.  Ryan,  152  Cal.  364, 
92  P  853;  peo.  V.  Harrison.  18  Cal. 
A.  288,  123  P  200;  Peo.  v.  Collins,  6 
Cal.  A.  492,  92  P  613. 

Colo. — Wheeler  v.  Peo.,  165  P  267: 
Ausmus  V.  Peo.,  47  Colo.  167,  107 
P  204,  19  AnnCas  491:  Smith  v.  Peo., 

39  Colo.   202.   88  P  1072. 

D.  C— Horton  y.  U.  S.,  15  App.  310. 
Pla. — Leaptrot  y.  State.  51  Fla.  67, 

40  8    616;    Shiver   v.    State,    41    Fla. 


630,  27  8  36;  Edwards  y.  State,  39 
Fla.   753.   23   8  637. 

Ga. — Godbee  v.  State,  141  Ga.  615, 
81  SB  876;  Brown  v.  State,  106  Go. 
640,  31  SB  657;  Benford  v.  State,  18 
Ga.  A.  14,  88  SB  747;  Cox  v.  State,  17 
Oa.    A.    727.    88    SB    214. 

Ind. — Binkle  v.  State,  174  Ind.  276, 
91  NB  1090. 

Iowa. — State  v.  Anderson,  91  Iowa 
735,  60  NW   108. 

Kan. — State    v.    Roberts,     95    Kan. 
280,  147  P  828;  State  v.  Moll,  91  Kan.   . 
901,  139   P   876;   State  v.   Stewart,   85 
Kan.  404,  116  P  489;  SUte  v.  Smith. 
74  Kan.  383,  86  P  1020,  89  P  21. 

Ky. — Daugherty  v.  Com.,  157  Ky. 
348,  163  8W  453;  Gilbert  v.  Com.,  51 
SW  590,  21  KyL  415;  Rutherford  v. 
(^m.,  13  Bush  608. 

La. — State   v.   Duvall,   135    La.   710. 

65  S  904,  LRA1916E  1264;  State  v. 
McCollum.  135  L,a.  432,  65  S  600; 
State  v.  Blue,  134  La.  661,  64  8  411: 
SUte  V.  Britton,  131  La.  877,  60  8 
379;  Bute  v.  Anderson,  62  La.  Ann. 
101,  26  S  781;  State  v.  Lewis,  4],  La. 
Ann.  590,  6  8  536;  SUte  v.  Biol,  34 
La.  Ann.  1195. 

Minn. — SUte  v.  Dumam,  73  Minn. 
150,    76    NW    1127.  , 

Miss. — Smith  v.  SUte.  108  Misa. 
366.   60  S   330. 

Mo. — SUte  V.  Jackson,  167  Mo.  291, 

66  SW  938;  SUte  v.  Cunningham,  100 
Mo.  382,  12  SW  376;  Baldwin  y.  8Ut«, 
12    Mo.    223. 

Nebr. — Reed  v.  SUte,  75  Nebr.  609. 
106  NW  649:  LlUle  v.  SUte,  72  Nebr. 
228,  100  NW.816;  Rhea  v.  Same,  63 
Nebr.  461,  88  NW  789;  Coil  v.  State. 
62  Nebr.  15,  86  NW  925:  DInsmore 
V.  State,  61  Nebr.  418,  86  NW  446: 
Ward  V.  SUte,  58  Nebr.  719,  79  NW 
725. 

Kev. — State  v.  Larkln,  11  Nev.  314. 

N.  H.— SUte  y.  Comery.  95  A  670; 
State  V.  Jones,  50  N.  H.  369,  9  AmR 
242. 

N.  J. — Johnson  v.  State,'  69  N.  J. 
L.  271.  35  A  787  [ad  59  N.  J.  L.  685. 
37  A  949.  39  A  646,  38  LRA  373]; 
Patterson  v.  State,  48  N.  J.  tu  S81. 
4  A  449. 

■  N;.  C. — SUte  y.  Peterson,  149  N.  C. 
533,  63  SB  87;  State  v.  Register,  133 
N.  C.  746,  46  SB  21:  SUte  v.  Viclc, 
132  N.  C.  996,  43  SB  626;  SUte  ▼. 
Maultsby,  130  N.  C.  664,  41  8B  97. 

Or. — SUte  V.  Lauth,  46  Or.  S42. 
80  P  660,  114  AmSR  873. 

Pa. — Com.  y.  Vitale,  250  Pa.  552, 
95  A  724;  C^>m.  v.  March,  248  Pa.  434. 
94  A  142;  Com.  v.  Curcio,  218  Pa. 
327,  67  A  648. 

R.  I. — State  y.  Entwlatle,  38  R. 
L  417,  96  A  306. 

S.  C. — SUte  V.  Vaughn,  95  8.  C 
465,  79  SB  312;  SUte  v.  Robertson. 
64  S.  C.  147,  81  SB  868. 

Tenn. — Hughes  v.  State,  126  Tenn. 
40,    148    SW    643,   AnnCaalOlSD   1262. 

Tex. — Gregg  v.  SUte,  (Gr.)  100  S'W 
1161;  Leslie  v.  State,  (Cr.)  49  S^V 
73:  Riddles  v.  State.  (Cr.) '  46-  SVST 
1058. 

Wash. — ^Whlte  v.  Terr.,  8  Wash.  T. 
397     19   P    37 

Wis.— Bliss  V.  State,  117  Wis.  596, 
94  NW  325. 

"The  decision  of  the  court  accept- 
ing or  rejecting  a  Juror,  Is  the  de- 
cision of  a  question  of  fact  under 
the  law,  and  it  should  be  regarded  in 
appellate  courts  like  the-  decision  oC 
any  other  question  of  fact  which  It 
becomes  the  duty  of  the  court  to 
decide.  If,  when  It  comes  up  for  re- 
view. It  Is  supported  by  evidence.  It 
ought  not  to  be  disturbed,  although 
the  seeming  weight  of  evidence  may- 
be against  It.  The  trial  court  Is  bet- 
ter able  to  pass  on  such  a  question 
than  an  appellate  court."  SUte  v. 
The  Chatham  Nat.  Bank,  80  Mo.  626, 
632. 


For  later  oases,  dayalavoMBts  and  oliaarea  in  the  law  see  cumulative  Annotations,  same  tltla  page  and  note  number. 
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therefore  the  action  of  the  trial  court  in  excusing  |  jurors  will  not  be  reviewed,**  a  greater  liberality 


[a]     Blaa    (1)    Is   a   matter   pecu- 
liarly   for   the   determination   of   the 
trial    court,   and    the    appellate   court 
will   review  Us  conclusion  only  In  a 
clear   case  of  abuse.     Bolt  v.   U.   S., 
SIS    V.   S.    245,    31    set    2,    B4    L.    ed. 
1021;   Sz  p.   Spies,    123   U.    S.    131,    8 
set    21,  31  Li.  ed.  SjO;  Jarvls  T.  State, 
1S8  Ala.  17,  34  B  1025;  Leigh  v.  Terr., 
10    Aril.    129,    85    P    948;    Strong    v. 
State,    85   Ark.    536,    109    SW    538,    14 
AnnCas  229;  Peo.  v.  Rlgglns,  159  Cal. 
113.    112    P    862;    Eeo.    v.    Loper,    159 
Cal.  6.  112  P  720,  AnnCaal912B  1193; 
Peo.  T.  Sowell,  145  Cal.  292,  78  P  717; 
Peo.  V.  Flannelly,    128   Cal.    83,   60   P 
670:  Peo.   V.   Evans,   124  Cal.   206,   56 
P  1024:  Peo.  V.  Owens,   123  Cal.   482, 
56  P  251;  Peo.  v.  Scott,  123  Cal.  434, 
56  P  102;  Peo.  v.  Wong  Ark,  96  Cal. 
125.  30  P  1115;  Peo.  v.  Beramerly,  87 
Cal.  117,  25  P  266;   Peo.  v.  Kunx,  73 
C:J.   313,    14    P   836;    Peo.    v.   Colsom, 
4i»  Cal.  679;  Peo.  v.   Mabrler,   33  Cal. 
A.  598.  165  P  1044;  Peo.  v.   Schmidt, 
33   Cal.    A.    426,    1«5    P    555;    Peo.    v. 
Overackor.  20  Cal.  A.  67,  127  P  1069; 
Peo.   v.   Ruef,   14   Cal.  A.   576.   114   P 
4S.   54;   Peo.   v.   Harrison,    13   Cal.    A. 
S55,  110  P  345;  Peo.  v.  Duncan,  8  Cal. 
A.  186.  96  P  411;   Peo.  v.  Maughs,   8 
Cal.    A.    107.    96    P    407;    Imboden    v. 
Peo.,  40  Colo.  142.  90  P  608;  Jones  v. 
Peo.,    2    Colo.    351;    Solander   v.    Peo., 
2  Colo.   48;    Frank   v.    State,   141   Qa. 
243,  60  SE  1016;  Webb  v.   State,  138 
Oa.    138,    74    SE    1001;    Jefferson    v. 
State.   137   Qa.    382,    73    S^    499:    Mc- 
Naughton  v.  State.  136  Oa.  600,  71  SE 
1038    [writ'  of   error   dism    223    U.    8. 
144  mem,  32  SCt  532  mem,  56  L.  ed. 
639  mem];  McLeod  v.   State,  128  Oa. 
17,  57   SE   83;    McCrimmon    v.    State, 
126  Ga.  560,  55  SE  481;  Hall  v.  State, 
124   Qa.    649,    62    SE    891;    Perry    v. 
State.  117  Ga.  719,  45  SE  77;  Hackett 
V.  State,  108  Oa.  40,  33  SE  842;  Car- 
ter T.  State,   106  Oa.   372,  32  SE  345, 
I        11  AmSR    262;    Hlnkle    v.    State,    94 
Ga  596,  21    SE   595;   Costly  v.   State, 
1»  Ga.  614;  Spence  v.  State,  (Oa.  A.) 
92  SB  555;  Parker  t.  State,  19  Oa.  A. 
(1,  90   SE   1026    [conforming    to   an- 
swers to  cert  questions  146  Oa.   131, 
90  SE  859];  U.  S.  v.  Langford,  2  Ida. 
(Hasb.)    561,    21    P    409;    Shields    v. 
SUte,  149  Ind.  395.  49  NE  351;  L«wls 
T.  State,   137   Ind.    344.    38    NB   1110; 
Stephenson  ▼.  State.  110  Ind.  368,  11 
NE  360.  59  AmR  216;  Elliott  v.  State, 
T3  Ind.  10;  State  v.  Hassan,  149  Iowa 
618,  128   NW   960;    State   v.   Norman, 
135  Iowa  483,   113   NW  340;   State  v. 
Pearce,  87  Kan.  457,  124  P  814;  State 
T.  Stewart.   85   Kan.    404.    116  P   489; 
State  v.   Bassnett,    80   Kan.    392,    102 
P  461;   State  v.  Lowe,   66   Kan.    594, 
44  P  20;  State  ▼.  Sorter.  62  Kan.  631, 
U  P  1036;  t.awson  v.  Com.,   162  Ky. 
113.  153   SW   56;    Terrell   v.   Com.,    18 
Bush  (Ky.)  246:  State  ▼.  Meauz,  127 
U.  259.  53  S  557:  Garlits  v.  State,  71 
Md.  293,   18   A   39,   4   LRA   601;   State 
V.  Feldman,  SO  Minn.  314.  83  NW  182: 
State   v.    Durnam,    73    Minn.    150,    75 
NW  1127;    State   v.    Ulms,    26    Minn. 
183,    2    NW     494.     683:     Schrader    v. 
State,  84  Miss.   593.   36   S   385;   Lips- 
comb v.  State.  76  Miss.  223.  25  S  168: 
State  T.  Brooks.  202  Mo.  106,  100  SW 
41t;  State   t.   May.    172    Mo.    630,    72 
SW  918;  SUte  v.  Soper,  148  Mo.  217, 
4»  SW   1007;    State    v.    Bauerle,    145 
Mo.  1,  46   SW   609;   State   v.  Nocton, 
111   Mo.    537.    26    SW    651;    State    v. 
Williamson.  106  Mo.  162.  17  SW  172; 
State   V.    Cunningham,    100    Mo.    382, 
12  SW    876;    State    v.    Cook,    84    Mo. 
<0:  Hanks  v.  State,  88  Nebr.  464.  129 
KW  1011    [reh  den  89  Nebr.  203,  ISO 
NW  1037];   Lillle  v.    State,    72   Nebr. 
128.  100  NW   316;   Rhea  v.    State,   63 
Nebr.  461,   88   NW   789;    Dlnsmore   v. 
State,  61  Nebr.  418.  85  NW  445;  Ward 
V.  State,  68    Nebr.   719,    79    NW    725; 
Basye  v.  State,  46  Nebr.  261.  63  NW 
Sll;  State  ▼.   Perkins,   70  N.   H.    380, 
47  A  288;  Patterson  v.    State,    48    N. 
J.  L.  381.  4  A  449;  Peo.  v.  Wolter.  203 
N..T.  484,  97  NB  30;  Peo.  v.  McOone- 
nl.  136  N.   T.    «2,    32   NE    616;    Peo. 
T.  HcQuade,  116  N.  T.  284,  18  NB  166, 


1  LRA  273;  Peo.  v.  Bishop,  66  App. 
Div.  416,  73  NTS  226;  State  v.  Eng- 
lish, 164  N.  C.  497,  80  SE  72;  State 
V.  Banner,  149  N.  C.  619.  63  SE  84; 
State  y.  Bohanon,  142  N.  C.  695,  66 
SE  797;  State  v.  Register.  133  N.  C. 
746.  46  SE  21;  State  v.  Kinaauls,  126 
N.  C.  1095,  36  SE  31;  SUte  v.  Fuller, 
114  N.  C.  885,  19  SE  797;  State  v. 
Petts,  100  N.  C.  457,  6  SE  657;  SUte 
v.  FuJiU,  20  N.  D.  655,  129  NW  360, 
AnnCasl913A  169;  State  v.  Werner, 
16  N.  D.  83,  113  NW  60;  State  v. 
Ekanger,  8  N.  D.  659.  80  NW  482; 
Gentry  v.  State,  11  Okl.  Cr.  855.  146 
P  719;  State  v.  Lauth,  46  Or.  342, 
80  P  660,  114  AmSR  873:  SUte  v. 
Armstrong,  43  Or.  207.  73  P.  1022; 
State-  V.  Morse,  85  Or.  462,  67  P 
631;  State  v.  Brown,  28  Or.  147,  41 
P  1042;  SUte  T.  Saunders,  14  Or.  300, 
12  P  441;  Com.  v.  Heidler,  191  Pa. 
375,  43  A  211;  C!om.  v.  Church.  17  Pa. 
Super.  39;  State  v.  Jacques.  30  R.  I. 
578,  76  A  662;  State  v.  Selgler,  94 
8.  C.  117,  77  SE  731;  State  V.  John- 
son,, 74  S.  C.  401,  54  SE  601;  SUte  ▼. 
Byrd.  72  8.  C.  104.  61  SE  542;  State 
V.  WiUiathson,  65  S.  C.  242,  43  SE 
671;  State  v.  Haines,  36  S.  C.  504, 
15  SE  555;  State  v.  Morse,  36  8.  D. 
18,  150  NW  293;  State  ▼.  Church, 
6  8.  D.  89,  60  NW  143;  Palmer  v. 
SUte,  121  Tenn.  466,  118  SW  1022: 
Thomas  v.  State,  109  Tenn.  684,  76 
SW  1026;  Oivens  T.  SUte,  108  Tenn. 
648.  66  SW  1107;  Sartin  y.  State,  7 
Lea  (Tenn.)  679;  Long  v.  State,  59 
Tex.  Cr.  108,  127  SW  661,  AnnC^as 
1912A  1244:  Essary  v.  State,  63  Tex. 
Cr.  596,  111  SW  927;  Oregg  v.  SUte. 
(Tex.  Cr.)  100  SW  1161:  Allen  v. 
State,  44  Tex.  Cr.  206,  I'o  SW  85; 
Mlkel  ▼.  SUte.  43  Tex.  O.  616.  68 
SW  612:  Ramsey  ▼.  SUte,  (Tex.  Cr.) 
63  SW  876;  Mason  V.  SUte,  16  Tex.  A. 
634;  State  v.  Mewhlnney,  43  Utah  136, 
134  P  632,  LRA1916D  690,  AnnCas 
1916C  637;  State  v,  Thome,  41  Utah 
414,  126  P  286,  *AnnCa8l915D  90; 
Peo.  V.  Hopt,  4  Utah  247,  »  P  407i 
Burns  v.  State,  145  Wis.  373.  126 
NW  987.  140  AmSR  1081;  Schissler 
V.  State.  122  Wis.  865.  99  NW  693. 
(2)  "The  finding  of  a  trial  court  as 
to  the  qualification  of  a  Juroi'  is  re- 
viewable like  any  other  finding  of 
fact  based  on  evidence;  and  if.  upon 
the  evidence,  the  trial  court  decides 
that  the  Juror  is  free  from  bias, 
prejudice  or  interest,  and  has  no  dis- 
qualifying opinion,  its  decision  will 
not  be  disturbed  on  appeal  unless  dis- 
qualification appears  as  a,  matter  of 
law  or  it  is  disclosed  that  there  has 
been  an  abuse  of  the  discretion  with 
which  the  court  is  vested."  State  v. 
Stewart,  85  Kan.  404,  116  P  489 
[quot  State  T.  Mols,  91  Kan.  901.  903, 
1.39  P  376]. 

[b]  Baca  diaerimlaatloA  (1)  must 
first  be  passed  on  by  the  trial  court, 
and  Its  discretion  in  the  premises 
will  be  reviewed  only  for  abuse. 
Royals  ▼.  State,  (Fla.)  76  8  199; 
Wilson  V.  State,  69  Ga.  224.  (2)  The 
approval  of  the  trial  court  of  the 
conduct  of  the  sheriff  In  excluding 
negroes  from  Jury  duty  Is  not  sub- 
ject to  review,  where  it  does  not  ap- 
pear that  they  were  excluded  because 
of  their  color.  Johnson  v.  State.  69 
N.  J.  L.  636.  37  A  949,  39  A  646.  38 
LRA  373  [aff  69  N.  J.  L.  271,  35  A 
787]. 

[c]  Xb  Kaaaa*.— (1)  The  rule  that 
the  supreme  court  will  not  disturb 
a  finding  of  the  trial  court  if  sup- 
ported by  some  evidence  does  not 
obtain  In  case  of  a  hearing  on  a 
challenge  of  a  juror  for  cause.  State 
V.  Smith,  74  Kan.  388.  86  P  1020, 
89  P  21.  (2)  Under  Gen.  St.  (1901) 
i  5648,  providing  that  all  challenges 
of  Jurors  for  cause  may  be  tried  oy 
the  court  on  the  oath  of  the  person 
challenged,  or  on  other  evidence,  the 
trial  of  a  challenge  for  cause  is  a 
summary  hearing  on  a  question  of 
fact,  and  the  decision  thereof  Is 
analogous  to  a  finding  on  the  deci- 
sion of  a  motion.    SUte  v.  Smith,  74 


Kan.  386.  85  P  1020,  89  F  21. 

[d]  In  Xsntnoky  (1)  under  the 
express  provisions  of  Cr.  Code  Pract. 
J  281,  the  ruling  of  the  circuit  court 
on  a  challenge  by  accused  of  a  Juror 
for  cause  could  not  be  reviewed. 
Hoskins  V.  Com.,  152  Ky.  805,  154- 
SW  919;  Chaney  v.  C^m.,  149  Ky.  464, 
149  SW  923.  (2)  Under  Cr.  Code 
Pract.  {  281,  as  amended  by  the  act 
of  1910,  providing  that  the  decisions 
of  the  court  on  challenges  for  cause 
shall  not  be  subject  to  exception,  a 
challenge  by  accused  of  a  Juror  sum- 
moned by  a  deputy  sheriff  not  duly 
sworn  is  a  challenge  for  cause,  and 
the  ruling  of  the  trial  court  there- 
on Is  not  subject  to  exception.  Thur- 
man  v.  Com.,  164 -Ky.  655,  157  SW 
919. 

[e]  X>  XUlaola  a  greater  liberality 
of  review  Is  indulged  than  is  usually 
allowed  In  most  Jurisdictions.  Cough- 
lin  V.  Peo.,  144  III.  140.  33  NB  1,  19 
LRA  67. 

[f]  Za  Montana  I— The  action  of 
the  court  in  sustaining  a  demurrer 
or  exception  to  a  challenge  to  the 
Jury  panel  amounts  to  a  "disallow- 
ance" of  the  challenge,  so  as  to  ren- 
der the  question  raised  by  the  chal- 
lenge reviewable  on  appeal.  SUte  V, 
Tighe,  27  Mont   327.  71  P  3. 

[g]  Xa  Hew  Tozk    (1)    under   the 

frovislons  of  the  act  of  1873  (L 
1873]  c  427).  providing  that  either 
party  may  except  to  the  detern^na- 
tion  of  the  court  upon  a  challenge 
for  favor,  and  that  the  court  may  re- 
view such  decision  upon  writs  of  er- 
ror or  certiorari,  the  court  of  appeals, 
on  writ  of  error,  has  the  same  power 
to  pass  upon  the  question  involved 
in  the  challenge  which  the  trial 
Court  had.  Thomas  v.  Peo.,  67  N. 
Y.  218.  (2)  Where  a  motion  for  a 
new  triql  presenting  a  question  of 
fact  as  to  disqualification  of  a  Juror 
was  denied  pro  forma  by  the  county 
court,  with  the  express  statement 
that  the  question  of  fact  was .  not 
decided  but  was  reserved  for  the 
appellate  division,  which  refused  to 
consider  an  appeal  from  an  order 
in  that  form  and  remanded  the  case 
for  further  action,  whereupon  the 
motion  was  again  denied,  but  with- 
out qualifloation,  the  appellate  divi- 
sion will  not  consider  Itself  required 
to  defer  to  the  apparent  finding  that 
the  Juror  was  not  disqualified.  Peo. 
V.  Bishop,  66  App.  Dlv.  416.  78  NTS 
226. 

at.  Ala.— Williams  v.  State,  144 
Ala.  14.  40  S  405. 

Cal. — Peo.  V.  Searcey,  121  Cal.  1, 
53  P  359.  41  LRA  157;  Peo.  v.  Hick- 
man, 113  Cal.  80,  46  P  176. 

Colo. — Stratton  v.  Peo.,  6  Colo.  276. 

Fla. — ^Watslngham  T.  SUte,  61  Fla. 
67,  66  S  195;  MIms  v.  State,  42  Fla. 
199,  27  S  865. 

La. — State  v.  Dodson,  136  La.  186, 
66  S  773;  State  v.  Huff,  118  La.   194, 

42  S  771;  State  v.  Anderson,  52  La. 
Ann.  101,  26  S  781;  SUte  v.  Thomaa, 
41   La.  Ann.  1088.  6  S  803. 

Mo. — State  v.  Bauerle,  146  Mo.  1, 
46   SW   609. 

Nebr. — Pumphrey  v.  SUte.  84  Nebr. 
636.  122  NW  19.  23  LRANS  1023.  18 
AnnCas  979;  Qpdge  T.  Peo.,  .4  Nebr. 
220. 

N.  J.— Patterson  v.  SUte,  48  N.  J. 
L.   381.   4   A    449. 

N.  C— State  v.  Vlck,  182  N.  C.  996, 

43  SE  626.     , 

Okl. — Boutcher  ▼.  State,  4  Okl.  Cr. 
676.   Ill   P  1006,  112  P  762. 

Pa.-:— (3om.  v.  Henderson,  242  Pa. 
372,    89    A    667. 

Tenn. — ^Hughes  v.  SUte,  126  Tenn. 
40,  148   SW   543,  AnnCasl913D  1262. 

Va. — Montague  v.  Com.,  10  Gratt. 
(51    Va.)    767. 

[a]  SlnatvatiMU— The  court  ex- 
cused a  Juror  before  either  the  state 
or  defendant  had  the  opportunity  of 
accepting  or  challenging  him.  The 
court  was  in  possession  of  Informa- 
tion from  which  in  its  Judgment  the 
ends  of  justice   would  best  b«  sub- 
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of  practice  being  indulged  in  ezonsing  than  in  re- 
taining them.''  Nor  ordinarily  will  the  trial  court's 
determination  on  a  challenge  for  principal  cause,  as 
distinguished  from  bias,  be  disturbed,  where  it  rests 
on  a  question  of  fact,'"  although  a  case  is  pre- 
sented for  review  in  the  former  instance  where  the 
question  resolves  itself  into  one  of  law.*"  In  any 
case  the  action  of  the  trial  court  may  be  reviewed 


for  abuse  of  discretion,'*  and  a  refusal  to  exercise 
its  discretion  on  the  ground  of  lack  of  power  is  error 
where  the  cou^t  had  the  power.** 

[$  3581]  f.  Beception  of  Evideiicft— (1)  In 
GteneiaL  The  discretion  of  the  court  is  vfery  broad 
in  determining  questions  relating  to  the  reception 
of  evidence  and  is  reviewable  only  for  abuse."  The 
broadest  application  of  this  principle  covers  the  rul- 


served  by  ezcuaiiiK  tbe  Juror.  This 
information  was  obtained  from  out- 
side sources,  and  not  from  any  pro- 
ceedinKS  had  In  the  trial.  Afithe 
time  the  Juror  was  excused  neither 
the  state  nor  defendant  had  exhaust- 
ed their  challenges.  It  was  held  that 
the  action  of  the'court  was  not  re- 
viewable. Barden  v.  State.  145  Ala. 
1.  40  8  948. 

[b]  9latlaotloii  bvtwMB  •aensiiiff 
and  allowliv  oballanffa. — "Where  the 
court  upon  Its  own  motion,  or  upon 
application  of  a  Juror,  excuses  a 
Juror  for  an  Insufflcient  cause.  It  Is 
not  ground  for  reversal.  The  trial 
having  been  by  a  Jury  of  good  and 
lawful  men,  the  prisoner  cannot  have 
been  prejudiced.  .  .  .  The  rule,  how- 
ever, appears  to  be  confined  to  cases 
where  the  court  exercises  Its  discre- 
tion upon  matters  of  excuse  or  ex- 
emption. We  find  no  case  In  which 
it  has  been  applied  where  there  was 
a  challenge  for  cause,  and  a  Judg- 
ment upon  the  challenge.  The  dis- 
tinction seems  to  be  that  parties  may 
object  to  the  fitness  of  a  Juror  and 
except  to  the  Judgment  of  the  court 
respecting  it,  but  they  have  nothing 
to  do  with  his  exemptions  or  ex- 
cuses, upon  which  the  court  exercises 
a  necessary  and  conceded  discretion. 
The  reason  of  the  distinction  is,  per- 
haps, to  be  found  in  the  humanity  of 
the  law,  which  scrupulously  guards 
the  rights  of  the  prisoner  and  chal- 
lenges their  least  Infraction.".  Strat- 
ton  v.  Peo.,  G  Colo.  276,  279. 

SS.  Rhea  v.  State.  63  Nebr.  461, 
88  NW  789;  Flshburn^  v.  Com.,  103 
Va.  1023,  60  SE  443  [overr  Montague 
V.  Cbm.,  10  Gratt.  (Bl  Va.)  767] 
(holding  that  rejection  of  a  compe- 
tent Juror  is  per  se  reversible  error) ; 
Burns  v.  State,  145  Wis.  373,  128 
NW  987,  140  AmSR  1081. 

[a]  Bmxm  for  ml*.— "When,  up- 
on the  Commonwealtlt's  challenge, 
one  of  the  venire  Is  erroneously  ex- 
cluded from  the  panel  of  the  Jury, 
the  effect  upon  the  trial  is  mate- 
rially different  from  that  produced 
by  erroneously  overruling  the  pris- 
oner's challenge  to  a  venireman.  In 
the,  former  oase  the  exclusion  of  a 
pai^tleultir  man  from  the  Jury  does 
np.t  throw  any  obstacle  in  the  way  of 
empannellng  an  impartial  Jury  of 
qualifleld  Jurors.  The  effect  is  only 
t6  set' aside  one  alleged  to  be  dis- 
qualified and  to  put  in  his  place  one 
that  is  qualified.  This  exclusion  and 
substitution  can  in  po  wise  affect 
the  fairness  and  impartiality  of  the 
trial;  because  the  trial  Is  still  had 
before  a  Jury  all  the  members  of 
which  are  free  from  exception.  Kbt 
so  in  the  other  case.  Then  a  dis- 
qualified -Juror  is  imposed  upon  the 
accused.  He  has  not  been  tried  by 
twelve  qualified  Jurors  as  the  law 
entitled  him;  and  the  dlsqualiflcation 
of  the  Juror,  thus  imposed  upon  him, 
vitiates  the  verdict."  Clore's  Case,  8 
Oratt.  (49  Va.)  666,  612. 

89.  Cal. — Peo.  V.  Loper,  157  Cal. 
6,  112  P  720.  AnnCasl912B  1193. 

Ga. — Turner  v.  State,  114  Ga.  421, 
40   SE   308. 

Ida. — Terr.  v.  Evans,  2  Ida.  (Hash.) 
651.   23  P  232,   7   LRA  646. 

Iowa. — State   v.    Crouch,   130   Iowa 


478.    107   NW   173. 

N.  C— State  v. 
C.   746,  46   SE  21. 

Tex. — Essary  v. 
598,    111   SW  927. 

[a]  XuowUdg* 
objection    to    the 


Register,    133    N. 

State,   53  Tex.  Cr. 

of     XncUsh^— An 
competency    of    a 


Juror  that  his  knowledge  of  the  Eng- 
lish language  is  imperfect  is  ad- 
dressed peculiarly  to  the  trial  court's 
discretion,  and  his  ruling  thereon 
will  not  be  disturbed  in  the  absence 
of  flagrant  abuse  of  discretion.  Peo. 
V.  Loper,  159  Cal.  6,  112  P  720,  Ann 
Ca8l912B  1193:  State  v.  Crouch,  130 
Iowa  478,  107  NW  173.  Ignorance  of 
English  as  ground  for  a  new  trial 
see    supra    i    2669. 

'  [b]  Insanity  of  Juror. — Reversal 
cannot  be  had  in  a  homicide  case 
on  the  ground  that  a  Juror  was  in- 
sane, unless  the  decision  of  the  trial 
court  as  to  his  competency  was 
against  the  evidence  adduced.  West 
V.  State,    (Tex.  Cr.)   24  SW-  31. 

ao.  Turner  v.  State,  14  Ga.  421, 
40  SE  308;  Smith  v.  State,  16  G^.  A. 
299,    86    SE    207. 

31.  Colo. — Moore  v.  Feo.,  81  C!olo. 
336.   73   P  30. 

Ga. — Benford  v.  State,  18  Ga.  A. 
14,    88    SE   747. 

Kan.— State  v.  Smith,  74  Kan.  383, 
85  P  1020,  89  P  21. 

Ky. — ^Wendling  v.  Com..  148  Ky. 
587,   137  SW   205. 

Miss. — Dennis  v.  State,'  91  Miss. 
221,   44   S  825. 

Tex. — Sullenger  v.  State,  79  Tex. 
Cr.  98,  182  SW  1140  (ignorance  of 
English  language). 

Wash. — State  v.  Swafford,  88  Wash. 
659,    153    P    1056. 

[a]  lUiutrattonai — (1)  Where  a 
bill  of  exceptions  clearly  shows  that 
a  Juror  was  disqiftilifled  and  that  de- 
fendant properly  objected  and  pre- 
served the  question  by  proper  bill, 
the  court  of  criminal  appeals  cannot 
hold  that  the  trial  Judge  properly  ex- 
ercised his  discretion  in  holding  the 
Juror  qualified.  Sullenger  v.  State, 
79  Tex.  Cr.  98.  182  SW  1140.  (2) 
The  supreme  court  is  not  bound  by 
the  action  of  the.  trial  court  in  pass- 
ing upon  tbe  competency  of  a  Juror 
as  a  question  of  fact  and  refusing 
a  new  trial,  where  his  statement 
showing  bias  was  not  positively  de- 
nied, but  only  qualified  by.  an  ex- 
planation as  to  what  he  meant  by  un- 
equivocal words.  State  v.  Swafford, 
88  Wash.  669.  163  P  1056.  (3)  On  a 
prosecution  for  felony  a  Jury  were 
examined  op  their  voir  dire,  and  a 
continuance  was  granted  at  defend- 
ant's request,  on  the  indorsement  by 
the  district  attorney  of  the  name  of 
a  new  witness  on  the  information. 
The  Jury  were  discharged  but  imme- 
diately recalled  on  defendant's  ob- 
jecting, and  excused  till  the  day  of 
trial.  On  that  day  the  cause  was 
again  continued  for  over  a  month 
and  the  Jurors  were  discharged, 
and  on  the  day  of  trial  the 
jury  were  impaneled  anew.  It  was 
held  that  the  discharge  of  the  Jury 
was  an  ab^se  of  the  discretion  vest- 
ed In  the  trial  court  for  that  pur- 
nose.  Moore  V.  Peo.,  31  Colo.  336, 
73  P  30. 

[b]  Jnry  d*  medletato  Ilnffna.— 
The  exercise  of  the  discretion  of  a 
trial  court  in  acting  under  St.  (  2264 
(Russell  St.  !  3077),  providing  that 
Juries  de  medietate  linguoe  may  be 
directed  by  the  court,  is  subject  to 
review  on  appeal  for  abuse  of  dis- 
cretion. Wendling  v.  Com.,  148  Ky. 
587.   137   SW   205. 

3S.  State  v.  Fuller,  114  N.  C.  886, 
19    SB    797. 

33.  U.  S.— Moore  v.  U.  S.,  160  TT. 
S.   57,  14  set  26,  37  U  ed.  996. 

Ala.— Jarvls  v.  State,  188  Ala.  17, 
34   S   1026. 


Ark.— Cllne  v.  SUte,  61  Ark.  140, 
10  SW  226. 

Cal.— Peo.  V.  Mlteller,  168  Cal.  526. 
143  P  760;  Peo.  v.  Loper.  158  Cal. 
6,  112  P  720,  AnnC:asl912B  1193; 
Peo.  V.  Wlllard,  150  Cal.  543,  89  P 
124;  Peo.  v.  Love,  29  Cal.  A.  521.  157 
P  9;  Peo.  V.  Toutz,  26  Cal.  A.  440, 
147  P  222;  Peo.  v.  Wilson,  26  Cal.  A. 
336,  146  P  1048;  Peo.  v.  Louie  Dene. 
20  Cal.  A.  137,  128  P  339;  Peo.  V. 
Klempke,  19  Cal.  A.  672,  127  P  653; 
Peo.  V.  Kelly,  17  Ca.1.  A.  447,  120  P 
46;  Peo.  v.  Lederer,  17  C!al.  A  369, 
119  P  949;  Peo.  v.  Boyd,  16  Cal.  A. 
130,  116  P  323;  Peo.  v.  Drlggs,  14  Cal. 
A.  507,  112  P  577;  Peo.  v.  Edward^. 
14  Cal.  A.  128.  Ill  P  263;  Peo.  v. 
Leavens,  12  Cal.  A.  178,  106  P  1103; 
Peo.  v.  Brent,  11  Cal.  A.  674,  106  P 
110;  Peo.  V.  Hutchlngs,  8  Cal.  A  660. 
97  P  326. 

D.  C— Funk  V.  U.  S.,   16  App.   478. 

Fla. — Martin    v.    State,    68   Fla.    18, 

66  S  139;  Telfair  v.  State.  58  Fla. 
110,  60  S  573;  Hlsler  v.  SUte,  52  Fla. 
30.    42    S   692. 

Ga. — Dent  v.  SUte,  14  Ga.  A.  270, 
80  SE  548;  McClehdon  T.  State.  7 
Ga.  A.  784,  68  SB  337. 

Ida. — State  v.  Gallagher,  14  Ida. 
666,    94    P    581.  ' 

111. — Peo.  V.  Pfanschmidt,  262  ni. 
411,  104  NE  804:  Peo.  v.  Wlllltims, 
240  111.  633,-88  NE  1063. 

Ind. — Levi  v.  State.  182  Ind.  188. 
104  NE  765,  105  NE  898,  AnnCa.sl917A 
664;    Goodwin    v.    SUte,    96   Ind.    550. 

Iowa. — State  v.  Mulhollen,  173  Iowa 
242,   155   NW  252. 

Kan. — SUte  v.  Tawney,  1)3  Kan. 
603,    112   P   161. 

Ky. — Turner  v.  Com.,  80  SW  197, 
25  KyL   2161. 

La. — State  v.   Pullen,   130   La.   249, 

67  S  9Cr6;  SUte  V.  Fletcher,  127 
La.  602,  53  S  877;  State  v.  Davis. 
127  La.  263,  53  S  658;  SUte  V. 
Blount.  124  La. '202.  50  S  12;  State 
V.  Davis,  123  La.  133,  48  S  771;  SUte 
V.  Rambo,  117  La.  78,  41  S  359;  SUte 
v.  Feazell.  116  La.  264,  40  S  698. 

Mass.— Com.  v.  Buxton,  206  Mass. 
49,    91    NE    128. 

Minn. — State  v.  Virgens.  128  Minn. 
422,  15  NW  190;  SUte  ▼.  HJerpe,  109 
Minn.  270.  123  NW  474. 

Mo. — SUte  V.  Burgess,  193  SW 
821 

Mont. — SUte  V.  Hanlon.  38  Mont. 
557,    100  P  1035. 

Nebr. — Seele  v.  SUte.  85  Nebr.  109. 
122  NW  686;  Pumphrey  v.  SUte.  84 
Nebr.  636,  122  NW  19,  23  LRANS 
1023,  18  AnnCas  979. 

N.  J.— State  V.  Block,  70  N.  J.  L. 
398,   67  A  391. 

N.  T. — Peo.  V.  Dunbar  Contracting 
Co.,  216  N.  T.  416,  109  NE  664;  Peo. 
V.  Moy  He,  178  App.  Div.  396,  169 
NTS    303. 

N.  D.— SUte  V.  Otrey,  22  N.  D. 
128,  132  NW  367. 

Okl. — Edwards  v.  State.  9  Okl.  Cr. 
306,  131  P  956,  44  LRANS  701;  Mor- 
ris V.  Terr.,  1  Okl.  Cr.  617,  99  P 
760,  101  P  111. 

Or. — State  v.  Morris,  68.  Or.  397, 
114  P  476;  State  v.  Blodgett,  50  Or. 
329,    92    P    820. 

S.  C. — SUte  V.  Brown,  101  S.  C. 
404.  85  SB  957:  State  v.  Avant.  86 
S.  C.  570.  67  SE  908:  State  v.  Clark. 
85  S.  C.  273.  87  SE  300:  State  v. 
McDanlel.  68  S.  C.  804.  47  SE  384.  102 
AmSR  661;  State  v.  Lindsey,  68 
S.  C.   276,   47  SE  389. 

S.  D. — State  v.  Stumbaugh.  28  S. 
D.  60.  132  NW  666:  State  v.  Mate- 
Jousky,  22  S.  D.  SO,  116  NW  96:  State 
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ings  of  the  trial  court  on  the  relevancy  of  evidencei** 
especially  with  respect  to  its  remoteness.''  Simi- 
larly, the  trial  court's  rulings  on  the  admissibility 
of  circumstantial  evidence  are  treated  with  great 
respect,"  and  the  general  role  applies  with  peculiar 
force  to  the  reception  or  rejection  of  testimony 
given  at  prior  proceedings,  the  testimony  of  children, 
opinion  evidence,  and  evidence  of  admissions  and 
confessions,  the  admissihility  of  all  of  which  depends 
on  the  determination  of  preliminary  matters.*^.  The 
rule  applies  also  to  mlings  on  applications  to  take 
depositions,'*  on  motions  to  strike  evidence,"*  and  on 
the  mode  and  procedure  by  which  testimony  is  elio- 


V.    Kapellno.    20    S.    D.    691,    108    NW 
3SS. 

Tex. — Sorrell  v.  State,  74  Tex.  Cr. 
505.  168  SW  299;  Lee  v.  State.  67 
Tex.  Cr.  137.  148  SW  706;  Hubbard 
V.  State,  <Cr.)  147  SW  260:  Bailey 
▼.  State,  63  Tex.  Cr.  584.  141  SW  224; 
Allen  V.  State,  62  Tex.  Cr.  501,  1ST 
SW  1133;  Potts  V.  State,  56  -Tex. 
Cr.  39,  118  SW  535;  Reyes  v.  State. 
55  Tex.  Cr.  422,  117  SW  162;  Jones 
V.  State.  60  Tex.  Cr.  194,  96  SW 
1044. 

Vt.— State  V.  Doherty,  72  Vt.  381, 
48   A   668.    82   AmSR   961. 

W.  Va. — State  v.  Clark,  64  W.  Va. 
(25.   63   SB   402. 

Wis.— TaraslnBki  ▼.  SUte,  146  Wifl. 
508,  131  NW  889;  Smith  v.  State. 
145  Wis.  612.  130  NW  461;  Spick  v. 
State,  140  Wis.  104,  IZl  NW  664: 
Schwantes  v.  State,  1Z7  Wis.  160,  106 
NW  237;  Steward  v.  Stete,  124  Wis. 
(23.   102  NW  1079,  4  AnnCas  389. 

Ont. — 'Rag.  V.  Andrews,  12  Ont. 
184. 

[a]  ■tatenant  by  defmdMit, — (1) 
The  trial  Judge's  ruling  on  a  request 
for-permlsslon  to  make  an  additional 
statement  will  not  be  disturbed,  in 
the  absence  of  a  clear  abuse  of  dis- 
cretion. Handy  v.  State,  16  Qa.  A. 
341,  85  SB  351.  (2)  The  trial  court's 
exercise  of  discretion  In  the  matter 
of  permitting  counsel  for  accused  to 
question  him  while  he  is  making  his 
statement  will  not  be  disturbed,  ex- 
cept In  case  of  manifest  abuse.  Whit- 
ley T.  State,  14  Oa.  A.  677,  81  SB 
797. 

[b1  anpeaclmieiit  of  wltneaaes. — 
A  ruling  of  a  trial  court,  within  its 
discretion,  based  on  the  tone  and 
manner  of  a  witness  sought  to  be  im- 
peached, in  testifying  to  the  number 
of  steps  taken  in  a  threatening  man- 
ner by  deceased  toward  defendant, 
and  recognlxing  as  a  material  con- 
tradiction the  difference  between  a 
"couple  or*  steps  as  testified  to  on 
the  preliminary  examination,  and 
"three  or  four"  steps  as  testified  to 
on  the  trial,  will  not  be  disturbed. 
State  V.  Bartmess,  33  Or.  110,  54  P 
167.  As  to  Impeachment  by  cross- 
examination  see  infra  i  3584. 

tc]  AKxaemant  •■  to  what  evldMioe 
wlU  1M  WMd. — The  court,  on  appeal, 
will  not  question  the  correctness  of 
ihe  finding  of  the  trial  court,  based 
on  conflicting  evidence,  that  the  coun- 
ty attorney  agreed  not  to  use  any 
testimony  save  that  of  which  he 
wnuld  give  defendant  notice.  State  v. 
McClain.  130  Iowa  73,  106  NW  376. 

fd]  btimiaatlon  of  wltaeni,^ — 
Where  accused's  claim  on  appeal  that 
a  ■witness  wad  intimidated  by  the 
sheriff  Is  met  by  counter  affldavlts. 
the  trial  court's  findings  thereon  will 
not  be  disturbed.  State  v.  Phillips, 
(Iowa)    89  NW  1092. 

rel  ▼•MUct  oi\  former  titaL — ^Al- 
thoiifrh  It  would  have  been  better  for 
the  court  to  have  concealed  the  ver- 
dict of  the  Jury  which  had  formerly 
convicted  defendant,  nnd  which  ap- 
peared upon  the  Indictment  which 
was  Introduced  in  evidence,  still  to 
do  this  or  to  decline  was  a  matter  of 
ili!=<-retion  on  the  part  of  the  trial 
Judge,  and  was  not  abused,  where  the 
court  cautioned  the  Jury  that  they 
were  to  be  gTjlded  only  by  the  evi- 
dence. Crawford  v.  State,  4  Ga.  A. 
in  C.  J.— 16] 


789.  62  SB  601 

,  [f]  VxotaottoB  ttma.  snxvla*^ — 
Assuming  that  the  court  may  protect 
a  defendant  from  an  unfair  disadvan- 
tage by  excluding  competent  testi- 
mony for  the  state,  of  which  defend- 
ant had  no  previous  notice,  the  re- 
fusal of  such  protection  is  not  ground 
.for  reversal  in  the  absence  of  mani- 
fest abuse  of  discretion.  State  v. 
Matejousky,  22  S.  D.  SO,  116  NW 
96. 

ta^n  OB  evUeao*  m  nonad  for 
Mm  trial  see  supra  ii   2643-2645. 

BscMrtlOB  of  avldeacei 
Generally  see  supra  i|  2112-3193. 
Review  of  generally  see  Appeal  and 

Brror  I  2785. 

a*.  D.  C— Partridge  v.  U.  S.,  89 
App.  671,  AnnCasl917D  622. 

La. — State  v.  Perloux,  107  La.  601, 
31   S   1016. 

Mont. — State  v.  Hanlon,  38  Mont. 
657,  100  P  1035. 

S.  C. — Stote  V.  Brown,  101  S.  C. 
404,  86  SB  957. 

Wis.-'-Bpick  V.  SUte,  140  Wis.  104, 
121  NW  664. 

[a]  XBteat.— Whether  evidence  in- 
troduced to  show  guilty  Intent  on 
the  part  of  accused  could  reasonably 
be  considered  as  tending  to  prove 
such  Intent  is  largely  a  matter  of 
judgment,  and  the  ruling  of  the  trial 
court  will  not  be  disturbed  in  the 
absence  of  manifest  error.  Partridge 
v.  U.  S.,  39  App.  (D.  C.)  671,  Ann 
Casl917D  622^  Smith  v.  State,  145 
Wis.    612,   130   NW   461. 

.35.  Cal. — Peo.  v.  Loper,  159  Cal.  6,' 
112  P  720.  AnnCasl912B  1193. 

Mass. — Com.  v.  Kyne,  162  Mass. 
146.  38  NB  362. 

Me. — State  v.  Albanes,  109  Me.  199. 
83   A   548. 

N.  H.— State  v.  Wren,  77  N.  H. 
361,  92  A  170;  State  v.  Danforth.  73 
N.  H.  215,  60  A  839,  111  AmSR  600. 
6  AnnCas   657. 

S.  C. — State  V.  McDaniel,  68  S.  C. 
304,   47  SB  384,   102  AmSR  661. 

S.  D. — State  V.  Kapelino,  20  S.  D. 
591,   108  NW  335. 

Vt. — Stote  V.  Bean,  77  Vt  S84,  60 
A  807;  State  V.  Doherty,  72  Vt.  381, 
48    A   658,    82    AmSR    961. 

"As.  the  admlBslblllty  of  the  evi- 
dence Itself  must  rest  largely  in  the 
sound  discretion  of  the  trial  court, 
so  must  the  extent  to  which  the  in- 
vestigation of  collateral  Issues  aris- 
ing thereon  may  go  be  lodged  in  its 
discretion,  and  Its  action  will  not  be 
reviewed  except  where  its  discretion- 
ary power  has  been  manifestly 
abused."  State  v.  Hanlon,  38  Mont. 
557.    580.    100    P    1035. 

[al  XUvstratloBS. — In  the  absence 
of  abuse  of  discretion  the  appellate 
court  will  not  disturb  the  trial  court's 
ruling  on  the  admissibility  of:  (1) 
Evidence  of  defendant's  Insanity  long 
prior  to  the  homicide  for  which  he  is 
being  tried.  Peo,  v.  Loper,  159  Cal.  6. 
112  P  720,  AnnCaRl912B  1193.  (2) 
Evidence  of  remarks  of  defendant  in 
the  nature  of  admissions.  Com.  v. 
Kyne,  162  Mass.  146,  38  NE  362.  (3) 
Evidence  on  an  issue  as  to  accused's 
good  reputation,  the  question  being 
relevant  or  irrelevant  in  point  of  re- 
moteness In  time.  State  v.  Albanes, 
109  Me.  199,  83  A  548. 

[b]  Bss  gssta  is  peculiarly  within 
the  rule  stated  in  the  text.    Com.  v. 


ited.*"  But  the  discretion  of  the  trial  court  in  the 
matter  of  the  reception  of  evidence  is  neither  arbi- 
trary nor  absolute,  and  is  reviewable  for  abnse.*^  It 
is  within  the  trial  court's  discretion  to  grant  the 
jury's  request  to  have  the  stenographer's  notes  of 
the  testimony  read  to  them,*^  or  to  issue  or  refuse 
to  issue  a  subpoena  duces  tecum.*' 

[i  3582]  (2)  Competency.  Rulings  of  the  trial 
court  on  the  competency  of  witnesses  will  not  be 
disturbed  in  the  absence  of  abuse  of  discretion.** 
Accordingly  the  finding  of  the  trial  court  is  usually 
conclusive  of  the  question  of  the  capacity  of  a  wit- 
ness as  affected  by  his  tender  age,*^  «r  by  his  men- 

Trefethen,  157  Mass.  180,  31  NE  961, 
24  LRA  235;  Stote  v.  Causer,  87  S. 
C.  516,  70  SB  161;  Stote  v.  McDaniel, 
68  S.  C.  304,  47  SB  884,  102  AlnSR 
661;  State  v.  Kapelino,  20  B.  D.  591, 
108  NW  386;  Johnson  v.  State,  129 
Wis.  146,  108  NW  66,  6  LRANS  809, 
9  AnnCas  923. 

38.  Qoode  V.  Stote,  60  Fla.  45,  89 
S    461. 

87.     See  infra  }  8582. 

38.  State  V.  Wetter,  11  Ida.  433. 
83  P  341.  And  see  generally  Appeal 
and  Brror  {  2770. 

38.  Ala.— AUen  v.  Stote,  8  Ala.  A. 
228,   62   S   971. 

Ariz. — Talley  v.  State,  18  Aria.  809, 
159  P  59. 

Ark.— Bell  v.  Stote,  120  Ark.  680. 
180  SW  186. 

Cal. — Peo.  V.  Cowley,  7  Cal.  A.  501. 
94   P   866. 

Conn. — State  v.  Pecciulls,  84  Conn. 
162,  79  A  75. 

D.  C. — De  Forest  v.  U.  S..  11  App. 
458. 

^  Fla. — Kersey  v.  Stote,  74  S  988: 
I^utnal  V.  Stote,  66  Fla.  86,  47  S 
864;  Thompson  v.  State,  66  Fla.  189. 
46  S  842. 

Ida. — State  v.  Bouchard,  87  Ida. 
500,    149    P   464. 

Me. — State  v.  Orondin,  113  Me.  479. 
94  A  94J. 

N.  J. — Stote  v.  MandevlUe,  88  N.  J. 
L.  418,  98  A  398  [aff  89  N.  J.  L. 
228,  98  A  398];  State  v.  Hummer. 
73  N.  J.  L.  714,  65  A  249  [aff  72 
N.  J.  L.   328,   62  A  388,  and  reh  den 


67    A    2941. 

N.  Y.— Peo.  v.  Moy  He,  178  App. 
Div.    396,   159   NTS   308. 

[a]  On  cross-examlTiattoB  of  a 
witness,  a  ruling  of  the  trial  court 
refusing  to  strike  out  an  answer  to 
a  question  which  was  not  objected  to 
will  not  be  reversed,  except  for  abuse 
of  discretion.  Seele  v.  State,  85  Nebr. 
109,  122  NW  686. 

■•view  of  KttOiag  of  evldeBoa  rraa- 
•rallr  see  Appeal  and  Error   J   2795. 

SteiUac  svldSBOs  in  orimlnal  casss 
g«a«rally  see  supra  {  2203. 

40.  See   infra   t<    3583-3585. 

41.  Peo.  V.  Ballard,  1  Cal.  A.  222, 
81  P  1040:  Ausmus  v.  Peo.,  47  Colo. 
167,  107  P  204,  19  AnnCas  491;  Com. 
v.  Trefethen,  157  Mass.  180,  81  NB 
961.  24  LRA  235;  State  v.  Hanlon,  38 
Mont.    557.    100   P    1035. 

[a]  Prior  OsoIarsttoB  as  showlar 
intSBt. — The  discretion  of  the  Judge 
presiding  at  the  trial  as  to  the  ad- 
mission or  rejection  of  evidence  of 
prior  declarations  as  showing  intent 
Is  not  an  absolute  one,  and  the  exer- 
cise of  It  when  the  facts  appear  may 
in  a  proper  case  be  reviewed.  Com.  v. 
Trefethen.  157  Mass.  180,  31  NB  961, 
24    LRA    235. 

42.  Barton  v.  State,  72  Fla.  408, 
73    S    230. 

43.  Ro'bbins  ,  V.  Stote,  IS  Ala.  A. 
167,  69  S  297. 

44.  Frasier  V.  State,  143  Ga.  322. 
85  SE  124;  State  v.  Merrick,  172  N. 
C.  870.  90  SE  257;  Adams  v.  State,  6 
Okl.  Cr.   347,   114  P  347. 

40.  Ala.— Wade  v.  Stote,  50  Ala. 
164. 

Ark. — Crosby  v.  State.  93  Ark.  156, 
124   SW   781,    137   AmSR   80. 

Cal. — Peo.  V.  Lopez.  33  Cal.  A.  530. 
165  P  722;  Peo.  v.  Holloway,  28  Cal. 
A.  214,  161  P  976;  Peo.  v,  Dunlop,  27 
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tal  status  as  dependent  upon  any  other  caose.^ 
Similarly,  it  is  peculiarly  the  province  of  the  trial, 
as  distinguished  from  the  appellate,  court  to  pass 
on  the  preliminary  proofs  essential  to  the  admission 


of  certain  kinds  of  evidence,^'  such  as  evidence  re- 
ceived in  prior '  proceeding's,*'  dying  declarations," 
and   secondary   evidence  generally,'"   confessions,'* 


Cal.  A.  460,  160  P  S8»:  Peo.  v.  Har- 
den. 24  Cal.  A.  522.  141  P  1075; 
Peo.  V.  Harrison,  18  Cal.  A.  288,  123 
P  200;  Peo.  v.  Gregory,  8  Cal.  A.  738, 
97  P  912;  Peo.  v.  Collins,  6  Cal.  A. 
654,    91    F    168. 

Fla.— Clinton  v.  State,  63  Fla.  98, 
43  S  312,  12  AnnCas  ISO;  Qrlffln  v. 
State,    48    Fla.    42,    37    S    209. 

Ga. — Holden  v.  State,  144  Ga.  838, 
87  SE  27;  Fraster  v.  State.  143  Ga. 
322,  85  SE  124:  Richardson  v.  State, 
141  Ga.  782,  82  SB  134:  Toung  v. 
SUte,  126  Ga.  684,  64  SE  82;  Beebe 
V.  State,  124  Ga.  775,  53  SE  99; 
Polk  V.  State,  19  Ga.  A.  332,  91  SE 
439;  Rogers  V.  State,  11  Ga.  A.  814, 
76    SE    366. 

Ind. — Tyrrel  v.  State,  177'  Ind.  14, 
97  NE  14. 

Iowa. — State  v.  Meyer,  135  Iowa 
6D7,  lis  NW  322,  124  AmSR  291,  14 
AnnCas  1. 

La. — State  v.  William,  ISO  lia.  280, 
57    S    927. 

Mass. — Com.  v.  Marshall,  211  Mass. 
86.    97    NE   632. 

Minn. — SUte  v.  Findltnc,  123  Minn. 
413,   144  NW  142,  49  LRANS  449. 

Miss. — Peters  v.  State,  106  Miss. 
333,    63   8  666. 

Mo. — State  v.  Headley,  224  Mo.  177, 
123  SW  677;  State  v.  Jeffries,  210 
Mo.  302,  109  SW  614,  14  AnnCas  624; 
State  T.  Prather,  136  Mo.  20,  37  SW 
806. 

N.  J. — State  V.  Lodico,  88  N.  J.  L. 
394,  96  A  626;  State  T.  Labrlola,  76 
N.  3.  L.  483,  67  A  386;  State  v.  Baum, 
64    N.    J.    L.    410,    45    A    806. 

N.  M. — State  v.  Armijo,  18  N.  M. 
262,    136   P   665. 

N.  C— State  v.  Merrick,  172  N.  C. 
«70,  90  SE  257;  State  v.  Pitt,  168 
N.  C.  268,  80  SE  1060,  AnnCa8l916C 
422;  State  v.  Finger,  131  N.  C.  781. 
42  SE  820;  State  v.  Manuel,  64  N. 
C.  601. 

N.  D.— State  v.  Werner,  16  N.  D. 
88,   111  NW  60. 

Old.— SeiKler  V.  State,  11  Okl.  Cr. 
ISl,  145  P  S08. 

Or. — State  v.  Jetasen,  70  Or.  166, 
140  P  740. 

Tex. — Bell  V.  State,  (Cr.)  190  SW 
732;  DouRlaB  v.  State,  73  Tex.  Cr, 
S86,  166  SW  933;  McCormlck  v.  State. 
82  Tex.  Cr.  493,  108  SW  669;  Freasler 
V.  State,  (Cr.)  84  SW  860;  Johnson 
V.  State.  1  Tex.  A.  609. 

Utah. — State  v.  Macmillan,  46  Utah 
19,  146  P  833;  State  v.  Morasco,  42 
Utah  6.  128  P  671. 

Wash. — State  v.  Smith,  95  Wash. 
271,  163  P  769;  State  v.  Myrberg,  66 
Wash.    384.    106    P  622. 

Wis. — Robinson  v.  State,  143  Wis. 
205,   126   NW   750. 

[a]  ■txUdBff  tastlmOBT, — Permit- 
ting a  child  to  testify  preliminarily, 
and  then  directing  the  jury  to  dis- 
regard such  testimony,  was  not  an 
abuse  of  discretion,  where  no  sub- 
stantial rights  of  accused  were  in- 
juriously affected  thereby.  Chancey 
V.  State,  68  Fla.  93.  66  8  480. 

46.  U.  S.— Wheeler  v.  U.  S.,  169 
V.  8.  623,  16  set  93.  40  L.  ed.  244. 

Ind. — Batterson  v.  State,  63  Ind. 
621. 

Minn. — State  v.  Levy,  23  Minn.  104, 
28  AmR  678. 

Mo. — State  ▼.  Scanlan.  58  Mo.  204. 

N.  H. — State  v.  Tetrault,  95  A 
669. 

N.  C. — State  V.  Tate,  169  N.  C.  373. 
86  SE  383;  State  v.  Edwards.  79 
N.   C.   648. 

Okl.— Milllgan  v.  Terr.,  2  Okl.  164, 
37  P  1059;  Adams  v.  State,  5  Okl. 
Cr.    347,    114    P    347. 

Tex. — ^Lanier  v.  State,  79  Tex.  Cr. 
55,  182  SW  451;  Hubbard  v.  State. 
(Cr.)  147  SW  260;  Ake  v.  State,  6 
Tex.    A.    398,    32    AmR    586. 

47.  Cal. — Peo.   v.   Mayne.   118   Cal. 


516,  50  P  664,  62  AmSR  256;  Peo. 
V.  Love,  29  Cal.  A.  521.  167  P  9. 

Iowa. — State  v.  Mulhollen,  173  Iowa 
242,  155  NW  252;  State  v.  Watkins, 
147  Iowa  566,  126  NW  691. 

Minn. — State  v.  Vlrgens,  128  Minn. 
422,  151  NW  190. 

Mont.-T-State  v.  Crean,  43  Mont.  47, 
114  P  603,  AnnCa8l912C  424. 

Nev. — State  v.  Hancock,  28  Nev. 
300,  82  P  96,   6  AnnCras  1020. 

Or. — State  v.  Moore,  32  Or.  66,  48 
P   468. 

Vt.— State  V.  Mu««y.  87  Vt.  267,  88 
A   896. 

[a]  mmrtBattoiM.— In  the  absence 
of  abuse  the  appellate  court  will  not 
review  the  conclusion  of  the  trial 
court  as  to  the  aufflciency  of  the 
proofs  essential  to  the  admission  of: 
(1)  Corporation  records  and  books. 
State  V.  Vlrgens,  128  Minn.  422,  151 
NW  190.  (2)  An  entry  in  a  family  Bi- 
ble that  appears  to  have  been  chang- 
ed. Peo.  V.  Mayne,  118  Cal.  516,  50  P 
654,  62  AmSR  266.  (3)  Reputation  of 
alleged  bawdyhouse.  State  v.  Mulhol- 
len, 173  Iowa  242,  155  NW  252.  (4) 
Testimony  of  a  woman  claimed  by 
defendant  to  be  his  wife,  as  depend- 
ent on  the  fact  of  the  marriage.  State 
V.  Watkins,  147  Iowa  566,  126  NW 
691;  State  v.  Hancock,  28  Nev.  300,  82 
P  95,  6  AnnCas  1020.  (6)  Testimony 
claimed  by  defendant  to  be  in  breach 
of  marital  confidence.  State  v.  Mui- 
ly,  87  Vt.  267.  88  A  895.  (6)  Evidence 
of  declarations  or  acts  of  conspira- 
tors as  dependent  on  proof  of  con- 
spiracy. State  V.  Dula,  61  N.  C.  437; 
State  V.  Moore,  32  Or.  65,  48  P  468. 

(7)  Telephone  messages.  Peo.  v. 
Dunbar  Contracting  Co.,  216  N.  T. 
416,    109    NE   554    [aff   166  App.    Div. 

59,  151   NTS   164,    32   N.   T.   (Jr.   286]. 

(8)  Photographs.  Com.  v.  Morgan, 
169  Mass.  376.  34  NE  468;  Morris  v. 
Terr.,  1  Okl.  <5r.  617,  99  P  760,  101  P 
111;    State    v.    Stumbaugh,    28    8.    D. 

60,  132  NW  666.  (9)  Threats  made 
by  deceased  against  defendant.  State 
v.  Davis,  127  La.  263,  63  S  658;  State 
v."  Golden,  113  La.  791,  37  S  757; 
State  V.  Perioux.  107  La.  601,  31  S 
1016.  (10)  On  a  prosecution  for 
rape,  whether  the  features  of  a  child 
born  to  prosecutrix  are'  sufficiently 
developed  to  authorise  Its  use  by 
comparison  with  defendant,  as  evi- 
dence on  the,  Issue  of  paternity,  is 
purely  a  question  of  fact  State  v. 
Danforth,  73  N.  H.  215,  60  A  839, 
111   AmSR    600,    6   AnnCas    567. 

48.  Cal. — Peo.  v.. Mueller,  168  Cal. 
526,  143  P  760;  Peo.  v.  Lewandowski, 
143  Cal.  674,  77  P  467;  Peo.  v.  Wil- 
son, 26  Cal.  A.  336,  146  P  1048; 
Peo.  V.  Louie  Dene,  20  Cal.  A.  137, 
128  P  339;  Peo.  v.  Lederer,  17  C^al.  A. 
369,  119  P  949:  Peo.  v.  Boyd,  16  Cal. 
A.  130,  116  P  323;  Peo.  v.  Edwards, 
14  Cal.  A.  128,  111  P  263;  Peo.  v. 
Leavens,  12  Cal.  A.  178,  106  P.  1103; 
Peo.  v.  Ballard.  1  C^I.  A.  222,  81 
P  1040. 

Co\o. — Toung  V.  Peo.,  S4  Colo.  293, 
130   P   1011. 

Oa. — Robinson  v.  State,  128  Oa. 
264,   67   SE  315. 

Ind. — Levi  v.  State,  182  Ind.  188, 
104  NE  765,  105  NE  898,  AnnCasl917A 
664;  Wilson  v.  State,  175  Ind.  458, 
93    NE    609. 

N.  Y. — Peo.  v.  Bruno,  220  N.  T. 
702,  116  NE  1004. 

[a]  Svideno*  McetTM  on  vraltiat- 
aaiy  hsarlng '  Under  a  statute  au- 
thorising the  reception  of  depositions 
taken  at  the  preliminary  hearing, 
where  with  the  exercise  of  due  dili- 
gence the  witnesses  cannot  be  found 
In  the  state,  the  action  of  the  trial 
court  in  receiving  such  a  deposition 
on  proof  of  merely  perfunctory  efforts 
to  And  the  witness  will  not  be  sus- 


tained. Peo.  V.  Ballard,  1  Cal.  A.  222. 
81  P  1040. 

49.  Fogg  v.  State.  81  Ark.  417, 
99  SW  537;  Williams  v.  State,  168 
Ind.  87.  79  NE  1079;  State  v.  Crean. 
43  Mont.  47,  114  P  603,  AnnCasl912C 
424;  State  v.  Shapiro,  89  N.  J.  L. 
319,    98   A    437. 

60.  Com.  v.  Morrell,  99  Mass.  542: 
Peo.  V.  Dolan,  186  N.  Y-  4.  78  NE 
569,  116  AmSR  521,  9  AnnCas  453 
[rev  111  App.  Div.  600,  97  NTS 
929]. 

Best  sad  s«ooBd«7  evldMMe  i* 
orlmlnal  omms  generally  see  supra  {{ 
1202—1220 

61.  Ala. — Bonner  v.  State,  56  Ala. 
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Ark.— Hall  v.  State,  126  Ark.  263, 
188  SW  801;  Greenwood  v.  State. 
107   Ark.    568,    166    SW    427. 

Cal.— Peo.  V.  Oliveria,  127  CSil.  376. 

59  P  772;  Peo.  v.  Tugwell,  28  Cal.  A. 
348,  162  P  740;  Peo.  v.  Warren,  12 
Cal.  A.  730,  108  P  726. 

Colo. — Flncher  v.  Peo.,  26  Colo.  169, 
66  P  902. 

Conn. — State  v.  Cross,  72  0>nn.  722, 
46  A  148. 

D.  C. — Travers  v.  U.  8.,  6  App. 
450;    Hardy    v.    U.    S.,    S   App.  35. 

Fla.— Kersey  v.  State,  74  S  983; 
Thomas  v.  State,  <58  Fla.  122,  51  S 
410;  Holland  v.  State,  39  Fla.  178. 
22    8    298. 

Ga— Mitchell  V.  State,  79  Oa.  730, 
5    SE    130. 

Ind. — Thurman  v.  State,  169  Ind. 
240,  82  NE  64;  Hauk  v.  State,  148 
Ind.    238,    46    NE  127,    47    NE   465. 

Iowa. — State  v.  Storms,  113  Iowa 
385,   85   NW   610,   86  AmSR  380. 

La. — State   v.   Woods,   124   La.    788. 

60  S  671;  State  v.  Porteau,  62  L>a. 
Ann.  476,  26  S  993;  State  v.  Bartley. 
34  La.  Ann.  147;  State  v.  Avery,  SI 
La.   Ann.   181. 

Me. — State  v.  Orover,  96  Me.  S6S. 
62    A    767. 

Md. — McCleary  v.  State,  122  Md. 
394,   89  A  1100. 

Mass. — Com.  v.  Bond,  170  Mass.  41, 
48  NE  756;  Com.  v.  Piper,  120  Masa. 
186. 

Minn. — State  v.  Holden,  42  Minn. 
350.    44    NW    123. 

Mo. — State  V.  Hopkirk,  84  Mo.   278. 

Hont. — State  v.  Berberick,  38  Mont. 
423,  100  P  209,  16  AnnCas  1077. 

N.  J.— State  v.  Dolan,  86  N.  J.  Z.. 
192,  90  A  1034;  State  v.  Kwlatkowskl. 
83  N.  J.  L.  660,  86  A  209;  State  v. 
Zeller,  77  N.  J.  L.  619.  73  A  498; 
State  V.  Mc(iueen.  69  N.  J.  L.  622, 
56  A  1006;  Roesel  v.  State,  62  N.  J. 
L.   216,    41    A   408. 

N.  M.— State  v.  Armijo,  18  N.  M. 
262,   136   P   656. 

N.  Y. — Peo.  V.  Trybus,  219  N.  T. 
18,  113  NE  538;  Peo.  v.  Roach.  215 
N.  Y.  692,  109  NB  618,  AnnOsltlTA 
410. 

N.  C— State  v.  (Christy,  170  N.  C. 
772,  87  SE  499;  State  v.  Page.  127 
N.  C.  612.  37  SE  66;  State  v.  Efler. 
86  N.  C.  686;  State  v.  Vann,  82  N.  C. 
631. 

Or. — State  v.  Morris.  83  Or.  4  29, 
163  P  567;  State  v.  Seymour,  66  Or. 
123,  134  F  7;  State  v,  Spanos,  66  Or. 
118,  134  P  6;  State  v.  Humphrey. 
83  Or.  540,  128  P  824;  State  v.  Blod- 
jtett,  50  Or.  329,  92  P  820;  State  v. 
Rogoway,  45  Or.  601,  78  P  987.  81  P 
234,  2  AnnCas  431. 

Pa.— Fife  V.  Com.,   29  Pa.   429. 

S.  C. — State  V.  Henderson.  74  S.  C. 
477.  66  SE  117;  State  v.  Cannon.  49 
S.   C.    550,    27    SE    526. 

a.  D.— State  v.  Allison,  24  S.  r>. 
622.   124    NW   747.  ,^^ 

Tex.— Ward  v.  State,  (Cr.)  146  SVr 
931;  Payne  v.  State,  66  Tex.  Cr.  29R. 
148  .SW  171;  Maxey  v.  State,  66  Tex. 
Cr.  234,  146  SW  952. 


B\>r  Urtar  owms,  Osrstopusats  and  eluuves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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evidence  of  experimentB,'*  and  opinions  of  experts  ** 
or  nonexperts,**  and  opinions  as  to  the  general  repu- 
tation of  a  witness  for  truth  and  veracity.'"  In  so 
far  as  the  competency  of  witnesses  depends  on  the 
indorsement  of  their  names  on  the  indictment  or 
information,  the  trial  court  has  a  very  large  discre- 
tion, and  ordinarily  no  review  can  be  had  either  of 


the  reception  of  the  testimony  of  a  witness  whose 
name  is  not  so  indorsed  "*  or  of  the  allowance  of  the 
indorsement  of  additional  witnesses.'^ 

[$  3583] .  (S)  Order  of  Proof.  The  order  in 
which  evidence  is  admitted  is  discretionary  with  the 
trial  court,  and  usnaUy  its  action  in  this  reg^d  is 
conclusive.'*    This  rule  covers  the  admission  of  evi- 


Vt— SUte  V.  Day.  B5  Vt.  BIO. 

Wl8.— Taniainski  v.  State.  146  Wl«. 
SOS,  111  NW  889;  Roascsyniala  v. 
State,  125  Wis.   414.  104  NW  113. 

[a]  Wbst  ooaatltatMi  faar  ox  hop* 
is  a  matter  of  law  whlcli  may  be 
reviewed.  Whether  such  fear  or 
hope  existed  in  the  particular  case 
Is  a  question  of  fact  which  cannot 
be  reviewed.  Stato  v.  Bur^rwyn,  87 
N.  C.  572;  State  v.  Davis,  68  N.  C 
578. 

[b]  Wlutt  couUtstaa  iinvzopar  bu 
iBsaoe. — ^What  circumstances  consti- 
tute Improper  influence  sufflcient  to 
exclude  a  confession  is  a  question  of 
law  and  is  reviewable.  Thomas  v. 
State.  58  Fla.  122,  51  S  410;  Holland 
V.  State,  39   Fla.  178,  22  S  298. 

[cl  Abnaa  of  diMS«tioii<— The  de- 
termination of  the  trial  court  is  re- 
Tlevable  where  manifest  error  has 
been  committed.  State  v.  Garrison, 
S»  Or.  440.  117  P  «67. 

[d]  la  V«w  Jsner,  where  a  con- 
victed person  brings  up  with  his 
writ  of  error  the  entire  proceedings 
and  claims  injury  by  the  admission 
in  evidence  of  a  statement  tending 
to  prove  rullt,  the  revtewlna  court 
must  consider  the  evidence  laid  be- 
fore the  trial  court  and  its  finding  of 
facts  thereon.  State  v.  Toung,  67  N. 
J.  L.   223.   51    A   939. 

[e]  la  WaahlagtOB,  under  2  Bal- 
llnger  Codes  *  St.  Annot.  }  6942 
(Pierce  Code  {  2168),  providing  that 
the  confession  of  a  defendant  made 
under  inducements,  with  all  the  cir- 
cnmstances.  may  be  given  as  evi- 
dence against  him,  except  when  made 
under  the  influence  of  threats,  the 
conclusion  of  the  court  as  to  wheth- 
er the  confession  was  voluntary  or 
whether  It  was  procured  by  threats 
is  reviewable  as  any  other  question 
of  law  or  fact  passed  on  by  the  court. 
Sute  V.  Barker,  56  Wash.  510,  106 
P  183. 

[(]  la  TMff*  OotausMa  it  seems 
that  the  trial  court's  determination 
on  conflicting  evidence  as  to  the  vol- 
untary character  of  a  confession  is 
conclusive,  but  not  otherwise.  Rex 
T.  De  Mesqulto,  21  B.  C.  624;  Rex 
V.  Lai   Ping.    11    B.    C.    102. 

SB.  Martin  v.  State.  6S  Fla.  18, 
U  S  139;  Danson  v.  State,  62  Fla. 
29,  56  S  677;  Adams  v.  State,  56 
Fla.  1,  46  S  152;  Hlsler  v.  State,  52 
Fla.  30,  42  S  692;  Alford  v.  State, 
47  Fla.  1,  S6  S  4S6;  McClendon  v. 
State.  7  Oa.  A.  784,  68  SB  331;  Com. 
V.  Buxton,  205  Mass.  49,  91  NB  128; 
State  V.  Avant,  85  S.  C.  570,  67  SE 
>08.    And  see  generally  supra  i  1094. 

[a]  UtastratlOB. — In  a  murder 
trial  the  admissibility  of  testimony 
regarding  certain  tests  of  hearing 
and  sight  made  by  the  witness  sev- 
eral months  after  the  homicide,  ob- 
jected to  on  account  of  dissimilarity 
of  conditions,  was  within  the  trial 
court's  discretion.  State  v.  Avant, 
a  8.  C.    670,    67    SE    908. 

[b]  Abna*  of  dlsoretloii. — Simi- 
larity of  conditions  under  which  the 
original  'and  the  experimental  result 
occurred  must  be  shown,  else  the 
nillng  of  the  trial  court  in  admitting 
the  evidence  is  reviewable  and  may 
be  ground  for  reversal.  Hlsler  v. 
State,  52  Fla.   30,   42  S  692. 

Sa;  Ark. — Green  v.  State,  64  Ark. 
iM,  43  SW  973. 

Cal. — Peo.  v.  Goldsworthy,  130  Cal. 
WO.  62  P  1074;  Peo.  v.  Touts,  26 
Cal.  A  440,  147  P  222. 

Colo. — ^Ausmus  V.  Feo..  47  Colo.  167, 
107  P  204,  19  AnnCas  491. 

D.  C— Hamilton  v.  U.  S.,  28  App. 
U:;  Bradley  v.  District  of  Columbia, 


20  App.  169;  Horton  v.  U.  S.,  15  App. 
310. 

Fla.— TuIIy  V.  State,  69  Fla.  662, 
68  S  934 

111.— Peo.  V.  Jennings,  252  III.  534, 
96    NE    1077,    43    LRA?^   1206. 

Mass. — Com.  v.  Spencer,  212  Mass. 
438,   99   NE   266,   AnnCasl913D   562. 

Mo — State  v.  David,  131  Mo.  380, 
33   SW  28. 

N.  J. — State  V.  MandevlUe,  88  N.  J. 
L.  418,  96  A  398  [aO:  89  N.  J.  L.  228. 
98  A  398];  State  v.  Arthur;  70  N.  J. 
L.    425,   57   A    156. 

N.  Y. — Peo.  V.  Fletcher,  44  App. 
Div.  199,  60  NTS  777.  14  N.  T.  Cr. 
328. 

N.  C— State  V.  Wilcox,  132  N.  C. 
1120,  44  SE  625;  State  v.  Hlnson,  103 
M.    C.    874,    9    BE    552. 

Pa. — Com.  V.  Grauman,  68  Pa.  Su- 
per. 204. 

Wis. — Oborn  v.  State,  148  Wis. 
249,  126  NW  7S7,  31  LRAN8  966: 
Schwantes  v.  State,  127  Wis.  160,  106 
NW  237. 

[a]  Abna*  of  dlacrstloa. — ^Where 
the  trial  court  allows  a  physician  to 
testify  as  to  defendant's  sanity  with- 
out a  sufflcient  examination  of  de- 
fendant to  sustain  the  testimony,  the 
action  of  the  trial  court  cannot  be 
sustained.  Woods  v.  State,  186  Ala. 
29,  65  S  342. 

64.  U.  S.— Matheson  v.  U.  8.,  227 
U.  S.   640.  33  set  855,   57  L.  ed.  681. 

Ala. — Jones  v.  State,  181  Ala.  63, 
61  S  434;  Odom  v.  State,  172  Ala. 
383,  56  S  913;  Braham  v.  State,  143 
Ala.   2t,   38  S  919. 

Cal.— Peo.  v.  Clark,  151  Cal.  200, 
90  P  549;  Peo.  v.  Suesser,  142  Cal. 
354,  75  P  1093;  Peo.  v.  McCarthy,  115 
Cal.  255,  46  P  1073;  Peo.  v.  Levy, 
71  Cal.  618,  12  P  791;  Peo.  v.  Vaughn, 
14    Cal.    A.    201,    111    P    620. 

Fla. — Kersey  v.  State,  74  S  983. 

111.— Peo.  V.  Spencer,  264  111.  124, 
106    NE    219. 

Ky.— Kite  V.  Com.,  20  SW  217,  14 
KyL,    308. 

Minn. — State  v,  Virgens,  128  Minn. 
422,  151  NW  190. 

Mont. — State  v.  Penna,  36  Mont. 
536,   90  P  787. 

N.  D.— State  V.  Barry,  11  N.  D.  428, 
92  NW  80?. 

Pa. — Com.  V.  Orauntan,  52  Pa.  Su- 
per.  204. 

65.  Pea  V.  Love,  29  Cal.  A.  621, 
157   P  9. 

.  S6.  Peo.  V.  Weil,  243  HI.  208,  90 
NE  731.  184  AmSR  357;  Peo.  v.  Wil- 
liams, 240  111.  633,  88  NE  1053; 
State  V.  Jackson,  156  Iowa  588,  137 
NW  1034;  Underwood  v.  Com.,  119 
Ky.  384,  84  SW  310,   27  KyL  8. 

S7.  State  V.  Bowland,  100  Kan. 
181,  163  P  1071;  State  v.  Morton,  59 
Kan.  338,  52  P  890:  Grayson  v.  State, 
12  Okl.  Cr.  226,  154  P  334;  Star  v. 
State,  9  Okl.  Cr.  210,  ISl  P  642;  Big- 
feather  V.  State,  7  Okl.  Cr.  364,  123 
P  1026;  Hughes  v.  State,  7  Okl.  Cr. 
117,  122  P  554;  Stockton  v.  State, 
6  Okl.  Cr.  310,  114  P  626;  Colbert  v. 
State,  4  Okl.  Cr.  500.  113  P  558; 
State  V.  Fulwlder,  28  S.  D.  622.  134 
NW  807;  State  v.  Quinn,  56  Wash. 
295,  105  P  818;  State  v.  Le  Pitre,  54 
Wash.  166,  103  F  27,  18  AnnCas  922; 
State  V.  Lewis,  31  Wash.  515,  72  P 
121. 

Vsw  trial  on  the  groonda  growing 
ont  of  the  matter  of  Indorsoment  of 
witnassM  see  supra  S  2625. 

Indoneaunt  of  wltneue*  oa  in- 
Olotment  or  lafeimatlon  generally  see 
supra  J!  2026-2029. 

68.  U.  8— Klnser  v.  U.  S..  281  Fed. 
858.  146  CCA  52:  Stockslager  v.  U.  S., 
116  Fed.  590.  54  CCA  46. 


Ala. — Troup  v.  State,   160  Ala.   125, 
49   S  332;   Turner  v.  State,   160  Ala.  . 
56,   49  S  304;   Roe  v.  Tuscaloosa.   12 
Ala.   A.    614,    67    S    845;    Ragsdale    v. 
State,  12  Ala.  A.  1,  67  S  783. 

Arls. — Merriwetber  v.  State,  18 
Ariz.  471,  162  P  607;  Lujan  v.  State. 
16  Ariz.  123,  141  P  706;  Rain  v.  State, 
15  Ariz.  125,  137  P  650. 

Ark. — Bridger  v.  State,  122  Ark. 
391,  183  SW  962;  Davey  v.  State.  9» 
Ark.  647,  139  SW  629. 

Cal. — Peo.  V.  Goldsworthy,  130  Cal. 
600,  62  P  1074;  Peo.  v.  Gordon,  103 
Cal.  568,  37  P  534;  Peo.  v.  Allen,  82 
Cal.  A.  110,  162  P  401;  Peo.  v. 
Maughs,  8  Cal.  A.  107.  96  P  407; 
Peo.  V.  Blanchlno,  5  Cal.  A.  633,  91 
P   112. 

Colo. — Wechter  v.  Peo.,  63  Colo.  89, 
124  P  183;  Jaynes  v.  Peo.,  44  Colo. 
535,  99  F  325,  16  AnnCas  787;  Porter 
V.   Peo.,   31  Colo.   508,   74  P  879. 

Conn. — State  v.  Brauneis,  84  Conn. 
222,    79  A  70. 

Fla. — ^Hoskins  v.  State,  70  Fla. 
186,  69  S  701;  Brooks  v.  State,  69 
Fla.  446,  68  S  446:  Danson  v.  State, 
62  Fla.  29.  56  S  677;  Jenkins  v.  State, 
58  Fla.  62,  SO  S  582;  Putnal  v.  State. 
56  Fla.  86,  47  S  864;  Davis  v.  State, 
54  Fla.  34,  44  S  757;  Pittman  v. 
State.  51  Fla.  84,  41  S  386,  8  LRANS 
509  (only  abuse  of 'discretion  review- 
able); Bryan  v.  State,  45  Fla.  8,  34 
S  243;  Roberson  v.  State,  40  Fla. 
509,   24   S   474. 

Ga. — Williams  v.  State,  60  Ga.  867, 
27  AmR  412. 

111.— Argo  V.  Peo.,  78  111.  A.  246. 

Ind. — Pratt  v.  State,  7   Ind.   626. 

Iowa. — State  v.  Gulliver,  163  Iowa 
123,  142  NW  948;  State  v.  Rohn,  140 
Iowa  640,  119  NW  88;  State  v.  Thom- 
as, 135  Iowa  717,  109  NW  900  [writ 
of  error  diam  216  U.  S.  591  mem,  30 
set  407  mem,  34  L.  ed.  340  mem]. 

Ky. — Chllders  v.  Com.,  161  Ky.  440. 
171  SW  149;  Smith  v.  Com.,  164  Ky. 
613,  157  SW  1089;  Overstreet  v.  Com., 
147  Ky.  471,  144  SW  751;  Jackson 
V.  Com.,  64  SW  729,  23  KyL  1114; 
Jackson  v.  Com.,  7  KyL  227,  13  Ky. 
Op.    658;    Walker    v.    Com.,    7    KyL 

La. — State  v.  Jones,  61  La.  Ann. 
103,  24  S  694. 

Md. — Legore  v.  State,  87  Md.  736, 
41  A  6. 

Mass. — Com.  v.  Dorr,  216  Mass.  314, 
103  NE  902;  Com.  v.  Johnson,  188 
Mass.  382,  74  NE  939. 

Mich. — Peo.  V.  Saunders,  25  Mich. 
119.' 

Mo. — State  v.  Hobson,  177  SW  374; 
State  V.  Shroyer,  104  Mo.  441,  16 
SW  286.  24  AmSR  344;  State  v.  Hat- 
field, 72  Mo.  518. 

Nebr. — Baer  v.  State,  59  Nebr.  655. 
81  NW  856;  Basye  v.  State,  45  Nebr. 
261,   63   NW   811. 

Nev. — State  v.  Harrington,  9  Nev. 
91. 

N.  J.— State  V.  Sklllman,  76  N.  J. 
L.  464,  70  A  83  [atT  77  N.  J.  L.  804. 
76  A  1073];  Donnelly  v.  State.  26  N. 
J.   L.    601. 

N.  T.— Wilke  V.  Peo.,  63  N.  T.  525; 
Peo.  V.  Stone,  125  App.  Div.  250,  109 
NTS  199;  Peo.  v.  Simmons,  125  App. 
Div.  234,  109  NTS  190;  Augsbury  v. 
Peo.,  1  N.  T.  Cr.  299  [rev  on  other 
grounds  97  N.  T.  501]:  Stephens  v. 
Peo.,  4  Park.  Cr.  896  [aff  19  N.  T. 
549]. 

N. .  C— State  v.  Dixon,  78  N.  C. 
558. 

Oh.— Webb  v.  State,  29  Oh.  St.  351. 

Or.— estate   v.   Caseday,   58   Or.    429. 

""li^l^r^^  biaVuVy^.^S. 
607,   40  A  861. 
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dence  at  any  stage  of  the  trial.'*  Accordingly  it  is 
seldom  that  reversible  error  can  be  predicated  of 
such  matters  as  receiving  rebuttal  evidence  on  the 
examination  in  chief,"*  or  receiving  on  rebuttal 
evidence  which  contradicts  no  testimony  offered  by 
defendant,*^  or  evidence  relating  to  matters  testi- 
fied to  in  chief,**  or  evidence  which  should  have 
been  used  in  chief,*'  or  the  determination  of  what  is 
rebuttal  evidence,**  or  refusing  to  allow  defendant 
to  establish  his  case  in  chief  by  cross-examination 


of  witnesses  for  the  prosecution,**  or  recalling  wit- 
nesses,'* or  reopening  'or  refusing  to  reopen 
the  case  for  the  reception  of  additional  evi- 
dence.*' I 

[(  3584]  (4)  Examination  of  Witnesses.  TJe 
exercise  of  the  discretion  of  the  trial  court  in  super- 
vising and  controlling  the  examination  of  witnesses 
will  not  be  reviewed  except  for  abuse.**  Thus  it  is 
only  where  the  appellate  court  can  see  that  a  wit- 
ness was  led  by  the  form  of  a  question  propounded 


Tenn. — Hughes  v.  State,  126  Tenn. 
40,  148  SW  543.  AnnCasl913D  1262; 
Moore  v.  State,  96  Tenn.  209,  33  SW 
1046. 

Tex. — Sorrell  v.  State,  74  Tex.  Cr. 
605.  169  SW  299:  Raleigh  v.  State,  74 
Tex.  Cr.  484,  168  SW  1050;  Cavlneas 
V.  State,  42  Tex.  Cr.  420,  60  SW  556; 
Dement  v.  State,  39  Tex.  Cr.  271,  45 
SW  917;  Lister  v.  State,  3  Tex.  A. 
17. 

Vt. — State  V.  Pierce,  87  Vt.  144,  88 
A  740;  State  v.   Magoon,   50  Vt.   333. 

Va.— Reed  v.  ConC,  98  Va.  817,  36 
8E    399. 

Wash. — State  v.  Wllmot,  96  Wash. 
326,  163  P  742;  State  v.  Overland,  68 
Wash.  586,  123  P  1011;  State  v.  Drux- 
Iman,  34  Wash.  257,  75  P  814. 

W.  Va. — Stote  V.  Williams,  49  W. 
Va.    220,    38    SB    496. 

Wyo. — Russell  v.  State,  19  Wyo. 
272,  116  P  451. 

Order  of  proof  venaraUjr  see  supra 
I<  2179-2193. 

[a]  Oorpna  AeUetL — Unless  sub- 
stantial justice  is  defeated  thereby, 
the  admission  of  evidence  to  connect 
defendant  with  the  crime  before  prov- 
ing the  corpus  delicti  will  not  call 
for  a  reversal.  Peo.  v.  Maughs,  8 
Cal.  A.  107,  96  P  407;  State  v.  Guth- 
rie. 145  N.   C.   492.   59   SB  6S2. 

[b]  Oharaoter  arldeno*.  —  Re- 
fusal of  the  trial  court  to  admit 
character  evidence  at  a  certain  stage 
of  the  trial  Is  not  ground  for  re- 
versal, In  the  absence  of  an  abuse  of 
discretion  to  defendant's  prejudice. 
State  V.  Edwards,  73  W.  Va.  46,  79 
SE  1006. 

[c]  On  %  protMoottoa  for  braaeh  of 
•D  ordlsMic*  it  Is  discretionary  with 
the  trial  court  to  permit  the  intro- 
duction of  the  ordinance  viplated,  af- 
ter proof  of  Its  breach,  and  such 
action  Is  not  reviewable.  Roe  v. 
Tuscaloosa.  12  Ala.  A.  614.  67  S  845. 

Td]  XdmitatiOB  of  tiine. — It  Is 
within  the  discretion  of  the  trial 
court  to  place  a  reasonable  limit  on 
the  time  for  the  production  of  evi- 
dence, and  the  exercise  of  such  dis- 
cretion is  not,  except  In  case  of  an 
abuse  of  power,  the  subject  of  re- 
view. Morgan  v.  State,  61  Nebr.  672, 
71    NW   788. 

6»,  D.  C— Le  Cointe  v.  U.  S..  7 
App.  16: 

Ga. — John  v.  State,  16  Ga.  '  200; 
Chatman  v.  State,  8  Ga.  842,  70  SB 
188 

Mo.— State  v.  Hobson.  177  SW  374; 
State  V.  Murphy,  118  Mo.  7,  25  SW 
95. 

N.  C. — State  V.  Guthrie,  146  N.  C. 
492,    59   SE   652. 

W.  Va. — State  v.  Edwards,  73  W. 
Va.  46,  79  SB  1005;  State  v.  Wil- 
liams,   49  W.  Va.    220,   38   SE   495. 

60.  Peo.  v.  Maughs,  8  Cal.  A.  107, 
96  P  407;  Russell  v.  State,  19  Wyo. 
272,   116   P   451. 

61.  Peo.  v.  Valencia,  32  Cal.  A. 
631.    163   P   865. 

68.  Peo.  v.  Soto.  11  Cal.  A.  431, 
105  P  420;  Hosklns  v.  State,  70  Fla. 
186.  69  9  701;  Stati  v.  Wain.  (Ida.) 
80  P  221;  Lee  v.  State.  67  Tex.  Cr. 
137.    148    SW    706. 

63.  Ark.— Butler  v.  State,  83  Ark. 
272.    103    SW    382. 

Cal.— Peo.  v.  Wlllard,  150  Cal.  643, 
89  P  124;  Peo.  v.  Allen.  32  Cal.  A. 
110,  162  P  401. 

D.   C. — Crawford  v.   U.   S.,   30  App. 


Fla. — Hosklns  v.  State,  70  Fla.  186, 

69  S  701. 

Iowa. — State  y.  Sorenson,  167'  Iowa 
834,    138    NW   411. 

Ky.— Smith  v.  Com..  164  Ky.  613, 
157  SW  1089;  Duff  v.  Com.,  163  Ky. 
666,    156   SW   149. 

La. — SUte  v.   Blount,   124  La.   202, 

60  S  12.  '^ 

Mass. — Com.  v.  Meaney,  151  Mass. 
56,  23  NB  730. 

Mo. — State  v.  Hobson,  177  SW  374. 

Nebr. — Baer  v.  State,  59  Nebr.  655, 
81   NW  856. 

N.  J. — State  V.  Pox,  26  N.  J.  L. 
566. 

Okl.T— Hampton  v.  State,  7  Okl.  Cr. 
291.    123    P    571,    40    LRANS    43. 

Tenn. — Hughes  v.  State,  126  Tenn. 
40.    148    SW    543.   AnnCasl913D    1262. 

Tex. — Raleigh  v.  State,  74  Tex.  Cr. 
484,  168  SW  1050. 

64.    State  V.  Bellard,  132  La.  491, 

61  S    637. 

66,  Donnelly  v.  State,  26  N.  3.  L. 
601    [atr  26  N.   J.  L.   463]. 

68.  ,  U.  S. — Kalen  v.  U.  S.,  196  Fed. 
888,    118   CCA    460. 

Ala. — Troup  v.  State,  160  Ala.  125, 
49  S  332;  Andrews  v.  State,  159  Ala. 
14,  48  S  858;  Walker  v.  State,  139 
Ala.  56,  36  S  1011;  Boice  v.  State, 
10  Ala.  A.  100,   65   S  83. 

Ark. — ^Wallace  v.  State,  28  Ark. 
531. 

Cal. — ^Peo.  V.  McNamara,  94  Cal. 
509,  29  P  963;  Peo.  v.  Moan,  65  Cal. 
532.  4  P  546;  Peo.  v.  Keith,  50  Cal. 
137;  Peo.  v.  Soto,  11  Cal.  A.  431,  106 
P   420. 

Fla. — Jenkins  v.  State,  58  Fla.  62, 
60   8    682. 

Ky. — Rhodes  v.  Com.,  10  KyL  722. 

La. — State  v.  Rogers,   138  La.   867, 

70  S    863 

Md.— Legore  v.  State,  87  Md.  736, 
41  A  60;  Brown  v.  State,  72  Md. 
468.  20  A  186. 

Mo. — State  v.  Hamilton.  56  Mo.  520. 

N.  C— State  v.  Weaver,  35  N.  C. 
491. 

Or. — State  v.  Goff,  71  Or.  352,  142 
P    564.  ^ 

Tex.— Bills  v.  State,  55  Tex.  Cr.  641, 
117   SW   835. 

[a]  »ena11lTig  asfeadast  for  fnz- 
tlier  cro— -examinaUoii. — The  discre- 
tion of  the  trial  court  in  permitting 
the  district  attorney  to  recall  defend- 
ant for  further  cross-examination  af- 
ter defendant  closed  his  case  Is  not 
reviewable.  Kalen  v.  U.  S.,  196  Fed. 
888,    116    CCA    460. 

[b]  BMalUiv  to  lay  fovBdattoa 
for  ImpeadiinMit.— Refusal  to  allow 
a  witness  to  be  recalled  for  the  pur- 
pose of  laying  a  predicate  to  impeach 
him  is  within  the  discretion  of  the 
trial  court.  Bell  v.  State,  74  Ala. 
420;  Garxa  v.   State.  3  Tex.  A.  286. 

[c]  Ordnliiff  raprodnotloB  of  an 
exhibit  which  has  been  removed  is 
discretionary  and  not  reviewable. 
State  v.  Pierce,  87  Vt.  144,  88  A 
740. 

67.  tr.  S.— Estes  V.  U.  S.,  226  Fed. 
980,  141  CCA  102;  Hart  V.  U.  S..  84 
Fed.  799.  28  CCA  612  [aff  78  Fed. 
8681. 

Ala. — Qranlson  v.  State,  117  Ala. 
22,  23  S  146;  Flowers  v.  State,  (A.) 
73  S  126;  Bolce  v.  State.  10  Ala.  A. 
100,  65  S  83. 

Ark.— Teel  v.  State,  129  Ark.  180, 
196  SW  32. 

Cal. — Peo.  V.  Ross.  66  Cal.  104,  3  P 
491;  Peo.  V.  Wong  Hing,   28  Cal.  A. 


230,   151  P  1159. 

Fla. — Hughes  v.  State,  61  Fla.  J2, 
66  S  463;  Robinson  v.  State,  50  Fla. 
116,    39    S    466. 

Ga. — Bundrick  v.  SUte,  126  Ga. 
753,  64  SE  683;  Dunn  v.  State,  16 
Ga.  A.  9,  84  SE  488;  Dent  v.  State, 
14  Oa.  A.  269,  80  SB' 548;  Abbott  v. 
State,  11  Ga.  A.  43,  74  SE  621; 
Chatman  v.  State.  8  Ga.  A.  842,  70 
SE  188;  Caswell  v.  State,  6  Ga.  A. 
483,   63    SE   566. 

111. — Argo    v.    Peo.,    78    111.   A.   246. 

Iowa. — State  v.  Crayton,  138  Iowa 
502,  ,116   NW   597. 

Kj>.— Carglll  V.  Cora.,  98  Ky.  578, 
20  SW   782,  14   KyL  517. 

La. — State  v.  Jones,  61  La.  Ann. 
103,   24   S   594. 

Mo. — State  v.  Shroyer,  104  Mo.  441, 
16   SW  286.   24  AmSR   344. 

N.  M. — Terr.  v.  O'Donnell,  4  N.  M. 
68,    12    P    743. 

N.  D.— State  v.  Albertson,  20  N. 
D.  612,   128  NW  1122. 

Okl.— Gilbert  v.  State.  8  Okl.  Cr. 
329.   127   P  889. 

Tex.^-Cole  v.  State.  70  Tex.  Cr. 
469,  156  SW  929;  Bailey  v.  State,  63 
Tex.  Cr.  584,  141  SW  224;  Jones  v. 
State,  50  Tex.  Cr.  194,  95  SW  1044; 
Dement  v.  State,  39  Tex.  Cr.  271, 
45    SW    917. 

Wash. — State  v.  PUegge,  61  Wash. 
264,  112  P  263;  State  v.  Sexton,  37 
Wash.  110,  79  P  634;  State  v.  Nelson. 
13  Wash.  623,  43  P  637. 

W.  Va. — State  v.  Littleton,  77  W. 
Va.    804,    88    SE    468. 

Wyo. — Keffer  v.  State,  12  Wyo.  49, 
73  P  656. 

[a]  OIiaag«  of  tesUiBOW  dnxliw 
the  arpunent  is  within  the  discretion 
of  the  trial  court  to  allow  or  to  re- 
fuse to  allow,  and  Its  action  in  this 
regard  is  not  reviewable.  State  v. 
Rlcker,  90  Conn.   147,  96  A  941. 

[b]  After  verdict. — The  action  of 
the  trial  judge,  after  a  verdict  of 
guilty,  in  hearing  further  evidence 
to  determine  the  character  of  pun- 
ishment cannot  be  reviewed  in  the 
court  of  appeals.  Qasktns  v.  State, 
12   Ga.  A.   97,   76   SE    777. 

68.  Ala. — Turner  v.  State,  160  Ala. 
56,  49  S  304;  Andrews  v.  State,  159 
Ala.  14,  48  S  858;  Wade  v.  State,  50 
Ala.  164;  Harbin  v.  State,  (A.)  7! 
S    594. 

Ark. — Jones  v.  State,  101  Ark. 
439,  142  SW  838;  Carothers  v.  State, 
75  Ark.  574,  88  SW  585;  Scott  v. 
SUte,   76  Ark.  142,  86  SW  1004. 

Fla.— Hosklns  v.  State.  70  Fla.  186. 
69  S  701;  Tully  v.  State,  69  Fla.  662, 
68  S  934;  Williams  v.  State.  65  Fla. 
367,  61  S  829;  Revels  v.  State.  64 
Fla.  432,  59  S  951;  Padgett  v.  State. 
64  Fla.  389,  69  S  946.  AnnCaBl914B 
897;  Williams  v.  SUte.  53  Fla.  89. 
43  S  428;  Fields  v.  SUte,  46  Fla. 
84     35    S    185 

Ga.— Grlffln  v.  State.  18  Qa.  A.  462. 
89  SE  537;  Rogers  v.  SUte.  18  Ga. 
A.  332,  89  SE  460;  Martin  v.  Rome,  15 
Ga.  A.  496,  83  SE  872;  Hart  v- 
State,  14  Ga.  A.  364,  80  SB  909: 
Parker  v.  State,  11  Ga.  A.  251,  '5 
SE  437;  Maddox  v.  Batonton,  8  Q»- 
A.    817,    70    SE    214. 

Iowa. — State  v.  Mulhollen,  173  Iowa 
242,  155  NW  252:  State  v.  McClure, 
169  Iowa  361.  140  NW  208;  State  v. 
Flnley,    147    Iowa   563,    126   NW  «9>- 

Ky. — Fuqua  v.  Com.,  118  Ky.  »"»• 
81  SW  923,  26  KyL  420;  Dean  v. 
Com.,  78  SW  1112,   26  KyL  1876. 


For  I»t*r  oaaes,  dwvalopiiMBta  and  ohaafM  in  the  law  see  cumulative  Annotations,  sanie  title,  page  and  note  number. 
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to  him  to  make  an  answer  prejudicial  to  defendant 
that  such  question  will  be  regarded  as  a  matter  of 
substantial  error.*'  One  of  the  most  frequent  ex- 
amples of  the  application  of  this  rule  is  in  the  mat- 


La. — state  V.  Bouvy,  124  La.  1054, 
50  S  849;  State  v.  Woods,  112  La. 
«17.  3S  S  626. 

Mich. — Peo.  V.  Hoek,  169  Mich.  87. 
134  I'TW  1031. 

Mont. — State  v.  Biggs,  46  Mont. 
400,    123    P    410. 

Nebr. — Pumphrey  v.  State,  84  Nebr. 
$36.  122  XW  19,  23  LRANS  102S, 
18  AnnCaB   979. 

N.  Y. — Peo.  V.  Flopi,  123  App.  Dlv. 
1T4,  108  NTS  416  (admission  of  evi- 
dence to  impeach). 

N.  C. — State  v.  Cobb,  164  N.  C. 
418,    79   SB   419. 

S.  C. — State  V.  Causer,  87  S.  C 
516,   70   SB  161. 

Tex. — Bdwards  v.  State,  61  Tex. 
Cr.  307.  185  SW  640. 

Utah. — State  t.  Coyle,  40  Utah  320, 
126  P  306. 

(a]  Bona  fldaa  of  avwrtloa. — The 
discretion  of  the  trial  Judge  In  rul- 
ing whether  a  question  is  asked  a 
witness  without  a  bona  fide  expecta- 
tion of  receiving  the  answer  appar- 
ently expected,  and  merely  to  preju- 
dice the  opposite  party,  will  not  be 
controlled  unless  manifestly  abused. 
Parker  v.  State,  11  Oa.  A.  2B1,  75  SB 
437. 

(b1  Wealriteaat  wltMM.— The 
appellate  court  will  not  interfere 
with  the  exercise  of  discretion  by  the 
trial  court  in  respect  to  a  witness 
purposely  trying  to  avoid  disclosing 
facts  within  his  knowledge,  unless 
such  discretion  is  abused.  State  v. 
Eldred,  8  Kan.  A.  626,  56  P  153. 

[c]  Bjcparta. — In  examination  of 
expert  witnesses  the  range  of  the  ex- 
amination Is  largely  within  the  dis- 
cretion of  the  trial  court,  which  in 
the  absence  of  prejudice  will  not  be 
reviewed.  Wilson  v.  State,  196  Ala. 
675.  71   S  116. 

[d]  On  motton  for  th»aK»  of 
mimaw— The  court's  exercise  of  dis- 
cretion in  the  examination  of  wit- 
nesses offered  in  support  of  a  mo- 
ilon  for. change  of  venue  will  not  or- 
dinarily be  disturbed  on  appeal.  State 
V.  Garcia.  19  N.   M.   414,    143  P  1012. 

[e]  Examlaatton  Uurongli  Inter- 
ptmtT^  (1)  In  the  matter  of  con- 
ducting an  examination  through  an 
Interpreter,  the  trial  court  is  vested 
with  large  discretion  which  will  not 
be  interfered  with  unless  injustice 
to  the  complaining  party  clearly  ap- 
pears.     State    V.    Deslovers,    (R.    I.) 

100  A  64.  (2)  In  a  trial  for  assault 
■the  exercise  of  the  Judge's  sound  dis- 
cretion in  permitting  a  complaining 
witness  to  serve  as  Interpreter  will 
not  be  disturbed  unless  abused.  Sel- 
lers v.  State,  61  Tex.  Cr.  14(Swl34 
SW  34S.  Appointment  and  services 
of  interpreter  generally  see  supra  S 
•054. 

rri  aeSzamlaatloa. — ^Under  Lord 
L.  9S  862.  1626,  permitting  reexamina- 
tion of  a  witness  bringing  out  the 
same  matter  as  on  former  examina- 
tion is  not  ground  for  reversal.  State 
T  Golf,    71    Or.    352.   142   P   564. 

89.  Jones  v.  State,  101  Ark.  439, 
142  S'W  838;  Shaffer  v.  U.  S.,  24 
App.  CD.  C.)  417;  State  v.  Flnley.  147 
Iowa  563,  126  NW  899:  Pumnhrey 
V.  State.  84  Nebr.  636,  122  NW  19, 
S3  LRANS  1023,  18  AnnCas  979;  State 
V.  Emptlng,  21  N.  D.  128,  128  NW 
1119 

Ta]  ZUnatratloiMv— This  rule  has 
been  applied  to:  (1)  The  form 
adopted  in  propounding  questions  to 
Impeaching  witnesses.  Jones  v.  State, 

101  Ark.  439,  142  SW  838.-  (2)  The 
refn.aal  of  the  trial  court  to  permit 
a  witness  to  testify  In  narrative 
form.  Pumphrey  v.  State,  84  Nebr. 
636  122  NW  19,  28  LRANS  1023,  18 
AnnCas  979.  (3)  The  allowance  of 
questions  which  assume  facts  not 
proved.  State  v.  Bmptlng,  21  N.  D, 
128,  128  NW  111». 


[b]  Kypothetloal  qnaattoa. — The 
form  of  a  hypothetical  question  to  an 
expert,  being  within  the  discretion  of 
the  lower  court,  la  not  subject  to  re- 
view. State  V.  Pierce,  87  Vt.  144, 
88    A    740. 

TO.  '  Ala. — Reaves  v.  State,  158  Ala. 
6,  48  S  373;  Pitman  v.  State,  148 
Ala.  612,  42  S  993;  Hinds  v.  State,  66 
Ala.  146;  Thomas  v.  State,  11  Ala.  A. 
85,  66  S  863;  Black  v.  State,  1  Ala. 
A.    168,    55    S    948. 

Aril. — Talley  v.  State,  18  Ariz.  809, 
169   P    59. 

Ark.— Derick  v.  State,  92  Ark.  237, 
122  SW  506;  Taylor  v.  State.  82  Ark. 
640,  102  SW  367;  Scott  v.  State,  15 
Ark.   142,    86   SW   1004. 

Cal. — Peo.  v.  Fong  Ah  Sing,  70 
Cal.  8,  11  P  823;  Peo.  ▼.  Svendsen,  26 
Cal.  A.  1,  142  P  861;  Peo.  v.  An- 
thony, 20  Cal.  A.  686,  129  P  968. 

Fla. — ^Penton  v.  State,  64  Fla.  411, 
60  S  343;  Padgett  v.  State,  64  Fla. 
389,  69  a  946,  AnnCasl914B  897; 
Camp  V.  Slate,  58  Fla.  12,  50  S  637; 
Teston  v..  State,  50  Fla.  137,  39  S 
787;  Reyes  v.  State,  49  Fla.  17,  38 
S  257;  Schley  v.  State,  48'Fla.  53,  37 
S  518:  Myers  v.  State,  43  Fla.  500, 
31   S   275. 

Ga. — McCrary  v.  State,  137  Oa.  784, 
74  SE  536;  Jones  v.  State,  128  Ga. 
23,  57  SB  313;  Beaudrot  v.  State.  126 
Ga.  579,  55  SE  692;  Taylor  v.  State, 
121  Ga.  348,  49  SB  303;  Mason  v. 
State,  18  Ga.  A.  224,  89  SB  185;  Teal 
v.  State,  17  Ga.  A.  556,  87  SE  880; 
Wade  V.  State,  13  Ga.  A.  142,  78  SB 
863;  Peterson  v.  State,  6  Ga.  A.  491, 
66  SE  311;  Caswell  v.  State,  5  Ga. 
A.  483,  63  SE  566. 
,Ind. — App  V.  State,  90  Infl.  73. 
I  Iowa. — State  v.  Thomas,  158  Iowa 
687,  138  NW-864;  State  v.  Blackburn, 
110  NW  275;  State  v.  Bodekee,  34 
Iowa  520. 

Kan. — State  v.  Miller,  71  Kan.  200, 
80  P  61,  6  AnnCas  68;  State  v.  Mc- 
Anulty,   28  Kan.   533. 

Ky.— Belcher  v.  Com.,  165  Ky.  649, 
177    SW    455,   AnnCasl917B   238. 

La. — State  v.  GremllUon,  137  La. 
291,    68    S    616. 

Mich. — Peo.  V.  Sartorl,  168  Mich. 
308,    134    NW   200. 

Minn. — State  v.  Staley,  14  Minn. 
105. 

Mo. — State  V.  Steele,  226  Mo.  583, 
126  SW  406;  State  v.  Bateman,  198 
Mo.  212,  94  SW  843;  State  v.  Wertss, 
191  Mo.  569,  90  SW  838;  State  v. 
Whalen,  148  Mo.  ^86.  49  SW  989; 
State  V.  Napper,  141  Mo.  401,  42  SW 
957;  State  v.  Hughes.  24  Mo.  147; 
State  v.  Chinn,  164  Mo.  A.  124,  148 
SW  146;  State  v.  Cllnkenbeard, '142 
Mo.    A.    146,    125    SW    827. 

Nebr.— AInlay  v.  State.  89  Nebr. 
721,  132  NW  120;  Woodruff  T.  State, 
72   Nebr.   815.   101   NW   1114. 

N.  J. — State  V.  Van  Ness,  83  N.  J. 
L.  801,  85  A  1135  (aft  82  N.  J.  L. 
181,  83  A  195]. 

N.  D— State  v.  Emptlng,  21  N.  D. 
128.  128  NW  1119;  State  v.  Fujlta,  20 
N.  D.  555,  129  NW  360,  AnnCaslOlSA 
159;  State  v.  Hazlett,  14  N.  D.  490, 
105  NW  617. 

Okl.— Lee  v.  State,  7  Okl.  Cr.  141, 
122  P  1111. 

Or. — State  v.  Ogden,  39  Or.  196, 
65    P   449. 

S.  C. — State  V.  Kennedy,  85  S.  C. 
146,  67  SE  152;  State  v.  Stockman,  82 
S.  C.  388,  64  SB  695,  129  AmSR 
888. 

S.  D. — State  v.  Fulle^ton  Lumber 
Co.,  36  S.  D.  410,  152  NW  708;  State 
V.  CambPon,  20  S.  D.  282,  105  NW 
241. 

Tex.— Marta  v.  State.  (Cr.)  193  SW 
323;  Canon  v.  State,  59  Tex.  Cr.  398, 
128  SW  141;  Lafferty  v.  State.  (Cr.) 
24  S'W  507. 

Vt. — State  v.  Snyder,  86  Vt.  449, 
85  A  984. 


ter  of  allowing  or  disallowing  leading  questions.^* 
Similarly,  the  trial  court  has  a  large  discretion,,  usu- 
ally not  reviewable,  in  controlling  the  cross-examina- 
tion   of    witnesses"    and    also    the    scope    there- 

Va.— Flint  V.  Com.,  114  Va.  320,  76 
SE  308. 

Wash.— State  v.  Hill,  46  Wash.  694, 
89    P    160. 

Wis.— Smlts  V.  State,  146  Wis.  601. 
130  NW  525;  Baker  v.  State.  69  Wis. 
32,    33    NW    52. 

[a]  ZUnstratloii. — It  being  within 
the  discretion  of  the  trial  court  to 
permit  leading  questions,  where  the 
diffldence  of  the  witness  is  occasioned 
by  sex  and  tender  years,  its  action 
in  the  premises  will  not  be  disturbed, 
in  the  absence  of  abuse.  Lee  v. 
State,  7  Okl.  Cr.   141,   122  P  1111. 

[b]  Abuse  of  disoxetlon  in.  this 
regard  will  be  reviewed.  Nurnberger 
V.  U.  S.,  156  Fed.  721.  84  CCA  377: 
State  V.  Haxlett,  14  N.  D.  490,  105 
NW  617. 

71.  Ala. — Llnnehan  v.  State,  116 
Ala.  471,  22  S  662;  Bvans  v.  State, 
(A.)  78  S  662  [certiorari  den  78  S 
999  mem]. 

Cal. — Peo.  V.  Wong  Loung,  169  Cal. 
620,    114   P  829. 

D.  C— Horton  v.  U.  S.,  16  App. 
«10. 

Ga. — Griffin  v.  State,  18  Oa.  A. 
462,  89  SE  637. 

Iowa. — State  v.  Robinson,  126  Iowa 
69,    101    NW   634. 

Mass. — Com.  v.  Johnson,  188  Mass. 
382,   74   NB  939.  <■ 

Nebr.— AInlay  v.  SUte,  89  Neb«. 
721,   132  NW  120. 

N.  T. — ^Arnold  v.  Peo.,  75  N.  T. 
603;  Peo.  v.  Meadows,  136  App.  Dlv. 
226,  121  NYS  17  [aff  199  N.  T.  1, 
92   NE  128]. 

Tex. — Pettis  V.  State,  47  Tex.  Cr. 
66,    81    SW   312. 

Wyo. — Hollywood  V.  State,  19  Wyo. 
493,  120  P  471,  122  P  688,  AnnCas 
1913E    218. 

Eng.— Rex  v.  Williams,  77  J.  P. 
240. 

[a]  Form  of  unMrtlouB. — Rulings 
on  objections  to  cross-examination  of 
witnesses,  and  the  form  of  questions 
propounded  to  them  are  largely  dis- 
cretionary, and  cannot  be  interfered 
with  on  appeal  unless  the  discretion 
is  shown  to  have  beep  abused.  State 
V.  Flnley,  147  Iowa  6«3,  126  NW 
699. 

[b]  Oroaa-MMmlaatlon  of  azparta 
(1)  to  test  their  knowledge  is  within 
the  discretion  of  the  trial  court  and 
will  not  be  reviewed  on  appeal,  ex- 
cept In  case  of  abuse.  Horton  v. 
U.  S.,  15  App.  (D.  C.)  810.  (2)  Cross- 
examination  on  the  question  of  com- 
petency is  not  a  matter  of  right,  and 
Its  denial  is  not  reviewable.  Peo.  v. 
Klmbrough.  193  Mich.  330,  159  NW 
533.  (3)  Where  the  issue  of  Insan- 
ity in  a  prosecution  for  murder  was 
Anally  submitted  to  the  Jury,  the  re- 
fusal of  the  court  to  permit  cross- 
examination  of  the  government's  ex- 
perts on  the  relative  value  and  repu- 
tation of  medical  authorities  who  had 
written  on  the  general  subject  of 
insanity  were  within  the  court's  dis- 
cretion. Com.  V.  Johnson,  188  Mass. 
382,  74  NE  939.  (4)  The  extent  of 
the  cross-examination  of  an  expert 
witness  as  to  collateral  matters  to 
test  the  knowledge  of  the  witness, 
being  within  the  discretion  of  the 
trial  court,  will  not  be  disturbed  in 
the  absence  of  an  abuse  of  such  dis- 
cretion. Hollywood  V.  State,  19  Wyo. 
493.  120  P  471,  122  P  588,  AnnCas 
191 3E  218.  ^  .. 

[c]  Orosa-examinatton  of  own  wit- 

hms. The     discretion     of     the     trial 

court  in  determining  how  far  a  party 
shall  be  permitted  to  cross-examine 
his  own  unwilling  witnesses  will  not 
be  disturbed  in  absence  of  abuse.  Pe^ 
V  Wong  Loung.  159  Cal.  520.  IK.f 
829-  State  V.  Robinson.  126  Iowa  68, 
101  NW  634;  AInlay  v  State.  89 
Nebr.  721,  132  NW  120;  Rex  v.  Wil- 
liams,  77    J.    P.    240. 
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of,'*  especially  as  bearing  on  the  eredibility  of  the 
witness'  testimony.'"  Likemse,  the  trial  judge  him- 
self may  examine  witnesses,  and  his  action  in  this 
r^ard  will  not  be  disturbed  in  the  absence  of  mani- 
fest abuse  of  discretion^* 

[$  3585]  (6)  Separation  of  Witaeases.  Ex- 
cluding other  witnesses  from  the  court  room  dar- 
ing the  examination  of  a  witness  is  a  matter  within 


the  discretion  of  the  court  and  will  not  be  reviewed 
unless  the  discretion  is  clearly  abused  and  defend- 
ant's substantial  rights  are  prejudiced.'"' ,  Accord- 
ingly, as  a  rule,  reversible  error  cannot  be  predicated 
of  the  discbarge  or  exception  of  witnesses  from  the 
rule,"  or  of  the  reception  or  rejection  of  the  testi- 
mony of  witnesses  who  violated  the  rule  by  remain- 
ing in  the  court  room,"  or  who  were  not  placed 


[d]  Oonfaraao*  b«tw««B  dcfMkdant 
•ad  etnuuml. — ^The  conduct  of  the 
trUI  court  In  refusing  to  permit  de- 
fendant's counsel  to  confer  with  him 
during  his  cross-examination  was  not 
error,  in  the  absence  of  any  showing 
that  he  desired  to  consult  about  a 
matter  important  In  the  interests  of 
Justice.  Pettis  v.  State,  47  Tex.  Cr. 
66,    81   8W   312. 

[e]  SaprlTlBr  defendast  «f  zUrli't 
of  orosv-esamlnattoni  is  reversible 
error.  Spear  v.  Btate,  7  Okl.  Or.  379, 
123   F  862. 

Wenslliiir  for  foztbsr  croaa-azaaii- 
aatloa  see  supra  i  3688. 

78.  U.  8.— McBride  v.  U.  S.,  101 
Fed.  821,   42  CCA  38. 

Ala. — Cox  T.  State,  161  Ala.  6<,  60 
8  3»8;  Lowman  v.  State,  161  Ala.  47, 
60  S  43;  Swope  v.  SUte.  4  Ala.  A. 
83,  58  S  809.  , 

Ark. — Carothers  v.  State.  76  Ark. 
674,  88  SW  686. 

Cal. — Peo.  V.  Conness,  160  Cal.  114, 

88  P   821;   Peo.   v.   Ooldsworthy,   180 
Cal.  600,  62  P  1074. 

Pla.— R^els  V.   State.  84  Fla.   432, 

69  S    OeijT'adKett   v.    State,    64   Fla. 
389,'69  S  946.  AnnCasl914B  897. 

Ga. — Rogers  v.  State,  18  Ga.  A.  332, 

89  SB  460. 

Ill— Peo.    V.    Harris,    263    HI.    406, 

105  NB  303. 

Ind. — Eacock  v.  State,  169  Ind.  488, 
82  NE  1039;  Smith  v.  State,  166  Ind. 
180.  74  NB  988. 

Iowa. — State  v.  Johns,  152  Iowa 
883,  132  NTVr  832;  State  v.  Thomas, 
161   Iowa   572,   132  NW  61. 

La. — State  v.  Waldron,  128  La.  659, 
54  6  10O9,  34  LRANS  809:  Btate  V. 
Bouvy,  124  La.  1054.  60  8  849. 

Mich. — Peo.  V.  Bryan,  170  Mich. 
683,   136  NW  1120. 

Mont. — State  v.  Biggs,  46  Uont 
400.  123  P  410. 

Nebr. — Goemami  v.  State,  100  Nebr. 
772,   161  NWM21. 

N.  J. — Donnelly  v.  State,  26  N.  J. 
L.  601   [ate  26  N.  J.  L.  463]. 

N.  D. — State  v.  Longstreth,  19  N. 
D.  268,  121  NW  1114,  AnnCasl912D 
1817. 

Or. — State  v.  HcQrath,  36  Or.  109, 
67  P  321. 

Pa. — Com.  V.  Racco,  225  Pa.  118, 
78  A  1067,  133  AmSR  892. 

S.  C. — State  V.  Crosby,  88  S.  C.  98. 

70  SE  440;   State  v.  Avant,   86   8.  C 
670.  67  SE  908. 

Wash. — State  v.  Meyerkamp.  82 
Wash.    807,   144  P  942. 

W.  Va.— State  v.  Hatfield,  48  W. 
Va.    561,    37   SE   626. 

78.  U.  8.— Putnam  v.  U.  S..  162 
U.  S.  687,  16  set  923,  40  L.  ed  1118; 
McBride  v.  TJ.  8.,  101  Fed.  821,  42 
CCA  38. 

A1a.-<;ox  V.  State,  162  Ala.  66,  40 
8  398;  Lowman  v.  State.  161  Ala.  47. 
50  S  43;  Llnnehan  v.  State.  115  Ala. 
471.  22  S  662;  Evans  v.  State,  (A.) 
73  S  662  [certiorari  den  73  S  999 
mem]:  Dickey  v.  State.  (A.)  72  S  608; 
AUsup  V.  State,  (A.)  72  8  699;  Smith 
v.  State.  (A.)  72  S  593. 

Cal. — Peo.  V.  Wong  Loung.  169  Cal. 
620.  114  P  829;  Peo.  v.  Conness.  160 
Cal.  114.  88  P  821:  Peo.  v.  Svendsen. 
26  Cal.  A.  1,  142  P  861. 

Conn. — State  v.  Rivers,  83  Conn. 
464.  74  A  757. 

D.  C. — ^Horton  v.  U.  8.,  16  App. 
310. 

Fla.— Martin  v.  State,  68  Fla.  18.  66 
S  139:  Wallace  v.  State,  41  Fla.  647. 
26  S  713 

111.— Peo.    v.    Harris,    263    111.    406. 

106  NE  303. 


Ind. — Eacock  v.  State,  169  Ind.  488, 
82  NE  1039;  Smith  v.  State,  165  Ind. 
180,  74  NE  988. 

Iowa. — State  v.  Johns,  162  Iowa 
383.  132  NW  832;  State  v.  Ross,  21 
Iowa  467. 

Kan.— State  v.  PfefTerle,  36  Kan.  90. 
12  P  406. 

La. — State  v.  Waldron,  128  La.  669, 
54  S  1009,  34  LRANS  809. 

Mass. — Com.  v.  Phelps,  210  Mass. 
109,  96  NE  69;  Com.  v.  Johnson,  188 
Mass.  882,  74  NE  939;  Com.  v.  Robin- 
son, 1  Gray  666;  Com.  v.  Savory,  10 
Cush.  536;  Com.  v.  Hills.  10 
Cush.  630:  Com.  v.  Shaw,  4  Cush. 
693. 

Mich.— Peo.  V.  Bryan,  170  Mich. 
683,  136  NW  1120;  Peo.  v.  McArron. 
121  Mich.  1,  79  NW  944.      • 

Minn. — Btate  v.  McCoy,  112  Minn. 
424,  128  NW  466;  State  v.  Quirk,  101 
Minn.  334,  112  NW  409. 

Mo. — State  V.  Potts,  239  Mo.  408. 
144  SW  495. 

.,«J**i'il-";;^J?J*  ■»•  Biggs.  46  Mont 
400,  123  P  410. 

Nebr. — eoemann  v.  State,- 100  Nebr. 
772,  161  NW  421;  Brown  v.  State,  88 
Nebr.  411,  129  NW  646. 

N.  J.— DIsque  v.  State,  49  N.  J.  L. 
?<».  8  A  281;  West  v.  State,  22  N.  J. 
L.  212. 

N.  T. — La  Beau  v.  Peo..  33  HowPr 
66,    6    Park.    Cr.    371    [aff    34    N.    T. 

,N-P-— Btate  y.  Longstreth,  19  N. 
1X^268,   121   NW  1114,  AnnCasl912D 

Ohj-^olnor  v.   State,   19   Oh.   Clr. 

Or..^tate  V.  Trapp,  66  Or.  688,  109 
P  1094;  State  V.  Reyner.  60  Or.  224, 
91  P  301;  State  V.  McGrath,  35  Or. 
109,    57   P  321. 

Pa. — Com.  V.  Racco,  226  Pa."  113, 
73  A  1067,  133  AmSR  872;  Com.  v. 
Williams,  41  Pa.  Super.  326. 

S.  C. — State  v.  Avant  86  8.  C.  670, 
67  SE  908;  State  v.  May.  38  8.  C.  39, 
11  SE  440. 

Tex. — Sweeney  v.  State,  69  Tex. 
Cr.  370.  128  SW  890;  Brookin  v. 
State,   26   Tex.   A.   121,   9  SW  736. 

Wash.— State     v.     Meyerkamp,     82 
Wash.    607,    144   P   942. 
,WVa.— State  v.-Hatfield,  48  W.  Va. 
561.   37   SE  626. 

Wis.— Dungan  v.  State,  136  Wis. 
151.  116  NW  350. 

Wyo. — Hollywood  v.  State.  19  Wvo. 
493,  120  P  471,  122  P  688,  AnnCas 
1913E  218. 

ra]  AhiuM  of  dlaoroUoa  in  this 
regard  lays  the  matter  open  to  re- 
view. Peo.  v.  Fiorl,  123  App.  Dlv. 
174.  108  NTS  416. 

7*.  Dutton  V.  Terr.,  13  Ariz.  7,  108 
P  224;   Hart  v.   State,   14  Ga.  A.   364, 

80  SE  909;  State  v.  Woods,  112  La. 
617,  36  S  626:  Maynard  v.  State,  81 
Nebr.  301.  116  NW  53. 

[a]  Abuse  of  diacretlon. — (1)  An 
abuse  of  the  trial  court's  discretion 
to  interrogate  witnesses,  which  re- 
sults In  prejudice  to  defendant,  is 
ground  for  review.     Maynard  v.  State, 

81  Nebr.  301,  116  NW  53.  (2)  The 
circuit  court  of  appeals  is  reluctant 
to  interfere  with  the  exercise  of  the 
discretion  of  the  trial  Judge  In  par- 
ticipating in  the  examination  of  wit- 
nesses, but  will  do  so  when  the 
Judge's  examination  has  been  con- 
ducted In  a  manner  so  hostile  to  de- 
fendant and  his  witnesses  as  prob- 
ably to  produce  in  the  minds  of  the 
Jury  the  impression  that  the  Judge 
has  a  fixed  opinion  that  defendant  is 
guilty  and  should  be  convicted.     Ad- 


ler   V.    U.   S.,    182   Fed.    464,   104  CCA 
608. 

Vow  tilal  because  of  examination 
of  witnesses  by  court  see  supra  f 
2637.  ' 

76.  U.  S. — ^Bromberger  v.  U.  8., 
128  Fed.   846.  63  CCA  76. 

Ala. — Barnes  v.  State,  88  Ala.  204. 
7  S  38,  16  AmSR  48;  McOuS  v.  State. 
88  Ala.  147,  7  8  36,  16  AmSR  25; 
Henderson  v.  State,  1  Ala.  A.  164,  65 
S    437. 

Cal. — ^Peo.  V.  Hutchlngs,  8  Cal.  A. 
560.  97  P  326. 

Ga. — Talley  v.  State,  t  Oa.  A.  396, 
68   SE  667. 

111.— Palmer  v.  F«o.,  lit  111.  A. 
627. 

Ky. — Greer  v.  Com.,  85  SW  166,  27 
KyL   333. 

Nebr. — Maynard  v.  State.  81  Nebr. 
301.  116  NW  63. 

N.  C — State  V.  Manuel,  64  N.  C. 
601. 

Tenn. — ^Nelson  v.  State,  2  Swan 
237 

■fex. — Smith  v.  State,  70  Tex.  Cr. 
68,  156  SW  646;  Green  v.  State,  4» 
Tex.  Cr.  646,  98  SW  1069;  Combs  v. 
State.    (Cr.)   49  SW  685. 

W.  Va. — State  V.  Morgan,  35  W.  Va. 
260.  13  SE  886. 

[a]  niiutratloa^— The  action  or 
the  court  in  placing  the  witnesses 
under  the  rule  and  in  charge  of  an 
officer  who  will  be  a  witness  for  the 
state,  and  in  permitting  the  district 
attorney  to  Interview  the  witnesses- 
one  by  one  in  the  presence  of  the 
ofBcer,  is  within  the  dincretlon  of 
the  trial  court  and  will  not  be- 
disturbed  unless  abused.  Cole  v. 
State,  73  Tex.  Cr.  467,  166  SW 
929. 

Sapanttlon  of  wttneaaea  ia  eriai- 
iaal  oasM  gvunay  see  «upra  H 
2128-2131.  / 

78.  tJ.  8. — ^Bromberger  ▼.  u.  S., 
128  Fed.  348,  63  CCA  7«. 

Ala.— Huskey  v.  State,  129  Ala.  94. 

29  S  838 

Fla. — Blvtns  v.  Stkte,  69  Fla.  691. 
68    8   767. 

Ga. — Benton  ▼.  State,  9  Ga.  A.  291,. 
71  SE  8. 

Ky. — Dmln  V.  Com.,  124  SW  866. 

Tex. — Lane  v.  State,  73  Tex.  Cr. 
266,  1S4  SW  378;  Smith  v.  State.  70' 
Tex.  Cr.  68,  156  SW^  646:  W»1ch  v. 
State.  66  Tex.  Cr.  625.  147  SW  672: 
Mitchell  V.  State.  66  Tex.  Cr.  62,  114 
8'W  830 

Va. — Jackson  v.  Com.,  96  Va.  107. 

30  8E  452. 

[a]  niaatxmtloaa.— (1)  The  discre- 
tion of  the  trial  Judge  to  permit  a 
witness  to  remain  in  the  court  room 
to  assist  either  the  state  or  accused 
will  not  be  reviewed.  Benton  v. 
State,  9  Oa.  A.  291,  71  SE  8:  Druin 
v.  Com.,  (Ky.)  124  SW  856;  Lane  v. 
State.  73  Tex.  Cr.  266,  164  SW  378. 
(2)  The  excusing  of  court  officers 
from  the  rule  excluding  wttnesses  is 
not  ground  for  reversal  in  the  ab- 
sence of  an  abuRe  of  discretion. 
Blvlns  V.  State,  69  Fla.  691,  68  8 
767:  Dement  v.  State,  39  Tex.  Cr.  271, 
45  SW  917. 

77.  Ala.— Jarvtfl  v.  State.  138  Ala. 
17.  34  8  1026;  Huskey  v.  State.  129 
Ala.  94,  29  8  838;  Wilson  v.  State, 
62  Ala.  299;  Ward  v.  State.  (A.)  72  S 
754;  Moore  v.  State,  12  Ala.  A.  243,  67 
S  789. 

Fla!— Blvlns  v.  State,  69  Fla.  591, 
68   8   757. 

111. — ^Palmer  xv>  Peo,,  112  HI.  A. 
527  ^"^v  /-^v  i-^  I  / 

Ky. — Druin   v.    Ctom.,    124   SW   856; 
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under  the  rule.'"  The  same  is  true  of  such  matters 
as  instmcting  excluded  witnesses  not  to  talk  about 
the  case/*  permitting  counsel  to  confer  with  wit- 
nesses while  they  were  under  the  rule,*"  and  the 
separation  of  witnesses  during  a  recess  of '  the 
court." 

[4  3586]  g.  Argtunent  and  Oondnct  of  OomueL 
The  character  and  scope  of  aigument  and  the  con- 
duct of  counsel  is  left  almost  exclusively  to  the  con- 


trol of  the  trial  court.^*  This  rule  covers  the  mat- 
ter of  the  order  of  the  argument,^^  the  order  in 
which  the  opening  statements  are  made,^*  and  the 
time  allotted  for  argument.^' 

[^  3587]  h.  Custody,  Oosdnct,  and  Discharge 
of  Jnxy.**  The  court  will  seldom  interfere  with  the 
action  of  the  trial  court  concerning  the  custody'^ 
or  conduct"  of  the  jury.  Usually  therefore  error 
cannot  be  predicated  of  such  matters  as  keeping  the 


Ca.rIton  v.  Com..  18  SW  B35,  13  KyL 
946. 

Ld.— 8tat«  V.  Hogan.  117  La.  86S. 
42  S  3S2:  State  v.  Harrison,  38  La. 
Ann.  501. 

Tenn. — Smartt  v.  State,  112  Tenn. 
539,  80  SW  58«. 

Tex. — Clayton  v.  State,i  78  Tex.  Cr. 
158,  180  SW  1089;  Cooper  v.  State,  72 
Tex.  Cr.  250.  161  SW  1094;  Cavlness 
V.  State.  (Cr.)  60  SW  555;  Combs  v. 
State,  (Cr.)  49  SW  685;  Dement  v. 
State,  89  Tex.  Cr.  271,  45  SW  917; 
George  y.  State,  17  Tex.  A.  513; 
Shields  V.  State,  8  Tex.  A.  427. 

Va. — Jackson  v.  Com.,  96  Va.  107. 
30  SE  452. 

[a]  Abu*  of  dlaoretfam. — (1)  The 
discretion  of  the  court  to  refuse  to 
receive  the  testimony  of  a  witness 
who  has  violated  the  rule  Is  review- 
able for  abuse.  Palmer  ▼.  Peo.,  112 
111.  A.  527.  (2)  Where,  through  no 
fault  of  his  own,  defendant,  by  the 
enforcement  of  the  rule,  was  de- 
prived of  the  testimony  of  three  of 
his  four  witnesses  on  a  material  is- 
sue. It  was  held  that  the  trial  court 
abused  Its  discretion.  Clayton  ▼. 
SUte.  78  Tex.  Cr.  158,  180  SW  1089. 
(J)  On  a  prosecution  for  seduction 
the  rule  excluding  witnesses  from 
the  room  was  invoked,  and  defen- 
dant's absent  witnesses  were  ordered 
to  be  placed  under  the  rule  as  they 
appeared.  While  the  mother  of 
prosecutrix  was  testlfyling  one  of 
defendant's  witnesses  was  discovered 
in  the  court  room,  and  was  imme- 
diately sworn  and  placed  under  the 
rule.  The  facts  proposed  to  be 
proved  by  such  witness  were  very 
material,  were  independent  of  any 
facts  testified  to  by  the  witness 
whose  testimony  she  had  heard,  and 
her  presence  In  the  room  was  un- 
iDiown  to  defendant  and  his  coun- 
sel. It  was  held  error  to  exclude 
her  testimony,  since,  althoutrh  a  mat- 
ter largely  In  the  discretion  of  the 
court,  such  discretion  should  not  be 
exercised  to  prevent  Introduction  of 
material  facts.  Cavlness  v.  State,  42 
Tex.  Ct.  420.  60  SW  55R. 

n.  Underwood  v.  Com.,  119  Ky. 
«4.  84  SW  810.  27  KyL.  8;  Allen  v. 
Slate.  62  Tex.  Cr.  501.  187  SW  1183: 
Creen  v.  State.  49  Tex.  Cr.  645.  98 
SW  1059:  Waggoner  v.  State,  (Tex. 
Cr.)  98  SW  255. 

fB.  Valentine  v.  State,  108  Ark. 
iU.  169  RW  26:  Peo.  v.  Hutchlngs,  8 
Cal.  A.  550.  97  P  325. 

80.  Cole  v.  State.  73  Tex.  Cr.  487. 
165  SW  629;  Kennedy  v.  State,  19 
Tex.  A.  618. 

81.  State  T.  Manuel,  64  N.  C. 
Ml. 

83.  Ark.— Wilson  v.  State,  126  Ark. 
tU,  190  SW  441:  Lemuels  ▼.  State. 
1(«  SW  741:  Henshaw  v.  State.  67 
Ark.  365,  65  SW  157;  Ford  v.  State,  34 
Ark.  649. 

Fla. — Qraham  T.  State.  72  Fla.  610. 
71  8  694:  Toung  T.  State.  70  Fla.  211. 
7«  8  19;  Carter  v.  State.  68  Fla.  143, 
<6  8  1000;  Putnal  v.  State,  56  Fla.  86, 
V  S  864. 

6a. — Qlawson  v.  State.  146  Oa.  38. 
a  SB  956;  Rogers  v.  State,  128  Oa. 
(7.  67  SB  227.  119  AmSR  364,  10 
LRANS  999:  Cobb  v.  State,  27  Ga. 
Ml 

ni.— Gallagher  v.  Peo.,  211  111.  158, 
71  NE  842  Catt  110  111.  A.  260]. 

Ind.— Adams  v.  State.  179  Ind.  44, 
n  NE  483:  Combs  v.  State,  75  Ind. 
515. 

Iowa. — State  ▼.  Cooper,  169  Iowa 
in,  161  NW  8S6;  State  v.  Wilson,  141 


NW  387;  State  v.  Waterbury,  133 
Iowa  136,  110  NW  326;  State  v.  Mc- 
Pherson.  114  Iowa  492,  87  NW  421. 

Kan. — State  v.  Simmons,  78  Kan. 
852.  98  P  277. 

Ky. — Harris  v.  Com.,  74  SW  1044, 
25  KyL  297;  Little  v.  Com.,  7  KyL 
531,  13  Ky.  Op.  869;  Sewell  v.  Com., 
11  Ky.  Op.  213;  Wallace  v.  Com.,  1 
Ky.  Op.  816. 

La. — State  v..  Smith,  124  La.  1036, 
60  S  842;  State  v.  Williams.  124  La. 
779,  60  S  711;  State  v.  Cbevls,  48 
La.  Ann.   676,  19  S  567. 

Mich.— Peo.  V.  Tubbs,  147  Mich.  1, 
110  NW  132;  Peo.  v.  Wlnslow,  39 
Mich.  506. 

Minn. — State  v.  Force,  100  Minn. 
396,  111  NW  297;  SUte  v.  Sheltrey, 
100  Minn.  107,  110  NW  353,  10  Ann 
Cas  245. 

Mo. — State  v.  Brooks,'  92  Mo.  642, 
5  SW  267.  330  [app  dlsm  124  U.  S. 
394.   8  set  443,  31  L.  ed.  454]. 

Nebr. — Graham  v.  State,  90  Ncbr. 
658.  134  NW  249;  Clark  v.  State,  79 
Nebr.  473.  482,  113  NW  211,  804. 

N.  T.— Peo.  V.  Hallen,  48  App.  DIv. 
39,  62  NTS  673.  14  N.  T.  O.  266  tall 
164  N.  T.  566  mem,  58  MB  1090 
mem]. 

N.  C. — State  V.  Carrawan,  142  N.  C. 
675.  54  SB  1002;  State  v.  Caveness, 
78  N.  C.  484. 

N.  D.— State  V.  Stevena,  19  N.  D. 
249.  123  NW  888. 

Oh.— Wray  y.  State,  27  Oh.  CIr.  Ct. 

°  Pa. — Com.  V.  Ezell,  212  Pa.  293,  61 
A  930;  Com.  v.  Shields.  50  Pa.  Super. 
1:  Com.  V.  Strlepeke,  32  Pa.  Super.  82; 
Com.  V.  McMahon,  14  Pa.  Co.  621. ' 

R.  I.— State  V.  Rlddell.  38  R.  I.  606, 
96  A  631. 

S.  C. — State  V.  Williamson,  <6  8.  C. 
242.  43  SE  671. 

S.  D.— State  v.  Plrkey,  22  S.  D. 
550,  118  NW  1042,  18  AnnCas  192; 
State  V.  Kaiitmann,  20  S.  D.  433,  118 
NW  337. 

Tenn. — KIser  v.  State,  12  Lea  664. 

Tex. — Davis  V.  State,  68  Tex.  Cr. 
269,  151  SW  318;  Walker  v.  State,  64 
Tex.  Cr.  70,  141  SW  248;  Hall  v. 
State,  68  Tex.  Cr.  612,  126  SW  573; 
Fretwell  v.  SUte,  43  Tex.  Cr.  501, 
67  SW  1021. 

Wash. — State  v.  Coatello,  29  Wash. 
366,  69  P  1099. 

W.  Va.— SUte  V.  Allen,  46  W.  Va. 
65,  30  SE  209. 

[a]  Addlttoaal  •tgnniMit  npoa  r*- 
tan  of  Jury^— The  refusal  of  the 
judge  to  permit  counsel  to  state  new 
points  to  the  jury  when  they  re- 
turn to  court  for  fresh  instructions 
will  not  be  reviewed.  State  v.  Max- 
ent.  10  La.  Ann.  743. 

(b]  Pannlttliir  taw  books  to  b* 
•d  to  the  jury  is  largely  discre- 
tionary with  the  court,  and  unless 
a  dear  abides  of  discretion  is  shown 
its  action  In  such  regard  will  not 
authorise  a  reversal.  Edmonds  v. 
SUte,  34  Ark.  720;  Rogers  v.  State, 
128  Oa.  67.  67  SE  227,  119  AmSR  364. 
10  LRANS  999:  Com.  v.  Hill,  146 
Mass.  305,  14  NE  124;  Perkins  v. 
State,  65  Tex.  Cr.  311,  144  SW  241; 
Fretwell  v.  SUte,  48  Tex.  Cr.  601, 
67  SW  1021:  Willis  T.  State,  (Cr.) 
56  SW  495;  Williams  v.  State,  (Cr.) 
63  SW  869;  Hines  T.  State,  3  Tex. 
A.  483;  Dempsey  v.  SUte,  8  Tex.  A. 
429,  30  AmR  148. 

To]  AqrnsMBt  la  pressaee  of  jnrjr 
(1)  on  questions  of  law  are  within 
the  discretion  of  the  trial  court  to 
permit  or  refuse  to  allow.  Holmes 
V.    SUte,    6*    Tex.    Cr.    17,    160    SW 


926;  Upton  v.  State,  48  Tw.  Cr. 
289,  88  SW  212.  <2)  It  is  better  to 
send  the  jury  out  during  the  argu- 
ment on  the  admissibility  of  a  con- 
fession; but  allowing  them  to  hear 
the  argument  is  not  necessarily  re- 
versible error.  Holt  v.  U.  S.,  218 
U.  S.  245,  31  set  2,  64  L.  ed.  1021, 
20   AnnCas    1138. 

macondnot  of  counsel  as  gronnd 
for  asw  trial  see  supra  S  2641. 

Azduueat  and  oondnot  of  oonnsel 
(•nenOljr   see    supra    >{    2221-2271. 

83.  Bowman  v.  Com.,  7  Ky.  Op. 
666;  State  v.  Waltham,  48  Mo.  55; 
State  V.  Burton,  172  N.  C.  939,  90 
SE  661:  State  v.  Keene,  100  N.  O. 
509.  6  SE  91. 

Blglit  to  open  and  oloae  f sneralljr 
see   supra   {(    2083-2086. 

84.  Peo.  V.  Arnold,  248  III.  169,  93 
NE  786;  Williams  v.  State,  170  Ind. 
644,    86    NE    349. 

Opening  stataaMnta  fsmsMlly  ste 
aupra  {i    2225-2227. 

86.  Ala. — Crawford  v.  SUte,  111 
Ala.  1.  21  S  214. 

Ark. — Lemuels  y.  SUte,  166  SW 
741. 

Cal. — ^Peo.  y.  Owens,  132  Cal.  469, 
64  P  770. 

Ga.— Wllbum  V.  SUte,  141  Qa.  610. 
81   SE  444. 

Ind. — Cromer  v.  SUte,  21  Ind.  A.. 
602,    62    NE    239. 

•Ky. — Teague  v.  Com.,  172  Ky.  66S, 
189  SW  908,  LRA1917B  738;  Childera 
V.  Com.,  161  Ky.  440,  171  SW  149; 
Lucas  V.  Com.,  149  Ky.  496,  149  SW 
861,    42    LRANS   209. 

Nebr. — Graham  v.  SUte,  90  Nebr. 
668,  134  NW  249. 

Or. — State  v.  Rogoway,  45  Or.  601, 
78  P  887,  81  P  234,  2  AnnCas  431. 

Pa. — Com.  V.  Buccieri,  163  Pa.  636, 
26  A  228 

Tex. — (Jreech  y.  State,  70  Tex.  Cr. 
229.  158  SW  277:  Holmes  v.  State, 
68  Tex.  Cr.  17,  160  SW  926;  King  v. 
State,  67  Tex.  Cr.  63,  148  SW  324; 
Bradley  v.  State,  60  Tex.  Cr.  398, 
132  SW  484;  Jenkins  v.  State,  60  Tex. 
Cr.  236,  131  SW  542;  Thompson  T. 
State,  (Cr.)  97  SW  316.  ^ 

W.  Va.— State  v.  Hall,  31  "W.  Vo. 
605,  7  SE  422. 

86.  Onstodjr  and  oondnot  of  jwy 
generally    see    supra    {    2518    et    seq. 

Motion  for  now  trial  on  the  ground 
of  Irregularities  in  the  custody  and 
conduct  of  Jurors  see  supra  i{  2669- 
2700. 

87.  State  V.  Lanahan,  144  Mo.  31, 
45   SW   1090. 

[a]  XUnstrstloa^— There  was  no 
error  committed  in  overruling  de- 
fendant's motion  for  the  removal  of 
a  sheriff  and  the  appointment  of  an 
elisor  to  take  charge  of  the  jury  dur- 
ing the  trial.  This  was  a  matter 
resting  largely  In  the  discretion  of 
the  court  which,  after  hearing  the 
testimony  adduced  in  support  of  the 
motion,  overruled  it;  and  In  the  ab- 
sence of  some  fact  in  the  records 
showing  that  the  discretion  was  un- 
wisely exercised  the  supreme  court 
will  not  Interfere.  State  v.  Lana- 
htn,   144  Mo.  31,  46  SW  1090. 

88.  Peo.  V.  Soto,  11  Cal.  A.  481. 
105  P  420;  SUte  V.  Morris,  58  Or. 
897,  114  P  47«. 

[a]  Wlier*  aTldsao*  U  conflicting. 
^The  finding  by  the  trial  court  on  a 
motion  for  a  new  trial  for  miscon- 
duct of  jurors,  the  guilt  of  which 
depended  on  the  truth  of  conflicting 
affldavits.  is  one  of  fact  not  review- 
able. Peo.  ▼.  Soto,  11  Cal.  A.  481, 
105   P  420. 
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jury  together  during  the  trial  •»  or  allowing  them  to 
separate,""  permitting  them  to  take  papers  or  docu- 
ments to  their  room  '^  or  to  inspect  articles  intro- 
duced in  evidence,*'  recalling  them  for  further  in- 
structions," giving  or  failing  to  give  them  caution- 
ary instructions,**  6r  discharging  them." 

[$  3588]  1.  Direction  of  Verdict,  New  Trial, 
and  Arrest  of  Judgment — (1)  Direction  of  Verdict.** 
In  spme  states  a  motion  for  a  directed  verdict  is 
addressed  to  the  absolute  discretion  of  the  trial 
court,  whose  action  thereon  is  not  assignable  as  er- 
ror.*^ In  other  states  the  trial  court's  motion  is 
reviewable  as  on  an  assignment  that  the  verdict  is 


contrary  to  the  evidence.** 

[%  3589]  (2)  New  TriaL**  Refusal  to  enter- 
tain and  determine  a  motion  for  a  new  trial  duly  and 
properly  made  constitutes  a  denial  of  a  right  for 
which  the  party  aggrieved  may  seek  redress  in  a 
reviewing  court  as  for  an  error  of  law,'  and  where 
the  motion  is  based  on  errors  of  law  involving  no 
discretion  on  the  part  of  the  trial  court,  the  deter- 
mination of  the  motion  is  fully  reviewable.*  But 
when,  as  is  usually  the  case,  the  g^rounds  of  the  mo- 
tion are  such  as  invoke  only  the  discretion  of  the 
trial  court,  the  exercise  of  such  discretion  is  not 
reviewable  in  the  absence  of  abuse.*    Abuse  of  dis- 


ss. Com.  V.  Swift,  44  Pa.  Super. 
546;  Com.  v.  Simon,  44  Pa.  Super. 
638. 

[a]  Ataa*  of  Olacrvtloii. — Where 
It  can  be  seen  that  the  court  threat- 
ened, although  Indirectly,  to  punish 
the  Jury  by  keeping  them  together, 
thereby  coercing  a  verdict,  the  court 
on  appeal  will  set  the  verdict  aside. 
State  V.  Tucker,  232  Mo.  1,  133  SW 
27. 

90.  Toung  Chung  v.  State,  15  Arli. 
79,  186  P  681;  Cbaney  v.  Com..  149 
Ky.  464,  149  SW  923;  Hotelling  v. 
State,  3  Oh.  Clr.  Ct.  630,  2  Oh.  Clr. 
Dec.  366;  Burns  v.  State,  8  Okl.  Cr. 
554,    129    P    657. 

V«w  trial  Oft  nonad  of  aapMM- 
ttOB  see  supra  (  2676. 

91.  Anderson  v.  State,  160  Ala.  79, 
49   S  460. 

ITaw  trial  on  the  ground  of  consul- 
tation of  documents  see  supra  {  2679. 

9a.  Feo.  V.  Morris,  254  111.  559,  98 
NE  975. 

93.  Hardesty  v.  State,  95  Nebr. 
839,    146   NW   1007.  _ 

94^  Minor  v.  State,  55  Pla.  71,  4S 
S  816;  State  v.  Phillips,  36  Mont.  112, 
92    P    299 

95.    Coio. — In   re  Allison,   13  Colo. 
526,  22  P  820,  16  AmSR  224,  10  UlA 
790. 
'     Ga. — ^Avery    v.    State,    26    Qa.    233. 

Ida. — State  v.  Jorgenson,  3  Ida. 
620.    32    P    1129. 

Kan. — State  v.  Richmond,  96  Kan. 
600,    152   P   644. 

La.— State  v.  Seals,  135  La.  602, 
6S    S    756. 

Md.— Hoffman  v.  State,  20  Md.  426. 

Mich.— Peo.  V.  Parker,  145  Mich. 
488,    108    NW   999. 

Mo. — State  v.  Tucker,  232  Mo.  1, 
183   SW  27. 

N.  J. — State  V.  Lewis,  83  N.  J.  L. 
161,  83  A  692  [aff  84  N.  J.  L.  417,  86 
A  11031. 

N.  T. — Peo.  V.  Green,  IS  Wend.  66. 

N.  C— State  V.  Guthrie,  146  N.  C 
492,    69    SE   652. 

Okl.— Bayless  v.  State,  9  Okl.  Cr. 
27,   130  P   620. 

Or. — State  v.  Relnhart,  26  Or.  466, 
9o   p    822. 

Pa. — Com.  v.  Shields,  60  Pa.  Super. 
1. 

S.  C. — State  v.  Stephenson,  64  S.  C. 
234.    32  SE  306. 

Tenn. — State  v.  Brooks,  3  Humpha. 
70. 

Tex. — ^Kay  v.  State,  4  Tex.  A.  460. 

Wash. — State  v.  Costello,  29  Wash. 
366,  69  P  1099. 

[a]  Sisagraement  of  th*  Jwy 
raises  a  question  for  the  determina- 
tion of  the  trial  court,  as  to  whether 
they  shall  be  discharged  or  shall  be 
kept  longer  together.  In  re  AlllsoiT, 
13  Colo.  625.  22  P  820.  16  AmSR  224. 
10  LRA  790;  State  v.  Jorgensen,  8 
Ida.  Hasb.  620,  32  P  1129;  State  v. 
Seals,  136  La.  602,  65  S  756;  State 
V.  Tucker,  232  Mo.  1,  133  SW  27; 
Peo.  V.  Green,  13  Wend.  (N.  T.)  55; 
BaylesM  v.  State.  9  Okl.  Cr.  27.  130 
P  520;  Kent  v.  State.  8  Okl.  Cr.  188, 
126  P  1040;  WIshard  v.  State,  6  Okl. 
Cr.  610.  115  P  796;  State  v.  Relnhart, 
26  Or.  466,  38  P  822;  State  v.  Stephen- 
son, 54  S.  C.  234,  32  SE  305:  State 
V.  Brooks.  3  Humphr.  (Tenn.)  70; 
Clark  v.  SUte,  28  Tex.  A.  189,  12  SW 


729.  19  AmSR  817;  State  v.  Coatello, 
29  Wash.  366,  69  P  1099. 

[b]  AboB*  of  Oiaorattoa  (1)  opens 
the  way  for  review  of  the  action  of 
the  trial  court  in  discharging  a  jury, 
and  in  the  absence  of  necessity  for 
such  a  discharge  the  trial  court  has 
no  power  in  the  premises.  Dobbins 
V.  State,  14  Oh.  St.  493;  Wright  v. 
Com.,  75  Va.  914.  (2)  The  facts  on 
which  the  discbarge  was  based  must 
be  put  In  the  record  so  that  the  ap- 
pellate court  can  see  that  the  trial 
court  did  not  act  arbitrarily.  Peo. 
V.  Parker,  146  Mich.  488,  108  NW  999. 
(3)  In  a  capital  case  the  facts  on 
which  the  court  acted  must  be  placed 
in  the  record  so  that  on  a  plea  of 
former  jeopardy  the  action  of  the 
court  may  be  reviewed.  State  v. 
Guthrie,  146  N.  C.  492.  59  SE  652. 

90.  Sivaetlon  of  vezdiet  fMianllr 
see  supra  i{  2298-2306. 

97.  Davis  V.  State.  120  Ga.  488,  48 
SE  152;  Nalley  v.  State,  11  Ga.  A. 
16,  74  SB  567;  Wllkerson  v.  State, 
60  Tex.  Cr.  388,  131  SW  1108.  AnnCas 
1912C   126. 

98.  U.  S.— Cohen  v.  U.  S.,  214  Fed. 
28,   130   CCA   417. 

N.  J. — State  V.  Metsger,  82  N.  J. 
L.  749,  82  A  330;  State  v.  Lleberman. 
80  N.  J.  L.  606,  79  A  331  Tatt  82  N. 
J.  L.  748,  82  A  1184];  State  v.  Jag- 
gera,  71  N.  J.  L.  281,  58  A  1014,  108 
AmSR    746. 

N.  C. — State  v.  Arnold,  146  N.  C. 
602.    60    SE    604. 

Vt.— State  V.  Perkins,  88  Vt.  121, 
92  A  1. 

Wis.— Milwaukee  v.  Plath,  166  Wis. 
686.  146  NW  782. 

See  generally  infra  J   3593. 

la]  8iico«asiT>  dlraotiOBa  for  d^ 
feadmatw — ^When  two  courts  have  di- 
rected a  verdict  for  defendant,  the 
Judgment  will  be  ainrmed.  although 
the  testimony  Is  conflicting.  Milwau- 
kee V.  Plath,  156  Wis.  686,  146  NW 
782. 

Cb]  Slreotion  of  •  vardiot  for  «b^ 
ooBBtitatlonaUtT  of  %  atatnte  rests 
in  the  discretion  of  the  trial  court, 
and  an  exception  does  not  He  to  the 
court's  refusal  to  direct  a  verdict  on 
such  ground.  State  v.  Perkins,  88  Vt. 
121,  92  A  1. 

[c]  Ift  Xowsi, — Where,  after  de- 
nial of  a  directed  verdict,  defendant 
Introduces  evrdence.  the  whole  evi- 
dence must  be  looked  to  in  deter- 
mining Its  sufficiency  to  sustain  a 
conviction.  State  v.  Wolff.  178  Iowa 
187,   155   NW   166. 

Id]  Xm  Waw  Toiki— The  denial  of 
a  motion  to  dismiss  an  indictment 
on  the  grou;id  that  the  evidence  was 
inauitlcient  to  support  an  Indictment 
or  that  Illegal  evidence  was  Intro- 
duced may  be  reviewed  on  appeal 
from  the  Judgment  of  conviction  in 
a  capital  case.  Peo.  v.  -Sexton,  187 
N.  T.  495,  80  NE  896.  116  AmSR  621. 

99.  Vew  txlala  la  orlmlaal  caaaa 
gaaarmllir  see  supra  i  2615. 

1.  HIggins  V.  U.  S..  186  Fed.  710, 
108  CCA  48;  Ogden  v.  U.  S..  112  Fed. 
623.  50  CCA  380;  Massey  v.  State,  50 
Fla.  109,  39  S  790;  Hays  v.  Territory, 
(Okl.)    52   P   950. 

ta]  Pro  fomut  oraiTaBar  of  mo- 
tloa.— The  supreme  court  cannot  say 
that   the   trial   court   failed   properly 


to  consider  a  motion  for  a  new  trial, 
where  the  record  ahows  that  It  was 
overruled  pro  forma  but  also  ahows 
that  the  motion  was  duly  argued  by 
counsel  and  considered  by  the  court. 
Hays  v.  Terr.,   COkl.)   52  P  950. 

9.  U.  S.— Dwyer  v.  U.  S.,  170  Fed. 
160,  96  CCA  416;  Holmgren  v.  U.  S., 
166  Fed.  439,  84  CCA  301  [aff  217  U. 
S.  509,  SO  set  688,  64  L.  ad.  861.  19 
AnnCas  778]. 

Ga.— Clark    v.    SUte,    126    Ga.    79, 

64  SE  808. 

La. — State  v.  Wood,  136  La.  658, 
67  S  642;  State  v.  Basa,  11  La.  Ann. 
478. 

Mont. — State  v.  Schnepel,  23  Mont. 
623,    59    F    927. 

N.  C. — State  v.  Tillman,  146  N.  C 
611.    60    SE    902. 

S.  'C. — State  V.  Anderson,  85  S.  C. 
229.  67  SE  237,  137  AmSR  887;  State 
V.  Washington.  80  S.  C.  376,  61  SE 
896;  State  v.  McCoomer,  79  S.  C.  63, 
60   SB   237. 

3.  U.  S.— Pickett  V.  U.  S.,  218  U. 
S.  456,  30  set  266,  64  L.  ed.  146: 
Addlngton  v.  U.  S..  1^6  U.  S.  184.  17 
set  288,  41  L.  ed.  679,  Wheeler  v.  U. 
S..  159  U.  S.  623,  16  SCt  93,  40  L. 
ed.  244;  Bernal  v.  U.  8.,  241  Fed. 
339,  154  CCA  219  [writ  of  certiorari 
den  246  U.  S.  672  mem.  S8  SCt  192 
mem.  62  L.  ed.  265  memj;  Towe  v.  U. 
S.,  238  Fed.  567.  151  CCA  493;  Cham- 
bers V.  U.  8.,  237  Fed.  513,  150  CCA 
395;  Hughes  v.  U.  S.,  231  Fed.  50, 
145  CCA  238;  Smith  v.  U.  S.,  231 
Fed.  25.  145  CCA  218;  Whltaker  v. 
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State  v.  Salge,  2  Nev.  821.  _ 

N.  H. — State  V.  Wren,  77  N.  H. 
361.   92   A    170. 

N.  J. — State  V.  Van  SUvern,  «7 
N.   J.  L.    285,    61  A   689. 

N.  M.— U.  S.  V.  Biena,  8  N.  M. 
99,  12  P  70;  U.  S.  V.  Shaves,  6  N.  M. 
180,    27    P    189.  „ 

N.  T. — Peo.  V.  Sprague,  217  N.  T. 
373,  111  NE  1077;  Peo.  v.  D'Argen- 
cour,  96  N.  T.  621  [aff  32  Hun 
1781. 

N.    C— SUte    V.    Hand,    170    N.    C. 
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eretioD,  which  implies  a  plain  and  manifest  error 
of  jadgment,*  ^oys  the  case  open  to  review  and  re- 
versal '  under  the  settled  rules  applicable  to  review 
of  discretionary  matters.*  But  in  the  absence  of 
such  abuse  the  appellate  court  seldom  interferes 
with  the  disposition  of  a  motion  for  a'  new  trial, 
whether  the  motion  was  based  upon  allied  ihregn- 


larities  or  improprieties  of  practice  and  eondnet  of 
the  trial,'  such  as  absence  of  counsel,*  improper 
argument  jot  misconduct  of  counsel,"  absence  of 
witnesses,^*  popular  excitement,"  or  misconduct  of 
the  audience;*'  or  upon  broader  and  more  usual 
grounds,  such  as  disqualification,*'  or  misconduct  '* 


703,  86  SE  1005;  State  v.  Johnson, 
161  N.  C.  264,  76  SE  679;  State  V. 
Watklns,  160  N.  C.  480,  75  SB  22; 
State  V.  Lllliston,  141  N.  C.  857, 
S4  SB  427,  116  AmSR  706;  State 
V-  Gee,  92  N.  C.  756;  State  v.  Doug- 
lass,  63   N.  C.   600.       ' 

N.  D.— State  v.  Robidou,  20  N.  D. 
518,  128  NW  1124,  AnnCa8l912D  1016; 
State  V.  Albertson,  20  N.  D.  612,  128 
NW  1122;  SUte  v.  Howser,  12  N. 
D.  496,  98  NW  362. 

Oh. — Lee  v.  State,  32  Ota.  St.  113; 
O'Meara  v.   State,  17  Oh.  St.  516. 

Okl.— Hodge  V.  Terr.,  12  Okl.  108, 
69  P  1077;  Spradlln  v.  State,  13  Okl. 
Cr.  376,  164  P  990;  Owen  v.  State, 
IS  Okl.  Cr.  196.  163  P  548;  State  v. 
Curley,  13  Okl.  Cr.  26,  161  P  831; 
Collins  V.  State,  11  Okl.  Cr.  196, 
144  P  806;  Horton  v.  State,  10  Okl. 
Cr.  294,  136  P  177;  Harper  v.  State, 
7  Okl.  Cr.  681,  124  P  1116;  Stouae 
V.  State,  6  Okl.  Cr.  415,  119  P  271; 
Saunders  v.  State.  4  Okl.  Cr.  264, 
111  P  965,  AnnCa8l912B  766;  Hen- 
drix  V.  U.  S..  2  Okl.  Cr.  240,  101  P 
126;  Hlnsley  v.  SUte,  1  Okl.  Cr.  392, 
98  P  363. 

Or. — State  v.  McPherson,  77  Or. 
161.  149  P  1021;  State  v.  Pender,  72 
Or.  94,  142  P  616;  State  v.  Morris, 
58  Or.  897,  114  P  476;  State  v.  Lauth, 
46  Or.  342,  80  P  660,  114  AmSR  873: 
State  V.  Childers,  32  Or.  119,  49  P 
801;  State  v.  Huntley,  26  Or.  349,  36 
P   1065. 

Pa. — Com.   V.   Heeter,   266   Pa.   441, 

100  A  993  [rev  63  Pa.  Super.  2911; 
Com.  V.  Garrlto,  222  Pa.  304,  71  A  20; 
Com.  V.  Elsenhower,  181  Pa.  470, 
37  A  621,  69  AmSR  670;  Alexander 
V.    Com.,    105    Pa.    1;    Gray    v.    Com., 

101  Pa.  380,  47  AmR  733;  Com.  v. 
Jester,  63  Pa.  Super.  291  [rev  on  the 
facts  256  Pa.  441,  100  A  993] ;  Com. 
V.  •Valverdl,  32  Pa.  Super.  241  [aft 
218  Pa.  7,  66  A  877];  Com.  v. 
Strlepeke,  32  Pa.  Super.  82;  Com.  v. 
Houghton,  31  Pa.  Super.  628;  Com.  v. 
McManlman,  27  Pa.  Super.  304;  Com. 
V.   Houghton,    22   Pa.   Super.    52. 

Porto  Rico. — Peo.  v.  Espafiol,  16 
Porto  Rico  203. 

S.  C. — Denmark  v.  Corley,  100  S. 
C.  433,  84  SE  884;  State  v.  Grtffln, 
100  S.  C.  331.  84  SE  876;  State  v. 
Brown.  94  S.  C.  116,  77  SE  734;  State 
y.  Bethune,  93  S.  C.  196,  75  SE  281: 
State  V.  Burriss,  86  S.  C.  327,  67  SB 
306;   State  v.  Anderson,  86  S.  C.  229, 

67  SE  237,  137  AmSR  887;  State 
V.  Washington,  80  S.  C.  376.  61  SB 
896;  State  v.  Henderson,  80  S.  C 
166.  60  SE  314;  State  v.  Hayes,  69- S. 

C.  295,  48  SE  251;  State  v.  WIdeman, 

68  S.  C.  119,  46  SE  769;  State  v. 
Jackson,  68  S.  C.  53,  46  SB  638: 
State  V.  Aughtry,  49  S.  C.  286.  26 
SE  619,  27  SB  199. 

S.    D. — State   v.    Southmayd,    37   S. 

D.  376,  158  NW  404;  State  v.  Greg- 
ory, 31  S.  D.  426,  141  NW  365;  State 
V.  Ballly,  29  S.  D.  588,  137  NW  352; 
State  v.  Swenson,  26  S.  D.  589,  129 
NW  119;  State  v.  Colvln,,  24  S.  D, 
567,  124  NW  749;  State  v.  Egland,  28 
S.  D.  323,  121  NW  798,  189  AmSR 
1066;  State  v.  Kaufmann,  22  S.  D. 
483,  118  NW  337;  State  t.  Crowley,  20 
S.  D.  611,  108  NW  491;  State  v. 
Coleman,  17  S.  D.  694,  98  NW  175. 

Tenn. — Percer  v.  State,  118  Tenn. 
7C5,  103   SW  780. 

Tex. — Sanford  y.  State,  79  Tex. 
Cr.  346,  186  SW  22;  Orner  v.  State, 
78  Tex.  Cr.  416,  183  SW  1172:  Mc- 
Donald V.  State,  77  Tex.  Cr.  612,  179 
SW  880;  Burton  v.  State,  67  Tex.  Cr. 
149,  148  SW  805;  Green  v.  State,  66 
Tex.  Cr.  446,  147  SW  693;  Barber  ▼. 
SUte,   S4   Tex.   Cr.   96,   142   SW   677; 


Johnson  v.  SUte,  62  Tex.  Cr.  284,  136 
SW  1058;  Smith  v.  SUte,  62  Tex. 
Cr.  281,  136  SW  1063;  Moray  v.  SUte, 
61  Tex.  Cr.  549,  135  SW  569  (strik- 
ing motion  for  new  trial  not  prompt- 
ly filed);  Raines  v.  SUte,  56  Tex.  Cr. 
94,  119  SW  93;  Evans  v.  State,  65 
Tex.  Cr.  649,  117  SW  820;  Jarrett 
V.  SUte,  56  Tex.  Cr.  550,  117  SW  833; 
Leftrlck  v.  State,  65  Tex.  Cr.  204, 
116  SW  817:  Young  v.  State,  64  Tex. 
Cr.  379,  113  SW  16;  Allen  v.  SUte, 
(CrO  101  SW  804;  Gainer  v.  State, 
46  Tex.  Cr.  616.  81  SW  73«;  Hughes 
V.  State,  <Cr.)  60  SW  562;  HoUoway 
V.  SUte,  (Cr.)  69  SW  883;  Smith  v. 
State,   15   Tex.  A.   139. 

UUh. — SUte  V.  Montgomery,  87 
Utah    616.    109    P   816. 

Vt.— May  V.  State,  77  Vt.  830,  60 
A    1. 

Wash. — State  v.  O'Brien,  66  Wash. 
219,  119  P  609;  SUte  v.  Welty,  65 
Wash.  244,  118  P  9;  State  v.  BUh- 
mann,  16  Wash.  700,  47  P  961. 

W.  Va. — State  v.  Sullivan,  56  W. 
Va.   697,   47   SB  267; 

Wis. — Suckow  V.  State,  122  Wis. 
166.  99  NW  440;  SUte  v.  Lament,  2 
Wis.   437. 

Can. — Rex  v.  Walkem,  [1908]  A.  C 
197. 

Ont. — ^Reg.  v.  Fitzgerald,  20  TJ.  C 
Q.  B.  546. 

Pr.  Edw.  Isl. — Reg.  v.  Dowey,  1  Pr. 
Edw.     Isl.    291. 

And  see  also  supra  i  2620. 

[a]  Xa,  Oaaadk  (1)  the  privy  coun- 
cil will  be  very  slow  to.  interfere, 
at  the  instance  of  the  prosecution, 
with  a  new  trial  directed  by  a  court 
of  appeal  In  favor  of  defendant.  Rex 
V.  Walkem,  [1908]  A.  C.  197.  (2) 
Upon  an  Indictment  containing  two 
counts,  one  for  the  major  and  the 
other  for  the  minor  charge,  the  ap- 
pellate court,  on  a  case  reserved 
after  conviction  upon  both  counts 
tried  together,  may  direct  a  new  trial 
upon  both  charges  if  of  opinion  that 
there  was  such  fundamental  error 
upon  the  trial  of  the  major  charge 
as  to  cause  a  mistrial  as  to  both. 
Rex  V.  Walkem,  14  B.  C.  1,  8  West 
LR   857,    14   CanCrCas   122. 

[b]  ImproyUeat  plea  of  rnllty. — 
A  conviction  entered  on  a  plea  of 
guilty  will  not  be  disturbed  on  ap- 
peal, on  the  theory  that  accused  was 
overpersuaded  to  enter  the  pletC, 
where  the  evidence  is  conflicting  on 
that  point.  Kirk  v.  SUte,  60  Tex. 
Cr.  172,  181  SW  414.  And  see  supra 
§    2624. 

[c]  Ooaviotloa  oa  parjnnd  teatl- 
mony. — Where  a  new  trial,  on  the 
ground  that  the  conviction  was  had 
on  perjured  testimony,  is  denied,  and 
the  trial  court  heard  the  testimony 
on  the  motion,  the  appellate  court 
will  defer  to  its  findings.  Rials  v. 
State,  105  Miss.  400,  62  S  418.  And 
see    supra    i    2715. 

[d]  Xefnsal  to  strike  oonfMsion. 
— ^Where,  in  a  motion  for  a  new  trial, 
it  is  averred  that  there  is  error  in 
the  refusal  to  ,  strike  out  proof  of 
an  alleged  confession  by  defendant, 
but  the  record  falls  to  show  that  any 
such  proof  was  offered,  objected  to, 
or  admitted,  no  relief  can  be  given 
In  the  appellate  court;  State  v.  Hen- 
derson, 113  La.  232,  36  S  950.  See 
supra  {    3582. 

te]  In  Alabama^— (1)  Prior  to 
Acts  (1916)  p  722,  a  motion  for  a 
new  trial  in  a  criminal  case  wad 
matter  to  be  determined  by  trial 
court,  and  was  entirely  within  its 
discretion.  Suttles  v.  State,  (A.)  74 
S  400.  (2)  Where  a  trial  and  appeal 
were   had  before   the  amendment   of 


Code  (1907)  i  2846,  by  L.  (1915)  p 
722,  authorizing  appeals  from  rulings 
on  motions  for  a  new  trial.  In  crim- 
inal cases,  refusal  of  a  motion  for  a 
new  trial  would  not  be  reviewed. 
Watson  V.  State.  (A.)  72  S 
669. 

[f]  Xa.  ZantnokT,  (1)  under  the 
act  of  1910,  an  order  refusing  a  new 
trial  is  subject  to  review.  Bennett 
V.  Com.,  175  Ky.  640.  194  SW  797; 
Deaton  v.  Com.,  167  Ky.  308.  163 
SW  204;  Wilson  v.  Com.,  140  Ky.  1, 
180  SW  794.  (2)  While  an  appeal 
will  lie  from  a  judgment  of  the  infe- 
rior court  overruling  a  motion  for 
a  new  trial  of  a  person  convicted 
of  a  felony  or  of  a  misdemeanor, 
where  the  punishment  is  within  its 
jurisdiction,  the  court  of  appeals  has 
no  power,  under  Gen.  St.  c  28  art 
22  Ji  1,  2,  to  reverse  for  any  other 
than  causes  named  under  the  crim- 
inal code  of  practice.  Harlow  v. 
Com.,  11  Bush  610. 

4.  State  v.  GriSln,  100  S.  C.  331, 
84  SE  876.     And  see  supra  I  3574. 

6i.  Pettine  v.  New  Mexico,  201 
Fed.  489,  119  CCA  581;  Higgins  v.  U. 
S.,  186  Fed.  710,  108  CCA  48. 

6.  See  supra  i  3674. 

7.  See    supra    Si    2624-2642. 

8.  Com.  V.  Jester,  63  Pa.  Super. 
291  [rev  on  the  facts  256  Pa.  441,  100 
A  9931.    And  se«  supra  {  2632. 

9.  Cal.— Peo.  V.  Clark,  151  Cal. 
200,  90  P  549. 

Iowa. — State  v.  McClure,  159  Iowa 
351,  140  NW  203;  State  v.  Norman, 
135  Iowa  483,  113  NW  340;  SUte  v. 
Hasty,  121  Iowa  607,  96  NW  1115; 
State  V.  Soper.  118  Iowa  1,  91  NW 
774;  State  v.  Hogan,  115  Iowa  455, 
88  NW  1074;  SUte  v.  McPherson. 
114  Iowa  492,  87  NW  421. 

Mass. — Com.  v.  Turner,  224  Mass. 
229,    112    NE    864. 

Nebr. — Harris  v.  State,  80  Nebr. 
196,   114   NW   168. 

N.  H.— State  V.  Danforth,  73  N.  H. 
215,  60  A  839,  111  AmSR  600,  6  Ann 
Cas    657. 

5.  D. — State  v.  Southmayd,  37  S. 
D.  376,  158  NW  404;  State  v.  Bailly, 
29   S.   D.   588,   137  NW  362. 

And  see  supra   i  2641. 

10.  Evans  v.  SUte,  55  Tex.  Cr. 
649,  117  SW  820.  And  Bee  supra 
!   2638. 

11.  SUte  v.  McC^omer.  79  S.  C. 
63,  60  SE  237.  And  see  supra  it 
2640,    2700. 

U.  Claussen  v.  SUte,  21  Wyo. 
505,  133  P  1055,  136  P  802.  And  see 
supra    ii    2640.    2700. 

13.  Ark. — Hamer  v.  SUte,  104 
Ark.  606.  150  SW  142;  Decker  v. 
State,   85   Ark.   64,   107   SW   182. 

Fla. — Sumpter  v.  State,  62  Fla.  98. 
57  S  202;  Starke  v.  State,  49  Fla. 
41,   37   S    860. 

Ga. — Embry  v.  State.  138  Ga.  464, 
75  SE  604;  Elliott  v.  State,  132  Ga. 
758.  64  SE  1090;  McLeod  v.  State, 
128  Ga.  17.  57  SE  83;  King  v.  SUte, 
119  Ga.  426,  46  SE  633;  Perry  v. 
State,  117  Ga.  719,  45  SE  77;  Jones 
V.  State,  117  Ga.  710,  44  SE  877: 
Daniel  v.  State,  11  Ga.  A.  799,  76 
SE  162;  Moore  v.  State,  1  Ga.  A.  728, 
57   SE    956. 

Ind. — Moynlhan  v.  State,  70  Ind. 
126,  36  AmR  178;  Holloway  v.  State, 
63  Ind.  664;  Clem  v.  State,  S3  Ind. 
418. 

Iowa. — SUte  V.  Becker,  159  Iowa 
72,  140  NW  201;  State  ▼,  Boper.  118 
Iowa  1,   91  NW  774. 

Kan. — State  v.  Moore.  79  Kan.  688, 
100   P  629. 

Ky.— Allen  v.  Com.,  175  Ky.  46, 
193    SW    660;    Hendrlckson    v.    Com., 
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Hi  Ky.  6«5,  177  8W  438;  aatllft  v. 
Com.7l42  Ky.  S19,  134  SW  133;  Druin 
V.  Com.,  124  SW  856;  Comely  v.  Com., 
17  B.  Mon.  403;  Cornelius  v.  Com.,  16 
B.  Mod.   539. 

La.— State  v.  Addison,  134  Lia.  642, 
64  S   497. 

Mass. — Com.  v.  Best,  181  Mass. 
S45.    63    NB    1073. 

Hicb.— Peo.  V.  Hoffman,  142  Mich. 
S31,   105   NW  838. 

Minn. — State  y.  GallehUKh,  89 
Minn.  212,  94  NW  728. 

Miss.— Smith  V.  State,  103  Mlas. 
at,  SO  S  330;  Schrader  v.  State,  84 
Miss.  593.  36.  S  385;  Sam  v.  State, 
31  Hiss.   480. 

Mo. — State  v.  Rasco,  239  Mo.  535, 
144  SW  449;  State  v.  Gordon,  191  Mo. 
114,  89  SW  1026,  109  AmSR  790;  State 
T.  Howell,  117  Mo.  307.  23  SW  263; 
State  T.  Duaenberry,  112  Mo.  277,  20 
SW  461. 

Nebr. — Reed  v.  State,  76  Nebr. 
609.  106  NW  649;  Murphey  T.  SUte, 
43  Nebr.  34.  61  KW  491;  Lamb  v. 
State,   41  Nebr.    366,    69  NW   896. 

N.  M.— Terr.  v.  ISmlllo.  14  N.  M. 
147,  89  P  289. 

N.  C. — State  v.  Hand.  170  N.  C 
703,  86  SB  1006;  State  T.  Lipscomb, 
134  N.  C.  689,  47  SB  44;  State  v. 
Lambert,  98  N.  C  618;  State  v.  Da- 
vis.   80    N.    C    412. 

Okl.— Horton  v.  State,  10  Okl.  Cr. 
394,  136  P   177. 

Pa. — McClaln  v.  Com..  110  Pa.  263, 
1  A  46. 

Tenn. — Thomas  v.  State,  109  Tenn. 
684.  76  SW  1026. 

Tex.— Williams  v.  SUte,  58  Tex. 
Cr.  284,  124  SW  916;  Veas  v.  State, 
55  Tex.  Cr.  12B,  114  BW  830;  Bsaary 
V.  State.  53  Tex.  Cr.  696,  111  SW  927: 
Lounder  v.  State.  46  Tex.  Cr.  121,  79 
SW  552;  Mlkel  v.  SUte,  43  Tex.  Or. 
(15.  68  SW  612. 

Wis— SchlBsler  v.  SUte,  122  Wis. 
3«5.  99  NW  593;  Cupps  v.  SUte, 
120  Wis.  504.  97  NW  210,  98  NW 
54«,  102  AmSR  996;  Bllsa  ▼.  SUte, 
117  Wis.  696,  94  NW  325. 

And  see   supra    H   2649-2668. 

[a]  BUS. — (1)  Starke  v.  SUte,  4* 
Fla  41,  37  S  850;  Willtamaon  v. 
State.  143  Oa.  267,  84  SE  584;  Hall 
T.  State,  141  Ga.  7,  80  SB  307; 
Embry  v.  State,  138  Ga.  464,  75  SB 
(94;  Webb  v.  State.  138  Ga.  138.  74 
8E  1001;  Jefferson  v.  State,  137  Oa. 
382,  73  SE  499;  McNaughton  y.  SUte, 
136  Ga.  600,  71  SE  1038  [writ  of 
error  dlsm  223  U.  8.  744  mem,  32 
set  632  mem,  56  L.  ed.  639  mem]; 
Elliott  V.  SUte,  132  Ga.  768,  64  SE 
1090:  Harper  .v.  SUte,  131  Oa.  771, 
13  SE  339;  Crawford  v.  SUte,  128  Oa. 
30,  57  SE  94;  HcLeod  V.  SUte,  128 
6a.  17,  57  SE  83;  McCrlmmoQ  v. 
SUte.  126  Ga.  560,  66  SE  481;  Hall 
T.  SUte,  124  Ga.  649,  52  SB  891; 
Jones  V.  SUte,  117  Ga.  710,  44  SE 
877;  Bowdoln  T.  SUte.  113  Oa.  1150, 
39  SB  478;  Roberts  v.  State.  110  Oa. 
253.  34  SB  203;  Hackett  v.  State, 
108  Oa.  40.  88  SB  242;  Allen  v.  SUte, 
102  Ga.  619.  29  SB  470;  Taylor  v. 
State,  13  Oa.  A.  689,  79  SE  862: 
Brown  V.  SUte.  13  Ga.  A.  144,  78  SE 
868;  Daniel  ▼.  SUte,  11  Oa.  A.  799, 
76  SE  162;  Veal  v.  State.  7  Ga.  A. 
729,  67  SB  1054;  Moore  v.  State,  1 
Oa.  A.  728,  57  SE  956;  Peo.  v.  Mor- 
ris, 254  III.  659.  98  NB  975;  Hollo- 
way  ▼.  State,  63  Ind.  554;  State  v. 
Becker,  159  Iowa  72.  140  NW  201: 
State  y.  Bassnett.  80  Kan.  392.  102 
P  461;  Allen  v.  Com..  176  Ky.  46, 
193  SW  660:  Gatllff  v.  Com.,  142 
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633,   23   S   603. 

Mich —Peo.  V.  Swift,  172  Mich.  473. 
138   NW   662. 

Mo.— SUte  T.  Rose,  142  Mo.  418,  44 
S'W  329  ' 

Mont— State  v.  McCarthy,  86  Mont. 
226.   92  P  521. 

Nev. — State  v.  Balier,  34  Nev.  JOE, 

122  P    76. 

N.  C.— State  V.  Hand,  170  N.  C. 
703,  86  SB  1006;  SUte  v.  Johnson, 
161  N.  C.  264,  76  SE  679;  State  v. 
Arnold,  147  N.  C.  602.  60  SE  504; 
State  v.  Maultsby.  130  N.  C.  664,  41 
SE  97:  State  v.  Rose,  129  N.  C.  676, 
40  S!Ej  83 

N.  D.— State  v.  Howser,  12  N.  D. 
496,    98  NW  362. 

Okl.— Harmon  v.  Terr.,  16  Okl.  147, 
79  P  765;  Shown  v.  Bute,  7  Okl.  Cr. 
261,  123  P  437;  Hendrix  v.  U.  S.,  2 
Okl.  Cr.  240,  101  P  126;  Kinsley  v. 
U.   S.,    1   Okl.   Cr.    392,    98    P   363. 

S.  C. — State  V.  Murphy.  86  S.  C. 
268,  68  SE  570;  State  v.  Burrlss,  86 
S.  C.  327,  67  SB  806;  State  v.  Hen- 
derson. 80  S.  C.  166,  60  SB  314; 
State  V.  Wideman,  68  S.  C.  119,  46 
SB  769;  State  v.  Jackson,  68  S.  C. 
63,  46  SB  538;  State  v.  Bates,  62 
S.  C.  377,  40  SB  772;  State  v.  March- 
banks,  61  S.  C.  17,  39  SE  187;  SUte 
v.  Poote,  58  8.  C.  218.  36  SB  561. 

Tenn. — Sherman  v.  State,  125  Tenn. 
19,  140  SW  209;  Perrer  v.  State,  118 
Tenn.    765.   103    SW   780. 

Tex. — Klrksey  v.  State,  61  Tex.  Cr. 
641,  135  SW  577;  McMillan  v.  State. 
(Cr.)  71  .SW  279;  Penn  v.  State,  43 
Tex.  Cr.  608,  68  SW  170;  Johnson  v. 
St.ite,  (Cr.)  66  SW  662;  Chapman  v. 
State.  3  Tex.  A.  67. 

Va. — Prather   v.   Com.,   86  Va.   122, 


7  SE  178;  Oneale  v.  Com.,  17  Oratt. 
(68  Va.)  682. 

Wash. — SUte  v.  Peoples,  71  Wash. 
451,    129    P   108. 

Wis.— Vogel  v.  SUte,  138  Wis.  315, 
119    NW    190. 

And  see  supra  I  2707;  infra  f 
3593. 

[a]  AbtUM  of  dlaoratlou  in  deny- 
ing a  new  trial  where  there  is  no 
evidence  to  support  the  verdict  is  re- 
versible error.  Kinsley  v.  U.  S.,  1 
Okl.  Cr.  392,  98  P  363;  SUte  v.  Shaw, 
64  S..C.  566,  43  SE  14,  92  AmSR  817, 
60   LRA   801. 

[b]  to.  Connsotlont. — (1)  Pub. 
AcU  (1898)  c  61,  entitled  "An  Act 
Concerning  New  Trials  of  Civil  Ac- 
tions," which  in  terms  appears  to 
apply  only  to  civil  actions,  and  au- 
thorizes the  supreme  court  of  errors 
to  grant  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evi- 
dence applies  to  criminal  cases.  State 
v.  Lee,  69  Conn.  186,  37  A  75.  (2)  Un- 
der Pub.  Acts  (1897)  p  892  {  17,  and 
p  895  {  29,  providing  that  a  de- 
fendant aggrieved  by  a  refusal  of  a 
new  trial,  asked  because  the  verdict 
was  against  the  evidence,  may  appeal 
to  the  supreme  court,  whereupon  the 
trial  court  «hall  certify  all  the  evi- 
dence, and  further  providing  that  if 
the  supreme  court  shall  be  of  the 
opinion  that  the  verdict  was  against 
the  evidence  it  shall  grant  a  new 
trial,  to  authorize  the  reversal  of  the 
action  of  the  trial  court  in  refusing 
to  set  aside  the  verdict  it  must  clear- 
ly appear  from  the  evidence  certified 
that  the  verdict  was  so  palpably 
wrong  as  to  justify  the  suspicion 
that  the  Jury,  or  some  of  them,  were 
influenced  by  corruption,  prejudice,  or 
partiality.  SUte  v.  Kaplan,  72  Conn. 
636, -46    A    1018. 

17.  U.  8. — Andrews  v.  U.  S.,  224 
Fed.  418.  139  (XIA  646;  Montgomery 
V.  U.  8.,  219  Fed.  162,  136  CCA  60; 
Kulp  v.  U.  S.,  210  Fed.  249,  127  CCA 
67. 

Ariz.— Talley  v.  SUte.  18  Arl*.  809, 
159    F    59. 

Ark.— Paul  v.  ,8tate,  126  Ark.  209, 
188  SW  555;  Lee  v.  State,  172  SW 
832;  LlUIe  v.  State,  165  SW  256: 
Young  v.  State,  99  Ark.  407,  138  SW 
476;    Russell    v.    State,    97    Ark.    92, 

183  SW  188;  Osborne  v.  SUte,  96 
Ark.  400,  132  SW  210;  Ward  v.  State, 
86  Ark.  179,  107  SW  677;  Shepherd 
V.  State,  84  Ark.  669;  Coker  v.  State, 
20    Ark.    63. 

Cal. — Peo.  V.  Oxnam.  170  Cal.  211, 
149  P  166;  Peo.  v.  Byrne.  160  Cal.  317, 
116  P  621;  Peo.  v.  Feld,  149  Cal. 
464,  86  P  1100;  Peo.  v.  Sing  Yew. 
146  Cal.  1,  78  P  236,;  Peo.  v.  Buckley. 
143  Cal.  376,  77  P  169;  Peo.  v.  Clarke, 
130  Cal.  842,  63  P  138;  Peo.  v.  Rush- 
ing, 130  Cal.  449,  62  P  742,  80  AmSR 
141;  Peo.  V.  Ah  Noon,  116  CM.  666. 
48  P  799;  Peo.  v.  Sutton,  73  Cal.  243. 
15  P  86;  Peo.  v.  Llm  Foon.  29  Cal. 
A.  270,  156  P  477;  Peo.  v.  Kllfotl,  27 
Cal.  A.  29.  148  P  812;  Peo.  v.  Kawa- 
saki. 23  Cat.  A.  92,  137  P  287;  Peo. 
v.  Grider.  13  Cal.  A.  703,  110  P  686; 
Peo.  V.  Kwpr  Singh,  11  Cal.  A.  427. 
105  P  423;  Peo.  v.  Mar  Gin  Sule.  11 
Cal.   A.    42.    103    P   951. 

Fla. — Robinson  v.  SUte,  80  Pla. 
115.   39  S   465. 

Ga— Frank  V.  State,  148  Ga.  617. 
83  SB  233:  Brown  v.  State,  141  Ga. 
783.  82  .SE  238:  Hall  V.  State,  141  Ga. 
7,  80  SB  307;  Jones  v.  State,  140  Oa. 
478,  79  SE  114;  Roy  v.  State,  140  Oa. 
223,    78    SE   846;    Moreland    v.    State. 

184  Ga.  268,  67  SE  804;  Threlkeld 
V.  State,  128  Ga.  660,  58  SE  49: 
Walker  v.  State.  126  Ga.  688,  65  SE 
483;  Slade  v.  State,  125  Ga.  788.  54 
SE  750;  Johnson  v.  State.  124  Ga. 
656,  52  SB  880:  Hope  v.  State.  124 
Ga.  438.  52  SE  747;  Steed  v.  State, 
123  Ga.  569.  51  SE  627:  Dlrkerson 
v.    State,    121    Ga.    138,    48    SE    942; 
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for  a  new  trial  ;^%  and  hence  it  is  held  that  an  as- 
signment of  error  in  a  motion  for  a  new  trial  that 
the  sentence  is  excessive  will  present  no  reason  for 
interference  by  a  reviewing  court.*'  In  some  states 
the  review  seems  to  depend  on  whether  the  trial 
court  files  reasons  for  its  determination.^" 

Practice  on  motion  f«r  new  trial  Generally  ral- 
iniTs  of  the  trial  court  on  matters  of  practice  on  a 
motion  for  a  new  trial  are  not  reviewable.'*  This 
mle  has  been  applied  to  the  right  to  file  the  motion 
after  the  expiration  of  the  time  fixed  by  law,"' 
amendment  of  the  motion,'^  postponement  of  the 


hearing,'*  refusal  to  hear  argument,'*  postponement 
of  turgument,'"  time  of  filing  aflidavits,"  filing  of  ad- 
ditional affidavits,'^  cross-examinations  of  wit- 
nesses," dischaige  of  a  rule  for  a  new  trial,'"  and 
revocation  of  the  order  made  on  the  hearing.'*  It 
has  been  held  that  remarks  made  by  the  trial  court 
in  denying  a  motion  for  a  new  trial  will  not  be  con- 
sidered." 

[$  3590]  (3)  Arrest  of  Judgment.  The  same 
general  rules  control  the  review  of  rulings  on  a 
motion  in  arrest  of  judgment  as  on  a  motion  for 
a  new  trial.** 


Bradley  v.  State.  120  Ga.  843,  48  SE 
J17:  Jones  V.  SUte.  117  Ga.  710.  44 
SE  877;  Battle  ▼.  State,  lOS  Ga.  703, 
32  SB  160;  Smith  v.  SUte.  81  Ga.  479, 
S  SB  187;  Jenkins  v.  State,  19  Ga.  A. 
C26,  91  SB  944;  Thomas  v.  State.  19 
Ga.  A.  242.  91  SE  287;  Wright  v. 
State.  18  Ga.  A.  706,  90  SB  286; 
Griffln  V.  Brand,  18  Qa.  A.  <41.  90 
SB  90;  Reese  v.  State,  18  Ga.  A. 
i^g.  89  SB  303:  Gates  v.  State.  18 
Ga.  A.  94,  88  SB  910;  Hayea  ▼.  State, 
1«  Qa.  A.  334.  86  SB  263;  Brantley 
T.  State,  16  Ga.  A.  6,  84  SE  131; 
•Williams  V.  State,  9  Ga.  A.  818,  72  SE 
301;  Jenkins  v.  State,  8  Ga.  A.  630, 
(9  SB  918;  Lambert  v.  SUte,  8  Ga. 
A.  20«,  «8  SB  882;  Smith  v.  State, 
7  Ga.  A.  690,  67  SE  842;  Copelan 
V.  State.  7  Ga.  A.  690,  67  SB  833; 
Napper  v.  State,  7  Ga.  A.  621,  67  SE 
«82:  Daniel  t.  State.  6  Ga.  A.  164, 
t4  SB  574;  Fouraker  v.  State,  4  Ga. 
A  692.  62  SE  116;  Gates  v.  State, 
:  Ga.  A.   657,   68    SE   1109. 

Ida. — State  v.  Grant,  26  Ida.  189, 
HO  P  959;  State  v.  Cook,  18  Ida. 
45  88  P  240 
in.— Wilson  V.  Peo..  26  HI.  434. 
Ind.— Th^ln  v.  State,  182  Ind.  345. 
106  NE  690:  Straub  v.  State,  179  Ind. 
251,  100  NB  764;  Smith  v.  State, 
143  Ind.  686,  42  NE  913;  Todd  v. 
State,  26   Ind.    212. 

Iowa. — Warren  v.  State,  1  Greene 
106. 

Ky. — ^Underwood  v.  Com.,  119  Ky. 
384,  84  SW  310,  27  KyL  8;  Turner 
T.  Com.,  76  SW  853,  26  KyL,  981; 
Black  V.  Com..  72.  SW  772,  24  KyL, 
1974;  aark  v.  Com.,  32  SW  131,  17 
KyL  540:  Gamblll  v.  Com.,  23  SW 
»«0.  15  KyL  477;  Smith  v.  Com.,  17 
8W  868.    13    KyL    612. 

la.— State  V.  Coleman,  141  Vol.  166, 
74  S  892;  State  v.  Taylor,  188  La. 
117.  70  S  66;  State  T.  Guerlnlere, 
138  La.  4.  69  8  864;  State  v.  Vlge, 
137  La.  130,  68  S  388;  State  v. 
O'Neal,  136  La.  658,  67  S  365;  State 
T.  Edwards,  135  La.  631,  65  S  634; 
State  V.  Boulanger.  134  L«.  18,  63  S 
60";  State  v.  Thomas,  127  La.  273, 
53  S  562;  State  v.  Lee.  127  La.  265, 
53  S  559:  State  v.  Pamella,  122  Xjo.. 
207.  47  S  508:  State  v.  Burkhalter, 
IIS  La.  657,  43  S  268;  State  v.  Hop- 
kins. 118  La.  99,  42  S  860;  State  v. 
Ferjrason,  114  La.  70,  38  S  23;  State 
V.  Cairian.  109  La.  346,  33  S  363; 
State  y.  Gulton,  61  La.  Ann.  166.  24 
S  784:  State  v.  Prade,  60  La.  Ann. 
914.  24  S  642;  State  v.  Jones,  15  S 
«2;  State  v.  Ware,  43  La.  Ann. 
410,  8  S  878;  State  v.  Lone,  4  La. 
Ann.  441;  State  v.  Hunt.  4  Ia.  Ann. 
431). 

Mich.— Peo.  V.  Harrison,  176  Mich. 
159.  135  NW  899:  Peo.  v.  Nunn,  120 
Mlrh.  5.10.   79   NW   SOO. 

Mo— State  v.  Walker,  250  Mo.  316, 
157   SW    309:    State    v.    Moraan,    96 
Mo  A.  343.  70  SW  267. 
.  Nebr  — Lukehart  v.  State,  91  Nebr. 
!19-  136   NW   40. 

N.  H— State  v.  Wren,  77  N.  H. 
JSl.  92  A  170. 

M.  M.— Terr.  v.  Pettine,  16  N.  M. 
40.  113  P  848. 

N.  T.— Peo.  V.  ShIIltano,  218  N.  T. 
I«1.  112  NP!  733.  LRA1916F  1044: 
Peo.  V.  Patrick,  182  N.  Y.  131,  74  NB 
«43  [app  dlsm  203  U.  S.  602,  27  SCt 
783.  51    L.    ed.    3361. 

N.  C— State  v.  Trull,  169  N.  C. 
i(3,  85  SB  133:  State  v.  Arthur,  151 


N.  C.  653,  66  SE:  768,  19  AnnCas  606; 
State  V.  Morris,  109  N.  C.  820.  13  SB 
877. 

N.  D.— State  v.  Cray,  81  N.  D.  67, 
163  NW  425. 

OkL — Van  Meer  v.  Terr.,  15  Okl.  83, 
79  P  264;  Moseley  v.  State,  12  Okl. 
Cr.  402,  167  P  708;  Collins  v.  State, 
11  OkL  Cr.  196,  144  P  806;  Selgler 
V.  State,  11  OkL  Cr.  131,  145  P  808; 
Hawkins  v.  State,  11  Okl.  Cr.  73,  142 
P  1093;  Harper  v.  State,  7  OkL  Cr. 
681,  124  P  1116;  Drew  v.  Stats.  6 
OkL  Cr.  848.  118  P  677;  Byers  ▼. 
Terr.,  1  OkL  Cr.  677,  100  P  Ml,  103 
P  632. 

S.  C. — State  V.  Bethune,  93  S.  C. 
195,  75  SB  281;  State  v.  Jones,  89  S. 
C.  41,  71  SB  291,  AnnCa8l912D  1298; 
State  V.  Bradford,  87  S.  C.  546, 
70  SB  308;  State  v.  Adams,  83  S.  C. 
149,  65  SB  220;  State  v.  Jones,  49 
S.  C.  330,  26  SB  662;  State  v.  Nance, 
26    S.   C.    168. 

S.  D. — State  v.  Gregory,  31  S.  D. 
426,  141  NW  865;  State  V.  Colvin,  24 
4    D.    567,    124    NW    749. 

Tenn. — Moore  v.  State,  96  Tenn. 
209,  33  SW  1046. 

Tex. — ^Poage  v.  State,  4S  Tetl  464; 
McDonald  v.  SUte,  77  Tex.  Cr.  612, 
179  SW  880;  Taylor  v.  SUte,  75 
Tex.  Cr.  20,  169  SW  672;  McGaughey 
V.  State.  74  Tex.  Cr.  529,  169  SW 
287;  Gray  v.  State,  65  Tex.  Cr.  204. 
144  SW  283;  Johnson  v.  SUte,  62 
Tex.  Cr.  284,  136  SW  1068;  Veas  v. 
State,  55  Tex.  Cr.  126,  114  SW  830; 
Hughes  V.  SUte,  (Cr.)  60  SW  662; 
Sullivan  V.  State,  (Cr.)  66  SW  48; 
Burns  v.  SUte,  12  Tex.  A.  269;  Bron- 
son  V.  State.  2  Tex.  A.   46. 

UUh. — State  V.  Montgomery,  37 
UUh  616,  109  P  816;  State  v.  Ha- 
worth,  26  Utah  810,  73  P  413. 

Wash.— SUte  v.  Gray,  61  Wash. 
549,  112.  P  641;  State  v.  Webb,  20 
Wash.    500.    55   P  936. 

Wyo. — Paseo  v.  SUte,  19  Wyo.  344, 
117    P   862. 

And  see  supra  {{  2708-2780. 

[a]  Abns*  of  diacretion  renders 
the  action  of  the  trial  court  rfeview- 
able.  Cantrell  v.  SUte,  12  Okl.  Cr. 
634,  169  P  1092;  Piper  v.  SUte,  67 
Tex.  Cr.   605,   124   SW  661. 

18.  See  supra   {   2622. 

19.  McCullough  V.  SUte,  11  Ga.  A. 
612,  76  SB  393.  And  see  infra  ( 
3691. 

ao.  Peo.  V.  Tlce,  116  Mich.  219, 
73  NW  108,  69  AmSR  660;  State 
V.  Foster,  26  Mont.  71,  66  P  665; 
Ryan  v.  State,  97  Tenn.  206,  36  SW 
930. 

[a1  IB  Htdtlraa — ^Where  the 
judge  does  not  state  his  reasons  for 
denying  a  new  trial,  and  no  reque.it 
Is  made  for  him  to  do  so,  such 
denial  cannot  be  reviewed  in  the  su- 
preme court.  Peo.  v.  Tlce.  115  Mich. 
291,  73  NW  108,  69  AmSR  660. 

[b]  Zn  Xontuia. — Where  an  order 
granting  a  new  trial  Is  .silent  an  to 
the  grounds  on  which  It  is  baaed,  it 
will  be  affirmed  If  It  can  be  Justified 
on  any  ground  on  which  the  motion 
was  predicated.  State  v.  Foster,  26 
Mont.    71,    66   P    565. 

rcT  la  TaiuuMM^— Where  the  trial 
court  makes  written  findings  on  con- 
troverted questions  of  fact  arising  on 
a  motion  for  a  new  trial,  Its  ruling 
on  the  motion  becomes  a  matter  of 
law  and  Is  subject  to  review.  Ryan 
I  V.  State,  97  Tenn.  206,.  36  SW  930. 


21.  CaL— Peo.  V.  Sullivan,  129  Cal. 
667,   62  P  101. 

Fla. — Kirland  v.  SUte,  70  Fla.  684. 
70    S    592. 

Oa. — Barge  v.  SUte,  9  Git.  A.  226, 
70   SE   965. 

Ky. — Carnes  v.  Com.,  146  Ky.  426, 
142  S"Vir  723 

Mo.— State  V.  Tate,  166  Mo.  119„  66 
SW    1099. 

Okl.— Hodge  V.  Terr.,  12  OkL  108, 
69   P  1077. 

Pa. — Com.  V.  Bxell,  212  Pa.  293,  61 
A  930. 

Tex. — Moray  v.  SUte,  61  Tex.  Cr. 
547,   136   SW  569. 

OmapatenoT  of  JnrorB  see  supra  f 
2760H. 

[a]  Bajeotloii  of  the  affldavlta  of 
jnrora  as  to  the  existence  of  an  ex- 
traneous Inftuence  is  not  discretion- 
ary, but  Is  reviewable  on  writ  of 
error.  Mattox  v.  U.  S.,  146  U.  S. 
140,    13    SCt    60,   36    L.    ed.    917. 

[b]  rainy  of  motUm  aa  anestloa 
of  faot.— On  appeal  from  a  denial  of 
a  motion  to  direct  the  clerk  to  In- 
dorse on  a  written  motion  for  a  new 
trial  a  certiflcate  of  ite  flling.on  a 
certain  prior  date,  and  to  make  the 
other  proper  entries  on  the  records  of 
such  nllng,  where  the  evidence  was 
conflicting  as  to  whether  the  motion 
was  actually  made  or  presented  for 
filing,  the  Implied  finding  of  the 
court,  ifecessary  to  sustain  Its  ruling, 
that  no  such  motion  was  made  or 
.tendered  for  filing.  Is  binding  upon 
the  appellate  court.  Peo.  v.  Long,  7 
CaL  A..  27.  93  P   387.  , 

AppUeatloaa  for  bow  ttlala  see  su- 
pra {  2731  et  seq.  , 

sa.  Burton  v.  SUte,  67  Tex.  Cr. 
149,  148  SW  805;  Moray  v.  SUte, 
61  Tex.  Cr.  547,  135  SW  569;  Raines 
v.  State,  66  Tex.  Cr.  94,  119  SW  93; 
Young  V.  State,  54  Tex.  Cr.  379,  113 
SW  16;  Holloway  v.  SUte,  (Tex.  Cr.> 

69  SW   883. 

Tim*  for  application  see  supra  I 
2782 

aa.     Kirland   v.   State,    70   Fla.    684, 

70  S  592;  Barge  v.  State,  9  Ga.  A. 
226,  70  SB  965;  Tores  v.  SUte,  74 
Tex.   Cr.    37,    166    SW   623. 

AatanAaA  motlona  see  supra  I 
2734H. 

34.     Lyles    v.    State,    130    Ga.    294, 

60  SB  578:  Hlnely  v.  SUte.  1  Ga. 
A.   518,  67  SB  1021. 

Keaxtaar  on  motion  see  supra  ( 
2766%. 

95.  Hodge  V.  Terr.,  12  Okl.  108,  6» 
P   1077. 

ArgnniMit  on  motion  see  supra  f 
2761%. 

36.     Com.    V.    Bsell,    212    Pa.    298. 

61  A  930. 

97.  State  v.  Tate,  166  Mo.  119,  56 
SW  1099.    See  supra  S  2747. 

38.  Carnea  v.  Com.,  146  Ky.  426, 
142  SW  723. 

39.  Peo.  V.  Sullivan,  129  CaL  657, 

62  P  101.     See  supra   i   2760. 

30.  Com.  V.  Medlote,  38  Pa.  Super. 
194. 

31.  State  V.  Chestnutt,  126  N.  (3, 
1121,  36  SB  278.     See  supra  S  2764%. 

Azrest  of  JudgUjen't  see  supra  i  2768. 

33,  Frank  v.  State,  141  Ga.  243.  80 
SB  1016;  Franklin  v.  State,  45  Tex. 
Cr.  470,  76  SW  473;  Pollard  v.  State, 
45   Tex.    Cr.    121,    73    SW   953. 

33.  Andrews  v.  U.  S.,  224  Fed.  418, 
139  CCA  646;  Reg.  v.  Dowey,  1  Pr. 
Bdw.    Isl.    291. 
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[$  3591]  j.  8entenc«,  Pnnishment,  and  Ooato.'* 
Where  the  trial  court  in  exerciBing  ita  discretion 
as  to  the  sentence  does  not  exceed  the  authority 
vested  in  it  by  law,  its  action  in  this  regard  will 
not  be  disturbed,^"  whatsoever  may  have  been  its 
reasons  for  choosing  the  particular  punishment.'* 
Nor  will  the  appellate  court  interfere  with  the  ac- 
tion of  the  trial  court  in  hearing  evidence  after 
verdict  in  order  to  determine  the  character  of  the 
punishment  to  be  imposed,*'  or  in  reassigning  the 
day  for  the  execution  of  the  sentence,'*  or  in  the 
exercise  of  its  discretion  concerning  probation  or 
parole,*'  or  concerning  the  acceptance  or  rejection 
of  the  jury's  recommendation  as  to  the  character 
of  the  punishment.*"  Similarly  the  appellate  court 
will  not  interfere  with  r^ard  to  the  punishment  as- 
sessed by  a  jury  unless  there  has  been  an  evident 
abuse  of  power.**  Failure  of  the  court,  after  over- 
ruling motions  for  a  new  trial  and  in  arrest  and  be- 
fore passing  sentence,  to  ask  defendant  if  he  has 
anything  to  say  why  he  should  not  be  sentenced,  is 

34.  Ososs  rvtnvnotmx  ~ 
Sentence  generally  see  supra  i   3000 

et  seq. 

Punishment  generally  see  supra  i 
3186  et  seq. 

New  trial  for  Irregularity  In  sen- 
tence see  supra  S  2622. 

35.  Ala. — Dunn  v.  State,  8  Ala. 
A.    382,   62   S   879. 

Cal. — Peo.  V.  Schafer,  161  Cal.  673, 
119  P  920;  Peo.  v.  Deatrick,  30  Cal. 
A.    507.    159    P    175. 

Canal  Zone. — Canal  Zone  v.  Zaldl- 
var,   2  Canal  Zone  227. 

D.  C. — ^Bray  v.   U.  S.,   39  App.   600. 

Ga. — Fttts  V.  Atlanta,  121  Oa.  567, 
49  SB  793,  104  AmSR  167,  67  LRA 
803;  Baldwin  v.  State,  75  Qa.  482; 
Whltten  V.  State,  47  Oa.  297;  Farrls 
V.  State,  35  Ga.  241:  Griggs  v.  State, 
17  Ga.  A.  301,  86  SE  726;  Prater  v. 
State,  16  Oa.  A.  296,  85  SE  204;  Bragg 
V.  State,  16  Ga.  A.  368,  83  SE  274: 
Hays  V.  State,  14  Ga.  A.  604,' 81  SE 
914;  Beddlngfleld  v.  State,  13  Ga.  A. 
623.  79  SE  581;  Gasklns  v.  State, 
12  Ga.  A.  97,  76  SE  777;  McCuHough 
V.  State.  11  Oa.  A.  612,  76  SE  393; 
Bronn  v.  State,  8  Ga.  A.  691,  70  SE 
40;  Dunham  ▼.  State,  8  Oa.  A.  668, 
70  SE  111;  Taylor  v.  State,  8  Ga.  A. 
241,    68    SE    945;    Taylor   v.    State,    6 


Ga.  A.  237.  62  SE  1048;  Coppage  v. 
Stete,  4  Oa.  A.  696.  62  SE  113. 

III.— Peo.  V.  Elliott.  272  III.  592,  112 
NE  300. 

Iowa. — State  v.  Wyckott,  107  NW 
420;  State  v.  Andrews,  130  Iowa  609, 
105   NW    215. 

Ky.— Duke  v.   Cora.,   6   KyL   597. 

Mich. — Peo.  V.  Sharrar.  164  Mich. 
267.  127  NW  801,  130  NW  898;  Peo. 
V.  Kelly,  99  Mich.  82,  57  NW  1090. 

Minn. — State  y.  Barrett.  40  Minn. 
66,  41  NW  469;  State  v.  Herrtck,  18 
Minn.   132. 

Mo. — State  V.  Davidson,  44  Mo.  A, 
613. 

Mont.— State  v.  Wlllette,  46  Mont. 
826.  127  P  1013. 

Nebr. — Keeler  v.  State,  73  Nebr. 
441.  103  NW  64;  Wright  v.  State, 
45  Nebr.  44,  63  NW  147;  Weinecke  v. 
SUte,  34  Nebr.  14,  61  NW  807;  Mor- 
rison V.  State,  13  Nebr.  527,  14  NW 
475. 

N.  T. — Peo.  V.  Long,  150  App.  Dlv. 
600,  135  NTS  491  [aff  206  N.  T.  693 
mem.  99  NB  1114  mem]:  Peo.  v.  Wil- 
liams. 68  Hun  278,  12  NTS  249;  Peo. 
V.  DInehart,  78  Misc.  415,  139  NTS 
678  frev  on  other  grounds  155  App. 
Dlv.    687,    140   NTS   621]. 

N.  C— State  v.  Woodllef,  172  N.  C. 
885,  90  SE  137;  State  v.  Johnson, 
169  N.  C.  311,  84  SE  767:  State  v. 
Bveritt,  164  N.  C.  399,  79  SE  274,  47 
LRANS  848;  State  v.  Miller,  94  N.  C. 
902. 

Oh.— Dillon  V.  State,  38  Oh.  St. 
686. 


Porto  Rico. — Peo.  v.  Bocanegra,  9 
Porto  Rico  490;  Peo.  v.  Ouzman,  9 
Porto  Rico  353. 

S.  C. — State  V.  Davis,  88  S.  C.  229, 
70  SB  811,  34  LRANS  295;  State  v. 
Dalby,  86  S.  C.  367,  68  SB  633;  State 
V.  Sanders,  68  S.  C.  138,  46  SE  769. 

S.  D. — State  v.  Tarlton,  22  S.  D. 
495,  118  NW  706;  State  v.  BJelkstrom, 
20  S.  D.   1,   104   NW  481. 

Tenn. — Tarrant  v.  State,  4  Lea  483. 

Tex. — ^March  v.  State,  35  Tex.  115. 

Utah. — State  v.  Martin,  49  Utah 
346.    164    P   500. 

Wash. — State  v.  Renney,  83  Wash." 
441,  145  P  450;  State  v.  Douglass, 
66  Wash.  71,  118  P  915;  State  v. 
Patchen,  37  Wash.  24,  79  P  479; 
State  v.  Van  Waters,  36  Wash.  358, 
T8   P   8S7 

Ont.— Rex  V.  Gill,  18  Ont.  L.  234, 
12    OntWR    742. 

[a]  Where  the  statnt*  pawvldea 
DOth  fine  Mid  ImprlsoiuueBt  as  piin^ 
lalmwBt,  It  has  been  held  that  the 
trial  Judge  is  without  discretion  to 
omit  either,  but  that  nevertheless  If 
one  of  the  penalties  Is  omitted  the 
error  will  not  afford  ground  of  re- 
versal If  the  punishment  Imposed  is 
authorized  by  the  statute.  Dillon  v. 
State,    38    Oh.    St.    586. 

Cb]  TaxlaBoe  between  Mil  of  ax- 
oeptlona  and  record.— A  discrepancy 
between  the  recital  In  the  bill  of  ex- 
ceptions that  a  felony  sentence  was 
Imposed  and  the  record  which  shows 
Imposition  of  a  misdemeanor  sen- 
tence, as  recommended  by  the  Jury, 
is  Immaterlnl.  where  it  Is  within  the 
court's  discretion  to  impose  either 
sentence.  Williams  v.  State,  17  Ga. 
A.    820,    88    SE   714. 

96.  Cason  v.  State,  16  Ga.  A.  820, 
86  SE  644;  Peo.  v.  Sharrar,  164  Mich; 
267,  127  NW  801,  130  NW  693;  State 
V.  BJelkstrom,  20  S.  D.  1,  104  NW  481: 
State  V.  Martin,  49  Utah  346,  164  P 
600. 

[a]  Conatmettoa  of  atotata. — 
Where  the  trial  court  preliminary  to 
passing  sentence  denied  the  right  un- 
der the  statute  to  exercise  a  discre- 
tion to  fine  or  imprison  accused,  and 
imposed  a  fine-  and  Imprisonment, 
which  was  authorized  by  the  statute, 
the  construction  nlaced  bv  the  court 
on  the  statute  did  not  aftect  the  sen- 
tence Imposed,  and  the  court  on  writ 
of  error  would  not  Interfere  there- 
with. Peo.  V.  Sharrar,  164  Mich.  267, 
127  NW   801,  130  NW  693. 

37.  Gasklns  v.  State,  12  Oa.  A.  97, 
76  SB  777. 

88.  State  v.  Levelle,  36  8.  C.  600, 
15   SB    380. 

39.  Peo.  V.  Dunlop,  27  Cal.  A<  460, 
L^O  P  389;  State  v.  Nite,  81  Kan.  204, 
105  P  220:  State  v.  Oreer.  173  N.  C. 
759,    92    SE   147. 

40.  Bragg  v.  State,  IS  Oa,  A.  368, 


not  ground  for  reversal.**  Where  the  court  on  con- 
flicting evidence  finds  that  postponement  of  sentence 
was  at  the  request  of  accused,  he  cannot  complain 
of  the  postponement  beyond  the  statutory  time.** 
The  taxation  and  imposition  of  costs  is  also  within 
the  rule  against  appellate  interference  with  discre- 
tionary matters.** 

[%  3592]  k.  Preparation  of  Case  for  Beviow. 
The  appellate  court  will  not  interfere  with  the  trial 
court's  discretion  as  to  the  time  allowed  to  prepare 
a  bill  of  exceptions,**  reservation  of  questions  not 
asked  to  be  reserved  in  due  time,**  furnishing  a 
transcript  of  the  evidence  at  the  expense  of  the 
county,*'  sending  up  exhibits,**  amending  the  rec- 
ord,** or  resettlement  of  the  case.*" 

\S  3593]  5.  QneBtions  of  Fact— a.  In  Cteneral. 
It  is  the  policy  of  the  law  that  questions  of  fact 
shall  be  determined  solely^  by  the  jury  under  the 
supervision  of  the  trial  court,*'  and  that  the  ap* 
pellate  court  shall  have  nothing  to  do  with  the 
weight  of  the  evidence  on  which   a  conviction  is 

83  SB  274;  Gasklns  v.  State,  12  Ga.  A. 
97,  76  SE  777;  Dunham  v.  State,  8 
Ga.   A.    668,   70   SB   111. 

41.  Fla. — Doyle  v.  State.  39  Fla. 
155.  22  S  272,  63  AmSR  159;  Kelly 
V.   State,   39  Fla.   122.   22  S   303. 

Ky. — Walston  v.  Com.,  102  SW  276. 
31  KyL  878  [reh  den  106  SW  224,  32 
KyL  635];  Peacock  Distilling  Co.  v. 
Com.,  78  SW  893.  25  K^L  1778. 

Mo. — State  v.  Mlles7n99  Mo.  630, 
98  SW  25;  State  v.  Smith.  190  Mo. 
706,  90  SW  440;  State  v.  Rufus,  149 
Mo.  406,  51  SW  80;  State  v.  Bean. 
21  Mo.  269. 


,-T^*— Scott  v.  State,  79  Tex.  Or. 
474,  186  SW  994;  Bell  v.  State.  74 
Tex.  pr.  624,  169  SW  1150;  Lee  v. 
State,  72  Tex.  Cr.  237,  162  SW  843; 
Calderon  v.  State,  63  Tex.  Cr.  639. 
141  SW  251;  Villa  v.  State.  63  Tex. 
Cr.  537,  141  SW  104:  Johnson  v. 
State,  6  Tex.  A.  423;  Davis  v.  State, 
4  Tex.  A.  456;  Teague  v.  State.  4  Tex. 
A.  147. 

„  Va.— McWhlrt's  Case,  8  Gratt.  (44 
Va.)  594.  46  AmD  196. 

48.  State  V.  Henry,  6  Baxt. 
(Tenn.)  639. 

48.  Peo.  V.  Vaughn.  25  Cal.  A.  736, 
147  P  116.  117. 

44.  State  V.  A.  B.  C.  68  N.  H.  441. 
•40  A  1066;  State  v.  Collins.  169  N. 
C.  323,  84  SE  1049:  State  v.  Edmund- 
son,  162  N.  C.  586.  77  SE  702:  State 
V.  Bailey,  162  N.  C.  583.  77  S'R  701: 
State  V.  Whitley,  123  N.  C.  728,  81 
SB  392;  Com.  v.  Shaffer,  52  Pa,  Super. 
230;  Com.  v.  Gaines,  42  Pa.  Super. 
R50;  Com.  v.  Chartlers  R.  Co..  2« 
Pa.  Super.  178;  Com.  v.  Kocher.  23 
Pa.  Super.  65.  See  generally  Appeal 
and  Error  (  2361.  And  see  Costs 
<    422. 

48.     Merrick  v.   State.   63  Ind.    327. 

48.    Rex  ▼.  Toto.  8  Terr.  L.  89.  ~ 

[a]  Baftumi  to  rassrve  anastloB. 
after  trial.— No  appeal  lies  from  the 
refusal  of  the  court  to  reserve  a. 
question  of  law  after  trial,  where  no 
application  was  made  therefor  dur- 
ing the  trial,  though  the  court,  in  Its 
discretion,  might  have  granted  the 
application  notwithstanding  the  de- 
lay.   Rex  V.  Toto,  6  Terr.  L.  89. 

47.  State  v.  Harris,  161  Iowa  234. 
130  NW  1082;  State  v.  Wright,  111 
Iowa  621,   82   NW  1013. 

48.  Reagan  v.  State,  70  Tex.  Cr. 
498.   157   SW  483. 

49.  Wentzel  v.  Peo.,  66  Colo.  33. 
133  P  416;  Dutton  v.  State.  123  Md. 
873.  91  A  417,  AnnCasl9ieC  89. 

5a  Peo.  V.  Hall,  169  N.  T.  184,  62 
NE170. 

81.  U.  S.— Prank  v.  U.  a,  192 
Fed.    864,    lis    CCA   188. 

Ala.— Toles  v.  State,  170  Ala.  99. 
54    S    511. 

Ark. — Cox  v.  State,  99  Ark.  90, 
136    SW    989. 
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baaed."  This  policy  is  reflected  in  the  various,  and 
sometimes  seemingly  variant,  holdings,  whereby  ap- 
pellate courts  have  disposed  of  contentions  that  the 
evidence  was  insuflBcient  to  sustain  the  verdicts  in 
particular  cases,  such  as  that  a  conviction  will  not 
be  disturbed  on  this  ground  in  the  following  in- 
stances: Where  the  verdict  is  sustained  by  sufQ- 
cient  evidence;**  where  the  evidence  is  amply  Buffl- 

Cal. — Peo.  V.  tiichtenstein,  22  Cal. 
A.    592.    135    P    <92. 

Qa. — Cook  V.  State.  10  Oa.  A.  21». 
73   SB   24. 

La. — State  v.  Bordelon,  141  La.  611, 
75  S  429:  State  v.  Zagone,  135  lA. 
350,  65  S  7S7;  State  v.  Stelly,  126 
La.  659.  62  S  864;  SUte  V.  L.e  Blanc. 
124  La.  974,  50  S  814:  State  v.  Me- 
hojovlch.  118  lA.  1013.  43  S  660; 
State  V.  Basley,  118  La.  690,  ,43  S 
379:  State  v.  Maloney,  115  La.  498, 
Z9   S    539. 

Mass. — Com.  v.  Phelps,  210  Blass. 
360.    97   NE  764. 

Nev. — State  v.  Preston,  30  Nev. 
301.  95  P  918,   97  P  388. 

N.  T. — Peo.  v..  Boas,  92  N.  T.  560, 
1  N.  T.  Cr.  287;  Peo.  v.  Soule,  142 
VYS    876 

Oh. — Wagner  v.  State,  42  Oh.  St. 
537. 

Okl. — Loftln  v.  State,  11  Okl.  Cr. 
428,  147  P  505;  Brisco  v.  State.  7  Okl. 
Cr.  517,  124  P  626;  Lawyer  v.  State. 
7  Okl.  Cr.  361.  123  F  850:  Tinker 
V.  SUte,  5  Okl.  Cr.  584,  US  F  473; 
Caple  V.  Stete,  8  Okl.  Cr.  621,  105 
P    681. 

S.  C. — State  V.  Hampton,  106  S.  C. 
275.  91  SB  314;  State  v.  Pearson,  103 
S.  C.  481,  88  SB  255;  SUte  v.  Toe, 
80  S.  C  381.  61  SB  880. 

S.  D. — State  v.  Leavitt.  28  S.  D. 
216.   133    NW   294. 

Tex. — McEHroy  v.  SUte,  63  T«x. 
Or.    57,    111    SW   948. 

Utah. — SUte  v.  HlUstrom,  46 
Utah   341,    150  P  935. 

aa.  U.  8.— Burton  v.  U.  S.,  202  U. 
S.  344.  26  set  688.  50  L.  ed.  1057.  6 
.^nnCas  362;  Patterson  v.  U.  S.,  222 
Fed.  599.  138  CCA  123  [rev  201  Fed. 
697.  and  certiorari  den  238  V.  S.  635. 
35  set  939,  69  L.  ed.  1499]:  Dlmmlck 
V.  U.  S.,  135  Fed.  267.  70  CCA  141. 

Ala. — Pope  V.  State.  174  Ala.  63, 
57  S  245;  Kelly  v.  State,  160  Ala.  48, 
49    8    535. 

Ariz.— Rain  v.  SUte,  16  Aria.  126, 
137    P    550. 

Ark— Llnvllle  V.  State.  129  Ark.  36, 
195  S'W  382;  Rose  v.  SUte,  122  Ark. 
509.  184  SW  60;  Hysell  v.  Ft.  Smith, 
160  SW  383;  Easley  v.  SUte.  109 
Ark.  130,  159  SW  36;  Rhea  v.  States 
101  Ark.  162,  147  SW  483;  Smith  v. 
State.  90  Ark.  435.  119  SW  656. 

Cal. — Peo.  T.-  Cummlngs.  123  Cal. 
2f9.  55  P  898;  Peo.  v.  Benjamin.  32 
Cal.  A.  449,  163  F  235;  Peo.  v.  Rader, 
24   Cal.  A.    477,   141   P  958.     - 

Fla. — Robinson  v.  State,  70  Fla. 
«28.  70  S  595;  Bellinger  v.  State,  70 
Fla.  464.  70  S  438;  Smith  v.  SUte, 
66    Fla.    135.    63    S   138. 

Ga. — Cottle  v.  SUte,  7  Ga.  A.  337, 
66    SE    809 

Ind. — Eaton  v.  State,  115  NB  329; 
Kinsley  v.  SUte,  184  Ind.  396,  111 
STS  418;  Miller  v.  State.  183  Ind. 
119.  109  NE  205;  Hay  V.  State,  178 
Ind.  478.  98  NE  712.  AnnCasl916C 
135;  Bmnaugh  v.  State,  173  Ind. 
483,  90  NE  1019;  Osburn  v.  State, 
164     Ind.     262,     73     NE    601;    Shular 


cient;**  where  the  verdict  is  sustained  by  sub- 
stantial evidence;"  unless  there  is  no  substantial 
evidence  of  guilt;'*  unless  the  evidence  leaves  a 
reasonable  doubt  as  to  defendant's  guilt ;*^  unless 
the  verdict  is  manifestly  wrong;**  unless  the  verdict 
is  clearly  or  flagrantly  against  the  weight  of  the 
evidence;**  unless  the  sustaining  evidence  is  so  im- 


T.  SUte,  160  Ind.  300.  66  NE  746; 
Garrett  v  State,  109  Ind.  527.  10 
NE  570:  Clayton  v.  SUte,  100  Ind. 
201. 

Ky. — Smith  v.  Com.,  127  SW  790; 
Hinton  V.  Com.,  134  Ky.  611.  121 
SW  434;  Page  v.  Com.,  119  SW  750; 
Turner  v.  Com.,  76  SW  853.  26  KyL 
S81;  Duncan  v.  Com.,  16  SW  584,  IS 
KyL    195. 

Mo. — State  v.  Bllts,  171  Mo.  530, 
71  SW  1027;  SUte  ▼.  Long,  257  Mo. 
199.    165    SW   748. 

Nebr. — Burnett  ▼.  SUte,  88  Nel^r. 
638.  130  NW  263.     ,    ^.         ,,    „     , 

N.    J. — SUte    V.    Lodico,    8S    M.    J. 


L.  394.  95  A  626;  SUte  V.  Ruttberg, 
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probable  as  to  be  incredible;*"  where  there  is  evi- 
dence reasonably  tending  to  sustain  the  verdict;*' 
■where  the  verdict  is  supported  by  evidence;"  where 
the  evidence  justifies  a  reasonable  inference  of 
gnilt;**  unless  the  evidence  furnishes  no  basis  for 
a  reasonable  inference  of  guilt;'*  where  the  evidence 
is  such  that  different  minds  might  reasonably  and 
conscientiously  reach  different  conclusions  there- 
from-;** where  the  jury  might  have  either  acquitted 
or  convicted  defendant;**  unless  there  is  a  total 
failure  of  the  evidence  or  the  verdict  is  so  clearly 
and  manifestly  against  the  evidence  that  the  court 
is  convinced  that  it  was  the  result  of  prejudice.*^    In 


endeavoring  to  particularize,  however,  the  courts 
have  often  laid  down  rules  as  governing  the  review 
of  evidence  which  they  themselves  subsequently 
have  found  impossible  to  apply.  At  other  times 
they  have  been  guilty  of  such  looseness  of  expres- 
sion that  the  rule  seemingly  announced  is  mislead- 
ing. The  difiBculty  is  that  the  subject  does  not 
admit  of  precise  limitation.  It  seems  safe  to  say 
only  that  the  great  majority  of  the  courts  have 
abandoned  the  old  "scintilla"  rule,  if,  indeed,  they 
ever  approved  it,  and  will  freely  examine  the  record 
with  the  view  of  ascertaining  whether  there  is  any 
substantial  evidence  to  support  the  conviction,  that 
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68  Fla.  240,  67  8  43;  Roland  v.  State. 
68  Fla.  153.  67  S  42;  Chancey  v. 
State.  68  Fla.  93,  66  S  430;  Maples 
V.  State.  68  Fla.  E7,  66  8  423;  Davis 
V.  State.  68  Fla.  81.  66  S  429;  Atkins 
V.  State.  66  Fla.  233,  63  S  440;  Mc- 
Clellan  v.  State,  66  Fla.  215.  63  S  419; 
Smith  v.  State.  66  Fla.  135,  63  S  138; 
Owens  v.  State,  65  Fla.  483,  62  S 
651;  Andrews  v.  State.  65  Fla.  377, 
61  S  975;  GlUyard  v.  State.  65  Fla. 
322,  61  8  641;  Penton  v.  State,  64  Fla. 
411,  60  S  343;  Padgett  v.  State,  64 
Fla.  389,  59  S  946,  AnnCasl914B  897; 
Mayo  v.  State.  64  Fla.  96,  59  8  861; 
Powell    V.    State,    63    Fla.    34,    67    S 


Lowther  v.  State,  16  Qa.  A.  289,  8S 
SE  208;  Barnes  v.  Atlanta,  16  C>a. 
A.  232,  84  SE  964;  Thomas  v.  At- 
lanta, 16  Ga.  A.  227,  84  SB  964;  Simp- 
son V.  Bastman,  16  Ga.  A.  185,  84  SB 
721;  Waters  v.  State.  16  Ga.  A.  342, 
S3  SE  200;  Shelton  v.  State,  15  Ga. 
A.  341,  83  SE  152;  Williams  v.  State, 
16  Ga.  A.  306,  82  SB  938;  Foreman 
V.  sute,  14  Oa.  A.  816,  82  SE  354; 
Tlmmons  v.  State,  14  Ga.  A.  802, 
82  SE  378;  Jackson  v.  State,  14  Qa. 
A.  756,  82  SE  263;  Anglln  v.  State, 
14  Oa.  A.  666,  81  SE  804;  Wilson  v. 
State,  13  Ga.  A.  660,  79  SE  767; 
Smith  V.  State.  13  Ga.  A.  241,  79  SE 
51;  Warren  v.  State,  12  Ga.  A.  695, 
78  SE  202;  Strong  v.  Atlanta,  12  Ga. 
A.  648,  77  SE  921;  Waird  v.  Jackson. 
12  Ga.  A.  481,  77  SE  649;  Holllng.s- 
worth  V.  Carrollton.  11  Ga.  A.  418,  75 
SB   442;    Mosley  v.   State.    11   Ga.    A. 
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303,  75  SB  144;  Jones  v.  State,  9  Qa. 
A.  879,  72  SB  436;  Brewton  v.  State, 
9  Oa.  A.  827,  72  SB  280;  Harper  v. 
State,  9  Oa.  A.  202,  70  SB  968;  Brown 
V.  State,  8  Ga.  A.  700,  70  SB  46: 
Carter  v.  State,  8  Oa.  A.  471,  69 
SB  S88;  Moulton  v.  State,  8  Oa.  A. 
380,  69  SB  32;  Hunt  v.  State,  8  Oa. 
A.  374,  69  SB  42;  Lampley  v.  SUte, 
8  Oa.  A.  119,  68  SB  616;  Head  y. 
State,  8  Ga.  A.  117,  68  SB  616;  Burse 
V.  State,  8  Oa.  A:  113.  68  SB  559; 
Henderson  v.  State,  7  Oa.  A.  810,  68 
SB  333;  Greer  v.  State.  6  Oa.  A.  785, 
66  SB  802:  King  v.  SUte,  6  Ga.  A. 
546,  65  SB  318;  Oliver  v.  State,  5 
Oa.  A.  841,  63  SB  916;  Jordan  v. 
State.  4  Ga.  A.  446.  61  SB  838;  Askew 
V.  State,  4  Ga.  A.  446,  61  SB  737; 
Soell  V.  State,  4  Oa.  A.  337,  61  SB 
614;  Nelson  v.  State,  4  Oa.  A.  223, 
60  SB  1072;  Williams  v.  State,  2  Oa. 
A.  629,  5S  SB  1072;  -Sapp  V.  State,  3 
Oa.  A.  449,  58  SB  667;  Cooper  v. 
State.  2  Oa.  A.  439,  58  SB  544;  Mill 
V.  State,  2  Oa.  A.  398,  58  SB  673; 
Moodjr^  V.  State,  1  Ga.  A.  772,  58  SB 
262;  Mahan  v.  State,  1  Ga.  A.  534, 
E8  SB  265;  Barker  v.  State,  1  Ga.  A. 
286,  57  SB  989;  Sheffield  T.  State,  1 
6a.   A.    135.    57   SB   969. 

Hawaii. — Terr.  v.  Chung  Nung,  21 
Hawaii  214;  Terr.  v.  Hu  Seong,  20 
Hawaii  669;  Terr.  v.  Pong  Chong,  20 
Hawaii  229;  Lo  Toon  v.  Terr.,  16 
Hawaii   351. 

Ida. — State  v.  Bouchard,  27  Ida. 
500,  149  P  464:  State  v.  Downing,  23 
Ida.  S40,  130  P  461;  SUte  v.  Galla- 
gher, 14  Ida  656.  94  P  581;  State  v. 
Williams,  12  Ida.  483,  86  P  53;  State 
V.  Bond,  12  Ida.  424,  86  P  43:  State 
V.  Roland.  11  Ida.  490,  83  F  337; 
State   V.   Levy,    9   Ida   483,    76    P   227. 

111. — Peo.  V.  Brady,  272  111.  401. 
112  NE  126;  Peo.  y.  Kielczewski,  269 
III.  293,  109  NB  981:  Peo.  v.  Grosen- 
helder,  266  111.  324,  107  NE  607;  Peo. 
y.  York,  282  111.  620,  105  NB  35; 
Peo.  V.  Scott,  261  III.  165,  108  NB 
617;  Peo.  v.  Hager,  249  III.  603.  94 
NE  979;  Peo.  v.  Conners.  246  III. 
»,  92  NB  567;  Miller  v.  Peo.,  229  111. 
376,  82  NB  391 :  Flanagan  v.  Peo.,  214 
111.  170,  73  NE  347;  Qulgg  v.  Peo., 
211  III.  17,  71  NB  886;  Bonardo  y. 
Peo.,  182  111.  411.  65  NB  519;  Peo. 
v.  Nordlne,  200  111.  A.  70;  Peo.  v. 
Holtzman,  195  111.  A.  63  [rev  on 
other  grounds  272  111.  447.  112  NB 
870J:  Peo.  y.  Stine,  198  111.  A.  422; 
Lenten  v.  Peo.,  133  111.  A.  295  [rev 
on  other  grounds  231  111.  193,  83  NE 
147]. 

Ind.— Hicks  v.  State.  185  Ind.  223. 
118  NB  722;  Kinsley  v.  SUte,  184 
Ind.  396,  111  NE  418;  Miller  v.  SUte, 
183  Ind.  319,  109  NB  205:  Kendall  v. 
State,  183  Ind.  162,  106  NB  899; 
Thaln  v.  State,  182  Ind,  345,  106  NB 
690;  Applegate  v.  State,  182  Ind. 
266,  106  NE  370;  Winegardner  v. 
State,  181  Ind.  525.  104  NB  969; 
Schneider  v.  State,  181  Ind.  218,  104 
NE  69;  NIswonger  v.  State,  179  Ind. 
653,  102  NE  135,  46  LRANS  1:  Straub 
V.  State,  179  Ind.  261,  100  NE  754; 
Wilson  v.  State,  175  Ind.  458,  93  NE 
609;  Schondel  v.  State,  174  Ind.  734. 
93  NB  67;  Brunaugh  v.  State,  173 
Ind.  483,  90  NB  1019;  Williams  v. 
State,  165  Ind.  472,  76  NB  876,-  2 
LRANS  248;  Osburn  v.  State,  164 
Ind.  282,  73  NE  601;  Knox  y.  State, 
164  Ind.  226,  73  NB  255,  108  AmSR 
291,  8  AnnCas  677:  Larkin  v.  State, 
168  Ind.  375,  71  NB  959;  McCaughey 
▼.  State,  156  Ind.  41.  59  NE  169:  State 
V.  Kuhn,  154  Ind.  450.  57  NB  106; 
Vancleave  y.  State,  150  Ind.  273,  49 
NE  1060;  Shields  v.  SUte,  149  Ind. 
396,  49  NB  351;  Hannan  v.  State, 
149  Ind.  81,  47  NB  828;  Robinson  v. 
State,  138  Ind.  499,  38  NE  45;  Mc- 
Carty  v.  State,  127  Ind.  223,  26  NB 
665;  Rittcr  v.  State,  111  Ind.  324, 
12  NE  501;  Long  v.  State,  95  Ind.  481; 
Orunson  v.  SUte,  89  Ind.  533.  46 
AmR  178;  Smurr  v.  SUte,  88  Ind. 
504;  Stoner  v.  State.  80  Ind.  89; 
Moniger  v.  State,  48  Ind.  383;  State 
v.  Cheek.  4  Ind.  543;  Bepley  v.  SUte, 
4    Ind.    264,    68    AmD    628;    McQuade 


y.  SUte,  (A.)  115  NE  683;  Smith  v. 
State,  24  Ind.  A.  417,  66  NE  924: 
Cromer  y.  SUte,  21  Ind.  A.  502,  62 
NE  239;  Schnuer  y.  State,  18  Ind.  A. 
226,  47  NE  843;  Wood  v.  State,  9  Ind. 
A.  42,  36  NB  158;  Van  Dolsen  v. 
SUte.  1  Ind.  A.  108.  27  NE  440. 

Iowa. — State  v.  Walters,  178  Iowa 
1108,  160  NW  821;  Ford  v.  Dilley. 
174  Iowa,  243,  158  NW  513;  Lockhard 
v.  Clark.  166  Iowa  556.  147  NW  900; 
State  V.  HessenlUB,  165  Iowa  415, 
146  NW  58,  LRA1915A  1078;  SUte 
v.  Mulholland,  105  NW  111;  SUte  v. 
Pray,  126  Iowa  249,  99  NW  1065: 
SUte  v.  Oreenland,  125  Iowa  141,  100 
NW  341;  State  v.  Snider,  119  Iowa 
15,  91  NW  762;  State  v.  Miner.  107 
Iowa  656,  78  NW  679;  State  v.  Shea, 
104  Io«a  724.  74  NW  687;  State  v. 
Stuhlmlller,  94  Iowa  750,  64  NW  279. 

Kan.— State  v.  Colletti,  97  Kan  364. 
155  F  33;  State  y.  Scott.  82  Kan.  856. 
107  P  558;  State  v.  Reed,  79  Kan. 
508,  100  P  66;  State  v.  Brubaker,  56 
Kan.  90,  42  P  353:  State  v.  Hunter, 
50  Kan.  302,  32  P  37;  Cherokee  v. 
Fox,  34  Kan.  16,  7  P  625:  State  v, 
Kyne,   10  Kan.   A.   277.   62  P  728. 

Ky. — Logan  y.  Cora.,  171  Ky.  570, 
188  SW  678;  Bads  v.  Com.,  162  Ky. 
89.  172  SW  104;  Crews  y.  Com..  161 
Ky.  614.  171  SW  188;  Cornett  v.  Cora.. 
166  Ky.  795,  162  SW  112;  Owens  v. 
Com..  144  Ky.  550.  139  SW  774;  Lee 
y.  Com..  142  Ky.  742,  135  SW  315; 
Harris  v.  Com..  141  Ky.  466.  132  SW 
1033;  Wilson  v.  Com.,  141  Ky.  841, 
132  SW  557;  BItzer  y.  Com.,  141  Ky. 
62,  132  SW  180;  Bitxer  v.  Com..  141 
Ky.  68,  132  SW  179:  Oldham  y.  Com., 
136  Ky.  789,  125  SW  242;  Levering 
v.  Com.,  132  Ky.  666,  117  SW_253. 
136  AmSR  192,  19  AnnCas  140;  Ben- 
nett V.  Com..  138  Ky.  452.  118  SW 
332;    Jarboe    v.    Com..    127    Ky.    848, 

107  SW  227.  32  KyL  755;  Stevens  v. 
Com..  124  Ky.  32,  98  SW  284.  30  KyL 
290;  Connor  v.  Com.,  118  Ky.  497, 
81  SW  259,  26  KyL  398;  Rowsey  v. 
Com.,  116  Ky.  617,  76  SW  409,  26 
KyL  841;  Kyle  y.  Com.,  Ill  Ky.  404, 
63  SW  782.  23  KyL  708:  Barnes  v. 
Com.,  101  Ky.  556,  41  SW  772.  19 
KyL  803;  Patterson  v.  Com.,  99  Ky. 
610.  5  SW  387.  766,  9  KyL  481;  Travis 
V.  Com.,  96  Ky.  77,  27  SW  863.  16  KyL 
253;  Patterson  y.  Com.,  86  Ky.  313, 
5  SW  387,  765,  9  KyL  481;  Relnke 
V.  Com.,  128  SW  314;  PInkston  y. 
Com.,  127  SW  493;  Spencer  v.  Com., 
122  9W  800;  Burch  v.  Com.,  121  SW 
996;  Wilson  v.  Coni^  121  SW  430; 
Cox  v.  Com..  118  SW  282;  Bernero 
y.  Com.,  116  SW  312;  Dowell  v.  Com., 

108  SW  847.  32  KyL  1344;  Spencer 
y.  Com.,  107  SW  342.  32  KyL  8ff0; 
Begley  v.  Com.,  107  SW  243,  32  KyL 
890;  Jarboe  y.  Com..  127  Ky.  848.  107 
SW  227.  32  KyL  755;  Martin  v.  Com., 
106  SW  863,  32  KyL  657;  Sims  y. 
Com.,  106  SW  214,  32  KyL  443;  Gib- 
son V.  Com..  104  SW  351.  31  KyL 
945;  Webb  v.  Com..  99  SW  909,  30 
KyL  841:  Mcintosh  v.  Com.,  96  SW 
917,  29  KyL  1100;  Hamilton  v.  Com., 
96  SW  833,  29  KyL  1039;  Illinois 
Cent.  R.  Co.  v.  Com.,  96  SW  467,  29 
KyL  764;  Taylor  y.  Com.,  93  SW  1042, 
29  KyL  583;  Powers  y.  Com.,  92  .SW 
975.  29  KyL  277:  Pearsall  v.  Com., 
92  SW  589.  39  KyL  222;  Hestand  v. 
Com..  92  SW  12.  28  KyL  1315:  Rad- 
ley  y.  Com..  121  Ky.  606,  89  SW  519. 
28  KyL  477;  Moseley  v.  Com..  84  SW 
1181.  27  KyL  156;  Moseley  y.  Com., 
84  SW  748.  27  KyL  214;  Miller  y. 
Com.,  84  .SW  581,  27  KyL  153;  McKln- 
ney  v.  Com.,  82  SW  263.  26  KvL  565; 
Seaborn  v.  Com.,  80  SW  223,  25  KyL 
2203;  Kincald  v.  Cora.,  78  SW  433. 
25  KyL  1695;  Tipton  v.  Com..  78  SW 
174.  25  KyL  1547;  Davis  v.  Com.,  77 
SW  1101,  25  KyL  1426;  Woodruff  v. 
Com.,  77  SW  922.  25  KyL  1648;  Wil- 
kerson  v.  Com.,  76  SW  359,  25  KyL 
780:  Kentucky  Distilleries,  etc..  Co. 
v.  Com..  73  SW  746.  24  KyL  2164; 
Richie  V.  Com..  70  SW  629.  24  KyL 
1077:  Brown  v.  Com.,  69  SW  1098, 
24  KyL  727;  Howard  v.  Com.,  69  9W 
721.  24  KyL  812;  Hinkle  v.  Com,  66 
SW  816,   23  KyL  1988;  Ison  y.  Com., 


M  SW  184,  23  KyL  1805;  Cross  v. 
Com.,  58  SW  589,  22  KyL  684;  John- 
son v.  Com.,  65  SW  437,  21  KyL  1421; 
Gilbert  v.  Com.,  61  SW  590,  21  KyL 
415;  Henry  v.  Com.,  47  SW  214.  20 
KyL  543;  Justice  y.  Com.,  46  SW 
499,  20  KyL  386;  Stevens  v.  Com.,  45 
SW  76,  20  KyL  48;  Lewis  v.  Com., 
42  SW  1127,  19  KyL  1139;  Pearce  v. 
Com.,  42  SW  107,  19  KyL  782:  Hor- 
ner y.  Com.,  41  SW  561,  19  KyL  710; 
Logsdon  V.  Com..  40  SW  775.  19 
KyL  413;  Rainey  y.  Com..  40  SW  682. 
19  KyL  390;  Perdue  y.  Com..  39  SW 
34,  19  KyL  8;  Edmunds  v.  Com.,  37 
SW  149,  18  KyL  510;  Green  v.  Com., 
24  SW  117.  15  KyL  566;  Smith  v. 
Com.,  23  SW  688,  15  KyL  357;  Cable 
v.  Com.,  20  SW  220,  14  KyL  253; 
Upton  V.  Com.,  19  SW  744,  14  KyL 
165;  Williams  v.- Com.,  18  SW  364, 
13  KyL  753;  Smith  v.  Com.,  17  SW 
868,    IS    KyL    612;    Roberta   v.   Com., 

7  SW  401,  9  KyL  888;  Hess  v.  Cora., 
5  SW  761,  9  KyL  590;  Hamlet  V. 
Com.,  6  SW  366,  9  KyL  418;  Smith  v. 
Cora.,  4  SW  798.  9  KyL  215;  Ford  v. 
Com.,  11  KyL  860;  Porter  v.  Com.. 
13  Ky.  Op.  759;  Strickler  v.  Com.,  13 
Ky.  Op.  651;  Duke  v.  Com.,  13  Ky. 
Op.  278;  Peters  v.  Com.,  13  Ky.  Op. 
204;  Sexton  v.  Com..  13  Ky.  Op. 
148;  Neal  v.  Com.,  13  Ky.  Op.  7J»: 
Pulliam  y.  Com.,  13  Ky.  Op.  13; 
PuUiam  v.  Com.,  13  Ky.  Op.  9;  Spen- 
cer y.  Com.,  12  Ky.  Op.  710;  Gent 
v.  Com.,  12  Ky.  Op.  549;  Farrell 
V.  Com.,  11  Ky.  Op.  386;  Tye  v.  Com.. 
11  Ky.  Op.  206;  Marshall  y.  Com..  « 
Ky.  Ob.  742;  Flannigan  v.  Com.,  6  Ky. 
Op.  288;  Sullivan  v.  Com.,  5  Ky.  Op.  . 
120;  Buckner  v.  Com.,  4  Ky.  Op.  646. 

La.— State  y.  Biggio,  141  La.  328.  75 
S  67;  State  y.  Nejin,  140  Xa.  793. 
74  S  103;  State  v.  Steuer,  138  La.  303, 
70  S  233;  Dreyfous  y.  Cade,  138  La. 
297,  70  S  231;  State  v.  HoUingsworth, 
137  La.  478.  68  S  834;  State  v.  Walk- 
er, 137  La.  197,  68  S  407;  State  y.  Ep- 
pinett.  136  La.  225,  66  S  798;  State  y. 
Zagone,  135  La.  550,  65  S  737;,  State 
v.  Hawthorn,  134  La.  979,  64  S  873; 
State  V.  Betas,  134  La.  859,  64  S  799: 
State  V.  Boulanger,'  134  La.  13,  63  S 
607;  SUte  v.  Maroun,  133  La.  1083, 
63  S  593;  State  v.  Brousaard,  133  La. 
884,  63  S  390;  State  v.  Drummond. 
132  La.  749,  61  S  778;  State  v.  Pullen, 
130  La.  249,  57  S  906;  State  v.  Nolan. 
129  La.  935,  57  S  274;  State  v.  Al- 
len, 129  La.  733,  56  S  655,  AnnCos 
1913B  454;  State  v.  Terry,  128  La. 
680,  55  8  15;  State  v.  Pink.  127  La: 
190.  53  S  519;.  State  v.  Stelly,  126 
La.  669,  52  S  864;  State  v.  Brown.  12ft 
La.  12.  52  S  176;  State  y.  Le  Blanc. 
125  La.  967.  62  S  114;  State  v.  Glover, 
125  La.  655,  51  S  677;  State  v.  Law- 
rence, 124  La.  378.  60  S  406;  State  v. 
Ingram,  124  La.  106,  49  S  995;  State  v. 
Mehojovich.  118  La.  1013,  43  8  660; 
State  V.  Basley,  118  La.  690,  43  8 
279;  State  y.  Dartei,  117  La.  370. 
41  S  653;  State  y.  Golden,  113  La. 
791.  37  8  767;  State  v.  Allen.  113  La. 
705.  37  S  614;  State  y.  Hauser.  112 
L.i.  313,  36  S  396;  State  v.  Green,  111 
La.  89,  36  S  396;  State  v.  Arebal,  llO 
La.  129,  34  S  303:  State  v.  Colcomb. 
108  La.  263,  32  S  361;  SUte  v.  Burton. 
106  La.  732,  31  8  291:  State  v.  De- 
vine.  51  La.  Ann.  1296,  26  S  105- 
State  V.  Prade,  50  La.  Ann.  914,  24 
S  642:  State  y.  Corcoran.  50  La.  Ann. 
463,  23  S  511;  State  v.  Moreau.  50  La. 
Ann.  8.  22  8  966;  State  v.  Bildatein. 
44  La.  Ann.  778,  11  S  37;  State  v. 
Donald,  44  La.  Ann.  158,  10  S  600: 
State  V.  McFarlain.  42  La.  Ann.    803. 

8  S   600;    State  v.  Beck.   41   La.  A.nn. 
584.    6    8    431. 

Me. — State  v.  Peterson.  70  Me.    2l«. 

Mass. — Com.  v.  McDonald,  187 
Mass.  581,  73  NE  852;  Com.  v.  Cro- 
nan,  155  Mass.  393,  29  NB  639;  Com 
y.  Fltchburg  R.  Co.,  10  Allen  189- 
Com.  y.  Hughes.  2  Allen  518;  Com 
v.  Glllon.  2  Allen  505;  Com.  v.  MCor- 
ria,  1  Cush.  891;  Com.  v.  Franctaki. 
54    Pa.    Super    498. 

Mich.— Peo.  y.  Smith.,  192  Mich.   355 
158    NW    849;    Peo.    v.    Sartorl,      16» 
Mich.  308.  134  NW  200;  Peo.  y.  RoCT- 
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man.  142  Ifieh.  631,  105  NW  838:  Pea 
V.  Blanchard.  136  Mich.  148.  98  NW 
9S3:  Peo.  V.  Marston.  136  Mich.  287, 
97  NW  713:  Peo.  v.  Henshaw,  52 
Mich.  5C4.  18  NW  360:  Peo.  v.  Moore, 
it  Mich.  563,  18  NW  359;  Peo.  v. 
Howard.  60  Hlch.  239,  IS  NW  101; 
Peo.  V.  Henssler,  48  Mich.  49,  11  NW 
S04. 

Minn. — State  v.  Ronk,  91  Minn.  419, 
9S  NW  334;  State  v.  Adamson,  73 
Minn.    282.   76  NW  34. 

Miss. — ^Felder.  v.    State,    108    Miss. 

550,  67  S  66;  Pearson  v.  State,  97 
Miss.  S41,  63  8  689;  Dickey  v.  SUte. 
ii  Miss.   526,    38    S   776. 

Mo. — State  v.  Murtray,  193  SW 
830;  State  v.  Ivy,  192  SW  737;  State 
T.  Webb,  266  Mo.  672,  182  SW  975; 
State  V.  Underwood,  263  Mo.  677, 
173  SW  1059;  State  v.  Snyder,  263 
Mo.  664.  173  SW  1078;  State  v.  Tay- 
lor. 261  Ho.  210,  168  SW  1191;  State 
T.  Flynn,  258  Mo.  211.  167  SW  516: 
Slate  V.  Maurer,  255  Mo.  162,  164  SW 

551,  AnnCasl91SC  178;  State  v.  Con- 
celia,  250  Mo.  411,  167  SW  778:  State 
V.  Maggard,  -250  Mo.  335,  157  SW  364: 
State  V.   Foley,   247  Mo.   607,  163  SW 
1010;  State  v.  Bostwick,  246  Mo.  483, 
150  SW  1063;  State  v.  Fierce,  243  Mo. 
524,  1*7  SW  970;  State  v.  Swain,  239 
Mo.  723.  144  SW  427;  State  v.  Schenk, 
238    Mo.    429,    142    SW    263;    State    v. 
Bidatrup.    237    Mo.   273,    140   SW   904; 
State    V.    McCord,    237    Mo.    242,    140 
SW  885;  State  v.  Reed,  237  Mo.  224, 
140  SW  909;  State  v.  Duncan,  237  Mo. 
195,  140  SW  882;  State  v.  Miller,  234 
Mo.  588,    137   SW  887;    State   v.   Can- 
non. 232  Mo.   205.   134  SW  613;   State 
T.  Martin.  280  Mo.  680,  132  SW  695: 
State    V.    Mitchell,    229    Mo.    683,    129 
SW    917,     138    AmSR    425:    State    v. 
Ripey,  229  Mo.  657,  129  SW  646;  State 
T.  Sechrist.  226  Mp.  674,  126  SW  400; 
State  V.    Fleetwood,    223    Mo.    69,    122 
SW  696;  State  V.  Pipkin.  221  Mo.  453, 
120  SW  17;  State  v.  Wllkins,  221  Mo. 
444,   120   SW   22;    State  v.   Clark,   221 
Mo.   391,  120  SW  21; 'State  v.   Sharp- 
less,   212   Mo.   176,    111    SW  69;   State 
T.  Hamlett,  212  Mo.  80,  110  SW  1082; 
State   V.    Mathews,    202    Mo.    143,    100 
HW    420:    State    T.    Tandell,    201    Mo. 
646,   100   SW   466;    State   v.    Beverly, 
201    Mo.    660.    100    SW    463;    State   v. 
Valle.  196  Mo.  29,  93  SW  1115;  State 
V.    Dilts.    191    Mo.    666,    90    SW    782; 
State   V.   Jones,    191    Mo.    653,  90  SW 
465;  State  v.   Wmiams,   191    Mo.   205, 
90  SW  448;  State  v.  De  Witt.  191  Mo. 
51.  90  SW  77;  State  v.  Urspruch,  191 
Ho.    43.    90    SW    461;    State   v.   Smith, 
190    Mo.    706,    90    SW    440;     State    V. 
Williams,    186    Mo.    128,    84    SW    924; 
State   V.    Alexander,    184   Mo.    266,    83 
frw  753:  State  v.  Hyatt,  179  Mo.  344, 
78      SW      601;     State     v.     McKenzie, 
177        Mo.        699,       76       SW        1015; 
i^tate      V.      Oleason,      72      Mo.      259, 
72    SrW   676;   State  v.  Woodward,   171 
Mo.  593.  71  SW  1016:  State  v.  McCul- 
loush,  171  Mo.  671,  71  SW  1002;  State 
v.     Prendible,    166    Mo.     329,    65    SW 
559:    Slate    v.    Huff.    164    Mo.    480,    66 
SW    256:    State    v.    Franke,    159    Mo. 
535,    SO   SW   1053;  State  v.  Pitts,  156 
Mo.   247,  66  SW  887;  State  v.  Nettles, 
153    Mo.   464.  65  SW  70;  State  v.   De- 
wltt.    152    Mo.    76,    53    SW    429:    State 
v.    Hibler.    149    Mo.    478,    51    SW    85; 
State  V.   Devan,  148   Mo.    487,    50  SW 
98:    State  v.   Hendy.   148  Mo.    300,    49 
KW    988;    State  v.  Tomasitx,   144  Mo. 
8«.    46   ffW  1106;  State  v.   Davis,   141 
Mo.    522,   42  SW  1083;  State  v.  John- 
son. 139  Mo.  197,  40  SW  767;  State  v. 
Ooforth,    136    Mo.    Ill,    37    SW    801: 
.State    V.    Nagel,    186   Mo.    46,    37    SW 
S2t:     ConKTOve    v.    Leonard.    134    Mo. 
419,  33  SW  777.  85  SW  1137:  State  v. 
Wrfsht.    114    Mo.    404.    36    SW    1145; 
i'tate    V.    Elaenhour,    132    Mo.    140,    33 
STW     785;     State    V.    Alfrey,    124    Mo. 
3»J.   27  SW  1097:  State 'v.  Duffy,  124 
Mo    1,  27  SW  868;  State  v.  Williams, 
111     Mo.     S9».    26    SW    839;    State    v. 
Pettlf,     119     ^o.     410,     24     SW    1014; 
State  V.  Cantlln,  118  Mo.  100,  23  SW 
1091-  State  v.  Green,  117  Mo.  298,  22 
FW  952-  State  v.  Minton,  116  Mo.  606, 
12  SW  808:  State  v.  Hllterbrand,  116 
Mo.  54S,   22   SW  805;  State  v.  Schae- 
r«r.  IK  Mo.    »«,   22  8^  <*'■•  State  v. 


McCoy,  111  Mo.  617,  20  SW  240;  State 
v.  Howell,  100  Mo.  628,  14  SW  4; 
State  v.  Glahn,  97  Mo.  679,  11  SW 
260;  State  v.  Hicks,  92  Mo.  431,  « 
SW  742;  Carver  v.  Thornhlll,  63  Mo. 
283;  State  v.  Connell,  49  Mo.  282;  Wil- 
liams v.  State,  9  Mo.  270;  State  v. 
StouKhton.  (A.)  189  SW  601;  State 
V.  Jump,  176  Mo.  A.  294,' 162  SW  633; 
State  V.  Wilkes,  170  Mo.  A.  180,  155 
SW  476;  State  v.  Ragsdale,  159  Mo.  A. 
343,  141  SW  5;  State  v.  Brown,  151 
Mo.  A.  349,  131  SW  760;  State  v. 
Helton,  143  Mo.  A.  499,  127  SW  696; 
State  T.  FauKht,  140  Ho.  A.  369.  124 
SW  62;  Qallatin  v.  Fannin.  128  Mo. 
A.  324.  107  SW  479;  State  v.  Hogan, 
128  Mo.  A.  319,  100  SW  528;  State  v. 
Eyermann,  115  Mo.  A.  660,  90  SW 
1168;  State  v.  Sullivan,  110  Mo.  A.  76, 
84  SW  105;  State  v.  Coleman,  108 
Mo.  A.  421,  83  SW  1096;  State  v. 
Sayman,  103  Mo.  A.  141,  77  SW 
337;  State  v.  Taylor,  93  ^o.  A. 
327,  67  SW  672;  State  v.  Macklin,  86 
Mo.  A.  671;  State  v.  Kaiser,  78  Mo.  A. 
575;  State  v.  Satchwell,  68  Mo.  A. 
39;  State  ▼.  Cavanaugh.  67  Ho.  A. 
261;  State  t.  Hayden,  61  Mo.  A.  662; 
State  v.  Nicholson,  66  Ho.  A.  412; 
State  v.  Schmidt,  14  Mo.  A.  581; 
State  v.  Baber,  11  Mo.  A.  586  [aft  74 
Mo.  292,  41  AmR  314]. 

Mont. — State  v.  Brodoc.k,  53  Mont. 
463,  164  P  658;  State  v.  Morrison,  46 
Mont.  84,  125  P  649;  State  v.  Leakey, 
44  Mont.  354,  120  P  234;  State  v. 
Byrd,  41  Mont.  686,  111  P  407:  State 
V.  District  Ct.,  87  Mont.  191,  96  P 
593.  16  AnnCaa  743. 

Nebr. — Gerwick  v.  State,  98  Nebr. 
69,  151  NW  982;  Graham  v.  State,  90 
Nebr.  658,  134  NW  249;  Pumphrey  v. 
State,  84  Nebr.  636,  122  NW  19,  23 
LRANS  1021,  18  AnnCaa  979;  Carson 
v.  State,  80  Nebr.  619,  114  NW  938; 
Henry  v.  State,  72  Nebr.  262,  100 
NW  295';  Musfelt  v.  State,  64  Nebr. 
446,  90  NW  217;  Van  Buren  v.  State, 
61  Nebr.  453,  88  NW  671;  Ward  v. 
State.  68  Nebr.  719,  79  NW  725. 

Nev. — State  v.  Whitaker,  39  Nev. 
169,  154  P  927;  State  v.  Smith,  33 
Nev.  438,  117  P  19;  State  v.  Pres- 
ton, 30  Nev.  301,  96  P  918,  97  P  188: 
State  v.  BuralU,  27  Nev.  41,  71  P 
532. 

N.  H. — State  Y,  Wren,  77  N.  H.  361, 
92  A  170;  State  v.  Newman,  74  N.  H. 
10,  64  A  761.  „„  ^,     ,    ^ 

N.  J. — State  V.  Lodico,  88  N.  J.  L. 
394,  96  A  626;  State  v.  RuttberR,  87 
N.  J.  L.  6,  93  A  97:  State  v.  Black, 
86  N.  J.  L.  520,  98  A  91  [aff  89  N.  J. 
L.  721,  99  A  10711;  State  v.  ColllnKS- 
wood  Sewerage  Co.,  86  N.  J-  L-  667, 
89  A  526  [aff  86  N.  J.  L.  703,  92  A 
1087];  State  v.  Schlosser,  86  N.  J.  L. 
165,  89  A  622  [aft  86  N.  J.  L.  874, 
91  A  1071];  State  v.  Egan,  84  N.  J.  L. 
701,  87  A  465  [app  dlsm  234  U.  S. 
751.  84  set  676,  58  L.  ed.  15761:  State 
V.  Merkle.  82  N.  J.  L.  172.  83  A  186 
[rev  83  N.  J.  L.  677,  86  A  330]:  State 
V.  Herron.  77  N.  J.  L.  B28,  71  A  274: 
State  V.  Labrlola,  75  N.  J.  L.  483,  «7 
A  386;  Harris  v.  Atlantic  City,  73 
N.  J.   L.   251,    62  A   995. 

N.  M.— State  v.  Orfanakis,  22  N. 
M.  107.  159  P  674;  State  V.  Graves,  21 
N.  M.  566.  157  P  180:  State  v.  Saka- 
rlason,  21  N.  M.  207.  168  P  1084: 
State  V.  McDonald,  21  N.  M.  110.  162 
P  1139:  State  v.  Roybal,  20  N.  M. 
226,  147  P  917:  State  V.  Ancheta.  20 
N.  M.  19,  146  P  1086;  State  v.  Qon- 
xales,  19  N.  M.  467.  144  P  1144:  State 
V.  Padllla.  18  N.  M.  573,  139  P  143; 
.State  V.  Roberts.  18  N.  M.  480,  138 
P  208;  State  v.  Frailer,  17  N.  M.  535. 
131  P  502:  State  v.  Lucero,  17  N.  M. 
484,  131  P  491:  State  v.  Baker.  17 
N.  M.  479.  131  P  489:  Terr.  v.  Trapp, 
16  N.  M.  700,  120  P  702;  Terr.  v.  Sals, 
15  N.  M.  171.  103  P  980:  Terr.  v. 
West.  14  N.  M.  546.  99  P  343;  Terr. 
V.  Neatherlln,  18  N.  M.  491,  85  P 
1044;  Terr.  v.  Clark,  13  N.  H.  69, 
79  P  708;  Terr.  v.  Gonxales,  11  N.  M. 
301.  68  P  925;  Terr.  v.  Romero,  2 
N.  M.  474;  U.  S.  v.  Lewis,  2  N.  M. 
469. 

N.  T.— Peo.  V.  Roach,  215  N.  Y. 
692,    109   NG!   618,    AnnCasl917A    410; 


Peo.  v.  Kats,  209  N.  T.  811,  101  NE 
305,  AnnCas  l9ieA  501  [aff  164  App. 
Dlv.  44,  139  NTS  137];  Peo.  v.  Fer- 
rara,  199  N.  T.  414,  92  NE  1054;  Peo. 
V.  Spencer,  179  N.  T.  408,  72  NE  461; 
Peo.  V.  Boggiano,  179  N.  Y.  267,  72 
NE  101;  Peo.  v.  O'Farrell,  176  N.  Y. 
323,  67  NE  688:  Peo.  v.  Ledwon,  153 
N.  Y.  10,  46  NB  1046  [rev  15  Misc. 
280,  36  NTS  782];  Peo.  v.  Clgnarale, 
110  N.  Y.  21,  17  NE  135,  6  N.  Y, 
Cr.  82;  Peo.  v.  Boas,  92  N.  Y.  660,  1 
N.  Y.  Cr.  287  [aft  29  Hun  377,  1  N.  Y. 
Cr.  112];  Peo.  V.  Hovey,  92  N.  T. 
654    1  ^}.  Y.  Cr.  283   [aft  29  Hun  882, 

I  N.  Y.  Cr.  180];  Abbott  v.  Peo.,  86 
N.  Y.  460;  La  Beau  v.  Peo.,  34  N.  Y. 
223  [aff  23  HowPr  86,  6  Park.  Cr. 
372];  Peo.  v.  Lons.  150  App.  Dlv.  500., 
135  NYS  491  [aff  206  N.  Y.  693  mem, 
99  NE  1114  mem];  Peo.  v.  Furlong, 
140  App.  Dlv.  179,  125  NYS  164  [aff 
201  N.  Y.  511  mem,  94  NE  1098 
mem];  Peo.  v.  Stanley,  130  App.  Dlv. 
64,  114  NTS  396;  Peo.  v.  Maine,  SI 
App.  Dlv.  142,  64  NTS  579,  16  N.  T. 
Cr.  57  [rev  166  N.  Y.  50,  69  NB 
696];  Higgins  v.  Peo.,  7  Lans.  110; 
Peo.  V.  Ruetiman,  86  Misc.  231,  148 
NYS  612 

N.  C. — State  V.  Carlson,  171  N.  C. 
818,  89  SB  30:  State  v.  Collins,  169 
N.  C.  323,  84  SB  1049;  State  v.  Black- 
well.  182  N.  C.  672,  78  SB  316;  State 
v.  MllUcan,  158  N.  C.  617,  74  SB  107;/ 
State  v.  Young,  138  N.  C.  671,  60  SB 
213;  State  v.  Cole,  132  N.  C.  1069,  44. 
SB  391;  State  v.  Rose,  129  N.  C.  676, 
40  SB  83;  State  v.  Jackson,  129  N.  C. 
558,  40  SB  41;  State  v.  Storkey,  63 
N.  C.  7. 

N.  D.— State  V.  Wlnney.  21  N.  D.  72, 
128   NW   680. 

Oh.— Hlna  v.  State,  33  Oh.  Clr.  Ct. ' 
296    [aff  86  Oh.   St.   348  mem,  99  NB 
1127  meml;  Hins  v.  State,  15  Oh.  Clr. 
Ct    N    S    88 

bkl. — ^Loiidenback  v.'  Terr.,  19  OW. 
199,  91  P  1030.  14  AnnCas  988:  Sparks 
V.  Terr..  16  Okl.  127,  83  P  712  (rev 
on  other  grounds  146  Fed.  371,  76 
CCA  6941;  Miller  v.  Terr.,  15  Okl.  422, 
86  F  239  [rev  on  other  grounds  149 
Fed.  330,  79  CCA  268,  9  AnnCas  389]; 
Glenny  v.  Terr.,  16  Okl.  231,  79  P 
764;  Hill  v.  Terr.,  16  Okl.  212,  79  P 
767:  Howard  v.  Terr.,  15  Okl.  199, 
79  P  773;  Bckart  v.  Terr.,  16  Okl.  197, 
79  P  765;  Harmon  v.  Terr.,  16  Okl. 
147,  79  P  765;  Martin  v.  Terr,,  14 
Okl.  598,  78  P  88:  Melerholta  v.  Terr., 
14  Okl.  159,  78  P  90;  Jonea  v.  U.  S., 
14  Okl.  356,  78  P  100;  Fllson  v.  Terr., 

II  Okl.  361,  87  P  473;  Harvey  v. 
Terr.,  11  Okl.  166,  65  P  837;  Boggs 
V.  U.  S.,  10  Okl.  424,  63  P  969,  85  P 
927;  Dotithltt  v.  Terr.,  7  Okl.  56,  64 
P  312;  Neighbors  v.  State,  18  Okl. 
Cr.  437,  164  P  1155;  Gant  v.  State,  18 
Okl.  Cr.  411,  184  P  999;  Horn  v.  State, 
13  Okl.  Cr.  354,  164  P  683;  Gordon  v. 
State.  13  Okl.  Cr.  117,  162  P  444: 
Pease  v.  State,  13  Okl.  Cr.  106,  162 
P  238;  MagnettI  v.  State,  13  Okl. 
Cr.  102,  162  P  241;  PlazzI  v.  State, 
13  Okl.  Cr.  60,  161  P  1176;  Mocabee 
V.  State,  12  Okl.  Cr.  620,  169  P  944: 
Tlnsley  v.  State,  12  Okl.  Cr.  570,  160 
P  831;  Hooper  v.  State.  12  Okl.  Cr. 
327,  156  P  240;  Cook  v.  State,  12  Okl. 
Cr.  325,  156  P  233;  Flowers  v.  State, 
12  Okl.  Cr.  320,  166  P  904;  Browder  v. 
State.  12  Okl.  Cr.  285,  165  P  198; 
Mitchell  V.  State.  12  Okl.  Cr.  275,  15« 
P  1197;  Jones  v.  State,  12  Okl.  Cr. 
256,  164  P  689;  Stephens  v.  State. 
12  Okl.  Cr.  188,  162  P  1134;  Stephens 
v.  State,  12  Okl.  Cr.  90,  162  P  138; 
Klntz  V.  State,  12  Okl.  Cr.  95,  152  P 
139;  Graham  v.  State,  12  Okl.  Cr. 
84,  152  P  138;  Williams  v.  State,  12 
Okl.  Cr.  39,  151  P  900;  Smith  v.  State, 
12  Okl.  Cr.  25,  151  P  694:  Love  v. 
State.  12  Okl.  Cr.  1.  150  P  913;  Weete 
V.  State,  11  Okl.  Cr.  725,  148  P  186; 
Powell  V.  State.  11  Okl.  Cr.  616,  160 
P  92:  Hunt  V.  State,  11  Okl.  Cr.  481, 
148  P  180;  Grant  v.  State,  11  Okl.  Cr. 
421,  147  P  328:  Thorp  v.  State,  11 
Okl.  Cr.  392.  146  P  915:  Etter  v. 
State,  11  Okl.  Cr.  208,  144  P  660: 
Scrlbner  v.  StatP.  11  Okl.  Cr.  189,  144 
P  626:  Cross  v.  State,  11  Okl.  Cr.  117, 
143  P  202;   Overton  v.   State,   11  Okl. 
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Cr.  1,  140  P  1136;  Tronler  v.  State. 
10  Okl.  Cr.  610,  140  P  789:  Carney  v. 
State,  10  Okl.  Cr.  492.  13S  P  1042: 
Bayers  v.  SUte,  10  Okl.  Cr.  233,  135  P 
107S;  Harrison  v.  State,  10  Okl.  Cr. 
210,  136  P  948;  Diffey  v.  SUte,  10 
Okl.  Cr.  190,  135  P  942;  Barnes  v. 
State,  10  Okl.  Cr.  188,  136  P  944: 
Calvert  v.  State,  10  Okl.  Cr.  186,  186 
P  737;  Stark  v.  State.  10  Okl.  Cr. 
177.  135  P  441;  Davis  v.  State,  10 
Okt.  Cr.  169,  135  P  438;  Qreer  v. 
State,  9  Okl.  Cr.  669.  132  P  1122; 
Cook  V.  State.  9  Okl.  Cr.  -609,  132  P 
507;  Cox  V.  State.  9  Okl.  Cr.  378.  131 
F  1109;  Haggard  v.  State.  9  Okl.  Cr. 
236,  131  P  649;  Rhea  v.  State,  9  Okl. 
Cr.  220.  131  P  729;  Baker  v.  State.  9 
Okl.  Cr.  47,  130  P  524;  Curry  v.  State. 
9  Okl.  Cr.  88,  130  P  513;  Morgan  v. 
State.  9  Okl.  Cr.  22,  130  P  522; 
Herbert  v.  State,  8  Okl.  Cr.  737,  128 
P  910;  Ryan  v.  State,  8  Okl.  Cr.  623, 
129  P  685:  Jones  v.  State,  8  Okl.  Cr. 
676,  129  P  446;  Fulmer  v.  State,  8 
Okl.  Cr.  628,  128  P  1108;  Ostendorf 
V.  State,  8  Okl.  Cr.  360,  128  P  143; 
Curlee  v.  State,  8  Okl.  Cr.  263,  127  P 
266;  Tucker  v.  State,  7  Okl.  Cr.  634, 
124  P  1134,  125  P  1089;  Deaton  v. 
State.  7  Okl.  Cr.  436,  128  P  701; 
Startfield  V.  SUte,  7  Okl.  Cr.  397,  123 
P  1033;  BIgfeather  v.  SUte,  7  Okl. 
Cr.  364,  123  P  1026;  Lawyer  v.  SUte, 
7  Okl.  Cr.  361,  123  P  850;  Welsh  v. 
State,  7  Okl.  Cr.  358,  123  P  706: 
Overton  v.  SUte.  7  Okl.  Cr.  203,  114 
P  1132,  123  P  175  [writ  of  error  dism 
2S5  U.  S.  81,  35  set  14.  59  L.  ed. 
112];  Rupard  v.  State.  7  Okl.  Cr.  201, 
122  P  1108;  Caldo  v.  State.  7  Okl.  Cr. 
139.  122  P  734:  Sims  v.  SUte.  7  Okl. 
.Cr.  7,  120  P  1032;  Canady  T.  SUte.  6 
Okl.  Cr.  658,  124  P  1130;  Grltts  v. 
State,  6  Okl.  Cr.  634.  118  P  673.  120 
P  669;  Ragland  v.  State,  6  Okl.  Cr. 
434,  119  P  277;  Wilson  v.  State,  6 
Okl.  Cr.  649,  116  P  819;  NowUn  v. 
State,  (Cr..)  116  P  625;  Tinker  v. 
State,  6  Okl.  Cr.  684,  115  P  473; 
Kerkendall  v.  SUte,  5  Okl.  Cr.  670, 
115  P  612;  Smith  v.  State,  6  Okl.  Cr. 
296,  114  P  278;  Williams  v.  State, 
4  Okl.  Cr.  623,  114  P  1114;  Stewart 
v.  SUte,  (Cr.)  Ill  P  658;  Stewart  v. 
State.  (Cr.)  Ill  P  657;  Beasley  v. 
State.  8  Okl.  Cr.  699.  109  P  240: 
Caple  v.  State,  3  Okl.  Cr,  621,  105  P 
681;  Blunt  v.  SUte,  3  Okl.  Cr.  449, 
106  P  806;  Rea  v.  State.  3  Okl.  Cr. 
281.  105  P  386,  106  P  982;  Cox  v. 
Terr.,  2  Okl.  Cr.  668.  104  P  378; 
Moody  v.  U.  S.,  2  Okl.  Cr.  662.  103  P 
862.  1039;  Hlnes  v.  U.  S.,  2  Okl.  Cr. 
639,  103  P  879;  PhllHps  v.  U.  8., 
2  Okl.  Cr.  628,  103  P  861;  Bolman  v. 
State.  2  Okl.  Cr.  236,  101  P  135; 
Fuller  V.  Terr.,  2  Okl.  Cr.  86,  99  P 
1098. 

Or. — SUte  V.  Carothers,  69  Or.  882, 
138  P  1077;  State  v.  Bllyeu,  64  Or. 
177,  129  P  788;  State  v.  Hardin,  63 
Or.  305,  127  P  789;  State  v.  Michellod, 
62  Or.  271,  124  P  263,   657. 

Pa. — Com.  V.  Garrlto,  222  Pa.  304, 
71  A  20;  Com.  v.  Oeorge,  13  Pa. 
Super.  542. 

Philippine. — U.  S.  V.  Herrera,  26 
Philippine  276;  U.  S.  v.  Macutl,  26 
Philippine   170    (trial  by  court). 

Porto  Rico. — Peo.  v.  Bird,  22  Porto 
Rico  695;  Peo.  v.  Qulfiones,  22  Porto 
Rico  683;  Peo.  v.  Benltea,  22  Porto 
Rico  512;  Peo.  v.  Calero,  18  Porto 
Rico  44;  Peo.  v.  Torres,  17  Porto  Rico 
92;  Peo.  v.  Santiago,  16  Porto  Rico 
674;  Peo.  v.  Ramos,  15  Porto  Rico 
239;  Peo.  v.  Diaz,  12  Porto  Rico  141; 
Peo.  V.  Nevftrez,  10  Porto  Rico  91; 
Peo.  V.  Dur&n,  9  Porto  Rico  78;  Peo. 
V.  Vlllegas,  6  Porto  Rico  223:  Peo. 
V.  L6pez,  5  Porto  Rico  152;  Peo.  v. 
Otero,  4  Porto  Rico  55. 

S.  C. — State  V.  Hampton,  106  S.  C. 
275,  91  SE  314:  State  v.  Pearson,  103 
S.  C.  481,  88  SE  255;  Belton  v.  Camp- 
bell. 103  S.  C.  424,  88  SE  30;  State 
V.  Posey,  88  S.  C.  313,  70  SB  612: 
State  V.  Havird,  88  S.  C.  227,  70  SE 
721;  State  v.  Johnson,  84  S.  C.  45,  65 
SE  1023;  State  v.  Toe.  80  S.  C.  381, 
61  SE  880:  State  v.  Washington,  80 
S.  C.  376,  61  SE  896;  State  v.  Klbler. 


79  S.  C.  170,  60  SE  438;  SUte  v. 
Major,  70  S.  C.  387,  SO  SE  13;  SUte 
V.  Holcomb,  63  S.  C.  22,.  40  SE  1017; 
State  V.  Leak,  62  S.  C.  405,  40  SE 
774;  State  v.  Bates,  62  8.  C.  377,  40 
SE   772;    SUte   v.    Marchbanks,    61    S. 

C.  17,  39  SE  187;  SUte  v.  Godfrey,  60 
S.  C.  498,  39  SE  1;  State  v.  Chiles,  44 
S.   C.    338,    22    SE   339. 

■  S.  D. — State  v.  Julius,  29  S.  D.  638, 
137    NW    590;    State    v.    Doran,   28    S. 

D.  486,  134  NW  53;  State  V.  Stum- 
baugh,  28  S.  D.  50,  132  NW  666; 
State  V.  Callahan,  18  S.  D.  150,  99 
NW   1100. 

Tenn. — ^Hahon  v.  State,  127  Tend: 
535;  156  SW  468:  Cooper  v.  State.  123 
Tenn.   37,  138   SW  826. 

Tex. — Norwood  v.  State,  (Cr.)  192 
SW  248;  Pritz  v.  State,  (Cr.)  188  SW 
978;  Duncan  v.  State,  79  Tex.  Cr. 
206,  184  SW  195;  Edwards  v.  SUte, 
78  Tex.  Cr.  210,  181  SW  196;  Mitchell 
v.  State,  77  Tex.  Cr.  404,  179  SW 
116;  C^lyon  v.  SUte,  76  Tex.  Cr.  83, 
174  SW  591;  Shamblln  v.  SUte,  76 
Tex.  Cr.  491,  171  SW  718;  Watts  v. 
State,  76  Tex.  Cr.  330,  171  SW  202; 
Bell  v.  State,  74  Tex.  Cr.  624,  169 
SW  1160;  Hearne  v.  State,  78  Tex. 
Cr.  390,  166  SW  696;  Black  v.  State, 
73  Tex.  Cr.  476,  165  SW  571;  Robert- 
son v.  SUte,  70  Tex.  <3r.  307,  159 
SW  713;  Vlck  v.  State.  71  Tex.  Cr.  50, 
159  SW  50;  Pye  v.  State,  71  Tex.  Cr. 
94,  154  SW  222;  Valigura  v.  State,  69 
Tex.  Cr.  320,  153  SW  856;  Cain  v. 
State,  68  Tex.  Cr.  507,  153  SW  147; 
Black  v.  State,  68  Tex.  Cr.  151,.  151 
SW  1053;  Kearse  v.  State,  68  Tex. 
Cr.  633,  161  SW  827;  Harris  v.  State, 
67  Tex.  Cr.  251,  148  SW  1074;  Collins 
v.  State,  66  Tex.  Cr.  602,  148  SW 
1066;  De  Los  Santos  v.  State,  65  Tex. 
Cr.  618,  146  SW  919;  Smith  v.  State, 
65  Tex.  Cr.  629,  146  SW  896;  Wool- 
ridge  V.  State,  66  Tex.  Cr.  300,  146 
SW  550;'  Ex  p.  Martinez,  66  Tex.  Cr. 
1,  146  SW  959;  Trimble  v.  State,  66 
Tex.  Cr.  207,  146  SW  929;  Hlghtower 
v.  State,  ■66  Tex.  Cr.  323,  143  SW 
1168;  Sparks  v.  State,  64  Tex.  Cr. 
610,  142  SW  1183;  Calderon  v.  State, 
63  Tex.  Cr.  639,  141  SW  261;  Roberts 
v.  State.  64  Tex.  Cr.  135,  141  SW  235; 
Whitehead  v.  SUte,  61  Tex.  Cr.  668, 
137  SW  366;  Wilson  v.  State,  61  Tex. 
Cr.  628,  136  SW  447;  Smith  ▼.  State, 
61  Tex.  Cr.  226,  136  SW  633;  Porter 
V.  State,  60  Tex.  Cr.  688,  132  SW 
935;  Davis  v.  State,  60  Tex.  Cr.  620, 
132  SW  932;  Dulin  v.  State,  60  Tex. 
Cr.  376,  131  SW  1105;  Trinkie  v. 
State,  60  Tex.  Cr.  187,  131  SW  583; 
Roberts  v.  State,  60  Tex.  Cr.  20,  129 
SW  611;  Dougherty  v.  State,  59  Tex. 
Cr.  464.  128  SW  398;  Pratt  v.  SUte. 
69  Tex.  Cr.  167,  127  SW  827;  Long 
V.  State,  69  Tex.  Cr.  103,  127  SW 
551,  AnnC^sl912A  1244;  Coleman  v. 
State,  58  Tex.  Cr.  451,  126  SW  573; 
Thurston  v.  SUte,  68  Tex.  Cr.  308,  126 
SW  81,  Speer  v.  State,  67  Tex.  Cr. 
297,  128  SW  415;  Buckley  v.  SUte. 
67  Tex.  Cr.  284,  122  SW  546;  Welch 
v.'  State,  57  Tex.  Cr.  Ill,  122  SW 
880;  Coffman  v.  State,  56  Tex.  Cr. 
75,  119  SW  1148;  Potts  v.  State.  56 
Tex.  Cr.  89,  118  SW  535;  Kyle  v. 
State,  66  Tex.  Cr.  360,  116  SW  598; 
Carnes  v.  SUte,  63  Tex.  Cr.  509,  111 
SW  402;  Huff  v.  State,  53  Tex.  Cr. 
454,  111  SW  731;  Fox  v.  State,  53 
Tex  Cr.  150,  109  SW  370;  Henderson 
V.  State.  52  Tex.  Cr.  614,  107  SW 
820;  Ball  v.  State,  (Tex.  Cr.)  78  SW 
508;  Dennis  v.  SUte,  (Tex.  Cr.)  74 
SW  559;  Penn  v.  State,  43  Tex.  Cr. 
608.  68  SW  170;  Gobea  v.  State,  (Tex. 
Cr.)  65  SW^  874;  King  v.  State,  (Tex. 
Cr.)  64  SW  245:  Templeton  v.  State, 
(Tex.  Cr.)  57  SW  831;  Whitley  v. 
State,  (Tex.  Cr.)  66  SW  69;  McNa- 
mara  v.  State,  (Tex.  Cr.)  55  SW  823; 
.Schackey  v.  State,  41  Tex.  Cr.  255,  63 
SW  877;  Russell  V.  SUte,  (Tex.  Cr.) 
43  SW  81:  Strange  v.  State,  (Tex. 
Cr.)  20  SW  401. 

Utah.— State  v.  Hillstrom,  46  UUh 
341,  150  P  935:  State  v.  Benson.  46 
17Uh  74,  148  P  445;  State  v.  Chyno- 
weth,  41  Utah  354,  126  P  302;  State 
V.    Montgomery,    87   Utah   616.    109   P 


815;  SUte  v.  Brown.  36  UUh  46.  102 
P  641,  24  LRANS  646;  SUte  v.  La 
Chall,  28  UUh  80,  77  P  3;  State  v. 
Clark,  27  Utah  55.  74  P  119;  State 
V.  Endsley,  19  Utah  478,  57  P  4J0; 
SUte  V.  McCune,  16  Utah  170,  51  P 
818 

Va. — Johnson  v.  Com.,  Ill  Va.  877. 
69  SE  1104;  Dlx  V.  Com.,  110  Va.  907, 
67  SE  34  4;  Finchim  v.  Com.,  83  Va. 
689,  3  SE  343;  Lewis  v.  Com.,  81  Va. 
416;  Vaiden  v.  Com.,  12  Gratt.  (53 
Va.)  717. 

Wash. — SUte  y.  Smith.  96  Wash. 
271,  163  P  769;  SUte  v.  Lance,  94 
Wash.  484,  162  P  674;  SUte  v.  Moser. 
94  Wash.  465,  162  P  682;  SUte  v. 
Newall,  86  Wash.  75.  149  P  324;  SUte 
V.  Jakubowskl,  77  Wash.  78,  88,  137 
P  448  [clt  Cyc];  State  v.  Paclflc 
American  Fisheries,  73  Wash.  37,  131 
P  452;  State  v.  Carlisle  Fish  Ca,  72 
Wash.  420,  130  P  499;  SUte  v.  Kin- 
cald,  69  Wash.  273,  124  P  684;  State 
v.  Wappensteln,  67  Wash.  502,  121  P 
989;  State  v.  Bailey,  67  Wash.  336. 
121  P  821;  SUte  v.  O'Brien,  66  Wash. 
219,  119  P  609;  State  v.  Dalton,  65 
Wash.  663.  118  P  829;  State  v.  Mc- 
Cormlck,  66  Wash.  469,  105  P  1037: 
State  V.  GlUuly,  60  Wash.  1.  96  P 
512;  SUte  v.  Johnson,  47  Wash.  227, 
91  P  949;  SUte  v.  Mann,  39  Wash. 
144,  81  P  661;  State  v.  Druxinman,  34 
Wash.  267,  75  P  814;  SUte  v.  Ripley. 
32  Wash.  182,  72  P  1036;  SUte  v. 
Coates,  22  Wash.  601,  61  P  726;  State 
V.  Murphy,  16  Wash.  98.  45  P  729; 
State  V.  Kroenert,  13  Wash.  644.  43  P 
876. 

W.  Va. — State  v.  PIscoineri.  68  W. 
Va.  76,  69  SE  375:  State  v.  Sullivan. 
55  W.  Va.  597,  47  SE  267;  State  v. 
Henry,  61  W.  Va.  283,  41  SE  439; 
State  v.  Bowyer,  43  W.  Vo.  180.  27 
SE  301;  State  v.  Davis,  31  W.  Va. 
390,  7  SE  24;  SUte  T.  Donohoo,  22 
W.  Va.  761. 

Wis. — Oerke  v.  SUte,  161  Wis.  495, 
139  NW  404;  Tairasinski  v.  State.  146 
Wis.  508,  131  NW  889;  Smith  v. 
SUte,  145  Wis.  612,  130  NW  461; 
Birmingham  v.  State,  145  Wis.  90, 
129  NW  670;  Van  Haltren  v.  SUte. 
142  Wis.  143,  124  NW  1039;  Sedlack 
V.  State,  141  Wis.  589,  124  NW  510: 
Vogel  V.  State,  138  Wis.  315,  119  NW 
190;  Lam  Lee  v.  State,  132  Wis.  527. 
112  NW  426;  Schwantes  V.  SUte.  127 
Wis.  160,  106  NW  237;  Fischer  v. 
State,  101  Wis.  23,  76  NW  694;  Wil- 
liams v.  State,  61  Wis.  281,  21  NW 
66. 

Wyo. — Cornish  v.  Terr.,  3  Wyo.  95, 
3  P  793. 

Can. — Larue  v.  Deslauriers,  6  Can. 
S.  C.  91. 

N.  8. — Rex  V.  Ward,     48  N.  S.  204. 

Ont. — Rex  v.  Capelll,  10  OntWR 
637. 

Newfoundl. — ^Thomey  ▼.  Forward, 
7  Newfoundl.  119. 

Ca]  BMMOnalll*  donht. — The  doc- 
trine of  reasonable  doubt  is  one  of 
fact  and  not  of  law.  and  reviewing 
courts,  whose  sole  province  is  to  cor- 
rect errors  of  law,  should  not  enter 
the  forum  of  facts  and  contest  with 
the  jury  the  standard  of  reasonable 
doubt.  Hunt  v.  SUte,  8  Oa.  A.  374, 
69   SE   42. 

[b]  Donht  oB  part  of  tiUl  oovrt. — 
The  rule  that  the  appellate  court  can- 
not review  questions  of  fact  Is  not 
changed  because  the  trial  court  ex- 
pressed a  doubt  as  to  the  sufflciency 
of  the  evidence  upon  overruling  a 
motion  for  new  trial.  Peo.  v. 
Brecker,  20  C^l.  A.  205,  127  P  666. 
See  Infra  9  3599. 

[c]  Defendant's  fallnr*  to  tastUy. 
—That  defendant  does  not  testify  In 
his  own  behalf  cannot  be  considered 
by  an  appellate  court  on  the  question 
of  sufflciency*  of  the  evidence  to  Jus- 
tify conviction.  Peo.  v.  Page,  116 
Cal.   386,   48  P  326. 

[d]  B«T*TMa  for  MToaaona  te- 
■tmotlOBa. — Where  a  conviction  must 
be  reversed  for  error  In  inBtruetions. 
the  appellate  court  will  not  review 
the  weight  of  the  evidence.  Hansel 
v.  Com.,  118  Va.  803,  88  SE  16*. 


For  tat«r  ca««*,  dvralopmants  and  chMigwa  in  the  law  see  cumulative  AnnoUtions,  same  title,  page  and  note  number. 
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is  considered  by  the  appellate  court  to  be  weak  ** 
or^improbable,^**  and  although  the  judges  on  appeal 
are  dissatisfied  with  the  evidence  and  might  have 
arrived    at    a    different    conclusion.'"      Otherwise 


stated,  the  test  is  whether  the  evidence  against  de- 
fendant considered  by  itself  supports  the  verdict,'' 
the  rule  sometimes  being  declared  to  be  the  same  as 
a  demurrer  to  the  evidence.'^    This  principle  is 


on 


[e]  XBeompataat  (vlduioa.— Appel- 
late courts  should  be  slow  to  dis- 
charge one  convicted  upon  the  entire 
evidence,  some  of  which  was  incom- 
petent, where  the  jury  had  no  oppor- 
tunity to  pass  upon  his  guilt  without 
the  incompetent  testimony,  and  the 
trial  court  has  not  passed  thereon. 
Peo.  V.  Hlnney.  166  Mich.  &S4,  119 
NW  918 

[f]  ia.  tha  fadaral  oonrts,  (1) 
where  all  the  substantial  evidence  is 
as  consistent  with  innocence  as  with 
guilt,  a  Judgment  against  accused 
will  be  reversed.  Chambers  v.  U.  S., 
287  Fed.  513,  160  CCA  395-  Wright 
v.  U.  S.,  2OT  Fed.  855,  142  CCA  379; 
Isbell  V.  U.  S.,  227  Fed.  788,  142  CCA 
312:  Tucker  v.  U.  S.,  224  Fed.  833.  140 
CCA  279;  Union  Pac.  Coal  Co.  v. 
U.  S.,  1T3  Fed.  787,  97  CCA  578.  (2) 
The  rule  that  where  all  the  substan- 
tial evidence  is  as  consistent  with 
Innocence  as  with  guilt  it  is  the 
duty  of  the  appellate  court  to  reverse 
the  conviction  does  not  apply  where 
there  was  any  substantial  evidence 
Inconsistent  with  the  innocence  of 
accused.    Chambers  v.  U.  8.,  supra. 

[g]  Xa,  artaimw  the  appellate 
court  has  never  adopted  the  rule  of 
refusing  a  new  trial  in  any  and  all 
cases  where  there  was  any  evidence 
whatever,  however  weak,  to  support 
the  verdict,  that  is,  what  Iq.  called  a 
scintilla  of  evidence.  Oliver  v.  State, 
34  Ark.  632. 

[b]  nidlaas  •totvt*.— Acts  (1903) 
p  341  c  193  I  8,  requiring  the  su- 
preme and  appellate  courts  to  welsh 
the  evidence  and  award  Judgment  ac- 
cording to  the  clear  weight  thereof 
if  the  Judgment  appealed  from  is  not 
fairly  supported  by  the  evidence,  has 
no  application  to  criminal  cases. 
Knox  v.  State.  164  Ind.  226,  73  NE 
Hi.  108  AmSR  291,  8  AnnCas  539. 

U]  In  Iowa  (1)  "The  State  as- 
serts that,  as  this  is  wholly  a  fact 
question,  we  cannot  pass  upon  it. 
The  appellant  is  of  opinion  that  this 
has  been  the  rule,  but  insists  we 
should  not  follow  it.  There  are  gen- 
eral words  in  some  of  our  opinions 
that  give  color  to  the  contention  of 
the  State,  and  to  the  concession  of 
the  defendant.  But,  after  all,  no  gen- 
eralizing will  quite  meet  all  situa- 
tions on  appeal  in  criminal  cases.  We 
began  long  ago  to  adhere  to  said  gen- 
eral rule,  and  also  to  hold  that,  not- 
withstanding it,  we  would  interfere 
in  criminal  convictions.  We  hold,  in 
State  v.  Olds,  106  Iowa  110,  76  NW 
*44,  that  we  will  not  readily  set  aside 
the  verdict  in  criminal  cases.  To  be 
sure,  we  say,  in  State  v.  Falconer,  70 
Iowa  416,  30  NW  655,  that  the  verdict 
will  not  be  Interfered  with  when 
there  Is  a  clear  conflict  in  the  evi- 
dence. But  we  have  never  departed 
trom  the  rule  that  we  will,  on  ap- 
peal. Interfere  more  readily  in  a 
criminal  case  on  the  ground  that  the 
verdict  la  contrary  to  the  weight  of 
the  evidence.  State  v.  Tomllnson,  11 
Iowa  401.  A  verdict  will  not  be  sup- 
Ported  if  it  Is  against  the  clear 
weight  of  the  evidence.  State  v.  Pil- 
Hngton,  92  Iowa  92,  60  NW  602. 
Though  proceeding  carefully  and  cau- 
•lonsly.  such  a  verdict  will  not  be 
wpported.  State  v.  Reinhelmer,  109 
Iowa  624,  80  NW  669.  When  a  con- 
viction is  clearly  contrary  to  the 
■eight  of  evidence,  the  Supreme 
Court  should  set  it  aside  on  appeal. 
State  V.  Woolsey.  30  Iowa  251.  In 
State  V.  O'Donnell.  176  Iowa  337.  157 
"W  870,  we  reverse  a  conviction  of 
ronrder  in  the  first  degree  because  we 
Dnd  the  evidence  insufficient  to  sus- 
tain a  convictton  in  that  degree.  In 
State  V.  Nolan.  92  Iowa  491.  61  NW 
ISl.  approved  In  the  O'Donnell  Case, 
*'  reverse  because  we  find  there  was 
'>ot  sufficient  evidence  of  premedita- 
.  tfam  to  snstain  a  verdict  of  murder  in 


the  first  degree.  And  see  State  v. 
Teale,  162  Iowa  451,  142  NW  235.  It 
will  no  more  do  to  make  the  verdict 
of  a  Jury  conclusive  in  a  criminal 
conviction  of  a  grave  felony  than  it 
would  do  to  try  criminal  cases  de 
novo.  That  neither  is  permissible 
does  not  in  the  least  affect  either  our 
duty  or  our  power  to  interfere  with 
the  verdict  of  a  Jury  In  a  case  where 
such  interference  is  proper."  State 
v.-Saling,  177  Iowa  662,  556,  159  NW 
255.  (2)  In  Code  i  6462,  in  requir- 
ing the  supreme  court  to  "examine 
the  record,  without  regard  to  tech- 
nical errors  or  defects  which' do  not 
affect  the  substantial  rights  of  the 
parties  and  render  such  Judgment  on 
the  record  as  the  law  demands."  the 
word  "record"'  means  that  on  which 
the  cause  is  submitted,  which  may 
be  the  transcript  of  all  papers  in 
the  case  on  file  save  those  returned 
^y  the  committing  magistrate,  and  all 
entries  in  the  record  book,  but  does 
not  include  the  evidence.  State  v. 
Blodgett,  143  Iowa  678,  121  NW  685, 
21  AnnCas  231. 

[J]  In  XMTlasd  the  Jury  are  the 
Judges  of  both  the  law  and  the  fact, 
and  in  the  absence  of  procedural  er- 
ror a  verdict  cannot  be  disturbed  on 
appeal.  Blmond  v.  State,  127  Md.  29, 
96  A  1073;  Weeks  v.  State,  126  Md. 
223,  94  A  774;  Hummelshlme  v.  State, 
125  Md.  563,  93  A  990,  AnnCasl917E 
1072;  Garland  v.  State.  112  Md.  83. 
75  A  631,  21  AnnCas  28. 

[k]  la  Wolilgaii  the  supreme 
court  cannot  review  the  evidence  in 
a  criminal  case  for  the  purpose  of 
correcting  an  error  of  the  Jury.  It 
can  only  interpose  when  there  is  a 
total  want  of  evidence  on  some  essen- 
tial point,  and  then  only  to  correct 
the  error  of  law  committed  by  the 
trial  court  in  not  instructing  the 
Jury  that  the  evidence  would  not 
warrant  a  conviction.  Peo.  v.  Hens- 
sler,  48  Mich.  49,  11  NW  804. 

[11  In  Kiasonxi  the  rule  re- 
quiring strict  proof  in  order  to  over- 
come the  presumption  of  innocence 
does  not  require  the  reviewing  court 
to  refuse  to  make  deductions,  and 
arrive  at  conclusions  which  are  Ir- 
resistible. State  V.  Starr,  244  Mo. 
161.   148   SW  862. 

[m]  Wsw  JsTS«7  statnte. — On  ap- 
peal under  the  act  of  May  9,  1894 
(Gen.  St.  p  1154),  providing  that  the 
court  shall  determine  whether  defen- 
dant has  suffered  any  Injury,  If  the 
evidence  Is  of  such  a  nature  that, 
when  fully  and  fairly  examined,  It 
will  not  satisfy  a  considerate  mind 
beyond  a  reasonable  doubt  of  the 
guilt  of  accused,  a  conviction  thereon 
must  be  set  aside  end  a  new  trial 
granted.  Kohl  v.  State,  69  N.  J.  L. 
445.  36  A  931,  37  A  78. 

[n]  Zb  VsBiMass*  a  verdict  will 
not  be  disturbed  unless  the  evidence 
preponderates  against  it  and  In  favor 
of  defendant.  Mahon  v.  State,  127 
Tenn.  535.  156  SW  458;  Leake  v. 
State,  10  Humphr.  144. 

69.  Clfinton  v.  State,.  17  Ga.  A. 
474,  87  SE  691;  Hollfleld  v.  State.  16 
Ga.  A.  250,  85  SE  81 :  Smith  v.  State, 
14  Ga.  A.  823,  82  SE  377;  Brown  v. 
State,  8  Ga. 'A.  700.  70  SE  46;  Hutch- 
inson v.  State,  5  Ga.  A.  598,  63  SE 
597;  Askew  v.  -State,  4  Ga.  A.  446, 
61  SE  737:  Soell  v.  State,  4  Ga.  A. 
337.  61  SE  014;  Cooper  v.  State,  2 
Ga.  A.  439,  58  SE  644;  Moody  v. 
State.  l.Ga.  A.  772,  58  SE  262:  State 
V.  Klrkpatrlck,  72  Iowa  500.  34  NW 
301;  Spencer  v.  Com..  (Ky.)  122  SW 
800, 

70.  £al. — Peo.  v.  Jacobs.  16  Cal.  A. 
478,  117  P  616;  Peo.  v.  Lee,  13  Cal.  A. 
48,  108  P  738. 

Ga. — Patton  v.  State,  117  Ga.  230, 
43   SE  533. 

Mo. — State  v.  Schenk,  238  Mo.  429, 
142  SW  263;  State  v.  Cantlin.  118  Ho. 


100,  28  SW  1091;  State  v.  Wilcox.  Ill 
Mo.  -669,  20  SW  814,  SS  AmSR 
551. 

Wash. — State  v.  Newall,  86  Wash. 
75,  149  P  324. 

W.  Va. — State  v.  Wilson.  74  W.  Va. 
772,  83  SE'44. 

[a]  Test  of  orsdibiUlT^Unless 
the  testimony  in  support  of  the  ver- 
dict is  inherently  improbable  to  the 
point  of  incredibility  the  appellate 
court  Is  bound  by  it,  although  the 
evidence  considered  by  itself  does 
not  convince.  Peo.  v.  Haydon,  18  Cal. 
A.  543,  123  P  1102.  123  P  1114;  Peo. 
V.  Bond,  IS  Cal.  A.  175,  109  P  160; 
Patton  V.  State.  117  Ga.  280.  43  SB 
533;  State  v.  Sechrist,  228  Mo.  674. 
126  SW  400;  State  V.  Newall,  86 
Wash.  75,  149  P  324.  > 

[b]  Vnasnal  oharactar  of  ommu, — 
That  the  situation  shown  by  the  evi- 
dence Is  unusual  Is  not  ground  for 
setting  aside  a  conviction  where  the 
evidence  Is  not  inherently  incredible. 
Peo.  V.  West,  26  Cal.  A.  735,  146  P 
63. 

.  ff?****"*'  °'  wltnsssss  see  Infra 
(  3696. 

71.  Ala. — Brooks  V.  State,  8  Ala. 
A.  277.  62  S  569. 

Ind. — Thain  v.  State.  182  Ind.  346, 
106  NE  690.  ■ 

Iowa. — State  v.  Greenland,  126 
Iowa  141,  100  NW  341. 

Ky. — Com.  v.  Stout,  14  KyL  576. 

Miss. — Felder  v.  State,  108  Miss. 
680,  67  8  66;  Jackson  v.  State,  106 
Miss.    788,   63   S   269. 

Mo.— State  v.  Brown,  IBl  Mo.  A. 
349,  131  SW  760. 

Nebr.— Burnett  v.  SUte,  88  Nebr. 
638,  130  N^7  268. 

N.  M.— State  V.  Frailer,  17  N.  M. 
536,   131   P   502. 

N.  Y.— Peo.  V.  Kats,  164  App.  Div. 
44.  139  NTS  137  [aft  209  N.  T.  811, 
103  NE  305];  Peo.  v.  Long,  160  App. 
Div.  500.  136  NTS  491  [aft  206  N.  f. 
693  mem,  99  NE  1114  mem]. 

Okl.— Bigfeather  v.  State,  7  OW.  Cr. 
364,  123  P  1026. 

Tex. — Norwood  v.  State,  (Cr.)  19S 
SW    248 

7a.  Ark. — Quinn  v.  State,  114  Ark. 
201,  169  SW  791. 

Cal. — Peo.  V.  Pasquerla,  30  Cal.  A. 
625.  159  P  173;  Peo.  v.  Hatch,  18  (3al. 
A.    521.    109    P   1097. 

Ind. — ^Eaton  v.  State.  115  NB  829; 
Schondel  v.  State,  174  Ind.  784,  93  NE 
67. 

lowa.-^tate  v.  Thomas,  161  Iowa 
572    182  NW  61. 

Kan.— State  v.  Ryan,  71  Kan.  868. 
80  P  688. 

Mich.— Peo.  V.  Howard.  60  Mleh. 
239,  16  NW  101. 

N.  C— State  v.  Carlson,  171  N.  C. 
818.  89  SE  30. 

Okl.— Womack  v.  SUte,  18  Okl.  C*. 
323,  164  P  477;  Greer  v.  State,  9  Okl. 
Cr.   669,  132  P  1122. 

Tex. — Martin  v.  State,  (Cr.)  188 
SW  1119;  Mitchell  v.  State,  77  -Tex. 
Cr.  404.  179  SW  116;  Shamblln  v. 
State.  75  Tex.  Cr.  491.  171  SW  718; 
Hearne  v.  State,  73  Tex.  Cr.  390,  165 
SW  596;  Cooper  v.  State,  72  Tex.  Cr. 
645.  163  SW  424;  Chappell  v.  State, 
72  Tex.  Cr.  191,  161  SW  964;  Veher- 
ana  v.  State,  72  Tex.  Cr.  4,  160  SW 
711;  Robertson  v.  State,  70  Tex.  Cr. 
307,  159  SW  713;  Valigura  v.  State, 
69  Tex.  Cr.  320.  153  SW  856;  Walls  v. 
State.  69  Tex.  Cr.  317,  153  SW  130: 
C!aln  V.  State,.68  Tex.  Cr.  607.  153  SW 
147;  Sanders  v.  State.  63  Tex.  Cr. 
258.  140  .SW  103;  Myers  v.  State, 
(Cr.)  101  SW  1000;  McMillan  v.  State, 
(Cr.)  71  SW  279. 

Wash. — State  v.  Columbus,  74 
Wash.  290.  133  P  456. 

W.  Va. — State  v.  Lane,  44  W.  Va. 
730.  29  SE  1020. 

73.  Johnson  v.  Com..  104  Va.  881, 
52  SE  625;  Bell  v.  Com.,  88  Va.  365, 
13  SE  742. 
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not  materially  affeeted  by  statutory  or  oohstitutional 
provisions  giving  appellate  courts  general  super- 
visory powers  over  inferior  courts,'*  nor  even  by 
provisions  authorizing  appellate  courts  to  consider 
the  entire  ease,  including  the.£acts.'°  But  the  dis- 
cretion of  the  jury  and  the  trial  court  in  disposing 
of  questions  of  fact  is  not  an  arbitrary  power  to 


declare  that  a  fact  has  been  .established  when 
there  is  no  evidence  whatever  thereof.  It  is  the  a]>- 
pellate  court's  proper  functioi^  to  determine  whether 
the  evidence  'vras  such  aa  to  make  an  issue  of  fact, 
and  to  reverse  where  the  conviction  is  supported  by 
no  substantial  evidence  whatever."  The  reversal  in 
such  a  case  is  not  on  the  weight  of  the  evidence, 


Damnmr  to  (vldaaoa  see  supra  i 
2297. 

74.  State  V.  Soanlan,  52  La.  Ann. 
2058.  28  S  211. 

76.  Cal. — Peo.  v.  Fleming,  166  Cal. 
367,  136  P  291;  Peo.  v.  Slaughter,  33 
Cal.  A.  366,  165  P  44. 

Ky.— Allen  v.  Com.,  176  Ky.  476, 
196  SW  160;  Oraham  T.  Com.,  174 
Ky.  646,  192  SW  683;  Day  v.  Com., 
173  Ky.  269,  191  SW  105;  Elmen- 
dorf  V.  Com.,  171  Ky.  410,  188  SW 
483:  PoUey  v.  Com.,  171  Ky.  307, 
188  SW  409;  May  v.  Com.,  164  Ky. 
109,  175  SW  17;  Franks  v.  Com., 
168  Ky.  »6,  173  SW  327;  Crews  v. 
Com.,  161  Ky.  614,  171  SW  188;  Bay- 
lor V.  Com.,  158  Ky.  768.  166  SW  254: 
Chaney  r.  Com..  149  Ky.  464,  149  SW 
928;  Owens  v.  Com.,  144  Ky.  ESO.  139 
SW  774;  Anderson  v.  Com.,  142  Ky. 
446.  134  SW  477  [reb  den  143  Ky.  87, 
136   SW   134]. 

Nebr.— Curtis  v.  State,  97  Nebr. 
8»7,   160  NW  264. 

N.  J. — State  V.  Colllngswood  Sew- 
erage Co..  86  N.  J.  U  703.  92  A  1087 
lait  85  H,  J.  I..  567.  89  A  525]; 
State  T.  Merkle,  82  N.  J.  L..  172,  83 
A  186  [rev  on  other  grounds  83 
N.  J.  L.  (77,  85  A  330};  State  v. 
Lang,  76  N.  J.  U  1.  66  A  942  [aff  75 
N.  J.  L.  602,  68  A  210  (aff  209  U.  S. 
467,   28  set  694.   52  U  ed.   894)]. 

N.  T.— Peo.  V.  Becker,  216  N.  T. 
126,  109~NE1  127,  33  N.  T.  Cr.  93, 
AnnCasl917A  600  [rearg  den  216  N. 
T.  721  mem,  109  NB  1086  mem] ;  Peo. 
y.  Becker,  210  N.  Y.  274,  104  NB 
896 

[a]  Ilk  Haw  Tork  (1)  under  Code 
Cr:  Proc  t  528,  providing  that  "when 
the  Judgment  Is  of  death,  the  Court 
of  Appeals  may  order  a  n'<ew  trial. 
If  It  be  satisfled  that  the  verdict 
was  against  the  weight  of  evidence 
or  against  law,  or  that  Justice  re- 
qulrea  a  new  trial,"  etc..  It  has  been 
decided  that  it  is  not  the  province 
of  the  court  of  appeals  to  review  or 
to  determine  controverted  questions 
of  fact  arising  upon  conflicting  evi- 
dence, but  that  the  Jury  Is  the  ulti- 
mate tribunal  in  such  a  case,  and  that 
With  its  decision  the  court  may  not 
interfere  unless  It  reaches  the  con- 
clusion that  Justice  has  not  been 
done.  Peo.  v.  Becker,  215  N.  T.  126, 
109  NE  127,  33  N.  Y.  Cr.  93.  AnnCaa 
1917A  600  Crearg  den  ^IB  N.  Y.  721 
mem,  109  NB  1086  mem];  Peo.  v. 
Bng  Hlng,  212  N.  Y.  373,  106  NE  96; 
Peo.  v.  Becker,  210  N.  Y.  274,  104 
NE  396;  Peo.  v.  Conrow,  200  N.  Y. 
356,  93  NE  943;  Peo.  v.  Rodawald, 
177  N.  Y.  408.  70  NE  1:  Peo.  v. 
Decker.  157  N.  Y.  186,  196,  61  NE 
1018;  Peo.  v.  Constantino.  153  N. 
Y.  24.  47  NB  37;  Peo.  v.  Hoch,  160 
N.  Y-.  291.  44  NE  976,  150  N.  Y.  566 
mem,  44  NE  1127  mem;  Peo.  v.  Ker- 
rigan, 147  N.  Yj  210,  41  NE  494; 
Peo.  V.  Taylor.  138  N.  Y.  398.  34 
NB  276;  Peo.  v.  Laurence.  137  N. 
Y.  517.  83  NE  647  frev  66  Hun  574, 
21  NYS  818].  70  Hun  80,  23  NYS 
1096;  Peo.  v.  Loppy.  128  N.  Y.  629 
mem,  28  NB  600.  3  Sllv.  A.  533.  8 
N.  Y.  Cr.  318;  Peo.  v.  Wayman. 
128  N.  Y.  685  mem.  27  NE  1070.  3 
SllT.  A.  490;  Peo.  v.  Kelly,  113 
N.  T.  647  mem,  21  NE  122,  2  Sllv.  A. 
231.  7  N.  Y.  Cr.  40;  Peo.  v.  Clgna- 
rale,  110  N.  Y.  28,  17  NE  135,  6 
N.  Y.  Cr.  82;  Peo.  v.  Van  Brunt.  108 
N.  Y.  656  mem,  16  NE  436,  1  Sllv. 
A.  686.  8  N.  Y.  Cr.  227.  28  NYWkly 
Dig  224  taff  11  NYS  69.  27  NYWkly 
Die  427];  Levy  v.  Peo.,  80  N.  Y.  327 
[aft  19  Hun  375].  (2>  tinder  Code 
Cr.  Proc.   8   619,  providing  that  the 


people  may  appeal  to  the  court  of 
appeals  from  a  Judgment  of  the  gen- 
eral term  reversing  a  Judgment  of 
conviction,  such  appeal  brings  up  for 
review  only  questions  of  law.  Peo. 
V  Boas,  92  N.  Y.  680,  1  N.  Y.  Cr. 
287.  (3)  Under  Code  Cr.  Prpo. .  S 
627,  giving  the  appellate  division  of 
the  supreme  court  the  power  to  order 
a  new  trial  for  like  cause  without 
being  limited  to  capital  cases,  it  has 
been  decided  that  it  Is  not  enough 
to  Justify  interference  with  the  ver- 
dict that  the  court  on  the  case  be- 
fore It  can  see  that  the  evidence 
made  the  case  a  conflicting  and 
very  doubtful  one,  demanding  the  so- 
lution of  a  ,  verdict  to  settle  the 
doubt  or  conflict,  but  it  must  be 
quite  apparent  that  the  conflict  has 
been  settled  by  a  verdict  against 
the  substantial  and  preponderating 
weight  of  evidence.  Peo.  v.  Mcln- 
erney,  5  N.  Y.  Cr.  47.  (4)  Code  Cr. 
Proc.  J  527,  providing  that  the  ap- 
pellate court  may  order  a  new  trial 
If  it  is  satisfled  that  the  verdict 
against  the  prisoner  was  against  the 
weight  of  evidence,  is  confined  In  Its 
operation  to  the  supreme  court,  and 
has  no  application  to  the  court  of 
appeals.     Peo.  v.  Boas,  92  N.  Y.  660, 

1  N.    Y.    Cr.    287. 

76.     Ala.— Hines  v.  SUte.  73  S  428. 

Ark. — Twltty  v.  State.  177  SW  906; 
Thomas  v.  State,  72  Ark.  582.  82  SW 
202;  Oliver  v.  State.  34  Ark.  632; 
Ware   v.    State,   38   Ark.   667. 

Cal. — Peo.  v.  Elmore.  167  Cal.  206, 
138  P  989;  Peo.  v.  WllUams,  133  Cal. 
166.  65  P  323;  Peo.  v.  Kuches,  120 
Cal.  566,  52  P  1002;  Peo.  v.  Brecker, 
20  Cal.  A.  205.  127  P  666;  Peo.  v. 
Mock  Ylck  Oar,  14  CaL  A.  884,  111 
P  1039;  Peo.  v.  Russo,  8  Cal.  A.  636, 
97  P  700;  Peo.  v.  Huntington,  8  Cal. 
A.    612,    97   P   760. 

Colo. — ^Plel  v.  Pea,  62  Colo,  1, 
119   P   687. 

Conn. — State  v.  Lyon,  12  Conn.  487. 

Fla. — Salon  v.  State,  70  Fla.  622. 
70  S  603;  Williams  v.  State,  68  Fla. 
239,  67  S  43;  Pollard  v.  State,  61 
Fla.  44.  66  S  380;  Williams  v.  State, 
58  Fla.  138.  60  S  749;  Stewart  v. 
State,  68  Fla.  97,  50  S  642;  Oraham 
v.  State,  68  Fla.  63,  50  S  631;  Lindsey 
v.  State,  68  Fla.  56,  43  S  87;  Wil- 
liams v.   State,   20  Fla.   391. 

Ga. — Forrester  v.  State,  126  Ga.  28, 
53  SB  767;  McCoy  v.  State,  124  Ga. 
218.  62  SE  434;  McAllister  v.  State, 
122  Ga.  744,  60  SE  921;  Morgan  v. 
State.  120  Ga.  294.  48  SE  9;  Hodnett 
v.  State.  117  Ga.  705,  46  SE  61:  Fat- 
ten V.  State,  117  Ga.  280,  43  SB  538; 
Aaron  v.  State,  116  Ga.  582.  42  SE 
708;  Thomas  v.  State,  114  Ga.  543, 
40  SE  735:  Mackey  v.  State,  112  Ga. 
682,  37  SE  858;  Connally  v.  State. 
110  Ga.  278,  34  SE  844;  Rice  v. 
State.  45  Ga.  526;  Bailey  v.  State. 
12  Ga.  A.  529.  77  SE  662;  Moore 
V.  State,  8  Ga.  A.  113.  68  SE  616: 
Wilson  V.  State.  7  Oa.  A.  200,  66  SE 
382;  White  v.  State,  3  Oa.  A.  608,  60 
SE  287;  Bonner  v.  State,  2  Ga.  A. 
711,   68   SE   1128;  Lunsford  v.   State, 

2  Oa.  A.  492,  58  SE  689;  Kennedy 
v.  State,  2  Oa.  A.  420,  58  SE  543: 
Reeves  v.  State,  2  Ga.  A.  414,  68  SE 
548;  Plummer  v.  State,  1  Ga.  A.  507, 
57  SE  969:  Johnson  v.  State,  1  Oa. 
A.  129.  57  SE  934. 

Ida. — State  v.  Sayer,  23  Ida.  636, 
130  P  468;  State  v.  Nesbit,  4  Ida. 
548,    43    P   66. 

111.— Peo.  V.  Ahrllng,  279  111.  70. 
116  NE  764;  Peo.  v.  Hohimer.  271 
111.  616,  111  NE  599;  Peo.  v.  Bart- 
ley,    268   111.    69.    104   NE   1067;   Peo. 


v.  McMahon.  254  111.  62,  98  NE  239; 
Peo.  v.  Horchler,  231  111.  566,  83  NE 
428;  Cooke  v.  Peo.,  281  111.  8,  82  NE 
863;  Miller  v.  Peo.,  229  IlL  376,  82 
NB  391;  Newman  v.  Peo.,  223  111. 
324,  79  NB  80;  Keller  v.  Peo..  204 
111.  604.  68  NE  512;  Hltzelberger 
V.  Kanter,  181  111.  A.  459;  Peo.  v. 
Peterson,  171  111.  A.  803;  Peo.  v. 
Bardwell,  158  111.  A.  62;  Johnson  v. 
Peo.,  124  111.  A.  213;  ODonnell  v. 
Peo.,  110  III.  A.  250  [aff  sub  nom. 
211    111.    168,    71    NE    8421. 

Ind. — Eaton  v.  State,  116  NE  329; 
Luther  v.  State,  177  Ind.  619,  98  NE 
640;  Eacock  v.  State,  169  Ind.  488, 
82  NB  1039;  Lee  v.  State,  166  Ind. 
541,  60  NE  299;  Hamilton  v.  State. 
142  Ind.  276,  41  NB  588;  Felton  v. 
State,  139  Ind.  531,  39  NB  228; 
Long  V.  State,  66  Ind.  117;  De  Tarr 
V.  State,  37  Ind.  A.  323,  76  NE  897. 

Iowa. — State  v.  Walters,  178  Iowa 
1108,  160  NW  821;  State  v.  Collins, 
178  Iowa  73,  169  NW  604:  State  v. 
Sallng.  177  Iowa  662,  159 'nW  255; 
State  V.  Hatlestad,  132  Iowa  188,  109 
NW  613;  State  v.  Helnheimer,  109 
Iowa  624,  80  NW  669;  State  v.  Mof- 
fltt,  31  Iowa  316;  State  v.  Tomlinson, 
11    Iowa    401. 

Ky.— Day  v.  Com.,  173  Ky.  269,  191 
SW  105;  Saylor  v.  Com.,  158  Ky. 
768,  166  SW  264;  Chaney  v.  Com.. 
149  Ky.  464,  149  SW  923;  Miller 
v.  Com.,  112  SW  698,  33  KyL  1001: 
Wllkerson  v.  Com.,  76  SW  359,  25 
KyL  780;  Brown  v.  Com.,  69  SW 
1098,  24  KyL  727;  Abbott  v.  Com., 
47  ,SW  676.  20  KyL  727;  Shelby  v. 
Com.,  24  SW  614,  16  KyL  652;  Bran- 
son V.  Com.,  92  Ky.  830,  17  SW  1019, 
13  KyL  614. 

La. — State  v.  Hauser,  112  La.  813, 
36    S    398. 

Md— Dick  V.  State,  107  Md.  11,  68 
A    576. 

Mich. — Peo.  V.  Sartori,  168  Mich. 
308,  134  NW  200;  Peo.  v.  Howard,  50 
Mich.    239,    15   NW  101. 

Minn. — State  v.  Jacobson,  130  Minn. 
347,  153  NW  845;  State  v.  James,  123 
Minn.  487,  144  NW  216. 

Miss.— Hunt  V.  State,  108  Miss. 
588,  67  S  57;  Pelder  v.  State.  lOS 
Miss.  580,  67  S  66:  Howell  v.  State, 
103  Miss.  620.  60  S  135;  Warfleld  v. 
State,  63  S  397;  Jones  v.  State.  91 
Miss.  868,  46  S  145;  Dennis  v.  State, 
91   Miss.   221.   44   S   825. 

Mo. — State  v.  Madison.  177  SW 
347;  State  v.  Bass.  251  Mo.  107,  157 
SW  782;  State  v.  Donnlngton.  246 
Mo.  343,  161  SW  976;  State  v.  Bld- 
strup.  237  Mo.  273.  140  SW  901; 
State  v.  Miller,  234  Mo.  588,  137  SW 
887:  State  v.  ,Mahan.  186  Mo.  112, 
39  SW  465;  State  v.  Dreher,  137  Mo. 
11,  88  SW  567:  State  v.  Alfrey,  124 
Mo.  893,  27  SW  1097;  State  v.  How- 
ell. 100   Mo.   628,   14   SW  4. 

N.  M. — State  v.  Graves,  21  N.  M. 
566,  157  P  160;  State  v.  Roybal,  20 
N.  M.  226,  147  P  917:  Terr.  v.  Oon- 
zales,  11  N.  M.  301.  68  P  926. 

N.  ,Y. — Peo.  v.  Trybus,  219  N.  Y. 
18.  lis  NE  588:  Peo.  v.  Becker,  216 
N.  Y.  126,  109  NE  127,  33  N.  Y.  Cr. 
93,  AnnCasl917A  600;  Peo.  v.  Farina. 
184  App.  Div.  110.  118  NYS  817;  Peo. 
v.  Halwlg.  41  Misc.  237,  84  NYS 
221 

dkl. — Loudenback  v.  Terr..  19  Okl. 
199,  91  P  1030.  14  AnnCas  988:  Hasel- 
wood  v.  Terr.,  17  Okl.  515.  87  P  470: 
Melerholts  v.  Terr..  14  Okl.  S5S.  78 
P  90;  Ellis  V.  Terr.,  13  Okl.  683,  76 
P  154;  Kennon  v.  Terr.,  6  Okl.  685. 
50  P  172;  Lancaster  v.  State,  13  Okl. 
Cr.  429,  164  P  1152;  Walde  v.  State, 
13    Okl.    Cr.    165,    162   P   1189;   White 
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but  on  K  question  of  law.'*  In  det«muning  whether 
the  evidenee  authorized  the  verdict  the  appellate 
eonrtean  consider  only  the  testimony  as  approved, 
and  cannot  consider  the  trial  court's  conclusion  that 
certain  evidence  not  in  the  record  established  a 
particular  fact.'* 

V.  state.  13  OH.  Cr.  7«.  162  P  232: 
Graham  t.  State,  12  Okl.  Cr.  84,  162 
P  138;  Foley  v.  State,  12  Okl.  Cr. 
IT,  151  F  486;  Sherman  v.  State, 
12  Okl.  Cr.  16,  161  P  486;  Loftin  v* 
State.  11  Okl.  Cr.  428,  147  P  606; 
Grant  v.  State,  11  Okl.  Cr.  421,  147 
P  S28;  Owens  v.  State,  11  Okl.  Cr. 
lis,  143  P  204;  Benson  v.  State,  10 
Okl.  Cr.  16.  133  P  271;  Ren  v.  State, 
»  Okl.  Cr.  671,  132  P  1181;  Wort- 
man  V.  State,  9  Okl.  Cr.  440,  132  P 
3S$;  Marston  v.  State,  9  Okl.  Cr. 
275,  131  P  716;  Foreman  v.  SUte,  8 
Okl.  Cr.  480.  12S  P  1101;  Green  v. 
State,  6  Okl.  Cr.  585,  120  P  667; 
Cummins  v.  State,  6  Okl.  Cr.  180,  117 
P  1099;  Bartino  v.  State,  4  Okl.  Cr. 
4«.  109  P  80;  Brown  v.  SUte,  3  Okl. 
Cr.  42,  104  P  78;  Bartelle  v.  U.  S., 
!  Okl.  Cr.  84,  100  P  45;  Alderman 
T.  Terr..  1  Okl.  Cr.  562,  98  P  1026; 
Hinsley  v.  U.  S.,  1  Okl.  Cr.  392,  98 
P  S«3. 

Or. — State  v.  Michellod,  62  Or.  271, 
124   P   263,    667 


Pa. — Com.   V.   Byers,   45  Pa.   Super. 

Philippine. — ^U.  S.  ▼.  Kanleon.  6 
Philippine  489. 

Porto  Rico. — Peo.  v.  Robles,  IS 
Porto  Rico  299;  Peo.  v.  Nev&rez,  10 
Porto  Rico  91;  Peo.  v.  Rom&n,  6 
Porto   Rico   8. 

S.  C— SUte  v.  Johnson.  74  S.  C. 
401.  54  SB  601;  SUte  v.  Shaw,  64  S. 
C.  6««.  43  SB  14,  92  AmSR  817,  60 
LRA  801;  State  V.  Foote.  68  S.  C. 
218.  36   SE   551. 

Tenn. — Stuart  v.  SUte.  1  Baxt.  178; 
Cochran  v.  State,  7  Humphr.  E44; 
Copeland  v.  SUte,  7  Humphr.  479; 
Bains  V.  SUte,  2  Humphr.  439. 
,  Tex.— Murphy  v.  State,  6S  Tex.  Cr. 
55.  143  8W  616;  Vails  v.  SUte.  59 
Tex.  Cr.  »40.  128  8W  1117;  Hen- 
4«rson  v.  State.  52  Tex.  Cr.  614.  107 
SW  820;  Bailey  v.  SUte,  (Cr.)  90 
SW  27;  Bozeman  v.  SUte,  34  Tex. 
Cr.  503.  31  SW  389. 
.Pteh.— State  v.  Chynoweth.  41  ruh 
J54.  126  P  802;  SUte  v.  Brown,  36 
Ptah  46.  102  P  641,  24  LRANS  545; 
State  ▼.  Endsley,  19  UUh  478,  67  P 
430. 

„Ta.— Read  v.   Com..   22   Gratt.    (63 
Va.)   924. 

Wash. — SUte  V.  Gamber,  69  Wash. 
5«.  124  P  210;  SUte  v.  Wappenstein, 
87  Wash.  502.  121  P  989;  State  v. 
Bailey,  67  Wash.  336,  121  P  821; 
State  v.  O'Hara,  17  Wash.  625,  50 
P  477,  988. 

„W.   Ya._state   v.    Zelsler,    40   W. 
Va.  593,    21    SB   768. 

Wis.— Rosscsynlala  v.  State,  125 
Wla  414.  104  NW  118, 

Alta.— Rex  v. .  Cnarke,  1  Alta.  L. 
Sob. 

M  OOBvlotioa  baaed  ob  perjiury. 
—A  conviction  will  be  reversed  where 
the  record  shows  It  Is  founded  solely 
on  perjured  testimony.  Smith  v. 
Rtate.  3  Okl.  Cr.  629,  108  P  418. 
S«e  aupra    S    2716. 

[bl  Xer*  nupidoa  or  ooajeetw* 
to  Insufficient  to  susUIn  a  verdict. 
P«>.  V.  Elmore,  167  Cal.  205,  138  P 
989;  Moulton  v.  State,  8  Qa.  A.  380, 
«»  .SE  J2;  Wilson  v.  State,  7  Ga.  A. 
MO.  66  SE  382;  State  v.  James,  123 
Minn.  487,  144  NW  216;  SUte  \.  Mll- 
Itr.  234  Mo.  588,  137  SW  887;  Bar- 
telle  V.  U.   8..   2   Okl.   Cr.   84,   100   P 

'  M  AuwIOB  or  vcajvdlo*  Indicat- 
es by  the  extreme  weakness  of  the 
evidence  will  require  a  reversal.  Peo. 
I  Brady,  272  111.  401,  112  NE  126; 
Peo.  v.  RIscbo.  262  111.  596.  105  NE 
I:  Peo.  V.  Bollk,  241  ni.  394,  89  NB 
lOO. 

_Ji)  Waakaeaa  of  aiTldeiioe  to- 
{•ttM  wttii  otliev  Kzonada.— (1) 
When  there  are  grounds  to  conclude 


that  a  jury  has  erred,  the  court,  on 
appeal,  will  look  for  errors  of  law 
Justifying  a  reversal.  Lawyer  v. 
SUte,  7  Okl.  Cr.  361,  123  P  850. 
(2)  Where  the  evidence  to  susUIn  a 
conviction  Is  of  such  weak  and  un- 
certain character  that  the  supreme 
court  cannot  say  that  the  jury  was 
not  misled  by  irrelevant  and  Incom- 
petent testimony  Introduced  or  was 
not  influenced  by  passion  or  preju- 
dice, a  new  trial  will  be  granted. 
Brown  v.  State,  8  Okl.  Cr.  42,  104  V 
78.  (3)  The  facts  that  the  Judge  had 
an  attack  of  inflammatory  rheuma- 
tism, rendering  It  necessary  to  carry 
him  In  and  out  during  the  trial,  and 
that  a'  son  of  one  of  the  Jurors  was 
injured,  were  held  likely  to  have  In- 
fluenced the  verdict  by  unduly  hast- 
ening it,  In  view  of  the  fact  that  the 
evidence  of  guilt  was  not  strong. 
Peo.  V.  York,  262  111.  620,  105  NE  35. 
(4)  A  conviction  of  an  odious  crime 
on  the  tottmony  of  two  offlcers  who 
claimed  to  have  surreptitiously  wit- 
nessed It,  but  who  did  not  attempt  to 
arrest  defendant  or  prevent  consum- 
mation of  the  crime,  was  reversed, 
where  wide  latitude  in  the  cross-ex- 
amination of  such  witnesses  had  not 
been  afforded  and  the  victim,  who 
was  apparently  In  league  with  the 
officers  to  the  extent  of  submitting 
to  the  offense  In  their  sight,  was  not 
produced  as  a  witness,  and  there  was 
a  sharp  conflict  In  the  evidence.  Peo. 
V.  Meyers,  113  App.  DIv.  409,  99  NTS 
308,   20  N.    T.  Cr.   271. 

[e]  Illegal  evldsnas. — A  finding  of 
a  Jury  based  on  Illegal  evidence  can- 
not be  austalned,  notwithsUnding 
Const,  art  VII  |  3,  as  amended,  pro- 
viding that  no  fact  tried  by  a  Jury 
shall  otherwise  be  examined  In  any 
court  unless  the  court  can  say  that 
there  Is  no  evidence  to  support  the 
verdict.  SUte  v.  Rader,  62  Or.  37, 
124  P  196. 

77.  Wilson  V.  SUte,  19  Ind.  A. 
389.    46    NB   1060. 

78.  Hicks  V.  SUte,  16  Ga.  A.  228, 
84   SE   837. 

79.  tJ.  S. — Breese  v.  U.  S..  203  Fed. 
824,  122  CCA  142   [aff  172  Fed.  761]. 

Ala. — Dean  v.  State.  154  Ala.  77,  45 
S  651;  Wilson  v.  State.  10  Ala.  A.  158. 
84  S  510;  Carson  v.  State.  6  Ala.  A. 
283,  69  S  719;  Carson  v.  SUte,  6 
Ala.  A.  280,  59  S  718;  Davidson  v. 
State,  5  Ala.  A.  106,  59  S  687. 

Conn. — State  v.  Bergeron,  88  Conn. 
208,   90  A   939. 

Ga.— Hicks  V.  State,  16  Ga.  A.  228, 
84  SE  837. 

La. — State  v.  Baurens.  117  La.  136, 
41  S  442. 

Mo— State  v.  Rowe,  211  Mo.  88. 
196   SW   7. 

N.  H— State  v.  Wren.  77  N.  H.  361, 
92  A  170. 

N.  M. — State  v.  Frasler,  17  N.  M. 
536,  131  P  502;  State  v.  Baker,  17 
N.  M.  479,  131  P  489;  Terr.  v.  Sals, 
15   N.    M.    171,    103   P   980. 

N.  T.— Peo.  V.  John  W.  WIlllamH. 
Inc.,  172  App.  Dlv.  68,  158  NTS  245. 

Or. — SUte  V.  Toung,  74  Or.  399, 
146  P  647. 

S.  C. — State  V.  Bdens,  88  S.  C.  802, 
70   SE  609. 

Tex— Salinas  v.  State,  66  Tex.  Cr. 
18,    142    SW   908. 

And  see  supra  }(  3676-3578.  3580, 
3582,  3587,  3589. 

[a]  ZUnatratiOBS, — (1)  The  trial 
court's  refusal  to  grant  a  motion  di- 
recting one  who  had  refused  to  obey 
a  subpnena  duces  tecum  to  produce 
the  clothes  mentioned  therein,  where 
the  evidence  as  to  his  possession 
thereof  was  conflicting,  was  not  re- 
viewable. Robblns  v.  State,  13  Ala. 
A.  167,  69  S  297.  (2)  Assignments 
of   error   on    the   court's   failure   to 


Findiaga  by  the  txial  court  have  the  force  and  ef- 
fect of  a  verdict  and  are  governed  by  the  same  prin- 
ciples concerning  review:^'  So,  where  the  case  is 
tried  by  the  court,  the  rules  as  to  review  are  the 
same  as  though  there  had  been  a  jury.*"  This 
principle  has  been  held  to  be  unaffected  by  statu- 

charge  as  to  cerutn  Issues  will  not 
be  considered,  where  the  court  In  ef- 
fect found  that  there  was  no  evidence 
or  request  calling  for  such  instruc- 
tions, even  though  the  evidence  is  in 
the  record  on  appeal.  SUte  v.  Wake- 
field,  88  Conn.    164,   90  A  230. 

[b]  Oa  certioratL — ^Where  the 
evidence  as  set  forth  in  the  answer 
to  a  writ  of  certiorari,  although 
weak,  la  sufficient  to  support  the 
finding,  and  the  only  error  asatgrned 
is  that  such  finding  was  not  sup- 
ported by  the  evidence,  the  court  of 
appeal  will  not  Interfere  with  tM 
Judgment  overruling  the  certiorari. 
Carter  v.  SUte.  3  Ga.  A.  476,  60  SB 
123. 

[c]  Advisory  power  of  oovrt. — 
Under  Rev.  Codes  i  7877.  providing 
that.  If  the  court  deems  the  evidence 
insufficient  to  convict  it  must  advise 
the  Jury  to  acquit,  the  discretionary 
action  of  trial  court  In  so  advising 
the  Jury  is  not  subject  to  review. 
State  v.  Murphy,  29  Ida.'  42.  156  P 
908. 

[d]  Denmrrar  to  evldanos^ — ^Where 
a  Judge  overrules  a  demurrer  to  the 
evidence  in  a  criminal  case  and  ren- 
ders Judgment  on  the  merits,  finding 
accused  guilty  and  sentencing  him, 
the  supreme  court,  on  appeal,  cannot 
decide  whether  the  Judgment  and 
sentence  were  sustained  by  the  law 
and  the  evidence,  but  Its  Jurisdiction 
is  confined  to  questions  of  law.  SUte 
V.  Maloney,   115   La.   498,  39   S  539. 

[e]  Vnsntlioilsed  flBdiiwa. — ^Where 
special  findings  of  facts  by  the  court 
In  criminal  cases  are  unauthorized 
they  are  of  no  effect  on  appeal.  Dean 
V.   State,   154   Ala.   77,   46   S  651. 

[f]  Fartlonlar  Inferior  oonrta.— 
(1)  Where  there  was  some  evidence 
to  support  the  findings  of  the  re- 
corder of  a  city  In  a  prosecution  for 
violation  of  an  ordinance,  the  appel- 
late court  will  not  disturb  the  Judg- 
ment of  the  superior  court  In  refus- 
ing to  sanction  the  petition  for  cer- 
tiorari. Davis  V.  Atlanta.  13  Ga.  A. 
671,  79  SB  747.  (2)  Where  there 
was  evidence,  although  slight,  from 
which  a  mayor  could  legally  Infer 
that  beer  sold  by  defendant  was  In- 
toxicating and  there  was  no  denial 
by  defendant  or  his  wltnesaes,  the 
refusal  of  the  Judge  of  the  superior 
court  to  sanction  certiorari  was  not 
error.  Conley  v.  Jackson,  17  Oa.  A. 
805,  88  SE  689.  (3)  Where  the 
evidence  before  the  mayor  authorized 
a  finding  that  defendant  had  violated 
an  ordinance  forbidding  the  illegal 
sale  of  liquor,  It  was  not  error  for 
the  Judge  of  the  superior  court  to 
refuse  to  set  aside  the  Judgment  of 
conviction  on  certiorari.  Greer  v. 
Jackson,  127  Oa.  47,  66  SE  73.  (4) 
A  conviction  will  not  be  set  aside  be- 
cause the  mayor.  In  rendering  Judg- 
ment, expressed  some  doubt  as  to  the 
guilt  of  accused.  Ward  v.  Jackson, 
12  Ga.  A.  481,  77  SE  849.  (5)  Under 
a  writ  of  certiorari  to  review  a  con- 
viction for  violation  of  a  city  ordi- 
nance, the  Judgment  will  not  be  re- 
viewed on  the  ground  of  the  insuffi- 
ciency of  the  evidence.  SUte  v.  Hall, 
107  La.  764,  31  S  1002.  (6)  The 
Jurisdiction  of  the  supreme  court  In- 
cludes the  facts  as  well  as  the  law 
In  appeals  from  the  Imposition  of  a 
fine  or  penalty  by  a  municipal  court. 
If  the  constitutionality  or  legality"  of 
the  fine  or  penalty  has  been  In  con- 
testation In  that  court.  SUte  v.  Hol- 
llngsworth,  137  La.  478,  68  S  834; 
Monroe  v.  Cain,  Mann.  Unrep.  Caa. 
(La.)    283. 

80u  U.  S.— Frank  v.  U.  S.,  192 
Fed.    864.    113    CCA    188. 

Ala. — Scruggs  v.  State,  165  Ala. 
121,  51  S  302;  Thomas  v.   State.  155 
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tory  denial  of  the  usual  presumption  in  favor  of  the 
findings  of  a  primary  tribunal.^^  But  -where  the  ease 
is  submitted  on  an  agreed  statement  of  facts  the 
sufficiency  of  the  facts  to  sustain  the  judgment  may 
be  reviewed.*^  The  same  is  sometimes  held  where 
the  evidence  is  entirely  written**  or  entirely  free 
from  conflict."*  On  the  other  hand,  it  is  held  that 
in  the  consideration  of  an  appeal  from  an  order 
made  upon  affidavits,  involving  the  decision  of  a 
question  of  fact,  the  appellate  court  is  bound  by 
the  same  rule  that  controls  it  where  oral  testimony 
is  presented  for  review;  that  if  there  is  any  con- 
flict in  the  affidavits  those  in  favor  of  the  pre- 
vailing party  must  be  taken  as  true  and  the  facts 

Ala.  126,  46  S  771;  Mayhall  v.  State, 

146  Ala.   124,   41   S   290;  Wltherspoon 

V.     State,     143    Ala.     65,     39     S     356; 

Felbelman  v.  State,  130  Ala.  122,  30  S 

3S4:    Wright   v.    State,    129    Ala.    123. 

29  S  864;  Du  Bose  v.  State,  126  Ala. 

81,   28  S  656;   Boyd  v.   State,   88  Ala. 

169,   7  S  268,   16  AmSR  31;  Knowles 

V.    State,    80   Ala.    9;   Wren    v.    State, 

70  Ala.  1;  Cawthorn  v.  State,  63  Ala. 

1B7;    Robinson    v.    State;    (A.)    72    S 

692;     Wilson     v.     State.     10    Ala.    A. 

168,  64  S  610;  Davidson  v.  State,  6 
Ala.  A.  106,  59  S  687:  Stokes  y. 
State,  6  Ala.  A.  159,  59  S  310. 

Oa.— Hicks  v.  State,  16  Ga.  A. 
228,  84  SB  837;  Ooraans  v.  SUte,  14 
Oa.  A.  822,  82  SB  357;  Boynton  v. 
State.  11  Oa.  A.  268,  75  SE  9;  Ra- 
hUly  V.  Savannah,  8  Ga.  A.  530,  89  SE 
918;  Rosenblatt  v.  State,  2  Ga.  A. 
tf49,  68  SE  1107;  Ledbetter  v.  State, 
2    Oa.    A.    631,    68    SE    1106. 

111.— Peo.  V.  Burke,  152  111.  A.  105. 
Iowa. — State  v.  Ozlas,  136  Iowa  176. 
113  NW  761;  State  v.  Boynton,  76 
Iowa  763,  38  NW  606. 
'  Kan. — Oswego  v.  Belt,  16  Kan.  480. 
Ky. — Com.  v.  Calloway,  171  Ky. 
621.  188  SW  628;  Klyman  y. 
Com.,  30  SW  658;  Engle  v.  Com.,  7 
KyL,  830. 

La.— State  v.  Holllngsworth,  187 
La.  488,  68  S  837;  State  v.  Hdllings- 
worth.  137  La.  487.  68  S  837;  State 
v.    Hollingsworth,    137    La.    478,    68   S 

Md. — ^Weeks  v.  State,  126  Md.  223, 
94  A  774. 

Mass. — Com.  y.  Gill,   14  Gray  400. 

Mo.— State  v.  Willis,  128  Mo.  A. 
214,  106  SW  684;  State  v.  Coleman, 
108  Mo.  A.   421,  83  SW  1096. 

N.  C— State  v.  Bailey,  162  N.  C. 
683,   77    SE  701. 

Okl.— Cowden  y.  State,  6  Okl.  Cr. 
71,    113   P   202. 

Or.— Sta'.e  v.  Toung,  74  Or.  899, 
145   P  647. 

Porto  Ricb. — Peo.  v.  Sutton,  17 
Porto  Rico  327;  Peo.  y.  Miranda,  16 
Porto  Rico   242. 

S.  C. — State  V.  Edens,  88  3.  C.  302, 

70  SE    609. 
Tex. — Vincent    y.    State,     72     Tex. 

Cr.  193.  162  SW  840;  Nagle  v.  St.iie, 

71  Tex.  Cr.  255,  158  SW  530;  Payne 
y.  State,  66  Tex.  Cr.  296,  14?  SW 
171;  Salinas  v.  State,  65  Tex.  "Cr.  18, 
142  SW  908;  Hooper  y.  State,  62  Tex. 
Cr.  105,  136  SW  790;  Klrby  v.  State, 
61  Tex.  Cr.  1,  133  SW  682;  Buzan 
v.  State,  69  Tex.  Cr.  213,  128  SW  388; 
Irish  v.  State,  (Cr.)  89  SW  975: 
Bell  y.  State,  18  Tex.  A.  63,  61  AmR 

W.  Va.— State  y.  Decker,  76  W.  Va. 
565,  84  SE  376. 

B.  C— Rex  v.  Deakln,  17  B.  C.  13, 
2   DomLR    282. 

[a]  In  West  TlrglBU. — On  a  writ 
of  error  to  a  conviction  rendered  on 
a  trial  without  a  Jury  the  supreme 
court  will  consider  the  case  as  if  on 
demurrer  to  the  evidence,  regarding 
plaintiff  in  error  as  the  demurrant. 
State  v.  Decker,  75  W.  Va.  565.  84 
SE   376. 

[b]  In  Ktntnekj. — ^Where  the 
trial  Judge  certlfles  his  conclusions 
on  the  facts,  the  appellate  court  need 


stated  therein  must  be  considered  as  established.** 
The  appellate  court  will  not  interfere  with  a  finding 
of  law  which  is  correct  when  applied  to  any  theory 
of  the  evidence  considered  by  the  trial  judge;** 
but  if  the  judgment  when  so  applied  is  erroneous 
the  appellate  court  may  review  and  correct 
it.*' 

[$  3594]  b.  Conflicting  Evidence.  Ordinarily 
it  is  not  the  province  of  the  appellate  court  to  de- 
termine the  credibility  of  conflicting  evidence.'*  The 
presumption  is  in  favor  of  the  verdict,  and  the  ap- 
pellate court  will  not  interfere  when  the  evidence 
is  conflicting  if  there  is  material  evidence  tending 
to  support  the  verdict,*'  although  it  may  differ  from 


not  accept  such  conclusions  as  cor- 
rect, unless  warranted  by  the  record. 
Hosklns  v.  Com.,  162  Ky.  805,  154  SW 
919. 

[c]  b  th*  FhillpplnM  (l)-a  con- 
viction on  a  trial  to  the  court  will 
be  reversed  where  the  evidence  leaves 
a  reasonable  doubt  of  guilt.  U.  S. 
V.  Baua,  27  Philippine  103.  (2)  Con- 
viction of  one  degree  of  an  offense 
will  not  bar  conviction  on  appeal  of 
a  higher  degree  if  information  and 
proof  80  warrant.  XJ.  S.  y.  Clemente, 
24  Philippine  178. 

81.  York  V.  State,  164  Ala.  60,  45 
S  893;  MlUner  v.  State,  150  Ala.  95, 
43  S  194;  Holmes  v.  State,  (Ala.) 
39  S  569;  Mulligan  v.  State.  (Ala.  A.) 
72  S  761;  Ross  v.  State,  (Ala.  A.)  72 
S    759;    Robinson   V.    State,    (Ala.  A.) 

72  S  592;  Danal  y.  State,  14  Ala.  A. 
97,    71   S   976. 

S3.  U.  S. — Blair  v.  U.  S.,  241  Fed. 
217,  164  CCA  137  frev  228  Fed.  77]; 
Frank  y.  U.  S.,  192  Fed.  864.  113 
CCA  188 

Ala. — Bradford  y.  State,  147  Ala. 
118,  41  S  1024. 

Kan. — Olathe  v.  Adams,  15  Kan. 
391;  State  v.  Sullivan,  14  Kan.  170. 

,Md. — Davidson  y.  State,  77  Md. 
388.  26  A  416. 

N.  C— State  v.  Smith.  76  N.  C.  141. 

Tex.— Sewell  v.  State,  16  Tex.  A. 
66. 

83.  Fltzpatrlck  v,  Peo.,  36  Colo. 
311,  86  P  660. 

84.  Ryan  y.  Birmingham,  160  Ala. 
261.   49   S    749. 

85.  Peo.  v.  Western  Meat  Co.,  13 
Cal.   A.    539,    110    P    338. 

„*S%,  ?/"""  ■'■  State,  12  Ga.  A.  616, 
77  SE  1080. 

,-*2%,  9,'""'''"  '^-  St**®"  12  Oa.  A.  816, 

77  SE  1080. 

88.  Ark.— TIner  v.  State,  109  Ark. 
138,    158   SW  1087. 

Cal. — Peo.  v.  Coutcure.  171  Cal.  43. 
161  P  659;  Peo.  y.  Rader,  24  Cal. 
A.  477.  141  P  968. 

p-    C— Pflefler   y.    U.    S.,   81   App. 

Pla. — Graham  v.  State,  72  Fla.  510. 

73  S    694. 

o.^^vrr^oSfS*""  V.  State,  14  Ga.  A. 
822,    82    SE   367. 

„,  ^A*--"~S^t6  ^-  I^'vy.  a  Ida.  483.  76 
P  227. 

„I,"4T-H*y  *•  State,  178  Ind.  478.  98 
NE  712,  AnnCasl916C  186;  Cheek  y. 
State,  171  Ind.  98,  85  NE  779;  Mason 
v.  State,  171  Ind.  78,  86  NE  776,  16 
AnnCas  1212. 

Iowa. — State  y.  Walters.  178  Iowa 
1108,    160   NW  821. 

Kan. — State  y.  Stewart,  86  Kan. 
404,    116   P   489. 

Ky. — Chaney  v.  Com.,  149  Kv.  464, 
149  SW  923;  Kentucky,  Dlstiilerles, 
etc..  Co.  v.  Com..  73  SW  746,  24  KyL 
2154. 

Md.— Esterllne  v.  State,  106  Md. 
629.   67  A   269. 

Mo. — State  v.  Hert,  89  Mo.  690.  1 
SW  830. 

Nebr. — Harris  v.  State,  80  Nebr. 
195.    114    NW   168. 

Oh. — Hoover  v.  State,  91  Oh.  St.  41, 
109  NE  626. 

__I>hilippine.— U.  S.  y.  Melad,  27 
Philippine   488. 


Porto  Rico. — Peo.  v.  Nevarez,  10 
Porto    Rico    91. 

Tex. — Rogers  y.  State,  69  Tex.  Cr. 
90,  163  SW  860;  Hughes  v.  State, 
62  Tex.  Cr.  288,  136  SW  1068;  Dulln 
V.  State,  60  Tex.  Cr.  376,  131  SW 
1106;  Kirk  y.  State,  60  Tex.  Cr.  172, 
131  SW  414;  Jarrett  v.  State,  56 
Tex.  Cr.  550,  117  SW  833;  MoElroy 
v.  State,  53  Tex.  Cr.  57,  111  SW  948. 

Wash. — State  v.  Gray,  61  Wash. 
549,  112  P  641;  State  v.  Cottrell,  56 
Wash.  543,  106  P  179. 

89.  U.  S.— Knoell  v.  U.  S.,  239  Fed. 
16,  152  CCA  66  [aff  230  Fed.  609  (app 
dism  38  set  316,  62  L.  ed.  411)]; 
Towe  v.  U.  S.,  238  Fed.  567,  161  (XIA 
493;  Weeks  v.  U.  S.,  224  Fed.  69. 
139  CCA  631:  Weeks  v.  U.  S.,  224 
Fed.  64,  139  CCA  626  [aff  246  U.  S. 
6l8.  38  set  219.  62  L.  ed.  250]; 
Morse  v.  U.  S.,  174  Fed.  539,  98  CCA 
32L,  20  AnnCas  938  [certiorari  den 
215  U.  S.  605,  30  SCt  406.  54  L.  cd. 
346];  Van  Schalck  y.  V.  S.,  169  Fed. 
847,  87  CCA  27,  14  AnnOs  456; 
Lear  v.  U.  S.,  147  Fed.  349,  77  CCA 
527 

Ala. — Roberson  v.   State,   162   Ala..  ' 
30,   60   S   346;   Brooks  v.   Stati,    (A.) 
74    S    86.         \ 

Ariz. — Gardner  y.  State,  15  Ariz. 
303,  139  P  474;  Losano  v.  State.  15 
Ariz.  116,  136  P  864;  Young  Chunff 
V.  State,  15  Ariz.  79.  136  P  631; 
Ochoa  v.  Terr.,  14  Ariz.  427,  130  P 
610;  Dean  v.  Terr.,  12  Ariz.  189, 
100  P  464;  Quong  Tu  v.  Terr..  12  Aria. 
183,  100  P  462;  Jaime  v.  Terr.,  11 
Ariz.  5,  94  P  1092;  Anderson  y.  Terr.. 
6  Ariz.  185.  56  P  717;  Hackett  v. 
Terr.,    6    Ariz.    261,    62    P    858. 

Ark. — Llnville  v.  State,  129  Ark. 
36,.  196  SW  382;  Bollln  v.  State.  127 
Ark.  271,  192  SW  196;  Hall  v.  State. 
126  Ark.  263,  188  SW  801:  Simmons 
v.  State,  124  Ark.  566,  187  SW  646: 
Rose  v.  State,  122  Ark.  509,  184  SW 
60;  Seibert  v.  State.  121  Ark.  258. 
180  SW  990;  Johnson  v.  State,  119 
Ark.  124,  177  SW  428;  Cureton  v. 
State,  174  SW  810;  Duncan  v.  State, 
110  Ark.  523,  162  SW  573;  TIner  v. 
State.  109  Ark.  138.  158  SW  1087; 
Jackson  v.  State,  108  Ark.  426,  158 
SW  138;  Alexander  v.  State.  103  Ark. 
605,  147  SW  477;  Quertermous  v. 
State,  95  Ark.  48,  127  SW  951;  Bell 
v.  State,  93  Ark.  600,  125  SW  1020; 
Smith  v.  State,  90  Ark.  435,  119  SW 
656;  Hamby  v.  State,  72  Ark.  623, 
83    SW    322 

Cal. — Peo'.  v.  Coutcure,  171  Cal.  4S, 
151  P  659;  Peo.  v.  Loomis,  170 
Cal.  347,  149  P  581;  Peo.  v.  Stemscn. 
153  Cal.  387,  95  P  863;  Peo.  v. 
Ryan,  152  Cal.  364,  92  P  853;  Peo.  v. 
Clark,  151  Cal.  200.  90  P  649:  Peo. 
v.  Glover,  141  Cal.  233.  74  P  745; 
Peo.  V.  Boren,  139  Cal.  210,  72  P  899; 
Peo.  y.  Brown.  130  Cal.  591,  62  P 
1072;  Peo.  y.  Emerson,  130  (^1.  562, 
62  P  1069;  Peo.  v.  Soap,  127  Cal. 
408.  59  P  771;  Peo.  v.  Lewis,  124  " 
Cal.  651.  67  P  470,  45  LRA  783; 
Peo.  v.  Lon  Ycck,  128  Cal.  246,  66  P 
984;  Peo.  v.  Chun  Heong,  86  Cal.  329. 
24  P  1021;  Peo.  v.  Maschlni,  33  Cal. 
A.  424,  166  P  546;  Peo.  v.  Yip  Sing. 
33  C^l.  A.  236.  164  P  806;  Peo.  V. 
Benjamin,   32  Cal.  A.   449.  163  P  236- 
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Peo.  V.  Matson.  SO  Gal.  A.  MS,  1S8 
P  335:  Peo.  V.  Chober.  29  Cal.  A. 
627.  1S7  P  S33:  Peo.  v.  Stephens,  29 
Cal.  A.  616,  1S7  P  670,  67S:  Peo.  y. 
Ab  Leo,  28  Cal.  A.  164,  151  P  748; 
Peo.  V.  Clapp,  26  Cal.  A.  523.  147  P 
469;  Peo.  v.  Touts,  26  Cal.  A.  440, 
147  P  222;  Peo.  v.  Valenzuela,  26 
Cal.  A.  418,  147  P  97;  Peo.  v.-'^Peery, 
26  Cal.  A  143,  146  P  44;  Peo.  v. 
Amadio,  25  Cal.  A.  729,  145  P  151; 
Peo.  V.  f^ddards,  25  Cal.  A.  660,  145 
P  173;  Peo.  v.  Vukojevich,  25  Cal. 
A.  459.  143  P  1058;  Peo.  v.  Harden, 
24  Cal.  A.  682,  141  P  1076;  Peo.  v. 
Burke,  18  Cal.  A-.  72,  122  P  435; 
Peo.  V.  Romero,  17  Cal.  A.  680,  121 
P  698;  Peo.  V.  Barnnovlch,  16  Cal. 
A.  427,  117  P  672;  Peo.  v.  Shlmonaka. 

16  Cal.  A.  117.  116  P  327;  Peo.  v. 
Bartley,  12  CaL  A.  773,  108  P  868: 
Peo.  ▼.  Sacramento  Butchers'  Pro- 
tective Assoc.  12  Cal.  A.  471,  107  P 
712;  Peo.  v.  Hatezuskl.  11  Cal.  A. 
465.  105  P  426;  Peo.  v.  Mar  Gin  Suie, 
11  Cal.  A.  42,  103  P  951;  Peo.  v. 
RuBso,  8  Cal.  A.  636,  97  F  700;  Peo. 
V.  Cain.  7  Cal.  A.  163,  93  P  1037; 
Peo.  V.  Gonzales,  6  Cal.  A.  256,  91 
P  1013;  Peo.  v.  Bowers,  1  Cal.  A.  601, 
82  P  553;  Peo.  v.  Hill.  1  Cal.  A. 
414,    82    P    398. 

Oana]  Zone. — Canal  Zone  v.  Peter- 
son, 2  Canal  Zone^84;  Canal  Zone  v. 
Lough,  2  Canal  Zone  74. 

Colo.->-Tasliima  v.  Peo.,  68  Colo.  98, 
144  P  200;  PotyralskI  v.  Peo.,  53 
Colo.  831,  124  P  742;  Auatnus  v.  Peo., 
47  Colo.  167,  107  P  204,  19  AnnCas 
491;  Smith  v.  Peo.,  39  Colo.  202,  88 
P  1072;  Mow  ▼.  Peo.,  31  Colo.  351, 
72  P  1069:  Olano  v.  Peo.,  30  Colo. 
20.  69  P  604. 

Conn. — State  v.  Alderman,  83  Conn. 
697,  78  A  831;  State  ▼.  Laudano,  74 
Conn.  638,  61  A  860. 

Del. — State  v.  BrelawsM,  26  Del. 
416,    84    A    960. 

D.  C. — ^Pfleffer  v.  U.  8..  81  App. 
109. 

Fla. — Herndon  v.  State,  74  S  611; 
Thomas  v.  State,  74  S  1;  Pelham  v. 
State.  70  Fla.  296,  70^  87;  Wllliama 
V.  Stale,  68  Fla.  88,  66  S  424;  Mc- 
Clellan  v.  State,  6«  Fla.  216,  68  S 
419:  Smith  V.  State.  66  Fla.  135,  63 
8  138;  Mayo  v.  State,  64  Fla.  96,  59 
S  861;  Posey  v.  State,  58  Fla.  92,  50 
S  530;  Adams  v.  State,  66  Fla.  1,  48 
a  219;  Strobhar  v.  SUte,  56  Fla. 
167,  47  S  4;  Spires  v.  State,  50 
Fla.  )21,  39  S  181,  7  AnnCas  214; 
Dickens  v.  State,  60  Fla.  17.  38  S 
909;  HcNish  v.  State,  47  Fla.  69, 
36  S  176;  Teal  v.  State,  43  FJa.  680, 
31  S  282;  MaKill  V.  State,  42  Fla. 
197.  28  S  56;  BrownInK  v.  State.  41 
Fla.  271,  26  S  639:  Revels  v.  State. 
33    Fla.    308,    14    S    821. 

Oa. — ^Williams  v.  State.  123  Ga.  638, 
51  SE  677;  Owen  v.  State,  122  Ga. 
174,  60  SB  64:  Graham  v.  State,  121 
Ga.  590,  49  SB  678;  May  v.  State. 
120  Oa.  497.  48  SB  153;  Ware  v. 
State,  118  Ga.  762.  46  SB  615;  Snead 
V.  State.  117  Ga.  262.  43  SE  695; 
Patton  v.  State,  117  Ga.  230,  43  SE 
533;  Thomas  v.  State,  116  Ga.  236.  41 
SE  578:  Carroll  y.  State,  US  Ga.  720, 
39  SE  285;  Connally  v.  State,  112  Ga. 
196.  37  SE  379;  Ledhetter  v.  State, 
97  Ga.  190,  23  SE  823;  Sutherland 
V.  State,  86-^  Ga.  515,  12  SB  926; 
Turner  v.  State,  18  Ga.  A.  653,  90 
SE  225;  Gatlin  v.  State,  18  Ga.  A. 
278,    89    SE    381;    WIlHams    v.    State, 

17  Ga.  A.  820,  88  SE  714;  Harris  V. 
State.  17  'Ga.  A.  723.  88  SB  121; 
Mosley  v.  State.  16  Ga.  A.  573,  85  SE 
678;  Parsons  y.  State,  16  Ga.  A. 
296.  85  SE  261;  Mitchell  v.  State,  16 
Ga.  A.  803.  84  SE  205;  Butts  v. 
State.  16  Ga.  A.  435.  83  SE  6S1; 
Kent  V.  State.  15  Ga.  A.  182,  82  SE 
802;  Powell  v.  State,  14  Ga.  A.  425, 
SI  SE  264;  Wilson  v.  State,  13  Ga.  A. 
660,  79  SE  767;  Miller  v.  State,  9 
Ga.  A.  170,  70  SE  891;  Green  v. 
State,  8  Ga.  A.  574,  70  SE  26:  Cottle 
T.  State,  7'Oa.  A.  837,  66  SE  809; 
Greer  v.  State,  t,  Ga.  A.  786,  65  SE 
802;  Wright  v.  State,  6  Ga.  A.  177. 
62  SE  712;  Roberaon  v.  State,  4  Ga. 
A.  833.  62  SE  539;  Laster  v.  State, 
i  Go.    A.    804,    62    SB    508;    Pyles    v. 


State,    3   Ga.   A.    29,    59    SE   193. 

Ida.— State  v.  Curtis,  30  Ida.  637, 
166  P  999;  SUte  v.  Steen,  29  Ida.  337, 
168  P  499;  State  v.  Mox  Mox,  28  Ida. 
176,  152  P  802;  SUte  V.  Boudard, 
27  Ida.  500,  149  P  464;  State  v. 
Hopkins,  26  Ida.  741.  146  P  1095; 
State  V.  Downing,  23  Ida.  640,  130  P 
461;  State  v.  Silva,  21  Ida.  247,  120 
P  836;  State  v.  Cook,  13  Ida.  46,  88 
P  240;  SUte  V.  Bond,  12  Ida.  424, 
86  P  43;  State  v.  Levy.  9  Ida.  483, 
76  P  227;  State  v.  Rathbone,  8  Ida. 
161,    67    P    186. 

111.— Peo.  v.  Thomas,  272  111.  658, 
112  NE  354:  Peo.  v.  Brady.  272  111. 
401,  112  NE  126;  Peo.  v.  Hohimer, 
871  III.  615,  111  NE  599;  Peo.  v.  Ro- 
sanskl,  268  111.  607,  109  NE  711; 
Peo.  y.  Hansen.  263  III.-  44,  104  NB 
1069;  Peo.  v.  McCann,  247  111.  130,  93 
NB  100,  80  AnnCas  496-  Peo.  v.  Ja- 
cobs, 243  111.  580,  90  NB  1098;  Peo. 
v.  Nail,  242  111.  284,  89  NE  1012; 
Peo.  v.  Williams,  240  111.  633,  88  NB 
1063:  Peo.  v.  Lutsow,  240  lU.  618,  88 
NE  1049;  Peo.  v.  Deluce,  237  111.  541, 
86  NE  1080;  Peo.  v.  Feinberg,  237  111. 
348,  86  NE  584;  Peo.  v.  Nylin,  236 
III.  19.  86  NE  166  [all  139  III.  A. 
500];  Peo.  v.  Horchler,  281  HI.  666, 
83  NE  428;  McCracken  v.  Peo.,  209 
111.  215,  70  NE  749;  Hiner  v.  Peo.,  34 
111.  297;  Bolton  v.  Lewis,  194  111.  A. 
71;  Peo.  V.  Mullen,  179  111.  A.  262; 
Peo.  V.  Cunningham,  161  111.  A.  50; 
O'Donnell  v.  Peo..  110  HI.  A.  860  (aff 
sub  nom.  Gallagher  v.  Peo.,  211  111. 
158,   71  NE  8421. 

Ind. — Brown  v.  State,  184  Ind.  264, 
108  NB  861,  111  NE  8;  Applegate  y. 
State,  182  Ind.  266,  106  NE  370; 
Palk  V.  State,  18?  Invl.  317,  106  NB 
854;  Kendall  y.  SUte,  183  Ind.  168, 
105  NE  899;  Weigand  v.  State,  178 
Ind.  623,  99  NB  999;  Rigrish  v.  State, 
178  Ind.  470,  99  NE  786;  Luther  V. 
State,  177  Ind.  619,  98  NE  640;  Bren- 
neman  v.  State,  1'75  Ind.  522,  93  NE 
997;  Craig  v.  State,  171  Ind.  317,  86 
NE  397;  Williams  v.  State,  170  Ind. 
630,  86  NB  113:  Cheek  v.  State,  170 
Ind.  98,  85  NB  779;  Sanderson  v. 
State.  169  Ind.  301,  82  NE  525;  Wil- 
liams V.  State,  166  Ind.  472,  75  NE 
875,  2  LRANS  248;  Shular  v.  State, 
160  Ind.  300,  66  NE  746;  Rosenbarger 
V.  State,  154  Ind.  426,  66  NB  914; 
Blume  V.  State,  164  Ind.  843,  66  NE 
771;  Smith  v.  SUte,  154  Ind.  107,  56 
NE  19;  Lane  v.  State,  151  Ind.  611, 
51  NB  1066;  Madden  v.  State,  148  Ind. 
183,  47  NE  220;  Robb  v.  State,  144 
Ind.  669,  43  NE  642;  Coryell  v.  State, 
130  Ind.  61,  29  NB  369;  Long  v.  State, 
95  Ind.  481;  Carey  v.  State,  83  Ind. 
597;  Weaver  v.  State,  83  Ind.  289; 
Darr  y.  State,  82  Ind.  11;  Jones  v. 
State,  74  Ind.  249;  McNulty  v.  State, 
40  Ind.  A.  113,  81  NE  109;  Huffman  v. 
State,  21  Ind.  A.  449.  52  NE  713,  69 
AmSR  368;  Lay  v.  State,  12  Ind.  A. 
362,  39  NE  768 ;  Haase  v.  SUte,  8 
Ind.   A.    488.    36   NE   64. 

Ind.  T.— Mickle  v.  U.  S.,  6  Ind.  T. 
657,  98  SW  349;  McCoy  v.  U.  S.,  6 
Ind.  T.   415,  98  SW   144. 

Iowa. — Ford  v.  Dllley,  174  Iowa 
243,  156  NW  513;  State  y.  Smlthart. 
139  NW  914;  State  y.  Mofflt.  165 
Iowa  702,  136  NW  908;  State  v. 
Thomas,  151  Iowa  572,  132  NW  51; 
State  v.  Flood,  148  Iowa  146,  127  NW 
48;  State  v.  Pell,  140  Iowa  655,  119 
NW  154;  State  v.  Hanlin,  134  Iowa 
493,  110  NW  162;  State  v.  McClaln. 
130  Iowa  73,  106  NW  376;  State  v. 
Mulholland.  105  NW  111;  State  v. 
Motto,  98  NW  600;  State  y.  Bangh- 
man.  111  Iowa  71,  82  NW  462:  State 
V.  Lauderbeck,  96  Iowa  268,  85  NW 
158.  • 

Kan.— State  v.  Storm,  74  Kan.  869, 
86  P  145;  State  V.  Ryan,  71  Kan. 
852,  80  F  688;  SUte  V.  Barr,  64  Kan. 
230,  38  P  289;  State  v.  Kyne,  10  Kan. 
A.  277,  62  P  728;  SUte  v.  Fox,  (A.) 
62  P  727. 

Ky. — Cavanaugh  y.  Com.,  172  Ky. 
799,  190  SW  123;  Logan  v.  Com.,  171 
Ky.  570.  188  SW  678;  Elmendorf  v. 
Com.,  171  Ky.  410,  188  SW  483; 
Polley  v.  Com.,  171  Ky.  307,  188  SW 
409;  Knight  v.  Com.,  170  Ky.  763,  186 


SW  C67;  Hendrlckaon  v.  Com..  M6 
Ky.  666,  177  SW  438;  May  v.  Com., 
164  Ky.  109,  174  SW  17;  Franks  y. 
Com..  163  Ky.  96,  173  SW  327;  Eada 
y.  Com.,  162  Ky.  89,  172  SW  104; 
Jones  v.  Com.,  168  Ky.  533,  166  SW 
673;  Conners  v.  Com.,  152  Ky.  67, 
163  SW  16;  Hendrickson  v.  Com.,  146 
Ky.  742,  143  SW  433;  Salisbury  y. 
Com.,  146  Ky.  730,  143  SW  371;  Hooc« 
v.  Hooge,  142  Ky.  439,  134  SW  476; 
Cecil   V.   Com.,    140   Ky.    717,    181   SW 

781,  AnnCa8l912B  601;  Wilson  y.  ' 
Com.,  140  Ky.  1,  130  SW  794;  Smith 
V.  Com.,  127  SW  790;  Ferrell  v.  Com..' 
127  SW  162;  Oldham  v.  Com.,  ISO 
Ky.  789,  125  SW  242;  Wilson  v.  Com, 
121  SW  430;  Page  v.  Com.,  119  SW 
750;  Rlsner  v.  Com.,  133  Ky.  11,  117 
SW  318;  Jenkins  v.  Com.,  .118  SW 
846;  Miller  v.  Com.,  112  SW  698,  33 
KyL  1001;  Bhrlick  y.  Com.,  112  SW 
665,  33  KyL  979;  Foster  v.  Com.,  118 
SW  668,  33  KyL  975;  Brock  v.  Com., 
110  SW  878,  33  KyL  630;  Jayne  y. 
Com.,  110  SW  311  33  KyL  229; 
Brlcker  v.  Com.,  102  SW  1176,  81 
KyL  596;  Wells  v.  Com..  99  SW  818. 
30  KyL  604;  Bishoff  v.  Com.,  123  Ky. 
340,  96  SW  638.  29  KyL  770;  Powers 
v.  Com.,  92  SW  976,  29  KyL  877; 
Thompkins  v.  Com.,  90  SW  221,  28 
KyL  642;  Mount  v.  Com.,  120  Ky. 
398,  86  SW  707,  27  KyL  788;  Kelly  y.  ' 
Com.,  83  SW  99,  26  KyL  1038;  Tipton 
V.  Com.,  78  SW  174,  26  KyL  1647; 
Davis  v.  Com.,  77  SW  1101,  26  KyL 
148C;  Turner  y.  Com.,  76  SW  86S,  86 
KyL  981;  Rowsey  v.  Com.,  116  Ky. 
617,  76  SW  409,  26  KyL  841;  Illinois, 
etc.,  R.  Co.  v.  Com.,  74  SW  1097,  26 
KyL  297;  Kentucky  Distilleries,  eto.^ 
Co.  v.  Com.,  78  SW  746,  84  KyL 
2154;  Scott  v.  Com.,  70  SW  281.  84 
KyL  889;  Smith  v.  Com.,  26  SW 
1100,  16  KyL  169;  Davis  y.  Com.,  IS 
Ky.  Op.  329. 

Md.— Lanasa  y.  SUte.  109  Md.  *02. 
71  A  1058;  Esterllne  y.  State,  105 
Md.   629,  66  A  269. 

Mich.— Peo.  V.  Saaerbiar,  178  Mich. 
521,  139  NW  260;  Peo.  V.  Btanchard. 
186  Mich.  14«,  98  NW  98S;  Pea  y. 
Hubbard,  92  Mich.  328.  68  NW  729. 

Minn. — SUte  v.  Le  Flohio,  187 
Minn.  506,  150  NW  171;  State  v. 
Herrick,  12  Minn.  132. 

Miss. — Jackson  v.    State,   106  Miss. 

782,  63  S  269;  Brown  v.  SUte,  103 
Miss.  639,  60  8  726;  House  v.  SUte, 
94  Miss.  107,  48  S  3,  21  LRANS  840: 
Watklns   v.    State,   34   S   150. 

Mo. — State  v.  Gilbert,  186  SW  1003; 
State  V.  Harris,  177  SW  362;  SUte  y. 
Baker,  264  Mo.  839,  175  SW  64; 
State  y.  Nichols,  262  Mo.  113,  170 
SW  1110;  State  v.  Concelia,  250  Mo. 
411,  157  SW  778;  State  v.  Kanupka. 
247  Mo.  706.  163  SW  1066;  State  v. 
Harris,  245  Mo.  445,  150  SW  1040; 
State  V.  Stevens,  242  Mo.  439,  147 
SW  97;  State  v.  McCt.nnell.  240  Mo. 
269,  144  SW  836;  State  v.  Barbour, 
234  Mo.  526.  137  SW  874;  State  V. 
Sharp,  233  Mo:  269,  135  SW  488;  SUte 
y.  Mitchell,  229  Mo.  683,  129  SW  91T. 
138  AmSR  425;  SUte  v.  Rlpey,'  229 
Mo.  657,  129  SW  646;  State  v.  Keb- 
ler,  228  Mo.  367,  128  SW  721;  SUtre 
V.  Wilson,  225  Mo.  503,  126  SW  479; 
State  V.  Fleetwood,  223  Mo.  69,  122 
SW  696;  State  v.  Elsler,  220  Mo.  67, 
119  SW  423;  State  v.  Decker,  217 
Mo.  316,  116  SW  1096;  State  v.  Sar- 
tino,  216  Mo.  408,  115  SW  1015;  SUte 
v.  Wooley.  215  Mo.  620,  115  SW  417; 
State  v.  Sebastian,  215  Mo.  58,  114 
SW  522;  SUte  v.  Sassaman,  214  Mo. 
695.  114  SW  690;  State  v.  McDowell. 
214  Mo.  334,  113  SW  1113;  SUte  y. 
Barton,  214  Mo.  316,  113  SW  1111; 
State  V.  Baldwin,  814  Mo.  290,  113 
SW  1123;  State  v.  George,  214  Mo. 
262,  113  SW  1116;  State  v.  Scott, 
214  Mo.  257,  113  SW  1069;  State  v. 
Long,  209  Mo.  366,  108  SW  35;  SUte 
V.  Fogg,  206  Mo.  696,  105  SW  618; 
State  V.  Williams,  199  Mo.  137,  97 
SW  562;  State  v.  Lorta,  186  Mo.  182. 
84  SW  906;  State  v.  Sharp,  183  Mo. 
715,  82  SW  134;  State  v.  Hyatt,  179 
Mo.  344,  78  SW  601;  State  v.  Gleason, 
172  Mo.  259,  72  SW  676;  State  V. 
McCullottgh,     171     Mo.     571,     71    SW 
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1002;  State  v.  Blitg.  171  Mo.  SSO,  71 
SW  10£7:  State  v.  Nettles,  163  Mo. 
464,  66  SW  70;  State  v.  Devan,  148 
Mo.   487.  50  SW  98;  State  v.  CantUn, 

118  Mo.  100.  23  SW  1091:  State  v. 
Hesae,  195  Mo.  A.  616.  187  SW  571; 
State  V.  Wlese,  156  Mo.  A.  135,  136 
SW  238:  Qallatln  v.  Fannin,  128  Mo. 
A.  324,  107  SW  479;  State  v.  Taylor, 
»8  Mo.  A.  327.  «7  SW  872. 

Mont. — State  v.  Brodock,  63  Mont. 
463,  164  F  658;  State  v.  Papp.  61 
Mont.  405.  153  P  279;  State  v.  Che- 
vtt;ny.  48  Mont,  382,  138  P  257;  State 
'v.-  Sparks,  40  Mont.  82,  105  P  87,  136 
AmSR  608.  19  AnnCas  1279;  State  v. 
Conway,  38  Mont.  42,  98  P  654;  State 
V.  J'ord,  26  Mont.  1,  66  P  293;  State 
V.  Hurst.  23  Mont.  484,  69  P  911. 

'  Nebr.-^-Curtls  v.  State.  97  Nebr. 
397.  150  NW  264;  Mauder  v.  SUte.  97 
Nebr.  380.  149  NW  800;  Clawson  v. 
State.  96  Nebr.  499.  148  NW  524; 
Pruyn  v.  State.  93  Nebr.  237,  140  NW 
166;  Lukehart  v.  State,  91  Nebr.  219, 
1S6  NW  40;  Alnlay  v.  State,  89  Nebr. 
721.  132  NW  120;  Thompson  v.  State, 
86  Nebr.  244,  122  NW  986;  Jones  v. 
State,  86  Nebr.  185.  122  NW  852; 
Pumphrey  v.  State,  84  Nebr.  636,  122 
NW  19.  M  LRANS  1023.  18  AnnCas 
979;    Lillle    v.    State.    83    Nebr.    268. 

119  NW  476;  Holmes  v.  State.  82 
NlBbr.  406,  118  NW  99;  Hamblln'  v. 
State,    81    Nebr.    148,    116    NW^    860, 

16  AnnCas  569;  Carson  t.  State,  80 
Nebr.  619,  114  NW  938;  Gebhardt  v. 
State,  80  Nebr.  368.  114  NW  290; 
AWbeeler  v.  State,  79  Nebr.  491.  113 
NW  253;  Craig  v.  SUte,  78  Nebr.  466, 
lll.NW  143:  Cuthbertson  v.  State,  72 
Nebr.  727,  101  NW  1081;  Parker  v. 
State,  67  Nebr.  655,  93  NW  1037; 
Russell  V.  State,  66  Nebr.  497,  92  NW 
751;  Muafelt  v.  State,  64  Nebr.  445, 
90  NW  237;  Dutcher  v.  State,  16  Nebr. 
30,  19  NW  612;  Everson  v.  State,  4 
Nftbr.  (Unoff.)  109,  93  NW  394. 

Ney. — State  v.  Thompson,  81  Nev. 
209,   101    P  657. 

N.  H.'— State  ▼.  Frszier,  74  N.  H. 
112,  65  A  297. 

N.  M.^-State  v.  Praxler,  17  N.  M. 
5*5,  131  P  602;  Terr.  v.  West,  14  N. 
M.  646,  99  P  343;  Terr.  v.  Clark,  13 
N.  M.  59,  79  P  708;  Terr.  v.  Pino.  9 
N:  M.  698,  68  P  898;  Terr.  V.  Webb, 
2  N.  M.  147. 

N.  T. — Peo.  V.  Seldenshner,  210  N. 
T.  341,  104  NE  420;  Peo.  v.  Ferrar, 
199  N.  T.  414,  92  NE  1064;  Peo.  ▼. 
Bogglano,  179  N.  Y.  267,  72  NE  101; 
Peo.  V.  Place.  157  N.  Y.  584,  52 
NB  676;  Peo.  v.  Decker.  157  N.  Y. 
186.  61  NB  1018.  158  N.  Y.  702  mem. 
63  NB  1129  mem;  Peo.  v.  Van  Tas- 
sel, 15<  N.  T.  661,  61  NB  274  [all  26 
App.  DlT.  445,  50  NY8  63];  Peo.  T. 
Conroy.  168  N.  T.  174,  47  NB  258; 
Peo.  V.  KelTlgan,  147  N.  Y.  210,  41 
NB  494;  Peo.  v.  Way  man,  128  N.  Y. 
685  mem.  27  NB  1070,  3  Silv.  A. 
490;  Peo.  T.  Clgnarale.   110  N.  Y.  23, 

17  NB  136,  6  N.  Y,  Or.  88;  P60.  v. 
John  W.  Williams,  Inc.,  172  App. 
Dlv.  68,  168  NYS  246;  Peo.  v.  Thau, 
168  App.  Div.  842,  154  NYS  V70; 
Peo.  ▼.  liOnr,  150  App,  Dlv.  600,  135 
NYS  491  [aft  206  N.  Y.  893  mem,  99 
NB  1114  mem];  Peo.  v.  Freeman,  133 
App.  Dlv.  630,  118  NYS  199  [rev  on 
otlier  grounds  203  N.  Y.  267,  96  NB 
413];  Peo.  v.  Santagata,  130  App. 
Div.  226,  114  NYS  321;  Peo.  v.  Llpp, 
111  App.  Dlv.  504,  98  NYS  86:  Peo.  v. 
Moran,  48  App.  Dlv.  155,  59  NYS  312 
Caff  161  N.  T.  657  mem.  67  NB  1120 
mem];  Peo.  ▼.  Ruetlman,  85  Mlso. 
233,  148  NYS  612;  Peo.  v.  Zounck,  20 
NYS  755;  Peo,  v.  Mclnemey,  5  N.  T. 
Cr,  47. 

N.  C— State  V.  Colo,  132  N,  C.  1069, 
44  SB  391. 

N.  D. — State  V.  Cray,  31  N.  D.  67, 
153  NW  426iState  v.  Denny,  17  N.  D. 
619,  117  NW  869;  State  v.  Mont- 
gomery. 9  N.  D.  405,  83  NW  873. 

OW. — ^Hn«  V.  Terr.,  15  Okl.  376,  85 
P  241;  Oochran  v.  U.  8..  14  Okl.  108. 
76  P  672  Ca«  147  Fed.  206,  77  CCA 
432]:  Wilson  V.  State,  18  Okl.  Cr. 
470,  166  P  618;   Thomas  v.   State.   IS 


Okl.  Cr,  414,  164  P  996;  Womack  v. 
State,  13  Okl.  Cr.  323,  164  P  477; 
Pease  v.  State,  13  Okl.  Cr.  106,  162  P 
238;  Ward  v.  State,  13  Okl.  Cr.  81, 
162  P  232;  Jones  v.  State.  12  Okl.  Cr. 
255.  154  P  689;  Linn  v.  State.  12  Okl. 
Cr.  Ill,  162  P  838;  Barnett  v.  State, 
11  Okl.  Cr.  10,  141  P  234;  Maddox  v. 
State,  10  Okl.  Cr.  569.  139  P  994; 
Jackson  v.  State,  10  Okl.  Cr.  549.  139 
P  704;  Remlllard  v.  State.  10  Okl. 
Cr.  438,  133  P  1132.  137  P  370;  Sayers 
v.  State,  10  Okl.  Cr.  233,  135  P  1073; 
Jones  v.  State.  10  Okl.  Cr.  216,  138  P 
182.  137  P  121;  Calvert  v.  State,  10 
Okl.  Cr.  185,  135  P  737;  Stork  v. 
State,  10  Okl.  Cr.  177.  135  P  441; 
Samples  v.  State,  10  Okl.  Cr.  102,  134 
P  838 ;  Tempy  v.  State,  9  Okl.  Cr.  446. 
132  P  383;  Cox  v.  State.  9  Okl.  Cr. 
378,  181  P  1109;  Fulmer  v.  State.  8 
Okl.  Cr.  628,  128  P  1103;  Brlsco  v. 
State,  7  Okl.  Cr.  517.  124  P  626; 
Deaton  v.  State.  7  Okl.  Cr.  436,  123 
P  701;  Motley  v.  State,  7  Okl.  Cr.  198, 
122  P  1110;  Ritchie  v.  State,  7  Okl. 
Cr.  188,  122  P  944;  Sims  v.  State,  7 
Okl.  Cr.  7,  120  P  1032;  Pugh  v.  State, 
6  Okl.  Cr.  678,  120  P  298;  Boucher  v. 
State,  6  Okl.  Cr.  387,  118  R  1002; 
Flanders  v.  State,  6  Okl.  Or.  318. 
118  P  593;  Moore  v.  State,  4  Okl.  Cr. 
212,  111  F  822;  Beasley  T.  State,  8 
Okl.  Cr.  699.  109  P  240;  Ingram  v. 
State.  8  Okl.  Cr.  634,  108  P  562; 
Stack  V.  State.  2  Okl.  Cr.  697.  103  P 
1068,  105  P  820;  Bolman  v.  State,  2 
Okl.  Cr.  235.  101  P  185;  Puller  v. 
Terr..  2  Okl.  Cr.  86.  99  P  1098;  Benne- 
fleld  V.  U.  S.,  2  Okl.  Cr.  44.  100  P 
34.  102  P  647;  Kinsley  v.  U.  S.,  1  Okl. 
Cr.  392,  98  P  363. 

Or. — State  v.  McPherson,  89  Or. 
381.  138  P  1076;  State  v.  Hardin,  63 
Or.  305,  127  P  789;  State  v.  Foot  You, 
24  Or.  61,  32  F  1031.  33  P  587. 

Pa. — Com.  V.  Signerski,  14  Pa.  Dlat. 

Porto  Rico. — Peo.  v.  Viader,  23 
Porto  Rico  672;  Peo.  v.  Dlas,  22  Porto 
Rico  177;  Peo.  v.  Qonzales,  19  Porto 
Rico  1098;  Peo.  v.  Calderon.  18  Porto 
Rico  568;  Peo.  v.  Ortis,  17  Porto  Rico 
1149;  Peo.  v.  Burgos.  17  Porto  Rico 
1112;  Peo.  V.  Pruna,  17  Porto  Ri- 
co 1014;  Peo.  v.  Sutton,  17  Porto  Rico 
327;  Peo.  v.  Daniel.  17  Porto  Rico 
318;  Peo.  v.  Martlnes,  18  Porto  Ri- 
co 880;  Peo.  v.  Sierra,  16  Porto  Rico 
169;  Peo.  v.  Ramos,  14  Porto  Rico 
479;  Peo.  v.  MUlan.  14  Porto  Rico 
146;  Peo.  v.  Sinigaglia,  13  Porto  Ri- 
co 119;  Peo.  T.  Dessus,  12  Porto  Rico 
330;  Peo.  v.  Ooltia.  6  Porto  Rico 
117. 

R.  I. — State  ▼.  Peabody,  25  R.  I. 
644.   56  A  1028. 

S.  D.— State  v.  BaiUy.  29  S.  D.  688, 
137  NW  352. 

Tenn. — Mahon  T.  State,  127  Tenn. 
635,  156  SW  458;  Cooper  v.  State,  123 
Tenn.  37,  138  SW  826;  Haynes  v. 
State.  118  Tenn.  709.  106  SW  251.  121 
AmSR  1056,  18  LRANS  669,  12  Ann 
Cas  470. 

Tex. — Marta  v.  State.  (Cr.)  193  SW 
323;  Smith  v.  State.  (Cr.)  191  SW 
188;  Dlas  v.  State.  (Cr.)  189  SW  491; 
Warblngton  v.  State,  ((3r.)  189  SW 
147;  Gome*  v.  State,  ((3r.)  188  SW 
991;  Frit*  v.  State,  (Cr.)  188  SW 
978;  Ctepsbaw  v.  State,  (Cr.)  186  SW 
209;  Rose  V.  State,  79  Tex.  Cr.  418, 
186  SW  202;  Robison  v.  State,  79 
Tex.  Cr.  369.  185  SW  565;  Summer- 
vlUe  V.  State.  79  Tex.  Cr.  184.  183 
SW  439;  Wood  v.  State.  78  Tex.  Cr. 
664.  182  SW  1122;  Bennett  v.  State, 
(Cr.)  181  SW  197;  Alexander  y. 
State,  78  Tex.  Cr.  130,  180  SW  123; 
Wllburton  v.  State,  77  Tex.  Cr.  667. 
179  SW  1169;  Grant  v.  State.  77 
Tex.  Cr.  608.  179  SW  871;  Tinker  v. 
State.  77  Tex.  Cr.  506.  179  SW  572; 
Cooper  V.  State,  77  Tex.  Cr.  209.  177 
SW  975;  Calyon  v.  State.  76  Tex.  Cr. 
88.  174  SW  591;  Harris  v.  State.  78 
Tex.  Cr.  301,  174  SW  354;  Hicks  v. 
State.  75  Tex.  Cr.  97,  170  SW  279; 
Smith  v.  State,  73  Tex.  Cr.  521. 
166  SW  674:  Black  v.  State.  73  Tex. 
Cr.  476,  165  SW  571;  Clay  v.  State.  73 


Tex.  Cr.  78.  184  SW  1;  McOaw  v. 
State,  73  Tex.  Cr.  45.  188  SW  967; 
Ulloa  V.  State.  73  Tex.  Cr.  41,  163 
SW  732;  Cooper  v.  State,  72  Tex.  Cr. 
646,  163  SW  424;  Loicano  v.  State. 
72  Tex.  Cr.  518,  183  SW  64;  Curry 
V.  State,  72  Tex.  Cr.  463.  162  SW  SSI; 
Stubbs  V.  State.  71  Tex.  Cr.  390,  160 
SW  87;  Jefferson  v.  State.  71  Tex.  Cr. 
120.  168  SW  520;  HoUins  v.  State,  71 
Tex.  Cr.  84,  158  SW  514;  Wilson  v. 
State,  70  Tex.  Cr.  627,  168  SW  512; 
Giles  V.  State.  70  Tex.  Cr.  550,  157 
SW  943;  Haley  v.  State,  70  Tex.  Cr. 
30.  168  SW  637;  Stephens  v.  State. 
89  Tex.  Cr.  437.  154  SW  996;  Rogers 
v.  State,  89  Tex.  Cr.  90.  163  SW  jiuO; 
Walls  V.  State,  89  Tex.  Cr.  817,  168 
SW  130;  Foster  v.  State,  68  Tex.  Cr. 
38.  150  SW  936;  Coley  v.  State,  6:1 
Tex.  Cr.  14,  150  SW  789;  Brown  v. 
State,  (O.)  160  SW  906;  Hart  v. 
State.  67  Tex.  Cr.  497.  150  SW  188; 
Snodgrass  v.  State,  87  Tex.  Cr.  615, 
150  SW  162,  41  LRANS  1144;  Brown 
v.  State,  87  Tex.  Cr.  19.  148  SW  SOS; 
Stallworth  v.  State,  88  Tex.  Cr.  428, 
147  SW  238;  Mclndoo  V.  State,  66 
Tex.  Cr.  307.  147  SW  235;  Crawford 
V.  State.  66  Tex.  Cr.  433.  147  SW 
229;  De  Los  Santos  v.  State,  65  Tex. 
Cr.  518,  146  SW  919;  Jordan  v.  State. 
68  Tex.  Cr.  466.  148  SW  881;  Newell 
V.  State.  88  Tex.  Cr.  177,  145  SW 
939;  Jones  v.  State,  63  Tex.  Cr. 
394,  141  SW  963;  Jordan  v.  State.  64 
Tex.  Cr.  187,  141  SW  786;  Calderon  v. 
State,  63  Tex.  Cr.  839,  141  SW  261; 
MllUcan  V.  State.  83  Tex.  Cr.  440,  140 
SW  1138;  Sanders  v.  State,  83  Tex. 
Cr.  258,  140  SW  103;  Hlckey  v.  State, 
62  Tex.  Cr.  668,  138  SW  1051;  (Gold- 
stein V.  State,  61  Tex.  Cr.  662,  136 
SW  60;  Garrett  v.  State,  61  Tex.  Cr. 
254,  134  SW  696;  Anderson  v.  State. 
61  Tex.  Cr.  5,  133  SW  689;  Trlnkle  v. 
State,  59  Tex.  Cr.  267,  127  SW  1060; 
Long  v.  State,  69  Tex.  O.  108,  127 
SW  651,  AnnC:a8l912A  1244;  Carter  v. 
State.  59  Tex.  Cr.  73,  127  SW  215; 
Johnson  v.  State.  69  Tex.  Cr.  11,  127 
SW  559;  McNary  v.  State,  58  Tex.  Cr. 
619,  127  SW  180;  Cooper  v.  State,  58 
Tex.  Cr.  598,  126  SW  862;  Blount  v. 
Statt  68  Tex.  Cr.  509,  128  SW  670 
(conflicting  evidence  as  to  misconduct 
of  juror);  Woodward  v.  State,  68 
Tex.  Cr.  412,  126  SW  271;  Tamplln  v. 
State,  68  Tex.  Cr.  406.  126  SW  284: 
Jones  V.  State,  58  Tex.  Cr.  313,  125 
SW  914;  Thuraton  v.  State,  68  Tex. 
Cr.  808,  125  SW  81;  Chanoey-T.  State, 
58  Tex.  Cr.  54,  124  SW  426;  Speer  v. 
State,  57  Tex.  Cr.  297,  128  SW  415: 
Sellman  v.  State.  86  Tex.  Cr.  280.  119 
SW  682;  Dupree  v.  State.  56  Tex.  O. 
208.  119  SW  685;  Coffman  v.  State.  56 
Tex.  Cr.  75,  119  SW  1148;  Jarrett  v. 
State.  66  Tex.  Cr.  550,  117  SW  8SS: 
Kyle  V.  State.  65  Tex.  C!r.  867,  118  SW 
696;  Holmes  v.  State,  55  Tex.  Cr. 
331,  116  SW  571;  Salasar  v.  State,  65 
Tex.  Cr.  307,  116  SW  819;  Hall  v. 
State,  56  Tex.  Cr.  267,  116  SW  808; 
Rochell  v.  State,  55  Tex.  Cr.  152.  115 
SW  683;  Cordes  v.  State.  54  Tex.  Cr. 
204,  112  SW  943;  Smith  v.  State, 
(Cr.)  Ill  SW  144;  Carnes  ▼.  State, 
((>i)  no  SW  928;  Harryman  v. 
State.  53  Tex.  Cr.  474.  110  SW  926; 
Curlee  v.  State.  53  Tex.  O.  395.  110 
SW  65;  Drennan  v.  State,  63  Tex, 
Cr.  311,  109  SW  1090;  Wylle  V.  State, 
53  Tex.  Cr.  182.  109  SW  186;  Hangum 
V.  State.  52  Tex.  O.  628.  10^  SW 
370;  Haney  v.  State.  52  Tex.  Cr.  64B. 
107  SW  858;  Cunnlneham  v.  State.  62 
Tex.  O.  522.  108  SW  678:  Williams 
V.  State,  62  Tex.  Cr.  430,  107  SW 
825;  Benton  v.  State,  52  Tex,  Cr.  422, 
107  SW  837;  Tyler  v.  State.  (Cr.)  106 
SW  363;  Calk  v.  State.  (Cr.)  103  SW 
631;  Myers  v.  State,  (Cr.)  101  SW 
1000;  Vick  v.  State,  (Cr.)  100  SW  938; 
Park  v.  State,  (Cr.)  98  SW  264;  Butts 
v.  State.  (Cr.)  97  SW  467;  Roberson 
V.  State.  (Cr.)  91  SW  678;  Crow  v. 
State.  48  Tex.  Cr.  25.  85  SW  1057: 
Clark  V.  State.  (O.)  80  SW  617; 
Dennis  v.  State.  (CrJ  74  SW  559: 
Windom  v.  State.  44  Tex.  O.  514,  72 
SW  193;  Cooper  v.  State,  (Cr.)  65  SW 
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the  jury  as  to  the  preponderance  of  the  evidence.*" 
A  conflict  usually  involves  merely  the  credibility 
of  opposing  witnesses,  in  which  case  it  is  for  the 
'juiy  to  choose  which  witness  or  which  set  of  wit- 
nesses they  will  believe."'  But  even  where  there 
is  a  conflict  an  appellate  court  will  direct  a  new 
trial  when  upon  inspection  of  the  evidence  the  ver- 
dict is  so  clearly  and  palpably  against  the  weight 
of  it  as  to  shock  the  sense  of  justice.*^ 

[$  3595]  c.  OircumstantUl  Evidence.  The  fact 
that  the  evidence  is  circumstantial  and  conflicting 
does  not  alone  empower  the  appellate  court  to 
weigh  it  or  determine  its  sufficiency,  if  it  reason- 
ably tends  to  prove  the  guilt  of  accused  and  fairly 
warrants  a  conviction.*'     A  verdict  based  on  cir- 


cumstantial evidence  carries  the  same  presumption 
of  correctness  as  other  verdicts,  and  will  not  be 
disturbed  unless  wholly  unwarranted,**  even  though 
the  evidence  is  weak  and  unsatisfactory  to  the  ap- 
pellate court.**  But  mere  suspicion  raised  by  the 
circumstances  proved  will  not  sustain  a  conviction,** 
especially  when  such  suspicion  is  removed  by  un- 
contradicted evidence;*^  and  when  the  circumstan- 
tial evidence  relied  on  does  not  carry  with  it  a  rea^ 
sonable  certainty  of  guilt  a  reversal  will  follow.** 
[i  3596]  d.  OredibiUty.  The  credibiUty  of 
witnesses  is  exclusively  for  the  jury,  and  where  the 
evidence  is  conflicting  the  appellate  court  will  af- 
firm where  the  sole  question  is  whether  the  witnesseg 
were  credible.**    This  rule  applies  also  where  the 


n(;  King  T.  State,  (Cr.)  64  SW  245: 
Jackson  v.  State,  (Cr.)  58  SW  1007; 
Eaynes  v.  State.  (Cr.)  66  SW.  92S; 
Jones  V.  State,  (Cr.)  66  SW  61; 
Willaon  v.  State,  (Or.)  6$  SW  112; 
Ford  V.  State.  (Cr.)  ^9  SW  5»S; 
Johnlcan  v.  State,  (Cr.)  48  SW  181; 
Scott  V.  State.  (Or.)  46  SW  724;  Wil- 
liamson V.  State,  (iCr.)  44  SW  1088; 
Tyrell  v.  State,  (Cr.)  4-4  SW  613; 
Montgomery  v.  State,  iCt.y  28  SW 
693. 

Utah. — State  ▼.  BenBon,  46  Utah  74, 
148  P  445. 

Wash. — Hh.'erett  v.  Phillips.  90 
Wash.  269,  165  P  1069;  State  v.  Jaku- 
bowskl,  77  Wash.  78,  88,  137  P  448 
[elt  Cyc];  State  v.  Gray,  61  Wash. 
S4»,  112  P  641:  State  v.  aillul7.  60 
Wash.  1.  96  P  512;  State  v.  Deather- 
age.  35  Wash.  326,  77  P  604;  State  ▼. 
Druxinman,  34  Wash.  267,  76  P  814; 
Etate  V.  Ripley.  32  Wash.  182,  72  P 
lOSS;  State  v.  Maldonado,  21  Wash. 
IS3,  59  P  489. 

W.  Va. — State  v.  Stowers,  66  W. 
Va.  198,  66  SB  323;  State  v.  Roberta, 
64  W.  Va.  498,  63  SE  282;  SUte  v. 
KIdwell,  62  W.  Va.  466,  59  SB  494,  13 
LRANS  1024;  State  t.  Sullivan,  55 
W.  Va.  597,    47   SE   267. 

Wis.— Van  Haltren  v.  State,  142 
Vis.  143,  124  NW  1039;  Sedlack  v. 
State,  141  Wis.  689,  124   NW  510. 

Wyo. — Stutsman  v.  Cheyenne,  18 
Wyo.  491.  499,  118  P  321,  322;  Starke 
r.  State,  17  Wyo.  66.  96  P  148.  17  Ann 
Cas  222. 

N.  S— Rex  V.  Barker,  47  N.  S.  248. 

See  15  Cent  Dig.  tit.  Criminal  Law, 
I  3076. 

9&  Ark.— Easley  v.  State,  109  Ark. 
130.  159  SW  36;  Oliver  v.  State.  84 
Ark.  632. 

Cal.— Peo.  V.  Ah  Jake,  91  Cal.  98, 
27  P  596. 

Ga.— Young  v.  State,  82  Qa.  762,  9 
BE  1108:  HoUfleld  v.  State.  16  Ga.  A. 
250,  85  SE  81;  Brown  v.  State,  13  Qa. 
A.  144,  78  SE  868;  Wooten  v.  State, 
10  Ga.  A.  78,  72  SE  526;  Jenkins  v. 
.State.  8  Ga.  A.  630,  89  SE  918;  Gentry 
y-  state,  8  Ga.  A.  529,  69  SE  1085; 
Maody  v.  State,  1   Ga.  A.   772,  58  SE 

lil.— Eastman  v.  Peo.,  98  Til.  112. 

Iowa.— state  V.  Clark.  78  Iowa  492, 
43  NW  273. 

,Ky— Jones  v.  Com.,  168  Ky.  633. 
U5  SW  678;  Hinton  v.  Com..  134  Ky. 
511.  121  SV  484. 

Mo — SUte  v.  Long,  267  Mo.  199, 
1»5  SW  748. 

Nebr. — Burnett  v.  State,  88  Nebr. 
«38.  130  NW  263;  Gebhardt  v.  State, 
so  Nebr.  363,  114  NW  290. 

Tex. — CHiappell  v.  State.  72  Tex.  Cr. 
IM.  161  SW  964;  Willlngham  v.  State. 
«  Tti.  Or.  55,  136  SW  470;  Ball  v. 
Stote,  (Cr.)  78  SW  608. 
_waah. — State  v.  Columbus,  74 
Wash.  290.  298,  133  P  465  [cit  Cyc], 

91.    See  Infra  I  3696. 

9a.  Ark. — Thomas  v.  State,  72  Ark. 
»82.  82  SW  202;  Oliver  v.  State,  34 
Ark.  832. 

,  (Sil— Peo.  v.  Harden,  24  Cal.  A.  622, 
HI  P  1075. 

Colo. — Jones  v.  Peo.,  61  Colo.  39, 
155  P  S66. 

ni.— Peo.   V.   Thomas,   272  111.   668, 


112  NE  354;  Peo.  V.  Rischo,  262  III. 
596,  105  NE  8;  Peo.  v.  Bolik.  241  111; 
394,   89  NE  700. 

Iowa. — State  v.  Walter*.  178  Iowa 
1108.  180  NW  821-  SUte  V.  Collins. 
178  Iowa  73,  159  NW  604;  SUte  v. 
Sallng,  177  Iowa  552,  159  NW  256; 
Ford  V.  DlUey,  174  Iowa  243,  156 
NW  613;  State  v.  Sells,  146  Iowa  676, 
124  NW  778. 

Miss.— Hunt  V.  State,  108  Miss.  688. 
67  S  57;  O'Neal  v.  State,  48  S  226. 

Mo. — SUte  V.  Snyder,  268  Mo.  664, 
173  SW  1078  (result  of  passion,  preju- 
dice, or  partiality):  SUte  v.  DUts. 
191  Mo.  666.  90  SW  782. 

N.  Y. — Peo.  V.  Meyers,  118  App. 
Dlv.  409.  99  NYS  308. 

'Okl. — Hadewood  v.  T«rr.,  17  Okl. 
615,  87  P  470;  Ritchie  v.  SUte.  7 
Okl.  Cr.  188,  122  P  944. 

Porto  Rico. — Peo.  v.  Vasques.  20 
Porto  Rico  338;  Peo.  v.  Daniel,  17 
Porto  Rico  818. 

Wash. — SUte  v.  Newton,  89  Wash. 
491,   81  P  1002. 

W.  Va. — State  v.  Stewart,  68  W. 
Va.  697,  60  SE  591;  State  v.  Sulli- 
van, 56  W.  Va.  697.  47  SE  267. 

98.  U.  S.— Hedderly  v.  U.  8.,  198 
Fed.   661.  114  (X;A  227. 

Ark. — Richardson  v.  BUte,  19  SW 
502. 

Cal. — Peo.  V.  Uartines.  20  Cal.  A. 
343,  128  P  952;  Peo,  v.  Muhly,  16  Cal. 
A.  416,  114  P  1017. 

Fla.— Blvlns  v.  State,  69  Fla.  691, 
»8  S  757;  McRae  v.  State,  62  Fla.  74, 
57  S  348;  lAmps  v.  SUte,  61  Fla.  61. 
40  S  180. 

Ga. — Weldon  v.  State,  127  Ga.  46, 
55  SE  1044;  Horton  v.  State,  123  Ga. 
146,  51  SE  287;  Bucklne  v.  SUte.  121 
Qa.  337,  49  SE  257;  Smith  v.  State, 
116  Qa.  929.  48  SE  371;  HIgglns  v. 
SUte,  114  Qa.  588,  40  SE  737;  Smith 
V.  State,  63  Ga.  90;  Phillips  v.  State, 
17  Qa.  A.  824,  88  SE  716;  Glover  v. 
State,  15  Qa.  A.  44,  82  SE  602; 
Crelghton  v.  SUte,  14  Ga.  A.  598,  81 
SE  798:  Miller  v.  State,  13  Qa.  A. 
440.  79  SE  232;  Ryon  v.  State,  12  Ga. 
A.  813,  78  SE  477;  Taylor  v.  SUU, 
12  Qa.  A.  615,  77  SE  1132;  Roper  v. 
Atlanta,  12  Qa.  A.  10,  76  SE5  646: 
McBride  v.  SUte.  9  Qa.  A.  866.  72  SE 
446. 

111.— Peo.  V.  Campagna,  240  111.  378, 
88  NE  797;  Cooke  v.  Peo..  231  111.  9. 
82  NE  863;  Swigar  v.  Peo..  109  111. 
272. 

Ind.— Wilson  v.  State,  175  Ind.  458. 
93  NE  609;  Sanderson  v.  State.  169 
Ind.  301,  82  NE  525;  Weaver  v.  State, 
154  Ind.  1.  55  NE  858;  Taylor  v. 
State.  ^30  Ind.  66.  29  NE  415. 

Iowa. — State  v.  Ralnsbarger.  74 
Iowa  196.  37  NW  163. 

Kan.— SUte  v.  .lilllie,  21  Kan.  728. 
,  Ky.— Minnlnrd  v.  Com.,  158  Ky.  210. 
164  SW  804;  Alderson  v.  Com.,  74  SW 
679,  26  KyL  32:  Cole  v.  Com..  33  SW 
193.    17  KyL   1112. 

Miss. — Browning  v.  State.  33  Miss. 
47. 

Mo. — State  v.  Souva,  234  Mo.  5B6, 
137  SW  873;  SUte  v.  Muslok,  71  Mo. 
401:  Plattsburg  v.  Trimble,  48  Mo.  A. 
469. 

N.  Y. — Peo.  v.  Wagner.  180  N.  Y. 
58,   72  NE  577   [aft  84  App.  Dlv.   637, 


82  NYS  11091:  Peo.  v.  Place,  167 
N.  Y.  684,  62  NE  576;  Peo.  v.  Trim- 
ble, 131  N.  Y.  118,  29  NE  1100  [ail 
60  Hun  364,  15  NYS  60). 

Okl. — Samples  v.  SUte,  10  Okl.  CSr, 
102.  134  P  838;  McKlnzle  v.  State,  8 
Okl.  Cr.  404,  127  P  1090. 

S.  C. — SUte  v.  Wideman,  68  S.  C. 
119,   46  SE  769. 

Tex. — ^Walker  v.  State,  74  Tex.  Cr. 
1,  167  SW  339;  Morris  v.  SUte,  (Cr.) 
39  SW  934;  Carson  v.  SUte,  34  Tex. 
Cr.  342,  SO  SW  799. 

Va. — ^McCune  v.  Com.,  2  Rob.  (4J 
Va.)  771;  Com.  v.  Bennet.  2  Va.  Oas. 
(4  Va.)   235. 

Wash. — State  v.  Dalton,  66  Wash. 
663.  118  P  829. 
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427,  154  P  795;  State  v.  Schuman,  89 
Wash.  9,  158  P  1084;  State  v.  Jaku- 
bowskl,  77  Wash.  78,  137  P  448; 
State  V.  Bailey,  67  Wash.  336,  121  P 
821;  SUte  V.  Stapp.  65  Wash.  438. 
118  P  337;  State  v.  Johnson,  36  Wash. 
294,   78  F  903. 

W.  Va. — State  v.  Placolnerl.  68  W. 
Va.  76.  69  SE  375;  SUte  v.  Stowers, 
66  W.  Va.  198,  66  SB  323. 


For  latM  OMM,  darslopmmts  aad  ohaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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trial  was  to  the  court  without  a  jury.^  The  jury 
or  the  trial  court,  as  the  ease  may  be,  has  an  al- 
most nnlimited  discretion  in  the  matter  of  accepting 
the  testimony  of  one  witness  or  one  set  of  witnesses 
as  against  that  of  others,  regardless  of  the  number 
of  witnesses  testifying  on  each  side.*  Usually  there- 
fore, the  appellate  court  will  not  interfere  merely 
beeaase  the  testimony  on  which  the  conviction  is 
based  is  unsatisfactory,'  or  is  inconsistent  or  con- 
tradictory;* nor  because  the  state's  witnesses  were 
of  a  depraved  character,*  or  were  attacked  by  evi- 
dence tending  to  impeach  them  *  or  to  show  interest 


[a]  Bq^axta. — ^The  credibility  of 
expert  testimony  usually  will  not  be 
reviewed  by  the  appellate  court. 
Glaser.  etc.,  Co.  v.  U.  S.,  224  Fed.  84, 
13S  CCA  S66;  State  v.  Hyde,  234  Mo. 
:00.  136  SW  316.  AnnCa8l912D  191; 
Peo.  V.  Place,  157  N.  T.  584,  52  NE 
576:  Boggs  V.  U.  S..  10  Okl.  424,  63 
P  969,  11  Okl.  139,  65  P  927. 

[b]  Ooizobormttva  elVldMioe. — ^Un- 
der Burns  St.  Annot.  (1908)  t  2120, 
deflnins  corroborative  evidence  in  a 
prosecution  for  seduction,  a  convic- 
tion Is  not  reviewable  where  the  evi- 
dence was  In  fact  corroborative  and 
supported  that  of  the  prosecutrix  on 
rach  material,  point  involved.  Hay 
V.  State.  178  lod.  478,  98  N£  719,  Ann 
Casl915C  135. 

Ic]  SeUotiTaik — ^The  credibility  of 
detectives  as  witnesses  is  for  the 
jur>-  and  the  trial  court.  State  v. 
Burns,  107  S.  C.  351,  92  SE  1033. 

[d]  mslraatloBS  >■  to  aeOlbility. 
— ^The  giving  of  requested  Instruc- 
tions as  to  credibility  of  witnesses  is 
■0  largely  within  the  discretion  of 
the  trial  court  that  their  refusal  will 
be  error  only  when  It  is  manifest 
that  it  Is  an  abuse  of  discretion. 
State  V.  Thurman,  121  Mo.  A.  374,  98 
8W  819. 

1.  Goggans  v.  State,  14  Qa.  A.  822, 
S2  .SB  357;  Boynton  v.  State.  11  Oa. 
\.  268,  75  SE  9;  Backus  v.  Atlanta, 
'i  Ga.  A,  397,  66  SE  1036:  Peo.  v. 
Ruetiman.  86  Misc.  233.  148  NTS  612; 
V.  S.  v.  Baua,  27  Philippine  103;  U. 
.S.  V.  Pellejera.  17  Philippine  587;  Vin- 
cent V.  State,  72  Tex.  Cr.  193.  162  SW 

mo. 

S.  U.  S. — Cuomo  V.  U.  8.,  231  Fed. 
116.  145  CCA   304. 

Ga. — Ooggans  v.  State,  14  Qa.  A. 
S22,  82  SE  367;  Watson  v.  State,  18 
Oa.  A,  181,  78  SE  1014;  Wldener  v. 
Slate,  9  Ga.  A.  302,  70  SE  1119; 
Clmtman  v.  State,  8  Ga.  A.  842,  70 
SE  188;  Hudgins  v.  State,  7  Ga.  A. 
785.  68  SB  336.- 

Ky. — Cavanaugh  v.  Com.,  172  Ky. 
799.  190  SW  123;  Hendrlckson  v. 
Com.,  165  Ky.  665,  177  SW  488;  Ben- 
nett V.  Com..  150  Ky.  604,  150  SW 
«0«,  43  LRANS  419;  Rlsner  V.  Com.. 
Mi  Ky.  11.  117  SW  318;  Watson  v. 
Com..  132  Ky.  46,  116  SW  287. 

N.  T.— Peo.  V.  Poulin,  207  N.  T. 
73.100  NE  693. 

Okl.— Love  V.  State,  12  Okl.  Cr.  1, 
150  P  913. 

.S.  D.— State  V.  Julius.  2»  S.  D.  638, 
137  NW  590. 

Tenn. — Mahon  v.  State,  127  Tenn. 
53S.  156  SW  458. 

Tex. — Womack  v.  State,  70  Tex.  Cr. 
«4.  157  SW  495. 

_Wa8h.-»-State  v.  Columbus,  74 
Wash.  290.  133  P  465;  State  v.  Cot- 
trell.  56  Wash.  548,  106  P  179. 

[a]  ssfanOairtM  tMtlittoiiy  (1) 
inay  be  rejected  by  the  Jury  where  it 
Is  contradicted  by  that  of  the  prose- 
enting  witness.  Fenton  v.  Stata  100 
Inl  598;  Harman  v.  Com.,  140  Ky.  4, 
130  SW  787;  Jones  v.  State,  10  Okl. 
Cr.  450,  137  P  740;  Remillard  v.  State. 
10  Okl.  Cr.  438,  183  P  1132,  137  P 
"0:  Taylor  v.  State,  77  Tex.  Cr.  587, 
"9  SW  1161;  Nagle  v.  State,  71  Tex. 
£>••  255.  158  SW  530;  Giles  v.  State,  70 
Tex.  Cr.  560.  157  SW  948;  Sellman  v. 
State.  56  Tex.  Cr.  280,  119  SW  682; 
Peterson  v.  State,  (Tex.  Cr.)  64  SW 
1942.  (2)  The  Jury  may  accept  the 
tMtlmony  of   the  prosecution's  wit- 


ness, although  It  is  contradicted  by 
defendant  and  other  witnesses. 
Cuomo  v.  U.  S.,  231  Fed.  116,  146 
CCA  804;  Little  v.  State,  (Ark.)  165 
SW  256;  Holland  v.  State,  73  Ark. 
426,  84  SW  468;  Peo.  V.  Sternberg, 
127  Cal.   610,   59   P  942. 

[b]  Bvfendaiit's  ■tatamemt — The 
appellate  court  cannot  Interfere  with 
the  determination  of  the  Jury  as  to 
whether  the  statement  of  accused  as 
to  his  innocence  shall  be  believed,  un- 
less the  conviction  is  wholly  unsup- 
ported by  the  evidence.  Jordan  t. 
State,  9  Ga.  A.   578,   71  SE  875. 

3.  Peo.  v.  Fleming,  166  Cal.  857, 
13S  P  291,  AnnCa8l91&B  881;  Black  v. 
State,  68  Tex.  (3r.  161,  161  SW 
1053. 

4.  Ala.— Bell  v.  State,  2  Ala.  A. 
160.  66  S  842. 

Cal. — Peo.  V.  Benjamin,  32  Cal.  A. 
449.  163  P  235;  Peo.  v.  Horn.  25 
Cal.  A.  683,  144  P  641;  Peo.  v.  Metsler. 
21  Cal.  A.  80,  130  P  1192. 

Ga. — ^Haines  v.  State,  8  Oa.  A.  627, 
70  SE  84. 

Iowa. — State  v.  Olase.  177  Iowa 
467.    159   NW   260.  I 

.  Miss.— Wells  V.  State,  112  Miss.  76, 
72  S  859 

Mo.— state  y.  Ripey,  229  Mo.  657, 
129  SW  646. 

N.  Y. — Peo.  V.  Koerner.  164  N.  T. 
355,  48  NE  730.  117  App.  Div.  40,  102 
NTS  93  [aff  191  N.  Y.  628  mem,  84 
NE  1117  mem]. 

Tenn. — Cooper  v.  State,  128  Tenn. 
37,  138  SW  826.      . 

Utah.— State  v.  Bayes,  47  Utah  474, 
155  P  335. 

6.  Peo.  T.  King.  4  Cal.  A.  21S.  87 
P  400;  McCIendon  v.  State,  8  Qa.  A. 
398,  69  SE  37;  Peo.  v.  Eng  King,  212 
N.  Y.  373.  106  NE  96;  Peo.  v.  Seld- 
enshner.  210  N.  Y.  341,  104  NE  420; 
State  v.  Schuman,  89  Wash.  9,  163  P 
1084. 

[a]  OoBvlat  M  wltiiMa, — The 
credibility  of  witnesses,  although 
they  have  been  convicted  of  crime,  is 
for  the  Jury.  State  y.  Schuman,  89 
Wash.  9.  153  P  1084. 

6.  Cal. — Peo.  v.  Maschlni,  33  Cal. 
A.  424,  165  P  646. 

Qa. — Barrow  v.-  State,  11  Ga.  A.  29. 
74  SE  440;  Dukes  v.  State.  10  Ga.  A. 
473,  73  SE  664 ;,  Wldener  v.  State,  9 
Ga.  A.  302,  70  SE  1119;  Baird  v. 
State,  9  Ga.  A.  232,  70  SE  990;  Pace 
v.  Hazlehurst,  9  Ga.  A.  203,  70  SE 
967;  Clhatman  v.  State,  8  Qa.  A.  842, 
70  SE  188:  Cothran  ▼.  State,  2  Oa,  A. 

437,  58  SE  544;  Yancey  v.  State.  2 
Qa.  A.  400.  58  SE  646. 

Ind. — Brunaugh  v.  State.  173  Ind. 
483,   90  NE  1019. 

Ky.— Etly  v.  (3om.,  130  Ky.  723,  113 
SW  896. 

Mo. — State  y.  Bauerle,  146  Mo.  1, 
46  SW  609;  State  v.  Day.  100  Mo. 
242.  12  SW  366;  State  v.  Shanks,  98 
Mo.  A.  138,  71  SW  1065. 

Nebr. — Thompson  v.  State,  86  Nebr. 
244.  122  NW  986. 

Wash. — State    v.    Stapi>,    66    Wash. 

438,  118  P  337. 

fa]  Parjnry. — (1)  Whether  cer- 
tain witnesses  committed  perlury  in 
a  criminal  case  so  as  to  discredit 
their  testimony  was  a  question  for 
the  Jury  and  cannot  be  considered  by 
the  appellate  court.  Brunaugh  v. 
S«ate,  173  Ind.  483,  90  NE  1019.  (2) 
Credibility  of  a  witness  on  whose 
testimony    defendant    was    convicted 


^nd  improper  motives  on  their  part.^  But  the  dis- 
cretion of  the  jury  and  the  trial  court  is  not  en- 
tirely absolute,  and  if  it  is  abused  a  reversal  may 
follow." 

[i  3597]  •.  Particlilar  Elements  and  lasues. 
The  question  whether  any  particular  fact  indispen- 
sable to  defendant's  conviction  has  been  proved  is 
for  the  jury  or  the  trial  court,  and  the  general 
rules  under  which  the  appellate  court  acts  in  ez- 
nmining  evidence  may  be  applied  to.  each  essential 
ingredient  of  the  crime..'  As  a  general  rule  there- 
fore the  appellate  court  will  not   weigh  the  evi- 


waa  for  the  Jury,  although "  he  ad- 
mitted testifying  to  the  contrary  be- 
fore the  grand  Jury,  and  being  ar- 
rested for  perjury  and  promised  im- 
munity if  he  testified  to  the  truth 
on  the  trial.  State  v.  Gantz,  (Mo. 
A.)  196  SW  1047. 

[b]  Varttal  laip««oliBi«iit.  —  The 
action  of  a  Jury  in  accepting  as  true 
a  part  of  the  testimony  of  a  wit- 
ness whose  credibility  has  been  Im- 
peached in  BO  far  as  it  is  corrobo- 
rated, and  rejecting  the  balance,  can- 
not be  reviewed  on  appeal.  State  v. 
Kaplan,  72  Conn.  635,  45  A  1018. 

[c]  EvtOeBoa  of  good  oiiaraeter<^ 
Although  there  is  a  direct  conflict  in 
the  testimony  on  a  prosecution  for 
perjury  as  to  whether  defendant 
swore  falsely,  and  he  introduces  evi- 
dence that  his  reputation  for  verac- 
ity was  good,  the  finding  of  the  Jury 
against  htm  cannot  be  disturbed. 
Vlck  V.  State,  (Tex.  Cr.)  100  SW 
938 

i.  Nelson  v.  SUte,  U  Oa.  A.  141, 
91  SE  219;  Dewberry  v.  State,  9  Oa. 
A.  822,  72  SE  282;  Peo.  v.  Fichter,  196 
111.  A.  516;  Bailey  v.  State,  (Tex.  CJr.) 
90  SW  27. 

&  Peo.  V.  Mock  YIck  Oar,  14  Cal. 
A.  334,  111  P  1039;  Green  T.  State,  • 
Okl.  Cr.  686,  120  P  667;  U.  S.  v.  Her- 
rera,  26  Philippine  276. 

[a]  ninatrattoBS^— (1)  A  convic- 
tion on  tinsupported  testimony  of  a 
confessed  violator  of  the  law,  con- 
tradicted by  other  competent  wit- 
nesses and  Impeached  for  truthful- 
ness, cannot  be  sustained.  Green  v. 
State,  6  Okl.  Cr.  585,  120  P  667. 
(2)  Where  the  Judge  has  overlooked 
contradictions  and  inconsistenoles  In 
testimony  or  failed  to  .  give  due 
weight  to  its.  improbability,  his  flnd- 
Ingrs  may  be  reviewed.  U.  S.  v.  Her- 
rera,  26  Philippine  276. 

[b]  UnprobaMUty  of  defenaant's 
•vldSBee, — Defendant  was  charged 
with  placing  his  wife  in  a  house  of 

frostltutlon  contrary  to  Pen.  Code 
266g,  and  in  his  defense  testified, 
as  did  another  witness,  to  the  ef- 
fect that  he  had  previously  married 
in  China  a  woman  who  had  lived  with 
him  as  his  wife,  and  who  was  still 
living,  and  from  whom  he  had  never 
been  divorced,  and  this  testimony 
was  not  contradicted.  It  was  held 
that  the  evidence  was  not  improb-. 
able  In  Itself,  and  could  not  be  dis- 
regarded by  the  Jury,  and  that  as  it 
was  sufficient  to  raise  a  reasonable 
doubt  as  to  the  existence  of  a  prior 
marriage  which  would  preclude  a  con- 
viction, a  verdict  of  conviction  should 
be  reversed  as  contrary  to  the  evi- 
dence. Peo.  V.  Mock  Tick  Qar,  14 
(3aV  A.   334.  Ill   P  1039. 

9.  V.  S. — Cooper  v.  U.  S..  232  Fed. 
81,  146  (X;a  273  [certiorari  den  241 
U.  S.  675  mem,  36  SCt  726  mem,  60 
L.  ed.  1232  mem]. 

Ind. — Doike  v.  State,  99  Ind.  229: 
Roberts  v.  State,  26  Ind.  A.  366.  68 
NE  203. 

Iowa. — State  v.  Mofllt,  165  Iowa  702, 
136  NW  908. 

Ky. — Logan  v.  Com.,  171  Ky.  670, 
188  SW  678. 

La. — State  v.  Hawthorn,  184  La. 
979,  64  S  873;  State  v.  Fink,  127  La. 
190,  63  S  519;  State  v.  LeBlanc,  125 
La.  967,  52  S  114;  State  v.  Rabb,  116 
La.  733.  39  S  971;  State  v.  Acebal.  110 
La.   129,  34  S  303. 
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dence  as  to  venne"*  or  other  juisdictional  fact8,4 
or  as  to  intent,**  malice,**  or  capacity  to  commit 
crime  as  affected  by  the  question  of  age,**  drunken- 
ness,*' or  insanity.*'  Similurlyj  the  verdict  is  usu- 
ally conclusive  on  the  issue  of  defendant's  identifl<- 
cation  as  to  the  person  who  committed  the  erime,^^ 


on  the  issue  of  self-defense,**  as  to  the  force  and 
effect  of  evidence  of  alibi,*"  and  as  to  the  degree  of 
the  crime.**'  But  the  conviction  will  be  reversed 
where,  on  examination  of  the  evidence,  there  is  a 
total  lack  of  proof  as  to  the  corpus  delicti,**  intent,** 


Mass. — Com.  v.  IfcDonald,  187 
Mass.  681,  7t  NE  852. 

M188. — Pearson  v.  State,  63  S  689. 

Mo. — State  V.  Latimer,  116  Mo. 
624,  22  SW  804;  State  v.  Terry,  105 
Mo.  A.  428,  79  BW  998;  State  v.  Wil- 
son, 16  Mo.  A.  560  mem  Caff  86  Mo. 
520J. 

Nev.^«Ut*  v.  Smith,  23  Nev.  4*S. 
117  P  19. 

N.  T. — ^Peo.  v.  Flechter,  44  App. 
Dly.  199,  60  NTS  777,  14  N.  T.  Cr. 
828 

dkl.— Tlnsley  v.  State,  12  Okl.  Cr. 
670,  160  P  331;  Owens  v.  State,  6 
Okl.  Cr.  110,  116  P  346,  36  LRANS 
633,  AnnCa8l913B  1218. 

Or. — State  v.  Carothera,  M  Or.  3U 
138  P  1077. 

8.  C. — Belton  y.  Campbell,  103  S.  C 
424,  88  SB  30. 

Tex — Decker  v.  Stats.  72  Tex.  Cr. 
88^60  SW  1192. 

Wash. — State  v.  Brown.  62  Wash. 
293,  113  P  782;  State  T.  COttrell,  66 
Wash.  643.  106  P  179. 

W.  Va. — State  v.  Henry,  74  W.  Va. 
72^1  SB  S69. 

Wis. — Schwantea  v.  State,  127  Wis. 
160,  106  NW  237. 

[a]  UlnstratlOBa. — (1)  A  finding, 
on  the  trial  of  a  charge  of  grand  lar- 
ceny, as  to  whether  the  evidence 
shows  larceny  or  burglary  is  one  of 
fact,  and  will  not  be  disturbed  on 
appeal  If  there  is  evidence  to  sup- 
port it.  Peo.  v.  Matesuski,  11  Cal.  A. 
466,  106  P  426.  (2)  The  court's  find' 
Ings  that  a  defendant  convicted  of 
wife  desertion,  in  violation  of  Acts 
(1902)  No.  34,  did  not  have  "just 
cause,"  which  in  such  connection 
means  lawful  ground,  was  not  re- 
viewable. State  v.  Donxi,  133  La. 
926,  63  S  406.  (3)  Under  Rev.  L.  o 
208  i  39,  providing  that  an  officer 
who  arrests  a  person  charged  with 
larceny  shall  secure  the  property  al- 
leged to  have  been  stolen,  and  on 
conviction  the  property  shall  b«  re- 
stored to  the  owner,  the  trial  court's 
determination  that  certain  money 
found  on  defendant  was  a  part  of 
the  amount  stolen,  which  finding  was 
supported  by  some  evidence,  was  not 
sublect  to  review  on  appeal.  Com. 
V.  McDonald,  187  Mass.  681,  73  NB 
862.    (4)  Whether  provocation  for  op- 

erobrloua  words  tending  to  cause  a 
reach  of  the  peace  was  adequate,  be- 
ing solely  for  the  Jury,  the  ap- 
pellate court  cannot  say  that  the 
jury's  flndlne  was  contrary  to  law. 
Wiggins  V.  State,  77  Qa.  A.  748,  88 
SB  411.  (5)  A  finding  of  a  Jury  as 
to  whether  one  was  an  accessoir  la 
conclusive.  State  v.  Smith,  33  Nev. 
438,  117  P  19. 

[b]  Tonaar  JaopatiOr, — When  a 
plea  of  former  Jeopardy  is  inter- 
posed and  counsel  elect  to  submit  the 
question  to  the  Jury  rather  than  to 
the  court,  the  Jury's  finding  will  not 
be  disturbed.  Tlnsley  v.  State.  12 
Okl.  Cr.  670.  160  P  331. 

la  Ala. — ^Barney  v.  State,  6  Ala. 
A.    302,    67    S    698. 

Ark.— Russell  v.  State,  97  Ark.  92, 
133  SW  188. 

Cal. — Peo.   v.    Magallones,   16   Cal. 

Ga. — Long  v.  State,  118  Oa.  819, 
45  SB   416. 

Iowa. — State  y.  Hopkins,  94  Iowa 
86,  62  NW  656. 

Ky. — Duff  V.  Com.,  163  Ky.  665,  156 
SW  149. 

Miss.— Hill  V.  State,  112  Miss.  276, 
73  S  66. 

N.  T. — ^Peo.  V.  Llpp,  111  App.  Dlv. 
604.  98  NTS  86. 

N.  C. — State  v.  Carter,  126  N.  C. 
1011,   35  SB  591. 


Pa. — Com.  V.  Budnis,  197  Pa.  S42, 
47  A  748. 

S.  C. — State  V.  Varl,  35  S.  C.  176, 
14  SB  392;  State  v.  Penny,  19  S.  C. 
218. 

Tex. — Pye  v.  State,  71  Tex.  Cr.  94. 
154  SW  222;  Bowling  v.  State,  12 
Tex.  A    338 

[a]  lA  KoolaUa*  (1)  it  was  held 
In  the  earlier  cases  that  the  decision 
of  the  trial  court  or  the  Jury  as  to 
venue  could  not  be  reviewed  by  the 
supreme  court.  State  v.  Burton,  106 
La.  732,  31  S  291;  Stata  v.  McAdams, 
106  La.  720,  31  S  187;  State  v.  Thorn- 
ton, 49  La.  Ann.  1007,  22  S  316;  State 
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or  other  essential  elements  of  the  crime.**  Like- 
wise a  reversal  will  follow  a  total  failnre  to  con- 
nect defendant  with  the  crime,**  or  where  it  ap* 
pears  that  the  jnry  disregardeid  a  defense  which 
was  almost  conclusively  established  by  "the  evi- 
dence.*" 

Corroborating  evidence.  Where  corroborating 
evidence  is  essential  to  a  conviction,  the  appellate 
court  most  determine  as  a  matter  of  law  whether 
there  is  any  such  evidence  in  the  ease,  and  will  re- 
vise if  there  is  none,**  otherwise,  the  weight  and 
sofBciency  of  such  evidence  is  for  the  jury.*^ 
Whether  a  witness  is  an  accomplice,  and  therefore 
must  be  corroborated,  is  likewise  for  the  determina- 
tion of  the  jury  **  or  the  trial  court.*"  It  has  been 
held  that  where  by  their  verdict  the  jnry  show  that 
they  beUeved  the  testimony  of  a  witness  notwith- 
standing an  erroneous  instruction  that  he  was  an 
aecompUce  whose  testimony  must  be  corroborated, 
the  verdict  mayibe  sustained  on  the  theory  that  the 
instruction  was  erroneous.** 

Collateral  issnes  arising  on  the  trial  or  in  the 
course  of  the  proceedings  preliminary  thereto  are 
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evidence  of  premeditation  was  scant 
and  was  furnished  by  defendant 
alone,  a  new  trial  was  granted. 
Ward  v.  State,  67  Fla.  174,  64  8 
750. 
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Co.,  S3  Mont.  104,  161  P  95S;  State  v. 
Mlchellod.  62  Or.  271,  124  P  263.  667. 
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concluded  by  the  findings  of  the  trial  court,  pro- 
vided only  his  action  is  based  on  some  substantial 
evidence,**  as  where  the  court  finds  that  there  has, 
been  a  waiver  of  a  preliminary  examination  "  or  of 
the  right  to  a  jnry  trial,'*  or  where  it  passes  on  an 
application  for  change  of  venue  **  or  continuance,*' 
or  decides  the  qualification  of  juroi^,**  or  the  eom- 
peteney  of  evidence  the  admissibility  of  which  de- 
peiids  on  preliminary  proofs.*^ 

[f  3598]  f.  Snecenfore  Oonvictimu.  That  there 
have  been  two  or  more  verdicts  of  conviction,  show- 
ing that  several  juries  have  considered  the  evidence 
of  guilt  sufficient,  will  have  much  weight  with  the 
appellate  court  in  sustaining  the  judgment.'*  The 
presumption  of  the  correctness  of  the  last  verdict  is 
not  conclusive,  and  a  new  trial  may  be  granted  for 
insu£Bciency  of  the  evidence,**  but  only  in  an  ex-! 
tremely  clear  case.**  ' 

[i  3599]  g.  Approval  of  Verdict  by  Trial 
Judge.  The  fact  that  the  trial  judge  was  satisfied 
with  the  verdict,  and  that  he  refused  to  set  it  aside 
or  order  a  new  trial,  will  be  accorded  great  weight 
by  the  appellate  court.*^  as  is  shown  by  such 
Com.,  7  Oratt.   (48 
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86  SE  282:  Hooks  v.  Wrlghtsville,  16 
Oa.  A.  456,  86  SB  613:  Coatin  v. 
State,  16  Oa.  A.  408,  86  SB  617; 
Kemp  v.  State,  16  Oa.  A.  251,  85 
SE  90;  Mitchell  v.  State,  15  Oa.  A. 
803,  84  SB  205;  Gentry  v.  State,  15 
Ga.  A.  641,  88  SB  1099;  Foreman  v. 
State,  14  Oa.  A.  816,  82  SB  354;  Tlm- 
mons  V.  State,  14  Oa.  A.  802,  82  SB 
378;  Greenfield  v.  State,  14  Ghu  A. 
603,  81  SB  814;  Anglln  v.  State,  14 
Ga.  A.  666,  81  SE  804;  Harris  v. 
State,  14  Oa.  A.  621,  81  SB  687: 
Dent  V.  State,  14  Oa.  A.  269,  80  SB 
548;  Oadlln  V.  State,  18  Oa.  A.  660, 
79  SB  751:  Ross  v.  State,  13  Oa.  A. 
659,  79  SB  746;  Smith  v.  State,  13 
Ga.  A.  241,  79  SE  51;  Durrett  v. 
State.  11  Ga.  A.  803,  76  SB  364: 
Brewton  v.  State,  9  Oa.  A.  827,  72  SB 
280;  Jenkins  v.  State,  8  Ga.  A.  530, 
69  SE  918;  Gentry  v.  State,  8  Oa. 
A.  529,  69  SE  1085;  Carter  y.  State. 
8  Oa.  A.  471,  69  SB  538;  Moulton  v. 
State,  8  Oa.  A.  380,  69  SB  32:  Allen 
V.  State,  8  Oa.  A.  284,  68  SE  1009; 
Jordan  v.  State,  7  Oa.  A.  245,  66  SB 
627;  Moss  v.  State,  6  Ga.  A.  698.  63 
SB  719;  Wilson  v.  State,  5  Ga.  A. 
612,  63  SB  597;  Martin  v.  State,  5  Ga. 
A.  606.  63  SB  606;  Jolly  ▼.  State,  6 
Oa.    A.     464,     63     SB    620;     Jones    v. 
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court's  reluctance  to  interfere  with  the  trial  court's 
disposition  of  a  motion  for  a  new  trial.*'  A  re- 
versal may  be  had,  however,  where  the  action 
of  the  trial  court  is  plainly  and  palpably  wrong,** 
especially  where  the  record  discloses  the  fact  that 
the  trial  judge  was  not  satisfied  with  the  verdict;** 
but  a  verdict  will  not  be  set  aside  merely  because 
the  trial  court  expressed  a  doubt  as  to  defendant's 
guilt.**  Where  the  state's  witnesses  fail  to  testify 
to  facta  necessary  to  establish  the  crime,  it  cannot 
be  said,  as  a  matter  of  law,  that  the  court  and  jury 
were  satisfied  of  defendant's  guilt  beyond  a  reason- 
State,  4  Qa.  A.  273,  61  SB  ISS;  Cox 
V.  State,  3  Ga.  A.  609.  60  SE  383: 
Scott  V.  State,  3  Ga.  A.  479,  60  S£l 
112;  Williams  v.  State,  2  Ga.  A.  629, 
68  SK  1072;  Harris  v.  State,  (A.)  58 
SB  672;  Harris  v.  State,  2  Ga.  A. 
406.  58  SB  689;  Sims  v.  State,  1  Ga. 
A.  776,  57  SB  1029;  Hahan  v.  State, 
1  Ga.  A.  634,  58  SB  265;  Davis  v. 
State,   1  Ga.   A.   831.   67   SB  924. 

111.— Barrett  v.  Peo.,  220  111.  304, 
77    NB    224. 

Ind. — ^Bacock  v.  State,  169  Ind.  488, 
82  NB  1039. 

Ind.  T— Glover  v.  U.  S.,  6  Ind.  T. 
262,  91  SW  41  [rev  on  other  grounds 
147  Fed.  426,  77  CCA  450,  8  AnnCas 
1184]. 

Iowa. — State  v.  Toun»  168  Iowa 
647,  138  NW  871;  State  v.  Johnson, 
186  NW  928;  State,  v.  Pingel,  128 
Ipwa  615,  106  NW  58.      . 

Kan. — State  v.  Schneck,  86  Kan. 
334.  116  P  823. 

Mlas. — Smith  v.  State,  108  Miss. 
356,   60  S  330. 

.Ho. — State  v.  Devorss,  221  Mo.  469, 
1^0  SW  76;  State  v.  Page,  212  Mo. 
224,  110  SW  1057;  State  v.  Mathews, 
202  Mo.  143,  100  SW  420;  State  v. 
Tandell,  201  Mo.  646,  100  SW  466; 
State  V.  Jacobs,  152  Mo.  565,  64  SW 
441;  State  V.  Hlbler,  149  Mo.  478, 
61  SW  85:  State  v.  Rufus.'149  Mto. 
406,  61  SW  80;  State  v.  Bauerle, 
145  Mo.  1,  46  SW  609;  State  v.  Hay- 
den,  141  Mo.  311,  42  SW  826;  State 
V,  Marcks,  140  Mo.  666.  41  SW  973, 
4t  SW  1095;  State  v.  Burks.  132  Mo. 
363,  94  SW  48;  State  v.  Woods,  157 
Mo.    A.    550.    138    SW    681. 

■  Mont. — State  V.  firodock,  53  Mont. 
468.    164    P    658;    State    v.    Hurst,    23 
Mont.   484.   69  P.  911. 
'  Nebr.^Russell   v.   State,   66    Nebr. 
497,   92   NW  751. 

N.  H.— State  v.  Danforth,  78  N.  H. 
215.  60  A  839,  111  AmSR  600,  6  Ann 
Cas   657. 

N.  T.— Peo.  V.  Shilltano.  218  N.  T. 
iBl.    112   NB   788,1  t.RA1916P  1044. 

N.  D. — State  V.  Denny,  17  N.  D. 
519,  117  NW  869. 

.  Okl. — Steudle  v.  Terr.,  19  Okl.  492, 
91  P  1024;  Smith  y.  Terr.,  11  Okl. 
666,  69  P  803;  Kennon  v.  Terr.,  5 
Okl.  686,  60  P  172;  Balbrldjre  v. 
State,  13  Okl.  Or.  676,  165  P  1160; 
Gordon  v.  State,  13  Okl.  Cr.  117,  162 
P  444;  Klntz  v.  State,  12  Okl.  Cr.  96, 
162  P  189;  Tronter  v.  State,  10  Okl. 
Cr.  610,  140  P  789:  Carney  v.  State, 
10  Okl.  Cr.  492,  138  P  1042;  Calvert 
V.  State.  10'  Okl.  Cr.  185,  135  P  737; 
High  V.  State.  9  Okl.  Cr.  523.  132 
P  609;  Tempy  v.  State,  9  Okl.  Cr. 
446,  132  P  383;  Cox  v.  State,  9  Okl. 
Cr.  378.  131  P  1109;  Curry  v.  State, 
9  Okl.  Cr.  38.  130  P  513;  Fulmer  v. 
State,  8  Okl.  Cr.  628.  128  P  1103: 
Lawyer  v.  State,  7  Okl.  Cr.  361,  128 
P  850;  Welsh  v.  State,  7  Okl.  Cr. 
358,  123  P  706;  Flanders  v.  State,  6 
Okl.  Cr.  318,  118  P  693;  Bolman  v. 
State.   2  Okl.  Cr.   236,   101   P  136. 

R.  I.— State  V.  Smith,  93  A  1;  State 
V.  Buchanan.  82  R.  I.  490,  79  A  1114; 
State  V.  Badnelley,  32  R.  I.  378,  79  A 
834. 

S.  C. — State  V.  Murphy,  86  8.  C. 
268,  68  SB  570;  State  v.  Anderson.  18 
S.    C.    L,.    565;    State    v.    Hooper,    18 


able  doubt.*'^  Nor  do  remarks  by  the  trial  court,  in 
sentencing  accused  to  death,  expressing  his  personal 
views  as  to  the  circumstances  under  which  the  death 
penalty  should  be  imposed  for  murder  and  recom- 
mending-a  commutation,  of  the  sentence  by  the  gov- 
ernor, constitute  a  disapproval  of  the  sufficiency 
of  the  evidence  to  support  the  conviction.*' 

[\  3600]  6.  Harmless  Error  *— a.  In  GeneraL^ 
It  is  a  rule  of  practically  universal  application  in 
appellate  procedure  that  a  defendant  cannot  avail 
himself  of  error  as  a  ground  for  reversal  where  the 
error  has  not  been  prejudicial  to  him.'    And  except. 


5  C     Li.    87 
"S.  "d. — State   v.   Stumbaugh,   28   S. 

D.  50,  132  NW  666;  State  v.  Brandell, 
26  S.  D.  642,  129  NW  242;  State  v. 
Callahan,   18   S.   D.   150,   99  NW  1100. 

Tenn. — Sherman  v.  State.  125  Tenn. 
19,  140  SW  209;  Cooper  v.  State, 
123  Tenn.  37,  138  SW  826;  Anderson 
V.  State,  6  Lea  602. 

Tex. — ^Tennel  v.  State,  78  Tex.  Cr. 
400,  181  SW  458;  Bdwards  v.  State, 
78  Tex.  Cr.  210,  181  SW  195;  Rowlett 
V.  State,  78  Tex.  Cr.  257,  180  SW 
1078;  Jones  v.  State,  78  Tex.  Cr.  137, 
180  SW  869;  Martin  v.  State,  73  Tex. 
Cr.  646,  165  SW  579;  Jones  v.  State, 
72  Tex.  Cr.  496,  162  SW  1142;  Ross 
V.  State,  71  Tex.  Cr.  493,  169  SW 
1063;  Washington  v.  State,  66  Tex. 
Cr.  360,  147  SW  276;  Klrksey  v. 
State,  61  Tex.  Cr.  641,  186  SW  677; 
Chandler  v.  State,  60  Tex.  Cr.  329, ' 
131  SW  698;  Dougherty  v.  State,  69 
Tex.  Cr.  484,  128  SW  398;  Pratt  v. 
State,  59  Tex.  Cr.  167,  127  SW  827; 
O'Hara  v.  State,  67  Tex.  Cr.  677;  124 
SW  95;  Brandt  v.  State,  67  Tex.  Cr. 
157,  122  SW  23;  Tubb  v.  State.  55 
Tex.  Cr.  606.  117  SW  858;  Bright  v. 
State,  10  Tex.  A.  68;  Rldout  v.  State, 

6  Tex.    A.    249. 
Wash. — State  v.  Peeples,  71  Wash. 

461,  129  P  108;  State  v.  Clem,  49 
Wash.  273,  94  P  1079;  State  v.  John- 
son,  47  Wash.  227,   »1  P  949. 

W.  Va. — State  v.  Stewart,  63  W. 
Va.  597,  60  SB  691;  State  v.  Sulli- 
van. 65  W.  Va.  597,  47  SB  267;  State 
V.  Hill.  48  W.  Va.  132.  35  SE  831; 
State  V.  Reece,  27  W.  Va.  376;  State 
V.   Thompson,   21  W.  Va.   741. 

Wis. — Skulhus  V.  State,  169  Wis. 
475,  150  NW  503;  Olson  v.  State, 
148  Wis.  413,  127  NW  975;  Lam  Tee 
V.    State,    132   Wis.    627,    112   NW   426. 

[a]  Approval  by  ■peolsl  yuAtc*. — 
Denial  of  a  new  trial  by  a  special 
judge  other  than  the  presiding  judge 
Is  not  an  approval  of  the  verdict 
within  the  rule  as  to  the  conclusive- 
ness of  a  verdict  so  approved.  Den- 
nis v.  State,  137  Tenn.  648,  196  SW 
162. 

43.     See  supra  S  8689. 

43.  Peo.  V.  Acosta,  10  Cal.  195; 
Park  V.  State,  123  Ga.  164.  51  SE 
317;  Owens  v.  State,  11  Okl.  Cr.  113, 

143  P  204. 

44.  Rogers  V.  State,  101  Oa.  661, 
28   SB  978. 

46.  Peo.  v.  Brecker,  20  Cal.  A. 
205,  127  P  666;  Ward  v.  Jacksdn,  12 
Ga.  A.  481,  77  SE  649. 

4Si4.     Bryan    v.    State,    (Okl.    Cr.) 

144  F  392. 
46.     Kenwood  v.  Peo.,  57  Colo.  644, 

143  P  373.  AnnCasl916A  1111. 

1.  In  dvll  oBSea  see  Appeal  and 
Error  9   2878  et  seq. 

a.  TJ.  S. — Myers  v.  IJ.  S.,  223  Fed. 
919,  139  CCA  399;  Brown  v.  U.  S.,  142 
Fed.  1,  73  CCA  187;  Mllby  v.  IT.  S., 
120  Fed.  1,  57  CCA  21;  Jackson  v.  U. 
S..  102  Fed.  478,  42  CCA  452;  U.  S. 
V.  Matholt,  26  F.  Cas.  No.  15,740,  1 
Sawy.  142. 

Ala.— Salm  v.  State,  89  Ala.  66.  8 
S  66;  Hughes  v.  State,  35  Ala.  351. 

Ariz. — Garcia  v.  State,  18  Ariz.  466, 
162  P  605;  Terr.  v.  Hargrave,  1  Ariz. 
95,  26  P  475. 

Ark.— Williams  v.   State,   108  Ark. 


70,  146  SW  471;  Taylor  v.  SUte.  99 
Ark.  676,  139  SW  286:  James  v. 
State.  94  Ark.  514,  127  SW  733;  How- 
ard V.  State,  72  Ark.  600,  82  SW  202; 
Hampton  v.  State,  67  Ark.  266,  54  SW 
746. 

Cal.— Peo.  V.  Molina,  126  Cal.  605. 
59  P  34;  Peo.  V.  Bppinger/  109  CaL 
294.  41  P  1037;  Peo.  v.  Kilfoll,  27 
Cal.  A.  29,  148  P  812;  Peo.  v.  Arnold. 
17  Cal.  A.  68,  118  P  729;  Peo.  v. 
McKeehan,  11  Cal.  A.  443,  106  P  273. 

Colo. — Qulnn  v.  Peo.,  82  Colo.  135, 
75    P   396. 

Pla. — Chancey  v.  State,  68  Fla.  93, 
66  S  430;  Seymour  v.  State,  66  Fla. 
133,  63  s  7;  Markey  v.  State,  47  Fla. 
38,  37  S  63. 

Ga. — Patterson    v.    'State,    122     Ga. 

687,  50  SE  489;  Hussey  v.  State,  69 
Ga.  54;  Moulton  v.  State,  18  Ga.  A. 
285,  89  SE  341;  Bernolak  v.  State,  1$ 
Ga.  A.  7,  89  SE  302;  Smith  v.  State. 
12  Ga.  A.  667,   78   SB  134. 

Ida. — State  v.  Rice,  7  Ida.  762,  66 
P  87. 

111.— Peo.  V.  Osborne.  278  111.  104, 
115  NB  890;  Peo.  v.  Well,  243  lU." 
208,  90  NB  731,  134  AmSR  357:  WlB- 
trand  v.  Peo,,  218  111.  323,  76  NB 
891;  Hauser  v.  Peo.,  210  111.  253, 
71  NB  416;  Davis  y.  Peo.,  114  111.  86. 
29  NB  192;  Chicago  V.  Bverlelgh.  162 
111.  A.  456;  Nicholson  v.  Peo.,  29  111. 
A.   67. 

Ind. — Bradburn   v.    State,    162   Ind. 

688,  71  NB  133:  Hollingsworth  v. 
State.  Ill  Ind.  289,  12  NB  490. 

Iowa. — ^Hintermeister  v.  State,  1 
Iowa  101. 

Kan. — State  v.  Hayes,  98  Kan.  409. 
167  P  1171;  State  v.  Baldwin,  36  Kan. 
1     12    P   318 

'Ky.— Wright  v.  Com.,  72  SW  340, 
24  KyL  1838;  Whiteneck  v.  Com.,  65 
SW  916,  56  SW  3,  21  KyL  1626;  Sloan 
V.  Com..  23  SW  676.  15  KyL  437; 
Austin  V.  Com.,  4  KyL  29. 

La. — State  v.  Thomas,  127  La.  676, 
53  S  868.  .37  LRANS  172,  AnnCas 
1912A  1059:  State  v.  Miller,  125  La. 
254,  51  S  189;  State  v.  Gregg,  122  La. 
979,  982.  48  S  426  [clt  Cyc]:  State  v. 
Mlddleton,  104  La.  233,  28  S  914;  State 
v.  Man.sfleld,  62  La.  Ann.  1356,  27  3 
887;  State  v.  Kennon.  46  Leu  Ann. 
1192,  14  S  187;  State  v.  Brown,  16  La. 
Ann.    384. 

Me.— State  v.  Bennett,  76  Me.  690. 

Mass. — Com.  v.  Graves,  112  Mass. 
282. 

Mich.— Peo.  V.  Wade.  101  Mich.  89, 
69  NW  438;  Peo.  v.  Niles,  44  Mich. 
606,    7   NW  192. 

Minn. — State  v.  Gardner,  96  Minn. 
318,     104     NW    971,    2    LRANS     49. 

Miss. — Flowers  v.  State,  101  Miss. 
108,  57  S  226;  Josephine  v.  State,  39 
Miss.  613. 

Mo. — State  v.  Matthews,  88  Mo. 
121;  State  v.  Forrester,  63  Mo.  A.  630, 
State  V.  Williams,  11  Mo.  A.  600. 

Nebr. — Flege  v.  State,  98  Nebr.  687, 
163  NW  579. 

Nev.— State  v.  Smith,  33  Nev.  438, 
117  P  19. 

N.  J. — State  V.  Dougherty,  86  N. 
J.  L.  626,  93  A  98  [rev  on  other 
grounds  88  N.  J.  L.  209,  96  A  56, 
LRA1916C  991];  State  v.  LIttman. 
86  N.  J.  L.  453,  92  A  580  [aff  88  N. 
J.  L.  392,  96  A  66];  Winters  v.  State, 
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it  seemB,  in  one  state,*,  the  rale  applies  as  well  to 
capital  eases  as  to  offenses  of  any  other  grade.* 
Technical  errors  or  defects,  or  mere  irregularities 
which  do  not  affeet  the  substantial  rights  of  de- 
fendant, must  be  disregarded  on  review  by  the  appel- 
late eourt.'  Similar  expressions  found  in  the  books 
aie  that  where  guilt  is  clearly  established  reversal 
will  not  be  granted  except  for  substantial  or  funda- 
mental errors;*  that  errors  complained  of  mus^  be 
disregarded  where  the  conviction  was  just  and 
would  have  been  reached  if  the  errors  had  not  been 
committed;^  that  notwithstanding  error  a  cause  will 
not  be  reversed  where  the  record  shows  that  de- 


<1  N.  J.  L.  613,  41  A  220;  SUte  v. 
Fox.  25  N.  J.  L.  686. 

N.  T. — ^Peo.  V.  Toungs,  151  N.  T. 
210,  45  NE  480;  Shorter  v.  Peo.,  2  N. 
T.  1S3.  51  AmD  286  [all  4  Barb. 
4601;  Peo.  v.  Myers,  2  Hun  6;  Peo.  v. 
Walters.  18  AbbPr  147,  6  Park.  Cr. 
15    [aff  32  N.   Y.    147]. 

N.  a— SUte  V.  Cowan.  29  N.  C.  239. 

N.  D.— Stetc  V.  HcKone,  31  N.  D. 
547.  154  NW  256. 

Oh. — Tinsue  v.  State.  90  Oh.  St. 
368,  108  NE  222.  AnnCasl916C  1156; 
Scovern  v.  State,  6  Oh.  St.  288;  May 
T.  State,'  14   Oh.    461.   45  AmD  548. 

Okl— Lemley  v.  State,  (Cr.)  164  P 
1152;  Starr  v.  State,  7  Okl.  Cr.  574, 
124  P  1109;  Moody  v.  U.  S.,  2  Okl. 
Cr.  <$2,  666,  103  P  862,  1039  [quot 
Cyc];  Byers  v.  Terr.,  1  Okl.  Cr.  677, 
100  P  261,  103  F  632. 

S.  C— State  V.  Bethune,  88  S.  C. 
401.  71  SE  29;  State  v.  Gibson,  83  S. 
C.  34,  64  SE  607,  916. 

S.  D.— State  v.  Plrkey,  24  8.  D. 
533,  124  NW  713. 

Tex. — Kearse  v.  State,  68  Tex.  Ct". 
(33,  151  SW  827. 

Wash. — State  T.  Haazard.  76  Wash. 
5.  134  P  514. 

W.  Va. — State  v.  Oebhart,  70  W. 
Va.  232,   73    SE  964. 

Wis. — State  V.  Murphy,  128  Wis. 
201,  107  NW  470;  Hlntz  V.  SUte,  126 
Wis.  405.'104   NW  110. 

Ont. — Rex  V.  Finnessey,  11  Ont. 
U   338,    7    OntWklyR    383. 

[a]  "Prejnairial  •rror  la  such  er- 
ror as  In  all  probability  must  have 
produced  some  effect  upon  the  flnal 
result  of  the  trial,  namely,  the  ver- 
dict of  the  Jury."  State  v.  Plrkey,  24 
S.  D.  533,    536,    124    NW    713. 

[b]  Basaoa  for  nil*. — "A  defend- 
ant upon  trial  for  hia  life  or  liberty 
should  be  protected  in  the  full  en- 
joyment of  every  material  right  given 
him  by  law,  but  it  la  also  true  that 
the  interests  of  society  and  the  rights 
of  other  persons  should  also  be  care- 
fully guarded  and  protected  in  the 
trial  of  every  criminal  case."  Koo- 
ler  V.  State.  7  Dkl.  Or.  336,  123  P  654. 

[c]  Bnltav  proper  oa.  othor 
powuu. — ^A  ruling  which,  although 
based  on  grounds  that  are  errone- 
ous,/ was  proper  on  other  grounds 
will  not  Justify  a  reversal.  State  v. 
Weaver,  58  S.  C.  106,  36  SB  499. 

[d]  AflmiSBton  of  conf— rion.— 
Under  Code  Cr.  Proe.  g  542,  where 
the  elt^ments  of  a  crime  are  proved 
independently  of  the  confession  of 
accused,  the  error  of  the  court  in  ad- 
mitting his  confession  may  be  dis- 
regarded. Peo.  v.  Meyer,  162  N. 
T  357,  56  NB  758.  14  N.  T.  Cr.  487. 

[e]  Wtatm  tb*  stat*  faOa  to  offer 
naoeat  proof  to  Jnatlfy  »  oonvlo- 
tioa,  the  appellate  court  will  not,  at 
the  request  of  the  state,  reverse  the 
cause  for  errors  committed  at  the 
trial  which  would  have  necessitated 
a  reversal  but  for  such  failure  of 
proof.  Peo.  V.  Weiss-Chapman  Drug 
Co..  5  Colo.   A.  153,    38  P  334. 

3.  Mitchell  V.  State,  60  Ala.  26 
(in  which  it  was  said  that  in  a  prose- 
cution for  an  offense  punishable  by 
death,  the  doctrine  of  error  without 
injury,  as  in  civil  cases,  will  not  be 
applied). 

4,  Davis  V.  Peo..  114  ni.  86,  88.  29 
NE  192;   SUte   v.   Fox,   26  N.   J.   Jj. 
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6.  Ala. — Sanders  v.  State,  181  Ala. 
1.    31    S   664. 

Arl«. — Campbell  v.  Terr.,  14  Ariz. 
109.   126  P  717. 

CaJ. — Peo.  v.  Maroney,  109  Cal.  277, 
41  P  1097. 

Pla. — Robinson  v.  SUte,  70  Fla. 
628,   70   S   696. 

Oa. — Maddox  v.  E2atonton,  8  Ga. 
A,  817.  70  SC  214. 

Hawaii. — Reg.  v.  Haumea,  8  Hawaii 
280;  Rex  v.  Wo  Sow,  7  Hawaii  734. 

Ida. — SUte  V.  Rice,  7  Ida.  762,  66 
P  87. 

111.— Spears  v.  Peo.,  220  111.  72,  77 
NE  112,  4  LRANS  402;  Collins  v. 
Peo.,  194  ni.  606,  62  NE  902. 

Ind. — Bandyr.e  v.  SUte,  130  Ind. 
26,  29  NE  892;  Hunter  v.  SUte.  103 
Ind.  428,  1  NE  361;  Baehner.v.  State, 
25  Ind. -A.  697,  58  NE  741;  Roaensteln 
V.  State,   9   Ind.  A.  290,  36  NE  662. 

Iowa.— SUte  v.  Kuhn.  117  Iowa  216, 
90  NW  733:  State  v.  Raw,  81  Iowa 
138.  46  NW  872;  SUte  v.  Oulsenhause, 
20  Iowa  227. 

Kan. — SUte  v.  Smiley.  66  Kan.  240, 
69  P  199;  Millar  v.  State.  2  Kan.  174. 

Ky. — Dee  v.  Com.,  142  Ky.  742,  136 
SW  316;  Gordon  v.  Com.,  186  Ky. 
508,  124  SW  806;  Nicely  v.  Com.,  68 
SW   996,   22  KyL  900. 

La.— State  v.  Charles,  108  Da.  230, 
32  S  364;  SUte  v.  Starr,  62  La.  Ann. 
610,  26  S  998;  State  v.  Turner,  26  La. 
Ann.  573. 

Minn. — State  v.  OraffmuUer,  26 
Minn.   6,   46  NW  445. 

Mont. — State  v.  Crean,  43  Mont.  47, 
114  P  603,  AnnCa8l912C  424;  State 
V.  Sloan.  22  Mont.  293.  66  P  364. 

N.  J. — State  V.  Baum.  64  N.  J.  D. 
410.   45  A  806. 

N.  M. — Leonardo  v.  Terr.,  1  N.  M. 
291 

N.  Y.— Peo.  V.  Gibson.  218  N.  Y.  70, 
112  NE  730  [rearg  den  218  N.  Y:  719 
mem,  113  NE  1063  memj;  Peo.  v. 
Swersky,  216  N.  Y.  471.  Ill  NE  212 
[aff  168  App.  Div.  941.  163  NYS  1134]; 
Peo.  V.  Perry,  216  N.  Y.  737  mem, 
109  NE  1087,  AnnCasl917A  410;  Peo. 
V.  Vendetti,  216  N.  Y.  784  mem.  109 
NE  1088:  Poo.  v.  Duffy,  212  N.  Y. 
57,  105  NE  839,  AnnCa8l915»  176, 
LRA1915B  103  [aff  160  App.  Div.  385, 
145  NYS  6991;  Peo.  v.  Gilbert,  199 
N.  Y.  10,  92  NE  86,  20  AnnCas  769; 
Peo.  V.  Strollo,  191  N.  Y.  42,  83  NB 
573;  Peo.  v.  Bonier,  179  N.  Y.  315, 
72  NE  226.  103  AmSR  880,  189  N.  Y. 
108,  81  NE  949;  Peo.  v.  Miller,  169 
N.  Y.  339,  62  NE  418,  88  AmSR  646; 
Peo.  V.  Hallen.  164  N.  Y.  565,  58  NE 
1090;  Peo.  v.  Priori.  164  N.  Y.  459, 
58  NE  668;  Peo.  v.  Decker,  167  N.  Y. 
186.  51  NB  1018:  Peo.  v.  Burgess,  153 
N.  Y.  561,  47  NE  889  [rearg  den  164 
N.  Y.  760  mem.  49  NE  1101  mem]; 
Peo.  v.  McKane,  143  N.  Y.  455,  38  NB 
950  [aff  80  Hun  322,  30  NYS  95]; 
Peo.  v.  Marten,  138  N.  Y.  595,  33  NE 
838;  Peo.  v.  Wood.  126  N.  Y.  249,  27 
NE  362;  Peo.  v.  McQuade.  110  N.  Y. 
284,  18  NE  156,  1  LRA  273,  21  AbbN 
Cas  417,  6  N.  Y.  Cr.  1  [rev  1  NYS 
155];  Peo.  v.  Dlmick,  107  N.  Y.  13,  14 
NE  178,  28  NYWklyDig  28  [rev  41 
Hun  616,  6  N.  Y.  Cr.  185,  25  NY 
WklyDlg  236];  Peo.  v.  Petrea.  92  N. 
Y.  128,  65  HowPr  69.  17  NYWklyDig 
121,  1  N.  Y.  Cr.  233  [aff  30  Hun  98, 
64   HowPr  139,   1   N.   Y.   Cr.   198,    16 


fendant  bad  a  fair  trial;*  or  that  error  cannot  be 
regarded  as  harmful  so  as  to  require  reversal,  un- 
less within  reasonable  probabilities,  had  the  error 
not  occurred,  the  result  might  have  been  materially 
more  favorable  to  the  one  complaining  of  it.* 
Nevertheless  the  doctrine  of  harmless  error  does  not 
apply  where  defendant  has  been  deprived  of  a  sub- 
stantial right,^°  and  it  will  not  be  extended  to  such 
an  extent  as  to  deprive  a  defendant  of  a  fair  trial." 
One  who  is  accused  of  crime  is  entitled  to  an  im- 
partial trial,  and  when  the  record  shows  prejudicial 
irr^^larities,  a  conviction  will  be  reversed.^'  If  it 
is    probable,^*    or    indeed    if    it    Is    even    possi- 

NYWklyDig    61;    Peo.    v.    Lumsden, 
141  App.  Div.  168,  128  NYS  1079  [rev 


on  other  grounds  201  N.  Y.  264,  94 
NB  859];  Peo.  v.  Simmons,  125  App. 
Div.  284.  109  NYS  190;  Peo.  v.  Gal- 
lagher, 76  App.  Div.  39,  78  NYS  5 
[aff  174  N.  Y.  505  mem,  66  NB  1118 
mem];'  Peo.  v.  Shlnburne,  27  App. 
Div.   424,    60  NYS  61. 

Okl.— Hodge  v.  Terr.,  12  Okl.  108, 
69  P  1077;  Boggs  V.  U.  S..  10  Okl.  424, 
63  P  969.  65  P  927;  Ostendorf  v. 
State,  8  Okl.  Cr.  36.0.  128  P  143;  Mc- 
Danlel  v.  SUte,  8  Okl.  Cr.  209,  127  P 
358;  Bethel  v.  SUte,  8  Okl.  Cr.  61, 
126  P  698;  Thompson  v.  State,  6 
OkL  Cr.  60,  117  P  216;  Brazlel  v. 
SUte.  5  Okl.  Cr.  640,  115  P  618:  Mor- 
ris V.  Terr.,  1  Okl.  Cr.  617,  99  P  760, 
101  P  111;  Wells  V.  Terr.,  1  Okl.  Cr. 
469,. 98  P  483;  George  V.  U.  S.,  1  Okl. 
Cr.  807,  97  P  1052.  100  P  46. 

Tenn. — Wilson  v.  State,  109  Tcnn. 
167,  70  SW  57;  Lancaster  v.  State, 
2  Lea  575;  Isham'vl  State,  l.Sneed  111. 

Tex. — Morgan  v.  SUte,  43  Tex.  Cr. 
543,  67  SW  420;  Nelson  v.  States  (Cr.) 
66  SW  775;  McDanlel  v.  State,  (Cr.) 
66  SW  549;  Robblns  v.  SUte,  <Cr.) 
20    SW    359. 

Wis.— Vogel  v.  SUte,  138  Wis.  816, 

119  NW  190;  Lanphere  v.  State,  114 
Wis.  193,  89  NW  128;  Cornell  V.  SUte, 
104   Wis.   527,    80    NW   746. 

"It  is  not  necessary,  however,  to 
sustain  a  conviction  that  the  rec- 
ord should  be  free  from  all  error,  and 
where  guilt  is  conclusively  proven 
by  competent  evidence  and  no  other 
rational  conclusion  could  be  reached 
but  that  defendant  is  guilty.  It  would 
require  more  substantial  errors  than 
any  shown  by  this  record  to  Justify 
a  reversal  of  "the  Judgment."  Peo. 
Y.  O'Brien,  277  111.  306,  812,  115  NBl 
123. 

«.  SUte  V.  Sherman,  264  Mo.  374; 
175  SW  73;  Poster  v.  SUte,  11  Okl. 
Cr.  25,  141  P  449;  Koozer  v.  SUte. 
7  Okl.  Cr.  336.  123  P  664;  Smith  v. 
SUte.  6  Okl.  Cr.  380.  118  P  1003; 
Carter  v.  State.  6  Okl.  Cr,  232,  118 
P  264.  And  see  Wistrand  v.  Peo., 
218  111.  323,  76  NE  891  (where  it  was 
Bald  that,  where  the  evidence  of  de- 
fendant's guilt  Is  undisputed,  a  Judg- 
ment will  not  be  reversed  fpr  error 
not  contributing  to  the  conviction). 

7.  Peo.  v.  Scott.^24  (3al.  A.  440, 
141  P  945. 

8.  Offltt  V.  State,  5  Okl.  Cr.  48,  113 
P  654;  Atchison  v.  State,  3  Okl.  Cr. 
296,  105  P  887. 

9.  Oborn  v.  SUte,  143  Wis.  249. 
126  NW  737,  31  LRANS  966. 

10.  Tegeler  y.  SUte,  9  Okl,  Cr. 
188,  130  P  1164. 

11.  Peo.  V.  O'Brien,  277  111.  805, 
115  NB  123;  Jones  v.  State,  97  Miss. 
269,  62  S  791;  Hager  v.  State,  10 
Okl.  Cr.  9,  188  P  263. 

la.     Green  v.  State,  6  Okl.  Cr.  685. 

120  P  667. 

13.  Peo.  V.  Mohr.  167  Cal.  732,  109 
P  476;  Lowry  v.  Com.,  63  SW  977,  23 
KyL  1240  (holding  that  it  is  not  nec- 
essary that  it  should  appear  that  the 
error  necessarily  prejudiced  his  sub- 
stantial rights);  Peo.  v.  Hinksman, 
192  N.  Y.  421,  85  NB  678;  Wash- 
ington V.  State,  68  Tex.  Cr.  589,  151 
SW  818.  See  also  Peo.  v.  Schultz- 
Knlghten,  277  III.  238,  115  NE  140 
(holding   that   error   occurring   on   a 
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ble,'*  that  defendant's  rights  were  substantially 
prejudiced,  a  conviction  must  be  reversed.  Techni- 
cal errors  may  constitute  a  ground  for  reversal 
where,  when  considered  together,  they  cannot  be 
deemed .  harmless.^' 

[$  3601]  b.  Burden  of  Showing  Error  and  Pre- 
amnptioiis  as  to  Prejudice  " — (1)  Burden  of  Show- 
ing Error.  The  burden  of  showii^  error  is  on  de- 
fendant,^' and  inasmuch  as  there  is  no  other  way 
in  which  error  can  be  shown  than  by  the  record, 
it  is  of  course  essential  that  the  error  complained 
of  should  so  appear." 

[$  3602]  (2)  Presmnptiona  as  to  Projudice"— 
(a)  In  CtonnaL  There  is  a  very  considerable 
amount  of  conflict  in  the  decisions  as  regards  the 
matter  of  determining  whether  error  shown  by  the 
record  is  harmless  or  prejudicial  and,  even  in  the 
same  jurisdictions,  decisions  are  often  conflicting 
and  not  to  be  reconciled. 

View  that  error  will  be  presnmed  prejndiciaL   Ac- 


cording to  one  line  of  decisions,  if  the  record  shows 
error,  it  will  be  presumed  that  prejudice  resulted  to 
defendant,  unless  it  affirmatively  appears  from  the 
record  that  no  prejudice  could  have  resulted.** 
Nevertheless  the  presumption  of  error  may  be  re- 
butted by  proof  to  the  contrary  appearing  on  the 
record,  and  the  judgment  will  not  be  reversed  if 
the  record  as  a  whole  overcomes  the  presumption 
of  prejudice  established  by  the  commission  of  error 
and  shows  affirmatively  that  no  substantial  rights 
of  appellant  have  been  injuriously  affected.*^ 

View  that  record  must  show  prejndice  as  wtil  as 
error.  Contrary  to  the  rule  just  considered  there 
are  some  decisions  laying  down  the  doctrine  that 
the  record  must  not  only  show  error,  but  also  that 
the  party  complaining  was  prejudiced  thereby." 

View  that  prejudice  presumed  from  record  show- 
ing material  error.  Other  decisions,  not  taking 
either  of  the  extreme  positions  heretofore  outlined, 
hold  that  if  the  record  shows  material  error  preja- 


critntnal  trial  cannot  be  held  harm- 
lesa,  where  the  evidence  was  so  con- 
tradictory and  uncertain  that  It  could 
not  be  said  that  the  jury  could  not 
reasonably  have  rendered  any  other 
verdict). 

14.  Peo.  V.  Altman.  147  N.  T.  473, 
42  NB  180  [rev  86  Hun  568,  83  NTS 
906];    Stokes    v.    Peo.,    53    N.   T.    164. 

15  AmR  492,  1  Cow.  Or.  657. 

15.  Peo.  V.  Harris,  209  N.  T.  70, 
102   NE   546. 

16.  In  civil  o«a«a  see  Appeal  and 
Brror  i  2879  et  seq. 

17.  Ala. — Smith  v.  State,  183  Ala. 
10,    62    S    864;   Rovers  v.    State,    (A.) 

75  S  264:  Chandler  v.  State,  12  Ala. 
A.  287,  68  S  636. 

Cal. — Peo.  V.  Qlbson,  106  Cal.  458, 
39  P  864;  Peo.  v.  Grider,  13  Cal.  A. 
703,  110  P  586;  Peo.  v.  Cain,  7  Cal.  A. 
163,  93   P   1037. 

Fla. — ^Danaon  v.  State,  62  Fla.  29, 
66  S  677. 

Ga. — Carson  v.  State,  80  Oa.  170,  6 
SB  295. 

Ind. — Stephenson  v.  State.  110  Ind. 
368,  11  NB  360,  69  AmR  261. 

Ind.  T. — Jamison  v.  U.  S.,  7  Ind. 
T.   661,  104  SW  872. 

Mo. — State  v.  Wilson,  161  Mo.  A. 
301,  143  SW  644. 

Mont. — State  v.  Sloan,  86  Mont.  367, 
89  P  829 

Nebr.-^Davls  v.  State,  61  Nebr.  301. 
70  NW  984. 

N.  C— Stete  V.  Wilson.  121  N.  C 
660,  28  SB  416. 

Ok!.— Robbtns  v.  SUte,  (Cr.).  156 
P  491;  Anderson  v.  State,  8  Okl.  Cr. 
90,  126  P  840,  AnnCa8l914C  814;  Koo- 
ser  V.  Stete,  7  Okl.  Cr.  336.  123  P 
664. 

Pa. — Com.  V.  Stenley.  39  Pa.  Super. 
«08. 

18.  Ala. — Rogers    v.    Stete,    (A.) 

76  S  264. 

Ind. — Stephenson  v.  State,  110  Ind. 
358,  111  NB  360,  59  AmR  216. 

Miss. — Lilpscomb  v.  State,  75  Miss. 
659,  23  S  210,  230. 

Mo. — State  v.  Wilson,  161  Mo.  A. 
801.  143  SW  544. 

N.  M.— Stete  V.  Anchete,  20  N.  M. 
19.  145  P  1086. 

19.  And  see  infra  l|  3603-8610. 
00.     U.   S. — Crawford  v.  U.   S.,   212 

U.   S.  188,  29  set  260,  53  L.  ed.   465, 

16  AnnCas  392;  Ayer  v.  New  Mexico, 
201  Fed.  497,  119  CCA  589  [rev  15 
N.  M.  681,  113  P  604];  Fettine  v.  New 
Mexico,  201  Fed.  489,  119  CCA  581; 
Williams  V.  U.  S..  168  Fed.  30.  88  CCA 
296  (rev  17  Okl.  28,  87  P  647];  Sprin- 
kle v.  U.  S.,  160  Fed.  56,  82  CCA 
1  [certiorari  den  206  U.  S.  542,  27 
set  789,  61  L.  ed.  922]:  Miller  v. 
Okl.,  149  Fed.  330,  79  CCA  268.  9 
Annbas  389  [rev  15  Okl.  422,  85  P 
239]. 

Ala.— Hill  V.  State,  40  8  387;  Rid- 
sell  v.  Stete,  1  Ala.  A.  94,  55  S  327. 


Cal.— Peo.  V.  Smith,  106  Cat.  676, 
39  P  38;  Peo.  v.  Murphy,  47  Cal.  IDS; 
Peo.  V.  Williams,  18  Cal.  187;  Peo. 
V.  Casselman,  10  Cal.  A.  234.  101 
P  693 

Fla. — ^Iiane  v.  Stete,  44  Fla.  105,  82 
S  896;  Hawkins  v.  Stete.  28  Fla.  363, 
9  S  662. 

Oa. — Roberson  v.  Stete,  15  Ga.  A. 
545,  83  SB  877;  Burnsed  v.  Stete,  14 
Ga.  A.  832,  82  SB  695;  Wiggins  v. 
State,  14  Ga.  A.  314,  80  SB  724. 

Ida. — State  v.  Baker,  28  Ida.  727, 
156  P  108. 

111.— Peo.  V.  Duncan,  261  111.  339, 
103  NB  1043. 

Ind. — UnderhiU  v.  Stete,  186  Ind. 
587,  114  NE  88:  Hawkins  v.  State, 
185    Ind.    147,    lis    NB    232. 

Iowa. — Stete  v.  Pelrce,  169  NW 
1050;  Stete  v.  Asbury,  172  Iowa  606, 
164  NW  916;  State  v.  Nugent,  134 
Iowa-237,  111  NW  927;  State  v.  Car- 
nagy,  106  Iowa  488,  76  NW  805. 

Kan. — State  v.  Snodgrass,  52  Kan. 
174,   34   P  750. 

Mich.— Sullivan  v.  Peo.,  31  Mi<;h.  1. 

Minn. — State  v.  Hutchison,  121 
Minn.  405,  141  NW  488;  State  v.  Gut, 
18  Minn.  341. 

Miss. — Josephine  v.  Stete,  39  Miss. 
613.  Rule  under  recent  decisions  see 
Infra  note  22. 

Mo. — Stete  v.  Bunyard,  215  Mo.  347, 
161  SW  756;  State  v.  Coleman,  186 
Mo.   161,   84   SW   978,    69    LRA   381. 

Mont. — State  v.  Sloan,  35  Mont.  367, 
89  P  829.  Rule  under  recent  deci- 
sions see  infra  note  22. 

N.  T.— Peo.  v.  Corey,  167  N.  T.  332, 
61  NE  1024,  148  N.  T.  476,  42  NB 
1066;  Peo.  v.  Helmer,  164  N.  T. 
696,  49  NB  249;  Peo.  v.  Koerner,  164 
N.  T.  356,  48  NE  730,  117  App.  Div. 
40,  102  NTS  93  [aff  191  N.  T.  528 
mem,  84  NB  1117  mem]:  Coleman  v. 
Peo..  58  N.  T.  565  [aff  1  Hun  596,  4 
Thomps.  &  C.  61]:  Peo.  v.  Gonzalez, 
36  N.  T.  49;  Peo.  v.  Speeks,  173  App. 
Div.  440,  169  NTS  308;  Peo.  v.  Char- 
toff,  72  App.  Div.  555,  75  NTS  1088. 
16  N.  T.  Cr.  512. 

Okl. — Dupree  v.  State,  10  Okl.  Cr. 
65,  134  P  86;  Porter  v.  Stete,  8  Okl. 
Cr.   64,   126  P  699. 

Or. — State  v.  Goodager,  56  Or.  198, 
106  P  638,  108  P  185. 

S.  D.--«tate  V.  Rlggs,  26  S.  D.  276, 
126  NW  609. 

Tex. — Sorrell  v.  State,  74  Tex.  Cr. 
605.  169  SW  299. 

Utah.— State  v.  Cluff,  48  Uteh  102. 
158  P  701  (holding  that  L.  [1915]  c 
118,  providing  that  error  shall  not  be 
presumed  to  have  resulted  in  the 
miscarriage  of  justice  but  the  court 
must  be  satisfled  that  it  has  that  ef- 
fect before  reversing,  does  not  abol- 
ish the  presumption  that  error,  de- 
priving accused  of  substentlal 
rights,  is  prejudicial). 

Va. — ^Haynes  v.  Com.,  104  Va.  854, 


52  SB  358;  Vauglian  v.  Com.,  85  Va. 
671,  8  SB  684;  Trogdon  v.  Cora.,  31 
Gratt.   (72  Va.)   862. 

W.  Va. — Stete  v.  McCoy.  63  W.  Va. 
69,  59  SB  7SS:  State  v.  Cotts.  49  W. 
Va.  616,  S9  SB  605,  55  L.RA  176: 
State  v.  Hull,  46  W.  Va.  767.  32  SB 
240. 

Wis. — Topolewskl  v.  Stete,  180  Wis. 
244,  109  NW  1037,  118  AmSR  1019. 
7  LRANS  766,  10  AnnCas  627: 

And  see  supra  {  3600. 

[a]  Ooauaonp-law  ml*  is  said  to  be 
in  accord.  Mitchell  v.  Stete,  7  Okl. 
Cr.  563,  124  P  1112.  Rule  in  Okla- 
homa otherwise,  however,  see  infra 
note  22. 

[b]  Bniian  oa  ^uMrttoaa  to  wlt- 
awM. — It  will  be  presumed  that  ac- 
cused was  prejudiced  by  a  refusal  to 
permit  a  question  material  to  the 
issue  to  be  answered.     State  v.  Cool, 

66  W.  Va.  86,  66  SB  740. 

ai.  Ala. — Dave  v.  Stete,.  22  Ala. 
23 

Cal.— Peo.  V.  Richards,  136  Cal.  127, 
68  P  477;  Peo.  v.  Smith,  106  C^al.  676, 
39  P  88:  Peo.  v.  Murphy,  47  Cal.  103. 

III.— Kirby  v.  Peo.,  123  111.  436,  16 
NB  33. 

Mass. — Com.  v.  Keenan,  140  Masa. 
481,  5  NE  477. 

Mo. — State  v.  Coleman,  186  Mo:  151, 
84   SW   978.   69   LRA   381.       . 

S.  D. — State  v.  Rlggs,  26  8.  I>. 
275,  126  NW  609. 

aa.  Ala.— Montelth  v.  State,  161 
Ala.  18.  49  8  777. 

Ark. — ^Kennedy  v.  Stete,  119  Ark. 
611,  178  SW  920;  Carlton  v.  State,  10» 
Ark.  616,  161  SW  145;  Jackson  v. 
State.  101  Ark.  473,  142  SW  1153. 

Cal. — Peo.  V.  Ebanks.  117  Cal.  658. 
49  P  1049.  40  LRA  269;  Peo.  v.  Gib- 
son, 106  Cal.  458,  79  P  864;  Peo.  v. 
Barton,  88  Cal.  176,  25  P  1117:  Peo. 
V.  Stephens,  29  Cal.  A.  616,  157  P 
670,  572:  Peo.  v.,  lAwlor,  21  Cal.  A. 
63,  131  P  63;  Peo.  v.  Merrltt,  18  Cal. 
A.  58.  122  P  8»9,  844;  Peo.  v.  Soto, 
11  Cal.  A.  431,  105  P  420. 

Ga. — Skinner  v.  Stete,  18  Oa.  A. 
370,  79  SB  181. 

Ind.— Ward  v.  Stete,  179  Ind.  624, 
101   NB  809. 

Ind.  T. — Jamison  v.  V.  S..  7  Ind. 
T.  661,  104  SW  872. 

Kan. — State  v.  Hinkley,  81  Kan. 
838,   106  F  1088. 

Ky. — ^Wilson  v.  Com.,  7  KyL  46. 

La. — State  v.  Wooten.  136  La.   560, 

67  S  366;  State  v.  Campbell,  134  La. 
828,  64  S  765;  State  v.  Allen,  111  La. 
154,    36  S   496. 

Mann. — Com.  v.  Min  Sing,  202  Mass. 
121,    88    NB   918. 

Miss. — Lipscomb  v.  Stete,  76  Miss. 
659,  23  S  210,  230.  Rule  under  former 
decisions  see  supra  note  20. 

Mo. — State  v.  Wilson,  161  Mo.  A. 
301,  143  SW  634. 

Mont. — Stete  V.    Barrett,   43   Mont. 


i>»r  later  oa*«s,  davslopaieiits  and  oluuiCMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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di«e  will  be  presamed,  unless  it  appeara  ia  some 
manner  from  the  reeord  that  the  enor  was  harm- 
leae." 

View  that  Bhowing  of  deprivation  of  substantial 
light  raises  presnmption  of  prejudice.  Another  line 
of  cases  holds  that  if  the  record  shows  that  de- 
fendant had  been  deprived  of  a  substantial  right, 
prejudice  will  be  presumed.'* 

[i  3603]  (b)  Admission  of  ETideuce.'*  In 
many  decisions  the  rule  is  laid  down  that,  where 
the  record  shows  that  evidence  has  been  erron- 
eoQsly  admitted,  prejudice-  will  be  presumed,  and 
that  the  state  has  the  bufden  of  showing  that  no 
prejudice  resulted.**  On  the  other  hand,  some  de- 
cisions hold  that,  although  the  record  shows. error 
in  the  admission  of  evidence,  the  burden  rests  on 
appellant  to  show  that  this  was  prejudicial  to  him.'^ 
It  has  been  held  that  prejudice  will  be  presumed 
from  the  admission  of  incompetent  evidence,  where 
the  ease  is  a  close  one  on  the  facts;'"  where  the 
stoiy  of  a  prosecuting  witness  lies  near  the  border 
hoe  of  incredibility;*'  where  the  evidence  could 
reasonably  be  prejudicial;'"  where  the  evidence  is 
admitted  over  objection  and  the  court  directs  the 
jury's  attention  to  it;"  and  where  it  is  possible 

S02.  117  P  89S;  State  v.  Byrd,  41 
Hont  5SS,  111  F  407. 

Nebr. — Brown  v.  State,  88  Nebr. 
411.  12»  NW  645;  Reed  v.  State,  66 
Nebr.  184.  92  NW  321;  Davis  v.  State, 
SI  Nebr.  SOI.  70  NW  »84. 

Npv. — State  v.  Buralll,  27  Nev.  41, 
71  P  B32. 

N.  M. — State  V.  Ancheta.  20  N.  M. 
19,  145  P  1086. 

N.  C— State  v.  Wilson,  158  N,  C 
S99.  73  SB  812 

Okl. — CotlitMrwood  V.  State,  (Cr.) 
1<4  P  1154;  Robblns  v.  State,  (Cr.) 
155  P  491:  Harris  v.  State,  10  Okl. 
Cr.  417,  187  P  865,  139  P  846;  Ryan  v. 
State,  8  Okl.  Cr.  623,  129  P  685:  An- 
derson V.  State,  8  Okl.  Cr.  90,  126  P 
840,  AnnCa8l914C  314;  Koozer  v. 
State.  7  Okl.  Cr.  336,  123  P  654: 
B\rarti  V.  State,  6  Okl.  Cr.  590,  120  P 
1029;  KlUouch  ▼.  State,  6  Okl.  Cr. 
311.  118  P  620:  Coleman  v.  State,  6 
Okl.  Cr.  252,  118  P  694. 

Pa. — Com.  T.  Stanley,  39  Pa.  Super. 


that  a  verdict  of  guilty  was  produced  by  the  er- 
roneous reception  of  evidence." 

Trial  by  court.  In  a  case  tried  by  the  con^  with- 
out a  jury,  the  admission  of  improper  evidence  ia 
presumably  harmless  unless  it  clearly  appears  that 
the  finding  would  probably  have  been  different.** 

{$  3604]  (c)  Ezdusioa  of  Evidence.**  Accord- 
ing to  a  number  of  decisions  there  is  a  presumption 
of  harm  caused  by  error  in  regard  to  the  exclusion 
of  evidence  in  a  jury  trial  which  requires  a  reversal 
of  the  judgment,  unless  the  record  clearly  shows  the 
absence  of  harm.^°  Other  decisions  have  reached 
the  opposite  conclusion  and  hold  that  one  who  com' 
plains  on  appeal  of  the  exclusion  of  evidence  must 
show  afilrmatively  that  he  was  injured  thereby.** 
It  has  been  held  that  where  the  prosecuting  witness' 
story  lay  near  the  border  line  of  incredibility,  any 
error  in  rejecting  material  evidence  is  prejudicial 
error.*  ^ 

[{  3606]  (d)  Error  in  Giving  InBtmctions.** 
While  there  are  some  decisions  which  maintain  the 
contrary  view,*'  the  weight  of  authority  is  to  the 
effect  that  the  giving  of  erroneous  instructions  will 
be  presumed  to  be  prejudicial,  and  tliat  the  burden 
of  proof  rests  on  the  prosecution  to  show  affirma- 


402. 

8,  C — state  V.  Bethune,  98  S.  C. 
195.  75  SB  281;  State  v.  Qlover,  91  a 
C   562,    75    SB    218. 

Tex.— I>olesaI  v.  State,  (Cr^  191 
8W  1158;  Williams  v.  BUte,  76  Tex. 
Cr.  56.   170  8W  708. 

[a]  nitiatntlon,^ — A  bill  of  ex- 
ceptions recited  that  accused  offered 
"a  number  of  witnesses,  to  wit,  Doc. 
Henibree"  and  ten  others  named, 
whose  testimony  tended  to  show  that 
decedent's  character  was  bad,  etc., 
and  that  on  cross-examination  state's 
counsel  asked  witness  if  decedent 
was  not  a  good  neighbor  and  a  kind- 
hearted  man,  that  accused's  objec- 
tion was  overruled,  and  that  some 
witnesses  answered  that  he  was,  and 
aeme  that  he  was  not.  It  was  held 
that  upon  the  record  error  did  not 
appear  to  accused's  prejudice  In  ad- 
mitting the  testimony  of  the  "wit- 
ness," since  he  might  have  been  one 
of  those  who  answered  the  question 
In  the  negative.  Montelth  v.  State, 
161  AU.  18,  49  S  777. 

[b]  Anotrtar  lacompef  nt  qtua- 
tlinu  to  be  asked  a  witness  cannot  be 
presumed  to  have  influenced  the  Jury, 
so  as  to  be  ground  for  reversal,  such 
witness  not  having  testified  to  any 
facts  affecting  defendant,  but  hav- 
ing answered  the  questions  In  the 
negative,  and  at  the  conclusion  of 
her  testimony  all  of  it  having  been 
ruled  out.  Sutton  v.  Com.,  154  Ky. 
7}»,  169  SW  68». 

[c]  la  OUalioiii*  the  common-law 
doctrine  that  error  presumes  injury 
is  not  recognised,  and  no  case  should 
be  reversed  on  appeal  unless  it  ap- 


pears that  appellant  was  deprived  of 
a  constitutional  right  to  his  injury. 
Mitchell  v.  State,  7  Okl.  Cr.  563,  124 
P  1112. 

83.  Miller  V.  State,  174  Ind.  866, 
91  NEl  930  [mod  Reed  v.  State.  141 
Ind.  116,  40  NB  5251;  Porter  v.  State, 
173  Ind.  694,  91  NB  840. 

04.  Austin  v.  Com.,  4  KyL  29  (de- 
privation of  Jury  trial);  Terr.  v.  Pra- 
ther,  IS  N.  M.  195,  135  F  33  (holding 
that  where  a  statute  requires  a  Jury 
to  be  selected  by  lot,  the  right  to 
have  the  Jury  so  selected  Is  a  sub- 
stantial right,  the  deprivation  of 
which  is  presumed  to  be  prejudicial). 

SB.  Ia  elvll  oases  see  Appeal  and 
Error  i_2881. 

aa.  tr.  S.— Todd  v.  U.  S.,  2tl  Fed. 
205,  136  CCA  615;  Sprinkle  v.  V.  S. 
150  Ped.  56,  82  CCA  1  [certiorari  den 
205  U.  S.  542,  27  SCt  789,  61  L.  ed. 
9221. 

Ala. — Vaughan  v.  State,  83  Ala.  65, 
3  S  630;  Williams  v.  State,  88  Ala.  16, 
3  S  616;  Diggs  v.  State,  49  Ala.  311. 

Ark. — Cider  v.  State,  69  Ark.  648, 
65  SW  938,  86  AmSR  220. 

Ga. — Burnsed  v.  State,  14  Oa.  A. 
832,  82  SB  595. 

Ind.— Underbill  v.  State,  186  Ind. 
687.  114  NB  88;  Hawkins  v.  State, 
185  Ind.  147,  113  NE  232;  Rock  v. 
State,  185  Ind.  51,  110  NB  212. 

Iowa. — State   v,   Asbury,    172   Iowa 
806.   154  NW  916. 
,  Miss. — Lynes  v.  State,  36  Miss.  617. 

N.  T.— Peo.  V.  Smith,  172  N.  T.  210, 
64  NB  814;  Stokes  v.  Peo.,  53  N.  T. 
164.  13  AmR  492;  Peo.  v.  Bertllnl, 
171  App.  Div.  480,  157  NTS  599  [rev 
on  other  grounds  218  N.  T.  584,  113 
NB  641,  35  N.  T.  Cr.  1111;  Peo.  v. 
Friedman,  149  App.  Div.  873,  134  NTS 
153;  Peo.  v.  Swasey,  77  App.  Div. 
185,    78    NTS    1103. 

Or. — State  v.  Ching  Ling,  16  Or. 
419,    18    P    844. 

Tex. — Tyson  v.  State,  14  Tex.  A. 
388;  Preston  v.  State,  4  Tex.  A.  186. 

Va. — Haynes  v.  Com.,  104  Va.  864, 
52   SB    358. 

Wash. — State  v.  Thompson,  14 
Wash.   285,  44  P  633. 

W.  Va. — State  v.  Hull,  4B  W.  Va. 
767,  82  SB  240. 

[a]  nms  (1)  the  erroneous  ad- 
mission, in  a  trial  for  conspiracy  to 
commit  larceny,  of  statements  made 
by  a  co-conspirator  not  in  the  pres- 
ence of  defendant  and  after  the  con- 
summation of  the  alleged  conspiracy 
will  be  presumed  harmful  until  the 
contrary  is  shown.  Hawkins  v. 
State,  185  Ind.  147,  113  NB  232.  (2) 
The  record  not  showing  to  the  con- 
trary, the  erroneous  admission,  on  a 


prosecution  for  the  murder  of  liis 
wife,  of  defendant's  statement  in  a 
previous  conversation  that  he  was 
"ornery,"  and  that  there  was  nothing 
too  low  for  him  to  do,  will  be  pre- 
sumed to  have  been  prejudicial.  Por- 
ter V.  State,  17S  Ind.  694,  91  NB  340. 

[b]  The  adadaaioB  of  keanmr  cvl- 
denoe  Is  presumably  prejudicial  un- 
less the  contrary  clearly  appears. 
Topolewski  V.  State,  130  Wis.  244, 
109  NW  1037,  118  AmSR  1019.  7 
LRANS    756,    10    AnnCas   627. 

87.     State  v.  Allen,  111  La.  154,  36 

6  495;  State  v.  Buralli.  27  Nev.  41.  71 
P  582;  State  v.  Glover,  91  S.  C.  662, 
75  SB  218. 

38.  Peo.  V.  Bmsting,  14  Cal.  A. 
708.  112  P  913;  Wiggins  v.  State,  14 
Oa.  A.  814,  80  SB  724. 

89.  Peo.  v.  Priets,  32  (3al.  A.  727, 
164   P  13. 

30.  Sorrell  v.  State,  74  Tex.  Cr. 
506.   169   SW  299. 

31.  Alexander  v.  State,  7  Oa.  A. 
88,   66   SB  274. 

38.     State  v.  Riedel,  26  Iowa  430. 

33.  Topolewski  v.  State,  130  Wis. 
244,    109    NW    1037,    118    AmSR   1019, 

7  LRANS  756,  10  AnnCas  627. 

34.  IB  oivll  cases  see  Appeal  and 
Brror  {  2882. 

3B.  Crawford  v.  U.  S.,  212  V.  B. 
183,  29  SCt  260.  S3  L.  ed.  466,  16  Ann  ' 
Cas  392;  Peo.  v.  Williams,  18  Cal.  187; 
State  V.  Walker,  77  Me.  488,  1  A  357; 
State  V.  Cremeans,  62  W.  Va.  134,  57 
SB    405. 

[a]  Thna  it  has  been  held  that 
where  evidence  of  declarations  made 
by  defendant  accompanying  the  act 
is  improperly  excluded,  the  presump- 
tion is'  that  the  exclusion  Is  detri- 
mental to  the  Interests  of  defendant, 
and  consequently  the  exclusion  is  re- 
versible error.  State  v.  Walker,  77 
Me.    488.    1   A  367. 

38.  Com.  V.  Mln  Sing,  202  Mass. 
121,  88  NB  918;  State  v.  Byrd.  41 
Mont.  585,  111  P  407;  Colllngwood 
V.  State,  (Okl.  Cr.)  184  P  1154;  Har- 
groves  V.  SUte,  (Tex.  Cr.)  24  SW  905. 

37.  Peo.  V.  Priets,  32  <3al.  A.  727, 
164   P  13. 

38.  In  oivU  caaea  see  Appeal  and 
Brror  J   2883. 

38.  Peo.  V.  Gibson,  106  Cal.  458.  39 
P  864;  Peo.  v.  CJaln,  7  (3al.  A.  163, 
93  P  1037;  Harris  v.  State,  10  Okl. 
Cr.  417,  137  P  365,  189  P  846.  And 
see  State  v.  Bosch,  172  Iowa  88,  168 
NW  73  (holding  that  the  tendency 
of  the  court  is  to  restrict,  rather  than 
to  enlarge,  the  application  of  the 
rules  presuming  prejudice  because  of 
technical  inaccuracies  in  the  instruc- 
tions, unless  the  error  is  so  material 
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tively  from  the  record  that  no  prejudice  resulted,** 
although  this  presumption  may  be  rebutted.**  This 
rule  has  been  applied  in  cases  where  the  instruc- 
tions were  conflicting,*^  the  presumption  being  that 
the  jury  followed  the  incorrect  instruction.*' 

[$  3606]  (e)  Error  in  Failing  or  Befnsing  to 
GivB  Instructions.**  According  to  some  decisions, 
prejudice  will  be  presumed  from  the  refusal  of  the 
court  to  give  a  correct  instruction;**  while  accord- 
ing to  others  the  burden  is  upon  the  party  com- 
plaining of  the  refusal  to  give  an  instruction  not 
only  to  show  that  he  was  probably  prejudiced  by 
such  refusal  of  the  court,  'but  that  the  entire 
instruction  is  correct,  and  applicable  to  the  facts 
in  evidence.**  In  other  decisions  relating  to  the 
subject  it  has  been  held  that  prejudice  will  be  pre- 
sumed from  failure  of  the  cburt  to  instruct  the  jury 
that  evidence  competent  only  for  the  purpose  of 
impeaching  a  witness  must  be  considered  by  them 
for  that  purpose  only,*'  and  from  failure  to  instruct 
that  the  jury  were  the  judges  of  the  law  in  a  state 
where  this  is  the  rule.** 

[$  3607]  (f)  Oondtict  or  Remarks  of  Trial 
Jnd^e.  It  hft  been  held  that  because  of  remarks 
by  the  court  made  in  the  hearing  of  the  jury  either 
before  or  after  they  are  called  as  jurors,  the  jndg- 

that  there    ts   reasonable   ground   to 
fear  that  the  Jury  were  misled). 

40.  Cal.— Peo.  V.  Smith,  105  Cal. 
676,  39  P  S8. 

Fla. — tiane  v.  State,  32  S  896;  Wood 
V.  State,  31  Fla.  221,  12  S  639.  See 
also  Hawkins  v.  SUte,  32  Fla.  248,  13 
S  363,  37  AmSR  92  (holding  that  It 
would  be  presumed  that  the  jury 
read  the  word  "Guilty,"  Inadvertent- 
ly written  by  the  Judge  on  the  margin 
of  an  Instruction  given  them  and 
taken  to  their  room,  and  that  It  in- 
fluenced them  to  convict). 

Ga. — ^Wlmberly  v.  State;  12  Qa.  A. 
B40,    77   SE    879. 

Ind. — Sherrlck  v.  State,  167  Ind. 
846,  79  NE  193. 

Iowa. — State  v.  Johnson,  69  Iowa 
623.    29  NW  764. 

Ky. — ^Barnett  v.  Com.,  84  Ky.  449, 
1   SW  722,   8  KyL,  448. 

Mich. — Peo.  V.  Eggleston,  186  Mich. 
610.  152  NW  944;  Sullivan  v.  Peo.,  31 
Mich.    1. 

Minn. — State  v.  Hutchison,  121 
Minn.   406.   141   NW   483. 

Miss.-r-Joset>hlne  v.  State,  39  Miss. 
613. 

Mo. — State  T.  Bunyard,  253  Mo.  347, 
161  SW  758. 

N.  M. — United  States  v.  Routledge, 
8  N.  M.  385.  45  P  883. 

N.  Y.— Peo.  V.  Helraer,  154  N.  T. 
596,  49  NE  249  [rev  13  App.  Dlv.  426, 
42  NYS  642];  Peo.  v.  Gonsales,  35 
N.  Y.  49;  Peo.  V.  Chartott,  72  App. 
Dlv.  555,  75  NYS  1088. 

Utah.— Peo.  v.  Berlin,  10  Utah  89, 
36  P  199.  9  Utah  383.  35  P  498. 

Va. — Vaughan  v.  Com.,  85  Va.  671, 
8   SE  584. 

W.  Va.— State  v.  McCoy,  63  W.  Va. 
69,  59  SE  758;  State  v.  Taylor,  67 
W.  Va.  228,  241,  50  SB  247  toit  Cyc]. 

41.  Peo.  V.  Smith.  106  Cal.  676, 
39  P  38;  Barnett  v.  Com..  84  Ky.  449, 
1  SW  722,  8  KyL  448;  Hawthorne  v. 
State,   58   Miss.    778. 

[a1  Por  exampl*  by  showing 
clearly  that  the  error  was  corrected 
and  cured  by  Instructions  for  accused. 
Peo.  V.  Lapique,  6  Cal.  Unrep.  Cas. 
830,   67   P   14. 

43.  Wimberly  v.  State,  12  Oa.  A. 
540,  77  SE  879;  Peo.  v.  Eggleston,  186 
Mich.  610.  162  NW  944;  State  v. 
Scott,  37  Nev.  412,  142  P  1053;  SUte 
V.  Ferguson,  9  Nev.  106. 

43.  U.  S.  v.  Green,  17  D.  C.  562: 
Peo.  V.  Eggleston,  186  Mich.  610,  162 
NW  944;  Peo.  v.  Berlin,  10  Utah  39, 
36  P  199   [den  reh  9  UUh  388.  35  P 


ment  will  not  be  reversed,**  unless  the  record  clearly 
shows  the  language  used  and  that  it  was  preju- 
dicial;** and  that  remarks  of  the  judge  which  could 
not  reasonably  have  caused  the  jurors  to  be  prej- 
udiced against  accused  presumably'  did  not  injure 
him.**  On  the  other  hand,  it  has  been  held  that 
improper  statements  by  the  trial  judge,  the  natural 
tendency  of  which  is  to  coerce  and  threaten  the 
jury  to  agree  to  a  verdict,  will  be  presumed  preju- 
dicial, unless  it  is  shown  that  no  influence  was  there- 
by exerted.*^  And  prejudiqe  will  be  presumed  from 
a  remark  tending  to  discredit  defendant's  testimony 
where  the  evidence  of  defendant's  guilt  was  slight,*' 
or  from  the  absence  of  the  trial  judge  during  the 
opening  address  to  the  jury.** 

[$  3608]  (g)  Arguments  and  Conduct  of  Oonn- 
seL'*  Decisions  relating  to  improper  arguments,  re- 
marks, and  conduct  of  counsel  are  somewhat  con- 
flicting. Some  hold  broadly  that  the  burden  is  on 
the  complaining  party  to  show  that  prejudice  re- 
sulted from  the  improper  conduct,  remarks,  or  ar- 
gument of  counsel.'*  And  it  has  also  been  held 
that,  where  the  jury  is  specifically  instructed  to  dis- 
regard improper  remarks  or  arguments  of  counsel, 
it  will  be  presumed  that^the  argument  was  not  prej- 
udicial.*'    On  the  other  band,  there  are  decisions 


498]. 

44.  In  olTll  OMM*  see  Appeal  and 
Error  {2884. 

46»  Vauglran  ▼.  Com.,  85  Va.  671, 
8  SE  584.  To  same  effect  Peo.  v. 
Bonier,  179  N.  Y.  315,  72  NB  226,  103 
AmSR  880  (holding  that  where  the 
court  of  appeals  cannot  say  judicial- 
ly that  the  jury  would  have  found 
as  they  did  If  they  had  been  properly 
Instructed,  the  court  cannot  overlook 
the  error  of  the  trial  court  In  failing 
to  give  an  Instruction  requested  by 
defendant,  that  It  should  have  given, 
under  such  code  provision,  and  a  pre- 
sumption of  Injury  conclusively 
arises  whenever  it  is  apparent  that 
the  erroneous  ruling  may  have  af- 
fected the   verdict). 

[a]  Our*  of  error  by  othar  In* 
■U'lmUona. — The  erroneous  refusal  of 
instructions  will  not  be  presumed  to 
have  been  cured  by  the  giving  of  in- 
structions not  embodied  in  the  bill 
of  exceptions.  State  V.  Alderson,  74 
W.  Va.   732.  82  SE  1021. 

46.  Peo.  V.  Lawlor,  21  Cal.  A.  63, 
131  P  63  (holding  that,  under  Const. 
Amendm.  art  6  }  4^,  providing  that 
a  conviction  shall  not  be  set  aside 
for  misdirection  of  a  jury  unless 
there  has  been  a  miscarriage  of  jus- 
tice, it  ts  the  duty  of  the  appellate 
court,  on  determining  that  an  error 
resulted  from  the  refusal  of  an  In- 
struction, to  examine  the  evidence 
and  to  determine  whether  on  the 
whole  case  a  miscarriage  of  justice 
has  resulted,  since  there  ts  no  pre- 
sumption that  prejudice  resulted): 
Davis  v.  State,  51  Nebr.  801,  70  NW 
984;  State  v.  Wilson,  121  N.  C.  650, 
28    SE   416. 

47.  Owens  v.  State,  36  Tex.  Cr. 
345,  351,  33  SW  875,  876  (where  it 
was  said:  "It  was  not  criminative 
evidence  against  the  defendant,  but, 
in  the  absence  of  an  express  instruc- 
tion to  the  jury  restrietlnjf  their  con- 
sideration of  it  to  the  sole  purpose 
for  which  it  was  admitted,  they  may 
have  regarded  it  as  criminative  of  the 
defendant"). 

4&  Ford  v.  State.  101  Tenn.  454, 
47  SW  703. 

48.  Brown  v.  State,  88  Nebr.  411, 
129    NW    545. 

60.  Brown  V.  State,  88  Nebr.  411. 
129  NW  645. 

01.  State  V.  Anderson,  187  La.  766. 
69  S  167. 

6a.  May  T.  State.  98  Miss.  B84,  64 
S   70;  Brown  v.    State,   127  Wis.   198, 


106  NW  536,  7  AnnCas  258;  Hempton 
V.  State,  111  Wis.   127,  86  NW  596. 

Ea]  Tbna  where  the  jury,  on  the 
second  day  of  their  deliberations, 
were  informed  that  the  judge  had 
stated  to  the  sheriff  that  he  would 
go  away  the  next  morning  and  would 
return  In  two  days,  if  needed,  and 
that  the  sheriff  could  telephone  to 
him,  and  the  jury  subsequently  re- 
turned a  verdict  on  the  second  day, 
the  court  on  appeal  must  presume 
that  the  communications  to  the  jury 
were  prejudicial,  necessitating  a  re- 
versal of  the  conviction,  although  the 
jurors  testlfled  that  their  verdict  was 
not  Influenced  by  the  communica- 
tions. May  v.  State,  98  Miss.  584,  64 
S  70. 

53.  Peo.  V.  Hill,  37  App.  Dlv.  327, 
50  NTS  282,  13  N.  T.  (5r.  560.  See 
also  Rose  v.  State,  13  Oh.  Clr.  Ct. 
342,  7  Oh.  Clr.  Dec.  226  (holding 
that  prejudice  will  be  presumed 
where  the  trial  judge  within  the 
hearing  of  the  jury  imputes  improp- 
er motives  to  defendant's  witnesses 
and  disparages  their  testimony  upon 
material  matters).  Compare  Dolezal 
v.  State,  (Tex.  Cr.)  191  SW  1158 
(holding  that  for  the  remark  of  the 
court  that  a  state's  witness  is  an  un- 
willing witness,  and  that  the  prose- 
cuting attorney  may  lead  him,  to  be 
ground  for  reversal,  the  record  must 
disclose   probability  of  Injury). 

64.  State  v.  Carnagy,  106  Iowa  483, 
76   NW   805. 

55.  In  ctvll  e«M«  see  Appeal  and 
Error  I  2886. 

Se.  Jamison  v.  U.  S.,  7  Ind.  T. 
661,  104  SW  872;  State  v.  HInkley,  81 
Kan.  838,  106  P  1088;  Reed  v.  State, 
66  Nebr.  184,  92  NW  321;  Williams  v. 
State,  75  Tex.   Cr.   58,   170   SW  708. 

[a]  .  Asking  Ixoproper  qnaatton.,— 
That  the  county  attorney  persisted 
In  asking  questions  that  had  been 
ruled  out,  while  improper,  is  not 
ground  for  reversal  in  the  absence  of 
a  showing  of  prejudice.  Williaras  v. 
State.  76  Tex.  Cr.  56,  170  SW  708. 

[b]  BiToneoaa  iafersnoea  trorxk. 
•Vldano*. — The  presumption  Is  that, 
if  comments  by  a  prosecuting  attor- 
ney on  inferences  which  may  be 
drawn  from  the  evidence  are  errone- 
ous, the  jury  will  not  be  influenced 
by  them.  State  v.  HInkley,  81  Kan. 
838,    106   P  1088. 

67.  State  v.  Brannon,  133  Xa.  1027, 
63  S  507;  State  v.  Basley.  118  La.  690. 
43  S  279. 


For  later  oaaea,  developmenta  and  ohanvea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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which  hold,  apparently  -without  qualification,  that, 
where  improper  argument  or  misconduct  of  counsel 
is  shown,  the  burden  is  on  the  state  to  show  that 
defendant  was  not  prejudiced  thereby."'  It  has 
also  been  held  that,  where  the  prosecuting  attorney 
in  his  argument  to  the  jury  vent  outside  of  the  lim- 
its allowed  by  law,  and  after  being  caUed  to  order 
by  the  court  he  repeated  the  offense  instantly,  and 
in  the  face  of  the  court's  ruling  the  court,  on  ap- 
peal, must  presume  that  the  improper  argument 
influenced  tlje  jury, to  the  prejudice  of  accused  who, 
although  he  might  have  been  convicted  without  the 
argument,  might  have  received  a  lighter  pun- 
ishment if'  the  improper  argument  had  not  been 
made." 

[f  3609]  (h)  Hiscondnct  of  or  Affecting  Jury. 
Where  misconduct  'of  a  juror  •**  or  of  the  jury  which 
might  have  affected  defendant  prejudicially  is  shown 
by  the  record,  it  is  very  generally  held  that  prej- 
ndice  will  be  presumed,'^  and  that  the  burden  is  on 
the  state  to  show  affirmatively  that  no  such  injury 
in  fact  resulted.'^  It  has  accordingly  been  held  that 
prejudice  to  defendant  will  be  presumed  from  the 
improper  separation  of  the  jury  during  the  trial 
without   defendant's   consent,*'    where   intoxicants 


were  used  by  the  jury;**  where  the  jury  were  so 
exposed  to  intercourse  with  others  that  they  might 
have  been  subjected  to  improper  or  corrupt  in- 
fluence j°'  where  evidence  was  improperly  received 
by  a  jury  engag^ed  in  a  view;"  where  a  juror  heard 
newspaper  articles  read;*'  where  the  jury  read  news- 
pa}>er  articles  relative  to  the  case  during  delibera- 
tions,*' although  this  has  also  been  denied.**  So  it 
has  been  held  that  prejudice  will  be  presumed  where 
the  jury  were  left  in  charge  of  an  officer  who  was 
not  sworn.'"  On  the  other  hand,  it  has  been  held 
that  where  a  statute  makes  it  discretionary  whether 
the  jury  shall  be  kept  together,  defendant  cannot 
complain  of  a  separation  of  the  jury  prior  to  the 
time  the  court  ordered  them  to  be  kept  together, 
in  the  ■  absence  of  a  showing  of  prejudice.'^  And 
it  has  been  held  that,  in  the  absence  of  proof  that 
prejudice  resulted  from  the  taking  of  deceased's 
coat  and  gun  to  the  jury  room,  error  could  not  be 
predicated  thereon,  counsel  for  both'  accused  and 
the  state  having  expressed  their  x  consent  to  such 
procedure  during  the  argument.'* 

[$  3610]  (i)  Miscellaneoiu.'*  Other  decisions 
relating  to  presumptions  arising  from  error  are 
set  out  in  notes  hereto,'* 


58.  Peo.  V.  Orlder,  IS  Cal.  A.  708, 
110  P  686.  See  also  Key  ▼.  State, 
4  Ala.  A.  76,  58  S  946  (holdiilK  that, 
where    an    illegal    argrument    by    the 

firosecutinK  counsel  la  made  and  al- 
owed  to  remain  before  the  jury  after 
objection  and  a  motion  to  exclude, 
the  case  -will  be  reversed,  unless  It 
clearly  appears  from  the  record  that 
accused  was  not   injured  thereby). 

59.  State  v.  Dietx,  235  Mo.  332, 
13?  SW  629. 

SOk  Peo.  v..  Wongr  liOnng,  169 
Cal.  520,  114  ^P  829;  Roborson  v. 
State,  IS  Oa.  A.  545.  83  SB  877:  State 
7.  Morgan,  23  Utah  212,  64  P  356. 

61.  Ark. — Vowell  v.  State,  72  Ark. 
158.  78   SVSr  702. 

Pla. — Gamble  v.  State,  44  Fla.  429. 
S3  S  471,  103  AmSR  150,  60  LRA  547, 
1  AnnCas    286. 

Ga. — Jones  v.  State,  68  Oa.  760. 

Kan. — Madden  T.  State,  1  Kan.  S40. 

Mlaa. — ^Wooda  v.  State,  43  Miss.  864. 

Okl. — Selstrom  v.  State,  7  Okl.  Cr. 
345.  123  P  657. 

Utah. — State  v.  Morgan.  23  Utah 
212.  64  P    366. 

61.  Ark. — Ferguson  ▼.  State,  95 
Ark.  428.   129  SW  813. 

Pla. — Gamble  v.  State,  44  Fla.  429, 

33  S  471.  103  AmSR  150.  60  LRA  547. 
1  AnnCaa  286. 

Kan. — Madden  v.  State.  1  Kan.  340. 

Miss. — Jones  v.  State,  59  Miss.  501. 

Okl. — Goins  v.  State,  9  Okl.  Cr.  35, 
130  P  513;  Selstrom  T.  State,  7  Okl. 
Cr.  345.  123  P  557. 

Tex. — Parshall  v.  State,  62  Tex.  Cr. 
177.  188  SW  769. 

Utah. — State  v.  Morgan,  23  Utah 
212.  64  P  366. 

W.  Va. — State  v.  Cotts,  49  VT.  Va, 
(15.  39  SB  60S.   55  LRA  176. 

63.  U.  ST.— Mattox  v.  U.  S.,  146  U. 
S.  140.  13>SCt   50,   36  L.  ed.  917. 

Ark. — Ferguson  v.  State.  95  Ark. 
42li.  129  SW  813;  Maclln  v.  State,  44 
Ark.  115. 

Fla. — Gamble  v.  State,  33  S  471 
(disappr  dicta  State  v.  Madoll,  12 
Fla.  151.  and  overr  without  mention 
Tervin  v.  State,  37  Fla,  396.  20  S  561]. 

Ga. — ^Monroe   v.    State,    5    Qa.    85. 

Knn. — Madden  v.  State.  1  Kan.  340. 

Miss. — Durr  v.  State,  53  Miss.  425; 
Woods  V.  State,  43  Miss.  364. 

Mo. — State  y.  Murray,  91  Mo.  96,  3 
SW  397. 

N.  M. — XJ.  S.  v.  Swan,  7  N.  M.  806, 

34  P  533 

Okl. — SelBtrom  v.  State,  7  Okl.  Cr. 
345.  128  P  567. 

Tenn. — McLain  v.  State,  10  Terg. 
241.  31  AmD  673. 

Tex. — ^Robinson  v.  State,  30  Tex. 
A.    459,     17     SW     1082;    Defrlend    v. 


State,  22  Tex.  A.  670,  2  SW  641.  Con- 
tra Jones  V.  State,  69  Tex.  Cr.  447, 
153  SW  897. 

W.  Va. — State  T.  Cotts,  49  W.  Va. 
615.  39  SE!  605.  55  LRA  176;  SUte 
V.  Harrison.  36  W.  Va.  729,  16  SB 
982,   18   LRA   224. 

Wis. — Keenan  v.  State,  8  Wis.  132., 

[a]  Althougli  %  Juror  la  panalt- 
tad  by  the  oonrt  to  go  bome  dnrlac 
tlia  trial,  it  is  nevertheless  prima  fa- 
ci6  ground  for  a  new  trial,  and  the 
burden  is  on  the  state  to  show  that 
no  prejudice  in  fact  resulted  tfbm 
such  separation.  Armstrong  v.  State, 
102  Ark.  356.  144  SW  195,  AnnCas 
1914A  734. 

[b]  Bapantlon  wltb  or  without 
iMiva  of  eonrt. — (1)  Where  the  Jury 
separated  during  the  trial,  prejudice 
will  be  presumed  whether  the  sepa- 
ration was  with  (Goins  v.  State,  9 
Okl.  Cr.  36.  130  P  513)  (2)  or  with- 
out leave  of  court  (Weatherholt  v. 
State,  9  Okl.  Cr.  161,  131  P  186). 

[c}  Bffeot  of  attndBBoe  of  ofi- 
osr. — While  all  Jurors  in  a  felony  case 
are  attended  by  the  proper  officers, 
there  can  be  no  such  separation  as 
will  raise  a  presumption  of  impur- 
ity in  their  verdict  and  throw  on  the 
state  the.burden  of  showing  beyond 
a  reasonable  doubt  that  the  prisoner 
has  suffered  no  injury  by  reason 
thereof,  the  verdict  being  against 
him.  State  v.  Cotts.  49  W.  Va.  615, 
39  SE  605.  55  LRA  176. 

64.  Gamble  v.  State.  44  Fla.  429, 
33  S  471,  103  AmSR  160,  60  LRA  647, 
1   AnnCas   286. 

6&  Ark.— Vowell  ▼.  State.  72  Ark. 
168,  78   SW  762. 

Ind.— Conrad  v.  State,  144  Ind.  290, 
43  NE  221. 

Miss. — Durr  V.  State,  63  Miss.  426; 
Woods   V.  State,  43  Miss.   364. 

Nev. — State  v.  Lopee,  16  Nev.  407. 

Okl.— Ridley  v.  State,  6  Okl.  Cr. 
622.   115   P   628. 

Tex. — ^Parshall  v.  State.  62  Tex.  Cr. 
177.  138  SW  769. 

Utah. — State  v.  Thorne,  89  Utah 
208.  117  P  58. 

But  compare  Peo.  v.  Dunne.  80  Cal. 
34,  21  P  1130  (holding  that  the  fact 
that  a  Juror  was  engaged  in  earnest 
conversation  with  the  prosecuting 
witness  while  inexcusable  is  not  suf- 
ficient to  raise  a  presumption  that 
the  Jury  were  Improperly  Influenced 
thereby);  Peo.  v.  Harrison,  14  Cal. 
A.  646,  112  P  733  (where  it  appeared 
that,  while  the  Jury  were  deliberating 
on  the  verdict  a  note  was  sent  to 
them  that  "Aunt  Sophia  is  dead,"  but 
it  was  not  shown  from  what  source  it 
came,  or  whom  it  was  intended  for. 


and  It  was  held  that  no  prejudice 
could  be  presumed  to  have  resulted 
to  defendant,  although  the  Jury 
shortly  after  receiving  the  note 
reached  a  verdict  against  htm). 

[a]  ninatratloiis. — (1)  While  the 
Jury  in  a  murder  case  were  at  lunch 
at  a  hotel  In  charge  of  two  officers, 
after  the  case  had  been  Anally  sub- 
mitted to  them,  one  of  the  Jurors 
and  one  of  the  officers  went  into  an- 
other part  of  the  building  where  the 
Juror  talked  to  some  one  over  the 
telephone.  It  was  held  that,  as  the 
conduct  was  In  violation  of  the 
court's  directions  and  was  miscon- 
duct. It  was  not  necessary  for  ac- 
cused to  show  the  nature  of  the  com- 
munication or  to  show  that  he  was 
prejudiced  thereby,  as  prejudice  will 
be  presumed,  and  the  burden  is  on 
the  state  to  show  what  the  communi- 
cation was  and  that  it  was  harmless. 
State  V.  Thorne,  39  Utah  208,  117  P 
58.  («)  Where  one  of  the  Jury,  after 
retiring  for  deliberation,  opened  the 
door  and  talked  with  the  clerk  of  the 
court  about  how  the  verdict  should 
be  signed,  such  misconduct,  in  the 
absence  of  anything  to  the  contrary, 
will  be  presumed  on  appeal  to  have- 
prejudiced  accused.  Ridley  v.  State, 
5  Okl.  Cr.  652,  115  P  628.  (3)  Where 
the  Jury,  without  the  knowledge  of 
the  court  or  parties,  visited  the  place 
of  an  occurrence  shown  by  the  evi- 
dence and  discussed  the  occuiYenca 
with  others,  one  of  whom  was  a  wit- 
ness who  had  testified,  this  conduct 
will  be  deemed  prejudicial.  C!onrad 
V.  State,  144  Ind.  290,  43  NE  221; 
State  V.   Lopez,  15  Nev.   407. 

66.  State  V.  Baker.  28  Ida.  727, 
166  P  103. 

67.  Peo.  V.  Wong  Loung,  159  Cal. 
620.  114  P  829  (holding  that  the  pre- 
sumption of  prejudice  to  accused 
arising  from  a  Juror's  misconduct  in 
hearing  a  newspaper  article  read  can- 
not be  overcome  by  a  counter  conclu- 
sion based  on  the  conjecture  that  the 
trial  court  knew  the  mental  and  mor- 
al   characteristics  of   the   jury). 

68.  State  V.  Pelrce,  (Iowa)  159 
NW   1050. 

69.  State  v.  Jackstfn,  9  Mont  608, 
24   P    213. 

70.  Sutherland  v.  State,  76  Ark. 
487.   89   SW   462. 

71.  Carlton  v.  State.  109  Ark.  616. 
161  SW  145;  Reeves  v.  State,  84  Ark. 
569.  106  SW  945. 

73.  State  V.  Wooten,  136  La.  S60, 
67  S   366. 

73.  In  civil  oaaM  see  Appeal  and 
Error  il   2886. 

74.  [a]     VrsMBo*     of     ■t«uffz»> 
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[$  3611]    c.    ProcMdiBgs  before  Trial  in  Cton- 
wai.    Error   in  proceedings   preliminary   to    trial 


wbioh  do  not  affect  defendant's  sabstaatial  lights 
do  not  constitute  a. ground  for  reversal."    This  role 


pkar  ia  gnatd  jwtj  rooaa^— Unless  the 
court  can  say  that  defendant  could 
not  have  been  preludlced  by  the  pres- 
,  ence  of  a  atenoKrapher  in  the  grand 
Jury  room.  It  will  not  Inquire  into 
whether  he  was  in  fact  prejudiced, 
but  will  quash  the  Indictment.  Car- 
ter V.  State,  99  Miss.  435,  54  S  734. 

[b]  The  refnaal  to  gruait  to  d*- 
faadMit  the  ohtagu  ot  Jndc*  after 
the  reversal  of  a  former  conviction 
on  appeal,  as  required  by  statute, 
will  be  deemed  prejudicial  in  the  ab- 
sence of  a  showing  to  the  contrary. 
Woodsman  v.  SUte,  181  Ind.  613,  106 
NB  155.    899. 

[c]  n^ndlo*  of  cmmiiiiwtty. — The 
burden  Is  on  accused  to  prove  by 
clear  and  convincing  evidence  that 
the  verdict  was  influenced  by  preju- 
dice of  the  community.  State  y, 
Bethune,    93    S.    C.    196,    75    SE   281. 

[d]  XrregiOarltlas  la  rOIatlOB  to 
MUetiag,  snmmnning,  sad  Immuiellar 
*  lory  (1)  will  not  be  deemed  preju- 
dicial, unless  some  Injury  therefrom 
is  clearly  shown.  Queen^n  v.  Terr., 
11  Okl.  261,  71  P  218,  61  LRA  324 
[afl  190  U.  S.  548,  23  SCt  7«2,  47  L. 
ed.  1175].  (2)  Where  a  venire  was 
drawn  in  accordance  with  the  jury 
law,  the  fact  that  the  names  of  the 
members  of  an  Illegal  venire  had 
not  been  returned  to  the  jury  box  be- 
fore the  second  was  drawn  will  not 
be  presumed  to  prejudice  defendant. 
Perry  v.  State,   177  Ala.  1,  69  S  160. 

[e]  Bxonsliig'  a  jmor  oa  •  oIwI> 
loaf*  for  oanse  orwr  objeotioa  will 
not  be  presumed  to  be  prejudicial. 
State  ▼.  Pray,  128  Iowa  249,  99  NW 
1066. 

[f]  Baolnaloa  of  Sxacn  aftes  bo> 
lag*  awora^— Defendant  having  ex- 
hausted his  peremptory  challenges, 
it  must  be  presumed  that  the  Im- 
proper exclusion  of  jurors  after  they 
had    been    sworn    to    try    the    cause 

Srejudlced  his  rights.  Peo.  v. 
chmltz,  7  Cal.  A.  330,  94  P  407,  419, 
16    LRANS   717. 

tg]  JnzT  MXTiag  oa  other  oaaao. 
—It  has  been  held  that,  where  there 
is  no  showing  of  any  prejudice, 
the  fact  that  during  an  interruption 
of  defendant's  trial  the  jury  served 
on  other  cases  during  the  same  after- 
noon on  which  defendant's  trial  was 
concluded,  does  not  constitute  preju- 
dicial error.  Kennedy  v.  State,  119 
Ark.  611,  616,  178  SW  920  (where 
It  was  said:  "The  time  was  too  short 
for  the  facts  of  this  case  to  have 
become  obscure  in  the  minds  of  the 
Jurors"). 

[h]  Blaohwrs  of  Jury  for  aUkaMs 
of  Jaror^— It  is  a  matter  within  the 
sound  discretion  of  the  circuit  Judge 
who  Is  cognizant  of  all  the  clroum- 
atances  whether  the  Jury  ought  to  be 
discharged  on  account  of  the  sickness 
of  one  of  the  panel;  and  this  court 
will  not  control  that  discretion,  un- 
less It  afllrmatlvely  appears  of  rec- 
ord that  It  was  exercised  to  the 
detriment  of  the  prisoner.  Atkins  y. 
State,    16    Ark.    568. 

[n  The  falltire  of  the  oonzt  to  ad- 
moawli  tho  Jary  at  each  adjoarameat, 
as  required  by  statute,  is  not  neces- 
sarily reversible  error,  and.  while 
the  statute  ought  to  be  compiled 
with,  yet,  where  no  Injury  appears  to 
have  resulted  from  an  omission  to 
do  so,  prejudice  will  not  be  pre- 
sumed. Peo.  V.  McKeehan,  11  Cal.  A. 
443.    105    P    273. 

[j]  Alleged  erroaoona  mllag*  la 
the  order  of  calling  oaaea  will  not 
constitute  a  ground  for  reversal,  un- 
less Injury  or  Injustice  is  clearly 
shown.  Todd  v.  State,  67  Tex.  Cr. 
16,  121   SW  606. 

rk]  Xadorslag  naau  of  addltloaal 
wltaen  oa  iadictmeat  after  trial 
eommsaosO. — Where,  In  a  criminal 
prosecution,  the  case  was  called  for 
trial  In  the  district  court,  and  the 
tiames  of  three  Jurors  were  called. 


and  the  Jurors  took  their  places  In 
the  Jury  box.  but  before  .they  were 
sworn  or  interrogated  as  to  their 
qualifications  to  serve  as  jurors  the 
court,  over  the  objections  of  accused, 
permitted  the  name  of  an  additional 
witness  to  be  indorsed  upon  the  In- 
formation, but  no  application  was 
made  for  the  postponement  of  the 
trial,  and  no  prejudice  was  <  shown, 
prejudice  will  not  be  presumed. 
Kemplin  v.  State,  90  Nebr.  666,  134 
NW  276. 

[1]  Brroaoona  ooaaolldatloa  of  la- 
diotmeats^— Where  Indictments  are 
erroneously  consolidated  in  such  a 
way  that  some  defendants  are  tried 
with  others  charged  with  an  addi- 
tional crime  different  from  that  for 
which  all  are  tried  prejudice  is  pre- 
sumed. McElroy  v.  U.  S.,  164  U.  S. 
76.  17  SCt  31,  41  L.  ed.  366. 

[m]  Trial  oa  ■amcats  lafonaa- 
tloaa. — In  a  prosecution  for  perjury, 
where  defendant  had  been  accused 
with  others  in  a  joint  complaint  be- 
fore a  committing  magistrate  but 
was  tried  on  a  separate  Informa- 
tion, if  there  Is  no  valid  claim  of 
prejudice  on  account  thereof  it  will 
not  warrant  a  reversal,  even  If  the 
parties'  might  have  been  jointly 
charged  and  tried  for  the  crime. 
State  V.  Pratt,  21  S.  D.  805,  112  NW 
162. 

[n]  Balnaiasioa  of  the  iasaoa  oa 
th»  pleas  of  former  oonylottoa  aad 
aot  guilty  to  tho  jazy  at  tho  aaaio 
tlaio  raises  a  presumption  of  preju- 
dice.    Foster  v.  State,  39  Ala.  229. 

'  [o]  Brror  ia  trylag  a  aUadomeaaos 
MM*  a*  If  It  war*  a  fsloay  Is  pre- 
sumably harmless,  where  the  error 
Is  discovered  before  sentence.  Lewis 
V.  State,  17  aa.  A.  667,  87  SE  1087: 
Cabanlss  v.  State,  8  Qa.  A.  129,  68 
SE  849;  Ayers  y.  State,  8  Qa.  A. 
306;  59  SB  924. 

[p]  Pabllo  trlaL — ^Where  defend- 
ant shows  that  he  was  denied  a 
public  trial  a  presumption  of  preju- 
dice arises.  In  the  absence  of  a 
showing  to  tho  contrary.  State  v. 
Keeler,  62  Mont.  206,  166  P  1080. 
LRA1916E  472.  AnnCa8l»17E  619: 
State  V.  Osborne,  64  Or.  288.  103  P 
62,  20  AnnCas  627. 

[q]  Abaoaoo  of  defoadaat  dvzlar 
trial,  (1)  In  a  felony  case  the  ab- 
sence of  accused  during  the  taking 
of  the  testimony  (Rutherford  v. 
Com.,  78  Ky.  639),  (2)  or  on  the 
submission  of  the  case  to  the  Jury 
(Brewer  v.  Com.,  8  SW  339,  10  Kyt 
122;  Allen  v.  Com.,  86  Ky.  642,  6  SW 
646,  9  KyL,  784),  or  at  other  impor- 
tant steps  during  the  trial,  raises  a 
presumption  of  prejudice. 

[r]  Bafasal  to  allow  aao  of  ptl- 
yate  ataaogran)ian~^he  court  re- 
fused an  application  made  near  the 
end  of  a  long  trial  to  permit  defend- 
ant to  make  use  of  a  private  stenog- 
rapher to  take  down  such  portions  of 
the  evidence  and  proceedings  as  he 
might  desire.  No  showing  or  claim 
was  made  that  the  ofllclal  record 
subsequent  to  the  application  was  in- 
correct, incomplete,  or  inadequate  to 
defendant's  needs,  or  that  he  was 
embarrassed,  or  hindered,  or  caused 
any  discomfort  in  completing  his  de- 
fense, or  In  presenting  his  motion 
for  a  new  trial  or  In  preparing  his 
appeal.  It  was  held  that  prejudice 
will  not  be  presumed.  State  v.  Keehn, 
85  Kan.  785,  118  P  851. 

[s]  Brror  la  croaa-waTnlintioiti' 
(1)  On  appeal  the  supreme  court  is 
bound  to  presume  that  error  in  cross- 
examination  was  prejudicial,  since  in 
criminal  trials  only  technical  errors 
which  do  not  affect  the  substantial 
rights  of  defendant  are  to  be  disre- 
garded as  without  prejudice.  State 
V.  Nugent,  134  Iowa  2S7.  HI  NW 
927.  (2)  Where  defendant  takes  the 
stand  and  his  cross-examination  Is 
in  violation  of  a  statute  relating   to 


cross-examination,  the  prejudicial  na- 
ture  of   the   questions   will   be   pre- 
sumed  in   the   absence   of  clear   evi- 
dence   to    the    contrary.       State    v.  * 
Santino,    (Mo.)   186  SW  976. 

[t]  Tarlaaos  la  ploafllng  aad 
proofi,— Where  indictments  charged 
sales  of  whisky  on  October  15  and 
on  June  23  following,  respectively, 
and  the  extent  of  a  variance  in  th» 
proof  as  to  the  date  alleged  in  tho 
first  indictment  was  not  disclosed, 
and  the  record  did  not  show  whether 
the  indictments  were  found  at  the 
same  or  at  different  terras  of  court, 
accused,  complaining  of  a  conviction 
under  the  first  Indictment,  had  the 
burden  of  showing  that  the  variance 
was  prejudicial  to  him.  State  v. 
Kelly.  89   8.  C.   803,  71  SB  987. 

[u]  ronaal  dofoeta  la  yardlct,— 
The  presumption  will  not  be  indulged 
that  the  rights  of  accused  are  preju- 
diced because  of  formal  defects  in  a 
verdict.  Williams  v.  Com.,  140  Ky. 
34.   130  SW  807. 

[v]  Tim*  of  proaovaolair  Jade- 
meat. — ^Where  a  statute  provides  that 
if  the  court  remains  in  session  judg- 
ment must  be  pronounced  at  least 
three  days  after  verdict,  an  earlier 
imposition  creates  a  presumption  of 
prejudice  which  tnay  cause  the  case 
to  be  remanded  for  a  new- judgment 
unless  the  record  clearly  rebuts  th» 

f resumption.      State    v.   Watrous,    IX 
owa  489. 

75.  U.  S.— Hopt  y.  Utah,  120  U.  S. 
430,  7  SCt  614.  30  Li.  ed.  708;  U.  S.  ▼. 
Davis,  103  Fed.  647. 

Ala.— Knox  v.  State,  167  Ala.  92^ 
52  S  526:  Shiver  v.  State,  13  Ala.  A. 
258,    69    S    238. 

Aria. — Terr.  y.  Charts,  4  Arts.  4, 
32  P  166;  Terr.  v.  Hargraye,  1  Aria. 
96,   25  P  476. 

Ark.— Threet  v.  State,  110  Ark.  162j. 
161  SW  139;  Carpenter  v.  State,  62 
Ark.    286,    86    SW    900. 

Cal.— Peo.  V.  Delhantie.  168  Cal- 
461,  126  P  1066;  Peo.  y.  Stein,  2Z 
Cal.    A.    108,    137    P   271. 

Colo. — Imboden  y.  Peo.,  40  Colo- 
142,   90   P  608. 

C!onn. — State  y.  Smith,  49  Conn. 
376 

D.  0. — Horton  y.  U.  S..  16  App.  81  Oy 
U.  S.  V.   Nevorson,   12  D.   C.   162. 

Fla. — Williams  V.  Stete,  46  Fla. 
128,  34  S  279;  Ford  y.  SUte,  44  Fla. 
421,  33  S  801;  O'Connor  y.  State.  9 
Fla.   216. 

Oa. — ^Wilson  y.  State.  69  Oa.  224; 
Cook  V.  State.  26  Oa.  603. 

Ida. — State  y.  McOraw.  6  Ida.  686.. 
59   P   178. 

111.— Johnson  v.  Peo..  202  ni.  68,. 
66  NE  877;  Blemer  v.  Peo..  76  111. 
266;  Peo.  y.  Carp,  180  III.  A. 
678. 

Ind'.— Coppenhaver  v.  State,  160 
Ind.  540,  67  NE  468;  Wood  y.  State.. 
92   Ind.    269. 

Ind.  T. — Gardner  y.  V.  8.,  B  Ind. 
T.   168.  82  SW  704. 

Iowa. — State  v.  Baker,  146  Iowa 
612,    126    NW   669. 

Kan. — State  v.  Reno,  41  Kan.  674,. 
21  P  803;  Montgomery  v.  State,  3 
Kan.  263;  State  v.  Cogglnq,  10  Kan.. 
A.   455.   62   P  247. 

Ky.— Lowe  y.  Com..  112  SW  647.  88- 
KyL   1078. 

La. — State  y.  Lemon,  186  La.  29, 
64  S  942;  State  y.  Douglas,  116  La.. 
624,  40  S  860. 

Mass. — Com.  v.  Spencer,  212  Mass. 
438.   99  NE  266. 

Minn. — State  v.  Lawlor,  28  Minn. 
216,  9  NW  698;  State  y.  Out.  13 
Minn.    341. 

Mich. — Peo.  V.  BurweTt,  106  Mich. 
27.  63  NW  986;  Peo.  v.  Fowler,  104 
Mich.  449.  62  NW  572;  Pee.  y.  Aplln, 
86   Mich.    393.   49    NW   148. 

Miss. — Jones  v.  State,  60  Mias. 
117. 

Mo. — State  v.  Rasco,  239  Mo.  635. 
144   SW   449;   State  v.    Thavanot,   22&. 


For  latar  oaaea,  doyelopoMats  and  ohaagaa  in  the  law  see  cumulative  AnnoUtlons,  same  title,  page  anA  aoUe  number. 
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has  been  applied  to  defects  in  the  warrant  ;^*  to  an  im- 
proper arrest  before  the  issuance  of  the  warrant;"^ 
to  want  of  arraignment  and  plea;^''  althongb  there 
is  authority  to  the  contrary;^"  to  irregularities  in 
the  arraignment;^'  to  refusal  of  defendant's  re- 
quest to  make  provision  for  the  pajrment  of  an  ex- 
pert witness  offered  in  his  behalf  where  the  court 
offered  to  permit  defendant  to  examine  the  physi- 
cian;** to  failure  of  the  court  to  order  the  prosecu- 
tion dismissed  where  no  indictment  or  information 
is  found  or  filed  against  defendant  within  thirty 
days;"  to  failure  of  the  court  to  require  the  state 
to  demur  or  r^ly,  to  one  of  two  defective  pleas 
where  issue  has  been  taken  on  one;*^  to  the  action 
of  the  court  in  ordering  a  copy  of  the  information 
la  contained  in  his  instructions  to  be  spread  on  the 
record,  where  the  information  was  lost  after  trial 
and  verdict  and  after  a  motion  for  a  new  trial 
had  been  filed,  but  before  final  judgment  ;'*  to  fail- 
ure of  the  court  to  inform  defendant  of  the  nature 
of  the  charge  against  him,  where  he  already  knew 
the  nature  of  the  charge  and  already  had  counsel  ;** 
to  refusal  to  accept  bail  of  one  not  on  trial  for  a 

Mo.  54S,  125  SW  47S.  20  AnnCas  1122; 
State  T.  Burgess,  78  Mo.  234. 

Uont. — State  y.  Newman,  34  Mont. 
434,  37  F  462;  State  v.  Rolla,  21 
Uont.   582.   55   P   523. 

Nebr. — Lucas  v.  State,  76  Nebr. 
11,  105  NW  976;  Lan^ord  T.  State, 
32  Nebr.  782,  49  NW  766;  Marlon  ▼. 
SUte.  20  Nebr.  233,  29  NW  911.  67 
AmR  825. 

N.  U.— Terr.  v.  PadUla.  12  N.  If.  1. 
71  P  1084. 

N.  Y.— Pec.  V.  Duffy,  212  N.  Y. 
S7.    105    NE    839,    AnnCaal916D    176, 


capital  felony;**  to  remanding  accused  to  the  cus- 
tody of  the  sheriff  on  his  appearing  for  trial,  al* 
though  he  had  given  bail;**  to  failure  to  give  notice 
of  a  special  term  of  court  at  which  defendant's 
cause  was  to  be  tried  where  defendant  appeared  at 
such  term ;"  to  error  in  bringing  defendant  from  the 
place  of  his  arrest  to  the  prosecuting  dttomey's 
office;**  to  failure  to  furnish  defendant  with  a  list 
of  jurors  ;••  to  service  on  defendant  of  a  jury  list 
which  bore  an  erroneous  date;*'  to  misnaming  a 
juror  in  the  copy  of  the  special  venire  served  on 
def aidant;*^  to  failure  to  comply  with  a  directory 
statutory  requirement  that  defendant  be  served  with 
a  copy  of  the  testimony  taken  before  the  grand 
jury  which  indicted  him;*'  to  refusal  to  instruct 
the  sheriff  to  notify  defendant's  witnesses  that  they 
would  have  a  right  to  the  same  fees  as  witnesses 
for  the  people;**  to  setting  the  case  for  trial  in 
defendant's  absence;**  to  refusing  to  g^rant  separate 
trials  to  joint  defendants;**  to  error  in  consolidat- 
ing two  separate  cases  against  two  defendants  where ' 
the  defendant  complaining  of  such  consolidation 
of    the    oases    expressly    consented    that    this    be 


LRA1915B  103  [aff  160  App.  Dlv.  185, 
145  NTS  699];  Peo.  V.  Loomia,  66 
UUc.  156,   121   NTS  91. 

N.  C— State  v.  Lance,  149  N.  C- 
$51,  63  SE  198;  State  v.  Jones,  97 
N.  C  469.  1  SB-  680;  State  v.  Ar- 
thur, 13  I*.  C.   217. 

N.  D.— Terr.  v.  (VHare,  1  N.  D. 
30,  44   NW   1003. 

Ob.— McHugh  V.  State,  42  Oh.  St 
154;  Himma  v.  State,  16  Oh.  St. 
221. 

Okl.— Heatlev  v.  TerTj,  16  Okl.  72, 
78  P  79;  Huntley  v.  Terr.,  7  Okl.  80, 
54  P  314. 

Or.— State  v.  Chlng  Ung,  U  Or. 
419.  18  P  844. 

Pa.— Com.  V.  Cleary,  148  Pa.  26, 
n  A  1110:  Perdue  ▼.  Com.,  96  Pa. 
311. 

R.  I. — State  ▼.  Jacques,  SO  R.  I. 
(78.  76  A   652. 

8.  a— State  V.  Kenny,  77  S.  C.  236,' 
57  SB  $59:  State  v.  Jones.  29  S.  C. 
201.  70  SE  296;  SUte  v.  McQualKe. 
5  S.  C.    429. 

8.  D. — State  V.  Reddlnrton,  1  8. 
D.   368,    64   NW    170. 

Tenn. — Fox  v.  State,  111  Tenn.  164, 
76  SW  815;  Carroll  v.  State,  3 
Hnmphr.  316;  Preawood  ▼.  State,  3 
Hetek.  468. 

Tex. — Goode  v.  State,  67  Tes.  Cr. 
226, 123  SW  697;  Steinhauser  v.  State, 
(Ct.)  48   SW  606. 

Utah.— Peo.  ▼.  Thlade,  11  Utah  241. 
U  P  837  [aff  159  U.  S.  610,  16  SCt 
«.  40  L.  ed.  237]. 

Va— Whitehead  v.  Com.,  19  Oratt. 
«9  Va.)  640;  Wright  v.  Com.,  2  Bob. 
(41   Va.)    800.  ,      ,      ,,  „   „ 

W.  Va. — State  v.  Lavln,  64  W.  Va. 
26,  to    SE  888. 

Wla— NlesorawskJ  V.  State,  181 
Wig.  166,  111  NW  260. 

Wyo. — Nicholson  v.  State,  24  Wyo. 
J47,  157  P  1013;  Bryant  v.  State,  7 
Wro.  311,  61  P  879,  66  P  696. 

[a]  Vo  pnabainaacj  •sanlnatioB. 
—If  defendant  in  misdemeanor  is  not 
entitled  to  a  preliminary  examination 
under  certain  circumstances  he  is 
not  prejudiced,  where,  being  prose- 
cuted for  a  felony  which  includes  a 
mlidenieaner,  he  is  convicted  of  a 
uMemeanor   without  having  had  a 


preliminary  examination.  State  v. 
Watson,  30  Kan.  281,  1  P  770. 

78.  Mallon  v.  Com.,  98  SW  316,  SO 
KyL    328 

79^.  knox  v.  Stat*.  167  ,Ala.  92, 
62  S  526. 

97.  Hobbs  V.  State,  86  Ark.  860, 
111  8W  264;  Brewer  v.  SUte,  72 
Ark.  146,  78  SW  773;  SUte  v.  Corwln, 
151  Iowa  420.  131  NW  659;  SUte 
V.  Oould,  261  Mo.  694,  170  SW  868. 

78.  Oraeter  v.  State,  64  Ind.  169; 
McJunklns  v.  State,  10  Ind.  140;  Em- 
mons V.  SUte,  33  Oh.  Cir.  Ct.  516; 
State  V.  Douglass,  20  W.  Va.  770. 
And  see  SUte  v.  Conkle,  16  W.  Va. 
736  (holding  that,  where  the  record 
showed  there  had  been  put  in  a  plea 
of  not  guilty,  but  it  had  been  Im- 
properly put  In  by  the  attorney  of 
the  prisoner  Instead  of  being  pleaded 
by  him  In  person,  the  judgment  of 
conviction    will    be   reversed). 

2100— Ity  of  awratgnment  aad  plei^ 
see  supra  I  712. 

78,  Arim — Terr,  v,  Hargrave,  1 
Ariz.  96,  26   P  476. 

Ark. — Brewer  v.  State,  72  Ark.  146, 
78   SW   773. 

Cal. — Peo.  V.  Maughs,  8  Cal,  A.  107, 
96  P  407. 

111.— Collins  V.  Peo.,  194  111.  506, 
62  NE  902;  Peo.  v.  Carp,  180  III.  A. 
678. 

Mo.— SUte  V.  Mitchell.  287  Mo.  212, 
140  SW  887 

Tex.— Hodge  v.  SUte.  (Or.)  64  SW 
242;  Oliver  v.  SUte,  (Cr.)  41  SW 
628. 

Va. — Whitehead  v.  Com.,  It  Oratt. 
(60  Va.)    640. 

Wash. — SUte  v.  Boyce,  24  Wash. 
614,  64  P  719. 

W.  Va.— State  v.  Lavln,  64  W.  Va. 
26.  60  SE  888;  State  V.  Beatty,  61 
W.  Va.   232.  41  SE  434. 

[a]  Thus  (1)  on  a  prosecution  for 
homicide,  the  irregularity  of  arraign- 
ing accused  before  the  organisation 
of  the  jury  was  not  prejudicial  to 
acccused  where  the  court  charged  on 
murder  In  the  second  degree,  and 
not  on  murder  In  the  first.  Hodge 
V.  State,  (Tex.  Cr.)  64  SW  242.  (2) 
Where  a  person  is  arraigned  for  mur- 
der in  the  first  degree  and  for  as- 
sault' with  Intent  to  kill,  and  con- 
victed of  assault  with  intent  to  kill, 
failure  to  arraign  him  for  murder  In 
the  second  degree  upon  which  He  was 
indicted  Is  not  prejudicial.  State  v. 
Mitchell.  237  Mo.  212,  140  SW  887. 
(8)  Error  In^arralgnlng  and  com- 
pelling an  accused  to  plead  before  he 
could  procure  counsel,  and  without 
appointing  counsel  for  him.  Is  cured 
by  the  court's  subsequently  allowing 
such  plea  to  be  withdrawn,  and  a 
demurrer  interposed  to  the  informa- 
tion.    State  V.  Boyce,  24  Wash.  614, 


64   P  719. 

80.  Peo.  V.  Conte,  17  Cal.  A.  771. 
122  P   460,   4S7. 

81.  SUte  V.  Fletcher.  60  Wash. 
308,  97  P  242. 

8X    Henry  v.  SUte,  33  Ala.  389. 

83.  Klein  V.  SUte,  157  Ind.  146,  60 
NE  1086. 

84.  Peo.  V.  Stein,  23  Cal.  A.  108, 
187    P    271. 

88.    SUte  T.  Ldince,  149  N.  C.  651, 
63  SE  198. 
88.     SUte  V.  Baker,  146  Iowa  612, 

125  NW  669. 

87.  Shiver  v.  State,  IS  Ala.  A.  268, 
69  S  238. 

88.  SUte  V.  Thavanot,  225  Mo.  646. 

126  SW  473.  20  AnnCas  1122. 

89.  Iraboden  v.  Peo.,  40  Colo.  148, 
90  P  608. 

90.  State  v.  Lemon,  136  La.  29,  64 
S  942. 

91.  Beard  v.  State,  41  Tex.  Cr.  178, 
68  SW  348. 

88.  Peo.  V.  Delhantle,  163  C^l.  461, 
125  P  10B6. 

93.  Johnson  v.  Peo.,  202  III.  58,  66 
NE  877. 

94.  Threet  v.  SUte,  110  Ark.  162, 
161    SW    189. 

95.  State  v.  Qoodson,  116  La.  388, 
40  S  771;  State  v.  Flnley.  118  N.  a 
1161,  24  SE  496;  Black  v.  State.  66 
Tex.  Cr.  116,  143  SW  932;  Shaw  v. 
SUte,  39  Tex.  Cr.   161,   45   SW  597. 

[a]  Thna  (1)  the  refusal  of  a 
severance,  where  several  are  jointly 
indicted,  is  liarmless  error  where  the 
court  by  proper  instructions  limits 
the  evidence  to  defendants  to  which 
It  is  applicable,  although  the  cases 
of  the  respective  defendants  are  an- 
tagonistic (State  v.  Plnley,  118  N.  C. 
1161,  24  SE  495);  (2)  or  where  the 
case  against  one  defendant  is  dis- 
missed and  he  is  used  as  a  witness 
against  the  other  (Dawson  v.  State, 
34  Tex.  Cr.  263,  30  SW  224).  (3) 
So,  where  the  three  persons  were 
jointly  Indicted  for  murder  and  two 
of  them  were  tried  together,  refusal 
to  grant  a  severance  of  trial,  on  the 
ground  that  they  were  material  wit- 
nesses in  each  other's  behalf  and  as ' 
codefendants  would  not  be  allowed 
to  testify  In  favor  of  each  other  and 
would  thereby  be  deprived  of  mate- 
rial evidence,  was  not  ground  for  re- 
versal where  no  attempt  was  made 
on  the  part  of  either  to  testify  one 
for  the  other  or  any  refusal  of  the 
court  to  allow  them  so  to  testify. 
State  V.  Qoodson,  116  La.  388,  40  S 
771.  (4)  And  overruling  a  motion 
for  severance  because  a  codefendant 
had  made  a  confession  implicating 
the  others  was  without  prejudice 
when  no  auoh  confession  was  offered 
in  evidence.  State  v.  Duplechain,  136 
La.  S89,  67  S  176. 
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done;*'  to  refusing  a  request  of  one  of  two  per- 
sons charged  jointly  with  an  offense,  for  the  pres- 
ence of  his  codefendant;*^  to  denial  of  a  motion  to 
attach  a  witness  whose  testimony  was  immaterial;'' 
to  the  filing  of  an  order  and  affidavit  for  subpcenas 
for  witnesses  additional  to  those  indorsed  on  the  in- 
formation after  the  issuance  of  the  subpoenas  con- 
trary to  statute ;»»  and  to  refusal  to  permit  de- 
fendant's attorney  to  withdraw  after  refusal  of  a 
continuance  and  after  a  jury  had  been  called.^ 
So  it  is  not  error  affecting  the  trial  that  defendant 
was  illegally  or  forcibly  brought  within  the  juris- 
diction of  the  court.  The  court  will  not  inquire 
into  the  manner  of  his  capture,  but  will  leave  him 
to  his  remedy  against  'the  officer  who  acte^  il- 
legally.' However,  it  has  been  held  that  under 'a 
mandatory  statute  declaring  that  in  criminal  cases 
a  list  of  the  jurors  who  shall  have  been  found  by 
the  court  to  be  qualified  to  sit  as  such  shall  be  de- 
livered to  defendant  before  the  jury  is  sworn,  it 
-  is  reversible  error  not  to  deliver  such  list  on  de- 
mand, whether  or  not  it  appears  that  defendant 
was  prejudiced  by  reason  of  his  failure  to  obtain 
the  list.'  And  where  a  prisoner  is  furnished  with 
an  imperfect  list  of  jurors,  and  the  court  refuses, 
on  his  motion,  to  cause  him  to  be  furnished  with 
a  correct  list  the  requisite  time  before  tidal,  and 
forces  him  into  trial  without  such  list,  and  he  ex- 
cepts to  the  decision  of  the  court  and  rests  upon 
the  exception  without  moving  for  a  new  trial,  which 
is  addressed  to  the  sound  aiscretion  of  the  trial 
court,  the  reviewing  court  is  bound  to  presume  that 
he  was  prejudiced  by  the  denial  of  a  legal  right, 


se.  Halley  v.  State,  108  Ark.  224, 
168   SW  121. 

97.  Krens  y.  State,  75  Nebr.  294, 
106    NW   27. 

98.  State  v.  Perry,  51  La.  Ann. 
1074.    25    S    »44. 

99.  State  V.  Rasco,  239  Mo.  536, 
144    SW   449. 

1.  Stole  V.  Fuller,  111  La.  86,  36 
8  896. 

9.  Peo.  V.  En>er8pacher,  79  Hun 
410,  20  NTS  796. 

3.  Stote  V.  Hunter,  181  Ho.  316, 
80    SW   955. 

4.  Stewart  v.  Stote,  13  Ark.  720. 

a.  Ala.— Wilson  v.  State,  171  Ala. 
26,  54  8  672. 

Ark.— Threet  v.  State,  110  Ark.  162, 
161  SW  139;  Boles  v.  State.  58  Ark. 
36,    22    SW   887. 

Fla. — Morey  v.  State,  72  Fla.  45,  72 
S    490:   Ford   v.   State,    33   S   301. 

Ind.  T. — Gardner  v.  U.  S.,  6  Ind. 
T.   160.   82   SW  704. 

Iowa. — Stote  v.  Von  Kutsleben,  136 
Iowa   89.    lis    NW   484. 

La. — State  y.  McQarrlty,  140  La. 
436.  73  S  269;  State  v.  Jones,  118  La. 
369,    42   S   967. 

Miss. — Carter  v.  Stote,  99  Miss. 
435.  54  S  734. 

Mo.— State  v.  Orrlok,  106  Mo.  Ill, 
17  SW  176,  329. 

Nev. — McComb  v.  EHko  County 
Fourth  Judicial  Dist.  Ct.,  36  Nev. 
417,    136    P   663. 

N.  Y.— Cox  v.  Peo.,  80  N.  T.  500. 

5.  C. — Stote  y.  Graham,  79  S.  C. 
116.  60  SB  431;  State  v.  Todd,  79 
S.  C.  lis,  60  SE  433;  State  y.  Lyles, 
79   S.  C.   114.   60   SB  433. 

Tenn. — Balden  v.  State,  122  Tenn. 
704,  127  SW  134. 

Wis. — Nlezorawski  v.  State,  131 
Wis.  166,  111  NW  250. 

[a]  VaUsr*  to  draw  nanua  ftom 
feozv— Where  each  member  of  a  grand 
jury  panel  was  called  In  turn,  and  the 
right  of  challenge  was  given  as  to 
each,  the  error  arising  from  a  failure 
to  comply  with  Code  S  5240,  provid- 
ing that  the  names  constituting  the 
panel  shall  be  placed  in  a  box,  that 


the  clerk  shall  draw  therefrom  seven 
names,  and  that  the  persons  drawn 
shall  constitute  the  grand  jury,  was 
not  prejudicial.  Slate  v.  Von  Kutzle- 
ben.    136    Iowa    89,    113    NW   484. 

[b]  B«IatlT«  of  defaadaat  u  rrkad 
Juor, — Code  (1907)  I  7304,  providing 
that  a  grand  juror  connected  by 
blood  or  marriage  with  a  person 
charged  with  crime  shall  not  take 
part  In  the  deliberations  of  the  jury, 
is  for  the  benefit  of  the  state,  and 
its  act  in  permitting  relatives  of  ac- 
cused to  participate  in  the  finding  of 
an  indictment  is  not  prejudicial  to  ac- 
cused, but  must  be  disregarded  under 
}  6264,  forbidding  reversal  of  a  con- 
viction for  error  which  the  re- 
viewing court  Is  satisfied  did  not 
harm  the  defendant.  Wilson  v.  State, 
171  Ala.   25,  54  S   572. 

[c]  WlieT*  »  raflUdent  anmber 
at*  left  OB  th*  Tsnlra  of  grand  Jurors 
to  oon.pl«t«  the  p«aalf  defendant  can- 
not complain  that,  because  of  one  of 
the  venire  having  been  a  minor  and 
of  four  others  having  been  excluded 
by  the  judge;  and  of  one  more  hav- 
ing failed  to  attend,  the  Jury  was 
drawn  from  a  venire  of  only  thir- 
teen. State  v.  Jones,  118  La.  369, 
42    S   967.     ' 

[d]  Wonrvaidmt  gnuid  jnror^— 
Since  the  state  could  have  prosecuted 
the  offense  of  horse  stealing  by  in- 
formation, special  Injury  will  not  re- 
sult to  accused  by  trying  him  upon 
an  indictment,  although  one  of  the 
grand  jurors  who  found  It  was  a 
nonresident.  McComb  v.  Klko  County 
Fourth  Judicial  Dlst.  Ct.,  36  Nev. 
417,  136  P  563. 

[el  raUnre  of  olatk  to  record 
oorreotly  the  list  of  pereona  selected 
to  serve  as  Jurors  is  not  harmful 
to  one  Indicted  by  a  grand  jury 
composed  of  persons  whose  names 
appeared  on  the  list,  where  such 
names  were  properly  placed  In  the 
Jury  box  and  drawn  therefrom  in  ac- 
cordance with  statute.  Morey  v. 
State,  72  Fla.   45,  72  S  490. 

[f  ]    A  miatake  In  redtiar  the  date 


and  for  this  cause  will  reverse  the  judgment.* 

[$  3612]  d.  Organisation  and  Proceedings  of 
Grand  Jury,  Mere  irregularities  in  drawing,  sum- 
moning, or  impaneling  grand  jurors  will  not  author- 
ize the  reversal  of  a  conviction,  where  it  does  not 
appear  that  such  irregularities  operated  to  the  in- 
jury or  prejudice  of  defendant.'  So  it  has  been  held 
that  the  fact  that  the  minutes  of  the  court  do  not 
show  that  the  g^nd  jury  which  returned  the  indict- 
ment was  charged  is  harmless  error.'  Irregularity 
of  a  g^and  jury,  after  quashal  of  an  indictment,  in 
finding  another  indictment  on  the  same  testimony 
without  retaking  it,  although  a  juror  had  meanwhile 
been  excused  and  another  competent  juror  had  been 
substituted,  is  not  reversible  error,  no  prejudice  to 
accused  being  shown.'  Where  a  stenographer,  while 
in  the  grand  jury  room,  did  nothing  but  take  down 
the  evidence,  and  it  was  not  discussed  or  com- 
mented on  in  his  presence  by  any  member  of  the 
grand  jury,  accused  was  not  prejudiced  thereby.' 

[%  3613]  e.  Failure  to  Fninish  List  of  Wit- 
nesses. Failure  to  furnish  defendant  with  a  list 
of  the  witnesses  to  be  used  against  him,*  or  to  fur- 
nish the  list  within  the  time  prescribed  by  statute,'** 
is  not  reversible  error  where,  defendant  is  not  prej- 
udiced thereby.  The  rule  has  been  applied  where 
defendant  knew  who  the  witness  was  and  where  he 
might  be  found;'*  where  defendant's  counsel  had 
full  opportunity  through  the  presence  of  such  wit- 
nesses at  other  trials  in  the  same  court  to  interro- 
gate or  interview  them  before  the  taking  of  proofs 
in  defendant's  case  b^an;"  where  the  witness  did 
not  testify  to  any  material  fact  against  defendant," 

In  the  eeptton  of  an  order  relative  to 
the  eelectloii  of  the  graad  Jnry  was 
net  prejudicial  to  defendant,  accused 
of  homicide,  where  the  only  mistake 
was  In  the  year,  and  the  dates  of  the 
month  and  day  corresponded  with  the 
true  dates  of  the  month  and  day,  as 
appearing  in  the  date  following  the. 
conclusion  of  the  order,  and  the  time 
of  the  report  of  the  grand  Jury  upon 
the  indictment  showed  that  it  was 
reported  into  court  on  the  day  fol- 
lowing that  stated  Ih  the  conclusion 
of  the  order,  and  it  also  appeared 
that  on  a  date  a  week  later  the  case 
was  continued  until  the  following 
term  of  court.  Gardner  v.  U.  S., 
5   Ind.  T.  150,   82   SW  704. 

[g]  Beport  of  coaunlaeiOBen  not 
spread  on  record. — That  the  report  of 
the  jury  commissioners  giving  the 
names  of  the  panel  of  grand  Jurors 
for  the  term  was  not  spread  upon 
the  minutes  of  the  court,  as  re- 
quired by  .  stotute,  was  a  mere  Ir- 
regularity which  could  not  have  prej- 
udiced an  accused.  Balden  v.  State. 
122   Tenn.   704,    127   SW  134. 

6.  State  V.  Starr,  52  La.  Ann.  610. 
26  S  998. 

7.  Hampton  v.  State,  67  Ark.  266, 
54  SW  746. 

.  8.    Carter  v.  State,  99  Miss.  435,  54 
S  734. 

9.  Horton  v.  TT.  S.,  16  App.  (D.  C.) 
310:   Peo.   v.   Krause,   196  III.   A.  140. 

10.  Colo. — Wickham  v.  Peo.,  41 
Colo.  346,  93  P  478. 

Mo. — State  V.  Woodward,  182  Mo. 
391,  81   SW  857,   103  AmSR  646. 

Nebr. — Johns  v.  Stote,  88  Nebr.  145, 
129   NW  247. 

Okl. — Manning  v.  State,  7  Okl.  Or. 
367,  123  P  1029;  Havlll  V.  V.  S.,  5 
Okl.   Cr.    334.    115   P   119. 

Wash. — State  v.  Gray,  61  Wash. 
549,  112  P  641;  State  v.  Carpenter,  5« 
Wash.    670.    106    P    206. 

11.  Horton  v.  U.  S.,  16  App.  (D. 
C.)   310. 

13.     Peo.  v.  Krause.  196  III.  A  140. 
18.    Manning   v.   State,   7   Okl.  Cr. 
367,  123  P  1029. 
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or  where  the  testimony  of  the  witness  not  on  the 
list  was  cumalative  and  offered  for  the  sole  pur- 
pose of  fixing  the  time  and  place  of  decedent's 
death,  and  where  the  defense  was  justifiable  homi- 
cide and  self-defense,  and  the  proof  of  the  corpus 
delicti  was  sufficient  without  such  testimony.'*  So 
indorsement  on  the  indictment  of  the  surname  only 
of  a  witness  testifying  before  a  grand  jury,  although 
not  in  compliance  with  the  statute,' is  harmless  er- 
ror, where  defendant  knew  the  person  named  al- 
most immediately  after  the  finding  of  the  indict- 
ment." 

[f  3614]  f.  BnllagB  on  Motion  for  Oontinnance. 
The  refusal  of  a  continuance  furnishes  no  ground 
for  reversal  where  defendant  is  not  prejudiced  tbere~ 
by."  In  order  to  justify  a  reversal  for  a  refusal 
of  a  continuance  it  must  appear  that  the  ruling 
of  the  wmtt  operated  as  a  denial  of  jus- 
tice." 

Absence  of  witness.  Refusal  to  grant  a  continu- 
ance on  the  ground  of  the  absence  of  witnesses  is 
not  a  ground  for  reversal,  where  no  substantial 
rights  of  defendant  are  prejudiced  thereby.^*  This 
rde  has  been  applied  where  the  testimony  of  the 
absent  witness  would  not  have'  affected  the  final 
result;^'  where  the  facts  which  defendant  expected 


to  prove  by  the  absent  witnesses  were  sufSciently 
established  by  the  testimony  of  other  witnesses;*" 
where  there  was  no  question  as  to  the  fact  in  re- 
spect to  which  it  was  stated  that  the  witness  would 
testify;**  where  the  evidetice  was  immaterial  and 
probably  untrue  ;**  where  the  court  submitted  only 
the  first  count  and  the  absent  witness  would  have 
given  evidence  under  the  second  count;*'  where  the 
testimony  related  only  to  the  degree  of  the  offense 
and  defendant  was  found  gn^ilty  of  the  lowest 
degree  of  the  offense;**  where  the  witness  that  de- 
fendant expected  to  impeach  by  the  absent  witness 
was  not  called  on  to  testify  as  a  witness  for  the 
state;**  where  the  record  as  a  whole  conclusively 
shows  that  being  deprived  of  the  impeaching  evi- 
dence did  defendant  no  injury;*'  where  the  evi- 
dence defendant  expected  to'  contradict  was  not 
offered  by  the  state,*'  or  was  excluded  on  appeal;** 
where,  notwithstanding  the  .refusal  of  a  continu- 
ance, the  witnesses  appeared  and  testified;**  where 
the  witnesses  were  present  at  the  trial  and  de- 
fendant refused  to  put  them  on  the  stand;**  where 
after  the  trial  and  before  the  ruling  on  the  motion 
for  a  new  trial  the  witness  appeared  -Mid  made 
affidavit  denying  that  he  would  testify  favorably 
for  accused;**  where  one  of  the  witnesses  testified 


14.  state  V.  Gray,  61  Wash.  649, 
112  P  641. 

15.  Peo.  V.  Quinn,  127  Cal.  542,  59 

P  987. 

16.  Cal. — Peo.  V.  Putman,  129 
Cal.  tit.  61   P  961. 

Colo. — ^Powers  v.  Peo.,  6S  Colo.  43, 
12S  P  (42;  Imboden  v.  Peo.,  40  Colo. 
142,  90  P  608. 

Ga.— Teal  v.  State,  119  Oa.  102,  46 
SE  964 

Okl.— Heatley  v.  Terr.,  16  OW.  72, 
78  P  79;  Hall  v.  State,  11  Okl.  Cr. 
57,  142  P  1044;  Rose  v.  State,  8  Okl. 
Cr.  294,  127  P  878. 

Tex. — Lawson  v.  State,  67  Tex.  Cr. 
24.  148  SW   587. 

[a}  Tacta  abowa  Iqr  other  arl- 
dtaee, — ^Refusal  to  grant  a  continu- 
ance on  the  ground  that  the  testl- 
monsr  at  the  preliminary  hearing  had 
not  been  filed  as  required  by  law  is 
not  prejudicial,  where  a  continuance 
Is  sought  only  to  show  by  the  tran- 
script that  defendant  was  not  repre- 
sented by  counsel,  which  fact  may  be 
shown  by  other  evidence.  Peo.  v. 
Treschenko.  159   Cal.   456,   114  P   578. 

[b]  Ueknoaa  of  dafeadant'a  son. — 
It  Is  not  reversible  error  to  refuse 
a  continuance  of  a  criminal  case,  on 
the  ground  that  defendant's  son  was 
sick  and  needed  her  care,  and  to 
proceed  at  once  with  its  trial,  where 
the  case  was  called  at  her  instance, 
ont  of  its  regular  order,  to  pass  on 
the  application  for  the  continuance, 
and  there  were  no  absent  witnesses 
and  no  injury  was  shown.  Morse  v. 
State,   (Tex.  Cr.)    47   SW  989. 

[c]  B«««Wiir  couad  to  prooaad 
irtth  the  •zuBlaAtlon  of  persons  sum- 
moned as  Jurors,  before  he  Is  re- 
quired to  announce  whether  or  not 
he  was  ready  for  trial,  if  errror.  Is 
harmless,  where  defendant  is  not  ac- 
tually prejudiced  on  the  trial.  State 
T.  TetUton,  159  Mo.  354,  60  SW  748. 

17.  State  V.  Tatlow,  136  Mo.  678, 
18  SW  562. 

18.  Ala.— Huskey  v.  State,  129  Ala. 
)4    29   S   838 

Ga.— Burger  ▼.  State,  139  Oa.  108, 
76  SE  863;  Freeman  v.  Atlanta,  12 
Ga.  A.  564,  77  SB  891. 

Ky. — Drain  v.  Com..  124  SW  856; 
Dowdy  y.  Com.,  17  SW  187.  13  KyL 
ISO. 

S.  D. — State  V.  Da  vies,  33  S.  D.  243, 
145  NW    719,    AnnCasl916A    1102. 

Tex. — Bosley  v.  State,  69  Tex.  Cr. 
100,  153  SW  878;  Perry  v.  State, 
n  Tex.  Cr.  2,  183  SW  685;  Roquemore 
y.  state,  59  Tex.  Cr.  568,  129  SW 
1120;  Snell  v.  State,  56  Tex.  Cr.  302, 
119  SW  859;  Holmes  v.  State,   (Cr.) 


105  SW  608;  Loakman  v.  State,  S2 
Tex.  Cr.  661,  25  SW  20. 

Utah.— State  v.  Brewer,  48  Utah 
252,   158   P  1094. 

Va. — Cremeans  v.  Com.,  104  Va. 
860,  62  SE  362,  2  LRANS  721. 

See  also  cases  infra  notes  19-39. 

1».  Neal  T.  Com.,  6  KyL.  368;  Fox 
V.  State,  111  Tenn.  154,  76  SW  815; 
Harris  y.  State,  62  Tex.  Cr.  116,  105 
SW  801. 

30.  Ark. — Carpenter  y.  State,  62 
Ark.    286,    36    SW    900. 

Colo. — ^Eniiott  V.  Peo.,  66  Colo.  236, 
138  P  39. 

Ga. — Cook  v.  State,  26  Oa.  693; 
Davenport    v.    State,    12    Ga.    A.    666, 

77  SE  830. 

Ir.d.— Marks  v.  State.  101  Ind.  353. 

Ky.— Nelson  y.  Com.,  94  Ky.  594, 
23  SW  348,  350,  15  KyL  255;  Hall 
V.  Conj.,  94  Ky.  322,  22  SW  333,  15 
KyL  102;  Toung  v.  Com.,  29  SW 
900;  Williams  v.  Com.,  18  SW  364, 
IS  KyL  753;  Trabune  v.  Com.,  17 
SW  186,  13  KyL  343;  Smith  v.  Com., 
4    SW    789,    9    KyL    215. 

La. — State  v.  Longorio,  127  La. 
268.  53  S  560;  State  v.  Lejeune,  52 
La.  Ann.   463,   26  S  992. 

Mich. — Peo.  V.  Burwell,  106  Mich. 
27.    63   NW   986. 

Miss. — Jones  v.  State,  60  Miss. 
117. 

Mo.— State  V.  Riddle,  179  Mo.   287. 

78  SW  606;  State  v.  Cavanaugh,  76 
Mo.  53;  State  v.  Scheonwald,  31  Mo. 
147. 

Nebr. — Lucas  v.  State,  75  Nebr.  11, 
105  NW  976. 

N.  M.— State  v.  Chavez,  19  N.  M. 
325,   142  P  922,  AnnCa8l917B  127. 

Okl.— Heatley  v.  Terr.,  16  Okl.  72, 
78  P  79. 

Tex. — O'Neal  v.  State,  66  Tex.  Cr. 
460,  146  SW  938;  Pulkerson  v.  State, 
67  Tex.  Cr.  80,  121  SW  1111;  Kyle 
v.  State,  (Cr.)  53  SW  846;  Bush  v. 
State.  40  Tex.  Cr.  639,  61  SW  238; 
Bolton  V.  State,  (Cr.)  43  SW  1010; 
Gonzales  v.  State,  30  Tex.  A.  203,  16 
SW  978;  Tucker  v.  State,  23  Tex.  A. 
512,    5    SW    180. 

[a]  Thna  (1)  it  was  not  error  to 
deny  a  continuance  for  absence  of 
witness  whose  testimony  was  mate- 
rial as  a  basis  for  hypothetical  ques- 
tions, where  the  evidence  adduced 
was  sufficient  for  such  purpose,  and 
such  questions  were  not  propounded 
to  the  physicians  who  were  called, 
and  one  of  them  testifled  that  de- 
fendant knew  right  from  wrong  and 
had  sufficient  Intelligence  to  know 
that  it  was  wl-ong  to  make  an  assault 
with   a    knife.      Hogue    v.    State,    66 


Tex.  Cr.  539,  146  SW  905.  (2) 
The  substantial  rights  of  one  Indicted 
for  murder  were  not  prejudiced  by 
the  refusal  to  grant  him  a  continu- 
ance, even  if  he  had  used  due  dili- 
gence to  secure  the  attendance  of 
his  absent  witnesses,  where  the  evi- 
dence could  have  left  no  doubt  in 
the  minds  of  the  Jury-that  decedent 
had  made  against  the  defendants  the 
threats  he  expected  to  establish  by 
his  absent  witnesses.  Nelson  v.  Com., 
94  Ky.  594.  23  SW  348,  360,  15  KyL 
265.  (3)  Where  accused  and  his  wife 
voluntarily  testified  to  facts  sought 
to  be  proved  by  an  absent  witness, 
and  such  facts  were  not  contested 
by  the  state,  defendant  was  not  prej- 
udiced by  the  court's  denial  of  his 
second  application  for  a  continuance 
because  of  the  absence  of  such  wit- 
ness, although  in  connection  with 
the  application  he  applied  for  an  at- 
tachment to  secure  her  attendance. 
Allen  v.  State,  64  Tex.  Cr.  225,  141 
SW    983. 

ai.  Burnett  v.  State,  73  Tex.  Cr. 
477,   166  SW  681. 

aa.  Duck  V.  State,  (Tex.  O.)  46 
SW   80?.       , 

33.  Bird  y.  SUte,  66  Tex.  Cr.  611, 
148    SW    738. 

34.  Egbert  v.  State,  76  Tex.  Cr. 
663,  176  SW  660;  Hlles  y.  State,  73 
Tex.  Cr.  17,  163  SW  717;.  Reese  y. 
State,    (Tex.  Cr.)   97  SW  697. 

35.  State  v.  Coleman,  199  Ma  112, 
97   SW  674. 

36.  Ferry  v.  State,  102  Ga.  366,  30 
SE    903. 

37.  Wysong  v.  State,  66  Tex.  Cr. 
201,  146  SW  941.  , 

38.  Creed  v.  State,  71  Tex.  Cr. 
509.    160    SW    468. 

as.  Ala.— Franklin  v.  State,  146 
Ala.   669,    39   S  979. 

Ga. — Renfroe  v.  State,  8  Ga.  A. 
676,  70  SE  70. 

Ky.— May  v.  Com.,  163  Ky.  141,^64 
SW  1074;  Underwood  v.  Com.,  119 
Ky.  384,  84  SW  310,  27  KyL  8. 

La. — State  v.  Lejeune,  52  La.  Ann. 
463.   26   S  992. 

Mo.— State  V.  Gilbert,  186  SW  1003; 
State  V.  Coleman,  199  Mo.  112,  97  SW 
574. 

Nebr. — Lucas  v.  State,  76  Nebr.  11, 
105   NW  976. 

Tex. — Galvan  v.  State,  77  Tex.  Cr. 
646,  179  SW  875;  Brown  v.  State,  74 
Tex.  Cr.  356,  169  SW  437;  Kyle  v. 
State,  (Cr.)  53  SW  846;  Maeyers  v. 
State,    (Cr.)    49   SW   381. 

30.  Bolton  V.  State.  (Tex.  Cr.)  43 
SW  1010. 

31.  Spain  y.  State,  61  Tex.  Cr.  63, 
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at  the  trial  the  reverse  of  what  defendant  in  his 
motion  for  continuance  swore  that  he  would  testify, 
and  the  testimony  of  other  witnesses  was  not  shown 
to  be  material;'^  where  defendant's  own  testimony 
contradicted  the  evidence  sought  to  be  elicited  from 
the  absent  witness;'^  where  the  court  set  the  cause 
for  trial  a  month  later;'*  where  the  evidence  would 
have  been  against  defendant  rather  than  in  his 
favor;**  or  where  the  jury  could  not  have  properly 
returned  any  other  verdict  than  the  one  rendered." 
So  the  court's  action  in  refusing  to  delay  the 
proceedings  a  short  time  because  of  the  nonarrival 
of  a  witness  is  harmless  error,  where  the  time  during 
which  he  was  expected  to  arrive  expired  before  the 
jury  were  charged  and  he  did  not  arrive.'^  On  the 
other  hand,  it  has  been  held  that  the  refusal  of  a 
continuance  because  of  the  absence  of  a  witness 
who  would  give  material  testimony  favorable  to  de- 
fendant is  ground  for  reversal.'"  And  it  has  been 
held  that  error  in  refusing  a  continuance  was  not 
cured  by  an  admission  of  the  district  attorney  that 
the  witness,  if  present,  would  testify  to  the  contents 
of  the  application,'* 

lUiiesB  of  coimsel  or  defendant  Defendant  is  not 
prejudiced  by  refusal  of  a  continuance  on  account 
of  the  illness  of  counsel,  where  he  participated  in 
the  trial  and  duly  discharged  his  duty  to  his 
client,*"  or  where  it  was  shown  that  defendant  had 
other  counsel  and  there  was  nothing  to  show  that 
he  suffered  any  injury  on  account  of  the  counsel's 
absence.*^     Nor  is  defendant  prejudiced  by  a  re- 


fusal of  a  continuance  on  account  of  his  own  ill- 
ness where  he  attended  throughout  the  trial/'  and 
went  through  the  trial  without  endangering  his 
health,*'  or  without  undergoing  any  breakdown.** 

Befnsal  of  a  continuance  to  enable  accnsed  to 
prepare  for  trial  is  not  prejudicial  error  where  the 
trial  did  not  occur  for  several  days,  and  there  was 
no  showing  that  such  interval  was  not  sufficient  time 
to  prepare  for  trial;*'  where  it  did  not  appear  that 
defendant  was  unable  to  get  any  evidence  he  needed, 
or  was  prejudiced  by  want  of  preparation;*^  where 
there  was  no  defense  but  only  matter  in  mitigation 
and  the  minimum  punishment  was  assessed;*'  or 
where  the  evidence  of  defendant's  guilt  was  strong 
and  bis  witnesses  and  counsel  were  present  and  the 
trial  was  had  before  an  impartial  judge.** 

Error  in  vacating  a  continnance  and  setting  the 
case  for  trial  was  harmless,  where  accused's  coun- 
sel was  present  and  stated  that  accused  was  ready 
for  trial  and  had  been  all  the  time.** 

[$  3616]  g.  Proceedings  on  Moti<m  for  Con- 
tinnance. Error  in  proceedings  on  motion  for  a  con- 
tinnance which  do  not  affect  any  substantial  rights 
of  defendant  will  not  constitute  a  ground  for  re- 
versal." 

[$  3616]  h.  BnlingB  on  Motion  for  Change  of 
Venne.  Erro^  occurring  on  the  hearing  of  a  mo- 
tion for  a  change  of  venue,''  or  in  refusing  a  change 
of  venue,"  or  irregularities  in  the  manner  of  re- 
moving a  cause  from  the  court  in  which  it  was 
commenced  to  the  court  in  which  it  was  tried," 


1S3    SW   1065;    Hinman    v.    State,    69 
Tex.  Cr.  29,  127  SW  221. 

83.  Liiister  v.  State,  83  Tex.  Cr. 
641,  141  SW  209,  AnnCaal913D  10S9. 

38.  Telton  v.  State,  76  Tex.  Cr.  38, 
170  aw  318. 

34.  State  v.  Pleahe,  (Mo.)  177  SW 
166. 

35.  Oodwin  V.  State,  44  Tex.  Cr. 
699.   73    SW  804. 

30.  Ark. — Moore  v.  State,  60  Ark. 
26,   6   SW   17. 

Qa. — Hodges  y.  State,  95  Oa.  497, 
20   SB  272:  Jim  v.  State,  16  Oa.  536. 

111.— Corbin  v.  Peo.,  i«l  111.  «18, 
23    NE    613. 

Ky.— Prewitt  V.   Com.,   6  KyL  861. 

Miss. — Hemlngrway  v.  State,  6t 
Miss.    371.   8   S   317. 

Mo. — State  v.  Worrell,  26  Mo.  206. 

N.  D.— State  V.  Gordon,  32  N.  D. 
31.   155  NW  59. 

Tex. — Sharp  v.  State,  71  Tex.  Cr. 
«33.  160  SW  869:  Wright  v.  State, 
(Cr.)  45  SW  723;  May  v.  State,  (Cr.) 
20  SW  396. 

[a]  Oaly  wbMi  It  ia  vroDable  that 
»  mora  favorabto  vavOlot  wonld  have 
remilted  If  the  absent  witnesses  had 
testified  Is  the  overruling:  of  a  mo- 
tion for  continuance  erround  for  a  new 
trial.  Tantls  v.  State,  49  Tex.  Cr. 
400.    94    SW  1019. 

87.  State  v.  Raven,  116  Mo.  419, 
22  SW  376 

^.  McBlroy  V.  State,  100  Ark.  801, 
140  SW  8;  Morfran  v.  (5om.,  14  Bush 
(Ky.)  106;  Brooks  T.  State,  108  Miss. 
671,  67  S  53;  Davis  v.  State,  66  Tex. 
Cr.  429.  144  SW  938;  Keys  v.  State, 
60    Tex.    Cr.    279.    131    SW'  1068. 

39.  Caldwell  v.  State,  86  Miss.  383, 
87    S    818 

40.  HlWhtower  v.  State.  9  Oa.  A. 
236,  70  SE  1022;  Hayden  v.  Com.,  46 
SW   886,   20   KyL   274. 

41.  Thompson  v.  State,  45  Tex.  Cr. 
397,    77  SW  449. 

43.  Gregg:  v.  Klndlsher,  8  Okl.  Cr. 
8,    125   P   1093. 

43.  Morris  v.  State,  102  Ark.  618. 
146    SW    213. 

44k  Oliver  ▼.  State,  70  Tex.  Cr. 
140.    159    SW   236. 

4S.  Price  v.  Peo..  131  HI.  828,  88 
NB  639. 


[a]  Tb*  TVtnmti  of  tlnu  to  penult 
aoonsed   aad   his  connaal  to   coaanlt 

Is  harmless  error,  where  under  the 
circumstances  of  the  case  he  actu- 
ally had  time  to  consult.  Felnberg 
V.    Peo.,    174    111.    609,    51    NE   798. 

40.  State  V.  Weems,  96  Iowa  426, 
65  NW  387. 

47.  Frasler  v.  State,  61  Tex.  Cr. 
647.  136  SW  583. 

48.  Lue  T.  Com.,  (Ky.)  16  SW 
664. 

48.  Sampson  v.  Peo.,  188  III.  692, 
59    NB    427. 

BO.  Parker  v.  State,  17  Oa.  A.  252, 
87  SB  705  (holding  that  Improper 
admission  of  an  afSdavlt  filed  to 
secure  a  continuance,  and  of  testi- 
mony to  contradict  the  same,  does 
not  require  a  reversal,  where  It  did 
not  appear  that  accused  was  preju- 
diced thereby);  Donald  v.  State, 
(Miss.)  41  S  4  (holding  that  permit- 
ting the  Introduction  of  a  letter  on  a 
m.otlon  for  a  continuance  cannot  be 
held  prejudicial.  It  not  appearing 
what  Its  contents  were,  or  that  it 
was  ever  ottered  or  read  to  the  jury); 
Saunders  v.  State.  4  Okl.  Cr.  264.  Ill 
P  965,  AnnCasl912B  766  (holding 
that,  where  the  court  sustained  a 
motion  for  a  continuance  filed  by  ac- 
cused, the  fact  that  accused  Was 
not  present  at  the  hearing  thereon 
is  not  prejudicial). 

61.  Com.  V.  Games,  102  SW  284, 
81  KyL.  391,  464;  State  v.  Burgess. 
78  Mo.  234;  Lemons  v.  State,  69 
Tex.    Cr.    299,    128    SW    416. 

[a]  AOatlttiaar  optnlon  of  wltness- 
wr.  Accused  was  not  prejudiced  by 
the  evidence  of  witnesses,  on  an  ap- 
plication for  a  change  of  venue,  that 
accused  could  have  a  fair  trial  in  the 
county  where  the  offense  was  com- 
mitted, such  evidence  having  been 
elicited  only  after  the  witnesses  had 
stated  all  their  knowledge  of  accused 
and  of  the  sentiment  of  the  people 
in  their  respective  neighborhoods. 
State  V.  Vickers.  209  Mo.  12,  106 
SW  999. 

BS.  Ark.— Walker  v.  State,  91  Ark. 
497,    121    SW   926. 

111.— Peo.  v.  Oerold.  266  HI.  448, 
107  NB  1(6,  AnnCasl916A  636. 


Ind. — Vanderkarr  v.  State,  61  Ind- 
91. 

Iowa. — State  v.  Hamil,  96  Iowa  728, 
65  NW  396. 

Kan. — State  v.  Reno,  41  Kan.  674, 
21    P    803 

Ky.— Wren  v.  Com.,  1  SW  712,  8 
KyL  418. 

Miss. — Regan  v.  State,  87  Mlsa. 
422.  39  8  1002. 

Mo.-:— State  v.  Anderson.  252  Mo.  88. 
158  SW  817;  State  V.  Headrick,  149 
Mo.   396.   51  SW  99. 

Va.— Bowles  v.  Com.,  108  Va.  816. 
48    SB   627. 

Wash.— State  y.  Sefrit,  82  Wash. 
520,    144    P    725. 

Wis.— Murphy  v.  State,  181  Wte. 
420,    111    NW    611. 

Wyo. — Nicholson  v.  State,  24  Wyo. 
347,   157   P   1013. 

[a]  Bnle  appU«di  (1)  Where  the 
ground  for  the  motion  was  prejudice 
of  the  judges  and,  an  impartial  judge 
was  called  in  to  try  the  case.  Peo. 
v.  Oerold.  265  III.  448,  107  NB  165. 
AnnCasl916A  636.  (2)  Where  on  the 
undisputed  evidence  defendant  vras 
guilty  and  received  the  lowest  pun- 
ishment authorized  for  the  offense. 
Walker  v.  State.  91  Ark.  497,  121  SW 
926.  (3)  Where,  after  the  trial,  a 
new  trial  was  granted  and  on  renewal 
of  the  motion  the  change  was  grant- 
ed. Vanderkarr  v.  State,  51  Ind.  91. 
(4)  Where  defendant  did  not  exhaust 
his  peremptory  challenges.  Regan  v. 
State.  87  Miss.  422.  39  S  1002.  (5) 
Where  defendant  exhausted  his  per- 
emptory challenges.  Regan  v.  State, 
supra.  (6)  Where  an  impartial  jury 
was  in  fact  obtained  in  the  county 
in  which  the  case  was  tried.  Bowl<;s 
v.  Com..  103  Va.  816,  48  SB  627. 
(7)  So  the  denial  of  a  change  of 
venue  in  a  criminal  case  becaune 
the  trial  judge  was  to  be  called  as  a 
witness  therein,  on  Ihe  ground  that 
it  did  not  show  what  testimony  he 
would  be  called  upon  to  give,  was 
held  harmless,  where  such  testimonjr 
was.  at  the  trial,  held  Immaterial. 
State  V.  Sefrit,  82  Wash.  520,  144  P 
726. 

BS.  Ark.— Lee  v.  State.  78  Ark^  148. 
83   SW  916    (failure  to  certify  tran- 
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vill  not  constitute  a  ground  for  reversal  unless  de- 
fendant's rights  were  prejudicially  affected  thereby. 
[i  3617]  i.  PleMlingft— (1)  Defective  Plead- 
ings.** Defects  or  imperfections  in  -an  indict- 
ment or  information,'*  especially  those  which  relate 
merely  to  matters  of  form,^  will  not  constitute 
a  groand  for  reversal,  where  they  had  no  tendency 
to  prejudice  defendant  or  to  deprive  him  of  any 
substantial  rights.  The  rule  has  been  applied  in 
ease  of  the  following  defects :  Failure  of  the  indict- 
ment to  set  forth  the  offense  in  different  forma  un- 
der different  counts  as  authorized  by  statute ;"  fail- 
ore  to  chaise  a  statutory  offense  in  the  language  of 
the  statute;"*  failure  of  the  indictment  to  state  the 
year  in  which  the  offense  was  committed  ;*'  failure 
of  an  information  charging  three  persons  with  re- 
eeiving  stolen  property  to  state  whether  the  receiv- 
ing was  joint  or  several — as  to  a  defendant  who  had 
a  separate  trial;*"  erroneous  allegation  as  to  the 
person  injured;**  desoribii]^  a  structure  burglarized 


as  a  railroad  car  instead  of  a  building;**  inac- 
curacies in  the  copy  of  an  indictment  served  on 
defendant;*'  a  mistake  in  the  copy  of  the  indict- 
ment transmitted  to  the  court  to  which  the  venue 
is  changed  in  respect  of  the  date  on  which  the  crime 
was  committed;**  signing  of  the  indictment  by  an 
attorney-general  pro  tem,  where  the  attorney-gen- 
eral prosecutes  the  case  before  the  jury;**  or  fail- 
ure of  the  clerk  to  put  a  file  mark  on  the  com- 
plaint.** The  rule  has  been  applied  also  under  the 
following  circumstances:  Where  the  case  was  dis- 
missed as  to  the  count  claimed  to  be  defective;*' 
where  only  one  of  several  counts  improperly  joined 
was  submitted  to  the  jury;*'  where  defendant  was 
acquitted  of  the  offense  charged  in  the  defective 
count;*'  where,  although  one  of  two  counts  charg- 
ing separate  offenses'  was  defective,  and  defendant 
was  found  guilty  on  both  counts,  he  was  sentenced 
only  for  the  offense  described  in  the  good  count;'* 
where,  notwithstanding  the  fact  that  one  of  the 


Krlpt  on  a  change  of  venue  under  the 
<eal  of  the  court). 

Ind.  T. — Qardner  v.  U.  8.,  B  Ind. 
T  ISO,  83  SW  704  (failure  of  the 
clerk  of*  the  court  from,  which  tha 
cause  was  removed  to  Include  the  pe- 
tition for  removal  In  his  transcript 
as  required  by  statute). 

Iowa. — State  v.  Quidlce,  170  Iowa 
731.  153  NW  336.  AnnCasl917C  1160 
(asslgnlnK  the  cause  for  trial  on  a 
designated  future  date,  the  same  not 
iwlng  binding  on  the  court  to  which 
the  case  was  transferred). 

La. — State  .  v.   Harper,   28   La.   Ann. 

as. 

Okl.— Halkey  v.  State,  8  Okl.  Cr. 
187,  105  P  813  (failure  to  certify 
transcript  on  a  change  of  venue  un- 
der the   seal   of   the  court). 

Tex. — Roller  v.  State.  43  'X'ex.  Cr. 
4JJ,  66  SW  777;  Wolttorth  v.  State, 
31  Tex.  Cr.  387.  20  SW  741  (holding 
that  an  onalsslon  from  the  record 
vhlch  is  sent  to  the  court  to  which 
the  change  is  made  of  the  recog- 
ntsince  of  a  witness  Is  harmless, 
where  the  witness  appears  at  the 
trial  and  no  injury  la  otherwise 
shown). 

54.  In  fdvfl  oaas*  see  Appeal  and 
Error  9  2901. 

8S.  U.  S.— TJ.  S.  V.  New  York,  etn., 
R.  Co..  212  U.  S.  481,  500.  29  SCt 
304.  309.  63  L..  ed.  «13.  624  [afC  146 
Fed.  298];  Baldwin  v.  U.  S.,  238  Fed. 
793,  151  CCA  643;  Kalen  v.  IT.  S.,  196 
Fed.  888,  116  CCA  450;  Woods  y. 
U.  S..  174  Fed.  651,  98  CCA  405  [cer- 
tiorari den  SIS  V.  S.  620,  30  SCt  574, 
54  L.   ed.    641]. 

Ala.— Rlnby   v.    State.    152   Ala.    9, 

44  S  608;  Burrow  v.  State.  147  Ala. 
114.  41  S  987;  Arden  v.  State,  6  Ala. 
A.  64.   60   S    538. 

Ariz. — Roberts  T.  State,  17  Aria. 
159.  149    P    380. 

Ark. — ^Bennett  v.  State,  84  Ark.  97, 
164  SW  928;  Allison  v.  State.  74  Ark. 
444.  86  SW  409;  Scott  v.  State,  42 
Ark.  73. 

(^I.— Peo.  ▼.  Abmms,  174  Cal.  172. 
1(3  P  896;  Feo.  v.  Dick.  87  Cal.  277: 
Peo.  V.  IHinford,  14  Cal.  A.  442,  112 
P  474. 

Colo. — ^Imboden  v.  Peo.,  40  Colo. 
142.  90  P  608. 

71a.— Lewis   v.   State,    66   Fla.   64, 

45  8  998. 

Oa— Colwell  V.  State,  17  Oa.  A. 
750.  88  SB  410:  Hall  V.  State,  8  Oa. 
A.  747,  70  SE   211. 

Ida. — State  t.  Chirtts,  29  Ida.  724, 
ISI  p  578:  State  v.  Janks.  26  Ida. 
567,  144  P  779;  State  v.  Sllva,  21 
Ida.  247.  120  P  835  (express  statutory 
provision). 

IlL— Collins  V.  Peo..  194  111.  606, 
62  NB  902. 

Ind. — Stucker  v.  State,  171  Ind. 
♦41.  84  NE  971:  Williams  v.  State, 
189  Ind.  884,  82  NE  790;  Parks  v. 
State,  169  Ind.  211,  64  NE  862,  59 
LRA  190;   Heath   v.   State,   101    Ind. 


612. 

Iowa. — State  v.  Anderson,  164  Iowa 
701,  185  NW  406. 

Kan. — State  v.  Bauman,  98  Kan. 
757.  161  P  591;  State  v.  Rlcksecker,  73 
Kan.  495,  601,  >  85  P  547  [clt  Cyc]: 
State  v.  Miller,  71  Kan.  491,  80  P 
947;  State  y.  Bussey,  68  Kan.  679, 
60   P   891. 

Ky. — Jane  v.  Com..  3  Mete.  18. 

Miss. — Cannon  v.  State,  75  Miss. 
864,    22    a    827. 

Mo. — State  v.  Allen,  267  Mo.  49, 
183  SW  329:  State  v.  Lee,  228  Mo. 
480,  128  SW  987;  State  v.  Brooks, 
92  Mo.  642,  5  SW  257,  330;  State  v. 
Edwards.  60  Mo.   490. 

Nebr. — Bartley  v.  State,  63  Nebr. 
310,   73  NW  744. 

N.  Y. — Peo.  v.  Oumaer,  80  Hun  78, 
80  NYS  17;  Real  v.  Peo.,  65  Barb. 
561,  579,  8  AbbPrNS  314  [afl  42  N. 
Y.   270,   1  Cow.  Cr.   216]. 

Okl. — Brown  v.  State,  9  Okl.  Cr. 
882,   132    P   859. 

S.  C. — State  v.  Oarlington,  90  S.  C. 
138.    72   SE   564. 

S.  D. — State  v.  Shanley,  20  S.  D. 
18,   104  NW  522. 

Tenn. — Temple  v.  State,  127  Tenn. 
429,    156    SW    388. 

Tex.^ — Golden  v.  State,  66  Tex.  Cr. 
262.  146  SW  946;  Kennedy  v.  State,  9 
T6x     A     399. 

wis.— Krenn  v.  State,  157  Wis. 
439,  147  NW  367:  State  v.  Hall.  141 
Wis.    30.    123    NW    251. 

[a]  Balntaiy  and  jnst  nil*.— It  has 
been  said  that  the  doctrine  that  the 
court  should  disregard  any  error  or 
defect  in  the  pleadings  which  has  not 
affected  the  substantial  rights  of  the 
adverse  party,  and  that  no  Judgment 
shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect,  is  salu- 
tary and  just,  equally  In  criminal  as 
In  civil  cases.  Real  v.  Peo.,  65  Barb. 
551,  8  AbbPrNS  814  [aff  42  N.  Y. 
270]. 

66.  tr.  S. — V.  S.  v.  New  York,  etc., 
R.  Co..  212  U.  S.  481,  500,  29  SCt  304, 
309,  63  L.  ed.  613,  624  [aff  146  Fed. 
298]. 

Cal. — ^Peo.  V.  Thompson,  7  C!al.  A. 
616.  96  P  386. 

Ky. — ^Illinois  Cent.  R  Co.  v.  C3om.', 
138  Ky.  742.  129  SW  94;  Com.  v. 
Kelcher,8    Mete.    484. 

Md.— Wedge  V.  State.  12  Md. 
232 

N.  J. — State  V.  Baum,  «4  N.  J.  L. 
410,  46  A  806;  State  v.  Robinson,  35 
N.    J.    L.    71. 

N.  Y.— Phelps  V.  Peo..  72  N.  Y. 
866  [aff  6  Hun  428];  Peo.  vl  Hugglns. 
110  App.  Dlv.  613,  97  NYS  187, 
20  N.  Y.  Cr.    257. 

Okl. — Turner  v.  State,  8  Okl.  Cr. 
11.  126  P  452;  (Sark  v.  State.  (Cr.) 
106  P   803. 

Pa. — ^Perdue  v.  (3om.,  96  Pa.  311; 
Com.   V.    Newcomer,   49   Pa.   478. 

S7.  State  V.  Shanley,  20  S.  D.  18, 
104  NW  622. 


68.  State  V.  Hall,  141  Wis.  30. 
123    NW   251. 

09.  Colwell  T.  State.  17  Qa.  760, 
88   SE   410. 

60.  State  V.  Janks.  26  Ida.  667, 
671,  144  P  779  (where  it  Is  said: 
"In  order  to  convict  the  defendant 
.  .  .  the  jury  must  have  found  that 
the  crime  charged  was  attrlbutaole 
to  him  individually"). 

61.  Bennett  v.  State,  84  Ark.  97, 
104   SW  928. 

63.  State  v.  Anderson,  154  Iowa 
701.  135  NW  405. 

63.  Rlgaby  v.  State,  162  Ala.  9,  44 
S  608  (variance  In  spelling  of  de- 
fendant's name  In  Indictment  and 
copy  served);  Allison  v.  State,  74 
Ark.  444.  86  SW  409  (omission  of 
defendant's  name  at  one  place  in  the 
copy  where  it  appeared  in  the  orig- 
inal). 

64.  Roberta  v.  State,  17  Aria.  169, 
149  P  880. 

es.  Temple  y.  State,  127  Tenn.  429, 
166   SW  388. 

66.  Golden  v.  State,  66  Tex.  Cr. 
262,   146   SW   945. 

67.  State  V.  Lee,  22d  Mo.  480, 
128   SW  987. 

68.  Peo.  V.  Danford,  14  Cal.  A. 
443.  112  P  474  (dismissal  of  one  of 
the  counts  on  motion  of  the  district 
attorney);  State  v.  Teeter,  239  Mo. 
475,  144  SW  446  (where  the  state 
abandons  one  count  before  trial); 
State  V.  Keating.  223  Mo.  86,  132 
SW  699  (where  the  court  withdraws 
one  count  from  the  jury);  State  v. 
Hicks,  170  Mo.  A.  183,  155  SW  482; 
State  V.  Hogle,  156  Mo.  A.  367.  137 
SW  21  (where  the  court  withdrew  one 
of  the  counts). 

69.  Cal. — Peo.  v.  Abrams,  174  Cal. 
172,    162    P    395. 

Ind. — Myers   v.   State,   92   Ind.   890. 

Kan.— State  v.  Miller,  71  Kan,  491, 
80    P    947. 

S.  C. — State  V.  (Darlington,  90  S. 
C.    138,    72    SB    664. 

Tex. — Tucker  v.  State,  \66  Tex.  Cr. 
627,     145    SW    611. 

[a]  Thus  (1)  one  convicted  of 
simple  assault  cannot  complain  be- 
cause the  information,  attempting  to 
charge  an  aggravated  assault,  Is  de- 
fective because  it  falls  to  state  the 
manner  in  which  the  Instrument 
charged  was  used.  Jaehnig  v.  State. 
57  "Tex.  Cr.  186,  122  SW  267.  (2) 
Where  an  affidavit  charging  an  as- 
sault and  battery,  coupled  with  a  fe- 
lonious intent  to  murder,  sufficiently 
charges  assault  and  battery  as  de- 
fined by  Burns  St.  Annot.  Suppl. 
(1905)  i  1997,  and  defendant  is  con- 
vtsted  of  assault  and  battery  only, 
he  cannot  complain  that  the  affidavit 
does  not  sufficiently  charge  the  fe- 
lonious intent  to  murder.  Stuck- 
er V.  State,  171  Ind.  441,  84  NE 
971. 

70.  Burrow  v.  State,  147  Ala.  114, 
41  S  987. 
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counts  was  defective  and  defendant  was  convicted 
on  both,  he  was  given  less  than  the  maximum 
sentence  permissible  under  either  one;"  or  where 
sentences  under  several  counts  of  an  indictment  for 
imprisonment  within  the  term  fixed  by  statute 
were  made  to  run  concurrently,  and  one  of  the 
counts  was  good.^^  So  a  general  verdict  and  judg- 
ment on  an  indictment  containing  several  counts 
cannot  be  reversed  on  error,  if  any  one  of  the 
counts  is  gfood  and  warrants  the  judgment.^^  But 
where  the  information  omits  to  all^e  that  defen- 
dant resided  in  the  county  where  he  was  prose- 
cuted, the  omission  is  cured  by  evidence  showing 
that  defendant  resided  in  that  county.^^  On  the 
other  hand,  the  doctrine  of  error  without  injury 
has  no  application  where  the  only  count  in  an 
indictment  which  might  support  the  judgment  is  so 
defective  that  no  jurisdiction  is  conferred  of  the 
offense 'charged.'*  Where,  in  a  prosecution  for  an 
offense,  with  several  alleged  prior  convictions,  it 
appeared  at  the  trial  that  one  page  of  the  original 
information  was  missing,  and  defendant  objected 
to  a  trial  thereon  before  any  testimony  was  intro- 
duced, and  again  by  an  objection  to  the  first  ques- 
tion put  to  the  witness,  and  the  contents  of  such 
missing  page  were  not  shown,  it  could  not  be  pre- 
sutted  that  such  page  contained  only  a  charge  of 
prior  convictions,  and  therefore  that  its  absence 
was  harmless,  and  hence  a  conviction  based  thereon 
was  erroneous." 

[$3618]  (2)  Rulings  on  Pleadings  "—(a)  In 
OeneraL  A  cause_will  not  be  reversed  for  error  in 
rulings  on  pleadings  whe~re  defendant  was  not  prej- 
udiced thereby.'*  The  rule  has  been  applied  to  rul- 
ings on  a  count  of  an  indictment  which  was  sub- 
sequently nol-prossed,"  or  upon  which  defendant 
was  acquitted;**  to  the  overruling  of  a  voluntary 
and  unnecessary  plea  in  writing  before  arraignment 
at  which  defendant  was  personally  present,**  or  of  a 

71.  Kalen  v.  U.  S.,  196  Fed.  888, 
116   CCA   460. 

7a.  Ryan  v.  U.  S^  216  Fed.  IS,  132 
CCA  257;  Clarke  v.  Pco..  6S  Colo.  214, 
125  P  118;  Imboden  v.  Peo.,  40  Colo. 
142.    90    P    608. 

73.  Woods  V.  U.  S.,  174  Fed.  «51, 
»8  CCA  405  toertlornri  den  216  U.  S. 
620,  30  set   574,   64   L.  ed.  641]. 

74.  Scott   V.   State.   42  Ark.   73. 

76.  Emmonds  v.  State,  87  Ala.  12, 
6  S  54;  Noah  v.  State.  (Ala.  A.)  72  S 
611. 

7a  Peo.  V.  Noon,  1  Cat.  A.  44,  81 
P  746. 

77.  In  elvU  oasM  see  Appeal  and 
Krror   S   2903. 

78.  U.  S.— Hedderly  v.  U.  S.,  193 
Fed.    661.    114    CCA    227. 

Ala.— Savell  v.  State.  150  Ala.  97, 
43  S  201;  Hughes  v.  State,  36  Ala. 
351;  Rogers  v.  State,  72  S  689  [cer- 
tiorari den  73  S  1001]. 

Ind. — tiucas  v.  State,  173  Ind.  302, 
90  NE  305. 

La. — State  v.  Sweeney,  136  La.  566, 
65  S   743. 

Mich. — Peo.  V.  Knapp,  26  Mich. 
112. 

Mo. — State  v.  Castleton,  256  Mo. 
201.  164  SW  492;  State  v.  Sharpless, 
212  Mo.   176.  Ill   SW  69. 

N.  Y. — Poo.  V.  Doyle.  11  App.  DIv. 
447,    14    NYS    319,    11    N.    Y.    Cr.    322, 

S.  C— State  V.  Hunter.  89  S.  C.  186, 
71   SE  823. 

Tenn. — DeBerry  v.  State,  99  Tenn. 
207,    42    SW   31. 

Tex. — MlUner  v.  State.  75  Tex.  Cr. 
22,  169  SW  899;  Madrid  v.  State.  71 
Tex.  Cr.  420.  161  SW  93;  Andrado 
V.  State,  68  Tex.  Cr.  628,  152  SW 
910;  Jones  v.  State,  63  Tex.  Cr.  394, 
141    SW    953. 

Wis. — Hack  V.  State,  141  Wis.  346, 


124  NW  492,  45  LRANS  664;  Quen- 
ther  V.  State,  137  Wis.  183.  118  NW 
640;    Lester    v.    State,    91    Wis.    249, 

64  NW  860;  Baker  v.  State,  80  Wis. 
416,   60  NW  518. 

[a]  XUnstrallOB.— Where  a  sepa- 
rate sentence  for  the  same  term  of 
Imprisonment  is  imposed  on  a  ver- 
dict of  guilty  on  each  of  two  counts, 
one  of  which  la  bad.  but  the  terms 
of  imprisonment  are  to  be  concur- 
rent and  not  cumulative,  the  result 
is  the  same,  as  it  would  have  been 
if  there  had  been  no  conviction  on 
the  bad  count;  and  error  In  austaln- 
ingr  the  bad  count  is  not  prejudicial. 
Frankfurt  v.  U.  S.,  281  Fed.  90S, 
146   CCA   99. 

79.  State  v.  Sweeney,  135  La.  666, 

65  S  743. 

80.  State  v.  Morris,  263  Mo.  339. 
172  SW  603;  State  v.  Sharpless,  212 
Mo.  176.  Ill  SW  69;  Peo.  v.  Doyle,  11 
App.  Dlv.  447,  42  NYS  319,  11  N.  Y. 
Cr.  322;  DeBerry  v.  State,  99  Tenn. 
207,    42    SW    31. 

81.  State  v.  Meekins.  41  La.  Ann. 
643,    6  S  822. 

S3.  Savell  v.  State,  150  Ala.  97,  43 
S  201. 

83.  Lucas  V.  State,  173  Ind.  302, 
90  NE  305  (where  by  statute  defend- 
ant was  permitted  to  show  under  the 
general  issue  that  he  had  been  t:on- 
victed  or  acquitted  of  the  offense 
charged);  Andrado  v.  State,  68  Tex. 
Cr.  628,  152  SW  910  (where  the 
verdict  necessarily  Included  a  find- 
ing that  the  plea  was  not  sustained 
by  the  evidence). 

84.  Prlne  v.  State,  41  Tex.  300 
(where,  if  submitted  to  the  Jury,  the 
plea  would  not  have  availed  defend- 
ant because  the  ofTense  of  which  he 
had  been  convicted  was  not  identical 


plea  in  abatement  which  might  properly  have  been 
stricken  out  on  motion,*'  or  of  a  plea  of  former 
jeopardy,*^  without  submitting,  it  to  the  jury,** 
where  accused  was  deprived  of  no  substantial  rights; 
and  to  the  failure  to  enter  a  record  judgment  dis- 
posing of  a  plea  of  former  acquittal,  where  the  plea 
on  its  face  offered  no  legal  defense  to  the  prosecu- 
tion.*°  But  the  rule  is  inapplicable  where  the  rul- 
ing operates  prejudicially  to  accused,**  as  where  the 
burden  of  proving  some  material'  fact  is  shifted 
from  the  state  to  accused.*' 

[i  3619]  (b)  Rulings  Relating  to  Filing  or 
Witiidiawal  of  Pleadings.**  Where  no  prejudice  re- 
sults to  defendant,  the  conviction  will  not  be  re- 
versed for  refusal  of  the  court  to  permit  a  special 
plea  to  be  filed,**  or  to  permit  defendant  to  with- 
draw- his  plea  and  file  a  motion  to  quash  on  the 
ground  of  duplicity  in  joining  counts  charging  dif- 
ferent offenses,""*  or  to  permit  a  demurrer  to  be  filed 
after  defendant  has  entered  his  plea  and  after  the 
jury  is  sworn.'*  Nor  will  the  conviction  be  reversed 
for  making  an  order  in  the  absence  of  accused  or 
his  .counsel  extending  the  time  within  which  to 
file  a  new  information,  after  a  demurrer  was  sus- 
tained to  the  original  information;*'  or  for  order- 
ing the  reentry  of  a  plea  of  not  guilty,  withdrawn 
for  the  purpose  of  entering  a  special  plea,  which  is 
overruled.**  And  where  defendant  is  not  allowed 
a  day  in  which  to  plead,  but.  thereafter  withdraws 
the  plea  of  not  guilty  and  files  a  demurrer,  the  error 
is  cured.**  On  the  other  hand,  it  has  been  held  that 
refusal  of  defendant's  request  of  the  statutory  tiine 
within  which  to  plead,  the  record  showing  that  no 
plea  was  entered  at  the  trial,  is  reversible  error.** 

[$  3620]  (c)  Rulings  on  Demorrerg.**  The 
failure  to  pass  on  a  demurrer  to  the  indictment  be- 
fore the  commencement  of  the  trial  is  not  prejudicial 
to  accused,  where  the  pendency  of  the  demurrer  was 
not  called  to  the  court's  attention  until  after  ver- 

wlth     that     for     which     he     was     on 
trial). 
88.     Richardson  v.  State,  (Tex.  Cr.) 

75  SW  505. 

86.  Barr  v.  State,  7  Ala.  A.  96, 
61   S   40. 

87.  Barr  v.  State,  7  Ala.  A.  96,  61 
S  40  (holding  that  error  in  sustain- 
ing an  objection  to  a  special  plea  of 
accused,  denying  the  existence  of  the 
corporation  mentioned  in  the  indict- 
ment, is  not  rendered  harmless  by 
the  court  accompanying  Its  ruling 
with  the  statement  that  accused  may 
prove,  under  his  plea  of  not  guilty, 
the  nonexistence  of  the  corporation, 
since  thereby  the  burden  of  proof  is 
cast  on  accused,  while  the  state  has 
the  burden  of  proving  corporate  ex- 
istence). 

88.  In  oivU  eases  see  Appeal  and 
Error  {   2904. 

89.  Neaderhouser  v.  State,  28  Ind. 
257  (as  whereby  statute  all  matters 
of  defense  are  admissible  under  the 
general  plea  of  not  guilty). 

90.  Waller  v.  U.  S..  179  Fed.  810. 
103  CCA  302,  31  LRANS  113  (where 
the  government  dismissed  as  to  one 
of  the  counts). 

91.  State  v.  Gregory,   178   Mo.   48, 

76  SW  970  (as  the  sufficiency  of 
the  information  can  be  questioned  In 
the  reviewing  court,  although  no  de- 
murrer was  filed   In  the  trial  court). 

99.  Peo.  V.  Arberry,  13  Ciil.  A.  749, 
114  P  411. 

93.  Lanphere  v.  State,  114  'Wis. 
193,  89  NW  128. 

94.  Schlumbohm  v.  State,  6  Okl. 
Cr.    36,    118    P    286. 

95.  State  v.  De  Wolfe,  29  Mont. 
415,  74  P  10S4. 

96.  la  olvll  cases  see  Appeal  and 
Error  {  2905  et  seq. 


For  later  oases,  developments  and  ohMves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nihnber. 


§§  3620-3621] 


CRIMINAL  LAW 


[17  0.  J.]     285 


diet,  and  where  the  objections  raised  in  the  de- 
mnrrer  and  repeated  in.  a  motion  in  arrest  of  judg- 
ment were  without  merit.'^ 

Error  in  sastaining  a  demnrrer  is  not  ground  for 
reversal,  where  the  substantial  rights  of  defendant 
were  not  affected.'^  The  rule  has  been  applied 
where  the  defenses  soi^ht  to  be  set  up  under  such 
pleas  are  available  under  the  general  issue;**  where 
defendant  had  the  benefit  of  the  matters  under  an- 
other plea;'  where  the  facts  alleged  in  the  plea 
were  insufficient;'  or  where  the  plea  should  have 
been  stricken  from  the  file  on  motion  of  the  state's 
attorney.* 

Error  in  overmlln^  a  daorairer  will  not  operate 
to  reverse  a  conviction,  where  no  substantial  rights 
of  defendant  were  affected.*  The  rule  has  been  ap- 
plied where  a  nolle  prosequi  is  subsequently  entered 
on  a  count  in  respect  of  which  a  demurrer  has  been 
improperly  overruled,''  although  the  nolle  prosequi 
was  not  taken  until  the  jury  had  been  empaneled 
and  the  trial  commenced;'  where  the  pleading  to 
which  the  demurrer  was  filed  was  withdrawn ;'  where 
the  state's  counsel  abandoned  the  count  to  which 
the  demnrrer  related  and  offered  no  evidence  un- 
der it ;"  where  defendant  was  properly  convicted  on  a 
sufficient  count  or  counts;*  where  the  court  subse- 
quently gave  defendant  the  affirmative  charge  as  to 
the  count  to  which  the  demurrer  lay,'"  or  in  its 
charge  limited  the  jury  to  the  consideration  of  an- 
other count  than  those  as  to  which  the  demurrer 
was  overruled,"  or  where  the  sentence  did  not  ex- 
ceed that  which  might  rightfully  have  been  imposed 


on  any  single  count.''  Also  error  in  overruling  a 
demnrrer  to  an  indictment  charging  two  offenses 
is  cured  by  the  action  of  the  court  in  subsequently 
sustaining  a  demurrer  to  one  of  the  charges.'^  On 
the  other  hand,  it  has  been  held  that  where  the 
indictment  improperly  alleged  that  defendant  had 
been  previously  convicted  of  a  similar  offense,  and 
a  demurrer  to  the  indictment  because  of  such  allega- 
tion was  overruled,  a  direction  by  the  court  to  the 
jury  to  make  no  reference  in  their  verdict  to  the 
former  conviction  was  not  equivalent  to  an  instruc- 
tion that  they  should  not  regard  the  •averment  of 
conviction  in  considering  the  guilt  of  accused.'* 

[i  3621]  (d)  Bvliiigs  on  Motions  to  Qnash  or 
Strike  Out.'*  Error  in  rulings  on  motions  to  quash 
or  strike  out  pleadings,  or  parts  of  pleadings,  will 
not  constitute  a  ground  for  reversal  where  no  sub- 
stantial rights  of  the  parties  were  affected  thereby." 

Motions  to  Quash.  A  reversal  will  not  follow  error 
fn  overruling  a  motion  to  quash,"  or  in  quashing  a 
count  in  an  indictment  or  information;'*  where  de- 
fendant is  not  injured  thereby.  Thus  error  in  re- 
fusing to  quash  a  count  in  an  indictment  or  infor- 
mation is  harmless  where  the  court  permitted  an 
amended  information  to  be  filed  in  the  exact  lan- 
guage of  the  original  and  duly  verified  so  as  to 
obviate  the  ground  of  the  motion;"  where  the  count 
which  the  court  refused  to  quash  was  not  sub- 
mitted to  the  jury;'"  where  defendant  was  acquitted 
on  the  count  which  the  court  refused  to  quash;*' 
where  the  jury  found  defendant  guilty  on  sufficient 
evidence   on   another  count   or  counts   which   are 
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■a  indlctmsat,  being  in  the  discre- 
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good;**  or  where  the  conviction  was  applied  by  the 
court  to  another  count  than  the  one  which  it  re- 
fused.** Also  refusal  to  quash  an  indictment  for 
duplicity  where  the  prosecution  elected  to  try  de- 
fendant on  a  single  charge  is  not  prejudicial.*^  And, 
under  a  statute  providing  that  when  two  indict- 
ments for  the  same  offense  are  pending  against  a 
defendant  at  the  same  time,  the  indictment  first 
found  shall  be  considered  as  suspended  and  shall  be 
quashed,  the  fact  that  the  first  indictment  was  not 
formally  quashed  on  the  record  when  an  amended 
indictment  was  filed  is  not  ground  for  reversal.*'' 

Striking  ont.  Where  no  substantial  injury  to  de- 
fendant results,  error  in  striking  out  a  plea  of 
former  jeopardy,*'  or  a  plea  of  not  guilty,*'  or  in 
refusing  to  strike  out  a  replication,*^  or  surplus- 
age,** or  irrelevant  matter*"  from  an  indictment  or 
information,  or  a  count  filed  on  appeal  to  an  inter- 
mediate court,  as  varying  from  the  original  com- 
plaint, as  to  the  time  of  commission  of  an  offense,*^ 
is  not  ground'  for  reversal.  And  where  a  motion  to 
strike  points  out  the  defects  in  a  plea,  and  gives 
the  same  advantages  to  defendant  as  a  demurrer, 
it  is  not  prejudicial  error  to  allow  such  a  motion, 
even  though  a  demurrer  should  have  been  inter- 
posed.** 

[i  3622]  (e)  Bvlings  on  Motion  to  Make  More 
Dedbiite  and  Certain.**  The  refusal  of  the  court  to 
strike  from  a  criminal  information  the  allegation 
that  defendant  committed  the  offense  charged  "on 

109  SW  614:  Smith  v.  State,  76  Tex. 
Cr.   516.  176  SW  49. 

93.  Hayes  v.  State,  11  Oa.  371, 
75  SB  523;  Peo.  v.  MoCJann,  247 
ni.  130,  93  NB  100,  20  AnnCaa  496; 
Lucas  V.  State,  173  Ind.  302,  90  NB 
805. 

as.  I  Vincent  ▼.  State,  (Tex.  Cr.)  65 
SW  819. 

04.  State  T.  Spence,  87  Mo.  A. 
677. 

,20.  State  V.  Payne,  223  Mo.  112. 
122  SW  1062;  State  V.  Williams,  191 
Mo.    205,    90    SW  448. 

as.  Parsons  v.  State,  179  Ala.  23, 
60  S  864;  Dlckerson  v.  State,  18 
Wyo.  440,  111  P  857.  116  P  448. 

97.  McGay  v.  State,  183  Ala.  41, 
63  S  70  (as  where  the  record  shows 
elsewhere  that  the  question  of  his 
guilt   was  submitted  to   the  jury). 

38.  Moss  V.  State,  3  Ala.  A.  189, 
58  S  62  (holding  that  where  de- 
fendant, in  a  prosecution  for  viola- 
tion of  the  liquor  law,  pleaded  for- 
mer Jeopardy  and  offered  evidence  In 
support  of  such  plea,  overruling  his 
motion  to  strike  a  replication  was 
not  prejudicial). 

89.  Johnson  V.  State,  78  Tex.  Cr. 
403,  181  SW  455. 

30.  Fahnestock  v.  State,  23  Ind. 
231. 

31.  Hauser  v.  State,  6  Ala.  A. 
81,  60  S  549  (the  evidence  showing 
Its  commission  within  the  period  of 
the  original  complaint). 

33.  Black  V.  State,  123  Ala.  78,  26 
S  340. 

33.  In  oivll  oasaa  see  Appeal  and 
Eirror  I   2916. 

34.  Lanphere  v.  State,  114  Wis. 
193,   89  NW  128.  • 

36.  In  dvU  oaa««  see  Appeal  and 
Error  9  2917. 

as.  Peo.  V.  WeU,  243  111.  208,  90 
NB  731,   134  AmSR  357. 

87.  Peo.  V.  Weil,  243  III.  208,  90 
NB  731.  134  AmSR  367;  Peo.  v. 
Smith,  239  111.  91.  87  NB  886;  Du- 
Bois  V.  Peo.,  200  111.  157,  65  NB  658, 
93  AmSR  18S;  Peo.  v.  Brown,  150 
111.  A.  365;  Morrow  v.  Com.,  157  Ky. 
486,  163  SW  452;  Rlchburger  v.  State, 
90  Miss.  806,  44  S  772;  Com.  v.  Powell, 
23  Pa.   Super.   370. 

[a]  Thns  (1)  where  the  names 
of  witnesses  were  on  the  back  of  the 


indictment  and  the  record  furnishes 
no  reason  to  suppose  that  defendant 
was  not  fully  advised  of  the  acts 
relied  on  hy  the  state  for  a  convic- 
tion, no  reversible  error  la  committed 
by  refusing  to  grant  an  application 
for  a  bill  of  particulars.  Peo.  v. 
Joyce.  154  111.  A.  13;  Peo.  v.  Walker, 
154  111.  A.  3;  Peo.  v.  Brown,  150 
III.  A.  365.  (2)  Where,  in  a  prose- 
cution for  embezslement,  the  state 
was  required  to  elect  on  which  Items 
of  the  charges  It  would  base  its  de- 
mand for  a  conviction,  and  It  elected 
two  items  of  the  same  date,  accused 
was  not  prejudiced  by  the  court's  re- 
fusal to  require  a  bill  of  particulars 
furnished  to  be  made  more  certain. 
Rlchburger  v.  State,  90  Miss.  806, 
44  S  772.  (3)  Where  counts  in  an 
indictment  for  conspiracy,  other  than 
the  eighth  and  ninth,  were  sufllciently 
specific  to  apprise  defendants  of  the 
offense  charged  and  sufllciently  set 
out  the  means  whereby  Its  object 
was  to  be  accomplished,  and  no  evi- 
dence was  offered  under  the  eighth 
and  ninth  counts  that  was  not  ad- 
missible under  the  others,  defendants 
were  not  prejudiced  by  a  refusal  to 
grant  them  a  bill  of  particulars. 
Peo.  v.  Smith,  289  111.  91.  87  NB 
885.  I 

38.  State  v.  Seaboard  Air  Liine  R. 
(?o.,  149  N.  O.  508,  62  SB  1088 
(where  on  a  former  trial  accused  was 
fully  Informed  of  the  particular  oc- 
currence charged  against  him,  and 
obtained  the  entire  case  of  the 
prosecution  as  developed  at  the 
trial). 

39.  Com.  V.  King,  202  Mass.  379, 
88  NB  454. 

40.  In  oivll  0Mi«a  see  Appeal  and 
Brror  i   2918. 

41.  U.  S.— Wetzel  V.  U.  S.,  233 
Fed.    984,    147    CCA   658. 

Ark.— Wilkin  v.  State,  121  Ark.  219. 
180  SW  512;  Harper  v.  State,  79 
Ark.   594.   96    SW   lOOS. 

Cal.— Peo.  v.  Scott,  24  Cal.  A. 
440,    141    P  945. 

111.— Peo.  V.  Dusan,  272  HI.  478, 
112    NE    315. 

Ind.— Haukt  v.  State,  148  Ind.  238, 
46  NB  127.  47  NE  465. 

Kan. — State  v.  Taylor,  90  Kan.  438, 
133  P  861;  State  v.  Schaben,  69  Kan. 


divers  other  days"  between  the  day  speeiiled  and 
a  future  designated  day  waa  not  prejudicial,  where 
the  prosecution  confined  the  trial  to  the  day  cer- 
tain, named  in  the  information,  and  the  jury  were 
restricted  to  that  particular  day,  such  all^ation  be- 
ing mere  surplusage.*' 

[i  3623]  (f)  Bnlingfl  on  Motion  for  Bill  of 
FarticulaiB.*''  The  trial  court  has  a  wide  legal 
discretion  in  granting  or  refusing  a  bill  of  particu- 
lars;*' and  the  refusal  of  a  bill  of  particulars,*' 
or  the  acceptance  by  the  court  of  an  insufScient  bill 
of  particulars,*^  although  erroneous,  is  not  a  g^round 
for  reversal  where  no  substantial  injury  results 
therefrom.  So  where  the  bill  of  particulars  gives 
defendant  all  the  information  he  has  a  right  to  re- 
quire, he  cannot  complain  that  it  goes  further  and. 
gives  him  warning  that  the  state  will  make  a  claim 
which,  he  claims,  it  has  no  right  to  make.** 

[$  3624]  (g)  Bnlings  on  Motions  to  Compel 
£lection.*°  Where  the  substantial  rights  of  defen- 
dant are  not  injured  by  the  rulings  of  the  court 
in  refusing  to  compel  the  state  to  elect  as  to  which 
count  it  will  proceed  on,  the  court  will  not  reverse 
for  such  error.*^  The  rule  has  been  applied  where 
the  state  only  introduces  evidence  on  one  chaise  and 
thereby  in  effect  makes  an  election  ;**  where  the  state 
wa!s  compelled  to  elect  at  the  conclusion  of  the  caae, 
and  where  the  trial  proceeded  in  the  same  manner 
as  if  an  election  had  been  made  when  requested;** 
where  by  its  instructions  the  court  limits  the  con- 

42h   76   P   823;   State   v.   BiMney,   E8 
Kan.    679.    60   P  891. 
Ky^ — ^Morrow  v.  Com.,  167  Ky.  48«, 
~^   ■""    Reed  v.  Ciom..   7  Kyt. 


163    SW   452; 
529. 

Mich. — Peo.  V.  Kennedy,  176  Mich. 
884.  142  NW  771.  AnnCa8l»l<A  895; 
Peo.  V.  Burroan,  154  Mich.  150,  117 
NW  589.  25  LRANS  251. 

Miss. — Starling  v.  State.  90  ICisa. 
255.  43  S  952,  13  AnnCas  776. 
•  Mo.— State  v.  McKinney.  254  Mo. 
688,  163  SW  822:  State  v.  Solon,  247 
Mo.  672,  153  8W  1023;  SUte  v.  8e- 
Christ,  226  Mo.  •  874.  126  SW 
400. 

N.  T. — Peo.  v.  Garner,  64  App.  Dlv. 
410,  72  NTS  66  [aff  169  N.  T.  686 
mem,  62  NE  1099  meml. 

S.  D.— State  v.  Rash.  27  S.  D.  186. 
130  NW  91,  AnnCa9l913D  656. 

Tex. — Fears  v.  State,  77  Tex.  Cr. 
349,  178  SW  518;  Ralley  v.  State, 
(Cr.)  131  SW  1120:  Henderson  v. 
State,  50  Tex.  Cr.  266,  96  SW  37: 
Holland  v.  State,  47  Tex.  Cr.  628, 
85   SW  798. 

Wis. — Cornell  v.  State,  104  Wis. 
627.    60    NW    745. 

43.  Pearce  v.  State,  97  Ark.  B. 
132  SW  986;  Peo.  V.  Kennedy,  176 
Mich.  384,  142  NW  771,  Ann(3aal916A 
895;  State  v.  Rash,  27  S.  D.  185. 
130  NW  91.  AnnCa8l913D  656;  Collins 
V.  State.  77  Tex.  Cr.  156,  178  ffW 
345;  Kuehn  v.  State,  (Tex.  Cr.)  69 
SW  526. 

43.  Peo.  V.  Burman,  154  Mich.  180, 
117  NW  689,  25  LRANS  251.  See 
also  Bnrges  v.  State,  81  Miss.  482. 
33  S  499  (holding  that,  where  the 
court  erroneously  refused  to  require 
the  state  to  elect  on  which  count  of 
an  Indictment  charging  counterfeit- 
ing and  uttering  counterfeit  coin  It 
would  proceed,  before  the  introduc- 
tion of  evidence,  and  the  state  in- 
troduced evidence  that  defendant  had 
Ip  his  possession  tools  and  machinery 
necessary  for  plating  silverware  and 
jewelry,  which  was  Irrelevant  to  the 
charge  of  uttering,  and  at  the  con- 
clusion of  the  evidence  the  court  re- 
quired the  state  to  elect,  and  It 
elected  to  proceed  on  the  count  charg- 
ing uttering  only,  the  error  in  over- 
ruling the  previous  motion  to  require 
an  election  was  prejudicial). 


For  iaUn  «••••,  dvvolopaMBta  and  obang«a  in  the  law  see  oomulative  Annotations,  same  title,  page  ajnd  nQt«  nuol)W« 
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sideration  of  the  jury  to  one  connt  only;**  where 
there  was  evidence  of  a  number  of  criminal  acts, 
bat  only  one  offense  was  clearly  proved,  particularly 
in  view  of  the  fact  that  the  instructions  pointed  to 
the  one  offense  which  was  definitely  established  ;*° 
where  defendant  admitted  commission  of  all  the 
offenses  charged  ;*°  where  defendant  was  convicted 
on  one  count  only;*^  where  the  state  entered  a  nolle 
prosequi  as  to  one  of  two  counts  after  a  verdict  of 
guilty  on  both  counts-  had  been  returned,  and  where 
the  chains  arose  out  of  the  same  transaction;** 
or  where  the  judgment  did  not  purport  to  be  a 
sentence  on  two  counts  and  the  sentence  imposed 
did  not  exceed  that  which  was  permissible  on  con- 
viction of  a  single  offense.***  On  the  other  hand, 
it  has  been  held  that  the  imposition  of  the  lower 
punishment  allowed  by  law  does  not  cure  the  error 
of  refusing  to  require  the  prosecution  to  elect  be- 
tween distinct  offenses  shown  by  the  evidence.'" 

[$  3625]  (h)  BnlingB  Relating  to  Amend- 
ments.''  Error  in  allowing  or  refusing  an  amend- 
ment is  not  cause  for  reversal,  where  defendant  is 
not  injured  thereby."*     The  rule  has  been  applied 


44.  111.— Peo.  v.  Duzan,  272  111. 
478.   112  NE   315. 

Ind.— Haukt  v.  State.  148  Ind.  2S8, 
46  NE  127,    47   NB   465. 

Kan. — State  ▼.  Schaben,  69  Kan. 
421     76    P    82S 

lio.— State  V.  Sechiist,  226  Ho.  674, 
126  SW   400. 

Ter.— Williams  v.  State.  (Cr.)  188 
SW  430;  Ralley  v.  State.  58  Tex.  Cr. 
1.  121  SVP  1120,  125  SW  576;  Mano- 
vlch  V.  State,  60  Tex.  Cr.  260,  96  SW 
1;  Holland  v.  State,  47  Tex.  Cr.  623, 
85  SW  798. 

[a]  Thoa,  In  a  prosecution  under 
li.  (1911)  c  226,  error  In  overruling 
a  motion  to  require  the  state  to 
elect  whether  It  will  rely  for  con- 
viction upon  a  concealment  or  a  sale 
of  mortgaged  property  is  cured  by 
an  Instruction  that  a  conviction  can 
be  had  only  upon  the  charge  of  con- 
cealment. State  V.  Taylor.  90  Kan. 
438.  133  P  861. 

45.  State  V.  McKinney,  264  Mo. 
S88.  163  SW  822. 

46.  Morrow  v.  Com.,  157  Ky.  486, 

163  SW  452. 

47.  State  y.  Solon,  247  Mo.  672, 
153  SW  1023;  State  v.  Cannon,  232 
Mo.    205,    134    SW    513. 

48.  State  v.  Bussey,  58  Kan.  679, 
50  P  891. 

49.  Wetzel  v.  T3.  S.,  233  Fed.  984, 
147  CCA   658. 

50.  Harris  v.  State,  65  Tex.  Cr. 
469.   117   SW    839. 

51.  In  OMI  cMwa  see  Appeal  and 
Error  ]  2920.   - 

58.  Ala.— Salm  v.  State.  89  Ala. 
S6,  8  S  66. 

Cal. — ^Peo.  v.  Chober,  29  Cal.  A. 
«27.  157  P  6S8. 

Colo. — Clarke  v.  Peo.,  68  Colo.  214, 
125  P  113. 

Ind.— stefani  v.  State,  124  Ind.  8, 
24  NB  254. 

La.— State  v.  Oregg,  122  I.a.  979, 
982.  48  S  426  [clt  Cyc];  State  v. 
Robinson,  28  Lia.  Ann.  653. 

Ko.— State  v.  Walton,  256  Mo.  232, 

164  SW  211. 

Mont — State  v.  Reed,  53  Mont.  292, 
163  P  477.  AnnCa9l917E  783. 

Nebr.— Braithwaite  v.  State,  28 
Nebr.  832,  46  NW  247. 

R.  I. — State  V.  Dniry,  13  R.  I, 
546. 

Wis.— Laer  v.  State,  162  Wis.  38, 
139  NW  416;  Meehan  v.  State,  119 
Wis.  621,  97  NW  178. 

68.  Ind.— Stefani  ▼.  SUte,  124  Ind. 
'.  24  NE  264. 

La. — State  v.  Robinson,  28  La.  Ann. 
153. 

Ulas.— Martin  v.  State,  93  Miss. 
W4.  47    S   426. 

.  Nebr. — ^Braithwaite     v.     State,     88 
Nebr.  832,  46   NW   247. 

R.   I. — State    V.    Drury,    18    R.    I. 


640. 


S4.  Meehan  v.  SUte,  119  Wis.  621, 
97   NW   173. 

85.  State  v.  Gregg,  122  La.  979, 
982,  48  S  426  [clt  Cyc]. 

56.  Salm  v.  State,  89  Ala.  66,  8 
S  66. 

57.  In  olvU  oasaa  see  Appeal  and 
Error   S   2921. 

69.  Cal. — Peo.  v.  Danford,  14  Cal. 
A.   442,  112  P  474.' 

Ga. — Foss  V.  State,  16  Ga.  A.  478, 
83   SE  880. 

Mass. — Com.  v.  Graustein  &  Co., 
209  Mass.   38.  95   NE  97. 

Mo. — State  v.  Burk,  161  Mo.  188, 
131  SW  883;  State  v.  Lamb,  141 
Mo.    298.    42    SW   827. 

N.  M.— Terr.  v.  Leslie,  16  N.  M. 
240.    106    P    378. 

Tex. — Helmes  v.  State,  69  Tex.  Cr. 
420,    129    SW   123. 

[a]  Tlraa  (1)  In  a  prosecution  un- 
der an  Information  charging  assault 
with  a  deadly  weapon,  evidence  that 
the  assault  was  committed  with  two 
weapons  Is  not  prejudicial  variance. 
Peo.  V.  Oppenhelmer.  156  Cal.  733, 
106  P  74.  (2)  Variance  between  an 
allegation  that  money  was  actually 
paid  and  proof  only  of  an  attempt  to 
secure  the  payment  is  Immaterial, 
where  the  verdict,  found  under  au- 
thority of  Pen.  Code  (1910)  {  1061, 
was  merely  for  an  attempt  to  cheat. 
Foss  V.  State.  16  Ga.  A.  478,. 83  SB 
880. 

[b]  in  lUssoiul  variance  between 
the  Indictment  and  the  evidence  is 
not  a  ground  for  reversal  In  the  ab- 
sence of  a  compliance  with  a  statu- 
tory provision  requiring  a  finding  by 
the  trial  court  that  the  variance  Is 
material  and  prejudicial.  State  v. 
O'Brien.  228  Mo.  404,  128  SW  732: 
State  v.  Lamb,  141  Mo.  298,  42  SW 
827. 

58.  Xn.  olvU  OMMS  see  Appeal  and 
Error  !  2929  et  seq. 

60.  Peo.  V.  Grider,  13  Cal.  A 
110  P  586. 

61.  IT.   S.— Perovich   r.   U.    S.. 
U.   S.    86.    27  set   466.   61   L.  ed.   722 
Prdjun    V.    U.    S.,    237    Fed.    799,    161 
CCA   41. 

Ala. — Jones  v.  State,  174  Ala.  68, 
K7  S  81;  Walker  v.  State.  139  Ala. 
56.  35  S  1011. 

Ariz.— Elliott  v.  State.  164  P  1179; 
Faltln  V.  State,  17  Aris.  278,  161  P 
952. 

Ark. — Strong  v.  State,  169  SW  1189; 
Caughron  v.  State,  99  Ark.  462,  139 
SW  315;  Plunkett  v.  State,  72  Ark. 
409,    82   SW  845. 

Cal. — Peo.    V.   Lafuente,   «   Cal.   202. 

Colo. — MItsunaga  v.  Peo.,  64  Colo. 
102.   129  P   241. 

D.  C. — Horton  v.  V.  8.,  16  App. 
810. 


where  the  amendment  related  to  immaterial  mat- 
ters;'" where  defendant  was  acquitted  on  the 
amended  count;'*  or  where  the  conviction  on  the 
amended  indictment  carried  no  greater  penalty  than 
he  would  have  been  liable  for  in  the  absence  of  the 
amendment."  And  a  teohnieol  error  in  striking 
out  one  of  the  counts  of  the  indictment,  as  an 
amendment  to  it,  is  harmless,  as  the  court  in'  any 
case  conld  have  accomplished  the  same  result  by 
entry  of  a  nolle  prosequi." 

[$  3626]  (i)  Bnlingg  Relating  to  Variance." 
A  variance  between  pleadings  and  proof  which  does 
not  operate  to  defendant's  prejudice  does  not  con- 
stitute a  ground  for  reversed.'^ 

[$  3627]  j.  Oondnct  of  Trial '»—(!)  U  Qm- 
eraL  The  vital  element  to  be  considered  in  aon~ 
nection  with  all  irregularities  or  misconduct  of  a 
trial  is  whether  the  rights  of  the  complaining  party 
are  materially  affected  thereby.'*  A  conviction  will 
not  be  reversed  for  errors  occurring  in  the  conduct 
of  the  trial,  where  notwithstanding  the  errors,  sub- 
stantial justice  has  been  done  defendant."  This 
rule  has  been  applied  under  particular  circumstances 

Fla.— Kersey  v.  State,  74  S  983: 
Menefee  v.  State,  69  Fla.  316,  61  S 
555. 

Ga. — Moore  v.  State.  130  Ga.  822, 
60  SE  644. 

Ida.— State  v.  Allen.  23  Ida.  772, 
131  P  1112. 

111. — Peo.  v.  Spencer,  264  111.  124, 
106    NE    219. 

Iowa. — State  v.  Otudice,  168  NW 
336;    State    v.    Lindley,    80    NW    672. 

Kan. — State  v.  Watson,  92  Kan.  983, 
142  P  g.'ie;  State  v.  Keehn.  85  Kan. 
765,  118  P  851:  State  v.  Montgomery, 
8  Kan.  351;  State  v.  Cogglns,  10 
Kan.  A.  455.  62  P  247. 

Ky. — Prlerson  v.  Com.,  176  Ky. 
684,  194  SW  914;  Thomas  v.  Com., 
175  Ky.  38,  193  SW  653;  McCreary 
V.  Com.,  163  Ky.  206,  173  SW  351: 
MIddleton  v.  Com.,  143  Ky.  456,  136 
SW  871 ;  Hargis  v.  Com.,  186  Ky. 
578,   123    SW  239. 

La.— State  v.  SInigal,  138  La.  469. 
70   S    478.    . 

Mich.— Peo.  V.  Segal,  180  Mich.  316, 
146    NW    644. 

Miss. — RIchberger  v.  State,  90 
Miss.  806,  44  8  772;  Lipscomb  v. 
State,   7G   Miss.   223.   25   S   158. 

Mo.— State  y.  Potts,  239  Mo.  403, 
144  SW  495;  State  v.  Fogg,  206 
Mo.  696,  105  SW  618. 

Mont. — State  v.  Rolla.  21  Mont.  682, 
55   P    523.  V 

Nebr. — Roberts  v.  State,  100  Nebr. 
199,  158  NW  930,  AnnCasl917E  1040; 
Pumphrey  v.  State,  84  Nebr.  686, 
122  NW  19.  23  LRANS  1023.  18  Ann 
Cas  979;  Blair  v.  State,  72  Nebr. 
601.    101    NW   17. 

Nev— State  v.  Clark,  36  Nev.  472, 
135  P  1083;  State  v.  Casey,  34  Nev. 
154,  117  P  5. 

N.  T. — Peo.  V.  Pisano,  1*2  App. 
Div.    624,    127    NTS    204. 

N.  C. — State  v.  Exum,  138  N.  C. 
599.    60    SE    283. 

N.  r>. — State  V.  Tracy,  34  N.  I D. 
498,    158   NW   1069,   1071    tcit  Cyc]. 

Okl. — Buxton  v.  State,  11  Okl.  Cr. 
85,  143  P  58;  Thacker  v.  State,  3  Okl. 
Cr.  485,  106  P  986;  Caples  v.  State, 
3  Okl.  Cr.  72.  104  P  493,  26  LRANS 
1033. 

Or. — State  v.  Seymour,  66  Or.  123, 
184  P  7;  State  v.  SpanBs,  66  Or. 
118,    134    P    6. 

Pa. — Com.  v.  Payne,  242  Pa.  894, 
89    A    559.  .     . 

R.    I. — State    V.    Deslovers,    100    A 

S.  C. — State  V.  Hampton,  106  S.  C. 
275,  91  SE  314;  State  v.  Smith,  66 
S.    C.    378,    84    SE   657. 

S.  D.— State  v.  Bailly,  29  S.  D.  688, 
137  NW  352. 

Tenn.— ^Hughes  v.  State,  126  Tenn. 
40,  148  SW  643,  AnnCa8l913D  1262; 
Wilson    V.    State.    109    Tenn.    167,    70 
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to  the  action  of  the  court  in  failing  to  assign 
counsel  for  defendant;*'  in  appointing  counsel  for 
defendant  over  his  objection;'*  in  receiving,  com- 
plementing, and  discharging  a  grand  jury  during 
the  trial  ;"*  in  refusing  to  discharge  a  juror  after  the 
commencement  of  the  trial  on  the  ground  that  his 
wife  was  angry  at  him  because  she  did  not  believe 
that  he  had  tried  in  good  faith  to  be  excused;*' 
in  denjdng  a  jury  trial  upon  an  issue  of  fact  ten- 
dered by  a  plea  in  abatement;"  in  den3dng  a  sep- 
arate trial  upon  defendant's  plea  of  former  jeop- 
ardy;" in  failing  to  transfer  a  ease  to  the  juvenile 
docket  where  the  procedure  was  the  same  whether 
the  case  was  transferred  or  not;**  in  reqnirii^  de- 
fendant, in  contravention  of  statute,  to  state  his 
defense  after  the  close  of  the  state's  evidence ;•• 
in  permitting  the  sheriff  who  was  a  material  wit- 
ness for  the  state  to  take  charge  of  the  jury  dur- 
ing the  trial;'*  in  displacing  the  sheriff  and  direct- 
ing that  the  coroner  perform  all  his  duties  con- 
nected with  the  ease;''  in  refusing  to  issue  attach- 


ment for  witnesses  where  witnesses  subsequently 
appeared  and  testified;''  in  refusing  to  require  the 
state  to  place  witnesses  on  the  stand  where  the 
witnesses  were  introduced  and  fully  examined  on 
defendant-'s  behalf;"  in  excluding  accused's  co- 
defendant  as  a  witness  on  granting  a  severance 
when  first  offered,  where  after  accused  closed  his 
case  the  court  offered  to  reopen  the  case  and  in- 
troduce the  witness;'*  in  placing  or  failing  to  place 
witness  under  rule;"  in  refusing  to  permit  de- 
fendant to  be  present  at  a  consultation  between  his 
witness  and  his  counsel,"  or  in  omitting  to  swear 
witnesses,"  or  to  swear  defendant  before  testify- 
ing;'* in  failing  to  administer  the  oath  to  an  of- 
ficer in  charge  of  the  jury  during  their  delibera- 
tions;'* in  refusing  to  appoint  an  interpreter  when 
defendant  is  testifying;**  in  temporarily  suspending 
the  trial;*'  in  failing  to  read  the  indictment  to  the 
jury,**  even  where  such  reading  is  required  by- 
the   statute;**   in   reading   an   indictment  alleging 


SW  67. 

Tex. — Carter  v.  State,  78  Tex.  Cr. 
240,  181  SW  473;  Fondren  v.  State, 
77  Tex.  Cr.  660.  179  SW  1170;  Guerre- 
ro v.  State,  75  Tex.  Cr.  558,  171 
SW  731;  Burge  v.  State,  73  Tex.  Cr. 
605,  167  SW  63;  Myers  v.  State,  66 
Tex.  Cr.  448,  144  SW  1134;  Mitchell 
V.  State,  62  Tex.  Cr.  37,  106  SW 
124;  Wooten  v.  State,  60  Tex.  Cr. 
151,    84   SW   1060. 

Vt.— State  V.  Guyer,  100  A  113. 

Wash. — State  v.  Morrow,  63  Wash. 
297,  115  P  161,  AnnCasl912D  570. 

W.  Va.— State  v.  Blckle,  63  W.  Va. 
597,    45    SE  917. 

Wis. — Johnson  v.  State,  133  Wis. 
453.    113   NW   674. 

Que. — Rex  v.  Long,    2  Que.  K.  B. 

328.  yl 

B2.  State  V.  Doyle,  36  La.  Ann.  91 
(holding  that  the  fact  that  defendant 
Is  permitted  to  try  hl.s  case  without 
counsel  Is  harmless  error,  where  the 
record  does  not  show  that  he  re- 
quested counsel  to  be  assigned  or 
asked  a  continuance  for  absence  of 
counsel);  Stelnhauser  v.  State,  (Tex. 
Cr.)  48  SW  506  (holding  that  a  con- 
viction will  not  be  reversed  solely 
because  defendant  was  abandoned  by 
counsel  shortly  before  the  trial,  and 
was  unable  to  employ  other  counsel). 

[a]  Where  •ttomay  for  aocTuea, 
who  was  a.hsest  when  the  caas  was 
oalled,  appeared  before  any  witness 
waa  ezvinlaea,  accused,  not  being  In- 
jured by  the  a^ttorney's  absence,  could 
not  complain  that  he  was  forced  to 
trial  during  the  absence  of  his  at- 
torney. Castenara  v.  State,  70  Tex. 
Cr.    486.   158   SW  1180. 

63.  State  v.  Greaves,  243  Mo.  540, 
147   SW  973.      • 

64.  Phillips  T.  State.  6  Tex.  A.  44. 
85.     Peo.  V.  Lutzow,  240  111.  612,  88 

NE  1049. 

68.  Bolln  V.  State.  51  Nebr.  681,  71 
NW  444  [aft  176  U.  S.  83,  20  SCt 
287,   44  L.   ed.   441. 

67.  State  V.  Elliott,  69  Wash.  62, 
124   P  212 

68.  Ragsdale  v.  State,  61  Tex.  Cr. 
145,  134  SW  234. 

6».  State  V.  King,  50  Wash.  312, 
97   P  247,   16   AnnCas   322. 

70.  Galan  v.  State,  68  Tex.  Cr.  200, 
150  SW  1171. 

71.  LIpAomb  V.  State,  76  Miss. 
223,    25    S    158. 

78.  State  v.  Sinlgal,  138  La.  469, 
70    S    478. 

73.  State  V.  Rolla,  21  Mont.  682, 
55  P  523. 

74.  Lujan  v.  State,  16  Ariz.  123, 
141  P  706. 

75.  Underwood  v.  Com..  119  Ky. 
884,  84  SW  310.  27  KyL  8  (holding 
that  the  fact  that  witnesses  whose 
names  were  not  in  the  subpoena  Is- 
sued   for    the    state    were    not    ex- 


cluded from  the  court  room  while 
other  witnesses  for  the  state  testi- 
fied was  not  prejudicial  to  defend- 
ant where  no  witnesses  for  the  state 
but  themselves  testlfled  on  the  sub- 
ject on  which  they  testified);  Pen- 
nington V.  State,  136  Tenn.  633,  190 
SW  546;  Smartt  v.  State,  112  Tenn. 
639,  80  SW  586  (holding  that  error 
in  allowing  prosecutor  to  testify  af- 
ter having  been  permitted  to  remain 
In  the  court  room  while  the  rule  was 
in  force  does  not  necessitate  a  re- 
versal, where  no  substantial  injury 
was  thereby  done  to  the  defense); 
Brewster  v.  State,  (Tex.  Cr.)  165  SW 
224;  Hahn  v.  State,  73  Tex.  Cr.  409, 
165  SW  218  (holding  that  where  the 
sheriff  was  a  witness,  the  refusal  to 
place  him  under  the  rule  was  not 
an  abuse  of  discretion,  where  ac- 
cused made  no  showing  of  prejudice 
and  the  court  qualified  the  bill  of  ex- 
ceptions by  a  statement  that  he  was 
of  the  opinion  that  no  harm  was 
done  to  accused);  Clary  v.'  State,  68 
Tex.  Cr.  290,  150  SW  919  (holding 
that  refusal  to  place  witnesses  under 
the  rule  was  harmless  error,  where 
each  witness  testified  only  to  inde- 
pendent facts,  and  they  in  no  way 
supported  each  other);  De  Los  Santos 
v.  State,  65  Tex.  Cr.  618,  146  SW 
919  (holding  that  failure  to  place 
under  the  rule  two  persons  sum- 
moned as  witnesses  for  the .  state 
was  not  error,  where  neither  was 
used  as  a  witness);  State  v.  Mann, 
39  Wash.  144,  81  P  661  (holding 
that  the  action  of  the  prosecuting 
attorney  in  moving  that  the  witness- 
es, both  for  the  state  and  for  de- 
fendant, be  excluded  from  the  court 
room  during  the  trial,  in  pursuance 
of  which  the  court,  without  being 
specially  Instigated  thereto  by  the 
prosecuting  attorney,  applied  the  rule 
to  a  codefendant  whose  name  was 
Indorsed  on  the  information  as  a  wit- 
ness for  the  state,  and  excluded  her 
from  the  trial  during  the  opening 
statement,  was  not  unfair  or  preju- 
dicial conduct).  But  see  Bishop  v. 
State.  (Tex.  Cr.)  194  SW  889  (hold- 
ing that,  although  the  court  asked 
parties  before  trial  if  either  desired 
the -rule,  refusal  to  put  witnesses 
under  the  rule  after  they  have  been 
seated  at  the  request  of  the  court  is 
reversible  error,  where  it  does  not 
clearly  appear  that  no  injury  could 
have  resulted,  in  view  of  a  statute). 

76.  State  v.  Weems,  96  Iowa  426, 
65    NW   387. 

77.  Ala.— Walker  v.  State.  189  Ala. 
56,  36   S   1011. 

■  Iowa. — State  v.  Lindley,  80  NW 
872. 

Ky.— Rankin  v.  Com..  82  Ky.  424. 

N.  C— State  V.  Exum,  138  N.  C. 
699,    50    SE    283    (holding    that    de- 


fendant was  not  prejudiced  by  the 
fact  that  a  witness  was  not  sworn 
before  his  examination  commenced, 
where  he  was  afterward  sworn,  and 
his  testimony  was  restated,  and  the 
Jury  were  instructed  to  disregard  the 
statement  by  l%e  witness  before  he 
was   sworn). 

Tex. — Ogden  v.  State,  (Cr.)  68  SW 
1018  (as  where  his  testimony  was 
immaterial,  and  accused  permitted 
him  to  testify,  knowing  that  he  had 
not  been   sworn). 

Wash. — State  v.  Morrow,  63  Wash. 
297,  115  P  161,  AnnC^8l912D  670 
(holding  that  testimony  of  a  witness 
before  being  sworn  was  not  preju- 
dicial, his  testimony  being  with- 
drawn on  this  being  discovered,  and 
he  having  subsequently,  after  being 
sworn,  given  substantially  the  same 
testimony). 

78.  Nloum  V.  Com.,  128  Ky.  685, 
694,  108  SW  945,  33  KyL  62  (where 
It   was  said:    "It   does  not   lie   in   his 

mouth  to  say  that  his  testimony  was 
less  accurate  or  truthSul  than  It 
would  have  been,  if  he  had  under- 
stood the  meaning  of  the  oath"). 

79.  State  v.  Foster,  136  Iowa  527, 
114  NW  36. 

80.  Perovlch  v.  U.  S.,  205  U.  3. 
86.  27  SCt  456,  51  L.  ed.  722;  State 
V.  Deslovers,  (R.  I.)  100  A  64;  Rex  v. 
Long,  2  Que.  K.  B.  328  (holding  that 
failure  of  the  .  court  to  appoint  an 
Interpreter  because  the  language 
used  by  some  of  the  witnesses  was 
not  underMtood  by  accused  is  not 
prejudicial  error,  where  his  counsel 
and  all  the  jurors  understood  it,  and 
where  no  request  was  made  for  a, 
translator). 

[al  Bnwr  in  aot  obtaiaiiic  fnU 
translation  of  aaswexa  of  a  toxMgn 
witness  fMnn  an  Intexprstei'  before 
ruling  on  them  was  harmless  to  de- 
fendant, where  at  least  one  of  hla 
counsel  was  well  versed  in  both  the 
language  of  the  witness  and  of  the 
court.  State  v.  Deslovers,  (R.  I.) 
100  A  64.  I 

81.  Peo.  V.  Lafuente,  6  Cal.  202 
(In  order  to  dispose  of  motion  in 
another  trial);  Hlller  v.  State,  32 
Tex.  Cr.  266.  22  SW  880  (to  finish 
another  trial  which  had  been  inter- 
rupted by  reason  of  the  absence  of  a, 
witness) 

88.  Stnte  v.  Ralston,  139  Iowa  44, 
116  NW  1068  (holding  that  the  pur- 
pose of  Code  i  5372,  providing  that 
the  clerk  or  county  attorney  must 
read  the  Indictment  to  the  jury  and 
state  the  plea,  is  to  advise  the  jury 
of  the  issue  to  be  tried,  and  so  Ions 
as  the  Jury  is  so  advised  there;  can 
be  no  prejudice,  and  a  statement  by 
the  court  i.s  sufflcient) ;  Penn  v.  State. 
62  Miss.  450. 

83.     Ussery  v.  Terr.,    <Arls.)    S6  P 


For  later  oases,  developments  and  ohanf  es  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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prior  convictions;^*  in  reading  evidence  to  the  jury 
by  tbe  prosecntion  before  its  introduction;^^  in  fail- 
ing to  have  the  prosecution  read  to  the  jury  written 
evidence  which  was  admitted  without  objection;** 
ID  failing  to  have  the  jury  withdraw  while  the  court 
was  hearing  evidence  to  determine  the  admissibil- 
ity of  evidence,  where  the  evidence  was  held  ad- 
missible;*' in  failing  to  make  a  preliminary  exam- 
ination of  a  child  who  was  objected  'to  as  a  wit- 
ness because  too  young  to  understand  the  nature  of 
an  oath,  in  order  to  test  her  competency;**  in  per- 
mitting a  witness  whose  correct  address  is  not  given 
in  the  list  of  witnesses  served  to  testify;**  in  re- 
fusing to  permit  defendant  to  sit  by  his  counsel, 
where  no  defense  on  the  merits  was  made;°°  in  pro- 
ceeding to  trial  in  the  absence  of  a  stenographer;*^ 
in  refusing  defendant's  request  to  notify  a  witness 
for  the  state  that  he  need  not  answer  questions, 
where  tbe  answers  would  incriminate  him;'^  in  ad- 
jonming  at  the  place  of  the  alleged  offense,  where 
the  jury  were  taking  a  view,  without  returning  to 
the  courthouse  ;••  in  bringing  into  court  on  defen- 
dant's trial  his  allied  co-conspirator  >  in  hand- 
cuffs;** in  sending  exhibits  to  the  jury  room;**  in 
reading  to  the  jury  another  section  of  the  statute 
than  that  upon  which  the  information  is  based;** 
in  reading  to  the  jury  from  a  textbook  not 'as  an  in- 
struction but  as  introductory  explanation  of  cir- 
cumstantial evidence;*'  in  reading  to  the  jury  a 
notice  to  defendant  to  produce  documents;**  in  per- 
mitting the  state  to  use  a  book  of  reference  im- 
properly, where  prior  thereto  the  defense  has  been 
permitted  to  use  the  book  in  the  same  manner;** 
or  in  allowing  stolen  goods,  not  introduced  in  evi- 


dence, to  remain  in  the  presence  of  the  jury,  where 
they  were  instructed  not  to  consider  anything  not 
introduced  in  evidence.^  The  rule  has  been  applied 
also  to  irregularities  and  informalities  in  the  oath 
administered  to  a  witness  for  the  prosecution;^ 
r  to  the  failure  to  administer  a  dueling  oath  to  a 
special  judge  ;^  and  for  an  offer  by  counsel  on  both 
sides  to  furnish  food  for  the  jury.* 

Prejudicial  error.  On  the  other  hand,  errors  in 
the  conduct  of  the  trial  which  amount. to  a  denial 
of  a  fair  and  impartial  trial  cannot  be  regarded  as 
harmless  because  of  defendant's  probable  guilt.* 
And  it  has  been  held  that  forcing  a  ease  to  trial 
in  advance  of  the  time  set  by  agreement  of  coun- 
sel, and  in  the  absence  of  defendant's  leading 
counsel,"  depriving  defendant  of  the  right  to  cross- 
examine  witnesses,'  calling  defendant's  wife  to  tes- 
tify against  him  without  first  securing  his  consent 
and  contrary  to  the  statutes,*  participation  by  the- 
judge  in  the  prosecution  after  calling  another  judge 
to  hold  court,"  directing  that  during  argument  de- 
fendant's wife  could  not  sit  beside  him  and  or- 
dering removal  of  his  child,^°  or  refusal  of  the  court 
to  comply  with  defendant's  request  that  the  pro< 
eeedings  be  taken  down  and  transcribed  pursuant  to 
statute,' '  will  necessitate  a  reversal  of  the  convic-' 
tiont 

[i  3628]  (2)  Drawing  and  Summoning  Jury.'* 
EiTor  or  irregularity  in  drawing  and  summoning  the 
jury  does  not  require  a  reversal  of  a  conviction 
where  defendant  was  not  prejudiced  thereby.*'  But 
where  unfairness  in  the  method  of  securing  jurors  is 
shown,  a  substantial  right  is  involved,  and  the  re- 
viewing court  will  set  aside  a  verdict  of  such  a  jury 


:5  (taoldtner  also  that  tbe  statute  is 
not  jurisdictional,  and  that  the  read- 
ing la  waived  by  plea  and  failure  to 
make  objections). 

8^  Com.  v.  Payne,  242  Pa.  $94,  89 
A  S59. 

as.  O'Brien  v.  Com.,  89  Ky.  864,  18 
8W  471.  11  KyL.  534  (holdiner  that  er- 
ror In  permitting  the  prosecuting  at- 
torney to  read  In  his  opening  to  the 
Jury  a  writing  which  he  means  to 
offer  as  evidence  is  harmless  where 
the  writing  is  afterward  received  in 
evidence). 

86.  SUte  V.  Parker,  18  Nev.  79. 

87.  Ark. — Greenwood  v.  State,  107 
Ark.    B68,    156  SW   427. 

(i9- — Anderson  v.  State,  72  Qa.  98. 

La. — State  v.  Johnson,  41  La.  Ann. 
1078.    6    S    802.  ' 

Or. — State  v.  Seymour,  66  Or.  128, 
134  P  7;  State  v.  Spanos,  66  Or.  118. 
134  P  6. 

WiR. — Hlntz  V.  State,  125  Wis.  406, 
104  NW  110. 

"When,  after  a  proper  preliminary 
examination  as  to  their  free  and  vol- 
untary nature,  confessions  .  .  .  are 
adjudged  competent  and  received  In 
evidence,  there  is  no  room  for  any 
question  touching  the  propriety  of 
having  conducted  the  preliminary  ex- 
amination In  the  presence  of  the 
Jury."  Fletcher  v.  Stats,  90  Qa.  468, 
17  SB  100  [quot  Oriner  v.  State,  121 
Ga.  614,  49  SB  700]. 

88.  Webb  V.  State,  7  Oa.  A.  36,  66 
SE  27  (where  an  examination  was  in 
(act  made  by  the  attorneys  on  both 
sides  In  the  presence  of  the  Jury,  and 
the  court  was  satisfied  therefrom 
that  prima  facie  competency  was 
shown). 

88.  Horton  v.  U.  8.,  16  App.  (D. 
C.)   810. 

90.  Com.  V.  Boyd,  246  Pa.  629.  92 
A  705,   AnnCaal916D  201. 

•1.  State  V.  Smith.  56  S.  C.  878, 
34  SE  657.  But  see  infra  note  11  this 
section. 

M.  Moore  ▼.  State,  130  Oa.  822,  60 
SB  544   (where  it  was  said  that  wit- 
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nesses  are  presumed  to  know  the  law, 
and  to  know  that  they  should  know 
law);  Dunn  v.  State,  99  Ga.  211,  25 
SE   448. 

83.  Peo.  V.  Pisano,  142  App.  Div. 
524,  127  NTS  204. 

•4.  Martinez  v.  State,  75  Tex.  Cr. 
416,   171   SW  1168. 

90.  State  ir.  Watson,  92  Kan.  988, 
142   P  956. 

96.  State  V.  Morse,  66  Mo.  A.  808. 

97.  Faltin  V.  State,  17  Aris.  278, 
151   P   952. 

93.  Hanlsh  v.  U.  S.,  227  Fed.  584, 
142    CCA    216. 

99.  State  v.  Hanard,  76  Wash.  5, 
184  P  614. 

I.  State  V.  StutcheS,  163  Iowa  4, 
144   NW   697. 

a.     State  V.  Mason.  90  N.  C.  676. 

8.  Harness  v.  State,  126  Tenn.  365, 
149    SW   911. 

4.     Thomas  v.  State,  61  Miss.  60. 

8.  State  V.  Schneiders,  269  Mo.  819, 
168  SW  604. 

8.  Burrell  v.  State,  96  Miss.  202, 
50   S   694. 

7.  Spear  v.  State,  7  Okl.  Cr.  379, 
123  P  852.  And  see  Peo.  v.  Becker, 
210  N.  Y.  274,  104  NB  396  (holding 
that  where  the  court  had  refused  to 
permit    accused's    counsel    to    use    a 

gubllshed  copy  of  a  statement  made 
y  an  accomplice  to  the  district  at- 
torney for  cross-examination  of  the 
accomplice,  error  In  refusing  to  re- 
quire the  district  attorney  to  pro- 
duce the  original  was  not  cured  by  Its 
subsequent  production  on  condition 
that  accused  would  put  it  in  evi- 
dence). 

8.  Peo.  V.  Trine,  164  Mich.  1,  129 
NW  8. 

9.  Bashford  v.  Peo.,  24  Mich.  244. 

10.  Odell  V.  State,  (Tex.  Cr.)  184 
S'W  208  * 

II.  Helm  V.  State.  11  Okl.  Cr.  404 
146  P  10S3.  But  see  supra  text  and 
note  91. 

"The  question  of  whether  or  not 
the  particular  controversy  was  ma- 
terial to  the  ismies  is  not  important 


here.  The  court  reporters  are  paid 
to  take  the  proceedings  in  the  trial 
court,  and  when  a  demand  is  made 
for  th'e  L.ame,  It  la  only  necessary  for 
the  record  to  show  that  this  demand 
was  made  and  not  complied  with  by 
the  court.  A  reversal  follows  as  a 
matter  of  right."  Corliss  v.  State, 
(Okl.   Cr.)    159   P  1016,    1016. 

IS,  ZB  olvll  oases  see  Appeal  and 
Error  |  2932. 

13.  Ala.— Perry  v.  State.  177  Ala. 
1,  69  8  150;  Underwood  v.  State,  17* 
Ala.  17,  58  S  389;  Rogers  v.  State,  166 
Ala.  10,  62  S  33:  Phillips  v.  State,  162 
Ala.  14,   50  S  194. 

<3al. — Peo.   v.    lams,   57   Cal.   116. 

Ciolo. — Moore  v.  Peo..  31  Ciolo.  836, 
78   P   30. 

Conn. — State  v.  Rosa,  87  Conn.  686, 

89  A  163. 

Fla. — Penton  v.  State,  64  Fla.  411, 
60  S  343;  Ford  v.  State,  44  Fla.  421, 
32  S  301. 

111. — Peo.  V.  Brown,  150  111.  A.  366. 

Ind. — Wood  V.  State,  92  Ind.  269. 

Iowa. — State  v.  Wilson,  166  Iowa 
309,   144   NW  47,  147  NW  739. 

Kan. — Montgomery  v.  State,  8  Kan. 
263. 

La. — State  v.  Sheppard,  115  La. 
942,  40  S  363;  State  v./Aspara,  113  La. 
940,  37  8  883;  State  v.  Egan,  37  La. 
Ann.  368;  State  v.  Guldry,  28  La. 
Ann.    630. 

Md.— Pontier  v.  State,  107  Md.  884, 
68   A   1069.  f 

Minn. — State  v.  Gut,  18  Minn.  341. 

MlsB. — Simmons  v.  State,  109  Miss. 
606,  68  S  913;  Walford  v.  State,  106 
Miss.    19,    68    S    316:    Cook    v.    State, 

90  Miss.  137.  43  S  618;  Buchanan  v. 
State,  84  Miss.  832,  36  S  388;  Steele 
V.  State,  76  Miss.  387,  24  S  910. 

Mo.— State  v.  Clark,  147  Mo.  20,  47 
SW    886. 

Nev. — State  v.  Johnny,  29  Nev.  208, 
87  P  3. 

N.  J. — State  V.  Rosenthal,  86  N.  J. 
L.  664.  89  A  1045  [aft  86  N.  J.  L. 
705  mem.  92  A  1087  mem]. 
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on  timely  objections,**  notwithstanding  a  statutory 
provision  that  the  provisions  of  the  law  in  relation 
to  the  drawing  of  the  jury  are  directory  ;>*  and  this 
is  especially  true  where  the  case  is  close  on  the 
facts.*'  And  where  defendant  is  entitled  to  a  spe- 
cial venire  as  a  matter  of  statutory  right,  the  over- 
ruling of  his  motion  therefor  made  in  due  form 
and  time  is  reversible  error.*^  So  noncompliance 
with  a  peremptory  statutory  requirement  as  to  the 


manner  of  drawing  the  special  venire  constitutes  re- 
versible error.** 

[}  3629]  (3)  ImpaneUng  and  Swearing  Jory  *• 
— (a)  In  Oeneral  Formal  errors  or  irregularities  in 
impaneling  the  jurors,  even  in  a  capital  case,^"  are 
harmless,  unless  it  affirmatively  appears  on  the  rec- 
ord that  defendant  was  injured  thereby.'*  So  in- 
formalities or  irreg^arities  in  administering  the 
oath  to  the  jurors  or  in  the  language  used  may  be 


266,  10«  NB  67  [aff  160  App.  Dlv. 
424.  145  NTS  239];  Peo.  v.  Druse,  103 
N.  T.  6BB  mem,  8  NB  733  mem,  1 
Silv.  A.  182;  Cox  v.  Peo.,  SO  N.  T.  500 
[air  IW  Hun  430];  Ferris  v.  Peo..  36 
N.   T.    125,    31  HowPr  140. 

Oh.— McHuKh  V.  State.  42  Oh.  St. 
154.K 

Okl. — Queenan  v.  Terr.,  11  Okl.  261, 
71  P  218,  61  LRA  324'  [aff  190  U.  S. 
548.  23  set  762,  47  L,.  ed.  1175];  Hunt- 
ley V.  Terr.,  7  Okl.  60,  54  P  314;  Bux- 
ton v.  State.  11  Okl.  Cr.  85,  143  P  68. 

Pa. — Com.  V.  Chiemllewskt,  243  Pa. 
171,  89  A  964;  Com.  v.  Cleary,  148  Pa. 
26.  23  A  1110;  Com.  v.  Immell,  6 
Blnn.  403. 

Tex. — Rose  V.  State,  (Cr.)  186  SW 
202;  Ellis  V.  State,  69  Tex.  Cr.  468, 
164  SW  1010;  Barsna  v.  State,  (Cr.) 
68  SW  997;  Mitchell  v.  State,  36  Tex. 
Cr.  278,  33  SW  367,  36  SW  456;  Frank- 
lin V.  State.  84  Tex.  Cr.  626.  31  SW 
.643. 

Va.— Wright  v.  Com..  114  Va.'872, 
77  SB  503;  Bowles  v.  Com.,  103  Va. 
816,    48   SE   627. 

Wash. — State  v.  Rholeder,  82  Wash. 
618,  144  P  914;  SUte  v.  Barnes,  54 
Wash.  493,  103  P  792,  23  LRANS 
932. 

Wis.— Vogel  V.  State,  188  Wis.  816, 
U%  NW  190. 

[a]  The  znle  htM  lieea  applied  In 
case  of  the  following  errors  and  Ir- 
regularities In  summoning  and  Im- 
paneling Jurors:  (1)  Clerical  error 
in  the  list  of  veniremen.  Com.  v. 
Chlerallewski,  243  Pa.  171,  89  A  964. 
(2)  Clerical  errors  in  setting  out  the 
venire  on  the  record  which  are  self- 
fcorrecting.  Phillips  v.  SUte,  162  Ala. 
14,  50  S  194.  (3)  Summoning  a  less 
number  of  men  than  provided  by 
statute,  it  not  being  shown  that  an 
Impartial  Jury  was  not  obtained. 
Walford  v.  State,  106  Miss.  19.  63  S 
316.  (4)  £:xcusing  special  veniremen 
and  summoning  talesmen  to  supply 
the  deficiency  in  the  venire  in  a  later 
trial,  and  compelling  defendant  to  se- 
lect from  them  after  a  short  delay 
to  procure  the  absent  veniremen. 
Rose  V.  State,  (Tex.  Cr.)  186  SW 
202.  (5)  Failure  of  the  clerk  to  spe- 
cify that  a  list  of  the  special  ventre 
drawn  to  try  defendant  was  a  copy 
of  the  names  of  Jurors  in  the  special 
venire,  the  list  served  being  an  exact 
copy  of  the  venire.  Underwood  v. 
State,  176  Ala.  17,  58  8  389.  (6) 
Failure  of  the  election  officials  to 
prepare  and  certify  the  list  of  Jurors 
in  accordance  with  statutory  require- 
ments, where  it  appears  that  all  the 
Jurors  were  In  fact  quallfled.  State 
V.  Wilson.  166  Iowa  309,  144  NW  47. 
147  NW  739.  (7)  Failure  of  the  rec- 
ord to  show  that  one  of  the  petit  Jur- 
ors who  was  duly  sworn  and  who 
tried  the  case  was  not  summoned  and 
selected  from  the  bystanders  as  he 
might  have  been.  Montgomery  v. 
State,  3  Kan.  263.  (8)  Failure  of  the 
Jury  commission  to  ascertain  In  ad- 
vance of  the  sitting  of  the  court  at 
which  criminal  cases  were  called  for 
trial  that  the  list  bad  not  been  de- 
pleted by  deaths  or  removals,  al- 
though it  would  have  been  better 
practice  for  the  commission  to  have 
taken  such  precaution.  State  v.  Oal- 
lot,  138  L.a.  224,  70  S  106.  (9)  Ir- 
Eegularity  in  drawing  the  general 
venire.  In  that  an  attorney  presented 
names  to  the  Jury  commissioners  to 
place  on  the  venire,  where  none  of 
the  names  suggested  were  drawn  to 
serve   on   the  petit   Jury   during   the 


week  that  he  was  tried.  State  v. 
Sheppard,     115     La,     942,     40     S     363. 

(10)  Noncompliance  with  a  statu- 
tory requirement  as  to  the  manner 
of  drawing  special  Juries  on  the 
day  on  which  they  were  to  attend, 
the  provision  being  solely  for  the 
convenience  of  the  Jurors.  Peo.  v. 
Damron,  212  N.  Y.  256,  106  NB  67 
[aff  160  App.  Dlv.  424,  145  NTS  239]. 

(11)  Irregularity  in  the'  issuance  of 
a  special  venire  from  which  Jurors 
were  drawn  after  the  regular  panel 
had  become  exhausted.  Vogel  v. 
State,    138    Wis.    315,    119    NW    190. 

(12)  Erroneous  recital  In  an  order 
for  'a  special  venire  that  the  special 
venire  was  to  consist  of  Jurors  regu- 
larly summoned  Instead  of  drawn  and 
summoned.  Perry  v.  State,  177  Ala. 
1,  69  S  150.  (13)  Mistakes  in  the 
addresses  of  two  of  the  Jurors  where 
defendant  was  subsequently  allowed 
to  challenge  the  Jurors  on  that 
ground.  State  v.  Rosenthal.  86  N. 
J.  L..  664,  89*  A  1045  [aff  86  N.  J.  L. 
706  mem,  92  A  1087  mem].  (14) 
Using  in  one  case  a  special  venire 
drawn  in  another.  Penton  v.  State, 
64  Fla.  411,  60  S  348.  (15)  Failure 
of  the  Jury  commissioners  to  comply 
with  the  law  In  ascertaining  the 
qualifications  of  one  or  more  personc 
selected  for  Jury  duty,  where  defend- 
ant has  a  privilege  of  examining  for 
himself  all  of  the  Jurors  called  to  try 
him.  State  v.  Aspara,  113  La.  940,  37 
S  888.  (16)  The  fact  that  only  two 
Jury  commissioners  selected  the  Jury 
list,  and  that  the  names  were  not 
selected  according  to  the  voting 
strength  of  the  municipal  townships. 
Watson  V.  SUte.  9  Okl.  Cr.  1,  130  P 
816.  (17)  In  a  prosecution  for  mur- 
der the  fact  that  the  names  of  Jurors 
for  the  regular  term  were  not  placed 
in  the  box  from  which  the  names  of 
Jurors  on  the  special  venire  were 
drawn.  Kipper  v.  State.  45  Tex.  Cr. 
377,  77  SW  611.  (18)  The  fact  that 
the  Jury  list  conUlned  the  name  of  a 
decedent.  State  v.  Rosenthal,  supra. 
(19)  The  fact  that  the  Jury  commis- 
sioners failed  to  select  a  list  of  Jur- 
ors from  the  municipal  townships  in 
proportion  to  their  voting  strength. 
Buxton  v.  SUte.  11  Okl.  Cr.  86,  143 
P  58.  (20)  The  fact  that  no  Jurors 
were  summoned  from  the  town  which 
was  the  scene  of  the  homicide.  State 
V.  Rosa,  87  Conn.  685,  89  A  163.  (21) 
The  fact  that  the  county  clerk  made 
up  the  Jury  list  from  sources  of  In- 
formation not  enumerated  by  stat- 
ute. State  V.  Rholeder,  82  Wash. 
618,  144  P  914.  (22)  The  fact  that  an 
order  that  the  sheriff  serve  defend- 
ant with  a  copy  of  the  names  of  the 
special  Jurors  drawn,  together  with 
a  copy  of  the  names  of  the  regular 
petit  Jurors  drawn  "and  summoned," 
for  the  second  week  of  the  term,  was 
not  in  conformity  with  a  statute  de- 
claring that  the  special  Jurors  drawn, 
together  with  the  regular  petit  Jurors 
"drawn"  for  such  subsequent  week, 
shall  constitute  the  venire.  Phillips 
V.  State,  162  Ala.  14,  50  S  194,  (28) 
The  fact  that  the  Judge  called  in  to 
try  a  homicide  case  ordered  a  special 
venire,  and  administered  the  oath  to 
only  two  deputies,  where  the  sheriff 
and  his  deputies  were  properly  sworn 
by  the  presiding  Judge  at  the  begin- 
ning of  the  trial.  Oliver  v.  SUte,  70 
Tex.  Cr.  140,  159  SW  236.  (24)  Re- 
fusal to  order  a  Jury  from  another 
county  where  an  impartial  Jury  was 
in  fact  obtained  in  the  county  where 


the  case  was  tried.  Wright  v.  C!om.. 
114  Va.  872,  87  SE  603;  Bowles  v. 
Cora.,  103  Va.  816,  48  SE  527. 

[b]  Onre  of  error  Iij  aot  of  stet* 
or  of  eonrt^— (1)  Irregularities  in  the 
summoning  of  Jurors  are  cured  wl  ere 
the  state  challenges  the  Jurors  either 
peremptorily  (Rice  v.  SUte,  64  T6x. 
Cr.  149,  112  SW  299)  (2)  or  for  cause 
(Bone  V.  SUte,  8  Ala.  A.  59.  62  S 
465).  (8)  Accused  cannot  complain 
that  the  name  of  one  Juror  drawn  and 
summoned  was  misspelled  In  the  ve- 
nire, where  the  court  required  the 
sUte  to  exercise  one  of  iU  strikes 
in  eliminating  such  name,  and  ac- 
cused was  given  the  benefit  of  all  of 
his  rlghU.  White  v.  SUte,  8  Ala.  43. 
62    S    454. 

[c]  WhM*  a  •tatatoiy  fq,vlxumvnlt 
to  not  plainly  mandatory,  a  slight  di- 
vergence therefrom  is  a  mere  Irregu- 
larity and  presumptively  harmless. 
Slebert  v.  Peo.,  143  111.  671,  32  NB 
431;  State  v.  Rockwell.  82  Iowa  429, 
48  NW  721;  SUte  v.  Smarr,  121  N.  C. 
669,  28  SB  549.  Contra  McGulre  v. 
Peo..  2  Park.  Cr.  (N.  T.)  148;  Bach 
V.  SUte,  38  Oh.  St.  664. 

14.  Ala. — C^arwile  v.  State,  148  Ala. 
576,  39  S  220  (holding  that,  where  a 
statute  requires  a  copy  of  the  venire 
to  try  the  case  to  be  served  on  de- 
fendant, the  service  of  a  copy  con- 
taining the  name  of  a  person  as  a 
regular  Juror  who  has  not  been  sum- 
moned is  not  a  compliance  with  the 
statute  and  cannot  be  considered 
harmless  error). 

Miss. — Cook  V.  SUte,  90  Miss.  1S7, 
42   S  618 

N.  Y.-^Peo.  V.  Damron.  212  N.  T. 
256,  106  NE  67  [aff  160  App.  Dlv.  424. 
145  NTS  239]  (holding  that  the  draw- 
ing of  a  special  Jury  at  nine  o'clock 
of  a  cerUln  day.  under  an  order  that  • 
it  shall  be  drawn  at  ten  o'clock  on 
that  day,  is  ground  for  reversal -of  a 
Judgment  of  conviction,  as  the  change 
from  the  order  in  itself  shows  preju- 
dice). 

Tex. — ^Hlcks  v.  State,  6  Tex.  A.  488 
(holding  that  when  it  appears  from 
the  record  that  the  oath  prescribed 
by  the  sUtute  directing  the  manner 
of  summoning  Jurors  was  not  admin- 
istered to  the  sheriff  or  his  deputies 
acting  under  him  a  conviction  will  be 
reversed). 

Va— Hoback  v.  Com..  104  Va.  871, 
52  SE  675. 

16.  Cook  V.  SUte,  90  Miss.  187. 
42  S  618. 

16.  Whltten  V.  SUte,  96  Miss.  410. 
48    S    408. 

IT.  Simmons  V.  SUte.  109  Miss. 
356,    68   S  770. 

18.  Andrews  v.  State.  174  Ala.  It. 
56  S  998,  AnnCasl914B  760;  Bailey  v. 
SUte,  172  Ala.  418,  56  S  601  (where 
the  order  of  the  court  fixing  the  num- 
ber of  the  venire  was  itself  errone- 
ous); .Tackson  v.  SUte,  171  Ala.  88, 
56  S  118  (where  the  venire  did  not 
consist  of  the  number  Axed  by  the  or- 
der of  court). 

19.  la  olvU  oMMa  see  Appeal  and 
Error  129  3  2. 

ao.  Williams  V.  Bute,  45  Fla.  1*8. 
34  S  279;  Ford  v.  State,  44  Fla.  4S1. 
83  S  801;  O'iDonnor  v.  State.  9  Fla. 
216. 

ai.  U.  S.— Pearce  ▼.  U.  8..  192  Fed. 
561,   113   CCA  33. 

Ala. — Sellers  v.  SUte,  62  Ala.  368: 
White  V.  SUte,  8  Abu  A.  43,  62  8 
464. 

Aris. — ^Bytinge  v.  Terr.,  12  Aria. 
181.  100  P  448. 


VoT  later  eaaea,  derelopoMBta  and  ehaafe*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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harmless.^  On  the  other  hand,  a  material  depar- 
ture from  the  statutory  method  of  selecting,  im- 
paneling, and  swearing  the  jury,  by  which  a  party 
is  deprived  of  a  substantial  right,  is  ground  for  re- 
versal.'' And  it  has  been  held  that  a  conviction  by 
a  jury  which  included  a  prejudiced  juror  will  be 
reversed,  although  defendant's  guilt  is  conclusively 
shown." 


[$  3630]  (b)  Ezuniiuition  of  Jnroxs  on  Voir 
Diris.'*  Error  ia  ezclnding  qnestioiu  on  the  voir 
dire  is  not  ground  for  reversal  where  no  prejudice 
results.^*  And,  on  the  other  hand,  a  refus^  to  per- 
mit a  juror  to  answer  a  question  of  vital  importance 
to  defendant  in  obtaining  an  impartial  jury  is  re- 
versible error." 

Allowing  improper  anestions  and  answers  on  an 


Ark. — Johnson  v.  State,  97  Ark.  Itl, 
•133  SW  59«. 

Cal.— Peo.  V.  EnjankB,  117  Cal.  662, 
4S  P  1049,   40   L.RA  2(9. 

Fla. — Thomas  v.  State,  74  S  l: 
Cochran  t.  State,  66  Fla.  91,  61  8 
1S7;  Penton  v.  State.  64  71a.  411,  60 
S343. 

Ga. — WUson  v.  Stats,  69  Oa.  224: 
Hamare  T.  State,  7  Oa.  A.  B7S,  67  SB 
(94. 

IlL— Peo.  v.  Gray,  251  111.  481,  -96 
NE  268;  Peo.  v.  Peterson,  151  111.  A. 
480. 

Ind.— Leach  v.  SUte.  177  Ind.  234. 
97  NB  792. 

Ky.— Bills  V.  Com.,  146  Ky.  716,  143 
SW  425;  Blllott  v.  Com.,  91  SW  1136, 
29  KyL  48;  Rush  v.  Com.,  47  SW  686, 
20  KyL  775. 

La. — State  v.  Iverson,  136  La.  982, 
(8  S  98;  State  v.  Claire,  41  La.  Ann. 
10(7.  (  S  806. 

Hich.— Peo.  V.  Wright,  170  Mich. 
154,  135  NW  912;  Peo.  v.  Cralv.  48 
Mich.  502,   12  NW  676. 

Miss. — Perguson  v.  State,  107  Miss. 
SS9.  65  S  584;  Schrader  v.  State,  84 
Hl88.  598,  36  S  385. 

Ho.— State  v.  Taylor,  171  Mo.  465, 
71  SW  1005;  SUte  v.  Ludwig,  70  Mo. 
412. 

Nebr. — Pumphrey  v.  State,  84  Nebr. 
<3e,  122  NW  19,  23  LRAMS  1028,  18 
AnnCas  979. 

N.  Y.— Peo.  V.  Bowser,  196  N.  T. 
29«.  89  NB  818. 

Okl.— HnnUey  v.  Terr..  7  Okl.  60,  64 
P  J14. 

Or. — State  v.  Caseday,  58  Or.  429, 
115  P  287. 

S.  C. — State  V.  Jones,  29  S.  C.  201, 
I  7  SE  296. 

I  Tenn. — Henry  v.  State,   4  Humpbr. 

270. 

Tex. — ^Edwards  v.  State,  61  Tex.  Cr. 
307.  135  SW  540;  Tabor  v.  State,  52 
Tex.  Or.  387,  107  SW  1116;  Lenert  v. 
State,  (Cr.)  63  SW  563:  Powers  v. 
State,  23  Tex.  A.  42,  6  SW  163;  Mc- 
Klaney  v.  State,  8  Tex.  A  626;  Hoi- 
Us  V.  State,  8  Tex.  A.  620;  Grissom  v. 
State.  8  Tex.  A.  386. 

Utah.— State  v.  White,  40  Utah  342, 
121  P  579. 

Wash. — State  v.  Barnes,  64  Wash. 
493,  103  P  792,  28  LRANS,932;  State 
T.  Royse,  24  Wash.  440.  64' P  742. 

W.  Va.7— State  v.  Henderson,  29  W. 
i  Va.  147.  1  SE  225. 

[a]  She  mla  has  been  avpUsd  In 
respect  of  the  following  errors  or 
Irregularities:  (1)  That  a  Juror  was 
also  a  member  of  the  grand  Jury 
which  returned  the  Indictment,  It  ap- 
pearing that  he  was  not  present  when 
I  the  bin  was  examined  and  returned. 
!  Bryan  v.  Stete.  63  Tex.  Cr.  200,  139 
SW  981.  (2)-  That  one  of  the  jurors 
is  not  a  freeholder  In  the  state  or  a 
hooseholder  In  the  county.  Ream  v. 
SUte,  49  Tex.  Cr.  125,  90  SW  llOJ. 
(3)  That  talesmen  were  ordered  on  an 
losnfflcient  showing.  Rasor  v.  State, 
57  Tex.  Cr.  10,  121  SW  512.  (4)  Act 
n  the  clerk  of  the  court  in  return- 
ing names  to  the  Jury  box  before  they 
ud  been  exhausted.  State  v.  White, 
49  Utah  842,  121  P  679.  (6^  Where 
the  court,  on  being  advised  that  one 
of  the  seven  Jurors  selected  and 
■worn  had  formed  and  expressed  an 
opinion,  caused  an  examination  of 
the  Juror  separately  from  the  other 
nrors.  and  stated  that  he  would  sus- 
tain a  peremptory  challenge,  but  no 
challenge  was  interposed,  accused 
coDid  not  complain  on  the  ground 
that  the  Juror  was  permitted  to  re- 
main. HcKelvey  v.  State,  69  Tex. 
Cr.  538.  155  SW  932. 

{b]    A  taOiaaf  to  warn  dsfsndaBt 


of  kJ«  dgbt  to  okallaw*  any  par- 
ticular Juror  before  he  is  sworn,  as 
required  by  statute,  is  harmless  error 
(1)  where  he  Is  represented  by  coun- 
sel and  is  fully  aware  of  his  rights. 
Peo.  V.  Ellsworth,  92  Cal.  594,  28 
P  604;  Peo.  v.  O'Brien,  88  Cal.  483, 
26  P  362;  Peo.  v.  Mortler,  58  Cal. 
262:  State  v.  Smith.  SO  Ida.  337,  164 
P  519.  (2)  And  this  is  especially 
true  where  he  has  the  benefit  of  all 
his  peremptory  cliallenges.  Peo.  v. 
Goldenson,  76  Cal.  828,  19  P  161. 

.[c]  IB  axonsiaf  Jorors  (1)  the 
court's  discretion  should  be  carefully 
exercised.  If,  however,  Its  action  is 
not  such  as  to  violate  the  nature  and 
security  of  the  Jury  trial,  or  to  de- 
prive accuHed  of  any  substantial 
right,  any  error  it  may  commit'  is 
harmless.  State  v.  Ostrander,  18 
Iowa  436;  Com.  y.  Henderson,  242  Fa. 
372.  89  A  567.  (2)  It  has  been  so 
held:  Where  the  court  excused  a 
venireman  on  its  own  motion.  Wil- 
liams V.  State,  46  Fla.  128,  84  S  279. 
(3)  Where  the  court  excused  a  Juror 
after  his  acceptance  on  account  of 
illness  In  his  family.  State  v.  Field- 
ing, 136  Iowa  266,  112  NW  639.  (4) 
Where  because  of  relationship  the 
court  withdrew  a  Juror  from  the 
panel  and  substituted  another.  Har- 
nage  v.  State,  7  Oa.  A.  673,  67  SE  694. 

[d]  Whac*'  ft  jvror  wbo  has  been 
ohallsafsd  la  Impanslsd  ftad  mwotn. 
by  mistake,  it  is  harmless  error  for 
the  court  to  refuse  to  stand  him 
aside,  where  It  does  not  appear  that 
he  had  any  bias  or  prejudice  or  that 
he  had  formed  an  opinion.  Munson 
v.  State.  34  Tex.  Cr.  498.  31  SW  387. 

[e]  IMsqnaHlloatlott  aot  knows  to 
daisiiflaiit.  As  a  general  rule  a 
verdict  will  not  be  set  aside  for 
reasons  that  would  be  sufflclent  to 
disqualify  a  Juror  on  a  challenge  for 
cause  which  existed  before  the  Juror 
was  sworn,  but  which  was  unknown 
to  defendant  until  after  conviction, 
unless  it  appears  from  the  whole  case 
that  defendant  suSered  Injustice  from 
the  fact  that  the  Juror  served  In  the 
case.  Humphrey  v.  State,  11  Okl. 
Cr.  287.  146  P  230;  Horton  v.  SUte, 
10  Okl.  Cr.  294,  136  P  177. 

[f]  OxOsr  In  wUoh  parsmptory 
eluiUsnges  made. — ^Whether  the  or- 
der In  which  peremptory  challenges 
were  made  under  the  direction  of  the 
court  was  that  contemplated  by  sUt- 
ute.  Is  immaterial,  if  it  appears  that 
defendant  accepted  the  jury  before 
his  peremptory  challenges  were  ex- 
hausted. State  V.  Reddington,  7  S.  D. 
368,  64  NW  170. 

BS.  State  v.  McComb,  18  Iowa  43; 
Baxter  v.  State,  15  Lea  (TennJ  657; 
Hartigan    v.    Terr.,    1    Wash.    T.    447. 

[a]  XUiurtnitlons. — (1)  Omitting 
from  the  oath  to  the  Jury  In  a  capital 
case  the  words  "acqordlng  to  the  evi- 
dence" Is  not  a  ground  for  reversal. 
SUte  v.  Gin  Pon.  16  Wash.  425.  47 
P  961.  (2)  That  the  Jury  were 
sworr  before  defendant  had  been  ar- 
raigned is  harmless  error.  Elliott  v. 
Com.,  91   SW  1136.  29   KyL  48. 

33.  State  V.  Holme,  54  Mo.  163; 
Terr.  v.  Prather,  18  N.  M.  196,  186  P 
83. 

04.  Jones  V.  State,  97  Miss.  269,  62 
S  791. 

[a]  Bnov  ia  aeoeptlac  Jwwr  wbo 
oonfessea  to  prejadlc*.— It  has  been 
held  that  as  defendant  has  a  subsUn- 
tial  right  to  a  fair  and  Impartial  Jury, 
error  in  accepting,  over  objection,  a 
Juror  who  confesses  to  prejudice  is 
not  harmless,  although  upon  all  the 
evidence  the  verdict  appears  fair  and 
Just.      Hughes    v.    SUte.    (Tex.    Cr.) 


60  SW  562;  Washbum  v.  SUte,  31 
Tex.  Cr.  352,  20  SW  716.  But  se« 
Terr.  v.  Emlilo,  14  N.  M.  147,  89  P 
339  (holding  that  where  accused  was 
clearly  guilty  of  murdering  deceased, 
it  being  Impossible  for  her  to  have 
committed  suicide  as  he  alleged  as 
his  only  defense,  and,  on  being  ar- 
rested without  being  informed  as  to 
the  cause  thereof,  he  commenced  to 
Ulk  and  said  he  had  killed  a  woman, 
and  later,  in  view  of  deceased's  body; 
sUted  that  she  was  the  woman,  he 
was  not  entitled  to  a  new  trial  for 
alleged  prejudice  of  a  Juror). 

OS.  Xb  dwU  oMMs  see  Appeal  and 
Error  i  2932. 

aa.  Arlx. — Ery  tinge  v.  Terr.,  12 
Arls.    131.   100  P   443. 

Cal. — Peo.  V.  Perry,  26  Cal.  A.  337, 
143  P  798. 

Colo. — Henwood  v.  Peo..  57  Colo. 
644.   143  P  373,  AnnCasl916A  1111. 

Ind.— Leach  v.  SUte,  177  Ind.  284. 
97  NE  792. 

La.— SUte  V.  Ayles.  120  La.  661, 
46   S   640. 

Mich.— Peo.  V.  Wheeler.  185  Mich. 
164,  151  NW  710;  Peo.  V.  Albers.  137 
Mich.    678,    100  NW   908. 

Va. — ^Longley  v.  Com.,  99  Va.  807, 
37  SB  339. 

[a]  Thus  defendant  is  not  preju-. 
diced:  (1)  Where  from  answers  of 
the  prospective  Juror  theretofore 
given  it  Is  already  apparent  that  he 
was  Incompetent.  Longley  v.  Com., 
99  Va.  807,  37  SE  839.  (2)  Where 
defendant  was  not  called  on  to  ex- 
haust his  peremptory  challenges  in 
consequence  thereof.  State  v.  Ayles, 
120  La.  661,  45  S  540.  (3)  Where  de- 
fendant accepted  such  Juror,  al- 
though he  had  not  exhausted  his  |>er- 
emptory  challenges.  Peo.  v.  Perry.  . 
25  Cal.  A.  387.  143  P  798.  (4)  Where 
such  juror  did  not  sit  in  the  case. 
Henwood  v.  Peo.,  67  Colo.  544,  143 
7>  373,  AnnCasl9l6A  1111.  (5)  Where 
the  Juror  was  subsequently  excused 
for  cause.  Peo.  v.  Wheeler,  185' 
Mich.  164.  151  NW  710.  (6)  Defend- 
ant was  not  prejudiced  by  the  court's 
refusal  to  permit  him  to  examine  a 
Juror  as  to  his  physical  ability  to 
sit  dqrtng  a  long  trial,  where  the 
trial  was  short,  qnd  the  Juror  sat 
without  apparent  injury  to  his  health, 
and  it  did  not  appear  that  his  physi- 
cal condition  affected  his  verdict. 
Peo.  V.  Oblaser,  168  Mich.  227,  133 
NW  1064.  (7)  Refusal  to  permit 
defendant's  counsel  to  ask  juror  on 
his  voir  dire  whether  he  believed  in 
clrcumsUntial  evidence  did  not  re- 
quire reversal,  where  the  record  did 
not  show  that  the  defense  depended 
on  circumstantial  evidence.  SUte  v. 
Iverson.  136  La.  982,  68  S  98.  (8) 
The  refusal  in  a  criminal  prosecution 
to  permK  a  juror  who  had  sat  in  a 
prior  prosecution  to  answer  the  ques- 
tion whether  his  sitting  on  that  trial 
and  having  heard  the  testimony 
would  affect  his  Judgment  in  the  case 
at  bar  was  harmless,  where  the  tes- 
timony of  the  only  witness  who  tes- 
tified in  the  previous  case  was  im- 
properly admitted  in  the  case  at  bar. 
Peo.  v.  Albers,  137  Mich.  678,  100  NW 
908. 

07.  Peo.  V.  Peck.  139  Mich.  680,  103 
NW  178  (holding  that  In  a  criminal 
case  it  is  reversible  error,  regard- 
less of  whether  peremptory  chal- 
lenges have  been  used,  to  refuse  to 
permit  jurors  to  be  asked  on  their 
voir  dire  examination  "if,  in  the 
proof  introduced,  witnesses  should 
take  the  stand  on  the  part  of  the 
people'  and  on  the  part  of  the  de- 
fense, and  at  the  end  of  the  trial  you 
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examination  of  jurors  will  not  authorize  a  reversal 
in  the  absence  of  prejudice  to  defendant."      ., 

Asking  opinion  as  to  capital  punishment.  Failure 
of  the  court  to  interrogate  the  jury  on  their  voir 
dire  examination  as  to  whether  they  or  any  of  them 
had  a  fixed  opinion  against  capital  punishment,  or 
thought  that  a  conviction  should  not  be  bad  on  cir- 
cumstantial evidence,  is  not  prejudicial.*' 

Failure  in  a  capital  case  to  BTamiTie  the  prospec- 
tive jurors  .separately  on  their  voir  dire,  there  being 
no  specific  requirement  of  law  that  this  should  be 
done,  is  not  a  ground  for  reversal.'" 

Inaccnrades  in  explaining  to  the  jnry  the  mean- 
ing of  tJie  questions  propounded  on  the  voir  dire 
will  not  require  a  conviction  to  be  set  aside  in  the 
absence  of  an  affirmative  showing  of  injury." 

Misstatements  of  the  juror  in  answer  to  ques- 
tions asked  on  the  voir  dire  as  to  whether  he  had 
paid  hia  poll  tax  do  not  constitute  a  ground  for  re- 
versal where  it  was  not  shown  that  he  was  not  fair 
and  impartial."'  On  the  other  hand,  false  state- 
ments that  the  juror  had  not  heard  the  case'  dis- 
cussed, that  he  knew  nothing  about  it  and  was  not 


acquainted  with  any  of  the  witnesses  has  been  held 
to  constitute  misconduct  prejudicial  to  defend- 
ant.»» 

[$  3631]  (c)  Bulings  on  challenges  to  Jnron 
— 9A,  In  General.  .Bulings  on  challenges  of  a  juror 
do  not  constitute  a  ground  for  reversal  unless  pal- 
pably erroneous.*'  Defendant  cannot  complain  of 
rulings  on  challenges  to  jurors  where,  notwithstand- 
ing the  ruling,  no  objectionable  juror  served  in  the 
case,""  or  where  the  evidence  was  such  that  no* 
other  verdict  than  one  of  guilty  was'legally  per- 
missible.'" 

[i  3632]  bb.  Sustaining  Challenge."  Error  in 
sustaining  a  challenge  to  a  juror  is  not  ground  for 
reversal  where  no  prejudice  is  shown,*"  as  where 
the  juror  was  incompetent,""  or  where  defendant 
has  not  exhausted  Kis  peremptory  challenges  before 
a  qualified  jury  has  been  obtained.*"  Many  decisions 
seem  to  lay  down  the  rule  without  qualification  that 
defendant  has, no  ground  of  complaint  because  of 
the  erroneour  sustaining  of  a  challenge  of  a  juror, 
so  long  as  an  impartial  jiuy  of  qualified  jurors  is 
obtained,*^  his  right  being  to  reject,  not  to  select. 


retirtf  to  your  Jury  room  to  deliber- 
ate on  your  verdict,  suppose  that 
you  then  ascertain  that  the  testi- 
mony is  evenly  balanced  In  your  mind 
—that  is,  as  much  on  one  side  as 
the  other,  and  entitled  to  the  same 
weight  and  credence — which  /  way 
would  you  be  inclined  to  lean,  for  or 
aKainst  the  defendant?");  Hill  ▼. 
^tate.  112  Miss.  260,  72  S  1003  (on 
the  trial  of  a  negro  for  murder,  the 
exclusion  of  a  question  whether  the 
juror  had  any  prejudice  which  would 
Induce  him  to<  return  a  verdict 
•gainst  a  negro,  unless  it  would  be 
necessary  if  the  case  were  against  a 
white  man);  Com.  v.  Orauman,  62 
Pa.  Super.  215  (holding  that  on  the 
trial  of  an  Indictment  for  forgery, 
where  U  appears  that  defendant  has 
been  convicted  two  months  before 
in  the  same  court  on  a  similar  charge 
and  that  there  were  other  similar 
accusations  against  him,  the  refusal 
to  permit  his  counsel  to  examine  a 
Juror  as  to  his  ki;owledge  of  the  case 
is  reversible  error,  and  the  fact  that 
defendant  accepted  the  juror  notwith- 
standing the  disallowance  of  the 
question  Is  not  decisive).  And  see 
State  v.  Mcintosh.  141  La.  150,  74  S 
886  (holding  that  defendant  whose 
general  line  of  Inquiry  on  his  voir 
dire  examination  of  proposed  jurors 
to  ascertain  their  'opinions  on  an  Is- 
sue which  he  considers  important 
was  suppressed'  was  entitled  to  a 
review  on  appeal,  although  he  had  not 
exhausted  his  peremptory  challenges, 
since  if  the  inquiry  was  competent 
the  error  was  never  cured  or  ren- 
dered harmless). 

as.  Goodwin  v.  U.  S.,  200  Fed.  121, 
118  CCA  295  (holding  that  permitting 
a  district  attorney  in  a  prosecution 
for  murder  to  ask  jurors  on  their 
examination,  if,  in  case  they  should 
be  convinced  beyond  a  reasonable 
doubt  that  defendant  was  guilty  of  a 
murder  and  that  it  was  of  a  "particu- 
larly atrocious  and  brutal  kind,"  they 
had  any  views  on  the  subject  of  cap- 
ital punishment,  was  not  prejudicial 
error,  where  the  characterization  of 
the  crime  was  sustained  by  the  evi- 
dence subsequently  introduced) ;  Peo. 
V.  Macgregor,  178  Mich.  4.36,  144  NW 
869;  .State  v.  Morris,  83  Or.  429,  163 
P  567  (the  asking  of  an  improper 
question  of  a  venireman  dfter  all 
other  members  of  the  panel  had  been 
excused,  where  he  also  was  ex- 
cused). 

39.  Terry  v.  State,  13  Ala.  A.  115, 
69  S  370  (because  the  unfavorable 
attitude  of  the  jury  on  either  of 
thene  matters  would  afford  tause  of 
challenge   to  the  state  only  and   not 


defendant,  and  which  the  state  might 

ao.  iSowen  v.  State,  8  Ala.  A.  103, 
62    S    1022 

31.  Robinson  v.  State,  109  Ga.  606, 
34  SB  1017. 

33.  Smith  v.  State,  (Tex.  Cr.)  78 
SW  617. 

33.  State  v.  Lauth,  46  Or.  342,  80 
P  660,  114  AraSR  873. 

3«.  Com.  v.  Suahinskle,  242  Pa. 
406.    89  A   564. 

36.  Brown  v.  State.  11  Okl.  Cr. 
498,  148  P  181;  Colbert  v.  State,"  4 
Okl.  Cr.  600,  lis  P  558-  Myers  v. 
State,  77  Tex.  Cr."  239,  177  SW  1167; 
Luttrell  V.  State,  70  Tex.  Cr.  183, 
157  SW  157:  Byrd  v.  State,  69  Tex. 
Cr.  36,  161  SW  1068;  Berg  v.  State, 
64  Tex.  Cr.  612,  142  SW  884;  Long 
V.  State,  69  Tex.  O.  103.  127  SW  651, 
AnnCasl912A  1244;  Manclllas  v. 
State,  (Tex.  Cr.)  76  SW  469;  Holt  v. 
State,  9  Tex.  A.  671. 

"The  rule  now  seems  to  be  well 
settled  that  unless  a  juror  is  legal- 
ly objectionable  who  sat  upon  the 
case,  prior  rulings  of  the  court  in 
regard  to  the  competepcy  of  Jurors 
will  not  afford  grotind  for  reversal," 
Gates  V.  State,  67  Tex.  Cr.  488,  490, 
149  SW  1194./! 

36.  State  ?.  Thome.  40  Utah  414, 
126  P  286,  AnnCasl916r>  90. 

37.  In  dvll  oaaaa  see  Appeal  and 
Error  i  2932. 

38.  State  v.  Norman,  136  Iowa 
483.  113  NW  340;  Holmes  v.  State, 
70  Tex.  Cr.  423,  15,7  SW  487. 

[a]  Challeag*  by  ooaefendant. — 
On  the  trial  of  two  persons  jointly 
indicted  for  keeping,  a  disorderly 
house,  a  peremptory  challenge  of  a 
juror  by  one  defendant  was  allowed 
against  the  protest  of  the  other,  and 
a  similar  challenge  by  the  second  de- 
fendant was  allowed  against  the  pro- 
test of  the  first  defendant.  No  other 
peremptory  challenges  were  made. 
It  was  held  that  while  the  challenges 
should  have  been  made  with  the  con- 
currence of  both  defendants,  the  er- 
ror was  harmless  where  the  rest  of 
the  panel  was  left  from  which  a  jury 
was  selected,  the  right  to  challenge 
being  a  right  to  reject  and  not  to  se- 
lect jurors.  State  v.  Moore,  75  N.  J. 
L.  619,  68  A  165  [app  dism  223  17.  S. 
709  mem,  32  SCt  619  mem,  S6  L. -«d. 
623   mem]. 

39.  State  v.  Prins.  113  Iowa  72,  84 
NW  980  (holding  that  accused  was 
not  prejudiced  by  the  exclusion  of  a 
juror  on  his  voir  dire  who  was  un- 
qucstion.ibly  disqualified,  although 
the  state's  challenge  did  not  specify 
tlie  facts  constituting  cause,  as  re- 
quired by  statute,  there  being  but  one 


ground  of  disqualification  developed 
on  the  voir  dire) ;  Burrage  v.  State, 
101  Miss.  598,  58  S  217;  Peo.  v.  Wal- 
ters, 18  AbbPr  147,  6  Park.  Cr.  16  [aflr 
32    N.    T.    147]. 

40.  U.  S.— Campbell  v.  U.  S.,  221 
Fed.  186.  136  CCA  602-  Simpson  v. 
U.  S.,  184  Fed.  817,  107  CCA  89;  U.  a 
v.  Davis,  103  Fed.  457  [aft  107  Fed. 
753,   46  CCA   619]. 

Ark. — Caughron  v.  State,  99  Ark. 
462,  139  SW  315;  Bevls  v.  State.  90 
Ark.   586,   119   SW  1131. 

Ida. — State  v.  McGraw,  6  Ida.  636, 
59  P  178;  State  v.  Gordon,  6  Ida.  297. 
48  P  1061. 

Kan. — State  v.  Gereke,  74  Kan.  196, 
86   P  160,   87  P  759. 

La. — State  v.  Farrer,  35  La.  Ann. 
315.  And  see  State  v.  Aarons,  43  La. 
Ann.  406,  9  S  114  (holding  that  un- 
less, after  the  exhaustion  of  his  per- 
emptory challenges,  an  obnoxious 
juror  has  been  selected  to  try  ac- 
cused, the  latter  cannot  complain  of  a 
ruling  sustaining  a  challenge  for 
cause  on  the  part  of  the  state). 

Mich. — Peo.  V.  Fowler,  104  Mich. 
449,  62  NW  672. 

N.  C. — State  V.  Arthur,  13  N.  C. 
217. 

Tenn. — Jenkins  v.  State,  99  Tenn. 
669.  42  SW  263;  Henry  v.  State,  4 
Humphr.  270. 

But  compare  State  v.  Hammond, 
14  S.  D.  546,  86  NW  627  (holding 
that  where  a  defendant  excepts  to 
the  court's  excusing  juroi's  which 
necessitated  the  calling  of  talesmen 
to  complete  the  jury,  the  fact  that 
defendant  did  not  exhaust  all  his 
peremptory  challenges  does  not 
waive  such  error,  since,  when  Jurors 
are  erroneously  excused  by  objection 
of  the  adverse  party,  the  exercise  or 
failure  to  exercise  a  challenge  could 
not  restore  them,  and  defendant  may 
properly  conclude  that  he  preferred 
to  be  tried  by  jurors  who  are  in  the 
box  rather  than  by  talesmen  who  are 
selected   by    the    sheriff). 

41.  D.  C. — Horton  v.  U.  S.,  IB  App. 
310. 

Fla. — Leaptrot  v.  State,  51  Fla.  67, 
40  S  616. 

Me. — Snow  v.  Weeks,  76  Me.  106. 

N.  C. — State  V.  Jones,  97  N.  C.  469. 
1  SB  680. 

Or. — State  v.  CSiIng  Ling,  16  Or. 
419,  18  P  844. 

Pa. — Com.  V.  Henderson,  242  Pa. 
872,  89  A  567;  Com.  v.  Brown,  23  Pa. 
Super.    470. 

Va., — Fiahburne  v.  Com.,  103  Va. 
1023,  50  SE  443  [overr  Montague  v. 
Com.,  10  Graft.  (51  Va.)  767r 

W.  Va. — Thompson  v.  Douglass, 
35  W.  Va.  337,  13  SE  1015. 
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a  juror.**  So  a  conviction  should  not  be  set  aiside 
for  a  technical  violation''  of  the  rule  of  practice 
requiring  the  state  to  challenge  before  the  juror  is 
accepted  by  accused,  where  his  right  of  challenge 
or  other  substantial  right  is  not  thereby  affected;** 
nor  because  of  the  allowance  of  a  challenge  by  the 
prosecuting  attorney  of  three  jurors  at  one  time, 
where  defendant  is  given  an  opportunity  to  exam- 
me  and  challenge  for  cause  .every  juror  called  into 
the  box.** 

duJUoge  not  made  at  proper  time.  The  rule  that 
the  solicitor  should  challenge  for  the  state  before 
the  jury  is  accepted  by  defendant  is  not  based 
on  statute,  and  a  verdict  will  not  be  set  aside  for  a 


technical  violation  of  the  rule  whish  has  not  af- 
fected defendant's  rights.** 

[$  3633]  cc.  Qremiliiig  Ohallaoge  *■— (aa)  In 
GraiiiBraL  Error  in  overruling  a  challenge  to  a  juror 
is  not  ground  for  reversal  unless  defendant  was 
prejudiced  thereby.*' 

[i  3634]  (bb)  Where  Peremptory  Ohallenges 
Not  EzhauBted.  Error  of  the  court  in  overruling 
challenges  for  cause  is  not  prejudicial  ythen  at  the 
time  of  the  completion  of  the  jury  defendant  had 
not  exhausted  his  peremptory  challenges.*^  This  is 
30  both  in  eases  where  the  juror  was  excluded  on 
peremptory  challenge  *'  and  where  he  served  on  the 
jury,  because  of  defendant's  failure  to  avail  him- 


[a]  BMMoa  for  nO*. — "In  Clore's 
case,  8  Qratt.  (Va.)'  606,  the  reason- 
ing of  Judge  Lomax  Is  so  conclusive 
as  to  remove  the  subject  from  the 
field  of  controversy.  Be  says: 
"When,  upon  the  Conunonwealth's 
challenge,  one  of  the  venire  Is  erro- 
neously excluded  from  the  panel  of 
the  Jury,  the  effect  upon  the  trial  is 
materially  different  from  that  pro- 
duced by  erroneously  overruling  the 
prisoner's  challenge  to  a  venireman. 
In  the  former  case  the  exclusion  of  a 
partlcnlar  man  from  the  Jury  does 
not  throw  any  obstacle  In  the  way  of 
Impaneling  an  Impartial  Jury  of  qual- 
ified Jurors.  The  effect  Is  only  to  set 
aside  one  alleged  to  be  disquallfled, 
and  to  put  in  his  place  one  that  Is 
qualified.  This  exclusion  and  sub- 
stitution can  in  no  wise  affect  the 
fairness  and  impartiality  of  the  trial, 
because  the  trial  is  still  had  before 
a  Jury,  all  the  members  of  which  are 
free  from  exception.  Not  so  in  the 
other  case.  Then  a  disqualified  Juror 
is  imposed  upon  the  accused.  He 
has  not  been  tried  by  twelve  qualified 
Jurors,  as  the  law  entitled  him,  and 
the  disqualification  of  the  Juror  thus 
imposed  upon  him  vitiates  the  ver- 
dlcL'  "  Fishbume  v.  Com.,  16S  Va. 
1023.    1026,    50   SE  443. 

42.  Horton  v.  U.  S..  15  App.  (D. 
C.)  310;  State  vwVann,  162  N.  C.  5S4, 
77  SE  295;  State  v.  Jones,  97  N.  C. 
469.  1  SE  680;  Com.  v.  Henderson,  242 
Pa.  372.  89  A  S67. 

43.  State  v.  Pendarvls,  88  S.  C 
S48.  71    SE  45. 

44.  State  v.  Swarta,  87  Kan.  862, 
126  P    1091. 

46.  State  v.  Hardiiig,  70  S.  C.  3»S, 
50  SE  11. 

46.  Xa  elvil  cMMfl  see  Appeal  and 
Error   {   2932. 

47.  U.  S. — Simpson  v.  V.  8.,  184 
Fed.  817,  107  OCA  89. 

Iowa. — State  v.  Pray,  126  Iowa  249, 
S9  NW  1065. 

Mo. — State  v.  Jackson,  242  Mo.  410, 
146  SW  1166. 

Tex. — Walker  v.  State,  68  Tex.  Cr. 
346.  151  SW  822;  Craig  v.  State,  67 
Tex.  Cr.  612,  151  SW  804. 

Wis. — Oshkosh  v.  Campbell,  151 
Wis.  567,   139  NW  216. 

"It  is  only  when  the  record  dis- 
closes the  fact  that  an  impartial  Jury 
may  not  have  been  selected,  either  by 
the  exhaustion  of  a  party  s  peremp- 
tory challenges  and  the  selection  of 
a  Juror  over  his  legal  objection,  or  by 
some  other  equally  cogent  evidence, 
that  a  fatal  error  in  the  selection  of 
the  Jury  is  presented  to  an  appel- 
late court."  Simpson  v.  U.  S.,  su- 
pra. 

[al  Vhsa,  in  a  prosecution  for  the 
riolatlon  of  a  city  ordinance,  error  in 
overruling  an  objection  to  a  Juror 
based  on  the  ground  that  he  was  an 
alderman  is  not  prejudicial  error, 
where  the  facts  were  undisputed  and 
the  question  of  defendant's  guilt  de- 
pended solely  on  the  validity  of  an 
ordinance.  Oshkosh  v.  Campbell,  151 
Wis.  567.   139  NW  216. 

fb]  Froseentloii  concarrintr  In 
tMSXunf. — Accused  is  not  prejudiced 
by  the  excuse  of  a  Juror  whom  he 
has  challenged,  although  the  prose- 
cution has  concurred  in  the  challenge. 


Poo.  v.  Warner.  147  Cal.  646,  82  P 
196. 

48.  n.  S.— Ex  p.  Spies.  123  U.  S. 
131,  8  set  21,  22,  81  L.  ed.  80;  Hopt 
v.  Utah.  120  U.  8.  430,  7  SCt  614,  30  L. 
ed.  708:  Krause  v.  U.  S.,  147  Fed.  442, 
78  CCA  642. 

Arts. — Terr.  v.  Sbankland.  3  Aria. 
403,  77  P  492. 

Ark. — Herman  v.  Stat«,  125  Ark. 
278,  188  SW  541;  Bowman  v.  State, 
93   Ark.    168,    129    SW    80. 

Cal. — Peo.  v.  Maughs,  8  Cal.  A.  107, 
96  P  407. 

Colo. — Wheeler  v.  Peo.,  165  P  257. 

111.— Gott  v.  Peo.,  187  111.  249,  58 
NB  293;  Gillespie  v.  Peo.,  176  111.  238, 
52  NE  250. 

Ind.— Rock  v.  State,  185  Ind.  61, 
110  NE  212;  Schondel  v.  State,  174 
Ind.  734,  93  NE  67;  Slberry  v.  State, 
149  Ind.  684,  39  NE  936.  47  NE  458. 

Iowa. — State  v.  Foster,  136  Iowa 
527,  114  NW  36;  State  v.  Fielding,  135 
Iowa  255,  112  NW  639. 

Kan. — State  v.  Drake,  38  Kan.  151, 
5    P    763. 

La. — State  v.  Addison,  134  La.  642, 
64  S  497;  State  v.  Tibbs,  48  La.  Ann. 
1278,  20  S  735;  State  v.  Le  Duff,  46 
La.  Ann.  546,  15  S  397;  State  v. 
Qarlg,  48  La.  Ann.  365,  8  8  934. 

Mich.— Peo.  v.  Rush,  113  Mich.  639, 
71  NW  863. 

Miss. — Fletcher  v.  State,  60  Miss. 
675. 

Mont. — State  v.  Collins,  53  Mont. 
213.   163    P   102. 

Nebr. — Brinegar  v.  State,  82  Nebr. 
558,  118  NW  475  f  Shumway  v.  State, 
82  Nebr.  162,  117  NW  407;  Blenklron 
v.  State,  40  Nebr.  11.  58  NW  687. 

Nev. — State  v.  Hartley,  22  Nev.  342. 
40  P  372.  28  LRA  33;  State  v.  Ray- 
mond, 11  Nev.  98. 

N.  M.— Terr.  v.  Padllla,  12  N.  M.  1, 
71  P  1084. 

N.  T. — Friery  v.  Peo.,  2  Abb.  Deo. 
215.  2  Keyes  424,  1   Cow.  Cr.   397. 

N.  C— State  v.  English,  164  N.  C. 
497,  80  8E  72;  State  v.  Bohanon,  142 
N.  C.  695,  56  SB  797;  State  v.  Teachey, 
138  N.  C.  687,  60  SE  232;  State  V. 
Kinsauls,  126  N.  C.  1095,  36  SE  31: 
State  V.  Pritchett.  106  N.  C.  667,  11 
SE  357;  State  v.  Gooch,  94  N.  C.  987. 

N.  D.— State  v.  Uhler,  32  N.  D.  483, 
156   NW  220. 

8.  C. — State  v.  Hyde,  90  8.  C.  296, 
73  SE  180;  State  v.  Hilton,  87  S.  C. 
434,  69  SE  1077,  AnnCasl912B  1057,' 
State  v.  Bethune,  86  S.  C.  143.  67  SE 
466;  State  v.  Weaver,  58  S.  C.  106, 
36  SE  499;  State  v.  McQuaige,  5  S. 
C.  429. 

S.  D. — State  V.  Johnson.  24  S.  D. 
590.  124  NW  847. 

Tenn. — Madden  v.  State,  67  SW  74; 
Preswood  v.  State,  3  Heisk.  468;  Mc- 
Qowan  v.  State,  9  Terg.  184. 

Tex. — Johnson  v.  State,  27  Tex. 
758;  Burrell  v.  State,  18  Tex.  713; 
Duke  v.  State,  61  Tex.  Cr.  441,  134 
SW  705;  Rice  v.  State,  54  Tex.  Cr. 
149,  112  SW  299:  Lahue  v.  State,  51 
Tex.  Cr.  159,  101  SW  1008;  King  V. 
State,  (Cr.)  100  SW  387;  Taylor 
V.  State.  44  Tex.  Cr.  547,  72  SW  396; 
Villereal  v.  State,  (Cr.)  61  SW  715; 
Taylor  v.  State,  (Cr.)  56  SW  753; 
Cannon  v.  State,  41  Tex.  Cr.  467,  56 
SW  351;  Vick  v.  State,  (Cr.)  51  SW 
1117;    Keaton    v.    State,    40    Tex.    Cr. 


139,  4*  SW  90;  Gkradson  v.  State.  (Cr.) 

22  SW  20. 

Utah.— State  v.  ClufT,  48  Utah  102. 
168   P   701. 

[a]  Xeaaoa  (or  waim. — The  true 
object  of  challenges,  peremptory  and 
for  cause,  la  to  enable  the  parties  to 
avoid  disquallfled  persons  and  to  se- 
cure an  impartial  Jury,  and  where  It 
appears  that  this  end  has  been  ao- 
complished  there  is  no  Just  ground 
of  complaint  against  a  ruUAg  of  the 
court  as  to  the  competency  of  Jur- 
ors. Shumway  v.  State.  82  Nebr.  162, 
117  NW  407. 

[b]  Umltattmt  of  zvle;  chaUanf* 
to  panel  i^The  rule  that  the  supreme 
court  will  not  review  an  alleged  im- 
proper ruling,  on  a  challenge  to  an  in- 
dividual Juror,  when  it  appears  that 
the  jury  was  completed  without  the- 
exhaustion  by  accused  of  all  peremp- 
tory challenges,  is  inapplicable  to  a 
challenge  to  the  panel  for  bias  of  the 
summoning  officer.  Peo.  v.  Le  Doux, 
165  c:al.   5|5,   102  P  517. 

49.  U.  ST— Ex  p.  Spies,  123  V.  8. 
131,  8  SCt  21,  22,  31  L.  ed.  80;  Hont 
V.  Utah,  120  U.  S.  430,  7  SCt  614,  SO 
L.  ed.  708;  Hawkins  v.  U.  S.,  116 
Fed.  569,   53  CCA  663. 

Ala. — ^Turner  v.  State,  160  Ala.  65, 
49   8   804. 

Ariz. — Charts   v.    Terr.,    82    "P   166. 

Ark. — Benton  v.  State,  30  Ark.  328. 

Colo. — ^Van  Houten  v.  Peo.,  22  Colo. 
53,  43  P  137;  Mlnich  v.  Peo..  8  Goto. 
440,   6    P  4. 

D.  C— U.  8.  V.  Neverson,  12  D.  C. 
162. 

Fla. — MoRae  v.  State,  62  Fla.  74,  57 
S  348;  Peaden  v.  State,  46  Fla.  124. 
35  S  204;  Green  v.  State.  40  Fla.  191, 

23  S  861. 

Ga.— Ford  v.  State,  12  Ga.  A.  228, 
76  SE  1079. 

111.— Wilson  V.  Peo.,   «4   III.   299. 

Ind.— Thain  v.  State,  182  Ind.  346, 
106  NE  690;  Voght  v.  State,  146  Ind. 
12.  43  NB  1049. 

Ind.  T.— Binyon  v.  U.  8..  4  Ind.  T. 
642,    76  SW   266. 

Iowa. — State  v.  Winter.  72  Iowa 
627.  34  NW  476;  State  v.  George,  62 
Iowa  682,  18   NW  298. 

Kan. — Morton  v.  State,  1  Kan.  468. 

Ky.— Gilbert  v.  Com.,  61  SW  590, 
21  KyL  416. 

La. — State  v.  Sweeney,  135  La.  666, 
65  S  743;  State  v.  Green,  43  La.  Ann. 
402,  9  S  42;  State  v.  Jackson,  42  La. 
Ann.  1170,  8  B  297;  State  v.  Simmons, 
38  La.  Ann.  41;  State  v.  Redmond,  87 
La.  Ann.  774;  State  v.  Ford,  87  La. 
Ann.  443;  State  v.  Melton.  37  La.  Ann. 
77. 

Minn. — State  v.  Lawlor,  28  Minn. 
216.   9  NW  698. 

N.  Y. — Peo.  v.  Lammerts,  164  N.  Y. 
137,  58  NE  22;  Peo.  v.  Larubia,  140 
N.  Y.  87,  35  NE  412;  Friery  v.  Peo., 
2  Abb.  Dec.  215,  2  Keyes  424,  1  Cow. 
Cr.    397    [aft   54   Barb.    319]. 

N.  C. — State  V.  Sultan.  142  N.  C. 
569,  54  SB  841,  9  AnnCas  310;  State 
V.  Cockman,  60  N.  C.  484. 

N.  D.— State  V.  Lesh,  27  N.  D.  165, 
145  NW  829. 

Oh.— Erwin  v.  State,  29  Oh.  St. 
186,  23  AmR  733;  Mimms  v.  State,  16 
Oh.   St.   221. 

Okl. — ^Blankenship  v.  State,  10  Okl. 
Cr.    661,    139    P    840,    LRA1916A   812; 
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self  of  hia  righirto  a  peremptory  challenge."'  In  the 
latter  event  the  court  will  assume  that  the  juror,  if 
objectionable  to  defendant,  could  have  been  gotten 
rid  of  by  peremptory  challenge.^*  Nor  can  de- 
fendant complain  of  the  overruling  of  a  challenge 
for  cause,  where  it  does  not  appear  that  he  ohid- 
lenged  the  juror  peremptorily,  and  where  it  does  af- 
firmatively appear  that  the  proposed  juror  did  not 
sit  on  the  JBry." 

[$  3635]  (cc)  Where  Peremptory  Ohallenges 
Ezfaansted — aaa.  In  General.  The  mle  is  settled 
without  conflict  that  where  defendant  is  forced  to 
accept  an  incompetent  juror  by  rekson-  of  error  in 
the  overmling  of .  cbtdlenges  for  cause  and  of 
exhaustion  of  defendant's  peremptory  challenges  be- 
fore completion  of  the  p<in^,  the  error  is  of  such 
a  character  as  to  necessitate  a  reversal  of  the  con- 
viction.*' It  is  also  well  settled  in  some  jurisdio- 
fipns  that  error  in  overruling  a  challenge  for  cause 
which  necessitates  the  use  of  a  peremptory  ohal- 


Warren  v.  State,  6  Okl.  Cr.  1,  116 
P  818,  84  LRANS  1121;  Turner  v. 
State,  4  Okl.  Cr.  164,  111  P  988. 

Tenn. — Madden  v.  State,  67  SW  74: 
Wooten  V.  State,  99  Tenn.  189,  41  SW 
813;  Woods  T.  State,  99  Tenn.  182,  41 
SW  811;  McOowan  T.  State,  9  Terg. 
184. 

Tex. — Satterwhite  ▼.  State,  78  Tejc 
Cr.  309,  181  SW  462;  Oomes  v.  SUte. 
76  Tex.  Cr.  239,  170  SW  711;  Havard 
V.  State,  73  Tex.  Cr.  57*,  166  SW  507; 
Reynolds  v.  State,  71  Tex.  Cr.  454, 
180  SW  362:  Beaupre  v.  State,  70  Tex. 
Or.  19.  156  SW  625:  Kills  v.  State,  69 
Tex.  Cr.  468,  154  SW  1010;  Duke  v. 
State,  61  Tex.  Cr.  441,  134  SW  705: 
Maya  v.  State,  50  Tex.  Cr.  165,  96 
SW  829;  Renfro  v.  State,  42  Tex.  Cr. 
393,  66  SW  1013;  Dancy  v.  State, 
(Cr.)  46  SW  247;  White  v.  State. 
80  Tex.  Cr.  662,  18  SW  462. 

Utah.— Peo.  v.  Thlede,  11  Utah  241, 

39  P  837  [air  169  U.  S.  610,  16  SCt  62, 

40  L.    ed.    2371. 

Wash.^-State  t.  Champoux,  33 
Wash.  339.  74  P  657;  State  v:  Mc- 
Cann,  16  Wash.  249,  47  P  443.  39  P 
216;  State  v.  Moody.  7  Wash.  896,  36 
P  182. 

5a  Conn.^-State  v.  Smith,  49 
O^nn.  876. 

Ida. — State  v.  Pondren,  24  Ida.  663, 
186  P  265. 

111.— Collins  T.  Peo.,  103  III.  21; 
Wilson  V.   Peo.,   94  111.  299. 

Ind.— Slberry  v.  State,  149  Ind.  684, 
89   ME  936.   47   NB  468. 

Iowa.— State  v.  Blllott.  46  Iowa 
488. 

Mich.- Peo.  T.  Aplin,  86  Mich.  393, 
49   NW   148. 

N.  D. — Terr.  v.  O'Hare,  1  N.  D.  80, 
44  NW  1008. 

Or. — State  v.  Merorden,  49  Or.  269, 
88  P  306,  14  AnnCaa  130. 

Pa.^-Com.  V.  Spahr.  211  Pa.  642,  60 
A  1084;  Coni.  v.  Pry,  198  Pa.  379, 
48  A   257. 

Tenn. — Carroll  v.  State.  8  Humphr. 
816:  McGovan  v.   State.   9  Yer^.   184. 

Tex. — ^Wilson  v.  State,  32  Tex.  Cr. 
22,  22  SW  39. 

Wyo. — Bryant  v.  State,  7  Wyo.  811, 
61  P  879,  66  P  696. 

51.  State  V.  Hensley,  94  N.  C.  1021 ; 
Terr.  y.  O'Hare,  1  N.  D.  80,  44  NW 
1003. 

6S.  Stokes  V.  Stete,  64  Pla.  109.  44 
S  769;  Putnphrey  v.  State,  84  Nebr. 
686,  122  NW  19.  23  LRANS  1023,  18 
AnnCas   979. 

58.  Ind. — Woods  v.  State,  134  Ind. 
86.  33  NS  901. 

Mich. — Theisen  T.  Johns,  72  Mich. 
286,  40  NW  727. 

Miss. — Dixon  V.  State,  101  Miss. 
320,  68  S  5;  Klyce  T.  State,  79  Misa 

662,  31  S  3.19. 

Nebr. — ^Thurman  v.  State,  27  Nebr. 
628.  43  NW  404. 

Tenn. — Darnell  v.  State,  123  Tenn. 

663.  134  SW  307. 


Tex. — Simpson  v.  State.  47  Tex.  Cr. 
578,  85  SW  16;  LoKKlns  v.  State,  12 
Tex.  A.  66. 

[a]  Bui*  ap^ed. — Where  several 
proposed  jurors  were  peremptorily 
challenged,  after  the  challenge  of 
them  for  cause  was  overruled  and  the 
peremptory  challenge  was  sustained, 
and  when  the  Jury  were  sworn  to  try 
the  cause  defendant  had  exhausted 
all  of  the  peremptory  challenges  to 
which  he  was  entitled  under  the  stat- 
ute but  one.  if  any  of  the  jurors 
above  one  were  incompetent,  either 
those  finally  challenged  peremptorily 
or  those  that  were  challenged  for 
cause  only  and  yet  served,  it  will 
constitute  material  error.  Woods  V. 
State.  134  Ind.  35.  33  NB  901. 

64.  Ark. — Holman  v.  State.  116 
Ark.  306.  171  SW  107;  Collins  v.  State. 
102  Ark.  180,  143  SW  1076;  Langford 
V.  State,  98  Ark.  327,  135  SW  895; 
York  V.  State,  91  Ark.  582,  121  SW 
1070,  18  AnnCas  344;  Terrili  v.  State, 
69  Ark.  449.  64  SW  223;  Caldwell  v. 
State,  69  Ark.  322.  63  SW  69.  Ap- 
parently contra  is  SuUins  v.  State.  79 
Ark.  127.  95  SW  169.  9  AnnCas  275 
(holding  that  where,  in  a  prosecution 
for  murder,  defendant's  challenge  for 
cause  to  a  Juror  was  erroneously 
overruled,  and  defendant  peremptor- 
ily challenged  him  and  exhausted  his 
peremptory  challenges,  but  no  in- 
competent juror  was  impaneled,  and 
the  undisputed  evidence  of  defendant 
as  well  as  of  the  state  showed  de- 
fendant guilty  of  the  crime,  the  ver- 
dict of  conviction  will  not  be  set 
aside). 

Kan. — State  v.  Brown,  15  Kan.  400. 

La. — State  v.  McCoy,  109  La.  682, 
33  S  1130;  State  v.  Pourchy,  51  La. 
Ann.  228,  25  S  109. 

Pa.— Com.  V.  Vltale.  250  Pa.  552, 
255,  95  A  724. 

Wash. — State  v.  Stents.  30  Wash. 
134.  70  P  241.  63  LRA  807. 

"As  the  three  Jurors,  unsuccessful- 
ly challenged  for  cause  by  the  pris- 
oner, did  not  seive.  it  is  contended 
that  he  was  not  harmed,  and  this 
view  is  expressed  by  the  court  below 
denying  the  motion  for  a  new  trial. 
If  the  prisoner  was  deprived  of  any 
of  his  rights  by  the  court's  refusal 
to  sustain  the  challenges  for  cause, 
he  was  substantially  injured.  In 
compelling  a  defendant  charged  with 
a  capital  offense  to  use  a  peremptory 
challenge  to  save  himself  from  a 
Juror  obviously  unfit  to  sit  in  judg- 
ment upon  him.  and  whose  challenge 
for  cause  ought  manifestly  to  be 
sustained,  he  is  deprived  of  one  of 
twenty  rights  given  to  him  by  the 
law  of  the  land.  This  is  well  illus- 
trated by  the  present  case.  The  pris- 
oner had  exhausted  all  of  hia  twenty 
challenges  before  the  twelve  jurors 
were  selected,  and,  when  one  of  them 
was    passed    by    the   Commonwealth, 


lenge  is  reversible  error,  if  defendant  exhausts  hia 
peremptory  challenges  in  challenging  other  juron 
before  the  completion  of  the  panel,'*  even  though  it 
was  not  shown  that  any  juror  objectionable  to  him 
was  allowed  to  serve.'^*  But  there  are  decisions  in 
other  states  which  are  not  at  all  in  harmony  with 
this  view."  Some  cases  hold  that  error  in  over- 
ruling a  challenge  for  cause  is  not  ground  for  re- 
versal, although,  by  reason  of  the  exhaustion  of  his 
peremptory  challenges,  defendant  is  subsequently 
compelled  to  accept  a  juror^  legally  competent  but 
objectionable  to  him;°^  other  cases  hold  that  even 
where  defendant  is  compelled  to  exhaust  his 
peremptory  challenges  before  completion  of  the  jury 
by  reason  of  error  in  overruling  challenges  for 
cause,  he  will  not  be  entitled  to  a  reversal  unless 
it  appears  that  by  reason  of  the  error  one  or  morn 
objectionable  jurors  were  forced  upon  him,"  as  for 
instance,  where  it  is  shown  that  after  the  peremp- 
tory challenges  were  exhausted  he  had  challenged 


he  was  accepted  by  counsel  for  the 
prisoner,  with  the  remark,  "We  have 
no  challenges.'  On  this  appeal  his 
learned  counsel  say  that  by  thoae 
words  they  meant  that  their  peremp- 
tory challenges  were  exhausted,  and, 
as  they  had  no  legal  cause  to  chal- 
lenge the  juror,  they  were  compelled 
to  accept  him.  though  they  felt  h« 
ought  not  to  have  served."  Com. 
V.   Vitale.   supra. 

[a]     Trial    of   jdiit   dafaadaats.— 

Where  by  statute  or  local  practice 
each  of  several  defendants  tried 
jointly  is  entitled  to  the  full  num- 
ber of  peremptory  challenges  al- 
lowed a  single  defendant  when  tried 
alone,  a  ruling  of  the  court,  after 
the  exhaustion  of  the  peremptory 
challenges  to  which  a  single  defend- 
ant is  entitled,  that  defendants  are 
entitled  only  to  the  same  number  of 
challenges  as  if  only  one  were  on 
trial,  is  prejudicial  error.  State  v. 
Stokley,  88   Kan.  881,   128   P  189. 

65.     SUte  V.  McCoy,  109  La.  682,  33 
S  730. 

68.     See   infra  notes  57-69. 

57.     Cal.— Peo.  v.  Rtgglna,  169  Cal. 
113,  112  P  862. 

Nev. — State  v.   Raymond.  11  Nev. 
98. 

Tenn. — Mahon   v.   State,   127   Tenn. 
635,  156  SW  458. 

■rex. — Carter  v.   State.   46  Tex.  Cr. 
430,   76   SW   437. 

Wis. — Carthaus    v.    State, !  78   Wis. 
560,  47  NW  629. 

sa  Peo.  V.  Kromphold,  172  Cal. 
612,  157  P  699;  Peo.  v.  Scbafer.  1(1 
Cal.  573,  119  P  920:  Peo.  v.  Strauch, 
247  III.  220,  93  NE  126:  Qraff  v.  Peo.. 
108  111.  A.  168  [air  208  111.  312,  70 
NE  299]:  Galan  v.  State,  76  Tex.  Or. 
619.  177  SW  124;  Harris  v.  State,  87 
Tex.  Cr.  251.  148  SW  1074;  Lawson 
v.  State,  67  Tex.  Cr.  24,  148  SW  587; 
Villereai  v.  State,  (Tex.  Cr.)  61  SW 
715;  Sawyer  v.  State.  39  Tex.  Cr. 
657,  47  SW  650;  Goodson  v.  State, 
(Tex.  Cr.)  22  SW  20;  Holt  v.  State, 
9  Tex.  A.  571;  State  v.  Thorne,  U 
Utah  414,  126  P  286.  AnnCasl915D 
90.  And  see  Qrissom  v.  State,  8  Tex. 
A.  386  (holding  that  the  mere  fact 
that  defendant's  peremptory  chal- 
lenges have  been  exhausted  does  not 
authorise  the  appellate  court  to  im- 
pute reversible  error  to  the  action  of 
the  lower  court  in  overruling  chal- 
lenges for  cause,  when  such  action 
would  not  have  been  prejudicial  error 
had  the  peremptory  challenges  not 
been  exhausted).  Compare'  Peo.  v. 
Helm,  152  Cal.  632,  93  P  99  (holding 
that  the  erroneous  overruling  of  a 
good  challenge  for  ca'use,  thereby 
compelling  accused  to  use  a  peremp-y 
tory  challenge,  la  prejudicial,  where 
accused  was  afterward  obliged  to  ac- 
cept an  objectionable  juror  because 
his  peremptory  challenges  had  been 
exhausted,     and     this,    although    no 


Por  tote*  oMM*.  a«T«lopinmrta  and  tihMiffea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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for  eanse  some  of  the  joron  who  were  aeieeted.** 

ChaUmgm  of  on*  codefeoduit  eodurastad.  Al- 
thongfa  defendant  in  an  indictment  for  conspiracy 
has  exhausted  all  bis  peremptory  challenges,  he  can- 
not complain  of  error  in  ov^rroling  his  challenge  fox 
eanae,  where  the  juror  is  peremptorily  challenged  by 
his  eodef  endant  who  did  not  exhaust  his  peremptory 
eballenges.*" 

[t  3636]  bbb.  Wliere  Additional  Peiwaptory 
Ohilleiigea  Allowed.  Defendant  is  not.  prejudiced 
by  error  in  'OverruUng  challenges  for  cause,  where 
he  is  subsequently  allowed  challenges  equal  in  num- 
ber  to  the  challenges  for  cause  improperly  over- 
ruled." 

[i  3637]  (4)  Samarks  and  Oondnct  of  Oouxt** 
Improper  remarks  of  the  trial  judge,  or  his  mis- 
conduct during  the  course  of  the  tnal,  will  not  be 

A.  770,  50  P  94». 


challengrea  for  cause  were  imposed  to 
any  Jurors  called  after  the  exhaus- 
tion of  such  peremptory  challentres). 

St.  Peo.  V.  Krompbold,  172  Cat. 
&12,  167  P  S99;  State  T.  Thome.  41 
Utah  414,  126  P  2S6,  AnnCa8l915D 
90  (where  It  was  said  that  to  show 
prejudice  It  must  be  made  to  appear 
that  there  was  forced  on  defendant 
after  his  peremptory  challenges  were 
exhausted  an  objectionable  Juror 
whom  he  would  have  removed  but 
for  such  ezliaustlon,  which  Is  not 
done  where  no  objection  to  a  Juror 
is  thereafter  made). 

eo.  State  V.  Brady,  107  N.  C.  822. 
12  8E  125. 

61.  Brewer  v.  State,  72  Ark.  145, 
78  SW  773;  Peo.  v.  Freeman,  92  Cal. 
159.  28  P  261;  Morlarlty  v.  SUte.  62 
Hiss.  654;  Dies  v.  State,  66  Tex.  Cr. 
12.  117  SW  979:  Lax  v.  State,  46  Tex. 
Cr.  628.  79  SW  678. 

SS.  Hi  dvU  oaaea  see  Appeal  and 
Error   i    2937. 

S3.  U.  S. — Noble  v.  U.  S.,  190  Fed. 
538,  111  CCA  370;  Miller  v.  Oklahoma. 
149  Fed.  330,  79  CCA  268,  9  AnnCas 
389;  Doyle  v.  U.  S.,  10  Fed.  269,  11 
BiBS.    100. 

Ala. — Qreen  v.  State,  168  Ala.  90, 
S3  S  286;  Thomas  v.  State,  150  Ala. 
11,  43  S  871;  Thomas  v.  State,  126 
Ala.  4.  28  3  691;  Walker  v.  State,  85 
Ala.  7.  4  S  686,  7  AmSR  17:  Klrby  v. 
State.  5  Ala.  A.  128,  59  S  374. 

Ariz. — Murray  v.  State,  166  P  316; 
Rodriquex  v.  Terr.,  14  Aris.  166,  126 
P  878. 

Ark. — Quertermous  r.  State,  114 
Ark.  452,  170  SW  225;  Benson  v. 
State,  112  Ark.  442.  166  SW  649;  Coul- 
ter ▼.  State,  110  Ark.  209,  161  SW 
186;  Tuttle  v.  SUta,  88  Ark.  879,  104 
SW   135. 

Cal. — Peo.  V.  Creeks,  170  Cal.  368, 
149  P  821;  Peo.  v.  Hniiott,  80  Cal. 
296,  22  P  207:  Peo.  v.  Terramorse.  30 
Cal.  A.  260,  167  P  1134:  Peo.  v.  Cram- 
ley.  23  CaL  A.  340,  138  P  123:  Peo. 
T.  Danford.  14  Cal.  A.  442.  112  P  474. 

Colo.— Qulnn  v.  Peo..  60  Colo.  217, 
152  P   148. 

Fla. — Bazley  y.  State,  72  Fla.  228, 
72  S  677;  Lindsay  v.  State,  69  Fla. 
641.  68  S  932:  Blackwell  v.  State,  69 
Fla.  458,  68  S  479;  Telfair  v.  State, 
68   Fla.    lid,   60  8  673. 

Ga. — Llndsey  y.  State,  146  Oa.  9, 
88  SB  302;  Sims  v.  State,  144  Ga.  90, 
86  SE  830:  Frasier  v.  State,  143  Oa. 
132,  85  SB  124;  Floyd  v.  State,  143 
Ga.    286.   84  SE   971;   Moore  v.    State, 

130  Ga.  322,  60  BE  644;  Morman  v. 
State,  110  Oa.  311,  36  SB  162;  Rich- 
ardson V.  State,  7  Ga.  A.  627,  67  SB 
682. 

ni. — ^Peo.  ▼.  Faulkner,  248  111.  168, 
93    NB    741;    Peo.    v.    Mars,    186    111. 

Iowa. — State  v.  Pelser,  163  NW 
600;  State  v.  Pelrce,  169  XW  1050; 
SUte  ▼.  Weems,  96  Iowa  426,  66  NW 
387;  State  v.  GeorKe,  63  Iowa  682, 
18  NW   298.  „,      ^  ..    „ 

Kan. — SUte  v.  Hinshaw,  92  Kan. 
1007  142  P  960,  98  Kan.  170,  143  P 
417;   State    v.    Dunford,    91    Kan.    898, 

131  P  480;  State  v.  O'Connor,  6  Kan. 


Ky. — Bennett  v.  Com.,  160  Ky.  604, 
160  SW  806,  43  LRANS  419;  Ehrlick 
T.  Com.,  112  SW  666,  33  KyL  979; 
Dean  v.  Com.,  78  SW  1112,  26  KyL. 
1876. 

La.— State  r.  Golden,  113  La.  791, 
37  S  757;  State  v.  Haab,  106  Lia.  230, 
29   S   726. 

Md.— Smith  T.  State,  119  Md.  564, 
87  A  409. 

Mich. — Peo.  V.  Burkhart,  166  Mich. 
240,  130  NW  697:  Peo.  v.  Aldorfer, 
164  Mich.  676,  130  NW  361-  Peo.  v. 
Dudley,  131   Mich    261,  90   NW  1058. 

Minn. — State  v.  Mueller.  122  Minn. 
91,    141    NW  1113. 

Mo.— State  v.  Riddle,  179  Mo.  287, 
78  SW  606;  State  v.  Whltworth,  126 
Mo.  678,  29  SW  695. 

Mont. — State  v.  De  Hart,  38  Mont. 
211    99  P  438  ^ 

Nebr. — McMartin  v.  State,  96  Nebr. 
292,  146  NW  695;  Johns  v.  State,  88 
Nebr.  145,  129  NW  247;  Evers  v. 
State,  84  Nebr.  708,  121  NW  1006, 
19    AnnCas    96;    Kennlson    v.    State, 

83  Nebr.  391.  119  NW  768;  Haddlx  v. 
State,  76  Nebr.  369,  107  NW  781: 

Nev. — SUte  v.  Clark,  36  Nev.  472. 
135  P  1083;  State  v.  Carey,  84  Nev. 
309.  122  P  868. 

N.  J. — SUte  V.  Herron.  77  N.  J.  L. 
623.  71  A  274. 

N.  M.— Terr.  v.  West,  14  N.  M. 
646,  99  P  843. 

N.  T. — Peo.  v.  Cummins,  209  N.  T. 
283,  103  NE  169  tatt  163  App.  Dlv.  93, 
138  NTS  6171;  Peo.  v.  Koerner,  117 
App.  Div.  40,  102  NTS  93  [aft  191  N. 
T.   628  mem,  84  NE  1117  mem]. 

N.  C— State  v.  Neville,  157  N.  C. 
591,    72    SE   798. 

Oh. — Tlngue  v.  State,  90  Oh.  St.  868, 
108  NE  222,  AnnCasl916C  1156. 

Okl. — Cochran  v.  SUte,  4  Okl.  Cr. 
390,   111  P  978. 

Or.— SUte    v.    Conklin,    47   Or.    509, 

84  P  482;  State  v.  McDaniel,  39  Or. 
161,  65  P  520;  BUte  v.  Magers,  36 
Or.  38,  58  P  892. 

Pa. — Com.  V.  Moyer,  52  Pa.  Super. 
648. 

8.  D. — State  v.  Sonnenschein,  37  S. 
D.    586,   159   NW  101. 

Tenn. — ^Madden  v.  SUte,  67  SW  74; 
Hoard  v.   State,   15  I,ea  318. 

Tex. — Smith  v.  SUte,  (Cr.)  196  SW 
596;  Porter  v.  SUte,  (CrJ  190  SW  169; 
Grimes  v.  State,  77  Tex.  Cr.  319, 
178  SW  623;  Oalan  v.  State,  76  TexJ 
Cr.  619,  177  SW  124;  Walderen  y? 
State.  76  Tex.  Cr.  358,  174  SW  348; 
Conatser  v.  SUte,  76  Tex.  Cr.  91,  170 
SW  314;  McOaughey  v.  SUte,  74  Tex. 
Cr.  629,  169  SW  287;  Reed  v.  SUte,  74 
Tex.  Cr.  242.  168  SW  541;  Williams 
V.  State,  87  Tex.  Cr.  287.  148  SW  783; 
Grant  v.  State,  67  Tex.  Cr.  155,  148 
SW  760,  42  LRANS  428;  Booth  v. 
State.  66  Tex.  Cr.  669,  145  SW  923; 
Pilgrim  V.  State,  59  Tex.  Cr.  281,  128 
SW  128;  Goode  v.  State,  57  Tex.  Cr. 
220,  123  SW  697;  Colson  v.  State,  62 
Tex.  Cr.  138,  105  SW  507;  Long  v. 
State,  48  Tex.  Cr.  175.  88  SW  203: 
Franklin  v.  SUte,  46  Tex.  Cr.  470,  76 
SW  473;  Rocha  v.  SUte,  43  Tex.  Cr. 
169,    63    SW    1018;    Huisar   v.    State, 


ground  for  reversal  where  no  prejudice  resulted 
therefrom."  The  rule  has  been  applied  in  re- 
spect of  remarks  and  conduct  of  the  following  char- 
acter: Impatient  and  improper  remarks  to  or  con- 
duct to  want  defendant's  counsel  in  relation  to  his 
conduct  of  the  defense;**  hasty  and  ill-advised  re- 
marks not  aimed  spwcially  at  defendant's  attorney, 
but  in  their  terms  including  the  district  attorney 
as  well;**  uncomplimentary  remarks  about  defen- 
dant;" argumentative  remarks  which  express  no 
opinion  on  the  issues;*'  remarks  made  in  discussing^ 
ruling^s  not  bearing  on  the  weight  of  evidence,  nor 
indicating  the  court's  opinion  of  the  merits  of  the 
case;*'^  an ,  erroneous  statement  of  the  law  pi  a 
colloquy  with  counsel  during  the  argument;*'  a  con- 
versation with  an  attorney  relating  solely  to  a  re- 
quest for  a  temporary  adjournment  ;^°  improper  re- 

(Cr.)  63  SW  329;  SUyton  ▼. 
State,   32  Tex.  Cr.  S3,  22  SW  38. 

Wash. — State  v.  Nels,  74  Wash.  280. 
133  P  444;  State  y.  Boyce^  24  Wash. 
514,  64  P  719. 

Bsauoks  of  JndCt  see  supra  l( 
2093,  2639. 

6«.  Ala.— Doby  V.  SUte,  (A.)  74  S 
724. 

Ark.- TutUe  v.  SUte,  83  Ark.  874. 
J  104    SW   135. 

Cal. — Peo.  v.  MacDonald,  167  (3al. 
645,  140  P  256  (characterising  con- 
duct of  defendant's  counsel  as  ungen- 
tlemanly  and  unprofessional) ;  Peo. 
v.  Sxafcsur,  161  Cal.  636,  119  P  1083; 
Peo.  V.  Modlna,  146  Cal.  142,  79  P 
842;  Peo.  v.  Ollverla,  127  Cal.  876, 
59  P  772;  Peo.  v.  Svendsen,  25  Cat. 
A.   1,   142  P  861;  Peo.  v.  Cramley,  2^ 


C^al.  A.  340,  138  P  123  (sUtement  tb 
counsel  that  he  would  rule  In  his  fa- 
vor if  he  had  sense  enough  to  keep 
quiet,  and,  in  answer  to  a  request 
by  counsel  as  to  the  court's  reason 
for  sUtlng  that  he  had  no  sense,  that 
it  would  require  too  much  time  to 
give  reasons);  Peo.  v.  Casselman,  10 
<3al.  A.  234,  101  P  698. 

La. — SUte  V.  Rogers,  188  tia.  867, 
70  S  863  (threatening  to  line  or  im- 
prison counsel  for  defendant  if  be 
persisted  In  offering  useless  evi- 
dence). 

Mont. — SUte  V.  De  Hart,  38  Mont. 
211,  99  P  488  (remarks  upon  coun- 
sel's method  of  cross-examination 
and  comments  indicating  needless 
repetition  of  questions  by  him,  where 
the  record  did  not  show  that  counsel 
was  treated  unfairly  or  that  the 
court  Iti  fact  limited  his  right  of 
cross-examination). 

Nebr. — Kennlson  v.  SUte,  83  Nebr. 
391.  119  NW  768  (threatening  to  dis- 
cipline counsel  when  he  fails  to  obey 
an  order  not,  to  Interrupt  opposing 
counsel  while  examining  a  witness). 

Nev.— State  v.  Clark,  86  Nev.  472, 
185  P  1083. 

Tex. — Link  v.  State,  73  Tex.  Cr.  82, 
164  SW  987  (directing  counsel  to 
let  the  witness  answer  the  question 
before   "butting  in"   on  him). 

[a]  A*  a  rsasoB  for  tUa  ylsw  It 
was  said  that  misconduct  on  the  part 
of  the  court  Instead  of  prejudicing 
the  Jury  against  defendant  could  rea- 
sonably have  the  opposite  effect.  Peo. 
V.  Cranley,  23  Cal.  A.  340,  138  P  123. 

rb]  Bemarka  oompllmsatlBg  th* 
wossimting  attorney  and  crltioialBr 
asfeBOant's  attomsy  constitute  no 
ground  for  reversal.  SUte  v.  Sharp, 
233    Mo.    269.   136    SW   488. 

SB.  Bazley  v.  State,  72  Fla.  228,  72 
S   667. 

66.  Peo.  V.  Proellch,  110  App.  Div. 
873,  96  NTS  488  [aft  185  N.  T.  615 
mem,  78  NE  1108  memj;  Pilgrim  v. 
State,    (Tex.   Cr.)    138    SW   128. 

67.  Brldger  v.  SUte,  122  Ark.  391, 
188  SW   962. 

68.  Williams  v.  State,  67  Tex.  Cr. 
287.   148   SW  763. 

69.  Barnes   v.    Terr.,    19   Okl.    873, 

"n.'^^mckm'^ik^'Uc^.  17. 

38   8   909. 


296     [17  C.  J.] 


CRIMINAL  LAW 


[§  3637 


marks  addressed  to  a  witness  whose  testimony  was 
not  fayorable  to  defendant  ;^^  remarks  reflecting 
on  the  testimony  of  an  expert  witness,  where  there 
is  no  evidence  rendering  his  testimony  applicable 
to  the  issue;"  a  statement  that  a  witness  had 
skipped  out  for  the  purpose  of  keeping  away  from 
the  court  ;^'  an  examination  of  witnesses  by  the 
trial  court  ;^*  stating  what  a  witness  testified  to, 
where  his  testimony  was  also  read  by  the  reporter 
in  the  jury's  presence;^'  a  repetition  by  the  trial 
judge  of  a  remark  by  the  prosecutii^  attorney  that 
he  would  not  ask  the  jury  to  convict  upon  the  sole 
and  unsupported  testimony  of  an  accomplice;'*  the 
use  of  an  inapt  word  in  sustaining  objection  to  & 
question ;'''  improper  remarks  made  in  sustaining  an 
objection  to  immaterial  evidence;'^  a  remark  that 
certain  testimony  is  material  and  that  counsel  should 
not  be  80  quick  about  taking  exceptions;^"  a  state- 
ment, in  sustaining  an  objection  to  defendant  be- 
ing asked  whether •>  he  had  ever  been  sent  to  the 
penitentiary,  that  the  district  attorney  might  go 
into '  the  matter  but  would  do  so  at  his  peril  ;^'' 
admonishing  the  jury  at  the  beginning  of  the  trial 
tiiat  the  rule  in  criminal  cases  is  to  prevent  the  jury 
from  separating  after  they  are  sworn  ;*^  admonish- 
ing the  jury  that  the  witness  must  "just  testify" 
and  eonmie  herself  to  answering  questions,  after  the 
prosecuting  witness,  while  on  the  stand,  had  re- 
ferred to  accused  by  using  an  epithet;^'  calling 
counsel  for  the  state  to  the  bench  and  suggesting 
the  introduction  of  proof  of  the  value  of  things 
stolen;*'  informing  the  jury  of  what  transpired^ 
during  their  absence  caused  by  an  order  retiring 
them  pending  an  argument  of  counsel  on  t|ie  ques- 
tion of  the  admissibility  of  certain  evidence;**  the 
reading  to  the  jury  of  a  statute  which  had  nothing 


to  do  with  the  case,  there  being  no  way  by  which 
the  jury  could  have  been  thereby  misled;**' remturks 
to  the  bailiff  as  to  what  to  do  with  the  jurors  to 
keep  them  free^  from  interference  and  making 
threats  to  clear  the  room;*'  asking  the  jury  how 
they  stand,  when  nothing  is  said  by  way  of  intima- 
tion or  expression  of  opinion  on  the  facts  or  to 
induce  the  jury  to  reach  a  verdict;*'  communicating 
privately  with  one  of  the  jurors  while  they  were 
deliberating  on  their  verdict;**  a  statement  to  the 
jury  on  passing  the  jury  room  that  he  was  going 
home  and  that  if  they  agreed  they  could  send  for 
him;**  sending  the  jury  back  to  make  the  verdict 
more  definite,  where,  as  originally  rendered,  it  was 
sufficiently  certain  to  fix  the  identity  of  the  party 
convicted  ;•"  suggestions  after  rendition  of  verdict 
that  'if  the  jurors  gave  counsel  any  information 
as  to  improper  conduct  on  the  part  of  other  jurors 
they  must  be  sure  that  what  they  said  was  abso- 
lutely true;*^  or  brief  absences  of  the  judge  from 
the  court  room  during  the  trial.**  Further  it  has 
been  held  that  while  expressions  of  the  judge,  al- 
though hEirmlesB  in  themselves,  may  be  made  with 
such  emphasis  as  to  be  highly  prejudicial  to  one 
of  the  parties,  an  appellate  court  can  give  no  re- 
lief;** and  the  rule  has  been  applied  where  the  con- 
viction ■^fras  fully  supported  by  the  evidence,**  or 
where  the  evidence  is  practically  concllusive  of 
g^uilt;**  where  defendant's  own  testimony  showed 
his  guilt;**  where  the  remarks  <were  made  in  the 
absence  of  the  jury,"  or  were  not  loud  enough  for 
the  jury  to  hear;"*  where  the  court  withdrew  the 
objectionable  remarks  and  instructed  the  jury  not 
to  consider  them;"  or  where  the  jury  were  told 
that  they  were  to  be  governed  by  their  own  recol- 
lection of  the  evidence  and  not  by  what  the  judge 


71.  Ehrlick  V.  Com..  112  SW  565, 
33  KyL,  979. 

79.  Haddix  v.  State,  78  Nebr.  869, 
107  NW  781. 

75.  Ek^hoIs  V.  State,  75  Tex.  Cr. 
369,   170  SW  786. 

74.  Cal. — Peo.  v.  Hunt,  26  Cal.  A. 
614.  147  P  476. 

Oa. — ^Richardson  v.  State,  7  Oa.  A. 
627,  67^SE  682. 

111.— teo.  v.  Mars,   186   111.  A.  482. 

Ky. — Dean  v.  Coin.,  78  SW  1112,  25 
KyL  1876.  ^ 

Tex.— Cullla  V.  State,  (Cr.)  187  SW 
210;  Mitchell  v.  State,  66  Tex.  Cr. 
545,  144  SW  1006;  Drake  v.  State,  66 
Tex.  Cr.  282.  143  SW  1167. 

76.  State  V.  Carey,  34  Nev.  809, 
122  P  868.  •  ,     ^ 

76.  State  V.  Neville,  157  N.  C. 
691,   72   SB   798.  _ 

77.  Blackwell  v.  State,  69  Fla.  453, 
68    S    479.  _         ,     .„ 

78.  Madden  v.  State,  (Tenn.)  67 
SW  74;  McGee  v.  State,  37  Tex.  Cr. 
668,  40  SW  967  (a  statement  made  In 
overruling  an  objection  to  evidence 
that  It  was  not  very  material  but 
may  go  to  the  Jury  where  the  testi- 
mony was  In  fact  Immaterial). 

79.  Peo.  V.  Burkhart,  165  Mich. 
240.   130  NW  697. 

ao.  Clemmons  v.  State,  ^9  Tex. 
Cr.   279,  45  SW  911,  73  AmSR  923. 

SI.  State  v.  Felrce,  (Iowa)  159 
NW  1050. 

83.  Benson  v.  State,  112  Ark.  442, 
166   SW   649.  „  ,^     ^ 

83.  State  v.  Hawthorn,  184  La. 
979,  64  S  873. 

84.  State  v.  Wright,  41  La.  Ann. 
605,   6  S   137. 

?6.    Peo.    V.    Creeks,    170    Cal.    368, 
P  «21.  ^    „„ 

86.  State  v.  Pelrce,  (Iowa)  159 
NW  1050.  ^_  „       ^     ^^, 

87.  Plahlve  v.  State,  10  Ga.  A.  401, 
73   SE  536.  ^    „,„    ,. 

88.  Doyle  v.  U.  S.,  10  Fed.  269,  11 


Biss.   100. 

89.  Cartwrlght  v.  State,  12  Lea 
(Tenn.)    620. 

90l  State  v.  Goodson,  116  La.  S88, 
40  S  771. 

91.  Mayhew  v.  State,  69  Tex.  C!r. 
187,  155   SW  191. 

93.  Ala. — Thomas  v.  State,  150 
Ala.  31; '43  S  371  (for  a  period  long 
enough  to  enable  him  to  walk  a  dla- 
tance  of  slzty-elght  feet  from  the 
court  room  to  his  chamber  In  order 
to  procure  a  book,  which  was  not  ob- 
jected to  by  accused  at  the  trial). 

111.— Qulgg  V.  Peo.,  211  111.  17.  71 
NE  886. 

Ky.— May  v.  Com.,  153  Ky.  141.  154 
SW  1074  (holding  that  In  a  homicide 
case,  where  the  court  Improperly  left 
the  bench  during  the  prosecutor's  ar- 
gument, requesting  ^  member  of  the 
bar  to  sit  In  his  place,  the  error 
Is  harmless,  where,  upon  objection 
by  accused's  counsel  to  the  prosecu- 
tor'.s  argument,  the  prosecutor 
stopped  his  argument  and  waited  un- 
til the  Judge  returned,  who  then 
ruled  upon  It). 

Mich. — Peo.  V.  Kimbrough,  198 
Mich.   330,   159  NW  538. 

N.  M. — Terr.  v.  West,  14  N.  M.  546, 
99  P  343  (where,  while  counsel  for  ac- 
cused was  engaged  In  consultation, 
the  presiding  Judge  left  the  court 
room,  stating  that  the  court  would  be 
absent  for  a  few  minutes,  and  counsel 
proceeded  to  propound  a  question, 
when  the  sheriff  stated  that  the  court 
was  absent:  then  all  proceedings 
ceased  until  the  return  of  the  Judge, 
and  no  objection  was  made  on  his  re- 
turn, and  It  was  held  that  accused 
was  not  prejudiced  by  any  proceed- 
ings had  during  the  absence  of  the 
Judge). 

Oh. — Tlngue  v.  State,  90  Oh.  St. 
368,   108   NE  222,  Ann(7asl916C   1156. 

Tex. — Hughes  v.  State,  67  Tex.  (3r. 
333,  149  SW  173,  178  [cit  Cyc] ;  White 


V.  State,  61  Tex.  Cr.  498,  135  SW  562. 

93.  State  V.  Drlggers,  84  S.  C.  526. 
66  SE  1042,  137  AmSR  855,  19  AnnC!as 
1166. 

9*.  Tuttle  V.  State,  83  Ark  379, 
104  SW  135;  Miller  v.  State,  18  Ga. 
A.  440,  79  SE  232;  Peo.  v.  Froehlich, 
185  N.  T.  615,  78  NB  1108  [aff  110 
App.    Dlv.    878,    96    NTS    488]. 

96.  Murray  v.  State,  (Arl«.)  165 
P  315;  Featherstone  v.  Peo.,  194  111. 
325,  62  NE  684;  Hayes  v.  State,  35 
Oh.  Cir.  Ct.  57  [aff  83  Oh.  St.  490,  94 
NE    1107]. 

96.  Rodriquez  v.  Terr.,  14  Aril 
166,    125    P   878. 

97.  Noble  v.  U.  S.,  190  Fed.  538. 
Ill  (X:a   370. 

98.  Ferrell  v.  State,  68  Tex.  (Jr. 
487     142    SW   901. 

99.  Cal. — Peo.  v.  Terramorse,  80 
(3al.  A.  267,  157  P  1134;  Peo.  v.  ^r- 
ner,  28  Cal.  A.  766,  154  P  84;  Peo.  v. 
Valenzuela.  26  Cal.  A.  418,  147  P  97; 
Peo.  V.  Overacker,  15  C^l.  A.  620.  116 
P  766. 

Iowa. — State  v.  Pelser,  163  NW 
600. 

Kan. — State  v.  Hobbs,  62  Kan.  612, 
64  P  78  (holding  that  where  some  of 
the  remarks  of  the  trial  Judge  to 
the  Jury  are  objectionable  and  might 
be  treated  as  oral  instructions,  still, 
when  the  Judge,  after  making  such 
remarks,  informs  the  Jury  that  he 
does  not  desire  or  design  to  give 
them  any  additional  instructions,  and 
that  they  must  fememBer  that  the 
written  instructions  are  their  sole 
guide,  the  supreme  court,  from  the 
mere  fact  that  such  oral  statements 
were  made  by  the  trial  Judge,  will  not 
infer  that  error  prejudicial  to  the 
rights  of  defendant  was  thereby 
committed). 

N.  T, — Peo.  V.  Koerner,  191  N.  T. 
528,  84  NE  1117  [aft  117  App.  Dlv. 
40.  102  NTS  93]. 

Or.— State  v.  McDaniel.  39  Or.  161, 


For  l*t«r  o»a*s,  asrelopmrnits  and  obaafMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  3637-3638] 


CBIMINAL  LAW 


[17C.J.1     297 


had  stated  to  be  his  recollection  of  it.^ 

Fnjudicial  error.*  Where  the  conduct  or  renuu^s 
of  the  trial  judge  do  not  permit  a  fair  trial  for 
defendant,  the  judgment  must  be  reversed.'  The 
rule  has  been  applied  where  the  triaf  judge's  exam- 
ination of  witnesses  amounts  to  an  invasion  of  de- 
fendant's rights,*  or  where  he  expresses  his  opinion 
as  to  defendant's  guilt,'  asks  questions  in  such 
fonn  as  would  almost  certainly  lead  the  jury  to  be- 
lieve that  he  thought  defendant  guilty,'  assumes 
that  the  question  whether  the  ofiense  of  which 
defendant  was  tried  was  committed  had  been  eon- 
eluded  by  a  prior  conviction  of  a  eodefendant/  or 
conveys  by  questions  asked  of  the  state's  witness 
the  impression  that  the  court  believed  more  could 
be  proved  against  defendant  if  the  witness  could 
be  induced  to  make  the  disclosure;^  where  the  lan- 
guage of  the  court  is  calculated  to  discredit  de- 
fendant's witnesses,'  especially  where  the  evidence 
of  defendant's  guilt  is  slight;^*  where  the  language 
of  the  court  is  calculated  to  convey  the  impression 


«5  P  520. 

Tex. — Word  v.  State,  78  Tex.  Cr. 
40,  179  8W  1176;  Pilsrlm  v.  State, 
(Cr.)  128  SW  128;  Morrow  v.  State, 
5«  Tex.  Cr.   519,   120  SW  .491. 

L  State  T.  Golden,  113  Ia.  791,  S7 
6  757;  Com.  v.  WashlnKton.  202  Pa. 
148,    61    A    769. 

S.  in  eivU  «•■••  see  Appeal  and 
Krror  |  2938. 

3,  Ga.— Phillips  V.  State,  18  Qa.  A. 
109,  88  SB  905;  Gregga  v.  State.  17- 
6b.  a.  559.  87  SB  830;  Ball  v.  State,  9 
Ga.  A.    162,    70    SB    888. 

Ida.— SUte  v.  Clark.  27  Ida.  48, 
14t  P  1107. 

Ill— Peo.  T.  Lurie,  276  111.  630, 
lis  NB  130;  O'Shea  v.  Peo.,  218  lU. 
352.  75  tm  981. 

Kan. — State  v.  Hugbes,  88  Kan.  2S, 
i  P  381. 

Ky.— Smith  V.  Com.,  154  Ky.  613, 
157  SW  1089 

La.— state  v.  Ballou,  140  Iia.  1086, 
74  S  562;  State  v.  Iveraon,  136  La. 
982.  68  S  98. 

Hich— Peo.  v.  Clark,  166  Mich.  647, 
U9  NW  1094. 

Mias. — Golden  v.  State.  76  Hiss. 
130,  21  S  »71. 

N.  T.-^co.  v.  Becker,  210  N.  T, 
«4, 104  NE  396,  215  N.  T.  126,  109  NB 
127,  AnnCasl917A  600,  33  N.  T.  Cr. 
93;  Peo.  v.  Corey.  167  N:  T.  332,  61 
NE  1024;  Peo.  v.  Nellson,  22  Hun 
1. 

N,  C— State  v.  Cook,  162  N.  C.  686, 
77  SB  759. 

Okl.— Harrison  v.  SUte,  11  Okl. 
Cr.  14,  141  P  236;  Bond  v.  State,  9 
Okl.  Cr.  696,  129  P  666;  McSpaddcn  v. 
State.  8  Okl.  Cr.  489.  129  P  72. 

Or.— State  v.  Reed,  62  Or.  377,  97 
P  t27.  ( 

R.  L— State  T.  Papa,  82  R.  I.  463, 
80  A   12. 

Tenn.— Smithson  v.  State,  127  Tenn. 
357,  165   SW   133.  

Wash. — State  v.  Primmer,  69  Wash. 
400,  125  P  168. 

Wyo.— Parker  v.  State,  24  Wyo. 
491,  161  P  552. 

4,  O'Shea  v.  Peo.,  218  111.  362,  75 
NE  981  (In  which  it  was  said  that, 
where  the  trial  court  cross-examines 
witnesses,  he  must  be  careful  not  to 
give  the  jury  the  impression  that  he 
Is  biased  against  accused). 

5,  State  V.  Reed,  62  Or.  377,  97  P 
627. 

I.  Peo.  V.  liUrle,  276  ni.  630,  115 
XE  ISO. 

7.  Peo.  V.  Clark,  156  Mich.  647, 
119  NW  1094.  ,     „ 

8,  Nobles  V.  State,  13  Qa.  A.  71t), 
79  SE  861. 

t.  Peo.  V.  tiurle,  276  HI.  680,  116 
KE  130;  State  v.  Hughes,  33  Kan. 
23,  S  P  381:  Smith  v.  Com.,  154  Ky. 
MS,  167  SW  1089;  Sllvas  v.  State,  71 
Tex.  Cr.  218,  169  SW  223  (holding 
that,  where  the  court  asked  certain 
qoeations    of    defendant    as    to    the 


whereabouts  of  the  one  from  whom 
he  claimed  to  have  bought  stolen 
property,  which  indicated  a  disbelief 
of  his  testimony,  the  error  was  not 
cured  by  an  instruction  that  the 
questions  were  asked  for  the  court's 
Information  and  need  not  be  consid- 


ered by  the  Jury) 
-        -    I.  v.  Hli: 
56  NTS  282. 


10.     Peo. 


11.    Greggs  V.  State,  17  Ga.  A.  669, 

87  SB  830. 
la.     McSpadden    v.    State,    8    Okl. 

Cr.  489,  129  P  72. 

18.  Peo.  V.  Corey,  167  N.  T,  832, 
51   NB  1024. 

X4.  Smithson  ▼.  State,  127  Tenn. 
367,  155  SW  133  (in  which  It  was 
further  held  that  this  statement  was 
not  cured  by  subsequently  excluding 
the  argument  from  consideration). 

16.  Ball  V.  State,  9  Ga.  A.  162,  70 
SB  888  (holding  that  for  a  judge  in 
a  criminal  case  to  ask  the  Jurors 
"how  they  stand,"  and  where  In  re- 
sponse to  the  Inquiry  the  informa- 
tion is  given  that  the  Jurors  stand 
"eleven  to  one,"  to  state  that  "usual- 
ly, where  the  Jury  stands  eleven  to 
one,  the  one  Juror  comes  to  the 
eleven,"  is  error  which  requires  a 
grant  of  a  new  trial,  unless  the  ver- 
dict is  demanded  by  the  evidence). 

16.  State  V.  Clark.  27  Ida.  48.  146 
P  1107;  Golden  v.  State.  75  Miss.  130, 
21  S  971;  State  v.  Primmer,  69  Wash. 
400,    126    P    158. 

[a]  Effect  of  Ixurtmotloiui  to  dJa- 
regaxd^ — Subsequent  action  of  the 
court  in  Instructing  the  Jury  that 
they  are  not  to  be  influenced  in  any 
way  by  what  has  transpired  In  re- 
gard to  the  witness  does  not  render 
the  previous  action  of  the  court  In  re- 
gard to  his  arrest  harmless.  State 
V.  Clark.  27  Ida.  48,  148  P  1107. 

17.  State  V.  Primmer,  89  Wash. 
400,  125  P  168. 

18.  State  V.  Cook,  162  N.  C.  586, 
77   SB    759. 

19.  In  ci'vU  0MM»  see  Appeal  and 
Error  {  2938. 

30.  U.  S.— Stewart  v.  U.  8.,  211 
Fed.  41,  127  CCA  477;  Goodwin  v. 
U.  S.,  200  Fed.  121.  118  CCA  296. 

Ala. — Llde  v.  State,  133  Ala.  43,  31 
S   963. 

Ariz. — Leonard  v.  State,  17  Aria. 
293,  151  P  947;  Cutler  v.  State,  16 
Ariz.   343.   138  P  1648. 

Ark. — Johnson  v.  State,  195  SW 
1065;  Morris  v.  State,  103  Ark.  852, 
147  SW  74;  Poe  v.  State.  95  Ark.  172, 
129  SW  292;  James  v.  State,  94  Ark. 
514.  '127  SW  733;  Sellers  v.  State, 
93  Ark.  313,  124  SW  770;  Derrick  v. 
State,  92  Ark.  237,  122  SW  508;  Kin- 
slow  V.  State,  85  Ark.  514,  109  SW 
524;  Crofton  v.  State,  84  Ark.  623,  106 
SW  671;  Byrd  v.. State.  76  Ark.  286.  88 
SW  974;  Maxey  v.  State.  76  Ark.  276, 

88  SW  1009;  Reese  v.  State,  76  Ark. 
39,   88   SW   841;  Hooker  v.   State,   75 


to  the  jury  that  the  defense  is  unreasonable;^^ 
where  defendant's  counsel  is  unfairly  treated  in  his 
conduct  of  the  defense  and  fined  ;^'  where  the  judge 
states  his  recollection  as  to  a  material  fact  in  re- 
spect to  which  he  is  mistaken ;'°  where  he  states 
that  in  his  opinion  argument  of  counsel  that  the 
proof  showed  that  accused  was  afraid  to  testify 
on  the  former  trial  was  legitimate;^*  where  be 
makes  statements  to  the  jury  on  disag^reement  which 
it  is  probable  coerced  them  into  agreeing  on  a  vee- 
dict  against  defendant;"  or  where  he  commits  a 
witness  for  the  offense  of  perjury  in  the  presence 
of  the  jury;^'  since  this  amounts  to  a  comment  ob 
the  facts.^'  And  it  has  been  held  that  the  preju- 
dicial effect  of  an  expression  of  opinion  on  the 
facts  by  the  court  is  not  cured  by  a  statement  that 
it  has  no  right,  nor  has  it  the  inclination,  to  ex- 
'press  an  opinion  on  the  case.'^ 

[$  3638]  (6)  Bemarks,  Argument,  and  Con- 
duct of  Oounsel" — (a)  In  General.  Ordinarily  a 
cause  will  not  be  reversed  for  improper  remarks," 

Ark.  67,  86  SW  846;  Whit  v.  State.  74 
Ark.   489,   86   SW    284.  , 

Cal. — Peo.  V.  Romero,  143  CM.  468, 
77  P  163;  Peo.  v.  Rodley,  131  Cal. 
240,  63  P  361;  Peo.  v.  Bene,  130  C^al. 
159,  62  P  404;  Peo.  v. . Patterson,  124 
Cal.  102,  66  P  882;  Peo.  v.  Phelan,  123 
Cal.  561,  56  P  424;  Peo.  v.  Cherry,  80 
Cal.  A.  285,  158  P  836:  Peo.  v.  Scott. 
24  Cal.  A.  440,  141  P  945;  Peo.  v. 
Smith,  23  Cal.  A.  382,  138  P  107;  Peo. 
V.  Wing,  23  Cal.  A.  68,  137  P  48;  Peo. 
V.  Davenport,  17  Cal.  A.,  667,  130  P 
451;  Peo.  v.  Kerr.  15  Cal.  A.  878,  114 
P  684;  Peo.  v.  Ruef.  14  Cal.  A.  676, 
114  P  48,  64:  Peo.  v.  Swaile,  12  <3al. 
A.  192,  107  P  134:  Peo.  v.  Wright, 
4  Cal.  A.  704,  89  P  364;  Peo.  v.  Davi& 
1  C:al.  A.  8,  81  P  716,  88  P  1101.  147 
Cal.   346,   81   P  718. 

111.— Peo.  v.  Murphy,  276  IlL  804, 
14  NB  609;  Peo.  v.  Scott,  261  111.  186, 
103  NB  617;  Peo.  v.  Smith,  147  111. 
A.  146. 

Iowa. — State  v.  Trusty,  122  Iowa 
82,  97  NW  989;  State  v.  Ryan,  118 
Iowa  636.  85  NW  812;  State  v.  Potts, 
83  Iowa  317,  49  NW  845. 

Ky. — Allen  v.  Com.,  176  Ky.  478, 
196  SW  160;  Wright  v.  Com.,  166 
Ky.  750,  160  SW  476;  Oldham  v.  Com., 
136  Ky.  789,  126  SW  242;  Mullins  v. 
Com.,  79  aw  268,  25  KyL  2044;  Miller 
V.  Com.,  117  Ky.  80,  77  SW  682,  7S 
SW  250.  25  KyL  1236,  1931;  Tonti  v. 
Com..  66  SW  383,  23  KyL  1868;  Strut- 
ton  V.  Com.,  62  SW  875,  23  KyL  307. 

La. — State  v.  Murray,  139  Lia.  280. 
71  S  610;  State  v.  Duvall,  135  La. 
710.  66  S  904,  LRA1916B  1264;  State 
v..  Campbell,   134    La.    828,   64  S   766; 


11,  37  App.  Div.  827, 


State  V.  Robertson,  133  La.  806,  63  8 
363;  State  v.  Allen,  133  La.  663,  68 
S  172;  State  v.  Drummond.  132  tA. 
749,  61  S  778;  State  v.  Cloud,  130 
La.  955,  58  S  827,  AnnC:a8l913D  1192: 
State  v.  Accardo,  129  La.  666,  66  8 
631;  State  v.  Benjamin,  127  La  616. 
53  8  847;  SUte  v.  Johnson,  127  La. 
458,  68  8  702-  State  v.  Brown,  128 
La.  12,  62  8  176;  State  v.  Hamlltoa, 
124  La.  132,  49  S  1004,  18  AnnCas 
981;  State  v.  Hogan,  117  La.  863.  ii 
S  352;  State  v.  Halllday,  111  La. 
47,  85  S  880;  State  v.  Briscoe,  30  La. 
Ann.   433. 

Md.— Freud  v.  State,  129  Md.  636. 
99   A    934. 

Mich. — Peo.  V.  Davis,  171  Mich. 
241,  137  NW  61;  Peo.  v.  Burkhart, 
165  Mich.  240,  130  NW  597;  Peo.  v. 
Green.  155  Mich.  524,  119  NW  1987. 
21  LRANS  216;  Peo.  ▼.  Luders,  12S 
Mich.  440,  85  NW  1081. 

Miss. — Jacobs  v.  State,  lOS  Miss. 
622,    60   S    723. 

Mo. — State  v.  Johnson,  192  SW  441; 
State  V.  Lament,  180  SW  861;  State 
V.  Wana,  245  Mo.  558,  150  SW  1066; 
State  V.  Harvey.  214  Mo.  403,  114 
SW  19;  State  v.  Brown,  181  Mo.  192- 
79  SW  1111;  State  v.  Boyd,  178  Mo,. 
2,  76  SW  979. 
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for  improper  argnment,*^  or  for  misconduct"  of 
eoanael,  unless  it.  appears  that  the  acts  complained 
of  influenced  the  jury  in  arriying  at  a  verdict  and 


resulted  in  substantial  prejudice  to  defendant.** 
This  principle  has  been  applied  under  the  follow- 
ing circumstances:     Where   defendant's  guilt  was 


M*nt. — state  v.  Papp,  51  Mont.  406, 
153  P  279;  State  v.  Roberts,  44  Mont. 
243,  119  P  E««. 

Nebr.— Ossenkop  v.  State,  8C  Nebr. 
639,  126  NW  72. 

NBT. — State  V.  Wllltams,  28  Nov. 
tee.  82  P  353. 

S.  C— State  V.  Neville,  167  N.  C. 
691.  72   BE  798. 

Oh. — Straub  v.  SUte,  27  Ob.  Clr. 
Gt  50. 

Okl.— Borah  v.  State,  (Cr.)  160  P 
3f :  Morgan  v.  State.  9  Okl.  Cr.  22,  ISO 
P  622;  Williams  v.  SUte.  4  Okl.  Cr. 
623,  114  P  1114;  Thacker  v.  State. 
3  Okl.  Cr!  486,  106  P  986:  Reed  T. 
State,    2  Okl.   Cr.   689,    103   P   1042. 

Or. — State    v.    Fender,    72    Or.    94, 

142  P  616:  State  t.  Morse,  86  Or. 
462,    67    P    681. 

Pa. — Com.  V.  Henderson,  242  Pa. 
3T2,    89    A    667. 

8.  D.— State  V.  WlUiams,  11  B.  D. 
64.    76   NW   816. 

Tex. — Bennett  v.  State,  78  Tex. 
Cr.  231,  181  SW  197;  Hicks  v.  State. 
76  Tex.  Cr.  461,  171  SW  766;  Echols 
V.  State,  76  Tex.  Cr.  369,  170  SW 
786;  MlUner  v.  State,  75  Tex.  Cr.  22, 
169  SW  899-  Hearne  v.  State,  73  Tex. 
Cr.  390,  166  SW  696;  McGowen  v. 
SUte,  78  Tex.  Cr.  112.  164  SW  999; 
RoberU  V.  State,  67  Tex.  Cr.  680, 
160  SW  627:  WiUlama  v.  State,  67 
Tex.  Cr.  287,  148  SW  763;  Carver 
▼.  SUte,  67  Tex.  Cr.  116,  148  SW  746; 
Williams    V.    SUte,    66    Tex.    Cr.    82, 

143  SW  634;  Trinkle  v.  State,  59 
Tex.  Cr.  867,  127  SW  1060;  Boswell 
V.  SUte,  59  Tex.  Cr.  161,  127  SW 
S20;  Johnson  v.  SUte,  59  Tex.  Cr.  11, 
127  SW  B59;  Davis  v.  SUte,  67  Tex. 
Cr.  646.  124  SW  104;  Mitchell  v. 
SUte.  61  Tex.  Cr.  71,  100  SW  930; 
Hawkins  v.  SUte,  (Cr.)  71  SW  766: 
Driver  v.  SUte,  (Cr.)  66  SW  628; 
Mathews  v.  SUte,  41  Tex.  Cr.  98, 
61  SW  916:  Alexander  v.  SUte,  40 
Tex.  Cr.  396,  49  SW  229,  60  SW 
716;  Fester  t.  SUte,  (Cr.)  46  SW 
803. 

UUh. — SUU  V.  Mewhlnney,  43 
Utah  136,  134  P  632,  L.RA1916D  690, 
AnnC:aal916C  687. 

Wash. — SUte  v.  Mallahan,  66  Wash. 
21,  118  P  898;  SUte  v.  Boone,  65 
Wash.  831,  118  P  46. 
.  Wis. — Stoddard  t.  SUte,  182  Wis. 
620,  112  NW  468,  13  AnnCas  1211; 
Hayes  v.  SUte,  112  Wis.  304.  87  NW 
1076:  Hoffman  v.  SUte,  97  Wis.  671, 
73   NV7  si 

Wyo. — CJiirran  v.  SUte,  12  Wyo. 
(68,   76   P  677. 

ai.  U.  8.— Sparks  v.  U.  S..  141 
Fed.  777.  164  CCA  479. 

Ala.— tide  v.  SUte.  183  Ala.  41, 
81    S    963:    Harvey    v.    SUte,    73   8 

too. 

Ark.— Morris  v.  SUte,  108  Ark. 
362,  147  SW  74;  Cravens  ▼.  SUte. 
•6    Ark.    321,    128    SW    1087. 

Cal. — Peo.  v.  Babcock,  160  CaX.  637, 
117  P  549;  Peo.  v.  Wamei])  147  Cal. 
S46,  82  P  196:  Peo.  v.  Kirk.  82  CtA. 
A.  617,  163  P  696;  Peo.  v.  Martined 
tl  Cal.  A.  418.  160  P  868;  Peo.  v. 
Matson.  30  Cal.  A.  288,  168  P  336: 
Peo.  V.  Cornell,  29  Cal.  A.  430,  166 
P  1026;  Peo.  v.  Sue  Chung  Kee,  26 
Cal.  A.  732.  148  P  529. 

Ck>lo. — Quirtn  V.  Peo.,  60  Colo.  217, 
162  P  148;  Wechter  v.  Peo..  68  Colo. 
89,    124    P    183. 

D.  C. — ^Lomax  v.  TJ.  S.,  37  App. 
414;  Fields  v.  U.  a,  27  App.  433  [oer- 
Uorari  den  206  V.  a.  292,  27  SCt 
(43,    61    L.    ed.    807]. 

Oa. — Morman  v.  SUte,  133  Ga.  76, 
«|  8E  146:  Silver  v.  SUte,  13  Oa.  A. 
722.  79  SB  919. 

III.— Peo.  V.  Oawford,  278  III.  184, 
116  NE  901;  Peo.  v.  McC^nn,  847  HI. 
180,  98  NE  100,  20  AnnCias  496. 

Ind. — Schondel  v.  State,  174  Ind. 
784,  98  NB  67:  White  v.  SUte,  87 
Ind.  A.   96,   76  NE  564. 


Ind.   T.— Watklns  v.   U.   S..   1   Ind. 
T.    364,    41    SW    1044. 
Iowa. — SUte  v.  Perry,  166  Iowa  216, 

145  NW  56;  SUte  v.  Leek.  130  NW 
1062;  SUte  V.  Junkins,  147  Iowa  688, 

126  NW  689;  State  v.  Rohn,  140 
Iowa  640,  119  NW  88;  SUte  v.  Busse, 

127  Iowa  318,  100  NW  636;  SUte  v. 
Thomas,  109  NW  900. 

Kin. — SUte  v.  Brlggs,   94  Kan.   92, 

146  P  866:  SUte  v.  Hlnkley,  81  Kan. 
838,    106    P   1088. 

Ky.— May  v.  Com.,  153  Ky.  141, 
154  SW  1074;  Truax  v.  Com.,  149 
Ky.  699,  149  SW  1033;  Porter  v. 
Ctom.,  146  Ky.  648,  140  SW  643; 
Lee  v.  Com.,  142  Ky.  742,  135  SW 
316:  Havens  v.  Com.,  82  SW  369,  26 
KyL  706;  Arnold  v.  Com.,  66  SW 
894.  21  KyL  1566. 

La. — SUto  V.  Johnson,  119  La.  ISO, 

48  S    981 

Md. — Toomer  v.  SUte,  112  Md.  285, 
76   A   118. 

Mich. — ^Peo.  V.  Sharp.  168  Mich.  79, 
127  NW  768. 

Mo. — SUte  v.  McKlnney,  264  Mo. 
688,  163  SW  822:  SUte  v.  Rasco,  239 
Mo.  E35,  144  SW  449;  SUte  v.  Pol- 
lard, 156  Mo.  A.  819,  136  SW  735. 

Okl. — Allen  V.  SUte,  164  P  1002; 
Williams  V.  SUte.  4  Okl.  Cr.  623. 
114  P  1114. 

Or. — SUte  V.  Blodgett.  60  Or.  829, 
92    P   820 

S.  D.-^Ute  V.  Quffey,  168  NW 
679. 

Tex.— WllUama  v.  SUte,  (Cr.)  19B 
SW  860;  Marshall  v.  SUte,  78  Tex. 
Cr.  451,  182  SW  1106;  Farris  v. 
State,  74  Tex.  Cr.  60,  170  SW  810; 
Davis  V.  SUte,  (Cr.)  164  SW  550; 
Clayton  v.  State,  67  Tex.  Cr.  311,  149 
SW  119;  Hlnton  v.  BUte^.  66  Tex. 
Cr.  408,  144  SW  617;  Conger  v. 
State.  63  Tex.  Cr.  312,  14Q  SW  1112; 
Hlckey  v.  SUte,  62  Tex.  Cr.  668, 
138  SW  1051;  Hall  v,  SUte,  58 
Tex.  Cr.  512,  126  SW  678;  Edwards 
v.  SUte,  58  Tex.  Cr.  342,  125  SW 
894;  Jones  v.  State,  58  Tex.  Cr.  313, 
126  SW  914;  Chancey  v.  State,  58 
Tex.  Cr.  54,  124  SW  426;  Qraham 
V.  SUte,  57  Tex.  Cr.  104,  123  SW 
691;  Henderson  v.  SUte,  50  Tex.  Cr. 
604.  101  SW  208;  Newcomb  v.  SUte, 

49  Tex.  Ch:.  550,  95  SW  1048;  Choran 
V.  State.  49  Tex.  Cr.  801.  92  SW 
422;  Taney  v.  State,  48  Tex.  Cr. 
166,  87  SW  693;  Tardy  v.  SUte,  46 
Tex.  Cr.  214,  78  SW  1076;  Jones  v. 
State,   (Cr.)   46  SW  933. 

Utah.— State  v.  Cluff,  48  Utah  102, 
158  P  701;  State  v.  Inlow,  44  Utah 
486,  141  P  630,  AnnCa8l917A  741. 

Wash. — SUte  v.  Cohen,  72  Wash. 
109.  129  P  891;  State  v.  Fepoon,  62 
Wash.  635,  114  P  449. 

Wis.— Vo»el  V.  SUte,  188  Wis.  316, 
119  NW  190. 

89.  U.  B.— Myers  v.  U.  S.,  223  Fed. 
919,  139  CCA  899;  Bail  v.  U.  S.,  147 
Fed.  32,  78  CCA  126;  Dimmick  v. 
U.  S.,  136  Fed.  257.  70  (X!A  141. 

(3al. — Peo.  V.  Coutcure,  171  Cal.  43, 
161  P  659;  Peo.  v.  Barbera,  29  Cal. 
A.  604,  157  P  632;  Peo.  v.  Farrlsb,  25 
Cal.  A.  314,  143  P  546;  Peo.  v.  Tee 
Turn,  24  Oil.  A.  470,  141  P  968:  Peo. 
V.  Ho  Kim  Tou,  24  Cal.  A.  461,  141 
P  960;  Peo.  v.  Maruyama,  19  Cal.  A. 
290,    125    P    924. 

Colo. — HiUen  v.  Peo..  69  Colo.  280, 
149  P  250;  Henwood  v.  Peo.,  57  Colo. 
544,  143  P  373,  AnnCa8l916A  1111: 
Mitsunaga  v.  Peo.,  64  Colo.  102,  189 
P  241. 

D.  C. — ^Woodward  V.  U.  S.,  38  App. 
823. 

Ida.— SUte  ▼.  Rice,  7  Ida..  768, 
66   P   87. 

111.— Schroeder  ▼.  Peo.,  196  HI. 
211.  63  NE  678. 

Iowa. — State  v.  Haurh,  168  Iowa 
639,  137  NW  917;  S|Ute  v.  Qulllver. 
142  NW  948:  State  vT  Hayward.  158 
Iowa  265,  188  NW  667;  SUte  v.  Leek, 


180  NW  1062. 

Ky. — Farris  v.   Ctem.,  14  Bush  862. 

Mo. — State  v.  Jones,  177  SW  366. 

Okl.— Davie  v.  State,  7  Okl.  Cr. 
322,   123   P   560. 

S.  D.— SUte  V.  Uren,  162  NW  746. 

Tenn. — HuKhea  v.  SUte,  126  Tenn. 
40,   148   SW  543,  AnnC!a8l913iy  1262. 

Tex. — Williams  v.  SUte,  75  Tex.  Cr. 
66,  170  SW  708;  Lewis  v.  SUte^  (O.) 
136  SW  1137. 

Wis.— Hoffman  v.  SUte,  97  Wla. 
571,  78  NW  61. 

S3.  See  cases  supra  notes  20-22; 
infra  this  note,  and  notes  24-47. 

[a]  These  cols*  have  bsaa  applied 
to  the  followlnK  remarks  ancf  con- 
duct: (1)  Adverse  criticism  of  wit- 
nesses whose  testimony  was  favor- 
able to  the  sUte.  Thompson  v.  SUte. 
72  Tex.  Cr.  659,  163  SW  973.  (2) 
Argument,  based  on  inferences  drawn 
from  testimony  admissible  for  only  a 
restricted  purpose,  where  there  was 
abundant  other  evidence  to  support 
the  inferences.  McCue  v.  SUte,  75 
Tex.  Cr.  137.  170  SW  280.  (3)  Ar- 
gument in  the  opening  statement  of 
facts,  which  would,  if  made  during 
argument,  have  been  Justifled  by  the 
evidence.  State  v.  Fepoon,  62  wash. 
636,  114  P  449.  (4)  Argument  in  a 
rape  case  that  women  usually  lie 
about  having  had  intercourse.  Wood 
V.  SUte,  (Tex.  Cr.)  189  SW  474.  (5) 
Argument  that  the  death  penalty 
ought  to  be  inflicted,  because  In  the 
event  of  life  imprisonment  accused 
might  be  pardoned  or  paroled.  SUte 
V.  Junkins,  147  Iowa  688,  126  NW 
689.  (6)  Asking  in  the  presence  of 
the  Jury  for  a  warrant  for  the  arrest 
of  defendant's  witness  whose  testi- 
mony was  of  little  imporUnce.  Peo. 
V.  Duncan,  261  111.  339,  108  NE  1043. 
(7)  Assumption  in  argument  that  de- 
fendant committed  a  homicide  where 
the  only  defense  was  Insanity.  SUte 
V.  Olsen,  88  Kan.  136.  127  P  626.  (S) 
Calling  defendant  a  "vile  character'' 
and  a  "whoremonger,"  where  the  evi- 
dence strongly  tended  to  prove  tliat 
defendant  was  guilty  of  conduct  Jus- 
tifying the  statement.  Leonard  v. 
State,  106  Ark.  449.  153  SW  690. 
(9)  Characterising  defendant  as  a 
"crook."  State  v.  Baker,'  262  Mo. 
689,  172  SW  360.  (10)  Characterls- 
ing  defendanU  as  vile  criminals. 
Freud  V.  State,  129  Md.  636,  99  A 
934.  (11)  Comparing  defendant  to  a 
wild  beast  in  search  of  prey.  Lea 
V.  Com.,  142  Ky.  742.  136  SW  315. 
(12)  Reading  from  medical  books  ex- 
tracts relating  to  the  properties  of  a 
drug  which  the  evidence  showed  did 
not  cause  the  homicide  in  question. 
Silver  V.  State,  IS  Qa  A.  722,  79  SB 
919.  (18)  Reading  the  headline  of  a 
newspaper  clipping  In  the  presence  of 
the  Jury,  where  the  clipping  went  no 
farther  than  did  the  record  proof  of 
the  fact  mentioned  In  it  properly  in- 
troduced in  evidence.  Ball  v.  U.  S.. 
147  Fed.  32,  78  CCA  126.  (14)  Ref- 
erence to  defendant's  failure  to  In- 
troduce immaterial  and  irrelevant  ev- 
idence. SUte  V.  Inlow,  44  UUh  485, 
141  P  680,  Ann(Si8l917A  741.  (16)  Ref- 
erence to  the  past  criminal  history  of 
the  county,  as  showing  that  too  many 
murderers  escape  punishment.  Peo. 
V.  McRoberts,  1  Cal.  A.  26,  81  P 
734.  (16)  Reference  to  the^ilt  of 
one  who  was  not  on  trial.  Tonti  v. 
Com.,  66  SW  383,  23  KyL  1868.  (17) 
Remarks  amounting  to  an  expression 
of  opinion.  Byrd  v.  SUte.  76  Ark. 
296,  88  SW  974  (an  expression  Of 
opinion  on  the  gravity  of  the  crime 
as  shown  by  the  evidence):  SUte  v. 
Drummond,  132  La.  749,  61  S  778. 
(18)  Remarks  by  counsel  that  the 
court  would  have  to  charge  that  It 
was  a  case  of  clrcumsUntlal  evi- 
dence, but  that,  as  a  matter  of  fact, 
it   was  not   such  a  case.     Davis  ▼. 


Vtor  latar  ••••■,  OsvalopnMtto  and 
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dearly  established  by  the  evidence;'^  where  the 
verdict  shows  that  the  improper  remarks  had  no 
effect;**  where  no  other  verdict  eould  have  been 
found**  under  any  reasonable  view  of  the  evi- 
dence;" where  the  court  would  have  been  justi- 
fied in  instructing  the  jury  that  upon  all  the  evi- 
dence, if  believed,  including  that  of  defendant  him- 
self, they  should  find  him  ^lilty;**  where  defendant 
was  acquitted  of  the  offauw  in  respect  of  which 
the  objectionable  remarks  were  made;**  or  where 
the  same  fact  that  the  witness  whose  character  was 
improperly  assailed  testified  to,  was  proved  by  the 


117  C.  J.]     ^99 

testimony  of  other  witnesses  whose  character  was 
not  impeached.*" 

Errots  corrected  by  action  taken  by  conxt.  It 
has  frequently  been  held  that,  although  the  aiga- 
ments  or  remarks  of  counsel  might  otherwise  prove 
prejudicial,  they  may  be  rendered  harmless  error 
by  instructions  to  the  jury  to  disregard  them,** 
It  has  also  been  held  that  error  is  cured  where^ 
notwithstanding  the  fact  that  counsel  persisted  in 
making  improper  remarks,  objections  tiiereto  were 
each  time  Bnstained,^*  or  where  the  court  reproves 


state.  <»  Tez.  Cr.  420,  164  SW  660. 
(19)  A  remark  by  the  district  attor- 
ney In  a  prosecution  for  rape  that 
there  should  be  speedy  trials  and 
prompt  convictions  or  mob  law  would 
result.  Valdei  v.  State,  71  Tex.  Cr. 
487.  160  SW  141.  (20)  Bemarks 
of  a  dlsparaKlner  character  about  de- 
fendant's counsel.  Peo.  v.  Patterson, 
124  CM.  102,  66  P  882;  Peo.  y.  Ama- 
dlo.  26  Cal.  A.  728,  146  P  161  (In 
which  It  was  said  that  pergonal  ref- 
erences by  the  district  attorney  to 
counsel  for  accused  are  not  prejudi- 
cial to  accused).  (21)  Statement 
of  belief  in  defendant's  guilt  Justi- 
fied by  the  evidence.  State  v.  KiUion, 
SB  Kan.  371.  148  P  643;  State  v. 
HlnUey,  81  Kan.  838,  10*  P  1088; 
Peo.  V.  Ponsford,  181  Mich.  S69,  148 
NW  236;  State  v.  Baker,  262  Mo.  689. 
172  SW  360.  (22)  Statement  of  be- 
lief in  defendant's  KUilt,  and  that 
counsel  would  not  declare  him  guilty 
if  such  was  not  the  fact.  Hawkins 
▼.  State,  (Tex.  Cr.)  71  SW  766.  (23) 
Statement  of  facts  which  were  with- 
in the  knowledge  of  the  Jurors.  State 
▼.  Lovnsbury,  (Iowa)  169  NW  998: 
State  ▼.  Robertson,  183  La.  806,  63 
8  S63.  (24)  Statement  of  recollec- 
tion of  witness'  testimony  on  an  im- 
material point  not  likely  to  afCect 
verdict.  Peo.  ▼.  Rpat,  117  Mich.  678, 
76  NW  91.  (26)  Statement  that  de- 
fendant's character  did  not  show  up 
well  from  proof  that  he  was  going 
around  with  a  weapon  concealed  on 
bis  person.  State  ▼.  Hamilton,  124 
La.  132,   49    S    1004,    18   AnnCas   881. 

(26)  Statement'  that  It  would  have 
been  a  good  thing  for  the  community 
if  defendant  had  been  lynched.  Pea 
T.  HcRoberts,  1  Cal.  A.  26,  81  P  734. 

(27)  Statement  that  the  court  could. 
If  it  deemed  Just,  set  aside  a  verdict 
ef  guilty  or  suspend  sentence  there- 
nnder.  State  v.  Oufley,  (8.  D.)  163 
NW  679.  (28)  Statements  that  the 
lav  should  be  enforced  to  protect  so- 
ciety, to  deter  oflFenders,  and  to  save 
taxpayers  the  costs  of  such  prosecu- 
tions. Calico  v.  Com.,  146  Ky.  641, 
140  SW  1036.  (29)  Statement  that 
men  sent  to  the  penitentiary  seldom 
serve  their  sentences.  Wechter  v. 
State,  63  C^lo.  89,  124  P  183.  (30) 
Telling  the  Jury  of  a  case  where 
one  Juror  on  the  panel  had  acquitted 
accused  and  took  part  In  lynching 
him.  State  v.  Busse,  127  Iowa  318, 
100  NW  536.  (31)  Attempting  to 
introduce  testimony  showing  former 
iires  on  defendant's  premises  In  a 
prosecution  for  burning  insured  prop- 
erty. Peo.  V.  Barbara,  29  Cal.  A. 
604,  167  P  532.  (32)  Misconduct  of 
counsel  In  causing  to  be  published  a 
charge  that  a  fund  had  been  created 
to  bribe  the  Jurors,  where  the  Jury 
•lid  not  learn  of  the  publication. 
Hughes  V.  State,  126  Tenn.  40.  148 
SW  543.  AnnCasl913D  1262.  (33)  Of- 
fer by  the  district  attorney  to  let  the 
Jury  take  an  Incorrect  map  not  admit- 
ted in  evidence.  Galan  v.  State, 
76  Tex  Ct.  619,  177  SW  124.  (84) 
Offering  pictures  In  evidence  after 
the  court  had  ruled  them  inadmissi- 
ble, where  the  Jury  did  not  see  them. 
Ut  V,  State,  87  Tex.  Cr,  137,  148 
SW  706.  (35)  That  defendant's  name 
was  written  on  the  walls  of  the  peni- 
tentiary, where  it  was  shown  that 
defendant  had  formerly  served  a  term 
In  the  penitentiary.  State  v.  Boyd, 
173  Mo.   2,   7«   SW  »79. 


at.  U.  S.— Bobbins  v.  U.  8.,  229 
Fed.   987.    144  CCA  269. 

Ark. — Skaggs  v.  SUte.  88  Arlc  62, 
113  SW  346.  16  AnnOts  622:  Whit 
V.  SUte,  74  Ark.  489.  86  SW  284; 
WeUs   V.    State,    16   SW   677. 

C:al. — Peo.  V.  Panagolt,  26  C!al.  A, 
168.  143  P  70;  Peo.  v.  Mayes,  113 
Cal.  618,  46  P  860; 'Peo.  v.  Bowman, 
24  Cal.  A.  781,  142  P  496;  Peo.  v. 
Yee  Yum.  24  CTal.  A.  470,  141  F 
968;  Peo.  v.  Ho  Kim  You,  24  Cal.  A. 
461,  141  P  960;  Peo.  v.  Kirk,  (A.) 
134  P  346;  Peo.  v.  Kizer,  22  Cal.  A. 
10,    133   P  616,    621,    134   P   846. 

Oa. — ^Hoxie  v.  SUte,  114  Qa.  19, 
39  SB  •44;  Smith  v.  SUte,  12  Qa.  A. 
667,  78  SB  134;  Cooper  v.  SUte,  12 
Ga.  A.  661,  77  BE!  878;  Moore  v. 
SUte,  10  Qa.  A.  806,  74  SE  316. 

Ida.— SUte  V.  Rice,  7  Ida.  7*3,  «* 
P  87. 

111.— Peo.  V.  Duncan,  261  111.  839. 
103  NB  1043;  Duffln  v.  Peo.,  107  IlL 
113,  47  AmB  431. 

Ind.— Boyle  v.  SUte,  106  Ind.  4*9, 
6  NB  203,  Se  AmB  218. 

Iowa. — SUte  V.  Weston.  98  Iowa 
126,  67  NW  84;  SUte  v.  Ban,  90  Iowa 
634,  68  NW  898. 

Ky. — Burton  v.  Com.,  161  Ky.  687, 
162  SW  646;  Gilbert  v.  Ctom.Tll  SW 
690.  21  KyL  415;  Hayden  v.  C^om., 
46  SW  886,  20  KyL  274;  Ray  v.  C!om., 
43  SW  221.  19  KyL  1217;  Handly  v. 
Com,,  24  SW  609,  16  KyL  736;  Hourl- 
gan  v.  Ctom..  -94  Ky.  620,  28  SW  366, 
15  ICyL  266. 

I^.— State  V.  Atkins,  13*  La.  844,  <7 
S  926;  SUte  v.  Mack,  46  La.  Ann. 
1166,  14  8  141. 

Mich.— Peo.  V.  Oblaaer,  1«*  Mich. 
327,  132  NW  10*4;  Peo.  V.  Luders,  13* 
Mich.  440,  86  NW  1081;  Peo.  v.  Ring- 
sted,  90   Mich.   871,  61   NW  619. 

Minn. — SUte  v.  Brand,  124  Minn. 
408,  146  NW  39;  SUte  V.  Ahem,  64 
Minn.  196,  66  NW  959. 

Miss. — Saucier  v.  State,  102  Miss. 
647.  69  S  858,  AnnCasl91&A  1044; 
Brown  V.  State,  81  Mlas.  143,  33  S 
170;  Lamar  v.  SUte,  <6  Miss.  98,  3  S 
78. 

Mo. — SUte  V.  McBrien,  8*5  Mo.  594. 
178  SW  489;  State  v.  Baker,  2*2  Mo. 
689.  172  SW  860;  SUte  v.  Baker,  246 
Mo.  367,  162  SW  46;  State  v.  Phillips, 
160  Mo.  503,  60  SW  1060;  SUte  v. 
Leabo,  89  Mo.  247.  1  SW  288;  State  v. 
Banks,  10  Mo.  A.  Ill  [rev  on  other 
grounds  78  Mo.  592]. 

N.  T.— Peo.  V.  Froehlich.  186  N.  T. 
615,  78  NB  1108  [afC  110  App.  Div. 
873,  96  NYS  488];  F'eo.  v.  Simmon*. 
125  App.   Div.   234,   109  NYS  190. 

N.  C. — SUte  V.  Horner,  139  N.  C 
603.  62  SB  136,  4  AnnCas  841;  SUte  v. 
Cralne,  120  N.  C.  601,  27  SB  78. 

Oh.— Hayes  v.  SUte,  36  Oh.  Clr.  Ct 
57  faff  83  Oh.  St.  490,  94  NE  1107]. 

Okl. — KIncald  v.  State,  10  Okl.  <3r.' 
357,  136  P  779;  Edwards  v.  SUte,  9 
Okl.  Cr.  306,  131  F  966,  44  LRANS 
701. 

Tex. — Gowans  v.  SUte,  64  Tex.  Cr. 
401,  145  SW  614:  Cordona  v.  SUte, 
53  Tex.  Cr.  619,  111  SW  145;  Hawkins 
V.  State,  (Cr.)  71  SW  786:  Walker  v. 
State,  28  "Tex.' A.  503,  13  SW  860:  Hud- 
son V.  SUte,  28  Tex.  A.  323,  13  BW 
388^  House  v.  State,  19  Tex.  A.  227; 
Bass  V.  SUte,  16  Tex.  A.  62. 

Wash. — State  v.  Moody,  7  Wash. 
395.    35  P  132. 

W.  Va. — SUte  V.  Mooney,  49  W.  Va. 
712.  89  SB  667;  State  v.  Shawn,  40  W. 
Va.  1,  30  SB  878. 


[a]  Vhu  the  misconduct  of  the 
prosecuting  attorney  In  attempting  on 
the  cress-examination  of  aooused 
after  adverse  rulings  to  elleit  an  ad- 
mission from  him  that  he  was  guilty 
of  another  crime  by  asking  the  same 
Question  In  different  forms  and  mak- 
ing Improper  remarks  thereon  la 
harmless,  although  highly  Improper 
and  to  be  summarily  prevented  by 
the  court,  where  the  other  evidence 
was  sufficient  to  warrant  a  cottviotton. 
Sehroeder  v.  Pea,  196  111.  211.  C8  NB 
678. 

[b]  Wbsr*  defaadaat  ia  tmOtiw  a* 
th*  adailttaa  faeta  improper  argu- 
ment does  not  authorise  reversal. 
SUte  v.  Davenport.  16*  N.  C  6M.  72 
SB  7. 

08.  Peo.  V.  Tokam,  118  CaL  *t% 
50  P  686. 

80.  Bobbins  v»  U.  S..  829  ETed.  987. 
144  CCA  2*9;  Peo.  v.  Soott,  24  CaL  A>. 
440,  141  P  946;  Peo.  v.  Amer.  8  Cal. 
A.  137,  9*  P  401:  Coleman  v.  8Ut4k 
(Tex.    Cr.)    186   SW   18. 

S7.  SUte  V.  Duncan,' 88  &  C.  37A. 
68  SB  684,  AnnCaBl812A  1016. 

as.  SUte  V.  Mallard.  148  N.  CL 
666,   67    SB   361. 

as.  Curran  v.  SUte,  18.  Wyo.  668, 
76   P    677. 

30.  BUU  V.  OulUver.  (Iowa)  148 
NW  948. 

31.  Ark. — Bowman  v.  SUte.  93 
Axk.    168.    129   SW   80. 

Cal. — Peo.  V.  SweamlngtOB.  16* 
CaL  63.  141  P  822;  Peo.  v.  BchmiU. 
10*  Cal.  48,  39  P  204;  Peo.  v.  HoUo- 
way,  28  Cal.  A.  214.  151  P  976:  PeO. 
v.  Bader.  24  Cal.  A.  477,  141  P  968; 
Peo.  V.  Yee  Yum,  24  (^1.  A.  470,  141, P 
968;  Peo.  v.  Ho  Kim  You.  24  Cal.  A. 
461,  141  P  950. 

D.  C. — Crawford  v.  U.  8.,  80  App.  1. 

Iowa. — Bute  v.  Donavan,  126  Iowa 
239,  101  NW  128. 

La.— SUU  V.  Major,  184  La.  774.  <4 
S  710;  SUte  V.  Ford,  48  La.  Ann.  885.- 
7  S  69*. 

Mich. — ^Peo.  V.  Stewart,  163  Mich.  1. 
127  NW  816;  Peo.  v.  Smith,  106  Mleh. 
431.  64  NW  200. 

N.  Y. — Peo.  v.  Prtori,  164  N.  Y.  469. 
68  NB  668;  Peo.  v.  StllwelL  <1  Mlso. 
456,  142  NYS  628.      . 

N.  D.— SUte  V.  Fleming,  20  N.  D. 
105,    126    NW   6*5. 

Tex. — Fondren  v.  State,  74  Tex  Or. 
662,  169  SW  411;  Hewitt  v.  SUte,  74 
Tex.  Cr.  48,  167  BW  40;  Forward  v. 
SUte,  73  Tex.  O.  6C1,  166  SW  786; 
Welch  V.  SUte,  66  Tex.  Cbr.  626,  147 
SW  672. 

Va.— Robinson  v.  Ctom.,  104  Va.  <M, 
62  SE  690. 

Wash. — SUte  v.  Smails,  '«8  Wash. 
172,  116  P  82. 

See  also  supra  I  8271. 

[a]  vxUUag  ndaatatamaato  ••  to 
iMlliiiony  in  argument  are  not  prej- 
udicial, where  the  Jury  are  cautioned 
to  rely  on  their  own  recolleetion  "as 
to  testimony.  State  v.  Wren,  77  N.  H. 
361.   92   A   170. 

33.  Peo.  ▼.  Darr,  179  111.  A.  130 
[aff  262  111.  202,  104  NB  839].  To 
same  effect  Bennett  v.  C!om.,  176  Ky. 
640,   194  SW  797. 

[a]  nraa  the  fact  that  the  prose- 
cuting attorney,  In  asking  witnesses 
for  defendant  on  cross-examination 
whether  they  stood  indicted  for  oth- 
er offenses,  held  aloft  certain  papers 
whieh  the  Jury  were  permitted  to  in- 
fer were  indictments  against  the  wit- 
nesses does  sot  aatborlse  a.  ravBrsal, 
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offending  counsel.'* 

Error  cnred  by  action  taken  by  comuel.  So  it 
has  been  held  that  where  the  objectionable  remarks 
were  specifically  withdrawn  by  counsel  for  the  state 
the  error  is  cured;"  and  that  his  misconduct  in 
asking-  the  witness  questions  is  cured  where  de- 
fendant's counsel  brings  out  on  examination  of  de- 
fendant the  matter  embraced  in  the  questions  com- 
plained of."'  Also  that  where  defendant's  counsel 
admitted  in  the  opening  statement  that  defendant 
had  been  convicted  of  a  certain  offense,  any  error 
of  the  prosecuting  attorney  in  argument  in  allud- 
ing to  such  conviction  would  not  justify  a  re- 
versal.*' 

Verdict  more  favorable  than  warranted  by  evi- 
dance.  Where  defendant  is  convicted  of  a  lesser 
offense  or  assessed  a  smaller  penalty  than  is  war- 
ranted by  the  evidence,  no  complaint  can  be  made 
by  him  on  the  ground  of  improper  remarks  or  mis- 
conduct of  counsel.*'     This  rule  has  been  applied 

where  the  conviction  is  of  manslaughter  and  the 

/■ 

'a«    tt   onnot   be   presumed    that    the    520.    114    P    829;    Peo.    v 
tory  were  Influenced  by  a  mere  sub-    Cal.  A.  563,  141  P  1065, 


evidence  clearly  warrants  a  conviction  of  mur- 
der,*' or  where  on  conviction  the  jury  imposes  the 
lowest  penalty  permitted  by  law  for  the  offense." 

Prejudicial  error.^  If  it  is  apparent  or  probable 
that  the  arguments  or  remarks  complained  of  were 
prejudicial,*'  or  if  there  is  substantial  doubt  as  to 
the  influence  upon  the  jury  of  the  acts  complained 
of,**  the  conviction  must  be  reversed.  Especially 
is  this  so  where  the  court  fails  or  refuses  to  take 
correct  steps  to  remove  from  the  minds  of  the  jury 
the  impression  so  made,  as  by  withdrawing  the  re- 
marks or  directing  the  jury  not  to  consider  the  re- 
marks or  arguments,*'  or  by  permitting  the  charge 
to  be  rebutted.**  The  cause  will  generally  be  re- 
versed for  improper  remarks  or  argument  of  coun- 
sel, where  the  case  is  a  close  one,*'  or  where  de- 
fendant's guilt  is  not  dear;*'  or  where,  although 
the  state's  evidence  clearly  establishes  defendant's 
guilt,  his  own  statement  negatives  fiuch  evidence, 
and-  the  improper  comments  of  counsel  on  such 
statement  tend  to  minimize  its  effect.*' 


Stolon  as  to  what  the  papers  con- 
lined,  after  the  oourt,  by  sustaln- 
tns  objections  to  the  questions,  told 
1(be  Jury  In  effect  that  It  would  be 
finproper  for  It  to  consider  the  facts 
<l6uKht  to  be  proved.  Strutton  v. 
Com.,  62  8W  876;  23  KyL  307. 

33;  Pao.  V.  HoUoway,  28  Cal.  A. 
214,  161  P  t76.  And  see  Peo.  v.  Craig, 
162  Cal.  42,  91  P  997  <hoIdlnK  that  the 
recollection  of  the  Jury  as  to  what 
the  testimony  was  will  be  deemed 
a  BUiflcient  protection  to  defendant, 
where  the  prosecuting  attorney  in  his 
argument  claimed  defendant's  testi- 
mony showed  a  certain  matter,  dam- 
BginK  to  him,  as  to  ■Which  there  was 
no  evidence,  and,  on  the  court's  ad- 
monlshins  him  to  conflne  himself  to 
the  testimony,  he  still  contended  such 
evidence  had  been  given  by  another 
witness). 

at.  Davis  V.  State,  66  Tex.  Cr.  4S7, 
117  SW  188. 

38.  Peo.  V.  HcAlplne,  26  Cal.  A. 
727,  146  P  162. 

36.  State  v.  Jones,  249  Mo.  80,  166 
SW  33. 

97.  Uilllcan  v.  State,  63  Tex.  Cr. 
440.  140  SW  1136.  .And  see  cases  in- 
fra   two  following   notes. 

38.  Carroll  v.  State,  71  Ark.  403, 
76  SW  471;  State  v.  Craine,  120  N.  C. 
6111,  27  SB  72;  Edwards  v.  State,  9 
<^I.  Cr.  306,  181  P  956.  44  LRANS 
701;  Reed  vy  State,  2  Okl.  Cr.  589, 
103  P  1042;  Rodriquez  v.  State,  71 
Tex.  Cr.  108,  168  SW  637;  Shed  v. 
State,  68  Tex.  Cr.  378,  163  SW  125; 
Hart  v.  State,  57  Tex.  Cr.  21,  121  SW 
508. 

39.  Warren  v.  Com.,  99  Ky.  370,  35 
SW  1028,  18  KyL  141:  Wood  v.  State, 
<Tex.  Cr.)  189  SW  474  (holding  that 
the  statement  in  the  district  attor- 
ney's closing  address,  "There  never 
Was  a  woman  who  went  astray  but 
some  man  was  the  cause  of  It,"  was 
not  reversible  error,  as  calculated  to 
"rile  the  passion  of  the  Jury,"  where 
the  verdict  returned  was  the  mini- 
mum fixed  by  law);  Williams  v. 
State,  75  Tex.  Cr.  56,  170  SW  708. 

40l  Hi  oItU  asses  see  Appeal  and 
Brror  1    2939. 

41.  U.  S. — Fish  V.  U.  S.,  216  Fed. 
644,  132  CCA  58,  LRA1916A  809. 

Ala. — Gibson  v.  State,  193  Ala.  12, 
69  S  633;  Simmons  v.  State,  14  Ala. 
A.  103.  71  8  979;  Roden  v.  State,  3 
Ala.  A.  202,  68  S  72. 

Ark. — Bell  v.  State,  120  Ark.  630, 
180  SW  186;  Thomas  v.  State,  107 
Ark.  469.  165  SW  1166;  Brock  v.  State, 
101  Ark.  147,  141  SW  756;  Hinson  v. 
atate,  76  Ark.  866,  88  SW  947:  Long 
V.  Stete.  72  Ark.  427,  81  SW 
887. 

Cal. — Peo.  V.  Wong  Loung,  169  Cal. 


McOee,    24 
69  Colo.  280, 


Colo. — Hillen  V.  Peo.,  u«  v^.v.  aov. 
149    P   250.  ^ 

111.— Peo.  V.  Fryer,  266  111.  216,  107 
NE  134;  Peo.  v.  Pfanschmidt,  262  111. 
411,  104  NE  804,  AnnCa8l915A 
1171;  Chicago  'v.  Porter,  194  111.  A. 
690. 

Mich. — Peo.  V.  Lleska,  161  Mich. 
630.  126  NW  636. 

Miss. — De  Jean  v.  State,  108  Miss. 
146,  66  S  411. 

Mo. — State  V.  Miller,  263  Mo.  326, 
172  SW  386,  AnnCasl916A  1099;  State 
V.    Giorgetti.    186    SW    658. 

Nebr. — 'Powers  v.  State,  75  Nebr. 
226,   106  NW  332,   121  AmSR  801. 

N.  Y. — Peo.  v.  Freeman,  203  N.  Y. 
267,  96  NE  413  [rev  133  App.  Div.  630, 
lis  NYS  199];  Peo.  v.  Becker,  215  N. 
Y.  128,  109  NE  127,  AnnCasl917A  600, 
33  N.  Y.  Cr.  93  [rearg  den  215  N.  Y. 
721,  109  NE  1086];  Peo.  v.  Ford,  200 
N.  Y.  209,  93  NE  509;  Peo.  v.  McGraw, 
66  App.  Dlv.  372,  72  NYS  679. 

Okl.— Childs  v.  State,  IS  Okl.  Cr. 
461,  166  P  622;  Hopkins  v. 
State,  11  Okl.  Cr.  385,  146  P 
917;  Miller  v.  State,  9  Okl.  Cr.  Z66, 
131  P  717,  LRA1915A  1088;  Mulkey 
V.  State,  5  Okl.  Cr.  75,  113  P  532. 

S.  C. — State  V.  Duncan,  86  S.  C. 
370,   68   SE  684,  AnnCaBl912A  1016. 

S.  D.— SUte  V.  Plrkeyv  24  S.  D.  633, 
124  NW  713  [den  reh  22  S.  D.  660, 
118  NW  1042,  18  AnnCas  192]. 

Tex. — Norwood  v.  State,  (Cr.)  192 
SW  248:  Pecht  v.  State,  (Cr.) 
192  SW  243;  Sorell  v.  State,  74  Tex. 
Cr.  100,  167  SW  356;  Harris  v.  State. 
72  Tex.  Cr.  117.  161  SW  126;  Pride- 
more  V.  State,  68  Tex.  Cr.  620,  111  SW 
155. 

W.  Va.— State  v.  Jarrell.  76  W.  Va. 
263.   86  BE  525. 

[a]  Arguments  and  ranaiks  na- 
■npportad  by  avldmc*. — ^The  general 
principle  stated  In  the  text  has  found 
very  frequent  application  in  cases 
where  the  improper  remarks  or  argu- 
ments of  counsel  were  based  on  mat- 
ters not  shown  in  evidence.  Gaston 
V.  State,  95  Ark.  283,  128  SW  1088; 
State  V.  Givens,  28  Ida.  258,  162  P 
1054;  State  v.  Williams,  122  Iowa 
115,  97  NW  992;  State  v.  Accardo,  129 
La.  666,  56  S  631;  State  v.  Evans,  267 
Mo.  163,  183  SW  1069;  State  v.  Mc- 
Brlen.  265  Mo.  694,  178  SW  489;  State 
V.  Wellman,  253  Mo.  302,  161  SW 
795;  State  v.  Brown,  247  Mo.  715,  153 
SW  1027;  State  v.  Petty.  32  Nev.  384, 
108  P  934,  AnnCasl912D  223;  Kelley 
V.  State.  (Tex.  Cr.)  185  SW  570;  An- 
drews V.  State,  84  Tex.  Cr.  2,  141  SW 
220,  42  LRANS  747. 

43.  Thomas  v.  State,  107  Ark.  469, 
155  SW  1166  (as  where  the  remarks 
of  counsel  are  of  such  a  nature  that 
they  might  have  been  accepted  by  the 


Jury  as  a  statement  of  the  court's 
view  of  the  evidence);  State  v.  Plr- 
key,  24  S.  D.  533,  124  NW  713. 

43.  Ark. — Thomas  V.  State,  107 
Ark.   469,   155   SW   1166. 

111. — Chicago  V.  Porter,  194  111.  A. 
690. 

Ky. — ^Powers  v.  Com.,  139  Ky.  815, 
83  SW  146,   26  KyL  1111. 

Okl.— Hopkins  v.  State,  11  Okl.  Cr. 
385,   146  P  917. 

Tex. — Brod  v.  State.  78  Tex.  Cr.  69, 
179  8W  1189;  Askew  v.  State,  64  Tex. 
Cr.  414,  113  SW  287. 

fa]  Thns  (1)  where  argument  of 
counsel  outside  evidence  is  highly  Im- 
proper and  calculated  to  excite  the 
passions  of  the  Jury,  and  the  court 
refuses  to  Instruct  the  Jury  to  disre- 
gard it,  a  conviction  will  be  reversed. 
Oamblin  v.  State,  (Okl.  Cr.)  167  P 
867.  (2)  Where  the  court  refuses  to 
exclude  improper  remarks  in  a  case 
in  which  the  death  penalty  Is  inri:- 
posed,  and  which  Involves  Intense  po- 
litical excitement  and  prejudice,  the 
conviction  must  be  reversed.  Powers 
/V.  Com..  139  Ky.  815,  83  SW  146,  8« 
KyL    1111. 

44.  State  V.  Jarrell,  76  W.  Va.  263. 
86  SE  625. 

45.  McBride  v.  Peo.,  60  Colo.  436; 
153  P  851;  Turner  v.  State.  94  Miss. 
468.   48   S  409,   19   AnnCas   407. 

[a1  Thus  argument  of  a  prosecut- 
ing attorney  of  a  murder  case  ex- 
ceedingly close  on  its  facts,  in  which 
he  stated  that  accused  had  said  that 
she  had  witnesses  to  her  good  char- 
acter and  had  asked  why  she  did  not 
present  them,  saying  that  the  state 
could  not  introduce  evidence  of  her 
bad  character  until  she  had  given 
proof  of  her  good  character,  which 
argument  was  excepted  to,  was  re- 
versible error.  Turner  v.  State,  94 
Miss.  458,  48  S  409,  19  AnnCas 
407. 

46.  cm. — Peo.  V.  Hall,  26  Cal.  342. 
143  P   803. 

Iowa.— State  v.  Roacum,  119  Iowa 
330,    93    NW   206. 

Mo. — State  v.  Evans,  267  Mo.  163, 
188  SW  1059;  State  v.  Helton.  255 
Mo.  170,  164  SW  457  (especially 
where  the  court  refuses  to  correct 
the  error). 

N.  Y. — Peo.  V.  Thomas,  148  NTS 
946. 

Tex.— Kleman  v.  State,  (O.)  190 
SW  166. 

[a]  Thns  where  the  evidence  of 
guilt  was  weak,  improper  arguments 
by  the  prosecuting  attorney  In  hold- 
ing up  to  the  Jurors  the  horrors  of 
mob  law  and  stating  his  opinion  as  to 
the  guilt  of  defendant,  cannot  be  re- 

farded  as  harmless.      State   v.   Hess. 
40  Mo.   147,   144   SW  489. 

47.  Jones  v.  State,  14  Ga.  A.  668. 
81  SE  801. 


For  totis  OS—,  dsT«lopa«rta  and  ohaafsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§36391 


CRIMINAL  LAW 


[17  C.  J.]     301 


[i  3639]  (b)  Commenta  os  Failure  to  Tes- 
tify.*^ The  rale  is  laid  down  in  a  number  of  de- 
cisions without  qualification  that  any  comment  by 
counsel  on  defendant's  failure  to  testify,  made 
either  directly  or  indirectly,**  inadvertently  or  in- 
tentionally,*" or  made  to  the  opposing  counsel  rather 
than  to  the  jury,  although  in  their  presence,"^  con- 
stitutes ground  for  reversal;  and  that  the  error  is 
of  so  grave  a  character  that  it  cannot  be  cured  by 
any  subsequent  action  taken  by  the  court  or  coun- 
sel,*^ or  by  the  fact  that  defendant  himself  sub- 
sequently takes  the  stand  and  testifies,  since  it  vir- 
tually compels  him  to  do  so  in  order  to  avoid  un- 

48.    Gross  >«f«x«aeas3 

Comments  on  defendant's  failure  to 
testify  in  greneral  see  supra  9  2247 
et  seq. 

Tbat  comment  by  counsel  on  fail- 
are  of  defendant  to  testify  in  bis 


own  behalf  Is  ordinarily  tield  to  be 

erroneous  see  supra  t(  2247-2249. 

40.  in.— Peo.  V.  Annis.  281  111.  167. 
103  NE  668;  Angelo  v.  Peo.,  96  111. 
209,  36  AmR  132;  Peo.  v.  Carter.  188 
III.  A.  22. 

Ind. — Showalter  v.  State,  84  Ind. 
562;  Lon?  v.  State,  66  Ind.  182,  26 
AmR  19.  But  see  cases  infra  note 
55   et   seq. 

Iowa.. — State  v.  Baldo^er,  88  Iowa 
35.  55  NW  97;  State  v.  Ryan,  70  Iowa 
154.  30  NW  397. 

Kan. — State  v.  Balch,  31  Kan.  465, 
2   R  609. 

I..a. — State  v.  Robinson.  '  112  La. 
939,  36  S  811:  State  v.  Harceaux.  60 
La.    Ann.   1137.   24   S   611. 

Mlcb. — P^.  V.  £vans.  72  Mich. 
367.   40  NW  473. 

Minn. — State  v.  StoflCels,  89  Minn. 
205.    94   NW  676. 

Miss.— Prince  v.  State,  93  Miss. 
263.  46  S  637;  Reddlcic  v.  State,  72 
Miss.  1008,  16  S  490;  TarbrouKh  v. 
State.  70  Miss.  593,  12  S  651. 

Okl. — Moody  V.  State,  (Cr.)  164  P 
676:  Perkins  v.  Terr.,  17  Olil.  82,  87 
P   297. 

F*a. — Com.  v.  Foley,  24  Pa.  Super. 
414. 

S.  D. — State  v.  Williams,  11  S.  D. 
64.    75    NW    815. 

Tex.— -Barnard  v.  State,  48  Tex.  Cr. 
111.  86  SW^  760,  122  AmSR  736; 
Williams  v.  State,  48  Tex.  Cr.  75,  85 
S^W  1144;  Washington  v.  State,  (Cr.) 
77  S"W  810;  Hunt  v.  State.  28  Tex.  A. 
149.  12  SW  737.  19  AmSR  815.  Com- 
pare Simons  v.  State,  56  Tex.  339, 
120  SW  208;  Bosley  v.  State.  69  Tex. 
Cr.  100,  153  SW  878;  Combs 
V.  State.  55  Tex.  Cr.  ?34,  116 
SW  584;  Bruce  v.  State,  (Cr.) 
53  SW  867  (all  of  which  hold 
tnat  the  bare  allusion  to  the  fact  that 
a  defendant  fails  to  testify  is  not  a 
ground  for  reversal,  and  the  state- 
ment of  the  prosecuting  attorney  in 
bis  closing  argument  In  a  case  in 
whlcli  defendant  did  not  testify, 
"why,  if  any  alleged  omission  of 
defendant  be  not  true,  did  they  not 
put  some  one  on  the  stand  to  prove 
it"   fvas  not  prejudicial). 

See  also  McKnlght  v.  U.  S.,  116 
Fed.  972,  54  CCA  358  (holding  that 
such  an  error  can  only  be  cured,  if 
at  all,  by  a  clear  and  emphatic  state- 
ment by  the  court  that  the  Jury  are 
not  permitted  to.  attach  any  Impor- 
tance to  the  failure  of  defendant  to 
test  if  y). 

[a]  Is  support  ot  Vbim  view  It  is 
said:  (1)  "Where  such  things  are 
done,  whether  Intentionally  or  ftiad- 
vertently,  it  may  make  an  impression 
on  the  minds  of  the  jury  that  noth- 
iogr  can  remove.  And  who  can  say 
that  this  Inadvertence  may  not  have 
produced  the  verdict  of  gulltyT'  An- 
relo  V.  Peo.,  96  111.  209.  213,  36 
AmR  132.  (2)  "It  is  true  the  court, 
ai>on  the  objection  being  made, 
■topped  counsel,  and  told  the  jury 
tliat  his  remarks  were  improper;  and 
this,  together  with  the  claim  that  the 
remarks  were  unthotightedly  made  in 
the    beat    of   discussion,    is   all    that 


Is  urged  in  palliation  of  the  posi- 
tive violation  of  the  statute.  How 
much  did  it  avail  for  the  court  to  tell 
the  jury  that  the  remarks  of  counsel 
were  improper?  His  words  had  found 
a  lodgmeflt  in  the  minds  of  the  jury, 
spent  their  force  and  subserved  the 
purpose  for  which  they  were  ut- 
tered, and  It  were  idle  to  talk  about 
removing  their  effect  upon  the  Jury 
by  a  mere  declaration  from  the  court 
that  they  were  Improper."  Quinn  v. 
Peo..  123  111.  333,  347.  15  NE  46. 
(3)  "As  well  might  one  attempt  to 
brush  off  with  the  hand  a  stain  of 
ink  from  a  piece  of  white  linen.  One, 
in  the  very  nature  of  things.  Is  just 
as  Impossible  as  the  other."  Quinn 
V.  Peo.,  supra  [quot  Peo.  v.  Evans, 
72  Mich.   367,  382,  40  NW  473]. 

[b]  "Xlu  word  'cosunsat,'  as 
employed  in  the  statute,  does  not 
mean  to  criticise  or  condemn  or  ana- 
thematize the  accused  or  his  failure 
to  testify.  It  forbids,  In  unmistakable 
language,  any  comment,  friendly  or 
unfriendly.  It  forbids  any  remark, 
of  any  character,  in  any  words,  upon 
the  failure  of  accused  to  testify.  The 
attention  of  the  jury  is  not  to  be 
called  to  the  fact  at  all  by  counsel." 
Yarbrough  v.  State,  70  Miss.  693,  894, 
12    S    551. 

60.  Quinn  v.  Peo..  123.  III.  833,  16 
NE  46:  Angelo  v.  Peo.,  96  111.  209,  36 
AmR  132. 

61.  State  V.  Holmes,  65  Minn.  230, 
68  NW  11. 

Sa.  111.— Quinn  v.  Peo..  123  111.  333, 
15  NB  46  (jury  told  that  comment 
was  improper,  and  that  they  were 
not  to  consider  it). 

Ind. — Showalter  v.  State,  84  Ind. 
562  (not  cured  by  instructions);  Long 
V.    State,    56    Ind.   182,    26  AmR    19.  . 

Kan. — State  v.  Balch,  31  Kan.  465, 
2  P  609  (Instructions  that  the  jury 
should  not  pay  any  attention  to  de- 
fendant's failure  to  testify). 

La. — State  v.  Robinson,  112  La. 
936,  36  S  811  (jury  Instructed  to  dis- 
miss the  comment  from  their  minds 
and  not  to  permit  themselves  to  be 
influenced  by  it  nor  by  the  failure  of 
defendant  to  testify);  State  v.  Mar- 
ceaux,  50  La.  Ann.  1137,  1144,  24  S 
611  (error  not  cured  byi  the  court's 
telling  the  jury  "that  the  right  of  an 
accused  to  testify  was  a  prlvilegie  ac- 
corded to  him,  and  which  he  bad  a 
right  to  exercise  or  not  as  he  saw 
fit.  If  he  testified  he  subjedted  him- 
self to  all  the  rules  which  applied 
to  other  witnesses,  and  that  his  fail- 
ure to  testify.  If  he  chose  not  to  do 
so.  was  not  to  be  construed  for  or 
against  him,"  and  by  the  district  at- 
torney's stating  to  the  jury  that  the 
instruction  given  them  by  the  court 
was  the  law). 

Miss. — Reddlck  v.  State,  72  Miss. 
1008,  16  S  490  (holding  that  "it  does 
not  affect  the  result  that  the  prose- 
cuting attorney,  on  [his]  motion  for 
a  new  trial,  testifies  that  he  did  not 
intend  to  comment  on  the  failure  of 
accused  to  testify  but  only  meant  that 
the  testimony  as  to  the  admission 
was  undisputed.  Having  used  such 
language  as  could  be  reasonably  con- 
strued as  a  comment,  his  intention 
was    immaterial"). 

Okl— Moody  v.  State,  (Cr.)  164  P 
676  (withdrawal  of  argument  from 
consideration  of  jury). 


favorable  inferences  by  the  jury."  Nevertheless  it 
is  essential  where  this  view  obtains  in  order  to  con- 
stitute reversible  error  that  the  commenta  com- 
plained of  should  amount  to  a  direct  or  indirect 
comment  on  the  failure  of  defendant  to  testify  in 
his  own  behalf.'* 

Decisions  recognizing  less  stringent  rate.  In  many 
decisions  the  rule  just  stated  is  not  followed,  a 
less  stringent  rule  being  recognized;  and  the  vieif  is 
taken  that  whether  improper  comments  by  the 
prosecuting  attorney  on  the  failure  of  defendant  to 
testify  in  his  own  behalf  call  for  a  reversal  de- 
pends on  whether,  after  a  full  consideration  of  all 

S.  D. — State  v.  Williams,  11  S.  D. 
64,  76  NW  816  (where  the  court  rep- 
rimanded counsel  and  promptly  cau- 
tioned the  jury  to  disregard  his  state- 
ment). 

Tex. — Braiell  v.  State,  33  Tex.  O, 
333,  26  SW  723  (rebuking  counsel 
and  instructing  the  jury  to  disregard 
the  remark). 

"The  remarks  of  the  assistant 
State's  attorney  were  in  palpable  vio- 
lation of  the  express  provision  of  the 
statute,  and  we  do  not  recall  any 
case  where  remarks  of  the  characr 
ter  here  made  were  not  held  to  be 
reversible  error  notwithstanding  the 
action  of  the  court  In  sustaining  ob- 
jections to  the  remarks."  Peo.  v. 
Annis,   261   111.  167,  160,   103  tJE  5681 

63.  McKnlght  v,  U,  S.,  116  Fed. 
972,  54  CCA  358. 

64.  Moody  V.  State,  (Okl.  Cr.)  164 
P  676  (where  it  was  said  that  wher6 
the  record  affirmatively  discloses  that 
the  argument  of  the  county  attorney 
was  not  a  comment  upon  the  failure 
of  defendant  to  testify,  hut  was  a 
comment  upon  certain  evidence  intro- 
duced in  the  case,  and  was  made  in 
reply  to  argument  along  similar  lines 
by  counsel  for  defendant,  the  judg- 
ment of  conviction  will  not  be  re- 
versed). 

[a]  Oommant  on  failnre  to  taatl- 
fjr  mnstratedl — (1)  Where  defendant 
did  not  testify,  a  remark  of  counsel 
for  the  people  to  the  Jury,  that  de- 
fendant "has  a  right  to  prove  his  in- 
nocence if  he  wants  to,"  is  preju- 
dicial as  an  indirect  reference  to  the 
fact  that  defendant  had  the  right  to 
testify  In  his  own  behalf.  Peo.  v: 
Carter,  188  111.  A.  22.  (2)  Under  a 
statute  providing  that  if  a  defendant 
in  a  criminal  case  does  not  testify 
the  state's  attorney  shall  not  refer 
to  such  fact,  but  should  he  do  so, 
defendant  shall  be  entitled  to  a  new 
trial,  it  was  held,  that  a  statement 
that  "they  have  the  same  right  we 
have  to  put  the  .defendant  upon  the 
stand,  and  let  him  tell  his  story,  th4 
same  as  we  have,"  made  in  argument, 
in  the  presence  of  the  jury,  by  the 
state's  attorney,  was  In  violation  of 
the  statute.  State  v.  Baldoser,  88 
Iowa  55,  66,  65  NW  97.  (3)  In  a 
prosecution  for  seduction.  In  which 
defendant  had  not  testified,  the 'pros- 
ecuting attorney  said  tbat  no  (me 
saw  what  occurred  at  the  time  of  the 
alleged  crime  except  prosecutrix,  de*' 
fendant,  and  the  all-seeing  eye  of 
God,  and  that  prosecutrix  had  told 
her  story,,  and  there  was  not  a  word 
to  prove  that  it  was  untrue.  It  was 
held  that  the  prosecutor's  remarks 
constituted  a  reference  to  defendant's 
failure  to  testify.  Peo.  v.  Payne,  181 
Mich.  474,  91  NW  739.  (4)  Where 
three  indictments  were  found  against 
defendant,  and  the  district  attorney 
while  discussing  the  charge  as  to  one 
indictment  stated.  "You  have  this 
woman  here  without  denial,"  and  it 
wa.s  held  that  this  remark  was  ob- 
jectionable as  to  all  three  indictments 
inasmuch  as  all  three  were  tried 
together,  even  though  a  verdict  of 
not  guilty  was  directed  as  to  the 
discussed  charge.  <3om.  v.  Foley,  24 
Pa.  Super.  414.  (5)  The  remark 
"and  now  gentlemen,  who  has  de- 
nied it,"  Is  an  allusion  to  defendant's 
failure  to  testify.     Bernard  v.  State 
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the  eircnmBtances,  inehiding  the  action  of  the  conrt 
at  the  time,  the  reviewing  court  is  of  opinion  that 
prejudice  resulted."'  Thus  it  has  been  heM  that 
reference  by  counsel  to  defendant's  failure  to  tes- 
tify is  not  ground  for  reversal,  where  the  refenence 
is  withdrawn  or  corrected  by  instructions  of  the 
court,"*  where  in  addition  to  an  instruction  to  the 
jury  to  disregard  the  fact  that  defendant  had  not 
testified  in  his  own  behalf  the  court  rebukes  coun- 
sel," or  where  objection  to  the  comment  is  sus- 
tained and  counsel  withdraws  the  comment  in  the 
presence  of  the  jury,'"  However,  where  the  error  is 
not  in  any  manner  corrected,  a  reversal  is  neces- 
sary."* Ajid  the  error  is  not  cured  by  the  court's 
direction  to  disregard  the  comments,  where  other 
statonents  of  the  court,  although  intended  to  pro- 
teet  the  defendant,  only  serve  to  accentuate  the 
wror.*" 

48  Tex.  Cr.  111.  118,  8C  SW  7«0.  182 
AmSR  Z8«.  .... 

SB.  Lee  V.  State,  78  Ark.  148.  88 
8W  916;  Bluroe  v.  Btate,  164  Ind. 
843,  868,  56  NB  771:  Btate  v.  Kelleher, 
801  Mo.  614.  100  SW  470.  And  see 
cases  Infra  notes  86-60. 

"While  a  violation  of  the  statute 
forblddlnx  comment  upon,  or  refer- 
ence to  the  failure  of  a  defendant  In 
a  criminal  cause  to  testify,  Is  Inez- 
cusahle  on  the  part  of  the  oflendlngr 
attorney,  and  deserving  of  the  sever- 
est censure  of  the  court,  we  do  not 
think  that  It  should.  In  all  cases, 
have  the  extreme  etCect  of  arresting 
the  cause,  and  compelUnB  the  court 
to  grant  a  new  trial,  where  reason- 
able and  prompt  measures  are  taken 
by  the  court  to  prevent  any  injuri- 
ous eSoct  from  such  unprofessional 
and  indefensible  conduct."  Blume  v. 
State,  supra. 

66.    Ark. — Starnes    v.     State,     128 

tJPk.     302,    194    SW    606;    Ingram    v. 
Ute,  110  Ark.  638,  189  SW  66. 

Cal.— Peo.  V.  Luis,  1^8  Cal.  186, 
110  P  680;  Peo.  v.  Hlggins,  9  Cal.  A. 
267,  98  P  688.  ^  .       ,,„ 

Colo.— PeUte  V.  SUte,  8  Colo.  618, 
9  P  622. 

.  Ind. — ^Blume  V.  State,  154  Ind.  848 
66  NE  771. 

Uass.— ^%m.  V.  Richmond.  207 
Hass.  240.  98  KB  816,  20  AnnCas 
1269. 

Mo.— SUte  V.  KeUeher.  201  Mo.  614, 
100  SW  470  (holding  that  this  Is 
true,  although  counsel  Is  not  rebuked 
for   his  Improper  conduct). 

N.  T.— Peo.  V.  Hoch,  160  N.  T.  291, 
44  NB  976;  Ruloff  V.  Peo.,  46  N.  T. 
218,   1  Cow.   Cr.    369.  ..    ^^     „, 

Oh.— Calkins  v.  State,  18  Ob.  St 
866,   98  AmD  121.  .     .,    „    ^ 

S.  C. — State  V.  Howard,  86  S.  C 
197,  14   SE  481.  „    „ 

Va. — State  v.  Chlsnell,  38  W.  Va. 
669,  16  SB  412. 

Wis. — Dunn  V.  State,  118  Wis.  82, 
94  NW  646. 

[a]  Bnle  applied. — (1)  Defendant 
did  not  testify,  and  the  people's  at- 
torney. In  his  argument  to  the  ]ury 
said:  "The  little,  mound  under  the 
snow  alone  knows,  and  the  defendant 
will  not  speak."  Defendant  request- 
ed that  the  "court  ask  the  Jury  to 
eliminate  from  their  minds  those 
words,  or  else  that  they  be  made  a 
part  of  the  record."  The  people's 
counsel  stated  that  he  was  willing 
they  should  be  struck  out.  The  court 
so  ruled,  and  in  his  charge  said  it 
was  of  "  'no  legal  consequence,'  that 
'the  defendant  did  not  testify  in  his 
own  defense.  In  our  country  the 
defendant  is  not  compellable  to  tes- 
tify against  himself  on  a  criminal 
charge  .  .  .  and  our  statute  further 
provides  that  the  fact  that  a  person 
accused  of  crime  declines  to  take 
the  stand  and  testify  in  his  own 
behalf  shall  not  be  considered  against 
him.' "     It  was  held  that  the  mlsoon- 


Whare  defenduit's  gnilt  «m  conclnslTely  shown. 
It  has  been  held  that  a  conviction  will  not  be  re- 
versed for  references  to  defendant's  failure  to  tes- 
tify where  defendant's  guilt  was  conclusively 
shown."*    • 

Where  dAfendant'a  attorney  nttn  to  defendant's 
failure  to  testify  misconduct  of  the  state's  attor- 
ney in  directing  the  attention  of  the  jury  to  that 
fact  is  not  prejudicial.** 

[$  3640]  (6)  Misconduct  of  Witnesses,  By- 
straders,  or  Officers  of  Oonrtv  Witnesses.  The  mis- 
conduct of  a  witness  in  answering  a  question  aftei 
it  bad  been  ruled  out,**  in  making  improper  and 
injurious  remarks,^  or  in  volunteering  irrelevant 
evidence,'"  does  not  constitute  a  ground  for  re- 
versal, where  such  answers,  remarks,  or  evidence 
are  promptly  excluded  from  the  consideration  of  the 
jury  by  the  court. 


duct  of  counsel  was  cured.  Peo.  v. 
Hoch,  160  N.  T.  291,  804,  44  NB  976. 
(2)  In  a  prosecution  for  homicide,  de- 
fendant's attorney.  In  his  opening 
statement,  stated  that  if  one  of  the 
Jurors,  when  he  was  sitting  In  the 
Jury  box,  were  A.ccused  of  a  crime, 
the  only  defense  would  be  an  alibi. 
The  state's  attorney  In  referring  to 
such  statement  stated  that,  if  one 
of  the  Jurymen  was  arrested  on  a 
charge  at  this  time,  he  "could  at 
least  show  himself — he  himself  could 
show  the  circumstances  surrounding 
the  atCalr,  and  not  depend  on  friends 
or  relatives  to  get  him  out  of  the 
dlfllculty."  The  court,  on  objection 
made,  did  not  reprimand  the  state's 
attorney,  but  charged,  that,  in  all 
criminal  actlonh,  accused,  at  his  own 
request,  but  not  otherwise,  was  a 
competent  witness,  and  that  his  re- 
fusal or  omission  to  testify  should 
create  no  presumption  against  him, 
and  that  whatever  the  state's  attor- 
ney might  say,  the  Jury  should  de- 
cide the  question  without  bias,  prej- 
udice, or  sympathy,  and  be  governed 
by  the  evidence.  It  was  held  that,  al- 
though the  statement  made  by  de- 
fendant's attorney  did  not  authorise 
the  argument  of  the  state's  attorney, 
the  error  was  cured  by  the  charge. 
Dunn  V.  State,  118  Wis.  82,  86,  94  NW 
646. 

[b]  Wliat  la  not  a  oomment  on 
faUurs  to  tamtUj. — ^A  remark  by 
counsel  for  the  state  that  defendant 
"made  that  statement  and  the  de- 
fense had  the  opportunity  to  deny  it, 
and  It  stands  uncontradicted,"  is  not 
a  comment  on  defendant's  failure  to 
testify  within  the  meaning  of  Oen. 
Code  i  13661,  but  refers  to  the  de- 
fense; and  the  court  having  prompt- 
ly instructed  the  Jury  to  disregard 
the  remark,  and  counsel  having  with- 
drawn It,  no  prejudice  resulted.  Die- 
gel  V.  State,  33  Oh.  Clr.  Ct.  82,  83 
[aff  86  Oh.   St.   310.  99  NB  112S]. 

B7.  Peo.  V.  Kelly,  28  Cal.  A.  46. 
161  P  296;  State  v.  Buxton.  79  Conn. 
477,  66  A  9B7. 

68.  Hardesty  v.  State,  96  Nebr. 
839,  146  NW  1007.  But  compare  Mi- 
nor v.  State,  120  Ga.  490,  48  SE  198 
(holding  that  withdrawal  of  the  ob- 
jectionable remarks  by  counsel  and 
the  court's  admonishing  him  to  con- 
fine himself  to  the  evidence  is  not 
sufficient  to  remove  the  e((ect  of  im- 
proper comment  on  defendant's  fail- 
ure to   testify). 

59.  Wilson  V.  U.  S.,  149  U.  S.  60, 
13  set  766.  37  L.  ed.  660  (failure  of 
Judge  to  condemn  comment  of  coun- 
sel or  correct  impression  in  minds  of 
Jury) ;  Jackson  v.  State,  46  Fla.  38, 
34  S  243.  3  AnnCas  164  (objections 
overruled  and  remark  held  proper) ; 
Lewis  V.  State,  137  Ind.  344,  36  NB 
1110  (refusal  by  court  of  motion  to 
i  withdraw  the  remarks  from  the 
Jtinr);  State  v.  Nardinl,  (Mo.  A.)  186 
SW  667. 


[a]  VailaM  to  eo*M«t  irtlur  sr- 
cerai— The  action  of  the  court  In  se- 
verely reprimanding  counsel  for 
commenting  on  defendant's  failure  to 
testify  does  not  cure  the  error  where 
in  addition  there  are  other  Improper 
and  prejudicial  comments  of  coun- 
sel which  are  not  rebuked.  State 
V.  Vols,  269  Mo.  194,  190  SW 
307. 

80.  State  V.  Snyder,  182  Mo.  462, 
82   SW  12. 

81.  State  V.  Holman,  90  Kan.  lOi. 
132  P  1176;  Cope  v.  (3om.,  47  SW 
436,  20  KyL  721;  Wells  v.  State,  96 
Miss.  600,  61  S  209  (evidence  of  gnilt 
not  being  open  even  to  suggestion 
of  doubt). 

[a]  Wlwr*  the  Jury  wnOd  aot 
have  found  any  oth«r  TsMi«t  in  the 
absence  of  any  dereliction  on  the 
part  of  counsel,  the  conviction  will 
not  be  reversed.  Peo.  v.  Amer,  8 
Cal.  137,  96  P  401;  State  v.  Baker, 
246  Mo.  867,   162  SW  46. 

6B.  Lipsey  v.  Peo.,  827  HI.  864. 
377,  81  NB  348  (where  it  was  said: 
"A  party  litigant  cannot  ask  that  a 
case  be  reversed  for  error  of  which 
error  he  is  guilly  himseir*).  See 
also  State  v.  Matthews,  119  La.  666, 
44  S  336  (holding  that  where  counsel 
for  accused  has  commented  on  hta 
custom  not  to  put  his  clients 'on  the 
stand,  and  the  district  attorney  has 
begun  some  comments  on  said  state- 
ment and  was  stopped,  and  the  Judge 
warns  the  Jury  not  to  draw  any 
prejudicial  Inference  against  de- 
fendant because  he  did  not  testify, 
and  the  district  attorney  adds  to  the 
bill  of  exceptions  the  statement  that 
he  intended  to  tell  the  Jury  the  same 
thing,  no  Injury  to  defendant  is 
shown). 

63.  State  V.  Butterfleld.  76  Ho. 
297. 

64.  Com.  V.  ailbert,  166  Mass.  45, 
42  NB  336;  Peo.  v.  Mead,  60  Mich. 
228,  16  NW  96;  Conrad  v.  State,  80 
Miss.    229,    31    S   709. 

la]  Hi  avpBiort  of  this  ml*  it  Is 
said  that  the  conviction  is  to  be  test- 
ed in  the  reviewing  court  "by  the 
rvlings  of  the  Judge;  and  if  no  er- 
rors are  pointed  out  in  them,  it  must 
stand.  A  witness  cannot  put  error 
In  a  case  by  an  uiiauthorized  remark, 
neither  called  out  by  a  question  nor 
sanctioned  by  the  Judge."  Peo.  v. 
Mead,  60  Mich.  228,  230,  16  NW 
96. 

[b]  Thus  where  a  witness,  in  an 
excited  outbreak,  accused  defendant 
of  the  murder  for  which  he  was  be- 
ing tried,  but  the  Jury  were  cau- 
tioned against  considering  aucH  ac- 
cusation, and  everything  was  done  to 
prevent  Injury  to  defendant,  th* 
court  was  not  obliged  to  stop  the 
trial.  Com.  v.  Gilbert.  166  Mass.  ii, 
42  NB  336. 

65.  Cuomo  V.  U.  S.,  231  Fed.  lit, 
146  CCA  304;  State  v.  Watson,  81 
Iowa   380,    46    NW   868. 


For  later  eaasa,  dvrelopmeats  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ByiUndfln.  Deelarations,  applauM,  or  other  dem- 
onstntions  of  bystanders  in  the  court  room  do  not 
necessitate  a  reversal,  wher«  such  miseonduet  is 
promptly  suppressed  and  rebuked  by  the  trial 
judge,**  or  where  it  affirmatively  appears  that  such 
miseonduet  eould  in  no  way  have  prejudiced  de- 
fendant." And  it  has  been  held  that  attendance 
of  a  number  of  doctors  in  a  trial  for  homicide  while 
another  doctor  was  testifying,  some  of  whom  sat 
within  the  bar  and  some  outside,  was  not  preju- 
dicial to  defendant  as  a  staging  of  testimony.** 

Offlcen  of  court  Misconduct  of  officers  of  the 
court  during  the  course  of  the  trial  which  does  not 
operate  to  t£e  prejudice  of  defendant  will  not  neces- 
sitate a  reversal  of  a  conviction.**.  Treating  some 
of  the  jurors  to  a  nonintoxieating  drink  by  the 
prosecuting  attorney,  nothing  being  discussed  which 
would  prejudice  the  rights  of  the  parties,  is  not 
ground  for  reversal.*"  Words  spoken  by  a  sheriff 
to  the  jury  in  enforcing  an  order  of  the  court  if 
improper  are  not  prejudicial,  where  they  contain 
no  threat,  advice,  nor  even  a  suggestion  as  to  the 
verdict  to  be  reached;'^  and  improper  remarks  by 
the  sheriff  as  to  the  jury  remaining  together  are  not 
prejudicial,  where  the  jury  are  directed  by  the  court 
to  disr^ard  them.**  So  it  has  been  held  that  the 
action  of  the  sheriff  in  answering  a  question  of  a 
juror  explaining  a  verdict  by  lot,  the  case  at  bar 
no(  being  mentioned  in  that  connection,  although 
erroneous,  does  not  constitute  reversible  error.'* 
And  the  unlawful  presence  of  a  bailiff  in  the  jury 
roohi  during  the  deliberations  is  not-  ground  for 
reveTsal,  where  the  trial  court  on  affldavits-decides 
that  defendant  was  not  injured  thereby.'*  On  the 
other  hand,  misconduct  of  an  officer  in  charge  of  the 
jury  which  had  a  tendency  to  influence  a  juror  or 
jnrors  in  arriving  at  a  verdict  necessitates  a  re- 
▼ersal  of  a  conviction." 

[\  3641]  (7)  Limiting  or  Extending  Time  for 
Argomflmt.  The  action  of  the  trial  court  in  limit- 
ing time  for  argument  is  largely  -within  its  dis- 
cretion, and  unless  its  action  in  this  regard  is  ap- 
parently prejudicial  a  conviction  will  not  be  re- 
vened  therefor.'*  No  injury  can  be  presumed 
vhere  defendant's  counsel  did  not  use  all  the  time 
given  him  for  argument,"  or  where  no  extension  of 

6S.  Cal.— Peo.  v.  SUva,  20  Cal.  A. 
«0.  «g  P  »4g. 

Kan.— State  v.  KlUion.  »E  Kan.  171, 
Ui  P  643. 

Rr.— Hilton  V.  Com.,  1(  SW  8S<.  IS 
KyL  ISt. 

Xln.— Smith  V.  State,  %i  Mlaa  78C, 
n  S  MS,  17  IjRANS  4<1,  AnnCas 
1»12A  St. 

N.  C— State  ▼.  Vann,  IM  N.  C  684, 
17  SE  l»B. 

Tex.— Rolt  V.  State,  61  Tex.  Cr.  16, 
IM  SW  15(:  WeatherBbr  v.  State.  I* 
Tex.  A.  178.  16  SW  828.  And  aee 
Catrera  v.  SUte,  66  Tex.  Cr.  141,  118 
8W  1»S4  (holdinK  that  where  the 
tonrt  found  that  a  Juror  was  not  in- 
ftwiiced  b7  a  communloatlon  received 
fnnn  a  third  person  to  the  effect 
that  the  juror's  horse  had  run  away 
while  his  children  were  riding,  but 
that  the  children  were  not  hurt,  nor 
br  occurrences  in  the  Jury  roont,  the 
IrresuIaritieB   were   harmless). 

See  supra  II   2069,  8638  et  seq. 

[a]  nraSf  where  the  evidence 
clearly  shows  that  defendant  was 
mUy  of  the  offense  charged,  the 
fact  that  a  bystander  said  to  a  Juror 
that  accused  ought  to  be  hung  Is 
mt  prejudicial  error,  and  a  reversal 
win  not  be  granted  where  It  Is  not 
shown  that  fne  Juror  was  influenced 
hy  the  remark.  Hilton  v.  Com.,  16 
8W  ttt.  13  Kyi.  168.    _  „  ,    ,., 

IT.    Fowler  V.  Com.,  7  Kyi.  62*. 


time  Vas  requested.'*  On  the  other  hand,  where  it 
is  apparent  that  under  the  circumstances  of  the  case 
the  limitation  of  time  was  too  restricted  to  permit 
a  full  and  fair  discussion  of  the  case  before  the 
jury,  a  conviction  must  be  reversed." 

Extending  time.  Ordinarily  the  fact  that  a  prose- 
cuting attorney  is  allowed  to  exceed  his  time  for 
argument  by  a  few  minutes  will  not  require  a  re^ 
versal  in  the  absence  of  prejudice.*"  And  it  has 
been  held  that  where  the  only  controverted  ques- 
tion presented  to  the  jury  related  to  punishment, 
and  the  court  in  its  discretion  suggested  a  limi- 
tation of  time  for '  argument  which  was  accepted 
by  counsel,  judgment  will  not  be  reversed  for  fail- 
ure to  adhere  to  the  limitation  as  far  as  the  prose- 
cuting attorney  was  concerned,  which  did  not  preju- 
dice any  substantial  right  of  defendant.*^ 

[%  3642]  (8)  Examination  and  Snlings  as  to 
Oompetency  of  Witnesses.*'  The  exercise  of  the 
trial  court's  discretion  as  to  the  order  and  manner 
of  examining  witnesses,  and  as. to  allowing  them 
to  be  recalled  for  further  examination,  unless  pal- 
pably unfair  and  prejudicial  to  the  complaining 
party,  will  not  be  held  ground  for  reversal.**  So 
erroneous  rulings  sustaining  the  competency  of  a 
witness  do  not  constitute  a  ground  for  reversal, 
where  the  witness  did  not  testify  to  any  facts  preju- 
dicial, to  defendant,**  or  where  he  answered  that 
he  had  no  recollection  as  to  the  facts  sought  to 
be  elicited.**  On  the  other  hand,  a  ruling  by  the 
court  that  a  witness  is  not  competent  as  an  expert 
is  not  prejudicial,  where  if  the  court  had  ruled  him 
to  be  competent  no  more  could  have  been  gotten 
from  him  in  support  of  the  defense  than  was  in 
fact  drawn  out  on  his  examination.** 

[(  3643]  (9)  Credibility,  Impeacliment,  and 
Oontradlction  of  Witness  "'—(a)  Evidence  in  Sup- 
port of  Oredibilitjr  of  Witness.  The  admission  of 
incompetent  evidence  in  support  of  the  credibility 
of  the  principal  witness  on  the  main  point  in  the 
case  is  reversible  error.*'  And  error  in  admitting 
evidence  as  to  the  good  character  of  a  witness  for 
the  state  is  prejudicial,  where  his  testimony  was 
relied  on  for  conviction  and  the  evidence  as  to 
his  character  tended  to  give  his  testimony  undue 
weight.**     However,  it   has  been  held  that  where 


08.  Peo.  V.  KImbrough,  193  Mich. 
330.    169    NW    638. 

eo.  Ark. — Vasser  v.  State,  76  Ark. 
373,  87  SW  636. 

Ind. — Clayton  ▼.  State,  100  Ind.  801. 

Iowa. — State  v.  Wart,  61  Iowa  687, 
8    NW   406. 

La. — State  v.  Robertson,  60  Ia. 
Ann.  466,  23  S  610. 

Miss. — Dickey  v.  State,  86  Mlsa 
626,  88  8  776;  Pope  v.  State.  36  Miss. 
181. 

N.  T.— Peo.  V.  BUey,  8  N.  Y.  Cr. 
374. 

70.  Bealmar  v.  State,  104  Ark. 
616,,  IBO   SW   129    (limeade). 

71.  Horton  v.  State,  10  Okl.  Cr. 
294,  136  P  177  (where  the  sheritt, 
upon  being  instructed  to  tell  the  Jur- 
ors in  a  criminal  case  to  keep  away 
from  the  open  windows  of  the  Jury 
room,  told  them  to  get  out  of  the 
windows  and  "get  together  and 
reach  a  verdict"). 

79.  Galan  v.  State,  68  Tex.  Cr.  200. 
160  SW  1171.  _ 

fS.  Watson  v.  State,  48  Tex.  Ct. 
323,  87  SW  1168. 

74.     Cnayton  v.  State,  100  Ind.  201. 

7B.  State  v.  Longford,  45  La.  Ann. 
1177,  14  8  181,  14  AmSR  277  (officer 
in  charge  of  Jury  reproving  the  one 
Juror  who  did  not  agree  to  a  verdict 
and  stating  that  the  case  was  a  plain 
one);  Brown  v.  State,  69  Miss.  398, 
10  8  679  (statement  by  batliS  that  It 


was  his  desire  that  the  Jury  should 
not  delay  their  decision  as  he  did  not 
wish   to   wait  longer). 

70.  Teague  v.  Com.,  172  Ky.  666, 
189  SW  908,  LRA1917B  738:  Wil- 
liams v.  Com.,  82  Ky.  640;  Peo.  v. 
Van  AlBtyne,  167  Mich.  866,  122  NW 
193;  Kiser  v.  State,  12  Lea  (Tenn.) 
664.     See  supra   i|   2223,  2224. 

77.  Peo.  V.  Van  Alstyne,  157  Mich. 
366,  122  NW  193. 

78.  Kennlson  v.  State,  88  Nebr.. 
891,    119   NW   768. 

78.  State  v.  Rogoway,  46  Or.  601, 
78  P  987,  81  P  284,  2  Ann(3as  431. 

80.  Hamer  v.  State,  104  Ark.  606, 
160   SW   142. 

81.  Walker  v.  State,  186  Ind.  240, 
113  NB  768. 

88.  IB  etvU  easMi  see  Appeal  and 
Error  I  2941. 

88.  Maddox  V.  Elatonton,  8  Qa.  A. 
817,  70  SB  214. 

8«.  State  V.  Herring.  268  Mo.  614, 
188  SW  169;  Reys  v.  State,  46  Tex. 
Ct.  163,  76  SW  467.  77   SW  314. 

8S.  Peo.  V.  Johnson,  9  Cal.  A.  238. 
98   P  682. 

80.  Kroell  V.  State,  189  Ala.  1. 
86    8    1026. 

87.  In  otvll  eaSM  see  Appeal  and 
Error  |  2942. 

88.  Ross  V.  State,  66  Tex.  Cr.  276, 
118   SW  1084. 

88.  State  V.  Owens,  109  Iowa  I, 
78  NW  461. 
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[§§  3643-3646 


evidence  sustaining  a  witness'  character  was 'Erro- 
neously introduced  by  the  state,  but  the  testimony 
of  witnesses  for  the  defense,  subsequently  intro- 
duced, attacked  the  standing  of  the  state's  wit- 
ness, the  error,  if  any,  in  admitting -the  sustaining 
evidence  was  harmless.*" 

[(  3644]  (b)  Impeachment  of  Witnesses— aa. 
Laying  Fonndation  for  Impeachment.^^  Where  evi- 
dence already  offered  is  sufScient  for  the  impeach- 
ment of  a  witness,  error  in  permitting  the  state  to 
call  the  witness  on  rebuttal  to  lay  a  foundation  to 
impeach  him  is  not  prejudicial.'^  And  error  in 
sustaining  an  objection  to  a  question  seeking  to 
lay  the  foundation  for  impeachment  as  to  prior  con- 
versations by  the  witness  is  harmless  when  not  fol- 
lowed by  an  offer  to  establish  such  conversations.*" 
[$  3645]  bb.  Ezdiuioii  of  Competent  Testi- 
mony for  Purpose  of  lmpeacliment.0^  As  a  gen- 
eral rule  any  abridgment  of  defendant's  right  to 
impeach  a  material  witness. for  the  state,  where  a 
proper  foundation  has  been  laid,  is  ground  for  re- 

■  versal.'" 

Hannless  01101,  Error  in  excluding  competent 
evidence  to  impeach  a  witness  will  not  operate  to 
reverse,  where  it  is  apparent  that  no  prejudice  re- 
sulted therefrom,"  as  where  the  impeaching  testi- 

'  mony  is  subsequently  admitted,"  or  where  the  im- 
peachment is  accomplished  by  the  testimony  of  the 
witness  himself,**  or  he  is  otherwise  thoroughly  dis- 
credited.'* So  it  has  been  held  that  error  in  ex- 
eluding  a  question  as  to  whether  the  witness  had 


been  in  jail  could  not  have  prejudiced  accused, 
since  witness'  refusal  to  answer  would  doubtless 
have  the  same  effect  on  the  jury  as  if  he  had  ad- 
mitted being  in  jail.^  And  the  exclusion  of  testi- 
mony that  a  witness  for  accused,  impeached  by 
proof  of  his  conviction  of  a  felony,  had  been  par- 
doned by  the  governor,  is  not  prejudicial  to  accused, 
in  the  absence  of  proof,  of  the  offense  for  which 
the  witness  was  convicted,  and  of  the  grounds  of  the 
pardon.^ 

[$  3646]  ec.  Admission  of  Incompetent  Testi- 
mony for  Pnrpose  of  Impeachment."  The  admis- 
sion of  evidence  to  impeach  the  credibility  of  de- 
fendant who  testified  in  his  own  behalf  that  he  had 
previously  committed  another  crime  of  the  same 
sort  is  prejudicial  error,*  which  is  not  cured  by  the 
court  admooiehing  the  jury  that  such  evidence  should 
only  ^  be  considered  for  the  purpose  of  affecting  de- 
fendant's credibility  as  a  witness."  A  fortiori  is 
the  admission  of  such  evidence  prejudicial,  where 
it  is  received  not  only  for  the  purpose  of  impeach- 
ing the  witness,  but  also  to  show  the  commission  of 
the  offense  itself.*  So,  where  defendant  is  asked 
if  he  has  not  committed  another  offense  against  a 
person  named  and  denies  it,  and  this  person  is 
called  and  questioned  as  to  the  matter  to  impeach 
defendant,  and  the  admissibility  of  his  testimony 
is  argued  in  the  presence  of  the  jury,  defendant  is 
prejudiced  even  though  the  testimony  of  such  per- 
son is  excluded.^  The  improper  impeachment  of  a 
material  witness  for  defendant  will  in  general  be 


oa  Harris  v.  State,  49  Tex.  Cr. 
338,  94  SW  227. 

91.  In  olvQ  oMiM  see  Appeal  and 
TErroT  I    2942. 

9a.  HuRhea  v.  Sta,te,  126  Tenn.  40, 
148  8W  543,  AnnCa8l913D  1262. 

9S.  Qualey  v.  Terr.,  8  Ariz.  45,  68 
p.  54«. 

94.  In  civil  oases  see  Appeal  and 
Error    9    2942. 

95.  Cal. — Peo.  v.  Senegram,  27  Cal. 
A.  301,   149  P  786. 

Fla. — Pine  v.  State,  70  Fla.  412, 
70  S  379  (rejection  of  evidence  which 
might,  have  affected  credibility  of 
witness).     . 

Ija. — State  v.  Powers,  1S6  La.  75, 
66   S   544. 

Mich. — Peo.  V.  Mix,  149  Mleh.  260, 
112  NW  907,   12  AnnCaa   393. 

N.  T. — Peo.  V.  Becker,  210  N.  T. 
274,  104  NB  396. 

[aj  Skns  (1)  where  accused  had 
taken  the  depositions  of  witnesses  in 
another  state  to  which  an  accom- 
plice had  fled,  which  showed  state- 
ments and  admissions  seriously  im- 
peaching the  ac&pmpllce's  testimony 
given  for  the  people,  error  in  refus- 
ing to  open  the  commissions  that 
they  nalght  be  used  in  cross-examina- 
tion of  the  accomplice  was  not  cured 
by  the  suhsequent.  reversal  of  the 
ruling.  Peo.  v.  Becker,  210  N.  T. 
274,  104  NE  &96.  (2)  In  a  prosecu- 
tion for  burning  a  building,  where 
one  of  the  people's  witnesses  testified 
that  after  the  flre  defendant  offered 
to  pay  him  twenty-flve  dollars  if  he 
would  give  false  testimony  to  prove 
that  P  burned  the  building.  It  was 
prejudicial  error  to  exclude  testi- 
mony that  the  witness  had  had  a  bad 
reputation  for  truth  and  veracity  In 
places  where  he  had  formerly  resid- 
ed. Peo.  V.  Mix,  149  Mich.  260,  112 
NW  907,  12  AnnCas  393. 
■  96.  Ala. — Posey  v.  State,  12  Ala. 
A.  193,  67  S  737. 

Cal.— Peo.  V.  Silva,  121  Cal.  668, 
54  P  146;  Peo.  v.  Love,  29  Cal.  A.  521. 
167   P  9. 

Fla. — Wooldrldge  V.  State,  49  Pla. 
137,  38  S  3. 

lU.— Peo.  T.  Strand,  268  III.  542, 
109  NE  274. 


Iowa. — Stats  V.  Anderson,  125  Iowa 
501.  101  NW  301;  State  V.  Jijnes,  125 
Iowa  608,  99  NW  179,  101  NW  193. 

Ky. — ^Parson  v.  Com.,  112  SW  617, 
33  KyL  1051. 

Mass. — Com.  v.  Mln  Sing,  202  Mass. 
121.  8S  NE  918. 

Mich.— Pep.  V.  Ryder,  151  Mich. 
187.  114  NW  1021. 

S.  C— State  y.  Angel,  93  S.  C.  149, 
76  SH  190. 

Tex. — Yale  v.  State,  56  Tex.  Cr. 
272,  120  SW  419;  Jennings  v.  State, 
42  Tex.  Cr.  78.  57  SW  642. 

Wash.— State  v.  Miller,  78  Wash. 
268.    138    P   896.  , 

[a}  Sols  mltsd:  (1)  Where  h« 
gave  no  material  testimony  deroga- 
tory to  defendant.  Com.  v.  Mln  Sing, 
202  Mass.  121,  88  NE  918;  Tale  v. 
State,  66  Tex.  Cr.  272,  120  SW  419. 
(2)  Where  he  Is  only  one  of  many 
witnesses  who  testified  to  defendant's 
bad  reputation.  Oabbard  v.  Com.,  159 
Ky.  624,  167  SW  942.  (S)  Where  the 
fact  to  which  the  witness  testified 
was  admitted  by  defendant.  Wool- 
drldge v.  State,  49  Fla.  187.  38  S  3. 
(4)  Where  the  evidence  of  defend- 
ant's guilt  was  conclusive.  Peo.  v. 
Strand,  268  111.  642,  109  NE  274.  (6) 
Where  the  rejected  statements  by 
which  it  was  sought  to  impeach  the 
witness  were  fully  covered  by  an  affi- 
davit and  other  papers  which  were 
subsequently  put  before  the  Jury. 
State  V.  Miller,  78  Wash.  268,  138 
P  896.  (6)  Where,  if  the  Impeach- 
ing testimony  bad  been  admitted  and 
the  witness  wholly  discredited,  the 
evidence  was  so  manifestly  In  sup- 
port of  the  verdict  that  it  could  not 
have  been  affected  thereby.  Vowetl 
v.  State,  72  Ark.  158,  78  SW  762. 
To  same  effect  Peo.  v.  Strosnlder, 
264  111.  434,  106  NE  229  (holding  that. 
In  a  prosecution  for  obtaining  money 
by  means  of  the  confidence  game,  the 
exclusion  of  evidence  which  would 
tend  to  discredit  the  complaining 
witness  as  to  one  statement  was  not 
prejudicial,  where  the  complaining 
witness'  story  was  so  corroborated 
as  to  other  matters  that  the  jury 
could  not  have  acquitted). 

97.     State    v.    Anderson,    126    Iowa 


501,   101   NW  201. 

96.  Posey  v.  State.  12  Ala.  A.  193. 
67  B  737;  Peo.  v.  Zimmerman,  11  Ca\. 
A.  115,  104  F  590.  See  also  Peo.  v. 
Silva.  121  Cal.  668,  64  P  146  (holding 
that  error  In  limiting  a  question  as  to 
reputation  of  witness  "for  truth.  Hon- 
esty, and  integrity"  to  his  reputa- 
tion for  truth  and  veracity  is  harm- 
less, witness  having  given  evidence 
of  his  dishonesty  by  testifying  that 
with  defendant  he  committed  the  lar- 
ceny in  question). 

[a]  Tbns,  exclusion  of  the  record 
of  conviction  of  a  witness  was  harm- 
less, he  having  admitted  his  guilt, 
and  the  character  of  his  sentenoe 
having  nothing  to  do  with  his  credi- 
bility, or  with  the  guilt  of  defendant 
In  receiving  the  goods  for  the  theft 
of  which  witness  was  convicted.  Peo. 
V.  Zimmerman,  11  Cal.  A.  116,  104  P 
590. 

99.  Peo.  V.  Ryder,  151  Mich.  187. 
114  NW  1021;  State  v.  Bobbitt,  242 
Mo.    273.    146   SW   799. 

[a]  Thns,  where  the  evidence 
showed  conclusively  that  the  repu- 
tation of  a  certain  witness  for  truth 
and  veracity  was  bad  in  the  neigh- 
borhood where  he  resided,  error  in 
not  permitting  the  witnesses  who 
testified  that  his  reputation  In  such 
respects  was  bad  to  be  asked  If  they 
would  believe  him  under  oath  was 
harmle.ts.  Peo.  v.  Ryder,  161  Mich. 
187,   114  NW  1021. 

1.  State  V.  Angel,  98  S.  C  149,  7S 
SB   190. 

S.  Parson  v.  Com.,  112  SW  617,  SS 
KyL  1061. 

3.  In  eivil  oassa  see  Appeal  and 
Error   {    2942. 

4.  Britton  v.  Com.,  128  Ky.  411. 
96  SW  556.  29  KyL  857;  Nickollsack 
V.  State,  75  Nebr.  27,  106  NW  895; 
Peo.  V.  Morrison,  194  N.  T.  176,  86 
NB  1120.  128  AmSR  552  [rearg  den 
196  N.  Y.  116,  88  NB  21,  133  AmSR 
780,  16  AnnCas  871]. 

5.  Britton  v.  <:k>m.,  123  Ky.  411, 
96  SW  556,  29  KyL  857. 

6.  NlckoliKBck  v.  State,  76  Nebr. 
27.    105    NW    895. 

7.  Peo.  v.  Collins,  144  Mich.  121. 
125.  107  NW  1114  (where  It  was  said: 
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ground  for  reversal,^  especially  where  the  evidence 
is  eonflicting  on  the  matters  teatifled  to  by  the 
witness  whom  it  is  sought  to  impeach.'  And  it  has 
been  held  that  this  is  so  even  though  the  witness 
is  impeached  on  an  immaterial  matter,^"  especially 
where  there  is  a  sharp  conflict  in  the  testimony 
on  the  main  iasne.^'  So  the  admission  of  impeach- 
ing testimony  which  relates  to  a  false  issue  of  fact 
b  also  prejudicial  error,  when,  if  the  false  issue 
was  determined  favorably  to  the  state,  'defendant 
would  be  correspondingly  affected.'^  It  is  also  prej- 
udicial error  to  permit  a  witness  for  the  proseen- 
tion,  after  testifying  to  impeaching  statements  al- 
\egeA  to  have  been  made  by  one  of  defendant 's  wit- 
nesses, to  state  that  such  statements  were  also  made 
in  the  presence  of  a  third  party  who  could  not  be 
present  at  ,the  trial  on  account  of  'sickness.^*  And 
error  in  not  withdrawing  testimony  improperly  ad- 
mitted of  the  general  reputation  of  the  state's  un- 
impeached  witness,  where  his  testimony,  in  direet 
conflict  with  that  of  defendant's  witnesses,  was  di- 
rected at  the  vital  point  of  the  ease,  is  preju- 
dicial.'* Error  in  permitting  the  state,  not  surprised 
by  the  adverse  testimony  of  a  witness  called  by  it, 
to  prove  contradictory  statements  is  not  cured  by 
the  exclusion  of  a  written  contradictory  statement 


of  the  witness." 

Hanulees  error.  Error  in  admitting  incompetent 
testimony  for  the  purpose  of  impeaching  a  witness 
will  not  constitute  ground  for  reversal,  where  it  is 
apparent  that  no  prejudice  resulted  to  defendant.^* 
A  fortiori  error  in  permitting  a  state's  witness  to 
be  improperly  impeached  furnishes  no  ground  of 
complaint  for  defendant.'^  Also  error  in  admitting 
improper  impeaching  testimony  is  not  prejudicial, 
where  the  facts  so  testifled  to  are  admitted  by  the 
witness  impeached,'^  where  the  witness  impeached 
by  proof  of  a  former  conviction  is  permitted  to 
test&y  that  the  conviction  has  been  set  aside  and 
the  case  dismissed,'^  or  where  the  court  withdraws 
the  impeaching  evidence  from  the  consideration  of 
the  jury  and  instructs  them  to  disregard  it.">  So 
it  has  been  held  that  cross-examination  of  a  witness 
as  to  whetlier  he  had  been  arrested  is  harmless  er- 
ror, where  he  thereafter  testified  that  he  was  tried 
and  acquitted.^'  And  it  has  been  held  that,  in 
attempting  tb  impeach  a  witness  by  testimony  given 
at  a  former  trial,  only  such  portions  of  the  testi- 
mony as  were  denied  by  the  witness  should  have  been 
read  to  the  jury;  but  the  reading  of  the  whole  of 
the  evidence  was  not  so'  prejudicial  tb  defendant 
as  to  constitute  reversible  error.** 


To  produce  the  merchant  with  his 
books,  to  proceed  to  the  point  of  Im- 
peachment, to  argue.  In  the  presence 
of  the  Jury,  the  right  to  In-.peach  and 
to  use  In  the  argument  alleged  hypo- 
thetical statements  covering  the  very 
facts  claimed,  by  insinuation  and  by 
Inference,  to  exist.  Is  likely  to  have 
all-of  the  effect  obtainable  from  open 
contradiction  and  Impeachment.  The 
court  will  assume,  in  this  case,  that 
the  offer  to  prove  was  as  prejudicial 
as  the  evidence  would  have  been  if 
the  court  had  permitted  the  fullest 
impearhment"). 

8.  Ala. — Phillips  v.  State,  11  Ala. 
k.  16,  65  8  444. 

Ark.— McAlister  v.  State,  99  Ark. 
t04.  139  SW  684. 

Cal. — ^Peo.  v.  Fong  Chung,  5  Cal.  A. 
687,  91  P   106. 

Ind. — Canada  V.  Curry,  7S  Xnd.  246. 

Ky.— Sullivan  V.  Com.,  158  Ky.  636. 
165  SW   696. 

Ulch. — Peo.  v.  Lahnala,  193  Mich. 
144.  159  NW  352.  * 

Mont. — State  v.  Jones,  48  Mont.  606, 
139  P  441. 

Nebr. — ^Dawson  v.  State,  96  Nebr. 
777.  148  NW  967;  Nlckollzack  v. 
State,  75  Nebr.  27,  105  NW  .395. 

Tex. — ^Holland  v.  State,  60  Tex.  Cr. 
117,  131  SW^  568:  Jones  v.  State,  62 
Tex.  Cr.  206,  106  SW  126:  Jenkins  v. 
State,  45   Tex.  Cr.  173.  75   SW  312. 

9.  Nash  v.  State,  73  Ark.  399,  84 
SW  497. 

la  Stout  V.  State,  174  Ind.  395, 
92  NE  161,  AnnCasl912D  37;  Ballard 
V.  State,  71  Tex.  Cr.  687,  160  SW  716: 
Holland  v.  State,  60  Tex.  Cr.  117,  131 
SW  563;  ColUns  v.  State,  (Tex.  Cr.) 
(6  SW  840. 

[a]  BMMon  for  nlSk— "Impeach- 
ing a  material  witness  on  an  imma- 
terial matter  is  reversible  error,  be- 
cause, by  discrediting  the  witness, 
and  showing  the  Jury,  that  upon  an 
immaterial  issue  he  had  testifled 
falsely,  it  is  calculated  to  make  the 
jury  believe  that  he  may  have  testi- 
fied falsely  in  regard  to  other  mat- 
ters which  were  material."  Branch 
Cr.  L.  i  867  [quot  Ballard  v.  State, 
71  Tex.  Or.   687,  591.   160   SW   716]. 

[b]  Xnla  appU*d<— In  a  prosecu- 
tion for  rape,  claimed  to  have  been 
committed  in  the  afternoon  after  de- 
fendant and  prosecutrix  h«d  taken 
dinner  at  a  certain  house  to  which 
they  went  from  church,  defendant 
l)ad  testifled  that  he  walked  from 
church  to  this  house.  It  was  held, 
that  Impeaching  testimony  to  show 
that  defendant    rode   to    the    bouse 
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Instead  of  walking,  although  the  is- 
sue Itself  was  Immaterial,  had  a  ten- 
dency to  prejudice  defendant.  Bal- 
dridge  v.  State,  46  Tex.  Cr.  193,  74 
SW   916. 

11.  Holland  v.  State,  60  Tex.  Cr. 
117.  181  SW  663. 

IS.  Peo.  V.  LAhnala.  193  Mich.  144, 
182,  169  NW  352  (where  It  was  said: 
"The  danger  in  any  case  Is  that. not 
the  sworn  testimony  given  in  court, 
but  the  unsworn,  extrajudicial  state- 
ments made  by  witnesses  will  be 
used   to  convict  a  respondent"). 

13.  Phillips  V.  SUte.  11  Ala.  A. 
15,  65  S  444. 

14.  Clay  V.  SUte,  78  Tex.  Cr.  141. 
180   SW  277. 

15.  SUte  V.  MacRorle,  86  N.  X  Jj. 
401.   92  A  678. 

16.  Ala. — Rogers  v.  SUte,  (A.)  76 
S  264. 

Cal. — ^Peo.  V.  Wong  Chuey,  117  Cal. 
624,  48  P  833;  Peo.  v.  Mar  Gin  Sule, 
11  Cal.  A.   42,   IDS  P  951. 

Ga. — Cobb  v.  State,  11  Ga.  A.  62. 
74    SB   702. 

Iowa. — State   v.  Walker,    133   Iowa 
489,  110  NW  926. 
.    Kan. — State  v.  Fooks,  29  Kan.   425. 

Ky. — Gabbard  v.  Com.,  159  Ky.  624, 
167  SW  942. 

Miss.— Price  v.  SUte.  38  S  41. 

Mo.— SUte  v.  Clement,  <A.)  188 
SW   1133. 

Nebr. — Lukehart  v.  SUte,  91  Nebr. 
219,  136  NW  40.  ^ 

N.  T.— Peo.  V.  Cardillo,  it!  N.  T. 
70,   101   NB  716,  AiinCasl914C   266. 

Okl.— White  V.  State,  4  Okl.  Cr. 
143.   Ill   P   1010. 

Or. — State  v.  O'Donnell,  77  Or.  116, 
149  P  636. 

Pa. — Com.  V.  Bober,  69  Pa.  Super. 
678. 

Tex. — ^Wilson  v.  State,  71  Tex.  Cr. 
426,  160  SW  967;  Renn  v.  State,  64 
Tex.  Cr.  639,  143  SW  167;  Anderson 
V.  SUte,  56  Tex.  Cr.  360,  120  SW  462: 
Lard  v.  State,  54  Tex.  Cr.  670,""  113  SW 
762. 

W.  Va. — State  v.  Gebhart,  70  W. 
Va.  232.  73  SE  964. 

[a]  Bale  applied;  (1)  Where  the 
impeaching  testimony  did  not  In  any 
manner  contradict  any  statements 
made  by  the  witness.  Anderson  v. 
State.  56  Tex.  Cr.  360,  120  SW  462. 
(2)  "Where  the  testimony  of  the  wit- 
ness whom  it  is  sought  to  impeach  is 
immaterial.  Caples  v.  State,  3  Okl. 
Or.  72,  104  P  493.  26  LRANS  1033: 
Lard  V.  State,  54  Tex.  Cr.  570,  113  S"W 
762.  (3)  Where  the  witness  did  not 
testify  .to  any  fact  favorable  to  de- 


fendant.    "White  V.  SUte,  4  Okl.  Cr. 
143,   111   P   1010. 

17.  Peo.  V.  Johnson,  131  Cal.  511, 
63  P  842;  Holmes  v.  SUte,  68  Tex. 
Cr.   17,  150  SW  926. 

[a]  Tbiu,  on  the  trial  of  defend- 
ant for  assault  with  Intent  to  com- 
mit rape,  the  fact  that  the  district 
attorney  was  permitted  to  read  cer- 
Uln  questions  and  answers  to  two 
little  girls  while  on  the  witness  sUnd 
from  their  testimony  given  on  the 
preliminary  examination  of  defend- 
ant before  the  magistrate,  over  de- 
fendant's objection  that  the  prosecu- 
tion was  trying  to  impeach  its  own 
witnesses,  was  not  prejudicial  error, 
since  the  girls  were  the  only  mate- 
rial witnesses  against  him,  and  he 
would  have  been  benefited  by  any 
weakening  of  their  testimony.  Peo. 
V.  Johnson,   131  Cal.  511,  63  P  842. 

18.  SUte  V.  Clement,  (Mo.  A.)  183 
SW  1133;  Peo.  v.  Cardillo,  207  N.  T, 
70,  100  NB  716,  AnnCasl914C  266;. 
State  V.  Gebhart  70  W.  Va.  232,  73 
SB  964. 

[a]  ZUnstratiOB. — ^Where  evidence 
that  defendant,  in  a  prosecution  for 
murder,  admitted  to  the  witness  that 
he  had  been  convicted  of  a  crime  is 
improperly  received  for  the  purpose 
of  attacking  the  credibility  of  de- 
fendant, but  accused  on  his  cross- 
examination  admits  that  he  has  been 
convicted  several  times  and  has 
served  several  terms,  the  error  in  the 
reception  of  the  first  mentioned  evi- 
dence is  not  ground  for  reversal  In 
view  of  the  provision  of  the  code  of 
criminal  procedure.  Peo.  v.  Cardillo, 
207  N.  "ST  70,  100  NE  716,  AnnCas 
1914C  255. 

19.  Bedford  v.  State,  75  Tex.  Cr. 
309.    170   SW   727. 

50.  Hill  V.  State,  194  Ala.  11,  69 
S  941-  State  v.  Walker,  133  Iowa  489, 
110  NW  925;  State  v.  Fooks,  29  Kan. 
425;  Short  v.  State,  (Tex.  Cr.)  187 
SW  955. 

[a]  Thus  error  on  a  murder  trial 
in  admitting  evidence  tending  to  im- 
peach'' defendant's  wife  who  testified 
in  his  behalf,  and  in  overruling  de- 
fendant's motion  to  withdraw  the 
evidence  from  the  Jury  on  specified 
grounds,  is  not  ground  for  reversal, 
where  the  court  afterward  reconsid- 
ered its  action,  and  upon  Its  own 
motion  ruled  out  the  evidence  and 
withdrew  It  from  the  Jury.  State  v. 
Fooks,    29  Kan.    426. 

51.  Com.  V.  Bober,  69  Pa.  Super.  673. 
S3.     State   v.    Taylor,    134    Mo.    109. 

36    SW   92. 
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[i  36471  dd.  Fulnre  to  Limit  Imp«achlii<  Eri- 
dmce  to  PorpoM  for  WMch  Admitted.  Failure  ,o£ 
-the  court  to  admonish  the  jury  that  testimony  ad- 
mitted for  the  purpose  of  impeaching  a  witness  is 
competent  to  contradict  him,  but  is  not  competent 
as  substantive  evidence  of  the  offense,  is  ordinarily 
prejudicial  error.**  However,  it  has  been  held  that 
the  refusal  of  the  trial  court  to  limit  evidence  im- 
peaching the  testimony  of  a  witness  for  the  de- 
fense to  the  purpose  of  impeachment  alone  was  not 
prejudicial  error,  where  the  state  of  the  case  was 
such  that  the  testimony  could  not  have  been  con- 
sidered by  the  jury  for  any  other  purpose.** 

[i  3648]  (10)  Befrething  Memory  of  Wit- 
ueu,**  Error  in  permitting  a  witneiss  to  refresh  his 
memory  by  referring  to  memoranda,  data,'  entries 
in  record,  or  former  testimony,  etc.,  will  not  be 
ground  for  reversal  where  no  prejudice  results.** 
On  the  other  hand,  injury  from  the  court's  denial 
of  the  right  to  refer  to  a  written  statement  of  an- 
othor  witness  to  refresh  recollection  was  averted, 
where  the  statement  was  offered  by  defendant  and 


admitted  as  evidence  of  what  such  other  witness 
had  stated.*'  And  the  error,  if  any,  in  refusing  to 
require  the  justice  of  the  peace  conducting  the  pre- 
liminary examination  of  accused  to  refresh  his 
memory  from  the  written  testimony  of  a,  witness 
taken  by  him  is  not  prejudicial,  where  the  testimony 
of  the  witness  on  the  trial,,  or  the  testimony  taken 
by  the  justice,  is  not  in  the  record.** 

H  3649]  (11)  Older  of  Proof.**  Ordinarily 
the  action'  of  the  eourt  in  requiring  or  permitting 
evidence  to  be  introduced  out  of  its  proper,  logical, 
and  regular  order  is  not  prejudicial  and  will  not 
authorize  a  reversal  of  the  conviction.***  Thus  the 
admission  of  evidence  in  chief  which  would  have 
been  competent  in  rebuttal,*^  or  the  admission  of 
evidence  in  rebuttal  that  would  more  properly  have 
been  introduced  in  chief,**  is  not  ordinarily  preju- 
dicial error.  Such  also  is  the. case  as  regards  ad- 
mitting confessions  before  establishing  prima  facie 
the  corpus  delicti,  where  the  corpus  delicti  is  after- 
ward established,**  the  admission  of  declarations  of 
one  of  the  alleged  conspirators  before  proof  of  the 


93.  Redden  v.  Com.,  140  Ky.  94, 
IJO   SW   817. 

84.  Watson  v.  State.  6t  Tex.  Cr. 
86.   105  SW   509. 

M.  IB  elvU  oaaea  see  Appeal  and 
Error   I   2943. 

as.  U.  S.— Foster  V.  U.  S.,  178  Fed. 
165.  101  CCA  486. 

Ind.— Leach  v.  SUt^  177  Ind.  234, 
97  NB   792. 

La. — State  v.  Thompson,  116  La. 
829.  41  S  107. 

Nev. — State  v.  Tranmer,  39  Nev. 
142,  164  P  80.  I 

8.  D. — SUte  ▼.  Callahan,  18  S.  D. 
160,  99  NW  1100. 

Tex. — Tabor  v.  State,  62  Tex.  Cr. 
387.   107  SW  1118. 

[a]  Bnle  appllMt  (1)  Where  a 
former  statement  of  a  witness  to  re- 
fresh hlrf  memory  was  ineffective  for 
that  purpose  and  the  statement  was 
not  Kiven  to  the  Jury.  Foster  v.  U.  8., 
178  Fed.  165.  101  CCA  486.i  (2)  TiTiere 
statements  made  by  him  before  and 
after  refreshing  his  memory  were 
substantially  the  same.  State  v. 
Tranmer,  39  Nev.  142,  164  P  80.  (3) 
Where  the  matter  In  respect  of  which 
the  witness  is  permitted  to  refresh 
his  memory  Is  made  certain  by  the 
testimony  of  a  great  number  of  wit- 
nesses. Hammock  v.  State,  49  Tex. 
Cr.  471,  93  SW  549.  (4)  Where  the 
witness*  memory  is  not  refreshed  by 
being  allowed  to  read  testimony  given 
by  him  on  preliminary  examination 
and  he  testifies  that  he  has  no  recol- 
lection of  any  fact  about  which  he 
was  being  then  interrogated.  State 
V.  Thompson,  ,  116  I^a.  829,  41  S 
107. 

07.  AUsup  v.  State,  (Ala.  A.)  72 
S  699. 

08.  State  V.  Bradley,  161  N.  C.  290, 
76  SB  720. 

88.  AdmlaaioB  of  •vtaeaoe  wttlMlit 
naoeMWiT  pxallmlnazy  pxoof  see  In- 
fra i   3672. 

Hi  elvll  oases  see  Appeal  and  Er- 
ror J  2944. 

80.  U.  S.— Klnser  v.  V.  S.,  231  Fed. 
856.  146  CCA  52;  Cohen  y.  U.  S.,  157 
Fed.  661,  86  CCA  113  [certiorari  den 
207  U.  S.  596,  28  SCt  261.  62  L.  ed. 
8677 

Aia. — Foshee  y.  State,  9  Ala.  A.  76, 
68   8   753. 

Cal.— Peo.  v.  Craig,  162  Cal.  42,  91 
P  997;  Peo.  v.  Arrlghlnl,  122  Cal.  121, 
64  P  591;  Peo.  ▼.  Wong  Hlng,  28 
Cal.  A.  230.  151  P  1159. 

Colo. — McQueary  v.  Peo.,  48  Colo. 
214,  110  P  210,  21  AnnCae  660  (hold- 
ing that  the  erroneous  introduction 
of  evidence  showing  that  prosecu- 
trix's reputation  for  truth,  veracity, 
and  chastity  was  good,  before  her 
reputation  In  those  respects  had  been 


attacked,  was  cured  by  defendant 
subsequently  introducing  evidence 
attacking  her  character  with  refer- 
ence to  such  virtues). 

Fla. — Holland  v.  State.  39  Fla.  178, 
22  S  298;  Ortli  v.  State,  30  Fla.  256, 
11   S  611. 

Ky. — Bennett  v.  Com.,  160  Ky.  604, 
150  8W  806,   43   LRANS  419. 

N.  T. — Peo.  V.  Van  Tassel,  26  App. 
Dlv.  445,  50  NYS  63.  IS  N.  Y.  Cr.  160 
[aflr  156  N.  Y.  561,  61  NE  274]. 

Okl. — Montgomery  v.  State,  11  OkL 
O.  416,  142  P  1048,  147  P  1064. 

Pa. — Taylor  v.  Ctoip.,  109  Pa.  262. 

Tenn. — Ashby  v.  State,  124  Tenn. 
684,  139  SW  872. 

Tex. — Spence  v.  State,  (Cr.)  189 
SW  269;  Knight  v.  State,  64  Tex.  O. 
641,  144  SW  967. 

Wash. — State  v.  Macleod,  78  Wash. 
176,   138   P  648. 

Wis.— Ruth  V.  State,  140  Wis.  878, 
122  NW  733  (holding  that  in  a  crim- 
inal trial  the  fact  that  expert  ac- 
countants were  permitted  to  testify 
that  items  of  book  entries  were 
shown  to  be  Incorrect  by  summary 
statements  from  the  books  without 
introducing  In  evidence  all  of  the 
books  and  the  entries  on  which  such 
statements  were  based  did  not  preju- 
dice accused,  where  all  of  the  books 
were  brought  into  court  and  identi- 
fied, and  were  accessible  to  accused 
and  his  attorney). 

"[The  court]  must  look  at  the 
real  competency  of  the  evidence,  and 
not  at  the  order  of  its  reception;  and 
when  we  find  that  it  was  all  finally 
competent,  we  will  not  reverse  be- 
cause of  the  time  or  order  of  its  in- 
troduction." Cox  V.  State,  8  Tex.  A. 
264,  297.  84  AmR  746. 

81.  Turner  v.  State.  100  Ark.  199, 
139  SW  1124;  Peo.  v.  Craig.  162  Cal. 
42,  91  P  997;  State  v.  Beedle.  (Mo.) 
180  SW  888;  State  v.  Mtuileod,  78 
Wash.  '175,    138   P   648. 

[a]  Thna  (1)  in  a  prosecution, 
under  Rev.  St.  (1909)  |  4496,  for  the 
carrying  of  a  concealed  weapon, 
where  accused  defended  on  the 
ground  that  he  was  carrying  it  for 
the  Innocent  purpose-  of  sending  It 
away,  the  receipt  of  evidence  in  chief 
of  other  offenses  at  the  same  time 
was  not  prejudicial  error,  where  the 
evidence  would  have  been  admissible 
In  rebuttal  on  the  question  of  Intent. 
State  v.  Beedle,  (Mo.)  180  SW  888. 
(2)  Whore  evidence,  that  accused 
was  intoxicated  when  he  treated  de- 
ceased. If  Inadmissible  as  part  of 
the  state's  case  In  chief,  on  a  trial 
for  manslaughter  resulting  from  an 
abortion,  was  proper  In  rebuttal,  the 
Irregularity  in  its  admission  out  of 
order  was  not  reversible  error.    State 


V.  Macleod,  78  Wash.  176,  188  P  648. 

88.  V.  8.— Klnser  v.  V.  8.,  231 
Fed.  866,  146  (X:a  58  (where  de- 
fendant was  permitted  to  Introduce 
in  surrebuttal  as  fully  as  If  the  gov- 
ernment's case  In  chief  had'  Just 
closed). 

C^l. — ^Peo.  V.  Parrish.  26  Cal.  A. 
314,  143  P  546  (where  similar  facts 
were  shown  by  testimony  properly 
introduced  in  chief);  Peo.  v.  Whit- 
low, 24  Cat.  A.  1.  139  P  826;  Peo.  y. 
Mar  ain  Sule,  11  Cal.  A.  42,  108  P 
961. 

Colo. — Shemwell  v.  State,  161  P 
167  (holding  that,  where  defendant 
denied  on  cross-examination  that  he 
had  stated  to  certain  persons  that  he 
was  going  to  move  the  furniture  to 
which  he  had  obtained  a  bill  of  sale 
to  his  hotel  In  the  mountains.  In- 
troduction on  rebuttal,  Instead  of  In 
chief,  of  testimony  that  defendant 
made  such  statements,  did  not  prej- 
udice defendant's  rights);  Porter  v. 
Peo.,   31  Colo.   508,   74  P  879. 

111. — Peo.  V.  Slaughter,  182  HI.  A. 
612. 

Iowa. — State  v.  Sellgman,  127  Iowa 
416,  108  NW  367  (where  the  iDersons 
calle(I  in  rebuttal  corroborated  rather 
than  contradicted  defendant's  own 
testimony  on  the  subject  concerning 
which  they  were  called). 

Ky.— Allen  v.  Com..  176  Ky.  476, 
196  SW  160  (where  accused  was  not 
denied  the  opportunity  of  meeting 
evidence,  and  did  testify  with  refer- 
ence thereto);  Code  O.  Prac.  il  340. 
358;  Frlerson  v.  Com.,  176  Ky.  684, 
194  SW  914;  Truax  v.  Com..  149  Ky. 
699,  149  SW  1033;  Collett  v.  Com.,  121 
SW  426  (where  the  court  cannot  say 
that  the  result  was  affected  by  the 
admission  of  evidence  in  rebuttal 
which  should  have  been  Introduced  in 
chief);  Chapman  v.  Com.,  112  SW 
667.  33  KyL  966  (holding  that,  where 
decedent  was  killed  while  In  his 
house  as  the  result  of  a  knife  wound, 
and  there  was  not  only  testimony 
that  accused  had  said  that  he  Inflict- 
ed the  wound,  but  also  conduct  on  his 
part  strongly  confirming  the  evidence 
of  his  guilt,  the  Introduction  of  evi- 
dence in  rebuttal  Instead  of  In  chief 
that  accused  had  stated  that  he  had 
put  a  knife  on  the  mantel  In  the 
house  was  not  substantial  error); 
Burton  v.  Com.,  66  SW  516,  23  KyL 
1916. 

Wash. — State  v.  SerWe,  91  Wash. 
516.   168  P  81. 

33.  Floyd  V.  State.  82  Ala.  K,  2 
S  688:  Foshee  v.  State,  9  Ala.  A. 
76,  68  S  753;  Peo.  v.  Wagner,  29  Cal. 
A.  363.  166  P  649;  Holland  v.  State, 
89  Fla.  178,  22  S  298;  Ashby  v.  SUte, 
124   Tenn.    684,   189   SW    872. 


For  later  caaea,  davelopmeBts  and  obaagMi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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conspiraey,  where  saeh  proof  iwas  BnbBeqa^tijsr 
made  by  evidenee  other  than  the  declarations,"  or 
admitting  corroborating  testimony  before  tfestimony 
to  impeaeh  the  witness  corroborated  has  been  in- 
troduced, where  subsequently  impeaohing  evidence 
is  introduced,** 

[i  3650]  <12)  Production  of  Books  uid  Doco- 
mants.**  Error  in  refusiz^  to  require  the  state  to 
produce  an  agreement  granting  an  accomplice  im- 
munity in  consideration  of  his  testimony  in  order 
that  it  may  be  used  on  his  cross-examination  is  prej- 
adieiid  to  defendant,"  and  the  error  is  not  cured  by 
the  subsequent  production  of  the  agreement  after 
the  witness  had  left  the  stand.** 

[S  3651]  (IS)  Adminioii  of  Depodtions.**  The 
admission  in  evidenee  of  the  cross-examination  of  a 
witness,  no  cross  interrogatories  having  been  at- 
tached, to  the  special  commission  under  which  the 
deposition  was  taken,  although  technical  error,  is 
not  reversible  error.*"  And  any  irregularity  in  ad- 
mitting in  evidenee  in  a  prosecution  for  murder 
the  deposition  of  a  deceased  witness  taken  at  the 
preliminary  examination,  where  it  was  not  shown 
that  the  reporter's  stenographic  notes  had  been  ffled 
with  the  county  clerk,  as  required  by  statute,  was 
withont  injury  to  defendant,  where  the  notes  were 
actually  so  filed  before  the  conclusion  of  the 
trial" 

[f  3652]  (14)  Baoponiag  Case  for  Additional 
Bridancek  It  is  prejudicial  error  to  reopen  a  case 
to  let  in  new  testimony  after  it  is  finally  closed, 
without  giving  defendant  a  reasonable  time  to  re- 
call his  witnesses  to  make  answer  to  such  new 
testimony.**  And,  conversely,  refusal  to  reopen  the 
case  to  permit  further  evidence  by  accused  will  be 

34.  Cohen  v.  U.  S..  1S7  Fed.  661, 
85  CCA  lis  [certiorari  den  207  U.  S. 
SSI,  28  set  881.  SZ  L.  ed.  367].  To 
(ame  effect  Peo.  v.  Rollins,  14  Cal. 
A.  134.  Ill  P  IZS  (holdins  tliat.  while 
the  declaratlona  of  a  conspirator  are 
Inadmisaible  aKainst  hla  co-consplra- 
tors  without  the  conspiracy  being 
proved,  a  reversal  of  the  order  of 
proof  Is  of  no  moment.  In  the  ab- 
<ence  of  a  showing,  of  Injury). 

SSw  Click  V.  Stale,  (Tex.  Cr.)  156 
SW  270;  Caples  V.  State,  (Tex.  Cr.) 
Hi  SW  ZST;  Boaley  v.  State,  (Tex. 
Cr.)  lEg  SW  878. 

as.  b  civil  OM—  see  Appeal  and 
Error  |  2946. 

87.  Peo.  V.  Becker,  210  N.  T.  274, 
144  NE  896. 

38.  Peo.  V.  Becker,  210  N.  T.  274, 
104  NE  196. 

38.  ih  olvU  CM—  see  Appeal  and 
Error   I    2948. 

4&  SUte  V.  Taylor,  184  Mo.  109, 
35  SW  93. 

4L  Peo.  V.  Bslabe,  127  Ca\.  248, 
5»  P  677. 

43,  Taylor  v.  State,  81  Oh.  Ctr.  Ct 
Ml 

43:  Martin  v.  Com.,  146  Ky.  762, 
141  9W  64 

41  V.  S.— Sawyer  v.  U.  S..  202  XJ. 
8.  150,  28  set  676,  60  L.  ed.  972,  6 
AnnCas  289:  McKelvey  v.  V.  S.,  241 
Fed.  801.  154  CCA.  508;  Sheridan  v. 
D.  S.,  286  Fed  805,  149  CCA  437; 
Tucker  t.  U.  S..  224  Fed.  833,  140  CCA 
lli:  Myers  v.  V.  S„  223  Fed.  919,  189 
CCA  399;  Stem  v.  U.  S..  193  Fed^888, 
114  CCA  102  [aft  186  Fed.  8541: 
Thompson  ▼.  U.  8.,  144  Fed.  14,  75 
CCA  172,  7  AnnCas  82;  Brown  v.  U. 
8.,  142  Fed.  1,  73  CCA  187;  Dlramlok 
V.  U.  8..  116  Fed.  825,  54  CCA  329 
{as.  112  Fed.  350.  and  certiorari  den 
IH  U.  8.  674,  24  SCt  846,  48  L.  ed. 
W8];  Tubba  v.  U.  S.,  106  Fed.  69,  44 
CCA  857. 

Ala.— Thomas  v.  State.  166  Ala.  166, 
<7  8  2(7;  Watson  v.  SUte,  156  Ala. 
),  41  8  282;  Kelsoe  v.  SUte,  (A.) 
n  S  831. 


eonsidered  reversible  error,  when  it  appears  that 
the  trial  court's  action  has  prejudiced  aecased's 
substantial  rights  in  refusing  to  reopen.** 

[(  3653]  k.  EvldenM— (1)  In  OenaraL  Rul- 
ings as  to  evidence,  <althongh  technically  erroneous^ 
will  not  constitute  a  ground  for  reversal,  where  no 
prejudice  results  to  the  party  complaining.**  It  has 
been  so  held  where  the  rulings  related  to  immaterial 
evidence,**  to  facts  admitted  by  defendant,**  or 
to  evidence  relevant  to  counts  on  which  defendant 
was  acquitted;*'  where  the  errors  do  not  weaken 
the  testimony  properly  admitted,**  nor  affect  the 
legality  of  the  trial;*'  or  where  the  legal  evidence 
leaves  no  doubt  of  defendant's  guilt.*"  So  it  is 
no  ground  for  roversal  that  the  court  permitted  a 
witness  to  identify  a  letter  which  was  merely 
marked  for  identification  and  not  introduced  in  evi- 
dence;** or  permitted  the  state  to  accoiint  for  the 
absence  of  a  witness;**  or  permitted  a  witness  to 
characterize  language  used  by  defendant  as  vile, 
profane,  and  abusive,  when  the  uncontradicted  evi- 
dence showed  that  the  language  was  of  this  char- 
acter;** or  admitted  evidence  in  the  jury's  presence, 
intended  for  the  court,  to  lay  the  foundation  for  a 
dying  declaration;**  or  failed  to  require  a  witness  to 
answer  "yes"  or  "no,"  where  there  was  no  com- 
plaint that  the  answers  taken  as  a  whole'  ^^eK  not 
snfiSeiently  explicit  and  that  they  did  not  fully  meet 
the  questions  prop>ounded  to  him;**  or  refused  to 
compel  the  prosecution  to  call  and  examine  witnesses 
present  in  court.**  And  failure  of  the  court  to 
make  a  formal  deelaration  that  the  proof  was  suf9- 
cient  to  make  a  prima  facie  showing  of  conspiracy 
BO  as  to  permit  the  acts  and  declarations  of  one 
conspirator  to  be  proved  against  another  conspirator 


Ark.— New  v.  SUte,  98  Ark.  142, 
137   SW   664. 

Cal. — Peo.  V.  Maruyama,  19  Cai. 
A.  290,  126  P  924. 

Colo. — Rice  V.  Peo.,  40  Colo.  377, 
90  P  1031. 

Fla. — Owens  v.  SUte,   66   Fla.  488, 

62  S  661;  (Soft  T.  State,  60  Fla.  13,  17, 

63  S    327. 
Oa. — Lovett  v.  SUte,  13  Oa.  A.  71. 

78  SS  867;  Solomon  v.  SUte,  10  Oa. 
A.  469,  73  SB  623;  Mlxon  v.  SUte. 
7  Oa.  A.  805,  68  SE  816;  Sutton  v. 
SUte,  2  Oa.  A.  417,  68  SB  644. 

Ind.— Keesier  v.  SUte.  164  Ind. 
242.  66  NE  232. 

Iowa. — State  t.  Johns,  140  Iowa 
125.  118  tiW  296. 

Kan. — SUte  v.  Buck,  88  Kan.  114, 
127  P  631,  42  L.RANS  864,  AnnOis 
1B14B  730. 

La.— State  v.  Hill,  39  La.  Ann.  927, 
3    S    117. 

Md.— Simond  v.  SUte,  127  Hd.  29, 
96  A  1078. 

Mont. — SUte  v.  Rodgers,  40  Mont. 
248,  106   P  3. 

Nebr.— <::arter  v.  State,  98  Nebr. 
742,  154  NW  262. 

N.  T.— Peo.  V.  KaU.  209  N.  T.  811, 
108  NE  305,  AnDCa8l916A  501  [aft 
164  App.  Div.  44,  139  NTS  187]; 
Peo.  V.  Blase,  67  App.  Div.  686,  68 
NTS    472. 

Okl. — Smith  V.  Terr.,  14  Okl.  162, 
77  P  18  7  ^Fowler  v.  State,  8  (Jkl.  Cr. 
130,  126  P  831;  Byers  v.  Terr..  1 
Okl.  Cr.  677,  100  P  261.  108  P  532. 

Utah.— State  v.  Frlsby,  49  UUh 
227,  162  P   616. 

Vt.— SUte  V.  Alpert,  88  Vt.  191,  92 
A    32 

W.'Va. — State  v.  Farley,  89  SB  738; 
State  V.  Clark,  64  W.  Va.  625.  63  SE 
402. 

Wis. — Schultz  v.  SUte,  183  Wis. 
216,  113  NW  428. 

See  also  infra  i|   3664-3684. 

[a1  As  otherwu*  szprMnad,  tech- 
nical errors  in  rulings  on  evidence 
In  a  criminal  case  not  attectlng  de- 
fendant's subsUntlal   rights   will   be 


disregarded  by  the  reviewing  court. 
Peo.  V.  Mallon,  189  N.  T.  620  mem, 
81  NE  1171  mem  [aft  lis  App.  Div. 
486  mem.  101  NTS  814]. 

[b]  VkM*  no  fnadaautatal  tlghta 
hav*  bora  vloUteA  aad  th*  •vUmwo 
of  g«ttt  to  ■aJRelMrti  erroneous  rul- 
ings in  relation  to  evidence  furnish 
no  ground  for  reversal.  Bell  v.  SUte, 
85  Fla.   606.   82   S  664. 

[c]  Wlis**  snbs«4«MKt  dsvvlos- 
lauitB  ooaoluilv^  show  that  t£« 
nUlaga  OM  not  harm  AmtmaAaaX,  the 
conviction  will  not  be  reversed.  Rog- 
ers V.  SUte,  9  Okl.  O.  277,  131  P 
841. 

4B.  Watts  V.  State,  8  Ala.  A.  264. 
83  S  18;  Peo.  v.  McC:arthy,  14  Cal.  A. 
148.  Ill  P  274;  Keesier  v.  SUte,  164 
Ind.    242,   56   NE  232. 

46.  Kelsoe  v.  SUte,  (Ala.  A.)  73 
S   831 

47.  '  SUte  V.  Alpert,  88  Vt.  191, 
92  A  32 

4&  cioft  V.  SUte,  60  Fla.  13,  17, 
53  S  827. 

48.  OoS  v.  SUte,  80  Fla.  18,  17, 
63   S    327. 

80.  Ootr  V.  state,  80  Fla.  18,  17, 
68  8  827. 

81.  Peo.  V.  Maruyama,  19  Cal.  A. 
290,   125  P  924.  ^ 

GO.  Thomas  v.  State,  166  Ala.  166, 
47   S   257. 

63.  New  v.  State,  99  Ark.  142,  187 
SW  564. 

54.  State  v.  Clark.  64  W.  Va.  636, 
68  SE  402. 

SB.     State  v.  Rogers,  40  Mont  248, 

106  P  3. 

se.  state  T.  Williams,  30  La.  Ann. 
842. 

[a]  The  error.  If  any.  Is  oozed 
where  defendant  calls  and  examines 
the  witnesses  himself.     Peo.  v.  Resh, 

107  Mich.  251,  66  NW  99;  Eason  v. 
State.   6   Baxt.    (Tenn.)    431. 

[b]  If  defenAaat  dastarMi  to  nae  a 
wltaass  who  has  testUled  for  the 
■tats,  he  must  be  subpoenaed  or  the 
court  must  be  asked  to  direct  him  to 
appear,  or  his  nonappearance  will  not 
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is   not  prejudiciikl   where  sueh    proof  is   in  fact 
given.*' 

[i  3654]  (2)  Bulings  on  Objections  to  Ques- 
tions— (a)  In  Oeneral — aa.  Overmling  Objections  to 
Questions/^  Error  in  overruling  an  objection  to  a 
question  will  not  constitute  a  ground  for  reversal, 
where  no  prejudice  results  to  the  party  complain- 
ing/' It  is  generally  necessary  that  an  answer 
should  have  been  received  which  has  a  tendency 
to  prejudice  defendant.'"     Applying  the  foregoing 

justify  a  reversal  of  a  conviction. 
Simons  V.  Peo.,  150  111.  66,  36  NG 
1019. 

67.  Schulti  V.  State.  13S  Wis.  216. 
113  NW  428. 

68.  la  dvll  MMM  see  Appeal  and 
Brror  {   2949. 

69.  U.  S.— Greer  v.  U.  S.,  240  Fed. 
320,  153  CCA  246   [aS  245  U.  S.  559]. 

Ala. — ^Andrews  v.  State,  159  Ala. 
14,  48  S  858;  Falkner  v.  State,  151 
Ala.  77,  44  S  409;  Franklin  v.  State, 
145  Ala.  669,  39  S  979;  Keith  v. 
State,  (A.)  72  S  602;  Minto  v.  State, 
8  Ala-  A.  306,  62  S  376. 

Cal. — Peo.  V.  Morlne,  138  Cal.  626, 
72  P  166. 

Colo. — Boles  V.  Peo.,  37  Colo.  41, 
86   P   1030. 

Ind.— Norton  v.  State.  181  Ind.  123, 
loo  NE  449. 

Iowa. — State  V.  Ralston.  139  Iowa 
44.   116  NW  1068. 

Ky. — Choate  v.  Com.,  176  Ky.  427, 
195  SW  1080. 

La. — State  v.  Johnson,  141  La.  775. 
76  S  678;  State  v.  Ella,  108  Ia.  553, 
32   S   476. 

Md.— Rickards  v.  SUte,  129  Hd. 
184,  98  A  525;  Avery  v.  State,  121  Md. 
229     88   A   148 

Mich.— Peo.  v.  Schelske,  187  Mich. 
497,  153  NW  781. 

Minn. — State  v.  Knight,  106  Minn. 
371,   129   NW  56. 

Mo. — State  v.  Brown,  247  Mo.  716, 
153  SW  1027. 

Mont. — State  v.  Barrett,  43  Mont. 
602,  117  P  896;  State  v.  Wakely,  43 
Mont.  427,  117  P  96;  State  v.  Rodgers, 
40   Mont.    248.  106   P   3. 

Nebr.— Seele  v.  State.  86  Nebr.  109, 
123  NW  686;  Nightingale  v.  State, 
62  Nebr.   371,   87   NW   158. 

N.  C. — State  V.  Snipes,  166  N.  C 
440,  81  SE  409. 

Or. — State  v.  Lem  Woon,  67  Or. 
482,  107  P  974,  112  P  427  [all  229  U. 
8.    686.    33    set    788,    67    I.,   ed.    13401. 

R.  I.— State  V.  Grills,  36  R.  I.  70, 
86  A  281;  State  v.  Welford.  29  R.  I. 
450,   72  A  396. 

Tex.— Hill  V.  State,  (Cr.)  173  SW 
1022;  Bailey  v.  State,  (Cr.)  144  SW 
996;  Jordan  v.  State,  62  Tex.  Cr.  888, 
137  SW  114;  Washington  v.  State.  68 
Tex.  Cr.  345.  125  SW  917;  Harding  v. 
State.   49  Tex.  Cr.   601,   95  SW  628. 

And  see  cases  Infra  this  section. 

60.  Peo.  v.  Kelly.  146  Cal.  119. 
79  P  846;  Peo.  y.  Ma]oine,  144  Cal. 
303,  77  P  952;  State  v.  Lem  Woon,  67 
Or.  482,  107  P  974.  112  P  427  taff 
229  U.  S.  686,  33  SCt  738,  67  L.  ed. 
1340].  And  see  cases  Infra  this 
section. 

61.  Ala. — Adams  v.  State,  175  Ala. 
8.  57  S  591;  Talley  v.  State.  57  S  445; 
Monteith  v.  State.  161  Ala.  18,  49  S 
777; -Morrison  v.  State,  155  Ala.  116, 
46  S  646;  Harrison  v.  State,  40  S 
57;  Plant  v.  State,  140  Ala.  52,  37  3 
169;   Cole  v.    State,    (A.)    76' S    261. 

Arlx. — Qualey  v.  Terr.,  8  Ariz.  46. 
68   P  646. 

Cal.— Peo.  V.  Vann,  129  Cal.  118,  61 
P  776;  Peo.  v.  Patterson.  124  Cal. 
102,  56  P  882;  Peo.  v.  Dennis,  39  Cal. 
626;  Peo.  v.  McNabb,  17  Cal.  A.  164, 
118  P  945;  Peo.  v.  Lavcrty,  9  Cal. 
A.    766,    100   P   899. 

Fla. — Marlow  v.  State,  49  Fla.  7, 
38  S  6«3;  Wilson  v.  State,  47  Fla.  118, 
36  S  580;  Myers  v.  State,  43  Fla.  500, 
31    S   275. 

Oa. — Cochran  v.  State,  113  Qa.  726, 
89  SE  332. 

Ind. — ^Norton  v.  State,  181  Ind.  123, 


100    NE    449:    Duncan    v.    State,    171 
Ind.  444,  86  NE  641;  McClary  v.  State, 

75  Ind.  2)H). 
lo-wa. — State    v.    Krug,    136    Iowa 

231.  113  NW  820. 

Ky. — Taylor  v.  Com.,  69  SW  33,  22 
KyL   929. 

La. — State  v.  Thomas,  141  La.  660, 

76  S  241;  State  v.  Riley,  42  La.  Ann. 
995,   8   S   469. 

Md.— Watts  v.  State,  99  Md.  30,  67 
A  542;  Zimmerman  v.  State,  66  Md. 
636. 

Mich.— Peo.  v.  TubbB,  147  Mich.  1. 
110  NW  132;  Peo.  v.  Pyckett,  99  Mich. 
613,    58    NW    621. 

Mo. — State  v.  Furgerson,  162  Mo. 
668.    63   SW   101. 

Mont — State  y.  Rhys,  40  Mont.  181, 
106  P  494. 

N.  J. — State  V.  Reynolds,  (Sup.) 
69  A  6. 

N.  T.— Shay  v.  Peo.,  10  AbbPr  413, 
18  HowPr  538,  4  Park.  Cr.  353  [rev 
on  other- grounds  22  N.  Y.  317]. 

N.  C— Sute  V.  Snipes,  166  N.  C. 
440,  81  SE  409;.  State  v.  McKenzie, 
"166  N.  C.  290.   81  SE  301." 

8.  C. — State  v.  Taylor,  67  S.  C 
483.  35  SE  729.  76  AmSR  675. 

Tftx. — Sweeny  v.  State.  (Cr.')  146 
SW  883;  Dobbs  v.  State,  54  Tex.  Cr. 
579.  113  SW  921;  Fuller  y.  State,  50 
Tex.  Cr.  14.  95  SW  541;  Cannon  v. 
SUte,  41  Tex.  Cr.  467.  56  SW  351; 
Merritt  v.  State,  40  Tex.  Cr.  359,  50 
SW  384;  Williams  v.  State,  30  Tex. 
A.    864,    17'^  SW    408. 

Vt. — State  v.  Fltsgerald,  72  Vt.  142, 
47  A  403;  State  v.  Burpee.  65  Vt.  1, 
26  A  964.  36  AmSR  776,  19  LRA  145. 

[a]  ZUnstratloiu — The  state  called 
an  Incompetent  witness,  and  after 
the  court  had  sustained  defendants' 
objection  to  the  witness  the  county 
attorney  asked  him  whether  he  was 
the  man  who  arrested  defendants, 
where  one  of  them  was  at  the  time 
witness  went  to  make  the  arrest 
and  what  he  wa»  doing,  and  what 
was  said  between  him  and  the  wit- 
ness. It  was  held  that  the  questions 
being  unanswered  were  of  such  a 
character  that  defendants  were  not 
prejudiced  by  the  county  attorney's 
misconduct  in  asking  them.  State  v. 
Krug.  136  Iowa  231,  113  NW  822. 

ea.     See  infra  text  and  note  87. 

63.  Schuroan  v.  State,  106  Ark. 
362,  153  SW  611;  Sweeney  v.  State, 
(Tex.  Cr.)  146  SW  883. 

64.  State  v.  Sprouse.  (Mo.)  177 
SW    338 

66.  Roch  v.  State,  66  Tex.  Cr.  657, 
120  SW  448. 

66.  U.  S.— Short  v.  U.  S..  221  Fed. 
248.  137  CCA  104;  Jung  Quey  v.  U.  S.. 
222  Fed.  766.   138  CCA  314. 

Ala. — Green  v.  State.  161  Ala.  14, 
44  8  194,  125  AmSR  17,  16  AnnCas 
81;  Sanders  v.  State,  134  Ala.  74.  32  S 
664;  Thompson  v.  State,  100  Ala.  70, 
14  S  878;  Turner  v.  State,  (A.)  72  S 
574;  Keith  v.  State.  (A.)  ^2  8  602; 
Crawford  v.  State,  3  Ala.  A.  1,  67  8 
393 

Cfal. — Peo.  V.  Antony.  146  Cal.  124, 
79  P  868:  Peo.  v.  Scalamiero,  143  Cal. 
343,  76  P  1098:  Peo.  v.  Sullivan,  129 
Cal.  667,  62  P  101;  Peo.  v.  Chin  Hane, 
108  CM.  697,  41  P  697;  Peo.  v.  Wood- 
son, 29  C^l.  A.  531,  166  P  378;  Peo.  v. 
Brecker,  20  Cal.  A.  206,  127  P  666; 
Peo.  V.  Silva,  20  Cal.  A.  120,  128  P 
348;  Peo.  v.  Russell,  19  Cal.  A.  760, 
127  P  829;  Peo.  v.  Haydon,  18  C:al.  A. 
643,  123  P  1102,  1114;  Peo.  v.  Zimmer- 
man, 3  Cal.  A.  84,  84  P  446. 


rules  it  has  been  held  ordinarily,*^  but  not  univer- 
sally,*' that  defendant  is  not  prejudiced  by  the 
asking  of  an  incompetent  question,  where  it  was 
not  answered,  especially,  where  the  court  instructed 
the  jury  not  to  consider  the  question;'^  where  the 
question  was  withdrawn;**  where  after  the  question 
was  partly  answered  the  state  withdrew  it  and  the 
court  instructed  the  jury  not  to  consider  the  an- 
swer;** where  the  answer  was  favorable  to  defend- 
ant;*' where  only  proper  evidence  was  elicited  by 

Colo. — Vlnsonhaler  v.  Peo.,  48  Colo. 
79.  108  P  993;  Barr  v.  Peo.,  30  Colo. 
622.    71    P    392. 

Fla.— Wilson  v.  State,  47  Fla.  118. 
36  S  580;  Myers  v.  State,  43  Fla.  500, 
31  S  276. 

Oa. — Whaley  v.  Btate,  11  Ga. 
123 

111.— Peo.  V.  Brady,  272  111.  401,  112 
NE  126;  McMahon  v.  Peo.,  189  111. 
222,   59   NE   584.. 

Ind. — Shears  v.  State,  147  Ind.  61. 
46   NE  331. 

Iowa. — State  v.  Desmond,  109  Iowa 
72,  80  NW  ai4;  State  v.  Farrell.  82 
Iowa  553,   48^W  940. 

Ky. — Scott  v.  Conu,  148  Ky.  80,  146 
SW  406;  Clark  v.  Com.,  32  SW  131, 
17    KyL    640. 

La. — State  v.  Fletcher,  127  La.  602. 
53  S  877  (eBpecially  where  the  dis- 
trict attorney  after  the  ruling  With- 


drew the  Question). 

Mass. — (:om.  v.  Oakes,  151  Mass. 
59,  23  NE  660. 

Mich.- Peo.  v.  McArron,  121  Mich. 
1.  79  NW  944:  Peo.  v.  Brown,  63  Mich. 
631.  19  NW  172. 

Minn.— SUte  v.  Kight,  106  Minn. 
371.   119   NW  56.  , 

Mo.— SUte  v.  Fisher,  162  Mo.  169. 
62  S\^  690 

Nebr. — Seele  v.  SUte,  85  Nebr.  109, 
122  NW  686;  Nightingale  v.  State.  62 
Nebr.  371.  87  NW  158. 

N.  J.— State  v.  Barker,  68  N.  J.  I^ 
19,  62  A   284. 

N.  T. — Peo.  V.  Stilwell,  162  App. 
Dlv.  811.  148  NTS  59  [app  4ism  214 
N.  Y.  650  mem,  108  NE  1104  mem]; 
McGuire  v.  Peo.,  48  HowPr  617;  Peo. 
v.  Ogle,  4  N.  T.  (3r.  349  [aft  104  N.  Y. 
611.  11  NE  63]. 

N.  C. — State  y.  Snipes,  166  N.  C. 
440,    81    SE    409. 

Okl.— Wells  V.  Terr.,  14  Okl.  436, 
78  P  124. 

S.  C. — State  V.  Merriman,  S4  8.  C. 
16,  12  SE  619. 

Tex. — McComas  y.  SUte,  (O.) 
72  SW  189;  Kelly  v.  SUte.  44  Tex.  Cr. 
390.  71  SW  756;  Bargna  v.  State, 
(Cr.)  68  SW  997;  Lancaster  v.  SUte, 
36  Tex.  Cr.  16,  36  8W  166;  Green  v. 
State,    (A.)    12   SW  872. 

Wis.— Miller  v.  SUte,  106  Wis.  166. 
81  NW  1020. 

[a]  Thus  (1)  where  accused's 
character  witnesses  were  improperly 
asked  questions  reflecting  on  bis  rep- 
utation, the  errors  were  harmless, 
where  the  answers  were  unfavorable 
to  the  state.  Peo.  v.  Burke,  18  Cal. 
A.  72,  122  H  436.  (2)  In  a  prosecu- 
tion for  distilling  without  a  license, 
the  admission  of  evidence  that  oth- 
ers than  defendant  were  operating 
the  plant  on  certain  occasions  was  at 
most  harmless  error,  being  favorable 
to  defendant.  Moore  v.  State,  159 
Ala.  97,  48  S  688.  (3)  Where,  In  a 
prosecution  for  the  larceny  of  a  cow. 
a  witness  testified  without  objection 
to  the  flnding  of  the  carcasses  of  two 
calves  In  a  cerUln  locality,  a  ques- 
tion calling  for  their  condition,  and 
the  answer  to  the  effect  that  they 
were  very  much  decomposed,  which 
was  favorable  to  accused  as  showing 
that  they  could  not  have  come  from 
the  stolen  cow,  was  properly  admit- 
ted. Peo.  V.  Machado,  6  Cal.  Unrep. 
Cas.  600,  83  P  68.  (4)  In  a  prosecu- 
tion for  d.vnamlting  the  dwelling  of 
a  prosecuting  witness  who  accused 
defendant  of  paternity  of  her  child, 
error  In  permitting  a  question  as  to 
her  prior  Illicit  relations  with  others 
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the  qaestion;*^  where  the  answer  was  not  respon- 
sive;" where  it  does  not  appear  what  the  answer 
was;"  where  the  answer  was  in  the  negative;^" 
where  the  witness  testified  that  he  did  not  know;'^ 
where  the  answer  disclosed  the  ignoranee  of  the 
witness  on  the  subject;'*  where  the  answers  de- 
veloped no  evidence  for  or  against  defendant,^*  and 
the  jury  were  specifically  directed 'not  to  consider 
the  answers;'*  where  the  answer  related  to  imma- 
t?rial  facts,'*  or  could  in  no  way  have  affected  the 
verdict  ;'•  where  the  answer  desired  was  not  elicited 
from  the  witness;"  where  the  witness  testified  to  a 
fact  established  without  conflict  '*  and  proved  by 
necessary  inference  from  answers  previously  given 
by  him;'*  where  the'  fact  elicited  was  merely  a 
repetition  of  what  the  witness  had  already  testi-' 
lied  to  without  objection,**  or  which  was  subsequent- 
ly admitted  by  defendant,'^  or  established  by  other 
evidence  which  was  competent;*"  where  the  question 
and  the  answer  thereto  simply  laid  a  foundation  for  a 
ftirtber  question  which  was  asked  and  answered  with- 


out objection;**  or  where  the  question  was  merely 
introductory  to  a  further  question,  which  question 
was  not  permitted  to  be  answered.**  And  error  in 
questions  laying  the  foundation  for  evidence  will 
not  be  considered,  where  the  evidence  itself  is  not 
introduced.*'  So  error  in  overruling  objections  to 
a  question  inay  be  cured  by  instructions  to  disre- 
gard the  answer.*'  On  the  other  hand,  it  has  been 
held  that  some  forms  of  questions  are  so  prejudicial 
in  their  nature  that  the  asking  of  these  questions 
.constitutes  a  ground  of  reversal  even  though  they 
are  not  answered.*'  And  compelling  accused  to  tes- 
tify that  he  did  not  testify  at  a  previous  hearing 
of  the  ease  is  reversible  error,  since  evidence  of  his 
failure  to  testify  at  such  a  previous  hearing  is  inad- 
missible.** 

[(3655]  bb.  Sustaining  Objections  to  Qnes- 
tions.**  When  an  incompetent  question  is  asked 
and  the  court  sustains  an  objection  to°  it,  and 
it  is  not  answered,  there  is  no  ■  cause  for  re- 
versal** except  perhaps  in  cases  where  the   ques- 


was   In   defendant's    favor.     Peo.   v. 
Burke.   18   Cal.    A.    72,    122   P  435. 

67.  Guarreno  v.  State,  167  Ala.  17, 
48  S  6S:  Brown  v.  State,  11  Ala.  A. 
3J1.  66  S  829;  Swaln  v.  Stete,  8  Ala. 
.K.  26.  62  S  446;  State  v.  McKenzle, 
128  Mo.  385,  128  SW  948. 

68.  Peo.  V.  Robertson,  6  Cal.  A. 
514,  92  P  498:  Peo.  v..  Turner,  260 
III.  84,  102  NB  1036,  AnnCa8l914D 
144;  Howard  v.  State,  (Tex.  Cr.) 
178  SW  506;  State  v.  Marrti,  70  Vt. 
:88.  40  A  836. 

89.  State  V.  Bartlett,  55  Me.  200. 
70.  Ala. — McOehee  v.  State,  171 
Ala.  19,  55  S  159;  Smith  v.  State, 
165  Ala.  122,  51  S  632;  Smith  v. 
State.  13  Ala  A.  399,  69  S  402  [cer- 
tiorari den  69  S  1020  meml;  Moore 
V.  State,  12  Ala.  A.  243,  67  S  789: 
Maxwell  v.  State,  12  Ala.  A.  212,  67 
S  772;  Roden  v.  State,  6  Ala.  A. 
N7,  69  S  751. 

Ark. — Leonard  v.  State,  106  Arfc 
449.  153  SW  690:  James  v.  Stat^, 
»4  Ark.   514.  127   SW   733. 

Cal. — Peo.  v.  Desmond,  24  Cal.  A. 
408.  141  P  632;  Peo.  v.  MautrhS, 
S  Cal.   A.    107,    96    P    407. 

111.— Peo.  V.  Darr.  262  III.  202,  104. 
XE  389  [aff  179  111.  A.  130]. 

Iowa. — State  v,  Ralston,  139  Iowa 
1058.  116  NW  1058. 

Md.— Avery  v.  State,  121  Md.  229, 
<S  A  148;  Esterline  v.  SUte,  IDS  Md. 
Ki.  66   A    269. 

Mich.— Peo.  V.  Lambert,  144  Mich. 
578.  108  NW  345;  Peo.  v.  Murray, 
52  Mich.   288,    17   NW   843. 

N.  Y.— Peo.  v.  Mlngey,  190  N.  T. 
«1.  82   NE    728. 

Tex.— Woods    V.    State,    tCr.)    161 

SW    296;    Porch    v.    State,     50    Tex. 

Cr.  J35,  99  SW  102;  Moore  v.   State, 

I         49  Tex.  Cr.    499,    96    SW    321;    Kelly 

I         V.  State,  44  Tex.  Cr.  390,  71  SW  766. 

,  Wash.— State     v.     MandervUle,     37 

Wash.  365.   79  P  977. 
I  (a1      XUnrtntloiia. — (1)     Allowing 

the  question  In  a  homicide  case, 
whether  or  not  witness  saw  or  knew 
of  a  pistol  being  put  in  the  pocket 
of  deceased  while  lying  on  the 
nt>und,  was  not  prejudicial  to  de- 
fendant, it  having  been  answered  in 
the  negative.  Moore  v.  State.  49 
Tex.  Cr.  499,  96  SW  321  j  (2)  In  a 
prosecution  for  homicide,  defendant 
was  jiot  prejudiced  by  the  court's 
permitting  the  state  to  ask  certain 
witnesses  whether  or  not  they  had 
heard  of  defendant's  threatening  or 
engaging  in  certain  acts  of  violence 
toward  other  persons,  the  witnesses 
having  answered  the  questions  in 
the  negative.  State  v.  MandervUle, 
37  Wash.  366,  79  P  977.  (3)  In  a 
prosiecutlon  for  bringing  firearms  Into 
2  Jail,  any  error  In  permitting  a 
<ll»trtct  attorney  to  ask  an  accom- 
plice whether  he  saw  accused  load 
the  run  was  rendered  haipmless  by  a 
■Mfative  answer.     Peo.  v.  Desmond, 


24  Gal.  A.  408.  141  P  632.  (4)  In 
a  prosecution  for  dynamiting  a  build- 
ing, the  asking  a  witness  whether  he 
had  not  stated  that  one  O  said  that 
he  had  destroyed  the  only  evidence 
that  would  save  accused  was  harm- 
less, the  answer  being  negative,  and 
no  impeaching  evidence  being  offered. 
Peo.  V,  Burke,  18  Cal.  A.  72,  122  P 
435. 

71.  Ala. — Braham  v.  State,  148 
Ala.  28,  38  S  919;  Phillips  v.  SUte, 
11  Ala.  A.  168,  65  S  673. 

Mo. — State  v.  McKensIe,  228  Ma 
385.   128   SW  948. 

Mont.— State  v.  Hall,  46  Mont.  498, 
125   P   639 

R.  I.— State  v.  Welford,  29  R.  I. 
450,  72  A  396. 

■rex. — ^Davls  v.  State,  70  Tex.  Cr. 
37,  165  SW  546;  Woods  v.  State. 
(Cr.)  151  SW  296. 

[a]  nras  (1)  where,  on  a  trial  for 
homicide,  a  witness.  In  response  to  a 

?;uestion  as  to  whether  decedent  was 
oklng.  when  he  made  a  statement 
testified  to  by  the  witness,  stated 
that  he  did  not  know  whether  dece- 
dent was  Joking  or  not,  the  error. 
If  any.  In  overruling  an  objection  to 
the  question  was  harmleas.  Hill  v. 
State,  146  Ala.  51,  41  S  621.  (2) 
One  charged  with  the  illegal  sale  of 
liquor  was  not  prejudiced  by  the 
overruling  of  an  objection  to  a  ques- 
tion asked  the  prosecuting  witness 
as  to  bis  purpose  In  placing  the  mon- 
ey as  he  did,  where  the  witness 
stated  that  he  laid  the  money  down 
and  did  not  know  whether  accused 
received  It  or  not.  Cooper  v.  Gads- 
den, 10  Ala.  A.  609,  65  S  71S. 

79.  Keith  V.  State.  (Ala.  A.)  72 
S  602:  Smith  V.  State.  (Tex.  Cr.) 
75   SW  298. 

73.  State  V.  Rumfelt.  228  Mo.  443. 
128    S'W    737 

74.  State  v.  Rumfelt,  228  Mo.  443, 
128   SW   737. 

76.  State  v.  Feeley,  194  Mo.  300, 
92  SW  663,  112  AmSR  611,  8  LRANS 
351;  Peo.  v.  Petmecky,  99  N.  T. 
416.  2  NB  146.  3  N.  T.  Cr.  288 
[aff  2  N.  T.  Cr.  4601;  Mitchell  v. 
State,  52  Tex.  Cr.  37,  106  SW  124. 

76.  State  v.  Beauclelgb,  92  Mo. 
490.  4  SW  666. 

77.  Lowman  v.  State,  167  Ala.  57, 
52  S  638. 

78.  Peo.  V.  Sanchez,  23  Cal.  A. 
742,    139    P    820.  -^ 

79.  Peo.  V.  Sanchez,  23  C3al.  A. 
742.    139    P    820. 

80.  Naftel  V.  State,  3  Ala.  A.  34, 
67  8  386;  State  v.  Potts.  239  Mo.  403, 
144  SW  495;  State  v.  Stockman,  82 
S.  C.  388,  64  SB  695,  129  AmSR 
888 

[a]  Tlmj  (1)  where.  In  a  prosecu- 
tion for  homicide,  defendant's  coun- 
sel had  first  questioned  witness  as 
to  whether  deceased's  brother  owned 
a  saloon,  defendant  was  not  preju- 


diced by  a  question  asked  by  the 
state  as  to  whether  deceased's  broth- 
er owned  or  clerked  in  the  saloon. 
Parrish  v.  State,  139  Ala.  16,  36  S 
1012.  (2)  Where  an  answer  to  a 
question  asked  on  redirect  examina- 
tion disclosed  nothing  different  from 
the  Inference  which  could  be  drawn 
from  the  cross-examination,  the  over- 
ruling of  objections  to  the  question 
was  not  erroneous.  State  v.  Cohen. 
264  Mo.  437.  162  SW  216.  AnnCas 
1916C   86. 

81.  Wooldridge  v.  State,  49  Fla. 
137     38   S   3 

8a.  Peo.  v.  Becker,  215  N.  T.  126, 
109  NK  127,  AnnCaal917A  600.  33 
N    7    Cr    93 

83.'  State  v.  Quyer,  (Vt.)  100  A 
118. 

84.  Beavers  v.  State.  161  Ala.  6, 
44  S  401. 

85.  Peo.  V.  Brown,  130  Cal.  (91, 
62   P  1072. 

80.  Peo.  V.  Deatrlck,  30  C^L  A. 
507,    169    P   176. 

87.  Allred  v.  State.  126  Ga.  637. 
55  SB  178  (holding  that,  under  Pen. 
Code  [1895]  !  1027,  particular  trans- 
actions cannot  be  inquired  Into  to 
prove  the  bad  character  of  a  wit- 
ness, except  in  cross-ezamiuation  in 
seeking  for  the  foundation  of  the 
witness'  knowledge;  and  error  In  al- 
lowing a  witness  to  be  asked  If  he 
had  ever  bought  any  spurious  money 
Is  prejudicial  to  accused  where  the 
witness  Is  a  material  one  for  accused 
and  refuses  to  answer  the  question, 
shielding  himself  under  his  privi- 
lege); Peo.  V.  Hamilton,  268  111., 390, 
401,  109  NB  329  (holding  that  a  ques- 
tion, inquiring  of  defendant  on  cross- 
examination  whether  he  had  not  neg- 
lected his  own  daughter  and  failed 
to  support  her.  Is  error,  although  an 
objection  thereto  Is  sustained,  the 
court  saying:  "There  is  no  possible 
theory  upon  which  it  can  be  claimed 
that  such  an  examination  was  com- 
petent, and  It  seems  Incredible  that 
a  State's  attorney  should  so  far  for- 
get the  duty  devolving  upon  him  In 
a  criminal  prosecution  as  to  adopt 
such  methods  to  attempt  to  discredit 
a  defendant  and  to  endeavor  to  prej- 
udice  the   Jury   against   him"). 

88.  Underbill  v.  State,  186  Ind. 
587,    114    NB    88. 

89.  I&  oivll  MM*  see  Appeal  and 
Brror   !   2949. 

90.  State  v.  Greenland,  125  Iowa 
141,  100  NW  341;  State  v.  Beale,  84 
Iowa  39,  62  NW  657;  State  v.  Mcln- 
tlre,  89  Iowa  139,  56  NW  419;  State  v. 
Heavener,  168  N.  C.  156,  83  SB  732; 
Christian  v.  State,  71  Tex.  Cr.,566, 
161  SW  101;  Overstreet  v.  State, 
(Tex.  Cr.)  150  SW  899;  Howard  v. 
State,  37  Tex.  Cr.  494,  36  SW  476, 
66  AmSR  812;  Alexander  v.  State. 
21  Tox.  A.  406,  17  SW  139,  57  AmR 
C17:    Orabowskl    v.    State.    126   Wis. 
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tion  is  of  an  extremely  prejudicial  character,**  or 
where  the  prosecnting  ofiScer  persists  in  asking  the 
question.**  Especially  is  this  true  where  the  court 
on  overruling  the  objection  directs  the  jury  to  dis- 
regard the  incident  of  the  question  entirely.*'  How- 
ever, the  sustaining  of  an  objection  to  an  improper 
question  after  an  answer  prejudicial  to  defendant 
has  been  given  does  not  cure  the  error.*^  Error  in 
sustaining  an  objection  to  a  proper  question  will  not 
operate  to  reverse  when  not  prejudicial  to  the  party 
complaining,*'  This  principle  .has  been  applied, 
where  the  question  was  answered  notwithstanding 
the  objection,"  and  was  not  stricken  out;*'  where 
the  objection  was  later  withdrawn  and  the  qiiestion 
asked  and  answered;*^  where  the  court,  after  ex- 
cluding questions,  recalls  a  witness  and  gives  coun- 


sel permission  to  examine  the  witness  as  to  the 
matter  contained  therein  which  he  declines  to  do,** 
although  there  is  authority  to  the  contrary;'-  where 
the  question  was  subsequently  repeated  in  substance 
without  objection,  and  an  answer  was  g^ven;*  where- 
the  matter  sought  to  be  elicited  by  the  answer  was 
otherwise  fully  established,'  although  there  is  some 
authority  to  the  contrary;*  where  the  facts  sought 
to  be  elicited  were  shown  by  other  uncontradicted 
evidence;'  where  the  question  was  answered  by  the 
same  witness  prior*  or  subsequent  to  the  exclusion 
of  the  question '  and  defendant  has  received  the 
full  benefit  thereof,  no  motion  having  been  made 
to  strike  out  the  answer,'  especially  where  the  wit- 
ness testified  immediately  prior  *  or  subsequent  to  ** 
the  exclusiou.  of  the  question;  where  it  does  not 


447,  106  NW  805. 

[a]  Wfcn*  th*  court  lB<oraui  tha 
wtt&«M  that  ]i«  BMd  Bot  uiawar,  aad 
ta*  •zMolaMi  this  ptlvllaffe.  the  ask- 
ing of  the  question,  althouKh  im- 
proper, is  not  prejudicial  to  defend- 
ant. Smith  V.  State,  84  Md.  25,  20 
A  1026,   64  AmR  752. 

[b]  WttUzawal  of  aumrtloB  on  ob* 
Jaotlom^— In  a  prosecution  for  selling 
intoxicants  to  a  minor,  accused  can- 
not complain  of  a  question  to  the 
minor  as  to  whether  be  had  before 
been  served  with  liquor,  irheie  be- 
fore answer  the  minor  was  inter- 
rupted by  oblection,  and  the  prose- 
cutor stated  he  would  not  press  the 
question.  State  v.  Plsanlello,  88  N. 
J.  L.   2S2,   96  A  89. 

91.  Overst'reet  v.  State,  (Tex.  Cr.) 
150  SW  899. 

9a.  State  V.  Ooodwin,  271  Uo.  73, 
195  SW  725  (holding:  that  where  the 
state  brought- out  the  fact  that  Just 
before  flght  in  which  deceased  was 
killed  by  defendant,  defendant  had 
caused  a  girl  to  be  called  from  de- 
ceased's car,  persistent  questions  on 
cross-examination  of  defendant  by 
prosecutor  regarding  defendant's  pre- 
vious moral  delinquencies,  and  feel- 
ing of  other  women  In  the  logging 
camp  toward  the  girl,  was  reversible 
error,  although  exceptions  thereto 
were  sustained). 

93.  State  v.  Tranmer,  S9  Nev.  142, 
154  P  80;  Peo.  v,  Moy  He.  173 
App.  Dlv.  39S,  159  NTS  303;  Pat- 
terson V.  State,  (Tex.  Cr.)  58  SW 
59. 

9«.  Peo.  T.  ValUere,  127  Cal.  85, 
69  P  296  (evidence  that  defendant 
was  suspected  of  another  theft). 

9B.  Ala. — Andrews  v.  State,  169 
Ala.  14,  48  8  858. 

C».l.—Ft)0.  V.  Barker,  144  Cal.  705, 
78  P  288:  Peo.  V.  Robertson,  6  Cal. 
A.  514.  92  P  498. 

Fla. — Parker  v.  State,  70  Fla.  15t. 
89  8  896;  McCall  v.  State,  56  Fla. 
108.  48  8  821. 

Til.— Peo.  V.  Klute.  169  111.  A. 
559. 

Ind. — Bpps  V.  State,  102  Ind.  639. 
1  NE  491. 

Mich. — Peo.  V.  Breen,  192  Mich.  39, 
158  NW  142;  Peo.  v.  Neely,  171 
Mich.   249,  137  NW  160. 

Mont.— State  v.  Wakely,  43  Mont. 
427.  117  P  96. 

N.    T.— Peo.    V.    Carlln.    194    N.    T. 

448,  87    NE!    805;    Peo.    v.    Laudiero^ 
192   N.   T.    304.   85   NE   132. 

N.  C— State  v.  Martin,  173  N.  C. 
808,  92  SE  597;  State  v.  Leak,  156 
N.   C.   648.   72   SE  667. 

N.  D.— State  v.  Moeller.  20  N.  D. 
114.  126  NW  688. 

S.  C— State  V.  Angel,  93  S.  C 
149.   76   SE  190. 

Tex. — Pord  r.  State,  73  Tex.  Cr. 
174,  164  SW  826;  (Yancey  v."  State, 
58  Tex.  O.  54,  124  SW  428:  Wil- 
son v.   State.    (Cr.)   78  SW  232. 

See  also  cases  Infra  this  section. 

96.  Ala.— Watson  v.  State,  (A.)  72 
S  569;  Storey  v.  State,  14  Ala.  A. 
127,   72   S  267;'  Lambert  v.  State,  1* 


Ala.  A.  289,  69  S  261:  Tarver  v. 
State,  9  Ala.  A.   17.  84  8  161. 

Cal.— Peo.  V.  BritUIn,  142  Cal.  8, 
76   P  314,   100  AmSR  96. 

Fla. — Smith  V.  State,  65  Fla.  6<, 
61    8    120. 

Mich.— Peo.  V.  Breen,  192  Mich,  39, 
158  NW  142. 

Mo. — State  V.  McKeniie,  228  Ho. 
385,    128   SW   948. 

N.  C. — State  v.  Heavener,  188  N. 
C.    168,    83    SB   732. 

Tex. — Pord  v.  State,  78  Tex.  Cr. 
174.  164  SW  826. 

97.  State  V.  Patchen,  37  Wash.  24, 
79    P    479. 

98.  Bulger  y.  Peo.,  <0  O>lo.  165, 
161   P   637. 

99.  Peo.  V.  Spencer,  179  N.  T.  408, 
72  NE  481. 

1.  Peo.  V.  Becker,  210  N.  T.  274, 
104  NE  396  (hoI41nK  that  where  the 
court  erroneously  excluded  questions 
asked  of  certain  witnesses  or  termi- 
nated the  examination,  the  error  wak 
not  cured  by  subsequently '  recalling 
the  witnesses  and  permitting  the 
questions  to  be  asked,  and,  on  ac- 
cused's counsel  declining  to  do  so, 
directing  the  district  attorney  to  put 
the  questions). 

a.  Peo.  V.  Neely,  171  Mich.  249, 
137   NW   150. 

S.  Cal.— Peo.  V.  Nlhell.  144  Cal. 
200.  77  P  916;  Peo.  v.  bordet.  13 
Cal.   A.    426,    110    P   166. 

D.  C — Lyles  v.  U.  S.,  20  App. 
659. 

Fla. — Parker  v.  State,  70  Fla.  162, 
89   S   696. 

8,  C. — State  v.  Harmon,  79  S.  C 
80,    60    SE    280. 

Wash. — State  v.  Wilson.  88  Wash. 
484.    123    P    795. 

[a]  Thus,  where,  in  a  prosecution 
for  -vagrancy,  it  appears  that  defend- 
ant had  the  benefit  upon  the  trial 
of  all  testimony  that  could  have  been 
properly  elicited  by  the  numerous 
questions  propounded  on  cross-exam- 
ination of  his  wife,  to  which  the 
court  sustained  objections,  any  one 
of  the  court's  rulings,  if  erroneous, 
was  without  Injury.  Thomas  v. 
SUte.  166  Ala.  126.  46  8  771. 

4.  State  V.  Martin,  173  N.  C.  808, 
92  SB  597  (holding  that  error  In  ex- 
cluding a  question  Is  not  cured  when 
the  question  is  afterward  answered 
by  another  witness);  State  v.  Rollins, 
lis  N.  C.  722,  732,  IS  SE  394,  398 
(where  it  Is  said:  "While  error  In 
excluding  testimony  Is  cured  by  af- 
terwards admitting  it  from  the  same 
witness,  it  la  not  cured  by  admitting 
another  to  testify  to  the  same  pur- 
port"). 

5.  Davidson  v.  State.  108  Ark.  191. 
158  SW  1103,  AnnCasl91SB  436.  But 
compare  Meyer  v.  U.  S.,  220  Fed.  822, 
136  CCA  432  (holding  that  In  a  trial 
against  a  bankrupt  for  concealing 
assets,  the  exclusion  of  a  question 
asking  the  trustee  on  cross-examina- 
tion as  to  a  dismissal  for  -want  of 
evidence  of  a  suit  to  recover  certain 
property  is  not  rendered  harmless  by 
the    bankrupt's    testimony    that    the 


property  belonged  to  his  wife,  wher» 
the  prosecution  introduced  evidence, 
which  if  believed,  tended  to  discredit 
any  testimony  which  the  bankrypt 
might  give). 

e.  Ala.— Sexton  v.  SUto,  (A.)  *9 
8  341. 

Ind.— Smith  V.  State.  166  Ind.  180, 
74  NE  988. 

Iowa. — State  v.  Thomas,  161  Iowa 
672,  132  NW  61;  State  v.  Gray,  US 
Iowa   231.   89   NW   987. 

Kan. — State  v.  C^astigno,  71  Kan. 
851,    80   P   830. 

Ky. — ^Butler  v.  Ckim.,  2  SW  228,  ZK 
KyL    465. 

Mass. — 0>m.  V.  Uin  Sing,  202  Mass. 
121,    88    NE   918. 

Mich.— P«o.  V.  Neely,  171  Mich.  249,. 
137  NW  150. 

Wash. — State  v.  Russell,  90  Wash. 
474,   156   P  565. 

7.  Ala.— Palmer  v.  State,  1(6  Ala. 
129,  51  8  368;  Barron  v.  Anniston, 
157  Ala.  399,  48  8  68;  Ouarreno  v. 
Stato,  157  Ala.  17,  48  S  65;  Smith 
v.  Slate.  169  Ala.  88,  48  S  668;  Poo 
V.  State,  166  Ala.  81,  46  8  621;  Par- 
ham  V.  State.  147  Ala.  67,  42  S  1;. 
MalhiD  V.  State,  (A.)  73  8  122;  Dan- 
iel  V.  State,  14  Ala.  A.  83,  71  8  7» 
[certiorari  den  196  Ala.  700,  72 
S  1019];  McConnell  v.  State,  IS 
Ala.  A.  79,  69^8  833:  Hoye  v.  State. 
12  Ala.  A.  12t,  87  S  718;  Harris  v.. 
SUte.  8  Ala.  A.  38.  62  8  477. 

Cal.— Peo.  v.  Bordet.  IS  C^aL  A.  42«, 
110  P  165. 

Fla. — Barton  v.  State,  72  Fla.  408, 
73  8  230;  Jenkins  v.  State.  58  Fla. 
62.  60  8  682;  Harlow  v.  SUte.  49 
Fla.  7,  88  S  653:  Cook  v.  SUte,  4< 
Fla.    20.    36    S    665. 

111.— Spears  v.  Peo.,  220  111.  72,  77 
NE  112,  4  LRANS  402. 

Iowa. — SUte  V.  Woodward,  132 
Iowa  675,   108  NW  763. 

Mo. — State  v.  Brennan,  184  Ho. 
487,    65    SW    325. 

Hont. — SUte  v.  Van,  44  Mont.  874, 
120  P  479;  SUte  v.  Wakely,  43  Mont. 
427,  117  P  95;  State  v.  Byrd,  41  Mont. 
585,  111  P  407. 

N.    T. — Peo.    V.    Pindar,    210    N.    Y. 
191,  104  NE  133  [atr  169  App.  Dlv.  12,. 
144  NTS  242,  and  rearg  den  210  N.  T. 
621  mem.  104  NE  1137  mem). 

N.  C— SUte  V.  Hartm.  173  N.  C. 
808,    92    BE   597. 

Okl.— Wells  V.  Terr.,  14  Okl.  436. 
78  P  124. 

Or. — SUte  V.  Mack,  67  Or.  666, 
112  P  1079. 

Pa. — Com.  V.  Storey,  49  Pa.  Super. 
282. 

R.  I. — SUte  V.  Casaaanta,  29  R.  1. 
587.  73  A   312. 

W.  Va.— State  v.  Gibson.  67  W.  Va. 
548.  68  SB  295,  28  LRANS  966. 

8.  Smith  V.  State,  85  Fla.  68,  81 
8  120. 

9.  SUte  V.  Fletcher,  77  N.  J.  L. 
346.  72  A  33  [aft  78  N.  S.  L.  743,  76 
A   160]. 

10.  Terry  v.  State,  13  Ala.  A.  IIB.  . 
69    S    370;    Peo.    r.    Veltrl,    127    App. 
niv.     427,     111    NTS     251;     Dunn    v. 
State,   125  Wis.   181,   102   NW  936. 


For  later  OMMS,  darelopawBts  and  ehaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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appear  that  the  answer  was  within  the  knowledge 
of  the  witness,^*  what  the  testimony  of  the  witness 
would  have  been  in  answer  to  the  qnestion,"  or 
that  the  answer  would  have  benefited  defendant;^' 
where  the  matter  sought  to  be  elicited  by  the  an- 
swer was  not  material;'*  where  the  question  whether 
the  answer  would  have  been  beneficial  or  not  to  ap- 
pellant is  purely  a  matter  of  speculation;'*  wha« 
the  witness  stated  that  he  did  not  remember;'* 
where  the  objection  to  a  question  was  sustained 
with  leave  to  offer  the  testimony  later,  and  the 
testimony  was  not  again  offered."  On  the  other 
hand,  erroneous  rulings  excluding  questions  asked 
the  principal  witness  for  the  government  in  a  crim- 
inal prosecution,  intended  to  show  his  interest  or 
bias  and  to  affeet  his  credibility,  cannot  be  said  to 
have  been  without  prejudice  because  defendant 
afterward  took  the  stand  and  gave  testimony  which 


11.  Peo.  v.  Rrder,  151  Mich.  187, 
114  NW  1021;  Peo.  V.  Lorls,  131  App. 
Dlv.   127,  115  NTS   236. 

M.  Ala.— Tolbart  v.  State.  87  Ala. 
27,  (  S  284;  Beiam  v.  SUte,  10  Ala. 
A.    86.   65   S   812. 

Ark. — Oarnird  v.  State,  167  SW 
485;  King  v.  SUte,  106  Ark.  1(0, 
152  SW  9S0. 

Cal. — Peo.  v.  Htttchinss,  8  CaL  A. 
SSO.   »7   P   825. 

Fla.— Wright  v.  SUte,  42  Fla.  28», 
27  S  868;  Beykln  v.  SUte,  40  Fla. 
484.    24    S    141. 

Towa. — St&te  V.  Butterfleld,  78  Iowa 
88,    34    NW   750. 

La. — State  v.  Campbell,  134  La. 
828,  64  S  765;  SUte  v.  Cunningham, 
130  L.a.  74»,  760.  58  S  658.  563,  LRA 
1915B  888:  SUte  v.  Rester,  116  La. 
S85,  41  S  281;  SUte  v.  Baum,  61  La. 
Ann.  1112,  26  S  67. 

Mlcta. — Jhons  v.  Peo.,  25  Mich.  499. 

Mont.— SUte  ▼.  Brrd,  41  Mont  585, 
111  P  407. 

Nebr.— Reed  v.  SUte,  75  Nebr. 
609.   106   NW  649. 

N.  C. — State  v.  Leak,  166  N.  C. 
643,  72  SE  667:  SUte  v.  Hodge,  142 
N.   C.   676,   65   SB  791,  9  AnnCas  361. 

Tex. — Davia  v.  State,  73  Tex.  Cr. 
49.  16S  SW  442;  Raaberry  v.  State, 
72  Tex.  Cr.  18,  160  SW  682;  Elling- 
ton V.  SUte,  48  Tez.  Cr.  387,  88  SW 
361;  Richardson  v.  SUte.  47  Tez.  Cr. 
S92,  85  SW  282:  Buck  v.  SUte.  47 
Tex.  Cr.  819,  83  SW  887. 

Waab. — SUte  v.  Elliott,  68  Wash. 
«03,  123  P  1089. 

[a]  Vkns  (1)  the  refusal  of  a  trial 
court  to  permit  an  answer  to  be  given 
to  a  question  propounded  by  an  ae- 
<nised  to  a  witness,  as  to  the  reputa- 
tion of  the  deceased  for 'peape  and 
quiet.  Is  not  reversible  error,  unless 
there  be  evidence  somewhere  tending 
to  show  that  an  answer  to  the  ques- 
tion would  have  been  favorable  to  ac- 
cused. SUte  V.  Banm,  51  Ija.  Ann. 
1112,  26  S  67.  (2)  Comptaint  may  not 
be  made  of  the  susUining  of  objec- 
tion to  a  question  calling  for  all  of 
•  conversation  testified  to  by  im- 
peaching witnesses,  it  not  being 
shown  that  anything  else  was  said 
on  the  subject  that  could  have  modi- 
fled  or  afTected  what  was  testified  to 
by  such  witnesses.  Peo.  v.  Hutch- 
ings,  8  Cal.  A.  550,  97  P  326.  (3) 
Where,  in  a  prosecution  for  murder, 
the  witnesses,  on  motion  of  the  de- 
fense, were  excluded  from  the  court 
room,  the  action  of  the  trial  court  In 
not  permitting  a  witness  for  the  de- 
fense to  testify  because  defendant's 
counsel  who  had  talked  with  him  on 
the  first  day  of  the  trial  and  learned 
of  hU  testimony  did  not  put  him 
under  subpoena  until  the  second  day 
of  tbe  trial,  and  permitted  him  to 
sUy  in  the  court  room  without  hav- 
ing him  Bworp.  or  calling  the  court's 
attention  to  the  matter  until  he  was 
called  to  the  sUnd,  was  not  reversi- 
ble error,  where  it  did  not  appear 
that  defendant  was  prejudiced  by  the 
coort'a   refusal   to   receive    the   evi- 


dence of 'the  witness,  although  coun- 
sel for  accused  stated  that  his  testi- 
mony was  material  but  did  not  state 
In  what  particular  it  was  material,  or 
what  was  expected  to  be  proved  by 
such  witness.  SUte  v.  Hodge,  148 
N.  C.   676.   66  SE  791,  9  AnnCas  861. 

|b]  cnwiaetsr  of  ofter  aeeeaaary. 
— ^Where  objections  to  questions 
which  do  not  In  themselves  indicate 
whether  the  answers  thereto  will  be 
material  or  pertinent  evidence  are 
susUlned,  an  otter  must  be  made  as 
to  what  such  party  proposes  to  elicit 
or  prove  by  the  questions  In  order 
to  entitle  the  rulings  thereon  to  re- 
view. Tolbert  v.  State,  87  Ala.  37, 
6  S  284;  McCall  v.  State,  65  Fla. 
108,  46  S  321;  Pugh  v.  State,  66  Fla. 
150,    46    S    1028. 

[c]  Umltatioa  of  rnlar— Where  a 
question  was  unambiguous,  and 
clearly  showed  that  it  was  intended 
to  elicit  an  answer  which  was  ad- 
missible and  relevant  as  tending  to 
Impeach  the  evidence  of  the  witness 
to  whom  it  was  propounded,  the  sus- 
taining of  an  objection  thereto  was 
reversible  error,  although  It  was  not 
made  to  appear  what  the  answer 
would  have  been,  except  from  the 
question  Itself.  Parrish  v.  SUte, 
139    Ala.   16,    86    S    1012. 

13.  State  V.  Bobbltt,  242  Mo.  278. 
146   SW   799. 

14.'  Qraves  v.  SUte,  (Ala.)  62  S 
34;  Allsup  V.  State,  (Ala.  A.)  78  S 
699;  Peo.  V.  Oppenheimer.  166  Cal. 
733,    106    P    74. 

IB.  SUte  V.  Deatherage,  86  Wash. 
,326,  77  P  504. 

16.  Roden  V.  SUte.  8  Ala.  A.  204, 
68    S-  78. 

17.  Peo.  V.  Burke.  18  Cai.  A.  73, 

122    P    4SS 

18.  King  V.  V.  B..  112  Fed.  988, 
60    CXA    647. 

19.  Xa  otvJl  caaoa  see  Appeal  and 
Error  i  2950. 

aa  Ala. — Par  ham  v.  State,  147 
Ala.  67,  42  S  1;  Weaver  v.  SUte, 
142  Ala.  33,  89  S  341;  Braham  V. 
State,  143  Ala.  28,  88  S  919. 

.  Ark.— Williams    v.    SUte,    66    Ark. 
264,   BO   SW   517. 

Cal.— Peo.  V.  Roberts,  122  C!al.  877, 
66  P  137:  Peo.  V.  Allen,  82  Cal.  A. 
711,    162   P   401.  „ 

Fla. — Smothers  v.  SUte,  64  Fla. 
459,  69  S  900:  Johnson  v.  SUte,  64 
Fla.    321,    59   S   894. 

111.— Peo.  V.  aavrilowloh.  265  lU. 
11,   106   NE  521. 

Ind. — Duncan  v.  SUte,  171  Ind.  444, 
86  NE  641. 

Iowa. — State  v,  Buford,  158  Iowa 
178,  139  NW  464;  State  v.  Robin- 
son,   126    Iowa    69,    101    NW    634. 

Kan. — State  v.  Renneker,  75  Kan. 
685,    90    P    245. 

Ky.— Truax  v.  Com.,  149  Ky.  699, 
149  SW  1033;  Humber  v.  CJom..  162 
SW   1179.    31   KyL   606. 

La. — State  v.  Fletcher,  187  Lia.  602, 
63  S  877. 

Md. — Rickards  v.  SUte,  129  Md. 
184,   98  A   526. 


might  have  authorized  or  supported  a  conviction^ 
where  he  contradicted  the  Iritness  as  to  material 
matters,  since,  aside  from  the  fact  that  but  for 
such  erroneous  rulings  defendant  might  not  have 
testified,  the  question  of  guilt  or  innocence,  under 
the  evidence,  is  one  for  the  jury,  and  not  for  the 
court." 

[$  3656]  (b)  Qneattons  Improper  in  Fonn." 
Allowing  a  question  improper  in  form  does  not  con- 
stitute reversible  error,  where  no  substantial  rights 
of  the  party  objecting  thereto  are  affected  there- 
by.^ To  justify  a  reversal,  it  must  appear  that 
an  answer  was  received  which  tended  to  injure  the 
cause  of  defendant.*'  The  rule  has  been  applied: 
Where  the  question  is  in  form  leading;'*  where  it 
is  not  proper  cross-examination;**  where  it  calls 
for  a  conclusion  of  the  witness;*^  where  it  contains 
improper  assumptions  of  fact;*'  or  where  it  fails  to 

Minn. — State  v.  O'Hagen,  124  Minn. 
68.    144    NW    410. 

Mo. — State  V.  Dunn,  179  Mo.  95, 
77  SW  848. 

N.  Y.— Peo.  V.  Truck,  170  N.  T. 
203,   63  NE  281. 

N.  C— State  v.  Quick.  ^  160  N.  C 
820,  64  SE  168. 

Okl. — Wells  V.  Terr.,  14  Okl.  Cr. 
486,  78  P  124. 

Pa. — Com.  V.  Miller,  81  Pa.  Super. 
817. 

Porto  Rico. — ^Peo.  v.  Espanol,  16 
Porto  Rico  208. 

S.  C. — SUte  V.  Taylor,  67  S.  C 
483,    36    SE    729,    76    AmSR    576. 

Tex.— Fine  v.  SUte,  (Cr.)  81  SW  728. 

Wash. — SUte  v.  Poyner,  67  Wash. 
489,   107  P  181. 

Wis.— Showalter  v.  SUte,  148  Wla. 
450,  134  NW  880. 

And  see  cases  infra  this  section. 

n.  Com.  V.  Miller,  3l  "Pa.  Super. 
817;  Dose  v.  State,  50  Tex.  Cr.  48, 
96  SW  1040  (holding  that  the  fact 
that  the  state's  counsel  asked  a  wit- 
ness if  he  had  heard  that  defendant 
had  been  in  the  penitentiary  was 
harmless,  where  the  answer  to  the 
question-  was  excluded  by  the  court). 

aa.  Cal.— Peo.  V.  Kromphold,  172 
Cal.  512,  167  P  696;  Peo.  v.  Svendsen, 
26  Cal.  A.  1,  142  P  861. 

D.  C— Shaffer  v.  U.  S..  24  App.  417. 

III.— Leek  v.  Peo.,   118   111.   A.   614. 

Iowa — SUte  V.  Buford.  158  Iowa 
178,  139  NW  464.  _, 

Kan. — SUte  v.  Fooks,  29  Kan.  426: 
SUte  V.  Bane,  1  Kan.  A.  587,  42  P 
876. 

La. — SUte  V.  Lyons,  113  La.  959, 
87  S  890:  State  v.  Williams,  111 
La.  205,   36   S  621. 

Mo. — State  v.  Finley,  245  Mo.  465, 
150  SW  1061;  SUte  v.  Duestrow, 
187  Mo.  44,  88  SW  664.  89  SW  866; 
SUte  V.  Chinn,  164  Mo.  A.  124,  148 
SW  146. 

Pa. — Com.  V.  Rossi,  47  Pa.  Super. 
297. 

8.  C. — SUte  V.  Stockman,  82  8.  C 
888,  64  SE  696.  129  AmSR  888:  SUte 
V.  Taylor,  67  S.  C.  483.  35  SE  729, 
76  AmSR  676. 

Tex. — Qrlmes  v.  State,  (O.)  178 
SW  523;  Polk  v.  SUte,  ((3r.)  152 
SW  907;  Browning  v.  State,  64  Tex. 
Cr.  148.  142  SW  1;  Manovitch  v. 
State,  60  Tez.  Cr.  260.  96  SW  1; 
Pine  V.  State,  (Cr.)  81  SW  728; 
Webb  V.  State.  (Cr.)  60  SW  961; 
Roberson  v.  State,   (Cr.)   49  SW  398. 

Wis. — Showalter  v.  SUte.  148  Wis. 
460,   134   NW  830. 

88.  State  v.  Smith,  18  8.  D.  341, 
100  NW  740. 

84.  Wilson  V.  State.  140  Ala.  43, 
37  S  93;  Brown  v.  SUte,  11  Ala. 
A.  321.  66  S  829;  Swain  v.  State, 
8  Ala.  A.  26,  62  S  446;  Peo.  v.  De- 
lucchl,  17  Cal.  A.  96,  118  P  935; 
Peo.  V.  Kerr,  15  Cal.  A.  273,  114  P 
684;  SUte  V.  Renneker,  76  Kan.  686, 
90  P  245. 

88.  Rickards  v.  SUte,  129  Md.  184, 
98  A  625;  SUte  v.  O'Hagan,  124 
Minn.   58,  144  NW   410. 
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limit  the  time  of  committing  the  act  charged  to 
the  period  within  which  it  would  be  puriishable.** 
And  the  rule  has  been  applied  under  the  following 
circumstances:  Where,  although  the  question  was 
improper  in  form,  the  answer  itself  was  not  objec- 
tionable;^' where  an  objection  to  an  improper  ques- 
tion is  sustained  and  the  form  of  the  question  is 
then  corrected;"*  where  defendant  testifying  in  his 
own  behalf  admits  the  facts  embodied  in  the  ques- 
tion;''  where  the  question  was  not  answered  not-/ 
withstanding  the  ovemi,ling  of  the  objection;'" 
where  the  answer  was  not  responsive,"  or  was  not 
only  not  responsive  but  unintelligible;'^  where  the 
witness  answered  that  he  had  no  knowledge  of  the 
matters  which  the  question  sought  to  bring  out;" 
where  facts  embraced  in  the  question  were  testi- 
fied to  in  response  to  unobjectionable  questions;'* 
where,  notwithstanding  error  was  committed  in  per- 
mitting a  witness  to  answer  a  question  calling  for 
a  conclusion,  subsequent  statements  were  made  which 
would  have  constituted  a  sufBcient  foundation  for 
the  introduction  thereof  if  they  had  been  ntade  as 
preliminary  proof  therefor;*^  where  the  witness  was 
not  permitted  to  answer  the  question  claimed  to  be 


ae.  Guarreno  v.  State,  1S7  Ala.  17. 
48  S  65;  Hammock  v.  State,  (Ala. 
A.)    62  S   322. 

87.  Ala. — Weaver  v.  State,  142  Ala. 
S3.  39  S  341;  Wilson  v.  State.  140 
Ala.  43,  37  8  93;  Swain  v.  State, 
8   Ala.  A.   26.   62    S    446. 

Pla. — Spiothers  v.  State,  64  Pla, 
4S9.  59  S  900. 

Iowa. — State  V.  Buford.  158  Iowa 
173,   139   NW   464. 

Mo.— State  v.  Flnley,  245  Mo.  465, 
150    SW    1051. 

Wash. — State  v.  Poyner,  67  Wtuih. 
489.    107   P   181. 

[a]  Thiui  (1)  in  homicide  no  harm 
results  from  asking  a  witness  wheth- 
er he  heard  defendant  make  any 
threats  against  deceased,  conceding 
that  the  question  is  objectionable  as 
calling  for  a  conclusion,  where  the 
witness  answers  by  repeating  a  dec- 
laration made  by  defendant  which  is 
a  threat  against  the  deceased.  Wil- 
son  V.    State,    140    Ala.    43,    37    S    93. 

(2)  The  objection  to  a  question  as 
eafling  for  a  conclusion  of  the  wit- 
ness is  removed  by  his  answer  con- 
taining a  statement  of  fact.  Brown 
V.    State,    11    Ala.    A.    321,    68    S    829. 

(3)  Where  the  answer  given  is  ap- 
parently relevant  notwithstanding 
the  irrelevancy  of  the  question  asked, 
defendant  is  not  prejudiced.  Smoth- 
ers  V.    State,    64.Fla.    459,    59    S   900. 

(4)  Where  an  answer  to  a  question 
defective  for  failure  to  limit  the 
time  of  committing  an  act  to  a  pe- 
riod during  which  the  act  would  be 
punishable  fixes  the  time  within  that 
r>eriod,  defendant  has  no  ground  of 
complaint.  Quarreno  v.  State.  157 
Ala.  17,  48  S  65;  Hammock  v.  State, 
8  Ala.  A.  367.  62  S  322  (holding 
that  error  in  permitting  a  question, 
in  a  prosecution  for  the  unlawful 
sale  of  whisky,  which  did  not  limit 
the  time   inquired  about  to  the  pun- 

.ishable  period,  was  harmless,  where 
the  answer  placed  the  time  of  the 
sale  within   that  period). 

98.  Florence  v.  State,  61  Tex.  <7r. 
238,   134    SW   689. 

88.  State  v.  Quick.  160  N.  C. 
820.  64  SE  168. 

30.  Peo.  V.  Oavrilovlch.  265  HI. 
11,  106  NB  521;  State  v.  Taylor,  67 
S.  C.  4&3.  35  SE  729,  76  AmSR 
576. 

31.  Peo.  v.  Kerr.  15  c:al.  A,  273, 
114  P   684. 

88.  Peo.  V.  DelucchI,  17  C!al.  A. 
96     118    P    935 

33.  Rickards  v.  State,  129  Md.  184, 
98  A   525. 

34.  Clal. — Peo.  v.  Krompbold,  172 
Cal.   612,   167   P   599. 


D.    C. — Shaffer   v. 
417. 

8.  C. — State  v.  Stockman,  82  S.  C 
388,   64    SE    595,    129   AmSR   888. 

Tex. — Manovltch  v.  State,  60  Tex. 
Cr.    260,    96   SW   1. 

Wis. — Shovralter  v.  State,  148  Wte. 
450,  134  NW  830. 

[a1  Thns  (1)  allowing  a  leading 
question  Is  not  error  when  it  elicits 
testimony  which  is  no  more  than  a 
mere  repetition  of  matter  stated  by 
the  witness  both  on  direct  and  cross- 
examination.  Peo.  v.  Kromphold,  172 
Cal.  512,  157  P  599.  (2)  Where  the 
testiifiony  elicited  by  the  question 
was  fully  brought  out  in  other  testi- 
mony given  previously  and  after- 
ward by  another  witness,  defendant 
is  not  prejudiced.  State  v.  Stock- 
man, 82  S.  C.  388,  64  SE  695.  129 
AmSR    888. 

[b]  Where  th»  Improper  anecUmi 
merely  called  for  the  rapatnion  of 
testtmony  prevtonsly  given  the  error 
is  not  prejudicial.  Manovltch  v. 
State.  50  Tex.  Cr.  260,  96  SW  1. . 

36k  State  v.  Renneker,  75  Kan. 
686,    90   P    246. 

36.  State  V.  Fletcher,  127  La.  602, 
53  S  877;  Wells  v.  Terr.,  14  Okl.  436, 
78  P  124. 

[a]  ninatxatloB.^ — In  a  murder' 
case  the  exclusion  of  a  question 
asked  a  physician  as  ian  expert, 
whether  from  the  nature  and  charac- 
ter of  the  wounds  he  did  not  con- 
sider that  if  decedent  had  remained 
at  the  sanitarium  during  the  entire 
time  of  his  Illness  he  would  not  have 
stood  a  better  chance  for  his  recov- 
ery was  not  prejudicial  where  the 
bill  of  exceptions  showed  that  the 
objection  was  that  the  question  was 
hypothetical  in  form,  and  not  predi- 
cated on  anything  which  had  been 
proved,  and  that  the  question  first 
propounded  was  changed  by  counsel 
for  the  defense,  and  In  Its  changed 
form  was  answered  by  the  witness, 
since  no  other  inference  can  be  drawn 
from  the  ruling  and  statement  in 
support  thereof  than  that  the  infor- 
mation nought  was  given  by  the  ex- 
pert. State  v.  Fletcher,  127  La. 
602.    63    S    877. 

37.  Burt  V.  State,  38  Tex.  Cr. 
397,  40  SW  1000.  43  SW  344,  39  LRA 
305.   330. 

38.  Peo.  V.  Truck,  170  N.  Y.  203, 
63  NE  281. 

39..  State  V.  Duestrow,  137  Mo.  44, 
38  SW  664,  39  SW  266. 

40.  Duncan  v.  State,  171  Ind.  444, 
86  NE  641. 

41.  Williams  V  State,  66  Ark.  264, 
60  SW  617   (holding  that  in  a  crlm- 


objectionable,  but  was. permitted  to  answer  it  when 
put  in  proper  form;"  where  subsequently  to  ao 
answer  by  an  expert  to  a  hjrpothetical  question 
based  on  the  state's  testimony  only,  be  afterward 
answers  hypothetical  questions  of  both  the  state 
and  defendant  submitting  a  full  ease;*'  where  a 
faet  stated  in  a  hj^wthetical  question  objected  to 
by  counsel  as  not  proved  was  .stricken  out;'^  where 
the  testimony  in  answer  to  the  question  was  stricken 
out;'"  where  the  court  subsequently  struck  out  the 
question  and  the  answer  thereto  and  admonished 
the  jury  not  to  consider  them;*"  or  where  the  ob- 
jection to  the  form  of  question  was  cured  by  an  in- 
struction given  by  the  court.*^  On  the  other  hand, 
it  has  been  held  that  misconduct  of  a  prosecutor  in 
framing  questions  assuming  the  existence  of  facts 
not  admissible  as  independent  evidence  is  not  cured 
by  the  fact  that  similar  questions  to  previous  wit- 
nesses were  permitted  to  pass  unchallenged.*' 

[$  3657]  (c)  On  Cross-Ezamin&tion  *' — aa.  Ctan- 
eral  Bnle.  Rulings  upon  questions  asked  a  witness 
upon  cross-examination,  although  erroneous,  will  not 
necessitate  a  reversal  where  no  substantial  preju- 
dice results  therefrom.**  On  the  other  hand,  where 
U.    8..    24   App. 


inal  prosecution,  error  in  allowing  an 
answer  to  the  general  question,  re- 
ferring to  a  witness,  "Do  you  know 
his  reputation  In  the  neighborhood?" 
against  an  objection  to  the  form 
thereof,  is  cured  by  a  charge  that, 
to  Impeach  a  witness  in  that  way,  it 
must  be  shown  that  his  general  repu, 
tatlon  for  truth  and  morality  in  the 
neighborhood  is  bad). 

48.  State  v.  Jones.  48  Mont  606. 
139  P  441. 

43.  In  dvU  caaas  see  Appeal  and 
Error  {  2961. 

44.  U.  S.— Kinser  v.  U.  S.,  231 
Fed.  8^6,  146  (XXA  62. 

Ala. — ^Ross  V.  State,  139  Ala.  144, 
36  S  718;  Sanders  v.  State.  134  Ala. 
74,  32  S  654. 

AMcv— Selbert  v.  State.  121  Ark.  258, 
ISO  SW  990;  Baldwin  v.  State,  119 
Ark.  618.  178  SW  409. 

C!al. — Peo.  v.  Oppenheimer,  156  CaX. 
733,  106  P  74:  Peo.  v.  Bishop,  134  CSil. 
682,  66  P  976;  Peo.  v.  Cornell,  29 
Cal.  A.  480,  158  P  1026;  Peo.  v. 
Talman,  26  Cal.  A-  348.  146  P  1063; 
Peo.  V.  Ronsse,  26  Cal  A.  100,  146 
P  66;  Peo.  v.  Svendsen,  25  'Cal.  A. 
1,  142  P  861;  Peo.  v.  Merrltt,  18 
Cal.   A.    58,    122   P    839,    844. 

Conn. — State  v.  Rathbun,  74  Conn. 
524,    61    A    540. 

Del. — State  v.  Naylor,  28  Del.  99, 
90  A  880. 

D.  C. — Sacks  V.  U.  S..  41  App. 
34. 

Ga. — ^Frank  v.  State,  141  Ga.  243. 
80  SE  1016. 

111.— ^Peo,  V.  Patrick,  277  111.  210. 
115  NE  390;  Peo.  v.  Campbell,  234 
111.  391,  84  NE  1035.  123  AmSR  107, 
14  AnnCas  186;  Hauser  v.  Peo.,  210 
111.     253,     71     NE    416. 

Iowa. — State  v.  Nelmeyer,  66  Iowa 
634,  24  NW  247. 

Kan. — State  v.  Stewart,  85  Kan. 
404,   116   P  489. 

Ky.— Locke  v.  Com.,  144  Ky.  232, 
137  SW  1043. 

La.— State  v.  Riggio,  124  La.  614, 
50  S  600. 

Md.— Rickards  v.  State,  129  Md. 
184,    98    A    626. 

Mich.— Peo.  V.  Gale,  60  Mich.  2J7, 
16  NW  99. 

Miss. — Carter  v.  State.  99  Miss. 
436,  54  S  734. 

Mo. — State  v.  Ivy,  192  SW  733; 
State  V.  Dixon,  190  SW  290. 

Mont.— State  v.  Hall,  45  Mont.  493. 
126  P  639;  State  V.  De  Hart,  31 
Mont.    211.   99   P   438. 

Nebr.— Brown  v.  State,  88  Nebr. 
411.   129  NW  646. 

Nev. — State  v.  Roberta,  28  Nev. 
360.   82  P  100. 


For  lat*r  osm«,  Aavalopmamta  and  okaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  ntunber. 
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it  appears  from  the  record  that  substantial  rights 
of  defendant  have  been  invaded,  the  caose  must 
be  reversed." 

[i  3658]  Vb.  T^tniirfTig  CTOSS-Examination.  Where 
appellant  was  not  prejudiced,  there  is  no  ground 
for  reversal  for  error,  if  any,  in  limiting  cross- 
examination.**  Thus  error  in  limiting  eross-ez- 
amination  is  not  prejudicial,  ^where  the  fact  sought 
to  be  elicited  was  sufficiently  shown  by  other  evi- 
dence;*'' where  the  witness-  was  subsequently  per- 
mitted to  testify,  in  answer  to  other  questions,  as 
to  the  facts  sought  to  be  elicited  by  the  cross-ex- 
amination;** where  defendant'  afterward  on  exam- 
ining the  same  witness  as  his  own  witness  was  per- 
mitted to  ask  and  elicit  answers  to  the  same  ques- 
tion;** -where  defendant  was  permitted  to  ask  and 
elicit  answers  to  the  same  question  where  the  wit- 
ness was  subsequently  recalled  by  the  state  ;'<>  where 


the  witness  was  recalled  by  defendant  and  gave  tes- 
timony favorable  to  defendant  ;°^  where  defendant 
called  the  witness  later  and  did  not  then  attempt 
to  get  what  had  in  the  cross-examination  been  re- 
fused him;"  where  defendant  .was  subsequently 
given  permission  to  recall  the  witness  and  failed 
to  do  so;'^'  where  the  question  was  substantially  an- 
swered;'* where,  notwithstanding  the  limiting  of 
the  cross-examination,  defendant  bad  in  substance 
gotten  all  he  could  by  a  longer  cross-examination;'* 
where  the  evidence  could  properly  have  been  brought 
out  on  a  direct  examination  of  the  witness,  and 
where  defendant  was  allowed  on  reexamination  to 
bring  out  all  of  the  conversation  in  which  the  evi- 
dence objected  to  was  made;"  where  the  matter 
sought  to  be  proved  is  an  admitted  or  undisputed 
fact;''  where  substantially  all  the  pertinent  facts 


N.  J.— Stat*  V.  Barker,  68  N.  J. 
L.   19,    62   A    284. 

N.  T. — Peo.  V.  Seidenshner.  210  N. 
T.  341,  104  NE  420:  Peo.  v.  Ford, 
200  N.  Y.  209.  93  NB  509;  Peo.  v. 
Schneider.  154  App.  Dlv.  203.  139  NTS 
104;  Peo.  v.  Meadows,  13t  App.  Div. 
JJ«.  121  NTS  17  [aft  199  N.  T.  1, 
92  NK  128]. 

N.  C— State  v.  Burton,  172  N.  C. 
939,   90   SE  561. 

Or— State  v.  O'Donnell,  77  Or.  116, 
149  P  536. 

Pa, — Com.  V.  Bober,  59  Pa.  Super.. 
573. 

S.  D. — State  v.  Ralce,  24  S.  D. 
111.  123   NW   708. 

Tenn. — Hughes  v.  State.  126  Tenn. 
40.  148  8W  543.  AnnCa8l913D  1262. 
Tex.— Matthews  v.  State.  189  SW 
491;  Heame  v.  State,  (Cr.)  165  SW 
596;  Benson  V.  State.  (Cr.)  101  S'W 
224;  Montgomery  v.  State.  45  Tex. 
Cr.  J73.  77  SW  788;  Swanner  v. 
State.  (Cr.)  58  SW  72;  Harrell  v. 
State.  39  Tex.  Cr.  204.  45  SW  581. 

Utah.— State  v.  Cauff.  48  Utah  102, 
158  P  701. 

VL— State  V.  Hodgdon,  89  Vt.  148, 
94  A  301. 

Va.— Reed  v.  Com..  98  Va.  817.  36 
SE  398. 

Wash. — State  v.  Simmons,  52  Weiah. 
132.  100   P   269. 

W.  Va. — State  v.  Cooper,  74  W.  Va. 
472.  82  SB   358. 

Wis.— Gllottl  V.  State.  135  Wis.  634, 
116  NW  252. 

Wyo.— ESidB  ▼.  State,  17  Wyo.  490, 
101  P  946. 

48.  IT.  S. — ^Harrold  v.  Olclahoma, 
169  Fed.  47,  94  CCA  416,  17  AnnCas 
8«8. 

Ala.— Mixell  T.  State,  184  Ala.  16, 
(3  S  1000. 

Cat- Peo.  ▼.  Hart,  168  Cal.  261, 
94  P  1042;  Peo.  V.  Padllla.  148  Cal. 
158.  76  P  889. 

111.— Peo.  V.  Hamilton,  268  III.  390, 
109  NE  329. 

Ind. — Baehner  ▼.  State,  26  Ind.  A. 
597.   58    NE    741. 

Ky. — Spencer  v.  Com.,  107  SW  842, 
32  KyL  880. 

N.  T.— Peo.  V.  Becker.  210  N.  T. 
274.  104  NB  896;  Peo.  v.  C^moroto, 
133  App.  Div.  260,  117  NTS  655. 

OW.— Scott  V.  State,  (Cr.)  168 
P  553. 

S.  C. — State  V.  Rogers.  101  S.  C. 
280,  S5  BE   636. 

Tex.— Cox  V.  State,  (Cr.)  194  SW 
1J8. 

Utah.— State  v.  Coyle,  41  Utah  320, 
12«  P  305. 

Wash. — State  v.  Cottrell,  66  Wash. 
5».  106  P  179.    • 

46.  u.  S.— Cina  V.  U.  S.,  191  Fed. 
718.  112  CCA  308. 

Ala.— Askew  v.  State,  11  Ala.  A. 
*M,  66  S  852;  Qrlroes  V.  Florence^ 
I<  Ala.  A.  651.   65  S   846. 

Arix. — ^Lenord  v.  State,  16  Ari*. 
H7.  137  P  412. 

Ciil.— Peo.  V.  Miller,  135  Cal.  69, 
*^  P  12;  Peo.  V.  Martinez.  31  Cal. 
A  413.  160  P  868;  Pe9.  v.  Tee  Kum, 


24  Cal.  A.  470.  141  P  958;  Peo.  v. 
Ho  Kim  Tou.  24  Cal.  A.  461,  141  P 
950;  Peo.  v.  Mar  Gin  Suie,  11  Cal.  A. 
42,  103  P  951. 

Conn. — State  v.  Rathbun,  74  Conn. 
524,    51    A    640. 

D.  C. — Lorens  v.  U.  S..  24  App. 
337. 

Fla. — Marlow  v.  State,  49  Fla.  7, 
38   S   653. 

Ga.— Williams  X-  State,  145  Oa.  177. 
88   SE  958. 

111.— Peo.  v.  Patrick.  277  111.  210, 
115  NE  390;  Peo.  v.  Murphy.  276 
111.  304,  114  NB  609;  Peo.  v.  Klute. 
159    111.    A.    559. 

Ind. — Osburn  v.  State.  164  Ind.  262, 
73    NB   601. 

Iowa. — State  v.  Hayden,  131  Iowa 
1.  107  NW  929;  State  v.  Richard, 
126   Iowa   497,    102   NW   439. 

Kan. — State  v.  McLemore,  99  Kan: 
777,  164  P  161,  101  Kan.  259,  166 
P    497. 

Ky. — Herron  v.  Com.,  64  SW  432, 
23  KyL  782. 

La. — State  v.  Natclsse,  133  La.  684, 
63    S    182. 

Md.— Rickards  v.  State,  129  Md. 
184.   98  A   525. 

Miss. — Davis  V.  State,  108  Miss. 
710.  67  S  178;  Hampton  v.  State.  99 
Miss.  176.  64  S  722. 

Mo.— State  v.  Ivy.  192  SW  783; 
State   V.    Sayers.    68    Mo.    585. 

Mont. — State  v.  Tudor,  47  Mont. 
186,    131   P   632. 

Nebr. — Davis  v.  State,  51  Nebr. 
801,  70  NW  984. 

N.  J.— State  V.  Nones,  88  N.  J.  Ij. 
460,   97  A   66. 

N.  T. — Peo.  V.  Weiss,  129  App.  Div. 
671,    114    NTS    236. 

N.  D. — State  v.  Moeller,  20  N.  D. 
114,   126  NW   668. 

Okl.— Moody  v.  State,  (O.)  164  P 
676 

Pa. — Com.  V.  Bober,  69  Pa,  Super. 
678. 

S.  D. — State  V.  Frazer,  23  S.  D.  304, 
121  NW  790. 

Tex.— Cox  V.  State,  (Cr.)  194  SW 
138;  McKinney  v.  State.  (Cr.)  187 
SW  960. 

Wash. — State  v.  King,  67  Wash. 
651,  122  P  323. 

Wyo. — Jenkins  v.  State,  22  Wyo. 
34,  134  P  260,  135  P  749. 

47.  Cal. — ^Peo.  V.  Tee  Kum,  24  Cal. 
A.  470,  141  P  958;  Peo.  v.  Ho  Kim 
Tou.  24  Cal.  A.  451.  141  P  950  (record 
evidence  subsequently  admitted); 
Peo.  v.  Mar  Gin  Sule.  11  Cal.  A.  42. 
103  P  961  (evidence  previously  admit- 
ted); Peo.  v.  Richards,  1  Cal.  A.  566, 
82  P  691  (where  the  witness  had  tes- 
tified to  substantially  the  same  mat- 
ters on  his  direct  examination). 
iKy. — Herron  v.  Com..  64  SW  432, 
23  KyL  782  (testimony  of  other  wit- 
nesses). 

Mo.— State  v.  Foley,  247  Mo.  607, 
153  SW  1010;  State  v.  Harris,  209 
Mo.  423.  108  SW  28;  State  v.  Bar- 
nett.   110  Mo.  A.   684.   85  SW   615. 

Tex. — Bybee  v.  State.  74  Tex.  Cr. 
211,  168  SW  626  (question  previously 


answered  several  times  by  witness). 
Wash. — State  v.  King,  67  Wash. 
651,  122  P  323  (facts  sought  to  be 
shown  on  cross-examination  brought 
out  by  testimony  of  defendant  and 
other  witnesses). 

48.  U.  S.— Clna  v.  U.  S.,  191  Fed. 
718.   112   CCA    308. 

Ala. — Brown  v.  State,  187  Ala.  99. 
34  S  822. 

Cal. — Peo.  V. /-Deatrlck,  80  Cal.  A. 
607,  169  P  176;  Peo.  v.  Kil^il,  27 
Cal.   A.    29.    148   P   812. 

Ga. — ^Williams  v.  State,  145  Ga. 
177,   88   SE   958. 

III.— Peo.  v.  Murphy,  276  111.  304, 
114  NB  609;  Spears,  v.  Peo.,  220 
III.   72,   77  NB  112,  4   LRANS  402. 

Mo. — State  v.  Kebler.  268  Mo.  367, 
128  SW  721;  State  v.  Baker,  262 
Mo.    689.    172    SW    350. 

Mont. — State  v.  Brown,  38  Mont. 
309.   99  P   954. 

Wash. — State  v.  Coates,  22  Wash. 
601,  61  P  726. 

[a]  Thna  where,  on  a  prosecution 
for  gaming,  an  objection  to  defend- 
ant's cross-examination  of  a  witness 
la  sustained  because  no  sulllclent 
ground  was  laid  to  Impeach  the  wit- 
ness, and  subsequently  the  court  al- 
lows the  question  which  was  previ- 
ously asked,  such  subsequent  cross- 
examination  cures  any  error  previ- 
ously committed  to  defendant's  prej- 
udice. Brown  V.  State,  137  Ala.  99, 
34   S   822 

49.  Cai. — Peo.  v.  Hower,  161  CSiL 
638.  91  P  607. 

D.    C. — Lorenz    v.    U.    S.,    24    App. 

Fla. — Marlow  v.  State,  49  Fla.  7, 
38  S  658. 

Mo. — State  v.  Sayres,  68  Mo.  686. 
,  S.  D. — State  v.  Smith,  18  S.  D. 
341.    100    NW    740. 

aa  Peo.  v.  Hower.  161  C^al.  638. 
91   P   607. 

81.  Peo.  V.  Pindar,  210  N.  T.  191, 
104  NE  133  [aff  155  App.  Div.  12.  144 
NTS  242,  and  rearg  den  210  N.  T.  621 
mem.  104  NB  1137  memj. 

62.  State  v.  Menila.  177  Iowa  283, 
158  NW  646. 

53.  State  V.  Jennings,  86  Kan. 
785.   121   P  1131. 

64.  Dickey  v.  State.  197  Ala.  610. 
73  3  72  [den  certiorari  (A.)  72  S 
608];  Danford  v.  State,  63  Fla.  4,  43 
S  593. 

65.  McKinney  v.  State.  (Tex.  Cr.) 
187  SW  960. 

56.  Osburn  v.  State,  164  Ind.- 262, 
73   NE  801. 

67.  U.  S.— Prdjun  v.  U.  S..  237  Fed. 
799.  151  CCA  41  (holding  that.  In 
a  prosecution  for  violating  the  White 
Slave  Trafflo  Act.  where  a  witness 
for  the  government  on  direct  exam- 
ination stated  that  defendant  ran  a 
disorderly  house,  the  refusal  of  the 
court  to  require  the  witness  to  an- 
swer questions  as  to  who  had  made 
complaints  to  him  concerning  the  na- 
ture of  the  place  was  not  reversible 
error,  where  the  witness  admitted 
that  his  statement  was  based  on  com- 
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were  before  the  jury;'*  where  the  mattw  sought 
to  be  elicited  was  immaterial;*'  where  it  was  not 
suggested  how  the  fact  could  in  any  way  affect 
the  case;'"  where  the  most  favorable  answer  to 
the  question  would  not  have  aided  the  jury  in  pass- 
ing on  the  material  issues  of  the  eaae;°^  or  where 
neither  the  question  propounded  nor  the  record  dis- 
closed what  defendant  was  trying  to  get  before  the 
jury."  So  it  is  manifestly  harmless  error  for  the  court 
to  interrupt  defendant's  counsel  during  the  cross-ex- 
amination of  the  witness  for  the  state  and  to  suggest 
that  he  change  the  language  of  his  question,  when 
the  witness  in  his  answer  gives  the  testimony  sought 
to  be  elicited  by  the  former  question  of  the  attor- 
ney." And  there  is  no  prejudicial  error  in  refusing 
to  permit  defendant  to  cross-examine  his  own  wit- 
ness by  asking  a  question  which  insinuated  that 
the  witness  had  testified  falsely.**  On  the  other 
hand,  error  in  sustaining  objections  to  questions 
asked  a  witness  on  cross-examination  as  to  whether 
he  had  testified  the  same  or  differently  on  the  prelimi- 
nary examination  is  prejudicial  error  and  g^round 
for  reversal.'*  And  where  a  witness  for  the  state 
was  allowed  to  state  that  defendant  had  made  what 


he  regarded  as  a  threat  under  certain  eireumstanceSr 
the  refusal  to  allow  defendant  on  cross-ezaminatioD 
to  have  the  witness  testify  to  just  what  he  had 
said  is  prejudicial  error."  So  it  has  been  held  that 
the  prejudicial  effect  of  the  action  'of  the  state '» 
attorney  in  asking  defendant  on  cross-examination 
whether  he  had  not  been  in  jail  at  a  certain  time 
is  no(  cured  by  the  sustaining  of  an  objection  to 
the  question.'^  And  where  the  cross-examination  of 
the  main  witness  for  the  state  was  improper  and  un- 
duly restricted,  the  error  is  not  cured  by  a  subse- 
quent tender  of  the  witness  to  defendant  for  fur- 
ther and  complete  cross-examination,  where  at  the 
time  of  the  tender  days  had  elapsed  since  he  bad 
left  the  stand  during  which  his  evidence  had  been 
permitted  to  lie  in  the  minds  of  the  jury,  and  hun- 
dreds of  pages  of  evidence  of  other  witnesses  had 
been  given." 

[i  3659]  cc.  Allovllig  Too  Oreat  Latttnde  in 
OrosB-ExaminAtioa.  Error  in  allowing  too  great 
latitude  on  cross-examination  of  witnesses  is  not  a 
ground  for  reversal  where  defendant  was  not  prej- 
udiced thereby;**  where  the  facts  elicited  were  not 
material;'**   where  the  answer  had  no  substantial 


plainta  made  by  others  Itvlng  in  the 
locality). 

Ala. — Brooks  v.  State,  (Ala.  A.)  74 
8  86  (holding  that,  where  a  state's 
witness  had  admitted  that  she  had 
Klven  the  names  of  the  other  state's 
witnesses  and  had  them  summoned,  it 
was  not  prejudicial  error  to  exclude 
a  cross  question  seeking  to  elicit  a 
repetition  of  that  testimony  with  re- 
spect to  a  particular  witness). 

Arix. — Lenord  v.  State,  IE  Arls.  187, 
137  P  412. 

N.  J. — Stete  V.  Nones.  88  N.  J. 
L.    460,    97   A   S6. 

N.  D. — State  v.  Moeller,  20  N.  D. 
114,  126  NW  568  (holding  that  where 
the  question  if  answered  favorably 
to  deiendant  would  furnish  only  cum- 
ulative evidence  on  the  subject  re- 
lating to  which  no  conflict  in  evi- 
dence arises). 

S.  D. — State  v.  Fraser,  28  8.  D.  804, 
181  NW  790. 

sa  State  v.  .Tudor,  47  Hont.  18S. 
131   P   632. 

sa.  Cnl.— Peo.  T.  Dowell,  141  Cal. 
493.    75    P   45. 

111.— Peo.  V.  Patrick.  277  HI.  210, 
116  NB  390. 

Iowa. — State  v.  Richards,  126  Iowa 
497.    102    NW    439. 

Md. — Rlckards  v.  State,  129  Md. 
184,  98  A  626. 

Wash. — State  v.  Simmons,  62  Wash. 
182,  100  P  269. 

60.  State  v.  Natclsse,  133  La.  584, 
63  S  182. 

61.  State  V.  Jones,  125  Iowa  508, 
99    NW   179,    101    NW    198. 

aa.  Davis  V.  SUte.  108  Miss.  710, 
67  S  A78. 

as.  Chandler  v.  SUte,  124  Ga.  821, 
53  SE  91. 

64.  Peo.  v.  Wong  Loung,  169  C!al. 
620,    114   P    829. 

60.  Peo.  v.  Hart,  153  Cal.  261,  94 
P  1042  (In  which  it  was  said  that 
such  questions  were  pertinent,  proper, 
and  valuable  .  as  testing  the  wit- 
ness' credibility,  memory,  and  fair- 
ness); Peo.  V.  Camoroto,  133  App. 
Div.  260,  117  NTS  666  (in  which  It 
was  said  that  the  error  was  one 
which  affected  a  substantial  right 
and  not  a  mere  technical  error). 

66.  Miiell  V.  State.  184  Ala.  16, 
63   8  1000. 

67.  Peo.  v.  Hamilton.  268  III.  890, 
109  NE  329. 

65.  Peo.  V.  Becker,  210  N.  T.  274, 
805.  104  NB  396  (where  it  was  said: 
"Whatever  complaints  may  have  aris- 
en concerning  other  features  of  tri- 
als, there  has  not  been,  so  far  as  I  am 
aware,  any  disposition  to  criticise  or 
curtail  the  opportunity  for  a  full  and 


satisfactory  exercise  of  the  right  of 
cross-examination  and  concerning 
which  it  has  been  written  by  a  dis- 
tinguished authority:  'Cross-exami- 
nation [Is]  a  distinctive  and  vital  fea- 
ture of  our  law.  For  two  centuries 
past,  the  policy  of  the  Anglo-Ameri- 
can system  of>  evidence  has  been  to 
regard  the  necessity  of  testing  by 
cross-examination  as  a  vital  feature 
of  the  law.  The  belief  that  no  safe- 
guard for  testing  the  value  of  human 
statements  is  comparable  to  that 
furnished  by  cross-examination,  and 
the  conviction  that  no  statement  (un- 
less by  special  exception)  should  be 
used  as  testimony  until  It  has  been 
probed  and  sublimated  by  that  test, 
has  found  increasing  strength  In 
lengthening  experience.'  2  Wlgmore, 
on  Evld.   I   1867"). 

68.  Ala. — Bradley  v.  State,  11  Ala. 
A.  829.  66  S  820;  Roden  v.  State, 
8   Ala.   A.    193,    58    S    74. 

Ark. — Bennett  v.  State,  96  Ark.  100, 
128    SW  861. 

Cal. — Peo.  V.  Creeks.  170  Cal.  868, 
149  P  821;  Peo.  V.  C9ark.  161  Cal. 
200.  90  P  649;  Peo.  v.  Ebanks,  117 
Cal.  662,  49  P  1049,  40  L.RA  269: 
Peo.  V.  Horgan,  82  Ca.\.  A.  105,  162 
P  899;  Peo.  v.  Tee  Kum,  24  Cal.  A. 
470.  141  P  958;  Peo.  v.  Ho  Kim  Tou, 
24  Cal.  A.  451,  141  P  960. 

Del. — State  v.  Naylor,  28  Del.  99, 
90   A    880. 

D.  C— Sacks  v.  U.  S.,  41  App. 
84. 

Fla. — ^Myera  v.  State,  43  Fla.  600, 
81   8   275 

111.— Peo.  V.  Duncan,  261  111.  339, 
103  NE  1043. 

Iowa. — State  v.  Rowell,  172  Iowa 
208,  154  NW  488;  State  v.  Clark, 
166  Iowa  123.  147  NW  168. 

Kan. — State  v.  Hinshaw.  92  Kan. 
1007,  142  P  960  [reh  den  98  Kan. 
170,   148   P   417]. 

Ky. — Locke  v.  Com.,  144  Ky.  232, 
137  SW  1043. 

La.— State  v.  OulUory,  140  La.  861. 
72  S  995;  State  v.  Hlgglnbotham,  138 
La.   866.   70  S  328. 

Mich.— Peo.  V.  Qale,  50  Mich.  237, 
15  NW  99. 

Miss. — Carter  v.  State,  99  Miss.  436, 
64    S    734. 

Mo. — Stete  v.  Ivy.  192  SW  733: 
State  V.  Corrlgan.  262  Mo.  195,  171 
SW  51:  State  v.  Foran,  256  Mo. 
213.  164  SW  215;  State  v.  Miles.  199 
Mo.  630,  98  SW  25;  State  v.  Bate- 
man,  198  Mo.  212,  84  SW  843;  State 
v.  Qatltn,  170  Mo.  364,  70  SW  885 
(extending  the  cross-examination  be- 
yond the  limits  flzed  by  the  exami- 
nation In  chief). 


Nebr. — Reed  v.  State,  66  Nebr.  184, 
92  NW  321. 

Nev. — State  v.  Roberts,  28  Nev. 
350,    82    P    100. 

N.  J.— Stete  V.  Ruttberg,  87  N.  J. 
L.  6,  93  A  97;  Stete  v.  Qulnlan.  86 
N.  J.  L.  120,  91  A  111;  Stete  v.  Bar- 
ker. 68  N.  J.  L.  19,  52  A  284. 

N.  C. — Stete  v.  Burton.  178  N.  C. 
939,   90  SE  661. 

Or.— Stete  v.  Deal,  48  Or.  17,  70 
P   534. 

Pa. — Com.  v.  Sober,  69  Pa.  Super. 
678. 

S.  C— Stete  V.  Angel,  98  8.  C.  149, 
76    SE  190. 

S.  D.-i— Stete  V.  Raice,  24  8.  D. 
Ill,  123  NW  708;  Stete  V.  Hol- 
burn,  23  S.  D.  100,  121  NW  100. 

Tenn. — Hughes  v.  State,  126  Tenn. 
40.  148  SW  648,  AnnCasl913D  1262: 
Cooper  V.  Stete,  123  Tenn.  87,  138 
SW  826. 

Tex. — Cox  V.  State,  (Cr.)  194  SW 
188;  Orner  v.  Stete,  78  Tex.  Cr.  415, 
183  SW  1172;  Swafford  v.  Stete,  75 
Tex.  Cr.  857,  171  SW  226:  Bybee  v. 
State,  74  Tex.  Cr.  211,  168  SW  526; 
Clayton  v.  Stete.  67  Tex.  Cr.  311, 
149  SW  119;  McCorquodale  v.  Stete, 
(Cr.)  98  SW  879;  Underwood  v. 
State,  (Cr.)  85  SW  794;  Townley  v. 
Stete,   (Cr.)  81  SW  809. 

Utah. — Stete  v.  Cluff,  48  Uteb  102. 
158  P  701;  State  v.  Donaldson,  36 
Uteh  96,  99  P  447,  136  AmSR  1041. 
20   LRANS  1184. 

Vt.— Stete  V.  Hodgdon,  89  Vt  148, 
94  A  801. 

Va.— Harding  v.  Com.,  106  Va.  868. 
52   SB  832. 

W.  Va. — State  v.  Davis,  74  W.  Va. 
657,  82  SE  525;  Stete  v.  C!ooper,  74 
W.    Va.    472,    82    SE   368. 

Wis.— Oilottl  V.  Stete,  135  Wis. 
634.    lie    NW   262. 

Wyo. — Eads  v.  State,  17  Wyo.  490, 
101  P   946. 

70.  Ala. — Roden  v.  State,  3  Ala.  A. 
193.  58   S  74. 

Cal. — Peo.  V.  Creeks,  170  CaL  868, 
149  P  821;  Peo.  v.  Ebanks.  117  Cal. 
662,    49    P   1049,    40  LRA   269. 

111. — Peo.  v.  Duncan,  261  111.  839, 
103   NE  1043. 

Mich.— Peo.  V.  Oate,  50  Mich.  237. 
16    NW    99. 

Mo.— State  V.  Ivy,  192  SW  738: 
State  v.  Sherman,  264  Mo.  374,  17» 
SW  73;  Stete  v.  Feeley,  194  Mo.  300. 
92  SW  663,  112  AmSR  611,  3  LRANS 
351:  State  v.  Oatlln,  170  Mo.  354, 
70  SW  885;  State  v.  Lewis,  118  Mo. 
79.  23  SW  1082;  State  v.  Brooks,  92 
Mo.  542,  6  SW  257.  830  [app  dism 
124  U.  S.  394,  8  SCt  443,  31  L.  ed. 
464]. 


Ftor  tatnr  aasM,  aavelovmeats  and  ohaagM  In  the  law  see  cumulative  Annotations,  aame  title,  page  and  not*  number. 
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beuiog  on  defendant's  guilt ;^*  where  the  facts 
songht  to  be  elicited  are  otherwise  established  be- 
yond eontroTersy;''  where  the  matter  sought  to  be 
proved  by  the  answer  had  already  been  admitted 
by  defendant,^"  or  established  by  evidence  offered 
in  his  behalf  ;T*  or  where  the  same  facts  are  subse- 
pently  admitted  for  another  purpose,^*  especially 
where  the  court  promptly  instineted  the  jury  that 
questions  were  not  evidence;^*  where  the  witness  an- 
swered in  the  n^;ative/'  and  no  attempt  was  made 

Nebr. — Reed  v.  State,  66  Nebr.  1S4, 
S3  NW  S21. 

Tex. — Palmer  V.  State,  48  Tex.  Cr. 
Hi.  89  SW  836;  Barren  v.  State, 
%%  Tex.  Cr.  204.  4K  SW  581;  DavlB 
T.  SUte.  23  T«x.  A.  210,  4  SW  590. 
TL  Field  V.  State,  6S  Tex.  Cr. 
524.  117   SW   806. 

n.  Peo.  V.  Herrltt.  18  .Cal.  A. 
S8,    122    P    83».    844. 

78.  Bennett  v.  State,  86  Ark.  100, 
lis  SW  861;  Peo.  V.  Oppenhelmer, 
156  Cal.  733,  106  P  74;  Peo.  v.  Wat- 
(on.   21  Cal.   A.    692,    1S2   P  836. 

[a]  Thus,  where  acouaed  admitted 
the  kllUng  of  decedent  and  his  at- 
tempt to  hide  the  body,  to  give  him 
time  to  remove  liquors  kept  for  Il- 
legal aale,  before  people  would  gather 
to  investlKate  the  klUinK.  the  cross- 
ezamliuition  of  accused's  witness  who 
did  not  see  the  klllinK,  and  did  not 
know  how  or  why  It  was  done,  relat- 
ing to  his  testimony  at  the  eiiamin- 
Ing  trial  as  to  his  taking  a  gun  from 
accused  and  going  to  a  third  person 
to  get  a  buggy  to  get  the  whisky 
•war,  was  not  prejualcial.  Bennett 
T.  SUte.  96  Ark.  100,  128  SW  861. 

74.  State  ▼.  Hodgdon,  8»  Vt  148, 
94  A  301. 

78.  State  V.  Naylor,  88  Del.  99, 
to  A  880  (holding  that  If  It  was  error 
to  permit  the  state  to  show,  on  the 
eross-examtnation  of  a  character 
witness  produced  by  accused,  that 
the  witness,  since  the  commission  of 
tbe  crime  charged,  heard  persons  say 
tliat  accused  threatened  to  shoot  oth- 
er persona  before  the  homicide.  It 
was  harmless,  where  the  state  for 
the  purpose  of  showing  malice  had 
proved  the  same  threats). 

7C.  Sacks  V.  U.  S.,  41  App.  (D. 
C)  34. 

77.  Ala. — ^Nicholson  v.  State,  160 
Ala.  80,  43  S  365;  Jacobs  t.  State, 
146  Ala.  103,  42  B  70;  Rivers  v. 
State.  IS  Ala.  A.  362,  69  8  387. 

Ark.— Baldwin  v.  State,  119  Ark. 
51S,  178  SW  40». 

Cal.— Peo.  V.  Goodwin,  132  Cal.  368, 
«4  P  561. 

Fla. — ^Myers  v.  State,  43  Fla.  600, 
31  8  276. 

N.  J.— State  T.  Barker,  68  N.  J. 
li^  1>.  52  A  284. 

Tenn. — Cooper  v.  State,  123  Tenn. 
>7.  138    SW    826. 

Tex. — Wyres  v.  State,  74  Tex.  Cr. 
tt,  146  SW  1160;  Heame  v.  State, 
7»  Tex.  Cr.  890,  166  SW  696;  Curry 
T.SUte,  72  Tex.  Cr.  463,  162  SW  851; 
Ward  V.  State,  70  Tex.  Cr.  393,  169 
8W  272;  Wright  v.  State,  63  Tex. 
Cr.  429,  140  SW  1105;  Hlckey  v. 
State.  62  Tex.  Cr.  568,  138  SW  1061; 
Phillips  V.  State,  69  Tex.  Cr.  534, 
128  SW  1100;  Graham  v.  State,  67 
Tex.  Cr.  104,  123  SW  691;  Hart  v. 
SUtft  67  Tex.  Cr.  21,  121  SW  608; 
Poller  v.  State,  60  Tex.  Cr.  14,  96 
SW  541;  Gabler  v.  State,  49  Tex.  Cr. 
123,  95  SW  621;  Harding  v.  State, 
«  Tex.  Cr.  601.  96  SW  628;  Under- 
wood V.  State,  (Cr.)  86  SW  794; 
Baker  v.  State,  46  Tex.  Cr.  392,  77 
SW  618;  Kipper  v.  State,  46  Tex.  Cr. 
n7.  77  SW  611. 

Utah. — State  v.  Donaldson,  36  Utah 
*(.  99  P  447,  136  AmSR  1041,  20 
LRANS  1164. 

W.  Ta.— State  v.  <3ooper,  74  W.  Va. 
472.  82  BE  368. 

Wis.— aUIotti  ▼.  State,  135  Wis. 
434.  lit  NW  252. 

Wyo.— Sada  v.  State,  17  Wyo.  490, 
in  P  946. 
[a]    miijmUoM. — (1)  In  a  mur- 


to  contradict  him;^'  where  the  witness  testified  that 
he  did  not  know,^'  or  that  he  did  not  remember;*" 
where  the  answer  was  favorable  to  defendant,*^ 
especially  where  the  oonrt  charged  that  the  state 
was  bound  by  it;*'  where  the  answer  was  not  un- 
favorable to  defendant  ;**  where  an  objection  was 
snstained  and  the  question  was  not  answered;** 
where  the  question  was  not  answered  and  the  court 
promptly  instructed  the  jury  to  disr^ard  the  ques- 
tion,** or  to  draw  any  inference  from  it,**  or  charged 


der  trial,  any  error  in  permitting 
the  state  to  cross-examine  accused's 
wife  by  asking  if  he  had  not  threat- 
ened to  cut  her  throat  was  harmless 
to  accused,  where  she  answered,  "No." 
Lacy  V.  Stete,  63  Tex.  Cr.  189,  140 
SW  461.  (2)  Asking  defendant's 
witness  on  cross-examination  if  pros- 
ecutions were  not  pending  against 
him  at  a  certain  Place,  and  if  In 
leaving  there  he  did  not  forfeit  his 
bond,  the  question  being  answered  in 
the  negative,  and  the  matter  being 
left  there,  was  not  prejudicial.     Leg- 

fett  V.  State,  62  Tex.  Cr.  99,  136 
W  784.  (3)  Question  by  the  state 
whether  accused's  witness  did  not 
make  a  conflicting  statement  out  of 
court  Is  not  prejudicial,  where  the 
witness  denied  making  the  statement 
and  there  was  no  attempt  at  con- 
tradiction. Baldwin  v.  State,  119 
Ark.  618,  178  SW  409.  (4)  Where  the 
state  on  cross-examination  questions 
defendant's  witness  as  to  supposed 
prior  contradictory  statements,  and 
witness  denies  making  them,  and  no 
eKort  Is  made'  by  the  state  to  prove 
them,  error  in  allowing  such  cross- 
examination  Is  harmless.  Myers  v. 
State,  43  Fla.  600.  31  S  276.  (5) 
Any  error  In  i>ermlttlng  the  state  In 
cross-examining  witnesses  as  to  good 
reputation  to  ask  whether  they  had 
heard  of  certain  misconduct  by  ac- 
cused was  harmless,  where  they  an- 
swered that  they  bad  not.  Butler  v. 
State,  61  Tex.  Cr.  133,  134  SW  230. 
(6)  Questions,  on  a  trial  for  an  as- 
sault with  a  rock,  asked  defendant  on 
cross-examination,  as  to  his  seeing 
the  wife  of  the  person  assaulted  and 
another,  and  as  to  his  making  of- 
fensive remarks  about  the  person  as- 
saulted, were  not  prejudicial  to  de- 
fendant, since  the  questions  as  to 
his  seeing  such  persons  were  merely 
introductory  to  the  other  question, 
and  that  was  answered  by  him  in  the 
negative.  Beavers  v.  State,  161  Ala. 
6,   44   S   401. 

7a  Jacobs  V.  SUte,  146  Ala.  103, 
42  8  70;  Myers  v.  State,  48  Fla.  500, 
31  S  275;  Ward  v.  Stateu  70  Tear.  Cr. 
393,  159  SW  272. 

79.  James    v.    State,    14    Ala.    A. 

662,  72  S  299;  Bradley  v.  State,  8 
Ala.  A.  212,  58  S  96:  Peo.  v.  Delhan- 
tle,  163  Cal.  461,-  126  P  1066;  State 
V.  Angel,  93  S.  C.  149,  76  SB  190; 
Williams  V.  SUte,  67  Tex.  Cr.  287, 
148  SW   768. 

80.  Hughes  V.  State,  162  Ala.  6,  44 
S  694;  Soutbworth  v.  SUte,  52  Tex. 
Cr.  532,  109  SW  133. 

81.  Ala. — Rogers  v.  SUte,  72  S 
689   [certiorari  den  73  S  1001  meml. 

Ark. — Carr  v.  SUte,  81  Ark.  689, 
99  SW  881. 

C^l. — ^Peo.  V.  Goodwin,  132  Cal.  368, 
64  P  661;  Peo.  V.  Carleton,  2  Cal. 
Unrep.  Cas.  881,  4  P  768;  Peo.  v. 
Burke,  18  Cal.  A.  72,  122  P  435;  Peo. 
V.  Merrltt,  18  Cal.  A.  68.  122  P  839, 
844. 

D.  C— U.  8.  V.  Neverson,  12  D.  a 
162. 

Kan. — SUte  v.  Hlnshaw,  92  Kan. 
1007,  142  P  960  [reh  den  98  Kan. 
170,    143    P    417]. 

L«. — SUte  V.  Hlgginbotham,  138 
La.   866,   70   S   828. 

Mo. — State  v.  Fisher,  162  Mo.  169, 
62  SW  690;  State  v.  Avery,  113 
Mo.    475,    21    SW   193. 

Pa. — Com.  V.  Bober,  69  Pa.  Super. 
673. 

Tex. — ^Palmer  v.  SUte,  48  Tex.  Cr. 

663,  89  SW  836. 


[a]  nina  (1)  where  a  witness, 
having  testified  to  the  good  repuU- 
tloii  of  defendant  as  being  a  quiet. 
law-abiding  dtisen,  was  asked  on 
cross-examination  if  he  had  not  heard 
of  a  difficulty  between  defendant  and 
another  wherelfa  defendant  drew  a 
srun,  to  w4ilch  he  answered  that  he 
had  heard  of  it  for  '  the  first  time 
at  the  trial,  error.  If  any.  In  his 
cross-examination,  in  that  it  was 
hearsay,  was  not  reversible.  Blue  v. 
State,  52  Tex.  Cr.  324,  106  SW  1157. 
(2)  Where  accused,  on  a  trial  for 
homicide,  testifying  In  his  own  be- 
half, stated  on  cross-examination 
that  he  had  not  been  criminally  In- 
timate with  a  woman  named,  and  had 
not  threatened  to  kill  any  one  who 
went  to  see  her,  the  error,  if  any. 
In  allowing  the.  question  bringing  out 
the  testimony  was  not  prejudicial  to 
him.  Carr  v.  SUte,  81  Ark.  589,  99 
SW  831. 

88.  Cooper  y.  State,  123  Tenn.  37, 
188  SW  886 

83.  SUto'y.  Dixon,  (Ho.)  190  SW 
290;  Wright  v.  State,  63  Tex.  Cr. 
429,  140  SW  1105;  Townley  v.  SUte, 
(Tex.   Cr.)    81    SW  309. 

[a]      Wliare  tlia   answer  was   •»• 


"to 


daded  aad  fha  attomsy  doss  not  •■ 
pear  to  have  aoted  In.  bad  faith  or 

have  persisted  In  asking  other  ques- 
tions of  a  prejudicial  character,  there 
is  no  ground  for  reversal.  Calico 
V.   Com.,    145  Ky.    641,    140   SW   1036. 

84.  111.— Peo.  V.  Campbell,  234  III. 
391,  84  NE  1035,  ^23  AmSR  107,  14 
AnnCas  186. 

La.— SUU  V.  CurUs,  138  La.  911. 
70  S  878 

Miss.— <:artsr  v.  SUte,  99  Mlsa  435. 
64  S  734. 

Mo. — State  v.  Brown.  181  Mo.  192.' 
79  SW  1111;  SUte  v.  Furgerson,  162 
Mo.   668,   63   SW   101. 

N.  J. — SUte  V.  Ruttborg,  '87  N.  J. 
L.    6,    93   A   97. 

Or.— SUte  V.  Torbet,  72  Or.  402, 
143  P  1107. 

Tex. — Clemmons  v.  SUte,  39  Tex. 
Cr.    279.    45    SW    911,    73   AmSR    923. 

W.  Va. — SUte  v.  Davis,  74  W.  Va. 
667,   82    SE   526. 

[a]  Thus  (1)  asking  accused  on 
cross-examination  If  his  wife  would 
testify,  and  If  he  would  object  to 
his  wife  being  introduced  as  a  wit- 
ness for  the  sUte,  is  highly  im- 
proper, but  not  a  ground  for  reversal, 
where  the  question  was  objected  to 
and  the  objection  was  susUlned  by 
the  court.  Carter  v.  State,  99  Miss. 
436,  54  S  734.  (2)  Questions  asked 
defendant,  charged  with  robbery,  as 
to  whcire  he  got  the  ring  hidden  on 
his  person  when  arrested,  and  wheth- 
er he  did  have  a  ring  hidden  on  his 
person  when  arrested,  are  Improper, 
in  that  there  was  no  evidence  tend- 
ing to  show  that  a  ring  was  In  any 
way  connected  with  the  crime 
charged,  will  not  Justify  a  reversal 
where  objections  were  sustained 
thereto,  and  no  attempt  was  made  to 
proceed  along  that  line  of  crosq-ex- 
aralnatlon  after  the  objections  had 
been  susUlned.  Peo.  v.  Campbell, 
234  III.  391,  84  NB  1035,  123  AmSR 
107,  14  AnnCas  186. 

85.  Byer  v.  State,  112  Ark.  37,  164 
SW  766,  AnnCaslSieB  30;  Peo.  v. 
Allen,  166  Cal.  723,  137  P  1148;  Peo. 
V.  Hayden,  181  Iowa  1,  101  NW 
929 

86.  Byer  v.  SUte,  112  Ark.  37.  164 
SW  756.  AnnCa8l9ieB  SO;  Peo.  v.  Al- 
len,   166   Cal.    723.   137   P   1148;    Peo. 
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that  the  joiy  was  to  be  governed  solely  b;  the  evi- 
dence admitted;"^  where  the  answer  was  equivalent 
to  no>answer;^^  where  the  answer  was  stricken  ont 
and  the  jury  instructed  to  disregard  it;**  where,  on 
improper  crosa-ezamination  of  defendant,  the  vconrt 
informed  him  that  he  was  not  bound  to  answer  and 
instmcted  the  jury  that  they  could  not  draw  any 
inference  against  him  on  his  refusal  to  answer;"" 
where  the  jury  could  not  have  found  differently;*^ 
or  where  defendant's  guilt  is  clear.*'  On  the  other 
hand,  it  has  been  held  that  failure  to  restrict  a 
cross-examination  to  the  subject  of  the  direct  ex- 
amination is  reversible  error,**  and  that  the  error 
is  not  cured  by  a  negative  answer,  where  the  prose- 
cution subsequently  uses  the  cross-examination  as  a 
basis  for  introducing  evidence  to  contradict  defend- 
ant's denial.**  So  it  is  reversible  error  to  permit 
it  to  be  shown  that  an  erroneous  conviction  had 
been  had  against  defendant  which  was  reversed  on 
appeal,*'  or  that  defendant  had  been  twice  tried 
and  finally  acquitted  of  perjury  ;*'  or  to  permit  cross- 
examination  of  defendant  as  to  whether  he  had  pro- 
cured a  witness  to  testify  falsely  in  a  prior  case 
before  the  grand  jury,  where  nothing  is  shown  as 


to  what  became  of  the  case;*^  or  to  permit  cross- 
examination  which  clearly  discloses  the  purpose  of 
the  prosecution  to  degrade  defendant  who  had  taken 
the  stand  as  a  witness,  and  which  is  calculated  to 
prejudice  the- jury;**  or  to  permit  a  mode  of  cross- 
examination  enabling  the  state  indirectly  to  intro- 
duce in  evidence  testimony. of  a  witness  on  a  for- 
mer trial  which  was  inadmissible;**  or  to  permit 
cross-examination  of  defendant  as  to  whether  be 
had  been  previously  arrested  on  similar  charges,^  or 
stood  indicted  for  a  felony  ;'*  or  to  permit  persistent 
cross-examination  of  defendant,  aided  by  the  court, 
as  to  defendant's  guilt  as  to  other  matters  in  a 
case  where  the  state's  evidence  was  unsatisfactory."^ 
And  there  is  prejudicial  error  where  the  district 
attorney,  although  knowing  that  the  court  held  evi- 
dence of  a  former  charge  of  crime  too  remote, 
brought  it  before  the  jury  by  examining  accused 
concerning  it.*  Other  instances  in  which  it  was  held 
that  the  court's  action  in  not  limiting  cross-examina- 
tion was  prejudicial  are  set  ont  in  the  notes 
hereto.* 

[$  3660]     (d)    Permitting  Withdrawal  of  Ques- 
tion.   A  ruling  of   the   court  permitting  a  witb> 


V.    Hayden,    131    Iowa    1,    101    NW 
929 

87.  Peo.  V.  Tee  Turn,  24  Cal.  A. 
470.  141  P  958;  Peo.  v.  Ho  Kim 
Tou,  24  Cal.  A.   451,   141  P   950. 

88.  Keeton  v.  State,  59  Tex.  Cr. 
316,    128    SW    404. 

89.  Klnset  V.  U.  S.,  231  Fed.  856, 
146  CCA   52. 

90.  Harding  y.  Com.,  105  Va.  858, 
52    SE    832. 

91.  McCann  v.  Peo.,  226  111.  662, 
80  NE  1061. 

93.     Peo.   V.   Haws.  176  III.  A.   296. 

93.  Harrold  V.  Oklahoma,  169  Fed. 
47,  94  CCA  415,  17  AnnCas  868  (where 
It  was  said  that  the  party  on  whose 
behalf  a  witness  is  called  has  the 
right  to  restrict  his  cross-examina- 
tion to  the  subjects  of  the  direct  ex- 
amination, and  that  a  violation  of 
this  right  Is  not  discretionary  with 
the  court);  Peo.  v.  Mohr,  157  Cal. 
732,  109  P  476;  Peo.  v.  Padllla.  143 
Cal.  158,  76  P  889;  Peo.  V.  Schmiti, 
7  Cal.  A.  330,  94  P  407,  419,  15  liRA 
NS  717;  State  v.  Mount,.  72  N.  J. 
L.  365,  61  A  259  [rev  on  other 
grounds  73  N.  J.  L.  582,  64  A  124]. 
And  see  State  v.  Coyle,  41  Utah  320, 
126  P  305  (holding  that,  where  the 
state  was  allowed  to  cross-examine 
accused  as  to  wholly  collateral  mat- 
ters, not  referred  to  In  his  direct  ex- 
amination, and  was  later  permitted  to 
call  witnesses  to  disprove  statements 
made  by  him  on  such  cross-examina- 
tion, it  was  an  abuse  of  discretion 
constituting  prejudicial  error  as  tend- 
ing to  discredit  accused  with  the 
JuryV 

[a]  Thna,  the  error  in  permitting 
the  state  to  show  on  the  cross-exam- 
ination of  accused,  not  in  response 
to  his  direct  examination,  that,  after 
accused  had  been  informed  of  the 
issuance  of  the  warrant  for  his  ar- 
rest, he  took  an  assumed  name,  was 
prejudicial,  necessitating  a  new  trial. 
Peo.  V.  Mohr,  157  Cal.  732,  109  P 
476. 

94.  Peo.  V.  Schmitz,  7  Cal.  A.  330, 
94   P   407,   419,  15   LRANS   717. 

95.  Peo.  V.  Van  ZUe,  80  Misc.  329. 
141  NTS  168  (where  it  was  further 
held  that  the  error  was  not  cured  by 
an  instruction  that  this  was  allowed 
to  meet  his  statement  that  he  had 
never  been  convicted). 

96.  Cox  V.  State.  (Tex.  Cr.)  194 
SW  138  (where  it  was  further  held 
that  the  -error  was  not  cured  by  an 
instruction  that  there  was  no  con- 
viction, where  the  appellate  court  had 
not  affirmed  the  conviction). 

97.  Peo.  V.  Follette,  164  App.  Dlv. 


272,   149   I'TTS   888. 

9&  Scott  V.  State,  (Okl.  Cr.)  163 
P   668. 

99.  State  V.  Rogers,  101  8.  C  280, 
85   SB  636. 

1.  Corliss  y.  State,  (Tex.  Cr.)  169 
P  1015. 

a.  McKlnnon  ▼.  Lively,  31  OkL  433, 
122  P  124  (holding  that  the  error 
was  not  cured  by  testimony  on  re- 
examination that  the  prosecuting  at- 
torney said  that  there  was  nothing  in 
the  case). 

3.  Peo.  y.  Saitta,  170  App.  Dlv. 
666,  166  NTS  675. 

4.  Bulllngton  v.  State,  78  Tex.  Cr. 
187,    180   SW   679. 

5.  Cal. — Peo.  V.  RodrlgueE,  1S4  Cal. 
140,  142,  66  P  174  (holding  that, 
where  accused  offered  himself  as  a 
witness,  and  on  his  cross-examina- 
tion was  compelled  to  answer  an  ir- 
relevant question  as  to  his  where- 
abouts prior  to  the  alleged  crime,  and 
the  sheriff  was  erroneously  permitted 
to  testify  in  contradiction  to  the 
answer  of  accused  that  he  was  at  the 
time  in  the  county  jail,  a  remark  of 
the  court  "that  "the  county  jail  part 
will  be  stricken  out' "  did  not  ren- 
der the  error  harmless,  as  "it  could 
not  be  stricken  out  of  the  minds  of 
the  jury");  Peo.  v.  Converse,  28  Cal. 
A.  687,  689.  153  P  734  (holding  that 
error  in  permitting  the  question  to 
prosecutrix,  "Dldn  t  your  aunt  tell 
you  that  your  mether  had  said  to  her 
that  you  had  had  sexual  intercourse 
-with  your  father?"  was  prejudicial, 
owing  to  the  probability  that  such  a 
statement  of  the  wife  could  not  be 
overcome);  Peo.  v.  Wah  HIng,  15  Cal. 
A.  196,  114  P  416,  417  (holding  that, 
where  a  witness  testified  on  cross- 
examination  over  defendant's  objec- 
tion that  he  was  approached  by.  a 
third  person,  not  in  the  presence  of 
defendant  or  with  his  knowledge,  to 
give  perjured  testimony,  and  that  he 
refused,  and  such  third  person  said 
"Never  mind,  we  have  the  jury  flxed," 
and  the  prosecuting  attorney  referred 
to  It  in  his  argument,  and  defend- 
ant was  found  guilty,  it  was  preju- 
dicial error  not  to  strike  out  the 
statement). 

ind. — Baehner  v.  State,  25  Ind. 
A.  697,  58  NB  741  (holding  that, 
under  Bums'  Rev.  St.  [1894]  i  1964, 
requiring  the  court  on  appeal  in 
criminal  cases  to  disregard  technical 
errors  In  the  trial  court  which  do 
not  prejudice  substantial  rights  of 
defendant,  the  action  of  the  court  in 
compelling  defendant  in  a  prosecution 
for  selling  liquor  on   Sunday   to  an- 


swer on  cross-examination,  after 
claiming  hia  privilege,  as  to  whether 
he  maintained  an  elevator  to  take 
drinks  to  the  second  floor,  kept  a  slot 
machine  in  the  saloon,  permitted 
gaming  therein,  and  had  kept  it  open 
on  primary  election  day,  cannot  be 
disregarded,  since  it  cannot  be  said 
that  it  did  liot  prejudice  his  substan- 
tial rights). 

Ky. — Spencer  v.  Com.,  107  SW  342. 
344,  32  KyL.  880  (holding*  that  in  a 
murder  trial  It  was  prejudicial  error 
for  the  prosecuting  attorney  repeat- 
edly to  ask  accused  Incompetent  ques- 
tions on  cross-examination,  intending 
to  get  before  the  jury  the  fact  that, 
if  the  testimony  of  a  witness  at  the 
examining  trial  could  have  been  had 
on  the  main  trial,  it  would  have  es- 
tablished accused's  guilt,  and  repeat- 
edly to  ask  accused,  "Didn't  you,  two 
months  before  you  killed  this  girl, 
try  to  cut  her  throat?"  such  question 
calling  for  fncompetent  testimony, 
where,  after  sustaining  the  objec- 
tions, the  court  did  not  rebuke  the 
attorney,  nor  admonish  the  Jury  to 
disregard  the  questions  and  the  sup- 
posed answers  that  might  have  been 
expected). 

N.  T.— Peo.  v.  Veld,  164  App.  Dlv. 
762,  139  NTS  788  (holding  that, 
where  accused  gave  answers  favor- 
able to  himself  to  improper  questions 
on  cross-examination,  but  the  prose- 
cuting officer  immediately  by  further 
questions  Insinuated  that  the  answers 
were  not  true,  or  were  open  to  sus- 
picion, the  error  In  permitting  the 
cross-examination  was  prejudicial). 

Tex. — Yelral  v.  State,  66  Tex.  Cr. 
267,  119  SW  848  (holding  that  error 
In  permitting  the  state,  In  a  prose- 
cution for  assault,  to  extort  from  ac- 
cused's wife  on  cross-examination 
testimony  incriminating  accused,  and 
showing  that  he  had  also  assaulted 
her  on  the  night  of  the  shooting 
charged,  was  reversible,  where  the 
testimony  was  not  legitimate  cross- 
examination  and  was  not  voluntarily 
made  by  the  wife  at  the  instance  of 
a<rcu8ed). 

Wash. — State  v.  Cottrell,  66  Wash. 
64.'!.  106  P  179  (holding  that,  where 
the  prosecuting  attorney,  on  cross- 
examination  of  accused,  asked  sev- 
eral timoc  ar  to  certain  litigation  in 
which  accused  was  charged  with 
swindling  and  defrauding  her  mother, 
and  such  matter  was  not  within  the 
proper  scope  of  cross-examination, 
defendant  was  prejudiced  thereby, 
although  objections  to  the  questions 
were  sustained). 


For  Iat*>  oaaaa,  a*v*lopiii«iit8  and  ohaayaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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drawal  of  the  question  which  called  for  evidence 
wholly  irrelevant  is  not  prejudicial  to  defendant.* 

li  3661]  (e)  Oim  of  Error  by  Withdrawal  of 
Objection.  Error  in  exclading  a  question  on  objec> 
tion  is  cured  by  the  withdrawal  of  the  objection  be- 
fore the  close  of  the  testimony/  although  the  party 
producing  the  witness  does  not  then  examine  him.* 


[i  3662]  (8)  EmiMons  Admiasion  of  Evideneo 
— (a)  In  OoneraL  Haimlees  error.*  A  conviction 
will  not  be  reversed  because  of  the  admission  of 
immaterial  or  irretevant  evidence,  or  of  evidence 
otherwise  improper,  unless  defendant  was  prejudiced  ' 
thereby.*"  Especially  is  this  true  where  other  evi- 
dence of  the  same  transaction  was  received  without 
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State  V.  Shunka,  116  Iowa  206,  89  NW 
977;  State  v.  Mcintosh,  109  Iowa 
209,  80  NW  349;  State  v.  Marshall, 
106  Iowa  38,  74  NW  763;  State  v. 
Pugsley,   75   Iowa  742,    38   NW  498. 

Kan. — State  v.  Warner,  93  Kan.  378, 
144  P  220;  State  v.  Hinshaw,  98  Kan. 
170,  143  P  417  [den  reb  92  Kan. 
1007,  142  P  960];  State  v.  Pearce,  87 
Kan.  457,  124  P  814;  State  v.  Romaln, 
44  Kan.  719.  26  P  225;  State  v. 
Johnson,  8  Kan.  A.  269,  65  P-  506; 
State  V.  Bane,  1  Kan.  A.  537,  42  P 
376. 

Ky.— Neace  v.  Com.,  166  Ky.  739. 
178  SW  1062;  Wright  v.  Com.,  155 
Ky.  750,  160  SW  476;  Caudlll  v.  Com.. 
155  Ky.  678,  159  SW  1149;  Watklns 
v.  Com.,  149  Ky.  26,  147  SW  947; 
Overstreet  v.-  Com.,  147  Ky.  471,  144 
SW  751;  Hendrickson  v.  Com..  147 
Ky.  298,  143  SW  993;  Rlddell  v.  Com., 
Ill  SW  301.  33  KyL  764;  Jones  v. 
Com.,  106  SW  802.  32  KyL  598;  Nel- 
son V.  Com.,  94  Ky.  594,  23  SW  348, 
360,  15  KyL  255;  Nicely  v.  Com..  58 
SW  995,  22  KyL  900;  Webb  v.  Com., 
12  SW  769.  11  KyL  642;  Pearce  v. 
Com.,  8  SW  893,  10  KyL  178. 

La. — State  v.  Chance,   122  La.   706, 


48  S  158;  SUte  v.  Baudoln.  116  La. 
837,  40  8  239;  gute  v.  Brown,  111 
La.  170,  36  8  501;  State  v.  Washing- 
ton. 104   La.  67,  28  S  904. 

Mass. — Com.  v.  Cllne,  21S  Mass. 
226.  100  NE  368. 

Mich.— Peo.  v.  Wlnney,  163  NW 
119;  Peo.  T.  Harrington.  186  Mich. 
482,  162  NW  1068;  Peo.  v.  Kennedy, 
176  Mich.  384,  142  NW  771.  AnnCas 
19ieA  895;  Peo.  v.  Dupree,  175  Mich. 
632,  141  NW  672:  State  v.  Hoffman, 
142  Mich.  531.  IDS  NW  838;  Peo.  v. 
Riede,  121  Mich.  700,  80  NW  796;  Peo. 
V.  Mead,  60  Mich.  228,  IS  NW  95: 
Peo.  V.  Long,  44  Mich.  296,  6  NW 
673;  Peo.  V.  Jones,  24  Mich.  216; 
Strang  v.  Peo.,  24  Mich.  1. 

-Minn. — SUte  v.  McCartey.  17  Minn. 
76. 

Miss. — Le  Barron  v.  SUte,  107 
Miss.  663,  65  S  648;  Browning  v. 
State,  33  Miss.   47. 

Mo. — State  v.  Burgess,  193  SW  821; 
SUte  V.  Loesch,  180  SW  876;  SUta 
v.  Baker,  282  Mo.  689,  172  SW  850; 
SUte  v.  Moreaux,  264  Mo.  398,  162 
SW  168;  State  v.  Finley.  246  Mo. 
466,  150  SW  1051;  SUte  v.  Hall,  228 
Mo.  456,  128  SW  745;  State  v.  Bob- 
bit  t,  228  Mo.  262.  128  SW  968;  SUte 
V.  Nleuhaus,  217  Mo.  332,  117  8W 
73;  State  v.  Moss,  216  Mo.  436,  116 
SW  1007;  State  v.  Baldwin,  214  Mo. 
290,  113  SW  1123;  SUte  v.  Sharpleas. 
212  M6.  176.  Ill  SW  69;  SUte  v. 
Sykes,  191  Mo.  62,  89  SW  851;  SUte 
v.  Bailey,  190  Mo.  257,  88  SW  733; 
State  V.  Cummlngs,  189  Mo.  626,  88 
SW  706;  State  v.  McLain,  169  Mo. 
340,    60    SW    736;    State    v.    Howard. 

102  Mo.  142,  14  SW  937;  State  v. 
Jennings,  18  Mo.  435. 

Mont. — State  v.  Foley,  44  Mont.  311, 
120  P  225;  State  v.  De  Hart,  38  Mont. 
211,  99  P  438;  SUte  v.  McGowaii,  3« 
Mont.  422,  93  P  562;  Terr.  v.  Clayton, 
8  Mont.  1,  19  P  298 

Nebr. — Clarence  v.  State  89  Nebr. 
762,  132  NW  395;  Staley  v.  State,  89 
Nebr.  701,  131  NW  1028,  34  LRANS 
613;  Ossenkop  v.  SUte,  86  Nebr.  539, 
126  NW  72;  Stevens  v.  State,  84  Nebr. 
759,  122  NW  58,  19  AnnCas  121: 
Younger  v.  SUte,  80  Nebr.  201,  ll4 
NW   170. 

Nev. — State  v.  Nelson,  86  Nev.  408, 
136  P  377. 

N.  H.— State  V.  Danforth,  73  N.  H. 
215,  60  A  839.  Ill  AmSR  600,  6  Ann 
Cas  657. 

N.  J.— State  V.  Frank,  100  A  606': 
SUte  V.  Koettgen,  88  N.  J.  L.  61.  96 
A  747  [aff  89  N.  J.  L.  678.  99  A 
400];  State  v.  Carroll,  83  N.  J.  L. 
792,  85  A  1134  [aff  82  N.  J.  L.  227,  82 
A  304];  State  v.  Huggins,  83  N.  J. 
L.  43.  83  A  496  [aff  84  N.  J;  L.  264, 
87  A  630];  State  v.  Carroll,  82  N.  J. 
L.  227,  82  A  304  [aff  86  A  1134  mem]; 
State  V.  Brand,  76  N.  J.  L.  267,  69  A 
1092  [aff  77  N.  J.  L.  486,  72  A  131]; 
State  V.  Simon,  71  N.  J.  L.  142,  68  A 
107    [aff    59    A    1118]. 

N.   M. — State  v.  Pruett,  160  P  362. 

N.  Y.— Peo.  v.  KaU,  209  N.  Y.  311. 

103  NB  305,  AnnCasl915A  501  [aff  164 
App.  Dlv.  44,  139  NYS  137];  Peo.  v. 
Friedman,  205  N.  Y.  161,  98  NB  471. 
45  LRANS  65;  Peo.  v.  Rogers,  192 
N.  Y.  331,  85  NE  135.  15  AnnCas 
177;  Peo.  v.  Glennon,  176  N.  Y.  45, 
67  NE  126  [rev  78  App.  Dlv.  271,  79 
NYS  997],  37  Misc.  1,  74  NYS  794 
[aff  77  App.  Dlv.  643  mem,  79  NYS 
1141  mem];  Peo.  v.  Coombs.  158  N. 
Y.  532,  53  NE  527  [aff  36  App.  Dlv. 
284.  55  NYS  276];  Peo.  v.  Youngs. 
151  N.  Y.  210.  45  NE  460;  Peo.  v.  Bar- 
ondess,  31  NE  240,  8  N.  Y.  Cr.  376 
[rev  16  NYS  436.  8  N.  Y.  Cr.  234); 
Morris  v.  Peo.,  77  N.  Y.  621  mem; 
SUrin  V.  Peo..  46  N.  Y.  833;  McKee  v. 
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objection.^^  The  admission  of  improper  evidence, 
which  will  require  a  reversal,  must  tend  to  strengthen 
the  state's  case;  and  where  by  no  process  of  reason- 
ing the  evidence  can  be  so  construed  its  admission 


is  harmless."  A  conviction  will  not  be  reversed 
where  the  evidence  improperly  admitted  could  not 
have  affected  the  verdict  ;^^  where  the  fact  to  prove 
which  the  evidence  was  admitted  was  not  in  dispute;'* 


Peo.,  36  N.  T.  113,  1  Transcr.  A.  1, 
3  AbbPrNS  216,  34  HowPr  230;  Peo. 
V.  Gonzalez,  35  N.  T.  49;  Peo.  v.  LOD- 
cebodl,  154  App.  Oiv.  793,  139  NTS 
721;  Peo.  V.  Colmey,  117  App.  Div. 
462,  102  NYS  714  [art  188  N.  Y.  573 
mem,  80  NE  1115  mem];  Vp.n.  v. 
Blase,  57  App.  Div.  585,  68  .\Vs  4  72; 
Peo.  V.  Dippold,  30  App.  I>iv,  rtJ.  51 
NYS  869;  Peo.  V.  MtUer,  Tt*  NYS 
1122;  Peo.  v.  Brandt,  14  NYS  419  latt 
110  N.  Y.  657  mem,  18  NE  4S0  mem]; 
Peo.  v.  Meyers,  5  N.  Y.  Cr.  i;io  [aff 
107  N.  Y.  671  mem,  14  NE  fios  mem]: 
Stephens  v.  Peo..  4  Park.  Ct.  3»e  iM 
19  N.  Y.  549]. 

N.  a — State  V.  Rogers,  168  N.  C. 
112,  83  8E  161;  SUte  v.  Smith,  164 
N.  C.  475,  79  SB  979;  State  v.  Milll- 
can,  158  N.  C.  617,  74  SB  107;  State 
V.  Neville,  157  N.  C.  591,  72  SB  798: 
State  V.  Shuford,  152  N.  C.  809,  67 
SB  923;  State  v.  Hooker,  145  N.  C. 
581,  59  SB  866;  State  v.  Smith,  138 
N.  C.  700,  50  SE  859. 

N.  D. — State  v.  McCrlU,  36  N.  D. 
466,  162  NW  404;  State  v.  Kilmer,  31 
N.  D.  442,  153  NW  1089.  AnnCas 
1917E  116;  State  v.  Albertaon,  20  N. 
D.  512,  128  NW  1122;  State  v.  Chase, 
17  N.  D.  429.  117  NW  537,  17  AnnCas 
620;  State  v.  McOahey,  3  N.  D.  293, 
65  NW  753. . 

Oh. — Lynch  v.  State,  31  Oh.  Cir.  Ct 
352  [afr  81  Oh.  St.  489,  91  NE  1133]: 
Studer  V.  State.  29  Oh.  Cir.  Ct.  33 
[aff  74  Oh.  St.  619,  78  NE  1139]; 
Searles  v.  State,  6  Oh.  Cir.  Ct.  331. 

Okl.— Wells  V.  Terr..  14  Okl.  436, 
78  P  124;  Starr  v.  State.  7  Okl.  Cr. 
674,  124  P  1109;  Manning  v.  State,  7 
Okl.  Cr.  367,  123  P  1029;  Cook  v. 
State,<4  Okl.  Cr.  619,  111  P  660;  Rhea 
V.  Terr.,  3  Okl.  Cr.   230,  105  P  314. 

Or. — State  v.  McPberson,  77  Or. 
161,  149  P  1021;  State  v.  QuUlford,  76 
Or.  231,  148  P  876;  State  v.  Torbet, 
72  Or.  402,  143  P  1107;  State  v.  OoIC, 
71  Or.  362.  142  P  564;  State  v.  Gar- 
rett, 71  Or.  298,  141  P  1123;  State  v. 
Mlchellod,  62  Or.  271.  124  P  263,  657; 
State  V.  Brlckson.  57  Or.  262,  110  P 
785.  Ill  P  17:  State  v.  Ryan.  56  Or. 
524,  108  P  1009;  State  v.  Ross,  55  Or. 
460,  104  P  596,  106  P  1022,  42  LRANS 
601.  613;  State  v.  Walton,  53  Or.  657. 
99  P  431,  101  P  389,  102  P  173;  Stete 
V.  Lewis.  51  Or.  467,  94  P  831. 

Pa. — Com.  V.  Clymer,  217  Pa.  302, 
«6  A  560:  Com.  v.  Biddle,  200  Pa.  640, 
60   A   262. 

R.  I. — State  v.  Mariano,  37  R.  I. 
168,  91  A  21;  SUte  v.  Badnelley,  32 
R.   I.   878,  79  A  834. 

S.  C. — State  V.  Wooten,  92  S.  C.  61, 
75  SB  212:  State  v.  Garlington,  90 
S.  C.  138,  72  SE  564;  State  v.  Durham, 
69  S.  C.  134,  71  SB  847;  State  v.  Per- 
ry, 74  S.  C.  651,  54  SE  784;  State  v. 
Sudduth,  52  S.  C.  488,  30  SB  408: 
State  V.  Martin,  47  S.  C.  67,  25  SE 
113. 

S.  D. — State  V.  Sonnenscheln,  37  S. 
D.  685,  159  NW  101;  State  v.  Ballly. 
29  S.  D.  588.  137  NW  352-  State  v. 
Cllne.    27    S.    D.    573,    132    NW    160. 

Tenn. — Cooper  v.  State,  138  SW 
826;  Turner  v.  State,  89  Tenn.  547, 
16  SW  838. 

Tex. — Taylor  v.  State,  77  Tex.  Cr. 
632,  180  SW  242;  Southall  v.  State, 
77  Tex.  Cr.  490,  179  SW  872;  Jackson 
v.  State,  77  Tex.  Cr.  347,  178  SW  621: 
Latham  v.  State,  75  Tex.  Cr.  576,  172 
SW  797;  Gomez  v.  State,  76  Tex.  Cr. 
289,  170  SW  711;  Surge  v.  State,  73 
Tex.  Cr.  606,  167  SW  63;  Hodges  v. 
State,  73  Tex.  Cr.  378,  166  SW  612: 
Sands  v.  State.  73  Tex.  Cr.  282.  164 
SW  1014;  Daly  v.  State.  72  Tex.  Cr. 
631,  162  SW  II52;  Ford  v.  State,  72 
Tex.  Cr.  174,  164  SW  826;  Comegys  v. 
State,  70  Tex.  Cr.  495,  166  SW  642; 
Cole  v.  State,  70  Tex.  Cr.  459.  156  SW 
929;  Nesbltt  v.  State.  69  Tex.  Cr. 
374,  155  SW  203;   Brown  v.  State,  69 


Tex.  Cr.  138,  154  SW  567:  Aslup  v. 
State,  69  Tex.  Cr.  117,  153  SW  624; 
Kearse  v.  State,  68  Tex.  Cr.  633,  151 
SW  827;  Slmms  v.  State,  67  Tex.  Cr. 
98,  148  SW  786;  Moore  v.  SUte,  65 
Tex.  Cr.  453,  144  SW  598;  Sparks  v. 
State,  64  Tex.  Cr.  610,  142  SW  1183; 
Ellington  v.  State,  63  Tex.  Cr.  420. 
140  SW  1102;  Germany  v.  SUte,  62 
Tex.  Cr.  276.  137  SW  130,  AnnCas 
191SC  477:  Ross  v.  State,  60  Tex.  Cr. 
547,  132  SW  793;  Ray  v.  State,  60 
Tex.  Cr.  138,  131  SW  542;  Marsden  v. 
State,  59  Tex.  Cr.  36.  126  SW  1160; 
Pollard  V.  SUte,  58  Tex.  Cr.  299,  126 
SW  390;  Railey  v.  Sute,  58  Tex.  Cr. 
1,  121  SW  1120,  125  SW  576;  Wil- 
liams V.  State,  56  Tex.  Cr.  496,  120 
SW  882;  Crowell  v.  SUte,  56  Tex.  Cr. 
480,  120  SW  897;  Kirk  v.  SUte,  56 
Tex.  Cr.  429,  120  SW  436;  Cabrera  v. 
State,  56  Tex.  Cr.  141,  118  SW  1064: 
Field  V.  SUte,  55  Tex.  Cr.  624,  117 
SW  806;  Salazar  v.  SUte,  65  Tex.  Cr. 
307,  116  SW  819;  Beckham  v.  SUte, 
54  Tex.  Cr.  28,  111  SW  1017;  Lynne 
V.  SUte,  53  Tex.  Cr.  386,  111  SW 
151;  Tolliver  v.  SUte,  53  Tex.  Cr. 
329,  111  SW  666;  Faulkner  v.  State, 
53  Tex.  Cr.  258,  109  SW  199;  Stepp 
V.  SUte,  S3  Tex.  Cr.  158,  109  SW 
1093;  Stovall  v.  State,  53  Tex.  Cr.  30, 
108  SW  699;  McCormick  v.  State.  52 
Tex.  Cr.  493.  108  SW  669;  Biddy  v. 
State,  52  Tex.  Cr.  412,  108  SW  689; 
Benge  v.  State,  62  Tex.  Cr.  361,  107 
SW  831;  Davis  v.  State,  52  Tex.  Cr. 
332,  107  SW  855;  Tinsley  v.  SUte.  52 
Tex.  Cr.  91.  106  SW  347:  Gomez  v. 
State.  (Cr.)  102  SW  1146;  Howe  v. 
SUte,  51  Tex.  Cr.  174,  102  SW  409; 
Cole  V.  State.  51  Tex.  Cr.  89,  101  SW 
218;  Blard  v.  State,  (Cr.)  100  SW 
937;  Smith  v.  State,  61  Tex.  Cr.  137, 
100  SW  924;  King  v.  State,  (Cr.)  100 
SW  387;  Harrall  v.  State,  (Cr.)  97 
SW  1057;  Thompson  v.  State,  (Cr.) 
97  SW  316;  Calloway  v.  SUte,  50  Tex. 
Cr.  72,  94  SW  902;  Cantwell  v.  State, 
47  Tex.  Cr.  621,  85  SW  18;  Merritt 
v.  State.  40  Tex.  Cr.  359,  50  SW  384; 
Shaw  V.  State,  39  Tex.  Cr.  161,  45  SW 
597;  McGrath  v.  State;  35  Tex.  Cr. 
413,  34  SW  127,  941;  Sargent  v.  State, 
35  Tex.  Cr.  325.  33  SW  364;  Logan 
v.  State.  17  Tex.  A.  50;  Bigby  v. 
State,  5  Tex.  A.  101. 

UUh.— State,  v.  Mattivi,  39  UUh 
334,  >  117  P  31;  SUte  v.  Brown,  36 
Utah  46,  102  P  641.  24  LRANS  545; 
State  V.  Justeaen,  35  Utah  106,  99 
P  456. 

Vt.— SUte  v.  Roby.  83  Vt.  121,  74 
A  638;  State  v.  Taylor.  70  Vt.  1,  39 
A  447,  67  AmSR  648,  42  LRA  673; 
State  V.  Babcock,  51  Vt.  570. 

Va. — Com.  V.  Brown,  90  Va.  671,  19 
SE    447. 

Wash. — SUte  v.  Hess,  86  Wash. 
240.  150  P  6;  State  v.  Shea.  78  Wash. 
342,  139  P  203;  SUte  v.  Miller,  78 
Wash,  268,  138  P  896;  State  v.  Fox, 
71  Wash.  185.  127  P  1111:  State  v. 
Le  PItre,  54  Wash.  166,  103  P  27,  18 
AnnCas  922;  SUte  v.  Marselle,  43 
Wash.  273,  86  P  586;  State  v.  Roller, 
30  Wash.  692,  71  P  718. 

W.  Va. — State  v.  Hoke.  76  W.  Va. 
36,  84  SE  1054;  State  v.  Prater,  52  W. 
Va.  132,  43  SE  230;  State  v.  Yates,  31 
W.  Va.   761. 

Wis.— Smlts  V.  State,  145  Wis.  601. 
130  NW  525. 

Wyo. — Jenkins  v.  SUte,  22  Wyo. 
34,  134  P  260,  135  P  749;  Dickeraon  v. 
State,  18  Wyo.  440,  111  P  867,  116  P 
448, 

11.  Galloway  v.  State,  88  Nebr. 
447,  129  NW^  987. 

U.  Tinsley  v.  SUte,  52  Tex.  Cr. 
91,  95.  106  SW  347  (where  it  was 
said:  "It  is  not  all  evidence  that 
will  reverse  a  case  but  It  must  be  of 
such  a  character  that  it  would  have 
a  tendency  to  prejudice  appellant. 
One  of  the  safe  rules  in  ascerUinlng 


whether  it  prejudiced  appellant  is  the 
question.  Did  the  evidence  in  any 
sense  tend  to  strengthen  the  SUte's 
case?  By  no  process  of  reasoning 
can  it  be  so  construed.  Then,  how 
could  it  hurt  appellant  if  it  did  not 
help    the    sUte?"). 

13.  Cal.— Peo.  v.  Weston,  169  Cal. 
393,  146  P  871. 

Colo. — Goldberger  v.  Peo.,  46  Colo. 
327,  101  P  407. 

Oa. — Smith  v.  State,  16  Ga.  A.  713. 
84  SE  159. 

Ida.— SUte  v.  Levy.  9  Ida.  483,  75  P 
227 

111.— Peo.  v.  EnrlBht,  256  111.  221.  99 
NB  936,  AnnCa8l913B  318;  Peo.  v. 
Nail,  242  111.  284,  89  NE  1012;  Peo. 
v.  Frankenberg,  236  III.  408.  86  NB 
128;  Roberts  v.  Peo.,  226  111.  296,  80 
NE  776. 

Kan. — SUte  v.  McLemore,  99  Kan. 
777,  164  P  161,  101  Kan.  269,  166  P 
497. 

Ky. — Lee  v.  Com.,  155  Ky.  62.  159 
SW   648. 

Md. — Gambrlll  v.  SUte,  120  Md. 
203,  87  A  900. 

Miss. — Wlltcher  v.  SUte,  54  8  726. 

Mo. — State  V.  Moreaux,  254  Mo. 
398,   162   SW   168. 

Nebr. — Shumway  v.  SUte,  82  Nebr. 
152,  117  NW  407. 

N.  C— State  v.  Bradley,  161  N.  C. 
290,  76  SB  720;  SUte  v.  Wilson,  168 
N.  C.  599,  73  SB  812. 

Tenn. — C^ooper  v.  SUte,  138  SW 
826. 

Tex. — Charter  v.  State,  66  Tex.  Cr. 
305.   119  SW  853. 

[a]  As  otherwla*  •zprassad,  the 
erroneous  admission  of  evidence  will 
not  constitute  a  ground  for  reversal: 
(1)  Where  It  clearly  appears  that  If 
such  evidence  had  been  excluded  the 
result  could  not  have  been  changed. 
State  V.  Davis,  68  W.  Va.  142,  69  SE 
639,  32  LRANS  601,  AnnCasl912A 
996.  (2)  Where,  If  the  evidence  had 
been  excluded,  the  Jury  would  still 
have  been  obliged  to  find  a  verdict 
of  guilty.  Sanderson  v.  State.  169 
Ind.  301.  82  NE  526;  SUte  v.  McKone, 
31  N.  D.  547,  154  NW  256.  (3)  Where 
the  evidence  could  not  have  affected 
the  amount  of  the  penalty.  Pearson 
V.  State.  (Tex.  Cr.)  187  SW  336.  (4) 
Where  the  evidence  was  of  such 
slight  consequence  as  not  to  have  aB- 
ststed  In  bringing  about  a  conviction 
or  the  enhancement  of  the  punish- 
ment. Long  V.  State,  48  Tex.  Cr.  175, 
88    SW   203. 

14.  Ala. — Hornaby  v.  SUte,  (A.) 
75  S  637;  Coplon  v.  SUte,  (A.)  73  S 
225  [certiorari  den  74  S  1005];  James 
v.  State,  (A.)  72  S  299;  Harris  v. 
State.  13  Ala.  A.  89.  69  S  844;  Witt 
V.  SUte,  5  Ala.  A.  137.  59  S  715;  Pope 
V.  State,   (A.)  57  S  245. 

Ark. — Davidson  v.  SUte,  108  Ark. 
191,  158  SW  1103,  AnnCasl915B  436: 
Brownson  v.  SUte,  93  Ark.  20,  123 
SW  762. 

Cal.— Peo.  V.  Ah  Lee,  164  Cal.  860. 
128    P   1035. 

Ga. — Smith  V.  SUte.  11  Oa.  A.  89. 
74  SE  711. 

Iowa. — State  v.  Baker,-  185  trw 
1097;  State  v.  Moothart,  109  Iowa 
130,  80  NW  301. 

Ky. — Alderson  v.  Com..  74  SW  679, 
25  KyL   32. 

Mont. — SUte  V.  Byrd,  41  Mont.  686, 
111  P  407. 

Nev. — State  v.  Smith,  33  Nev.  438. 
117  P  19. 

N.  Y.— Peo.  V.  Strollo.  191  N.  T.  42. 
83   NE  573. 

N.  C. — State  v.  Shaft.  166  N.  C 
407,  81  SE  932,  AnnCbsl916C  627: 
State  V.  Smith,  164  N.  C.  475,  79  8K 
979 

8.  C— SUte  V.  Mills.  79  S.  C.  187. 
60    SB    664. 

Tex. — Cozby  v.  SUte,  (Cr.)  189  SVT 


For  la**r  oaMa,  a«T«lopaMnta  and  ehaacM  in  the  law  see  cumulative  AnnoUtions,  same  title,  page  and  note  number. 
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where  the  evidence  does  not  relate  to  any 
issue  in  the  case;^*  where  the  evidence  does  not 
eonneet  defendant  with  the  crime,**  or  otherwise  re- 
fer to  him;*^  where  the  fact  to  prove  which  the 
evidence  is  admitted  is  one  of  which  the  court  is 
bound  to  take  judicial  notice;'*  where  the  facts,  tes- 
tified to  are  not  essential  to  a  conviction  ;'*  or  where 
the  sole  purpose  of  the  evidence  is  to.  elicit  a  cor- 
rection of  an  inaccurate  statement  upon  a  collateral 
and  wholly  immaterial  matter,  brought  out  by  de- 
fendant and  not  again  referred  to."* 

Prejudicial  eiror.^*    The  erroneous  admission  of 
evidence,  if  it  may  operate  to  the  prejudice  of  de- 

27    Cal. 


9S7;  Hajrwood  v.  State,  <Cr.)  134  SW 
318. 

Utah. — State  v.  Romeo,  42  Utah  46, 
128  P  SSO. 

Vt. — State  V.  Warner,  101  A  149. 

Wash. — State  v.  Falkenatine,  64 
Wash.  432.  117  F  254:  State  v.  Sim- 
mons. S2  Wash.  132.  100  P  269. 

[a]  Sbas,  <1)  It  being  undisput- 
ed that  Intoxlcatins  liquor  was  found 
at  defendant's  place  of  business,  it 
was  not  preiudlcial  error  to  admit 
evidence  that  at  the  same  time  and 
place  beer  of  the  kind  generally  sold 
In  "near  beer"  saloons  was  also 
found,  although  it  was  not  shown 
that  such  beer  was  intozlcatlnc. 
Smith  V.  State,  11  Oa.  A.  89,  74  SB 
Til.  (2)  E^rror  In  permitting  one  not 
specially  quallfled  to  state  that  Ae- 
cedent's  wounds  were  made  by  bul- 
lets of  a  particular  caliber  was  harm- 
less to  accused,  where  there  was  no 
dispute  about  the  nature  of  the 
wounds  or  the  caliber  of  the  bullet. 
Smith  V.  State,  182  AU.  38,  62  S  184. 

I8w  Ark.— Quertermous  v.  State, 
114  Ark.  452,  170  SW  226. 

Oa. — ^Ager  v.  State,  2  Oa.  A.  168, 
58  SB  S74. 

Mo. — SUte  V.    Sharp,    188   Ho.    715, 

82  SW  134. 

N.  T. — Peo.  V.  Oreen,  201  N.  T.  172, 
94    NE   658,   AnnCa8l912A   884. 

Okl. — Inklebarger  v.  State,  8  Okl. 
Or.  316.   127  P  707. 

[al  Shna,  where  on  a  criminal 
trial  corporate  existence  is  not  in 
issue,  the  admission  of  secondary 
evidence  tending  to  prove  the  same 
is  harmless  error.  Ager  v.  State,  2 
Ga.   A.  158,  68  SK  374. 

18.  Ala. — Eubanka  v.  State,  2  Ala. 
A.  <1,  66  S  88. 

III. — McKevItt  v.  Peo..  208  III.  460, 
TO  NE  693. 

Iowa. — State  v.  McOhuey,  163  Iowa 
308.  133  NW  678:  State  V.  Baker.  106 
Iowa  99,  76  NW  509. 

Mich.— Peo.  V.  Sartori,  168  Mich. 
308.  134  NW  200;  Peo.  v.  Walker, 
113    Mich.   367,   71   NW   641. 

Mo. — State  v.  Copeman.  186  'Ma 
108.   84   SW  942. 

Nev. — State  v.  Smith,  33  Nev.  438, 
117    P  19. 

17.  Peo.  V.  Garwood,  11  Cal.  A. 
6*5,  106  P  113. 

18.  Kansas  City  Southern  R.  Co. 
Y.  State,  90  Ark.  343,  119  SW  288 
(general  rules  by  executive  offlcers 
autborixed  by  statute  for  the  conduct 
of  public  business);  Vines  v.  State, 
19  Wyo.  255,  116  P  1013  (that  beer 
is  intoxicating). 

1*.  State  V.  Mandevllle,  89  N.  J. 
L.  2S8.  98  A  898  [aS  88  N.  J.  L..  418, 
9*   A   398]. 

Mu    State  V.  Oswald,  72  Kan.   84, 

83  P  586. 

SI.  IB  elvn  eaaia  see  Appeal  and 
Error  |   2953. 

as.  U.  S. — Callahan  v.  U.  S.,  240 
Ped.  683.  163  CCA  481;  Harrison  v. 
U.  8.,  200  Fed.  662,  119  CCA  78. 

Ala. — Patton  v.  State,  197  Ala.  180, 
73  S  401;  Forman  v.  State,  190  Ala. 
22,  <7  8  683;  Newell  v.  State,  (A.) 
75  S  62S;  Young  v.  State,  9  Ala.  A. 
55,  M  S  171;  Martin  v.  State.  2  Ala. 
A.    176.   56  8   64. 

Ark. — ^Whlte  v.  State.  70  Ark.  24, 
65  SW  M?. 

CaL — ^Peo.  v.  Loper,  159  C^al.  6,  112 
P    no.    AnnCaal«12B    1193;    Peo.    v. 


Senegram, 
786. 

Colo. — Chlpman  v.  Peo..  24  Colo. 
620,  62  P  677. 

Pla.— Wolf  V.  State,  72  Fla.  672.  73 
S  740. 

Oa. — Lowman  v.  State,  109  Oa.  601, 
34  SE  1019;  Qossett  v.  State,  6  Oa.  A. 
439,  66  SE  162. 

111. — Peo.  V.  Klngcannon,  276  HI. 
251,  114  NE  508;  Peo.  v.  Schulta,  260 
111.  36,  102  NE  1045;  Peo.  v.  Arnold, 
248  III.   169,  93  NE  786. 

Ind. — Qrlfflth  v.  State,  140  Ind.  163, 
39  NE  440. 

Iowa. — State  v.  Williams,  122  Iowa 
116,  97  NW  992;  State  v.  Reidel,  26 
Iowa   430. 

Ky. — ^Edwards  v.  Com.,  145  Ky.  5*0, 
140  SW  1046;  Bruramett  v.  Com..  108 
SW  861,  33  Kyt.  356;  Hensley  v. 
Com.,   102  SW  268.  31  KyL,  386. 

La. — State  V.  Blassengame,  132  La. 
260,   61   S  219. 

Mich. — Peo.  V.  Hammond,  177  Mich. 
416,    143    NW  244. 

Minn. — State  v.  La  Bar,  131  Minn. 
432,  155  NW  211. 

Miss. — Jackson  v  State,  56  Miss. 
311. 

Mo. — State  v.  Burgess,  259  Mo.  383, 
168  SW  740;  State  v.  Bowen,  247  Mo. 
684,  153  SW  1033;  State  v.  Loving, 
184   Mo.   A.    82,    168   SW   339. 

Mont. — State  v.  Radmllovlch,  40 
Mont.    93,   105  P  91. 

Nebr. — Reynolds  v.  State,  68  Nebr. 
49,  78  NW  483. 

N.  J.— Ryan  v.  SUte.  60  N.  J.  L. 
662,  38  A  672  [rev  60  N.  J.  L.  33,  36 
A   706]. 

N.  T.— Peo.  V.  Schlessel,  196  N.  T. 
476,  90  NE  44  [rev  127  App.  Dlv.  510, 
112  NTS  46];  Peo.  v.  Maine,  166  N. 
T.  50,  59  NE  696;  Starin  v.  Peo.,  46 
N.  T.  333;  Peo.  v.  ESiel,  98  App.  Div. 
270,  90  NTS  628;  Peo.  v.  Cornelius, 
36  App.  Div.  565,  56  NTS  723,  13  N. 
T.    Cr.    415. 

N.  C— SUte  V.  Fowler,  172  N.  C 
906,  90  SE  408. 

Okl. — Bacon  v.  State.  9  Okl.  Cr. 
669,    132    P  829. 

Or. — State  v.  Houghton,  43  Or.  126, 
71   P  982. 

Pa. — Com.  V.  Oaranchoskie,  251  Pa. 
247,  96 -A  613. 

S.  D. — State  v.  Swenson,  26  8.  D. 
689,   129   NW  119. 

Tenn. — Still  v.  State.  125  Tenn.  80, 
140    SW    298. 

Tex. — Draper  v.  SUte,  22  Tex.  400; 
Davis  V.  State.  76  Tex.  Cr.  117,  172 
SW  978;  Sorell  v.  State,  74  Tex.  Cr. 
100.  167  SW  366;  Walker  v.  SUte,  72 
Tex.  Cr.  536.  163  SW  71;  Chapman  v. 
SUte,  6*  Tex.  O.  489,  147  SW  580: 
Windham  v.  State,  59  Tex.  Cr.  366, 
128  SW  1130;  Burton  v.  State,  61 
Tex.  Cr.  196.  101  SW  226;  McCullough 
v.  SUte,  60  Tex.  Cr.  132,  94  SW 
1056. 

Utah. — SUte  v.  Hansen,  40  Utah 
418,  122  P  376. 

Va. — ^Trogdon  v.  Com.,  31  Oratt.  (72 
Va.)    862. 

Wash. — SUte  v.  Rutledge,  37 
Wash.   523,  79  P  1123. 

W.  Va. — SUte  V.  Tygart  Valley 
Brewing  Co.,  74  W.  Va.  232,  81  SB 
974. 

Wis. — Paulson  v.  SUte,  118  Wis. 
89,    94    NW   771. 

S3.  Peo.  V.  Loper,  159  Cal.  6,  112 
P    720,   AnnCasl912B    1198:    State    v. 


fendant,  necessitates  a  reversal  of  the  conviction.'* 
The  fact  that  evidence  other  than  that  which  was 
improperly  admitted  is  sufficient  to  justify  a  con- 
viction does  not  make  the  admission  of  the  incompe- 
tent evidence  harmless,  since  it  cannot  be  sa^d  what 
weight  the  jury  gave  to  the  evidence  in  reaching  its 
verdict."  The  reviewing  court  will  reverse  a  con- 
viction where  it  cannot  be  detiermined  from  the  rec- 
ord that  the  evidence  erroneously  admitted  was  not 
prejudicial  to  defendant,**  or  that  it  did  not  affect 
the  verdict  rendered  ;**  where,  independent  of  the  in- 
comfwtent  evidence,  there  was  not  sufficient  evidence 
to  authorize  a  conviction;**  where  the  incompetent 

A.     301,     149     P 


Walker,  124  Iowa  414,  100  NW  354; 
Peo.  V.  Maine.  166  N.  T.  50,  59  NB 
696 

ac  Ala. — Watson  v.  State,  8  Ala. 
A.  414,  62  S  997. 

Colo. — Chlpman  v.  Peo.,  24  Colo. 
620.  62  P  677. 

FU. — Nichols  v.  SUte,   64  Fla.   381. 


60   S   181. 
Minn. — 'State 


V.    Hager,    119    Mian. 


512,  138  NW  935  (holding  that,  in  a 
prosecution  for  obstructing  a  high- 
way, where  the  sUtutory  proceedings 
were  improperly  admitted,  the  pro- 
ceedings being  void,  and  the  evidence 
did  not  conclusively  show  the  esUb- 
llshment  of  a  highway  by  user,  and 
the  record  .does  not  disclose  whether 
a  conviction  was  baaed  on  the  sUtu- 
tory proceedings  or  esUblishment  by 
user,  the  conviction  must  be  re- 
versed). 

Miss.— Bell  V.  Bute.   38  S  795. 

N.  J. — Ryan  v.  SUte.  60  N.  J.  L. 
652,  38  A  672  [rev  «0  N.  3.  L.  33,  36 
A   7061. 

N.  T. — Coleman  v.  Peo.,  68  N,  T. 
565  (aff  1  Hun  696.  4  Thomps.  &  C. 
61]. 

Okl. — Drury  v.  Terr.,  9  Okl.  398,. 
60  P  101;  Tucker  v.  SUte.  9  Okl.  Cr. 
556,   182   P  689. 

Tenn. — Still  v.  SUte,  126  Tenn.  80, 
140  SW  298. 

Va. — Trogdon  v.  Com.,  31  Oratt.  (72 
Va.)    862. 

Wash.— SUte  v.  Nlst,  66  Wash.  55, 
118  P  920,  AnnCa8l918C  409. 

[a]  Xhoa,  where  a  prosecution  de- 
pends for  its  chief  support  upon  tes- 
timony of  accomplices,  impeached  by 
their  own  testimony,  and  upon  cir- 
cumstantial evidence,  it  is  impossible- 
to  say  that  incompetent  evidence  may 
not  have  affected  the  result,  and  a 
reversal  must  follow.  Coleman  v. 
Peo.,  58  N.  T.  665  [aff  1  Hun  696.  4 
Thomps.  &  C.  611. 

[b]  Bzospt  w&sze  It  Is  olear  that 
Ulafal  evlaiinee  conld  aot  hav* 
fcarmsd  the  ssoevtaBt«  it  will  work  a 
reversal.  Ryan  v.  State,  60  N.  J.  L. 
662,  38  A  672  [rev  60  N.  J.  L.  33,  36 
A   706]. 

as.  Peo.  V.  Ayhens,  16  Cal.  A.  *18. 
117  P  789:  Peo.  v.  Jones,  191,  N.  T. 
291.  84  NE  61.  ' 

86.  Ark.— White  v.  SUte,  70  Ark. 
24,  66  SW  937. 

Cal. — Peo.  V.  Quan  Olm  Gow,  23 
Cal.  A.  507,  138  P  918  (holding  that 
the  erroneous  admission  of  defend- 
ant's statement,  unwillingly  made  to 
police  officers,  that  he  had  fired  the 
fatal  shot  was  ground  for  reversal, 
where  there  was  no  direct  testimony 
that    he    flred    such   shot). 

La. — State  v.  Maddox,  140  La.  718. 
73  S  783  (incompetent  evidence  op- 
erating to  convict). 

Miss. — Anderson  v.  SUte,  91  Miss. 
407,  45  8  359  (where  the  incompe- 
tent evidence  was  of  a  most  damag- 
ing character  and  the  evidence  to 
show  guilt  was  almost  wholly  cir- 
cumstantial). 

Bergland,  16  8.  D. 


S.  D. — State  V. 
838,  91  NW  318. 

Tex. — Horn  v. 
89,   160   SW   948. 

W.    Va.— State 


State,    68    Tex.    Cr. 


,  _  V.  Tygart  Valley 
Brewing  Co..  74  W.  Va.  232,  81  SE 
974  (where  the  evidence  properly  ad- 
mitted is  circumaUntial  and  Incon- 
cluslv«>. 
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evidence  related  to  the  only  material  issue  in  the 
ease ;"  where  the  issue  in  relation  to  whieh  the  evi- 
dence was  admitted  was  a  material  one  and  no  other 
evidence  ob  the  issue  was  given  ;^  where  the  ef- 
fect of  the  evidence  was  to  withdraw  the  attention 
of.  the  jury  from  the  actual  issues  in  the  case  and 
leave  them  to  decide  it  on  extraneous  questions  ;^° 
where  the  evidence  was  pretty  evenly  divided  on  an 
important  issue,'"  or  on  the  question  of  guilt  itself  ;^^ 
where  the  evidence  erroneously  admitted  had  a 
strong  tendency  to  prove  defendant's  g^lt,^'  such 
as  confessions ;''  where  the  evidence  was  likely  to 


prejudice  or  inflame  the  minds  of  the  jury  against 
defendant  and  prevent  an  impartial  trial;'*  where 
evidence  erroneously  admitted  might,  when  viewed 
in  one  light,  prejudice  the  minds  of  the  jury,  al- 
though when  considered  in  another  light  it  was 
harmless;"  where  the  court  ^erroneously  admitted 
evidence  to  show  that  defendant  had  committed 
other  crimes,"  and  that  defendant  admitted  that  he 
had  eommitted  other  crimes;'^  where  evidence  was 
admitted  of  another  crime  with  which  defendant 
did  not  appear  to  have  been  connected,"  of  the 
general  reputation  of  defendant  for  the  same  or 


t7.  Rowan  v.  State,  67  Tex.  Cr. 
625,  124  SW  668,  136  AmSR  1005. 

38.  State  T.  Blake,  86  Utah  606, 
105  P  910. 

89.  Sparks  ▼.  Oklahoma,  146  Fed. 
371.  76  CCA  694;  State  v.  Jacobs,  26 
S.  D.  183,  128  NW  162. 

30.  Griffith  V.  State,  140  Ind.  163, 
39  NB  440;  State  v.  Marphy,  87  N.  J. 
L.  515,  94  A  640. 

31.  U.  S.— Fliashntck  v.  U.  S.,  223 
Fed.  786,  139  CCA  266;  Toothman  T. 
U.  S.,  203  Fed.  218,  121  CCA  424. 

111. — Peo.  v.  Lewis,  262  111.  281,  96 
NB   1006. 

Miss. — Jackson  v.  State,  63  8  236. 

Mo. — State  V.   Roe,   180  SW  881. 

N.  T. — Peo.  v.  Sullivan,  34  App. 
Div.   644,    64  NTS   538. 

Or. — State  v.  Dunn,  53  Or.  304,  99 
P  278.  100  P  258. 

Tenn. — Farrlsh  v.  State,  129  Tenn. 
273,    164     SW    1174. 

Tex. — Damron  v.  State,  68  Tex.  A. 
66,    125    SW    3»6. 

[a]  Thus,  In  a  prosecution  where- 
in defendant  was  convicted  of  an 
aggravated  assault  on  his  wife,  and 
wherein  the  evidence  sharply  con- 
flicted as  to  the  fact  of  the  assault, 
it  was  prejudicial  error  to  permit  her 
to  testify  that  her  husband  had  tried 
to  get  her  to  poison  her  father,  and 
she  Immediately  sued  for  divorce. 
Neumann  v.  State,  58  Tex.  Cr.  248,  125 
SW   28. 

38.  Todd  v.  U.  S.,  221  Fed.  205, 
136    CCA    61S. 

33.  Ark.— White  v.  State,  70  Ark. 
24.   65   SW  937. 

111. — ^Peo.  V.  Buckminster,  274  111. 
435,  113  NE:-713. 

Mich. — Peo.  V.  Brockett,  195  Mich. 
169.   161    NW  991. 

N.  T. — ^Peo.  V.  Sekeson,  111  App. 
Dlv.    490,    97    NTS   917,    20   N.    T.   Cr. 

24- 

Tex. — Brown  v.  State,  71  Tex.  Cr. 
45,  158  SW  533;  Majors  v.  State,  63 
Tex.  Cr.  488,  140  SW  1095;  Robertson 
V.  State,  64  Tex.  Cr.  21,  111  SW  741 
(holding  that  error  In  receiving  an 
Improper  written  confession  In  evi- 
dence against  accused  was  not  cured 
by  evidence  subsequently  given  by 
accused  which  was  more  favorable  to 
him  than  the  case  made  by  the  con- 
fession). 

[a]  WliaTS,  without  the  confM- 
•lon,  the  aviaaiui*  la  Insiilllnleiit  to 
convict,  the  conviction  must  be  re- 
versed. White  v.  State,  70  Ark.  24, 
65  SW  937. 

[b1  WlMX*  til*  oas*  is  »  close  on* 
■cm.  the  facta  the  erroneous  admission 
of  an  involuntary  confession  of  de- 
fendant cannot  be  considered  harm- 
less error,  although  other  evidence 
to  show  his  guilt  might  be  sufficient 
to  sustain  his  conviction.  Peo.  v. 
Brockett,  195  Mich.  169,  161  NW  991. 

fcl  Confaaalon  of  aaotlier  oSaaaau 
—The  admission  of  a  confession  by 
defendant  of  his  commission  of  an- 
other offense  In  no  way  connected 
with  that  for  which  he  is  being  tried 
is  reversible  error.  Peo.  v.  Sekeson, 
111  App.  Dlv.  490,  97  NTS  917,  20 
N.   T.   Cr.    24. 

[d]  Oonfaaalom  of  os*  oodafand- 
•nt.^ — Error,  in  admitting  that  part 
of  the  confession  of  one  of  two 
Jointly  accused  of  arson  which  af- 
fected  the  other  codefendant.   Is   re- 


versible as  to  such  codefendant.  Peo. 
v.  Buckminster,  274  111.  436,  113  NB 
713.  To  same  effect  Peo.  v.  Melnlck, 
263  III.  24,   104  NE  1111. 

34.  Ala. — Rogers  v.  State,  12  Ala. 
A.  196,  67  S  781. 

Ark. — Ware  v.  State,  91  Ark.  565, 
121   SW  927. 

Ky. — Stovall  v.  Com.,  62  SW  536. 
23   KyL   103. 

Mich. — Peo.  ▼.  Broughton,  49  Mich. 
339,   13  NW  621. 

Minn. — State  v.  Palmer,  76  Minn. 
428,  82  NW  685  (showing  by  a  wit- 
ness that  he  was  the  attorney  of 
defendant,  and  that  three  days  after 
the  pocketbook  claimed  to  have  been 
stolen  was  returned,  and  on  the  day 
first  set  for  the  hearing  of  the  case 
before  the  magistrate,  he  withdrew 
from  the  defense).  \ 

Mo.-^State  v.  Speyer,  194  Mo.  469, 
91  SW  1076  (admission  of  testimony 
which  contains  insinuations  from 
which  the  Jury  might  infer  that  ac- 
cused had  committed  some  unlawful 
act  with  respect  to  witness). 

N.  T. — Peo.  v.  Kathan,  136  App. 
Dlv.  303,  120  NTS  1096  (that  defend- 
ant was  one  of  a  band  of  organized 
criminals). 

N.  C. — State  v.  Fowler,  172  N.  C. 
905,  90  SE  408;  State  v.  Castle,  133 
N.  C.  769,  46  SB  1. 

Okl. — Walburn  v.  Terr.,  9  Okl.  23, 
59  P  972:  Rean)s  v.  State,  (Cr.)  157 
P  273;  Allen  v.  SUte,  10  Okl.  Cr.  66, 
134   P   91. 

Wash. — State  v.  Eryor,  67  Wash. 
216,  121  P  58. 

"It  Is  a  well-established  principle 
that  Illegal  evidence  which  has  a  ten- 
dency to  excite  the  passions,  arouse 
the  prejudices,  awaken  the  sympa- 
thies, or  warp  or  Influence  the  Judg- 
ment of  Jurors  In  any  degree,  cannot 
be  considered  as  harmless."  Peo. 
V.  Corey,  148  N.  T.  476,  489,  42  NB 
1066. 

[a]  Sisoradltlaff  dafandaat  a«  wlt- 
l>aa».  Where  the  incompetent  testi- 
mony is  of  such  a  nature  as  to  dis- 
credit defendant  as  a  witness  and  to 
fasten  on  him  moral  turpitude.  Its 
admission  Is  prejudicial.  Ware  v. 
State,  91  Ark.   566,  121  SW  927. 

lb]  Bvaa  tha  ■Omlaaion  of  Ixdhm- 
tarial  avldanoa  may  be  a  ground  for 
reversal,  where  its  tendency  is  to 
prejudice  the  minds  of  the  Jury 
against  defendant.  Rogers  v.  State, 
12  Ala.  A.  196.  67  S  781;  Peo.  v. 
Broughton,  49  Mich.  839,  13  NW  621; 
State  v.  McCoy,  112  Minn.  424,  128 
NW    466. 

35.  Hobbs  V.  State.  56  Tex.  Cr. 
299,  112  SW  308. 

36.  U.  S.--^.Shea  V.  U.  S..  286  Fed. 
97,  149  CCA  307. 

Cal.— Peo.  V.  Phillips.  27  Cal.  A. 
409,  150  P  76;  Peo.  v.  Senegram,  27 
<3al.  A.  301,  149  P  786;  Peo.  v.  King, 
23  Cal.  A.  259,  137  P  1076. 

Ga. — ^Bashins-ki  v.  State,  128  Qa. 
508,  51  SB  499. 

Mo. — State  v.  Jones,  249  Mo.  80, 
155  SW  33. 

Nebr.— Phillips  v.  State,  99  Nebr. 
187.   155   NW  884. 

N.  T. — Peo.  v.  Follette,  164  App. 
Div.  272,  149  NTS  888. 

N.  C— State  v.  Fowler,  172  N.  C. 
905,  90  SB  408. 

Or. — State  v.  Houghton,  48  Or.  126, 


71  P  982. 
Pa. — Com.  V.  Oaranchoskle,  251  Pa. 

247,   96  A   513. 

Tex. — Kelley  v.  State,  (Cr.)  186  SW 
670;  Collins  v.  State,  75  Tex.  Cr.  634, 
171  SW  729;  McOlll  v.  State,  71  Tex. 
Cr.  443,  160  SW  363  (holding  that 
in  a  prosecution  for  aggravated  as- 
sault upon  a  woman,  where  accused 
claimed  that  he  acted  with  her  con- 
sent, and  there  was  evidence  tending 
to  show  that  fact,  the  improper  ad- 
mission of  evidence  of  the  fact  that 
be  had  been  convicted  of  an  assault 
with  Intent  to  rape  bome  twenty- 
three  years  previously  Is  prejudi-- 
clal);  Witherspoon  v.  Syaye,  42  Tex. 
Cr.    532,   61   SW  396,   96  AmSR  812. 

Wash. — State  v.  Pryor,  67  Wash. 
216,  121  P  56. 

Wis. — Paulson  v.  State,  118  Wis. 
89,    94    NW    771. 

[a]  BSaot  of  daalal  by  dafaad- 
■nt  Where  incompetent  evidence  to 
connect  defendant  with  other  crimes 
has  been  admitted,  the  error  is  not 
cured  by  his  denial  that  he  commit- 
ted the  crimes.  State  v.  Houghton, 
43  Or.  125,  71  P  982;  Com.  v.  Qaran- 
chosklo,  251  Pa.  247,  96  A  513.  .^nd 
see  Paulson  v.  State,  118  Wis.  89,  94 
NW  771  (holding  that  the  error  was 
not  rendered  harmless  by  the  fact 
that  defendant  subsequently  took  the 
stand  himself,  thus  opening  the  door 
for  an  impeachment). 

[b]  Bzolndlasr  zaoord  of  ooavto- 
tlon. — It  is  prejudicial  error  to  per- 
mit a  witness  for  the  people  to  tes- 
tify that  there  had'  been  over  two 
years  previously  an  Indictment 
against  accused,  and  that  there  was 
a  record  of  conviction,  notwithstand- 
ing the  exclusion  of  the  record  of 
conviction  when  offered  in  evidence. 
Peo.  V.  Jones.  191  N.  T.  2*1,  84  NB 
61. 

[c]  Xnror'a  knowladgw  of  tormms 
oonvletloii. — Error  In  compelling  ac- 
cused to  testify  that  he  had  been 
convicted  on  a  prior  trial  of  the  same 
case  was  not  harmless  because  he 
was  required  to  accept  Jurors  who 
testified  that  they  had  heard  of  the 
former  conviction,  and  because  he 
had  filed  pleas  before  the  Jury  was 
Impaneled  stating  the  fact.  Sorrell 
v.  State,  74  Tex.  Cr.  605,  169  SW  299. 

[d]  Other  offaaaaa  and  incriialiis- 
tory  atatamaBts. — On  a  trial  for  bur- 
glary and  grand  larceny,  where  the 
evidence  was  entirely  circumstantial, 
^nd  chiefly  confined  to  the  possession 
of  the  stolen  property,  the  erroneous 
admission  of  evidence  of  other  of- 
fenses and  of  incriminatory  state- 
ments of  a  third  person  was  not 
harmless.  Peo.  v.  Jacobs,  158  App. 
Dlv.    293,   143   NTS   21. 

91.  Peo.  V.  Faulhaber,  152  App. 
Div.  101,  136  NTS  546. 

38.  Peo.  V.  Culn,  27  Cal.  A.  S16, 
149  P  795;  Alsobrook  v.  State,  126 
Ga.  100.  54  SB  805;  State  v.  Robinson, 
(Mo.)  183  SW  304;  Harrison  v.  State, 
69  Tex.  Cr.   162,   151   SW   652. 

[a]  Baaaon  for  mla. — "Ordinar- 
ily an  accused  party  has  enough  to 
do  to  meet  evidence  as  to  his  own 
acts.  Evidence  as  to  those  notices 
proved  no  fact  against  the  defend- 
ant, but  was  highly  prejudicial  to 
him.  The  fact  that  the  state  offered 
such  evidence  and  that  the  court  ad- 
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similar  erimes  as  th^  one  chai^d,'*  or  of  the  fail- 
ure of  defendant  to  deny  the  commission  of  the  of- 
fense when  the  statement  of  a  third  person  connect- 
ing him  with  it  was  read  to  him;*"  or  the  testimony 
of  persons  that  they  suspected  defendant  was  a 
thief  and  had  so  told  him.*'  So  a  reversal  ie  neces- 
sary where  evidence  erroneously  admitted  as  part 
of  the  res  geste  was  emphasized  by  the  prosecut- 
ing attorney;*^  where  the  court  led  the  jury  to  be- 
lieve that  the  incompetent  evidence  was  conclu- 
sive of  defendant's  guilt;*'  or  where  special  atten- 
tion was  directed  to  the  evidence  improperly  ad- 
mitted by  an  instruction,  and  where  the  state  ap- 
parently relied  on  the  evidence  to  prove  its  case.** 


mitted  It  was  an  Invitation  to  the 
jury  to  consider  it  in  arriving  at 
their  verdict."  State  v.  Robinson, 
(Mo.)  183  SW  804. 

3».  Cantrell  v.  State,  (Okl.  Cr.) 
139  P  1092. 

M.  Peo.  V.  Young,  72  App.  Div.  9, 
76  NTS  275. 

41.  Peo.  v.  Hammond,  177  Mich. 
41S.  143  NW  244  (holding  that  the 
prejudice  is  not  cured  by  the  admis- 
sion of  the  declaration  of  defendant, 
made  in  reply  to  the  charge,  that  he 
did  not  steal  the  property). 

42.  Martinez  v.  Peo.,  55  Colo.  51, 
132   P  64,   AnnCasl914C    659. 

43.  Busby  V.  State,  51  Tex.  Cr. 
289.  103  SW  638. 

44.  State  v.  Cochran,  (Iowa)  162 
?rw   755. 

45.  Ala. — ^Miller  v.  State,  168  Ala. 
100.  53  S  278. 

Cal.— Peo.  V.  Craig,  162  Cal.  42,  91 
P  997;  Peo.  v.  Wilklson,  30  Cal.  A. 
473,  158  P  1067;  Peo.  v.  Osaki,  25  Cal. 
A.  329.  148  P  789;  Peo.  v.  Parrlsh, 
♦5  CSil.  A.  814,  143  P  546;  Peo.  v. 
Warr,  22  Cal.  A.  S63.  136  P  304. 

D.  C— Ryan  v.  U.  S.,  26  App.  74, 
6  AnnC^s  633. 

Fla.— Barton  v.  State,  73  S  2M; 
Rhodes  T.  State,  65  Fla.  541,  62  9 
«53:  Hinson-  v.  State,  62  Flo.  63,  56 
8  674;  Sallas  v.  State.  61  Fla.  59,  54 
S  773. 

Ga.— Lynn  v.  State,  140  Osl.  387,  79 
SB  29;  Haupt  v.  State,  108  Ga.  60, 
33  SE  829;  Freeman  v.  Atlanta,  18 
Ga.  A.  696,  90  SB  368;  Cody  v.  State, 
17  Ga.  A.  261,  86  SB  462;  Akridge  v. 
Atlanta.  12  Ga.  A.  252,  77  SE  101; 
Whitley  v.  State,  8  Ga.  A.  165,  68  SB 
3(3;  Kaigler  v.  State,  6  Ga.  A.  329,  64 
SE  1000. 

III.— Peo.  V.  Green.  276  III.  346, 
114  NE  518;  Peo.  v.  Montgomery.  271 
111.  580.  Ill  NB  578  [aft  194  III.  A. 
483];  Peo.  v.  Dougherty.  266  111.  420, 
1«7  NB  695;  Peo.  v.  Hill.  264  111.  638, 
IM  NE  429;  Peo.  v.  Burger,  259  111. 
M4,  102  NE  751;  Peo.  v.  Smith,  251 
111.  185,  95  NB  1041;  Peo.  v.  Peters, 
241  III.  273.  89  NH  704;  Peo.  v.  De- 
pew,  237  111.  574,  86  NE  1090;  Jack- 
Mn  V.  Peo.,  22  III.  A.  626  [aff  126  111. 
ia».  18    NE    286]. 

Kan. — State  v.  Woodruff,  47  Kan. 
151.  27  P  842,  27  AmSR  285;  State  v. 
Tegder,  6  Kan.  A.  762,   50  P  985. 

Mich. — Peo.  v.  Tollefson,  146  Mich. 
444,  108   NW   751. 

Mo.— State  v.  Pratt,  98  Mo.  482,  11 
SW  977;  State  v.  Pagels,  92  Mo.  300, 
4SW  931;  State  v.  Krlng,  74  Mo.  612 
trev  on  other  grounds  107  U.  S.  221, 
2  set  443.  27  L.  ed.   506]. 

Nebr.— CHearn  v.  State  79  Nebr. 
613.  113    NW   130,    25    LRANS    542. 

N.  T. — Peo.  v.  Leonardo,  199  N.  T. 
423,  92  NE  1060;  Peo.  v.  Uebelmesser, 
168  App.  Div.  158,  163  NTS  1051; 
Peo.  V.'  Blase,  57  App.  Div.  685,  68 
NTS  472.  But  see  Peo.  v.  Wolf,  183 
N.  T.  464,  76  NE  592  [rev  107  App. 
Dlv.  449,  95~NYS  284,  19  N.  Y.  Cr. 
4S0]  (where  the  rule  was  inapplica- 
Me). 

N.  D.— State  ▼.  McCrlll,  8S  N.  D. 
4M,  162   NW    404. 

Ob.— Smith  V.  State,  34  Oh.  Cir.  CL 
iH. 
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Okl.— Woody  v.  State,  10  Okl.  Cr. 
322.  136  P  430,  49  LRANS  479;  Low- 
dermllk  v.  State,  10  Okl.  Cr.  281,  145 
P  1110;  Bond  v.  State,  9  Okl.  Cr.  696, 
129  P  666;  Burns  t.  State,  8  Okl.  Cr. 
554,  129  P  657;  Edwards  v.  State,  6 
Okl.  Cr.  20,  113  P  214. 

Or. — State  v.  Whitman, '72  Or.  416, 
143  P  1121. 

S.  C— State  V.  Ford,  34  S.  C.  L.  517 
note 

Tex. — Douglas  v.  State,  73  Tex.  <3r. 
165,  165  SW  933;  Kllpatrlck  v.  State, 
39  Tex.  Cr.  10,  44  SW  830. 

N.  B.— Reg.  v.  Mallloux.  16  N.  B. 
493.  ' 

[a]  niturtratloiMr J—  ( 1 )  On  a  trial 
for  murder  where  a  writing  Intro- 
duced in  evidence  by  I  defendant  bears 
on  Its  face  such  Indications  of  spuri- 
ousness  that  It  could  hardly  deceive 
a  Jury  of  average  intelligence,  and 
the  evidence  Is  sufficient  to  support 
a  conviction  without  the  '  testimony 
of  a  handwriting  expert  that  the 
writing  is  in  the  handwriting  of  ac- 
cused, the  admission  of  such  testi- 
mony does  not  constitute  reversible 
error,  although  it  was  given  after  an 
examination  of  the  writing  too  hur- 
ried to  support  an  expert  opinion. 
Peo.  V.  Strollo,  191  N.  Y.  42,  83  NB 
573.  (2)  Accused  is  not  prejudiced 
by  the  erroneous  introduction  of  a 
hotel  register  for  the  purpose  of 
serving  as  a  standard  for  a  compari- 
son of  handwriting,  there  being  no 
possible  doubt  of  his  guilt  established 
by  other  competent  evidence.  Peo. 
V.  Tollefson,  145  Mich.  444,  108  NW 
751.  ' 

[b]  Onllt  MtebllslMd  by  defuiA- 
■aVs  tevtlmttny.— In  a  prosecution 
for  larceny,  the  erroneous  admission 
of  evidence  of  an  Independent  of- 
fense, tending  to  show  the  depraved 
character  of  accused,  Is  not  reversi- 
ble error,  where  accused,  while  he 
made  no  formal  confession  that  he 
was  guilty  of  the  crime  for  which 
he  was  Indicted,  in  testifying  in  his 
own  behalf  related  facts  which  es- 
tablished his  guilt.  Ryan  v.  U.  8., 
26  App.    (D.  C.)   74,   6  AnnCas   683. 

46.  On  civil  oases  see  Appeal  and 
Brror   t   2955 

47.  U.  S— Barnard  v.  U.  S.,  162 
Fed.  618,   89  CCA  376. 

Ala. — Peck  v.  State,  147  Ala.  100, 
41  5  759;  Brooks  v.  State,  146  Ala. 
153,  41  S  156;  Winston  v.  State,  145 
Ala.  91,  41  S  174;  Wright  v.  State, 
129  Ala.  133,  29  S  864;  Ray  v.  State, 
126  Ala.  9.  28  8  634;  Fuller  v.  State, 
117  Ala.  36,  23  S  688;  Stokes  v.  State, 
13  Ala.  A.  294,  69  S  303;  Herring  v. 
State,  11  Ala.  A.  202.  65  S  707:  Powell 
V.  State,  7  Ala.  A.  17,  60  S  967;  Jack- 
son  V.   State,    (A.)    57    S   594. 

Ark. — Godard  v.  State,  100  Ark.  148, 
149,  139  SW  1131;  menf roe  v.  Stote, 
84  Ark.  16,  104  SW  642;  Castevens 
V.  State,  79  Ark.  453,  96  SW  150; 
Myers  v.  State,  78  Ark.  302,  95  SW 
771;  Benton  v.  State,  78  Ark.  284, 
94  SW  688;  Burnett  v.  State,  76  Ark. 
295,  88  SW  956,  113  AmSR  94;  Maxey 
V.  State,  76  Ark,  276,  88.  SW  1009; 
Meisenhelmer  v.  State,  73  Ark.  407, 
84  SW  494. 

Cal.— Peo.  v.  Shaw,  111  Cal.  171,  48 
I 


[f  3663]  (b)  Where  Defendant's  Onilt  Is  Oon- 
clnsively     Estoblisbed    by    Oompetent    Evidence. 

Where  defendant's  guilt  is  conclusively  established 
by  competent  evidence,  the  admission  of  other  evi- 
dence which  is  for  any  reason  incompetent  is  not 
prejudicial  to  defendant  and  constitutes  no  g7<>und 
for  reversal.*" 

[$  3664]  (c)  Where  TtLCta  to  Which  Incompe- 
tient  Evidence  Belatee  Are  Shown  by  Other  Evi- 
dence.*' Error,  if  any,  in  admitting  illegal,  irrele- 
vant, or  improper  testimony  ia  usually  harmless, 
where  the  fact  which  is  intended  to  be  proved  there- 
by is  fully  shown  by  other  evidence  which  is  compe- 
tent,*' or  by  other  evidence  which  was  introduced 

P  593;  Peo.  v.  Lee  Chuck.  78  Cal.  317, 
20  P  719;  Peo.  v.  Cornell.  29  Cal.  A. 
430.  155  P  1026;  Peo.  v.  HoUoway,  28 
Cal.  A.  214,  161  P  975;  Peo.  v.  Scott, 
24  Cal.  A.  440,  141  P  945;  Peo.  v.  Wil- 
son. 28  Cal.  A.  613,  138  P  971. 

Colo. — Demato  v.  Peo.,  49  Colo.  147, 
111  P  703,  35  LRANS  621,  AnnCas 
1912A  783;  Smith  v.  Peo.,  39  Oolo.  202, 
88  P  1072;  Majors  v.  Peo.,  38  Colo. 
437,  88  P  636;  Jones  v.  Peo.,  23  Colo. 
276,   47  P  275. 

Del.— FJsher  v.  State,  17  Del.  888, 
41  A  184. 

D.  C. — Lorens  v.  U.  S.,  24  App.  887. 

Fla.— Gorey  v.  State,  71  Fla.  195, 
71  S  328;  Robinson  v.  State,  70  Fla. 
628,  70  8  595;  Boykin  v.  State,  40 
Fla.    484,   24   S  141.     . 

Ga. — Harper  v.  State,  129  Ga.  770, 
59  SE  792;  McElveen  v.  State,  97  Ga. 
217,  22  SE  402;  Lovett  v.  State,  60  Ga. 
257;  Baker  v.  Stati,  17  Ga.  A.  279, 
86  SE  530;  Smith  v.  State,  12  Ga.  A. 
667,  78  SE  134-  Jackson  v.  State,  12 
Ga.  A.  480,  77  SB  851;  Tolver  v.  State, 
10  Ga.  A.  33,  72  SE  516;  Cabaniss  v. 
State,   8   Ga.  A.   129.   68   SB   840. 

111. — Peo.  v.  Osborne.  278  111.  104, 
115  NE  890;  Peo.  v.  Moore,  276  111. 
392,  114  NE  906:  Peo.  v.  Polndexter, 
243  111.  88,  90  NE  261;  Peo.  v.  Wes- 
ton, 286  111.  104,  86  NE  188;  Hallo- 
way  V.  Peo.,  181  111.  544,  54  NE  1030; 
Peo.  V.  Montgomery,  194  111.  A.  483 
[afr'271-  111.  580.  Ill  NE  678]. 

Ind. — RoblnsoM  v.  State,  184  Ind. 
208,  110  NE  980;  Bloom  v.  State,  166 
Ind.    292,    58    NB   81. 

Iowa.— State  v.  Roseboom,  145  Iowa 
620,  124  NW  783,  29  LRANS  37;  State 
V.  Lewis,  144  Iowa  483,  123  NW  168; 
State  V.  Tennebom,  92  Iowa  551,  61 
NW  193;  State  v.  King,  81  Iowa  687, 
47  NW  775;  State  v.  Qoode,  68  Iowa 
593,   27  NW  772. 

Kan. — State  v.  Jones,  93  Kan.  332. 
144  P  234;  State  v.  Patterson,  62  Kan. 
385,  34  P  784;  State  v.  Schmidt,  84 
Kan.  399,  8  P  867;  State  v.  Tegder, 
6  Kan.  A.  762,  60  P  986. 

Ky. — Thornas  v.  Com.,  167  Ky.  708, 
181  SW  365;  Ball  v.  Com..  125  Ky. 
601,  101  SW  956,  31  KyL  188;  Com.  V. 
Woelfel.  121  Ky.  48,  88  SW  1061.  28 
KyL  16;  Mathley  v.  Com.,  120  Ky. 
389,  86  SW  988,  27  KyL  785;  Webb  v. 
Com.,  35  SW  1038,  18  KyL  220;  Wig- 
ginton  V.  Com.,  92  Ky.  282,  17  SW 
634,  13  KyL  641;  Clem  v.  State,  13 
SW  102,  11  KyL  789;  Patterson  v. 
Com.,  5  SW  387,  765,  9  KyL  481;  Has- 
kins  v.  Com.,  1  SW  730,  8  KyL 
419. 

La. — State  ▼.  Walah,  44  La.  Ann. 
1122    11  S  811. 

Md. — Damm'v.  SUte,  128  Md.  666, 
97  A  645;  Pontler  v.  State.  107  Md. 
384.    68    A   1059. 

Mich. — Peo.  y.  Owen,  164  Mich.  671, 
118  NW  590.  21  LRANS  520;  Peo.  v. 
Peck.  147  Mich.  84.  110  NW  495;  Peo. 
V.  Tollefson.  145  Mich.  444,  108  NW 
751;  Peo.  v.  Rich,  133  Mich.  14,  94 
NW  375.  ^ 

Minn. — State  v.  Bourne,  86  Minn. 
426,  90  NW  1105;  State  v.  Mlnot,  79 
Minn.  118,  81  NW  763:  State  v. 
Smith,  78  Minn.  362,  81  NE  17. 

Miss. — Campbell  v.  State,  81  Miss. 
417,  33  S  224;  Upa«<(^v7«^^<^K7* 
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without  objection.**    However,  the  introduction  of 
similar  testimony  which  does  not  cover  nearly  all  the 
matters  erroneously  admitted  does  not  cure  the  er- 
ror.** 
Evidence  previonaly  admitted."*     The  admission 

Hiss.  223,  25  S  158;  Oarrard  v.  State, 
SO  Miss.   147. 

Mo. — State  v.  Bostwick,  246  Mo. 
48«.  150  SW  1063:  State  v.  Lee.  228 
Mo.  480.  128  SW  987;  State  v.^-Zorn, 
202  Mo.  12.  100  SW  691;  State  v. 
Miller,  191  Mo.  587,  90  SW  767:  State 
▼.  Woodward,  182  Mo.  891,  81  SW 
867,  103  AmSR  646;  State  v.  Oregory, 
170  Mo.  698,  71  SW  170;  State  v. 
Gates,  130  Mo.  351,  32  SW  971;  State 
V.  Whltworth,  128  Mo.  573,  29  SW 
595;  State  v.  Welsor.  117  Mo.  570, 
21  SW  443. 

Mont. — State  V.  O'Brien,  85  Mont. 
482,  90  P  614,  10  AnnCas  1006. 

Nebr.^-Alnlay  v.  State,  89  Nebr. 
721,  182  NW  120;  Feddern  v.  State, 
79  Nebr.  651.  113  NW  127;  Sweet  v. 
State.  75  Nebr.  268,  106  NW  81: 
Woodruff  V.  State.  72  Nebr.  815,  101 
NVr  1114;  McNutt  v.  State,  68  Nebr. 
207,  94  NW  143:  Latnb  v.  State,  40 
Nebr.   812,   58   NW  963. 

Nev.— State  v.  Blaha,  89  Nev.  115, 
164  P  78;  State  v.  Buster.  23  Nev. 
846,   47  P  194. 

N.  J.— State  V.  Carroll,  88  N.  J.  L. 
792,  85  A  1134  [aft  82  N.  J.  L.  327, 
<2  A   804]. 

N.  T.— Peo.  V.  Trybus,  219  N.  T. 
18.  118  NE  538;  Peo.  v.  Duffy,  212  N. 
T.  67,  106  NB  839  [aff  160  App.  Div. 
385,  146  NTS  699];  Peo.  v.  Oreen. 
201  N.  T.  178,  94  NE  658,  AnnCas 
1912A  884;  Peo.  T.  Hill,  198  N.  Y.  64, 
91  NE  272,  24  N.  Y.  Cr.  858;  Peo.  v. 
Morse,  196  N.  Y.  306,  89  NE  816; 
Peo.  V.  Strollo,  191  N.  Y.  42,  88  NE 
673;  Peo.  v.  Patrlclc.  182  N.  Y.  131,  74 
NE  848,  19  N.  Y.  Cr.  136  [rearg  den 
183  N.  Y.  52,  75  NE  963,  183  N.  Y. 
687  mem,  76  NE  1102  mem];  Peo.  v. 
Meyer.  162  N.  Y.  367,  66  NE  758;  Peo. 
V.  McKane,  143  N.  Y.  455,  38  NE  960 
raff  80  Hun  322,  30  NYS  95];  Peo.  v. 
Otto,  101  N.  Y.  890  mem,  5  NE  788, 
4  N.  Y.  Cr.  149;  Coleman  v.  Peo.,  68 
N.  Y.  655  [aff  1  Hun  596,  4  Thomps. 
*  C.  61]:  Peo.  T.  Qensalez,  35  N.  Y. 
49;  Peo.  v.  Prince,  143  App.  Div.  524, 
128  NYS  273;  Peo.  v.  Koerner,  117 
App.  Dly.  40,  102  NYS  93  [aff  191  N. 
Y.  628  mem,  84  NE  1117  mem];  Peo. 
v.  Seeley,  105  App.  Div.  149.  93  NYS 
982  [aff  183  N.  Y.  644  mem,  76  NE 
1102  mem];  Peo.  v.  Dlppold,  30  App. 
Div.  62,  61  NYS  859;  Peo.  v.  Meyers, 
7  NYSt  217.  6  N.  Y.  Cr.  120  [aff  107 
N.  Y.   671   mem,   14   NE  60S  mem]. 

N.  C— State  V.  KlUlan,  173  N.  C 
792,  92  SE  499;  State  V.  EnKllsb.  164 
N.   C.    479,   80   SE   72. 

N.  D. — State  v.  Staber,  129  NW 
104;  State  v.  Wlnbauer,  21  N.  D.  70, 
128   NW  679.  AnnCa8l913B  664. 

Okl. — Swartz  v.  State,  C  Okl.  Cr. 
690,   120  P  1029. 

Or.— State  v.  Sally,  41  Or.  366,  70 
P  396;  State  v.  Welch,  83  Or.  38,  54 
P  213. 

Pa. — Com.  V.  Lenottsky,  206  Pa.  277, 
65  A  977. 

R.  I. — State  V.  McAvoy,  101  A  109; 
State   V.  Deslovers,    100   A   64. 

S.  C. — State  V.  Lane,  82  S.  C.  144, 
63  SE,  612;  State  v.  Corley,  43  8.  C. 
127,  20  SE  989;  Stata  v.  Sims.  16  S.  C. 
486. 

S.  D. — State  v.  Carlisle,  SO  S.  D. 
475,  189  NW  127. 

Tenn. — Turner  v.  State,  89  Tenn. 
647,   15   SW  838. 

Tex. — Deisher  v.  State,  (Cr.)  190 
SW  729;  Taylor  v.  State,  77  Tex.  Cr. 
682,  180  SW  242;  Tinker  v.  State,  77 
Tex.  Cr.  506.  179  SW  572;  Jones  v. 
State,  73  Tex.  Cr.  152,  165  SW  144; 
Key  V.  State,  71  Tex.  Cr.  485,  160  SW 
354;  Rupard  v.  State,  71  Tex.  Cr.  25^ 
158  SW  286;  Cameron  v.  State,  69 
Tex.  Cr.  489.  153  SW  867;  Hughes 
V.  State,  68  Tex.  Cr.  584,  152  SW  912; 
Harris  v.  State,  67  Tex.  Cr.  251,  148 
SW  1074;  Staten  v.  State,  63  Tex.  Cr. 


592.  141  SW  625;  Morville  v.  State, 
63  Tex.  Cr.  563,  141  SW  102;  Davis 
V.  State,  68  Tex.  Cr.  453,  140  SW  349; 
Bowen  V.  State,  60  Tex.  Cr.  596,  133 
SW  256;  Beeson  v.  State,  60  Tex.^Cr. 
39,  130  SW  1006;  Johnson  v.  State, 
51  Tex.  Cr.  648,  104  SW  902;  Winslow 
V.  State,  50  Tex.  Cr.  465,  98  SW  866; 
Woodroe  v.  State,  50  Tex.  Cr.  212,  96 
SW  30;  Wilson  v.  State,  (Cr.)  78  SW 
232;  Harris  v.  State,  49  Tex.  <3r. 
338,  94  SW  227;  Young  V.  State,*  49 
Tex.  Cr.  207,  92  SW  841;  .Haynes  v. 
State,  (CrJ  83  SW  16;  Welch  v. 
State.  46  Tex.  O.  528,  81  SW  60; 
Bargna  v.  State,  (Cr.)  68  SW  997; 
Tores  V.  State,  (Cr.)  68  SW  880; 
Robinson  v.  Stater  (Cr.)  63  SW  869; 
Matklns  V.  State,  (Cr.)  62  SW  911; 
Qann  v.  State,  (Cr.)  59  SW  896; 
Spangler  v.  State,  41  Tez.  Cr.  424,  55 
SW  826;  Barkman  v.  State.  41  Tex. 
Cr.  106,  52  SW  73;  Crockett  v.  State, 
40  Tex.  Cr.  173.  49  SW  392;  Stevens  v. 
State,  (Cr.)  49  SW  105;  Roller  y. 
State,  (Cr.)  44  SW  496;  Batson 
State,    36    T.        ~       


.  ex.    Cr.    606,    38    SW    48; 

Brown  v.  State,  (C:r.)  20  SW  924: 
Fulcher  v.  State,  28  Tex.  A.  466,  18 
SW  760;  Steagald  v.  State,  24  Tex.  A. 
207,  6  SW  853:  Saddler  v.  State,  20 
Tex.  A.  195;  Hester  v.  State,  15  Tez. 
A.  667. 

Utah. — State  v.  Greene,  88  Utah 
389,  115  P  181. 

Va. — Com.  V.  Brown,  90  Va.  Ml, 
19  SE  447. 

Wash. — State  v.  Mann,  89  Wash. 
144,  S-l  P  661;  State  v.  Coella,  8  Wash. 
512,   36   P  474. 

Wis.— Ruth  v.  State,  140  Wis,  878, 
122  NW  733;  Jenness  v.  State,  103 
Wis.    553,    79    NW    759. 

Wyo. — Dickerson  v.  State,  18  Wyo. 
440.  Ill  P  857,  116  P  448. 

48.  U.  S.— Cook  V.  U.  S.,  159  Fed. 
919,  87  CX:a  99  [certiorari  den  209  U. 
8.    551,    28    set    761.    62    L..    ed.    922}. 

Ala. — Llghtner  v.  State,  195  Ala. 
687,  71  S  469;  Falkner  v.  State.  161 
Ala.  77,  44  S  409;  Holland  v.  State, 
11  Ala.  A.  134.  66  8  126  [certiorari 
den  191  Ala.  662,  66  S  1008];  Hall  v. 
•State.  11  Ala.  A.  95,  65  S  427;  Chest- 
nut V.   State,   7  Ala.  A.   72,   61   S  609. 

Ark. — Gordon  v.  De  Witt,  106  Ark. 
283,  153  SW  807. 

Cal. — Peo.  V.  Richardson,  161  Cal. 
652,  120  P  20. 

Fla.— Telfair  v.  State,  68  Pla.  110, 
50   S  573. 

Ga. — Patterson  v.  State,  17  Oa.  A. 
341,  86  SE  782;  Terry  v.  State,  16  Oa. 
A.   108,  82  SE  636. 

La. — State  V.  C^avldo,  134  La.  294, 
64    S   117. 

Okl.— Cahn  v.  State,  10  Okl.  Cr. 
200,  135  P  1166. 

.  Or. — State  v.  Farnam,  82  Or.  211, 
iei   P   417. 

Tex. — Miles  v.  State,  73  Tex.  Cr. 
493,    165    SW   667. 

48.  Peo.  V.  Martin,  IS  Cal.  A.  96, 
108  P  1034. 

60.  m  otvtt  oaaaa  see  Appeal  and 
Error  |  2956. 

51.  Ala. — Holland  v.  State,  11  Ala. 
A.  134,  66  S  126  [certiorari  den  191 
Ala.  662,  66  S  1008];  Hall  v.  State, 
11  Ala.  A.  96,  65  S  427;  Knott  v. 
State,  10  Ala.  A.  77,  65  S  83. 

Ark. — Taylor  v.  State,  113  Ark.  620, 
169  SW  341:  Ford  v.  State,  96  Ark. 
582,  132  SW  995.  < 

Cal. — Peo.  V.  Vertrees.  169  Cal.  404, 
146  P  890;  Peo.  v.  Goodwin,  132  Cal. 
368,  64  P  561;  Peo.  v.  Burrows,  27 
Cal.  A.  428,  150  P  382;  Peo.  v.  Des- 
mond, 24  C^l.  A.  408.  141  P  632;  Peo. 
V.  Boyd,  16  Cal.  A.  130,  116  P  328; 
Peo.  V.  Pembroke,  6  Cal.  A.  688,  92  P 
668 

Fla. — Telfair  v.  State,  58  Fla.  110, 
SO  8  573. 

Iowa. — State     v.      McKinnon,      168 


of  evidence  in  support  of  facte  which  have  already 
been  sufBciently  established  by  competent  evidence,*^ 
or  by  evidence  admitted  without  objection,"  being 
merely  cumulative,  is  not  prejudicial  error  nor 
ground  for  reversatl 

Iowa  619,  138  NW  623. 

Kan. — State  v.  Howland.  100  Kan. 
181,  163  P  1071;  State  v.  SUckler,  90 
Kan.  783,  136  P  329;  State  v.  Hoerr, 
88  Kan.  573,  129  P  163. 

Md.— Simond  v.  State,  127  Md.  29. 
95  A  1073. 

Miss. — Campbell  v.  State.  81  Mlaa. 
417,    33    S    224. 

Mo. — State  V.  Bruton,  263  Mo.  381, 
161  SW  751;  State  v.  Maggard,  250 
Mo.  335,  157  SW  354;  State  v.  miton. 
248  Mo.  522,  154  SW  729;  State  T. 
Dlpley,  242  Mo.  461,  147  SW  111; 
State  V.  Weisman,  238  Mo.  547,  141 
SW  1108;  State  v.  Woodward,  182  Mo. 
391,  81  SW  857,  103  AmSR  646;  State 
V.  Jenkins,  (A.)  193  SW  604;  8tate 
V.  Allen,  94  Mo.  A.  508,  69  SW  604. 

Mont. — State  V.  Vanella;  41  Mont. 
326,   106   P  864,   20  AnnCas   398. 

N.  J.— State  V.  Murphy,  87  N.  J. 
L.  515,  94  A  640. 

R.  1. — State  V.  Mariano.  S7  R.  L 
168,  91  A  21. 

Tex. — Galan  v.  State,  76  Tex.  O. 
619,  177  SW  124;  Moore  v.  State,  48 
Tex.  Cr.  499,  96  SW  321. 

Wash. — State  v.  Malsogoff,  88 
Wash.  419.  153  P  379;  State  v.  Sim- 
mons,  52  Wash.   132,   100  P  269. 

Wyo. — Jenkins  v.  State,  22  Wyo. 
34,  134  P  260,  135  P  749;  Hollywood 
V.  State,  19  Wyo.  498,  120  P  471,  122 
P   688,   AnnCasI913B  218. 

[a]  Bole  applMU— (1)  On  a  pros- 
ecution for  seduction  under  promise 
of  marriage,  it  was  not  error  to  aak 
defendant,  on  cross-examination.  If 
certain  letters  were  in  his  handwrit- 
ing, where  the  identity  of  the  letters 
as  those  of  defendant  was  fully  es- 
tablished before  such  questions  were 
asked.  Peo.  v.  Goodwin,  132  Cal.  368. 
64  P  561.  (2)  There  was  no  prejudi- 
cial error  In  permitting  affidavits 
made  by  witnesses  to  be  read  in  evi- 
dence, since  If  the  facts  set  forth  in 
them  were  true,  as  the  witnesses  tes- 
tifled,  it  was  harmless  as  t>eing  but  a 
repetition  of  their  testimony.  Taylor 
V.  State,  113  Ark.  520,  169  SW  341. 
(3)  Where  a  written  confession  was 
Introduced,  and  witnesses  relatlnK 
what  defendant  said  therein  stated 
no  more  than  what  it  contained,  there 
was  no  prejudice  in  admitting  their 
testimony.  Gaylord  v.  State,  108 
Ark.  408.  167  SW  1166.  (4)  Where 
a  professional  nurse  who  cared  for 
decedent  the  last  few  days  before  his 
death  used  a  chart  kept  by  her  during 
the  time  she  was  employed  to  refresh 
her  memory  as  to  decedent's  aymp- 
toms,  the  error.  If  any,  in  admit- 
ting the  chart  in  evidence  was  not 
prejudicial,  because  merely  ,  cumula- 
tive of  the  testimony  of  the  nurse. 
Hollywood  V.  State.  19  Wyo.  493.  120 
P  471,  122  P  588,  AnnCasl913B  218. 
(6)  Where  a  witness  made  a  state- 
ment in  reply  to  a  question  asked  on 
cross-examination  by  counsel  of  ac- 
cused, the  latter  could  not  complain 
because  the  court  permitted  the  wit- 
ness to  make  a  similar  statement  ob 
redirect  examination.  State  v.  Va- 
nella. 40  Mont.  326,  106  P  864,  20 
AnnCas  398. 

[b]  Tastbaoay  of  iBoompetaBk 
witaass. — ^Where  a  fact  nbt  ques- 
tioned was  properly  proved  by  a  wit- 
ness, the  error.  If  any,  in  permittinK 
the  st^te  to  prove  the  same  fact  by 
another  witness  incompetent  to  tes- 
tify to  the  fact  Is  harmless.  McClel- 
land v.  State.  98  Miss.  735.  64  8  261. 

Cc]  Bepatittoa  of  taatliiioBr  la 
chief. — The  fact  that  a  witness  for 
the  prosecution,  called  in  rebuttal, 
is  allowed  merely  to  repeat  testimony 
already  given  In  chief,  is  harmless 
error.  Peo.  v.  Emerson.  130  (3al. 
562,    62    P    1069. 

68.    Ala.— Walling    v.    State,    (A.) 
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Evidence  sabseqvently  admlUed."  Error  in  the 
admission  of  incompetent  evidence  is  cured  where 
the  fact  in  respect  of  which  such  evidence  was  ad- 
mitted is  subsequently  established  by  competent 
evidence,"  or,  except  in  a  few  jurisdictions,"  by 
evidence  admitted  without  objection."*    If  seeondary 


evidence  is  admitted  of  the  eontents  of  a  record,  or 
of 'books  and  documents,  the  error  is  cored  by  the 
subsequent  introduction  in  evidence  of  the  records, 
books,  or  documents,"'  for  the  reason  that  the  sec- 
ondary evidence  then  becomes  immaterial."^  Where 
the  answer  of  a  witness  is  too  broad  in  respeet  of 


73  S  216  re«rtiorarl  den  73  8  1003]; 
Hinto  V.  State,  8  Ala.  A.  306,  62  S 
376. 

CaL— Peo.  ▼.  Feld,  149  Cal.  464, 
86  P  1100.  ' 

111. — Peo.  V.  Nail,  242  HI.  284,  8» 
NE    1012. 

Mo. — State  V.  Rapp,  142  Uo.  443,  44 
SW  270. 

Nev. — State  v.  lAwrence,  28  Nev. 
440.  82  P  614. 

N.  Y. — Pea  V.  Monat,  200  N.  T. 
308.   93  NE  982. 

Pa. — Com.  V.  Henderson,  242  Pa. 
372.  89  A   E67. 

S.  C. — State  ▼.  Bookter,  98  S.  C 
97,  76  SB  110;  State  v.  Duncan,  88 
S.  a  217.  70  SB  402;  State  v.  Clark.  8S 
S.  C  273,  67  SB  300;  State  v.  John- 
son. 85  a  C.  265,  67  SB  453. 

S.  D. — State  V.  Guy,  25  S.  D.  144, 
125   NW   570. 

Tex. — Smith  v.  State,  (Cr.)  195  SW 
595:  IJtsIer  v.  State,  (Cr.)  195  SW 
S55;  McKlnney  v.  State,  (Cr.)  187  SW 
960;  McDonald  v.  State,  77  Tex.  Cr. 
612.  179  SW  880;  Hewitt  v.  State,  74 
Tex.  Cr.  46,  167  SW  40;  CunnlnKbam 
V.  State,  73  Tex.  Cr.  666,  168  SW  519: 
Holmes  v.  State,  70  Tex.  Cr.  423,  157 
SW  487;  Christie  v.  State,  69  Tex.  Cr. 
598,  165  SW  641;  Wlngate  v.  State, 
69  Tex.  Cr.  234,  152  SW  1078;  Love 
T.  State,  67  Tex.  Cr.  593,  160  SW  920; 
Taylor  v.  State,  62  Tex.  Cr.  611,  138 
SW  616;  Welch  v.  State,  57  Tex.  Cr. 
Ill,  122  SW  880;  Wagner  v.  State,  63 
Tex.  Cr.  306.  109  SW  169. 

Wash. — State  v.  Miller,  78  Wash. 
268,  138  P  896;  State  v.  Fryde,  4B 
Wash.  645.  89  P  170. 

[a]  Bnl*  avpltod.*— (1)  An  entire 
document  being  in  evidence  without 
objection,  any  error  in  subsequently 
admitting  part  of  it  over  ob- 
jection is  harmless.  Tarpey  v. 
State.  8  Ala.  A.  432.  63  S  17.  (2) 
There  was  no  error  in  admitting  evi- 
dence that,  three  weeks  subsequent 
to  the  burglary  charge,  the  home  of 
the  witness  was  again  burglarized, 
and  the  balance  of  a  set  of  silver 
stolen,  where  other  evidence  to  the 
same  effect  was  admitted  without 
objection.  State  v.  Miller,  78  Wash. 
268.  138  P  896.  (3)  Brror,  if  any,  on 
a  trial  for  the  Illegal  sale  of  liquor 
in  permitting  the  state  to  Introduce 
a  search  warrant,  the  return  thereon, 
and  affidavit  upon  which  issued,  was 
not  prejudicial,  where  merely  tend- 
ing to  prove  the  finding  of  liquor 
on  the  premises,  a  fact  testified  to 
without  Objection  by  the  person  who 
made  the  affidavit,  the  ofRcer  who 
made  the  return,  and  at  least  one 
other  witness.  State  v.  Guy,  25  S. 
D.    144,    126    NW    570. 

53.  .IB  eMl  oases  see  Appeal  and 
E^rror  I  2961. 

S«.  U.  S.— Reagan  v.  U.  S.,  202 
Fed.  488,  120  CCA  627. 

Ala. — Lowman  v.  State,  161  Ala. 
47,  50  S  43;  Davis  v.  State,  169  Ala. 
104.  48  S  694.  156  Ala.  181;  Herring  v. 
State.  14  Ala.  A.  93,  71  S  974;  Moye 
V.  State,  12  Ala.  A.  127.  67  S  716; 
Ware  v.  State,  12  Ala.  A.  101,  67  S 
763;  Sills  V.  State,  2  Ala.  A.  73,  67  S 
89. 

C5b1. — Peo.  V.  Kachary,  22  Cal.  A. 
475.  iS4  P  1006. 

Colo. — Andrews  v.  Pec,  83  Colo. 
1»3.  79  F  1031,  108  AmSR  76. 

Crtu — McCoy  V.  State,  124  Qa.  218, 
52  SB  434;  Cammon  v.  State,  (A.) 
92   SB  957. 

III. — ^Feo.  V.  Murphy,  276  111.  304, 
114  NE  609;  Gilbert  V.  Peo.,  121  111. 
A.     423. 

Iowa. — State  v.  Moran,  131  /Iowa 
(45,    109  NW  187. 

.A. — State  V.  Scbofield.  136  Xa.  702, 
67  S  557;  Stat*  T.  Smith.  116  I.a.  801, 
40    S   171. 


Md.— Wagner  v.  State,  119  Md.  669, 
87  A   407. 

Mich.— Peo.  V.  Murphy,  146  Mich. 
524.  108  NW  1009. 

Mo.— State  v.  Boyd,  178  Mo.  2,  76 
SW  979. 

Nev.-^tate  v.  .  Williams,  31  Nev. 
360.  102  P  974. 

N.  J. — State  ▼.  Barnes,  (Sup.)  68 
A  146. 

Or.— State  v.  Sally,  41  Or.  366,  70 
P  896. 

Wash. — State  v.  Clmlnl,  63  Wash. 
268,  101  P  891. 

Wyo. — Dlckerson  v.  State,  18  Wyo. 
44.  Ill  P  867,  116  P  448. 

[a]  Thna  (l)  on  prosecution  for 
larceny  of  a  steer,  testimony  as  to 
the  brand  on  the  hide  of  an  animal 
killed  by  defendant  was  harmless,  In 
view  of  the  fact  that  the  hide  was 
admitted    for    the    inspection   of    the 

iury.  State  v.  Sally,  41  Or.  366,  70 
'  396.  (2)  In  a  prosecution  under 
a  local  prohibition  law  for  Illegal 
dealing  in  liquors,  admission  of  tes- 
timony of  the  sheriff  that  an  elec- 
tion was  held  In  the  county  under 
the  law,  1/  prejudicial,  was  cured 
by  introduction  of  the  record  evi- 
dence of  it  and  its  result,  as  provid- 
ed by  the  act.  Glasscock  v.  State,  159 
Ala.  90,  48  S  700.  (3)  Brror  in  per- 
mitting a  witness  to  testify  that  de- 
fendant executed  a  mortgage  was 
without  prejudice,  where  the  witness 
immediately  produced  in  evidence  the 
mortgage  which  was  self -pro  vine. 
Cook  v.  SUte.  162  Ala.  90,  50  8  319. 
(4)  Ih-ror  in  admission  of  statements 
made  by  defendant  that  he  had  served 
a  term  in  the  penitentiary  is  cured 
by  the  introduction  of  proper  proof 
of  hia  prior  conviction  and  record  of 
the  same.  State  v.  Boyd,  178  Mo. 
2,  76  SW  979. 

.  [b]  Oonf«Bsloa<— (1)  Where  a 
confession  is  made  under  such  dr. 
cumatance!<  as  would  render  it  Inad- 
missible, but  another  confession  is 
subsequently  made,  agreeing  sub- 
stanlally  with  the  one  first  made,  and 
the  serond  confession  is  admissible, 
the  admission  of  the  first  confession 
is  not  error.  Andrews  v.  Peo.,  33 
Colo.  193,  79  P  1031,  108  AmSR  76. 
(2)  It  was  harmless  to  admit  one's 
statement,  even  If  it  is  a  confession 
that  is  inadmissible  under  Code  Cr. 
Proc.  (1895)  art  750,  the  same  state- 
ment having  Immediately  afterward 
been  made  so  as  to  be  admissible, 
and  having  been  admitted.  Whor- 
ton  V.  State,  69  Tex.  Cr.  1,  152  SW 
1082. 

fc]  Optaiom  •TldMMe.^d)  In  a 
prosecution  against  a  negro  for  liv- 
ing in' adultery  with  an  alleged  white 
woman,  the  expression  by  a  witness 
that  "she  looked  like  a  white  wom- 
an," if  error.  Is  harmless,  where  the 
witness  testified  positively  that  she 
was  a  white  woman.  Jones  v.  State, 
166  Ala.  176,  47  S  100.  (2)  Error,  if 
any,  in  overruling  a  motion  to  ex- 
clude the  expression  of  a  witness 
"that  according  to  his  best  Judgment 
they  [the  negroes  engaged  in  the 
game]  were  shooting  dice,"  was 
harmless,  where  the  witness  testified 
positively  that  the  negroes  were 
shooting  dice.  Tatum  v.  State,  156 
Ala.    144,   47  S   339. 

56.  Cook  V.  State,  81  Miss.  146, 
152,  32  S  312  (holding  that  admission 
of  incompetent  evidence  over  objec- 
tion and  exception  is  not  cured  by 
the  fact  that  afterward  evidence  is 
given  along  the  same  lines  without 
objection,  the  court  saying:  "Where 
a  principle  of  admissibility  is 
once  decided,  counsel  need  not  an- 
noy the  presiding  Judge  and  his  ap- 
posing  counsel  by  interrupting  with 
continual   objections.     He   need   only 


be  concerned  to  be  sure  that  it  is  ex- 
actly the  same  principle").  And  see 
Peo.  V.  Long,  7  C^I.  A.  27,  93  P  387 
(where  a  specific  objection  was  made 
to  incompetent  testimony  and  the 
testimony  was  admitted  over  the  ob- 
jection, and  subsequently,  when  an- 
other witness  was  testifying  to  the 
same  matter,  it  was  objected  to  as  in- 
competent and  irrelevant,  but  was 
admitted  over  the  objection  without 
a  ruling  and  it  was  held  that  the 
error  in  admitting  the  prior  testi- 
mony was  not  cured  by  the  admis- 
sion of  the  latter  "without  objec- 
tion," since  the  grounds  of  the  ob- 
jection, stated  On  the  admission  of 
the  prior  testimony,  should  have  been 
considered  when  the  same  evidence 
was  again  offered,  where  the  atten- 
tion of  the  court  was  called  to  the 
whole  line  of  evidence  as  incompe- 
tent). 

86.  Ga. — Terry  v.  State,  15  Oa.  A. 
108.  82  SET  636.' 

Iowa. — State  v.  Walters,  160  NW 
821. 

La. — State  v.  Augustus,  129  La. 
617,  66  S  561. 

Md. — Damm  v.  State,  128  Md.  666. 
97  A   645. 

Wash. — State  v.  BYye,  46  Wash. 
646,  89  P  170. 

B7.  Ala. — Powell  v.  State,  S  Ala. 
A.  160,  69  S  328;  Wall  v.  SUte,  i  Ala. 
A.  157,  56  S  67. 

Ida.— SUte  v.  Cutts,  24  Ida.  829, 
133   P  115. 

Iowa. — State  v.  Usher,  126  Iowa 
287,  102  NW  101;  SUte  v.  Tennebom. 
92  Iowa  561.  61  NW  198;  SUte 
V.  King,  81  Iowa  687.  47  NW 
776. 

La. — SUte  V.  Cas^u,  8  I<a.  Ann. 
109. 

Mass. — Com.  v.  Cooper,  130  Mass. 
285. 

Mich.— Peo.  V.  Pope,  108  Mich.  361, 
66    NW    213. 

Mo. — State  v.  Bamett,  110  Mo.  A. 
684.    85   SW   616. 

N.  Y.— Peo.  V.  Otto,  101  N.  T.  690,. 
6   NB   788,    4   N.  T.   O.   149. 

Wash. — State  v.  Roller,  30  Waata. 
692,  71  P  718. 

[a]  betters. — Testimony  of  a  wit- 
ness as  to  the  contents  of  letters  did 
not  injure  defendant,  where  the  let- 
ters were  afterward  admitted  in  evi- 
dence. Wall  V.  State,  2  Ala.  A.  157, 
66  S  67. 

[b]  XUvnuM*  poUo7<— The  Im- 
proper reception  of  parol  evidence  of- 
fered by  the  sUte  of  the  contents  of 
a  policy  of  Insurance  Is  cured  by 
^he  subsequent  introduction  of  the 
policy  by  defendant.  State  v.  C^- 
seau,  8  La.  Ann.   109. 

[cj  Bank  books. — In  a  prosecution 
of  a  cashier  of  a  state  bank  for  mak- 
ing a  false  report,  the  erroneous  ad- 
mission of  oral  testimony  relative 
to  the  contents  of  bank  books  before 
the  material  portion  of  the  books 
was  Introduced  in  evidence  was 
harmless,  where  the  books  were  sub- 
sequently introduced  after  a  proper 
foundation  had  been  laid.  State  v. 
Cutts,    24    Ida.   329,   li3    P   116. 

[d]  Dramshop  Uoans*. — ^Where,  In 
a  prosecution  for  violating  the  Dram- 
shop Act,  defendant  admitted  on  the 
trial  before  the  Justice  that  he  had 
a  license,  and  such  admission  was 
proved  in  the  circuit  court,  the  ad- 
mission of  county  court  records 
showing  that  defendant  had  been 
granted  a  license  over  an  objection 
that  they  were  not  the  beat  evidence. 
If  error,  was  harmless.  State  v. 
Bamett  110  Mo.  A.  684,  85  SW 
616. 

58.  Cora.  V.  Cooper,  130  Mass.  286: 
Peo.  V.  Pope,  108  Mich.  361,  66  NW 
213. 
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time,  a  subsequent  statement  giving  the  exact  time 
renders  the  error  harmless;**  and  error  in  permit- 
ting a  witness  to  testify  in  respect  of  certain  mat- 
ters is  cured  where  other  evidence  conclusively  re- 
futes his  testimony." 

Facts  dicited  by  defendant.*^  The  admission  of 
incompetent  evidence  is  not  prejudicial,  where  the 
same  facts  are  established  by  the  testimony  of  de- 
fendant himself,*'  or  of  witnesses  introduced  by 
him,*'  or  on  cross-examination  of  the  state's  wit- 


nesses,'* whether 'before  '*  or  subsequent  to"  the 
admission  of  J:he  incompetent  evidence. 

[i  3665]  (d)  Where  Facts  Are  Admitted  or 
Not  Denied  by  Defendant."  Where  the  fact  which 
the  incompetent  evidence  is  admitted  to  prove  is  ad- 
mitted by  defendant,  the  error  in  its  admission  is 
not  prejudicial.**  And  it  has  been  held  that,  al- 
though evidence  is  improperly  received  of  an  admis- 
sion made  by  defendant,  the  admission  of  such  evi- 
dence is  not  prejudicial,  where  defendant 's  attention 


.  59.  Watta  V.  state,  S  Ala.  A.  264, 
fiS   S   18  * 

.  60.  Peo.  V.  Ryder,  ISl  Mich.  187, 
114  NW  1021. 

.  Bl.  Zn  eivll  OMMS  see  Appeal  and 
Brror  %  2963. 

ea.  Ala.— McOehee  v.  State,  171 
Ala.  19,  55  S  159;  Uosg  v.  State.  146 
Ala.  686,  40  S   340;  Bufford   v.   State, 

14  Ala.  A.  69,  71  S  614;  Swain  v. 
State,  8  Ala.  A.  26.  62  8  446. 

Ark.— Coon  v.  State,  109  Ark.  346, 
160  SW  226;  Tlner  v.  State,  109  Ark. 
138,  168  SW.1087;  Paxton  v.  State, 
108  Ark.  316,  157  SW  396. 

Cal. — ^Peo.  V.  Ketchum,  73  Cal.  635, 

15  P  353:  Peo.  v.  Daniels,  70  Cal. 
521,  11  P  656;  Peo.  v.  Zachary,  22  Cal. 
A.  475.  134  P  1005. 

Colo. — Mitzunaga  V.  Peo.,  64  Colo. 
102,    129   P   241. 

111.— Peo.  v.  Tielke,  259  111.  88,  102 
NB  229;  McCann  v.  Peo.,  226  111.  562, 
80    NE    1061. 

.Ind. — Robinson  v..  State,  182  Ind. 
329.  106  NE  533. 

Iowa. — State  v.  Miller,  138  Iowa 
28,  lis  NW  493. 

Kan. — State  v.  Furney,  41  Kan.  115, 
21  P  213,  13  AmSR  262. 

Ky. — Garrison  v.  Com.,  169  Ky.  188, 
183  SW  473;  Ellis  v.  Com.,  146  Ky. 
715,    143    SW   425. 

La. — State  v.  Lamont,  115  La.  668, 
39   S  602. 

Me. — State  V.  McKinnon,  '  99  Me. 
166,  .58   A    1028. 

Mich.- Peo.  v.Lay,  193  Mich.  476, 
160  NW.  467. 

'  Mo.^ — State  V.  Burgess,  193  SW  821; 
State  v.  Gatlln,  170  Mo.  354,  70  SW 
885;  State  v.  Mounce,  106  Mo.  226, 
17   SW  226. 

Mont. — State  v.  De  Hart,  38  Mont 
211,  99  P  438. 

Nev. — State  v.  Johnny,  29  Nev.  203, 
87  P  3. 

N.  T.-^Peo.  V.  Qovernale,.  193  N. 
T.  581,  86  NE  554;  Peo.  v.  Wenzel,  189 
N.  Y.  275,  82  NE  130;  Peo.  V.  Scott, 
153  N.  Y.  40,  46  NE  1028;  Peo.  V. 
McKane,  143  N.  Y,  455,  33  NE  950; 
Feo.  V.  Seeley,  105  App.  Div.  149, 
93  NYS  982  [aft  183  N.  Y.  544  mem. 
76  NE  1102  mem];  Peo.  v.  Mclntyre, 
99  Misc.  17,  162  NYS  528:  Peo.  v. 
Scott,  4  NYSt  736;  Peo.  v.  Elmore,  3 
N.  Y.  Cr.  264. 

Okl. — Henry  v.  State.  10  Okl.  Cr. 
369,  136  P  982,  52  LBANS  113;  Rhea 
V.  Terr..  3  Okl.  230,  105  P  314. 

Or. — State  v.  Walton,  53  Or.  657, 
9*  P  431,  101  P  389,  102  P  173;  State 
V.  Hatcher,  29  Or;  309,   44  P  584. 

S.  D.— State  V.  Gay,  2S  S.  D.  144, 
125    NW    570. 

Tex. — Medlock  v.  State,  (Cr.)  185 
SW  566;  Ingram  v.  State,  78  Tex.  Cr. 
559,  182  SW  290;  Boyd  v.  State.  72 
Tex.  Cr.  521,  163  SW  67;  Weatherford 
V.  State.  (Cr.)  103  SW  632;  Clark  v. 
State,  40  Tex.  Cr.  127,  49  .SW  85; 
Street  v.  State:  (Cr.)  37  SW  328; 
Johnson  V.  State,  (Cr.)  26  SW  504. 

Vt. — State  V.  Pierce.  88  Vt.  277,  92 
A    218. 

Wash. — State  v.  Greiner,  63  Wash. 
46.  114  P  897;  State  v.  Qulnn,  66 
Wash.  295.  105  P  818. 

Wyo. — Russell  v.  State,  19  Wyo. 
272,  116  P  451. 

'  [a]  Xhxtm  (1)  in  a  prosecution  for 
practicing  medicine  withotit  a  certi- 
ficate, where  the  undisputed  evidence 
showed  that  defer^ant  had  published 
an  advertisement  offering  to  treat 
and    cure    certain    diseases    without 


drugs  or  surgery,  and  he  himself  tes- 
tifled  concerning  his  practice  and  pro- 
fession, error  In  admitting  evidence 
that  defendant  had  pubflshed  the 
same  advertisement  in  another  pa- 
per of  the  same  city  was  not  preju- 
dicial. State  V.  Miller,  138  Iowa  28, 
115  NW  493.  (2)  In  a  prosecution 
for  embezzling  money  sent  defendant 
to  use  in  getting  a  patent  to  school 
land,  the  admission  of  evidence  that 
a  third  person  had  written  defend- 
ant to  get  certain  school  land  patent- 
ed, if  error,  was  harmless,  where  de- 
fendant's letters  introduced  in  evi- 
dence showed  that  h%  had  agreed  to 
get  the  land  patented.  Messner  v. 
State,  78  Tex.  Cr.  632,  182  SW  329. 
(3)  Where  witnesses,  to  whose  tes- 
timony ,  objection  was  urged  by  de- 
fendant, did  not  prove  anything  fur- 
ther than  what  she  had  testified  to, 
its  admission  was  immateMal.  State 
v.  Lament,  115  La.  668,  39  S  602.  (4), 
Error  in  admitting  evidence  'On  a 
prosecution  for  violating  the  prohibi- 
tion law  that  defendant  was  half 
drunk  when  the  witness  met  htm 
was  rendered  harmless  by  defendant 
testifying  that  he  was  full  drunk. 
Pressnall  v.  State,  (Ala.  A.)  75  S 
278. 

[b]  Vh*  •dnlaalon  of  a  eonfaaaioa 
by  dafasdant  (1)  is  not  prejudicial 
error,  where  he  testifies  to  the  same 
facts  stated  in  the  confession.  Holt 
v.  State,  91  Ark.  676,  121  SW  1072; 
Peo.  V.  Stockton,  33  Cal.  A.  467,  165 
P  717;  Peo.  v.  Burns.  27  Cal.  A.  227, 
149  P  606;  Peo.  v.  Walker,  26  Cal. 
A.  47,  146  P  68;  State  v.  Urie,  35  Nev. 
268,  129  P  305;  State  v.  Johnny,  29 
Nev.  "203,  87  P  3;  Holmes  v.  State, 
6  Okl.  Cr.  541,  119  P  430,  120  P  300; 
Carlisle  v.  State,  37  Tex.  Cr.  108,  38 
SW  991.  (2)  In  a  trial  for  murder, 
the  state's  Introduction  of  only  a 
part  of  a  confession  was  not  error, 
where  accused  Introduced  the  re- 
mainder. Ex  p.  Martinez,  66  Tex.  Cr. 
1,    146   SW   969. 

63.  Ark. — Dawson  v.  State,  121 
Ark.  211.  180  SW  761. 

Cal.— Peo.  v.  Clark.  161  Cal.  200, 
90    P    549. 

D.  C. — Lorenz  v.  U.  S.,  24  App. 
337. 

Ga. — Grlflln  v.  State,  15  Oa.  A.  652, 
83  SE  871. 

Iowa. — State  v.  Klute,  160  Iowa 
170,   140   NW  864. 

Mich. — Peo.  v.  Crawford,  48  Mich. 
498,    12    NW    673. 

Tex. — Taft  v.  State,  69  Tex.  Cr. 
628,  155  SW  214;  Woods  v.  SUte,  68 
Tex.  Cr.  105,  161  SW  296;  Tucker  v. 
State,    67    Tex.   Cr.    510,   150   SW   190. 

[a]  nio*  (1)  where,  in  a  prosecu- 
tion for  larceny,  the  defense  was 
that  M  stole  the  goods,  and  that  de- 
fendant purchased  a  part  of  them 
from  him,  and  M  testified  in  defend- 
ant's behalf  to  that  effect,  the  ad- 
mission of  evidence  tending  to  im- 
plicate M  in  the  stealing  of  the  goods 
was  not  prejudicial.  Cage  v.  State, 
73  Ark.  484.  84  SW  631.  (2)  In  a 
trial  for  murdering  a  fellow  convict, 
it  was  not  prejudicial  error  to  per- 
mit the  district  attorney  to  ask  the 
warden  of  the  prison  whether  dece- 
dent had  the  reputation  of  being  a 
"busybody,"  where  defendant's  wit- 
nesses testified  that  decedent  was  a 
"stool  pigeon"  and  a  "trouble  mak- 
er." Peo.  v.  Delhantie.  163  Cal.  461, 
125  P  1066 


64.  Feo.  V.  Lewis,  16  NYS  881 
[aff  136  N.  Y.  633  mem,  32  NE  1014 
mem] ;  Cowser  v.  State,  70  Tex.  Or. 
265,  157  SW  758,  AnnOslOieB  5S8: 
Taff  v.  State.  69  Tex.  Cr.  528,  155 
SW  214;  Neabitt  v.  State,  69  Tex.  Cr. 
374,  165  SW  803;  Lacy  v.  State,  63 
Tex.  Cr.  189,  140  SW  461;  Price  v. 
SUte,  66  Tex.  Cr.  82,  119  SW  99. 

es.  Peo.  v.  Corey.  8  Cat  A.  720, 
97  P  907;  Clayton  v.  State,  67  Tex. 
Cr.  311,  149  SW  119;  Lacy  v.  State, 
63  Tex.  Cr.  189,  140  SW  461;  State 
V.  Thompson,  31  Utah  228,  87  P  709; 
State  V.  Baker,  67  Wash.  596,  122 
P    335. 

66.  Cal. — Peo.  v.  Ketchum,  73  <3al. 
635,  15  P  353;  Peo.  v.  Hutchlngs,  8 
C&\.  A.  650,  97  P  325. 

Colo. — Mltsunaga  v.  Peo.,  54  Colo. 
102,  139  P  241. 

Iowa. — State  v.  Wagner,  123  Iowa 
271,  98  NW  763. 

Ky. — Brennon  v.  Cora.,  169  Ky.  816. 
186   SW  489. 

Mich.— Peo.  V.  Lay,  198  Mich.  476, 
160   NW  467. 

-Mo. — State  v.  Speyer,  207  Mo.  540, 
106  SW  505,  14  LRANS  836;  State 
V.  James,  194  Mo.  268,  92  SW  679, 
5    AnnCas   1007. 

Mont. — State  v.  De  Hart,  38  Mont. 
211,   99  P  438. 

Nev. — State  v.  Simpson,  32  Nev. 
138,    104    P    244.   AnnC:asl912C    115. 

N.  Y.— Peo.  V.  Qeyer.  196  N.  Y.  364. 
90  NE  48  [rev  on  other  grounds  132 
App.  Div.  79iO.  117  NYS  662];  Peo. 
V.  Governale.  193  N.  Y.  581,  86  NE 
694;  Feo.  v.  Wenzel.  189  N.  Y.  275, 
82  NE  130;  Peo.  v.  Scott,  168  N.  Y. 
40,  46  NE  1028:  Peo.  V.  Mclntyre. 
99  Misc.  17,  163  NYS  628. 

N.  C. — State  v.  Barrett,  151  N.  C. 
666,    65    SE  894. 

Vt.— State  V.  Pierce,  88  Vt.  277, 
92  A  218. 

Waah.-^tate  v.  Greiner,  63  Wash. 
46,  114  P  897. 

"A  party  can  not  well  be  preju- 
diced by  the  statement  of  another 
person  that  he  adopts  and  makes  a 
part  of  his  own  testimony."  Ellis 
V.  Com.,  146  Ky.  715.  726,  143  SW 
426. 

67.  Za  olvU  ciuns  see  Appeal  and 
Error   {    2957. 

68.  U.  S.— Motes  v.  U.  S.,  178  IT. 
S.  468,  20  set  993.  44  L.  ed.  1150; 
Blackwell  v.  U.  8.,  236  Fed.  912, 
150  CCA  174. 

Ala.— Lightner  v.  State,  19S  Ala. 
687,  71  S  469;  Gilmer  v.  State.  181 
Ala.  23,  61  8  377;  Ragland  v.  State, 
178  Ala.  59,  69  S  637;  Gray  v.  State. 
160  Ala.  107,  49  S  678;  Strickland 
v.  SUte,  161  Ala.  31.  44  S  90;  Tar- 
water  v.  SUte,  (A.)  76  S  816;  Kelsoe 
v.  State,  (A.)  73  S  831;  Powell  v. 
State,   7  Ala.  A.   17,  60  8  967. 

Ark. — Smith  v.  State,  127  Ark.  218. 
191  SW  9IS;  Benson  v.  State.  103 
Ark.  87.  146  SW  883;  Henry  v.  SUte, 
77  Ark.  453,  92  SW  405;  Williams 
V.   State.   66  Ark.    264.   50    SW   517. 

Cal.— Peo.  V.  Harlan.  133  Cal.  16. 
65  P  9;  Peo.  v.  Lee  Dick  Lung,  129 
Ca\.  491,  62  P  71;  Peo.  v.  Whiteman, 
114  Cal.  338,  46  P  99;  Peo.  v.  Ket- 
chum, 78  CaX.  686,  16  P  853;  Peo. 
v.  Daniels,  70  Cal.  521,  II  P  665; 
Peo.  V.  Orandi,  33  Cal.  A.  637,  165 
P  1027;  Peo.  v."  Freeman,  29  Cal.  A. 
543,  156  P  994;  Peo.  v.  Soto.  11  Cal. 
A.   4S>.   105    P   420 

Colo. — Short  V.  Peo.,  27  Colo.  176, 
60  P  356. 


For  later  o»m»u,  dvrclopiaMita  and  ehangva  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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was  called  to  it  when  on  the  witness  Stand,  and  he 
did  not  deny  making  it.-**  Nevertheless,  although  a 
fact  is  admitted,  this  does  not  cure  error  in  the  ad- 
mission of  other  incompetent  evidence  as  to  such 
fact,  where  additional  evide&ee  not  relating  to  the 
fact  and  obviously  prejudicial  is  admitted." 


[$  3666]  (e)  Ovre  of  ^rror— w.  By  With- 
drawing or  Striking  Out  Evidence.'^  The  general 
role  is  that  where  evidence  erroneously  admitted 
during  the  progress  of  the  trial  is  withdrawn  or 
stricken  out  by  the  court  the  error  is  cured.*^  It 
will  be  presumed  ordinarily  that  the  jury  considered 


Coiin. — State  v.  Rathbun,  74  Conn. 
534.  51  A  540. 

Fla. — Smothers  v.  State,  64'  Fla. 
459,  59  S  900;  Caldwell  v.  State, 
43  Fla.  545.  30  8  814;  Wallace  v. 
State.  41    Fla.   647,   26    S   713. 

Ga.— McCrary  v.  State,  141  Ga.  4, 
80  SE  305;  Haines  v.  State.  109  Ga. 
526,  35  SB  141;  Mayes  v.  Statet  108 
Ga.  787,  33  SS  811;  Milam  v.  State, 
lOg  Ga.  29.  33  SE  818;  Cashln  v. 
SUte.  18  Ga.  A.  87,  88  SE  996; 
Gatlln  y.  State,  18  Ga.  A.  9,  89  SE 
345;  Quinlan  v.  State,  13  Ga.  A.  669, 
79  SE  768;  Cabanisa  v.  State,  8  Ga. 
A.  129.  6S    SE    849. 

Ind. — Dotterer  v.  State,  172  Ind. 
357,  88  NB  689,'  30  LRANS  846. 

Iowa. — State  v.  Anderson,  154  Iowa 
701.  135  NW  405;  State  V.  Lewis,  139 
Iowa  405,   116   NW  606. 

Kan. — State  v.  Furney,  41  Kan.  115, 
21    P   213,    13    AmSR    262. 

Ky.— Webb  v.  Com.,  35  SW  1038, 
IS   KyL.    220. 

La. — State  v.  Walsh,  44  La.  Ann. 
1122,  11  S   811. 

Mich.— Peo.  V.  Atwood,  188  Mich. 
36.  154  NW  112;  Peo.  v.  Ponsford, 
181  Mich.  659.  1*8  NW  238;  Peo.  v. 
Andre,  153   Mich.   531,   117   NW  55. 

Mo.— State  v.  McWUllamB,  267  Mo. 
437.  184  SW  96;  State  v.  Mitchell,  229 
Mo.  683,  129  SW  917,  138  AmSR  425; 
State  V.  Cunningham,  154  Mo.  161,  55 
SW  282;  State  v.  Whltworth,  126  Mo. 
573.  29  SW  695. 

Mont.- State  T.  Hall,  45  Mont.  498, 
125  P  639. 

Nev. — State  v.  Mangana,-  S3  Nev. 
511.  112  P  693;  State  v.  Johnny,  29 
Nev.  203,  8T  P  8. 

N.  T— Peo.  V.  Ferola,  215  N.  T. 
285,  109  NE  500,  33  N.  T.  Cr.  244; 
Peo.  V.  Becker,  215  N.  T.  126,  109 
NE  127,  AnnCasl917A  100.  S3  N.  Y. 
Cr.  93Xrearg  den  216  N.  T.  721  mem, 
109  NE  1086  mem];  Peo.  v.  Hoch, 
150  N.  T.  291.  44  NE  976;  Peo.  v. 
HcKane.  143  N.  Y.  455,  38  NE  950; 
Peo.  V.  Koerner,  117  App.  Dlv.  40, 
102  NTS  93  [aff  191  N.  Y.  628  mem, 
84  NE  1117  mem];  Peo.  v.  Elmore, 
3  .\.  Y.  Cr.  264. 

Okl.— Teagrue  v.  State,  (Cr.)  163  P 
954;  Henry  v.  State,  10  Okl.  Cr. 
3(9,  136  P  982,  52   LRANS   113. 

Or.— State   v.   Walton,    53   Or.    557, 

99    P    431.    101     P    889,    102     P     173; 

'         State  v.  Reed,  52  Or.  377,  97  P  627; 

State  V.  Hatcher,   29   Or.   309,    44    P 

584. 

R.    1— State    V.    Collins,    24    R.    I. 
!  242.  52  A  990. 

8.   C— State    V.    Hilton,    87    S.    C. 

434.  69  SE  1077.   AnnCasl912B  1057; 

I  State  V.  Winter,  83  S.  C.  153,   65   SE 

!  209;  State   v.    Sanders,    75    S.    C.    409, 

!  56  SE  35;   State   v.   Corley,   43   S.   C. 

127.   20    SE    989. 

Tex. — ^Hamer  v.  State,  60  Tex.  Cr. 
J41,  131  SW  813;  Biddy  v.  State,  52 
Tex.  Cr.  412,  108  SW  689;  Nix  v. 
State,  (Cr.)  74  SW  764;  Solomon  v. 
State,  (Cr.)  65  SW  915;  Roller  v. 
State,  fCr.)  44  SW  498;  Carlisle  v. 
State,  37  Tex.  Cr.  108,  38  SW  991; 
Street  v.  State,  (Cr.)  37  SW  328; 
Johnson  v.  State,   (Cr.)  26  SW  504. 

Utah.— Stote  v.  Gillies.  40  UUh  641, 
123  P  93,  43   LRANS    776. 

Wash. — State  v.  Hanover,  65  Wash. 
403,  104  P  624.  107  F  388;  State  V. 
Simmons,  52  Wash.  132,  100  P  269. 

Wis.— Jennes  v.  State,  103  Wis.  563, 
79  NW  759;  Butler  v.  State,  lO^ 
Wis.  364,    78    NW    590. 

(a]  Tlrna  (1)  although  the  court 
nay  err  In  admitting  evidence  of 
acts  of  a  third  person  material  to 
the  Issues,  without  proof  that  such 
third  person  was  acting  under  au- 
thority from  defendant,  yet  if  de- 
fendant as  a  witness  admits  the  au- 
thority of  sacb   persons   to   do   the 


acts  the  error  Is  cured.  Wallace  v. 
State,  41  Fla.  647,  26  S  713.  (2) 
Error  in  permitting  the  state  to  in- 
troduce the  record  of  the  judgment 
of  conviction  of  accused  Is  not  preju- 
dicial, where  he  admitted  the  con- 
viction. Benson  v.  State,  103  Ark. 
87,  145  SW  883. 

[b]  An  azror  in  mOatil^iaf  parol 
•vldenca  of  the  contents  of  notes, 
without  accounting  for  the  originals, 
is  cured  by  the  fact  that  accused  In 
his  statement  admits  the  existence 
and  contents  of  the  notes.  McBlveen 
V.     State,     97    Ga.     217,     22     SB    402. 

[c]  A  statsmant  by  aooosed  whO* 
nadsr  arrest,  although  inadmissible 
as  a  confession,  may  be  received  to 
identify  htm,  where  he  admits  that  he 
was  the  doer  of  the  act  alleged  to  be 
criminal.  State  v.  Howard,  102  Mo. 
142,    14   SW  987. 

[d1  The  proof  of  aa  Iscompetent 
fact  br  ■  witBMs  of  aeonsed  is  equiv- 
alent to  its  admission  by  him.  Peo. 
V.  Clarke,  130  Cal.  642,  63  P  138. 

[e]  Admission  or  oonfMSloii  of  a 
oodMMidaat.— The  reception  in  evi- 
dence of  an  admission  by  one  of  sev- 
eral defendants  jointly  tried  Is  harm- 
less error  where  its  application  is 
restricted  to  defendant  who  uttered 
it.  Crosby  v.  Peo.,  137  111.  326,  27 
NE   49. 

69.  SUte  V.  Byrd,  41  Mont.  585, 
111  P  407.    And  see  McDuffle  v.  State, 

17  Ga.  A.  342,  86  SE  821  (holding 
that  error,  if  any.  In  admitting  parol 
evidence  of  what  accused  stated  at 
her  commitment  trial  is  harmless, 
where  there  was  proof  of  other  ad- 
missions of  guilt  and  accused  did 
not  deny  making  the  statements). 

7a  Peo.  V.  Atwood,  188  Mich.  36, 
164  NW  112. 

71.  m  olvll  oasM  see  Appeal  and 
Error  {  2972; 

78.  U.  S.— Klnser  v.  XX  8..  231 
Fed.    856.    146    CCA   62. 

Ala.— MlEell  V.  State,  184  Ala.  16, 
63  S  1000;  Sanders  v.  State,  181  Ala. 
35,  61  S  336;  Snow  V.  State,  58  Ala. 
372;  Bamett  v.  State,  39  S  778;  John- 
son V.  State,  (A.)  72  8  766;  Wise  v. 
State,  11  Ala.  A.  72,  66  8  128;  New- 
sum  V.  State,  10  Ala.  A.  124,  66  S 
87. 

Ark. — ^Brooks  v.  State,  126  Ark.  98, 
1S9  SW  669;  Rlggins  v.  SUte,  164 
SW  276. 

Cal. — Peo.  V.  Turner,  118  Cal.  324, 
50  P  537;  Peo.  v.  Andrade,  29  Cal. 
A.  1,  164  P  283;  Peo.  v.  C^ty,  11 
Cal.  A.   702,    106  P   257. 

Ga. — Rawlins  v.  State,  124  Ga.  31, 
52  SB  1  [aff  201  U.  S.  638,  26  SCt 
560,   50   L.  ed.   899];  Bishop  v.  State, 

18  Ga.  A.  714,  90  SB  369:  Smith  v. 
SUte,  16  Ga.  A.  691,  86  SE  973, 

111.— Peo.  v.  Rardin,  255  111.  9,  99 
NB  59,  AnnCasl913X>  282;  Lipsey  v. 
Peo.,  227  111.  364,  81  NB.  348  (cured 
by  striking  out  evidence  on  motion 
of  state's  attorney);  Simons  v.  Peo., 
150  111.  66,  36  NB  1019. 

Iowa. — State  v.  Lounsbury,  159  NW 
998;  State  v.  Cristy,  164  Iowa  514, 
133  NW  1074;  State  v.  Scott,  136 
Iowa  152,  113  NW  758;  SUte  v. 
Brown,  109  NW  1011;  State  v. 
Hughes.  106  Iowa  125,  76  NW  620, 
68  AmSR  288. 

Kan. — State  v.  Daughterty,  63 
Kan.  473,  66  P  696;  SUte  v.  Fooks, 
29  Kan.   425. 

Ky. — Hendrlckaon  v.  Com.,  81  SW 
266.    26    KyL    224. 

Mich. — Peo.  V.  Stewart,  163  Mich. 
1,  127  NW  816;  Peo.  v.  Gregory,  130 
Mich.    622,    90   NW   414. 

Minn. — SUte  v.  Logan,  136  Minn. 
387,   160  NW  1016. 

Mo. — State  v.  Sprouse,  177  SW  338. 

N.  J. — SUte  V.  Ricclo,  (Sup.)  100 
A   187. 


N.  Y. — Peo.  V.  Conrow,  200  N.  Y. 
366,  93  NB  943;  Peo.  v.  Glennon,  176 
N.  Y.  45,  67  NB  125  [rev  78  App. 
Dlv.  271,  79  NYS  997],  37  Mlso.  1, 
';4  NYS  794  [aff  77  App.  Dlv.  «4< 
mem,  79  NYS  U.41  mem];  Peo.  v. 
WUlson,  109  N.  Y.  346,  16  SE  640; 
Peo.  v.  Moy  He,  178  App.  Dlv.  396, 
159  NYS  303;  Pea  v.  Kennedy,  23 
NYS  267. 

Okl.— Rogers  v.  SUte,  9  Okl.  Cr^ 
277,   131    P  941. 

Or. — State  v.  McLennan,  82  Or.  621. 
162  P^838;  State  v.  Torbet,  72  Or. 
402,   143  P  1107. 

S.  C— ,SUte  V.  Suber,  82  S.  C.  159, 
63  SB  684;  State  v.  Hampton,  79  0. 
C.    179,    60   SB   669. 

Tex. — Johnson  v.  State,  (Cr.)  188 
SW  426;  Sanford  v.  State,  (Cr.)^186 
SW  22;  Harris  v.  State,  76  Tex.  Cr. 
301,  174  SW  354;  Latham  v.  SuW 
76  Tex.  Cr.  676,  172  SW  797;  Durfee. 
v.  State,  73  Tex.  Cr.  165,  185  SW 
180;  Cowser  v.  State,  70  Tex.  Cr. 
265,  157  SW  758.  AnnCasl916B  698:- 
Kirby  V.  State,  68  Tex.  Cr.  63,  150 
SW  455;  Lacoume  v.  SUte,  65  Tex. 
Cr.  146,  143  SW  626;  Dies  v.  State, 
66  Tfcx.  Cr.  32,  117  SW  979;  Hlckey 
v.  State,  51  Tex.  Cr.  230,  102  SW 
417;  Delaney  v.  State,  48  Tex.  Cr. 
594,  90  SW  642;  Jones  v.  SUte,  33 
Tex.  Cr.  7,  23  SW  .793;  Miller  v.. 
SUte,  31  Tex.  Cr.  609,  21  SW  925, 
37  AmSR  836;  Morgan  v.  SUte,  31 
Tex.  Cr.  1,  18  SW  647;  Sutton  v.  x 
State,  2,  Tex.  A.    342. 

Va. — O'Boyle  v.  Com.,  100  Va.  T86,    • 
40   SB  121. 
-See  also  infra  {  3670. 

"The  general  rule  is  that  while 
there  may  be  cases  In  which,  where 
Illegal  testimony  has  even  been  ac- 
tually admitted,  then,  upon  reconsid- 
eration thereof,  withdrawn  by^  the 
court  from  the  jury,  such  withdrawal 
'might  not  cure  the  error,  yet  the 
great  weight  of  authority  is  that  It 
will  cure  the  error,  and  especially 
where  the  admitted  prejudicial  evi- 
dence is  not  of  such  a  character  as 
that  the  defendant  would  thereby  be 
deprived  of  a  fair  and  impartial 
trial."  Sweeney  v.  State,  66  Tex.  Cr. 
593,   600.  146  SW  883.  / 

[a]  ZUmrtratioiui, — (1)  On  a  pros- 
ecution for  aggravated  assault,  tes- 
timony was  admitted  that  just  before 
the  assault  a  friend  of  defendant's 
made  an  assault  on  prosecutor,  in  the 
saloon,  that  prosecutor  and  defend- 
ant's friend  were  still  quarreling  and 
were  returning  to  the  saloon  to  re- 
new the  fight  when  defendant  inter- 
vened and  took  up  the  dlfllculty.  It 
was  held  that,  even  though  the  evi- 
dence was  not  part  of  the  res  gestae, 
it  was  of  such  character  that  its 
subsequent  withdrawal  cured  the  er- 
ror in  its  admission.  Roberts  v. 
State,  48  Tex.  Cr.  210,  87  SW  147. 
(2)  The  erroneous  admission  of  tes- 
timony of  a  fellow  prisoner  of  de- 
fendant showing  an  attempt  to  ar- 
range for  proof  of  an  alibi  through 
false  testimony  of  such  prisoner  is 
cured  by  its  subsequent  withdrawal 
from  the  jury.  Hatcher  v.  State,  43 
Tex.  Cr.  237,  66  SW  97.  (3)  Where, 
on  a  trial  for  murder,  evidence  was 
admitted  of  a  threat  against  de- 
ceased by  one  of  the  parties  who 
afterward  conspired  with  defendant 
to  murder  him,  such  admission.  If 
errojneous,  was  cured  by  its  subse- 
quent withdrawal  from  the  jury. 
Hatcher  v.  State,  supra.  (4)  Where 
a  witness  testified  that  he  vjslted 
accused  in  a  foreign  prison  and 
obtained  from  him  an  admission  of 
guilt  of  the  crime  charged,  but  the 
court  later  struck  the  confession 
from  the  record  as  obtained  under  a 
promise   of   immunity,   any   error  in 
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only  evidence  left  in  the  cose  by  the  court.'*  How- 
ever, to  operate  as  a  cure  of  error,  the  withdrawal 
must  be  as  broad  aa  the  original  proof,'*  and  it  mast 
be  so  dear  and  emphatic  as  to  leave  no  doubt  in  the 
minds  of  the  jury  that  it  must  not  be  considered  for 
any  purpose.'" 

Prejudicial  error.  Nevertheless,  striking  out  or 
withdrawing  evidence  does  not  in  all  cases  cure  the 
error.'*  It  frequently  occurs  that  evidence  of  an 
important  character  is  so  strongly  calculated  to  im- 
press itself  on  the-  minds  of  the  jury  to  the  preju- 
dice of  defendant  that  a  subsequent  withdrawal  will 
not  remove  the  impression  caused  by  its  admission, 
and  in  this  event  the  conviction  must  be  reversed." 
And  it  has  been  held  that,  where' incompetent  evi- 
dence is  admitted  over  objection  and  is  permitted  to 
remain  in  the  case  until  after  ai^punent  by  the  de- 


fense has  been  made,  a  withdrawal  at  that  tine  does 
not  render  han^less  the  error  in  admission,  bat 
rather  emphasizes  the  illegal  evidence  and  its  ef- 
fect.'» 

[i  3667]  bb.  By  Instroctioiis  to  Disregard  Evi- 
dence Improperly  Admitted."  The.  nde  is  recog- 
nized in  a  large  number  of  decisions  that  error  in  the 
admission  of  incompetent  evidence  may  ordinarily 
be  cured  by  instructions  to  disregard  the  evidence 
improperly  admitted.^"  It  is  to  be  presumed  as  a 
general  rule  that  an  instruction  to  a  jury  that  testi- 
mony should  not  be  considered  by  them  will  efface 
all  prejudice,  if  any  prejudice  has  resulted  from  snch 
testimony."^  Accordingly  it  has  been  held  sufficient 
to  instruct  the  jury  not  to  consider  the  evidence  for 
any  purpose;'^  not  to  consider  the  evidence  as  evi- 
dence of  anything;*'  not  to  consider  at  all  the  count 


ita  >dml8slon  was  cured.  State  v. 
Uoran,  131  Iowa  646,   lOB  NW  187. 

[b]  miaxa  th*  aTianioa  did  not 
ratat*  to  th*  oriai*,  the  erroneous 
admission  thereof  Is  cured  where  It 
was  subsequently  stricken  out.  Neace 
v.   Com.,   165   Ky.   739,    178  <SW    1062. 

78.  Blshoff  V.  Com..  123  Ky.  340, 
98  SW  538,  29  KyL  770;  Peo.  v. 
DroBte,  160  Mich.  66,   125  NW  87. 

74.  State  v.  Brundigre,  118  Iowa 
92,   91   NW  920. 

n.  Bullock  V.  State,  65  N.  J.  L. 
657,  47  A  62.  86  AmSR  668;  State 
T.  Rader,   62  Or.   37,  124   P   196. 

78.  Bedford  v.  State.  36  Nebr.  702, 
55  NW  263;  Peo.  v.  Zimmerman,  1 
NTSt  468. 

77.     U.  S.— Boyd  V.  U.  S..  142  U.  S. 

460,  12  set  292,  35  L.  ed.  1077  (evi- 
«Aenoe  of  other  crimes  that  only  tend- 
ed to  prejudice  defendants  with   the 

'  Jurors,  to  draw  their  minds  away 
from  the  real  issue,  and  to  produce 
the  Impression  that  defendants  were 
wretches  whose  lives  were  of  no 
value  to  the  community,  and  who 
were  not  entitled  to  the  full  benefit 
of  the.  rules  prescribed  by  law  for 
the  trial  of  human  beings  charged 
with  crime  involviUK  the  punishment 
of  death). 

ni. — Peo.  V,  Pfanschmldt.  262  111. 
411,  104  NE  804,  AnnCasl915A  1171 
0>oldlng  that  the  erroneous  admis- 
sion of  evidence  that  some  time  be- 
fore the  killing  accused's  ^andfath- 
ar  told  him  that  he  was  g:oing  to  the 
dogs  is  prejudicial,  and  the  error  Is 
not  cured  by  the  striking  out  of  the 
ervldence);  Foster  v.  Shepherd,  258 
111.  164,  101  NB  411,  45  LRANS 
167,  AnnCasl914B  572;  Peo.  v.  Mc- 
Mahon,   244   111.   46,   91   NB  104. 

Ky. — Montgomery  v.  Com.,  30  SW 
602,  17  KyLi  94  (general  bad  char- 
acter of  accused). 

Minn. — State    v.    Tates,    99    Minn. 

461,  109  NW  1070  (where  on  a  trial 
for  arson,  a  witness  who  was  ap- 
parently hostile  to  accused  was  asked 
as  to  a  conversation  had  with  defend- 
ant about  a  year  before  the  Are  In 
relation  to  certain  goods  which  the 
witness  had  bought  of  accused,  and 
over  an  objection  he  testified  that 
she  asked  him  why  he  did  not  get 
everything  he  had  insured,  and  a  few 
days  thereafter  set  them  on  fire,  and 
it  was  held  that  the  prejudice  In  the 
admission  of  such  evidence  was  not 
cured  by  the  fact  that  the  court 
thereafter  struck  it  out). 

Miss. — Flowers  v.  State.  85  Miss. 
591.  37  S  814  (holding  that  the  ex- 
clusion, after  admission,  of  testimony 
of  the  state's  attorney  fortifying  that 
of  a  witness,  did  not  cure  the  error 
in   admitting   such   testimony). 

Mo. — State  v.  Lovan,  245  Mo.  616. 
161  SW  141;  State  v.  Bateman,  19S 
Ho.  212,  94  SW  843. 

N.  J. — State  V.  Sprague.  64  N.  J. 
ti.  419.  45  A  788  (holding  that  a 
motion  to  strike  out  Illegally  admit- 
ted evidence,  and  the  order  of  the 
trial  court  striking  it  from  the  rec- 


ord, after  objection  taken  to  iU  ad- 
mission, and  after  exception  there- 
to, comes  too  late  to  cure  the  er- 
roneous admission,  if  the  evidence 
has  been  fully  heard  by  the  JUry, 
and  If  It  la  harmful  to  and  such  aa 
will  prejudice  defendant  in  his  trial 
upon  the  Indictment). 

N.  Y.— Peo.  v.  Davey.  179  N.  T.  345, 
72  NB  244  (holding  that,  on  a  trial 
for  rape  on  the  person  of  a  girl 
twelve  years  of  age,  after  complain- 
ant's testimony  as  to  what  took  place 
between  defendant  and  another  girl 
on  an  occasion  prior  to  the  commis- 
sion of  the  crime  alleged  was  ex- 
cluded, it  was  error  to  permit  com- 
plainant to  state  what  she  said  to 
that  girl  In  defendant's  presence  on 
that  occasion,  where  the  remark  was 
full  of  sugge'ativeness  when  connect- 
ed with  the  other  testimbny  of  com- 
plainant, and  such  error  was  not 
cured  by  1/nmediately  striking  out 
such  testlmgny). 

Tex. — Latham  v.  State,  75  Tex.  Cr. 
575.    172    SW    707;    Kemper    v.    State, 

63  Tex.  Cr.  1.  138  SW  1025;  Dai-- 
nell  V.  State.  58  Tex.  Cr.  585.  126 
SW  1122;  Henard  v.  State,  46  Tex. 
Cr.  90.  79  SW  810;  Durham  v.  State. 
46  Tex.  Cr.  476.  76  SW  563;  Tljerlna 
V.  State.  45  Tex.  Cr.  182.  74  SW 
913;  Faulkner  v.  State,  43  Tex.  Cr. 
311,  65  SW  1093;  McCandless  V. 
State,   42  Tex.  Cr.   68,  57  SW  672. 

78.  Coflman  v.  State.  62  Tex.  Cr. 
88,  136  SW  779;  Clements  v.  State, 
61   Tex.   Cr.  161,    134   SW  728. 

79.  In  dvil  OMias  see  Appeal  and 
Error   {    2974. 

sa  U.  S.— Callcchlo  V.  U.  S.,  189 
Fed.  305,  111  CCA  87  [certiorari  den 
225  U.  S.  713,  32  SCt  842,  66  L. 
ed.  1269];  Krause  v.  U.  S.,  147  Fed. 
442.    78   CCA   642. 

Ala. — State  v.  Olvens,  6  Ala.  747: 
Hicks  V.  State,  11  Ala.  A.  290,  66 
S    873. 

Ark. — Benson  v.  State.  Ill  Ark.  442, 
166  SW  549;  Ford  v.  State,  96  Ark. 
582,  132  SW  995;  Holt  v.  State.  91 
Ark.  676.   121   SW  1072. 

Cat. — Peo.  v.  Bealoba,  17  Cal.  889: 
Peo.  V.  Todd.  26  Cal.  A.  291,  146 
P  899;  Peo..  v.  Mendoza.  17  Cal.  A. 
167,  118  P  964;  Peo.  v.  Wah  Hing, 
15   Cal.  A.    195,    114    P  416. 

Colo. — Johnson  v.  Peo..  33  Colo. 
224,   80  P  133.   108  Am^R  85. 

Conn. — State  v.  Brauneis.   79  A  70. 

Oa. — Bigger.^  v.  State,  19  Qa.  A.  604, 
91  8E  919;  Pines  v.  State,  16  Oa. 
A.    348,    83    SB    198. 

111.— Lathrop  v.   Peo.,   197   111.   169, 

64  NB  385;  Lyons  v.  Peo.,  137  111. 
602.   27   NB  677. 

Iowa. — State  v.  Steidley.  136  Iowa 
512.  113  NW  333;  Same  v.  Mitchell, 
130  Iowa  697,  107  NW  804;  State  v. 
Booth.  121  Iowa  710.  97  NW  74;  State 
V.    Helm,    97    Iowa    378,    66    NW    751. 

Kan. — State  v.  Emmons,  45  Kan. 
397,  26  P  679;  State  v.  Hodges,  46 
Kan.  389,  26  P  676;  State  v.  Gould, 
40  Kan.  258,  19  P  739;  State  v.  Fur- 
beck.  29  Kan.  632. 


Ky. — Humber  v.  Com..  102  SW 
1179.  31  KyL  606;  White  v.  C^om., 
120  Ky.  178,  86  SW  763,  27  KyL 
661. 

La.— State  v.  Broxton,  118  La.  126, 
4i  8  721;  State  v.  Rugero,  117  La. 
1040,    42    S    496. 

Mass. — Com.  v.  Cline,  213  Mass. 
225.  100  NB  858;  Com.  v.  Cody,  166 
Mass.    133,    42   NB   576. 

Mo.— State  v.  Bobbitt,  228  Mo.  262. 
128  SW  953;  State  v.  Soper,  207  Mo. 
502.    106   SW   3. 

Mont. — State  v.  Mitton,  37  Mont. 
366,   96    P    928,   127   AmSR   732. 

N.  J. — State  V.  Dougherty,  86  N. 
J.  Lu  626.  93  A  (8  [rev  on  other 
grounds  88  N.  J.  L.  209,  96  A  66, 
LRA191&C  991]. 

Oh.-^McGulre  v.  State,  3  Oh.  Cir, 
Ct.  561,  2  Oh.  Cir.  Dea  218. 

Or. — State  v.  Osborne,  64  Or.  289, 
lO'-i  P  62,  20  AnnCas  <27;  State  v. 
Bggleston,    45   Or.-  S4«,   77   P  738. 

Tenn. — Irvine  v.  Stata,  104  Tenn. 
132,  56  SW  846;  Green  ▼.  State,  97 
Tenn.  50.  36  SW  700. 

Tex. — Edwards  v.  State,  (O.)  191 
SW  642;  Porter  v.  State,  (Cr.)  190 
SW  159;  Short  v.  State,  (Cr.)  187 
SW  955;  Ingram  v.  State,  78  Tex. 
Cr.  559,  182  SW  290;  Satterwhlte  v. 
State,  78  Tex.  Cr.  309,  181  SW  462; 
Gray  v.  State,  77  Tex.  Cr.  221,  178 
SW  837;  Witty  v.  State,  75  Tex.  CSr. 
440,  171  SW  229;  Rich  v.  State,  66 
Tex.  Cr.  492.  147  SW  688;  Grimes  v. 
State.  64  Tex.  Cr.  64,  141  SW  261; 
Leonard  v.  State,  56  Tex.  Cr.  307, 
120  SW  188;  Pride  v.  State,  52  Tax. 
Cr.  449.  108  SW  675;  Speer  v.  8tat^ 
50  Tex.  Cr.  273.  97  SW  469i  Coleman 
v.  State,  49  Tex.  Cr.  855,  91  SW 
783;  Jackson  v.  State.  48  Tex.  Cr. 
648,  90  SW  34;  Sanchez  v.  State,  48 
Tex.  Cr.  591,  90  SW  641,  122  AmSR 
772;  Trotter  v.  State,  87  Tex.  Cr. 
468.   36  SW  278.  i 

Wash.— State  v.  Gay,  (3  Wash.  423, 
144  P  711;  State  v.  Dunoan,  7  Wash. 
336.    35    P    117,    38    AmSR    888. 

Wis. — Movkovlc  V.  State,  149  Wis. 
665,  135  NW  465. 

See  also  infra  i  3670. 

81.  Peo.  V.  Barnes,  202  N.  T.  77, 
95    NB   16. 

88.  Plena  v.  State,  16  Oa.  A.  248, 
83  SB  198;  State  v.  Staidley,  136 
Iowa  512.  113  NW  333;  Edwards  ▼. 
State.  (Tex.  Cr.)  191  SW  642;  Salter- 
white  V.  State,  78  Tex.  O.  309,  181 
SW  462;  Witty  v.  State.  76  Tex.  Cr. 
440,  171  SW  229;  Strapp  ▼.  State, 
65   Tex.   Cr.   331,   144   SW  941. 

[a]  XvMaaea  of  other  crhnae>-- 
Where  the  court  instructed  the  Jury 
that  incompetent  evidenoe  tending  to 
show  the  commission  of  other  of- 
fenses by  defendant  could  not  be  con- 
sidered as  tending  In  any  degree  to 
show  the  commission  of  the  offense 
charged.  State  v.  Steidley,  185  Iowa 
612.  lis  NW  333.  To  same  effect 
Pines  V.  Stkte,  16  Oa.  A.  248,  83  SB 
198. 

88.  Peo.  V.  Mendosa,  IT  CaL  A. 
157,   lis   P  964. 


>\>rlata>  oaaas,  daralopmanta  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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nnder  which  the  incompetent  evidence  was  admit- 
ted;** that  the  jury  had  nothing  to  consider  or 
determine  in  respect  of  the  question  on  which  the 
evidence  was  admitted,*'  that  defendant  could  not 
be  convicted  of  the  crime  in  respect  of  which  the 
ineomptetent  evidence  was  admitted;**  or  that  the 
evidence  is  of  no  weight.*^  Nevertheless,  in  order 
to  core,  error  in  admitting  evidence  by  an  instruc- 
tion to  disregard  it,  it  is  essential  that  the  instruc- 
tions should  be  clear,  explicit,  and  definite  in  point- 
ing out  the  particular  evidence  which  it  is  intended 
to  exclude,**  especially  where  there  is  little  evidence 
other  than  the  incompetent  evidence  on  which  the 
conviction  could  be  baaed.*'  It  must  also  consti- 
tute a  plain  and  unequivocal  direction  to  disregard 
the  evidence,*"  and  the  instruction  is  insufficient 
where  it  amounts  only  to  a  partial  withdrawal  of 
the  evidence  from  the  jury,"^  or  where  it  is  given 
after  the  argument  is  over  and  general  instructions 
given  directing  the  jury  not  to  consider  the  evi- 
dence.   Under  these  circumstances  the  state  has  al- 


M.  state  V.  Mltton,  $7  Mont  366, 
96   P    926.    127   AmSR   732. 

as.  McCummins  v.  State,  132  Wis. 
236.    112    NW   25. 

86.'  St.<ite  V.  White.  48  Or.  416.  87 
P  137. 

87.  State  v.  Langr,  171  N.  C.  778, 
87  SB  957. 

88.  Johnson  v.  State,  17  Ala.  618; 
Willis  V.  State.  (Ala.  A.)  73  S  766; 
Hicks  V.  State,  11  Ala.  A.  290,  66  S 
873:  State  v.  Aiken,  41  Or.  294,  69 
P  683;  I>enton  V.  State,  46  Tex.  Cr. 
193,  79  SW  560. 

[a]  Tliiia  (1)  the  erroneous  admis- 
sion of  testimony  by  a  number  of 
witnesses  is  not  cured  by  a  charge 
that  the  court  sustained  the  objec- 
tions to  the  testimony  and  excluded 
that  objected  to,  for  the  charge  leaves 
the  Jury  to  decide  what  evidence  was 
objectionable.  HIclts  v.  State,  11  Ala. 
A.  290.  66  S  873.  (2)  So  also  an 
Instruction  which  Instead  of  recit- 
ing the  evidence  to  be  excluded  places 


Its  own  construction  on  it  Is  Insufll-  .without    such    declarations,    the   evi- 


dent. Denton  v.  State,  46  Tex.  Cr. 
193.  79  SW  660. 

89.  Willis  ▼.  State,  (Ala.  A.)  73 
8    766 

9a  "  Peo.  V.  Wallace,  ■  89  Cal.  158, 
1*7.  26  P  660  (holding  the  follow- 
ins  Instruction  Insufficient:  "Some 
evidence  has  been  admitted  of  a 
statement  made  by  one  Moore,  at  the 
restaurant  of  a  Mr.  Outhrle,  imme- 
diately after  the  shooting;  but  in 
this  connection  I  say  to  you  that  the 
defendant  at  the  bar  Is  not  bound  by 
anything  Moore  may  have  said,  not 
in   his   presence  and   hearing"). 

[a]  Ooatradlotozr  taatroemns..— 
Error  In  the  admission  of  incompe- 
tent evidence  is  not  cured  by  con- 
tradictory Instructions  as  to  its  ad- 
missibility and  the  purpose  for  which 
It  could  be  considered.  Peo.  v. 
Schlessel.  196  N.  Y.  476,  90  NE  44 
[rev  127  App.  Dly.  BIO.  112  NTS 
4BJ. 

[b]  HMttiMiUoBs  subinlttliif  ««••- 
tUMS  Of  law  to  Jozy. — Error  in  per- 
mitting the  record  of  a  former  trial 
and  conviction  which  was  set  aside 
to  be  introduced  In  evidence  against 
accused  on  a  second  trial  is  not 
cured  by  a  subsequent  instruction  to 
the  Jury  that  such  record  was  not 
to  be  considered,  except  as  to  the 
plea  of  the  statute  of  limitations,  to 
show  when  the  prosecution  was  com- 
menced, and  that  it  was  continuous, 
those  being  questions  of  law  for  the 
court,  with  which  the  Jury  have  noth- 
in«r  to  do.  TuUy  v.  Com.,  13  Bush 
(Ky.)    142. 

91.  State  V.  Ray,  104  Tenn.  33,  54 
SW    978 

93.  Haney  v.  State,  57  Tex.  Cr. 
158.  1Z2  SW  34;  Oarrett  v,  State,  62 
Tex.    Cr.    215,    106    SW    389. 

93.  Cal. — Peo.  V.  Oldham,  111  Cal. 
•48.   44   P   812. 


ready  received  the  full  benefit  of  the  testimony  and 
the  argument.*^ 

Prejudicial  error.  However,  instances  may  arise 
where  evidence  is  so  material  and  highly -prejndieial 
that  no  instruction  which  the  court  may  give  will 
cure  the  error  of  its  admission,  and  it  has  frequently 
been  so  held.**  And  it  has  Ineen  held  that  the  ad- 
mission of  illegal  evidence,  if  objected  to,  although 
under  an  offer  to  connect  it  with  other  proof  that 
would  render  it  competent,  and  although  charged 
out  of  the  case  by  the  court,  is  a  cause  for  setting 
aside  a  verdict,  unless  the  court  is  able  to  say  af- 
firmatively that  it  worked  no  injury  to  the  adverse 
party.** 

[i  3668]  cc.  By  Instruction  Limiting  Scope  and 
ISffect  of  Evidence.**  Ordinarily,  where  evidence  is 
admitted  which  is  incompetent  for  some  purposes, 
an  instruction  which  limits  the  jury  in  its  consid- 
eration of  the  evidence  so  admitted  to  purposes  for 
which  it  is  admissible  cures  the  error.**  Neverthe- 
less to  have  this  effect  the  instruction  must  be  clear 


Iowa. — State  v,  Wheeler,  139  Iowa 
100,   105   NW   374. 

Mass. — Com.  v.  Taylor,  6  Chish.  60S. 

Mo. — State  v.  Martin,  229  Mo.  620, 
129  SW  881.  AnnCaBl912A  908;  State 
v.  Pratt,  121  Mo.  566.  26  SW  556; 
State  v.  Thomas,  99  Mo.  236,  12 
SW  643;  State  v.  Kuehner,  93  Mo. 
193,  6  SW  lis  (holding  that,  where 
defendant  was  charged  with  the  mur- 
der of  his  wife.  It  was  Improper  to 
admit  in  evidence  a  petition  for  di- 
vorce filed  by  deceased  against  de- 
fendant, containing  charges  against 
him  of  the  most  damaging  and  preju- 
dicial character,  and  the  error  was 
not  cured  by  an  instruction  to  dis- 
regard the  evidence);  State  v.  Fred- 
ericks,   86    Mo.    145. 

N.  T. — ^Peo.  v.  Cohen,  148  App.  DIv. 
205,  133  NTS  103  [app  dism  211 
N.  Y.  607  mem,  105  NE  1092  mem]; 
Peo.  V.   Zimmerman,  4  N.  T.   C!r.   272. 

Oh. — Hornbeck  v.  State,  85  Oh.  St. 
277,  35  AmR  608  (holding  that  where, 


dence  is  Insufficient  to  convict,  the 
error  in  admitting  them  cannot  he 
cured  by  the  court  in  its  instructions 
to  the  Jury,  as  to  the  purpose  for 
which  such  declarations  were  made); 
Knapp  V.  State.  25  Oh.  CIr.  Ct.  671. 

Okl. — Thompson  v.  State,  6  Okl.  Cr. 
50,  117  P  216. 

Or. — State  v.  Aiken,  41  Or.  294,  69 
P  683  (holding  that,  in  a  prosecu- 
tion for  murder,  it  was  error  to  ad- 
mit a  declaration  made  In  defend- 
ant's absence,  after  the  crime  was 
committed,  by  a  confederate  who  was 
being  separately  tried,  that  "You 
ought  to  see  the  other  fellow,"  which 
tended  to  connect  defendant  with  the 
crime,  and  which  he  claimed  did  not 
refer  to  deceased.  This  error  was 
not  cured  by  a  general  Instruction 
not  to  consider  statements  made  by 
defendant's  confederate  in  his  ab- 
sence after  the  commission  of  the 
homicide). 

S.  D. — State  v.  De  Masters.  15  S. 
D.  681,  90  NW  852  (holding  that, 
on  a  prosecution  for  incest,  the  ad- 
mission of  evidence  of  statements 
made  in  defendant's  absence  by  the 
woman  with  whom  the  crime  was 
charged  to  have  been  committed.  Just 
after  she  had  given  birth  to  a  child, 
that  defendant  was  the  father  of  the 
child,  and  of  her  confession.  In  de- 
fendant's absence,  after  she  had  been 
arrested  for  the  same  crime  with 
which  defendant  was  charged,  that 
she  and  defendant  were  guilty  of 
such  crime,  was  reversible  error,  al- 
though the  court  subsequently  in- 
structed the  Jury  not  to  consider 
such   evidence). 

Tex. — ^Haney  v.  State.  67  Tex.  Cr. 
158.  122  SW  34;  Crowell  v.  State,  56 
Tex.   Cr.   480.   120   SW  897. 

Wis. — Shephard  v.  State,  88  Wis. 
185,  59  NW  449. 


[a]  Brror  la  aAmittliiir  th«  oonfes- 
■ioas  or  daolazatioas  (1)  of  accused 
or  of  bis  accomplices  which  are  in- 
competent is  not  cured  by  a  subse- 
quent direction  to  disregard  them. 
Peo.  v.  Oldham,  111  Cal.  648,  44  P 
312;  Com  v.  Taylor,  5  Cush.  (Masa) 
605;  Shephard  v.  State,  88  Wis.  186, 
59  NW  449.  (2)  In  a  prosecution  for 
murder,  the  admission  In  evidence  of 
a  confession  by  accused  to  the  kill- 
ing of  the  deceased,  containing  a 
recital  of  numerous  other  homicides 
committed  by  him,  is  prejudicial  er- 
ror, although  the  court  instructed 
the  Jury  that  they  should  not  per- 
mit the  statements  In  the  petition  to 
prejudice  them,  as  they  were  only 
trying  accused  for  the  killlnK  of  the 
deceased.  Knapp  v.  State,  26  Oh.  Cir. 
Ct.    671. 

94,  State  V.  Meader,  64  Vt.  126, 
651.  To  same  efTect  State  v.  Hop- 
kins, 60  Vt.  316;  and  many  civil  casea 
cited  in  State  v.  Meader,  supra. 

[a]  In  snyport  of  this  view  it  was 
said:  "The  late  lamented  Chief  Jus- 
tice, whose  wisdom,  as  I,amartlne 
said  of  MIrabeau,  was  'the  Infallibil- 
ity of  good  sense,'  in  the  ease  of 
Boyd  V.  Readsboro,  etc.,  Co.,  unre- 
ported, in  speaking  of  the  futility 
of  any  attempt  to  charge  Improper 
evidence  out  of  the  case,  made  use  of 
one  of  those  simple  illustrations,  oft- 
entimes equivalent  to  actual  demon- 
stration, for  which  he  was  so  much 
noted.  He  said,  the  school  boy  uses 
his  sponge  to  rub  out  the  pencil 
marks  on  his  slate.  He  eventually 
discovers  that  at  some  time — ^he  can 
never  tell  when — his  pencil  has 
scratched,  and  learns  to  his  sorrow, 
that  the  ugly  evidence  of  the  fact, 
however  vigorously  he  may  apply  his 
sponge,  cannot  be  removed.  The 
question  in  all  cases,  is  not  whether 
the  court,  if  trying  the  case,  would 
disregard  the  obnoxious  evldehcp,  but 
whether  the  court  is  assured  that  the 
Jury  has  done  so."  State  v.  Meader, 
64  Vt.   126,   131. 

95.  Za  otvll  oasas  see  Appeal  and 
Error  {  2975. 

98.  U.  S.— Williamson  v.  U.  S.. 
207  U.  S.  425,  28  SCt  168,  62  L.  ed. 
278 

Ala.— Ctolley  v.  State.  167  Ala.  109, 
52    S    832. 

Ark.— Patrick  v.  State,  104  Ark. 
255.  149   SW  84.     • 

C!al. — ^Pteo.  V.  Brecker.  20  Cal.  A. 
205,  127  P  666. 

Conn. — State  v.  Boylan,  79  Conn. 
463,  66  A  696. 

Qa, — Hanson  v.  State,  12  Qa.  A. 
632,   77  SE  916. 

III.— Peo.  V.  L.ee,  237  III.  872,  86 
NE  673. 

Iowa. — State  v.  Hart,  140  Iowa 
456.  118  NW  784. 

Kan. — State  v.  Watson,  30  Kao 
281,    1   P   707. 
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and  explicit,"'  and  an  inatruetion  which  merely 
transfers  to  the  jury,  the  question  as  to  whether 
the  evidence  was  or  was  not  competent,**  or  which 
leaves  it  to  them  to  deteitaine  the  extent  and  pur- 
pose of  its  admission,'"  does  not  core  the  errbr. 
And  the  evidence  may  be  so  highly  prejudicial  in  its 
nature  that  no  instruction  limiting  the  purpose  for 
which  it  may  be  considered  can  cure  the  error.' 
Also,  if  the  evidence  is  not  admissible  at  all  because 
no  proper  foundation  was  laid  for  its  admission, 
the  error  is  not  cured  by  restricting  its  considera- 
tion to  designated  purposes.^ 

{%  3669]     dd.    By  Instructions  Making  Consid- 
eration of  Evidence  Conditional.    Errgr  in  the  ad- 


Ky. — Johnson  v.  Com.,  151  Ky.  551, 
152   8W  532. 

Nebr. — ^Nathan   v.   State,   99    Ncbr. 
197,   155  NW  885. 
/       N.    H.— Stat©   V.    Wren,    77    N.    H.^ 
361.   92  A  107. 

N.  Y. — Peo.  V.  Portman,  159  App. 
Dlv.   702,   145   NTS   189. 

N.  C— State  V.  Claudius,  164  N.  C. 
521,  SO  SB  261:  State  v.  Downs,  118 
N.  C.  1242,  24  SB  531:  State  v.  BUer, 
104    N.    C.    853,    10    SB    313. 

S.  C. — State  V.  Angel,  »3  S.  C. 
149,  7(  SE  190. 

Tenn. — Cooper  v.  State,  138  SW 
826 

Tex. — Neyland  v.  State,  (Cr.)  187 
SW  196. 

[a]  XIIiwtr«tloBS. — (1)  Error  In 
refusing  to  exclude  a  nonreaponsive 
answer  of  the  state's  cliaracter  wit- 
ness on  cross-examination  that  he  had 
heard  this  was  not  the  first  time 
defendant  had  been  accused  of  this 
kind  of  trouble  was  held  harmless, 
where  the  court  instructed  that  the 
witness'  testimony  could  be  consid- 
ered only  on  the  question  of  defend- 
ant's credibility.  Johnson  v.  Com., 
ISl  Ky.  551,  152  SW  632.  (2)  Where 
the  court  charged  that  hearsay  evi- 
dence that  decedent  had  been  in- 
formed of  a  communication  made  by 
accused's  daughter  for  the  purpose 
of  having  one  restrain  accused 
threatening  to  kill  decedent  on  sight 
was  not  evidence  of  accused's  condi- 
tion, but  could  be  looked  to  in  the 
light  of  Interpreting  any  of  dece- 
dent's acts  on  accused  approaching 
hlra,  the  error,  if  any,  in  admitting 
the  evidence,  was  not  prejudicial  to 
accused.  Cooper  v.  State,  (Tenn.) 
138  SW  826.  (3)  In  a  prosecution 
for  homicide,  permitting  the  district 
attorney  to  ask  a  witness  "for  the  de- 
fense on  cross-examination  what  he 
did  and  did  not  do  on  the  night  of 
the  homicide  In  the  way  of  assist- 
ing and  looking  after  the  welfare  of 
the  women  who  were  obliged  to  re- 
main alone  with  the  body  of  dece- 
dent In  the  house  where  the  crime 
was  committed  was  harmless  error, 
where  the  court  in  its  charge  limited 
the  acts,  declarations,  and  omissions 
of  witness  to  the  purpose  of  showing 
hts  animus  or  Interest.  Porch  v. 
State.   So    Tex.    Cr.    335,    99    SW    102. 

(4)  In  a  prosecution  for  the  sale  pf 
liquor  In  violation  of  law,  although 
evidence  as  to  the  arrest  and  trial 
for  the  same  offense  of  a  clerk  at  the 
place  managed  by  defendant  was 
clearly  erroneous,  error  In  its  admis- 
sion was  subsequently  cured  by  the 
court  limiting  It  to  the  purpose  only 
of  fixing  the  time  and  occasion,  and 
of  Identifying  the  sale  relied  on  to 
support  a  conviction,  there  being  evi- 
dence from  which  the  jury  might 
conclude  that  defendant  was  liable 
for  the  sale  equally  with  his  clerk 
who  sold  and  delivered  the  beverage 
and  was  convicted  for  the  sale.  Col- 
ley   V.   State.   167  Ala.   109,  £2   S   832. 

(5)  Error  in  allowing  the  common- 
wealth to  interrogate  accused  on 
cross-examination  as  to  whether  he 
left  his  home  county  because  of 
charges  against  him,  to  which  be  re- 


plied: "I  am  Indicted  down  there.  I 
left  that  county  to  keep  from  going 
before  the  court  and  indicting  some 
other  fellows,"  was  cured  where  the 
judge  immediately  cautioned  the  jury 
that  the  commonwealth  could  not 
show  that  accused  had  been  Indicted 
In  such  county,  but  that  so  much  of 
his  answer  as  admitted  he  left  the 
county -to  avoid  indicting  other  per- 
sons was  competent.  Seaborn  v. 
Com.,   80   SW  223,   25  KyL  2203. 

[bj  TilmltJng'  oonaldcmtlOB  of  •▼• 
idmo*  to  on*  codsfandant.— (1) 
Where  evidence  is  admissible  as 
against  one  of  two  codefendants,  the 
defendant  a«  against  whom  the  evi- 
dence was  not  admissible  was  not 
prejudiced  by  Its  admission,  where 
the  court  limits  its  consideration  to 
the  defendant  against  whom  it  is 
competent.  Peo.  v.  Lee,  237  111.  272, 
86  NE  573:  State  v^  Eller.  104  N. 
C.  853,  10  SB  313.  (2)  Error  in  the 
admission  of  a  codefendant  Induced 
by  threats  is  not  prejudicial  to  an- 
other defendant,  where  the  court  lim- 
ited tl)e  consideration  of  the  admis- 
sion-to  the  person  making  it.  State 
v.   Angel,   93    S.   C.    149,    76   SB   190. 

[c]  limiting  •vldcBo*  to  period 
pxior  to  commUsloa  of  cxliiu> — 
Where  witnesses  testified  to  the  bad 
reputation  of  accused, without  limit- 
ing it  prior  to  the  time  of  the  crime 
charged,  but  the  court  so  limited 
the  testimony,  accused  was  not  prej- 
udiced. Rector  v.  State,  11  Ala.  A. 
333,    66    S    857. 

87.     See    cases   infra   notes    98,    99. 

98.  .  Raymond  v.  Com.,  123  Ky.  368, 
96   SW   515,  29  KyL,   785. 

89.  State  v.  Butler,  151  N.  C.  672, 
65  SB  993.  25  LRANS  169,  19  AnnCas 
402. 

1.  D.  C— Burge  v.  U.  S.,  26  App. 
524. 

111.— Peo.  V.  McKinney,  267  111.  464. 
108  NE  652. 

Ky.— Whitaker  v.  Com.,  172  Ky. 
846,  189  SW  1113  (holding  that,  in  a 
prosecution  for  seduction,  the  court's 
admonishing  the  jury,  after  overrul- 
ing defendant's  motion  to  exclude  ev- 
idence that  after  separating  from  his 
wife,  the  complaining  witness,  he 
was  intimate  with  another  woman, 
that  the  evidence  was  to  be  consid- 
ered as  to  whether  or  not  defendant 
had  a  settled  aversion  to  his  wife, 
did  not  render  the  admission  of  the 
evidence  harmless). 

Mo.— State  v.  Hale.  156  Mo.  102,  56 
SW  881. 

Tex. — Skeen  v.  State.  51  Tex.  Cr. 
39,  100  SW  770  (holding  that,  in.  a 
prosecution  for  rape,  the  error  In 
admitting  evidence  of  a  statement  by 
prosecutrix  that  she  had  had  inter- 
course with  defendant,  which  state- 
ment she  testified  wa^  made  under 
threat  of  being  sent  to  jail,  Is  not 
cured  by  an  instruction  limiting  the 
consideration  of  this  evidence  to  im- 
peachment); Woodward  v.  State, 
50  Tex.  Cr.  294,  97  SW  499  (holding 
that  in  a  prosecution  for  murder,  the 
admission  of  testimony  as  to  a  state- 
ment of  the  witness,  in  the  absence 
of  accused,  that  deceased  would  be 
killed   within   three  days,  was  preju- 


mission  of  evidence  may  be  cured,  where  the  court 
instructs  the  jury  not  to  consider  it  unless  there  is 
evidence  to  connect  defendant  with  the  facts  so 
shown.^  On  the  other  hand,  error  in  admitting  evi- 
dence was  not  cured  by  an  instruction  to 
disregard  it  unless  the  jury  find  certain  facts, 
where  there  was  no  evidence  tending  to  show  such 
facts.* 

[$  3670]  ee.  By  Withdrawal  of  and  Instmc- 
tions  to  Disregard  Evidence.'^  The  general  rule  is 
that,  if  evidence  has  been  erroneously  received,  the 
error  in  its  admission  is  cured  by  withdrawing  or 
striking  it  out  and  instructing  the  jury  to  disregard 
it.°     Especially  is   this  so   where   the   evidence   is 

dlcial  to  accused,  notwithstanding  an 
Instruction  that  the  testimony  was  to 
be  used  only  as  afCecting  the  credi- 
bility of  the  witness). 

[a]  Til*  pMjndloial  effeot  of  ovl* 
dano*  tandlnir  to  sliow  vaborpatloii  of 
perjury  (1)  Is  not  removed  by  an  in- 
struction that  it  could  be  considered 
only  for  the  purpose  of  Impeachment. 
Rice  V.  State,  51  Tex.  Cr.  256,  103 
SW  1156;  Cogdell  v.  State,  43  Tex. 
Cr.  178,  63  SW  646.  (3)  ''When  il- 
legal testimony  for  impeachment 
purposes  has  been  admitted,  and  this 
of  Itself'  is  of  a  hurtful  character, 
it  is  Impossible  for  the  court  to  so 
limit  it  so'  as  not  to  prove  injurious 
to  appellant."  Rice  v.  State,  51  Tex. 
Cr.    255,    282,    103    SW    1156. 

3.  Miller  v.  State,  66  Tex.  Cr.  302, 
144    SW.  239. 

3.  Patrick  v.  State,  104  Ark.  2B5. 
149  SW  84;  State  v.  Rogers,  96  S. 
C.    360,    80    SB    620. 

Ca]  Thu,  on  a  separate  trial  of  a 
person  Indicted  for  murder  jointly 
with  another,  the  admission  of  dec- 
larations by  accused's  codefendant, 
some  of  which  were  not  made  in  Ms 
presence,  was  not  prejudicial  error, 
where  the  court  stated  on  admitting 
them  that  they  were  not  competent 
against  accused  unless  the  evidence 
further  showed  accused's  connection 
therewith  and  instructed  the  jury  not 
to  consider  such  declarations  unless 
from  the  evidence  they  found  a  con- 
spiracy between  accused  and  his  co- 
defendant.  Patrick  V.  State,  104  Ark. 
255.  149  SW  84. 

4.  Mulllns  V.  Com..  113  Va.  787,  76 
SB    193. 

5.  Za  cIvU  ca«as  see  Appeal  and 
Error  S  2973. 

6.  U.  S.— Francis  v.  U.  S.,  152 
Fed.  165,  81  CCA  407  [certiorari  den 
206  U.  S.  665,  27  SCt  797,  51  L. 
ed.  1191];  Grunberg  v.  U.  S.,  145 
Fed.  81,  '76  CCA  51;  Dimmlck  v.  U. 
S.,  135  Fed.  267,  70  CCA  141;  Tubba 
V.  U.  S.,  105  Fed.  59,  44  CCA 
867. 

Ala. — Smith  V.  State.  183  Ala.  10, 
62  S  864;  De  Tampert  v.  State,  139 
Ala.  53,  36  S  772;  Smith  v.  State, 
107  Ala.  139,  18  S  306;  Brown  v. 
State,  (A.)  75  S  174;  Brand  v.  State, 
13  Ala.  A.  390,  69  S  379;  Benjamin 
V.  State,  12  Ala.  A.  148,  67  S  792. 

Ark. — Lyman  v.  State,  90  Ark.  696, 
119  SW  1116;  Hanlon  v.  State,  51 
Ark.  186.  10   SW  265. 

Cal. — Peo.  V.  French,  7  P  822;  Peo. 
V.  Bealoba,  17  Cal.  389;  Peo.  v.  Pon- 
chette,  30  Cal.  A.  399,  158  P  338; 
Peo.  V.  Perry,  25  Cal.  A.  337,  143  P 
798;  Peo.  v.  Solanl.  6  Cal.  A.  103.  91 
P  654. 

Colo. — Johnson  v.  Peo.,  33  Colo. 
224,  80  P  133. 

Conn. — State  v.  Buonomo,  88  Conn. 
177,    90    A    225. 

Ga. — Buchanan  v.  State,  137  Oa. 
774,  74  SE  536;  Withrow  v.  State, 
136  Ga.  337,  71  SE  139;  Rentfrow  v. 
Same,  123  Oa.  639,  51  SB  696;  Chris- 
tian v.  State,  86  Ga.  430,  12  SB 
646. 

Ida. — State  v.  McGlnnls,  12  Ida. 
336,  85  P. 1089. 

Ind. — Cross   v.   State,   132   Ind.   66, 
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fragmentary  and  inconelnsive.'  It  is  not  material 
whether  the  evidence  was  stricken  out  on  motion  of 
defendant,^  or  of  the  prosecuting  attorney,*  or  on 
the  court's  own  motion.^"  In  these  circumstances 
the  presumption  is  that  the  jury  considers  only  evi- 
dence left  in  the  case  by  the  court.^'-  But  to  have 
this  effect  the  withdrawal  of  incompetent  evidence 
and  the  instruction  to  disregard  it  should  leave  no 
doubt  in  the  minds  of  the  jurors  that  the  evidence 
is  not  to  be  considered  for  any  purpose.'^ 

Prejudicial  error.  Nevertheless  procedure  of  the 
character  under  consideration  does  not  cure  error  in 
the  admission  of  incompetent  evidence  in  all  cases.^' 
It  has  been  held  that  notwithstanding  the  incompe- 


tent evidence  is  withdrawn  or  stricken  out  and  the 
jury  instructed  to  disregard  it,  a  conviction  will  be 
set  aside' where  the  court  believes  that  the  convic- 
tion may  have  been  founded  on  the  incompetent  evi- 
dence,'^ or  is  unable  to  say  that  the  evidence  might 
not  have  affected  the  result,''  or  where  incompetent 
evidence  of  great  importance  is  introduced  deliber- 
ately and  not  through  any  inadvertence  on  the  part 
of  the  court  or  counsel.'" 

[$  3671]  ff.  By  Verdict  or  Findingg."  Error 
in  the  admission  of  evidence  which  is  shown  by  the 
verdict,'*  or  findings  '*  to  have  had  no  effect  thereon 
is  harmless.  This  rule  has  been  applied  where  de- 
fendant was  acquitted  of  the  offense  in  respect  to 


31    NE    473;    Joy    v.    State,    14    Ind. 
139. 

Iowa. — State,  V.  Wheeler,  129  Iowa 
100,   105   NW   474. 

Kan. — State  v.  Pinch,  71  Kan.  793, 
81  P  494. 

Kyt — Berkley    v.    Com.,     164    Ky. 

191,     175     SW    364;    White    v.    Cora., 

120  Ky.  178,  85  SW  753,  27  KyJL  561. 

Mass. — Com.    v.    Ham,    150    Mass. 

122.   22  NE  704. 

Mich. — Peo.  V.  Thompson,  161  Mich. 
391.  126  NW  466;  Peo.  v.  Tollefson, 
145  Mich.  444.  108  NW  751;  Peo.  v. 
Harris,  144  Mich.  12,  107  JJW  715; 
Peo.  V.  Wolcott.  51  Mich.  612,  17 
NW  78. 

Minn. — State  v.  Berman,  108  Minn. 
*34.  122  NW  161;  State  v.  Towers, 
106  Minn.  105.  118  NW  361. 

Miss. — Flowers  v.  State,  85  Miss. 
591,  37  S  814;  Davis  v.  State,  85 
Miss.   416,    37    S   1018. 

Mo. — State  v.  Bateman,  198  Mo. 
212.  94  SW  843;  State  v.  McGinnis, 
158  Mo.  105,  69  SW  83. 

Mont — ^U.  S.  V.  Upham,  2  Mont. 
170. 

Nev.— SUte  v.  Urle.  35  Nev.  268, 
129  P  306. 

N.  J. — State  v.  Sprague,  64  N.  J. 
L..  419.  46  A  788. 

N.  Y. — Peo.  V.  Barnes.  202  N.  Y. 
77.  95  NE  IB;  Peo.  v.  Schooley,  149 
N.  Y.  99,  43  NE  536;  Peo.  v.  Mc- 
Carthy, 110  N.  Y.  309,  18  NE  128; 
Peo.  V.  Smith,  113  App.  Dlv.  160,  98 
N'SS  905;  Peo.  v.  McL,auehlln,  2  App. 
Div.  419,  37  NYS  1005  [rev  on  other 
KTonnds  150  N.  Y.  365,  44  NE  1017]. 
N.  C. — State  v.  Martin,  173  N.  C. 
808.  92  SE  597;  State  v.  L.ane,  166 
N.  Q.  333,  81  SE  620;  State  v.  Crane, 
110  K.  C.  630.  16  SE  231;  SUte  v. 
Collins.  93  N.  C.   564. 

Oh.— Mimms  v.  State,  16  Oh.  St. 
221;  McGuire  v.  State,  3  Oh.  Clr. 
Ct.  551.   2  Oh.  Cir.  Dec   318. 

Okl. — Drury  v.  Terr.,  9  Okl.  398, 
SO  P  101;  Thompson  v.  State,  6  Okl. 
Cr.    50,   117    P   216. 

Or. — State  v.  Goff,  71  Or.  352,  142 
P  664;  State  v.  Weiss,  62  Or.  462, 
128  P  448;  State  v.  Aiken,  41  Or. 
294.  69  P  683. 

R.   I. — State  V.   Mace,   6  R.  I.   86. 
S.   C. — State   V.   Atkinson,    40   S.   C 
363.    18    SE    1021.    42    AmSR    877.    41 
S.  C.  551,  19  SE  691;  State  V.  James, 
34    S.    C.    49,    12    SE   657. 

Tex. — Longorla  v.  State.  (Cr.)  188 
SW  988:  Longorla  v.  State,  (Cr.)  188 
SW^  987;  Miller  v.  State,  (Cr.)  186 
SW  29;  Orner  v.  State.  78  Tex.  Cr. 
415,  1S3  SW  1172;  McDonald  v.  State, 
77  Tex.  Cr.  612,  179  SW  880;  Mar- 
tonl  v.  SUte,  74  Tex.  Cr.  90,  167  SW 
349;  Vick  V.  State.  71  Tex.  Cr.  60, 
159  SW^  50;  Cukierskl  v.  State.  68 
Tex.  Cr.  367,  153  SW  313;  Sandoloskl 
V.  SUte.  65  Tex.  Cr.  33.  143  SW  151; 
L,iles  V.  State,  62  Tex.  Cr.  32,  135  SW 
1177;  Powell  v.  State,  60  Tex.  Cr. 
592.  99  SW  1005;  Cannon  v.  State, 
41  Tex.  Cr.  467,  66  SW  351;  Jones 
V.  SUte,  33  Tex.  Cr.  7,  23  SW  793. 
Utah. — State  v.  Inlow,  44  Utah  485, 
141    P    530.  AnnCasl917A   741. 

Wis. — Hedgrer  v.  SUte,  144  Wis. 
279,  128  NW  80;  Vougbt  v.  State, 
135  Wis.  8,  114  NW  518,  646,  128 
AmSR  1008.  32  LRANS  234  [app  disra 
217  D.  S.  690  mem,  30  SCt  694  mem. 
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See  also  supra  St  3666,  3667. 

[a]  Xhna  (1)  in  a  murder  case, 
where  a  conspiracy  to  kill  decedent 
was  claimed,  the  erroneous  admis- 
sion of  testimony  as  to  a  conversa- 
tion with  one  of  the  alleged  co-con- 
spirators was  not  ground  for  re- 
versal, where  it  was  subsequently  ex- 
cluded and  the  Jury  instructed  to  dis- 
regard It,  both  verbally  and  in  writ- 
ing, and  where  there  was  much  other 
evidence  on  the  same  subject.  Goode 
V.  SUte,  67  Tex.  Cr.  220,  123  SW 
697.  (2)  In  a  prosecution  for  de- 
stroying a  crib,  any  error  in  admit- 
ting the  answer  of  the  witness  that 
he  liad  tracked  the  parties  to  their 
home  was  cured  by  the  court's  ex- 
cluding the  answer  with  a  proper 
caution  to  the  Jury  not  to  consider 
it.  State  V.  Martin,  173  N.- C.  808, 
92  SE  597.  (3)  Error  in  admit- 
ting the  answer  to  the  question 
whether  the  victim  had  ever  been 
mistreated  before  was  not  reversible, 
where  the  court  later  expressly 
withdrew  all  such  testimony  and 
charged  the  jury  entirely  to  disre- 
gard it.  Marion  v.  SUte,  (Tex.  Cr.) 
190  SW   499. 

7.  Chisra  V.  State,  70  Miss.  742, 
12  S  862. 

8.  Peo.  V.  Terramorse,  30  Cal.  A. 
267,  157  P  1134. 

9.  Peo.  V.  McCarthy,  14  Cal.  A. 
148,  111  P  274;  State  v.  Ndwells, 
(Iowa)  109  NW  1016;  Peo.  V.  Fried- 
man, .205  N.  Y.  161,  98  NE  471,  45 
LRANS  65;  Gent  V.  SUte,  57  Tex. 
Cr.   414,   123  SW  594. 

10.  Heame  v.  State,  78  Tex.  Cr. 
390,  165  SW  596. 

11.  Peo.  V.  Droste,  160  Mich.  66, 
125  NW  87. 

la.  State  V.  Goff,  71  Or.  352,  142 
P564. 

[a]  What  la  not  a  wttbOzawal — 
In  a  prosecution  for  seduction,  a  cer- 
tain witness  testified  that  the  neigh- 
bors, three  strange  ladies,  prosecu- 
trix, and  a  lady  named  O  had  told 
her  that  prosecutrix  and  defendant 
were  engaged  to  be  married.  There- 
after the  court  struck  out  the  evi- 
dence of  said  witness  as  to  what  the 
neighbors  said,  and  charged  that  all 
evidence  of  Ather  witnesses  as  to  talk 
about  such  engagement  was  with- 
drawn. It  was  held  that  the  state- 
ments of  the  three  strange  ladies, 
tliei  prosecutrix,  and  O  were  not 
withdrawn,  and  the  error  of  their  ad- 
mission was-  not  cured.  State  v. 
Rellly,   104  Iowa  13,   73  NW  366. 

18.     See  cases  infra  notes  14-16. 

[a]  The  test,  it  has  been  said,  is: 
Was  the  illegal  evidence  of  such  a 
character  as  would  ordinarily  create 
such  prejudice  against  defendant  as 
was  reasonably  calculated  to  make  a 
fixed  Impression  on  the  minds  of  the 
Jury  and  influence  their  "verdict,  and 
the  court  on  an  examination  of  the 
whole  case  is  unable  to  say  that  such 
evidence  did  not  affect  the  verdict,  or 
that  the  verdict  would  not  probably 
have  been  different  in  any  event.  If 
the  evidence  was  of  this  character, 
then  the  verdict  should  be  set  aside 
and  a  new  trial  ordered.  Drury  v. 
Terr.,  9  Okl.  398,  60  P  101. 

14.   ,SUte   v.    Armstrong,    118    La. 


480,   43   S  67. 

15.  Peo.  v.  Conrow,  200  N.  Y.  356, 
93   NE  943. 

16.  Chism  V.  State,  70  Miss.  742, 
12  S  852,  (holding  that  error  In  ad-> 
mittlng  contradictory  statements  of 
a  witness  which  tended  to  show  re- 
sponsibility for  the  murder,  and  to 
negative  an  alibi  asserted  by  defend-, 
ant,  and^  which  the  state  afterward 
consented  might  be  withdrawn,  is  not 
cured  by  an  Instruction  directing  the 
Jury  to  disregard  the  same). 

17.  IB  civil  oasM  see.  Appeal  and 
Error  {  2966.  ' 

18.  U.  S.— Goll  v.  U.  S.,  161  Fed. 
412,    80    CCA    642. 

Ark.T-Coulter  v.  State,  100  Ark.  661, 
140   SW  719. 

Ga. — Pyle  v.  SUte,  4  Ga.  A.  811, 
62   SE  540. 

111. — Peo.  V.  Moore,  276  111.  392, 
114  NE  906. 

Ind.— Tyrrel  v.  State,  177  Ind.  14. 
97  NE  14;  Lucas  v.  SUte,  173  Ind. 
302,   90   NE   305. 

Ind.  T.— Wilson  v.  U.  S.,  6  Ind.  T. 
610,    82  ^W   924. 

Iowa. — State  v.  (>Aig,  78  Iowa  637, 

43  NW   462;    State  v.  Middleham,   62 
Iowa   160,    17    NW   446. 

Ky. — Morrison  v.  Com.,  66  SW  616, 
21  KyL  1814;  Parks  v.  Com.,  6  SW 
49,  9  KyL  275.  . 

Mass. — Com.  v.  Billings,  167  Mass. 
283,  45  NE  910;  Com,  v.  Meserve,  154 
Mass.  64,  27  NE  997;  Com.  v.  Lin- 
coln, 9  Gray  288.  ' 

Miss.— Kill  v.  SUte,  64  Miss.  481, 
1    S    494. 

Mo. — State  v.  Sprague.  149  Mo.  409, 
50  SW  901;  State  v.  Crlder,  184  Mo. 
A  77,  168  SW  315. 

N.  Y.— Peo.  v.  Monat,  200  N.  Y. 
308,  93  NE  982;  Peo.  v.  Hallen,  48 
App.  Div.  39,  62  NYS  673,  14  N.  Y, 
Cr.  266  [aff  164  N.  Y.  666  mem,.  68 
NE  1090  mem];  Peo.  v.  Mclntyre,  99 
Misc.   17,  103  NYS   628. 

N.  C— State  v.  Stanton.  118  N.  C. 
1182,    24    SE   636. 

Oh. — Manson  v.  State,  24  Oh.  St. 
690. 

Pa.-rCom.  v.  Dudley,  46  Pa.  Super. 
337 

S.  C. — State  V.  Stuckey,  E6  S.  C 
576,  36  SE  263:  State  v.  Bodie,  33  S. 
C.  117,  11  SE  624. 

Tenn. — Glvens  v.  State,  103  Tenn. 
648,  56  SW  1107. 

Tex. — Suggs  V.  State,  (Cr.)  101  SW 
999 

Va. — Litton   v.   <3om.,   101   Va.   833, 

44  SE  923. 

Wis. — Bannen  v.  State,  116  Wis. 
317,  91  NW  107.  965. 

19.  State  V.  Howell,  80  Conn.  668, 
69  A  1057,  125  AmSR  141,  13  AnnCas 
501  (holding  that  in  a  proceeding  to 
punish  the  editor  and  manager  of 
newspapers  for  publishing  articles 
tending  to  obstruct  the  administra- 
tion of  Justice  in  a  particular  case, 
any  error  in  receiving  in  evidence 
other  articles  published  as  tending 
to  contradict  his  testimony  that  he 
did  not  know  of  the  publloation  of 
the  articles  complained  of  was  harm- 
less, where  the  court  found  that  he 
had  no  knowledge  of  the  contents 
or  the  articles  complained  of,  and  no 
actual  intention  to  obstruct  the  ad- 
ministration of  Justice). 
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CRIMINAL  LAW 


[§§  3671-3673 


vhioh  the  evidence  was  admitted,^  or  where  it  ap- 
pears from  eompetent  evidence  that  accused  was 
guilty  and  the  minimum  punishment  is  imposed.'^ 
And  where  de'fendauts  were  convicted  on  a  number 
of  counts,  and  the  judgment  was  warranted  by  any 
one  of  several  of  such  counts,  error,  if  any,  in  admit- 
ting or  excluding  evidence  relating  to  one  count 
alone  is  immaterial,  and  not  ground  for  reversal.'' 
On  the  other  hand,  where  a  defendant  is  tried  under 
an  indictment  containing  two  counts,  and  incompe- 
tent evidence  is  admitted  under  one  count,  and  the 
jury  render  a  general  verdict  of  guilty,  the  admis- 
sion of  the  incompetent  evidence  is  reversible  er- 
ror.** And  a  conviction  must  be  set  aside  even 
though  the  minimum  penalty  is  imposed,  if  there  is 
a  serious  question  of  defendant's  guilt,**  or  where 
the  evidence  improperly  admitted  tends  to  enhance 
the  punishment  and  a  higher  punishment  than  the 
minimum  is  awarded.** 

[}  3672]  (f)  Evidence  Admitted  without  Nec- 
essary Freltmiiiary  Proof — aa. .  In  OeneraL  Er- 
ror in  admitting  evidence  without  the  necessary  pre- 

■a  ni.— Peo.  V.  Moore,  276  111. 
392.  114  NE:  906. 

Ind. — Tyrrel  v.  State,  177  Ind.  14, 
97    NQ   14. 

Mass. — Com.  T.  BilltnKS,  167  Mass. 
283,   45   NB  910. 

Mo. — State  v.  Sprague,  149  Mo.  409, 
50  SW  901  [foil  and  appr  State  v. 
SpraKue,  149  Mo.  426.  60  SW  11171: 
State  V.  Crlder.  184  Mo.  A.  77,  1S8 
SW  S16. 

N.  T.— Peo.  V.  Hallen,  48  App.  Dtv. 
19,  62  NTS  673  [aff  164  N.  T.  566 
mem,  58  NE  1090  memi;  Peo.  v. 
Mclntyre.   99  Misc.  17,  163  NTS  628. 

Pa. — Com.  V.  Dudley,  46  Pa.  Super. 
137. 

Tenn. — Oivens  v.  State,  103  Tenn. 
648.  66  SW  1107. 

Tex. — ^Whorton  v.  State,  69  Tex. 
Or.  1,  152  SW  1082. 

Wis. — Bannen  v.  State,  116  Wis. 
317,  91  NW  107,  966. 
<  11.  Davis  V.  State,  111  Ga.  829, 
36  BE  655;  Lucas  v.  State,  173  Ind. 
302,  90  NEl  305:  State  v.  Waters,  144 
Mo.  341,  46  SW  173:  Moore  v.  State, 
(Tex.  Cr.)  194  SW  1112;  Kline  v. 
fitate,  78  Tex.  Cr.  609,  184  SW  819; 
McDonald  v.  State,  77  Tex.  Cr.  612. 
179  SW  880;  Francis  v.  State,  76 
Tex.  Cr.  162,  170  SW  779;   McCue   v. 


State,  76  Tex.  Cr.  137,  170  SW  280, 
Jones  V.  State.  72  Tex.  Cr.  496,  162 
SW  1142;  Blckman  v.  State,  71  Tex. 
Cr.-  483,  160  SW  382;  Anderson  v. 
State,  71  Tex.  Cr.  27,  159  SW  847; 
Davis  v.  State.  68  Tex.  Cr.  269,  161 
8W  313;  Whorton  v.  State,  68  Tex. 
Cr.  187.  161  SW  300;  Patton  v.  State, 
62  Tex.  Cr.  28.  136  SW  42;  Boyd  v. 
State,  57  Tex.  Cr.  250,  122  SW  393; 
Hinea  v.  State.  67  Tex.  Cr.  216,  123 
8W  411;  Churchill  v.  State,  56  Tex. 
Cr.  211,  120  SW  195;  Coleman  v. 
State,  53  Tex.  Cr.  678.  Ill  8W  1011; 
HarKTOve  v.  State.  63  Tex.  Cr.  841, 
110  SW  913;  Henderson  v.  State,  68 
Tex.  Cr.  633,  111  SW  738;  Holmes  v. 
State,  (Tex.  Cr.)  105  SW  608:  Suggs 
V.  State,  (Tex.  Cr.)  101  SW  999; 
Irvin  v.  State,  51  Tex.  Cr.  52,  100 
SW  779;  Wllkerson  v.  State,  (Tex. 
Or.)  57  SW  956;  King  v.  State,  42 
Tex.  Cr.  108,  57  SW  840,  96  AmSR 
792;  Turner  v.  State,  (Tex.  Cr.)  55 
SW  53;  Carlco  v.  State,  (Tex.  Cr.) 
49  SW  371;  Elliott  v.  State,  89  Tex. 
Cr.  242,  45  SW  711;  Oay  v.  State, 
(Tex.  Cr.)  46  SW  573;  Lett*  v.  State, 
(Tex.   Cr.)    21    SW  371. 

[a]  Tiam  U)  in  a  prosecution  for 
aggravated  assault  by  defendant  on 
a  female,  the  admission. of  evidence 
showing  that  defendant  was  a  mar- 
ried man  at  the  time  of  the  commis- 
sion of  the  alleged  offense  Is  not  re- 
versible error,  where  he  received  the 
lowest  punishment  for  an  aggravat- 
ed assault.    Stripling  v.  State,  47  Tex. 


Cr.  117,  80  SW  376.  (2)  On  an  ap- 
plication for  suspended  sentence  In  a 
burglary  trial,  where  evidence  of 
guilt  was  clear  and  accused  offered 
no  testimony  as  to  good  reputation, 
or  as  to  not  having  been  convicted 
of  felony,  and  the  Jury  assessed  the 
lowest  punishment,  the  admission  of 
hearsay  testimony  was  harmless  er- 
ror. Holland  V.  State,  (Tex.  Cr.)' 
187  SW  944.  (3)  The  improper  ad- 
mission of  proof  of  a  former  convic- 
tion under  a  statute  Imposing  the 
maximum  penalty  on  the  second  con- 
viction, is  harmless,  where  the  jury 
assessed  the  minimum  punishment. 
Morrison  v.  Com.,  66  SW  616,  21  KyL 
1814;  SUte  v.  Waters,  144  Ho.  841, 
46   SW  173. 

as.  Wesoky  v.  U.  S.,  176  Fed.  133, 
99  CCA  121;  (loll  v.  U.  S.,  161  Fed. 
412,    80   CCA   642. 

as.  Peo.  V.  Brown,  6  Park.  Or. 
(N.  T.)  666. 

84.  Campbell  v.  State,  (Tex.  Cr.) 
40  SW  282. 

SB>  Roquemore  v.  State,  69  Tex. 
Cr.  668,  129  SW  1120;  Haney  v.  State, 
67  Tex.  Cr.   168,  122   SW'  14. 

86.  la  atvU  oases  see  Appeal  and 
Error  )  2965. 

87.  Ala. — Dennis  v.  State,  118  Ala. 
72.  23  B  1002;  Floyd  v.  State,  82 
Ala.  16,  2  S  683;  Edwards  v.  State, 
49  Ala.  334  ;^  Johnson  v.  State,  29  Ala. 
62,  66  AmD  383;  Lawson  v.  State, 
20  Ala.  66,  66  AmD  182;  Harbin  v. 
State,  (A.)  72  S  594;  Harmon  v.  State, 
8  Ala.  A.  311,  62  S  438;  Stokes  v. 
State,  6  Ala.  A.  159,  69  S  310. 

Cal. — Peo.  V.  Grimes,  182  Cal.  30, 
64  P  101;  Peo.  \^  Squires,  99  Cal. 
327,  33  P  1092;  Peo.  v.  Bennett,  66 
Cal.  267,  3  P  868;  Peo.  v.  Bianchino, 
5  Cal.  A.   633.   91   F  112. 

Fla. — Anthony  v.  State,  44  FUu  1. 
32  S  818 

Qa.— Harris  v.  State,  17  Ga.  A.  721, 
88   SE  121. 

111.— Gilbert  v.  Peo..  121  111.  A.  421. 

Iowa. — State  v.  Pelrce.  169  NW 
1050. 

Ky. — Brennon  v.  Com.;  169  Ky.  816. 
186    SW    489. 

Mo.— State  V.  Ivy.  192  SW  717; 
State  V.  Pace,  269  Mo.  681,  192  SW 
428;  SUte  v.  Baldwin,  214  Mo.  290, 
113  SW  1123:  State  v.  Knowles.  186 
Mo.   141,   88   SW  1083. 

Nebr. — Larson  v.  State,  92  Nebr. 
24,  137  NW  894:  Becker  v.  State,  91 
Nebr.  352,  iSO  NW  17. 

N.  T.— Peo.  v.  Strollo.  191  N.  T. 
42,  83  NB  573;  Peo.  v.  Van  Tassel, 
26  App.  Dtv.  445.  50  NTS  53  [aft 
166    N.    T.    661,    61    NE    274]. 

N.  C. — State  V.  Guthrie,  146  N.  C. 
492.    69  SB  662. 

Or. — State  v.  Smith.  47  Or.  486.  88 
P  866. 


liminary  proof  to  render  it  competent  is  not  ground 
for  reversal  where  the  complaining  party  is  not 
prejudiced  thereby."  Tie  rule  has  been  applied 
under  the  following  circumstances:  -Where  the  evi- 
dence was  immaterial;*"  where  the  substance  of  the 
writing  improperly  admitted  was  testified  to  by  de- 
fendant himself,*'  or  where  he  admitted  the  cor- 
rectness of  the  writing,*"  or  that  he  wrote  it  him- 
self;*^ or  where  the  facts  were  otherwise  established 
by  other  evidence  which  was  competent.**  And  al- 
though a  witness'  statement*  that  a  letter  was  stolen 
is  not  a  sufficient  foundation  for  oral  proof  of  its 
contents,  yet  if  the  witness  did  not  state  the  contents 
defendant  is  not  prejudiced  thereby.**  On  the 
other  hand,  admission  of  evidence  incompetent  for 
want  of  preliminary  proof  which  results  in  prejudice 
to  defendant  is  a  ground  for  reversal.!* 

[$  3673]  lib.  Evidence  Bendeiing  Incompetefat 
Evidence  Admissible.*'  .  Error  in  admitting  testi- 
mony because  no  proper  foundation  has  been  laid 
therefor  is  cured  by  the  subsequent  introduction  of 
the  proper  predicate  rendering  it  competent.**    On 


Tex. — Tores  v.  State,  74  Tex.  Cr. 
37,    166    SW    623. 

Utah. — State  v.  Brown,  16  Utah  46. 
102  P  641,  24  LRANS  646. 

88.  Becker  v.  State.  91  Nebr.  182. 

136  NW  17. 

89.  Larson  v.  State.  92  Nebr.   24. 

137  NW  894. 

30.  Chilson  T.  Peo.,  224  111.  616,  78 
NE  934;  Brennon  v.  Com.,  169  Ky. 
815,    186   SW   489. 

31.  State  V.  Smith.  47  Or.  488,  8S 
P  865. 

38.  Peo.  V.  Strollo,  191  N.  T.  43, 
83  NE  673. 

33.  State  v.  Pelrce,  (Iowa)  169 
NW  1050. 

34.  Bonner  v.  State.  66  Ala.  242; 
Sberard  v.  State.  (Ala.  A.)  78  S  721; 
Sample  v.  State,  1  Ala.  A.  89,  56  S 
30  (holding  that  reception  of  a  con- 
fession before  preliminary  evidence 
that  it  was  voluntarily  made  la 
prejudicial- error);  State  v.  Denny,  17 
N.  D.  519,  117  NW  869;  Kohn  v.  State, 
32  Oh.  Clr.  Ct.  711  (holding  that  ad- 
mission, in  a  crimihal  trial.  In  a  vital 
issue,  of  the  statement  of  a  conclu- 
sion by  a  witness  without  stating; 
facts  on  which  such  conclusion  is  es- 
tablished is  prejudicial);  State  v. 
Marselle,  43  Wash.  273,  86  P  686 
(holding  that  the  erroneous  admis- 
sion of  a  confession  without  proof  of 
the  corpus  delicti  is  prejudicial  er- 
ror). 

85.  Xa  olvU  oaSM  see  Appeal  and 
Error   t    2964. 

86.  Ala. — Harmon  v.  State,  166 
Ala.  28,  62  S  248;  Hanners  v.  State. 
147  Ala.  27,  41  S  973;  Ray  v.  State. 
126  Ala.  9,  28  S  614;  Dennis  v.  SUte. 
118  Ala.  72,  23  S  1002;  Bridgeforth 
V.  State,  (A.)  74  S  402  [certiorari  den 
74  S  1006];  Harbin  v.  SUte,  (A.) 
72  S  694;  BuSord  v.  SUte.  14  Ala. 
A.  69,  71  S  614;  Stokes  v.  SUte,  (A.) 
69  S  803:  Hannegan  v.  SUte,  6  Ala. 
A.    142,    59    S    876. 

Cal. — ^Peo.  T.  Scott,  22  C^al.  A.  64, 
133  P  496;  Peo.  v.  Bianchino,  6  Cal. 
A.  633,  91  P  lis. 

Fla. — ^Anthony  v.  State,  44  Fla.  1. 
12    8    818 

Ga.— Harris  v.  SUte,  17  Oa.  A.  723, 
88    SE   121. 

III.— Gilbert  v.  Peo.,  121  111.  A. 
421. 

Ind.— Eaton  v.  SUte,  118  NB  129. 

lowcL — BUto  T.  Douglass,  7  Iowa 
411. 

Mass.— Com.  y.  Hall,  164  Mass.  162. 
41  NB  133. 

Mont. — State  v.  Pepo,  23  Mont.  473. 
69    P   721. 

N.  T. — Mayer  ▼.  Peo.,  80  N.  T.  864 ; 
Peo.  V.  Putnam,  90  App.  Dlv.  126,   86 

-  16     N.    r.    Cr.     103     [aff 


NTS  1056 
179  N.  T, 
mem]. 


518    mem,    71    NB    1138 


For  later  oaaes,  developments  and  chanyee  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  other  hand,  where  the  state  in  a  criminal  trial 
offered  certain  testimony,  and  on  objection  promised 
to  connect  it  with  defendant  bat  failed  to  do  so, 
where  there  was  no  evidence  connecting  it  with  de- 
fendant its  admission  was  prejudicial  and  reversible 
error." 

[i  3674]  (g)  Error  in  the  Admiasion  of  Opin- 
iOD  Evidence.''"  Error  in  the  admission  of  opinion 
evidence  will  not  operate  to  reverse  when  not  preju- 
dicial to  defendant.'*  This  rule  has  been  applied: 
Where  it  does  not  tend  to  determine  some  issne  in 
the  case  adversely  to  defendant;*"  where  the  facts 
on  which  the  opinion  is  based  are  also  in  evidence,*' 
especially  where  they  show  conclusively  that  the 
witness'  opinion  is  correct,**  that  the  conclusions 


drawn  by  the  witness  are  the  only  reasonable  ones,** 
or  that  the  jury  must  have  reached  the  same  eon- 
elusion  as  the  witness  did,**  where  the  opinion  !»- 
lates  to  a  fact  which  is  sufficiently  established  by 
other  evidence,**  or  which  is  not  disputed,**  or  where 
it  corroborates  the  contention  of  defendant;**  where 
the  answer,  although  relating  to  a  matter  of  law. 
is  correct,*'  where  the  answer  relates  to  a  f  aet  of 
science  or  nature  which  is  a  matter  of  eommon 
knowledge,**  and  could  have  been  given  by  any  one 
from  common  experience ;*<>  where  the  witness'  eon- 
elusion  is  a  mere  matter  of  computation;*'  where 
the  evidence  could  not  have  affected  the  verdict;** 
or  where  the  evidence  is  excluded  before  submission 


N.  C— State  v.  Outhrle,  146  N.  C 
4»2.  59  8E  <6S. 

Pa. — Lelrd  v.  Campbell,  100  Fa. 
159;  Com.  v.  Orauman,  52  Pa.  Super. 
204;  Com.  y.  Klein,  42  Pa.  Super. 
S(. 

W.  Va. — State  v.  Cain,  20  W.  Va. 
«79. 

[a]  mmrtiatloaa.  Error  In:  (1) 
Admitting  the  declarationa  of  an  al- 
leged conspirator  without  prior  proof 
of  a  .conspiracy.  Harmon  v.  State, 
ISS  Ala.  28,  62  S  348;  Peo.  v.  Put- 
nam, 90  App.  Div.  125,  85  NTS  1056; 
State  V.  Cain,  20  W.  Va.  679.  (2) 
Receiving  a  paper  In  evidence  with- 
out proof  of  its  genuineness.  Peo. 
T.  Goodwin.  132  Gal.  368,  64  P  661; 
State  V.  Douglass,  7  Iowa  413.  (3) 
Permitting  a  witness  to  give  an  opin- 
ion that  a  writing  is  forged  without 
qualifying  him  as  an  expert.  Com, 
V.  Hall,  164  Mass.  152,  41  NE  133. 
(4)  Receiving  evidence  of  a  conver- 
eatlon  between  a  witness  and  a  third 
person  without  showing  that  defend- 
ant was  present.  State  v.  Pepo,  23 
Mont.  473,  69  P  721.  (6)  That  the 
court  admitted  testimony  as  to  the 
training  of  dogs  on  condition  that  it 
would  be  excluded  If  proof  of  the 
breed  and  skill  of  the  dogs  was  not 
mipplled  will  not  require  a  reversal 
wliere  it  appeared  that  such  proof 
was  supplied.  Harris  v.  State,  -17 
Ga.  A.  723,  88  SE  121.  (6)  Where,  on 
the  trial  of  an  indictment  for  aelling 
oleomargarine  colored  to  look  like 
yellow  butter,  a  sample  of  white 
oleomargarine  and  a  sample  of 
creamery  butter  are  admitted  for  the 
purpose  of  comparison,  but  without 
any  evidence  as  to  the  genuineness 
of  the  samples,  the  judgment  against 
defendant  will  not  be  reversed  for 
that  reason,  if  it  appears  that  an 
expert  witness  subsequently  testlfled 
that  the  samples  were  what  they 
were  alleged  to  be.  Com.  v.  Mellet, 
27  Pa.  Super.  41^ 

[b]  Ooafeaaloas. — (I)  Although  a 
confession  Is  Inadmissible  until  suf- 
ficient proof  of  the  corpus  delicti  Is 
first  made,  yet  if  the  confession  be 
admitted  without  such  proof,  the  er- 
ror Is  cured  where  afterward  evi- 
dence is  Introduced  which,  independ- 
ent of  the  confession,  would  have 
jnsttfled  the  admission  thereof.  Peo. 
T.  Bianchino.  6  Cal.  A.  633,  91  P  112; 
Anthony  v.  State,  44  Fla.  1,  32  S 
218;  State  ▼.  Guthrie,  145  N.  C.  492, 
59  SB  662.  (2)  The  admission  of 
a  confession  without  showing  its  vol- 
untary character  is  harmless,  where, 
during  the  further  progress  of  the 
examination  of  the  witness,  the  vol  ■ 
nntary  character  of  the  confession  Is 
made  to  appear.  Peo.  v,  Clark,  28 
Cal.  A.  785,  158  P  980. 

[c]  Mtetlwing  la  •vldMUt*  eoaoln- 
lloM  of  a  wltiMM  will  not  authorise 
a  reversal,  where  it  appears  that  the 
facts  on  which  the  conclusions  were 
based  were  subsequently  put  in  evi- 
dence. Gilbert  v.  Peo.,  121  ni.  A. 
422. 

n.  state  v.  Rogers,  10  Ida.  259, 
U2  P  912. 

98.  In  elvU  etmtm  see  Appeal  and 
Error  i  2980. 

».   V.   8.— MenefM   v.   U.   a,   23< 


Fed.  826,  150  CCA  88;  Moses  t.  V. 
a.,  221  Fed.  868,  137  CCA  433  [certio- 
rari den  238  V.  S.  629,  36  SCt  792,  59 
L.  ed.  1497];  Bacon  v.  U.  8.,  97  Fed. 
35,  88  CCA  37. 

Ala. — Monts  v.  State,  186  Ala.  1, 
64  B  953;  Smith  v.  State.  182  Ala. 
38,  62  S  184;  Olden  v.  State,  176 
Ala.  6,  58  S  307:  Evans  v.  State,  120 
Ala.  269,  25  S  175;  Thomas  v.  State, 
11  Ala.  A.  85,  t5  S  868. 

Cal. — Peo.  v.  Hatch.  16S  Cal.  368, 
125  P  907;  Peo.  v.  Morlne,  138  Cal. 
626,  72  P  166;  Peo.  v.  Camp,  26  Cal. 
A.  385,  147  P  96. 

Colo. — Bulger  v.  Peo.,  60  Colo.  165, 
151   P  937. 

Fla. — Kersey  v.   State,   74   8   988. 

Qa. — Ray  v.  State,  142  Qa.  665,  83 
SE  618;  Strickland  v.  State,  137  Ga. 
116,  72  SE  922;  Robinson  v.  State,  130 
Ga.  SCI,  60  SE  1005;  Stapleton  v. 
SUte,  19  Ga.  A.  36,  90  SE  1029;  Galea 
v.  State,  14  Ga.  A.  450,  81  SE 
864 

lil.— Peo.  V.  Curtwright,  268  HL 
430,  107  NE  561. 

Ind.— Bader  v.  State.  176  Ind.  268, 
94   NE  1009. 

Iowa. — State  v.  Robinson,  126  Iowa 
69,    101    NW    634. 

Kan. — State  v.  Wimer,  97  Kan.  86S, 
165  P  7. 

Ky. — Franks  v.  Com.,  168  Ky.  96, 
178  SW  327;  Rogers  v.  Com.,  161 
Ky.  754,  171  SW  464. 

Md.— Damm  v.  State,  128  Md.  666, 
97    A   645. 

Mass. — Com.  v.  Johnson,  188  Mass. 
382,   74  NE  989. 

Mo. — State  V.  Fletcher,  190  SW 
317. 

■  Nebr. — ^Turley    v.    State,    74    Nebr. 
471.  104  NW  984. 

N.  T.— Peo.  V.  Toungs,  151  N.  T. 
210,  46  NE  460. 

Okl. — Tarbrough  v.  State,  (Cr.)  162 
P  678;  Byers  v.  Terr.,  1  Okl.  Cr.  677, 
100   P   261,    108   P    532. 

Or. — State  v.  Morris,  83  Or.  429, 
163  P  667;  State  v.  Branton,  49  Or. 
86.  87  P  535. 

Tex. — ^Williams  v.  ,  State,  67  Tex. 
Cr.  287,  148  SW  763;  Barber  v.  State, 
64  Tex.  Cr.  96,  142  SW  577;  Decker 
v.  State.  58  Tex.  Cr.  169,  124  SW 
912:  Williams  v.  SUte,  56  Tex.  Cr. 
496,  120  SW  882;  Tubb  v.  State,  66 
Tex.  Cr.  606,  117  SW  868;  Holloway 
V.  State,  64  Tex.  Cr.  466,  113  SW 
928;  Cornelius  v.  State,  64  Tex.  Cr. 
173,  112  SW  1060. 

Wyo. — Jenkins  v.  State,  22  Wyo. 
34,  134  P  260.  135  P  749;  Paseo  v. 
State,   19  Wyo.   344,  117  P  862. 

40.  Byers  v.  Terr.,  1  Okl.  Cr.  677, 
100  P   261.  108  P  532. 

41.  Evans  V.  State,  120  Ala.  269, 
25  S  175;  Paseo  v.  State,  19  Wyo.  344, 
117   P   862. 

4S.  Barber  v.  State,  64  Tex.  Cr. 
96.   142    SW  577. 

[a]  Tlma  the  crowbar  with  which 
defendant,  a  boy  fifteen  years  old, 
struck  deceased,  being  shown  to 
have  been  flfty  Inches  long  and  .to 
bave  weighed  eleven  pounds,  admis- 
sion of  opinion  of  a  nonexpert  that 
It  was  a  deadly  weapon  in  the  hands 
of  defendant,  even  If  error,  was 
harmless.  Ashley  v.  State,  58  Tex. 
Cr.    420,    126    SW    689. 


45.  Peo.  V.  Hatch,  163  Cal.  368, 
126  P  907;  State  v.  Wimer,  97  Kan. 
353.    155  -JP   7. 

44.  '  Ala.— Olden  v.  State,  176  Ala. 
6,  58  S  307;  Stevens  v.  State,  138  AJa. 
71,  36  S  122;  Miller  v.  SUte,  107  Ala. 
40,    19   S    37. 

Cal. — Peo.  V.  Camp,  26  Cal.  A.  186, 
147    P    95. 

Ga. — Stapleton  v.  SUte,  19  G*.  A. 
36,    90    SE   1029. 

Or. — State  v.  Morris,  83  Or.  4S>. 
163   P  567. 

Wyo. — Jenkins  v.  SUte,  23  Wya 
34,   134   P  260.   135  P  749. 

46.  Ala. — Monts  v.  SUte,  186  AU. 
1,  64  S  953. 

Ga.— Williams  v.  State,  145  Ga.  177, 
88  SE  958;  Gales  v.  SUte,  14  Ga.  A. 
450.   81    SE  364. 

Ky. — Franks  v.  Com.,  168  Ky.  96,. 
173    SW   327. 

Mo,— State  v.  Fletcher,  190  SW  817. 

Te*.— Neyland  v.  State-  (Cr.)  18T 
SW  196;  Fay  v.  SUte,  62  Tex.  Cr. 
185,  107  SW  66. 

[a]  ninrtratloBa^d)  Where  ac- 
cused admitted  that  he  shot  deceased 
from  behind  a  rail  fence  while  do- 
ceased  was  traveling  down  the  roaft 
the  erroneous  admission  of  opinion 
evidence  as  to  the  range  of  shotgun 
tire  was  harmless.  Monts  v.  SUte, 
186  Ala.  1,  64  S  953.  (2)  Where  a 
knife  with  a  broken  blade,  and  piece 
broken  off,  were  In  evidence,  admis- 
sion of  witness'  estimate  as  to  the 
length  of  the  missing  part  was  harm- 
less. Williams  V.  State,  146  Ga.  177, 
88  BE  958.  (3)  Error  in  permitting 
a  witness  to  state  his  opinion  as  to 
a  fact  Is  cured,  where  defendant's 
own  testimony  shows  that  the  wit- 
ness' opinion  as  to  the  fact  was  cor- 
rect. Overstreet  v.  State,  67  Tex.  Cr. 
238,   150  SW   899. 

46.  Smith  v.  SUte,  182  Ala.  88.  62 
S  184;  Com.  v.  Johnson,  188  Masa. 
382,  74  NE  939. 

47.  Tarbrough  v.  SUte,  (Okl.  Cr.) 
162  P  678. 

48.  Bacon  v.  U.  S.,  97  Fed.  86,  38 
CCA  37  (holding  that  the  admission 
of  expert  testimony  as  to  the  mean- 
ing of  cerUIn  entries  in  a  report 
made  by  a  national  bank  to  the  comp- 
troller is  not  prejudicial  error,  con- 
ceding the  construction  of  the  report 
to  be  properly  a  matter  of  law  for 
the  court,  where  It  appears  that  the 
witnesses  correctly  interpreted  such 
entries);  Turley  v.  SUte,  74  Nebr. 
471,    104    NW    984. 

48.  Peo.  V.  Curtwright,  268  III. 
480,  107  NE  551;  Turley  v.  SUte,  74 
Nebr.    471,   104   NW  934. 

sa  Thomas  v.  SUte,  11  Ala.  A. 
86,  65  S  863  (permitting  state's  wit- 
ness to  testify  as  to  dlfTerence  in 
slse  between  a  thirty-two  and  thirty- 
eight  caliber  pistol). 

61.  Bader  v.  State.  176  Ind.  268,  94 
NE  1009    (holding  that  any  error  in 

Sermitting  the  expert  to  sUte  the 
llterence  between  the  weights  of 
the  bridge  as  called  for  and  as  ac- 
tually constructed  was  harmless,  as 
the  Jury  could  have  verllled  his  con- 
clusion by  themselves  making  the 
subtractions). 

sa.  Strickland  v.  SUte,  187  Ga. 
115,  73  SB  922. 
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of  the  case  to  the  jury."  On  the  other  hand,  the 
eoqviction  must  be  reversed,  where  the  Uhproper  ad- 
mission of  opinion  evidence  was  prejudicial  to  de- 
fendant." 

[i  3675]  (h)  Eiror  in  Admitting  Hearsay  Evi- 
deace."'  Admission  of  hearsay  evidence  does  not 
constitute  a  ground  for  reversal  in  the  absence  of 
prejudice  or  injury  to  defendant,'"  as  where  it  had 
no  relation  to  defendant;"^  where  the  matter  as  to 
which  the  hearsay  evidence  was  admitted  was  imma- 
terial,°'  was  established  by  other  evidence  which 
was  competent,''*  or  was  admitted  by  defendant;*** 
where  the  evidence  was  withdrawn  and  the  jury 
.w;ere  directed  to  disregard  it,"^  although  there  is 
some  authority  to  the  contrary  on  this  last  piropo- 
sition;'^  or  where  defendant  was  convicted  of  a 
lesser  grade  of  crime  than  was  warranted  by  the 
evidence.*'  On  the  other  hand,  admission  of  such 
evidence  when  prejudicial  will  be  ground  for  re- 
versal,"* as  where  the  hearsay  evidence  reasonably 
centribnted  to  the  conviction;**  where  there  was 

B8.  Menefee  v.  U.  8.,  236  Fed.  826. 
1S6  CCA  88;  Rogers  v.  Com.,  161  Ky. 
764.   171   8W  464. 

54.  King  V.  State,  8  Ala.  A.  239, 
62  8  374  (holding  that  where  an  la- 
sue  In  a  prosecution  for  forging  a 
check  was  whether  the  alleged  draw- 
er signed  it,  and  the  evidence  of  ac- 
cused and  the  drawer  conflicted 
thereon,  it  was  prejudicial  error  to 
permit  the  state  to  support  the  draw- 
er's evidence  by  expert  testimony 
t)iut  the  check  was  forged,  based  on 
a  comparison  of  the  writing  tt  the 
forged  check  with  a  genuine  check 
not  properly  admissible);  Peo.  v. 
Millard.  53  Mich.  63,  18  NW  562 
(holding  that,  on  a  trial  for  murder, 
where  the  only  proof  of  the  commis- 
sion of  the  crime  is  based  on  the  in- 
ference that  defendant  substituted 
poison  for  other  medicine,  and  the 
conclusive  character  of  the  symp- 
toms as  testlfled  tcr  by  medical  ex- 
perts, any  error  in  the  reception  of 
expert  opinions  In  evidence  is  fatal 
to  the  validity  of  the  Judgment); 
State  v.  Davidson,  9  S.  D.  564,  70  NW 
879  (holding  that  the  admission  in 
evidence  In  a  murder  trial  of  a  state- 
ment by  one  who  made  a  careful  In- 
vestigation of  the  facts  connected 
wltb  the  murder  that  he  was  con- 
vinced that  defendant  was  guilty  la 
reversible  error). 

55.  In  civil  OMMS  see  Appeal  and 
Error  §  2881. 

SS.  Cal. — Peo.  v.  Helm,  152  Cal. 
683,  93  F  99;  Peo.  v.  Dunlop,  27  Cal. 
A.  460.  150  P  389. 

Fla. — Flowers  v.  State,  59  Pla.  16, 
52   8   11. 

Qa.— ^Hamilton  v.  State,  143  Ga. 
265,  84  SE  583;  Maddox  v.  Dublin.  18 
Oa.  A.  614,  89  SE  1090;  Webb  v.  State, 
13  Ga.  A.  733,  80  SE  14;  Garnett  v. 
State,  10  Oa.  A.  109,  72  SE  951. 

Iowa. — State  v.  Etassan,  149  Iowa 
518.  128  NW  960. 

Kaa. — State  v.  Sparks,  79  Kan. 
648,  99  P  1130. 

Ky.— Bennett  v.  Com.,  176  Ky.  540, 
194   SW   797. 

La.— State  v.  Oebbla.  121  La.  1083, 
47   S   32 

Mich— Peo.  V.  Frltch,  170  Mich. 
258.  136  NW  493. 

Miss. — Thomas  v.  Yazoo  City,  95 
Miss.   395,   48   S   821,   1041. 

Mo.^State  V.  Burgess,  193  SW  821. 

Mont. — State  v.  Brodock,  53  Mont. 
463.   164   P  658. 

Nev. — State  v.  Williams,  31  Nev. 
360,  102  P  974. 

N.  C— State  V.  Lane,  166  N.  C.  333, 
81  SE  620. 

Okl. — Jones  v.  State,  10  Okl.  Cr. 
216,  136  P  182,  187  P  121;  Starr  v. 
State,  7  Okl.  Cr.  574.  124  P  1109. 

S.  C. — State  V.  Hunter,  89  S.  C. 
136.    71    SE   823. 


little  evidence  besides  hearsay  on  which  to  found  the 
conviction  ;**  where  the  evidence  on  a  material  point 
as  to  which  the  hearsay  evidence  was  admitted-was 
sharply  conflicting^,*'  where  the  evidence  was  of  a 
character  such  as  would  tend  to  arouse  prejudice 
against  defendant;**  or  where  it  contradicted  evi- 
dence by  defendant  as  to  some  circumstances  of  the 
case  which  the  jury  were  at  liberty  to  consider  in 
mitigation  of  his  punishment.*" 

[%  3676]  (i)  Error  in  Admission  of  Evidence 
in  Trial  by  Coart.'*  Error  in  the  admission  of  evi- 
dence in  a  trial  by  the  court  without  a  jury  will  not 
be  ground  for  reversal.  Where  defendant  wag  not 
prejudiced  thereby,'^  as  where  there  is  sufScient 
competent  evidence  to  sustain  a  conviction ;'°  where 
the  declarations  of  law  indicate  that  such  evidence 
did  not  affect  the  result;'*  where  the  court  states 
in  a  bill  of  exceptions  that  certain  evidence  erro- 
neously admitted  was  not  regarded;"  or  where  de- 
fendant's guilt  was  established  and  the  lowest  pos- 


Tex. — cntandler  ▼.  Slate,  60  Tex.  Cr. 
329.  131  SW  598;  Elsworth  v.  State, 
52   Tex.   Cr.    1,   104   SW   903. 

57.  Hutchinson  v.  State,  6  Oa.  A. 
598,   63   SE  597. 

58.  State  v.  Williams,  31  Nev.  360, 
102  P  974;  Starr  v.  State,  7  Okl.  Cr. 
574.  124  P  1109  (holding  that  admis- 
sion of  hearsay  evidence  as  to  pos- 
session of  property  alleged  to  have 
been  stolen  is  harmless  error,  where 
the  defense  is  that  such  property 
was  honestly  in  possession  of  defend- 
ant as  the  result  of  a  legal  pur- 
chase) ;  Windham  v.  State,  59  Tex. 
Cr.  366,  128  SW  1130. 

59.  Cal. — Peo.  v.  Dunlop,  27  Cal. 
A.  460,  150  P  389;  Peo.  v.  Mack,  14 
Cal.  A.  12,  110  P  967;  Peo.  v.  Leavens, 
12  C^al.  A.  178,  106  P  1103. 

Fla. — Flowers  v.  State,  59  Fla.  16, 
52  S  11. 

Ga. — ^Hamilton  v.  State,  143  Oa. 
265,  84  SE  683;  Venable  v.  Atlanta,  7 
Oa.  A.  190,  66  SE  489. 

Iowa. — State  v.  Hassan,  149  Iowa 
518,  128  NW  960. 

Okl. — Jones  v.  State,  10  Okl.  Cr. 
216,  136  P  182,  137  F  121  (same  facts 
shown  by  direct  testimony). 

S.  C. — State  V.  Hunter,  89  S.  C.  136, 
71  SE  823  (holding  that,  where  wit- 
nesses testlfled  that  they  obtained 
whisky  at  accused's  house,  the  error 
in  permitting  a  witness  to  give  hear- 
say testimony  to  the  same  eSect  was 
harmless). 

Tex. — ^Vallgnra  v.  State,  69  Tex.  Cr. 
320,  153  SW  856  (where  defendant 
and  other  witnesses  testlfled  sub- 
stantially to   the   same  effect). 

[a]  'WliOM  the  facta  as  to  wUdi 
hMWMiy  •vU.eno*  was  aOmlttaa.  ar* 
eatabluhad  by  oacoiiitravartsd-  wvi- 
d«iio«,  defendant  Is  not  prejudiced 
and  Is  not  entitled  to  a  reversal. 
Knight  V.  State,  64  Tex.  Cr.  541,  144 
SW  967;  Wright  v.  State.  63  Tex. 
Cr.   664,   141    SW  228. 

60.  Ky. — Bennett  v.  Com.,  175  Ky. 
540,  194  SW  797:  Cornett  v.  Com.,  156 
Ky.    795.   162    SW  112. 

Mich.— Peo.  v.  Fritch,  170  Mich. 
256.  136  NW  493:  Peo.  v.  Adams,  162 
Mich.  371,   127  NW  354. 

Mo. — State  V.  Burgess,  193  SW  821. 

Mont. — State  v.  Brodock,  53  Mont. 
463,    164    F   658. 

Tex. — Elsworth  v.  State,  62  Tex. 
Cr.  1,  ,104  SW  90S. 

61.  Hlxon  v.  State.  130  Ga.  479, 
6t  SE  14;  State  v.  Sparks,  79  Kan. 
548.  99  P  1130;  State  v.  Gebbla,  121 
La.  1083,  47  S  32;  State  v.  Lane,  186 
N.  C.  333,  81  SE  620. 

63.  Davis  V.  State.  85  Miss.  416, 
37  S  1018:  State  v.  Conway,  241  Mo. 
271,  146  SW  441;  State  v.  Rees,  40 
Mont.  571,  107  P  893. 

63.  Davis  V.  State,  111  Ga.  829,  3? 
SE  655. 


64.  Ark. — Stone  T.  SUte,  66  Ark. 
345,   19   SW   968. 

Cal.— Peo.  V.  Driggs,  12  Cal.  A  246, 
108  P  62,  64;  Peo.. v.  Sohmitx,  7  Cal. 
A.  330,  94  F  407,  419,  15  LRANS  717. 

Fla.— Watkins  v.  State,  19  Fla.  J55, 
68    S   176. 

Iowa. — State  v.  Leblan,  168  Iowa 
183,   138   NW  476. 

Miss. — Talklngton  v.  State,  87 
Miss.  510.  40  S  163. 

Mo. — State  v.  Levy,  168  Mo.  521,  68 
SW  562. 

N.  J.— State  V.  Mor,  85  N.  J.  L. 
558,  89  A  766;  State  v.  Niesbbalskl,  82 
N.  J.  L.  177,   83  A  179. 

N.  T.— Peo.  V.  Wolf,  183  N.  T. 
464,   76   NB  592.     - 

Okl. — Brokhaus  v.  State,  11  Okl.  Cr. 
626,    150    F    610. 

Or. — State  v.  Houghton,  43  Or.  125, 
71  P  982 

Tex.— Woods  V.  State,  (Cr.)  195 
SW  858. 

Wis. — O'Toole  V.  State,  105  Wis. 
18,  80  NW  915. 

[a3  The  admlaalon  of  Iiaanay  •■^^ 
a«u>*  oa  a  matarlal  taan*  ordinarily 
is  prejudicial  error.  Peo.  v.  Schwartx, 
177  App.  DIv.  4,  163  NTS  821;  O'Neal 
v.  State,  51  Tex.  Cr.  100,  100  SW 
919. 

eis.  Brokhaus  v.  Slate,  11  Okl.  Cr. 
626,  160  P  510:  McRae  v.  State,  8 
Okl.  Cr.   483.   129  F  71. 

ee.  state  v.  Lehlan,  168  Iowa  183. 
139  NW  475  (holding  that  where  the 
only  evidence  that  accused  and  an 
alleged  conspirator  occupied  a  room 
In  a  rooming  house  consisted  in  the 
finding  In  such  roofti  of  a  grip  con- 
taining a  collar  of  the  size  worn  by 
accused  and  a  satchel  previously  seen 
in  the  possession  of  the  alleged  con- 
spirator, the  admission  of  hearsay 
evidence  as  to  such  occupancy  was 
prejudicial  error) ;  Woods  v.  State, 
(Tex.  Cr.)  196  SW  858. 

.67.  Hookman  v.  State,  69  Tex.  Cr. 
1#8.  127  SW  826. 

68.  Talklngton  v.  State,  87  Miss. 
610,  40  S  163;  Peo.  v.  Wolf,  188  N.  T. 
464.  76  NE  692. 

69.  Stone  v.  State,  66  Ark.  346, 
19  SW  968 

70.  la  civil  oaaaa  see  Appeal  and 
Error  i  2982. 

71.  Weeks  v.  State,  126  Md.  223, 
94  A  774:  State  v.  Wahl,  137  Mo.  A- 
65.  119  SW  463;  Peo.  v.  Bradley,  58 
Ml.sc.  507.  Ill  NTS  625:  Jones  v. 
State.  52  Tex.  Cr.  619,  107  SW  849: 
Peeples  v.  State.  (Tex.  Cr.)  99  .SW 
1002:  Underwood  v.  State,  tTex.  Cr.) 
85  SW  794. 

79.  Peo.  V.  Bradley,  58  Misc.  607, 
111    NTS   626. 

78.  State  v.  Wahl.  137  Mo.  A. 
651.  119  SW  463. 

74.  Jones  v.  State,  52  Tex.  Cr.  619, 
107   SW  849. 


For  latar  oasea,  davelopiiMBta  and  ohaaffas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sible  pnnishment  was  asdessed.^"  And  it  has  been 
held  that  the  fact  that  the  court  trying  the  case 
without  a  jury  permitted  a  witness  to  testify  as  to 
the  matters  in  issue  before  determining  his  compe- 
tency was  harmless  error.'" 

[i  3677]  (4)  Error  in  Befnaal  to  Strike  Out 
ETideace.^'  Error  in  refusing  to  strike  out  testi- 
mony will  not  constitute  a  ground  for  reversal, 
where  defendant  is  not  prejudiced  thereby,"  as 
where  the  evidence  was  wholly  immaterial  '•  or  too 
uncertain  in  its  character  to  be  prejudicial;*"  where 
the  facts  which  the  evidence  (ends  to  show  are  es- 
tablished by  other  evidence  which  is  competent;'^ 
where  other  testimony  of  the  same  nature  was  ad- 
mitted without  objection,  and  no  motion  to  strike 
was  made;*'  or  where  the  witness  whose  testimony 
the  coart  was  asked  to  strike  out  showed  by  subse- 
quent answers  that  he  had  no  personal  knowledge 
of  the  facts  testified  to.*'  So  error  in  refusing  to 
strike  out  evidence  is  cured  by  subsequently  striking 
it  out  and  directing  the  jury  to  disregard  it;**  or 
where  the  court,  notwithstanding  its  refusal  to 
strike  out  the  evidence,  instructed  the  jury  that  it 
was  not  competent  evidence.*^  On  the  other  hand, 
where,  although  the  court  refused  to  strike  out  evi- 
dence stating  that  it  was  immaterial,  the  prosecut- 

7&.  Underwood  v.  State,  (Tex.  Cr.) 
85  SW  794. 

76.  Weeks  T.  State,  12(  Md.  22S, 
9i  A  774. 

77.  Ik  elTjl  eaaes  see  Appeal  and 
Error  i  2986.    ' 

78.  U.  S.— Drew  V.  U.  S.,  192  Fed. 
854.  113  CCA  178. 

Ala. — Nlckerson  v.  State,  6  Ala.  A. 
27,  60  S  426;  Mangrall  v.  State,  1  Ala. 
A.  189,  E5  S  446. 

Cal. — Peo.  V.  Buckley,  143  Cal.  375, 
77  P  169;  Peo.  V.  Holloway.  28  Cal. 
A.  214,  151  P  975:  Peo.  v.  Klser.  22 
Cal.  A.  10,  133  P  516,  521,  134  P  346. 

Colo. — McQueary  v.  Peo.,  48  Colo. 
214.   110  P  210,  21  AnnCas   660. 

111.— McKevltt  V.  Peo.,  208  111.  460, 
70  NE  693. 

Mich. — Peo.  V.  Andre,  157  Mich. 
362,   122  NW,  98. 

N.  T.— Murphy  v.  Peo.,  63  N.  T. 
590   [all  4   Hun  102,  6  Thomps.  &  C. 

Or.— State  v.  White,  48  Or.  416,  87 
P  137. 

S.  C. — State  V.  Taylor,  56  8.  C.  360, 
34    SE   939. 

Tex. — Pullen  v.  State,  70  Teix.  Cr. 
156.  156  SW  935;  Harris  v.  State,  67 
Tex.  Cr.  251.  148  SW  1074. 

WaBh, — State  v.  Leroy,  61  Wash. 
405,  112  P  635;  State  v.  Ripley,  32 
Wash.  182,  72  P  1036. 

Wla. — Perrln  v.  State.  81  Wis.  135, 
50    NW    516. 

7».  Peo.  V.  Kelly,  146  Cal.  119,  79 
P  846;  Peo.  v.  Klzer,  2i  Cal.  A.  10. 
133  P  516.  521,  134  P  346;  McKee  v. 
Peo.,  36  N.  Y.  113.  3  AbbPrNS  216, 
34  HowPr  230;  State  v.  Leroy,  61 
Wash.  405,  112  P  635. 

ao.  Peo.  V.  Ward.  77  Cal.  113,  19 
P  373. 

81.  Ala. — Man^rall  v.  State,  1  Ala. 
189.  65  S  446. 

Cal. — Peo.  V.  Brown,  130  Cal.  691, 
«2  P  1072:  Peo.  V.  Stephens,  29  Cal. 
A.  616.  1S7  P  570.  672;  Peo.  v.  Tee 
Turn.  24  Cal.  A.  470,  141  P  958;  Peo. 
V.  Ho  Kim  Tou.  24  Cal.  A.  451,  141 
P  950;  Peo.  v.  Hutchings,  8  Cal.  A. 
550.  97  P  326. 

Mich. — Peo.  V.  Andre.  157  Mich.  362, 
122    NW   98. 

Or. — State  v.  White,  48  Or.  416,  87 
P  137. 

.    Tex. — I»ullen  v.   State,  70  Tex.  Cr. 
156.   156   SW   935. 

Wis.— Perrln  v.  State,  81  Wis.  136, 
50  NW  516. 

[a]  ThWh  failure  to  make  a  for- 
mal ruling  striking  out  testimony 
that  witness  knew  deceased  feared 
defendant  was  not  prejudicial,  .where 
there  was  other  evidence  sufficient  to 


ing  attorney  in  the  argument  subsequently  repeated 
the  incompetent  testimony,  the  refusal  to  strike  it 
out  was  prejudicial  error.** 

[$3678]  (5)  Error  in  StriUog  Out  Evidence.*^; 
Error  of  the  court  in  striking  out  evidence  where  not' 
prejudicial  to  defendant  does  not  ponatitute  a  ground 
for  reversal,**  as  where  evidience  to  the  same  effect 
as  that  stricken  out  was  subsequently  admitted,*" 
or  where  the  witness  was  subsequently  allowed  to 
testify  fully  as  to  the  same  matter,  so  as  to  g^ve 
defendant  the  benefit  of  such  evidence.°°  Also 
striking  out  an  answer  is  harmless,  where  it  is  sub- 
sequently given .  without  objection.*^  And  error  in 
stnking  out  evidence  is  cured  by  a  withdrawal  of 
the  motion  and  an  instruction  to  the  jury  that  the 
evidence  stricken  out  remains  in  the  case."  On  the 
other  hand,  it  has  been  held  reversible  error  to 
strike  out  evidence  for  defendant  on  a  material 
point,  although  other  evidence  for  defendant  as  to 
such  point  was  not  stricken*  out.** 

[i  3679]  (6)  Erroneous  Exclusion  of.  Evi- 
dence '* — -(a)  In  Gkoeral. .  The  exclusion  of  evi- 
dence, whether  it  is  or  is  not  competent,  is  harm- 
leas,  where  it  reasonably  appears  that  its  admission, 
would  not  have  affected  the  verdict.'*  •This  rule 
has  been  applied  where  defendant's  guilt  was  shown 


establish  that  she  had  every  reason 
to  fear  him  and  did  In  fact  d6  so. 
Peo:  V.  Holloway.  28  '  Cal.  A.  214, 
151  P  976.    . 

[b]  mu**  dafeadalkt  hlauaU 
»tov«d  th*  (acta  whleb  he  aaked  to 
n»T*  atHokem  out,  a  denial  of  the 
motion  is  not  prejudicial.  Mangrall 
V.  State,  1  Ala.  A..  189,  55  S  446;  Pul- 
len V.  State,  70  Tex.  Cr.  166,  156  SW 
935. 

83.  Harris  v.  State,  67  Tex.  Cr. 
261,  148  SW  1074. 

83.  Drew  V.  U.  S.,  192  Fed.  864. 
118  CCA  178 

84.  Wilson  V.  State,  47  Fla.  118, 
36   S   580. 

86.  State  v.  Taylor,  66  S.  C.  360, 
34    SE   936. 

86.  Peo.  V.  Clark,  28  Cal.  A.  670, 
153  P  719  (in  which  it  was  said  that 
while  the<  erroneous  ruling  might 
not  have  wholly  controlled  the  ver- 
dict, it  undoubtedlr  contributed  to 
It). 

87.  In  dvU  oaaas  see  Appeal  and 
Error  J  2985. 

m.  Cal. — Peo.  V.  Bradfleld.  30  Cal. 
A.  721,  159  P  443;  Peo.  v.  Woodson, 
29  Cal.  A.  631,  156  P  378. 

Ind. — Osburn  v.  State',  164  Ind.  262, 
73    NE    601. 

Mont. — ^State  v.  Byrd,  41  Mont  585, 
111  P  407. 

Oh. — Thurman  v.  State,  4  Oh.  Clr. 
Ct.  141,  2  Oh.  dr.  Dec.  466. 

Wyo. — Mortlmore  v.  State!  24  Wyo. 
452.  161  P  766. 

89.  Thurman  v.  State,  4  Oh.  Clr. 
Ct.  141.  2  Oh.  Clr.  Dec.  466;  Mortl- 
more v.  State,  24  Wyo.  454,  161  P 
766. 

»a  Peo.  V.  Woodson,  29  Cal.  A. 
631,  156  P  378;  Peo.  v.  Cramley,  23 
Cal.  A.  340,  138  P  123. 

91.  Peo.  V.  Plyer,  126  Cal.  3T9,  68 
P  904. 

93.  State  v.  Vaughan,  22  Nev.  285, 
39  P  733 

93.  State  v.  Shafer.  22  Mont.  17, 
20,  55  P  626  (where  it  was  said: 
"Tt  Is  also  contended  by  the  State 
that  other  witnesses  gave  like  testi- 
mony, which  was  not  stricken  out. 
and  that  therefore,  if  the  striking 
out  of  such  testimony  was  error,  it 
was  not  prejudicial.  But  defendant 
was  entitled  to  have  the  Jury  consid- 
er all  of  his  testimony.  We  cannot 
say  that  he  was  not  prejudiced  by 
striking  out  part  of  it  on  a  material 
point,  because  like  testimony  had  not 
been  stricken  out"). 

94  In  olTll  oases  see  Appeal  and 
Error   5    2986    et   seq. 

95.     U.  S.— Myers  t.  TJ.  S.,  228  Fed. 


919.  189  OCA  »«9. 

A)a.— Wilson  v.  State,  171  Ala.  2S, 
54  S  572;  Thomas  v.  State,  160  Ala. 
31,  43  B  371;  Moss  v.  State,  «»  S  830; 
Liner  v.  State.  124  Ala.  1,  27  S  438; 
Murphy  V.  State,  118  Ala.  137.  23  S 
719;  Williams  v.  State,  13  Ala.  A.  133, 
89  S*  376 

Ariz.— kjroce  v.  Terr.,  12  Arls.  1,' 
94  P  1108, 

Ark. — ^Bla^r  v.  State,  69  Ark-  S58; 
64  8W  948. 

Cal. — Peo.    V.    Ochoa,    142   Cal.    268, 

76  P  847;  Peo.  v.  Harthleman,  120 
Cal.  7,  52  P  112;  Peo.  v.  Keith,  5fl  Ol/ 
137;  Peo.  v.  Price.  2ff  CaJ;.  A..  844. 
147  P  591;  Peo.  v.  Haydon,  18  (3al.  A. 
643,  123  P  1102,  1114;  Peo.  V.  John- 
son, 13  C^l.  A.  776,  110  P'9«6. 

.Conn. — State  v.  Gannon,-  76  Conn. 
206,  62  A  727.  , 

Del.— Lowber  v.   State,   100  A'  322.' 

D.  C. — Woodward  v.  U.  8.,  SB  App.' 
323. 

Fla. — Douglass  v.  State,  63  Fla.  21/ 
43  S  424;  Hopkins  v.  SUte,  62  Fla.  39; 
42    S    52. 

Qa. — Strickland  v.  State,  137  (Ja. 
116,  72  SE  922;  Hood  v.  State,  93  Ga. 
168,  18  SE  663;  Beck  v.  State,  67  Ga.^ 

8«i.         -  : 

111.— Peo.  V.  Williams.  240  HI.  833, 
88  NB  1053;  Delahoyde  v.  Peo.,  212 
III.  564,  72  NE  732;  Peo.  T.  Pouchot< 
174  III.  A.  1;  Gallagher  v.  Peo.,  29  111. 
A.  401  [alf  120  111.  179,  11  NE 
836]. 

Ind. — Epps  V.  State,  102  Ind.  639,  1 
NE    491. 

Iowa. — State  v.  Clark,  163  NW  250; 
State  V.  McClui-e,  159  Iowa  351,  140 
NW  203;  State  v.  O'Callaghan,  157 
Iowa  645,  138  NW  402;  State  v.  Wor- 
then.  124  Iowa  408,  100  NW  330;  State 
V.  Kowolski,  96  Iowa  346.  66  NW  306; 
State  y.  Pugaley,  75  Iowa  742,  38  NW 
498 

kan. — State  v.  Chiles,  90  Kan.  787, 
186  P  225:  Wise  v.  State,  2  Kan.  419, 
85  AmD  596. 

Ky.— Knight  v.  Com.,  170  Ky.  763, 
186  SW  667;  Caudlll  v.  Com.,  165  Ky. 
678,  159  SW  1149;  Kennedy  v.  Com., 
109  SW  313,  33  KyL  83;  Aiken  v. 
Com.  68  SW  849.  24  KyL  628;  Jack- 
son V.  Com.,  14  SW  677,  12  KyL  575; 
Chrystal  v.  Com.,  9  Bush.  669. 

La. — State  v.  Baum,  61  La.  Ann. 
1112,  26  S  67:  State  v.  Spillman,  43 
La.  Ann.  1001,  10  S  198. 

Me. — SUte  v.  Ouellette,  107  Me.  92, 

77  A   544 

Md— Gambrtll  v.  State,  120  Md. 
203.  87  A  900. 

Mas.s.— Com.  v.  Nott.  185  Mass.  269; 
Com.  V.  Sumner,  124  Mass.  321. 


334     [17  C.  J.] 


CRIMINAL  LAW 


[§§  3679-3680 


beyond  a  reasonable  doubt;*'  where  npon  defend- 
ant's own  evidence  the  jury  could  not  have  reached  a 
different  verdict;"  where  the  facts  were  all  of  such 
a  character  that  the  court  would  take  judicial  notice 
thereof;**  .where  the  evidence-excluded  was  not  ma> 
terial  or  was  remote  to  any  issue  in  the  case;** 
where  the  verdict  indicates  that  the  jury  found  as 
true  the  facts  which  such  evidence  would  have 
tended  to  prove ;^  where  defendant  is  acquitted  of 
the  offense  to  which  excluded  evidence  relates  and 
is  convicted  of  an  offense  of  a  lesser  ^ade;*  or 
where  the  evidence  is  offered  solely  to  mitigate  the 
offense  and  the  minimum  penalty  is  imposed.'  On 
the  other  hand,  error  in  the  exclusion  of  evidence 
which  may  have  affected  the  verdict  is  ground  for 

Minn. — SUita  v.  Zempel,  103  Minn. 
428.  116  NW  276. 

Uisa. — Brown  v.  State,  99  Mlaa. 
719,  55  8  961,  37  LRANS  845;  Fow- 
ler V.   State,   95  Mlsa.   610,  49   S   (26. 

Mo. — State  T.  Morris,  2<3  Mo.  339, 
17t  8W  COS;  State  v.  Baker,  246  Mo. 
357.    162    SW    46. 

Mont. — State  t.  Schaefer,  (5  Mont. 
217.  38  P  7*2. 

Nebr. — Ossenkop  v.  State,  <(  Nebr. 
639,  12«  NW  72. 

N.  J.— Sftite  T.  Block.  5*  A  1118 
[aft  70  N.  J.  li.  398,  67  A  391].  • 

N.  T.— Peo.  V.  r*uaiero.  192  N.  T. 
304,  86  NB  132;  Peo.  v.  Wenzel,  189 
N.  T.  276,  82  NE  130;  Peo.  ▼.  Oarra- 
ban,  19  Apn.  Dlv.  347.  <6  NTS  497 
[aft  154  N.  ^.  769  mem.  49  NB  1102 
mem]. 

N.  C— State  v.  Rasb,  84  N.  C.  3S2, 
66  A,mD  420. 

N.  D. — State  v.  Schonberff,  24  N,  D. 
632.  140  NW  106. 

Okl.— Turner  v.  Terr.,  16  Okl.  667, 
»2  P  660:  Addlngton  v.  State,  8  Okl. 
Cr.  708,  716,  130  P  311   [quot  CycT. 

Pa. — Com.  v.   Irwin,   2  PaLJ  329: 

S.  C— State  T.  SauU,  70  S.  C.  393, 
60  SK  17. 

S.  D. — State  v.  Daniels,  33  8.  D. 
31,  160  NW  723. 

Tenn. — Dletxel  v.  State,  132  Tenn. 
47,  177  SW  47;  McOulre  ▼.  SUte,  3 
Helsk.   104. 

.Tex. — Qunter  T.  State,  (Cr.)  191 
SW  642;  Roblson  v.  State,  (Cr.)  185 
SW  565;  Hampton  v.  State,  78  Tex 
Cr.  639,  183  SW  887;  Smith  v.  State, 
78  Tex.  O.  621,  165  SW  574;  Durfee 
V.  State,  73  Tex.  Cr.  165,  165  SW  180: 
Davis  V.  State,  73  Tex.  Cr.  49,  163  SW 
442:  Shaffer  v.  SUte,  68  Tex.  Cr.  1(2, 
161  SW  1061;  Foster  v.  State,  68  Tex. 
Cr.  38.  160  SW  936;  White  v.  State, 
60  Tex.  Cr.  559.  132  SW.  790:  Rosa 
▼.  SUte,  60  Tex.  Cr.  547.  182  SW  793; 
L«oper  V.  State,  66  Tex.  Cr.  498,  120 
SW  880;  Joyce  v.  State,  66  Tex.  Cr. 
333,  120  SW  463:  Underwood  v.  SUte, 
66  Tex.  Cr.  (01.  117  SW  809;  Mc- 
Donald ▼.  SUte,  66  Tex.  Cr.  5011,  117 
SW  131:  Harris  ▼.  State,  52  Tex.  Cr. 
118,  105  SW  801;  Huff  v.  State,  61 
Tex.  Cr.  660.  103  SW  629;  Levlne  v. 
State,  36  Tex.  Cr.  647,  34  SW  969; 
De  AlberU  v.  State,  34  Tex.  Cr.  608, 
31  SW  391;  Self  v.  SUte.  28  Tex. 
A.  398,  13  SW  602;  LuttreU  v.  SUte, 
14   Tex.   A.    147. 

Wash. — SUte  v.  Brache.  63  Wash. 
39«.   116    P   863.      ^ 

Wis. — Musao  ▼.  ^tate.  160  Wis.  161, 
151  NW  327;  Spencer  v.  SUte,  132 
Wis.  509.  112  NW  482,  122  AmSR  989, 
13  Annijas  969;  Dunn  t.  'State,  125 
Wis.  181.  102  NW  935;  Bartell  v. 
SUte,  106  Wis.  342.  82  NW  142. 

[a]  To  Mitbotlsa  *  rsrsgssl  be- 
cause of  the  exclusion  of  evidence,  it 
must  appear  that  the  excluded  evi- 
dence was  important  and  beneflcUl 
to  defendant  upon  the  whole  case. 
Champ  V.  Com.,  2  Mete.  (Ky.)  17,  74 
AmD  388. 

96.  Barton  v.  State,  72  Fla.  408,  73 
S  230:  Peo.  ▼.  Terrell.  262  111.  188, 
104  NB  264;  Mash  v.  Peo.,  220  111.  86, 
77  NB  92. 

87.    Peo.  V.  Horsan.  32  C^l.  A.  106, 


162  P  399. 

M.  Prewltt  V.  SUte,  106  Miss.  82, 
(3   8   330. 

•9.  Ala. — ^Arrlnston  v.  SUte,  168 
Ala.    143,  62  S  928. 

Ariz. — Qroce  v.  Terr.,  IS  Arts.  1. 
94    P    1108. 

C:al.— Peo.  V.  Rader,  24  C^al.  A.  477, 
141  P  968;  Peo.  v.  Conte,  17  Cal.  A. 
771,  122  P  4E0,  457;  Peo.  v.  MuUaley, 
16  Cal.  A.  44.  116  P  88. 

Ga. — Csesar  v.  SUte.  127  Oa.  710.  67 
SB   66. 

Iowa. — SUte  v.  Davis,  168  Iowa 
501,  139  NW  1078. 

Kan. — SUte  v.  Olsen,  88  Kan.  136, 
127    P    626. 

La. — SUte  V.  Baud«In,  116  La.  837, 
40   S   339 

Mass.— k^m.  v.  Mugford,  183  Mass. 
249,  66  NB  1120;  Com.  v.  Jacobson. 
183  Maaa.  242,  (6  NB  719,  67  LRA 
935  raff  197  U.  S.  11,  25  SCt  368.  49 
L.  ed.  643,  3  AnnCas  766]. 

Minn. — State  v.  Zempel,  103  Minn. 
428,  116  NW  276;  SUte  v.  Bly,  99 
Minn.  74,  108  iTTf  838:  SUte  v.  Nel- 
son, 91  Minn.  143,  97  NW  652. 

Mo.— SUte  V.  Baker,  246  Mo.  357, 
152  SW  46;  State  v.  Long.  209  Mo. 
366,   108   SW  36. 

N.  J.— SUte  V.  Block,  59  A  1118 
[aff   70  N.   J.   L.    398,   67  A  3911. 

N.  T.— Peo.  V.  Laudiero.  192  N.  T. 
304.  85  NB  132;  Peo.  ▼.  Ooslln,  67 
App.  Dlv.  16.  73  NTS  620  [aff  171 
N.  T.  627  mem,  63  NB  1120  mem]. 

N.  D. — SUte  V.  Schonberg,  24  N.  D. 
532.  140   NW  106. 

Pa. — Com.  v.  Curcio,  218  Pa.  827, 
67  A   643. 

Tex. — ^Pullen  t.  SUte,  70  Tex.  Cr. 
156.   156   SW  935.     . 

Ca]  Tbns  (1)  where.  In  a  prose- 
cution for  embesxlement  from  an  Im- 
becile, defendant  claimed  that  the 
money  was  paid  to  him  In  the  course 
of  hla  employment  to  procure  a  con- 
servator for  the  Imbecile,  the  rejec- 
tion of  evidence  that  an  attorney,  em- 
ployed by  him  to  procure  such  a  con- 
servator. <  failed  to  do  so.  Is  harmless 
where  the  state  claimed  that  the  im- 
becile needed  no  conservator.  Hobbs 
V.  Peo.,  183  111.  336,  65  NB  692.  (2) 
The  fact  that  the  witness  who,  on  a 
prosecution  for  the  Illegal  sale  of  li- 
quor, testified  to  having  bought  whis- 
ky of  defendant  was  a  member  of 
another  club  and  did  hla  drinking 
there  was  such  a  remote  circum- 
stance that  exclusion  of  evidence 
thereof  to  disprove  his  purchase  was 
harmless.  Dupree  v.  State,  56  Tex. 
O.    559,    120   SW   870. 

[b]  Brrors  la  IlkS  vsleetton  of  tea- 
ttmoBT  reUtlB|r  to  trivial  surttSBs, 
and  not  prejudicing  the  substantial 
rights  of  accused,  are  not  ground  for 
reversal.  Peo.  v.  Stephens,  29  Cal. 
A.  616,  157  P  670.  672. 

1.  Carter  v.  SUte,  2  Qa.  A.  254, 
58  SB  632  (holding  that,  where  the 
Jury  find  by  their  verdict  that  there 
was  no  malice  in  the  commission  of 
the  offense  charged,  the  exclusion  of 
evidence  to  rebut  the  presumption  of 
malice  is  not  prejudicial) ;  Merrltt 
V.  SUte,  40  Tex.  Cr.  359,  60  SW  3S4. 

t.    Bute  V.  Taylor,  103  Iowa  22,  72 


reversal,*  as  where  the  evidence  might 'have  tended 
to  raise  doubts  as  to  defendant's  gruilt;'  or  where 
the  excluded  evidence  was  offered  to  rebut  infer- 
ences to  be  drawn  from  material  evidence  on  behalf 
of  the  state.*  And  it  has  been  said  that  it  must 
always  be  regarded  as  a  miscarriage  of  justice 
,  when  the  trial  court  afiSrmatively  denies  to  a  re- 
spondent the  benefit  of  an  elementary  rule  favor- 
able to  him,  npon  which,  by  the  giving  of  testimony 
which  invokes  the  application  of  the  rule,  he  re- 
Ues.^ 

[f  3680]  (b)  Ovre  of  Enor— aa.  Facts  Sought 
to  Be  Proved  Established  by  Otiier  Evidenee.'  It 
iS/ elementary  that  no  prejudicial  error  results  from 
the    erroneous    exclusion    of    admissible    evidence, 

NW  417  (holding  that,  on  a  trial  for 
rape,  the  rejection  of  evidence  show- 
ing that  the  commission  of  the  act 
was  improbable  is  harmless,  where 
defendant  is  convicted  merely  of  as- 
sault with  intent  to  commit  rape). 
And  see  cases  infra  this  note. 

ta]  Thiia  the  exclusion  of  evi- 
dence which  might  have  reduced  the 
offenae  from  murder  to  manslaugh- 
ter is  harmless  where  defendant  is 
convicted  of  manslaughter.  Peo.  v. 
Wyman.  16  Cal.  70;  Terr.  v.  Gay.  2 
Dak.  126,  2  NW  477;  Hill  v.  SUte,  <4 
Miss.  481,  1  8  494. 

3.  Crampton  v.  State,  37  Ark.  108; 
State  v.  Graham,  61  Iowa  72,  50  NW 
285;  SUte  v.  Kennett,  151  Mo.  A. 
637,  132  SW  280:  Lyie  v.  SUte,  21 
Tex.    A.    153,    17    SW    425.       , 

4.  U.  S.— Sparks  v.  V.  S.,'241  Fed. 
777,  164  CCA  479;  Hair  v.  U.  S.,  240 
Fed.  333.  163  CCA  269. 

Colo. — Martin  v.  Peo..  60  Colo.  676, 
155  P  318. 

111. — Paulsen  v.  Peo.,  196  HL  607, 
63  NB  144. 

Nebr. — Shellenberger  v,  SUte,  97 
Nebr.  498,  ISO  NW  64S,  UU.1915C 
1168. 

N.  T. — Peo.  v.  Taranto,  217  N.  T. 
199,  111  NB  763;  Peo.  v.  Lustlg,  206 
N.  T.  162;  99  NB  183;  Peo.  y.  Wood. 
126  N.  T.  249,  27  NB  862:  Peo.  v. 
Corey.  148  N.  T.  476.  14  NB  1066. 

Okl.— Walker  v.  SUte,  (Cr.)  153 
P  209;  Rogers  v.  SUte;  8  Okl.  Cr. 
226.  127  P  366. 

Wash. — State  v.  Ward,  96  Wash. 
560,  166  P  794. 

5.  Peo.  V.  Baldwin,  117  Cal.  244. 
49  P  186;  Jefferson  v.  SUte,  102  Miss. 
174,  69  S  8  (holding  that,  when  the 
only  witness  against  defendant  was 
a  self-confessed  lawbreaker  then 
serving  a  term  In  prison,  error  In  ex- 
cluding evidence  of  defendant's  good 
character  as  related  to  the  crime 
with  which  he  was  charged  waa  fa- 
tal). 

6.  Crawford  v.  U.  S.,  212  U.  S.  18S, 
29  SCt  260,  53  L.  ed.  465,  16  AnnCas 
392  [rev  30  App.  (D.  C.)  1]  (holding 
that  the  refusal  to  permit  one  ac- 
cused of  conspiring  to  defraud  the 
United  SUtes  to  testify  as  to  his  in- 
tent In  abstracting  correspondence 
from  the  flies  of  a  corporation,  which 
the  government  claims  was  to  sup- 
press evidence  against  himself,  is 
reversible  error  where  the  conviction 
rests  largely  upon  the  testimony  of  a 
felon  and  self-confessed  accomplice, 
although  there  may  have  been  other 
testimony  from  which  Inferences  as 
to  such  Intent  might  have  been 
drawn);  State  v.  Harris,  153  Iowa 
692,  133  NW  1078, 

7.  Peo.  V.  Humphrey,  (Mich.)  160 
NW  445.   448. 

[a]  Thna  defendant  In  a  criminal 
case  is  entjtled  to  have  his  previous 
good    character    considered    for    the 

Surpose  of  creating  a  reasonable 
oubt  as  to  his  guilt,  and  the  exclu- 
alon  of  evidence  of  this  character  Is 
reversible  error.  Peo.  v.  Comry,  89 
Misc.    258,    153    NTS    565. 

8.  b  civil  oasea  see  Appeal  and 
Krror  {  2994  et  seq. 
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where  the  facts  sought  to  be  proved  thereby  are 
sufiScientiy  established  by  other  evidence."  This 
role  has  perhaps  been  applied  most  frequently 
where  the  facts  sought  to  be  proved  are  subse- 
qnently  established  by  other  evidence;'"  but  it  of 
course  applies  with  equal  force  to  cases  where  the 
facts  sought  to  be  elicited  had  been  established  by 


9.  AU.— May  V.  state,  167  Ala.  36. 
52  S  602;  Scott  y.  State,  (A.)  7S  S 
212;  BriKinan  v.  State,  8  Ala.  A.  400, 
62   S   980. 

Arts. — Gardner  T.  .State,  15  Arts. 
403,  139  P  474. 

Cal. — Peo.  V.  DeatrJck,  30  Cal.  A. 
607,  159  P  175;  Peo.  v.  Izlar,  6  C3al.  A. 
600.  97  P  885. 

Del.— SiKerella  v.  State,  24  Del.  157. 
74  A  1081. 

D.  C  —Hyde  y.  U,  S.,  85  App.  461. 

Fla.— Mayo  y.  State,  64  Fla.  95. 
59   S   861 

Ga. — okletree  y.  State,  115  Ga.  '8S6, 
42  SB  26S. 

Bid. — Qambrill  v.  State,  120  Md. 
203.  87  A  MO. 

Hiss. — Douglas  y.  State,  44  S  817; 
UcCoy  T.  State,  91  Miss.  257,  44  8 
814. 

Mo. — State  y.  Wilson,  260  Mo.  828, 
157  SW  818;  State  v.  NleuhauB,  217 
Ho.   332,   117    SW   73. 

Mont. — State  v.  Pemberton,  39 
Mont.    530,    104   P   556. 

N.  J.— State  y.  Merkle,  82  N.  J.  I4. 
172.  83  A  186. 

N.  T.— Peo.  y.  Roach,  215  N.  T.  692, 
109  NE  618.  AnnCasl917A  410. 

S.  C. — State  y.  Boyleston.  84  S.  C 
574.  66  SB  1047. 

Tex. — McKlnney  y.  State,  (Cr.)  187 
SW  960;  Blackburn  v.  State,  78  Tex. 
Cr.  177,  180  SW  268;  Jay  v.  State, 
62  Tex.  Cr.  667,  109   SW   131. 

Vt.— State  y.  Koby,  83  Vt.  121,  74 
A  638.  I 

Wash. — State  y.  Falsetta,  43  Wasb. 
159.  86  P  168,  10  AnnCas  177. 

Wla. — Douglas  v.  State,  184  WU. 
<27,  114  UVf  1121. 

[a)  Thva  (1)  in  a  prosecution  for 
assault,  during  the  examination  of 
the  prosecuting  witness,  the  state's 
attorney  produced  a  piece  of  eayes 
spout,  and  asked  the  witness  whether 
In  going  around  to  the  front  of  the 
house  as  she  had  testified  she  did 
she  saw  the  accused  do  anything  'to 
the  spout.  The  question  was  exclud- 
ed. It  was  held  that  the  production 
of  the  spout  before  the  Jury  before 
it  was  oliered  in  evidence  was  harm- 
less. State  V.  Roby;  83  Vt.  121,  74 
A  638.  (2)  Where  accused  and  his 
physician  testified  fully  concerning 
accused's  physical  deformity,  in  that 
one  leg  was  considerably  shorter  than 
the  other  and  the  limb  smaller  In 
circumference,  and  this  evidence  was 
not  contradicted,  accused  was  not 
prejudiced  by  the  denial  of  his  mo- 
tion to  exhibit  his  body  to  the  jury 
to  show  such  deformity.  Peo.  v. 
Loomer,    IS    Cal.   A.    654,    110    P    486. 

tb]  SoatfUty  or  lltes^— The  im- 
proper exclusion  of  evidence  tending 
to  show  hostility  or  bias  on  the  part 
of  a  witness  is  not  ground  for  re- 
versal, where  It  appears  that  such 
hostility  or  bias  was  otherwise 
shown  and  that  the  error  was  not 
prejudicial.  Peo.  v.  Roach,  215  N.  T. 
692.    109    NE    618,    AnnCasl917A    410. 

la  IT.  S.— Matheson  v.  U.  S.,  227 
V.  a.  540.  83  set  355,  57  L.  ed.  631; 
Glinn  V.  V.B.,  177  Fed.  679,  101  C3CA 
*«5. 

Ala. — Hosey  v.  State,  6  Ala.  A.  1, 

Cal.— Peo.  V.  Sllvi,  121  Cal.  668, 
54  P  146;  Peo.  v.  Lynch,  101  Cal.  229, 

35  P   860;  Peo.  v.   Scott,   93  Cal.  516, 
29  P  123. 

Colo. — Torrls  v.  Peo.,  19  Colo.  438, 

36  P  153;  Power  y.  Peo.,  17  Colo.  178, 
28  F   1121      * 

Ga.— Woolfolk  y.  State,  86  Ga.  69. 
11   SB   814. 

Ind. — Wagner  v.  State,  116  Ind. 
181.   18   NB  833. 

Iowa. — State  v.  Gray,  116  Iowa  231, 
89  NW  987;  State  v.  McPherson,  114 


Iowa  492,  87  NW  421:  State  y.  Beck- 
ett, 70  Iowa  442,  80  NW  742. 

<Kan. — State  y.  McCarty,  64  Kan. 
52,    36   P  338. 

Ky. — Bryan  y.  Com.,  33  SW  96,  17 
Kyi,  965;  Walkup  y.  Com.,  20  SW 
221.  14  Kyli  337. 

La. — State  v.  Martin,  47  La.  Ann. 
1640.   18  S  608. 

Mass. — Com.  y.  Brewer,  1(4  Mass. 
677,  42  NB  92. 

Mich.— Peo.  v.  Rellly,  68  Mich.  260, 

18  NW  849. 

Miss. — Lohrey  v.  State,  91  Miss. 
863,  46  S  145;  Lipscomb  v.  State,  75 
Miss.  559.  23  S  210,  230. 

Mo.v— State  v.  Smith,  164  Mo.  667, 
65  SW  270;  State  v.  Oriffle,  118  Mo. 
188,  23  SW  878;  State  v.  Green.  87 
Mo.  466;  State  v.  McGuire,  16  Mo.  A. 
558  [afC  87  Mo.  6421. 

Mont. — State  v.  Byrd,  41  Mont.  686, 
111  P  407. 

N.  T.— Peo.  v.  Hartlgan,  210  N.  T. 
144,  103  NB  1118;  Peo.  v.  Carlin,  194 
N.  T.  448,  87  NB  806;  Peo.  y.  Clark, 
102  N.  T.  735,  8  NB  38;  Barringer  v. 
Peo.,  14  N.  T.  593;  Peo.  v.  Garrahan, 

19  App.  Dlv.  847,  46  NTS  4^7  [atf 
154  N.  T.  769  mem,  49  NB  1102 
mem];  Peo.  v.  Brooks,  16  NTS  362 
[aft  131   N.  T.  321,   30   NB  189]. 

Okl. — Addington  v.  State,  8  Okl.  Cr. 
703.  180  P  311. 

Or. — Jackson  y.  Scharff,  '1  Or.  246. 

Pa. — Com.  V.  Irwin,  2  PaLJ  829. 

S.  C. — State  v.  Taylor,  57  S.  C. 
488,  86  SB  729,  76  AmSR  676;  State 
y.   Petsch,   43  S.   C.    132,   20   SB   993. 

Tex. — Rodriquez  y.  State,  (Cr.)  68 
SW'993:  Duke  v.  State,  36  Tex.  Cr. 
283,  33  SW  349;  Levy  v.  State,  28 
Tex.  A.  203,  12  SW  596,  19  AmSR 
826;  Wyers  v.  State,  22  Tex.  A.  258, 
2  SW  722. 

Wis. — Perrin  v.  State,  81  Wis.  186, 
50  NW  616. 

11.  V.  S. — Bromberger  v.  U.  S.,' 
128  Fed.  246.  63  CCA  76. 

Ala.— Walling  v.  State,  (A.)  78  S 
216   [certiorari  den  73  S  1003]. 

Ariz. — Gardner  y.  State,  15  Ariz. 
403.  139  P  474. 

Ark.— Mitchell  y.  SUte,  73  Ark. 
291,  83  SW  1050. 

Cal.— Peo.  V.  Hatch,  163  Cal.  868, 
125  P  907;  Peo.  v.  Burke,  18  Cal.  A. 
72,  122  P  436;  Peo.  y.  Hunt,  26  Cal. 
A.  514.  147  P  476;  Peo.  v.  Mar  Gin 
Suie.  11  Cal.  A.  42,  103  P,  951. 

Ind— Smith  v.  State,  W5  Ind.  180, 
74  NE  983;  Stout  v.  State,  90  Ind.  1. 

Ind.  T.— Green  v.  U.  S..  7  Ind.  T. 
733,  104  SW  1159. 

Kan. — State  v.  Berger,  87  Kan.  479, 
124  P  400;  State  v.  Castigno,  71  Elan. 
851,   80   P   630.  „     ,    .. 

Ky. — Bryan  y.  Com.,  33  SW  96,  17 
KyL    985. 

Md. — ^Hummelshime  -v.  State,  128 
Md.  563,  93  A  990,  AunCa8l917E  1072. 

Mass. — Com.  v.  Dow,  217  Mass.  478, 
105  NB  995;  Com.  v.  Brewer,  164 
Mass.  677,  14  NB  92. 

Mich. — Peo.  v.  Rich,  133  Mich.  14, 
94  NW  876. 

Minn— State  ▼.  Bly,  99  Minn.  74, 
108    NW    833. 

Miss.— Lohrey  y.  State,  91  Miss. 
863,  45  S  145. 

Mo.— State  v.  Green,  37  Mo.  466. 

Mont. — State  v.  Hanlon,  38  Mont. 
557,  100  P  1035. 

Nebr.— Kelly  v.  State,  51  Nebr.  672, 
71  NW  299. 

S.  C— State  V.  Hunter,  79  S.  C.  84, 
60  SB  241:  State  v.  Emerson,  78  S.  C. 
83,  58  SB  974;  State  v.  Way,  76  S. 
C.  91,  66  SE  663. 

Tenn. — Cooper  v.  State,  123  Tenn. 
37.  188  SW  826. 

Tex. — Brewster  v.  State,  40  Tex. 
Civ.  A.  1,  88  SW  858;  Gunter  v.  State, 
(Cr.)    191    SW    641;    Burns    v.    State, 


evidence  already  admitted,  and  where  the  evidence 
excluded  is  merely  cumulative.'^ 

H  3681]  bb.  Admiflsion  of  Evidence  to  Same 
Effect" — (aa)  In  OeneraL  The  rejection  of  evi- 
dence is  not  prejudicial  error  where  the  same  or  sub- 
stantially the  same  evidence  is  admitted  at  some 
stage  of  the  trial."    And  where  the  matters  sought 

state,  7 


(Cr.)    66   SW    303;   Burt   v. 
Tex.  A.   678. 

Wash. — State  v.  GUndemann,  34 
Wash.  221,  75  P  800,  101  AmSR  1001, 

Wis. — Fischer  v.  SUte.  101  Wis.  28, 
76    NW    594. 

[a]  Vhiia  (1)  in  a  prosecution  for 
libel,  the  refusal  to  require  complain- 
ing witness  to  write  certain  words  in 
the  presence  of  the  jury  for  the  pur- 
pose of  comparing  the  handwriting 
is  not  error,  where  letters  in  her 
handwriting  were  in  evidence  and  ad- 
ditional specimens  were  not  neces- 
sary. Gardner  v.  State,  16  Ariz.  403, 
139  P  474.  C2)  Where  accused  was 
allowed  to  introduce  evidence  which 
was  uncontradicted  that  his  reputa- 
tion for  '  honesty  andf  integrity  was 
good,  a  refusal  to  permit  such  wit- 
nesses to  state  whether  from  hla 
reputation  they  would  believe  him 
under  oath  was  not  prejudicial  to 
accused,  for,  if  he  was  a  man  of  In- 
tegrity, that  reasonably  tended  to 
show  that  he  was  worthy  of  belief 
under  oath.  State  v.  Gibson,  88  S. 
C.  34,  64  SE  607,  916.  (8)  Error  in 
refusing  to  allow  one  accused  of  at- 
tempting to  intimidate  workmen  to 
testify  whether  he  intended  to  Intimi- 
date them  as  harmless  where  he  had 
denied  any  attempt  to  intimidate 
them.  Fischer  v.  State,  101  Wis. 
23,  76  NW  594.  (4)  Where  the  bad 
reputation  of  deceased  for  peace  waa 
established,  it  was  not  prejudicial  er- 
ror to  refuse  evidence  as  to  his  bad 
reputation  eight  or  ten  years  before 
the  homicide.  Deacon  v.  Com.,  -168 
Ky.  188,  172  SW  121.  (5)  Where, 
on  a  trial  for  cattle  theft,  a  state's 
witness  confessed  that  he  was  a 
thief  and  had  aided  in  the  theft,  ex- 
clusion of  testimony  on  cross-exami- 
nation of  his  attempt  to  get  a  third 
person  to  aid  in  stealing  cattle  is  not 
prejudicial,  where  he  had  also  tes- 
tified to  such  fact  on  the  direct  ex- 
amination. Durley  v.  State,  78  Tex. 
Cr.   53,    179   SW   1170. 

IS.  IB  olyll  OMMS  see  Appeal  and 
Error  I  2999. 

13.  Ala.— Phillips  y.  State,  11  AU. 
A.  15,  65  S  444;  Powell  v.  SUte,  6  Ala. 
A.  76.   59  S  680. 

Ark. — Striplln  v.  State,  100  Art 
132.  189  SW  1128. 

Conn. — State  y.  Mosca.  90  Conn. 
381,  97  A  840. 

Allen,    23    Ida.    772. 


Primeauz.    104    La. 


Ida. — SUte  V. 
131  P  1112. 

La. — State    y. 
386,   29   S   110. 

Mich.— Hurd  y.  Peo.,  25  Mich.  406. 

Mo. — State  v.  Long,  209  Mo.  366, 
108    SW   35. 

N.  T. — Peo.  V.  Davis,  166  App.  Div. 
279,  141  NTS  83  [aff  208  N.  T.  628 
mem,  102   NE  1108  meml. 

N.  D. — State  v.  Bancroft,  23  N.  D. 
442,  137  NW  37. 

Pa. — (Dom.  V.  May,  63  Pa.  Super. 
621;  Com.  v.  Klein,  42  Pa.  Super.  66. 

S.  C. — State  V.  English,  101  B.  C. 
304,  86  SE  721,  LRA191&F  977;  SUte 
V.  Springfield.  86  S.  C.  818,  68  SB 
668. 

S.  D. — State  v.  West,  24  S.  D.  630. 
124  NW  751. 

Tex. — ^Wyers  y.  SUte,  22  Tex.  A, 
258,  2  SW  722. 

Vt. — SUte  v.  Donovan,  76  Vt.  808. 
56  A  611. 

Wash. — SUte  y.  Sobrock,  92  Wash. 
89,  168  P  1005;  State  V.  Gay,  88 
Wash.   423,  144  P  711. 

Wis. — Relsmler  v.  SUte,  148  Wis. 
693,    136    NW  168. 

Wyo. — Hollywood  v.  State,  19  Wyo. 
493.  120  P  471,  122  P  688,  Ann(5a8 
1913E  218. 

[a]  TJnia  (1)  in  a  homicide  ease 
where  evidence   was  admitted  sho^ 
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to  be  proved  are  in  evidence,  it  is  immaterial  which 
side  is  permitted  to  prove  them.'*  Applying  •the 
rule/  it  has  been  held,  except  in  one  state,''  that 
defendant  is  not  prejudiced  and  cannot  complain  of 
error  in  the  exclusion  of  evidence  where  the  same 
or  substantially  the  same  evidence  was  previously  " 
0r  subsequently  admittefl,"  or  where  an  opportunity 
Was  given  to  introduce  the  evidence,  which  was  not 
ikvailed  of  by  defendant.^"  But  where  competent 
And  material  evidence  is  offered  and  erroneously  re- 


jected, the  error  is  not  cured  by  an  intimation  that, 
if  subsequently  offered  during  the  trial,  it  might 
have  been  admitted.**  So  the  error  in  rejecting  com- 
petent and  material  evidence  is  not  cured,  where  the 
evidence  admitted  is  not  substantially  the  same,*'* 
or  is  not  as  broad  and  comprehensive  in  its  nature  " 
as  the  evidence  excluded;  where  the  evidence  ex- 
cluded is  of  greater  probative  force  than  that  ad- 
mitted;*' whare  owing  to  the  circumstances  under 
which  the  evidence  was  excluded  the  jury  must  have 


iiiK  that  a  one-armed  person  was  a 
jgtout.  athletic  man.  and  that  he 
struck  decedent  four  to  sliff  blows 
with  a  dub.  It  sufficiently  appeared 
that  he  was  able  to  handle  a  club  ef- 
fectively; and  error,  If  any,  in  exclud- 
ing testimony  of  another  witness 
that  the  person  was  capable  of  using 
such  a  olub  effectively  was  not  prej- 
udicial. Duque  v.  State,  56  Tex.  Cr. 
214.  119  SW  687.  (2)  Accused  was 
not  prejudiced  by  the  exclusion  of  the 
testimony  of  one  witness  as  to  the 
reputation  of  deceased  for  peaceable- 
pess,  where  several  others  testified 
that  deceased  was  reputed  to  be  a 
yiclous,  violent,  turbulent,  and  dan- 
gerous man.  StrlpUn  v.  State,  100 
Ark.    132,   139   SW    112S. 

14.  Jackson  v.  Com..  7  KyL  227; 
State  V.  Coyle.  41  Utah  320,  126  P 
305  (as  where  the  evidence  sought  to 
be  elicited  by  defendant  was  brought 
out     on     cross-examination     by     the 

16.  State  V.  Ooff,  117  N.  C.  755, 
28   SE  355. 

[a]  In  Vorth  OaxoUaa  error  In 
excluding  testimony  competent  for 
the  purpose  of  impeachment  can  ^e 
remedied  only  by  a  new  trial,  al- 
though the  facts  excluded  may  subse- 
quently be  brought  out  by  other  wit- 
nesses. State  v.  Goft,  117  N.  C.  765, 
23  SB  325;  State  v.  Murray,  68  M.  C. 
31. 

16.  Ala. — McGulre  v.  State,  3  Ala. 
A.  40,  59  S  60  (certiorari  den  177  Ala. 
«71,  58   S   1037]. 

Ark.— Williams    v.    State,    160    SW 
579. 
Pla.— Koon   v.    Slate,    72    Fla.    148. 

72  S  673;  .Eatman  v.  State,  48  Fla.  21, 
37  S  576. 

Ind.   T. — Green   v.   U.  S.,  7  Ind.  T. 
733,  104  SW  1159. 
Pa. — Com.   V.   Snyder,   224  Pa.   528, 

73  A  910. 

S.  C. — State  V.  Drlggers,  84  S.  C 
526.  66  SE  1042,  137  AmSR  866,  19 
AnnCfts  1166. 

17.  U:  S.— Perkins  v.  .U.  S.,  228 
Fed.  408,  142,  CCA  638. 

Ala. — Fr&nciB  v.  State,  188  Ala.  39, 
CS-S  A69;'Pumas  v.  State,  159  Ala. 
42,  49  S  224.  133  AmSR  17;  Boyd  v. 
State.  153  AJa.  41,  45  S  591;  Kirby 
V.  State,  ISl  Ala.  66,  44  S  38;  Strick- 
land V.  State,  161  Ala.  31,  44  S  90; 
Vntrelnor  v.  SUte.  146  Ala.  26,  41 
B  285;  Walker  v.  State,  91  Ala.  76, 
9  S  87;  Cleveland  v.  State.  86  Ala. 
■X.  6  8  42.6;  Jackson  v.  State.  83  Ala. 
76.  5  S  847;  Norrls  v.  State.  (A.) 
75  S  718:  King  v.  State,  (A.)  76  S 
642;  Tittle  v.  State.  (A.)  73  8  142; 
Turjier  v.  State,  (A.)  72  S  574;  Wat- 
.son  ^^  State,  (A.)  72  S  569;  Quinn  v. 
State,  1  Ala.  A.  116.  65  S  450. 

Ark. — Blair  v.  SUtR  69  Ark.  668, 
64  SW   948. 

Cal.— Peo.  V.  Harlan,  133  Cal.  16, 
.65  P  9;  Peo.   v.  Woo^y.  48  Cal.  80. 

Colo. — Ije   Master  v.  Peo.,  64  Colo. 
.416.  131  P  289;  Ryan  v.  Peo.,  60  Colo. 
99.  114  P  306,  AnnCasl912B  1232. 
•    Conn. — State    v.    Mosca,     90    Conn. 
381.   97  A   340. 

Fla.-^Hoskins  v.  State,  70  Fla.  186, 
69  S  701 ;  Wooldrldge  v.  State.  49  Fla. 
137.  38  S  3;  Batman  v.  State.  48  Fla. 
21.  47  S  576:  Sylvester  v.  State.  46 
Pla.  166,  35  S  142;  Baker  v.  State.  30 
Fla.   41,   11   S  492. 

Oa. — Perdue  v.  State,  135  Ga.  277, 
69  SE  184;  Robinson  v.  State,  128  Qa. 
254.  67  SE  316. 


111.— Mash  V.  Peo.,  220  111.  86,  77 
N'El   92 

Ind.-^Ard  v.  State,  114  Ind.  642,  16 
NE  504. 

Ind.  T. — Green  v.  U.  S.,  7  Ind.  T. 
733,  104  SW  1159. 

Iowa. — State  v.  Dyer,  147  Iowa  217, 
124  NW  629,  29  LRANS  459;  State  v. 
King,  122  Iowa  1.  96  NW  712;  State 
V.  McPherson,  114  Iowa  492,  87  NW 
421;  State  v.  Heacock,  106  Iowa  191, 
76  NW  654;  State  v.  Nelson.  68  Iowa 
208,  12  NW  253. 

Kan. — State  v.  WImer,  97  Kan.  363, 
155  P  7;  State  v.  Williams,  77  Kan. 
857,  94  P  160. 

Ky. — Lemon  v.  Com.,  171  Ky.  822, 
188  SW  868;  Thomas  v.  Com.,  167 
Ky.  708,  181  SW  366;  Hellard  v. 
Com.,  119  Ky.  446,  84  SW  329,  27 
KyL  116;  Jackson  v.  State,  7  KyL 
227. 

La. — State  v.  Robertson,  133  La. 
806,  ei  a  363;  State  v.  Baudolh,  115 
La.  837,  40  S  239;  State  V.  CoUens,  37 
La.  Ann.  607. 

Md.— Avery  v.  Stote,  121  Md.  229, 
88  A  148;  Garland  v.  State.  112  Md. 
83,    75   A    631.    21    AnnCas    28. 

Mass. — Com.  v.  Brewer,  164  Mass. 
577,   42   NE   92. 

Mich.— Peo.  v.  Kirk.  161  Mich.  263, 
114  NW  1023;  Peo.  v.  Hutchlngs,  137 
Mich.  527.  100  NW  763:  Peo.  v.  McAr- 
ron,  121  Mich.  1.  79  NW  944;  Peo.  v. 
Pearsall.  50  Mich.  233,  15  NW  98. 
,  Mo. — State  V.  Thomas,  260  Mo.  189, 
167  SW  330;  State  v.  Pratt.  121  Mo. 
566,  26  SW  566;  State  v.  Smith,  114 
Mo.  406,  21  SW  827. 

Mont. — State  v.  Booth,  46  Mont. 
•334.  127  P  1017;  State  v.  McGowan, 
36  Mont.  422.  93  P  562;  State  v.  Blg- 
girstaff,  17  Mont.  610,  43  P  709. 

Nebr. — Reed  v.  State.  76  Nebr.  509, 
106  NW  649;  Edwards  v.  State.  69 
Nebr.  386.  95  NW  1038.  5  AnnCas  312; 
CoU  V.  SUte.  62  Nebr.  16,  86  NW 
926. 

N.  J.— Clifford  V.  State,  60  N.  J.  L. 
287.  37  A  1101  [aft  61  N.  J.  L.  217,  39 
A  721]. 

N.  T.— Peo.  V.  PHorl.  164  N.  T.  469. 
58  NE  668;  Peo.  v.  Clark.  102  N.  T. 
736  mem,  8  NE  38,  1  Silv.  A.  162, 
4  N.  T.  Cr.  672  taft  38  Hun  214]; 
Barrlnger  v.  Peo..  14  N.  T.  693;  Peo. 
V.  Barnes,  158  App.  Div.  712,  143  NTS 
885  [app  dlsm  210  N.  Y.  612  mem, 
104  NE  1136  mem]-  Peo.  v.  Hoke.  151 
App.  Div.  744.  136  NTS  236.  27  N.  T. 
Cr.  483;  Peo.  v.  Stack.  41  App.  Div. 
518,  68  NTS  fe91;  Stephens  v.  Peo., 
4  Park.  Cr.   396  [aft  19  N.  T.   649]. 

N.  C. — State  v.  Hooper,  151  N.  C. 
646.  66  SE  618;  State  v.  Freeman, 
100   N.  C.   429.   5   SE  921. 

N.  D. — State  v.  Bancroft,  23  N.  D. 
442,   137    NW   37. 

Oh— Gandolfo  v.  State,  11  Oh.  St. 
114;  Zeltner  v.  State,.  82  Oh.  Cir.  Ct. 
102. 

Pa. — Com.  v.  Levi,  44  Pa.  Super. 
253. 

S.  C— State  v.  Sullivan,  43  S.  C. 
206,  21  SE  4. 

S.  D— State  v.  Hughes,  8  S.  D. 
338.  66  NW   1076. 

Tex— Willis  v.  State,  74  Tex.  Cr. 
98,  167  SW  352;  Simmons  v.  State, 
69  Tex.  Cr.  624.  155  SW  229;  Canon 
v.  State.  59  Tex.  Cr.  398,  128  SW  141; 
Zachary  v.  State,  67  Tex.  Cr.  179,  122 
SW    263 

Wash.— State  v.  Gay.  82  Wash.  423, 
144  P  711;  State  v.  Stone.  66  Wash. 
626.   120   P   76;    State   v.   Phillips.    65 


Wash.  824,  118  P  43;  State  v.  Stock- 
hammer.  34  Wash.  262,  76  P  810; 
State  v.  Roller,  30  Wash,  692,  71  P 
718. 

W.  Va. — State  v.  Edwards,  73  W. 
Va.   46,    79   SB   1006. 

Wis. — Gordon  v.  State,  158  Wis. 
32,  147  NW  998. 

[a]  TIraa,  the  exclusion  of  oral 
evidence  of  the  existence  of  a  report 
Is  harmless  error  where  the  report 
itself  is  subsequently  put  in  evidence. 
State  v.  Merkle,  82  n!  J.  L.  172.  83 
A  186. 

18.    Horton   v.    State,    128   Ga.    26, 

57  SE  224;  Miller  V.  State,  (Tex.  Cr.) 
185  SW  29;  Monson  v.  State,  (Tex. 
Cr.)   63  SW  647. 

M.  Bdgington  v.  U.  S.,  164  U.  S. 
361.   17   set  72.  41  L.  ed.   467. 

SO.  Trozzo  V.  Peo.,  51  Colo.  323, 
117  P  150;  Peo.  v.  Albers,  137  Mich. 
678.  100   NW  90S-. 

81.  Hill  V.  State,  (Ala.)  40  S  387; 
State  v.  Eastman,  62, Kan.  363,  63  P 
697;  Terr.  v.  McNabb,  16  N.  M.  626, 
120  P  907  (holding  that,  while  the 
word  "Irrationally"  is  sometimes  used 
as  a  synonym  of  "insanity,"  the  ad- 
mission of  evidence  of  the  Irrational- 
ity of  a  defendant  did  not  cure  the 
rejection  of  evidence  of  his  Insanity). 

Sa.  Altl. — Splcer  v.  State.  188  Ala. 
9,  65  S  972  (holding  that  the  exclu- 
sion of  testimony  of  witnesses  for 
accused  was  not  rende^d  harmless 
by  permitting  accused  to  testify  to 
the  facts  which  witnesses  were  called 
to  prove);  Turner  tr.  State,  160  Ala. 
40,  49  S  828  (holding  that,  where 
evidence  of  threats  was  given  by 
other  witnesses  to  whose  testimony 
the  Jury  might  not  have  given  as 
much  credence  the  exglusiop  of  evi- 
dence of  the  threats  was  not  harm- 
less); Allen  V.  State,  146  Ala.  61,  41 
S  624;   Pearce  v.   State,   4   Ala.  A.   82. 

58  S  996  (holding  that  the  errone- 
ous exclusion  of  record  evidence  was 
not  rendered  harmless  by  the  fact 
that  defendant  was  able  to  get  the 
evidence  before  the  Jury  by  the  state- 
ment of  a  witness  whose  testimony 
was  denied,  since  the  Jury  might  not 
have   believed   the  witness). 

Ga. — Lovett  v.  State.  80  Ga.  255, 
4  SR  912  (holding  that  error  In  ex- 
cluding an  oral  examination  of  a  wit- 
ness Is  not  cured  by  submitting  to 
the  Jury  a  written  recital  thereof 
after  the  witness  had  left  the  stand 
and  after  the  argument  had  pro- 
gressed to  an  advanced  stage). 

111.— Peo.  V.  Penman,  271  111.  82, 
UO  NB  894. 

Ind. — Danenhoffer  v.  State,  79  Ind. 
76. 

Iowa. — State  v.  Gather,  121  Iowa 
106,  96  NW  722. 

Mo. — State  V.  Nelson,  166  Mo.  191. 
65    SW    749,    89    AmSR    681. 

N.  J.— State  v.  Merke,  83  N.  J.  L. 
677.  86  A  330  [rev  82  N.  J.  L.  172,  83 
A  186]  (holding  that,  where  the  offl- 
cial  character  of  a  document  was  a 
relevant  circumstance,  the  refusal  to 
admit  it  in  evidence  was  not  ren- 
dered harmless  by  the  admission  of 
oral  testimony  as  to  the  same  facts). 

Wash. — State  v.  Ellis,  30  Wash. 
369,  373,  70  P  963  (where  It  was  said: 
"It  is  suggested  by  counsel  for  the 
state  that  ample  testimony  to  the 
reputation  of  the  deceased  as  an  ag- 
gressive, quarrelsome.  dangerous, 
fighting  man  was  introduced,  and 
that    the   exclusion    of    the    evidence 
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nndentood  that  in  the  court's  opinion  it  was  wholly 
immaterial ;'*  where  the  court's  action  might  have 
led  the  jury  to  believe__that  the  evidence  was  in- 
credible ;"*  or  where,  notwithstanding  the  subsequent 
admission  of  the  evidence,  the  ruling  excluding  it 
in  the  first  instance  was  not  modified^ or  reversed.^" 
[i  3682]  (bb)  'Throngh  Same  Witness.!*  Xhe 
rule  that  error  in  the  rejection  of  evidence  is  cured 
by  the  sub^quent  reception  of  the  same  evidence 
iiiids  its  most  frequent  application  in  cases  where 
subsequently  the  same  testimony  as  that  objected 
to  and  excluded  is  elicited  from  the  same  witness 
OD  further  examination."  The  exclusion  of  compe- 
tent testimony  on  direct  examination  is  cured  by 
the  admission  of  the  matter  sought  to  be  elicited  on 
cross-examination  of  the  witness.'*  And  the  exclu- 
sion of  proper  testimony  on  the  cross-examination 
of  the  state's  witness  is  cured  where  he  is  subse- 
quently examined  as  to  the  same  matters.*'  Also 
error  in  rejecting  competent  evidence  is  cured  by  a 
subsequent  statement  by  the  witness  that  he  was  not  • 
able  to  testify  as  expected;*"  by  an  answer  that  he  * 
knew  nothing  of   the  matter   which   the  question 

relating  to  his  reputation  an^  habit' 
of  carrying  and  using  deadly  weap- 
ons when  engaged  in  quarrels  was 
inconsequential,  and  worked  no  prej- 
udice to  defendant.  But  It  is  appar- 
ent that  a  man  who  habitually  car- 
ries and  uses  such  weapons  in  quar- 
rels must  cause  greater  apprehension 
of  danger  than  one  who  does  not 
bear  such  reputation  and  does  not 
bave  such  habits.  The  vital  question 
is  the  reasonableness  of  the  defend- 
ant's apprehension  of  danger,  and  his 
Kood  faith  in  acting  upon  such  appre- 
hension"). 

83.  State  V.  Marco,  S2  Or.  176, 
50  P  799. 

14.  Peo.  -v.  Manahan,  61  App.  Div. 
T5.  70   NTS    108. 

as.  Com.  v.  Goldberg,  218  Mass. 
88.  98  NB  692. 

M.  IB  otvll  oaaaa  see  Appeal  and 
Error  I  3000. 

87.  U.  S. — Weddel  v.  U.  S.,  21 S 
Fed.   208,    129    CCA   552. 

Ala. — Carmlchael  v.  State,  197  Ala. 
185,  72  S  405;  Green  ▼.  State,  168 
Ala.  90.  53  S  286:  Pate  T.  State,  158 
Ala.  1.  48  S  388;  Farrlsh  v.  State,  139 
Ala.  It,  36  S  1012;  Elmore  v.  St£te, 
118  Ala.  50.  S5  S  25;  Lee  v.  State, 
lA.)  75  S  282;  Rogers  v.  State,  (A.) 
75  S  264;  Allsup  v.  State,  (A.)  72  S 
599;  Brown   v.   State,  11  Ala.  A.  321, 


sought  to  bring  out  in  the  evidence;*^  or  where  de- 
fendant was  subsequently  notified  that  the  testimony 
would  be  admitted  if  desired,  although  the  witness 
was  not  reintroduced.*'  It  has  been  held,  however, 
that,  where  the  trial  court  has  erred  in  refusing  to 
permit  a  witness  for  the  prosecution  to  be  sufficiently 
cross-examined  as  desired  by  counsel  for  defendant, 
and  several  days  later  the  court  orders  such  witness 
to  be  recalled  and  permits  counsel  for  defendant  to. 
proceed  with  the  cross-examination,  and  upon  his 
refusal  to  do  so  directs  the  district  attorney  to 
ask  the  questions  for  him,  it  cannot  be  considered 
contumacious  conduct  or  to  show  an  undue  struggle 
to  secure  exceptions  that,  afte>  the  connection  of 
the  evidence  of  the  witness  had  been  lost,  counsel 
for  defendant  refused  to  relieve  the  court  by  bring- 
ing in  evidence  that  had  been  improperly  excluded 
and  which  then  had  lost  its  value  for  the  defense, 
from  error  which  it  committed.** 

[i  3683]  cc.  Facts  Admitted  by  State.**  The 
exclusion  of  admissible  evidence  to  show  a  fact 
which  was  admitted  or  not  disputed  by  the-  state  is 
not  prejudicial  error.**     Nevertheless  to  have  this 


t(  S  829;  Brooks  V.  State.  8  Ala.  A. 
577,  (2  S  569:  Nickerson  v.  State,  6 
Ala.  A  27.  60  S  446;  Jackson  v.  State, 
5  Ala.  A.  306.  57  S  694;  Bradley  v. 
State.  3  Ala.   A.   212,  58  S  95. 

Cal. — ^Peo.  V.  Harlan,  133  Cal.  16, 
65  P  9;  Peo.  v.  Gilmore,  53  P  806; 
Peo.  V.  Kramer.  117  Cal.  647,  49  P 
M!:  Peo.  v.  Fong  Ah  Sing.  70  Cal.  8. 
11  P  823;  Peo.  v.  Parton,  49  Cal.  63*; 
Peo.  V.  WlUIamB,  27  Cal.  A.  297,  149 
P  768;  Peo.  v.  Overacker,  15  Cal.  A. 
«20.  115    P    756. 

Colo. — Ryan  v.  Peo.,  60  Colo.  99, 
lU  P  306.  AnnCa8l912B  1232;  De- 
mato  V.  Peo..  49  Colo.  147.  Ill  P  703, 
35  LRANS    621.    AnnCasl912A   783. 

Ga.— Woods  V.  State,  137  Ga.  85, 
7!  8E  908. 

ni.— Peo.  V.  Phlpps,  268  111.  210, 
109  NB  25;  Ooon  Bow  v.  Peo.,  160 
III.  438,  43  NB  593;  Peo.  v.  Herbert, 
m  III.  A.  137}  Peo.  V.  Zoeller.  160 
HI.  A.  437. 

Ind. — Gibbs  v.  State.  116  NG  584; 
Blocher  v.  State,  177  Ind.  358.  98 
KE  118:  Litlard  v.  State,  161  Ind. 
WJ.  50  NB  388.  ,  ,,,    , 

Iowa. — State  v.  Rivers,  124  Iowa 
17.  »8  NW   785.  ^.    , 

La. — State  v.  Robertson,  133  La. 
W.  13  S  363;  Stnte  v.  Martin,  47  La. 
Ann.    1540.    18    S    508. 

Mass. — Com.  v.  Nelson,  180  Mass. 
ii,  (I  NG    802. 

Ulnn. State  v.  Mlnck,  94  Minn.  60, 
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102  NW  207. 

Miss. — McCullough  V.  State,  28  S 
946. 

Mont. — State  v.  De  Hart,  38  Mont. 
211     99    P    438 

Nebr. — Coll  v.  SUte,  62  Nebr.  16, 
86   NW   926 

N.  J.— State  v.  Plsanlello,  88  N.  J. 
L.  262,  96  A  89;  Clifflird  v.  State,  60 
N.  J.  L.  287,  37  A  1101  [aff  61  N. 
J.  L.  217.  89  A  7211. 

N.  T. — Peo.  V.  Barnes,  202  N.  T. 
77,  96  NE  16;  Peo.  v.  Hampartjoo- 
mian,  196  N.  Y.  77,  89  NB  451,  198 
N.  T.  515  mem,  91  NE  286;  Peo.  v. 
Spencer,  179  N.  T.  408,  72  NB  461; 
Peo.  T.  Tucikewltz,  149  N.  T.  340, 
43  NE  548;  Peo.  v.  Brooks,  131  N.  Y. 
321.  30  NE  189  [aff  15  NY8  362];  Peo. 
V.  Fisher,  136  App.  Div.  67,  120  NY8 
669;  Peo.  v.  Barondess,  16  NY8  436, 
8  N.  Y.  Cr.  234  [rev  on  other  grounds 
133  N.  Y.  649  mem,  31  'NE  240  mem, 
8  N.  Y.  Cr.  376];  McCann  v.  Peo.,  3 
Park.  Cr.  272  [rev  dn  other  grounds 
16  N.  Y.  58]. 

S.  C. — State  v.  Crosby,  88  S.  C.  98, 
70  SB  440;  State  v;  Taylor,  67  S.  C. 
483,  36  SB  729.  76  AmSR  676;  State 
V.   Chaffln,    56   S.    C.    431,    33   SB   464. 

Tenn. — Gardner  v.  State,  121  Tenn. 
684,  120  SW  816. 

Tex. — Stephens  v.  State,  69  Tex. 
Cr.  437,  154  SW  996;  Cain  v.  State, 
68  Tex.  Cr.  507,  153  SW  147;  Hughes 
v.  State,  67  Tex.  Cr.  8S8,  149  SW 
173;  Battles  v.  State,  63  Tex.  Cr. 
147,  140  SW  783;  Thompson  <.  State, 
61  Tex.  Cr.  260.  134  SW  860;  Proc- 
tor v.  State,  64  Tex.  Cr.  264,  112  SW 
770. 

Wash. — State  v.  Schuman,  89  Wash. 
9,  153  P  1084;  State  v.  Roller,  80 
Wash.  692,  71  P  718. 

W.  Va— State  v.  Gibson,  67  W.  Va. 
548.  68  SB  295,  28  LRANS  965. 

Wis.— Meehan  v.  State,  119  Wla. 
621,  97  NW  173. 

[a]  Thus  (1)  in  a  prosecution  .for 
forgery,  the  exclusion  of  an  answer 
as  to  the  absence  of  fraudulent  In- 
tent was  not  prejudicial,  where  the 
subsequent  testimony  of  the  same 
witness  negatived  any  imputation  of 
fraud.  State  v.  Rivers.  124  Iowa  17. 
98  NE  785.  (2)  Where  accused 
claimed  that  he  was  insanely  In  love 
with  the  prosecutrix  at  the  time  he 
committed  the  alleged  assault  on  her 
with  Intent  to  murder,  he  was  not 
prejudiced  by  the  exclusion  of  testi- 
mony as  to  whether  the  witness  ob- 
served anything  peculiar  and  unnat- 
ural with  reference  to  accused,  the 
witness  having  afterward  testified 
that  from  what  he  noticed  of  defend- 
ant he  believed  that  he  was  irration- 
al and  insane,  related  accused's  con- 
duct and  statements  which  formed 
the    basis    of    his    belief.      Peo.    v. 


Vaughn,  14  Cal.  A.  201.  Ill  P  620. 
(3)  A  conviction  will  not  be  reversed 
for  >  the  erroneous  exclusion  of  a  wit- 
ness' answer  to  a  question,  where  the 
record  shows  that  the  Identical  lan- 
guage was  allowed  to  stand  In  an- 
other part  of  the  witness'  testimony. 
Fleming  v.  State,  64  Tex.  Cr.  339,  114 
SW  883.  (4)  In  a  homicide  case, 
refusal ,  to  permit  a  witness  to  an- 
swer a  question  inquiring  If  he  hearQ 
decedent  make  threats  against  ac- 
cused, because  it  was  a  conclusion, 
was  not  reversible  error,  where  the 
witness  was  later  permitted  to  state 
the  language  constituting  the  threat. 
State  V.  Stockman,  82  S.  C.  388,  64  SB 
595,  129  AmSR  888.  (G)  The  refusal 
of  the  court  to  compel  the  state  to 
place  eye  witnesses  of  the  crime  on 
the  stand  is  cured  by  the  action  of 
defendant  in  examining  them .  on  his 
own  behalf.  State  v.  Rolla,  21  Mont. 
682.   55   P  623. 

8&  Peo.  V.  Asbury,  272  111.  671. 
112  NB  289;  State  V.  Welch.  22  Mont. 
92.  56  P  927;  State  v.  Welch,  33  Or. 
33,   64  P  213. 

ae.  Ala. — Roden  v.  State,  3  Ala. 
A.   204,  58  S  73. 

Dak. — Terr.  v.  Collins.  6  Dak.  234, 
60  NW  122. 

Fla.— Marlow  v.  State.  49  Fla.  7,  8& 
S  663. 

Ga.— Hlnkle  v.  State,  94  Ga.  696,  21 
SB  695. 

111.— Spears  v.  Peo.,  220  111.  72,  77 
NB  112,  4  LRANS  402. 

I&r. — Butler   v.    Com.,   2   SW   228. 

Mich. — Burden  v.  Peo..  26  Mich. 
162;   DlUln   v.   Peo.,   8   Mich.    367. 

Mo. — State  V.  Murphy,  118  Mo.'  7. 
26   SW   95. 

N.  Y. — Peo.  V.  Pindar,  210  N.  Y. 
191,  104  NB  133  [aff  169  App.  Div. 
12,  144  NYS  242,  and  rearg  den  21» 
N.  Y.  621  mem,  104  NEU1137  mem, 
211  N.  Y.  610  mem,  106  NB  1038 
mem]. 

Or. — State  v.  Savage,  36  Or.  191, 
60   P  610.  61   P   1128. 

S.  D.— State  v.  Smith,  8  S.  D.  647, 
67  NW  619. 

Wis. — Zoldoske  v.  State,  82  Wis. 
580,   52   NW  778. 

30.  Rldgely  V.  State,  76  Md.  610, 
23  A  1099. 

31.  Maione  v.  State,  176  Ind.  338. 
96  NE  l;  State  v.  MilUcan,  168  N.  C. 
617,    74    SE   107. 

39.  Monson  v.  State,  (Tex.  Cr.) 
63  SW  647. 

38.  Peo.  V.  Becker,  210  N.  Y.  274, 
104  NB  396.  216  N.  Y.  126,  109  NE 
127,  33  N.  Y.  Cr.  93,  AnnCasl917A 
600. 

34.  In  dvll  caasa  see  Appeal  and 
Error  I  2996. 

35.  Ala. — Francis  v.  State,  183 
Ala.   39.   65  S   969;   Pitman  v.   State, 
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effect  the  admission  must  have  at  least  eqnal  proba- 
tive force  with  the  evidence  excluded.'* 

[$  3684]  dd.  iBy  Iiutnictidna."  In  its  instruc- 
tions to  the  jury  the  trial  court  may  as  a  general 
rule  cure  whatever  errors  it  may  have  committed  in 
ruling  out  evidence,'^  as,  for  instance,  by  an  instruc- 
tion that  the  fact  which  the  evidence  excluded  was 
offered  to  prove  is^  established  by  undisputed  testi- 
mony;" or  where  the  court  subsequently  reverses  its 
ruling  and  permits  the  witness  to  testify  and  in- 
structs the  jury  in  respect  of  the  matters  to  which 
the  witness  testifies.*"  But  error  in  excluding  defend- 
ant's testimony  that  he  made  a  confession  through 
fear  was  not  cure(^  by  a  charge  that  the  jury  might 
disregard  th,e  confession  if  they  found  that  it  was 
procured  through  fear.*^ 

[$  3685]  L  SobmiBsion  or  Failure  to  Submit  Is- 
sues *' — (1)  In  Cteneral.  Erroneous  submission  of 
an  issue  is  not  prejudicial  where  the  jury  find  de- 
fendant g^uilty  of  a  higher  offense  than  the  one  to 


was  prejudicial  error  to  submit  to  the  jury  whether 
certain  statements  by  accused  amounted  tp  a  con- 
fession, although  his  statements  were  proper  for  the 
jury's  consideration.** 

Failure  to  submit  issues  is  not  prejudicial  where 
the  evidence  on  the  issues  is  not  contested;*''  where 
the  evidence  in  support  of  the  issue  is  documentary 
and  wholly  insufficient  in  law  to  sustain  it;*"  or 
where  the  issue  not  submitted  depends  upon  the 
same  evidence  as  another  issue  which  was  submitted 
and  in  respect  of  which  a  verdict  for  the  people  was 
directed  by  the  court.*' 

[$  3686]  (2)  Submitting  Questions  of  Lav  to 
Jury.'"  The  erroneous  submission  of  questions  of 
law  to  the  jury  will  not  be  ground  for  reversal  where 
no  prejudice  resulted  to  aefendant,"^  as  where  the 
position  taken  by  defendant  renders  a  decision  of 
the  question  unnecessary;'^  where  the  question  is 
properly  decided;"  or  where  the  verdict  is  correct.'* 
But  it  has  been  'held  reversible  error  to  submit  to 


erroneous  submission  of  an  issue  which  there  was  no 
competent  evidence  to  support  is  prejudicial  error, 
where  from  the  circumstances  of  the  case  it  is  prob- 
able that  the  jury  convicted  defendant  on  that  is- 
sue.** So  on  a  trial  for  conspiracy  it  is  reversible 
error  to  submit  the  question  whether  the  conspiracy 
included  means  of  which  there  was  no  evidence.*' 
And  where  the  only  issue  was  that  of  identity,  it 

148  Ala.  612,  42  S  998;  Hickman  ▼. 
State,  12  Ala.  A,  22.  67  S  776:  Hauaer 
v.  State,  6  Ala.  A.  31,  60  S  549:  Powell 
tr.  State,  6  Ala.  A.  75,  59  S  530. 

Ark.— Tlner  v.  State,  109  Ark.  138, 
168  SW  1087;  Brooks  v.  State,  85  Ark. 
376,  108  SW  205;  Mitchell  v.  State, 
73  Ark.  291,  83  SW  1050. 

Cal.— -Peo.  T.  Harlan,  13S  Cal.  16, 
66  P  9. 

Iowa. — State  v.  Hockett,  70  Iowa 
442,    30   NW    742. 

Ky. — Stamper  v.  Com.,  116  SW  339, 
33  KyL  580;  Metcalfe  v.  Com.,  86  SW 
634.    27   KyLi    704. 

Mo. — State  v.  Long,  209  Mo.  366, 
108  SW  36;  State  v.  CUnkenbeard, 
(A.)   186  SW  663. 

Nebr. — Johns  ▼.  State,  88  Nebr. 
146,  129  NW  247;  Kelly  v.  State,  61 
Kebr.  672,  71  NW  299. 

N.  J.— State  V.  SkiUman.  76  N.  J. 
li.  464,  70  A  83  (aft  77  N.  J.  L..  804, 


which  the  issue  relates.*^    On  the  other  band,  the    ,  a  jury  the  question  of  guilt  under  a  count  which  was 


76  A  107SJ. 
.     N.  C-^Ute  ▼.  Cardwell,  166  N.  C. 

809,  81  SE  628. 

N.  D.— State  V.  Rellly.  26  N.  D. 
339.  141  NW  720. 

S.  C. — State  V.  Sanders,  103  S.  C. 
216,  88  SE  10;  State  v.  tiemacks,  98 
a.   C.    498.    82   SB  879. 

Tex. — Guntor  v.  State,  (Cr.)  191 
SW  541;  Matthews  v.  State,  72  Tex. 
Cr.  654,  163  SW  723;  Ray  v.  State, 
47  Tex.  Cr.  407,  83  SW  1121;  Rob- 
bins  V.  State.  47  Tex.  Cr.  312,  83  SW 
690,  122  AmSR  694;  Lamb  v.  SUte, 
(Cr.)  66  SW  61. 

[a]  nma  (l)  It  was  not  harmful 
to  one  accused  of  forging  a  will  to 
exclude  evidence  tending  to  show  the 
condition  of  his  health  when  the  will 
was  alleged  to  have  been  executed, 
where  It  was  admitted  that  he  was 
then  able  to  prepare  it.  State  v. 
Sklllman,  76  N.  J.  L..  464,  70  A  83  (aff 

77  N.  J.  L.  804.  76  A  1073].  (2) 
Where  it  was  admitted  in  a  homicide 
case  that  there  was  ill  feeling  be- 
tween the  parties,  it  was  not  ground 
for  reversal  that  decedent's  father 
was  not  permitted  to  answer  whether 
defendant  and  decedent  were  on  good 
terms  on  a  certain  day  before  the 
killing.  State  T.  Uemacks,  98  8.  C. 
498,  82  SE  879.  (3)  Error  In  exclud- 
ing on  a  trial  for  statutory  rape  evi- 
dence of  the  bad  reputation  of  prose- 
cutrix for  virtue  and  chastity  is 
harmless,   where   it   is  conceded  that 


she  was  a  lewd  woman  at  the  time 
of  the  alleged  ottense.  Kearse  y. 
State,  68  Tex.  Cr.  633,  151  SW  827. 
(4)  It  being  an  uncontroverted  fact 
in  the  case  that  defendant  had  been 
convicted  of  lunacy  and  confined  in 
the  insane  asylum,  exclusion  of  rec- 
ord evidence  thereof  was  harmless. 
Liamb  v.  State,  (Tex.  Cr.)  56  SW 
61.  (6)  Where  the  trial  court  ex- 
cluded testimony  offered  by  defend- 
ant, but  later  changed  his  ruling 
after  the  witness  had  gone  home,  ana 
the  prosecuting  attorney  admitted 
the  facts  which  defendant  offered  to 
prove  by  that  witness,  the  defendant 
was  not  thereby  prejudiced.  Mason 
V.    State,    74    Tex.    Cr.    256,    168    SW 

116,  AnnCasl917D   1094. 
as.     Peo.     v.    Bahr,    74    App.    Dly. 

117,  77  NTS  443  (holding  that  de- 
fendant cannot  be  deprived  of  the 
right  to  prove  his  good  character  by 
a  subsequent  admission  that  the  wit- 
ness whose  testimony  was  received 
would  have  testified  that  his  reputa- 
tion was  good). 

37.  Xn  tiva.  oMiaa  see  Appeal  and 
Error  i   3002. 

38.  Vrewltt  v.  State,  106  Miss.  82, 
63  S  830.  And  see  Hardeman  v. 
State.  61  Tex.  Cr.  Ill,  133  SW  1056 
(holding  that,  where  the  court  quali- 
fied a  bill  of  exceptions  in  a  prose- 
cution for  murder  by  stating  that 
the  state  admitted  before  the  Jury 
that  the  deceased  was  criminally  in- 
timate with  the  wife  of  a  certain 
witness,  and  the  statement  of  facts 
showed  that  to  be  true,  there  is  no 
reversible  error  In  excluding  evi- 
dence of  such  fact). 

39.  Prewltt  T.  State,  106  Miss.  82, 
63   S   330. 

40.  Peo.  V.  Wyoolf,  160  Mich.  449, 
114  NW  242.  ^    ., 

41.  Peo.  V.  Taranto.  217  N.  T.  199, 
111  NE  758  [rev  171  App.  Dlv.  960 
mem,    165    NTS    1132    mem]. 

4a.  In  etTU  OS—  see  Appeal  and 
Error  5  3009  et  seq. 

43.  Stale  v.  Martin,  230  Mo.  680, 
132  SW  596. 

44.  State  v.  Stapp,  246  Mo.  338, 
151    SW  971. 

45.  Patterson  v.  U.  S.,  222  Fed. 
599,  138  CCA  123  [rev  201  Fed.  697 
(certiorari  den  238  U.  S.  636,  36  SCt 
939,    69    L.    ed.    1499)]. 

46.  Conners   T.   Com.,   162   Ey.    67, 


unsupported  by  any  evidence,  although  defendant 
was  convicted  on  another  count." 

[$  3687]  m.  Demurrer  to  Evidence,  Directing 
Verdict,  and  Peremptory  Instructions.'*  Demurrer 
to  evidmiM.  The  overruling  of  a  demurrer  to  the 
evidence  by  defendant  is  not  ground  for  reversal 
where  he  is  not  prejudiced  thereby,"  as  where  de- 
fendant was  afterward  permitted  to  interpose  evi-- 

153   SW  16. 

47.  Robertson  v.  State,  68  Tex.  Cr. 
243.  150  SW  893. 

48.  Storm  v.  Arizona,  170  Fed. 
423,   96  CCA  693. 

48.  Peo.  V.  WUklson,  SO  Cal.  A. 
473.   158  P  1067. 

60.  Zn  olvU  oMMa  see  Appeal  and 
Error   J    3010. 

51.  Cal. — Peo.  v.  Bradbury,  166 
Cal.   805,   103  P  215. 

Colo. — Wheeler  v.  Peo.,  166  P  257. 

Kan. — State  v.  Lewis,  10  Kan.  167. 

Mass. — Com.  v.  Brown,  121  Mass. 
69. 

Miss.— Ford  T.  State,  96  Miss.  85, 
SO    S    497. 

Mo. — StatCkV.  VoIIenweider,  94  Mo. 
A.  158,  67  SW  942. 

N.  C. — State  V.  Jackson,  13  N.  C 
663. 

Okl. — Coleman  v.  State,  6  Okl.  Cr. 
262,  118  P  694. 

Pa. — Com.  v.  Stern,  68  Pa.  Super. 
691. 

Tex. — ^Vails  v.  State,  69  Tex.  Cr. 
340.  128  SW  1117.  1. 

[a]  Aooomnlloa'B  tevttmoBy. — It 
is  not  reversible  error  for  the  court 
to  submit  the  question  as  to  whether 
a  witness  is  an  accomplice  to  the 
Jury  to  be  found  by  them  as  a  fact, 
although  it  would  be  better  practice 
for  the  court  to  charge  that  the 
witness  was  an  accomplice  where 
tliere  is  no  conflict  of  evidence  on 
tnls  question.  Vails  v.  State,  69  Tex. 
Cr.  340,  128  SW  1117. 

53.  State  V.  VoIIenweider,  94  Mo. 
A.  158,  67  SW  942. 

63.  Colo. — Wheeler  v.  PeO.,  165  P 
267. 

Kan. — State  v.  Lewis,  10  Kan.  157. 

Mass. — Com.  v.  Brown,  121  Mass. 
69. 

N.  C. — State  T.  Jackson,  13  N.  C. 
563. 

Pa. — Com.  V.  Stem,  68  Pa.  Super. 
S91. 

54.  Coleman  v.  State,  6  Okl.  Cr. 
262.   118   P   694. 

55.  Botsch  V.  State,  4}  Nebr.  601. 
61    NW  730. 

56.  In  etTU  emmtm  see  Appeal  and 
Error   9   3005   et  seq. 

87.  Lowe  V.  State,  44  Fla.  449.  IS 
S  966,  103  AmSR  171;  Holland  v. 
State,  39  Fla.  178,  22  S  298;  State 
V.  Miller,  (Mo.)  188  SW  87;  State  v. 
O'Brien,  228  Mo.  404,  128  SW  782. 
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dence  in  his  defense;*  or  where  the  demnirer  was 
interposed  to  evidence '  nnder  a  count  aa  to  which 
defendant  was  acquitted." 

Directinx  verdict.  Any  error  in  refusing  to  di- 
rect an  acquittal  as  to  one  count  is  harmless  where' 
the  jury  acquits  thereon.*"  Also  any  error  in  refus- 
ing to  entertain  a  motion  by  accused  at  the  close 
of  the  state's  evidence  for  the  direction  of  a  verdict, 
because  of  the  trial  court's  practice  of  hearing  such 
motions  only  after  all  the  evidence  was  in,  was 
eared  where,  after  accused's  refusal  to  put  in  any 
evidence,  the  motion  was  renewed  and  refused  after 
argument  when  the  court  offered  to  permit  accused 
to  put  in  evidence,  accused  not  having  been  preju- 
diced by  the  ruling  on  the  original  motion." 

Peremptory  instmctions.     If,  after  defendant's 
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U.  S.,  209  U.  8.  56,  28  SCt  428.  52 
U  ed.  681;  Swift  v.  U.  8..  209  U.  8. 
S(,  28  SCt  428,  52  L.  ed.  681;  Armour 
PackinK  Co.  v.  U.  S..  209  U.  S.  58,  28 
Sa  428.  52  L.  ed.  681;  Sawyer  v.  U. 
a.  202  U.  S.  150,  26  SCt  675,  60  L. 
ed.  972.  6  AnnCas  269;  Perkins  v.  U. 
8..  228  Fed.  408.  142  CCA  638;  Ed- 
wards V.  U.  S.,  223  Fed.  809,  138  CCA 
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set  228,  54  L.  ed.  1207]. 
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M  SE  19;  Taylor  ▼.  SUte,  138  Oa. 
<2<,  7<  BE  847;  Jones  ▼.  SUte,  130 
Oa.  274,  60  SE  840;  Hoxle  ▼.  SUte, 
114  Ga.  19.  89  SE  944;  Studstill  V. 
State,  105  Oa.  832,  31  SE  542;  Seyden 
».  8UU,  78  Oa.    106;    Tate  v.    SUte, 


46  Oa.  148;  Evans  v.  SUte,  19  Osk  A. 
68,  90  SE  1085  [conforming  to  an- 
swers to  cert  questions  90  SE  748]; 
Bates  V.  SUte,  18  Oa.  A.  718,  90  SE 
481;  Dawson  y.  SUte,  18  Oa.  A.  176, 
88  SB  990;  Ma  this  v.  SUte,  16  Oa.  A. 
381,  85  SB  862;  Jackson  v.  State,  16 
Ga.  A.  213,  84  SB  974;  Bragg  v.  State, 
16  Oa.  A.  868,  83  SE  274;  Sellers  v. 
State,  12  Oa.  687,  78  BE  196;  Ktnsey 
V.  SUte.  12  Oa.  A.  422,  77  SE  369; 
Henderson  v.  SUte,  11  Oa.  A.  803, 
76  SE  364;  Brundage  v.  State,  7  Oa. 
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96  NB  294;  Peo.  v.  Polndexter,  243 
111.  68,  90  NE  261;  Peo.  v.  Davidson, 
240  111.  191,  88  NB  665;  Peo.  y.  Za- 
jicek.  233  111.  198,  84  NE  249;  Bress- 
ler  V.  Peo.,  117  111.  422,  8  NE  62;  Da- 
cey  V.  Pec.  116  111.  665.  6  NB  166; 
Panton  v.  Peo.,  114  111.  506,  2  NB 
411;  Usiell  v.  Peo..  173  111.  A.  257; 
Peo.  V.  Warfleld,  172  HI.  A.  1  [rev 
on  other  grounds  261  III.  293,  108  NB 
979};  Peo.  V.  Bush,  150  111.  A.  48; 
Hays  V.  Peo.,  127  111.  A.  299. 

Ind. — Welgand    v.    State,    178    Ind. 

623.  99  NB  999;  Mason  v.  State,  170 
Ind.  195,  83  NB  613;  flacock  v.  State, 

169  Ind.  488,  82  NB  1039;  Hennlng 
V.  State.  106  Ind.  386,  6  NE  803,  7 
NB  4,  65  AmR  756;  Brown  v.  SUte, 
105  Ind.  386,  6  NB  900:  Stout  y.  SUte, 
90   Ind.    1. 

Iowa. — SUte  V.  Brackey,  176  Iowa 
699,  167  NW  198;  State  v.  Vochoski, 

170  Iowa  246,  160  NW  63;  SUte  v. 
Woodworth,  168  Iowa  263,  160  NW 
25;  SUte  V.  Smith,  162  Iowa  336,  144 
NW  82,  49  LRANS  834;  State  v. 
Browning,  163  Iowa  87,  133  NW  830; 
State  y.  McCausland,  137  lOwa  364, 
113  NW  852;  SUte  v.  Krug,  136 
Iowa  231,  113  NW  822:  SUte  v.  Ha- 
mann.  118  Iowa  367,  85  NW  614. 

Kan. — State  v.  Adams,  93  Kan.  165, 
143  P  426;  State  v.  Outhrldge,  88 
Kan.  846,  129  P  1143:  SUte  v.  Asbell, 

57  Kan.   398.  46  P  770. 

Ky. — Woodford  v.  Com.,  164  Ky. 
818,  159  SW  667;  Salings  v.  Com., 
164  Ky.  738,  159  SW  563;  Black  ▼. 
Com.,  154  Ky.  144.  156  SW  1043;  Ken- 
nedy V.  Com.,  108  SW  891.  32  KyL 
1381;  Oragg  y.  Com.,  104  SW  286,  31 
KyL  873;  Paris  v.  Com.,  93  SW  907, 
29  KyL  483;  Taylor  v.  Com.,  66  SW 
460,   23   KyL   1466;   Sprague  y.  Com., 

58  SW  430,  22  KyL  619;  Crittenden 
T.  Com.,  3  KyL  66;  Bailey  v.  Com., 
2  KyL  436. 

La. — SUte  v.  Chase,  87  La.  Ann. 
165. 

Mass. — Com.  y.  McOrath,  186  Mass. 
1,  69   NE  340. 

Mich. — Feo.    y.    Oreen.    165    Mich. 

624,  119  NW  1087.  21  LRANS  216; 
Peo.  y.  Colbath,  141  Mich.  189,  104 
NW  633;  Peo.  v.  Brewer,  27  Mich.  134. 

Minn. — SUte  t.  Shippey,  10  Minn. 
228,  88  AmD  70. 

Miss.— Davis  V.  State,  108  Miss. 
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motion  for  a  peremptory  instruction  at  the  dose  of 
the  commonwealth's  evidence  .is  erroneously  over- 
ruled, he  introdnoes  evidence  which,  together  with 
the  commonwealth's  evidence,  is  sufficient  to  take 
the  case  to  the  jury,  a  judgment  of  conviction  will 
not  be  reversed  because  of  the  overruling  of  the 
motion  for  a  peremptory  instruction,  \he  rule  being 
the  same  in  a  criminal  case  as  in  a  civil  action.*' 

[(  3688]  IL  Instmctioiui— (1)  Eiror  in  la- 
Btractions  Given — (a)  In  OeneraL"  The  giving  of 
erroneous  instructions  will  not  constitute  a  ground 
for  reversal  where  the  complaining  party  has  not 
been  injured  thereby.*^  Such  is  the  case  where  the 
evidence  of  defendant's  guilt  is  conclusive,  and  on 
the  whole  case  it  Appears  that  the  conviction  cannot 
reasonably  be  supposed  to  have  been  the  result  of 
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the  ^atruction.*"  To  authorize  a  reversal  for  error 
in  instructions,  the  error  must  be  of  such  a  nature 
as  to  injure  defendant 's  substantial  rights.** 

Prejndicial  error.*^    On  the  other  hand,  where  the 
case  has  b6en  submitted  on  erroneous  instructions 


476;  Serrato  v.  State,  74  Tex.  Cr.  41  J, 
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103  SW  864;  Collins  v.  State,  51  Tex. 
Cr.  347,  101  SW  992;  Glascow  v. 
State,  (Cr.)  lOO  SW  933;  Gibson  v. 
SUte,  (Cr.)  190  SW  776{  Miller  v. 
State,  (O.)  100  SW  380;  Banks  v. 
State,  (Cr.)  98  SW  242;  Lee  t.  State, 
47  Tex.  Cr.  620,  85  SW  804;  Kelley 
▼.  State,  46  Tex.  Cr.  23,  80  SW  382; 
Ball  V.  State,  (Cr.)  78  SW  508;  Ross 
V.  State,  (Cr.)  70  SW  543;  Lewis  v. 
State,  ,(Cr.)  59  SW  886;  Stevens  v. 
State,  42  Tex.  Cr.  164,  69  SW  645; 
Williams    v.    State,    41    Tex.    Cr.    365, 

54  SW  759. 

Utah. — State  v.  Romeo,  42  Utah 
46,    128    F   530. 

Va. — Porterfield  v.  Com.,  51  Va. 
801,  22  SB  352;  Muscoe  v.  Com.,  87 
Va.  469,  12  SB  790. 

Wash. — State  v.  Wheeler,  93  Wash. 
538,  161  P  373;  State  v.  Schrock,  92 
Wash.  69,  158  P  1005;  State  v.  Schu- 
nian,  89  Wash.  9,  153  P  1084;  State  v. 
McCormlck,  56  Wash.  469.  105  P 
1037;  State  v.  Gohl,  46  Wash.  408,  90 
P  259;  State  v.  Poole.  42  Wash.  192, 
84  P  727;  State  v.  Brooks,  4  Wash. 
328.  30  P  147. 

W.  Va.— State  V.  Lavln,  64  W.  Va. 
26,  60  SE  888. 

Wis. — Quenther  v.  State,  137  Wis. 
183,  118  NW  640;  Spencer  v.  State. 
132  Wis.  509,  112  NW  462,  122  AmSR 
989,    13  AnnCas  969:     Loew  V.  State, 

60  Wis.  559,  19  NW  437;  Hogan  v. 
State.  36  Wis.  226. 

Wyo. — Flanders  v.  State,  24  Wyo. 
81,  156  P  39;  Egrgart  v.  State,  19  Wyo. 
285,  116  P  454;  Dlckerson  v.  State, 
18   Wyo.    440.    Ill    P   857,    116    P   448. 

[a]  Btatlsf  reaaona, — An  Instruc- 
tion embracing  a  correct  proposition 
of  law  applicable  to  the  evidence  Is 
not  rendered  prejudicial  because  the 
court  subjoins  a  correct  reason  un- 
derlying the  principle  of  law  embod- 
ied in  the  instruction,  although  the 
practice  of  stating  reasons  is  use- 
less and  dangerous.  Hawthorne  v. 
State,  72  Fla.   524,   73   S   590. 

tb]  A  ohazg'e  wUoli  does  not  pur- 
port to  declar*  •  pxlnolple  of  law,  b«t 
'  u  meraly  a  ■tatamant  of  faot,  does 
not  authorize  a  reversal,  in  the  ab- 
sence of  a  showing  that  it  is  Incor- 
rect. Davis  V.  State,  120  Oa.  843,  48 
SB  305. 

[c]  Statlnir  tliat  tlie  Inatmotlona 
»>•  |lvm  1>7  reqneat  Is  not  prejudi- 
cial, although  the  better  practice  Is 
to  omit  reference  to  such  fact.  Ham- 
ilton V.  State.  129  Ga.  747,  59  SE 
803. 

[d]  Btatliur  oontentloa  of  daf end- 
ant's  counsel. — Complaint  may  not  be 
made  of  the  trial  judge  having  stated 
one  of  the  contentions  of  defendant's 
counsel,  tt  not  appearing  that  it 
was   an   incorrect   statement   or   that 


it  prejudiced  defendant.  State  ▼. 
Fogleman,   164  N.  C.   458,  79  SE  879. 

[e]  Whsrs  lastmotloas  tsll  the 
jnr/  to  do  what  thsjr  shonld  hare 
done  wlthont  any  Inatziustiaas  on  the 
subjsot,  and  the  propositions  of  law 
formulated  by  them  are  correct,  the 
court  will  not  reverse  merely  because 
it  may  not  have  been  Strictly  proper 
to  give  the  instructions.  Peo.  v. 
Barthleman,  120  Cal.  7,  52  P  112 
(holding  that  the  reviewing  court 
will  not  reverse  for  an  instruction 
that  the  testimony  of  medical  experts 
was  to  be  reviewed  with  scrutiny 
and  received  with  great  caution,  and 
that  the  value  of  such  testimony  de- 
pends on  the  truth  or  falsity  of  the 
hypothetical  facta  on  which  the  ex- 
perts founded  their  opinion). 

[f  ]  OlTlnc  of  nnnaoesBstjr  iastnio- 
tlona  relative  to  the  ^competency  of 
a  youthful  witness  is  not  ground  for 
reversal.  Shields  v.  State,  16  Ga.  A. 
680,    86   SB    1057. 

[gl  Vechnical  and  vnlniportaBt 
omissions  (1)  in  instructions  which 
could  not  have  prejudiced  defendant 
will  not  constitute  a  ground  for  re- 
versal. Franklin  v.  State,  63  Tex.  Cr. 
438,  140  SW  1091;  Jones  v.  State,  63 
Tex.  Cr.  394,  141  SW  954.  (2)  A 
written  instruction  that  accused's  in- 
nocence was  presumed  until  the  es- 
tablishment of  bis  guilt  "beyond  a 
reasonable  by  legal  evidence"  was 
not  prejudicial  error  for  omitting 
"doubt"  after  "reasonable,"  especial- 
ly where  the  word  was  noX  omitted 
when  the  judge  read  the  charge  to 
the  jury.  Hester  v.  State,  55  Tex. 
Cr.    374,   876,    116   SW   1150. 

[h]  Omitting  an  alsnunt  of  ths 
otrsaas  In  charging  the  jury  is  not 
prejudicial  error  where  the  evidence 
shows  that  such  element  is  present. 
State  V.  Ward,  261  Mo.  149,  168  SW 
940;  Johnson  v.  State,  (Tex.  Cr.)  150 
SW  623. 

[i]  raUnrs  to  Unit  appUcation  af 
evldanos. — Where  there  was  compe- 
tent evidence  leaving  no  doubt  of 
a  defendant's  guilt,  any  error  In  in- 
structions In  failing  to  limit  the  ap- 
plication of  confessions  of  other  de- 
fendants was  harmless  to  him.  Peo. 
V.  Anderson.  239  111.  168,  87  NB  917. 

65.  Ark. — Brown  v.  State,  108  Ark. 
336,  157  SW  934;  Beattle  v.  State,  77 
Ark.  247,  95  SW  163;  Ackerson  V, 
State,  76  Ark.  301,  89  SW  650. 

Cal. — Peo.  V.  Penwlck.  46  Cal.  287; 
Peo.  V.  White,  19  C41.  A.  565,  126  P 
506;  Peo.  v.  Finer,  11  C^l.  A.  642, 
105  P  780. 

Colo. — Beeler  v.  Peo.,  58  Colo.  461, 
146  P  762;  Mulle'r  Mercantile  Co.  v. 
Peo.,  55  Colo.  433,  135  P  764,  Ann 
Casl916A    126. 

Fla.— Kersey  v.  State,  74  S  983: 
Mitchell  V.  State,  43  Fla.  584,  31  S 
242;  Wooten  v.  State,  24  Pla.  335.  6 
S   39,   1   LRA  819. 

Ga. — Qreen  v.  State,  115  Ga.  264, 
41  SE  642;  Farllnger  v.  State,  110 
Ga.  313,  35  SB  152;  Bchols  v.  State, 
109  Oa.  508,  34  SB  1038;  Toler  v. 
State,  108  Ga.  771.  33  .SE  630;  Pascal 
V.  State,  77  Ga.  596.  3  SB  2 ;  Burch  v. 
State.  18  Ga.  A.  290,  89  SE  341;  Usry 
V.  State.  17  Ga.  A.  268,  86  SE  417: 
Wynne  v.  State,  17  Ga.  A.  263,  86  SB 
823;  Cason  v.  State,  16  Ga.  820,  86 
SB  644;  Brown  v.  State,  11  Ga.  A. 
813,  76  SB  360;  Rayfleld  v.  State,  10 
Ga.  A.  48,  72  SB  615:  Phllllpa  v. 
State,  9  Ga.  A.  857,  72  SE  429:  Dobbs 
v.  State,  8  Ga.  A»  731,  70  SE  101: 
Carter  v.  State,  7  Oa.  A.  42,  65  SB 
1090:  Middleton  ▼.  State,  7  Oa.  A.  1, 
66  SE  22. 

Ida. — State  v.  Brill,  21  Ida.  269,  121 
P  79;  State  v.  Sllva,  21  Ida.  247, 
120  P  835;  State  v.  Marren,  17  Ida. 
766,  107  P  993. 


which  operate  to  defendant's  prejudice,  the  convic- 
tion- should  be  reTersed.*"  The  doctrine  of  harmless 
error  cannot  be  applied  where  erroneous  instruc- 
tions were  reasonably  calculated  to  prejudice  the 
rights  of  accused  in  view  of  all  the  evidence  in  the 

111. — O'Donnell  v.  Peo.,  224  111.  218, 
79  NB  639,  8  AnnCas  123;  HeuJ  v. 
Peo.,  198  111.  258,  64  NB  1106;  Young 
V.  Peo.,  193  111.  236,  61  NB  1104;  Peo. 
V.  Whalen,   151  111.  A.  16. 

Ind.— White  v.  State.  178  Jnd.  317, 
99  NB  417;  Griffiths  v.  State,  163  Ind. 
555,    72   NB   563. 

Iowa. — State  v.  Wolff,  173  Iowa 
187,  155  «rw  165;  StaU  T.  Goode,  «i 
Iowa   593,   27  NW  772. 

Kan, — Topeka  v.  Baynor,  8  Kan.  A 
279,    56    P    609. 

KV.— Lake  v.  Com.,  104  SW  lOOJ. 
31  KyL  1232;  Ward  ▼.  Com.,  91  SW 
700,  29  KyL  82;  Wilson  v.  Com.,  $0 
SW  400.  22  KyL  1251. 

Miss. — Canterberry  v.  State,  90 
Miss.   279,   43  S  678. 

Mo. — State  v.  Hyder,  2SP.  Mo.  Kl, 
167  SW  624;  State  v.  Walker,  250  Ho. 
316,  157  SW  309. 

Nev. — State  v.  Sllngerland,  19  Ner. 
135,  7  P  280. 

N.  J. — State  V.  Martin,  77  N.  J.  L. 
652,  73  A  648,  134  AmSR  814,  24 
LRANS  507,  18  AnnCas  986. 

N.  T.— Peo.  V.  Swersky,  218  N.  T. 
471,  111  NB  212;  Peo.  v.  Schmidt,  216 
N.  Y.  324,  110  NB  946.  'LRA1916D 
619,  AnnCasl916A  978;  Peo.  v.  Perola. 
215  N.  Y.  285,  109  NB  500,  33  N.  T.Cr. 
244;  Peo.  v.  Bransby,  32  N.  Y.  52«. 

Okl. — Cooper  v.  State,  (Cr.)  152  P 
608;  Johns  v.  State,  8  Okl.  Cr.  i%3. 
129  P  451;  Ostendorf  v.  State,  S  Okl. 
Cr.  360,  128  P  143;  Maynes  v.  State, 
6  Okl.  Cr.   487,   119  P  644. 

Tenn. — Brown  y.  State,  121  Tenn. 
186,  114  SW  198. 

Tex. — Carpenter  v.  State,  68  Tex. 
Cr.  343,  151  SW  539;  Coley  \:  State, 
68  Tex.  Cr.  14,  160  SW  789;  Coleman 
V.  State,  (Cr.)  69  SW  268. 

Wash. — State  v.  Wltherow,  1» 
Wash.    562,    46   P  1035. 

W.  Va. — State  v.  Davis,  68  W-  Va. 
142,  69  SB  639,  32  LRANS  501,  Ana 
Casl912A    996. 

Wyo. — Bdelhoff  v.  State,  5  Wyo. 
19,    36    P   627. 

66.  OUco  V.  Com.,  146  Ky.  641. 
140  SW  1086;  Middleton  v.  Com.,  IM. 
Ky.  854,  124  SW  365;  Barclay  v. 
U.  a,  11  Okl.  503,  69  P  798;  Fowler  y. 
State,  8  Okl.  Cr.  130^126  P  831;  Man- 
ning v.  State.  7  Ckl.  C*.  367,  12J  P 
1029;  Rasberry  v.  State,  4  Okl.  Cr. 
613,  103  P  865;  Dooling  v.  State,  J 
Okl.  Cr.  491,  106  P  482;  State  v.  New- 
man, 97  S.  C.  441,  81  SE  667;  Tll- 
meyer  v.  State,  62  Tex.  Cr.  272,  136 
SW   1060.    . 

67.  Ui  oiTll  ossss  see  Appeal  and 
Error  !  3013. 

68.  Ala.— Wilson  v.  State,  7  Ala. 
A.    66,    60    S    983. 

Ark. — Appling  v.  State,  88  Ark. 
393,  114  SW  927. 

Colo. — Young  V.  Peo.,  47  Colo.  352, 
107  P  274. 

Fla. — Brooks  v.  State,  69  Fla.  446, 
68  S  446. 

III.— Chicago  v.  Claasen,  170  Ul.  A. 
310. 

Iowa. — State  v.  Hunter,  118  Iowa 
686,    92   NW   872. 

Mich. — Peo.  v.  Frltch,  170  Mich. 
Z'58,  136  NW  493. 

Mo. — State  v.  Fleetwood.  143  Mo.  .4. 
698,  127  SW  984;  State  v.  Stamper, 
136  Mo.  A.  401,  117  SW  1192. 

N.  J. — State  V.  Brunet,  88  N.  J.  L 
414.    97    A    39.  - 

N.  T. — McKenna  v.  Peo.,  81  N.  T- 
360   [rev  18  Hun  -680]. 

N.  D. — State  v.  Schonberg,  24  N. 
D.   632,    140   NW    105. 

Okl. — Humphrey  v.  State,  8  Okl. 
Cr.  449,  128  P  742;  Rogers  v.  Sttte, 
8  Okl.   Cr.   226,   127  P   365. 

Tenn. — Pord  v.  State.  101  Tenn- 
464,  47  SW  703;  Quarles  v.  State,  1 
Bneed    407.  ^ 

^    Tex. — Silvas  v.   State,   71   Tex.  Cr- 


For  latsr  cases,  developments  and  shanyss  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 


§§  3688-3689] 


CRIMINAL  LAW 


[17  C.  J.]     341 


«8se."  Erroneous  ingtruetions  Tequire  a  reversal 
where  the  evidenee  of  guilt  is  not  such  that  all 
honest  minds  of  ordinary  intelligence  must  neces- 
sarily come  to  the  same  conclusion  after  proper  con- 
sideration ;^°  where  incorrect  instructions  are  given 
as  to  the  ^ect  of  the  evidence,  when  the  evidence 
is  conflicting  on  a  material  point;'^  where  the  in- 
structions suggest  that  if  the  jury  make  a  mistake 
in  finding  a  verdict  of  guilty  the  mistake  can  be 
cured,'*  or  direct  the  jury  to  ignore  arguments  of 
connsel,'*  or  authorize  conviction  of 'an  offense  not 
charged  in  the  indictment,'^  or  call  the  attention  of 
the  jury  to  material  evidenee  improperly  admitted,"* 
or  submit  the  case  to  the  jury  in  such  a  way  that  it 
is  impossible  to  know  of  what  offense  the  jury 
found  defendant  guilty  j"  or  where  the  erroneous 
iDstruction  actually  or  probably  led  to  a  higher 
punishment  than  the  minimum."  And  although  the 
jury  is  instructed  that  defendant 's  failure  to  testify 
raises  no  presumption  against  him,  it  is  prejudicial 
error  further  to  instruct  the  jury  that  defendant's 
failure  to  produce  evidence  yhich  he  could  produce 
is  a  circumstance   to   be  considered   against   him, 


where  they  were  not  also  told  that  this  last  state-- 
ment  did  not  apply  to  his  own  testimony  but  merely 
to  his  failure  to  produce  other  witnesses.'^  So  even 
where  by  organic  provisions  the  jury  are  made  the 
judges  of  the  law  and  the  facts,  and  the  court  is 
not  bound  to  instruct  them,  yet,  if  it  assumes  to 
do  so  and  gives  erroneous  instructions  which  the 
jury  follow  the  error  is  one  for  which  a  revereai 
is  necessary."  It  has  also  been  held  that,  where 
the  court  fails  properly  to  limit  the  application  of 
evidence  to  the  purpose  for  which  it  was  admitted, 
such  error  is  not  cured  by  a  statement  of  counsel 
that  the  evidence  was  to  be  restricted  to  that  pur- 
pose.*" 

[$  3689]  (b)  Iiustmctioiis  Informal,  Inaccur- 
ate, Incomplete,  Uncertain,  etc.*^  Where  no  preju- 
dice results  therefrom,  the  fact  that  instructions 
are  not  in  approved  form,'*  are  confused  in  lan- 
guage,*' are  not  strictly  accurate,"  are  argumenta- 
tive,** or  contain  clerical  **  or  grammatical  *'  er- 
rors, will  not  constitute  ground  for  reversal,  as  where 
the  verdict  is  clearly  sustained  by  the  evidence,** 


213,  159  SW  223;  Waahlngton  v. 
State.  S8  Tex.  Cr.  589,  161  SW  818. 

Wash. — State  v.  Craig,  52  Wash. 
«6,  100  P  167. 

Wis. — KOBcak  t.  State,  160  Wis. 
S55.  152   NW   181. 

[a}  JbasfbrnmlMtag  partlon)*r  ia- 
■tmBttoBa*— In  a  criminal  case,  the 
court  in  introduclne  each  charge 
given  for  accused  stated  that  "at  the 
request  of  defendant  I  instruct  you 
as  follows,"  and  also  charged  the 
jury  fo  "found  their  verdict  solely 
on  the  evidence  as  given  on  this  trial 
and  the  instructions  of  the  court." 
It  Tas  held  prejudicial  error,  where 
It  appeared  that  the  Jury  were  in 
doubt  as  to  the  relative  importance 
and  dignity  of  the  different  instruc- 
tions, in  that,  after  deliberating 
twenty  hours  without  coming  to  an 
agreement,  they  asked  the  court 
whether  they  were  not  to  consider 
all  of  the  instructions  and  render  a 
verdict  therefrom,  and  not  one  part. 
Jones  V.  State,  87  Nibr.  390,  396,  397, 

127  NW   158. 

69.  Humphrey  v.  State.  8  Okl.  Cr. 
449.  128   P  742. 

7a  Young  V.  Peo.,  47  Colo.  852, 
107  P  274;  Peo.  v.  Pezutto,  256  111. 
583,  99  NE  677;  Peo  v.  McGinnis,  230 
111.  68.  84  HE  687,  123  AmSR  73; 
Hoge  v.  Peo.,  117  111.  36,  6  NB  796; 
Huntphrey    v.    State,    8    Okl.    Cr.    449, 

128  P  742. 

71.  Brooks  V.  State,  69  Fla.  446, 
<8  S  446. 

72.  State  V.  Hunter,  118  Iowa  686, 
92  NW  872. 

73.  State  v.  Schonberg,  24  N.  D. 
5J2.  140  NW  105. 

74.  Shrewder  v.  State,  62  Tex.  Cr. 
40J.  136   SW    461,    1200. 

75.  Peo.  V.  Goldberg,  146  App.  Div. 
JI5.  130  NTS   708. 

7&  Koscak  v.  State,  160  Wis.'  255, 
132  NW  181. 

77,  Washington  v.  State,  68  Tex 
Cr.  589,  151  SW  818.  See  also  Bras- 
«eale  v.  State,  (Ala.  A.)  75  8  697 
(holding  that,  where  from  the  evi- 
dence the  Jury  could  have  found  de- 
fendant guilty  of  a  lower  degree  of 
crime,  the  giving  of  an  instruction 
which  prevents  them  from  so  doing 
is  reversible  error).  • 

18.  Com.  V.  Harlow,  110  Mass.  411, 
413  (where  it  was  said:  "The  omls- 
aion  of  every  qualification  might  lead 
the  Jury  to  understand  that  though 
his  neglect  to  testify  did  not  raise 
>■  presumption  against  him,  yet  they 
might  weigh  the  fact  and  allow  it  to 
have  such  influence  as  they  thought 
it  deserved.  The  Instruction  was  at 
l<ut  equivocal,  in  a  matter  where  It 
ought  to  have  been  deer,  and  we 
tear  It  operated  unfavorably  to  the 
flefendant").      •        '-- 


79.  Cochran  v.  State,  119  Md.  639, 
87  A  400;  Toomer  v.  SUte,  112  Md. 
285,    76    A    118. 

81k  Thompson  v.  'State-.  16  dti.  A. 
832,  84  BE  591. 

81.  In  olTll  CM—  see  Appeal  and 
Error  i  3014. 

83.  Golns  v.  Com.,  167  Ky.  608, 
181  SW  184;  State  v.  Seaboard  Air 
Line  R.  Co.,  149  N.  C.  608,  62  SB  1088; 
Olaza  v.  State,   (Okl.  Cr.)  165  P  211. 

aai  Hyde  V.  State,  159  Wis.  651, 
150   NVlr  965. 

fa].  An  iastmotloB  so  Involved 
that  it  probably  did  not  Impress  the 
minds  of  the  jury  with  any  Idea  is 
harmless  error.  Miller  v.  State,  139 
Wis.    57,   119   NW   850. 

84.  Ga. — Frasler  v.  State,  148  Ga. 
322,  85  SB  124;  .Wilkes  v.  State,  16 
Ga.  A.  185,  84  SB  721;  Moody  v.  SUte, 
1  Ga.  A.  772,  68  SB  262. 

Ida.— State  v.  Rice,  7  Ida.  762,  66 
P    87. 

Mo.— State  v.  Herring,  268  Mo.  514, 
188  SW  169;  State  v.  Steele,  226  Mo. 
583,    126   SW   406. 

Nebr. — Dawson.  V.  State,  96  Nebr. 
777.    148    NW    957. 

N.  J, — State  V.  Brown,  82  N.  J.  L. 
164,   82  A  302. 

Okl.— Paden  v.  State,  (Cr.)  166  P 
1155. 

Pa. — Com.  V.  Martin,  49  Pa.  Super. 
626 

Tex. — ^McCue  v.  State,  75  Tex.  Cr. 
137,   170  SW   280;   McCrary  v.   State, 

68  Tex.  Cr.  575,  151  SW  812;  Johnson 
V.  State,  64  Tex.  Cr.  390,  142  SW  689; 
Baumgamer  v.  State,  64  Tex.  Cr.  165, 
142  SW  4. 

Utah. — State  v.  Hewhinney,  43 
Utah  135,  134  P  632,  LRA1916D  690, 
AnnCasl916C   637. 

[a]  VhOB  (1)  In  an  instruction, 
that  when  a  person  is  charged  with 
the  commission  of  a  crime  the  law 
presumes  that  he  Is  a  man  of  "aver- 
age" character,  and  that  the  failure 
to  call  witnesses  to  prove  his  general 
good  charEicter  raises  no  presump- 
tion against  it,  the  use  of  the  word 
"average"  in  place  of  the  usual  ad- 
jective "good"  was  not  prejtidlclal. 
State  V.  Mewhlnn«y,  48  Utah  136,  134 
P  632,  LRA1916C  590.  AnnC:a8l916C 
637.  (2)  The  words  "religious  pur- 
poses" are  so  analogous  to  "religious 
worship"  that  in  a  prosecution  for 
disturbing  a  congregation  assembled 
for  religious  worship  a  charge  using 
the  term  "religious  purposes"  is  an 
immaterial  variance.     Laird  v.  State, 

69  Tex.  Cr.  553,  156  SW  260.  (3)  Any 
difference  between  the  word  "credit," 
as  used  in  an  instruction  that  any 
statement  contradictory  of  a  witness 
could  be  considered  only  in  determin- 
ing the  weight  and  "credit"  the  Jury 
would  give  the  witness,  and  tl)e  word 


"credibility,"  was  not  of  sufficient 
importance  to  require  a  reversal. 
Dooley  v.  State,  52  Tex.  Cr.  491,  108 
SW  676.    ' 

[b]  atring  of.laatniotloas  sot  ex. 
BTMssd  In  e^aot  laral  phraseology 
does  not  require  a  reversal,  where 
accused  was  not  harmed  thereby. 
Hood  V.  State.  17  Ga.  A.  441,  87  SB 
710. 

[c]  A  Bflstaks  in  tb*  Initials  of 
a  person  in  an  instruction  or  other 
part  of  the  record  is  not  reversible 
error  where  It  is  not  misleading. 
Peo.  V.  Gordon,  13  Cal.  A.  678,  110  P 
469. 

[d]  Inaconrsor  in  an  tnstructioa 
as  to  what  earrrlnf  away  of  prop- 
erty is  neoessarjr  to  the  crime  of  lar- 
ceny Is  harmless  error,  where  the 
evidence  establishes  without  contra- 
diction the  asportation  of  the  prop- 
erty charged  to  have  been  stolen,  and 
the  defense  interposed  la  that  it  was 
taken  under  a  claim  of  right.  Wil- 
liams V.  State,  46  Fla.  80,  35  S  335. 

[e]  Want  of  fnUness, — Where  the 
instructions  in  a  criminal  case  fairly 
presents  the  issuable  facts  to  the 
Jury,  it  Is  not  reversible  error  that 
they  do  not  present  the  subject  of 
reasonable  doubt  and  the  elements  of 
the  offense  as  fully  and  accurately 
as  they  might.  Davis  v.  State,  134 
Wis.  632,  115  NW  160. 

85.  Peo.  v.  Ung  Sing,  171  C^al.  83. 
161  P  1145;  Luby  v.  State,  102  Qa. 
633.  29  SB  494;  Peo.  V.  Davidson,  240 
111.  191,  88  NE  565. 

86.  Johnson  v.  State,  56  Fla.  41, 
46  S  174;  Williams  v.  State,  95  Miss. 
671,  49  S  513;  State  v.  Jenkins,  (Mo.) 
178  SW  91;  Bonds  v.  State,  71  Tex. 
Cr.  408.  160  SW  100;  Coleman  v. 
State,  68  Tex.  Cr.  182,  150  SW  1177; 
Mass  V.  State,  59  Tex.  Cr.  390,  128 
SW    394. 

[a]  Immaterial  variance  in  name. 
—In  a  prosecution  for  violating  the 
local  option  law,  the  fact  that  the 
name  of  the  alleged  purchaser  was 
spelled  "Jiles"  in  a  charge  and 
"Giles"  in  the  indictment  is  not  such, 
a  variance  as  to  require  a  reversal 
of  the  Judgment.  Holland  v.  State, 
(Tex.  Cr.)    107  SW  354. 

87.  State  v.  Poll,  269  Mo.  194, 
190  SW  307;  Hedger  v.  State,  144 
Wis.    279.    128    NW    80. 

[a]  Doable  negatives, — ^An  in- 
struction that,  "unless  the  evidence 
fails  to  Impress  your  minds  beyond 
a  reasonable  doubt  of  defendant's 
guilt,  you  should  acquit  him,"  was 
not  prejudicially  erroneous  because 
of  the  use  of  double  negatives. 
Hedger  v.  State,  144  Wis.  279,'  308, 
128   NW  80. 

88.  Luby  v.  State.  102  Qa.  633,  29 
SB  494;  Hicks  v.  State,  18  Ga.  A.  93, 
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and  the  judgment  rendered  is  just;**  where  notwith- 
standing inaccuracies  the  charge  aa  a  whole  {{tirly 
presents  the  law,""  and  the  jury  could  not  have  been 
misled.'^  On  the  other  hand,  if  a  clear  misstatement 
of  a  legal  principle  occurs  in  an  instruction,  the 
fact  that  the  misstatement  is  due  to  clerical  error 
does  not  relieve  from  the  injuries  that  accrue  there- 
from.»» 

[$  3690]  (c)  Inatrnetioiu  Kot  Applicable  to 
Pleadings  or  Evidence;  Abstract  Instructions."*  The 
giving  of  instructions,  whether  correct  or  not, 
which  are  abstract  or  are  not  authorized  by  the 
pleadings  and  evidence,  will  not  constitute  a  ground 
for  reversal  where  no  prejudice  results  to  defen- 


dant.'* The  presnmption  is  that  an  instruction  hav- 
ing no  application  to  t|ie  case  made  by  the  plead- 
ings and  proof  does  not  injure  defendant.**  Espe- 
cially is  this  rule  applicable  where  the  jury  are  sub- 
seqpently  directed  not  to  consider  the  instractions.*' 
Prajndidal  error.  On  the  other  hand,  where  the 
instruction  is  calculated  to  mislead,  or  when  it  ap- 
pears that  the  jury  have  been  inJQuenced  by  the 
instruction  in  reaching  a  verdict  or  that  defendant 
was  prejudiced,  the  giving  of  the  instruction  is 
ground  for  reversal."  Of  this  character  is  an  in- 
struction that  the  jury  may  convict  defendant  upon 
a  certain  theory  to  support  which  there  was  no 


88  SB  917;  Wlneo  v.  State,  (Old.  Cr.) 
154  P  602;  Colbert  v.  State,  4  Okl. 
Cr.   600,  118  F  668. 

80.  Peo.  V.  Peterson,  163  ni.  A. 
480. 

eo.  State  T.  Rice,  7  Ida.  7(2.  66  P 
87;  McCue  v.  State,  75  Tex.  Cr.  137, 
170  SW  280;  Coleman  v.  State,  68 
Tex.  Cr.   182,  160  SW  1177. 

91.  Fla. — Johnson  v.  State,  66 
Fla.  41,  46  S  174. 

Miss.— Williams  v.  State,  86  Utss. 
671,  49  S  613. 

Mo. — State  V.  Vols,  269  Mo.  194, 
190  SW   807. 

Tex. — Bonds  v.  State,  71  Tex.  Cr. 
408,  160  SW  100:  Mass  v.  State,  69 
Tex.  Cr.  S90,  128  SW  894. 

Wis.— Hyde  v.  State,  169  Wis.  661, 
160   NW  966. 

9S.  State  v.  Scott,  87  Nev.  412, 
142  P  1053:  Goolsby  v.  State,  69  Tex. 
Cr.   628,  129  SW  624. 

[a]  Thna  a  charge  that  the  evi- 
dence of  accu<>ed's  previous  convic- 
tion of  an  offense  can  be  considered 
for  no  other  purpose  than  to  affect 
hie  reputation  as  a  peaceable  and  law- 
abiding  citizen,  if  it  does  affect  it, 
this  being  a  matter  for  the  determi- 
nation of  the  jury,-  who  "can  consider 
this  evidence  as  affecting  defendant's 
guilt  of  the  charge  in  this  case,"  is 
prejudicially  erroneous  for  omitting 
the  word  "not"  after  the  word  "can " 
in  the  quoted  phrase,  although  the 
court  in  reading  the  charge  used  the 
word  "not."  Goolsby  v.  State,  69 
Tex.  Cr.  528,  630.   129  SW  624. 

98.  ta.  dTll  oaMs  see  Appeal  and 
Brror  {{   8016.  3016. 

»L  Ala. — ^Bonner  v.  State,  97  Ala. 
47,  12  S  408;  Brltton  v.  State,  (A.) 
74  S  721.  _       , 

Ark.— Ariosi  v.  State,  163  SW  166; 
Burrow  v.  Hot  Springs,  85  Ark.  396, 
108  SW  823;  Henry  v.  State,  71  Ark. 
674,  76  SW  1071;  Hellems  v.  State, 
22  Ark.  207. 

Cal.— Peo.  V.  Wilt,  173  Cal.  477, 
160  P  661;  Peo.  v.  Grifflth,  146  Cal. 
339,  80  P  68;  Peo.  v.  Jackson.  138  Cat. 
462.  71  P  566;  Peo.  V.  Brown,  130  Cal. 
691,  62  P  1072:  Peo.  v.  Flannelly,  128 
Cal.  83,  60  P  670;  Peo.  v.  Sweetman, 
32  Cal.  A.  646,  164  P  627,  628;  Peo.  v. 
Barbera,  29  Cal.  A.  604,  167  P  582; 
Peo.  V.  Mack,  14  Cal.  A.  12.  110  P 
967;  Peo.  V.  Fredoni,  12  Cal.  A.  685, 
108  P  663;  Peo.  v.  Silva,  8  Cal.  A.  349, 
97  P  202;  Peo.  v.  Beatty,  4  Cal.  A.  409, 
•88   P   877. 

Colo. — Langan  v.  Peo.,  32  Cola 
414,  76  P  1048. 

Conn. — State  v.  Kallaher,  70  Conn. 
398.   89  A   606.   66  AmSR  116. 

Fla— Pickett  v.  State,  68  Fla.  120, 
66  S  727;  Starke  v.  State,  49  Fla.  41, 
62.  37  S  830  [clt  Cyc]. 

Ga.— Smith  v.  State,  140  Oa.  791.  79 
SE  1127:  Black  v.  State,  119  Oa.  746, 
47  SE  370;  Arnheiter  v.  State,  115 
Ga.  672,  41  SE  989,  68  LRA  392: 
Knight  V.  State.  114  Ga.  48.  39  SB 
928,  88  AmSR  17;  Robinson  v.  State, 
82  Oa.  535,  9  SE  628;  Blackshear  v. 
State,  (A.)  92  SB  547;  Marshall  v. 
State,  18  Ga.  A.  276,  89  SB  347; 
Cooper  v.  State,  12  Ga.  A.  661,  77  SB 
878;  Pinch  v.  State.  6  Ga.  A.  386,  64 
SE  1003. 


III. — Peo.  V.  Dtisan,  272  111.  478,  112 
NB  315;  Peo.  v.  Hansen,  268  HI.  44, 
104  NB  1069;  Peo.  v.  Hubert,  251  111. 
514,  96  NB  294;  Peo.  v.  Everett,  242 
III.  628,  90  NB  226;  Peo.  v.  Davidson, 
240  111.  191,  88  NE  666;  Moore  v.  Peo, 
190  111.  331.  60  NB  635;  Pate  v.  Peo., 
8  111.  644;  Moore  v.  Peo.,  92  111.  A. 
137  [afl  190  111.  331,  60  NB  635]. 

Ind.— Thaln  v.  Slate,  182  Ind.  345, 
106  NE  690. 

Iowa. — State  v.  Thomas,  168  Iowa 
687,  138  NW  864:  SUte  v.  Toung,  168 
Iowa   647,   188    NW   871. 

Kan. — State  v.  Keys,  63  Kan.  674, 
37  P  167. 

Ky. — Flemmlng  v.  Com.,  176  Ky 
656,  194  SW  788;  Justice  v.  Com.,  46 
SW  499,  20  KyL.   386. 

lA.— estate  V.  Turner,  36  Ia.  Ann. 
1103;  State  ▼.  Johnson,  83  La.  Ann. 
889 

Me.— SUte  V.  Clair,  84  He.  248,  24 
A    843. 

Minn. — State  v.  Shlppey,  10  Minn. 
223,    88   AmD   70. 

Mo. — State  v.  Burgess,  193  SW 
821;  State  v.  Bunyard,  253  Mo.  347, 
161  SW  756;  State  v.  Lewis,  248  Mo. 
498,  164  SW  716;  State  v.  Henderson, 
243  Mo.  503,  147  SW  480;  State  v. 
Altken,  240  Mo.  264,  144  SW  499; 
State  v.  Pohl,  179  Mo.  422.  70  SW 
696;  State  v.  King.  Ill  Mo.  676,  20 
SW  299;  State  v.  Snell.  78  Mo.  240. 

Nebr. — Dawson  v.  State,  96  Nebr, 
777,  148   NW  967. 

N.  M.— Terr.  v.  Walker,  16  N.  M. 
607.  120  P  336;  Terr.  v.  Ayer,  16  N.  H. 
681,   113  P  604. 

N.  C— State  V.  Boat,  126  N.  C.  707, 
34   SE  660. 

Okl.— Hodge  v.  Terr.,  12  Okl.  108, 
69  P  1077;  Cross  v.  State,  11  Okl.  Cr. 
117,  143  P  202;  Hunter  v.  State,  7  Okl. 
Cr.   300,   123  P   564. 

Or.— State  v.  Selby,  144  P  667. 

Pa. — Com.  v.  Nowyokot,  89  Pa.  Su- 
per. 602. 

S.  C — State  V.  Wallace,  44  S.  C 
357,   22   SB   411. 

Tenn. — ^Rexford  v.'  Pulley,  4  Bazt 
864. 

Tex. — Schenk  y.  State,  76  Tex.  Cr. 
236,  174  SW  367;  Pierce  v.  St^te,  69 
Tex.  Cr.  176,  154  SW  669;  O'Marrow 
V.  State,  66  Tex.  Cr.  416.  147  SW 
252;  Plattnburg  v.  State,  67  Tex.  Cr. 
375,  123  SW  421;  Fields  v!  State. 
98  SW  867;  Smith  v.  State, 
SW  84;  Johnson  v.  State, 
SW  1071;  McKinney  v.  State, 
8  Tex   A    626 

Utaii.— State  v.  Kakarlkos,  46  Utah 
470,   146   P   760. 

W.  Va. — State  v.  Hurley,  90  SB  109. 

[a]  Thus  (1)  instructions  on  self- 
defense  which  are  erroneous  as  ab- 
stract propositions  are  not  ground 
for  reversal,  when  the  record  shows 
that  no  element  of  self-defen.<;e  is  in- 
volved. Hunter  v.  State,  (Okl.  Cr.) 
123  P  664;  McDougal  v.  SUte,  (Tex. 
Cr.)  103  SW  847.  (2)  Although  the 
facts,  in  a  prosecution  for  mayhem, 
do  not  justify  an  Instruction  on 
self-defense,  and  the  instruction 
given  is  improperly  framed  but  ac- 
cused is  not  injured  thereby,  he  may 
not  complain.  State  v.  Bunyard,  258 
Mo.    847.    161    SW    766.      (3)    An    In- 
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structlon  on  alibi  was  not  prejudicial 
to  accused  even  if  not  authorised  by 
the  evidence,  the  court  having  In- 
structed that  the  burden  of  proof 
was  on  the  state  to  establish  the  ma- 
terial allegations  of  the  indictment. 
Ariosi  V.  State,  (Ark.)  163  SW  166. 
(4)  Where  accused  pleaded  Insanity, 
a  provision  of  the  charge  calling  the 
jury's  attention  to  the  fact  that  such 
defens'3  was  sometimes  simulated  and 
Interposed  because  the  facta  rendered 
hopeless  all  other  means  of  avoid- 
ing punishment  was  a  mere  abstract 
statement,  and  not  prejudicial  to  ac- 
cused. Peo.  V.  Vau^n,  14  Ca.\.  A, 
201,  111  P  620.  (6)  Erroneous  in- 
struction on  character  evidence  is 
harmless,  where  there  was  no  such 
evidence  of  good  character  as  au- 
thorised any  instruction  on  this-  sub- 
ject, (hooper  V.  SUte,  It  Oa.  A.  661. 
77  SB  878. 

98.  Ark.— McFalla  ▼.  State,  6«  Ark. 
1«,  48  SW  492. 

C^l. — Peo.  V.  Mathever,  182  C:al. 
326,  64  P  481;  Peo.  v.  Tucker,  117 
Cal.  229,  49  P  134:  Peo.  v.  Walsh, 
43  Cal.  447:  Peo.  v.  March.  6  Ca\.  643; 
Peo.  V.  Dole,  6  Cal.  Unrep.  Cas.  984, 
51  F  946;  Peo.  v.  Ruef,  14  Cal.  A. 
676.    114   P   48,    64. 

Fla. — SUrke  v.  State,  49  Fla.  41, 
62,  87  S  860  [clt  Cyc]. 

Ind. — Shields  v.  SUte,  149  Ind.  S96, 
49    NB   351. 

Miss. — Rodgera  v.  SUte.  21  S  130. 

Mo. — State  v.  Chappell,  179  Mo. 
324,   78   SW  686. 

N.  T.— Shorter  v.  Peo.,  2  N.  T.  191, 
61  AmD   286. 

Oh.— Stewart  v.  SUte,  1  Oh.  St.  68. 

Tenn. — ^Wilson  v.  SUte,  8  Heisk. 
278;  Steinwehrd  v.  State,  6  Sneed  686. 

Tex. — Frasier  v.  State,  (Cr.)  64  SW 
984;  Benson  v.  State,  (Cr.)  44  S'W 
168;  Tucker  v.  State,  (Cr.)  43  SW 
106. 

Wash. — Telm  Jim  v.  Terr.,  1  Wash. 
T.  68. 

[a]  Thus  an  instniction  that  It 
the  jury  found  that  defendant  made 
any  statements  as  to  any  facts  con- 
nected with  the-  crime  committed 
they  were  to  give  such  statements 
the  consideration  to  which  they  were 
entitled,  while  the  evidence  showed 
that  no  statements  had  been  made, 
was  not  prejudicial,  since  it  would 
be  presumed  that  the  jury  would 
consider  only  those  facts  shown  by 
the  evidence.  State  v.  Chappell,  179 
Mo.   324,  78   SW  685. 

96.  State  v.  Gray,  90  Kan.  486, 
136  P  666. 

97.  TJ.  S.— Allen  v.  U.  S.,  160  tJ.  8. 
551.  14  Bd  196,  37  L.  ed.  1179. 

Cal. — Peo.  V.  Loplqua,  138  Cal.  503, 
69  P  226. 

Colo. — Fay  v.  E*t.  Collins,  40  C3olo. 
262,   90  P  612. 

Fla. — Cochran  v.  State,  66  Fla.  91, 
61    S   187. 

III.— Coughlln  v.  Peo..  18  III.  266. 
68  AmD  541. 

Ky.— Lowry  v.  0>m.,  68  SW  977,  88 
KyL   1240. 

N.  J.— State  V.  Lovell.  86  N.  J.  L. 
609,    92  -A   876. 

N.  D. — State  v.  Dahms.  89  N.  D. 
61.  149  KW  966. 


For  latac  oaaaa,  darslopBMats  and  oluuigeB  In  the  law  see  cumulative  Annotations,  aa>ne  titla,  pass  and  not*  nnmbw. 
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evidence,*'  which  su^ests  a  phase  of  the  case  not 
sapporteid  by  evidence  and  prejudicial  to  defen- 
dant;** or  which  states  as  a  fact  a  matter  not  proved 
or  properly  inferable  from  the  evidence.* 

[i  3691]  (d)  Oontradictory  InatmctionB.'  Con- 
tradictory instrnetions  are  prejudicial  where  they 
are  Uable  to  mislead  the  jury,'  as  for  example  where 
it  is  probable  that  the  jury  may  have  adopted  the 
erroneous  rule,*  even  though  the  evidence  justifies 
a  conviction.'  But  slight  inconsistencies  or  con- 
tradictions in  a  charge  which  is  otherwise  correct 
are  usually  considered  harmless.*  And  where  am  in- 
struction is  given  which,  considered  as  a  whole  and 
in  the  light  of  other  instructions,  fairly  states  the 
law,^  an  appellate  court  "will  not  detach  a  sen- 
tence or  paragraph  which,  when  considered  a^ne, 
might  be  prejodicial,  and  reverse  the  case  for  That 
reason.'"' 


»>• 


Wla.— Hiller  v.  State.  13>  Wis.  67, 
11»  NW  850. 

•8.  State  V.  Dahma,  29  N.  D.  51, 
149  NW  9(5.  And  see  Peo.  v.  Rohl, 
ISS  Mich.  S15.  131  fTW  587  (hoIdlnK 
that  an  instruction  on  the  effect  of  a 
confession  was  prejudicial  error, 
where  the  statement  in  evidence  was 
insufficient   as    a   confession.) 

Sft  Miller  V.  State,  139  Mlas.  57, 
119  NW  850. 

L  State  V.  lA>veIl,  86  N.  J.  I^  509. 
92  A  S7«. 

1.  Biroar  tevoraU*  to  def  aadaM  fan 
iMac  oomtradlotozy  tastrnattona  see 
birra  I  3729. 

Onz*  of  tutor  by  ralMM^vnit  la> 
•trootlxm  see  Infra  !  3703. 

3.  Danford  v.  State,  58  Fla.  4,  48 
8  S93;  Wlmberly  v.  State,  12  Oa.  A. 
(40,  77  SB  879;  State  v.  Letica,  61 
Wash.  629,  631,  112  P  748;  Schmidt  v. 
Slate.  124  Wis.  516,  102  NW  1071. 

"Where  there  are  two  instructions, 
the  one  opposed  to  the  other  in  prin- 
ciple and  jinbmittlnK  two  conflicting 
theories  of  law.  the  result  may  be 
such  as  to  require  a  reversal."  State 
«.  Letica,  supra. 

4.  Cal. — Peo.  V.  Campbell.  80  Cal. 
812;  Peo.  v.  Higgins,  2  Cal.  Unrep. 
C«».  717,  12  P  301. 

Conn. — State  v.  Tans,  74  Conn.  177, 
SO  A  37,  92  AmSR  205. 

Ga. — ^Wlmberly  V.  State,  12  Ga.  A. 
640,  77  SE  879. 

Iowa. — State  v.  Hartsell,  58  Iowa 
5!0.   12  NW    557. 

Mo. — State   v.    Simms,    68    Mo.    306. 

Mont.— State  T.  Rolla,  21  Mont.  582. 
S»  P  523. 

&    Peo.  V.  Valencia.  43  Cal.  668. 

8,  Cat. — Peo.  V.  De  Graaff,  127  Cal. 
478.  «0  P  429. 

Ind.— Musser  v.  State,  167  Ind.  423, 
•1  NE  1. 

Mich.— Peo.  V.  Dudley,  131  Mich. 
241.  90  NW  1058. 

Mont. — State  v.  MoSatt,  20  Mont. 
371.  61   P  823. 

N.  T. — Peo.  V.  Fletcher,  44  App. 
Dfv.  199,  60  NTS  777,  14  N.  T.  Cr. 
323. 

Utah. — State  ▼.  Williamson,  22 
Utah  248.  62  P  1022,  88  AmSR  780. 

1.  State  V.  L«tlca,  61  Wash.  629, 
112  P  748.  / 

8.  SUte  T.  Letica,  61  Wash.  629. 
«J1.  112  P  748. 

t.  te  oMl  cwM«  see  Appeal  and 
Error  {  3017. 

lA  Ala. — Morrison  v.  SUte,  161 
Ala.  118,   44    S   43. 

Nev. — State  v.  HuKhes,  31  Mev.  270, 
102  P  562. 

N.  J. — State  V.  Oargare,  88  N.  J. 
U  389.  96  A  626;  State  v.  Martin,  77 
N.  J.  L.  662,  73  A  648,  134  AmSR 
014,  18  AnnCas  986  [aff  76  N.  J.  L. 
292,  49  A  1091]. 

M.  T.— Peo.  V.  Schmidt,  216  N.  T. 
»4,  110  NB  945,  tiRA1916D  519,  Ann 
Casl91<A  978,  216  N.  T.  762,  111  NB 
1095. 

N.  C— State  V.  Smith,  156  N.  C. 
428.  72  SB  321,  86  LRANS  910;  State 
T.    (?rooli,     132     N.     C.     1053,     44    SE 


[i  3692]  (•)  Inmutterlal  Instractions.*  An  in- 
struction which  is  immaterial,  or  on  an  immaterial 
issue  or  question,  which  could  not  have  misled  the 
jury,  constitutes  no  ground  for  reversal.^" 

[f  '3693]  (f)  lartmctioiis  Erroneously  Defining 
TemiB  Used.'*  Error  in  defining  "  or  in  failing  to 
define  **  terms  used  in  instructions  given  to  the 
jury,  which  could  not  have  operated  to  the  prejudice 
of  defendant,  will  not  be  g^round  for  reversal. 

[i  3694]  (g)  Instructions  Invading  FroTince  of 
Jozy— -aa.  Improper  Assnmption  of  Facts.'*  The 
improper  assumption  of  facts  in  an  instruction  will 
not  operate  to  reverse  where  no  prejudice  results,'* 
as  where  the  facts  assumed  are  admitted,  undis- 
puted, or  conclusively  proved;"  or  where  the  evi- 
dence leaves  no  reasonable  doubt  of  defendant's 
guilt."  A  fortiori  should  the  judgment  not  be  re- 
versed,  where   the   improper   ftssumption   of   facts 


Oh. — Van  Immons  v.  State,  29  Ob. 
CIr.  Ct    681 

6kl.— Thompson  v.  State,  (Cr.)  117 
P  218. 

S.  C— State  v.  Havird,  88  &  C.  227, 
70  SE  721. 

S.  D. — State  v.  Donovan.  28  S.  D. 
136,  132  NW  698,  36  L.RANS  167: 
State  V.  Kinney.  21  S.  D.  890,  118  NW 
77. 

Tex.— Gilbert  v.  State.  (Cr.)  186 
SW  324;  Matthews  v.  State.  71  Tex. 
Cr.  374,  160  SW  1186;  Baker  T.  State, 
69  Tex  Cr.  60,  153  SW  631;  Milling 
V.  State,  67  Tex.  Cr.  661,  160  SW  434; 
Manning  v.  State,  43  Tex.  Cr.  826, 
81  SW  957,  3  AnnCaa  867. 

[a]  Thna  (1)  In  a  prosecution  for 
assault,  where  the  assault  was  clear- 
ly established  by  the  evidence  and 
the  question  for  the  jury  to  deter- 
mine was  practically  whether  or  not 
defendant  was  assailed,  an  error  in 
an  instruction  as  to  what-would  con- 
stitute an  assault  could  not  preju- 
dice defendant.  State  v.  Hughes,  31 
Nev.  270,  102  P  662.  (2)  Error  in  an 
Instruction,  In  a  prosecution  for 
willfully  killing  a  dog,  that  the  fact 
that  the  dog  when  killed  was  actual- 
ly klUlnS  accused's  turkeys  was  not 
justiflcation  was  harmless,  where 
there  was  no  evidence  that  the  tur- 
keys were  in  Imminent  danger  from 
the  dog  when  he  was  killed.  State 
V.  Smith,  166  N.  C.  628,  72  SE  821, 
36  LRANS  910.  <3)  Where  the  evi- 
dence in  a  prosecution  for  incest 
shows  that  accused  had  carnal  Inter- 
course with  the  complaining  wit- 
ness, resulting  In  conception,  wheth- 
er the  court  correctly  deflned  carnal 
knowledge  is  immaterial.  Baker  v. 
State,  56  Tex.  Cr.  16,  118  SW  642. 

11.  BeMonabl*  donbt  see  infra 
S   3702. 

13.  Flower  v.  State,  69  Fla.  16, 
62  S  11;  State  v.  Smith,  260  Mo.  350, 
157  SW  319;  State  v.  Milam,  88  S.  C. 
127,  70  SE  447;  Dean  v.  State,  72 
Tex.  Cr.  274,  161  SW  974;  Pike  v. 
State,  40  Tex.  Cr.   613,  61   SW  396. 

[al  IBaeonracles  la  deflalac  *  w«Il 
vsdacBtood  tens  wbtob  needs  no  dcfl- 
Bltloa  are  not  grounds  for  reversal. 
State  V.  Smith.  260  Mo.  350,  167  SW 
319;  Pike  v.  State,  40  Tex.  Cr.  618, 
51    SW    295. 

[bT  A  SUgbt  dapartnr*  from  teoh- 
aloal  deSnltlona  established  by  time 
and  usage  and  given  a  well  deflned 
legal  meaning  Is  not  ground  for  re- 
versal of  a  Judgment  unless  it  ap- 
pears to  have  been  prejudicial.  State 
v.  Milam,  88  S.  C.  127,  70  SE  447. 

13.  Johnson  v.  State.  51  Fla.  44, 
40  S  678;  State  v.  Bowerman,  140  Mo. 
A.  410,  124  SW  41;  State  v.  Enkhouse, 
40  Nev.   1,   160   P  23. 

ra]  rsUnz*  to  aefln*  the  tenui 
"dixeoUy  or  ladireoOy"  as  used  In 
an  instruction  authorizing  conviction 
of  defendant  If  he  directly  or  Indi- 
rectly sold  whiskey,  is  not  prejudi- 
cial where  the  evidence  clearly 
showed  the  sale  to  have  been  made 
by  defendant  passing  the  liquor  to 
the  purchaser  and  receiving  from  him 


the  money  therefor.  State  v.  Bower- 
man,  140  Mo.  A.  410,  124  SW  41. 

[b]  An  OBiiaslon  to  deflsa  the 
pbSAM  "dtetiubaaae  of  fbe  peaoe"  as 
used  In  instructions,  especially  in  the 
absence  of  the  presentation  of  a  cor- 
rect definition  in  requested  instruo- 
tions,  is  not  prejudicial  error,  where 
th*!  Jury  could  not  have  been  mis- 
led and  where  no  harm,  in  view  of 
the  verdict,  could  have  resulted  to 
defendant  by  the  use  of i  the  expres- 
sion not  defined.  Johnson  v.  State, 
51  Fla.  44,  40  S  678. 

1*.  Xn  eivU  oMM«  see  Appeal  and 
Error  I  3018.  / 

15.  Ark.— Wilklns  v.  State.  68  Ark. 
441.  60  SW  30. 

Iowa. — State  v.  Anderson.  164  Iowa 
701.   186  NW  405.  . 

Mich.— Peo.  V.  De  Meaux.  194  Mich. 
1*.  160  NW  634. 

Mo.— State  v.  Vickers,  209  Mo.  It, 
106   SW  999.  , 

Nebr. — Ooldsberry  v.  State,  91 
Nebr.  211,  137  NW  1116. 

Tex. — Condron  v.  State,  69  Tex.  Cr. 
513.   156   SW   253. 

See  also  cases  infra  notes  16,  17. 

16.  Ark.- Burnett  v.  State,  72 
Ark.  398,  81  SW  382;  Wilklns  v.  State. 

68  Ark.  441,  60  SW  30;  Cline  y.  State. 
51  Ark.  140,  10  SW  225. 

Cal. — Peo.  V.  Lapique,  136  Cal.  603. 

69  P  226;  Peo.  v.  Barthleman,  120 
Cal.  7,  62  P  112;  Peo.  v.  Bartol,  24 
Cal.   A.    659,   142   P   510. 

Ill— Peo.  y.  Probst,  287  III.  390, 
86  NE  588;  Delahoyde  v.  Peo.,  218 
111.    554,    72    NE   732. 

Ind. — Braxton  v.  State,  167  Ind. 
218,  61  NE  196;  Smith  v.  SUte.  28 
Ind.    321. 

Ky. — ^Brewer  v.  Com..  18  SW  672, 
11  KyL  601. 

Miss. — ^Wesley  v.  State,  37  Miss. 
327,  75  AmD  62. 

Nebr,— Hill  v.  State,  42  Nebr.  608, 
60  NW  916. 

R.  I. — State  V.  Entwistle,  38  R.  I. 
417,  96  A   306. 

S.  C— State  V.  Haddon.  49  S.  C 
808,  27  SE:  194. 

Tex. — Stevens  v.  State,  68  Tex.  Cr. 
282,  150  SW  944;  Merrlnweather  v. 
State,  52  Tex.  Cr.  410,  108  SW  661. 

W.  Va. — State  v.  Davis,  74  W.  Va. 
657.  82  SE  626;  State  v.  Douglass,  88 
W.  Va.  297. 

And  see  supra  I  2328. 

[a]  TlMia,  where  the  uncontro- 
verted  evidence  in  a  prosecution  for 
assault  with  intent  to  kill  shows  that 
defendant  first  attacked  and  knocked 
down  the  prosecuting  witness  who 
was  rendered  unconscious  by  the 
blow,  and  that  while  the  witness 
was  lying  on  the  ground  defendant 
kicked  him  twice,  an  Instruction  as- 
suming that  defendant  assaulted  the 
prosecuting  witness,  thereby  invad- 
ing the  province  of  the  Jury,  is  not 
sufficiently  prejudicial  to  warrant  a 
reversal  of  a  Judgment  of  guilty. 
Braxton  v.  State,  157  Ind.  -213,  61 
NE  196.  ^  I  ^ 

17.  State  V.  Vickers,  209  Mo^lZ; 
106  SW  999. 
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operates  in  defendant 's  favor.'"  On  the  other  hand, 
if  the  improper  assumption  of  facts  may  have  oper- 
ated to  defendant's  prejudice,  the  judgment  must 
be  reversed."  Thus  the  assumption  of  a  material 
fact  is  reversible  error,  where  the  evidence  of  de- 
fendant's guilt  is  weak  and  unsatisfactory.*"  tt 
is  likewise  error  for  an  instruction  to  assume  that 
defendant  committed  the  act  charged  and  that  it 
was  a  crime  ;^'  or  that  defendant  committed  the 
act  chained  (signing  a  note  alleged  to  have  been 
forged),  and  leaving  to  the  jury  only  the  question 
as  to  whether  or  not  he  was  authorized  to  do  so;^* 
or  to  direct  the  verdict  of  guilty  upon  segregated 
facts  which  the  court  assumed  to  be  proved.*' 

[i  3695]  bb.  Charging  on  Weight  of  Evi- 
dence.'* Because  of  organic  and  statutory  provis- 
ions courts  in  most  jurisdictions  are  prohibited  from 
expressing  an  opinion  as  to  the  facts  of  the  case, 
or  as  otherwise  expressed,  from  charging  on  the 
weight  of  the  evidence;*"  and^  ordinarily  a  violation 
of  this  provision  necessitates  a  reversal  of  a  con- 
viction.*' Nevertheless  a  charge  on  the  weight  of 
the  evidence  does  not  constitute  a  ground  for  re- 
versal, where  no  prejudice  results  to  defendant,*' 
as  where  defendant's  guilt  is  conclusively  estab- 
lished;*' Of  where  the  instruction  relates  to  com- 
monplace things  which  the.  mind  of  an  ordinary 
man  would  take  cognizance  of  without  being  cau- 
tioned or  instructed  so  to  do.*» 


[i  3696]  (h)  InstmctioDB  SiagUnir  Out  Por- 
tions of  Evidence."*  It  is  elementary  that  an  in- 
struction should  be  based  upon  a  consideration  of 
the  whole  case,  and  all  the  testimony,  facts,  and 
circumstances,*'  and  the  giving  of  an  instruction 
which  is  in  violation  of  this  rule  will  operate  to 
reverse  when  resulting  in  prejudice  to  defendant." 
However,  the  giving  of  an  instruction  which  singles 
out  one  or  more  circumstances  and  directs  the  jury's 
attention  thereto  without  reference  to  other  facts 
and  circumstances  in  the  case  does  not  necessarilr 
constitute  prejudicial  error,**  and  a  conviction  will 
not  be  reversed  where  no  prejudice  results.** 

[$  3697]  (i)  Instrnctions  Ignoring  Issnes  or 
Evidence.  Instructions  ig^noring  issues  are  not  pre- 
judicial where  no  other  verdict  than  that  of  g^ailtr 
was  warranted  by  the  evidence,*'  or  where  the  error 
was  remedied  by  other  instructions  given."  On  the 
other  hand,  where  there  was  evidence  from  which 
might  be  drawn  a  reasonable  inference  that  (he 
crime  was  of  a  lesser  d^ree  than  the  one  of 
which  defendant  was  convicted,  it  was  prejudicial 
error  to  submit  to  the  jury  the  consideration  of 
only  the  higher  grade  of  crime.*' 

[$  3698]  (j)  Instrnctions  Eedting  Evidence. 
Slight  inaccuracies  in  the  court's  recital  of  evi- 
dence in  instructions  which  could  not  have  harmed 
defendant  will  not  constitute  a  ground  for  reversal." 
Defendant  cannot  complain  that  the  trial  court  re- 


18.  Adams  v.  State,  49  Tex.  Cr. 
361.  91  SW  225.  >  See  also  Infra  i 
3729 

19.  State  v.  ifolter,  32  S.  D.  43. 
142  NW  657,  46  LRANS  376.  AnnOas 
1916A  193. 

30.  Jprdan  v.  State,  6  Oa.  A.  671, 
66   SE  299. 

31.  Merino  v.  State,  16  Ariz.  1S2, 
141   P  710. 

33.  Pfto.  V.  Lapique,  136  Cal.  603, 
69   P  226. 

33.  Cochran  v.  Stote,  119  Md..  539, 
87  A  400. 

34k  IB  otvU  osaM  see  Appeal  and 
Error  i  8019. 

SS.     See  Trial    [38  Cyc   1238]. 

se.  Ala. — Rollingrs  v.  State,  136 
Ala.  126,  34  S  349;  Cole  v.  State,  (A.) 
75  S  261. 

Cal. — Peo.  V.  Kelly,  133  Cal.  1,  64 
P  1091;  Peo.  v.  Howland,  13  Cal.  A. 
3£3.  109  P  894. 

Ga. — Henderson  v.  State,  14  Qa.  A. 
672.   82    .SE   61. 

Nev. — State  v.  Jackman,  29  Nev. 
403.  91  P  143  (holding  that  an  In- 
struRtlon  on  a  trial  for  murder, 
wherein  self-defense  was  pleaded,  not 
to  consider  evidence  of  threats  which 
were  not  communicated  to  defendant, 
was  none  the  leas  prejudicial  error 
because  the  threats  were  testified 
to  by  a  prostitute,  her  testimony,  no 
matter  what  her  character,  being  ad- 
mlRslole  for  such  weight  as  the  jury 
might    give   it). 

N.  T. — Peo.  V.  Hamilton,  165  App. 
Dlv.  546.  151  NYS  125. 

Okl.— Brown  v.  State,  9  Okl.  Cr. 
382.    132    P    359. 

[a]  Olrcuiurtantial  •▼idano*. — 
(1)  In  a  criminal  prosecution,  an  in- 
struction that  If  circumstantial  evi- 
dence against  defendant  was  true  he 
should  be  convicted  is  reversible  er- 
ror, the  inference  of  sullt  being  for 
the  Jury  alone.  Peo.  v.  Hamilton.  165 
App.  Div.  546.  151  NTS  125.  (2)  An 
Instruction  that  circumstantial  evi- 
dence Is  not  likely  to  be  fabricated, 
and  becaupe  of  this  fact  has  a  great 
advantage  over  direct  evidence,  can- 
not be  accepted  as  the  harmless 
statement  of  an  Inference  that  the 
Jury  were  sure  to  draw.  Peo.  v. 
Howland,  13  Cal  A.  868,  109  P  894. 

37.  "Ala. — Jones  v.  State,  113  Ala. 
95,   21   S    229. 


Ark. — Bowman  v.  State,  93  Ark. 
168,   129  SW  80. 

Cal. — Peo.  V.  Herrera,  32  Cal.  A. 
610,  163  P  879:  Peo.  v.  Carahtan,  11 
Cal.  A,  661,  105  P  768:  Peo.  v.  Corey, 
8  Cal.  A.  720,  97  P  907;  Peo.  v.  Fltts, 
,4   Cal.  A.   432.   91  P  636. 

Iowa. — State  v.  Skaggs,  163  Iowa 
881,   133   NW  779. 

Mo. — State  v.  Vlckers,  209  Mo.  12, 
lOe   SW   999. 

Mont. — State  v.  Penna,  35  Mont. 
636,  90  P  787. 

Nebr. — Dixon  v.  State,  4<  Nebr.  298, 
64    NW    961. 

N.  C. — State  V.  Seaboard  Air  Line 
R.  Co.,  149  N.  C.  608,  62  SE  1088; 
State   V.    Neville,    61    N.   C.    423. 

Okl. — Harris  v.  State,  10  Okl.  Cr. 
417,   137   P  365,   139   P  846. 

Tex. — Terrell  v.  State,  76  Tex.  Cr. 
428,  174  SW  1088;  Hawkins  v.  State, 
74  Tex.  Cr.  4  53,  168  SW  93;  Brown 
v.  State,  74  Tex.  Cr.  356,  169  SW  437; 
Hamilton  v.  State,  74  Tex.  Cr.  219, 
168  SW  636. 

Wis.— Till  V.  State,  182  Wis.  242, 
111    NW   1109. 

38.  Peo.  V.  Piner,  11  Cal.  A.  642. 
105  P  780;  State  v.  Vlckers,  209  Mo. 
12,  106  SW  999;  Harris  v.  State,  (Okl. 
Cr.)  187  P  365.  139  P  846;  Brown  v. 
State,  9  Okl.  O.  382,  132  P  359-  Grain 
V.  State,  69  Tex.  Cr.  65,  163  SW  155; 
Woods  V.  State.  67  Tex.  Cr.  569.  159 
SW  633;  Howard  ▼.  State,  65  Tex. 
Cr.    216,    143    SW    178. 

39.  Peo.  V.  Hower,  151  Cal.  638, 
91  P  607:  Peo.  V.  Herrera,  82  Cal.  A. 
610,  163  P  879;  Peo.  V.  Corey,  8  Cal. 
A.  720,  97  P  907;  Peo.  v.  Fltts,  4 
Cal.  A.  432,  91  P  536. 

aa  m  olvll  oas*s  see  Appeal  and 
Error  §  3020. 

31.  State  V.  Riordan,  86  N.  D.  119, 
161   NW  606. 

32.  Waters  v.  State.  3  Ga.  A.  649. 
651,  60  SB  335  (holding  that  where 
the  court  undertook  to  sum  up  all  the 
facts  and  ctrcumstancees  relied  on 
by  the  state  to  prove  the  guilt  of 
accused,  and  at  the  end  thereof  ex- 
pressly stated  to  the  Jury,  "these  are 
some  of  the  circumstances  relied  on 
by  the  state,"  it  was  prejudicial  er- 
ror, the  summing  up  being  argumen- 
tative In  character  and  tending  to 
call  to  the  attention  of  the  Jury  and 
enforce  on  their  consideration  the  in- 


criminating circumstances  of  the 
facts  and  inferences  which  were  nar- 
rated, and  as  Indicative  of  defend- 
ant's guilt):  State  v.  Riordan,  36  N. 
D.  119^  161  NW  606. 

33.  QuertermouB  v.  State,  95  Ark. 
48,    127    SW   951. 

34.  Graff  v.  Peo.,  208  111.  312.  70 
NE  299  [atr  108  III.  A.  168];  Conger 
V.  State.  63  Tex.  Cr.  812,.  140  SW 
1112  (holding  that  a  charge  In  a 
prosecution  for  an  assault  with  In- 
tent to  commit  rape  that  if  defend- 
ant embraced  prosecutrix  with  her 
consent,  or  if  there  was  a  reasonable 
doubt  as  to  whether  he  embraced  htr 
with  her  consent,,  such  acts  upon 
his  part  with  her  consent  would  not 
constitute  an  assault  herein  defined, 
while  objectionable  as  Imposing  upon 
defendant  the  burden  of  proving  cer- 
tain conduct  toward  the  witness  with 
her  consent,  giving  undue  prominence 
to  such  consent,  is  harmless). 

88.  Peo.  v.  Osborne,  278  111.  104. 
116    NE   890. 

W.  Clemmons  v.  State,  72  Tex. 
<2r.  276,  161  SW  973  (holding  that,  in 
a  prosecution  for  robbery,  the  court's 
failure  to  submit  the  Issuis  of  sim- 
ple and  aggravated  assault  was  not 
prejudicial  to  defendant,  where  the 
court  Instructed  the  Jury  to  acquit 
If  defendant  did  not  take  the  rln? 
which  he  was  charged  to  have  Vhken 
from   the   person  of   another). 

37.  Peo.  v.  Carroll.  20  Cal.  A.  41. 
128    P    4. 

38.  Peo.  V.  Hoggs.  20  Cal.  433: 
Peo.  v.  Caldwell,  W7  Mich.  374,  65 
NW  218;  Com.  v.  Calhoun,  238  Pa. 
474,  86  A  472;  Com.  v.  Washington, 
202  Pa.  148,  61  A  769;  Com.  v.  Bow- 
man, 171  Pa.  448.  33  A  342.  See  also 
Simmons  v.  State,  (Tex.  Cr.)  188  SW 
325  (holding  that,  in  a  prosecution 
for  rape,  a  slight  difference  between 
the  statement  of  the  county  attorney 
as  to  the  testimony  of  a  witness  and 
the  testimony  as  given  is  not  ground 
for  reversal). 

[a]  Immaterial  or  Imtevut  ntt- 
tan. — (1)  An  Inaccurate  statement  In 
the  charge  of  evidence  relating  to 
immaterial  matters  Is  harmless. 
Com.  v.  Bubnls,  197  Pa.  542,  47  A 
748.  (2)  A  conviction  of  murder  will 
not  be  reversed  because  the  trial 
Judge    made   a   manifest    mistake  in 


For  I»t«>  oasas,  awwlopmaata  and  ohaacaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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viewed  the  evidence  more  than  was  advisable  in  its 
instnietion,  if  it  correctly  stated  the  evidence 
therein.'* 

[i  3699]  (k)  Repetition  of  In8tmctions.*<>  Or- 
dinarily the  mere  repetition  of  instructions  is  not 
considered  prejudicial  error  and  ground  for  re- 
versal.** 

[}  3700]  (1)  Instrnctions  u  to  Punishment.  Er- 
ror in  instructions  relating  to  punishment  which  do 
not  operate  to  the  injury  of  defendant  will  not 
authorize  a  reversal.**  Thus  an  erroneous  instruc- 
tion as  to  the  punishment  is  harmless  where  the 
jury  have  no  power  to  fix  the  punishment,**  or  im- 
pose the  minimum  punishment  allowed  by  la^,**  or 
disregard  the  instruction  and  fix  the  punishment  at 
less  than  that  prescribed  by  the  instruction  ;*'  where 
the  court  reduces  the  punishment  to  the  minimum ;" 
or  where  the  jury  do  not  act  on  the  instructions 
but  leave  it  to  the  court  to  fix  the  punishment,  and 
the  court  imposes  the  proper  penalty.*'  So  error 
in  instructing  the  jury  as  to  puniijhment  under  a 
repealed  statute  is  not  prejudicial,  where  the  court 
sentences  defendant  under  the  provisions  of  the  stat- 
ute by  which  the  prosecution  was  governed  and 
imposes  on  defendant  the  least  sentence  which  the 
jury  should  have  fixed  if  they  had  been  properly  in- 
structed.** On  the  other  hand,  an  instruction  which 
is  so  indefinite  as  tp  the  se.ntence  to  be  imposed 
and  which,'  as  is  shown  by  the  form  of  the  ver- 
dict, may  have  misled  the  jury  into  convicting  de- 
fendant, whereas  they  might  not  have  done  so  if 
they  had  known  the  true  penalty,  will  be  held  pre- 
judicial error.**  So  it  has  been  hbld  that,  where  the 
jury  find  in  aceordance  with  an  instruction  authoriz- 

attributin?  a  remark  to  a  witness 
which  was  not  shown  by  the  testi- 
mony, where  the  remark  was  so 
wholly  Irrelevant  that  no  prejudice 
wns  shown.  Com.  v.  Fences,  226  Fa. 
114.  75  A  19. 

39.  Beilfuas  v.  State,  li2  Wis. 
M5.   126    NW   33. 

40i  Hi  dvil  osaaa  see  Appeal  and 
Error  {    3021. 

41.  De  Rlnzie  v.  Peo.,  56  Colo.  249, 
13S  P  1009;  Peo.  v..WUBon,  146  N.  T. 
(28  mem.  40  NB  392. 

42.  Ala. — Henson  v.  State,  120  Ala. 
aiC,  35  S  23. 

Kan. — Topeka  v.  Raynor,  8  Kan. 
A  379,  55  P  509. 

La.— State  v.  Satcher,  124  La.  lOlS. 
SO  8  835. 

Miss. — ^Flowers  v.  State,  101  Miss. 
108.  57  S  226. 

Okl.— Chandler  v.  State,  S  Okl.  Cr. 
J54.  105  P  375.  107  P  735. 

See  also  cases  Infra  this  section. 

43.  Bader  v.  State,  176  Ind.  26S, 
94  XE  1009;  Davis  v.  State,  162  Ind. 
145,  52  NB  764:  Topeka  v.  Raynor, 
8  Kan.  A.,  279.  65  P  609;  State  v. 
Voli.  269  Mo.  194,  190  SW  307;  State 
T.  Reed,  137  Mo.  224,  140  SW  909; 
SUte  V.  Hamey,  168  Mo.  1«7,  67 
SW  $20.  57  LRA  846;  State  v.  Egland. 
n  S.  D.  323,  121  NW  798,  139  AmSR 
1066. 

44.  Ballentlne  v.  State,  48  Ark.  45, 
2  SW  340;  Shank  v.  State,  183  Ind. 
298.  108  NE  521;  State  v,  Gann,  72 
Mo.  374;  Morton  v.  State,  91  Tenn. 
«7.  19  SW  225. 

[a]  nwtmottojia  falling  to  "^*"^ 
'"'"'"T-m  pimlrtimant. — While  an  In- 
struction which  gives  the  jury  <he 
maximum  punishment  Is  defective 
tor  failinK  to  name  the  minimum 
punishment,  the  error  is  not  preju- 
dicial where  the  Jury  assessed  the 
lowest  punishment.  Abbott  v.  State, 
77  Ark.  337,  91  SW  764. 

[b]  An  iastnustton  that  tb*  jury 


.    »    n«»t«r    pnnlslmiant 

ttw  !•  aUowsd  WT  tow  is  harmless 
when  they  assess  the  minimum.  State 
V.  Burr,  81  Mo.  108. 

[c]    Ja.  !•■*•  (1)  where  the  code 


requires  that  the  law  applicable  to 
the  penalty  shall  be  charged,  any  er- 
ror In  charglns  the  jury  as  to  the 
penalty  Is  reversible  error,  although 
defendant  had  the  benefit  of  a  light- 
er punishment.  Steel  v.  State,  46 
Tex.  Cr.  337.  81  SW  962;  Hargrove 
v.  State,  (Cr.)  SO  SW  801;  Garden- 
shire  V.  State,  18  Tex.  A.  665;  Cohen 
V.  State,  11  Tez.  A.  337;  Myers  v. 
State,  9  Tex.  A.  157;  Bouldln  v.  State, 
8  Tex.  A.  624;  Jones  v.  State.  7  Tex. 
A.  338;  Allen  v.  State,  1  Tex.  A.  614. 
(2)  But  It  has  been  held  that  the 
error  may  -be  cured  by  the  Imposi- 
tion of  the  minimum  penalty  by  the 
Jury.  Green  v.  State.  66  Tex.  Cr. 
446,  147  SW  593;  Brown  v.  State, 
62  Tez.  Cr.  692,  138  SW  604;  Stokes 
V.  State,  49  Tex.  Cr.  99.  90  SW  179; 
Mayo  V.  State,  (Cr.)-82  SW  515;  Clark 
V.  State,  (Cr.)  78  SW  1078;  Parker 
V.  State,  43  Tex.  Cr.  626,  67  SW  121; 
Ramlres  v.  State,  43  Tex.  Cr.  455,  66 
SW  1101;  Zion  v.  State,  (Cr.)  61  SW 
306;  O'Docharty  v.  State,  (Cr.)  57 
SW  657;  Lovejoy  v.  State,  40  Tex.  Cr. 
89,  48  SW  520;  Stevens  v.  State,  (Cr.) 
43  W  102;  Green  v.  State,  32  Tex.  Cr. 
298,  22  SW  1094;  C^iamp  v.  State,  32 
Tex.  Cr.  87,  22  SW  678.  And  ace 
Clark  V.  State,  76  Tex.  Cr.  348;  174 
SW  354  (holding  that,  where  the 
jury  Imposed  almost  the  minimum 
punishment,  the  fact  that  the  court 
informed  them  as  to  the  working  of 
the  indeterminate  sentence  law  is  not 
reversible  error). 

45.  Howard  v.  State,  122  Ark.  422, 
183  SW  743. 

46.  State  v.  Harl,  137  Mo.  252, 
88  SW  919;  State  v.  TuU,  119  Mo. 
421.  24  SW  1010. 

«7.  State  v.  Wheeler,  108  Mo.  668, 
18  SW  924. 

48.  Fuson  V.  Com.,  173  Ky.  238, 
190    SW   1095. 

49.  Dekelt  V.  Peo.,  44  Colo.  625, 
99    P    330. 

50.  Blunchl  v.  Cora.,  64  SW  971, 
23    KyL,    1185. 

61.  Miller  v.  U.  S.,  37  App.  (D.  C.) 
138.  144  (where  It  was  said:  "Can 
there    be    any    doubt    that    the    Jury 


ing  them  to  fix  defendant's  punishment  at  more  than 
the  amount  prescribed  by  statute,  the  error  is  prej- 
udicial aiid  is  not  cured  by  remitting  a  pari  of  the 
punishment  so  as  to  bring  it  within  the  statutory 
limit  as  ^  punishment.'"  And  statements  in  the 
court's  charge  to  the  jury  that  if  they  should  find 
accused  guilty  the  court  would  hear  evidence  upoh 
the  question  of  his  motive,  and  might  not  send  him 
to  the  penitentiary,  although  made  to  overcome  the 
effect  on  the.  jury  of  remarks  of  counsel,  constitute 
reversible  error.'^  ' 

Improperly  taking  from  the  jnry  the  duty  of  flxins 
the  punishment  is  not  prejudicial  error,  where  the 
punishment  was  fixed  for  a  shorter  term  than  could 
have  been  awarded  for  any  crime  of  which  the  jury 
could  upon  the  evidence  have  found  defendanii 
guilty." 

[$  3701]  (m)  Instmctionfl  as  to  Form  of  Ver- 
dict. Silbmission  of  a  form  of  verdict  to  the  jury 
which  contains  superfluous  words  is  not  reversible 
error,  where  it  could  not  have  exerted  any  influence 
on  the  minds  of  the  jury  in  the  determination  of 
their  verdict.*'  Error  in  submitting  only  verdicts 
finding  both  defendants  guilty  or  both  not  guilty  is 
prejudicial,  where  the  testimony  as  to  the  guilt  of 
defendants  was  not  the  same.**  It  has  been  held 
that,  in  a  trial  for  homicide,  error  in  failing  to  fur- 
nish the  jury  with  a  form  of'  verdict  for  man- 
slaXighter  is  not  prejudicial  where  the  jury  convicted 
of  a  grade  above  manslaughter." 

[i  3702]     (n)     Cautionary    Instructions.    Error 

in  the  giving  of  cautionary  instructions  which  could 

not  have  affected  the  result  or  prejudiced  defendant 

does  not  constitute  a  ground  for  reversal.'*     This 

had  some  reason  to  infer,  and 
therefore  might  have  Inferred,  tliat 
these  words,  coming  from  the  court, 
to  whom  they  looked  for  instruction 
and  guidance,  meant  that  if  they 
should  convict  the  defendant,  the 
court  would  In  etTect  reopen  the  case 
and  hear  testimony  'upon  the  ques- 
tion of  motive  and  circumstances,' 
and  that,  as  a  result  of  such  hearing, 
the  court  might  conclude  that  the 
ends  of  justice  would  be  subserved 
without  sending  the  defendant  to  the 
penitentiary  at  all?  Can  there  be 
any  doubt  that  such  an  understand- 
ing on  the  part  of  the  jury  would 
affect  their  deliberations  to  the  In- 
jury of  defendant?"). 

62.  Taylor  v.  State,  7?  Ark.  168. 
83    S-'VST    922 

63.  Peo.  v.  Stein.  23  Cal.  A.  108, 
137   P  271. 

64.  State  V.  Miller,  175  Iowa  210, 
167  NW  131;  Peo.  v.  McGrath,  4 
NYSt  629,  5  N.  T.  Cr.  4.  See  also 
Han:ipton  v.  State,  .45  Tex.  154  (hold- 
ing that,  when  two  are  indicted  Joint- 
ly for  murder,  and  the  evidence  Is 
circumstantial,  the  fury  should  be 
Instructed  that  thejr  must  pass  upon 
the  guilt  of  each,  and  that  they 
ma^r  con-^llct  one  and  acquit  the 
other). 

[a]  Baasoa  for  ml*. — ^Under  these 
circumstances,  notwithstanding  the 
testimony  Is  not  the  same  as  to 
each  defendant,  the  Jury  were  jus- 
tified In  concluding  that,  if  they 
found  one  of  the  defendants  guilty, 
they  should  also  find  his  codefendant 
guilty  with  htnl.  State  v.  Miller, 
175   Iowa  210,   167   NW   131. 

66.  Jabich  v.  Peo.,  68  Colo.  175,  143 
P   1092. 

88.  Ala.— Perry  v.  State,  177  Ala. 
1,  59  S  ISO. 

Ark. — Autrey  v.  State,  113  Ark. 
349,  168  SW  556:  Peters  v.  State,  lOS 
Ark.    119.    146   SW   491. 

C^I. — Peo.  V.  Fleshman,  26  C^I.  A. 
788,  148  P  805;  Peo.  v.  Ruef,  14 
Cal.  A.    576.   114  P   48,   54. 

Colo. — Beeler  v.  Peo.,  58  Colo.  461, 
146   P  762. 
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general  rale  has  been  applied  in  respect  of  instpio- 
tions  on  the  subject  of  reasonable  donbt;'^  on  the 
credibility,"  and  impeachment'*  of  witnesses;  on 

Fla. — Buie  v.  SUte,  68  Fla.  S20,  67 
8  102;  Sapp  v.  State,  69  Fla.  35,  62 
8   2 

Qa. — ^Brooks  v.  State,  12  Ga.  A.  69S, 
78  SB  142;  Mitchell  v.  State.  12 
aa.  A.  567,  77  BE  889:  Stanley  v. 
SUte,   9  Oa.  A.   141,   70  SB  894. 

111. — Peo.  V.  Thompson.  274  111.  214, 
lis  NK  322;  Peo.  V.  Fuller,  238 
HI.  116,  87  NB  336:  Peo.  v.  Darr, 
179   in.  A.   130    [an  262   111.   202,   104 


the  failure  of  defendant  to  testify;*"  on  ciieum- 
stantial  evidence;*^  on  the  burden  of  proof;**  on  the 
degree   of   proof  ;••   on   unexplained   possession    of 


NS!    3891 

Ind.--«lberry  v.  State,  149  Ind.  684, 
39    NE    986,    47    NB   468. 

Iowa. — State  v.  Whltbeck,  146  Iowa 
29.   123  NW   982. 

Kan.— State  ▼.  Kins,  101  Kan.  189, 

165  P  665;  State  v.  Wimer,  97  Kan. 
363,    165    P    7. 

Ky. — Fuson  ▼.  Com..  178  Ky.  238, 
190  SW  1096. 

La.— State  v.  King.  136  lA.  117, 
64    S   1007. 

Mias. — Drummond  t.  State,  108 
MlHS.    221.     60    S    188. 

Mo. — SUte  V.  Shaffer,  286  Ho.  820, 
161     SW     806. 

Moot. — State  ▼.  Tracey,  86  Uont. 
662,   90   P   791. 

Nebr. — Keeler  v.  SUte,  78  Nebr. 
441,    103    NW   64. 

Nev.^-SUte  T«  Mattel^,  42  Nev. 
395.    108    P    1097. 

N.  J.— SUte  V.  Vensio,  84  N.  3.  U, 
418.    87   A    126. 

N.  M.— Terr.  v.  Ayre,  16  N.  IL 
681,   113   P  604. 

N.  D. — SUte  ▼.  Wlnney.  21  N.  I>. 
78,  128  NW  680. 

Old.— Scribner  v.  SUte.  11  OkL  Cr. 
189.   144   P  686. 

8.  D. — State  ▼.  Holter,  80  8.  IX 
863j   138   NW  968. 

Tenn. — ^Ware  v.  SUte,  108  Tenn. 
466.  67  SW  863. 

Tex. — Holmes  T.  SUte,  68  Tex.  Cr. 
17.  160  SW  926. 

Utah.— State  y.  Morris,  40  UUh 
481.   122   P  880. 

Wyo. — Robinson  v.  SUte,  18  Wya 
216.  106  P  24. 

And  see  cases  Infra  this  section. 

67.  Ala. — Perry  v.  SUte,  177  Ala. 
1,  69  S  160;  Malchow  v.  SUte,  6 
Ala.  A.  99,  69  S  842  (meaningless 
instruction). 

Cal. — Peo.  V.  Valenzuela.  26  Cal.  A. 
418,  147  P  97;  Peo.  v.  Suhr,  25  Cal. 
A.  805.  143  P  1088;  Peo.  v.  Ford,  25 
Cal.   A.    388.    143  P  1075. 

Oa.— Hicks  V.  State,  18  Oa.  A. 
93,  88  SB  917;  Rice  v.  State,  16  Oa. 
A.   128,   84   SB  609. 

Ind. — Slberry  v.  SUte,  149  Ind. 
684,  39  NB  936,  47  NE  468;  Heyl 
V.  State,  109  Ind.  689,  10  NB  916. 

Kan. — State  v.  Wlmer,  97  Kan.  363, 

166  P  7  (holding  that  an  Instruction 
that  the  jury  could  not  acquit  un- 
Irss  each  Juror  entertained  a  reason- 
able doubt  of  defendant's  guilt,  while 
unnecessary  Knd  not  to  be  commend- 
ed, was  not  prejudicial);  State  v. 
KiUion.  95  Kan.  371.  148  P  643  (hold- 
ing that  failure  in  an  instruction 
that  to  authorize  defendant's  convic- 
tion the  Jury  mus.t  be  satisfled  of 
his  guilt  beyond  a  reasonable  doubt. 
to  state  that  they  must  be  satisfled 
by  the  "evidence"  is  harmless). 

Ky. — Puson  v.  Com..  173  Ky.  238, 
190  SW  1096. 

Mo.— Stnte  V.  Sykes,  248  Mo.  708. 
154  SW  1130  (holding  that  it  is  not 
reversible  error  either  to  give  or  to 
refuse  an  instruction  defining  reason- 
able doubt,  although  such  deflnltlon 
should  not  be  given):  State  v.  Ner- 
singer.  220  Mo.  36,  119  SW  379. 

Nebr.— Keeler  v.  State.  73  Nebr. 
441.  103  NW  64:  Junod  v.  State. 
73  Nebr.  208,  102  NW  462,  119  AmSR 
890:  Mays  v.  State.  72  Nebr.  728, 
101  NW  979;  Llllle  y.  State,  72 
Nebr.  228,  100  NW  316. 

N.  J. — SUte  v.  Hanrahan,  88  N.  J. 
L.  891.  96  A  1103  [aff  87  N.  J.  L. 
1.  93  A   95];   State  v.  Vensio.   84  N. 


J.    L.    418.    87   A    126. 

N.  M.— Terr.  y.  Ayer,  16  N.  H. 
681,    113    P  604. 

Okl. — Scrlbner  y.  State,  11  Okl.  Cr. 
189,  144  P  626;  Cannon  v.  Terr.,  1 
Okl.  Cr.  600,  99  P  622  (defining  "rea- 
sonable doubt"  in  a  series  of  instruc- 
tions rather  ttuin  In  one  instruo- 
tlon). 

Tenn. — ^Ware  v.  State,  108  Tenn. 
466.    67    SW    863. 

Tex. — Holmes  v.  State,  68  Tex.  C!r. 
17,  160  SW  928. 

[a]  Pz«poaAMMaea  of  eyldeneen  ■  ■ 
While  the  definition  of  "preponder- 
ance of  evidence,"  and  the  rules  by 
which  it  may  be  determined  where 
It  lies,  were  not  aptly  adjusted  to  the 
trial  of  a  ^.riminal  case,  accused  was 
not  injured,  when  the  only  evidence 
Introduced  was  in  behalf  of  th$  eUte, 
and  the  court  instructed  the  Jury 
that  th'e  evidence  must  show  the 
guilt  of  accused  beyond  a  reasonable 
doubt  before  a  conviction  would  be 
authorised.  Jackson  y.  SUte,  126  Gtau 
101.  63  SB  607. 

S8.  Ark. — Taylor  v.  State,  82  Ark. 
640,  102  SW  867  (holding  that,  where 
an  instruction  on  the  credibility  of 
witnesses  in  a  criminal  case  was  not 
objected  to,  and  the  erroneous  lan- 
guage used  was  probably  the  result 
of  inadvertence  or  oversight  which 
did  no  harm,  it  was  not  ground  for 
reversal). 

Cal. — Peo.  y.  Hoosler,  24  C^al.  A. 
746,    142    P   614. 

Oa ^Helma  v.   SUte,   136   Qa.   799, 

72  SB  246. 

111.— Peo.  y.  Terrell,  262  ni.  188, 
104  NB  264:  Peo.  y.  Duncan.  261  IlL 
339,  103  NB  1043. 

Kan. — SUte  y.  King,  101  Kan.  189, 
166  P  666. 

La.— State .  y.  King,  136  La.  117, 
64   S   1007. 

Mo. — State  y.  Stephens,  196  Mo.  A. 
34,  189  SW  630. 

Mont. — SUte  y.  Tracey,  86  Mont. 
662,  90  P  791. 

N.  J. — SUte  y.  Thome,  88  N.  J. 
L.    799,    85    A    462. 

N.  D.— State  y.  Wlnney,  21  N.  D. 
72.  128  NW  680. 

Tex. — Jackson  y.   SUte,    (Cr.)   108 

Utah.— Bute  y.  Morris,  40  Utah 
431,    122   P   380. 

Wash. — Bute  y.  Schrock.  93  Wash. 
69,  158  P  1006  (holding  that  an  in- 
struction that  the  Jury  should  con- 
sider witness'  general  character,  his 
business,  his  origin,  and  his  ante- 
cedents, while  unnecessarily  particu- 
lar, Is  not  prejudicial  where  applied 
to  witnesses  for  both  sides). 

[a]  iBtersM  of  darendaat. — (1)  An 
instruction  that  the  Jury  may  (Peo. 
V.  Hoosler.  24  Cal.  A,  746,  142  P  614; 
State  V.  King,  135  La.  117,  64  S  1007; 
State  V.  ShafTer,  253  Mo.  320.  161 
;SW  806:  State  v.  Stephens,  195  Mo. 
A.  34,  189  SW  630),  (2)  or  should 
(State  y.  King,  101  Kan.  189,  166  P 
666)  consider  defendant's  Interests  as 
affecting  his  credibility,  although 
not  a  ground  for  reversal,  would  be 
better  omittpd. 

[b]  Teattmoiiy  of  liifoxm«r<— A 
Judgment  of  conviction  cannot  be 
reversed  for  any  error  in  the  in- 
structions as  to  the  evidence  of  an 
informer,  where  it  does  not  appear 
that  the  conviction  might  have  been 
founded  on  the  evidence  of  an  In- 
former. State  V.  Pigg,  78  Kan.  618, 
97  P  869,  ISO  AmSR  387,  19  LRANS 
848. 

[c]  AooompUos's  tMtlmAiiy.— 
Where  the  evidence  did  not  suggest 
that  any  of  the  witnesses  were  ac- 
complices, error  in  a  charge  relat- 
ing to  accomplice's  testimony  was 
not  prejudicial  ^o  defendant.  Oreat- 
house  v.  State,  6S  Tex.  Cr.  218,  109 
SW   166 

[d]  Talans  ia  one. — (1)   The  giv- 


ing of  a  charge  that  if  aiiy  witness 
has  testified  falsely  the  Jury  may 
wholly  disregard  his  testimony,  ex- 
cept so  far  as  corroborated  by  other 
credible  testimony  in  the  case,  was 
not  prejudicial  error,  because  not  fur- 
ther sUtlng  that  corroboration  might 
be  given  by  facts  and  clrcumsUnces 
occurring  at  the  trial.  State  v.  Wln- 
ney. 21  N.  D.  72,  128  NW  680.  (2)  An 
instruction,  in  a  prosecution  for 
homicide,  charging  the  right  of  the 
Jury  to  disregard  the  testimony  of 
witnesses  they  believed  to  have  will- 
fully testified  falsely  was  harmless, 
where  defendant  was  the  only  wit- 
ness in  his  behalf  and  the  only  ma- 
terial controversy  was  whether  the 
killing  was  intentional  or  accidental. 
State  v.  Morris.  40  Utah  431.  1«2  P 
380. 

St.  O'Dell  y.  SUte,  120  Oa.  162, 
47  SB  577;  SUte  v.  Whltbeck.  146 
Iowa  29.  123  NW  982  (holding  that 
any  error  in  the  use  of  the  word 
"may"  in  an  instruction  that.  If  the 
Jury  believe  any  witness  has  been 
successfully  impeached  they  may 
consider  such  fact  In  determining  the 
weight  to  be  given  his  testimouy  la 
harmless,  where,  taking  the  Instruc- 
tions on  the  subject  together,  it  Is 
clear  that  the  Jury,  following  such 
instruptlons,  must  have  determined 
the  credibility  to  be  given  the  testi- 
mony of  a'  witness  and  his  explana- 
tion of  inconsistent  sUteraents,  and 
giving  it  such  weight  aa  they  be- 
lieved It  to  be  entitled  to  under  all 
the  circumstances). 

eo.  Sapp  V.  Bute.  69  Fla.  85,  62 
S  2  (holding  that  an  instruction  that 
the  Jury  are  to  determine  whether  a 
man  who  is  innocent  will  remain 
silent  when  he  is  accused  of  a  crime 
should  not  be  given;  but  where,  con- 
sidering the  whole  evidence,  no  harnrt 
could  have  resulted,  the  Instruction 
is  harmless). 

61.  Beeler  y.  Peo.,  68  C!olo.  451. 
146  P  762;  Drummond  v.  SUte,  103 
Miss.  221,  60  8  138;  Williams  v:  SUte, 
95  Miss.  671j  49  S  513;  Frasler  y. 
SUte,  (Tex.  Cr.)  64  SW  934  (where 
the  evidence  Is  In  fact  direct) ;  Bel- 
cher v.  State,  (Tex.  Cr.)  44  SW  519 
(where  the  proof  is  of  a  positive 
nature);  Pace  v.  SUte,  41  "rex.  Cr. 
203,  61  SW  953,  53  SW  689  (holdingr 
that  an  instruction  on  circumstantial 
evidence  is  harmless  where  the  case 
is  made  out  by  direct  evidence). 

63.  Fitch  v.  Peo..  46  Colo.  298,  lOO 
P  1132  (holding  that  in  a  prosecu- 
tion for  using  an  Instrument  wltb 
intent  to  procure  a  miscarriage, 
wtiere  accused  offered  no  Justifica- 
tion, but  denied  having  used  any 
Instrument  that  could  have  produced 
a  miscarriage,  testifying  that  she 
used  only  a  speculum  for  the  pur- 
pose of  an  examination,  so  that  the 
only  question  presented  was  wheth- 
er she  used  an  instrument  with  in- 
tent to  procure  a  miscarrlagre. 
charges  casting  upon  her  the  burden 
of  proving  facts  In  Justification  were 
not  prejudicial):  Peo.  v.  Fuller.  238 
111.  116,  87  NB  336  [aff  141  111.  A. 
374]  (holding  that  an  instruction  la 
a  prosecution  for  libel,  placing  the 
burden  on  defendant  to  prove  Juatl- 
flcatlon  by  a  preponderance  of  the 
evidence,  if  erroneous,  Is  harmless, 
where  the  undisputed  facts  showed 
that   the  publication  was  false). 

63.  Wllburn  v.  State.  141  Oa.  610, 
81  ^B  444;  Brundage  v.  State.  7  Ga. 
A.  726.  67  SB  1051:  Peo.  v.  De  Vore, 
271    111.    27,    110    NB    850. 

[a]  Vhiia  an  Instruction  techni- 
cally incorrect  as  requiring  a  higher 
degree  of  evidence  to  corroborate  a 
witness  than  to  discredit  him  will 
not  be  ground  for  reversal  where  it 
Is  apparent  that  it  could  not  haye 
misled  the  Jury.  Peo.  v.  De  Vore, 
271  111.  27.  110  NB  860. 


For  totev  oases,  devetopoMsts  and  ohaayes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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stolen  property;*^  on  the  presnmption  ariaing  from 
flight;*'  and  on  the  effect  of  oorroboiative  evi- 
dence;** and  also  to  inBtraetions  in  reference  to  rec- 
onciling conflicts  in  testimony  of  witnesses.*^  The 
role  has  been  applied  nnder  the  following  circum- 
stances: Where  the  evidence  is  clear  and  convinc- 
ing;** ivhere  the  jury  nnder  the  evidence  could  not 
reasonably  have  acquitted  defendant;*'  vhere  the 
jury  could  have  found  defendant  guilty  on  his  own 
testimony;"*  where  it  appears  from  the  whole  rec- 
ord that  the  jury  were  not  misled  ;^^  where  the  in- 
Btmetions  amount  to  nothing  more  than  a  mere 
commonplace  within  the  general  knowledge  of  the 
jurors;^*  and  where,  if  taken  in  connection  with 
other  instructions,  the  law  is  correctly  stated.'* 

Injudicial  eiror.  On  the  other  hand,  if  the  er- 
roneous cautionary  instraction  may  have  misled  the 
jury  to  defendant's  prejudice,  a  reversal  must  fol- 
low." 

[I  3703]  (o)  Core  of  Error— m.  By  Sabse- 
tnent  Xnstanctioiu.  An  erroneous  instruction  on  a 
material  point  is  not  cured  by  a  subsequent  correct 
instruction  on  that  point  if  the  jury  are  left  in  doubt 

Hiss. — Poole    T. 


thereby  which  of  the  two  is  correct.'*  And  where 
an  instruction  is  prejudicial  and  erroneous  in  that 
it  practically  directs  a  verdict  of  guilty  upon  segre- 
gated facts  assumed  to  be  proved,  the  error  is  not 
cured  by  a  subsequent  instruction  that  it  was  given 
simply  to  assist  the  jury,  and  that  the  jury  were 
the  judges  of  the  law  and  facts.'*  Nevertheless  an 
instruction  not  fully  stating  the  law  may  be  cured 
by  a  subsequent  instraction  which  completes  it;" 
and  the  general  rule  '*  is  subject  to  the  qualification 
that  prejudicial  error  does  not  follow  where  it  id 
evident  that  no  harm  resulted  from  the  erroneous 
instruction." 

[i  3704]  bb.  By  Evidence  Introduced  by  De- 
fendant. Error  in  instructions  given  may  sometimes 
be  cured  by  evidence  introduced  by  defendant  in  his 
own  behalf,*"  as  where  the  instruction  assumes  a 
fact  not  shown  by  the  state,  but  established  by 
evidence  introduced  by  defendant  himself;*^  or 
where,  although  the  court  may  have  been  in  error 
in  its  instruction  on  drunkenness  as  a  defense,  de- 
fendant's own  evidence  clearly  showed  that  he  was 
not  drunk  in  the  sense  that  he  did  not  know  what 


•«.  State  v.  Rose,  178  Mo.  25,  7 « 
8W  lOOS;  Robinaon  v.  State,  18  wyo. 
11«.  10«  P  24. 

SS.  state  V.  SorenBon,  167  Iowa 
SS4,    188   NW    411. 

ae.  Catchlngs  v.  State.  6  Oa.  A. 
7*0,  •&  SB  816. 

67.  Maddox  V.  State,  118  Oa.  6», 
44  SB  828  (holding  that  it  is  not 
prejudicial  error  for  the  court  to 
charge  that,  in  reconcUins  conflicts 
lo  the  evidence;  the  jury  may  con- 
sider evidence  as  to  the  good  char- 
seter  of  accused);  MltcheU  v.  State, 

12  Ga.  A.  557,  77  SE  889  (where  only 
one  witness  was  sworn). 

68>  Ark. — ^Van  C^amp  v.  State.  126 
Ark.    1,    532,    189    SW   178. 

Cal. — ^Peo.  V.  Fealy,  33  Cal.  A.  805, 
165  P  1034;  Feo.  v.  Hoosler,  24  CaL 
A  748,  142  P  614;  Peo.  v.  Lederer, 
17  Cal.  A.   389.   119  F  949. 

Colo. — Beeler  v.  Peo.,  68  Colo.  461, 
146    P    7R2. 

6a. — Johnson  v.  State,  4  (3a.  A. 
59,  60    SB    813. 

IlL — Peo.  V.  Terrell,  282  111.  138. 
104  NB  264:  Peo.  v.  Fuller,  388 
III.  116.  87  NE  336. 

Ind. — Liesueuer  v.  State,  178  Ind. 
448.    95    NB    »39. 

Nev. — State  v.  Martel,  82  Nev.  896. 
108   P    1087. 

Okl. — Gransden  v.  State,  (Cr.)  168 
P  157. 

S.  D. — State  v.  Holter,  10  S.  X>. 
353.  138  NW  963. 

6ft,  Peo.  V.  Zoeller,  160  111.  A. 
487:  Druramond  v-  State,  103  Mlaa. 
221.    <0    S    138. 

70.  Terr.  v.  Ayre,  IE  N.  U.  ESI, 
113  P   604. 

71.  Keeler  v.  SUte,  73  Nebr.  441, 
103    NW    64. 

7B.  Peo.  V.  Buck.  151  Cal.  667, 
91  P  529;  Peo.  v.  Hower,  161  Ol. 
638,    91    P    BOY;    Peo.    v.    Davenport, 

13  Cal.  A.  682.  110  P  818;  Peo.  v. 
Corey,  8  CaL  A.  720.  97  P  907;  Peo. 
v.  Pitts.  4  Cial.  A.   432    91  P  536 

7X  Peo.  V.  James,  ~6  Cal.  A.  427, 
90  P  561. 

74k  Ark. — James  v.  State,  110  Ark. 
170.  160  SW  1090.^         ,^   ^  ,    .  „. 

(3olo. — King  V.  Peo.,  64  (X)lo,  .122, 
129  P    235 

Oa. — Mill  v.  State,  2  Oa.  A.  39S, 
58  SE  673  (holding  that  instruction 
on  the  law  of  positive  and  negative 
testimony  as  deflsed  in  Pen.  Code 
[18951  I  986,  when  not  applicable  to 
the  facta  in  the  case,  was  prejudi- 
cial error,  where  there  was  no  in- 
struction that  in  weighing  the  evi- 
dence the  jury  should  consider  the 
credibility  of  witnesses). 

Iowa. — State  v.  Bosworth,  170  Iowa 
JS9.    152    NW   581.  ,    ..  „ 

Kan. — State  V.  Jewell,  88  Kan.  180, 
127  P  608. 


Bute,    100    Miss. 
State,   101   Nebr. 


158,    56    S    184, 

Nebr. — Hodge   v. 
419,  163  NW  821. 

N.  O.— State  v.  Schonberg,  24  N. 
D.  532,  140  NW  106.  , 

Okl.— Beal  V.  State,  (Or.)  162  P 
808;  HavlU  v.  State,  11  Okl.  Cr.  483, 
148   P   683. 

Pa. — Com.  V.  Molten.  230  Pa.  889, 
78   A   638. 

And  see   cases  infra  this  note. 

[a]  Baoestlr  atolea  property^— (1) 
The  -  error  in  Instructing  that  the 
I>08se8sion  of  recently  stolen  prop- 
erty or  knowledge  of  its  place  of 
concealment  raises  a  strong  presump- 
tion of  guilt.  Instead  of  stating  that 
such  unexplained  possession  is  prima 
facie  evidence  oi  guilt,  is  prejudi- 
cial. SUte  v.  Jewell,  88  Kan.  130, 
127  P  608.'  (2)  An  instruction  that, 
If  recently  stolen  property  is  found 
in  the  possession  of  defendant  with- 
in a  short  time  after  the  crime,  such 
finding  Is  afflrmatlve  proof  that  de- 
fendant stole  the  property,  unless 
explained.  Is  prejudicial  error,  the 
proper  instruction  being  that  unex- 
plained possession  of  stolen  prop- 
erty recently  after  larceny  may  war- 
rant an  inference  of  the  guilt  of  de- 
fendant, and  whether  such  inference 
should  be  drawn  Is  for  the  jury. 
State  V.  Schonberg,  24  N.  D.  632, 
140   NW    105. 

[b]  Scasonabla  donbt,— Eirroneous 
Instructions  on  reasonable  doubt  re- 
quire a  reversal  where  the  evidence 
is  conflicting.  Hodge  v.  State,  101 
Nebr.    419.    163    VSVf  321. 

[c]  Bnrdaii  of  proof.— The  grivlng 
of  instructions  (1)  requiring  defend- 
ant to  establish  his  Innocence  (Ha- 
viU  V.  State,  11  Okl.  Cr.  483,  148 
P  683),  (2)  or  a  material  fact  (Beal 
V.  State,  (Okl.  Cr.)  152  P  808)  be- 
yond a  reasonable  doubt  requires  a 
reversal.  (3)  An  instruction  erro- 
neously placing  the  burden  on  de- 
fendant to  show  that  the  offense  was 
not  committed  within  the  statutory 
period  is  reversible  error,  where  the 
evidence  Is  sharply  ccrfllctlng  as  to 
the  time  of  the  offense.  James  v. 
State,  110  Ark.  170,  160  SW 
1090. 

[d]  Begra*  of  proof. — Error  in  an 
Instruction  In  a  criminal  case  requir- 
ing a  defense  to  be  proved  by  a  pre- 
ponderance of  evidence  was  funda- 
mental, requiring  a  reversal.  Mit- 
chell V.  State,  I  Okl.  Cr.  622,  117 
P  660. 

78.  Ballard  v.  State,  19  Nebr.  609, 
28  NW  271. 

76.  Cochran  v.  State,  119  Md.  639, 
87  A  400. 

77.  Oa.— Williams  v.  State,  113 
Oa.  704,  39  SE  294. 


Iowa. — State  v.  Clark.  145  Iowa 
731.    122    NW    967. 

Ky.— Walt  V.  Com.,  69  SW  697,  84 
KyLi    604. 

N.  Y.— Peo.  V.  Patrick,  182  N.  Y. 
131,  74  NE  843  [app  dlsm  203  U.  B. 
602  mem,  27  SCt  783  mem,  61  Xi.  ed. 
335   mem]. 

Wis.- Butler  ▼.  SUte,  102  Wis.  364, 
78  NW  590. 

And  see  State  v.  Paisley,  36  Mont.' 
237,  92  P  566  (holding  that  in  a 
robbery  trial  no  prejudicial  error  Is 
shown  in  giving  an  instruction  re- 
lating to  punishment,  but  confusing 
In  that  it  refers  to  "the  last  two 
instructions,"  while  neither  of  them 
relate  to  the  matter  In  such  Instruc- 
tion, where  the  record  shows  that  the 
Jury  returned  Into  court,  and  at  their 
request  were  further  Instructed  upon 
the  question  of  punishment,  and  does 
not  disclose  what  instructions  were 
given  in  response  to  tha  request,  since 
every  presumption  Is  In  favor  of  the 
judgment  of  the  lower  court,  and 
there  being  proper  instructions  In  the 
record). 
'  78.     See  supra  text  and  note  76, 

78.  White  v.  State,  37  Ind.  A.  96, 
76  NB  664;  Dillon  v.  State,  137  Wis. 
656,  119  NW  352,  16  AnnC:as  913; 
CIrej  V.  SUte,  24  Wyo.  507,  161  P 
656. 

Ca]  n>«a,  in  a  murder  case,  an 
instruction  tending  to  mislead  the 
jury  as  to  the  burden  of  proof  on 
the  question  of  Insanity  was  harm- 
less, where  another  portion  of  the 
charge  directed  an  acquittal  If  the 
jury  enterulned  a  reasonable  doubt 
as  to  defendant's  sanity  at  the  time 
of  the  homlcido.  Clrej  v.  SUte,  24 
Wyo.   507,   161  P  656. 

[b]  Bardoa  of  proof. — Inadver- 
tence of  the  court  in  instructing  In  a 
criminal  case  that  the  burden  Is  on 
"defendant"  to  prove  every  material 
averment  of  the  indictment  Is  harm- 
less, the  following  instruction  sUt- 
ing  that  defendant  was  presumed  to 
be  Innocent,  and  could  not  be  con- 
victed unless  the  state  proved  his 
guilt  beyond  a  reasonable  doubt,  and 
reciting  the  facts  which  the  state 
must  prove  to  warrant  a  conviction, 
covering  every  material  averment  of 
the  Indictment.  White  v.  SUte,  37 
Ind.  A.  95.  76  NE  654. 

80.  See  cases  infra  this  section. 

81.  Clay  V.  State,  65  Tex.  Ct.  690, 
146  SW  166  (holding  that,  in  a  pros- 
ecution for  the  obstruction  of  rail- 
road track,  Instruction  as  to  obstruc- 
tion by  ties  or  rocks  was  not  re- 
versible error,  although  the  state's 
evidence  showed  only  ap  obstruction 
by  ties,  where  defendant's  evidence 
showed  that  rocks  were  placed  on  the 
track  also). 
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he  was  doing.''  And  any  error  in  an  instmction 
that  the  plea  of  insanity  is  an  admission  of  the  com- 
mission of  the  act  charged,  although  it  does  not  ad- 
mit the  criminal  nature  of  the  act,  is  harmless  where 
the  defense  set  up  by  the  evidence  of  accused  was 
in  substance  that  the  doing  of  the  act  charged,  to- 
gether with  the  indifference  ,of  defendant  to  the 
threatened  consequences,  was  proof  of  insanity.** 

[J  3705]  cc.  By  Verdict."  Defendant  •  cannot 
complain  of  erroneous  instructions  where  the  verdict 
dearly  shows  that  he  was  not  prejudiced  thereby.*' 
The  general  rule  is  well  settled  that  all  errors  in- 


hering in  the  charge  are  eliminated  by  reason  of  an 
acquittal  of  the  offedse  to  which  the  charge  per- 
tains.*'  If  defendant  is  tried  on  two  counts,  error 
in  an  instruction  relating  to  an  offense  charged  by 
a  count  on  which  defendant  is  acquitted  is  not  a 
ground  for  reversal.*'  And  error  in  instructions 
as  to  a  higher  degree  of  the  crime  is  harmless  where 
he  is  convicted  of  the  lower  degree.**  It  is  also 
generally  held  tha^t  if  defendant  is  acquitted  of  a 
lower  and  convicted  of  a  higher  degree  of  crime, 
error  in  instructing  as  to  the  former  is  harmless,** 
althougii  there  are  decisions  which  either  deny  or 


S3.    State  V.   Crosby,   88   S.  C   98, 

70  BE  440. 

es.  State  V.  Jackson,  87  S.  C. 
407,   69   am  883. 

84.  IB  civil  <»■•■  see  Appeal  and 
Error   S    3026. 

85.  Tizisley  v.  State.  4  Oa.  A.  611, 

62  SB  93;  Bennett  v.  Com.,  175  Ky. 
54U,  194  SW  797;  Seele  v.  State,  85 
Nebr.  109,  122  NW  686;  Peo.  v.  Lums- 
den,  141  App.  Div.  158,  125  NTS  1079 
[rev  on  other  grounds  201  N.  Y.  264, 
94  HE  8591.  See  also  infra  this  sec- 
tion. 

88.  Ark. — Paxton  v.  State,  108  Ark. 
816,    157    8W    396. 

Cal.— Peo.  V.  Wallace,  101  Cal.  281, 
35    P    862. 

Ga. — Blackshear  v.  State,  (A.)  92 
SB  547;  Callahan  v.  State,  14  Ga.  A. 
442,  81  SE  380;  Klrsey  v.  State,  12 
Ga.  A.  422,  77  SE  369;  Simpson  v. 
State,  12  Ga.  A.  292,  77  SB  105;  Mills 
V.  State,  11  Ga.  A.  883.  75  SB  266: 
Smith  V.  State,  7  Oa.  A.  334,  66  SB 
964;  Mack  v.  State,  7  Ga.  A.  97,  66  SB 
282 

lil.— Peo.  V.  Horchler,  231  111.  668, 

83  NB  428;  Peo.  v.  Johns,  190  111.  A. 
367. 

Ind. — Rains  v.  State,  137  Ind.  83, 
3<  NB   532. 

Iowa. — State  v.  Hoover,  134  Iowa 
17,  111  NW  323;  State  v.  SheeU,  127 
Iowa  73,  102  NW  415. 

Ky. — Moseley  v.  State,  84  SW  1181 
mem.  27  KyL  156 r  Moseley  v.  State, 

84  SW  748,  27  KyL.  214;  Com.  v. 
Montedonico,    i    KyL    993. 

Mich.— Peo.  V.  Hoffman,  154  Mich. 
145,     117     NW     568. 

Mo.''— State  v.  Bunyard.  253  Mo.  347, 
161  SW  756;  State  v.  Payne,  223  Mo. 
112,  122  SW  1062;  State  v.  Soper,  207 
Mo.  502,  106  SW  3;  State  v.  Pitts, 
'156  Mo.  247,  56  SW  887;  State  v. 
Dunn,  80  Mo.  681. 

Nebr.— Williams  v.  State.  60  Nebr. 
526.  83  NW  681. 

N.  T. — ^Peo.  V.  Thompson,  198  N. 
Y.  396,  91  NB  838;  Peo.  T.  Carlesi, 
154.  App.  Dlv.  481,  139  NYS  309  [aff 
208  N.  Y.  547  mem,  101  NB  1114  mem 
(aff  233  U.  S.  51,  34  SCt  676.  58 
L.  ed.  843)];  Peo.  v.  Mclntyre,  99 
Misc.  17.  163  ISIYS  528. 

Pa. — Com.  V.  Haun,  27  Pa.  Stiper. 
3S. 

Tenn. — Parham  v.  State,  10  Lea 
498. 

Tex. — Ferguson  v.  State,  (Cr.)  187 
SW  476;  Fox  v.  State,  82  Tex.  Cr. 
430,  138  SW  413,  61  Tex.  Cr.  544,  135 
SW  670;  Pannell  v.  State,  54  Tex.  Cr. 
498,  113  SW  536;  La  Moyne  v.  State, 

63  Tex.  Cr.  221.  Ill  SW  950;  Gor- 
man V.  State,  52  Tex.  Cr.  24,  106  SW 
200;  Choran  v.  State,  49  Tex.  Cr. 
801.  92  SW  422;  Polfn  V.  State,  (Cr.) 
65  SW  183;  Rosson  v.  State,  37  Tex. 
Ct.  87,  38  SW  788;  Tigerina  v.  State, 
35   Tex.   Cr.   302,   33   SW  853. 

Vt.— State  V.  Nelson,  99  A  881; 
State  v.  Truba,  88  Vt.  657,  93  A 
293. 

Wash. — State  v.  Baker,  69  Wash. 
589,    125    F    1016. 

[a]'  Thus  (1)  submitting  the  ques- 
tion of  guilt  or  innocence  of  burglary 
In  the  absence  of  testimony  to  sus- 
tain such  charge  is  harmless  error, 
where  the  jijry  And  defendant  guilty 
of  larceny,  such  verdict  being  an  ac- 
quittal   of   burglary.      State    v.    Nel- 


son, (Vt.)  99  A  881.  (2)  In  a  prose- 
cution for  larceny,  error  in  instruc- 
tions as  to  embezzlement  is  not 
ground  for  reversal,  where  defendant 
is  convicted  of  larceny.  State  v. 
Soper,  207  Mo.  502,  106  SW  3.  (3) 
Where  defendant  Is  convicted  of  lar- 
ceny, any  error  in  an  instruction 
relating  to  a  robbery  Is  harmless. 
Rains  V.  State,  137  Ind.  83,  36  NB 
532.  (4)  An  unauthorized  instruc- 
tion on  conspiracy  Is  harmless  where 
the  Jury  do  not  And  defendant  guilty 
of  conspiracy,  but  only  of  voluntary 
manslaughter.  Moseley  v.  Com.,  84 
SW  1181  mem,  27  KyL  156;  Moseley 
V.  Com.,   84   SW  748,  27  KyL  214. 

87.  U.  S.— Charles  v.  U.  S.,  218 
Fed.  717,  130  CCA  271,  AnnCasl914C 
1251;  Morse  v.  U.  S.,  174  Fed.  539, 
98  CCA  321,  20  AnnCas  938  [certio- 
rari den  216  U.  S.  605,  30  SCt.  406, 
54  L.  ed.  346];  Hartman  v.  U.  8., 
168  Fed.  80.  94  CCA  124;  Goll  v. 
U.  S.,  151  Fed.  412,  80  CCA  642; 
Rieger  v.  U.  S.,  107  Fed.  916,  47  CCA 
61  [certiorari  den  181  U.  S.  617,  21 
SCt  928,  45  L.  ed.  1030] 

Ga. — ^Harris  v.  SUte.  11  Oa.  A. 
137,  74  SB  895. 

111.— Peo.  V.  See,  258  111.  152,  101 
NB  257;  Aldrich  v.  Peo.,  224  111.  622, 
79  NB  964,  115  AmSR  166.  7  LRANS 
1149,  8  AnnCas  284. 

Md.— Cochran  v.  SUte,  119  Md.  639, 
87    A    400. 

Mo. — State  v.  Webb,  266  Mo.  67?, 
182  SW  975;  State  v.  Sharpless,  212 
Mo.  176,  111  SW  69;  State  v.  Oilson, 
114  Mo.  A.   652,   90   SW  400. 

Tex. — Parker  v.  State,  67  Tex.  Cr. 
434,  149  SW  108;  Evans  v.  SUte, 
67  Tex.  Cr.  35,  148  SW  573;  Williams 
V.  State.  65  Tex.  Cr.  82,  143  SW  634; 
Sanford  v.  State,  64  Tex.  Cr.  607,  143 
SW    1172. 

88.  Ala.^ — Stone  v.  State,  11  Ala. 
A.  141,  65  S  693;  Parker  v.  SUte,  7 
Ala.  A.  9,  60  S  996.  But  see  Mitchell 
v.  State,  60  Ala.  26  (holding  that 
In  a  criminal  prosecution  for  murder 
the  doctrine  of  error  without  injury 
as  in  civil  cases  will  not  be  applied, 
and  that  a  conviction  will  be  re- 
versed on  account  of  an  erroneous 
charge  to  the  "Jury  as  to  murder  In 
the  first  degree,  although  the  con- 
viction was  for  murder  in  the  second 
degree). 

Cal.— Peo.  V.  Bollng,  83  Cal.  380,  23 
P  421;  Peo.  V.  Green,  1  Cat  A.  432, 
82    P    644. 

Colo. — Mackey  v.  Peo.,   2   Colo.   13. 

Fla.— Vlckery  v.  State,  60  Fla.  144, 
38  S  907;  Mathis  v.  State,  45  Fla.  46, 
34  S  287;  Mitchell  v.  State,  43  Fla. 
684,   81   S  242. 

Ga. — Crawford  V.  SUte,  92  Oa. 
481,    17    SE    906. 

Ind. — Long  v.  State,  95  Ind.  481; 
Rollins  v.    State,   62  Ind.   46. 

Iowa. — State    v.    Wintei",    72    Iowa 

627,  34  NW  475. 

Ky. — Henderson  v.  Com.,  7  KyL  746. 

Mo. — State  v.  Morehead.  195  SW 
1043;  State  v.  Lewis,  248  Mo.  498, 
154  SW  716;  State  v.  Gates.  130  Mo. 
351,  32  SW  971;  SUte  v.  Stockwell, 
106  Mo.  36,  16  SW  888;  State  v.  Wil- 
son, 98  Mo.  440,  11  SW  985;  State  v. 
Kelly,   85  Mo.   143. 

Nebr.- Williams  v.  State,  60  Nebr. 

628,  83  NW  681. 

N.  C. — State  v.  Halrston,  121  N.  0. 


579,    28   SE   492. 

Okl. — Loudenback  v.  Terr.,  19  OkU 
199,  202,  91  P  1030,  14  AnnCas  988 
[quot  Cyc];  Morgan  v.  Terr.,  16  Okl. 
530,  85  P  718. 

S.  C. — SUte  V.  Richardson,  47  -S.  C 
18,   24   SB  1028. 

Tex. — Earnest  v.  State,  68  Tex.  Cr. 
542,  152  SW  638;  Boyd  v.  State,  67 
Tex.  Cr.  541,  150  SW  612:  Jaehnig 
V.  State,  67  Tex.  Cr.  186,  122  SW  267; 
McCarty  v.  State.  (CrJ  58  SW  77; 
Rutledge  v.  State,  (Cr.)  33  SW  347; 
Blackwell  v.  State,  33  Tex.  Cr.  278, 
26  SW  897,  32  SW  128;  Stephenson 
v.  SUte,    (Cr.)    24  SW   645. 

Va.— Whltlock  V.  Com.,  89  Va.  887. 
15   SE  893  • 

wis.— Flynn  v.  SUte,  97  Wis.  44. 
72  NW  373. 

Wyo. — Ross  v.  SUte,  8  Wyo.  361, 
57  P  924. 

[a]  Thus  if  defendant  is  found 
guilty  (1)  of  murder  in  the  second 
degree  (State  v.  Lewis,  248  Mo.  498, 
154  SW  716;  Ross  v.  State,  8  Wyo. 
351,  57  P  924),  (2)  or  of  manslaugh- 
ter (Wells  v.  State,  63  Tex.  Cr.  618, 
141  SW  96;  Ballard  v.  State,  62  Tex. 
Cr.  435,  138  SW  120)  he  is  not  preju- 
diced by  error  in  instructions  on 
murder  in  the  first  degree.  (3)  Also 
one  who  is  given  the  minimum  pun- 
ishment for  manslaughter  cannot 
complain  of  error  in  charge  on  mur- 
der in  the  second  degree.  Wells  v. 
State,  supra.  (4)  And  instructions 
relating  to  murder,  although  errone- 
ous, are  not  prejudicial,  where  de- 
fendant is  convicted  of  aggravated 
assault  only.  Earnest  v.  State,  68 
Tex.  Cr.  542,  162  SW  638;  Boyd  v. 
State,    67   Tex.   Cr.   514.   150   SW  612. 

[b]  A  eharr*  on  iiiaU««  in  a  prose- 
cution for  murder  is  harmless  wher* 
accused  is  convicted  of  manslaugh- 
ter. Colvin  v.  Com.,  60  SW  701,  2t 
KyL  1407;  State  v.  Stuckey,  66  S.  C. 
576,  35  SE  263;  Flynn  v.  State,  97 
Wis.  44,  72  NW  373. 

[c]  Wliere  aocnsed  w»a  oosvlotea 
of  MMaiat  and  battery  oaSj  on  an 
indictment  charging  assault  by  mur- 
der, accused  was  not  prejudiced  by 
the  giving  and  refusal  of  instruc- 
tions relating  solely  to  assault  to 
murder.  Ward  v.  State,  163  Ala.  9, 
45  S   221. 

[d]  Wliars,  on  •  trial  for  aasanlt 
witb  Intent  t»  rape,  noonscd  was  coa» 
victad  of  simple  araanlt,  and  thereby 
acquitted  of  the  graver  charge,  er- 
rors in  rulings  and  Instructions  con- 
cerning the  necessity  of  corroborat- 
ing the  testimony  of  the  prosecutrix 
were  eliminated,  no  corroboration  be- 
ing required  to  uphold  the  conviction. 
State  v.  Hoover,  134  Iowa  17,  111  NW 
323. 

re]  Wlicra  one  la  Indloted  as  ao- 
oessary  and  as  principal  in  the  aeooaa 
degree,  an  instruction  as  to  acces- 
saries Is  harmless  error  where  de- 
fendant is  convicted  as  a  principal. 
Williams   v.  State,   69   Ga.   11. 

[f  ]  Error  as  to  tbc  efrsot  a  recom- 
mendation to  msroy  wonld  have  oa 
the  sentence  Is  harmless,  where  the 
verdict  was  returned  with  such  rec- 
ommendation. State  T.  Haddon,  49 
S.    C.    308,    27    SE    194. 

89.  Ala. — Klrkwood  v.  State,  8  Ala. 
A.  108,  62  S  1011  [certiorari  den  184 
Ala.    9,    68    S    990];    Harris    ▼.    SUte. 
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limit  the  role."  Other  decisions  in  which  it  was 
held  that  the  verdict  cnred  error  in-,  the  instmc- 
tions  given  are  set  out  in  the  notes.*^ 

[%  3706]     (2)    FaUore  or  Befiual  to  Instnct— 
(a)    In  General.**    Error  in  failing  or  refusing  to 


give  an  instmction  is  harmlesk  and  no  gronnd  for 
reversal,  where  defendant  was  not  prejudiced 
thereby,**  as  where  the  result  would  not  have  been 
changed  if  the  instructions  had  been  given;**  where 
under  the  evidence  and  statement  of  defendant  he 


g  Ala.  A.  tS.  «2  S  477. 

Arlx. — Muagrave  v.  Terr.,  12  Ariz. 
123.   100  P  440. 

Cat. — Peo.  V.  Riley,  65  Cal.  107, 
3  P  41S. 

Fla. — Barton  v.  State,  72  Fla.  408, 
73  S  230;  Jordan  v.  State,  60  Fla. 
34.   39    S    155. 

Ga. — McTyler  v.  State,  91  Ga.  264, 
IS  se:  140. 

111. — Quinn  V.  Peo.,  128  111.  833, 
15   NE   46. 

Ind.7-H«rt  V.  State.  149  Ind.  686, 
49  XK  680. 

Iowa. — State  v.  Neltzel,  165  Iowa 
485.  136  NW  632;  State  v.  MUler, 
124  Iowa  429,  100  NW  334. 

Kan. — State  v.  Winters,  81  Kan. 
414.  lOS  F  516;  State  ▼.  Potter,  16 
Kan.  302;  State  v.  Dickson,  6  Kan. 
209. 

Ky. — Janes  v-  Com.,  162  Ky.  362, 
172   SW    695. 

Minn. — State  v.  Lehman,  131  Minn. 
427.  156  NW  399,  AnnCa8l917D  615. 

Mo. — State  V.  Glahn,  97  Mo.  679, 
11  SW  260. 

N.  D. — State  v.  Hunskor,  16  N.  D. 
420,    114    NW    998. 

S.  C. — Stevens  T.  Jones,  74  S.  C. 
456.   54   SB  1017. 

Tenn. — Tarvers  v.  State,  90  Tenn. 
485.     16     SW     1041. 

[a]  Bote  ap]>llMU— (1)  Where  the 
jury  find  accused  guilty  of  assault 
and  battery  with  Intent  to  kill,  an 
instruction  that  if  defendant  was  la- 
boring under  passion  occasioned  by 
an  attempt  of  prosecutor  to  seduce 
bis  sister  the  jury  might  find  him 
guilty  of  assault  of  a  high  and  ag- 
gravated nature,  is  not  prejudicial. 
Slate  V.  Jones,  74  S.  C.  456,  54  SB 
1017.  (2)  Where  the  Jury  were  in- 
structed that  if  defendant  was  too 
drunk  to  have  a  felonious  Intent  they 
should  Only  And  htm  guilty  of  tres- 
pass, and  they  And  him  guilty  of 
larceny,  it  is  immaterial  whether  the 
Instruction  on  trespass  was  correct 
or  not.  Janes  v.  Com.,  162  Ky. 
3«2.  172  SW  695.  (3)  In  a  criminal 
prosecution  an  error  in  the  charge  as 
to  the  minimum  fine  is  harmless, 
where  a  fine  many  times  the  actual 
minimum  is  imposed.  Bartlett  v. 
State,    7   Ala.  A.   85,   60  S  958. 

9a  State  V.  Barnett,  203  Mo.  640, 
662,  102  SW  506  (where  it  was  said: 
"The  law  Is  well  settled  in  this  State 
that  the  court  should  properly  in- 
struct the  jury  upon  all  grades  of  the 
crime  to  which  the  testimony  may  be 
Applicable,  and  while  it  may  be  true 
that  if  the  defendant  was  convicted 
of  a  lower  grade  of  the  offense  he 
would  have  no  right  to  complain  of 
an  erroneous  instruction  upon  some 
higher  grade,  for  the  reason  that  he 
was  not  convicted  of  that  grade  of 
the  offense,  yet  it  needs  no  citation  of 
authorities  to  show  that,  if  the  de- 
fendant is  convicted  of  the  higher 
grade  of  crime,  he  has  the  right  to 
complain  of  an  instruction  given  by 
the  court  upon  a  lower  grade  of  of- 
fense of  which  he  may  have  been  con- 
victed, and  might  justly  contend  that 
If  the  law  had  been  properly  de- 
clared upon  the  lower  grade  of  crime, 
the  jury  may  have  convicted  him  of 
that  lower  grade");  State  v.  Ed- 
wards. 203  Mo.  528,  102  SW  620 
(holding  that  where  defendant  in  a 
criminal  trial,  if  guilty  at  all.  Is 
guilty  of  a  higher  grade  of  offense 
than  the  one  upon  which  he  is  con- 
victed, he  may  not  complain  of  an 
Instruction  upon  a  lower  grade  of 
crime,  although  unsupported  by  evi- 
dence, but  if  the  court  undertakes  to 
give  such  an  instruction  it  must 
correctly  declare  the  law  or  defend- 
ant may  challenge  Its  sufficiency); 
Pannell  v.  State,  64  Tex.  Cr.  498,  502, 
113   SW    5*6    (where    it    was    said: 


"That  if  the  error  in  the  charge 
pertaining  to  the  offense  of  which 
the  jury  convicted,  injured  appel- 
lant's rights  in  respect  to  a  lower 
offense,  or  to  the  question  of  self- 
defense,  and  had  a  tendency  to  bring 
about  a  conviction  for  the  offense  of 
which  he  was  convicted,  instead  of  a 
lower  offense,  or  an  acquittal,  then 
the  charge  would  be  reversibly  er- 
roneous"). 

91.     See   oases  infra   this   note. 

[a]  Wlier*  th*  Jnzy  And  a  state  of 
facta  to  wUdi  the  Instrnotion  wjM 
not  appUcabl*  (1)  no  prejudice  re- 
sults from  the  instruction,  although 
erroneous.  Scott  v.  State,  (Tex.  Cr.) 
185  SW  994:  Sloan  v.  State,  77  Tex. 
Cr.  634,  179  SW  111.  (2)  Error, 
if  any,  in  the  court's  charge  on  the 
suspended  sentence  law  was  harm- 
less, in  view  of  the  jury's  assessment 
of  a  penalty  of  ten  years  in  the  peni- 
tentiary, where  they  could  not,  on 
assessing  that  penalty,  have  recom- 
mended a  suspension  of  sentence. 
Scott  V.  State,  (Tex.  Cr.)  186  SW 
994.  (8)  Error,  if  any,  in  an  instruc- 
tion upon  justification  on  a  trial  for 
assault  with  a  dangerous  weapon 
with  intent  to  do  ^odily  harm,  is 
harmless,  where  defendant  was  not 
justified  in  shooting.  State  v.  Sut- 
terfield,   22   8.   D.    684,   119    NW   648. 

[b]  An  inatniiBtion  which  tat»» 
the  minimum  vwuahnMnt  at  !••■  than 
that  prMcilhad  by  atatnt*  is  not  prej- 
udicial to  defendaot,  where  the  ver- 
dict fixes  a  sentence  at  the  maxi- 
mum authorized  );oth  by  the  instruc- 
tion and  by  the  statute.  Shirley  v. 
Com.,    170    Ky.    724,    186    SW    642. 

[c]  Wiunbtr  ngnlcad  to.  convict.— 
An  instruction  which  would  lead  the 
Jury  to  believe  that  it  required  a 
unanimous  vote  to  find  defendant  not 
guilty  of  an  assault  in  the  third 
degree,  when  It  required  only  eight 
of  their  votes,  is  harmless  error, 
when  nine  of  the  twelve  jurors 
agreed  to  a  verdict  finding  him  guilty 
of  assault  in  the  third  degree.  State 
V.  Farnharo,   35  Mont.   375,  89  P  728. 

[d]  Whev*  th*  JWT  fomid  in  de- 
fendant's favor  on  th*  qoMtlon  of 
intent,  any  error  in  a  charge  going 
wholly  to  a  question  of  intent  is  not 
available  to  defendant.  Ouy  v.  State, 
37   Ind.  A.  691.   77  NE  866. 

9a.  In  dvll  cases  isee  Appeal  and 
Error  S   SCSI. 

93.  U.  S.— Williamson  v.  U.  S., 
207  U.  B.  425,  28  SCt  163,  62  L.  ed. 
278;  McDonald  v.  U.  S.,  241  Fed.  793, 
154  CCA  496;  Rieger  v.  U.  S.,  107 
Fed.  916,  47  CCA  61. 

Ala.— Ward  v.  State,  163  Ala.  9,  46 
S  221;  Robinson  v.  State,  4  Ala.  A. 
1.  68  S  121. 

Ariz. — Reynolds  v.  State,  18  Ariz. 
388,    161    P    885. 

Ark. — Brownson  v.  State,  93  Ark. 
20.  123  SW  762;  McFalls  v.  State,  66 
Ark.    16,    48   SW   492. 

Cal.— Peo.  V.  Hubert,  119  C^l.  216, 
51  P  329,  63  AmSR  73;  Peo.  v. 
Maughs,  8  Cal.  A.  107,  96  P  407. 

Fla. — ^Kersey  v.  State,  74  S  983; 
Hopkins  V.  State,  62  Fla.  39,  42  S 
62. 

Ga.— Lynn  v.  State,  140  Ga.  387,  79 
SE  29;  Wright  V.  State,  136  Ga.  130, 
70  SB  1102;  Culver  v.  State.  124 
Oa.  822,  53  SE  316;  Gant  v.  State, 
115  Ga.  205.  41  SB  698;  Cox  v.  State, 
17  Ga.  A.  727,  88  SE  214;  Sellers  v. 
State,  12  Ga.  A.  687,  78  SE  196; 
Peterson  v.  State,  6  Ga.  K.  491,  65 
SE    311. 

111. — Peo.  V.  Polndexter,  243  111.  68, 
90  NE  261;  Sykes  v.  Peo.,  127  111. 
117,  19  NE  705,  2  LRA  461;  Chicago 
V.   Hiltweln,   161   III.  A.  32. 

Ind.— Ruse  v.  State,  116  NE  778; 
Medley  v.  State,  183  Ind.  660,  110 
NE  68. 


Iowa. — State  v.  Steffens,  116  Iowa 
227,   89  NW  974. 

Ky. — Ayers  v.  Ciom.,  147  Ky.  801, 
146  SW  1106;  Ayers  v.  Com.,  14'f 
Ky.  804,  145  SW  1107;  Kennedy  v. 
Com.,  109  SW  313,  33  KyL  83;  Finch 
V.  Com.,  92  SW  940,  29  KyL  187; 
Cox  V.  Com.,  69  SW  799,  24  KyL  680; 
Mcintosh  V.  Com.,  64  SW  961.  23  KyL 
1222;  Wilson  v.  (Som.,  60  SW  400,  22 
KyL  1251;  Phelps  v.  Com..  32  SW 
470,  17  KyL  706. 

La. — State  v.  Hogg.  126  La.  1053, 
53  S  226,  29  LRANS  830,  21  AnnCas 
124;  State  v.  Pastor,  111  La.  717,  36 
S  839;  SUte  v.  Nicholls,  37  La.  Ann. 
779. 

Me. — State  v.  Mayberry,  48  Me. 
218. 

Mass. — Cushing  v.  Boston,  124 
Mass.  434;  West  v.  Lynn,  110  Mass. 
514;  Com.  v.  Carey,  108  Mass.  484; 
Com.    V.    Pierce,    11    Gray    447. 

Miss. — Fleming  v.  State,  60  Miss. 
484 

Mo. — State  v.  Wilkens,  221  Mo.  444, 

120  SW  22;  State  v.  Kolb,  48  Mo.  A. 
269. 

Mont. — State  v.  Pemberton,  39 
Mont.   530,   104  P  556. 

Nebr. — Pjarrou  v.  State,  47  Nebr. 
294.   66   NW  422. 

N.  J.— State  v.  Kysilka,  85  N.  J.  L. 
712,  90  A  309  [aff  84  N.  J.  L.  6,  87 
A  791. 

N.  T. — Fallon  V.  Peo.,  2  Abb.Dec  83, 
2  Keyes  145  [aff  6  Park.  Cr. 
266]. 

N.  C— State  v.  Lance,  166  N.  C. 
411.   81   SE  1092. 

Pa. — Com.  V.  Oraffa,  222  Pa.  297, 
71  A  17;  Com.  v.  Clymer,  217  Pa. 
302,  66  A  560;  Com.  v.  Martin,  49 
Pa.   Super.   826. 

S.  C— State  V.  Smith,  37  SE  133; 
State  V.  Stuckey,  66  S.  C.  676,  35  SB 
263.    - 

Tenn. — ^Ford  v.  State,  101  Tenn.  454, 
47  SW  703;  Armstrong  v.  State,  2 
Lea  190. 

Tex. — Cox  V.  State,  41  Tex.  1; 
Brown  V.  State,  76  Tex.  Cr,  316,  174 
SW  360;  Height  v.  State,  68  Tex.  Cr. 
278,  150  SW  90S;  Windham  v.  State, 
67  Tex.  Cr.  664.  150  SW  613;  Dugat 
V.  SUte,  67  Tex.  Cr.  46,  148  SW 
789;  McCUne  v.  State,  64  Tex.  Cr. 
19,  141  SW  977;  Spain  v.  State,  69 
Tex.  Cr.  220,  121  SW  1110;  Thomas  v. 
State,  67  Tex.  Cr.  216,  123  SW  411; 
Gilbert    V.    State,    67    Tex.    Cr.     86. 

121  SW  1126;  Phillips  v.  State,  66 
Tex.  Cr.  220,  121  SW  1110;  Thomas  v. 
State,  55  Tex.  Cr.  293,  116  SW  600; 
Keener  v.  State,  51  Tex.  Cr.  690,  103 
SW  904;  Stanfield  v.  State,  50  Tex. 
Cr.  69,  94  SW  1057;  Gallegos  v. 
State,  49  Tex.  O.  115,  90  SW  492; 
Ball  V.  State,  (Cr.)  78  SW  508;  Gen- 
try V.  State,  (Cr.)  20  SW  651;  Mas- 
sengale  v.  State,  24  Tex.  A.  181,  6 
SW    35. 

Utah. — State  v.  Tee  Foo  Lun,  46 
Utah    531,   147   P   488. 

Vt. — State  V.  Rivers,  84  Vt.  164, 
78  A  786;  State  v.  Hanlon,  62  Vt. 
334     19    A    773 

Wash. — State  v.  Douette,  31  Wash. 
6,    71   P   556. 

Wis. — ^Adams  v.  State,  164  Wis. 
223,  169  NW  726. 

Wyo. — Curran  v.  State,  12  Wyo. 
563,    76    P    677. 

[a]  Vnder  a  statnt*  provtdiaff 
that  a  conviction  mnat  not  be  ra- 
vened beoanae  of  error  if  the  court 
is  satisfied  that  no  Injury  resulted 
therefrom,  the  court  must  be  satis- 
fied, in  order  to  hold  that  the  refusal 
of  an  instruction  la  harmless,  that 
the  verdict  would  not  have  been  dif- 
ferent had  it  been  given.  Dennis  v. 
State,  118  Ala.  72,  23  S  1002. 

84.  Fallon  v.  Peo.,  2  Abb.  Dec. 
(N.  T.)  83,  2  Keyes  146  [aff  6  Park. 
O.    256], 
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ooold  not  have  been  prejudiced  thereby;^  where 
the  element  of  the  offense,  on  the  necessity  of  which 
the  court  refused  to  instruct,  was  cleariy  shown;*' 
where  the  evidence  of  defendant's  guilt  was  con- 
clusive," or  as  otherwise  expressed,  where  the  evi- 
dence demanded  a  conviction;**  where  on  the  un- 
disputed evidence,  a  verdict  could  not  have  been 
rendered  for  defendant;**  where  no  fundamental 
rights  were  violated  and  the  evidence  of  guilt  was 
amply  sufiBeient;'  where  defendant's  own  admis- 
sions *  or  evidence  *  established  his  guilt ;  where  a 
feneral  .affirmative  charge  against  defendant  wou^d 
ave  been  justified;*  or  where  the  jury  could  have 
returned  no  other  verdict  than  that  of  guilty.* 

When  gronnd  for  reversaL'  Refusal  of  correct 
instructions  on  material  matters  not  covered  by  the 
general  chaise  or  by  other  instructions  given  ordi- 
narily will  constitute  a  g^und  for  revers^.^  A  con- 
viction should  be  reversed  where  the  court  failed  to 
define  the  offense  charged  *  and  to  state  its  essen- 
tial elements,'  or  to  g^ve  the  jury  such  instructions 
as  will  enable  them  to  understand  the  nature  of  the 
crime  ;^  to  instruct  as  to  a  lesser  degree  of  offense 
as  to  which  there  is  some  evidence  ;^^  to  instruct 
that  if  they  should  recommend  that  defendant  on  a 


trial  for  a  felony  be  punished  as  for  a  misdemeanoi* 
the  recommendation  will  not  be  binding  on  the 
judge  nor  effective  unless  approved  and  acted  on  by 
him;^'  to  instruct  on  request  as  to  the  jury's  right 
to  assess  the  punishment  where  a  statute  gives 
them  this  right  ;^'  or  to  instruct  that  confession 
alone. was  not  sufficient  evidence  on  which  to  con- 
vict;** or  where  the  court  failed  or  refused  to 
instruct  on  issues,  theories,  or  defenses  which  there 
is  evidence  tending  to  sustain,  in  the  absence  of 
any  other  instructions  on  the  subject,'"  or  where 
the  instructions  already  given  were  incorrect.'*  So 
also  a  reversal  is  necessitated  by  a  refusal  to  direct 
the  jury  not  to  consider  a  material  question  which 
was  excluded  as  improper."  And  under  a  statute 
which  provides  that  if  there  is  a  reasonable  doubt 
of  the  degree  of  the  offense  committed  defendant 
shall  be  convicted  of  the  lower  degree  only,  the  fail- 
ure to  so  instruct,  when  the  evidence  is  calculated  to 
raise  such  a  reasonable  doubt,  constitutes  reversible 
error.*' 

[$  3707]  (b)  Befnaal  of  Oantionary  Instme- 
tiona.**  The  refusal  of  cautionary  instructions,  al- 
though erroneous,  is  not  ground  for  reversal,  where 
not  prejudicial  to  defendant.^*    This  rule  has  been 


98.  Varner  v.  State,  139  Qa.  618, 
77  SE  808. 

8S.  Holcombe  v.  State,  6  Ga.  A. 
47.    «3    SE:    647. 

97.  Lyman  v.  Peo.,  198  111.  644, 
64  NE  974;  Thomas  v.  State,  103 
Mlse.  800,  60  S  781;  Cogrelns  v. 
State,  68  Tex.  Cr.  266,  151  SW  811: 
Holmes  v.  State,  (Tex.  Cr.)  102  SW 
408;  State  v.  Tee  Foo  Lun,  46  Utah 
631,  147  P  488.  And  see  cases  Infra 
this  note. 

[a]  BeasoiwU*  Aonbt. — A  refusal 
to  Instruct  on  reasonable  doubt  or 
on  the  crediblllly  of  witnesses  Is 
harmless,  where  on  the  evidence 
there  can  be  no  possible  doubt  of 
defendant's  euilt.  McGuire  v.  State, 
37  Miss.  369:  State  v.  Cunnlnsham, 
180  Mo.  607,  32  SW  970. 

[b]  PresnmntloB  of  ImiGoenoSa— 
Where  the  evidence  abundantly  es- 
tablishes the  guilt  of  accused,  a  re- 
fusal to  instruct  on  the  presumption 
of  innocence  is  harmless.  State  v. 
Kennedy,    154    Mo.    268,    65    SW    293. 

[c]  Kesaer  oSana*.^ — ^Where  the  ev- 
idence conclusively  establishes  the 
offense  charged,  any  error  in  refus- 
ing a  charge  authorizing  a  convic- 
tion of  a  lesser  offense  is  not  preju- 
dicial. State  V.  Lance,  166  N.  C. 
411,  81  SB  1092.  See  also  Clark  v. 
State,  79  Nebr.  473,  113  NW  211 
(holding  that  If  the  evidence  shows 
that  defendant  is  either  guilty  as 
charged,  or  innocent,  failure  to  in' 
struct  as  to  inferior  degrees  of  the 
crime  charged  is  not  prejudicial). 

98.  Cason  v.  State,  16  Ga.  A.  820, 
86  BE  644;  Roberts  v.  State,  16  Ga. 
A.  315,  86  SB  285;  Rash  v.  State, 
13   Ga.  A.    189,   78  SB  865. 

99.  Parrlsh  v.  State,  139  Ala.  16, 
S6  S  1012. 

1.  Bell  V.  State,  66  Fla.  605,  62 
S  654. 

8.  State  V.  Stock,  96  Mo.  A.  66, 
68   STV  679 

3.     Miller    v.    State,    168    Ala.    100, 

63  S  278. 

*.  Glasscock  V.  State,  169  Ala.  90, 
48    S    700. 

B.  Peo.  V.  Amer,  161  Cal.  303,  90 
P   698;    liyman   v.   Peo.,   198   111.   644, 

64  NE   974    [aff   38   111.  A.   386]. 

6.  IB  civU  casa*  see  Appeal  and 
Error  i  3032. 

7.  D.  C— Davis  V.  U.  S.,  37  App. 
126. 

Ind.— Clokey  v.  State,  182  Ind.  589, 
107  NE  273. 

Ky.— TolUver  v.  <3om.,  161  Ky.  81, 
170  SW  516. 

N.  T. — Peo.  V.  Scharf,  168  App.  Div. 


494,  163  NTS  1046. 

N.  C— State  v.  Pulford,  124  N.  C 
798,  32  SE  377. 

See  also  cases  infra  this  section. 

B.  State  V.  Lynch,  86  Kan.  528,  121 
P  851.  And  see  Formby  v.  State,  14 
Ga.  A.  696.  21  SE  799  (holding  that, 
where  requests  to  charge  were  di- 
rected to  the  gravamen 'bf  the  offense 
charged,  a  failure  to  give  them  as  re- 
quested, or  the  substance  thereof, 
was   ground   for   reversal). 

9.  State  v.  Lynch,  86  Kan.  628,  121 
P  851 ;  Allen  v.  State,  10  Okl.  Cr.  468, 
138  P  178 

10.  state  V.  Fulford,  124  N.  C 
798,    32    SE   877. 

11.  State  V.  Trusty,  118  Iowa  498, 
92    NW    677. 

18.  Johnson  v.  State,  100  Ga.  78, 
26  SB  940;  Winder  v.  State,  18  Ga. 
A.  67,  88  SE  1003;  Bragg  v.  State, 
15  Ga.  A.  368,  83  SE  274;  Frazler 
V.  State,  16  Ga.  A.  366.  83  SE  273: 
Taylor  v.  State.  14  Ga.  A.  492,  81 
SE  372;  Glover  v.  State.  7  Ga.  A.  628, 
67   SB  687. 

1&  Dew 'v.  State,  8  Okl.  O.  66, 
126  P  692 

14.  Peo".  V.  Frey,  166  Cal.  140,  131 
P  127. 

15.  Cal.— Poo.  V.  Winkler,  174  Cal. 
133,  162  P  109;  Peo.  v.  Cavanaugh,  80 
Cal.   A.    432,    168   P  1063. 

Ky. — Dunavant  v.  Com.,  144  Ky. 
210,  187  SW  1051;  Walkiate  v.  Com., 
118  SW  314;  Powers  v.  Com.,  110 
Ky.  386,  61  SW  735,  22  KyL  1807, 
63  SW  976,  23  KyL  146,  63  LRA  246. 

Tex. — Ballentlne  v.  State,  52  Tex. 
Cr.  369,  107  SW  646;  Knox  v.  State, 
11    Tex.  A.  148. 

W.  Va.— State  v.  Pine,  66  W.  Va. 
1,    48    SE   206. 

[a]  ninstrattoaa.— (1)  Where,  on 
a  trial  for  larceny,  the  evidence  for 
the  defense  showed  accused's  claim 
to  the  property,  the  failure  of  the 
court  to  charge  on  that  theory  was 
reversible  error.  Knox  v.  State,  11 
Tex.  A.  148.  (2)  Where  the  only  de- 
fense is  an  alibi,  the  court  should 
charge  the  law  relating  thereto,  and 
If  an  appropriate  charge  on  the  sub- 
ject has  been  requested  and  refused, 
or  an  exception  has  been  reserved 
because  of  the  omission  of  a  proper 
Instruction  thereon,  a  Judgment  of 
conviction  will  be  reversed.  Ballen- 
tlne V.  State,  62  Tex.  Cr.  369,  107 
SW  646. 

(b]  rallnr*  afllniiatlvely  to  dharg* 
aweiise  Where  defendant's  evidence 
tended  to  show  that  another  who  had 
had  several  fights  with  deceased  and 


borne  111  will  toward  him  was  in 
the  neighborhood  of  the  killing,  the 
refusal  afHrtnatively  to  charge  upon 
such  defensive  matter  was  reversi- 
ble error,  notwithstanding  charges 
negatively  presenting  it.  Burkhaltar 
v.   State,   (Tex.  Cr.)   184  SW  221. 

[c]  OredlbiUtar  a  qoMrtioa  of  Jnxy. 
— ^An  error  in  falling  to  submit  to 
the  Jury  a  certain  view  of  the  case 
by  an  Instruction  given  cannot  be 
said  to  be  harmless  upon  the  ground 
that  the  testimony  tending  to  sup- 
port that  view  is  not  credible,  the 
Jurors  being  the  sole  Judges  of  the 
weight  of  the  evidence.  Powers  v. 
Com.,  110  Ky.  386,  61  SW  735,  22 
KyL  1807,  63  SW  976,  23  KyL  146, 
68   LRA    245. 

[dl  WIiM*  Xh%  daath  panaltj  liaa 
been  Imposed,  the  court  cannot  say, 
on  appeal,  that  the  substantial  rights 
of  accused  were  not  prejudiced  by 
instructions  omitting  a  material 
ground  of  defense.  Jolly  v.  Ctem., 
110  Ky.  190,  61  SW  49,  22  KyL  1622. 
96    AmSR    429. 

16.  Stuart  V.  State.  67  Tex.  Cr. 
592,  124  SW  656  (holding  that  where, 
in  a  prosecution  for  aggravated  as- 
sault, a  charge  not  excepted  to  at 
the  time  as  given  Is  erroneous,  as 
placing  the  burden  of  showing  self- 
defense  on  defendant,  the  refusal  of 
a  request  to  charge  that  if  the  Jury 
had  reasonable  doubt  as  to  whether 
the  prosecutrix  flred  on  defendant 
before  he  struck  her  then  he  was 
entitled  to  such  reasonable  doubt  is 
prejudicial   error). 

17.  Bombarger  v.  U.  S.,  219  Fed. 
841.  135  CCA   511. 

1&  '  Breeden  v.  Com.,  161  Ky.  217. 
151  SW  407;  Demaree  v.  Com.,  82 
SW  281,  26  KyL  607;  Williams  ▼. 
Com.,   80  Ky.    313. 

19,  Xa.  oItU  oases  see  Appeal  and 
Error    S    8033. 

30.  Ark. — Brooks  v.  SUte,  91  Ark. 
505,   121   SW  740. 

Cal. — Peo.  v.  Orandi.  33  <3al.  A. 
687,  165  P  1027;  Peo.  v.  Lawlor,  21 
Cal.  A.  68,  131  P  63;  Peo.  v.  Mar- 
tinez, 20  Cal.  A.  343,  128  P  952:  Peo. 
V.  Singh.  20  Cal.  A.  146,  128  P  420; 
Peo.    V.    Corey,    8    <3al.    A.    720,    97    P 

Fla.— Presley  v.  State,  63  Fla.  37. 
67   S  605. 

Ga.— Toler  v.  State,  107  Ga.  682,  83 
SE  629. 

111. — Peo.  V.  Btrauch,  247  111.  220. 
93   NE   IZC. 

Ky. — Hayes  v.  Com.  171  Ky,  291, 
188    SW    415;    Ochsner   v.   Com.,    128 
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applied  to  instroctions  as  to  the  credibility  *^  and 
the  impeachment  **  of  witneaseB ;  to  instructions 
limiting  the  purpose  for  which  testimony  may  be 
considered;*"  to  instructions  as  to  the  prespmption 
of  innocence,"  the  bnrden  t>f  proof,"  circumstantial 
evidence,*"  confessions,*^  or  the  purpose  of  character 
testimony;**  and  to  instructions  as  to  the  manner 
of  reaching  a  verdict.**  The  rule  has  been  applied 
also  under  the  following  circumstances:  Where  de- 
fendant's guilt  is  conclusively  shown,*"  or  the  evi- 
dence requires  a  conviction;**  where  it  is  clear  that 
the  instruction  could  not  have  changed'  the  vei^ 
diet;**  where  the  evidence  in  respect  of  which  the 
instruction  was  asked  had  no  probative  value  ;•• 
where  the  instruction  related  to  immaterial  evi- 
dence,** or  could  not  possibly  have  been  used  to  de- 
fendant's injury,**  nor  considered  by  the  jury  for 
any  purpose  except  as  affecting  the  witness'  credi- 
bility;** where  the  court  presented  in  its  instmo- 


tions  every  defensive  theory;*^  where  the  instruc- 
tion was  substantially  embodied  in  the  oath  admin- 
istered to  the  jurors;**  where  the  requested  instruc- 
tion amounts  to  nothing  more  than  a  mere  truism,** 
or  contains  only  commonplace  matters  that  juroii 
would  be  presumed  to  know  about  and  act  upon 
even  in  the  absence  of  instructions.*" 

Prejndidsl  error.  Refusal  of  correctly  drafted 
cautionary  instructions  to  which  defendant  is  en- 
titled, and  which  may  have  prejudiced  defendant, 
will  necessitate  a  reversal  of  the  conviction.**  It 
has  been  held  reversible  error  to  refuse  a  properly 
worded  instruction  on  the  presumption  of  inno- 
nenee;**  an  instruction  that  defendant's  guilt  must 
be  determined  solely  upon  the  evidence  adduced  at 
the  trial;**  an  instruction  on  reasonable  doubt, 
which  subject  is  not  covered  by  any  other  instruc- 
tion given;**  an  instruction  admonishing  the  jury 
as  to  the  purpose  of  character  testimony,  where  the 


Ey.  781,  10»  SW  *2«,  S3  KyL  11*. 

Hlsa. — Thomaa  v.  Stat«,  lOt  Miss. 
too,  <0  S  781;  Lawson  T.  State,  87 
Miss,   582,    40    S    325. 

Mo. — State  v.  Kennedy.  154  Mo.  268, 
SS  SW  293. 

N.  T. — ^Peo.  V.  Kat«,  164  App.  DW. 
<4,  139  NTS  137  [aS  209  N.  T.  811. 
103  NE   305.   AnnCa8l916A   501]. 

OU.— ^onas  v.  U.  S.,  14  Okl.  366, 
TS  P  160:  Morris  v.  Terr.,  1  Okl.  Cr. 
ei7.  99  P  760,  101  P  111. 

Tex. — Brown  v.  State,  (Cr.)  48  SW 
986 

Utah. — Salt  Lake  City  v.  Robinson, 
40  Utah    448.  125  P  657. 

Wis.— Oulun  V.  State,  163  Wla.  673, 
142  NW  810.  46  LRANS  422. 

SI.  Pko.  V.  Strauch,  247  III.  220, 
»3  NE  126:  Peo.  T.  Katz,  154  App. 
Div.  44.  ISS  NTS  137Jaff  209  N.  T. 
311,  103  NB  306,  AnDCa8l915A  601]. 
See  also  cases  Infra  this  note. 

[a]  AeeempUoa  UmtbMumf.  —  (1) 
The  refusal  to  Instruct  on  accomplice 
testimony  Is  not  necessarily  harmful. 
This  is  a  matter  which  depends  on 
the  evidence.  Presley  v.  State,  63 
Fla.  37,  57  S  605.  (2)  Refusal  to 
charge  on  accomplice  testimony  will 
not  operate  to  reverse  where  there 
Is  sufllclent  evidence  other  than  that 
of  the  accomplice  to  sustain  a  con- 
Tictlon.  Peo.  V.  Lawlor,  21  Cal.  A. 
«J,  131  P  83.  Contra  Walker  v.  State, 
(Tex.  Cr.)    37  SW  423. 

[b]  ToIsBa  in  wm><— ^he  proposi- 
tion that  the  Jury  may  disregard 
wholly  the  testimony  of  any  witness 
whom  they  believe  has  testified  false- 
ly Is  scarcely  a  rule  of  law,  but 
rather  the  statement  of  the  rule  by 
which  the  weight  of  evidence  Is  to 
be  tested.  And  where  the  Jury  have 
been  carefully  selected  for  their  in- 
telligence and  experience,  a  failure  to 
instruct  the  Jury  on  this  head  Is  not 
prejndlclal  error,  since'  they  would 
undoubtedly  apply  the  rule  under 
consideration  without  any  admoni- 
tion by  the  court  on  the  subject. 
Peo.  V.  Kats.  164  App.  DIv.  44.  139 
NTS  187  Jaft  209  N.  T.  811,  103  NB 
305,  AnnC&8l916A   601]. 

[c]  OlMxaotsr  wwUane*. — (1)  Fail- 
ure after  request  to  caution  the  Jury 
that  evidence  of  bad  reputatitHi  Is 
to  be  considered  only  on  defendant's 
credibility  is  not  reversible  error, 
unless  from  the  whole  record  It  ap- 
pears that  her  substantial  rights 
were  prejudiced.  Day  v.  Com.,  173 
Ky.  269,  191  SW  106.  (2)  In  a  prose- 
cntlon  for  burglary,  failure  of  the 
court  to  admonish  the  Jury  that 
character  evidence  Is  only  received 
for  the  purpose  of  affecting  defend- 
ant's credibility  as  a  witness,  after 
being  requested  to  do  so,  is  not  re- 
Terslble  error  unless  It  appears  from 
the  whole  record  that  the  substantial 
rights  of  accused  were  prejudiced. 
Hayes  v.  Com.,  171  Ky.  291,  188  SW 
41S. 

Id]    VmUmmv     of     aataotlTM^— 


While  It  is  proper  to  give  cautionary 
instructions  concerning  the  weight  to 
be  given  to  evidence  by  parties  em- 
ployed for  the  purpose  of  securing 
evidence,  yet  it  Is  not  reversible  er- 
ror to  refuse  such  instructions.  Peo. 
v.  Baum,  169  111.  A.  815. 

aa.  Jones  V.  U.  S.,  14  Okl.  356,  78 
P  100. 

98.  Ross  V.  SUte,  71  Tex.  Cr.  493, 
169  SW  1068;  Bailey  v.  State,  69  Tex. 
Cr.  474.  166  SW  536;  Chavarria  v. 
State,  (Tex.  Cr.)  63  SW  312;  Brown  v. 
State,  (Tex.  Cr.)  43  SW  S86. 

a*.  Mathley  v.  Com.,  120  Ky.'  389, 
86  SW  988.  27  KyL.  786  (where  there 
ia  no  dispute  as  to  the  fact  tliat  the 
act  charged  was  committed,  and 
where  the  only  defense  was  insan- 
ity); State  V.  Kennedy.  164  Mo.  268, 
56  SW  293. 

as.  Gonsalea  v.  State,  74  Tex.  Cr. 
468,  171  SW  1149;  Jones  v.  State, 
(Tex.  Cr.)  106  SW  849  (holding  that 
the  court  having  charged  that  "the 
defendant  is  presumed  to  be  Innocent 
until  his  guilt  is  established  to  your 
satisfaction  beyond  a  reasonable 
doubt,  and,  unless  the  evidence  in 
this  case  so  satlsfles  you,  then  find 
him  not  guilty,"  the  failure  to  charge 
that  the  burden  of  proof  was  on  the 
state  was  not  sufflclently  prejudicial 
to  require  a  reversal  of  the  Judg- 
ment). 

96.  Toler  v.  State,  107  Oa.  682, 
83  SB  629;  Jones  v.  State,  106  Oa. 
649,  31  SB  674  (holding  that  where, 
in  addition  to  circumstantial  evi- 
dence, there  is  other  proof  of  guilt, 
and  the  instructions  fully  cover  the 
questions  of  reasonable  doubt  and 
other  matters,  except  circumatantiaj 
evidence,  a  new  trial  will  not  be 
granted  for  the  omission);  State  v. 
Nerzlnger,  220  Mo.  36.  119  SW  379: 
Ballard  v.  State.  71  Tex.  Cr.  168,  160 
SW  92;  Dennis  v.  State,  71  Tex.  Cr. 
162,  158  SW  1008;  De  Los  Santos  v. 
State,  66  Tex.  Cr.  518,  146  SW  919; 
Qulnn  V.  State,  153  Wis.  578,  142  NW 
510,  46  LRANS  422  (where  the  evi- 
dence was  largely  direct  and  posi- 
tive). 

ar.  State  V.  Henderson,  186  Mo. 
473,  86  SW  676;  Lopes  v.  State,  78 
Tex.  Cr.  624,  166  SW  164. 

98.  Johnston  v.  Com.,  170  Ky.  766, 
186  SW  656. 

89.  Thomas  v.  State,  103  Miss. 
800,  60  S  781  (as  that  each  juror 
should  make  up  his  verdict  for  him- 
self and  not  surrender  his  convictions 
because  other  jurors  entertain  differ- 
ent opinions). 

aa  Toler  V.  State,  107  Ga.  682, 
S3  SE  829;  Johnston  v.  Com.,  170 
Ky.  768,  186  SW  655;  Thomas  v. 
State,  103  Miss.  800,  80  S  781;  State 
V.  Kennedy,  164  Mo.  268,  66  SW 
293 

31.  Morris  v.  Terr.,  1  Okl.  Cr.  617, 
99  P  760,  101  P'  111;  Dennis  v. 
State,  71  Tex.  Cr.  162,  158  SW  1008; 
Salt  Lake  C!ity  v.  Robinson,  40  Utah 


448,    126   P  657, 

39.  Stale  V.  Henderson,  186  Mo. 
47.1.   85   SW   676. 

83.  Manley  v.  State,  69  Tex.  Cr. 
169,   153   SW   1138. 

34.  Peo.  V.  Strauch,  247  111.  220, 
93  N@  126. 

3&.  Chavario  v.  State,  72  Tex.  Cr. 
240,  183  SW  312. 

88.  Chavario  v.  State,  T8  Tex.  Cr. 
240,  168  SW  812. 

87.  Ballard  v.  State,  71  Tex.  Cr. 
188,   160  SW  92. 

38.     Peo.  V.   Singh,  20   C^.  A.   146, 
128  P  420. 
'  39.     Lawson  v.  State,  87  Miss.  662. 
40   S   826. 

4a  Peo.  V.  Wardrip,  141  Cal.  229, 
74  P  744  (as  for  Instance  that  all 
evidence  of  oral  admissions  of  de- 
fendant against  himself  should  be  re- 
ceived with  caution);  Peo.  v.  Mar- 
tines,  20  Cal.  A.  343,  128  P  962; 
Peo.  V.  Corey.  8  Ca.1.  A.  720,  97  P 
907. 

41.  U.  8.— Coffin  v.  U.  8.,  166  U. 
S.  482,  13  set  894,  39  L.  ed.  481. 

Ala. — Spelce  v.  State.  10  Ala.  A. 
196,  86  S  199. 

Ark. — Spencer  v.  State,  128  Ark. 
452,  194  SW  863. 

Cal. — Peo.  V.  Wilson,  28  <3al.  A. 
613,  138  P  971. 

Conn. — State  v.  Wakefield.  88  Conn. 
164,  90  A  230. 

Oa. — Autrey  v.  State,  18  Qa.  A.  18, 
88  SB  715. 

111. — Peo.  V.  Spencer,  171  111.  A. 
287. 

Ky. — Johnston  v.  Com.,  170  Ky. 
766,  186  SW  655. 

Minn. — State  v.  Sugarman,  126 
Minn.  477,  148  NW  466,  62  LRANS 
999. 

Miss. — Thompson  v.  State,  83  Miss. 
287,  35  S  889. 

Pa. — Com.  V.  Dufty,  49  Pa.  Super. 
344. 

Tex. — Hodges  v.  State,  78  Tex.  Cr. 
378,  166  SW  612. 

Utah. — State  v.  Brown,  48  Utah 
279,  169  P  645. 

49.  Coffin  V.  U.  S.,  156  U.  S.  432, 
18  set  394,  89  L.  ed.  481;  Thurman  v. 
State,  14  Oa.  A.  643,  81  SE  796;  Butts 
V.  State,  13  Oa.  A.  274,  79  SE  87; 
Peo.  V.  Spencer,  171  IH.  A.  237. 

43.  Peo.  V.  Spencer,  171  111.  A.  237, 
240  (where  It  was  said:  "These  are 
stock  instructions  in  criminal 
cases"). 

44.  Ala. — Torty  v.  State,  11  Ala. 
A.  160,  65  S  914;  Spelce  v.  State.  10 
Ala.  A.  196,  65  S  199-  Huguley  v. 
State.  4  Ala.  A.  29,  58  S  814. 

Oa. — Norman  v.  State,  10  Oa.  A. 
802,  74  SE  428. 

Miss. — Thompson  v.  State,  88 
Miss.  287,  36  S  689. 

Pa. — Com.  V.  Shobert,  49  Pa.  Super. 
371;  Com.  v.  Lynch,.  49  Pa.  Super. 
370;    Com.    v.    Dufty,    49    Pa.    Super. 

»*♦•  ^  ^w 

Tex. — Hodges  v.  State,  78  TexJCr. 
378,  166  SW  612. 
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evidence  of  defendant's  guilt  is  not  convincing;^' 
an  instruction  that  if  any  witness  had  made  state- 
ments material  to  issues  conflicting  with  his  testi- 
mony such  testimony  might  be  disregarded  except 
as  corroborated  by  other  credible  evidence,  where 
the  complaining  witness  had  denied  accused's  guilt 
previous  to  the  trial  and  her  story  was  not  corrobo- 
rated;** an  instruction  that  the  conflict  between 
a  witness'  voluntary  admissions  and  testimony  might 
be  considered  in  determining  credibility,  where  the 
complaining  witness  had  previously  denied  defend- 
ant's guilt  before  the  trial  and  where  her  story  was 
uncorroborated;.*'  an  instruction  on  circumstantial 
evidence,  where  the  state  relies  on  that  character 
of  evidence  alone  for  a  conviction.*"  So  where  the 
evidence  justifies  an  instruction  defining  "accom- 
plice," a  refusal  of  a  request  for  such  instruc- 
tion, when  no  other  instruction  on  the  subject  is 
given,  is  prejudicial  error."  And  refusal  to  correct 
an  omission  in  an  instruction  on  the  test  of  the 
credibility  of  witnesses  after  attention  was  called 
thereto  before  the  jury  retired  is  prejudicial  error." 
[5  3708]  (c)  Ours  of  Error— aa.  By  Verdict 
or  Determination.'^  Error  in  failing  or  refusing 
to  instruct  on  request  is  not  ground  for  reversal, 
where  the  verdict  shows  that  defendant  was  not 
prejudiced  thereby.'^  A  refusal  to  instrqet  on  re- 
quest is  harmless,  where  the  jury  find  a  state  of 
facts  to  which  the  instruction  would  not  have  been 


45.  Peo.  V.  Wilson,  23  Cal.  A.  613. 
138  P  971;  Johnston  v.  Cora.,  170  Ky. 
786,  186  SW  655. 

[a]  Thna  refusal  of  Instructions 
as  to  the  purpose  and  efFect  of  evi- 
dence of  defendant's  good  reputation 
for  peace  and  veracity,  where  the 
evidence  was  wholly  circumstantial, 
and  some  tended  to  show  Innocence, 
and  some  pointed  to  Kullt,  Is  rever- 
sible error.  Peo.  v.  Wilson,  23  Cal. 
A.   513,   138   P  971. 

46.  State  V.  Brown,  48  Utah  279, 
159   P   645. 

47.  State  V.  Brown.  48  Utah  279, 
159  P  645. 

48.  Autrey  v.  State,  18  Qa.  A.  13, 
88  SE  715;  Davis  v.  State,  (Tex.  Cr.) 
65  SW  340. 

49.'  Spencer  y.  Statev  128  Ark. 
452,   194   SW   863. 

■60.  State  v.  Sugarman,  126  Minn. 
477,   148   NW  466,   52   LRANS   999. 

51.  la  olvU  OkSM  see  Appeal  and 
Krror  i  3004  et  seq. 

53.  Cal. — Peo.  v.  Leong  Tune  Oun, 
77  Cal.  636,  20  P  27. 

Ky. — Frlerson  v.  Com.,  176  Ky.  684, 
194  SW  914;  Head  V.  Com.,  174  Ky. 
841,  192  SW  861.  ^ 

N.  T.— Peo.  V.  Prlndel,  58  Hun  482, 
12   NTS   498 

N.  C— State  v.  Beal,  170  N.  C.  764, 
87  SE  416. 

Tex. — Habel  v.  State,  28  Tex.  A. 
588,  13  SW  lObl. 

And  see  cases  Infra  this  section. 

53.  Baker  v.  State,  68  Ark.  513, 
26  SW  603;  Beddlnefleld  v.  State,  13 
Ga.  A.  623,  79  SE  581;  State  v.  Hall, 
97  Iowa  400,  66  NW  725;  Clark  v. 
State,  27  Tex.  A.  405,  11  SW  374. 

54k  Ala. — Summers  v.  State,  14 
Ala.  A.   16,   70    S   961. 

111.— Peo.  V.  Oardt,  268  III.  468,  101 
NB  687. 

Mo. — State  V.  Person,  234  Ho.  262, 
136  SW   296. 

Mont. — State  v.  Gordon,  35  Mont 
458.  90  P  173. 

Or. — State  v.  Lavery,  36  Or.  402, 
58  P  107. 

Tex. — Porter  v.  State,  (Cr.)  190 
SW  159;  Day  v.  State,  62  Tex.  C*. 
627,  138  SW  123;  Usher  v.  State,  47 
Tex.  Cr.  93,  81  SW  309. 

.[a]  Thna,  in  a  prosecution  for 
assault  with  .intent  to  kill,  a  charge 
that    the    drunkenness    of    defendant 


must  be  considered  only  to  show  the 
motive  of  the  act,  not  mentioning  In- 
tent, is  harmless  error,  where  the 
Jury  find  no  Intent,  but  merely  con- 
vict of  assauM  with  a.  deadly  weapon. 
State  V.  Lavery,  35  Or.  402,  68  P 
107. 

65.  Sims  V.  State,  120  Ala.  380, 
25  S  33;  Peo.  v.  McCarthy,  110  N.  T. 
309,  18  NE  128  [aft  47  Hun  491,  28 
NTWklyDlg  310].  . 

56.  Ala. — Phillips  y.  SUte,  167 
Ala.  75,  52  8  746;  Plttman  v.  State, 
153  Ala.  1,  46  S  245;  Burton  .  v. 
State.  8  Ala.  A.  295,  62  S  394. 

C^l.— Peo.  V.  Nlchol,  34  Cal.  211; 
Peo.  V.  Ular,  8  Cal.  A.  600,  97  P 
685. 

Ga. — Gant  v.  State,  115  Ga.  205, 
41  SE   698. 

Iowa. — State  v.  Ayers,  163  Iowa 
631,  145  NW  276;  State  v.  Castello,  62 
Iowa  404,  17  NW  805. 

Minn. — State  v.  Brown,  12  Minn. 
638. 

Mo. — State  v.  Grote,  109  Mo.  346, 
19  SW  93;  State  v.  Teague,  190  Mo. 
A.  280,  176  SW  260. 

Mont. — State  v.  Tracey,  35  Mont 
552,  90  P  791. 

N.  T. — Myer  v.  Peo.,  8  Hun  528. 

N.  C— State  v.  MoCourry.  128  N.  C 
694,   38   SE  883. 

S.  C— State  V.  Smith,  37.  SE  133: 
State  V.  Richardson,  47  8.  C.  18,  24 
SE  1028. 

Tex. — Crippen  v.  State,  (Cr.)  189 
SW  496;  Banks  v.  State,  67  Tex.  Cr. 
594,  160  SW  184;  Whittle  v.  State, 
(Cr.)  96  SW  1084. 

Wis. — Jackson  v.  State,  91  Wis. 
263,   64   NW  838. 

[a]  Bnl*  appU*a.^Where  defen- 
dant was  convicted  of:  (1)  Petit  lar- 
ceny and  an  instruction  was  refused 
on  grand  larceny.  Phillips  v.  State, 
167  Ala.  76,  62  8  746.  (2)  Simple  as- 
sault and  the  instruction  refused  re- 
lated to  aggravated  assault.  Whittle 
V.  State,  (Tex.  Cr.)  95  SW  1084.  (3) 
Common  assault  and  the  instruction 
refused  related  to  felonious  assault. 
State  V.  Teague,  190  Mo.  A.  280, 
176  SW  250.  (4)  Aggravated  assault 
and  the  Instruction  refused  related  to 
assault  with  intent  to  kill.  Crippen 
v.  State,  (Tex.  Cr.)  189  SW  496.  (5) 
Assault  with  a  deadly  weapon  and 
the  instruction  refused  related  to  as- 


applicable;"  where  defendant  was  acquitted  of  the 
offense  to  which  the  refused  instructions  related;" 
or  where  defendant  was  acquitted  on  the  counU  to 
which  the  refused  instructions  related.'*  Similarly 
where  defendant  was  convicted  of  a  lower  grade  of 
the  offense,  a  refusal  of  instructions  as  to  tbe 
higher  grade  was  harmless;'*  and,  on  the  other 
hand,  if  defendant  was  convicted  of  a  higher  de- 
g^e  of  the  offense,  a  failure  or  a  refusal  to  in- 
struct on  the  lower  grade  was  not  prejudicial.''  So 
failure  to  instruct  on  matters  in  mitigation  of  the 
penalty  is  not  prejudicial,  where  the  jury  fix  the 
lowest  penalty  prescribed  for  the  offense  charged.'^ 
And  error  in  failing  to  state  the  maximum  fine 
which  could  be  imposed  is  cured  by  the  verdict  as- 
sessing the  lowest  fine  authorized  l^  statute.'^ 
Where  appellant  was  convicted  of  a  lesser  crime 
than  charged  in  the  indictment,  he  cannot  com- 
plain of  error  in  refusing  to  charge  on  such  lesser 
crime.** 

[$3709]  bb.  By  Other  LiBtnictioiiB  Eelatiig  to 
Same  Matter.  Error,  if  any,  in  refusing  a  special 
request  for  instructions  is  not  prejudicial,  where  the 
principles  stated  therein  are  sufiBciently  covered  by 
the  general  charge  or  by  other  special  instructions 
g^ven  by  the  court.*"^  Where  a  sufiicient  number  of 
instructions  have  been  granted  for  defendant  in  a 
criminal  case,  errors  assigned  on  appeal  as  to  the 
refusal  of  othei^  instructions  will  not  be  consid- 

sault  with  intent  to  commit  murder. 
Peo.  V.  Izlar,  8  Cal.  A.  600,  97  P  68!.. 
(6)  Assault  in  the  third  degree  and 
the  instruction  refused  speclficallr 
defined  the  distinctions  between  aii- 
saults  In  the  three  degrees.  State 
V.  Tracey,  35  Mont.  652,  90  P  791. 

57.  State    v.    Moss,    216    Mo.    43S, 

115  SW  1007;  Pool  V.  State.  69  Tex. 
Cr.  482,  129  SW  1135;  Lofton  1. 
State,  69  Tex.  Cr.  270,  128  SW  384. 

58.  Drysdale  T.  State.  70  Tex.  (>. 
273,  156  SW  686. 

50.  Palmer  v.  State,  1«S  Ala.  124, 
53   S  283. 

60.  Morton  v.  State,  (Tex.  Cr.)  70 
SW  93;  Johnson  v.  State,  (Tex.  Cr.) 
36  SW  387.  And  see  U.  S.  v.  Per- 
kins, 221  Fed.  109  (holding  that  the 
fact  that  the  Jury,  on  a  trial  for  man- 
slaughter under  a  statute  defining 
two  degrees  of  the  crime,  were  not 
Instructed  as  to  the  second  degree,  to 
which  none  of  the  evidence  was  ap- 
plicable, was  not  in  any  case  pre- 
judicial to  defendant,  where  the  sen- 
tence Imposed  was  within  that  pre- 
scribed for  the  lower  degree);  Peo. 
V.  Munroe,  119  App.  Div.  704,  104 
NTS  676  [rev  on  other  grounds  190 
N.'T.  435,  83  NE  476]  (holding  that 
where,  in  a  prosecution  for  robbery. 
the  Judge  failed  fully  to  instruct  the 
Jury  as  to  the  dllTerent  degrees  of 
the  ofTense,  to  which  failure  counsel 
for  accused  took  no  exception,  and 
the  Jury  found  him  guilty  of  the 
crime,  although  improperly  named  as 
In  the  first  rather  than  the  second 
degree,  the  conviction  should  not  for 
that  reason  be  set  aside,  where  the 
punishment  inflicted  was  far  within 
the  punishment  prescribed  for  either 
degree  of  the  crime). 

61.  Ark. — MacFarland  v.  State,  83 
Ark.  93,  108  SW  169. 

Cal. — Peo.  V.  Perry,  144  Cal.  748. 
78  P  284;  Peo.  v.  Streuber,  121  (»I. 
431,.  63  P  918;  Peo.  v.  Delucchi,  17 
Cal  A.  96,  118  P  935;  Peo.  v.  Tonialty. 
14  Cal.  A.  224,  111  P  518. 

III.— Peo.  v.  Buckman,  279  111.  318. 

116  NE  836;  Peo.  v.  Patrick,  277  111. 
210,  115  NE  390;  Peo.  v.  Haws,  17S 
III.  A.  296. 

Iowa. — State  v.  Sherman,  106  Iowa 
684.  77  NW  461. 

Ky.— Renaker  v.  Com..  172  Ky.  714, 
189   SW  928. 


For  IktMT  oasM,  devalopmenta  and  otaag^m  in  the  law  see  cumulative  Annotations,  aane  title,  pa^  and  note  numbtf. 
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ered  xmless  it  appears  tha£  the  jury  were  not  fur- 
nished a  sufficient /guide  for  the  proper  determina^ 
•tion  of  the  case.*' 

[i  3710]  (3)  Modification  of  BeqnntML  In- 
stractions.**  The  action  of  th^  court  in  modifying 
a  requested  instruction  so  as  to  make  it  correctly 
state  the  law  furnishes  no  ground  of  complaint  to 
defendant.**  So  the  modification  of  an  instruction 
is  not  error  of  which  accused  can  complain  where, 
when  considered  with  the  other  instructions,  he 
could  not  have  been  injured  thereby.**  And  wbers 
a  requested  instruction  is  inapplicable  to  the  faeta, 
its  modification  in  such  a  way  as  not  to  relieve  it  of 
error  will  not  ordinarily  constitute  a  ground  for  re- 
versal.** 

[i  3711]  (4)  Time  and  Method  of  Oivlnc  In- 
stmetions  " — (a)    In  CtenenL    The  time  and  man- 


Miss.— Tnberruie  T.  state,  *8  8 
333. 

N.  T.— Peo.  ▼.  K»t«,  109  N.  T.  811, 
103  NB  305,  AnnCa8l915A  601  [all 
154  App.  Dlv.  44,  13»  NTS  137]; 
Peo.  V.  Fisher.  136  App.  Dlv.  B7, 
120  NTS  6S». 

Tez. — Eeeton  v.  State,  5ft  Tex.  Cr. 
316,  128  SW  404;  Stone  v.  State,  67 
Tex.  Cr.  321,  128  SW  682;  Murry  v. 
State,  46  Tex.  Cr.  128.  79  SW  Set. 

Wash. — State  ▼.  O'Brien,  66  Wash. 
219,  119  P  609;  State  v.  Douette,  31 
Wash.  6,  71  P  6B«. 

[a]  Thna  (1)  refnsal  to  Kive  an 
instruction  that.  In  determlnlnK  de- 
fendant's innocence  or  guilt,  the  jury 
should  take  into  consideration  all  the 
circumstances  of  the  time  of  the  al- 
leged offense,  a  proposition  known  by 
such  men  as  are  selected  on  Juries 
and  which  the  charge  In  several 
places  made  clear,  is  harmless.  Mc- 
Farland  y.  State.  83  Ark.  98,  103  SW 
1C9.  (2)  Where  the  jury  are  plainly 
charged  as  to  the  degree  of  evidence 
necessary  to  convict,  a  refusal  to 
charge  that,  if  they  should  reject  the 
testimony  of  the  state's  only  witness 
they  must  find  for  defendant,  Is 
harmless.  State  v.  Sherman,  106 
Iowa  684.  77  NW  461.  (3)  It  was  not 
available  error  to  refuse  to  charge 
that  a  conviction  could  not  be  had 
upon  the  evidence  of  two  certain  wit- 
nesses named  alone,  where  the  court 
so  charged  In  fact  In  response  to 
the  next  request.  Peo.  v.  Fisher, 
136  App.  Div.  57,  120  IfTS  659.  (4) 
In  a  prosecution  for  perjury,  where 
the  court  charged  the  jury  as  to  what 
It  was  necessary  for  them  -  to  find 
beyond  a  reasonable  doubt  In  order 
to  convict,  and  In  so  doing  pointed 
out  all  the  essential  elements  of  the 
crime,  failure  to  define  the  crime  In 
the  statutory  language  was  harmless. 
State  V.  Doulette,  81  Wash.  6,  71  P 
SS6. 

60.  Harper  ▼.  SUte,  88  Miss.  408, 
35  8   572. 

63.  Xm  elvtl  OMM*  see  Appeal  and 
Rrror  i  3030. 

64.  Cal.— Peo.  v.  Bartbleman,  120 
Cal.  7,  52  P  112. 

Tnd. — Sample  v.  State,  104  Ind.  289, 
4  NE  40. 

MoL — State  ▼.  Rutledge,  170  Ho.  A. 
455.   155  SW  477. 

Nebr. — Tracer  v.  State,  4«  Nebr. 
361.  64  NW  1069. 

Tex. — McCoy  T.  State,  27  Tex.  A. 
41 S,  11  SW  454. 

ModUokUoii  Of  ««a««at«d  lavlmo- 
tloBa  see  supra  t  2608. 

66.  Peo.  V.  FHiIIer,  838  111.  116, 
87  NE  386. 

66.  State  ▼.  Badgett.  87  S.  C.  543, 
■  70  SE  301.  See  also  Peo.  v.  Brown. 
130  Cal.  691,  68  P  1072  (holding  that, 
where  no  dying  declaration  of  de- 
ceased Is  introduced,  an  instruction 
as  to  the  laW  applical>le  to  such 
declarations  la  merely  abstract  and 
hence  error  tn  modifying  a  request  Is 
harmless);  Com.  v.  Lee,  226  Pa.  283, 
16  A  411   (holding  that,  where  a  re- 
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quest  Is  made  for  an  Instruction 
wblch  is  not  applicable  to  the  evi- 
dence, the  giving  of  an  Instruction 
which  is  not  responsive  to  the  co- 
quest  Is  not  ground  for  reversal,  un- 
less defendant  la  prejudiced  there- 
by). 

67.  Ik  oivU  auM«  see  Appeal  and 
Error  |  3023. 

68.  See  cases  infra  this  note. 
"If   all    that    is    required    Is    found 

in  the  charge  as  a  whole,  and  there 
is  nothing  conOlctlng  or  misleading, 
mere  method  of  presentatlou  will 
rarely,  if  ever,  constitute  reversible 
error."  State  v.  Clark,  (Iowa)  168 
NW  260,  252. 

[a]  Oivlar  addltloaal  lastnutloiia 
•ftMT  th*  axgnmsnt  has  oommsaoad, 
although  not  strictly  proper,  is  not 
a  ground  for  reversal.  Mlddleton  v. 
Com.,    136   Ky.   854,   124    SW   356. 

[b]  Ttrntking  tnatnwtloa  "rvInMd" 
before  dkUvertnf  to  ]UX7> — ^Where,  in 
a  prosecution  for  embesslement,  the 
evidence  so  clearly  disclosed  ac- 
cused's guilt  that  conviction  was 
practically  the  only  possible  verdict, 
the  fact  that  the  court,  after  read- 
ing to  the  jury  an  Instruction, 
marked  it  "refused"'  before  deliver- 
ing it  to  them,  was  harmless.  Peo. 
V.  Duzan,  272  111.  4V8.  112  NE  315. 

[c]  railvM  to  read  charg*  after 
maWnc  altazatlon.— Failure  of  the 
court  to  read  the  charge  to  the  jury, 
after  making  sorte  alteration  in  the 
charge  is  npt  prejudicial  error,  where 
it  is  shown  that  the  jury  did  actually 
read  the  charge  after  their  retire- 
ment and  before  verdict.  Coley  v. 
State.  68  Tex.  Cr.  14.  150  SW  789. 

[d]  Bnumres. — The  trial  court  in 
charging  used  a  paper  containing  the 
instructions  given  on  the  former 
trial,  erasing  with  Ink  the  part  of 
those  Instructions  held  error  by  the 
appellate  court,  and  submitting  the 
original  paper  to  the  jury.  It  was 
held  that  the  jury  could  not  have 
been  harmfully  misled  thereby,  since 
If  they  deciphered  the  erroneous  part, 
under  the  erasure,  they  must  have 
known  that  'the  trial  court  held  that 
It  was  not  the  law.  Tllmeyer  v. 
State,  62  Tex.  Cr.  272,  136  SW  1060. 

[e]  Beading  (M>m  opinion. — The 
reading  of  extracts  from  opinions  of 
the  supreme  court  as  a  part  of  the 
charge  In  a  criminal  case  Is  unwise, 
but  it  is  not  ground  for  reversal, 
where  It  appears  that  the  extracts 
are  of  a  very  general  character,  and 
could  not  possibly  have  misled  the 
Jury.  State  v.  Quick.  160  N.  C. 
820,    64    SB   168. 

[f]  niat  the  oovrt  ImadTartesUy 
maikad  aa  laatmetioii  "gnUtr"  la- 
stead  of  "given"  is  not  ground  for  re- 
versal, where  It  did  not  appear  that 
the  jury  saw  the  Instruction,  or  that 
defendant  was  prejudiced  by  the  mis- 
take. State  v.  Grigg,  25  Ida.  406, 
137  P  371,   138  P  506. 

[g]  Sanding  lastmctions  to  jiLry 
TOom.-^(l)  It  is  a  proper  practice  to 
give  the  written  instructions  to  the 


ner  of  giving  instructions  to  the  jury  will  not 
operate  to  reverse  where  no  prejudice  results  there- 
from.** However,  it  has  been  held  reversible  error 
to  intimate  in  giving  instructions  that  the  jury  are 
not  bound  to  regard  them,*'  or  to  give  instructions 
in  the  absence  of  defendant,^"  although  defendant's 
counsel  was  present  and  consented,^  ^  and  in  these 
circumstances,  it  is  said,  the  court  will  not  inquire 
whether  such  instructions  were  applicable  to  the 
ease  and  were  correct  statements  of  the  law.^* 

[f  3712]  (b)  Oral  lustrnctions."  Although 
there  is  some  authority  to  the  contrary,'*  in  most 
jurisdictions  the  giving  of  oral  instructions  contrary 
to  a  statute  is  not  reversible  error  if  the  instrue- 
tiouB  are  proper  and  do  not  injur;  accused.'*  Espe- 
cially is  tnis  true  where  the  instructions  were  taken 
down  by  the  official  stenographer,'*  or  were  reduced 

jury  and  permit  them  to  be  taken  to 
the  jury  room  for  the  consideration 
of  the  jury  while  dellUeratlng  upon 
their  verdict.  State  v.  Bundy,  71 
Kan.  779,  81  P  459.  (2)  But  in  the 
ab.sence  of  any  request  for  the  in- 
structions or  special  necessity  there- 
for, the  failure  to  send  the  instruc- 
tions to  the  Jury  room  Is  not  reversi- 
ble error,  -  State  v.  Bundy,  su- 
pra. 

[h]  'Where  the  oourt  saada  focm 
of  vsrdlot  to  the  Jtur  h7  the  abaxur 
without  objection  by  defendant  or 
his  counsel,  and  It  does  not  appear 
that  defendant  was  harmed  by  such 

groceduro,   the  Judgment   should   not 
e   reversed   therefor.     Peo.   v.   Hlte, 
136  Cal.  76,  67  P  57. 

69.  Peo.  V.  Farrell,  137  Mich.  127. 
100  NW  264. 

70.  State  v.  Myrick,  38  Kan.  238, 
16  P  380 

71.  State  V.  Myrick,  38  Kan.  288. 
16  P  830. 

n.  state  V.  Hyrick,  88  Kan.  238, 
16    P    330    (per    Johnston,    J.). 

73.  In  civil  oases  see  Appeal  and 
Error  i  3024. 

74.  State  v.  Bennington,  44  Kan. 
583,  26  P  91  (holding  that  it  is  not  a 
substantial  compliance  with  the  stat- 
ute to  give  Instructions  orally,  al- 
though they  are  at  the  time  taken 
down  by  the  reporter  and  afterward 
copied  and  handed  to  the  jury  with 
the  rest  of  the  Instructions  when 
they  retire  to  consider  the  case); 
Adams  Express  Co.  v.  Com.,  163  Ky. 
275,  173  SW  764  [but  see  infra  note 
761;  State-  v.  Burnam,  71  Wash.  199, 
128  P  218 

75.  Ala. — Scott  V.  State,  (A.)  73 
S  212. 

Ark. — Merrill  v.  Van  Buren,  125 
Ark.  248,  188  SW  587:  Richardson  v. 
State,   80  Ark.  201.  96  SW  752. 

Cal.— Peo.  V.  Ck>x.  76  C^l.  281,  18 
P  332 

Ky.— Austin  v.  Com.,  4  KyL,  29. 

Mass. — Com.  v.  Barry,  11  Allen 
263. 

N.  H. — Leonardo  v.  Terr.,  1  N.  M. 
291 

Tex. — ^Rumage  v.  State,  (Cr.)  66 
SW  64. 

W.  Va. — State  v.  Woodrow,  68  W. 
Va.  627,  52  SE  646,  112  AmSR  1001, 
2  LRANS  862,  6  AnnCas  190  (no  dis- 
cussion). 

[a]  Tona  of  vsrdlot, — ^Where  it 
afflrmatively  appears  that  the  giving 
of  an  oral  instruction  as  to  the  form 
of  the  verdict  of  acquittal  was  harm- 
less, it  was  not  ground  for  reversal, 
although  a  request  for  written  in- 
structions had  been  made.  Richard- 
son V. .  State,  80  Ark.  201,  96  SW 
752. 

[hi  Oral  ^tplaaatloa  of  oharg*. — 
Prejudicial  error  cannot  be  predi- 
cated on  the  court's  oral  explanation 
of  ai  abstract  charge  which  was  re- 
quested by  defendant.  Scott  v. 
State.  (Ala.  A,)  73  S  212, 

76.  Burris    v.    SUte.    73    Ark.    48*. 

84  SW  72i,jitized  by  VjW^^V  IV_ 
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to  writing  immediately  after  they  were  givenJ^ 

[(  3713]  (c)  Signing,  Numbering,  and  Filing. 
A  failure  to  file  instructions  given,' ^  or  for  the 
judge  to  sign  and  number  them,  as  required  by 
statute,'"  is  harmless,  unless  it  appears  that  the 
statute  is  mandatdry,  in  which  event  the  noncom- 
pliance with  the  statute  is  reversible  error.*° 

[5  3714]  o.  CnBtody  of  Jnry.*^  Mere  irregu- 
larities in  the  custody  of  the  jury  during  the  trial 
which  do  not  operate  to  defendant's  prejudice  will 
not  authorize  «  reversal.** 


[$  3715]    p.    Oondnct     and     DftUbantions     of 
Jury** — (1)    In  OeneraL    To  authorize  a  reversal 
of  a  conviction  on  account  of  misconduct  or  irregu-, 
larities  on  the  part  of  the  jury,  it  is  essential  that 
prejudice  should  have  resulted  to  defendant.^* 

[i  3716]  (2)  Taking  Books,  Papns,  and  Ar- 
ticles to  Jury  Boom.^  Error  in  taking  books, 
papiers,  or  articles  to  the  jury  room  will  not  re- 
quire reversal  unless  defendant  is  injured  thereby,^' 
as  where  a  conviction  was  justified  by  the  evi- 
dence;" where  the  fact  which  the  book  taken  to 


77.  WilUamB  v.  V.  8.,  17  Okl.  28^ 
87  P  647. 

78.  Peo.  V.  Robinson,  17  Cal.  363; 
Peo.  V.  Connor,  17  Cal.  354;  State 
V.  O'Brien.  66  W»ah.  219.  119  P 
609. 

79.  State  v.  Stanley,  48  Iowa  221; 
Wart  V.  Com.,  91  SW  700.  29  KyL  62: 
State  V.  Martin,  29  Mont.  273,  74  P 
725;  Keffer  v.  State,  12  Wyo.  49, 
73  P  556. 

80.  Shelters  v.  State,  66  Tex.  Cr. 
478,  147  SW  682;  Alberson  v.  State, 
64  Tex.  Cr.  8,  111  SW  412;  Terry  v. 
State,  43  Tex.  Cr.  353,  66  SW  451: 
Logan  V.  State,  40  Tex.  Cr.  86,  48 
SW  675;  Granger  v.  State,  11 
Tex.  A.  464:  Hill  v.  SUte,  4  Tex.  A. 
569. 

81.  See  also  Infra  i  3717. 

8».  Ky.— Chilton  v.  Com.,  170  Ky. 
491,  186  SW  191  (permlttlns  the  Jury 
to  be  present  at  a  revival,  where  the 
theme  consisted  In  a  mere  theoretical 
discussion  of  sin  and  its  punishment, 
solely  from  the  angle  of  divine  gov- 
ernment). 

Mich. — Peo.  V.  Beverly,  108  Mich. 
609,  66  NW  379  <permltting  the  Jury 
to  see  one  of  defendant's  witnesses 
confined  in  Jail). 

Miss. — Dickey  v.  State,  86  Miss. 
626,  88  S  776  (where  the  Jury  was 
allowed  to  occjupy  the  court  room  as 
a  sleeping  apartment  at  night  in  the 
custody  of  two  bailiffs  who  stayed  in 
the  room). 

Nebr. — I,ambert  v.  State,  91  Nebr. 
620.  136  NW  720. 

Pa. — Com.  V.  Zlllafrow,  207  Pa. 
274,  66  A  639  (holding  that  It  is  no 
ground  for  reversal  of  a  conviction 
of  murder  in  the  first  degree  that  the 
Jury,  during  the  recess  of  the  court, 
could  look  from  the  Jury  room  into 
the  Jail  and  see  the  prisoner  playing 
cards). 

83.  m  olvll  oasM  see  Appeal  and 
Error  t  2933  et  seq. 

84.  C!al. — Peo.  v.  Bush,  68  Cal.  628, 
10  P  189. 

Iowa. — State  v.  Krumm,  148  Iowa 
•31,  127  NW  985;  State  v.  Baughman, 
111  Iowa  71,  82  NW  462;  State  v. 
Craig,  78  Iowa  637,  43  NW  462 
(statement  by  Juror  In  conversation 
with  third  party  that  no  evidence 
had  yet  been  Introduced  .  to  convict 
defendant). 

'  Kan. — State  v.  Brooks,  74  Kan.  176, 
85  P  1013;  State  v.  Peterson,  38  Kan. 
204,  16  P  268;  State  v.  Dickson,  6 
Kan.  209. 

La.— State  v.  Velllon,  106  La.  411," 
29   S   883 

N.  J.— Titus  V.  State,  49  N.  J.  L. 
36.  7  A  621. 

N.  T.— Peo.  V.  Gillette,  191  N.  T. 
107.  83  NE  680;  Peo.  v.  Druse,  108 
N.  T.  655  mem.  8  NB  788,  1  Silv.  A. 
182,  6  N.  T.  Cr.  10. 

S.  D. — State  V.  Devers,  S2  S.  D. 
473,  143  NW  864. 

Tex. — Lerma  v.  State,  «3r.)  194 
SW  167;  Noodleman  v.  State,  74  Tex. 
Cr.  611.  170  SW  710;  Crowell  v. 
State,  66  Tex.  Cr.  480,  120  6W  897; 
Jack  V.  State,  (Cr.)  117  SW  139; 
Lemmons  v.  State.  (Cr.)  103  SW  896; 
Long  V.  State,  t8  Tex.  <3r.  176,  88  SW 
208;  Camp  v.  State.  (Cr.)  67  SW  9<; 
Willis  V.  State.  24  Tex.  A.  586.  6  SW 
867. 

[a]  OoBAvot  of  Jvson,  •Itbovgh 
avBanraVla,  is  not  ground  for  rever- 
sal, unless  n  appears,  or  is  at  least 


presumable,  that  defendant  was  prej- 
udiced. Trombley  v.  State,  167  Ind. 
231,  78  NE  976;  Terr.  v.  Clark,  15 
N.   M.   85,   99  P  697. 

[b]  Zllaatratioaa. — The  'following 
misconduct  or  irregularities  of  Jurors 
have  been  held  not  a  ground  for  re- 
versal: (1)  Action  of  Jurors  in  go- 
ing to  the  scene  of  the  alleged  of- 
fense and  verifying  the  testimoi&y  of 
the  state's  witnesses  as  to  physical 
conditions,  it  not  appearing  that  ref- 
erence was  made  in  the  Jury  room 
as  to  what  the  Jurors  saw,  or  that  it 
had  anything  to  do  with  the  verdict. 
State  v.  Crouch,  130  Iowa  478,  107 
NW  178.  See  also  Watson  v.  State, 
52  Tex.  Cr.  85,  106  SW  609  (holding 
that,  in  a  prosecution  for  homicide, 
the  inspection  by  the  Jury,  after  the 
cause  was  submitted  to  them,  but  be- 
fore arriving  a1  a  verdict,  of  the 
ground  where  the  crime  occurred, 
was  not  prejudicial  error,  where 
there  was  no  dispute  in  the  evidence 
as  to  the  relative  positions  occupied 
by  defendant,  deceased,  or  the  wit- 
nesseH  at  the  tlmd  of  the  homicide, 
and  where  the  only  difference  in 
views  expressed  by  the  various  wit- 
nesses was  at)  to  the  demonstrations 
and  acts  of  deceased).  (2)  Arriving 
at  a  verdict  by  a  lot  if  the  verdict 
appears  to  have  fairly  expressed  the 
opinion  entertained  by  each  Juror, 
and  if  by  unanimous  agreement  it 
was  subsequently  adopted  by  them. 
Bennett  v.  Com.,  176  Ky.  540,  194 
SW  797.  (3)  Attending  a  moving 
picture  show,  no  prejudice  appear- 
ing. State  V.  Clary,  186  La.  689,  67 
S  376.  (4)  The  discussion  of  the  fact 
that  defendant  was  a  professional 
man  and  a  good  party,  to  make  an 
example  of,  where  the  evidence  Jus- 
tified the  punlAiment  assessed. 
Fletcher  v.  State,  69  Tax.  Cr.  185,  168 
SW  1184.  (6)  Drinking  of  intoxicat- 
ing liquors  by  the  Jury  unless  sup- 
plied from  an  improper  source  (State 
V.  Upton,  20  Mo.  397),  (6)  or  unless 
prejudice  is  shown  (State  v.  Cor- 
coran, 7  Ida.  220,  61  P  1034;  State 
V.  Reed.  3  Ida.  764,  36  P  706;  Stew- 
art v.  State,  31  Tex.  Cr.  153,  19  SW 
908).  (7)  Drinking  of  intoxicating 
liquor  in  quantities  not  su'fflclent  to 
affect  their  Judgment  (Peo.  v.  San- 
some,  98  Cal.  236,  33  P  202;  Peo.  v. 
Deegan,  88  Cal.  602,  26  P  500;  State 
yf.  Corcoran,  7  Ida.  220.  61  P  1034; 
State  v.  Upton,  supra),  (8)  although 
there  is  aome  authority  to  the  con- 
trary (State  V.  Applegate,  28  N.  D. 
396,    149    NW    366,    LRA1915C    316). 

(9)  The  improper  statement  of  a 
Juror  that  he  knew  defendant  to  be 
a  thief,  where  the  affidavit  of  the 
Jurors  was  to  the  effect  that  that 
fact  made  no  impression  on  their 
minds,  and  that  the  verdict  was 
based  on  the  evidence.  Lambert  v. 
State,    91    Nebr.    520.    136    NW    720. 

(10)  The  misconduct  of  a  Juror  In 
statlnR  to  his  fellow  Jurors  as  of  his 
own  personal  knowledge  a  matter 
not  in  evidence  on  any  material  issue 
In  the  case.  O'Marrow  v.  State,  66 
Tex.  Cr.  416,  147  SW  252.  (11)  The 
reading  of  a  newspaper  account  of 
the  trial  by  a  Juror,  where  the  ac- 
count contained  nothing  unfair  or 
prejudicial,  and  gave  no  Intimation 
to  the  jury  of  the  effect  of  any  of 
the  evidence  or  the  weight  given  it 
by   the  public.     Capps  v.   State,   109 


Ark.  198,  169  SW  198.  46  LRANS  741,. 
AnnCa8l915C  957'  (holding,  however, 
that  the  reading  of  particular  news- 
paper accounts  of  the  trial  was  so 
prejudicial  as  to  require  a  reversal 
of  the  conviction,  in  the  absence  of 
a  showing  that  the  Jury  were  not  in- 
fluenced thereby).  (12)  The  refer- 
ence to  and  discussion  of  defendant's 
failure  to  testify,  unless  it  clearly 
appears  in  the  light  of  all  the  cir- 
cumstances that  he  was  or  might 
have  been  prejudiced.  Reyes  v.  ' 
State,  66  Tex.  Cr.  422,  117  SW  152; 
Salaaar  v.  State,  55  Tex.  Cr.  307,  116 
SW  819  (discussion  by  a  Juror  of  the 
fact  that  defendant  had  been  pre- 
viously convicted,  it  not  being  shown 
that  this  was  considered  in  arriving 
at  Che  verdict).  See  also  Pullen  v. 
State,  70  Tex.  Cr.  156,  166  SW  935- 
Probest  v.  State.  60  Tex.  Cr.  608,  133 
SW  263  (both  holding  that  reference 
by  a  Juror  to  defendant's  failure  to 
testify  before  fixing  the  punishment, 
where  subsequently  the  Jury  assessed 
the  lowest  penalty  authorized  by  law. 
was  not  ground  for  reversal).  (IS) 
The  fact  that  one  of  the  Jurors  asked  i 
in  the  Jury  room  why  defendant  did  ' 
not  go  on  the  stand,  to  which  another 
replied  that  such  fact  was  not  to  be 
considered,  was  not  ground  for  re- 
versal. Jenkins  v.  State,  49  Tex.  Cr. 
457,  93  SW  726,  122  AmSR  812;  Par- 
rish  V.  State,  48  Tex.  Cr.  347,  88  SW 
281.  But  compare  Rogers  v.  State, 
(Tex.  Cr.)  65  SW  817  (holding  that 
in  a  prosecution  for  burglary,  discus- 
sion by  the  Jury  while  in  the  Jury 
room  concerning  defendant's  failure 
to  testify  as  to  where  he  got  the 
stolen  property  found  in  his  posses- 
sion is  prejudicial  error).  Contra 
Fine  V.  State,  45  Tex.  Cr.  290,  77 
SW  806  (holding  that  discussion 
in  the  Jury  room  of  defendant's  fail- 
ure to  testif}r  Is  ground  for  reversal, 
although  the  Jurors  state  that  it  did 
not  influence  them). 

85.  In  tMl  cases  see  Appeal  and 
Error  {   2935. 

88.  Ark.— Phillips  v.  State,  62  Ark. 
119,  34   SW  539. 

Cal.— Peo.  v.  Hower,  161  Cal.  688. 
91  F  507;  Peo.  v.  Herrera,  32  Cal.  A. 
610,  163  P  879;  Peo.  v.  Barrett,  22 
Cal.  A.  780,  136  P  620. 

Colo. — Langan  v.  Peo.,  32  Colo.  414. 
76  P  148. 

Ga. — Bridges  v.  State.  110  Oa.  246. 
34  SE  1037. 

111.— Peo.  V.  Peters,  241  III.  278,  8» 
NE  704. 

Iowa. — State  v.  Whalen,  98  Iowa 
662.  68  NW  554. 

La. — State  v.  Bradley,  6  La.  Ann. 
664. 

Mass. — Com.  v.  Dow,  11  Gray  316: 
Com.  V.  Wingate,  6  Gray  486. 

Mich.— Peo.  V.  Tibbetts.  173  Mich. 
628,    139    NW   868. 

N.  J. — State  V.  Cerciello,  86  N.  J.  I,. 
309.  90  A  1112,  52  LRANS  1010. 

N.  T.— Peo.  V.  Dolan,  186  N.  Y.  4. 
78  NE  569,  116  AmSR  621,  9  AnnCas 
463  [rev  111  App.  Div.  600.  97  NTS 
9291 

Okl.— Miller  v.  State,  •  Okl.  Cr.  66. 
180  P  818. 

Utah. — State  v.  Benson.  48  Utah 
74,  148  P  446;  State  T.  BUey.  41  Utah 
225.  116  P  894. 

87.  State  v.  CerdeUo,  88  N.  J.  J^ 
309,  90  A  lilt,  61  LRAM8 
1010. 


For  Utac 


and  ohaagee  in  the  law  aee  ciunulatlve  Annotations,  same  title,  page  and  note  nonber. 
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the  jury  room  .was  used  to  establish  was  folly  estab- 
lished by  other  evidence  ;**  where  the  .court  on  being 
informed  that  incompetent  docum^tary  evidence 
bad  inadvertently  fallen  into  the  hands  of  the  jury 
immediately  took  the  document  from  them;**  or 
There,  on  the  irregularity  being  discovered,  a  con- 
siderable time  before  their  verdict  they  were  told 
to  exclude  from  their  consideration  everything  bat 
what  had  been  considered  as  evidence;""  where  the 
jury  were  instructed  to  disregard  that  part  of  a 
book  or  document  taken  to  the  jury  room  which  was 
not  competent  evidence,'^  especially  where  there 
was  no  way  to  detach  or  expunge  the  improper  evi- 
dence from  the  document  or  book  without  mutilat- 
ing it;*'  where  it  does  not  appear  that  any  use  was 
made  of  the  articles  taken  to  the  jury  room  which 
would  have  prejudiced  defendant;"  where  the 
articles  taken  to  the  jury  room  had  previously  been 
fully  inspected  by.  the  jury  during  the  course  of 
the  trial;**  or  wliere  the  papers  taken  to  the  jury 
room  showed  nothing  which  had  not  been  shown 
orally  during,  the  trial.*'  Also  the  reading  by  the 
juiy  of  portions  of  the  criminal  code  relating  to  the 
offense  under  consideration  constitutes  no  ground 
for  reversal,  where  the  verdict  was  in  accordance 
with  the  instructions.'*  And  where  a  statute  per- 
mits the  jury  to  take  with  them  the  pleadings  and 
all  papers  and  evidence,  permitting  them  to  take 
the  indictment  on  which  is  indorsed  a  prior  jury 's 
verdict  of  conviction  is  harmless.*^  On  the  other 
hand,  where  the  court  had  properly  ruled  out  an 
affidavit  by  defendant's  wife  that  his  father  had 


offered  inducements  to  prevent  her  from  testifying, 
the  fact  that  the  af&davjlt  was  by  mistake  banded 
to  the  jury  with  the  charge,  without  any  explanation 
that  it  was  incompetent  and  to  be  disregarded,  is, 
reversible  error.** 

[$  3717]  (3)  Separation  of  Jury.  A  mere  sep- 
aration of  the  jury,  with  or  without  the  consent  of 
the  court,  is  not  of  itself  a  ground  for  reversal,** 
even  in  capital  cases,*  as  where  the  evidence  af&rma- 
tively  shows  that  the  jury  were  not  subjected  to  any 
influence  by  which  defendant  could  have  been  preju- 
diced;^ where  the  juaors  were  shown  not  to  have 
communicated  with  anybody  during  the  time  of 
separation;'  where  it  was  shown  that,  although  they 
talked  with  third  persons,  the  subject  of  the  tri^ 
was  no  part  of  their  talk;*  where  the  evidence  shows 
beyond  a  reasonable  doubt  that  defendant  was 
guilty;*, or  where  the  jury  assessed  the  lowest  pen>- 
alty  affixed  to  the  crime.*  And  failure  properly  to 
admonish  the  jViry  in  a  criminal  case  on  allowing 
them  to  separate  before  the  case  is  finally  sub- 
mitted  to  them  is  not  reversible  error,  in  the  ab- 
sence of  a  showii^f  that  accused  was  prejudiced 
thereby.* 

[$  3718]  (4)  Oommnnlcations  wltb  OntBidsra, 
Parties,  or  Officers.  Communications  of  jurors  with 
outsiders,*  or  with  the  prosecutrix,*  or  with  officers 
of  the  court,'*  will  not  operate  to  reverse  in  the 
absence  of  prejudice  to  defendant. 

[$  3719]  4.  Verdict,  Jndcment,  and  Sentence. 
Verdict.*'  Errors  in  a  verdict  which  relate  merely 
to  matters  of  form  and  not  of  substance  constitute 


SB.    F«o.  V.  Peters,  241  HI.  278,  S» 

NE   794. 

89.  Phillips  V.  State,  62  Ark.  119, 
J4  SW  639. 

9a  State  V.  Bradley,  6  La.  Ann.' 
654. 

9L  Brldces  v.  State,  110  Qa.  246, 
S4  SE  1037;  Com.  v.  Dow,  11  Gray 
(Ua8s.)  316. 

9a.  Bridges  V.  State,  110  Qa.  246, 
31  8E  1037. 

93.  Peo.  V.  Barrett,  22  Cat.  A.  780, 
136  P  S20.      . 

94.  Peo.  V.  Bower,  161  Cal.  638, 
»1  P  507.  > ' 

96.  Langan  v.  Peo.,  32  Colo.  414, 
7(  P  1048  (holdlnff  that  taking  to  the 
Jury  room  an  aflldavlt  flled  with  the 
Information  is  not  prejudicial,  where 
affiant  had  testified  to  the  same  facts 
stated  in  the  affidavit);  SUte  v.  Ky- 
milm.  84  N.  J.  L.  6,  »7  A  79  [all  85 
M.  J.  L.   712.   90  A  309]. 

96.  State  V.  Whalen.  98  Iowa  662, 
(8  NW  554.  And  see  Camp  v.  State, 
(Tex.  Cr.)  57  SW  96  (holding  that 
reading  by  the  Jury  of  a  reported 
cas«  construing  a  section  of  ■  the 
penal  code  other  than  that  under 
which  defendant  was  prosecuted  was 
without  prejudice,  where  the  opinion 
contained  a  correct  statement  of  law 
anl  was  pertinent  to  the  Issue). 

97.  CargiU  v.  Com.,  93  Ky.  678, 
50  8W  782,  14  KyL  517;  Herrold  v. 
Com..  8  SW  194.  10  KyL  79;  Com.  v. 
Wlngate,  6  Gray   (Mass.)   4S6. 

98.  State  v.  Rogers,*  96  S.  C.  860, 
SO  &¥.  820. 

99.  Aria.— Rain  v.  State,  16  Aria. 
133.  1.17  P  550. 

Ark.— Reece  v.  State,  189  Syf  60. 

Cal.— Peo.  v.  Haughs,  8  Cal.  A.  107, 
S?  P  407. 

Ga. — Scott  V.  State,  6  Ga.  A.  567, 
43  SE  359. 

111.— Flanagan  v.  Vpo.,  214  111.  170, 
73  NE  347:  Wllhelm  v.  Peo.,  72  111. 
468  [diat  Lewis  V.  Peo.,  44  111.  452; 
Mclntyre  ▼.  Peo.,  88  III.  514]. 

lad. — Masterson  v.  State,  144  Ind. 
!40.  43  NE  138. 

Iowa. — State  v.  Fertlg,  70  Iowa  272, 
30  NW  633. 

Ky.- Deacon  v.  Com.,  162  Ky.  188, 
172  SW  121. 


Velllon,  106  La.  411, 
V.    State,    8i6    Miss. 


La. — State  v. 
29  S  883. 

Miss. — Dickey 
52B,  38  S  776. 

Mo. — State  v.  Murray,  126  Mo.  611, 
29  SW  700;  State  v.'  Payton,  90  Mo. 
220,  2  SW  394. 

Neb£— Caw  v.  Peo.,   3  Nebr.  867. 

N.  M.— U.  S.  V.  Cook,  15  N.  U.  124, 
103  P-305. 

N.  T. — Peo.  V.  Dunbar  Contracting 
Co.,  216  N.  ,Y.  416,  109  NE  664;  Ste- 
phens V.   p4o.,   10   N.   T.   549. 

Tex. — Sephes  v.  State,  66  Tex.  Cr. 
636,  148  SW  586. 

Wash.  T. — Hartlgan  v.  Terr.,  1 
Wash.  T.   447. 

W.  Vn.— State  v.  Clark.  61  W.  Va. 
457,  41  SE  204;  State  v.  Cotts,  49 
W.  Va.  615,  39  SE  605,  56  LRA  176. 

Wis.— ClifTord  v.  State.  68  Wis.  477, 
17  NW  304. 

[a]  Thns  on  a  Jury  returning  into 
court  and  entering  the  jury  box  to 
deliver  their  verdict,  one  did  not  en- 
ter it,  but  stood  In  the  court  room  in 
the  Judge's  preseivce  and  near  the 
rest  while  the  verdict  was  received. 
It  was  held  that  there  was  no  such 
a  separation  av  would  be  presump- 
tively harmful  to  accused.  Scott  v, 
Stat3,'8  Ga.  A.  567,  66  SE  359. 

[b]  Separation  for  tw*Bty-on« 
days  dnrlag  anarantlna. — Where,  af- 
ter the  state  had  made  Its  case  in 
chief  on  a  murder  trial,  an  order 
permitting  the  Jury,  after  being  ad- 
m-^nished,  to  separate  for  twenty-one 
days  during  a  postponement  because 
of  the  quarantine  of  four  of  accused's 
witnesses,  was  not  ground  for  re- 
versal, where  the  record  shows  no 
misconduct  of  any  Juror,  or  prejudice 
to  accused.  Ossrnkop  v.  State,  86 
Nebr.    539,   128   NW   72. 

/I.  State  v.  Olberman,  S3  Or.  566, 
66  P  866;  Jones  v.  State,  69  Tex.  Cr. 
447,  153  SW  897. 

a.     Reece  v.  State,  (Ark.)  189  SW  60. 

8;  State  v.  Grlflln,  71  Iowa  372.  32 
NW  447;  State  v.  Murray,  126  Mo. 
611,    29   SW   700. 

[a]  Thus,  In  a  prosecution  for 
conspiracy,  where  six  Jurors  dined 
at  one  hotel  and  six  at  another,  the 
officers    in    charge    showing    without 


contradiction  that  while  separated 
the  Jurors  did  not  speak  to  any  one 
else  on  the  subject,  and  did  not 
discuss  the  case  among  themsolvas, 
any  error  In  the  separation  was 
harmless.  Peo.  v.  Dunbar  Contract- 
ing Co.,  215  N.  T.  416.  109  NB  664 
{aft  166  App.  Div.  59,  151  NTS  164]. 

4.  Caw  V.  Peo.,  3  Nebr.  357;  Gtoer- 
sen  v.  Com.,  106  Pa.  477,  51  AmR  684. 

5.  State  V.  Clark,  61  W.  Va.  457, 
41  SE)  204. 

e.  Sephes  v.  State,  66  Tex.  Cr. 
636,    148    SW   586. 

7.  State  V.  Walker,  79  S.  C  107, 
60  SE  309. 

8.  Peo.  y.  Duncan,  261  111.  339. 
103  NB  1043;  State  v.  Baugbman, 
111  Iowa  71,  82  NW  462;  State  v. 
Golden,  113  La.  791,  87  S  757;  Par- 
dhall  T.  State,  62  Tex.  Cr.  177,  138  SW 
769. 

[a]  Bala  applied:  (1)  Where  the 
wives  of  two  Jurora  had  intercourse 
with  them,  one  wife  handing  her  hus^i 
band  a  small  sum  of  money,  and  an- 
other wife  giving  her  husband  some 
clean  linen.  Peo.  v.  Duncan,  261 
111.  339,  103  NE  1043.  (2)  Where  a 
Juror  informed  his  family  over  the 
telephone  that  he  was  serving'  as 
Juror.  Bryan  v.  State,  63  Tex.  Cr. 
200,  139  SW  981.  (3)  That  a  Juror 
followed  a  deputy  sheriff  out  of  the 
room  In  which  the  Jury  were  confined, 
and  hailed  the  driver  of  a  passing 
hack  from  the  door  of  the  court- 
house, was  nO  reason  for  setting 
aside  the  subsequent  verdict,  where 
he  was  Immediately  admonished  by 
the  sheriff,  and  returned  to  the  Jury 
room.  State  v.  Golden,  113  La.  791, 
37  S  757. 

9.  State  v.  Dudley,  147  Iowa  645, 
126  NW  812  (passing  the  time  of 
day). 

10.  Onter  v.  Com.,  176  Ky.  860, 
195  SW  826  (conversations  between 
Jurors  and  the  Jailer  about  matters 
not  connected  with  the  case  being 
tried);  Allen  v.  State,  (Okl.  Cr.) 
164  P  1002  (casually  speaking  to 
sheriff  while  passing  through  court 
room). 

11.  IB  eiwU  oaaa*  sea  Appeal  and 
Error  i   8038. 
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no  ground  for  reversal  of  a  conviction.^*  Nor  in 
any  event  will  a  conviction  be  reversed  for  error  in 
a  verdict  whatever  its  nature,  if  it  is  not  prejudicial 
to  defendant.**  Also,  error  in  a  verdict  may  be 
cured  by  the  sentence  imposed  on  defendant.'*  Ir- 
regularities in  the  polling  of  a  jury,"  or  in  receiv- 
ing the  verdict  in  the  absence  of  defendant ''  or  of 
the  clerk  and  his  deputy,*'  or  in  the  receiving  of 
the  verdict  by  a  special  judge,*^  or  in  recording  the 
verdict,**  constitute  no  ground  for  reversal  where 
no  prejudice  results  therefrom.  So  an  immaterial 
correction  of  a  verdict  is  not  ground  for  reversal.*" 

Jadgmenlji**  Errors  in  a  judgment  which  are  not 
substantially  prejudicial  to  defendant  do  not  con- 
stitute a  ground  for  reversal,^'  and  the  rule  has 


been  applied  to  orders  or  judgments  fixing  the  date 
of  the  execution  of  death  sentences.'*  While  a  judg- 
ment which  imposes  an  illegal  or  excessive  punish- 
ment will  be  reversed,'*  an  exercise  of  the  discre- 
tion, either  of  the  court  or  of  the  jury  in  fixing 
the  punishment,  is  harmless  where  it  does  not  ex- 
ceed the  statutory  limits.'*  So  it  has  been  h^ld  that 
defendant  cannot  complain  because  of  ~the  ren- 
dition of  .the  -judgment  after  the  term  at  which  the 
cause  was  tried." 

Sentence.'^  Slight  errors  in  and  departures  from 
the  statutory  mode  of  pronouncing  sentence  are 
usually  harmless  if  accused  be  thereby  deprived  of 
no  substantial  right.''  A  defendant,  whose  guilt  is 
clearly  established,  cannot  complain  after  trial  that 


U.  Ala.— Agee  v.  State,  190  Ala. 
19,  67  S  411. 

-111.— Peo.  V.  Buckman.  279  III.  S48, 
116  NE  835. 

Iowa. — State  v.  Rogers,  166  Iowa 
570,    137    NW    819. 

S.  D. — State  v.  Cotton,  36  S.  D. 
396,   166   NW   8    (surplusagre). 

Tex. — Myers  v.  State,  65  Tex.  Cr. 
448,    144    SW    1134.       • 

[a]  MvJ»  kppUedi  (1)  Where  a 
verdict  was  signed  by  "Ira  A.  Stout," 
as  foreman,  while  his  name  In  the 
Jury  list  was  "Ira  Stout,"  but  no 
question  was  raised  as  to  the  iden- 
tity of  the  Juror.  State  v.  Rogers, 
156  Iowa  670,  137  NW  819.  (2) 
Where  the  name  of  another  Jointly 
indicted  with  defendant,  but  not  on 
trial,  was  also  inserted  in  the  ver- 
dict and  Judgment  of  conviction. 
Agee  V.  State.  190  Ala.  19,  67  S  411. 
(8)  Where  the  punishment  was  as- 
sessed at  "seven  years  in  the  peni- 
tentiary," Instead  of  "seven  years' 
confinement  In  the  penitentiary." 
Baker  v.  State,  66  Tex.  Cr.  16,  118 
8W  642.  (4)  Where  there  was  a 
clerical  mistake  in  the  use  of  th»- 
word  "recovered"  for  the  word  "re- 
ceived" in  a  verdict  finding  that 
the  value  of  the  property  "recov- 
ered" was  three  dollars  and  fifty 
cents.  Peo.  v.  Buckman,  279  111.  348. 
116  NB  835.  (6)  Where  there  was 
a  variance  in  the  verdict,  and  the 
record  of  the  impaneling  of  thejjury 
in  the  middle  Initial  of  the  fore- 
man was  harmless.  State  v.  Mof- 
flt,  165  Iowa  702,  186  NW  908  (the 
presumption  being  that  the  verdict 
was  properly  signed). 

13.  111. — Zuckerman  v.  Peo.,  218 
III.  114,  72  NE  741. 

Ind.— Colip  V.  State,  153  Ind.  684, 
66  NE  739,  74  AmSR  322;  Roberts 
v.  SUte,  26  Ind.  A.  366,  68  NE 
208. 

Kan. — State  v.  Pugh,  75  Kan.  792, 
90    P   242. 

Oh. — Hotelling  T.  State,  3  Oh.  Clr. 
Ct.  630.  2  Oh.  Cir.  Dec.  366. 

S.  D.— State  v.  Pirkey,  22  S.  D. 
650,   118  NW  1042,  18  AnnCas  192. 

Tex. — Qomes  v.  State,  (Cr.)  186 
SW  569. 

Vt.— State  V.  Nelson,  99  A  881. 

[a]  Xn.  til*  afeMno*  of  aay  proof 
to  rapport  It,  failure  of  the  Jury  to 
pass  on  a  plea  of  former  acquittal 
cannot  operate  to  the  prejudice  of 
defendant.  Robinson  v.  State,  23 
Tex.  A.  316,  4  SW  904.  To  same  ef- 
fect State  V.  Pirkey.  22  S.  D.  660, 
118   NW   1042.    18   AnnCas    192. 

[b]  Brror  In  that  part  of  a  v«z- 
Olot  which  la  adviaorr  only  and  sub- 
ject to  correction  furnishes  no  ground 
of  complaint.  Colip  v.  State.  163 
Ind.  684,  56  NE  739,  74  AroSR  322. 

14.  Morris  v.  U.  S.,  229  Fed.  616, 
143  CCA  584;  Norton  v.  U.  S.,  205 
Fed.  593.  123  CCA  609;  Baird  v.  U.  S., 
196  Fed.  778,  116  CCA  73;  Wiscon- 
sin Cent.  R.  Co.  v.  U.  S.,  169  Fed. 
76,  94  CCA  444;  Vlves  v.  U.  S.,  92 
Fed.  355,  34  CCA  403;  Williams  v. 
State,  66  Ark.  264.  50  SW  517;  Im- 
boden  v.  Peo.,  40  Colo.  142,  90  P  608; 
McPherson  v.  State,  178  Ind.  683,  687, 


99  NE  984   [cit  CyeJ. 

16.  Peo.  V.  Nichols,  62  Cal.  518; 
State  v.  Vaughan,  29  Iowa  286;  State 
V.   De   Lea,    36    Mont.    531,    93    P   814. 

'  IS.  State  v.  Vaughan,  29  Iowa 
2«6. 

17.  State  V.  McAnulty,  26  Kan. 
638. 

18.  Rainey  v.  Com.,  40  SW  i682, 
19  KyLi  390;  State  v.  Farrow,  8  Baxt. 
(Tenn.)   671. 

18.  Com.  V.  Morrison,  193  Pa.  613, 
44   A   913. 

80:  Davis  v.  State,  8  Ala.  A.  147, 
62  S  1027  [certiorari  den  184  Ala. 
26,  63  S  1010];  State  v.  Phllpott,  242 
Mo.  504,  146  SW  1160. 

ax.  In  clvU  oases  see  Appeal  and 
Error    {    3047. 

83.  U.  S. — Connella  v.-  Haskell, 
158  Fed.   285,   87   CCA  111. 

Ala. — Barber  v.  State,  161  Ala.  66, 
43  S  808;  Marks  v.  State,  14  Ala.  A. 
664  mem.  71  S  983. 

Ariz. — Chaves  vi  Sims,  18  Ariz.  80, 
166    P    97. 

Ark. — O'Bryan     v.     State,     48    Ark. 

42  2    SW    339 

Cal.— Peo.  V. '  Terrlll,  il88  Cal.  120, 
65  P  303;  Ex  p.  HiiUlade,  (A.)  90  P 
1071:  Ex  p.  Sweetman,  6  C^l.  A.  677, 
90  P  1069. 

Ida.— State  v.  Lottridge,  29  Ida. 
822,    162    P    672. 

111. — Waller  v.  Peo.,  209  111.-  284, 
80  NE  681;  Peo.  v.  Roth,  185  111.  A. 
182;    Peo.   v.   Conboy,   178    111.   A.    90. 

Ind. — McCulley  v.  Statb,  62  Ind. 
428;  Roberts  v.  State,  26  Ind.  A.  S66, 
58   NE   203. 

N.  T.— Peo.  V.  McOonegal,  186  N. 
T.  62,  32  NE  616;  Irving  v.  Peo.,  28 
HowPr  205. 

N.  D. — State  v.  Ildvedsen.  20  N.  D. 
62.    126    NW    489.  ^ 

Okl. — Crowell  v.  State,  6  Okl.  <3r. 
148,  117  P  883;  Baker  v.  State,  3  OkL 
Cr.   266,  105  P  379. 

Tenn. — Madden  v.  State,  67  SW 
74. 

[a]  Bvla  applied. — Thus  it  has 
been  held  that  a  conviction  will  not 
be  reversed:  (1)  Because  the  Judg- 
ment contains  grammatical  or  cleri- 
cal errors  (Peo.  v.  Conboy,  178  111.  A. 
90)  (2)  or  merely  formal  or  trivial 
errors    (Barber  v.  State,  161  Ala,  56, 

43  S  808;  Marks  v.  SUte,  14  Ala.  A. 
664  mem,  71  S  983;  Peo.  v.  Roth,  186 
111.  A.  162).  (8)  Because  of  error  in 
describing  the  offense  of  which  de- 
fendant Is  adjudged  guilty,  where 
the  record  otherwise  furnishes  him 
complete  protection  against  another 
prosecution  for  the  sama  oftense. 
Peo.  V.  Terrlll,  183  Cal.  120.  65  P 
303;  Crowell  v.  State,  6  Okl.  Cr.  148, 
117  P  883.  (4)  Because  the  Judgment 
was  rendered  upon  a  verdict  which 
was  irregularly  rendered,  where  the 
verdict  was  Justified  by  the  evidence, 
and  the  court  on  discovering  the  ir- 
regularity caused  it  to  be  corrected. 
O'Bryan  v.  State,  48  Ark.  42,  2  SW 
339.  (6)  Because  a  fine  was  imposed 
in  excess  of  the  constitutional  limit, 
inasmuch  as  a  judgment  is  valid  to 
the  extent  of  the  amount  for  which 
the  court  is  authorized  to  impose  a 
fine,  and  a  nullity  as  to  the  balance. 


Madden  v.  State,   (Tenn.)  <7  SW  74. 

(6)  Because  the  Judgment  fixed  the 
amount  of  the  fine  instead  of  permit- 
ting the  Jury  to  do  so  as  required 
by  statute,  where  no  smaller  fine 
could  have  been  Imposed.  State  v. 
Green,    129    Tenn.    619,    167    SW    867. 

(7)  Because  of  an  unauthorised  pro- 
vision In  the  Judgment  for  removal 
of  defendant  to  the  i  penitentiary, 
where  there  was  no  delay  or  post- 
ponement in  thrf  execution  of  th« 
sentence  so  as  to  prejudice  defend- 
ant. Waller  v.  •  Peo.,  209  111.  284, 
70  NE  681. 

83.  Chavez  v.  Sims,  18  Ariz.  80, 
156  P  97;  Lowenberg  v.  Peo.,  27  N. 
T.  336.  26  HowPr  202  [atC  6  Park. 
Cr.  414]. 

[a]  Thus  (1)  if  a  court  without 
authority  improperly  fixes  the  date 
for  the  execution  of  a  sentence  of 
death  and  that  is  the  only  error  In 
the  proceedings,  and  after  the  date 
thus  fixed  for  execution  has  passed 
the  Judgment  is  affirmed  without  fix- 
ing another  date  for  execution,  the 
erroneous  part  of  the  sentence,  con- 
sisting of  thus  setting  the  date  for 
its  execution,  being  void,  and  hav- 
ing become  by  the  lapse  of  time  in- 
capable of  any  operation,  the  error 
is  cured.  Lowenberg  v.  Peo.,  27  N. 
Y.  336,  26  HowPr  202  [aff  5  Park. 
Cr.  414].  (2)  Irregularities  in  the 
caption  of  an  order  fixing  the  time 
of  execution  of  a  death  sentence  do 
not  operate  to  the  prejudice  of  de- 
fendant, where  he  is  reprieved  and  a 
second  order  of  execution  containing 
a  proper  caption  is  issued.  Chavex  ' 
V.  Sims,  18  Ariz.  80.  156  P  97;  Peralta 
v.  Sims,  18  Aris.  79,  156  P  96;  Ro- 
driguez V.  Sims,  18  Ariz.  74,  166  P 
94.  A 

84.  State  v.  Thome,  81  N.  C.  655; 
White   V.    Com.,.  3    Brewst.    (Pa.)    30. 

86.  Jewett  v.  U.  S.,  100  Fed.  882; 
41  CCA  88.  58  LRA  568;  McCulley  v. 
State,  62  Ind.  428:  Peo.  v.  McQonegal. 
186  N.  Y.  62,  32  NE  816. 

[a]  The  Imposition  of  a  psnalty 
less  .than  the  mawininin  that  might 
be  inflicted  under  either  of  several 
counts  of  an  indictment  will  not  be 
set  aside 'if  any  of  the  counts  Is 
found  sufficient  on  appeal.  Jewett 
V.   U.   S.,  100   Fed.    832,   41   CA  88. 

80.     State    v.    Ray,    50    Iowa   620. 

87.  Showing  canas  Why  asntanc* 
ahottld  not  be  proaonncsd  see  supra 
i  3058  et  seq. 

88.  Cal. — Peo.  v.  Murback,  64  Cal. 
369,  30  P  608, 

Ind. — Llllard  V.  State,  161  Ind. 
322,    60   NE   3S3. 

Towa. — State  v.  Usher,  136  Iowa 
606,  lll'NW  811;  State  v.  Stevens,  47 
Iowa  276. 

La. — State  v.  Bradley,  SO  La.  Ann. 
32*i 

N.  T. — ^HUderbrand  v.  Peo.,  1  Hun 
19,  3  Thomps.  &  C.  82  faft  66  N.  Y. 
394]. 

a  [a]  Sals  appUsd'in  the  case  of  a 
mistake  made  by  the  clerk  in  the 
entry  of  the  court's  statement  pre- 
liminary to  Judgment  of  the  nature 
of  the  charge  made  against  defend- 
ant and  of  which  he  had  been  con- 
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his  eodefendant    who    pleaded    gnilty    received    a 
shorter,  sentence  than  he  did.^^ 

[$  3720]  r.  Proceedings  after  Judgment— (1) 
In  GeneraL  Ordinarily  errors  in  prooeedings  af  t«r 
judgment  cannot  affect  the  validity  of  the  judg- 
ment in  the  absenee  of  a  statute  permitting  it,"> 
especially  where  such  errors  are  hannless'^  or  are 

[S  3721]  (2)  Hotton  for  New  Tiial.'>  Ordi- 
narily* error  in  overruling  a  motion  for  a  new  trial 
will  not  authorize  a  reveraal  unless  the  errors  which 
fonn  the  basis  of  the  motion  affected  the  substan- 
tial rights  of  defendant,**  or  were .  sufScient  to 
authorize  a  reversal.**  And  errors  eonunitted  by 
the  court  in  passing  on  a  motion  for  a  new  trial 
which  was  overruled  will  not  constitute '  a  ground 
for  reversal  when  not  prejudicial  to  defendant's 
rights.**    On  the  other  hand,  disioissal  of  a  motion 

Meted.    Peo.  v.  Murback,  64  Cat.  t6t, 
30  P  608. 

[b]  Th»  faihm  to  aak  dafraidaxt 
If  M  has  anTtliiaC  to  Mv  as  to  why 
sentence  should  not  be  pronounced 
Is  harmless  unless  it  appears  that 
he  Is  actually  Injured.  LlUard  v. 
State,  151  Ind.  322,  60  NB  383:  SUte 
V.  Bradley,  30  La.  Ann.  326;  Hllder- 
brand  v.  Pec,  1  Hun  19,  3  Thomps.  tc 
C  82   [aff  56   N.  T.  8941. 

[c]  BautaBG*  ImpoaM  without  p>*> 
Tlonily  flzia|r  tlma.— Although  by 
sentencing  accused  without,  previous- 
ly fixing  the  time  the  court  acted 
contrary  fo  Code  (.5431,  requiring  the 
court  to  flx  the  time  of  pronouncing 
ludgment  In  advance  and  at  least 
three  days  after  verdict  If  the  court 
continues  in  session  that  long,  still, 
vhere  accused  had  filed  his  motion 
for  a  new  trial  several  days  pre- 
vious and  no  claim  was  made  that 
he  desired  to  make  any  other  claim 
of  error,  or  in  mitigation  of  punish- 
ment, there  was  no  prejudicial  error. 
State  V.  Usher,  186  Iowa  606,  111 
NW  811. 

89.    Jones  V.  State,  14  Tex.  A.  8S. 

30.  Woodsldes  v.  State,'  3  Miss. 
(S3;  Roesel  v.  State,  62  N.  J.  L.  368, 
i\  A  833;  State  v.  Whitley,  123  N.  a 
T28.  31   SE   392. 

[a]  On  aa  appaal  (Mm  ma,  ortter 
Mvurlaf  »  pKHMcutor  to  pay  ooata 
error  on  the  trial  cannot  be  reviewed. 
State  V.  Whitley,  123  N.  C.  728,  31 
8E  392. 

31.  State  v.  Crutchley,  19  Nev.  368. 
12  P  113;  Powers  v.  State,  23  Tex. 
A  42,  5  SW  153;  Rosborough  v.  State, 
21  Tex.  A.    672,   18    SW   469. 

[a]  Befoaal  of  th*  court  to  aat- 
tl*  a  Ull  of  •zcapttona  Is  harmless 
error  where  the  ruling .  excepted  to 
Is  not.  under  the  statute,  subject  to 
review.  State  v.  Crutchley,  19  Nev. 
3*8.  12  P  113. 

[b]  Bafnaal  of  tlm*  to  prapar* 
•xeeptloBa  unless  It  appears  that  ac- 
cused was  actually  Injured  thereby 
Is  harmless  error.  Powers  v.  State, 
23  Tex.  A.  42,  5  SW  153;  Rosborough 
T.  State.   21   Tex.  A.   672,   1    SW   459. 

31.  Peo.  V.  Clark.  106  Cal.  32,  39 
P  53;  Peo.  y.  Scott,  91  Cal.  663,  27 
P  930:  Tucker  v.  State,  23  Tex.  A. 
»12.  5  SW  180. 

[a]  Saalal  of  applloartloii  for 
wav*  to  piOT*  •zoepitumB  la  harm- 
less error  where  the  court  allowed 
the  question  Excepted  to  but  excluded 
the  exception  from  the  bill  of  ex- 
ceptions. Peo.  V.  Scott.  91  Cal.  663, 
27  P  980. 

[bl  Bnor  is  requiring  connsel  for 
(ceoMd  to  point  out  spaclflcally  ar- 
row In  the  charge  Is  harmless,  where 
he  afterward  obtains  from  the  court 
bills  embodying  his  exceptions  to  the 
charge.  Tucker  v.  State,  23  Tex.  A. 
S12.  5  SW  180. 

[c]  aofnaal  of  th*  court  to  cei^ 
nfy  that  oral  instructions  were  given 
is  harmless,,  where  they  are  made 
»  part  of  the  record  by  bill  of  ex- 
ceptions.    Peo.  v.  Clark,  106  Cal.  82, 


39  P  58. 

33.  In  oivtl  oAMa  aee  Appeal  and 
Brror    J    3046. 

84.  Ga. — Jones  v.  State,  94  Ga. 
73,  20   SK  249. 

Kan. — State  v.  Shaw,  79  Kan.  396, 
100  P  78.  131  AmSR  298,  21  LRANS 
27. 

N.  T. — ^Peo.  v.  Baker,  27  App.  Dlv. 
697,  60  NTS  771. 

Okl.— Tinker  v.  State,  6  Okl.  Cr. 
684,   115   P  473.     . 

S.  ,C. — State  v.  Bethune,  93  S.  C. 
195,    76    SB  281. 

Tenn. — Swang  v.  State,  2  Coldw. 
212,   88  AmD   593. 

Tex,— Hlles  v.  State.  73  Tex.  Cr.  17, 
163  SW  717;  Mendlola  v.  State,  18 
Tex.  A.   462. 

W.  Va. — State  v.  Harrison,  36  W. 
Va.  729,  16  SB  982,   18  LRA  224. 

[a]  nuM  an  order  denying  a  new 
trial  because  accused  was  denied  the 
right  to  move  for  a  change  of  venue 
was  not  prejudicial  where  the  facta 
did  not  make  out  a  prima  facie  case 
calling  for  a  change.  State  v.  Be- 
thune,  93   S.  C.  195,  76  SB   281. 

Lb]  Abaaaoe  of  witness. — Denial 
of  a  motion  for  a  new  trial  because 
of  the  absence  of  a  witness  to  the 
homicide  was  not  reversible  error, 
where  his  testimony  at  the  examin- 
ing trial  was  Introduced  in  evidence 
by  defendant  and  did  not  tend  to 
show  self-defense,  but  at  most  only 
tended  to  reduce  the  killing  to  man- 
slaughter,- and  the  jury  round  de- 
fendant guilty  of  manslaughter  and 
assessed  the  minimum  punishment. 
Hlles  V.  State,  73  Tez.  Cr,  17,  163 
SW    717. 

[c1  Wseondnct  of  Juror. —  The 
judgment  of  the  court,  overruling  a 
motion  for  a  new  trial  for  miscon- 
duct 6f  a  juror,  will  not  be  dis- 
turbed, where  it  clearly  appears  that 
he     was     guilty    of    no    misconduct 

grejudiclal  to  accused.  Tinker  v. 
tate,   5   Okl.  Cr.  584,   115  P  478. 

36.  McAdams  v.  State,  9  Ga.  A. 
166,   70   SB  893. 

3S.  Cal.— Peo.  v.  Azoft,  105  Cal. 
632.    39   P   59. 

Ga. — Chestnut  v.  State,  112  Qa.  366, 
37  SB  384;  Cook  v.  State,  108  Qa. 
770.  33  SB  632;  Blanchard  v.  State, 
8  Oa.  A.  419,  69  SB  313. 

Ida. — State  v.  Grant,  26  Ida.  189, 
140  P  959. 

La.— State  v.  Vicknalr,  118  La.  963, 
43  S  635. 

Nev. — State  v.  Orr,  34  Nev.  297, 
122  P  73 

S.  C.-^State  v.  Poote,  58  S.  C.  218, 
36    SB   561. 

Tenn. — ^Hannum  v.  State,  90  Tenn. 
647,    IS    SW    269. 

Tex. — Howard  v.  State,  77  Tex. 
Cr.  186,  178  SW  506;  Alderman  v. 
State.    (Cr.)    22   SW  1096. 

[a]  Examination  Of  Jurora. — Per- 
mitting the  district  attorney  on  a 
motion  for  a  new  trial  to  call  jurors 
to  show  that  they  had  read  nothing 
which  Influenced  their  verdict  is 
harmless,  error,    where    there    Is    no 


for  a  new  trial  before  it  is  perfected,  thereby  de- 
priving the  moving  party  of  the  exercise  of  a  judi- 
cial discretion  to  which  he>was  entitled,*^  or  the  re- 
fusal of  the  court  to  consider  defeadant's  motion 
foi:  a  new  trial,  when  made  in  time,**  or  to  hear 
relevant  evidence  on  the  motion,**  has  been  held 
reversible  error.  It  is  also  reversible  error  to  deny 
a  motion  for  a  new  trial,  where  it  is  shown  that  de- 
fendant was  denied  the  right  to  an  impartial  jury.*" 

pvermling  a  motion  for  a  new  trial  inatead  of 
dlBmissiiig  it  for  failure  to  file  a  brief  of  the  evi- 
dence, in  accordance  with  the  proper  practice,  is 
harmless  error,  'the  l^al  effect  of  the  jud^nent 
overruling  the  motion  being  the  same  as  one  of  dis- 
missal.** 

Setting  aside  an  order  gnnting^a  motion  for  a 
new  trial.  Defendant  cannot  complain  that  the  ac- 
tion of  the  court  in  setting  aside  an  order  g^nuiting 

competent  evidence  before  the  court 
showing  them  .guilty  of  such  miscon- 
duct. Peo.  T.  Acoff,  105  Cal.  682, 
89  P   59.         . 

Cb]  Fwmittiac  irretorant  aadavl* 
to  b«  rand,  when  such  afBdavlt  coyld 
not  In  any  manner  affect  the  real 
merits  of  the  motion  that  it  be  read 
on  the  hearing  of  the  motion  for  a 
new  trial,  is  not  prejudicial  error. 
Chestnut  v.  State,  112  Ga.  366.  37 
SB  384. 

[c]  aafnaal  to  atxlke  from  the 
fllaa  oonntar  alBdavita  autailttaa  tijr 
tba  state  on  a  motion  for  a  new  trial 
Is  not  ground  for  reversal,  where  It 
does  not  appear  that  defendant  was 
prejudiced.     State   v.   Grant,   26    Ida. 

189.    140    P    9S9.  ' 


189.   140  P  959. 

[d]  Usa  of  papara  la  causa  to  pca^ 
para  motion, — Where  counsel  for  ac- 
cused'was  offered  full  opportunity  to 
examine  the  papers  in  the  cause  for 
the  purpose  of  preparing  a  motion 
for  a  new  trial,  they  could  not  be 
heard  to  complain  of  a  rule  prohibit- 
ing the  withdrawal  of  such  papers 
from  custody,  in  the  absence  of  any 
proof  of  injury  by  reason  thereof. 
Bwann  v.  State,  39  Tex.  Cr.  310,  46 
SW    86. 

[e]  Bamarka  of  oouxt  on  ovairul- 
Ing  motion. — Brror  cannot  be  predi- 
cated on  a  remark  made  by  the  court, 
on  the  overruling  of  a  motion  for  a 
new  trial,  in  a  criminal  cause,  for 
alleged  insufficiency  of  the  evldenca 
to  support  the  conviction,  that  "In 
my  opinion  there  Is  plenty  of  evi- 
dence to  support  the  conviction." 
Alderman  v.  State,  (Tex.  Cr.)  22  SW 
1096  [foil  Rains  v.  State,  7  Tex.  A. 
5881. 

■  rf]  Amandmantsv— Refusal  to  al- 
low an  amendment  of  a  motion  for 
a  new  trial,  although  erroneous,  will 
not  constitute  ground  for  reversal: 
(1)  Where,  even  if  the  amendment 
had  been  allowed.  It  could  not  have 
afforded  a  cause  for  a  new  trial. 
Cook  V.  State,  108  Ga.  770,  33  SB 
632.  (2)  Where  the  evidence  in  sup- 
port of  the  motion  was  admitted  as 
if  the  amendment  had  been  mad^ 
State  V.  Vicknalr,  118  La.-  963,  43 
S  635.  (3)  So  the  amending  of  a 
controverting  affidavit,  filed  on  a  mo- 
tion for  a  new  trial  In  a  murder 
prosecution,  is  not  a  ground  for  re- 
versal In  the  absence  of  a  showing 
of  Injury.  Garcia  v.  State,  (Tex. 
Cr.)  63  SW  309. 

[gl  The  fallnrs  of  oounaal  for  aC- 
onaad  to  sign  a  motion  for  a  new 
trial  made  in  open  court  by  him  on 
the  written  grounds  stated  ih  the 
motion  is  not  material  error.  State 
V.  Orr.  34  Nev.  297,  122  P  73. 

37.  Wallace  v.  State,  17  Ga.  A. 
434,    87    SB    681. 

3a  Collier  v.  Com.,  110  Ky.  516, 
62   SW  4,  22  KyL  1929. 

39.     State  v.  Hyland,  36  Lsi.  Ann.  87. 

54*^  i5l"'^.'ic^'^t>W  !!*• 

41.  Cain  V.  State,  131  Oa.  m,  63 
S  289. 
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him  a  new  trial  and  overruling  his  motion  therefor 
prevented  him  from  preparing  and  filing  bills  of 
exception,  where  his  counsel  was  notified  of  a  re- 
hearing in  the  case,  but  failed  to  appear/^' 

[i  3722]  8.  Prejudice  to  Prosecation.  Where 
an  indictment  was  insufficient  to  sustain  a  convie- 
tion,  so  that  defendant,  had  be  been  convicted, 
would  have  been  entitled  to  a  discharge  on  motion 
in  arrest,  the  state  was  not  prejudiced  by  erroneous 
mlings  made  during  the  coarse  of  the  trial.*'  Where 
the  testimony  in  chief  of  the  commonwealth  on  a 
trial  for  homicide  rested  on  a  pistol  flash  coming 
from  where  accused  stood,  it  being  dark  at  the 
time  of  the  shooting,  defendant  offered  evidence  that 
he  had  no  pistol  with  him,  and  in  rebuttal  the  com- 
monwealth introduced  testimony  showing  that  he 
had  his  pistol  late  in  the  afternoon  of  the  same 
day,  it  was  improper  and  to  the  prejudice  of  the 
commonwealth  to  charge  that  this  testimony  in  -re- 
buttal could  be  considered  only  as  contradictory,  and 
not  as  substantive,  testimony  against  accused.** 

[i  3723]    7.    Error  Favorable  to  Defendant  or 


,State— «.  Error  FavoraUe  to  Defendant  *'—(l) 
In  GeneraL  A  defendant  cannot  complain  of  errors 
which  are  favorable  to  himself.** 

[i  3724]  (8)  Impaneling  ^nry.  Defendant  has 
no  right  to  complain  of  an  erroneous  method  of  .im- 
paneling a  jury  which  not  only  enables  him  to  exer- 
cise his  challenges  more  advantageously  but  ^80 
gives  him  the  right  of  selection  in  addition  to  the' 
right  of  rejection  in  contravention  of  a  rule  of 
court.*'  ' 

[i  3725]  (S)  Pleadings.**  Surplusage  in  an  in- 
dictment which  required  the  state  to  prove  an  act 
additional  to-  those  necessary  to  sustain  a  convic- 
tion is  not  prejudicial  to  defendant.*'  So  the  al- 
lowance of  an  amendment,  the  effect  of  which  is 
to  place  a  greater  burden  upon  the  prosecution,  can- 
not be  complained  of  by  defendant.'" 

[i  3726]  (4)  AdmisBion  of  Evidence.*^  De- 
fendant cannot  complain  of  rulings  admitting  evi-. 
dence,  where  such  rulings  are  in  his  favor.*'  Thus 
the  admission  of  evidence  to  show  a  state  of  ill-will 
between  defendant  and  the  witness  who  was  con- 


'tt.  Mathls  T.  State,  40  Tex.  Cr. 
J16,  SO  SW  868. 

48:  BULte  v.  Jackson,  128  Iowa 
S4S,  106  NW  61. 

44.  Bennett  v.  Com.,  150  Ky.  604, 
160  SW  S06,  43  L.RAN3  419. 

4B.  In  oivll  o«s*B  see  Appeal  and 
Krror  |  2887. 

4e.  U.  S.— OarBt  v.  U.  S.,  180  Fed. 
239,   103   CCA   469. 

Ala. — Barber  v.  State,  151  Ala.  56, 
4S  8  808;  McCormack  v.  State,  133 
Ala.  202,  32  S  268;  Wall  v.  State,  2 
Ala.  A.  157,  66  S  67. 

Aril. — Vincent  v.  State,  16  Arls. 
2»7.   146   P  241. 

Ark. — Ex  p.  Holdaway,  106  Ark.  1, 
160  SW  123;  Williams  v.  State,  100 
Ark.  218,  139  SW  1119;  Satterwhlte 
T.   State.    82  Ark.   64.    100   SW  70. 

Cal. — Peo.  V.  Maroney,  109  Cal.  276, 
41  P  1097;  Peo.  v.  Donaldson,  70  Cal. 
116,  11  P  681;  Peo.  V.  Pasquerla,  Sfl 
Cal.  A.  625,  159  P  172:  Peo.  v.  Blan- 
ohlno,  6  Cal.  A.  633,  91  F  112. 

Colo. — Taahima  v.  State,  68  Colo. 
98,  144  P  200;  Barr  v.  Peo.,  30  Colo. 
622.  71  P  392. 

Conn. — State  v.  Tobln,  90  Conn.  68, 
96    A    312. 

Fla, — demons  v.  State,  48  Fla.  9, 
37  S  647;  McCoy  t.  State,  40  Fla.  494, 
24  8  486. 

Oa. — Cress  t.  State,  126  Oa.  664, 
66  SB  491;  Wheeler  v.  State,  112  Oa. 
48,  37  SB  126;  Slmras  v.  State,  60  Oa. 
146:  Butler  v.  State,  18  Oa.  A.  201, 
89  SB  178;  Carswell  v.  State,  10  Oa. 
A.   27,   72   SE   614. 

Ida — State  v.  Alcorn,  7  Ida.  699, 
C4   P   1014.   97   AmSR   252. 

111.— Moore  v.  Peo.,  190  111.  331, 
60  NE  635. 

Ind. — Osbum  v.  State,  164  Ind. 
262,  73  NB  601. 

Iowa. — State  v.  Olaze,  177  Iowa 
457.  169  NW  260;  State  T.  Whitbeck, 
146  Iowa  29.  123  NW  982;  State  v. 
Wilson,  120  Iowa  264,  99  NW  1060; 
State  V.   Cunningham,   111   Iowa  233, 

82  NW  776. 

Kan. — State  v.  Hoerr,  88  Kan.  573, 
129  P  153;  State  v.  Ryno,  68  Kan. 
348.  74  P  1114.   64  LRA  303. 

Ky. — Morgan  v.  Com..  172  Ky.  684, 
189  SW  943;  Hargls  v.  Cora.,  185  Ky. 
578,  123  SW  239;  Abramg  v.  Com., 
86  SW  172,  27  KyL  865. 

La. — State  v.  Ailes,  133  La.  663,  63 
S   172 

Me.-i-State  v.  Albanes,  109  Me.  199, 

83  A  648;  State  v.   Lambert,  104  Me. 
894,  71   A  1092,    15  AnnCas   1055. 

Md.— Simond  v.  State,  127  Md.  29, 
»6  A  1073. 

Mich.— Peo.  v.  McArron.  121  Mich. 
1,  79   NW  944. 

Minn. — State  v.  Zempel,  103  Minn. 
428,   116   NW  276. 

Miss. — Smith    V.    State,    107    Miss. 


486.    65    S    664. 

Mo.— State  v.  Oiftord.  186  SW 
1058;  State  v.  Webb,  266  MO.  672, 
182  SW  175;  State  v.  Schleller,  130 
Mo.  510,  32  SW  976;  State  v.  Hope, 
100  Mo.   347,   13   SW  490,  8  LRA  608. 

Mont. — State  v.  Jones,  82  Mont.  442, 
80  P   1095. 

Nebr. — Mauder  v.  State,  97  Nebr. 
380.  149  NW  800;  Marlon  v.  State,  20 
Nebr.  233.  29  NW  911,  57  AmR  825. 
.  N.  J. — State  V.  Fletcher,  101  A  181; 
State   v.  Lyons,  70   N.  J.   L.   636,   68 

N.  M.— Terr.  v.  Oallegos,  17  N.  M. 
409,  130  P  246;  Terr.  v.  Trapp,  16  N. 
M.  700,  120  P  720;  Terr.  y.  Ayres,  118 
P   604. 

N.  T.— Peo.  V.  Oalmari,  176  N.  T. 
84,  68  NB  112;  Peo.  v.  Martell,  138 
N.  T.  596,  33  NE  838;  Peo.  v.  Trim- 
ble, 131  N.  Y.  118,  29  NE  1100  [aff 
60  Hun  364,  15  NTS  60]. 

N.  C— State  V.  Neville,  157  N.  C. 
591,  73  SE  798;  State  v.  Marable.  156 
N.  C.  616,  72  SB  72;  State  v.  Hunt; 
12j8   N.  C.   584,   38  SE  473. 

Okl. — Tarbrough  v.  State,  (Cr.)  162 
P  678;  Coleman  v.  State,  6  Okl.  Cr. 
262,  118  P  594;  Warren  v.  State,  6 
Okl.  Cr.  1,  115  P  812.  34  LRANS 
1121. 

Or. — State  V.  Morris.  8J  Or.  429, 
163  P  667;  SUte  v.  Edlund.  81  Or. 
614,  106  P  634;  State  v.  Armstrong, 
43  Or.  207,  73  P  1022. 

Pa. — Com.  V.  RasmUs,  210  Pa.  609, 
60  A  264:  Com.  v.  Biddle,  200  Pa.  640, 
50   A   262. 

R.  I. — State  V.  Rlddell,  38  R,  I.  606, 
96  A  631,  LRA1916B  955,  AnnCas 
1917D  308,  97  A  15. 

S.  C. — State  V.  Crosby,  88  3.  C.  98, 
70  SB  440;  State  v.  Toale,  74  S.  C 
425,    54    SE   608. 

S.  D. — State  v.  Sutterfleld.  22  S. 
D.    684,   119    NW  548. 

Tenn. — De  Berry  v.  State,  99  Tenn. 
207,    42   SW   31. 

Tex. — Harnett  v.  State,  76  Tex.  Cr. 
"556,  176  SW  580;  Denton, v.  State, 
46  Tex.  Cr.   193,   79   SW  560. 

Vt. — State  V.  Marino.  99  A  882; 
State  v.  Ward,   61  Vt.   153.  17  A  483. 

Wash. — State  v.  Wilson.  68  Wash. 
464.  123  P  795;  State  v.  WilliamB,  62 
Wash.  286.  113  P  780;  State  v.  Dou- 
ette.  31  Wash.  6,  71  P  658. 

W.  Va. — State  v.  Prater,  62  W.  Va. 
132,,  43  SE  280. 

Wis.— Bruno  v.  State,  165  Wis.  377, 
162  NW  167;  Adams  v.  State,  164 
Wis.  223,  159  NW  726;  Ryan  v.  State. 
83  Wis.    486,    53   NW  836. 

Wyo. — Flanders  v.  State,  24  Wyo, 
81,  156  P  39,  1121. 
'  [a]  The  rote  has  bean  aspUcd  in 
respect  of:  (1)  Error  in  giving  one 
not  on  trial  for  a  capital  offense  the 
benefit  of  a  special  venire,    De  Wyre 


V.  State,  190  Ala,  1,  67  S  677.  (2) 
The  court's  admonition  to  a  witnesi 
that  he  wanted  to  know  what  defend- 
ant said,  and  that  if  defendant  did 
not  say  anything  to  him  that  the 
witness  should  say  so.  State  v.  Wap- 
pensteln,  67  Wash.  6t>2,  121  P  989. 
<S)  The  failure  of  the  court  on  a 
prosecution  for  grand  larceny  to 
give  the  Jury  a  form  of  verdict  per- 
mitting them  to  find  defendant  guilty 
of  petit  larceny.  Peo.  v.  Clark,  146 
Cal.  727,  79  P  434.  '  (4)  The  remark 
to  a  Juror  of  one  not  connected  with 
the  trial  that  he  had  heard  that  there 
was  very  little  evidence  on  which  to 
convict  defendant.  Harris  v.  Com., 
163  Ky.  781,  174  SW  476.  (5)  The 
removal  of  defendant  to  finother  place 
of  confinement  for  his  own  protec- 
tion where  threats  of  lynching  were 
being  made.  State  v.  Armstrong,  43 
Or.  207,  73  P  1022.  (6)  Rulings  sus- 
taining an  objection  to  a  remark  of 
the  prosecuting  attorney  and  direct- 
ing the  Jury  to  disregard  it.  Peo.  v. 
Hotz,  261  111.  239,  103  NB  1007.  (7) 
A  statement  of  the  court  that  the 
Indictment  charged  defendant  with 
the  oftense  of  grand  larceny  in  the 
second  degree,  when  in  fact  it 
charged  grand  larceny  In  the  first 
degree.  State  v.  Snyder,  113  Minn. 
244,  129  NW  375.  (8)  The  waiver  of 
the  right  to  prosecute  for  a  graver 
offense  and  prosecuting  for  a  lesser 
one,  providing  that  the  graver  offense 
includes  the  one  with  which  defend- 
ant Is  charged,  and  that  he  is  fully 
Informed  of  the  charge  of  which  the 
state  seeks  to  convict  him.  State 
V.  Jones,  106  Mo.  302.  17  SW  366. 
See  also  State  v.  Miller,  188  Mo.  370. 
87  SW  484  (holding  that,  on  an  in- 
formation charging  defendant  With 
larceny  of  three  distinct  articles,  re- 
fusal of  the  prosecuting  attorney  to 
prosecute  on  the  charges  as  to  two 
of  the  articles,  even  if  erroneous,  is 
harmless). 

47.  State  v.  FuUbright,  88  S.  C 
126,  70  SE  445. 

48.  In  olvll  oasaa  see  Appeal  ana 
Error   {    2888. 

49.  Frey  v.  Com.,  169  Ky.  684,  184 
SW   899. 

so.  Peo.  v.  Drlossen,  178  Mich. 
118.  144  NW  526. 

61.  Sn  <Ara  oasM  see  Appeal  and 
Error  {   2889. 

SB.    Ala— Splcer  v.  State,  73  S  396. 

Ark.— Rltter  v.  State,  70  Ark.  47J, 
69   SW  262. 

Cal.— Peo.  v.  Mohr,  157  Cal.  7SJ, 
109  P  476:  Peo.  V.  Perry.  144  Cal.  748, 
78  P  284;  Peo.  v.  Scalamlero,  143  Cal- 
343,  76  P  1098;  Peo.  V.  Donaldson.  T» 
Cal.  116,  11  P  681;  Peo,  v.  Machado, 
6  Cal.  Unrep.  Cas.  600,  68  P  66;  P*o. 
V.    Pasqueria,    SO  Cal.   A.   626,   i5«  P 
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eerned  in,  and  active  for,  a  oonvi«tion  of  defen- 
dant,*^ of  evidenee  to  show  insanity  of  defendant's 
eoUateral  relativeB,  where  the  defense  was  insan- 
ity;** of  evidence  which  tends  to  aid  accused  in  es- 
tabiishing  the  fact  that  he  was  guilty  of  a  leaser 
offense  than  the  one  charged ;"  or  of  evidence  which 
imposed  on  the  prosecution  a  greater  burden  th^ 
the  law  requires,*'  is  not  prejudicial ;  a  ruling  allow- 
ing a  witness  to  state  that  he  found  defendant  hon- 
est and  reliable,*"  or  permitting  the  impeachment  of 
a  witness  originally  called  by  defendant  bat  who 
contradicts  defendant  and  is  a  material  witness  for 
the  state, 
[i  3727]     (5)    Ezdnsion  of  Eridrace."*    Exdn- 


173;  Peo.  v.  Dunlop,  27  Cal.  A.  460, 
150.  P   $89. 

Colo. — Barr  v.  State,  SO  Colo.  522. 
71  P  392. 

Fla.— V7ilaon  v.  State.  47  Fla.  118. 
16  S  S80. 

Ga.— Wright  V.  Stole,  6  Qa.  A.  7T0, 
(S  SE   806. 

111.— McMahon  T.  Peo.,  180  III.  222, 
S»  NK  684. 

Ind.— Parker  v.  State,  183  Ind.  130, 
108  NE  517. 

Iowa. — State  v.  BrcvralnK.  1S8  Iowa 

37,  133  NW  830;   State  y.  Whltbeck, 

U5  Iowa    29.   123   NW   982;    State   v. 

Cunningham,    111    Iowa   233,   82    NW 

.775. 

Ky. — Levering  v.  Com.,  182  Ky.  466, 
117  SW  2S3,  136  AmSR  192,  19 
AnnCas  140;  Abrams  v.  Com.,  85  SW 
173.   27   KyL    ^55. 

He. — State  v.  Albanes,  109  Me.  199, 
83  A  648;  State  v.  Lambert.  104  Me. 
194.  71  A  1092.  15  AnnCas  1056. 

Md.— Slmond  v.  SUte.  127  Md.  .29, 
»  A   1073. 

Hlch. — Peo.  T.  McArron,  121  Mich. 
1,  79  NW  944. 

Mo.— Stole  v.  Ivy,  192  SW  738; 
SUte  V.  Haggard.  260  Mo.  335,  157 
8W  354:  Stote  y.  Hope.  100  Mo.  347, 
1}  SW  490.  8   LRA   608. 

N.  J. — State  V.  Mack,  82  N.  3.  Ij. 
233.  90  A   1120. 

Ok).— Yarbrough  v.  Stote,  (Cr.)  162 
P  S78. 

Tex. — UtBler  v.  State,  (Cr.)  196 
SW  853;  Jones  v.  Stote.  (Cr.)  183 
SW  141;  Rea  v.  Stote.  77  Tex. 
Cr.  565.  179  SW  706;  Miles  v. 
SUte,  73  Tex.  Cr.  493.  165  SW 
Wl;  Murphy  v.  State,  65  Tex. 
Cr.  55.  143  SW  616;  Diaz  v. 
SUte,  62  Tex.  Cr.  317.  137  SW  377; 
Adklns  V.  Stote.  49  Tex.  Cr.  524,  95 
8W  506;  McKinney  v.  State,  48  Tex. 
Cr.  402.  88  SW  1012;  Gallegos  V. 
SUte,  48  Tex.  Cr.  58,  85  SW  1150; 
Denton. V.  Stote,  46  Tex.  Cr.  193,  79 
SW  560;  Solomon  v.  Stote,  (Cr.)  65 
SW  916;  Gonzales  v.  Stote.  (Cr.)  57 
SW  667;  Monk  v.  Stote.  (Cr.)  44  SW 
1101. 

Vt— State   v.   Marino,   99   A   882. 

S3,  Splcer  v.  Stote.  (Ala.)  73  S 
311. 

64,  Stote  v.  Rose.  271  Mo.  17,  195 
8W  1018. 

6&  Pettis  V.  State,  68  Tex.  Cr.  221, 
150  SW  790. 

56.  Levering  v.  Com.,  132  Ky.  666, 
U7  SW  253,  136  AmSR  192,  19  Ann 
Cas  140;  Holmes  v.  Stote,  68  Tex. 
Or.  17,  150  SW  926. 

ST.  State  v.  Lambert.  104  Me.  394, 
71  A  1092,  16  AnnCas  1055  (since  the 
reputation  of  accused  for  honesty  Is 
not  provable  by  personal  knowledge 
of  the  witness). 

58.  Tbk,  olvU  c»—  see  Appeal  and 
Error  ]   2889. 

58.  Ala. — Harks  v.  State,  87  Ala. 
^9   6  8  377 

Cal. — Peo.  V.  Love.  29  CaX.  A.  621. 
157  P  9. 

Ind. — State  v.  Johnson.  8  Blackf. 
its. 

Ky. — ^Morcan  v.  Com..  172  Ky.  684, 
189  SW  948. 

Mo. — Stot«  V.  Webb,  266  Mo.  672, 
182  8W  975. 

Pa. — Cam.  v.  Blddle,  200  Fa.  640, 
U  A  262. 


S.  C— Stote  V.  Toale,  74  S.  C.  425. 
54   SB  608. 

Tex. — Clardy  v.  Stote,  66  Tex.  Cr. 
351.    147    SW   668. 

Wis. — Ryan  v.  Stote,  88  Wla.  486, 
58    NW    888. 

[a]  XUnstratlOBa. —  (1)  Accused 
cannot  complain  of  the  exclusion  or 
withdrawal  of  evidence  where  the 
ruling  is  in  his  favor,  because  the 
evidence  excluded  or  withdrawn  tend- 
ed to  show  an  unlawful  motive  for 
the  crime.  State  v.  Webb,  268  Mo. 
672,  182  SW  975.  (2)  Improper  ex- 
clusion of  testimony  was  harmless 
to  accused  where  such  testimony  was 
not  material  to  the  defense  and  would 
have  strengthened  the  case  of  the 
stote.  Clardy  v.  State,  66  Tex.  Cr. 
361,  147  SW  668.  (S)  Where  accused 
testified  as  to  how  the  killing  of  de- 
cedent occurred,  the. error.  If  any,  Iti 
excluding  contradictory  testimony 
was  not  reversible.  McKelvey  v. 
State,  69  Tex.  Cr.  538,  155  SW  932. 
(4)  Defendant  In  a  murder  case  is 
not  prejudiced  by  refusal  to  allow 
answers  to  questions  which,  If  an- 
swered as  hoped  for,  would  only  have 
tended  to  show  that  witnesses  were 
lacking  In  descriptive  powers  or  re- 
tentive memory  as  to  color  of  de- 
fendant's clothes.  Com.  v.  Blddle, 
200  Pa.   640,   60  A   262. 

60.  Ward  v.  State.  8  Ala.  A.  185. 
62  S  993;  Stote  v.  Scott.  186  Iowa 
162.  113  NW  758. 

61.  Harwell  v.  State,  12  Ala.  A. 
265,  68  S  SOO  [certiorari  den  92  Ala. 
689,    68    S    1019]. 

69.  In  civil  oases  see  Appeal  and 
Error   S    2890. 

68.     See  supra   I    3728. 

64.  Ala.— Poe  v.  State.  69  S  668: 
Treadwell  v.  State,  168  Ala.  96, 
53  S  290;  Burkett  v.  State,  154  Ala. 
19,  45  S  682;  Whatley  v.  State, 
144  Ala.  68,  39  S  1014;  McCor- 
mack  V.  State.  133  Ala.  202,  32  S 
268;  Henson  v.  State,  120  Ala.  316,  26 
S  28. 

Ariz. — Vincent  v.  Stote,  16  Ariz. 
297,   146   P   241. 

Ark. — Smith  v.  State,  127  Ark.  218. 
191  SW  913;  Paxton  v.  State.  108 
Ark.  316.  157  SW  396:  Tuttle  v.  State, 
88  Ark.  379,  104  SW  135;  Satterwhite 
V.  State.  83  Ark.  64,  100  SW  70;  Vas- 
ser  V.  State,  75  Ark.  373.  87  SW  635. 

Cal.— Peo.  V.  Padllla,  143  Cal.  158, 
76  P  889;  Peo.  v.  Wong  Ah  Foo, 
69  Cal.  180,  10  P  375;  Peo.  v.  Stein, 
28  Cal.  A.  108,  187  P  271;  Peo.  v. 
Blair,  19  Cal.  A.  688,  127  P  657;  Peo. 
V.  James,  5  C»il.  A.  427,  90  P  561. 

Colo. — Irving  v.  Peo.,  43  Colo.  260, 

95  P  940. 

Conn. — State  v.  Tobin,  90  Conn.  68, 

96  A    312;    State    v.    Cook,    75   Conn. 
267,    63    A    589. 

V\a. — Coley  v.  State,  69  Pla.  668, 
68  S  655:  Olds  v.  State.  44  Fla.  462, 
33  S  296;  Mitchell  v.  State,  43  Fla. 
584,  31  S  242;  Marshall  v.  State,  38 
Fla.  462,  14  S  92. 

Ga.— Holton  v.  Stote,  187  Ga.  86, 
72  SE  949;  Hoxle  v.  State,  114  Qa. 
19,  39  SE  944;  Chapman  v.  State,  112 
Ga.  56,  37  SE  102;  Perry  v.  Stote, 
110  Qa.  234,  36  SE  781;  Joiner  v. 
State.  105  Ga.  646,  31  SE  656;  Butler 
V.  State,  18  Ga.  A.  201,  89  SE  178: 
Cooner  v.  Stote,  16  Ga.  A.  639,  85  SE 


sion  of  evidence,  although  erroneous,  famishes  no 
ground  for  complaint  to  defendant,  where  the  ac- 
tion of  the  court  in  so  doing  was  beneficial  to  him.** 

[$  3728]  (6)  Striking  Oat  or  Refosal  to  Strike 
Ont  Evidence.  Error  in  striking  out,'"  or  in  refus- 
ing a  motion  to  strike  out,"  evidence  constitutes  no 
ground  to  reverse  a  conviction,  where  the  error  is. 
favorable  to- defendant. 

[$  3729]  (7)  Instmctione «''— (a)  Error  in 
€Uving  Instrnctions.  Applying  the  rule  heretofore 
stated,*^  defendant  cannot  complain  of  error  in  in- 
structions if  the  error  operates  in  his  favor."  A 
familiar  application  of  this  principle  occurs  when 
the  instructions  given  impose  on  the  state  a  greater 

688;  Bell  v.  Stote.  14  (}a.  A.  425,  81 
SE  263;  Qullatt  v.  Stote,  14  Ga.  A. 
53,  80  SE  340;  Carswell  v.  Stote,  10 
Ga.  A.  27,  72  SE  614. 

Ida.— State  v.  Alcorn,  7  Ida.-  |99. 
64  P  1014.  97  AmSR  252.  ^ 

111.— Peo.  V.  Lewis.  262  111.  281,  96 
NB  1006;  Crowell  v.  Peo.,  190  lU. 
608,  60  NB  872:  Moore  v.  Peo.,  190 
111.   331,  60  NB  686. 

XnA. — Stewart  v.  State,  111  Ind.  664. 
13  NE  69. 

Iowa. — State  v.  Glaze,  177  Iowa  467, 
159  NW  260;  State  v.  Davis,  168  Iowa 
501,  139  NW  1073:  State  V.  Johns,  140 
Iowa  125,  118  NW  295;  Stote  v.  Hen- 
derson, 84  Iowa  161,  50  NW  758. 

Kan. — Stote  v.  Ryno,  68  Kan.  348. 
74  P  1114,  64  LRA' 303. 

Ky. — Morgan  v.  Com.,  172  Ky.  684. 
189  SW  943;  Daugherty  v.  Com.,  167 
Ky.  848,  163  SW  468;  Hall  v.  Com.. 
155  Ky.  641.  159  SW  1155:  Bennett 
V.  Com.,  160  Ky.  604,  160  SW  806,  43 
LRANS  419;  Wendling  v.  Com.,  148 
Ky.  587,  137  SW  205;  Tibbs  v.  Com., 
188  Ky.  568,  128  SW  871,  28  LRANS 
666:    Day    v.    Com.,    96    SW    610,    29 


Kyii  816:  Turnef  v.  Ctom.,  80  SW  197, 
26  KyL  2161;  Miller  v.  Com.,  117  Ky. 
80,  77  SW  682,  79  SW  250,  26  KyL 
1236,  1931;  Cockerell  v.  Com.,  116  Ky. 
296,  73  SW  760,  24  KyL  2149;  Phll- 
pot  V.  Com.,  69  SW  9S9,  24  KyL  757; 
Farrls  v.  Com.,  Ill  Ky.  236,  63  SW 
615.  23  KyL  680;  Bailey  v.  Com.,  68 
SW  425,  22  KyL  512. 

La. — Stote  v.  Stevenson,  116  La. 
777,  40  S  44;  State  v.  Trlvas,  82  La. 
Ann.  1086,  36  AmR  298. 

Md.— Hechter  v.  State,  94  Md.  429, 
50  A  1041,  56  LRA  457. 

Minn. — State  v.  Zempel,  103  Minn. 
428,  115  NW  275;  Stote  v.  Grear,  29 
Minn.    221,    13    NW   140.      . 

Miss. — Davis  V.  Stote.  108  Miss.  710, 
67  S  178  [suggestion  of  error  den  67 
S  6621;  Smith  v.  Stote,  107  Miss.  486. 
65   S   664. 

Mo. — Stote  V.  Santlno.  186  SW 
976;  State  v.  Pleake.  177  SW  866: 
State  V.  Haggard,  260  Mo.  336,  167 
SW  354;  State  v.  Slllbaugh.  250  Mo. 
308.  167  SW  362;  Stote  v.  Heath,  237 
Mo.  266,  141  SW  26;  State  v.  Priest, 
215  Mo.  1,  114  SW  949;  State  v.  Mc- 
Qee,  212  Mo.  9B.  110  SW  699:  State 
V.  Calvert.  209  Mo.  280,  107  SW  1078: 
Stote  V.  Cavfn,  199  Mo.  164.  97  SW 
573;  State  v.  Miller,  191  Mo.  587,  90 
SW  767;  State  v.  Ashcraft,  170  Mo. 
409.  70  SW  898;  State  v.  Hyland,  144 
Mo.  302,  46  SW  195;  Stote  v.  Don- 
nelly, 130  Mo.  642,  32  SW  1124;  State 
V.  Galllton,  176  Mo.  A.  115,  161  SW 
848;  State  v.  Felts,  164  Mo.  A.  678, 
136  SW  746;  Stote  v.  Bruder,  36  Mo. 
A.    475. 

Nebr. — Mauder  v.  State,  97  Nebr. 
380,  149  NW  800;  Johnson  v.  Stote,  88 
Nebr.    328,   ISO    NW   281. 

Nev. — State  v.  Raymond,  11  Nev. 
98. 

N.  J. — State  V.  Lyons,  70  N.  J.  L. 
636,    68    A    398. 

N.  M. — State  v.  Ellison,  19  N.  M. 
428,  144  P  10;  Terr.  v.  Gallegos,  17 
N.  M.  409,  130  P  245:  Terr.  v.  Kenne- 
dy,  16   N.  M.   666,  110  P  854. 

N.  Y. — Peo.  V.  Stor  Co.,  186  App. 
Div.  517,  120  NTS  498;  Peo.  v.  Noo- 
nan,   14  NTS   519. 

N.  C— Stote  V.  Marable,  166  N.  C. 


<eO     [YJG.J.] 
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burden  than  the  law  requires  for  the  purpose  of  sus- 
taining a  conviction,'"''  as  where  the  instructions  im- 
pose on  the  state  a  too  high  degree  of  proof,*"  or 
require  the  jury  to  find  the  existence  of  elements 
which  are  not  essential  ingredients  of  the  of- 
fense.'^ So  defendant  cannot  complain  of  instruc- 
tions which  submit  to  the  jury  defenses  or  issues 
favorable  to  defendant  which  there  is  no  evidence 
to  sustain;**  which  relate  to  the  effect  to  be  given 

616,  72  SB  72;  State  v.  Stratford, 
149  N.  C.  483,  62  S£!  8S2:  State  T. 
Hunt,  128  N.  C.  G84,  38  SB  478. 

N.  D. — State  v.  Montgomery,  9  N. 
D.    40S,    83    VrW    873. 

Oh.— SUte  V.  Kollar.  9S  Oh.  St. 
89,   112   NE   196. 

Okl.— Lyon  v.  State,  11  Okl.  Cr. 
407,  146  P  1084;  Duncan  v.  State,  11 
Okl.  Cr.  217,  144  P  629;  Collins  v. 
Stete,  11  Okl.  Cr.  196,  144  P  206: 
Coleman  t.  SUte,  6  Okl.  Cr.  252,  118 
F  |94;  Hunter  v.  SUte,  3  Okl.  Cr. 
633.  107  P  444. 

Or. — State  v.  Morris,  83  Or.  429, 
163  P  667;  SUte  v.  Edlund,  81  Or. 
614^,  160  P  534;  SUte  T.  Sally,  41  Or. 
866,  70  P  896;  SUte  v.  Weaver,,  35 
Or.  416,  68  P  109;  SUte  v.  Porter,  82 
Or.    135,    49   P  964. 

Pa. — Com.  y.  Rasmus,  210  -Pa.  609, 
60  A  264;  Com.  v.,  Wlreback,  190  Pa. 
188,   42  A   542.   70  AmSR  626. 

R.    I. — State    V.    Rlddell,    88    R.    I. 

?06.  96  A  531,  L.RA1916B  965,  AnnCaa 
917D  308,  97  A  It. 

6.  C — SUte  V.  Crosby,  88  S.  C.  98, 
70  SB  440;  SUte  v.  Moorman,  27  8.  C. 
22,  8  SB  621;  State  v.  Slack,  17  8.  C 
I..    330. 

Tenn. — Hannum  v.  SUte,  90  Tenn. 
647,   18   SW  269. 

Tex. — ^Lowery  v.  SUte,  CCr.)  186 
8W  7;  Brown  v.  SUte,  74  Tex.  Cr. 
866,  169  SW  437;  Hightower  v.  SUte, 
78  Tex.  Cr.  868,'165«SW  184;  Coker 
v.  State,  71  Tex.  Cr.  504.  160  SW  366; 
Poulter  V.  SUte,  70  Tex.  Cr.  197, 
167  SW  166;  PowdrlU  v.  SUte,  69 
Tex.  Cr.  840.  155  SW  231;  Lott  y. 
State,  66  Tex.  Cr.  ;152,  146  SW  544; 
Parker  v.  State.  63  Tex.  Cr.  464,  140 
SW  337;  Ellington  v.  State,  63  Tex. 
Cr.  420.  140  1102:  Johns  v.  SUte,  63 
Tex.  Cr.  416,  140  SW  1093;  Pox  v. 
SUte.  62  Tex.  Cr.  430,  138  SW  413,  61 
Tex.  Cr.  544,  136  SW  570;  La  Qrone 
v.  SUte,  61  Tex.  Cr.  170,  135  SW  121; 
Factor  y.  State,  59  Te^  Cr.  251,  128 
SW  901;  Schuh  v.  SUte,  68  Tex.  Cr. 
165,  124  SW  908;  McCue  v.  SUte, 
(Cr.)  103  SW  883;  Hull  v.  SUte,  60 
Tex.  Cr.  607.  100  SW  408;  Qriffln  y. 
State,  49  Tex.  Cr.  440,  93  SW  732; 
Winfleld  y.  8Ute.  (Cr.)  72  SW  182: 
Boren  v.  State,  32  Tex.  Cr.  637,  25 
SW  776;  LogKlns  v.  State,  82  Tex. 
Cr.  364,  84  SW  512;  Davis  v.  SUte,  6 
Tex.  A.  133. 

Wash. — State  v.  Williams,  62  Wash. 
286,    113   P   780. 

W.  Va. — SUte  V.  Prater,  52  W.  Va. 
182.   43   SB   230. 

Wis. — ^Adams  v.  SUte,  164  Wis. 
223,  159  NW  726;  Weisenbach  v. 
State.  138  Wis.  152,  119  NW  848. 

Wyo. — Ross  V.  SUte,  8  Wyo.  351, 
57  P  924 


defendant's  statement,  which  fails  to  state  that  the 
jury  might  disbelieve  it  entirely;"  which  direct  in- 
stead of  advise  the  jury  to  acquit  defendant;'** 
which  misstate  the  evidence  in  defendant's  favor;''' 
which  erroneously  exclude  from  the  consideration 
of  the  jury  testimony  that  was  competent  to  be  con- 
sidered for  some  purposes;'*  which  fail  to  inform 
the  jury  that  they  could  draw  an  unfavorable  infer- 
ence because  defendant  left  town  the  night  the  al- 


ia] Xaslrmitlomi  oa  the  wetelit  of 
tlie  evidenoei  although  technically  er- 
roneous, are  not  ground  for  reversal 
when  favorable  to  defendant.  Thomas 
V.  State,  150  Ala.  81.  43  S  871;  Hemp- 
hill v.  SUte,  72  Tex.  Cr.  688,  166 
SW  462,  61  LRAN3  914:  Pierce  v. 
SUte,  69  Tex.  Cr.  176,  154  SW  669; 
Taylor  v.  State,  47  Tex.  Cr.  101,  81 
SW   933. 

[b1  BMtmcrtloiia  anoBeoiuly  »m- 
•ninuv  facta  furnish  no  ground  of 
complaint,  where  they  are  In  favor 
of  defendant.  Adams  v.  State,  49 
Tex.   Cr.   361.   91    SW  226. 

[c]  OoaMctlBg  laatmotloaay — (1) 
Where  in  a  criminal  prosecution  an 
instruction  correctly  stating  the  law 
is  in  conflict  with  an  erroneous  one 
in  defendant's  favor,  he  cannot  com- 
plain of  the  erroneous  Instruction  or 


of  the  conflict  between  the  two.  SUte 
V.  Jones,  32  Mont.  442.  80  P  1095. 
(2)  The  reason  Is  that  if  the  Jury 
follow  the  law  as  announced  in  the 
correct  Instruction  defendant  cannot 
complain  because  of  the  fact  that  it 
states  the  law  correctly.  If,  on  the 
other  hand,  the  jury  follow  the  in- 
correct Instruction,  he  cannot  com- 
plain because  in  that  event  the  Jury 
can  only  be  misled  In  bis  favor. 
State  v,  Jones,  supra. 

[d]  OoBfBseA  and  InvolTeA  la- 
■tmotlonaf  where  such  confusion  op- 
erates to  accused's  benefit,  furnish  no 
ground  of  complaint.  Peo.  v.  Brad- 
bury,   155    Cal.    808,    103    P   216. 

[e]  Abstxaot  InatnwtlosM,  permit- 
ting the  Jury  to  convict  of  a  lower 
grade  of  homicide  than  that  of  which 
defendant  Is  guilty,  if  guilty  at  all, 
are  harmless.  Vasser .  v.  State,  75 
Ark.  373,  87  SW  635;  Kosmoroski  v. 
State,    CTex.  Cr.)  127  SW  1056. 

65.  Ark. — Tuttle  v.  SUte,  83  Ark. 
379,    104    SW   135. 

Iowa. — SUte  V.  Chingren,  105  Iowa 
169,  74  NW  946:  SUte  v.  Grant,  86 
Iowa  216,  63  NW  120. 

Kan. — State  v.  Hoerr,  88  Kan. 
573,   129  P  168. 

Ky. — Hopkins  v.  <3om.,  3  Bush  480. 

Mo. — State  v.  Chauvin,  231  Mo.  31, 
132  SW  248,  AnnCasl912A  992;  SUte 
V.  O'Gorman,  68  Mo.  179. 

S.  C. — State  V.  Crosby,  88  8.  C  98, 
70   SB  440. 

Tex. — Neuvar  v.  SUte,  72  Tex.  Cr. 
410,  163  SW  58;  Evans  v.  State,  67 
Tex.  Cr.  36,  148  SW  573:  Tuttle  v. 
State,  ^1  Tex.  Cr.  96,  61  SW  911; 
Blunt  V.  State,  9  Tex.  A.  234. 

86.  Peo.  V.  Kosta,  14  Cal.  A.  696, 
112   P   907.    ■ 

[a]  Tlina,  In  a  rape  prosecution, 
an  instruction  that  the  jury  should 
scan  the  testimony  of  the  prosecu- 
trix with  great  care  and  act  upon 
It  with  caution,  except  where  it  was 
corroborated  by  other  credible  evi- 
dence. If  error,  was  favorable  to  ac- 
cused, and  not  prejudicial  since  a 
conviction  might  be  had  on  prosecu- 
trix's testimony  alone.  P6o.  v. 
Corey.  8  Cal.  A.  720,  97  P  907. 

67.  Ark.— Tuttle  v.  SUte,  83  Ark. 
379,  104  SW  135. 

Iowa. — State  v.  Qlaze,  177  Iowa  467, 
159  NW  260. 

Ky. — Prey  v.  Com.,  169  Ky.  684, 
184   SW  899. 

Minn. — Stale  v.  Zempel,  103  Minn. 
428,    115    NW   276. 

Mo.— State  v.  Baird.  271  Mo.  9, 
195  SW  1010;  State  v.  Burk,  234 
Mo.  674,  187  SW  969  [a«  (AT)  131  SW 
8831 

Oh.— SUte  V.  Kollar,  93  Oh.  St. 
89,   112   NB   196. 

Tex. — Meek  v.  State,  71  Tex.  (Dr. 
433,  160  SW  698;  Madrid  v.  State,  71 
Tex.  Cr.  420,  161  SW  93:  Nobles  v. 
State.  71  Tex.  Cr.  121,  158  SW  1133: 
Cnark  v.  SUte,  61  Tex.  Cr.  697,  136 
SW   260. 

[a]  Bole  applledi  (1)  To  an  in- 
struction for  assault  with  Intent  to 
kill  requiring  the  state  to  prove 
wounding  by  that  assault  before  de- 
fendant could  be  found  guilty.  State 
V.    BaIrd,    271    Jio.    9,    195    SW    1010. 

(2)  Improperly  making  conspiracy  an 
Ingredient  of  the  oftense.  Williams 
V.    Com.,    152    Ky.    610,    153    SW    961. 

(3)  In  a  prosecution  for  larceny  re- 
quiring a  flndlng  that  the  taking  and 
stealing  was  done  with  force  and 
arms.  Harris  v.  Com.,  163  Ky.  781, 
174    SW    47«.      (4)    Requiring    that   a 


robbery  must  have  been  willfully 
committed.  Madrid  v.  SUte,  71  Tex. 
Cr.  420,  161  SW  93.  (6)  Requiring 
the  Jury  to  And  that  the  sales  must 
have  been  made  for  the  purpose  of 
e^'ading'  the  prohibition  law.  Nobles 
V.  State,  71  Tex.  Cr.  121,  168  SW 
1188. 

«&  Ala.— Barber  v.  SUte.  161  Ala. 
56,   43  8  808. 

Ark.— Burnett  v.  SUte,  80  Ark.  825. 
96    SW  1007. 

Ga.— Wiley  v.  SUte,  8  Ga.  A.  120. 
59   8E   438. 

lowH. — SUte  V.  Syalker.  169  Iowa 
396,  151  NW  527,  LRA1916C  1222. 

Ky.— Tibbs  V.  Com..  138  Ky.  558. 
128   SW  871,   28  LRANS  665. 

Mo. — SUte  V.  Lane,  (A.)  198  SW 
948;  State  v.  Fleetwood.  (A.)  127 
SW    934. 

N.  M.— SUte  V.  BUlBon.  1«  N.  IC 
428,  144  P  10. 

Or. — State   v.   Weaver,   86   Or.    415. 

58  P  109 

Tex. — Ferguson  v.  State.  (Cr.)  187 
SW  476;  Crowell  y.  State,  66  Tex.  Cr. 
480,  120  SW  897;  Eredla  v.  SUte, 
(CrJ  65  SW  188;  Hawthorne  v.  SUte, 
28  'Tex.  A.  212,  12  SW  603. 

Wis. — Bruno  v.  SUte,  166  Wis.  877. 
162  NW  167. 

[a]  Aa  for  instaaoa,  instructions 
presenting  the  issue  of:  (1)  Self- 
defense.  State  V.  Ellison,  19  N.  M. 
428,  144  P  10;  Terr.  v.  Ayres,  (N. 
M.)  113  P  604;  State  v.  Weaver,  SS 
Or.  416,  58  P  109;  Zunago  v.  State. 
63  Tex.  Cr.  68.  138  SW  713,  AnnCas 
1913D  665;  Recen  v.  State,  58  Tex. 
Cr.  457,  126  SW  577:  Bruno  v.  State, 
165  Wis.  377,  162  NW  167.  (2)  In- 
sanity.    Wiley  V.  SUte,  3  Oa.  A.  120. 

59  SE  438;  TIbbs  v.  Com.,  138  Ky. 
558.  128  SW  871,  28  LRANS  665: 
Terr.  v.  Kennedy,  15  N.  M.  556,  110 
P  854.  (3)  The  question  whether 
sUte's  witnesses  were  accomplices. 
MInter  v.  State,  70  Tex.  Cr.  634,  159 
SW  286.  (4)  The  question  whether 
defendant  was  gujlty  of  a  lower 
grade  of  the  offense.  Burnett  v. 
SUte,  80  Ark.  225.  96  SW  1007;  Dunn 
V.  State,  71  Tex.  Cr.  89,  168  SW  300. 
(6-)  And  where,  on  a  trial  for  violat- 
ing the  local  option  law,  the  evidence 
of  the  state  showed  a  sale  of  intoxi- 
cating liquors  and  there  was  nothing 
to  show  that  any  liquor  was  given 
away,  the  error  in  submitting  the  is- 
sue pf  guilt  in  connection  with  an 
Issue  of  a  sale  was  not  reversible. 
State  V.  Fleetwood,  (Mo,  A.)  127  SW 
934.  (6)  Accused,  charged  with  in- 
cest, could  not  complain  that  the 
court  submitted  the  question  of  the 
capacity  of  a  girl  under  the  age  of 
consent  Instead  of  charging  that  she 
was  not  an  accomplice.  State  v. 
Stalker,  169  Iowa  396.  151  NW  527, 
LRA1915E  1222. 

69.  Cody  V.  State.  17  Oa.  A.  2«1, 
86   SB   462. 

70.  Peo.  v.  Wilklson,  80  C!al.  A. 
473,   158-  P  1067.  I 

71.  SUte  V.  Tobln.  90  Conn.  58,  96 
A   312. 

7S.  Manning  v.  SUte,  61  Tex.  Cr. 
211,    98    SW    251. 

[a]  Tliiia,  In  a  prosecution  for 
rape,  a  charge  that  there  was  evi- 
dence that  defendant  had  had  pre- 
vious acts  of  intercourse  with  the 
girl  and  that  such  evidence  could  not 
be  considered  in  determining  his 
guilt,  but  only  as  showing  his  mo- 
tive, although  objectionable,  because 
suggesting  that  the  testimony  tended 
to  establish  guilt,   was  harmless  er- 


Ey>r  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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leged  offense  was  eommitted;'*.  which  improperly 
limit  the  purpose  for  which  evidence  may  be  con- 
sidered;^* whieh  reatrict  the  power  of  the  jury  to 
convict  to  one  branch  of  the  evidence,  where  there 
was  other  evidence  on  which  the  jury  might  have 
based  a  conviction,"  which  improperly  limit  the 
time  within  which  the  offense  must  have  been  com> 
mitted  in  order  to  sustain  a  conviction;"  which  give 
defendant  an  additional  presumption  of  /innocence 
from  the  relationship  between  iiimsetf  and  de- 
ceased;'' whieh  authorize  defendant's  contradicted 
testimony  to  be  considered ;''  whieh  erroneously  per- 
mit the  jury  to  consider  certain  testimony  for  the 
purpose  of  impeaching  a  witness  for  the  state;'* 
irhieh  state  that  witnesses  for  the  state  were  accom- 
plices when  such  is  not  the  faet;*^  or  wiiich  author- 
iise  a  verdict  of  guilty  of  an  offense  of  a  lower  grade 
than  that  shown  by  the  evidence,'^  or  a  lesser  iegnv 
of  punishment  than  that  prescribed  by  law  for  the 
offense  for  which  defendant  was  tried.*'  So  an  in- 
struction that  the  evidence  of  an  accomplice  was 
insufficient  to  justify  a  conviction,  coupled  with  ad- 
vice not  to  take  that  evidence  as  sufficient  for  con- 
viction unless  it  is  corroborated  in  substantial  fea- 
tures,** or  an  instruction  whieh  is  in  effect  nothing 


more  than  a  warning  in  favor  of  defendant  that  the 
jury  was  not  to  convict  him  because  some  one  should 
be  punished,**  furnishes  no  ground  of  complaint. 
4Jid  where  the  state's  instructions  are  correct,  de- 
fendant is  not  prejudiced  by  the  giving  of  con- 
tradictory and  incorrect  instmetions  on  bis  be- 
half.** 

[f  3730]  (b)  Error  in  Failiiic  or.  Bef using  to 
Qive  InatroctioiU.  Errors  committed  by  the  court 
in  failing  or  refusing  to  give  instmctibns  which 
operate  to  the  benefit  of  defendant  furnish  no 
ground  for  reversal,**  as  where  the  instruction 
would  have  been  prejudicial  to  him,*'  or  where' an 
instruction  g^ven  was  more  favorable  than  the  one 
refused.**  And  refusal  of  a  requested  instruction 
constitutes  no  ground  of  oomplaint,  where,  as  modi- 
fled,  the  instruction  is  too  favorable.** 

[$  3731]  (8)  Sabmiadon  of  Qae8tio&  of  Lav  to 
Jury.**  The  submission  of  a  question  of  law  to  the 
jury,  although  erroneous,  is  not  ground  for  r»<' 
versal,  where  the  error  operates  to  the  benefit  of 
defendant." 

[$  3732]  (9)  Verdict,  FindingB,**  and  Pvalab- 
ment.  Errors  in  the  verdict  which  are  favorable  to 
defendant   do   not  form   a  basis  for  complaint.** 


ror,  since  th*  evidence  was  admissi- 
ble wlthoat  limitation,  and  since  the 
In'trucUon  took  It  from  the  jury 
altogether.  Cooksey  v.  State.  (Tex. 
Cr.)    58    8W    103.  _ 

n.  state  V.  Johnson,  129  ^o.  26, 
31   SW    339. 

74.  Wall  V.  State,  2  Ala.  A.  167, 
66  S  »7;  Ball  v.  Com.,  125  Ky.  601, 
101  SW  956,  31  KyL  188:  Field  v. 
State,    56   Tex.   Cr.   624,   117   SW   806. 

[a]  Vkas  where,  in  a  prosecution 
for  embeaslement,  the  papers  of  a 
dvil  auit  atralnst  defendant  were 
properly  admitted  In  evidence,  de- 
fendant was  not  entitled  to  complain 
of  a  limitation  made  by  the  court  to 
the  jury  to  consider  them  only  as  to 
the  question  of  fraud.  Wall  v.  State,> 
2  Ala.  A.  157,  B6  S  67. 

75.  Moore  v.  SUte.  17  Qa.  A.  344, 
66  8£  822  (an  instruction  restricting 
the  jury  to  a  consideration  of  rob- 
bery by  force  alone  where  the  evi- 
dence was  sufficient  to  establish  de- 
fendant's guilt  of  robbery  either  by 
force  or  by  intimidation). 

n.  state  y.  Wilson.  124  Iowa  264. 
99  ItW  1060;  State  v.  Davis,  20^  Mo, 
616,  103  SW  528;  State  v.  Hunt.  190 
Uo.  253,  88  SW  719;  Fierce  v.  State, 
69  Tex.  C^.  176,  154  SW  559.  See 
also  Morgan  v.  Com.,  172  Ky.  684. 
189  SW  943  (ruling  confining  com- 
monwealth to  speciflc  date  of  of- 
fense). 

77.  State  V.  Rumfelt,  128  Uo.  443, 
128    SW   787. 

78.  Moore  v.  Peo.,  190  HI.  331,  60 
NE  586. 

79.  Kearse  v.  State,  68  Tex.  Cr. 
633.    161   SW   827. 

80>  Heame  v.  State,  73  Tex.  Cr. 
.390,    166   SW    596. 

81.  Vasser  v.  State,  76  Ark.  373, 
87  SW  636;  Hodges  T.  State,  96  Oa. 
497,  20  SB  272;  State  v.  Alston.  113 
N.  C.  666,  18.  SE  692:  Garrett  v.  State. 
61  Tex.  Cr.  614,  135  SW  632;  Eredla 
T.  State,   (Tex.  Cr.)   65   SW   188. 

aa.  Stewart  v.  State.  Ill  Ind.  654, 
13  IiTE  89;  Lane  v.  'Com.,  134  Ky. 
519.  121  SW  486;  t^gsden  v.  Com.,  5 
SW  393,  9  KyL  431;  Creech  v.  Com.. 
I  KyL  860;  State  v.  Volz,  (Mo.)  190 
SW  307;  Coleman  v.  State,  6  Okl.  Cr. 
262.   118   P  694. 

83.  State  V.  Lyons,  70  N.  J.  L.  635, 
58  A  8*8. 

84.  State  y.  Fletcher,  (N.  J.)  101 
A  181. 

85.  Compton  v.  State,  102  Ark.  213. 
226.  143  SW  897;  Peo.  v.  Harris.  169 
(il.  68,  148  P  620;  Peo.  v.  Bradbury, 
155  Cal.  808.  108  P  215;  Carroll  v. 
Peo..  1S<  111.  466.  27  NE  18 ;  Farrig 
V.  8tat«,  <4  Tex.  6r.  624,  144  SW  249. 


"It  can  not  matter  to  the  defend- 
ant that  the  instructions  asked  ^by 
him  were  not  correct,  or  that  the 
jury  refused  to  follow  them;  for  he 
was  not  prejudiced  thereby.  All  he 
had  a  right  <to  ask  was  that  the  case 
should  be  submitted  to  the  jury- upon 
correct  instructions  and  upon  compe- 
tent evidence."  Compton  v.  State, 
supra. 

86.  Ark.— Williams  v.  State,  100 
Ark.  218,  139  SW  1119. 

Ga.— Williams  v.  State,  1,  Ga.  A. 
608,    67  SE  939. 

Ky.— Phllpot  V.  Com..  69  SW  969, 
24    KyL    767. 

La.— State  v.  AUes,  133  La.  663,  68 
8  172. 

Mo. — State  V.  Chlssell.  245  Mo.  549, 
160  SW  1066;  State  v.  Heath,  237  Mo. 
266,  a41   SW   26. 

N.  M.— Terr.  v.  Trapp,  16  N.  M. 
700,    130    P    702. 

N.  C. — State  v.  Neville,  157  N.  C 
691.    72    SE    798. 

Okl. — Carter  v.  State,  6  Okl.  Cr. 
232,    118   P   264. 

S.  p.— State  v.  Sntterfleld,  22  S.  D. 
584.    119   NW    548. 

Tex. — York  v.  State,  .  (O. )'  82  SW 
617.  . 

W&sb. — State  V.  Wilson..  68  W^slv 
464.  123  P  795. 

Wyo.— Flanders  v.  State,  24  Wyp. 
81,  156  P  39,   1121.  

47.  Stale  y.  BelU  212  Mo.  Ill,  111 
SW  24:  State  V.  Oakes.  202  Mo.  86, 
100  SW  434,  119  AmSR  792;  Webb 
V.  State,  62  Tex.  Cr.  207,  140  SW  95'; 
Morris  v.  State,  43  Tex.  Cr.'  289,  66 
SW   531. 

[a]  Thva  (1)  on  a  trial  for  taking 
a  girl  under  eighteen  away  from  her 
father  for  the  purpose  of  prostitu- 
tion, failure  to  define  "taking  away" 
was  held  harmless,  as  an  Instruction 
such  as  might  have  been  given  would 
have  hurt  accused's  case  with  the 
Jury.  State  v.  Corrlgan,  262  Mo.  196, 
171  SW  51.  (2)  Where,  on  a  trial 
for  burglary  with  Intent  to  steal, 
the  evidence  showed  an  entry  and 
the  larceny  of  a  harness,  and  that 
accused  offered  to  sell  a  harness,  and 
explained  that  his  father  had  given 
it  to  him  to  sell,  and  that  at  the  time 
of  his  explanation  he  was  not  sus- 
pected of  the  crime,  and  that  the 
harness  belonged  to  prosecutor,  and 
the  father  of  accused  as  a  witness 
for  him  testified  that  he  had  not 
owned  a  harness  and  had  not  given 
any  harness  to  his  son  to  sell,  the 
failure  to  charge  on  explanation  of 
recently  stolen  property  was  not 
prejudicial  to  accused,  since  a  charge 
on   the  subject  would  have  been   in- 


jurious to  him,  because  making  prom- 
inent the  testimony  of  his  father, 
Jones  v.  State.  60  Tex.  Cr.  426,  132 
SW  476.  (3)  In  the  prosecution  of 
an  accomplice  for  swindling,  defend- 
ant could  not  complain  of  a  failure 
to  charge  as  to  a  higher  penalty, 
since  such.  If  error,  was  In  defend- 
unt'la  favor.  Bragg  v.  State,  73  Tex, 
Cr.  340,  166  SW  162. 

88.  Ark.— Williams  v.  State,  100 
Ark.  218,  139  SW  1119. 

Cal. — Peo.  V.  Deluoohi,  17. Cal.  A. 
96,   118  P  936. 

Ky. — Hargis  v.  C!om.,  135  Ky.  67s; 
123  SW  239. 

N.  C— State  v.  Neville,  167  N.  C, 
691.  72  SE  798;  State  v.  Hunt^  138 
N.  C.  584,  38  SB  473.  ( 

,  Tex. — Tyler  v.  State,  67  Tex.  Cp, 
601,  150  SW  782;  Wright  V.  Sltate^ 
(Cr.)    44    SW   161. 

[a]  niiiB  (1)  defendant  was  nbt 
prejudiced  by  the  court's  refusal  to 
charge  that  if  a  witness  had  will- 
fully sworn  falsely  the  Jury  wa^  a( 
liberty  to  disregard  his  entire  testi- 
mony, not  shown  by  other  evidence 
to  be  or  which  the  Jury  did  noti  bie- 
Ueve  to  be  true,  where  the  court  im- 
properly, but  to  defendant's  benefit; 
charged  that  If  a  witness  had  wllt- 
folly  .sworn  falsely  as  to  any  mate'- 
rial  matter  "it  was  the  .jury's  duty" 
to  distrust  his  entire  testimony. 
Peo.  V.  Delucchl.  17  Cal.  A.  96,  118 
P  936.  (2)  Where  alleged  perjured 
testimony  was  clearly  material,  bM 
the  court  -migiht  have  told  the  J«ry, 
it  ,was  not  prejudicial  to  leave  ilk 
materiality  to  the  jury.  Orisaom  v. 
State,  88  Ark.  116,  113  SW  1011. 

89.  Bass  V.  State,  58  Fla.  1,  60  IS 
631.  ■ 

9a  la  olvU  OMMa  eee  Appeal  and 
Error  i  2891. 

91.  Cal. — Peo.  V.  Sweetman,  SS 
Cal.  A.  645,  164  P  627,  628. 

Ky. — Green  v.  Com.,  83  SW  638,  26 
KyL  1221. 

Mich. — Peo.  v.  Kennedy,  176  Mich. 
384,  142  KW  771,  AnnCasl916A  895. 

Pa. — Com.  V.  March,  248  Pa.  434, 
94  A  142. 

Tex. — ^Arnold  v.  State,  74  Tex.  Cr. 
269,    168   SW   122. 

Wash. — State  v.  Douette,  SI  Wash. 
6,   71   P  558. 

98.  la  olvll  OMMB  see  Appeal  and 
Error  i  2892. 

93.  ArlE. — Storm  v.  Terr.,  12  Arix. 
26,  94  P  1099. 

Cal. — Peo.  v.  Chadwlck,  143  <3al. 
116,  76  P  884. 

Ind. — (Jollp  V.  State,  163  Ind.  684, 
56    NE  739,   74   AmSR    322. 

Md. — Hechtor  v.  State,  94  Md.  * 
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Defendant  cannot  complain  of  error  in  finding  him 
guilty  of  a  lower  degree  of  crime  than  the  one 
shown  by  the  evidence.'*  And  it  has  been  held  that, 
where  defendant  was  accused  on  separate  counts  of 
different  offenses,  he  cannot,  on  appeai,  complain  of 
the  failure  to  make  a  special  finding  on  the  second 
'  eoimt,  since  such  failure  amounts  to  an  acquittal 
and 'was  more  favorable  to  him  than  the  law  re- 
quired.*' ^So  an  error  by  the  court  or  in  the  exer- 
cise of  discretion  by  the  coui-t  or  the  jurj'  in  fixing 
the  punishment  which  is  favorable  to  accused,  is 
not  a  ground  for  reversal.*'  So  the  suspension  of 
sentence  being  usually  made  on  the  application  of 
accused,  and,  if  erroneous  at  all,  being  favorable 
to  him,  is  harmless.*' 

[$  3733]  b.  Error  Favorable  to  State.  The 
state  cannot  complain  that  a  chai^  in  a  criminal' 
case  was  too  favorable  to  it.** 


[$  3734]  8.  Invited  Error.  A  defendant  in  a 
criminal  case  cannot  complain  of  error  which  be 
hitnself  has  invited.**  Thus  the  exclusion  of  evi- 
dence on  defendant 's  own  motion  cannot  be  regarded 
as  prejudicial  to  bim.^  This  rule  has  been  applied 
where  the  Evidence,  although  erroneously  excluded 
when  offered  by  defendant,  was  subsequently  ex- 
cluded at  defendant's  request  when  offered  by  the 
state.'  So  this  principle  has  been  frequently  ap- 
plied in  respect  of  erroneous  instructions  which 
have  been  given  at  defendant's  request,*  especially 
when  the  error  is  in  his  favor.* 
'  [f  3735]  H.  Determination  and  Diaposition  of 
Cause — 1.  In  General — a.  Scope  and  Extent  of  De- 
dtton  and  Belief.  As  a  general  rule,  when  the  judg- 
ment of  a  lower  court  is  under  review  in  an  appel- 
late tribunal,  the  judgment  of  the  reviewing  court 
should  be  one  of  aftoiance  or  of  reversal;*  but  in 


so  A  lp41.  50  LRA  457. 

Mo. — Barada    v.    State,    IS    Mo.    94. 

Nebr. — aettlnger  v.  State,  13  Nebr. 
SOS,  14  NW  403. 

(al  Xh«B,  since  AcU  (1897)  p  <», 
provldlnc  that  a  Jury  findInK  a  person 
iruilty  of  felony  shall  state  whether 
or  not  be  Is  over  sixteen  and  less 
than  thirty  years  of  age,  Is  for  the 
benefit  of  the  person  convicted,  a 
finding,  without  evidence,  that  ac- 
cused was  between  the  ages  of  six- 
teen and  thirty,  was  in  his  favor, 
and  hence  he  was  not  entitled  to 
predicate  error  thereon.  Colip  v. 
State.  158  lud.  584,  5£  NB  73»,  74 
AmSR   322. 

M.  Ark. — Hamer  v.  State,  104  Ark. 
€06,  160  SW  142;  McDonald  v.  State, 
104  Ark.  317,  149  SW  95;  Sexton  v. 
State,  91  Ark.  589,  121  SW  1075;  Price 
V.  Stale,^  82  Ark.  25.  100  SW  74. 

Cal.— Peo.  V.  Dong  Pok  Yip,  164  Cal. 
14»,  127  P  1031;  Peo.  v.  Coulter,  145 
Cal.  66,  78  P  348;  Pe6.  v.  Maroney, 
109  Cal.  277,  41  P  1097;  Peo.  v.  Barn- 
bart,  59  Cal.  381. 

Colo. — Moore  v.  Peo.,  26  Colo.  21S, 
ST  P  667. 

Qa. — Malone  T.  State,  116  Oa.  272, 
42  SE  468;  Strickland  v.  State.  98  Qa. 
S4.  26  SB  908;  Shattles  v.  State,  17 
Qa.  A.  269.  86  SK  463:  Christopher  v. 
State.  16  Qa.  A.  194,  84  SB  833;  Jus- 
tice V.  State.  6  Oa.  A.  330,  64  SB 
1004. 

Ida. — State  v.  Alcorn,  7  Ida.  699, 
64  P  1014.  97  AmSR  262;  State  v. 
Hardy.  4  Ida.  478,  42  P  607;  State 
T.  Scbleler,  4  Ida.  120,  37  P  272:  Peo. 
V.  Walter,  l  Ida.  386;  Peo.  v.  £>unn, 

I  Id*.  77. 

Ind.— Dufty  V.  State,  154  Ind.  250, 
56   NB  209. 

Iowa. — State  r.  Haugh,  156  Iowa 
639.  137  NW  917;  State  v.  Barkley. 
129  Iowa  484,  106  NW  506. 

Ky.— Allen    v.    Com.,    12    SW    682, 

II  KyL,  656. 

Miss.— Houston  V.  State,  62  S  421. 
Ho. — State   V.   Burns,   263   Mo.   693, 

178  SW  1670;  State  v.  Mittner,  247 
Ho.  677,  153  SW  1020;  State  v.  Helms, 

179  Ho.  280.  78  SW  592;  State  v. 
Gates,  130  Mo.  351,  32  SW  971;  State 
V.   Berkley.   109   Mo.   666,   19   SW   192. 

N.  Y.— Peo.  V.  Mills,  91  App.  Div. 
331,  86  NYS  529  faff  178  N.  Y.  274, 
70  NB  786,  67  LRA  131]. 

N.  C— State  v.  Fowler,  161  N.  C 
731,  66  SB  667. 

Oh. — Brennan  v.  State,  11  Oh.  Clr. 
Dec.   316. 

Okl.— Ryan  v.  State,  8  Okl.  Cr. 
623,  129  P  685;  Jones  v.  SUte,  8  Okl. 
Cr.  676,  129  P  446;  Hunter  v.  State,  6 
Okl.  Cr.  446,  119  P  445;  Warren  v. 
State.  6  Okl.  Cr.  1,  116  P  812,  34 
LRANS   1121. 

Tex. — Campbell  v.  State,  66  Tex. 
Cr.  418,  144  SW  966;  Garrett  v.  State, 
61  Tex.  Cr.  614,  13S  SW  632;  Jenkins 
V.  State,  60  Tex.  Cr.  466,  132  SW  138; 
Wyatt  V.  State,  66  Tex.  Cf.  73,  114° 
SW    812;    Tollett   v.    State,    (Cr.)    66 


SW  336;  Ross  v.  State,  (Cr.)  46  SW 
808. 

95.  State  V.  Thomas,  108  S.  C.  816, 
88  SB  20. 

90.  U.  S.— Glass  v.  U.  S.,  222  Fed. 
773.  138  CCA  321. 

'   Ala. — Ooton   V.    State,    5   Ala.    463; 
Covy  V.  State,  4  Port.  186. 

Ark. — Bishop   V.    State,    14    SW    88. 

Cal.— Peo.  V.  Oliver,  7  OO.  A.  601, 
95    P   172. 

Fla. — Clark  v.  State,  59  Fla.  9, 
16,    52    S    518. 

Ga.- Wall    V.    State,    69    Ga.    766. 

111.— McQuoid  V.  Peo.,  8  111.  76;  Bal- 
lard V.  Chicago,  69  111.  A.  638. 

Ind.— Colip  V.  State,  153  Ind.  584, 
55  NE  739.  74  AmSR  322;  Miller  V. 
State,  149  Ind.  67,  49  NB  894,  40  LRA 
100;  Nichols  V.  State,  127  Ind.  406,  26 
NB  839;  Hoskins  v.  State,  27  Ind. 
470. 

Iowa. — State  v.  Perkins,  143  Iowa 
65,  120  NW  62,  21  LRANS  931,  20 
AnhCas   1217. 

Ky. — Orme  v.  Com..  56  SW  196,  21 
KyL  1412;  Stamper  v.  Com.,  102  Ky. 
33,  42  SW  915.  19  KyL.  1014;  Her- 
rold  v.  Com.,  8  SW  194,  10  KyL  70. 

La. — State  v.  Lewis,  129  La.  800, 
66  S  883;  State  v.  Bvans,  23  La. 
Ann.  625. 

Mich. — Peo.  v.  Rouse,  72  Mich.  69, 
40    NW    57. 

Miss. — Fuller  V.  State,  83  Hiss.  80, 
35  S  214. 

Mo.— State  V.  Boyd,  178  Ho.  2,  76 
SW  979;  State  v.  Meyer,  (A.)  193 
SW  965. 

Mont. — State  v.  Lewis,  etc.,  <^untr 
First  Judicial  Diet.  Ct.,  61  Hont.  186, 
149  P  958;  State  v.  Towner,  26  Hont. 
839,    67    P    1004. 

N.  J. — Dodge  V.  State,  24  N.  J.  !<. 
465. 

N.  T. — Peo,  V.  Tralnor,  87  App.  Dlv. 
422,  68  NYS  263,  16  N.  Y.  Ct.  333; 
Peo.  V.  Bauer,  37  Hun  407. 

N.  C.'— State  v.  Blake,  167  N.  C 
608,    72    SB  1080. 

Oh. — ^Brennan  v.  State,  11  Oh.  Clr. 
Dea   316. 

Or. — State  v.  Armstrong,  43  Or. 
207,   73  P  1022. 

Pa. — Com.  V.  Nichols,  38  Pa.  Super. 
604,  508   [clt  Cyc]. 

Tenn.— -Wattlngham  v,  fjtate,  5 
Sneed    64. 

[a]  XUnateatloaa. — (1)  A  Judg- 
ment of  conviction  will  not  be  re- 
versed, on  defendant's  appeal,  tor 
error  in  imposing  a  shorter  term  of 
Imprisonment  than  the  statute  au- 
thorizes. Peo.  v.  Oliver,  7  Cal.  A. 
601,  95  P  172;  State  v.  Towner,  26 
Hont.  339,  67  P  1004.  (2)  A  sen- 
tence of  imprisonment  which  does 
not  include  disfranchisement,  which 
must  be  fixed  by  the  court  under 
Acts  (1897)  p  69.  is  not  error  of 
which  defendant  can  complain.  Mil- 
ler V.  State.  149  Ind.  607,  49  NB  894, 
40    LRA    109. 

[b]  Sefendaat,  altbonrh  anbject 
to  tiRO  OUrtlBet  and  iBdapraaent  p«n- 


•ItlMl  imt  th*  sama  orlm*  (1)  can- 
not allege  as  error  that  only  one  was 
Imposed  in  the  sentence.  Dodge  v. 
State.  24  N.  J.  L.  456;  Kane  v.  Peo., 
8  Wend.  (N.  Y.)  203.  (2)  The  fact 
that  the  jtiry  made  defendant's  pun- 
ishment imprisonment  only  In  a  case 
where  It  should  be  both  fine  and  im- 
prisonment Is  not  error  of  which 
he  can  complain.  Nicholr  v.  State, 
127  Ind.  406,  26  NE  839;  State  y. 
Blake,    157    N.   C.    608,    72    SB   1080. 

[c]  Til*  Impoaltloa  of  a  Bmaller 
fla*  than  the  minimum  under  the 
statute  .  is  not  available  to  accused 
as  error.  Harmison  v.  Lewistown, 
163  111.  313,  38  NB  628,  46  AmSR  893; 
Ballard  v.  Chicago,  69  111.  A.  638; 
Harrod  v.  Dinsmore,  127  Ind.  338, 
26-  NE  1072;  State  v.  Bvans,  23  La. 
Ann.  625. 

[d]  The  aetloii  of  the  Jvar  in  rso- 
onunsBdlar  defeaOaat  to  tiM  mner 
of  the  court  is  harmless.  Wall  v. 
State,   69   Ga.    766. 

[%]  Xhe  aetloa  of  the  ixMf  la  of> 
fenaf  to  mltlfate  tlis  smtaaoa,  which 
ofFer  was  rejected  by  accused,  can- 
not be  urged  as  error.  Murphy  v. 
State,   97    Ind.   579. 

[f]  Bafaaal  to  laoraaaa  -the 
pnaUhmeat  bsoaue  of  a  fonnw 
ooavlotloB,  thereby  ignoring  the  In- 
struction of  the  court  authorising 
such  increase,  was  not  prejudicial 
to  defendant.  State  v.  Boyd,  178 
Mo.    2,   76   SW  979. 

[g]  Moaifloatton  hv  tn*  eovzt  of 
a  Terdlct  so  as  to  rutove  defeaAaat 
of  a  part  of  the  penalty  laapoaad  does 
not  authorise  a  reversal.  Willlama 
V.  Com.,  140  Ky.  84,  130  SW  807. 

[h]  Tailox*  to  add  a  tana  of  Iaa> 
pzuoaaieM  oa  noaj^rmmt  of  tn* 
Sa*  imposed  furnishes  no  ground  of 
complaint  to  defendant.  Fuller  v. 
State,  83  Miss.  30.  35  S  214;  State  v. 
Meyer,    (Mo.  A.)    193   SW  966. 

97.  Pointer  v.  U.  S.,  151  U.  S.  396, 
14  set  410.  38  L.  ed.  208;  Holly  v. 
Com.,  36  SW  532,  18  KyL  441:  Bird  v. 
Cincinnati,  9  Oh.  Dec  (Reprint)  301, 
12  ClncLBul  101. 

a&  Seawrlght  v.  State,  160  Ala. 
33,  49  S  325. 

90.     See  cases  fnfra  this  section. 

1.  Bowers  v.  State,  123  Wis.  163, 
99  NW  447. 

9.  Alford  V.  State,  33  Oa.  303.  81 
AmD  209. 

3.  Peo.  V.  Sternberg,  111  Cal.  S. 
43  P  198;  Barnett  v.  State,  136  Oa.  66. 
70  SB  868;  State  V.  Porter,  32  Or.  135, 
49  P  964;  State  v.  Branton,  33  Or. 
533,  66  P  267. 

4.  Peo.  V.  Glamari,  176  N.  T.  84, 
68  NB  112;  State  v.  Branton,  33  Or. 
533.    616   P   267. 

[a]  Ooatxadletorj  laatmetloni  - 
Defendant  cannot  complain  that 
charges  given  at  his  own  request  are 
contradictory.  State  v.  Branton,  S3 
Or.  633.  66  P  267. 

5.  Montclatr  v.  Amend,  76  N.  J.  L, 
626,    72    A    360. 


■V)r 
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a  number  of  jurisdictionB  appellat»  conrts  possess 
statntoiy  authority  to  modify  the  judgment  appealed 
from,*  to  order  a  new  trial,'  or  to  make  such  an 
order  in  regard  to  the  disposition  of  the  ease  in 
the  lower  court  "as  law  and  justice  require.'" 
Sometimes  it  is  appropriate  for  the  appellate  court 
to  withhold  'decision  until  after  the  record  has  been 
remanded  to  the  lower  court  and  certain  facts  ascer- 
tained, questions  determined,  or  action  taken  by  that 
eonrt;*  but  this  course  will  not  be  foUoiWed  where 
it  ia  not  shown  to  be  necessary  and  appropriate.^** 

AzTMt  of  jndgnwnt.  In  some  jurisdictions  appel- 
late courts  will  arrest  judgment  in  certain  oases,^^ 
I  hot  in  other  jurisdictions  it  ia  held  that,  in  the  ab- 
sence of  statute,  motions  in  arrest  of  judgment  can- 
not be  filed  in  the  appellate  court." 

On  an  appeal  by  tb«  Btate  from  a  ju^ment  of  ac- 
quittal of  a  felony,"  or  from  an  order  granting  a 
new  trial,'*  the  appellate  court  can  only  declare  the 
law  and  is  without  power  to  reverse;  but,  except  in 
some  jurisdictions,'*  the  mle  is  otherwise  on  an 
appeal  by  the  state  from  a  dismissal  of  the  prdse- 
ention  on  demurrer  to  the  indictment  or  informa- 
tion,'* and  in  some  jurisdictions  it  is  held  that  a  ver- 
dict of  acquittal  of  an  offense  not  punishable  by 
imprisonment  may  be  reversed  and  the  o^gase  re- 
manded.^^ 

Answering  certifled  qnestiona.  Where,  although 
the  case  is  before  the  appellate  court  on  a  certific^e 
of  division,  a  judgment  has  been  rendered  by  tne 

6.    See  Infra  f  S749. 

T.    See  Infra  i   3758. 

8,  Com.  V.  lAwless,  lOS  Haas.  425, 
U4. 

».  Trafton  v. 'XT.  S.,  147  Fed.  51  J, 
TS  CCA  79;  McNelia  v.  SUte,  130  Ga. 
748,  61  SB  640;  State  iv.  Coates,  124 
La.  14,  49  S  729;  State  v.  Starr,  52 
La.  Ann.  610,  26  S  9BS;  State  v. 
White.  62  La.  Ann.  206,  26  S  849; 
State  V.  Colbert,  Mann.  IJnrep.  Caa. 
(La.)  186:  State  v.  Poster,  80  S.  C. 
347,  61  SB  664;  State  v.  Sullivan,  41  S 
C.  506.  19  SB  722;  State  v.  Turner, 
(S.  C.)  17  SB  762;  State  v.  Toung, 
13  S.  C.  690,  14  BE  66. 

[a]  Tlma  (1)  the  case  Is  some- 
times returned  to  the  lower  court 
without  decision  In  order  that  cer- 
tain material  and  obtainable  evidence 
may  be  offered  and  admitted  (State 
T.  Coates.  124  La.  14,  49  S  729), 
(2)  or  in  order  to  give  accused  an 
opportunity  to  establish  his  JP'ea  of 
autrefois  convict  (State  v.  Colbert, 
Mann.  Unrep.  Cas.  (La.)  136),  (3) 
or  to  move  in  the  trial  court  for  a 
new  trial  on  account  of  newly  dis- 
covered evidence  (State  v.  Sullivan, 
41  8.  C.  506,  19  SB  722;  State  v. 
Turner,  (8.  C.)  17  SB  752;  State  v. 
Toung,  86  8.  C.  690,  14  SB  66).  (4) 
Where  It  is  disclosed  that  the  case 
Is  improperly  before  the  appellate 
court  In  that  no  Judgment  was  ren- 
dered or  sentence  Imposed,  the  sub- 
mission will  be  set  aside  and  the 
cause  remanded  to  the  trial  court 
with  directions  to  enter  Judgment  on 
the  verdict  and  pass  sentence  on  de- 
fendant as  required  and  provided  by 
law.  State  v.  Hodges,  207  Mo.  617, 
lt6  SW  51;  State  v.  Smith,  207  Mo. 
24.  105  8W  598;  State  v.  Oulllc,  170 
Ho.  334,  71  SW  62;  State  v.  Hol- 
land, 160  Mo.  667.  61  SW  620.  (5) 
Sometimes  the  supreme  court  returns 
the  record  to  an  Intermediate  court 
In  order  that  certain  questions  may 
be  Orst  decided  by  that  court.  Mc- 
Neils V.  State.  130  Oa.  748,  61  SB 
U(t. 

Tilsiiilaaal  of  appeal  see  supra  { 
1606-8620. 

10.  State  V.  Harks,  70  S.  C.  448, 
St  SB  14;  State  v.  Rhodes.  44  S.  C. 
325.  21  SB  807,  22  SB  306;  State  v. 
Board,  41  S.  C.  622,  19  SB  864; 
SUte    V.    Turner,    89.  S.    C.    414.    17 


SB  888;  State  v.  Rolborn.  22  S.  D. 
426,    118   NW  704. 

/.}*•  F"/?i  *■  CoUlns,  S  CuBh. 
(Mass.)  556.      , 

IS.  State  V.  Hodgson.  66  Vt.  134, 
28  A  1089  [aff  168  U.  S.  262,  18  SCt 
80,    42    L.    ed.    461]. 

18.  State  V,  Binkley,  128  Ark.  240. 
186  SW  279;  State  v.  Black,  86  Ark. 
667,  111  SW  993^Ute  v.  Jackson,  128 
lo-wa  643,  105  NW  61;  Com.  v.  Cosine, 
9   SW  289,   10  KyL  412. 

14.  Com.  V.  Brogan,  168  Ky.  748, 
174   SW   473. 

15.  State  V.  Do  Wolfe,  67  Nebr. 
821,    93   NW   746. 

18.  State  V.  Guerln,  51  Mont.  260, 
162  P  747. 

17.  State 'V.  SchnableS,  109  Ark. 
429.    160    BW   388. 

18.  U.  S.  V.  Reese,  92  V.  S.  214, 
23  L.  ed.   663. 

19.  tJ.  S.  V.  Reese,  92  U.  &  214,  23 
L.  ed.   663. 

Ba  Brown  v.  State,  9  Okl.  Cr. 
382,  132  P  369. 

91.  State  V.  Levelle,  86  S.  C,  600, 
15   SB   880.° 

aa.  Keller  v.  State,  12  Md.  822, 
71  AmD  696;  Simpson  v.  State,  66 
Miss.  297;  Henry  v.  State,  61  Tex.  Cr. 
187,  136  SW  671;  Sheppard  v.  State, 
2  Tex.  A.  296. 

83.  Ala. — Smith  v.  State,  50  S  826; 
Sturdlvant  v.  State,  161  Ala.  671,  49 
S  304;  Fielder  v.  State,  158  Ala.  673, 
47  S  1017;  Williams  v.  State,  98  Ala. 
22.  12  S  808;  Hunter  v.  State.  48  Ala. 
272;  Chance  v.  State,  (A.)  78  S  T69; 
Bush  V.  State,  (A.)  72  S  212;  Do- 
rough  v.  State,  14  Ala.  A.  110,  72  S 
208;  Douthard  v.  State,  (A.)  71  S 
979;  Sturdlvant  v.  State,  (A.)  71  S 
978;  Woods  v.  State.  (A.)  71  S  614; 
Gibson  V.  State,  (A.)  71  S  614;  Jack- 
son V.  State,  10  Ala.  A.  667,  66  S 
307;  Cain  v.  State,  10  Ala.  A.  663,  66 
S  300;  Mc<3arley  v.  State,  10  Ala.  A. 
870,  64  a  651;  Davis  v.  State.  10 
Ala.  A.  665,  64  S  528;  Bllbro  v.  State, 
9  Ala.  A.  664.  62  S  327;  Shelby  v. 
State.  <A.)  62  S  271;  Robertson  v. 
State,  7  Ala.  A.  658,  60  S  459;  Hud- 
gins  V.  State,  6  Ala.  A.  673,  59  S  706: 
Barrentlne  v.  State,  3  Ala.  A.  188. 
67  S  1026;  Lewis  v.  State,  3  Ala.  A. 
20.  67  S  1012. 

Aril. — ^Hammond  v.  State,  18  Arls. 
686,    164    P    317;    Williams    v.    Terr,, 


lower  court  under  the  provisions  of  a  statute  au- 
thorizing judgment  in  accordance  with  the  opinion 
of  the  presiding  judge  in  cases  of  division,  the  ap- 
pellate court  need  do  no  more  than  affirm  where  it 
finds  that  the  judgment  as  rendered  is  correct."  If, 
however,  the  judgment  is  reversed,  all  questions  cer-  ' 
tifled  which  may  be  considered  in  the  final  determi- 
nation of  the  case  according  to  the  opinion  expressed 
by  the  appellate  court  should  be  answered." 

[f  3736]  b.  Time  of  Decision.  A  statute  pro- 
viding that  the  appellate  court  shall  decide  each 
case  within  a  certain  period  of  time  a^ter  submis-' 
sion  is  construed  to  be  directory  rather  than  man- 
datory.^** The  iact  that  the  judgment  and  opinion 
are  ^ed  while  the  appellate  court  is  not  in  ses- 
sion ^oes  not  affect  their  validity.^'       < 

[$  3737]  c.  Law  Ooreming  Decision.  The  ap- 
pellate court  will  ordinarily  decide  and  diBpose  of 
the  case  according  to  the  laws  existing  at  the  time 
of  its  own  decision." 

[i  3738]  2.  AfBmuuice— «.  GhroQnd»-^(l)  F«il> 
nre  to  Perfect  or  Frosecnto  AppeaL  The  judgment 
will  be  affirmed,  where  no  error  is  apparent  on  the 
face  of  the  record  proper,  and  where  appellant  has 
not  presented  error  by  means  of  a  bill  of  excepitions, 
statement  of  facts,  assignment  of  errors^  brief,  oral 
argniment,  or  other  mode  recognized  by  law."  How- 
ever, the  court  will  not  affirm  a  judgment  which  is 
absolutely  void  on  its  face  because  the  infirmity  has 
not  been  brought  to  its  attention  by  the  proper 

12  Arls.  118,  99  P  476. 

Cal. — Peo.    V.    Meskel,    98    P    860; 

Peo.    V.    Gehrig,    72    P    717;    Peo.    v. 

Fahey,  66  P  726;  Peo.  v.  Short,  6  Cal.  . 

Unrep.  Cas.  158,  41  P  862;  Peo.  v.  Mo-  I 

ran,    3    Cal.    Unrep.    Cas.    740,    81    P 

863;  Peo.   v.  Whaley,  12  QaL  A.  p42, 

107    P   1011. 
Fla. — Owen  v.  State,  58  Fla.  84,  50 

S    639;    Horn    v.    State.    40    Fla.    472, 

24    S    147. 
Ga. — Qrlflln  v.  State,  116  Ga.  662, 

42   SB   762. 
111.— Burklow  V.  Peo..   89  III.   128. 
Iowa. — State    v.    Fisher,    138   JfW 

448;    SUte    v.    Scott,    186    NW    182; 

State  V.  Norrls,  125  NW  802  (all  three 

cases  dealing  with  appeals  on  short 

transcripts);  State  v.  Addison,  65  NW 

309;  State  v.  Tharp,  80  Iowa  770,  45 

NW   757. 
,Kan. — State  v.  Dorsey,  87  Kan.  226. 

15  P  240. 

Ky.— Neely  v.  Com.,  6  SW  81»,  9 
KyL  381. 

La. — ^New  Orleans  v.  GUmore,  IM 
La.  977,  72  S  706;  State  v.  Tumlnallo, 
138  La.  1078,  71  S  190;  State  v. 
Sam,  134  La.  376,  64  S  146;  State 
V.  Haskell,  131  La.  466,  69  S  904; 
State  V.  Bagley,  129  La.  926,  57  8 
271;  State  v.  Barley,  118  La.  143,  43 
S  727;  State  v.  Anderson,  118  La. 
126,  42  8  721;  State  v.  Coleman,  117 
La.  973,  42  8  471,  8  AnnCas  889; 
State  V.  Sonler,  116  I^  1106,  40  S 
473;  State  v.  Behan,  114  La.  «1,  88 
S  20;  State  v.  Bell.  110  La.  649,  34 
S  721;  Btate  v.  Stafford,  107  La.  637, 
32  S  83;  State  v.  Joseph,  104  La.  560, 
29  S  278;  State  v.  Powers,  63  La. 
Ann.  1254,  27  S  654;  State  v.  Jackson, 
51  La.  Ann.  693.  26  S  399;  State  v. 
Lafargue,  49  La.  Ann.  1697,  22  S  931; 
State  V.  Johns,  49  La.  Ann.  1260,  22 
S  328;  State  v.  Williams,  37  La.  Ann 
311;  State  v.  Blsie,  36  La.  Ann.  988; 
State  V.  ToUiver,  35  La.  Ann.  1109; 
State  .V.  Anderson,  36  La.  Ann.  991 : 
State  v.  Potter,  33  La.  Ann.  796: 
State  v.  Morel.  20  La.  Ann.  402; 
State  V.  Mack.  Mann.  Unrep.  Cas.  291; 
State  V.  Morgan,  Mann.  Unrep.  Cas. 
212. 

Mo. — State  v.  Anderson.  228  Mo. 
441,  128  SW  734;  State  v.  Gravett. 
228  Mo.  440,  128  SW  734;  State  v. 
Roan.  221  Mo.  559,  120  SW  7«6: 
State    v.    Harmon,    221    Mo.    396,    11' 
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means  or  at  the  proper  time;'*  nor  will  it  afiRxin 
because  a  portion  of  the  record  was  not  transmitted 
from  the  lower  court,  where  the  assignment  of  er- 
rors and  bill  of  exceptions  are  such  as  to  enable  the 
court  intelligently  to  understand  and  pass  on  the 
alleged  errors.'*  Judgments  are  sometimes  affirmed 
on  the  grounds  that  the  appeal  was  taken  solely  for 
delay,**  that  the  exceptions  are  frivolous,^'  that 
appellant  has  failed  to  put. in  an  appearance  in  the 
appellate  •court,'*  that  he  has  requested  an  affirm- 
ance," that  he  has  failed  to  prosecute  his  appeal,"" 
or  that  he  has  not  prosecuted  it  diligently  and  with- 
out unnecessary  delay;"  but  in  some  jurisdictions  it 
is  held  that,  in  the  absence  of  authority  conferred 
by  statute  or  rule  of  court,  a  judgment  cannot  be 
affirmed  on  account  of  delay  or  failure  to  prope- 
cute."  ,A  statute  authorizing  an  affirmance  in  a  mis- 
'demeanor  case  where  appellant  defaults  in  the  ap- 
pellate court  ik  constitutional." 


[i  3739]  (2)  To  Termit  Review  by  Federal 
C<wrtB.  A  state  court  sometimes  affirms  a  judg- 
ment in  order  that  there  may  be  a  review  or  a 
determination  of  the  question  involved  by  the  fed- 
eral courts.'* 

[i  3740]  (3)  Reversal  Not  Benefl^aL  Where, 
because  appellant's  imprisonment  had  expired  be- 
fore the  appellate  court  had  an  opportunity  to  con- 
sider the  appeal,  a  reversal  would  be  of  no  benefit 
to  him  judgment  may  be  affirmed.'* 

[i  3741]  (4)  On  the  Merita.  If  the  evidence 
appears  amply  sufficient  to  justify  the  tonviction, 
and  the  instructions  apparently  state  the  law  cor- 
rectly, and  there  is  nothing  in  the  record  which 
^  shows  that  accused  has  been  deprived  of  any  sub- 
•  stantial  right,  judgment  must  be  affirmed.'" 

[(  3742]  (5)  Correct  Result.  A  dismissal  by 
an  intermediate  court  of  a  petition  for  a  certiorari 
may  be  affirmed,  where  it  announces  a  correct  re- 
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solt,  although  the  presiding  judge  did  not  state  all 
the  valid  reasons  therefor;*''  but  a  sentence  pro- 
nounced under  an  apparently  erroneous  view  can- 
not be  maintained  by  the  appellate  court  on  a  dif- 
ferent theory,  as  it  would  then  become  an  original 
sentence  by  the  appellate  tribunal.**  A  person  can- 
not be  convicted  of  a  crime  without  proof  of  facts 
vhieh  justify  a  conviction,  and  the  exclusion  by  the 
eo^rt  of  evidence  which  would  have  proved  such 
facts,  on  objection  of  defendant,  will  not  justify  an 
affirmance  of  the  conviction."  A  constitutional  pro- 
vision that,  where  the  appellate  court  is  of  the  opin- 
ion that  the  judgment  appealed  from  is  correct,  it 
shall  be  aflBrmed  notwithstanding  any  error  com- 
mitted during  the  trial  does  not  authorize  an  afiSrm- 
anee,  where  tlie  case  was  submitted  to  the  jury  on 
an  erroneous  theory  of  law.*° 

H  3743]  b.  Eanal  Division  of  Oouit.  Where 
the  appeHate  judges  are  equally  divided  in  opinion, 
the  ruling  or  judgment  of  the  court .  below  stands 
affirmed.'**  A  decison  thus  made  is  as  final  as 
though  by  a  unanimous  court  and  cannot  be  changed 
on  a  second  appeal.*' 

[i  3744]  c.  Sentence.  'While,  on  affirmance,  a 
resentence  by  the  appellate  court  is  ordinarily  un- 
necessary,** its  repetition  of  the  former  sentence  is 
merely  an  irregularity  which  will  not  vitiate  the 
proceedings,**  and,  in  some  states,  it  has  statutory 
antbority  to  direct  the  sentence  pronounced  to  be 
executed.*'  A  statute  which  provides  that  the  ap- 
pellate court  shall  render  judgment  and  award  such 
sentence  as  the  law  requires  does  not  necessarily  re- 
qnire  it  to  pass  sentence  on  affirmance,  but  it  may 
remand  the  case  for  sentence.**  In  capital  cases 
it  sometimes  is  necessary  to  exercise  statutory  power 
to  appoint  the  day  of  execution,  as  where  the  lo"wer 
fonrt  has  failed  to  fix  the  day,*'  or  where  the  day 
fired  has  expired  before  the  determination  of  the 
appeal.**  ,   , 

[i  3745]    d.    Statement  of  Beasoaa  for.   A  jndg- 

SW  1134:' state  ▼.  Lewis,  152  Mo.  106. 
51  SW  1117;  State  v.  Harvey.  147  Mo. 
«9.  47  SW  1116;  State  v.  Gant.  141 
Mo.  348.  42  SW  939;  State  v.  Meyers, 
141  Mo.  S42.  42  SW  1149;  State  V. 
Fields.  132  Mo.  361,  33  SW  1137;  State 
V.  Camp,  ISO  Mo.  464.  32  SW  970; 
IsbH  V.  State,  13  Mo.  221. 

Mont. — State  v.  Push,  16  Mont.-  343, 
«  P  381. 

.Vebr.— Redfleld  v.  State.  39  Nebr. 
1$2.  57  NW^   986. 

N.  T. — Pco.  V.  Vltusky,  155  App. 
Div.  139.  140  NTS  19;  Peo.  v  Miller. 
;i  NTS  S88  Ia«  187  N.  T.  569  mem. 
3]  NE   339    memT. 

Okl. — Robinson  v.  Terr.,  16  Okl. 
!4I,  85  P  451;  New  v.  Terr.,  12 
Okl.  172,  70  P  198  [writ  of  error 
<li8in  195  U.  S.  262.  25  SCt  68.  49  L. 
rd.  182]:  Glaze  v.  State,  (Cr.)  166 
P  211:  Robinson  v.  State.  (Cr.)  162 
P  239;  Bccleston  v.  State,  (Cr.)  152 
P  337;  Green  y.  State,  8  Okl.  Cr. 
3>5.  129   P    683. 

Tex. — Kuykendal!  v.  State.  60  Tex. 
Cr.  254.   131    SW  1099. 

Can. — Girvin  v.  Rex,  45  Can.  S.  C. 
147. 

R  C. — Rex  v.  Davis.  19  B.  C. 
SO 

Han.— ReR.  v.  Biel,  2  Han.  S21. 

Ont. — Rex   v.  Clark.  3  Ont.  L.  176. 

87.  Kendricks  v.  Mlllen.  16  Oa.  A. 
:<3.  85   SB    264. 

38.  Boody  v.  Peo.,  43  Mich.  34.  4 
XW  544. 

39.  Peo.  V.'  Burnham,  119  App. 
DlT.   302,    104    NTS   726. 

lOi  State  V.  Davla,  70  Or.  93, 
110  P  448. 

41.  Arlx. — Martin  v.  Terr.,  12  Aria. 
12.  94   P    1091. 

Fla. — Johnson  v.  State.  60  Fla.  18, 
51  S  91. 


Ga.— Lott  V.  State,  146  Ga.  108,  90 
SE  955;  Darsey  v.  State,  186  Oa. 
501,  71  SE  661;  Freeney  v.  State.  129 
Ga.  759,  59  SE  788;  Morgan  v.  State. 
120  Oa.  294,  48  SB  9;  Morrow  v. 
State,  119  Oa.  71.  46  SE  972:  Burns 
V.  State,  118  Ga.  873.  45  SB  698: 
Brand  y.  State,  117  Oa.  763,  45  SE 
432;  Hobby  v.  State.  114  Ga.  226,  39 
SB  949;  Davis  v.  State,  110  Ga.  291, 
84  SE  1015;  Aiken  v.  State.  73  Oa. 
812;  Styles  v.  State,  28  Ga.  388. 

111. — Peo.  V.  Brown,  196  111.  A.  400 
raff  273   III.    169.   112   NB   462]. 

Iowa. — Busse  v.  Barr.  132  Iowa  463. 
109  NW  920. 

N.   H.— State  y.  Perkins,   53  N.  H. 

N.  J. — State  V.  Hart.  87  N.  J.  I,. 
329,  94  A  60  taff  91  A  1071];  State 
V.  Sklllman,  77  N.  J.  L.  804,  76  A 
1073    [art  76   N.  J.   L.    464.   70  A  83]. 

Oh,— Walton,  y.  State,  1  Oh.  Dec. 
(Reprint)   82.  1  WestLiJ  256. 

Pa. — Scran  ton  v.  Tataninas,  36  Pa. 
Super.  205. 

S.  C— State  V.  MIddleton,  69  S.  C. 
72.    48    SB    36. 

43.  Chahoon  v.  Com.,  21  Gratt.  (62 
Va. )   832 

43.  w'elnard  v.  State.  149  Ala.  67, 
42    S    991. 

"The  affirmance  of  an  appeal  In  a 
criminal  case  does  not  require  a  re- 
sentence by  this  court  In  order  to 
put  Into  operation  the  Judgment  and 
sentence  from  which  the  appeal  was 
ad.  The  sentence  is  merely  suspend- 
ed during  the  pendency  of  the  appeal, 
and  an  affirmance  or  dismissal  of  the 
appeal  does  not  change  the  Judgment 
of  the  lower  court,  but  leaves  it  In 
full  force  and  effect,  except,  of 
course,  the  delay  incident  to  the  ap- 
peal   may    postpone    the    commenda- 


ment  may  be  affirmed  without  further  statement, 
where  the  case  depends  solely  on  the  weight  of  the 
evidence,  and  a  discussion  would  not  illustrate  any. 
principle  of  law.** 

[i  3746]  0.  Damages.  A  statute  which  pro- 
vides that,  in  criminal  prosecutions,  where  a  judg- 
ment for  a  fine  is  suspended  and  subsequently  is 
affirmed,  damages  shall  be  awarded  against  defend- 
anf^is  constitutional,'"'  and  under  it  appellant  is  lia- 
ble to  damages  where  his  appeal  is  dismissed.^'- 

[i  3747]  f.  Granting  of  Leave.  Sometimes, 
owing  to  the  peculiar  condition  of  the  record,  the  ap- 
pellate court  affirms  a  judgment  of  dismissal  ^nd 
grants  leave  to  the  prosecuting  attorney  to  com- 
mence a  new  and  independent  prosecution  against 
defendant,  without  prejudice  as  to  any  question  of 
fact  or  of  law  arising  out  of  the  present  prosecu- 
tion.** It  has  been  held  to  be  discretionary  with  the 
appellate  court,  after  it  has  affirmed  the  overruling 
of  a  demurrer  to  an  indictment,  to  permit  the  re- 
spondent to  plead  over  and  remand  the  case  to  the 
lower  court  for  trial.** 

[$  3748]  g.  Effect.  An  affirmance  is  a  conclu- 
sive adjudication  against  appellant  or  plaintiff  in 
error  of  all  questions  which  were  raised  or  which 
might  have  been  raised  in  the  appeal  or  error  prot 
ceedings,'*  regardless  of  whether  the  affirmance 
was  reached  on  a  matter  of  procedure  or  after  a 
hearing  on  the  merits.**  Statutes  relating  to  cer-. 
tiorari  are  construed  to  contemplate  no  new  judg- 
ment on  affirmance,  but  to  leave  the  jud^nent  of 
thfe  lower  court  standing  and  in  force  until  wholly 
or  partially  reversed  ;*'  a  stay  of  execution  does  not 
affect  the  judgment  itself  but  merely  the  time  of  its 
enforcement.'" 

[f  3749]  S.  Modification.*"  In  the  absence  of 
a  statute  permitting  this  to  be  done  the  appellate 
court  has  no  power  to  amend  or  to  correct  the  judg- 
ment.*' However,  in  the  majority  of  jurisdictions; 
the  appellate  courts  possess  and  exercise  statutory 

ment  and  expiration  of  the  sentence, 
when  It  Is  for  a  given  time."  Wei' 
nard  v.  State,  149  Ala.  67,  59.  42  S 
991. 

44.  Moett  V.  Peo.,  86  N.  T.  373; 
In  re  Ferris,  36  N.  T.  262. 

48.  State  v.  Burrles.  .126  Mo.  565. 
29  SW  842;  State  v.  Blunt,  110  Mo: 
322,  19  SW  660;  State  v.  Turlington. 
102  Mo.  642,  15  SW  141;  State  v; 
Anderson,  98  Mo.  461,  11  SW  981. 

4e.     State  V.  Bilansky,  3  Htim.  246. 

47.  Russell  V.  State,  33  Ala.  366. 

48.  Schwab  T.  Berggren,  143  U.  S: 
442,  12  SC^  525,  36  £.  ed.  218;  Peo. 
V.  Ferris,  35  N.  T.  262,  32  HowPr 
411. 

49.  Simons  v.  State,  51  Ga.  587. 
8a     Wellington    V.    State,    62    Ark: 

447,   18   SW  134. 

^61.     Evans  V.  Com.,  8  Bush   (Ky.) 
161. 

S3.  State  v.,  Johnson,  80  Wash: 
622,  141   P  104tf. 

03.     State  V.  Wilktns.  17  Vt.  161. 

64.  Peo.  V.  Cook  County  Sup.  Ct.'. 
234  111.  186,  84  NB  876.  14  AnnCas 
753;  Smith  V.  Foster,  86  Iowa  705. 
60  NW  220. 

SB.  Brady  v.  Joiner,  101  Ga.  190, 
28   SB  679. 

ee.  Peo.  V.  Hobson,  48  Mich.  27. 
11  NW  771. 

57.  Peo.  v.  Hobson.  48  Mich.  27, 
11   NW  771. 

58.  Partial  rvvnaal  see  Infra  ( 
8757. 

yundltton  of  final  Judnnaat  by  a«- 
pellato  oonrt  on  ravenal  see  Infra  I 
8768.  „ 

59.  Kan. — State  v.  Child,  42  Kan. 
611,   22  P  721. 

Md. — McDonald  v.  State,  45  Md. 
90  (reviewing  authorities);  Watkln'- 
V.  State,  14  Md.  412. 
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power  to  reform^ and  correct  defects  in  the  judg- 
ment and  sentence  appealed  from,  or  to  render  the 
judgment  which  the  court  below  should  have  ren- 
dered.*°  In  these  jurisdictions  the  appellate  court 
may  modify  the  punishment  imposed  by  the  trial 
court  by  mitigating,  reducing,  or  otherwise  chang- 
ing it  so  far  as  it  is  excessive.'^  -  Some  courts  hold 
that  the  reduction  by  the  appeUate  court  of  a  sen- 


Haas. — Christian  v.  Com.,  6  Uetc. 
6S0;  Shepherd  v.  Com.,  2  Mete.  41$. 

Oh.— Woodford  V.  State,  1  Oh.  St. 
427. 

Or.— Howell   v.  State,   1   Or.   241. 

Wash. — State  v.  Van  Waters,  36 
Wash.  J58,  78  P  897. 

Ens. — Reg.  V.  Silversldea,  S  Q.  B. 
406,  4S  BCli  794,  114  Reprint  563; 
Rex  V.  Bourne,  7  A.  &  B.  6S,  34  ECL 
SS,   112   Reprint  393;   Rex  v.   Ellis,   S 

B.  &  C.  396,  11  ECL  512,  108  Reprint 
147;  Holt  V.   Reg..  2  D.  &  L.  774. 

But  see  State  v.  Qomer,  6  La.  Ann. 
811;  State  v.  Turner,  6  La.  Ann.  309; 
Bute  V.  BuKbee,  22  Vt.  12  (In  all 
of  which  cases  the  courts  amended 
the  Judgments  without  referring  to 
the  source  of  their  power). 

00.  U.  S.— Whltworth  v.  U.  S.,  114 
Fed.    302,    52    CCA    214;    Jackson    v. 

C,  S.,  102  Fed.  473.  42  CCA  462. 
Ala. — ^Burch  v.   State,   66  Ala.   1S6; 

Matthews  t.  8t»te,  3  Ala.  A.  68,  68 
8  98;  Crandall  v.  State,  2  Ala.  A.  112, 
66  S  873;  Martin  v.  State,  1  Ala.  A. 
216,   66  S  3. 

Ark.— Routt  T.  SUte,  61  Ark.  694, 
t4  SW  262. 

Oa. — Johnson  v.  Atlanta,  6  Ga.  A. 
779,  66  SE  810. 

Ida. — State  v.  Harness,  11  Ida.  122, 
80   P   1129. 

Hinn. — Mima  t.  SUte,  26  Minn.  494, 

5  NW  369. 

Mo.— SUte  V.  Hamilton,  668  Mo. 
294,  172  SW  693;  State  v.  Bockstruck, 
186  Mo.  386,  38  SW  317.  And  see 
Bx  p.  Page,  49  Mo.  291  (noting  the 
existence  of  the  -  statute,  but  hold- 
ing it  applicable  only  In  appeal  and 
error,  and  not  habeas  corpus  proceed- 
ings). 

Mont. — SUte  v.  Stone,  40  Mont.  88, 
106  P  89. 

N.  J. — SUte  V.  Bugglns,  84  N.  J. 
Ij.  264.  87  A  630  [alf  88  N.  J.  L. 
43,  88  A  4961;  Blndernagle  v.  SUte, 
61  N.  J.  L.  269,  38  A  973,  39  A 
360,    41    A    109. 

N.  T. — ^Peo.  ▼.  Bradner,  107  N.  T. 
1,  10  N.  T.  St.  667,  27  NYWklyDlg 
272,  13  NE  87;  Ratiky  v.  Peo.,  29  N. 
T.  124;  Peo.  v.  Bretton,  144  App.  Dlv. 
282,  129  NTS  247  [app  dlsm  210  N.  Y. 
686  mem.  104  NE  1136  mem];  Peo.  v. 
Shaver,  37  App.  Dlv.  626  mem,  56  NTS 
729  mem,  IS  N.  Y.  Cr.  420;  Peo.  v. 
Orlffln,  27  Hun  596;  Peo.  v.  Stein,  96 
Misc.  607,  161  NYS  1107;  Peo.  v.  Dean, 
94  Misc.  602,  159  NTS  601;  Peo.  v. 
Jeratino,  62  Misc.  687,  116  NTS 
1121. 

Okl.— Owen  v.  State,  «3r.)  168  P 
648;  Sanders  v.  SUte,  (Cr.)  162  P 
676;  Johnson  v.  SUte,  <0.)  164  P 
1004;  Sayers  v.  SUte,  10  Okl.  Cr. 
196,  136  P  944;  Arnold  v.  State,  «3r.) 
132  P  1123;  Turner  v.  State,  8  Okl. 
Cr.   11,  126  P  462;  Oowell  v.  SUte, 

6  Okl.  Cr.    148,    117  P"  888. 
Philippine.— U.    S.    V.    Bagulo,    14 

Philippine  240;  U.  S.  v.  ferry,  6 
Philippine  409;  U.  S.  v.  Bautlsta,  4 
Philippine  188. 

Porto  Rico. — Peo.  v.  Acufta,  17  Por- 
to Rico  497. 

Tenn. — Crow  v.  State,  136  Tenn. 
333,  189  SW  687;  Diamond  v.  State. 
123  Tenn.  848.  131  SW  666;  Ctewan 
V.  SUte,  117  Tenn.  247.  96  SW  973; 
Pressly  v.  SUte,  114  Tenn.  684,  86 
SW  878,  108  AmSR  921,  69  LRA  291: 
Cronan  v.  State,  113  Tenn.  639,  82 
SW  477;  Oriffln  v.  SUte,  109  Tenn. 
17.    70    SW   61. 

Tex. — Freeman  V.  SUte,  (Cr.)  198 
SW  147;  Williams  v.  SUte,  (Cr.)  188 
SW  430;  Klrven  v.  SUte.  (O.)  186 
SW    201;    Chandler    v.    State,     (Cr.) 


184  SW  192;  |bylor  V.  SUte,  77  Tex. 
Cr.  632,  180  SW  242;  Engman  v.  SUte. 
78  Tex.  Cr.  94,  180  SW  236;  Dixon 
V.  State,  77  Tex.  Cr.  664,  179  SW  6*1; 
Lustress  v.  SUte,  77  Tex.  Cr.  128, 
177  SW  492;  Clsneros  v.  SUte,  76 
Tex.  Cr.  313,  174  SW  608:  Ortia  v. 
State.  76  Tex.  Cr.  ISl,  173  SW  SOO; 
Alialde  v.  State,  76  Tex.  Cr.  169, 
173  SW  298;  Perales  v.  SUte,  76  Tex. 
Cr.  69,  172  SW  790;  Mendosa  v.  StaU, 
(Cr.)  172  SW  790;  Vasques  v.  State, 
76  Tex.  Cr.  37,  172  SW  226;  Mlllner 
v.  SUte,  76  Tex.  Cr.  22,  169  SW  899; 
Pullum  V.  SUte,  74  Tex.  Cr.  480, 
168  SW  630;  Davis  v.  SUte,  73  Tex. 
Cr.  49,  163  SW  442;  Veherana  v. 
State,  72  Tex.  Cr.  4,  160  SW  711; 
Monroe  v.  SUte,  70  Tex.  Cr.  246,  167 
SW  164;  Oradlngton  v.  SUte,  69  Tex. 
Cr.  695,  166  SW  210;  Martlnes  v. 
SUte.  69  Tex.  Cr.  280,  153  SW  886; 
Robtson  V.  State,  68  Tex.  Cr.  116, 
150  SW  912;  Hernandex  v.  State,  60 
Tex.  Cr.  382,  131  SW  1091;  Robinson 
v.  State,  58  Tex.  Cr.  660,  126  SW  276; 
Chappell  V.  SUte,  58  Tex.  Cr.  401, 
126  SW  274;  Glpson  v.  SUte,  68  Tex. 
Cr.  408,  126  SW  267;  Byrd  v.  SUte, 
51  Tex.  Cr.  639,  103  SW  863;  Mc- 
Corquodale  y.  State,  (Cr.)  98  SW  879 
[app  dlsm  211  U.  8.  432,  29  SCt  146, 
63  L.  ed.  2691:  Burk  v.  State,  60 
Tex.  Cr.  186,  96  SW  1064;  Brumley 
T.  State,  49  Tex.  Cr.  622.  96  SW  603; 
Laudermllk  v.  State,  47  Tex.  Cr.  427, 
83  SW  1107;  Brady  v.  SUte,  (Cr.) 
74  SW  771 :  Turner  v.  SUte,  44  Tex. 
Cr.  69,  68  SW  611;  Bullard  v.  State, 
40  Tex.  Cr.  270.  60  SW.S48;  Thomas 
V.  SUte,  81  Tex.  Cr.  82,  19  SW  901 1 
Swarts  V.  State,  (A^  18  SW  416; 
Reyna  v.  State,  26  Tex.  A.  666,  14 
SW  465;  Lanham  v.  State.  7  Tex.  A. 
126.  And  see  Cordova  v.  State,  6 
Tex.  A.  446  (afflrming  the  Judgnient, 
but  setting  aside  the  sentence  be- 
cause premature). 

Va. — Sledd  v.  Com.,   19  aratt.   818. 

N.  B. — Rex  V.  O'Brien,  38  N.  B. 
386;   Ex   p.   Conway,    31  N.   B.    406. 

61.  U.  S. — Salaxar  v.  U.  8.,  236 
Fed.  641,  149  CCA  693;  U.  8.  v. 
Wynn,  11  Fed.  57;  Bates  v.  U.  S.,  10 
Fed.  92,  10  Bias.  70. 

Ala. — Johnson  v.  State,  94  Ala.  86, 
10  S  667;  Morrlsette  v.  SUte,  77  Ala. 
71;  Miller  v.  SUte,  77  Ala.  41:  Burch 
V.  SUte,  56  Ala.  186;  Weaver  v. 
State.  1  Ala.  A.  48.  66  8  666. 

Ark. — Russell  v.  SUte,  11*  Ark. 
282,  291  166  SW  640  (where  the 
court  said:  "In  assessing  a  fine,  the 
jury  imposed  a  punishment  in  ex- 
cess of  that  proTlfled  by  law,  and 
In  such  cases  the  court  should  dis- 
regard the  excess.  Section  2434  of 
KIrby's  Digest,  so  provides.  The 
Judgment  of  the  court  will  therefore 
be  modified  by  striking  out  that  por- 
tion assessing  a  fine");  Walker  v. 
State,  91  Ark.  497,  121  SW  925; 
Simpson  V.  SUte,  56  Ark.  8,  19  SW 
99:  Brown  v.  SUte,  34  Ark.  232. 
And  see  Qreen  v.  State.  91  Ark.  562, 
121  SW  949;  Jones  v.  State,  88  Ark. 
579,  115  SW  166;  Warren  v.  State,  88 
Ark.  322,  114  SW  705  (all  three  cases 
holding  that,  on  a  conviction  of  a 
higher  degree  of  the  offense  charged 
than  is  warranted  by  the  evidence, 
the  appellate  court  will  affirm  the 
Judgment  for  a  lower  degree  war- 
ranted by  the  evidence,  and  Impose 
the  lesser  punishment,  unless  the 
state  elects  to  take  a  new  trial). 
But  see  Hall  v.  State,  113  Ark.  454, 
468,  188  SW  1122  (where  the  court 
said:  "It  was  the  peculiar  province 
of  the  Jury  to  weigh   the   testimony 


tenee  is  a 'judicial  act  in  the  fnrtheranee  of  justice 
and  is  not  an  exercise  of  the  pardoning  power, 
which  is  an  act  of  grace  ;*^  but  others  have  declined 
in  some  instances  to  exercise  their  statutory  power 
to  reduce  a  sentenee  which  was  unduly  harsh  on  the 
ground  that,  there  being  no  error  in  the  record,  the 
application  was  in  effect  one  for  clemency  and  not 
one  for  the  rectification  of  a  judical  error,**  or  on 


of  the  witnesses,  and  this  court  Ic 
not  at  liberty  to  reduce  the  punish- 
ment, even  though  we  might  think 
It  too  severe"). 

Cal.— Peo.  V.  Fick.  89  CaL  144.  26 
P  769. 

Oa. — Hathcock  v.  SUte,  88  Oa.  91. 
13   SE  969. 

Iowa.— SUte  t.  Moody.  60  lews  443; 
SUte  v.  Doering,  48- Iowa  660;  State 
V.  Thompson,  46  Iowa  699;  SUte  v. 
Hayden,  46  Iowa  11;  State  ▼.  Shaw, 
23   Iowa   316. 

Mich.— Peo.  y.  SeHer,  58  Mich.  827, 
26  NW  304;  Brown  v.  Peo.,  39  Mich. 
67.  But  see  Wilson  v.  Feo>,  24  Mich. 
410  (holding  that  the  sUtute  applies 
only  where  the  sentence  ia  correct  in 
kind  but  exceeds  the  aUtutory  maxi- 
mum). Contra  Elliott  v.  Peo.,  13 
Mich.  .366  (case  decided  prior  to 
adoption  of  sUtute). 

Nebr^-Keeler  v,  SUte,  73  Nebr. 
441,  103  NW  64. 

N.  T.— Peo.  V.  3aldwin,  4  NTS 
608. 

N.  D.— State  V.  Stevens,  19  N.  D. 
249,  123  NW  888;  SUte  v.  Wisnew- 
skl,  13  N.  D.  649,  102  NW  883,  3 
AnnC^B  907. 

Okl.— Fletcher  r.  SUte,  (O.)  166 
P  907;  Brewer  v.  State,  (Cr.)  165  P 
634;  Robinson  ▼.  SUte,  (Cr.)  16S  P 
616;  Beaubein  v.  SUte.  <Cr.)  165  P 
213;  Owen  v.  State.  (O.)  163  P  648: 
Anthony  v.  State,  (Cr.)  159  P  934: 
Maddox  V.  State,  (Cr.)  168  P  883; 
Johnson  v.  State,  (Cr.)  154  P  1004; 
Lyon  v.  State,  11  Okl:  Cr.  407.  148  P 
1084;  Kllgore  T.  SUte,  10  Okl.  Cr. 
446.  187  P  364:  WtlUama  v.  SUte,  10 
Okl.  Cr.  336,  136  P  569:  HcSpadden 
V.  SUte,  8  Okl.  Cr.  489,  120  P  72; 
Frits  V.  State,  8  Okl,  Cr.  342.  128  P 
170;  Hall  v.  State,  7  OkL  Cr.  126. 
122  P  729;  Hooper  v.  SUte,  7  OW.  Cr. 
48,  121  P  1087. 

Pa. — Johnson  v.  Com.,  Si  Pa.  886; 
Daniels  v.  Com.,  7  Pa:  871;  Drew  v. 
Com.,  1  Whart.  279. 

Porto  Rico. — Peo.  ▼.  SantUgo,  1» 
Porto  Rico  446. 

S.  D.— State  ▼.  Taylor,  7  8.  D.  633, 
64  NW  648. 

Tenn. — Shoun  v.  SUte,  111  Tenn. 
166,  78  SW  91;  GrttHn  v.  State,  109 
Tenn.  17,  70  SW  61. 

Tex. — ^Prince  v.  SUte,  44  Tex.  480: 
Thomas  v.  State,  81  Tex.  Cr.  82, 
19  SW  901;  Reyiw  v.  State,  26  Tex. 
A.  666,  14  SW  465;  Hill  v.  SUte,  10 
Tex.  A.  673;  Rivers  v.  SUte,  10  Tex. 
A.   177. 

Wis. — Hogan  ▼.  SUte,  30  Wis.  428. 
11  AmR  676. 

But  see  Nemo  v.  Com..  2  Oratt.  <4S 
Va.)  668  (holding  that  under  a  stat' 
ute  permitting  the  appellate  court  to 
correct  a  sentence,  whether  It  la 
short  of  or  exceeds  that  esUbllshed 
by  law.  it  has  no  authority  to  cor- 
rect a  verdict  In  which  the  Jury  fix 
the  penalty  and  the  Judge  Impose? 
sentence  for  a  greater  penalty,  al- 
though not  in  excess  of  the  legal  lim- 
its). 

[a]  J^ciuad  has  kb  abaolvto  zlght 
to  be  sentenced  according  to  law. 
and  where  he  has  been  deprived  of 
this  right  by  a  higher  sentence  than 
Is  warranted  by  the  testimony  the 
appellate  court  must  reduce  it.  An- 
derson V.  State,  26  Nebr.  387.  41  NW 
951. 

69.  Anthony  ▼.  SUte.  (Okl.  O.) 
159  P  934;  Frits  v.  State,  8  Okl.  Cr. 
342,   128   P  170. 

63.  Barney  v.  State,  49  Nebr.  615. 
68  NW  636  [foil  Fanton  v.  State,  60 
Nebr.  351,  69  NW  953,  36  LRA  168]. 


For  tot«r  eaass,  devalopmsata  and  oha«g««  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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tbe  ground  that  the  question  of  the  mitigation  of 
pnnishment  may  properly  be  left  to  the  board  of 
parole.*'  The  appellate  courts  act  with  eaution  in 
exercising  their  statutory  power  of  modifying  a 
judgment,**  and  hold  that  they  shonld  not  reduce 
a  sentence  nnless  there  are  presented  facts  justify- 
ing sneh  action,**  and  unless  it  is  apparent  that  in- 
justice has  been  done,"  When  there  is  necessary 
doubt  as  to  the  meaning  of  the  verdict,  the  appel- 
late court  cannot  correct  the  sentence,*^  nor  has 
it  power  to  disturb  the  terms  of  the  judgment  after 
the  appeal  has  been  dismissed.*"  Also,  where  the 
punishment  prescribed  by  the  legislature  is  dis- 
proportionate to  the  nature  of  the  offense  the  law 
itself  is  invalid;  the  objection  cannot  be  removed 
and  the  law  made  valid,  by  the  modification  of  the 
sentence  on  appeal.^" 

IncreasiBg  punishment.  In  a  few  eases  it  has 
been  held,  where  by  clerical  mistake  or  otherwise, 
tbe  pnnishment  inflicted  by  the  sentence  imposed 
falls  short  of  that  which  is  proper  under  the  ver- 
dict and  judgment  entered,  the  appellate  court  may 
reform  the  sentence  and  direct  the  additional  pun- 
ishment to  be  imposed.'^  The  supreme  court  of  the 
Philippine  Islands  has  jurisdiction  to  increase  the 
punishment  of  one  convicted  of  crime,  the  appel- 
Jate  jnrisdiction  of  the  court  not  being  confined  to 
mere  errors  of  law  but  extending  to  a  review  of  the 

wbolo  C&S€«^' 

[\  3750]'  4.  Bevemal— a.  Oronnds  ^*— (1)  In 
GenJinL  The  grounds  on  which  judgments  have 
been  or  may  be  reversed  include:  Failure  to  prove 
Tenure;^'  \ii»  absence  of  any  indictment  or  infor- 
mation;^* a  fatal  defect  in  the  indictment  or  in- 
formation;'* refusal  to  grant  a  bill  of  particu- 
lars;" the  refusal  to  grant  a  continuance  where 
the  party  asking  it  was  entitled  to  it;'*  arraign- 
ment and  plea  before  accused  received  legal   ad- 


vice;'* trial  by  a  special  judge  without  a  showing 
in  the  reeord  as  to  his  authority  and  qualification;** 
the  overruling  of  a  challenge  to  a  juror  who  is  in- 
competent because  of  actual  bias;**^  the  reception 
of  incompetent  evidence  which  is  harmful  to  de- 
fendant;** the  rejection  of  material  and  competent 
evidence;*'  lack  of  evidence  of  guilt;'*  improper  re- 
marks of  the  trial  judge;**  improper  conduct**  or 
argument"  of  the  prosecuting  attorney;  failure 
properly  to  submit  the  issues  to  the  jury;**  the  giv- 
ing of  erroneous  instructions;**  submission  of  the 
ease  to  the  jury  on  the  evidence  taken  in  another 
case,  without  arraignment,  trial,  and  the  introduc- 
tion of  evidence  ;***  a  conviction  in  the  face  of  the 
charge  of  the  court;**  tbe  institution  oi  impeach- 
ment proceedings  agahist  the  trial  judge  which  pre- 
vents his  acting  on  a  motion  for  a  new  trial  ;°^ 
newly  discovered  evidence  of  insanity;**  and  the 
imposition  of  an  erroneous  or  excessive  sentence.** 
Also,  a  conviction  will  be  reversed  where,  from  a 
consideration  of  all  the  evidence,  the  verdict  can 
only  be  ascribed  to  prejudice,  passion,  or  partial- 
ity.** Appellate  courts  have  refused  to  recognize  as 
grounds  for  reversal  an  irregularity  which  could 
form  no  part  of  the  record;**  the  fact.. that  accused 
had  been  convicted  and  punished  by  imprisonment 
for  similar  crimes;*'  iSrror  in  continuing  the  case;'* 
the  fact  that  in  the  absence  of  the  prosecuting 
attorney  a  prosecuting  attorney  pro  tem  conducted 
the  prosecution  during  part  of  a  d^y;**  the  fact 
that  the  conviction  would  "mean  the  ruination  of 
two  families";^  the  consideration  by  the  trial  judge 
in  sentencing  defendant  of  facts  brought  out  in  an- 
other trial;'  or  the  fact  that  an  agreement  has  been 
made  whereby  the  case  before  the  appellate  eourt 
is  to  be  a  test  case,  and  the  parties  in  other  cases 
are  to  abide  the  decision  in  it.* 
The  federal  courts  are  precluded  by  statute  from 


6C  state  ▼.  Davenport,  149  Iowa 
t»4,  128  NW  351;  SUte  v.  Boseboom, 
14S  Iowa  620,'  124  NW  783,  2»  LRA 
NS  37. 

•S.  State  V.  Harness,  11  Ida.  122. 
»6  P  1129. 

sa  State  ▼.  Wilmoth.  68  Iowa  »80, 
1»  NW  249 :  State  v.  Wart,  51  Iowa 
*87.  2  NW  406;  State  v.  Joaquin.  43 
Iowa  181;  State  v.  Harris,  36  Iowa 
'2(8;  State  v.  Baugrtiman,  20  Iowa  497; 
Keeler  v.  State,  78  Nebr.  441,  103 
1»W  84;  Peo.  V.  De  Thomas,  9  Porto 
Rico  510:  Peo.  v.  Brenea,  9  Porto 
Rico  608. 

W.  Owen  T.  State,  (Okl.  Cr.)  188 
P  848;  Jones  ▼.  State.  10  Okl.  Cr. 
M6,  186  P  182,  187  P  121. 

88.  Morgan  v.  U.  S.,  148  Fed.  189, 
71  CCA  323  [certiorari  den  203  U.  S. 
in,  27  set  784,  61  I<.  ed.   838]. 

89.  Peo.  V.  WIesendanger,  179  App. 
SIt.  124,   16S   NTS  823. 

n.    Peo.    ▼.    Elliott.    Vn    111.    693. 

112  NB  see. 

n.  Sword  V.  state,  6  Humohr. 
(Tenn.)  102;  Jones  V.  State,  (Tex. 
Cr.)  189  SW  490;  Robinson  v.  State, 
24  Tex.  A.  4.  E  SW  609;  McDonald 
T.  State,  14  Tex.  A.  504.  But  see 
Kllman  v.  State.  63  Tex.  Cr.  512. 
112  8W  90  (declining  to  make  the 
Mntences  cumulative).  Compare 
Terr.  v.-Orlego.  8  N.  M.  133,  42  P  81 
(holding  that,  where  the  eourt  sen- 
tenced a  convicted  ,murderer  to  the 
penitentiary  for  a  term  of  years. 
Then  under  the  statute  he  should 
have  been  flentenced  to  death,  the 
•ppellate  court  had  no  power  to  di- 
rect the  trial  court  to  enter  a  differ- 
ent Judgment,  although  accused  was 
Dot  thereby  entitled  to  his  discharge 
tor  such  error). 

«8.  Ocampo  v.  U.  S.,  284  U.  S.  91. 
M  sot  712,  68  L.  ed.  1281  [aft  18 
Philippine  11;  Flemiater  v.  U.  S.,  207 


TJ.  S.  872,  28  set  129,  52  L.  ed.  252; 
tr.  S.  V.  Beecham,  21  Philippine 
258. 

[a]  asatuMM  .  of  exaalM  «f 
poww. — U.  S.  V.  Laoang,  17  Philip- 
pine 626;  U.  S.  V.  Paynaga.  4  Philip- 
pine 478. 

n.  XaaraOaaa  •no*  aee  aupra  ti 
8600-8722. 

74.  Walden  v.  State,  9  Oa.  A.  684, 
71  SB  945;  Ware  v.  State,  3  Qa.  A. 
478,   60   SB  108. 

7&  Pierce  v.  State,  14  Tex.  A. 
366. 

7e.  Glroves  v.  State,  116  Oa.  607, 
42  SB  1014  [foil  Mahlay  v.  State,  116 
Oa.  622,  42  SB  758];  International 
Harvester  Co.  v.  Com.,  161  Ky.  49, 
170  SW  660;  State  v.  Calloway.  245 
Mo.  577,  150  SW  1046.  , 

"In  a  criminal  proceeding  a  Judg- 
ment Imposing  a  line  for  a  misde- 
meanor will  ...  be  reversed  where 
the  Indictment  does  not  state  facts 
constituting  a  public  offense.'.'  In- 
ternational Harvester  Co.  v.  Com., 
161  Ky.   49,   63,  170  SW  660. 

77.  State  v.  Baltimore,  etc.,  R.  Co., 
68  W.  Va.  193,  69  SB  703. 

78.  Spence  v.  State,  8  Blackf. 
(Ind.)   281. 

79.  Hill  V.  State,  89  Miss.  S3,  42  S 
380. 

80.  Reed  v.  State,  55  Tex.  Cr.  137, 
114  SW  834. 

81.  Peo.  v.  RIggins,  159  Cal.  113, 
112  P  862. 

83.  Peo.  V.  liOomla,  178  N.  T.  400, 
70  NE  919  [rev  76  App.  Dlv.  243,  1% 
NTS  578];  Peo.  v.  Smith,  172  N.  T. 
210,  64  NE  814;  Coleman  v.  Peo.,  68 
N.  T.  555  [aff  1  Hun  596,  4  Thomps. 
&  C.   61]. 

8%  Peo.  V.  Smith,  172  N.  T.  210. 
68  NE  814;  Peo.  y.  Strait,  164  N.  T. 
165.  47  NE  1090;  Peo.  v.  Gardner,  144 
N.  T.  119,  3S  NE  1003,  43  AmSR  741, 


28  LRA  699  [mod  73  Hun  66,  25  NTS 
1072]. 

84.  Warfleld  v.  State,  (Miss.)  63  S 
397;  Peo.  v.  Oona&lei.  13  Porto  Rico 
34. 

85.  Peo.  V.  Chartoff,  72  App.  Dlv. 
566,  76  NTS  1088,  16  N.  T.  Cr.  612. 

86.  Appleby  V.  SUte,  11  Okl.  Cr. 
284,    146   P   228. 

87.  Peo.  V.  Manganaro,  218  N.  T. 
9,  112  NE  436;  Maehen  v.  SUU,  68 
Tex.  Cr.  115.  109  SW  126. 

88.  Russell  v.  State,  9  Okl,  Cr. 
692,   133  P  475. 

89.  McKnlght  v.  SUte,  7  Okl.  Cr. 
235,  122  P  1118;  Lee  v.  SUte,  64  Tex. 
Cr.    382,    113   SW   801. 

ao.  state  V.  C^alloway,  245  Uo.  677. 
160  SW  1046. 

91.  State  V.  Dickinson,  21  Mont. 
595,  65  P  539. 

as.  Dennis  v.  SUte.  187  Tenn.  643. 
196  SW  162. 

98.  Horhouse  v.  SUte,  (Tax.  Cr.) 
50    SW    361. 

M.  Haynes  v.  SUte,  (Miss.)  22  8 
871;  Peo.  v.  Mites,  173  App.  Dlv.  179, 
158  NTS  819;  Derby  v.  State,  24  Oh. 
CIr.  Ct.  304;  Jackson  v.  Com.,  2  Blnn. 
(Pa.)  78. 

•8.  State  v.  Shackelford.  148  Mo. 
498,  60  SW  105  (dictum,  tbe  judgment 
being  affirmed). 

96.  Willis  V.  Peo.,  32  N.  T.  715 
[aff  5  Park.  Cr.   631]. 

97.  Peo.  V.  Dougherty,  266  III.  420, 
107  NE  696. 

98.  Ashlock  V.  Com.,  107  Va.  877, 
61  SE  752. 

99.  Arnold  V.  Com.,  65  SW  894,  21 
KyL  1566. 

1.  Woody  V.  State,  10  Okl.  Cr. 
322.  136  P  430,  49  LRANS  479. 

9.  State  V.  MarUn,  (UUh)  164  P 
600. 

8.  State  V.  Munsenmaier,  24  Iowa 
87. 
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reversing  on  a  writ  of  error  for  any  error  in  the 
mling  on  a  plea  in  abatement,  other  than  a  plea  to 
the  jurisdiction  of  the  court,  or  for  any  error  in 
fact.* 

[$  3751]     (2)    Technical  or  Substantial  Errors. 
It  is  a  rule,  a£Srmed  by  constitution,  code,  statute, 


4.  Mounday  v.  U.  S.,  226  Fed.  »66, 
140  CCA  93 

5.  Ala.— <:ostello  V.  State,  176  Ala. 
1,  58  S  202;  Rudolph  v.  State,  172 
Ala.    879,   55   S   610;  White  v.   State, 

133  Ala.  122,  32  S  139;  Sanders  y. 
State,  131  Ala.  1,  31'  S  K«4:  Norrla  v. 
State,  (A.)  75  S  718;  Jones  v.  State, 
(A.)  74  S  848  [certiorari  den  76  S 
1003];  Minor  v.  State,  (A.)  74  S  98: 
Andresa  v.  State,  (A.)  72  S  763; 
Harrison  Vt  State,  13  Ala.  A.  354,  69 
S  383;  Terry  v.  State,  13  Ala.  A. 
115,  89  S  370;  BuUlngrton  v.  State,  13 
Ala.  A.  61,  69  S  319;  Robblns  v. 
State,  13  Ala.  A.  187,  69  S  297;  Lacy 
V.  State,  IS  Ala.  A.  267,  69  S  244  Caff 
196  Ala.  668.  70  S  272];  Buah  v.  State, 

12  Ala.  A.  260,  67  S  847;  Dudley  v. 
State,  10  Ala.  A.  130,  64  S  534  [cer- 
tiorari den  188  Ala.  77,  66  S  91]; 
Powell  V.  State,  7  Ala.  A.  17,  60  S 
967. 

/  Ariz. — Lopez  V.  State,  18  Arli.  861, 
161  P  874;  Brickson  v.  State.  14 
Ariz.  253,  127  P  754. 

Ark. — Browil  V.  State,  108  Ark.  836, 
157  SW  934;  Kelly  v.  State,  102  Ark. 
651,   145   SW   656. 

Cal. — Peo.  V.  Kromphold,  172  Cal. 
#12,  167  P  699;  Peo.  v.  Loomls,  170 
Cal.  347.  149  P  581;  Peo.  v.  Witt,  170 
Cal.  104,  148  P  928;  Peo.  v.  Tugwell, 
32  Cal.  A.  520|,  163  P  608;  Peo.  v. 
PInali,  31  Cal.  A.  479,  160  P  860- 
Peo.  V.  Stephens,  29  Cal.  A.  816,  157 
P  670,  572;  Peo.  v.  Cornell,  29  Cal. 
A.  430,  155  P  1026;  Peo.  v.  Turner,  28 
Cal.  A.  766,  164  P  34;  Peo.  v.  Dial,  28 
Cal.  A.  704,  153  P  970;  Peo.  v.  Wong 
ifinK,  28  Cal.  A.  230,  161  P  1159; 
Peo.  V.  Burns,  27  Cal.  A.  227,  149  P 
606;  Peo.  v.  Cory,  26  Cal.  A.  785, 
148  P  532;  Peo.  v.  Parrlsh,  25  Cal.  A. 
814,  143  P  546;  Peo.  v.  Bartol.  24  Cal. 
A.  669,  142  P  510;  Peo.  v.  Ho  Kim 
Tou,  24  Cal.  A.  451,  141  P  950;  Peo. 
V.  Dean.  28  Cal.  A.  745,  139  P  904; 
Peo.  V.  Powers,  23  Cal.  A.  447,  138  P 
378;  Peo.  v.  Zachary.  22  Cal.  A.  475, 

134  P  1005;  Peo.  v.  Carroll,  20  Cal.  A. 
41,  128  P  4;  Peo.  V.  Ruef,  14  Cal.  A. 
676.   114  P  48,   54;  Peo.  v.  Saunders, 

13  Cal.  A.  743,  110  P  826;  Peo.  v.  Col- 
lins, 6  Cal.  A.  492,  92  P  513. 

Colo. — ^West  V.  Peo.,  60  Colo.  488, 
156  P  137;  Cnrt  v.  Peo.,  63  Colo.  678, 
127  P  951,  AnnCasl914B  171;  Tollf- 
Bon  V.  Peo.,  49  Colo.  219,  112  P 
794. 

D.  C. — Shaffer  v.  U.  S.,  24  App. 
417. 

Fla.— Mack  v.  State,  74  8  522; 
Reeves  v.  State,  68  Fla.  96,  66  S 
432' 

Ga. — Harper  v.  State,  131  Qa.  771, 
63  SB  339;  Williams  v.  State,  15  Qa. 
A.    311,   8?   SE  817. 

Ida. — State  v.  Gruber,  19  Ida.  692, 
115  P  1:  State  v.Marren,  17  Ito.  766, 
ld7'P.9»J. 

111.— Peo.  V.  Murphy,  276  111.  304, 
lit  NE  609;  Qulgg  V.  Peo.,  211  111. 
17,    71  NE   8S6. 

Ind.— Smith  v.  State,  116  NE  943: 
Walker  v.  State,  113  NE  763;  Hay  v. 
State,  178  Ind.  478,  98  NB  712,  Ann 
Casl915C  135;  Hoffman  v.  State,  176 
Ind.  284,  95  NE  1002;  Bader  v.  State, 
176  Ind.  268,  94  NE  1009:  Agar  v. 
State,  176  Ind.  234,  94  NE  819;  Bren- 
neman  v.  State,  178  Ind.  522,  93  NE 
997;  Taylor  v.  State,  130  Ind.  66,  29 
NE  415;  Stout  V.  State,  90  Ind.  1. 

Iowa. — State  v.  Heft.  155  Iowa  21, 
184  NW  950;  State  v.  Heft,  148  Iowa 
617,  127  NW  830;  State  v.  Carter,  144 
Iowa   371,   121   NW   801. 

Kan. — State  v.  Moberly,  90  Kan. 
837,  136  P  324;  State  v.  Chiles,  90 
Kan.  787,  136  P  226;  State  v.  Hara- 
mon,    84   Kan.   137,   113   P   418;    State 


v.  Klus^ier,  69  Kan.  760,  77  P  550; 
State  v.  Smiley,  65  Kan.  240,  69  P 
199,  67  LRA  903  [aff  196  U.  S.  447,  25 
set  289,   49  L.  ed.   546]. 

Ky.— Hayes  v.  Com.;  173  Ky.  188, 
190  SW  700;  Cavanaugh  v.  Com.,  172 
Ky.  799,  190  SW  123;  Renaker  v. 
Com.,  172  Ky.  714,  189  SW  928; 
Louisville  V.  Coalter,  171  Ky.  633, 
188  SW  853;  Jones  v.  Com.,  171  Ky. 
211,  188  SW  343;  Sutton  v.  Com.,  164 
Ky.  799,  159  SW  589;  Apkins  v.  Com.. 
148  Ky.  662,  147  SW  376;  Overstreet 
v.  Com.,  147  Ky.  471,  144  SW  761; 
Flanders  v.  Cortt.,  140  Ky.  38,  669, 
130  SW  809,  131  SW  496;  Reed  v. 
Com.,  138  Ky.  568,  128  SW  874;  Old- 
ham v.  Com.,  136  Ky.  789,  126  SW' 
242;  MIddleton  v.  Com.,  136  Ky.  354, 
124  SW  855;  Blanton  v.  Com.,  112 
SW  694,  33  KyL  1022;  Stacy  v.  Com., 
97  SW  39,  29  KyL  1242;  Arnold  V, 
Com.,  55  SW  894,  21  KyL  1566. 

Mich. — Peo.  V.  Parsons,  163  Mich. 
329,  128  NW  225. 

Miss.— Hill  V.  State,  112  Miss.  876, 
73  S  66.  T  ' 

Mo. — State  v.  Flannery,  263  Mo. 
679,  173  SW  1053;  State  v.  CKelley, 
258  Mo.  345,  167  SW  980.  52  LRANS 
1063:  State  v.  Nlbarger,  256  Mo.  289, 
164  SW  458;  State  v.  Lackey,  230  Mo. 
707,  132  SW  602;  State  v.  Martin, 
230  Mo.  680,  132  SW  595. 

Mont. — State  v.  Russell,  52  Mont. 
583.  160  P  655;  State  y.  Harris,  51 
Mont.  496.  154  P  198;  State  v.  McDon- 
ald. 51  Mont.  1,  149  P  279;  State  v. 
Jones.  48  Mont.  606,  139  P  441;  State 
v.  Murphy,  46  Mont.  591,  129  P  1058; 
State  V.  Vanella,  40  Mont.  328,  106 
P  364,  20  AnnCas  398;  State  v.  Rhys, 
40  Mont.  131,  105  P  494;  State  v. 
Paisley,  36  Mont.  237,  92  P  566;  State 
V.  Gordon,  35  Mont.  458.  90  P,  173. 

Nev. — State  v.  Tranmer,  89  Nev. 
142,  154  P  80;  State  v.  Mlrcovlch,  35 
Nev.  486,  130  P  765. 

N.  J. — State  v.  Schwarabach,  84  N. 
J.  L.  268,  86  A  423;  State  v.  Uns- 
worth,  84  N.  J.  L.  22,  86  A  64  [aff  86 
N.  J.  L.  237,  86  A  64];  State  v. 
Merkle,  83  N.  J.  L.  677,  86  A  330  [rev 
82  N.  J.  L.  172,  88  A  186];  State  v. 
Lleberman,  80  N.  J.  L.  606.  79  A  331 
[aff  82  N.  J.  L.  748,  82  A  1134]. 

N.  Y.— Peo.  V.  Trybus,  219  N.  T. 
18,  113  NB  538;  Peo.  v.  Gibson,  218 
N.  T.  70,  112  NE  730  [aff  169  App. 
Dlv.  934,  153  NTS  1132,  and  rearg 
den  218  N.  T.  719  mem,  113  NE  1063 
mem];  Peo.  v.  Spraeue,  217  N.  T. 
378,  111  NB  1077:  Peo.  v.  Watson.  216 
N.,T.  665,  111  NB  248,  AnnCasl917D 
272;  Peo.  v.  Swersky,  216  N.  Y. 
471,  111  NB  212  [mod  168  App.  Dlv. 
941  mem,  153  NTS  1134  mem];  Peo. 
V.  Dunbar  Contracting  Co.,  215  N.  T. 
416,  109  NE  554  [aff  165  Anp.  Dlv. 
69,  151  NTS  164.  82  N.  Y.  Cr.  288]; 
Peo.  V,  Perola.  215  N.  Y.  285,  109  NE 
590;  Peo.  v.  CardJUo,  207  N.  Y.  70, 
100  NE  715,  AnnCaRl914C  255;  Peo.  v. 
Silverman,  181  N.  Y.' 235,  73  NE  980: 
Peo.  V.  Stapler,  179  App.  Dlv.  881,  165 
NTS  513;  Peo.  v.  De  Vlllers,  170 
App.  Dlv.  690,  156  NYS  670;  Peo.  v. 
Weln.selmer,  117  Anp.  Dlv.  603,  102 
NTS  579  faff  190  N.  T.  637  mem,  83 
NE  1129  mem];  Peo.  v.  City  Prison, 
117  App.  Dlv.  154.  102  NTS  374  [aff 
188  N.  T.  549  mem,  80  NE  1118  mem]; 
Peo.  v.  Mallon,  116  App.  Dlv.  425,  101 
NTS  814  [aff  189  N.  T.  520  mem,  81 
KB  1171  mem];  Peo.  v.  Murphy,  113 
App.  Dlv.  363,  99  NTS  110.  20  N.  T. 
Cr.  150;  Peo.  v.  Hallen,  48  App.  Dlv. 
39,  62  NTS  573.  14  N.  Y.  Cr.  256 
[aff  164  N.  T.  565  mem,  58  NE  1090 
mem];  Peo.  v.  Flechter,  44  App.  Dlv. 
199.  60  NTS  777.  14  N.  Y.  Cr. '828; 
Peo.    V.    Chamberlain,    92    Misc.    720, 


or  rule  of  court  in  many  jurisdictions,  that  a  judg^ 
ment  will  not  be  reversed  for  trivial,  clerical,  formal, 
or  technical  errors  or  defects  which  do  n'ot '  affect 
substantial  rights.*  Conversely,  a  judgment  must  be 
reversed  where  there  has  been  committed  an  error 
which  was  not  technical  but  which  affects. the  sub- 

167  NYS  686;  Peo.  v.  Soule,  148  NYS 
876. 

N.  D.— State  v.  Tracy,  84  N.  D.  498, 

168  NW  1069;  State  V.  ToUey,  23 
N.  D.  284,  186  NW  784. 

Okl. — Provens  v.  Terr„  17  Okl.  612, 
87  P  661;  Turner  v.  Terr.,  16  Okl. 
667,  82  P  660;  Martin  v.  Terr.,  14  Okl. 
598,  78  P  88;  Hodge  v.  Terr.,  12  Okl. 
108,  69  P  1077;  Boggs  v.  U.  S.,  10 
Okl.  424,  11  Okl.  139,  63  P  969,  66 
P  927;  West  v.  State,  (Cr.)  164  P 
327;  Jeffries  v.  State,  (Cr.)  162  P 
1137;  Jone&  v.  State,  10  Okl.  Cr.  216, 
136  P  182,  137  P  121;  Scribner  v. 
State,  9  Okl.  Cr.  465,  132  P  933,  Ann 
Casl915B  381;  Edmons  v.  State,  9 
Okl.  Cr.  803,  182  P  923;  Brown  v. 
State,  9  Okl.  Cr.  382,  132  P  359;  Ed- 
wards V.  State,  9  Okl.  Cr.  806,  ISl 
F  956,  44  LRANS  701;  Bowlegs  v. 
State,  9  Okl.  Cr.  69,  130  P  824;  Coul- 
8on  v.  State,  8  Okl.  Cr.  ,403.  127  P 
1090;  Hawkins  v.  SUte,  '7  Okl."  Cr. 
385,  123  P  1024;  Rau  v.  State,  7  Okl. 
Cr.  349,  128  P  1037;  Jolly  v.  State,  6 
Okl.  Cr.  301,  115  P  124;  Reed  v.  State. 
2  Okl.  Cr.  589,  103  P  1042;  Reeves  v. 
Terr..  2  Okl.  Cr,  851,  101  P  1089; 
Hendrlx  v.  U.  S..  2  Okl.  Cr.  240,  101 
P  126;  Harjo  v.  U.  S..  1  Okl.  Cr. 
590,  98  P  1021,  20  LRANS  1013; 
Buck  V.  Terr.,  1  Okl.  Cr.  617,  98  P- 
1017. 

Or.— State  v.  Catholic,  76,  Or.  367, 
147  P  372.  AnnCasl917B  913;  State  v. 
Selby,  73  Or.  878,  144  P  657;  State  v. 
Pender,  72  Or.  94,  142  P  615;  State 
V.  Adler,  71  Or.  70,  142  P  344;  State  v. 
Ooddard,  69  Or.  73,  133  P  90,  138  P 
243,  AnnCasl916A  146;  State  v,  Arm- 
strong, 43  Or.   207,  78  P  1088. 

Pa. — Com.  v.  Trembley,  69  Pa. 
Super.   182. 

S.  D.— State  V.  Carmel,  86  S.  D.  293. 
164  NW  808;  State  v.  Fosburgh,  S2 
S.  D.  370,  143  NW  279,  AnnCa8l916A 
424;  State  v.  Carlisle,  30  S.  D.  475, 
139  NW  127;  State  v.  Madison,  23 
8.  D.   684,   122  NW  647'. 

Tenn. — Hamblln  v.  State,  126  Tenn. 
394,  160  SW  89;-  Muse  v.  State,  106 
Tenn.  181,  61  SW  80. 

Tex. — McGaughey  v.  State,  74  Tex. 
Cr.  629,  169  SW  287;  Carey  v.  State, 
74  Tex.  Cr.  112,  167  SW  366;  Cresen- 
cio  V.  State,  78  Tex.  Cr.  486,  165  S'W 
936;  Graham  v.  State,  73  Tex.  Cr. 
28,  163  SW  726;  Blackburn  v.  State. 
71  Tex.  Cr.  625,  160  SW  687;  John- 
son V.  State,  71  Tex.  Cr.  428,  160  S'W 
964;  PInkerton  v.  State,  71  Tex.  Cr. 
195,  16a  SW  87;  Bailey  v.  State,  69 
Tex.  Cr.  474,  155  SW  636;  Powdrill 
V.  State,  69  Tex.  Cr.  340,  155  S'W 
281;  Crutchfleld  v.  State,  68  Tex.  Cr. 
468,  152  SW  1053;  Lott  v.  SUte.  6« 
Tex.  Cr.  162.  146  SW  644;  Mitchell  v. 
State,  65  Tex.  Cr.  545.  144  SW  1006: 
Treadway   v.    State,    65   Tex.   Cr.    208, 

144  SW  665;  Leech  v.  State.  63  Tex. 
Cr.  339.  139  SW  1147;  Frailer  v. 
State,  62  Tex.  Cr.  640,  138  SW  620: 
Miller  V.  State.  62  Tex.  Cr.  507,  188 
SW  113;  Williams  v.  State,  62  Tex. 
Cr.  322,  137  SW  887:  'White  v.  State. 
61  Tex.  Cr.  498.  136  SW  662;  WllUamei 
V.  State,  61  Tex.  Cr.  352,  102  S'W 
1147:  Bollen  v.  State,  48  Tex.  Cr.  70. 
86  SW  1025. 

Utah— State  v.  Poulls,  46  Utah  840, 

145  P  1044;  State  v.  Chipman,  46  Utah 
549.  123  P  89. 

Wis— Smith  V.  State.  146  Wis.  «12. 
180  NW  461;  Parb  v.  State,  143  'Wis. 
561,  128  NW  65;  Sedlack  V.  State.  141 
Wis.  589,  124  NW  610;  Hack  v.  State. 
141  Wis.  346,  124  NW  492,  45  LRANS 
664. 

Wyo. — ^Harris  v.  State,  28  Wyo.  487. 
163  P  881,  AnnCasl917A  1201;  Bads 
V.  State.  17  Wyo.  490,  101  P  946. 


For  lat*f  OM«a,  darelopmMits  and  oliaafcs  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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stantial  rights  of  accused.*  While  ajppellate  conrts 
are  necessarily  vested  with  a  large  discretion  in  de- 
termining the  effect  o£  errors  in  criminal  cases/  tbey 
mnst  not  limit  their  consideration  to  the  question  of 
the  guilt  or  innocence  of  defendant,  but  must  deter- 
mine whether  he  has  been  given  a  fair  trial  in  which 
his  essential  rights  have  not  been  disr^arded  or  de- 
nied.' A  technicality  which  an  appellate  court  is 
anthorized  to  disregard  is  a  violation  of  some  ab- 
stract principle  of  law  which  does  not  go  to  the 
jurisdiction  of  the  court  nor  affect  the  substantial 
rights  of  defendant.*  However,  there  are  eases  in 
which  apparently  technical  errors  may  be  so  preju- 
dicial tfs  to  produce  the  gravest  injustice.>o  They 
may  be  so  numerous  that,  when  considered  together, 
they  cannot  be  deemed  harmless  ;^^  and  in  a  close 
case  errors  which  ordinarily  can  be  disregarded  with' 
safety  may  be  ground  for  reversal.^' 

[\  3752]  (3)  Error  Confesaed  or  Not  Contestod. 
Judgment  may  be  reversed  where  the  public  prose- 
cuting ofBcer  or  attorney-general  admits  or  con- 
fesses error,**  or  fails  to  controvert  the  claim  of  ap- 
pellant'* or  to  file  a  brief,*'  unless  a  statute  ex- 
pressly provides  that  reversal  can  be  had  only  on 
an  argument  satisfying  the  apfiellate  court  that 
the  judgment  should  be  reversed.**  On  a  writ  of 
error  by  the  state,  however,  the  default  of  defend- 
ant in  error  will  not  entitle  the  prosecution  to  a 
reversal  as  a  matter  of  course,  but  the  court  must 
decide  the  ease  as  though  he  had  ap;^eared  and 
aigned  it.**    A  statute  providing  that  a  judgment 

[a]  Pi'fxiUon  lmiMMisl1il«ir — "From 
an  experience  of  40  years  In  the 
practice  and  on  the  bench,  the  writer 
doubts  If  such  a  thing  as  an  abso- 
lutely flawless  trial,  from  a  tech- 
nical standDoint,  was  ever  had,  where 
the  defendant  In  a  criminal  case  was 
represented  by  able  counsel.  Where 
It  la  clearly  proved  that  a  defendant 
is  guilty  as  charged,  a  conviction 
<hould  not  be  reversed  unless  It  af- 
flrmatlvely  appears  from  the  record 
that  the  defendant  was  deprived  of 
some  substantial  right,  to  his  Injury, 
upon  the  trial.  To  require  perfec- 
tion In  all  of  the  rulings  of  the  trial 
court  would  simply  be  to  render  it 
impossible  to  enforce  the  law.  The 
supreme  question  on  an  appeal  Is  as 
fo  whether  or  not  the  material  rights 
of  the  appellant  were  respected  in 
the  trial  and  as  to  whether  or  not 
the  appellant  is  guilty  as  charged, 
and  if  this  be  clearly  established,  as 
is  done  In  this  case,  immaterial  er- 
rors, which,  in  the  light  of  the  en- 
tire record,  could  not  have  con- 
tributed to  hia  conviction,  should  not 
b«  ground  for  reversal."  Woody  v. 
SUte.  10  Okl.  Cr.  822,  "384,  13S  P  430, 
4>  LRANS  479. 

[b]  msMsaixlMr*  of  jiutlo«<— A 
statute  providing  that  the  judgment 
shall  not  be  reversed  for  errors  or 
defects  which  have  not  resulted  in 
a  DiiacatTlage  of  justice  is  construed 
to  have  the  same  meaning  as  a  stat- 
ute providing  that  a  judgment  shall 
not  be  reversed  for  technical  errors 
or  defects  which  do  not  aftect  sub- 
stantial rights.  State  v.  ClufT,  48 
Utah  102.  168  P  701  (criticizing  the 
employment  by  the  legislature  of  the 
phrase  "miscarriage  of  Justice"). 

6.  Ala. — Qlbson  v.  State,  14  Ala. 
A..  Ill,  72  8  210. 

Aril. — Lnjan  v.  State,  16  Arts.  123, 
HI  P  70«. 

Cal.— Peo.  V.  Miller,  171  Cal.  649, 
154  P  4««;  Peo.  v.  Frey,  165  Cal.  140, 
131  P  127;  Peo.  V.  Harlan.  29  Cal.  A. 
(00,  156  P  980;  Peo.  v.  Keko.  27  Cal. 
A.  351,  149  P  1003;  Peo.  v.  MacPhee. 
26  Cal.  A.  218,  146  P  522. 

Colo.— Peo.  V.  Heath,  Bl  Colo.  182, 
117  P  18«.  „ 

Kan. — State  ▼.  Wheeler,  89  Ktm. 
1(0,  130  P  <&S.  < 
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N.  T. — Peo.  V.  Manganaro,  218  N. 
T.  9,  112  NB  436;  Peo.  v.  Marendl.  218 
N.  T.  600,  107  NE  1058;  Peo.  v. 
Helneman,  211  N.  T.  476,  105  NE  673 
[rev  157  App.  Dlv.  622,  142  NYS 
888);  Peo.  v.  Gerdvlne,  210  N.  Y. 
184,  104  NE  129;  Peo.  v.  IJlnney,  202 
N.  Y.  389,  95  NE  756;  Peo.  v.  Wallcer, 
198  N.  Y.  329,  91  NE  806  [rev  134 
App^  r>iv.  909  mem,  118  NYS  1132 
meral:  Peo.  v.  Schlessel,  196  N.  Y. 
476,  80  NE  44  [rev  127  App.  Dlv.  610, 
112  NYS  45];  Peo.  v.  Strait,  154  N. 
Y.  165,  47  NE  1090;  Peo.  v.  Corey.  148 
N.  Y.  476,  42  NE  1066,  157  N.  Y.  332, 
51  NE  1024;  Peo.  v.  Grout,  174  App. 
Dlv.  608,  161  NYS  718  [app  dism  222 
N.  Y.  521  mem3;  Pei^v.  Maestry,  167 
App.  Dlv.  266,  152  WyS  767;  Peo.  v. 
Koppman,  158  App.  Dlv.  660,  143  NYS 
919;  Peo.  v.  Harper,  139  App.  Dlv. 
344,  124  NYS  12;  Peo.  v.  Shinburne, 
27  App.  Dlv.  424,  50  NYS  51,  13  N.  Y. 
Cr.  157. 

Or. — State  v.  Branson,  82  Or.  877, 
161  P  689. 

S.  D. — State  v.  Ham.  21  3.  D.  E98. 
114  NW  713. 

Tenn. — Moss  v.  State.  181  Tenn.  94. 
173  SW  859,  LRA1915D  361,  AnnCas 
1916B  1. 

Wis.— Alshelmer  v.  State,  165  Wis. 
646,  163  NW  255. 

7.  Peo.  V.  Fleming,  166  Cal.  857, 
136  P  291,  AnnCasl91&B  881. 

8.  Peo.  V.  Wilson.  23  Cal.  A.  513, 
138   P  971 

9.  Jones  V.  state,  10  Okl.  Cr.  216, 
136  P  182,  187  P  121. 

10.  Peo.  V.  Becker,  210  N.  Y.  274. 
104  NB  396.  216  N.  Y.  126.  109  NE 
127,  33  N.  Y.  Cr.  101,  AnnCasl917A 
600. 

11.  Peo.  V.  Harris,  209  N.  Y.  70, 
102  NE  646. 

18.  Peo.  V.  HInksman.  192  N.  Y. 
421,  85  NE  676;  Peo.  v.  Cascone.  185 
N.  Y.   317.   78   NE  287. 

18.  lowa.^State  v.  Bailey.  85 
Iowa  718,  60 'NW  561. 

Mo.— State  V.  Ooddard,  146  Ma  177, 
48   SW  82. 

N.  C— State  V.  Lee,  91  N.  C.  670; 
State  V.  Valentine,  29  N.  C.  141. 

S.  D. — State  V.  Ward,  36  S.  D.  416, 
155  NW  186. 

Va.— Harris  v.  Com..  110  Va.  906, 
68  SB  834. 


can  be  reversed  only  after  argument  does  not  re- 
quire oral  argument;  the  filing  of  a  brief  is  bu£Bi- 
cient.**  In  some  jurisdictions  it  is  the  practice  to 
reverse  on  a  confession  of  error  without  further  con- 
sideration or  comment,*'  but  under  some  circum- 
stances the  courts  depart  from  this  practice,'"  and  in 
other  jurisdictions  it  is  the  practice  of  the  appel- 
late court  carefully  to  examine  the  record  before  set- 
ting aside  a  conviction  of  crime  even  though  error 
has  been  confessed.'* 

[i  3753]  (4)  Error  of  Inteimodiate  Court. 
Where  an  intermediate  court  errs  in  its  disposition 
of  the  appeal  or  of  the  cause,  its  order  or  judgment 
may  be  reversed  on  appeal  or  error  proceedings  in 
a  still  higher  court.*' 

[i  3754]  (5)  Mistakes  or  Neglect  of  Accused— 
(a)  In  Oeneral.  A  judgment  cannot  be  reversed  be- 
cause of  accused's  ignorance  of  the  law,''  or  his 
mistakes;'*  or  because  of  error  committed  at  his 
instance;'*  or  because  of  the  incompetence,  omis- 
sions, or  mistakes  of  his  counsel." 

[i  3755]  (b)  Failure  to  Reserve  and  Presoit 
Error.  Ordinarily,  the  appellate  court  may  but  is 
not  required  to  reverse  for  errors  which  have  not 
been  properly  reserved  or  presented.'^  As  in  other 
cases "  it  will  not  reverse  for  such  errors  where 
they  have  not  prejudiced  the  substantial  rights  of 
defendant ;'"  but  the  rule  is  otherwise  where  the  er- 
ror or  defect  is  jurisdictional  or  is  of  such  a  fun- 
damental nature  that  it  cannot  be  waived  or  cured.'* 
While  the  judgment  may  be  reversed  on  the  ground 

14.  state  V.  Hogan,  85  Iowa  712, 
50  NW  880  (claim  that  the  verdict 
was  against  the  evidence). 

16.  Ireland  v.  Peo.,  1  Colo.  A.  126, 
27  P  872;  Loreni  v.  State,  53  Nebr. 
483,  78  NW  935. 

16.  Peo.  v.  Bradner,  44  Hun  233, 
26  NYWklyDIg  646  [mod  on  other 
grounds  107  N.  Y.  1,  18  NB  87,  27 
NYWklyDlg   272]. 

17.  Peo.  v.  Tarbox,  80  HowPR  (N. 
Y.)   818. 

18.  State  V.  Querln,  61  Mont  250, 
152  P  747. 

19.  Peo.  V.  Lewis,  127  Cal.  207,  69 
P  830;  Lawson  v.  Peo.,  (Colo.)  166 
P  771;  Zancannelli  v.  Peo.,  (Colo.)  166 
P  612. 

aa  Lawson  y.  Peo..  (Colo.)  165  P 
771  (when  former  attorney-general 
has,  during  his  term  of  office,  tiled  an 
able  and  exhaustive  brief);  Zancan- 
nelli v.  Peo.,  (Colo.)  165  P  612  (where 
the  nature  of  the  case  is  such  that  a 
good  purpose  may  be  served  by 
briefly  stating  the  facts  and  com- 
menting thereon). 

91.  State  V.  Stevens.  153  N.  C. 
604,  69  SB  11. 

39.  State  V.  Budd,  65  Oh.  St.  1, 
60  NB  988;  McKennon  v.  State,  42 
Tex.  Cr.  871.  60  SW  41,  96  AmSR 
802. 

33.  Lopes  V.  State,  46  Tex.  Cr.  473, 
80  SW  1016. 

34.  Carey  v.  State,  (Tex.  Cr.)  60 
SW  550  (giving  of  testimony  deroga- 
tory to  hia  own  case). 

98.  State  V.  Robinson,  20  W.  Va. 
713,  43  AmR  799. 

96.  Edwards  v.  Terr.,  8  Ariz.  342, 
76  P  458;  Peo.  v.  Barnes,  270  111.  674. 
110  NE  881;  Lyons  v.  State,  6  Okl.  (3r. 
581,  120  P  665. 

87.  Ripper  v.  XJ.  S..  178  Fed.  24, 
101  CCA  152,  179  Fed.  497.  103  CCA 
478;  Peo.  v.  Yund,  163  Mich..  604.  128 
NW  742;  Peo.  v.  Jordan,  126  App. 
Dlv.  522,  109  NYS  840. 

Afflxauuio*  wheie  emor  sot  vrop- 
•zly  presented  see  supra  {  8738. 

88.  See  supra  9  3761. 
88.     Peo.    V.    Yund,    163    Mich.    604, 

128  NW  742;  State  v.  Cream.  43  Mont. 
47.  114  P  603.  AnnCasl912C  424. 

30.  Peo.  V.  Bradner,  107  N.  Y.  1,. 
13  NE  87,  27  NYWklyDlg  272  [mod 
44  Hun  233.  26  NYWklyDlg  546]. 
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that  throi^h  no  faalt  of  bis  own  aconaed  has  been 
prevented  from  properly  presenting  his  appeal  by 
means  of  a  bill  of  exceptions,  statement  of  facts, 
or  other  mode  recognized  by  law,*^  to  justify  this 
action  it  mnst  affirmatively  appear 'that  he  has  used 
due  diligence  and  that  the  failure  is  not  due  to  his 
own  fault.** 

r$*3756]  b.  Scope  and  Extent  of  Belief— (1) 
Conditional  Beversal  Where  the  errors  committed 
can  be  cured  by  a  judgment  for  a  lower  grade  of 
the  offense,  the  appellate  court  may  reverse  on  the 
condition  that  the  attorney  for  the  state  refuse  to 
consent  to  the  entry  of  such  a  judgment."  Also 
where  several  cases  were  erroneously  consolidated 
but  the  testimony  introduced  in  support  of  all  of 
the  charges  could  have  been  used  to  secure  the  con- 
viction of  any  one,  an  order  may  be  made  reversing 
the  judgments  nnless  the  attorney-general  elects  to 
treat  the  conviction  as  a  conviction  for  one  offense 
only.**      ' 

[$  3757]  (2)  Partial  Berarsal.'*  The  appellate 
court  may  reverse  a  judgment  of  a  lower  court  as  to 
part  and  affirm  as  to  part,  where  the  legal  part  is 
severable  from  that  which  is  illegal.**  So  a  judg- 
ment upon  a  joint  indictment  and  trial  may  be  re- 
versed as  to  one  or  more  and  affirmed  as  to  the 
other  defendants,*'  and  where  there  was  a  joint 
indictment  of  two,  and  a  trial  of  only  one,  a  judg- 
ment of  conviction  of  both  will  be  afBrmed  aa  to 


the  one  tried  and  reversed  as  to  the  one  not  tried.** 
However,  the  judgment  may  be  so  far  a  unit  that 
it  should  be  either  reversed  or  affirmed  as  a  whole  ;** 
and  it  is  held  that  where  two  defendants  tried  to- 
gether sned  out  a  joint  writ  of  error  and  joined  in 
the  assignment  of  errors  and  argument,  the  only 
judgment  that  can  be  rendered  by  the  appellate 
court  is  an  affirmance  or  reversal  as  to  both,'"' 

[i  3758]  (S)  Making  Final  Diapoaition  or  Be- 
mandiiig  for  Fartber  Proceedings — (a)  In  QenwaL 
An  appellate  court  possesses  power  on  reversal  to 
discharge  the  prisoner  absolutely  if  justice  requires 
it.*^  Such  a  course  is  proper  where  accused  has 
manifestly  suffered  enough  for  the  crime  of.  which 
he  was  convicted,**  where  he^  cannot  be  tried  again 
for  the  same  offense,**  where  the  time  daring  which' 
he  may  be  sentenced  has  passed,**  or  where  the  evi- 
dence in  the  trial  court  was  insufficient  to  establish 
the  offense  and  it  does  not  appear  that  it  oould  be 
strengthened  on  a  new  trial.**  In  some  states  it  is 
provided  by  statute  that  the  appellate  court  must 
direct  defendant's  discharge  from  custody  where  it 
reverses  the  judgment  without  ordering  a  new 
trial;**  and  at  common  law,  where  the  judgment 
was  reversed  on  writ  of  error,  the  only  disposition 
possible  was  the  discharge  of  the  prisoner.*'  How- 
ever, in  most  jurisdictions  the  appellate  court  pos- 
sesses statutory  p>ower  on  reversal  to  render  such 
judgment  as  the  lower  eonrt  should  have  rendered,** 


31.  Elliott  V.  State,  S  Okl.  Cr.  63, 
113  P  213;  Vanslckle  ▼.  State.  (Tex. 
Cr.)  188  SW  1006;  Jackson  v.  State, 
47    Tex.   Cr.    667,    86   SW   10. 

38.  Jordan  v.  State,  6  Okl.  Cr.  384, 
118  P  813;  Vanslckle  v.  State,  (Tex. 
Cr.)  188  SW  1006;  Jackson  v.  State, 
70  Tex.  Cr.  292.  166  SW  1188;  Smith 
V.  State.  70  Tex.  Cr.  241.  166  SW 
224:  Walker  v.  State,  (Tex.  C!r.)  98 
SW  265. 

38.  Threet  v.  State,  110  Ark.  162, 
161  SW  139:  Roberson  v.  State.  109 
Ark.  420.  160  SW  214;  Com.  v.  law- 
less, 103  Uass.  426. 

34.  Davis  v.  State,  118  Ark.  31, 
17S  SW  1168. 

as.     ICodlfleatlMi  see  supra  f   3749. 

86.  U.  S.— BHts  V.  U.  S..  153  U.  S. 
308,  14  set  924,  88  L,.  ed.  726. 

Conn. — Taff  v.  State,   39  Conn.  82. 

111. — Grom  T.  Peo.,  135  111.  A.  453. 

Ind. — Dorsey  v.  State,  179  Ind.  631, 
100  NE  369;  Kennedy  v.  State,  62  Ind. 
136. 

Mo. — State  v.  Kennedy,  88  Mo.  841. 

Nebr. — Yeoman  v.  State,  81  Nebr. 
252,  117  NW  997  [mod  reh  81  Nebr. 
244,   116  NW  784]. 

N.  T. — Syracuse,  etc.,  Plank-Road 
O.  V.  Peo.,  66  Barb.  26. 

Oh. — State  V.  Tipple.  89  Oh.  St.  35, 
106  NB  76;  Montgomery  v.  State,  7 
Oh,  St.  107;  Lougee  v.  State,  11  Oh. 
68. 

Or. — State  v.  Ross,  65  Or.  450,  104 
P  696,  106  F  1022,  42  LRANS  601,  613 
[app  dism  227  U.  S.  160,  38  SCt  220, 
67  L.  ed.  4681. 

37,  Ala. — Chaney  v.  State,  4  Ala. 
A.  89,  68  S  686. 

111.— Fletcher  v.  Peo..  62  HI.  896. 

Ky.— Williams  v.  Com;,  110  SW  389, 
33  KyL  330. 

Miss.— Wall  V,  State,  61  Miss.  396, 
24  AmR  640. 

Mo. — State  V.  Stair,  87  Mo.  268.  66 
AmR  449. 

Tex. — Moore  v.  State,  4  Tex,  A. 
127. 

Va. — ^Jones  v.  Com.,  31  Oratt.  (72 
Va  )   886 

W.  Va.'— State  v.  McCoy,  61  W.  Va. 
268,   67  SB  294. 

[a]  Wlisra  a  sewxaaoe  Is  refosad 
and  both  defendants  are  found  guilty, 
but  the  record  shows  no  evidence  as 
to  one,  the  judgment  will  be  reversed 
as  to  him  and  affirmed  as  to  his  co- 


defendant.  Wall  v.  State,  51  Miss. 
896,  24  AmR  640.  Compare  Isaacs  v. 
State,  48  MUs.  234  (where  it  was  held 
that  a  joint  judgment  against  sev- 
eral was  not  separable). 
_  3a  Agee  v.  State,  190  Ala.  19,  67 
8  411. 

39.  Peo.  V.  OauI°,  283  111.  680,  84 
NE  721   [rev  136  111.  A.  4461. 

40.  Krause  v.  U.  S.,  147  Fed.  442, 
78  CCA  642. 

41.  Daily  v.  State,  10  Ind.  636: 
Walsh  V.  Com.,  224  Mass.  39.  112  -NE 
486;  Peo.  v.  Cox,  67  App.  Dlv.  344, 
73  NTS  774:  Shepherd  v.  Peo.,  26  N. 
T.  406,   24  HowPr  388. 

[a/]  atatnte  ooaatmeA, — ^A  statute 
providing  that  on  reversal  the  ap- 
pellate court  shall  render  such  judg- 
ment as  the  court  belowshould  have 
rendered,  or,ren4nd  for  that  purpose 
to  the  lower  court,  is  construed  to  be 
remedial  in  nature,  to  be  permissive 
rather  than  mandatory,  and  not  to 
curtail  the  power  previously  pos- 
sessed by  the  court  to  discharge  the 
prisener  entirely  in  a  proper  case. 
Walsh  v.  Com.,  224  Mass.  89,  112  NE 
486. 

[b]  Whara  aoonssd  has  bsan  ao- 
qnlttad  by  reason  of  a  variance  be- 
tween the  Indictment  and  the  proof, 
the  appellate  court  will  not,  on  a 
motion  by  the  prosecution,  order  him 
to  be  held  for  his  appearance  at  a 
new  trial  because  the  prosecution  al- 
leges a  clerical  mistake  In  the  pro- 
ceedings for  which  he  Is  not  respon- 
sible. State  V.  Jones,  11  N.  J,  L. 
289. 

49.  Oaleo  V.  State,  107  Me.  474.  78 
A  887:  Walsh  v.  Com.,  224  Mass.  89, 
112  NE  486  (where  accused  has  paid 
quintuple  the  fine  which  could  law- 
fully have  been  Imposed  for  the  com- 
paratively Insignificant  statutory  of- 
fense of  which  he  was  convicted); 
Peo.  V.  Scheuren,  148  App.  Dlv.  324, 
ISt  NTS  1026{  Clellana  v.  C^om.,  8  Pa. 
223;  Com.  V.  Fetterman,  26  Pa.  Super. 
669. 

43.  Dunbar  v.  Terr.,  6  Arls.  184, 
60  P  SO;  Peo.  v.  Burt.,  61  Mich.  199, 
16  NW  378;  State  v.  Harr.  77  W.  Va. 
637,  88  SE  44. 

[a]  OfTease  taiMd  by  Uattatloaa. 
—Peo.  V.  Burt,  61  Mich.  199,  16  NW 
378;  State  v.  Harr,  77  W.  Va.  687,  88 
SE  44. 


44.  Derby  v.  State,  24  Oh.  Clr.  Ct. 
304. 

48.  Ala. — ^Templln  v.  State,  169 
Ala.  128,  48  8  1027;  Allen  v.  State,  40 
Ala.  334.  91  AmD  477. 

111.— Miller  V.  Peo.,  90  HI.  409. 

Iowa. — State  v.  Clouser,  72  Iowa 
302,  33  NW  686. 

Mass. — Com.  v.  Ordway,  12  Cnsh. 
270. 

Mo. — State  V.  Jamison,  268  Mo.  186, 
186  SW  972;  State  v.  Brltton,  183  SW 
296;  State  v.  Brinkman,  40  Mo.  A. 
284;  State  v.  Fuchs.  17  Ho.  A-  458: 
State  V.  Dieckhotr,  1  Mo.  A.  83. 

N.  M.— U.  S.  V.  Lewis.  2  N.  M. 
459. 

N.  T.— Peo.  V.  Brown,  64  Misc.  677. 
120  NTS  859. 

Utah. — State  ▼.  Qordon.  28  Utah  15. 
76  P  882 

Bng. — ^Holt  y.  Reg.,  8  D.  A  Ii.  774. 

48.  Peo.  V.  Elphls,  7  Cal.  Unrep. 
Cas.  160,  72  P  838.  And  see  Peo.  V. 
Lee  Look,  143  Cal.  216,  79  P  1028 
[app  dism  195  U.  S.  623,  26  SCt  786, 
49  L.  ed.  349]  (holding,  howevei^ 
that  the  statute  does  not  apply,  whera 
not  only  the  judgment  against  de- 
fendant, but  also  the  denial  of  a  new 
trial,   were   reversed). 

[a]  la  truw  Texk  (1)  a  statutory 
provision  to  this  etCect  (Shepherd  v. 
Peo.,  26  N.  T.  406,  24  HowPr  888) 
(2)  was  amended  so  as  to  permit  th« 
appellate  court  to  remit  the  record  to 
the  lower  court  to  pfuss  such  sen- 
tence thereon  as  the  appellate  court 
should  direct  (McKee  v.  Peo.,  8t  K. 
T.  289). 

47.  Walsh  v.  Com.,  224  Mass.  S». 
112   NE  486    (dictum). 

48.  U.  8.— Trono  v.  V.  S.,  199  U. 
S.  621.  26  set  121,  60  L.  ed.  292.  4 
AnnC^B  773  (dealing  with  power  of 
supreme  court  of  Philippine  Islands); 
Whltworth  v.  U.  S.,  114  Fed.  302. 
62  CCA  214. 

Ala. — Washington  v.  State,  126  Ala. 
40,  28  8  78;  McLeod  v.  State,  86  Ala. 
896  (formal  error  correctable  from 
record). 

Mass. — Jacqulns  v.  0>ra.,  9  Cush. 
279. 

Miss. — ^Anthony  v.  State.  21  Miss. 
263;  Oliver  v.  State.  6  Miss.  14. 

N.  J.— State  V.  Jefferson,  88  N.  J.  L. 
447.  97  A  162. 

N.   T.— Peo.   V.   Welner,   211   N.   T. 


PorlaM* 


dSTSlopnMrts  and  tihmnfm  In  the  law  see  oumulativ*  Annotattona,  same  title,  page  and  note  number. 
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or  to  remand  to  the  lower  court  for  that  pnipose,** 
lod  in  some  jurisdictions  the  appellate  court  is  pro- 
hibited by  statute  from  dischaiging  defendant  on  re- 
rersat  except  in  the  single  instance  where  it  ap- 
pears that  no  offense  whatever  has  been  -  commit- 
ted.»»  Where  tbore  is  no  reversible  error  except  in 
the  sentence  or  judgment,  the  appellate  court  on  a 
reversal  need  not  discharge  defendant  nor  order  a 
new  trial,  but  may  remand  to  the  trial  court  for  the 
imposition  of  a  proper  judgment  and  sentence."* 
Likewise  the  case  may  be  remanded,  not  for  a  new 
trial,  but  for  sentence,  after  compliance  with  the 
proper  formalities,  where  it  does  not  appear  that 
aeeused  was  present  when  judgment  was  rendered,'^ 
or  that  he  was  asked  if  he  had  anything  to  say 
why  sentence  should  not  be  pronounced.'*  Some- 
tiines  the  appellate  court  reverses  and  remands,  not 
4(9,  IDS  NB  6S8   taff  l&S  App.   Div. 


Ml,  138  NTS  SJOl.  Contra  Fenin(ter 
T.  Peo..  15  AbbPr  128,  24  HowPr 
S41  [aS  2<  HowPr  6991. 

Fa. — Beale  v.  Com..  f5  Pa.  11. 

Philippine. — ^tr.  S.  V.  Angeles,  A 
Phlltpplne  4S6:  V.  8.  v.  Catajay.  8 
Philippine  398;  U.  S.  t.  Abljan,  1 
Philippine  8S. 

Porto  Rico. — Peo.  v.  Asullar,  U 
Porto  Rico  «7. 

Tenn. — Sta^e   ▼.   Shaw,    8   Humphr. 

Tex.— Peters  v.  State,  (Cr.)  97  SW 
498. 

Ta.— Hall  V.  Com.,  «  Leigh  816,  29 
AmD  288:  Hurry  v,  Com.l  6  Leifch 
720:  Brooks  v.  Com.,  4  Leigh  889. 

W.  Va. — State  v.  Ctoald,  28  W.  Va. 
258.  But  see  State  ▼.  Meoney,  27 
W.  Ta.  646  (holding  that  where  the 
court  belowr  has  a  discretion.  In  as- 
sessing the  punishment,  to  choose 
between  a  fine  and  imprisonment,  and 
between  imprisonment  In  the  jail  or 
in  the  penitentiary,  but  is  without 
discretion  to  assess  a  fine  where  It 
(cntences  accused  to  the  penitentiary, 
and  errs  In  adding  a  fine  to  Im- 
prisonment In  the  penitentiary, 
the  appellate  court  cannot  render 
Judgment  as  It  does  not  know  what 
judgment  the  trial  court  would  have 
rendered  within  the  limits  of  Us  dis- 
cretion). 

4».  IT.  S.— Ballew  v.  V.  S..  180  TT. 
a  187,  1<  set  263.  40  L.  ed.  388; 
Wtchell  V.  V.  a.,  198  Fed.  874,  118 
CX:a  436. 

Ark.— EiastlInK  ▼.  Stete,  89  Ark. 
189,  C2  8W  684;  Routt  ▼.  8Ut«L  81 
Ark.  694,  34   SW  262.  ^ 

Oa. — Glover  v.  State,  7  Oa.  A.  828, 
it  SB  687. 

ni.— Baxter  ▼•  Peo.,  8  111.  388. 

Ky. — Smith  v.  Com..  67  SW  82,  28 
KyL  2271. 

N.  J. — State  V.  Jefferson.  88  N.  J. 
L.  447.  97  A  162. 

N.  T. — ^Peo.  V.  Bork.  98  N.  T.  188; 
Ratxky  v.  Peo.,  29  N.  Y.  124. 

Or. — State  v.  Ilarple,  15  Or.  206,  14 
P  521.     . 

Tex. — Schntie  v.  State,  SO  Tex. 
598. 

Wash. — State  v.  Lillle,  60  Wash. 
:ao,  110  P  801:  state  V.  Beatty.  69 
Wash.  235,  109  P  1011;  Foster  v. 
Woolery,  32  P  1083;  Way  v.  Woolery, 
(  Wash.   157.    32  P  1082. 

Ont. — Corn-wall  v.  Reg.,  33  V.  C.  Q. 
B.  106. 

60.  State  V.  Tyree,  70  Kan.  208, 
n  P  625,  3  AnnCas  1020. 

51.  U.  S. — ^Whltworth  v.  \J.  S..  114 
Fed.  302,  52  CCA  214;  Haynes  v.  U. 
S.,  101  Fed.    817,  42  CCA  34. 

Ala. — Ex  p.  Robinson,  183  Ala.  30, 
(1  8  177  [certiorari  den  6  Ala.  A.  13, 
««  S  558];  Taylor  v.  State,  167  Ala. 
91,  62  8  7S6;  Herrlngton  v.  State, 
8T  Ala.  1,  5  S  831;  De  Bardelaben  v. 
State.  60  Ala.  179;  Du  Bose  v.  State, 
(A.)  73  S  ISl;  Stout  v.  State,  (A.) 
72  S  782  [certiorari  den  73  8  1002 
memi;  Mulligan  v.  State,  (A.)  72  S 
1*1  [certiorari  den  73  S  1001];  Kirk- 
land  V.  State,  12  Ala.  A.  204,  88  S 
M;  Lewis    ▼■    SUte.    10  Ala.   A.    81. 


64  S  637;  London  v.  SUte.  (A.)  61  S 
611;  Barrentlpe  v.  State,  3  Ala.  A. 
188,  67  S  1026;  Lewla  v.  State,  8  Ala. 
A.  20.  67  S  1012. 

Ark.— Baker  v.  Stete,  4  Ark.  68. 

Dak. — Terr.  v.  Conrad.  1  Dak.  888, 
46  NW  605. 

D.  C— Fletcher  v.  U.  S.,  42  App.  63, 
611. 

Pla.— Smith  V.  SUte,  71  Fla.  839. 
71  8  916:  Taylor  v.  State,  67  Pla. 
127,  64  8  464;  Hunter  v.  State,  64  Fla. 
816,  60  8  786;  Jones  v.  State,  64  Fla. 
92,  69  S  892,  LRA1915B  71;  Irvin  v. 
Stete,  62  Fla.  51,  41  8  785,  10  Ann 
Cas  1003;  Wallace  v.  State,  41  Fla. 
647.  26  8  713;  Roberts  v.  State,  30 
Fla.  82,  11  S  538. 

Hawaii. — Terr.  v.  Armstronx*  22 
Hawaii  626,  636  [quot  Cyc]. 

Ida. — Terr.  v.  authrle,  2  Ida. 
(Hash.)   432,  17  P  39. 

111.— Peo.  V.  Buokman,  279  111.  848, 
116  NH  836;  Peo.  v.  Blllott,  272  111. 
692,  112  NB  300:  Peo.  v.  Rardin,  256 
111.  9,  99  NG  69,  AnnCasl913D  614. 
LRA191SD  450;  Peo.  v.  Coleman.  261 
111.  497,  96  NB  289:  Neathery  v.  Peo., 
227  111.  110.  81  NE  16;  Henderson  v. 
Peo.,  165  111.  607.  46  NB  711;  Wallace 
V.  Fee.,  159  111.  446,  42  ME  771; 
Peo.  V.  Brown,  192  HI.  A.  483.  But 
see  Peo,  v.  Goodwin,  26S  111.  99,  104 
NE  1018  (holding  that  this  cannot  bo 
done  where  it  involves  a  correction 
of  the  verdict,  as  the  verdict  can  bo 
corrected  only  in  the  presence  of  the 
jury  and  with  their  assent). 

Kan. — SUto  V.  Demmtng,  79  Kan. 
526,  100  P  286;  SUte  v.  Tyree,  70 
Kan.  203,  77  P  290,  78  P  626,  3  Ann 
CtiB  1020  (reviewing  authorities). 

La. — SUte  V.  Williams,  114  La.  940, 
38  S  886;  State  v.  Nicholson,  14  La. 
Ann.  785. 

Hd.— Kenny  v.  SUte.  121  Md.  120, 
87  A  1109;  Cochran  v.  SUte,  119  Md. 
539,   87   A    400. 

Mich. — Peo.  V.  Harrison,  194  Mich. 
863.  160  NW  623. 

Miss. — Wharton  v.  Stete,  41  Miss. 
680:  Kelly  v.  State,  11  Miss.  618. 

Mo.— State  v.  Hesterly,  178  JIo.  48, 
76  SW  985;  State  v.  Gordon.  158  Mo. 
576,  66  SW  76. 

Mont. — In  re  Lewis,  61  Mont.  539, 
164  P  718. 

Nebr. — McCormlck  v.  State,  71 
Nebr.  605,  99  NW  237;  Qriffen  v. 
State,  46  Nebr.  282,  64  NW  966. 

N.  Y.— Harris  v.  Peo.,  69  N.  Y.  599; 
FItagerrold  v.  Peo..  37  N.  Y.  686; 
McKee  v.  Peo.,  32  N.  Y.  239;  Ratzky 
V.  Peo.,  29  N.  Y.  124,  28  HowPr  112; 
Syracuse,  etc..  Plank  Road  Co.  v.  Peo., 
66  Barb.  25;  Hussy  v.  Peo..  47  Barb. 
608;  Walters  v.  Peo.,  19  AbbPr  212. 
But  see  Peo.  v.  DeGraff,  56  Misc.  429, 
107  NYS  1038  (holding  that  the  stat- 
ute does  not  permit  a  remanding  of 
the  case  to  a  court  of  special  sessions 
for  the  purpose  of  correcting  the 
judgment). 

N.  C. — Stete  V.  Cnierry,  154  N.  C. 
624,  70  SE  294;  State  v.  Black,  160 
N.  C.  866,  64  SE  778;  Stete  v.  Crowell, 
116  N.  C.  1062,  21  SE  502;  State  v. 
Lawrence,  81  N.  C.  622;  State  v.  Up- 
church,  31  N.  C.  464. 


for  sentence  or  new  trial,  but  with  directions  to  dis- 
miss the  case,'*  enter  a  nolle  prosequi,'"  quash  the 
indictment,'*  hear  *'  or  grant ''  a  motion,  or  to  hear 
evidence  as  to  an  alteration  of  the  indictment;'* 
and  where  the  judgment  is  reversed  because  the  in- 
dictment or  information  was  technvcally  defective,'" 
because  a  juror  was  substituted  without  the  eon- 
sent  of  the  prisonar,"^  because,  althoi^h  the  indict- 
ment is  good,  the  verdict  is  unwarranted  and  il- 
l^al,"  or  where  judgment  is  simply  arrested  on  an 
appeal,"  the  prisoner  may  be  remitted  to  the  custody 
of  the  jailer  ,of  the  proper  county  '*  or  directed  to 
appear  before  the  trial  court  of  the  proper  county  at- 
the  next  regular  term  "  in  order  that  a  new  indict- 
ment may  be  presented  or  such  other  proceedings 
may  be  had  as  are  proper  under  the  circumstances." 
Also  the  ease  is  sometimes  remanded  on  reversal 

Qh. — Picket  V.  Btete,  22  Oh.  St.  406: 
Williams  V.   State,   18  Oh.   St.   46. 

Okl.— Wood  V.  Stete,  4  Okl.  O.  48«, 
112  F  11,  46  LRANS  673. 

Or. — Stete  V.  Houghton,  46  Or.  12, 
76  P  822. 

Pa. — Cam.  v.  Peach.  170  V^.  172, 
32  A  682:  Beale  v.  C^m..  26  Pa.  11; 
Com.  V.  BIngle.  62  Pa.  Super.  106; 
Com.  V.  Shields,  60  Fa.  Super,  194; 
Com.  V.  Lewis.  29  Pa.  Super.  282; 
Com,  V.  Barge,  11  Pa.  Super.  164. 

8.  C— Stete  V.  Baker,  58  8.  C.  Ill, 
36  SE  501. 

Utah. — Stete  v.  Carmen,  44  TTteh 
353,  140  P  670. 

Wash. — State  v.  Andrews,  71  Wash. 
181,  127  P  1102;  State  v.  King,  50 
Wash.  312,  97  P  247,  16  Ann(>U9  332: 
State  V.  OlUuIy,  50  Wash.  1,  96  F 
612;  WaUon  v.  Stete,  2  Wash.  504, 
27  P  226 

Wis. — 'Lacy  V.  Stete,  15  w:is.  18; 
Peglow  V.  State,  12  Wis.  634^  Bene- 
dict V.  Stete,  12  Wis.  818. 

N.  B. — Rex  V.  Sperdakes,  40  N.  B. 
428. 

Vowar  of  appallate  oovrt  to  modUr 
•xoaasive  or  •xroaaons  ssntanoe  see 
supra  I   3749. 

88.  Stete  V.  Randolph,  139  Mo.  A. 
314,  123  SW  61. 

63.  Ala. — Bryant  v.  SUte.  13  Ala. 
A.  206,  68  8  704  [certiorari  den  69  S 
1017  mem]. 

Fla.— Keech  v.  State,  16  Fla.  691. 

Kan. — SUte  v.  Jennings,  24  Kan. 
642 

Mich. — Peo.  V.  Palmer,  105  Mich. 
568,  63  NW   656. 

Nebr. — Dodge  v.  Peo.,  4  Nebr.  220. 

N.  Y.— Peo.  V.  Nesce,  201  N.  Y.  Ill, 
94  NE  656.  Contra  Messner  v.  Peo.. 
46  N.  Y.  1. 

Pa. — McCue  T.  Ctem.,  78  Pa.  186,  81 
AmR  7. 

8.  C. — SUte  V.  Jefcoat.  20  S.  C. 
383;  State  v.  Trezevant,  20  8.  C. 
363,  47  AmR  840. 

Wyo. — KInsler  v.  Terr.,  1  Wyo. 
112. 

■M.  Cummins  v.  State.  8  Okl.  Cr. 
180.  117  F  1099;  Weston  v.  Terr.,  1 
Okl.  Cr.  407.  98  F  860. 

SB.  Peo.  V.  Chappell,  27  Mich.  486: 
Peo.  V.  Galge.  23  Mich.  98. 

se.  Dunklin  v.  Stete,  134  Ala.  196, 
32  S  666. 

67.  Luther  v.  State,  27  Ind.  47. 

68.  Miller  v.  Stete,  139  Wis.  67, 
119  NW  850. 

59.     SUte  V.  West,  21  W.  Va.  796. 

00.  Peter  v.  State,  4  Miss.  433: 
In  re  NIchOlls.  6  N.  J.  L.  639;  Lan- 
drum  V.  State,  37  Tex.  Cr.  666,  40  SW 
737;  PIttman  v.  State,  14  Tex.  A. 
676;  Stete  v.  Riley,  36  Wash.  441. 
78  P  1001. 

61.  State  v.  Williams,  3  Stew. 
(Ala.)   454. 

09.  State  V.  Hendricks,  38  La.  Ann. 
682. 

68.  State  V.  Cook,  20  La.  Ann.  130; 
Jones  V.  State,  19  Miss.  316;  Calvin 
V.  State,  25  Tex.  789. 

B4.     Btete  V.  Barnes,  59  Mo.  154. 

BE.  Dodd  V.  Stete,  5  Okl.  Cr.  513. 
115  F  632. 

08.     See  cases  supra  notes  60-66 
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with  leave  or  directions  for  amendment  of  the  affi- 
davit ^or  information,*'  and  on  an  appeal  from  an 
intermediate  court  whose  decision  ia  reversed  the 
case  may  be  remanded  with  directions  to  dismiss 

the  flDD6&l  ^^ 

[$  3759]  (b)  Ordering  New  Trial  Statutes 
providing  that  an  appellate  court  may  grant  a  new 
trial '"  are  construed  to  authorize  it  to  do  so  in 
a  proper  case  even  though  api>ellant  does  not  ask 
for  such  relief.'"  While  these  statutes  confer  on 
the  appellate  court  a  broad  and  liberal  discretion,  in 
the  matter  of  ordering  a  new  trial,'^  they  do  not 
confer  a  capricious  or  arbitrary  power.'*  It  is 
proper  for  the  appellate  court  to  oiiler  a  new  trial 
where  the  judgment  is  reversed  on  account  of  a 
fundamental  error  which  has  prevented  accused  from 
having  a  fair,  legal,  and  impartial  trial,'*  and  where 
on  a  new  trial  competent  and  material  evidence  tend- 
ing to  show  guilt  may  be  introduced;'*  but  a  new 
trial  will  not  be  granted  where  the  ends  of  justice 
do  not  require  it,'*  or  where  it  would  be  useless,'* 
defendant  being  entitled  to  his  discharge  on  re- 
versal where  he  cannot  be  tried  again  or,  if  tried, 
cannot  be  convicted."  A  new  trial  is  frequently 
granted  where  the  judgment  is  reversed  on  account 
of  Ipck  of  arraignment;"  of  refusal  to  permit  the 
withdrawal  of  a  plea  of  guilty;'*  of  reception  of  im- 


proper evidence;*"  of  the  exclusion  of  pertinent  and 
material  evidence;**  of  the  insufficiency  of  the  evi- 
dence;** of  errors  in  instructions  which  were  not 
cured;**  of  an  expression  or  intimation  of  opinion 
by  the  trial  judge  as  to  what  has  ^r  has  not  been 
proved;**  of  conviction  of  a  crime  not  charged;*'  of 
falilure  of  the  trial  court 'to-  declare  whether  the 
facts  found  in  the  special  verdict  do  or  do  not 
constitute  the  offense  charged;**  of  tHe  loss  or  de- 
struction, without  fault  of  accused,  of  the  record  or 
such  portion  thereof  as  is  necessary  to  a  review  of 
the  errors  assigned.*'  In  some,**  but  not  in  other," 
jurisdictions  it  is  deemed  proper  for  the  appellate 
court  to  direct  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  Where  one  count  of  the  indiet- 
ment  is  defective,  the  cause  may  be  remanded  for  a 
trial  on  the, remaining  counts.** 

[$  3760] '  c.  Disagreement  of  Gonrt  as  to 
Qronnds  for  ReversaL  Where  the  majority  of  tbe 
court  agree  that  the  judgment  is  erroneous  upon  a 
point  which  may  be  assigned  as  error  it  will  be 
reversed,  although  the  majority  may  not  agree  as 
to  the  particular  grounds  upon  which  their  'decisiDn 
is  based.** 

[$  3761]  d.  Etfect  The  effect  of  a  general  and 
unqualified  reversal  is  to  nullify  the  ifrior  proceed- 
ings completely  and  to  leave  the  case  as  though 


67.  Bx  p.  Uooneyham,  (Ala.  A.) 
.73  8  990  (dtrectiona  to  quash  affi- 
davit unless  properly  amended) ;  Peo. 
▼.  Jackson,  178  111.  A.  355;  State  v. 
Austin,  72  Vt.  46,  47  A  102. 

68.  St.  Louis  v.  Kneper,  11  Mo.  A. 

69.  Cal. — Peo.  v.  Lee  Tune  ChonKp 
94^Cal.  yi9,  29  P  778. 

Iowa. — Ray  v.  State,  Greene  316,  48 
AmD  379. 

Mass. — Com.  v.  Peck,  1  Mete  428. 

Nev. — State  v.  Royer,  13  Nev.  17. 

N.  T.— Peo.  V.  Flllppelll,  173  N.  T. 
509,  66  NE  402;  Peo.  v.  Wood,  126 
N.  Y.  249,  27  NE  362;  Peo.  v.  Majone, 
91  N.  T.  211.  1  N.  Y.  Cr.  94,  16  NY 
WklyDig  199  [aff  mem  12  AbbNCas 
187,  1  N.  T.  Cr.  861;  O'Brien  v.  Peo.. 
36  N.  T.  276,  2  Transor.  A.  5,  3  AbbPr 
NS  368;  McKee  v.  Peo.,  36  N.  Y.  113,  1 
Transcr.  A.  1,  3  AbbPrNS  216,  34 
HowPr  230;  Peo.  v.  Criscuoll,  164 
App.  Dlv.  119,  149  NYS  819;  Peo.  v. 
Schlavl,  96  App.  Diy.  479,  89  NYS 
564,  18  N.  Y.  Cr.  465  [app  dism  180 
N.  Y.  546  mem,  73  NE  1129  mem]; 
Peo.  v.  Williams,  29  Hun  520;  Peo. 
V.  Nlleman.  8  NYSt  800. 

Or. — State  v.  E^ddy.  46  Or.  625.  81 
P  941,  82  P  707. 

Porto  Rico. — Peo.  v.  Dones,  9  Porto 
Rico  423;  Peo.  v.  Soriano,  9  Porto 
Rico  303;  Peo.  v.  Orti*.  7  Porto  Rico 
141. 

Wis. — ^Prlnslow  v.  State.  140  Wis. 
131.  121  NW  637. 

Wyo. — Richardson  v.  State,  16 
Wyo.  465.  89  P  1027,  12  AnnCas 
1048. 

Ont. — Rex  v.  Pollard.  19  Ont.  L.  96, 
14  OntWR  399. 

70.  Peo.  V.  Lee  Tune  Choni;,  94 
Cal.  379,  29  P  776;  Peo.  v.  Olwell,  28 
Cal.  466;  State  v.  Rover.  13  Nev.  17; 
State  v.  Rovpr,  10  Nev.  388,  21  AmR 
746. 

71.  Prlnslow  v.  State,  140  Wis. 
131,  121  NW  637. 

73.  Peo.  V.  Dones,  9  Porto  Rico 
423 

73.  Iowa. — Trulock  v.  State,  1 
Iowa  515. 

Ky. — Com.  v.  Tanner,  6  Bush  $16. 

Ija. — State  v.  Ounter.  30  I^a.  Ann. 
536. 

Mich.— Pond  v.  Peo.,  8  Mich.  160. 

Mont. — State  v.  Shafer.  22  Mont. 
17,  65  P  526;  State  v.  Herron,  12 
Mont.   300.  30  P  140. 

N.  Y. — Peo.  V.  Conrow,  200  N.  T. 
366.    93    NE    943;    Peo.    v.    Camp,    139 


21  Ny"*741]^^  "*  ^*"  "  "'"'  *"• 
Oh.— In  reKazer,  6  Oh.  544. 
Okl. — Stuedle   v.   State,   6   Okl.   Cr. 

*»*,  119  P  1022. 

Tenn.— MiTrphy  v.   State,   7  Coldw. 

oXV. 

2l'sE~4l5"'°"  ^-  ^°'"-  "  ^»-  "''• 
,  Wis.— -Abaly  v.  State,  163  Wis.  609. 
168  NW  308;  In  re  Keenan,  7  Wis. 
696. 

.,?^"~~-*^'J,®"   ^-   **ex.    44    Can.    S.  C 
331  tapp  allowed  16  B.  C.  9]. 
74.     Ky. — Brooks  v.  Com.,   114  Ky. 

107,  137  SW  867. 

■.^^^■:^^}''  ^-  Winer,  263  M<J.  866. 
172  SW  366. 

..?*y;.'r?,'"*«-^-  Pr<jnhofer,  38  Nev, 
448,   160   P  846. 

N.  J.— State  V.  Smith,  89  N.  J.  K 
52.   97  A   780. 

-,N.  Y.— Peo.  V.  Phillips.  42  N.  T. 
200  [mod  67  Barb.  363]. 

76.  Peo.  V.  Fillppelli.  178  N.  T. 
509,  66  NE  402;  Peo.  V.  Soriano,  9 
Porto  Rloo  303. 

76.  Peo.  V.  Welner,  211  N.  T.  469, 
106  NE  658  [afr  153  App.  Div.  641,  138 
NYS  320];  Peo.  v.  Eckeraon.  133  App. 
Dlv.  220.  117  NYS  418. 

77.  See  supra  i  8768. 

78.  Greater  v.  State,  64  Ind.  159. 

79.  Griffin  v.  State,  12  Ga.  A.  616, 
77  SB  1080. 

80.  State  V.  Smith,  89  N.  J.  L.  62, 
97  A  780;  State  v.  Naylor.  77  Or.  189. 
150  P  860. 

81.  Peo.  v.  Rom&n,  6  Porto  Rico 
8. 

8S.  Pla. — Williams  v.  State.  68 
Fla.  138,  60  S  749. 

Ga. — Alexander  v.  State,  106  Oa. 
834,  81  SE  754;  Cook  v.  Atlanta.  6 
Ga.  A.  356,  64  SE  1107;  Mill  v.  State, 
1  Ga.  A.  134.  67  SB  969. 

Mich. — Peo.  v.  Gordon,  39  Mich. 
608. 

Mo. — State  v.  Winer,  263  Mo.  356, 
172  SW  355. 

Mont. — State  v.  Thomas,  46  Mont. 
468.    128    P   688. 

Nev. — State  v.  Fronhofer,  38  Nev. 
448.  150  P  846. 

N.  Y. — McCann  v.  Peo.,  6  Park.  Cr. 
629. 

N.  C. — State  v.  Rogrers,  93  N.  C. 
623. 

Porto  Rico. — ^Peo.  v.  Robles,  IS 
Porto  Rico  299. 

Tenn. — Garland  v.  State,  2  Swan 
18. 


W.  Va.— State  v.  Foster,  81  W.  Va. 
767. 

But  see  State  v.  Symes.  17  Wash. 
596,  60  P  487  (holding  that  the  ap- 
pellate court  will  not  remand  for  a 
new  trial  a  cause  In  which  the  trial 
court  on  a  motion  for  a  new  trial 
decided  that  the  verdict  was  not  sus- 
tained by  the  evidence  and  imposed 
a  light  sentence,  for  to  do  this  would 
infringe  upon  the  province  of  the 
lower  court  which  possesses  a  dis- 
cretion to  determine  whether  the 
evidence  is  legally  sufflcient  to  sus- 
tain a  verdict). 

83.  Peo.  V.  CrlcuoIU  167  App.  Dlv. 
20L  141  NYS  855;  Lee  v.  State.  64 
Te*.  Cr.  382,  113  SW  301. 

84.  Harrison  v.  State,  (Ga.  A.)  92 
SB  •70;  Cole  v.  State,  6  Ga.  A  798, 
66  SB  839  (both  cases  holding  that 
the  code  provision  relating  to  a  new 
trial  on  this  ground  is  mandatory). 

85.  Andrews  v.  State.  160  Ala.  56. 
43  S  196;  Thomas  v.  State,  (Ala.  A.) 
72  ft  769 

86.  State  V.  Morris,  104  N.  C.  837. 
10  SB  464. 

87.  La. — State  ▼.  Bess,  31  La.  Ana 
191. 

Mo. — State  V.  Reed,  67  Mo.  86. 

N.  C— State  V.  Huggins,  126  N.  C. 
1055,  36  SB  606. 

Okl. — Bailey  v.  U.  S.,  8  Okl.  (3r. 
176,  104  P  917,  25  LRANS  860. 

Tex. — Barr  v.  State,  62  Tex.  Cr.  58. 
136    SW    454. 

Wyo. — Richardson  v.  State,  16  Wyo. 
465.  89  P  1027,  12  AnnC^s  1048. 

But  see  State  v.  Huff,  (W.  Va.) 
92  SE  681  (holding  that  the  loss  of 
stenographic  notes  of  evidence  taken 
upon  the  trial  is  not  ground  for  an 
award  of  a  n^w  trial  on  appe9.1,  where 
the  bills  of  exceptions  prepared  bjr 
movant,  properly  signed  and  filed  on 
writ  of  error,  purport  to  contain  all 
evidence  before  the  Jury,  and  there 
Is  no  showing  that  they  are  incom- 
plete). 

88.  Prlnslow  v.  State,  140  Wis. 
131,  121  NW  637. 

89.  Laffltte  v.  State,  106  Ga.  595. 
31  SE  540;  State  v.  Arthur,  161  N.  C. 
653,  66  SE  758,  19  AnnCas  605;  SUte 
V.  Gooch,  94  N.  C.  987;  State  v. 
Stames,  94  N.  C.  978. 

90.  In  re  Scott,  14  Gratt  (65  Va.) 
687. 

91.  Price  V.  State,  114  Ark.  J98. 
170  SW  236:  Browning  v.  State,  !' 
Miss.  47. 
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ju^ment  and  sentence  had  never  been  rendered.** 
It  has  been  held  that  a  reversal  ipso  facto  operates 
to  discharge  aecnsed.*'  However,  where  there  is  a 
reversal  so'ely  on  aceonnt  of  error  in  the  sentence 
or  jadgment,  the  judgment  of  the  appellate  court 
is  a  eonelnsive  adjudication  of  all  questions  arising 
on  the  record  prior  to  the  sentence;'*  and  the  ver- 
dict and  all  precedent  proceedings  remain  in  full 
force  and  effect.""  While  a  >-eversal  of  a  conviction 
under' two  or  more  counts  for  error  (committed  under 
on«  of  them  is  operative  only  as  to  the  count  un- 
der which  the  error  was  committed  and  the  verdict 
may  stand  as  to  the  others,**  a  reversal  of  a  convic- 
tion on  one  count  and  remanding  the  ease  for  fur- ' 
ther  proceedings  does  not  impair  the  implied  ac- 
qaittal  of  a  charge  contained  in  another  count  in 
the  same  indictment;*^  and  where  a  crime  is  but 
one  transaction,  a  reversal  affects  the  whole  case, 
although  the  crime  is  charged  in  different  degrees 
is  different  counts  of  the  same  information.**  The 
judgment  in  the  lower  court  and  that  in  the  appel- 
late court  do  not  constitute  two  judgments  against 
accused,  where  the  judgment  in  the  appellate  court 
is  expressly  stated  to  be  in  lien  of  that  in  the  lower 
fourt.**^ 

[i  3762]  6.  Mandate  and  ProceedingB  after 
Bcmand— a.  Mandate  or  Other  demanding  Order. 
After  a  cause  has  been  decided  on  appeal  or  writ 
of  error,  the  issuance  by  the  appellate  court,  and 
the  transmission  to  the  lower  court,  of  a  mandate 
or  other  order  of  remand  are  gfcnerally  deemed  nec- 
essary and  sufficient  to  reinvest  the  lower  court  with 
jurisdiction.^  While  a  filing  of  the  mandate  in 
the  lower  eourt  is  sufficient  to  reinvest  that  court 
vith  jurisdiction,'  an  omission  to  file  the  mandate 
or  remittitur  in  the  lower  court  is  a  mere  irregu- 
larity that  may  be  waived*  and  some  courts  hold 
that  the  issuance  of  the  mandate  may  be  waived.* 
Where  the  remittitur  is  filed  it  need  not  be  copied 
in  the  record  of  the  lower  court.'  However,  a 
transcription  in  the  minute  book  of  the  lower  court 
of  the  judgment  of  the  appellate  court  is  a  sufficient 
wmpliance  with  a  statute  requiring  that,  after  the 
judgment  of  the  appellate  court  has  been  certified 
to  the  lower  court,  the  latter  shall  cause  the  same 
to  be  entered  on  its  order  book  as  its  own  judg- 
ment.*   -         '  , 

Fomi  and  contents.    On  afSnqanee  the  sending 

98.    Watktns  V,  State,  14  Md.   412: 
Ex  p.  Roberts,   9   Nev.    44,   16   AmR 


down  to  the  lower  court  of  a  certified  copy  of  the 
judgment  of  the  appellate  c'ourt  is  sufficient;  it  is 
not  necessary  that  the  appellate  court  specifically 
direct  the  lower  court  to  proceed  to  enforce  the 
judgment.''  The  remittitur  on  a  reversal  need  not 
expressly .  set  aside  the  verdict  and  judgment,*  or 
in  a  capital  case,  on  a  dismissal  of  the  appeal,  assign 
a  new  day  for  the  execution.*  A  question  as  to 
whether  the  mandate  is  directed  to  the  proper  courf 
is  immaterial,  where  the  mandate  has  in  fact  been 
received  by,  and  spread  on  the  records  of,  the  proper 
court.**  Although  the  sending  down  to  the  lower 
court  of  a  copy  of  the  opinion  in  addition  to  the  de- 
cision is  commendable  practice,"  the  certification  or 
sendiUg  down  of  the  opinion,  as  distinguished  from 
the  decision,  is  not  necessary  unless  required  by 
statute.** 

Time  of  issosnce.  In  the  absence  of  statute  pip- 
viding  for  a  delay  in  issuing  the  mandate  "  it  may 
be  issued  immediately  on  an  affirmance;  and  it  will 
be  so  issued  where  there  is  an  agreement.on  file  re- 
questing such  immediate  issuance  and  stating  that 
no  motion  for  rehearing  will  be  filed.**  A  stay  of 
the  remittitur  is  not  a  jjrerequisite  to  the  hearing  of 
a  motion  by  appellant  before  a  judge  of  the  lower 
court.**  At  any  rate  an  appellant  who  moves  for 
a  stay  of  the  mandate,  with  leave  to  move  for  a  new 
trial  because  of  new  evidence,  must  make  out  a 
prima  facie  case.** 

[$  3763]  b.  Sending  Down  Record.  Where  on 
certiorari  the  record  is  removed  to  a  superior  court 
for  review  it  is  necessary  to  remit  it  for  the  exe- 
cution of  the  sentence.*'  Also  where  the  indict- 
ment has  been  brought  before  the  appellate  court 
under  a  statute  relative  to  exceptions,  that  court 
on  disposing  of  the  exceptions  may  remit  the  indict- 
ment either  to  the  term  of  the  lower  court  then  being 
held  or  to  the  next  succeeding  term.**  If  no  express 
direction  is  given,  it  will  go  to  the  term  to  be  held 
next  after  the  order  for  its  remission  is  made.** 
However,  it  is  held  that  where,  according  to  the 
statutes  and  court  rules  of  the  particular  jurisdic- 
tion, the  time  during  which  the  appellate  court  re- 
tains jurisdiction  has  expired,  the  lower  court  has 
jurisdiction  even  though  the  record  of  the  case  may 
not  be  in  its  actual  possession.** 

[5  3764]  c  Proceedings  in  Lover  Court— (1) 
In  General    After  decision  by  the  appellate  court 


».  Keller  v.  SUte.  12  Md.  322,  71 
AmD  696;  Cochrane  v.  State,  6  Md. 
400. 

9^  McDonald  v.  State,  80  Wle. 
W,  SO  NW  185. 

95.  State  v.  McClaln,  166  Mo.  99. 
56  SW  731;  Terr.  v.  Herrera,  11  N.  M. 
129,  S6  P  623;  Com.  v.  Birge,  11  Pa. 
Super.  164. 

96.  Ballew  V.  U.  S.,  160  U.  S.  187, 
IS  set  263.  40  L.  ed.  388. 

>7.  Bell  V.  Stat^  48  Ala.  684,  17 
AmR  40;  State  v.  Ouettler,  34  Kan. 
582.  9  P  200. 

96.  Oeorge  v.  State.  S9  Nebr.  163, 
80  NW  486. 

99.    Hlggini!  V.  Peo.,  69  HI.  11. 

1.  Ex  p.  Jones,  41  Cal.  209;  Peo.  v. 
Dick,  39  Ca\.  102;  Peo.  v.  Walters,  1 
Ida.  274;  Peo.  v.  Husrhes,  187  N.  T. 
29.  12  NE  1106  [all  19  NTS  660,  8  N. 
T.  Cr.  4481;  Harris  v.  State,  2  Tex. 
A.  134.  Compare  Downs  v.  State,  19 
Md.  671  (holding  that  If  there  are 
Ko  proceedings  in  the  lower  court  for 
this  writ  to  operate  upon  the  man- 
date need  not  be  Issued;. 

fmsdietlaB  of  avpallata  oonrt 
*ft*r  dadaloii  see  infra  9  3770. 

9.    tJ.  8.  V.  Dunne,  178  Fed.  264,  97 


CCA  420,  19  AnnCas  1146  Caff  168 
Fed.  1014];  Bowman  v.  State,  93 
Ark.   168,  129  SW  80. 

a.  Perteet  v.  Peo.,  70  111.  171  (by 
asking  for  and  obtaining  a  change  of 
y«nue);  State  v.  Houghton,  45  Or. 
110,   76  P  887. 

4.  State  V.  Hougliton,  46  Or.  110, 
75  P  887. 

B,  Adams  V.  State,  1  Swan  (Tenn.) 
466;  Bnicker  v.  State.  19  Wis.  639. 

e.  Reed  V.  Com.,  98,  Va.  817,  36 
SB  399. 

7.  Peo.  V.  Dlok,  89  C^al.  102. 

8.  State  V.  Stephens,  13  S.  C. 
285. 

».  State  V.  Levelle,  88  S.  C.  216,  16 
SE  717,  17  SB  30. 

10.  Harper  v.  Victor,  212  Fed.  903, 
129  CCA  4iS. 

11.  State  V.  Ketchy,  71  N.  C. 
147. 

IS.  State  V.  Ketchy.  71  N.  C. 
147. 

IS.  Imperial  Tobacco  Co.  v.  Com., 
161  Ky.  298,  170  SW  664  [den  motion 
of  immediate  issue  of  mandate  161 
Ky.  134.  170  SW  668]. 

[a]  Ohaan  ta  law<— "Since  the 
decision  In  Nelson  v.  Com.,  94  Ky. 
694,  23  SW  348,  15  KyL  256,  and 
Powers  V.  Com.,  114  Ky.  237,  70  SW 
644,   1050,   71   SW  494.    24  KyL  1007, 


use,  1350.  Section  360  of  the  Crim- 
inal Code  has  been  amended,  so  as  to 
place  the  Issuing  of  the  mandate  of 
this  court  In  criminal  and  civil  cases 
on  the  same  plane,  and  under  the 
present  statute  no  mandate  shall  Is- 
sue until  after  thirty  days  after  the 
decision  is  rendered,  unless  the  court 
in  delay  cases  otherwise  direct."  Im- 
perial Tobacco  Co.  V.  Com.,  161  Ky. 
298.  170  SW  664. 

14.  Young  V.  State.  (Tex.  Cr.)  187 
SW  764. 

15.  State  V.  Hunter,  87  S.  C.  541, 
70  SK  306. 

16.  State  V.  Jacobs,  28  S.  C.  608. 
6  SE  577. 

17.  Duffy  V.  Britton,  48  N.  J.  L. 
371,  7  A  679.  But  see  Peo.  v.  Ferris, 
35  N.  T.  262.  82  HowPr  (N.  T.)  411 
(holding  that  a  statute  which  pro- 
vides that  a  record  removed  for  re- 
view shall  be  remitted  to  the  court 
from  whence  It  was  removed  does  not 
apply  to  a  record  removed  to  an  In- 
termediate appellate  court  and  thence 
to  a  flnal  appellate  court).  > 

18.  Com.  V.  Robinson,  1  Qray 
(Mass.)  556. 

19.  Com.  V.  Robinson,  1  Qray> 
(Mass.)  655. 

90.  Murphy  V.  State,  131  Wis.  420. 
Ill  NW  611. 
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and  remand,  it  is  the  duty  of  the-  lower  court  to 
comply  with  the  directions  of  the  appellate  court.^^ 
However,  it  is  held  in  some  oases  that  a  substantial 
compliance  is  sniBcitet,'*  and  that  where  a  particu- 
lar direction  in  the  mandate  is  based  on  an  errone- 
ous assumpti6n  as  to  the  mode  by  which  an  objection 
was  raised  it  may  be  treated  as  surplusage  by  the 
trial  court.** 

•  [i  3765]  (2)  Dismissal  of  Prosecntion.  It  is 
proper  for  the  lower  court  to  permit  a  nolle  prosequi 
or  to  dismiss  the  case  sent  to  it  on  a  reversal,  be- 
cause the  evidence  was  insuflBcient  to  justify  the 
verdict,  if  the  state  has  no  other  or  further  evidence 
to  offer  on  a  new  trial.'*  Also  it  is  held  that  where 
on  questions  reserved  to  the  appellate  court  before 
ju<^ment  the  judges  qf  the  appellate  court  are 
equally  divided,  no  further  proceedings  can  properly 
be  taken  in  the  court  below,  and  on  this  account 
the  prosecution  is  practically  ended.*'  However, 
a  statute  providing  that,  if  the  judgment  against  a 
defendant  is  reversed  without  ordering  a  new  trial, 
the  appellate  court-  must  direct  his  discharge,*' 
only  gives  the  appellate  court  to  which  an  appeal  has 
been  taken  jurisdiction  to  order  the  diseharge,  and 
does  not  authorize  a  discharge  by  any  other  court.*^ 

[i  3766]  (3)  Forfeiture  of  BaiL  Under  a  stat- 
ute which  provides  that  on  affirmance  the  original 
juc^^ent  shall  be  carried  into  effect,  a  mandate 
stating  that  the  judgment  has  been  affirmed  and  di- 
recting the  court  to  execute  it  does  not  justify  the 
forfeiture  of  defendant's  bail  on  his  nonappear- 
ance.*' 

[$  3767]  (4)  Amending,  Suspending,  or  Vacat- 
ing Judgment.  After  a  judgment  has  been  affirmed 
or  exceptions  to  it  have  been  overruled  and  the  re- 
mittitur has  been  forwarded  to  and  filed  in  the 
lower  court  any  stay  of'  execution  by  operation  of 
law  is  at  an  end.*'  The  lower  court  is  then  without 
power  to  vacate,  set  aside,'"  or  modify  "  the  judg- 
ment, or  to  ^ant  a  parole,'*  and  while  it  may  vacate 
a  stay  previously  granted  by  it,"  it  has  no  power 
to   grant  a  further  stay.'*     However,   the   lower 


court  may,  in  the  exercise  of  its  original  jurisdic- 
tion, inquire  into  the  mental  condition  of  defendant 
and  if  it  finds  that  he  is  insane  the  legal  effect  of 
such  .finding  is  to  suspend  the  judgment." 

[f  3768]  (5)  New  Trial.  It  is  not  a  prerequi- 
site to  a  new  trial  after  reversal  that  the  mandate 
specifically  direct  it;  it  may  be  had  where  the 
grounds  of  reversal  and  the  general  directions  in 
the  mandate  impliedly  indicate  the  intention  of  the 
appellate  court  to  grant;  a  new  trial."  Some  courts 
hold  that  after'affirmance  and  sending  down  of  the 
mandate  it  is  the  duty  of  the  trial  court  to  see  that 
the  judgment  is  carried  into  execution  in  the  absence 
.  of  permission  by  the  a|>pellate  court  to  hear  an  ap- 
plication for  a  new  trial  ;'^  but  others  hold  that  un- 
der such  circumstances  the  trial  court  has  jurisdic- 
tion to  entertain  a  motion  for  a  new  trial  on  newly 
discovered  evidence."  The  decision  of  the  appel- 
late court  is  the  law  of  the  case  on  a  second  trial  ** 
as  to  such  matters  and  such  only  as  were  ruled  on 
by  the  appellate  court.*"  Hence  the  trial  judge 
should  vacate  the  bench  *^  or  grant  a  change  of 
venue**  where  the  appellate  court  held  that  he 
erred  in  not  doing  so  on  the  first  trial;  and  where 
the  evidence  offered  is  the  same  or  substantially  the 
same  as  on  the  original  trial,*'  the  trial  court  may 
and  should  adhere io  the  appellate  court's  rulings  in 
receiving  **  or  rejecting  *'  evidence,  and  in  giving  or 
refusing  instructions.*'  Where  the  reversal  was  on 
the  ground  of  insufficiency  of  the  evidence,  and  on 
a  retrial  no  further  or  additional  evidence  of  de- 
fendant's guilt  is  introduced,  the  court  should  in- 
struct the  jury  to  acquit  defendant.*'  However, 
the  new  trial  is  ordinarily  of  the  whole  case;*'  new 
evidence  may  be  introduced  by  either  side;**  and 
where  additional  and  important  testimony  is  intro- 
duced which  if  true  shows  defendant's  guilt  beyon«T 
question,  the  trial  court  should  not  direct  a  verdict 
for  defendant.'"  The  new  trial  may  '*  and  mtist  »* 
be  on  the  original  indictment,  except  where  it  was 
held  defective  by  the  appellate  court."  The  ac- 
cused may  on  the  new  trial  plead  former  jeopardy^ 


ai.  Morris  v.  U.  S.,  185  Pad.  7S. 
107  CCA  293;  State  v.  Harrison,  21 
Ark.  197;  State  v.  Kile.  242  Mo.  196, 
149  8W  816;  Peo.  v.  Ferris,  36  N.  T. 
2«2,  32  HowPr  411. 

sa.  Smith  V,  Com.,  113  Kj.  19.  <7 
SW  82,  23  KyL  2271. 

as.  Peo.  V.  Coronado.  144  Cal.  207, 
79  P  418  [motion  to  amend  Judgment 
den   <Cal.)   7«  P  1127  mem]. 

34.  Lewis  V.  State,  101  Qa.  632, 
28  SE  970;- State  v.  Seymour.  7  Ida. 
■'>4g.  63  P  1036;  Peo.  v.  Baldwin,  126 
NTS  806. 

as.     Peo.  T.  Braman,  30  Mich.  460. 

86.     See  supra  I  3758. 

S7.     Ez  p.  Ballard,  149  Cat.  114.  84 

88.  '  State  V.  McEnturff,  98  Iowa 
415.  67  NW  272. 

89.  State  V.  Prater.  27  S.  C.  699, 
4  SE  562. 

30.  Parker  v.  State,  10  Okl.  Or. 
:.41.  139  P  708;  Reed  v.  State,  10  Okl. 
Cr.  444,  137  P  369;  State  v.  Boyce,  25 
Wash.  422.  65  P  763. 

31.  Morris  v.  U.  S..  186  Fed.  73, 
107  CCA  293. 

33.  Ex  p.  Folster,  203  Mo.  687,  102 
SW   542. 

33.  Com.  v.  Hayes,  170  Mass.  16, 
48  NB  779. 

34.  Com.  v.  Hayes,  170  Mass.  16, 
48  NE  779. 

38.  State  V.  Wilson,  69  Wash.  236, 
124  P  1126. 

as,  U.  S. — Steinman  v.  U.  S..  185 
Fed.   47,   107  CCA  151. 

Cal.— Peo.  V.  Ballard.  13  Cal.  A.  611, 
110  P  351. 


Iowa. — State   v.    Clouser,'  72    Iowa 
302.  33  NW  686. 
Mo.— State  v.  Newklrk,  49  Mo.  472. 
Okl. — ^Harmon  v.  Terr.,  9  Okl.  313, 

60  P  115. 

,87.  Angle  v.  U.  S.,  162  Fed.  264, 
89  CCA  244. 

38.  State  V.  Rodman,  87  S.  C.  542. 
70  SB  161;  State  v.  Lee,  80  S.  C.  367. 

61  SB  657  [overr  State  v.  Turner,  39 
S.  C.  420.  17  SB  886];  State  v.  Mor- 
gan,/23  Utah  212,  64  P  366.  Contra 
State  V.  Adams,  73  S.  C.  4*6,  63  SB 
638. 

89.  Ark. — Bowman  v.  State,  93 
Ark.  168,  129  SW  80. 

La. — State  v.  Byrd,  31  Iol.  Ann/ 
419. 

Porto  Rico. — Peo.  v.  Fajardo,  23 
Porto  Rico  823. 

S.  C— State  V.  Malloy.  95  S.  C. 
441,  78  SE  996,  AnnCaalOlSC  1053.  ' 

Utah. — State  v.  Mortensen,  27 
Utah  16,  74  P  120,   350. 

Va. — Marshall's  Case,  6  Gratt.  (46 
Va. )   693 

40.  State  V.  Kelleher,  224  Mo.  146, 
123  SW  651,  19  AnnCas  1270;  State  v. 
Perry,  122  N.  C.  1018,  29  SE  384. 

41.  Com.  V.  Cantrlll,  74  SW  691,  25 
KyL  20. 

43.    Barrows  v.  Peo..  11  111.  121. 

43.  Helms  V.  State,  138  Oa.  826, 
76  SE  353;  Warnack  v.  State.  6  Qa. 
A.  816,  .63  SE  935;  Slaughter  v.  Com., 
152  Ky.  128,  163  SW  46;  State  v. 
Powell,  266  Mo.  100,  180  SW  861. 

44.  State  v.  Ouidlce,  <Iowa)  163 
NW  344. 

45.  State  V.  Powell.  26«  Mo.  100. 


180  SW  861:  Porrett  v.  State.  76  Tex. 
Cr.  94,  170  SW  316;  Manley  v.  State. 
69  Tex.  Cr.  602,  154  SW  1008. 

48.  Oraham  v.  State,  146  Qa.  18, 
90  SE  473;  Helms  v.  State,  138  Oa- 
826,  76  SE  363;  Warnack  v.  State.  &• 
Qa.  A.  816,  63  SB  935:  Watklns  v. 
Qom.,  149  Ky.  2«.  147  SW  947;Stoely 
V.  Com.,  152  Ky.  213,  116  SW  714: 
Masser  v.  Com.,  90  SW  956,  28  Kyl>. 
920. 

47.  State  V.  Seymour,  7  Ida.  648.. 
63   P  1036. 

48.  Peo.  V.  Peck.  147  Mich.  84, 
110  NW  496;  Peo.  v.  Palmer,  8  NYSt 
499  [aft  109  N.  T,  413.  17  NE  21 ». 
4  AmSR  477];  State  v.  Stanton,  23  N. 
C.  424;  State  v.  Cross  Roads  Comrs.. 
21  SOL    239 

49!     State  V.'  Newklrk,  49  Mo.  472. 

ea  State  V.  Tate,  156  Mo.  119,  S6 
SW  1099. 

Bl.  Ala.— State  v.  Hughes,  i  Ala. 
102,  36  AmD  411. 

Miss. — State  v.  Bacon,  77  Miss.  366.. 
27  S  563. 

N.  C— Bute  y.  Groves,  121  N.  C. 
663,  28  SE  262. 

Oh. — Hurley  v.  State,  .4  Oh.  Clr.  Ct. 
426,  2  Oh.  Clr.  Dec.  118. 

Tex. — Turner  v.  State.  41  Tex.  ,Cr. 
329,    64   SW   579. 

68.  Martinez  v.  State,  48  Tex.  Cr. 
222,  87  SW  344.  But  see  Booth  v. 
U.  S.,  164  Fed.  836,  83  CCA  562  (hold- 
ing that  the  trial  court  may  consoli- 
date other  Indictments  for  trial  with 
those  upon  which  the  first  trial  was 
had). 

63.     State  V.  Conradl,  130  La.   701. 


For  l»t«r  o»MS,  derelopmaBts  and  ohaacas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nbmber. 
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although  a  certiorari  intended  to  secure  his  release 
on  saeb  ground  has  been  denied  him."^ 

\S  3769]  (6)  Sentence.  The  trial  court  is  in- 
vested with  the  power  and  charged  with  the  duty 
of  resentencing,  whan  the  cause  has  been  remanded 
to  it  for  that  ejpress  purpose."  The  power  of  the 
court  after  remand  to  fix  a  new  day  of  execution, 
where  the  day  originally  fixed  has  expired  pending 
the  appeal,  is  unquestioned,"'  even  though  the  time 
for  which  a  stay  was  granted  has  passed;'^  but 
where  the  appellate  court  has  fixed  the  time  within 
whieh  defendant  shall  surrender  himself  for  execu- 
tion of  the  sentence,  the  trial  court  has  no  au- 
thority to  change  such  time^^ . 

[\  3770]  8.  Jnriadlctloa  sad  ProcaedinsB  of 
AppeUste  Court  after  DeeiMS.  Some  courts  hold 
that  the  appellate  court  retains  jurisdiction  of  a 
cause  until,  and  only  until,  the  mandate  is  issued 
and  transmitted  to  the  lower  eonrt."^  Other  coiurts 
hold  that  the  appellate  court  has  jurisdiction  during 
the  term  at  whieh  the  ftause  was  decided;*"  that  it 
nay  recall  the  mandate;"  and  that  where  it  affirms 
the  judgment  it  retains  juriadietion  of  the  custody 
of  defendant  until  the  mandate  is  executed,'^  the 
lower  court  being  but  an  agency  of  the  appellate 


a  8  616;  Sims  v.  State,  72  Tex.  Cr. 
J13.  162  SW  1164. 

S4i,  SUte  V.  TWlfSS.  90  N.  C. 
MS. 

S&  V.  8.  T.  Harman,  68  Fed.  472; 
Wrtrht  ▼.  State,  12  Ala.  A.  25k,  67 
8  798;  Darden  v.  State,  80  Ark.  295, 
S7  SW  449;  Tochelm  v.  State,  31  Oh. 
CIr.  Ct.  430.  But  see'  In  re  Cain,  209 
Fed.  40,  12<  COA  182  (hoIdlnR  that, 
where  the  grovemmant  does  not  op- 
pose a  motion  for  a  new  trial.  It 
valves  Us  right  to  sentence  on  the 
mandate). 

56.  Peo.  ▼.  Ferris.  35  N.  T.  262,  32 
HowPr  411;  Peo.  ▼.  Clark.  7  N.  T. 
US;  NicboUs  ▼.  Com..  91  Va.  81S.  22 
SB  SOT. 

5T.  In  re  Cross.  14(  U.  B.  271,  18 
set  109,  S«  L..  ed.  969. 

S8.  Morris  ▼.  U.  8.,  186  Fed.  7S, 
107  CCA  298. 

U.  Cal. — Bx  p.  Jonas,  41  CaL  209; 
Peo.  V.  Dick,   39  Cal.   102. 

Fla. — Brown  v.  State,  29  Fla.  494, 
11  S  181.  But  see  Lovett  v.  SUte.  29 
Fla.  384,  11  S  176,  16  LRA  313  (recoK- 
nlilng  the  rale,  but  holdlnx  that, 
vhere  the  court  was  Imposed  on  by 
t  false  record,  It  has  power  to  recall 
the  case  and  restore  It  to  the  docket 
tor  further  proceedlnxa). 

Ida. — Peo.  V.  Walters.  1  Ida.  274. 

Mont. — State  ▼.  Faulds,  17  Moat. 
140.  42  P  285. 

\.  D. — State  V.  Sund,  26  N.  B.  59, 
HO  NW  716. 

S.  C. — State  ▼.  Adams,  83  S.  C.  149, 
(3  SB  220;  State  v.  Uerrlman,  36  S. 
C.  (07.  14  SB  394;  State  T.  Wyse,  88 
S.  C.  582.  12  SB  566. 

Tex.— Harris  y.  State,  t  Tex.  A. 
IM. 

60i  Palrler  ▼.  State,  114  Miss.  610, 
'■i  8  374;  State  v.  Coster,  170  Mo.  A. 
5J9.  158  SW   778,   157  SW  86. 

(1.  Ex  p.  Bennefield.  165  Ala.  143, 
K  S  772. 

82.  State  t.  Callahan,  93  Ran.  172, 
144  P  189. 

63.  Peo.  T.  Cook  County  Sup.  Ct, 
:)4  III.  18<,   84   NE  875,   14  AnnCas 

:53, 

64.  State  V.  Council,  129  N.  C.  611, 
»  8E  814. 

6Sw  State  V.  Marsh,  134  N.  C.  184, 
«:  8E  6,  67  LKA  179.  .  ^    „    .. 

68.  State  V.  Tullmore,  47  S.  C.  34, 
!4  8E  1026. 

•T.  State  T.  Coster,  170  Mo.  A. 
5».  156  SW  77»,  167  SW  86. 

88.  Leftwlcb  V.  Com.,  20  Gratt. 
(«  Va.)  71«. 

89.  Com.  ▼.  Lenhart,  37  Pa.  Cb. 
«J,  878  Iqnot  Cyc]. 

ft.  Cuney  v.  Marble,  61  Colo.  6, 
lU  P  334.    And  see  cases  infra  this 


note. 

[a]  That  Is,  (1)  so  far  as  liability 
on  the  bond  is  affected  by  Its  validity, 
it  is  necessary  and  sufficient  that  the 
appeal  (Mexico  v.  Gelger,  63  Mo.  A. 
440)  (2)  and  the  bond  (Hardesty  v. 
U.  S.,  184  Fed.  269,  106  CCA  411)  be 
authorized;  (3)  that  the  bond  pe 
based'  on  a  sufflclent  consideration 
(Hardesty  v.  U.  S.,  supra;  Bverly  v. 
State,  10  Ind.  A.  16,  37  NB  656); 
(4)  and  that  it  contains  the  proper 
recitals  and  conditions  (Com  v. 
Oreen,  138  Mass.  200;  Stephens  v. 
State,  50  Tex.  Cr.  581,  98  SW  869, 
99  SW  1122).  (5)  Where  the  condi- 
tion of  the  case  is  such  that  the  judR- 
ment  cannot  be  suspended,  damaxes 
on  a  supersedeas  bond  cannot  be  re- 
covered. Bamsey  v.  Com..  7  KyL 
869. 

71.     See  cases  infra  this  note. 

[a]  VaUnzs  to  pair  flas. — (1)  The 
failure  of  accused  to  perform  a  con- 
dition to  pay  a  fine  renders  bis  sure- 
ties liable,  even  though  he  has  per- 
formed other  conditions  in  the  bond 
such  as  that  of  prosecutlnR  the 
appeal  (Johnson  v.  State,  82  Tex.  Cr. 
353,  22  SW  406),  (2)  or  performinfC 
the  sentence  of  Imprisonment  on  the 
Judgment  being  affirmed  (Peo.  v.  Con- 
nolly, 88  App.  Dlv.  302,  84  NTS  617). 
(8)  The  sureties  are  not  liable  so 
long  as  the  principal  is  ready  to  pay 
his  fine  and  costs.  Humphries  v. 
State,   (Tex.  Cr.)   69  SW  527. 

[b]  ralivre  to  psoseovte  appeal, 
A  condition  to  prosecute  an  appeal 
to  effect  is  broken  by  a  failure  to 
prosecute  within  'the  time  allowed  by 
statute.  Everly  v.  State,  10  Ind.  A. 
16,  37  NB  656. 

Cc]  Blaohai**  of  mnttoa.— (1) 
The  dismissal  of  an  appeal  because 
of  insufficiency  of  the  bond  and  re- 
manding appellant  to.  }all  until  the 
fine  is  paid  discharges  the  sureties. 
Phlpps  V,  State,  25  Tex.  A.  660,  8 
SW  929;  Chllders  v.  State.  26  Tex.  A. 
658,  8  SW  928.  (2)  Also,  where 
the  sureties  undertake  that  the  prin- 
cipal shall  appear  at  the  term  next 
to  be  held  and  abide  the  Judgment 
thereof,  their  liability  is  limited  to 
such  Judgment  as  may  be  rendered  at 
that  term  and  session,  and  If  the 
term  is  adjourned  without  any  pro- 
ceedings in  the  case  they  are  dis- 
charged. State  V.  Becker,  80  Wis. 
818,  60  NW  178.  (8)  Where  de- 
fendant was  sentenced  to  imprison- 
ment In  a  county  Jail  for  twenty- 
four  hours  as  a  part  of  the  punish- 
ment Imposed,  and  on  affirmance  of 
the  Judgment  the  mandate  from  the 
appellate  court  required  him  to  sur- 


court  in  carrying  the  sentence  into  execution.*'  In 
one  jurisdiction  it  is  held  that  the  appellate  oourt 
cannot  grant  a  rehearing  after  the  remittitur  has 
gone  down,**  but  that,  even  after  the  term,  it  can 
correct  the  record  so  as  to  apeak  the  truth;**  Aa 
long  as  the  appellate  court  retains  jurisdiction  it 
may  correct  errors,**  and  even  though  the  time  for 
moving  for  a  rehearing  has  expired  it  can  entertain 
a  suggestion  that  its  decision  was-erroneous,*'  but 
it  will  not  set  aside  a  reversal  merely  because  the 
prisoner,  without  the  knowledge  of  the  appellate 
court,  has  escaped  pending  appeal.** 

[f  3771]  L  Liability  ob  Appeal  Bond  or  Becog- 
njunce  uid  Deposits  for  Oosta — 1.  Appeal  Bond  or 
Becognisance — a,  Oronnds  and  Extent.  Appeal 
bonds  and  recognizances  with  respect  to  their  valid- 
ity and  the  liability  thereon  are  governed  by  the 
principles  of  law  applicable  to  bonds  and  recogni- 
zances generally.*'  Liability  thereon  exists  when 
and  only,  when  the  bond  is  valid,^"  when  its  con- 
ditions  have  been  broken  and  the  sureties  have  not 
been  discharged.^'  The  extent  of  the  liability  on  an 
appeal  bond  depends  of  course  upon  the  terms  of 
the  bond." 

[i  3772]    b.    Proceedings   to    Enforce— (1)    la 


render  himself  in  execution  of  .the 
Judgment  within  thirty  days  after  it 
was  filed,  his  offer  to  surrender  him- 
self within  that  time  is  a  sufficient 
compliance  to  discharge  his  bonds- 
men from  liability.  Morels  v.  D.  S., 
185  Fed.  73,  107  CCA  293.  (4)  The 
sureties  are  not  discharged,  however, 
where  accused  is  under  sentence  to 
pay  a  fine  and  in  default  of  payment 
to  go  to  Jail,  by  surrendering  ac- 
cused, the  undertaking  or  bond  oelng 
to  pay  the  Judgment,  if  affirmed. 
Lead  v.  Klatt,  (S.  D.)  91  NW  682. 
(6)  Where  parties  execute^  bond 
conditioned  to  abide  and  perform  the 
Judgment  of  an  appellate  court,  and 
thereon  obtain  a  stay,  and  the  ap- 
pellate court  subseQuently  by  limita- 
tion of  law  ceases  to  exist  before  the 
cause  is  reached  and  argued  and  all 
the  papers  are  transferred  to  another 
court,  It  will  be  presumed  that  the 
bond  was  executed  in  contemplation 
of  the  expiration  of  the  appellate 
court,  and  a  statute  which  provides 
for  the  transfer  of  causes  on  such 
event  will  be  regarded  as  binding  on 
the  parties  to  the  same  effect  as 
though  It  were  Incorporated  in  the 
bond,  and  th$  sureties  will  not  be 
discharged  by  the  appellate  court'* 
ceasing  to  exist.  Johnson  v.  State, 
66  Kan.   Ill,   71  P  267. 

7S.     See  cases  intt$t  this   note. 

[a]  ninstntloBS.— (1)  An  appear- 
ance bond  does  not  cover  a  ftne.  Tuck- 
er V.  Moultrie,  122  Oa.  160.  50  >SE 
61.  (2>  Bven  where  the  bond  oovers 
a  line,  the  amount  of  the  fine,  with 
Interest  from  the  date  it  was  de- 
manded. Is  the  extent  of  1ial>llity. 
rather  than  the  penalty  of  the  bond 
(Peo.  V.  (Connolly,  88  App.  Dlv.  302, 
84  NTS  617),  (3)  and  where  no  fine 
Is  assessed  the  sureties  are  not  lia- 
ble (Fuqua  V.  Peo..  10  Colo.  A.  62. 
48  P  1053).  (4)  A  bond  conditioned 
to  pay  a  Judgment  which  may  be 
rendered  upon  the  dismissal  or  trial 
of  an  appeal  does  not  Include  a  Judg- 
ment entered  on  a  plea  of  guilty,  as 
in  such  case  there  Is  no  trial.  Steph- 
ens V.  Peo.,  IS  III.  181.  (5)  Where 
a  prosecutor  gives  bond  for  costs  In  a 
prosecution  for  a  misdemeanor  before 
a  Justice  of  the  peace,  he  and  hts 
sureties  are  liable  for  all  costs  which 
may  accrue  in  the  prosecution.  In  the 
event  of  the  acquittal  of  accused. 
Their  liability  on  the  bond  does  not 
cease  on  the  conviction  of  accused 
before  the  Justice  of  the  peace;  he 
has  the  right  of  appeal,  and  if  ac- 
quitted on  appeal  the  prosecutor  and 
his  'vsuretles  are  liable  on  the  cost 
bond  for  the  costs  of  both  courts.    Ex 
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CkneraL  At  common  law  the  remedy  on  an  appeal 
■bond  is  by  action."  While  the  remedy  on  a  recogni- 
zance is  by  forfeiture,'*  no  forfeiture  is  necessaiy 
in  the  case  of  an  appeal  bond.'*  Forfeiture  of  a 
recognizance  at  common  law  creates  an  absolute  debt 
of  record  in  the  nature  of  a  judgment.  On  this, 
both  in  England  and  in  the  United  States,  in  the 
absence  of  statute,  and  often  under  statutes,  before 
execution  can  issue,  a  scire  facias  must  he  issued  or 
an  action  of  debt  may  be  brought  as  upon  a  judg^ 
ment.'*  In  some  of  the  states,  by  statute,  sum- 
mary remedies  are  provided  for  enforcing  the  lia- 
bility on  appeal  bonds  or  recognizances.'' 

[f  3773]  (2)  Jniisdictioit.  Scire  facias  to  en- 
force a  recognizance  given  in  a  criminal  case  is  a  ci^il 
proceeding,  and  must  be  prosecuted  in  a  court  having 
civil  jurisdiction.'^  However,  where  a  statute  pro- 
vides that  the  appellate  court  may  render  jndg^ 
ment  against  the  appellant  and  his  sureties  in  a 
recognizance  given  on  an  appeal,  the  criminal  coutt 
to  which  such  appeal  is  taken  may  do  so,  although 
such  court  has  no  civil  jurisdiction;'*  and  inasmuch 
as  the  surety  has  had  his  day  in  court  according  to 
the  procedure  prescribed  by  statute  he  cannot  com- 
plain that  he  has  been  deprived  of  his  property 
without  due  process  of  law  in  violatiod  of  the  con- 
stitution.*' Where  the  sureties  are  not  before  the 
court  and  have  not  been  made  subject  to  its  jurisdic- 
tion by  anx,  of  the  modes  prescribed  by  law,  a  judg- 
ment by  default  against  them  is  a  nullity.** 

[i  3774]  (3)  Pleading.  A  complaint  or  decla- 
ration in  an  action  on  a  recognizance  or  appeal  bond 
should  properly  set  forth  the  legal  effect  of  the  ob- 
ligation, or  should  show  that  it  was  and  is  actually 
on  file,  ^and  if  it  does  not  it  may  be  demurred  to.** 
If  it  is  alleged  tha.t  it  was  on  file  it  may  be  in- 
ferred that  it  was  duly  returned  and  entered.**  The 
jurisdiction  of  the  court  to  take  the  recognizance 
ought  to  he  alleged.**     A  scire  facias  is  sufScient 


*ORIMINAL  LAW  AMENDMENT  ACT.    An  act 

passed  in  1871  ^  to  prevent  and  punish  any  violence, 
threats,  or  molestation,  on  the  part  either  of  master 
or  workmen,  in  the  various  relations  arising  between 
them.* 

CRIMINAL  LAW  CONSOLIDATION  ACTS. 
The  statutes  passed  in  il861,*  for  the  consolidation 
of  the  criminal  law  of  England  and  Ireland.* 

CRIMINAL  LAWYER.  One  skilled  in  the  prac- 
tice of  criminal  law.* 

CRIMINAL  LETTERS.  In  Scotch  law,  a-  process 
used  as  the  commencement  of  a  criminaj  proceed- 


where  it  follows  and  declares  on  the  terms  of  the 
bond  set  forth.**  If  defendant  on  a  scire  facias  de- 
fends on  the  ground  that' the  court  is  without  juris- 
diction because  the  record  fails  to  show  that  the 
bond  was  given  he  must  do  so  by  a  plea,  upon  which 
the  state  can  (ake  issue  and  offer  evidence,  and  not 
by  a  motion  to  dismiss.** 

[%  3775]  (4)  Evidence.  The  record  showing  a 
recognizance  ordinarily  cannot  be  contradicted.*' 
The  sig^natures  to  an  appeal  bond,  taken  and  attested 
by  a  justice,  are  presumptively  g^enuine.**  Where 
the  bond  has  been  lost,  parol  evidence  is  received  to 
show  the  time  mentioned  in  the  bond  to  which  an 
adjournment  was  tkken,-88  the  docket  entry  of  this 
does  not  control  the  recitals  in  the  bond.** 

[f  3776]  (5)  QaMrti<»ui  DetenniaaUe.  It  "has 
been  held  that  the  surety,  in  an  action  brought 
against  him  on  an  appeal  bond,  may  show  that  the 
judgment  imposing  the  fine  for  which  he  is  sued  was 
void.**  But  in  other  jurisdictions  it  is  held  that  the 
court  will  not  inquire  into 'errors  alleged  to  have 
been  committed  on  the  trial  of  the  appeal.** 

[$  3777]  (6)  Appeal  and  Error.  The  sureties 
may  appeal  frojn  a  summary  judgment  rendered 
against  them,**  and  either  puly  to  an  action  on  a 
recognizance  in  a '  criminal  prosecution  may  have 
the  decision  reviewed  on  exceptions,**  but  it  can- 
not be  objected  for  the  first  time  on  appeal  that  the 
recognizance  was  not  filed  by  the  clerk  of  the 
court;**  nor  will  the  rendition  of  judgment  on  the 
bond  on  motion,  rather  than  in  an  independent 
suit,  be  held  error  where  no  objection  to  the  form 
of  the  proceeding  was  made  at  the  time  and  it  has 
not  resulted  in  any  injury.** 

[}  3778]  2.  Deposits  for  Costs.  A  defendant 
who  on  an  appeal  deposits  the  amount  of  the  costs 
is  entitled  to  the  return  thereof  on  his  acquittal 
after  a  trial  de  novo  in  tihe  appellate  court.** 


ing,  in  the  nature  of  a  summons  issued  by  the  lord 
advocate  or  his  deputy.* 

CRIMINAL  LIBEL.' 

CRIMINALLT  mCDRRED  UABIUTT.  A  lia- 
bility incurred  in  the  perpetration  of  a  crime.* 

CRIMINAL  MATTERS.  The  term  as  used  in  a 
state  (Sonstitution,  providing  that  sheriffs  shall  re- 
ceive a  certain  compensation  from  the  parish  for 
their  services  in  criminal  matters,  etc.,  is  not  used 
in  its  strict  legal  significance  as  synonymous  with 
"criminal  cases"*  and  "criminal  jMroceedings,"  *• 
but  conveys  the  meaning  of  whatever  pertains   to 


p.    Perrin,    41    Ark.    194;    Taylor    v. 
State,   39   Ark.   291. 

73.  Everly  v.  State,  10  tnd.  A.  15, 
37  NE  666. 

74.  See  Recognizances  [34  Cyc 
564]. 

76.  Everly  v.  State,  10  Ind.  A.  16, 
37    NB    656. 

76.  State  v.  Dowd,  48  N.  H.  454; 
State    V.    Klnne,    39   St.    H.    129. 

77.  Ullery  v.  Ft.  Smith.  36  Ark. 
214;  Fugua  v.  Peo.,  10  Colo.  A.  62. 
48  P  1053;  Robinson  v.  Gordon,  86 
Qa.  559,  11  SB  844;  Payne  v.  Com., 
14    KyL    302. 

78.  State  V.  Kinne,    39  N.  H.   129. 

79.  Stevens  v.  Kansas  City,  146 
Mo.   460,   48  SW  658. 

80.  Stevens  v.  Kansas  City,  146 
Mo.    460,   48   SW  658. 

81.  Wooldrldae  v.  arifflth,-69  Tex. 
290. 


88.  Com.  V.  Green,  138  Mass.  200. 
83.  Com.  V.  Green,  138  Mass.  200. 
8C  Com.  V.  Green,  138  Hans.  200. 
86.  Robinson  v.  State,  34  Tex.  Cr. 
131,   29   SW  788. 

86.  State   v.    Bell,    58    Miss.   345. 

87.  Owen   v.    State,   65   Vt.   47. 

88.  State  v.  Boisseau,  1  Rob.  (I<a.) 
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89.  State  V.  Burdlck.  84  Iowa  626. 
61    NW    67. 

80.     Peo.   V.  Carroll.   44   Mich.  i371. 
6    NW    871. 
91.     Payne  V,  Com..  14  KyL  802. 
83.     Bandoy  v.  Judge,  13  Philippine 

94k  Treasurer  v.  Merrill,  14  Vt.  657. 

94.  Peo.    v.    Robb,    98    Mich.    397, 
67    NW   267. 

95.  Hardesty    v.    U.    S..    184    Fed. 
269,  106  CCA  411. 

96.  District  of  Colombia  v.  Lyon, 


18   D.    C.   222. 

1.     St.   34  &  85  Vict,  c  S2. 

8.  Black  L.  D.  [ctt  4  Stephen 
Comm.   p   241]. 

3.  St.   24  ft  25  Vict.  CC  94-100. 

4.  Black  L.  D.  [cit  4  Stephen 
Comm.   p    297]. 

6.  Enfflish  L.  D.  See  generally 
Attorney  and  Client  6  C.  J.  p  556. 

e.  Black  L.  D.  (where  It  Is  said: 
"It  resembles  a  criminal  Informa- 
tion at  common  law").  See  senerally- 
Indictments  and  Informations  [23 
Cyc  156]. 

7.  See  Libel  and  Slander  [25  Cyc 
667-689]. 

8.  Kuehn  v.  Paronl,  29  Nev.  2 OS. 
206,  19  P  273. 

9.  CMadaal  oase  see  Crimloal 
Law  i  1. 

xo.  odBiiaal  praoMOIar  see  Crim- 
inal Law  i  1. 
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sheriffs'  services  in  criminal  matters  of  every  kind, 
and  means  some  not  strictly  included  in  that  desig- 
nation.'' 

CBIHINAIjHENTE.  In  the  Spanish  law,  means 
in  a  criminal  manner.'* 

CRIMINAL  NEQUOEITOE." 

CEIHINAL  NEWS.  A  statutory  phrase  **  which 
has  been  construed  in  its  wide  signification,  as  mean- 
ing information  of  wicked  and  immoral  acts  6f  re- 
eent  oeenrrence  or  discovery." 

OSmiNAL  OFFENSE.'* 

CaiMINAL  OPEBATION.  A  term  which  has 
been  held  to  be  synonymous  with  abortion.*^ 

OSIMINAL  OKOANIZATION.  The  term  in- 
cludes all  oi>ders,  organizations,  associations,  or  by 
whatever  name  called,  which  teach,  advise,  counsel, 
encourage,  or  practice  a  commission  of  crimes  for- 
bidden by  law." 

CBimNAL  PBISONEB.  A  statutory  phrase'* 
which  has  been  interpreted  to  mean  any  prisoner 
charged  with  or  convicted  of  a  crime.'* 

CRIMINAL  PBOOEDUSE." 

CRIMINAL  PBO0Em>INO.»> 

CRIMINAL  PROCESS." 

CRIMINAL  PROSECUTION.** 

CRIMINAL  SALE.» 

CRIMINAL  Sn>E.  The  criminal  jurisdiction 
of  a  court  having  both  civil  and  criminal  jurisdic 
tion.» 

CRIMINAL  TERM.  The  words  applied  to  a  term 
of  court  at  which  indictments  are  found  and  re- 
turned, and  at  which  persons  are  tried  for  crimes 
and  other  penal  offenses.'' 

CRIMINAL  TRESPASS." 


CRIMINAL  VIOLENCE." 

ORIMINA  MORTE  EZTINOUTTNTUB.** 

CRIMINATE.  To  exhibit  evidence  of  the  com- 
mission of  a  criminal  offense."' 

CRIMINATIVE  CIRCnMSTANTIAL  EVI- 
DENCE. Criminative  circumstantial  evidence  is 
derived  from  the  conduct  of  the  party  accused,  and 
external  objects  or  physical  facts,  with  their  appear- 
ances, as  indicative  of  such  conduct.'* 

CRIMP.  One  who  decoys  and  pl)inders  sailors 
under  cover  of  harboring  them.*'    / 

CRINOLINE  CLOTH.  Cloth  made  of  cotton  and 
hair.'* 

CRISP.  Brittle  or  friable;"  in  a  condition  to 
break  with  a  short  sharp  fracture.'* 

OBISTIANO.  In  Spanish  law,  a  christian,  th^t 
is,  a  Roman  catholic  to  whom  formerly  most  priv- 
ileges of  citizenship  were  restricted.  Ev«n  the  nuevo 
cristiano  (converted  Moor,  Jew,  or  pagan)  was  ex- 
cluded from  all  ofSces,  professions,  and  trades  bh 
were  also  his  descendants.'^ 

ORITIOISM.    A  discussion,  or,  as  applicable  in  . 
libel  cases,  a  censure  of  the  conduct  or  character  or 
utterances  of  the  person  criticized;"  the  judgment 
or  opinion  of  any  one  upon  a  book,  a  play,  or  a 
picture  submitted  for  public  approval." 

CROFT.    A  close  adjacent  to  a  dwelling  bouse.*" 

CROOKED.  The  term  when  applied  to  an  indi- 
vidual means  dishonestJ' 

CROP  END.  The  crop  end  of  a  Bessemer  steel 
rail  is  the  imperfect  end  of  such  a  rail,  which  is 
cut  off  to  bring  the  remainder  down  to  a  solid  rail 
of  regular  length.*' 

CROPPER.*' 


IL  Lake  v.  Caddo,  37  La.  Ann. 
788.  791.  See  also  Sheriffs  and  Con- 
stables  [35  Cyc   1563-1568]. 

U.    Bscrlche  DIccionarlo. 


13. 
14. 
i  2. 
15. 


See  NeKllgence    [29   Cyc    424]. 
Conn.   Pub.   Acts    (1885)   p    "" 
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State  V.   McKee,   73   Conn.   18, 
84  AmSR  124.   49  LRA 
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S42. 

le.  See  Offense  [29  Cyc  1851  text 
and  notes];  and  crenerally  Criminal 
La.*  {{   1.  2. 

17.  Miller  v.  Bayer.  94  Wis.  123, 
12C,  68  NW  a69.  See  also  Abortion 
1  C.  J.  p  807. 

18.  Wooley  V.  Watkins,  2  Ida. 
^Hasb.)  690.  COl.  22  P  102.  See  gen- 
<rally  Conspiracy   {(   1-8. 

19.  St.  28  &  29  Vict,  c  126   (  4. 
10.    Osborne   v.    Milman,    17   Q.   B. 

0.  514.  S19  (where  Denman,  J.,  In 
construing  this  act,  said:  "I  do  not 
think  tliat  any  person  imprisoned  by 
any  Court  can  be  held  to  be  a  con- 
victed 'criminal  prisoner'  within  the 
meaning  of  s.  4  of  the  Prisons  Act"), 
n.    See    generally    Crlntinal    Law. 

33.  See  Criminal  Law  {  1.  See 
also  Civil  Proceeding  11  C.  J.  p  798. 

83.  See  Criminal  Law  i  1:  Indict- 
ments and  Informations  [22  Cyc 
15«).  See  also  Civil  process  11  C.  J. 
,»  798. 

34,  See  Criminal  Law  {  1.  See 
also  Actions  l<  24-28. 

IS.   OrtHiinal  aate: 
Adulterated  article  see  Adulteration 
2  C.  J.  p  1. 


Estray  see  Animals  |  811. 
Examination  questions  see  Sales  [35 

Cyc  1144]. 
Farm  products  see  Agriculture  I  27. 
Pood  see  Food    [10  Cyc   1091]. 
Intoxicating  liquor: 

Generally  see  Intoxicating  Liquors 

[23  Cyc  179]. 
To     Indian     see     Indians     [22     Cyc 
145}. 
Mortgaged  chattel  see  Chattel  Mort- 
gages   t    369. 
Poison  see  Poisons  [81  Cyc  899]. 
Property: 

In  fraud  of  creditors  see  Fraudu- 
lent Conveyances  [20  Cyc  836]. 
Without   license   see   Licenses    [25 
Cyc  687]. 

96.  Bngllsh    L.   D. 

97.  Smedley  v.  Com.,  188  Ky.  1, 
8.  127  SW  485,  129  SW  647. 

98.  See  Trespass  [38  Cyc  1175- 
1189]. 

9».    See  Witnesses  [40  Cyc  2356]. 

30.  A  maxim  meaning  "Crimes 
are  extinguished  by  death."  Black 
L.  D. 

91.  Bonvler  L.  D.  See  Kendrick 
v.  Com.,  78  Va.  490,  497  (where  Mar- 
shall, C.  J.,  in  the  trial  of  Aaron 
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of  the  links  in  a  chain  of  evidence 
against  himself).  See  generally 
Criminal  Law  9  1097' et  seq.  Wit- 
nesses [40  Cyc  2534-2640]. 

39.  Noftsinger  v.  State,  7  Tex. 
A.   301,  323.  -  See  generally  Criminal 


Law  I  1037;  Witnesses  [40  Cyc  2534- 
2640]. 

33.  Wharton  L.  Lex. 

34.  Arthur  v.  Butterfield,  125  TJ. 
S.  70,  77.  8  set  714.  31  L.  ed.  643 
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35.  Webster  D.  [quot  Atlantic  Dy- 
namite Co.  V.  Climax  Powder  Mfg. 
Co.,   72   Fed.   925,   934]. 

36.  Webster  D.  [quot  Atlantic  Dy- 
namite Co.  V.  Climax  Powder  Mfg. 
Co.,  72  Fed.  925.  934]. 

37.  Escriche  Diccionarlo. 

38.  Belknap  v.  Ball,  83  Mich.  683, 
588,  47  NW  674,  21  AmSR  622,  11 
LRA   72. 

"Sefunatlon"  distingiilshaa  see  Li- 
bel and  Slander  [25  Cyc  401  et  seq 
572]. 

39.  Wharton  L.  Lex. 

40.  Atkins  V.  Drake.  McClell.  &  T. 
213,  243,  148  Reprint  388  (where  the 
court  said:  "In  the  northern  parts 
of  England,  it  Is  well  known  that 
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It  is  a  common  mode  of  expression 
to  say,  "I  am  going  Into  the  croft"  "). 
See  also  Close   11  C.  J.  p  917. 

41.  Midland  Pub.  Co.  v.  Imple- 
ment Trade  Journal  Co.,  108  Mo.  A. 
223,  233,  83  SW  298.  See  also  Libel 
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43.  Robertson  v.  Perkins.  129  U. 
S  233,  237,  9  SCt  279,  280,  32  L.  ed. 
686. 
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I.    DEFINITION  AND  NATURE 


[4  1]     The  word  "crops,"  in 
signification,  means  all  products 

1.  State  Mut.  Ins.  Co.  v.  'cieven- 
ger,  17  Okl.  49,  62,  87  P  683;  State 
Mut.  Ins.  Co.  V.  Roark,  17  Okl.  48, 
87  P  684. 

[a]  Other  daflntttons.— (1)  "The 
product    of    cultivated    plants    while 

growing,  or  that  product  after  It  has 
een  harvested  or  severed  from  the 
stock  or  root  to  which  it  was  at- 
tached." Corey  v.  Struve,  16  Cal. 
A.  310,  314,  116  P  976;  State  Mut. 
Ins.  Co.  v.  Clevenger,  17  Okl.  49, 
60,  61,  87  P  683;  Fraser  v.  Pere  Mar- 
quette R.  Co.,  18  Ont.  L.  589,  608, 
12  OntWR  631,  838,  13  OntWR  883. 
(2)    "Everything  produced   from   the 


its  more  general 
of  the   soil   that 

earth    by    annual 
tlon    and    labor. 


are  grown  and  raised  annually  and  gathered  during 
a  single  season.^     In  this  sense  the  term  includes 


planting,  cultiva- 
Craddock  v.  Rld- 
dlesbarger,  2  Dana  (Ky.)  205,  206. 
(3)  "Primarily,  some  product  of  the 
soli  gathered  during  a  single  year." 
Goodrich  v.  Stevens,  5  Lans.  (N.  Y.) 
230,  231  [quot  State  v.  Crook,  132 
N.  C.  1053,  1057,  44  SE  32].  (4) 
"Vegetable  productions,  whether  an- 
nual or  more  frequent,'  not  altered 
In  substance  and  still  owned  by  the 
owner  or  occupant  of  the  land  pro- 
ducing them."  Per  Rlddell,  J.,  In 
Fraser  v.  Pere  Marquette  R.  Co., 
supra.  (6)  "That  which  Is  gathered; 
the  com  or  fruits  of  the  earth  col- 


lected; harvest.  .  .  .  Com,  or  other 
cultivated  plants  while  growing." 
Webster  D.  [quot  Cottle  v.  Spltier. 
66  Cal.  466,  467,  4  P  4S6,  62  AmR 
306;  McCutcheon  v.  Wilkinson,  12 
La.  Ann.  483,  484].  <6)  "That  which 
Is  cropped,  cut  or  gathered  from  a 
single  field,  or  of  a  single  kind  of 
grain  or  fruit  of  any  single  season: 
especially  the  product  of  what  in 
planted  in  the  earth;  fruit;  harvest. 
Grain  or  other  product  of  the  (ieW 
while  standing."  Webster  Int.  D. 
[quot  State  Mut.  Ins.  Co.  v.  Cleven- 
ger, supra;  De  Haven  v.  Mutual  r. 
Ins.  Co.,  1  Montg.  Co.   (Pa.)  98.  W- 
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both  fructua  industrialea '  and  fraetus  naturales.* 
The  word  is  also  used,  however,  in  a  more  restricted 
sense,  as  synonymous  with  fraetus  industnales  or 
emblemen^.* 
Katnre  of  property.    Growing  crops  raised   by 


yearly  labor  and  cultivation  have  in  some  cases  been 
held  to  b«  personal  property*  and  in  others  to  be 
realty,'  the  classification  being  made  to  depend  in 
some  instances  on  severance '  and  in  others  on  ma- 
turity.'   So  also,  in  some  instances,  the  classification 


(•)  "The  moat  genaral  deflhltlon  of 
'crop'  saems  to  Include  that  part  of 
any  agricultural  product  which  la 
susceptible  of  betng  cropped  for  the 
uses  of  husbandry,  whether  already 
gathered,  or  progrresalng  toward  ma- 
turity for  that  purpose."  Per  Boyer, 
P.  J..  In  De  Haven  v.  Mutual  F.  Ins. 
Co.,  supra.  (8)  "The  lexicographical 
definition  of  'crops'  comprehends  only 
such  growths  as  are  produced  from 
(he  soil  and  severed  or  cropped  by 
human  Instrumentalities.  .  .  .  The 
term  usually  signifies,  and  Is  gen- 
erally understood  to  mean,  some- 
thing cropped,  or  severed  from  land, 
and  garnered  or  saved  by  manual 
labor;  as  cereals  and  vegetables 
planted  and  cultivated,  hay  harvested 
from  meadow  land,  corn  grown  and 
gathered  hi  shocks,  or  wheat  In 
stacks  or  bins,  or  fodder  and  straw 
in  shocks  or  ricks."  Moore  v.  Hope 
Natural  Qas  Co.,  76  W.  Va.  649,  665, 
i6  SB  S<4. 

[b]  -Cnv"  laetad*  (1)  botb 
gathered  and  growing  crops  (Dann 
V.  Lewis,  2  R.  I.  492),  (2)  growing 
cotton  (State  Hut.  Ins.  Co,  v.  Cleven- 
ger,  17  Okl.  49.  87  P  58S).  (S)  grow- 
ing grain  or  grass  (Hogan  v.  Merced 
County  Super.  Ct.,  16  Cal.  A.  783, 
117  P  947).  (4)  straw  (Rank  v.  Rank, 
S  Pa.  211),  (S)  corn  stalks  remain- 
ing after  tne  corn  Is  gathered  (Moser 
V.  Lower,  48  Mo.  A.  86,  90),  (6) 
matured  timber  (Buchanan  v.  Jencks, 
>8  R  I.  443.  96  A  307),  (7)  and  hay 
generally  (verbeck  v.  Peters,  170 
Iowa  610.  153  NW  215;  State  v. 
Oook.  132  N.  C.  1063,  44  SB  32),  (8) 
bnt  not  a  spontaneous  growth  of 
crab  grass,  sprung  up  after  another 
crop  has  been  removed  (State  v. 
Crook,  supra). 

[c]  Onwa  "does  not  fall  within 
■he  meaning  of  the  word  crop  as 
usually  understood  and  applied,  ex- 
cept when  grown  and  maturing  on 
meadow  lands  for  harvesting  or  har- 
vested." It  does  not  apply  to  grass 
growing  on  depastured  lands.  Moore 
».  Hope  Natural  Gas  Co..  76  W.  Va. 
«49,  656,  86  SE  664  [cit  C^c].  See 
Hogan  v.  Merced  County  Super.  Ct., 
1(  Cal.  A.  783,  117  F  947  supra  this 
note    [b]     (8). 

[d]  Crop  of  b««to  iaolndea  the 
beet  roots,  but  not  the  tops.  Corey 
T.  Struve.  16  <3al.  A.  310,  116  P  975. 

[e]  Kuah  li»7  cut  at  some  dis- 
tance from  the  railroad  and  baled  and 
Piled  on  the  property  of  another 
person  along  the  railroad  Is  not  a 
crop  within  Can.  Rev.  St.  (1906)  c 
37  i  298,  making  railroad  companies 
liable  for  damages  to  "crops  .  .  . 
plsntationa.  or  buildings  and  their 
contents"  by  flres  started  by  rail- 
road locomotives.  Praser  v.  Pere 
Uarquette  R.  Co.,  18  Ont.  L.  689,  12 
OntWR   681,    838,    13   OntWR   888. 

[f]'  "Th*  atymology  (1)  of  the 
word  'crop'  appears  to  be  from  the 
Saxon  'crop'  or  'cropp'  signifying 
the  crop  of  a  fowl,  a  cluster  of  ears 
of  com,  grapes,  ears  of  corn,  and 
from  the  Welsh  'copiad,'  a  gathering 
or  taking  hold  of."  Per  Spencer,  J., 
in  Cottle  ▼.  Spitser.  66  Cal.  466,  467. 
<  P  436.  6^  AmR  805.  (2)  "The 
root  meaning  of  the  word  Is  'some- 
tiling  protruding.'"  Cent.  D.  [quot 
Fraser  v.  Pere  Marquette  R.  Co.,  18 
Ont  L.  689.  600,  12  OntWR  531,  838, 
11  OntWR  883 T. 

I.  State  ▼.  Crook.  132  N.  C.  1063, 
44  8E  32.     See  infra  I  4. 

3.  State  V.  Crook,  132  N.  C.  1063, 
44  SE  32.     See  infra  I  3. 

4.  CJottle  v.  Spitser,  66  Cal.  466.  4 
f  Hi,  52  AmR  806:  Sparrow  v.  Pond, 
ti  Minn.  412,  419.  62  NW  36.  82 
AmSR  671.  1*  LRA  103  (where  It  ia 
ftld,  per  Mitchell.  J.:  "The  word 
'trifitr  had,  long  .before  this  statute. 


acquired  in  law  a  meaning  aynony- 
moua  with  or  equivalent  to  the  com- 
mon-law term  'emblements.'  and 
neither  of  them  Included  fruits  of 
perennial  trees  or  shrubs,  and  it  is 
to  be  presumed  that  the  term  'crops' 
la  uaed  In  the  statute  in  this  same 
aensd").     See  infra   i   6. 

[a]  Terhnlcal  legal  sMaalag.— 
"The  definition  given  by  Webster  la 
even  broader  than  the  popular  sig- 
nification of  the  word.  iTnder  the 
former,  aa  we  aee,  not  only  Is.  meant 
grain  produced  from  annual  vegeta- 
tion, but  also  fruits  from  trees  and 
perennial  plants.  But  It  is  at  least 
doubtful  if,  under  the  common  and 
restrictive  acceptation  of  the  term, 
anything  more  would  be  understood 
than  products  from  annual  plants, 
as  cereals,  maise.  etc.,  and  the  latter 
appears  to  be  the  sense  in  which  the 
term  is  employed  in  technical  legal 
parlance."  Per  Spencer,  J.,  in  Cottle 
v.  Spitser,  65  c:al.  466,  457,  4  P  436, 
62    AmR    306. 

[b]  "The  term  'giowlar  eima'  is. 
oltidea  (1)  only  those  cropk  which  re- 
quire an  anntial  planting  or  sowing, 
or  an  annual  harvesting."  Cottle  v. 
Spitser,  85  Cal.  466.  463,  4  P  486,  62 
AmR  306.  (2)  A  crop  la  a  "growing 
crop"  from  the  time  the  seed  is  de- 
posited In  the  ground,  for  at  that 
time  the  seed  loses  the  qualities  of 
a  chattel  and  becomes  a  part  of  the 
freehold  and  passes  with  a  sale  of  it. 
Wilkinson  v.  Ketler,  69  Ala.  435.  (3) 
Where  land  Is  defined  by  statute  as 
the  solid  material  of  the  earth, 
whether  rock,  soil,  or  other  aubatance, 
growing  crops  are  excluded.  BJorn- 
Bon  v.  Rostad,  30  S.  D.  40.  187  NW 
667.   AnnC:a8l915A    1151. 

[c]  "Oiowlag  and  ataadlag"  gnla 
does  not  include  oats,  wheat,  ana  Ijar- 
ley  which  have  been  cut  or  threshed. 
Ford  V.   Sutberlln,   2  Mont.    440. 

[d]  "Zudsatrial  gxowlac  crop"  ia 
a  term  taken  from  Scottish  law  and 
would  seem  to  comprise  those  crops 
which,  although  owing  their  exist- 
ence to  skill  and  labor,  do  not.  like 
emblements,  mature  within  twelve 
months.  It  does  not  Include  grass  or 
growing  bay.  Fredkin  v.  Gllnea,  18 
Man.    249. 

[e]  A»  ovtstaadiag  orop  is  a  crop 
in  the  field  not  gathered  or  housed, 
without  regard  to  Its  state.  It  is  an 
outstanding  crop  from  the  day  It 
commences  to  grow  until  It  Is  finally 

feathered  from  the  ground  on  which  It 
a  planted  and  taken  away.  jSullins 
V.  State.  B3  Ala.  474. 

[f]  rroita  and  fndt  trees. — (1) 
"It  may  be  conceded,  and  correctly, 
that  at  the  present  day.  In  this  State 
at  least,  the  word  'crop,'  taken  In  its 
moat  comprehensive  sense.  Includes 
fruits  grown  on  treea,  but  I  think  it 
can  be  affirmed  without  aerlous  con- 
tradiction, that  trees  themselves,  ca- 
pable of  producing  fruit,  never  have 
been  included  In  that  term."  Per 
Spencer,  J.,  In  Cottle  v.  Spitser,  66  Cal. 
466,  458,  4  P  435,  62  AmR  306.  And  see 
Reeves  v.  Hyde,  77  Cal.  397,  19  P 
686  (holding  that  cropa  of  fruit  are 
included  within  the  terms  of  a  stat- 
ute in  regard  to  "ordinary  agricultur- 
al crops");  Olobe  Lumber  Co.  v. 
Lockett,  106  La.  414,  30  S  902  (where 
It  is  said  that  the  word  "cropa" 
means  only  the  actual  products  of  the 
soli,  resulting  from  planting  and  cul- 
tivation, and  does  not  Include  trees 
growing  in  their  natural  state).  (2) 
Nursery  trees  growing  on  a  farm  par- 
take of  the  same  character  as  grow- 
ing crops.  Batterman  v.  Albright, 
122  N.  Y.  484,  25  NE  856,  19  AmSR 
610,  11  LRA  800  [aff  6  NTS  334]. 

5,  Cal. — Vullcevlch  v.  Skinner,  77 
Cal.  239,  19  P  424;  Davis  v.  MoFar- 
lane,   37   C^l.   634-.  99  AmD   340. 


111.— Byerly  v.  Jones.  184  HI.  A. 
314. 

Kan. — Mabry  v.  Harp,  53  Kan.  398. 
36  P  743. 

Mass.-l<::om.  v.  Galatta,  117  NE  343. 

Minn. — Sparrow  v.  Pond.  49  Minn. 
412.  52  NW  36,  32  AmSR  671.  16  LRA 
103. 

Mo. — Davis  v.  Cramer,  188  Mo.  A. 
718.  176  SW  468;  Swalford  V,  Spratt. 
93 'Mo.  A.  631,  67  SW  701;  Olaaa  v. 
Blazer.  91  Mo.  A.  664;  Holt  v.  Holt, 
67  Mo.  A-  272. 

Nebr. — Cooper  v.  Kennedy,  86  Nebr. 
119,  124  NW  1131.  136  AmSR  701,  31 
LRANS  761. 

N.  J.— Bloom  V.  Weleh,  27  N.  J.  L. 
177. 

N.  T. — Sexton  v.  Breese,  136  N.  T. 
387,  32  NE  133;  Davidson  v.  Osborne, 
75  Misc.  891.  27  NTS  114  [rev  on 
other  grouMa.  161  App.  Div.  247,  136 
NTS  247]. 

N.  C. — ^Walton  V.  Jordan,  ^66  N.  C. 
170;  Flynt  v.  Ctenrad.  61  N.  C.  190,  98 
AmD   588.     . 

OH. — Baker  v.  Jordan.  3  Oh.  St.  438. 

Okl. — Qrabow  v.  McCracken.  23 
Okl.  612,  102  P  84.  23  LRANS  1218,  18 
AnnCaa    503. 

Pa. — Backenstosa  v.  Stahler,  38  Pa. 
261.  76  AmD  692. 

5.  D. — BJornaon  v.  Rostad,  80  S.  D. 
40.  137  NW  667.  AnnC»i8  1916A  1161. 

Wla.— Slmanek  v.  Nemets,  120  Wis. 
42,  97  NW  508. 

Alta. — CochUn  v.  Massey  Harris 
Co.,  Ltd.,  8  Alta  L.  392. 

6.  Heavilon  v.  Heavllon,  29  Ind. 
609;  Sparrow  v.  Pond,  49  Minn.  412. 
82  NW  36,  32  AmSR  571.  16  LRA  108; 
Harris  v.  Frlnk,  49  N.  Y.  24;  Woody 
V.  Wagner,  89  Wash.  429,  164  P  819. 

T.  Myers  v.  Steele,  98.  Kan.  577, 
578,  158  P  660,  LRA1917C  4;  Hoblltt 
v.  Farmers'  State  Bank,  (Okl.)  153  P 
1154. 

"It  is  true  that  the  authorities  in 
alluding  to  this  subject  very  general- 
ly use  the  words  growing  crops,  as 
those  embraced  by  a  conveyance  of 
the  land,  but  this  expreaslon  appears 
to  have  been  commonly  employed  to 
distinguish  crops  still  attached  to  the 
ground,  rather  than  to  mark  any  dis- 
tinction between  ripe  and  unripe 
crops.  .  .  .  Whether  the  crop  of  the 
seller  of  the  farm  goes  with  the  land 
to  the  purchaser  of  the  latter,  when 
there  Is  no  reservation  or  exception, 
depends  upon  whether  the  crop  la  at 
the  time  attached  to  the  soil,  and  not 
upon  Its  condition  as  to  maturity." 
Tripp  V.  Hasceig,  20  Mich.  254,  260, 
261,  4  AmR  388  [quot  Myers  v.  Steele, 
supra]. 

[a]  ■•▼•raiia*  may  be  construc- 
tive. Sexton  v.  Breese,  135  N.  Y.  387, 
32  NE  133  [atr  67  Hun  1,  10  NTS 
510];  Willis  v.  Moore.  59  Tex.  628,  46 
AmR  284;  Krelsle  v.  Wilson,  Crex. 
Civ.  A.)    148   SW  1132. 

8.  Byerly  v.  Jones.  184  111.  A.  314; 
Ellis  v.  Bingham,  (Tex.  Civ.  A.)  160 
SW  602. 

"It  has  been  clearly  settled  in  this 
state  that  a  conveyance  of  land, 
either  by  voluntary  deed  or  judicial 
sale,  without  reservation,  carrlea  all 
growing  cropa  with  the  title  to  the 
land.  This  rule  only  applies  to  crops 
which  are  immature  and  have  not 
ceased  to  draw  nutriment  from  the 
sol]  at  the  time  of  sale,  and  is  not 
applicable  to  cropa  that  are  ripe  and 
ready  for  harvest.  This  distinction 
has  been  carefully  recognised  In  all 
the  caaea  where  the  subject  was  con- 
sidered. .  .  .  When  the  cropa  mature 
they  can  no  longer  be  regarded  aa  a 
part  of  the  realty,  and  hence  do  not 
paaa  to  the  purchaaer  of  the  land.  As 
the  ripened  crop  poaaeases  the  char- 
acter of  peraonalty,  the  fact  that  It 
rests  upon  the  land,  unsevered,  la  of 
little  conaequence."    Clay  Center  Nat. 
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has  been  made  to  depend  on  the  intention  of  the   I  and  on  the  fact  of  ownership.^* 
parties,"  on  the  nature  of  the  transaction  involved,'*'  j 

n.    KINDS 


[4  2]  A.  In  General.  Crops,  are  divided  into 
two  kinds  or  classes,  namely,  fructus  industriales  '* 
and  fraetus  natnrales,"  the  distinction  being  im- 
portant chiefly  -as  relating  to,  first,  whether  the 
growth  may  be  sold  by  parol  as  personal  property,  or 
whether  it  is  a  part  of  the  real  estate;'*  and  sec- 
ond, whether  it  passes  to  the  personal  representative, 
to  be  administered  as  personal  property,  or  to  the 
heir  "  or  devisee  '•  as  a  portion  of  the  realty. 

[$  3]  B.  Fmdtne  NatnraleB:  Fructus  natur- 
ales  are  crops  that  are  produced  by  the  powers  of 
nature  alone.*^ 

[$  4]  0.  Fmctns  Indnstriales.  Fructus  indus- 
triales are  annual  crops  that  are  obtained  by  yearly 
labor  and  cultivation.'^  All  crops  that  must  be 
planted  or  sown  annually,  whether  or  not  other  labor 
is  necessary  for  their  'production  before  they  are 
ready  to  be  gathered  or  reaped,  are  fructus  industri- 
ales.'* Formel^y,  in  England,  it  was  held  that  where 
the  root  or  tree  was  perennial,  living  for  a  number  of. 
years,  the  fruit  produced  by  it  while  growing  was 
fructus  naturales.^o  But  this  doctrine  is  supported 
now  by  little  authority  and  less  reason;  the  cor- 
rect test  to  apply  is  to  ascertain  whether  the  annual 
Bank  V.  Beegle.  52  Kan.  709,  711,  35 


P  814,  818  [quot  Myers  v.  Steele.  98 
Kan.  577,  679,  168  P  660,  AnnCa8l917C 
4]. 

9.  'Bjornson  v.  Rostad.  30  S.  D. 
40,  137  NW  667,  AnnCaslSlSA  1151. 

10.  Batterman  v.  Albright,  122  N. 
T.  490.  25  NE  856,  19  AmSR  610.  11 
LRA  800;  BJornson  v.  Rostad,  30  S. 
J>.  40,  137  NW  667.  AnnCaal915A 
1161;  Woody  v.  Wagner,  89  Wash. 
429,    154   P   819. 

11.  Harris  v.  Frink,  49  N.  T.  24, 
10  AmR  318  [rev  2  Lans.  35];  David- 
son V.  Osborne,  75  Misc.  391,  135  NTS 
675  [rev  on  other  errounds  161  App. 
Dlv.  747,  136  NTS  247];  Willis  v. 
Moore,  59  Tex.  628,  46  AmR  284; 
Woody  V.  Wagner,  89  Wash.  429,  164 
P  819. 

[a]  The  olmiunstancas  of  ••oh. 
o«s«  determine  whether  a  growing 
crop  ts  to  be  considered  a  part  of  the 
realty  or  a  chattel.  When  planted 
by  the  owner  of  the  soli  it  constitutes 
in  general  part  of  the  realty  and  will 
pass  by  a  conveyance  of  the  realty. 
Harris  v.  Prink,  49  N.  T.  24,  10  AmR 
318  [rev  2  Lans.  35]. 

18.     See  infra  I  4. 

13.  See  infra  I  3. 

14.  See  Frauds,  Statute  of  [20  Cyc 
212,   228,   244]. 

15.  See  Executors  and  Adminis- 
trators  [18  Cyc  184). 

16.  ,See  Wills  [40  Cyc  1638]. 

17.  Smock  V.  Smock.  37  Mo.  A.  5C. 
[a]     IllnstrmtlOBa.— The     fruit     of 

trees,  perennial  bushes,  and  grasses 
growing  from  perennial  roots  are 
fructus  naturales.  Sparrow  v.  Pond, 
49  Minn.  412,  52  NW  36,  32  AmS  671. 
16  IjRA  103;  Lanslngburgh  Bank  v. 
Crary,  1  Barb.  (N.  T.)  542;  Green  v. 
Armstrong,  1  Den.  (N.  T.)  550;  Kim- 
ball v.  Sattley,  55  Vt.  285,  45  AmR 
614;  Jones  v.  Flint.  10  A.  &  E.  753. 
37  ECL  396,  113  Reprint  285. 

IS.     Smock  v.  Smock,  37  Mo.  A.  56. 

[a]  Otber  daflnltlona. — (1)  "The 
products  of  annual  planting."  Reed 
V.  Johnson,  14  111.  257,  259.  (2) 
"Those  products  of  the  earth  which 
are  annual,  and  are  raised  by  yearly 
manurance  and  labor,  and  essentially 
owe  their  annual  existence  to  the 
cultivation  by  man."  Sparrow  v. 
Pond,  49  Minn.  412.  417.  52  NW  36. 
32  AmSR  671,  16  ll-RA  103.  (3)  "An- 
nual crops  raised  by  yearly  labor 
and  cultivation."     Swafford  v.  Spratt, 


93  Mo.  A.  631,  634,  67  SW  701. 

[b]  niiiBtnitiona. — (1)  Qrowlng 
periodical  crops  (Vullcevlch  v.  Skin- 
ner, 77  Cal.  239,  19  P  424;  Davis  v. 
McFarlane,  37  Cal.  634,  99  AmD  340; 
Parham  v.  Thompson,  2  J.  J.  Marsh 
(Ky.)  159;  Garth  v.  Caldwell,  72  Mo. 
622;  Swafford  v.  Spratt.  93  Mo.  A. 
631,  67  SW  701;  Glass  v.  Blaser,  91 
Mo.  A.  664;  Holt  v.  Holt,  57  Mo.  A. 
272:  Smock  v.  Smock,  37  Mo.  A.  66; 
Walton  V.  Jordan.  65  N.  C.  170;  Phil- 
lips V.  Keysaw,  7  Okl.  674,  66  P  695; 
Pattlson's  App..  61  Pa.  294,  100  AmD 
637;  Evans  v.  Roberts,  6  B.  &  C.  829, 
11  ECL  700,  108  Reprint  309),  (2)  such 
as  corn,  cotton,  wheat,  rye,  potatoes 
(McKenzle  v.  Lampley,  31  Ala.  526; 
Howe  V.  Batchelder,  49  N.  H.  204; 
BJornson  v.  Rostad.  30  S.  D.  40,  137 
NW  567.  AnnCasl915A  1151;  Edwards 
V.  Thompson,  86  Tenn.  720,  4  SW  913, 
4  AmSR  807;  Kimball  v.  Sattley,  55 
Vt.  285.  45  AmR  614;  Jones  v.  Flint, 
10  A.  &  B.  763,  37  ECL  398,  113  Re- 
print 28  5),  (3)  fruit  (Viilicevich  v. 
Skinner,  77  Cal.  239,  19  P  424;  State 
V.  Fowler.  88  Md.  601,  42  A  201,  71 
AmSR  452,  42  LRA  849;  Purner  v. 
Plercy,  40  Md.  212,  17  AmR  591; 
Smock  V.  Smock,  37  Mo.  A.  56),  (4) 
hopsJSparrow  v.  Pond,  49  Minn.  412, 
52  NW  36,  32  AmSR  671,  16  LRA  103; 
Smock  V.  Smock,  supra;  Frank  v. 
Harrington,  36  Barb.  (N.  T.)  416; 
Lewis  V.  McNatt,  65  N.  C.  63;  Latham 
V.  Atwood,  Cro.  Car.  516,  79  Reprint 
1046),  (5)  garden  vegetables,  and  the 
like  (Sparrow  v.  Pond,  supra;  Green 
V.  Armstrong,  1  Den.  (N.  Y.)  650)  are 
fructus  Industriales.  (6)  Crude  tur- 
pentine which  has  formed  on  the 
body  of  the  trees  is  also  fructus  In- 
dustriales. Lewis  V.  McNatt,  65  N. 
C.  63. 

19.  Reed  v.  Johnson,  14  111.  257. 
And  see  cases  supra  note  18. 

30.  Waddington  v.  Bristow.  2  B.  & 
P.  452,  126  Reprint  1379;  Rodwell  v. 
Phillips,  9  M.  &  W.  601,  162  Reprint 
212. 

SI.  Vullcevlch  V.  Skinner,  77  Cal. 
239.  19  P  424;  Purner  v.  Plercy,  40 
Md.  212,  17  AmR  691;  Smock  v. 
Smock,  37  Mo.  A.  56;  Prank  v.  Har- 
rington.   36   Barb.    (N.   T.)    415. 

23.  Frank  v.  Harrington,  36  Barb. 
(N.  T.)  416  [dlst  Bishop  v.  Bishop,  11 
N.  Y.  123,  62  AmD  68).  See  also 
Webster  v.  Zlelly,  52  Barb.  (N.  T.) 
482   (where  it  was  held  that  the  roots 


fruit  is  produced  by  the  annual  labor  of  man,  such 
as  necessary  manurance  or  other  industry,  or 
whether  the  fruit  is  referable  to  the  industry  of 
man  only  at  the  period  when  its  seed  or  root  was 
first  planted,  and  therefore  owes  its  continued  ex- 
istence to  nature.  In  the  former  case  the  fruits  of 
the  plant  are  fructus  industriales,  although  the 
plants  themselves  are  fructus  naturales."  Of  such 
character  are  hops,  the  root  from  which  the  vine 
grows  being  perennial,  but  their  production  necessi- 
tating the  annual  industry  of  man  in  the  making 
of  hills  and  the  setting  of  poles  ;^'  and  peaches,  ap- 
ples, or  other  fruits  cultivated  for  the  market.'* 
There  are  cases  also  where  the  entire  plant  may  be 
a  personal  chattel  rather  than  a  part  of  the  realty. 
Of  such  character  are  trees  and  shrubs  raised  in  a 
nursery  for  the  purpose  of  sale  and  transplanta- 
tion." 

[$  5]  D.  Emblements.2!>  The  term  "emble- 
ments" is  synonymous  with  fructus  industriales,** 
and  means  a  product  of  the  earth  that  is  annual, 
that  is.  raised  by  yearly  manurance  and  labor,  and 
that  essentially  owes  its  annual  existence  to  culti- 
vation by  man.*'    The  term  is  also  applied  to  a  crop 

of  hops  were  part  of  the  realty). 

38.  Vulicevich  v.  Skinner,  77  Cal. 
239,  19  P  424;  Purner  v.  Plercy,  40 
Md.  212,  17  AmR  591;  Smock  v. 
Smock,  37  Mo.  A.  66. 

34,  Whitmarsh  v.  Walker,  1  Mete. 
(Mass.)  313;  Miller  v.  Baker,  1  Mete. 
(Mass.)  27. 

as.  See  generally  Estates  [16  Cyc 
620] ;  Executors  and  Administrators 
fl8  Cyc  184);  Landlord  and  Tenant 
[24  Cyc  »54];  Wills  [40  Cyc  1588]. 

86.  Sparrow  v.  Pond,  49  Minn.  412. 
417,  62  NW  36,  32  AmSR  571,  16  LRA 
103;  Reifl  v.  Reiff,  64  Pa.   134. 

[a]  Bmblammts  "ar»  a  spMlaa  of 
tnata»  indlisttlales,  but  do  not  ex- 
haust the  genus."  Cochlin  v.  Massey 
Harris  Co.,  Ltd.,  8  Alta.   L.  392,  396. 

87.  Sparrow  v.  Pond,  49  Minn.  412. 
62  NW  36,  32  AmSR  671,  16  LRA  103. 

[a]  Other  dafladtloaa^— (1)  "The 
crop  growing  upon  the  land."  Boa- 
vler  L.  D.  [quot  Cottle  v.  Spltier,  65 
Cal.  466,  468,  4  P  435,  52  AmR  305 
(where  It  is  said  that  the  term  Is 
nearly  synonymous  with  "crops")]. 
(2)  "Those  crops  which  grow  yearly, 
and  are  raised  annually  by  expense 
and  labor,  orgreat  manurance  or  In- 
dustry." Rogers  v.  Elliott,  59  N.  H. 
201,  202,  47  AmR  192.  (3)  "Such 
crops  as  are  the  result  of  special  la- 
bor and  cultivation,  and  which  com- 
monly compensates  such  labor  with-  ' 
in  the  year."  Owens  v.  Lewis,  46 
Ind.  488,  508,  15  AmR  295.  (4)  "The 
annual  product  or  fruit  of  things 
sown  or  planted."  Hamilton  v.  A,us- 
tln,  86  Hun  (N.  T.)  138,  142.  (5> 
"Corn  and  other  crops  of  the  earth 
which  are  produced  annually,  not 
spontaneously,  but  by  labor  and  In- 
dustry, and  for  this  reason  are  called 
fructus  industriales."  In  re  Ander- 
.sen,  83  Nebr.  8,  118  NW  1108,  131 
AmSR  613,  17  AnnCas  941;  Reltt  v. 
Reiff.  64  Pa.  134.  137.  (6)  "The  prod- 
uce or  fruit  of  land  sow^i  or  planted; 
the  growing  crops  of  those  vegetable 
productions  of  the  soil,  such  as  grain, 
garden  roots,  and  the  like,  which  are 
not  spontaneous,  but  require  an  out- 
lay of  cost  and  labor  in  one  part  of 
the  year,  the  recompense  for  which 
is  to  arise  in  the  shape  of  a  crop  In 
another  part  of  the  same  year." 
Webster  D.  [quot  Evans  v.  Hardy,  76 
Ind.  627,  531).  (7)  "Such  things  as 
grow  by  the  manurance  and  Industry 
of  the  owner.     Graves  v.  Weld,  5  B. 
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left  growing  on  premises  by  an  outgoing  tenant,'^ 
arid  to  the  profit  which  the  tenant  of  an  estate  is 
entitled  to  roeave  out  of  the  crops  which  he  has 

111.    OWKE&SBIP*' 


planted  and  which  have  not  been  harvested  when 
his  estate  terminates.^* 


[i  6]  A.  In  OeneraL  The  ownership  of  realty 
carries  with  it  as  an  incident  thereto  the  prima  facie 
presumption  of  the  ownership  of  both,  the  natural. 
prodnets  of  the  land,  such  as  grass  and  trees,  and 
the  emblements,  or  annually  sown  crops,''  but  such 
presumption  is  not  conclusive.'^  And  the  owner  of 
laod  may,  in  parting  with  the  use  of  it  to  another, 
make  such  conditions  and  reservations  in  relation  to 
the  land  itself  or  to  the  products  growing  from  it 
as  he  chooses  instead  of  parting  with  the  full 
right." 

[t  7]  B.  Crops  Baised  by  Trespaaser.  Where 
a  mere  intruder  upon  land  plants  crops  thereon, 
such  crops,  as  long  as  they  remain  unsevered,  are 


the  property  of  the  owner  of  the  land."  With 
stronger  reason,  where  one  entitled  to  the  possession 
of  land  which  has  been  cultivated  by  a  trespasser 
for  a  number  of  years  enlers  on  the  land  peace- 
ably, and  without  real  opposition  seeds  the  ground, 
the  crop  raised  thereon  belongs  to  him.**  But  one 
who  sows,  cultivates,  and  harvests'  a  crop  upon  the 
land  of  another  is  entitled  to  the  crop  as  against  the 
owner  of  the  land,  whether  he  came  to  the  possession 
of  the  land  lawfully  or  not,  provided  he  remains  in 
possession  till  the  crop  is  harvested.^'  If,  however, 
the  growth,  severed  is  such  as  comes  by^  the  act  of 
Gk)d — as  trees  and  grass — rather  than  such  as  owes 
its   existence  solely  to   the   industry  of   the   tres- 


&  Ad.  lOS,  119.  27  ECL  63,  10  ERC 
380.  To  same  effect  Sparrow  v.  Pond, 
49  Minn.  412,  418,  62  NW  36,  32  AmSR 
S71.  16  LRA  103. 

[b]  TlM  twm  mmj  l>6tad«  (1)  not 
only  com.  and  gmin  of  all  kinds,  but 
everything  of  an  artlflclal  and  annual 
profit,  that  is  produced  by  labor  and 
nianurance  (Owens  v.  Lewis,  48  Ind. 
488.  608.  IS  AmR  2»6).  (2)  such  as 
grain,  garden  vegetables,  and  the  like 
(Sparrow  v.  Pond,  49  Minn.  412,  S2 
.NW  36,  32  AmSR  571,  16  LRA  103). 
(3>  and  com,  hops,  flax,  roots,  and 
the  like  (Florala  Sawmill  Co.  v.  Par- 
rlsh.  165  Ala.  462,  466,  46  S  461  [cit 
Cyc]). 

[c]  "BmUsBMBta"  do  Bot  iaalndsi 
(1)  Fruits  which  grow  on  trees  tiiat 
are  not  planted  yearly.  Sparrow  v. 
Pond.  49  Minn.  412,  52  NW  36,  82 
Am.SR  671,  16  LRA  103;  Rogers  v. 
Elliott,  59  N.  H.  201,  47  AmR  192.  (2) 
Perennial  bushes.  Sparrow  v.  Pond, 
supra.  (3)  The  roots  or  bushes  from 
which  hops  and  berries  grow.  Ham- 
ilton V.  Austin,  36  Hun  (N.  T.)  138. 
(4)  Trees  and  the  like.  Evans  v. 
Hardy,  76  Ind.  527,  531. 

[d]  '•Kopa.  bwzlss  and  tli*  Ilka 
•(•  smMaMianta."— Hamilton  v.  Aus- 
tin, 36  Hun  (N.  T.)  138,  142.  But 
see  Sparrow  ▼.  Pond,  49  Minn.  412, 
52  NW  36,  32  AmSR  671,  16  LRA  103 
(holding  that  blackberries  unpicked 
are  not  emblements). 

[e]  Snuw  or  hay<— (1)  Natural 
crass  growing  without  cultivation  Is 
not  included  In  the  word  "emble- 
menta"  Evans  v.  Hardy,  76  Ind.  627, 
HI;  Perley  v.  Chase,  79  Me.  619,  522, 
11  A  418;  Sparrow  v.  Pond,  49  Minn. 
412.  52  NW  3«,  33  AmSR  671,  16  LRA 
103;  Potts  V.  Clarke,  20  N.  J.  536; 
Fredkin  v.  Qllnes,  18  Man,  249.  (2) 
By  the  genei^l  rule,  however,  grass 
or  hay  which  Is  sown  and  cultivated 
constitutes  emblements  (State  v. 
Crook.  132  N.  C.  1053,  44  SE  32, 
where  It  is  said  that  the  great  bulk 
of  hay  In  the  United  States  as  shown 
hy  the  census  Is  cultivated  grass), 
li)  although  by  custom  In  Pennsyl- 
vania uncut  grass,  even  when  culti- 
vated grass  and  ready  for  cutting,  is 
not  emblements  (Relff  v.  Relff,  64  Pa. 
114). 

[f]  "tnmnry  tcaaa  more  nearly 
resemble  emblements  '[than  flxturesl, 
though  they  are  not  strictly  such; 
emblements  being  the  annual  product 
or  fruit  of  things  sown  or  planted." 
Hamilton  v.  Austin.  36  Hun  <N.  T.) 
138.  142. 

[g]  Cmda  tnxpairtlaa  in  the  form 
of  "d^p."  which  has  dripped  from  the 
trees  is  emblements,  but  the  "scrape" 
which  still  adheres  to  the  tree  is  not. 
Horala  Sawmill  Co.  v.  Parrish,  155 
Ala.  462.  466.  46  S  461. 

n.  Wood  V.  Noack,  84  Wis.  398, 
Ml.  54  NW  785.  See  generally  Land- 
lord and  Tenant  [24  CJyc  1067  et  seq]. 
.  29.  nedeman  Real  P*op.  {  70 
!<Iuot  Miliar  V.  Wohlford,  119  Ind. 
3«5,  309.  21  NE!  894]. 


aa    Ownarahlp  aa  featwaans 

Devisee   and   personal   representative 

see  Wills    [40  Cyc   1638]. 
Execution    debtor    and    purchaser   at 

execution  sale  see  Executions   [17 

Cyc  831,   1291]. 
Landlord    and    tenant    see    Landlord 

and  Tenant   [24  Cyc  1067,   1469]. 
Life    tenant    and    remainderman    see 

Estates  [16  Cyc  620]. 
Mortgagor  and  purchaser  at  foreclo- 
sure  sale   see    Mortgages    [27   Cyc 

1144,  1729]. 
Personal  representative  and  heir  see 

Elxecutors  and  Administrators   [18 

Cyc  184]. 
Plaintiff  and  defendant  In  ejectment 

see  Ejectment  [15  Cyc  208]. 
Tenants  In  common   see  Tenancy  in 

Common   [88  Cyc -64]. 
Vendor  and  purchaser  see  Vendor  and 

Purchaser   [39  Cyc  1627]. 

ai.  Chancellor  v.  Teel,  141  Ala, 
634,  37  S  665  (holding  that  crops 
raised  by  the  grantor  on  land  after 
he  makes  a  voluntary  deed  of  it  to 
his  daughter-in-law,  he  not  renting  It, 
or  pretending  that  he  Is  not  Acting 
for  the  grantee,  belong  to  the  gran- 
tee); John  Hancock  Mut.  L.  Ins.  Co. 
v.  Watson,  200  111.  A.  316:  Hellwig  v. 
Nybock,  179  Mich.  292,  299,  146  NW 
141,  AnnCasl916D  866  [cit  Cyc];  EUe- 
stad  v.  Northwestern  El.  Co.,  6  N.  D. 
88^  69  NW  44. 

[a]  FhlUpplaa  OIt.  Oodf  art  358 
declares  that  "whatever  Is  .  .  . 
planted,  or  sown  on  another's  proper- 
ty ..  .  belongs  to  the  owner  of  the 
same."  Tabotabo  v.  Holeno,  22  Phil- 
ippine 418,  422. 

38.  Hovey  v.  Orand  Trunk  West- 
ern R.  Co.,  136  Mich.  147,  97  NW  398; 
Wadsworth  v.  Owens,  17  N.  D;  173, 
115  NW  667;  EUestad  v.  Northwest- 
ern El.  Co..  6  N.  D.  88.  69  NW  44 
(holding  that  the  presumption  may 
be  rebutted  by  competent  evidence  in 
the  given  case  that  the  natural  prod- 
ucts or  the  annual  crops  do  In  fact 
belong  to  another  than  the  owner).' 

as.  Ark. — ^Ponder  v.  Rhea,  32  Ark. 
436. 

Cal.— Howell  V.  Foster,  66  Cal.  169, 
3  P  647. 

Mo.— Davis  V.  Cramer,  188  Mo.  A. 
718.  176  SW  468. 

N.  H. — Moulton  V.  Robinson,  27  N. 
H.  550. 

N.  T. — Andrew  v.  Newcomb,  32  N. 
T.  417. 

N.  D. — McFadden  v.  Thorpe  El.  Co., 
18  N.  D.  93.  118  NW  242,  244  [clt 
Cyc];  Angell  v.  Egger,  6  N.  D.  391, 
71  NW  547. 

Or. — Fox  V.  McKlnney,  9  Or.  493. 

S.  D. — BJornson  v.  Rostad.  30  S.  D. 
40,  137  NW  567,  AnnCasl915A  1151; 
Consolidated  lisnd,  etc.,  Co.  v.  Haw- 
ley,  7  S.  D.  229,  63  NW  904. 

Vt.— Bellows  V.  Wells.  36  Vt.  699; 
Bdson  V.  Colburn.  28  Vt.  631.  67  AmD 
730;   Smith  v.   Atkins.   18   Vt.    461. 

[a]  rorfaitiiza  of  land. — Where 
plaintiff  and  defendant  enter  into  a 
contract  whereby  the  former  agrees 


to  work  for  the  latter  for  a  certain 
term,  for  which  services  defendant 
agrees  to  pay  him  a  certain  price  per 
month,  and  to  give  him  the  uBe  of  an 
acre  of  land  upon  which  to  plant 
crops,  plaintiff,  by  leaving  defend- 
ant's  service  without  just  cause,  for- 
feits all  right  to  the  use  of  the  land, 
and  defendant  Is  entitled  to  the  crop. 
Butler  V.  Rice.  17  Hun  (N.  T.)  406. 

[b]  Fartlss,  as  hstwaan  them- 
aalvaa,  may  treat  growing  crops  as 
personalty.  Odom  v.  Clark,  146  N.  C. 
544.   60  SE  613. 

84.  Ala. — Carlisle  v.  KlUebrew,  89 
Ala.  329.  6  S  756,  6  LRA  617. 

Cal. — Dennis  v.  Crocker-Huffman 
LAnd,  etc..  Co.,  6  Cal.  A.  68,  91  P  425. 

111.— Crotty  v.  Collins.  18  111.  667. 

Ind.— Rowell  v.  Klein,  44  Ind.  290, 
16  AmR  1:35. 

Iowa. — Schmidt  v.  Williams,  72 
Iowa  317.  33  NW  693. 

Kan. — Freeman  v.  McLennan,  26 
Kaji.  151. 

Ky.— Huston  v.  Skaggs.  7  KyL  692. 

Mich.— Hellwig  v.  Nybeck,  179 
Mich.  292,  299,  146  NW  141.  AnnCas 
1915D  356  [cit  Cyc];  Stebblns  v,  Dem- 
arest,    138   Mich.   297,    101   NW   528. 

Minn. — Litidsay  v.  Winona,  etc.,  R. 
Co..  29  Minn.  411.  IS  NW  191.  43 
AmR  228. 

Mo. — Jenkins  v.  McCoy,  60  Mo.  348; 
Baker  v.  Mclnturff,  49  Mo.  A.  506; 
Oyster  v.  Oyster,  32  Mo.  A.  270; 
Salmon  v.  Fewell,  17  Mo.  A.  118. 

Nebr. — Warner  v.  Sohn,  86  Nebr. 
619,  125  NW  1072,  21  AnnCas  427,  86 
Nebr.    671,   123   NW   1054.        I 

N.  D.— Wadge  v.  Kittleson,  12  N.  D. 
452,  97  NW  856. 

Okl. — Hartshorne  v.  Ingels,  23  Okl. 
636,  536.  101  F  1046,  23  LRANS  681 
[quot  Phillips  V.  Keysaw,  7  Okl.  674, 
56  P  696]. 

Tex. — Duncan  v.  Jouett,  (Civ.  A.) 
Ill  SW  981;  Walker  v.  Simklns,  2 
Tex.  A.  Civ.  Cas.   i  69. 

[a]  Wlian  plantar  of  oxops  ra- 
rMdad  »M  txaapaasar, — ^Where,  after 
an  agreement  to  lease  has  been  made, 
the  landowner  notifies  the  prospec- 
tive lessee  that  he  cannot  take  pos- 
session until  the  execution  of  the 
lease,  which  Is  made  dependent  upon 
his  giving  security  for  rent,  and  the 
latter  takes  pos.sesslon  In  defiance  of 
the  notice  and  cultivates  a  part  of  the 
premises  at  the  same  time  with  the 
owner,  he  becomes  a  trespasser;  and 
If  the  owner  harvests  and  retains  a 
portion  of  the  crop  planted  by  such 
lessee  he  cannot  recover  the  value 
thereof.     Crotty  v.  Collins.  13  111.  667. 

36.  Mercil  V.  Broulette,  66  Minn. 
416,   69  NW  218. 

36.  U.  S. — McConnaughy  v.  Wiley, 
33  Fed.  449,  13  Sawy.  148. 

Ark. — Eades  v.  Simpson,  127  Ark. 
162,  191  SW  963;  Bethea  v.  Jeffres, 
126  Ark.  194,  189  SW  666. 

Cal. — Johnston  v.  Fish,  105  Cal.  420, 
38  P  979,  45  AmSR  53;  Groome  v. 
Almstead.  101  Cal.  425,  35  P  1021  [foil 
Page  V.   Fowler,   39   Cal.  412,  2  AmR 
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passer,  the  latter  acquires  no  title  to  it  Igr  sever- 
ance.*' 

[i  8]  0.  Crops  Raised  by  One  in  Possession  by 
Oonaent.  One  in  poasession  of  land  with  the  own- 
er's consent  is  entitled  to  the  crop  which  he  has 


raised  and  harvested.'*  And  one  who  enters  upon 
the  lands  of  another  and  puts  in  crops  under  « 
parol  license  and  a  parol  agreement  that  he  shall 
have  the  crops  which  he  raises  is  entitled  to  the 
crops." 


IV.    OBOPPEBS 


[i  9]  A.  Definition.  A  cropper  is  one  who 
having  no  interest  in  the  land  works  it  in  considera- 
tion of  receiving  a  portion  of  the  crop  for  his 
labor." 

[i  10]  B.  Existence  of*Belation."  The  inten- 
tion of  the  parties  as  expressed  in  the  language 
they  have  used,  interpreted  in  the  light  of  the  sur- 
rounding eireumatances,  controls  in  determining 
whether  a  given  contract  makes  the  cultivator  a 
cropper.*^  If  the  language  used  imports  a  present 
demise  of  any  character  by  which  any  interest  in 
the  land  passes  to  ihe  occupier,  or  by  which  he  ob- 
tains the  right  of  exclusive  possession,  the  contract 
becomes  one  of  lease,  and  the  relation  of  landlord 
and  tenant  is  created.**    If,  on  the  other  hand,  there 

462]:  Huerstal  ▼.  Mulr,  6^  Cal.  460,  2 
P  33;  Martin  v.  Thompson,  62  Cal. 
«18. 

Ga. — Dollar  v.  Roddenbery,  97  Ga. 
148,   25  SB  410. 

Minn. — ^Aultnian,  etc.,  Co.  v. 
O'Dowd,  78  Minn.  B8,  75  NW  756,  72 
AmSR  603;  Lindsay  v.  Winona,  etc., 
R.  Co..  29  Minn.  411.  13  NW  191,  43 
AmR  228. 


is  no  language  in  the  contract  importing  a  convey- 
ance of  any  interest  in  the  land,  but  by  the  express 
terms  of  the  contract  the  general  possession  of  the 
land  is  reserved  by  the  owner,  the  occupant  be- 
comes a  mere  cropper.** 

[i  11]  0.  Bights  and  Liabilities— 1.  In  Qen- 
enu.  A  cropper's  contract  gives  the  cropper  no 
legal  possession  of  the  premises  further  than  as  an 
employee;  the  legal  possession  is  in  the  employer.^' 
The  cropper  is  entitled  to  go  upon  the  land  for  the 
purpose  of  producing,  harvesting,  and  dividing  the 
crop,**  but  when  this  is  done  his  possessory  right 
ceases.*'  Before  the  division  of  the  crop,  the  whole  is 
the  property  of  the  landlord,  and  the  cropper  has  no 


Mo. — ^Adams  v.  tielp,  71  Ho.  597; 
Jenkins  v.  McCoy,  60  Mo.  348;  Harris 
V.  Turner,  46  Mo.  438;  Morgner  v. 
Brlns,  46  Mo.  65;  Boyer  v.  Williams, 
S  Mo.  335,  32  AmD  324:  Edwards  v. 
Eveler,  84  Mo.  A.  406;  McAllister  v. 
Lawler,  32  Mo.  A.  91. 

N.  T. — Stockwell  v.  Phelps,  34  N. 
T.  363,  90  AmD  710. 

N.  C. — Hlnton  v.  Walston,  116  N. 
C.  7,  20  SE  164;  Faulcon  v.  Johnston, 
102  N.  C.  264,  9  SB  394,  11  AmSR 
737;  Ray  v.  Gardner.  82  N.  C.  454; 
Brothers  v.  Hurdle,  32  N.  C.  490,  61 
AmD  400. 

N.  D. — Roney  v.  H.  8.  Halvorsen 
Co..  29  N.  D.  13,  20,  149  NW  888  [clt 
Cycl;  Qolden  Valley  I>and,  etc.,  Co. 
V.  Johnstone,  21  N.  D.  97,  128  NW 
6«0,  694  [clt  Cyc]. 

Okl. — Wattenbariter  v.  Hall,  26  Okl. 
815,  817,  110  P  911  felt  Cycl;  Wake- 
field v.  Dyer,  14  Okl.  92,  76  P  161; 
Phillips  V.  Keysaw,  7  Okl.  674,  66  P 
696. 

Wash. — Lynch  v.  Sprague  Roller 
Mills,  51  Wash.  535,  99  P  578;  Church- 
Ill  V.  Ackerman,  22  Wash.  227,  60  P 
406. 

87.  Lindsay  v.  Winona,  etc.,  R. 
Co.,  29  Minn.  411,  413,  13  NW  191, 
43  AmR  228  (where  the  court  said: 
"It  seems  to  us  more  consistent  with 
principle  and  Justice,  even  where  the 
controversy  Is  between  the  owner  and 
wrong-doer,  and  whether  the  entry 
by  the  latter  amounts  to  a  disseizin 
or  a  mere  trespass,  that,  with  respect 
to  crops  sowed  and  grathered  by  the 
wrong-doer  which  are  the  result 
wholly  of.  his  act,  the  sole  remedy  of 
the  owner  should  be  in  damages  done 
to,  and  for  withholding  possession  of, 
the  land,  and  that  the  right  to  follow 
the  thing  severed  should  be  confined 
to  those  things  which  were  upon  the 
land  at  the  time  of  the  wrongful  en- 
try, or  which  would  have  existed 
without  the  act  of  the  trespasser"). 

38.  Mitchell  v.  Tschlda,  71  Minn. 
133,   73   NW  625. 

S>.  Harris  v.  Frlnk,  49  N.  T.  24, 
10  AmR  318  (holding  that  where  un- 
der a  parol  contract  for  the  sale  of 
land  the  purchaser  with  the  consent 
of  the  vendor,  in  pursuance  of  the 
terms  of  the  contract,  enters  into  pos- 
session and  puts  in  crops  the  in- 
validity of  Ihe  contract  to  sell  and 
convey  does  not  affect  the  purchaser's 


title  to  the  crops;  and  If  the  vendor 
refuses  to  perform  and  ejects  the 
purchaser^  the  title  of  the  latter  to 
the  crops  Is  not  thereby  divested,  and 
In  such  case  the  crops  as  between  the 
parties  are  not  a  part  of  the  realty 
but  chattels);  Mulherne  v.  Fortune,  8 
U.  C.  C.  P.  484;  Hogan  v.  Berry,  24  U. 
C.  Q.  B.  346. 

40.  Romero  v.  Dalton,  2  Arts.  210, 
11  P  863,  864. 

[a]  OthM  daflnltloas^d)  "A  la- 
borer receiving  pay  In  a  share  of  the 
crop."  Harrison  v.  Ricks,  71  N.  C.  7, 
11.  (2)  "One  hired  to  work  land  and 
to  be  compensated  by  a  share  of  the 
produce."  Steele  v.  Friek,  56  Pa.  172, 
175.  To  same  effect  Adams  v.  McKes- 
son, 53  Pa.  81,  91  AmD  183;  Fry  v, 
Jones,  2  Rawle  (Pa.)  11;  Wanamaker 
V.  Buchanan,  33  Fa.  Super.  138.  <3) 
"A  person  hired  by  the  landowner  to 
cultivate  the  land,  receiving  for  his 
compensation  a  portion  of  the  crops 
raised."  Wood  v.  Garrison,  62  SW 
728,  729,  23  KyL  295.  (4)  "One  who 
raises  a  crop  upon  land  of  another  un- 
der a  contract  to  raise  the  crop  for  a 
particular. part  of  It."  Burgle  v.  Da- 
vis, 34  Ark.  179.  (5)  "One  who  culti- 
vates the  land  of  another  In  consid- 
eration ot,  the  receipt  by  him  of  a 
portion  of  the  crop  raised."  Maltble 
v.  Olds.  88  Conn.  633,  637,  92  A  403 
[clt  Cyc]. 

41.  Cross  r«f«r*Bo«a: 

Lease  distinguished  see  Landlord  and 

Tenant  [24  Cyc  1464-1466]. 
Partnership    distinguished   see   Land- 
lord and  Tenant   [24  Cyc  1466]. 
Tenant     distinguished     see    Landlord 

and  Tenant   [24  Cyc  1464]. 

49.  Ariz.— Gray  v.  Robinson,  4 
Ariz.  24,  33  P  712. 

Cal. — ^Walls  v.  Preston,  26  Cal.  69. 

111.— Dixon  v.  Nlccolls,  39  111.  372, 
89  AmD  312. 

Mass. — rWarner  v.  Abbey,  112  Mass. 
355. 

Mo. — Johnson  v.  Hoffman,  53  Mo. 
604;  Moser  v.  Lower,  48  Mo.  A.  85. 

N.  H. — Moulton  V.  Robinson,  27  N. 
H.  550. 

Pa. — ^Wanamaker  v.  Buchanan,  S3 
Pa.  Super.  138. 

43.  Gray  v.  Robinson,  (Arls.)  33  P 
712;  Pearson  v.  Lafferty,  (Mo.  A.) 
193  SW  40.  42  [cit  <3yc]. 

**.  Ala. — ^Ferris  v.  Hoglan,  121 
Ala.  240,  26  S  834;  Brown  v.  Coats, 
56  Ala.  439;  Smith  v.  Rice,  66  Ala. 
417;  Williams  v.  Nolen,  84  Ala.  167; 
Smyth  V.  Tankersley,  20  Ala.  212, 
66  AmD  193;  Thompson  v.  Mawhln- 
ney,  17  Ala.  362,  52  AmD  176. 

Ariz. — Gray  v.  Robinson,  4  Aril.  24, 
33  P  712;  Romero  v.  Dalton,  2  Arls. 
210.  11  P  863. 

Ark. — Hammock  v.  Oeekmore,  48 
Ark.  264,  t  SW  180;  Burgle  v.  Davis, 


84  Ark.  179. 

Cal.— Wentworth  v.  UiUer,  H 
Cal.  9. 

Ga.— Bryant  v.  Pugh,  86  Ga.  625, 18 
SE  927. 

111. — Alwood  V.  Ruckman,  21  UL 
200. 

Ind. — Vawter  v.  Frame,  48  Ind.  A. 
481,  96  NE  35. 

Me. — Richards  v.  Wardwell,  82  Me. 
34S.  19  A  863. 

Mo. — ^Pearson  v.  Lafferty,  (A)  HI 
SW  40,  42  [clt  CycT. 

N.  J. — Gray  v.  Reynolds.  «7  N.  J. 
L.  169,  50  A  670;  State  v.  JewelL  34 
N.  J.  L.  269;  Guest  v.  Opdyke,  31  N. 
J.  L.  652. 

N.  Y.— Taylor  v.  Bradley,  39  N.  T. 
129.  100  AmD  415,  4  Abb.  Dea  36>; 
Booher  v.  Stewart,  75  Hun  214,  27 
NYS  114;  Wilbur  v.  Sisson,  53  Barb. 
258  [aff  64  N.  T.  121] ;  Putnam  v. 
Wise,  1  Hill  234,  37  AmD  309;  Caswell 
V.  Dlstrlch,  15  Wend.  379;  Bradlsh  v. 
Bchenck,  8  Johns.  151. 

H.  C— Medlln  v.  Steele,  76  N.  C. 
154;  Haywood  v.  Rogers,  73  N.  C 
320;  Hudgins  v.  Wood,  72  N.  C.  266; 
Denton  v.  Strickland.  48  N.  C  61. 

Okl.— Moore  v.  Linn,  19  Okl.  279. 
91  P  910. 

Pa. — McCormlck  v.  Sklles,  163  Pa. 
590,  30  A  195;  Adams  v.  McKesson, 
53  Pa.  81,  91  AmD  183;  Fry  v.  Jones, 
2  Rawle  11.  , 

8.  a — Maverick  v.  Lewis,  14  S.  CL 
L.  211. 

Vt. — ^Warner  v.  Holsington,  42  Vt 
94;  Bsdon  v.  Colburn,  28  Vt  631,  67 
AmD  730. 

Va.— Lowe  v.  Miller,  3  Gratt.  (44 
Va.)  205,  46  AmD  188. 

Wis.— Kelly  v.  Rummerfleld,  117 
Wis.  620,  94  NW  649.  98  AmSR  951; 
Lanyon  v.  Woodward,  66  Wis.  652.  13 
NW  863. 

46.  Mich. — Stebblns  v.  Demorest, 
138  Mich.  297,  101  NW  628. 

Mo. — Moser  v.  Lower,  48  Ma  A 
86. 

Okl.— Moore  v.  Linn,  1$  Okl.  279,  91 
P  910. 

Pa. — Steel  v.  Prick,  56  Pa.  17!; 
Adams  v.  McKesson,  63  Pa.  81,  91 
AmD  183;  Fry  v.  Jones,  2  Rawle  11; 
Wanamaker  v.  Buchanan,  33  Pa.  Su- 
per. 138. 

Tex.— Webb  v.  Garrett,  30  Tex.  Civ. 
A.  240,  70  SW  992. 

Wis. — Kelly  v.  Rummerfleld.  U' 
Wis.  620.  94  NW  649,  98  AmSR  $61. 

48.  Com.  V.  Rlgney,  4  Allen 
(Mass.)  316;  Jordan  v.  Bryan,  103  N. 
C.  59,  9  SB  138.  Compare  Messlnger 
V.  Union  Warehouse  Co.,  39  Or.  64». 
65  P  808  (holding  that  the  landowner 
and  not  the  cropper  is  entitled  to 
make  division  of  the  crop). 

47.  Moser  v.  Lower,  48  Mo.  A  85; 
Warner  v.  Holsington,  42  Vt.  94. 


Tor  later  caaas,  davelopmrnita  and  ohangsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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legal  title  to  any  part  thereof/*  although  in  BOjne 
jorisdietions  the  parties  are  held  to  be  tenants  in 
common.**  When,  however,  their  respective  rights 
in  the  crop  have  been  adjusted  ai^  the  cropper's 
part  has  been  specifically  set  aside  to  him  the  title 
thereto  is  in  him.'"  Apart  from  these  :^les  of  law, 
the  rights  and  liabilities  of  the  landowner  and  thd 
cropper  are  governed  by  the  terms  of  the  particular 
contract  into  which  they  enter."* 

[$12]  8.  Degree  of  Cue  Seqnired.  A  cropper 
is  boTind  to  use  ordinary  care  in  cultivating  and 
harvesting  the  crop,*'  but  he  is  not  liable  for  losses 
due  to  bad  weather." 

[i  13]  3.  Abandonment  of  Contract.  If  the 
cropper  abandons  the  contract  before  completion,  he 
loses  all  interest  therein,'*  and  may  be  dispos- 
sessed '*  without  notice  to  quit.'*  Where  the  crop- 
per leaves  without  gathering  the  crop  because  of 
the  fault  of  the  landowner,  the  latter  is  not  entitled 
to  credit  for  gathering  the  crop  in  the  division;'^ 
but  it  is  otherwise  where  the  cropper  kaves  without 
the  landowner's  fault." 

[$  14]  4.  Landowner's  Uen.  The  landlord  is 
entitled  to  be  reimbursed  out  of  the  cropper's  share 
of  the  crop  for  any  advances  made  by  him,"  and 
for  any  necessary  ezx)ense8  incurred  by  him  in  em- 
ploying other  labor  to  help  gather  the  crop;^"  but 
after  a  division  of  the  crop  no  lien  for  such  ad- 


vances or  expenditures  exists  in  favor  of  the  land- 
lord, and  such  claims  may  be  enforced  only  by 
suit.**  If  the  cropper  relies  on  a  waiver  of  the 
landowner's  lien,  the  burden  is  on  him  to  prove  it.*' 
[i  15]  6.  Crdpper'^  Bemedies — ^a.  In  Clen- 
end.  If  the  cropper  is  wrongfully  ejected  from  the 
land  or  prohibited  by  the  landlord  from  making  a 
crop,'  he  may  sue  the  landlord  in  an  action  of  tres- 
pass quare  clausum  fregit,*'  or  for  damages  for 
breach  of  the  contract,'*  or,  upon  the  maturity 
of  the  crop,  he  may  sue  for  his  undivided  share  or 
its  value;**  and  he  may  also  maintain  trespass  for 
the  forcible  seizure  and  carrying  away  of  his  part 
of  the  crop  by  the  landowner  after  division;**  and, 
it  has  been  held,  he  may  sue  in  replevin  for  an  ex- 
cess above  the  landowner's  proper  share,  set  apart 
to  him  by  mistake;*'  but  a  cropper  may  not  main- 
tain trespass  or  ejectment  against  a  third  person 
for  wrongful  entry  upon  the  premises.**  By  the 
weight  of  authority  the  cropper  may  not  sue  the 
landlord  in  trover  for  withholding  his  share  of  the 
a>   u„t   4.U —   jg   gjjmg   authority   to   the   con- 


there 


crop,""   but 
trary." 

[i  16]  b.  Uen.  Under  the  statutes  of  some 
states,  a  cropper  is  given  a  lien  in  the  nature  of  a 
laborer's  lien  '*  upon  the  entire  crop  produced  to  the 
extent  of  the  value  of  his  share;'*  and  sometimes 
the  lien  is  not  restricted  to  the  crop  but  applies  to 


48.  Arix. — Gray  v.  Robinson,  4 
Arts.  24,  23  P  712. 

Ark. — Bourland  v.  McKnicht,  79 
Ark.  427,  »6  SW  179,  4  LRANS  698; 
Hammock  v.  Creekmore,  48  Ark.  264, 
8  SW  180;  Sentell  v.  Moore,  34  Ark. 
687;  Ponder  v.  Rhea,  32  Ark.  435; 
Christian  v.  Crorker,  26  Ark.  327,  99 
AmD  223. 

Cal.— Wentworth  v.  Miller,  E3 
Cal.  9. 

Conn. — Maltbie  v.  Olds,  88  Conn. 
«33.  92  A  403. 

Ga. — GoodBon  v.  Watson,  125  Ga. 
413,  54  SB  84;  De  Losch  v.  Delk,  119 
Oa.  884,  47  SB  204;  Bowles  T.  Bowles, 
101  Ga.  837,  29  BE  35;  Bryant  v. 
Push,  86  Ga.  525.  12  SB  927;  McBl- 
murray  v.  Turner,  86  Ga.  215,  12  SB 
359;  Appling  V.  Odom,  46  Ga.  683: 
Garrlck  v.  Jonos,  2  Ga.  A.  382,  58  SB 
548. 

III. — Chase  v.  McDonnell,  U  III.  236. 

Ky. — Wood  V.  Garrison,  62  SW  728, 
23  KyL  295. 

Mo. — ^Hamra  v.  Herrell,  (A.)  200 
S^?  776. 

Nebr. — Robinson  Seed  Co.  v.  Ham- 
Uton,  87  Nebr.  76,  127  NW  163. 

N.  T. — Andrew  v.  Newcomb,  S2  N. 
Y.  417.  Compare  Tanner  v.  Hills,  44 
Barb.  428  (boldlnK  the  parties  to  be 
tenants  In  common). 

N.  C— Neal  v.  Bellamy,  73  N.  C. 
384;  Haywood  v.  Rogers,  73  N.  C. 
320;  Harrison  v.  Ricks,  71  NI  C.  7; 
State  v.  Burwell,  63  N.  C.  661;  Den- 
ton v.  Strickland,  48  N.  C.  61^  Bra- 
zier v.  Amley,  33  N.  C.  12,  51  AmD 
408:  McNeely  v.  Hart,  32  N.  C.  63.  51 
AmD  837;  Ross  v.  Swarlnfer,  31  N.  C. 
481:  Hare  v.  Pearson,  26  N.  C.  76; 
State  V.  Jones,  19  N.  C.  544. 

N.  D.— Angell  v.  Bgger,  6  N.  D. 
J»l.  71  NW  547. 

Ha. — McCormIck  v.  Skiles,  168  Pa. 
590,  30  A  195;  Wanamaker  v.  Bu- 
chanan, 33  Pa.  Super.  138. 

S.  C. — Loveless  v.  Gilliam,  70  8.  C. 
391.  50  SB  9;  Zimmerman  v.  Dean,  54 
S.  C  90.  31  SB  384;  McCutchen  v. 
Crenshaw,  40  S.  C.  511.  19  SB  140; 
Rlcliey  V.  Du  Pre,  20  S.  C.  6;  Car- 
penter V.  Strickland,  20  S.  C.  1:  Rog- 
in  V.  Collier,  18  S.  C.  L.  581.  23  AmD 
168. 

Tex- — Morgan  v.  Tims,  44  Tex.  Civ. 
A.  *08,  »7  8W  882;  Tlgnor  v.  Toney, 
IS  Tax.  Civ.  A.  518.  86  SW  881. 

Vt. — Warner  v.  Holsington,   42  Vt. 

*Sr«.— Parrlsh  v.  Com.,  81  V*.  1. 


Wis. — Taylor  v.  Donahoe,  126  Wis. 
513,  103  NW  1099;  Simanek  v.  Ne- 
mets,  120  Wis.  42,  97  NW  508;  Kelly 
V.  Ruramerfleld,  117  Wis.  620,  94  NW 
649,  98  AmSR  951. 

49.  Currey  v.  Davis,  6  Del.  698; 
Walker  v.  Pitts,  24  Pick.  (Mass.)  191; 
McNeal  v.  Rider.  79  Minn.  153,  81 
NW  830,  79  AmSR  437  [overr  Porter 
V.  Chandler,  27  Minn.  801,  7  NW  142, 
38  AmR  293];  Avery  v.  Stewart,  75 
Minn.  106,  77  NW  560.  78  NW  244- 
Anderson  v.  Liston,  69  Minn.  82,  72 
NW  52;  Strangeway  v.  EUsenman,  68 
Minn.  395,  71  NW  617;  Wright  v.  Lar- 
son, 51  Minn.  321,  53  NW  712,  38  Am 
BR  504. 

sa  Parks  v.  Webb,  48  Ark.  293, 
3  SW  521;  Crocker  v.  Cunningham, 
122  Cal.  547,  55  P  404;  Hughes  v. 
Stewart,  74  Ga.  827. 

61.  Ala. — Skelton  v.  Baker,  189 
Ala.  512,  66  S  695. 

Ga.— Day  v.  Scott,  142  Ga.  50,  82 
SB  442. 

111. — Silvers  v.  Chltwood,  59  111. 
193 

Mich. — Hulse  v.  Michigan  Sugar 
Co..   186  Mich.  599,  152  NW  1048. 

Mont. — Smith  v.  Billings  Sugar  Co., 
37  Mont.  128,  94  P  839,  IS  LRANS 
837 

Tex. — Meads  v.  Meads,  (Civ.  A.) 
178  SW  781; 

Vt. — Baxter  v.  Thompson,  26  Vt. 
559. 

63.     Brown  v.  Owen,  94  Ind.  31. 

63.  Brown  v.  ()wen.  94  Ind.  31. 

64.  Chandler  v.  Thurston.  10  Pick. 
(Mass.)  205;  Thlgpen  v.  Leigh,  93  N. 

'66,"  Wood  V.  Garrison,  62  SW  728, 
23  KyL  295. 

66.  Davles  ▼.  Baldwin,  66  Mo.  A. 
677. 

67.  Skelton  v.  Baker,  189  Ala.  612, 
66  S  696.     . 

68.  Skelton  v.  Baker,  189  Ala.  512, 
66  S  695. 

69.  Ponder  v.  Rhea,  32  Ark.  435; 
McElmurray  v.  Turner.  86  Ga.  215.  12 
SE  359;  Appling  v.  Odom.  46  Ga.  583; 
Angell  V.  Egger.  6  N.  D.  391.  71  NW 
547;  McGee  v.  Pltser,  37  Tex.  27. 

eo.  Sawyer  v.  Davis,  23  La.  Ann. 
753. 

61.  Bowles  V.  Bowles,  101  Ga.  837, 
29  SB  35. 

ea.  Skelton  v.  Baker,  189  Ala.  512, 
66  S  696. 

88.    Williams  v.  Cleaver.  9  Del.  453. 

64.    Cull    V.    San    Francisco,    etc.. 


Land  Co.,  124  Cal.  591,  57  P  466: 
Jewett   v.    Brooks,    184    Mass.    605. 

[a]  MMunu*  of  dsmagM.  —  The 
remedy  of  the  cropper  against  the 
owner  of.  the  land  for  breach  of  the 
contract  in  refusing  to  permit  him 
to  perform  Is  to  recover  the  value  of 
the  contract  at  the  time  of  the  breach, 
which  may  be  more  or  less  than  the 
value  of  the  labor  performed.  Cull  v. 
San  Francisco,  etc..  Land  Co.,  124 
Cal.  591,  57  P  456. 

66.  Angell  v.  Bgger,  6  N.  D.  391, 
71  NW  547;  Tignor  v.  Toney,  13  Tex. 
Civ.  A.  518.   36  SW  881. 

66.  Curtis  V.  Cash.  84  N.  C.  41: 

67.  Freese  v.  Arnold.  99  Mich.  13, 
57  NW  1038.  See  generally  Replevin 
[34  Cyc  1367]. 

68.  Decker  v.  Decker,  17  Hun  (N. 
T.)  13;  Bradlsh  v.  Schenck,  8  Johns, 
(N.  T.)  151;  Denton  v.  Strickland,  48 
N.  C.  61;  Fry  v.  Jones,  2  Rawle  (Pa.) 
11.  See  generally  Ejectment  [15  C^c 
1];  Trespass   [38  Cyc  985]. 

69.  De  Loach  v.  Delk.  119  Ga.  884, 
47  SE  204;  Angell  v.  Egger.  6  N.  D. 
391.  71  NW  547.  See  generally  Tro- 
ver and  Conversion   [38  Cyc  1997]. 

70.  Stafford  v.  Ames.   9  Fa.   343. 

71.  Lewis  y.  Owens,  124  Ga.  228,. 
52  SE  333. 

[a]  Til*  Uen  of  a  laborer  emploTea 
by  a  oroppsr  can  attach,  as  against 
the  landowner,  only  to  the  extent  of 
the  cropper's  claim  against  the  land- 
owner.    Burgle  v.  Davis,  34  Ark.  179. 

[b]  Tbe  widow  of  a  croppsr  is  en- 
titled to  a  laborer's  Uen  for  work 
done  by  her  minor  children.  McEl- 
murray v.  Turner,  86  Ga.  216,  12  SB 
359. 

78.  Farrow  v.  Wooley.  149  Ala. 
373.  43  S  144;  Burgle  v.  Davis,  34  Ark. 
179;  Lewis  v.  Owens,  124  Ga.  228.  62 
SB  333;  De  Loach  v.  Delk,  119  Ga. 
884,  47  SE  204;  McElmurray  v.  Tur- 
ner, 86  Ga.  215,  12  SB  359;  Garrlck  v. 
Jones,  2  Ga.  A.  382.  58  SE  451;  Bris- 
tow  First  Nat.  Bank  v.  Rogers,  24 
Okl.  357.  103  P  582. 

[a]  Waiver^— A  cropper's  Hen  Is 
superior  to  all  other  Hens,  and  a 
statement  by  the  landlord  that  a 
third  person  to  whom  the  landlord 
has  given  a  mortgage  on  his  share  of 
the  crop  had  agreed  to  give  them  ten 
cents  a  pound  for  the  cotton  deliv- 
ered at  the  gin.  to  which  the  crop- 
per assented.  Is  Insufficient  to  show  a 
waiver  of  his  Hon  by  the  cropper. 
Amos  V.  Garvin.   (Ala.)   39  S  990. 
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the  property  of  the  landlord  generally.'*  The  crop- 
per's right  to  such  a  Hen,  being  dependent  upon  the 
raising  of  the  crop  by  him,  is  defeated  by  his 
failure  to  perform  his  part  of  the  contract,'*  and  it 


ceases  to  exist  upon  a  (division  of  the  crbp  made 
with  his  consent  ;'*  but  it  is  not  affected  by  a  failure 
to  reap  the  crop  which  is  due  to  the  landlord 's  fault 
or  to  a  legal  process  against  the  landlord.'* 


*  OBOP  TIME.  That  portion  of  the  year  which  is 
•occupied  in  making  and  gathering  the  crop.^ 

CKOSS.  Ab  a  noun.  ^'  A  mark,  instead  of  his 
name,  made  by  a  person  who  cannot  write^  or  who 
is  disabled  from  writing.' 

Aa  a  verb.  To  pass  from  side  to  side;'  to  pass  or 
move 'over;*  to  intersect;"  to  cut  into  or  between." 
In  ordinary  and  popular  phrase  the  word  is  used 
indifferently  to  express  the  passing  from  side  to  side 
of  a  given  object  whether  the  passage  is  effected 
by  moving  directly  upon  the  object  crossed,  or  by 


passing  over  it  at  an  elevation.' 

Aa  an  adjective.  Counter;"  made  by  the  opposite 
party.*  The  word  is  applied  to  various  demands 
and  proceedings  which  are  connected  in  subject 
matter,  but  opposite  or  contradictory  in  purpose  or 
object." 
As  a  preposition.  Over,  from  side  to  side." 
CROSS  AOTIOIT."  An  action  brought  by  one 
who  is  defendant  in  a  suit  against  the  party  who 
is  plaintiff  in  such  suit,  upon  a  cause  of  action 
growing  out  of  the  same  transaction  which  is  ther6 


73.  Garrick  v.  Jones,  2  Oa.  A.  382, 
58  8E  543. 

[a]  ni«  emppar  la  not  raanJzod  to 
watt  nntil  th*  wttlz*  ox«p  la  TUmponuA 
of  before  foreclosinK  his  special  la- 
borer's lien  on  the  crop,  where  the 
landlord  has  no  property  on  which  a 
laborer's  eeneral  Hen  may  be  'fore- 
closed. Oarrlck  v.  Jones,  2  Qa.  A. 
382,  58  SB  543. 

74.  Faircloth  v.  Webb,'  125  Oa.  280, 
53  SB  592  (holding  that,  where  a  la- 
borer makes  affidavit  that  he  worked 
for  wages  from  the  1st  of  January  to 
the  middle  of  May,  he  cannot  recover 
the  amount  of  wages  claimed  nor  as- 
sert his  Hen  on  proof  that  he  was  a 
cropper,  that  the  services  performed 
were  rendered  under  a  contract  to 
furnish  the  labor  and  half  the  guano, 
and  that,  at  the  end  of  the  year,  the 
crop  was  to  be  divided  between  him 
and  the  owner  of  the  land). 

Abandonmoit  of  oontntet  b7  crop- 
per see  supra  S  13. 

76.  Rohrer  v.  Babcock,  126  Cal. 
222.  58  F  537. 

78.  Lewis  V.  Owens,  124  Oa.  228, 
52  SB  333. 

1.  Martin  v.  Chapman,  6  Port. 
(Ala.)  344,  351  (where  the  court  said: 
"The  period  of  time,  which  would  in- 
tervene between  the  time,  when  the 
crop  no  longer  required  working:  in 
popular  phrase,  when  'the  crop  is 
laid  by,'  and  the  time  when  the^rop 
had  matured,  and  it  was  necessary 
to  commence  gathering  it,  is  that 
portion  of  the  year  which  is  not 
■considered  crop  time").  See  general- 
ly Crops  ante  p  378. 

9.  Anderson  L.  D.  See  also  Elec- 
tions [15  Cyc  354];  Signatures  [36 
<3yc  462-456]. 

3.  Century  D.  [quot  Atchison,  etc., 
R.  Co.  V.  Kansas  City,  etc..  R.  Co., 
«7  Kan.  569,  674,  70  P  939,  73  P  899]; 
Peo.  V.  New  York  Cent.  R.  Co.,  25 
Barb.    (N.  T.)   199,   202. 

4.  Peo.  V.  New  York  Cent.  R. 
<io.,  2&  Barb.  (N.  Y.)  199,  202.  And 
see  Wheeler  v.  Rochester,  etc.,  R.  Co., 
12  Barb.  (N.  Y.)  227,  232  (where 
the  court  said:  "Crosning  does  not 
necessarily  and  inevitably  mean 
passing  over,  though  that  is  its  most 
usual   slgnlflcation"). 

[a]  Aa  meaaliif  alior*  or  below.. 
—In  construing  a  statute  providing 
that  a  bell  shall  be  rung,  or  a  whis- 
tle sounded,  where  a  railroad  "shall 
cross  any  traveled  public  road  or 
street,"  the  court  said:  "This  lan- 
guage is  clear  and  perspicuous,  and 
it  is  broad  enough  to  include  the 
present  case.  The  language  is  not, 
shall  cross  upon  the  same  level,  but 
it  is,  shall  cross  any  traveled  public 
road.  The  railroad,  in  the  present 
case,  certainly  crossed  the  public 
road,  though  upon  a  bridge  at  an 
elevation  of  fifteen  feet.  The  trav- 
eler crosses  the  river  upon  a  bridge 
or  in  a  boat.  He  crosses  the  Niagara 
below  the  falls  upon  a  suspension 
bridge,  some  two  hundred  feet  above 
the  river."     Peo.  v.  New  York  Cent. 


R.  Co.,  IS  N.  T.  78.  80.  Contra 
Missouri,  etc.,  R.  Co.  v.  Thomas,  87 
Tex.  282,  28  SW  343  (where,  con- 
struing the  word  in  a  similar  statute, 
the  court  held  that  it  referred  only 
to  a  crossing'  on  the  same  level  and 
not  to  one  upon  different  grades). 

S.  Peo.  V.  New  York  Cent.  R.  Co., 
25  Barb.  (N.  Y.)  199,  202  ("as  to  lay 
the  body  across  another,  as  to  crosd 
a  word  in  writirg").  See  also  Inter- 
sect   [23    Cyc    41]. 

[a]  "Xnteraect"  compared.— (1) 
Where  the  charter  of  a  railroad  com- 
pany provided  that,  if  a  road  In  its 
location  should  intersect  any  high- 
way, the  company  should  restore  it 
to  its  former  state  in  such  a  manner 
as  not  to  impair  its  usefulness,  the 
court.  In  construing  the  word  inter- 
sect, said:  "The  word  Intersect'  ordi- 
narily means  the  same  as  to  cross; 
literally  to  cut  into  or  between.  The 
two  words  seem  to  be  used  in  the 
same  sense,  as  is  apparent  from  the 
fact  that  the  word  Intersected  only 
is  used  in  the  latter  part  of  the 
quotation;  whereas,  if  they  were  used 
iVi  difTerent  senses,  we  should  ex- 
pect to  find  the  words  'or  crosseH' 
also  used.  But  if  it  be  conceded  that 
the  word  'Intersect'  is  to  be  under- 
stood in  the  sense  of  touching,  or 
coming-in  contact  with,  we  think  it 
cannot  be  extended  so  as  to  embrace 
a  case  like  this,  where  the  lay-out 
of  the  railroad  covers  a  portion  of 
the  lay-out  of  the  highway  without 
disturbing  ot  interfering  with  the 
traveled  part  of  the  highway."  State 
V.  New  Haven,  etc.,  R.  Co.,  45  (jonn. 
331,  344.  (2)  A  street  or  highway 
which  extends  to,  but  not  beyond, 
another  highway,  "crosses  and  inter- 
sects" such  highway,  within  the 
•meaning  oT  S  5  of  the  act  approved 
Aug.  13,  1910  (L..  [1910]  p  92),  reg- 
ulating the  UBO  of  automobiles.  Hayes 
V.  State,  11  Ga.  A.  371,  75  SE  523,  527. 

[b]  "Vnltc"  and  "oonnaet"  com- 
parcd^Withln  the  provision  of  the 
railroad  law  conferring  on  every 
steam  railroad  the  right  to  cross  or 
to  unite  its  railroad  with  any  other 
railroad  already  constructed,  to  any 
point  on  Its  road,  and  providing  that 
every  railroad  corporation  whose 
road  Is  intersected  by  any  new  rail- 
road shall  unite  with  such  road  In 
forming  necessary  intersections  and 
shall  grant  the  requisite  facilities, 
the  word  "cross"  hardly  could  have 
been  intended  to  apply  to  one  kind  of 
a  railroad,  and  the  word  "unite"  to 
another  kind;  and,  as  the  legislature 
by  the  word  "cross"  intended  to  pre- 
serve the  right  of  railroads  of  differ- 
ent kinds  to  cross  each  other,  the 
word  "connect"  also  should  be  con- 
strued to  apply  to  different  rail- 
roads, and  hence  the  electric  rail- 
roads are  subject  to  the  provisions 
of  the  statute.  Stillwater,  etc.,  St. 
R.  Co.  V.  Boston,  etc.,  R.  Co.,  171, 
N.  Y.  589,  64  NB  511,  514,  59  LRA 
489 

[c]  "Oroaa"  ob  aa  dcotioii  ballot. 


— ^Unes  which  meet,  but  which  do  not 
intersect,  do  not  forth  a.  cross  essen- 
tial to  mark  a  ballot,  but  lines  which 
intersect  slightly  make  a  cross  sufH- 
cient  to  require  the  counting  of  the 
ballot.  A  t>allot  having  a  V-shaped 
mark  In  the  square  before  a  candi- 
date's name,  without  any  intersec- 
tion of  lines  to  form  a  cross,  must  be 
rejected.  A  ballot  having  in  a  party 
circle  an  irregular-shaped  mark  in 
the  form  of  "T"  rarust  be  counted. 
A  ballot  having  a  mark  in  a  party 
circle  resembling  the  letter  "O," 
without  any  attempt  at  a  cross,  can- 
not be  counted.  Brents  v.  Smith,  250 
III.  521,  95  NB  484,  487.  488,  491. 
See  generally  Elections  [16  Cyc 
364]. 

6.  State  V.  New  Haven,  etc.,  Co., 
45   Conn.    331,    344. 

7.  Peo.  V.  New  York  Cent.  R.  Co., 

25  Barb.    (N.   Y.)   199,   202. 

[a]  Thus  (1)  a  bridge  is  said  to 
cross  a  river;  and  a  man  is  said  to 
have  crossed  a  river  "who  has  passed 
over  it  upon  a  bridge  which  does 
not  come  In  contact  with  the  river. 
Peo.  V.  New  York  Cent.  R.  Co..  25 
Barb.  (N.  Y.)  199,  202.  (2)  When 
used  in  referring  to  at  river  the  term 
has  been  construed  to  mean  to  go 
over  from  bank  to  bank.  Atty-Gen. 
V.  Delaware,  etc..  R.  Co..  27  N.  J. 
Eq.  631,  646. 

8.  Anderson  L.  D.  See  also  (hun- 
ter 15  C.  J.  p  363. 

9.  Anderson  Li.  D, 

10.  Black   L.    D. 

11.  Peo.  V.  New  York  Cent.  R.  Co.. 

26  Barb.    (N.   Y.)    199,  202. 
18.    Cross  action: 

Abatement    see    Abatement    and    Re- 
vival  {  107. 
Admiralty  see  Admiralty  {{  225,  226. 
Appeal  see  Appeal  and  Error  it  106, 

107. 
Attachment  see   Attachment   {{   831- 

979. 
Burden    of    proof    see    Evidence    [16 

Cyc    931]. 
Costs  see  Costs  iS   19,  39. 
Distress    see    Landlord    and    Tenan^ 

[24  Cyc  1329]. 
Divorce  proceeding   see   Divorce    [14 

Cyc  672]. 
Ejectment    see    B}Jectment    [16    Cyc 

104]. 
Equity   see  Equity    (16  Cyc    324]. 
Judgment   as   oar  to   see  Judgments 

(23   Cyc  1195]. 
Libel  or  slander  see  Libel  and  Sland- 
er   [26    Cyc    465]. 
Necessity  of  new  process  see  Process 

[32   Cyc   4233. 
Partition  see  Partition   [30  Cyc  228]. 
Pendency,  as  ground  for  continuance 

of    main    action    see    Continuances 

S   28. 
Replevin  see  Replevin  [34  Cyc  14161. 
Salvage   proceeding  see   Salvage    [3a 

Cye   777]. 
Specific     performance     see     Specific 

Performance  [36  Cyc  783]. 
When   barred   by   Judgment   in   main 

action    see  <  Judgments     (2S     Cyc 

406]. 


•By    Wii,LiAM   MoBTiuEB  Cbowthkr  (Crop  Time — Culm  Inclusive  except  the  Spanish  words  and  phrases). 
For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  controversy,  whether  it  be  a  contract  or  tort** 
CROSS  APPEAL.'* 

CBOSS  TtTTT.  IS 

OBOSS  COMPLAINT.'" 

CBOSSCUT.  In  mining  law,  a  crosscut  which 
cuts  a.  lode  at  the  depth  of  ten  feet  below  the 
surface,  or  an  open  cut  of  at  least  ten  feet  in  length/ 
along  the  lode  from  the  point  where  the  lode  may 
be  in  any  manner  discovered,  is  equivalent  to  a  dis- 
covery shaft.'' 

CBOSS  DEMAND..  Where  a  person  against 
whom  a  demand  is  made  by  another,  in  his  turn 
makes  a  demand  against  that  other,  these  mutual 
demands  are  called  "cross  demands."" 

CROSSED  CHECK.  A  check  crossed  with  two 
lines,  between  which  are  either  the  name  of  a  bank 
or  the  words  "and  company,"  in  full  or  abbre- 
viated." 

CBOSS  EBBOB.  When  error  is  assigned  by  the 
respondent  in  a  writ  of  error,  the  errors  assigned 
on  both  sides  are  called  "cross-errors."*' 

CB08S-EZAMINATI0N."  In  practice,  the  ex- 
amination of  a  witness  by  the  party  opposed  to 

13.     Black  li.  T>.     And  see  Francis 


the  party  who  has  first  examined  him,  in  order  to 
test  the  truth  of  such  first  or  direct  examination, 
which  is  also  called  examination  in  chief.*^  ', 

OBOSSDTG.*'  As  a  noun,  applied  to  the  inter- 
section of  a  common  highway  and  a  railroad,  and 
as  used  in  statutes,  the  entire  structure,  including 
the  approaches,  although  a  part  of  the  structure 
may  be  outside  the  lines  of  the  railroad's  lands  or 
the  place  where  the  roads  actually  cross  each  other.** 
As  applied  to  railroads  'the  term  means  the  passing 
of  the  tracks  of  one  railroad  on,  over,  or  under  ' 
the  tracks  of  another,  by  meeting  at  an  angle,  coU- 
tinuing  at  the  same  angle  to  the  opposite  side  of 
the  track  crossed,  and  immediately  leaving  the  track 
crossed.*'    As  a  participle,  passing  across." 

OBOSS-INTEBBOaATOBIES." 

CBOSS  LIBEL.*s 

CBOSS  PETITION.  The  commencement  of  an 
action  by  a  defendant  against  a  codefendant,  or  a 
person  who  is  not  a  party  to  the  action,  or  both; 
or  by  a  plaintiff  against  a  coplaintiffj  or  a  person 
not    a   party   to    the    action,   or    against 


who    18 
both." 


V.  Baker,  10  A.  &  R  842,  644,  37  ECL 
342,  118  Reprint  244  (where  the  court, 
per  Williams,  J.,  ^ald:  "Many  mat- 
ters may  now  be  shown  or  pleaded  as 
a  defence,  which  were  formerly  con- 
sidered only  the  subjects  of  a  cross 
action"  ) . 

14.  Oross   ajnoaals 

By  party  who  did  not  move  for  new 

trial   see  New   Trial    [29  Cyc   787]. 
By  state  In  criminal  prosecution  see 

Criminal    Law    {    3273. 
Determination      and      disposition     ot 

cause   on   see  Appeal   and  Error   I 

106. 

15.  aimw  Mil: 

Generally  'see   Equity    (16   Cyc    324- 

335]. 
Appealability   of   decree   on   see   Ap- 
peal and  Ettot  |   821. 
Costs  on  see  Costs  I   39. 
FlUnK,  as  ground  for  continuance  of 

main  action  see  Continuances  I  28. 
For:  , 

Accounting  see  Accounts  and  Ac- 
counting 9  119. 

Accounting  and  termination  of 
agency  by  principal  see  Agoncy 
I  628. 

Dissolution  and  accounting  of  part- 
nership see  Partnership  [30  Cyc 
783]. 

Divorce   see  Divorce   [14  Cyc  672]. 

Ejectment  see  Ejectment  [16  Cyc 
104]. 

Foreclosure  see  Mechanics'  Liens 
[27  Cyc  393];  Mortgages  [27  Cyc 
1604]. 

Infringement  see  Patents  [30  Cyc 
1087] ;  Trade-Marks,  .  Trade- 
Names,  and  Unfair  Competition 
[38  Cyc  896]. 

Interpleader  see  Interpleader  [23 
Cyc  27].  _ 

Partition  see  FartHlon  (80  Cyc 
2281. 

Quieting  title  see  Quieting  Title 
(32  Cyc  1362]. 

Reformation  of  instrument  see 
Reformation  of  Instruments  [34 
Cyc  977]. 

Setting  aside  fraudulent  convey- 
ance see  Fraudulent  Conveyances 
[20  Cyc  744). 

Speeiflc  performance  see  Speclflc 
Performance   [36  Cyc  783]. 

Trespass  to  try  title  see  Trespass 
to  Try  Title  [38  Cyc  1204]. 

"Winding  up  muttial  benefit  associa- 
tion,  by   member  holding  death 
claim   see  Mutual  Benefit  Insur- 
ance   [29   Cyc   220]. 
Removal  to  federal  court  as  aftected 

by  filing  of  see  Removal  of  Causes 

[34    Cyc    1238]. 
Revival    of   see   Abatement  and   Re- 
vival  i   443. 

[17  C.  J.— 25] 


16.  Oross  complautti 
Generally  see  Pleading   [31  Cyc  226- 

281]. 

Administration  suit  see  Executors 
and  Administrators  [18  Cyc  903]. 

Admiralty  see  Admiralty  il  226,  226. 

Alder  by  verdict  see  Pleading  [81 
Cyc    778). 

Amendment  of  see  Pleading  [31  Cyc 
421]. 

Answer  to  see  Pleading  [31  Cyc  246]. 

Appealability  of  decree  on  see  Ap- 
peal and  Error  {   321. 

Before  justice  of  the  peace  see  Jus- 
tices of  the  Peace  [24  Cyc  560]. 

Costs  on  sea  Costs  I   39. 

Demurrer  to  see  Pleading  (81  Cyc 
305]. 

Filing,  as  ground  for  continuance  of 
main'  action  see  Continuances  {  28. 

For  penalty  for  usury  see  Usury  [39 
Cyc   1092]. 

Removal  to  federal  court  as  affected 
by  filing  of  see  Removal  oif  Causes 
[34    Cyc    12SS]. 

Time  for  filing  see  Pleading  [31  Cyc 
226]. 

17.  Pol.  Code  i  3611  [quot  Wilson 
V.  Freeman,  29  Mont.  470,  474,  76  P 
84,  68  LRA  833].  See  also  Mines  and 
Minerals    [27  Cyc  657]. 

18.  Black   L.    D. 

[a]  Slatingidshsd  ttom  "Mt-ofP' 
MBA  ■^flonBtarelaiia.'' — Musselman  v. 
aalllgher,  32  Iowa  383,  389.  See  also 
Pleading  [31  Cyc  221];  Set-OtT  and 
Counterclaim   (84  Cyc  629]. 

18w  Black  L.  D.  [oit  2  Stephen 
Comm.  p  118  note  <;].  See  Bills  and 
Notes    {    15. 

ao.  Black  L.  D.  See  also  Appeal 
and   Error    tS    1567-1580. 

81.    Pro— -eraTBiiiatloni 
Generally     see     Witnesses     [40.    Cyc 

2473]. 
Comment  of-  judge  during  see  Trial 

[88    Cyc    1321]. 
Inclusion    in    record    oh    appeal    see 

Appeal   and    Error    S    2328. 
Introducing    evidence    in    support    of 

case  on  qee  Trial   (38  Cyc  1365]. 
On  taking  deposition  see  Depositions 

[13   Cyc   931]. 
Rebuttal  of  matters  brought  out  on 

see  Trial   [38  Cyc  1356]. 
Waiver  of  objection  by  as  to  improp- 
er evidence  see  Trial  [38  Cyc  13981. 

aa.  Burrlll  L;  D.  See  also  Evi- 
dence [17  Cyc  130,  184,  273];  Wit- 
nesses   [40    Cyc    2564]. 

[a]  Til*  dtaraoiUr  "X"  is  some- 
times used  to  indicate  "cross-exam- 
ination."     Anderson    L.    D. 

83.     Orossiagi 
Accident    at    see    Railroads    (33    Cyc 

920];     Street    Railroads     (36     Cyc 

1533]. 
Canal   crossing   highway   see   Canals 


f    16. 

Construction    and    maintenance    over 

drain  see  Drains  [14  Cyc  1063]. 
Dedication  by  railroad  to  public  see 

Dedication    (13  Cyc   448]. 
Injunction  to  restrain  street  railroad 

from  "grossing    other    railroad    see 

Street  Railroads  [36  Cyc  1422]. 
Lien  for  damages  caused  by  failure 

to  build  see  Railroads  [33  Cyc  463]. 
Limitation  of  action  on  covenant  by 

railroad    to    maintain    see    Limita- 
tions of  Actions  [25  Cyc  1105]. 
Mandamus     to     compel     railroad     to 

build  and  maintain  see  Mandamus 

[26    Cyc    866-369]. 
Railroad  see   Railroads    [33  Cyc  240, 

2S8,    268.    300,    329,    330,    786,    764, 
•    920]. 
Right  of  railroad  to  take  property  of 

another   railroad   for   see   Eminent 

Domain    [15    Cyc   621]. 
Road  see  Highways  [87  Cyc  2731. 
Signals  at  see  Railroads  [33  Cyc  784>. 
Street   railroad  see  Street   Railroads 

[36   Cyc    1419,    1505,    1533]. 
Tolls  for  crossing  bridge  see  Bridges 

<{  33-35. 

84.  Roxbury  v.  Central  'Vermont 
R.  Co.,  60  Vt.  121,  138,  14  A  92.  See 
also  Moberly  v.  Kansas  City,  etc.,  R. 
Co.,  17  Mo.  A.  618,  538  [cit  Farley 
V.  Chicago,  etc.,  R.  Co.,  42  Iowa  234].; 
Briscoe  Home  Trustees  v.  Ohio  River 
R.  Co.,  (W.  Va.)  89  SB  727,  731  [quot 
Cyc]. 

SS.  Canadian  Northern  Western 
R.  Co.  V.  Canadian  Pac.  R.  Co., 
(Alta.)    25    WeatLR    212,    216. 

86.  Bremen  v.  Bristol,  66  Me.  354. 
356.      See   also   Collision    S    1. 

[a]  "Orossiag.  the  bar,"  ete.  Un^ 
der  a  statute  containing  the  words 
"Crossing  the  bar  between  Hog  1^ 
land  and  Loud's  Island,  thence  to  the 
first  mentioned  bound,"  "  'crossing  th^ 
bar,'  Ac,  means  passing  clear  acvosfs 
the  entire  width  of  the  bar  on  the 
line  of  low  water,  and  when  the 
western  edge  or  limit  of  the  bar  o?i 
the  line  of  low  water  Is  rea<ched>  then 
a  straight  line  from  that  pojnt  'to  thp 
first  mentloped  bound.' "  Bremen 
V.    Bristol,    66    Me.    354,     357. 

[b]  "Ovartaldiig''  dlsttngnlahsd.-r- 
See  Collision  S  1  text  and  note^  76,  77. 

87.  See  Depositions  [13  Cyc  894].. 

88.  See  Admiralty   S9   225,   226.     ' 
39.     Grimes   v.    Grimes,   88   ICy.   2<). 

22,  9  SW  840,  10  KyL  658.  See  alsp 
Equity  [16  Cyc  324-336];  Pleading 
[31  Cyc  223].  , 

[a]  A  oonatarclaiitt  Is  but  another 
name  for  a  cross  petition,  and  mi^y  b^ 
so  styled  without  Impropriety,  espe,- 
cially  in  an  action  prosecuted  by 
equitable    proceedings.      Newman    P{. 
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CROSS  REMAINDER— GROWN  CORK 
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OSOS^  BEPLEVm." 

OBOSS  BULES.  Rules  wh^re  each  of  the  op- 
posite litigants  obtained  a  rule  nisi,  as  plaintiff  to 
increase  the  damages,  and  defendant  to  enter  a  non- 
suit." 

OBOSS  STBEET.  A  street  forming  a  junction 
•with  another  street.** 

OBOSS  TALK.  A  term  of  the  telephone  business 
meaning  the  production  by  magnetic  induction  be- 
tween adjacent  electric  annunciators  of  a  transfer 
of  a  voice  current  from  one  talking  circuit  to  an- 
other.**    

OBOSSTIE.  A  sleeper,  connecting  and  support- 
ing the  parallel  rails  of  a  railroad.** 

OBOSS  VEIN.** 

OBOSSWALK.  A  passageway  acrpss  a  street 
for  its  whole  width,  between  the  extended  boun- 
dary lines  of  the  intersecting  streets.*' 

OBOW.  "As  the  crow  flies"  is  a  popular  and 
picturesque  expression  to  denote  a  straight  line, 
and  is  dearly  the  proper  mode  of  measuring  the  dis- 

80  Ky.  <20,  682,  4  KyL  662].  See 
also  Set-off  and  Counterclaim  [34 
Cyo   629]. 

30.     See  Estates   [16  Cyc  648-861]. 

SI.    See   Replevin   (34  Cyc  1379]. 

3a.     Wharton  L.  Lex. 

33.  Schutnacker  v.  Toberman,  66 
Cal.  508,  510. 

84.  Western  Blectric  Co.  v.  North 
Eaectric  Co.,  180  Fed.  467,  468,  64 
CCA   396 


35.  Standard  D.  [clt  Howser  v. 
Camberland,  etc.,  R,  Co.,  80  Md.  146, 
164,  30  A  906,  45  AmSR  832,  27  LRA 
154  (where  It  Is  said:  "Its  flKure  and 
dimensions  are  ffamlllar,  and  Its  flat 
surfaces  and  weight  illustrate  how 
readily  It  can  be  loaded  so  as  to  form 
an  almost  compact  body  of  wood.  If 
reasonable  care  be  exercised  In  plac- 
ing them  on  the  flat  bottom  of  the 
car,  and  proper  lateral  support  be 
given  them")]. 

36.  See  generally  Mines  and  Min- 
erals  [27  Cyc  685]. 

87.  O'Neil  V.  Detroit,  60  Mich.  133, 
136,  16  NW  48.  But  see  Frary  v. 
Allen  Township,  91  Mich.  666,  669,  62 
NW  78  (where  it  was  held  that  a 
crosswalk.  In  order  to  fall  within 
the  protection  of  a  statute  concerning 
repairs,  need  not  necessarily  span  the 
whole  street,  the  court  saying:  "It 
is  next  claimed  that  the  walk  where 
plaintiff  was  injured  la  not  a  cross- 
walk, and  because  the  township  made 
a  sluice-way  across  the  road-bed  un- 
der this  crosswalk  as  originally  con- 
structed It  has  ceased  to  be  a  cross- 
walk; In  other  words,  that.  Inasmuch 
as  the  covering  to  the  culvert  serves 
a  double  purpose,  the  portions  of  the 
cross-walk  which  serve  but  the  pur- 
poses of  a  walk  have  lost  their  iden- 
tity or  character  as  portions  of  the 
cross-walk.  This  contention  cannot 
be  sustained.  O'Neil  v.  Detroit,  60 
Mini.  133,  16  NW  48,  Is  cited  upon 
the  point  that  cross-walks  extend  the 
entire  distance  across  the  street 
spanned  by  them;  but  that  case  is 
far  from  holding  that  they  must  span 
the  entire  street,  otherwise  they  are 
not  cross-walks.  In  many  instances, 
and  in  nearly  all  cases  where  there 
Is  a  paved  street,  the  pavement  it- 
self takes  the  place  of  the  plank  or 
stone  cross-walk  between  the  curb 
lines,  but  that  fact  does  not  destroy 
the  character  of.  the  walks  leading 
trom  the  sidewalks  to  the  curbing"). 

[a]  'nUdcwaUE"  dlatingnlabed. — (1) 
In  construing  the  term,  as  used  In 
a  statute  providing  that  cities  should 
be  responsible  for  Injuries  caused  by 
defects  in  the  crosswalks  of  public 
streets,  but  not  for  those  caused  by 
defects  in  sidewalks,  the  court  said: 
"What  is  to  be  deemed  sidewalk  and 
what  cross-walk,  the  statute  does  not 


determine,  but  the  practice  of  the 
city  authorities  in  levying  sidewalk 
rates  appears  to  have  settled  a  con- 
struction. The  walk  in  front  of  a 
man's  lot,  so  far  as  the  lot  extends, 
biit  no  further,  is  deemed  his  side- 
walk, and  is  required  to  be  made  and 
repaired  by  him;  and  If  the  lot  be  a 
comer  lot,  he  builds  and  keeps  in 
repair  the  walk  on  the  side  so  far  as 
the  lot  extends,  and  no  farther.  Then 
from  the  end  of  these  walks  across 
the  street  for  Its  whole  width  the 
city  constructs  the  passage-way,  and 
it  does  so  under  the  authority  con- 
ferred upon  It  to  construct  cross- 
walks. The  cross-walks  are  thus  seen 
to  extend  for  the  whole  distance, 
between  the  extended  boundary  lines 
of  the  intersecting  streets,  while  the 
sidewalks  stop  at  such  bdundary 
lines,  meeting  the  cross-walks  there." 
O'Neil  V.  Detroit,  60  Mich.  133,  135, 
16  NW  48.  (2)  In  construing  the 
same  statute  and  applying  the  term 
to  a  walk  crossing  a  public  alley, 
the  court  said:  "We  acquiesce  in  the 
opinion  of  the  supreme  court  in  De- 
troit V.  Putnam^  46  Mich.  263,  7  NW 
815,  that  this  act  does  not  include 
sidewalks.  But  we  cannot  perceive 
that  this  case  has  any  bearing  upon 
the  question  under  consideration.  We 
think  the  statute  of  1879  was  in- 
tended to  distinguish  between  those 
portions  of  the  streets  which  the 
city  itself  constructs  and  keeps  in 
repair,  and  that  other  portion,  vis., 
sidewalks,  which  It  compels  property- 
owners  to  build  and  keep  in  repair, 
rendering  the  city  liable  in  one  case 
and  ndt  In  the  other.  Defendant's 
theory  Is  that  the  alley  begins  at 
the  outside  of  the  sidewalk.  But 
it  seems  quite  clear  that  an  alley, 
to  be  serviceable  for  the  passage  of 
teams,  must  begin  at  the  curbstone, 
between  the  pidewalk  and  the  street. 
Suppose,  for  Instance,  that  the  prop- 
erty-owners upon  the  opposite  sides 
of  an  alley  should  extend  fences 
across  the  intervening  space.  It  Is 
too  plain  for  argument  that  they 
would  be  liable  for  obstructing  the 
alley.  Bvery  crosswalk  Is,  in  one 
sense,  a  sidewalk,  because  it  is  an 
extension  of  the  sidewalk  proper 
across  an  Intervening  space;  but  It 
seems  to  us  to  mdke  no  dllTerence 
whether  it  crosses  a  street  or  an  al- 
ley. In  each  case  It  crosses  a  high- 
way for  the  passage  of  teams,  and 
Is  a  part  of  the  street  which  the  city 
itself  builds  and  keeps  in  repair." 
Pequlgnot  v.  Detroit,  (U.  S.)  16  Fed. 
211,  212.  See  also  Sidewalk  [86  Cyc 
4401. 

[b]  "Walk"  •yBonymouB. — ^There 
Is  no  variance  between  the  notice  of 
a  claim  for  injury,  flled  with  the  city, 


tance  from  one  given  point  to  another.**  ' 

OBOWJSAB.  An  iron  bar  four  or  four  and  one- 
half  feet  long,  round  except  for  a  foot  or  more 
at  the  lower  end  which  is  square,  and  about  ka 
inch  or,  an  inch  and  a  half  in  diameter.*'  The  term 
,is  synonymous  with  "pinch  bar."*" 

OBOWD.  A  large  number  of  persons  congre- 
gated or  collected  into  a  close  body  without  order  ;*^ 
but  two  or  three  j>ersons  may'  constitute  a  crowd.*' 

OBOWN.  An  ornamental  badge  of  regal  power 
worn  on  the  head  by  sovereign  princes.**  The  word 
is  frequently  used  when  speaking  of  the  sovereign 
himself,  or  the  rights,  duties,  and  prerogatives  be- 
longing to  him;*'  the  royal  power;**  also,  that  which 
concerns  or  pertains  to  the  ruling  power — the  king' 
or  queen.*' 

OBOWN  OASES.  In  English  law,  criminal  proser 
cutions  on  behalf  of  the  crown,  as  representing  the 
public;*'  causes  in  the  criminal  courts.** 

OBOWN  ODBE.  a  cap  of  hard  metal  with  cor- 
rugated flange,  containing  a  sealing  disk  of  the  dia- 
meter of  the  cap,  placed  upon  a  bottle '  having  an 


where  it  stated  that  ■  the  injury  was 
caused  by  a  fall  on  the  "walk"  near 
the  northaast  corner  of  two  streets,' 
and  a  petition,  where  the  claim  was 
referred  to  as  a  "cross-walk",  "cross- 
walk" and  "walk"  mean  the  same 
thing.  Both  are  sidewalks,  and  the 
city  is  bound  to  keep  both  in  repair. 
Ottawa  v.  Green,  72  Kan.  214,  218, 
83  P  616. 

[c]  Am  pert  of  ateMti — "A  cross- 
walk lies  in  the  street,  and  is  a  part 
of  it;  when  it  is  out  of  rejtalr,  the 
person  or  corporation  bound  to  repair 
the  street  is  bound  to  repair  the  side- 
walk, or,  which  is  the  same  thing, 
the  part  of  the  street  on  which  it  lies 
must  be  made  so  that  teams  and 
persons  may  pass  over'  It  safely. 
Where  there  is  a  sidewalk  on  either 
side  of  the  street,  the  crosswalk  lies 
between  them,  and  within  the  space 
set  apart  for  teams,  and  is  intended 
to  furnish  the  foot  passengers  a  con- 
venient passage  over  the  gutters  on 
each  side  of  the  street."  Hines  v. 
Lockport.   60  Barb.    (N.   Y.)    378.   381. 

38.  Stokes  v.  Orlssell,  14  C.  B. 
678,  689,  78  ECL  678,  139  Reprint  279. 

38,  CJussart  v.  Greenleaf  Stone 
Co.,  134  Wis.  418,  421,  114  NW  799 
(where  it  is  said:  "The  lower 
square  end  of  the  bar  is  cut  off  di- 
agonally 80  as  to  form  a  pointed 
wedge  with  one  of  the  square  sur- 
faces and  an  obtuse  angle  with  the 
opposite  square  surface.  The  last 
point  of  contact  between  the  diag- 
onal cut-off  and  the  square  surface  is 
called  the  heel,  and  the  former  point 
of  contact  is  called  the  point"). 

40.  Qnssart  v.  Oreenleaf  Stone  Co.. 
134  Wis.  418.  421,  114  NW  799. 

41.  Webster  Int.  D. 

48.  Morgan  v.  Mulhall,  214  Mo. 
461,  460,  114  SW  4  (construing  the 
term  in  an  averment  in  a  petition 
In  an  action  for  negligently  shooting 
a  pistol  into  a  crowd). 

43.  Wharton  !>.  Lex. 

44.  Wharton  L.  Lex.  See  also 
Atty.-Gen.  v.  Hallett,  3  D.  &  L.  68S 
(illustrating  the  use  of  the  term). 

4B.     Anderson  L.   D. 
48.     Anderson  L.  D. 

47.  Black  L.  D. 

48.  Black  L.  D.  See'  generally 
Criminal  Law  16  C.  J.  p  1. 

[a]  Grown  cases  rsssmsO^— In 
English  law,  questions  of  law  aris- 
ing in  criminal  trials  at  the  assises 
(otherwise  than  by  way  of  demur- 
rer), and  not  decided  there,  but  re- 
versed for  the  consideration  of  the 
court  of  criminal  appeal.  Black  L.  D. 
See  also  State  v.  Williams,  14  Del. 
508,  627,  18  A  949  (where  the  court 
said:  "There  is  now,  in  England,  a 
"court  for  crown  cases  reserved."  as 
It   Is   called,   which   entertains  cases 
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SDntilar  projecting  ghoulder,  under  which  the  eor- 
rngated  flange  of  the  cap  is  compressed  by  suit- 
able pressure  into  fized  contact  with  the  neck  o£ 
the  bottle,  and  at  the. same  time  the  cap  with  the 
inclosed  sealing  disk  is  forced  down  upon  the 
month  of  the  bottle,  making  a  tight  seal,  which  is 
held  in  place  by  locking  effect  of  the  compression  of 
the  eormgated  hard  metal  flange  under  the  swell  of 
the  annular  shoulder.**  The  .  term  is  synonymous 
with  "crown  seal."'* 

OSOWN  OOUBT.  In  English  law,  the  court  in 
vhieh  the  crown  eases,  or  criminal  business,  of  the 
lissites  is  transacted.'^ 

CBOWN  DEBTOR.  Every  person  having  money 
belonging  to  the  crown  is  a  crown  debtor.'* 

GROWN  DEBTS.  In  English  law,  debts  due  to 
the  crown,  which  are  put,  by  various  statutes, 
npon  a  different  footing  from  those  due  to  a  sub- 
ject." 

CROWN  LANDS.  The  demesne  lands  of  the 
crown,  which  it  is  now  usual  for  the  sovereign  to 
snrTender  at  the  commencement  of  his  reign  for  its 
whole  duration,  in  consideration  of  the  civil  list  set- 
tled npon  him.'*  They  correspond  to  what  is  known 
in  the  United  States  as  public  lands." 

CROWN  LAW.  Criminal  law  in  England  is  so 
termed,  the  crown  being  always  the  prosecutor  in 
eriminal  proceedings." 

CROWN  SIDE.  The  criminal  department  of  the 
eonrt  of  king's  bench ;'^  the  civil  department  or 
branch  being  called  the  "plea  side.''" 

OROWNSOUOITOB.  In  En^Jak.  The  solici- 
tor to  the  treasury  acts,  in  state  prosecutions,  as 
solicitor  for  the  crown  in  ^preparing  the  prosecu- 
tion.'* 

In  Iraland.  There  are  ofScers  called  "crown 
aolieitors"  attached  to 'each  circuit,  whose  duty  it 


is  to  get  up  every  ease  for  the  crown  in  criminal 
prosecutions.  They  are  paid  by  sal/tries.  There  is 
no  such  system  in  England,  where  prosecutions  are 
conducted  by  solicitors  appointed  by  the  parish,  or 
by  other  persons  bound  over  to  prosecute  by  the 
magistrates  on  each  committal." 

In  Scotland.  The  still  better  plan  exists  of  a 
crown  prosecutor  (called  the  " procurator-flseal, " 
and  being  a  subordinate  of  the  lord  advocate)  in 
every  county,  who  prepares  every  eriminal  prose- 
cution.** 

CBUOIATUS  LEGIBUS  INVISL« 

OBUOIBLE.  A  chenust's  melting  pot,  made  of 
earth,"  so  called  because  formerly  they  were  marked 
with  a  cross;**  a  pot  for  melting  metals." 

GBXTOIS  JUDICIUM.  In  old  European  law,  the 
trial  or  judgment  of  the  cross;*'  one  of  the  modes 
of  trial  by  whieh  crimes  were  forinerly  attempted 
to  be  discovered  or  purged." 

CRUDE.  In  its  natural  state;**  not  cooked  or 
prepared  by  flre  or  heat;'*  undressed;"  not  al- 
trared,"  refined,  or  prepared  for  use  by  any  artificial 
process;^'  raw.'"  The  term  is  generally  used  in 
the  sense  of 'an  article  not  refined.'* 

Ornde  iMtlaam.  Balsam  which  has  not  been  ad- 
vanced in  condition  or  value  by  any  process  applied 
to  the  drug  itself."  It  is  a  medicinal  preparation 
not  containing  alcohol.'*  ' 

Omdc  brinutonA.  A  substance  procured  from  boI- 
phuroua  ore  by  roasting,  fusing,  or  smelting,  as  dis- 
tinguished from  refined  brimstone  which  is  obtained 
from  the  crude  brimstone  by  the  process  of  vapori- 
zation and  sublimation,  wmch  released  all  foreign 
matter  and  left  the  article  chemically  pure.'' 

Crude  bnUion.  Crude  or  base  silver  bullion,  a 
term  familiarly  known,  is  silver  in  bars  mixed  to 
a  greater  or  less  extent  with  base  materials." 


certified  to  It  by  the  trial  court,  and 
for  proper  cause  afllnns  or  quashea 
convictions"). 

is.  Crown  Cork,  etc.,  Co.  v.  Impe- 
rial Bottle  Cap,  etc,  Co.,  123  Fed. 
«69,  «7»  (where  It  Is  said:  "The  cor- 
rugatlons  of  the  flange,  amonK  other 
Dses,  afford  a  projecting  edge  for  the 
engagement  of  any  simple  tool  by 
which,  when  It  Is  desired  to  open  the 
Iwttle,  the  whole  device  can  be  easily 
and  qnlckly  pried  off"). 

SO.  Crown  Cork,  etc.,  Co.  v.  Impe- 
rial Bottle  Cap,'etc.,  Co.,  12S  Fed.  6(9. 

8L    Black  U  D. 

Sa.    Wharton  L.  Lex. 

63.  Black  U  T>. 

64.  Wharton   Ii.   Lex. 

65.  Myers  v.  U.  S.,  140  Fed.  648, 
t49.  See  generally  Public  I^nds  [32 
Cyc  7591 

SO.  Burrill  L.  D.  [dt  4  Blackstone 
Comm.  p  3].  See  generally  Criminal 
Uw  16_C.  J.  p  1 


57.     Black 
Comm.  p  285] 

E&    Black  L. 
Comm.  p  266']. 

Si.    Black   Lu 
Black  L. 


D.  [elt  4  Blackstone 
C  [elt  4  Blackstone 

D. 

D. 

Sl.  Black  L.  D.  See  generally  Dis- 
trict and  Prosecuting  Attorneys  [82 
Cyc  687]. 

63.  A  maxim  meaning  "Physical 
tortures  are  refused  or  denied  In  the 
laws."  Adams  Qloas.  [cit  2  Beat  By. 
i  555;  Lost  Max.]. 

63.  Johnson  FoUo  D.  [4UOt  State 
T.  Bowman.  6  Vt.   694,   696]. 

[a]  "laatnuneaf  aad  '^ool.'^— In 
construing  a  statute  providing  that 
any  person  who  shall  make  or  mend 
or  have  in  his  posseaalon  any  die, 
tamp,  or  other  instrument  or  tool 
for  the  purpose  of  forging  or  coun- 
terfeiting shall  be  punished,  etc.,  the 
<onrt  said:  "A  crucible  is  in  common 
ox  with  cltlsens,  as  well  as  artists, 
and  is  an  article  on  open  sale,  and  is 


bought  and  used  by  gold  and  silver 
smiths,  who  make  beads  and  spoons, 
unlike  the  stamp  and  other  appro- 
priate tools  for  counterfeiting;  which 
are  wholly  or  mainly  for  that  pur- 
pose, and  which  therefore  cannot  be 
readily  obtained,  and  for  honest  pur- 
poses are  not  wanted,  and,  when  pos- 
sessed, afford  greater  evidence  of  a 
bad  Intent.  We  think,  therefore,  that 
if  'instrument'  and  'tool'  may  be  con- 
sidered as  generic  terms,  'crucible'  Is 
not  one  of  their  family;  that  In  a 
statute  highly  penal,  to  call  it  a  tool' 
or  'instrument'  for  counterfeiting 
would  be  a  construction  too  latltudi- 
narian."     State  v.  Bowman,  6  Vt.  594, 

69/: 

64.  Johnson  Folio  D.  [quot  State 
v.  Bowman,  6  Vt.  694,  696]. 

85.  Johnson  Small  D.  [quot  State 
V.  Bowman,  6  Vt.  594,  696]. 

66.  Burrill  L.  D.  [dt  Spelman 
Gloss.]. 

67.  Burrill  I>.  C  [cit  Spelman 
aioss.]. 

68.  Webster  D.  [quot  Recknagel  v. 
Murphy,  102  U.  S.  197,  198,  26  X..  ed. 
180]. 

[a]  "In  a  omde  ■ta**.'"— Kuttroff 
V.  U.  S.,  169  Fed.  288,  284,  94  CCA 
559;  Leber  v.  U.  S.,  135  Fed.  248,  244. 

[b]  "In  a  taw  or  omde  state."— 
Jones  V.  Hodges,  13  F.  Cas.  No.  7,469, 
Holmes  37,  89. 

69.  Webster  D.  [quot  Recknagel  v. 
Murphy,  102  U.  S.  197,  198,  26  Ii.  «d. 
1301. 

TO.  Webster  D.  [quot  Recknagel  v. 
Murpby,  102  U.  S.  197,  198,  26  L.  ed. 
130]. 

71.  Webster  D.  [quot  RiBcknagel  v. 
Murphy,  102  U.  S.  197,  198,  26  L.  ed. 
130]. 

73.  Webster  D.  [quot  Recknagel  v. 
Murphy,  102  U.  S.  197,  198,  26  L..  ed. 
130]. 

73.  Webster  D.  [quot  Recknagel  y. 
Murphy,  102  U.  S.  197,  198,  26  L.  ed 


1801. 

74.  Roessler,  etc.,  Chemical  Co.  v. 
U.  S.,  94  Fed.  822,  823  [quot  Merck 
V.  U.  S.,  143  Fed.  694,  695  (rev  on 
other  grounds  151  Fed.  14,  80  CCA 
610)]. 

[a]  ni«a  an  article  is  crude  when 
It  is  in  the  state  of  its  first  pi'oduo- 
tion  without  being  refined  by  addi- 
tional treatment  applied  for  the  pur- 
pose and  mixed  with  various  impuri- 
ties, Newhall  v.  U.  S.,  4  C^st.  A. 
184,  188. 

[b]  "Aa  aypltod  to  «»^»-v*ftit  (1) 
crudeness  Is  a  relative  term,  and  to 
determine  whether  or  not  a  thing  Is 
crude  for  industrial  purposes  some 
account  must  be  taken  of  its  intend- 
ed use.  However  much  a  thing  may 
be  processed.  If,  as  a  matter  of  fact. 
It  must  go  through  some  additional 
process  of  substantial  preparation  or 
manufacture  in  order  to  fit  it  for  its 
chief  or  only  use,  it  is,  so  far  as  that 
use  Is  concerned,  a  crude  article." 
U.  S.  V.  Danker,  2  Cust.  A.  628,  624 
[quot  Newhall  v.  U.  S.,  4  Cust.  A. 
184,  138].  (2)  It  is  evident  that  the 
meaning  of  the  word  should  be  deter- 
mined with  reference  to  the  article  to 
which  it  is  applied,  and  it  would 
seem  commonly  to  refer  to  sub- 
stances or  articles  in  a  condition  un- 
fit for  the  ultimate  purpose  or  use 
for  which  they  are  intended,  or  not  In 
a  condition  fit  for  use,  but  only  the 
raw  material  which  by  further  treat- 
ment could  be  made  fit  for  such  uses. 
Newhall  v.  U.  S.,  4  Cust.  A.  184, 
188 

78.     U.    8.    V.    Lehn,    172    Fed.    171. 
172. 
•■-•■--'-  aefliua  see  6  C  J.  p  1176. 

76.  U.  B.  V.  Lehn,  172  Fed.  171. 
173. 

77.  Newhall  v.  U.  8^  4  Cust.  A. 
134,    136.  _  i 

78.  Hope  Mln.  Co.  v.  Kennon,  8 
Mont.  85,  37. 


388     [17  C.  J.] 


CRUDE— CRUELTY 


Cmde  eagle  and  condor  (pdOB.  Feathers  which 
are  ornamental  in  character,  but  require  to  be 
cleaned,  dressed,  etc.,  before  being  suitable  for  or- 
namental purjwses.'* 

Omde  mineral.  A  mineral  in  the  exact  condition 
in  which  it  came  from  the  quarry.*" 

Grade  opinm.  Opium  in  the  crudest  form  in 
which  it  is  commonly  imported  is  known  as  "gum 
opium"  and  comes  in  lump  form.*'  It  contains 
various  impurities,  such  as  stones,  seeds,  ashes,  etc., 
and  is  of  varying  alkaloidal  strength.*' 
.  Crude  ostrich  feather.  A  natural  feather,  just  as 
it  is  plucked  or  clipped  from  the  bird.** 

Crnde  sand.  Common  sand,  as  found  in  nature.** 
It  consists  almost  entirely  of  silica.** 
'  Grade  saw  logs.  A  term  applied  to  logs  in  their 
natural  state  or  condition  after  having  been  severed 
from  the  remainder  of  the  trunk  and  other  portions 
of  a  tree.*'  It  means  that  they  have  not  been 
polished  or  dressed,  altered,  refined,  or  prepared  for 
use  by  artificial  process,*'  in  contradistinction  to 
"round"  logs,  which  has  a  well  known  meaning, 
indicating '  that  their  shape  is  circular  or  cylin- 
drical.** 

Grade  snlphnr.  Sulphur  in  its  natural  state 
which  is  not  the  result  of  artificial  ^irocesses  ap- 


plied to  produce  the  condition  of  purity." 

Grade  tartar.    Argols.'"        ' 

Grade  turpentine.  That  which  is  collected  in 
boxes  cut  in  pine  trees  in  a  condition  to  be  dipped 
up  and  used  in  the  manufacture  of  the  spirits  of 
turpentine  and  kindred  products.*^  Grade  turpen- 
tine in  boxes  includes  "scrape,"  resin,  and  gum." 

OKXnSL.**  Barbarous;**  ferocious;"  fierce;" 
hardhearted;"'  heartless  and  unfeeling;**  inhuman;'* 
savage;'  calculated  to  give  pain  or  distress;^  dis- 
posed to  give  pain  to  others  in  body  or  mind;'  des- 
titute of  pity,  compassion,  or  kindness;*  willing  or 
pleased  to  torment,  vex,  or  afflict.* 

Orael  treatment.  Any  act  intended  to  torment, 
vex,  or  afflict,  or  which  actually  afflicts  or  torments 
without  necessity;'  or  any  act  of  inhumanity,  wrong, 
oppression,  or  injustice;'  the  willful  infliction  of 
pain,  bodily  or  mental,  such  as  ret^onably  justifies 
an  apprehension  of  damage  to  life,  limb,  or  health.* 
Cruel  treatment  does  not  always  consist  of  actual 
violence;  there  are  words  of  false  accusation  that 
inflict  deeper  anguish  than  physical  injuries  to  the 
person — ^more  enduring  and  lacerating  to  the 
wounded  spirit  of  a  gentle  woman  than  actual  vio- 
lence to  the  person,  although  severe.* 

CRUELTY."      Every   willful    act,    omission,   or 


79.     Spero   v.   U.   S.,   135   Fed.   915, 
916. 
.  80.     Johnson  y.  U.  S.,  162  Fed.  656, 
657. 

-fa]  '  'niiutnitlOB  mid«r  t«xlff-aota. 
-rMyers  v.  U.  S.,  178  Fed.  462,  46J 
(ground  corundum):  U.  S.  v.  Brew- 
ster. 187  Fed.  122.  123.  92  CCA  574 
(zinc  ore  known  as  carbonate  silicate 
and  sulphide  of  zinc) ;  U.  S.  v.  Graser- 
Rothe,  1«4  Fed.  205,  207  (marble 
waste):  Johpson  v.  U.  8..  152  Fed. 
656,  657  (whetstone  blocks):  Mexican 
Onyx,  etc.,  Co.  v.  U.  S.,  66  Fed.  782 
(Mexican  onyx,  a  mineral  consisttngr 
chiefly  of  carbonate  of  lime  and  cer- 
tain impurities,  principally  ferrous 
oxide). 

.«1.  Merck  v.  U.  8..  151  Fed.  14,  16, 
80  CCA  510. 

83.  Merck  v.  U.  S..  151  Fed.  14,  15, 
80  CCA   510. 

.  {a]  Vowdarad  oplam.  dlstln- 
yvubed. — "It  also  clearly  appears 
that  powdered  opium  is  prepared 
from  Kum  opium  by  subjecting  the 
latter  to  artiflcial  heat  at  a  temper- 
ature regrulated  so  as  to  avoid  any 
destruction  of  the  alkaloids  present, 
and  maintained  until  the  water  has 
been  dried  out;  then  comminutinK 
and  siftlnK  it^  and  then,  after  assay- 
ing It  to  ascertain  its  morphine 
strength,  by  adding  sufHcient  mor- 
phine so  that  it  will  conform  to  the 
standard  of  the  United  States  Phar- 
macopoeia. The  two  articles  are 
dealt  in  as  distinctive  articles,  and 
are  commercially  known,  one  as  'gum 
opium'  and  the  other  as  'powdered 
opium;'  and  the  latter  commands  a 
pfice  from  25  to  60  per  cent,  higher 
than  the  former.  If  there  Is  any 
other  article  except  the  powdered 
opium  which  is  known  among  dealers 
as  'manufactured  opium.'  the  evi- 
dence fails  to  dis.close  the  fact.  It  is 
used  for  purposes  to  which  the  gum 
opium  is  not  adapted,  vis.,  the  prep- 
aration of*  sill  the  standard  opium 
galenicals."  Merck  v.  U.  S.,  161  Fed. 
14.    15,    80    CCA    510. 

88.  Brodie  v.  U.  S.,  136  Fed.  914, 
916. 

B*:  Myers  v.  U.  S..  166  Fed.  502, 
603  [afr  163  Fed.  63,  89  CCA  284]. 

SB.  Myers  v.  U.  S.,  155  Fed.  502. 
603  raft  163  Fed.  53.  89  CCA  284]. 

80;  Buckl  V.  McKSnnon,  37  Fla. 
391,   395,    20   S   540.  _ 

87.  Buckl  V.  McKinnon,  37  Fla. 
391.    395,    20   S   640.  . 

8&  Buckl  V.  McKinnon,  87  Fla. 
391,   S95;  -20    S   540.      See  also   Round 


134  C^c  1816  note  34]:  and  generally 
lagging    [25   Cyc   15461. 

88.  Newhall  v.  U.  8.,  4  CusL  A, 
134,  135. 

90.  Recknagel  v.  Murphy,  lOB  U. 
S.  197.  198.  26  L.  ed.  130.  See  also 
Argols  6  C.  J.  p  280  text  and  note  20; 
Cream  of  Tartar  16  C.  J.  P  1344. 

91.  Melrose  Mfg.  Co.  v.  Kennedy, 
69  Fla.   312,   314,   61   S   596. 

99.  Melro«e  Mfg.  Co.  v.  Kennedy, 
59  Fla.   312.  314,  51   8  695. 

93.  CnMl  Mid  lHtfb«toii«  trsatmMit 
see  Dlvorae  [14  Cyc  598-611]. 

OziMl   and  Inhnman  txaataunt  see 

Divorce    [14   Cyc  599]. 
'  Onwl  ABA  vmmAl  puslslmieirti 

Generally  see  Criminal  Law   i   3191. 

Constitutional  prohibition  of  see  Con- 
stitutl«nal  Law  {  982. 

Cumulative  penalty  as  see  Municipal 
Corporations    [28   Cyc   819]. 

Bxcesslve  penalty  and  unreasonable 
punishment  as  invalidating  munici- 
pal ordinance  see  Municipal  Cor- 
porations [28  Cyc  766]. 

For  violation  of  liquor  law  see  In- 
toxicating Liquors  [23  Cyc  2911. 

Of  seaman  see  Seamen  [35  Cyc  1214, 
12«0]V 

94.  Webster  T>.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  137,  138.  18  P 
96].  See  also  Barbarous  7  C.  J.  p 
919. 

[a]  Oxnsl  wskpon. — (1)  A  pistol  is 
not  a  cruel  weapon,  within  Rev.  St.  I 
3462.  relating  to  punishment  for  man- 
slaughter in  the  heat  of  passion  by  a 
weapon,  or  any  means,  neither  cruel 
nor  unusual.  "If  a  pistol  is  a  cruel 
weapon,  then  any  weapon  that  is 
most  likely  to  take  life,  or  common- 
ly used  to  take  life,'  is  a  cruel  one, 
and  all  weapons  are  cruel.  It  must 
be  some  other  than  such  a  common 
weapon  that  can  be  distinguished  as 
cruel."  Schlecht  v.  State,  75  Wis. 
486,  488,  44  NW  509  [quot  State  v. 
Knoll,  72  Kan.  237,  241.  83  P  622]. 
To  same  effect  Tanks  v.  State,  71  Ark. 
459.  75  SW  851.  (2)  Within  the 
meaning  of  the  same  statute,  a  light- 
ed kerosene  lamp  full  of  oil  must  be 
considered  both  a  cruel  and  an  un- 
usual weapon.  Bliss  v.  State,  117 
Wis.   596,  94  NW   825.   829. 

"IndlgnlttM"  dlatlacidahea  see 
Barbarous  70.  J.  p  919  note  25  [a]. 

95.  Webster  D.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  137,  138.  13  P 
96]. 

96.  Webster  D.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  137,  138,  13  P 
96], 


97.  Webster  D.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  137,  138,  18  P 
96]. 

98.  Connelly  v.  American  Bonding, 
etc.,    Co.,    118    Ky.    903,    909,    69    SW 

^  959.  961.  24  KyL  714. 

99).  Webster  Eh.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  187,  188  13  P 
961. 

1.  Webster  D.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  187,  138,  13  P 
961. 

a.  State  V.  Tomassi,  76  N.  J.  L 
739,    746,   69  A   214. 

3.  Webster  D.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  187,  138,  18  P 
96]. 

4.  Webster  D.  [quot  Terr.  v. 
Pridemore,    4    N.    H.    187,    188,   13  P 


96]. 

[a]  "Onel"  impUas  a  mercilesi. 
and  savage  disposition,  taking  pleas- 
ure in  suffering,  and  without  pity- 
Hansen  v.  Hansell,  15  Pa.  Co.  514. 

5.  Webster  D.  [quot  Terr.  v. 
Pridemore,  4  N.  M.  137,  138,  13  P 
96].  gee  also  Terr.  v.  Fewel,  4  N.  M. 
318,  321,  17  P  569  (where  the  defini- 
tion in  Terr^  v.  Pridemore,  supra,  was 
said  to  be  "clear  and  satisfactory" 
and  was  adopted  by  the  court).  See 
also  ^Cruelty  post  this  page. 

e.  Myrick  v.  Myrlck.  67  Ga.  771, 
778. 

7.  Myrick  v.  Myrlck,  67  Qa,  771. 
778. 

8.  Ring  v.  Ring,  118  Oa.  183,  185, 
44  SE  861,  62  LRA  878  [quot  Miller 
V.  Miller.  139  Ga.  282,  77  SE  21: 
Stoner  v.  Stoner,  134  Ga.  368.  67  SB 
1030;  Brown  v.  Brown,  1Z9  Ga.  246, 
247,  58  SB  825].  See  also  Cruelty 
post  this  page;  and  generally  Divorce 
[14  (iyc  598  et  seq]. 

9.  Parnham  v.  Farnham,  73  111. 
497,  500. 

10.  Omalty: 
As  ground  for: 

Allowance  for  separate  mainte- 
nance see  Husband  and  Wife  (21 
Cyc  1599]. 

Cancellation  of  marriage  settle- 
ment see  Husband  and  Wife  [21 
Oc  1268]. 

Divorce    see   Divorce    [14,  Ore  598, 
662]. 
Evidence   of,   in  divorce   see  Divorce 

[14  Cyc  699]. 
Exemplary  damages  when  cruelty  ac- 
companies   trespass    see    Trespass 

[38  Cyc  1145]. 
Forfeiture  of  antenuptial  contract  for 

see    Husband    and    Wife    [21    Ore 

1268]. 


For  later  cases,  developsiaiitB  and  ohaiigwa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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neglect,  -whereby  ahjnstifiable  physics^  pain,  suffer- 
ing, or  death  is  caused  or  permitted;"  any  act  of  a 
human  being  which  inflicts  unnecess^iry  pain;^'  the 
infliction  of  great  pain  or  misery  without  neces- 
sity;" either  actual  violence  endangering  life  or 
limb  or  health,  or  conduct  creating  a  reasonable  ap- 
prehmsion  of  such  violence:** 

C&UISB.  A  v<^age  for  a  given  purpose;"*  a 
emisii^  voyage,  or  voyage  to  make  captures  jure 
belli."! 

GBUTVE.  A  box  or  inelosure,  made  with  spars, 
like  a  hen -crib,  generally  placed  in  a  dam  or  dike 
that  runs  across  a  river,  for  the  purpose  of  con- 
fining the  fish  that  enter  into  it." 

C&USHED  STONE.  The  term  is  not  one  of 
exact  meaning,  but  stone  broken  by  machinery  may 
be  of  different  sizes  after  bein^  crushed,  and  yet 
the  entire  product  properly  will  be  so  denomi- 
nated." ,  ^ 

CSXJSHINGl.  Breaking  into  bits  by.  pressure,  the 
process  being  simply  a  reduction  in  size.** 

CBY.  As  a  noun.  A  clamor  raised  in  the  pur- 
suit of  an  escaping  felon.'" 

As  a  Terb.    To  make  oral  and  public  proclama- 


tion of,  to  "notify  or  advertise  by  outcry,  especially 
things  lost  or  found,  goods  to  be  sold,  etc.,  public 
advertisement  by  outcry,  proclamation,  as  by  hawk- 
ers of  their  wares.** 

OBYBB.    An  auctioneer.^* 

OBTOUTE.  A  double  fluoride  of  aluminum  and 
sodium.**         

OBYSTALUNE.  Consisting  of  crystal;**  relat- 
ing or  pertaining  to  crystal  or  crystallization;*^ 
formed  by  crystallization;**  of  the  nature  of  a 
crystal,  especially  as  regards  its  internal  strnor 
ture,  cleavage,  etc.;*^  opposed  to  amorphous.** 

OT.  and  OTS.  Abbreviations  for  "cent"  and' 
"cents."** 

OUASBIEinO.  In  Spanish  law,  a  four-year 
period;  especially  applied  to  the  time  allowed  a 
minor  after  attaining  majority  to  seek  restitution 
in  integrum.^" 

OUABTA  FALCIDIA.  In  Spanish  law,  the  right 
which  the  instituted  heir  formerly  had  to  a  fourth 
of  the  inheritance,  assigning  to  others  interested  so 
much  as  might  be  necessary.** 

0X7ABTEL.  In  Spanish  law,  an  administrative 
district;  also  a  tax  for  the  maintenance  of  troops. 


Liability  of:      - 

Parent  for  harboring  child  from 
cruelty  of  spouse  see  Husband 
and  Wife  [21  Cyc  1620]. 

Sheriff  for  cruelty  to  prisoner  see 
Sheriffs  ana  Constables   [35   Cyc 
1715]. 
Pledge   of   husband's   credit   by   wife 

driven  away  by  cruelty  of  husband 

see    Husband    and    Wife    [21    Cyc 

1225]. 
To: 

Apprentice  see  Apprentices  {  81. 

Child  generally  see  Infants  [22  Cyc 
52(1:  Parent  and  Child  [29  Cyc 
1584]. 

Convict  see  Convicts  {  17. 

Pauper  by  poor  ofllcer  see  Paupers 
(SO  Cyc  1077]. 

Prisoner  by  sheriff  see  Sheriffs  and 
Constables  [35  Cyc  1735]. 

Seaman  by  ofllcer  of  vessel  see 
Seamen    [35   Cyc   12B0]. 

Creottx  te  animals 
Generally  see  Animals    i|   200-248. 
Prohibition  of,  as  within  police  pow- 
er of  city   see   Municipal  Corpora- 
tions [28  Cyc  708]. 
Society    for    prevention   of   see   Ani- 
mals IS  243-248. 

11.  Pen.  Code  S  705  [quot  Griffith 
V.  State,  116  Ga.  835,  837,  43  SE  251]; 
Minn.   St.    (1894)    (   6542. 

[a]  ma  word  clearly  laolodaa 
both  the  willfulness  and  cruel  tem- 
per of  mind  with  which  the  act  was 
done,  and  the  pain  inflicted  by  the 
act.  If  the  act  were  merely  accident- 
al, or  did  not  give  pain,  it  would  not 
be  cruel,  in  the  ordinary  sense  of  the 
word  as  applied  to  such  an  act.  Com. 
V.  McClellan.  101  Mass.   34,  35. 

la^  Webster  X>.  [quot  Com.  v. 
Lewis,   7   Pa.   Co.   558,   560]. 

Va.  Judge  V.  SUte,  58  Ala.  402, 
403. 

14.  Williams  V.  Williams,  23  Fla. 
324,  326,   2  S  768. 

16.  The  Brutus,  4  F.  Cas.  No. 
2060,  2  Gall.  626,  539  (where  It  was 
said:  "A  cruise,  lilce  a  voyage,  im- 
Dorts  a  definite  place  of  commence- 
ment and  termination.  .  .  .  [and]  a 
return  voyage  to  the  country,  or  port 
of  the  domlcil  of  the  ship"). 

[a]  nm*. — The  term  does  not,  ex 
vl  termini,  include  a  given  portion  of 
time,  without  reference  to  the  place 
of  commencement  or  termination,  but 
Includes  only  a  connected  portion  or 
immediate  succession  of  time,  in 
whatever  manner  the  same  may  be 
calculated,  hence  the  boundaries  of 
a  cruise,  lilte  those  of  a  voyage,  may 
be  defined  by  local  limits,  or  by  ar- 
ttflclal  time,  or  by  both  combined. 
The  Brutus.  4  F.  Cas.  No.  2,060,  2 
Oall.  set,  539.     See  generally  Seamen 


[35  Cyc  1186];  Shipping   [36  Cyc  1]. 

IS.  The  Brutus,  4  F.  C^as.  No. 
2,060,    2    Gall.    526,    539. 

17.  Jamison  D.  [quot  Hodgson  v. 
Little,  16  C.  H.  N.  S.  188,  206,  111 
ECL  198,  143  Reprint  1101].  See 
generally  Fish  and  Game  [19  Cyc 
1006-1017]. 

[a]  Kethod  of  operattnif. — "The 
appellant  had  a  fishing  mill-dam  with 
a  flsh-lock  through  it.  .At  the  head 
of  the  lock  was  a  slidlng-door  or 
hatch,  which  moved  as  usual  in 
grooves.  When  this  door  was  down 
no  salmon  could  pass.  Within  three 
feet  of  these,  down  stream,  was  a 
frame  in  which  the  up-stream  hecks 
of  the  flsh-lock  were  placed  wh«n 
the  lock  was  Ased  for  taking  salmon. 
When  this  was  down,  the  slldlng- 
door  or  hatch  was  raised.  Thati  was 
of  course  done  to  cause  a  rush  of 
water  through  the  lock,  against  which 
the  fish,  following  his  natural  in- 
stinct to  ascend  the  river,  would 
make  what  way  he  could,  and  so, 
swimming  up  the  lock,  and  being 
stopped  by  the  up-stream  hecks,  and 
prevented  from  returning  by  the 
down  stream  hecks  or  Inscales,  would 
be  caught  in  a  trap.  The  final  cap- 
ture might  perhaps  be  aided  by  let- 
ting down  the  slldlng-door  or  hatch, 
BO  as  to  leave  the  flsh  high  and  dry, 
though  this  is  not  at  all  necessary  in 
addition  to  the  first  operation  of 
lifting  the  slldlng-door  or  hatch  to 
cause  the  stream  and  consequent  at- 
traction to  the  fish  in  the  first  in- 
stance. In  order  to  make  such  door 
or  hatch  part  of  thft  flfihing  appara- 
tus; if  even  that  be  essential  when 
it  is  clearly  part  of  the  fishing  mill- 
dam,  and  an  obstruction  whereby  the 
flsh  Is  prevented  from  passing 
through  the  lock  or  box,  ...  It  was 
argued  on  behalf  of  the  appellant, 
that  language  is  used  in  this  act 
[Salmon  Fishery  Act,  1861  (24  &  25 
Vict,  c  109)]  which  the  court  cannot 
understand  so  as  to  give  effect  to. — 
for  Instance,  'crib,'  'crulve,'  'inscales;' 
and  that  enough  is  not  found  by  way 
of  explanation  to  justify  the  convic- 
tion. To  this  it  must  be  answered 
that  we  are  bound  to  Inform  our- 
selves of  the  meaning  of  the  words 
used  by  the  legislature;  and  although, 
unfortunately,  these  and  like  words 
have,  through  the  decay  of  the  sal- 
mon-flsherle-s  In  this  part  of  the 
kingdom,  become  generally  forgotten, 
they  are  well  understood  by  persons 
acquainted  with  the  subject.  .  .  .  The 
word  "box'  Is  strictly  applicable  to 
the  flsh-lock  In  question,  and  Indeed 
to  the  greater  part  of  these  contri- 
vances,  in  which  the  flsh  is  enticed 


into  an  enclosed  place  where  he  is 
'cribbed'  and  confined  In  a  crulve  or 
grufte  by  hecks  and  Inscales."  Hodg- 
son V.  Little,  16  C  B.  N.  3.  198. 
205,  111  ECL  198,  143  Reprint 
1101. 

18.  Viernow  v.  Carthage,  139  Mo.  ' 
A.   276,   280,   123  SW  67. 

19.  U.  S.  V.  Graser-Rothe,  164  Fed. 
205  [cit  Standard  D.}. 

[a]  '•Qrladlng*'  oompared. — 

"'Grinding'  [Is]  a  reduction  to  fine 
particles  or  powder  by  crushing  or 
friction  .  .  .  reducing  to  a  powder  or 
pulverizing.  ...  It  is  unnecessary  to 
discuss  the  question  as  to  whether  or 
not  there  be  any  such  distinction  as 
that  [attempted  to  be  made]  between 
grinding  and  crushing,  though  .  .  . 
there  Is  very  little  difference  be- 
tween thtm,  tor  one  of  the  definitions 
of  'grinding'  is  to  crush  into  small 
fragments.''  U.  S.  v.  Qraaer-Rothe, 
164  Fed.  205,  206. 

30.  Black  L.  D.  [cit  4  Blackstone 
Ck>Thm.  p  293].  See  also  Hue  and 
Cry,  Statute  of  [21  Cyc  1117]. 

31.  Webster  D.  fquot  Rochester  v.c 
Close.  35  Hun  (N.  T.)  208,  210].     See 
generally  Auctions  and  Auctioneers  6  . 
C.   J.   p   820;   Hawkers   and  Peddleri 
[21  Cyc  364]. 

93.  Bjarrill  L.  D.  And  see  Clarr  v. 
Gooch,  1  Wash.  (1  Va.)  260,  262 
(where  the  court  said:  "The  appellee 
was  employed  by  all  the  executors  to 
perform  the  duties  of  a  cryer.  In  the 
selling  of  a  tract  of  land").  See  also 
Auctions  and  Auctioneers   i    2. 

93.  Pittsburg  Reduction  Co.  v. 
Cowles  Electric  Smelting,  etc.,  Co., 
55   Fed.   301,   306   [aff  64  TPed.  125]., 

34.  Century  D.  [quot  Union  Car- 
bide Co.  v.  American  Carbide  C!o.,  172 
Fed.  120.  125]. 

[a]  OryBtallla*  calclnia  oaAld*.— 
Union  Carbide  Co.  v.  American  Car- 
bollte  Co..  188  Fed.  334,  3S5;  Union 
Carbide  Co.  v.  American  Carbide  Co., 
172  Fed.  120.  125. 

35.  Century  D.  [quot  Union  Car- 
bide Co.  V.  American  Carbide  Co.,  172 
Fed.  120,  125]. 

86.  Century  D.  [quot  Union  (3ar-. 
bide  Co.  V.  American  Carbide  <3o.,  172' 
Fed.   120,  125]. 

97.  Century  D.  [quot  Union  Car- 
bide Co.  V.  American  Carbide  Co., 
172  Fed.  120.  125]. 

98.  Century  D.  [quot  Union  Car- 
bide Co.  V.  American  Carbide  (3o.,  172 
Fed.  120,  125].  See  also  Amorphous 
2  C    J    D  1328 

39.  Hunt  V.'  Smith,  9  Kan.  137.  153. 
See  also  C.  9  C.  J.  P  1114:  Cent  11  C. 
J.  P  72.  ,  . 

30.  Etecrlche  Diccionario. 

31.  Escriche  Dicatonario. 
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in  the  louality ;  also  military  ban'acks.'* 

OUASIOONTSATO.'' 

OUATBESO.    In  Spanish  law,  a  cattle  thief.**" 

0X7BAN  INVOIOlf.  An  invoice  of  any  merchan- 
dise according  to  the  Cuban  system  of  measure- 
ment, being  synonymous  with  Cuban  invoice  meas- 
urement which  is  about  thirty  per  cent  less  than 
the  usual  method  of  measurement.** 

OUBIO  TAKD.  A  well  known  term  meaning 
twenty-seven  cubic  feet.*' 

jaUOEma  stool,  in  old  English  law,  an  an- 
cient engine  for  the  punishment  of  scolds,  delin- 
quent brewers  and  bakers,  called  also  tumbrel,  tre- 
bucket,  and  castigatory  ;**  a  chair  on  which  females 
for  certain  offenses  were  fastened  and  ducked  in  a 
pond;**  an  engine,  invented  for  the  punishment  of 
scolding  and  unquiet  women.** 

OUOKOLD.  A  man  whose  wife  is  unfaithful;** 
the  husband  of  an  adulteress.** 

OUEBPO  DEL  DELITO.  In  Spanish  law,  the 
equivalent  of  corpus  delicti,  that  is,  the  fact  that 
the  crime  was  committed.**  As  in  the  Anglo-Amer- 
ican law,  proof  of  this  is  one  of  the  fundamentals 
of  a  criminal  rirosecution  and  without  it  there  can 
be  noproper  conviction.** 

OXJESTION  DE  TORMENTO.  In  Spanish  law, 
an  inquiry  or  inquisition  conducted  with  the  aid  of 
torture — a  method  now  discredited  in  Spain.** 

GUI  ANTE  DIVOBTIUM.  Literally  "To  whom 
before  divorce. ' '  A  writ  for  a  woman  divorced  from 
ker  husband  to  recover  her  lands  and  tenements 
which  she  had  in  fee  simple  or  in  tail,  or  for  life. 


from  him  to  whom  her  husband  alienated  them 
during  the  marriage,  when  she  could  not  gainsay 
it.** 

GUI  BONO.  For  whose  use  or  benefit,*'  as  in 
the  expression  "Cui  bono  is  ever  of  great  weight  in 
all  agreements."** 

CmOXTNQUE  ALIQUIB  QUID  0ON0EDIT,,0ON- 
OEDEBE  VIDETUB  ET  ID  SINE  QUO  BES  IPSA 
ESSE  NON  POTUIT.** 

GUI  IN  VITA.  Literally  "Whom  in  the  life."»» 
In  old  English  practice,  a  writ  of  entry  which  lay 
for  a  woman  against  him  to  whom  her  husband 
aliened  her  lands  or  tenements  in  his  lifetime.** 

GUI.  JUBI8DIGTI0  DATA  EST,  EA  QUOQUE 
GONCESSA  ESSE  VIDENTUB,  SINE  QUIBU8 
JUBISDIGTIO  EZPLIOABI  NON  POTEST.** 

Gin  JUS  EST  DONANDI  EIDEM  ET  VSN- 
DENDI  ET  GONGBDEin)!  JUS  EST." 

CUIUBET  IN  SUA  ABTE  PEBITO  EST  GBE- 
DENDUM.** 

GUILIBET  UGET  JUBI PBO  SE INTBODUGTO 
BENUNOIABE.** 

GUI  UGET  QUOD  MAJUS  NON  DEBET  QUOD 
BONUS  EST  NON  LIGEBE.** 

GUI  PATEB  EST  P0PX7LUS  NON  HABET  OLE 
PATBEM.*' 

GUI  PLUS  UGET  QUAM  PAB  EST  PLUS 
VULT  QUAM  UGET.** 

GUIQUE  IN  SUA  ABTE  GBEDENDX7H  EST.** 

GUJUS  EST  GOMMODUM  EJUS  DEBET  ESSE 
INGOMMODUM.*» 


32.     Escriche  Dlccionarlo. 

83.     See  Obligations. 

84-36.    Escrlche  Diccionario. 

36.  Arenburg   v.    Grupe,    135   Fed. 
s238.    239     (where    It    teas    said:      "A 

term  understood  in  the  trade,  and  has 
a  known   meaning"). 

37.  Corcoran  v.  Che^s,  131  Pa.  SS6, 
369.  18  A  876. 

38.  Burrill  L.  D.  [clt  4  Blackstone 
Comm.  p  1C9]. 

[a]  "She  pnnlaluneBt  of  the  dntik- 
tag  or  onoloBr-stool,  Is  from  the 
cuckoo,  'qui  odiose  jurgat  et  rlxatur,' 
as  LK>rd  Coke  has  ft,  In  3  Inst.  2IB; 
or,  as  Jacob  has  It,  In  his  dictionary, 
the  gogen-stool,  and  by  acme  thought 
to  be  corrupted  from  the  choke-stool; 
and  the  instrument  Is  called  in  Stat, 
51  Hen.  III.,  a  trebucket,  a  pitfall, 
and  in  law,  as  Lord  Coke  says,  signi- 
fies a  stool  that  falls  into  a  pit  of 
water."  James  v.  Com.,  12  Serg.  & 
R   (Pa.)   220,  227. 

89.  Wharton  Li.  Lex.  See  gener- 
ally Common  Scold  i  9. 

40.  Termes  de  la  Ley  [quot  James 
V.  Com^l2  Serg.  &  R.  (Pa.)  220,  230J. 

41.  Webster  D.  [quot  Hall  v.  Hufl- 
man.  159  Ky.  72,  73,  188  SW  770]. 

(a  J  BexlvatlOB.— "From  the  day 
when  Pliny  said  "as  the  cuckoo  de- 
posits Its  eggs  in  the  nests  of  other 
birds,  so  the  Romans  not  unfrequent- 
ly  make  mothers  of  the  wives  of  their 
friends,  (Book  X,  chap.  9),  the  world 
has  looked  with  contempt  upon  the 
cuckold,  or  goat,  the  Oreeks  applying 
the  latter  appellation  to  the  hus- 
band, the  disposition  of  whose  wife 
resembled  that  of  a  female  of  the 
same  species,  (1  Voltaire's  Philo- 
sophical Dictionary.  18.)"  Delsler  v. 
Doisler,  59  App.  Dlv.  207,  213,  89 
NTS  826. 

[b]  m*  wozfl  aUvdM  to  the  habit 
of  the  female  cuckold  which  lays  her 
eggs  in  the  nests  of  other  birds. 
Hall  V.  Huffman,  159  Ky.  72,  73,  166 
SW  770. 

[c]  To  make  a  oMkold  of  •  man  is 
to  seduce  his  wife.  Hall  v.  Huffman, 
169  Ky.  72,  73.  168  SW  770.  See  gen- 
erally Adultery  2  C.  J.  p  10;  Divorce 
[14  Cyc  806]. 


48.    Webster  D.  [quot  Hall  v.  Huff- 
man, 159  Ky.  72,  73.  166  SW  770]. 
48.     Escrlche  Diccionario. 

44.  Escrlche  Diccionario. 

45.  Escrlche  Diccionario. 
4S.    Wharton  L.  Lex. 

47.  BurrlU  L.  D. 

48.  Mitchell  v.  ReynAlds,  10  Mod. 
130,  135,  88  Reprint  660. 

49.  1  A  maxim  meaning  "Whoever 
Krnnt!4  H  thing  is  deemed  also  to 
grunt  that  without  which  the  grant 
ItMclf  would  be  of  no  effect."  Broom 
LeK.  Max, 

()i]  Apvlled  or  onlalnsd  in:  (1) 
Bii  brock  V.  Western  R.  Corp.  9  Mete. 
(Mns.<t.)  r.»8,  556,  43  AmD  411;  Mul- 
lliis  V.  Metropolitan  St.  R.  Co.,  126 
Mo.  A.  007,  516,  104  SW  890  [clt 
Broom  Leg.  Max.  p  479;  Sheppard 
Touchst.  p  89  c  5]  (where  the  maxim 
Is  interpreted  as  "If  you  grant  any- 
thing, you  are  presumed  to  grant  to 
the  extent  of  your  power  that  also 
without  which  the  thing  granted 
cannot  be  enjoyed");  Hayden  v. 
Dutcher,  31  N.  J.  Eq.  217,  219;  Sey- 
mour V.  Canandalgua.  etc,  R.  Co.,  25 
Barb.  (N.  T.)  284,  310  [quot  Broom 
Leg.  Max.];  Stevens  v.  PUlsbury,  57 
Vt.  205,  211,  52  AmR  121;  Row- 
botham  v.  Wilson,  8  E.  &  B. 
123,  149,  92  ECL  123,  120  Re- 
print 45  (aff  8  K.  L.  Cas.  348,  11 
Reprint  483,  17  ERC  647];  Lord  v. 
Sydney,  12  Moore  P.  C.  473,  499,  14 
Reprint  991;  Edinburgh  L.  Assur.  Co. 
v^arnhart,  17  U.  C.  C.  P.  63,  84.  (2) 
"This  maxim  of  the  common  law  has 
been  applied  in  numerous  Instances 
to  give  to  a  landowner  an  easement 
over  the  adjoining  land  of  his  grant- 
or. Thus,  where  a  man  grants  a 
close  inaccessible  except  over  his 
own  land,  he  impliedly  grants  a  right 
of  way  over  that  land,  since  the  Jaw 
would  presume  he  would  not  grant 
an  estate  and  withhold  the  means  by 
which  that  estate  might  be  enjoyed." 
Mullins  V.  Metropolitan  St.  R.  Co., 
126  Mo.  A.  501,  516.  104  SW  890. 

ea     Burrill  L.  D. 

SI.  Burrill  L.  D.  See  also  Bold  v. 
Mollneux.  Dyer  14b,  15b.  73  Reprint 
31  (where  the  full  expression  Is  used). 


88.  A  maxim  meaning  "To  whom- 
soever a  Jurisdiction  is  given,  those 
things  also  are  supposed  to  be  grant- 
ed, without  which  the  Jurisdiction 
cannot  be  exercised."  Burrill  L.  D. 
[clt  Dig.  Just.  2,  1,  2;  1  Wooddesson 
Lect.  Introd.  Ixxl]. 

[a]  Applied  ini  In  re  Beallsvllle 
School  Dlst.,  21  Pa. 'Co.  643  (substi- 
tutlhg  the  word  "potuit"  for  "po- 
test"). 

S3.  A  maxim  meaning  "He  who 
has  a  right  to  give  has  also  a  right 
to  sell  and  to  grant."  .  Bouvier  L.  O. 

64.  A  maxim  meaning  "Credence 
should  be  given  to  one  skilled  in  his 
peculiar  professloq."  Broom  litg. 
Max. 

[a]  Applied  in:  Peo.  v.  Thurston. 
2  Park.  (5r.  (N.  T.)  49,  138.  And  see 
Vander  Donckt  v.  Thellusson,  8  C. 
B.  812,  825,  65  EOL  813,  137  Reprint 
727;  In  re  Sussex  Peerage  Ctese,  11 
CI.  &  F.  85,  8  Reprint  1084;  Pollard 
V.  Wybourn,  1  Hagg.  Eccl.  725,  727. 

88.  A  maxim  meaning  "Any  one 
may  waive  or  renounce  the  benefit  of 
a  principle  or  rule  of  law  that  exists 
only  for  his  protection."    Black  L.  D. 

[a]  Applied  ini  Ashmore  v.  Bank 
of  British  North  America,  18  B.  C. 
267,  260. 

86.  A  maxim  meaning  "He  who 
has  authority  to  do  the  more  -im- 
portant act  «hBll  not  be  debarred 
from  doing  that  of  less  importance." 
Broom  Leg.  Max. 

87.  A  maxim  meaning  "He  to 
whom  the  people  is  father  has  not 
a  father."  Black  L.  D.  [clt  Coke  Lltt. 
p  123]. 

58.  A  maxim  meaning  "He  to 
whom  more  Is  granted  than  is  Just 
wants  more  than  Is  granted."  Mor- 
Kan  Leg.  Max.  [clt  2  CoKe  Inst,  p 
464]. 

69.  A  maxim  meaning  "Every  one 
la  to  be  believed  in  his  own  art." 
Bouvier  L.  D. 

[a]  Applied  ins  Walker  v.  Protec- 
tion Ins.  Co.,  29  Me.  317,  320;  0>m- 
ing  V.  Burden,  15  How.  (U.  S.)  252, 
270,  14  L.  ed.  683.  And  see  Dickinson 
V.  Barber,  9  Mass.  225,  227,  6  AmD  58. 

60.    A  maxim  meaning  "Whose  is 


B\>r  later  «•■••,  derelopmeata  and  ehsnfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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OTTJUS  EST  COMMODUM,  EJUS  EST  ONUS." 
CUJUS  EST  DASE.  EJUS  EST  DISPONEBE.** 
CUJUS  EST  BIVISIO,  ALTEBIUS  EST  EIEO- 

no.« 

CUJUS  EST  DOMINIUM  EJUS  EST  PE£I- 
CULUM" 

CUJUS  EST  IN^TITUEBE,  EJUS  EST  ABSO- 
OASE." 

CUJUS  EST  S0LX7M  EJUS  EST  USQUS  AD 
CGBLUM.** 

CUJUS  EST  SOLUM,  EJUS  EST  USQUE  AD 
C(ELUM  ET  AD  INFEBOS." 

CUJUS  JUKIS  (I.  E.  JX7BISDI0TI0NIS)  EST 
FBINOIPAIiE,  EJUSDEM  JUBIS  EBIT  ACOES- 
SOBIUU." 

CUJUS  PEE  EBBOBEM  DATI  BEPETITIO 
EST,  EJUS  OONSULTO  DATI  DONATIO  EST.» 


OUJUSQUE  BEI  POTISSIMA  PABS  EST 
PEINOIPIUM"' 

OUL  An  abbreviation  of  the  word  enlpabilis, 
guilty,  as  "if  he  be  eul.  of  making,  writing  and  eom- 
posing,  &c."'^ 

OUL  DE  SAO.  A  blind  alley;"  a  way  open  only 
at  one  end;^'  a  street  or  road  closed  at  one  end, 
which  only  communicates  with  a  public  street  or 
road  at  the  other,'*  as  distinguished  from  a  thor- 
oughfare, which  is  a  passage  from  one  street  or 
opening  to  another," 

OUUi.  In  the  lumber  trade,  a  board  full  of  holes 
or  knots,  and  not  considered  merchantable."  A 
term  also  applied  to  a  railroad  tie  which  does  not 
conform  to  specifications.^' 

OUUJNG.  A  term  used  in  the  lumber  trade 
meaning  picking  out  the  best  material  from  that 


the  adTantsiBe,  hla  also  should  be  the 
disadvantase.''     Wharton  L.  Lex. 

[a]  ajppUMI  In:  Hughes  v.  Gordon, 
1  Bligb  287,  802.  4  Reprint  109. 

(b]  Th*  maTlTii  !•  alao  wxittcn, 
"Cujus  eat  commodum  ejus  debet 
esse  perlculum,"  and  Is  translated, 
"He  who  reaps  the  advantage  should 
bear  the  risk."  Trayner  Leg.  Max. 
lU. 

61.  A  maxim  meaning  "He  Who 
has  the  benefit  has  also  the  burden." 
Bouvler  L.  D. 

[a]  AjnUimA  1b>  Oliver  v.  New- 
buryport  Ins.  Co.,  3  Mass.  37,  53,  3 
AmD  77. 

62.  A  maxim  meaning  "The  giver 
of  a  gift  has  the  right  to  regulate  its 
disposal."  Stevens'  Bst.,  83  Cal.  322, 
32S,  23  P  379^  17  AmSR  262  [cit 
Broom  t«g.  Max.]. 

[a]  Aspllad  1b:  Fisher  v.  The 
Sybil,  9  F.  Cas.  No.  4,824,  Brunn. 
Coll.  Cas.  274;  Stevens'  Est.  83  Cal. 
J22,  325.  23  P  379.  17  AmSR  252  [clt 
Broom  Leg.  Max.];  Ashurst  v.  Q-iven, 
5  Watts  &  S.  (Fa.)'  323,  330:  Funk's 
Eat..  27  WklyNC  (Pa.)  473,  476; 
Ward's  Bat.,  16  Phila.  (Fa.)  259,  260; 
Uoore's  Est..  9  Pa.  Diat.  675,  676; 
Hood  V.  Haden,  82  Va.  588,  595;  Pat- 
teson  V.  Horsley,  29  Gratt'  (70  Va.) 
2(3.  269;  Harrison  v.  Harrison,  2 
Gratt  (43  Va.)  1,  17,  44  AmD  366; 
Lee  V.  U.  8.  Bank,  9  Leigh  (36  Va.) 
200,  207:  Williamson  v.  Beckham,  8 
Leigh  (8S  Va.)  20,  25:  Salisbury  v. 
Gladstone,  17  C.  B.  N.  S.  848,  848, 
112  ECL  843;  Calvin's  Case,  7  Coke 
la,  6a,  77  Reprint  377,  2  ERC  575; 
Brooke  v.  Oarrod,  2  De  G.  &  3.  62,  66, 
M  EngCh  60,  44  Reprint  911,  3  Kay 
t  J.  608,  69  Reprint  1252;  Sewell  v. 
Uusson,  1  Vem.  Ch.  210,  23  Reprint 
420. 

a.  A  maxim  meaning  "Whichever 
[of  two  partleA]  has  the  division,  [of 
an  estate],  the  choice  [of  the  shares] 
1«  the  other's."  Black  L.  D.  [cit 
Coke  Lltt.  p  166b]. 

M.  A  maxim  meaning  "The  risk 
lies  upon  the  owner  ot  the  subject." 
Trayner  Leg.  Max. 

SS.  A  maxim  meaning  "Whose 
right  It  ia  to  Institute,  his  right  It  Is 
to  abrogate."  Black  L.  D.  [clt  Broom 
Leg.  Max.  p  878  note]. 

68.  A  maxim  meaning  "He  who 
posaessea  land  possesses  also  that 
which  Is  above  it."     Broom  Leg.  Max. 

[a]  Avplled  or  aKplalned  In:  Nor- 
ton V.  Randolph.  176  Ala.  381,  58  S 
284.  285,  40  LRANS  129,  AnnCas 
1915A  714;  Lux  v.  Haggin,  69  C&h 
255.  392.  10  P  674;  Becket  v.  Clark,  40 
Conn.  485,  488;  Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  476,  497;  Baldwin 
V.  Breed,  16  Conn.  60,  66;  Isham  T. 
Morgan,  9  Conn.  374,  377,  28  AmD 
3(1;  Ingraham  v.  Hutchinson,  2  Conn. 
584.  598;  Chesley  v.  King,  74  Me. 
1(4. 171,  48^mR  669;  Chase  v.  Silver- 
stone.  62  Me.  176,  183,  16  AmR  419; 
Gannon  v.  Hargadon.  10  Allen 
(Uasa.)  106.  109.  87  AmD  626;  Atkins 
T.  Bordman,  2  Hetc.  (Masa.)  457.  667, 
37  AmD  100;  Stillwater  Water  0>.  v. 
hrmer,  89  Minn.  E8,  93  NW  907.  909, 


99  AmSR  641,  60  LRA  876:  Rychllcki 
V.  St.  Louis,  98  Mo.  497,  611,  11  SW 
1001,  14  AmSR  651,  4  LRA  594  (per 
Ray,  C.  J.,  in  diaaenting  opinion) ; 
Benson  v.  Chicago,  etc.,  R.  Co.,  78 
Mo.  604,  512;  Stevens  v.  Paterson, 
etc.,  R.  Co.,  34  N.  J.  L.  532.  570,  3 
Am^R  269;  Bamett  v.  Johnson,  16  N. 
J.  Eq.  481,  489;  Genet  v.  Del.,  etc.,  Ca- 
nal Co.,  13  Misc.  408,  420,  35  NTS  147; 
Mahan  v.  Brown.  13  Wend.  (N.  T.) 
261,  263,  28  AmD  461;  WInslow  v. 
Puhrman,  25  Oh.  St  639,  651;  Pra- 
zier  V.  Brown,  12  Oh.  St  294,  304; 
Winton  v.  Cornish.  6  Oh.  477,  478; 
Patterson  v.  Philadelphia,  etc.,  R.  Co., 
8  Pa.  Co.  (Pa.)  186,  188;  Galbralth 
V.  Oliver,  3  Pittsb.  (Pa.)  78,  79;  First 
Baptist  Soc.  V.  Wetherell,  34  R.  I. 
166,  82  A  1061,  1063;  Stratton  v. 
Lyons,  53  Vt  641,  643;  Jordan  v. 
Benwood,  42  W.  Va.  312,  316,  26  SB 
266,  67  AmSR  859.  36  LRA  519;  Ralne 
v.  Alderson,  4  Bing.  N.  Cas.  702,  33 
ECL  932,  182  Reprint  959;  Fay  v. 
Prentice,  1  C.  B.  828,  840,  50  ECL  828, 
135  Reprint  769;  Baten's  Case,  9 
Coke  53b,  54,  77  Reprint  810;  Electric 
Tel.  Co.  v.  Salford  Tp.,  11  Exch.  181, 
189,  156  Reprint  795;  Re  Ottawa, 
etc.,  R.  Co.,  34  Ont.  L.  55,  60,  8 
OntWN  369;  Rooney  v.  Petry,  22  Ont. 
L.  101,  106,  2  OntWN  113,  17  OntWR 
83:  Fotta  v.  Bovine,  16  Ont  162,  168 
[clt  Broom  Leg.  Max.].  See  also 
Aerial  Navigation  f  4  note  15  [a], 
[b],  [c]. 

67.  A  maxim  meaning  "To  whom- 
soever the  soil  belongs,  he  owns  also 
to  the  sky  and  to  the  depths."  Black 
L.   D.    [clt  Coke  Litt.   p   4a]. 

[a]  Appllad  1b:  Wood  v.  Moulton, 
146  Cal.  317,  80  P  92,  93;  Smith  Ca- 
nal, etc.,  Co.  V.  Colorado  Ice,  etc., 
Co.,  34  Colo.  485,  82  P  940,  942,  3 
LRANS  1148  (where  the  maxim  Is 
abbreviated  to  "Cujua  solum");  Sar- 
gent v.  Adams,  3  Gray  (Mass.)  72, 
79,  63  AmD  718;  Meeker  v.  Btast  Or- 
aJige,  77  N.  J.  L.  623.  638,  74  A  379, 
134  AmSR  798,  25  LRANS  465:  Hoff- 
man V.  Armstrong,  46  Barb.  (N.  T.) 
337;  Levy  v.  Burgess,  38  N.  Y.  Super. 
431,  438:  Raymond  Land,  etc.,  Co.  v. 
Knight  Sugar  Co.,  Ltd.,  2  Alta.  L.  157, 
163;  National'  Trust  Co..  Ltd.  v. 
Western  Trust  Co.,  5  Sask.  L.  210, 
211.       ' 

88.  A  maxim  meaning  "An  acces- 
sory  matter   is  subject   to   the  same 

iurladiction  as  its  principal."     Black 
..  D. 

89.  A  maxim  meaning  "That 
which,  when  given  through  mistake 
can  be  .recovered  back,  when  given 
with  knowledge  of  the  facts,  is  a 
gift."     Bouvler  L.  D. 

7D.  A  maxim  meaning  "The  chief- 
est  part  of  everything  is  the  begin- 
ning."    Black  L.  D. 

71.     Burrill  L.  D. 

79.     Black  L.  D. 

73.  Adams  v.  Harrington,  114  Ind. 
66,   72.   14   NE  603. 

74.  Hlckok  ▼.  Plattsburgh,  41 
Barb.  (N.  T.)  130.  136. 

[a]  AM  »  Ufhwity.— (1)  The 
weight  of  modern  authority  ia  to  the 


effect  that  a  cul  de  sac  may.  in  cer- 
tain cases,  be  laid  out  and  established 
as  a  highway.  Qllflllan  v.  Shatluck, 
142  Cal.  27,  75  P  646;  Morgan  County 
V.  Penick,  131  Ga.  385,  62  8E  300: 
Sheaff  V.  Peo..  87  111.  189,  29  AmR 
49;  Adams  v.  Harrington,  114  Ind. 
66,  72,  14  NE  603;  Bartlett  v.  Bangor, 
67  Me.  460,  467;  Peo.  v.  Kingman,  24 
N,  T.  569;  Hlckok  v.  Plattsburgh,  41 
Barb.  (N.  T.)  130.  136;  State  v.  Rixie, 
50  Wash.  676,  678,  97  P  804.  (2) 
"True,  in  Holdane  v.  Cold  Springs,  23 
Barb.  (N.  T.)  128,  two  of  the  three 
judges  held  that  such  a  street  could 
not  be  a  highway.  They  based  their 
decision  on  what  they  aupposed  to  be 
the  common  law.  ...  It  has  been 
laid  down  by  Lord  Kenyon  in  Rugby 
Charity  v..  Merry  weather,  11  Blast 
376,  note,  103  Reprint  1049,  12  ERC 
551,  that  a  mere  cul  de  sac  might  be 
a  highway;  that  otherwise  such 
places  would  be  traps  to  catch  tres- 
passers. And  in  Bateman  v.  Bluck, 
18  Q.  B.  870,  83  ECL  870,  14  Eng.  L. 
&  Eq.  69,  118  Reprint  329.  12  ERC 
562,  the  question  was  fully  consid- 
ered, and  the  court  held  that  it  was 
no  objection  to  a  highway  that  it  was 
a  mere  cul  de  sac.  and  not  a  thor- 
oughfare. And  in  Peo.  v.  Kingman. 
24  N.  Y.  559,  the  court  of  appeals 
very  pointedly  condemned  the  decision 
In  Holdane  v.  Cold  Springs.  23  Barb. 
(N.  Y.)  123.  and  held  that  upon  prin- 
ciple as  well  as  authority,  it  is  no  ob- 
jection to  a  highway  or  public  street, 
that  it  is  a  cul  de  sac;  that  public 
ways  with  an  outlet  at  one  end  only, 
may  and  often  do  exist"  Bartlett  v. 
Bangor,  infra.  Compare  State  v.  Mc- 
Danlel.  63  N.  C.  284.  286  (where,  in 
holding  that  a  road  only  one  mUe 
long,  and  from  ten  to  fifteen  feet 
wide,  leading  from  a  public  highway 
to  a  church,  and  uaed  by  the  people 
of  the  neighborhood  for  alxty  years 
in  going  to  and  from  the  church,  and 
which  connected  with  a  country  road 
leading  to  a  mill  in  the  neighbor- 
hood, and  to  a  railroad  atatlon.  but 
which  had  never  been  under  the 
charge  of  an  overseer,  nor  worked  aa 
a  public  highway,  is  not  a  public 
highway,  so  as  to  subject  one  to  in- 
dictment for  obstructing  it.  the  court 
said:  "From  the  finding  of  the  jury, 
we  suppose  the  road  terminated  at 
the  church,  and  was,  therefore,  what 
ia  called  in  French  phraae,  a  'cul  de 
sac'  It  Is  difficult  to  conceive  of  a 
highway  a  mile  long,  and  closed  up 
at  one  end,  for  the  public  at  large 
cannot  be  in  use  of  it;  and  if  a  road 
be  for  the  accommodation  of  particu- 
lar peraona  only,  it  cannot  be  a  pub- 
lic road").  See  alao  Hlghwaya  [87 
Cyc  12  notes  1,  46] 


7B.  Webster  D.  [quot  Qilfillan  v. 
Shattuck.  142  Cal.  27,  32.  75  P  646]. 
See  also  Thoroughfare   [38  C^yc  287]. 


76.  Sloan  v.  Allegheny  Ck>.,  91  Md. 
501,  502,  46  A-  1008. 

77.  Chapman  v.  Kansas  City,  etc., 
R.  Co..  146  Md.  481.  606,  48  8W  646. 
See  also  Dead  Culls  [13  Cyo 
283]. 


.392     [17  C.  J.] 


CULLING— CULM 


pent  to  the  job.^'  ^ 

OULM.  The  coal  which,  passes  through  the 
screens  of  the  breakers  and'is  then  placed  in  what 
is  known  as  the  cuhn  or  refuse  heap;^'  refuse  coal.*" 


It  is  unmarketable  coal,  and  may,  according  to  the 
demands  of  the  market,  include  at  one  time  'what  is 
marketable  at  another  time.'^ 


78.  Forbes  v.  Dunnavant,  198  Mo. 
1»3,  205,  95  SW  »S4. 

78.  Lance  v.-Lehlgh,  etc.,  Coal  Co., 
163  Pa.  84,  97,  29  A  755. 

[a]  9arlT»tioib— "The  word  culm 
was  doubtless  brought  to  the  Penn- 
sylvania coal  fields  by  Welsh  miners. 
With  themjthe  word  has  been  used 
to  describe  an  Inferior  grade  of  coal 


of  but  little  value,  and  it  readily 
came  into  use  to  define  coal  not  in- 
ferior in  quality  but  unmarketable 
and  valueless  because  of  its  size.  It 
was  the  adaptation  of  a  word  to  a  use 
closely  akin  to  its  original  meanins. 
The  words  'culm  or  refuse  coal,'  as 
used  In  the  lease,  meant  refuse  coal — 
that   is   to   say,   coal  refused   by   the 


lessee  because  It  was  unsalable." 
Lance  v.  Lehigh,  etc.,  Coal  Co.,  163 
Pa.  84,  98,  29  A^756. 

80.  Lance  v.  Lehigh,  etc..  Coal  Co.. 
163  Pa.  84.  97,  29  A  755. 

81.  Lance  v.  Lehigh,  etc..  Coal  Co., 
163  Pa.  84,  97,  29  A  776. 


9*r  l»ta>  owMSi  dsTslopaantB  and  ohaiigws  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Bt  Chables  Sumneb  Lobinoikb,  Ph.D.,  D.CJU 
L  TXATtTKE  [$  1]  p  393 
n.  DEGREES  [$  2]  p  393 
HL  BXTENT  OF  UABILrrT  [n  3-6]  p  394 

A.  For  What  Acts  [4  3]  P  394 

B.  For  Whose  Culpa  [U  4-6]  p  394 

1.  One's  Own  [4  4]  p  394 

2.  Damage  by  Animals  [H  5-6]  p  395 

a.  General  Doctrine  [4  5]  p  395 

b.  Exceptions  [4  6]  P  395 

I.    NATTTBE 
[4  1]     In  the  civil  law,  generally  fault  or  blamo-r  I  source  of  obligation.' 
an  ingredient  of  certain  actionable  injury,'  and  a  | 

IE    DEGBEES' 


[4  2]  But  culpa  is  not  a  fixed  and  invariable 
term.  The  Roman  law  recognized  at  least  two'* 
grades  of  it,  namely,  culpa  lata,  corresponding  in  a 
general  sense  to  the  term  "gross  negligence"  of 


the  Anglo-American  law,*  and  culpa  levis,  which 
consisted  in  the  absence  of  such  con4uet  or  care 
as  is  observed  by  a  good  father  of  a  family  (bonus, 
or  diligens  or  diligentissimus,  pater  familias).* 


1.  Roman  Law. — Orueber  Lex 
Aquilla  S  7;  Sohm  Rom.  L.  (3d  ed.) 
P  J68.  "Culpa,  with  the  Romans,  com- 
prehends all  that  which  we  term  of- 
fence or  misconduct;  hence  it  com- 
prehends every  UleKallty,  without 
distinction,  whether  it  result  from 
commission  (facto)  or  omission,  or 
from  the  will  of  the  doer,  or  only 
from  an  oversight  or  neglect.  In 
this  general  sense  dolus  Is  also  com- 
prehended In  the  Idea  of  culpa.  Every 
conception  of  dolus  and  culpa  has 
the  common  characteristic  that  both 
are  Illegal  acts  or  omissions  where- 
by damages  are  Inflicted  on  another, 
and,  on  the  contrary,  every  illegal 
act  or  omission  in  this  sense  Is  cul- 
pable." Uackeldy  Rom.  L.  (Dropsle 
ed)  p  297. 

Spain. — Escrlche  Dlcclonarlo. 

a.  Roman  Law. — Sohm  Rom.  L. 
(3d  ed)  p  368  et  seq;  Mackenzie  Rom. 
L.  p  209. 

Spain. — Civ.  Code  art  1089. 

Philippine. — Civ.    Code    art    1089. 

Porto  Rico. — Civ.  Code  §  1066. 

ToTta  g'MMZsUy  see  Torts  [38  C^yo 
408]. 

3.  I>«rz««s  of  nMllrsBo*  see  Neg- 
ligence [29  CVc  422]; 

[a]  "BUlcmce"  eomparsA  and  dla- 
tlngniilnd. — "In  the  civil  law,  there 
are  three  degrees  of  diligence;  ordi- 
nary Allgence,  (dlllgentla;)  extraor- 
dinary diligence,  (exactisslma  dlll- 
gentla;) and  slight  diligence,  (levls- 
sima  dlllgentla.)  In  like  manner 
there  are  three  degrees  of  fault  or 
neglect;  lata  culpa,  grogs  fault  or 
neglect;  levis  culpa,  ordinary  fault 
or  neglect;  levlsslma  culpa,  slight 
fault  or  neglect;  and  the  definitions 
of  these  degrees  are  precisely  the 
same  with  those  In  our  law."  Brand 
•V.  Schenectady,  etc.,  R.  Co.,  8  Barb. 
(N.  Y.)  368.  378  [cit  Angell  Carriers 
i  10;  Jones  Bailment  pp  5,  6;  2  Kent 
Comm.  p  560  et  seq;  Story  Bailment 
i  18].  See  also  Diligence  [14  Cyc 
289]. 

4.  "Until  lately,  the  theory  gener- 
ally received — and  adopted  by  Sir 
William  Jones,  among  others,  in  his 
'Essay  on  Bailments' — was  that  the 
Roman  law  distinguished  three  de- 
frees  of  fault,  culpa  lata,  levis,  levls- 
slma; and  the  rules  of  responsibility 
were    determined    In    the    following 


manner.  In  contracts  beneficial  only 
to  the  owner,  as  mandate  or  deposit, 
good  faith  alone  being  required  In  the 
custodier,  he  was  only  held  liable 
for  culpa  lata,  or  gross  neglect.  Next, 
where  the  benefit  was  reciprocal  to 
the  two  parties,  as  in  sale,  hiring, 
or  partnership,  they  were  both  held 
liable  for  culpa  levis — that  is,  for  the 
care  of  a  good  father  of  a  family,  so 
as  to  be  responsible  for  ordinary  neg- 
lect. And  finally,  where  all  the  ad- 
vantage was  reaped  by  one  of  the 
parties,  as  In  commodate,  the  slight- 
eat  fault,  culpa  levissima,  was  held 
to  subject  him  in  a  claim  for  In- 
demniflcation.  However  plausible 
this  theory  may  appear.  It  Is  now 
rejected  by  the  most  eminent  Conti- 
nental Jurists,  who  maintain  that  It 
la  not  supported  by  the  original  texts 
of  the  Roman  law,  and  is  a  pure  in- 
vention of  the  commentators,  con- 
trary to  equity.  Already  In  the  six- 
teenth century,  Doneau  had  declared 
that  the  Roman  law  admitted  only 
two  degrees  of  fault;  but  his  system, 
which  was  defective  in  other  re- 
spects, found  few  partisans.  Lebrun, 
an  advocate  before  the  Parliament  of 
Paris,  broached  the  same  doctrine; 
but  his  essay,  published  In  1764,  be- 
sides being  superficial,  abounded  with 
serious  errors,  and  was  disapproved 
of  by  Pothier.  To  M.  Hasse,  who 
published  a  dissertation  on  this  sub- 
ject In  1815,  is  ascribed  the  merit  of 
having  established  the  true  Roman 
theory,  and  of  having  forever  extin- 
guished the  system  of  the  three  de- 
grees of  fault.  The  substance  of  his 
argument  is  shortly  given  by  Maynz 
In  his  'Elements  of  Roman  Law.'  It 
Is  said  the  term  culpa  levlsslma  oc- 
curs only  once  In  the  Corpus  Juris  In 
a  fragment  of  Ulpian,  and  in  that 
passage  It  has  no  technical  signifi- 
cation; in  particular,  it  is  not  op- 
posed to  culpa  lata  or  culpa  levis.  As 
culpa  levis  imports  the  .want  of  care 
of  a  good  father  of  a  family — that 
is,  of  a  man  essentially  attentive  and 
careful — culpa  levlsslma  must  mean 
the  want  of  stlU  greater  care;  but 
the  Roman  law  nowhere  requires  a 
higher  degree  of  diligence  than  that 
of  a  man  essentially  careful  and  at- 
tentive; and  the  original  texts  never 
mention    anything    but    culpa    levis. 


when  It  Is  Intended  to  Indicate  an  In- 
termediate degree  between  an  Inevi- 
table casualty  and  culpa  lata,  so  that 
no  place  Is  left  for  culpa  levlssimlu 
Finally,  it  Is  said  that  the  theory  of 
three  degrees  of  fault  is  unjust  In 
Itself,  as  well  as  contrary  to  the  fun- 
damental principles  of  the  Roman 
law,  which  dlstlnguIsheB  only  be- 
tween two  cases, — that  in  which  we 
derive  no  benefit  from  the  contract, 
and  that  In  which  we  derive  l>eneflt 
from  it;  that  in  the  first  we  are  gen- 
erally liable  only  for  gross  neglect, 
while  in  the  second  we  are  liable  for 
the  care  of  a  good  father  of  a  fam- 
ily." Mackenzie  Rom.  L.  (7th  ed)  pp 
208,  209. 

6.  "Lata,  latlor  s.  magna  culpa,  is 
a  gross  oversight  in  a  positive  act  or 
in  an  omission  of  the  kind  above  re- 
ferred to.  The  omission  Is  gross 
when  one  omits  the  caution  of  an  or- 
dinary person  (dissoluta  negllgentla, 
nlmla  securltas),  or  when  one  as  to 
another's  affairs  does  not  practice  the 
same  caution  which  he  observes  in 
his  own.  Besides  this,  a  wrong  Is 
regarded  as  being  purposely  perpe- 
trated when  it  arises  not  from  an  act 
bad  in  itself,  but  from  an  unreason- 
able motive,  iB  e.  g.,  from  misplaced 
sympathy."  Mackeldey  Rom.  L. 
(Dropsle  ed)   pp  297,  298. 

"Under  culpa  lata  is  comprehended 
not  only  wrong  caused  wilfully  and 
intentionally,  but  also  wrong  caused 
by  simple  Imprudence  or  simple  neg- 
lect, when  It  Is  gross.  When  any  one 
is  bound  praestare  levem  or  omneni 
culpam,  he  is  liable  for  small  blun- 
ders or  mistakes,  and  he  Is  not  ex- 
empted from  all  responsibility,  unless 
he  has  comported  himself  entirely  as 
a  good  father  of  a  family — that  is,  in 
the  same  way  as  a  prudent,  careful, 
and  attentive  man  is  accustomed  to 
conduct  himself  In  like  bases.  But, 
In  measuring  the  responsibility  of  a 
particular  person,  regard  is  some- 
times had  not  so  much  to  this  gen- 
eral standard  as  to  the  habits  of  the 
Individual,  and  there  Is  required  from 
him  not  absolutely  the  highest  degree 
of  care  and  attention,  but  only  talem 
dlllgentlam,  qualem  suls  rebus  adhl- 
bere  solet."  Mackenzie  Rom.  L.  (7th 
ed)   pp  209,   210. 

6.     Roman  Law. — "The  term  culpa. 


•  Judge  of  the  United  States  Court  for  China;  Professorial  Lecturer  In  Law,  University  of  the  Philippines. 
Sometime  Judge  of  the  Court  of  First  Instance,  Philippines;  Member  Nebraska  Supreme  Court  Commission; 
Professor  of  Law  In  the  University  of  Nebraska.  Author  of  "The  People's  Law"  (the  Macmlllan  Co.  1909). 
"Philippine  Practice"  (1907),  "The  Evolution  of  the  Civil  Law"  (1915),  "Contratos"  13  C.  J.  p  802,  "Terri- 
tories" 38  Cyc  191,  and  other  articles  In  legal  encyclopedias. 
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[§§  3-4 


m.    EXTENT  OF  UABILITT 


[(  3]  A.  For  What  Acts.  The  Lex  Aquilia  of 
the  Bomaa  law  "originally  afforded  reparation  for 
injuries  done  corpore  corpori  only,  i.  e.,  for  those  in- 
flicted directly  by  the  wrongdoer  on  the  property  of 
plaintiff;  but  its  provisions  were  afterwards  equit- 
ably extended  to  cases  of  injury  done  corpori  sed 
non  corpore,  or  those  caused  indirectly  by  the  fault 
of  defendant,  either  to  the  owner  of  the  property 
injured,  or  to  any  one  having  an  interest  in  it."' 
However,  "the  slightest  fault  of  a  positive  character 
rendered  defendant  liable,  but  a  mere  fault  of  omis- 
sion was  held  insufficient."*  The  French  law  still 
provides  reparation  for  the  act  (fait)   only,*  but 


the  Spanish  and  some  other  codes  use  the  phrase 
"act  or  omission"  (acci6n  a  omissi6n),^*>  while 
those  of  the  German  origin  speak  of  injuries  "will- 
fully or*  negligently"  committed.^*  But  in  any  case 
the  culpa  complained  of  must  be  the  proximate 
cause,  and  the  injury  the  direct  and  immediate  con- 
sequence,^' although  reparation  is  not  to  be  denied 
because  another  agg^vating  cause  has  inter- 
vened." 

[M]  B.  For  Whose  Onlpa— 1.  One's 'Own. 
Every  person  guilty  of  culpa  is  responsible  for  the 
consequences  thereof.'* 


without  addition,  when  not  used  in 
the  above-mentioned  -  wide  sense,  a. 
Slfnlfles  primarily  ever^r  wrdngrtul 
infliction  of  damatre  which  is  not  a 
dolus  In  its  limited  sense,  b.  But 
especially  only  those  wrongful  inflic- 
tions of  damages  which  arise  from 
oversisht,  and  which  are  not  grross, 
but  yet  would  be  avoided  by  a  careful 
family  father  (dlllKena  or  dllltrentis- 
almus  pater  famllias),  wherefore  it  is 
also  termed  levis  culpa.  Culpa,  In 
this  sense,  Indicates  a  wrongful  In- 
fliction of  damages  which  is  not  doluij 
in  Its  wide  sense;  i,  e.  neither  do- 
lus In  its  narrow  sense  nor  a  lata 
culpa."  Mackeldey  Rom.  L.  (Dropsle 
'Cd)  p  S98.  See  also  Qrueber  Lex 
Aqulila  i  8;  Sohm  Rom.  L.  (3d  ed) 
p  t68;  Mackenzie  Rom.  L.  p  209;  San- 
oars'  Justinian  (Hammond  ed)  pp 
401,  402. 

Spain. — Civ.  Code  arts  1719,  1903. 

Philippines. — Civ.  Code  arts  1719, 
190S. 

Porto  Rico.— Cav.  Code  ti  1621, 
1804. 

7.  Mackenzie  Rom.  L.  (7th  ed)  p 
270  note  5.  "But  the  direct  action  un- 
der this  law  can  only  be  brought  if 
any  one  has,  with  his  own  body,  done 
damage,  and  consequently  utiles  ac- 
tlones  are  given  against  the  person 
who  does  damage  In  any  other  way, 
as,  for  instance,  a  utllls  actio  la  given 
against  one  who  shuts  up  a  slave  or 
a  beast,  so  as  to  produce  death  by 
hunger;  who  drives  a  horse  so  fast  as 
to  knock  him  to  pieces,  or  drives  cat- 
tle over  a  precipice,  or  persuades  an- 
other man's  slave  to  climb  a  tree,  or 
go  down  into  a  well,  and  the  slave  in 
climbing  or  descending  is  killed  or 
maimed.  But  If  any  one  has  flung 
^he  slave  of  another  from  a  bridge  or 
a  bank  Into  a  river,  and  the  slave  is 
drowned,  then,  as  he  has  actually 
flung  him  down,  there  can  be  no  dif- 
ficulty In  deciding  that  he  has  caused 
the  damage  with  his  own  body,  and 
consequently  he  Is  directly  liable  un- 
der the  Lex  Aqulila.  But  If  no  dam- 
age has  been  done  by  the  body,  nor  to 
the  body,  but  damage  has  been  done 
In  some  other  way,  the  actio  dlrecta 
and  the  actio  utiUs  are  both  inap- 
plicable, and  an  actio  In  factum 
is  given  against  the  wrongdoer; 
for  fiistance.  If  any  one  through  com- 
passion has  loosed  the  fetters  of  a 
slave,  to  enable  him  to  escape." 
Justinian  Inst,  lib  IV  tit  III, 
XVI 

"The  Roman  law  in  this  respect 
rests  on  the  principle  that  the  neces- 
sity of  society  requires  that  all  cltl- 
sens  should  be  educated  to  exercise 
care  and  consideration  In  dealing 
with  the  persons  and  property  of  oth- 
er*. Whoever  directly  Injures  anoth- 
er's person  or  property  by  the  neglect 
of  such  care,  is  In  culpa  and  is  bound 
to  make  good  the  Injury  caused  by 
his  noglect.  The  general  responsibil- 
ity la  recognized  by  the  AquUian  law, 
enacted  aliout  three  centuries  before 
Christ,  which  Is  the  basis  of  Roman 
lurlapmdence  in  this  relation.  Culpa 
of  this  class  consists  mainly  In  com- 
mission. In  faciendo.  Thus,  an  omis- 
sion by  a  stranger  to  perform  an  act 


of  charity  is  not  culpa:  it  Is  culpa 
however  to  inadvertently  place  ob- 
stacles on  a  road,  over  which  another 
falls  and  is  hurt;  to  kindle  a  fire  by 
which  another's  property  may  be 
burned;  to  dig  a  trench'  which  causes 
another's  wall  to  fall."  8  Wharton 
Negl.   pp    780,    300. 

8.  Mackenzie  Rom.  !>.  (7th  ed)  p 
270  note  6. 

9.  Louisiana. — Rev.  Civ.  Code  art 
2315. 

Belgium. — Civ.  Code  art  1382. 

France. — <3iv.   Code,   art   1882. 

[a]  >(firtia  "At  common  law,  an 
agent  Is  personally  responsible  to 
third  parties  for  doing  something 
which  he  ought  not  to  have  done,  but 
not  for  not  doing  something  which 
he  ought  to  have  done,  the  agent,  in 
the  latter  case,  being  liable  to  his 
principal  only.  For  non-feasance,  or 
mere  neglect  In  the  performance  of 
duty,  the  responsibility  therefor  must 
arise  from  some  express  or  Implied 
obligation  between  particular  parties 
standing  in  privity  of  law  or  con- 
tract with  each  other.  No  man  is 
bound  to  answer  for  such  violation 
of  duty  or  obligation  except  to  those 
to  whom  he  has  become  directly 
bound  or  amenable  for  his  conduct. 
.  .  .  It  Is  an  error  to  suppose  that 
the  principle  of  the  civil  law,  on  the 
liability  of  agents  to  third  persons,  is 
different  from  those  of  the  common 
law.  It  Is  certainly  not  broader." 
Delaney  v.  Rochereau,  84  I<a.  Ann, 
1123,  1128,  44  AmR  458. 

10.  Spain.— Civ.  Code  art  1902. 
Philippine. — Civ.  Code  art  1902. 
Porto  Rico.— Civ.  Code  i  1803. 
Argentina. — Civ.  Code  art  1143. 
Bolivia. — Civ.  Code  art  966. 
Chill.— Civ.  Code  art  2314. 
Colombia. — Civ.  Code  art  2814. 
Costa  Rica. — Civ.  Code  art  1046. 
Ecuador. — Civ.  Code  art  2296. 
Guatemala. — Civ.     Code     art      2277 

(par  1). 

Honduras. — Civ.  Code  art  1998. 

Mexico. — Civ.  Code  arts  14B8,  1481. 

Peru. — Civ.  Code  art  2121. 

Portugal. — Civ.  Code  art  2361. 

Switzerland. — ^Fed.  Code  of  Obi.  art 
60. 

Venezuela. — Civ.  Code  art  1122. 

11.  Germany.— Civ.   Code   art   823. 
Japan. — Civ.  Code  art   709. 

la.  Spain. — "The  indemnity  for 
damages  is  understood  to  apply  to 
those  caused  the  complainant  direct- 
ly, and  not  to  those  which,  indirectly 
and  through  more  or  less  logical  de- 
ductions, may  affect  the  interests  of 
the  Ayuntamlento  de  Viana.  as  oc- 
curs in  the  present  case  where  the 
Increase  of  wealth  concerns  not  only 
the  Ayuntamlento  but  also  the  prov- 
ince and  the  state,  yet,  not  on  this 
account  does  any  action  lie  in  their 
behalf  as  derived  from  the  contracts 
with  Urloste."  Sentence  Supr.  Trlb. 
April  18,  1901.  Jur.  (31v. 

Louisiana. — Busbey  v.  Hamlter- 
Busbey  Mill,  etc.,  Co.,  12B  La.  241,  61 
S  184;  Bentley  v.  Fischer  Lumber, 
etc.,  Co.,  51  La.  Ann  451,  456,  26  S 
262;  Gaulden  v.  McPhaul,  4  La.  Ann. 
79;  Hopkins  v.  Van  WIckle,  2  La. 
Ann.  143. 


.13.  Laplelne  v.  Morgan's  Louisi- 
ana, «tc.,  R.  Co.,  40  La.  Ann.  661,  665,  4 
S  875,  1  LRA  878  (where  the  court 
said:  "Admitting,  therefore,  that  the 
child  had  a  latent  hysterical  diathesis. 
In  order  to  escape  liability  it  would 
devolve  on  defendant  to  show  that 
such  diathesis  was  by  itself  a  suffi- 
cient independent  cause  which  would 
have  operated  In  producing  or  aggra- 
vating the  damage  independently  of 
the  accident.  In  this  defendant  has  en- 
tirely failed.  If  the  hysterical  diathe- 
sis ooncurred  with  the  accident  in 
producing  the  damage,  in  determining 
which  of  the  two  is  the  proximate 
cause,  we  must  Inquire  which  was 
the  cause  that  set  the  other  cause 
In  motion.  In  the  language  of  the 
Supreme  Court  of  the  United  States, 
'the  proximate  cause  is  the  efficient 
cause,  the  one  that  necessarily  sets 
the  other  causes  in  motion.'  JBtna. 
Ins.  Co.  v;  Boon,  95  U.  8.  117,  24  L. 
ed.  396.  We  are  cited  to  a  Colorado 
case    which    holds    that    where    the 

Jihyslcal  condlton  of  the  person  In- 
ured is,  at  the  time  of  the  Injury, 
such  that  the  Injuries  caused  by  the 
negligence  are  thereby  aggravated, 
the  railway  is  not  liable  for  the  ag- 
gravation. Pullman  Palace  Car  Co. 
V.  Barker,  4  Colo.  344,  34  AmR  89. 
We  think,  however,  the  doctrine  Is 
not  sound  and  is  not  in  accord  with 
the  weight  of  authority.  The  duty  of 
care  and  of  abstaining  from  injuring 
another  Is  due  to  the  weak,  the  sick, 
the  infirm,  equally  with  the  healthy 
and  strong,  and  when  that  duty  Is 
violated  the  measure  of  damage  Is 
the  injury  inflicted,  even  though  that 
injury  might  have  been  aggravated, 
or  might  not  have  happened  at  all, 
but  for  the  peculiar  physical  condi- 
tion of  the  person  injured"). 

14.  Roman  Law. — Mackeldey  Rom. 
L.  (7th  ed)  p  299;  Mackenale  Rom.  L. 
(7th  ed)  p  209. 
Spain. — Civ.  Code  arts  1093,  1902. 
Louisiana. — Rev.  Civ.  Code  arts 
2315,  2316;  Baucum  v.  Pine  Woods 
Lumber  Co.,  130  La.  89,  67  8  677; 
Rady  v.  New  Orleans  F.  Ins.  Patrol. 
126  La.  273,  62  S  481,  139  AmSR  611; 
Olstadoro  v.  Von  Behrens,  119  La. 
1025,  44  8  852,  17  LRANS  1161: 
Weber  v.  Union  Dev.,  etc.,  Co.,  118 
La.  77,  42  S  662,  12  AnnCas  1012; 
Mayronne  v.  Keegan,  117  La.  661.  42 
S  212;  Lawson  -v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  35  S  390;  Gra- 
ham V.  Western  Union  Tel.  Co.,  109 
La.  1069.  34  S  91;  Clalraln  v.  Western 
Union  Tel.  Co.,  40  La.  Ann.  178,  S  S 
625;  Frazler  v.  Parsons,  24  La.  Ann. 
389;  Hayes  v.  Hayman,  20  La.  Ann. 
336;  Fennlmore  v.  New  Orleans,  20 
La.  Ann.  124;  Blssell  v.  Terrell.  18 
La.  Ann.  45;  Donnell  v.  Sandford.  11 
La.  Ann.  645;  Anty  v.  Adle,  9  La.  Ann. 
490;  Hopkins  v.  Van  WIckle,  2  La. 
Ann.  143;  Spofford  v.  Pemberton,  12 
Rob.  162;  Vallette  v.  Patten,  9  Rob. 
367. 

Philippine. — Civ.  Code  arts  1098. 
1902  et  seq;  Novo  v.  Ainsworth,  26 
Philippine  380;  Samson  v.  Dlonisio, 
11  Philippine  588;  Uy  Piaoco  v.  Os- 
mena,  9  Philippine  299,  308;  Almeida 
V.  Abaroa,   8   Philippine  178,   182. 


For  latMFoaasSf  asvslovmsBts  and  obaagMi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[17  C.  J.]     395 


[i  5]  2.  Damage  by  Animals " — a.  Ctoieral 
Doctrine.  The  possessor  of  an  animal,  or  one  who 
males  use  of  it,  is  liable  for  damages  caused  by 
it,  even  though  it  should  escape  or  stray.'*  The  doo- 
trioe  applies  to  ordinary  domestie  animals  lilce 
horses"  or  dt^s,"  as  well  as  to  those  ferae  nature 
where  the  liability  is  especially  grave."  The  pos- 
sessor in  such  eases  is  ordinarily  the  owner,  even 
tbongh  an  employee  has  actual  custody  of  the  ami- 
Code    11    10«0, 


aial.^°  But  in  Japan  "the  person  who  keeps  the 
animal  in  place  of  the  possessor  is  also  respon- 
sible, "**  while  in  Germany  it  is  the  one  who  as- 
sumes to  take  charge  of  the  animal  under  ebntraet 
with  its  possessor.*' 

[i  6]  b.  Ezceptioiu.  Abaence  of  eolpa.  But 
liability  for  damage  by  animals  arises  only  where 
there  has  been  enlpa  or  negligence.**  Thus  the 
owner  of  a  gentle  rabbit  dog,  never  previously  ap- 


Porto    Rleo. — Civ. 
1803. 

Argentina. — Civ.  Code  art  1143. 

Austria. — Civ.  Code  art  1296. 

Belgium. — Civ.  Code  arts  1382, 1888. 

BotlvU.— Civ.  Code  art  968. 

Chill.— Civ.  Code  art  2814. 

Colombia. — Civ.  Code  art  2341. 

Costa  Rtca. — Civ.  Code  art  1046. 

Ecuador. — Civ.  Code  art  2296. 

Franoe. — Civ.  Code  arts  1382,  1383. 

Oermany. — Civ  Code  art  823. 

Guatemala. — Civ.  Code  art  2277  <1). 

Honduras. — Civ.  Code  art  1998. 

Italy.— Civ.  Code  arts  1151.  1162. 

Japan. — Civ.  Code  art  709. 

Mexico.— Civ.  Code  arts  1468-1481. 

Netherlands. — Civ.  Code  art  1401. 

Peru. — Civ.   Code  art  2121. 

IS.    See  Animals  I  314  et  seq, 

U.    Spain.— Civ.  Code  art  1906. 

Louisiana. — Rev.  Civ.  Code  art 
2321;  Trencbard  v.  New  Orleans,  etc., 
Co.,  128  La.  38,  48  S  676;  Damonte  v. 
Patton,  118  La.  680,  43  B  163,  118 
AmSR  384,  8  LRANS  209,  10  AnnCas 
862;  Bents  v.  Page.  116  La.  660,  39  S 
699;  ZambelU  v.  F.  Johnson,  etCL,  Co., 
116  La.  483.  3»  8  601;  Dellsle  v.  Bour- 
rlague,  106  La.  77.  29  8  781.  64  LRA 
420;  McQulre  v.  Ringrose,  41  La.  Ann. 
1029,  6  S  896;  Montgomery  v.  Koester, 
36  La.  Ann.  1091,  1094,  48  AmR  263; 
Vredenburg  v.  Behan/  33  La.  Ann. 
627.  In  Uontgomery  v.  Koester.  supra, 
the  court  said:  "The  rule  at  common 
law  is  ancient  and  well  settled  that 
one  iieeping  a  dangerous  or  mischiev- 
ous anlnuu,  with  knowledge  of  its 
SropensltieiL  "must,  at  his  peril,  keep 
Im  up  safe  from  doing  hurt,  for 
tbongh  he  use  bis  diligence  to  keep 
him  up.  If  he  escape  and  do  harm, 
the  owner  Is  liable  to  answer  in  dam- 
ages.' Rylands  v.  Fletcher.  L.  R.  3 
H.  L.  330;  Hay  v.  Burdett,  9  Q.  B. 
m,  68  ECL  101,  116  Reprint  1213, 
J  ERC  108;  Fletcher  v.  Rylands.  L. 
R.  1  EzclL  265;  Cox  v.  Burbridge, 
13  C.  B.  N.  S.  430,  106  ECL  430, 
143  Reprint  171;  1  Hale's  Fleas  of 
the  Crown.  430.  Our  law  certainly 
does  not  afford  a  more  lenient  rule." 

Philippine. — Civ.  Code  art  1905; 
Von  Plontowski  v.  Llchauco,  1  Phil- 
ippine L.  Rev.  1066  (per  Loblngler, 
J).  Compare  Johnson  v.  David,  5 
Philippine   663.   667.  _ 

Porto  Rico.— Civ.  Code  |  1W6;  Red- 
inger  v.   Crespo,   18   Porto  Rico   106. 

Argentina. — Civ.  Code  arts  1168- 
1166. 

Belgitun. — Civ.  Code  art  1386. 

Bolivl*.— Civ.  Code  art  969. 

Chill.— Civ.  Code  arts   2826,   2327. 

Colombia. — Civ.  Code  arts  2363, 
2354. 

Ecuador. — Civ.  Code  arts  2308,  2309. 

France. — Civ.  Code  art  1386.  "  'Of 
two  things,  one:  either  the  owner  has 
not  taken  all  the  precautions  which 
prudence  required,  and  Is  thus  in 
fault;  .or  the  animal  is  so  vicious 
that  all  imaginable  precautions  to 
prevent  It  from  Injuring  are  of  no 
avail,  in  wbich  case  the  owner  is 
In  fault  merely  by  keeping  such  an 
animal.'  Marcadt  on  Art.  1385,  No. 
1;  8  Demolombe,  Tralte  des  Contrats, 
Ko.  664;  6  Larombitre.  on  Art.  1386, 
No.  3;  3  Aubry  et  Rau,  sec.  418,  p. 
559:  2  Arcollas.  Droit  Civil,  p  981." 
Laurent  XX  626-638. 

Germany. — Civ.  Code  arts  838-835. 

Quatemala. — Civ.  Code  art  2278. 

Honduras. — Civ.  Code  art   2001. 

Italy. — Civ.  Code  art  1164;  Sen- 
tence App.  Trib.  (Florence)  April  17, 
1900. 

Japan. — Civ.  Code  art  718.    ' 

Mexico.— Civ.  Code  art  1480. 


Netherlands. — Civ.  Code  art  1404. 

Peru. — Civ.   Code  art   2192. 

Portugal. — Civ.  Code  art  2894. 

Switserland. — Fed.  Code  of  ObU  art 
66. 

Veneiuela. — Civ.  Code  arts  .1126, 
1126. 

17.  Trenchard  v.  New  Orleans, 
etc.,  Co..  123  La.  86,  48  S  676;  Da- 
monte V.  Patton,  118  La.  630,  43  S 
153,  118  AraSR  384,  8  LRANS  209, 
10  AnnCas  862:  Zambelli  v.  F.  John- 
son, etc.,   Co.,   lis  La.   483,   39  S  601. 

18L  Bents  v.  Page,  115  La.  660,  39 
S  699;  Dellsle  v.  Bourrlague,  105  La. 
77,  29  S  731,  64  LRA  420;  McQulre 
V.  Rlngrose,  41  La.  Ann.  1029,  6  S 
896:  Montgomery  v.  Koester,  36  !«. 
Ann.   1091,   48  AmR   263. 

la.  France.— 4}omat  Lois  CHviles 
p  476;  Merlin,  Repertoire  tome  26 
p  242  verbo  Quasi — Delit;  Marcad£ 
tome  6  pp  272.  273. 

Loulslana.-^Vredenburg  v.  Brehan, 
33  La.  Ann.  627,  634  (where  the  court 
said:  "The  responsibility  attaching  to 
those  who  own,  control  or  keep  ani- 
mals fere  nature,  to  which  class  a 
bear  belongs,  Is  of  that  strict  and 
grav«  character,  as  not  to  be  relieved 
or  modified  by  considerations  of  tho 
kind  presented,  nor  to  be  measured 
by  rules  tjiat  apply  to  owners  or 
keepers  of  domestic  animals.  Ani- 
mals of  this  kind,  such  as  lions, 
tigers,  bears,  are  universally  recog- 
nised as  dangerous.  It  is  the  duty 
of  those  who  own  or  keep  them,  to, 
keep  them  in  such  a  manner  as  to 
prevent  them  from  doing  harm,  under 
any  circumstances,  whether  pro- 
voked, as  they  are  liable  to  be,  or 
not  provoked.  There  must  be  secur- 
ity against  them  under  all  contin- 
gencies"). 

Philippine. — In  Catablan  v.  Tung- 
cul,  11  Philippine  49,  60,  Tracey,  J., 
expresses  doubt  whether  carabaos 
(water  buffaloes),  although  used  In 
agricultural  labor,  "fall  within  the 
term  'tamed  or  domestic'  (amansa- 
dos>." 

90.  Porto  Rico. — Redinger  v.  Cres- 
po,   18    Porto    Rico    106. 

Spain. — "In  view  of  that  inabil- 
ity (meaning  inability  to  control  the 
instinct  of  animals),  It  Is  admitted 
that  any  person  who  owns  or  uses  an 
animal  on  account  of  its  usefulness, 
or  for  his  comfort  or  recreation,  Is 
of  course  liable,  by  the  mere  fact 
of  its  possession  or  u6e,  for  all  the 
contingencies  and  damages  that  may 
arise,  and  implicitly  accepts,  likewise 
by  virtue  or  this  fact,  the  conse- 
quent liability,  and  this  presuppsses 
the  existence  of  an  implied  or  tacit 
consent  thereto  on  the  part  of  the 
possessor  of  or  person  using  the 
animal  which  caused  the  Injury,  with 
the  obligation  to  answer  for  the 
same.  This  is  the  construction  that 
it  is  thought  should  be  given,  in 
actions  for  damages,  to  the  maxim, 
Cujus  commoda  ejus  incommoda,  nam 
commoda  et  incommoda  interse 
reciprocantur ;  for  although  the  dam- 
age cannot  be  considered  strlcto  Jure 
as  a  direct  consequence  of  the  own- 
ership or  use.  It  is  always  an  indi- 
rect or  remote  consequence  which 
should  be  explained  on  the  principle 
causa  causee  e.st  causa  causati  when- 
ever the  reason  for  the  liability  is 
sought  to  be  determined.  .  .  .  For 
the  same  reason,  any  person  who  on 
account  of  his  trade,  profession  or 
any  other  circumstances,  has  another 
in  his  e'mploy  or  under  his  control  or 
custody,  must  require  him  to  per- 
form   his    task    with    the    necessary 


activity  and  diligence;  and  if  for 
want  of  these  qualifleations  damage 
should  be  caused,  he  who  has  in  his 
employ  or  under  his  control  the  per- 
son who  caused  the  damage,  should 
be  liable  to  the  Injured  person  either 
because  he  has  not  exercised  due 
care  in  the  supervision  of  the  acts  of 
his  employes  or  subordinates,  or  be- 
cause as  the  latter  lacked,  as  a  rule, 
the  means  to  answer  in  damages  per- 
sonally, it  is  not  equitable  that  the 
person  who  Is  injured  through  the 
fault  of  another  should  be  deprived 
of  a  sufficiently  effective  action  to 
claim  compensation,  etc."  12  Man- 
resa  Comm.  Civ.  Code  pp  636,  627« 
621,   622,   608,    609. 

91.  Cfiv.  Code  art  718.  Mr.  Oe 
Becker  in  his  annotations  (p  281) 
adds:  "As  an  animal  has  no  numan 
will.  It  Is  only  proper  that  the  per- 
son who  keeps  it  should  be  held  re- 
sponsible  for   its   acts." 

88.     Civ.   Code   art  834. 

83.  Spain. — "The  meaning  of  see- 
tion  1905  is  quite  plain  and  it  ex- 
plicitly appears  from  the  very  lan- 
guage thereof.  Punishment  Is  la- 
nicted  thereby  on  the  person  through 
whose  fault  or  negligence  damage  Is 
caused  by  animals,  when  that  per- 
son could  and  should  have  prevented 
the  damage  from  being  done  by  the 
use  and  employment  of  said  animals, 
but  who  did  not  take  the  necessary 
precaution  for  the  prevention  there- 
of, or  because,  even  taking  said  pre- 
caution, said  damage  could  not  have 
been  avoided;  for  the  risk  incident 
to  their  use  ought  to  be  thrown  on 
blm  because  from  the  moment  he 
makes  use  of  said  animals  he  there- 
by voluntarily  accepts  the  conse- 
quences that  might  ensue  from  said 
use.  Therefore,  when  the  damage 
caused  is  the  proper  and  natural  con- 
sequence of  the  use  of  the  animal 
doing  the  damage,  independently  of 
any  extraneous  Interference  or  any 
other  cause  that  cannot  be  Imputed 
to  the  possessor  or  person  using  said 
animal,  they  must  bear  said  conse- 
quences, indemnifying  losers  for  the 
damage  that  has  been  caused,  wheth- 
er or  not  there  is  negligence  or  want 
of  care,  because  they  knew  the  risk 
they  were  running  by  possessing  or 
using  said  animals."  12  Manresa 
Comm.   Civ.   Code  pp  626,  627. 

Louisiana. — "The  decisions  of  this 
court  have  always  found  that  the 
owner  was  in  some  way  at  fault  In 
cases  in  which  damages  were  al- 
lowed. McGulre  v.  Rlngrose,  41  La. 
Ann.  1029,  6  8  895;  Montgomery  v. 
Koester,  36  La.  Ann.  1091,  48  AmR 
253.  In  Dellsle  v.  Bourrlague,  103 
La.  77,  29  B  731,  54  LRA  420,  the 
court  said  that  there  is  no  responsi- 
bility when  there  is  no  fault."  Mar- 
tinez v.  Bernhard,  106  La.  868,  30  S 
901,  87  AmSR  806,  65  LRA  671.  Ck>m- 
pare  Shawhan  v.  Clarke,  24  La.  Ann. 
390. 

Philippine. — "The  essential  facts 
are  not  disputed  and  the  main  con- 
troversy Involves  two  questions  of 
law;  (I)  the  liability  of  the  defend- 
ant and  (II)  the  measure  of  dam- 
ages. It  Is  conceded  that  the  first 
?uestion  Is  to  be  determined  by  Art. 
905  of  the  Civil  Code,  which  reads 
as  follows:  'Bl  poseedor  de  nn  ani- 
mal, 6  el  que  se  sirve  de  el  es 
responsable  de  los  perjuiclos  que 
causare,  aunque  se  le  escape  6  ex- 
travle.  Solo  cesara  esta  responsa- 
bllldad  en  el  case  de  que  el  dafio 
provlnlera  de  fuersa  mayor  6  de 
culpa    del    que    lo    hublese  -  sufrido.' 


.  39.6     [17  C.  J.] 


CULPA 


[§6 


pe&riag  to  be  vicious,  was  absolved  from  respon- 
sibility for  damages  caused  by  its  bite.**  So  in- 
juries caused  by  a  runaway  horse,  frightened  by  a 
tljiird '  party,  are  not  chargeable  to  the  absent 
owner.*"  The  presumption  is,  however,  that  the 
owner  was  guilty  of  culpa.^' 
Vis  major  or  contributory  negligence.    There  is 


no  liability  for  damage  by  animals  resulting  from 
vis  major  (force  majeure,  fuerza  mayor,  substan- 
tially equivalent  to  the  English  "act  of  God")*'  or 
contributory  negligence.**  But  the  latter  does  not 
include  acts  of  plaintiff's  employee  outside  the  scope 
of  his  employment.*' 


(The  possessor  of  an  animal,  or  the 
one  who  uses  the  same.  Is  liable  for 
the  damages  It  may  cause  even  when 
said  animal  should  escape  from  him 
or  stray.  This  liability  shall  cease 
only  In  case  the  damage  should  arise 
from  force  majeure  or  from  the  fault 
of  the  person  who  may  have  suffered 
St.')  It  will  be  seen  that  the  lia- 
bility here  imposed  ia.  by  its  terms, 
unlimited.  There  is  no  qualiflcatlon  of 
the  'responsabilidad'  except  such  as 
Is  found  in  the  second  sentence  of  the 
section.  But  the  latter  must  be  con- 
strued in  the  connection  with  others 
of  the  same  chapter  the  title  of  which 
ts  'De  las  obligaciones  que  nacen  de 
culpa  t  negligencia'  ('obligations 
Which  arise  from  fault  or  negli- 
gence'). Moreover,  the  first  section 
of  the  chapter  is  devoted  to  defining 
the  liability  of  oqe  who  causes  dam- 
age to  another  when  there  is  fault 
or  negligence.  'The  Supreme  Court 
In  considering  this  chapter  .says  that 
it  'contains  the  provisions  under 
which  persons  shall  be  liable  for 
acts  of  negligence,  which  negligence 
does  not  amount  to  a  crime,'  and  de- 
clares that:  'It  was  the  intention  of 
the  legislature  in  enacting  said  chap- 
ter 2  to  enumerate  all  of  the  persons 
for  whose  negligent  acts  third  per- 
sons are  responsible.'  It  Is  true  that 
the  Court  says  In  the  same  connec- 
tion that  Art.  1905  together  with 
those  which  precede  and  follow  it 
'relate  to  injuries  by  negligence  of 
other  persons  or  things'  but  it  seems 
clear  that  the  Court  Intends  to  say 
that  the  liability  imposed  by  Art. 
1906  Is  a  liability  arising  from  neg« 
llgence.  An  investigation  Into  the 
origin  of  Art.  1905  leads  to  the  same 
result.  It  is  well  known  that  the 
tramers  of  the  Spanish  Civil  Code 
took  as  one  of  their  principal  models 
the  Code  Napoleon,  which  had  been 
completed  more  than  three-quarters 
of  a  century  before  the  Spanish  In- 
strument and  which  by  development 
and  revision,  has  become  the  French 
Civil  Code  of  today.  Art.  1385  of 
the  latter  appears  to  be  sin  exact 
Counterpart  oi  the  first  sentence  of 
Art.  1905,  while  the  second  sentence 
of  tl.e  latter  seems  to  embody  a 
doctrine  which  in  France  had  grown 
up '  thru  interpretation  and  the 
construction  placed  by  the  French 
Jurists  upon  Art.  1385  of  their  Code 
appears  to  have  been  the  same  as 
that  reached  by  the  Philippine  Su- 
preme Court  with  reference  to  the 
Art.  1905 — viz,  that  the  liability  de- 
pends upon  fault  or  negligence.  'La 
responsibility  du  proprietalre'  ou  du 
guardlen  d'un  animal  se  rettachant 
a  I'idce  d'une  faute.'  We  are  dis- 
posed, therefore,  to  agree  with  coun- 
sel for  defendant  in  his  unusually 
able  and  thoro  argument  that  there 
la  no  liability  in  this  case  unless 
defendant  is  shown  to  be  negligent." 
Per  Lobingler,  J.,  In  Von  Piontowskl 
V.  Lichauco,  1  Philippine  L.  Rev. 
1066  (where  negligence  was  never- 
theless found  to  have  occurred). 
Compare  Johnson  v.  David,  5  Philip- 
pine  663. 

France. — Dalioz  Repertoire  de  Leg- 
islation et  Jurisprudence,  Supple- 
ment to  tome  XV,  632,  tome  XXXIX, 
344;  Laurent  XX  675  (where  It  is 
observed:  "French  Jurisprudence  is 
.to  the  same  effect.  It  has  been  ad- 
Judged  by  the  court  of  Paris  that 
the  owner  of  an  animal  could  not  be 
held  responsible  for  (Its)  damage 
until  he  had  committed  some  species 
of  negligence  and  could  not  prevent 
nor    avoid    the    injurious    accident"). 


Germany. — Civ.   Code  art   834. 

Japan. — Civ.    Code    art    718. 

84.  "We  have  not  found,  after 
carefully  reading  the  testimony,  that 
the  animal  was  vicious  and  danger- 
ous. It  was  not  of  a  savage  and 
bloodthirsty  breed,  addicted  to  acts 
of  cruelty  such  as  have  brought  the 
pu.-e  bloodhound  into  ill-repute.  It 
was,  we  are  Informed  by  the  testi- 
mony, a  rabbit-dog,  and  had  never 
before  attempted  to  bite  anyone.  He 
was.  at  the  time.  In  front  of  the 
store  kept  by  the  defendant.  A  peace- 
able dog  may  rightfully  be  in  front 
of  the  store  of  its  owner.  At  any 
rate,  an  owner  cannot  well  be  charged 
with  neglect  if  his  dog,  which  has 
never  been ,  known  to  be  otherwise 
than  gentle  and  kind,  find  Its  way 
to  the  sidewalk  In  front  of  his  place 
of  business.  The  ownpr,  it  is  true, 
Is  liable  for  damages  caused 'by  his 
animal ;  but,  to  render  him  liable,  it 
Is  necessary  to  prove  that  he  is  In 
some  way  negligent,  or  that  he  did 
not  prevent  the  Injury  where  It  was 
reasonably  to  be  exsected  that  he 
should  have  prevented  It.  Only  the 
lightest  fault,  it  is  true.  Is  sufficient 
to  render  the  owner  liable.  Here  the 
testimony  has  not  fastened  even  the 
slightest  blame  upon  the  defendant. 
He  was  the  owner  of  a  domestic  ani- 
mal that  was  In  front  of  his  store, 
and  while  there,  bit  the  deceased. 
Upon  this  showing,  plaintiffs  are  not 
entitled  to  a  Judgment."  Martinez 
v.  Bernhard,  106  La.  368,  369,  30  S 
901,  87  AmSR  306,  55  LRA  671.  But 
see  Bentz  v.  Page.  115  La.  560,  89 
S    599. 

2S.  Louisiana. — "T  h  e  defendant 
was  not  guilty  of  negligence  or  fault, 
and  he  does  not,  therefore,  come 
within  the  application  of  articles 
2315  and  231C  of  the  R.  C.  C.  His 
animal  was  not  vicious  or  unruly, 
was  not  running  at  large,  but  was 
fastened  with  at  least  ordinary  care 
in  the  usual  place,  and  where  the 
plaintiff  and  others  had  put  theirs. 
The  collision  produced  by  the  horse 
and  buggy  of  the  third  party,  as 
asserted,  was  well  calculated  to 
frighten  the  defendant's  horse,  and 
we  do  not  think  he  can  be  held  as 
guilty  of  negligence  or  fault  In  not 
having  a  horse  that  would  not  act  as 
his  did  under  the  circumstances.  The 
striking  against  defendant's  buggy, 
the  breaking  loose  of  his  horse  and 
running  against  that  of  plaintiff's, 
are  described  as  all  occurring  so  sud- 
denly and  (iulckly  that  the  persons 
nearest  Tby  could  not  prevent  the  In- 
Jury  complained  of.  The  unknown 
driver  of  the  horse  and  buggy  which 
slj'uck  defendant's  seems  to  have 
been  the  cause  of  the  disaster,  and 
the  defendant.  It  seems,  endeavored 
to  discover  this  person  without  suc- 
cess." Shawhan  v.  Clarke,  24  La. 
Ann.    390. 

Philippine. — Johnson  v,  David,  B 
Philippine  663,  667  (where  the  court 
said:  "Article  1905  provides  that  the 
possessor  of  an  animal,  or  the  one 
who  uses  the  same.  Is  liable  for  the 
damages  it  may  cause,  even  when 
said  animal  shall  escape  from  him  or 
stray.  No  complaint,  however,  is 
made  here  that  the  Injuries  caused 
by  the  negligence  of  the  cochero  were 
caused  by  the  animal  belonging  to 
the  defendant.  This  section  might, 
under  certain  conditions,  render  either 
the  owner  of  the  animal  or  the  one 
using  It  liable  for  damages.  These 
sections  do  not  include  a  liability  on 
the  part  of  the  plaintiff  for  Injuries 
resulting     from    acts    of    negligence 


such  as  are  complained  of  in  the 
present  cause.  The  defendant  not 
having  contributed  In  any  way  to 
the  injury  complained  of,  he  is  in 
no  wise  responsible  for  tne  same"). 

France. — Laurent    XX   675. 

36.  Louisiana. — Damonte  v.  Pat- 
ton,  118  La.  530,  43  S  163,  118  AmSR 
384,  8  LRANS  209,  10  AnnCas  862; 
Bents  V.  Page,  115  La.  660,  39  S  599; 
Delisle  V.  Bourriague,  105  La.  77,  83, 
29  8  731,  64  LRA  420  (where  the 
court  said:  "Article  2321  of  the  Civil 
Code  (Article  1385  C.  N.)  is  founded 
upon  the  presumption  that  the  fault 
ts  chargeable  to  the  owner  of  the 
animal  that  caused  the  damage,  or  to 
the  person  in  whose  use  or  under 
whose  care  It  was  at  the  time  of 
the  accident,  and  that  presumption 
can  be  made  to  give  way  only  in 
the  presence  of  proof  either  of  an 
unforeseen  event,  or  by  the  impru- 
dence of  the  one   Injured"). 

France. — Laurent  XX  676;  Fu«ler- 
Herman    III    905. 

B7.     Spain. — Civ.  Code  art  1905. 

Louisiana. — "In  our  view  of  the 
authorities  upon  the  subject,  we  have 
not  found  that  under  the  civil  law, 
from  which  the  articles  of  our  Civil 
Code  are  derived.  It  is  always  held 
that  the  character  of  the  animal  and 
knowledge  of  its  propensities  to  do 
harm  is  of  no  consequence  In  pass- 
ing upon  the  responsibility  of  the 
owner.  We  take  it  that  the  rule  is 
the  other  way  in  so  far  as  the  dam- 
age Is  caused  by  an  accident  not  to 
be  foreseen  or  guarded  against,  as 
when  It  arises  from  a  vis  major." 
Detlsle  V.  Bourriague,  106  La.  77,  83, 
29    S   731.   64   LRA   420. 

Philippine. — Civ.  Code  art  1905. 

Porto   Rico. — Civ.   Code    !    1806. 

Belgium. — Civ.   Code  art   1386. 

France. — Civ.    Code    art    1386. 

S8.  Roman  Law. — "If  the  Injury 
is  due  to  the  fault  of  the  party  in- 
jured, the  liability  of  the  party  In- 
juring is  extinguished.  "Quod  quis 
ex  sua  culpa  damnum  sentit,  non 
Intelllgltur  sentire.'  Pomponius."  3 
Wharton  Negl.  pp  780,   300. 

Spain. — Civ.   Code  art   1905. 

Lbuisiana. — Rev.  Civ.  Code  art 
2323;  Schwartr  v.  Crescent-City  R. 
Co.,  30  La.  Ann.  15,  20  (where  the 
court  said:  "The  whole  of  the  evi- 
dence, not  excepting  his  own,  leads 
to  the  conclusion  that  plaintiff  has 
contributed  to  the  disaster,  and — un- 
der tnl  law  and  jurisprudence  of 
our  State — he  could  not  recover,  even 
if  the  driver  had  been  partly  In  fault. 
Kleth  V.  Crescent  City  R.  Co.,  23  La. 
Ann.  729;  Knight  v.  Pontchartrain 
R.  Co.,  23  La.  Ann.  462;  Mercier  v. 
New  Orleans,  etc.,  R.  Co.,  23  La. 
Ann.  264;  Hill  v.  New  Orleans,  etc., 
R.  Co.,  11  La.  Ann.  292;  Damont  v. 
New  Orleans,  etc.,  R.  Co..  9  La.  Ann. 
441,  61  AmD  214;  Hubgh  v.  New 
Orleans,  etc.,  R.  Co.,  6  La.  Ann.  495. 
54  AmD  566;  McCall  v.  Corning,  3 
La.  Ann.  409,  48  AmD  464;  Carlisle  v. 
Holton,  3  La.  Ann.  48,  48  AmD  440: 
Myers  v.  Perry,  1  La.  Ann.  372;  Fley- 
tas-v.  Pontchartrain  R.  Co.,  18  La.  339. 
36  AmD  65S").  See  also  Busbey  v. 
Hamiter-Busbey  Mill,  etc.,  Co.,  125 
La.  241,  61  S  184;  Lalcher  v.  New  Or- 
leans, etc.,  R.  Co.,  28  La.  Ann.  320; 
Johnson  v.  Canal,  etc.,  R.  Co.,  27  La. 
Ann.    63. 

Philippine. — (Mv.  Code  art  1906. 

Porto  Rico. — Civ.  Code   S  1806. . 

OontilbntoTT  BagUraao*  caaamliy 
see  Negligence   [29   C^c  505). 

m.  Vredenburg  v.  Brehan,  33  La. 
Ann.  627,  684  (where  a  boy  em- 
ployed .by  plaintiff  In  his  dairy  busl- 
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♦CULPABILIS.    In  old  English  law,  guilty.* 

CULPABI^.  Blamable;'  censurable';'  criminal;* 
involving  the  breach  of  a  legal  duty  or  the  comnuik 
s^on  of  a  fault.' 

Cnlpable  hooiicide.  A  term  which  has  been  de- 
scribed as'  a  crime  varying  from  the  very  lowest 
culpability  up  to  the  very  verge  of  murder.* 

Culpable  neglect.  Any  neglect  that  is  censur- 
able;^ blameworthy;^  the  neglect  which  exists  wh^i 
the  loss  can  fairly  be  ascribed  to  one's  own  care- 
lessness,' hnprovidence,  or  folly;',"  failure  to  make 
reasonable  inquiry."  The  meaning  of  the  term  has 
been  repeatedly  interpreted  by  judicial  decision.^' 
It  is  less  than  gross  carelessness,  but  more  than  the 
failure  to  use  ordinary  care;  it  is  a  culpable  want 
of  watchfulness  and  diligence,  unreasonable  inat- 
tention and  inactivity.'* 

CULPA  CARET  QUI  SCIT  BED  PBOHIBEBE 
FON  POTEST." 

OULP.S  P(£NA  PAB  ESTO." 


ness  teased  a  bear  belonging  to  de- 
fendant which  broke  loose  and  at- 
tacked plaintiff,  and  the  court  said: 
"The  doctrine  of  contributory  neg- 
ligence has  never  been  carried  to  the 
extent  contended  for  In  this  instance. 
Had  the  acts  referred  to  been  com- 
mitted by  Vredenburg  himself,  there 
-would  be  great  force  In  the  plea 
urged;  and  the  principle  invoked 
would  be  strictly  applicable.  It  is 
for  his  own  acts,  however.  In  this 
respect,  that  a  man  is  bound  and  for 
which  he  must  suffer;  but  he  cannot 
be  held  equally  answerable  for  the 
acts,  faults  and  negligence  of  his 
employee.  The  master  or  employer 
is  onlv  answerable  for  the 'faults  of 
his  enoployee  when  committed  'in  the 
exercise  of  the  functions  of  his  em- 
ployment, and  when  he  might  have 
prevented  the  act  and  not  done  it.' 
C.  C.  2320.  In  this  Instance,  the  boy's 
act  was  not  in  the  remotest  degree 
connected  with  his  employment;  his 
employer  was  not  present,  was  not 
knowing  or  consenting  to  it;  and  it 
was  not  In  his  power  to  prevent  It"). 
See  also  Trenchard  v.  New  Orleans, 
etc,  Co.,  123  La.  St,  48  S  575;  Da- 
monte  v.  Fatten,  118  La.  630,  43  S 
153,  118  AmSR  384.  8  LRANS  209, 
10  AnnCas  862;  Johnson  v.  David, 
5  Philippine  663. 

1.  BurrlU  !•.  D.  See  also  U.  S. 
V.  Gilbert,  26  F.  Cas.  No.  15.204.  2 
Sumn.  19,  67  (where  the  court  said: 
"W'hen  upon  his  arraignment  the 
prisoner  pleaded  not  guilty,  the  Clerk 
immediately  enters  upon  the  record 
not  guilty,  or  as  it  stood  anciently 
abbreviated,  non  cul:  for  non  culpa- 
bllls"). 

a.  Peoria,  etc.,  R.  Co.  v.  Clayberg, 
107    HI.    644,    651. 

3.  Waltham  Bank  v.  Wright,  8 
Allen    (Mass.)    12f,    122. 

[a]  "Cananmbla"  eqnl^alast.— 
"  "CSilpable"  means  not  only  'crim- 
inal' but  'censurable';  and  when  the 
term  is  applied  to  the  omission  by 
a  person  to  preserve  the  means  of 
enforcing  his  own  rights,  'censurable' 
is  more  nearly  an  equivalent.  As 
he  has  merely  lost  a  right  of  action 
which  he  might  voluntarily  relin- 
quish, and  has  wronged  nobody  but 
himself,  'culpable  neglect'  would 
seem  to  convey  the  Idea  of  neglect 
for  which  he  was  'to  blame';  that 
is,  the  neglect  which  exists  where 
the  loss  can  fairly  be  ascribed  to 
bis  own  carelessness,  improvidence 
or  folly."  Waltham  Bank  v.  Wright, 
8  Allen    (Mass.)    121.   122. 

4.  Waltham  Bank  v.  Wright,  8 
Allen   (Mass^    121,.  122. 

5.  Black  L.  D. 

[al  An  ttet,  to  be  enlMbU,  that  Is, 
to  be  a  breach  of  legal  duty,  must 
be  such  as  a  reasonably  careful  man 
would   foresee    would   be    productive 


of  injury.  Smith  Negl.  [quot  Carter 
v.  Cape  Fear  Lumber  Co.,  129  N.'  C. 
203,    210,    39    SE    828]. 

6.  Arkley  R.  p  72  (per  Lord  Mon- 
crieff).  See  generally  Homicide  [21 
Cyc   «4«]. 

7.  Beale  v.  Swasey,  106  Me.  35,  86, 

75  A  134,  20  AAnCas  396;  Bennett 
V.  Bennett,  93  Me.  241.  243,  44  A 
894.     See  also  Neglect  [29  Cyc  398]. 

a.     Beale  v.  Swasey,  106  Me.  35,  36, 

76  A  134,  20  AnnCas  396;  Bennett  v. 
V.  Bennett,  93  Me.  241,  243,  44  A  894; 
Estabrook  v.  Moulton,  223  Mass.  359, 
360.  Ill  NE  859. 

9.  Beale  v.  Swasey,  106  Me.  35,  36, 
75  A  134,  20  AnnCas  396;  Bennett  v. 
V.  Bennett,  93  Me.  241,  243,  44  A  894; 
Estabrook  v.  Moulton,  223  Mass.  369, 
360,  111  NE  859;  Waltham  Bank  v. 
Wright,  8  Allen   (Mass.)   121,  122. 

10.  BealG  V.  Swasey,  106  Me.  35, 
36,  75  A  134,  20  AnnCas  396;  Bennett 
V.  Bennett,  93  Me.  241.  243,  44  A  894; 
Waltham  Bank  v.  Wright,  8  Allen 
(Mass.)  121,  122. 

11.  Bennett  v.  Bennett,  93  Me. 
241,  243,  44  A  894. 

13.  HolwaV  V.  Ames,  100  Me.  208, 
211,  60  A  897.  See  generally  Negli- 
gence [29  (iyo  422]. 

13.  Holway  v.  Ames,  100  Me.  208, 
211,  60  A  897.  See  also  Blunt  v.  Mc- 
Coombs,  110  Me.  211,  220,  86  A  748 
(where  the  term  Is  discussed  at 
length);  Sykes  v.  Meacham,  103  Mass. 
285,  287  (where  the  court  said:  "It 
is  hardly  necessary  to  consider  the 
question  whether  the  phrase  "culpable 
neglect,'  as  used  In  the  statute,  means 
anything  more  than  'gross  neglect,' 
or  failure  to  make  'reasonable  In- 
quiry' ").  '    ' 

14.  A  maxim  meaning  "He  Is  clear 
of  blame  who  knows,  but  cannot  pre- 
vent."    Black  L.  D. 

16.  A  maxim  meaning  "Let  the 
punishment  be  proportioned  to  the  of- 
fence."   Burrlll  L.  D. 

16.  A  maxim  meaning  "It  Is  a 
fault  for  any  one  to  meddle  in  a  mat- 
ter not  pertaining  to  him."  Black 
L.  D. 

17.  A  maxim  meaning  "Gross  Neg- 
lect Is  equivalent  to  fraud."  Burrlll 
L.  D. 

18.  A  maxim  meaning  "A  fault 
binds  its  own  authors."  Wharton  L. 
Lex. 

[a]  Applied  Int  Dickinson's  App., 
42  Conn.  491,  508,  19  AmR  653  (where 
the  court  said:  "[This]  is  an  old  and 
Just  maxim"). 

19.  A  maxim  meaning  "Blame  or 
punishment  does  not  proceed  from 
equity."     Morgan  Leg.  Max. 

90.  Abbott  L.  D. 

91.  Abbott  L.  D. 

[a]  Dari'mtlon. — (1)  Blackstone 
believes  it  an  abbreviation  of  the  old 
forms  of  arraignment,  whereby,  on 
the  prisoner's  pleading  not  guilty,  the 


CULPA  EST  miaSCEBE  SE  BEI  AU  SE  NON 
PEBTINENTI.'* 

CULPA  LATA  DOLO  .SQUIPABATUB." 

CULPA  TENET  SUOS  AUCTORES.'* 

CULPA  VEL  PCENA  EX  EQUTTATE  NON 
nrPENDITUE." 

CULPRIT.  'A  mild  term  imputing  crime;**  ap- 
plied* to  one  accused,  but  not  yet  convicted,  or  to 
one  doubtless  guilty,  but  of  an  offense  not  heinous.*' 

CULTIVATE.  As  a  verb,  in  the  present  t«nse, 
the  word  has  been  defined  as  to  improve  the  product; 
of  the  earth  by  manual  industry;**  to  till,  or  hus- 
band the  ground — to  forward  the  product  of  the 
earth,  by  general  industry.**  The  term,  however,  is 
principally  used  as  an  adjective,  in  its  past  parti- 
cipial form,  "cultivated."** 

Cultivated  lands.    A  statutory  term  which  has 

been   construed   to   inolude   all   forest  trees,   fruit 

trees,  and  hedgerows  planted  on  such  lands.**     It 

does  not  mean  lands  upon  which  there  are  growing 

clerk  would  respond,  "culpabilis, 
prit,"  that  is,  ^e  is  guilty  and  the 
crown  is  ready.  'It  was,  he  says,  th« 
viva  voce  replication,  by  the  clerk, 
on  behalf  of  the  crown,  to  the  pris- 
oner's plea  of  non  culpabilis,  prit 
being  a  technical  word,  anciently  In' 
use  in  the  formula  of  Joining  issue. 


Black  L.  D.  [cit  4  Blackstone  Comfh. 
P  339].  (2)  But  a  more  plausible  ex- 
planation Is  that  given  by  Donaldson,' 
as  follows:  "The  clerk  asks  the  pris- 
oner, 'Are  you  guilty,  or  not  guilty?" 
Prisoner,  'Not  guilty."  Clferk,  'Qu'll- 
paroit  [may  it  prove  so];  how  will 
you  be  tried?'  Prisoner,  'By  God  and 
my  country.'  These  words  being  hur- 
ried over,  came  to  sound,  'Culprit, 
how  will  you  be  tried?' "  The  or- 
dinary derivation  is  from  culpd'. 
Wharton  L.  Lex.  See  also  tJ.  S.  v.- 
Gilbert,  25  P.  C&a.  No.  15,204,  8 
Samn.  19,  67. 

99.  Clark  v.  Phelps,  4  Cow.  '(N. 
T.)  190,  203  Jquot  Shinnecock  HiUif, 
etc.,  Realty  Co.  v.  Aldrlch,  132  App.^ 
Dtv.  118,  124,  116  NYS  532;  Volght  v; 
Meyer,  42  App.  Div.  360,  353,  S9  NTS 
70]. 

[a]  Applied  Wider  the  Vlmbeir  Uia* 
tnze  Act.— In  construing  the  term  ab" 
used  in  the  act  of  June  14,  1878  (•20 
St.  at  L.  113,  c  190),  in  relatldn-  to 
timber  culture,  requiring  a  claimatit' 
entering  upon  public  land,  to  '-kteep' 
only  one  fourth  Of  the  number  bf 
acres  In  timber,  and  to  brtak'or  pMw 
five  acres  during  the  flrst  year,  ahH' 
during  the  second  Vear  to  "cultlvaf* 
to  crop  or  otherwise',"  the  five  aeress' 
broken  the  flrst  year,  the  court  'satdv 
"To  'cultivate  to  crop  or  otherwise'- 
Is  not  'to  plant  in  timber,  seeds,  or 
cuttings,'  but  to  sow  or  plant  In' 
wheat,  corn,  clover,  potatoes,  or  other 
annual  crop  which  may  be  cultivated 
and  harvested  or  gathered  during  the 
year.  The  word  'otherwise,'  so  far  as 
it  has  any  signiflcatlon,  must  be  con- 
strued In  connection  with  the  pre- 
ceding words,  'to  cultivate.'  so  as  to 
limit  Its  application  to  some  act  or 
process  which  Involves,  prlraferlly,  the 
Improvement  or  amelioration  of  the 
soil."  U.  S.  V.  Shlnn,  14  Fed.  447, 
452.  2  Sawy.  403. 

[b]  "To  oomvate  Md  lia.'re  th*  na* 
of  iMtda,  is  to  receive  the  rents  and 
profits,  though  the  occupier  is  his 
own  tenant."  Hence  a  tenant  In  com- 
mon' Cultivating  and  having  the  use 
of  land  may  be  charged  with  an 
amount  equal  to  the  rents"  s(nd  profits 
in  an  accounting  witl*  his  cotenant 
not  in  possession.  Thompson  v.  Bos- 
tlck,  18  S.  C.  Eq.  76,  76. 

33.  Bailey  D.  [quot  State  v.  Al- 
len, 35  N.  C.  36,  37]. 

34.  See  cases  infra  text  and  notes 
26-29 

95.'  Herd  L.  (Comp.  St.  [1897]  c  2 
-  -  v.  Hir 


art  3  18)  [quot  Lorance 


IlUyer,  67 


•By  WlixiAM  MoKTiMEB  Cbowiueb    (Culpabllls — Cursus  Curie   est   Lex  Curiae  Inclusive  except  the  Spanish- 
words  and   phrases). 
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crops  all  the  year  round,  but  lands  that  have  grown 
erope  on  them  from  year  to  year;*'  and  if  at  the 
end  of  the  year  there  are  no  crops  planted  for  an- 
other year,  and  the  land  is  used  generally  for  culti- 
vating purposes,  it  would  be  considered  cultivated 
land:'^  and  also  if  it  is  actually  prepared  for  a  crop 
or  if  it  has  been  used  for  growing  crops  and  the 


Nebr.  26S,  269,  77  NW  755]. 

[a]  «d«ltlTatM  flrtO.**— (1)  A 
town  lot  may  b«  a  cultivated  field; 
hence  on  the  trial  of  an  Indictment 
ander  a  statute  maklngr  It  a  misde- 
meanor for  any  person  "to  unlawfully 
and  wilfully  burn,  destroy,  pull  down, 
injure,  or  remove  any  fence,  etc.  .  .  . 
surroundlnK  or  about  any  yard,  gar- 
den, cultivated  field,  or  pasture,"  it 
was  held  that  a  town  lot  "which  had 
been  cultivated  the  year  precedins 
that  in  which  the  alleared  offence  was 
committed,  and  was '  prevented  from 
belnr  cultivated  in  the  latter  year  by 
the  removal  of  the  fence,"  was  a 
cultivated  field  within  the  meaning  of 
the  phrase  as  used  in  the  act.  The 
court  said:  "Worcester  says  a  lot  Is 
a  "piece  of  land,'  and  a  field  is  'a 
cultivated  tract  of  land.'  The  term 
lot'  is  usually  applied  to  parcels  of 
land  lyinar  in  cities  and  towns.  It 
may  consist  of  one  acre,  or  more  or 
lass;  and  If  enclosed  and  cultivated, 
is  Just  as  much  a  'field'  acoordiog 
tO'  the  definition,  as  if  it  lay  In  the 
country.  An  acre  of  land  lying  in 
the  country,  fenced  and  cultivated, 
would  certainly  be  called  a  field.  The 
fact  of  its  lying  on  the  one  or  the 
other  side  of  the  corporate  boundary 
of  a  town  would  make  no  difference. 
If  it  is  a  garden,  of  course  it  should 
be  80  charged  in  the  bill  of  indict- 
ment." State  V.  McMinn,  81  N.  C. 
685,  688.  (2)  "Where  a  piece  or  tract 
of  land  had  been  cleared  and  fenced 
and  cultivated,  or  proposed  to  be  cul- 
tivated, and  is  kept  and  used  for  cul- 
tivation according  to  the  ordinary 
course  of  husbandry,  although  noth- 
ing may  be  growing  within  the  In- 
olosure,"  it  is  a  cultivated  field.  State 
V.  Campbell,  133  N.  C.  640,  641  45  SB 
<44  [quot  Combs  v.  Rockingham 
County,  170  N.  C.  87,  90.  86  SB  9631. 
To  same  effect  State  v.  Allen,  35  N.  C. 
36.  (3)  The  term  will  include  land 
which  had  been  planted  to  corn,  and 
In  which  the  stalks  were  still  stand- 
ing. Angus  Cattle  Co.  v.  McLeod, 
98  Nebr.  108,  110.  162  NW  322. 

[b]  "Onltlvatod  laclosnxe." — The 
term  is  used  In  the  clause  of  the  min- 
ing lease  made  by  the  Osage  nation 
on  Uarch  16,  1896.  which  prohibits 
boring  wells  on  the  Osage  Indian  res- 
ervation for  oil  and  gas  on  such  In- 
closures,  includes  those  made  after 
as  well  as  those  which  were  in  exist- 
ence at  the  date  of  the  lease.  "The 
term,  'any  cultivated  irolosure,'  lit- 
erally and  fairly  Includes  an  inclos- 
ure  made  and  cultivated  after  as  well 
as  one  made  and.  cultivated  before  the 
date  of  the  lease,  for  the  lessee  could 
not  bore  wells  on  the  former  any 
more  than  on  the  latter  without  do- 
ing so  on  a  cultivated  Inclosure.  And 
no  it  is  that  the  purpose  of  the  lease 
to  prevent  detriment  to  the  agricul- 
tural interests  of  the  country,  and  at 
the  same  time  to  permit  mining  for 
oil  and  gas,  the  condition  of  the  sub- 
ject-matter of  the  contract,  the  situa- 
tion of  the  parties  and  the  circum- 
stances surrounding  them,  the  literal 
terms  of  the  prohibition,  and  the  na- 
tural meaning  of  those  terms,  con- 
verge to  pernuade  that  the  more  rea- 
sonable Interpretation  of  it  Is  that  it 
forbids  the  lessee,  and  thos6  claim- 
ing under  him,  from  prospecting  for 
or  boring  wells  on  an  Inclosure  made 
and  cultivated  after,  as  well  as  upon 
one  made  and  cultivated  before,  the 
date  of  the  lease."  Barnsdall  Oil  Co. 
v.  Leahy,  195  Fed.  731,  735,  115  CCA 
621. 

Ccl  "OnltlTvtsd  or  ooovptod." — In 
construing    the    term    as    Used    In    a 


statute  providing  that  "any  person 
subrenting  land  or  tenements  shall 
only  be  held  responsible  for  the  rent 
of  such  as  are  cultivated  or  occupied 
by  him,"  the  court  said:  '*rhe 
words  .  .  .  mean,  the  quantity  of  land 
which  the  sub-tenant  contracts  to 
take."  Storths  v.  Smith,  109  Ark.  562, 
654.  161  SW  183. 

[d]  "XuproTtd  or  eolttvated  land." 
— (1)  In  construing  a  statute  author- 
lElng  the  laying  out  of  a  public  high- 
way through  land  lying  in  a  state  of 
nature,  or  through  Improved  or  cul- 
tivated land,  and  holding  that  the 
highway  commissioners  were  not  au- 
thorized to  lay  out  a  highway 
through  buildings,  mills,  or  manufac- 
tories, etc.,  and  their  appurtenances, 
the  court  said:  "The  terms,  'im- 
proved or  cultivated  land'  .  .  .  are  to 
be  taken  in  the  popular  sense,  ac- 
cording to  the  general  understand- 
ing of^  the  community,  when  distin- 
guishing what  is  called  wild  land,  or 
land  in  a  state  of  nature,  from  that 
which  has  been  cultivated  and  im- 
proved. The  terms,  to  "improve  or 
cultivate.'  may  be  considered  syn- 
onymous. To  cultivate  is  defined 
'to  improve  the  product  of  the  earth 
by  manual  industry.'  When  speaking 
of  Improved  land,  it  is  generally  un- 
derstood to  be  such  as  has  been  re- 
claimed, is  used  for  the  purpose  of 
husbandry,  and  is  cultivated  as  puch, 
whether  the  appropriation  is  for  til- 
lage, meadow  or  pasture.  The  more 
valuable  improvements  on  land  com- 
prising buildings  and  their  immediate 
appurtenances,  could  not  have  been  in 
contemplation,  as  appears  evident  by 
the  exception  itself.  When,  there- 
fore, the  exception  protects  a  garden 
or  orchard  of  four  years,  and  is 
silent  as  to  other  improvements,  the 
removal'  of  which  would  be  attended 
with  greater  Inconvenience  and  loss 
to  the  owner,  it  goes  far  to  give  a 
constructloin  to  the  meaning  of  the 
words.  A  fair  inference  may  be 
drawn  from  this  provision  that  the 
legislature  Intended  to  confine  the 
power  of  laying  out  roads  within  the 
limits  I  have  stated.  It  became  nec- 
essary to  guard  the  right  of  the 
owner  with  respect  to  a  garden  and 
orchard;  for  they  fall  within  the 
terms,  improved  and  cultivated.  A 
garden  is  formed  by  cultivation  of 
the  land  strictly;  the  land  on 
which  an  orchard  i»  planted, 
is  generally  used  in  like  man- 
ner. If  the  act  had  been  silent 
as  to  these,  there  would  be  nothing 
opposed  to  their  appropriation  by  the 
commissioners,  if  they  deemed  it 
proper.  Could  the  legislature  intend 
that  a  garden  should  be  protected, 
and  yet  allow  every  other  appendage 
to  the  dwelling  house  to  be  removed? 
That  barns  and  out  houses  be  taken 
down  to  give  place  to  a  road?"  Clark 
V.  Phelps.  4  Cow.  (N.  Y.)  190.  203 
[quot  Shinnecock  Hills,  etc..  Realty 
Co.  V.  Aidrich,  132  App.  Dlv.  118. 
124.  116  NTS  532:  Volght  v.  Meyer.  42 
App.  Dlv.  350.  363,  59  NTS  70].  (2) 
Where  a  statute  provided  that,  tor 
the  purpose  of  constituting  an  ad- 
verse possession,  by  a  person  claim- 
ing title  not  founded  upon  a  written 
instrument,  or  a  Judgment  or  decree, 
land  shall  be  deemed  to  have  ,been 
possessed  and'  occupied  Inter  alia, 
where  It  has  been  cultivated  and  Im- 
proved, it  was  held  that  "reaping 
alone  can  scarcely  be  considered  as 
cultivating;  and  this  was  all  the  cul- 
tivation the  land  received;  nor  can 
the  keeping  up  a  fence  already  made, 
mowing  the  grass  and  cutting  brush. 


owner  intends  to  again  devote  it,  in  due  season,  to 
such  use.** 

Onltivatiiig,  the  participle,  when  used  in  connec- 
tion with  the  word  "gathering,"  has  been  held  as 
the  synonym  of  "producing  and  utilizing."  " 

CULTIVATION.  Plowing  and  preparing  land 
for  crops,  or  the  raising  of  something  that  grows 


(with  no  proof  that  it  was  designed 
to  improve  the  land.)  be  considered 
an  improvement  within  the  meaning 
of  the  statute.  I  think  .the  statute 
was  intended'  to  provide  for  the  or- 
dinary cultivation  and  improvement 
of  lands  in  the  manner  In  which  they 
are  usually  occupied,  used  and  en- 
Joyed  by  farmers  for  agricultural 
purposes;  sowing,  plowing  and  ma- 
nuring, and  by  the  erection  of  buUd- 
■ings.  etc..  which  might  add  to  their 
value."  Doollttle  v.  Tlce.  41  Barb. 
(N.  T.)  181,  185  [quot  Volght  v. 
Meyer,  42  App.  Dlv.  SBO,  353,  59  NTS 
70].  See  also  Lyon  v.  Hamor.  73  Me. 
66.  67  (holding  that  a  mill  lot  upon 
which  a  mill  la  erected  is  "cultivated 
or  improved  land."  within  the  mean- 
ing of  a  statute  authorising  the  se- 
lectmen of  a  town  to  lay  out  private 
ways  for  one  or  more  of  its  Inhablr 
tants  leading  from  land  under  im- 
provement to  a  town  or  highway). 

[e]  XnolttOliig  praparatlon  tot 
planttlig, — ^Where  a  statute  provided 
that  it  should  be  a  misdemeanor  to 
destroy  or  remove  a  fence  surround- 
ing cultivated  grounds,  this  was  held 
to  apply  to  grounds  in  course  of 
preparation  for  making  a  crop,  al- 
though no  crop  had  been  actually 
planted,  the  court  saying:  "The  word 
cultivated  may  refer  either  to  past  or 
present  time.  A  field,  on  which  a 
crop  of  wheat  is  growing  is  a  cul- 
tivated field,  although  not  a  stroke  of 
labor  may  have  been  done  in  It,  since 
the  seed  was  put  Into  the  ground: 
and  it  is  a  cultivated  field  after  the 
crop  is  removed.  It  is,  strictly,  a 
cultivated  piece  of  ground.  Mr. 
Bailey,  in  his  Dictionary,  defines  'cul- 
tivate' to  be.  'to  till,  or  husband  the 
ground — to  forward  the  product  of 
the  earth,  by  general  industry.'  Here 
the  land  had  been  prepared  for  till- 
age, by  being  cleared,  and  fenced  in. 
and  a  crop  had  actually  been  raised 
upon  It  the  year  preceding.  After  a 
crop  la  removed  from  a  field,  it  la 
often  very  important  to  the  owner  as 
a  pasture."  State  v.  Allen.  35  N.  C. 
36,  37.  See  also  Barrett  v.  Nelson. 
29  Kan.  694,  596  (holding  that  the 
term  "cultivated"  is  not  confined  In 
its  application  to  lands  upon  which 
a  crop  is  growing). 

ae.  Horsely  v.  State,  16  Oa.  A. 
136,  84  SE  600,  601. 

27.  Horsely  v.  State,  16  Oa.  A. 
136.  84  SB  600,  601. 

08.  Bryce  v.  State,  113  Qa.  70S. 
707,  39  SB  282  [quot  Horsely  v.  State, 
16  Oa.  A.  136,  84  SB  600,  601]. 

89.  Mooney  v.  Hough,  84  Ala.  80. 
86.  4  S  19  (where  it  was  held  that  the 
act  giving  a  lien  to  a  tenant  in  com- 
mon for  articles  advanced  for  "culti- 
vating and  gathering  crops"  was  not 
to  be  construed  narrowly  or  tech- 
nically, the  court  saying:  "We  are  not 
Inclined  to  give  to  the  language  em- 

filoyed  a  narrow  or  technical  mean- 
ng;  but,  treating  the  words  'cultivat- 
ing and  gathering,'  as  the  synonym  of 
producing  and  utilising,  and,  at  most, 
expressing  an  object  to  be  accom- 
plished, we  regard  the  words  'pro- 
visions, supplies,  teams,  material,  la- 
bor, services  and  money,'  as  Intended 
to  embrace  all  the  agencies,  ap- 
pliances and  helps,  which  are  neces- 
sarily or  customarily  employed  in  the 
attainment  of  such  object.  In  these 
are  implied  not  only  field  labor,  its 
wages,  food  and  raiment,  but- indoors 
labor,  for  the  preparation  of  the 
same.  All  can  not  do  field  labor;  and 
these  indoors,  auxiliary  services  and 
servitors  must  be  provided  for,  and 
taken  into  the  account.     Taken  alto- 


For  later  oaa«B>  dBvelopments  and  ohangas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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from  the  ground,  besides  grass.'"  By  the  cultivation 
of  land  is  ordinarily  understood  something  more 
than  the  gathering  of  crops  which  grow  spontane- 
ously, or  with  little  care.'^  Land  which  can  be 
cultivated  is  arable  laud^  that  which  is  adapted  to 
the  raising  of  crops  which  require  annual  planting 
and  tillage,  as  com,  wheat,  oats,  rye,  and  barley  in 
this  countr}-,  and  which  i§  susceptible  of  such  culti- 


vation in  all  ordinary  seasons.*^ 

CULTIVATOR.  A  cropper,  not  living  on  the 
land,  and  having  no  estate  or  interest  in  the  land 
itself,  but  the  mere  right  to  enter  upon  it  for  the 
purposes  of  planting,  cultivating,  and  harvesting 
the  crop." 

OULVEET.**    A    waterway,   or   water   passage, 


gether,  we  think  the  statute  em- 
bnces,  and  was  intended  to  em- 
brace, the  preparation  of  the  land, 
for  that  1b  part  of  the  cultivutlon. 
It  also  embraces  the  working  of  the 
crops,  their  harvesting,  and  all  else 
connected  with  their  preservation  and 
utilization").  See  also  Cultivation 
ante  p  S98;  and  generally  Crops  ante 
p.  ill. 

30.  U.  8.  v.  NIemeyer,  S4  Fed.  147, 
150. 

[a]  "dMurad  Kxonad  xaAut  onltu 
vatiOB."— In  construing '  the  term  as 
used  In  a  stlLtute  providing  that 
"every  planter  shall  make  a  sufficient 
fence  about  his  cleared  ground  under 
cultivation,  at  least  five  feet  high," 
the  court  said:  "We  do  not  think 
that  a  pasture  fleld  la  'ground  under 
cultivation'  -within  the  meaning  of  the 
statute.  It  cannot  be  contended  that 
a  planter  would  be  indictable  for  a 
(allure  to  make  a  fence  five  feet  high 
around  a  woods'  pasture,  for  the  stat- 
ute only  requires  him  to  keep  such  a 
fence  around  his  ^Bleare<l  ground  un- 
der cultivation.'  Why  should  a 
cleared  pasture  be  a  greater  favorite 
in  the  eye  of  the  law  than  a  woods' 
pasture?  Our  conclusion  Is,  that  the 
statute  does  not  embrace  inere  pas- 
tures of  either  kind."  State  v.  Perry, 
(4  N.  C.  306. 

[b]  "■tet*  of  oiatlv»tloii."— (1)  In 
construing  the  term  as  used  in  a 
statute  providing  that  no  widow 
"shall  be  entitled  to  dower  in  any 
lands  whereof  her  husband  was 
seized  during  the  marriage,  unless 
such  lands  were  in  a  state  of  cultiva- 
tion during  such  seisin  or  were  used 
and  kept  as  a  wood  or  timber  lot.  and 
considered  as  appurtenant  to  some 
farm  or  tenement  at  the  same  time 
owned  by  the  husband  of  such 
woman,"  the  court  said:  "  'A  state 
of  cultivation'  must  be  the  converse 
to  a  state  of  nature;  and  whenever 
lands  have  been  wrought  with  a  view 
to  the  production  of  a  crop,  they  must 
be  considered  as  becoming  and  con- 
tinning  in  'a  state  of  cultivation,'  un- 
til abandoned  for  every  purpose  of 
agriculture,  and  designedly  permitted 
to  revert  to  a  condition  similar  to 
their  original  one.  But,  If  by  In- 
come be  meant  actual  net  profits,  it  is 
obvious,  that  In  every  stage,  from  the 
lowest  to  the  highest  'state  of  culti- 
vation,' lands  may  be  so  managed  as 
not  to  "produce  an  income.'  This 
may  arise  from  the  employment  of 
expensive  agents,  the  failure  of  vis- 
ionary experiments,  and  the  extrava- 
gant prices  paid  for  labor;  or  from 
inattention  to  manures,  an  injudicious 
rotation  of  crops,  and  general  bad 
husbandry.  On  the  contrary,  If  by 
Income  be  meant  some  vegetable 
growth,  whether  annual  or  otherwise, 
few  lands  are  without  it,  and  so  far 
from  any  distinction  existing  between 
lands  In  a  state  of  nature  and  those 
in  "a  state  of  cultivation,'  that  the 
growth  upon  the  former,  when  near 
navigable  waters.  Is  often  more  val- 
uable and  abundant  than  any  culti- 
vated crops.  We  can  conjecture,  also, 
that  by  the  word  Income  might  be 
meant  not  actual  net  profits  nor  vege- 
table growth;  but  a  capacity  In  the 
soil  to  produce  net  profits,  when  man- 
aged with  neither  too  expensive,  nor 
too  negligent  husbandry."  Johnson 
V.  Perley,  2  N.  H.  56,  67,  9  AmD  35. 
(2)  The  annual  renloval  of  mature 
trees  from  woodland,  so  managed  as 
not  to  damage  the  smaller  growth. 
Is  nofa  cultivation  of  the  land  which 
entitles  the  widow  of  a  deceased  own- 
*r  to  dower  therein.     "A  state  of  cul- 


tivation Is  the  converse  of  a  state  of 
nature  (Johnson  v.  Perley,  2  N.  H. 
66.  9  AmD  36),  and  it  is  found  that 
plaintiff's  husband  had  permitted  this 
land  to  revert  to  its  natural  condi- 
tion long  before  he  married  her.  If 
forestry  is  permitting  land  to  revert 
to  tliat  condition,  then  forestry  is 
not  'cultivation.'  .  .  .  Neither  is  so 
removing  the  trees  which  have  at- 
tained their  growth  as  not  to  dam- 
age small  ones  'cultivation,'  if  that 
word  is  given  any  meaning  of  which 
it  is  fairly  capable.  In  other  words, 
harvesting  the  crop,  no  matter  how 
carefully  It  may  be  done,  Is  not  cul- 
tivating the  land  on  which  it  grows." 
Snow  v.  Snow,  76  N.  H.  433,  434,  75  A 
881.     See  alsjLBower  [14  Cyc  871]. 

[c]  "Snit^la  for  onltivatloB.'^^ 
In  construing  the  term  as  used  In  a 
state  constitution  providing  for  the 
sale  of  "lands  belonging  to  the  state 
which  are  suitable  for  cultivation," 
the  court  said:  "In  support  of  his 
proposition  that  the  lands  are  not  fit 
for  cultivation,  appellant  claims: — 
'.  .  .  2.  That  the  terms  "suitable  for 
cultivation,"  logically  and  etymolog- 
ically,  mean  presently  or  immediately 
fit  for  tillage,  without  other  prepara- 
tion than  appertains  to  the  ordinary 
operations  of  husbandry,  .and  cannot 
apply  to  timber  lands  incapable  of 
cultivation  until  the  timber  is  re- 
moved.' We  are  unable  to  agree  with 
appellant  in  his  Interpretation  of  the 
phrase  'suitable  for  cultivation.'  .  .  . 
On  the  contrary,  we  think  that  the 
elements  and  conditions  stated  in  the 
finding  bring  the  land  in  controversy 
within  the  classes  intended  by  the 
framers  of  the  constitution  to  be  re- 
served for  actual  settlers.  It  was  in- 
tended by  this  section  to  provide  that 
the  public  lands  should  be  held  and 
disposed'  of.i  so  far  as  possible,  to 
those  who  will  live  upon  and  culti- 
vate them;  that  they  should  be  used 
to  encourage  the  immigration  of  In- 
dustrious people  wlu>  win  utilise  and 
improve  the  lands,  and,  by  building 
up  homes  and  engaging  in  husbam- 
dry,  add  permanently  to  the  wealth 
and  prosperity  of  the  state.  The 
phrase  'lands  belonging  to  this  state 
suitable  for  cultivation'  Includes  all 
lands  ready  for  occupation,  and  which 
by  ordinary  farming  processes  are  fit 
for  agricultural  purposes.  The  lan- 
guage of  the  section  Is  used  In  the 
sense  that  it  has  always  been  em- 
ployed in  reference  to  the  public  do- 
main. Some  of  the  richest  agricul- 
tural lands  of  the  country  have  been 
acquired  under  the  pre-emption  laws, 
and  yet  they  were  covered  with  tim- 
ber, brush,  or  prairie  sod.  which  ren- 
dered them  incapable  of  immediate 
cultivation."  Manley  v.  Cunningham, 
72  Cal.   236,   240,   241,   13  P  622. 

[d]  Tnrpeatlss  liidiiatTy.^"lt  is 
tu-ged  .  .  .  that  the  turpentine  Indus- 
try involves  a  cultivation  of  the 
trees,  and  that  the  sap  is  fructus  in- 
dustriales,  which  may  «b  properly  be 
taken  by  an  entryman  as  the  grasses 
of  the  fields,  annual  fruits,  or  the 
products  of  planted  seeds.  .  .  .  Tur- 
pentine sap  Is  obtained  by  cutting 
through  the  bark  and  exposing  the 
fiber  of  the  trees,  which  is  chipped 
and  hacked.  From  time  to  time  the 
exposed  area  is  enlarged  to  excite 
the  flow  of  the  sap.  and  when  not 
restrained  by  the  personal  Interest  of 
ownership  the  temptation  to  injudi- 
cious and  excessive  cutting  may  lead 
to  Injurious  results  much  greater  and 
more  Immediate  than  follow  ordinary 
Improper  husbandry.  Cultivation,  as 
an    agricultural    term,    la    not    prop- 


erly applicable  to  the  prooeas  of  ex- 
tracting turpentine  sap."  U.  S.  v. 
Waters-Pierce  OH  Co.,  196  Fed.  7«7. 
769,  116  CCA  391. 

[e]  Vs*  tot  naalar  P«spOM«  dla- 
tufnUlMd.— A  homesteader,  before 
he  has  become  entitled  to  a  patent  to 
the  land,  is  not  authorized  to  sell 
timber  therefrom  for  the  purpose  of 
obtaining  money  with  which  to  hire 
Improvements  made  which  the  law 
contemplates  he  shall  make  himself. 
He  has  no  right  to  dell  timber  for  any 
purpose  from  any  part  of  the  land  ex- 
cept such  as  he  Intends  In  good  faith 
to  put  into  immediate  cultivation; 
and  a  use  of  the  land  for  graslng 
purposes,  without  plowing  It  up.  Is 
not  cultivation,  as  meant  by  the  law. 
"Cultivation  means  cultivation.  Mak- 
ing a  stock  farm  or  stock  range  of 
land  is  not  putting  it  intb  cultivation. 
Fitting  it  for  grazing,  cutting  the 
trees  for  the  purpose  of  putting  It  In 
condition  for  grazing  purposes,  is  not 
putting  it  in  cultivation.  That  is  not 
what  the  law  contemplates  when  it 
says  cultivation."  U.  S.  v.  Niemeyer, 
94  Fed.  147,  160.  See  also  Public 
Lands  [32  Cyc  833,  1110]. 

[f  ]  ^  "Thian  nscassary  tot  tha  oal- 
tlvKtion." — where  an  act  gave  a  lien 
upon  a  farm  for  "an  advance  of 
money,  purchase  of  supplies,  farming 
utensils,  working  stock,  or  other 
things  necessary  for  the  cultivation 
of  a  farm  or  plantation,"  the  court, 
in  construing  the  phrase,  said:  "What 
is  embraced  in  the  words,  'other 
things  nec^sary  for  the  cultivation 
of  the  farm  .  .  .,'  etc.,  must  be 
learned  by  resort  to  the  usages  and 
customs  of  the  agricultural  Interest 
The  statute  implies  that  the  farmer 
has  the  land.  What  he  needs,  and 
what  the  statute  proposes  to  secure. 
Is  the  common  and  usual  outfit,  pro- 
vided from  time  to  time,  to  make  the 
crop.  .  .  .  The  only  rule  that  can  be 
adopted  with  safety  Is  to  take  into 
the  account  the  system  of  agriculture 
as  we  actually  have  it,  the  character 
of  food,  clothing,  etc.,  usually  con- 
sumed by  laborers,  the  Implements 
and  provender  appropriate  for  that 
use,  and  in  that  light  determine 
whether  an   account,   in  whole  or   in 

fiart,  is  in  excess  of  the  statute,"  and 
t  was  held  that  there  is  a  rebut- 
table presumption  that,  where  the 
farmer  in  good  faith  has  taken  up 
goods  on  the  faith  of  the  lien,  they 
are  necessary.  Herman  v.  Perkins,  52 
Miss.  813,  816.  See  also  Agriculture 
§{   60-129. 

31.  American  Emigrant  Co.  ,  v. 
Rogers  Locomotive  Macb.  Works,  83 
Iowa  612,  615,  50  NW  62. 
.  39.  American  Emigrant  Co.  v. 
Kogers  Locomotive  Mach.  Works,  83 
Iowa  612,  616,  50  NW  52. 

33.  Pearson  v.  Laflerty,  (Mo.  A.) 
193   SW  40.  41.     See  also  Crops  i  9. 

[a]  "Tanast"  dlstlBffllla£«4L  — 
Pearson  v.  Lafferty,  (Mo.  A.)  193  SW 
40,   41. 

34.  OnlTurti 

Generally  see  Drains  [14  Cyo  lOlS]. 
As  municipal  improvement  see  Muni- 
cipal Corporations  [28  Cyc  1114]. 
Condemnation  of  private  land  for  see 

Eminent  Domain  [15  Cyc  694]. 
Construction     and     maintenance     by 

railroad     see     Railroads     [33     Cyc 

328]. 
Damage   for   flowage  of  land   caused 

by  see  Waters  [40  <3y<!  688,  649]. 
In    city    see    Municipal    Corporation.-! 

[28    Cyc    1113]. 
Liability  of: 

City  for  discharging  surface  water 
through,  into  ditch  on  plaintiff's 
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CULVERT— CUM   CONFITENTE,   ETC. 


whether  of  wood  or  stone,  square  or  arched;''  a 
covered  drain  under  a  road,  designed  for  the  passage 
of  water;"  an  arched  drain  to  carry  water  under  a 
road  from  one  side  to  the  other  ;'^  an  arched  drain 
for  the  passage  of  water  under  a  road  or  canal;'* 
an  arched  passage  or  drain  for  water  beneath  a 
road,  canal,  or  railway ;"  an  arched  or  barrel  shaped 
drain  or  sewer  ;^°  a  channel,  conduit,  or  tunneled 
drain  of  masonry  or  brickwork  conveying  a  stream 
of  water  across  and  beneath  a  canal,  railway  em- 
bankment, oriroad.^^ 

OXTH.  As  a  preposition,  with.*'  As  an  adverb, 
when,  whereas.*'' 

OUM  AOTIO  FI7EBIT  MEBE  OBIlimALIS, 
mSTITUI  POTERIT  AB  INITIO  CRlMINALI- 
TBR  VEL  OIVILITEE." 


OUM  ADSUirr  TESTIHONIA  BEBUM,  QXHD 
OPUS  EST  VEBBIST." 

OUM  ALIQUID  niPEDITUB,  PBOPTEB 
UNUM.  EO  BEMOTO,  TOLLTTUB  IMPEDIMEN- 
TUM."  t 

OUM  AIJQUID  IMPEBATUB,  IMFEBATUB 
ET  ID  PEBQUOD  DEBENITUB  AD  ILLUD." 

OUM  ALIQUIS  BENUNOIAVEBIT   SOGIETA- 

Ti,  soLvrruB  sooietas.** 

OUMBEB.    To  hinder  by  obstruction.** 
Onmberins,   the  participle,  is  synonymous  with 
"obstructing,"  and  is  to  be'' distinguished  from  "en- 
croaching upon."  •• 

GUMBEBSOME.  Burdensome,  or  hindering,  as 
a  weight  or  drag." 

OUM  ooNTiTEirrE  sponte  mitius  est 


land   see  Municipal  Corporations 
[28  Cyc  1331], 
Railroad  to  adjacent  landowner  for 
fatl-ure  to  construct  se6  Railroads 


[33  Cyc  358]. 
nlo 


Opinion  evidence  as  to  proper  con- 
struction of  see  Kvldence  [17  Cyc 
190]. 

Prescriptive  ,,riKht   to   conduct   water 
through      see      Drains      [14      Cyc 
1154]. 
"••w«r"     dlattaundahsd^— Oale      v. 

Dover,  68  N.  H.  403.  44  A  636. 
SS.     Oursler   v.   Baltimore,   etc.,   R. 

Co..   60   Md.    358,    367. 

[a]  Darlvatlon. — The  term  is  "a 
recent  word  of  obscure  origin.  It  has 
been  conjectured  to  be  a  corruption 
of  F.  coulter  ...  a  channel,  gutter, 
or  any  such  hollow,  along  which 
nielted  things  are  to  run,  f.  couler  to 
flow.  But  points  of  connexion  be- 
tween the  Fr.  and  Eng.  words,  in 
form  and  sense,  are  wanting.  On  the 
other  hand,  some  think  'culvert'  an 
Eng.  dialect  word,  taken  into  tech- 
nical use  of  the  epoch  of  canal- 
making.  No  connexion  with  covert 
has  been  traced.  .  .  .  Used  from  c. 
1770  in  connexion  with  canal  con- 
struction; thence  extended  to  rail- 
ways, highways,  town-drainage,  etc. 
In  connexion  with  railways  and  high- 
ways, it  is  sometimes  disputed 
whether  a  partfcular  structure  is  a 
'culvert'  or  a  "bridge.'  The  essen- 
tial purpose  of  a  bridge,  however,  is 
to  carry  a  road  at  a  desired  height 
over  a  river,  and  Us  channel,  a  chasm, 
or  the  like;  that  of  a  culvert  to  afford 
a  passage  for  a  small  crossing  stream 
i^nder  the  embankment  of  a  railway 
oi*  highway,  or  beneath  a  road  where 
the  configuration  of  the  surface  does 
liot  require  a  bridge.  Locally,  the 
term  'culvert'  Is  often  limited  to  a 
barrel  .drain,  bricks  shaped  for  which 

?'re  known  as  culvert-bricks."     Mur- 
ay   D.'  [quot  Dufferln  v.  Wellington, 
3,0  OntWR  239,   240). 

[b]  Of  wood  or  stoa*. — ^Where  a 
deed  conveying  land  to  a  railroad 
company  was  corditloned  upon  the 
erection  of  a  culvert,  it  was  held  that 
the  word  "culvert"  did  not  necessar- 
ily imply  a  stone  arch,  the  court  say- 
ing: "A  culvert  was  understood,  in 
Its  ordinary  and  common  parlance 
meaning,  as  a  water-way,  or  wafer- 
passage,  whether  of  wood  or  stone, 
square  or  arched.  [Thfe  deed]  only 
meant  that  such  provision  should  be 
made  for  the  passage  of  the  water 
that  collected  In  the  old  bed  of  the 
river,  through  the  railroad  as  newly 
constructed,  As  would  drain,  'as  far 
as  practicable,'  the  old  river  bed. 
The  kind  of  water-way,  or  its  pre- 
cise location,  was  not  provided  for." 
Oursler  v.  Baltimore,  etc.,  R.  Co.,  60 
Md.  358,  367. 

36.  Gale  v.  Dover,  68  N.  H.  403, 
44  A  535;  Boyd  v.  Derry,  68  N.  H. 
272,  273,  38  A  1005. 

[a]  "Dlteh"  dUtmrnUhcdv— It  has 
been  held  that  the  term  "culvert,"  as 
used  in  a  statute  providing  for  the 
recovery  of  damages  sustained  from 
a  defective  street,  bridge,  crosswalk. 


and  "culvert,"  cannot  be  construed  to 
inolude  a  ditch  used  to  carry  off  the 
surplus  water  running  along  the  side 
of  a  street,  although  It  was  covered 
for  the  purposes  of  a  sidewalk.  The 
court  said:  "When  this  ditch  crossed 
Port  street,  or  Main  straAt,  it  became, 
perhaps,  and  most  Wkmr,  a  culvert. 
ra  such  places  it  would  meet  the  com- 
mon understanding  of  a  culvert.  But 
when  It  ran  along  the  side  or  on  the 
outer  edge  of  the  street,  where  U 
served  the  purposes  of  a  gutter  or 
ordinary  road-side  ditch,  the  fact  that 
it  was  covered,  and  used  and  main- 
tained as  a  sidewalk,  could  not  make 
It  a  culvert.  An  examination  of  a 
large  number  of  sclentlflc  dictionaries 
confirms  us  in  the  view  here  taken. 
A  culvert  is  said  to  be,  like  a  bridge 
or  viaduct,  'an  arched  drain  to  carry 
water  under  a  road  from  one  side  to 
the  other;  and  Webster  deflnes  It  as 
"an  arched  drain  fdr  the  passage  of 
water  under  a  road  or  canal.'  It  is 
not  often,  if  ever,  that  such  a  drain 
runs  under  the  road  or  canal,  and  In 
the  same  direction.  The  drain  In 
question  here  ran  along-side  the  Main 
street,  on  the  west  side,  to  carry  the 
surplus  waters  to  the  river.  Where 
it  crossed  Port  street  It  was  un- 
doubtedly a  culvert,  and  one  falling 
Into  It,  and  Injured  thereby,  upon 
that  street,  could  recovei*.  The  same 
may  be  said  where  it  crosses  Main 
street.  But  where  it  ran  along  Main 
street,  on  either  side  of  it,  the  vil- 
lage was  not  obliged  to  cover  It, 
maintain  it  covered,  for  street  pur- 
pcroes.  The  traveling  public  could 
not  have  found  fault  had  it  been  kept 
as  an  open  gutter.  It  was  planked 
for  sidewalk  purposes,  and  not  as  a 
culvert.  It  cannot  be  considered  as  a 
'culvert'  without  enlarging  the  mean- 
ing of  that  word,  as  commonly  used 
and  known,  not  only  by  the  general 
public,  but  by  engineers  and  other 
scldntlftc  authority.'  Kowalka  v.  St. 
Joseph,  73  Mich.  322,  825,  41  NW  416. 
See  also  Ditch  [14  Cyc  552]. 

[b]  ■nnnloe'*  ■ynoaymoiu.-r-A  tile 
drain  consisting  -  of  an  opening  or  a 
channel  through  which  water  flows  is 
a  sluice,  and  culvert  includes  sluice. 
Herrlck  v.  Holland,  83  Vt.  502,  515, 
77  A  6. 

37.  Kowalka  v.  St.  Joseph,  73 
Mich.  322,  325,  41   NW  416. 

38.r  Webster  D.  [quot  Kowalka  v. 
St.  Joseph,  73  Mich.  322,  326,  41  NW 
416]. 

39.  Worcester  D.  [quot  Carroll 
County  V.  Bailey,  122  Ind.  46,  61,  28 
NE  672]. 

40.  Murray  D.  [quot  Dufferin  v. 
Wellington,  10  OntWR  239,  240]. 

41.  Murray  D.  [quot  Dufferln  v. 
Wellington,  10  OntWR  239,  240]. 

[a]  "Brldr*"  diatlafnlalMd.— (1) 
The  words  "bridge"  and  "culvert,"  as 
used  in  a  statute  giving  an  action  for 
damages  caused  by  reason  of  the  In- 
sufBclency  of  "any  bridge  or  culvert," 
are  not  synonymous.  Cleveland  v. 
Washington,  79  Vt.  498,  65  A  584.  (2) 
A  culvert  is  not  a  bridge  within  the 
meaning  of  a  statute  requiring  county 


commissioners  to  construct  and  re- 
pair bridges  &ver  strefims  and  water- 
courses. Carroll  County  v.  Bailey, 
122    Ind.   46,   61,   23  NE  672. 

42.     Burl-ill  L.  D. 

48.  Burrlll  L..  D.  See  also  Con  12 
C.  J.  p  873. 

44.  A  maxim  meaning  "When  an 
action  is  merely  criminal,  it  can  be 
instituted  from  the  beginning  either 
criminally  or  civIUy."  Black  Li.  D. 
[dt  Bracton  p  102]. 

46.  A  maxim  meaning  "When  the 
proofs  of  facts  are  present,  what  need 
Is  there  of  words?''  Black  L.  D.  [cit 
2  Bulstrode  p  53]. 

46.  A  maxim  meaning  "When  any 
thing  is  Impeded  by  one  single  cause, 
If  that  be  removed,  the  impediment  Is 
removed.')    Adams  Gloss. 

[a]  Apslled  in  Paget's  Case,  6 
Coke  76b,  77a,  77  Reprint  170. 

47.  A  maxim  meaning  "When  any- 
thing is  commanded  to  be  done  the 
means  through  which  it  is  to  be  at- 
tained Is  also  commanded."  Cumber- 
land Tel.,  etc.,  Co.  v.  Louisiana  K. 
Commn.,  156  Fed.  823,  828. 

48.  A  maxim  meaning  "When  any 
partner  renounces  the  partnership, 
the  partnership  Is  dissolved."  Tray- 
ner  Leg.  Max. 

46,     Century  D. 

6a  Grand  Rapids  v.  Hughes,  16 
Mich.  64,  67  (where  it  was  held  that 
a  power  given  to  munlcipU  cor- 
porations to  pass  penalties  for 
cumbering  streets  would  not  warrant 
Imposition  of  penalties  for  encroach- 
ments upon  streets,  the  coiirt 
saying:  "Our  laws  have  always  made 
a  distinction  between  cumbering  or 
obstructing  a  public  way,  and  en- 
croaching upon  It.  The  former  term 
has  been  applied  to  impediments  to 
travel  and  passage  placed  in  the  open 
street,  and  tending  to  make  its  use 
difllcult  or  dangerous;  while  the  lat- 
ter has  embraced  the  actual  Inclo- 
sure  of  a  portion  of  the  street  by 
fences  or  walks,  or  occupation  by 
buildings.  The  mode  of  dealing  with 
the  two  offenses  has  almost  always 
been  different,  and  the  penalties  also. 
We  need  only  to  refer  to  Code  ot 
1827,  p.  896-7,  S{  26  and  26;  Code  of 
1833,  p.  Ill;  R.  S.  of  1838  p.  128;  R. 
S.  of  1846,  p.  138;  Comp.  Laws,  p.  36«i. 
Laws  of  1861,  p.  153.  The  city  char- 
ters have  made  the  same  distinction, 
and  we  are  not  at  liberty  to  overlook 
It.  An  encroachment  upon  a  street 
may,  in  one  sense,  be  said  to  'cum- 
ber,' but  as  the  legislature  has  never 
employed  the  two  words  as  synony- 
mous terms,  we  cannot  hold  that  a 
power  to  Impose  penalties  for  cum- 
bering ot  obstructing  the  streets  will 
authorize  proceeding  in  the  same 
manner  for  encroachments"). 

61.    Webster  Int.  D. 

[a]  ••OtuabenoBi*  ptMkafa."  —  A 
cage  two  and  one-half  feet  high  and 
two  feet  square  is  a  "cumbersome 
package,"  wlthifi  the  rule  of  a  street 
cir  company  prohibiting  passengers 
from  carrying  cumbersome  packages 
into  the  cars;  and  a  passenger  carry- 
ing the  same  may  properly  be  ejected. 
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AGENDUM."  

OUM  D£  LUOBO  DUOBTTM  QUiEKITTm, 
MBUOB  EST  CAUSA  POSSIDENTIS." 

CUM  DUO  INTEB  SE  PUGNANTIA  BEFEBI- 
UNTUE  IK  TESTAMEirrO  XTLTIMUM  BATUM 
EST." 

CUM  DUO  JUBA  CONOUBBUNT  IN  UNA 
PEESONA  .SQX7XTM  EST  AC  SI  ESSENT  IN 
DUOBUS." 

CUM  GBANO  8ALI8.  LiteraUy  <<With  a  grain 
of  salt.""    With  allowance  for  exaggeration.''^ 

CX7M  IN  COBPOBE  DISSENTITUB  APPABET 
NUIiLAM  ESSE  ACOEPTIONEM.ob 

CUM  IN  TESTAMENTO  AMBIQUE  AUT 
ETIAM  PEBPEBAM  SOBIPTUM  EST  BENIGNE 
INTEBPBETABI  ET  SECUin)UM  ID  QUOD 
CBEDIBILE  EST  COGITATUM  OBEDENDUM 
BST.»» 

CX7M  LEOITIMS  NUPTI^  FAOTJE  SUNT. 
PATBEM  LEBEBI  SEQUUNTUB."' 

CUM  LICET  FUOEBE,  NE  QU.SBE  UTEM." 

CUM  ONEBE.  With  the  burden  of  charge;"  sub- 
ject to  a  charge  or  encumbrance."^ 

0X7M  PAB  DELICTUM  EST  DUOBUM,  SEM- 

Ray    V.    United    Tract.    Co..    96    App. 
Div.  48.  51.  89  NTS  49. 
-  58.     A   maxim  maaning;   "One   con- 
fessing wlMlngrly  Bhould  be  dealt  with 
more  leniently."    Black  L.  D. 

68.  A  maxim  meaning  "When  the 
question  Is  as  to  the  gain  of  two 
persons,  the  cause  of  htm  who  is  In 
possession  is  the  better."  Black  L. 
D.  (clt  Digest  pp  50,  17,  126]. 

54.  A  maxim  meaning  "When  two 
clauses  (or  provisions)  are  found  in 
a  will,  contradictory  of,  or  inconsis- 
tent with,  each  other,  the  last  is  con- 
flrmed  (sust&lned)."  Trayner  Lag. 
Max. 

55.  A  maxim  meaning  "When  two 
lights  meet  in  one  person,  it  is  the 
same  as  if  they  were  in  two  persons." 
Black  L.  D. 

[a]  Ap^iad  in:  Freeman  v.  Cald- 
vell.  10  Watts  (Pa.)  9,  10  (where  the 
court  said:  "It  is  a  trite  but  inval- 
uable maxim,  and  of  course  conclu- 
sive evidence  of  the  law,  that'  when 
difrerent  rights  or  characters  exist  to- 
gether, they  are  to  be  treated  as  \.i 
they  existed  separately");  Dls.  op. 
Downing  v.  Kintzlng,  2  Serg.  &  R. 
I  Pa.)  326.  843;  Pulteney  v.  Darling- 
ion.  7  Bro.  P.  C.  530,  551.  3  Reprint 
344;  Coppln  v.  Coppln,  2  P.  Wms. 
291.  296,  24  Reprint  735;  Slater  v. 
Slater.  3  Cb.  Chamb.   (U.  C)  1.  10. 

58.     Black  L.  D. 

619.  Black  L.  D.  See  also  Bragg 
V.  Metropolitan  St.  R.  Co.,  192  Mo. 
331.  91  8W  527,  5S1  (where  the  term 
la  used). 

58.  A  maxim  meaning  "When 
there  is  a  disagreement  in  the  sub- 
stance, it  .appears  that  there  is  no 
acceptance."     Black  L.  D. 


FEB  ONEBATUB  PETTTOB  ET  MELIOB  HA- 
BETUB  POSSESSOBIS  CAUSA.«« 

CUM  PEBTINENTHS.  Literally  "With  the  ap- 
purtenances. ' ' "  These  were  formal  words  in  con- 
veyances, when  written  in  Latin.  "The  incident, 
accident,  appendant,  and  regardant,  shall  in  most 
eases  pass  by  the  grant  of  the  principal  without 
the  words  cuol  pertinentiis,  but  not  e  converse."  *^ 

CUM  PBINCfrALIS  CAUSA  NON  CONSISTIT, 
NE  EA  QXnDEM  QU.S  SEQUUNTUB  LOCUM 
HABENT." 

CUM  QUOD  AGO  NON  VALET  UT  AGO,  VA- 
LEAT  QUANTUM  VALEBE  POTEST.«« 

CUM  TESTAMENTO  ANNEZO.  Literally 
"With  the  will  annexed."  ••  A  term  applied  to 
administration  granted  where  a  testator  makes  an 
incomplete  will,  without  naming  any  execfTtors,  or 
where  he  names  incapable  persons,  or  where  the  exe- 
cutors named  refuse  to'  act.'"' 

CUMULATIVE.^'  A  word  which  is  said  to  be  de- 
rived from  the  Latin  cnmulo,  to  heap,  or  cumulus, 
a  heap,^'  meaning  that  which  augments  by  addi- 
tion;" that  which  is  added  to  something,;^*  addi- 


[a]  Appllad  ia:  Gardner  v.  Lane, 
12  Allen  (Mass.)  39,  44. 

59.  A  maxim  meaning  "Where  an 
ambiguous,  or  even  an  erroneous,  ex- 
pression occurs  in  a  will,  it  should 
be  construed  liberally,  and  In  accord- 
ance with  the  testator's  probable 
meaning."    Black  L.  D. 

60.  A  maxim  meaning  "Children 
born  under  a  legitimate  marriage  fol- 
low the  condition  of  the  father." 
Black  L.  D. 

61.  A  maxim  meaning  "Enter  not 
Into  law.  If  you  can  avoid  It."  Tay- 
ler  L.   Gloss. 

es.     Burrlll  L.  D. 

83.     Burrlll  L.  D. 

[a1  AvpUad  to  a  purchaser  with 
knowledge  of  an  encumbrance,  who 
takes  the  property  cum  onere.  Bou- 
vier  L.  D.  fquot  Holmes  v.  Dan- 
forth.  83  ICe.  139.  141,  142,  21  A  845 
(where  the  court  said:  "When  the 
estate  conveyed  is  so  described  that 
the  parties  must  have  understood 
that   It  was   subject   to  a  servitude, 
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the  grantee  takes  It  cum  onere,  and 
will  not  be  allowed  to  complain  of 
that  servitude  as  a  breach  of  the 
covenants  in  his  deed"). 

64.-  A  maxim  meaning  "When  both 
parties  are  In  fault  the  plaintifF  must 
always  fall,  and  the  cause  of  the  per- 
son in  possession  be  preferred." 
Wharton  L.  L.  [cit  Broom  Leg.  Max.]. 

85.  Burrlll  L.  D.  [cit  Bracton  7Sb]. 

86.  Cope  V.  Grant,  7  Pa.  4S8,  491 
[quot  Sheppard  Touchst.  p  89,  where 
>t  is  further  said:  "When  any  thing 
is  granted  .  .  .  all  the  means  to  at- 
tain it,  and  all  the  fruit  and  effects  of 
it,  are  granted  also;  and  shall  pass  In- 
clusive, together  with  the  thing,  by 
the  grant  of  the  thing  itself,  with- 
out the  words  cum  pertinentiis,  or 
any  such-like  words"].  To  same  ef- 
fect Rowbotham  v.  Wilson,  8  E.  &  B. 
123.  149,  ECL  123,  120  Reprint  45  [all 
8  H.  L.  Cas.  348,  11  Reprint  463,  17 
ERC  647];  Edinburgh  L.  Assur.  Co. 
v:  Barnhart,  17  U.  C.  C.  P.  63,  84 
[clt  Sheppard  Touchst.  p  89]. 

67.  A  maxim  meaning  "When  the 
main  cause  is  not  consistent,  for  the 
most  part  not  even  the  things  which 
follow  have  a  place."'  Morgan  Leg. 
Max. 

68.  A  maxim  meaning  "When  that 
which  I  do  Is  of  no  effect  as  I  do  it 
it  shall  have  as  much  effect  as  it 
can."  Burrlll  L.  D.  [cit  4  Kent 
Comm.  p  493]. 

"It  is  a  principle  of  law,  that  if 
the  form  of  the  conveyance  be  an 
inadequate  mode  of  giving  effect  to 
the  intention,  according  to  the  letter 
of  the  Instrument,  It  Is  to  be  'con- 
strued under  the  assumption  of  an- 
other character,  so  as  to  give  it  ef- 
fect. Cum  quod  ago  non  valet  ut  ago, 
valeat  quantum  valere  potest."  4 
Kent  Comm.  p  493. 

[a]  AppUad  in;  Baker  v.  Braman, 
6  Hill  (N.  T.)  47,  48,  40  AmD  387; 
Ruggles  V.  Sherman,  14  Johns.  (N. 
T.)  446,  450;  RIgden  v.  ValUer,  3 
Atk.  731,  26  Reprint  1219,  2  Ves.  252, 
257,  28  Reprint  163;  Stapllton  v. 
Stapilton,  1  Atk.  2,  8.  26  Reprint  1; 
Goodtllle  V.  Bailey,  Cowp.  597,  600, 
98  Reprint  1260,  11  ERC  48.  And  see 
Thorne  v.  Thorne,  1  'Vern.  Ch.  141, 
23  Reprint  373;  Thompson  v.  Attfelld, 
1  Vern.  Ch.  40,  23  Reprint  294. 

69.  Black  L.  D.  [cit  2  Blackstone 
Comm.  pp   503,   504]. 

70.  Black  L.  D.  [clt  2  Blackstone 
Comm.  pp  503,  504].  See  also  Abbre- 
viations 9  2  note  5;  and  generally  Ex- 
ecutors and  Administrators  [18  Cyc 
1321-1323]. 

71.  Ciunnlatlvsi 

Bequests  see  Wills  [40  Cyc  1560]. 
Disabilities  as  affecting: 

Acquisition    of    easement    by    pre- 


scription see  Basements  [14  Cyc 
1163]. 
Running  of  statute'  in  adverse  pos- 
session see  Adverse  Possession  !  § 
195-197. 
Time  within  which  to  contest  will 
see  Wills  [40  Cyc  1258]. 
Dividends   see   Corporations    [10  Cyc 

575]. 
£ividence: 

Generally    see    Bvldenca    [16    Cyc 

821]. 
Absence  of  as  ground   for  contin- 
uance    see     Continuances     {     67; 
Criminal  Law  S  838  et  aeq. 
Admission    of    see    Trial     [38    Cyc 

1342,  1343]. 
As  ground  for: 

Bill  of  review  sep  Equity  [16  Cyc 

530]. 
New    trial    see   Criminal    Iaw    } 

2727;  New  Trial  [29  Cyc  907]. 
'Vacation  of  judgment   see  Judg- 
ments  [23  Cyc  929]. 
Legaciss  see  Wills  [40  Cyc  1560]. 
Mortgages    see    Mortgages    [27    C^c 

1171]. 
Penalties: 

Generally    see    Penalties    [30    Cyc 

1331], 
As    within    constitutional    prohibi- 
tion against  unreasonable  punish- 
ment see  Municipal  Corporations 
[28  Cyc  819]. 
For  violation  of: 

Railroad     regulation    see     Rail- 
roads [33  Cyc  680]. 
Regulation   as   to   sale   of  drugs 
see  Druggists  [14  Cyc  1082]. 
Punishment : 

Generally  see  Criminal  Law  I  224. 
For  contempt  see  Contempt   9  142. 
For  violation  of  liquor  laws  see  In- 
toxicating     Liquors       [23      Cyc 
290]. 
Security  see  Principal  and  Surety  [32 

Cyc  91]. 
Sentence   see   Criminal   Law   Si    3082, 

3128. 
Stock  see  Corporations   [10  Cyc  572. 

575]. 
Voting  see  Corporations  [10  Cyc  337] ; 
Elections  [15  Cyc  2851;  Joint  Stock 
Companies   [23  9yc  470]. 
73.    Webster   D.    [quot   Merchants' 
Coal   Co.   V.   Fairmont   Coal   Co.,   160 
Fed.    769.    779,    88    CCA    23;    Peo.    v. 
New   York   Super.  Ct.,   10  Wend.    (N. 
T.)    285.    294]. 

73.  Webster  D.  [quot  Merchants' 
Coal  Co.  V.  Fairmont  Coal  Co.,  160 
Fed.  769.  779,  88  CCA  23;  Peo.  v. 
New  Tork  Super.  Ct.,  10  Wend.  (N. 
T.)   285,  294]. 

74.  Webster  D.  [quot  Merchants' 
Coal  Co.  V.  Fairmont  Coal  Co.,  160 
Fed.  769.  779,  88  CCA  23:  Peo.  v. 
New  Tork  Super.  Ct.,  10  Wend.  (N. 
Y.)    285,   294]. 
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tiooal;^'<  that  whioh  is  superadded  to  another  thing 
of  the  same  character  and  not  substituted  for  it.'* 
The  term  signifies  that  two  things  are  to  be  added 
together  or  taken  one  after  another,  instead  of  one 
'being  a  repetition  or  in  substitution  of  the  other)" 
a  harmonious  coexistence  and  cooperation  rather 
than  a  consolidation  of  two  things  int?  one.'* 

In  law.  That  which  augments  43  evidence,  facts, 
or  arguments  of  the  same  kind." 

OnmnlativB  offensft.  An  offense  which  can  be 
committed  only  by  a  repetition  of  acts  of  the  same 
kind,  which  acts  may  be  committed  on  different 
days,  as  the  offense  of  being  a  common  seller  of  in- 
toxicating liquors.*" 

Onmnlative  remedy."  A  remedy  crdhted  by  stat- 
ute in  addition  to  one  which  still  remains  in  force,*' 
and  when  a  statute  gives  a  new  remedy,  and  con- 
tains no  negative,  express  or  implied,  of  the  old 
remedy,  the  new  one  provided  is  cumulative,  and  the 
party  may  elect  between  the  two.** 

OUNDiMAN.    Red.*< 

CXTinnLIITaUS.  a  camal  copnlation  consum- 
mated by  the  mouth  and  the  female  sexual  organ.** 

OXTFOtiA.  The  top  of  a  structure,  usually  a  cup 
shaped  spherical  roof,  although  the  term  also  ap- 
pli^es  to  any  smaller  structure  rising  above  the  roof, 
whatever  may  be  its  shape.**    A  cupola  is  not  a 

75.  Manntnarton  v.  Hocking  Valley 
R.  Co.,  183  Fed.  13S.  1S4. 

78.  Mannlnarton  v.  Hocking  Valley 
R.  Co..  18S  Fed.  133,  1&4. 

77.  Sweet  L.  D. 

78.  State  V.  Liaredo  Ice  Co.,  96 
Tex.  481.  466.  73  SW  961. 

79.  Webster  D.  [quot  Merchants' 
Coal  Co.  V.  Fairmont  Coal  Co.,  160 
Fed.  769,  779.  83  CCA  23;  Peo.  v.  New 
York  Super.  Ct..  10  Wend.  (N.  T.) 
2S6.    294]. 

[a]  szplanatozy  deflnltlon^— 
"When  one  thing  Is  cumulative  on 
another,  whether  It  be  vemedy,  pen- 
alty, or  power,  we  are  speaking  com- 
monly of  two  things  which  are  at 
least  consistent,  and  might  without 
incongruity  be  applied  at  the  same 
time,  as  Indictment  and  summary 
proceeding,  fine  and  imprisonment, 
action  for  breach  of  covenant  and 
ejectment  for  forfeiture.  Two  ways 
of  doing  the  same  thing  where  only 
one  of  two  can.  In  fact,  be  used,  niay 
make  a  case  of  election,  but  they  are 
hardly  cumulative."  Reg.  v.  Eastern 
Archipelago  Co.-,  1  E.  &  B.  310,  18 
EngL&Eq  167,  183,  118  Reprint  452 
[quot  Merchants'  Coal  Co.  v.  Fair- 
mont Coal  Co.,  160  Fed.  769,  779,  88 
CCA  231. 

SO.  Wells  V.  Com.,  12  Gray  (Mass.) 
826.  329. 

81.    CimiiilatlT*  aamadyi 
Against     association     and     members 

thereof  see   As.sociatlon8   }  119. 
Arrears  on   ground   rent   see  Ground 

Rents  [20  Cyc  1387]. 
As   to   appeal   see  Appeal  and  Error 

J  61. 
Award  see  Arbitration  and  Award  t 

645. 
Creation  of,  as:  ^ 

Affecting  vested  rights  see  Consti- 
tutional Law  1  569. 

Impairing    obligation    of    contract 
see  Constitutional  Law  i  729. 
Criminal    prosecution    for    Injury    to 

animal,    as    precluding    action    for 

exemplary  damages  see  Animals  If 

541,   542. 
Damage  caused  by  diseased  cattle  see 

Animals  {  156. 
Election  of  remedies  see  Election  of 

Remedies  [15  Cyc  251]. 
Existence  of  other  remedy,  as  affect- 
ing: 

Power  to  punish  for  contempt  see 
Contempt  t  76. 

Right   of  action   to  quiet  title   see 
Quieting  Title  [32  Cyc  1310]. 


story  of  a  building;*'  but  may  be  deemed  a  part  of 
the  roof,  since  architecturally  a  cuptola  is  a  hemi- 
spherical roof.** 

CUPOLA  FUSKAOE.  A  furnace  used  for  melt- 
ing pig  iron  for  the  purpose  of  casting  it  into  useful 
forms  and  articles.** 

OTTB.    A  common  abbreviation  of  curia.'* 

CUB.  ADV.  VULT.  The  common  abbreviation 
for  curia  advisi^ri  vult.'^ 

OXJBANDEBO.  In  Spanish  law,  one  who  prac- 
tices the  art  of  healing,  although  neither  a  physi- 
cian nor  a  surgeon;  called  also  practicante." 

OnSATE.  In  ecclesiastical  law,  properly,  an  in- 
cumbent who  has  the  cure  of  souls,  but  now  gener- 
ally restricted  to  signify  the  spiritual  assistant  of  a 
rector  or  vicar  in  hia  cure;'*  an  official  temporary 
minister  in  the  English  church,  who  represents  the 
proper  incumbent,'*  being  regularly  employed  either 
'  to  senre  in  his  absence  or  as  his  assistant,  as  the  case 
may  be.*' 

OUBATIVE  ACT.**  A  curative  act,  in  the  ordi- 
nary sense  of  that  term,  is  a  retrospective  law  act- 
ing on  past  causes  and  existing  rights.*'  Such  laws 
are  passed  to  validate  irregularities  in  legal  proceed- 
ings, or  to  give  effect  to  contracts  for  failure  to 
comply  with  technical  legal  requirements.** 

OUBATOS  **  (Spanish  curador).  In  the  civil  law, 


Foreclosure  of  mortgi^ge  see  Mort- 
gages [27  Cyc  15151. 

Injury  to  servant  see  Master  and  Ser- 
vant [26  Cyc  1380]. 

Judgment  against  real  estate  for 
taxes  as  additional  remedy  to  en- 
forcement of  lien  of  tax  see  Taxa- 
tion [87  Cyc  1303]. 

Landlord's  Hen  see  Landlord  and  Ten- 

'^  ant  [24  Cyc.  1248]. 

Nature  of  statutory  remedies  see  Ac- 
tions (f  102-109. 

Of  vendor  of  real  estate  see  Vendor 
and  Purchaser  [39  Cyc  1847]. 

Quo  warranto  as  affected  by  addi- 
tional remedy  of  Individual  relator 
see  Quo  Warranto  [32  Cyc  1416]. 

Redemption  from  tax  sale  see  Taxa- 
tion   [37   Cyc   1381]. 

Relief  against  judgmenl  see  Judg- 
ments [23  Cyc  381]. 

Removal  of  assignee  see  Assignments 
for  Benefit  of  .Creditors  i  205.    ' 

Taxes  see  Taxation   [37  Cyc  1233]. 
89.     Bouvier   L.   D.    [quot  Chicago, 

etc.,    R.   Co.    v.   Chicago,   148    111.    141, 

160,  35  NE  881]. 

83.  Bowles  V.  Neely,  28  Okl.  656, 
561,  115  P  344. 

84.  U.  S.  V.  Roque,  11  Philippine 
422.   428. 

85.  State  V.  Murray  136  La.  253, 
259.  66  S  963.  See  also  Fellatio; 
Sodomy  [36  Cyc  501]. 

86.  Davis  V.  Buss  Mach.  Works, 
169  Mich.  498,  502.  135  NW  303. 

87.  Davis  V.  Buss  Mach.  Works, 
169  Mich.  498,  £02,  135  NW  303. 

88.  Standard  D.  [quot  Smith  v. 
New  York  Cent.,  etc..  R.  Co.,  164  App. 
DIv.  421.  422.  160  NYS  233]. 

89.  Vinton  V.  Hamilton.  104  U.  S. 
486,  488,  26  L.  ed.  807  (where  It  was 
said:  "It  constitutes  part  of  the 
equipment  of  a  foundry.  In  shape  It 
is  generally  a  hollow  cylinder.  The 
Iron  is  melted  by  substantially  the 
same  process  as  the  ore  in  a  blast 
furnace.  The  cupola  furnace  has  an 
Iron  notch  but  no  cinder  notch,  be- 
cause there  is  generally  so  little  cin- 
der or  slag  In  pig-iron,  as  to  render 
such  an  opening  unnecessary"). 

90.  Black  L.  D.  See  also  (Turia 
post  p  404. 

91.  Burrlll  L.  D.  And  see  Clement 
V.  Chlvls,  4  M.  &  R.  127,  129  (where 
the  abbreviation  Is  used).  See  also 
Curia  Advlsari  Vult  post  p  404. 

99.     Escrlche  Dlcclonario. 
93.     Black  L.  D.    [clt  1   Blackstone 
Comm.    p    393;    3    Stephen    Comm.    p 


88].      See    also    Cure   of    Souls  post 
P  404. 

94.  Black  L.  D.  [cit  1  Blackstone 
Cemm.  p  393;  8  Stephen  Comm.  p 
88]. 

95.  Black  L.  D.  [clt  1  Blackstone 
Comm.  p  393;  3  Stephen  Comm.  p 
881 

[a]  In  ••xljr'tlinM  the  t•n■l"e■n• 
tlu''  would  have  had  la  England,  aa 
it  still  has  In  Roman  Catholic  coun- 
tries, a  much  wider  meaning  tlian 
that  which  a  "curate"  or  "perpetual 
curate"  now  bears  In  England — such 
a  meaning  as  our  liturgy  still  pre- 
serves In  our  church  when  it  speaks 
of  "Bishops  and  Curates."  Mason  v. 
Lambert,  12  Q.  B.  795,  803,  64  ECL 
795,  116  Reprint  1069.  See  also 
Clergyman  11  C.  J.  P  838;  Religious 
Societies  [34  Cyc  1142-1149]. 

98.    Onratlv*  actt 
Generally  see  Constitutional  Law  ii 

785-802:,  Statutes     [36     Cyc    1016, 

1175,    1221,    1237]. 
To  constitute  record  of  defective  deed 

notice   see    Vendor   and   Purchaser 

(39  Cyc  1786]. 
Validating: 

Consolidation  of  railroads  see 
Railroads  [33  Cyc  428]. 

Entry  on  or  patent  for  public  land 
see  Public  Lands  [32  Cyc  858]. 

Corporation  of  municipality  see 
Municipal  Corporation  [28  Cyc 
172]. 

Indictment  or  Information  see  In- 
dictments and  Informations  [22 
Cyc  491]. 

Purchase  of  state  land  see  Public 


Lands  [32  Cyc  1117]. 
:egistration  of  i" 
Cyc  697]. 


Registration  of  deed  see  Deeds  [13 


Road  proceeding  see  Highways  li^ 
Cyc  131]. 

Sale  of  school  land  see  Public 
Lands   [32  Cyc  896]. 

Unstamped  documents  see  Consti- 
tutional Law  {  797. 

Will  see  Wills  [40  Cyc  2115]. 

97.  Meigs  V.  Roberts.  162  N.  T. 
371,  378.  56  NE  838,  76  AmSR  822  [clt 
Cooley  Const.  Llm.  p  4*4]. 

98.  Meigs  V.  Roberts,  162  N.  T. 
371,  378,  56  NE  838,  76  AmSR  522' 
See  also  Healing  Act  [21  Cyc  381].    , 

99.  OnrMort 

Appointment  pending  appeal  see  Ex- 
ecutors and  Administrators  [18  C?o 
109]. 

Cessation  of  power  by  appearance  or 
heirs  see  Executors  and  Adminls- 


For  later  cuass,  dsTslopniMits  and  ohaiiffta  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number.' 
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one  of  the  two  elasses  of  ^oardians;'  for  the  Boman 
law  recognized  two  forms  of  gnardianship :  Tntela, 
in  which  the  intervention  of  a  tutor  was  necessary 
for  valid  juridical  acts;  and  c'ura,  in  which  the 
pupil's  (ward's)  property  was  under  the  manage- 
ment of  a  curator.'  The  latter  was  again  divided 
into  curaminorum,  or  guardianship  of  minors;  cura 
prodigi,  or  guardianship  of  prodigals  (spendthrifts) ; 
and  cora  furiosi,  or  guardianship  of  insane.*  These 
terms  have  been  carried  into  the  modern  civil  law,* 
and  the  distinction  between  tutela  and  cura  has 
been  preserved 'in  some  jurisdictions.'  A  curator 
may  be  appointed  for  those  under  parental  power 
or  tutelage  to  take  charge  of  matters  which  the 
parent  or  tutor,  for  any  reason,  cannot  adminis- 
ter;' or  where  a  tutor  has  not  yet  been  appointed;^ 


or  for  an  adult  who  is  incapacitated  by  physical 
infirmity;*  or  for  an  absentee  who  is  unable  to  ad- 
minister his  property;*  or  for  a  child  en  ventre  aa 
mere,  to  protect  its  future  rights;'"  or  for  an  un- 
known party  in  interest;'*  or  for  public  trust  fund 
without  a  trustee.'*  In  the  absence  of  specific  pro-  - 
vision  to  the  contrary,  the  rules  of  tutorship  are 
applicable  to  the  curator.'* 

Curator  a4  hoc  is  one  appointed  for  a  particular 
purpose,  that  is,  a  special  curator,'*  as  ^here  the  in- 
terests of  parent  or  curator  conflict  with  those  of 
the  pupil,'*  or  where  it  is  liecessary  to  effect  service 
of  process  on  a  nonresident.'* 

Curator  ad  litem  is  one  appointed  to  represent 
the  pupil  in  litigation." 


trators  [18  Cyc  147]. 
Of   estate    see    Absentees    }f    10-41; 

Guardian  and   Ward    [21   Cyc  78]; 

Insane    Persons     [22     Cyc     1141]; 

Spendthrifts  [36  Cyc  802]. 
Property     of     minor     assessable     In 

name  of,   for   purpose   of   taxation 

see  Taxation  [37  Cyc  784]. 
Replevin   by    see    Replevin    [84    Cyc 

14J0]. 
Sufliclency   of   affidavit    for   appoint- 
ment of  see  Infants  [22  Cyc  666]. 

L  Senseman's  App.,  21'  Pa.  SSI, 
333  (where  it  was  said:  "The 
.tuthorlty  of  a  guardian  bears  a 
near  resemblance  to  that  of  a 
father,  and  is  plainly  derived  out  of 
it;  the  guardian  being  only  a  tem- 
porary parent.  He  usually  performs 
the  office  of  both  tutor  and  curator 
of  the  Roman  Law;  the  former  of 
which  had  charge  of  the  maintenance 
and  education  of  the  minor,  and  the 
latter  the  care  of  his  fortune"). 

2.  "There  is  a  distinction  between 
the  offices  of  a, tutor  and  curator:  a 
tutor  Is  vested  with  the  management 
both  of  the  person  and  the  estate  of 
hlj  pupil;  while  a  curator's  sole  con- 
cern is  with  the  estate;  and  this  has 
Elven  rise  to  the  maxim.  Tutor  datur 
personse,  curator  ret."  Mackende 
Rom.  L.  p  158. 

On  the  other  hand,  a  much  later 
authority  observes:  "Tutela  was  era- 
ployed  in  two  cases:  first,  in  the  case 
of  impuberes  (tutela  Impuberum); 
secondly.  In  the  case  of  women 
(tutela  mulierum).  In  the  former  the 
tutor  had,  in  the;  latter  he  had  pot, 
the  rieht  of  gestio.  The  essence  of 
cura,  on  the  other  hand,  consists  in 
the  right  of  gestio,  1.  e.  In  the  right 
of  the  curator  to  deal  with  the  ward's 
property  in  his  (the  ward's)  stead. 
The  purpose  of  a  cura  is  to  exclude  a 
person  who  is  Incapable  of  manag- 
ing his  property  from  such  manage- 
ment The  curator  is.  at  the  same 
time,  the  guardian  and  the  represen- 
tative of  his  ward.  There,  can  be  no 
carator  without  gestio.  On  the  other 
hand,  a  curator  has  no  auctorltatis 
Interposltio,  1.  e.  he  cannot  enable  a 
person  of  Imperfect  capacity  to  con- 
clude juristic  acts  himself  in  spite  of 
his  imperfect  capacity."  Sohm  Rom. 
U  (3d  ed)  pp  448-489. 

S.    Sohm  Rom.  L.  (Sd  ed)  f  lOS. 

4,  [a]  rot  •xmmai*,  the  Spanish, 
which  retains  them  almost  literally, 
that  is,  curador,  tutor. 

fc  Louisiana. — "We  do  not  -think 
Uie  minors  are  properly  before  the 
jourt,  as  the  oath  taken  by  Philip  H. 
Uemti  was  not  as  Tutor  ad  hoc,  but 
M  Curator  ad  hoc.  We  will  be  ob- 
liRed  to  remand  the  cause,"  Brian  v. 
Bonvlllaln.  62  La.  Ann.  1794,  1808, 
28  8  261. 

Uisaourl. — "We  have  adopted  the 
term  'curator*  from  the  civil  law,  and 
it  is  applied  to  th«  gtiardtan  of  the 
<Mate  of  the  ward  as  distinguished 
from  the  guardian  of  his  person.  Our 
■tatute  recognises  the  father,  and 
after  his  death  the  mother,  as  the 
■latural  guardian  of  both  person  and 
ntate;  but  if  the  minor  have  indepen- 
wnt  property,  security  must  be  given, 


and  accounting  be  had  tn  the  same 
manner  as  though  a  stranger  were 
appointed,  and  in  appointing  .strang- 
ers the  appointment  must  specify 
whether  it  be  of  the  person  or  of 
the  person  and  estate.  'The  guardian 
of  the  person,  whether  natural  or  le- 
gal, shall  be  entitled  to  the  charge, 
custody  and  control  of  the  person  of 
his  ward,  and  the  care  of  his  educa- 
tion, support  and  maintenance;  the 
curator  shall  have  the  care  and  man- 
agement of  the  estate  of  the  minor, 
subject  to  the  superintending  control 
of  the  court;  and  the  guardian  of  the 
person  and  estate  of  the  minor  shall 
have  all  the  powers  and  perform  all 
the  duties  both  of  a  guardian  of  a 
person  and  curator.'  (Wagn.  Stat. 
675,  t  17).  Sectloln  29  (p.  (76)  pro- 
vides that  the  Probate  •  Court  shall 
order  the  proper  education  of  minors, 
and  for  that  purpose,  when  the  per- 
sonal estate  is  Insuftlctent,  it  may 
order  the  sale  or  lease  of  the  real 
estate."  Duncan  v.  Crook,  49  Mo. 
116,  117. 

Argentina. — Civ.  Code  lib  I  J  11 
tit   VII  cap   II. 

Chill.— Civ.,  Code  lib  I  tit  .XIX  et 

Germany. — Civ.  Code  arts  1909- 
1921. 

Japan. — Civ.  Code  art  808. 

Mexico. — Civ.  Code  lib  I  tit  XI.~ 

Scotland. — Mackenzie  Rom.  L.  p 
168;   Bell    U  D. 

Uruguay.— Civ.  Code  lib  I  tit  X,  XI. 

Venezuela.— Civ.  Code  lib  I  tit  IX. 

[a]  Onardlan  at  ooauaoa  law 
comvarsdj — (1)  In  the  civil  law  the 
terra  "curator"  Is  employed  for 
"guardian,"  but  by  the  common  law 
a  guardian  is  one  who  has  been 
lawfully  Invested  with  the  care  of 
the  person  of  an  Infant,  or  as  rep- 
resentative of  his  interest.  Larned 
v.  Renshaw,  S7  Mo.  458,  460  (where 
the  court  said:  "The  distinction  here 
taken  between  guardian  and  curator, 
we  think.  Is  more  artificial  than 
real,  when  applied  to  the  question 
involved  in  this  case.  Undoubtedly 
there  is  a  line  of  demarcation  exist- 
ing between  them  and  they  perform 
separate  functions;  they  may  respec- 
tively be  commHted  to  different  per- 
sons, though  both  are  frequently 
Joined  in  the  same  individual'').  (2) 
"At  common  law,  the  king  was  con- 
sidered to  have  the  care  of  all  per- 
sons unable  to  care  for  themselves. 
This  care  was  exercised  by  the 
Court  of  Chancery  through  a  guar- 
dian appointed  by  it,  whose  func- 
tions were  those  of  the  tutor  or 
curator  of  the  civil  law,  the  former 
of  whom  had  charge  of  the  mainte- 
nance and  education  of  the  Infant, 
and  the  latter  the  care  of  his  es- 
tate." Sproule  V.  Davles,  69  App. 
DIv.  602,  BOS.  76  NTS  229.  (3)  "The 
guardian  with  us  performs  the  office 
both  of  the  tutor  (a  teacher)  and 
curator  (a  guardian)  of  the  Roman 
laws;  the  former  of  which  had  the 
charge  of  the  maintenance  and  edu- 
cation of  the  minor,  the  latter  the 
care  of  his  fortune;  or,  according  to 
the   language  of   the   court   of  chan- 


cery, the  tutor  was  the  committee 
of  the  person,  the  curator  the  com- 
mittee of  the  estate.  But  this  office 
was  frequently  united  in  the  civil 
law;  as  It  Is  always  in  our  law  with 
regard  to  minors,  though  as  to  luna- 
tics and  idiots  it  is  commonly  kept 
distinct."     1  Blackstone  Comm.  p  460. 

6.  Louisiana, — The  guardian  of  an 
Interdict  (Judicially  declared  incom- 
petent) is  here  called  curator.  Rev. 
Civ.  Code  art   406   et   seq. 

Oermany. — For  example,  for  the 
management  of  property  which  the 
pupil  receives  on  condition  that  it 
shall  be  exempt  from  parent's  or 
tutor's  control.  Civ.  Code  art  1909. 
The  donor's  choice  must  be  named 
as  curator  and  the  former's  approval, 
or  the  court's,  is  necessary  for  any 
deviation  from  the  terms  of  the  gift. 
Civ.  Code  art  1917. 

».     Germany. — Civ.    Code   art    1909. 

8.  Germany. — Civ.  Code  art  1919 
(providing  also  that  the  appointment 
must  be  upon  the  adult's  applica- 
tion). 

a.  Louisiana. — State  v.  Parish  Ct. 
Judge.  16  La.  81,  85. 

Germany. — Civ.  Code  art  1911. 

10.  France. — Civ.   Code  art   393. 
Germany. — Civ.    Code    art   1912. 
Italy. — Civ.    Code  art   236. 

11,  For  example,  an  unborn  or 
unidentified  reversionary  heir.  Ger- 
man   Civ.   Code   art    1913. 

13.     German  Civ.   Code  art  1914. 

13.  Germany. — Civ.  Code  art  1916. 
Japan.— Civ,   Code   art   909. 

14.  Derepas  v.  Shallus,  15  La.  371, 
373;  State  v.  Parish  Ct.  Judge,  16  La. 
81,  83.  See  generally  Absentees  §( 
10-41. 

15.  Italy.— Civ.   C^ode  art   224. 
Japan. — Civ.   Code   art   909. 

16.  Derepas  v.  Shallus,  15  La.  371, 
374. 

17.  Macallan  says,  when  a  pupil 
becomes  a  pursuer  or  defender  of^  a 
process,  a  tutor  ad  litem  must  be 
appointed:  the  summons  or  defense 
for  the  pupil  must  first  be  in  court. 
Practical  Dig.  L.  Scotland  p  6.  And 
see  2  Bell  L.  D.  pp  230.  232,  S7S: 
and  Ibid  tit  curatory.  For  minors 
not  under  pupilage  a  curator  ad 
litem  Is  appointed  for  the  same  er^ds. 
Mrs.  Monroe  in  1813-1814  was  a  mi- 
nor, and  her  proper  representative 
ad  litem  would  have  been  a  cura- 
tor. Mr.  Bell  says  that  the  law  of 
Scotland  requires  that  a  curator  for 
the  minor  should  be  made  a  party 
to  Judicial  proceedings  in  which  he 
Is  Interested.  Where  the  minor  al- 
ready has  curators,  they  are  to  be 
cited  with  him.  WHere  he  has  no 
tutors  or  ciKators,  tutors  and  cura- 
tors must  be  cited  edictally,  and 
when  appearance  Is  made  for  the  mi- 
nor, a  curator  ad  litem  must  be 
appointed  for  him;  and  if  this  be 
omitted,  any  decree  in  foro  against 
him  will  be  reaucible  on  that  ground. 
The  appointment  is  made  on  motion 
of  either  party  by  the  Judge  before 
whom  the  process  depends.  1  Bell  L. 
D.  340,  349,  tit  Curatory;  Monroe  v. 
Douglas.  4  Sandf.  Ch.  (N.  T.)  126. 
200. 
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CURATOBSHIP— CURIA    CANCELLARIM,   ETC. 


OUEATOESHIP.    The  office  of  a  curator." 

CUBATKIX.  A  woman  who  haa  been  appointed 
to  the  office  of  curator." 

CUBB.  The  common,  meaning  of  the  word,  as 
applied  to  a  street,  is  a  stone  or  row  of  stones,  or  a 
similar  construction  of  concrete,  wood,  or  other  ma- 
terial, along  the  margin  of  the  roadway,  as  a  limit 
to  th'e  roadway  and  a  restraint  upon  and  protection 
to  the  adjoining  sidewalk  space.*" 

The  curb  line  of  a  street  is  the  dividing  line  bie- 

■  tween  the  roadway,^  ^  which  is  that  portion  of  the 

street  to  be  used  by  horsemen  and  vehicles,'*  and 

that  portion  of  the  street  reserved  on  each  side  of 

the  roadway  for  the  use  of  pedestrians.*' 

OUSBY  HOOKS.  A  peculiar  form  of  the  hock, 
considered  as  rendering  the  horse  more  liable  to 
throw  oiit  a  curb.** 

CUBE.'  Aa  a  noun.  A  method  or  course  of  reme- 
dial treatment  for  disease,  whether  successful  or 
not;*'  a  healing;**  the  act  of  healing;*'  restoration 
to  soundness  from  a  wound.** 

As  a  verb.     To  heal,  as  a  wounded  limb.*'    Also, 

18.  Black  L.  D.  See  also  Curator 
ante  p  402. 

[a]  '•4<Hii<iitrtXKtloii''  altlBtfTiialiea. 
— ^A  "curatorsblp"  differs  from  an 
"administration,"  in  that  the  latter 
continues  In  full  force  until  a  final 
settlement  occurs,  and  meanwhile 
the  executor  or  administrator  repre- 
sents the  heirs  and  creditors  of  the 
decedent;  but  Hirhere  the  minor  comes 
of  age  the  event  terminates  the  cura- 
torship  as  to  all  things  except  the 
settlement  between  the  minor  and 
the  Incumbent  curator.  State  v. 
Greer,  101  Mo.  A.  669,  74  SW 
8S1. 

\9.  Black  Ii.  D.  See  also  Cross 
V.  Cross,  4  Gratt.  (45  Va.)  2B7,  264 
(where  the  term  is  used  and  dis- 
tlngulsh'Sd  from  "executrix  de.  son 
tort"). 

ao.  Lyman  v:  Ocero,  222  111.  379, 
381.    78    NB    830. 


to  prepare  for  preservation  by  drying,  salting,  ett." 

OXTBED  BY  VEBDIOT.  ,An  expression  which 
signifies  that  the  court  will,  after  verdict,  presume 
or  intend  that  the  particular  thing  which  appears 
to  be  defectively  or  imperfectly  stated  or  omitted  in 
the  pleading  was  duly  proved  at  the  trial.*' 

CUBE  OF  SOULS.  In  English  ecclesiastical  law, 
the  spiritual  charge  of  a  parish,  including  the  ordi- 
nary and  regular  duties  of  an  officiating  clerg}-- 
man.**    Sometimes  abbreviated  to  "cure."*' 

CUBIA.  In  the  civil  and  canon  law,  a  court  or 
tribunal.  Thus  the  ecclesiastical  courts  of  the  Bo- 
man  church  are  known  as  curiffl.** 

CUBIA  ADVISAEI  VULT.  Literally  "The 
court  wishes  to  consider  the  matterr"**  The  order 
curia  advisari  vult  manifests  the  fact  that  the  hear- 
ing is  complete  and  the  postponement  is  for  allow- 
ing deliberation  by  the  court — not  with  the  view  to 
further  or  other  hearing  in  the  premises.**  It  is 
commonly  abbreviated  to  cur.  adv.  vnlt.  or  c.  a.  v." 

CUBIA  OANCELLABLS  OFFIOINA  JUSTI- 
TLffi.** 


ai.  Wetmore  v.  Chicago,  206  111. 
367,  368.  69  NE  284;  TopUff  v.  Chi- 
cago, 196  111.  215,  217,  63  NE 
692 

XI.  Wetmore  v.  Chicago,  206  ni. 
367.    368.    69    NB    234. 

93.  Wetmore  v.  Chicago.  206  111. 
367,  368,  69  NE  234;  Topliff  V.  Chi- 
cago,  196   111.   215.    217,  63   NE  692. 

94.  Bailey  v.  Forrest,  2  C.  &  K. 
131.    132.    61    ECL   131. 

96.  Century  V>. 

98.  Webster  D.  [quot  Ft.  Worth, 
etc.,  R.  Co.  V.  Wininger,  (Tex.  Civ. 
A.)    159    SW    881,    885]. 

97.  Webster  D.  [quot  Ft.  Worth, 
etc.,  R.  Co.  v.  Wininger,  (Tex.  Civ. 
A.)    159   SW  881,   885]. 

98.  Webster  D.  [quot  Ft.  Worth, 
etc.,  R.  Co.  v.  Wininger,  (Tex.  Civ. 
A.)    159    SW   881,    886]. 

[a]  Aa  •ppU«a  to  sick  MBiasB.  ■ 
"The  term  "cure'  was  probably  cm- 
ployed  originally  in  the  sense  of  tak- 
ing charge  or  care  of  the  disabled 
seaman,  and  not  in  that  of  positive 
healing."  The  Atlantic,  2  F.  Cas.  No. 
620,  1  Abb.  Adm.  451,  480  [quot  The 
City  of  Alexandria,  17  Fed.  890.  394]. 
To  same  effect  The  Bouker  No.  2, 
241  Fed.  881,  833.  154  CCA  533;  The 
Mars,  149  Fed.  729,  731,  79  CCA  435; 
The  Troy,  121  Fed.  901.  906.  See 
also  Seamen    [35  C!yc   1200]. 

99.  Webster  D.  [quot  Ft.  Worth, 
etc.,  R.  Co.  v.'Winninger,  (Tex.  Civ. 
A.)    159   SW   881]. 

[a]  "XteprovM"  dfartlBmlsliM.— 
"The  ordinary  meaning  of  the  term 
'improved.'  when  reference  is  made 
to  one  afflicted  with  mental  or  phys- 
ical disease  or  sickness,  is  that  his 
condition  has  been  ameliorated,  that 
he  has  grown  better,  that  he  is  mak- 
ing progress  towards  a  recovery.  It 
does  not  convey  the  idea  that  there 
has    been    a    complete    recovery    nor 


that  the  patient  Is  well.  Insanity 
may  be  either  total  or  partial,  and 
one  may  be  greatly  improved  and  still 
not  be  restored  to  reason  and  judg- 
ment. One  who  has  been  Insane  may 
be  so  far  improved  that  he  Is  no 
longer  dangerous  to  himself  and  oth- 
ers, and  so  that  there  is  no  necessity 
for  restraining  him  in  an  asylum  or 
hospital,  and  still  be  mentally  un- 
sound, and  also  be  incapable  of  man- 
aging or  caring  for  his  own  estate." 
Johnson  v.  Schoch,  85  Kan.  837,  839. 
118   F   696. 

30.  Century  D. 

'  [a]  "Oiirad  mMtt"  Is  used  inter- 
changeably with  the  term  "salted 
meat."  Florida  Packing,  etc.,  Co.  v. 
Carney,  51  Fla.   190,   196,   41   S  190, 

[b]  K««tB  techixloaUy  known  »■ 
"eared,"  as  contradistinguished  from 
"fresh  meat,"  are  those  which  have 
been  treated  with  salt,  smoke,  etc., 
and  keep  in  an  edible  condition  In- 
definitely even  in  the  warmest  lati- 
tude, whereas  the  same  meats  when 
untreated  and  fresh,  although  cap- 
able of  being  kept  In  their  fresh  and 
natural  condition  for  long  periods 
in  a  low  temperature,  either  natural 
or  artificial,  quickly  spoil,  become 
putrid  and  unfit  for  use  when  sub- 
ject to  high  or  even  mean  or  ordinary 
temperatures.  Florida  Packing,  etc., 
Co.  V.  Carney,  51  Fla.  190.  196,  41  S 
190.  See  also  Treadwell  v.  Anglo- 
American  Packing  Co.,  13  Fed.  22,  24 
(holding  that,  where  a  sale  of  "cured 
meat"  was  made  by  a  broker  to  a 
merchant  at  Memphis,  the  term  Is 
to  be  Interpreted  according  to  the 
understanding  of  the  trade  at  Mem- 
phis, and  not  according  to  that  where 
the  seller  resided.  If  there  is  any 
substantial  difference  between  the 
two). 

[c]  "Pnlly  onred." — Where,  in  the 
particular  trade  of  selling  and  buy- 
ing bacon  and  pork  sides,  the  words 
"fully  cured"  were  used  as  descrip- 
tive of  the  classification  of  articles 
sold,  in  a  contest  In  regard  thereto, 
such  words  are  to  have  the  meaning 
attached  to  them  by  experts — that  Is, 
persons  in  the  trad^.  Featherston  v. 
Rounsaville.    73   Ga.   617.   619. 

31.  Treanor  v.  Houghton,  103  Cal. 
53,  56.  36  P  1081  [quot  1  Chitty 
PI.  p  705];  State  v.  Keena,  63  Conn. 
329.  332,  28  A  522  (where  the  court 
further  said:  "And  such  Intendment 
must  arise  not  merely  from  the  ver- 
dict but  from  the  united  effect  of  the 
verdict  and  the  issue  upon  which  the' 
verdict  was  given");  Walters  v. 
Ottawa,  240  III.  259.  265,  88  NE  651; 
Alford  v.  Baker,  53  Ind.  279,  283: 
Peck  V.  Martin,  17  Ind.  115,  117;  Mer- 
rick v.  Metropolis  Bank.  8  Gill  (Md.) 
59,   75;   Hershfield   v.   Aiken,   8  Mont. 


442,  452;  Jackson  v.  Pesked,  1  H.  & 
S.  234,  105  Reprint  88.  To  same  ef- 
fect White  v.  Concord  R.  Co.,  30 
N.  H.  188,  209;  Bedell  v.  Stevens, 
28  N.  S,  lis,  122.  See  also  Indict- 
ments and  Informations  [22  Cyc 
485];  Pleading  [31  C^yc  763];  Trial 
[38   Cyc   1811]. 

[a]  Bsaaon  for  tli*  ml*. — "The 
doctrine  upon  this  subject  Is  found- 
ed upon  the  common  law,  and  Is  in- 
dependent of  any  statutory  enact- 
ments. The  general  principle  upon 
which  it  depends  appears  to  be  that 
where  there  is  any  defect.  Imperfec- 
tion, or  omission  in  any  pleading. 
whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection 
upon  demurrer,  yet,  if  the  issue 
joined  be  such  as  necessarily  re- 
quired on  the  trial  proof  of  the  facts 
so  defectively  or  Imperfectly  stated 
or  omitted,  and  without  which  It  Is 
not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given,  the 
verdict,  such  defect.  Imperfection,  or 
omission  is  cured  by  verdict.' 
Ciiltty  PI.  p  705  [quot  Treanor  v. 
Houghton,  103  Cal.  53,  56,  36  P 
1081]. 

39.     Burrill   L,.   D. 

[a]  Applied  to  the  soleauilxatlaii 
of  matrimony. — The  term,  as  used  in 
the  statute  providing  that  all  regu- 
lar ministers  of  the  gospel  of  every 
denomination  having  the  "cure  o( 
souls"  shall  be  authorised  to  sol- 
emnize the  '  rites  of  matrimony  ac- 
cording to  the  rites  ajid  ceremonies 
of  their  respective  churches,  and 
agreeably  to  the  rules  in  the  act 
prescribed,  does  not  Imply  "a  neces- 
sity, that  the  minister  should  be  the 
Incumbent  of  a  church  living,  or  the 
pastor  of  any  congregation  or  con- 
gregations in  'particular.  But  those 
terms  import,  that  the  person  is  to 
be  sometfilng  more  than  a  minister 
or  preacher  merely;  and  that  he  has 
faculty,  according  to  the  constitu- 
tion of  his  church,  to  celebrate  matri- 
mony, and  to  some  extent,  at  least, 
has  the  power  to  administer  the 
christian  sacraments,  as  acknowl- 
edged and  held  by  his  church."  State 
v.   Bray,  35  N.  C.  289.  292. 

33.  Burrill    L.    D. 

34.  Escriche    Diccionario. 

35.  Ex  p.  Doak.  188  Ala.  40$.  412. 
66  S  64.  See  also  Thompson  v.  But- 
ler. 2  Lev.  55,  56,  83  Reprint  447 
(where  the  term  is  employed). 

38.  Ex  p.  Doak,  188  Ala.  406,  412,  > 
66   S  64. 

87.     Black  L.   D. 

38.  A  maxim  meaning  "The  court 
of  chancery  is  the  workshop  of  Jus- 
tice." Black  L.  D:  [clt  2  Inst.  P 
552]. 


For  tetMT  e»a«s,  aevalopmmts  and  ofcanr**  in  the  law  see  cuniulatlve  Annotations,  same  title,  page  and  note  number- 


CURIA   CLAUDENDA—CVBBENCT 


[17  C.  J.]     405 


CUBIiL  CLAXTDENSA.  An  obsolete  writ  to 
compel  another  to  make  a  fence  or  wall,  which' he 
was  bound  to  make,  between  his  land  and  plain- 
tiff's.™ 

CUBIA  EOCLESIASTICA  LOCTTM  NOK  HA- 
BET  SUPEB  nS  QUiE  JUSIA  SUNT  COM- 
MDMIS.*' 

CUBIA  PAALIAHENTI  SUIS  PB0PBII8  LEOI- 
BUS  8UB8ISTIT." 

CUBIOSA  ET  GAFTI08A  UTTEBPRETATIO 
m  LEGE  BEPBOBATUB.«' 

CUBIOSUS  DEBET  ESSE  CBEDITOB  QUO 
VERTATUB." 

CUBNOCE.  In  old  English  law,  a  measure  con- 
taining four  bushels  or ,  half  a  quarter  of  com.'** 

OUBBAirr.  A  very  small  kind  of  raisin  or  dried 
grape  imported  from  the  Levant,  chiefly  from  Zante 

3>.    RapaUe  &  L.  L.  D. 

40.  A  maztm  meaning  "An  ecclesi- 
astical court  has  no  jurisdiction  over 
matters  of  common  law,"  or  "An 
ecclesiastical  court  has  no  power  over 
matters  In  common  law.  Morgan 
Leg.    Uaz.;    Feloubet    Leg.    Max. 

41.  A  maxim  meaning  "The  court 
of  parliament  is  governed  by  its  own 
peculiar  laws."     Black  L.   D. 

4S.  A  maxim  meaning  "A  curious 
and  captious  interpretation  of  the 
law  "is  tt>  be  reproved."  Bouvler  Lt 
D.  » 

43.  A  maxim  meaning  "The  cred- 
itor should  inquire  how  [the  money] 
Is  applied."     Trayner  Leg.   Max. 

44.  BUck   L.   it. 

45.  Century  D.;  Webster  Int.  D. 
Iquot  In  re  Wise,   73.  Fed.   183.   187]. 

[al  KlatozleaI<— "Referring  to  the 
history  and  scientific  classification 
of  the  dried  Imported  currant  of 
commerce,  the  court  in  California 
says  It  Is  "a  kind  of  raisin  made 
from  a  small,  seedless  grape,  grown 
not  only  on  the  island  of  Zante,  but 
also,  and  to  a  much  greater  extent, 
on  the  mainland  of  Greece  and  other 
neighboring  localities.  It  derives  the 
name  of  "currants"  from  the  fact 
that  in  times  past  it  was  shipped 
from  the  city  of  Corinth.  Greece.  In 
German  it  is  called  "Korlnthen";  In 
French,  "raisin  de  Corlnthe";  in 
Spanish,  "pesas  de  Corlntho."  It  Is 
a  raisin  grape,  as  distinguished  from 
a  shrub  currant,  with  which  its 
name  may  be  confounded,  but  frpm 
which  It  Is  entirely  distinct, — the 
former  belonging  to  the  grapevine 
family,  or  vltls  vinlfera,  of  plants; 
the  latter  to  the  shrub,  or  rlbes.  .  .  . 
On  the  vine  It  is  a  small-Sized  grape. 
When  picked  and  dried.  It  Is  a  dried 
grape,  or  kind  of  raisin." "  Hills 
Bros.  Co.  V.  U.  S.,  99  Fed.  264,  266, 
«»  CCA   500 


4«.    Encycl.  Brit,    (ed    1877)    [quot 
Zante  Currants,   73  Fed.   183,  187]. 

47.  Standard  D.   [quot  Zante  Cur- 
rents, 73  Fed.  183,  187.] 

48.  A    maxim    meaning    "The    law 
must  take  its  course."    Adams  Oloss. 

49.  cuirsBoy: 

As  medium  of  payment  see  Payment 

(30  Cyc  410  note  8). 
Bill  or  note  payable  In  see  Bills  and 

Notes   ::    228,    799,   1422;    Evidence 

(8  Cyc  272  note  41]. 
Certificate  of  deposit  payable   in  see 

Banks  and  Banking   }   236   note   39 

Confederate,    payment    in    see   Pay- 
ment [30  Cyc  1216J. 
Counterfeiting    see   Counterfeiting    ( 

10  et  seq. 
Depreciated: 
Liability  for  accepting  payment  see 
Executors     and     Administrators 
[18  Cyc   325];  Sheriffs  and  Con- 
stables  [35   Cyc   1700}. 
Specific    performance    of    contract 
see  Specific  Performance  [36  Cyc 
727]. 
Description  of,  in  indictment  for  lar- 
ceny see  Larceny  [25  Cyc  79]. 
Isatie  by   state    see   States    (36    Cyc 
197]. 


and  Cepbalonia,  and  used  in  cooking;^*  the  dried, 
seedless  fruit  of  a  variety  of  the  graiwvine  (vitis 
yinifera)  cultivated  principally  in  Zante,  Cepbalo- 
nia, Ithaca,  and  near  Patras,  in  the  Morea;**  a 
small,  seedless  raisin,  imported  from  the  Levant, 
and  called  .usually  "dried  currants"  and  "Zante 
currants."*' 
CUBBAT  LEX." 

CUBBENCT."  The  word  i«  far  from  having  'a 
settled,  fixed,  and  precise  meaning;  and  even  if  it 
had  such  a  meaning  in  general,  it  might  acquire  in 
certain  localities,  or  among  certain  classes,  a  differ- 
ent signification.'"  Thus  what  the  term  means  in 
a  note  or  bill  is  not  very  clear  without  some  refer- 
ence to  the  circulating  medium  at  the  time,  or  with- 
out knowing  what  meaning  is  attached  to  the  word 
generally,  by  those  who  use  it,  or  rather  without 
Des  Moines  Branch 


60.     Pllmer 
State    Bank,    18    Iowa    321,    330. 

[a]  Valted  SUtaa  ennaaeT''— "Na- 
tional currency  is  that  which  is  is- 
sued under  the  sanction  of  a  nation. 
The  nation  which  authorises  the  is- 
sue of  what  we  term  national  bank 
notes  is  the  United  States.  Consid- 
ering therefore  the  title  and  terms 
of  the  act  of  February  25,  1863  .  .  . 
in  connection  with  these  familiar  defi- 
nitions, we  think  it  fair  to  decide 
that  the  phrase  'United  States  Cur- 
rency' inoludes  the  "national  curren- 
cy' authorised  by  the  United  States 
—declared  to  be  for  many  important 
purposes  a  lawful  tender — and  de- 
signed to  circulate  as  a  medium  of 
trade  In  all  parts  of  our  country," 
State  V.  Gastlng,  23  La.  Ann.  609, 
610.  See  also  Obligation  [29  Cyc 
1311  note  64]. 

[b]  "OrMBbaok  enxraBoy." — A 
note  payable  In  "greenback  currency" 
is  payable  In  the  currency  of  the 
United  States,  and.  not  In  national 
or  other  bank  notes,  and  the  meaning 
is  the  same  as  if  it  ha&  been  made 
payable  in  dollars  only.  Burton  v. 
Brooks,  26  Ark.  215,  218  [quot  Black 
V.  Ward,  27  Mich.  191,  196,  15  AmR 
162]. 

[c]  "Oonunoa  enmnoy  of  AI»> 
buns." — "The  note  given  In  evidence 
in  the  present  case  Is  payable  In  the 
common  currency  of  Alabama.  Cur- 
rency Is  a  word  of  extensive  applica- 
tion. It  means,  among  other  uses, 
a  continual  passing  from  hand  to 
hand,  and  circulation;  as  the  curren- 
cy of  coin,  bank  bills,  bills  of  credit, 
etc.  As  applied  to  contracts  to  pay 
money.  It  must  be  understood  in  the 
sense  In  which  the  pal-tles  intended 
it.  If  their  Intention  can  be  ascer- 
tained. We  can  have  no  difficulty 
in  determining  its  meaning  in  the 
case  before  us.  The  laws  of  this 
State  have  provided  for  the  estab- 
lishment of  Banks,  and  the  emis- 
sion of  a  vast  paper  circulation  as 
the  representative  of  money.  This 
paper  we  must  know  at  the  time  the 
note  In  question  was  made,  was  the 
common  currency;  it  was  paid  and 
received  in  all  ordinary  transactions, 
though  it  had  depreciated  greatly 
below  Its  par  value."  Carlisle  v. 
Davis,   7   Ala.    42,    44. 

[d]  "Oonunon  cvxTsnoy  In  Axkaa- 
sss.** — The  term  In  which  certain  pa- 
per was  made  payable  has  been  held 
designed  to  point  out  a  different  cur- 
rency from  that  which  was  legal,  and 
to  refer  to  depreciated  paper,  which 
was  then.  In  fact,  the  common  medi- 
um of  business.  DlUard  v.  Evans, 
4  Ark.  175.  178.  See  also  WUburn 
V.  Oreer,  6  Ark.  265,  258  (holding 
that  the  terms  "currency  of  this 
state"  or  "current  bank  paper  of  this 
state,"  and  all  other  such  terms, 
clearly  mean  bank  notes,  and  are  dis- 
tinguishable from  the  term  "good 
current  money  of  this  state,"  which 
means  the  current  coin  of  the  United 
States). 

[e]  "Illlapis  onxxMioT.'* — (1)  A 
term  designed  not  to  specify  the  pa- 


per of  a  particular  class  of  banks, 
but  rather  a  particular  description 
of  bank  paper.  Chicago  F.  &  M.  Ins. 
Co.  V.  Kelron,  27  111.  501,  606.  (2) 
Where  plaintiffs  deposited  money 
with  defendants,  who  were  bankers  in 
Chicago,  and  received  from  them  a 
certificate  sUting  that  plaintiffs  had 
deposited  in  their  office  seventeen 
hundred  and  eighty-one  dollars  and 
forty-two  cents,  "Ills,  cy.,  payable  to 
the  order  of  themselves,"  on  the  re- 
turn of  the  certificate,  it  was  held 
that  the  fair  construction  of  the 
terms  "Ills,  cy.,"  if  applied  to  the 
payment  of  the  certificate,  was  that 
the  same  might  be  paid  in  bills  of 
banks  which  at  the  time  of  payment 
were  received  and  passed  as  ordinary 
currency  in  Illinois,  in  the  usual 
transaction  of  business;  but  that  pay- 
ment could  not  be  made  in  the  same 
bills  which  were  received  by  defend- 
ants. Hulbert  v.  Carver,  37  Barb. 
(N.  Y.)  62,  63  [all  40  Barb.  246,  263]. 

[f  ]  "Onneiioy  of  Xeatooky." — The 
term,  in  common  acceptation,  would 
not  be  understood  to  mean  anything 
else  than  the  common  circulating 
medium  in  the  state,  and  therefore 
would  include  a  bank  note  which 
might  at  any  time  have  been  con- 
verted Into  money,  and  was  in  fact 
in  the  common  understanding  of  the 
community  the  currency  of  Kentucky. 
Lampton  v.  Haggard,  3  T.  B.  Mon. 
(Ky.)  149,  150.  See  also  McChord 
V.  Ford,  3  T.  B.  Mon.  (Ky.)  166,  167 
(where  the  court  said:  "The  word 
'current'  precedliKC  the  word  'money,' 
cannot  change  its  meaning,  because  It 
is  equally  applicable  to  that  kind  of 
money  made  current  by  act  of  Con- 
gress, which  in  truth.  Is  the  only 
current  money  of  Kentucky"). 

[g]  "Maryland  cnrreBoy." — Gard- 
ner V.  State,  26  Md.  146,  161  (where 
a  statute  defining  what  Is  currency 
expressly  recognizes  "dollars  and 
cents"  as  the  currency  of  the  state). 

[h]  "Oureiuy  current  in  this 
Oonunonwealtli  [Kaasaclmsetts]." — 
A  phrase  which.  In  an  Indictment, 
has  been  held  equivalent  to  "current 
as  money  In  this  Commonwealth." 
Com.  V.   Griflflths,  126  Mass.  262,  253. 

[11  "Onzrency  of  tlie  state  of  Kls- 
slsslppl." — The  term  "can  only  mean  j 
that  which  has  been  declared  to  be 
a  legal  tender,  because  currency  im- 
plies lawful  money."  Mitchell  v. 
Hewitt,  13  Mies.  361,  366.  To  same 
effect  Ballard  v.  Wall,  2  La.  Ann. 
404,    405. 

[j]  ••Onzrenoy  of  this  stats  [Mis- 
soBrl]." — ^A  note  payable  In  "curren- 
cy of  this  State"  Is  payable  in  gold 
or  silver  coin,  or  in  the  notes  of  the 
bank  of  Missouri.  "If  it  be  admitted 
that  the  note  .  .  .  was  payable  'in 
the  currency  of  this  State,'  then  we 
shall  not  have  much  difficulty  In  as- 
certaining what  are  the  legal  rights 
of  the  parties.  These  terms  import 
either,  first,  gold  or  silver  coin,  which 
is  the  constitutional  currency  of  the 
United  States,  the  'tender  money'  of 
the  several  states  of  the  Union;  or, 
second,  the  notes  of  the  Bank  of  the 
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knowing  -what  speeifle  idea  the  word  is  used  fo 
express."  Its  primary  meaning  is  a  passing  or 
flowing — something  which  flows  along  or  passes 
from  hand  to  hand;'*  a  continual  passing  from  hand 
to  hand,  and  circulation."  In  its  comhiercial  as 
well  as  its  popular  sense  the  term  has  been  defined 
as  **  bank  bills  or  other  paper  money  which  pass  as 
a  circulating  medium  in  the  business  community  as, 
and  for,  the  constftutional  coin  of  i  thb  country;'* 
bank  bills,  or  other  paper  money  issued  by  authority, 
which  pass  as  and  for  coin;**  bank  notes,  or  other 


paper  money,  issued  by  authority,  and  whieh  are 
continually  passing,  as  and  for  coin;*'  a  ebaraeter 
of  paper  which  is  current,  and  not  a  denomination 
of  bills  withdut  reference  to  their  currency.*'  These 
definitions,  however,  are  too  restricted,**  and  the 
term  is  broad  enough  to  include  gold  and  silver,  as 
well  as  what  is  usually  termed  paper  currency;*" 
coin,  or  such  bank  notes  as  pass  freely  in  commer- 
cial transactions  as^money,  and  regarded  as  neariy 
equivalent  to  coin  ;*^  coin,  bank  notes,  or  notes  issued 
by  the  government;*';  coin;**  money — coined  money 


State  of  MiBBOuii,  the  Issuing  of 
which  Is  authorlEed  by  the  laws  of 
this  State,  and  cannot  by  any  fair 
construction  be  made  to  mean  the 
notes  of  the  several  banks  Incorpo- 
rated by  the  laws  of  other  States, 
which  for  the  time  being  may  have 
been  In  circulation  in  this  State.  But 
If  the  note  was  "payable  in  the  cur- 
rent money  of  Missouri,'  as  the  oblig- 
or subsequently  stated,  then  all  ne- 
cessity for  construction  is  absolutely 
excluded,  for  the  terms  explain  them- 
selves, and  can  only  mean  'tender 
money,*  gold  or  silver  coin.  And 
this,  too,  without  Invoking  the 'aid 
of  the  principle,  that  the  language 
In  an  obligation  Is  to  be  taken  most 
strongly  against  the  maker  thereof." 
Cockrill  v.  Kirkpatrtck.  »  Mo.  697, 
701. 

[k]  "Onmnejr  of  K«w  Jwmt."— 
"Bank  bills,  at  the  time  of  this  con- 
tract C1819],  were  called  money,  were 
received  as  money,  were  convertible 
into  gold  and  silver  coin,  nay,  in- 
deed, were  preferred  to  coin,  as  every 
day's  experience  at  the  counters  of 
the  banks  abundantly  testiiles;  they 
were  the  universal  and  almost  the 
only  currency  in  New  Jersey."  Mc- 
Bowen  v.   Rose,   6  N.  J.   L.   687.  ' 

[1]  "V«w  Toxk  ■tats  oiizT«aoy.'*— 
Bhle  V.  Chlttenango  Bank,  24  N.  Y. 
548.  549. 

[m]  'VMmaylTaBla  ataetnusr."— 
Wharton  v.  Morris,  1  Dall.  (Pa.) 
126,   126,   1   L.  ed.   65. 

Ln]  "VhUlyplaa  cnnrenoy." — ^IJrba- 
no  V.  Ramlres,  IS  Philippine  271, 
273;  Rogers  v.  Smith,  10  Philippine 
319,  325;  U.'  S.  v.  Ling  fiun  Fan,  10 
Philippine  104;  Joc-Soy  v.  Vano,  8 
Philippine  119,  124:  Dougherty  v. 
Evangellsta,  7  Philippine  87,  40;  Oas- 
par  V.  Molina,  5  Philippine  197, 
199 

[b]  "Vena*****,  o  a  r  t  •  »  o  y." — 
Where  platntUt  declared  in  debt,  that 
defendants  by  their  writing,  obliga- 
tory, promised  to  pay  him  seven 
hundred  and  seventy-nine  dollars  and 
ninety-four  cents,  "to  be  discharged 
in  Tennessee  currency,"  the  court  in 
construing  the  term  said:  "This 
phrase  is  perfectly  well  understood 
not  to  mean  current  money  of  the 
United  States,  or  gold  and  sliver, 
and  Is  equally  well  known  to  have 
meant  that  the, debt  was  to  be  dis- 
charged in  the  bank  paper  of  the 
banks  of  Tennessee,  currently  in  cir- 
culation when  the  note  became  pay- 
able, at  the  nominal  value  of  such 
notes."  HIcklln  v.  Tucker,  2  Yerg. 
(Tenn.)  448,  449. 

[p]  "Madeaii  ennMwy."— Urbano 
v.  Ramlres,  15  Philippine  371.  372; 
Joc-Soy  'v.  Vano,  8  Philippine  118, 
120;  Oaspar  v,  Molina,  6  Philippine 
197    199. 

[q]  "Xilah'  enR*Bey.''-^"There  is 
no  lawful  money  of  Ireland;  it  is 
merely  conventional.  There  is  neith- 
er gold  nor  silver  coin  of  legal 
currency — nothing  but  copper.  .  .  . 
There  is  no  such  thing  as  Irish  mon- 
ey; It  Is  Irish  currency."  Lansdowne 
V.  Lansdowne,  2  Bligh.   60,  78,  4  Re- 

Srint  250  [quot  Black  v.  Ward,  27 
tlch.  191,  198,  15  AmR  162;  Qray 
V.  Worden,  29  V.  C.  Q.  B.  635,  639]. 
[r]  "Oanada  onrresojr." — "A  note 
payable  in  Canada  currency  means 
no  more  and  no  less  than  that  it 
Is   payable    In   Canada    money  at    the 


Canada  standard,  and  that  it  Is  gov- 
erned as  to  the  amount  it  calls  for, 
by  the  same  rule  as  if  it  had  been 
made  in  Canada,  and  payable  in  so 
many  dollars,  without  containing  any 
further   direction."      Black    v.    Ward, 

27  Mich.    191.    200,    15   AmR    162. 

Bl.  Pllmer  v.  Des  Moines  Branch 
State    Bank,    16    Iowa    321,    329. 

[a]  "OwrMnejr  naed  la  the  com- 
moa  tnuriasM  of  Oi*  eonatry."— In 
construing  the  term  as  used  in  a 
note,  dated  In  Virginia  on  March  3, 
18C4,  to  be  paid,  with  interest,  three 
yearj  from  date.  In  the  currency  used 
in  the  common  business  of  the  coun- 
try at  the  date  of  the  maturity,  the 
court  held  that  parol  evidence  was 
admissible  to  show  what  was  the 
true  understanding  of  the  parties  in 
respsct  to  the  kind  of  currency 
meant,  or  with  reference  to  which, 
as  a  standard  of  value,  it  was  made 
and  entered  into,  saying:  "If  this 
case  is  to  be  considered  with  our 
eyes  closed  to  the  condition  of  the 
country  at  the  date  of  the  contract, 
and  to  the  surrounding  circum- 
stances, and  without  reference  to  the 
act  of  Assembly  for  the  adjustment 
of  Confederate  contracts,  and  to  the 
parol  evidence  In  the  record;  if  our 
view  Is  to  be  narrowed  down  to  the 
face  of  the  paper,  and  to  consider 
it,  as  we  would.  If  It  had  been  exe- 
cuted in  a*  time  of  profound  peace, 
before  the  war  or  since  the  war.  It 
is  unquestionably  with  the  plaintiff. 
Payment  would  be  due  In  United 
States  currency;  that  being  the  cur- 
rency used  in  the  common  business 
of  the  country  at  the  maturity  of 
the  contract.  But  we  are  not  re- 
stricted, nor  are  we  at  liberty  to 
restrict  ourselves,  to  that  narrow 
view.  We  are  bound  to  ascertain, 
as  far  as  we  can,  by  the  act  afore- 
said, which  we  have  declared  to  be 
valid  law,  what  was  the  true  under- 
standing and  agreement  of  the  par- 
ties as  to  the  kind  of  currency  with 
which  the  cbntraot  was  solvable;  or 
with  reference  to  which  as  a  stand- 
ard of  value  it  was  entered  Into. 
And  to  this  end,  we  are  not  restricted 
to  the  evidence  of  the  writing;  but 
it  is  our  duty  to  consider  all  other 
relevant  evidence,  parol  or  written, 
direct  or  circumstantial,  express  or 
presumptive;  to  weigh  the  whole  to- 
gether, and  thence  to  draw  our  con- 
clusions." Calbreath  v.  Virginia 
Porcelain,  etc.,  Co.,  22  Oratt.  («S  Va.) 
697,    701. 

sa.  Chicago  F.  ft  M.  Ins.  Co.  v. 
Kelron,    27   iTl.    501,    506. 

63.  Carlisle  v.  Davis.  7  Ala.  42, 
44. 

5*.  Chicago  F.  &  M.  Ins.  Co.  v. 
Keiron,   27   III.   601.   506. 

BS.  Osgood  V.  McConnell,  32  III. 
74,    77;    Galena    Ins.    Co.    v.    Kupfer, 

28  111.  332.  335,  81  AmD  284  [quot 
Pllmer  v.  Des  Moines  Branch  State 
Bank,    16    Iowa    321,    3291. 

[a]  "Onrruit  baak  UUa"  npaoar- 
moaa^— Where  a  certificate  of  deposit 
admitted  the  reception  of  a  certain 
sum  In  current  bank  notes,  to  be 
paid  In  like  funds,  It  was  held  that 
the  promisor  was  estopped  from 
showing  that  the  funds  were  not 
current,  the  court  saying:  "This  court 
has  repeatedly  held,  that  currency 
and  current  bank  bills  have  a  fixed, 
known   signiflcation.     That  the  term 


currency  means  bank  bills,  or  other 
paper  money,  which  passes  as  a  cir- 
culating medium  In  the  business 
community,  as  and  for  the  constitu- 
tional coin  of  the  country.  Current 
bank  bills,  it  will  be  perceived,  mean 
precisely  the  same  thing  as  curren- 
cy." Osgood  V.  McConnell,  32  III. 
74,  77.  Compare  Black  v.  Ward,  27 
Mich.  191,  194,  15  AmR  162  (wiiere 
the  court  said:  "The  only  oases  in 
which  it  has  been  held-  that  'cur- 
rency' does  not  mean  money  (ex*- 
cept  where  it  has  been  qualified  by 
some  further  definition),  are  certain 
cases  in  Iowa  and  Wisconsin,  all  of 
which  rest  entirely  upon  the  author- 
ity of  decisions  where  the  papers  in 
question  were  expressly  payable  in 
bank-notes.  None  of  these  decisions 
supports  the  idea  that  'currency'  and 
bank-notes  are  purely  convertible 
terms,  and  the  Inference  is  unwar- 
ranted, unless  founded  on  what  doea 
not  appear  in  any  of  these  deci- 
sions"). 

sa.  Springfield  M.  &  F.  Ins.  Co.  v. 
Tlncher,  30  111.  399,  403  (where  the 
court  said:  "Current  bills,  or  curren- 
cy, are  of  the  value  of  cash,  and 
exclude  the  Idea  of  depreciated  baper 
money");  Chicago  Mar.  Bank  v.  Rush- 
more,  28  111.  463,  476;  Swift  v.  Whit- 
ney, 20  111.  144,  146. 

87.  Wharton  L.  Lex.  [qUOt  Chicago 
F.  &  M.  Ins.  Co.  V.  Kelron,  27  111. 
601,  605;  Pllmer  v.  Des  Moines  Branch 
State  Bank.  16  Iowa  321,  328;  Re  St. 
Boniface  EHectlon,  8  Man.  474.  477]. 
See  also  Bank  Note  6  C.  J.  p  1183. 

68.  Chicago  F.  &  M.  Ins.  Co.  v. 
Kelron,  27  III.  501,  506. 

69.  Pllmer  v.  Des  Moines  Branch 
State  Bank,  16  Iowa  321,  329. 

ao.  Britain  v.  State;  62  Tex.  Cr. 
169,   173,   106  8W  817. 

[a]  •tatatocy  dsOalttoa^— "The 
species  of  coins  which  have  been,  and 
which  may  be  struck  at  the  Mint  of 
the  United  States,  and  the  rates  of 
foreign  coins,  as  have  been  or  shall 
be  severally  regulated  and  estab- 
lished by  Congress."  Md.  Code  art 
32  }  1  [quot  Gardner  v.  State,  26  Md. 
146,    161]. 

61.  Springfield  M.  &  F.  Ins.  Co. 
V.  Tlncher,  30  111.  899,  402  [quot 
Webster  v.  Pierce,  36  III.  168,  164]. 

63.  Leonard  v.  State,  115  Ala.  80, 
82,  22  S  664;  Noble  v.  State,  69  Ala. 
73.  81. 

63.  Wharton  L.  Lex. '  [quot  Re  St. 
Boniface  Election,  8  Man.  474,  477]. 

[a]  "■peota"  OlatlBiralshed. — "The 
terms  in  specie  are  merely  descrip- 
tive of  the  kind  of  dollars  In  which 
the  note  is- payable,  there  being  dif- 
ferent kinds  in  circulation,  recognized 
by  law.  They  mean  that  the  desig- 
nated number  of  dollars  in  the  note 
shall  be  paid  in  so  many  gold  or  sti- 
ver dollars  of  the  coinage  of  the  Unit- 
ed States.  They  have  acquired  this 
meaning  by  general  usage  among 
traders,  merchants,  and  bankers,  and 
are  the  opposite  of  the  terms,  in 
currency,  which  are  used  when  It  Is 
desired  to  make  a  note  payable  In 
paper  money.  These  latter  terms,  'in 
currency,,  mean  that  the  designated 
number,'  of  dollars  is  payable  In  an 
equal  number  of  notes  which  are  cur- 
rent In  the  community  as  dollars." 
Ilrebllcock  v.  Wilson,  12  Wall.  (U.  S.) 
687,  696,  20  L.  ed.  460  (per  Field,  J.). 
See  also  Coin   11  C.  J.  p,95e. 


For  Istar  oases,  devalopmeats  and  oluwffss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  paper  money  equally;**  money  current  by  law, 
nr  paper  equivalent  in  value  circulating  in  the  busi- 
ness eonuniinity  at  par;'°  current  money  °*  in  the 
legal  sense,*'  unless  there  is  something  in  the  instru- 
ment itself  to  require  a  different  interpretation;** 
money  which  is  authorized  by  law;**  lawful  money;'* 
money  which  passes  at  a  fixed  value,  from  hand  to 
band;'^  what  passes  among  the  people,  an'd  is  made 
by  them  to  answer  iti  some  d^ree  the\  purpose  of 
money.'*  Currency  is  the  circulating  medium,  and 
is  generally  used  to  indicate  the  aggregate  of  coin, 
bills,  notes,  etc.,  iiv, circulation;'.^  as,  a  metallic  cur- 
rency;'* a  mixed  currency;"  and  paper  currency, 
etc.'*  Aside  from  extrinsic  circumstances  or  a 
peculiar  and  acquired  meaning,  currency  is  that 
which  eircnlates  current  as  money."  If  gold  and 
silver  circulate  as  money,  they  are  currency;'*  if 
bank  notes,  circulate  as  money,  they  are. currency;'* 
thus  currency  may  be  composed  of  either  coin  or 
paper  or   both.***     The   broad    and   comprehensive 


meaning  of  the  word  is  sucb  as  to  show  that  it  may 
with  propriety  be  used  in  reference  to  things  of 
different  values  when  applied  to  a  medium  of  ex- 
change of  property;*^  hence  when  used  in  reference 
to  a  circulating  medium,  or  as  a  representative  of 
values  in  the  trade  or  commerce,  it 'does  not  neces- 
sarily mean  cash,  but  is  equally  applicable  to' any- 
thing which  is  usec^  as  a  circulating  medium,  and  is 
generally  accepted  in  trade  as  representative  of 
values  of  property;*^  something  which  circulates  as 
a  medium  for  trade.**  In  a  large  and  perhaps  just 
sense,  the  term  includes  not  only  gold  and  silver 
bank  bills,  but  bills  of  exchange  also.  It  may  in- 
clude all  that  adjusts  exchanges  and  settles  balances 
in  the  operations  of  trade  and  business;**  but  if  we 
understand  by  currency  the  legal  money  of  the  coun- 
try, and  that  which  constitutes  a  legal  tender  for 
debts  and  is  the  standard  measure  of  value,  then 
undoubtedly  nothing  is  included  bnt  g^ld  and  sil- 


ver.' 


M.  Klauber  v.  BlKirerBtafl,  47  Wis. 
SSI.  S<1.  S  NW  357,  32  AmR  773. 

[al  A»  numtT' — "  'Currency'  la 
not  necessarily  "money';  whatever  cir- 
culates conventionally  on  its  own 
credit  as  a  medium  of  exchangre, 
-whether  it  be  bank  notes,  bills  of  ex- 
change, tor  government  securities,  be- 
ing thus  practically  current,  is  prop- 
erly currency.  But  such  currency,- 
merely  spontaneous,  is  not  *moaey,' 
which  is  the  legal  medium  of  ex- 
change, and  the  only  true  standard  of 
value."  Griswold  v.  Hepburn,  2  Duv. 
(Ky.)   20,   33. 

68.  Phelps  .V.  Town,  14  Mich.  373, 
378  [quot  Hatch  v.  Dexter  First  Nat. 
Bank.  94  Me.  348,  851,  47  A  908,  80 
AmSR  401]. 

W.  Fry  v.  Dudley,  30  L>a.  Ann. 
368.  372;  Dugan  v.  Campbell,  1  Oh. 
lis.    119. 

•7.  Fry  V.  Dudley,  20  Ia.  Ann.  3(8, 
372. 

6&    Dufan  V.  Campbell,  1  Oh.  115, 

"*•  <- 

69.  Bouvler  L.  D.  [quot  Black  v. 
Ward.  27  Mich.  191.  196,  15  AmR 
142;  Butler  v.  Paine,  8  Minn.  324, 
329]. 

n.  Mitchell  V.  Hewitt  13  Miss. 
3(1.  366. 

71.  Bouvler  L.  D.  [quot  Black  ▼. 
Ward,  27  Mich.  191,  196,  16  AmR 
162;  Butler  v.  Paine,  8  Minn.  324, 
329]. 

78.  Lackey  v.  Miller,  61  N.  C.  26, 
28.     See  also  Money  [27  Cyc  817]. 

ra.  Worcester  D.  [quot  Pllmer  v. 
Dcs  Moines  Branch  State  Bank,  16 
Iowa  321,  328]. 

T*  Worcester  D.  [quot  Pllmer  v. 
Des  Melnes  Branch  State  Bank,  16 
lows  321,    329]. 

76.  Worcester  D.  [quot  Pllmer  v. 
Des  Moines  Branch  State  Bank,  16 
Iowa  321,   839], 

76.  Worcester  D.  [quot  Pllmer  v. 
Des  Moines  Branch  State  Bank,  16 
Iowa  321.   329]. 

77.  Pllmer  v.  Des  Moines  Branch 
State  Bank,  16  Iowa  321^  829. 

78.  Pllmer  v.  Des  Moines  Branch 
State   Bank.    16    Iowa   321,    329. 

79.  Pllmer  v.  Des  Molnea  Branch 
State  Bank,  16  Iowa  321,  829. 

80.  Pllmer  v.  Des  Moines  Branch 
State  Bank,  16  Iowa  321,  329. 

81.  Chicago  F.  A  M.  Ins.  Co.  v. 
Keiron,   27    111.   601,    506. 

8S.  Chicago  F.  Sc  M.  Ins.  Co.  v. 
Keiron.  27  ni.  601,  507  (where  the 
court  said:  "Among  many  of  the 
native  tribes  on  the  head  waters  of 
the  Niger,  a  certain  kind  of  shells, 
called  kurdi,  is  used  as  such  cur- 
rency or  circulating  medium  ordinar- 
ily, about  2500  of  which  represent 
the  Talde  of  a  dollar;  among  others, 
•trips  of  cotton  cloth  are  used  as  cur- 
rency, and  among  many,  .both  are 
In  use.  as  well  as  money"). 

83.  State  V.  Oasting,  23  La.  Ann. 
<0»,  610. 


at,  4  Webster  Works  271  [quot 
dis.  op.  JuiUlard  v.  Oreenman,  110 
U.  S.  421.  456,  4  SCt  122,  28  L.  ed. 
204;  Griswold  V.  Hepburn,  2  Duv. 
(Ky.)   20,   37]. 

88.  4  Webster  Works  271  [quot 
dls.  op.  Juilliard  v.  Greenman,  110 
U.  S.  421,  465.  4  SCt  122,  28  L.  ed. 
204;  Griswold  v.  Hepburn,  i  Duv. 
(Ky.)   20.  87]. 

[a]  -  As  legal  tandar. — (1)  "Almost 
all  civilised  countries,  including  this 
oountry.  have  a  mixed  circulation  of 
coin  and  bank-notes.  'These  constitute 
the  currency  of  the  country — ^Its 
money;  and  the  general  term,  cur- 
rency. Includes  both.  Currency,  there- 
fore, means  money — coined  money 
and  paper  money  equally.  But  it 
means  money  only;  ana  the  only  prac- 
tical distinction  between  paper  mon- 
ey and  coined  money,  as  currency.  Is 
that  coined  money  must'  generally  be 
received,  paper  money  may  generally 
be  specially  refused,  in  payment  of 
debt:  but  a  payment  in  either  is 
equally  made  In  money — equally  good. 
The  confusion  In  the  cases  appears 
tb  have  arisen  for  want  of  proper 
distinction  between  money  which  is 
current  and  money  which  is  legal 
tender.  The  property  of  being  legal 
tender  is  not  necessarily  inherent  In 
money;  It  generally  belongs  no  more 
to  Inferior  coin  than  to  paper  mon- 
ey. In  the  use  of  the  term,  currency 
does  not  necessarily  include  all  bank- 
notes In  actual  circulation;  for  all 
bank-notes  are  not  necessarily  money. 
In  this  use  of  the  term,  currency  in- 
cludes only  such  bank-notes  as  are 
current  de  Jure  et  de  facto  at  the 
locus  in  quo;  that  Is,  bank-notes 
which  are  issued  for  circulation  by 
authority  of  law,  and  are  in  actual 
and  general  circulation  at  par  with 
coin,  as  a  substitute  for  coin.  Inter- 
changeable with  coin;  bank-notes 
which  actually  represent  dollars  and 
cents,  and  are  paid  and  received  for 
dollars  and  cents  at  their  legal  stand- 
ard value.  Whatever  Is  at  a  discount 
— that  is,  whatever  represents  less 
than  the  standard  value  of  coined 
dollars  and  cents  at  par — does  not 
properly  represent  dollars  and  cents, 
and  is  not  money;  is  not  properly 
included  in  the  word  currency.  In 
this  sense,  national  bank-notes,  which 
are  not  legal  tender,  are  now  as  much 
currency  as  treasury  notes,  which  are 
legal  tender.  This  construction  of 
the  term,  currency,  might,  perhaps, 
properly  be  extended  to  the  term,  cur- 
rent funds.  It  must  extend  to  the 
latter  term  whenever  It  is  used  In 
the  legal  sense  of  money.  Bankers 
and  money-dealers  cannot,  by  choice 
or  use  of  terms,  give  the  character 
and  attributes  of  money  to  anything 
not  money — to  anything  of  less  value 
than  money."  Klauber  v.  Bigger- 
staff,  47  Wis.  651,  560,  8  NW  367, 
32    AmR    773.      (2)    Plaintiff   sent    to 


defendants  for  collection  certain  bills 
which  on  their  face  were  payable  in 
currency.  Defendant  collected  them 
In  the  treasury  notes  *of  t)ie  then  so- 
called  Confederate  States,  and  held 
these  Identical  notes,  and  tendered 
them  .to  plaintiff  as  the  proceeds  of 
the  collection.  Plaintiff  refused  to  re- 
ceive them,  and  demanded  legal  cur- 
rency. The  result  of  the  controversy 
dei>ends  upon  the  construction  to  be 
placed  on  the  words  "In  currency," 
used  In  the  bills;  for.  If  defendants 
are  correct  In  their  Interpretation  of 
the  words,  plaintiff  would  have  no 
standing  In  court.  When  the  words 
in  instruments  may  convey  two  dif- 
ferent meanings — the  one  in  harmony 
with,  and  the  other  antagonistic  to, 
the  law — the  former  should  always, 
upon  principle,  be  adopted,  because  in 
that  sense  the  legal  effect  can  be 
given  to  the  Instrument,  while  the 
other  would  render  it  nugatory.  The 
words  "In  currency,"  in  the  bills 
which  defendants  undertook  to  col- 
lect for  plaintiff,  mean  current  mon- 
ey, in  the  legal  sense.  If  the  parties 
Intended  to  attach  a  different  mean- 
ing to  them,  the  instruments  them- 
selves should  show  It,  which  they  do 
not,  and  defendants  were  not  author- 
ized to  receive  in  payment  anything 
but  legal  currency.  Fry  v.  Dudley, 
20  La.  Ann.  368,  371,  372.  (3)  "At 
the  date  of  this  bill,  currency  was 
not  regarded  as  cash  by  the  com- 
munity. In  framing  their  notes  and 
bills,  the  word  was  adopted  with  the 
express  view  of  preventing  a  demand 
for  cash  or  specie.  The  value  of  cur- 
rency was  below  the  specie  standard, 
and  fluctuating,  receding  from  and 
advancing  to  the  value  of  specie.  The 
word  currency  was  Introduced  In  the 
sense  In  which  It  is  understood  after 
we  were  afflicted  with  a  depreciated 
currency,  and  to  prevent  a  demand 
for  lawful  money.  Experience  has 
taught  us  that  there  18  a  wide  dif- 
ference between  the  currency  con- 
templated by  law  and  the  actual  cur- 
rency." Farwell  v.  Kennett,  7  Mo. 
695,  697.  (4)  In  construing  a  note 
payable  In  "currency,"  the  court  said: 
"It  Is  evident  that  it  was  not  in- 
tended that  payment  should  be  in 
coin  or  'legal  tender'  government 
notes.  The  holder*  of  the  paper  couUl 
have  demanded  payment  thereon  In 
'legal  tender'  money,  without  any 
words  In  the  Instrument  Indicating 
the  currency  in  which  payment  should 
be  made.  .'The  instruments  most  evi- 
dently are  not  payable  in  coin,  nor 
In  notes  of  the  United  States  which 
are  made  legal  tender  for  all  debts. 
Some  other  medium  of  circulation  is 
described  by  the  word  'currency.'  We 
cannot  Judicially  know,  and  the  rec- 
ord is  silent  upon  the  point,  that  the 
paper  is  payable  In  a  circulating  me- 
dium which,  under  any  law  or  cus- 
tom.  Is   con.sidered   as   money,   or   as 
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CURRENT."  As  an  adjective.  Running;"  cir- 
culatory;** common;*"  flowing;""  moving;"  popu- 
lar;" passing;"*  or  present  in  its  progress;"*  now 
passing,  present  in  its  course,  as  the  current  month 
or  year."  The  term,  when  applied  to  the  currency 
of  the  United  States,  has  be«i  held  to  be  synony- 
mous with  "  lawful. "»« 

As  a  noan.    A  connected  series."^ 

In  electricity.  A  movement  of  electricity  analo- 
gous to  the  motion  of  a  stream  of  water  or  other 
liquid."* 

Pulsatory  current.  A  term  used  in  the  science  .of 
electricity  meaning  the  current  caused  by  sudden 
or  instantaneous  changes  of  intensity."" 

Vibratory  or  undnlatory  cnrrent.  The  teitai  is 
used  in  contradistinction  to  an  intermittent  or  pul- 
satory current  and  means  electrical  undulations  upon 
a  line  wire,  the  result  of  gradual  changes  of  in- 
tensity  exactly   analogous   to   the   changes '  in   the 


density  of  air  occasioned  by  simple  pendulous  n- 
brations.' 

CTJRRENT  AOOOUMT.' 

OTTRREirr  BAKK  BILLS  AND  NOTES.' 

CURRENT  BANK  PAPER,* 

CURRENT  BREAKER.  A  device  fixed  against 
the  inside,  of  the  roof  or  hood  of  a  trolley  car  just 
overhead  where  the  motorman  stands,  and  through 
which  the  electric  current  drawn  from  the  wire  on 
the  outside  passes." 

CUBJKBNT  BUSINESS  OF  THE  OARRIEB.  A 
statutory  phrase  *  meaning  that^business  which  is, 
'at.  any  particular  time,  in  the  present  course  of  its 
transactions.' 

CURRENT  EXPENSES.  Incidental  expenses;' 
ordinary  expenses;*  running  expenses;'"  any  con- 
tinuing, regular  expenditures  in  connection  with  the 
carrying  on  of  business  ;^^  continuing  regular  ei- 
penditures.**     As  applied  to  a  railroad,  the  term 


equivalent  thereto."  Huse  v.  Ham- 
blln,  29  Iowa  501.  505,  4  AmR  244. 

86.  See  also  phrases  infra  text  and 
notes  2-57. 

87.  Cent«ry  D!  [quot  State  v.  Bart- 
ley,  39  Nebr.  353.  360,  53  NW  172, 
23  LiRA  67];  Webster  D.  [quot 
Tucker  v.  Qulmby,  37  Iowa  11,  19; 
Cleburne  First  Nat.  Bank  v.  Graham, 
(Tex.  A.)  22  SW  1101,  1102];  Demp- 
sey  V.  McKennell,  2  Tex.  Civ.  A.  284, 
285.    23   SW   525. 

88.  State  v.  Bowman,  6  Vt.  694, 
597. 

89.  State  V.  Bowman,  6  Vt.  594, 
597. 

[a]  Oozrant  iatomuMoxL — "A  copy- 
right article  published  without  au- 
thority Is  not  'current  information,' 
free  for  the  use  of  all."  American 
Press  Assoc,  v.  Dally  Story  Pub.  Co., 
120  Fed.  766,  769,  57  CCA  70,  66  L.RA 
444. 

[b]  Onrra&t' market  valna,  ennrat 
m>ik«t  prica. — "Real  estate  has  a 
current  market  value  the  same  as 
personal  property,  though  It  may  be 
much  more  difficult  of  ascertain- 
ment." and  a  provision  in  a  will  that, 
if  any  residuary  legatee  desires  to 
purchase  any  of  the  real  or  personal 
property,  he  may  do  so  at  its  "current 
market  price,"  at  the  time  of  testa- 
tor's death,  as  valued  bV  the  execu- 
tors, etc.,  applies  to  real  as  well  as  to 
personal  property.  In  re  Walbrldge, 
198  N.  T.  234,  237,  91  NE  690. 

90.  Century  D.  [quot  State  v. 
Hartley,  89  Nebr.  363,  360,  58  NW  172, 
23    LRA    67].- 

91.  Century  D.  (quot  State  v. 
Bartley,  39  Nebr.  353,  360,  68  NW 
172.   23   LRA  67]. 

92.  State  V.  Bowman,  6  Vt.  594, 
597. 

93.  Webster  D.  [quot  Tucker .  v. 
Qulmby,  37  Iowa  17,  19;  Cleburne 
First  Nat  Bank  v.  Graham,   (Tex.  A.) 

22  SW  1101,  1102;  Dempsey  v.  Mc- 
Kennell. 2  Tex.  Civ.  A.  284,  285,  23 
SW   525. 

94.  Webster  T>.  [quot  Tucker  v. 
Qulmby,  37  Iowa  17,  19;  Cleburne 
First  Nat.  Bank  v.  Graham,  (Tex. 
A.)  22  SW  1101,  1102];  Dempsey  v. 
McKennell.    2   Tex.    Civ.   A.    284,    285, 

23  SW  525.  • 

[a]    Curant  qimrtar'a  rant. — Lang- 
.  ley   v.   Meir,    25   Qnt.   A.   372,    379. 

95.  Century  D.  [quot  State  v. 
Bartley,  39  Nebr.  353.  360.  58  NW 
172,  23  LRA  67];  U.  S.  v.  Brie,  etc., 
R.  Co..  235  U.  S.  513  521,  35  SCt 
193,  59  L.  ed.  335:  Blue  Star  SS. 
Co.  V.  Keyser,  81  Fed.  5074  509. 

90.  Wharton  v.  Morris.  1  Dall. 
(Pa.)    125,   126,   1   L.  ed.  65. 

[a]  Currant  ailvar  coin  of  tha 
Vnltad  Btataa, — State  v.  Bowman,  6 
Vt.   594.   597. 

[b]  "ConvarUMa"  dlstinmlaliaa. — 
"The  adjective  'current,'  when  qual- 
ifying money.  Is  not  the  synonym  of 
'convertible.' "      Stalworth    v.    Blum, 


41  Ala.  319,  321.  See  also  Currency 
ante  p  405. 

97.  Webster  D.  [quot  Tucker  v. 
Qulmby,  37  Iowa  17,  19;  Cleburne 
First  Nat.  Bank  v.  Graham,  (Tex.  A.) 
22  SW  1101,  1102];  Dempsey  v.  Mc- 
Kennell, 2  Tex.  Civ.  A.  .284.  286,  23 
SW   525. 

08,     Webster  Int.  D. 

89,  Dolbear'  v.  American  Bell  Tel. 
Co..  126  U.  S.  1,  531,  8  SCt  778, 
31    L.   ed.    863. 

1.  Dolbear  v.  American  Bell  Tel. 
Co.,  126  U.  S.  1.  531,  8  SCt  778,  31 
L.  ed.  868. 

5.  See  Accounts  and  Accounting  i 

3.  See  Bank  Notes  t  1  text  and 
notes, 

4.  See  Bank  Paper  6  C.  J.  p  1188. 

6,  Masterson  v.  St.  Louis  Transit 
Co.,    204   Mo.    507,    514,    103    SW    48. 

[a]  Its  oBea  is  to  prevent  an  ex- 
cess of  the  current  from  flowing 
through  the  motors.  Masterson  v.  St. 
Louis  Transit  Co.,  204  Mo.  507,  514, 
103  SW  48. 

[b]  An  axoeaa  of  onRant  causes 
the  device  to  open  with  a  flash  and 
a  report,  and  while  it  is  open  no  cur- 
rent can  pass  through.  Masterson 
v.  St.  Louis  Transit  Co.,  204  Mo.  507, 
514,    103    SW    48. 

6,  U.  S.  Pen.  Code  {  184  (relat- 
ing to  carriers  of  United  States 
mall). 

7,  U.  S.  V.  Erie  R.  Co.,  236  U.  S. 
613,  521,  36  SCt  193,  59  L.  ed.  336. 
See  also  Post  Office  [31  Cyc  974,  999]. 

■  [a]  Vha  tasm  doaa  not  masn  that 
the  described  business  should  have 
no  relation  to  the  past  and  no  con- 
nection with  the  future,  however  near, 
and  it  may  be  that  there  might  be  a 
business  so  completely  consummated 
or  so  much  In  speculation  that  it 
could  not  be  described  as  "current," 
as  distinguished  .from  exceptional 
business.  U.  S.  v.  Erie  R.  Co.,  235 
U.  S.  513,  521,  36  SCt  193,  69  L. 
ed.   335. 

8,  Atchison,  etc.,  R.  Co.  v.  To- 
peka,  95  Kan.  747,  749,  149  P  697. 

[a]  Onrrant  and  Incidental  ax- 
panaas.— The  term,  as  used  in  St. 
Paul  Charter  (1905)  p  37,  subs  22, 
means  the  reasonable  necessary  ex- 
penses, not  otherwise  provided  for, 
for  carrying  Into  effect  the  duties 
imposed  by  the  charter;  advertis- 
ing the  city  is  not  such  an  expense; 
but  Is  payable  out  of  the  contingent 
fund  for  promoting  the  welfare  of 
the  city.  Mitchell  v.  St.  Paul,  114 
Minn.    141,    143.    130    NW    66. 

[b]  "Oonnty  oharras  and  azpan^ 
aaa"  syaonymoiu.— The  words  "coun- 
ty charges  and  expenses"  are  synony- 
mous with  the  phrase  "current  ex- 
penses," as  used  in  a  statute.  These 
phrases  may  Include  such  charges 
and  expenses  as  are  Incidental  in  con- 
ducting the  business  of  the  county 
government    for    the    current    year. 


State  v.  Marion  County,  21  Kan.  419, 
434. 

[c]  ''Cnrrant  oonnty  axpandltuM" 
do  not  mean  county  expenditures  for 
years  other  than  the  year  for  which 
the  taxes  are  levied,  and  warrants  is- 
sued in  other  years  are  not  receiv- 
able in  payment  of  taxes  In  any  year 
other  than  that  In  which  the- warrant 
is  issued,  unless  there  is  an  excess 
of  revenue  after  paying  the  current 
expanses  to  the  county  for  such  year. 
Then  the  excess  may  be  applied  to- 
the  payment  of  outstanding  war- 
rants as  presented  In  the  payment  of 
county  taxes,  or  they  may  be  paid  by 
the  county  treasurer  out  of  any  funds 
in  his  hands  for  the  purpose.  State 
v.  Payne,  161  Mo.  663,  671,  52  SW 
412. 

8.  Taylor  v.  Mayo,  liO  U.  S.  330, 
338,  4  SCt  147,  28  L.  ed.  163;  Atchi- 
son, etc.  R.  Co.  V.  Topeka,  95  Kan. 
747.  749.  149  P  697.  See  also  New- 
man V.  Van  Nortwlck.  95  Wash.  489, 
164  P  61. 

[a]  The  araction  of  conntjr  linlU- 
In^  Is  not  "current  expenses"  of  a 
county,  but  is  an  extraordinary  and 
exceptional  expense.  When  perma- 
nent county  buildings  are  once  erect- 
ed and  completed,  the  beneflts  to  the 
county  are  permanent  and  continu- 
ous: and  while  the  erection  of  such 
buildings  Is  a  county  charge  and  ex- 
pense. In  the  sense  that  the  county 
under  proper  conditions  must  pay  the 
cost  of  them.  It  is  not  a  part  of  the 
current  expenses  of  the  county.  State 
V.  Marion  County,  21  Kan.  419,  434. 

10,  Merldan  Line  Drain.  Dist  v. 
Wlss,  258  111.  600,  602.  101  NB  941: 
Atchison,  etc..  R.  Co.  v.  Topeka.  95 
Kan.  747.  749,  149  P  697;  State  v. 
Board  of  Education  68  N.  J.  L.  49(, 
497,   53  A   236. 

[a]  "Currant  axjMnaaa  of  tha 
year,"  as  used  in  a  statute  authorii- 
ing  a  county  board  of  supervisors 
to  levy  a  tax  for  the  "current  ex- 
penses of  the  year,"  should  be  con- 
strued to  mean  the  "expenses  of  the 
current  year."  The  adjective  was 
meant  to  qualify  the  latter  word,  and 
hence  the  board  had  power  to  levy 
taxes  for  the  payment  of  expenses 
incurred  within  a  particular  year,  al- 
though for  buildings,  etc.,  which  was 
not  a  current  expense  In  the  sense 
that  it  was  one  that  occurred  every 
year,  or  from  year  to  year,  as  the 
erection  of  a  Jail.  Babcock  v.  Good- 
rich. 47  Cal.  488,  510.  See  also 
Potts  V.  Dunnvllle,  38  U.  C.  Q-  B. 
96,  102  (where,  in  construing  the 
term  "current  annual  expenses,"  the 
court  said:  "The  very  term  .  .  • 
shews  that  it  refers  to  that  which 
must  be  provided  for  year  by  year, 
as  di."!tinguished  from  that  which  is 
to  last  for  many  years"). 

11.  Merldan  Line  Drain.  DIst.  v. 
Wiss,  258  111.  600,  602,  101  NE  941.^ 

la.    Sheldon    v.    Purdy,    17   Wash. 


For  later  oaaaa,  davalopmanta  and  ohanf  aa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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will  inelude  ezpeziee  occasioned  by  repairs  and  the 
purchase  of  materials  for  the  improvement  of  the 
Foad;'^  expenses  incurred  within  a  reasonable  time.*^ 
CUSBENT  FUNDS.  The  phrase,  as  employed  in 
commercial  transactions,  has  a  fixed,  known  aignifi- 
eation."  As  used  in  notes  or  bank  checks,  the  words 
liave  been  frequently  defined  by  various  courts  as 
meaning  current  money;"  lawful  money;"  money;" 
or  such  fiinds  as  circulate  as  money  ;^''  funds  which 
are  current  by  law  or  money;*"  such  funds  only  as 
are  eurrent  by  law;'*  any  funds  which  are  made 
legal  tender  by  law;"  par  funds,  or  money  circu- 


lating without  any  discount;*'  all  funds  bankable 
in  tlie  state;**  funds  that  are  convertible  into  gold 
and  silver  at  par;*"  cash,  or  something  equivalent  to 
gold  or  silver;*'  cash,  or  paper  money  equivalent 
thereto;*'  whatever  is  receivable  and  current  by  law 
as  money,  whether  in  the  form  of  notes  or  coins.*' 
CUBBENT  MAKILA  HEMP.  A  term  used  in 
the  Philippine  Islands  indicating  hemp  of  a  certain 

quality.**  « 

xCUBBENT  MONEY.  Whatever  is  intended  To 
and  does  aptually  circulate  as  money ;"'  money  which 
passes  from  hand  to  hand  and  from  person  to  per- 


ns, 140.  49  P  228  [quot  Roach  v. 
Goodlntr,  11  Ida.  244,  2S0.  81  P  642] 
(where  the  court.  In  conatrulng;  the 
term  as  used  In  a  statute  creating  a 
fund  to  be  exclusively  applied  to  the 
current  expenses  of  the  common 
schools,  said:  "Both  the  terms  'sup- 
port' and  'current  expenses,'  when  ap- 
plied to  the  common  schools  of  this 
state,  mean  continuing  regular  ex- 
penditures for  the  maintenance  of 
the  schools.  Building'  a  new  school- 
house  and  purchasing  a  site,  while 
at  times  necessary  and  proper,  are 
unusual  and  extraoi^lnary  expendi- 
tures; and  the  legislature,  In  conso- 
nance with  the  constitution,  has  evi- 
dently had  this  In  mind"). 

13.  Poland  v.  Lamoille  Valley  R. 
Co.,   52   Vt.    144,    163. 

14.  Thomas  v.  Pe'orla,  etc.,  R.  Co., 
a  Fed.  808,  819  (applying  the  term 
to  a  railroad  company  in  the  hands  of 
a  receiver  In  mortgage  foreclosure 
proceedings). 

15.  State  V.  Bartley,  39  Nebr. 
153.  358,  58  NW  172,  23  LRA  67. 

IS.  Galena  Ins.  Co.  v.  Kupfer,  28 
III.  332,  335,  81  AmD  284  [quot 
Pllmer  v.  Des  Moines  Branch  State 
Bank,  1«  Iowa  321,  328];  Laird  v. 
Sute,  61  Md.  309,  311-;  State  v.  Bart- 
ley, 39  Nebr.  363,  JB8,  58  NW  172, 
23   LRA    67. 

(a]  "OOTMAt  tWtAM  ...  of  OUo." 
— "Our  law  recognltes  nothing  as 
'current  funds  of  the  State  of  Ohio,' 
but  gold  and  sliver  coin,  and  bank 
notes  Issued  by  banks  Incorporated 
by  the  State,  which  are,  by  law,  re- 
quired to  be  of  equal  value  with  gold? 
and  silver  coin  in  the  same  denom- 
ination." A  note  payable  in  current 
funds  of  the  state  of  Ohio  is  a  sum 
certain,  within  the  meaning  of  the 
statute  providing  that  "a  promissory 
note,  for  the  payment  of  a  sum  of 
money  certain,  to  the  payee  or  order, 
should  be  negotiable  by  Indorsement." 
White  V.  Richmond,    16   Oh.    5,    7. 

rb]  "OnrrMBt  fluids  at  Ptttabnzgr." 
— ^Where  a  note  was  made  payable  In 
"current  funds  at  Pittsburg,"  in 
1S38.  It  was  held  that  the  term  meant 
funds  which  were  generally  current 
in  business  transactions  in  that  city, 
and,  being  a  currency  that  had  to  be 
valued,  such  note  was  not  negotiable. 
Wright  V.  Hart,  44  Pa.  454,  457. 

[c]  "Cnrmit  fnnda  of  tb*  oontttr 
trManxy." — A  statutory  phrase  which 
has  been  interpreted  to  mean  state, 
county,  and  other  taxes  collected  by 
the  county  treasurer. '  Lancaster 
County  V.  State,  97  Nebr.  95.  99,  149 
NW  331.  . 

17.  State  V.  Bartley,  39  Nebr.  353, 
358.  58  NW  172,  23  LRA  67. 

IS.  American  Emigrant  Co.  v. 
Clark  47  Iowa  671,  672;  Haddock  v. 
Woods,  46  Iowa  432,  436. 

19.  American  Emigrant  Co.  v. 
Clark.  47  Iowa  671,  672. 

[a]  Dapractotad  papar  moamr^—A. 
check  drawn  for  "current  funds"  en- 
titles the  holder  to  demand  .coin  or 
its  equivalent.  The  court  said:  "Does 
'current  funds'  mean  depreciated 
bank  bills,  worth  only  fifty  or  sixty 
cents  on  the  dollar?  .  .  .  Currency  is 
bank  bills  or  other  paper  money, 
which  passes  as  a  circulating  medium 
in  the  business  community,  as  and 
for  the  constitutional  coin  of  the 
country.  They  are  that  description 
of  bank  bills  which  supply  the  place 


of  coin.  The  term  funds,  as  em- 
ployed in  commercial  transactions, 
usually  signifies .  money.  Then  the 
term  'current  funds'  means  current 
money;  par^unds,  or  money  circulat- 
ing without  any  discount.  This  check 
then  called  for,  and  appellant  liad 
the  right  to  demand,  funds  equal  In 
value  to  the  current  coin  of  the  coun- 
try. Such  as  is  received  and  paid 
on  debts,  in  the  purchase  of  prop- 
erty, and  in  ordinary  business 'trans- 
actions, at  par  aild  without  any  dis- 
count. This  the  bank  refused  to  pay, 
and  then  the  appellant  had  the  right 
to  resort  to  appellees  to  recover  that 
sum.  T^e  third  instruction  asserts, 
that  the  term  'current  t  funds'  may 
be  shown,  by  evidence,  to  have  a 
local  meaning.  When  a  word  has  a 
general  well-defined  signification,  it 
is  not  competent  to  change  that 
meaning  by  evidence."  Oalena  Ins. 
Co.  V.  Kupfer,  28  IlL  SS2,  S3S,  81 
AmD  284  [quot  Marc  v.  Kupfer,  S4 
111.  286,  293.  To  same  effect  Pllmer 
V.  Des  Moines  Branch  State  Bank, 
16  Iowa  321,  129].  But  see  Conwell  I 
V.  Humphrey,  9  Ind.  135,  138,  68  AmD 
611  (where  it  was  held  that  a  note 
payable  in  current  funds  was  payable 
in  current  paper  funds,  although  such 
funds  were  at  a  discount). 

90.  Hatch  V.  Dexter  First  Nat 
Bank,  94  Me.  348,  351.  47  A  908,  80 
AmSR  401.  , 

ai.  Phoenix  Ins.  Co.  v.  Allen,  11 
Mich.  501,  608,  83  AmD  756  (where 
It  was  held  that  a  note  payable  In 
current  funds,  in  the  absence  of  all 
evidence  showing  that  anything  else 
Is  current  at  the  place  of  payment, 
must  be  regarded  as  payable  only  In 
such  funds  as  are  current  by  law, 
the  court  saying:  "But  In  the  ab- 
sence of  an  evidence  that  anything 
else  than  cash  was  treated  as  current 
funds  in  Chicago,  we  do  not  see  how 
the  court  could  assume  Judicially  to 
know  the  fact  or  presume  it;  until 
this  should  be  made  to  appear,  the 
current  funds  In  which  It  was  made 
payable,  should,  we  think,  be  held  to 
be  such  funds  only  as  were  current 
by   law"). 

33.  Kirkwood  vi  Hastings  First 
Nat.  Bank,  40  Nebr.  484,  492,  68  NW 
1016,    42    AmSR    683,    24    LRA    444. 

[a]  Aa  mattBlng  layal  tandsr. — 
"Within  a  few  years,  commencing 
with  the  first  Issue  In  this  country 
of  notes  declared  to  have  the  quality 
of  legal  tender,  it  has  been  a  com- 
mon practice  of  drawers  of  bills  of 
exchange  or  checks,  or  makers  of 
promissory  notes,  to  indicate  whether 
the  same  are  to  be  paid  in  gold  or 
silver,  or  in  such  notes;  hnd  the  term 
'current  funds'  has  been  used  to 
designate  any  of  these,  all  being  cur- 
Bent  and  declared,  by  positive  enact- 
ment, to  be  legal  tender.  It  was  in- 
tended to  cover  whatever  was  receiv- 
able and  current  by  law  as  money, 
whether  in  the  form  of  notes  or 
coin."  Bull  V.  Kasson  First  Nat. 
Bank,  123  U.  8.  105.  112.  8  SCt  62, 
31  L.  ed.  97  [quot  Fallon  v.  Safety 
Banking,  etc.,  Co..  44  Pa.  Super.  193, 
197]. 

03.  Oalena  Ins.  Co.  v.  Kupfer, 
28  111.  332,  335,  81  AmD  284  [quot 
Marc  V.  Kupfer,  34  111.  286,  293; 
Pllmer  v.  Des  Moines  Branch  State 
Bank,  16  Iowa  821.  328].:  State  v. 
Bartley,    89    Nebr.    353,    358,    58    NW 


172.  23   LRA  67. 

34.  Klauber  v.  Blggerstaft,  47  Wis. 
551,  557,  3  NW  357,  32  AmR  773; 
Piatt  v.  Sauk  County  Bank,  17  Wis. 
222,  227  (construing  the  term  as  used 
in  certificates  of  deposit  payable  In 
current  funds,  and  holding  that  a 
tender  In  any  of  the  ;iotes  of  the 
banks  of  the  state  passing  as  cur- 
rency would  discharge  the  obliga- 
tion). 

35.  Williams  v.  Amis,  SO  Tex.  37, 
49. 

36.  Lacy  v.  Holbrook,  4  Ala.  88, 
90  (construing  the  term  "New  York 
current  funds'). 

37.  Wood  V.  Price,  46  111.  435, 
437. 

88.  Bull  V.  Kasson  First  Nat. 
Bank.  123  U.  8.  105,  112,  8  SCt  62, 
31  L.  ed.  97.  See  generally  Currency 
ante  p  405,  and  cross  references  there- 
under; Current  Money  post  this  page. 

39.  Castle  v.  Hermanos,  11  Philip- 
pine  629,   631. 

[a]     Xsmp  la  olaaalflaa  in  Manila' 
In  several  grades,  such  as  "extra  su- 
perior,"   "superior,"    "good    current," 
"midway,"  "fair,"  and  others.    Castle 
V.  Harmanos,   11  Philippine   629,   630. 

30.  Cteffln  V.  Hill,  1  Helsk.  (Tenn.) 
385,    $88    [quot    Miller    v.    HcKlnney, 

5  Lea    (Tenn.)    93,    96]. 

[a]  SUtacant  maaatnirs^-d)  "Dur- 
ing the  revolutionary  war,  when  pa- 
per money  was  the  only  circulating 
medium  of  the  states,  current  money 
meant  paper  money;  after  that  was 
abolished  and  called  In,  and  gold  and 
silver  became  the  currency,  then  cur- 
rent money  meant  coined  money,  and 
not  paper.    So,  in  Chambers  v.  Qeorge, 

6  Litt,  (Ky.)  336,  it  was  held  that  a 
note  payable  'In  the  currency  of  this 
state,'  did  not  mean  gold  and  silver, 
because  at  the  date  of  the  note,  a 
paper  circulating  medium  was  the 
money'  in  use,  and  had  t^ecome  the 
currency  of  the  state.  But,  in  Lamp- 
ton  V.  Haggard,  3  T.  B.  Mon.  (Ky.) 
149,  a  note  payable  In  'Kentucky  cur- 
rency' was  held  to  mean  gold  and  sil- 
ver. These  expressions  so  exactly 
alike,  used  at  different  periods,  were 
construed  to  mean,  paper  dollars  in 
the  former  case  and  coined  dollars 
in  the  latter,  because  of  the  differ- 
ence of  money  used  as  the  general 
circulating  medium  at  the  one  time 
and  at  the  other"  Jones  v.  Over- 
street,  4  T.  B.  Mon.  (Ky.)  547,  560. 
(2)  "It  has  been  decided  by  this 
court,  that  "current  money'  means 
'tender  money,'  or  constitutional  coin. 
Whether  this  is  the  necessary  and 
inflexible  Import  of  these  terms,  in 
all  cases,  and  under  all  circumstan- 
ces, it  would  be  useless  now  to  in- 
quire. It  is  certainly  their  literal 
and  apparent  Import;  and  there  is 
no  proof,  either  positive  or  inferen- 
tial, which  could  control  or  qualify 
it;  such  as  that  at  the  time  and  place 
of-  the  contract,  they  had  a  different 
acceptation  by  the  people  generally." 
Balnbrldge  v.  Owen,  2  J.  J.  Marsh. 
(Ky.)    468.    484. 

[b]  "Carrant  monay  of  tba  Unltad 
■tota*.'* — (1)  The  term  covers  any 
kind  of  currency  of  the  United  States 
which  is  guaranteed  by  the  govern- 
ment and  which  passes  as  money. 
Butler  V.  State,  46  Tex.  Cr.  287,  289, 
81  SW  743.  (2)  "The  term  'current 
money  of  the  united  States'  means 
that   which   by   the  act   of  Congress 
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son  and  circulates  through  the  community;"  lawful 
money;**  every  species  of  coin  or  currency;**/  the 
coin  of  the  constitution,  or  foreign  coin  made  cur- 
rent by  act  of  congress;**  constitutional  coin;**  cnr- 
reney  of  the  country." 

OTTBIUSirr  MONTH.     The  present  month.*^ 
0X7BBEKT  KOTE.    A  mercantile  phrase  mean- 
ing a  note  not  due,  that  is,  one  which  passes  in  the 
oSrket,  where  the  owner  is  known  to  be  good;** 
a  note  considei^ed  as  cash.**  ' 

OUBBENT  PRICE.    A   term   synonymous   with 
m^ket  price.'*" 

.  CUBBEMT  BATE  OF  EXOHAKaE.  The  phrase 
has  but  one  legal  meaning — the  difference  in  value, 
at  any  particulair  time,  of  the  same  amount  of 
money  in  different  countries  or  places;*'  the  rate  of 
exchange  at  which  drafts  are  negotiated.**     It  is 


the  amount  in  dollars  for  which  a  draft  for  sterling 
would  sell  per  pound.** 

0T7BBENT  SEASON.  A  term  applied  to  the  fish- 
ing industry,  meaning  the  time  of  the  year  when 
fishery  is  carried  on.** 

OUBBENT  SUPPLIES.  In  the  fishing  indnstry, 
a  term  having  a  natural  relation  to  "current  sea- 
son," each  being  explanatory  of  the  other,  and  sap- 
plies  meaning  the  articles  actually  used  in  the  M- 
efy.** 

OUBBENT  VALUE.  The  common  value;**  the 
common  market  price  of  goods  at  the  place  of  ex- 
portation.*' 

OUBBENT  -WAGES.  Sueh  compensation  for  per- 
sonal services  as  are  to  be  paid  periodically,  or  from 
time  to  time,  as  the  services  are  rendered;*^  such 
wages  as  where  the  party  hired  by  rendering  the 


of  the  United  States,  Is  made  a  laKal 
tender,  whether  coin  or  currency;  and 
this  has  been  construed  to  include 
legal  tender,  treasury  notes  of  the 
United  States,  demanded  notes  of 
the  United  States,  and  coin  money  of 
the  United  States;  but  does  not  In- 
clude National  bank  bills."  Summers 
Y.  State,  45  Tex.  Cr.  423,  426,  76  SW 
762.  (S)  Where  an  Indictment  charges 
theft  of  "current  money"  of  the  Unit- 
ed States  of  America,  glvinK  the  de- 
nomination and  value  thereof,  the  al- 
legation can  be  proved  by  theft  of 
United  States  legal  tender  treasury 
notes,  or  of  United  States  demand 
notes,  or  of  United  States  gold  or 
sliver  certificates,  or  of  national  bank 
bills  of  the  United  States,  gold  and 
sliver  coins  having  always  been  treat- 
ed as  "money."  Berry  v.  State,  46 
Tez.rCr.  420,  423,  80  SW  630.  To 
samff  effect  Perrell  v.  State,  (Tez. 
Cr.)   162  SW  901. 

[c]  "CnrMBt  moaey  of  Vaaaayl- 
vaala."— In  construing  the  term  as 
used  In  a  bond  made  payable  in  "cur- 
rent money  of  Pennsylvania,"  the 
court  said:  "What  is  the  current 
money  of  Pennsylvania?  For  my 
part,  I  know  of  none,  that  can  prop- 
erly be  so  called,  for  current  and 
lawful  are  synonymous.  In  Qreat 
Britain,  the  King  by  his  proclama- 
tion may  render  any  species  of  coin 
a  lawful  currency.  But  here.  It  can 
only  be  done  by  an  act  of  Assembly; 
and  except  in  the  temporary  laws 
for  supporting  the  former  emissions 
of  paper-money,  there  is  no  pretence 
that  the  Legislature  has  ever  inter- 
fered upon  this  subject."  Wharton 
V.  Morris,  1  Dall.    (Pa.)   125,  126,  1 

r     Li.  ed.  65. 

[d]  "slvavB  promlasovy  notaa  eais 
rent  as  aaonay  In  said  Common- 
wealth," as  used  in  an  indictment 
for  larceny.  Com.  v.  Ashton.  125 
Mass.  384,  386;  Com.  v.  Butts,  124 
Mass.  449.  452. 

31.  Stalworth  v.  Blum,  41  Ala. 
319.  321;  State  v.  Quackenbush,  98 
Minn..  516,  520,  108  NW  953. 

33.  Coco  V.  Calliham,  21  La.  Ann. 
624.  626.:  State  v.  Quackenbush,  98 
Minn.  516,  620.  108  NW  963;  Wharton 
V.  Morris,  1  ball.  (Pa.)  125.  188,  1 
L.  ed.  65  [quot  Black  v.  Ward,  27 
Mich.   191,   196,   16  AmR  1621. 

33.  Hopson  v.  Fountain,  6  Humphr. 
(Tenn.)  140  [quot  Miller  v.  MoKln- 
ney,   6   Lea    (Tenn.)   93,   96). 

34.  Moore  v.  Morris,  20  III.  266, 
269.  See  also  Oardner  v.  State.  26 
Md.  146,  ISO  (holding  that,  where  a 
statute  declares  that  the  species  of 
coins  which  have  been  and  which 
may  be  struck  at  the  mint  of  the 
United  States,  and  the  rates  of  for- 
eign coins  as  have  been  or  shall  be 
severally  regulated  and  established 
by  congress,  shall  be  taken  and  rec- 
ognised as  the  currency  of  the  state, 
and  that  all  accounts  of  the  state 
shall  be  expressed  In  dollars  and 
cents,  an  indictment  charging  that 
the    property    stolen    was    worth    so 


many  dollars  in  current  money  means 
so  many  dollars  of  the  coin  of  the 
United  States,  the  addition  of  the 
word  "current"  adding  nothing  to  the 
meaning). 

[a]  "Btat*  bank  papnr"  dlstia- 
(trfabsda — The  .term  "good  current 
money  of  the  State"  In  a  note  means 
current  coin  of  the  United  States, 
and  does  not  mean  Arkansas  bank 
paper,  for  such  bank  paper  Is  not 
money.  Such  a  note  is  clearly  an  in- 
strument for  the  payment  of  money, 
and  the  term  is  distinguishable  from 
currency  of  this  state  and  current 
bank  paper  of  this  state,  and  all  such 
terms,  which  clearly  mean  bank 
notes.  Wllburn  v.  Greer,  6  Ark.  256, 
268. 

[b]  Onrtsnt  baak  monnr.— Lackey 
V.   Miller,   61    N.  C.   26.   27. 

38.  Balnbridge  v.  Owen,  2  J.  J. 
Marsh.  (Ky.)  463.  464  [quot  CockrlU 
V.  Kirkpatrick.  9  Mo.  697,  702]. 

36.  Miller  v.  McKinney,  5  Lea 
(Tena.)  SS,  96.  See  also  Currency 
ante  p  405;  Current  Funds  ante  p  40S; 
and  generally  Money  [27  Cyc  817]. 

ST.  Bouvler  L.  D.  fquot  Mutual 
Ben.  L.  Ins.  Co.  v.  Bales,  92  Pa. 
352,    356]. 

38.  Hinsdlll  v.  SafCord.  11  Vt.  809, 
313. 

39.  Plerson  y.  Wallace,  7  Ark.  282. 
293 

[a]  >otMi  ars  cuxMit  when  they 
pass  freely  in  the  common  transac- 
tions of  business,  either  at  their  par 
value  or  at  any  other  value,  ascribed 
to  them  by  common  consent;  and  if 
they  so  pass  they  are  current,  what- 
ever may  be  their  value  in  reference 
to  a  specie  standard,  or  whatever 
may  be  the  manner  In  which  the 
banks  redeem  them.  Dls.  op.  Horrls 
V.  Edwards,   1  Cb.  189,  216. 

[b]  If  tlk*  Bot*  la  OTardna,  it  is  no 
longer  current.  Hinsdlll  v.  SatCord, 
11  Vt.  309,  SIS.  See  also  Bills  and 
Notes  t  28. 

40.  In  re  Three  Thousand  One 
Hundred  and  Nine  Cases  Champagne, 
23  F.  Can.  No.  14,012,  1  Ben.  241, 
249  (where  the  court  said:  "Every 
one  can  see  that  'current  price'  and 
"market  value'  are  synonymous 
words.  We  have,  In  common  speech, 
the  word  'price-current'  In  our  lan- 
guage. What  is  a  price-current  but 
a  statement  or  list  of  current  prices, 
which  are  the  market  values  of  the 
merchandise  stated   in   the  list"). 

41.  Blue  Star  SS.  Co.  v.  Keyser, 
81   Fed.   607,  610. 

40.  Blue  Star  SS  Co.  v.  Keyser, 
81   Fed.   507,   511. 

43.  Blue  Star  SS.  Co.  v.  Keyser, 
81  Fed.  507,  611.  See  also  John 
Church  Co.  v.  Spurrier,  20  Ind.  A. 
39,  60  NE  93,  96  (holding  that  the 
term,  as  used  in  a  note  payable  with 
"current  rate  of  exchange,"  should 
be  construed  as  destroying  its  nego- 
tiability). 

44.  C!rawford  v.  Oinningham.  1 
Newfoundl.  36,  40.  See  also  Current 
Supplies   post   this  page. 


[a]  Bnlaqred  msanliir  of  the  term. 
— "If  these  words  [season,  supplies] 
had  always  been  confined  to  their 
natural  Import,  no  dllllculty  cou|;d 
have  been  raised  upon  the  act;  but 
by  the  gradual  extension  of  the  term 
'supplies'  to  all  dealings  between  one 
person  and  another  In  Newfoundland, 
it  has  ceased  to  have  any  definite  or 
intelligible  meaning,  and  the  statute 
is  now  interpreted  as  if  there  were 
no  such  word  of  limitation  In  It  a* 
supplies,  as  if  It  gave  an  indiscrimi- 
nate preference  of  payment  to  e%-ery 
person  who  shall  be  a  creditor  In  the 
course  of  the  year;  whether  it  might 
chance  to  be  for  supplies  of  the  Ssh- 
ery.  or  the  purchase  of  a  farm,  or 
the  luxuries  of  a  table.  In  propor- 
tion also,  as  the  term  'supplies'  de- 
parted from  the  original  simplicity 
of  Us  meaning,  the  word  'season' 
kept  pace  with  it,  until  it  was  found 
necessary  to  have  two  seasons,  one 
for  fishery,  and  the  other  for  trade; 
and  'season,'  which  originally  signi- 
fied nothing  more  than  those  temper- 
ate months  of  the  year,  when  vessels 
might  fish  on  the  banks  of  Newfound- 
land, was  made  to  commence  when 
the  fishery  was  practically  at  an  end." 
Crawford  v.  (junningham,  1  New- 
foundl. 36.  40. 

46.  Crawford  v.  Cunningham,  1 
Newfoundl.  S6,  40.  8«#  also  Oirrent 
Season  ante  this  page. 

46.  English  L.  D. 

47.  Tappan  v.  U.  S.,  23  F.  Cas- 
No.  13,749  (construing  the  term  as 
used  in  a  tariff  act). 

48.  Cleburne  First  Nat.  Bank  v. 
Qraham,   3   Tex.   A.   Civ.   Cas.   }  462, 

22  SW  1101  [quot  Mitchell  v.  West- 
ern Casualty,  etc..  Ins.  Co.,  (Tex. 
Civ.  A.)  163  SW  680,  631;  Dempsey 
V.  McKennell,  2  Tex.  Civ.  A.  284,  Ui. 

23  SW  625;  Sydnor  v.  Qalveston,  * 
Tex.  A.  Civ.  Cas.   i   69,   15   SW  20!]. 

[a]  AttonMyHi  faaa. — An  attor- 
ney's fees  for  legal  services  rendered 
or  to  be  rendered  in  a  single  case, 
or  in  the  transaction  of  a  single  mat- 
ter, or  In  the  transaction  of  any 
amount  of  legal  business,  where  he 
has  not  been  hired  for  his  services 
by  day,  week,  or  month,  to  be  paid 
at  the  expiration  of  the  time  for 
which  he  was  hired,  and  not  In  pro- 
portion to  the  business  done,  are  not 
current  wagea  CHeburne  First  Nat 
Bank  v.  Qraham,  3  Tex.  A.  Civ.  C*«. 
i   462,  22  SW  1101. 

[b]  Physlelan'a  fMSv— The  term 
has  been  construed  to  Include  the 
money  earned  by  a  physician,  em- 
ployed by  a  city  to  attend  smallpox 
patients,  at  thirty  dollars  a  day,  "«• 
Ing  retained  for  fifty-six  days,  within 
the  meaning  of  the  term  as  used  In 
a  statute  exempting  from  execution 
"current  wages,"  and  this,  althoug" 
the  city,  upon  demand,  tendered  only 
a  part  of  the  sum,  which  the  physi- 
cian refused  to  accept.  The  services 
"were  within  the  meaning  of  the  con- 
stitution and  laws  exempting  current 
wages  for  personal  service,"    Sydnor 
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service  wonid  be  entitled  to  certain  periodical  pay- 
ments;** as  where  the  services  are  to  be  paid  for 
by  the  henr,  day,  week,  month,  or  year.'"  The  oom- 
pensation  ia  measured  by  the  time  of  the  eontin- 
nance  of- the  service;"'  or  by  the  work  performed." 
When  wages  are  payable  monthly,  the  term  means 
wages  for  the  month  current  at  a  particular  time, 
and  does  not  apply  when  wages  become  past  due.°' 

OUBBENT  TEAS.  The  year  running,  passing, 
enrrent,  on  its  progress  ;'*-'■  ordinarily  the  calendar 
year,**  although  the  context  may  show  an  inten- 
tion to  refer  to  a  year  other  than  the  calendar 
year."      

CnSEICXJLUlL  The  original  meaning  of  the 
term  is  "race  ground,"  **  and  as  used  in  higher  in- 
stitutions of  learning  it  siguifies  course^"  the  set 
of  studies  for  a  particular  period,  appointed  by  a 
vmiversity.** 

CUBBTTQUATUOa  PEDIBUS.  Literally  "It 
runs  upon  four  feet ' '  ;*'  or,  as  sometimes  expressed, 


"It  runs  upon  all  fours."  **  The  phrase  is  used  in 
arguments  to  signify  the  entire  and  exact  applica- 
tion of  the  case  quoted.** 

OURBIT  TElffUS  GONTBA  DESIDE8  ET  SUI 
JX7SIS  CONTEMFTOBES.** 

OUBSE.  The  word'  is  susceptible  -of  but  one 
meaning.**  Its  synonyms  are  malediction,  impreca- 
tion, execration;*'  and  where  used  by  one  toward 
another  it  is  intended  to  convey  hate  and  detesta- 
tion,  and  as  an  invocation  for  harm  or  injury.'^ 

0TJB8INO.  Using  blasphemous  or  profane  lan- 
guage;** swearing.*" 

OUBSOBY  EXAHHTATION.  An  examination 
not  of  a  very  minute  character;^*  an  inspection  for 
defects  visible  or  discernible  by  ordinary  examina- 
tion.''* As  applied  to  the  inspection  of  a  railroad 
ear,  the  term  signifies  such  examination  as  would 
be  likely  to  discover  copditions  rendering  a  car  un- 
fit for  safe  transportation.''^ 

OUBSUS  OT»a£  EST  LEX  OUBL£." 


T.  Galveston.  4  Tex.  A.  dlT.  I  6>,  1( 

SW  203. 

4B.  Cleburne  Flrat  Nat.  Bank  v. 
Graham,  8  Tex.  A.  Civ.  Caa.  |  462, 
U  SW  1101. 

50.  Cleburne  First  Nat.  Bank  ▼. 
Grabain.    S   Tex.   A.   Civ.   Cas.    I    462, 

22  SW  1101  [quot  Mitchell  v.  West- 
ern Casualty,  etc.,  Ins.  Co.,  (Tex. 
ClT.  A.)  163  SW  630,  681;  Dempsey 
T.  UcKennell.  2  Tex.  Civ.  A;  284,  285, 

23  SW  626:  Sydnor  v.  Galveston,  4 
Tex.  A.  Civ.  Cas.    9    69,   15   SW  202]. 

51.  Cleburne  First  Nat.  Bank  v. 
Graham,  3  Tex.  A.  Civ.  Cas.  i  462, 
32  SW  1101. 

G8.  Cleburne  Flrat  Nat.  Bank  v. 
Graham,  3  Tex.  A.  Civ.  Cas.  I  462, 
22  SW  1101. 

S3.  Bell  V.  Indian  Live  Stock 
Co.,  (Tex.)  11  SW  344,  846,  3  LRA 
642.  See  also  Davidson  v.  F.  H. 
Logeman  Chair  Co.,  (Tex.  Civ.  A.) 
41  SW  824,  825  (holding  that  the 
term,  as  used  in  a  statute  providing 
that  no  current  wages  for  personal 
services  shall  be  subject  to  garnish- 
ment, does  not  include  past  due 
mges  voluntarily  left  by  an  em- 
ployee in  the  hands  of  an  employer); 
and  Exemptions  [18  Cyc  1433  note 
35]:  Wages  [40  Qyc  244  note  26]. 

64-65.  Vanler  v.  Montreal,  89  Can. 
S.  C  151,  153  (per  Fltzpatrick,  C.  J.). 

58.  King  V.  Johnson,  96  Oa.  497, 
498,  23  SE  600;  Clark  v.  Lancaster 
County,  69  Nebr.  717,  731,  96  NW 
S93. 

C7.  Vanier  v.  Montreal.  16  Que. 
K.  B.  479,  480  [aft  39  Can.  S.  C 
161]. 

[a]  AmUsd'to  a  l«aM.^->The  term, 
when  used  in  relation  to  a  lease,  re- 
fers to  the  time  of  entry,  unless  the 
party  stipulates  to  the  contrary.  Doe 
T  Dobelf,  1  Q.  B.  806,  Jg08,  41  ECL 
786.  113   Reprint   1340. 

[b]  Am  msalrinr  (Mm  'niaiTeat  to 
ktfvtst."— The  words  In  Code  Pract. 
art  (46,  exempting  from  selsure  upon 
execution,  apart  from  the  land,  corn, 
provisions,  and  other  supplies  neces- 
sary for  running  the  plantation  to 
vhich  they  are  attached  for  the  cur- 
rent year,  means  from  harvest  to  har- 
vest and  not  a  calendar  year.  Hin- 
ton  v.  Rosne,  124  La.  927,  929,  50  S 
n%  134  AmSR  526. 

[c]  ApyltMl  to  tuatioa.!— (1)  As 
used  In  Rev.  St.  t  2745,  providing 
that  a  police  Jury,  before  flzlng  the 
taxes  for  the  "current  year"  shall 
estimate  expenditures  and  publish 
the  same,  the  words  "current  year" 
relate  to  the  year  in  which  the  taxes 
are  levied   and    assessed,   and   their 


use  does  not  militate  against  the 
theory  that  the  budget  of  expendi- 
tures may  be  adopted  before  the  b«- 
l^innli;ig  of  such  year.  Murphy  v. 
St.  Mary  Pariah  Police  Jury,  118  La. 
401,  411.  42  S  979,  982.  (2)  Under  a 
statutory  limitation  on  the  power  of 
the  county  board  to  contract  for 
bridge  building,  to  cost  a  sum  not 
greater  than  the  amount  of  money  on 
hand  in  the  county  bridge  fund,  de- 
rived from  a  levy  of  previoua  years 
and  two  thirds  of  the  levy  of  the 
current  year,  it  Is  held  that  the 
terms  "previous  year"  and  "current 
year"  do  not  refer  to  the  previous 
calendar  year  or  the  current  calendar 
year,  but  to  the  year  from  one  levy 
to  another.  Clark  v.  Lancaster 
County,  69  Nebr.  717,  731,  96  NW 
593.  (3)  The  expression  "current 
year,"  in  Rev.  St.  (1906)  I  2803,  au- 
thorizing the  county  auditor,  on  dis- 
covery of  any  omitted  real  estate  to 
add  to  the  taxes  of  a  "current  year" 
the  taxes  which  have  been  omitted 
for  the  preceding  years,  means  the 
"current  tax  year,"  and  not  the 
"current  calendar  year."  Pittsburg, 
etc.,  R.  Co.  V.  Clark  County  Treas- 
urer, 78  Oh.  St.  227,  231,  86  NE  49. 
See  also  Vanler  v.  Montreal,  16  Que. 
K.  B.  479  [aft  89  C^n.  S.  C.  151]. 

[d]  Onixeat  jeafly  pay. — ^The 
term,  as  used  in  Rev.  St.  (  1262,  pro- 
viding that  there  shall  be  paid  to  the 
ofllcers  below  the  rank  of  brigadier- 
general  ten  per  cent  of  their  current 
yearly  pay  for  each  term  of  Ave  years 
of  service,  and  "pay  proper,"  as  used 
in  the  acta  of  May  26.  190d.  (Sl^St 
at  L.  211  c  686),  and  March  2,  l901, 
(81  St.  at  L.  908  c  803),  mean  the 
regular,  ordinary  pay  which  an  officer 
may  be  entitled  to  under  the  facts  in 
his  case,  and  if,  by  virtue  of  length 
of  service,  he  is  entitled  to  receive 
the  compensation  provided  for  in 
I  1262,  that  compensation  Is  his  "pay" 
or  his  "pay  proper,"  as  distinguished 
from  other  probable  compensation  by 
any  allowances  or  commutations,  or 
otherwise.  The  "pay  proper,"  on 
which  the  percentage  of  Increased  pay 
to  an  army  officer  serving  in  the 
Philippine  Islands  Is  to  be  computed, 
under  the  acts  of  May  26,  1900,  and 
March  2,  1901,  Includes  the  longevity 
pay  to  which  he  Is  entitled,  under 
Rev.  St.  J  1262,  as  well  as  the  mini- 
mum pay  prescribed  by  i  1261  for  his 
grade.  U.  S.  v.  Mills,  197  U.  S.  223, 
226,  225  set  434,  49  L.  ed.  732.  To 
same  effect  Plummer  v.  U.  S..  224 
U.  S.  137,  32  set  467,  56  L.  ed.  607. 

B8.    Iron  City  Commercial  College 


V.  Kerr,  8  Brewst.  (Pa.)  196,  200. 

W.  Iron  City  Commercial  College 
V.  Kerr.  8  Brewst   (Pa.)  196,  200. 

60.  Black-  L.  D.  See  generally 
Colleges   and    Universities    11    C.    J. 

f971;   Schools  and  School  Districts 
36   Cyc    11261. 

61.  Black  L.  D. 
6a,     Black  L.  D. 

63.  Black    L.    D.  .'  See    also    Bur- 

gesB  V.  Wheate,  1  Eden  177,  206,  28 
eprint  652,  W.  Bl.  128,  145,  96 
Reprint  67,  10  ERC  614  (where  the 
court  said:  "There  Is  no  differ- 
ence between  a  trust  and  an  equity 
of  redemption,  yet  it  does  not  follow 
that  they  run  quatuor  pedibus");  and 
All  Fours  2  C.  J.  p  1162. 

64.  A  maxim  meaning  "Time 
runs  against  the  slothful,  and  those 
who  slight  their  own  rights."  Whar- 
ton L.  Lex. 

65.  Irwin  V.  Irwin.  2  Okl.  180,  189, 
37  P  648. 

66.  Irwin  v.  Irwin,  2  Okl.  180.  189, 
37  P  648. 

67.  Irwin  v.  Irwin.  2  Okl.  180,  389, 
37  P  648.  See  also  Blasphemy  t  1: 
Profanity   [32  Cyc  578]. 

68.  Century  D. 
66.     Century  D. 

[a]  mnatrattoa^— Where  a  charge. 
In  addition  to  quarreling,  is  for  curs- 
ing, and  the  words  of  accused  as  re- 
peated by  one  witness  for  the  prose- 
cution were  free  from  profanity,  and 
the  only  other  witness  repeats  them 
as  Including  the  word  "damn," .  or 
something  to  that  effect,  the  alleged 
cursing  is  not  proved.  Carr  v.  Cten- 
yers.  84  Qa.  287,  290,  10  SE  630,  20 
AmSR  637.  See  generally  Blasphemy 
i  1;  Disorderly  Conduct  [14  Cyc  469]; 
Profanity  [32  Cyc  678]. 
'  70.  Anderson  v.  Erie  R.  Co.,  68  N. 
J.   L.    647,    649,    64   A    S30. 

71.  Anderson  v.  Erie  R.  C!0.,  68 
N.  J.  L.   647,  649,   64  A  830. 

78.  Anderson  v.  Erie  R.  Co..  68 
N.  J.  L.   647,  649,   54  A  830. 

78,  A  maxim  meaning  "The  prac- 
tice of  the  Court  is  the  law  of  the 
Court."     Broom  Leg.  Max.  p  110. 

"It  was  a  common  expression  of  the 
late  Chief  Justice  Tlndal,  that  the 
course  of  the  court  Is  the  practice  of 
the  court."  Freeman  v.  Tranah,  12 
C.  B.  406,  414,  74  ECL  406,  138  Re- 
print 964  (per  Cresswell,  J.). 

[a]  AvpUsd  iai  pis.  op.  Lorlng, 
J.,  Sllvey  v.  U.  S.,  7  Ct  CI.  306, 
382 

[b]  "Za.  a  oonrt  of  equity;  as  in  a 
court  of  law,  the  maxim  ...  is  fre- 
quently recognised  and  applied." 
Broom  Leg.  Max, 
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Bt  Alex.  R.' Jones* 
[M»tMn  not  la  tUm  TtO*,  tM«Ud  •isMrtim*  la  this  Woxk,  m*  Ovom  MMfUttae—  iattm  »  41S] 


I.  DEFmiTION  [4  1]  P  413 
n.  ORIGIN  AlTD  STATUS  [$  2]  p  414 

in.  NATURE  AND  INOIDENTS  [H  »-i]v  415 

A.  In  General  [J  3]  P  415 

B.  As  Freehold  Estate  [J  4]  p  415 

IV.  BEQXnsITES  AND  OBADATIONS  [«  5].  p  416 

Y.  CURTESY  INITIATE  W  6-19]  p  416 

A.  Nature  of  Estate  M  6-8]  p  416 

1.  In  General  [5  6]  P  416 

2.  As  Vested  Estate  [5  7]  p  416 

3.  Effect  of  Married  Women's  Acts  [$  8]  p  '417 

B.  Requisites  [H  9-19]  P  418  . 

1.  In  General  [$  9]  p  418 

2.  Marriage  [$  10]  p  418 

3.  Seizin  of  Wife  W  11-15]  p  418 

a.  General  Rule  [i  11]  p  418 

b.  Limitations  of  Rule  [§§  12-13]  p  419 

(1)  In  General  [4  12]  p  419 

(2)  Seizin  in  Law  [J  13]  p  419 

c.  What  Is  Sufficient  Actual  Seizin  M  14-15]  p  420 

(1)  In  General  [$  14]  p  420 

(2)  Seizin  at  Birth  of  Issue  U  15]  P  420 

4.  Birth  of  Issue  M  16-19]  p  421  * 

a.  Birth  Alive  [$  16]  p  421 

b.  Birth  in  Wife's  Lifetime  [$17]  P  421 

c.  Capability  of  Inheriting  [J  18]  p  421 

d.  Statutory  Exceptions  [$19]  P   421 

VI.  CURTESY  C0NSX7UMATE  [i  20]  p  421 

Vn.  ESTATES  SUBJECT  TO  CURTESY  W  21-36]  p  422 

A.  Estates  of  Inheritance  [U  21-35]  p  422 

1.  In  General  [4  21]  p  422  • 

2.  Equitable  Estates  [$  221  p  423 

3.  Wife's  Separate  Estate  [U  23-25]  p  423 

a.  In  General  [4  23]  p  423 

b.  When  Curtesy  Is  Excluded  W  24-25]  p  424 

(1)  In  General  [«  24]  p  424 

(2)  When  Husband  Is  Grantor  [$  25]  p  424 

4.  Wife's  Equitable  Separate  Estate  W  26-28]  p  424 

a.  In  General  [}  26]   p  425 

b.  When  Curtesy  Is  Excluded  W  27-28]  p  425 

(1)  7n  General  [4  27]   p  425 

(2)  When  Husband  Is  Grantor  [j  28]  p  425 

5.  Equity  of  Redemption  [i  29]  p.425 

61  Estates  in  Expectancy,  Remainder,  or  Reversion  [J  30]  p  425 

7.  Determinable  Fees  W  31-33]  p  426 

a.  Qualified  or  Base  Fee  [J  31]  p  426 

b.  Springing  Use  or  Executory  Devise  [5  32]  p  426 

c.  Failure  of  Issue  [4  33]  p  426 

8.  Estates  Held  by  Third  Person  [$  34]  p  427 

9.  Estate  of  Wife  Leaving  Issue  of  Former  Marriage  [J  35]  p  427 

B.  Estates  Less  Than  Estates  of  Inheritance  [4  36]  p  427 

•  Author  of  "Contempt"  IS  C.  J.  1,  "Covenanta"  16  C.  J.  1204.  J  by  VJ^^^^LV- 
For  latw  omms,  dsFalopmaata  and  tthmagtm  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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VUL  SIGHTS  AlTD  UABIUnES  OF  TENANT  BT  CUBTEST  [H  37-471  p  428 
A.  Bights  m  37-U]  p  428 

1.  In  General  [i  37]  p  428 

2.  Bight  to  Possession  [5  38]  p  428 

3.  Bight  to  Convey  or  Encumber  [$  39]  p  428 

4.  Income  from  Property  [J  40]  p  429 

5.  Proceeds  of  Sale  of  Property  [J  41]  p  429 

6.  Mining  Bights  and  Boyalties  W  42-43]  p  429 

a.  Jlfimn^  Bights  [M^l  P  429 

b.  Royalties  [$  43]  p  429 

7.  Betterments  [$  44]  p  429 
.     B.  Liabilities  W  45-47]  p  429 

1.  In  General  [i  45]  p  429 

2.  Waste  [i  46]  p  429 

3.  Debts  [J  47]  p  430 

DC  KELEASE,  BAB,  OB  FOBFEITUBE  OF  RXOHT  TO  OUB^ST  W  48-68]  P  431 

A.  Devise  by  Wife  [J  48]  p  431 

B.  Deed  or  Mortgage  by  Wife  [4  49]  p  432 

C.  Release  by  Husband  {\  50]  p  432 

D.  Deed  or  Lease  by  Husband  [J  51]  p  433  , 

E.  Joint  Conveyance  or  Mortgage  by  Spouses  [(  52]  p  433 
-  F.  Divorce  [$  53]  p  433 

0.  Misconduct  of  Husband  [i  54]  p  434 
H.  Debts  of  Wife  [{  55]  p  435 

1.  Partition  [J  56]  p  435 
J.  Estoppel  [4  57]  p  435 

K.  Adverse  Possession  and  Limitations  [i  58]  p  435 

X.  ACTIONS  BY  OB  AGAINST  TENANT  [H  59-62]  p  436 

A.  In  General  [$  59]  p  435' 

B.  Parties  [$  60]  p  436 

C.  Evidence  {$  61]  P  436 

D.  Province  of  Court  attd  Jury  [J  62]  p  437 


Allowtuice  out  of  deceased  wife's  estate  see  Bxaonton 

and  AdmUdstarmton  [18  Cyc  385]. 
Community   property  see   XoakuM  sad   Wtfs    [21   Cyc 

1633  et  seqj. 
Curtesy: 
Alien's  right  see  Allsu  i  31. 
As  Interest  affecting  competency  of  witness  see  Vft- 

Bwsas    [40  Cyc  2265]. 
Barred  by  sale  for  decedent's  debts  see  Bxeovton  aaA 

AdnlalstnttoM  [18  Cyc  696]. 
Conferring  right  of  settlement  see  VavBSni  [30  Cyo 

10851.  ^^ 

Effect  of  partition   see  Partition  [30  Cyc   167]. 
EUection   between   and   other   rights  see   P— csnt  aad 

SlatiUmtioil  [li  Cyc  86];  Wills  [40  Cyc  1972]. 
Fraudulent  transfer  see  Vnndiilsiit  OourtvuLoun  [20 

Cyc  3751. 
In  land  held  adversely  conveyance  of  see  OhMnpsrtjr 

and  Malatenanc*  {  84. 
Merger  In  fee  see  Xatatss  [18  Cyc  667]. 
Outstanding  right  affecting  marketability  of  title  see 

Tsador  maA  PotoIumm  [39  Cyc  1490]. 
Sale    of    decedent's    property    freed    from    see 

toia  asd  JLdnUalstrators  [18  Cyc  696]. 
Subject  to: 
Attachment  'see  AttaohmMtt  {    370. 


Curtesy : — Continued 
Subject  to: — Continued 
Homestead  exemption  see  Xonuateads  [21  Cyc  604], 
Judgment  Hen  see  JadfrnSBts  [23  Cyc  1369]. 
Mechanics'  Hen  see  Msnli allies'  Kiana  [27  Cyc  29]. 
Tacking    for    continuity    of    possession    see    AdTsiM 

Foassasloa  {83. 
Vested  right  see  Oonstlttttional  Kaw  J  504. 
Descent  and  distribution  see   Sesoant  and  SlatrltatioB 

[14   Cyc   69]. 
Dower  see  Sowsr  [14  Cyc  871]. 
Estate    by    entirety    see    Mnabaad   aad    WU«    [21    Cyc 

1198]. 
Husband   and    wife   generally   see   KoalNtad  aad   Wlfa 

[21  Cyo  1117]. 
Life  estate  generally  see  Sglataa  [16  Cyc  614]. 
Partition: 
Against  tenant  by  curtesy  see  VarttUoa  [80  Cyc  273]. 
By  tenant  by  curtesy  see  Vartitlon  [30  Cyc  200]. 
Kffect    on   estate   by   curtesy   see   Partttlon    [30    Cyc 
167]. 
Surviving  husband: 
Allowance  out  of  deceased  wife's  estate  see  Basea- 

tors  aad  AdxniBlBtratoxa   [18  Cyc  386]. 
Inheritance  by  see  Basoaat  aad  IMstribatloa  [14  Cyc 
69]. 


I    DEFINITION 


[i  1]  The  definition  of  cnrtesy,  as  found  in  the 
texts  and  which  has  apparently  received  judicial 
sanction,  is  the  estate  to  which  by  common  law  the 
gnrriving  husband  of  a  deceased  wife  is  entitled  in 
the  lands  and  tenements  of  which  she  died  seized 
in  possession  in  fee  simple,  or  in  tail  during  the 
eovertnre,  provided  there  was  bom  of  the  mairii^ 

1.  U.  S. — Armstrong  v.  Wood, 
195  Fed.  137.  141;  Stoddard  v.  Oibbs, 
23  F.  Cas.  No.  13,468,  1  Sumn.  263. 

Ala. — Carrington  v.  Richardson,  79 
Ala.  101,  104. 

Ark. — McDaniel  v.  Grace,  15  Ark. 
4(5.   483. 

Conn. — ^Watson  v.  Watson,  IS 
Conn.    83,    86. 

Del. — Moore  v.  Darby,  6  Del.  Ch. 
193.   200,    18    A    768,    13    LRA   346. 

D.  C. — De  Hart  v.  Dean,  9  D,  C. 
to,  63. 


lU.— McNeor  v.  McNeer,  142  111. 
388,  393,  32  NE  681,  19  Lra  256; 
Mettler  v.  Miller,  129  III.  630,  22 
NE  529;  Kibble  v.  Williams.  58  IH. 
30;   ShortaH   v.  Hinckley,   31   III.   219. 

Ind. — Turner  v.  Heinberg,  30  Ind. 
A.  615,   65   NB  294,  295. 

Md. — Snyder  v.  Jones,  99  Md.  693, 
695.   59  A   118. 

Mass. — Hayden  v.  Pierce,  166 
Mass.   359,   363,  43  NE  119. 

Miss. — Redus  v.  Hayden,  43  Miss. 
614,   633;  Ryan  v.  Freeman,  36  Miss. 


living  offspring  capable  of  inheriting  the  estate.' 

This   definition,   however,  is  misleading  in   that   it 

excludes  the  husband  from  any  estate  by  curtesy 

until  after  the  wife's  death,  while  every  authority 

which   seems  to   sanction   the   definition   as   stated 

holds  that  the  right  of  a  husband  to  an  estate  by 

the  curtesy  may  and  often  does  accrue  during  the 

175,  176;  Day  v.  Cochran,  24  Miss. 
261.    274. 

Mo. — "Teckonbrock  v.  McLaughlin, 
246  Mo.  711.  712,  152  SW  38:  Myer.s 
V.  HanabrouBh.  202  Mo.  495,  499,  100 
SW  1137;  Doiier  v.  Toalson.  180  Mo. 
546,  550,  79  SW  420,  103  AmSR 
586. 

Nebr. — Forbes  v.  Sweesy.  8  Nebr. 
620.   626,  1   NW  571. 

Pa. — McMaater  v.  Negley,  162  Pa. 
303,  26  A  641;  Deffenbaugh  v.  Hess, 
35   Pa.   Co.   7,    9. 
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t§§  1-2 


coverture.^  The  diflScuIty  in  attempting  a  general 
definition  of  this  estate  lies  in  the  fact  that  there 
are  two  distinct  gradations  or  classifications  of  it,'' 
namely,  curtesy  initiate,''  and  curtesy  consummate,* 
hereinafter   separately    considered,    and    while,    as 


there  appears,  the  general  oharact«r  of  the  estate 
is  the  same  in  both  grades,  it  is  only  in  the  case 
of  curtesy  consummate  that  the  right  of  the  husband 
does  not  attach  until  after  the  death  of  the 
wife.* 


n.  omaiK  axd  status 


[$2]  The  origin  of  estate  by  the  curtesy,  al- 
though very  ancient,'  is  involved  in  obscurity;*  nor 
is  there .  any  principle  to  which  by  consent  it  is 
referable.*  Its  origin  is  ascribed  by  some  to  the 
civil  law  in  the  time  of  Constantine;'*  and  one 
writer  of  authority  asserts  that  the  estate  is  of 
English  origin;"  but  it  is  generally  agreed  that  it 
is  not  cf  feudal  origin;'*  and  it  is  said  to  Jiave  be^n 
introduced  into  England  by  Henry  !.*»  But  what- 
ever may  have  been  the  origin  of  the  estfate,  it  is 
evident  that  an  estate  very  similar  was  known  to 
the  civil  law  in  the  time  of  Constantine,'^  and  that 
the  estate  was  npt  ktaown  in  England  before  the 
Conquest;'*  and  it  appears  to  have,  obtained  in 
Normandy,'*  also  among  the  ancient  Almains  or 
Qermans,"  and  likewise  in  Ireland  and  Scotland." 

Bessons  for  estate.  It  is  quite  important  to  know 
the  reasons  which  prompted  the  introduction  of  ten- 
ancy by  the  curtesy  into  the  common  law  in  order 
to  determine  the  intent  of  subsequent  legislation  in 
continuing,  modifying,  or  destroying  it;  but  unfor- 
tunately there  is  no  consensus  of  judicial  opinion 
as  to  the  raasons  which  gave  rise  to  its  introduction 
into  the  English  system.  It  has  been  S{kid  by  an 
English  jurist  that  it  has  no  moral  foundation  to 

a  C. — ^Withers  v.  Jenkins,  14  9.  C. 
597,    607. 

Tenn. — Templeton  v.  Twltty,  88 
Tenn.  69B,  605,  14  SW  435;  Ouion  v. 
Anderson,  8  Humphr.  298,  803;  Qll- 
lesple  V.  Worford,  2  Coldw.  632,  639. 

Va. — Breeding  v.  Davis,  77  Va. 
689.  648,  66  AmR  740. 

W.  Va.— WInliler  v.  WlnUer,  18 
W..  Va.  455,  457. 

Wla.— Weatcott  v.  Miller,  42  Wis. 
464,  465. 

Bnf.— ^Pain«'8  Case,  8  Coke  84a, 
36a,  77  Reprint  524:  Barker  y.  Bar- 
ker, 2  Sim.  249.  2  EngCh  251,  67 
Reprint    782. 

[a]  Slaolnrtoaa's  deflaltloiu-"- 
"Tenant  by  the  curtesy  of  England, 
la  where  a  man  marries  a  woman 
seised  ot  an  estate  of  inheritance, 
that  is,  of  lands  and  'tenements  in 
fee-simple  or  fee-tafl;  and  has  by 
her  Issue,  born  aliye,  which  was  ca- 
pable ot  Inheriting  her  estate.  In 
this  case  he  shall,  on  the  death  of 
his  wife, 'hold  the  lands  for  his  life, 
as  tenant  by  the  curtesy  of  Eng- 
land."    2  Blackstone  Comm.  p  126. 

[b]  XeaV*  deflaltloa^— "Tenancy 
by  the  Curtesy  Is  an  estate  for  life, 
created  by  the  act  of  the  law.  When 
a  man  marries  a  woman,  seised,  at 
any  time  during  the  coverture,  of  an 
estate  of  Inheritance,  In  severalty. 
In  coparcenary  or  in  common,  and 
hath  issue  by  her  born  alive,  and 
which  might  by  possibility  Inherit 
the  same  estate  as  heir  to  the  wife, 
and  the  wife  dies  in  the  lifetime  of 
the  husband,  he  holds  the  land  dur- 
ing his  life,  by  the  curtesy  of  'Bxtg- 
land;  and  it  Is  immaterial  whether 
the  Issue  be  living  at  the  time  of  the 
seisin,  or  at  the  death  of  the  wife, 
or  whether  It  -was  born  before  or 
after  the  seisin."  4  Kent  Comm. 
p   28. 

S.  Backensack  Trust  Co.  v.  Tracy, 
86  N.  J.  Eq.  301,  99  A  846.  See  also 
cases  supra  note  1;  and  infra  i  6. 

3.  See  Infra   (   I. 

4.  See  infra  I   6  et  seq. 
B.    See  infra  |  20. 
«.    See  infra  tl  B,  20. 
7.    Withers   v.    Jenkins,   14   S.    C. 


PP    126, 
PP    126, 


697. 

8.  Todd  V.  Oviatt,  58  Conn.  174, 
20  A  440,  7  LRA  693;  Watkins  V. 
Thornton,  11  Oh.  St.  867;  2  Pollock 
&  M.  Hist.  Bng.  L.  (2d  «d)  p  414; 
2  Minor  Inst,  p   118. 

9.  Todd  V.  Oviatt,  58  Conn.  174, 
20  A  440,  7  LRA  693;  Billings  v.  Ba- 
ker,   28    Barb.    (N.    T.)    343. 

10.  Wright    Tenures   p   194. 

11.  Coke  liltt.  p  29  a. 
U.     1    Blackstone    Comm.    p    126; 

4   Kent  Comm.   p   28. 

18.  1  Blackstone  Comm.  p  126, 
127.  ' 

14.     11  Corpus  Jur.  Civ.  Ix,  1-4. 

IB.    7  Mirrour  (Seld.  Soc.)  p  14. 

18.  1  Blackstone  Comm.  pp  126, 
127;  1  Cruise  Dig.  p  105;  4  Kent 
Comm.  p  28. 

17.  1   Blackstone  Comm, 
127;  4  Kent  Comm.  p  28. 

18.  .1    Blackstone    Comm. 
127;   4   Kent  Comm.   p   28. 

18.  BUlings  v.  Baker,  28  Barb. 
(N.  T.)  343,  345  (where  the  court 
said:  "Sir  J.  Jekyl  says.  This  estate 
has  no  moral  foundation  to  supiKirt 
if  "). 

ao.  Heath  v.  White,  5  Conn.  228, 
236. 

ai.  Billings  V.  Baker,  28  Barb. 
(N.  Y.)  348,  845  (where  It  was  said: 
"Crabb,  an'  English  writer,  aays.  The 
term  curtesy  Is  derived  from  cour- 
tesie,  Latin  curialitas;  to  signify 
suavity  or  urbanity,  to  denote  that 
the  custom  sprung  from  favor  to 
the  husband,  rather  than  from  any 
right ' ").  See  also  Matter  of  Star- 
buck,  137  App.  Div.  866,  869,  122 
NTS  684  [aft  201  N.  T.  531  mem,  94 
NE  1098  mem]  (where  the  court 
said:  "It  is  'an  estate  by  favor  of 
the  law  of  England.'  Banks  v.  Sut- 
ton, 2  P.  Wras.  700,  703,  24  Reprint 
922"). 

sa.  Depue  V.  Miller,  65  W.  Va. 
120,  126,  64  SE  740,  23  LRANS  776 
(whese  the  court  said:  "Curtesy  is 
an  estate  given  by  the  law  for 
weighty  reasons  of  public  policy,  not 
by  mere  contract.  It  aids  the  father 
In  maintaining,  caring  for  and  con- 
trolling his   children    In   case   of   the 


support  it,'*  and  an  American  court  has  character- 
ized it  as  an  estate  which  exists  simply  because  "ita 
ler  scripta  est."**  A  noted  English  writer  says 
the  custom  sprang  from  favor  to  the  husband  rather 
than  from  any  right.^'  Some,  however,  think  that 
th^  existence  of  the  estate  is  founded  upon  weighty 
reasons  of  public  policy.**  Doubtless  the  true  rea- 
son for  the  introduction  of  this  peculiar  feature  into 
the  English  system  is  found  not  alone  in  the  wish 
of  the  government  to  aid  th6  husband  in  the  main- 
tenance of  his  offspring,  but  more  particularly  to 
prevent  a  vested  estate  from  being  determined  during 
the  life  of  the  husband  lest  the  lord  might  lose  the 
homage  that  was  his  due  from  the  land.** 

In  the  XTnited  States  curtesy  was  introduced  as  a 
part  of  the  common  law,*^  but  it  has  been  abol- 
ished,** or  modified**  by  statute  in  many  of  the 
states. 

Statutory  abolition.  Curtesy  "initiate,"  as  it  ex- 
isted at  common  law,*^  has  been  impliedly  abolished 
or  destroyed  in  most  of  the  states  by  virtue  of  the 
so-called  married  women's  acts.**  In  some  states 
curtesy  has  been  completely  abolished,**  where  the 
wife  dies  intestate;'*  and  in  some  others  such  es- 
tates are  not  recognized,"  but  the  husband  is  given 

death  of  the  mother.  Such  power 
is  given  for  public  as  well  aa  pri- 
vate benefit"). 

83.  Billings  V.  Baker.  28  Barb. 
(N.  T.)  343,  346  (where  the  court 
said:  "One  of  the  reasons  for  the 
introduction  of  this  estate  into  the 
English  system,  was,  that  the  hus- 
band being  the  natural  guardian  of 
his  qhlld,  was  entitled  to  the  profits 
of  the  land  in  order  to  maintain  the 
child;  but  a  more  prominent  and  Im- 
portant Idea  of  the  system  was,  the 
reason  that  then  existed  in  England 
In  regard  to  all  estates  In  land  un- 
der the  feudal  law;  to  wit,  that  the 
husband  having  become  dignified  by 
having  an  Interest  In  lands,  was 
bound  to  do  homage  to  his  superior 
lord,  and  the  Interest  being  once 
vested  In  him,  It  was  the  policy  of 
the  feudal  system,  not  to  suffer  It  to 
determine  during  the  life  of  the 
husband,  as  otherwise  the  lord 
might  lose  the  homage  that  was  his 
due  from  the  land"). 

84.  Wilson  V.  Sailer,  18  Pa.  DIst. 
436:  Withers  v.  Jenkins,  14  S.  C.  597; 
Anderson  L.  D.  p  301;  Washburn 
Real   Prop.    (6th  ed)   p  816. 

SB.     See   infra   this   section. 

36.  See  Infra    t    8.  i 

37.  See  Infra  {  6. 

38.  See  Infra  I  8. 
88.    See  statutory  provisions;  and: 
111. — ^Helsen  v.  Helsen,  146  111.  668. 

34  NE  697,  21   LRA  434. 

Ky.— Hall  v.  Moore,  106  SW  414. 
32  KyL  56. 

Md. — Jeavons  v.  Plttman,  126  Hd. 
660,   96  A  1070. 

Mich. — Hauer  v.  Davidson,  113 
Miss.    696,    74    S    621. 

Wash. — Hamilton  v.  Hlrsch,  2 
Wash.    T.    223,    6    P   215. 

[a]  matrospeotlTe  operatloa  o( 
statnt«<— The  act  abolishing  curtesy 
has  no  application  to  marriages  con- 
tracted before  the  passage  of  the 
act  Hall  V.  Moore,  106  SW  414.  83 
KyL   56. 

sa  Ex  p.  Watts,  ISO  N.  C.  287,  41 
SE   289 

31.    beutsch  V.  Rohlflng,  22  Colo.  > 
A.   543.  126  P  1123. 


Tw  latsr  e»M«i  d«T«Iopm«iM  and  ohanfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmbar. 
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in  many  states  in  place  of  curtesy  a  dower  right 
in  his  'wife's'real  property,**  which  is  of  the  aame 

m.    MATU£E  AST)  moISENTS 


quality  and  character  as  the  dower  interest  of  a  wife 
in  the  land  of  her  husband.** 


[i  3]  A.  In  OeneraL  The  estate  by  the  cur- 
tesy has  been  spoken  of  by  some  as  in  the  nature  of 
a  continuation  of  the  wife's  inheritance  and  subject 
to  the  same  encumbrances  under  which  she  held 
it.**  By  others  it  has  been  characterized  as  a  mari- 
tal right.**  But  these  courts  must  have  confused 
the  estate  by  the  curtesy  with  the  estate  jure  uzoris, 
although  there  is  a  marked  difference  between  them. 
At  common  law  a  husband  acquired  an  estate  jure 
axons  by  virtue  of  the  marriage  alone,  the  right  not 
being  dependent  on  the  birth  of  issue  and  being 
ended  by  the  death  of  the  wife;**  opon  the  birth  of 


issue,  it  became  merged  into  the  indefeasible  estate 
by  curtesy.*'  But  whatever  lack  of  judicial  har- 
mony may  exist  in  characterizing  an  estate  by  the 
curtesy,  it  is  clearly  a  common-law  right**  which, 
although  partaking  somewhat  of  title  by  descent,** 
is  an  estate  which  is  cast  upon  the  tenant 
by  operation  of  law.*"  It  is  a  legal  estate  in  land.*' 
^fter  the  birth  of  issue  it  is  a  vested  estate  for 
life,**-**  except  as  affected  by  statute.** 

[$  4]    B.    As  FxMhold   Ettate.    Curtesy   is   a 
freehold  estate  for  life,**  which  is  both  salable  and 


38.  See  statutory  proylalons:  and 
Brand  v.  Brand.  109  Ky.  7tl.  <0  SW 
704.    22   KyL.   13(6. 

[a]  m  XUlaola,  under  Rev.  St.  c 
41  i  1,  which  abolishes  the  estate 
by  curtesy  and  ^Ives  a  surviving 
husband  dower  in  his  wife's  lands, 
his  right  of  dower  Is  before  assign- 
ment a  mere  right  of  action  and  not 
an  estate.  Helsen  v.  Beisen,  146  111. 
(58.  34  KB  697,  21  LRA  434  [overr 
Crum  V.  Sawyer,  132  111.  443,  24  NE 
95«]. 

[6]  Xa  KarjTlaBd,  under  the  mar- 
riage laws  of  1898  c  457  I  7,  the 
husband  by  his  marriage  acquires  a 
life  estate  in  one  third  of  the  lands 
held  by  the  wife  at  any  time  during 
the  marriage,  which  right  cannot  be 
barred  by  any  conveyance  of  the 
wife;  but  this  statute  has  no  retro- 
active effect  where  such  An  appli- 
cation would  change  rights  In  vested 
estates  and  powers  of  disposition  In 
existence  at  the  time  of  the  enact- 
ment of  the  statute.  Jeavons  v. 
PIttman,    126   Md.   (60,   95  A  1070. 

[c]  IB  Wasonzl,  under  the  Wi- 
dower's Dower  Act  (Rev.  St.  [1909] 
i  350),  read  in  connection  with'  the 
statute  abolishing  entails  (Rev.  St. 
CI855]  c  32  I  5),  the  husband  be- 
comes heir  of  the  wife  to  land  con- 
veyed to  her  and  to  "the  heirs  of  her 
body,"  upon  her  death  without  Is- 
sue, although  she  leaves  brothers 
and  sisters  surviving  her.  Waddle  v. 
Fraster.  245  Mo.  391.  161  SW  87. 

•8.  Maclaren  v.  Stone,  18  Oh.  Clr. 
Ct  854,  9  Ota.  Clr.  Dec  794;  Romang 
V.  Tamburrl,  17  B.  C.  166,  2  DomLR 
296. 

Bowar  rsBezallT  see  Dower  [14 
Cyc  8711. 

9^  Conn. — Watson  v.  Watson,  13 
Conn.    83. 

N.  T. — Collins  V.  Russell,  184  N.  T. 
74.  76  NE  731.  112  AmSR  669.  6 
AnnCas   92. 

Oh. — Watkins  v.  Thornton,  11  Oh. 
St.  387;  Lduidls  v.  Marsh,  32  Ob.  Clr. 
Ct.    399. 

S.  C— Withers  v.  Jenkins,  14  S.  C. 
597. 

Tenn. — Templeton  v.  Twitty,  88 
Tenn.    695,   14   SW   435. 

Eng. — Sumner  v.  Partridge,  2  Atk. 
47,  2f  Reprint  425. 

[a]  "Jljif  etronmataaos  wUoh 
wndd  teve  defeated  or  datermlnsd 
the  Mrtsto  of  the  wife,  tf  Uvlar,  will, 
of  course,  put  an  end  to  the  curtesy, 
as  this  right  will  fall  and  be  de- 
feated with  the  estate  out  of  which 
it  was  to  be  derived."  Withers  v. 
Jenkins.  14  S.  C.  697,  611. 

35.  McBreen  v.  McBreen,  154  %Io. 
123.  332,  65  SW  463,  77  AmSR  758 
(where  the  court  said:  "Now  it  is 
clear  that  curtesy  is  a  marital  right. 
It  is  an  estate  conferred  by  the  law, 
not  by  grant,  as  an'  Incident  of  mar- 
riage. Ko  right  growing  out  of 
marriage  can  better  be  denominated 
a  marital  right");  Matter  of  Star-- 
back.  137  App.  Dlv.  866,  122  NTS 
$84  [all  201  N,  T.  531  mem,  94  NB 
1998   memj. 

m.  Bosarth  T.  lArgent  128  111. 
95,  21  NE  218;  Kibble  v.  Williams,  68 


ni.  30;  Montgomery  v.  Tate,  12  Ind. 
615;  Croft  v.  Wilbar,  7  Allen  (Mass.) 
248.  See  also  Hackensack  Trust  Co. 
V.  Tracy,  86  N.  J.  Eq.  301,  304,  308, 
99  A  846  (where  the  estate  jure  uzo- 
ris is  referred  to  as  "an  estate  of 
freehold  in  his  wife's  lands  during 
their  joint  lives,"  and  where  It  also 
Is  said:  "It  Is  obvious  that  when 
a  man  marries  a  woman  possessed  of 
real  estate,  there  Is  at  least  a  pos- 
sibility of  his  succeeding  to  the  en- 
joyment of  that  estate  In  possession. 
He  is  one  to  whom  his  wife's  lands 
may  come  in  remainder  during  his 
life  after  her  death.  As  without  the 
birth  of  issue  he  has  no  capacity  to 
take  in  possession  upon  his  wife  s 
death  in  his  lifetime,  the  estate  Is 
not  vested  but  contingent,  because 
the  essential  contingency  which 
would  entitle  him  to  take  the  estate, 
namely,  the  birth  of  issue,  has  not 
hiipponed"):  Denny  v.  McC^abe,  36  Oh. 
St.  676.  678  (where  It  Is  said:  "In 
strictness,  this  right  is  not  B.n  es- 
tate by  the  curtesy,  though  some- 
times called  curtesy  expectant,  but  a 
mere  possession  by  him  in  the  right 
of  the  wife");  Husband  and  Wife  [21 
Cyc  1163]. 

[a]  Bstat*  txa»  nsoiia  dlstla- 
gulalMd<^"At  common  law  by  vir- 
tus of  th«  marriage  alone,  and  with 
out  the  birth  of  issue,  the  husband- 
was  seized  of  an  estate,  during  co- 
verture. In  the  lands  held  by  his 
wife  in  fee.  He  is  said  to  have  been 
seised  of  the  freehold  jure  uxorls. 
He  took  the  rents  and  profits  during 
the  joint  lives  of  himself  and  his 
wife.  This  estate  was  ended  by  the 
death  of  the  wife  or  the  death  of 
the  husband.  'It'  applies  to  land,  in 
which  the  wife  was  selied  of  an  es- 
tate of  Inheritance  either  at  the  time 
of  the  marriage,  or  after  the  mar- 
riage. It  is  a  freehold  estate  In  the 
husband,  since  it  must  continue  dur- 
ing their  joint  lives,  and  it  may  by 
possibility  last  during  his  life.'  ft 
has  sometimes  been  called  a  ten- 
ancy by  the  marital  right.'  .  .  .  But 
the  estate  during  coverture,  or  ten- 
ancy by  the  marital  right,  is  quite 
different  from  tenancy  by  the  cur- 
tesy, particularly  in  the  fact  that  the 
former  does  not  continue  after  the 
wife's  death."  McNeer  v.  McNeer, 
142  111.  388,  393,  32  NS  681.  19  LRA 
266. 

37.  Baxter  v.  Patenaude,  32  R.  I. 
197.  78  A  625. 

3a  Register  v.  Klder,  271  Mo. 
321.  132-  SW  699. 

Oilgla  of  estate   see   supra   {    2. 

39.  Watson  v.  Watson,  13  Conn. 
83;  De  Hart  v.  Dean,  8  D.  C.  60;  Mat- 
ter of  Starbuck,  137  App.  Dlv.  866, 
122  NTS  584  [aff  201  N.  T.  631  mem, 
94   NE   1098   mem]. 

40.  Watson  v.  Watson,  13  Conn. 
83;  Teckenbrock  v.  McLaughlin,  246 
Mo.  711,  152  SW  38;  Donovan  v. 
Grlfflth,  216  Mo.  149,  114  SW  621, 
128  AmSR  4^8,  20  LRANS  826,  16 
AnnCas  724;  McBreen  v.  McBreen, 
154  Mo.  323,  55  SW  463,  77  AmR  758; 
Watkins  v.  Thornton,  11'  Oh.  St.  367; 
4  Kent  Comm.  p  27. 


[a]  Vot  latMtat*  U'W.F-"The  old 
doctrine  that  tenancy  by  the  curtesy 
Is  created  by  the  law  is  the  modern 
exposition.  .  .  .  Indeed,  it  is  not 
controverted.  Its  origin  and  con- 
tinuance are  due  to  the  law,  but  not 
the  law  that  appoints  the  Inheritable 
property  of  an  intestate  to  pre- 
scribed heirs.  It  is  unimportant  in 
the  present  Inquiry  upon  what  the- 
ory, adopted  at  remote  time  and  now 
obscure  in  motive,  the  law  proceed- 
ed in  making  this  transfer  to  the 
husband.  It  Is  only  necessary  to  es- 
tablish that  it  wa3  not  and  la  not 
an  intestate  law.  .  .  .  The  sugges- 
tion that  the  husband's  estate  is  an 
Incident  to  her  death  and  Intestacy, 
that  Is,  dependent  upon  them.  Is  true 
only  In  the  sense  that  the  estate  is 
limited  to  vest  upon  the  happen- 
ing of  such  events.  It  is  not  un- 
usual that  an  estate  should  be  lim- 
ited or  conditioned  on  the  death  of  a 
fierson,  intestate  or  otherwise,  and 
n  that  sense  the  estate  is  dependent 
upon  the  named  events,  but  the 
events  are  not  causative.  An  estate 
may  be  given  with  power  of  appoint- 
ment, but  no  one  would  ascribe  the 
creation  of  the  estate  to  the  first 
taker,  because  he  failed  to  exercise 
his  power  to  alienate  it.  ...  So  the 
law  gave  Mrs.  Starbuck  i>ower  to 
alienate  and  thereby  defeat  the  es- 
tate by  the  curtesy,  but  her  suffer- 
ance was  not  creative  of  the  estate. 
Passivity  is  not  a  creative  agency." 
Curtesy  "must  be  regarded  as  the 
creature  of  law."  Matter  of  Star- 
buck,  137  App.  Dlv.  866.  869,  122 
NTS  584  [aff  201  N.  T.  631  mem,  94 
NE  1098   mem]. 

41.  Adair  v.  Lott,  3  Hill  (N.  T.) 
182. 

M  63.  Hackensack  Trust  Co.  v. 
Tracy,  86  N.  J.  Eq.  301.  99  A  846; 
Denny  v.  McC^be,  35  Oh.  St.  676.  See 
also  Infra  ii  6,  7. 

44.  See  Infra   9    8. 

45.  Ala. — Carrlngton  v.  Richard- 
son,  79  Ala.   101. 

Conn. — Watson  v.  Watson,  IS 
Conn.    83. 

Del. — Moore  v.  Darbey,  6  Del.  (3h. 
193,    18  A  768,   13  LRA    346. 

D.  C. — De  Hart  v.  Dean,  9  D.  C. 
60. 

ni.— McNeer    v.     McNeer,     142     111. 

388,  32  NE  681,  19  LRA  256;  Mettler 
V.  Miller,  129  111.  630,  22  NE  629: 
Kibble  V.  Williams,  58  111.  SO;  Shor- 
tall  V.  Hinckley,  31  111.  219. 

Ind. — Turner  v.  Heinberg,  80  Ind. 
A.    615,   65    NE   294. 

Md. — Snyder  v.  Jones,  99  Md.  693, 
69   A    118. 

Mass. — Hayden  v.  Pierce,  166  Mass. 

389,  43  NE  119. 

Miss. — Redus  v.  Hayden,  43  Hiss. 
614;  Ryan  v.  Freeman,  86  Miaa.  176: 
Day   V.   Cochran,    24   Miss.   261. 

Mo. — ^Teckenbrock  v.  McLaughlin, 
246  Mo.  711.  162  SW  38;  Donovan  v. 
Qrlfflth,  215  Mo.  149.  114  SW  21,  128 
AmSR  458,  20  LRANR  825,  16  Ann 
Cas  724;  Doiler  v.  Toalsen,  180  MO. 
546,   79    SW   420,    103   AmSR   686. 

Nebr. — Forbes  v.  Swessy,  8  Nebr. 
520,   1   NW  671. 


416  .[17C.J.] 


CURTESY 


I§§^7 


aasignable;*'  and,  unless  exempted  by  statute,  is  |  subject  to  sale  under  ezecntioQ." 

IV.    REQUISITES  AKS  GBADATIONS 


[$  5]  It  has  been  broadly  staged  by  the  text 
writers/^  and  repeated  in  the  cases  which  apparently 
sanction  the  general  definition  of  curtesy  as  here- 
tofore stated,''*  that  to  create  an  estate  by  curtesy 
four  things  are  necessary:  First,  marriage;  second,, 
issue  bom  alive  before  the  wife's  death  and  capable 
of  inheriting  4he  estate;  third,  seizin  in  the  wife 
during  the  coverture;  and  fourth,  the  death  of  the 
wife;*°  but  as  the  definition  from  which  this  rule 

V.    CURTESY  INITIATE 


is  drawn  is  subject  to  criticism,"^  so  too  this  at- 
tempted statement  of  a  general  rule  is  misleading 
because  it  fails  to  recog^ze  one  of  the  accepted 
gradations  or  characteristics  incident  to  an  estate 
by  the  curtesy.'*  At  common  law  curtesy  has  two 
gradations,  curtesy  initiate  and  curtesy  consum- 
mate.'* Death  of  the  wife,  is  essential  to  the  lat- 
ter,'* but  not  to  the  former.'* 


[i  6]  A.  Nature  of  Estate— 1.  In  CteneraL 
Immediately  upon  birth  of  lawful  issue  of  the  mar- 
riage, bom  alive,"  and  capable  of  inheriting  the 
wife's  estate,'^  the  husband  acquires,  unless  other- 
wise provided  by  statute,"  an  independent  life  es- 
tate in  his  own  right  in  all  the  estates  of  inherit- 
ance of  the  wife  in  which  she  has  been  or  may  be- 
come seized  during  coverture;"  and  the  estate  so 
acquired  is  of  the.  same  general  character  and  sub- 
ject to  the  same  incidents  as  if  acquired  after  the 


death  of  the  wife." 

[$  7]  2.  As  Vested  Estate.  Curtesy  initiate  at 
common  law  becomes  ah  independent  vested  legal 
estate  in  the  husband  for  his  natural  life  distinct 
from  that  of  the  wife  as  soon  as  it  attaches  to  the 
wife's,  estate,*^  and  cannot  be  modified  or  abolished 
by  the  legislature  of  a  state;*'  but  until  it  attaches 
it  may  be  modified  or  destroyed."  In  Pennsylvania, 
however,  curtesy  is  recognized  as  a  vested  interest 
only  for  some  purposes.** 


N.  3. — Hackensack  Trust  Co.  v. 
Tracy,  8S  N.  J.  Eq.  301.  »9  A  S4t. 

N.  T.— EUaworth  v.  Cook.  8  PaiK« 
648. 

Pa. — McMaster'v.  Negley,  153  Pa. 
303,  26  A  641;  Wllion  v.  Sailer,  18 
Pa.  Dlst  43S: 

S.  C. — ^Wlthvra  v.  Jenkins,  14  8. 
C.  597. 

Tenn. — Templeton  v.  Twitty,  88 
Tenn.  695,  14  SW  43S:  Guion  v.  An- 
derson,   8    Humphr.    298. 

Va. — Breeding  v.  Davis,  77  Va. 
639,  46  AmR  740. 

W.  Va. — Winkler  v.  Winkler,  18  W. 
Va.  466. 

Wta.— Westcott  v.  Miller,  42  Wis. 
464. 

[a]  Vh»  ml*  Btatad.)— "It  was  a 
freehold  during  the  lives  of  himself 
and  wife,  with  a  freehold  In  re- 
mainder to  himself  for  life  as  a  ten- 
ant by  the  curtesy  consummate,  and 
a  remainder  to  the  wife  and  her  heira 
in  fee."  Mettler  v.  Miller,  129  111. 
630,    640,    22    UE    629. 

[b]  Creditors  of  a  tavalMuUl  eaa 
gaaeh  fiuia  after  laad  is  aoM.— When 
the  real  estate  of  the  wife  In  which 
the  husband  has  a  life  estate  as  ten- 
ant by  the  curtesy  Initiate  is  sold  un- 
der a  decree  In  partition,  the  credit- 
ors of  the  husband  may,  by  a  cred- 
itors' bill,  reach  his  interest  in  the 
fund  produced  by  the  sale,  to  the  ex- 
tent of  his  legal  Interest  in  the  es- 
tate Bold.  BllBworth  v.  Cook,  8 
Paige    (N.   T.)    643. 

46.  Mettler  v.  Miller,  129  111.  630, 
23  NE  629;  Gardner  v.  Hooper,  3 
Gray  (Mass.)  398;  Deming  v.  Miles, 
3fi  Nebr.  739,  63  NW  665,  37  AmSR 
464.     See  also  infra  {   39. 

47.  See   infra  i   47. 

48.  2   Blackstone  Comm.  p   127. 
4*.    See   supra  {   1. 

se.  Valentine  v.  Hutchinson,  48 
Misc.  314,  88  NTS  862;  Carpenter  T. 
Garrett,  76  Va.  129. 

Bl.     See  supra  |  1, 

55.  See  Infra  |  6. 

B8,  1  Blackstone  Comm.  p  127; 
4  Kent  Comm.  p  28.  See  Infra  It 
6,  20. 

S4.    See  infra   I   20. 

SB.     See  Infra  |  9  et  seq. 

56.  See  infra  S  16. 

57.  See   infra   {    18. 

58.  See  statutory  provisions.  See 
also  supra   i   2;   Infra  {    8. 

59.  Ala. — Baker  v.  Prewltt,  64 
Ala.  651;  Hunter  v.  Whitworth,  9 
Ala.    966. 

Conn..^Winestlne  v.  Zlglatskl- 
Marks  Co.,  77  Conn.  404,  69  A  496; 
Plumb   V.   Sawyer,    21   Conn.    351. 

Del. — Moore    v.    Darby.    6    Del.    Ch. 


%. 


193,   18  A   768,   13  LRA   846. 

D.  C. — National  Metropolitan  Bank 
v.  Hltz.  12  D.  C.  111. 

111. — ^Plnneo  v.  Goodspeed,  104  III. 
184. 

Miss. — Day  v.  Cochran,  24  Miss. 
261. 

N.  H.-^Foster  v.  Marshall,  22  N. 
H.   491. 

N.  J.— Nicholls  V.  O'Neill,  10  N.  J. 
88 
Y— Billings  V.  Baker,   28  3arb. 

N.  C— Williams  T.  Lanier,  44  N. 
C.    30. 

Pa. — Lancaster  County  Bank  v. 
StaufTer,  10  Pa.  398;  Gamble's  Est  1 
Para.  Eq.  Cas.   489. 

Vt.— Mattocks  V.  Stearns,  9  Vt. 
328. 

W.  Va.— Wyatt  v.  Smith,  26  W. 
Va.  813. 

60,  Ala. — ^Hunter  Tt  Whitworth, 
9    Ala.    966. 

Conn. — ^Plumb  v.  Sawyer,  21  Conn. 
36L 

D.  C. — National  Metropolitan  Bank 
V.   HIU,   12   D.  C.   111. 

N.  H.— Foster  v.  Marahall,  22  N. 
H.  491. 

N.  T.— Billings  v.  Baker.  38  Barb. 
343 

N.  C— Willi&ns  v..  Lanier,  44  N. 
C.   30. 

Pa. — Lancaster  Coupty  Bank  t. 
Stauffer,   10   Pa.   328. 

Vt. — Mattocks  y.  Steams,  9  Vt. 
326 

W.  Va.— Wyatt  v.  Smith,  26  W. 
Va.    813. 

61.  III.— McNeer  v.  McNeer,  142 
111.  388,  32  NE  681.  19  LRA  256;  Rose 
V.  Sanderson,  38  111.  247;  Shortall  v. 
Hinckley,    31    111.    219. 

Ind. — Studebaker  Bros.  Mfg.  Co. 
v.  De  Moss,  (A)   111  NB  26. 

Ky.— Mitchell  v.  Vlolett,  104  Ky. 
77,  47  SW  196. 

Mich.— Hill  ▼.  Chambers,  30  Mich. 
422;  Tong  v.  Marvin,   16  Mich.   60. 

Mlas. — Stewart  v.  Ross,  60  Miss. 
776. 

Mo..^Teckenbrock  v.  McLaughlin, 
246  Mo.  711,  162  SW  38. 

N.  J. — Hackensack  Trust  Co.  v. 
Tracy,  86  N.  J.  Eq.  301,  99  A  846. 

N.  C. — ^Richardson  v.  Richardson. 
150  N.  C.  597,  64  SE  510.  134  AmSR 
948;  Morris  v.  Morris,  94  N.  C.  613; 
Williams  v.    Lanier,    44    N.    C.    30. 

Pa. — Wilson  v.  Sailer,  18  Pa.  Dlst. 
436. 

W.  Va. — Guernsey  v.  Lazear,  61  W. 
Va.   328,   41  SE  405;  Wyatt  v.  Smith,. 
25  W.  Va.  813;  1  Blackstone  Comm. 
p    127. 

"At  the  common  law  the  husband. 


on  marriage,  could  take  possession 
of  his  wife's  land  and  receive  to  his 
own  use  all  its  profits  as  long  as  the 
wedlock  continued,  and  if  Issue  was 
born  of  the  marriage,  the  husband 
had  at  once  a  vested  estate  by  cur- 
tesy Initiate."  Guernsey  v.  Laaear, 
51    W.    Va.    328,    J2?. 

68.     See  Constitutional  Law  {   504. 

63.  See  Constitutional   Law  {   604. 

64.  Wilson  V.  Sailer,  18  Pa.  Dlst. 
435,  437  (wTiere  the  court  said:  "Un- 
der the  Act  of  April  8.  1833,  P.  L. 
315,  as  well  as  at  common  law,  a 
tenancy  by  the  curtesy  initiate  was 
accounted  a  vested  estate  of  free- 
hold. In  this  commonwealth,  how- 
ever, the  husband's  right  of  curtesy 
is  to-day  but  a  shadow  of  Its  for- 
mer self  so  long  as  the  wife  sur- 
vives. For  some  purposes,  It  is  true, 
it  has  been  recognized  as  a  vested 
interest  even  during  the  life  of  the 
wife.  Thus  it  has  been  held  that 
one  whose  wife  is  still  alive  has  an 
Insurable  intm-est  in  the  buildings  on 
her  land:  Harris  v.  York  Mut.  Ins. 
Co.  50  Fa.  341.  In  Rouse  v.  McKean 
County  Directors  of  Poor,  169  Pa. 
116,  32  A  541.  it  was  decided  that 
under  the  poor  law  of  1836,  which 
provides  that  a  settlement  may  be 
gained  in  any  district  'by  any  per- 
son who  shall  become  seised  of  any 
freehold  estate  in  such  district  and 
shall  dwell  upon  the  same  for  one 
whole  year,'  one  who  had  for  the 
prescribed  period  lived  with  his  wife 
on  land  owned  by  her  in  fee  had  ac- 
quired a  settlement  In  the  district 
where  the  land  lay.  It  was  said  by 
the  Supreme  Court,  per  Dean,  J.,  In 
the  case  last  cited,  with  respect  to 
the  right  of  curtesy:  'The  legisla- 
tive axe  has  lopped  oft  some  of  the 
prominent  branches;  it  has  not  cut 
down  the  tree;  the  mutilated  trunk 
still  stands.'  The  learned  justice 
might,  however,  have  repeated  quite 
pertinently  the  inquiry  made  as  to 
another  barren  stock,  "Why  doth  it 
also  cumber  the  ground?"");  Mc- 
Lellan  v.  Taylor,  40  N.  S.  275,  277 
(where  the  court  referred  to  Jones 
v.  Davis,  7  H.  &  N.  607,  158  Reprint 
and  quoted  from  that  case:  "It  Is 
only  upon  the  death  of  the  wife  that 
the  husband  becomes  tenant  by  the 
curtesy  in  the  proper  sense  of  the 
term.  .  .  .  During  the  life  of  the 
wife  he  Is. only  what  is  called  "ten- 
ant by  curtesy  "Initiate,"  and  as 
such  is  respected  In  law  for  some 
purposes,  which  are  enumerated  by 
a  Lord  Coke,  but  he  la  not  tenant  by 
the  curtesy  "consummate,"  so  aa  to 
give  him  a  separate  and  independent 


For  latar  eaaas,  d«T«lopiiiMrta  and  akaaraa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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[M]  3.  Effect  of  Married  Women's  Acts.  Most 
of  the  legislation  modifying  or  abolishing  curtesy 
initiate  is  due  to  those  statutes  giving  to  married 
women  greater  power  in  respect  to  and  control  over 
their  property.**     It  has  been  generally  held  that 


estate  of  freehold  until  the  death 
of  the  wife' "  and  then  speaking  for 
itself  said:  "The  death  of  the  -wife 
Is,  therefore,  an  essential  Ingredient 
to  complete  the  estate  In  the  hus- 
band. Prior  to  that  there  Is,  of 
course,  a  possibility  that  the  estate 
may  vest,  and,  as  was  Just  said  in 
the  case  just  cited,  there  is  an  es- 
tate initiate'  which  'is  respected  In 
law  for  some  purposes,'  but  it  does 
not  actually  vest  until  the  death 
of  the  wife"). 

"The  interest  of  a  husband  in  the 
real  eatate-of  his  wife  is  a  freehold 
estate.  It  vests  in  him  upon  the 
marriage,  and  becomes  fixed  at  her 
death.  She  has  no  power  over  it, 
and  cannot  deprive  him  of  it,  with- 
out express  authority,  or  necessary 
implication.  Prior  to  1853,  it  was 
subject  to  levy  and  sale  under  exe- 
cution, at  any  time.  Since  that,  how- 
ever, it  Is  exempt  during  the  life- 
time of  the  wife.  But  his  interest 
is  none  the  less  vested  and  fixed,  be- 
cause protected  during  his  wife's 
life.  His  creditors  are  prevented 
from  acting  during  the  lifetime  of 
the  wife,  for  her  convenience  and 
benefit.  It  is  merely  a  stay  of  exe- 
cution, not  a  destruction  of  his  es- 
tate. He  is  the  owner  of  a  free- 
hold, in  the  real  estate  of  his  wife, 
upon  the  marriage,  although  there 
may  be  ijo  issue  born:  Clarte's 
App.  79  Pa.  376;  Harris  v.  The  York 
Mut,  Ins.  Co.,  60  Pa.  341;  Bursons 
.\pp.,  tl  Pa.  164;  Peck  v.  "Ward,  18 
Pa.  506;  Lancaster  County  Bank  v. 
SUnffer,  10  Pa.  398."  Teacle's  Est., 
«  Pa.  Co.  S53,  654  [all  132  Pa.  533, 
19  A  274]. 

65.  GoostttntioaaUtT'  of  vtatataa 
see  Constitutional  Law  {  504. 

SB.  Ala. — ^Brevard  v.  Jones,  60 
Ala.    221. 

Ark. — Loyd  v.  Planters'  Mut.  Ins. 
Assoc.  80  Ark.  486,  97  SW  658; 
Hampton  v.  Cook,  64  Ark.  363,  42 
SW  535.  62  AmSR  194;  Neelly  v. 
Uncaster,  47  Ark.  175,  I'  SW  66,  58 
AmR  752. 

Del. — Moore  v.  Darby,  6  Del.  Oh. 
193.   18  A  768,  13  LRA  346. 

D.  C. — Uhler  v.  Adams,  1  App.  392. 

Ind — Lunti  v.  Qreve,  102  Ind.  173, 
K  NE  128. 

Ky. — Rivers  V.  Morris,  78  SW  196, 
22  KyL   1416. 

Md. — ^Mason  v.  Johnson,  47  Md. 
J47. 

Mass. — ^Horan  v.  Somes,  164  Mass. 
200,  28  KE  162;  Staples  v.  Brown,  13 
•Allen  64. 

Mich. — Brown  v.  Clark,  44  Mich. 
309,  6  NW  679;  Hill  v.  Chambers,  39 
Mich.  422;  Tong  v.  Marvin,  16  Mich. 
M. 

Mo. — Teckenbrock  v.  McLaughlin, 
246  Mo.  711.  152  SW  38;  Donovan  v. 
Griffith.  215  Mo.  149,  114  SW  621, 
128  AmSR  458,  20  LRANS  825.  15 
AnnCas  724;  Myers  v.  Hansbrough, 
202  Mo.  495,  IBO  SW  1137;  Dyer  v. 
Wltler,  14  Mo.  A.  52  [rev  on  other 
grounds  89  Mo.  81,  14  SW  618,  58 
AmR  85]. 

Mont. — ^Allen  v.  Raush,  15  Mont. 
U(,  39  P  459. 

Nebr. — ^Mathews  v.  Qlockel,  82 
Nrtr.  207,  117  NW  404,  18  LRANS 
1208. 

N.  J. — Ross  V.  Adams,  28  N.  J.  L. 
IM  [rev  on  other  grounds  30  N.  J. 
L  505,  82  AmD  237];  Hackensack 
Tnist  Co.  V.  Tracy,  86  N.  J.  Eq.  301, 
»  A  846;  Porch  v.  Fries.  18  N.  J.  Eq. 
204;  Johnson  v.  Cummings,  16  N.  J. 
Eq.  97,  84  AmD  142. 

N.  T. — ^Albany  County  Sav.  Bank 
T  MeCarty,  149  N.  T.  71,  43  NE 
427;  Knapp  v.  Smith,  27  N.  T.  277; 
Thurber  v.   Townsend,   22  N_  Y.   517; 
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Leach  v.  Leach,  21  Hun  .881;  Zlmr 
merman  v.  Schoenfeldt,  3  Hun  692; 
Billings  V.  Baker,  28  Barb.  343; 
Kurd  v.  Cass,  9  Barb.  366;  Mack  v. 
Roch,  13  Daly  103;  Hope  v.  Seaman, 
119  NYS  713  [mod  on  other  grounds 
137  App.  Div.  86,  122  NYS  127  (aff 
204  K  Y.  563  mem,  97  NB  1106 
mem)]  Jaycox  v.'  Collins,  26  HowPr 
496. 

N.  C— Walker  v.  Long,  109  N.  C. 
510,  14  SE  299;  Morris  v.  Morris, 
94  N.  C.  613;  State  v.  Mills.  91  N.  C. 
681;  Jones  v.  Cohen,  82  N.  C.  76; 
Jones  v.  Carter,  73  N.  C.  148;  Wil- 
son V.  Arentz,  70  N.  C.  670;  Long  v. 
Graeber.   64  N.  C.   431. 

Oh.— Robert  v.  Stlffe,  41  Oh.  St. 
225;  Hershizer  v.  Florence,  39  Oh. 
St.  516;  Denny  v.  McCabe,  36  Ob. 
St.   576. 

Pa. — Rouse  V.  Directors  of  Poor, 
169  Pa.    116,   32   A  641. 

R.  I.— In  re  Voting  Laws,  12  R. 
I.   686. 

Tenn. — ^Lewis  v.  Glass,  92  Tenn. 
147,  20  SW  671;  Carter  v.  Dale,  3 
Lea    710,    31   AmR    660. 

Tex. — Stratton  v.  Robinson,  28 
Tex.   Civ.    A.    285,    67    SW   639. 

Vt. — Bennett  v.  Camp,  64  Vt.  36. 

Va. — Welsh  v.  Solenberger,  85  Va. 
441.  8  SB  91;  Alexander  v.  Alex- 
ander, 85  Va.  353,  7  SE  336,  1  LRA 
125;  Brown  v.  Buckover,  84  Va.  424, 
7  SE  745;  Breeding  v.  Davis,  77  Va. 
639,    44    AmR    740. 

W.  Va. — Spangler  v.  Vermillion,  92 
SE  449;  Guernsey  v.  Lanear,  51  W. 
Va.  328,  41  SE  406;  Alderson  v.  Al- 
derson,  46  W.  Va.  242,  33  SE  228; 
Winkler  v.   Winkler,    18  W.   Va.    455. 

Wis. — Oatman  v.  Goodrich,  15  Wis. 
589;  KlngBley  v.  Smith,  14  Wis,  360. 

Ont. — Cameron  v.  Walker,  19  Ont. 
212. 

[a]  To.  AlslMuua  at  common  law 
the  husband  acquired  by  the  mar- 
riage a  life  estate  in  the  wife'ft  lan^s 
as  tenant  by  the  curtesy,  after  issue 
born,  and  this  was  subject  to  the 
payment  of  his  debts;  and  if  the 
land  was  sold  by  them  and  thus 
converted  Into  personalty,  the  money 
became  his  absolutely  when  col- 
lected, yet  where  such  a  sale  and 
conversion  of  the  wife's  lands  has 
been  made  since  the  passage  of  the 
several  statutes  securing  to  mar- 
ried women  their  separate  estates, 
the  money  becomes  a  part  of  the 
wife's  statutory  separate  estate,  al- 
though the  lands  were  acquired  by 
her  during  the  marriage  and  before 
the  passage  of  those  laws.  Brevard 
V.    Jones,    50    Ala.    221. 

[b]  m  Massaohnsetta  the  statute 
gives  the  wife  immediate  possession 
of  her  property  and  destroys  the 
interest  of  the  husband  as  tenant  by 
the  curtesy  initiate.  Moran  v. 
Somes,    164   Mass.   200,    28   NB  152. 

[c]  ZB.  XlUnola  aad  Mississippi  it 
has  been  said  that  curtesy  initiate 
has  not  been  abolished  by  the  mar- 
ried women's  acts,  but  simply  modi- 
fled  and  changed  so  as  to  convert 
it  from  a  present  to  a  contingent 
interest.  McNeer  v.  McNeer,  142  lU. 
388,  32  NE  681, ,  19  LRA  256;  Lucas 
V.  Lucas,  103  111.  121;  Martin  v. 
Robson,  66  III.  129,  16  AmR  678; 
Beach  v.  Miller,  51  111.  206,  2  AmR 
290;  Cole  V.  Van  Riper,  44  111.  58; 
Hill  V.  Nash,  73  Miss.  849,  19  S  707; 
Stewart  v.  Ross,  60  Miss.  776;  Rabb 
V.  Grlffln,  26  Miss.  579  (all  hold- 
ing, however,  that  the  husband  now 
has  no  vested  right  in  the  curtesy 
Initiate,  so  that  the  practical  effect 
is  the  same  as  if  it  were  abolished). 

[d]  m  Kew  Tork  since  the  acts 
allowing  married  women  to  sell  and 
devise  their  lands,  a  husband's  right 


the  effect  of  these  acts  is  to  abolish  curtesy  initiate 

in  all  property  of  the  wife  acquired  after  their 

enactment,'^  but  not  to  ^ect  the  husband's  right  to 

curtesy  in  lands  of  which  she  may  die  seized,  if  he 

survives  her.*'     But,  by  statute,  in  some  jurisdic- 

as  tenant  by  the  curtesy  Initiate, 
as  to  lands  acquired  since  the  pas- 
sage of  those  acts,  consists  simply 
of  a  status,  which  is  never  a  vested 
right  and  is  not  separately  alienable 
during  coverture,  but  may  be  modi- 
fled  or  annulled  at  any  time  before 
it  becomes  consumm'ate  by  the  death 
of  the  wife.  Hope  v.  Seaman,  119 
NYS  713  [mod  on  other  grounds  137 
App.  Div.  86.  120  NYS  127  (aff  204 
>I.  Y.  563  mem,  97  NB  1106  mem)]; 
Albany  County  Sav.  Bank  v.  Me- 
Carty, 149  N.  Y.  71,  43  NE  427; 
Thurber  v.  Townsend,  -22  N.   Y.   517. 

67.  U.  S. — ^anneman  v.  Richter, 
177  Fed.  668  (holding  that,  in  New 
Jersey,  curtesy  consummate  by  vir- 
tue of  2  Gen.  St.  p  2014  9  9  [P.  L. 
(1864)  p  698]  was  not  abolished  by 
the  Married  Women's  Act  of  March. 
26,  1852  (P.  L.  p  407),' as  amended 
by  the  act  of  March  27,  1874  (2 
Gen.   St.  pp  2012,    2013    Ji   1-3). 

Ark. — Loyd  v.  Planters  Mut.  Ins. 
Assoc,  80  Ark.  486,  97  SW  658  (hold- 
ing that  curtesy  consummate  was 
not  abolished  by  Const.  1874,  al- 
though  curtesy    initiate   was). 

D.  C. — Balster  v.  Cadick,  29  App. 
406  (holding  that  curtesy  « is  not 
abolished  but  that  the  wife  has  pow- 
er to  destroy  it  under  Rev.  St  { 
728  by  conveyance  or  devise);  Zeust 
V.  Staffan,  16  App.  141  [overr  14 
App.    200]. 

111. — Brennaman  v.  Schell,  212  III. 
366,  72  NE  412  (holding  that  curtesy 
is  not  abolished  but  the  wife  can 
avoid  it  as  to  lands  purchased  with 
her  separate  funds  by  taking  title  in 
the  name  of  a  third  person,  and  it  is 
not  a  fraud  on  the  husband  even 
though  she  does  so  for  the  purpose 
of  depriving  him  of  curtesy). 

Ky. — Rivers  v.  Morris,  78  SW  196, 
26  KyL  1416;  Dillon  v.  Dillon,  69 
3W  1099,  24  KyL  781  (holding  that 
a  husband's  inchoate  right  of  cur- 
tesy In  his  wife's  lands  in  case  he 
survives  the  wife  was  not  divested 
by  the  act  of  1894  declaring  that 
marriage  should  give  the  husband 
no  right  or  interest  in  the  wife's 
property). 

Nebr. — Forbes  v.-  Sweesy,  8  Nebr. 
520,    1    NW  671. 

N.  H.— Riel  V.  Press,  70  N.  H.  334, 
47  A  608  (holding  that  an  alien  hus- 
band subsequently  becoming  a  citi- 
zen of  the  state  has  no  curtesy  in 
his  wife's  lands  acquired  during  her 
separate  residence,  and  hence  a  pur- 
chaser of  a  married  woman's  realty 
whose  husband  has  always  resided 
in  a  foreign  country  cannot  recover 
a  part  of  the  purchase  price  because 
the  deed  tendered  him  was  not 
signed  by  the  husband  as  her  deed 
was  valid  without  his  signature). 

N.  J. — Hackensack  'Trust  Co.  v. 
Tracy,  86  N.  J.  Bq.  301,  99  A  846 
(holding  that  the  Married  Woman's 
Act  of  1852  S  1,/ deprived  the  hus- 
band of  an  estate  by  the  curtesy 
Initiate,  but  did  not  affect  the  es- 
tate which  he  took  upon  her  death, 
in  which  event  he  became  entitled 
to  a  freehold  estate  in  possession 
for  the  remainder  of  his  own  life 
If  there  was  Issue  born  alive). 

N.  Y. — Hatfield  v.  Sneden,  54  N. 
Y.   280. 

N.  C. — Richardson  v.  Richardson, 
15,0  N.  C.  549,  64  SE  610,  134  AmSR 
948  (holding  that,  where  a  wife  hav- 
ing separate  property  under  Const. 
[1868]  art  10  5  6  providing  that 
property  of  the  wife  before  marriage 
shall  be  her  separate  property  with 
power  to  will  it,  died  with  Issue 
born  after  the  adoption  of  the  consti- 
tution, leaving  a  will  disposing  of 
the  property   to   persons   other   than 
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tions  the  wife  may  defeat  the  right  of  curtesy  by 
conveyance  or  devise.'* 

[i  9]  B.  BeanisitM— 1.  In  General.  The  requi- 
sites to  curtesy  initiate  are  marriage,  seizin,  and 
birth  of  issue.'" 

[i  10]  2.  Marriage.  To  give  rise  to  the  estate 
there  must  be  a  valid  marriage  between  the  par- 
ties." 

her    husband,    the    husband    had    no 

rights  In  the  property  as  tenant  by 

the  curtesy,  since  his  Interest  before 

the    birth    of    Issue   being   contingent 

and    not    vested    could    be    taken    by 

legislation,  and  hence  rents  due  under 

a  lease  given  by  both  parties  be- 
longed  to   the   representative   of   the 

wife  and   not   to   the   husband). 

Oh.— Blum   V.   Blum,   60  Oh.  St.  41, 

S3  NE  493   (holding  that  the  act  of 

March    1,    1869,    providing    that    If   a 

deceased  wife  leaves  Issue  by  a  for- 
mer marriage  her  surviving  husband 

shall  not  be  entitled  to  an  estate  by 

the   curtesy    in    the    interest   of    such 

issue  in  her  estate,  unless  the  es- 
tate  came   to   the   wife   through    the 

husband  or  his  ancestors,  is  applica- 
ble,   although    the    former    marriage 

was  to  the  same   man). 
Or. — Runyan    v.    Winstock,    55   Or. 

202,  .104    P   417.    106    P    895    (holding 

that  curtesy  consummate   Is  not  cut 

off  by  the  Married  Women's  Act). 
Pa. — Rouse    v.    Kean    County   Poor 

Dlst.   Directors  of  Poor,  169   Pa.  116, 

32   A   641:    Teacle   Est.,    132    Pa.    533, 

19  A  274;  Sharpless  v.  West  Chester, 

1  Qrant  257    (holding  that,   although 

the    Interest    of    the    husband    In    the 

lands  of  his  wife  as  tenant  by  the 
curtesy  was  protected  by  the  act  of 
April    11,    1848,    It    was   not   a   vested 

interest  until  the  death  of  the  wife). 
Va. — Breeding     v.      Davis,    77     Va, 

639,  46  AmR  740   (holding  that  since 

the  enactment  of  April  4,  1877,  the 
husband  has  only  a  modified  ten- 
ancy by  the  curtesy  dependent  upon 
a  contingency,  and  no  estate  vests 
in  the  husband  during  the  life  of 
the  wife.  This  Is  rather  a  shadowy 
estate.  It  Is  an  interest  which  may 
possibly  ripen  Into  something  tangi- 
ble in  the  uncertain  future.  Previ- 
ous to  the  act  It  could  be  sold  on 
execution  against  the  husband.  Now 
the  wife  has  the  sole  control  of  her 
real  estate  during  her  life  and  the 
husband  has  no  Interest  until  her 
death.  This  estate  at  best  is  now 
a  bare  possibility  dependent  on  his 
surviving   his  wife). 

W.  Va. — Alderson  v.  Alderson,  46 
W.  Va.  242,  33  SR  228  (holding  that 
curtesy  consummate  Is  not  abol- 
ished, and  the  right  Is  regulated  by 
the  law  as  it  exists  at  the  time  of 
the  wife's  death  rather  than  at  the 
time    of    the    marriage). 

Eng. — Hope  v.  Hope,  2  Ch.  S<6 
(holding  that  the  Married  Women's 
Property  Act  of  1882  [45  &  46  Vict, 
c  7b]  has  <not  affected  the  right  of 
.  a  husband  to  an  estate  by  the  cur- 
tesy in  the  undisposed  of  real  es- 
tate   of    his    wife). 

Oortesy  oonnmniat*  see  Infra  i 
20. 

68.  BSect  Of  devlae  or  cobt«7- 
anoo  to  wife  under  married  wom- 
en's acts  on  husband's  right  to  cur- 
tesy  see  Infra   H   48,   49. 

W.  Ala. — Carrlngton  v.  Richard- 
son, 79  Ala.  101;  Baker  v.  Prewitt, 
64  Ala.  651;  Hunter  v.  Whltworth.  9 
Ala.    965. 

Ark. — McDanlel  v.  Orace,  15  Ark. 
465. 

Conn. — Wlnestine  T.  Zlglatskt- 
Marks  Co.,  77  Conn.  404.  59  A  496; 
Todd  V.  Ovlatt,  68  Conn.  174,  20  A 
440,    78    L.RA    693. 

Del. — Moore  v.  Darby,  6  Del.  Ch. 
193,    18   A   768,    IS   LRA   346. 

111. — Jackson  v.  Jackson.  144  III. 
274,  33  NE  61,  36  AmSR  427;  Mc- 
Neer  v.  McNeer,  142  111.  888,  32  NE 
681,  19  LRA  266;  Bocarth  v.  Largent, 


128  III.  95,  21  NE  218;  Monroe  ▼. 
Van   Meter,   100    III.   347. 

Ky. — Mitchell  v.  Vlolett,  104  Ky. 
77.    47   SW   195.    20   KyL   378. 

Md. — Hoffman  v.   Rice,   38  Md.  284. 

Miss. — Stewart  v.  Ross,  50  Miss. 
776;    Day    v.    Cochran.    24    Miss.    261. 

^(.  H. — Foster  v.  Marshall,  22  N. 
H.    491. 

N.  J.— Porch  V.  Fries,  18  N.  J.  Bq. 
204. 

N.  T. — Ferguson  v.  Tweedy,  66 
Barb.  168  [all  43  N.  Y.  543];  Jack- 
son v.  Johnson,  5  Cow.  74,  15  AmD 
433 

N.  C. — ^Wilson  v.  Arentz,  70  N.  C. 
.670;  Chllders  v.  Bumgarner,  53  N. 
C.    297. 

Pa. — Rouse  V.  Directors  of  Poor, 
169  Pa.  116y  32  A  541;  McMasters 
v.  Negley,  152  Pa.  303.  25  A  641. 

R.  I. — Burgess  v.  Muldoon,  18  R. 
I.    607,    29    A   298,    24    L.RA    798. 

S.  C. — Withers  v.  Jenkins,  14  8.  C 
697. 

Tenn. — Templaton  v.  Twltty,  88 
Tenn.  595.  14  SW  435;  Ouion  v.  An- 
derson,  8  Humphr.  298. 

Vt. — Mattocks  V.  Stearns,  9  Vt. 
326. 

Vk. — Breeding  v.  Davis,  77  Va. 
639,  46  AmR  740;  Carpenter  v.  Gar- 
rett,   75    Va.    129. 

W.  Va. — Guernsey  v.  Lazear,  61 
W.  Va.  328.  41  SE  406;  Winkler  v. 
Winkler,  18  W.   Va.   455. 

N.  S. — McLellan  v.  •  Taylor,  40  N. 
S.   275. 

See  also  infra  t|  10-19.  . 

70.  Wells  V.  Thompson,  13  Ala. 
793.  48  AmD  76;  Smoot  v.  Lecatt, 
1  Stew.  (Ala.)  590;  Doe  v.  Collins,  7 
Del.  128;  Moore  v.  Darby,  6  Del.  Ch. 
193,  18 -A  768.  13  LRA  346;  Bruner  v. 
Br'iggs,  39'  Oh.  St.  478;  Crosson  v. 
O'Donnell.  17  Pa.  Dist.  97;  1  Black- 
stone  Comm.  p  127.  And  see  cases 
supra   i  9  note  69. 

[a]  Marxiar*  A*  jure  is  the  muni- 
ment of  title  of  an  estate  by  cur- 
tesy. Bruner  v.  Briggs,  39  Oh.  St 
478. 

[b]  If  tlLs  maxzlage  la  absolntaly 
Told  in  law  the  husband  will  not  be 
entitled  to  curtesy,  even  if  the  oth- 
er requisites  exist.  Wells  v.  Thomp- 
son,   13   Ala.    793,    48    AmD   76. 

[c]  Zf  tlL*  marriage  la  voUUU* 
under  the  common  law.  it  is  sufll- 
clent  if  It  is  not  avoided  during  the 
life  of  the  wife;  it  cannot  be  avoided 
after  her  death.  1  Cruise  Dig.  p 
107;  Washburn  Real  Prop.  (6th  ed.) 
p  318. 

[d]  Varxiage  with  deceased  wife's 
■laier^-A  marriage  with  a  deceased 
wife's  sister  which  was  not  Ipso 
facto  void  but  was  deemed  valid  for 
all  civil  purposes  unless  annulled 
during  the  lifetime  of  the  parties  and 
was  sufflolently  valid  to  support  the 
title  of  the  husband  as  tenant  by 
the  curtesy  of  the  real  estate  of  his 
deceased  wife,  and  it  was  not  nec- 
essary to  entitle  to  tenancy  by  the 
curtesy  that  the  marriage  should 
have  been  canonical.  Re  Murray 
(Tanal.    6    Ont.    685. 

71.  U.  S. — Mercer  v.  Selden,  1 
How.    37,    11   Li.   ed.   38. 

Ala. — Jenkins  v.  Woodward  Iron 
Co.,    194   Ala.   371,   69   S   646. 

Ark. — Luttrell  v.  Reynolds,  68 
Ark.  254,  87  SW  1051;  Bogy  v.  Rob- 
erts, 48  Ark.  17,  2  SW  186,  3  AmSR 
211;  McDanlel  v.  Orace,  IS  Ark.  466. 

Del. — ^Hunter  v.  Lank,  1  Del.  10. 

D.  C. — Zeust  V.  Staffan,  16  App. 
141;    De    Hart   v.    Dean,    9    D.    C.    60. 

Ky. — Parsons    v.    Justice,    163    Ky. 


[i  11]  8.  Seisin  of  Wifft— «.  Oeneral  Bule. 
It  is  well  settled  that  at  common  law  the  husband 
can  be  tenant  by  the  curtesy  only  of  lands  of  which 
his  wife  was  actually  seized  during  the  coverture;^' 
and  unless  otherwise  provided  by  statute,'^  or  where 
it  is  impossible  to  acquire  actual  seizin,'*  or  in  the 
case  of  an  advowson  or  a  rent,'*  or  where  entry 
is  prevented  by  force,'*   the  rule,  subject  to  the 

737.  174  SW  726:  Hunt  v.  Phillips, 
105  SW  446,  32  KyL  257:  Petty  v. 
Mailer.  15  B.  Mon.  591^  Stlnebaugh 
V.  Wisdom.  18  B.  Mon.  467;  Welch 
v.  Chandler,  13  B.  Mon.  420;  Neely 
V.  Butler,  10  B.  Mon.  48;  Orr.  v. 
Hollldays.  9  B.  Mon;  59;  Vanarsdall 
V.  Fauntleroy.  7  B.  Mon.  401; 
Adams   v.    Logan,    6   T.    B.    Mon.   175. 

Miss. — Stewart  v.  Ross,  50  Miss. 
776. 

Mo. — Dozler  v.  Toalson,  180  Mo. 
546.    79    SW    420,    103    AmSR    586. 

N.  J. — Hopper  v.  Demarest,  21  N. 
J.  L.  525;  Hackensack  Trust  Co.  v. 
Tracy,    86    N.    J.    Eq.    301,    99    A    846. 

N.  Y. — Collins  V.  Russell,  184  N. 
Y.  74,  76  NE  731,  112  AmRS  569, 
6  Ann(^s  92;  Howells  v.  McGraw,  97 
App.  Dlv.  460,  90  NYS  1;  Carr  v. 
Anderson,  6  App.  Dlv.  6,  39  NYS  746; 
Valentine  v.  Hutchinson,  43  Misc. 
314,    88    NYS    862. 

N.  C— Jones  v.  Whlchard.  163  N. 
C.  241,  79  SE  503;  In  re  Dixon,  166 
N.  C.  26,  72  SE  71;  Redding  v.  Vogt. 
140  N.  C.  662,  53  SE  337,  6  AnnC^as 
812;  Nixon  v.  Williams,  95  N.  C  103. 

Pa. — ^Young  v.  Lynch,  6  Pa.  Dist. 
348. 

Va. — Muse  v.  Friedenwald,  77  Va. 
67;  Carpenter  v.  Garrett,  75  Va.  129. 

W.  Va. — Bragg  v.  Wiseman,  55  W. 
Va.  330,  47  SE  90;  Fulton  v.  John- 
son,  24  W.  Va.   95. 

Wis. — Westcott  V.  Miller,  42  Wis. 
454. 

Eng. — Parker  v.  Carter,  4  Hare 
400,    80    EngCh    399.    67    Reprint    704. 

Ont.— Wlgle  V.  Merrick.  8  U.  C.  C. 
P.    307. 

[a]  Wliere  a  mnaiadMr  to  hetrs 
was  coBtlsgeiit  on  their  being  alive 
when  the  life  estate  should  termi- 
nate, the  husband  of  an  heir  who 
died  before  the  life  tenants  could 
not  claim  as  tenant  by  the  curtesy, 
as  the  wife  never  had  the  seizin 
requisite  to  such  a  claim.  Jones  v. 
Whlchard  163  N.  C.  241,  79  SB  503. 
See  also   Infra   S   30. 

Bstates  subject  to  onrtssr  see  in- 
fra   :S    21-36. 

73.     See  statutory  provisions. 

73.  Williams  v.  Baker,  71  Pa. 
476;  Eager  v.  Furnlvall,  17  CTh.  D. 
116,  121"  (holding  that,  where  testa- 
tor died  In  1875  having  by  his  will 
dated  in  1872  devised  a  freehold  es- 
tate to  his  daughter  (plaintiff's  * 
wife)  her  heirs  and  assigns  for  her 
separate  use.  the  daughter  havinfr 
died  in  1874  In  the  lifetime  of  testa- 
tor, leaving  an  only  child  who  was 
her  heir  at  law.  plaintiff  was  en- 
titled for  his  life  to  the  property 
devised  by  testator  as  tenant  by 
the  curtesy,  the  court  saylnK: 
"There  Is  no  possible  means  by 
which  the  husband  could  hnve  ob- 
tained seisin  et  impotentia  excusat 
legem;  consequently,  the  seisin  is 
not    required"). 

74.  Mercer  v.  Seldon,  1  How.  <ll. 
S.)  37.  11  L.  ed.  38;  Barr  v.  Gallo- 
way. 2  F.  Cas.  No.  1.087.  1  McLean 
476;  Dozler  v.  Toalson.  180  Mo.  646. 
79  SW  420,  103  AmSR  586:  Shelly's 
(^se,  1  Coke  93  b,  76  Reprint  206. 

[a]  "Ike  geaexal  mis  of  law  la, 
that  although  a  man  shall  not  be 
tenant  by  the  curtesy  without  actual 
seisin;  yet  of  a  rent,  or  of  an  advo'w- 
son.  If  the  wife  dies  before  the  rent- 
day,  or  before  the .  avoidance,  he 
shall  be  tenant  by  the  curtesy." 
Shelley's  C^ase,  1  Coke  93  b.  97  b.  76 
Reprint    206. 

78.  Mercer  v.  Selden,  1  How  (U. 
S.)    37.    11    L.    ed.    38. 


For  lator  oMies.  dsrelopmaBts  and  cbanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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limitations  hereafter  noticed,^*  still  obtains  that  the 
wife,  or  the  husband  for  the  wife,  must  have  seizin, 
or  that  which  is  deemed  aetual  seizin,  during  eover- 
tnre  of  her  estates  upon  which  entry  may  be  made ;'' 
and  h«iee  a  husband  will  not  be  entitled  to  curtesy 
where,  during  coverture,  the  lands  of  the  wife  were 
adversely  held,'^  or  in  lands  held  by  her  under 
color  of  title  which  she  had  abandoned  without  ani- 
mus revertendi.''*' 

[i  12]  b.  Limitations  of  Rule— (1)  In  Oen- 
araL  Some  confusion  exists  as  to  what  constitutes 
aetual  seizin  under  this  rule,  and  there  has  been  a 
marked  tendency  both  in  England  and  in  the  United 


States  to  relax  the  general  strictness  of  the  common', 
law  rule.^"  According  to  some  authorities  it  is 
sufficient  seizin  if  the  wife  haa  a  right  of  entry  ;'^ 
and  it  has  been  held  that  the  rule  requiring  actual 
seizin  does  not  apply  except  when  entry  is  necessary 
to  complete  her  title,  as  where  she  takes  as  heir 
and  not  by  deed  or  by  will.** 

[$  13]  (2)  Seizin  in  Law.  According  to  the 
prevailing  rule,  it  is  now  only  necessary  that  the 
wife  be  seized  in  law  during  coverture  of  her  legal 
estates  of  inheritance  not  adversely  held  by  an- 
other.«s 

Wild  lands.    So,  although  some  old  cases  hold  to 


76.  See   Infra  JJ    12,   13. 

77.  U.  a. — Mercer  v.  Selden,  1 
How.  37,  11  L.  ed.  38;  Oreen  v.  Uter, 
8    Cranch    2Z».    3    L.    ed.    545. 

Ark. — Luttrell  v.  Reynolds,  68 
Ark.  254,  37  SW  1061;  Bogy  v.  Rob- 
erts, 48  Ark.  17,  2  SW  1S«,  8  AmSR 
211;   HcCtanlel  v.  Grace,   16  Ark.  4«e. 

D.  C. — Rhodes  V.  Roble,  9  App. 
305:  Smith  V.  Smith,  21  D.  C.  289 
(holding  that  the  husband's  right 
of  curtesy  initiate  was  taken  away 
by  the  Married  Women's  Act,  but  his 
right  to  the  curtesy  consummate  was 
not  destroyed);  De  Hart  v.  Dean,  > 
D.    C.    60. 

Ky. — ^Parsons  t.  Justice,  1(3  Ky. 
737,  174  SW  725;  Maupln  v.  Maupin, 
33  KyL.  658,  110  SW  840;  Saterly 
T.  Thompson,  1  Ky.  Op.  628;  Mackey 
V.  F^octor,  12  B.  Mon.  433;  Moore  v. 
Calvert,  6  Bush  356;  Stewart  v.  Bar- 
clay, 2  Bvsh  550;  Hunt  v.  Phillips, 
105    SW    446,    32    KyL    257. 

Hiss. — Stewart  v.  Ross,  60  Miss. 
776. 

Mo. — ^Ervans  V.  Morris,  284  Mo.  177, 
136  SW  408;  Dozler  v.  Toalson,  180 
Mo.   546,   79   SW  420,  103   AmSR  588. 

N.  J. — Hopper  v.  Demarest,  21  N. 
J.  L.  525;  Hackensack  Trust  Co.  t. 
Tracy,  88  nT  T.  Eq.  301,  99  A  846; 
Hutchinson  v.  '  Kxton,  53  N.  J.  Bq. 
688,  32  A  682,  35  A  1130:  Hutchin- 
son v.  EXton,  53  N.  J.  Bq.  688,  S3 
A  682.   36    A   1130. 

N.  T. — Collins  y.  Russell,  184  N. 
T.  74,  76  NB  731,  112  AmSR  6(9, 
6  AnnCas  92-  Carr  v.  Anderson,  6 
App.  DIv.  6,  39  NTS  '746;  Furguson 
T.  Tweedy,  56  Barb.  188  [aff  43  N. 
T.  648];  Burke  v.  Valentine,  62  Barb. 
412;  Vallentlne ,  v.  Hutchinson,  43 
Misc.    314.    88    i4YS    862. 

N.  C. — in  re  Dixon,  166  N.  C.  26, 
72   SS   71 

Or. — Crowley  ▼.  Grant,  63  Or.  212. 
117  P  28;  Runyan  v.  Wlnstock,  56 
Or.    202,    104   P   417,    105   P   895. 

Pa. — ^Fischer's  Est.,  18  Pa.  Dlst. 
979;  Crosson  v.  O'Donnell,  17  Pa. 
Dlst.  97:  Younff  v.  Lynch,  6  Pa.  Dlst; 
348;  Sproul's  Est.,  18  Pa.  Co.  346; 
Schaefter  v.  Messersmlth,  10  Pa.  Co. 
3((. 

Va. — Carpenter  t.  Garrett,  75  Va. 
129. 

W.  Va. — Spangler  v.  Vermillion,  92 
SE  449;  Bragg  V.  Wiseman,  55  W. 
Va.  330,  47  SB  90;  Fulton  v.  John- 
son. 24  W.  Va.  96;  Stuart  v.  Stuart, 
18  W.   Va.   675. 

[a]  nivs,  (1)  where  a  wife  was 
entitled  to  the  remainder  interest 
but  the  life  tenant  who  predeceased 
her  had  been  In  actual  possession, 
and  after  the  life  tenant's  death  a 
third  person  was  in  adverse  posses- 
sion, there  was  no  such  seizin  dur- 
ing coverture  as  vested  in  surviving 
husband  an  estate  by  curtesy.  Par- 
sons V.  Justice,  168  Ky.  737,  174  SW 
725.  (2)  Where  neither  the  husband 
nor  the  wife  had  lived  in  the  coun- 
ty In  which  the  land  of  the  wife 
was  situated  after  their  marriage, 
the  husband  having  had  no  posses- 
sion of  the  land  during  his  wife's 
life,  could  not  claim  an  estate  by 
the  curtesy  in  such  land,  and  his 
subsequent  possession  thereof  would 
inure  only  to  the  benefit  of  the  heirs 
of  bla  deceased  wife.  Saterly  v. 
Thonrpson,     1     Ky.     Op.     626.       (8) 


Where  testator  directed  that  his  es- 
tate remain  In  the  control  of  his 
executors  for  the  use  of  his  wife 
and  children,  and  after  the  youngest 
grandchild  should  arrive  at  the  age 
of  twenty-one  years  that  It  be  di- 
vided, a  daughter  of  testator  who 
was  of  age  when  he  died,  and  who 
died  before  the  youngest  grandchild 
arrived  at  the  age  of  twenty-one 
years,  never  had  such  an  estate  as 
to  entitle  her  surviving  husband  to 
curtesy.  Burke  v.  Valentine,  62 
Barb.    (N.   T.)    412. 

[B]  Beawtiaff  varohaav-mosaj 
tnurt  acalaat  «■•  Im  •Atmm  posaes- 
rton.  lA  wife's  right  of  action  to  es- 
tablish a  resulting  purchase-money 
trust  against  her  father  in  land 
which  was  In  his  adverse  possession 
under  a  deed  not  giving  toe  daugh- 
ter any  interest.  Is  insuffldent  to 
support  a  curtesy  right  in  her  hus- 
band. Evans  v.  Morris,  234  Mo.  177, 
138   SW   408. 

[c]  Bala  bafox*  OMRlaff*.— A 
woman  of  full  age  before  marriage 
by  verbal  contract  sold  land  and 
received  the  purchase  money.  The 
purchaser  was  put  In  possession,  but 
no  deed  made  until  after  she  was 
married  and  had  issue  born  alive, 
when  a  deed  In  which  her  husband 
Joined  was  given  the  purchaser.  It 
was  held  that  the  husband  was  not 
tenant  by  the  curtesy.  Welch  v. 
Chandler,   13   B.  Mon.    (Ky.)    420. 

[d]  Seisin  as  tmatee. — The  naked 
seizin  of  the  wife  of  an  estate  held 
as  trustee  will  not  suffice  to  make 
the  husband  tenant  by  the  curtesy, 
although  she  has  the  beneficial  in- 
terest in  the  reversion.  Chew  v. 
Southwark,   5    Rawle    (Pa.)    180.' 

[e]  Baiilii  by  d*acaa  of  oonit.^ 
A  decree  of  the  court  settling  the 
right  of  a  husband  and  his  wife 
In  the  lands  of  his  wife  is  equiva- 
lent to  an  actual  possession  by  the 
husband,  and  is  sufficient  seizin  to 
entitle  the  husband  to  curtesy.  Ells- 
worth V.  Cook.   8   Paige   (N.  T.)    643. 

7a  111, — Jacobs  V. '  Rice,  33  111. 
369. 

Kan. — Jenkins  v.  Dewey,  49  Kan. 
49,  80  P  114. 

Ky. — ^Parsons  ▼.  Justice,  163  Ky. 
737,    174    SW  726. 

Mo. — Evans  v.  Morris,  234  Mo. 
177,   136  SW   408. 

N.  3. — Hopper  v.  Demarest,  21  N. 
J.    L.    526. 

N.  T. — Baker  v.  Oakwood,  49  Hun 
416,  3  NTS  570  TafT  123  N.  J.  16, 
25    NB    312,    10    LRA    387]. 

Oh. — Mitchell  v,  Ryin,  3  Oh.  St. 
377;  Borland  v.  Marshall,  2  Oh.  St. 
308. 

Pa. — Oow  v.  Kightllnger,  26  Pa, 
343. 

Tenn. — Stokely  v.  Slayden,  8  Baxt. 
307;  Weisinger  v.  Murphy,  2  Head 
674;  Oulon  V.  Anderson,  8  Humphr. 
298. 

W.  Va. — Calvert  v.  Murphy,  73  W. 
Va.    731,    81   SB   403.    52   LRANS   634. 

79,  Vidmer  v.  Lloyd,  184  Ala.  158, 
63    S    943. 

80.  U.  S. — Davis  v.  Mason,  1  Pet. 
503,    7   L.    ed.    239. 

D.  C. — Frey  v.  Allen,  9  App.  400; 
Rhodes  v.  Roble,  9  App.  806;  De 
Hart   V.    Dean,    9    D.    C.    60. 

Ky.— Ellis   T.   Dlttey,    94    Ky.    680, 


23  SW  366,  16  KyL  878. 

Ms. — Wass  V.  Bucknam,  38  Me, 
356. 

Miss. — Malone  v.  McLaurln,  40 
Miss.    161,    90    AmD    320. 

Mo. — Majors  v.  Cryts,  234  Mo.  386, 
144    SW   789. 

N.  Y. — FurgU80"ft  -v.  "^ 'Tweedy,  66 
Barb.  163  [aff  43  N.  Y.  643];  Ells- 
worth V.  Cook,  8  Paige  643. 

Pa. — Sanders'  Est.,  41  Fa.  Super. 
11. 

Tenn. — Gillespie  v.  Worford,  2' 
Coldw,   632. 

W.  Va. — Bragg  v.  Wiseman.  66  W. 
Va.    330,    47    SB    90. 

Bng. — De  Grey  v.  Richardson,  8 
Atk.  469,  26  Reprint  1069. 

[a]  ••ixlm  either  la  law  or  ta 
deed  is  sufficient  to  support  curtesy. 
Majors  v.  Cryts,  240  Mo.  386,  144 
SW    769.      See    also    infra    {    13. 

[b]  vehm  reoeli>ts  of  rents  and 
profits  of  an  astate  notwithstanding 
the  interposition  of  a  trustee  for 
separate  use  is  deemed  siifflclentr 
seizin  to  raise  a.  tenancy  by  the  cur- 
tesy.    Frey  v.  Allen,  9  App.   (D.  C). 

[c]  -Vosseaalon  of  a  !•■■••  under 
a  lease  reserving  rent  is  sufficient, 
seisin  in  the  husband  for  the  wife 
to  entitle  him  to  an  estate  by  th» 
curtesy,  although  he  never  received 
jfOT  demanded  ^ent  during  the  life 
of  the  wife.  Ferguson  v.  Tweedy, 
43  N.  Y.  643;  Ellsworth  v.  Cook,  8 
Paige  (N.  T.)  643;  De  Grey  v.  Rich-, 
ardson,   3  Atk.   469,    26   Reprint   1069. 

81.  Kline  v.  .Beebe,  6  Conn.  494; 
Merrltt  v.  Horn,  5  Oh.  St.  307,  61 
AmD  298;  Mitchell  v.  Ryan,  3  Oh. 
St.   377. 

88.  Carr  v.  Anderson,  6  App.  Dlv. 
6,  39  NYS  746  [motion  to  advance 
on  present  calendar  granted  1^0  N. 
Y.  671  mem,  66  NB  10*4  mem];  Val- 
entine V.  Hutchinson,  43  Misc.  314, 
315,  88  NYS  862  (where  the  court 
said:  "The  seizin  at  common  law 
had  to  be  in  fact  an  actual  seiiiq 
of  the  lands  during  coverture.  Con- 
structive possession  of  the  wife  or 
a  bare  right  to  possess  will  not  sup- 
port the  estate.-  There  must  be  ac- 
tual possession  as  '  distinguished 
from  possession  in  law.  This  doc- 
trine does  not  apply  where  a  wife 
takes  by  deed  or  by  will,  but  does 
apply  where  she  takes  as  heir"); 
Adair  v.  Lott,  3  Hill  (N.  Y.)  182, 
186  (where  the  court  said:  "The  doc- 
trine that  there  must  be  a  seisin  in 
deed  in  the  wife,  only  applies  in 
cases  where  her  title  is  not  com- 
plete before  entry,  as  where  she 
takes  as  heir  or  devisee  and  not 
where  she  takes  by  a  conveyance 
which  passes  the  legal  title  and  seisin 
of  the  land").  See  also  Ferguson  ▼. 
Tweedy,  43  N.  Y.  643;  Pond  v.  Bergh, 
10  Paige  (N.  Y.)  140  (in  both  of 
which  cases  this  doctrine  is  recog- 
nized). 

88.  Ala. — Wells  v.  Thompson,  13 
Ala.    793,    48    AmD    76. 

Conn. — ^Toad  v.  Oviatt,  58  Conn. 
174,  20  A  440,  7  LRA  693;  Kline  V. 
Beebe,  6  Conn.  494;  Bush  v.  Brad- 
ley,   4   Day   298. 

D.  C. — De  Hart  v.  Dean,  9  D.  C. 
60.  • 

111. — Mettler  ▼.  Miller,  129  III.  630. 
22  NE  S8». 
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the  contrary,^*  according  to  the  general  rule  it  is  not 
necessary  for  the  wife  to  be  actually  seized  of  her 
wild  and  uncultivated  lands  not  adversely  held^ 
seizin  in  law  or  constructive  seizin  without  entry 
being  deemed  sufQcient.*' 

[i  14]  c.  What  I>  Sofficient  Actnal  Seizin— 
(1)  In  G«neraL  It  is  generally  held  sufBcient 
seizin  in  fact  of  the  wife  of  her  legal  estates  of 
inheritance  if  the  seizin  is  cast  upon  the  wife  by 


law;**  or  if  one  is  in  possession  whose  possession  in 
law  is  deemed  the  possession  of  the  wife,  she  having 
the  legal  title ;*^  or  where  the  wife  is  a  cotenant  or 
coparcener,  and  one  of  her  cotenants  or  coparceners 
is  in  amicable  possession  of  the  lands.** 

[$  15]  (2)  Seizin  at  Birth  of  Issne.  It  is  not 
necessary  that  the  seizin  of  the  wife  should  be  con- 
current with  the  birth  of  issue;*'  but  it  is  sufficient 
if  the  wife,  or  the  husband  for  the  wife,  be  sof- 


Ky.— BniiB  V.  Dlttey,  94  Ky.  620, 
23  SW  366,  IB  KyLi  378;  Sweeney  t. 
Montgomery,  8S  Ky.  66,  2  SW  662, 
8    Kyli   944. 

Me. — Wass  T.  Bucknam,  38  Me. 
356. 

Mlaa. — Redua  v.  Hayden,  43  Miss. 
614;  Rabb  v.  Griffln,  26  Mlas.  579; 
Day    V.    Cochran,    24    Mlaa.    261. 

Mo. — Martin  v.  Trail,  142  Mo.  85, 
48  SW  655;  Stephens  v.  Hume,  2E 
Mo.  849;  Harvey  v.  Wlckham,  23  Mo. 
112;  McKee  v.  Cottle.  C  Uo.  A. 
416. 

N.  C. — Chllders  v.  Bumgarner,  68 
N.    C.     297. 

Oh.— Wa'tklns  v.  Thornton,  11  Oh. 
St  367;  Merrltt  v.  Home,  5  Oh.  St. 
807,  67  AmD  298;  Mitchell  v.  Ryan, 
3  Oh.  St  377;  Borland  v.  MarshaU, 
2   Oh.   St    308    (adversely   held). 

Pa. — ^Buchanan  v.  Duncan,  40  Fa. 
82. 

8.  C. — Withers  v.  Jenkins,  14  S. 
C.    597. 

Tenn. — Qulon  v.  Anderson,  8 
Humphr.  298;  McCorry  v.  King,  > 
Humphr.  267,  89  AmD  165. 

"Seisin  of  the  wife  is  one  of  the 
essential  requisites.  Seizin  was  for- 
merly understood  to  be  a  corporeal 
Investiture  by  actual  livery  of 
seizin.  How  this  was  effected  it  is 
not  now  necessary  to  explain,  as  It 
passed  away  after  written  muni- 
ments' of  title  came  to  be  used.  The 
delivery  of  a  deed,  where  there  is 
no  adverse  po'ssesalon  or  claimant, 
has  been  generally  regarded  as  a 
sufllclent  seizin,  on  the  ground  that 
the  possession  follows  the  title. 
Green  v.  Liter,  8  Cranch  (U.  8.) 
229,  3  L.  ed.  545.  This  has  been 
considered  sufflclent  as  to  legal  es- 
tates to  authorise  the  attaching  of 
the  husband's  curtesy.  And  as  to 
equitable  estates,  the  receipt  of  the 
rents  and  profits  by  the  cestui  que 
trust  has  been  held  to  constitute 
an  equitable  seizin  for  the  same 
purpose."  Withers  v.  Jenkins,  14  S. 
C.    587,    610. 

[a]  Besldenee  aad  mots  of  owbms 
■hip.  A  husband  Is  entitled  to  cur- 
tesy in  land  owned  and  possessed 
by*  his  wife  at  the  time  of  her  death, 
although  neither  he  nor  his  wife 
ever  resided  upon  it  or  exercised 
acts  of  ownership  over  it.  Bills  y. 
Dlttey,  94  Ky.  620,  18  SW  366,  15 
KyL   878. 

8«.  Neely  v.  Butler.  10  B.  Mon. 
(Ky.)  48;  vanarsdall  v.  Fauntleroy, 
7  B.  Mon.  (Ky.)  401.  But  see  Ellis 
V.  Dlttey,  94  Ky.  620,  23  SW  366, 
16  KyL.  878  supra  note  83   [a). 

85.  U.  S: — Mercer  v.  Seldon,  1 
How.  37,  11  L.  ed.  38;  Davis  v.  Ma- 
son, 1  Pet.  503,  7  L.  ed.  239;  Qreen 
V.  Liter,  8  Cranch  229.  3  L.  ed.  545; 
Barr  ▼.  Galloway,  2  F.  Cas.  No. 
1,037,    1    McLean    476. 

Ala. — Welts  V.  Thomjison,  13  Ala. 
793,    48   AmD  76. 

Ark. — Luttrell  v.  Reynolds,  63 
Ark.  254.  37  SW  1051;  McDanlel  v. 
Grace,   IS   Ark.   465. 

Miss. — Malone  v.  McLaurln,  40 
Miss.  161.  90  AmD  320;  Day  v.  Cock- 
ran,  24  Miss.  261. 

N.  T. — Carr  v.  Anderson,  6  App. 
Dlv.  6,  39  NTS  746  [motion  to  ad- 
vance on  present  calendar  granted 
160  N.   T.    671   mem,   6B    NE   1094]. 

Tenn. — Qulon  v.  Anderson,  8 
Humphr.    298. 

W.  Va.— Selm  v.  O'Grady,  42  W. 
Va.    77,    24   SE  994. 


Wis.— Westcott  V.  MUler,  42  Wis. 
454. 

[a]  nie  nda  wUdi  iMUlrsa  aa 
eatey  to  ooaiplste  aa  heir's  tttls  does 
not  apply  in  the  case  of  wild  and 
unoccupied  land.  Carr  v.  Anderson, 
6  App.  Div.  6,  39  NTS  746  [motion 
to  advance  on  present  calendar 
granted  160  N.  T.  671  mem,  55  NE 
1094   mem]. 

[b]  Jodloial  mO*  of  Taoaat  laads. 
— By  virtue  of  a  decree  of  confirma- 
tion of  a  judicial  sale  of  vacant  and 
occupied  lota  or  lands,  the  purchaser 
has  by  construction  of  law  such  pos- 
session as  amounts  to  such  seizin 
In  fact  as  will  entitle  the  husband 
of  such  purchaser  to  curtesy  In  such 
lots  or  lands.  Seim  v.  O'Qrady,  42 
W.    Va.    77,    24    SE    994. 

'86.  Green  v.  Liter,  8  Cranch  (U. 
S.)  229,  3  L.  ed.  546;  Chllders  v. 
Bumgarner,  53  N.  C.  297;  Bragg  v. 
Wiseman,  55  W.  Va.  330,  47  8K  90; 
Selm  V.  O'Grady,  42  W.  Va.  77,  24 
SE  994;  Weaver  v.  Burgess,  22  U. 
C.  C.  P.   104. 

[a]  Wliara  %  BUURla4  woman 
elaina  laad  wUlar  lattara  patant 
from  the  crown,  her  husband  need 
not  enter  upon  the  land  to  entitle 
him  to  tenancy'  by  the  curtesy.  Let- 
ters patent  constitute  seizin  in  fact 
Weaver  v.  Burgess,  22  U.  C  C.  P. 
104. 

ST.  D.  C. — Frey  v.  Allen,  9  App. 
400. 

Ky.— Ellis  V.  Dlttey,  34  Ky.  620. 
23  SW  866,  15  KyL  378;  Sweeney 
V.  Montgomery,  86  Ky.  55,  2  SW  662, 
8  KyL  944;  (Jarr  v.  Glvens,  9  Bush 
879,  15  AmR  747;  Phillips  v.  Ditto, 
2    Duv.    649;    Powell    v.    Qossom,    18 

B.  Mon.    179. 

Miss. — Day  v.  Cockran,  24  Miss. 
261. 

N.  T. — Ferguson  v.  Tweedy,  56 
Barb.  168  [aff  43  N.  T.  543];  Vroo- 
man  v.  Shepherd.  14  Barb.  441; 
Buckley  v.  Buckley,  11  Barb.  43; 
Jackson  v.  Johnson,  6  Cow.  74,  16 
AmD    483. 

N.    C. — Nixon    V.    Williams,    98    N. 

C.  103;  Carter  v.  Williams,  48  N. 
C.  177;  Robertson  v.  Stevens,  36  N. 
C.    247. 

Oh. — Watkina  v,  Thornton,  11  Oh. 
St.   867. 

Pa. — Rankin's  App.,  16  A  82;  C!hew 
V.  Southwork,  6  Rawle  160;  Sanders' 
Est..    41    Pa.    Super.    77* 

Eng. — De  Grey  v.  Richardson,  8 
Atk.   469,   26  Reprint  1069. 

[a]  Potential  ssisia.— (1)  A  sur- 
viving husband  is  entitled  to  curtesy 
in  land  of  his  deceased  wife  of  which 
she  had  only  a  potential  seizin  dur- 
ing her  life.  Actual  possession  by 
the  wife,  or  by  the  husband.  In  her 
right  is  not  necessary.  If  she  had 
possession  by  a  tenant  for  years,  or 
If  she  had  a  right  to  the  present 
possession,  it  Is  sufflclent  The  ef- 
fect Is  equivalent  to  that  of  actual 
seizin.  Sanders'  Est.,  41  Pa.  Super. 
77.  (2)  "It  Is  not  necessary  .  .  . 
to  entitle  a  husband  to  claim  by 
the  curtesy  in  this  state,  that  there 
should  have  been,  what  Is  consid- 
ered In  England  ah  actual  seisin  of 
the  wife  or  the  husband  during  the 
coverture.  It  Is  sufflclent  if  she 
were  Invested  with  the  title  to  an 
estate  of  Inheritance,  and  had  seisin 
of  the  freehold  thereof  In  law,  by 
having  a  right  to  demand  and  re- 
ceive the  rent  accruing  from  the  en- 
joyment of  it,  either  by  a  tenant  at 


will,  or  for  a  term  of  years.  If  out 
on  lease;  or  otherwise  to  demand 
and  recover  the  immediate  posses- 
sion thereof;  or  as  the  late  Mr. 
Justice  Duncan  expresses  It  In  Stool- 
foos  V.  Jenkins,  8  Serg.  &  R.  (Pa.) 
167,  176,  'If  there  was  a  potential  sei- 
sin or  right  of  seisin.'  .  .  .  But  still 
[says  the  court]  there  must  be  a 
seisin  of  the  freehold  as  well  as  a 
right  to  the  inheritance  on  the  part 
of  the  wife  during  the  coverture:  or 
what  shall  be  deemed  equivalent 
thereto,  having  regard  to  the  nature 
of  the  estate."  Chew  v.  Com.  of 
Southwark,  6  Rawle  (Pa.)  ISO,  161, 
162  [quot  Watklns  v.  Thornton,  11 
Oh.  St.  367,  373].  (3)  Where  land 
was  devised  to  testator's  daughter 
In  fee,  but  the  will  provided  that 
his  wife  should  hold  the  estate  until 
she  could  raise  money  to  pay  a  cer- 
tain debt,  the  daughter  became 
seized  on  the  death  of  the  testator 
so  as  to  make  her  husband  tenant 
by  the  curtesy,  although  the  par- 
ticular estate  did  not  terminate  dur- 
ing her  life.  Robertson  v.  Stevens. 
36  N.  C.  247.  Compare  Landls  v. 
Marsh,  32  Oh.  Clr.  Ct.  399  (holding 
that  a  husband  is  not  entitled  to 
curtesy  in  a  vested  remainder  ex- 
pectant upon  an  estate  for  life, 
unless  the  life  estate  terminates 
during  coverture).  (4)  A  term  for 
years  does  not  exclude  the  actual 
seizin  of  the  husband  and  wife, 
whether  they  receive  rent  or  not 
since  the  possession  of  the  term  Is 
that  of  the  reversioner.  Carter  v.  Wil- 
liams. 43  N.  C.  177.  (6)  Receipt  by 
a  wife  of  the  rents  and  profits  of 
an  estate,  notwithstanding  the  In- 
terposition of  a  trustee  for  separate 
use.  Is  sufficient  seizin  to  entitle 
her  husband  <o  curtesy.  Frey  v. 
Allen.  9  App.  (D.  C.)  400.  (6)  Where 
a  husband  In  right  of  his  wife  be- 
comes a  partner  with  others  In  the 
ownership  of  a  cotton  factory  and 
mills  and  in  the  management  of 
the  business,  his  wife  is  sufficiently 
seized  to  arive  him  curtesy.  Buck- 
ley V.  Buckley,  11  Barb.   (N.  T.)   48. 

88.  D.  C. — Rhodes  v.  Robie,  9 
App.    305. 

Ky. — C^rr  v.  Givens,  9  Bush  679, 
16   AmR   747. 

N.  T. — Buckley  v.  Buckley,  11 
Barb.    43. 

N.  C. — Chllders  v.  Bumgarner,  53 
N.    C.    297. 

R.  L — Nightingale  v.  Hidden.  7  R. 
I.    116. 

W.  Va. — Bragg  v.  Wiseman,  55  W. 
Va.  330,  47  SE  90;  McNeeley  v. 
South  Penn  OH.  Co.,  52  W.  Va.  618. 
44    SE    508,    62    LRA    562. 

[a]  Xosbaad  lolat  tsnaat  witb 
wife.— A  husband  has  curtesy,  on 
the  death  of  his  wife.  In  her  half 
of  real  estate  held  In  joint  tenancy 
with  him.  McNeeley  v.  South  Penn 
on  Co.,  52  W.  Va.  616,  44  SB  508, 
62    LRA    562. 

89.  Ala. — Hunter  v.  Whitworth,  9 
Ala.    965. 

Conn. — ^Heath  v.  White,  5  Conn. 
228. 

Mass. — Comer  v.  (%amberlaln,  6 
Allen  166. 

Mo. — Donovan  v.  Griffith,  216  Mo. 
149,  114  SW  621,  128  AmSR  468,  20 
LRANS    825.   15   AnnCas   724. 

N.  T. — Jackson  v.  Johnson,  6  Co'W. 
74,  16   AmD   433. 

N.  C. — Chllders  v.  Bumgarner,  6S 
N.   C.    297. 


For  later  oaaes,  develo^neata  and  oliaiic«a  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CURTESY 


[>7Cf.J.]     421 


[y  17]  b.  Birth  in  Wife's  Lifetime.  The  law- 
ful issue  of  the  marriage  most  be  bom  alive  in  the 
lifetime  of  the  mother ;''  that  it  is  alive  en  ventre 
sa  mere  and  is  delivered  by  Cassarean  or  other  op- 
eration after  the  death  of  the  mother  is  not  saf- 
ficient.f» 

[$18]  c  Capability  of  Inheriting.  The  issue 
in  addition  to  being  born  alive  must  be  capable  of 
inheriting  the  estate  of  the  wife  as  her  heir,**  al- 
though it  is  not  necessary  that  the'  issue  actually 
inherit.* 

[i  19]  d.  Stotatory  Exceptions.  The  birth  of 
isBu^  is  made  unnecessary,  by  statute,  in  some 
jurisdictions  to  give  rise  to  curtesy  initiate.* 

CONSUMMATE 


lieiently  seized  before  or  after  the  birth,  or  even 
after  the  death,  of  issue,  if  seized  during  cover- 
ture." 

[t  16]  4.  Birth  Of  Issue— a.  Birth  Alive.  Un- 
less otherwise  provided  by  statute,"  it  is  necessary, 
in  all  jurisdictions  in  which  curtesy  is  recognized  as 
a  common-law  estate  or  is  expressly  g^iven  by  stat- 
ute, that  legitimate  issue  of  the  marriage  be  bom 
alive.''  But  it  is  not  necessary  that  it  should  be 
beard  to  cry;**  its  independent  existence  is  all  that 
is  required."*  The  adoption  of  a  child  does  not 
ereate  the  right  by  curtesy."  That  the  wife  has  an 
illegitimate  child  to  inherit  from  her,  however, 
does  not  preclude  the  surviving  husband  from  cur- 
tesy.** 

VL    0UBTE8T 

[t  20]    At  common  law  curtesy  consummate  is  |  same  incidents  as  curtesy  initiate,  the  only  difler- 
of  the  same  general  character  and  subject  to  the   |  ence  being  that  an  additional  requisite  is  required 


Tenn. — Templeton  v.  Twitty,  88 
Tenn.  596,  15  SW  4SE;  Oulon  V.  An- 
derson,   8    Humphr.    298. 

■In  1  Cruise  Dig.,  147,  sec.  7,  the 
rule  applicable  to  thia  subject  was 
thus  stated:  The  time  when  the 
selxln  commences,  whether  before  or 
xfter  Issue  had,  la  Immaterial. .  .  .' 
The  dlatlnKUlBhed  American  author, 
Mr.  Washburn,  on  Real  Property  (4 
Ed.),  vol.  I,  pp.  178  and  179,  section 
45.  very  clearly  states  the  rule  as 
applicable  to  this  proposition:  'It  is 
Immaterial  whether  the  child  is 
bom  before  or  after  the  wife  ac- 
quires her  estate,  if,  had  it  lived,  it 
would  have  inherited  that  estate; 
and  It  matters  not  though  It  die 
before  she  acquires  the  estate,  so 
far  as  the  huaband'a  right  to  curtesy 
is  concerned."  Donovan  v.  Grifflth, 
215  Mo.  149.  164,  114  SW  621.  128 
AmSR  458,  20  LRANS  825,  IS  Ann 
Cas  724. 

[a]  Ohanoallor  Xeat  mvsi  'Ten- 
ancy by  the  Curtesy  Is  an  eatate 
for  life,  created  by  the  act  of  the 
Jaw.  When  a  man  marries  a  woman, 
seised,  at  any  time  during  the  cover- 
ture, of  an  estate  of  Inheritance,  In 
severalty,  in  coparcenary,  or  in  com- 
mon, and  hath  issue  by  her  born 
alive,  and  which  might  by  possibil- 
ity Inherit  the  same  estate  as  heir 
to  the  wife,  and  the  wife  dies  In  the 
lifetime  of  the  husband,  be  holds 
the  land  during- his  life,  by  the  cur- 
tesy of  Elngland;  and  it  is  Immate- 
rial whether  the  Issue  be  living  at 
the  time  of  the  seisin,  or  at  the 
death  of  the  wife,  or  whether  It  was 
born  before  or  after  the  seisin."  4 
Kent  Comm.    (14th  ed.)    p   27. 

[b]  Birtb  aftor  eoav»y«ac«j— 
Birth  of  living  Issue  after  coijvey- 
ance  by  a  married  woman  of  land 
held  by  her  to  her  sole  and  separate 
use  entitles  her  husband  to  curtesy 
therein.  Comer  v.  Chamberlain,  t 
Allen    (Mass.)    166. 

¥t.  Hunter  v.  Whltworth,  9  Ala. 
M5;  Donovan  v.  Grifflth,  216  Mo. 
149.  114  SW  621,  128  AmSR  458,  20 
LRANS    825,    15    AnnCas    724. 

"It  is  immaterial  at  what  period, 
daring  coverture,  the  wife  became 
seised,  whether  before  issue  or  after. 
Kor  is  it  material  whether  the  Issue 
be  living  at  the  time  of  the  seisin." 
Jackson  v.  Johnson,  5  Cow.  (N.  T.) 
74.  102,  IS  AmD  433  (per  Savage, 
C.  J.). 

91.    See  infra  t   1»- 

•a.  Ala.— Nicrosi  v.  Fhilllpt,  91 
Ala  299.  8  S  561;  Orimball  v.  Pat- 
ton.  70  Ala.  626;  Hunter  v.  Whlt- 
worth, 9  Ala.  966. 

Ark. — McDaniel  v.  Grace,  15  Ark. 
465.  r  , 

Del.— Doe  v.   Roe,   10   Del.    477. 

D.  C. — Zeust  V.  Staftan,  16  App. 
141. 

Ind. — ^Turner  v.  Helnberg,  30  Ind. 
A.   615.    66    NB    294. 

Ky. — Shepard  v.  Browning,  166 
Ky.  194,  160  SW  950;  Goff  v.  Ander- 


son, 91  Ky.  303,  15  SW  866,  18  KyL 
888,   11  LRA   825. 

Mass.— Comer  v.  Chamberlain,  6 
Allen    166. 

Miss. — Ryan  v.  Freeman,  36  Miss. 
176. 

Mo. — Soehngen  v.  Jantsen,  (A) 
186  SW  1109:  Register  v.  Elder,  331 
Mo.    321,    132    SW    699. 

N.  }. — Hackensack  Trust  Co.  v. 
Tracy,  86  N.  J.  Eq.  301,  99  A  846; 
Craig  v.  Smith,  84  N.  J.  E^q.  693,  96 
A    194. 

N.  T. — ^Hatter  of  SUrbuck,  63 
Misc.  156,  116  NTS  1030;  Marsellls 
v.  Thalhimer,  2  Paige  35,  21  AmD 
66. 

N.  C. — Flaming  v.  Sexton.  172  N. 
C.  260,  90  SB  247;  Norwood  v.  Tot- 
ten,  166  N.  C.  648,  82  SB  961;  Chil- 
ders   v.    Bumgarner,    63    N.    C.    297. 

Pa. — McMasters  v.  Negley,  162  Pa. 
303,    26   A    641. 

Va. — Duggins  V.  Woodson,  117  Va. 
299,    84    SB   652. 

W.  Va. — Winkler  v.  Winkler,  18 
W.    Va.    466. 

Bng. — ^Palne's  C^se,  8  Coke  S4a, 
77    Reprint    624. 

See  also  cases  supra  t   !■   ' 

"The  husband's  right  to  curtesy 
at  the  common  law  was  contingent 
upon  there  being  Issue  of  the  mar- 
riage born  alive  capable  of  Inher- 
iting the  mother's  estate,  and,  as 
he  has  no  estate  by  curtesy  at  the 
wife's  death  unless  such  issue  had 
been  born,  he  codld  have  had  no  in- 
terest prior  to  the  birth  of  such 
issue."  Turner  ▼.  Helnberg,  80  Ind. 
A.    615,    65    NB   294,    296. 

[a]  Xieglttanattoa  of  dilia.— Where 
the  marriage  of  parents  of  a  bastard 
legitimates  the  issue  the  husband  is 
entitled  to  curtesy.  Hunter  v.. Whlt- 
worth,   9    Ala.    966. 

93.  Palne's  Case,  8  Coke  34a,  77 
Reprint  524;  2  Blackstone  Comm.  p 
248. 

avtOMM*  Of  Urtb  aUve  see  infra 
{   61. 

94>  Doe  V.  Killen,  10  Del.  14 
(holding  that  If  the' issue  after  birth 
has  life  distinct  from  and  Independ- 
ent of  the  mother,  although  It  dies 
Immediately,  it  Is  born  alive) ;  Flem- 
ing V.  Sexton,  172  N.  C.  250,  90  SB 
247  (holding  that  the  birth  of  Issue 
capable  of  Inheriting  as  a  requisite 
to  an  estate  by  curtesy  is  satisfied 
if  the  child  is  alive  for  only  a  mo- 
ment of  time;  the  word  "alive" 
meaning  that  the  child  be  alive  and 
have  an  Independent  life  of  Its  own 
for  some  period  after  birth). 

SB.  Murdock  v.  Murdock,  74  N. 
H.    77.    65    A    892. 

96.  Bruner  v.  Brlggs,  39  Oh.  St. 
478. 

97.  In  re  WInne,  1  Lans.  (N.  T.) 
508  [rev  on  other  grounds  2  Lans. 
211:  Marseille  v.  Thalhimer,  2  Paige 
(N.  Y.)  35,  21  AmD  66;  Murdock  v. 
Reed,  1  Disn.  (Oh.)  274,  12  Oh.  Dec. 
(Reprint)  618;  Palne's  Case.  8  Coke 
34a,    77    Reprint    524,    1   Coke   Litt.   p 


29b.     See  also  cases  aupra  I  1. 

98.  In  re  Winne,  1  LAns.  (N.  T.) 
608  [rev  on  other  grounds  3  Lans. 
211;  Marsellls  v.  Thalhimer.  2 
Paige    (N.    Y.)    36,    21   AmD   66. 

[a]  Beasoa  for  mle.  'The  inraa 
must  be  born  alive  and  during  tin 
marriage,  and  capable  of  inheriting 
as  heir  to  the  mother;  and  the  issub 
must  be  born  during  the  life  of  the 
mother,  for  if  the  mother  dies  in 
labor,  and  the  Ceesarean  operation 
Is  performed,  the  husband  In  this 
case  shall  not  be  tenant  by  the  cur- 
tesy, because  at  the  instant  of  tlM 
mother's  death  he  was  clearly  not 
entitled,  as  having  had  no  Issne' 
born,  but  the  land  descended  to  the 
child  while  he  was  yet  in  hia  moth- 
er's womb,  and  the  estate  being 
once  BO  vested  shall  not  afterwards 
be  taken  from  him.  (2  Black.,  127; 
Co.  Litt.,  29b;  Marsellls  v.  Thalhim- 
er, 2  Paike  (N.  Y.)  35,  21  AmD 
66;  Oreenlears  Cruise,  title  5,  chap. 
1,  I  17)."  In  re  winne,  1  Lans. 
(N.  T.)  608,  613  [rev  on  other 
grounds   2   Lans.   21]. 

9t.  Conn. — Heath  v.  White,  6 
Conn.    228. 

Del.— Doe  V.  Collins,  7  Del.  128. 

Md.— Janney  v.  Sprlgg,  7  Gill  197. 
48    AmD    667. 

Miss. — Taylor  v.  Smith,  64  Miss. 
60;  Ryan  v.  Freeman,  86  Miss.  176; 
Day    V.    Cochran,    24    Miss.    261. 

Mo. — RIchter  v.  Bohnaack.  144 
Mo.    616,    46    SW   748. 

N.  T.— Yung  v.  Blake,  168  Apii. 
Div.    501,   148   NTS  567. 

N.  C. — Fleming  v.  Sexton,  172  N, 
C.    250,    90    SB   247. 

Tenn. — Templeton  v.  Twitty,  88 
Tenn.    596,   14   SW    485.  . 

Vt — Bennett  v.  Camp,  (4  Vt. 
36. 

Bng. — Sumner  v.  Partridge,  2  Atk. 
47,  26  Reprint  425;  Barker  v.  Bark- 
er, 2  Sim.  249,  2  BngCh  261,  67 
Reprint   782. 

See  also  cases  supra  |   1. 

[a]  "Sho  wocda  'oapaUs  of  ixJw^ 
Itlng*  are  taken  from  the  common 
law,  and  mean  simply  that  the  child 
shall  be  In  the  line  of  Inheritance, 
and  If  the  Inheritance  is  In  tall  malia 
the  birth  of  a  female  child  would 
not  be  sufflclent  to  create  the  es- 
tate, and  vice  versa."  Fleming  v. 
Sexton,  172  N.  C.  250,  263,  90  SB 
247. 

[b]  Wlian  the  Isaoo  would  taka 
by  poroliaas  and  not  by  inheritance, 
the  surviving  husband  Is  not  en- 
titled to  curtesy.  Janney  v.  Sprlgg, 
7    Gill    (Md.)    197.    48   AmD  657. 

1.  Travis  V.  Stiz,  1S5  Tenn.  156, 
185  SW  1076,  LRA1917A  671  (hold- 
ing that  where  all  the  requisites  of 
a  tenancy  by  curtesy  have  existed, 
the  husband  is  entitled  to  curtesy 
on  surviving  his  wife,  although  all 
Issue  have  died);  Templeton  v. 
Twitty,  88  Tenn.  596,  14  SW  435. 
3.  See  statutory  provisions;  and: 
U.    S. — BlUott    V.    Teal.    8    F.    Cas. 
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to  give  curtesy  consummate  existence.'  To  the 
three  requisites  necessary  tp  create  an  estate  by  the 
eartesy  initiate,*  add  a  fourth,  namely,  the  death  o£ 

Vn.    ESTATES  SUBJECT  TO  OXTBTEST 


the  wife  before  that  of  the  husband,  and  the  estate 
becomes  curtesy  consummate .' 


[$21]  A.  Estates  of  Inheritance — 1.  In  Otva- 
eraL  Ais  .a  general  rule  curtesy  is  incident  to  es- 
tates of  inheritance  only."    Where  an  estate  of  in- 


No.    4,389,    5    Sawy.    18$    (construing 
Oregon    statute).- 

Miss. — Stewart    v.    Ross,    60    Miss. 

7t«;      

Nebr. — Forbes  v.  Sweesy,  8  Nebr. 
520,  X  NW  671. 

Oil. — ^Hershlser  v.  Florence,  39  Oh. 
St.  5-16;-  Bmner  v.  Brlggs,  39  Oh.  St. 
479;  Denny  v.  McCabe,  36  Ob- 
St.  C76;  'Mufdock  v.  Reed, '  1  D'isn. 
274,    12    Oh.    Dec.    (Reprint)    618. 

Pa. — Rouse  V.  Directora  of  Poor, 
169  Fa.  116,  32  A  541;  UcMaster  v. 
Negley,  162  iPa.  SOS,  25  A  641;  Lan- 
caster County  Bank  v.  .  Stauller,  10 
Pa.  S98;  Gamble's  Est.;  1  Pars.  rSq. 
Oas.  489l;  Crosson  v.  O'Donnell,  17 
Pa.  Dlst.  97;  Toung  v.  Lynch,  6  Pa. 
Dlst.  349:  DeSenbaugh  v.  Hess,  36 
Pa.  Go.    7. 

Wis.-rKlng8ley  v.  Smith,  14  Wis. 
S60. 

9.  Ala. — ^Hunter  v.  Whltworth,  9 
Ala,  »e5. 

Conn. — Winestine  v.  Ziglatskl- 
Ifarks  Co.,  77  Copn.  404,  59  A  496; 
Plumb  v.,^  Sawyer,  21  Conn.  851. 

D.  C — National  Metropolitan  Bank 
V.  Hits,   12  D.   C.   111. 

til.— -McNeer  v.  McNeer,  142  111. 
SSE  32  NB  681,  19  CrA  256. 

$.  H. — Foster  v.  ft^arshall,  22  N. 
H,  .4H. 

N.  J.— MlcholUf  V.  O'Neill,  10  N. 
J,  .Eo.   88. 

nTt.— Bluings  V,  Baker,  28  Barb. 
S4S, 

N,  C — Itlcharason  •  v.  Richardson, 
150  M.  C.  549,  64  SB  510,  134  AmSR 
«4&;  WUJlamB  v.  Lanier,  44  N.  C.  30. 

Pa.,-.-LancMter  .  County  Bank  v. 
Stanfter,  10  Pa.  S28. 

Vt.— Mattock^   V.    Stearns,     9     Vt. 

326;      . 

W.,   Va ^Wyatt    v.    Smith.    25    W. 

Va.  «13. 

See.  supra    {(    6v  7. 

4.  See   supra    9   9. 

5.  Ala. — Carrlngton  v..  Richard- 
son, .79  Ala.  lOi. 

Ark. — Hampton  v.  Cook,  64  Ark. 
353,  .42  SW  535,  62  AmSR  194;  Mc- 
Danlel   v.   Grace,   16 '  Ark.    465. 

Conn.^^Todd  v.  Ovlatt,  B8  Conn. 
17*1.  20  A  440,- 7  LRA  693;  Watson 
V.  Watson,  13  Conn.  83;  Wheeler  v. 
Hotehkiss,    10    Conn.    225. 

D.  C. — Rhodes  V.  Robie,  9  App. 
305;  Smith  v.  Smith,   21  D.  C.  289. 

III. — Jackson  y.  Jackson,  144  111. 
274,  33  NE  '51,  36  AmSR  427;  Mc- 
Neer V.  McNeer,  142  111.  388,  32  NB 
681,  19  LRA  256;  Bozarth  v.  Lar- 
gent.  128  111.  95,  21  NB  218;  Lucas 
V.  Lucas,  103  111.  121;  Wolf  v.  Wolf, 
67  111.  65;  Beach  V.  Miller,  51  III. 
206,    2    AmR    290. 

Ky. — Johnson  v.  Gordon,  145  Ky. 
421.  140  SW  538;  Malone  v.  Conn.. 
95  Ky.  93,  23  SW  677,  15  KyL  421; 
Oldham    v.   Henderson,    5    Dana    254. 

Md.— Snyder  v.  Jones,  99  Md.  693, 
59    A    118. 

Miss. — ^Stewart  v.  Ross,  50  Miss. 
778;  Day  v.  Cochran,  24  Miss.  261. 
.  Mo.»— Powell  V.  Powell,  267  Mo. 
117,  188  SW  626,  188  SW  795;  Healey 
V.  Tlllberry,  192  Mo.  A.  509,  183  SW 
666. 

Nebr— Withnell  v.  Withnell,  69 
Nebr.  605.  96  NW  221;  Forbes  v. 
Sweesvi   8   Nebr.   520,   1   NW  671. 

N.  H.— Foster  v.  Marshall,  22  N. 
H.   491.         , 

N.  J. — Hackensack  Trust  Co.  v. 
Tracy,  86  N.  J.  Bq.  301,  99  A  846; 
Porch  V.  Fries,  18  N.  J.  Bq,  204; 
Nlcholls  V.   O'Neill,    10  N.   J.   En,    88. 

N.  Y.— Billings  V.  Baker,  28  Barb. 
S43;  Matter  of  Starbuck,  63  Misc. 
156,  116  NTS  1030;  Jackson  v.  John- 


son,   5    Cow.    74,    15    AmD    433. 

N.  C. — Richardson  v,  Richardson. 
150  N.  C.  649,  64  SB  510,  134  AmSR 
948;  Wilson  v.  Arentz,  70  N.  C.  670; 
Williams    V.    Lanier,    44    N.    C.    30. 

Pa. — Crosson  v.  O'Donnell,  17  Pa. 
Dist.  97;  Gamble's  Est.,  1  Pars,  Bq. 
Gas.    489.         , 

R.  I.— Burgess  v.  Muldoon,  18  R. 
I.    607,    29   A   298,    24    LRA   798. 

5.  C. — Withers  v.  Jenkins,  14  S. 
C.   597. 

Tenn. — Templeton  v.  Twltty,  88 
Tenn.    695,    14    SW    435. 

Va. — Breeding  v.  Davis,  77  Va. 
639,  46  AmR  740;  Ijtluse  V.  Frieden- 
wald,  77  Va.  57;  Carpenter  v.  Gar- 
rett,   75    Va.    129. 

W.  Va.— Winkler  v.  Winkler,  IS 
W.  Va.   455. 

6.  Ark. — Owens  v.  Jabine,  88  Ark. 
468,  115   SW  383. 

111.— Pool    y.    Blakie,   63    lU.    496. 

Ky. — Northcut  v.  Whlpp,  12  B. 
Mon.  65;  Payne  v.  Payne,  11  B.  Mon. 
138 

Mo. — Spencer  v.  O'Nell,  100  Mo. 
49,  12  SW  1054;  Phillips  v.  La 
Forge,  89  Mo.  72,  1  SW  220;  Burrls 
V.  Page.  12  Mo.  358;  Tremmel  v. 
Kleiboldt,  6  Mo.  A.  649  [alt  75  Mo. 
2551. 

Nebr.^Hall  v.  Crabb,  56  Nebr.  892. 
76    NW    865. 

N.  J.— Mullany  v.  Mullany,  4  N. 
J.    Eq.    16,    31   AmD    238. 

•N.  T.— Kirk  V.  Richardson,  32  Hun 
434;   Youiig  V.  Langbeln,  7  Hun  151. 

N.  C.— Graves  v.  Trueblood,  96  N. 
C.    495,    1    SE    918. 

Or. — Quinn  v.  Ladd,  37  Or.  261.  59 
P    457. 

Pa. — Rank  v.  Rank.  120  Pa.  191. 
13  A  827;  Thornton  v.  Krepps,  37 
Pa    391 

R.  I.— Holden  v.  Wells.  18  R.  I. 
802.  31  A  265-  TiUinghast  v.  Cogges- 
hali.  7  R.  I.  383. 

S.  C. — Withers  v.  Jenkins.  14  S. 
C.  597. 

Vt. — Glddlngs    V.    Cos,    31    Vt.    607. 

Va, — Muse  V.  Friedenwald.  77  Va. 
67. 

Eng. — Cooper  v.  Macdonald,  7  Ch. 
288;  Appleton  v.  Rowley.  L.  R.  8 
Eq.  139;  Sumner  v.  Partridge,  2  Atk. 
47,  26  Reprint  425;  Stead  v.  Piatt, 
18  Beav.  50,  52  Reprint  20;  Morgan 
V.  Morgan.  6  Madd.  408,  56  Reprint 
951. 

See  also  supra  {   1. 

"In  every  case  where  a  man  tak- 
eth  a  wife  seized  of  such  an  estate 
of  tenements,  etc.,  as  the  issue, 
which  he  hath  by  his  wife,  may  by 
his  possibility  Inherit  the  same. tene- 
ments of  such  an  estate  as  the  wife 
hath,  as  heir  to  the  wife;  In  this 
case  after  the  decease  of  the  wife, 
he  shall  have  the  same  terjements, 
by  the  curtesy  of  England,  but  oth- 
erwise not."  Northcut  v.  Whlpp,  12' 
B.  Mon.  (Ky.)  66,  73  [quot  Littleton 
Tenures    {    52]. 

[a]  Absolnt*  dead  hf  trnate*  to 
wife. — An  absolute  deed  by  a  son 
holding  land  In  trust  for  himself 
and  his  brothers  and  sisters  to  his 
mother  passed  his  equitable  inter- 
est to  the  mother  discharged  of  the 
trust  so  that  on  the  mother's  death 
her  husband  was  entitled  to  curtesy 
therein.  Baker  v.  Baker,  75  N.  J. 
Eq.    SOS,   72   A   1000. 

[b]  Bars  x^rllt  of  posMSsion.  xOf 
der  til*  dosanoa  law  (Act  Congr. 
Sept.  27,  1850  [9  St.  at  L.  496 
c  76])  until  completion  of  the 
four  years'  residence,  and  occupation 
gives  neither  the  settler  nor  his 
wife  any  estate  of  Inheritance  ther«- 


heritance  becomes  vested  in  the  wife  during  cover- 
ture the  husband  is  entitled  to  curtesy  therein,  not- 
withstanding the  estate  is  subject  to  restrictions  and 

in  until  then,  and  he  bad  under  the 
common  law  no  right  of  curtesy  in 
her  half  where  she  died  during  the 
four  years;  and  this,  although  after 
completion'  of  the  four  years  patent 
issued  for  one-half  the  claim  to  her 
and  her  heirs.  Qulnn  v.  Ladd,  37 
Or.    261,    59   P    457. 

[c]  Exeontorr  tnut. — Testator  by 
will  directed  his  trustees  to  convey 
a  full  fourth  part  of  all  his  free-, 
hold  lands,  etc.,  to  the  use  of  his 
daughter  for  life,  and  so  that  she 
alone,  or  such  person  as  she  should 
appoint,  should  take  and  receive  the 
rents  and  profits  thereof,  and  so  that 
her  husband  was  not  to  intermeddle 
therewith,  and  from  and  after  her 
decease,  in  trust  for  the  heirs  of 
her  body.  This  being  an.  executory 
trust,  the  wife  took  an  estate  for 
life  only,  and  the  husband  was  there- 
fore not  entitled  to  be  tenant  by 
the  curtesy.  Roberts  v.  Dixwell.  1 
Atk.   607,   26  Reprint   881. 

[d]  Pea  tail  speolal  tnned  Into 
Ufa  estate. — If  an  estate  in  fee  tall 
special  was  turned  Into  a  life  es- 
tate in  a  wife  by  operation  of  1 
Rev.  ^St.  (1855)  p  36S  t  5,  it  cut 
off  any  tenancy  by  the  curtesy  her 
husband  otherwise  would  have  had 
therein.  Spencer  v.  O'Neill,  100  Mo. 
49,    12    SW   1054. 

[e]  Freahold  ••tate^— Under  Comp. 
St.  (1905)  9  2852  a  husband  is  not 
entitled  to  an  estate  by  curtesy  In 
the  lands  of  his  deceased  wife  held 
by  her  under  a  contract  of  purchase 
^s  the  estate  (9  which  the  curtesy 
may  attach  must  be  at  least  a  free- 
hold. Grandjean  v.  iBeyl,  78  Nebr. 
349.  110  NW  1108,  15  AnnCas  577. 
78   Nebr.    354,    114   NW  414. 

[f]  Power  of  aypolatmsat  In. 
wife. — (1)  An  estate  settled  on  a 
feme  covert  for  life  with  a  power 
of  appointment  at  her  death  in  fee 
does  not  give  her  such  an  estate 
as  will  entitle  the  husband  to  cur- 
tesy if  she  fails  to  appoint.  Graves 
V.  Trueblood,  96  N.  C.  495,  1  SE 
918.  (2)-And  when  she  exercises  the 
power  the  hu.sband  Is  not  entitled  to 
curtesy.     Pool   v.   Blakie,   53  111.    495. 

[g]  Semalnder  over. — Where  there 
was  a  devise  to  A  and  her  heirs, 
and  If  she  died  before  her  husband, 
he  to  have  £20  a  year  for  life,  re- 
mainder to  go  to  her  children,  and 
the  wife  died  before  the  husband, 
he  was  not  entitled  to  curtesy,  the 
court  saying:  "A  tenancy  by  the 
curtesy  must  arise  out  of  the  in* 
herltance,  which  must  vest  in  the 
wife,  and  there  must  be  a  possibility 
of  its  descending  upon  the  children; 
now  they  take  here  by  virtue  of 
the  remainder  over,  not  by  descent 
from  the  mother,  and  there  is  no 
difference  between  making  an  estate 
of  Inheritance  to  cease  in  the  wife 
the  moment  she  dies,  and  to  arise  In 
the  children,  and  a  Jointenancy." 
Sumner  v.  Partridge,  2  Atk.  47,  26 
Reprint    425. 

fh]  "Wlian  belrs  take  by  pwr- 
ehaae.— There  was  a  devise  to  A 
and  her  heirs,  but  If  she  died  leav- 
ing Issue,  then  to  such  issue  and 
their  heirs.  A  died  leaving  issue. 
It  was  held  that  her  husband  was 
not  entitled  to  curtesy.  The  vice- 
chancellor  said:  "It  is  clear,  there- 
fore, that  the  estate  which  the  wife 
had  Is  determined  by  '  her  dying 
leaving  issue,  by  which  the  children 
take  as  purchasers,  by  force  of  the 
gift.  Therefore  the  wife  had  not 
such  an  estate  as  could  descend  to 
her    children,    they    taking    as    pur- 


For  later  oases,  deyelopmsBts  and  ohaafas  in  the  law  see  cumulatt\-c  Annotations,  same  title,  page  and  note  number. 
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burdens.''  An  estate  tail  being  one  of  inheritance, 
a  husband  is  entitled  to  curtesy  therein,  notwith- 
standing the  issue  in  tail  fails  by  the  death  of  the 
child  or  children  in  the  lifetime  of  the  wife;*  and 
where  by  the  terms  of  a  deed  to  a  married  woman 
she  acquires  an  estate  in  fee  tail  general  with  a 
limited  restraint  upon  her  power  of  alienation  her 
husband  is  entitled  to  curtesy  therein  upon  her 
death.*  Where  a  will  devises  no  interest  in  the 
land  to  the  executors  but  gives  them  a  naked  power 
to  sell  the  same,  the  husband  of  the  testator's  daugh- 
ter, where  the  daughter  dies  after  the  testator  and 
before  the  sale  by  the  executors,. is  entitled  to  curtesy 
in  the  land."*  But  curtesy  is  barred  by  the  execu- 
tion of  a  power  of  sale  to  which  the  wife's  estate 
is  subject.^* 

[i  22]  2.  Eanitable  Estates.  The  husband  is 
tenant  by  the  curtesy  of  the  wife's  equitable  estates 
of  inheritance  as  well  as  of  her  legal  estates,  if 
the  requisites  exist  which  would  entitle  him  to 
curtesy  in  the  latter,'*  and  in  some  states  statutes 
have  been  enacted  declaratory  of  this  rule.'*  So 
the  husband  is  entitled  to  curtesy  in  a  contingent 
use,  or  in  money,  to  be  laid  out  in  land.'*    There 


ehaaers.  The  consequence  is  that 
the  husband  is  not  entitled  to  be 
tenant  by  the  curtesy."  Barker  v. 
Barker,  2  Sim.  249,  253.  2  KngCh  2S1, 
57  Reprint  782  [foil  Sunuier  v.  Part- 
ridge, 2  Atk.  47.  26  Reprint  425,  and 
dist  Buckworth  v.  Thlrkell.  3  B.  & 
P.  652  note  a,  127  Reprint  361]. 

[1]  WkeM  wlf*  luM  onljr  a  na*  for 
llfe^-A  surviving  husband  takes 
nothing  by  the  curtesy  in  land  held 
in  trust  for  the  benefit  of  his  wife 
daring  her  life,  and  at  her  death 
then  in  trust  for  her  issue,  and  for 
such  as  shall  arrive  at  twenty-one 
years  of  age,  etc.,  since  the  wife  had 
only  the  use  of  this  estate  during 
life.  Churchill  v.  Reamer,  8  Bush 
(Ky.)    866. 

[j]  Cnzteay  la  a  rant  tUxmxf. — 
The  husband  may,  under  a  concur- 
rence of  certain  circumstances,  be- 
come tenant  by  the  curtesy  of  a 
rent  charge.  Chew  v.  Southwark,  S 
Rawle    (Pa.)    160. 

[k]  Cnrtaay  ylalds  to  homestead. 
— ^The  husband's  right  to  curtesy 
must  yield  to  the  superior  right  of 
homestead  guaranteed  to  the  minor 
children  by  the  constitution  of  Ar- 
kansas. Thompson  v.  King,  64  Ark. 
9.   14    SW   925. 

fl]  Vben  a  manried  daoffhter*! 
ilCht  to  homestead  ceasea,— Where 
a  married  daughter  dies  while  still 
an  infant,  leaving  her  mother  still 
surviving,  her  ho.mestead  rights  In 
her  father's  property  cease,  and  she 
is  not  seized  of  an  estate  of  Inheri- 
tance therein  so  as  to  entitle  her 
husband  to  curtesy.  Owens  v. 
Jabine,    88    Ark.    468,    115    SW    383. 

[m]  &a  TannoBt  (1)  the  act  of 
1823  confines  the  right  of  the  hus- 
band to  hold  the  real  estate  of  the 
wife  as  tenant  by  the  curtesy  to 
cases  where  they  were  seized  in  her 
right  in  fee  simple.  Haynes  v. 
Bourn.  42  Vt.  688.  (2)  No  curtesy 
in  an  estate  held  by  the  wife  in  fee 
tail  was  allowable.  Qiddlngs  v.  Cos. 
31    Vt.    607. 

7.  ToUDK  V.  tAngbeln,  7  Hun  (N. 
T.)    161. 

&  Holden  v.  Wells,  18  R.  I.  802, 
SOS,  SI  A  266. 

"Ax  defendant's  wife  took  an  es- 
tate tall  in  the  real  estate  described 
In  plalntifTs  declaration,  such  an  es- 
tate being  one  of  inheritance,  cur- 
tesy is  clearly  one  of  the  incidents 
thereof.  And  it  Is  well  settled  In 
respect  to  estates  tail  that  although 
the  issue  in  tall  fail  by  the  death  of 
the  child  or  children  in  the  lifetime 
of  the  wife,  whereby  her  estate  at 
ber  death  Is  at  an  end.  yet  the  hus- 
band takes  curtesy,  the  same  being 


a  right  incident  to  such  an  estate." 
Holden    V.    Wells,    supra. 

9.  Archer  v.  Urquhart,  23 '  Ont 
214. 

la  Romalne  v.  Hendrickson,  24 
N.  J.  Eq.  231;  Ranklns  App.,  (Pa.) 
16   A   82,    2   LRA  429. 

II,  Harvey  v.  Brisbin,  143  N.  T. 
161,   38   NE  108. 

is.  U.  S. — Davis  V.  Mason,  1  Pet. 
503,  7  L..  ed.  239;  Armstrong  v.  Wood, 
196  Fed.  137;  Roblson  v.  Cradman,  19 
F.  C:as.  No.  11,970,  1  Sumn.  121. 

Ark. — Jackson  v.  Bechtold  Printing, 
etc.,  Mfg.  Co.,  86  Ark.  B91,  112  SW 
161.  20  LRANS  454;  Ogden  v.  Ogden. 
60  Ark.  70.  28  SW  796.  46  AmSR  li^l. 

D.  C. — Frey  v.  Allen.  9  App.  400. 

III. — Meacham  v.  Bunting.  156  111. 
686.  41  NB  176,  47  AmSR  239,  28 
LRA  618. 

Ind. — Luntz  V.  Greve,  102  Ind.  173, 
26    NE   128. 

Ky. — Sweeney  v.  Montgomery,  86 
Ky.  65,  2  SW  662,  8  KyL  944;  Powell 
V.  Gassom,  18  B.  Mon.  179;  Churchill 
v.  Reamer,  8  Bush  266;  Payne  v. 
Payne.  11  B..,Mon.  138. 

Md. — Rawlings  v.  Adams,  7  Md. 
26;  Dugan  v.  Glttlngs,  3  Gill  138,  43 
AmD  306. 

Mass. — Richardson  v.  Stodder,  100 
Mass.    528. 

Mo. — Donovan  v.  Grifflth,  215  Mo. 
149,  114  SW  621.  128  AmSR  458,  20 
LRANS  825.  16  AnnCas  724;  Miller  v. 
Quick,  158  Mo.  495.  69  SW  955;  Mc- 
Tlgue  v.  McTlgue.  116  Mo.  138,  22 
SW  501 ;  Soltan  v.  Soltan.  93  Mo.  307. 
6  SW  95;  Alexander  v.  Warrance.  17 
Mo.  228;  Robinson  v.  Lakeman.  28 
Mo.  A.  135;  Tremmel  v.  Klelboldt.  6 
Mo.    A.    549    [afC    75    Mo.    2551. 

N.  J. — Baker  v.  Baker,  76  N.  J.  Bq. 
306,  72  A  1000;  Cushlng  v.  Blake,  SO 
N.  J.  Bq.  689;  De  Camp  v.  Crane,  19 
N.  J.  Bq.  166  [rev  on  other  grounds 
21  N.  J.  Eq.  414]. 

N.  C. — Hunt  V.  Satterwhlte,  86  N. 
C.  73;  Sentlll  v.  Robeson,  66  N.  C. 
510. 

Oh. — liowry  v.  Steele,  4  Oh.  170. 

Or. — Gllmore  v.  Burch,  7  Or.  374, 
33  AmR  710. 

Pa. — Carson  v.  Fuhs,  131  Pa.  266, 
18  A  1017;  Bge  v.  Medlar,  82  Pa.  86; 
Dubs  v..  Dubs,  31  Pa.  149;  Pierce  v. 
Hakes.  23  Pa.  231;  Stokes  v.  McKlb- 
bin.    13   Pa.    267. 

R.  I.— Ball  v.  Ball,  20  R.  I.  620, 
40  A  234. 

S.  C. — ^Withers  v.  Jenkins.  14  S.  C. 
697. 

Tenn. — Templeton  v.  Twitty,  88 
Tenn.  696.  14   SW  436. 

13.  See  statutory   provisions. 

14.  McDanlel  v.  <3race,  16  Ark. 
466. 


is  no  curtesy,  however,  in  a  mere  equitable  right 
which  does  not  amount  to  an  estate;"  or  in  a  wife's 
equitable  estate  for  life  with  remainder  to  her  chil- 
dren in  fee  and  reversion  to  herself;'*  and  it  has 
been  held,  under  a  statute  which  provides  that  the 
husband  is  entitled  to  hold  curtesy  in  estates  of  in- 
heritance, that  a  surviving  husband  is  not  entitled 
to  curtesy  in  jxroperty  in  which  his  wife  had  a  mere 
equitable  estate,"  as  where  lands  were  held  by  the 
wife  under  contract  of  purchase.'* 

[$23]  3.  Wife's  Separate  Estate— a. .  In  Oen- 
eraL  In  all  the  jurisdictions  of  the  United  States 
in  which  the  estate  by  the  curtesy  now  exists,  and 
in  England,  enactinents  have  been  passed  creating 
a  statutory  separate  estate  for  married  women." 
The  general  e£fect  of  these  acts  is  to  abolish  curtesy 
initiate,*"  and  to  limit  the  husband's  curtesy  only 
to  such  estates  as  the  wife  might  be  seized  of  at  her 
death.*'  Ordinarily  the  husband  will  be  tenant  by. 
the  curtesy  of  the  deceased  wife's  l^^l  estates  con- 
veyed to  her  by  deed  or  devise  for  her  sole  use 
when  no  provision  is  made  for  a  successor  on  her 
death.**  But  when  the  children  of  the  wife  take 
her  l^al  estate  conveyed  to  her  sole  and  separate 

1ft.  Sentlll  V.  Robeson,  56  N.  C 
610. 

Iflb  Oosson  V.  O'Donnell,  17  Pa. 
Dist    97. 

17.  Grandjean  v.  Beyl.  78  Nebr. 
349.  110  NW  1108.  15  AnnCaS  677.  78 
Nebr.  364,  114  NW  1108:  Hall  v. 
Crabb,  66  Nebr.  392,  76  NW  866. 

18.  Grandjean  v.  Beyl,  78  Nebr. 
364,  114  NW  414,  78  Nebr.  349,  110 
NW   1108,   15   AnnCas  677. 

19.  See   statutory   provisions. 
Wife's    sepazats    sstate  jrsnsrally 

see  Husband  and  Wife  [21  Cyc  1367]. 

SO.     See    supra    {    8. 

31.     See  supra  {   8. 

aa.  D.  C. — Balster  v.  Cadlck,  29 
App.  406;  Zeust  v.  Staffan,  16  App. 
141;  Uhler  v.  Adams,  1  App.  393; 
De  Hart  v.  Dean,  9  D.  C!.   60. 

•Ind. — Luntz  V.  Oreve,  102  Ind.  178, 
26  NE  128. 

Ky.— Ford  v.  May,  167  Ky.  830. 
164  SW  88;  Churchill  v.  Reamer.  8 
Bush   256. 

Mo. — McTigue  V.  McTlgue,  116  Mo. 
138,   22   SW   601. 

N.  J.— Cushlng  V.  Blake,  80  N.  J. 
Ek).  689;  MuUany  v.  Mullany,  4  N. 
J.   Eq.    16,    31   AmD  238. 

N.  Y. — Yung  V.  Blake,  163  App. 
Dlv.   501,   148    NYS   657. 

Oh.— Hall  V.  Hall.  32  Oh.  St.  184. 

Pa. — Shalters  v.  Ladd,  141  Pa.  349, 
21  A  696;  Rank  v.  Rank,  120  Pa. 
191,  13  A  827;  Freyvogle  v.  Hughes, 
56  Pa.  228;  Weyand  v.  Weyand,  1 
Woodw.  1. 

S.    C. — Withers    v.    Jenkins,    14    S. 

C.  697. 
Tenn. — ^Bingham     v,     Weller,     118 

Tenn.  70,  81  SW  843,  106  AmSR  803, 
69  LRA  370;  Carter  v.  Dale,  3  Lea 
710,  31  AmR  660  [overr  Bottoms  v. 
Corley.  5  Helsk.  1];  Frazer  v.  High- 
tower.  12  Helsk.  94;  Baker  v.  Heis- 
kell,   1   Coldw.   641. 

W.  Va. — ^Depue  v.  Miller.  66  W.  Va. 
120,  64  SB  740,  23  LRANS  776. 

Eng. — Cooper  v.   Macdonald,   7   C!h. 

D.  288;  Roberts  v.  Dlxwell,  1  Atk. 
607.  26  Reprint  381;  Morgan  v.  Mor- 
gan, 5  Madd.  408,  56  Reprint  961;  Fol- 
lett  V.  Tyrer,  14  Sim.  125,  37  EngCh 
125.    60    Reprint   305. 

[a]  What  law  govsms.— The  stat- 
ute In  force  at  the  time  of  a  hus- 
band's  transfer  of  property  to  wife 


by  way  of  gift  determines  his  right 
in  such  property.     Balster  v.  Cadfck. 


29 


(D.   C.)    406. 


App. 
[bf  r«e  simple  •stats, — A  deed 
In  consideration  of  natural  love  and 
affection,  whereby  land  is  "granted, 
bargained,  sold  and  released,"  unto 
the  grantee,  upon  condition  that  she 
shall  hold  and  enjoy  said  lands  dur- 
ing her  life,  and  alter  her  death  to 


424     [17  C.  J.] 


CURTESY 


[§§  2^26 


use  by  purchase,  tte  liusband  will  not  have  enrtesy.'* 
[f  24]  b.  When  Onrtesy  Is  Ezdnded— (1)  In 
CtaieraL  The  husband  will  be  barred  of  his  right 
to  curtesy  in  the  statutory  separate  estate  of  his 
wife  created  by  an  instrument  which  in  express 
terms  excludes  him  from  curtesy,'*  or  in  which  the 
intention  to  exclude  is  so  clear  as  to  leave  no  room 
for  doubt.'"  But  the  right  of  curtesy  is  favored 
in  the  law,'*  and  a  husband  will  not  be  excluded 
from  rights  in  property  springing  from  the  marital 
relation  except  by  words  that  leave  no  doubt  of 
the  intention  so  to  do ;''  nor  will  he  be  excluded  by 
words   of  restraint,  limitation,   proviso,   or  condi- 


tion;'"  and  it  has  been  held  broadly  in  En^nd  that 
the  husband  cannot  be  excluded  from  curtesy  in  the 
wife's  separate  estate.'" 

[$  25]  (2)  When  Husband  Is  Chrantor.  It  is 
held  in  some  jurisdictions  that  a  husband  is  excluded 
from  curtesy  in  the  separate  estate  of  the  wife  cre- 
ated by  a  direct  gift,  conveyance,  or  settlement  by 
the  husband,"*  whether  it  is  created  directly  or 
through  a  trustee;'^  but  in  others  it  ia  held  that 
the  general  rule  entitling  him  to  curtesy  out  of  the 
wife 's  separate  estate  "  also  applies  where  the  hus- 
band grants  the  separate  estate  to  the  wife.'* 

[$  26]    4.    Wife's  Eanitable  Separate  EsUte- 


go  to  all  hor  children,  "to  have  and 
to  hold  all  the  premises  heretofore 
mentioned  unto  the  said  grantee,  her 
heirs  and  assiens,  forever,"  conveys 
a  title  in  fee  simple,  and  entitle^  the 
rrantee's  husband  to  a  third  interest 
therein,  upon  the  death  of  the  gran- 
tee. Chavls  V.  Chavls,  S7  S.  C.  173, 
ii  SE  507. 

88.  Hatfield  v.  Sohler,  114  Mass. 
48:  McCulloch  v.  Valentine,  24  Nebr. 
216,  38  NW  854;  Stovall  v.  Austin,  16 
Lea  (Tenn.)  700;  Beecher  v.  Hicks,  7 
Lea  (Tenn.)  207;  Sumner  v.  Par- 
tridge, 2  Atk.  47,  26  Reprint  425. 
And  see  supra  |  21. 

84.  Ala. — Grimball  v.  Patton,  70 
Ala.    626. 

111. — Heacham  v.  Bunting,  156  lit. 
686,  41  NE  176,  47  AmSR  239.  28 
liRA  618;  Monroe  v.  Van  Meter,  100 
III.  347;  Pool  v.  Blakle,  63  111.  495. 

Ky. — Wood  V.  Reamer,  118  Ky.  841, 
82  8W  572,  26  KyL  816;  Rautenbusch 
v.  Donaldson.  18  SW  536,  13  KyL 
762. 

Mo. — Jamison  v.  Zausch,  227  Mo. 
406,  126  SW  1023,  21  AnnCas  1132; 
McTlgue  V.  McTlgue,  116  Mo.  138,  22 
SW  601;  Trommel  v.  Klieboldt.  76 
Mo.   265. 

Nebr. — Doming  v.  Miles,  35  Nebr. 
739,  63  NW  666,  37  AmSR  464. 

N.  T. — Yung  V.  Blake,  163  App. 
Div.   601,    148   NTS   657. 

Pa. — Shalters  v.  Ladd,  141  Pa.  349, 
21   A   596. 

8.  C. — ^Withers  v.  Jenkins,  14  S.  C. 
697. 

Tenn. — ^Beecher  v.  Hicks,  7  Lea 
207:  Carter  v.  Dale,  3  Lea  710,  31 
AmR    660. 

Va, — Chapman  v.  Price,  83  Va. 
392.  11   SE  879. 

Wis.— Halght  v.  Hall,  74  Wis.  132, 
42  NW  109,  17  AmSR  122.  3  LRA 
857. 

86.  Northcutt  v.  Curry,  13  Ky.  Op. 
262;  and  cases  infra  this  note. 

[a]  XllturtratloBa.^ — (1)  The  word 
"heirs"  or  "descendants,"  used  in  the 
creation  of  a  separate  estate  for  a 
married  woman,  will  not  at  her  death 
exclude  the  marital  right  of  the  hus- 
band except  as  to  the  children;  but 
if  the  deed  also  directs  a  convey- 
ance to  the  heirs  of  the  grantee  fall- 
ing descendants,  the  husband  will  be 
CKCluded  of  any  curtesy.'  Wood  v. 
Reamer,  118  Ky.  841.  82  SW  572,  26 
KyL  816.  (2)  A  deed,  making  a  hus- 
band and  wife  second  and  third  par- 
ties respectively,  conveyed  property 
to  the  husband  In  trust  for  the  sole 
and  separate  use  of  the  wife,  her 
heirs  and  assigns,  entirely  free  from 
all  control  as  well  as  the  estate  by 
curtesy  of  the  husband,  and  provid- 
ed that,  on  the  death  of  the  wife, 
the  husband  should  convey  all  inter- 
est In  him  In  the  property  according 
to  the  provisions  of  the  wife's  will. 
It  was  held  that  It  was  the  Inten- 
tion of  the  grantors  wholly  to  de- 
prive the  husband  of  his  right  of 
curtesy  and  that,  having  accepted 
the  trust,  he  was  estopped  from 
claiming  on  the  wife's  death  any 
Interest  adverse  thereto.  Jamison  v. 
Zausch,  227  Mo.  406,  126  SW  1026. 
20  AnnCas  1132.  (3)  Lands  Qonveyed 
in  trust  to  the  wife  for  her  children 


by  a  former  marriage  are  not  sub- 
ject to  the  husband's  right  of  cur- 
tesy. Norton  V.  McDevlt,  122  N.  C. 
755,  30  SE  24.  (4)  Under  Rev.  St. 
(1858)  c  95,  land  was  conveyed  to 
a  married  woman  "to  have  and  to 
hold  ...  to  her  sole  and  separate 
use,  free  from  the  Interference  or 
control  of  her  said  husband  or  any 
husband,  and  her  heirs  and  assigns, 
to  her  and  their  only  proper  use  ana 
benefit  forever."  It  was  held  that 
upon  the  death  of  the  grantee  her 
husband  did  not  become  tenant  by 
the  curtesy  in  the  premises.  Halght 
v.  Hall,  74  Wis.  152,  42  NW  109,  17 
AmSR  122,  3  LRA  867.  (5)  A  deed 
granting  to  a  married  woman  to  her 
sole  and  separate  use,  "free  and 
clear  of  any  and  all  marital  rights 
of  her  present  husband  or  any  hus- 
band she  may  have  hereafter,"  ex- 
cludes a  husband's  right  of  curtesy 
In  the  land.  McBreen  v.  McBreen, 
154  Mo.  323,  56  SW  463,  77  AmSR 
758. 

[b]  Oertalaty  of  tuteat. — Although 
no  particular  form  of  words  Is  nec- 
essary to  create  an  estate  to  the 
sole  and  separate  use  of  a  woman 
as  against  her  present  or  future  hns- 
band,  yet  such  language  must  be 
used  in  \he  instrument  limiting  the 
use  as  clearly  and  unequivocally  ex- 
presses the'  Intent  to  exclude  his 
marital  rights,  and  does  not  leave 
that  Intent  a  matter  of  doubt  and 
speculation.  Cushing  v.  Blake,  30 
N.  J.  Eq.  689;  Nightingale  v.  Hid- 
den, 7  R.  I.  115. 

90.  Green  v.  Meyers,  9  Ky.  Op. 
354;  Shannon  v.  Watt,  (N.  J.  Ch.)  99 
A  114.  See  also  cases  infra  note  27. 

87.  Green  v.  Meyers,  •  9  Ky.  Op. 
364;  Shannon  v.  Watt,  (N.  3.  Ch.) 
99  A  114;  Radley  v.  Radley,  70  N.  J. 
Eq.  248,  62  A  195;  Cushing  v.  Blake, 
30  N.  J.  Eq.  689;  Freeland  v.  Mande- 
ville,  28  N.  J.  Eg.  559;  Travis  v. 
SItz,  135  Tenn.  166,  185  SW  1075, 
LRA1917A  671:  Bingham  v.  Weller, 
113  Tenn.  70,  81  SW  843,  106  AmSR 
803,  69  LRA  370;  Carter  v.  Dale,  3 
Lea  (Tenn.)  710,  31  AmR  660:  Fra- 
zer  V.  High  tower,  12  Helsk.  (Tenn.) 
94. 

ta]  Tims  the  words  "and  her 
heirs,  free  from  the  debts,  liabilities, 
or  contracts  of  her  husband  if  she 
should  ever  marry,"  In  a  deed  creat- 
ing a  separate  estate  in  a  wife,  did 
not  import  the  purpose  to  cut  ofT  a 
right  to  a  tenancy  by  curtesy  in  the 
surviving  husband.  Travis  v.  Sitz, 
136  Tenn.  166,  185  SW  1075,  LRA 
1917A  671.  Contra  Withers  v.  Jen- 
kins, 14  S.  C.   597. 

88.  Mullany  v.  Mullany,  4  N.  S. 
Eq.  16,  31  AmD  238;  Rank  v.  Rank, 
120  Pa.  191,  13  A  827;  Tllllnghast  v. 
Coggeshall,  7  R.   I.   383. 

[a]  A  ■aparat*  naa  trust,  without 
more,  cannot  deprive  the  husband  of 
his  curtesy.  Rank  v.  Rank,  120  Pa. 
191,  13  A  827. 

[b]  BM«rv»tloB  In  manlage  sst- 
tlamaiit.— The  reservation  by  a  wife 
In  her  marriage  settlement  of  the 
rents  and  profits  of  her  estate  to  her 
sole  and  separate  use  for  life  does 
not  amount  to  the  expression  of  an 
intent   to  exclude  the   husband  from 


curtesy.      Tllllnghast    v.    Coggeshall, 
7  R.  I.  383. 

88.  Appleton  v.  Rowley,  L.  R.  8 
Eq.  139,  143  [appr  FpIIett  v.  Tyrer, 
14  Sim.  125,  87  BngCh  125,  60  Re- 
print 306,  and  disappr  Moore  v.  Web- 
ster, L.  R.  3  Eq.  267]  (where  the 
court  said:  "I  think,  from  a  review 
of  all  the  cases,  and  upon  the  sound 
principles  of  law,  that  wherever  » 
wife  Is  seised  of  an  estate  in  fee 
simple  or  fee  tall  In  possession, 
whether  legal  or  equitable.^  the  hus- 
band cannot  be  excluded  from  the 
curtesy"). 

30.  Bingham  v.  Weller,  113  Tenn. 
70,  81  SW  843,  106  AmSR  803,  69 
LRA  370  Idist  Frazer  V.  High  tower, 
12  Helsk.  (Tenn.)  94,  the  court  say- 
ing that  In  that  case  the  husband 
had  conveyed  to  a  trustee  for  his 
wife  certain  lands  for  her  life  only, 
and  that  the  question  was  whether 
the  husband,  after  the  death  of  the 
wife,  took  an  estate  by  the  curtesy 
in  the  lands  so  conveyed  to  the  trus- 
tee]. 

31.  Cox  V.  Wallace,  219  Fed.  126. 
134  CCA  562  (under  Virginia  sUt-' 
ute);  Rlgler  v.  Cloud.  14  Pa.  3S1; 
Dugger  V.  Dugger,  84  Va.  130,  4  SE 
171;  Chapman  v.  Price,  83  Va.  392, 
11  SE  879;  Sayers  v.  Wall,  26  Gratt 
(67  Va.)  364,  21  AmR  SOS. 

[a]  'Whera  land  la  boafht  for  the 
wife  with  personalty  settled  *y  the 
husband  on  the  wife  as  a  gift,  he 
will  not  be  entitled  to  curtesy  in 
such  land.  Dugger  v.  Dugger,  84  Va. 
130,  4   SE  171.      . 

33.     See  supra  {   23. 

33.  Ark. — Ogden  v.  Ogden,  60 
Ark.  70,  28   SW  796,   46  AmSR  151. 

D.  C. — Zeust  v.  BtatCan,  16  App. 
141  [overr  14  App.  200]  (but  holding. 
under  a  statutory  provision,  that  the 
right  of  curtesy  could  be  destroyed 
by  the  wife's  devise). 

111. — Meacham  v.  Bunting,  166  111. 
686,  41  NE  176,  47  AmSR  239,  2> 
LRA    618. 

Ky.— Hughes  v.  Saffell.  134  Ky. 
176,  119  SW  804. 

Mo. — Soltan  V.  Soltan,  93  Mo.  307. 
6  SW  95;  Trommel  v.  Klelboldt,  75 
Mo.   256   (aff  6  Mo.  A.  549]. 

N.  H. — Roble  v.  Chapman,  69  N: 
H.  41. 

N.  J. — Cushing  V.  Blake,  30  N.  J. 
Eq.  689  [aft  29  N.  J.  Eq.  399]. 

N.  Y. — ^Vanderveer  v.  Vanderveer, 
1  NYS  897. 

W.  Va.— Depue  v.  Miller,  66  W.  Va. 
120,    64   SE  740,   23  LRANS   775. 

[a]  Thiu  a  husband  conveyed  to 
a  trustee  certain  land  for  the  sole 
and  separate  use  of  his  wife  wholly 
free  from  control  or  Interference  of 
the  husband,  the  trustee  covenant- 
ing that  at  the  request  and  direction 
of  the  wife  he  would  sell  and  convey 
the  property  and  turn  over  the  pro- 
ceeds to  her,  and  upon  her  death 
would  convey  such  portions  as  he 
then  held  in  such  manner  as  the  wife 
by  her  last  will  might  direct:  and 
that  in  default  of  such  appointment 
he  would  convey  to  her  legal  heirs. 
The  wife  died  Intestate.  It  was  held 
that  the  husband  was  entitled  to  cur- 
tesy. Tremmel  v.  Klelboldt,  75  Mo. 
265    [aft   6   Mo.    A.    5491. 


Fortetw 


d«velapm«ita  and  obaiifea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a.  lu  G«ineraL  The  general  rule  entitling  the  hns- 
band  to  enrtesy  out  of  the  wife 's  separate  estate  '* 
applies  to  the  wife's  equitable  septate  estates  of 
inheritance,  the  rent  and  profits  of  which  are  paid 
to  the  wife  for  her  sole  and  separate  use,  not  sub- 
ject to  any  control  or  rights  of  the  husband.^' 

[i  27]  b.  When  Curtesy  Is  Exdnded— (1)  In 
OtninaL  The  husband  will  not  be  entitled  to 
curtesy  in  the  wife's  equitable  separate  estate  of 
inheritance  when  the  terms  of  the  instrument  cre- 
ating the  estate  expressly  exclude  him  from  cur- 
tesy,^* or  when  the  intention  to  exclude  is  so  dearly 
expressed  that  there  can  be  no  doubt.'^ 

[(  28]    (2)    When    Hiuband    Is    Orantor.    In 


some  jurisdictions  a  husband  is  not  entitled  to 
curtesy  in  an  equitable  separate  estate  of  hia  wife 
created  by  him,  although  all  the  common-law  requi- 
sites for  curtesy  exist,^^  except  so  far  as  he  may 
have  reserved  his  marital  rights  in  the  instrument 
creating  the  trust.** 

[$  29]  6.  ZSanity  of  Sedemption.  Curtesy  at- 
taches to  an  equity  of  redemption  held  by  the  wife.** 

[i  30]  6.  Estates  in  Expectancy,  Bemainder,  or 
Reversion.  The  husband  cannot  be  tenant  by  the 
curtesy  of  a  remainder  or  reversion  of  his  wife  ex- 
pectant on  an  outstanding  particular  freehold  estate 
which  did  not  determine  during  coverture;*'  and  this 
doctrine  applies  as  well  to  equitable  as  to  l^al 


V.     stod- 


34.    See  Bupra  {  2S. 

S5.    Mass. — Richardson 
der,  100   Mass.    628. 

UiBS. — ^Taylor  v.  Smith,  64  Miss. 
50. 

Mo. — ^Donovan  ▼.  Grlfllth,  21 S  Mo. 
149.  114  SW  621,  128  AmSR  458, 
to  LRANS  825,  15  AnnCas  724;  Miller 
V.  Quick,  158  Mo.  495,  &»  8W  955;  Mc- 
Tlgiie  V.  McTlgrue,  116  Mo.  138,  22 
SW  501;  Soltan  v.  Soltan,  93  Mo.  307. 
6  SW  95 

N.  J.— Cashing  v.  Blak«,  29  N.  J. 
Eq.  399   [aft  30  N.  J.  Eq.  6891. 

Pa.— Edge  v.  Median,  82  Pa.  86; 
Dubs  V.  Dubs,  31  Pa.  149;-ehalter  v. 
Ladd,  8  Pa.  Co.  S28. 

Tenn. — Frazer  v.  Hlghtower,  13 
Hetsk.  94;  Baker  v.  Helskel,  1  Coldw. 
in. 

[a]  Powar  In  tnurU*  to  mU. — 
Where  real  estate  Is  given  to  trus- 
tees for  a  married  woman,  her  heirs 
and  assigns  forever,  and  for  her  and 
their  sole  and  separate  use  and  ben- 
efit, and  tKe  deed  provided  for  a  sale 
by  the  trustees,  the  wife  or  heirs 
joining  in  the  deed,  the  proceeds  to 
be  paid  to  the  wife  for  her  sole  and 
separate  use,  and  to  be  disposed  of 
as  she  might  deem  proper,  her  hus- 
band who  survives  her  has  curtesy 
in  such  real  estate.  Bge  v.  M,edlar, 
82  Pa.  86. 

36.  Woodward  v.  Woodward,  148 
Mo.  241,  49  SW  1001;  McTigne  v. 
McTlgue,  116  Mo.  138,  22  SW  601; 
Tremmel  v.  Klelboldt,  6  Mo.  A.  649 
(aff  75  Ho.  255];  Rigler  v.  Cloud,  14 
Pa.  361;  Stokes  v.  McKlbbln,  13  Pa. 
J67;  Cochran  v.  CHern,  4  W^tta  & 
S.  (Pa.)    »6.   39   AmD  60. 

37.  Mo. — Jamison  ▼.  Zausch,  227 
Mo.  406,  126  SW  1026,  21  AnnCas 
1132. 

Nebr. — McCulIoch  v.  Valentine,  24 
Nebr.   215,    38    NW   854. 

N.  J.^Cushlng  v.  Blake,  29  N.  J. 
Eq.  899  [air  30  N.  J.  Bq.  689];  Mul- 
lany  v.  MuUany,  4  N.  J.  Bq.  16,  81 
AmD  238. 

Pa. — Shatter  v.  Ladd,  8  Pa.  Co. 
528  (where,  in  order  to  effectuate  the 
testator's  intent  to  avoid  curtesy,  a 
vill  was  construed  as  giving  the 
wife  a  life  estate  only  with  remain- 
der to  her  issue). 

R.  I. — ^TiUlngliaBt  v.  Cogeesball,  7 
R.  I.  383. 

S.  C. — ^Withers  v.  Jenkins,  14  S. 
C.  527. 

See  also  supra  t  24. 

[a]  Thoa  (Da  deed  to  the  hus- 
band as-tru8tee  for  the  wife,  for  her 
separate  use  free  from  the  control 
of  the  husband,  and  directing  the 
husband  to  convey,  upon  the  wife's 
Jeath.  according  to  the  directions  of 
her  will,  deprives  the  husband  of  all 
curtesy.  Jamison  v.  Zausch,  227 
Mo.  406,  126  SW  1026.  20  AnnC^as 
1132.  (2)  "Wfe  perceive  no  ground 
•or  the  contention  made  by  the  sur- 
viving husband,  that  he  Is  entitled 
to  an  estate  by  the  curtesy  in  the 
real  estate  conveyed  by  that  deed. 
The  language  is  too  explicit  to  ad- 
mit of  doubt.  In  the  language  of 
the  deed,  the  estate  was  conveyed  to 
the  wife,  under  a  power  and  by  the 
direction  of  the  husband,  in  fee  sim- 
Vle,  absolute,  for  her  sole  use  and 
beneflt,   free   from    the    control   and 


ownership  of  the  husband.  By  this 
language  all  the  marital  rights  of 
the  husband  In  the  property  were 
excluded,  and  the  wife  was  Invested 
with  full  and  complete  right  and 
power  of  disposition,  either  by  deed 
or  will,  free  from  any  right  or  es- 
tate by  the  curtesy  in  the  husband. 
This  limitation  to  the  sole  and  sep- 
arate use  of  the  wife,  free  from  the 
control  and  ownership  of  the  hus- 
band, conferring  upon  the  wife  as 
it  does,  the  jus  dlsponendl.  Is  exact- 
ly the  same  as  if  the  estate  had 
been  limited  to  such  uses  as  the 
wife  by  deed  or  will  might  appoint, 
and  upon  such  appointment  being 
made  the  husband  could  maintain  no 
claim  as  tenant  by  the  curtesy  as 
against  the  disposition  of  the  wife. 
See  cases  upon  this  subject  reviewed 
In  former  opinion  In  this  case,  14 
App.  (D.  C.)  200."  Zeust  v.  Staffan, 
16  App.  (D.  C.)  141,  145. 

[b]  A  power  to  appoiat,  given  the 
wife  by  the  Instrumetit  creating  her 
separate  equiUble  estate,  if  she  falls 
to  exercise)  It,  is  no  bar  to  the  hus- 
band's right  to  curtesy.  Gushing  v. 
Blake.  29  N.  J.  Bq.  399  [afT  39  N.  J. 
Bq.  689];  Tilllnghast  v.  Deley,  7  R.  I. 

38.  Ratllff  v.  Ratllff,  102  Va.  880, 
47  SB  1007;  Jones  v.  Jones,  96  Va. 
749,  22  SB  463;  Sayers  v.  Wall,  26 
Gratt.   (67  Va.)  364,  21  AmR  303. 

38.  Jones  v.  Jones,  96  Va.  749,  82 
SB   463. 

[a]  Bsawm  for  xnO*. — "Where  the 
equitable  separate  estate  is  created 
by  the  husband,  the  intention  to  ex- 
clude is  presumed  or  results  from  the 
transaction  itself,  except  so  far  as 
he  may  have  reserved  his  marital 
rights  In  the  Instrument  creating  the 
separate  estate.  The  law  attaches 
to  every  absolute  conveyance  com- 
plete alienation  of  the  entire  interest 
of  the  grantor,  so  far  as  the  aliena- 
tion is  permitted  by  the  principles  of 
law  and  equity.  Upon  this  principle, 
the  law  presumes  that  a  husband  by 
an  absolute  conveyance  creating  an 
equitable  separate  estate  in  the  wife, 
intended  to  vest  in  her  his  entire  in- 
terest in  the  subject  conveyed.  In- 
cluding all  his  marital  rights,  pres- 
ent and  future,  and  the  conveyance 
Is  so  construed.  Consequently,  a 
husband  has  not  an  estate  as  tenant 
by  the  curtesy  In  land  conveyed  by 
him  In  such  manner  as  to  create  an 
equitable  -separate  estate  in  his  wife, 
whether  the  conveyance  be  made  di- 
rectly to  her  or  to  another  person 
for  her.  In  the  absence  of  a  reserva- 
tion in  the  conveyance  of  his  right 
thereto  at  her  death."  Jones  v.  Jones, 
96  Va.  749.  752,  32  SB  463. 

40.  U.  S. — Davis  v.  Mason,  1  Pet. 
503,  7  L.  ed.  239. 

Ark. — Jackson  v.  Beckford  Print- 
ing, etc.,  Mfg.  Co.,  86  Ark.  691,  112 
SW  161,  20  LRANS  454. 

Conn. — Hart  v.  Chase.  46  Conn.  207. 

Mo. — Robinson  v.  Lakenan,  28  Mo. 
A.  13S. 

N.  J. — ^De  Camp  v.  Crane,  19  N.  J. 
Bq.  166  [rev  on  other  grounds  21  N. 
J.  Bq.  414]. 

Tex. — Stratton  v.  Robertson,  28 
Tex.  Civ.  A.  285,  67  SW  589. 

Vs.— Hoy  V.   Vamer,    100   Va.   600, 


42  SE  690. 

W.  Va. — Qllklson  v.  Gore,  91  SB 
<96. 

41.  U.  S. — Stoddard  v.  GIbbs.  28  F. 
Cas.  No.  13,468,  1  Sumn.  263. 

Ala. — Baker  v.  Floumoy,  58  Ala. 
650;  Planters'  Bank  v.  Davis,  31  Ala. 
626. 

Conn. — ^Ward  v.  Ives,  76  Conn.  698, 
54  A  730;  Todd  v.  Oviatt,  68  Conn. 
174,  20  A  440,  7  LRA  693. 

Del. — In  re  Davis,  96  A  293. 

D.  C. — Rhodes  v.  Roble,  9  App.  305. 

Hawaii.— lona  v.  Uu,  16  Hawaii  482. 

Ky. — Parsons  v.  Justice,  168  JCy. 
737,  174  SW  726;  Maupln  v.  Maupln. 
110  SW  840,  33  KyL  658-  Potts  V. 
.Shirley,  90  SW  590,  28  KyL  872; 
Moore  v.  Calvert,  6  Bush.  366;'Stew- 
ait  v:  Barclay,  2  Bush.  650. 

Mass. — Webster  v.  Ellsworth,  147 
Mass.  602,  18  NB  569;  Shores  v.  Char- 
ley, 8  Allen  426.  , 

Miss. — Redus  V.  Hayden,  43  Miss. 
614;  Malone  v.  McLaurln,  40  Miss. 
161,  90  AmD  320. 

Mo. — Cox  V.  Hunter,  162  Mo.  684, 
54  SW  1102;  Cox  v.  Boyce,  162  Mo. 
676,  54  SW  467,  75  AmSR  483:  Martin 
v.  Trail,  142  Mo.  85,  43  SW  656;  Coch- 
ran v.  Thomas,  131  Mo.  258,  S3  SW  6. 

N.  H. — Orford  v.  Benton,  36  N.  H. 
396;  FIsk  v.  Eastman,  5  N.  H.  240. 

N.  T. — Collins  V.  Russell,  184  N.  T. 
74,  76  NE  731,  112  AmSR  569,  6  Ann 
Cas  92  [ate  96  App.  Div.  136,  89  NTS 
414,  15  NYAnnCas  220];  Ferguson  v. 
Tweedy,  43  N.  Y.  643;  Tayloe  v. 
Gould,  10  Barb.  388;  Valentine  v. 
Hutchinson,  43  Misc.  314,  88  NTS 
862;  Matter  of  Cregler,  1  Barb.  Ch. 
598,  45  AmD  416. 

N.  C— Carter  v.  Williams,  43  N.  C. 
177. 

Oh. — Watkins  v.  Thornton,  11  Oh. 
St.  367. 

Pa. — Brandmeier  v.  Poitd  Creek 
Coal  Co.,  219  Pa.  19,  67  A  951;  Com. 
v.  Nolle,  88  Pa.  429;  Williams  v. 
Baker,  71  Pa.  476;  Hltner  v.  Bge,  2« 
Fa.  305;  Chew  v.  Southwark.  5  Rawle 
160;  Fischer's  Est.,  18  Pa.  Dlst  979; 
Young  V.  Lynch,  6  Pa.  Dlst.  348; 
Sproul's  Est..  5  Pa.  Dlst  447;  Steln- 
metz's  Est.,  16  Pa.  Co.  269;  SchaetCeV 
V.  Mesaersmith,  10  Pa.  Co.  366. 

Tenn.— Waller  v.  Martin,  106  Tenn. 
341,  61  SW  73,  82  AmSR  882. 

Eng. — Gibblns  v.  Byden,  L.  R.  7 
Bq.   371. 

[a]  Bmuk»  for.  mZo.  "In  order  to 
give  a  right  by  the  curtesy  In  the 
wife's  lands  it  Is  not  sufflcient  thiit 
the  wife  was  seized  of  an  estate  o^ 
inheritance  therein  during  the  cover- 
ture. She  must  also  have  had  a 
right  to  the  present  possession  of  the 
frteehold.  Hence  it  is  the  settled  rule 
of  law  that  a  husband  can  not  be 
tenant  by  the  curtesy  of  a  remainder 
expectant  upon  an  estate  for  life  un- 
less the  latter  be  determined  during 
the  coverture."  Landls  v.  Marsh. 
32  Oh.  Clr.  Ct  399,  401.  To  same 
effect  Cochran  v.  'Thomas,  131  Mo. 
258.  33  SW  6. 

[b]  Bui*  applied.  —  Where  the 
wife  was  tenant  in  fee  in  remainder 
only  till  after  the  husband's  bank- 
ruptcy and  discharge,  the  husband; 
although  there  had  been  issue  of  the- 
marriage,  had  not  at  the  time  of  hIa 
bankruptcy  any   sueh  coatingent   in.- 
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estates.**  It  has  been  held,  however,  that  the  hus- 
band is  tfinant' l>y  the  curtesy  of  a  reversion  of 
which  his' wife  was  seized  in  law  during  coverture, 
although  held  under  a  life  estate  by  the  wife's 
mother;*'  or  wh^re  the  life  estate  and  the  imme- 
-diate  reversion  unite  in  a  married  woman  during 
coverture;**  or  where  the  particular  estate  is  re- 
leased by  the  life  tenant;*'  and  it  has  been  held 
that  the  generdi  rule  does  not  apply  where  the  stat- 
ute provides  that  the  property  belonging  to  a  mar- 
ried woman  -  shall  be  held  by  her  for  her  separate 
use  with  power  to  devise  the  same  as  a  feme  sole, 
and  that  if  she  dies  intestate  without  issue  her 
husband  shall  have  a  life  estate  in  her  real  prop- 
erty.** Where  the  wife  is  heir  in  fee  to  real  estate 
subject  to  the  dower  of  her  mother,  the  husband 
will  not  have  curtesy  in  such  estate  if  the  mother 
is  living  at  the  death  of  his  wife,*^  but  the  right  of 
quarantine  of  a  widow  before  dower  is  assigned 
will  not  bar  curtesy.** 

[i  31]  7.  Detenninable  Fees-Hi.  Qnalifled  or 
Base  Fee;  If  the  wife's  estate  of  inheritance  be 
upon  a  limitation  by- the  happening  of  which  the 
estate  of  the  wife  is  terminable  at  common  law,  the 


tereat  In  the  estate  as  tenant  by  the 
curtesy  as  would  pass  to  his  as- 
signee. Olbblns  v.  ^yden,  li.  R.  1 
Ea.  871.     , 

[oj  Saed  to  wif*  asbjaot  to  ass  of 
«aow*>  with  vaoaliidar  to  wife. — 
The  husband  Is  not  entitled  tp  a  ten- 
ancy by  the  curtesy,  where  the  wife 
Is  seised  of  a  remainder  only,  under  a 
deed  conveylnK  land  to  her  subject  to 
use  aad  .occupation  of  another  for 
life,  provided  such  life  tenant  makes 
repairs  and  pays  taxes,  the  life  estate 
not  terminatlnf  till  after  death  of 
tha  wife.  CoUlnB  v.  Russell,  9fi  App. 
Dlv.  IM,  89  NTS  414,  15  NTAnn&s 
220  raff  184  N.  Y.  74,  76  NB  781,  112 
AmSR  569,  6  AnnCas  92]. 

[d]  BossrvlBf  rants  aad  piollta. — 
Wherp  a  warranty  deed  to  a  wife, 
after  the  granting  clause,  excepted 
and  reserved  the  rents  and  profits  of 
the  land  during  the  grantor's  natural 
life,  and  the  grantor  occupied  the 
property  until  after  the  grantee's 
death  the  grantee  was  never  seized 
of  an.  estate  in  possession,  so  as  to 
entitle  her  husband  to  curtesy  In  the 
property.  Doxler  v.  Toalson,  180  Mo. 
S46,  79  8W  420,  108  AmSR  686. 

[e]  VBda«  a  statata  aboUahlar 
anstaay  aad  anbatitiitiwr  dowar  the 
husband  of  a  wife  who  died  vested  of 
a  remainder  of  which  the  particular 
tenant  was  then  seised  cannot  claim 
his  customary  estate  therein  on  the 
death  of  the  particular  tenant.  Moore 
V.  lies,  16  Oh.  Cir.  Ct.  591,  4  Oh.  Clr. 
Dec.  418. 

[f]  Vaa  tor  llfa<— A  testator  pro- 
vided by  his  will  that  his  widow 
should  live  on  the  homestead  farm 
during  her  life  and  have  certain 
Mghta  and  privileges.  He  afterward 
save  to  each  of  his  two  daughters 
one  half  of  his  real  estate  for  the 
use  and  benefit  of  their  heirs.  It  was 
held  that  the  husband  of  one  of  the 

■daughters  who  died  during  the  life- 
tima  of  her  mother  was  entitled  to 
curtesy  in  one  half  of  the  homestead 
farm.  Buchanan  v.  Duncan,  40  Pa. 
82. 

[g]  Tiaapw  da  boola. — ^A  tenant 
by  curtesy  of  a  reversion,  expectant 
upon  the  determination  of  an  estate 
in  dower,  cannot  maintain  trespass 
da  bonis  for  trees  or  other  things  sev- 
ered and  removed  from  the  estate  by 
the  dowager.  Mathews  v.  Bennett, 
20  N.  H.  21. 

[h]  miiU  Umttad  to  mlaozlty  of 
oklUtNa.-— When  the  husband's  right 
is  limited  to  the  minority  of  their 
children  the  estate  by  curtesy  ceases 
as  to  such  child's  portion  upon  that 
child's   attaining    majority.      lona   v. 


Uu,  16  Hawaii  482. 
,  *«.  Chew  V.  Southwark,  6  Rawle 
(Pa.)  160  (holding  that  a  mere  naked 
seisin  of  the  freehold  by  the  wife 
as  trustee  will  not  support  tenancy 
by  the  curtesy,  although  she  has  the 
beneficial   interest  in  the  reversion). 

43.  McKee  v.  Cottle,  6  Mo.  A.  416. 

44.  Tayloe  v.  Qould,  10  Barb.  (N. 
T.)   868. 

46.  Pierce  v.  Hakes,  23  Pa.  231 
(holding  that,  where  the  tenant  'of  a 
particular  estate  surrenders  to  the 
owner  of  a  vested  remainder  In  tall 
who  Is  a  married  woman,  the  latter 
thereby  gains  such  an  estate  as  will 
entitle  her  husband  to  curtesy  even 
against    the   next  remainderman). 

46.  Snyder  v.  Jones,  99  Md.  693, 
59  A  118. 

47.  N.  T.— Howells  v.  McOraw,  97 
App.  DIv.  460,  90  NY8  1;  Qibbs  v. 
Esty,  22  Hun  266;  Qraham  v.  Lud- 
dington,  19  Hun  246;  Matter  of  Cre- 
gier,  1  Barb.  Ch.   B98,  45  AmD  416. 

N.  C— Carter  v.  Williams,  43  N.  C. 
177. 

Oh.^LiandiB  v.  Marsh,  32  Otu  Cir. 
Ct.   399. 

Pa.— ^Hltner  t.  Bge,  28  Pa.  806; 
Keller  v.  Lamb,  10  Kulp  246. 

Tenn. — ^Unchurch  v.  Anderson,  3 
Bazt.  410;  Reed  v.  Reed.  8  Head  491, 
76  AmD  777. 

Va. — Carpenter  v.  Oarrett,  75  Va. 
129. 

[a]  Za  ▼Izgliila,  under  a  statute 
providing  that  the  widow  may  remain 
on  the  premises  without  being 
charged  with  rent  until  her  dower  is 
assigned,  where  dower  is  never  as- 
signed, ttfit  sha  remains  in  possession 
of  the  property,  a  husband  of  a 
daughter  who  dies,  leaving  Issue,  in 
the  lifetime  of  her  mother,  is  not 
entitled  to  curtesy  in  such  prop- 
erty. Carpenter  v.  Oarrett,  75  Va. 
129. 

[b]  Aarsamaot  aot  to  partttloBw^ 
The  wife^s  agreement,  as  tenant  In 
common,  not  to  partition  lands  sub- 
ject to  dower  and  homestead  rights 
of  her  mother  until  after  her  moth- 
er's death,  leaves  no  estate  in  the 
lands  to  which  curtesy  attaches  If  the 
wife  dies  before  the  mother.  Math- 
ews V.  Olockel,  82  Nebr.  207,  117 
NW   404,    18    LRANS    1208. 

4a  Mettler  v.  Miller,  129  111.  630, 
22   NEj  529 

48.  Harvey  v.  Brlsbin,  143  N.  T. 
151,  38  NB  108:  Hatfield  v.  Sneden,  64 
N.  T.  280;  McMastars  v.  Negley.  162 
Pa.  303,  25  A  641;  Coke  Litt.  p  241 
note. 

sa  Odom  V.  Beverly,  32  S.  C.  107, 
10   SB  835    (holding  that  a  grant  of 


husband  will  not  be  tenant  by  the  curtesy  in  such 
estate  if  terminated  during  the  life  of  the  wife.** 
But  the  curtesy  of  a  husband  attaches  to  a  fee  con- 
ditional in  the  wife,'**  notwithstanding  the  condition 
has  happened  ui>on  which  the  limitation  over  in 
favor  of  other  parties  takes  effect.**  And  where  an 
infant  married  woman  has  an  estate  in  land  deter- 
minable in  the  event  of  her  dying  under  age  and 
without  issue,  which  event  happens  after  the  birth 
of  a  child  alive,  her  husband  is  also  entitled  to 
curtesy."  So  where  land  is  devised  to  the  testator's 
daughter,  her  heirs  and  assigns  forever,  subject  to 
the  limitation  that  if  she  should  die  without  issae 
the  land  should  be  sold  by  the  executors,  and  the 
daughter  marries  and  has  issue  which  dies  during 
her  lifetime,  her  husband  is  entitled  to  curtesy." 

[$  32]  b.  Springing  Use  or  Executory  Devuie. 
If  the  wife's  estate  of  inheritance  is  limited  over 
by  way  of  a  springing  use  or  executory  devise  by 
which  her  original  estate  is  determined  before  its 
natural  expiration,  and  a  new  estate  substituted  in 
its  place,  the  seizin  and  estate  which  the  wife  had 
are  sufficient  to  entitle  her  husband  to  curtesy.** 

[J  33]    c.    Failure  of  Issue.    When  the  wife's  es- 

land  to  a  daughter  for  life  and  after 
her  death  to  her  issue  creates  a  con- 
ditional fee  in  the  daughter,  and  after 
her  death  leaving  children  her  hus- 
band Is  entitled  to  hold  the  'land  as 
tenant  by  the  curtesy);  Withers  v. 
Jenkins,  14  S.  C.  597;  Crumley  v. 
Deake,  8  Baxt.  (Tenn.)   361.  .    t 

51.  Oumley  v.  Deake,  g  BaA 
(Tann.)  361,  362,  363  (in  which  case  a 
testator  devised  land  to  three  chil- 
dren, the  general  words  of  the  will 
vesting  them  with  a  fee  simple  title, 
the  following  clause  being  added:  "If 
either  of  these  three  ,  .  .  should  dla 
without  lawful  heirs  of  their  body, 
the  estate  shall  fall  to  the  other  two: 
if  two  should  die  their  estate  shall 
fall  to  the  one;  if  the  one  should  die 
without  heirs  the  estate  shall  be  di- 
vided equally"  between  the  heirs  of 
C.  and  J.  Two  died  without  issue; 
the  survivor,  a  girl,  married  and 
had  one  child  born  alive,  which  soon 
thereafter  died,  being  followed  by 
the  mother.  It  was  held  that  the 
husband  was  entitled  to  an  estate  by 
the  curtesy  in  the  land  so  descend- 
ed. The  court  said:  "The  question 
then  is,  whether  the  husband  can  be 


tenant  by  the  curtesy  where  the  es- 
tate of  the  wife  was  a  conditional  or 
determinable  fee,  as  in  the  present 
case,  and  where  the  condition  has 
happened  upon  which  the  limitation 
over  in-  favor  of  other  parties  takes 
effect.  This  is  a  questloi)  of  author- 
ity, and  we  understand  them  to  hold, 
so  far  as  wa  have  opportunity  to  ex- 
amine them,  that  In  such  case  ten- 
ancy by  the  curtesy  is  allowed"). 

53.  Taliaferro  v.  Bur  well.  4  Call 
(8  Va)   821. 

[a]  Thna  an  estate  was  devised  to 
testator's  two  daughters,  after  the 
marriage  or  death  of  their  mother, 
but  if  they  died  under  age  and  with- 
out issue,  to  the  children  of  testa.- 
tor's  sister,  except  the  child  who 
should  be  heir  to  her  husband.  One 
of  the  daughters  died  while  an  infant, 
in  the  lifetime  of  her  mother.  It 
was  held  that  the  other  daughter  was 
heir  to  the  deceased  infant,  as  it  was 
a  vested  remainder  in  the  daughter, 
and  that  If,  upon  the  death  of  the 
mother,  the  surviving  daughter  mar- 
ried and  had  issue  which  died  Im- 
mediately, and  then  she  died  without 
other  issue,  her  husband  was  tenant 
by  the  curtesy  of  all  the  lands,  de- 
terminable fees  being  subject  to  iovr- 
er  and  curtesy.  Taliaferro  v.  Bur- 
well.  4  Call   (8  Va.)   321. 

5S.  Buchannan  v.  Shetfer,  2  Teat«a 
(Pa.)  374 

54.  Ky. — Buschemeyer     v.     Kletn. 


For  lata*  eaaaa,  daralopBMata  and  otuuigaa^ln  the  law  see  cumulative  Annotations,  same  title,  page  and  note  niunber. 
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Ute  is  subject  to  be  defeated  only  in  the  event  of 
her  death  leaving  no  issue,  the  husband  is  entitled 
to  curtesy  in  the  estate  if  issue  has  been  bom  capable 
of  inheriting  the  estate,'"  although  there  was  no 
issne  alive  at  the  time  of  the  wife's  death.'* 

[}  34]  8.  EsUtes  Held  by  Third  Penoa.  Curt- 
esy attaches  to  the  estate  of  the  wife  held  by  her 
gnardian,  or  when  conveyed  to  one  as  her  guardian." 
So  curtesy  attaches  in  some  jurisdictions  to  the 
separate  estate  of  the  wife  conveyed  to  a  trustee 
by  her  husband  for  her  sole  and  separate  use;'* 
but  in  other  jurisdictions  it  is  held  that  the  husband 
has  not  curtesy  in  such  estates  of  the  wife." 

[(35]  9.  EsUte  of  Wife  Leaving  lasne  of  For- 
mar  Karziage.  In  the  absence  of  statiite  to  the  con- 
trary, the  husband's  right  to  curtesy  attaches  on 
the  birth  of  living  issue  of  the  marriage,  although 
the  wife  leaves  issue  of  a  former  marriage.'"  This 
right  is  cut  oft  by  a  statute  providing  in  general 
terms  that  if  the  wife  leaves  issue  of  a  former,  mar- 
riage her  land  shall  descend  discharged  of  the  hus- 
band's right  aa  tenant  by  the  curtesy.'*"*  Where 
a  statute  dispenses  with  the  necessity  of  issue  as  a 
prerequisite  to  curtesy,  but  provides  that  the  hus- 
band shall  not  be  entitled  to  curtesy  in  the  interest 
of  surviving  issue  of  the  wife  by  a  former  marriage, 
the  husband  takes  nothing  by  curtesy,**  even  though 
the  wife  did  not  die  intestate  and  thus  the  children 
actually  take  nothing;*'^  but  the  husband's  right 
is  not  affected  by  the  survivat  of  illegitimate  issue 


lis  Kjr.  124.  129  8W  551;  MarUn  y. 
Renaker,  9  SW  419,  10  KyL  469. 

N.  T.— Hatfield  v.  Sneden,  64  N.  T. 
280. 

Pa. — ^HcHasters  v.  Negley,  152  Pa. 
103,  25  A  C41;  Hay  v.  Mayer,  8  Watts 
203.  34  AmD   463. 

R.  L— Holden  r.  Wells,  18  R.  I. 
102,  31  A  265. 

Tenn. — Crumley  v.  Deake,  8  Baxt. 
«1. 

Va. — Taliaferro  v.  Burwell,  4  Call. 
(8  Va.)  321. 

Eng.— Buckworth  T.  Thlrkell,  S  R 
ft  P.  652  note  a,  127  Reprint  S51. 

Ont. — ^Archer  v.  Urquhart,  28  Ont. 
214. 

(a]  nhMtomttoiu. — (1)  Testator 
by  the  second  clause  of  hts  will  be- 
queathed to  his  daughter,  apeciflcally, 
certain  real  estate  and  a  life  insur- 
ance policy,  and  then  in  a  second  sen- 
tence stated  that  should  she  die  be- 
lore  her  husband  without  children; 
tier  share  should  be  divided  between 
the  children  of  testator's  son,  when 
the  youngest  became  of  age.  In  the 
aucceeding  clause,  testator  declared 
that  the  balance  of  his  estate  should 
Ko  to  his  wife  for  life,  or  as  long  as 
the  remained  a  widow,  and  after  her 
death  should  be  divided  evenly  be- 
tween testator's  son  and  daughter 
free  from  any  husband.  The  prop- 
erty devised  generally  by  the  third 
clause  was  worth  over  one  hundred 
thousand  dollars,  while  that  be- 
QUeathed  by  the  second  clause  was 
but  a  small  portion  of  testator's  es- 
tate. It  was  held  that  as  the  limita- 
tion in  the  second  clause  did  not  ap- 
ply to  the  property  specifically  de- 
viled therein,  but  was  applicable  only 
to  the  daughter's  interest  .in  the  resi- 
ane  devised  in  the  third  clause,  as  to 
which  she  took  a  defeasible  fee  on 
her  death  after  the  widow  and  after 
lune.  her  husband  was  entitled  to 
curtesy  therein,  and  the  children  of 
the  son  took  the  fee  In  the  daughter's 
Interest,  subject  to  such  curtesy. 
Bnschemeyer  v.  Klein,  139  Ky.  124, 
129  SW  551.  (2)  Land  was  devised 
by  testator  to  his  daughter.  The  will 
contained  a  clause  providing  as  fol- 
lows: "It  is  also  my  will,  and  I  do 
hereby  direct,  that  if  either  of  my 
Mlldren  or  grandchildren  shall  die 
before  attaining  the  age  of  twenty- 
■Te  (25)  years,   without  leaving  any 


children,  the  share  or  portion  of  such 
child  or  grandchild  shall  revert  and 
become  part  of  my  residuary  estate, 
and  be  divided  as  hereinbefore  pro- 
vided for  the  residue  of  my  estate," 
The  daughter  was  married  and  died 
Intestate  under  the  age  of  twenty-five 
years,  and  without  issue.  It  was 
held  that  her  husband  was  not  en- 
titled to  hold  the  land  as  tenant  by 
the  curtesy.  The  court  said:  "We 
have  then  a  case  where  by  the.  terms 
of  limitation,  if  the  estate  created  by 
it  Is  determined,  it  comes  back  with 
its  seisin  to  him  who  had  the  original 
seisin  by  himself  or  his  heirs.  While 
the  distinction  may  be  exceedingly 
refined,  we  can  perceive  that  there  Is 
a  difference  between  such  case  and 
one  where  the  seisin  is  never  re- 
served by  the  original  owner,  but 
passes  upon  the  first  expiration  of 
one  estate  to  another."  McMasters 
V.  Negley,  152  Pa.  808,  808,  312, 
25  A  641.  (8)  A  testator  devised  land 
to  his  daughter  in  fee  tall  directing 
that  in  case  she  should  die  without 
issue  his  executors  should  sell  the 
land  and  divide  the  proceeds  among 
other  legatees  named  In  the  will. 
The  daughter  died,  after  Issue  born, 
leaving  a  husband,  and  It  was  held 
that  he  was  entitled  to  curtesy.  Hay 
v.  Mayer,  8  Watts  (Pa.)  203,  34  AmD 
463.  (4)  There  was  a  devise  to  trus- 
tees and  their  helrjB  to  receive  the 
rents  and  profits  of  a  certain  estate 
and  apply  them  for  the  maintenance 
of  M  until  she  arrived  at  the  age  of 
twenty-one  years,  or  until  she  mar- 
ried; and  on  her  arriving  at  such  age 
or  marrying,  to  the  use  of  M,  her 
heirs  and  assigns;  but  In  case  M 
should  die  before  the  age  of  twenty- 
one  years,  and  without  leaving  Issue, 
remainder  over.  M  married,  and  had 
a  child,  which  died,  and  then  M  died 
before  she  arrived  at  the  age  of  twen- 
ty-one years.  The  question  was 
whether  M's  husband  was  Entitled  to 
be  tenant  by  the  curtesy,  and  it  was 
held  that  he  was  so  entitled.  Lord 
Mansfield,  in  the  opinion  delivered  by 
him,  said.  "It  Is  contended  that  this 
Is  a  conditional  limitation.  It  Is  not 
BO,  but  a  contingent  limitation;  all 
the  cases  cited  go  upon  the  distinc- 
tion of  their  being  conditions  and  not 
limitations.  During  the  life  of  the 
wife   she   continued   seised   of  a   fee 


of  the  wife,  although  illegitimates  are  given  the 
general  right  to  inherit  from  their  mother,"  and-  the 
same  has  been  held  where  the  wife  left  surviving 
her  an  adopted  child  by  a  former  marriage.**'* 
Such  a  Statute  goes  no  further  in  cutting  off  curtesy, 
and  if  there  are  surviving  children  by  the  last  mar- 
riage the  husband's  right  attaches  to  their  interest,** 
the  statute  thus  returning  to  the  theory  of  the  com- 
mon law  which  grounds  curtesy  upon  the  father's 
l^^l  obligation  to  support  his  own  children.'"i 
Where  the  statute  confines  such  an  enlargement  of 
the  husband's  right  to  a  "surviving"  husband,  a 
subsequent  amendment  cutting  off  the  enlarged  right 
in  case  of  surviving  issue  of  the  wife  by  a  former 
marriage,  applies  to  lands  acquired  by  the  wife  prior 
to  the  amendment  as  well  as  to  land  acquired  there- 
after, the  husband  having  no  vested  right  in  the  na- 
ture ,of  curtesy  initiate,  nor  any  right  whatever,  until 
bis  wife's  death.**'* 

[i  36]  B.  EsUtes  Less  Than  Estetes  of  In- 
heritance. Since  at  common  law  curtesy  is  inoident 
to  estates  of  inheritance  only,**  it  has  been  said  that 
a  husband  can  take  no  estate  by  the  curtesy  in 
property  which  his  wife  has  no  power  to  devise;*' 
but  this  rule  has  been  greatly  relaxed  in  some  of  the 
states.** 

Dover  interest.  A  surviving  second  husband  is 
entitled  to  curtesy  in  his  deceased  wife's  dower 
which  has  been  assigned  or  to  which  she  was  entitled 
as  a  consequence  of  her  former  marriage,'^,  although 


simple,  to  which  her  issue  mistat  by 
possibility  inherit.  I  am  of  opinion 
that  the  defendant  is  entitled  to  be 
tenant  by  the  curtesy."  Buckworth 
v.  Thlrkell,  3  B.  &  F.  652  note  a.  127 
Reprint  861.  '    ^ 

65.  Carter  v.  Couch,  167  Ala.  479, 
47  S  1006,  20  LRANS  858;  Webb  V. 
Lexington  First  Colored  Bapttal 
Church,  90  Ky.  117,  13  SW  362,  11 
KyL  926;  Northcut  v.  Whlpp,  12  R" 
Mon.  (Ky.)  66;  Bucbannan  v.  Sheffer, 
2    Yeates    (Pa.)    374. 

[a]  Zmnw  aUv*  at  wlfe%  dMttk.— 
There  was  a  devise  of  real  estate  to 
a  daughter  her  heirs  and  assigns  for- 
ever, but  If  she  should  die  without 
issue  the  executor  to  sell  the  lands 
and  after  the  decease  of  the  widow 
to  divide  the  proceeds  equally  among 
the  testator's  nephews.  The  daugh- 
ter married  and  had  issue  which  died. 
It  was  held  that  .he  husband  surviv- 
ing was  tenant  by  the  curtesy.  Bu- 
channan  v.  Sheffer,  2  Yeates  (Pa.) 
374. 

66.  Webb  v.  First  Baptist  Church. 
90  Ky.  117,  13  SW  362.  11  KyL  926. 
See  also   supra  {    18. 

67.  Phillips  v.  Ditto,  2  Duv.  <Ky.) 
549;  Nightingale  v.  Hidden,  7  R.  I. 
116.    And  see  supra  (  14. 

68.  See  supra  |  25. 

66.     See  also  supra  t  26. 

60.  Carpenter  v.  Davis,  72  Bl.  14; 
Hathon  v.  Lyon,  2  Mich.  93;  Morton 
v.  McDevlt,  122  N.  C.  766,  SO  SB  24; 
Tllden  v.  Barker,   40  Oh.   St.   411. 

60U.  Hathon  v.  Lyon,  2  Mich.  93; 
Klngsley  v.  Smith,  14  Wis.  360. 

61.  Tllden  V.  Barker,  40  Oh.  St. 
411;  Klngsley  v.  Smith,  14  Wis.  360. 

6lU.  Tllden  V.  Barker,  40  Ob.  St. 
411;  Clark  v.  Harlan,  Oh.  Prob.   106. 

ea.  Bruner  v,  Briggs,  39  Ok.  8t. 
478. 

63H.  Clark  V.  Harlan,  Oh.  Prob 
106. 

Adopttoa  of  ehlld  •■  gtriati  vwcttmf 
see  supra  g   16. 

63.  Tllden  v.  Barker,  40  Oh.  St. 
411;  Klngsley  v.  Smith,   14  Wis.  360. 

63^.  Tllden  v.  Barker,  40  Oh.  St. 
411.      See   also   supra   9    2. 

esVi-  Denny  v.  McCabew  36  Oh.  St. 
576. 

64.  See  supra  I  21. 

65.  Mason  v.  Johnson;  47  Md.  347. 

66.  See  Infra  this  section. 

67.  Nell   V.   Johnson,   11  Ala.   616; 
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it  has  been  held  that  the  dower  of  a  widow  is  not 
subject  to  the  curtesy  of  her  daughter's  husband  on 
the  death  of  the  widow  where  the  daughter  died  in- 
testate prior  to  the  death  of  the  widow  ;°^  and  it  has 
also  been  held  that,  where  a  married  daughter  dies 
in  the  lifetime  of  her  mother  to  whom  dower  is  sub- 
sequently assigned,  the  husband  of  the  daughter  is 
not  entitled  to  curtesy  in  the  property  assigned  to 
the  widow  for^ower/' 

Leasehold  estates.  It  has  been  held  under  a  stat- 
ute that  the  husband  is  entitled  to  curtesy  in  the 
permanent  leasehold  estates  of  his  deceased  wife,J*' 
but  this  has  also  been  deniedJ'^ 

Ufe  estates.  The  husband  is  not  entitled  to 
curtesy  in  an  estate  held  by  the  wife  for  her  life;'* 
and  this  rule  has  been  applied  where  the  wife  has 
an  equitable  estate  for  life  with  remainder  to  her 


children  in  fee  and  reversion  to  herself." 

Estates  per  autre  vie.  A  husband  is  not  entitled 
to  curtesy  in  an  estate  held  by  the  wife  per  autre 
vie.'* 

Possessory  estates.  A  mere  possessory  right  to 
lands  is  not  an  estate  which  will  entitle  the  huband 
of  the  occupant  to  tenancy  by  the  curtesy;'*  and 
this  rule  has  been  applied,  although  the  wife  by  rea- 
son of  her  possession  had  a  preemption  right  to 
acquire  title  from  the  government.'*  But  this  rule 
does  not  apply  where  there  has  been  adverse  pos- 
session for  the  statutory  period  so  as  to  ripen  into 
title." 

Besulting  tmst.  The  husband  has  no  curtesy  in 
the  right  of  action  of  a  wife  to  establish  a  resulting 
trust.'* 


VUL    BIGHTS  AND  LIABILITIES  OF  TENAITT  BY  CTTBTESY 


[$  37]  A.  Bights — ^1.  In  General.  A  tenant 
,by  the  curtesy  is  entitled  to  exercise  the  same  rights 
in  the  reasonable  enjoyment  of  his  estate  as  may 
be  exercised  by  any  tenant  for  life."  He  has  an  in- 
surable interest  in  the  estate.** 

[$  38]  2.  Bight  to  Possession'.  In  the  absence 
of  n  statute  controlling,*'  a  husband  is  entitled  to 
the  possession  of  the  estates  in  which  he  has  curt- 
esy.** By  virtue  of  statutes  enlarging  a  wife's  con- 
trol over  her  property,  the  husband's  right  to  pos- 
session as  tenant  by  the  curtesy  is  subject  to  ex- 
isting' leases  made  by  the  wife  during  coverture.*' 


Where  a  husband  is  entitled  to  a  life  estate  by^ 
curtesy  in  lands  inherited  by  his  deceased  wife  from 
her  father's  estate  with  remainder  in  her  children, 
his  right  to  the  possession  thereof  cannot  be  de- 
feated by  the  children  before  the  termination  of  his 
life  estate.** 

[$39]  3.  Bight  to  Conv^  or  Encumber.*' 
Subject  to  the  modifications  resulting  from  the  so- 
called  married  women 's  acts,**  the  husband  may  sell, 
convey,  assign,  transfer,  and  mortgage  his  interest  in 
his  wife's  estate  to  which  he  is  entitled  as  tenant 
by  curtesy  initiate,*' .  or  consummate,**  subject,  in 


Btolr  V.  Vllson.  67  Iowa  177,  10  NW 
827. 

es.  Wacrd  v.  Ives,  76  Conn.  598,  64 
A  730. 

es.  HowellB  V.  HcGraw,  97  App. 
Div.  460.  90  NTS  1. 

70.  Murdock  T.  Reed,  1  Dlsn.  274, 
12  Oh.  Dec.  (Reprint)  618. 

71.  I>wl3  V.  Glass,  92  Tenn.  147, 
20  SW  '671  (where  the  question  was 
squarely  before  the  court  whether  a 
husband  was  entitled -to  curtesy  In  a 
leasehold  estate  of  his  deceased  wife 
under  a  statute  providing  that  the 
words  "real  property"  or  "lands" 
should  include  lands,  tenements,  and 
heredltamerxls  and  all  rigrhts  thereto 
and  Interests  therein,  and  it  was  held 
that  at  common  law  the  wife  must 
be  "selied"  of  the  land  during  cover- 
ture before  the  husband  would  be 
entitled  to  curtesy  and  that  there 
Was'  nothing  In  the  statute  to  mend 
the  lack  of  seisin  in  the  wife). 

73.  Ala. — Smith  v.  Bachus,  195 
Ala.  8,  70  S  261. 

111. — Carpenter  v.  Davis,  72  111.  14. 

Md. — Janney  v.  Sprigg,  7  Gill  197, 
48  AmD  657. 

Mo. — Spencer  v.  O'Neill.  100  Mo.  49, 
12  SW  1054;  Phillips  v.  La  Forge.  89 
Mo.  72.  1  SW  220. 

N.  J. — Adams  v.  Ross,  30  N.  J.  L. 
505.  82  AmD  237. 

N.  C.-M3raves  v.  Trueblood,  96  N. 
C.  496,  1  SE  918. 

Tenn. — ^Waller  v.  Martin,  106  Tenn. 
341,  61  SW  73,  8  AmSR  882;  Brown 
V.  Watkins,  98  Tenn.  454.  40  SW  480; 
Stovall   V.   Austin,   16    L.ea   700.    . 

Ca]  Ufa  astata  ramalndar  to  Itgal 
lieini. — ^Where  a  will  bequeaths  prop- 
erty to  a  woman  forjier  natural  life 
and  then  to  her  legal  heirs,  the  hus- 
band of  the  devisee  can  take  no  es- 
tate by  curtesy,  as  her  estate  termi- 
nated with  her  life.  Waller  v.  Mar- 
tin, 106  Tenn.  341,  61  SW  73,  82 
AmSR  882. 

78.  Crosson  v.  O'Donncll,  17  Pa. 
Dlst.   97. 

74.  Polwell  v.  Folwell,  65  N.  J. 
Bq.  626,  56  A  117  [aff  67  N.  J.  Bq. 
727,  88  A  1118];  Hutchinson  v.  Ex- 
ton.  63  N.  J.  Eq.  688,  32  A  682,  86  A 
1180. 


76.  Quinn  v.  Ladd,  87  Or.  261,  59  P 
457:  Brown  v.  Watkins,  98  Tenn.  464, 
40  SW  480. 

7e.  McDaniel  v.  Grace,  16  Ark. 
465,  484  (where  the  court  said: 
"There  is  no  such  estate  in  land, 
known  to  the  common  law,  as  a  pre- 
emption right.  It  is  a  creature  of 
statutes,  passed  by  Congress,  to  en- 
courage the  settlement  of  the  pub- 
lic lands.  It  is  a  preference  right  to 
purchase  land  of  the  government, 
arising  where  the  settler  has  com- 
plied with  all  the  conditions  pre- 
scribed by  law,  to  entitle  him  to  such 
preference"). 

77.  Smith  V.  Cross,  126  Tenn.  159, 
140  SW  1060  (where  it  was  held  that 
a  husband  would  take  curtesy  in  land 
which  his  wife  had  occupied  adverse- 
ly for  the  statutory  period,  the  fee 
of  which  descended  to  her  children 
or  heirs  at  law). 

78.  Evans  v.  Morris,  234  Mo.  177, 
136  SW  408. 

79.  Jenkins  v.  Woodward  Iron  Co.. 
194  Ala.  371;  Armstrong  v.  Wilson, 
60  III.  226. 

80.  Harris  v.  York  Mut.  Ins.  Co., 
50  Pa.  841. 

81.  See  statutory  provisions;  and 
cases  Infra  this  note. 

[a]  Undar  the  Mlasonrl  statata 
(Rev.  St.  [1909]  Si  8304,  8309)  de- 
claring a  wife  a  feme  sole  for  cer- 
tain purposes  and  defining  her  sep- 
arate property  rights  in  real  estate 
acquired  by  gift,  descent,  etc.,  the 
husband's  right,  or  curtesy  initiate, 
although  a  vested  Interest,  entitles 
him  to  no  present  enjoyment  or  pos- 
session during  the  life  of  the  wife. 
Teckenbrock  v.  McLaughlin,  246  Mo. 
711.  152  SW  38. 

83.  D.  C. — Welch  v.  Lynch,  30 
App    122. 

111. — Jacobs   V.    Rice.    83   111.    369. 

Ky. — Anderson  v.  Daugherty,  169 
Ky.  308.  183  SW  545. 

Mo. — Teckenbrock  v.  McLaughlin, 
256  Mo.  711,  152  SW  38;  Teckenbrock 
v.  McLaughlin.  246  Mo.  711,  152  SW 
38;  Majors  v.  Cryts.  234  Mo.  386,  144 
SW  769;  Miller  v.  Early,  64  Mo.  478; 
Miller  V.  English,  61  Mo.  444;  Miller 
V.  McCune,  61  Mo.  248;  Miller  v.  Bled- 


soe,  61   Mo.    96. 

N.  C— Wilson  V.  Arenti,  70  N.  C 
670. 

[a]  Ka  ia  iiot  •  ootanant  with  tlL* 
wUa'B  hdz  but  is  entitled  to  exclu- 
sive possession.  Majors  v.  Cryts,  240 
Mo.  386,  144  SW  789. 

88.  Forbes  v.  Sweesy,  8  Nebr.  520. 
1  NW  571  (holding  that,  where  a  hus- 
band's curtesy  in  his  wife's  leased 
land  is  sold  under  execution  against 
him,  the  purchaser  at  such  sale  can- 
not maintain  ejectment  to  recover 
possession  of  the  land  until  after  the 
expiration  of  the  lease.). 

84.  Dake  v.  Sewell,  146  Ala.  681,  89 
S  819. 

as.  Jolat  ooavajruuiaa  by  mpcnamm 
see  infra  S  62. 

OoBvajancas  of  onrtesx  ia  ImiO. 
held  advazBaly  see  Champerty  and 
Maintenance  {84. 

88.     See  supra  (  8. 

87.  Ala. — Boykin  v.  Rain,  28  Ala. 
832.    65   AmD   349. 

D.  C. — National  Metropolitan  Bank 
V.  Hit*,  12  D.  C.  111. 

111.— Jacobs   V.   Rice,    33   111.   869. 

Miss. — Stewart  v.  Ross,  60  Miss. 
776. 

Mo. — ^Teckenbrock  v.  McLaughlin, 
246  Mo.  711,  162  SW  38. 

R.  I.— Brlggs  V.  Titus,  13  R.  I.  136. 

N.  S.— McLellan  v.  Taylor,  40  N. 
S.    275. 

See  also  supra  {  37.* 

[a]  Snzasa  of  wlfa. — ^Where  a 
mortgage,  made  by  husband  and  wife, 
of  the  wife's  property,  is  avoided  by 
reason  of  duress  of  the  wife  by  the 
husband,  it  will  still  be  held  to  op- 
erate upon  his  right  in  curtesy. 
Frederick  Cent.  Bank  v.  Copeland,  18 
Md.    305,    81   AmD  597. 

88.  Ala. — Wells  V.  Thompson,  13 
Ala.  793,  48  AmD  76. 

Ky.— Anderson  v.  Daugherty,  169 
Ky.  308,  183  SW  545. 

Nebr. — Demlng  v.  Miles,  86  Nebr. 
739,  53  NW  666,  37  AmSR  464. 

N.  C. — Long  V.  Graeber,  64  N.  C. 
431. 

Vt. — Campbell  v.  Martin,  89  Vt- 
214.  95  A  494. 

Va. — Curtis  v.  Hiden,  117  Va.  289. 
84   SE  664. 


Itar  tartar  oaaaa.  aaralopiiiaaf  and  ohaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  39-46] 


CURTESY 


[17  C.  J.]     429 


some  jnrisdietions,  however,  to  the  pa3nnent  of  the 
debts  of  the  deceased  wife  and  the  expenses  of  ad- 
ministration in  default  of  sufficient  personalty;^* 
and  unless  otherwise  provided  by  statute  '"  the  wife 
need  not  join  in  the  conveyance."^ 

[V40]  4.  Income  from  Property.  The  rents 
and  profits  derived  from  the  wife's  estate  subject 
to  the  husband's  curtesy  belong  to  the  husband  ab- 
solutely."-" 

[i  41]  5.  Proceeds  of  Sale  of  Proper^.  A  hus- 
band is  entitled  to  curtesy  in  money  obtained  from 
the  sale  of  his  deceased  wife's  land."* 

[$  42]  6.  Maning  Bights  and  Royalties — a. 
Hminc  Bights.  The  husband  is  entitled  to  work 
mines  already  opened,  although  the  surface  belongs 
to  another.**  New  mines,  however,  cannot  be 
opened;**  but  the  husband  has  curtesy  in  the  min- 
eral.*' 

89.     See  also  Infra  |  56.      i 
M,     See  statutory   provisions   and 
cases  infra  this  note. 

[a]  Bsata. — When  a  statute  pro- 
vides that  no  realty  acquired  by  a 
feme  covert  shall  be  sold  by  the  hus- 
band for  the  term  of  his  natural  life, 
except  with  the  assent  of  the  wife, 
the  husband  cannot  sell  his  life  es- 
tate in  his  wife's  realty,  but  may 
dispose  of  the  rents.  Jones  v.  Car- 
ter. 73  N.  C.  148. 

[b]  SedloaUon  to  public  use  of 
a  wife's  lands  by  her  husband  will 
not  be  effectual  even  as  to  his  cur- 
tesy unless  she  joins  the  conveyance. 
Marshall  v.  Anderson,  78  Mo.  85  (un- 
der 2  Wagner  St.  p  935  c  91  (  14). 

91.  Shortall  v.  Hinckley,  31  111. 
M9. 

93-93.  Conn. — Hart  V;  Chase,  46 
Conn.  207. 

Ky.— Ford  v.  May,  157  Ky.  830,  164 

Md.— Hatton  v.  Weems.  12  GUI  & 
J.  83. 

N.  T. — Muldowney  v.  Morris,  etc, 
R  Co..    42   Hun  444. 

N.  C. — Matthews  v.  Copeland,  79  N. 
C.  4S3. 

[a]  Xocomm  Arom  proceeds  of  sale. 
—The  proceeds  take  the  place  of  the 
land,  and  the  tenant  by  the  curtesy 
is  entitled  to  the  whole  income  during 
his  life.  In  re  Camp.  126  N.  Y.  377, 
27  NB  799  [rev  10  NYS  141];  Deffen- 
bauKh  V.  Hess,  225  Pa.  638,  74  A  60S, 
36  LRANS  1099. 

[b]  Wbere  atotntovr  dower  lias 
aot  teea  demanded  by  or  set  off  to 
a  surviving  husband  in  his  deceased 
wife's  land,  he  cannot  hold  one  third 
of  the  rents  and  profits  as  against 
her  minor  heirs.  Bedford  v.  Bedford, 
32  ni.  A.  455  [aft  136  III.  354,  26  NE 
«62]. 

94.     Arlc.  —  Wear-Boogher  Dry 

Goods  Co.  V.  Smith,  66  Ark.  609,  49 
SW  493. 

Md. — Hoffman  v.  Rice,  38  Md.  284. 

Mass. — Houghton  v.  Hapgood,  13 
Pick.  154. 

N.  J. — Cronkright  v.  Haulenbeck, 
25  N.  J.  Eq.  513;  Jacques  v.  Ennls,  25 
N.  J.  Eq.  402. 

N.  Y. — In  re  Camp,  126  N.  T.  377, 
27  NB  799  [aft  91  Hun  204,  36  NYS 
1123}:  Dunscomb  v.  Dunscomb,  1 
Johns.  Ch.  508.  7  AmD  504;  Benedict 
V.   Seymour,    11    HowPr   176. 

N.  C. — Forbes  v.  Smith,  40  N.  C. 
369.   49  AmD   432. 

Pa. — ^Detfenbaugh  v.  Hess;  225  Pa. 
638,  74  A  608.  36  LRANS  1099;  Clep- 
per  V.  Llvergood,  6  Watts  113. 

R.  I. — ^Ross  V.  North  Providence,  10 
R.  I.  461. 

"VHhere  land  in  which  one  has  an 
estate  as  tenant  by  the  curtesy  is 
sold,  the  moneys  obtained  for  the 
purchase  represent  the  land,  and  the 
tenant  by  the  curtesy  is  in  any  event 
entitled  to  interest  thereon  for  his 
life.  .  .  .  There  can  be  no  doubt  that 
the  appellant  was  at  least  entitled 
to  the  use  of  this  fund  for  life,  either 
In  the  shape  of  an  investment  by  oth- 


[(  43]  b.  Boyalties.  It  has  been  held  that  the 
husband  is  entitled  as  tenant  by  the  curtesy  to 
royalties  accruing  on  his  deceased  wife's  leased 
lands.*^ 

[$44]  7.  Betterments.  As  a  rule  the  perma- 
nent improvements  made  by  the  husband  as  tenant 
by  the  curtesy  belong  to  the  wife's  estate,'*  but 
there  is  authority  to  the  contrary.^ 

[$45]  B.  Liabilities— 1.  In'OeneraL  The  ten- 
ant by  the  curtesy  is,  as  to  the  estate,  under  the 
same  liabilities  as  any  other  life  tenant.*  Being 
entitled  to  possession  by  virtue  of  an  estate  in  his 
own  right,  he  is  not  liable  for  rent.' 

[$46]  2.  Waste.  The  tenant  by  the  curtesy  is 
liable  for  waste  caused  by  his  acts  or  those  of  his 
lessee,*  but  in  ascertaining  the  value  of  the  interest 
of  a  tenant  by  the  curtesy  in  realty  the  value  of  the 
timber  on  the  land  should  not  be  deducted  where 


era  and  the  payment  of  the  Interest 
thereon  to  him  during  that  time,  or 
else  in  the  shapo  lOf  the  payment  of 
the  principal  fund  to  him  (with  or 
without  the  exaction  of  security), 
and  with  a  right  on  his  part  to  the 
iriterest  thereon  during  his  life."  In 
re  Camp,  126  N.  Y.  377,  384,  27  NE 
799  [aft  91  Hun  204,  36  NYS  1123]. 

[a]  Bnnlni  aiislBf  from  jndlolal 
salSL — In  Pennsylvania  where  the 
land  of  a  deceased  wife  In  which  her 
surviving  husband  is  tenant  by  the 
curtesy  Is  sold  for  the  payment  of 
her  debts  the  husband  Is  entitled  to 
the  statutory  exemption  out  of  the 
surplus  fund  distributed  by  the  or- 
phans' court.  Fowler's  B:st.,  20  Pa. 
Dist.   377. 

[b]  Wliare  •states  to  wliloli  vax- 
tasy  has  attached  are  sold  under  » 
power  or  misapplied  by  tbe  executor 
the  husband  is  er.titled  either  to  the 
income  from  the  purchase-price  or  a 
sum  equal  to  the  present  value  of  his 
estate  determined  by  the  rules  for  as- 
certaining the  present  value  of  life 
estates  sanctioned  in  the  particular 
Jurisdiction.  Houghton  v.  Hapgood, 
13   Pick.    (Mass.)    154. 

95.  Rankin's  App.,.(Pa.)  16  A  82, 
2  LRA  429.  ' 

90.  Barnsdall  v.  Foley,  119  Fed. 
191;  IVefrenbaugh  v.  Hess,  225  Pa. 
638,  74  A  608,  36  LRANS  1099;  Bond 
v.  Godsey,  99  Va.  564.  39  S6  216; 
Wilson  v.  Youst,  43  W.  Va.  826,  28 
SE  781,  39  LRA  292;  Williamson  v. 
Jones,  4  3  W.  Va.  562,  27  SE  411,  64 
AmSR  891,  38  LRA  694. 

[a]  A  tenant  by  curtesy,  agreetng' 
to  take  a  groan  warn.  In  tbe  proceeds 
of  the  sale  of  realty  In  Uen  of  a  life 
estate  therein.  Is  entitled  to  the  value 
of  his  deceased  wife's  Interest  in  the 
realty,  with  a  deduction  for  the  value 
of  the  coal  therein,  where  the  land 
was  chiefly  valuable  for  the  coal  and 
the  mines  had  not  been  opened,  as  a 
life  tenant  has  no  Interest  in,  or  right 
to  open  and  work,  unopened  mines. 
Bond  V.  Godsey,  99  Va.  564,  89  SE 
216. 

[b]  Where  eosl  land  la  leased  by 
a  wife  for  the  purpose  of  mining  and 
removing  coal,  and  no  mine  is  ac- 
tually opened  on  it  until  after  her 
death,  as  to  the  right  of  her  husband 
to  c«rtesy  In  the  royalty  of  such 
mine,  it  will  be  considered  as  open 
at  the  time  of  the  wife's  death.  Al- 
derson  v.  Alderson,  46  W.  Va.  242,  33 
SB  228. 

97.  Deffenbaugh  v.  Hess,  225  Pa. 
(38,  74  A  608,  36  LRANS  1099. 

98.  Bubb  V.  Bubb,  201  Pa.  212,  BO 
A  759;  Alderson  v.  Alderson,  46  W. 
Va.  242,  33  SE  228.  But  see  Fair- 
child  V.  Palrchild,  6  Pa.  Cas.  231,  9 
A  255  (holding  that  a  demise  of  all 
the  coal  under, the  surface  of  a  spe- 
cific piece  of  land  is  a  sale  of  the 
coal,  and  the  sums  becoming  due  as 
royalties  are  to  be  regarded  as  pur- 
chase money  of  real  estate  and  not 
as  rents,  and  the  husband  of  a  de- 
ceased woman  is  not  entitled  to  cur- 


tesy  in  such  royalties). 

99.  Doak  v.  Wlswell,  38  Me.  669; 
Runey  v.  Edmands.  15  Mass.  291; 
Wilkinson  v.  Wilkinson,  1  Head 
(Tenn.)  306;  Marable  iv.  Jordan,  6 
Humphr.  (Tenn.)  417,  42  AmD  441. 

1.  In  re  Kelsey.  113  Pa.  119,  5  A 
447,  57  AmR  444  (where  It  was  held 
that  in  a  partition  suit  among  ten- 
ants in  common,  one  being  a  married 
woman  whose  husband  is  entitled  to 
curtesy  in  the  land  sought  to  be  par- 
titioned, it  is  not  error  to  allot  to 
such  husband  the  permanent  Im- 
provements made  by  him  on  the  land 
during  his  wife's  life  and  to  refuse 
to  allot  to  the  other  tenants  in  com- 
mon any  .of  the  value  of  such  im- 
provements). Compare  McCuUough 
V.  Irvine,  13  Pa.  438  (holding  that  a 
tenant  by  the  curtesy  cannot  remove 
from  the  premises  a  building  of  a 
permanent  character  which  he  had 
erected  during  the  life  of  his  wife 
and   child). 

a.  Armstrong  v.  Wilson,  60  111. 
226;  Shortall  v.  Hinckley,  31  111.  219; 
Hanford  v.  Bocker,  20  N.  J.  Eq.  101; 
Wilder  V.  Wilder.  82  Vt.  123,  72  A 
203;  Washburn  Real  Prop.- (6th  ed) 
I  353. 

[a]  Vhna  he  must  keep  down  in- 
terest. Hanford  v.  Bockee,  20  N.  J. 
Eq.  101;  Wilder  v.  Wilder,  82  Vt.  123, 
72  A  203.  But  see  KuUman  v.  Cox,  \ 
167  N.  Y.  411,  60  NE  744,  53  LRA  844 
(holding  that  th6  tenant  by  curtesy 
need  not  keep  down  Interest  where 
the  lien  debt  equals  the  full  value  of 
the  land). 

3.  Voss  V.  Storta,  177  Ky.  541,  19T 
SW  964. 

4.  U.  S. — Barnsdall  v.  Boley,  119 
Fed.  191. 

Ark.— McLeod  v.  Dial,  68  Ark.  19, 
37  SW  306. 

Conn.— Rose  v.  Hays,   1   Root   244. 

111. — Armstrong  v.  Wilson,  60  111. 
226. 

Ky. — Kentucky  Stave  Co.  v.  Page, 
125    SW    170. 

Md. — Potomac  Dredging  Co.  v. 
Smoot,  108  Md.  54,  69  A  607. 

Miss. — Learned  v.  Ogden,  80  Miss. 
769,  32  S  278.  92  AmSR  621. 

N.  J. — ^Porch  V.  Fries,  18  N.  J.  Bq. 
204. 

Pa. — McCullough  V.  Irvine,  13  Pa. 
438 

[a]  ninstnttions. — (1)  A  tenant 
by  the  curtesy  commits  wastes  by 
cutting  and  selling  trees  for  mere 
profit  and  the  sale  is  not  b'^^l'^S  "u 
the  life  tenant.  Learned  v.  Ogden, 
80  Miss.  769,  32  S  278,  92  AmSR  621. 
(2)  A  tenant  by  the  curtesy  cannot 
convey  standing  timber  on  the  land, 
and  his  vendee  thereof  gets  no  bet- 
ter title  than  he  had  whether  the  tim- 
ber was  standing  or  severed.  Ken- 
tucky Stave  Co.  v.  Page,  (Ky.)  125 
SW  170.  (3)  So  he  has  no  power  to 
grant  another  license  to  cut  and  re- 
move timber.  McLeod  v.  Dial,  63 
Ark.  10,  37  SW  306.  (4)  Nor  has  he 
power  to  convey  the  right  to  a  les- 
see to  extract  oil  from  the  land,  and 
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the  value  of  the  land  is  inereaeed  by  catting  the 
timber.* 

Bepair.    A  tenant  by  the  curtesy  is  bound  to  keep 
the  premises  in  repair." 

•  lease  executed  by  him  purporting 
to  convey  sucAi  right  la  void.  Bartia- 
dall  V.  Boley,  119  Fed.  191.  (fi)  He 
may  not  authorize  another  by  any 
form  of  conveyance  to  commit  waste. 
Potomac  Dredging  Co.  v.  Smoot,  108 
Ud.  54,  69  A  501. 

5.  Bond  V.  Godsey,  99  Va.  6ti,  89 
6B  216. 

6.  Rose  V.  Hays,  1  Root  (Conn.) 
S44;  In  re  Steele,   19   N.  j:  Bq.   120. 

7.  Attachment  see  Attachment  I 
370. 

Trandolant  oonveyaaoe  of  cnrtasjr 
see  Fraudulent  Conveyances  [20  Cyc 
3751. 

aomwrtMUl  aanauptlon  see  Home- 
steads (21  Cyc  604]. 

JudnMBt  llaa  see  Judgment  [23 
Cyc  1369]. 

MaohMilo's     11m     see     Mechanic's 


[$47]  3.  Debts.'  Curtesy  initiate,*  exeept  where 
otherwise  provided  by  statute,*  and  the  estate  con- 
summate,^*   unless    otherwise    provided    by    stat- 


lilens    [27   Cyc  291. 

8.  Ala. — Brevard  v.  Jones,  60  Ala. 
221. 

.   D.  C. — NaUpnal  Metropolitan  Bank 
v.  Hits,  12  a  C.  111. 

111. — Jackson  v.  Jackaon,  144  III. 
274.  88  NB  61.  86  AmSR  427;  Qay  v. 
Gay,  123  111.  221.  13  NE  818:  Lang  v. 
Hitchcock,  99  111.  ,660;  Beach  vTMU- 
ler,  61  111.  206,  2  AmR  290;  Cole  v. 
Tan  Rlpor,  44  111.  68;  Rose  v.  Sander- 
son, 3S  111.  247;  Jacobs  v.  Rice,  33  111. 
369;  Shortall  v.  Hinckley,  31  111.  219; 
Howey  v.  Goings,  13  111.  96,  64  AmD 
427. 

Ind. — Turner  v.  Belnberg,  80  Ind. 
A.  616,  65  NB  294. 

Me. — Beale  v.  Knowles,  46  Me.  479. 

Mass. — Roberts  v.  Whiting,  16 
Mass.    1S6. 

Miss. — Stewart  v.  Ross,  50  Miss. 
776:  Day  v.  Cochran,  24  Miss.  261. 

Mo. — Teckenbrock  v.  McLaughlin, 
246  Mo.  711.  162  SW  38. 

N.  T.— Sleight  v.  Reed,  18  Barb. 
169;  Schermerhorn  v.  Miller,  2  Cow. 
489;  Wickes  v.  Clarke.  8  Paige,  161; 
Van  Duaer  v.  Van  Duzer,  6  Paige  366, 
tLAmD  267. 

Oh. — Cahby  v.  Porter,  12  Oh.  79; 
Bj^iCk.  V,  Higdon,  1  Oh.  Clr.  Ct.  832, 
fTo^    Cfr.   Dec.  184. 

Pa. — Lancaster  County  Bank  v. 
StaUffer,  10  Pa,  398;  Burd  v.  Dans- 
dale,  2  Binn.  80. 

Vt.— Hyde  v.  Barney,  17  Vt.  280. 
44  AmD  385;  Mattocks  v.  Steams,  9 
Vt.  326. 

Va. — Breeding  v.  Davis,  77  Va.  689, 
46  AmR  740. 

W.  Va.— Wyatt  v.  Smith,  25  W.  Va. 
818. 

{a]  BeWs  of  a  tenant  hj  the  oar- 
timr  to.  an  aatat*  subject  to  curtesy 
should  be  set  oft  against  his  Interest. 
Rlcbai;daon  v.  Trubey,  240  111.  476, 
88  NB  1008. 

[b]  Vrandnleat  conveyano— .  A 
settlement  by  the  husband  of  his  es- 
tate by  the  curtesy  initiate  upon  the 
wife  will  not  be  valid  against  his 
creditors.  Wlckea  v.  Clarke,  8  Paige 
(N.  T.y  161. 

[c]  Bala  for  dcbta  In  wlfa'a  llfa- 
tlina  f\  t  common  law  a  husband 
after  issue  born  was  seized  In  his 
own  right  of  an  estate  for  life  in  the 
fee  simple  lands  of  his  wife'  en- 
titling him  to  possess  and  enjoy  the 
property,  and  It  was  vendible  and 
subject  to  sale  for  his  debts  even 
during  the  wife's  lifetime.  Tecken- 
brock V.  McLaughlin,  246  Mo.  711, 
152  SW  38. 

[d]  StulMUtd  Joining  In  anewn- 
bganoaw  Where  a  husband  joins  his 
wl^e  In  encumbering  property  he 
takes  cartesy  In  such  land  subject  to 
the  encumbrance.  Kettersn  v.  Nel- 
son, 146  Ky.  7,  141  SW  409,  37  LRANS 
754. 

.9.  V.  a. — Mattoon  v.  McGrew,  112 
IT.  S.  713.  5  set  369,  28  L.  ed.  824 
(construing  statute  of  District  of 
Columbia). 


Ark. — Hampton  v.  Cook,  64  Ark. 
353,  42  SW  536,  62  AmSRil94. 

Del. — Evans  v.  Lobdale,  11  Del.  212, 
22  AmSR  358. 

Md. — Anderson  v.  Tydlngs,  8  Md. 
427,  63  AmD  708. 

Mo.— Ball  V.  Woolfolk.  176  Mo.  278, 
76  SW  410. 

Pa. — Woodward  v.  Wilson,  68  Pa. 
208;  Curry  v.  Bott,  58  Pa.  400;  Gam- 
ble's Bst.,  1  Pars.  Bq,  Cas.  489;  Tea- 
cle's   Bat.,   6   Pa.    Co.    553. 

Tenn. — Young  v.  Lea,  3  Sneed  249. 

Va. — Welsh  v.  Solenberger,  86  Va. 
441,  8  SB  91. 

,    Wis. — Schmidt     v.     Raymond,     148 
Wis.  271,  134  NW  862. 

[a]  te  tba  Ototrloft  of  OolomMa, 
under  a  statute  exempting  the  prop- 
erty of  a  married  woman  from  debts 
of  her  husband,  the  husband's  cur- 
tesy could  not  be  sold  under  execu- 
tion. Hits  V.  National  Metropolitan 
Bank.  Ill  U.  S.  728,  4  SCt  613,  28  L. 
ed.   677. 

[b]  In  Xantaakr  an  estate  by  cur- 
teay  cannot  be  sold  In  payment  of  the 
husband's  debt  In  the  wife's  lifetime. 
Campbell  v.  Campbell,  79  Ky.  896,  8 
KyL  16.  •.         ^  . 

[c]  xn  Kacyland  (1)  Code  (1841) 
c  161  does  not  destroy  the  tenancy 
by  the  curtesy,  but  suspends  the 
right  of  execution  during  the  life  of 
the  wife,   leaving  the  Judgment  lien 

gerfect  on  the  life  estate  of  the  hus- 
and,  to  be  enforced  after  the  death 
of  the  wife.  Logan  y.  McGlll,  8  Md. 
461.  (2)  And  Code  'art  45  has  the 
same  effect.  Hoftman  v.  Rice,  38 
Md.  284;  Rice  v.  Hoffman,  36  Md. 
344. 

[d]  In  MasaaAhtiaattak  under  Oen. 
St.  c  108  {  1,  the  estate  of  a  tenant 
by  curtesy  Initiate  la  not  liable  to  be 
levied  upon  by  his  creditors.  Sta- 
ples V.  Brown,  13  Allen  (Mass.)  64. 

[e]  In  Vorth  Oarollna,  since  the 
act  of  1848,  a  husband,  although  In 
debt  or  subject  to  a  duty  or  liabil- 
ity, has  the  right  to  surrender  his 
estate  as  tenant  by  the  curtesy  initi- 
ate and  let  it  merge  into  the  rever- 
sion of  his  wife  who  with  the  assent 
of  her  husband  may  sell  the  sahie  and 
receive  the  whole  of  the  purchase 
money.  Teague  v.  Downs,  69  N.  C 
280. 

[f]  In  Ohio  (1)  the  Inurest  of  the 
husoand  in  the  wife's  estate  after  her 
death  is  not  subject  to  the  lien  of  a 
Judgment  against  him  or  to  levy  upon 
execution,  but  may  be  applied  to  the 
Judgment  by  proceedings  In  equity. 
Maclaren  v.  Stone.  18  Oh.  Cir.  Ct.  854, 
9  Oh.  Cir.  Dec.  794.  (Z)  Under  Rev. 
St.  {  6464,  providing  that  a  Judgment 
creditor  may  proceed  against  equita- 
ble assets  when  the  debtor  has  no 
personal  or  real  property  sufficient 
to  pay  the  debt,  the  dower  Interest 
of  the  Judgment  debtor  may  be  sub- 
jected to  the  payment  of  his  debt 
notwithstanding  such  interest  has 
not  been  assigned.  Spinning  v. 
Blackburn,  13  Oh.  St.  131;  Gildehaus 
v.  Fidelity  Bldg.,  etc.,  Co.,  24  Oh.  Clr. 
Ct.  110. 

[g]  Xn  Psnnaylvanla,  since  the 
passage  of  the  Married  Women'9  Act, 
the  wife's  estate  In  land  cannot  be 
taken  in  execution  for  the  debts  of 
her  husband  on  account  of  his  inter- 
est as  tenant  by  the  curtesy,  and  it 
is  clear  that  he  has  no  power  to  con- 
vey or  to  alienate  It  during  covei'- 
ture.     Williams  v.  Baker,  71  Pa.  476. 

10.  Ark.— LIttell  v.  Jones,  66  Ark. 
139.  19  SW  497;  Stanley  v.  Bonham, 
52  Ark.  354,  12  SW  706. 

D.  C. — ^Uhler  v.  Adams,  1  App.  392 
(suit  in  equity  to  subject  curtesy  to 
satisfaction    of   Judgment). 

111. — Richardson  v.  Trubey,  240  Hi. 
476,  88  NB  1008;  Bozarth  v.  Largent, 
128  111.  96,  21  NB  218;  Rose  v.  San- 


derson, 38  111.  247. 

Ky.— Mitchell  v.  Vlolett.  104  TCy.  77, 
47  SW  195.  20  KyL  378. 

Md.— Logan  v.  McGill,  8  Md.  461. 

Mass. — Roberts  v.  Whiting,  16 
Mass.   186. 

Miaa. — Taylor  v.  Smith,  64  Mlsa.  50. 
See  also  Martin  v.  Tillman,  70  Miss. 
614,  13  S  251  (where  in  an  action  by 
the  executors  of  a  Judgment  debtor 
agalnat  the  helra  of  hia  wife  Involv- 
ing the  title  to  land,  it  appeared  that 
by  a  fraudulent  device  of  the  debtor 
the  title  to  the  land  had  become  vest- 
ed in  the  wife,  that  the  wife  died  in- 
testate, and  that  the  debtor  had  then 
sold  the  lands  Inducing  the  heirs  to 
quitclaim  their  interest  upon  a  prom- 
ise to  pay  them  the  purchase  price, 
and  it  was  held  that  a  decree  deduct- 
ing from  such  purchase  price  for  the 
credit  of  the  executors  as  the  debt- 
or's curtesy  the  rental  value  of  th« 
lands  from  the  date  of  the  sale  to  the 
date  of  the  debtor's  death  la  errone- 

Mo.— Healer  v.  TUlberry,  192  Mo. 
A.  509.  183  SW  666. 

Nebr. — Doming  v.  Mllea,  35  Nebr. 
789,  68  NW  665,  37  AmSR  464. 

N.  H. — Squire  v.  Mudgett.  61  N.  H. 
149. 

N.  C — ^Norcum  v.  Savage,  140  N.  C. 
472,  63  SB  289;  McCaskill  v.  McCor- 
mac,  99  N.  C.  648,  6  SB  428. 

Oh. — Canby  v.  Porter,  12  Oh.  79. 

Vt.— Hyde  V.  Barney,  17  Vt.  280,  44 
AmD  336. 

Va. — ^Welah  v.  Solenberger,  85  Va. 
441,  8  SB  91;  Browne  v.  Bookover,  84 
Va.  424.  4  SB  746. 

[a]  Bnanaas  of  laat  Ulnaas  and 
fnnraalr-Credlt  not  having  b«en  ex- 
tended to  the  husband  for  the  ex- 
penses of  the  wife's  last  illness  and 
funeral,  but  rather  to  her  estate,  the 
husband's  Interest  in  the  proceeds  of 
his  wife's  real  estate  is  not  subject 
to  deduction  therefor.  Shuey  v.  Lam- 
bert. 68  Ind.  667,  102  KB  160. 

[b]  mtaraat  on  ni«rtcac«^— (1) 
The  estate  by  the  curtesy  Js  liable 
for  Interest  on  a  mortgage  placed  on 
the  wife's  lands  for  improvements, 
the  money  having  been  advanced  by 
the  husband.  Hanford  v.  Bockee,  20 
N.  J.  E^q.  101.  (2)  Decedent  and  hla 
first  wife  resided  on  her  land  aubjeet 
to  a  mortgage  on  which  decedent  waa 
surety.  She  died  leaving  defendant 
her  sole  heir,  after  which  decedent 
continued  to  reside  on  the  land  and 
later  paid  the  mortgage.  He  there- 
after died  leaving  a  will  devising 
one  half  of  the  land  to  plaintiff,  his 
second  wife.  It  waa  held  that,  since, 
after  the  death  of  his  first  wife  he 
held  the  land  as  tenant  by  the  cur- 
tesy, it  was  his  duty  to  pay  Interest 
on  the  mortgage,  so  that  it  was  er- 
ror for  a  decree  subrogating  plain- 
tiff as  decedent's  executrix  to  the 
rights  of  the  mortgagee  against  de- 
fendant to  include  Interest  on  the 
mortgage  debt  from  the  date  of  the 
death  of  decedent's  wife  until  dece- 
dent paid  the  mortgage.  Wilder  v. 
Wilder,   82  Vt.   123,  72  A  203. 

[c]  Joint  nu>rtca(*< — (1)  Where 
the  husband  and  wife  execute  a  deed 
of  trust  on  her  separate  estates  of 
inheritance  and  she  dies  leaving  the 
husband  surviving,  he  will  have  no 
curtesy  rights  that  can  be  subjected 
to  the  payment  of  his  debts  until 
such  deed  Is  satisfied.  Campbell  v. 
McBee,  92  Va.  68,  22  SB  807.  (2) 
Where  a  husband  and  wife  execute 
a  mortgage  on  the  wife's  land  to  se- 
cure a  debt  of  the  husband,  and  the 
wife  dies  Intestate,  leaving  a  child, 
and  the  land  Is  sold  under  the  mort- 
gage, the  husband's  Interest  as  ten- 
ant by  the  curtesy,  if  not  exceeding 
the  amount  of  the  mortgage,  should 
be   applied   to  its   payment,   and   the 
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nte,'*  are  liable  for  the  debts  of  the  tenant  and  may 
be  reached  and  sold  by  his  creditors  on  execution  or 
other  proper  process.*^  The  purchaser  succeeds  to 
the  rights  of  the  tenant,  and  acquires  an  estate  in 
the  property  for  the  life  of  the  husband, '^'  unless 
defeated  by  divorce."  The  tenant  by  the  curtesy 
is  not  able  to  defeat  this  right  of  bis  creditors  by  a 
disclaimer,'^  in  the  absence  of  any  statute  enabling 
him  so  to  do.'*    A  judgment  against  the  tenant  by 


the  curtesy  initiate  binds  his  estates  in  the  wife's 
lands  which  have  been  ordered  to  be  appraised  in 
proceedings  in  partition  but  which  have  not  been 
accepted  or  sold  at  the  date  of  the  recovery  of  the 
judgment.''  The  husband's  curtesy  in  a  fund  in 
court  arising  out  of  the  wife's  realty  will  be  applied 
to  the  payment  of  a  debt  due  from  the  husband  to 
the  wife's  estate.'* 


IX.    SEUIASE,  BAR,  OB  FOBFEirUKB  OF  BIOHT  TO  OTmTESY 


[i  48]  A.  Devise  by  Wife.  When  a  married 
woman,,  in  the  exercise  of  a  power  given  her  in  the 
instrument  creating  her  separate  estate,"  or  acting 
under  a  power  given  by  statute,"  executes  a  will 
with  the  husband's  assent  disposing  of  air  her  Es- 
tates to  which  curtesy  would  attach,  the  husband 
is  barred  of  his  right  of  curtesy.*'  In  some  juria- 
dietions  the  statutes  affecting  the  property  of  mar- 
ried women  '*  have  been  construed  to  the  effect  that 
the  wife  cannot  devise  her  realty  so  as  to  bar 
eortesy,^  while  in  others  she  may  do  so  without-  the 
assent  of  the  husband.*^    It  also  has  been  held  that 


entire  surplus  should  be  awarded  to 
the  child.  '  Shields  v.  Tellman,  100 
Ky.  6&5.  39  SW  30,  18  KyL.  1092.  (3) 
Where  the  father  as  tenant  by  the 
curtesy  and  his  son  as  heir  at  law 
sell  land  formerly  the  property  of 
the  deceased  wife  to  satisfy  a  mort- 
gage thereon  executed  by  the  father 
and  mother  jointly,  equity  will  not 
require  the  curtesy  Interest  to  bear 
the  whole  burden  of  the  debt,  but  will 
discharge  the  mortgage  out  of  the 
proceeds  of  the  sale,  and  will  then 
ascertain  the  present  value  of  the 
curtesy  Interest  and  pay  it  out  of  the 
balance.  In  re  Freeman,  116  N.  C. 
199.   21   SE  110. 

[d]  Whmtm  m  buMbaad  !•  iaa»M*4 
to  til*  estata  of  hia  dsoMwad  wife,  he 
Is  not  entitled  as  tenant  by  the  cur- 
tesy to  receive  the  Interest  of  a 
fund  arising  from  the  sale  of  the 
wife's  lands  until  the  Indebtedness 
has  been  extinguished.  In  re  Lewis, 
U  Pa.  Co.  191. 

fe]  Mortfac*'— Where  a  husband 
and  wife  -execute  a  mortgage  on  the 
wife's  land  to  secure  a  debt  of  the 
husband,  and  afterward  the  wife  dies 
leaving  a  child,  the  husband's  Inter- 
est should  be  first  applied  to  the  pay- 
ment. Shields  V.  Tellman,  100  Ky. 
655.  39  SW  30.  18  KyL  1092. 

(f]  b  yizflaia  an  estate  by  cur- 
tesy consummate  exists  in  the  hus- 
band in  the  wife's  lands  unaliened 
by  her  during  her  lifetime,  although 
devised  by  her  will.  Such  estate  is 
subject  to  the  liens  of  the  husband's 
creditors  acquired  during  the  cover- 
ture, in  preference  to  the  general 
liens  of  her  creditors  upon  her  real 
estate.  Browne  v.  Bockover,  84  Va. 
424.   4  BE  745. 

11.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  IB  OoBJUOtloat  the  estate  by 
the  curtesy  is  protected  by  statute 
from  attachment  for  debts  of  the 
husband  so  long  as  any  children  of 
the  marriage  are  living,  except  those 
contracted  for  the  support  of  the  wife 
«r  issue  after  the  vesting  of  his  es- 
tate. Sill  v.  White,  62  Conn.  430,  26 
A  S9S.  20  LRA  321. 

[bl  ■JeetaieBt  br  varohsMr  on. 
sa^outlon.  Under  a  statute  exempt- 
ing from  execution  during  coverture 
the  interest  of  the  husband  in  any 
right  of  the  wife  in  any  real  estate 
acquired  by  her  before  or  after  mar- 
riage for  his  sole  debt,  a  purchaser 
at  an  execution  sale  during  coverture 
cannot  maintain  ejectment  for  such 
interest  after  the  wife's  death. 
Churchill   v.    Hudson,    34    Fed.    14. 

IS.     See  cases  supra  notes  8,  10. 

13.  National  Metropolitan  Bank  v. 
HItz,  12  D.  C.  Ill;  Schermerhom  v. 
Miller.  2  Cow.  (N.  T.)  439;  Gamble's 


Est.,  1  Pars.  Eq,  Cas.   (Pa.)   489. 

14.  Townsend  v.  Griffin,  4  Del.  440. 
See  Infra  t   53. 

18.  Watson  v.  Watson,  13  Conn. 
83;  National  Metropolitan  Bank  v. 
Hltz,  12  D.  C.  1111. 

16.  See  statutory  provisions. 
Shields  V.  Shields,  24  Iowa  298 
(where  it  was  held  that  since  the 
statute  abolishing  curtesy  a  husband 
can  waive  and  relinquish  his  right 
to  curtesy  in  lands  devised  by  nls 
wife  so  that  the  title  thereto  will 
be  unafCected  by  any  right  of  his 
creditor).  See  also  Teague  v.  Downs, 
69  N.  C.  280,  supra  note  9  [d]  this 
section. 

17.  I,ancaster  County  Bank  v. 
Stauirer,    10   Pa.    398. 

18.  Lewis'  Est.,  2  Pa.  668. 

19.  Hutchlngs  v.  Danville  Com- 
mercial Bank,  91  .Va.  68,  20  SE  950 
(under  the  statute  so  providing  as 
to  equitable  aei>arate  estate) ;  (Jhap- 
man  v.  Price,  83  Va.  892,  13  SE  879. 

ao.     See    statutory    provisions. 

ai.  Jack  v.  Booker,  71  Kan.  652, 
81  P  203  (statute  requiring  consent 
In  writing  executed  in  presence  of 
two  witnesses) ;  Sllsby  v.  Bullock, 
10  Allen  (Mass.)  94;  In  re  McBrlde, 
81  Pa.  303  (under  the  laws  of  Minne- 
sota where  the  wife  was  domiciled, 
but  as  to  the  law  in  Pennsylvania 
see  infra  note  28). 

[a]  Xa  Kassaclinsatts  under  Qen. 
St.  c  108  i  9,  if  the  husband  as- 
sents In  writing  to  a  will  executed 
by  his  wife  of  her  separate  estate, 
unless  such  assent  Is  qualified  or 
limited,  the  will  is  valid  and  effec- 
tual to  pass  all  her  real  and  per- 
sonal estate  to  the  extent  to  which 
the  devises  and  bequests  therein 
contained  dispose  of  the  property; 
and  the  will  may  be  effectual  to  cut 
off  the  husband's  fight  to  hold  the 
real  estate  of  his  wife  after  her 
death,  during  his  own  life,  as  ten- 
ant by  the  curtesy.  Sllsby  v.  Bul- 
lock,   10    Allen    94. 

aa.     See  supra  {   8. 

33.  Mo. — easier  v.  Gray,  159  Mo. 
588,  60  SW  1032-  Soltan  v.  Soltan, 
93   Mo.    307,    6    SW   95. 

N.  J. — Hackensack  Trust  Co.  v. 
Tracy,    86    N.    J.    Eq.    301.    99    A    846. 

Tenn. — Larkin  v.  Llghtburne,  132 
Tenn.  277,  280,  177  SW  1164  [quot 
CycJ. 

Va. — Hutchlngs  v.  Danville  Com- 
mercial Bank.   91  Va.   68,   20  SE  950. 

W.  Va. — Alderson  v.  Alderson,  46 
W.  Va.   242,    33   SB  228. 

a^  Balster  v.  Cadlck,  29'  App.  (D. 
C.)  406;  Zuest  v.  Staffan,  16  App. 
(D.  C.)  141  [overr  14  App.  200]; 
Uhler  V.  Adams,  1  App.  (D.  C.)  392; 
Stewart  v.  Ross.  50  Miss.  776;  Hat- 
field V.   Snedon,   54   N.   T.   280:  Ran- 


the  assent  of  the  husband  or  his  failure  to  renounce 
a  provision  in  the  wife's  will  does  not  bar  his  right 
to  curtesy,^'  but  that  an  agreement  to  accept  the 
same  in  lien  thereof  will  do  so.^*  Although  a  wife 
may  bar  curtesy  by  a  devise,  the  share  of  a  child 
bom  subsequent  to  the  execution  of  its  motW's 
will  is  subject  to  the  husband's  curtesy,  because  as 
to  such  share  the  mother  died  intestate.'''  By  statute 
in  some  jurisdictions  the  wife  may  devise  her  estate, 
but  subject  to  &  right  of  election  in  the  hilsband 
either  to  take  under  the  will  or  to  take  the  curtesy 
given  him  by  law.** 

som  V.  Nichols,  22  N.  Y.  110;  Tung 
V.  Blake.  163  App.  Dlv.  601,  148 
NTS  557;  Ex  p.  Watts,  180  N.  C. 
237,  41  SE  289:  Tlddy  v.  Gravis,  12« 
N.  C.   620,   36  SB  127. 

[a]  In  JCantnoky,  where  a  mar-' 
ried  woman  disposes  pf  her  land  by 
will,  under  a  judgment  of  court  in 
a  statutory  proceeding  conferring 
upon  her  the  powers  of  an  unmar- 
ried woman,  the  husband  is  deprived 
of  his  right  to  curtesy,  and  his 
creditors  have  no  ground  for  com- 
plaint. Garner  v.  Wills,  92  Ky.  S88, 
17    SW   1023,   13   KyL   726. 

as.  Hanneman  v.  RIchter,  177 
Fed.  563;  Mlddleton  v.  Steward,  47 
N.  J.  Eq.  293,  20  A  846;  McCrary  ir. 
Blggers,  48-  Or.  465,  81  P  358.  114 
AmSR  882  (where  it  is. held  that  & 
devise  by  a  wife  made  In  reliance 
of  an  agreement  by  the  husband  to 
relinquish  his  curtesy  in  the  lands 
devised,  does  not  estop  him  from 
subsequently  setting  up  his  right  to 
curtesy  therein);  Beirne  v.  Beime, 
33  W.  Va.  663,  11  SB  46;  Cunning- 
ham V.  Cunningham,  30  w.  Va.  599, 
5    SE  139, 

aa.  Beime  v.  Beime,  S3  W.  Va. 
663,   11   SE  46. 

87.  Yung  v.  Blake,  163  App.  Dlv. 
501.    148    NYS    657. 

as.  Pearce  v.  Pearce,  281  111.  194, 
118  NE  84;  Bains  v.  Globe  Bank, 
etc.,  Co.,  136  Ky  382,  124  SW  343,  136 
AmSR  263;  Bottom  v.  Fulty,  124 
Ky.  302,  98  SW  1037,  30  KyL  479: 
Brand  v.  Brand,  109  Ky.  721,  60  SW 
704,  22  KyL  1366:  Glllispie  v.  Bois- 
seau,  64  SW  730,  23  KyL  1046; 
Moseley  v.  Bogy.  (Mo.)  198  SW  847; 
In  re  Arnold,  249  Pa.  348,  94  A 
1076  (holding  that  election  to  take 
against  the  will  cannot  be  made  by 
a  husband's  guardian  after  the  hus- 
band's death);  Rouse  v.  Directors  of 
Poor,  169  Pa.  116,  32  A  541;  Cooke's 
App.,  182  Pa.  633,  19  A.  274;  Ship- 
pen's  App.,  80  Pa.  891;  Clarke's  App., 
79  Pa.  376;  Chamberlain's  Est..  40 
Pa.  Co.  84;  Kneedler  v.  Leaver,  6 
Pa.  Co.   566;  Teacle's  Est.,   6   Pa.   Co. 


553    raff    132    Pa.    583.    19    A    2741. 

[a]  Bala  appUsO. — Where  a  wife 
sold  and  conveyed  her  land  Without 
her  husband's  joining,  hut  at  her 
death  divided  the  money  from  the 
sale  equally  between  her  husband 
and  her  children,  the  husband  is 
estopped  from  claiming  curtesy. 
Johnson  v.  Fritz,  44   Pa.   449. 

[b]  IB  ZeMnokr  the  husband 
need  not  elect  between  a  devise  to 
him  and  curtesy  in  the  wife's  un- 
devised estate,  but  is  entitled  to  both, 
unless  the  devise  is  made  in  lieu  of 
curtesy,  in  which  case  he  must 
elect.  Voss  v.  Storts.  177  Ky.  641. 
197    SW    964     (holding    further    that 
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[$  49]  B.  Deed  or  Mortgage  by  Wife.  Where, 
by  statute,  the  wife  is  authorized  so  to  do,  she  may 
by  a  conveyance  entirely  defeat  her  husband's  right 
of  curtesy  therein,  or  may  burden  it  with  mort- 
gages, leases,  or  contracts  in  relation  thereto.'*  But 
except  where  the  power  is  given  by  statute,*"  or  by 
the  conveyance  to  the  wife,**  she  cannot  by  convey- 
ing or  mortgaging  her  property  bar  her  husband's 
right  of  cortesy  without  his  consent.**  This  is  true 
even  with  respect  to  secret  antenuptial  conveyances 
by  the  wife,  on  the  eve  of  her  marriage,  of  property 
which  her  intended  husband  knew  her  to  own.**  In 
order  that  the  husband's  consent  may  be  effective 
to  bar  the  right  of  curtesy,  it  must  be  given  in  the 
manner  and  form  required  by  statute.**  Under  the 
conslruction  of  some  married  women's  acts,  a  con- 
veyance by  the  wife  does  not  bar  curtesy  consum- 


mate unless  the  husband  joined  in  the  deed.*'  He 
may,  however,  by  his  acts,  irrespective .  of  want  of 
consent,  estop  himself  from  claiming  curtesy.*' 

[i  50]  0.  BdeaM  by  Husband.  Although  a 
contract  to  release  curtesy  executed  between  hus- 
band and  wife  has  been  held  in  some  jurisdictions 
to  be  invalid  as  against  public  jwlicy,'^  it  is  gener- 
ally held  that  the  husband  may  release  his  curtesy 
or  statutory  dower  right  in  his  wife's  estate;** 
and  it  has  been  held  that  he  is  deemed  to  have  done 
so  where  by  an  antenuptial  contract  and  in  contem- 
plation of  marriage  he  agrees  to  surrender  his  right 
in  his  wife's  property,"  although  there  are  decisions 
seemingly  to  the  contrary,  explainable  perhaps  on 
the  ground  that  the  intent  to  bar  curtesy  had  not 
been  sufficiently  manifested.***  It  has  been  held  that 
the  husband  may  release  bis  curtesy  where  he  and 


the  husband  having  the  ri^ht  of  cur- 
tesy In  undevised  land.  It  was  error 
to  order  a  sale  of  the  devised  es- 
tate for  the  purpose  of  discharginK 
mortgages  on  both  the  devised  and 
the  undevised  estate  on  the  theory 
that  the  husband  was  the  mere  surety 
of  his  wife). 

Blaotioii  to  take  nnder  will  rea- 
eraUj    see    Wills    [40    Cyc    1492]." 

Sn.  Zuest  V.  Stalfan,  16  App.  (D. 
C.)  141,  14  App.  200;  Forbes  v. 
Sweesy,  8  Nebr.  520,  1  NW  671; 
Tung  v.  Blake.  163  App.  Div.  601, 
148  NTS  657;  Pierce  v.  Ellis,  (Okl.) 
162  P  840;  Irving  v.  Diamond,  40 
Okl.  438,  139  P  516;  Johnson  v.  Simp- 
son, 40  Okl.  413,  139  P  129.  See 
also  supra   t   8. 

[a]  X«aae  Iqr  wife. — (1)  Where  a 
married  woman  dies  before  the  ex- 
piration of  a  term  of  years  for  which 
she  has  leased  her  own  estate,  the 
lessee  is  entitled  to  remain  undis- 
turbed during  the  term  regardless  of 
the  husband's  estate  by  the  curtesy 
or  any  subsequent  execution  cred- 
itor's claim  therein.  Forbes  v. 
Sweesy,  8  Nebr.  620,  1  NW  671.  (2) 
Under  the  Missouri  statute  (Rev. 
St.  [1899]  t  4340)  the  husband's  cur- 
tesy consummate  Is  superior  to  a 
lease  executed  by  the  wife  in  which 
the  husband  did  not  ]oln.  Myers  v. 
Hansbrough,  202  Mo.  496,  100  SW 
1137. 

[b]  roMolOMor*  asd  «•!•,  under  a 
decree  In  a  suit  to  which  both  hus- 
band and  wife  were  parties,  trans- 
fers the  fee  free  from  any  right  of 
curtesy.  Hope  v.  ShevUl,  137  App. 
Dlv.  86,  122  NTS  127  [all  204  N.  Y. 
563,    97    NF    1106]. 

[c1  Told  d*ed<— -Where  a  moth- 
er's deed  to  her  son  was  void  and 
she  died  intestate,  her  husband  had 
a  right  to  all  of  the  land  from  her 
death  until  his  death  as  a  tenant  by 
the  curtesy.  Farley  v.  Stacy,  177 
Ky.    109,    197    8W    636. 

30.  See  statutory  provisions.  See 
also  supra  {   8. 

31.  See  supra   iJ    26,   28. 

38.  Iowa. — Huston  v.  Seeley,  27 
Iowa    183. 

Mo. — Myers  v.  Hansbrough,  202 
Mq.  495.  100  SW  1137;  Clay  v.  Mayr. 
144  Mo.  378,  46  SW  157:  Ennis  v. 
Eager,   152    Mo.   A.    493.   133   SW   860. 

■  N.  J. — Hackensack  Trust  Co.  v; 
Tracy,    86    N.    J.    Eq.    301,    99    A    846. 

N.  C. — Giddy  v.  Graves,  126  N.  C. 
620.    36    SF    127. 

Pa. — Johnson  v.  Fritz,  44  Pa.  449; 
Ayetsky  v.  Goery,  2  Brewst.  302  (so 
holding,  although  a  deserted  wife 
has  obtained  from  the  court  of  com- 
mon pleas  a  certificate  In  pursuance 
of  the  provisions  of  the  act  of  May 
14,  1856,  giving  her  all '  the  powers 
of   a   feme    sole). 

Ont. — Wylle  v.  Frampton,  17  Ont. 
516  (holding  that,  where  a  statute 
abolishing  curtesy  provides  that  a 
woman  married  after  March  2,  1872, 
may  convey  her  estate  by  deed  Inter 


vivos  or  by  will  free  from  any 
claims  by  her  husband,  this  does  not 
entitle  her  to  convey  away  her  hus- 
band's interest  or  deprive  him  of  It 
where  she  was  married  prior  to  1872 
and  acquired  the  property  after 
1877). 

[a]  Wlier*  land  waa  partltloaed 
among  heirs  but  deeds  were  not 
made,  and  after  the  death  of  one 
of  the  heirs  her  share  was  conveyed 
to  her  children,  the  life  estate  of 
the  surviving  husband  as  tenant  by 
the  curtesy  was  not  destroyed. 
Moore  v.  Hemp,  68  SW  1,  24  KyL 
121.  > 

33.  Freeman  v.  Hartman,  46  III. 
67,  93  AmD  193;  Westerman  v.  Wes- 
terman.  3  Oh.  Dec.  (Reprint)  601, 
9  AmLRegNS  690;  Robinson  v. 
Buck,   71   Pa.    386. 

34.  Houck    V.    Rltter,    76    Pa.    280. 

35.  Moseley  v.  Bogy,  (Mo.)  198 
SW  847;  Myers  v.  Hansbrough,  202 
Mo.  496,  100  SW  1137;  Kennedy  v. 
Koopman,  166  Mo.  87,  66  SW  1020: 
Knnls  V.  Eager,  162  Mo.  A.  493,  133 
SW  850;  Rutledge  v.  Rutledge.  (Mo. 
A.)     119    SW    489. 

Bffeot  of  aattlad  woaMa'a  aota 
se.e  supra  t  8. 

38.     See   Infra   S   67. 

37.  McCrary  v.  Blggers,  46  Or. 
465,    81    P    356,    114    AmSR    882. 

38.  111. — Luttrell  v.  Boggs,  168 
111.  361,  48  NB  171;  Crura  v.  Sawyer. 
132    111.    443.   24    NE   966. 

Kan. — Jack  v.  Hooker,  71  Kan. 
662,   81   P    203. 

Ky. — Wallace  v.  Wallace.  149  Ky. 
636,   149   SW   988. 

Mo. — McBreen  v.  McBreen,  154  Mo. 
323.    55   SW   463,   77   AmSR    758. 

N.  J. — Shannon  v.  Watt,  (C^.)  99  A 
114  (holding  that  the  words  used 
must  leave  no  doubt  of  the  intention 
to  release). 

Pa.-Tln  re  Arnold,  249  Pa.  348,  94 
A    1076. 

[a]  Am  acneniMrt  made  In  aettla- 
meat  of  a  ndt  for  dlvoroe  that  the 
wife  should  "handle  the  property  as 
she  thinks  best  for  the  interest  of 
the  family  free  from  the  control  of 
her  husband"  does  not  divest  the 
husband's  right  of  curtesy.  Wil- 
liams V.  Coftman,  101  SW  919,  81 
KyL   151. 

[b]  PresumptloB  of  lateattoa. — 
Where  land  was  divided  among  heirs 
In  a  suit  brought  for  that  purpose, 
but  deeds  were  not  made,  and  after 
the  death  of  one  of  the  heirs  her 
surviving  husband  and  the  other 
heirs  filed  a  supplemental  petition, 
her  infant  children  being  made  de- 
fendants. In  which  plalntItT  asked 
that  deeds  be  made  In  accordance 
with  the  division,  which  was  done, 
the  share  of  the  deceaiied  heir  being 
conveyed  to  her  children,  that  deed 
must  be  read  in  connection  with  the 
record  In  order  to  determine  Its  ef- 
fect; and.  It  appearing  that  no  ref- 
erence was  made  In  the  suit  to  the 
husband's    curtesy,    it   must   be   pre- 


sumed that  there  was  no  intention 
to  relinquish  his  right,  and  he  there- 
fore still  had  a  life  estate  which  was 
subject  to  hia  debts.  Moore  v.  Hemp, 
68    SW   1,    24  KyL  121. 

[c]  Z&tantloa  to  «»cltUU  miut 
olearly  appear. — ^A  contract  for  the 
release  of  the  husband's  curtesy 
must  show  clearly  by  its  words  that 
It  was  Intended  to  have  that  effect. 
In  re  Arnold.  249  Pa.  348,  94  A  107S. 

[d]  Thar*  mnat  be  a  conaideia- 
tlon  for  the  release.  In  re  Arnold. 
249  Pa.  348,  94  A  1076;  Duffy  v. 
Mechanics,  etc.,  Ins.  (30.,  8  Watts  & 
S.  (Paj  413;  Zeok  v.  Mercantile 
Trust  Co.,  194  Pa.  888,  46  A  215: 
Swltzer  V.  Switzer,  26  Oratt  (68 
Va.)    574. 

33.  111.— Collins  V.  Phillips,  259 
111.  406,  102  NB  796,  AnnCasl914C 
188;  Wetsel  v.  Flrebaugh,  258  HI. 
404,  10  NE  602;  Dunlap  v.  Lamb. 
182  ni.  319.  66  NE  354. 
,  Ky. — Wood  v.  Reamer,  118  Ky. 
841,   82  SW  672,   26  KyL  819. 

Miss. — Williams  v.  Claiborne,  15 
Miss.    488. 

N.  T.— White  V.  White,  20  Misc. 
481,  46  NTS  668  [aff  20  App.  Dlv. 
560,  47  NTS  273].  But  see  Stewart 
V.    Stewart,   7    Johns.    Ch.   229    (inlra 


note    40). 

Va. — Charles    y. 
(49    Va.)    486,    56    AmD    les. 


Charles,    8    Oratt 


Ont. — Dorsey  v.  Dorsey.  29  Ont  475. 

[a]  Otherwise  atatad  the  rights 
of  the  husband  to  the  property  of 
his  Intended  wife  may  be  intercepted 
by  his  agreement  to  that  effect;  and 
where,  by  express  contract,  for 
which  the  marriage  Is  a  sufficient 
consideration,  he  agrees  to  surren- 
der his  right  to  the  enjoyment  of 
the  property  during  the  coverture 
and  his  right  to  take  as  survivor, 
there  remains  nothing  to  which  his 
marital  rights  can  attach  during  the 
coverture  or  after  the  death  of  the 
wife.  In  such  case  the  wife  Is  to 
all  Intents  to  be  regarded  as  a  feme 
sole  in  respect  to  such  property,  and 
there  would  seem  to  be  no  necessity 
for  any  limitation  over  to  Ijer  next 
of  kin  in  the  event  of  a  failure  to 
appoint  during  her  lifetime.  Charles 
V.  Charles,  8  Gratt.  (49  Va.)  486,  56 
AmD   155. 

[b]  XUnatratlon. — An  antenuptial 
contract-  was  made  between  a  man 
and  his  intended  wife  by  which  he 
agreed  not  to  claim  any  right  or 
Interest  in  or  to  any  part  of  her 
estate,  but  to-  permit  the  same  to 
pass  by  her  will,  or  to  her  heira  at 
law.  as  If  she  were  unmarried.  Tfi* 
partle.s  afterward  married.  It  was 
held  that  such  contract  became  exe- 
cuted In  all  respects  upon  the  mar- 
riage, and  that  the  husband  became 
Incapable  of  having  an  estate  by 
the  curtesy,  either  Initiate  or  con- 
summate. In  his  wife's  lands.  White 
v.  White,  20  Misc. '481,  46  NTS  eSS 
[atr  20  App.   Dlv.   660,   47   NTS  27S]. 

40.     Rochon     V.     Lecatt,     2     Stew. 


For  latw  oaaes,  deTalopments  and  cHanffea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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bis  wife  agree  each  to  release  to  the  other  all  inter- 
est in  any  real  estate  which  the  other  possessed  at 
the  time  of  their  marriage;**  hot  it  hks  also  been 
held  that  separation  agreements  setting  apart  a  por- 
tion of  the  wife's  property  for  her  use  do  not  cause 
a  forfeiture  of  the  husband's  curtesy.**  Where  a 
deed  of  a  woman  to  her  intended  husband  executed 
before  her  marriage  is  anntiUed,  the  husband's 
curtesy  in  the  wife's  property  is  not  affected.**  An 
ordinary  deed  of  conveyance  by  the  husband  to  the 
wife  does  not  release  or  bar  the  husband's  curtesy 
in  the  property  c^jnveyed.** 

[i  51]  D.  Deed  or  Lease  by  Husband.  At  the 
early  common  law  a  feoffment  by  the  tenant  by 
cortesy  forfeited  his  estate,*'  but  now  the  general, 
effect  of  a  conveyance  in  fee  or  lease  by  the  tenant 
simply  conveys  or  leases  his  interest  in  the  estate.** 
It  has  been  held,  however,  that  a  husband's  convey- 
ance of  land  in  ignorance  of  his  wife's  interest 
therein  did  not  release  his  dower  right.*' 

[i  52]  £.  Joint  Conveyance  or  Mortgage  by 
Spouses.*^  A  joint  conveyance  or  mortgage  of  the 
wife's  estates  made  by  the  husband  and  wife  will 
bar  the  husband's  curtesy  in  the  estates  conveyed,  or 
in  the  case  of  a  mortgage,  to  the  extent  of  the  mort- 
gage,** although  the  conveyance  or  mortgage  be  de- 


I  fective  as  to  the  wife;**  and  so  too  it  has  been  held 
that,  where  a  wife  after  the  birth  of  heirs  sells  her 
separate  property  in  the  absence  of  her  husband,  by 
afterward  joining  with  her  in  disposing  of  the  prop- 
erty purchased  with  the  proceeds  thereof  he  estops 
himself  from  setting  up  any  rights  in  the  first  prop- 
erty which  he  might  have  under  his  curtesy  initi- 
ate.***' But  an  attempt  by  husband  and  wife  to 
bar  an  estate  tail  of  the  latter  by  process  provided 
by  statute  where  the  wife  died  before  the  transfer 
of  the  property  was  completed,  the  consideration 
being  nominal,  does  not  bar  bis  estate.** 

[(  63]  F.  Divorce.  An  absolute  diyorce  ter- 
minates a  husband's  right  to  the  curtesy  as  ef- 
fectively as  if  he  were  dead;**  and  this  is  true  not- 
withstanding he  had  legal  justification  for  absenting 
himself  from  his  wife  before  their  divorce.**  It  has 
been  held,  however,  that  the  rule  does  not  prevail 
as  agilinst  a  purchaser  at  an  execution  sale  of  a  hus- 
band's estate  of  curtesy  prior  to  the  divorce,**  or 
as  against  a  grantee  of  the  husband  who  obtained 
title  prior  to  the  divorce.*'  But  this  has  been  de- 
nied, and  divorce  has  been  given  the  same  effect  as 
the  husband's  death  would  have  had  in  such  cases.*' 
The  general  rule  has  no  application  in  jurisdictions 
where  the  effect  of  divorce  on  the  right  of  curtesy 


(Ala.)  429;  Kennedy  v.  Koopmann, 
166  Mo.  87,  65  SW  1020  (where  the 
court  conceded  that  curtesy  could 
be  barred  by  antenuptial  contract, 
but  held  it  had  not  been  done  In  the 
case  at  bar) ;  Stewart  v.  Stewart,  7 
Johns.  Ch.  (N.  T.)  229.  See  also 
supra  ii    24,    25,   27,    28. 

41.  Luttrell  v.  Bogira.  168  III. 
361.  48  NE  171  (holding  that  stipu- 
lations in  a  contract  of  separation 
whereby  each  releases  to  the  other 
all  "interest,  right  and  title  to  any 
and  all  real  estate"  owned  by  the 
other  at  time  of  the  marriage  are 
based  upon  a  valid  consideration  and 
operate  as  release  by  the  husband  of 
his  right  to  curtesy). 

43.  Dooley  V.  Baynes,  86.  Va.  644, 
10  SB  974. 

43.  Gllmore  v.  Bnrch,  7  Or.  374, 
33  AmR  710. 

44.  In  re  McCarty,  3  Alaska  242. 
See  also   supra   {t   25,   28. 

45.  Wells  V.  Thompson,  13  Ala. 
793,  48  AmD  76:  French  v.  Rollins, 
21  Me.  372;  Z  Blackstone  Comm.  p 
274;  Washburn  Real  Prop.  (6th  ed) 
{  350. 

[a]  BMSon  for  rol*. — "Such  was 
the  law  of  England  in  feudal  times, 
where  a  tenant  for  life  made  a 
feoffment.  This  was  based  upon  the 
feudal  notion  that  by  so  doing  he 
had  renounced  the  feudal  connection 
between  him  and  his  lord,  and  the 
estate  in  remainder  or  reversion  hav- 
ing been  divested  by  the  wrongful 
transfer  to  a  stranger  by  Hvery  of 
seizin,  the  remainder-man  or  rever- 
sioner might  at  once  enter."  Kolten- 
brock  V.  Cracraft,  36  Oh.  St.  684,  589. 

46.  Conn. — Rogers  v.  Moore,  11 
Conn.  SS3. 

Ry. — Mera;nan  v.  Caldwell,  8  B. 
Men.    32,    46    AmD    537. 

Me.— Quimby    v.    Dill,    40    Me.    528. 

Mo. — Reaume  v.  Chambers,  22  Mo. 
36. 

N.  H.— Flagg  v.  Bean,  26  N.  H. 
49. 

N.  J.— Porch  V.  Fries,  18  N.  J.  Bq. 
204. 

N.  T. — Grout  V.  Townsend,  2  Hill 
554  [aff  2  Den.  336];  Jackson  v. 
Uanlins,   2  Wend.   857. 

N.  a — Johnson  v.  Bradley,  81  N. 
C.  J62. 

Oh.— Koltenbrock  v.  Cracraft,  36 
Oh.  St.  584;  Carpenter  v.  Denoon.  29 
Oh.  St.   379. 

Fla.— Reagle  v.  Reagle.  179  Pa.  89, 
3«  A  191;  Griflln  v.  Fellows,  81  Pa. 
114:  McKee  v.  Pfout,  3  Dall.  486, 
1  U  ed.   (90. 
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W.  Va. — Arnold  v.  Bunnell,  42  W. 
Va.    473,    26    SB    369. 

47.  Farrand  v.  Long,  184  111.  100, 
56    NE    313. 

48.  Blolit  to  eoavaj  gvnarally  see 
supra  I  39. 

49.  Ala. — Shannon  v.  Ogletree,  76 
S  865;  Chambers  v.  RingstafC,  69 
Ala.  140. 

•  Ark. — Bagley  v.  Fletcher,  44  Ark. 
153;  Harrod  v.  Myers,  21  Ark.  592, 
76    AmD   409. 

Del. — Bvans  v.  Lobdale,  11  Del. 
212,    22   AmSR   358. 

Ind. — Banta  v.  Smith,  41  Ind.  A. 
364,  88  NE  1017.  And  see  Unger  v. 
Melllnger,  37  Ind.  A.  639,  77  NE  814, 
117  AmSR  348  (holding  that  the 
Inchoate  right  of  curtesy  of  a  hus- 
band in  his  wife's  estate  is  not  an 
estate  which  can  be  -conveyed  with- 
out Joining  with  It  the  interest  of 
the  wife). 

Iowa. — Manatt  v.  Orlfnth,  147  Iowa 
707,  124  NW  763;  Huston  v.  Seeley, 
27  Iowa  183. 

Ky. — Ketterer  v.  Nelson,  146  Ky. 
7,  141  SW  409,  37  LRANS  754;  Welch 
V.    Chandler,    13    B.    Mon.    420. 

Mass. — Baker  v.  Baker,  167  Mass. 
575,  46  NE  391;  Hayden  v.  Pelrce, 
165  Mass.  359,  43  NE  119. 

Miss. — Stewart  v.  Ross,  50  Miss. 
776. 

Nebr. — Northwestern  Mut.  L.  Ins. 
Co.  V.  Mallory,  93  Nebr.  579,  141  NW 
190. 

N.  J. — Middleton  v.  Steward.  47  N. 
J.    Eq.    298,    20   A    846. 

Oh. — ^Newcomb  v.  Smith,  Wright 
208. 

Pa. — ^Haines    v.    Ellis,    24    Pa.    253. 

Tenn. — Jackson  v.  Hodges,  2  Tenn. 
Ch.    276. 

[a]  Poreolorar*  of  mortvac*.— 
When  a  husband  and  wife  execute 
a  mortgage  on  land  in  whicll  the 
former  has  an  interest  as  tenant  by 
the  curtesy,  and  the  husband  is 
made  a  party  to  subsequent  fore- 
closure of  the  mortgage,  his  right 
to  curtesy  In  the  premises  is  there- 
by extlngushed.  Hope  v.  Shevill. 
137  App.  Div.  86,  122  NTS  127  [aft 
204  N.  T.  663  mem,  97  NE  1103 
mem]. 

60.  Welch  V.  (^handler,  18  B. 
Mon.    (Ky.)    420. 

61-53.  Bryant  v.  Freeman,  134 
Tenn.  169.  183  SW  731,  AnnCasl917E 
111.  See  also  McBreen  v.  McBreen,  154 
Mo.  323,  55  SW  463,  77  AmSR  75g 
[overr  Shaffer  v.  Kugler,  107  Mo.  58, 
17  SW  698]    (equitable  estoppel). 

63.     Pierce    v.    IJakes.    23    Pa.    231, 


M.  Ala. — Boykln  v.  Rain,  28  Ala. 
332,    65    AmD    349. 

Conn. — Wheeler  v.  Hotchklss,  10 
Conn.  225;  Starr  v.  Pease,  8  C^onn. 
541.  . 

Del. — ^Townsend  v.  Griflln,  4  Del. 
440. 

111. — Meacbam  v.  Bunting,  156  III. 
686,  41  NE  175,  47  AmSR  239,  28 
L.RA  618;  Plnneo  v.  Goodspeed,  104 
111.  184;  Howey  v.  Goings,  13  Ul. 
96,    64    AmD    427. 

Ky. — ^Hawkins  v.  Ragsdale,  80  Ky. 
353,  44  AmR  483:  Oldham  v.  Hen- 
derson,-5  Dana  254;  Hays  v.  Sander- 
son, 7  Bush  489;  Adams  v.  Adams, 
12   Ky.  pp.    76. 

Mass. — 'Moran  v.  Somes,  154  Mass. 
200,  28  NE  152;  Dunham  v.  Dunham, 
128  Mass.  34;  Barber  v.  Root,  10 
Mass.    260. 

Miss. — Clark  v.  Slaughter,  38  Miss. 
64. 

Mo. — ^Doyle  v.  Rolwing,  165  Mo. 
231,  66  SW  315,  88  AmSR  416,  56. 
LRA  332;  Schuster  v.  Schuster,  93 
Mo.   438,    6   SW  269. 

N.  T.— Sohulte  v.  Mode,  10  NTS 
703  [aff  132  N.  'T.  122,  30  NE  '377] ; 
Renwick  v.  Renwick,  2  NYLegObs 
381,  10  Paige  420;  Van  Duzer  v. 
Van  Duzer,  6  Paige  366.  31  AmD  267. 

N.  C. — Davis  v.  Davis,  68  N.  <3. 
180. 

Oh. — Nelf  V.  Turkle,  4  Oh.  Dec. 
(Reprint)  314,  1  ClevLRep  286,  S 
CIncLBul    788. 

R.  I. — ^Burgess  v.  Muldoon,  18  R. 
I.    607,    29   A   298,    24   L.RA    798. 

Tenn. — Gillespie  v.  Worford,  2 
Coldw.    632. 

Vt.— Burt  v.  Hurlburt,  16  Vt  292; 
Mattocks  V.  Stearns,  9  Vt.  326. 

Va.— Cralle  v.  Cralle,  79  Va.  182; 
Porter  v.  Porter,  27  Gratt.  (68  Va.) 
699. 

W.  Va. — Campbell  v.  Switzer,  74 
W.  Va.   509,   82  SE  319. 

66.  Campbell  v.  Switzer,  .74  W. 
Va.    509.    82    SE    319. 

66.  Gillespie  v.  Worford,  2  Coldw. 
(Tenn.)  632;  .Ames  v.  Norman,  4 
Sneed    (Tenn.)    683,  70  AmD  269. 

57.  Aiken  v.  Suttle,  4  Lea  (Tenn.) 
103. 

B8.  Boykln  V.  Rain,  28  Ala.  332, 
66  AmD  349  (holding  that  a  decree 
of  divorce  a  vinculo,  in  favor  of 
the  wife,  defeats  and  determines  all 
the  rights  and  interest  of  her  hus- 
band in  and  to  her  lands,  and  of 
others  claiming  under  a  mortgage 
executed  by  him,  and  restores  her 
rights  precisely  as  her  husband's 
death    would    have    restored    them); 
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is  regulated  by  statute.'*  So  it  is  held  in  some 
jurisdiotioiiB  that,  in  the  absence  of  statutory  regu- 
lation,*** the  gmeral  rule  does  not  apply  when  the 
husband's  right  to  the  curtesy  has  vested  prior  to 
the  granting  of  the  divorce,*'  or  where  the  divorce 
is  simply  a  mensa  et  thoro,  since  the  marriage  rela- 
tion is  not  thereby  completely  severed.*' 

[f  54J  <^.  Misconduct  of  Hoaband.  A  hus- 
band's right  to  the  curtesy  is  not  forfeited  by  the 
commission  of  treason  during  the  wife's  lifetime 
and  after  issue  bom;**  nor,  in  the  absence  of  stat- 
ute,*^ by  his  adultery;**  nor  by  abuse  of  his  wife, 
unless  it  is  shown  that  he  willfully  neglected  or  re- 
fused to  provide  for  her  or  deserted  her.**    In  some 


jurisdictions  willful  and  malicious  desertion,*^  fail- 
ure to  support,**  or  abandonment  of  the  wife  will 
work  a  forfeiture  of  the  husband's  curtesy.**  In 
New  York  where  a  married  man  having  children 
capable  of  inheriting  is  sent  to  prison  for  life  and 
his  wife  marries  again  and  he  ib  subsequently  par- 
doned he  is  not  entitled  to  curtesy  in  lands  of  which 
his  wife  thereafter  dies  seized.'"  In  Pennsylvania  a 
decree  granting  a  wife  a  feme  sole  trader  certifi- 
cate will  bar  the  husband  from  any  right  of 
curtesy." 

■  [J  55]  H,  Debts  of  Wife.  The  real  property 
of  a  married  woman  is  in  some  jurisdictions  liable 
for  her  debts  freed  from  the  right  of  curtesy,"  but 


Townsend  v.  Grlffln,  4  Del.  440  (hold- 
ing that  a  divorce  restoring  to  the 
wife  her  lands,  etc..  destroys  the 
husband's  rights  of  tenancy  by  the 
curtesy,  divests  Judgment  llena  cre- 
ated by  the  husband,  and  annuls 
sales   made   under  such   Hens). 

69.     See  statutory   provisions;  and 
cases   infra  this  note. 

[a]  Xa  VV^-j^n,  where  a  statute 
provides  that,  where  a  divorce  is  ob- 
tained for  the  fault  and  misconduct 
of  the  husband  he  shall  lose  his 
right  to  be  tenant  by  the  curtesy 
In  the  wife's  lands,  it  is  held  that 
he  does  not  lose  his  right  If  the 
divorce  is  obtained  for  causes  other 
than  his  fault  or  misconduct,  the 
court  construing  the  statute  as 
meaning  that  he  should  lose  it  only 
when  he  was  in  fault.  Meacham  v. 
Bunting,  156  111.  586,  41  NE  175, 
47  AmSR  239,  28  LRA  618. 
.  [b]  In  Wnooxl  (1)  in  all  cases 
of  divorce  from  the  bonds  of  matri- 
mony the  guilty  party  shall  forfeit 
all  rights  and  claims  under  and  by 
virtue  of  the  marriage.  Schuster  v. 
Schuster,  93  Mo.  438,  6  SW  259  (un- 
der Rev.  St.  {  2182).  (2)  Where 
a  divorce  Is  granted,  at  the  suit  of 
an  Innocent  husband  for  the  fault 
of  his  wife,  he  loses  his  right  to 
curtesy  in  the  estates  of  which  she 
dies  seised.  Doyle  v.  Rolwlng,  165 
Mo.  231.  289,  66  SW  316,  88  AmSR 
416,  65  LRA  332  (where  it  was  con- 
tended that  the  husband  should  not 
forfeit  his  estate  because  his  wife 
had  done  wrong,  but  the  court  said: 
"The  only  answer  to  that  proposi- 
tion is  that  the  obtaining  of  the 
divorce  was  his  own  free  act  and 
deed  and  If  it  has  the  effect  to  de- 
stroy his ,  estate  it  is  not  by  for- 
feiture but  by  relinquishment.  Our 
statute  above  quoted  declares  that 
in  case  of  divorce  the  guilty  party 
'shall  forfeit  all  rights  and  claims 
under  and  by  virtue  of  the  marriage* 
and  from  this  it  Is  argued  by  ap- 
pellant that  the  rights  of  the  Inno- 
cent are  to  be  preserved.  But  that 
does  not  follow.  A  divorce  neces- 
sarily destroys  rights  which  the  In- 
nocent party  had  during  the  mar- 
riage, and  those  rights  are  surren- 
dered, or  voluntarily  sacrlflced,  to 
obtain  the  divorce.  It  Is  argued  that 
to  require  the  husband,  under  the 
circumstances  of  this  case,  to  sur- 
render his  estate  by  the  curtesy  In 
order  to  obtain  the  divorce,  would 
be  to  force  him  to  continue  the  mar- 
riage relation  under  distressing  cir- 
cumstances in  order  to  preserve  the 
estate; -to  punish  the  Innocent  and 
reward  the  guilty.  Divorce  Is  a  mis- 
fortune under  any  circumstances.  It 
is  permitted  by  law  to  an  innocent 
party  who  chooses  it  rather  than 
continue  the  greater  misfortune.  It 
is  a  choice  between  two  calamitous 
conditions.  The  law  does  not  hope 
to  compensate  the  Innocent  party 
for  the  family  relation  destroyed  by 
the  conduct  of  the  guilty  one;  the 
divorce  is  granted  as  afTording  some 
relief,  but  at  best  It  entails  suffer- 
ing and  sacriflce  on  the  Innocent. 
If   in   view   of   all   the   consequences 


the  innocent  party  electa  to  obtain 
a  divorce,  he  must  be  considered 
as  voluntarily  relinquishing  rights 
inconsistent  with  the  new  condition, 
whether  they  be  social  or  property 
rights"). 

[c]  b  ir«w  T<nck,  the  wife  to 
whom  a  divorce  has  been  granted 
because  of  the  adultery  of  her  hus- 
band is  entitled  to  her  real  estate 
discharged  of  the  husband's  life  In- 
terest therein  as  tenant  by  the  cur- 
tesy initiate.  Renwlck  v.  Renwick, 
2  NTLObs  381,  10  Paige  420  (under 
Rev.  St.  146  I  46).  See  also  Code 
Civ.  Proc.    ii   1759,  1760. 

[d]  ta  Vortli  OaroUa*  when  a 
marriage  shall  be  dissolved  a  vin- 
culo, the  parties  respectively  shall 
thereby  lose  all  his  or  her  right  to 
an  estate  by  the  curtesy,  or  dower, 
and  all  right  to  any  year's  provisions 
or  distributive  share  in  the  personal 
property  of  the  other,  and  all  right 
to  administer  on  the  estate  of  the 
other,  and  every  right  and  estate  in 
the  real  or  personal  estate  of  the 
other  party  which,  by  settlement  be-* 
fore,  or  after  marriage,  was  settled 
upon  such  party  in  consideration  of 
the  marriage  only.  Ctede  |  1843. 
See  Arrlngton  v.  Arrlngton,  102  N. 
C.  491,  9  SB  200  (holding  that  where 
a  wife  who  had  been  a  resident  of 
North  Carolina  bona  flde  removed  to 
another  state  and  obtained  a  decree 
of  divorce  In  such  other  state,  her 
husband  appearing  by  attorney  and 
defending  the  action,  the  husband's 
property  rights  In  her  estate  were 
terminated  from  the  date  of  the  de- 
cree). 

eo.     See   statutory   provisions. 

ei.  Meacham  v.  Bunting,  166  111. 
686,  41  NB  176.  47  AmSR  239,  28 
LRA  618;  Pinneo  v.  Ooodspeed,  104 
111.    184. 

68.  Hunter  v.  Whitworth,'  9  Ala. 
966;  Rochon  v.  Lecatt,  2  Stew.  (Ala.) 
429;  Hartigan  v.  Hartlgan,  65  W. 
Va.  471,  64  SE  726,  131  AmSR  973, 
17    AnnCas   728. 

63.  Pemberton  v.  Hicks,  1  Blnn. 
(Pa.)    1. 

64.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  Under  the  nlliiala  dower  aot 
a  husband  Is  debarred  of  his  dower 
when  he  voluntarily  leaves  his  wife 
and  commits  adultery.  Stock  v. 
Mitchell.    362    111.    530,    96    NE    1076. 

65.  Wells  V.  Thompson,  13  Ala. 
793,    48   AmD   76. 

[a]  As  said  by  Ohaaaellor  Keati 
"Though  the  wlfes  dower  is  lost  by 
her  adultery,  no  such  misconduct  on 
the  part  of  the  husband  will  work  a 
forfeiture  of  his  curtesy;  nor  will 
any  forfeiture  of  her  estate  by  the 
wife  defeat  the  curtesy."  4  Cfomm. 
p    34. 

66.  Monlnger  v.  Rltner,  104  Pa. 
298;  Lease  v.  Ensmlnger,  6  Pa.  Su- 
per. 329. 

67.  Weller  v.  Welter,  213  Pa.  265, 
62  A  859;  Hahn  v.  Bealor,  132  Pa. 
242,  19  A  74;  Hart  v.  McGrew,  8  Pa. 
Cas.  606,  11  A.  617;  Hayes'  Est.,  23 
Pa.  Super.  670.  And  see  cases  supra 
note   66. 

[a]     OromidB    for    desaiUim^— (1) 


Abuse  of  the  husband  by  the  wife  is 
not  sufficient  ground  to  Justify  his 
desertion  of  her  under  the  act  of  May 
4,  1855.  Hahn  v.  Bealor,  132  Pa.  242. 
19  A  74.  (2)  If  the  desertion  was  for 
a  cause  which  would  have  entitled 
the  husband  to  a  divorce  his  cur- 
tesy is  not  defeated  thereby.  Hayes* 
Est.,   23  Pa.  Super.   570. 

[b]  aceot  of  attempitad  recoaoUl- 
•ttoii. — Where  in  ejectment  the  ques- 
tion Involved  is  whether  the  wife  had 
been  willfully  deserted  by  her  hus- 
band for  one  year  previous  to  her 
death,  so  as  to  deprive  him  of  his 
curtesy  under  the  statute,  it  Is  In- 
cumbent on  the  husband  to  show  a 
reasonable  cause  for  desertion;  but 
where  he  shows  many  attempts  to 
effect  a  reconciliation  and  that  ha 
had  been  locked  from  the  house  and 
told  by  his  wife  not  to  come  around 
again  a  verdict  in  his  favor  will  be 
sustained.  Weller  v.  Weller,  213  Pa.' 
265.  62  A  859. 

68.  In  re  Kvist,  266  Pa.  SO,  100  A 
623  (holding  that  if  there  is  failure 
to  support,  proof  oT  desertion  is  un- 
necessary). 

6S.  Hlnton  V.  Whittakei>  101  Ind. 
344;  Thomas  v.  Hughes.  26  SW  691. 
IS  KyL  792;  Shumate  v.  Shumate, 
(W.   Va.)    90   SE  824. 

TOi  Gllelml  v.  GllelmL  72  Misc. 
611,  131  NTS   373. 

71.  In  re  Browarsky,  252  Pa.  3$, 
97  A  91  (holding  that  a  decree  grant- 
ing a  feme  sole  trade  certificate  to  a 
wife  based  on  the  ground  of  drunk- 
enness of  the  husband  and  his  conse- 
quent neglect  of  the  wife  and  family 
and  failure  to  support  will  bar  th« 
husband  from  any  right  of  curtesy, 
although  he  may  have  continued  to 
live  with  his  family,  especially  when 
It  does  not  appear  that  lie  ever  made 
any  attempt  In  the  lifetime  of  his 
wife  to  have  the  decree  revoked). 

78.  Miss. — Stewart  v.  Ross,  60 
MlHS.  776. 

Nebr. — Miller  v.  Hanna,  89  Nebr. 
224,  131  NW  226,  AnnCasl912C  673.     . 

N.  Y. — Arrowsmith  v.  Arrowsmith, 
8  Hun  606. 

Oh. — Shaddlnger  v.  Fisher,  3  Oh. 
CIr.  Ct.  666,  2  (5h.  Cir.  Dec  381.  But 
see  Plrmann  v.  Gerhold,  Oh.  Prob.  142 
(In  which  it  is  said  that  the  court 
has  no  power  against  a  husband's 
will  to  sell  the  real  estate  of  his  de- 
ceased wife  which  Is  subject  to  cur- 
tesy to  pay  her  debts,  iree  of  the 
husband's  curtesy). 

Pa. — Wells  V.  Bunnell,'  160  Pa.  460, 
28  A  851;  Collins  v.  Large,  1  Pa. 
Cas.  249,  3  A  433. 

Vt.— Campbell  v.  Martin,  89  Vt.  214, 
95  A  494;  In  re  Bldwood,  86  Vt.  296, 
85  A  6  (statutory  interest  in  lieu  of 
curtesy  may  be  sold);  Bennett  v. 
Camp,   54  Vt.   36. 

[a]  Cnrtaar  la  defsatad  by  •  aale 
of  the  wife's  eatata  under  legal  proc- 
ess for  the  wife's  debts.  Stewart  v. 
Ross,  50  Mlas.  776;  Collins  v.  Large. 
1  Pa.  Cas.  249.  3  A  433  (a  foreclosure 
purchase  mortgage). 

[b]  Mortvafa  of  wifa^— The 
amount  required  to  pay  a  mortgage 
on  the  wife's  estate  is  properly  de- 
ducted   from    the    husband's   curtesy 


For  later 


I,  davalopiuanta  and  oluwcae  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  others  it  is  snbjeet  to  this  right.^'  In  the  case  of 
purehase-money  mortgages,  the  husband  is  entitled 
to  curtesy  only  in  the  equity  of  redemptipn,  and  not 
in  the  whole  estate  in  the  land.'* 

[i  56]  L  Partition.  A  decree  of  sale  in  par- 
tition extinguishes  the  husband's  contingent  right  to 
curtesy  "  where  he  is  a  party  to  the  suit,'" 

[i  57]  J.  EstoppeL  Curtesy  may  be  barred  by 
conduct  amounting  to  an  estoppel/'  as  where  a  man 
marries  a  woman  with  notice  that  she  had  made  a' 
binding  contract  to  convey  her  land;'^  but  ac- 
qniescoiee  by  a  huAand  in  the  conveyance  of  his 
deceased  wife's  land,  when  he  did  not  know  that  he 
had  any  interest  therein,  does  not  preclude  him  from 
afterward  asserting  his  rights  by  curtesy  agadnst 
the  purchaser.'*  So  it  has  been  held  that  he  estops 
himself  from  claiming  dower  rights  in  property  of 


his 'Wife  by  leasing  the  same  from  her  heirs  before 
assignment  of  his  dower  rights;^"  and  it  has  been 
held  that  an  agreement  of  separation,  while  not  en- 
forceable in  law,  having  been  performed  by  both 
parties,  may  be  pleaded  as  a  complete  equitable 
estoppel  by  her  children  in  a  suit  by  him  to  recover 
curtesy  in  property  acquired  after  separation  and 
with  the  Wife's  own  means.*' 

[$  58]  E.  Adverse  FosBession  and  Limitations. 
Curtesy  may  be  barred  by  adverse  possession  for 
the  period  of  limitations,^'  although  it  has  been  held 
that,  when  a  husband  has  made  no  relinquishment 
of  his  rig^t  to  curtesy,  he  cannot  be  barred  during 
his  wife's  lifetime  by  the  statute  of  limitations.** 
But  failure  to  assert  the  right  of  curtesy  for  the 
statutory  period  of  limitation  after  the  wife's  death 
will  bar  a  recovery.** 


X.    ACTIONS  BY  OR  AGAINST  TENANT" 


[i  59]  A. '  In  GeneraL  The  tenant  by  the  curt- 
esy, except  as  affected  by  statute,**  may  bring  an 
action  to  recover  possession  of  his  wife's  real  prop- 
erty embraced  in  his  estate,*'  an  action  for  tres- 
pass," or  a  bill  to  peipetuate  evidence  of  his  title 
resting  exclusively  in  the  knowledge  of  certain  wit- 
nesses;'* but  the  writ  of  right  at  common  law,  or  as 


recognized  by  statute,  does  not  lie  in  favor  of  a  ten- 
ant by  the  curtesy.**  So  a  tenant  by  the  curtesy 
of  his  deceased  wife's  undivided  share  in  land  may 
sue  for  partition.*'  A  bill  for  an  assignment  of 
curtesy  is  demurrable  as '  no  such  proceeding  is 
known  to  the  law,**  except  when  by  statute  the 


Interest  In  auch  estate,  after  aale  of 
It  by  him  to  a  third  person.  North- 
western Mut.  L.  Ins.  Co.  V.  Mallory, 
S3  Nebr.  579,  141  NW  190. 

[c]  la.  V«w  Jatsar,  curtesy  la  sub- 
ject to  lien  debts,  but  not  to  the 
wife's  Keneral  debts.  Qillclson  v. 
Gore,  (W.  Va.)  91  SE  S95. 

73.  Hampton  v.  Cook,  64  Arli.  35t, 
42  SW  635,  62  AmSR  194;  Shuey  v. 
Lambert,  6S  Ind.  667,  102-  NE  160; 
Kemph  v.  Belknap,  15  Ind.  A.  77,  43 
NE  891;  Myers  v.  Hansbrough,  202 
Uo.  495,  100  SW  1137. 

[a]  Cartamr  mpailor  to  xlcht  ox 
JUgiaaBt  oMdltozs.— On  the  death  of 
the  wife  leaving  husband  and  chil- 
dren, the  husband's  estate  by  the  cur- 
tesy is  aui>erlor  to  the  right  of  her 
judgment  creditors.  Hampton  v. 
Cook.  64  Ark.  S5S,  42  SW  535,  62 
AmSR  194. 

[bj  ni  luWaiia,  under  Burns  St. 
Annot.  I  8016,  entitling  the  widower 
to  one  third  of  his  wife's  real  prop- 
erty, auch  third  Is  not  subject  to  de- 
duction for  payment  of  a  mortgage 
executed  subsequent  to  the  marriage 
unless  the  husband  joined  therein; 
DOr  is  it  subject  to  contribution  for 
payment  of  expenses  of  the  wife's 
last  Illness  and  death,  or  the  admin- 
istration of  her  estate.  Shuey  v. 
Lambert,  63  Ind.  A.  667,  102  NB  160. 

74.  Gllklson  V.  Gore,  (W.  Va.)  91 
SE  395. 

75.  Frahm  v.  Seaman,  (Iowa)  159 
NW  206  (under  statute). 

78.  Craig  V.  Smith,  84  N.  J.  Eq. 
593,  95  A  194.  But  see  Frahm  v. 
Seaman,  (Iowa)  159  NW  206  (holding 
that  his  contingent  right  to  curtesy 
consummate,  under  statute,  does  not 
make  the  husband  a  necessary  party 
In  partition). 

77.  Dotson  v.  Merrltt,  141  Ky.  166, 
132  SW  181;  Owens  y.  Dunn,  86  Tenn. 
131,  2  SW  29  (holding  that  a  husband 
will  not  be  allowed  to  assert  his  right 
to  curtesy  after  a  period  of  twelve 
rears  unexplained,  during  which  time 
he  claimed  the  lands  and  received  the 
rents  aa  guardian  of  his  infant  child). 
See  also  Bryant  v.  Freeman,  134 
Tenn.  169,  183  SW  731,  AnnCa8l917E 
111  supra  }   52   text  and  note  61. 

Batoppel  gaiwzally  see  Estoppel  [16 
(^c  671]. 

[a]  XI]aatr»tioiui.^(l)  Where  a 
mortgage  on  a  wife's  separate  prop- 
erty was  foreclosed  after  her  death, 
and  the  husband  who  was  made  a 
party  by  reason  of  his  right  to  redeem 
as  tenant  by  the  curtesy  was  proper- 
ly served  and  defaulted,  after  which  a 
decree   was   passed   that   defendants. 


Including  the  husband.  b«  forever 
barred  and  foreclosed  of  all  right,  ti- 
tle, interest,  and  equity  of  redemp- 
tion In  the  premises,  his  equity  of 
redemption  was  extinguished  by  the 
sale.  Hope  v.  Seaman,  119  NTS  713 
[mod  on  other  grounds  137  App.  Dlv. 
86.  122  NTS  127  (afT  204  N.  T.  563 
mem,  97  NE  1106  mem)].  (2)  Al- 
though, under  Burns  St.  Annot. 
(1901)  I  2642,  a  husband  takes  a 
third  of  his  deceased  wife's  real  es- 
tate subject  to  ita  proportion  of  the 
wife's  antenuptial  debts,  he  Is 
estopped  to  question  the  Jurisdiction 
of  the  court  to  sell  all  her  land  to 
pay  the  mortgage  debt,  he  having 
joined  with  her  In  a  mortgage  there- 
of which  contained  the  promise  of 
both  to  pay  the  debt  secured,  be- 
side his  being  surety  on  the  notes 
given  for  the  debt.  Banta  v.  Smith, 
41   Ind.  A.    364,    83   NE  1017. 

[b]  lyaorasoe  of  sl(bt.><— Where  a 
husband  did  not  know  that  he  had 
any  right  by  curtesy  in  lands  sold 
by  his  children  after  his  wife's 
death,  but  believed  that  they  owned 
the  land,  and  he  was  present  at 
the  Bale,  he  was  not  estopped,  from 
afterward  asserting  his  right  by 
curtesy  against  the  purchaser.  Dot- 
son  v.  Merrltt,  141  Ky.  156,  132  SW 
181. 

[c]  Bstoppal  fay  daed. — The  right 
of  a  husband  to  hold  land  of  his 
deceased  wife  during  his  lifetime,  as 
tenant  by  the  curtesy,  expressly 
given  by  Wis.  Rev.  St.  (1898),  i  2180, 
Is  not  affected  by  the  fact  that  such 
land  was  conveyed  by  the  husband 
by  general  warranty  deed  to  one 
who  afterward  conveyed  to  the  wife. 
In  re  Kaufmann,   142   Fed.    898. 

78.  Dooley  v.  Merril,  216  Mass. 
600,    1(U    NEf  345. 

79.  Dotson  v.  Merrltt,  141  Ky. 
165,    J32    SW    181. 

aa  Helsen  v.  Helsen,  146  111.  658, 
84   NE    597,    21    LRA    434. 

81.  HcBreen  v.  McBreen,  154  Mo. 
323,  66  SW  463,  77  AmSR  768  [overr 
Shaffer  v.  Kugler,  107  Mo.  68,  17  SW 
698]. 

83.  Wttham  v.  Perkins,  2  Me. 
400;  ChUders  v.  Bumgarner,  53  N. 
C.  297  (holding  that,  where  the  an- 
cestor of  a  married  woman  dies 
seized  of  land  and  the  husband  Is 
afterward  evicted,  the  statute  of 
limitations  begins  to  run  immediate- 
ly against  him,  since  he  is  tenant 
by  the  curtesy  initiate  by  virtue  of 
the  wife's  seizin  by  descent  cast); 
Anderson  v.  Hanna,  19  Ont.   58. 

[a]     PossasBhui  of  taaant  la  ooia^ 


moB.— A  tenant  by  the  curtesy  of 
an  undivided  portion  of  land  for 
more  than  forty  years  who  leaves 
it  in  the  possession  of  another  ten- 
ant In  common  wboae  'occupancy 
was  no  ouster  does  not  forfeit  his 
right  to  curtesy.  Witham  v.  Per- 
kins,  2   Me.   400. 

88.  Hurleman  v.  Hazlett,  66  Iowa 
256,    7    NW    600. 

84.  Thomas  v.  Hughes,  26  SW 
691,  16  KyL  792;  Anderson  v.  Hanna, 
19  Ont.  68. 

[a]  Thus,  In  an  action  for  re- 
demption and  possession  by  the 
heirs  and  tenant  by  the  curtesy  of 
a  deceased  mortgagor,  the  right  of 
the  husband  who  had  failed  to  as- 
sert his  right  within  the  statutory 
period  after  his  wife's  death  waa 
barred  and  his  estate  by  the  curtesy 
had  thereby  become  vested  in  the 
mortgagee  notwithstanding  the  heira 
were  entitled  to  redeem  subject  to 
the  right  of  the  mortgagee  and  those 
claiming  under  him  to  retain  pos- 
session during  the  life  of  the  tenant 
by  the  curtesy.  Anderson  v.  Hanna, 
19   Ont.   68. 

85.  AbatamsBt  aad  frtni  of  ac- 
tion see  Abatement  and  Revival  | 
468. 

86.  See  atatutory  provisions. 

87.  Ala. — ^Hays  v.  Lemolne,  166 
Ala.  466,  47  S  97;  Lecatt  v.  Mer- 
chants' Ins.  Co.,,  16  Ala.  177,  50  AmD 
169;  Rochon  v.  Lecatt,  1  Stew.  609. 

111. — Jacobs   V.    Rice.    33   111.    369. 

N.  H. — Costello  V.  Grand  Trunk  R. 
Co.,    70    N.   H.   403.   47   A   265. 

N.  Y.— Mack  v.  Roch,  13  Daly  103; 
Spaulding  v.  Cleghorn,   8  NTS  269. 

Oh.— Hall  v.  Hall,  32  Oh.  St. 
184. 

[a]  Taaaot  nndar  wife's  laasa. — 
A  tenant  by  the  curtesy  may  bring 
summary  process  for  the  recovery 
of  the  deceased  wife's  land  from  a 
tenant  holding  under  a  lease  of  the 
wife.  Mack  v.  Roch,  IS  Daly  (N. 
T.)    103. 

Blglit  of  puxtiliaaer  to  brtag  ajaot- 
xueUt  see  supra   S    39. 

88.  Clark  v.  Welton,  1  Root  299; 
Ro  Bards  v.  Murphy,  64  Mo.  A.  90: 
Colt    V.    Grey,    26    Hun    (N.    T.)    444. 

89.  Hall  V.  Stout,  4  Del.  Ch. 
269. 

90.  Lecatt  V.  Merchants'  Ins.  Co., 
16  Ala.  177,  50  AmD  169;  Rochon 
V.    Lecatt,    1    Stew.    (Ala.)    609. 

91.  Tllton  V.  Vail,  53  Hun  324, 
6  NTS  146.  17  NTClvProc  194  [app 
dism    117    N.   T.    620.    23    NE    12(r 

99.     L,andl8  V.    Marsh,    32    Oh. 
Ct.    399. 


[app 
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husband  is  given  a  dower  interest  in  lien  of  curtesy,** 
in  which  case  a  proceeding  for  assignment  of  dower 
may  be  maintained."* 

[$  60]  B.  Fartiea.  The  claimant  in  possession 
is  a  necessary  party  to  an  action  to  enforce  the 
right  of  curtesy."  A  tenant  by  the  curtesy  is  a  proper 
party  in  an  action  to  recover  possession  of  the 
land."  His  curtesy  will  not  be  barred  if  he  ought 
to  be  made  a  party  defendant  but  is  not.*^  Since, 
except  as  affected  by  statute,'^  a  husband  is  entitled 
to  the  possession  of  the  estate  in  which  he  has 
curtesy,"  he  or  one  claiming  under  him  may  de- 
'  fend  against  one  suing  for  possession  under  a  title 
derived  from  the  wife.*  His  contingent  right  of 
curtesy  makes  the  husband  a  necessary  party  to  a 
proceeding  for  distribution  of  surplus  moneys  aris- 
ing from  the  foreclosure  of  a  mortgage  on  the 
wife 's  estate."  The  owners  of  the  fee  are  not  neces- 
sary parties  to  an  action  by  a  tenant  by  the  curtesy 
for  the  infringement  of  his  right  to  enjoy  the  use 
of  a  railroad  crossing  over  a  private  way  appurte- 
nant to  the  lands  he  holds,  his  life  interest  entitling 
him  to  sue  alone.*  Reversioners  or  persons  deriv- 
ing title  from  a  deceased  wife  are  not  proper  par- 
ties plaintiff  in  an  action  affecting  the  possession  of 
the  estate  during  the  life  of  the  tenant  by  the 
curtesy.* 

[$  61]  0.  Evidence.  In  an  action  to  establish 
the  right  to  curtesy,  the  burden  is  on  the  husband  to 
show  the  existence  of  all  the  facts  entitling  him  to 


the  curtesy.*  In  an  action  to  enforce  his  right  to 
curtesy,  evidence  of  the  general  reputation  in  the 
family  of*  the  mother  as  to  whether  issue  was  bom 
alive  is  admissible;'  and  although  evidence  that  it 
was  heard  to  cry  is  the  strongest  evidence  of  its 
being  alive,  it  is  not  the  only  evidence  thereof.' 
A  distinct  effort  to  breathe  made  by  the  issue  after 
birth  and  while  the  umbilical  cord  is  yet  uncut  is 
proof  that  the  issue  was  bom  alive.*  In  Pennsyl- 
vania an  order  of  the  quarter  sessions  on  a  husband 
for  his  wife's  maintenance  is  admissible,  in  an  ac- 
tion by  him  to  enforce  his  right'  to  curtesy  to  prove 
that  he  had  deserted  her  and  had  failed  voluntarily 
to  provide  for  her  support ;'  but  while  such  evidence 
is  strong,  it  is  not  conclusive.'"  Admissions  by  the 
wife  tending  to  prove  desertion  not  to  be  willful 
and  malicious,'*  and  the  conduct  of  the  wife  at  the 
time  of  the  alleged  desertion  and  the  conduct  of  the 
husband  about  the  time  of  the  alleged  desertion, 
are  admissible.*'  An  antenuptial  agreement  to  bar 
the  husband  of  his  rights  in  his  wife's  property 
must  be  shown  to  have  been  in  existence  at  the  time 
of  the  Wife's  death.*''  Peaceable  possession  under 
a  claim  of  title,  although  for  less  than  twenty  years, 
where  there  has  been  no  abandonment,  is  sufficient 
prima  facie  evidence  of  an  estate  of  inheritance  in 
the  wife  to  sustain  a  husband's  claim  of  curtesy.** 
The  existence  of  the  marriage  may  be  proved  by 
reputation,  declarations,  and  conduct  of  the  par- 


93.  See  Bupra  f  2  note  32. 

94.  Pearce  v.  Pearce,  281  III.  194, 
118    NE    84. 

[a]  n—Oiiig. — (1)  A  husband, 
suing  to  have  set  ofF  his  dower  in- 
terest in  Illinois  lands,  had  the  bur- 
den to  aver  and  prove  that  he  had 
renounced  his  wife's  will  in  his  fa- 
vor In  accordance  with  Kurd's  Rev. 
St.  (1915-1916),  c  41  9<  10.  11.  Pearce 
v.  Pearce.  281  III.  194,  118  NE  84. 
(2)  It  was  incumbent  on  htm  to  set 
forth  any  provisions  of  the  will  In- 
dicating: that  the  devise  of  Califor- 
nia lands  to  him  was  not  in  lieu 
of  statutory  .  rlKhts.  Pearce  v. 
Pearce,  supra.  (3)  All  presump- 
tions are  to  be  talien  aeralnst  com- 
plainant, and  not  against  respondent 
heirs,  as  to  what  the  wife's  real 
intentions  were  that  are  not  dis- 
closed by  the  bill.  Pearce  v.  Pearce, 
281    111.    194.    118   NE^4. 

95.  Harvey  v.  Brisbin,  143  N.  Y. 
151,    38    NE   108. 

96.  Moore  v.  Ivers,  83  Mo.  29; 
McQlennery  v.    Miller,    90   N.    C.   215. 

[a]  As  taaaat  of  nadlvldad  half 
Interest. — A  tenant  by  the  curtesy 
of  an  undivided  half  Interest  in  land 
is  a  proper  party  plalntiflF  in  an  ac- 
tion of  ejectment  to  recover  posses- 
sion thereof.  Moore  v.  Ivers,  83 
Mo.    29. 

97.  Donovan  v.  Smitb,  (N.  J.  C!h.) 
88  A  167:  New  Jersey  Bldg.,  etc., 
Co.  V.  Schatzkln,  72  N.  J.  Eq.  175, 
64  A  1086;  Jacques  v.  Ennls,  25  N. 
J.  Bq.  402;  Wilson  v.  Arentz,  70  N. 
C.  670;  Phelan  v.  Boylan,  25  Wis. 
679. 

[a]  roNclociiT*  of  agnltir  of  r«- 
damptlon. — ^The  husband  of  a  feme 
covert  who  has  borne  him  children 
has  an  inchoate  right  of  curtesy  In 
her  lands,  and  unless  his  Interest 
is  cut  oft  by  making  him  a  party 
in  an.  action  to  foreclose  her  equity 
of  redemption  In  such  lands,  a  pur- 
chaser at  the  mortgage  foreclosure 
sale  will  obtain  the  title  subject  to 
encumbrance  by  the  curtesy  of  the 
husband  if  he  survives  the  wife. 
Donovan  v.  Smith.  (N.  J.  Ch.)  88  A 
167.  To  same  effect  New  Jersey 
Bldg.,  etc.,  Co.  V.  Schatzkln,  72  N. 
J.  Eq.  175,  64  A  1086. 


[b]     Sal*    by    orpbana'    oonrt^-A 

sale  of  lands  by  order  of  an  or- 
phans' court,  without  making  the 
tenant  by  the  curtesy  a  party,  will 
be  subject  to  his  tenancy  by  the 
curtesy.  Phelan  v.  Boylan,  26  Wis. 
679. 

98.  See   supra    {    38. 

99.  See    supra    {    38. 

1.  Bransom  v.  Thomiraon,  81  Ky. 
387;  Miller  v.  Bledsoe,  61  Mo.  96; 
Bruner  v.  Brlggs,  39  Oh.  St.  478; 
Adair  V.  Lott,  3  Hill  (N.  T.)  182; 
Grout  V.  Townsend,  2  Hill  (N.  T.) 
554  [aff  2  Den.  336]. 

9.  Hackensack  Trust  Co.  v.  Tracy, 
86  N.  J.  Eq.  301.  99  A  846  (holding 
that  it  will  not  be  presumed  that 
there    was    no    issue    born   alive). 

3.  Costello  v.  Grand  Trunk  R.  Co., 
70  N.  H.   403,   47  A  265. 

4.  Miller  v.  Bledsoe,   61   Mo.   96. 
B.     Smoot  V.  Lecatt,  1  Stew.   (Ala.) 

590;  Doe  v.  Killen,  10  Del.  14:  Doe 
V.  Collins,  7  Del.  128;  Maupln  v. 
Maupln,  110  SW  840,  33  Ky£  6S8; 
Thomas  v.  Hughes,  25  SW  591.  15 
KyL  792;  Orr  v.  Holllday,  9  B.  Mon. 
(Ky.)  59;  Fleming  v.  Sexton,  172 
N.  C.  250,  90  SB  247;  Gardner  v. 
Klutts,  53  N.  C.  375,   80  AmD  381. 

[a]  Xrfutd  davlaed  to  wife  rabjeot 
to  Ufa  •■tat*. — In  an  action  to  re- 
cover possession  of  land,  where  de- 
fendant claimed  a  life  estate  in  it, 
by  virtue  of  an  estate  by  curtesy, 
as  the  land  of  his  wife,  devised  to 
her  subject  to  a  life  estate,  the  bur- 
den Is  on  defendant  to  prove  that 
the  life  tenant  died  before  defend- 
ant's wife.  Maupln  v.  Maupln,  110 
SW    840,   33  KyL   658. 

[b]  FMnunpttoa  of  lalMw*  of 
curtesy  does  not  arise  from  a  con- 
veyance by  husband  to  wife.  Depue 
v.  Miller,  85  W.  Va.  120.  64  SE  740, 
23  LRANS  775.  But  see  supra  {i 
26,  28. 

[c]  Frasmnption  as  to  Intaatton. 
— ^Where  land  was  divided  among 
heirs  In  a  suit  brought  for  that  pur- 
pose, but  deeds  were  not  made,  and 
after  the  death  of  one  of  the  heirs 
her  surviving  husband  and  the  other 
heirs  filed  a  supplemental  proceed- 
ing, her  infant  children  being  made 
defendants,      In      which      proceeding 


plalntlfF  asked  that  deeds  be  made 
in  accordance  with  the  division, 
which  was  done,-  the  share  of 
the  deceased  heir  being  con- 
veyed to  her  children,  that  deed 
must  be  read  In  connection  with  the 
record  in  order  to  determine  Its  ef- 
fect: and,  it  appearing  that  no  ref- 
erence was  made  in  the  suit  to  the 
husband's  curtesy,  it  must  be  pre- 
sumed that  there  was  no  intention 
to  relinquish  his  right,  and  he  there- 
fore still  had  a  life  estate  which  was 
subject  to  his  debts.  Moore  v. 
Hemp,  68  SW  1    24  KyL  121. 

[d]  Vroof  of  wUIfal  OaMrtloB  for 
one  year  preceding  the  wife's  death 
throws  the  burden  on  the  husband 
to  show  that  It  was  for  reasonable 
and  lawful  cause.  Bealor  v.  Hahn, 
117   Pa.    169,    11    A   776. 

6.  Doe  V.  Killen,  10  Del.  14; 
Fleming  v.  Sexton,  172  N.  C.  250, 
90  SE  247;  Pain's  Case,  8  Coke  34a. 
77  Reprint  524;  2  Blackstone  Comm. 
p  248. 

[a]  A  deolaratlos  of  the  doceMad 
mothsr  of  dafendaBt's  wlfa  that  their 
child  was  not  born  alive  >was  prop- 
erly excluded,  where  plaintiff  did  not 
show  that  it  was  made  ante  litenn 
motam.  Fleming  v.  Sexton,  172  N. 
C.    250.    90    SB   247. 

7.  See   supra    i    16. 

8.  Doe  V.  Killen,  10  Del.  14;  Ooft 
V.  Anderson,  91  Ky.  303,  16  SW  866. 
12  KyL  888,  11  LRA  826. 

9.  Bealor  v.  Hahn.  117  Pa.  169,  11 
A    776. 

10.  Hahn  v.  Bealor,  132  Pa.  242. 
19    A    74. 

11.  Bealor  v.  Hahn,  117  Pa.  169. 
11  A  778;  Hart  v.  McGrew,  8  Pa. 
Cas.    505,    11    A    817. 

la.  Weller  v.  Weller.  218  Pa.  265. 
62  A  869  (where  it  was  held  that 
evidence  tending  to  show  a  hus- 
band's repeated  efforts  to  effect  a 
reconciliation  with  his  deserted  wife 
and  her  conduct  in  repulsing  him 
was  admissible) ;  Hahn  v.  Bealor,  132 
Pa.    242.    19    A    74. 

13.  Graves  v.  Wakefleld,  54  Vt. 
313. 

14,  Rochon  V.  Lecatt,  1  Stew. 
(Ala.)  609;  Smoot  v.  Lecatt,  1  Stew. 
(Ala.)   590. 


For  l*t«r  OMIM,  deralopmsitta  and  ohaatoa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ties."  Where  a  hnaband  cannot  be  deprived  of 
eortesy  by  a  conveyance  made  by  the  wife  without 
his  consent/*  in  ejectment  by  a  husband  as  tenant 
by  the  curtesy  of  lands  conveyed  by  the  wife  before 
ber  death  without  the  joinder  of  the  husband,  a  note 
against  the  husband  which  was  given  the  wife  as 
eonsideration  for  the  land  is  not  admissible  in  evi- 
dence on  behalf  of  the  grantee."    When  a  release 


of  curtesy  is  claimed/*  the  intention  to  exclude  it 
must  be  made  clearly  to  appear.'* 

[$62]  D.  Province  of  Oonrt  and  Jury.  Whether 
a  husband  claimed  land  of  his  deceased  wife  as  ten- 
ant by  the  curtesy  or  in  fee,*"  and  whether  he  had 
elected  to  take  against  the  will  of  his  wife/^  are 
questions  for  the  jury. 


*OU£TILAaE.  The  term  is  a  familiar  one  in  the 
law,  and  has  a  well  detined  legal  meaning,  in  the  ad- 
ministration both  of  eivil  and  criminal  law.'  In  its 
most  comprehensive  and  proper  l^al  signification  it 
includes  all  that  space  of  ground  and  buildings  there- 
on which  is  usually' inclosed  within  the  general  fence, 
immediately  surrounding  a  principal  messuage,  out- 


buildings, and  yard,  closely  adjoining  to  a  dwelling 
house,'^ut  it  may  be  large  enough  for  cattle  to  levant 
and  couchant  therein.^  Generally  speaking,  the  curti- 
lage is  the  space  of  ground  adjoining  the  dwelling 
house,  used  in  connection  therewith  in  the  conduct  of 
faihily  affairs  and  for  carrying  on  domestic  pur- 
a  space  of  ground  within  a  common  in- 


poses;* 


IS.  Wells  V.  Thompson,  1!  Ala. 
7»»,  48  AmD  76;  Doe  v.  Collins,  7 
Del.  128.  [See  also  Uarriage  26  Cyc 
872]. 

18,     See  supra  {   4>. 

17.  Houck   v.    Kitten   76   Pa.   280. 

18.  See   supra   i    SO. 

M.  Shannon  v.  Watt,  j(N.  3.  Ch.) 
SS  A  114;  In  re  Arnold,  249  Pa.  348, 
94  A  1076.  (See  also  supra  I  24 
note  25  Ca]  and  Cb].  Ooss  v.  Spen- 
cer, 253  Pa.   363,  98  A  616.) 

SO.  Gobs  v.  Spencer,  263  Pa.  363, 
98  A  616  (holding  that.  In  ejectment 
to  recover  land  in  the  possession  of 
the  husband  of  a  former  owner  who 
claims  he  had  elected  to  take  it  as 
tenant  by  the  curtesy,  where  plain- 
tiff contends  that  defendant  has  for- 
feited his  estate  by  the  curtesy  by 
claiming:  the  land  in  fee  and  was 
entitled  to  but  a  life  interest  in  one- 
third  of  the  land  which  had  been 
devised,  plaintlfT  in  fee  held  that  the 
case  was  for  the  Jury  and  that  a 
verdict  for  defendant  should  be  sus- 
tained). 

31.  Goss  T.  Spencer,  253  Pa.  363, 
98    A    616. 

1.  Dls.  op.  Edwards  v.  Derrickson, 
28  N.  J.  L.  39,  72.  But  see  Com.  v. 
Barney,  10  Cash.  (Masa)  480,  482 
(where  the  court  said:  "This  term 
'curtilage'  Is  not  perhaps  as  well  de- 
fined In  the  treatises  on  the  criminal 
law  as  might  be  expected  from  its 
long  usage  and  frequent  Introduction 
Into  statutes.  It  is  often  Illustrated 
by  the  questions  raised  in  trials  for 
burglary"). 

[a]  SnirUali  and  Ameitoan  applloao 
ttoiii  eomparad. — "It  is  perhaps  unfor- 
tunate that  this  term,  which  is  found 
In  the  English  statutes,  and  which  is 
descriptive  of  the  common  arrange- 
ment of  dwellings,  and  the  yards  sur- 
rounding them.  In  England,  should 
have  been  perpetuated  in  our  stat- 
utes. It  is  not  strictly  applicable  to 
the  common  disposition  of  enclosures 
and  buildings  constituting  the  home- 
stead of  the  inhabitants  of  this  coun- 
try, and  particularly  of  farmers.  In 
England,  the  dwellings  and  outhouses 
of  all  kinds,  are  usually  surrounded 
by  a  fence  or  stone  wall,  enclosing  a 
small  piece  of  land  embracing  the 
yards  and  out-bulldlngs  near  the 
house,  constituting  what  is  called  the 
court.  This  wall  is  so  constructed 
an  to  add  greatly  to  the  security .  of 
the  property  within  it;  but  as  such 
precautionary  arrangements  have  not 
been  considered  necessary  In  this 
country,  they  have  not  been  adopted." 
Peo.  ▼.  Taylor,  2  Mich.  250,  251  [quot 
Booker  v.  Jarrett,  72  W.  Va.  606.  608, 
78  SE  754].  To  same  effect  Wright 
V.  State.  12  Ga.  A.  614,  77  SE  657, 
«58. 

Cb]  "W*  d«  aot  na*  tha*  >»»r— ■ 
atom  [owtllac*]  la  Sootland."— Cale- 
donian R.  Co.  V.  Turcan,  [1898]  A.  C. 
258.  266   (per  Lord  Watson). 

S.  CHiltty  Gen.  Pr.  p  176  [quot 
W^right  V.  State,  12  Oa.  A.  514,  77 
SB  657,  669;  Peo.  v.  Taylor,   2  Mich. 


250,  252  (where  the  court  said:  "The 
definitions  of  Bouvler  and  Chltty  do 
not  strictly  agree  with  the  other 
authors  named,  yet  it  may  be  gath- 
ered from  them  all,  that  a  curtilage 
is  not  necessarily  one  enclosure,  but 
that  it  may  Include  more  than  one 
yard  near  the  dwelllng-6ouse.  The 
definition  of  neither  of  the  authors 
cited  indicate  that  it  Is  necessarily  a 
yard  which  embraces  the  out-butld- 
Ings,  and  yet  It  may  be  so;  and  In 
England  It  commonly  la  so,  and  the 
space  about  the  house  Is  spoken  of 
as  a  court")]. 

[a]  "SwslUnf,"  "rMtdMo*," 
"honss,"  "gudm/'  "Iwwa."  aimtbi. 
nlaliea. — Thompson  v.  Jose,  10  Out 
WR  173,   176. 

[b]  "I^ands  ttAiolatBg"  Alatto- 
Kvlsaadd — In  construing  the  term,  as 
used  in  a  deed  conveying  a  hotel  and 
"the  lands  adjoining  it,"  the  court 
said.  "We  do  not  think  the  words 
'land  adjoining'  are  synonymous  with 
'messuage'  and  curtilage.' "  Miller 
v.  Mann,  65  Vt.  475,  479.  See  also 
Messuage  [27  (Tyc  484]. 

3.  Holland  v.  State,  11  Ala.  A.  164, 
166,   66   S  920. 

[a]  Th*  tanu  wlU  Inolnd*  (1)  all 
buildings  in  close  proximity  to  a 
dwelling,  which  are  continually  used 
for  the  carrying  on  of  domestic  em- 
ployment, although  neither  the  dwell- 
ing nor  the  building  is  Inclosed. 
State  v.  Bugg,  66  Kan.  668,  671.  72 
P  236.  (2)  Thus  the  term  has  been 
held  to  include:  A  barn.  State  v. 
Shaw,  31  Me.  623,  627  Pitcher  v. 
Peo.,  16  Mich.  142,  147.  (3)  A  barn 
and  strip  of  land  in  the  rear  of  a 
dwelling  house.  Thompson  v.  Jose, 
10  OntWR  173.  176.  (4)  A  barn,  one 
end  of  which  opens  into  the  yard 
surrounding  the  dwelling  house, 
forming  a  part  of  the  fence  which 
separates  tlie  yard  from  another  in- 
cloBure.  Washington  v.  State,  82 
Ala.  31,  32,  2  S  356.  (6)  A  building 
situated  in  the  fold  yard  belonging 
to  a  farm.  Reg.  v.  Gilbert,  1  C.  & 
K.  84,  47  ECL  84,  (6)  A  building 
thlrty-slx  feet  distant  from  the  house 
of  a  fisherman,  and  used  for  drying 
nets,  although  not  inclosed  by  a  com- 
mon fence.  Pond  v.  Peo.,  8  Mich. 
150.  (7)  A  dovehouae.  Garden  v. 
Tuck,  Cro.  Eliz.  89,  78  Reprint  348. 
(S)  A  frame  building  situated  and 
standing  near  to  and  in  the  same 
yard  with  a  dwelling  house,  and  used 
In  connection  with  it,  but  not  form- 
ing a  part  thereof.  State  v.  Bugg, 
66  Kan.  668,  671,  72  P  236.  (9)  A 
garden.  State  v.  Shaw,  supra;  Garden 
v.  Tuck,  supra.  But  see  Jacob  L. 
D.  [quot  Peo.  v.  Taylor,  2  Mich. 
250,  261]  (where  it  Is  said:  "Though 
It  is  said  to  be  a  yard  or  garden  be- 
longing to  a  house,  it  seems  to  dif- 
fer from  a  garden,  for  we  find  cum 
quando  gardlno  et  curtllaglo").  (10) 
A  lot  separated  from  a,  hotel  by  a 
railroad  and  intervening  private 
lands,  where  It  appeared  that  on  the 
lot  was  a  mineral  spring,  and  that  it 


was  the  intention  of  the  owners  to 
use  the  hotel  in  connection  with  the 
spring  as  a  sanitarium  and  to  con- 
struct on  the  lot  where  the  spring 
was  situated  a  plant  for  supplying 
light  and  heat  to  the  hotel.  Wlrsing 
V.  Pennsylvania  Hotel,  etc.,  Co..  226 
Pa.  234,  238,  76  A  269.  26  LRANS 
831.  (11)  A  private  right  of  way 
which  the  owners  of  the  property 
find  It  convenient  to  use  for  the 
purpose  of  getting  access  to  a  street 
which  abuts  upon  the  property  at 
that  point.  Claledonian  R.  Co.  v.  Tur- 
can, [1898]  A.  C.  256,  266  (per  Lord 
Watson).  (12)  A  small  storeroom, 
located  substantially  within  the  yard 
and  garden  inclosing  the  mansion 
hou&e,  its  front  and  side  constitut- 
ing a  part  of  such  inclosure,  once 
occupied  with  a  small  stock  of  mer- 
chandise, but  subsequently  discontin- 
ued and  used  as  a  storeroom  for 
lumber  and  domestic  supplies.  Book- 
er V.  Jarrett,  72  W.  Va.  606,  607,  78 
SE  754.  (13)  A  smokehouse,  opening 
into  the  yard  of  a  dwelling  house,  and 
used  for  its  common  and  ordinary 
purposes.  State  v.  Whit,  49  N.  C.  349, 
352.  (14)  A  smokehouse,  the  front 
part  and  door  of  which  is  in  the 
yard  of  the  dwelling  house,  although 
the  rear  is  not,  being  cut  off  by  the 
fence  of  the  yard  running  up  to  the 
ends  of  the  house.  Fisher  v.  State, 
43  Ala.  17,  20.  (IS)  A  stable.  Car- 
den  V.  Tuck,  supra.  (16)  A  store 
two  or  three  rods  from  an  inn,  ad- 
joining a  shed  used  for  the  occupation 
of  travelers,  a  chamber  of  the  store 
being  sometimes  used  as  a  dining 
room.  Goff  v.  Fowler,  3  Pick.  (Mass.) 
300.  (17)  A  vacant  piece  of  ground, 
not  fenced  'off  from  the  street,  and 
separated  from  a  public  house  only 
by  a  narrow  foot  pavement,  also 
without  fence,  which  was  ordinarily 
used  by  the  public  as  a  thoroughfare, 
although  sometimes  closed.  It  was 
used  by  customers  of  the  public 
house,  and  it  furnished  the  only 
means  of  approach  for  vehicles  to 
the  front  door.  Marson  v.  London, 
etc.,  R.  Co.,  L.  R.  6  Eq.  101,  105. 

[b]  Ciu^tUage  has  bam  held  not 
to  Inolnde:  (1)  A  barn  and  a  corn- 
crib  Inclosed  by  a  fence  disconnected 
with  the  dwelling,  on  no  portion  of 
which  is  applied  for  the  purposes  of 
a  dwelling  house.  Hutchins  v.  State. 
3  Ga.  A.  300,  303,  59  SE  848.  (2) 
A  barn,  situated  fifteen  rods  from  a 
dwelling  house,  with  a  public  high- 
way passing  between  them,  and  a 
yard  between  the  barn  and  the  high- 
way. Curkendall  v.  Peo.,  36  Mich. 
309,  310.  (3)  A  buggy  house  dis- 
connected from  the  dwelling  house  by 
a  public  highway,  with  a  yard  be- 
tween the  dwelling  and  the  highway, 
the  dwelling  and  yard  being  inclosed 
by  a  paling  fence.  Holland  v.  State, 
11  Ala.  A.  164,  166,  €5  S  920.  (4) 
A  building  not  In  the  same  Inclosure 
with  one  specifically  mentioned  In  a 
warrant,  but  separated  from  it  by  a 
narrow  passageway,  the  top  of  which 
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closure,  belonging  to  a  dwelling  houBe;*  a  space  nec- 
essary and  convenient  and  habitually  used  for  the 
family  purposes,  the  carrying  on  of  domestic  em- 
ployments;' the  inclosed  space  immediately  sur- 
rounding a  dwelling  house  contained  within  the 
same  inelosure;*  the  open  space  situated  within  a 
combion  inelosure  belonging  to  a  dwelling  house;' 
the  yard  or  space  of  ground  near  to  the  dwelling 
house,  contained  in  the  same  inelosure,  and  used  in 
connection  with  it  by  the  household;^  the  yard,  or 
garden,  or  field  which 'is  near  to  and  used  in  con- 
nection with  the  dwelling,*  a  little  garden,  yard, 
field,  or  piece  of  void  ground  Ijang  near  and  be- 
longing to  the  messuage;"  and  houses  adjoining  to 
the  dwelling  house,  and  the  close  upon  which  the 
dwelling  house  is  built  at  most  j^'  a  yard,  courtyard, 
or  ^iece  of  g^round  lying  near  to  a  dwelling  house 
and  inclosed  within  the  same  fence  ;>'  the  yard  or 
court  for  the  protection  and  security  of  the  mansion 
house ;"  the  courtyard  or  piece  of  ground  within  the 
common  inelosure  belonging  to  a  dwelling  house  ;^^ 
a  courtyard,'*  backside,  or  piece  of  ground  lying 
near  and  belonging  to  a  dwelling  house;"  the  court- 
yard in  the  front  or  rear  of  .the  house,  or  at  its  side, 
or  any  piece  of  ground  lying  near  inclosed  and  used 
with  the  house  and  necessary  for  the  convenient  oc- 
cupation of  the  house;''  an  inelosure  belonging  to 
the  dwelling  house,'*  a  piece  of  ground  within  the 
common  inelosure  belonging  to  a  dwelling  house,  and 


was  covered  by  rough  boards,  each 
building  and  the  passageway  having 
a  separate  entrance  from  the  street. 
Com.  V.  Intoxicating  Liquors,  140 
Mass.  287,  289,  3  NE  4.  (6)  A  lot 
of  land  under  tidewater.  Coddlng- 
ton  V.  Beebe,  SI  N.  J.  L.  477,  486. 
(6)  A  millhouse  In  which  no  one 
sleeps,  distant  seventy-flve  yards 
from  its  owner's  dwelling  house,  and 
separated  by  a  public  highway  there- 
from. State  V.  Sampson,  12  S.  C. 
567,  569,  S2  AmR'513.  (7)  A  number 
of  houses  and  shops  situated  on 
each  side  of  a  passage,  the  whole 
being  arched  over  by  a  roof,  and  with 
each  end  having  gates  and  doors 
which  were  closed  every  evening. 
St.  Martin-ln-the-FIelds  Parish  v. 
Bird.  [18961  1  Q.  B.  428,  431  (per 
Lord  Esher,  M.  R.).  (8)  A  small 
building  on  the  same  lot  with  a 
dwelling  house,  at  a  distance  of  for- 
ty-five rods  from  it,  with  a  passage- 
way between  them.  Cora.  v.  Bsta- 
brook,  10  Pick.  (Mass.)  293,  295.  (9) 
A  store  and  cellar  underneath  a 
building,  leased  and  occupied  sepa- 
rately from  other  tenements,  used  as 
dwellings,  in  the  same  building,  and 
hrtving  a  distinct  entrance,  the  lessee 
residing  In  another  part  of  the  city. 
Peo.  v.  Nolan,  22  Mich.  229,  235.  (10) 
A  store  at  a  distance  of  twenty  feet 
from  the  dwelling  house,  but  not  con- 
nected with  it  by  any  fence  or  In- 
elosure. Peo.  V.  Parker,  4  Johns. 
(N.  T.)  424. 

4.  Bouvier  L.  D.  [auot  Wrlrtt  ▼. 
State,  12  Ga.  A.  614,  77  SB  667,  658; 
Peo.   V.   Taylor.   2   Mich.   250,   262]. 

6.     State  V.  Shaw,  31  Me.  623,  627 

?uot  Wright  V.  State.  12  Ga.  A.  614, 
SE    657,    6B8;    Booker    v.    Jarrett, 
72  W.  Va.  606,   608.   78   SE  7B4]. 

6.  Bouvier  L.  D.  [quot  State  v. 
Hecox,  S3  Mo.  531.  536;  Ecberton  v. 
West  Side  Electric  R.  Co.,  42  Pa.  Co. 
308,  311;  Booker  v.  Jarrett,  72  W.  Va. 
606,  608,  78  SE  754]. 

7.  Bouvier  L.  D.  [quot  State  v. 
Sampson,  12  S.  C.  667,  669.  32  AmR 
513].  And  see  State  v.  Hecox,  88 
Mo.  531,  536  (where  the  court  said: 
"Tomlln  and  Jacobs,  In  their  law  dic- 
tionaries, do  not  allow  the  elements 
of  Inelosure  to  enter  Into  the  defini- 
tion"). 

5.  Washington  v.  State,  82  Ala.  31, 
32,  2  S  356. 


if 


8.  Cook  v.  State,  83  Ala.  62,  66,  S 
S  849,  3  AmSR  688  [quot  Hutchlns  v. 
State,  3  Ga.  A.  300.  304,  69  SE  848; 
Booker  v.  Jarrett,  72  W.  Ta.  806,  609, 
78  SE  764]  (Where  the  court  said: 
"  The  privy,  barn,  stable,  cow-houses, 
dairy-houses.  If  they  are  parcel  of  the 
messuage,  though  they  are  not  under 
the  same  roof,  or  adjoining  or  con- 
tingent to  it,'  are  Included  within  the 
curtilage");  Ivey  v.  State,  61  Ala.  68, 
61  [quot  Wright  v.  State,  12  Ga.  A. 
614,  77  SE  657,  669;  Booker  v.  Jar- 
rett, supra]. 

la  Sheppard  Touchst.  [quot  Og- 
den  v.  Jennings,  66  Barb.  301,  306 
(aft  62  N.  T.  626)];  Stroud  Jud.  D. 
[quot  Pllbrow  v.  St.  Leonard  Parish, 
[1895]  1  Q.  B.  33.  37]. 

11.  Sheppard  Touchst.  [quot  Og- 
den  V.  Jennings,  66  Barb.  301,  306 
(aft  62  N.  T.  526)]. 

13.  Burrlll  L.  D.  [quot  Hutchlns 
V.  State,  3  Ga.  A.  300.  803.  59  SE 
848;  State  v.  Hecox,  S3  Mo.  631,  636]; 
Webster  D.  [quot  State  v.  Heooz, 
supra]. 

13.  Hutchlns  v.  State,  8  Ga.  A. 
SOO,   303,   59  SE  848. 

14.  Dls.  op.  Edwards  v.  Derrick- 
son.  28  N.  J.  L.  39.  72  [cit  Bouvier 
L.  D.;  Jacob  L.  D.;  Sheppard  Touchst. 
p  94;  Vlner  Abr.  tit  House  (e)]. 

15.  Jacob  L.  D.  [quot  Wright  v. 
State,'  12  Ga.  A.  514,  77  SE  657,  668; 
Peo.  V.  Taylor,  2  Mich.  250,  251;  Pll- 
brow V.  St.  Leonard  Parish.  [1896]  1 
Q.  B.  83,  37];  Com.  v.  Barney,  10 
(Tush.  (Mass.)  480,  483.  To  same  ef- 
fect Coddington  v.  Beebe,  31  N.  J.  L. 
477,  485  (where  It  Is  said:  "And 
which  word  [curtilage]  we  have  cor- 
rupted Into  court-yard");  State  v. 
Whit,   49    N.   C.   849,    352. 

16.  Jacobs  L.  D.  [quot  Wright  v. 
State,  12  Ga.  514,  77  SE  657,  658; 
Peo.  V.  Taylor,  2  Mich.  350,  251: 
Pllbrow  V.  St.  Leonard  Parish,  [1895] 
1  Q.  B.  33,  37];  Cary  v.  Thompson, 
1  Daly  (N.  T.)  36.  38  [clt  Tomlln  L. 
D.]. 

17.  Peo.  V.  Oedney,  10  Hun  (N. 
Y.)  161,  164  [clt  Bacon  Arb.  tit 
Grant]. 

18.  Hutchlns  V.  State,  8  Ga.  A. 
800,    303,    59    SE    848. 

18.  Derrlckson  v.  Edwards,  29  N. 
J.    L.    468,    474,    80    AmD    220. 

ao.     State   V.   Twitty,    2   N.   C.   102. 
81.    Edwards  v.   Derrlckson,   28   N. 


enjoyed,  with  it,  for  its  more  convenient  occupa- 
tion ;'"  a  piece  of  ground  either  inclosed  or  not,  that 
is  commonly  used  with  the  dwelling  bouse;'"  a  field 
next  to  and  belonging  to  a  messuage,  a  field  being 
as  .uncertain  in  its  size  as  any  other  portion  of 
land;"  land  which  is  convenient  to  the  occupation 
of  the  house,  although  not  inclosed;''  a  little  croft, 
or  court,  or  place  of  easement,  to  put  cattle  for  a 
time,  or  to  lay  in  wood,  coal,  or  timber,  or  such 
other  things  necessary  for  household;'^  the  fence  or 
inelosure  of  a  piece  of  land  around  a  dwelling  house, 
usually  including  the  buildings  occupied  in  connec- 
tion therewith;'*  a  fence  or  inelosure  of  a  small 
piece  of  land  around  a  dwelling  house,  usually  in- 
cluding the  buildings  occupied  in  connection  with 
the  dwelling  house,  the  inclos.ure  consisting  either 
of  a  separate  fence  or  partly  of  a  fence  and  partly 
of  the  exterior  of  buildings  so  within  this  inelosure.'* 
It  is  the  propinquity  to  a  dwelling,  and  the  use  in 
connection  with  it  for  family  purposes,  which  is  to 
be  regarded,  and  not  the  fact  of  its  inelosure;'*  it 
is  annexed  to  and  enjoyed  with  the  house  for  its 
more  convenient  occupation,  being  parcel  of  the 
house,  and  passing  by  grant."  It  has  been  held 
that  a  curtilage  is  not  necessarily  one  inelosure,  but 
that  it  may  include  more  than  one  yard  near  the 
dwelling  house;'*  and  it  need  not  necessarily  be 
separated  from  other  lands  by  a  fence,"  nor  does 
the  intersection   of  a  divisional  fence  necessarily 

J.   L.    89,    45. 

aa.  Marson  v.  London,  etc.,  R. 
Co..  L.  R.  6  Eq.  101.  104. 

83.  Stroud  Jud.  D.  [quot  Pllbrow 
V.  St.  Leonard  Parish,  [1896]  1  Q.  B. 
S3,    87]. 

84.  Com.  V.  Intoxicating  Liquors,. 
140  Mass.  287,  289,  3  NE  4  [cit  Com. 
V.  Barney,  ■  10  Cush.  (Mass.)  ;  480.. 
4821. 

as.  Com.  V.  Barney,  10  Cush. 
(Mass.)  480,  481  [quot  Wright  v. 
State.  12  Ga.  A.  614,  77  SE  657.  658; 
Hutchlns  V.  State,  3  Ga.  A.  300.  303, 
69  SE  848;  Booker  v.  Jarrett,  72  W. 
Va.  606.  609,  78  SE  754]. 

as.  Ivey  V.  State,  61  Ala.  58.  61 
[quot  Wright  v.  State,  12  Ga.  A.  614,. 
77  SB  657,  658:  Booker  v.  JarretU- 
72  W.  Va.   606,   609,    78    SE   754. 

"It  is  not  brought  within  the  cur- 
tilage by  all  the  occupants  of  the- 
dwelling  making  use  of  it  on  some 
special  occasion  or  In  exceptional  cir- 
cumstances." Hubbard  v.  State,.  10 
Ala.  A.   47,   51,   64  S  633. 

87.  Dls.  op.  Edwards  v.  Derrick-- 
son.  28  N.  J.  L.  39,  72. 

as.  Peo.  V.  Taylor,  2  Mich.  250. 
262. 

89.  Holland  v.  State,  11  Ala.  A. 
164.    166,    65    S    920. 

[a]  r«u3«  niuwemwsir.— (1)  "As 
the  word  'curtilage'  Is  thus  used,  [in 
cases  of  burglary  under  the  common 
law]  it  always  denotes  ah  exclosure. 
Including  the  dwelling  house.  It  Is 
true  that  changed  conditions  In  this 
country,  and  the  absence  of  fences 
In  many  Instancesr  may  necessarily 
aftect  our  definition  so  as  not  to  ren- 
der the  presence  of  an  enclosure 
Indispensable.  But  supply  the  place 
of  an  enclosure,  there  must  be  ap- 
parent a  necessity  for  the  use  of 
the  outhouse  alleged  to  be  within 
the  curtilage,  either  as  a  part  of 
the  dwelling-house,  or  that  the  use 
of  such  outhouse  Is  Indispensably 
necessary  to  the  domestic  comfort  of 
the  household  in  the  occupancy  of 
the  dwelling."  Hutchlns  v.  State,  S 
Ga.  A.  300'  304,  59  SE  S48.  (2)  To  In- 
clude buildings  within  the  curtilage,  a 
fence  Is  not  necessary,  If  they  are 
within  a  space  no  larger  than  that 
usually  occupied  for  the  purpose  of 
the  dwelling  and  outbuildings.  It  is 
a  very  common  thing  In  the  newer 
parts    of   the    country,    where,    from 
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affect  the  relation  of  a  building  thus  separated  from 
it.'o  Aa  a  rule,  curtilage  does  not  extend  beyond  the 
lot  upon  which  a  building  is  erected,  but  if  more 
land  is  reasonably  needed  for  the  general  purpose 
of  a  structure  it  will  be  included."  The  woi^  origi- 
nally signified  the  land  with  the  castles  and  out- 
hoQses,  inclosed  often  with  high  stone  walls,  and 
where  the  old  barons  sometimes  held  their  court  in 
the  open  air.'*  The  trend  of  modem  decisions,  and 
especially  in  the  United  States,  has  been  to  enlarge 
the  original  meaning  of  this  word,  and  to  include 
therein  any  house  near  enough  to  the  dwelling  house 
to  be  within  its  protection  as  a  part  of  the  domestic 
economy  of  the  family,  and  to  consider  the  same  as 
a  part  of  the  dwelling  house." 

CUSTILES  TEBBJS.  In  old  English  law,  conrt 
lands.'*  

CTTKVED  UKE.  A  statutory  phrase  which  has 
been  interpreted  to  mean  a  line  the  general  course 
of  which  is  a  curve,  although  a  short  piece  of  it, 
taken  by  itself,  may  be  straight.'* 

OUSPIDOB.**    A  spittoon  of  a  peculiar  form.*^ 

OUSSOSE.  A  term  used  in  Hindostan  for  the 
discount  or  allowance  made  in  the  exchange  of 
mpees,"  as  contradistinguished  from  "batta" 
vhieh  is  the  stun  deducted.** 

CUSTA.  OUSTAaiUM,  or  OUSTAKTIA.  In 
old  English  law,  cost  or  costs;*"  expenses  of  judicial 
proceedings.*' 

CUSTODE  ADHITTENDO.** 

CUSTODE  AMOVENSO.** 

CUST0DE8  LIBEBTATIS  ANQLLS  AUTHOSI- 
TATE  FABUAMEirri.  Literally  "Keepers  of 
the  liberty  of  England,  by  the  authority  of  parlia- 
ment."**   The  style  in  which  writs  and  all  judicial 


processes  were  made  out  during  the  great  revolution, 
from  the  execution  of  King  Charles  I  until  Oliver 
Cromwell  was  declared  protector.*' 

OUSTODES  FAOIS.    Guardians  of  the  peace.** 

OUSTODES  PLAOITOBUM  CORONA.  Liter- 
ally ' '  Keepers  of  the  pleas  of  the  crown. "  *' 
Criminal  actions  or  proceedings  in  which  the  crown 
was  the  prosecutor.**  Supposed  to  be  the  same  with 
coroners.** 

CUSTODES  PLAOITOBUM  IN  PLENU  OOMI- 
TATU.     The  keepers  of  pleas  in  full  county  court.*" 

0U8TODIA  LEGIS.*' 

CUSTODIAM  LEASE.  In  English  law,  a  grant 
from  the  crown  under  the  exchequer  seal,  by  which 
the  custody  of  lands,  etc.,  seized  in  the  king's  hands, 
is  demised  or  committed  to  some  person  as  custodee 
or  lessee  thereof.** 

CUSTODIAIT.*'  A  manager  of  property  under 
the  direction  of  a  court  during  the  pendency  of  an 
action,  for  the  benefit  of  whomsoever  is  ultimately 
found  to  be  entitled  to  the  property  ;•*  one  whose 
duty  it  is  to  watch,  guard,  and  account  for  that 
which  is  committed  to  his  custody;**  an  officer  of 
the  court.** 

As  stakeholder.  While  it  is  true  that  the  word 
is  more  frequently  used  in  defining  other  classes  of 
possession  or  control  than  the  possession,  keeping, 
or  care  that  a  stakeholder  assumes  over  money  which 
is  delivered  to  him  to  be  kept  and  disbursed  under 
the  terms  of  a  bet  or  a  wager,  it  may,  however,  be 
extended  to  designate  and  embrace  all  persons  who 
knowingly  receive  and  hold  money  which  the  party 
or  parties  from  whom  the  same  is  received  intend 
shall  be  held  pending  a  race  and  disbursed  accord- 


ihe  nature  of  the  materials  oaed,  a 
large  bulldlngr  la  not  readily  made, 
to  have  two  or  more  amall  buildingrs. 
with  ooe  or  two  rooms  In  each.  In- 
stead of  a  large  bulldlngr  divided 
Into  aDartmentB.  Pond  v.  Peo.,  8 
Hich.  150,  181.  To  same  effeot  State 
V.  Shaw,    81   Me.    623,    527. 

ao.  Holland  v.  State,  11  Ala.  A. 
114.  165,    85    S   »20. 

31.  WlrainK  v.  Pennsylvania  Ho- 
tel, etc.,  Co..  226  Pa.  M4,  238,  75 
A  259,  28   LRANS  831. 

[a]  -^oV  ooaqpaxvd. — "There  are 
no  dimensions  .  .  .  for  either  a  lot 
or  a  curtilage,  any  more  than  there 
Is  [sic]  for  a  farm  or  tract — either 
may  be  a  very  small  thing,  and  either 
may  be  a  large  one.  .  .  .  The  quea- 
tion  Is  not  so  much  the  size  of  the 
curtilage  as  whether  It  Is,  and  al- 
Tays  has  been,  considered,  treated, 
and  known  as  one  entire  parcel,  lying 
together,  sold  together,  surveyed  to- 
gether, occupied  together  by  its  dif- 
ferent owners,  its  metes  and  bounds 
known  to  all,  and  always  recognised 
and  treated  aa  connecting  Itself  Im- 
mediately with  a  farming  establish- 
ment, a  manufacturing  establishment, 
a  pleasure  or  other  establishment. 
The  word  lot  Is,  perhaps,  still  more 
Indefinite  in  its  dimensions.  Its  prop- 
er meaning,  when  applied  to  real  es- 
tate, is  a  portion  of  land  that  has 
been  set  oft  or  allotted,  whether  great 
or  small,  but  in  common  use  It 
means  simply  a  piece,  parcel,  or  tract 
of  land,  without  regard  to  sise.  It 
does  not  necessarily  connect  itself 
vith  buildings,  but  may  be  anywhere 
on  the  earth's  surface.  It  may  be  a 
■mall  thing  or  a  large  one;  It  may  be 
a  town  lot.  tr  wood  Tot,  or  a  mill  lot; 
it  may  oontaln  one  acre,  two  acres, 
fifty  acres,  and  who  shall  say  that, 
as  a  matter  of  law,  a  lot  of  land  shall 
not  or  cannot  contain  one  hundred 
acres  or  more?"  Edwards  v.  Der- 
rlekson.  28  N.  J.  L.  39.  44  [aff  29 
N.  J.  L.  468,   80  AmD  220], 

•S.    Coddington  v.  Beebe.  31  N.  J. 


Ij.  471,  486. 

[a]  iBotadM  OBljr  dry  land. — 
Where  a  statute  speaks  of  such  build- 
ings as  are  built  and  stand  upon  lots 
and  curtilages,  the  court  said:  "By 
buildings  built  upon  curtilages,  the 
legislature  could  only  mean  build- 
ings standing  on  dry  land.  .  .  .  Noth- 
ing could  be  more  foreign  to  all  Ideas 
of  a  curtilage  than  a  lot  of  land  un- 
der tide  waters."  Coddlngton  v.  Bee- 
be,    31    N.    J.    li.    477,    484. 

33.  Wright  V.  State,  12  Oa.  A. 
514.    77    SE   667.   658. 

84.     Black  L.  D.  [clt  Cowell  Int.]. 

35.  Worcester  v.  Board  of  R. 
Comrs.,  113  Mass.  161,  174  (constru- 
ing St.  [1871]  c  343  {  11,  which  pro- 
vildea  that  one  or  more  railroad 
tracts  shall  be  constructed  by  four 
railroad  corporations  Jointly  from  a 
given  point  "extending  by  a  curved 
line"  to  another  point). 

3a.  [a]  BMlved  ttma  the  Portu- 
guese verb  cuspo,  to  spit.  '  IngersoU 
V.  Turner,  7  Fed.  859. 

37.  IngersoU  v.  Turner,  7  Fed.  859. 
[a]     "The     difference    batwsea     a 

■plttooii  and  a  cnapidor  is  one  of 
form,  and  the  form  of  the  cuspidor 
Is  not  new.  The  characteristic  and 
valuable  feature  of  both  articles  is 
their  self-righting  quality,  arising 
from  their  weighted  bottoms."  In- 
gersoU v.  Turner,  7  Fed.  859. 

38.  Black  L.  D. 

39.  Wharton  L.  Lex. 

40.  BurrlU  L.  D.  [dt  Spelman 
Qloss.]. 

41.  BurrlU  L.  D.  [clt  Spelman 
Qloss.].  See  generally  Costs  15  C.  J. 
P  1. 

43.  See  De  Custode  A^mlttendo; 
and  generally  Guardian  and  Ward 
[21  Cyc  1]. 

43.  See  De  Custode  Amovendo  [15 
Cyc  433];  and  generally  Ouardlan 
and  Ward  [21  Cyc  1]. 

44.  Burrlll  L.  D. 

45.  Black  L.  D. 

46.  Black  L.  D.  [clt  1  Blackstone 
Comm.  p  849].     See  also  Conservator 


of  the  Peace  12  C.  J.  p  522. 

47.  Bngllsh  L.  D. 

48.  English  L.  D. 

49.  Burrlll  L.  D.  See  generally 
Coroners  {  1. 

BO.     English  L.  D. 
51.     See  In  Custodla  Legls  [22  Cyc 
74]- 
BS.    Wharton  L.  Lex. 
53.    Onstodlan^ 
Larceny  by  see  Larceny  [25  Cyc  25]. 
Liability  of  see  Carriers   91   317-322: 
Sheriffs    and    Constables    [35    Cyc 
1669]. 
Of: 
Child: 

Generally      see      Ouardlan      and 
Ward   [21  Cyc  1];   Parent  and 
Child  [29  Cyc  1576]. 
Care  required  see  Negligence  [29 

Cyc  5*8]. 
Negligence  of.  Imputable  to  child 
see   Negligence    [29  Cyc  562]. 
Deposit    In    court    see   Deposits    in 

Court  [13  Cyc  1036]. 
Ooods    generally    see    Depositaries 

[18  Cyc  792J. 
Property  attached  see  AttachmeiH 

(f  590-830. 
Will,  as  person  to  propound  It  see 
Wills  [40  Cyo  1288]. 
See  also  Custody  post  p  440. 

5^  Buckley  v.  Harrison,  10  Misc. 
688,    688.    31    NTS    999. 

[a]  "Trutae"  dJattacnished*— "A 
mere  custodian  is  not  a  trustee,  but 
Is  an  oflflcer  of  the  court;  the  legal 
title  Is  not  In  him  even  as  trustee, 
and  the  appointment  of  a  temporarjr 
receiver  does  not  prevent  the  corpo- 
ration from  performing  corporate 
functions  and  disposing  of  corporate 
property."  Buckley  v.  Harrison,  10 
Misc.    683,    690,    31    NTS    999. 

56.  State  v.  Taylor,  7  S.  D.  633. 
544.  64  NW  548. 

[a]  A  atste  andltor.  In  his  official 
capacity,  is  not  a  custodian  of  pub- 
lic moneys.  Bx  p.  Huston,  27  Ida. 
231.     239.     147     P     1084. 

56.     Buckley  v.   Harrison,  10   Ml 
6KS.    690.    31    NTS    999. 


440     [17  C.  J.] 


CUSTODIAN— C  VSTODY 


ing  to  its  result;"^  any  intermediate  recipient  or 
bolder  of  money  who  takes  the  same  into  his  pos- 
session intending  io  deliver  it  to  another  person 
to  be  disbursed  by  such  other  person  npon  the  result 
of  a  race.'* 

CUSTODY."*    The    term    means    the    keeping,*' 
guarding,*^  care,'*  watch,"  inspection,**  preserva- 


tion,** or  security  of  a  thing;**  and  carries  with  it 
the  idea  of  the  thing  being  within  the  immediate  per- 
sonal care  and  control  of  the  person  to  whose  ens- 
tody  it  is  subjected ;°^  charge;**  immediate  charge 
and  control,**  and  not  the  final  absolute  control  of 
ownership,'*  implying  responsibility  for  the  protec- 


57.     State    v.    Cummlnes,    248    Uo. 
509,  514,  154  SW  726. 

SB.     State    v.    CummlnE8,    248    Mo. 
509.  515.  154  SW  726. 

69.    Onatody: 
Defilement  of  female  in  see  Seduction 

[35  Cyc  1337,  1343,  1357]. 
Of  Jury  wheel  see  Juries  [24  Cyc  216]. 

OnatodT  of  ohiM: 
Generally    see   Parent   and   Child    [29 

Cyc  1588]. 
Adoption,   as   affecting   see  Adoption 

of  Children  |  119. 
Annulment  of  marriage,  as  affecting 

see  Marriage  [26  Cyc  917]. 
Apprentice  see  Apprentices  J  J  79,  80. 
Bastard    child    see    Bastards    JJ    28- 

S8. 
By  persons  In  loco  parentis  see  Par- 
ent and  Child  [29  Cyc  1671]. 
Conclusiveness  of  adjudication  as  to 

see  Judgments  [23  Cyc  1222]. 
Divorce   of   parents,   as  affecting   see 

Divorce   [14  Cyc  904]. 
Habeas  Corpus   proceeding   to  deter-. 

mine   see   Habeas   Corpus    [21   Cyc 

3181. 
'Jurisdiction   of   courts   over   see    In- 
fants [22  Cyc  619]. 
Kidnapping  see  Kidnapping   [24  Cya 

796]. 
Reformatory   for   see    Reformatories 

[34    Cyc    1008]. 
Separation    agreement,    as    affecting 

see    Husband    and    Wife  121    Cyc 

1592]. 
Stepchild   see   Parent  and   Child    [29 

Cyc  16«7]. 
Under  guardianship  see  Guardiaa  and 

Ward  [21  Cyc  62]. 

Oii>tod7  of  doonmaatB  maA  xvoorda: 
Assessment  records  see  Taxation  [37 

Cyc  1072]. 
By    executor    or    administrator    see 

Executors  and  Administrators   [18 

Cyc  234], 
Court  records  see  Courts  I  391. 
Criminal   prosecution  of  person   fall- 
ing to  produce   will   see  Wills    [40 

Cyc   1226]. 
Deposition   see    Depositions   [13    Cyc 

9611. 
Election   see  Elections    [IS   Cyc   377, 

429]. 
Jury  wheel  see  Juries  [24  Cyc  216]. 
Mandamus  to  enforce  right  see  Man- 
damus [26  Cyc  3651. 
Public   records   see   Records  [84  Cyc 

690]. 
Registration    list    see    Elections    [15 

Cyc    304]. 
Taken    on    prize    see    War    [40    Cyc 

376]. 
Will,  during  life  of  testator  see  Wills 

[40  Cyc  12231. 

Onatody  of  paraon: 
Acquitted    on    charge    of    crime    on 

ground  of  insanity  see  Insane  Per- 
sons [22  Cyc  1218]. 
Apprentice  see  Apprentices  iS  79,  SO. 
Arrested  see  Arrest  i  71. 
Chinese  pending  appeal  from  deporta- 
tion order  see  Aliens  J  99. 
Common    or    hablti;al    drunkard    see 

Drunkards  [14  Cyc  1098]. 
Compensation   of   sheriff   for  custody 

of  prisoner   see   Sheriffs  and   Con- 
stables  [35  Cyc  15671. 
Convict  see  Convicts  }  15;  Prisons  [32 

Cyc    329];    Rescue    [34    Cyc   1631]; 

Sheriffs    and    Constables    [35    Cyc 
.  1533]. 
Debtor     arrested    on    execution     see 

Executions  [17  Cyc  1513]. 
Defendant  on  trial  see  Criminal  Law 

(    2075. 
Impossibility  of  surrendering  person 

-under  ball  see  Ball   !S  80,  281-284. 
Insane    Person    see    Insane    Persons 

[22  Cyc  1158]. 
Jury     see     Criminal     Law     f     2518; 

Justices  of  the  Peace  [24  Cyc  683]; 


Trtal  [38  Cyc  1818]. 
Prisoner  arrested  on  ne  exeat  writ  see 

Ne  Exeat  [29  Cyc  394]. 
Service    of    process    on    convict    see 

Convicts  t   12. 
Taken    on    prise    see    War    [40    Cyc 

876]. 
Witness  see  Witnesses  [40  Cyc  2176]. 

eo.  Martin  v.  U.  S.,  168  Fed.  198, 
204,  93  CCA  484;  Turner  v.  Coffin, 
9  Ida.  338,  359,  74  P  962. 

[a]  Oasnal  poaaaaalon. — A  statute 
requiring  the  delivery  of  a  will  for 
probate  within  thirty  days  after 
knowledge  of  the  death  of  testator 
by  a  person  having  the  "custody"  of 
any  will,  upon  penalty  therefor,  does 
not  apply  to  one  not  intrusted  with 
the  custody  of  a  will,  but  coming 
casually  into  the  possession  of  it 
some  time  after  the  death  of  the 
testator.  Barney  v.  Barney,  192  Mich. 
45,    46,    158    NW   101. 

[b]  "Poaaaaaton"  dlatlngiiUIwd. — 
(1)  "  'Possession'  and  'custody'  are 
not  convertible  terms  .  .  .  and  if 
property,  at  the  time  It  is  taken,  be  in 
the  mere  temporary  custody  of  a 
ward,  servant,  or  other  person,  the 
indictment  need  not  allege  the  poses- 
sion  to  be  in  such  temi>orary  cus- 
todian." Emerson  v.  State,  33  Tex. 
Cr.  89.  91.  26  SW  289  [quot  Bailey 
V.  State,  18  Tex.  A.  426,  427].  (2) 
"The  possession  of  the  person  unlaw- 
fully deprived  of  property  is  consti- 
tuted by  the  exercise  of  the  actual 
control,  care,  or  management  of  the 
property,  whether  the  same  be  lawful 
or  unlawful."  Pen.  Code  art  729 
[quot  Emerson  v.  State,  supra].  See 
also  infra  note  84  [al. 

61.  Turner  v.  Coffin,  9  Ida.  338, 
359    74  P  962 

63.  Turner  v.  Coffin,  9  Ida.  338, 
359,  74  P  962.  See  also  Care  9  C  J. 
p  1286  text  and  note  60. 

63.  Turner  v.  Coffin,  9  Ida.  3S8,  359, 
74  P  962. 

64.  Turner  v.  Coffin,  9  Ida.  838, 
359,   74  P  962. 

eSk  Turner  v.'  Coffin,  9  Ida.  338, 
359,  74  P  962. 

66.  Turner  v.  Coffin,  9  Ida.  838, 
369.   74    P  962. 

67.  Turner  v.  Coffin,  9  Ida.  3S8, 
S59,  74  P  962. 

[a]  "Onstodx  aafl  holdlar-'*— The 
term  as  used  in  a  statute  providing 
that  an  officer  shall  execute  an  order 
of  attachment  on  personal  property 
capable  of  manual  delivery  by  tak- 
ing it  into  his  "custody  and  holding" 
subject  to  order  of  the  court,  means 
that  the  property  shall  be  taken  Into 
the  actual  and  real  custody  of  the 
officer,  and  that  he  must  obtain  con- 
trpl  over  It  and  take  it  out  of  the 
control  and  power  of  the  debtor,  and 
that  the  offlcer  must  continue  in  the 
actual  possession  of  it  himself  or  by 
an  agent  appointed  by  him  for  that 
purpose;  and  that,  if  it  is  necessary 
to  remove  the  property,  it  must  be 
removed,  and  the  debtor  divested  of 
his  possession  and  control;  and  the 
fact  that  the  removal  of  the  property 
would  be  attended  with  some  incon- 
venience is  not  an  excuse  for  the 
failure  to  retain  actual  possession  of 
it;  an  ideal  or  constructive  posses- 
sion of  the  property  is  not  sufficient 
to  meet  the  requirements  of  the  stat- 
ute. Adler  v.  Roth,  5  Fed.  896,  897 
(where  the  court  said:  "The  'cus- 
tody and  holding'  required  In  the  case 
of  property  capable  of  manual  deliv- 
ery is  actual  and  real,  not  ideal  or 
constructive"). 

68.  State  V.  Clark.  86  Me.  194,  195, 
29  A  984.  See  also  Charge  11  C.  J. 
292   text  and  note  73. 


[a]  Am  f^'/i'^'^r  "control"  aad 
BynoBymoaa  with  "Suaff.". — ^A  com- 
plaint charging  a  defendant  with 
having  the  custody  and  control  of  a 
hor.'je,  without  further  particular!,  is 
sufficient,  under  a  statute  providing 
a  penalty  for  the  cruel  treatment  of 
a  horse  by  any  p^son  having  the 
charge  or  custody  thereof.  'The 
words  'charge,'  and  'custody,'  are 
frequently  used  as  synonymous.  The 
lexicographers  give  them  as  syn- 
onyms. They  are  placed  in  the  stat- 
ute, however,  disjunctively,  and,  in 
such  cases,  need  not  be  conjunctively 
averred,  and  cannot  be  disjunctively 
averred.  The  statute  word,  'cus- 
tody,' therefore,  in  the  complaint, 
sufficiently  charges  the  defendant's 
control  of  the  horse."  State  T. 
Clark,  86  Me.  194,  195.  29  A  S84.  See 
also  Charge  11  C.  J.  p  290  note  61 
[a],   [b]. 

69.  Terr.  v.  Matson.  16  N.  M.  135, 
113  P  816,  818. 

[a]  Jkm  obacffa  or  eoatroL— (1)  A 
third  person  permitted  by  the  officers 
of  election  to  inspect  a  ballot,  or  who 
by  force  took  a  ballot  within  his 
control,  is  i.  "person  having  custody 
or  control"  of  a  ballot,  within  the 
meaning  of  St.  S  1476.  making  it  a 
felony  for  any  person  Intrusted  with 
the  custody  or  control  of  a  ballot  to 
mutilate  it  or  to  place  dlstinguisbinK 
marks  thereon.  Com.  v.  Goulet,  137 
Ky.  464,  466,  125  SW  1083.  (2)  Gea 
St.  (1902),  {  363,  prescribing  who 
shall  have  the  "custody  and  control" 
of  a  decedent's  remains,  does  not  limit 
such  "custody  and  control"  to  the 
Immediate  possession  of  a  dead  body 
prior  to  Interment.  Hence  a  widow, 
having  removed  and  reinterred  her 
husband's  body  in  her  own  burial  lot, 
could  not  be  compelled  to  remove  the 
same  to  its  original  place  of  Inter- 
ment in  the  lot  of  the  husband's 
mother.  SwiU  v.  Swits,  81  Conn.  698, 
599,  71  A  782. 

[hi  "Oontrol"  and  "poaaaaaloa"  t- 
asatlal  aUmants. — ^An  affidavit  that  a 
certain  deed  had  been  in  existence, 
and  was  not  now  In  plaintiS's  posses- 
sion, power,  or  control,  but  was  be- 
lieved by  him  to  have  been  destroyed 
by  fire,  was  held  a  sufficient  compli- 
ance with  a  rule  of  court  requiring  an 
affidavit  that  the  paper  was  not  in 
the  custody  of  the  party  before  the 
admission  of  secondary  evidence- as  to 
its  contents.  The  court  said:  "These 
affidavits  come  fully  up  to  the  50th 
Common  Law  rule  of  practice,  ex- 
cept that  the  word  'control'  is  sub- 
stituted for  tke  word  'custody.'  In 
Ratteree  v.  Nelson,  10  Ga.  439,  this 
Court  decided  that  a  party  had  sub- 
stantially complied  with  this  rul^ 
who  swore,  after  stating  his  belief  of 
the  loss  or  destruction  of  the  original, 
'that  It  was  not  in  his  custody,  power 
or  control.'  In  that  case  control  was 
substituted  for  possession,  in  this  for 
custody.  Therefore,  strict  literal 
compliance  Is  not  required.  A  party 
who  swears  that  a  paper  is  neither  in 
his  possession  nor  his  control,  cer- 
tainly swears  substantially  that  it  is 
not  in  his  custody.  I  cannot  con- 
ceive of  custody  in  the  absence  of 
both  possession  and  control."  Roe  v. 
Doe,  32  Oa.  39,  48.  See  also  Con- 
trol 13  C.  J.  p  837;  Possession  [31 
Cyc  923]. 

70.  Terr.  y.  Matson/ 16  N.  M.  !!»■ 
113  P  816,  818  (where  It  was  held 
that  a  city  ordinance  requiring  the 
city  treasurer  to  deposit  moneys  in 
his  hands  belonging  to  the  city  in 
such  banks  as  might  qualify  as  pro- 
vided  in   the   ordinance,   but  not  at- 
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tion  and  ^preservation  of  the  thing  in  enatodyJ* 
There  is  some  doubt  of  the  application  of  the  term 
to  real  estate,  and  it  is  generally  held  to  apply  to 
personal  property  only.'* 

In  crimiiial  law.  The  term  in  criminal  law  is  the 
same  thing  as  detention  in  civil  law,  and  is  synony- 
mous with  imprisonment,'^  meaning  the  detention  of 
a  person  contrary  !;o  his  will  ;'*  in  actual  confinement 
or  the  present  means  of  enforcing  it."  The  term 
implies  physical  force  sufiBcient  to  restrain  the  pris- 
oner from  going  at  large." 

,  Oostody  and  tnitloxL  A  statutory  phrase  refer- 
ring to  the  management  of  property  of  a  minor  by 


tempting  to  restrict  the  paying  out 
by  him  under  the  law  of  such  moneys 
by  hia  own  checks,  would  not  operate 
to  deprive  him  of  the  custody  of  auch 
moneys  within  Comp.  L.  [1897] 
I  2424,  providing  that  a  city  treas- 
urer may  be  required  to  keep  In  his 
hands  all  moneys  belongingr  to  the 
corporation  where  designated  by  ordi- 
nance, but  that  no  such  ordlnanco 
shall  take  the  custody  of  such  money 
from  the  treasurer,  custody  in  such 
connection  meaning  Immediate  charge 
and  control,  and  not  the  final  absolute 
control   of  ownership). 

71.  Martin  v.  U.  S.,  168  Fed.  198, 
204,  93  CCA  484. 

[a]  Onrtodr,  o»z«,  or  proper  de- 
11t»«T. — A  ship  bound  from  Antwerp 
to  San  Francisco,  with  a  cargo  of  ce- 
ment, encountered  such  rough 
weather  in  attempting  to  round  Cape 
Horn  and  was  subjected  to  such 
strain  that  her  deck  seams  opened 
and  a  part  of  the  cargo  was  damaged 
by  water.  She  Anally  abandoned  the 
attempt  and  completed  the  voyage  by 
way  of  the  Cape  of  Good  Hope  and 
.Australia.  At  the  time  of  her  change 
of  course  she  was  three  hundred  and 
seventy  miles  distant  from  Port  Stan- 
ley, where  she  could  have  been  re- 
paired: but  she  did  not  put  In  for 
repairs,  and  before  she  reached  Aus- 
tralia the  cargo  received  further  dam- 
age by  reason  of  the  open  seams.  The 
change  of  course,  and  also  the  deter- 
mination of  the  master  to  proceed 
without  putting  in  for  repairs,  were 
matters  pertaining  to  the  "navigation 
and  management  of  the  vessel,"  with- 
in the  Harter  Act  of  Feb.  13.  1893 
(27  St.  at  L.  445  c  105  i  3).  and  not 
to  the  "custody,  care,  or  proper  de- 
livery" of  the  cargo,  within  the  mean- 
ing of  I  2;  and  assuming  the  vessel  to 
have  been  in  all  respects  seaworthy 
and  properly  manned,  equipped,  and 
supplied,  at  the  beginning  of  the  voy- 
age, she  was  exempted  by  the  act 
from  liability  for  the  damage  caused 
or  contributed  to  by  the  failure  to 
repair.  Corsar  v.  Spreckels,  141  Fed. 
280.  262.  72  CCA  378. 

[b]  Safe  onatody.  Money  In- 
trusted to  a  solicitor  for  Investment 
is  not  Intrusted  for  "safe  custody," 
within  the  meaning  of  the  term  as 
used  in  an  English  statute  defining 
larceny.  Reg.  v.  Newman,  8  Q.  B.  D. 
706. 

[c1  A>  danotlar  lospoaatbillty. — 
"The  former  of  these  words  [keeper] 
has  been  long  known  to  the  profes- 
sion in  all  parts  of  the  Common- 
wealth, and  has  a  well  understood 
meaning;  the  latter  [custody]  is  of 
more  recent  use,  and  perhaps  is  to  a 
considerable  extent  of  local  use,  and 
its  meaning  not  so  well  understood. 
So  far  as  we  cdn  learn  from  the  facts 
before  us,  it  is,  in  this  case,  probably 
used  to  denote  the  responsibility 
which  the  offlcer  is  under,  when  he 
pats  a  keeper  over  property."  Cutter 
V.  How?,  122  Mass.  541.  643. 

7a.  In  re  Snelling,  202  Fed.  259, 
260. 

n.  Eirerett  v.  Holcomb,  1  Qa.  A. 
T94.  798.  68  SE  287  [cit  Rapalje  &  L.. 
L.  D.];  Smith  v.  Com.,  59  Pa.  320.  324. 
See  also  Commitment  12  C.  J.  p  150 
note  8  [2];  Imprisonment  [21  Cyc 
17421. 

[a]    VMUUar  appeal.    A  person  in 


prison  under  a  conviction  by  a  state 
court  on  an  indictment  charging  him 
with  being  accessary  to  a  murder, 
and  pending  an  appeal  from  such  con- 
viction, is  not  "in  custody"  in  viola- 
tion of  the  constitution  or  of  a  law  or 
treaty  of  the  United  States.  Ex  p. 
Powers,   129  Fed.   985,   986. 

[b]  raraoaal  control  nnnaoeMiary. 
— ^where  a  statute  provided  for  the 
punishment  of  any  person  who  should 
by  force  or  menace,  or  bodily  harm, 
or  by  other  unlawful  means,  set  any 
one  at  liberty  who  was  in  custody, 
it  was  contended  that  the  statute  did 
not  cover  the  case  of  a  rescue  from  a 
jail  or  other  prison,  but  that  it  was 
applicable  only  to  the  rescue  of'prls- 
oners,  accomplished  by  personal  vio- 
lence to  an  offlcer.  The  court  held 
that  one  who  was  in  Jail  was  In  cus- 
tody within  the  meaning  of  the  stat- 
ute. Hllllan  v.  State,  50  Ark.  623, 
627,  8  SW  834. 

74.  Everett  v.  Holcomb,^  1  <Ja.  A. 
794,  798,  68  SE  287  [cit  Rapalje  & 
L.  L.  D.). 

[a]  Beatcatnt  aaaentlal. — ^To  con- 
stitute a  violation  of  Pen.  Code 
}  266d,  making  it  a  felony  for  any 
person  to  receive  money  or  any  valu- 
able thing  for  placing  In  "custody" 
any  female  for  the  purpose  of  caus- 
ing her  to  cohabit  with  a  male  to 
whom  she  is  not  married,  the  female 
in  question  must  be  under  some  sort 
of  restraint,  so  that  she  is  not  free 
to  come  and  go,  or  otherwise'  to  act 
as  she  pleases.  Peo.  v.  Drake,  162 
Cal.  248.  249.  121  P  1006.  Compare 
Steere  v.  Field,  22  F.  Cas.  No.  13,350, 
2  Mason,  486  (holding  that  where  a 
prisoner  is  permitted  to  act  not 
merely  as  a  turnkey,  but  to  have 
possession  and  custody  and  16  per- 
form all  the  duties  of  the  deputy  or 
an  assistant  without  any  restraint 
whatever,  he  cannot  be  Justly  deemed 
in  custody,  and  such  proceedings  con- 
stitute an  escape  as  to  him). 

75.  Spring  v.  Dahlman,  84  Nebr. 
692,  698.  52  NW  667. 

[a]  Chutodr  of  tbe  balL— The 
term,  as  used  in  a  statute  authorUIng 
plaintiff  or  his  attorney  to  discharge 
a  defendant  from  custody,  applies  to 
a  defendant  in  custody  of  his  bail,  as 
well  as  to  a  defendant  in  Jail.  The 
court  said:  "The  word  custody  in 
English  statutes  has  been  construed 
to  embrace  the  custody,  of  the  bail. 
The  statute  5  Geo.  2,  ch.  30,  {  5,  is  an 
instance  of  this.  That  statute  en- 
acts that  a  bankrupt  in  coming  to 
surrender,  shall  be  free  from  all  ar- 
rests or  imprisonment  of  any  of  his 
creditors,,  and  after  his  actual  sur- 
render for  forty-two  days,  &c.,  pro- 
vided he  was  not  In  custody  at  the 
time  of  his  surrender.  A  defendant 
in  custody  under  the  common  law 
right  of  his  bail  has  been  held  to  be 
In  custody  in  the  ■  meaning  of  that 
statute."  [Cit  PetertfdorfT  Bail  pp  91, 
406;  10  Law  Llbr.  pp  50,  226].  Levy 
v.  Arnsthall,  10  Gratt.  (51  Va.)  641, 
648 

[b]  Balaaae  on  liaU. — (1)  The 
term,  as  used  In  a  statute  provid- 
ing for  a  writ  of  habeas  corpus  for 
the  purpose  of  procuring  the  dis- 
charge of  persons  unlawfully  "in 
custody,"  etc.,  does  not  apply  to  a 
defendant  In  a  criminal  prosecution 
who  has   given  ball   for  his  appear- 


a  surviving  parent,  tuition  implying  not  only  the 
instruction  of  the  minor,  but  the  ex]3enditure  of 
money  for  such  instruction,  which  is  one  of  the  im- 
portant duties  imposed  upon  guardians  or  one 
chained  with  the  control  of  a  minor,"  and  will  in- 
clude the  expense  of  a  religious  education."  The 
term  has  more  than  ordinary  signification,  for  it  in- 
cludes not  only  the  person  but  the  care  and  manage- 
ment of  the  personal  estate,  and  also  the  profits  of 
the  real  estate  of  the  minor;'*  in  other  words,  the 
g^uardianship  of  the  person  includes  the  guardian- 
ship of  the  estate.^" 
Custody  of  law.*'    The  English  translation  of  the 

ance  at  the  next  term  of  court,  and 
is  thereby  entitled  to  his  freedom;  he 
is  not  in  custody  within  the  mean- 
ing of  the  statute.  Spring  v.  Dahl- 
man, 34  Nebr.  692,  52  NW  567.  (2)  A 
person  arrested  by  law,  and  put  In  the 
custody  of  the  law,  remains  in  cus- 
tody, either  actually  or  potentially, 
until  he  is  discharged  according  to 
law.  L,etting  a  person  arrested  for 
bastardy  to  bail,  and  allowing  him  a 
trial,  without  being  in  actual  custody, 
was  no  waiver  on  the  part  of  the  re- 
lator in  bastardy,  and  hia  voluntary 
absence  cannot  be  allowed  to  impair 
her  right  nor  to  restrict  the  remedy. 
While  he  was  on  bail  he  was  in  the 


ball's  custody,  within  the  meaning  of 
the  law.  Turner  v.  Wilson,  49  Ind. 
581,   686. 

76.  Wilkes  v.  Slaughter.  10  N.  C. 
211    216 

[a]  Moral  oMifation  lasnmolant 
to  oonatttnta,^— In  an  action  against 
a  sheriff  for  permitting  a  debtor  in 
his  custody  on  execution  to  escape,  it 
appearing  that  when  the  debtor  was 
placed  in  the  Jail  he  received  a  key 
thereof  from  the  sheriff,  which  key 
was  retained  by  the  debtor  as  long  as 
he  continued  In  the  Jail,  the  court 
said:  "Custody  implies  physical  force 
sufficient  to  restrain  the  prisoner 
from  going  at  large;  that  when  that 
physical  force  is  removed,  it  la.  In 
the  eye  of  the  law,  an  escape.  No 
moral  obligation  can  be  received  as 
a  substitute  for  it.  Although  prom- 
ises may  be  made,  and  may  be  ob- 
served, to  remain  In  close  Jail,  the 
moment  compulsion  and  force  are 
withdrawn,  there  ia  no  legal  custody; 
the  prisoner  becomes  a  free  agent; 
there  is  no  longer  any  imprisonment, 
and  the  precept  to  the  sherifT  la  dis- 
obeyed "  Wilkes  V.  Slaughter,  10  N. 
C.   211,    216. 

77.  Matter  of  Kellogg,  110  App. 
DIv.  472.  96  NTS  965.  967. 

78.  Condon  v.  VoUum,  57  L.  T. 
Rep.  N.  S.  164,  165.  See  also  Par- 
ent and  C%lld  [29  Cyc  1684- 
1604], 

79.  Matter  of  Burdlck,  47  Misc.  28, 

95  NTS   206,    207. 

80.  Matter  of  Burdick,  47  Misc.  28, 

96  NTS  206,  207;  Matter  of  Zwickert. 
5  Misc.   272,   273.   26  NTS  773. 

81.  OoatoOy  of  law: 

As  affecting  continuity  of  adverse 
possession  of  property  see  Adverse 
Possession   S§  165-177. 

Assignment  for  benefit  of  creditors  as 
placing  property  In  see  Assign- 
ments for  Benefit  of  Creditors 
iS   325-330. 

Attachment  of  property  In  see  At- 
tachment it  690-830. 

Bankruptcy,  as  bringing  bankrupt's 
property  Into  see  Bankruptcy 
a    153-175. 

Conflicting  and  concurrent  Jurisdic- 
tion as  to  property  in  see  Courts 
a    586,    646. 

Creditor's  suit  to  reach  property  in 
see  Creditors'  Suits  i  77. 

Disposition  of  property  in,  pending 
suit  In  admiralty  see  Admiralty 
(  232. 

Exclusive  Jurisdiction  of  federal  court 
as  to  property  in  custody  of  bank- 
ruptcy court  see  Bankruptcy  J  161. 

Execution  against  property  in  see 
Executions   [17  Cyc  980]. 

Exemption       as       claimable       from 
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CV8T0DY— CUSTOMARY 


Latin  phrase,  custodia  l^s.*^ 

Custody  of  proper^.*'  The  keeping  of  property 
by  one  who  is  charged  with  or  who  assumes  re- 
sponsibility for  its  safety^^* 

CUSTOM.^* 

OUSTOMAKT.*'  The  word  ordinarily  means  ac- 
cording to  custom;*^  according  or  conforming  to 


custom  or  usage  ;^"  reasonable.**  It  is  an  adjective 
and  frequently  occurs  in  contracts,  qualifying  such 
words  as  "discharge,"  "dispatch,"  "practice," 
etc.,  and  when  thus  used  means  practically  the  same 
as  usual.^" 

Onstomary  interpretation  of  laws..   Under  Span- 
ish jurisprudence  the  customary  interpretation  of 


money  In  see  Exemptions   els'  Cyc 
1410). 

Garnishment  of  property  In  see  Gar- 
nishment [20  cyc  1022]. 

Injunction  to  protect  funds  In  see 
Injunctions   [22  Cyc  821]. 

Interest  on  funds  In  see  Interest  [22 
cyc  1569]. 

Interference  with  property  In,  as  con- 
tempt see  Contempt  {  26;  Receiv- 
ers [34  Cyc  234];  Replevin  [34  Cyc 
1367]. 

Liability  of  officer  for  seizing  prop- 
erty in  see  Sheriffs  and  Constables 

,     [36  Cyc  1649.   1668]. 

Limitation  of  action  as  to  property 
In  see  Limitations  of  Actions  [2S 
Cyc   1284], 

Mortgage  of  personal  property  In  see 
Chattel  Mortgages  I   42. 

Payment  of: 

Money    into    court    see    Admiralty 
{  231;  Deposits  In  Court  [13  Cyc 
1030]. 
Taxes  from  property  in  see  Taxa- 
tion [37  Cyc  1157]. 

Person  In  whose  hands  property  is 
considered  as  being  in  see  Execu- 
tions [17  Cyc- 980]. 

Possession  by  receiver,  as  bringing 
property  into  see  Receivers  [34  Cyc 
187). 

Receiver  for  property  in  see  Receiv- 
ers [34  Cyc  44). 

Replevin  for  property  in  see  Replevin 
[34  Cyc  1367] 

Right  of  trustee  In  bankruptcy  to 
property  In  see  Bankruptcy  S  226. 

Sale  by  sheriff  of  property  in  see 
Sheriffs  and  Constables  [36  Cyc 
1689]. 

Sequestration  of  property  in  see 
Sequestration   [35  Cyc  1404). 

Supplementary  proceedings  to  reach 
property  in  see  Executions  [17  Cyc 
1413]. 

Taxation    of  property    in    see   Taxa- 
tion [37  Cyc  797). 
83.     See  In  Custodia  Legis  [22  Cyo 

74]. 
83.    CiutodT  of  property  I 

As  element  of  embezzlement  see  Em- 
bezzlement   [15    Cyc    493].< 

Attached  see  Attachment  iS  690-S30; 
Justices  of  the  Peace  [24  Cyc  640]: 
Landlord  and  Tenant  [24  Cyc 
1241);  Sherlfts  and  Constables  [36 
Cyo  1643). 

By: 
Agent: 

Generally  see  Agency  It  397,  898. 
Taxation  of  see  Taxation  [37  Cyc 
796). 
Assignee  see  Assignments  for  Bene- 
fit of  Creditors  t  326;  Insolvency 
[22  Cyc  1276].  ' 

Bailee  see  Bailments  I  47. 
Employee    sufficient    to    constitute 
him  owner  as  against  robber  see 
Robbery   [34  Cyc  1802] 
Executor  or  administrator  see  Ex- 
ecutors   and   Administrators    [18 
Cyc    233]. 
Factor  see  Factors  [19  Cyc  122]. 
Guardian   see  Guardian   and  Ward 
[21  Cyc  76);  Insane  Persons  [22 
Cyc  1183). 
Receiver    see    Receivers     [34    Cyc 

251]. 
Sheriff  or  constable  see  Sheriffs  and 

Constables  [85  Cyc  1639]. 
Surviving   partner  see  Partnership 
[30  Cyc  629). 

Compensation  of  sheriff  for  see 
Sheriffs  and  Constables  [36  Cyc 
1676]. 

Debtor's  property  pending  see  Bank- 
ruptcy {{  163-176;  Insolvency  [22 
Cyo  1276). 

Funds  see  Clerks  of  Courts  (  77; 
Counties  f  287;  Deposits  in  Court 
[18  Cyo  1086);  Municipal  Corpora- 


tions   [28   Cyc    1662);   Schools   and 

School     Districts     [35     Cyo     977]; 

United   States    [39   Cyc  720). 
Garnished   see   Garnishment   [20  Cyc 

1092);    Justices    of    the    Peace    [24 

Cyc    551). 
Goods   shipped    see   Carrier.'!    ||    323- 

325. 
Jury   wheel    and   key   see   Juries    [24 

Cyc  216]. 
Larceny   by   person    la  see    Larceny 

[26  Cyc  26). 
Levied    on    see    Executions    [17    Cyc 

1121);    Justices   of    the    Peace    [24 

Cyc  6261. 
Liability   for   see   Sheriffs   and   Con- 
stables   [36   Cyc   1699,    1924.   1928); 

United    States    Marshals    [39    Cyc 

823). 
Libel   for   salvage  when  property   in 

custody  of  state  court  see  Salvage 

[36   Cyc  778). 
Mortgaged     s^    Chattel     Mortgages 

Pledged  see  Pledges  [31  Cyc  824]. 
Prize  case,  as  necessary  to  give  prize 

court  Jurisdiction  see  War  [40  Cyo 

378). 
Replevied  see  Replevin  [34  Cyc  1458). 
Seized   or   forfeited   for   violation   of 

customs   law   see   Customs   Duties 

f  386. 
Sequestered    see     Sequestration     [36 

Cyc  1404], 
Sufficient  to  maintain  pk-osecutlon  for 

larceny  see  Larceny  [26  Cyc  89). 

84.     English  L.  D. 

[a]  "There  la  •  diCanae*  1t«tw««a 
the  temu  'onstody'  and  ■posMaalon.'^ 
Possession  Is  the  present  right  and 
power  to  control  a  thing.  A  person 
has  the  custody  of  property,  as  dis- 
tinguished from  the  possession, 
where  he  merely  has  the  care  and 
charge  of  it  for  one  who  retains  the 
right  to  control  it.  and  who  there- 
fore retains  constructive  possession. 
Where  goods  are  delivered  by  the 
master  to  his  servant  or  other  agent, 
he  parts  with  the  custody  only,  and 
not  the  possession;  he  has  construc- 
tive possession  A  servant,  therefore, 
or  other  agent,  who  has  merely  the 
care  and  custody  of  his  master's 
goods,  is  guilty  of  larceny  if  he  con- 
verts them  to  his  own  use  without 
his  master's  consent."  1  Robinson 
Cr.  L.  i  420  [quot  Shlpp  v.  Patton, 
128  Ky.  65,  69.  93  SW  1033,  29  KyL 
480).     See  also  supra  note  60   [b1. 

[b]  "£agal  poasMBlon"  'dlatln- 
gtualied.  A  tradesman  to  whom  raw 
materials  were  given  to  be  converted 
by  him  into  manufactured  articles 
was  not  guilty  of  embezzlement  by 
reason  of  a  subsequent  wrongful  con- 
version of  the  article.  The  court 
said:  "Now,  by  the  term  custody  of 
property  as  contra-distlngulshed  from 
legal  possession,  I  understand  to  be 
meant,  that,  charge  to  keep  ai)d  care 
for  the  owner,  subject  to  his  order 
and  direction,  without  any  interest  or 
right  therein  adverse  to  him,  vhlch 
every  servant  possesses  with  regard 
to  the  goods  of  his  master  confided  to 
his  mere  care,  which  custody  may  be 
terminated  or  prolonged  according  to 
the  will  and  pleasure  of  the  master. 
But  where  the  owner  of  personal 
property  delivers  It  to  another  for 
any  purpose,  intending  not  only  to 
part  with  the  custody  but  with  the 
absolute  right  or  control  of  the  prop- 
erty for  any  length  of  time,  he  parts 
not  only  with  such  custody  but  with 
the  legal  possession  as  well,  for  the 
actual  possession  of  the  property 
with  a  cessation  of  the  rights  of 
ownership  for  a  period,  however 
short,  transforms  such  actual  posses- 
sion which  under  other  circumstances 


might  create  but  a  mere  custody. 
Into  a  legal  possession  in  the  per- 
son having  It;  and  that  this  is  so  it 
seems  to  me  there  can  be  no  doubt, 
for  if  the  manual  possession  is  gone 
from .  the  owner,  and  the  right  of 
ownership  and  control  is  ever  so  tenv 
porarily  suspended,  where  can  the 
legal  possession  be.  If  not  In  the  per- 
son having  th4  manual  possession  and 
the  right  to  hold  it  as  against  every 
one?"  Peo.  v.  Burr,  41  HowPr  (N. 
Y.)  293,  296.  To  same  effect  Tarbox 
v.  Tarbox.  Ill  Me.  374,  89  A  194. 

85.  See  generally  Customs  and 
Usages  }   1. 

86.  Onstomanri 

Acts  of  railroad  servants  when  ad- 
missible to  prove  negligence  by 
them  see  Street  Railroads  [36  Cyc 
1588]. 

Covenants  In  deed,  when  necessary 
to  constitute  performance  by  ven- 
dor see  Vendor  and  Purchaser  [39 
Cyc   1557]. 

Estate  see  Estates  [16  Cyc  695). 

Methods,  as  test  of  negligence  see 
Negligence  [29  Cyc  435). 

87.  Smiley  v.  East  St.  Louts  R. 
Co.,  266  111.  482,  486,  100  NE  167. 

[a]  "iMwtxLl  and  ovatoaMoy"  njM 
of  street. — "The  words  'lawful  and 
customary,'  when  applied  to  the  use 
which  Is  ordinarily  made  of  streets 
by  the  public,  refer  to  the  manner 
or  mode  In  which  the  street  Is  used 
rather  than  to  the  frequency  of  such 
use  or  the  number  of  persons  who 
may  use  such  streets.  The  word 
'lawful'  means  'according  to  law,'  and 
when  used  as  an  adjective  qualify- 
ing the  use  of  a  road  or  a  street  it 
is  used  In  contradistinction  to  a  use 
which  it  unlawful,  such  as  racing 
upon  the  highway,  or  being  upon  the 
highway  for  the  purpose  of  placing 
obstructions  therein  or  creating  a 
nuisance  therein,  and  the  like.  .  .  . 
The  word  'customary.'  .  .  .  When  ap- 
plied to  the  use  of  a  street  .  .  .  we 
think  .  .  .  refers  to  the  mode  or  man- 
ner in  which  the  street  is  used.  When 
we  speak  of  the  customary  use  of 
anything,  we  mean  the  use  of  it  for 
the  purpose  and  in  the  manner  such 
thing  is  usually  and  ordinarily  used. 
The  customary,  or  usual  and  ordi- 
nary, use  of  a  street  Is  for  travel 
from  one  point  to  another  by  the 
usual  and  lawful  mode  of  travel. 
Thus,  one  drJi'ing  a  horse-drawn  ve- 
hicle along  and  over  a  street  is  using 
such  street  In  a  lawful  and  cus- 
tomary manner,  because  that  is  one 
of  the  ordinary  and  usual  purposes 
for  which  streets  are  maintained. 
The  use  of  a  street  by  an  automo- 
bile, when  operated  with  due  care 
and  caution  according  to  the  police 
regulations  of  the  State,  must  be 
regarded  as  both  a  'lawful'  and  a 
'customary'  use  of  such  street." 
Smiley  v.  East  St.  Louis  R.  Co.,  ^66 
111.    482,    486.    100    NE    157. 

[b]  "Onstoinarr  duty  or  t—."— 
Grimsby  Park  Co.-  v.  Irving,  41  Can. 
S.  C.  35,   37. 

[cj  "CuBtomaxy  <>&*■•  fees,  and. 
other  dues  or  paymaats'*  used  in  the 
Settled  Land  Act  Re  Naylor,  66  L.  T. 
Rep    N.   .S.   132,   134. 

[d]  "Onstomary  rtght"  in  behalf 
of  the  inhabitants  of  a  town,  hann- 
let,  or  other  local  district.  Post  v. 
Pearsall,   22  Wend.    (N.   T.)    426,   481. 

88.  Kent  v.  Patterson,  80  Misc. 
660.  561,  141  NTS  932. 

89.  Martin  v.  Fletcher,  77  Or.  408, 
149  P  896,  897. 

90.  Smiley  v.  East  St.  Loula  R. 
Co.,  256  111.  482,  486,  100  NE  157; 
Martin  v.  Fletcher,  77  Or.  408,  149  P 


For  iBta*  cw«i  derelopawBts  and  ohaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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laws  is  that  ^ven  by  judges  consulting  the  spirit  of 
the  law,  junsprudenee,  usages^  and  equity,  and  it 
lias  a  certain  force  and  authority  when  two  or  more 
decisions,  made  by  a  superior  tribunal  on  similar 
subject  matter,  are  in  conformity  with  each 
other.»» 

Costoiiuury  law.  That  which  rests  on  no  other 
foundation  than  usage,  and  hence  may  be  abro- 
gated by  usage."*''* 

Onstomaiy  practice.  The  custom  or  usage  of  a 
particular  business  house,  association,  etc.** 

Oiutomaiy  rent.  A  rent  which  entitles  the  occu- 
pier to  hold  as  long  as  he  pays;"  one  which,  by 
force  of  legal  custom,  enables  the  tenant  to  hold  the 
land  at  a  fixed  rent.*" 

Ciutomaiy  service.  In  English  law,  a  service  due 
by  custom  from  one  person  to  another;'^  as  the 
service  of  doing  suit  to  another's  mill,  where  the 
persons  resident  in  a  particular  place,,  by  usage  time 
out  of  mind,  have  been  accustomed  to  grind  their 
com  at  a  certain  mill.** 

Customary  tenants.  In  English  law,  such  tenants 
as  hold  by  tbe  custom  of  the  manor,  as  their  special 
evidence.'"    Copyholders  belong  to  this  class.' 

CUSTOMAST  COUBT-BABON.  A  court-baron 
at  which  copyholders  might  transfer  their  estates, 
and  where  other  matters  relating  to  their  tenures 
were  transacted.' 

CUSTOMEB.*    A  person  with  whom  a  business 

tii,  897.     See  also  Sbipplna  [36  Cyo 
»53-367i. 
91.     Houston  V.  Robertson,  2  Tex. 


house,  or  a  business  man,  has  regular  or  repeated 
dealing^s.* 

Onstom.er  of  a  bank.  A  person  who  sustains 
habitual  or  consecutive  business  relations  with  a 
bank.'  The  term  involves  something  of  use  and 
habit ;'  but  it  is  not  necessary  that  one  should  have 
an  account  at  a  bank  to  be  included  within  the  mean- 
ing of  the  phrase.^ 

OUSTOME  SEBBA  FBISE  STBICTE.» 

OUSTOimOUSE." 

OUSl'OM  MILL.  A  mill  that  takes  in  farmers' 
grain,  and  grinds  it,  for  a  certain  amount  of  toll,'" 
as  distinguished  from  a  roller  mill  which  gives  the 
farmer  the  equivalent,  instead  of  the  flour  from  the 
identical  gram." 

OnSTOH  OF  MEBOHANTS.  A  system  of  cus- 
toms or  rules  relative  to  bills  of  exchange,  partner- 
ship, and  other  mercantile  matters,  and  which,  under 
the  name  of  the  "lex  mercatoria,"  or  "law-mer- 
chant," has  been  ingrafted  into  and  made  a  part  of 
the  common  law.'* 

OUSTOH  or  THE  OOXJNTBT.  With  reference 
to  good  husbandry  the  term  is  applied  to  the  ap- 
proved habits  of  husbandry  in  the  neighborhood 
under  circumstances  of  the  like  nature.'* 

OUSTOH  OF  THE  POBT.  The  practice  or  usage 
based  on  the  facilities  for  unloading  vessels,  known 
to  those  engaged  in  the  business  of  unloading." 

0USTOBIS.« 


1.  26  [cit  Dlcctonarlo  de  Iteglslaclon 
p   316]. 

[a]  TIM  avtlMBtic  ImUipretatloa 
of  laws,  however,  la  that  ^Iven  by 
the  leKislator  himself.  Houston  v. 
Robertson.  2  Tex.  1,  26  [clt  Dlcclon- 
arlo  de  Leglslaclon  p  316],  See  also 
Authentic   6  C.  J.   862  note   43    [cj. 

93-83.  Toler  v.  White,  24  P.  Caa. 
No.  14,079,  1  Ware  280,  282  (where  It 
was  said:  "It  derives  Its  whola  au- 
thority from  the  silent  assent  of 
those  who  are  affected  by  It"). 

94.  American  BldK.,  etc.,  Assoc,  v. 
Mordock.  39  Nebr.  413,  58  NW  107, 
108. 

95.  Vivian  v.  Moat,  16  Ch.  D.  730, 
733. 

90.  Vivian  v.  Moat,  16  Ch.  D.  730, 
733.  See  generally  Landlord  and 
Tenant  [24  Cyc  1036  et  seqj. 

97.  Burrill  L..  D.  [clt  3  Blackstone 
Comm.  p  235;  3  Stephen  Comm.  p 
509]. 

98.  Burrill  L.  D.  [clt  2  Blackstone 
Comm.  p  236;  S  Stephen  Comm.  p 
50»). 

99.  Burrill  Ii.  D.  [cit  Termes  de  la 
Ley]. 

1.     Burrill  L.  D. 

See  also  Copyholder  13  C.  J.  p  935. 

a.  Black  L.  D.  [cit  8  Blackstone 
Comm.  p   33]. 

See  also  Court-Baron  15  C.  J.  p 
680. 

S.    Onstoaen  $ 

Liability  for  damages  to,  while  in  or 

entering    building    see    Negligence 

[29   Cyc   46B]. 
Production  of  by  broker  see  Brokers 

i  87. 

4.  Welnhouse  v.  Cronln,  68  Conn. 
350,  354,  36  A  45;  Dunshee  v.  Stand- 
ard Oil  Co.,  (Iowa)  126  NW  342,  844. 

[a]  XBteadiDir  eiurtomear  iaolvded. 
— A  mercantile  agency  agreed  to  sup- 
ply the  plaintiff  with  information  as 
to  the  standing  and  credit  of  his  cus- 
tomers In  the  communities  wherein 
they  respectively  resided.  In  con- 
struing the  word  customer  the  court 
!)ald:  "It  was  argued  by  Mr.  M.  C. 
Cameron  that  the  contract  of  the  de- 
fendants is  only  to  furnish  informa- 
tion to  their  subscribers  or  custom- 
ers, and  that  Wilson,  at  the  time  the 
information  was  given,  was  not  a 
eoatomer    of    the   plaintiff.      But    we 


must  give  to  the  word  'customers'  a 
reasonable  interpretation,  and  one  as 
nearly  as  possible  In  accordance  with 
the  expressed  Intention  of  the  par- 
ties. The  information  would  be  re- 
quired as  much  In  the  case  of  an  in- 
tending customer  as  an  actual  cus- 
tomer. Indeed  it  would  be  more  re- 
quisite In  the  case  of  an  intending 
than  an  actual  customer.  For  these 
reasons  we  think  the  word  'custom- 
ers,' as  used  in  the  notice  in  front 
of  the  book  furnished  to  each  sub- 
scriber, means  intending  or  actual 
customers."  McLean  v.  Dun,  39  U. 
C.  Q.  B.  551,  562.  Compare  Askew  v. 
Sllman,  95  Qa.  678,  681,  22  SB  573, 
(where  It  was  held  that  the  term.  In 
the  sense  of  the  right  of  a  customer 
of  a  partnership  to  notice  of  Its  dis- 
solution, means  one  whose  dealings 
with  the  partnership  have  been  con- 
fined to  the  purchase  of  Its  goods). 

[b]  <Th*  castomax'  of  a  retail 
dealer,  la  oUa  Is  one  to  whom  he 
makes  sales,  and  the  term  does  not  in 
Itself  imply  a  sale  under  contract, 
although  such  might  be  the  case." 
Dunshee  v.  Standard  OH  Co.,  (Iowa) 
126  NW  342,   344. 

B.  Great  Western  R.  Co.  v.  Lon- 
don, etc..  Banking  Co.,  [1900]  2  Q.  B. 
464,  472  (construing  45  &  46  Vict,  c. 
61,  ;S  81,  82).  See  also  Lacave  v. 
Credit  Lyonnals,  [1897]  1  Q.  B.  148, 
155,  (where  the  court,  per  Collins,  J., 
said:  "The  Act  means  what  It  says, 
and  that  protection  Is  only  given  for 
obvious  reasons  to  a  bank  Which  does 
collect  for  a  customer  in  the  real 
sense,  If  he  is  a  person  who  has  an 
account  at  the  bank"). 

e.  Matthews  v.  Brown,  63  L.  J. 
Q.  B.   494,  495. 

7.  Great  Western  R.  CM.  v.  London, 
etc.,  Banking  Co.,  [1900]  2  Q.  B.  464, 
472.  See  generally  Banks  and  Bank- 
ing 7  C.  J.  p  448. 

8.  A  maxim  meaning  "Custom 
must  be  taken  strictly."    Black  L.  D. 

9.  Ovatoiulioiwet 

Generally    see   (Customs    Duties   post 
p    528. 

Broker  see  Brokers  {   4. 

Entry    In   as   terminating   transit    of 
goods  sold  see  Sales   [35  (Tyc  503]. 

Weight  as  entitled  to  superior  credit 
in  action  for  short  delivery  of  car- 
go   see    Shipping    [36    Cyc    2311. 
la     Hutchinson  v.  Cleary,  3  N.  D. 

270.  273,  55  NW  729. 


11.  Hutchinson  v.  Cleary,  3  N.  D. 
270,  273,  56  NW  729.  See  also  Custom 
Work  post  p  688. 

la.  Black  L.  D.  [clt  1  Blackstone 
Comm.  p  75;  1  Stephen  Comm.  p  54]. 
See  also  Nathan  v.  Louisiana,  8  How. 
(U.  S.)  73,  12  L.  ed.  993;  Musson  v. 
Lake,  4  How.  (U.  S.)  262,  11  L.  ed. 
967;  Cramllngton  v.  Evans,  1  Show. 
4,  5,  89  Reprint  410,  (where  the  court, 
per  Holt,  J.,  said:  "I  know  no  distinc- 
tion between  lex  mercatoria,  and  con- 
suetude mercatorum");  Bills  and 
Notes  i  2;  Common  Law  i  13;  and 
generally     Customs     and     Usages     9 

[a]  As  part  ot  the  conuaon  law. — 
"The  custom  of  merchants  is  a  part 
of  the  common  law  of  this  kingdom, 
of  which  the  Judges  ought  to  take 
notice;  and  If  any  doubt  arises  about 
their  customs,  they  may  send  for  the 
merchants  to  know  their  customs." 
Per  Hobart,  C.  J.,  In  Vanheath  v. 
Turner,  Winch  24,  124  Reprint  20 
[quot  Adams  v.  Pittsburgh  Ins.  Co., 
95   Pa.   348,   355,   40  AmR   662}. 

13.  Legh  V.  Hewitt.  4  East  154, 
169,  102  Reprint  789.  See  also  Land- 
lord and  Tenant   [24  Cyo  1069]. 

[a]  As  maaaljsg  a  local  custom. — 
Where  a  tenant  promised  to  "use  and 
occupy  the  premises  In  a  good  and 
husbandlike  manner  according  to  the 
custom  of  the  country  where  the 
said  premises  He,"  the  court,  per 
Lord  Ellenborough,  C.  J.,  said:  "I 
understand  the  parties  to  have  meant 
no  more  than  this,  that  the  tenant 
should  conform  to  the  prevalent 
usage  of  the  country  where  the  lands 
He.  Prom  the  subject-matter  of  the 
contract  It  Is  evident  that  the  word 
custom,  as  here  used,  cannot  mean 
a  custom  In  the  strict  legal  slgrniflca- 
tlon  of  the  word;  for  that  must  be 
taken  with  reference  to  some  defined 
limit  or  space  which  Is  essential  to 
every  custom  properly  so  called.  .  .  . 
What  shall  be  considered  In  farming 
as  a  good  and  husbandlike  manner 
must  vary  exceedingly  according  to 
soil,  climate,  and  situation."  Legh  v. 
Hewitt.  4  East  154,  159,  102  Reprint 
789. 

14.  The  Joseph  W.  Brooks  Cargo, 
122  Ped.  881,  884.  See  generally 
Shipping  [36  Cyc  347-371]. 

15.  See  generally  Customs  and 
Usages  post  p  444;  Customs  Duties 
post  p  528. 
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OUSTOHS  AND  USAOES 

By  Donau)  J.  KisER* 
[UttttMS  Bot  la  tUa  Titl*^  tMktad  alMiwltma  la  tlila  Wmfe,  m—  Otom  Baf  •mbom  ta(M  p  445] 


X  DEFINITIONS,  DISTINOTIONS.  AND  STATUS  [if  1-6]  p  446 

A.  Custom  [4  1]  p  446 

B.  Usage  [}  2]  p  447 

C.  "Custtms"  and  "Usages"  Distinguished  [«  3]  p  447 

D.  Custom  as  Part  of  Common  Law  [5i  4-5]  p  448 

1.  In  General  [M]  P  448 

2.  Customs  of  Merchants  [f  5]  p  448 

E.  Particular  Customs  of  England  [(  6]  P  448 

n.  REQUISITES  AND  VALIDITY  [$$  7-38]  p  449 

A.  In  General  [$  7]  p  449 

B.  Antiquity  [f$  8-9]  p  449 

1.  Customs  Hnving  Force  of  Law  [5  8]  p  449 

2.  Particular  Customs  or  Usages  of  Trade  [$  9]  p  450 

C.  Certainty  and  Uniformity  [$  10]  p  451 

D.  CompuUory  Nature  [f  11]  p  453 
£.  Consistency  [$  12]  p  454 

F.  Continuity  [$  13]  p  454 

a  Generality  [U  14-16]  p  454 

1.  Common-Law  Customs  [$  14]  p  454 

2.  Trade  Customs  or  Usages  [H  15-16]  p  454 

a.  Necessity  [}  15]  p  454 

b.  Sufficiency  [}  16]  p  455 

H.  Knowledge  or  Notoriety  [$$  17-30]  p  458 

1.  General  Usages  [i  17]  p  458 

2.  Particular  Usages  [H  18-30]  p  458 

a.  General  Rule  [f  18]  P  458 

b.  Persons  in  Same  Trade  [J  19]  p  461 

c.  Particular  Market  [J  20]  p  462 

d.  Particular  Individuals  [J  21]  p  462  ' 

e.  Nonresidents   [}  22]   p  462 

£,  Applications  of  Rules  W  23-30]  p  463 

(1)  Agency  [$  23]  p  463 

(2)  Banking  H  24]  p  463 

(3)  Carriers  [f  25]  p  464 

(4)  Exchanges  and  Boards  of  Trade  [J  26]  p  464 

(5)  Insurance  [J  27]  p  465 

(6)  Interest  [$  28]  p  466 

(7)  Labor  and  Services  [f  29]  p  466 

(8)  Real  Estate  [$  30]  p  467 
I.   Morality  [J  31]  p  467 

J.  Must  Be  Peaceable  and  Acquiesced  in  [i  32]  p  467 
K.  Reasonableness  [i  33]  p  467 
L.  Legality  [U  34-38]  p  471 

1.  In  General  [f  34]  p  471        .'  t 

2.  Repugnancy  to  Statutes  [f  f  35-38]  p  475 

a.  In  General  [4  35]  p  475 

b.  Statutes  Defining  Words  [f  36]  p  476 

c.  Statutes  Governing  Public  Officers  [4  37]  p  476 

d.  Statutes  Prohibiting  Usury  [5  38]  p  477 

in.  APPUOATION,  OPERATION.  AND  EPFEOT  W  39-79]  p  477 

A.  Conflict  of  Laws  [f  39]  p  477 

B.  Customs  Construed  Strictly  [$  40]  p  477 

C.  Construction  of  Statutes,  Constitutions,  and  Charters  [J  41]  p  478 

D.  In  Particular  Relations  and  Callings  [H  42-57]  p  479 

1.  Banks  and  Banking;  Negotiable  Paper  [5  42]  p  479  _ 

•  Author  of  "Compromise  and  Settlement"   12   C.   J.    S12.  "Conflict  of  Laws"  12  C.  J.  427.  "Contracts"  H  C  ^ 
214,  "Workmen's  Compensation  Acts"  C.  J.;  and  contributing  editor  to  Cyclopedia  of  Law  and  Procedure. . 


For  latar  €«■•■,  dsTalopma&ts  and  eJuuMT**  in  the  law  see  cumulative  Annotations,  same  title,  page  »nd  note  number. 
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2.  Common  Carriers  and  Other  Bailees  [f  43]  p  481 

3.  Corporations  [J  44]  p  482 

4.  Insurance  [($  45-48]  p  483 

a.  In  General  [$  45]  p  483 

b.  Marine  Insurance  [$  46]  p  483 

c.  Fire  Insurance  [4  47]  p  &4 

d.  Life  Insurance  [^  48]  p  485 

5.  Landlord  and  Tenant  [$  4^]  P  485 

6.  Master  and  Servant  [i  50]  p  486 

7.  Principal  and  Agent  [(  51]  p  486 

8.  Attorney  and  Client  [i  52]  p  489 

9.  Partners  and  Partnership  [i  53]  p  489 

10.  Sales  W  54-55]  p  490 

a.  In  General  [$  54]  p  490 

b.  Warranty  of  Quality  [$  55]  p  492 

11.  Office  and  Officer  [}  56]  p  492 

12.  Interest  [5  57]  p  492 

E.  Interpretation  of  Contract  or  Writing  [JJ  58-76]  p  492 

1.  InjBeneral  [H  58-64]  p  492 

a.  Statement  of  Rule  [i  58]  p  492 

h.- Express  Incorporation  of  Usage  [4  59]  p  496 

c  Explaining  Ambiguities   [i  SO]  p  497 

d.  Common  Words  and  Terms  [(  61]  p  498 

e.  Technical  Terms  or  Words  PecuKar  to  Some  Art,  Calling,  or  Occupation  [$  62]  p  499 

f.  Adding  Unexpressed  Terms  to  Written  Agreements  [J  63]  p  499 

g.  Creation  of  Contract  [$64]  p  501 

2.  Contracts  of  Sale  W  65-66]  p  502 

a.  Quality  and  Description  of  Goods  [f  65]  p  502 

b.  Quantity,  Terms,  and  Price  [$  66]  p  503 

3.  Contracts  for  Work  and  Materials  [^  67]  p  504 

4.  Prirteipal  and  Agent  [%  68]  p  505 

5.  Mines  and  Mining  {%  69]  p  506 

6.  Master  and  Servant  [$  70]  p  506 

7.  Insurance  W  71-73]  p  506 

a.  In  General  [$  71]  p  506 

b.  Marine  Insurance  [{  72]  p  506 

c.  Fire  Insurance  [4  73]  p  507 

8.  Carriers  of  Goods  [4  74]  p  507 

9.  Deeds  [4  75]  p  508 
10.  Wills  [4  76]  p  508 

P.  Repugnancy  to  Express  Contract  [Jj  77-78]  p  508 

1.  General  Rules  [4  77]  p  508 

2.  Applications  of  Rules  [4  78]  p  513 
Q.  Retrospective  Effect  [4  79]  p  516 

17.  BSTABUSHMEVT  [44  80-95]  p  516 

A.  Pleading  [44  80-831  p  516 

1.  Necessity  [4  80]  p  516 

2.  Sufficiency  [4  81]  p  518 

3.  Time  for  Pleading  [4  82]  p  519 

4.  Variance   [4  83]  p  519 

B.  Evidence  [44  84-92]  p  519 

1.  Necessity  of  Proof  [4  84]  p  519 

2.  Burden  of  Proof  [4  85]  p  519 

3.  Order  of  Proof  and  Proper  Questions  [  4  86]  p  519 
4  Admissibility  of  Evidence   [44  87-90]  p  520 

a.  In  General  [4  87]  p  520 

b.  Opinion  Evidence  [44  88-89]  p  521 

(1)  In  General  [4  88]  p  521 

(2)  As  to  Construction  of  Words  [4  89]  p  x522 

c.  Evidence  of  Customs  at  Different  Places  or  in  Different  Trades  [4  00]  p  522 

5.  Weight  and  Sufficiency  of  Evidence  [44  91-92]  p  522 

a.  In  General  [4  91]   P  522 

b.  Proof  by  One  Witness  [4  92]  p  524 

C.  Competency  of  Witness  to  Prove  Custom  [4  93]  p  525 

D.  Questions  of  Law  and  Fact  [4  94]  p  525 

E.  Instructions  [4  95]  p  526 

OBOSS  BETEBBHCE8 

Acquiring  name  by  usagre: 

Generally  see  Vamaa  [29  Cyc  264]. 
r  ^^Von^te  name  see  Oorpomtloiia  [10  Cyc  IBl]. 
^mer'g  liability   as  affected   by   custom   see  Oanleza 

li  243.  284,  342,  364. 


Customary  methods  and  acts  as  test  of  negllirence  see 

VacUffeno*  [29  Cyc  435].  „',  ,.^ 

Custom   or  usage  affecting  construction  of:        'WVIV_ 


Fire   insurance  policy  see   71»  Inaaranca   [19  < 
660]. 
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[§  1 


Custom  or  usage  affectinK  construcilon  of: — continued 
Marine  Insurance  contract  see  Kkiln*  Hunmuw*  [2$ 
Cyc  581]. 

Habit  or  usage  of  individual  as  evidence  of  payment  see 
V»7aMB.t  [30  Cyc  1286]. 

Indian  divorce  custom  see  Slvoroe  [14  Cyc  577}. 

Judicial  notice  see  Evldsnoe  [16  Cyc  8781. 

Law  of  the  road  see  KlffliwayB  [37  Cyc  269] 

Marriage  cUstoms  see  Marriage  [26  Cyc  8311. 

Master's  liability  for  injury  to  servant  as  affected  by 


customary   methods,    eto.    see 

[2«  Cyc  11S5.  1168.  1260]. 
Mining  customs  see  inaaa  aad  Mlaerala  [21  Cyc  530]. 
Navigation  usages  and  customs  see  OolHilon  |  29. 
Opinion  evidence  see  Bvldenoe  [17  Cyc  25]. 
Railroad's  liability  for  negligence  toward  persons  other 

than  passengers  or  employees  see  Bailroada  [33  Cyc 

758,  828].  '^ 

Trespass  as  afCected  by  custom  or 

[38  Cyc  1043]. 


usage  see 


L    DEFINITIONS,  DISTINCTIONS,  AND  STATUS 


[i  1]  A.  Ciutom.  In  its  more  technical  legal 
sense,  a  custom  is  a  usage  which  has  obtained  the 
force  of  law.'  In  other  words,  it  is  a  law  established 
by  long  usage.^  It  differs  from  prescription  in  the 
fact  that  prescription  is  the  making  of  a  right  while 
custom  is  the  making  of  a  law.*  The  word  "cus- 
tom" is  also  employed  by  the  courts  in  its  more 


1.  Minis  v.  NeUon,  43  Fed.  777, 
779  (where  the  court  said:  "A  cus- 
tom is  an  unwritten  law,  established 
by  long  usage  and  the  consent  of 
our  ancestors.  Usage  is  the  legal 
evidence  of  the  custom.  It  may  be 
further  defined  to  be  usage  which  has 
obtained  the  force  of  law,  and  Is,  In 
truth,  the  binding  law  within  a  par- 
ticular district  or  at  a  particular 
place  as  to  the  persona  and  things 
which  it  concerns"). 

[a]  Umllar  Oallaltlona. — (1)  "The 
practice  long  used  and  received, 
which  has  acquired  the  force  of 
law."  Panaud  v.  Jones,  1  Cal.  488, 
498.  (2)  Usage  so  long  established 
and  80  well  known  as  to  liave  ac- 
quired the  force  of  law."  Adams  v. 
Pittsburg  Ins,  Co.,  76  Pa.  411,  414. 
(3)  "That  length  of  usage  which  has 
become  law.  It  is  a  usage  which 
has  acquired  the  force  of  law."  Walls 
V.  Bailey,  49  N.  T.  464,  471,  10  AmR 
407  [quot  Robinson  v.  New  Yorlc.  etc., 
SS.  Co.,  63  App.  Div.  211,  217,  71 
NTS  424].  See  also  Nelson  v.  South- 
er.! Pac.  R.  Co..  15  Utah  325.  8S1, 
49  P  644  [quot  Anderson  L.  D.].  (4) 
"Long-established  practice,  consid- 
ered OH  unwritten  law,  and  resting 
for  authority  on  long  consent;  usage." 
Webster  D.  [quot  Nelson  v.  South- 
ern Pac.  Co.,  supra].  (5)  "Such  a 
usage  as  by  common  consent  and 
uniform  practice  has  become  the  law 
of  the  place  or  of  the  subject  mat- 
ter to  which  It  relates."  In  re  Wtl- 
kes-Barre  Tp.,  7  Kulp  (Pa.)  529, 
S31;  Bouvler  L.  D.  [quot  Nelson  v. 
Southern  Pac.  Co.,  16  Utah  326,  381, 
49  P  644].  See  also  Chirrie  v.  Syndi- 
cate, 104  111.  A.  165.  (6)  "Something 
which  has,  by  Its  universality  and 
antiquity,  acquired  the  force  and  ef- 
fect of  law,  in  a  particular  place  or 
country,  in  respect  to  the  subject- 
matter  to  which  it  relates."  Hiorn- 
Ingstar  v.  Cunningham,  110  Ind.  328, 
334,  11  NE  693,  69  AmR  211.  (7) 
"Customs  have  sprung  from  the  ne- 
cessities and  the  convenience  of 
business  and  prevailed  in  duration 
and  extent  until  they  acquired  the 
force  of  law.  This  mass  of  our  Jur- 
isprudence has  thus  grown,  and  will 
continue  to  grow,  by  successive  ac- 
cretions." Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  (U.  S.) 
604,  651,  19  L.  ed.  1008.  (8)  "Cus- 
toms, according  to  our  Civil  Code,  re- 
sult from  a  long  series  of  actions, 
constantly  repeated,  which  have  by 
such  repetition,  and  by  uninterrupted 
acquiescence,  acquired  the  force  bf  a 
tacit  and  common  consent.  La.  Code, 
art  3."  Broussard  v.  Bernard,  7 
La.   211.   215. 

[  b  ]  Other  JnOloUl  Aeflaitlona, — ( 1 ) 
Local  common  law.  Hammerton  v. 
Honey,  24  Wkly.  Rep.  603  (where  Jes- 
se], M.  R.,  said:  "It  is  common  law 
because  It  is  not  statute  law;  it  Is 
local  law  because  it  is  the  law  of  a 
particular  place  as  distinguished 
from  general  common  law"):  Grand 
Hotbl  Co.  v.  Cross,  44  U.  C.  Q.  B. 
163,    170.      (2)    "Something    that    has 


the  effect  of  local  law."  Hall  y, 
Nottingham,  1  Er.  D.  1,  8.  (3)  "The 
law  or  rule  which  Is  not  written." 
Strotber  v.  Lucas,  12  Pet.  (U.  S.) 
410,  445,  9  L.  ed.  1137.  (4)  "Un- 
written law  that  has  been  introduced 
by  use."  Cutter  v,  Waddlngham,  22 
Mo.  206,  283.  (5)  "'Unwritten  law, 
establi.^hed  by  common  consent  and 
uniform  practice,  from  time  immemo- 
rial." Lindsay  v.  Cusimano,  12  Fed. 
504,  506.  (6)  "Something  which  has 
the  force  and  effect  of  law."  Hursh 
v.  North,  40  Pa.  241,  243.  (7)  "A 
practice  which  is  universal,  or  almost 
universal,  in  the  trade  in  question." 
Smith  v.  Sixty  Thousand  Feet  of 
Yellow  Pine  Lumber,  2  Fed.  ^6,  399. 
(8)  "The  old  and  general  usage  that 
has  obtained  the  force  of  law  and 
established  a  recognized  usage  of  a 
particular  trade  or  vocation,  as  the 
custom  of  merchants.  Synonyms, 
manner,  practice,  etc"  Standard  D. 
[quot  Kent  v.  Patterson,  80  Misc. 
660,   561,    141   NTS   932}. 

[c]  Onatom  •■  law  «iid*r  Spanish 
tiy»tem<  Blidell  v.  Qrandjean,  111  U. 
S.  412,  4  set  475,  28  L.  ed.  321; 
Strother  v.  Lucas,  12  Pet.  (U.  S'.) 
410  9  L.  ed.  1137;  Panaud  v.  Jones, 
1  Cal.  488;  Cutter  v.  Waddlngham, 
22  Mo.  206. 

[d]  A  onatom  la  looal  and  Is 
alleged  in  no  person,  but  is  laid  with- 
in some  manor  or  other  place.  Lit- 
tlefleld  v.  Maxwell,  31  Me.  134,  141, 
50   AmR    653    [cit    Coke    Litt.    114al. 

a.  Wilcox  v.  Wood,  9  Wend.  (N. 
Y.)  346,  349;  American  Lead  Pencil 
Co.  V.  Nashville,  etc.,  R.  Co.,  124 
Tenn.  57,  64,  134  SW  613.  32  LRANS 
323  [olt  Cyc};  Linn-Regis  v.  Taylor, 
3   Lev.    160,   83    Reprint    629. 

"Custom  Is  unwritten  law  estab- 
lished by  common  consent  and  uni- 
form practice  from  time  immemo- 
rial." Lindsay  v.  Cusimano,  12  Fed. 
504,    606. 

"A  great  body  of  our  law  is  the 
growth  of  custom  and  usage  govern- 
ing the  conduct  of  men  and  flxing 
their  rights."  Williams  v.  Tyler,  14 
Ala.   A.    591,   616,   71   S   61. 

"  'Custom  is  the  law  or  rule  which 
Is  not  written,  and  which  men  have 
used  for  a  long  time,  supporting 
themselves  by  it  In  the  things  and 
reasons  with  respect  to  which  they 
have  exercised  it:  On  which  defini- 
tion are  founded  three  axioms":  1. 
That  custom  is  Introduced  by  the 
people,  under  which  name  we  un- 
derstand the  union  or  assemblage  of 
persons  of  all  descriptions,  of  that 
country  where  they  are  collected.  2. 
That  it  derives  Its  authority  from 
"the  express  or  tacit  consent  of  the 
King.  3.  That  once  Introduced  it 
has  the  force  of  law.  To  establish 
a  custom,  the  whole  or  greater  part 
of  the  people  ought  to  concur  In  it. 
.  .  .  Customs  are  general  or  particu- 
lar; the  latter  respects  a  speciflc 
thing,  a  particular  person  or  place, 
or  with  respect  to  the  whole  of  cer- 
tain persons  or  places;  general,  with 
respect  to  specific  acts  of  all  the  In- 


popular  sense  of  a  practice  or  course  of  acting.^ 
It  is  in  this  sense  that  we  find  it  used  most  fre- 
quently in  the  discussion  of  the  admissibility  of 
evidence  of  "custom"  as  bearing  upon  questions 
of  negligence.* 

Oenetal  and  particular  ciutoins.    General  customs 
are  such  as  prevail  throughout  a  country  and  be- 

habltants  of  the  kingdom,  and  may 
destroy  the  law;  but  a  particular  cus- 
tom in  any  province  or  seignory,  has 
only  this  effect  in  ttiat  district  or 
part  where  it  hath  been  exercised." 
Strother  v.  Lucas,  12  Pet.  (U.  S.) 
410,   445,  9  L.  ed.  1137. 

"In  Kngland,  and  in  the  states  of 
this  Union  which  liave  no  written 
constitution,  it  is  the  supreme  law; 
always  deemed  to  have  had  its  origin 
in  an  act  of  a  state  legislature  of 
competent  power  to  make  it  valid  and 
binding,  or  an  act  of  'parliament; 
which,  representing  all  the  intiablt- 
ants  of  the  kingdom,  acts  with  the 
consent  of  all,  exercises  the  power  of 
all,  and  Its  acta  become  binding  by 
the  authority  of  all."  U.  S.  v.  Arre- 
dondo,  6  Pet.  (U.  8.)  <tl.  716.  8  L,. 
ed.    647. 

3.  Linn-Regis  v.  Taylor,  S  Lev. 
160,  83  Reprint  629;  i  Blackstone 
Comm.  p  263. 

4.  Mo. — Spencer  T.  .  Bruner,  126 
Mo.  A.  94,  103  SW  678;  Brunke  v. 
Missouri,  etc.,  Tel.  Co.,  116  Mo.  A. 
SC,  00  SW  753. 

Nebr. — Qlants  v.  Chicago,  etc,  R. 
Co.,   90   Nebr.    606.   134    NW   242. 

Utah. — Nelson  v.  Southern  Pac  Co., 
16    Utah    325,    49   P   644. 

Wis. — Collins  v.  Chicago,  etc,  R. 
Co.,   150  Wis.   305,   136   NW  628. 

Bng. — Muggleton  v.  Bamett,  3  H. 
&  N.  663,  157  Reprint  270. 

5.  See  Carter  v.  Sioux  City  Serv- 
ice Co.,  160  Iowa  78,  87,  141  NW  26 
(where  the  court;  holding  that  cer- 
tain evidence  had  been  properly  ad- 
mitted, said:  "There  are  certain 
■irules  of  law  applicable  to  'customs.' 
These  rules  are  usually  applicable  to 
what  Is  called  the  custom  of  a  trade 
or  locality.  In  an  appropriate  case 
a  custom  may  be  made  the  basis  or 
measure  of  a  liability.  It  may  be- 
come a  part  of  an  implied  contract. 
In  such  cases  universality,  certainty, 
notoriety,  and  perhaps  other  charac- 
teristics must  be  shown.  .  .  .  The 
subject  of  custom  in  that  sense  is 
not  involved  here.  The  fact  that  the . 
term  'custom'  was  used  in  the  testi- 
mony of  the  witnesses  is  not  con- 
trolling. "The  word  has  its  Indiscrim- 
inate uses  in  the  English  language. 
We  have  before  us  here  only  an  at- 
tempt to  show  the  usual  method  of 
doing  a  practical  thing,  which  must 
necessarily  be  done  in  some  way,  and 
may  perhaps  be  done  in  a  variety  of 
ways.  And,  if  It  be  proper  to  sho-w 
the  usual  method  of  doing  a  thing. 
did  the  evidence  become  inadmis- 
sible because  it  disclosed  that  there 
was  more  or  less  variation  in  the 
usual  method?  And  yet  it  is  con- 
tended here  by  appellants,  that  be- 
cause the  usual  method  according  to 
the  witnesses  was  not  rigidly  defi- 
nite and  certain  and  uniform  under 
all  circumstances,  therefore  the  evi- 
dence was  not  admissible  at  all.  .  .  . 
Evidence  of  usual  method  or  prac- 
tice is  very  common  where  a  ques- 
tion of  negligence  is  involved");  Frits 
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eome  the  law  of  that  country;  particular  customs 
are  such  as  prevail  in  some  county,  city,  town, 
parish,  or  place.* 

[\  2]  B.  Usage.  A  usage  in  its  most  extensive 
meaning  includes  both  custom  and  prescription ;  but 
in  its  narrbwer  signification  it  refers  to  a  general 
habit,  mode,  or  course  of  procedure.^  A  mere 
general  belief  on  the  part  of  a  class  of  persons  as  to 
their  rights  and  liabilities  under  certain  facts  does 

lawful     public 


not  constitute  a  usage;  it  consists  in  a  mode  of 
dealing,  a  course  of  conduct — ^in  what  is  done,  not 
what  is  thought.* 

[f  31  0.  "Customs"  and  "Usages"  Distiii- 
guished.  As  may  be  seen  from  the  forgoing  defi- 
nitions, there  is  a  nuirked  distinction  between  a 
usage  and  custom,  to  which  the  courts  have  called 
attention,*  but  which  has  not  in  all  cases  been  ob- 


its, 71  P  209  (taoldlng  that  the  use 
of  the  words  "usage,"  "usual,"  "cus- 
tom," and  "ordinary,"  In  certain  ques- 
tiona  asked.  In  a  neKllgence  case,  did 
not  convert  them  into  inquiries  rela- 
tive to  the  existence  of  any  "cus- 
tom," where  It  was  apparent  that  the 
only  object  of  the  Inquiry  was  to  In- 
form the^Jury  as  to  the  ordinary  man- 
ner In  which  the  work  Inquired  about 
was  performed,  and  from  the  result 
of  such  inquiry  determine  whether 
defendants  were  or  were  not  guilty 
of  negligence):  Collins  v.  Chicago, 
etc.,  R.  Co.,  150  Wis.  305,  310,  136 
NW  (28  (where,  in  a  negligence  case, 
the  court  said  with  regard  to  the 
admission  of  testimony  relative  to 
the  usual  mode  of  rebuilding  bridges 
on  a  line  of  railroad  in  operation  and 
in  relation  to  the  mode  of  conduct-. 
Ing  the  work  at  the  time  and  place 
in  question:  "This  is  not  a  question 
of  custom  nor  is  it  governed  by  the 
law  of  custom.  Popularly,  custom 
may  be  used  as  a  synonym  for  mode 
or  practice,  but  in  law  a  custom 
means  something  else.  Great  liber- 
ality Is  allowed  in  the  introduction 
of  evidence  relating  to  the  mode  of 
practice  of  carrying  on  the  work  In 
question  or  somewhat  similar  work"). 
AdjnlsilblUty  of  evUISBo*  of  bkbtt 
or  conn*  of  aetlsf  i 
Generally  see  Evidence  [17  Cyc  281]. 
In  action: 
Against     carrier    see    Carriers     | 

1448. 
For  injury   to  servant   see   Master 
and  Servant  [26  Cyc  1155,   1168, 
12501. 
For  Injuries  by  railroad  other  than 
as  employer  or  carrier  see  Rail- 
roads  (33  Cyc  758,   828]. 
For  negltcrence  generally  see  Neg- 
ligence   [29   Cyc   435]. 
S,    Bodflsh  v.   Fox.    23    Me.    90,    94. 
J9  AmD  611.     See  Spears  v.  Ward.  48. 
Ind.  541,  545   < where  It  Is  said:  "The 
common  law  is  a  system   of  general 
customs  applicable   to   the   rights   of 
man  in  all   the  various  pursuits  and 
relations  of  life.     Besides   this   gen- 
eral  system    of   customs,    there    are 
particular    customs    which    are    con- 
tned    to     some     particular    buslncRS, 
trade,  or  pursuit,  or  to  some  certain 
locality,  and  which  are  sometimes  al- 
lowed to  change,  modify,  or  aid  the 
system  of  general  customs  known  as 
Ihe  unwritten  or  common  law"). 

7.  Wilmington  City  R.  Co.  v. 
White.  22  Del.  363,  372.  66  A.  1009 
tcit  Cyc];  Parsons  v.  Hill,  15  App. 
'D.  C.)  532;  Lowry  v.  Read,  3 
Brewst.    fPa.)    452.    456. 

[a]  Other  ludidal  daflaltloBS, — 
(1)  "An  established  method  of  deal- 
ing, adopted  in  a  particular  place,  or 
by  those  engraged  In  a  particular 
vocation  or  trade,  which  acquires 
legal  force  because  people  make  con- 
tracts in  reference  to  it."  Byrd  v. 
Beall.  150  Ala.  122,  126,  43  S  749, 
124  AmSR  60;  Currie  v.  Syndicate, 
104  111.  A.  165.  169;  Hudson  v.  Cin- 
cinnati, etc.,  R.  Co..  152  Ky.  711, 
Tn,  154  SW^  47,  46  LRANS  184.  Ann 
Cagl916  B  98.  To  same  effect  Morn- 
ingstar  v.  Cunningham.  110  Ind.  328, 
n  KB  593,  59  AmR  211 ;  Lowry  v. 
Read,  3  Brewst.  (Pa.)  452.  (2)  "Us- 
age comprehends  the  habits,  modes, 
and  course  of  dealing  which  are  gen- 
erally observed,  either  In  any  par- 
ticular branch  of  trade,  or  In  all  mer- 
cantile transactions."  Woldert  v.  Ar- 
Wge,  4  Tex.  Civ.  A.  692,  696,  23  SW 
19S2  felt  2  Oreenleaf  Ev.  p  234  pars 
248,  251  2S2].  (S)  "Usage  has  been 
deSned  to  bo  aneli  a  reasonable  and 


custom  concerning 
transactions  of  the  same  nature  as 
those  which  are  to  be  affected  there- 
by, existing  at  the  place  where  the 
obligation  is  to  be  performed,  and 
either  known  to  the  parties,  or  so 
well  established,  general  and  uni- 
form, that  they  are  presumed  to  have 
acted  with  reference  to  the  usage. 
Usage  in  a  particular  locality  Is. 
something  which  exists  in  general 
repute  in  the  trade  affected  thereby 
In  that  community,  and  all  residents 
are  supposed  to  know  of  its  existence 
and  are  presumed  to  act  and  contract 
with  reference  to  It."  Miller  v. 
Wiggins,  227  Pa.  564,  568,  76  A.  711. 
19  AnnCas   942. 

[b]  atatntorr  daHnltlons  —  (1) 
"Usage  is  a  reasonable  and  lawful 
public  custom  concerning  transac- 
tions of  the  same  nature  as  those 
which  are  to  be  affected  thereby,  ex- 
isting at  the  place  where  the  obliga- 
tion Is  to  be  performed,  and  either 
known  to  the  parties  or  so  well  es- 
tablished, general  and  uniform  that 
they  must  be  presumed  to  have  acted 
with  reference  thereto."  Rev.  Codes 
i  5128  [quot  Fargo  First.  Nat.  Bank 
v.  Minneapolis,  etc..  El.  Co.,  11  N.  D. 
280,  285,  91  NW  436].  (2)  "That 
which  Is  generally  practiced  in  af- 
fairs of  the  same  nature  with  that 
which  forms  the  subject  of  the  con- 
tract." La.  Rev.  Civ.  Code  (1909) 
art  1966. 

[c]  UsarM  of  txaas, — "When  the 
term  usages  of  trade  Is  made  u^e 
of.  It  admits  of  an  application,  either 
to  the  general  usages  of  trade,  which 
compose  the  law  of  merchants,  of 
universal  authority  among  commer- 
cial men  In  civilized  societies,  and 
forming  one  of  the  constituent  parts 
of  the  laws  of  this  state,  as  the  gen- 
eral law  of  the  land,  or  to  usages  of 
local  origin,  or  prevailing  in  a  par- 
ticular branch  of  trade.  The  former 
are  considered  In  the  nature  of  those 
positive  laws,  of  which  every  member 
of  the  community  Is  presumed  to  be 
conusant,  and  which  are  resorted  to 
as  known  and  established  tests  of 
contracts,  In  all  cases  arising  under 
them.  The  other  depends  upon  the 
usage  of  the  persons  engaged  In  the 
traffic,  to  which  they  apply,  the 
knowledge  of  which  is  not  legally 
Imposed  on  the  community,  but  de- 
rives Its  binding  force  from  the  sup- 
posed knowledge  of  the  persons,  en- 
gaged in  that  particular  species  of 
traffic,  at  the  place,  or  In  the  trade 
In  which  it  obtains.  The  latter  may 
be  proved  by  witnesses."  Slei?ht  v. 
Hartshorne,  2  Johns.  (N.Y.)  531,  541 
(per  Kent,  Chancellor). 

8,  The  John  H.  C!annon,  51  Fed. 
46;  Cox  V.  O'RIley,  4  Ind.  368,  58 
AmD  633;  Fletcher  v.  Seekell,  1  R. 
I.  267. 

9.  V.  B. — Eames  v.  H.  B.  Claflln 
Co.,    239    Fed.    631,    152    CCA    465. 

Ala. — Byrd  v.  Beall,  160  Ala.  122, 
43    S  749.   751,   124   AmSR    [clt  Cyc]. 

Ind. — Mornlngstar  v.  Cunningham, 
110  Ind.  328,  11  NE  593,  59  AmR 
211. 

Iowa. — ^Mllroy  v.  Chicago,  etc.,  R. 
Co..  98  Iowa  188.  67  NW  276. 

Mo. — Cutter  v.  Waddingham,  22 
Mo.  206:  Joseph  V.  Andrews  Co.,  72 
Mo.  A.  551. 

N.  D. — Power  V.  Bowdle,  3  N.  D. 
107,  64  NW  404,  44  AmSR  511,  21 
LRA    328. 

Pa. — Lowry  v.  Read,  t  Brewst. 
452. 

Tenn. — American  Lead  Pencil  Co.  v. 
Nashville,  etc.,  R.  Co.,  124  Tenn.  57. 


134   SW   613,    32    LRANS    323. 

Ont. — ^Re  Watson,  21  Ont.  5S8: 
Talbot  V.  Poole,  15  Ont  Pr.  99. 

[a]  ■tatanants  of  distinetioB.— 
(1)  "Strictly  speaking,  there  Is  a  dis- 
tinction between  'custom'  and  'usage'; 
'custom'  referring  rather  to  those 
usages  which  have  existed  and  been 
universally  recognized  for  so  long  a 
period  as  to  have  acquired  the  force 
of  law,  and  to  be  binding  without 
regard  to  the  assent  of  the  individ- 
ual, and  such  as  the  'law  merchant," 
etc.,  while  'usage'  refers  to  'an  es- 
tablished method  of  dealing,  adopted 
in  a  particular  place,  or  by  those 
engaged  in  a  particular  vocation  or 
trade,  which  acquires  legal  force  be- 
cause people  make  contracts  In  refer- 
ence to  It.'  "  Byrd  V.  Beall,  150  Ala. 
122,  126,  43  8  749,  124  AmSR  60  [clt 
Cyc],  (2)  "The  distinction  between 
a  usage  of  trade  and  a  common  law 
custom,  has  not  always  been  ob- 
served. A  custom  Is  something  which 
has,  by  Its  universality  and  antiquity, 
acquired  the  force  and  effect  of  law, 
in  a  particular  place  or  country.  In 
respect  to  the  subject-matter  to 
which  It  relates,  and  Is  ordinarily 
taken  notice  of 'without  proof.  Thus, 
when  a  payee  endorses  his  name  on 
the  back  of  a  promissory  note,  the 
law,  by  a  force  of  a  pervading  and 
universal  custom.  Imports  a  well  rec- 
ognized contract  into  the  transac- 
tion." Mornlngstar  v.  Cunnlilgham. 
110  Ind.  328,  334,  11  NB  593,  59  AmR 
211.  (3)  "Technically  speaking,  thera 
Is  a  wide  distinction  between  a  us- 
age of  trade  and  a  common-law  cus- 
tom; for  a  custom  is  something  which 
has,  by  Its  universality  and  antiquity, 
acquired  the  force  and  effect  of  law 
In  the  particular  place  or  country  in 
respect  to  the  subject-matter,  to 
which  It  relates,  and  Is  ordinarily 
taken  notice  of  without  proof  (Wil- 
cox V.  Wood,  9  Wend.  (N.  T.)  346), 
whereas  a^sage  Is  simply  a  mode  of 
dealing  In  a  particular  locality,  or 
among  persons  in  a  particular  busi- 
ness or  trade,  and  it  derives  its  bind- 
ing force  from  the  supposed  or  estab- 
lished knowledge  of  the  persons  en- 
gaged In  the  particular  traffic  at  the 
place  or  In  the  trade  to  which  it  re- 
lates." Milroy  V.  Chicago,  etc.,  R. 
Co..  98  Iowa  188,  194,  67  NW  276.  (4) 
"We  must  not  confound  custom  with 
usage:  usage  Is  no  more  than  a  fact, 
custom  is  a  law;  there  may  be  usage 
without  custom,  but  there  can  be  no 
custom  without  usage  to  accompany 
or  precede  It;  usage  consists  In  the 
repetition  of  acts,  and  custom  arises 
out  of  this  repetition."  Cutter  v. 
Waddingham,  22  Mo.  206,  284  [quot 
Escrlche  Dicclonarlo].  (5)  "There  is  a 
clear  distinction  between  usage,  how- 
ever general,  and  custom.  Usage  Is 
a  local  practice,  and  muat  be  proved. 
Custom  is  general  practice,  judicially 
noticed  without  proof.  Usage  is  the 
fact.  Custom  Is  the  law.  There  may 
be  usage  without  custom,  but  there 
can  be  no  custom  'without  usage  to 
accompany  or  precede  It.  Usage  con- 
sists of  a  repetition  of  acts.  Custom 
arises  out  of  this  repetition.  Usage 
is  the  evidence  of  custom.  Usage 
is  inductive,  based  on  consent  of 
persons  in  a  locality.  Custom  is  de- 
ductive, making  established  local  us- 
age a  law.  Whart.  Ev.  {  965;  And. 
Diet.  Law,  "Chistom"  and  "Usage." 
From  these  definitions  it  would  seem 
to  follow  that  there  may  exist  a 
usage  that  would  affect  or  control  a 
contract,  and  yet  not  reach  the  dig- 
nity of  a  custom  or  law."     Power  v. 


448     [17  C.  J.] 


CUSTOMS  AND  USAGES 


[§§3-* 


served;*'  and  the  term  "euatom"  has  frequently 
been  used  as  a  ^neric  term.'*  In  this  article  the 
term  "custom"  will,  except  where  an  intention  to 
use  it  in  its  technical  sense  is  indicated,  be  used 
as  it  ordinarily  is  by  the  courts  as  a  term  coordinate 
with  "usage,"  and  not  as  indicating  a  usage  which 
has  acquired  the  status  of  a  rule  of  law. 

[i  4]  D.  Onstom  as  Part  of  Oommon  Law— 1. 
In  GteneraL  It  is  obvious  from  the  definition  of  a 
custom  "  that  a  general  custom  forms  a  part  of  the 
oommon  law;**  and  that  when  once  established  it 
may  be  displaced  by  statute,**  although  it  would 
seem  that  long  continued  nonusage  affords  strong 
evidence  of  nonexistence  of  the  custom.*' 

[$  6]  2.  Customs  of  Merchants.  While  the 
early  customs  of  the  common  law  relate  generally  to 
land,  the  customs  of  merchants  came  later  to  be 
recognized  by  the  English  courts.  By  these  are 
meant  those  rules  relative  to  bills  of  ^exchange,  part- 
nership, and  other  commercial  transactions  which 


Bowdle.  3  N.  D.  107,  123,  64  MW  404. 
44  AmSR  611,  21  Li;^  328.  (6)  "A 
usage  differs  from  a  custom,  in  that 
it  does  not  require  that  it  should  be 
Immemorial  to  establish  it."  Lowry 
V.  Read,  3  Brewst.  (Pa.)  452,  466. 
(7)  "Usage,  then  ...  is  the  grerm, 
which,  by  constant  repetition,  and 
general  u-se,  and  great  antiquity,  de- 
velops into  custom;  and  custom,  when 
fully  developed,  is  a  law."  American 
Lead  Pencil  Co.  v.  Nashville,  etc.,  R. 
Co.,  124  Tenn.  67,  64,  134  SW  613, 
32  LRANS  323. 

10.  Lane  v.  Union  Nat.  Bank,  3 
Ind.  A.  299.  29  NE  613;  Richmond 
V.  Union  Steamboat  Co.,  87  N.  T.  240; 
Wilcox  V.  Wood,  9  Wend.  (N.  T.> 
346;  Power  v.  Bowdle,  3  N.  D.  107, 
123,  ^  NW  404,  44  AmSR  611, 
21  LRA  328. 

"The  words  custom  and  usage  are 
often  used  In  the  books  as  convertible 
terms."  Walls  v.  Bailey,  49  N.  T. 
464,  472.  10  AmR  407. 

"These  distinctions  between  usage 
and  custom  have  not  always  been  ob- 
served. The  wofds  are  often  used  In- 
terchangeably, and  not  a  little  confu- 
sion has  followed  this  Inadvertence." 
Power  V.  Bowdle,  supra. 

11.  Byrd  v.  Beall,  150  Ala.  122, 
126,  43  S  749.  124  AmSR  6Qi,     ■ 

"It  is  a  usage,  strictly  speaking, 
which  Is  sought  to  be  proved  in  this 
case.  In  discussing  It  we  may.  In 
following  the  wording  of  decisions, 
use  the  word  'custom.' "  Byrd  v. 
Beall,  supra. 

la.     See   supra    t    1- 

13.  Barlow  v.  Lambert,  28  Ala. 
704,  66  AmD  374;  Albright  v.  Cort- 
rlght.  64  N.  J.  L.  330.  45  A  634,  81 
AmSR  504,  48  LRA  616;  Walls  v. 
Bailey,  49  N.  T.  464.  10  AmR  407. 
See  Smith  v.  D.  O.  Mills,  etc.,  Nat. 
Bank.  191  Fed.  226,  231  (where  the 
court.  In  speaking  of  evidence  of  a 
banking  usage,  said.  "In  the  first 
place,  no  local  custom  was  shown. 
The  evidence  on  behalf  of  defendant 
in  that  regard  tended  to  show  that 
the  custom  with  the  banks  of  Sacra- 
mento was  the  same  as  existed  all 
over  the  country.  In  other  words, 
that  it  was  not  a  local  custom  at  all. 
The  custom  throughout  the  country 
Is  controlled  by  the  courts  of  the 
various  states;  and  the  decisions  of 
the  courts  of  the  different  states 
show  that  no  such  general  custom 
prevails");  WUcocks  v.  Phillips,  29 
F.  Cas.  No.  17.639,  1  Wall  Jr. 
47  (where  the  court  said:  "The  us- 
age of  merchants  constitutes  the 
law  of  merchants;  It  Is  a  rule  of  their 
own  making  and  binds  when  no  other 
law  Is  applicable.  The  Influence  of 
usage  is  universal.  It  attaches  to 
nation  and  individuals.  It  creates 
obligations.  It  Interprets  laws.  In 
all  governments,  and   In  every  com- 


munity there  are  laws  of  usage  and 
custom.  Where  a  publlck  officer  has 
compensation  fixed  by  statute,  though 
usage  cannot  alter  the  law,  yet  it  is 
evidence  of  the  construction  given  to 
the  law,  and  is  binding  on  past  trans- 
actions. PublicU  officers  may,  by  us- 
age, be  entitled  to  compensation  for 
services  beyond  the  line  of  their  reg- 
ular duty,  and  usage  will  regulate 
the  amount  of  their  compensation. 
General  custom  is  a  general  law,  and 
forms  the  law  of  contracts,  and  this, 
sometimes,  though  it  be  at  variance 
with  their  terms.  It  controls  even 
the  pcinclples  of  law.  Thus  the  right 
to  the  way-going  crop,  days  of  grace 
and  time  of  protest,  are  regulated  by 
the  usage  of  the  place  or  bank,  and 
affect  even  those  who  have  no  notice 
of  the  custom.  The  ancient,  estab- 
lished, uniform  and  known  custom  of 
persons  engaged  in  any  trade  makes 
a  law  for  that  trade,  though  it 
Is  not  applicable  to  other  trade.  It  Is 
their  way  of  doing  business.  It  Is 
the  rule  to  which  all  who  enter  that 
trade,  are  understood  to  consent.  It 
makes,  supplies,  and  construes  their 
contracts");  Missouri,  etc.,  R.  Co. 
v.  Ryon,  (Tex.  Civ.  A.)  177  SW  525 
(holding  that  customs  of  trades  and 
provisions  not  repugnant  to  express 
statutes  or  rules  of  laws  have  the 
force  of  law);  Harris  v.  Car- 
son, 7  Leigh  (34  Ta.)  632,  638,  30 
AmD  510  (where  it  was  said:  "In 
England,  where  they  have  particular 
customs,  the  custom  of  the  county  in 
which  the  land  lies  is  as  much  the 
law  of  that  county,  as  the  common 
law  is  the  law  of  the  other  parts  of 
the  country  where  they  have  no  such 
particular  custom.  The  particular 
custom  prevents  the  application  of 
the  common  law  to  the  county  or 
district  in  which  the  custom  prevails, 
by  shewing  that  the  common  law,  as 
to  this  subject,  never  had  any  ex- 
istence  In   that   county   or   district"). 

"A  general  custom  is  the  common 
law  Itself,  or  a  part  of  It."  Walls 
V.  Bailey,  49  N.  T.  464,  10  AmR  407. 

Onatoma  •■  part  of  oommon  law 
see  Common   Law  S   13. 

[a]  By  the  ose  of  the  word  "laws," 
in  •  tieaty,  is  Included  custom  and 
usage,  when  once  settled,  although 
recent.  Strother  v.  Lucas.  12  Pet. 
(U.    S.)    410,    9    L.    ed.    1137. 

[b]  Bvery  owrtom  sapposas  as  act 
of  pMllameat  or  a  law  made  In  for- 
mer times  by  an  equivalent  power, 
although  It  was  not  actually  called 
a  parliament.  Harland  v.  Cooke, 
Freem.   319,   89  Reorlnt   236. 

14.  Hammerton  v.  Honey.  24  Wkly. 
Rep.  603.  See  Qreen  v.  Reg.,  1  App. 
Cas.  513  (where  It  was  held  that,  as 
a  rule,  existing  customs  or  rights 
are  not  to  be  taken  away  by  mere 
general    words    In    an   act    of   parlla- 


convenience  had  suggested  and  '  experience  had 
adopted  and  made  general.  Those  customs  which 
were  seen  to  be  universally  and  notoriously  preva- 
lent among  merchants  and  which  had  been  found  by 
experience  to  be  of  public  benefit  were  soon  adopted 
by  the  law  merchant,  and  became  a  part  of  the  gen- 
eral law  of  England.*'  So  far  as  the  usages  of  mer- 
chants have  been  judicially  ascertained  and  estab- 
lished, so  far  as  they  have  become  the  acknowledged 
law  of  the  land,  they  have  ceasec^  to  deserve  the 
name  of  custom  just  as  much  as  any  other  common- 
law  rule  which  had  its  foundation  in  the  customs 
of  the  country.  It  is  a  part  of  that  common  law, 
and  therefore  is  not  within  the  scope  of  this  ar- 
ticle.*' 

[$  6]  I!-  Particular  Onstoms  of  Kngland.  The 
particular  customs  of  English  law  are  the  remains 
of  a  multitude  of  local  customs  prevailing,  some 
in  one  part,  some  in  another,  over  the  whole  coun- 
try, while  it  was  divided  into  separate  dominions.** 

ment.  "But  without  words  especially 
abrogating  them,  they  may  be  abro-  ' 
gated  by  plain  directions  to  do  some- 
thing which  is  wholly  inconsistent 
•with  them.  And  this  may  be  the  caa« 
though  the  Act  is  a  private  Act  of 
Parliament,  and  though  the  particu- 
lar custom  may  have  been  confirmed, 
years  before,  by  a  verdict  in  a  C^urt 
of  Law"). 

15.  Scales  v.  Key,  11  Ad.  &  BI. 
819,  39  ECL  434,  113  Reprint  625; 
Hammerton  v.  Honpy,  24  Wkly.  Rep. 
603. 

10.  Cookendorfer  v.  Preston,  4 
How.  (U.  S.)  317.  11  L.  ed.  992;  Carey 
V.  Price,  Mann.  Unrep.  Cas.  (La.> 
61;  Maglll  v.  Brown,  Brightly  (Pa.) 
346;  8  C.  B.  967  note  a,  65  ECL  967. 
137  Reprint  788;  Brandao  v.  Barnett. 
3  C.  B.  619.  64  ECL  519,  136  Re- 
print 207,  12  CI.  &  F.  787,  8  Reprint 
1622.  3  ERC  592;  Mason  v.  Lick- 
barrow,  1  H.  Bl.  367,  126  Reprint 
209;  Hussey  v.  Jacob,  Ld.  Raym. 
87,  91  Reprint  954;  Stone  v.  Raw- 
llnson,  Willes  659,   126  Reprint  1320. 

17.  Edle  V.  East  India  Co.,  2 
Burr.  1216.  97  Reprint  797,  4  ERC 
344. 

"People  talk  of  the  custom  of  mer- 
chants. This  word  'custom'  Is  apt  to 
mislead  our  ideas.  The  custom  of 
merchants,  so  far  ps  the  law  regards 
it,  is  the  custom  of  England;  and 
therefore  Lord  Coke  calls  It,  very 
properly,  the  law-merchant.  "We 
should  not  confound  general  customs 
with  special  local  customs."  Eklle 
V.  East  India  Co..  2  Burr.  1218,  37 
Reprint  797,  4  ERC  344,  W.  Bl.  295. 
299,  96  Reprint  166. 

Onstoms  of  mexoluurts  am  part  of 
commoB  law  see  Common  Law  {  11; 
Bills  and    Notes   {   2. 

18.  Browne  Usages  and  Customs  p 
8. 

[a]    iBstaiioes  of  these  onstoms, 
(1)  The  custom  of  gavelkind  In  Kent, 
by  which  among  other  things  all  the 
sons,   and   not   the   eldest   only,   suc- 
ceeded to  their  father's   inheritance; 
the  custom  of  borough  English,  pre- 
vailing  in   other  counties,   by. which 
the  youngest  son  inherited  the  est&te 
•in   preference  to  all   his  elder  broth- 
ers;   the  customs  of  other  boroughs, 
which    entitled    a    widow    to    all    her 
husband's    lands    for    her    dower.    In- 
stead of  the  one  third  to  which  she 
was  entitled  by  the  general  law;  a.nd 
the  customs  of  manors.     Brabant    v. 
Wilson,   L.   R.   1    Q.   B.   44,   6   B.   &    S. 
979.   118   ECL  979,  122  Reprint  1454; 
Portland    v.    Hill,    L.    R.    2    Eq.    765; 
Reg.  V.  Hale.  9  A.  &  E.  339.  36  BCL. 
191.    112    Reprint    1240;    Sheppard     % 
Hall,    3    B.    &    Ad.    433,    23    ECL    195. 
110    Reprint    156;   WlUcock   v.    Wind- 
sor,   3    B.   &  Ad.    43,    23   ECL    29,     llO 
Reprint   17;    Richardson   v.   Ctapea,     2 
B.  &  C.  841.  9  ECL  363.  107  Reprint 
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These  enstoms  are  bf  no  practical  importance  in 
America,  since  they  e&Aaot  here  have  the  immemo- 


rial  antiquity   which   i^   requisite   to   their  valid- 
ity." 


IL-  REQUISITES  AND  VALn)ITT 


[I  7]  A.  In  CtonaraL  .  A  usage  or  trade  custom 
must,  as  it  is  frequently  stated,  possess  the  follow- 
ing essentials,  each  of  which  will  be  separately  dis- 
enssed:  It  must  be  ancient;^"  certain  and  uni- 
fonn;"  compulsory;**  consistent;*^  general;**  con- 
tinued;*' notorious;*'  reasonable;*'  and  not  in,  con- 
travention of  law.** 

Partial  validity.  The  rules  applicable  in  case  of 
the  partial  validity  of  statutes  **  are  applicable  to 
customs  and  usages;'"  and  if  part  of'a  custom  or 
usage  would  be  valid  if  it  stood  alone  it  will  be  in- 
valid where  another  part  of  the  entire  custom  or 
asage  of  which  it  forms  a  part  is  invalid,  unless  it 
is  reasonably  certain  that  to  enforce  the  valid  part 
as  a  separate  custom  would  correspond  with  the 
purpose  with  which  the  custom  as  a  whole  was  es- 

iH;  Richardson  v.  Walker,  2  B.  & 
C.  827,  »  ECL  S57,  107  Reprint  590; 
Rex  V.  JoIlSe,  2  B.  &  C.  E4,  9  ECL.  33, 
107  Reprint  303;  Hanmer  v.  Chance, 
4  Da  ari.  &  S.  626,  69  EnsCh  479, 
4(  Reprint  1061;  Clarkson  v.  Wood- 
house,  3  Dougl.  189,  26  ECL  131,  99 
Reprint  606;  Cort  v.  Birkbeck,  n 
Dougl.  (3d  ed)  218,  99  Reprint  142; 
Davidson  v.  Moscrop,  2  E^st  66, 
102  Reprint  289;  Salfsbury  v.  Glad- 
stone. 9  H.  Li.  Cas.  692,  11  Reprint 
500.  17  ERC  579;  MuKgrleton  v.  Har- 
nett, 2  H.  &  N.  653,  157  Reprint  270 
fall  1  H.  &  N.  282,  156  Reprint  281]; 
Card  V.  Gallard,  6  M.  &  S.  69,  105 
Reprint,  1169;  Freeman  v.  Philllpps,  4 
M.  &  8.  486,  105  Reprint  914;  An- 
glesey V.  Hatherton,  10  M.  &  W.  218, 
152  Reprint  448;  Denn  v.  Spray,  I 
T.  R  466,  99  Reprint  1201.  (2)  For 
examples  of  local  customs  of  the  city 
of  London  and  of  other  parts  of  Eng- 
land recognised  by  the  courts  see 
New  Windsor  v.  Taylor,  [1899]  A. 
C.  41;  Atty-Gen.  v.  Mylchreest,  4 
App.  Cas.  294;  Atty-Gen.  v.  Wright, 
[Hi97J  2  Q.  B.  318;  Pearce  v.  Scot- 
eher,  9  Q.  B.  D.  162;  Bryant  v.  Foot, 
li.  R.  3  Q.  B.  497;  Elwood  V.  Bul- 
lock. 6  Q.  B.  383.  61  ECL  383,  115 
Reprint  147;  Salters  v.  Jay,  3  Q.  B. 
109,  43  ECL  654,  114  Reprint  448; 
FlUhardinfte  v.  Purcell.  [1908]  2 
Cb.  139;  Johnson  v.  Clark,  [1908] 
1  Ch.  303;  Mercer  v.  Denne,  [1905] 
JCh.  538;  Lanchbury  v.  Bode,  [1898] 
!Ch.  120;  Edwards  v.  Jenkins.  [1896] 
1  Ch.  308;  Chilton  v.  London,  7 
Ch.  D.  735;  BIckley  v.  Bickley.  L. 
R.  4  Ba.  216;  Mills  v.  Colchester,  L. 
R.  3  C.  P.  675;  Whltstable  Free 
Pishers  v.  Foreman.  L.  R.  2  C.  P. 
<S8:  Rivers  v.  A^ams,  S  Ex.  D.  361; 
Lyons  v.  De  Pass,  11  A.  &  E.  326,  39 
BCL  190.  113  Reprint  439,  9  C.  &  P. 
M,  38  ECL  52:  Shaw  v.  Poynter.  2 
A.  &  E.  312,  29  ECL  156,  111  Re- 
Print  121;  Magrath  v.  Hardy,  1  Arn. 
J52,  4  Bing.  N.  Cas.  782,  33  ECL 
974,  1J2  Reprint  990;  Leicester  v. 
6ur(esg,  5  B.  &  Ad.  246.  27  ECL 
111,  110  Reprint  783:  Middleton  v. 
Cater,  4  Bro.  Ch.  409,  29  Reprint  962; 
Bolton  V.  Jeffes.  2  Bro.  P.  C.  463,  1 
Reprint  1066;  Plummer  v.  Bentham, 
1  Burr.  248.  97  Reprint  297:  Webb 
V.  Hurrell.  4  C.  B.  287,  56  ECL  287, 
135  Reprint  517;  Shephard  v.  Payne, 
1«  C.  B.  N.  S.  132.  Ill  ECL  132, 
143  Reprint  1075  [afT  12  C.  B.  N.  S. 
U4.  104  ECL  414,  142  Reprint  1203]; 
Rex  V.  Johnson.  6  CI.  &  P.  41.  7  Re- 
trint  61S,  Macl.  &  R.  1,  9  Reprint  1; 
Laybum  V.  Crisp,  8  C.  &  P.  397,  34 
ECL  801,  4  M.  &  W.  320,  150  Reprint 
i<51:  Blacqiitere  v.  Hawkins, 
l>ougI.  (8d  ed)  378,  99  Reprint  244; 
Tlffln  V.  Tiflln.  1  Eg.  Cas.  Abr.  151. 
!1  Reprint  951,  1  Vern.  Ch.  1,  23 
Reprint  260;  Truscott  v.  Merchant 
Tailors'  Co.,  11  Exch.  855,  156  Reprint 
1079;  Thompson   v.   Daniel,    10   Hare 


68    Reprint   939; 
R.    2    C.    L.    880; 


296,  44  EngCh  288 
Ex  p.  Costello,  Ir. 
Anonymous,  1  L.  J.  Ch.  O.  S.  199 
London,  etc.,  R.  Co.  v.  Fobbing  Levels 
Sewers  Comrs.,  66  L.  J.  Q.  B.  127; 
Allgood  v.  Gibson.  34  L.  T.  Rep.  N. 
S.  883;  Pitts  v.  Kingsbrldge  High- 
way Bd.,  25  L.  T.  Rep.  It  S.  195: 
Ewing  V.  Burns,  Macl.  &  R.  436,  9 
Reprint  160;  Crosby  v.  Hetherington, 
4  M.  &  G.  933,  43  ECL  480,  134  Re- 
print 383;  Arnold  v.  Poole.  4  M.  & 
G.  860.  43  ECL  444,  134  Reprint  354; 
Bradbee  v.  Christ's  Hospital,  4  M.  & 
G.  714,  43  ECL  368,  134  Reprint  294; 
Collyer  v.  Stennett,  4  M.  &  G.  676. 
43  ECL  349,  134  Reprint  278;  Piper 
V.  Chappell,  14  M.  &  W.  624,  163  Re- 
print 625;  Read  v.  Duck,  Prec.  Ch. 
409,  24  Reprint  183;  Adams  T.  Pierce, 
3  P.  Wms.  11,  24  Reprint  948; 
Stainton  v.  Jones,  2  Selw.  1225;  Bruin 
V.  Knott,  12  Sim.  436,  35  EngCh  368. 
59  Reprint  1200;  Hartop  v.  Hoare,  2 
Str.  1187,  93  Reprint  1117.  1  WIIs. 
C.  P.  8,  95  Reprint  462;  Wynstanley 
V.  Lee,  2  Swanst.  333,  36  Reprint  643; 
Hough  V.  Clark.  23  T.  L.  R.  682; 
Stephenson  v.  Houlditch,  2  Vern.  Ch. 
491,  23  Reprint  915;  Woodrofte  v. 
Farnham,  2  Vern.  Ch.  291,  23  Re- 
print 788;  Layer  v.  Nelson,  1  Vprn. 
Ch.  456,  23  Reprint  582;  Lewes'v.  Sus- 
ton,  5  Ves.  Jr.  683,  31  Reprint  804; 
Bulbroke  v.  Goodere,  1  W.  Bl.  669, 
96  Reprint   829. 

19.  Ulmer  v.  Famsworth.  80  Me. 
500.  15  A  65;  Ocean  Beach  Assoc, 
v.  Brlnley,  34  N.  J.  Eq.  438;  Jones  v. 
Wagner,  66  Pa.  429,  5  AmR  385; 
Del&plane  v.  Crenshaw,  15  Gratt.  (56 
Va.)  457;  Harris  v.  Carson,  7  Leigh 
(34  Va.)  632,  30  AmD  510.  But  see 
Knowles  v.  Dow,  22  N.  H.  387,  55 
AmD  163  (holding  usage  for  twenty 
years,  unexplained  and  uncontradict- 
ed., sufficient  to  warrant  a  flnding  of 
existence  of  an  immemorial  custom), 
ao.     See  infra  IS   8,  9. 

See  infra  J  10. 

See  infra  }  11. 

See   infra    9    12. 

See  infra   SJ    14-16. 

See  infra  (  13. 

See   infra   {}   17-30. 

See  infra  i  33. 

See  infra  iS  34-38. 
OasM  In  wUob  all  or  most 
of  these  •■ssntlils  have  bean  aiiTUii- 
STKtad  see  Chicago,  etc.,  R.  Co.  v. 
Lindeman,  143  Fed.  946,  75  CCA  18; 
St.  Louis,  etc..  R.  Co.  v.  Wirbel.  108 
Ark.  437.  158  SW  118;  Coady  v. 
Lewis.  1  Hawaii  545;  Cleveland,  etc., 
R.  Co.  V.  Jenkins,  174  HI.  203,  51 
NE  811.  66  AmSR  296,  6  LRA  922; 
Minor  v.  Lynch,  185  111.  A.  86; 
Strange  v.  Carrlngton,  116  Til.  A. 
410;  Wallace  v.  Morgan.  23  Ind.  399; 
Cox  V.  O'Riley.  4  Ind.  368,  58  AmD 
63.3;  Shaw  v.  Ingram-Dav  Lumber  Co., 
152  Kv.  329,  153  SW  431,  LRA1915D 
145;   Eagle  Distilling   Co.   v.   McFar- 


ai. 
aa. 

33. 
34. 

36. 
38. 
37. 
38. 

[a] 
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tablished."  . 

[$  8]  B.  Antiquity— 1.  CustoaiB  Having  Force 
of  Law.'  A  common-law  custom  must  have  existed 
so  long  that  the  memory  of  man  runneth  not  t<>  the 
contrary.'*  K  a  usage  could  be  shown  to  have  com- 
menced it  was  void  as  a  custom.  Every  custom  of 
course  most  have  had  a  commencement,  but  if  its 
inception  could  be  discovered  then  the  individual  by 
whose  particular  will  the  custom  had  its  birth  would 
be  discovered;  and  it  was  a  maxim  that  no  one  man 
could  be  allowed  to  make  a  law,  but  that  a  custom 
could  only  have  its  origin  in  the  will  of  the  whole. 
The  time  "whereof  the  memory  of  man  runneth 
not  to  the  contrary"  received  a  technical  limita- 
tion, and  was  understood  to  refer  to  the  commence- 
ment of  the  reign  of  King  Richard  I.  in  the  year 

land,  14  KyL  860;  Rogers  v.  Hayden, 
91  Me.  24,  39  A  288:  Coyne  v.  Byrne, 
218  Mass.  99,  105  NE  627;  Schurr  v. 
Savlgny.  86  Mich.  144,  48  NW  547; 
Black  V.  Ashley,  80  Mich.  90,  44  NW 
1120;  Pankey  v.  Atchison,-  etc.,  R.  Co., 
180  Mo.  A.  185,  168  SW  274;  John- 
ston v.  Parrott,  92  Ma.  A.  199;  Hatch 
T.  Luckman,  64  Misc.  608,  118  NYS 
689  [afr  155  App.  Div.  766,  140  N7S' 
1123];  Palmer  v.  Harrison,  28  Misc. 
180,  62  NYS  1107;  Bremerman  v. 
Hayes,  9  Pa.  Super.  8;  Woldert  v.  Ar- 
ledge,  4  Tex.  Civ.  A.  692,  23  SW  1052; 
Nelson  v.  Southern  Pac.  Co.,  15  Utah 
326,  49  P  644;  Russell  v.  Ferguson, 
77  Vt.  433,  60  A  802;  Johns  v.  Jay- 
cox,*  67  Wash.  403,  121  P  854,  39 
LRANS  1151,  AnnCasl913D  471. 
39.     See  Statutes   [36  Cyc  976]. 

30.  Deadwyler  v.  Karow,  131  Ga. 
227,   62   SE  172,   19  LRANS   197. 

31.  Deadwyler  v.  Karow,  131  Ga. 
227.   62   SE  172.   19  LRANS   197. 

33.  U.  S. — Municipal  Inv.  Co.  v.^ 
Industrial,  etc..  Trust  Co.,  89  Fed. 
254:  Minis  v.  NelsSn,  43  Fed.  777. 

Del. — Stimmel  v.  Brown,  12  Del. 
219,   30  A  996;   Townsend  v.  Whitby, 

6  Del.  65. 
111. — Peo.   V.   Chicago,   etc,   R.   Co., 

57  111.  436;  Blssell  v.  Ryan,  23  111. 
566;  Currle  v.  Syndicate,  104  111.  A. 
165. 

Me. — ^Ulmer  v.  Parnsworth,  80  Me. 
600.  15  A  65. 

N.  H. — Knowles  v.  Dow,  22  N.  H. 
387,  55  AmD  163. 

N.  J. — Ocean  Beach  Assoc,  v.  Brln- 
ley, 34  N.  J.  Eq.  438;  Society,  etc., 
V.   Halght,   1  N.  J.   Ea.   393. 

Pa. — Pennsylvania  Coal  Co.  v.  San- 
derson, 94  Pa.  302,  39  AmR  785; 
Jones  v.  Wagner,  66  Pa.  429,  5  AmR 
385;  Com.  v.  Prison,  24  Pa.  Dlst 
176. 

Va. — ^Delaplane  ▼.  Crenshaw,  15 
Gratt.  (56  Va.)  457;  Harris  v.  Carson, 

7  Leigh    (34   Va.)    632.    30   AmD   510. 
Eng. — Simpson  y.  Wells,  L.  R.  7  Q. 

B.  214;  Scales  v.  Key,  11  A.  &  E. 
819.  39  ECL  434,  Il3  Reprint  625; 
Bailey  v.  Appleyard,  8  A.  &  E.  161, 
36  ECL  631,  112  Reprint  798;  Rex 
v.  Joliffe,  2  B.  «:  C.  54,  9  ECL  33,. 
107  Reprint  303;  Jenkins  v.  Harvey,  1 

C.  M.  &  R.  877,  149  Reprint  1336; 
Bradley  v.  New  Castel  upon  Tyne, 
2  E.  &  B.  427,  75  ECL  427,  118  Re- 
print 826;  Beaufort  v.  Smith,  4  Exch. 
450,  154  Reprint  1290;  Rex  v.  Johns, 
Lofft  76,  98  Reprint  541;  Welcome  v. 
Upton,  6  M.  &  W.  398,  151  Reprint 
169:  1  Dane  Abr.   v.  26  art  1. 

Newfoundl. — In  re  Cashraan,  4 
Newfoundl.  11. 

[a]  AppUoatlon  of  rale.— A  usage 
as  to  dealings  with  municipal  and 
corporate  securities  is  necessarily 
modern.  Municipal  Inv.  Co.  v.  In- 
dustrial, etc..  Trust  Co..  89  Fed.   254. 

[b]  £oiv  oontiiinsd  nonnsar  is 
strong  evidenjfe^g^tl^ljsj^g^nor 
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CUSTOMS  AND  USAGES 
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A.  D.  1189.**  It  is  self-evident  that  Such  a  test 
conld  not  be  applied  in  the  United  States,**  and  it 
would  seem  equally  impossible  in  Canada.**  Hence 
in  the  United  States  certain  usages,  although  com- 
paratively recent,  have  been  held  to  have  the  force 
of  law.**  Further,  a  usage,  although  of  compare^ 
tively  modem  date,  maj^  form  the  basis  of  a  judicial 
decision,  and  in  conjunction  with  that  judicial  recog- 
nition have  the  force  of  law.*'  A  good  illustration 
of  ^his  may  be  found  in  the  right  of  stoppage  in 
transitu.**  The  transition  of  a  usage  fix>m  a  ques- 
tion of  fact,  which  must  be  proved  by  witnesses," 
to  a  question  of  law  is  a  gradual  process,  and  prob- 


ably no  modem  usage  can  be  said  to  have  developed 
into  law  until  it  has  been  'sanctioned  by  judicial 
authority.**  But  after  a  usage  -has  been  recognised 
and, adopted  by  courts  of  justice,  it  is  no  longer  a 
matter  to  be  proved  ^y  witnesses,  but  will  be 
judicially  noticed  like  aby  other  question  of  law.*^ 
[f  9j  2.  Particular  Customs  or  Usages  of 
Trade.  The  elements  of  antiquity  need  not  be 
shown  in  the  case  of  a  usage  or  custom  of  trade. 
All  that  is  required  is  to  show  that  it  is  established; 
that  is,  that  it  has  existed  a  sufficient  length  of  time 
to  have  become  generally  known;*'  and  where  a 
usage  is  shown  to  have  been  known  to  the  parties 


having  existed.  Hammerton  v.  Honey, 
24  Wkly.  Rep.  603. 

83.  CooUdKe  v.  Learned,  8  Pick. 
(Mass.)  504;  Clement  v.  Settle,  65  N. 
J.  U  678.  48  A  667;  Pavey  v.  Vance, 
56  Oh.  St.  162,  46  NE  898;  Hammer- 
ton  V.  Honey,  24  Wkly.  Rep.  603. 
And  see  note  to  Cassldy  v.  Steuart, 
2  M.  &  G.  437,  40  ECL.  680,  133  Re- 
print 817,  for  an  account  of  the  ori- 
gin and   history   of   "legral   memory." 

34.  Ackerman  v.  She^p,  8  N.  J.  L. 
125;  Banks  v.  SImpklns,  (N.  J.  £ki.) 
102  A  680;  Delaplane  v.  Crenshaw,  15 
Oratt.  (66  Va.)  457;  Harris  v.  Car- 
son, 7  Lelgrh  (34  Va.)  632,  30  AmD 
610. 

35.  See  Re  Watson,  21  Ont  528 
(where  it  was  held  that  in  applying 
the  English  Settled  Estates  Act  of 
1866  [19  &  20  Vict,  c  120  i  2]  the 
words  "usual  custom"  must  be  sat- 
isfied with  something  less  than  the 
immemorial  oustom  of  England); 
Grand  Hotel  Co.  v.  Cross,  44  U.  C. 
Q.  B.  153  (where  it  was  questioned 
whether  a  custom  oould  be  proVed  in 
Ontario,  there  being  no  time  imme- 
morial on  which  to  found  it.  especial- 
ly where  the  land  sought  to  be  bur- 
dened therewith  was  only  granted  by 
the  crown  within  fifty  years);  In  re 
Cashman,  4  Newfoundl.  11  (holding 
that  there  is  no  usage  or  custom  of 
the  fishery  prevailing  In  Newfound- 
land whereby  fishery  seyvants  have 
the  right  to  follow  the  produce  of 
the  voyage  in  the  hands  of  the  mer- 
chant who  received  It,  so  as  to  com- 
pel him  to  pay  them  their  wages  on. 
the  Insolvency  of  their  employer.  No 
such  custom  could  exist,  wanting  as 
it  does  the  grand  essential  of  cus- 
tom, namely,  prescription — antiquity 
beyond   the  memory  of  man). 

36.  U.  S. — Sullivan  Timber  <3o.  v. 
Mobile,  110  Fed.  186;  I<everich  v.  Mo- 
bile,   110   Fed.    170. 

Md. — Hall  V.  U.  S.  Insurance  Co., 
6  Gill  484. 

Mass. — Spaulding  v.  Lowell,  23 
Pick.  71. 

Mich. — ^Warren  v.  Board  of  Regis- 
tration. 72  Mich.  398,  40  NW  663,  2 
LRA  203. 

N.  X — ^Hoagland  v.  Wurts,  41  N.  J. 
L.  176;  Erie  R.  Co.  v.  Ackerson,  38 
N.  J.  L.  33;  Banks  v.  SImpklns, 
(Ch.)    102   A   680. 

N.  T. — Marsh  v.  Masterson,  16  Daly 
114,   3  NTS  414. 

Pa. — ^Adams  v.  Palmer,   30  Pa.  346. 

See  also  Common  Law  {13. 

[a]  ninatnttlons.— (1)  Residence 
constituting  qualification  as  voter. 
Warren  v.  Board  of  Registration,  72 
Mich.  398.  49  NW  563.  2  LRA  203.. 
(2)  Collection  of  Interest  on  judg- 
ment. Brie  R.  Co.  v.  Ackerson,  33 
N.  J.  L.  33.  (3)  Duty  of  vessels  to 
pass  to  left.  >  Drew  v.  The  Chesa- 
peake, 2  Doufe;!.  (Mich.)  33.  (4)  In- 
terest on  book  account.  Adams  v. 
Palmer,  80  Pa.  346.  (6)  Publication 
in  lieu  of  personal  notice.  Hall  v. 
U.  S.  Insui^nce  Co.,  5  GUI  (Md.)  484. 
(6)  Right  of  riparian  owners  to  build 
wharves.  Sullivan  Timber  Co.  v.  Mo- 
bile, 110  Fed.  186;  Leverich  v.  Mo- 
bile, 110  Fed.  170.  (7)  Right  to 
drain  low  lands  at  owner's  expense. 
Hoagland  v.  Wurts,  41  N.  X  L.  175. 
(8)  Temnlnatton  of  lease.     Marsh  v. 


Masterson,   16   Daly   114,   3  NTS   414. 

37.  Wood  V.  Watson,  63  Me.  300; 
Conner  v.  Robinson,  20  S.  C.  L.  354; 
Goodwin  V.  Robarts,  L.  R.  10  Exch. 
337  [ate  1  App.  C^as.  476,  6  ERC 
199];  Brandao  v.  Barnett,  12  CI.  & 
F.  787,  8  Reprint  1622,  3  ERC  692. 
See  Consequa  v.  Wllllngs,  6  F.  Cas. 
No.  3,128,  Pet.  C.  C.  225.  230  (where 
the  court  said:  "Most  of  the  usages 
of.  trade,  have  at  some  period  been 
proved  as  matters  of  fact,  and  when 
sufflciently  established,  they  have 
grown  into  laws"). 

"The  history  of  our  Jurisprudence 
abundantly  shows  that  th4  law  mer- 
chant is.  for  the  most  part,  made  up 
of  rules  originally  framed  and  acted 
upon  by  the  merchants  for  their  own 
convenience  and  the  benefit  of  trade, 
which,  with  the  sanction  of  the 
Courts  of  justice,  have  become  the 
settled  law  of  the  land,  and  as  bind- 
ing on  the  citizen  as  any  other  rule 
of  law;  and  It  Is  from  this  source 
that  the  rules  for  the  interpretation 
of  mercantile  contracts  [are]  princi- 
pally derived.  Every  trade,  art  and 
profession,  has  a  language  in  some 
'tlegree  peculiar  to  itself,  and  It  is 
only  by  reference  to  the  general  un- 
derstanding of  those  who  are  aocus- 
tomed  to  use  It  that  we  arrive  at  the 
meaning.  .  .  .  This  process  of  law 
making  is  perhaps  the  most  unexcep- 
tionable. A  r.ule  prescribed  by  the 
legislature  is  necessarily  arbitrary, 
and  it  is  out  of  the  question  to  expect 
that  every  possible  case  upon  it  which 
It  may  operate  could  be  anticipated. 
It  Is  liable,  therefore,  sometimes  to 
operate  injuriously,  and  It  Is  only  tol- 
erated because  It  is  productive  of  the 
greater  good.  Rules  formed  by  usage 
are  the  work  of  time,  they  must  be 
understdod  and  acted  upon  by  com- 
mon consent  before  they  become  bind- 
ing, and  tho  opposing  Interest  of  those 
upon  whom  they  operate  is  a  sure 
guaranty  that  they  will  not  be  per- 
mitted to  operate  unequally.  The  in- 
troduction of  new  articles  of  com- 
merce, and  any  new  source  of  enter- 
prise which  Is  opened  to  the  mer- 
chants, essentially  different  from 
those  which  have  preceded,  must  give 
rise  to  customs  and  usages  suited  to 
their  peculiar  character;  and  as  there 
are  none  more  interested  than  those 
immediately  concerned  In  the  particu- 
lar trade  to  establish  those  that  are 
reasonable  in  themselves  and  precise- 
ly suited  to  the  occasion,  there  is  no 
reason  why  they  should  not  be  at  lib- 
erty to  prescribe  rules  for  its  govern- 
ment. These,  It  Is  true,  have  not 
the  force  of  law  until  they  have  re- 
ceived the  sanction  of  the  Courts  of 
Justice,  and  in  that  way  become  a 
part  of  the  general  law,  but  they 
are  received  as  evidence  and  serve  to 
explain  what  was  intended  by  the 
parties."  Conner  t.  Robinson,  20  8. 
C.    L.     364,     358. 

"It  Is  neither  more  nor  less  than 
the  usages  of  merchants  and  traders 
in  the  different  departments  of  trade, 
ratified  by  the  decisions  of  Courts  of 
law,  which,  upon  such  usages  being 
proved  before  them,  have  adopted 
them  as  settled  law  with  a  view  to 
the  Interests  of  trade  and  the  public 
convenience,     the    Court    proceeding 


herein  on  the  well-known  principle 
of  law  that,  with  reference  to  trans- 
actions in  the  different  departments 
of  trade.  Courts  of  law,  In  giving  ef- 
fect to  the  contracts  and  dealings  of 
the  parties,  will  assume  that  the  lat- 
ter nave  dealt'  with  one  another  on 
the  footing  of  any  custom  or  usage 
prevailing  generally  In  the  particular 
department.  By  this  process,  what 
before  was  usage  only,  unsanctioned 
by  legal  decision,  has  become  en- 
grafted upon  or  Incorporated  into 
the  common  law,  and  may  thus  be 
said  to  form  part  of  It."  Goodwin 
v.  Robarts,  L.  R.  10  Exch.  337,  346 
[aff  1   App..  Cas.   476,  5  ERC  198]. 

[a]  ninstrrtlnns. — (1)  Damagi^s 
in  dishonor  of  foreign  bills  of  ex- 
change. Wood  V.  Watson,  53  Me. 
300.  (2)  Banker's  Hen.  Brandao  v. 
Barnett,  12  CJ.  &  F.  787,  8  Reprint 
1622,  3  ERC  692. 

38.  Cox  V.  Burns,  1  Iowa  64;  Orout 
V.  HUl,  4  Gray  (Mass.)  361;  Kendal 
V.  Stevens,  11  Q.  B.  D.  366. 

Btoppags  in  txansita  see  Sales  [35 
Cyo  498]. 

39.  See  infra  t  84. 

40.  Bonham  v.  Charlotte,  etc.  R. 
Co.,  IS  S.  a  267,  276  (where  the 
court  said:  "It  is  not  to  be  denied 
that  customs  may  and  do  become  so 
incorporated,  that  have  had  their  ori- 
gin since  the  period  of  time  to  whlcli 
the  common  law  looks  as  the  test 
of  antiquity.  It  may  well  be  ques- 
tioned whether  any  modern  custom 
becomes  incorporated  In  the  common 
law  until  It  has  been  established  as  a 
matter  of  fact  by  Judicial  authority. 
The  change  of  the  status  of  such  a 
question  from  one  of  fact  to  one  of 
law,  is  by  gradual  and  almost  insen- 
sible steps"). 

41.  See  Evidence  [16  Cyc  8781. 
40.     U.    S. — Strother   v.    Lucas,    18 

Pet.  410,  9  L.  ed.  1137;  Continental 
Coal  Co.  v.  BIrdsall,  108  Fed.  882. 
48  CCA  124;  COlUngs  v.  Hope,  6  F". 
Cas.  No.  3,003,  3  Wash.  C.  C  149; 
McGregor  v.  Pennsylvania  Ins.  Co.. 
16  F.  Cas.  No.  8,811,  1  Wash.  C. 
C.  39;  Trott  V.  Wood,  24  F.  Cas.  No. 
14,190,  1  Gall.  448;  Tork  v.  Wistar. 
30  F.  Cas.  No.  >18,141,  16  HazReff 
(Pa.)   153. 

Ark. — Taylor  v.  Union  Sawmill  Co., 
106  Ark.  618,  152  SW  150.  153  [clt 
Cyc];  Merchants'  Grocery  Co.  v.  La- 
doga Canning  Co.,  .  89  Ark.  591,  117 
SW  767;  Arkadelphia  Lumber  Co.  v. 
Henderson,  84  Ark.  382,  389.  105 ■S'W 
882  [quot  Cyc];  Ward  Furniture  Mfs. 
Co.  V.  Isbell.  81  Ark.  649,  661,  9» 
SW   845    [quot   Cyc], 

Conn.— Smith  v.  Phipps,  65  Conn. 
302.  32  A  367;  Buckley  v.  Derby 
Fishery  Co.,  2  Conn.  252,  7  AmD 
271. 

Del. — Mears  v.  Waples.  8  Del.  581; 
Townsend  v.  Whitby,  6  Del.  66. 

111. — Wilson  v.  Bauman,  80  111.  4»S: 
Peo.  v.  Chicago,  etc..  R.  Co..  67  111. 
436;  BIssell  v.  Ryan,  23  111.  668 ; 
Currle  v.  Syndicate,  104  III.  A.  18S: 
Mobile  Fruit,  etc.,  Co.  v.  Judy,  91 
111.  A.  82;  Packer  v.  Pentecost,  SO 
111.  A.  228. 

Ind. — Rastetter  v.  Reynolds,  180 
Ind.  133,  66  NE  612;  Mornlngstair 
v.  Cunningham,  110  Ind.  328.  11  NH> 
693.    59    AmR    211. 


For  totmr  eaass,  dsvstopimmrts  and  ohaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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at  the  time  a  contract  was  made,  the  length  of  its 
existence  is  immaterial.*'  Time  is  of  coarse  an  in- 
gredient necessary  to  show  that  the  etistom  in  ques- 
tion has  become  established.**  The  antiquity  neces- 
sai;  to  render  a  usage  admissible  depends  very 
laigely  on  the  circumstances  in  each  case;  but  in 
the  absence  of  proof  of  actual  knowledge  the  usage 


must  have  existed  long  enough  reasonably  to  justify 
the  inference  that  the  parties  had  it  in  view  in 
making  their  contract.*' 

[$  10]  C.  Certainty  and  Uniformity.**  A 
common-law  custom  was  required  to  be  certain  and 
uniform,  both  as  to  the  persons  claiming  under  it 
and  as  to  the  things  claimed.*^    It  is  also  strictly 


Iowa. — RindskoS  v.  Barrett,  14 
Iowa  101. 

La. — Tyson  v.  Laidlaw,  18  La.  380; 
nark  V.  GlSord,  7  La.  524.  24  AmD 
311. 

Me. — Hartley  v.  Richardson.  91 
Me.  424,  40  A  836;  Wood  v.  Watson, 
33  Ue.  300;  Williams  v.  Gilntan,  3 
Me.  276. 

Md. — Columbia  Bank  v.  Fitshuffli. 
1  Harr.   ft   O.    239. 

Mass. — Thompson  v.  Bamilton,  12 
Pick.    425,    23    AmD   619. 

Mich. — Pennell  v.  Delta  Transp.  Co., 
)4  HIch.  247.  &3  NW  1049. 

Mo. — Cole  V.  Skralnka.  37  Mo.  A. 
427. 

N.  J.— Barton  v.  McKelway,  22  N. 
1.  L.  16S. 

N.  T. — Schlpper  ▼.  Hilton,  61  App. 
Dlv.  522,  64  NTS  935;  Smith  v. 
Wright,  1  Cal.   43,   a  AmD  162. 

Oh.— WriBhtson  v.  Pettlnger,  2  Oh. 
Or.    Ct.    381,    1    Oh.    Clr.    Dec.    548. 

Pa. — Lockney  v.  Police  Benefldary 
Assoc..  217  Pa.  668,  66  A  S44;  Mc- 
Masters  v.  Pennsylvania  R.  Co.,  69 
Pa.  374.  8  AmR  264;  Com.  v.  May- 
loy,  57  Pa.  291;  Adams  v.  Palmer.  30 
Pa.  346;  Newbold  v.  Wright.  4  Rawle 
.195;  Esslngton  Enamel  Co.  v.  Gran- 
Ue  State  F.  Ins.  Co.,  45  Pa.  Super. 
550;  SUUman  v.  Whltmer,  11  Pa. 
Super.  243  [alT  196  Pa.  363.  46  A 
489];  Lowry  v.  Read,  3  Brewst.  462; 
Pratt  T.  Bank,  12  Phlla.  378. 

Tex. — Schumacher  v.  Trent,  18 
Tex.  Civ.  A.  17,  44  SW  460;  Ft. 
Worth,  etc.,  R.  Co.  v.  Johnson,  2 
Tex.  A.   Civ.    Gas.    |    232. 

Vt.— Blln  V.  Mayo,  16  Vt.  56,  8S 
AmD  175. 

Va. — Southwest  Virginia  Mineral 
Co.  T.   Chase.   95  Va.    50,    27   SE   826. 

Wis.— Hall  V.  Storrs,  7  Wis.  253. 

Eng.— Edelstein  v.  Schuler,  [1902] 
t  K.  B.  144;  Thorpe  v.  E^rre.  1  A. 
t  E.  926.  28  BCD  426,  110  Reprint 
1462;  Gould  v.  Oliver,  4  Blng.  N. 
Cas.  134.  33  ECL  634,  132  Reprint 
740:  Sewell  v.  Corp,  1  C.  &  P.  392, 
12  BCL  .232;  Noble  v.  Kennoway,  2 
Dougl.  510,  99  Reprint  326;  Legh  v. 
Hewitt,  4  Bast  154,  102  Reprint  789, 
15  ERC  808;  Wllklns  v.  Wood,  12 
Jur.  583;  Juggomohun  Ghose  v.  Ma- 
mlckchund,  7  Moore  Indian  App.  263, 
19  Reprint  308. 

"It  is  not  essential  that  such  a 
usage  should  be  shown  to  be  so  an- 
cient 'that  the  memory  of  man  run- 
neth not  to  the  contrary,'  nor  that 
it  should  contain  all  the  other  ele- 
ments of  a  common  law  custom,  as 
defined  in  the  books."  Mornlngstar 
V  Cunningham,  110  Ind.  328,  333,  11 
NE  593.  59  AmR  211. 

[a]  Barlr  raoofnltlOB  of  ml*.^ 
(1)  In  an  English  case  In  1824  plaln- 
tUTs  counsel  having  inquired  of  a 
witness  whether  it  was  not  the  cus- 
tom to  pay  veterinary  surgeons  for 
attendance  as  well  as  for  medicines, 
counsel  on  the  other  side  objected: 
"There  can  be  no  custom;  this  is  all 
modem."  But  Best,  C.  J.,  said:  "They 
do  not  mean  a  custom  whereof  the 
memory  of  roan  runneth  not  to  the 
contrary;  but  If  there  is  a  general 
usage  applicable  to  a  particular  pro- 
fession, parties  employing  an  Individ- 
ual in  that  profession  are  supposed  to 
leal  with  him  according  to  that  us- 
age. Tou  may  cross-examine  as  to 
the  extent  of  the  usage."  Sewell  v. 
Corp.  1  C.  ft  P.\392.  393,  12  ECL, 
232.  (2)  As  early  &s  1780  In  Noble  v. 
Kennoway,  2  Dougl.  510,  512,  99  Re- 
print 326,  Lord  Mansfield  said:  "Ev- 
try  under-wrlter  Is  presumed  to  be 
ae^oalnted  with  the  practice  of  the 
tnide,he  Insures,  and  that  whether  It 
is  established,  or  not.    If  he  does  not 


know  it,  he  ought  to  Inform  himself. 
It  is  no  matter  if  the  usage  has  only 
been  for  a  year."  And  on  the  con- 
struction of  a  marine  policy  in  the 
trade  to  Labrador,  which  was  first 
opened  to  English  shipping  after  the 
peace  of  Paris,  and  had  been  carried 
on  but  three  years,  he  held  that  a 
custom  which  had  been  invariably  ob- 
served ever  since  its  opening  was  as 
binding  on  those  who  shipped  on 
Labradcr  risks  as  though  the  trade 
Itself  had  been  of  much  longer  con- 
tinuance. (3)  In  Williams  v.  Gilman, 
3  Me.  276,  281,  the  court  refer  to  a 
usage  of  trade  In  these  words:  "The 
counnel  for  the  defendant  have  treat- 
ed this  usage  among;  printers  and 
booksellers  as  a  custom;  such  as  we 
find  described  in  our  law  books;  and 
have  contended  that  to  be  valid  It 
must  have  existed  for  time  imme- 
morial, uninterrupted,  definite,  rea- 
sonable, Ac.  We  apprehend  that  the 
law  of  local  customs  is  not  applica- 
Dle  in  this  case.  The  usage  relied  on 
has  nothing  local  in  Its  nature;  It 
relates  to  a  certain  class  of  people 
spread  through  the  country,  and  to 
the  peculiar  business  in  which  they 
are  employed." 

48,  Rastetter  v.  Reynolds,  160  Ind. 
183,  66  NE  612;  Cole  T.  Skralnka,  37 
Mo.  A.  427. 

44.  Buyck  v.  Schwlng,  100  Ala. 
355,  14  8  48;  Merchants'  Grocery  Co. 
V.  Ladoga  Canning  Co.,  89  Ark.  591, 
117  SW  767:  Coady  v.  Lewis,  1  Ha- 
waii 545;  Wall  v.  East  River  Ins. 
Co.,    10    N.    T.    Super.    264. 

ta]  Proof  of  a  apeolal  owtom  ot 
xwar*  at  a  parttcuar  plao*  is  not 
admissible  to  affect  the  construction 
of  a  contract  where  the  contract  was 
made  a  year  before  the  trial,  and 
there  is  nothing  to  show  how  long  or 
when  such  special  usage  had  been  es- 
tablished. Taylor  v.  Mueller,  30 
Minn.   343,  15  NW  413.  44  AmR   199. 

[b]  A  apaclal  enatom.  as  to  tha 
mMudng  of  tenns  la  a  parttonlax  lo- 
cality, when  used  in  a  contract,  can- 
not be  considered  in  the  absence  of 
proof  of  antiquity.  Thomas  v.  Hook- 
er-Colvllle  Steam  Pump  Co.,  28  Mo. 
A.  563. 

45,  V.  8. — Adams  v.  Otterback,  16 
How.   539,  14  L.  ed.   805. 

Ala. — Alabama,  etc.,  R.  Co.  v.  Kldd, 
35  Ala.  209. 

Qa. — Cooper  v.  Berry,  21  Qa.  626, 
68  AmD  468. 

Ind. — Carlisle  v.  Wallace,  12  Ind. 
252.   74   AmD   207. 

La. — Clark  v.  Gifford,  7  La.  624, 
26  AmD  511. 

N.  T. — Wall  V.  East  River  Ins.  Co., 
10   N.   T.   Super.    264. 

[a]  ninatnrtloBa.— (1)  Three 
weeks  In  the  city  of  New  York,  where 
a  great  number  of  transactions  of 
the  same  character  take  place  dally, 
was  considered  a  sufficient  length  of 
time  to  establish  a  usage  in  the  in- 
surance business  restricting  the  ordi- 
nary signification  of  the  word  "store- 
house" as  used  in  a  fire  policy.  Wall 
V.  East  River  Ins.  Co.,  10  N.  T.  Su- 
per. 264.  (2)  On  the  other  hand,  five 
years  in  an  Alabama  county,  in  the 
year  1852,  was  thought  by  the  court 
to  be  too  short  a  time  to  e8taf>llsh 
a  usage  in  the  carrying  trade  con- 
trary to  the  ordinary  rules  of  law. 
Cooper  V.  Berry,  21  Ga  526,  68  AmD 
468.  And  see  Smith  v.  Rice,  56  Ala. 
41'r.  (3)  The  sa.me  has  been  held  as 
to  a  certain  banking  practice  in  force 
In  a  particular  bank  only  two  years. 
Adams  v.  Otterback,  15  How.  (U.  S.) 
539,  14  L.  ed.  805;  Buford  v.  Tucker. 
44  Ala.  89;  Carlisle  T.  Wallace,  12 
Ind.    252,    74    AmD   207.      (4)   And   of 


the  habit  of  a  carrier  for  a  month 
past  to  deposit  goods  In  a  certain 
place.  'Alabama,  etc.,  R.  Co.  v.  Kldd, 
35  Ala.  209. 

46.  lUBJaf  ovstoma  see  Mines  and 
Minerals  [12  Cyc  1087]. 

47.  Clayton  v.  Corby,  6  Q.  B.  416. 
48  ECL  415,  114  Reprint  1306;  Blew- 
ett  V.  Tregonning,  3  A.  ft  E.  654,  20 
ECL  260,  111  Reprint  624;  Ely  v. 
Warren,  2  Atk.  189,  26  Reprint  618;.- 
Rex  V.  Ecclesfleld,  1  B.  ft  Aid.  348, 
106  Reprint  128,  12  ERC  671;  Lloyd 
V.  Jones,  6  C.  B.  81,  60  ECL  81,  186 
Reprint  1182;  Tanistry's  Case,  Davys 
28,  80  Reprint  616;  Wilson  v.  Wllles, 

7  Elast  121,  103  Reprint  46;  Steel  v. 
Houghton,  1  H.  Bl.  51,  126  Reprint 
32;  Salisbury  v.  Gladstone,  9  H.  L. 
Cas.  692,  11  Reprint  900,  17  ERC  579; 
Hayward  v.  Cunnington,  1  I<ev.  231, 
83  Reprint  S8>i  Valentine  v.  Penny, 
Nov  146,  74  Reprint  1107;  Manchester 
V.  Vale,  1  Saund.  27,  85  Reprint  28; 
Peppln  V.  Shakespear,  6  T.  R.  748,  101 
Reprint  806;  Shakespear  v.  Peppln, 
6  "T.  R.  741,  101  RepHnt  806;  Selby  v. 
Robinson,  2  T.  B.  768,  100  Reprint 
409;  Duberley  v.  Page,  2  T.  R.  891, 
100  Reprint  211;  Mlllechamp  v.  John-- 
son.  Wllles  205  note  b,  125  Reprint 
1183;  Bell  v.  Wardell,  Wllles  202, 
125  Reprint  1181;  Wilkes  v.  Broad- 
bent,  1  Wils,  C.  P.  63,  96  Reprint  494; 
1  Dane  Abr.  c  26  t  6. 

[a]  XUuMtttMonm^- ( 1 )  A  custom 
that  land  shall  descend  to  the  moat 
worthy  of  the  owner's  blood  was, 
from  an  early  day  in  England,  held 
void,  on  the  ground  that  the  custom 
gives  no  certain  means  for  the  dis- 
covery of  merit,  while  a  custom  that 
lands  shall  descend  to  the  next  male 
of  the  blood,  exclusive  of  females, ' 
was  good.'    1  Blackstone  Comm.  p  78; 

1  Roll  Abr.  p  565.  (2)  A  custom  for 
poor  and  indigent  householders  livlnr 
In  A  to  cut  and  carry  away  rotten 
boughs  and  branches  in  a  chase  in  A,- 
It  was  held  by  the  queen's  bench,  in 
1788,  could  not  be  supported,  the  de- 
scription of  the  persons  entitled  be- 
ing  too   vague.      Selby   v.    Robinson, 

2  T.  R.  768,  100  Reprint  409.  (3) 
In  another  early  case  It  was  held  that 
no  persoi\  had  at  common  law  a  right 
to  glean  in  the  harvest  field;  and 
that  neither  have  the  poor  of  a  par- 
ish legally  settled  as  such  any  such 
right,  on  the  ground  that  such  a  right 
would  be  inconsistent  with  the  na- 
ture of  property,  and  that  no  right 
can  exist  at  common  law  unless  both 
the  subject  of  it  and  they  who  claim 
it  are  certain.  See  Steel  v.  Hough- 
ton. 1  H.  Bl.  61,  126  Reprint  32.  (4) 
A  custoni  to  pay  twopence  an  acre  in 
lieu  of  tithes  is  good;  but  a  custom 
to  pay  sometimes  twopence  and  some- 
times threepence  as  the  occupier  of 
the  land  chooses  is  bad  on  account  of 
Its  uncertainty.  iBlewett  v.  Tregon- 
ning, 3  A.  ft  E.  554,  30  ECL  260,  111 
Reprint  624;  Tanistry's  Case,  Davys 
28,  80  Reprint  616.  (5)  "A  custom,  to 
pay  a  year's  improved  value  for  a 
fine  on  a  copyhold  estate,  is  good, 
though  the  value  is  a  thing  uncer- 
tain; for  the  value  may  at  any  time 
be  ascertained;  and  the  maxim  of 
law  is,  id  certum  est,  quod  certum 
reddi  potest."  1  Blackstone  Comm. 
p  78.  <6)  A  custom  for  the  tenants 
of  collieries  to  throw  earth,  stones, 
coal,  etc..  In  heaps  upon  land  "near" 
to  certain  coalpits  was  held  bad,  on 
the  ground  that  the  Word  "near"  was 
too  uncertain.  Wilkes  v.  Broadbent, 
1  Wils.  C.  P.  63,  95  Reprint  494.  But 
see  Salisbury  v.  Gladstone,  9  H.  L. 
Cas.  692.  11  Reprint  900,  17  ERC  679. 
(7)  Where  the  declaration  was  tres- 
pass  for  breaking  and   entering  tha 
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held  that  a  usage  or  custom  of  trade  must  be  certain 
and  uniform  in  order  to  be  binding.**    It  is  not  suf- 


ficient that  it  is  merely  as  certain  as  the  nature  of 


close  of  plaintiff,  called  Hampatead 
heath,  and  dlKKi"?  and  carrying  away 
turf  'covered  wlih  e^aas,  etc.,  and 
the  plea  after  alleging  that  the  locus 
In  quo  was  parcel  of  a  waste  In  the 
manor  of  Hampstead;  that  there  had 
been  from  time  immemorial  divers 
customary  tenements  by  copy  of 
court-roll,  then  alleged  a  custom  for 
tenants  of  such  tenements,  "having  a 
garden  or  gardens  parcel  of  the 
same,"  to  dig  turf  for  the  making 
or  repairing  of  grassplots  in  such 
gardens  every  year,  at  all  times  of 
the  year,  in  such  quantity  as  occa- 
sion had  required,  and  Justified  the 
taking  accordingly.  Judgment  on 
general  demurrer  to  the  plea  was 
given  for  plaintiff.  Lord  BUenbor- 
ough  said  that  "a  custom,  however 
ancient,  must  not  be  Indeflnlie  and 
uncertain;"  that  it  was  "not  defined 
what  sort  of  improvement  the  custom 
extends  to";  that  "every  part  of  the 
garden  may  be  converted  into  grass- 
plots";  that  there  was  "nothing  to 
restrain  the  tenants  from  taking  the 
whole  of  the  turbary  ofrthe  common," 
and  It  resolved  Itself  Into  "the  mere 
will  and  pleasure  of  the  tenant." 
Wilson  V.  Willes,  7  East  121,  103  Re- 
print 46.  (8)  In  an  action  for  tres- 
pass for  breaking  plaintiff's  close 
and  digging  and  carrying  away  clay, 
where  defendant  Justified  as  the  bwn- 
er  of  a  brickkiln,  and  pleaded  that  all 
occupiers  thereof  for  thirty  years 
had  enjoyed  as  of  right,  etc.,  a  right 
to  dig,  take,  and  carry  away  from 
the  close  so  much  clay  as  was  at 
any  time  required  by  him  and  them 
for  making  bricks  at  tne  brickkiln 
in  every  year,  and  at  all  times  of  the 
year,  the  plea-was  held  bad.  Clayton 
V.  Corby,  6  Q.  B.  416,  48  ECL.  415, 
114  Reprint  1306. 

[b]  A  onatom  to  ooatrol  th*  words 
of  a  oovsiuuit  Is  a  dssd  must  be  one 
which  both  parties  to  the  covenant 
can  know,  and  must  be  certain  and 
■invariable.  Abbott  v.  Bates,  43  L,.  J. 
C.  P.  150  [aff  4S  Li.  J.  C.  P.  117]. 

48.  U.  S— Oelrlcks  v.  Ford,  23 
How.  49,  16  L.  ed.  634;  U.  S.  v.  Bu- 
chanan, g  How.  83,  12  L.  ed.  997;  The 
Oualala,  178  Fed.  402,  102  CCA  548; 
Chicago,  eto.,  R.  Co.  v.  Lindeman,  143 
Fed.  946,  76  CCA  18;  Continental  Coal 
Co.  V.  BIrdsall,  108  Fed.  882,  48  CCA 
124:  Toung  v.  One  Hundred  and  For- 
ty Thousand  Hard  Brick,  78  Fed.  149; 
Oregon  Short  Line,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,"  61  Fed.  465-  [all 
61  Fed.  158,  9  CCA  409];  Minis  v. 
Nelson,  43  Fed.  777:  Oronstadt  v. 
Wltthoff,  15  Fed.  265;  Colllngs  y. 
Hope,  6  F.  Cas.  No.  3.003,  3  Wash. 
C.  C.  149;  Rogers  v.  Mechanics'  Ins. 
Co.,  20  P.  Cas.  No.  12,016,  1  Story  603; 
Trott  V.  Wood,«24  F.  Cas.  No.  14,190, 
1  Gall.  443;  U.  S.  v.  Buchanan,  24  F. 
Cae.  No.  14,678  [rev  on  other  grounds 
8  How.  83,  12  L.  ed.  997,  Crabbe 
663];  U.  S.  V.  Cadwalader.  25  F.  Cas. 
No.  14,706,  Gllp.  563:  U.  S.  V.  Duval, 
25  F.  Cas.  No.  15,015,  Gllp.  356. 

Ala. — Desha  v.  Holland,  12  Ala,  513, 
46  AmD  261. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
WIrbel.  108  Ark.  437,  158  SW  118; 
Taylor  v.  Union  Sawmill  Co.,  106 
Ark.  618,  162  SW  150,  163   [clt  Cyc]. 

Colo. — ^Helstand  v.-  Bateman,  41 
Colo.  20,  91  P  1111;  Savage  v.  Pel  ton, 
1  Cola.  A.  148,  28  P  948. 

Del. — Bryan  \.  Brown,  19  Del.  604, 
63  A  55;  Fraser  v.  Ross,  17  Del.  348, 
41  A  204. 

Oa. — Robertson  v.  Wilder.  69  Ga. 
340;  Berry  v.  Cooper,  28  Oa.  543; 
Cooper  V.  Berry,  21  Ga.  526.  68  AmD 
468;  Seaboard  Air  Line  R.  Co.  v.  Sa- 
llos,  14  Ga.  A.  711,  82  SB  59.  But  see 
Horan  v.  Strachan,  86  Ga.  408,  12  SE 
678,  22  AmSR  471  (where  a  custom 
of  a  port  as  to  an  attendance  fee 
was  held  not  unreasonable,  for  the 
reason  that  it  did  not  fix  the  fee  in 
each  case). 


111. — Illinois  Masons'  Benev.  Soc  v. 
Baldwin,  86  111.  479;  Turner  v.  Daw- 
son, 50  111.  85;  Bissell  v.  Ryan,  23  III. 
566;  Cadwell  v.  Meek,  17  111.  220; 
Crawford  v.  Clark,  15  III.  561;  Kneip 
V.  Schroeder,  166  111.  A.  215;  Currle  v. 
Syndicate,  104  111.  A.  166;  Quln  v. 
Herhold,  100  111.  A.  320;  Sweet  v. 
Leach,  6  III.  A.  212. 

Ind. — Union  R.,  etc.,  Co.  v.  Teager, 
34  Ind.  1;  Wallace  v.  Morgan,  23  Ind. 
399;  Cincinnati,  etc..  Mall  Line  Co.  v. 
Boal,  IS  Ind.  346;  Cox  v.  O'Rlley,  4 
Ind.  368,  58  AmD  633. 

Iowa. — Citizens'  State  Bank  v. 
Chambers,  129  Iowa  414,  105  NW  692; 
Smith  v.  Hess,  83  Iowa  238,  48  NW 
1030;  Rlndskoff  T.  Barrett,  14  Iowa 
101. 

Ky. — Shaw  v.  Ingram-Day  Lumber 
Co.,  152  Ky.  329,  163  SW  431,  LRA 
'1915D  145;  Kendall  v.  Russell.  6 
Dana.  501,  30  AmD  696. 

Me. — Randall  v.  Smith,  63  Me.  105, 
18  AmR  200;  Thorn  v.  Rice,  15  Me. 
263. 

Md. — Citizens:  Bank  v.  Grafflln,  81 
Md.  507,  1  AmR  66;  Chesapeake  Bank 
V.  Swain,  29  Md.  483;  Murray  v.  Spen- 
cer, 24  Md.  620;  Foley  v.  Mason,  6 
Md.  37. 

Mass. — Sawtelle  v.  Drew,  128  Mass. 
228;  Fay  v.  Allianc»Ins.  Co.,  16  Gray 
445;  Berkshire  Woollen  Co.  v.  Proc- 
tor, 7  Cush.  417. 

Mich. — Schurr  v.  Savigny,  85  Mich. 
144,  48  NW  547:  Black  "v.  Ashley,  80 
Mich.  90.  44  NW  1120;  Strong  v. 
Grand  Trunk  R.  Co.,  15  Mich.  206,  93 
AmD  184. 

Minn. — Stevens  v.  Wisconsin  Farm 
Land  Co.,  124  Minn.  421,  145  NW  173; 
Nippolt  V.  Firemen's  Ins.  Co.,  67 
Minn.  276,  69  NW  191:  McManus  v. 
Louden,  63  Minn.  339,  55  NW  139. 

Mo. — Ehrlich  v.  JBUibl  L.  Ins.  Co., 
103  Mo.  231,  15  SW  580;  Pankey  v. 
Atchison,  etc.,  R.  Co.,  180  Mo.  A.  185, 
168  SW  274;  Manzke  v.  Goldenberg, 
149  Mo.  A.  12,  129  SW  32;  Johnston 
v.  Parrott,  92,  Mo.  A.  199;  Joseph  v. 
Andrews  Co..  72  Mo.  A.  661;  Speyer 
V.  Neun,  7  Mo.  A.  588. 

N.  J. — Steward  v.  Scudder,  24  N.  J. 
L.  96;  Barton  y.  McKelway,  22  N.  J. 
L.  166. 

N.  T.— Miller  v.  Burke,  68  N.  Y. 
616  mem  [aff  6  Daly  171];  Mcintosh 
v.  Miner,  37  App.  Dlv.  483,  65  NTS 
1074;  Fellows  v.  New  York,  17  Hun 
249;  Gallup  v.  Babsen,  3  Hun  598  [app 
dlsm  68  N.  Y.  616  mem];  Tice  v. 
Tice,  3  Hun  653  [aff  68  N.  Y.  614 
mem];  Child  v.  Sun  MOt.  Ins.  Co., 
5  N.  Y.  Super.  26;  Hatch  v.  Luckman, 
64  Misc.  508,  118  NTS  689  [aft  155 
App.  Dlv.  765.  140  NYS  1123];  Eck- 
stein V.  Sehleimer,  62  Misc.  635,  116 
NYS  7;  Cavanagh  v.  O'Neill,  20  Misc. 
233,  45  NYS  789;  Kennedy  v.  Perkins, 
etc.,  Co.,  154  NYS  101;  VoB  V.  Rob- 
inson, 9  Johns.  192. 

N.  C. — Richardson  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  C.  100,  35  SE  236. 

Oh. — Isham  v.  Fox,  7  Oh.  St.  317; 
Huston  V.  McArthur,  7  Oh.  Pt.  II  64; 
Somerby  v.  Tappan,  Wright  570. 

Pa. — Bubb  v.  Parker,  etc..  Oil  Co., 
252  Pa.  26,  97  A  114;  Ambler  v.  Phil- 
lips,'132  Pa.  167,  19  A  71;  Corcoran  v. 
Chess.  131  Pa.  ff56,  18  A  876:  Adams 
V.  Pittsburg  Ins.  Co.,  76  Pa.  411; 
Fowler  v.  Seaboard  Airline  R.  Co.,  56 
Pa.  Super.  345:  Prigg  v.  Preston,  28 
Pa.  Super.  272;  Lowry  v.  Read,  3 
Brewst.  452;  McKlnney  v.  Chester, 
2  Del.  Co.  525. 

S.  C— Singleton  v.  Hllliard,  32  S. 
C.  L.  203;  Touro  v.  Cassin,  10  S.  C. 
L.  173,  9  AmD  680.^ 

Tex.- — Philips  V.  Wheeler,  10  Tex. 
536;  Taylor  v.  Jackson,  (Civ.  A.)  180 
SW  1142,  1146  [clt  Cyc];  Woldert  v. 
Arledge,  11  Tex.  Civ.  A.  484.  33  SW 
372;  Woldert  v.  Arledge.  4  Tex.  Civ 
A.  692,  23  SW  1052;  Davie  V.  Lynch, 
1  Tex.  A.  Civ.  Cas.  S  695. 

Utah. — Nelson  v.  Southern  Pac.  Co., 
16  Utah  825.  49  P  644. 


Vt. — Russell  v.  Ferguson,  77  Vt 
433,  60  A  802;  Llnsley  v.  Lovely,  26 
Vt  123;  Angell  v.  Keith,  24  Vt.  371; 
Catlln  v. 'Smith,  24  Vt.  85. 

Wash. — ^Johns  v.  Jaycox,  67  Wash. 
403,  121  P  854,  S9  LRANS  1151,  Ann 
Casl913D  471. 

W.  Va. — Sterling  Organ  Co.  v. 
House,  26  W.  Va.  64. 

Wis. — Hlnton  v.  Coleman,  45  Wis. 
165;  Lamb  v.  Klaus,  30  Wis.  94;  Hall 
v.  Storrs,  7  Wis.  253. 

Eng. — Hall  v.*  Nottingham,  1  Ex. 
D.  1;  Svendson  v.  .Wallace,  4  Aspin. 
550;  Sewell  v.  Corp,  1  C.  &  P.  892,  12 
ECL  232;  Wood  v.  Wood.  1  C.  &  P. 
59,  12  ECL  44.        ( 

[a]  Xaaaon  for  ml*. — "A  custom 
has  the  force  of  law,  and  furnishes 
a  standard  for  the  measurement  of 
many  of  the  rights  and  acts  of  men. 
It  must  be  certain  or  the  measure- 
ments by  this  standard  will  be  un- 
equal and  unjust.  It  must  be  uni- 
form; for.  If  it  vary,  it  furnishes  no 
rule  by  which  to  mete."  Chicago, 
etc.,  R.  Co.  V.  Lindeman,  143  Fed. 
946,  949,  75  CCA  18. 

[b]  BxMaplsa  of  nxicsrtalatr^— (1) 
A  usage  that.  In  sales  of  Job  lots  of 
goods,  the  buyer  is  not  obligated  If 
the  variation  in  the  quantity  deliv- 
ered is  considerable,  and  that  It  rests 
with  the  buyer  to  determine  whether 
the  discrepancy  Is  reasonable  or  un- 
reasonable, no  definite  test  being  rec- 
ognized. Kalamazoo  Corset  Co.  v. 
Simon,  129  Fed.  144  [aft  129  Fed. 
1005,  64  CCA  166].  (2)  A  custom  to. 
pay  veterinary  surgeons  for  attend- 
ance as  well  as  medicines,  the  witness 
stating  that  the  general  rule  was  to 
charge  for  attendance  when  there 
was  not  much  medicine  required. 
Sewell  V.  Corp,  1  C.  &  P.  392,  12  ECL 
232.  (3)  A  custom  among  wholesale 
merchants  to  allow  their  salesmen 
pay  for  time  lost  by  sickness.  Sweet 
V.  Leach,  6  111.  X.  212.  (4)  A  usage 
among  brokers  tl)at  the  margins  put 
up  to  cover  the  advance  in  the  com- 
modity to  be  purchased  must  be  "rea- 
sonable," no  rule  by  which  a  "reason- 
able" margin  can  be  determined  being 
shown.  Oelrlcks  v.  Ford,  23  How. 
(U.  S'.)  49,  16  L.  ed.  634.  (6)  A  usagr* 
among  merchants  In  the  city  of  Bal- 
timore' to  deliver  to  purchasers  mer- 
chandise sold  for  cash,  without  de- 
manding the  cash,  and  without  the 
vendor's  waiving  his  right  to  cash 
payment,  the  witness  called  to  estab- 
lish it  saying  that  he  delivered  the 
article  without  the  cash  only  when  he 
considered  the  purchaser  good.  Foley 
V.  Mason,  6  Md.  37.  (6)  A  custom 
among  commission  merchants  that 
nour  of  a  grade  not  suitable  for  the 
market  and  sale  in  the  city  of  In- 
dianapolis was.  In  the  absence  of  .spe- 
cial instructions,  forwarded  to  the 
city  of  New  York.  Wallace  v.  Mor- 
gan, 23  Ind.  399.  And  see  Cincinnati, 
etc..  Mail  Line  Co.»  v.  Boal,  15  Ind. 
345.  (7)  Again  a  custom  of  stenog- 
raphers to  charge  twenty  cents  per 
folio  for  copies  of  their  minutes  is 
not  established  by  evidence  that  "the 
custom  is  to  pay  from  fifteen  to 
twenty  cents  a  folio,"  since  such 
evidence  negatives  the  requirement  of 
uniformity.  Cavanagh  v.  O'Neill.  20 
Misc.  233,  45  NYS  789.  (8)  A  cus- 
tom among  publishers  of  publlshtngr 
the  names  of  authors  of  articles  could 
not  be  read  Into  a  contract  to  Mrrlte 
articles,  without  proof  that  writers 
for  other  publications  were  under 
similar  contracts,  or  that  t)ie  parties 
contracted  with  reference  to  such 
custom.  .Tones  v.  American  Law 
Book  Co.,  125  App.  Dlv.  519,  109  NYS 
706.  (9)  A  contention  that  it  was  the 
prevailing  custom  In  sales  at  the 
stockyards  to  rely  on  the  commls- 
sionman  for  warranty  of  title  Is  not 
sustained,  where  the  custom  -with 
one  exception  was  the  reverse.  John- 
.ston  V.  Parrott,  92  Mo.  A.  199.      <»0> 
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the  business  to  which  it  applies  will  permit.*'  Fur- 
ther, a  loose  and  variable  practice  will  not  be  allowed 
to  control  the  rights  of  the  parties'"  nor  will  an  al- 
leged usage  which  leaves  some  material  element  to 
the  discretion  of  the  individual.'^  But  it  ia  not  es- 
sential that  the  custom  be  used  by  everybody  and 
at  all  times."  A  usage  or  custom  of  trade  to  which 
no  limit  is  assigned  to  its  extent  is  bad,  and  there- 
fore will  not  be  given  effect  by  the  courts.**    The 

Where,  In  an  action  for  breaoh  of 
contract  of  hiring  of  plaintiff  as 
steamboat  captain,  the  issue  was 
whether  the  hiring  was  for  a  year  or 
for  an  Indefinite  term,  an  offer  of 
evidence  as  to  what  was  the  custom 
in  steamboat  circles  with  respect  to 
the  hiring  of  captains  was  properly 
excluded,  as  too  indefinite.  Cook  y. 
Enterprise  Transp.  Co.,  197  Mass.  7, 
83NE325. 

[c]  VacnteliitT  as  to  tima. — ^An 
alleged  usage  will  not  be  allowed  to 
control  where  time  Is  one  of  the  ele- 
ments and  the  period  Is  not  definitely 
fixed,  as,  for  example,  (1)  where  time 
is  given  by  usage  for  payment  on 
"cash"  sales.  Union  R.,  etc.,  Co.  v. 
Teager,  34  Ind.  1;  Steward  v.  Scud- 
der,  24  N.  J.  L.  96;  Catlin  v.  Smith, 
U  Vt  85.  (2)  Or  where  time  is  al- 
lowed for  the  delivery  of  goods  sold. 
Joseph  V.  Andrews  Co.,  72  Mo.  A.  G61. 
(3)  Or  where  time  is  allowed  a  pur- 
chaser within  which  he  may  notify 
the  seller  of  his  decision  to  keep  the 
goods.  Wood  V.  Wood,  1  C.  &  P.  89, 
12  EX:L  44. 

[d]  A  xutmg*  la  ths  navy  allowing 
extra  compensation,  to  be  binding, 
must  be  uniform  and  applicable  to 
all  officers  of  the  same  grade  under 
similar  circumstances.  U.  S.  v.  Bu- 
chanan, 24  F.  Cas.  No.  14,678,  Crabbe 
5(3  [rev  on  other  grounds  8  How.  83, 
12  U  ed.  997]. 

49.  Nelson  v.  Southern  Pac.  Co., 
IS  Utah  325,  49  P  644  (so  holding  on 
the  ground  that  there  are  no  compar- 
ative degrees  of  certainty). 

50.  Young  V.  One  Hundred  and 
Forty  Thousand  Hard  Brick,  78  Fed. 
1<};  Corcoran  v.  Chess,  131  Ca.  356, 
18  A  876;  Angell  v.  Keith,  24  VL 
J71. 

"Every  custom.  In  onder  to  tfecome 
obligatory,  whether  local  or  general, 
must  be  so  well  known  and  under- 
stood that  it  may  fairly  be  presumed 
that  all  persons  engaged  in  that 
trade  are  acquainted  with  it  and  as- 
Knt  to  it.  To  be  obligatory,  it  must 
not  be  merely  a  loose  practice,  but 
lirecise,  deflnite  and  certain,  so  as  to 
supply  the  place  of  the  common  law 
in  the  given  case,  and  be  capable  of 
being  applied  to  the  contract  in  de- 
fining and  fixing  the  rights  of  the 
parties  under  it."  Young  v.  One  Hun- 
dred and  Forty  Thousand  Hard  Brick, 
78  Fed.    149.    151. 

[a]  mnatrktloB,.— A  usage  of  a 
local  bricklayers'  association  to  ap- 
ply to  work  a  method  of  constructive 
measurement  which  varied  from 
month  to  month,  almost  from  day  to 
day,  was  rejected  as  having  no  ele- 
ment of  certainty.  Corcoran  v. 
Chess,  131  Pa.  366.  18  A  876. 

61.  Oelricks  v.  Ford.  23  How.  (XT. 
S.)  49.  16  L.  ed.  534 ;  Minis  v.  Nelson, 
43  Fed.  777;  Wallace  v.  Morgan,  23 
Ind.  399;  Foley  v.  Mason,  6  Md. 
37. 

[a]  ZUustxatloas. — (1)  A  usage  of 
brokers  to  require  a  "reasonable" 
margin  from  purchasers  was  held 
void  because  furnishing  no  rule  by 
which  a  reasonable  margin  might  be 
determined.  But  see  Horan  v. 
Strachan,  86  Ga.  408,  12  SE  678.  22 
AmSR  471  (wherein  a  usage  to  charge 
a  reasonable  attendance  fee  in  the 
case  of  a  vessel  in  distress,  but  not 
fixing  the  amount  of  such  fee,  was 
npheld);  Oelricks  v.  Ford.  23  How. 
(tJ.  S.)  49.  16  L,.  ed.  534.  (2)  A  cus- 
tom of  certain  agents  to  receive  a  fee 
for  a  certain  service  was  held  inad- 
missible, because  it  was  shown  that 


the  fee  was  sometimes  charged  and 
somettmea  not  charged.  Minis  v. 
Nelson,  43  Fed.  777.  (3)  A  usage 
among  factors  was  held  inadmissible 
because  it  left  each  factor  to  deter- 
mine for  himself  the  grade  of  goods 
subject  to  the  operation  of  such  us- 
age. Wallace  v.  Morgan,  28  Ind.  899. 
(4)  A  usage  among  merchants  in 
cases  of  "cash"  sales  to  deliver  the 
goodb  without  demanding  the  cash 
where  the  purchaser  was  considered 

f;ood,  was  held  inadmissible  because 
t  left  to  each  merchant  to  determine 
whether  a  purchaser  was  "good."  Fo- 
ley V.  Mason,  6  Md.  37. 

6a.  Minis  V.  Nelson.  43  Fed.  777; 
Giants  V.  Chicago,  etc.,  R.  Co.,  90 
Nebr.  606,  134  NW  242  (holding  that 
evidence  that  a  certain  course  is 
"generally"  and  "usually"  pursued  in 
a  particular  manner  is  sufllcient  to 
establish  a  custom,  and  it  Is  not  nec- 
essary to  show  that  the  particular 
manner  is  never  deviated  from).  See 
Eddy  v.  NortherruSS.  Co.,  79  Fed.  361 
(holding  that  'the  fact  that,  of  late 
years,  policies  of  marine  insurance 
for  vessels  on  the  Great  Lakes  have 
been  made  to  expire  on  December  6 
Instead  of  NovemlMr  30,  as  formerly, 
has  not  impaired  the  recognized  us- 
age whereby  navigation  Is  consid- 
ered as  closed  on  the  latter 
date). 

53.  Daun  v.  Iiondon  Brewery  Co., 
L.  R.  8  Eq.  165. 

64,  Walker  Mfg.  Co.  v.  Knox,  136 
Fed.  334,  69  (X;A  160  (holding  that 
where  defendant  had  agreed  to  pay 
plaintiff  the  reasonable  value  of  his 
services,  without  reference  to  any 
fixed  custom  to  pay  any  definite 
price,  evidence  of  witnesses  familiar 
with  such  services  that  it  was  usual 
to  pay  a  percentage  of  from  two  to 
five  per  cent  of  the  value  of  the 
goods,  sold  as  the  result  of  the  ef- 
forts of  the  employee,  was  not  ob- 
jectionable as  failing  to  show  that 
there  was  any  fixed  custom  to  pay  a 
definite  price). 

65.  Pitch  Pine  Lumber  Co.  v.  Geo. 
E.  Wood  Lumber  Co.,  67  Fla.  140,  48 
S  993;  1  Dane  Abr.  c  26  }  6. 

56.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Jay,  61  Ala.  247.  See  Jones  v.  Chaffln, 
102  Ala.  382  (holding  that  a  practice 
among  warehousemen  not  to  collect 
storage  charges  on  cotton  until  the 
cotton  was  ordered  out  of  the  ware- 
house did  not  affect  their  right  to 
collect  them  sooner;  and  that  there- 
fore, the  fact  that  certain  cotton 
was  burned  before  It  had  been  or- 
dered out  did  not  deprive  the  ware- 
houseman of  his  right  to  storage 
charges). 

Conn. — Lewis  v.  Phoenix  Mut.  L. 
Ins.  Co.,  44  Conn.  72. 

Ga. — Madden  v.  Blaln,  66  Ga.  49. 

Ind. — Cincinnati,  etc..  Mail  Line 
Co.  V.  Boal,  15  Ind.  345. 

Ky. — Brent  v.  Cook,  12  B.  Mon. 
267. 

Me. — Norton  v.  Heywood,  20  Me. 
359;  Lord  v.  Burbank,  18  Me.  178. 

Md. — Citizens'  Bank  v.  GrafSln,  31 
Md.  507,  1  AmR  66 

Mass. — Farlow  v.  Ellis,  15  Gray 
229.  See  Metcalf  v.  Weld,  14  Gray 
210  (holding  that  the  acceptance  by 
a  merchant  of  checks  in  payment  of 
debts  due  him  does  not  bind  him  to 
accept  checks  in  discharge  of  other 
promises  to  pay  money). 

N.  J. — Runyan  v.  Central  R.  Co.,  64 
N.  J.  L.  67,  78.  44  A  985,  48  LRA  744. 

Oh. — Somerby  v.  Tappan,  Wright 
570. 


rule  requiring  certainty  does  not  apply  where  it  is 
sought  to  show  a  customary  price  for  the  purpose  of 
recovering  on  a  quantum  meruit.*^ 

[i  11]  D.  Compulsory  Nature.  A  custom  must 
be  compulsory,  and  not  left  to  each  one's  option  to 
obey  it.''*  'Likewise  a  usage,  in  order  to  be  regarded 
aa  entering  into  a  contract,  must  be  clearly  distin- 
guished from  mere  acts  of  courtesy  or  accommoda- 
tion.*'   Nevertheless  it 'would  seem  that,  where  such 

"Many  things  are  dfne  in  the 
course  of  trade  by  way  of  favor 
which  cannot  be  held  to  constitute 
usage  entering  Into  contracts  of  the 
parties.  The  fact  that  such  acts 
have  constantly  been  done,  not  in 
obedience,  to  duty  or  contract,  but  aM 
a  matter  of  form,  cannot  compel  their 
continuance."  Runyan  v.  Central  R. 
Co.,  supra. 

[a]  XUnatratlons. — (1)  A  creditor 
may  indulge  a  debtor  in  One  or  two 
cases  without  thereby  binding  him- 
self   to    do    likewise    in    the    future. 


Brent  v.  Cook,  12  B.  Mon.  (Ky.)  267. 
(2)  And  the  common  act  of  courtesy 
which  induces  a  man  to  call  on  hia 
mechanic  to  rectify  what  is  amiss  In 
his  job  does  not  establish  a  custom 
to  exonerate  the  trade  from  respon- 
sibility for  bad  work.  Somerby  v. 
Tappan,  Wright  (Oh.)  570.  (8)  So, 
however  common  It  may  be  for  per- 
sons in  receiving  payments  to  waive 
their  strict  legal  rights  and  to  make 
use  of  a  paper  currency,  such  a  habit 
would  not  bind  any  one  who  chose  to 
insist  upon  his  legal  right  to  receive 
gold  and  silver.  Lord  v.  Burbank,  18 
Me.  178.  (4)  Again  because  plain- 
tiffs had  been  constant  customers  of 
a  bank  which  had  discounted  for 
them  many  drafts  and  immediately 
sent  them  on  tor  acceptance  when  the 
law  did  not  require  it,  was  lio  just 
reason  to  compel  the  bank,  at  the 
risk  of  being  held  liable  for  negli- 
gence, to  pursue  a  similar  course  in 
the  future.  Citisens'  Bank  v.  Graf- 
fiin.  31  Md.  507,  1  AmR  66.  (5)  So  a 
usage  among  mills  to  give  a  certift- 
cate  of  honorable  discharge  to  an  op- 
erative who  had  worked  a  certain 
term  and  performed  certain  condi- 
tions, which  certificate  would  obtain 
him  employment  in  other  mills,  does 
not  render  it  obligatory  to  give  such 
a  certificate  in  all  cases  where-  the 
conditions  have  been  complied  with; 
the  giving  of  such  a  discharge  is  a 
matter  of  discretion  in  the  particular 
mill.  Thornton  v.  Suffolk  Mfg.  Co., 
10  Cush.  (Mass.)  376.  (6)  And  where 
a  contract  as  to  land  gives  no  right 
to  cut  the  timber,  evidence  that  the 
owner  had  permitted  others  under 
similar  contracts  to  cut  timber  with- 
out considering  them  trespassers  Is 
irrelevant.  Norton  vJ  Heywood,  20 
Me.  359.  (7)  Tha  mere  act  of  a  rail- 
road company  in  paying  for  the  med- 
ical services  rendered  to  an  employee 
injured  in  its  service  would  hardly 
establish  such  a  custom  for  subse- 
quent cases  which  might  arise.  Mo- 
bile, etc.,  R.  Co.  V.  Jay,  61  Ala.  247. 
(8)  The  action  of  a  railroad  company 
In  allowing  passengers  to  carry  pack- 
ages of  merchandise  does  not  amount 
to  a  usage  so  as  to  prevent  the  com- 
pany from  refusing  to  allow  a  pas- 
senger to  carry  such  package.  Run- 
yan V.  Central  R.  Co.,  64  N.  J.  L.  67. 
44  A  985.  48  LRA  744.  (9)  Courtesy 
prevailing  among  physicians  not  to 
charge  each  other  for  services  did  not 
constitute  a  usage.  Madden  v.  Blaln, 
66  Ga.  49.  (10)  Acts  of  an  Insurance 
company  In  allowing  payment  of 
premtums  In  some  cases  after  the 
date  on  which  they  were  due,  were 
not  a  usage  binding  on  the  company. 
Lewis  V.  Phoenix  Mut.  L.  Ins.  Co.,  44 
Conn.  72. 

[b]  A  onatomary  •zchanire  of 
oonzteslea  binding  on  neither  party 
does  not  become  of  binding  force  dn 
a  contract  there  made.  Pitch  Pine 
Lumber  (3o.  v.  Geo.  E.  Wood  Lumber 
Co.,  57  Fla.  140,  48  B  993. 
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courtesies  or  accomii)odatioDs  have  been  extended  be- 
"tween  the  parties,  there  should  be  timely  notice  of 
an  intended  cbange.°' 

[$  12]  £.  ConaiBtency.  Customs  must  be  con- 
sistent with  each  other.  One  custom  cannot  be  set 
up  in  opposition  to  another,  for  if  contradictory  they 
destroy  each  other." 

[$  13]  F.  Continuity.  A  custom  must  be  con- 
tinued; there  must  be  no  interruption  or  temporary 
ceasing  of  the  right.""  The  same  is  required  of  a 
usage  of  trade.*"  A  usage  which  is  proved  to  ezi^t 
at  a  period  long  before  the  time  of  the  transaction 


which  it  is  introduced  to  affect,  and  not  since,  is 
inadmissible."  ' 

[i  14]  O.  Ofinerftlity— 1.  Oommoa-Law  Ciu- 
toniB.  A  common-law  custom,  if  general,  was  a  part 
of  the  law,  and  hence  not  admissible  in  evidence  as 
a  custom.'* 

[i  15]  2.  Trade  Cnatoms  or  Usages — a.  Neces- 
sity. In  the  absence  of  evidence  that  the  party  to 
be  charged  had  actual  knowledge  of  a  trade  custom 
or  usage,  it  must,  in.order  to  be  admissible  against 
him,  appear  to  have  been  so  general  that  he  will  be 
presumed  to  haye  knowledge  of  it.°'    It  is  frequently 


en.  Cummins  v.  Shand.  5  H.  &  N. 
95,  98,  167  Reprint  114  (where 
bankers  had  taken  up  certain 
bills  for  a  customer  upon  the 
security  of  proceeeds  to  be  ex- 
pected from  certain  conslgnftients, 
and  at  the  same  time  had  allowed 
hlmjto  continue  to  draw  upon  his  de- 
posit account  with  them.  This  prac- 
tice had  existed  for  some  time,  when, 
some  soods  remaining  unsold,  and 
the  marlcet  price  having  gone  down, 
they  refused  to  pay  one  of  his  drafts. 
In  an  action  by  the  customer.  It  was 
left  to  the  Jury  to  aay  whether  the 
oourae  of  dealing  of  the  parties  had 
been  understood  as  on  this  footing,  or 
whether  it  was  a  mere  act  of  indulg- 
ence on  the  part  of  the  bank;  if  the 
former,  they  were  instructed  that  the 
bankers  could  not  suddenly,  and  with- 
out notice  to  him.  Interfere  with  this 
custom.  The  Jury  found  for  plain- 
tiff. And  Pollock,  C.  B.,  said:  "I  am 
of  the  opinion  that  the  case  was  prop- 
erly left  to  the  jury.  No  doubt,  if  a 
person  has  been  accustomed  to  ac- 
cept bills  for  the  accommodation  of 
another,  he  may  refuse  to  do  so  any 
longer;  for  there  Is  no  tenancy  of  a 
man's  credit  which  requires  any  time 
to  put  an  end  to  It.  But  that  Is  not 
the  case  where  a  course  of  dealing 
has  prevailed,  and  value  has  been 
given  for  the  accommodation.  It 
makes  no  difTerence  whether  the  one 
party  is  a  factor  or  a  banker.  If  the 
circumstances  are  such  as  to  Justify 
the  other  in  drawing  though  he  has 
not  a  cash  credit,  he  Is  entitled  to  do 
so  until  he  has  notice  that  the  ac- 
commodation Is  discontinued.  The 
question  then  Is,  whether  there  was, 
between  the  plaintiff  and  the  Bank,  a 
course  of  business  which  could  not  be 
put  an  end  to  without  a  reasonable 
Bptlce.  It  seems  to  me  that  there  is 
no  objection  to  the  mode  In  which  the 
case  was  left  to  the  Jury,  and  that 
they  have  arrived  at  a  proper  conclu- 
sion"). 

SB.  Parkin  v.  Radcllffe,  1  B.  &  P. 
282,  126  Reprint  905;  Aldred's  Case, 
9  Coke  57b,  77  Reprint  816.  2  ERC 
859;  KenchIn  v.  Kn%ht,  1  Wlls.  C.  P. 
253,  95  Reprint  603;  1  Dane  Abr.  c 
26    }    7. 

[a]  If  two  onatoma  are  contradlo- 
t0C7f  it  is  evident  that  they  cannot 
both  have  been  established  by  mutual 
consent.  Thus  the  allegation  of  one 
custom  is  not  to  be  met  by  the  alle- 
gation of  another  custom  Inconsist- 
ent with  the  first,  but  rather  by  the 
denial  of  the  existence  of  the  first  as 
•  custom.  This  rule  might  well  fall 
within  that  other  one  which  requires 
that  a  custom  shall  be  reasonable; 
for  the  absurdity  and  unreasonable- 
ness of  two  mutually  Inconsistent 
customs  is  evident,  and  If  one  cus- 
tom be  admitted  to  exist,  the  other, 
which  Is  Inconsistent  with  It,  violates 
the  requisite  of  reasonableness,  and 
Is  therefore  Invalid.  Browne  Usages 
and  Customs  p  25. 

SS.  Tyson  v.  Smith,  9  A.  &  El  406. 
S6  EXn>  224,  112  Reprint  1265,  8  BRC 
316;  1  Dane  Abr.  c  26  (  2. 

[a]  "If  a  oiwtoia  oeMMd  aad  >•- 
eosunenoed.  Its  new  beginning  would 
be  within  the  memory  of  man,  and 
would  be  due  to  the  will  of  an  indi- 
vidual, which  would  exclude  it  from 


the  deflnltton  of  a  custom,  and  make 
any  usage  subject  to  such  a  lapse 
void  as  a  custom.  But  an  interrup- 
tion which  is  to  prove  valid  as 
against  a  custom  must  be  an  actual 
Interruption  of  the  usage,  and  not 
simply  an  interruption  of  the  posses- 
sion of  the  right."  Browne  Usages 
and  Customs  p  16. 

eo.  Iowa. — Hale  v.  Olbbs,  43  Iowa 
380. 

Mass. — Johnson  v.  Stoddard,  100 
Mass.  306. 

Mo. — Shields  v.  Kansas  City  Sub- 
urban R.  Co.,  87  Mo.  A.  637. 

N.  Y. — Fellows  v.  New  York,  17 
Hun  249. 

Fa. — McMasters  v.  Pennsylvania  R. 
Co.,  69  Pa.  374.  8  AmR  264. 

Tex. — Nocona  Nat.  Bank  v.  Bolton, 
(Civ.  A.)   143  SW  242. 

[a]  IIlBatxa,tlons. -<r- (1)  The  cus- 
tom of  a  city  department  In  charging 
interest  on  sums  advanced  to  con- 
tractors was  held  inadmissible,  it  ap- 
pearing that  the  custom  had  been 
one  way  down  to  the  year  1858,  un- 
der one  comptroller,  and  another  way 
from  1858  to  1878,  under  other  comp- 
trollers. Fellows  V.  New  York,  17 
Hun  (N.  Y.)  249.  (2)  So,  where  the 
knowledge  of  a  witness  who  was  in- 
troduced to  prove  a  usage  was  not 
later  than  a  year  before  that  time, 
the  usage  was  held  not  sufflclently 
proved.     Hale  v.  Glbbs,  43  Iowa  380. 

81.  Michigan  Cent.  R.  Co.  v.  Cole- 
man, 28  Mich.  440;  Walker  v.  Bar- 
ron,  6  Minn.   508. 

63.  Tyson  v.  Smith,  6  A.  &  E.  74E, 
33  EK::Li  392,  112  Reprint  286;  Fitch 
V.  Rawllng,  2  H.  Bl.  393,  126  Reprint 
614.  8  BRC  305;  Vlner  Abr.  tit  "Cus- 
tom." 

[a]  XUnstnttona. —  (1)  While  it 
was  held  that  a  custom  for  all  the 
Inhabitants  of  a  parish  to  play  all 
kinds  of  lawful  games  and  pastimes 
In  a  close  at  all  seasonable  times  of 
the  year  was  good,  a.  similar  custom 
for  all  persons  whatever  happening 
to  be  in  the  said  parish  was  held  bad. 
BuUer,  J.,  saying:  "How  that  which 
may  be  claimed  by  all  the  Inhabit- 
ants of  Kngland  can  be  the  subject 
of  a  custom,  I  cannot  conceive.  Cus- 
toms must  In  their  nature  be  con- 
fined to  individuals  of  a  particular 
description,  and  what  Is  common  to 
all  mankind,  can  never  be  claimed  as 
a  custom."  Fitch  v.  Rawllng,  2  H. 
Bl.  393,  398,  126  Reprint  614.  8  ERC 
305.  (2)  "Information  In  the  Ex- 
chequer against  a  merchant  for  lad- 
ing wine  In  a  strange  ship,  the  de- 
fendant pleaded  licence  of  the  King 
made  to  J.  S.  to  do  it,  which  J.  S. 
had  granted  his  authority  thereof  to 
the  defendant;  and  that  there  is  a 
custom  among  merchants  throughout 
England,  that  one  may  assign  such 
licence  to  another  and  that  the  as- 
signee shall  enjoy  it.  Sic.  which  was 
demurred  In  law,  and  it  was  agreed 
for  law,  that  a  man  cannot  prescribe 
custom  throughout  England;  for  if 
it  be  throughout  England  it  Is  a  com- 
mon law  and  not  a  custom,  contra  if 
the  custom  had  been  pleaded  to  be  in 
such  a  city,  or  county.  .  .  .  Note  the 
diversity.''  1  Viner  Abr.  p  176.  (8) 
In  an  action  of  trespass,  to  which  a 
custom  for  all  victualers  to  erect 
booths  on  the  land  in  question  dur- 


ing certain  fair  days  was  set  up,  an 
objection  that  it  was  general,  as 
anu>untlng  to  the  common  law,  was 
owruled.  "Admitting  for  the  pur- 
pose of  argument,"  said  Tindal,  C.  J.. 
"that  a  custom,  which  would  com- 
prehend within  It  all  the  liege  sub- 
jects of  the  crown,  would  be  bad,  on 
the  ground  of  its  amounting  to  the 
common  law:  we  think  the  custom 
before  us  is  not  of  that  description. 
For  in  the  present  custom  there  are 
three  restrictions,  which  necessarily 
limit  its  generality.  The  parties  who 
claim  the  benefit  of  it  must  be  vict- 
uallers; they  must  be  victuallers  com- 
ing to  keep  the  fair,  and  they  must 
come  at  the  precise  period  of  the 
year  at  which  the  fair  is  fixed.  Now 
under  the  description  of  victuallers, 
mentioned  in  the  custom,  we  cannot 
consider  that  very  large  body  of  per- 
sons to  be  comprehended  who  in  an- 
cient times  appear  to  have  been 
classed  under  that  designation  by' the 
statutes  referred  to  in  the  argument; 
but  we  think  the  plea  must  be  taken 
to  speak  In  the  language  of  the  time 
at  which  It  Is  pleaded;  and  as  the 
only  term  used  Is  that  of  victualler. 
It  must  be  understood  those  only  are 
comprehended  who  are  now  so 
termed,  that  is,  persons  authorised 
by  law  to  keep  houses  of  entertain- 
ment for  .the  public.  This  removes 
the  case  at  once  from  the  applica- 
tion of  the  case  of  Fitch  v.  Rawllng, 
2  H.  Bl.  393,  126  Reprint  614,  where 
the  custom  comprehended  all  the 
liege  subjects  of  the  crown  being  in 
the  parish  at  any  time."  Tyson  v. 
Smith,  6  A.  A  E.  745,  1  P.  &  D.  307, 
316,   33   ECL   392,   112  Reprint   286. 

63.  U.  S. — Oelricks  v.  Ford,  28 
How.  49,  16  L.  ed.  534;  Richardson  v. 
Goddard,  23  How.  28,  16  L.  ed.  412; 
Adams  v.  Otterback,  15  How.  639,  14 
L.  ed.  805;  B:ames  v.  H.  B.  Claflln 
Co.,  239  Fed.  631,  152  CCA  465;  The 
Qualala.  178  Fed.  402,  102  CCA  548; 
Continental  Coal  Co.  v.  Blrdsall,  108 
Fed.  882,  48  CCA  124;  Southern  In- 
diana Express  Co.  v.  U.  S.  Express 
Co.,  88  Fed.  659  [aft  92  Fed.  1022 
mem,  35  CCA  172];  Isaksson  v.  Wil- 
liams, 26  Fed.  642;  Jelison  v.  Lee,  IS 
F.  Cas.  No.  7,256,  3  .Woodb.  &  M. 
368:  The  Paragon.  18  F.  Cas.  No. 
10,708,  1  Ware  326;  Phillips  v.  Penn- 
sylvania Ins.  Co.,  19  F.  Cas.  No.  11,- 
102;  Rogers  v.  Mechanics'  Ins.  Co., 
20  P.  Cas.  No.  12.016,  1  Story  80S; 
York  v.  Wistar,  SO  P.  Cas.  No.  18,141. 

Ala. — Western  R.  Co.  v.  Hart,  160 
Ala.  599,  49  S  371;  Syson  v.  Hlerony- 
mus,  127  Ala.  482,  28  S  967;  Herrlne 
v.  Skaggs,  73  Ala.  446;  Fulton  Ins. 
Co.  v.  Mllner,  23  Ala.  420. 

Ark.— Walsh  v.  Prank,  19  Ark.  270: 
Burr  V.  Sickles,  17  Ark.  428,  66  AmD 

Conn. — Sturges  v.  Bucldey,  82 
Conn.  265. 

Del. — Bryan  v.  Brown,  19  Del.  B04, 
53  A  55;  Eraser  v.  Ross,  17  Del.  848, 
41  A  204. 

Qa. — Goette  v.  Lane,  111  Oa  400. 
36  BE  758;  Wheelwright  v.  Dyal,  99 
Ga.  247,  25  SE  170. 

111.— Papln  v.  Goodrich,  lOS  Bl.  86: 
CofTman  v.  CSimpbell,  87  111.  98;  Lyon 
V.  Culbertson,  83  III.  83.  26  AmR  349; 
Blssell  V.  Ryan,  23  111.  666;  Dixon 
V.  Dunham,  14  111.  324;  National  Can- 
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stated  that  such  a  custom  or  usage,  to  be  valid  and 
binding,  must  be  general  and  universal;'''  but  this 
statement  must  be  regarded  as  explained  by  the 
fact  that  the.  question  presented  in  these  eases  has 
been  merely  whether  the  party  to  be  affected  has 
been  proved  to  be  acquainted  with  it.**  As  will  be 
seen,  knowledge  of  a  usage  is  necessary  in  every 
ease  in  order  to  bind  a  person  by  its  terms." 
Sometimes  this  knowledge  must  be  expressly  proved, 
and  sometimes,  from  its  generality  and  notoriety, 
the  law  raises  the  presumption  that  the  usage  was 
known.     It  is  therefore  only  as  affecting  the  ques- 


tion of  notice  that  the  generality  of  the  usage  be- 
comes material  j  for  a  practice  may  exist  between 
two  only,  and  yet  bind  them  in  all  subsequent  deal- 
ings unless  abrogated  by  both." 

[$  16]  b.  Stiffidency.  It  is  sufficient  to  comply 
with  the  requirement  of  generality  that  the  usage 
in  question  be' universally  recognized  and  observed 
by  those  engaged  in  the  kind  of  transactions  to 
which  it  applies  within  the  region  where  it  is  claimed 
to  ezist.*^  It  should  not  be  confined  to  a  part  only 
of  such  persons  in  such  territory;*'  but  it  need  not 


dy  Co.  V.  Nichols  Candy  Co.,  155  III. 
A.  44:  Currie  v.  Syndicate.  104  III.  A. 
1S5;  Decatur  Nat.  Bank  v.  Murphy, 
9  III.  A.  112;  Sweet  v.  Leach,  «  III. 
A.  212. 

Iowa. — Cltisens'  State  Bank  T. 
Chambers.  129  Iowa  414,  105  NW 
692;  Couch  v.  Watson  Coal  Co.,  4« 
Iowa  17;  Rindskofl  v.  Barrett,  14 
Iowa  101. 

Lb. — ^Tyson  v.  Laldlaw,  18  La.  880. 

Me. — Randall  v.  Smith,  63  Me.  106, 
IS  AmR  200;  aieason  v.  Walsh,  43 
Me.  397;  Folsom  v.  Merchants'  Mut. 
Mar.  Ins.  Co.,  38  Me.  414;  Perktna 
V.  Jordan,.  35  Me.  23. 

Md. — DiilinK  V.  Philadelphia,  etc., 
R.  Co.,  6S  Md.  120,  6  A  592;  Citizens' 
Bank  v.  Grafflln,  31  Md.  507,  1  AmR 
66;  Chesapeake  Bank  v.  Swain,  29  Md. 
483;  Thomson  v.  Albert,  15  Md.  268; 
DuvaU  V.  Farmers  Bank,  9  Gill  &  J. 
31. 

Mass.— Porter  v.  Hills,  114  Mass. 
106;  Saunders  v.  Clark,  106  Mass. 
331;  Rennell  v.  Kimball,  5  Allen  856; 
Schlessinger  v.  Dickinson,  5  Allen 
47;  Cook  V.  Fiske,  12  Gray  491;  But- 
ler V.  Cbarlestown,  7  Gray  12;  Berk- 
shire Woollen  Co.  v.  Proctor,  7  Cush. 
417;  Oark  v.  Baker,  11  Mete.  188,  45 
AmD  199;  Spaulding  v.  Lowell,  23 
Pick.  71;  Taunton  Copper  Co.  t. 
Merchants'  Ins.  Co.,  22  Pick.  108; 
Thompson  v.  Hamilton,  12  Pick.  425, 
23  AmD  619;  Bromfleld  v.  Little, 
Quincy  108. 

Mich. — Baton  y.  Gladwell,  108 
Mich.  678,  66  NW  698;  Detroit,  etc., 
R.  Co.  V.  Van  Steinburg,  17  Mich.  99; 
Strong  V.  Grand  Trunk  R.  Co.,  15 
Mich.  206,  93  AmD  184;  Moore  v. 
Michigan  Cent.  R.  Co..   3  Mich.   28. 

Minn. — Powell  v.  Luders,   84  Minn. 

872.   87    NW   940;   Pevey    v.    Schulen- 

.  berg,   eta.    Lumber  Co.,    33   Minn.  45, 

21    NW    844;,  Taylor    v.    Mueller,    30 

Minn.  343,  15  NW  413,'  44  AmR  199. 

Mo. — American  Ins.  Co.  v.  Nelber- 
ger,  74  Mo.  167;  Fellows  v.  Dorsey, 
171  Mo.  A.  289,  157  SW  995;  Johnston 
V.  Parrott   92  Mo.  A.  199. 

Nebr. — McConnell  v.  Bettman,  90 
NW  648. 

N.  H. — Sumner  v.  Tyson,  20  N.  H. 
384. 

N.  T. — (TDonohae  v.  Leggett,  184 
N.  T.  40.  31  NE  269;  Harris  v.  Tum- 
brldge,  83  N.  T.  92,  38  AmR  898  raft 
8  AbbNCas  291];  Farmers',  etc..  Nat. 
Bank  v.  Sprague,  62  N.  T.  605;  Walls 
V.  Bailey,  49  N.  T.  464,  10  AmR  407; 
Ehle  V.  Chlttenango  Bank,  24  N.  Y. 
548;  Slpperly  v.  Stewart,  60  Barb.  62; 
Hotchklss  V.  Artisans'  Bank,  42  Barb. 
517  faff  2  Abb.  Dee.  403,  2  Keyes 
564];  Weber  v.  Klngsland.  21  N.  T. 
Super.  416;  Holford  v.  Adams,  9  N. 
T.  Super.  471;  Child  v.  Sun  Mut.  Ins. 
Co.,  5  N.  T.  Super.  29;  Palmer  v.  Har- 
rison,  28   Misc.   180,    68   NTS   1107. 

Oh. — Wayne  v.  The  Gen.  Pike,  16 
Oh.   421. 

Pa. — Anewalt  v.  Hummel,  109  Pa. 
271;  Prlgg  V.  Preston,  28  Pa,  Super. 
272;  McKlnney  v.  Chester,  2  Del.  Co. 
525. 

Tex. — Wootters  v.  Kaufman.  73 
Tex.  896,  11  SW  390;  Taylor  v.  Jack- 
tson,  (Civ.  A.)  180  SW  1142,  1146  [clt 
Cycl;  Holmes  v.  Tyner,  (Civ.  A.)  179 
SW  887;  Schumacher  v.  Trent,  18 
Tex.  Civ.  A.  17,  44  SW  480. 

Vt. — Russell  V.  Ferguson,  77  Vt. 
433.  60  A  802.    ^ 

Va. — Scott  V.  (3hestennan,  117  Va. 


684,  85  BE  502. 

Wash.^Johns  v.  Jaycox,  87  Wash. 
403,  121  P  854,  39  LRANS  1151,  Ann 
Casl913D  471. 

W.  Va. — Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

Wis. — Zartner  v.  George,  156  Wis. 
131,  145  NW  9'/l,  52  LRANS  129; 
Hlbbard  v.  Peek.  76  Wis.  619,  44  NW 
eni;  Bentley  v.  Doggett,  51  Wis.  224, 
8  NW  165,  37  AmR  827;  Hinton  v. 
Coleman,  45  Wis.  165;  Lamb  v.  Klaus. 
."0  Wis.  94;  Lee  v.  Merrick,  8  Wis. 
229. 

Kng. — Coventry  v.  Gladstone,  L.  R. 

4  Eq.  493;  Svendsan  v.  Wallace,  4 
Aapln.  550;  Sweeting  v.  Pearoe,  7  C. 
B.  N.  S.  448,  97  ECL  449,  141  Reprint 
890;  Gurney  v.  Behrend,  3  E.  &  B. 
622,  77  ECL  €22,  118  Reprint  1275; 
Camming  v.  Shand,  5  H.  &  N.  95,  167 
Reprint  1114;  Lewis  v.  Marshall,  7 
M.  &  G.  729,  49  BCL  729,  135  Reprint 
293, 

Ont.— De  Hertel  v.  Supple,  13 
Grant.  Ch.  (U.  C.)  648  [app  allowed 
14  Grant  Ch.  (U.  C.)  4211;  Fisher  v. 
Western  Assur.  Co.,  11  tJ.  C.  Q.  B. 
265. 

[a]  -A  eurtom  to  b*  Madlag  (1) 
must  be  universal  in  the  locality,  and 
of  long  existence.  Ulmer  v.  Farns- 
worth,  80  Me.  500,  502,  15  A  65." 
Hartley  v.  Richardson,  91  Me.  424, 
429,  40  A  336.  (2)  Must  be  so  gen- 
eral as  to  raise  a  presumption  that 
the  parties  knew  of  it  and  contract- 
ed with  reference  to  it.  Florence 
Wagon  Works  v.  Trinidad  Asphalt 
Mfg.  Co..  145  Ala.  677,  40  S  49;  Sy- 
son  v.   Hleronymus,    127   Ala.   482,   28 

5  967;  Schurr  v.  Savlgny,  85  Mich. 
144,  48  NW  547;  Fellows  v.  Dorsey, 
171  Mo.  A.  289,  167  SW  995. 

[b]  WiMrs  a  oostom  prsvalla  so 
nnlT«nMll7  that  the  court  wll|  take 
Judicial  notice  of  it,  a  party  to  a 
transaction  will  not  be  allowed  to 
plead  Ignorance  of  It.  British,  etc., 
Mortg.  Co.  v.  Tlbballs,  63  lows  468, 
19  NW  319 

[c]  Th»  'a*otgtm  ood*  pvoTldM  that 
"the  custom  of  any  trade  or  business 
shall  be  binding  only  whert  it  Is  of 
aucb  universal  practice  as  to  Justify 
the  conclusion  t-hat  It  became,  by 
Implication,  a  part  of  the  contract." 
Howell  V.  Clements,  139  Qa.  441,  77 
SE  564;  Maddox  v.  Washburn-Crosby 
Mining  Co.,  136  Ga.  539.  69  SE  821; 
Hendricks  v.  W.  G.  Mlddlebrooks  Co., 
118  Ga.  131.  44  SB  835,  838;  Goette 
V.  Lane,  111  Ga.  400,  36  SE  758; 
Wheelwright  v.  Dyal,  99  Ga.  247,  25 
SE  170;  Robertson  v.  Wilder,  69  Ga. 
340;  Madden  v.  Blain,  66  Ga.  49; 
Savannah  V.  Feely,  66  Ga.  31;  Cham- 
pion v.  Wilson,  64  Ga.  184,  191  (where 
It  was  held  that  this  section  did  not 
require  that  the  usage  must  have 
been  followed  in  every  similar  trans- 
action, since,  in  such  case,  one  act  of 
one  person  engaged  In  the  trade 
would  defeat  a  custom  universal  but 
for  that  act,  and  the  court  said:  "It 
must  be  rather  more  than  general — 
much  more  than  the  habit  of  a  ma- 
jority; but  not  absolutely  unbroken 
by  one  single  transaction  of  one 
tradesman.  Such  a  rule  would  de- 
feat every  custom"). 

64.  U.  S.— Oelricks  v.  Ford,  23 
How.  49,  16  L.  ed.  634;  Richardson 
V.  <}oddard,  23  How.  28,  16  L.  ed.  412; 
Fidelity,  etc.,  Co.  v.  Washington  L. 
Ins.  Co.,  193  Fed.  612;  Southern  Indi- 


ana Express  CX>.  v.  U.  S.  Elzpress  Co.. 
88  Fed.  659  (aft  92  Fad.  1022  mem,  86 
CCA  172];  Dodge  v.  Hedden,  42  Fed. 
446;  Th«  Innocents,  13  F.  C^s.  No. 
7,060,  10  Ben.  410;  Martin  v.  Dela- 
ware Ins.  Co.,  16  F.  Cas.  No.  .9,161, 
2  Wash.  254;  Rogers  v.  Mechanics^ 
Ins.  Co.,  20  F.  Cas.  No.  12,016.  1  Story 
603;  Trott  v.  Wood.  24  F.  Cas.  No. 
14,190,    1   Gall.   443. 

Ala. — Syson  v.  Hleronymus,  127 
Ala.  4S2,  28  S  967;  Fulton  Ins.  Co.  v. 
Mllner,  23  Ala.  420. 

111. — Coffman  v.  Campbell,  87  111. 
98;  Bissell  v.  Ryan,  23  111.  566;  Whip- 
ple V.  Tucker,  123  111.  A.  223. 

Me. — Ulmer  v.  Pamsworth,  80  Me. 
500,  15  A  65;  Folsom  v.-  Merchants' 
Mut.  Mar.  Ins..  Co.,  38  Me.  414. 

Md. — Citizens'  Bank  v.  GraOlIn,  31- 
Md.  607,  1  AmR  b6;  Thomson  v.  Al- 
bert, 16  Md.  268;  DuvaU  v.  Farmers' 
Bank.  9  GUI  &  J.  31. 

Mass. — Scudder  v.  Bradbury,  106 
Mass.  422;  Berkshire  Woollen  (Jo.  v. 
Proctor,  7  Cush.  417;  Taunton  Cop- 
per Co.  V.  Merchants'  Ina  Co.,  22 
Pick.  108. 

Michi— Black  v.  Ashley,  80  Mich. 
90,  44  NW  1120. 

Mo. — Park  v.  Vlernow,  16  Mo.  A. 
383 

N.  Y.— Holford  v.  Adams,  9.  N.  Y. 
Super.  471;  Eckstein  v.  Schlelmer,  62 
Misc.  635,  116  NYS  7;  Coale  v.  Ben- 
nett, 31  Misc.  826,  64  NYS  1116; 
Palmer  v.  Harrison,  28  Misc.  180,  68 
NYS  1107. 

Pa. — Com.  V.  Philadelphia  Ck>unty 
Prison,  67  Pa  291;  (Jope  v.  Dodd,  18 
Pa   33  ^ 

S.  C. — Smetz  V.  Kennedy,  22  S.  C. 
L.  218;  Chastaln  v.  Bowman,  19  8. 
C.   L.    270. 

Tex. — Standard  Paint  Co.  v.  San 
Antonio  Hardware  Co.,  (Civ.  A.)  136 
SW  1150. 

Va. — Southwest  Virginia  Mineral 
Co.  V.  Chase,  95  Va.  50.  27  SE  826, 

Eng. — Coventry  v.  Gladstone,  L.  R. 
4  Bq.  493;  Sweeting  v.  Pearoe,  7  C. 
B.  N.  S.  449,  97  ECL  449,  141  Reprint 
890;  Gurney  v.  Behrend,  3  E.  &  B. 
622,  77  ECL  622,  118  Reprint  1275. 

Ont. — De  Hertel  v.  Supple,  13  Grant 
Ch.  (U.  C.)  648;  Fisher  v.  Western 
Assur.  Co.,  11  U.  C.  Q.  B.  255. 

65.  See  Eames  v.  H.  B.  Claflln  Co., 
239  Fed.  631,  152  CCA  465.  • 

66.  See  Infra  {9  17-30. 

67.  Bryan  v.  Brown,  19  Del.  504, 
53  A  55;  Hotchklss  v.  Artisans'  Bank, 
42  Barb.  (N.  Y.)  517  [aff  2  Abb.  Dec. 
403,  2  Keyes  564];  Gumming  v. 
Shand,  5  H.  &  N.  95,  157  Reprint  1114. 

68.  Chicago,  etc.,  R.  Co.  v.  Har- 
rington, 192  111.  9,  61  NE  622;  Bur- 
bridge  v.  Gumbel,  72  Miss.  371,  16  S 
792;  Harrison  v.  Birrell,  68  Or.  410, 
115  P  141;  Traders'  Ins.  Co.  v.  Dob- 
bins, 114  Tenn.  227,  86  SW  383. 

69.  U.  S. — Mordecal  v.  Lindsay,  5 
Wall.  481.  18  L.  ed.  486;  Adams  v. 
Otterback,  16  How.  539,  14  L.  ed.  806; 
Southern  Indiana  Express  Co.  v.  IT. 
S.  Express  Co.,  88  Fed.  659  [aff  92 
Fed.  1022,  35  CCA  172]. 

Ind. — Lawrenceburg  Citisens*  Nat. 
Bank  v.  Third  Nat.  Bank,  19  Ind.  A. 
69,  49  NE  171,  176. 

Iowa. — Nelson  v.  C.  F.  Adams  Co., 
161    NW   646. 

Mass. — Barrie  v.  Qulmby,  206 
Mass.  259,  92  NE  451;  Berkshire 
Woollen  Co.  v.   Proctor,   7  C^sh.   417. 

Minn. — Pevey  y.  Schulenburg,  etc., 
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be  observed  in  eveiy  individual  transaction.'^  For 
example,  deviation  from  a  universal  custom  of  a 
port  in  particular  instances,  due  to  strong  compe- 
tition in  trade,  does  not  affect  the  validity  of  such 
custom/'  On  the  other  band,  isolated  instances  of  a 
«ertain  course  of  trade  will  not  establish  a  usage 
by  which  the  rights  of  parties  are  to  be  measured 
and  determined,'^  nor  a  single  transaction ;"  nor  will 
A  mere  habit  or  usual  practice  of  particular  persons,'^ 
or  by  one  person,''  house,"  mill,"  or  railroad  com- 
pany.'* So  it  has  been  held  that  evidence  of  a  cus^ 
tom  in  the  cities  of  New  Orleans,  Cincinnati,  and 


Louisville  would  not  alone  be  sufiSeient  to  prove  a 
general  custom  of  merchants  upon  the  Mississippi 
river  and  its  tributaries.'*  So  proof  that  a  certain 
practice  of  factors  "was  very  common  in  the  trade, 
~but  that  a  few  factors  in  Mobile  would  not  do  so," 
is  insuiScient  to  establish  a  usage.*"  However,  the 
usage  of  a  single  individual,  it  should  be  noted,  is 
admissible  as  against  one  who  is  shown  to  have 
known  of  it  and  to  have  contracted  with  reference 
thereto."  Evidence  of  a  custom  which  always  pre- 
vailed under  certain  circumstances  may  be  admis- 
sible, although  such  circumstances  were  exceptional 


Lumber  Co.,  SS  Minn.  45,  21  NW  844. 

Mo. — American  Ins.  Co.  v.  Nelber- 
trer,  74  Mo.  167. 

N.  Y. — O'Donohue  v.  Leggett,  184 
N.  T.  40.  31  NE  26». 

la]  Fxaetle*  nrast  1>*  vatrutmaX, — 
<1)  It  does  not  show  aiisage  of  trade 
to  show  thfit  many  persons,  or  a 
iQajorlty  of  persons,  engaged  In  the 
business  practice,  a  particular  mode. 
The  practice  must  be  universal.  Por- 
ter V.  Hill,  114  Mass.  106.  (2)  A  fre- 
quent and  general  but  not  universal 
practice  in  a  particular  port  on  the 
part  of  shipowners  to  allow  goods 
'.jrought  on  their  vessels  to  be  trans- 
ported to  the  warehouse  of  the  con- 
signee and  there  Inspected  before 
freight  is  paid  Is  not  such  a  custom 
as  will  displace  the  right  of  the  car- 
rier to  demand  freight  on  the  de- 
livery of  goods  on  the  wharf.  Mor- 
decal  V.  Lindsay,  5  Wall.  (U.  S.)  481, 
18  U  ed.  486. 

70.  Hewlett  v.  Burrell,  105  Fed. 
SO,  44  CCA  362;  Baker  v.  Lehman,  186 
Ala.  493.  66  S  321;  Desha  v.  Holland, 
12  Ala.  513,  46  AmD  261;  Traders' 
Ins.  Co.  V.  Dobbins,  114  Tenn.  227,  86 
SV^  383 

"It  is  not  indispensable  to  the  va- 
lidity of  a  custom,  that  it  should  be 
universally  acquiesced  in;  for  this 
would  be  to  annul  all  customs  as  to 
those  who  were  unwilling  to  abide  by 
them.  Instead  of  having  the  force 
of  law,  and  being  of  general  obliga- 
tion, they  would  depend  for  their  op- 
eration upon  the  gratuitous  assent  of 
every     person    against     whom    they 

Xere  Invoked."  Desha  v.  Holland,  12 
la.  513,  519.  46  AmD  261. 
[a]  Application  of  mla.^— Where 
the  existence  of  a  grade  of  cotton 
specified  in  a  contract  of  sale  of  cot- 
ton was  known  to  the  trado  generally, 
the  nonexistence  of  such  a  grade  In 
the  local  cotton  trade  was  immate- 
rial. Baker  v.  Lehman,  186  Ala.  493, 
65  S  321. 

71.  Robertson  v.  Wilder,  69  Ga. 
340. 

79.  U.  S. — Qarrison  v.  Memphis 
Ins.  Co.,  19  How.  312,  15  L.  ed.  656; 
The  Innocenta,  IS  F.  Cas.  No.  7,050, 
10  Ben.  410. 

Ala. — Herring  v.  Skaggs,  78  Ala. 
'446.  » 

Ark. — Burr  v.  Sickles,  17  Ark.  428, 
65  AmD  437. 

111. — Cleveland,  etc.,  R.  Co.  v.  Jen- 
kins, 174  111.  398,  51  NB  811,  66  Am 
SR  296,  62  LRA  922;  Cahn  v.  Mich- 
igan Cent.  R.  Co.,  71  111.  96. 

Ind. — WiUcutts  V.  Northwestern 
Mut.   L.   Ins.  Co.,   81   Ind.  S3. 

Md. — Duvall  V.  Farmers'  Bank,  9 
Oill  &  J.  31. 

Minn. — Flatt  v.  Osborne,  83  Minn. 
98,  22  NW  440. 

Mo. — Ehrlich  v.  iStna  L.  Ins.  Co., 
103  Mo.  231.  16  SW  530;  Dellecella  v. 
-Harmonic  Club,  34  Mo.  A,  179.  See 
also  Shields  v.  Kansas  City  Suburb- 
an Belt  R.  Co.,  87  Mo.  A.  637. 

N.  T. — Cogswell  V.  Chubb,  1  App. 
Dlv.  93,  36  NTS  1076  [afT  157  N.  T. 
709  mem,  53  NE  1124  mem]. 

Pa. — Cope  v.  Dodd,  13  Pa.  33;  Low- 
ry  v.  Read,  3  Brewst.  452. 

Tex. — ^Barnes  v.  Zettlemoyer,  26 
Tex.  Civ.  A.  468,  62  SW  111. 

Wash. — Mayhew  v.  Yakima  Power 
Co..  72  Wash.  431,  130  P  485. 


Can. — ^Trent  Valley  Woolen  Mfg. 
Co.  v.  Oelrichs.  23  Can.  S.  C.  682. 

[a]  Oanutl  o>  ezoeptioBal  oaaes  do 
not  constitute  usage.  Carter  v.  Phil- 
adelphia Coal  Co.,  77  Pa.  286. 

73.  St'.  Louis,  etc.,  R.  Co.  v.  Wir- 
bel,  108  Ark.  437.  158  SW  118;  Will- 
cuts  V.  Northwestern  Mut.  L.  Ins. 
Co.,  81  Ind.  300;  Star  Mills  v.  Bailey, 
140  Ky.  194,  130  SW  1077.  140  AmSR 
370. 

74.  Ala.— Byrd  v.  Beall,  150  Ala. 
122,  43  S  749.  124  AmSR  60;  Sloss- 
Sheffield  Steel,  etc.,  Co.  v.  Smith, 
40  S  91;  Mobile,  etc.,  R.  Co.  v. 
Jay,  61  Ala.  247;  McClure  v.  Cox,  32' 
Ala.  617,  70  AmD  652:  Austin  v. 
Crawford,  7  Ala.  335;  Fisher  v.  Camp- 
bell, 9  Port.  210. 

III. — Illinois  Mason's  Benev.  Soc.  v. 
Baldwin,  86  111.  479;  Currle  v.  Syn- 
dicate  Des   Cultivators,   etc.,    104   111. 

A.  165. 

Iowa. — ^Doughty  v.  Paige.  48  Iowa 
483 

ky. — ^Eagle  Distilling  Co.  v.  Mc- 
FarlaAd,  14  KyL  860. 

Me. — Adams  v.   Morse,   51  Me.   497. 

Md. — DuUng  V.  Philadelphia,  etc., 
R.  Co.,  66  Md.  120,  6  A  592;  Farmers 
Bank  v.  Duvall,  7  GUI  &  J.  78. 

Mass. — Russell  v.  Klein,  227  Mass. 
297.  116  NB  267;  Sawtelle  v.  Drew, 
122  Mass.   228. 

Mich. — Calvert  v.  Schultz,  143 
Mich.   441,   106  NW  1123. 

N.  H. — Johnson  v.  Concord  R.  Co., 
46  N.  H.  213,  88  AmD  199. 

N.  Y. — Robinson  v.  Chittenden,  7 
Hun  133  [rev  on  other  grounds  69 
N.  Y.  6253. 

N.  D. — Fargo  First  Nat.  Bank  v. 
Minneapolis,  etc..  El.  Co..  11  N.  D. 
280,   91   NW   436.  < 

Pa. — Anewalt  v.  Hummel,  109  Pa. 
271. 

Bng. — Hudson  v.  Clementson,  18  C. 

B.  213,  86  ECL  213,  139  Reprint  1349. 
"A  custom,  within  the  meaning  of 

the  law,  if  general.  Is  incorporated 
into  and  becomes  a  part  of  every  con- 
tract to  which  it  Is  applicable;  If  lo- 
cal, of  every  contract  made  by  par- 
ties having  knowledge  of  or  bound  to 
know  its  existence.  It  must  be  cer- 
tain, definite,  precise,  and  unvarying. 
That  is  not  necessarily  a  custom, 
which  Is  merely  the  ordinary  mode 
of  doing  business;  nor  is  a  general 
habit  or  practice  a  custom.  There  is 
a  great  variety  of  things,  which,  in 
the  ordinary  transaction  of  business, 
are  habitual  and  usual,  but  which  are 
In  no  sense  customs  which.  In  law, 
are  incorporated  into  and  become 
parts  of  the  contract  entered  into. 
When,  therefore,  there  Is  offered  to 
be  proved  a  custom  which  Is  a  part 
of  the  contract,  it  becomes  necessary 
to  look  carefully  to  the  'exact  lan- 
guage of  the  tender."  Sawtelle  v. 
Drew,  122   Mass.   228,   229. 

[a]  niiutratfons. — (1)  Where,  In 
accordance  with  express  directions 
of  a  mortgage  of  a  growing  crop,  an 
elevator  company,  on  receiving  the 
crop,  paid  for  several  years  the  labor 
claims,  such  payments  were  insufll- 
clent  to  show  a  local  custom,  so  as  to 
authorize  the  elevator  company  to 
pay  such  claim  In  a  subsequent  year, 
where  no  specific  authority  to  that 
effect  was  given.  Fargo  First  Nat. 
Bank  v.  Minneapolis,  etc..  El.  Co..  11 


N.  D.  280,  91  NW  436.  (2)  Evidence 
of  acceptance  of  coal  by  purchasers 
where  they  ordered  of  coal  dealers 
and  the  dealers  directed  the  railroad 
company  having  the  coal  in  their 
possession  to  turn  over  a  car  load  to 
the  purchaser  is  not  proof  of  a  cus- 
tom that  such  direction  constituted 
delivery  to  and  acceptance  by  the 
purchaser.  Calvert  v.  Schultx,  143 
Mich.  441,  106  NW  1123.  (3)  "In 
this  case  the  court  properly  refused 
to  permit  the  defendant  to  prove  that 
It  was  its  custom  not  to  allow  its 
traveling  salesmen  selling  whisky  on 
commission  to  sell  in  the  to4rn  where 
its  distillery  was  situated,  and  that 
the  plaintiff  knew  this  at  the  time 
he  made  the  contract,  this  not  being 
sufl^clent  to  show  that  the  parties 
contracted  with  reference  to  the  cus- 
tom." Eagle  Distilling  Co.  v.  Mc- 
Farland,  14  KyL  860,  861. 

75.  Thomason  Grocery  Co.  v. 
Mitchell,  114  Ala.  315,  21  S  4«1: 
Powell  v.  Thompson,  80  Ala.  51;  Burr 
V.  Sickles,  17  Ark.  428,  65  AmD  437; 
Richmond  County  v.  Van  Clief,  60 
N.  Y.  645  mem  [aft  1  Hun  454,  3 
Thomps.  &  C.  458];  Thompson  v. 
Exum,  131  N.  C.  Ill,  42  SE  543.  But 
see  Langford  v.  Cumralngs,  4  Ala.  46 
(holding  that  a  court  may  refuse  to 
charge  that  the  usage  of  one  boat 
does  not  constitute  a  custom  of  the 
trade,  where  no  foundation  for  such 
a  charge  appears  from  the  evidence). 

"It  is  permissible  to  introduce  evi- 
dence to  show  a  custom  or  usage  of 
a  place,  the  home  of  a  contract,  for 
the  purpose  of  explaining  the  mean- 
ing or  terms  used  in  it,  or  for  the 
purpose  of  annexing  incidents  to  it 
which  do  not  contradict  the  terms  of 
the, contract.  .  .  .  But  this  rule  has 
never  been  extended,  so  far  as  we 
know,  to  apply  to  the  business  rules 
or  customs  of  individuals."  Thomp- 
son V.  Exum,  131  N.  C.  Ill,  113.  42 
SE   643. 

[a]  "rreiiii*Bt  aettlemmts  npoa  a 
certain  basis  can  not  be  said  to  ma- 
ture into  a  custom,  or  to  bind  a  party 
at  the  time  ignorant  of  the  fact  that 
such  basis  was  not  legally  correct." 
Heath,  etc.,  Mfg.  Co.  v.  National  Lin- 
seed Oil  Co.,  93  111.  A.  13,  16  [rev  on 
other  grounds  191  111.  75,  60  NE  834]. 

76.  Gamble  v.  A.  Rtaubcr  Mfg. 
Co..  50  Nebr.  463,  69  NW  960;  Weber 
V.  Kingsland,  21  N.  Y.  Super.  416. 

77.  Schlesslnger  v.  Dickinson.  5 
Allen  (Mass.)  47;  Stevens  v.  Reeves. 
9   Pick.    (Mass.)    198. 

78.  Detroit,  etc.,  R.  Co.  v.  Van 
Steinburg.  17  Mich.  99.  See  also 
Thompson  v.  Minneapolis,  etc,  R.  Co.. 
35   Minn.  428,  29  NW   148. 

79.  Walsh   V.   Frank.    19   Ark.    270. 

80.  Austin  V.  Crawford,  T  Ala. 
336.  ^ 

81.  Townsend  v.  Whitby,  5  Del. 
55;  Rastetter  v.  Reynolds,  160  Ind. 
133,  66  NE  612;  Morningstar.  V.  Cun- 
ningham, 110  Ind.  328.  334,  11  NE 
593,  69  AmR  211;  Loring  v.  Gurney. 
5  Pick.  (Mass.)  15;  Eaton  v.  J.  R. 
Crowe  Coal,  etc.,  Co.,  161  Mo.  A.  30, 
142  SW  1107. 

"Where  a  usage  in  a  particular 
trade  or  business  is  known,  uniform, 
reasonable,  and  not  contrary  to  law. 
or  opposed  to  public  policy,  evidence 
of  such  usage  may  be  considered  in 
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and  not  enatomaiy.*'  And  evidence  that  it  was 
"very  onusoal"  to  do  a  certain  thing  would  not 
prove  a  usage  not  to  do  so.'' 

Territorial  extent.  A  usage  of  trade  may  have 
a  greater  or  less  territorial  extent,  or  a  more  general 
or  restricted  one,  according  to  the  circumstances 
which  gave  rise  to  it;**  and  so  evidence  that  a  cer- 
tain custom  prevailed  in  three  different  establish- 
ments was  considered  sufficient  to  establish  it  as 
general.**  A  usage  may  be  "general,"  as  this  term 
is  used  here,  notwithstanding  it  is  confined  to  a 
particular  city,  town,  or  village.**  It  may  be  gen- 
erally known  in  that  city,  town,  or  village,  and  be 
understood  by  all  persons  dealing  there,  and  yet 
may  not  exist  in  any  place  beyond.  But  it  does  not 
follow  because  a  usage  or  custom  is  binding  in  one 


city  or  state  that  it  is  obligatory  elsewhere.*' 
Further,  it  is  not  necessary  that  a  usage  be  coexten- 
sive with  the  state.**  But  it  must  be  of  sufficient 
extent  territorially  to  embrace  the  subject  matter  of 
the  controversy.** 

Banking  usages.  Under  the.  rules  just  stated  iso- 
lated instances  of  a  certain  pradtice  in  a  particular 
bank,**  or  proof  of  a  ipw  instances  of  dealings  in 
one  or  two  other  bastks,*^  do  not  establish  a  general 
usage.  A  particular  banking  usage  must  apply  to  a 
place  rather  than  to  a  particular  bank  and  most  be 
the  rule  of  all  the  banks  in  that  place.*' 

Municipal  corporations.  A  usage  in  a  single  town 
or  city  will  not  show  a  usage  upon  the  part  of 
municipal  corporations,**'  the  practice  must  be  gen- 
eral among  like  towns  and  cities.** 


ascertainlncr  the  otherwise  uncertain 
meaning  of  a  contract,  unless  the 
proof  of  such  usaffe  contradicts  the 
express  terms  of  the  agreement.  This 
Is  BO  even  though  the  utege  be  that 
of  a  particular  person,  provided  It  be 
known  to  the  parties  concerned,  or 
provided  it  has  been  so  long  contin- 
ued, or  has  become  so  generally 
known  and  notorious  In  the  place  or 
neighborhood,  as  to  justify  the  pre- 
sumption that  It  must  have  been 
known  to  the  parties."  Morningstar 
V.  Cunningham,  supra. 

83.  iMBSl  V.  Wolf,  lU  Ala.  605,  60 
S  289 

83.  '  Rennell  v.  Kimball,  6  Allen 
(Mass.)  35S.  And  see  Cook  v.  Flske, 
12  Oray  <Mass.)  491. 

84.  Bi'ent  v.  Chas.  H.  Lilly  Co., 
202  Fed.  335;  Capital  F.  Ins.  Co.  v. 
Kaufman,  91  Ark.  ZIO,  318,  121  SW 
789  [quot  Cyc];  Dlzon  v.  Dunham, 
14  III.  824;  Taylor  v.  Jackson,  <Tex. 
Civ.  A.)  180  SW  1142. 

[a}  lUaatxatioiia^— (1)  Where  there 
were  only  two  stores  in  a  negro  com- 
munity in  the  country  several  miles 
from  a  railroad,  the  custom  of  those 
stores  as  to  the  hours  of  business 
constituted  the  custom  of  the  com- 
munity. Capital  F.  Ins.  Co.  v.  Kauf- 
man. 91  Ark.  310,  121  SW  289.  (2) 
Where  a  contract  of  8al«  of  blue  grass 
seed,  entered  Into  by  fi  seller  In  Ken- 
tucky and  a  buyer  in  Washington, 
was  ambiguous  as  to  the  number  of 
pounds  constituting  a  bushel,  evi- 
dence of  custom  in  Kentucky  that 
fourteen  pounds  constituted  a  bushel 
was  admissible,  whether  the  sale 
took  place  In  Kentucky  or  In  Weish- 
ington.  Brent  v.  Chas.  H.  Lilly  Co., 
202  Fed.  335. 

[b]  IB  am  aotioa  t«  >«oov«r  for  • 
Bunbar  of  logs  which  had  become 
lodgeil  in  defendant's  boom  on  the 
Pemigewassett  river,  and  had  been 
converted  and  sawed  by  him,  plain- 
tiff offered  testimony  that  it  was  the 
custom  in  that  locality,  where  logs 
were  thus  .mingled,  for  the  party 
owning  th6'  boom  to  separate  and 
pass  by  the  boom  all  logs  not  his 
own;  but  It  appeared  that  there  was 
no  other  boom  on  that  river.  The 
trial  court,  however,  admitted  the 
.evidence,  and  the  ruling  was  affirmed 
on  appeal.  Saunders  t.  Clark,  106 
Mass.  331.     ' 

SB.     Sumner  v.  Tyson,  20  N.  H.  354. 

88.  Polzin  v.  McCarthy,  159  111.  A. 
526;  Gleason  v.  Walsh,  43  Me.  397; 
Perkins  v.  Jordan,  35  Me.  23;  Clark 
V.  Baker,  11  Mete.  (Uass.)  186.  45 
AmD  199;  Thompson  v.  Hamilton,  12 
Pick.  (Mass.)  426.  23  AmD  619;  Bur- 
bridge  V.  Gumbel,  72  Miss.  371,  16  S 
792. 

87.  U.  S.— ^Insurance  (3o.  of  North 
America  v.  Hlbemla  Ins.  Co.,  140  U. 
S.  565,  11  set  909,  35  L.  ed.  617; 
Chilberg  v.  Lyng,  128  Fed.  899.  63 
CCA  461. 

Del. — Mears  v.  Waples,  8  Del.  581. 

Mp. — Cobb  v.  Lime  Rock  F.  &  M. 
Ins.  Co..  58  Me.  326. 

Md. — Mason  v.  Franklin  F.  Ins. 
Co..  12  Gill  &  J.  468. 

Mass. — Parkhurst      v.      Gloucester 


Mut  Fishing  Ins.  Co.,  100  Mass.  301. 
97  AmD  100,  1  AmR  105. 

Mich. — Strlngfleld  v.  Vivian,  63 
Mich.  681,  80  l^W  346:  Reynolds  v. 
Continental  Ins.  Co.,  36  Mich.  181; 
McMillan  v.  Michigan  Southern,  etc, 
R.  Co.,  16  Mich.  79,  93  AmD  £08. 

Minn. — ^Walker  v.  Barron,  6  Minn. 
608. 

Miss. — Allen  v.  Lyies,  86  Miss.  613; 
Natchez  Ins.  Co.  v.  Stanton,  10  Miss. 
340,   41  AmD  692. 

N.  H. — Sewall's  Falls  Bridge  v. 
Fisk,   23   N.   H.   171. 

N.  Y.— Child  v.  Sun  Mut.  Ins.  Co., 
6  N.  Y.  Super.  26. 

Oh. — ^The  Albatross  v.  Wayne,  16 
Oh.  513. 

R.  I.— Nichols  V.  De  Wolf,  1  R.  I. 
277. 

Kng. — ^Anglesey  v.  Hatherton,  10 
M.  &  W.  218,  162  Reprint  448. 

88.  Rastetter  v.  Reynolds,  160 
Ind.  183,  66  NB  612;  Lane  v.  Union 
Nat.  Bank,  etc.,  3  Ind.  A.  299,  29  NB 
613;  Traders'  Ins.  Co.  v.  Dobbins,  114 
Tenn.  |227,  86  SW  383.  But  see 
Spears  v.  Ward,  48  Ind.  541,  547 
(where  it  is  said:  "In  the  history  of 
the  State,  we  have  been  unable  to 
find  i.  single  case  in  which  a  partic- 
ular custom  was  allowed  to  control, 
chuige,  modify,  or  In  any  way  af- 
fect a  written  contract.  It  is  but  a 
quarter  of  a  century  since  local  laws 
had  become  so  great  an  evil  as  to 
call  for  constitutional  prohibition, 
and  courts  should  not  admit  that  to 
be  done  Indirectly  by  a  particular 
custom,  which  could  not  be  accom- 
plished by  direct  legislation.  We  are 
of  opinion  that  no  particular  custom, 
unless  it  Is  coextensive  with  the 
State,  should  be  allowed  to  affect  a 
general  law");  Rafert  v.  Scroggins, 
40  Ind.  195.  196  (where  It  Is  said:  "It 
may  well  be  doubted  whether  a  cus- 
tom can  be  held  valid  unless  It  be 
coextensive  with  the  boundaries  of 
the  State,");  Harper  v.  Pound,  10 
Ind.  32  (where  It  is  said  that  in  the 
absence  of  words  of  limitation,  the 
term  "to  clear,"  as  applied  to  remov- 
ing timber  from  land,  means  to  re- 
move all  the  timber  of  every  else,  ex- 
cept the  stumps;  and  parol  evidence 
of  a  local  meaning  of  the  word  is 
inadmissible  to  explain  a  written 
contract). 

[a]  ninatmUoii^— In  an  action  on 
a  Are  policy  it  was  not  necessary,  in 
order  to  show  the  existence  of  a  cus- 
tom in  the  retail  hardware  trade  to 
keep  dynamite  in  stock,  to  prove  that 
the  custom  extended  throughout  the 
whole  state;  It  was  sufllclent  to  show 
that  it  was  generally  observed  In  the 
region  where  It  was  claimed  to  ex- 
ist. Traders'  Ins.  Co.  v.  Dobbins,  114 
Tenn.  227,  86  SW  383. 

88.  Ernest  v.  Stoller,  8  F.  Cas.  No. 
4.620.  6  Dill.  438,  2  McCrary  380; 
Hears  v.  Waples,  8  Del.  581;  Citizens' 
State  Bank  v.  Cowles,  39  Misc.  571, 
80  NYS  598  [afl  89  App.  Dlv.  281.  86 
NYS  38  (rev  on  other  grounds  180 
N.  Y.  346.  73  NE  33,  105  AmSR  765)]. 
Compare  Maffet  v.  Qulne,  93  Fed.  347 
(holding  that,  under  a  provision  in  a 
patent    for    a    recognition    of    water 


rights  acquired  by  local  customs,  it 
is  not  necessary  that  the  custom  be 
proved  with  reference  to  the  speoidc 
locality  where  the  right  is  claimed  in 
order  to  be  recognised;  it  is  suffi- 
cient if  such  custom  is  established 
with  reference  to  the  state  aa  a 
whole). 

[a]  ninBtratloB^— To  constitute  a 
usage  that  the  copy  of  a  bill  of  lad- 
ing attached  to  a  draft  for  the. price 
of  a  cargo  purchased  and  shipped  by 
the  drawees  in  Philadelphia,  on  ac- 
count of,  and  in  the  names  of,  the 
drawees  in  IJaltimore,  to  be  dellvi 
ered  at  Boston,  is  not  to  be  detached 
from  it  by  the  drawees  on  the  pres- 
entation and  acceptance  of  the  draft, 
but  is  to  remain  attached  to  it  until 
the  payment  of  the  draft.  It  must  be 
recognised  and  acted  on  as  such  in 
both  of  the  cities  first  mentioned. ' 
Mears  v.  Waples,  8  Del.  681. 

80.  Ernest  v.  Stoller,  8  F.  Cas.  No. 
4.620,  5  Dill  438,  2  McC:rary  380;  Al- 
len V.  Merchants'  Bank.  28  Wend.  (N. 
Y.j  215,  34  AmD  289  (the  payment  of 
a  loss  in  an  unusual  case). 

[a]  ninatxsttoB. — A  local  usage 
of  bankp  in  Kansas  City  could  not  be 
applied  to  a  transaction  between  a 
bank  in  that  city  and  one  In  Denver, 
in  the  absence  of  any  showing  that 
the  latter  bank  acted  with  knowledge 
of  and  with  reference  to  such  usage. 
Ernest  v.  Stoller,  8  F.  Cas. -No. '4,520. 

6  Dill.  438,  2  McCrary  380. 

91.  Chesapeake  Bank  v.  Swain,  29 
Md.   483. 

93.  Adams  v.  Otterback,  15  How. 
(U.  S.)  539.  14  L.  ed.  805:  RIckford 
V.  Ridge,  2  Campb.  637,  539;  Lloyds 
Bank  v.  Swiss  Bankvereln,  108  L.-  T. 
Rep.  N.  S.  143. 

"I  can  not  hear  of  any  arbitrary 
distinction  between  one  part  of  the 
city  and  another.  It  Is  not  compe- 
tent to  bankers  to  lay  down  one  rule 
for  the  eastward  of  St.  Paul's  and  ah- 
otber  for  the  westward.  They  may 
as  well  fix  upon  S.t.  Peter's  at  Rome." 
Hickford  v.  Ridge,  supra  (per  Lord 
Ellenborough). 

[a]  .Xeason  for  na«.— "If  every 
bank  could  establish  its  own  usage, 
the  confusion  and  uncertainty  [^hich 
would  ensue.1  would  greatly  exceed 
any  local  convenience  resulting  there- 
from." Adams  v.  Otterback,  16  How. 
(U.  S.)   639,  645,  14  L.  ed.  806. 

93.  Sennett  v.  Pierce,  1  Mart:  N. 
S.   (La.)   192;  Butler  v.  Charlestowq. 

7  Gray  (Mass.)  12.  See  Spaulding  v. 
Lowell,  23  Pick.  (Mass.)  71,  79 
(where  Shaw,  C.  J.,  said:  "In  cotk- 
slderlng  this  subject  of  usage,  it  Is 
proper  to  add,  that  it  is  not  a  casual 
or  occasional  exeroise  of  a  power,  by 
one  or  a  few  towns,  which  will  con- 
stitute such  a  usage;  but  it  must  be 
a  usage,  reasonable  In  itself,  geijeral 
among  all  towns  of  like  situation,  as 
to  settlement  and  population,  and  of 
long  continuance"). 

"A  casual  or  occasional  exercise  of 
a  power  by  one  or  a  few  towns  will 
not    constitute    a    usage."      Hood    V. 

:  Lynn,  1  Allen  (Mass.)  103,  106. 

I  94.  Butler  v.  Charlestown,  7  Gray- 
(Mass.)   12. 
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[$  17]  H.  Enovledge  or  Notoriety— 1.  Qva- 
era!  TJsageB.  General  commercial  uaages — all  men 
being  presuii\ed  to  know  the  law — all  men  are  pre- 
sumed to  know  and  no  one  will  be  heard  to  contra>- 
diet  the  presumption.'*'' 


[$18]  2.  Fartlcalar  XTsagM— a.  0«iieral  Enle. 
Particnlar  usages  and  customs  of  trade  or  business 
must  be  shown  to  have  bem  known  by  the  party  to 
be  affected  by  them  or  they  will  not  be  binding," 


•S.  U.  a. — Sllverstein  v.  Michau, 
221  Fed.  65,  137  CCA  79;  Barrett  v. 
WUUamaon,  2  F.  Caa.  No.  '1,051,  4 
Mol^ean  589  [aS  13  How.  101,  14  L. 
ed.  68]. 

Ind. — ^Toledo  L.  &  M.  Ins.  Co.  v. 
Speares,  16  Ind.  62;  Grant  v.  Lexing- 
ton F.,  etc,  Ins.  Co.,  5  Ind.  23,  61 
AmD  74. 

Iowa.-"— Plover  Sav.  Bank  v.  Moodle, 
135  Iowa  685,  692.  110  NW  29,  113 
NW  478  [dt  Cyc] ;  Williams  v.  Niag- 
ara F.  Ins.  Co.,  50  Iowa  561;  Beatty 
v.  Qresory,  17  Iowa  109,  85  AmD 
646;  RlndskoS  v,  Barrett,  14  Iowa 
101. 

Mass. — ^Howard  v.  Oreat  Western 
Ins:  Co..  109  Mass.  384 

N.  T. — H.  T.  B.  Beardsley,  Inc.  v. 
American  Fidelity  Co.,  98  Misc.  (42, 
163  NTS  210;  HInton  v.  Locke.  5  Hill 
437;  Sleght  v.  Hartshorne,  2  Johns. 
531;  Buck  v.  Orlrashaw,   1  Edw.   140. 

Or. — ^Harrison  v.  Blrrell,  58  Or. 
UOvllB  P  141. 

Wasli. — Ankeny  v.  Young,  52  Wash. 
236,  100  P  736. 

Wis. — Robs  v.  Northrup,  156  Wis. 
327,  144  NW  1124. 

96.  U.  S. — Chateaugay  Ore,  etc., 
Co.  V.  Blake.  144  U.  3.  476,  12  SCt 
731,  36  L,.  ed.  510;  Cincinnati  First 
Nat.  Bank  v.  Burkhardt.  100  U.  S. 
686,  26  U  ed.  766;  Biiven  v.  New 
Bngland  Screw  Co.,  23  How.  420.  16 
L.  ed.  510,  614;  U.  8.  v.  Buchanan,  8 
,  How.  83,  12  L.  ed.  997;  Mulllns  Lum- 
ber Co.  v.  Williamson,  etc..  Land,  etc., 
Co..  246  Fed.  2a2;  Eamea  v.  H.  B. 
Claflln  Co.,  239  Fed.  631,  152  CCA 
465;  Cbilberg  v.  Lyng,  128  Fed.  899, 
63  CCA  451;  Qreat  Western  Elevator 
Co.  v.  White,  118  Fed.  ,406,  66  CCA' 
388;  McDoriough  v.  Bvans  Marble 
Co.,  112  Fed.  634,  60  CCA  403;  Isaks- 
son  T.  Williams,  26  Fed.  642;  Adams 
v.  Manufacturer!),  etc.,  F.  Ins.  Co., 
17  Fed.  630;  Alexandria  Bank  v.  De- 
nettle,  2  F.  Cas.  No.  846,  2  Cranch  C. 
C.  488:  ColliiiKB  v.  Hope,  6  F.  Cas. 
No.  8,003,  3  Wash.  C.  C.  149;  Davis 
V.  New  Brig,  7  F  Cas.  No.  3,643,  Qllp. 
478;  Plerpont  v.  Fowle,  19  P.  Cas.  No. 
11,162,  2  Woodb.  &  M.   23. 

Ala. — Mlddleton  v.  Western  Union 
Tel.  Co..  197  Ala.  243,  72  S  648 ;  Gould 
v.  Gates  Chair  Co.,  147  Ala.  629,  41 
8  675;  Bast  Tennessee,  etc.,  R.  Co.  v. 
Johnston,  75  Ala.  696.  51  AroR  489; 
Smith  v.  Rice.  56  Ala.  417;  U.  S. 
Health,  etc.,  Ins.  Co.  v.  Hill,  9  Ala. 
A.  222,  62  S  96.4. 

Ark. — Calhoun  v.  Ainsworth,  118 
Ark.  316,  176  SW  316.  LRA1915B  895: 
Bxchange  Nat.  Bank  v.  Little,  111 
Ark.  263,  164  SW  731;  Cage  v.  Black, 
97  Ark.  613,  134  SW  942;  Arkadel- 
phla  Lumber  Co.  v.  Henderson,  84 
Ark.  382.  389,  105  SW  882  [quot  Cyc] ; 
Marlatt  v.  Clary,   20  Ark.   251. 

Cal. — Lynch  v.  Beklns  Van,  etc., 
Co.,  31  Cal.  A.  68,  159  P  822;  Corey. 
V,  Sturve,  16  Cal.  A.  310,  116  P  976. 

Conn. — ^Bstes  v.  Local  Union  No.  43 
V.  B.  C.  J.  A.,  90  Conn.  426,  97  A 
826;  Smith  v.  Phipps,  65  Conn.  802. 
22  A  367;  Leach  v.  Beardslee,  22 
Conn.  404. 

Qa.— Hendricks  v.  W.  O.  Middle- 
brooks  Co.t  118  Oa.  131,  44  SB  836; 
Kelly  V.  Kauffman  Milling  Co.,  92 
Oa.  105,  18  SB  363;  Ocean  Steamship 
Co.  V.  McAlpin.  69  Ga.  437;  Central  R., 
etc.,  Co.  V.  Anderson,  58  Ga.  393; 
Sugart  V.  Mays,  54  Oa.  664;  Scott  v. 
Saffold,  37  Ga.  384. 

111.— 'Papin  V.  Goodrich.  103  111.  86; 
Turner  v.  Dawson.  50  111.  85;  Blssell 
V.  Ryan.  23  HI.  568:  Kraetsch  v.  Chi- 
«aco,  198  III.  A.  396:  Minor  v.  Lynch. 
185  111.  A.  86;  Klaub  v.  Vokoun,  169 
ni.  A.  434;  Swem  v.  Churchill,  156 
III.  A.  606;  Bank  of  Commerce  v.  Mil- 
ler, 1«6  III.  A.  224  tapp  dlsm  202  III. 
410,   *e   NB  1089];   Currie   v.   Syn41 


cate,  104  111.  A.  166:  Corrigan  v. 
Herrln,  44  HI.  A.  ;63;  Larsen  v. 
Johnson,  42'  111.  A.  198;  Sweet  v. 
Leach,  6  111.  A.  212. 

Iowa. — Sherwood  v.  Home  Sav. 
Bank,  131  Iowa  628,  109  NW  9;  Rake 
v.  Townsend,  102  NW  499;  Under- 
wood v.  Iowa  L.  of  H.,  66  Iowa  134, 
23  NW  300;  Bradford  v.  Homestead 
F.  Ins.  COy,  54  Iowa  598,  7  NW  48; 
Murray  v.  Brooks,  41  Iowa  46;  Rinds- 
kofiC  V.  Barrett,  14  Iowa  101;  Qray- 
don  V.  Patterson,  13  Iowa  256,  81 
AmD  432. 

Kan. — McSherry  v.  Blancbfleld.  68 
Kan.  310,  75  P  121. 

Ky. — Caldwell  v.  Dawson,  4  Meta 
121. 

La.— SuUy    v.   Pratt,    106    La.    601, 

31  S  161;  Pitre  v.  OtCutt,  21  La.  Ann. 
679,  99  AmD  749;  Lewis  v.  The  Suc- 
cess, 18  La.  Ann..l;  Hirsch  v.  New 
Hampshire  F.  Ins.  Co.,  1  La.  A.  (Or- 
leans)   215. 

Me. — Norton  v.  Maine  Univ.,  106 
Me.  436,  76  A  912;  Rogers  v.  Hayden, 
91  Me.  24.  39  A  283;  Marshall  v.  Per- 
ry, 67  Me.  78;  Pierce  v.  Whitney,  29 
Mo.  1S8;  Leach  v.  Perkins,  17  Me. 
462.  35  AmD  268. 

Md.— Blake  v.  Stump,  73  Md.  160, 
20  A  788,  10  LRA  103;  Patterson  v. 
Crowther,  70  Md.  124,  16  A  631; 
Foley  v.   Mason,   6  Md.   37. 

Ma.ss. — Russell  v.  Klein,  227  Mass. 
297,  116  NB  257;  Aradalou  v.  New 
York,  etc.,  R.  Co.,  226  Mass.  236,  114 
NB  297;  Howard  v.  Great  Western 
Ins.  Co.,  109  Mass.  384;  Dodge  v.  Fa- 
vor, 15  Gray  82;  Warren  Bank  v. 
Parker,  8  Gray  221;  Fisher  v,  Sar- 
gent, 10  Cush.  260;  Berkshire  Woollen 
Co.  v.  Proctor,  7  Cush.  417;  Stevens 
V.  Reeves.  9  Pick.  198;  Pelrce  v.  But- 
ler, 14  Mass.  303. 

Mich. — Tuttle  V.  Embury-Martin 
Lumber  Co.,  192  Mich.  885,  158  NW 
875;  Scbook  v.  Zimmerman,  188  Mich. 
617,  165  NW  526;  Blodgett  v.  Vogel, 
130  Mich.  479,  90  NW  277;  Van  Hoes- 
en  V.  Cameron,  54  Mich.  609,  20  NW 
609;  Lawrence  v.  Orlswold,  30  Mich. 
410;  Hutchings  v.  Ladd,  16  Mich.  493. 

Minn. — Bowser  v.  Fountain,  128 
Minn.  198,  160  NW  795;  Stevens  v. 
Wisconsin  Farm  Land  Co.,  124  Minn. 
421,  145  NW  173;  Keavy  v.  Thuett,  47 
Minn.  266,  60  NW  126;  Thompson  v. 
Minneapolis,  etc.,  R.  Co..  35  Minn. 
428,  29  NW  148;  Flatt  v.  Osborne,  33 
Minn.  98,  22  NW  440;  Johnson  v. 
Gllflllan.  8  Minn.  395. 

Miss. — Natchez  Ins.  Co.  v.  Stanton, 
2  Sm.  &  M.  340.  41  AmD  692. 

Mo.— Walsh  V.  Mississippi  Valley 
Transp.  Co..  62  Mo.  434;  Southwest- 
ern Freight,  etc.,  Co.  v.  Stanard,  44 
Mo.  82,  100  AmD  256;  Martin  v.  Hall, 
26  Mo.  -386;  Pankey  v,  Atchison,  etc., 
R.  Co.,  180  MO.  A.  186,  168  SW  274; 
Manske  ▼.  Goldenberg.  149  Mo.  A.  12. 
129  SW  32;  Baer  v.  Olaser,  90  Mo.  A, 
289;  Hyde  v.  St.  Louis  Book,  etc.,  Co., 

32  Mo.  A.  298;  Brown  v.  Strimple,  21 
Mo.  A.  338;  Park  v.  Viernow,  16  Mo. 
A.    383;   Boyd   v.   Graham,    6   Mo.   A. 

Mont.— Fitsgerald  v.  Hanson,  16 
Mont.  474.  41  P  280. 

Nebr.— Blxby  v.  Bruce,  69  Nebr.  78, 
95  NW  34;  Gamble  v.  A.  Stauber  Mfg. 
Co.,  60  Nebr.  463,  69  NW  960;  Mil- 
waukee, etc.,  Inv.  Co.  v.  Johnston,  35 
Nebr.  664,  53  NW  475;  Atchison,  eto^ 
R.  Co.  V.  Miller,  16  Nebr.  661.  21  NW 

N.  H.— Smith  V.  gibbs,  44  N.  H. 
335;  Qoodall  v.  New  England  Mut.  F. 
Ins.  Co.,  25  N.  H.  169:  Ifartln  V.  May- 
nard,  16  N.  H.  166.  „     ...     j    ,, 

N.  T.— Rlckerson  v.  Hartford  F. 
Ins.  Co.,  149  N.  Y.  307.  43  NB  856; 
Robertson  v.  National  Steamship  Co., 
139  N.  Y.  416,  84  NB  1053:  Newhall  V. 
Appleton.   102    N.  Y.   138.    <   NB  120; 


Harris  v.  Tumbridge,  83  N.  Y.  92.  18 
AmR  398;  Rawson  v.  Holland.  59  N. 
Y.  611.  17  AmR  394  [aft  5  Daly  155. 
47  HowPr  292];  Farmers',  etc..  Nat 
Bank  v.  Sprague.  52  N.  Y.  605;  John- 
son V.  De  Peyster.  50  N.  Y.  6SS: 
Bradley  v.  Wheeler,  44  N.  Y.  495; 
Higglns  V.  Moore,  34  N.  Y.  417;  Gb- 
terly  v.  Cole.  3  N.  Y.  602;  Hllbrand 
V.  Dinlnny.  73  App.  Dlv.  511,  77  NTS 
317;  Gough  v.  Davis,  39  App.  Dlv. 
689,  57  NYS  1139  [aff  24  Misc.  245, 
62  NYS  9471;  Flour  City  Nat.  Bank 
V.  Traders'  Nat.  Bank.  86  Hun  241; 
Stoney  v.  Farmers'  Transp.  Co.,  17 
Hun  579;  Boardman  v.  Gaillard.  1 
Hun  217  [aft  60  N.  Y.  614];  Wadley 
v.  Davis.  63  Barb.  600;  Duguid  T. 
Bdwards.  50  Barb.  288;  Butterwortb 
v.  Volkenlng,  4  Thomps.  &  C.  650; 
Lawrence  v.  Gallagher,  42  N.  Y.  Su- 
per. 3D9  [afr  73  N.  Y.  613];  Wheeler 
v.  Newbould,  12  N.  Y.  Super.  29  [aff 
16  N.  Y.  392];  Holford  v.  Adams,  9 
N.  Y.  Super.  471;  Hill  Steamboat  Line 
V.  Panama  R.  Co.,  97  Misc.  22,  ICO 
NYS  1103  [mod  94  Mlsa  118.  1S> 
NYS  1084];  Brook  v.  Levinson,  95 
Misc.  667,  159  NYS  880;  Hart  v.  Cort, 
83  Misc.  44,  144  NYS  627;  Scott  v. 
Brown,  27  Misc.  203,  57  NYS  763; 
Gough  v.  Davis,  24  Misc.  245,  62  NTS 
947  [aff  39  App.  Dlv.  639  mem.  57 
NYS  1139  mem];  Woodruff  v.  Acosta, 
11  NYSt  286;  Dawson  v.  Kittle,  4 
Hill  107;  Wood  V.  Hickok,  Z  Wend. 
SOI. 

N.  C. — Universal  Oil,  etc.,  Co.  v. 
Burney,  93  SB  912;  Gilmer  v.  Young, 
122  N.  C.  806.  29  SB  830. 

Oh. — Hartford  Protection  Ins.  Co. 
v.  Harmer,  2  Oh.  St.  452,  69  AmD 
684;  The  Albatross  v.  Wayne,  16  Oh. 
613;  Metropolitan  Bank,  etc.,  Co.  V. 
Newcomb,  35  Oh.  CIr.  Ct.  827,  2  Oh. 
A.  66;  Mathlas  Planing  Mill  Co.  v. 
Hasen,  20  Oh.  Cir.  Ct.  287;  Lewis  v. 
Oaylord,  1  Oh.  Dec.  (Reprint)  73,  1 
WestLJ  487. 

Okl.— Talbot  V.  Mattox,  etc.  Realty 
Co.,  26  Okl.  298,  299,  109  P  128  [cit 
Cyc]. 

Or.— Russell  Miller  Milling  Co.  v. 
Bastasch,  70  Or.  476,  142  P  366;  Bar- 
nard v.  Houser,  68  Or.  240,  137  P 
227;  McBee  v.  Caesar,  16  Or.  62,  13 
P  662. 

Pa. — Bubb  V.  Parker,  etc,  Oil  Cc, 
252  Pa.  26,  97  A  114;  Lockney  v.  Po- 
lice Benenciary  Assoc.  217  Pa.  588, 
66  A  844;  Margo  v.  Pennsylvania  R. 
Co.,  213  Fa.  463,  62  A  1079;  Ambler 
V.  Phillips,  132  Pa.  167,  19  A  71;  Mc- 
Masters  v.  Pennsylvania  R.  Co.,  C9 
Pa.  374,  8  AmR  264;  Hursh  v.  North, 
40  Pa.  241;  Whltesell  v.  Crane,  8 
Watts  &  S.  369;  McDowell  v.  Inger- 
soll,  6  Serg.  &  R.  101;  Smuckler  v. 
Dl  Napoll,  62  Pa.  Super.  670;  Prigg 
V.  Preston.  28  Pa.  Super,  272;  Collins 
V.  Mechling,  1  Pa.  Super.  B94,  38  Wkly 
NC  235;  Lowry  v.  Read.  3  Brewst 
452;  Patterson  v.  Ben  Eranklln  Ins. 
Co..  22  PittsbLegJ  201. 

S.  C. — Martin  v.  Western  Union 
Tel.  Co..  81  S.  C.  432,  62  SB  838;  Hey 
ward  V.  Searson,  28  S.  C.  L.  249. 

Tenn. — Dabney  v.  Campbell,  > 
Humphr.  680.  .         ,  „       .   ,.„  ... 

Tex.— Buiard  v.  Jolly,  6  SW  422; 
NelU  V.  BlUlngsley,  49  Tex.  1«1; 
Mills  V.  Ashe,  16  Tex.  295;  Brady  v. 
Rlchey,  (Civ.  A.)  187  SW  508;  Taylor 
V.  Jackson,  (Civ.  A.)  180  SW  1142, 
1146;  American  Warehouse  Co.  v. 
Ray.  (Civ.  A.)  150  SW  763;  Holder  v. 
SwWt,  (Civ.  A.)  147  SW  690;  Stand- 
ard Paint  Co.  V.  San  Antonio  Hard- 
ware Cto.,  (Civ.  A.)  136  SW  1160; 
Johnson  v.  Buchanan,  64  Tex.  Civ.  A. 
328,  116  SW  875;  Kempner  v.  I^t- 
rick,  43  Tex.  Civ.  A.  21«,  95  SW  51: 
Missouri,  etc.,  R.  Co.  v.  Mayfleld,  25 
Tex.  Civ.  A.  477.  68  SW  807:  Stro- 
sier  v.  Lewey.  3  Tex.  A.  Civ.  Cas.  i 
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luleas  they  are  so  notorious,  universal,  and  well  es- 
tablished that  his  knowledge  -of  them  will  be  pre- 


129;  Davie  v.  Lynch.  1  Tex.  A.  Civ. 
Cas.  I  (96. 

Vt. — Stevens  v.  Smith,  21  Vt.  90. 

Va. — Scott  V.  Cheaterman.  117  Va. 
S84.  85  SB  602;  Syer  v.  Lester.  116 
Va.  541,  82  SB  122;  Consumers'  Ice 
Co.  V.  Jenninss,  100  Va.  719,  42  SB 
879;  Ferguson  v.  Gooch,  91  Va.  1, 
26  SB  S97,  40  LRA  234. 

Wash. — CitlEons'  Nat.  Bank  v.  Ar- 
Iss,  68  Wash.  448.  123  P  693,  696 
(quot  Cyc];  Morltz  v.  Herskovlti,  46 
Wash.  192,. 89  P  660.  See  CoIliKnon 
T.  Hammoitd  MllllnK  Co.,  68  Wash. 
626.  1*3  P  1083. 

W.  Va. — State  v.  Chilton,  49  W.  Va. 
463;  Sterling  Organ  Co.  v.  House,  36 
W.  Va.  64. 

Wis. — Lemlte  v.  Hage,  142  Wis.  178, 
125  NW  440,  135  AmSR  1066;  John 
O'Brien  Lumber  Co.  v.  Wilkinson,  123 
Wis.  272.  279.  101  NW  1050  [quot 
Cyc];  Brunnell  v.  Hudson  Saw  Mill 
Co.,  86  Wis.  687i57  NW  364;  Bentley 
V.  Doggett,  61  Wis.  224,  8  NW  155, 
37  AmR  827-  Scott  v.  Whitney,  41 
Wis.  504;  I>amb  v.  Klaus,  30  Wis.  94; 
Power  V.  Kane.  6  Wis.  265. 

Eng. — Buckle  v.  Kr.oop,  L.  R.  2 
Exch.  126:  Bartlett  v.  Pentland,  10 
B.  &  a  760,  21  EXJL  320,  109  Reprint 
632;  Gabay  v.  Lloyd,  3  B.  &  C.  793, 
16  ECL  359,  107  Reprint  927:  Carter 
V.  Boehm,  8  Burr.  1905,  97  Reprint 
1162,  13  ERC  501,  1  W.  Bl.  693,  96  Re- 
print 342:  Plaice  v.  Allcock,  4  F.  & 
F.  1074;  Lansdowne  v.  Somervllle.  3 
F.  &  F.  236;  Marsh  v.  Jelf.  3  F.  &  F. 
234:  Sutton  V.  Great  Western  R.  Co., 
3  H.  &  C.  800,  169  Reprint  748;  Lewis 
V.  Marshall,  7  M.  &  O.  729,  49  ECL 
729,  136  Reprint  293;  Moore  v.  Vough- 
ton,  1  Stark.  487,  2  ECL  186. 

Can. — Parsons  v.  Hart,  30  Can.  S. 
a  47i;  Trent  Valley  Woolen  Mfg.  Ca 
T.  Oelricll,  23  Can.  S.  C.  682. 

Man.— Sanitary  Packing  Co.  Ltd.  v. 
Nicholson.  33  WestLR  694. 

N.  B. — ^Wilson  v.  Clark.  38  N.  B.  69. 

Ont. — Torrance  v.  Hayea,  2  U.  C 
C  P.  338. 

"Where  the  custom  or  usage  is  re- 
stricted to  a  certain  locality  or  busi- 
ness, though  it  has  become  general 
and  uniform  in  that  locality  or  in 
that  particular  business,  and  the  cus- 
tom Is  relied  upon  as  a  ground  of  re- 
covery. It  Is  settled,  we  think,  that 
such  custom  Is  not  conclusive  on  the 
party,  so  that  he  may  not  give  evi- 
dence that  it  was  unknown  to  him." 
Pennell  v.  Delta  Transp.  Co.,  94  Mich. 
247.  250.  63  NW  1049. 

[a]  Aotnal  notlea  Is  sufficient;  it 
need  not  be  clear,  explicit,  and  un- 
equivocal. Beach  v. .  Travelers'  Ins. 
Co..  73  Conn.  118,  46  A  867. 

[b]  A^n^eattoaa  of  ml*. — (1)  A 
custom  among  carpenters  to  examine 
staging  before  going  on  it.  Bourbon- 
nais  v.  West  Boylston  Mfg.  Co.,  184 
Mass.  250,  68  NE  232.  (2)  A  custom 
by  which  a  lessor  was  required  to 
cleanse  a  leased  house,  before  the 
lessee  entered  into  possession.  Saw- 
telle  V.  Drew,  122  Mass.  228.  (3)  A 
custom,  where  men  were  employed 
without  the  city,  to  pay  their  board. 
Hllbrand  v.  DIninny.  73  App.  Dlv. 
511.  77  NTS  317.  (4)  A  custom  In  a 
particular  trade  entitling  the  master 
decorator  to  charge  for  the  board  of 
the  men  employed.  Scott  v.  Brown, 
27  Misc.  203,  67  NTS  763.  (5)  A  cus- 
tom of  physicians  to  render  medical 
service  to  brother  physicians  without 
compensation.  Bremerman  v.  Hayes, 
9  Pa.  Super.  8.  (8)  Defendant  tele- 
graph company's  custom  In  delivering 
messages,  on  ascertaining  that  an  ad- 
dressee lives  outside  the  free  deliv- 
ery limits.  Martin  v.  Western  Union 
Tel.  Co.,  81  S.  C.  432,  62  SE  833.  (7) 
A  custom  to  leave  switches  open  un- 
der certain  circumstances.  Missouri, 
etc.,  R.  Co.  v.  Mayfleld.  29  Tex.  Civ. 
A.  477.  68  SW  807.  (8)  The  custom  at 
the  place  of  sale  as  to  adding  freight 
charges  to  the  cost  of  merchandise. 
Horitx  V.  Herskovltz,  46  Wash.  192, 
89  P  660.     (9)  The  private  custom  of 


Bumed."    There  is  no  general  presamption  that  the 
usages  of  a  particular  trade  are  known  to  persons 


the  lessor  of  a  mine  will  not  bind  tha  ■  Oldershaw  v.  Knoles,  4  111.  A.  68  [ail 

Ind. — Kafert  v.  Scroggina,  40  Ind. 
195. 

Iowa. — Thayer    v.    Smoky    Hollow 
Coal  Co.,  121  Iowa  121,  96  NW  718. 
„Kan. — McSherry   v.   Blanchfield,   68 
Kan.  310,  75  P  121. 
,.Ky.— Kendall    v.    Runell,    6    Dana 
601.  SQ  AmD  696. 

„La- — Ledoux  v.  Armor,  4  Rob.  881; 
Hlrsch  V.  New  Hampshire  F.  Ins.  Co., 
1  La.  A.  (Orleans)  215. 
„  Me.— Norton  v.  Maine  Univ.,  106 
Me.  436,  76  A  912;  Bodflsh  v.  Lee,  23 
Me.   90,  29  AmD  611. 

Md. — Denton  v.  Gill,  102  Md.  386, 
62  A  627,  3  LRANS  466;  Patterson  V. 
Crowther,  70  Md.  124,  16  A  631;  Dul- 
Ing  V.  Philadelphia,  etc.,  R.  Co.,  66 
Md.  120,  6  A  592;  Barker  v.  Borsone. 
48  Md.  474;  CItlsens'  Bank  v.  Graf- 
flln,  31  Md.  607,  1  AmR  66;  Foley  v. 
Mason,  6  Md.  87. 

Mass.— Barrle  v.  Quimby,  206  Mass. 
269,  92  NB  461;  Byrne  v.  Massasoit 
Packing  Co.,  137  Mass.  313:  Howard 
V.  Great  Western  Ins.  Co.,  i09  Mass. 
884:  Stevens  v.  Reeves,  9  Pick.  198. 

Mich. — Kenyon  v.  Charlevoix  Impr. 
Co.,  136  Mich.  108,  97  NW  407. 

Minn. — Bowser  v.  Fountain,  128 
Minn.  198,  160  NW  796;  Johnson  v. 
QUfillan,  8  Minn.  396;  Walker  v.  Bar- 
ron, 6  Minn.  608.  ' 

H»*il""~'*'"**=''*«  !"■•  Co.  V.  Stanton. 
10  Miss.  340,  41  AmD  692. 

Mo.— Walsh  V.  Mississippi  Valley 
Transp.  Co.,  62  Mo.  434;  Phillips  v. 
Scott,  43  Mo.  86,  97  AmD  369; -Martin 
y.  Hall,  26  Mo.  386;  Soutler  v.  Kei- 
lerman,  18  Mo.  610;  Baer  v.  Olaser, 
90  Mo.  A.  289;  Cameron  v.  McNalr. 
etc..  Real  Elst.  Co.,  76  Mo.  A.  366; 
Martin  v.  Ashland  Mill  Co.,  49  Mo.  A. 
23;  Cole  v.  Skrainka,  37  Mo.  A.  427; 
Park  V.  Vlernow,  16  Mo.  A.  883. 

Mont. — Fitzgerald  v.  Hanson,  16 
Mont.  474,  41  P  236. 

Nebr.— Bixby  v.  Bruce,  69  Nabr. 
78,  95  NW  84;  Union  Stock  Tards  Co. 
V.  Westcott    47  Nebr,  800,  66  NW  419. 

N.  H. — Martin  v.  Maynard,  16  N. 
H.  165. 

„  N.  T. — Ripley  v.  JBtna  Ins.  Co.,  80 
N.  T.  136,  86  AmD  362  [rev  29  Barb. 
662  17  HowPr  444];  Stoney  v.  Farm-' 
ers'  Transp.  Co.,  17  Hun  679;  Wadley 
V.  Davis,  63  Barb.  600;  Duguld  v.  Ed- 
wards, 60  Barb.  2&8;  Sipperly  v. 
Stewart,  60  Barb.  62;  Botany  Worsted 
Works  V.  Wendt,  22  Misc.  156,  48 
NTS  1024;  Macklin  v.  New  Jersey 
Steamboat  Co.,  7  AbbPrNS  229;  Wood 
V.  HIckok.  2  Wend.  601. 

Oh. — Lowe  -v.  Lehman.  IB  Oh.  St. 
179;  Hartford  Protection  Ins.  Co,  v. 
Harmer,  2  Oh.  St.  462,  69  AmD  684; 
Ohio  on  Co.  V.  McCrory,  14  Oh.  Clr. 
Ct.  304. 

Okl. — Talbot  ▼.  Mattox,  etc.,  Realty 
Co.,  26  Okl.  298,  109  P  128. 

Or. — ^Barnard  v.  Houaer,  68  Or.  140, 
137  P  227;  Manerud  v.  Eugene,  62  Or. 
196,    124   P   662.  ■ 

3Pa, — Qodcharles  y.  Wigeman,  118 
Pa.  431,  6  A  354;  Adams  v.  Pittsburgh 
Ins.  Co.,  96  Pa.  348,  40  AmR  662;  Mo- 
Masters  V.  Pennsylvania  R.  Co.,  69 
Fa.  374,  8  AmR  264;  Rapp  v.  Palmer, 
3  Watts  178:  Silllman  v.  Whitmer,  11 
Pa.  Super.  243  [aS  196  Pa.  363,  46  A 
489];  Bremerman  v.  Hayes,  9  Pa.  Su- 
per. 8;  Collins  v.  Mechllng,  1  Pa.  Su- 
per. 594,  38  WklyNC  285. 

R.  I.— Fletcher  v.  Seekell,  1  R.  I. 
267. 

S.  C. — Thomas  v.  Graves,  8  S.  C.  L. 
808;  Thomas  v.  O'Gara,  8  S.'C.  L.  303. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
U.  S.  Fidelity,  etc.,  Co.,  126  Tenn.  658, 
148  SW  671. 

Tex. — Standard  Paint  Co.  v.  San 
Antonio  Hardware  Co.,  (Civ.  A.)  136 
SW  1150;  San  Antonio  Mach.,  etc.,  Co. 
V.  Josey,  (Civ.  A.)  91  SW  598;  Davie 
V.  Lynch,  1  Tex.  A.  Civ.  Cas.  {  696. 

Va. — Bowles  v.  Rice,  107  Va.  61,  67 
SE  575;  Hansbrough  v.  Neal,  94  Va. 
722,  27  SE  593. 

W.  Va. — Anderson  v.  Lewis.  64  "^ 


lessee.  Beatty  v.  Gregory,  17  Iowa 
109,  85  AmD  646.  (10)  A  custom 
among  carpenters  to  use  doors  one 
eighth  of  an  inch  less  in  thickness 
cannot  bind  the  owner  of  the  build- 
ing. Eaton  V.  Gladwell,  108  Mich. 
678,  66  NW  598.  (11)  A  custom 
among  horse  dealers  that  a  warranty 
shall  not  extend  to  latent  defects 
cannot  bind  a  purchaser.  Van  Hoes- 
en  V.  Cameron,  54  Mich.  609,  20  NW 
609.  (12)  The  usage  of  auctioneers 
to  charge  certain  fees  for  their  osrv- 
Ices  la  not  binding  on  a  purchaser. 
Miller  V.  Burke,  68  N.  T.  615.  (13) 
A  custom  that,  where  vessels  are 
hired  out  for  an  indefinite  period, 
they  must  be  returned  to  the  owner 
within  a  reasonable  time  after  he 
makes  demand,  or  the  charterer  must 
pay  the  reasonable  market  value  for 
the  use  thereof,  although  the  sum  is 
In  excess  of  the  amount  fixed  in  the 
charter.  Leach  v.  Hughes,  74  Misc. 
69,  131  NTS  670.  (14).  A  custom 
among  dealers  in  lampblack  to  deal 
in  packages  weighing  only  a  half 
pound  as  a  pound  cannot  bind  a  con- 
sumer buying  of  a  trader  by  the 
pound.  Ransom  v.  Masten,  4  NTS 
781.  (16)  The  usage  of  cabinet-mak- 
ers not  to  employ  workmen  except  by 
the  day  cannot  affect  a  purchaser. 
Butterworth  v.  Volkening,  4  Thomps. 
&  C.  (N.  T.)  650.  (16)  The  usage  of 
livery-stable  keepers  in  a  particular 
city  to  have  a  Hen  for  their  charges 
upon  horses  delivered  to  them  to  keep 
cannot  affect  a  customer.  Saint  v. 
Smith,  1  Coldw.  (Tenn.)  61.     (17)  The 

g resumption  that  land  described  as 
ounded  by  a  creek  extended  to  the 
run  of  the  creek  cannot  be  overcome 
by  evidence  of  local  usage  to  the  con- 
trary, unless  the  grantee  is  shown  to 
have  knowledge  of  such  usage,  or  un- 
less his  knowledge  can  be  Inferred 
from  its  general  recognition.  Miil- 
11ns  Lumber  Co.  v.  Williamson,  etc.. 
Land,  etc.,  Co.,  246  Fed.  232. 

'[c]  Oozvoratioasj— (1)  A  usage  of 
the  servants  of  a  corporation  not 
shown  to  have  come  to  the  knowl- 
edge of  the  governing  officers  of  the 
corporation  does  nqt  bind  it.  John- 
son v.  Concord  R.  Corp.,  46  N.  H.  213, 
88  AmD  199;  Dietrich  v.  Pennsylvania 
R.  Co.,  71  Pa.  432,  10  AmR  711.  (2) 
Tet  the  necessary  notice  need  not  be 
express,  but  may  be  implied  from  the 
notoriety  of  the  particular  custom. 
Com.  V.  Ohio,  etc.,  R.  Co.,  1  Grant 
(Pa.)   329. 

97.  U.  S. — Continental  Coal  Co.  ▼. 
Blrdsall,  108  Fed.  882,  48  CCA  124; 
Isaksson  v.  Williams,  26  Fed.  642; 
Blakemore  v.  Hey  man,  6  Fed.  681; 
CoIIings  v.  Hope,  6  F.  C^s.  No.  3,003, 
3  Wash.  149;  Howe  v.  The  Lexington, 
12  P.  Cas.  No.  6,767a;  The  Paragon, 
18  F.  Cas.  No.  10,708,  1  Ware  826; 
Rogers  v.  Mechanics'  Ins.  Co.,  20  F. 
Cas.  No.  12,016,  1  Story  603;  Trott  v. 
Wood,  23  F.  Cas.  No.  14,190,  1  Oall. 
443. 

Ala.^<;ole  Motor  C!ar  Co.  v.  Te- 
banlt,  196  Ata.  382,  72  S  21;  Loval  v. 
Wolf,  179  Ala.  606,  60  S  298;  West  ▼. 
Ball.  12  Ala.  340. 

Ark. — Exchange  Nat.-  Bank  v.  Lit- 
tle, 111  Ark.  263,  164  SW  731;  Arka' 
delphla  Lumber  Co.  v.  Henderson,  84 
Ark.  382,  889,  105  SW  882  [quot  Cyc]; 
Ward  Furniture  Mfg.  Co.  v.  Isbell, 
81   Ark.   549,   99   SW   846. 

Cal. — Laver  v.  Hotallng,  5  Cal,  Un- 
rep.  Cas.  634,  46  P  1070;  Corey  Vi 
Sturve,  16  CJal.  A.  810,  116  P  975. 

Conn. — Beach  v.  Travelers  Ins.  Co., 
73  Conn.  118,  46  A  867;  Sturges  v. 
Buckley,  32  Conn.  18. 

111. — Lyon  v.  Culbertaon,  83  111.  33, 
26  AmR  349;  Cahn  v.  Michigan  Cent. 
R.  Co.,  71  111.  96;  Turner  v.  Dawson, 
50  III.  85;  Klaub  v.  Vokoun,  169  III. 
A.  434;  International  Salt  Co.  v.  Ten- 
nant,  144  HI.  A.  30;  McCurdy  v. 
Alaska,  etc..  Commercial  Co..  102  III. 
A.  120;  Newton  Rubber  Works  v. 
Home    Rattan    Co..    100    111.    A.    421; 
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CUSTOMS  AND  USAGES 


[§  18 


not  in  that  trade.**  While  some  eases  apparently 
hold  that  the  eondnsive  preduniption  that  the  par- 
ties have  acted  with  reference  to  the  usage  of  a 
trade,  profession,  or  locality  may  arise  from  the 
proof  that  such  usage  exists,**  such  as  those  which 
state  that,  if  there  is  a  general  usage  applicable  to 
a  psCrtieular  profession  or  business,  parties  employ- 
ing or  dealing  with  an  individual  in  that  -profession 
or  business  are  supposed  to  deal  with  him  according 
to  that  usage,'  or  which  state  that  all  trades  have 


their  usages,  and  when  a  contract  is  made  with  a 
man  about  the  business  of  his  craft,  it  is  framed  on 
the  basis  of  its  usage,  which  becomes  a  part  of  it, 
except  when  its  place  is  occupied  by  particular 
stipulations,'  they  have  been  explained  as  meaning 
that,  under  the  facts  of  the  particular  case,  the 
usage  is  so  well  established  and  notorious  that  there 
is  a  strong  presumption  that  the  parties  contracted 
with  reference  to  it.' 
The  principle  on  which  this  mle  is  baaed  is  that  a 


Va.  297.  61  SB  160. 

Wis. — John  O'Brien  Lumber  Co.  v. 
Wilkinson.  123  Wis.  272,  101  NW 
lOSO;  BenUey  v.  Doggett,  SI  Wis.  224, 
8  NW  166,  37  AmR  827;  Power  v. 
Kane.  6  Wis.  26S. 

"A  binding  custom  must  be  cer- 
tain, definite,  uniform,  and  known,  or 
so  notorious  ttiat  it  would  tiave  been 
known  to  any  person  of  reasonable 
prudence  who  dealt  with  its  subject 
with  the  exercise  of  ordlrfa^y  care." 
Chicago,  etc.,  R.  Co.  t.  Llndeman,  143 
Fed.  946,  949,  75  CCA  18. 

"A  custom  to  avoid  an  otherwise 
controlling  rule  of  law  must  be  clear- 
ly established,  and  the  party  sought 
to  be  bound  thereby  must  either  have 
imparted  to  them  actual  knowledge 
of  its  existence,  or  it  must  be  a  us- 
age so  general  and  well-known  in  the 
community  as  to  give  rise  to  the  pre- 
sumption of  such  knowledge.  Moore 
V.  U.  S.,  196  U.  S.  157,  25  SCt  202,  49 
Ii.  ed.  428;  Cincinnati  First  Nat.  Bank 
v.  Burkhardt.  100  U.  S.  686,  25  L.  ed. 
766."  Smith  v.  D.  O.  Mills,  etc., 
Nat.  Bank,  191  Fed.  226,  231 

"A  custom  to  be  good  must  be  gen- 
eral, uniform,  certain,  and  notorious; 
and,  to  be  binding  on  parties  to  a 
transaction,  must  be  directly  known 
to  them,  or  so  universal  and  general 
in  its  character  that  knowledge  may 
well  be  presumed."  Southwestern 
Freight,  etc.,  Co.,  44  Mo.  71,  82,  100 
AmD  266. 

"A  custom  has  the  force  of  law, 
and  furnishes  a  standard  for  the 
measurement  of  many  of  the  rights 
and  acts  of  men.  ...  It  must  be 
known,  or  must  be  so  uniform  and 
notorious  that  no  person  of  ordinary 
intelligence  who  has  to  do  with  the 
subject  to  which  It  relates  and  who 
exercises  reasonable  care  would  be 
Ignorant  of  It;, for  no  man  may  be 
Justly  condemned  for  the  violation  of 
a  law  or  a  custom  which  he  neither 
knows  nor  ought  to  know."  Chicago, 
etc..  R.  Co.  v.  Liindeman,  143  Fed. 
946,  949,  75  CCA  18. 

"A  usage,  to  be  binding,  must  be 
either  shown  to  be  known  to  the 
party  who  is  sought  to  be  affected 
thereby,  or  so  general  and  so  gener- 
ally known  as  to  Justify  the  presump- 
tion that  said  party  knew  It  and  con- 
tracted in  reference  fo  It."  Byrd  v. 
Bwill.  160  Ala.  122,  126,  43  S  749,  124 
AmSR  60. 

96.     U.    S. — Great   Western    Bl.   Co. 
,v.  White,  118  Fed.  406,  56  CCA  388. 

Til, — Packer  v.  Pentecost.  50  III.  A. 
228. 

•  Md. — Patterson     v.     Crowther,     70 
Md.  124,  16  A  531. 

Mich. — PenneU  v.  Delta  Transp. 
Co..  94  Mich.  247,  53  NW  1049. 

Mo. — Bernard  v.  Mott,  89  Mo.  A. 
403. 

N.  D. — Robblns  v.  Maher,  14  N.  D. 
228,  103  NW  755. 

Tex. — Holder  v.  Swift,  (Civ.  A.) 
147  SW  690;  Kempner  v.  Patrick,  43 
Tax.  Civ.  A.  218,  95  SW  51. 

99.  in.-^teldtmann  v.  Joseph 
Lay  Co.,  234  111.  84,  84  NB  640. 

Ind. — Lupton  v.  Nichols,  28  Ind.  A. 
539.  63  NB  477. 

Mass. — Ford  v.  Tlrrell,  9  Gray  401, 
69  AmP  297. 

N.  Y. — Miller  v.  Fischer,  142  App. 
Div.  172,  126  NTS  996. 

Wis. — Ross  v.  Northrup,  156  Wis. 
327,    144    NW   1124. 

"Persons   dealing   with   each   other 


in  a  business  in  which  certain  usages 
exist  are  presumed  to  deal  In  refer- 
ence to  such  usages  and  regulations, 
unless  such  usages  are  expressly  con- 
tracted against,  and .  It  Is  competent 
to  show  what  such  usages  are." 
Lupton  V.  Nichols,  supra. 

1.  111. — Toledo,  etc.,  R.  Co.  v.  BJlst 
St.  Louis,  etc.,  R.  Co.,  197  111.  A. 
230;  First  Nat.  Bank  v.  Hogg-Harris 
Lumber  Co.,  181  111.  A.  220;  Clark  v. 
Mid-Kansas  Milling  Co..  165  111.  A. 
177. 

Md. — Lyon  v.  Oeorge,  44  Md.  296; 
Oiven  v.  Charron,  15  Md.  502. 

Mass.^ — Daniels  v.  Hudson  River 
F.  Ins.  Co.,  12  Cush.  416,  59  AmD  192. 

N.  D.— State  v.  RelUy,  25  N.  D. 
839,  348,   141  NW  720   [quot  Cyc]. 

Tex.— Harbert  v.  Neill,  49  Tex.  143. 

Wash. — Ankeny  v.  Young,  52  Wash. 
235,  100  P  736.  I 

Eng. — Sewell  v.  Corp,  1  C.  &  P. 
392,  12  BCL  232.  See  Corbln  v.  Stew- 
art, 28  T.  L.  R.  99  (holding  that,  al- 
though there  is  not  a  binding  custom, 
there  is  a  very  general  practice 
among  medical  men  not  to  charge  the 
widow  and  children  of  a  deceased 
medical  man  for  attendance,  and  If, 
a  doctor  Intends  to  charge  In  such  a 
case  must  say  so  and  thus  give  the 
patient  the  opportunity  of  declining 
ills  services  and  of  going  to  another 
doctor  who  will  not  charge). 

[a]  ninstratiOBS. — In  the  follow- 
ing Instances,  the  usage  being  proved. 
It  ^AS  held  not  material  that  the 
proof  did  not  show.  In  addition,  that 
the  party  to  be  affected  by  It  had  ex- 
press notice  of  It:  (1)  In  an  action 
by  S,  a  veterinary  surgeon,  against  C, 
for  attendance  and  medicine  fur- 
nished to  C's  horse,  a  custom  to  pay 
veterinary  surgeons  for  attendance 
as  well  as  medicines.  Sewell  v.  Corit, 
1  C.  &  P.  392,  12  BCL  232.  (2)  In  an 
action  by  a  dry  goods  salesman 
against  his  employer  for  a  wrongful 
dismissal,  a  custom  among  dry  goods 
Jobbers  that  when^  a  clerk  or  sales- 
man begins  a  season  without  a  spe- 
cial contract  he  cannot  be  dismissed 
until  the  end  of  it.  Given  v.  Charron, 
15  Md.  602.  (3)  In  an  action  against 
a  glassware  manufacturer  by  an 
agent  for  commissions,  a  usage 
among  manufacturers  of  glassware  to 
'allow  their  local  agents  commissions 
both  upon  goods  ordered  directly 
through  such  agents  and  upon  goods 
ordered  by  buyers  living  In  the  ter- 
ritory of  the  agent  directly  through 
the  manufacturer.  Lyon  v.  George. 
44  Md.  295.  (4)  It  has  been  held  that 
since  the  absence  of  express  author- 
ity the  power  of  a  factor  In  making 
and  consummating  sales  is  regulated 
and  governed  In  a  great  degree  by  the 
usage  of  trade  where  the  business  Is 
transacted,  purchasers  from  factors 
are  charged  with  knowledge  of  such 
usage,  and  are,  equally  with  factors, 
bound  by  them.  Harbert  v.  Neill,  49 
Tex.  143. 

a.  Conn. — Stem  v.  Simons.  77 
Conn.  150,  58  A  696. 

Mich.— Karwick  v.  Plckands,  171 
Mich.  463,  137  NW  219,  222  [quot 
Cycl. 

N.  T. — Gleason  v.  Morrison,  20 
Misc.  320,  45  NTS  684. 

N.  D.— State  v.  Rellly,  25  N.  T>.  339, 
141  NW  720. 

Pa. — Pittsburgh  v.  O'Neill,  1  Pa. 
343. 

Wis. — ^Rosa  V.  Northrup,   156  Wis. 


327,  144  NW  1124. 

Newfoundl.,— Kent  v.  Christopher, 
6  Newfoundl.  147. 

[aj  Vhia  ml*  luM  bMB  iqq^Uad 
(1)  In  a  criminal  case  with  refer- 
ence to  a  custom  of  physicians  to 
disclose  details  of  cases  to  second 
physicians  called  in.  Stati  v.  Rellly, 
25  N.  D.  339,  141  NW  720.  (2)  To  a 
general  custom  that  seed  Is  not  war- 
ranted, holding  that  It  Is  unnecessary 
for  the  seller  to  notify  the  purchaser 
that  he  does  not  warrant  the  article 
by  placing  disclaimers  on  the  pack- 
ages and  Invoices.  Ross  v.  Northrup, 
166  Wis.  327,  144  NW  1124.  (3)  In  an 
action  against  a  pawnbroker  for  con- 
-verslon.  holding  that  evidence  tend- 
ing to  prove  a  custom  among  all 
pawnbrokers  In  the  state  to  sell.  In 
the  usual  course  of  business,  pledges 
not  redeemed  after  the  expiration  of 
six  months,  was  properly  admitted. 
Stern  v.  Simons,  77  Conm  150,  68  A 
696. 

3.  Walls  V.  Bailey,  49  N.  T.  464, 
472,  10  AmR  407  (where  the  court 
said:  "There  are  many  cases  In 
which  the  language  used  would  seem 
to  Indicate  that  the  existence  of  a 
usage  of  a  trade,  profession  or  local- 
ity having  been  shown,  the  presump- 
tion Indisputable  arises  that  the  par- 
ties did  contract  In  reference  to  it. 
Thus,  In  Sewell  v.  Corp,  1  C.  &  P.  892, 
12  ECL  232.  Best,  Ch.  J.,  says:  If 
there  is  a  general  usage,  applicable 
to  a  particular  profession,  parties 
employing  an  individual  are  supposed 
to  deal  with  him  according  to  tliat 
usage.  So  In  Pittsburgh  v.  O'Neill, 
1  Pa.  342,  it  Is  said:  All  trades  have 
their  usages;  and  when  a  contract  is 
made  with  a  man  about  the  business 
of  his  craft,  it  Is  framed  on  the  ba- 
sis of  Its  usage,  which  becomes  part 
of  it,  except  when  its  place  is  occu- 
pied by  particular  stipulations.  It 
is  apprehended  that  this  form  of  ex- 
pression means  only  this:  that  the 
facts  and  circumstances  of  the  case 
are  such,  that  the  usage  Is  of  so  long 
continuance,  so  well  established,  so 
notorious,  so  universal  and  so  rea- 
sonable In'ltself,  as  that  the  presump- 
tion Is  violent  that  the  parties  con- 
tracted with  reference  to  It,  and  made 
It  a  part  of  their  agreement.  There 
are  cases,  too,  where  such  form  of 
utterance  has  been  used  In  which 
both  parties  were  of  the  same  trade 
or  kind  of  business;  and,  therefore, 
the  usage  proven  was  of  the  techni- 
calities of  their  calling,  of  which  it 
was  held  they  might  not  profess  Ig- 
norance. There  are  cases,  too,  of 
principal  and  agent,  where  one  ha3 
been  set  by  another  to  do  acts  In  a 
particular  business,  to  be  done  at  a 
particular  locality,  as  on  stock  ex- 
change, where  the  power  to  deal  la  a 
privilege  obtained  by  payment  of  a 
fee,  and  is  restricted  to  a  body  which 
has,  for  Its  regulation  and  govern- 
ment, come  under  certain  prescribed 
rules  or  established  usages;  and,  as 
the  agent  could  not  do  the  will  of 
his  principal,  nor  could  the  principal 
himself,  save  in  conformity  with 
those  rules  or  usages.  It  Is  held  that 
the  principal  must  be  bound  thereby, 
whether  cognizant  of  them  or  not:' 
and  that  ignorance  will  not  excuse 
him.  (Pollock  V.  Stables.  12  Q.  B. 
765,  64  ECL  766,  116  Reprint  1067.> 
It  is  to  be  considered  too,  that  these 
decisions    (many  of   them   certainly) 
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usage  is  incorporated  into  a  eootraet  on  the  assump- 
tion that  the  parties  contracted  with  reference  to 
it.* 

Limitations  of  role.  It  has  been  held  that  the  rule 
requiring  actual  or  constructive  knowledge  on  the 
part  of  bodi  parties  to  a  contract  applies  only  where 
the  usage  is  reUed  on  to  annex  an  incident  to  the 
contract,  and  not  where  it  is  merely  sought  to  show 
the  meaning  of  some  word  or  term  used  in  the  con- 
tract j'  nor  does  it  apply  where  there  is  a  statutory 
reeogfnition  of  such  usage.* 

MutTiality  of  knowledge.  A.  party  relying  on  a 
usage  must  himself  have  had  knowledge  of  it  at  the 
time  the  transaction  was  entered  into;'  nor  can  a 
custom  of  others  to  do  certain  acts  support  a  similar 
act  done  by  a  party  who  was  himself  ignorant  of 


any  such  custom,  and  whose  actions  therefore  could 
not  have  influenced  his  conduct  in  the  least.'  So 
likewise  a  usage  cannot  bind  a  party  who  has  no  oc- 
casion to  believe  that  he  will  be  brought  within  its 
operation  or  does  not  intend  to  be." 

Time  of  knowledge.  Knowledge  of  the  usage  af- 
fecting a  contract  must  have  been  had  at  the  time 
the  contract  was  entered  into." 

[i  19]  b.  Persons  in  Same  Trade.  Where  both 
parties  are  engaged  in  the  same  trade,  they  will  be 
presumed  to  have  knowledge  of  all  trade  usages 
which  are  lawful  and  reasonable ;  and  it  is  not  neces- 
sary in  such  a  case  to  prove  actual  knowledge,  or 
that  the  usage  is  so  general  or  universal  that 
knowledge  may  be  presumed.''    So  a  party  engaged 


were  of  a  time  when  parties  were  not, 
as  a  general  rule,  called  to  testify  in 
their  own  behalf,  and  when  express 
evidence  of  knowledge  or  of  isno- 
rance  of  a  usage  could  not  ordinarily 
be  given ;  and  when  the  fact  of  knowl- 
edge or  of  Ignorance  was  to  bb 
reached  only  as  the  result  of  a  pre- 
sumption or  Inference  from  the  other 
facts  established  In  the  case.  Doubt- 
less. If  a  custom  is  ancient,  very  gen- 
eral, and  well  known,  it  will  often  be 
a  presumption  of  law,  that  the  party 
had  knowledge  of  it.  (See  Clayton 
V.  Gregson.  6  A.  &  B.  302,  31  KCL 
823,   111    Reprint    1180.)"). 

4.  tl.  S. — Barnard  v.  Kellogg,  10 
Wall.  388,  19  U  ed.  987;  Bliven  v. 
New  E:nglBnd  Screw  Co.,  23  How.  420, 
433,  16  L.  ed.  SIC,  514  (which  makes 
'  assent  as  well  as  knowledge  neces- 
sary); Eamea  v.  H.  B.  Claflln  Co.,  239 
Fed.  831,  152  CCA  465;  Isaksson  T. 
Williams,  26  Fed.  642;  Phillips  v. 
Pennsylvania  Ins.  Go.,  19  F.  Cas.  No. 
11,102. 

Ark. — Walsh  v.  Frank,  19  Ark.  270. 

Conn. — Leach  v.  Beardalee.  22  Conn. 
404. 

Ga. — Miller  v.  Moore,  83  Ga.  684, 
10  SB  860,  20  AmSR  329,  6  LRA  374. 
But  see  Ocean  SS.  Co.  v.  McAlpin,  69 
Ga.  437  (where  it  was  held  that  an 
addition  to  a  charge  "that  this  cus- 
tom or  usage"  [a  usage  in  the  trade 
at  Savannah]  "was  in  the  minds  of 
both  parties  before  It  is  a  part  of  the 
contract"  'Was  erroneous  and  mis- 
leading, because  it  would  import  that 
a  presumption  of  knowledge  of  It 
could  npt  arise  unless  at  the  time  of 
making  the  shipment  the  custom  or 
usage  was  in  the  minds  of  both  the 
shipper  and  the  carrier,  and  because 
the  qualiflcation  destroyed  the  impli- 
cation which  the  law  raises  that  a 
universal  custom  enters  into  and 
forms  a  part  of  the  contract.  It  may 
be  doubted  whether  there  may  not 
have  been  here  a  confusion  between 
a  local  usage  of  trade  and  a  general 
custom). 

111. — CotCman  v.  Campbell,  87  111. 
98;  Turner  v.  Dawson,  SO  111.  8,5;  Bis- 
sell  V.  Ryan,  23  III.  566;  Street  v. 
Leach.  6  111.  A.  212. 

Iowa. — Smith  v.  Hess,  83  Iowa  238, 
48  NW  1030;  Rlndskoff  v.  Barrett,  14 
Iowa  101. 

Kan. — Stout  v.  McLachlln,  38  Kan. 
120.  15  P  902. 

Ky. — Caldwell  v.  Dawson,  4  Mete. 
121. 

Me. — Bodflsh  v.  Fox,  23  Me.  90,  39 
AmD  611. 

Md. — Blake  v.  Stump,  73  Md.  160, 
20  A  788,  10  LRA  103;  Citizens'  Bank 
v.  Grafflln.  31  Md.  607,  1  AmR  66; 
Foley  v.  Mason,  6  Md.  37;  Merchants' 
Mut.  Ins.  Co.  V.  Wilson.  2  Md.  217. 

Mass. — Howard  v.  Great  Western 
Ins.  Co..  109  Mass.  384;  Eager  v.  At- 
las Ins.  Co.,  14  Pick.  141,  144.  25  AmD 
363. 

Mich. — Katon  v.  Gladwell,  108  Mich. 
678,  66  NW  598;  Pennell  v.  Delta 
Transp.  Co.,  94  Mich.  247,  53  NW 
1049;  Scott  V.  Maier,  56  Mich.  554,  23 
NW  218.  56  AmR  402;  Van  Hoesen  v. 
Cameron,   54  Mich.  609.   20  NW  609; 


Moore   v.   Michigan  Cent.   R.  Co.,   3 

Mich.  23. 

Miss. — Natchez  Ins.  Co.  v.  Stanton, 
2  Sm.  &  M.  340,  41  AmD  502. 

Mo. — Martin  v.  Hall,  26  Mo.  386; 
Bernard  v.  Mott.  89  Mo.  A.  403;  Co- 
quard  v.  Kansas  City  Bank,  12  Mo. 
A.  261. 

Nebr. — Blxby  v.  Bruce,  69  Nebr.  78, 
95  NW  84. 

N.  J. — Steward  v.  Scudder,  24  N.  J. 
L.  106. 

N.  T. — Rlckerson  v.  Hartford  F. 
Ins.  Co.,  149  N.  Y.  307,  43  NB  856; 
Esterly  v.  Cole,  3  N.  Y.  502;  Sipperly 
v.  Stewart,  50  Barb.  62;  Palmer  v. 
Harrison,  28  Misc.  180,  58  NTS  1107. 

Pa. — Godcharles  v.  Wigeman,  113 
Pa.  431,  6  A  354;  Silliman  v.  Whit- 
mer,  11  Pa.  Super.  243  [att  196  Pa. 
363,  46  A  489]. 

Vt.— Wood  V.  Smith,  23  Vt.  706. 

Eng.— Bartlett  v.  Pentland,  10  B.  & 
C.  760,  21  ECL  320,  109  Reprint  632: 
Rushforth  V.  Hadfleld,  7  East  224,  103 
Reprint  86;  Klrchner  v.  Venus,  12 
Moore  P.  C.  361,  399,  14  Reprint  948. 

"The  usages  or  customs  of  particu- 
lar places  are  not  binding,  unless  the 
parties  contract  in  reference  to 
them."  Eager  v.  Atlas  Ins.  Co., 
supra. 

"No  such  presumption  [that  the 
parties  made  their  agreement  l^lth 
reference  to  the  usage]  can  arise 
when  one  of  the  parties  is  ignorant  of 
such  usage  or  custom."  Klrchner  v. 
Venus,  supra. 

"Where  custom  Is  general  as  ap- 
plied to  a  particular  transaction  the 
presumption  Is  that  both  parties  to 
the  contract  knew  of  it;  and  that  it 
became  incorporated  in  their  contract 
and  is  binding  on  them.  And  in  an 
action  on  a  contract  In  which  one 
party  Introduces  evidence  of  such 
general'  custom,  and  claims  that  it 
enters  into  and  forms  a  part  of  the 
MBrreement,  he  is  not  obliged  to  prove 
actual  knowledge  of  It  by  the  other 
party."  Tower  v.  Southern  Pac.  Co., 
184  Mass.  472,  475,  69  NE  348. 

6.  Shores  Lumber  Co.  v.  Stitt,  102 
Wis.  640,  78  NW  562. 

e.  Plover  Sav.  Bank  v.  Moodie,  135 
Iowa  685,  110  NW  29,  113  NW  476 
(holding  that,  under  Code  Suppl. 
[1902]  {  3060-a71,  providing  that,  in 
determining  what  Is  a  reasonable 
time  for  the  presentation  of  a  bill  of 
exchange,  regard  must  be  had  to  the 
nature  of  the  instrument  and  the  us- 
age of  the  trade  or  business,  the  us- 
age of  banks  relating  to  the  presen- 
tation of  checks  for  payment  was 
relevant  to  the  question  whether  the 
check  in  question  had  been  presented 
within  a  reasonable  time,  so  as  to 
charge  the  indorser,  independent  of 
the  latter's  knowledge  or  want  of 
knowledge  of  such  usage). 

7.  U.  S. — McDonough  v.  Evans 
Marble  Co.,  112  Fed.  634,  637,  50  CCA 
403. 

Ga. — ^Hendricks  v.  W.  G.  Middle- 
brooks  Co..  118  Ga.  131,  44  SB  835; 
Sugart  V.  Mays,  54  Ga.  554. 

Mass. — Fowler  v.  Pickering,  119 
Mass.  33:  Nonotuck  Silk  Co.  v.  Fair, 
112  Mass.  354. 


Minn. — NIppoIt  v.  Firemen's  Ins. 
Co..  57  Minn.  276,  69  NW  191. 

N.  T. — KInne  v.  Ford,  62  Barb.  194 
[aft  43  N.  Y.  687];  Robinson  v.  Gran- 
nis,  33  NYS  291. 

"Evidence  of  a  usage  is  not  admis- 
sible if  It  appears  that  It  was  un- 
known at  the  time  of  the  contract  to 
the  party  setting  it  up  and  seeking 
its  benefits;  for  In  such  a  case  there 
would  be  no  presumption  that  the 
contract  was  made  with  reference  to 
it."  McDonough  V.  Evans  Marble  Co., 
supra. 

a     Kinne  v.  Ford,  52  Barb.  194  [att 

43  N.  Y.  587].  See  also  Dorchester, 
etc..  Bank  v.  New  England  Bank,  1 
Cush.  (Mass.)  177  (holding  that  a  us- 
age is  inadmissibie  if  it  can  be  shown 
to  have  been  unknown  at  the  time  of 
the  contract  to  the  party  setting  it  up 
and  seeking  Its  benefits,  for  In  such 
a  case  there  would  be  no  presump- 
tion that  the  contract  was  made  with 
reference  to  it). 

[a]  Althongli  a  aliifls  laatano*  of 
a  certain,  practice  will  not  prove  a 
usage,  yet  It  is  sufficient  to  bring 
home  notice  of  such  a  usage  already 
established  to  a  person  sought  to  be 
bound  by  it.  Nonotuck  Silk  Co.  v. 
Fair,  112  Mass.  354.  And  see  Fowler 
V.  Pickering,  119  Mass.  33. 

9.  Lime  Rock  Bank  v.  Hewett,  52 
Me.  531;  Mohawk  Bank  v.  Broderick, 
18  Wend.   (N.  Y.)  133,  27  AmD  192. 

[a]  A  local  naaga  in  »  portlOBlar 
maikat  is  not  binding  on  persons 
dealing  in  such  market,  where  It  ap- 
pears that  neither  of  the  parties  to 
the  transaction  intended  to  comply 
with  Kuch  usage.  Lewis  v,  Metcalf, 
53  Kan.  219,  36  P  346. 

10.  Ala. — Stoudenmire  v.  Harper, 
81  Ala.  242,  1  S  857. 

Md. — Barker  v.  Borzone,  48  Md. 
474. 

Mass. — Cslllns  v.  New  England 
Iron  Co..  115  Mass.  23. 

Minn. — Taylor  v.  Mueller,  30  Minn. 
343,  15  NW  413,  44  AmR  199. 

Pa. — Collins  V.  Mechling,  1  Pa.  Su- 
per.  594. 

Tex. — Johnson  v.  Buchanan,  64 
Tex.  Civ.  A.  328,  116  SW  876. 

11.  U.  S.— Silverstein  v.  Mlchau, 
221  Fed.  55,  137  CCA  79. 

Ala. — Baker  v.  Lehman,  186  Ala. 
493,  65  S  321;  Waring  V.  Grady,  49 
Ala.  465,  20  AmR  286. 

Ark. — Walsh  v.  Frank,  19  Ark.  270. 

Cal. — Corey  v.  Struve,  16  Cal.  A. 
310.  116  P  975. 

Conn. — Smith  v.  Russell  Lumber 
Co.,  82  Conn.  116,  72  A  677. 
,  Ind. — Morningstar  V.  Cunningham, 
110  Ind.  328,  334,  11  NE  593,  69  AmR 
211;  Lupton  v.  Nichols,  28  Ind.  A. 
539,  63  NE  477;  Bveritt  v.  Indiana 
Paper  Co.,  25  Ind.  A.  287,  67  NB  281. 

Mass. — ^Parrott  v.  Thacher,  9  Pick. 
426;  Lowry  v.  Russell,  8  Pick.  360. 

Mich. — Pennell  v.  Delta  Transp. 
Co.,  94  Mich.  247,  63  NW  1049. 

Mo. — ^Heyworth  v.  Miller  Grain, 
etc.,  Co.,  174  Mo.  171,  185.  73  SW  498. 

N.  Y. — Gleason  v.  Morrison.  20 
Misc.  320,  45  NYS  68  4  [aff  20  Misc.  4. 

44  NYS  909];  De  Cernea  v.  Cornell,  -i 
Misc.    241,   23  NYS   94L 
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in  a  trade  in  a  particular  place  will  be  presumed  to 
know  the  nsages  of  that  trade  in  that  place."  Bat 
it  will  be  presnmed  that  a  contract  was  entered  into 
with  regard  to  the  usage  only,  where  the  person 
dealt  with  is  regularly  engaged  in  the  business  in 
which  the  usage  exists,^'  or  that  the  party  to  be 
charged  has  been  accustomed  to  deal  in  the  par- 
ticular trade.^* 

[f  20]  c.  Puticnlar  M»A«t.  A  person  deal- 
ing at  a  particular  market  is  held  to  have  dealt  ac- 
cording to  the  customs  and  usages  of  that  market, 
whether  he  in  fact  knows  of  such  customs  and  usages 
or  not,^'  unless  the  person  dealing  with  him  knows 
that  he  is  ignorant  of  such  custom.^* 

[(  21]    d.    Particular  IndividulB.    In  regard  to 


the  usage  of  a  particular  individual  it  is  well,  set- 
tled that  no  person  without  knowledge  of  such 
usage  can  be  bound  by  it  in  his  dealings  with  the 
individual.^'  Nor  can  a  party  to  a  transaction  set 
up  a  usage  of  the  other  party,  of  which  the  party 
setting  it  up  was  ignorant  at  the  time  of  the  trans- 
action." But  if  the  usage  is  known  and  assented 
to,  and  dealings  are  had  with  such  knowledge  and 
assent,  the  usage  impliedly  forms  a  part  of  the  con- 
tract between  the  parties,  and  therefore  is  bind- 
ing." 

[$22]  e.  NonnBidentB.  A  nonresident  will  not 
ordinarily  be  presumed  ^o  have  contracted  with  ref- 
erence to  a  purely  local  usage,  but  must  be  shown 
to  have  had  knowledge  of  it.'"    Some  exceptions  to 


Pa. — Carter  v.  Philadelphia  Coal 
Co.,  77  Pa.  28«. 

Tex. — ^Taylor  ▼.  Jackson,  (Civ.  A.) 
180  8W  1142;  Holder  v.  Swift.  (Civ. 
A.)  147  SW  6»0. 

VSng. — Buckle  v.  Knoop,  !<.  R.  > 
Bxch.  125. 

"Partlea  who  ar^  engased  In  a  par- 
ticular trade  or  business,  or  persons 
accustomed  to  deal  with  those  en- 
Kased  In  a  particular  business,  may 
be  presumed  to  have  knowledge  of 
the  uniform  course  of  such  business. 
Its  usages  may,  therefore,  in  the  ab- 
sence of  an  agreement  to  the  con- 
trary, reasonably  be  supposed  to  have 
entered  into  and  formed  part  of  their 
contracts  and  understandings  in  re- 
lation to  such  business,  as  ordinary 
incidents  thereto."  Morningstar  v. 
(Cunningham,  supra. 

"A  merchant  is  chargeable  with 
knowledge  of  the  usages  of  a  busi- 
ness In  which  he  holds  himself  out  to 
the  public  as  competent  to  be  dealt 
with."  Heyworth  v.  Miller  Qrain, 
etc.,  Co^  supra. 

fa]  ninstntlOBs.— (1)  Where  the 
existence  of  a  grade  of 'cotton  speci- 
fied In  a  contract  of  sale  of  cotton 
was  known  to  the  trade  generally,  the 
nonexistence  of  such  a  grade  In  the 
local  cotton  trade  was  Immaterial, 
for  the  use  of  the  term  by  the  par- 
oles was  prima  facie  evidence  that 
there  was  such  a  grade,  and  that  they 
understood  Its  application.  Baker  v. 
Lehman,  186  Ala.  493,  65  S  321.  (2) 
A  general  trader  must  be  presumed  to 
know  the  general  course  and  customs 
of  the  trade  In  which  he  Is  engaged, 
and  must  equally  be  presumed  to 
know  any  exceptions  to  the  general 
course  of  trade  and  to  these  general 
customs,  whenever  It  appears  that  he 
had  fair  and  legltlmtite  means  of 
knowing  such  exceptions.  Walsh  v. 
Prank,  19  Ark.  270. 

la.  Robinson  v.  U.  S.,  13  Wall.  (U. 
8.)  863,  20  L.  ed.  653. 

13.  Fleming  v.  Wells,  46  Colo.  2B5, 
101  P  66;  Bernard  v.  Mott,  89  Mo.  A. 
403;  Wyatt  v.  Wanamaker,  58  Misc. 
429,  110  NTS  900  [aft  126  App.  Div. 
656,    111    NTS    901. 

14.  Swern  v.  (jhurchill,  155  111.  A. 
505;  Everltt  v.  Indiana  Paper  Co.,  25 
Ind.  A.  287,  57  NB  281;  Heyworth  v. 
Miller  Grain,  etc.,  Co.,  174  Mo.  171, 
7$  SW  498;  Weir  v.  Dwyer,  62  Misc. 
7,  114  NTS  528. 

15.  U.  S. — (Charlotte  Oil,  etc.,  Co. 
v.  Hartog,  86  Fed.  150,  20  CCA  66. 

Ala. — .Quesnard  v.  Louisville,  etc.. 
R.  Co.,  76  Ala.  453. 

III.— Taylor  v.  Bailey,  169  111.  181, 
48  NE  200  [all  68  111.  A.  6221;  Union 
Stock-Tard,  etc.,  Co.  v.  Mallory,  etc., 
Co.,  167  111.  554,  41  NE  888,  48  AmSR 
(  341;  Samuels  v.  Oliver,  130  111.  78,  22 
NB  499;  Cothran  v.  Ellis,  107  111. 
413:  Bailey  v.  Bensley,  87  111.  566; 
Lyon  V.  (Silbertson,  83  111.  88,  26  AmR 
349;  Lonergan  v.  Stewart,  55  111.  44; 
Cleveland  Grain  Co.  v.  Vant,  171  III. 
A.  104;  Albert  Haas  Lumber  Co.  v. 
Harty  Bros.,  etc.,  Co.  169  111.  A. 
323;  Pardrldge  v.  CJutler.  68  ni.  A. 
569  [rev  on  other  grounds  168  111. 
504.  48  NE  126]. 


Iowa. — Smith  v.  Bloom,  141  NW 
82. 

Mass. — Dwight  v.  Whitney,  16  Pick. 
179. 

Mich. — ^Austrian  v.  Springer,  94 
Mi6h.  348.  64  NW  50,  84  AmSR  850. 

Nebr. — Miller  v.  Great  Western 
Commn.  Cte..  98  Nebr.  892,  162  NW 
787. 

N.  T. — De  Forest  v.  Fulton  F.  Ins. 
C^^  1  N.  T.  Super.  84. 

Tenn, — Pennsylvania  R.  C!o.  v. 
Naive,  112  Tenn.  239,  79  SW  124.  64 
LRA  443. 

IS.  Miller  V.  Great  Western 
Commn.  Co.,  98  Nebr.  392,  152  NW 
787. 

IT.  U.  S. — ^Bliven  v.  New  England 
Screw  Co.,  23  How.  420,  16  L.  ed.  510; 
Marye  v.  Strouse,  5  Fed.  483,  6  Sawy. 
204. 

Cal. — Lynch  v.  Bekins  Van,  etc.. 
Co.,  81  Cal.  A.  68,  159  P  822. 

Oa. — Hardeman  v.  English,  79  Ga. 
887,  6  SE  70;  Central  R.,  etc.,  Co.  v. 
Anderson,  68  Ga.  393. 

111.— JuUllard  v.  Friedman,  191  111. 
A.  609;  Bank  of  Commerce  v.  Miller, 
105  111.  A.  224  [app  dlsm  202  111.  410, 
66  NE  1039];  Larson  v.  Johnson,  42 
111.    A.    198. 

Iowa. — Murray  V.  Brooks,  41  Iowa 
46. 

Kan. — Stout  v.  McLaChlln,  38  Kan. 
120,  16  P  902. . 

Mass. — ^Berkshire  Woollen  Co.  v. 
Proctor,  7  Chish.  417;  Lorlng  v.  Our- 
ney,  6  Pick.  16. 

Mich. — Carvey  v.  Detroit,  etc  R. 
Co.,  133  Mich.  669,  95  NW  716;  Blod- 

fett  V.  Vogel,  180  Mich.  479,  90  NW 
77. 

Mo.— Hyde  v.  St.  IjouIs  Book,  etc., 
Co.,  82  Mo.  A.  298. 

Nebr. — Gamble  v.  A.  Stauber  Mfg. 
Co..  50  Nebr.  463,  69  NW  960;  Union 
Stock  Tarda  Co.  v,  Westoott,  47  Nebr. 
300.  66  NW  419, 

N.  T.— Newhall  v.  Appleton,  102  N. 
T.  188,  6  NE  120;  Flynn  v.  Murphy, 
2  B.  D.  Smith  378. 

Or. — McBee  v.  Caesar,  16  Or.  62,  18 
Pe62. 

Pa.— Hurah  v.  North,  40  Fa.  241. 

Tex.— Nelll  V.  Billlngsley,  49  Tex. 
161;  Missouri,  etc.,  R.  Co.  v.  Mnyfleld, 
29  Tex.  Civ.  A.  4-77,  88  SW  807. 

Vt. — Stevens  v.  Smith,  21  Vt.  90. 

Eng. — Womersley  v.  Dally,  26  L.  J.  ■ 
Exch.  219. 

18.  Nonotuck  Silk  Co.  v.  EVilr,  112 
Mass.  364. 

19.  Columbia  Bank  v.  Magruder.  6 
Harr.  &  3.  (Md.)  172,  14  AmD  271; 
Pelrce  v.  Butter,  14  Mass.  803;  Nor- 
rls  v.  Fowler.  87  N.  C.   9. 

ao.  U.  S. — Chateaugay  Ore,  etc., 
Co.  V.  Blake,  144  U.  8.  476,  12  SCt  731. 
36  L.  ed.  510;  Insurance  Ck>.  of  North 
America  v.  Hibernla  Ins.  Co.,  140  V. 
S.  666,  11  SCt  909,  36  L.  ed.  517;  Cel- 
luloid Mfg.  Co.  v.  Chandler.  27  Fed.  9; 
Isaksson   v.  Williams.   26  Fed.   642'. 

Ala. — ^Edwards  v.  Kllgore,  192  Ala. 
343,  68  S  888;  Gould  v.  C^tes  Chair 
Co.,  147  Ala.  629,  41  S  675;  Simon  v. 
Johnson,  101  Ala.  368.  IS  S  491;  Ger- 
man-American Ins.  Co.  V.  Commer- 
cial F.  Ins.  Co.,  95  Ala.  469.  11  S  117,. 
16  LRA  291. 


Ga. — S.  W.  Bacon  Fruit  Co.  v. 
Blessing,  122  Ga.  369,  60  SE  139-  Mc- 
C^all  V.  Herrin,  118  Ga.  622,  46  SB 
442;  Hendricks  v.  W.  G.  Mlddle- 
brooka  Co.,  118  Oa.  131,  44  SB  836; 
Kelly  V.  Kauftman  Milling  Co..  92  Ga. 
105,  18  SE  363;  Horan  v.  Strachan.  8< 
Ga.  408,  12  SE  678,  22  AmSR  471:  Mil- 
ler v.  Moore.  83  Ga.  684,  10  SB  860, 
^0  AmSR  329,  6  LRA  374. 

111.— Strong  V.  King,  85  111.  •,  86 
AmD  336. 

Iowa. — Rake  v.  Townsend,  102  NW 
499 

Kan. — Atkinson  v.  Klrkpatrlck,  90 
Kan.  515,  186  P  579. 

Me. — Marshall  v.  Ferry,  67  Ma.   78. 

Mass. — Barstow  V.  City  Trust  Co., 
216  Mass.  830,  108  NB  911:  Byrne  v. 
Massasolt  Packing  Co.,  137  Mass.  318; 
Sawtelle  v.  Drew,  128  Mass.  228. 

Mich. — ^Kenyon  v.  Charlevoix  Impr. 
Co.,  136  Mich.  103,  97  NW  407;  Pen- 
nell  V.  Delta  Transp.  Co.,  94  Mich. 
247,  53  NW  1049;  Lamb  v.  Hender- 
son. 63  Mich.  302,  29  NW  732;  Hutch- 
Ings  V.  Ladd,  16  Mich.  493. 

Minn. — Baxter  v.  Sherman,  73 
Minn.  434,  76  NW  211,  72  AmSR  631. 

Mo.' — Coquard  v.  Kansas  City  Bank. 
12  Mo.  A.  261. 

Nebr. — Milwaukee,  etc,  Inv.  C!o.   v. . 
Johnston,  36  Nebr.  554,  63  NW  476. 

N.  T. — Hermann  v.  Niagara  F.  Ins. 
Co.,  100  N.  T.  411,  S  NB  841,  53  AmR 
197;  Corn  Bxch.  Bank  v.  Nassau 
Bank,  91  N.  T.  74,  43  AmR  655; 
Hlgglns  V.  Moore,  34  N.  T.  417;  Cook 
V.  Loew,  34  Misc.  276,  69  NTS  614; 
Robinson  v.  Grannls,  38  NTS  291. 

'N.  C. — Elm  City  Lumber  Co.  v. 
Chllderhose.  167  N.  C  34,  88  SB  22; 
Gilmer  v.  Toung,  122  N.  C  806,  29 
SB  830. 

Oh. — Hartford  Protection  Ins.  Co. 
V.  Harmer,  2  Oh.  St.  462,  69  AmD 
884;  Mathlas  Planing  Mill  (^.  v.  Ha- 
len,  20  Oh.  Clr.  Ct  287,  11  Oh.  CIr. 
Dec  54. 

Pa.— Miller  v.  Wiggins,  227  Pa.  664. 
669,  76  A  711,  19  AnnC;as  942. 

Tenn. — Saint  v.  Smith,  1  C!oldw.  61. 

Tex. — Strosler  v.  Lewey,  8  Tex.  A. 
Civ.  Cas.  9  129. 

Va. — Ferguson  v.  Gooch.  94  Va.  1. 
26  SE  397,  40  LRA  234. 

Wash. — ColUgnon  v.  Hammond 
Milling  Co.,  68  Wash.  626,  123  P 
1083. 

Wis. — Shores  Lumber  (^  v.  Stltt, 
102  Wis.  460,  78  NW  562. 

Eng. — Hatheslng  v.  Lalng,  L.  R. 
17  Eq.  92;  KIrchner  v.  Venus,  12 
Moore  P.  C.  861,  14  Reprint  948. 

Ont. — ^Williams  v.  (Jorbey,  6  Ont. 
A.  626  (rev  on  other  grounds  7  (3an. 
S.  C.  470]. 

"As  to  nonresidents  it  has  been 
held  In  almost  every  Jurisdiction  In 
which  the  question  has  been  consid- 
ered, that  there  can  be  no  presump- 
tion that  a  stranger  In  a  community 
Is  cognisant  of  a  usage  prevailing  In 
a  particular  trade  In  that  particular 
locality,  and  hence  no  presumption 
that  In  making  a  contiract  he  cove- 
nanted upon  the  basis  of  a  local  us- 
age of  which  he  did  not  have  notice 
or  knowledge.  To  make  a  local  us- 
age conclusively  binding  upon  a  non- 


Forl 
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this  rnle  are  recognized,"  aa  in  the  case  of  paper 
payable  at  a  particular  bank,''  or  of  persons  deal- 
ing in  a  particular  market.*' 

IDealingB  through  agebts.'*  Oidinarily  an  agent's 
knowledge  of  a  local  usage  will  bind  his  nonresident 
I>rincipal.'^  But  where  the  question  is  one  relating 
to  the  agent's  authority,  this  rule  does  not  apply.** 

[$  23]  f.  Applications  of  Bales— (1)  Agency. 
Particular  usages  among  agents  are  not  binding  upon 
their  principaJ^,  unless  known  or  unless  the  facts 
are  such  as  to  raise  a  presumption  of  knoM^ledge.'^ 
Convei^ely,  the'usage  of  a  particular  principal  will 


not  bind  an  agent.**  In  dealing  with  stockbrokers, 
the  principal  is,  according  to  the  weight  of  authority, 
presumed  to  know  the  usages  of  trade  and  mode  of 
dealing  between  brokers  and  it  is  not  necessary  to 
show  that  he  knew  of  such  usage  in  order  to  make 
him  liable.**  An  agent  is  of  course  ehaiged  with 
knowledge  of  general  customs  relating  to  th6 
agency.'"  One  dealing  with  an  agent  is  not  charged 
with  knowledge  of  a  custom  or  usage  limiting  his 
authority,  where  he  is  engaged  in  a  separate  and 
distinct  line  of  business.'^ 

[i  24]     (2)    Banking.    The     better     authority 


resident  It  la  necaasary  to  show  that 
It  was  known  to  him  at  the  time  the 
contract  was  entered  into."  Miller  v. 
WlKKlns,  swpra. 

[a]  niurtrftttoaA,— (1)  It  cannot 
be  presumed  that  a  person  has  knowl- 
edge of  the  customs  of  banks  at 
places  distant  from  that  in  which  he 
himself  lives  and  does  business. 
Washington  Bank  v.  Triplett,  1  Pet. 
(t;.  S.)  26,  7  L..  ed.  37.  (2)  And  per- 
sons living  in  Sydney,  Australia,  will 
not  be  presumed  to  be  acquainted 
with  a  mercantile  usage  existing  at 
Llverpoiol.  Klrchner  t.  Venus,  12 
Uoore  P.  C.  361,  14  Reprint  948.  (3> 
So  a  custom  in  the  town  in  which 
gooda  were  sold  to  pay  a  traveling 
salesman  is  not  binding  on  nonresi- 
dent principals,  in  the  absence  of 
evidence  of  notice  to  them  of  such 
custom.  Simon  v.  Johnson,  101  Ala. 
3(8,  13  8  491.  (4)  Likewise  a  custom 
among  underwriters  In  New  York  city 
to  class  certain  stores  as  distinct 
buildings  for  purposes  of  Insurance, 
and  to  insure  them  severally  as  sep- 
arate risks,  is  not  binding  on  an  In- 
surance company  domiciled  in  Ala- 
bama, without  proof  that  the  latter- 
had  knowledge  of  such  custom  when 
a  contract  was  made  with  another 
company  for  reinsurance  in  that  city. 
German-American  Ins.  Co..  v.  Com- 
mercial F.  Ins.  Co..  96  Ala.  469,  11  S 
117.  IS  LRA  291.  (6)  The  fact  that 
a  manufacturer '  in  D  maintained  an 
agency  In  C,  and  that  one  of  the  ofll- 
cers  of  the  manufacturer  made  week- 
ly trips  to  that  city  for  the  purpose 
of  selling  goods,  was  not  sufllcient  to 
charge  such  manufacturer  with 
knowledge  of  a  usage  of  the  trade 
prevailing  only  in  C.  Mathias  Plan- 
Ing-MlU  Co.  V.  Hazen,  20  Oh.  Cir.  Ct. 
287,  11  Oh.  Clr.  Dec.  54. 

91.  Atkinson  v.  Kirkpatrick,  90 
Kan.  BIS.  136  P  679. 

93.  Atkinson  v.  Kirkpatl-lok,  90 
Kan.  515.  135  P  579. 

98.     See  supra  I  20. 

94.  Randall  v.  Sprague,  74  Fed. 
247,  21  CCA  334. 

95.  U.  8. — Randall  v.  Sprague,  74 
Fed.  247,  21  CCA  834. 

Ala. — Quesnard  v.  I<oulsTille,  etc., 
R.  Co..  76  Ala. '463. 

Mass. — Fowler  v.  Pickering,  119 
Mass.  38. 

Mo. — Long  T.  3.  K.  Armsby  <3o.,  43 
Mo.  A.  253. 

N.  T. — ^Robertson  v.  National  SS. 
Co.,  139  N.  T.  416,  34  NB  1053: 
Smith  ▼.  Clews,  114  N.  T.  190,  21  NE 
160,  11  AmSR  627,  4  LRA  392. 

Tenn. — ^Pennsylvania  R.  Co.  v. 
Valve.  112  Tenn.  239,  79  SW  124,  64 
LRA  44*. 

Wash. — Ankeny  v.  Tonng,  62  Wash. 
33S.  100  P  736. 

[a]  ninatMtloBS^— (1)  The  owner 
of  goods  shipped  by  an  agent  is 
chargeable  with  notice  of  a  usage  of 
the  carrier  with  which  the  agent  is 
chargeable.  Robertson  v.  National 
88.  Co.,  139  N.  T.  416,  34  NB  1053. 
(2)  Where  M  obtained  diamonds  from 
A  "on  approval"  and  sold  them  to  C 
It  was  held  that  M's  knowledge  of  the 
custom  of  the  trade  In  regard  to  the 
meaning  of  the  words  "on  approval" 
was  binding  on  C,  as  his  title  depend- 
ed on  Vb  authority  to  sell,  and  that 
Cb  want  of  knowledge  of  the  custom 
of  the  trade  was  Immaterial.  Smith 
V.  aewB,  114  N.  T.  190,  21  NB  180,  11 


AmSR  627,  4  LRA  160.  (3)  Where  It 
Is  a  general  and  uniform  custom  at  a 
place  to  which  freight  Is  consigned 
not  to  give  notice  of  arrival  or  to 
make  delivery  on  the  Fourth  of  July, 
a  person  who  ships  gdods  to  an  agent 
at  a  place  where  such  custom  pre- 
vails is  bound  by  the  custom,  al- 
though he  had  no  actual  knowledge 
thereof.  Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239,  79  BW  124.  64 
LRA  448. 

90.  Ala. — Simon  v.  Johnson,  101 
Ala.  368,  13  8  491.      , 

Ga.— Kelly  v.  Kauffman  Milling 
Co.,  92  Qa.  105,  18  SE  863. 

Minn. — Baxter  v.  Sherman,  78 
Minn.  434,  76  NW  211,  72  AmSR 
63. 

Nebr. — ^Milwaukee,  etc,  Inv.  Co.  v. 
Johnston,  35  Nebr.  554,  53  ITW 
475. 

N.  D.— Robblns  v.  Maher,  14  N.  D. 
228,  103  NW  755. 

Eng.— Robinson  v.  MoUett,  L.  R.  7 
H.  L.  802. 

See  Oates  Iron  Works  v.  Denver 
Engineering  Works  Co.,  17  Colo.  A. 
15,  67  P  173  (holding  that  a  com- 
pany's business,  so  far  as  a  party 
dealing  with  Us  agent  has  a  right  to 
believe,  being  confined  to  the  manu- 
facture and  sale  of  mining  machin- 
ery, no  .custom  in  any  locality  where 
it  sent  Its  agent  could  bind  it  by  his 
unauthorised  act  in  buying  such  ma- 
chinery). 

[a]     XUnstrartloiia (1)     A     local 

custom  of  dealers  in  a  certain  city  to 
settle  their  accounts  by  offsetting  all 
outstanding  demands  between  them- 
selves, without  regard  to  whether 
such  bills  are  due  to  or  from  them  as 
factors  or  as  principals,  is  not  bind- 
ing upon  a  factor  whose  principal 
lives  in  another  city,  and  is  not 
aware  of  the  custom.  Baxter  v.  Sher- 
man, 73  Minn.  434,  76  NW  211,  72  Am 
SR  631.  (2)  A  peculiar  usage  which 
changes  the  character  of  the  broker 
to  thai  of  a  principal  and  alters  the 
nature  of  the  dealing  would  not  bind 
the  principal  if  not  Known  and  acted 
on.  Robinson  v.  Mollett,  L.  R.  7  H.  L. 
802.  (3)  The  custom  of  brokers  at 
the  place  of  sale  of  certain  grain  to 
negotiate  sales  in  their  own  names, 
without  disclosing  their  principals, 
and  to  assume  personal  liability. 
Robbtns  v.  Maher,  14  N.  D.  228,  103 
NW  756. 

97.  U.  8.— Irwin  v.  Wllllar,  110  V. 
8.  499,  4  8Ct  180.  28  L.  ed.  225;  Chll- 
berg  V.  Lyng,  128  Fed.  899,  63  CCA 
451. 

Mo. — Patton-Worsham  Drug  Co.  v. 
Goddard  Grocer  Co.,  (A.)  162  SW  288. 

N.  T. — Farmers',  etc.,  Nat.  Bank  v. 
Sprague.  52  N.  T.  60S. 

Oh. — Metropolitan  Bank,  etc.,  Co.  v. 
Newcomb,  19  Oh.  Clr.  Ct.  N.  8.  699,  2 
Oh.  A.  66. 

Tex. — Brady  v.  Rlchey,  (Civ.  A.) 
187  SW  508. 

[a]  AppUoBHoBa  of  th*  mla  have 
been  made  to:  (1)  A  custom  of  the 
produce  exchange  by  which  commis- 
sion merchants  are  personally  liable 
on  contracts  for  the  sale  of  grain  en- 
tered into  on  behalf  of  the  principals, 
and  are  entitled  to  supply  the  grain 
themselves  and  charge  It  to  their 
principals  who  fall  to  meet  their  en- 
gagements, cannot  bind  a  person  em- 
ploying such  broker.  Irwin  v.  Wll- 
llar, 110  U.  8.  499,  4  set  160.  28  L.  ed. 


226.  (2)  Employment  of  subagents 
and  the  sharing  of  commissions  by 
brokers,  lor  sale  of  mining  property. 
Chilberg  v.  Inyng,  128  Fed.  899,  63 
CCA  461.  (3)  Custom  that  agents  of 
certain  character  were  not  usually 
authorised  to  give  so  large  an  order. 
Patton-Worsham  Drug  Co.  v.  God- 
dard Grocer  Co..  (Mo.  A.)  162  BW  288. 
(4)  Usage  of  factors  as  to  the  dispo- 
sition of  the  funds  of  their  princi- 
pals. Farmers',  etc.,  Nat.  Bank  v. 
Sprague,  52  N.  Y.  605. 

38.  Flynn  v.  Murphy,  2  B.  D. 
Smith  (N.  T.)  378  (holding  that  the 
usage  of  a  merchant  as  to  the  com- 
mission allowed  to  agents  will  not 
bind  an  agent). 

98.  Conn.— Skiff  v.  Stoddard.  63 
Conn.  198,  26  A  874,  28  A  104,  21  LRA 
102.  ' 

111.— Taylor  v.  Bailey.  169  111.  181, 
48  NE.200;  Cothran  v.  Ellis,  107  lU. 
413. 

Mass. — Furber  v.  Dane,  208  Mass. 
lOS,  89  NE  227.  But  see  Hall  v. 
Paine,  224  Mass.  62,  112  NE  163,  LRA 
1917C  737  (holding  that  the  custom  of 
brokers  buying  stocks  intrusted  for 
sale  by  their  customers  is  not  bind- 
ing on  a  customer  having  no  knowl- 
edge of  It). 

Minn. — Van  Dusen-Harrington  v. 
Jungeblut,  75  Minn.  298,  77  NW  970, 
74  AmSR  468. 

Ehg.— Pollock  v.  Stables,  12  Q.  B. 
765,  64  ECL  765,  116  Reprint  1057: 
Sutton  v.  Tatham,  10  A.  &  K  37,  37 
ECL  39,  113  Reprjnt  11. 

But  see  Irwin  v.  Wllllar,  110-  U.  S. 
499,  4  set  160,  28  L.  ed.  226  (where 
the  action  was  to  recover  a  balance 
alleged  to  be  due  growing  out  of  cer- 
tain sales  for  future  delivery  and 
the  court  held  that'  a  custom  among 
brokers  not  to  perform  the  original 
contracts  of  sale  actually  made,  but 
to  deliver  equal  quantities  of  grain  or 
its  market  value  in  fulfillment  of  con- 
tracts of  purchase  made  by  them  for 
others,  does  not  bind  the  seller  with- 
out evidence  that  he  had  knowledge 
of  it  since  this  exchange  and  substi- 
tution, and  payment  of  differences  to 
effect  it,  working  as  It  does  a'  com- 
plete change  In  the  nature  of  the  sel- 
ler's rights  and  obligations,  cannot  be 
made  without  his  assent,  and  that  as- 
sent can  be  implied  only  from  knowl- 
edge of  the  custom  which  It  Is 
claimed  authorises  it). 
■    Contra  Weir  v.  Dwyer,  62  Misc.  7, 

114  NYS  628;  Dykers  v.  Allen,  7  Hill 
(N.  Y.)   497,  42  AmD  87. 

[a]  niaatrattoau— It  will  be  pre- 
sumed that,  'in  giving  a  broker  an 
order  to  buy  wheat  on  options,  au- 
thority was  also  given  him  to  make 
the  Heal  according  to  the  usages  and 
customs  prevailing  in  the  market  In 
which  the  deal  was  to  be  (made.  Van 
Dusen-Harrington  v.  Jungeblut  75 
Minn.  298,  77  NW  970,  74  AmSR 
463. 

30.  Harrison  v.  Birrell,  68  Or.  410, 

115  P  141  (holding  that  an  insurance 
broker  engaged  in  the  business  of  se- 
curing marine  Insurance  for  his  cus- 
tomers will  be  presumed  to  have 
knowledge  of  a  general  custom  by 
which  Insurance  brokers  effecting  in- 
surance through  the  agents  of  in- 
surance companies  are  liable  for  the 
amount  of  the  premium). 

31.  Great  Western  El.  Co.  v. 
White.  118  Fed.  406.  66  CCA  388. 
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seems  to  support  the  nde  that  the  established  nsage 
of  a  bank  is  binding  on  persons  dealing  with  it 
whether  they  have  actual  knowledge  thereof  or 
not,'^  particularly  where  it  has  been  so  long  estabr 
Ushed  that  its  customers  may  well  be  presumed  to 
have  known  of  it,'*  where  they  have  had  previdus 
dealings  with  the  bank,**  or  where  it  is  a  general 
custom  anlong  the  banks  of  the  place;"  but  there 
are  numerous  decisions  more  in  consonance  with  the 
general  rules  relating  to  usages  which  hold  that  the 
usage  of  a  particular  bank  will  not  bind  the  party 
dealing  with  it,  unless  he  has  express  knowledge  of 
it.**    Other  authorities  hold  that  as  in  other  cases 


33.  TJ.  S. — Fowler  v.  Brantly,  14, 
Pet.  318,  10  L.  ed.  473:  Brent  v.  Me- 
tropolis Bank,  1  Pet.  89,  7  L..  ed.  65; 
Washington  Bank  v.  Trlplett,  1  Pet. 
26,  7  L.  ed.  37;  Mills  v.  U.  S.  Bank, 
11  Wheat.  431,  6  L.  ed.  512;  Renner 
V.  Columbia  Bank,  9  Wheat.  581,  6 
L.  ed.  166;  Yeaton  v.  Alexandria 
Bank,  5  Cranch  49,  3  L.  ed.  43. 

Ala. — Gindrat  v.  Mechanics'  Bank, 
7  Ala.  324. 

Cal. — San  Francisco  Nat.  B^k  v. 
American  Nat.  Bank,  6  Cal.  A.  408,  90 
P  568. 

Ky. — Farmers'  Bank,  etc.,  Co.  v. 
Newland,  97  Ky.  464,  31  SW  38,  17 
KyL.  329. 

MasB.^^blcopee  Bank  v.  Kager,  9 
Hdtc.  583. 

Miss. — Planters'  Bank  v.  Markham, 
5  How.   397,  87  AmD  162. 

S.  C. — Carolina  Nat.  Bank^v.  Wal- 
lace, 13  S.  C.  347,  36  AmR  694. 

33.  Adams  v.  Otterback,  15  How. 
(U.  S.)  639,  14  L.  ed.  105;  Pierce  V. 
Butler,  14  Mass.  303. 

34,  Moors  v.  Goddard,  147  Mass. 
287,  17  NE  532;  Warren  Bank  v. 
Parker,  8  Gray  (Mass.)  221;  Dor- 
chester, etc..  Bank  v.  New  England 
Bank,  1  Cush.  (Mass.)  177;  Shove  v. 
Wiley,  IS  Pick.  (Mass.)  558;  Lor- 
ing  V.  Gurney,  6  Pick.  (Mass.)  15; 
Smith  V.  Whitln,  12  Mass.  6,  7  AmD 
25;  Lincoln,  etc..  Bank  v.  Page,  9 
Mass.  155,  6  AmD  52.  See  also  Weld 
V.  Gorham,  10  Mass.  366  (where  the 
fact  that  one  was  a  director  of  a 
bank  was  held  sufficient  presumptive 
evidence  of  his  knowledge  of  its  long 
continued  usage). 

36.  Adams  v.  Otterback,  15  How. 
(U.  S.)  539,  14  L.  ed.  805;  Teaton  v. 
Alexandria  Bank,  5  Cranch  (U.  S.) 
49,  3  L.  ed.  33  (where  the  usage  was 
a  general  one  among  the  ban)cs  of 
the  state  of  Virginia);  Columbia  Bank 
V.  Fitihugh^  1  Harr.  &  G.  (Md.)  239; 
Raborg  v.  (Jolumbia  Bank.  1  Harr.  & 
Q.  (Md.)  231;  Jackson  v.  Union  Bank, 
6;  Harr.  &  J.  (Md.)  146;  Jefferson 
County  Sav.  Bank  v.  Commercial  Nat. 
Bank,'  98  Tenn.  337.  39  SW  338;  Grls- 
som  V.  Commercial  Nat,  Bank,  87 
Tenn.  350,  10  SW  774,  10  AmSR  669. 
3  LRA  273;  Lloyds  Bank  v.  Swiss 
Bankvereln,  108  L.  T.  Rep.  N.  S. 
143. 

[a  ]  Only  bank  In  place. — "It  would 
s.eem  that  if  a  custom  could  be  es- 
tablished by  the  uniform  course  of 
busincEs  of  several  banks  In  a  given 
locality.  It  might  be  done  by  one 
where  there  was  but  one."  Sahlien 
V.  Lonoke  Bank,'  90  Tenn.  221,  226,  16 
SW  373. 

38.  U.  S.— Cincinnati  First  Nat. 
Bank  v.  Burkhardt,  100  U.  S.  686,  25 
L.  ed.  766)  Alexandria  Bank  v.  De- 
neale,  2  F.  Cas.  No.  846,  2  Cranch  C. 
C.  488.  / 

Ark. — Calhoun  v.  Alnsworth,  118 
Ark.  816,  176  SW  316,  LRA1915E 
895.       - 

Conn. — Mahalwe  Bank  v.  Douglass, 
31  Conn.  170;  Lawrence  v.  Stoning- 
ton  Bank,  6  Conn.  521. 

111. — Chadwick  First  Nat.  Bank  v. 
Mackey.  157  III.  A.  408;  Bank  of  Com- 
merce V.  Miller,  105  111.  A.  224  [app 
dism   202   111.    410,   66   NE  1039]. 

Iowa. — Graydon  v.  Patterson,  13 
Iowa  266.  81  AmD  432. 


Mass. — ^Pelrce  v.  Butler,  14  Mass. 
303. 

N.  H.— Leavltt  v.  Simes,  3  N.  H. 
14. 

N.  T.— Currie  v.  Smith,  4  NYLeg 
Obs  343. 

Tenn. — ^Dabney  v.  C!ampbell,  9 
Humphr.  680. 

Wash. — American  Sav.  Bank,  etc., 
Co.  V.  Dennis,  90  Wash.  647,  166  P 
559. 

Eng. — Moore  v.  Voughton,  1  Stark. 
487,  2  ECL  186. 

[a]  niurtzatfosa. — (1)  The  cus- 
tom of  a  bank  to  receive  currency  in- 
stead of  money  was  held  not  binding 
on  a  customer  employing  it  if  he  did 
not  know  of  the  custom.  Graydon  v. 
Patterson,  13  Iowa  256,  81  AmD  432. 
(2)  Private  custom  of  brokers  as  to 
the  deposit  of  checks  will  not  change 
the '  legal  obligation  of  a  party  in- 
dorsing a  check  on  a  bank  to  pay  the 
same  when  legally  presented.  Cur- 
rie V.  Smith,  4  NYLegObs  343.  (3) 
Usage  In  bank  to  hold  check  back 
for  twenty-six  hours.  Chadwick  First 
Nat.  Bank  v.  Mackey,  157  111.  A.  408. 

37.  Albert  v.  State  Bank,  78  Misc. 
56,  138  NYS  237;  Schumacher  v. 
Trent^  18  Tex.  Civ.  A.  17,  44  SW  460. 
Sec  Plover  Saving  Bank  v.  Moodle, 
(Iowa)  110  NW  29  (holding  (hat  the 
usage*  or  custom  of  banks  with  ref- 
erence to  the  presentation  of  checks 
for  payment  is  one  of  general  ob- 
servance in  the  banking  business,  of 
which  knowledge  on  the  part  of  all 
persons  dealing  with  such  Institu- 
tions will  be  presumed). 

38.  Citizens'  Nat.  Bank  v.  Arias,  68 
Wash.  448,  123  P  593  (custom  be- 
tween dealers  In  fruit  whereby  the 
shipper  would  draw  upon  the  con- 
signee subject  to  inspection  before 
payment  by  the  consignee). 

39.  U.  S. — Baxter  v.  Leland,  2  F. 
Cas.  No.  1,125,  1  Blatchf.  526. 

Ark. — Turner  v.  Huff,  46  Ark.  222, 
66  AmR  680. 

Ill, — Illinois  Cent.  R.  Co.  v.  Carter, 
165  111.  570,  46  NE  874,  36  LRA  527; 
Indianapolis,  etc.,  R.  Co.  v.  Murray, 
72  111.  128. 

Iowa. — Weyand  v.  Atchison,  etc., 
R.  Co.,  75  Iowa  673.  39  NW  899,  9 
AmSR  504,  1  LRA  660.  See  Goode  v. 
Chicago,  etc.,  R.  Co.,  92  Iowa  371,  60 
NW  631  (where  a  general  custom  of 
railroads  in  Iowa  and  elsewhere  to 
treat  twenty  thousand  pounds  as  a 
carload,  and  to  make  their  charges  at 
that  rate  even  though  more  than 
twenty  thousand  pounds'  were  carried 
in  a  car,  was  held  to  bind  a  shipper, 
his  knowledge  of  it  being  held  to  be 
conclusively,  not  merely  presun'P- 
tlvely,  proved). 

Mass. — Tower  v.  Southern  Pac.  Co., 
184  Mass.  472,   69  NE  348. 

Mich.— Black  v.  Ashley,  80  Mich. 
90,  44  NW  1120.   - 

N.  Y. — Western  Transp.  Co.  v.  Mar- 
shall, 4  Abb.  Dec.  576,  4  Transcr. 
A.  366,  6  AbbPrNS  280  [aff  37  Barb. 
609];  Miller  V.  Fischer,  142  App. 
Div.  172,  126  NYS  996;  Hill  Steam- 
boat Line  V.  Panama  R.  Co.,  97  Misc. 
22.  160  NYS  1103  fmod  94  Misc.  118, 
168  NYS  1084];  Gibson  v.  Culver,  17 
Wend.  305,  31  AmD  297.  See  Van 
Santvoord  v.  St.  John,  6  Hill  167 
(which    overruled    the    view    of    the 


a  banking  usage  must  either  be  known  or  so  well  es- 
tablished as  to  raise  the  presumption  that  it  was 
known.'^  A  bank  is  nt>t  bound  by  a  custom  in  a 
particular  trade  of  which  it  has  no  knowledge." 

[i  25]  (S)  Carriers.  A  party  must  be  shown 
either  to  have  had  actual  knowledge  T>f  a  general 
usage  of  trade  among  carriers,  or  it  must  be  shown 
to  have  been  so  general  and  notorious  that  he  most 
be  presumed  to  have  known  it.**  In  the  ease  of 
the  usage  of  a  particular  carrier  actual  knowledge 
must  be  shown.** 

[i  26]  (4)  EzchanceB  and  Boards  of  Trade. 
It  is  well  settled  that  those  who  send  goods  to  a 


court  In  Gibson  v.  Culver,  17  'Wend. 
306,  31  AmD  297,  on  the  subject  of 
knowledge,  but  in  which  two  of  the 
Judges  went  on  the  presumption  that 
the  usage  was  so  notorious  that  it 
must  have  been  known  to  the  con- 
signor). 

Fa. — McMasters  v.  Pennsylvania  R. 
Co.,  69  Pa.  374,  8  AmR  264;  McCarty 
V.  New  York,  etc.,  R,  Co.,  30  Pa.  247. 

Vt. — Farmers',  etc..  Bank  v.  CHiam- 
plaln  Transp.  Co..  16  Vt.  52,  42  AmD 
491,  18  Vt.  131.  23  Vt.  186,  66  AmD 
68. 

Bng. — Rushforth  v.  Hadfleld,  7  East 
224,  103  Reprint  86. 

See  generally  Carriers  ti  243,  284, 
342,   364. 

[a]  nitutratlons^.— (1)  The  owner 
of  goods,  delivered  to  a  common  car- 
rier, is  bound  to  take  notice  of  a  us- 
age to  store  them,  on  arrival  at  thsir 
place  of  destination,  in  the  carrier's 
warehouse;  and  the  carrier  is  there- 
after liable  only  as  warehouseman. 
McCarty  v.  New  York,  etc.,  R.  Cto.,  30 
Pa.  247.  (2)  Where  an  established 
.and  well  known  usage  exists  in  a 
particular  trade  in  regard  to  the 
stowage  of  a  general  ship,  both  as  to 
the  manner  of  stowing  and  as  to  the 
different  articles  to  be  stowed  to- 
gether, one  who  ships  goods  by  such 
a  vessel  is  chargeable  with  notice  of 
the  usage  and  must  give  special  in- 
structions if  he  desires  a  change  in 
the  mode  of  stowage.  Baxter  v.  Le- 
land, 2  F.  Cas.  No.  1,126,  1  Blatchf. 
626.  (3)  "While  It  is  a  general  rule 
that  a  carrier  by  water  is  required  to 
give  notice  of  the  arrival  of  the 
goods  to  the  consignee,  it  Is  well  set- 
tled that  suctt  notice  may  be  waived, 
either  by  the  previous  course  of  deal- 
ing between  the  parties  or  by  the 
usual  course  of  business  of  carriers 
in  the  same  trade  in  which  the  car- 
rier is  employed  at  the  locality  where 
the  goods  are  landed, — and  this 
whether  the  usage  was  known  to  the 
shipper  or  not,  the  rule  being,  that 
every  person  who  contracts  with  an- 
other for  services  In  his  particular 
trade  Is  understood  to  contract  with 
reference  to  the  usage  of  the  trade." 
Illinois  Cent,  R.  Co.  v.  Charter,  165  HI. 
670.  577,  46  NE  374,  36  LRA  527. 

[b]t  Applloatiaa  of  rola.— A  con- 
tract between  a  canal  boatman  and 
an  ice  dealer,  stipulating  for  the 
payment  by  the  dealer  of  a  specified 
sum  for  a  boatload  of  ice  delivered 
at  a  particular  place,  is  presump- 
tively made  with  reference  to  the 
custom  relating  to  the  particular 
business  of  carrying  ice.  Miller  v. 
Fischer.  142  App.  DIv.  172,  126  NYS 
996. 

40.  U.  S. — North  Pennsylvania  It- 
Co.  V.  Commercial  Bank,  12}  U.  S. 
727,  8  set  266,  81  'L.  ed.  287;  The 
Mary  Washington,  16  F.  Cas.  No. 
9,229,  1  Abb.  1. 

Ga. — Central  R.,  etc,  Co.  v.  Ander- 
son, 58  Oa.  393. 

La. — ^Pitre  v.  Offutt,  21  La,  Ann. 
679,  99  AmD  749. 

Mass. — Packard  v.  Earle,  113  Mass. 
280;  Croucher  v.  Wilder,  98  Mass. 
322 

Mich.— HutchlngB  v.  Ladd.  1« 
Mich.  493:  Moore  v.  Michigan  Cent 
R.  Co.,  3  Mich.  23. 


For  Imtmr  o«ms,  davclopsiaiita  and  dismrMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnntber. 
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CUSTOMS  AND  USAGES 
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market  are  presumed  to  know  the  oifttoms  of  the 
market  and  to  be  bonnd  by  them.'*^  Therefore  a 
person  employing  a  broker  on  the  stock  exchange 
impliedly  gives  him  authority  to  aet  in  accordance 
with  the  ruler  there  established,  although  the  prin- 
cipal  himself  is  ignorant  of  them.** 

H  27]  (5)  Insurance.  It  is  settled  that  insur> 
anee  companies  are  bound  to  inform  thepiselTCs  of 
the  usages  of  the  particular  business  insured,  and 
that  there  is  a  conclusive  presumption  of  their 
knowledge  of  such  usages.**  Thus,  marine  insurers 
are  presumed  to  know  the  usages  of  the  places 
where  they  transact  business,**  or  of  the  ports  from 


which,**  and  to  which,  they  inmire,  whether  these 
ports  are  domestic  or  foreign,*'  and  of  the  country 
to  which  the  vessel  belongs,  so  far  as  such  usages  ' 
may  affect  the  risk.*^  Underwriters  insuring  by  cer- 
tain words  are  presumed  to  know  and  to  contract 
with  reference  to  the  mercantile  meaning  of  the 
words  in  the  particular  trade.**  Such  meaning  may 
be  local,  but  must  be  in  force  among  persons  engaged 
in  the  trade.*"  , 

Farticolar  imninn.  The  usages  of -particular  in- 
surers must  be  shown  to  have  been  known  in  order 
to  be  binding  on  the  insured.'*''  The  English  de- 
cisions hold  that  persons  insured  with  Lloyd's  in- 


Nebr. — Union  Stock  Tarda  Co.  ▼. 
Westcott,  47  Nebr.  300,  6<  NW  419. 

N.  T. — ^Holford  v.  Adams.  9  N.  T. 
Super.  471. 

Tex.— Texas,  etc.,  R.  Co.  v.  Has- 
sell.  23  Tex.  Civ.  A.  (81,  58  SW  54. 

Ont. — Torrance  v.  Hayes,  2  U.  C.  C 
P.  S38  ^ 

[a]  '  niasfnrttoa. '^  Wbere  it  \(aa 
held  that  a  nsaKa  on  the  part  of  ex- 
pressmen to  leave  packages  at  a  way 
station  and  to  substitute  a  notice  of 
the  arrival  of  the  goods  for  a  per- 
sonal delivery  could  not  bind  the  con- 
signor unless  known  to  him.  It  being 
a  particular  usage  local  in  Ita  appli- 
cation and  character  and  confined  to 
this  station.  Packard  v.  Elarle.  113 
Mass.  280. 

41.     See  supra  {  20. 

4S.  Taylor  v.  Bailey,  1<9  III.  181. 
48  NE  200  [aft  68  III.  A.  622]:  Pard- 
rldge  v.  cutler,  68  111.  A.'  569  [rev  on 
other  grounds  168  111.  504,  48  NB 
125];  Bveringham  t.  Lord,  19  111.  A. 
565:  Walls  v.  Bailey,  49  N.  T.  464, 
10  AmR  407;  Sutton  v.  Tatham,  10 
A.  A  E.  27,  S7  ECL  39.  113  Reprint  11; 
BaylllTe  v.  Butterworth,  1  Kxch.  425, 
154  ReprlM  181;  Richardson  &  Sons, 
Ltd.  v.  Beamish,  23  Man.  306,  13  Dom 
LR  400,  24  WestLR  514.  21  CanCrCas 
487.  Compare  Cleveland  v,  Jamison, 
(Tex.  Civ.  A.)  182  SW  1175  (holding 
that  where  a  principal,  with  knowl- 
edge, actual  or  constructive,  of  a 
rule  of  the  Cotton  Ehcchange,  con- 
signs cotton  te^  factor  to  sell,  he  is 
estopped  to  deny  the  binding  effect  of 
such  rule). 

[a]  ninstrstloB^^Defendants  (Lon- 
don merchants)  employed  a  broker  in 
Liverpoo'  to  purchase  some  wool. 
The  broker  negotiated  a  sale  by 
plaintiff  to  defendants  of  certain 
bales  deliverable  at  Odessa,  "the 
names  of  the  vessels  to  be  declared 
as  soon  as  the  wools  were  shipped." 
In  this  transaction '  the  broker  acted 
for  both  plaintiff  and  defendants.  By 
the  custom  of  Liverpool,  where  a 
contract  contained  a  stipulation  that 
notice  of.  an  event  should  be  given  by 
the  vendor  to  the  purchaser,  it  was 
usual  for  the  vendor  to  give  the  no- 
tice to  thp  broker,  who  communicated 
it  to  the  purchaser.  It  was  held, 
both  in  the  court  of  exchequer  and 
In  that  of  the  exchequer  chamber, 
that  defendants  were  bound  by  such 
usage,  and  therefore  that  a  notice  by 
plaintiff  to  the  broker  of  the  names 
of  the  vessels  on  which  the  wools 
were  shipped  was  a  performance  of 
that  stipulation,  although  the  broker 
omitted  to  communicate  them  to  de- 
fendants. Oreaves  v.  Legg.  11  Bxch. 
642,  34  BngL&Eq  489.  156  Reprint 
988,  2  H.  &  N.  210,  157  Reprint  88. 
But  see  Scott  v.  Irving,  l  B.  &  Ad. 
605,  20  ECL  617.  109  Reprint  912; 
Bartlett  v.  Pentland,  10  B.  &  C.  760, 
21  ECL  320,  109  Reprint  682;  Gabay 
V.  Lloyd.  8  B.  ft  C.  793,  10  ECL  359, 
107  Reprint  927;  Sweeting  v.  Pearoe, 
7  C.  B.  N.  S.  449,  97  ECL  449,  141 
Reprint  890;  Adams  v.  Peters,  2  C.  & 
K.  723,  61    ECL  723. 

[b]  That  tiM  onstoBM  of  th*  Btoek 
ZsoluuBg*  oauMit  MbA  paxaoaa  who  do 
aot  know  tlism  and  who  have  only 
occasional  dei^lngfl  with  stockbrok- 
ers see  Blakemore  v.  Heyman,  6 
F«d.    681;   Stone   v.   Uarye,   14   Nev. 
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362;  Harris  v.  Tumbrldge,  8  AbbN 
Cas  (N.  Y.)  291  [aff  83  N.  Y.  92,  38 
AmR  398]. 

48.  Ala.— Mobile  Mar.  Dock,  etc., 
Ins.  Co.  V.  McMillan,  27  Ala.  77,  98; 
Fulton  Ins.  Co.  v.  Milner,  23  Ala.  420. 

Ind. — Toledo  F.  ft  M.  Ins.  Co.  v. 
Speares,  16  Ind.  62'  Grant  v.  Lex- 
ington F.,  etc..  Ills.  Co.,  6  Ind.  23.  61 
AmD  74. 

Mass. — ^Daniels  v.  Hudson  River  F. 
Ins.  Cte.,  12  Cush.  416,  59  AmD  192. 

N.  Y. — Coggeshall  v.  American  Ins. 
Co.,  3  Wend.  283. 

Pa. — Norrts  v.  Insurance  Co.  of 
North  America,  3  Yeates  84,  2  AmD 
360. 

Eng. — Salvador  v.  Hopkhis,  3  Burr. 
1707,  97  Reprint  1067;  Felly  v.  Royal- 
Exch.  Assur.  Co.,  1  Burr.  341,  97  Re- 
print 342,  14  ERC  30;  Noble  v.  Ken- 
noway,  2  Dougl.   611,  99  Reprint  326. 

"It  Is  a  rule  of  construction,  set- 
tled by  numerous  authorities,  that 
every  usage  of  trade,  which  Is  so 
well  settled,  or  so  generally  known, 
that  all  persons  engaged  In  the  trade 
may  fairly  be  considered  as  contract- 
ing with  reference  to  It,  is  regarded 
as  forming  part  of  every  policy  de- 
signed to  protect  risks  In  that  trade, 
unless  by  the  express  terms  of  the 
policy,  or  by  necessary  Implication, 
such  Inference  is  repelled."  Mobile 
Mar.  Dock,  etc.,  Ins.  Co.  v.  McMil- 
lan, supra. 

[a]  BaiBsoraao*.  —  In  the  inter- 
pretation of  contracts  of  reinsurance 
it  would  appear  that  the  reinsurer 
would  not  be  bounds  by  a  local  usage 
affecting  one  or  more  of  the  policies 
covered  by  the  contract,  or  by  us- 
ages not  substantially  obtaining  in 
all  instances  of  the  particular  busi- 
ness, without  direct  proof  of  his 
knowledge  of  such  usages.  See  Ger- 
man-American Ins.  Co.  V.  Commer- 
cial F.  Ins.  Co.,  95' Ala.  469,  11  S  117, 
16  LRA   291. 

44.  U.  S. — Greenwich  Ins.  Co.  v. 
Waterman,  54  Fed.  839,  4  (XIA  600. 

Ind. — Toledo  F.  ft  M.  Ins.  Co.  v. 
Speares,    16    Ind.  <  62. 

N.  T. — Hartahorne  v.  TTnion  Mut. 
Ins.  Co.,  36  N.  T.  172. 

Tex. — Orient  Mut.  Ins.  C!o.  v.  Rey- 
mersh(^er,   56  Tex.   234. 

Eng. — ^Vallance  v.  Dewar,  1  Campb. 
603. 

46.  Block^  V.  Columbian  Ins.  Co., 
42  N.  T.  397;  Norrls  v.  Insurance  Co. 
of  North  America,  3  Yeates  (Pa.)  84, 
2  AmD  360." 

^46.  Hazard  V,  New  England  Mar. 
Ins.  Co.,  8  Pet.  (U.  S.)  657,  581,  8  L. 
ed,  1043. 

"The  underwriters  are  presumed  to 
know  the  usages  of  foreign  ports  to 
which  insured  vessels  are  destined; 
also  the  usages  of  trade,  and  the  po- 
litical condition  of  foreign  nations. 
Men  who  engage  in  this  business,  are 
seldom  Ignorant  of  the  risks  they  In- 
cur; and  It  Is  their  Interest  to  niake 
themselves  acquainted  with  the  us- 
ages of  the  different  ports  of  their 
own  country,  and  also  those  of  for- 
eign countries.  This  knowledge  Is 
essentially  connected  with  their  or- 
dinary business;  and  by  acting  on 
the  presumption  that  they  possess  It, 
no  violence  or  Injustice  Is  done  to 
their  Interests."  Hazard  v.  New  Eng- 
land   Mar.    Ins.    C^o..    8    Pet.    (U.    S.) 


557,  B81,  8  L.  ed.  1043. 

4T.  Buck  V.  Chesapeake  Ins.  Co., 
1  Pet.  (U.  S.)  151,  160.  7  L.  ed.  90; 
Tldmarsh  v.  Washington  F.  ft  M. 
Ins.  Co.,  23  F.  Cas.  No.  14,024,  4  Ma- 
son  439,  442. 

"A  knowledge  of  the  state  of  the 
world,  of  the  allegiance  of  particular 
countries,  of  the  risks  and  embarrass- 
ments affecting  their  commerce,  of 
the  course  and  Incidents  of  the  trade 
on  which  they  insure,  and  the  estab- 
lished import  of  the  terms  used  in 
their  contract;  must  necessarily  be 
Imputed  to  underwriters,  .  .  .  No 
underwriter  can  be  ignorant  of  the 
practice  of  neutrals  to  cover  bellig- 
erent property,  under  neutral  names, 
or  of  the  precautions  ordinarily  re- 
sorted to,  that  the  cover  may  escape 
detection."  Buck  v.  Chesapeake  Ins. 
Co.,  supra. 

(•'Where  a  policy  is  underwritten 
upon  a  foreign  vessel,  belonging  to  a 
foreign  country,  the  underwriter 
must  be  taken  to  have  knowledge  of 
the  common  usages  of  trade  In  such 
country,  as  to  equipments  of  vessels 
of  that  class,  for  the  voyage  on  which 
she  Is  destined."  Tldmarsh  v.  Wash- 
ington F.  ft  M.  Ins.  Co.,  supra. 

48.  Mooney  v.  Howard  Ins.  Co.. 
138  Mass.  375,  52  AmR  277;  Daniels 
V.  Hudson  River  F.  Ins.  <3o.,  12  Cush. 
(Mass.)  416,  59  AmD  192;  Astor  v. 
Union  ins.  Co.,  7  Cow.   (N.  Y.)  202. 

"Insurers  are  assumed  to  know  the 
usages  of  trade,  and  when  they  use 
a  term  having  a  limited  meaning  In 
the  trade,  and  In  a  policy  to  one  en- 
gaged In  that  trade,  or  In  a  business 
closely  connected  with  it,  both  par- 
ties niuBt  be  assumed  to  have  under- 
stood the  term  in  the  sense  in  which 
the  trade  usually  understand  it." 
Wall  V.  Howard  Ins.  Co.,  14  Barb. 
(N.  Y.)   383,  387. 

[a]  UlnnratloB.— It  is  competent 
for  an  insured  to  prove  that  by  a  us- 
age of  the  trade  "rags"  and  "old 
metal"  had  acquired  a  broader  slg- 
niflcance  than  is  commonly  Intended. 
Mooney  v.  Howard  Ins,  Co.,  138 
Mass.  375,  52  AmR  277. 

[b]  Usage  aa  to  m— nliig  of 
'•^fhaliag  voytgB."  —  When  words 
which  merchants  employ  in  the  pros- 
ecution of  the  trade  to  which  an  In- 
surer relates  are  Introduced  into  the 
policy,  the  insurer  must  presume  that 
they  will  be  understood  by  the  in- 
sured In  the  sense  in  which  alone  he 
has  been  accustomed  to  use  them. 
Child  V.  Sun  Mut.  Ins.  Co.,  6  N.  Y. 
Super.  26. 

40.  Howard  v.  Great  Western  Ins. 
Co.,  109  Ma.ss.  384;  Vallance  v.  De- 
war,  1  C^mpb.  503. 

60,  U.  S. — ^Adams  v.  Manufactur- 
ers', etc.,  F.  Ins.  Co.,  17  Fed,  630. 

Ala. — U.  S.  Health,  etc.,  Ins.  Co.  v. 
Hill,  9  Ala.  A.  222.  62  S  954. 

Conn. — Glendale  Woolen  Co.  v. 
Protection  Ins.  Co.,  21  Conn.  19,  54 
AmD  309. 

III. — Illinois  Mut  P.  Ins.  Co.  v. 
O'Nelle,  IS  111.  89. 

Iowa. — Underwood  v.  Iowa  Legion 
of  Honor,  66  Iowa  134,  123  NW  300. 

Me. — Cobb  v.  Lime  Rock  F.  &  M. 
Ins.  Co.,  58  Me.  326. 

Md. — Washington  F.  Ins,  Co.  v. 
Davison,   30   Md,  91. 

Mass. — Howard    v.    Great    Westerr 
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aurance  offices  in  London  are  not  bound  by  the 
usages  at  Lloyd's,  unless  the  contract  of  insurance 
'is  made  and  entered  into  by  them  with  knowledge 
of  such  Usages." 

[i  28]  (6)  Interest.  In  order  to  bind  a  per- 
son by  a  custom  of  merchants  to  charge  interest  it 
is  not  required  that  the  party  sought  to  be  charged 
should  have  paid  previous  demands  of  interest  to 
raise  tine  presumption  that  he  had  notice  of  the 
custom  in  a  later  case.  But  it  is  requisite  that 
some  eyidence,  either  of  its  extensive  notoriety  or 
of  the  party's  dealings  having  brought  him  into 
contact  with  the  custom,  should  be  added  to  the 


Ins.  Co.,  109  Mass.  384. 

Uich. — Lawrence  v.  Qriswold,  30 
Mich.  410. 

Minn. — Schwartz  v.  Qermania  L. 
Ins.  Co.,  18  Mtnn.  448. 

N.  H. — Ooodall  v.  New  Ensland 
Mut.  F.  Ins.  Co..  25  N.  H.  169. 

N.  T. — Hermann  v.  Niagara  P.  Ins. 
Co.,  100  N.  Y.  411,  3  NB  S41,  63  AmR 
197;  Child  v.  Sun  Mut.  Ins.  Co.,  B  N. 
Y.  Super.  26;.Gough  v.  Davis,  24 
Misc.  246,  62  NYS  947  [all  39  App. 
DlT.  639  mem,  57  NYS  1139  mem]; 
dough  V.  Davis,  67  NYS  1189  mem. 

Oh. — Hartford  Protection  Ins.  Co. 
V.  Harmer.  2  Oh.  St.  462,  59  AmD  884. 

Eng. — Matvleff  v.  CrosOeld,  19  T. 
L.  R.  182. 

[a]  Illtutntfcma.. — (1)  Issuance  of 
Accident  policy.  U.  S.  Health,  etc., 
Ins.  Co.  V.  Hill,  9  Ala.  A.  222,  62  S 
964.  (2)  Where  a  Are  policy  on  a 
factory  was  construed  to  engage  that 
a  watchman  should  be  kept  in  the 
building  through  the  hours  of  every 
night  In  the  week,  a  usage  of  the  fac- 
tory for  the  watchman  to  leave  at 
twelve  o'clock  on  Saturday  night  and 
not  to  return  until  twelve  o'clock  on 
Sunday  night,  did  not  affect  the 
breach.  Qlendale  Woolen  Co.  v.  Pro- 
tection Ins.  Co.,  21  Conn.  19,  54  AmD 
S09.  (3)  Usage  to  require  notice  of 
.additional  Insurance  to  be  given  by 
the  insured.  Illinois  Mut.  F.  Ins.  Co. 
V.  O'Nelle,  13  111.  89.  (4)  Private 
practice  of  a  single  Insurance  com- 
pany to  refuse  risks  on  canning  fac- 
tories. Catlin  V.  Traders'  Ins.  Co., 
83  111.  A.  40.  (5)  A  usage  of  the 
company  as  to  the  mode  of  adjust- 
ing loBBOs.  Williams  v.  Niagara  F. 
Ins.  Co.,  60  Iowa  661.  <6)  Where  a 
marine  policy  issued  at  Rockland, 
Maine,  contained  a  warranty  that  the 
vessel  should  not  enter  the  river  al\d 
-Qulf  of  St.  Lawrence  between  Sep- 
tember 1  and  May  1,  and  she  was 
lost  In  the  Strait  of  Northumberland, 
placed  by  geographers  as  within  the 
gulf,  in  December,  a  usage  at  Boston 
not  to  regard  the  strait  as  within  the 
gulf  was  not  admissible.  Cobb  v. 
Lime  Rock  F.  &  M.  Ins.  Co.,  68  Me. 
326.  (7)  Usage  in  the  office  of  the 
company  that  the  teim  "carpenters" 
in  a  policy  referred  to  the'  employ- 
ment and  work  of  carpenters  In 
erecting  or  adding  to  buildings  in- 
sured. Washington  F.  Ins.  Co.  y. 
Davison,  30  Md.  91.  (8)  Charging 
extra  premiums  upon  unoccupied 
dwelling  houses.  Luce  v.  Dorchester 
Mut.  P.  Ins.  Co.,  105  Mass.  297,  7 
AmR  52X.  (9)  tJsage  requiring  as 
proof  of  death  a  certlflcate  fronn  the 
deceased's  attending  physician.  Tay- 
lor V.  .^Bltna  L.  Ins.  Co.,  IS  Qray 
(Mass.)  434.  (10)  Custom  of  not 
.sending  policies  to  the  Insured  till 
the  whole  premium  is  paid.  Law- 
rence V.  Orlswold,  30  Mich.  410.  (11) 
Oistom  of  the  company  not  to  de- 
liver or  send  policies  to  agents  for 
delivery  except  upon  the  condition 
that  the  person  whose  life  was  in- 
sured was  in  good  health.  Schwarts 
V,  Qermania  L.  Ins.  Co.,  18  Minn.  448. 
(12)  Practice  of  the  company  In  re- 
quiring applications  for  consent  to 
additional  Insurance  to  be  In  writing. 
Goodall  V.  New  Kngland  Mut.  F.  Ins. 
Co.,    25    N.    H.    169.       (13)    Insured    Is 


not  bound  by  a  fire  insurer's  usage  in 
the  description  of  premises  which 
was  not  so  brought  home  to  him. 
Rlckerson  v.  Hartford  F.  Ins.  Co.,  149 
N.  Y.  307,  43  NE  856  [rev  78  Hun 
616  mem,  28  NYS  1110  mem].  (14) 
Custom  that  the  words  "standing  de- 
tached" in  a  policy  were  understood 
to  mean  "amongst  Insurance  men 
generally,"  that  the  subject  of  Insur- 
ance should  be  at  least  twenty-flve 
feet  from  external  exposure.  Hill  v. 
Hibernla  Ins.  Co.,  10  Hun  (N.  Y.) 
26.  (15)  Usage  of  the  company  to 
require  a  survey  of  the  goods  dam- 
aged by  the  port  wardens  as  a  pre- 
liminary proof  of  the  loss.  Rankin 
V.  American  Ins.  Co.,  1  N.  Y.  Super. 
619.  (16)  Usage  at  New  York,  in 
case  of  the  occurrence  of  any  cir- 
cumstance by  the  act  of  the  insured 
after  effecting  the  Insurance,  whereby 
the  risk  is  increased,  for  the  Insured 
to  give  notice  thereof  to  the  insurer, 
who  Is  then  to  have  the  option  of 
continuing  the  policy  or  of  annulling 
it.  Stebbins  v.  Olobe  Ins.  Co.,  2  N. 
Y.  Super.  632.  (17)  Local  usage  that 
the  word  "yard'  means  a  clearing  in 
a  forest.  Cook  v.  Loew,  34  Misc.  276, 
69  NYS  614.  (18)  Local  usage  among 
insurers  In  the  county  where  the 
property  destroyed  was  situated  to 
reject  an  application  for  insurance  on 
a  building  which  had  previously  been 
fired  by  an  incendiary,  or  to  charge 
a  higher  premium  thereon.  Hartford 
Protection  Ins.  Co.  v.  Harmer,  2  Oh, 
St.   452^9  AmD  684. 

61.  Ward  v.  Harris,  L.  R.  8  Ir. 
365;  Scott  V.  Irving,  1  B.  &  Ad.  606, 
20  ECL  617,  109  Reprint  912;  Bart- 
lett  V.  Pentland,  10  B.  &  C.  760.  21 
ECL  320,  109  Reprint  632;  Oabay  v. 
Lloyd,  3  B.  &  C.  793,  10  ECL  369,  107 
Reprint  927;  Sweeting  v.  Pearce,  9 
C.  B.  N.  S.  534,  99  ECTl  634,  142  Re- 
print 210. 

[a]  B««Boa  tvr  role. — "A  usage  of 
Lloyd's  could  not  be  taken  to  be  a 
general  usage  of  the  trade  of  Lon- 
don, but  only  the  usage  of  one 
house."  Sweeting  v.  Pearce,  9  C.  B. 
N.  S.  634,  636,  99  ECL  534,  142  Re- 
print 210. 

sa.  U.  S. — Barclay  v.  Kennedy,  2 
F.  Cas.  No.  976,  S  Wash.  C.  C.  350. 

Ga. — Mayes  v. '  Power,  .79  Ga.  $31, 
4  SB  681. 

111. — Turner  v.  Dawson,  60  111.  85; 
Ayers  v.  Metcalf,  39  III.  307;  Ray- 
burn  v.  Day,  27  111.  46. 

Iowa. — ^Velths  v.  Hagge,  8  Iowa 
163,  182. 

Mass. — ^Fisher  v.  Sargent,  10  Cush. 
250;  Loring  v.  Gumey,  5  Pick.  16. 

N.  Y.— Esterly  v.  Cole,  3  N.  Y.  602; 
Fellows  V.  New  York,  17  Hun  249; 
Meecl)  V.  Smith,  7  Wend.  316;  McAl- 
lister v.  Reab,  4  Wend.  483  [aff  8 
Wend.  109T;  Wood  v.  Hlckok,  2 
Wend.  601;'Trotter  v.  Grant,  2  Wend. 
413;  Llotard  v.  Graves,   3  Cal.   226. 

Pa. — Knox  v.  Jones,  I  Dall.  193,  1 
L.  ed.  345. 

S.  C. — ^Heyward  v.  Searson,  28  S.  C. 
L.  249. 

Vt. — Ooodnow  V.  Parsons,  86  Vt. 
46:  Birchard  v.  Knapp,  31  Vt.  679; 
Langdon  v.  Castleton,  30  Vt.  285; 
Wood  V.  Smith,  23  Vt.  706. 

Eng. — Bruce  v.  Hunter,  3  Oimpb. 
467. 


bare  proof  that  such  is  the  custom  of  the  particular 
dealer  or  of  the  trade  in  general."' 

H  29]  (7)  Labor  and  Services.  The  usage  of 
a  particular  employer  does  not  form  a  part  of  the 
contract  of  employment,  unless  known  to  the  em- 
ployee at  the  time  the  contract  is  entered  into;''-'' 
and  a  converse  rule  applies  in  favor  of  the  em- 
ployer.'* So  also  in  contracts  for  labor  and  serv- 
ices, a  usage  noi  known  to  one  of  the  parties  can- 
not aathorize  any  charges  nor  justify  any  acts  as  a 
part  of  the  contract.  It  must  either  be  known  to 
the  employer  or  be  so  general  in  its  application  and 
its  recognition  outside  of  the  contractor's  business 

Ont. — De  Hertel  v.  Supple,  13  Grant 
Ch.  648,  14  Grant  Ch.  421. 

"If  the  defendant  is  entitled  to 
charge  interest  [on  his  principal],  he 
can  only  be  so  entitled  on  the  ground 
that  the  plaintiff  kept  an  open  ac- 
count with  defendant,  knowing  his 
usage  and  mode  of  dealing  with  his 
customers;  and  that  this  fact 
amounted  to  an  implied  agreement, 
at  least,  to  pay  interest  on  the  ac- 
count after  the  end  of  t|ie  year.  If 
It  be  the  creditor's  custom,  known 
and  acquiesced  In^by  the  debtor,  to 
charge  Interest,  or  if  such  be  the  uni- 
form usage  of  the  trade,  such  facts. 


If  proved,  are  evidence  of  an  agree- 
ment, and  interest  will  be  allowed." 
Veiths  v.  Hagge,  supra. 

B3.  Ala. — Stoudenmlre  v.  Harper, 
81  Ala.  242,  1  S  867. 

Ark. — St.  Louis,  etc.,  B.  Co^V.  Wlr- 
bel,  108  Ark.  437.  158  SW  Itg. 

Mass. — Collins  v.  New  England 
Iron  Co..  115  Mass.  23;  Stevens  v. 
Reeves,  9  Pick.  198. 

Mich. — Tuttle  V.  Embury-Martin 
Lumber  Co.,  192  Mich.  386.  1S8  NW 
875 

Minn. — Thompson  v.  Minneapolis. 
etc.,  R.  Co..  35  Minn.  428. 

Oh. — Lewis  V.  Qaylord,  1  Oh.  I>ec. 
(Reprint)  73,  1  WestLJ  487. 

Wis. — Brunnell  v.  Hudson  Saw  Mill 
Co.,  86  Wis.  687.  57  NW  864. 

[a]  ninstrkUOBS.— (1)  A  usage  of 
a  railroad  company  as  to  the  manner 
of  paying  its  employees  not  on  the 
monthly  pay  roll,  which  was  not 
shown  to  have  been  brought  to  the 
notice  of  the  employee,  is  not  admis- 
sible. Thompson  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  428,  29  NW  148.  (3) 
Custom  of  a  railroad's  master  me- 
chanic to  employ  firemen  in  the  yards 
as  well  as  In  his  office.  St.  Louis. 
etc.,  R.  Co.  V.  Wirbal,  108  Ark.  437, 
158  SW  118. 

[b]  irotlce  of  anitUa*. — The  cus- 
toms and  regulations  of  employers 
requiring  notice  of  intention  to  leave 
the  master's  service  must,  in  order 
to  affect  the  servant,  be  shown  to 
have  been  known  by  the  latter  at  the 
time  of  entering  the  service.  Har- 
mon v.  Salmon  Falls  Mfg.  Co.,  36  Me. 
447,  58  AmD  718;  Stevens  v.  Reeves. 
9  Pick.  (Mass.)  198;  Bradley  v.  Sal- 
mon Falls  Mfg.  Co..  30  N.  H.  487; 
Marhan  v.  Elliott,  Hume  393:  Morri- 
son v.  AUardyce,  2  Sc.  Sess.  CSas.  387. 

64.  Cleveland,  etc.,  R.  Co.  v.  Jen- 
kins, 174  111.  398,  51  NE  811,  66  Am 
SR  296,  62  LRA  922  [rev  75  111.  A. 
17];  Sweet  v.  Leach,  6  111.  A.  212; 
Dodge  V.  Favor,  15  Gray  <Masa)  82: 
Morrow  v.  Murphy,  120  Mich.  204.  79 
NW  193,  80  NW  256;  Mllltgan  v.  81i»h 
Furniture  Co..  Ill  Mich.  629,  70  NW 
133;  Schurr  v.  Savigny.  86  Mich.  1*4. 
48  NW  547;  McDowell  v.  IngersoU.  S 
Serg.  &  R.    (Pa.)   101. 

[a]  XUnatnttona. — (1)  Giving  clear- 
ance cards  to  railroad  employees. 
Cleveland,  etc.,  R.  Co.  v.  Jenkins,  174 
111.  398,  51  NE  811,  66  AmSR  296,  *2 
LRA  922  [rev  75  111.  A.  17].  (2) 
Use  of  factory  property  by  a  super- 
intendent. Morrow  v.  Murphy,  120 
Mich.  204,  79  NW  193,  80  NW  255. 
(3)  Custom  allowing  a  trtivellng 
salesman  to  work  in  retail  stores 
during  the  holiday  season.     Milligan 
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that  the  employer  must  have  known  it." 

[i  30]  (8)  Beftl  Estate.  Parties  contracting 
with  reference  to  real  estate  will  be  presumed  to 
know  the  local  usages  with  regard  to  such  contracts 
where  they  reside  in  the  place.'' 

[i  31]  L  Monlity.  A  cuatom  must  not  be  of 
doubtfnl  morality." 

[f  32]  J.  Must  Be  Peaceable  and  AcanieBoed 
iiL  A  custom  must  have  been  peaceable  aind  ac- 
quiesced in.  and  not  disputed  at  law  or  otherwise; 
for  customs  owe  their  origin  to  common  consent, 
111  Ulch.  629, 


T.  Slleh  Furniture  Co. 
70  NW  ISS. 

56.  U.  8.— Celluloid  Mfs.  Co.  v. 
Chandler,  27  Fed.  B. 

Cal. — Ijaver  t.  HoUllnK.  46  F  1070. 

Conn. — Smith   t.   Fhipps,   65   Conn. 

302.  62  A  267. 

111. — Packer  v.  Fentecost.  50  IIL  A. 
tit. 

Ky. — Kendall  v.  Russell,  6  Dana 
tOl.  20  AmD  696. 

La.— Sully  ▼.  Pratt.  106  lA.  601, 
31  S  161. 

HIch.— Eaton  v.  Oladwell.  108 
HIcii.  678,  66  NW  588;  Scott  v.  Ualer. 
it  Mich.  554,  23  NW  218,  56  AmR 
402. 

Ho. — Bernard  v.  Hott,  '80  Mo.  A. 
403;  Brown  v.  Strlmple,  21  Mo.  A. 
338;  Park  v.  VIernow,  16  Mo.  A.  388. 

Nebr. — Blzby  v.  Bruce,  69  Nebr.  78, 
S5  NW   34. 

N.  T. — Johnson  v,  De  Feyster,  60 
N.  T.  686;  Hllbrand  v.  Dlninny,  78 
App.  DlY.  611,  77  NTS  317;  Scott  v. 
Brown.  27  Misc.  303.  67  NTS  768. 

Pa.^-Ambler  v.  FhlUlps.  132  Pa. 
167,  19  A  71;  Corcoran  v.  Chess,  131 
Pa.  356.  18  A  876. 

Wis. — Lemke  v.  Hage,  142  Wis.  178, 
126  NW  440,  135  AmR  1066. 

EnK. — Lansdowne  v.  Somerville,  8 
V   &.  V    236 

[a]  'zUwitimtloaa., — (1)  An  alleged 
usage  in  the  palntlna  and  decorating 
trade  entitling  the  master  decorator 
to  charse  tats  employer  for  the  board 
of  the  men  employed  will  not  bind 
the  employer  where  it  is  not  shown 
that  he  had  knowledge  or  notice  of 
the  usage.     Scott  v.  Brown,  27  Misc. 

303.  57  NTS  763.  ,  (2)  In  an  action  by 
architects  to  recover  for  services, 
evidence  of  a  rule  of  compensation  of 
architects  established  by  architects' 
institutes  and  associations  is  not  ad- 
missible when  not  accompanied  by 
any  proof  that  the  rule  was  known  to 
defendant  at  the  time  of  the  al- 
leged contract,  or  that  It  was  so  gen- 
erally accepted  by  the  public  as  to 
give  it  the  standing  of  a  custom, 
knowledge  of  which  was  to  be  im- 
puted to  him.  Lisver  v.  Hotaling, 
(Cal.)  46  P  1070.  (3)  Bvidence  that 
witnesses  In  their  own  business  fol- 
lowed the  practice  of  digging  wells, 
under  an  implied  condition  that  no 
pay  should  be  received  unless  a  rea- 
sonable supply  of  water  was  obtained, 
but  faillDB  to  show  that  persons  gen- 
erally knew  of  such  custom  and  con- 
tracted with  reference  to  it,  was  In- 
satncient  to  establish  a  custom  bind- 
ing on  plaintifl.  Lemke  v.  Hage,  142 
Wis.  178, 125  NW  440.  135  AmR  1066. 
(4)  To  affect  an  employer  not  In  the 
contractor's  trade  either  knowledge 
of  a  usage  of  trade  in  the  measure- 
ment of  brick  oh  his  part,  or  such  a 
general  knowledge  of  it  as  to  lead  to 
a  conclusive  presumption  that  he 
knew  of  and  contracted  in  reference 
to  it,  must  be  shown.  Blxby  v.  Bruce, 
«»  Nebr.  78,  95  NW  34.  But  see 
Sewell  V.  Corp,  1  C.  &  P.  392,  393,  12 
ECL  282  (where  it  was  said:  "If 
there  is  a  general  usage  applicable 
to  a  particular  profession,  parties 
employing  an  Individual  are  supposed 
to  deal  with  him  according  to  that 
usage"). 

Se.  Dunham  v.  Haggerty,  110  Fa. 
S60.  1  A  667;  Hansbrough  v.  Neal,  94 
Va.  722.  27  SB  598;  Keogh  v.  Dan- 
iel], 12  WU.  168. 

[a]  ZUaatcattoaa, — (1)  Under  a 
deed  of  coal  and  minerals  the  par- 


ties are  presumed  to  have  used  the 
words  "screened  coal"  in  the  sense  in 
which  they  were  commonly  used  in 
the  locality.  Dunham  v.  Haggerty, 
110  Pa.  560.  1  A  667.  (2)  An  instruc- 
tion was  properly  refused  because, 
while  it  recognized  the  effect  of  an 
alleged  local  cuatom  or  usage  upon 
the  rights  of  the  parties,  it  told  the 
jury  that  defendant  was  not  bound  by 
it  unless  it  was  shown  that  he  knew 
of  and  acquiesced  in  the  same  when 
he  placed  the  lands  in  the  hands  of 
plaintiffs  for  sale,  because  It  was  not 
necessary  that  the  evidence  should 
show  that  defendant  actually  knew  of 
and  acquiesced  In  the  custom  or  us- 
age; and  an  Instruction  that  defend- 
ant's testator  could  not  be  affected  by 
any  local  custom  of  real  estate  agents 
doing  business  in  ths  city  of  Roa- 
noke, until  it  was  shown  that  he  knew 
of  such  custom  at  the  time  he  placed 
the  property  in  question  with  plain- 
tiffs for  sale — if  he  did  so  place  it — 
or  that  such  custom  was  of  such  long 
Continuance  and  so  certain,  general, 
universal,  and  notorious  as  that 
knowledge  thereof  would  reasonably 
be  presumed  on  the  part  of  his  tes- 
tator, was  substantially  correct,  and 
the  court  erred  in  not  giving  It. 
Hansbrough  v.  Neal,  94  Va.  722,  27 
BE  593.  (3)  A  usage  of  a  city  of 
many  years'  standing  In  regard  to  the 
rights  of  lessees,  not  Inconsistent 
with  the  clauses  of  the  lease,  is. 
where  both  the  lessor  and  the  lessee 
resided  In  the  city,  one  with  which 
the  parties  must  be  supposed  to  have 
been  acquainted,  and  In  reference  to 
which  they  contracted  In  respect  to 
all  matters  about  which  their  son- 
tract  is  silent.  Keogh  v.  Danlell,  12 
Wis.  163. 

57.  Mass. — Wellman  y.  Nutting,  3 
Mass.  434. 

Mo. — Baer  v.  Olaser,  90  Mo.  A.  289. 

N.  T. — Fuller  V.  Robinson,  86  N.  T. 
306,  40  AmR  540. 

N.  C. — State  v.  Butner,  76  N.  C 
118. 

Pa. — ^Holmes  v.  Johnson,  42  Pa. 
169. 

[a]  ZUnatrationa  of  Inuaoral  ona- 
toms. — (1)  A  custom  which  prevailed 
in  Scotland  In  olden  times  that  gave 
to  the  lord  of  the  fee  the  right  of 
concubinage  with  his  tenants'  wives 
on  their  wedding  nights.  Oerrald's 
Case.  23  How.  St.  Tr.  1407  note;  2 
Bl.  Comm.  p  83  c  6.  (2)  The  custom 
of  ^'bundling"  shown  to  exist  In  New 
Tork  and  Pennsylvania.  Seagar  v. 
Sllgerland,  2  Cal.  (N.  T.)  219:  HoUis 
V.  Wells,  3  PaLJR  169.  (8)  The 
American  charivari.  Bankus  v. 
State,  4  Ind.  114;  Com.  v.  Lewis,  Add. 
(Pa  )  279. 

[b]  ifbnl  and  rMMoaaUe, — (1)  A 
custom  ought  to  be  at  least  moral  and 
reasonable  In  order  to  be  upheld. 
Bacon  Abr.  tit  "custom"  C.  (2)  A 
party  can  hardly  set  up  hla  own  bad 
conduct  or  character  in  defense  to 
an  action,  nor  justify  such  conduct 
or  character  when  prosecuted,  be- 
cause they  may  not  have  been  mate- 
rially worse  than  those  of  some  other 
persons.  Taylor  v.  Carpenter,  28  F. 
Cas.   No.   13,785,   2  Woodb.  &  M.   1. 

[c]  Oaatom  held  not  immoral. — 
"We  see  nothing  Immoral  In  the  cus- 
tom in  question  of  selling  and  deliv- 
ering ten  ounces  of  thread  to  the 
pound,  In  view  of  the  fact  that  a 
customer  paid  for  no  greater  weight 
of  thread  than  he  bought"     Baer  v. 


and  this  cannot  be  intended  in  disputed  eases.** 
In  like  manner  a  usage  of  trade  must  be  generally 
assented  to  as  well  as  asserted  before  it  can  be 
established;  it  must  be  acquiesced  in  by  all  persona 
acting  within  the  scope  of  its  operations.*' 

[$33]  K.  Reasonableness.  It  is  well  settled 
that  a  custom  or  usage  will  not  be  g^ven  effect  un- 
less it  is  reasonable.'"  A  usage  is  reasonable,  it  has. 
been  stated,  when  it  is  such  that,  if  incorporated 
into  the  contract  and  as  applied  to  the  subject 
matter,  it  would  be  a  just  and  appropriate  stipula- 

Glaser,   90  Mo.   A.   289,  294.       , 

68.     Arthur  v.   Bokenham,  11  Mod. 

148,  88  Reprint  957;  1  Dane  Abr.  c  26 

art  113. 

so.    Dixon  T.  Dunham,  14  ni.  824; 

Swern   v.   Churchill,   156   111.  A.   506; 

Strong    V.   Orand    'Trunk    R.    Co.,    16 

Mich.  206;  Blasel  v.  Campbell,  54  N. 


T.  853;  McMasters  v.  Pennsylvania 
R.  Co.,  69  Pa.  374,  8  AmR  264.  But 
see  Broussard  v.  South  Texas  RlCA 
Co.,  (Tex.  Civ.  A.)  120  SW  587  (hold- 
ing that  a  secret  failure  of  appel- 
lants to  live  up  to  the  demands  of  a 
trade  usage  did  not  abrogate  a  cus- 
tom necessarily  known  to  them,  anA 
which  was  In  contemplation  of  their 
customers  wh^n  they  dealt  with 
them).  _ 

60.  U.  S. — Continental  Ooal  Co.  v. 
Birdsall,  108  Fed.  882,  48  CCA  124; 
The    Gran    Canaria,    16    Fed.    888. 

Ala.— Loval  v.  Wolf,  179  Ala.  606,. 
60  S  298;  Mobile,  etc.,  R.  Co.  v. 
Bay  Shore  Lumber  Co.,  166  Ala.  610,. 
51  S  956,  138  AmSR  84;  Alabama. 
Western  R.  Co.  v.  Hart,  180  Ala, 
599,  49  S  371;  Byrd  v.  Beall,  150  Ala. 
122,  126,  43  S  749.  124  AmSR  60i 
[cit   CycT. 

Ark. — Taylor  v.  Union  Sawmill  C«», 
lOE  Ark.  618,  152  SW  150,  168  [Oil 
Cyc]. 

Colo. — ^Helstand    v.    Bateman,    41 

Colo.   20,   91   P   1111. 

Hawaii. — Johnson  v.  Lee  Toma  ft 
Co.,   Ltd.,    16   Hawaii    693. 

III. — Knelp  V.  Schroedor,  166  111. 
A  215;  American  Ins.  Co. 'v.  France. 
Ill  111.  A.  310;  Currle  v.  Syndicate. 
104   111.  A.   165. 

Ind. — ^Wallace  v.  Morgan,  22  Ind. 
399     403 

Ky. — Shaw  v.  Ingram-Day  Lumber 
Co..  162  Ky.  329.  158  SW  481,  LBA 
1916D  145;  Grauman  v.  Reese,  18 
KyL  683. 

Me. — Leach  v.  Perkins,  17  Me.  462, 
35    AmD    268.         . 

Mass. — SeccomD  v.   Provincial   Ins. 
Co.,   10  Allen   305;   Macy  v.  Whaling 
Ins.  Co..  9  Mete.  354,  362. 
.Mich. — Strong   v.    Grand   Trunk   R. 
Co.,    15    Mich.    206,    93    AmD    184. 

N.  H. — Huntington  v.  Ramsden,  77 
N.  H.  376,  92  A  336,  AnnC^sl916C 
949 

N.  T. — Fuller  v.  Robinson.  86  N. 
T.  806,  40  AmR  540:  Security  Bank 
V.  National  Bank  of  the  Republic, 
S7  N,  T.  458,  23  AmR  129:  Duguld  V. 
Edwards,  SO  Barb.  288:  Kennedy  v. 
Perkins,  etc.,  Co.,»154  NTS  101. 

N.  C— Pfinland  V.  Ingle,  138  N.  C. 
456,    50    SE    850. 

Pa. — McMasters  v.  Pennsylvania 
R.    Co.,    69    Pa.    374.    8   AmR   264. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239,  79  SW  124,  64 
LRA    443. 

Tex. — Consolidated  Kansas  City 
Smelting,  etc..  Co.  v.  Oontales,  56 
Tex.  Civ.  A.  79.  109  SW  946:  Olles- 
helmer  v.  Foley,  42  Tex.  Civ.  A.  252, 
95   SW   688. 

Eng. — Produce  Brokers  Co.,  Ltd., 
V.  Olympla  Oil,  etc.,  Co.,  Ltd.,  [19161 
2  K.  B.  296  [aff  33  T.  L.  R.  951: 
Rogers  v.  Brenton,  10  Q.  B.  26,  59 
ECL  26,  116  Reprint  10:  Hilton  v. 
Granville,  5  Q.  B.  701.  48  ECL  701. 
114  Reprint  1414;  Cnayton  v.  Corby. 
5  Q.  B.  415.  48  ECL  415.  114  Reprint 
1306;  Bremner  v.  Hill.  L.  R.  1  C-  P. 
748;  Hall  v.  Nottingham,  1  Ex.  D. 
1;  Tyson  v.  Smith,  9  A.  ft  E. 
406,  36  ECL  224,  112  Reprint 
1285.       8       ERC       316;       Taylor       V. 
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CUSTOMS  AND  USAGES 


[§33 


tion  not  calculated  to  throw  heavy  and  dispropor- 
tionate burdens  apwn  either  party.*^  A  custom  is 
not  unreasonable  merely  because  it  is  contrary  to  a 
particular  rule  or  maxim  of  the  common  law;'* 
but  while  it  may  differ  from,  it  must  not  be  repug- 


Devey,  7  A.  &  E.  409,  34  ECL  22G, 
112  Reprint  E24;  Bly  v.  Warren,  2 
Atk.  189,  26  Reprint  518;  Rex  v. 
Gordon,  1  B.  &  Aid.  624,  106  Reprint 
192;  Falmouth  v.  George,  5.  BVng. 
286,  IS  ECL.  684,  130  Reprint  1071; 
Hlx  V.  Gardiner,  2  Bulstr.  195,  80 
Reprint  1062;  Jones  v.  Waters,  1  C. 
M.  &  R.  713,  149  Reprint  1267;  Col- 
ton  V.  Smith,  1  Cowp.  47,  98  Reprint 
960;  Rockey  v.  Huggens,  Cro.  Car.  220, 
79  Reprint  793;  Cocksedge  v.  Fan- 
shaw,  1  Dougl.  119,  99  Reprint  80; 
Race  V.  Ward.  4  E.  &  B.  702,  82 
ECL  702,  to  EngL&Eq  187,  11»  Re- 
print 259;  Fitch  v.  Rawling,  2  H. 
■  Bl.  393,  126  Reprint  614,  8  BRC  305; 
Mounsey  v.  Ismay,  1  H.  &  C.  729,  158 
Reprint  1077;  Salisbury  v.  Glad- 
stone, 9  H.  L.  Cas.  692,  11  Reprint 
900,  17  ERC  679  [atl  6  H.  &  N.  123, 
168  Reprint  511;  Bennington  v.  Tay- 
lor, 2  Lutw.  1617.  125  Reprint  835; 
London  v.  Vanacre.  12  Mod.  270,  88 
Reprint  1314;  Vinkestlne  v.  Ebden, 
12  Mod.  216,  88  Reprint  1273;  Win- 
chester V.  WUlIes,  11  Mod.  48,  88 
Reprint  876;  Vaughan  v.  Atwood,  1 
Mod.  202,  86  Reprint  828;  Winchester 
V.  Knight,  1  P.  Wms.  406,  24  Re- 
print 447,  17  ERC  533;  Peninsular, 
etc..  Steam  Nav.  Co.  v.  Leetham  & 
Sons.  Ltd.,  32  T.  L.  R.  153;  Drake 
V.  Wlgles worth,  Wllles  654,  125  Re- 
print 1369;  Bell  v.  Wardell.  Wllles 
202,  126  Reprint  1131;  Beau  v. 
Bloom,  3  Wils.  C.  P.  458,  96  Reprint 
1164;  Serjeant  v.  Read.  1  WlIs.  C. 
P.,  91,  95  Reprint  509;  Wilkes  v. 
Broadbent,  1  Wlls.  C.  P.  63.  96  Re- 
print 494;  Hammerton  v.  Honey,  24 
Wkly.  Rep.  603;  1  Dane  Abr.  c  26 
art    114. 

Man. — Sanitary  Packing  Co.,  Ltd., 
V.    Nicholson,    33    WestLR    694. 

Newfoundl. — Balne  v.  Boyd,  8 
Newfoundl.    286. 

"Usages  become  laws  by  their  fre- 
quent repetition,  their  reasonable- 
ness, their  adaptation  to  promote  the 
interests  of  the  parties  engaged  in 
the  business  to  which  they  are  ap- 
plied, and  by  their  common  adop- 
tion In  the  community,  amoni;  those 
Interested.  They  are.  Indeed,  re- 
sults of  the  sound  common  sense  of 
practical  minds  engaged  in -the  same 
business:  each  party,  whether  buyer 
or  seller,  giver  or  receiver,  having 
his  own.  as  well  as  the  common 
advantage  in  view.  But  when  a  ques- 
tion of  usage  is  brought  before  a 
court,  two  Inquiries  are  necessary; 
the  llrst,  as  to  its  nature  and  ex- 
tent, and  the  second,  as  to  Its  rea- 
sonableness. Because  a  usage,  to  be 
binding,  must  be  known  and  gen- 
eral among  those  engaged  In  the 
business,  and  received  as  matter  of 
courae.  And,  to  be  enforced  by  law, 
it  must  be  reasonable  In  its  provi- 
sions. For  thougn  usages  appar- 
ently unreasonable  may  have  been 
so  long  continued  as  to  have  ac- 
quired the  force  of  law,  yet  the  un- 
reasonableness, now  apparent,  may 
have  grown  out  of  changes  occur- 
ring after  the  usage  was  estab- 
lished. But  however  that  may  be. 
when  the  question  Is  first  presented, 
as  to  giving  legal  effect  to  a  usage 
proved  to  exist,  wliere  Its  binding 
force,  or  proof  of  Its  admissibility, 
is  denied  by  one  of  the  parties  to 
the  suit,  the  court  will  not  enforce 
it.  or  give  it  the  sanction  of  law, 
unless  it  be  reasonable  and  conve- 
nient, and  adapted  not  only  to  in- 
crease facilities  in  trade,  but  to  the 
promoting  of  Just  dealings  in  the 
intercourse  between  parties."  Macy 
V.  Whaling  Ins.  Co.,  9  Mete.  (Mass.) 
354.    362. 

ta]  Bui*  of  •▼Idaiway— "The  rule 
that    custom    must    be    certain,    rea- 


sonable^ and  continuous  Is  only  a 
rule  of  evidence.  The  Judges  will 
not  admit  mere  usage  to  establish 
what  they  think  unreasonable,  and 
It  Is  In  this  sense  that  they  say  that 
a  cu.stom  must  be  reasonable."  Ham- 
merton V.  Honey,  24  Wkly.  Rep. 
603. 

61.  Seccomb  v.  Provincial  Ins. 
Co.,  10  Allen  (Mass.)  306,  814;  Pro- 
duce Brokers  Co..  Ltd..  v.  Olympla 
OH,  etc.,  Co.,  Ltd.,  11916]  2  K.  B. 
296.    298    taff    33    T.    L.    R.    96J. 

"A  usage  Is  not  reasonable  unless 
It  be  fair  and  proper-  and  such  as 
reasonable,  honest,  and  fair-minded 
men  would  adopt."  Produce  Brokers 
Co.,  Ltd.,  v.  Olympla  Oil,  etc.,  Co., 
supra. 

"If  a  usage  leads  to  consequences 
which  are  absurd  or  which  could 
not  be  fairly  presumed  to  have  been 
contemplated  by  the  parties,  the 
presumption  Is  repelled,  which  the 
law  might  otherwise  make,  that  it 
was  Intended  to  be  adopted  as  part 
of  the  contract.  Therefore  courts 
of  law  win  not  enforce  unreason- 
able or  absurd  usages,  however  uni- 
foriy  and  well  known.  Parties  in 
framing  their  contracts  have  a  right 
to  disregard  them,  and  cannot  be 
held  to  have  entered  into  written 
stipulations  with  any  reference  to 
them."  Seccomb  v.  Provincial  Ins. 
Co.,  10  Allen  (Mass.)  305,  314. 
'  [a]  Itast  be  one  that  Iioiwvt  Mid 
ilflit-liiliided  BMB  would  deem  fair 
and  righteous.  Anderson  v.  Whit- 
taker,  97  Ala.  690,  11  S  919;  Paxton 
V.   Courtnay,    2   F.   &  F.   131. 

tb]  sm*  reuoaaUeneM  of  a  «■• 
•r*  w  tr»dt  anurt  dapana,  In  a  great 
measure,  upon  the  place  where  the 
contract  Is  made,  as  well  as  upon 
the  nature  of  the  commodity  sold. 
Fatman  v.  Thompson,  2  Dlsn.  (Oh.) 
482.  V 

[cl  Vaac*  nuoeptlbU  of  ImIbt 
almsoa.— That  a  custom  or  usage  is 
susceptible  of  being  abused  Is  not 
an  Objection  to  its  reasonableness, 
but  only  to  the  mode  of  exercising 
the  right.  Miller  v.  Eschbacb.  43 
Md.  1. 

[d]  Oiutoiiia  or  iii(ac««  held  >•»- 
•oaallla, — (l)  A  custom  which  re- 
quires every  depositor  to  produce 
his  pass  book  when  demanding  pay- 
ment of  a  deposit.  Warhus  v.  Bow- 
ery Sav.  Bank,  12  N.  Y.  Super.  67 
rafr  21  N.  T.  543].  (2)  A  custom  to 
give  preference  to  the  delivery  of 
perishable  property  over  other 
freight.  Peet  v.  Chicago,  etc.,  R. 
Co.,  20  Wis.  594,  91  AmD  446.  (3) 
A  custom  among  factors  to  give  a 
credit  of  six  months  In  sales,  and  to 
charge  the  amount  of  sales  Imme- 
diately to  the  account  of  the  prin- 
cipal, and  to  charge  It  back  in  case 
of  the  failure  of  the  purchaser,  pro- 
vided the  factor  has  not  been  negli- 
gent. Dwight  v.  Whitney,  16  Pick, 
(Mass.)  179.  (4)  A  usage  in  the 
paper  trade  that  a  weight  stated 
per  ream  Includes  the  weight  of 
wrapping  necessary  safely  to  trans- 
port the  paper.  Everett  v.  Indiana 
Paper  Co.,  25  Ind.  A.  287.  57  NE 
281.  (5)  A  custom  to  deliver  bills 
of  lading  for  merchandise  shipped 
for  transportation  only  to  the  party 
holding  the  receipt  of  the  master 
or  agent  of  the  vessel.  Blossom  v. 
Champion,  37  Barb.  (N.  T.)  554.  (6) 
A  custom  of  a  carrier  not  to  deliver 
goods  upon  the  Fourth  of  July. 
Pennsylvania  R.  Co.  v.  Naive,  122 
Tenn.  239,  79  SW  124.  64  LRA  443. 
(7)  A  custom  to  charge  by  the  gross 
and  not  by  the  net  ton  in  erecting 
steel  building  at  a  price  per  ton. 
Commercial  Tribune  Bidg.  Co.  ▼. 
Potthoft,   etc..   Iron   Co..    28   Oh.   Clr. 


nant  to,  the  law;**  nor  is  a  custom  unreasonable 
simply  because  it  is  injurious  to  private  persons  or 
interests,  if  it  be  for  the  public  good.**  Nor  is  a 
custom  unreasonable  because  it  might  be  incon- 
venient if  resorted  to  by  all  of  those  entitled  to 

Ct.  439.  (8)  A  custonT  which  fixed 
the  time  within  business  hours  when 
the  conditional  payment  of  a  note, 
made  by  the  note  having  gone 
through  a  clearing  house,  became 
absolute.  Atlas  Nat.  Bank  v.  Na- 
tional Exch.  Bank,  178  Mass.  531, 
60  NE  121.  (9)  A  custom  allowing 
a  custody  commission  fee  of  two 
and  onerhalf  per  cent  for  -  taking 
charge  of  a  vessel  on  (Ire  in  port 
and  preserving  her  cargo,  an  un- 
dertaking that  requires  great  skill. 
Horan  v.  Strachan,  86  Ga.  408,  12  SE 
678.  22  AmSR  471.  (10)  General 
recognized  usage  pertaining  to  sales 
of  shares  In  vessels  that  all  debts 
follow  the  vessel  and  all  credits  go 
to  the  buyer.  Donnell  v.  G.  G. 
Deering  Co.,  116  Me.  32,  97  A  130. 
(11)  A  custom  of  the  wool  trade, 
whereby  In  cases  of  honest  differ- 
ences as  to  the  grading  by  the  buy- 
er's grader,  either  party  may  call 
the  transaction  off.  S.  B.  &  B.  W. 
Flelsher  v.  Abbott.  222  Fed.  211,  137 
CCA  625  [rev  217  Fed.  828].  (12) 
The  usage  of  a  denomination  that 
when  a  meetinghouse  Is  sold  the 
rights  of  pew-holders  terminate 
without  right  of  compensation. 
Huntington  v.  Ramsden.  77  N.  H. 
376,   92  A    336. 

62.  Tyson  v.  Smith,  9  A.  &  E. 
406,  36  ECL  224.  112  Reprint  1266. 
8  ERC  316;  Horton  v.  Beckman,  6 
T.  R.  760,  101  Reprint  812. 

63.  Lewis  v.  Masters,  5  Mod.  76, 
87   Reprint   628. 

Xepngnaaoy  to  I»w  see  Infra  {i 
34-38. 

64.  Vaughah  v.  Atwood,  1  Mod. 
202,   86  Reprint  828. 


(a]    BzamplM  of  raoh  onatoma, — 

(1)  Those  which  allow  the  pulling 
down  of  houses  to  prevent  the 
spreading  of  a  conflagration,  and 
which  permit  one  to  turn  his  plow 
on  the  headland  of  another;  the  for- 
mer may  stop  a  great  public  calam- 
ity, the  latter  favors  and  promotes 
agriculture.  Tanlstry's  C!ase,  8  Salk. 
112,  91  Reprint  723:  Pawcet  v.  Low- 
ther,  2  Ves.  300,  28  Reprint  193:  1 
Dane  Abr  c  26  art  1  t  »■  (2)  The 
custom  for  surveyors  duly  chosen 
to  destroy  corrupt  victuals  exppsed 
to  sale.  Vaughan  v.  Atwood.  1  Mod. 
202.  86  Reprint  828.  (S)  The  cus- 
tom of  a  city  to  make  a  by-law  to 
oblige  a  person  to  take  an  office, 
under  a  penalty.  London  v.  Vanacre, 
12  Mod.  269,  88  Reprint  1314.  (4) 
The  cBstom  that,  where  a  duty  was 
payable  on  corn  imported  into  a 
city,  citizens,  being  factors,  were 
exempt  from  It;  this  In  encourage- 
ment of  trade.  Cocksedge  v.  Fan- 
shaw,  Dougl.  (3d  ed)  119.  99  Re- 
print 80.  (5)  To  cut  rushes  in  the 
lord's  waste  for  one  occupying  a 
house  and  having  common  there,  as 
against  a  stranger.  Beau  v.  Bloom, 
3  Wils.  C.  P.  458  96  Reprint  1154. 
(6)  To  distrain  the  goods,  etc.,  of 
a  ship  for  the  port  duties.  Vinke- 
stlne V.  Ebden,  12  Mod.  216.  88  Re- 
print 1273.  (7)  For  the  lord  of  the 
manor  to  have  toll  for  all  goods 
landed  at  a  wharf.  In  consideration 
of  his  keeping  It  In  repair.  Colton  v. 
Smith,  Cowp.  47.  98  Reprint  960,  Lofft 
463,  98  Reprint  749.  (8)  To  take  three 
bushels  of  barley  out  of  every  ship's 
cargo  brought  to  a  certain  ouay  to 
be  exported.  Serjeant  v.  Read,  1 
Wils.  C.  P.  91,  95  Reprint  509.  (9) 
For  all  the  freemen  and  citizens  of 
a  town  on  a  particular  day  in  the 
year  to  enter  upon  a  close  for  the 
purpose  of  horse  racing.  Mounsey 
V.  Ismay,  3  H.  &  C.  486,  169  Reprint 
621,  8  ERC  275.  (10)  A  custom  of 
the  inhabitants  of  a  town  to  use  a 
private  beach  lot  as  a  place  for  de- 
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enjoy  its  benefits.*^  But  a  eustom  that  is  contrary  to 
[be  public  good  or  injurious  or  prejudicial  to  the 


many  and  beneficial  only  to  some  particular  person 
is  repugnant  to  the  law  of  reason  and  is  void.** 


positing  seaweed  gathered  ky  them 
preparatory  to  hauling  It  awajr. 
Knowles  v.  Dow,  22  N.  H.  387,  65 
AmD  163.  <11)  A  custom  for  the 
iwner  of  a  lot  of  land,  after  giving 
'lotlce  to  the  owner  of  an  adjoining 
lot  to  build  hla  half  of  a  partition 
fence  and  his  refusal  to  do  so,  to 
build  the  whole  and  hold  the  party 
refusing  liable  for  his  share  of  the 
expense.  Knox  v.  Artman,  37  S.  C. 
I..  283;  ■Walker  v.  Chichester,  4  S. 
■:.  L.   87    (Brevard  and  Wilds.   JJ.). 

65.  Tyson  ▼.  Smith,  6  A.  &  K  24S, 
33  ECL.    393,    118   Reprint    886. 

66.  Sowerby  v.  Coleman,  L.  R.  8 
■Estch.  »6:   Taylor  v.   Devey,   7   A.   * 

E.  409.  84  ECL  886.  112  Reprint  624; 
Winchester  v.  WlUles,  11  Mod.  48, 
tR   Reprint    876. 

[a]  A  eMTtom  whenlqr  am*  venon 
dslsia  the  rlglit  to  take  sand  flrom 
the  prMDlsaa  of  another  Is  invalid, 
.ilnce  the  right  to  a  profit  a  prendre 
cannot  be  established  by  custom. 
Hill  V.  lord,  48  Me.  88;  Waters  v. 
Lllley.  4  Pick.  (Mass.)  145,  16  AmD 
333;  Lufkln  v.  Haskell,  3  Pick. 
(Mass.)  866;  Perley  v.  Langley,  7 
\.  H.  233;  Kenyon  v.  Nichols,  1  R. 
I.   106. 

[b]  Afuaaj. — ^The  following  hay« 
been  held  unreasonable:  <1)  A  custom 
which  ^ves  to  the  broker  five  per 
cent  of  the  purchase  price  of  land 
for  assisting  In  Its  sale.  Irrespective 
of  the  amount,  value,  or  character 
of  the  services  rendered.  Penland 
V.  Ingle.  138  N.  C.  466,  60  SES  860. 
1 2)  A  custom  that  a  man,  without 
any  authority  from  the  owner  of 
lands,  without  his  consent  or  knowl- 
edge, and  without  knowing  whether 
be  wishes  to  sell  or  not,  may  dis- 
pose of  them  on  the  ordinary  terms, 
and  by  so  doing  bind  the  owner. 
Carr  v.  Callaghan,  3  LItt.  (Ky.)  865. 
(3)  A  usage  for  a  broker  employed 
to  purchase  stock  to  buy  the  stock 
for  himself  without  his  principal's 
knowledge.  Pickering  v.  Demerrltt. 
100  Mass.  416.  (4)  A  custom  that 
an  agent  may  sell  the  property  of 
his  principal  before  he  la  instructed 
80  to  do,  and  on  demand  of  the 
property  back  may  tender  him  sim- 
ilar articles  In  their  stead.  Foley 
V.  Bell.  «  lA.  Ann.  760.  (5)  A  usage 
of  agents  In  collecting  drafts  for 
absent  parties  to  surrender  them  to 
the  drawees  at  maturity  and  to  take 
Ml  exchange  their  checks  upon  banks. 
Whitney  v.  Elsson,  99  Mass.  308,  96 
AmD  762.  (6)  A  usage  of  brokers 
of  tanned  skins  to  insert  In  the 
memorandum  of  sale,  unless  forbid- 
den by  the  seller,  anq  unless  the  buy- 
er has  an  opportunity  for  examina- 
tion, a  warranty  of  merchantable 
quality.  Dodd  v.  Farlow,  11  Allen 
(Mass.)  426,  87  AmD  726.  (7)  A  cus- 
tom allowing  a  person  employed  by 
a  company  to  devote  his  time  to  Its 
bnslness  for  its  exclusive  profit  to 
engage  In  a  similar  business  on  his 
own  account.  Stoney  v.  Farmers' 
Transp.  Co.,  17  Hun  (N.  T.)  679. 
(8)  A  custom  for  ship  brokers  to 
receive  a  commission  from  th%  sell- 
er of  a  vessel  when  they  introduce 
the  purchaser  to  him,  but  are  not 
otherwise  employed  In  the  transac- 
tion. WInsor  V.  Dlllaway,  4  Mete. 
'Mass.)  221.  (9)  A  custom  for  an 
!igent  to  receive  compensation  from 
both  buyer  and  seller.  Raisin  v. 
aark.  41  Md.  168,  20  AmR  66.  (10) 
A  local  custom  authorising  a  factor 
In  his  own  discretion,  without  the 
assent  or  knowledge  of  his  princi- 
pal, to  ship  goods  consigned  to  him, 
for  sale  In  his  own  market,  to  a 
factor  of  his  own  chooslngj  unknown 
to  the  principal.  In  a  different  and 
distant  market.  Wallace  v.  Morgan, 
23  Ind.  899.  (11)  A  eustom  entitling 
.1  wharfinger  to  deliver  goods,  with 
credit  for  the  freight,  without  In- 
curring any  responsibility,  and  en- 
iitlinK  him    to   be   regarded   as  still 


continuing  to  be  the  forwarder's 
agent  to  receive  the  amount.  Tor- 
rance V.  Hayes,  2  U.  C.  C.  P.  338. 
(12)  A  uaage  between  manufactur- 
ers of  musical  Instruments  and  their 
agents,  whereby  agencies  could  be 
discontinued  or  terminated  at  the 
pleasure  of  either  party  unless  ex- 
pressly otherwise  agreed.  Sterling 
Organ  Co.  v.  House,  26  W.  Va.  64. 
(IS)  A  custom  that  an  agency  to 
act  for  a  ship  In  distress  is  Irrevo- 
cable. Minis  V.  Nelson,  43  Fed. 
777.  (14)  A  custom  of  the  liquor 
business  which  requires  4  brewery 
to  continue  the  agency  of  a  whole- 
sale liquor  dealer  as  long  as  the 
agency  Is  satisfactory  to  the  retail 
trade.  Mutual  Union  Brewing  Co.  v. 
Ditbrich,  64  Pa.  Super.  560.  (15)  A 
custom  among  merchants,  under 
which  employees  are  authorised  to 
exhibit  samples  and  make  contracts 
of  sale,  with  the  right  In  the  em- 
ployer to  reject  the  order  In  whole 
or  In  part,  and  the  ,  right  on  the 
part  of  the  purchaser  'to  rescind  the 
order  at  any  time  before  shipment, 
cannot  affect  the  right  of  the  em- 
ployee to  commissions.  (3rauman  v. 
Reese,  13  Kyli  683.  (16)  A  custom 
and  usage  to  approve  or  to  reject 
at  will  all  sales  made  by  agents. 
E:agle  Distilling  Co.  v.  McFarland, 
14  KyL  860.  (17)  A  custom  to  pay 
one  half  of  the  amount  saved  to 
an  Importer  for  services  In  securing 
a  reduction  of  the  customs  duties. 
Johnson  v.  I>ee  Toma  &  Co.,  Ltd.,  16 
Hawaii  698. 

[c]  Baakiar.— The  following  hav« 
been  held  unreasonable:  (1)  A  cus- 
tom of  banks  to  honor  the  occasional 
overdrafts  of  customers  whose 
standing  Is  good.  Lancaster  Bank 
V.  Woodward,  18  Pa.  367,  67  AmD 
618.  (2)  A  custom  of  banks  not  to 
rectify  mistakes  unless  discovered 
before  the  person  leaves  the  room. 
Gallatin  v.  Bradford,  1  Bibb  (Ky.) 
209.  (3)  A'usage  that  a  bank  hav- 
ing, by  mistake,  marked  a  note  pay- 
able at  Its  office  as  good,  was  not 
entitled  to  retract  its  certification, 
although  done  before  the  other  par- 
ty acted  thereon.  Baltimore  Second 
Nat.  Bank  v.  Baltimore  Western 
Nat.  Bank,  61  Md.  128,  34  AmR  300. 
(4)  A  custom  permitting  a  bank 
to  pay  a  depositor  In  anything  but 
good  money  Is  void.  Thompson  v. 
Rlggs,  5  Wall.  (U.  S.)  668.  18  L. 
ed.  704;  Marine  Bank  v.  Chandler,  27 
111.  626,  81  AmD  249.  See  to  same 
effect  (Jblcago  M.  &  F.  Ins.  Co.  v. 
Carpenter,  28  1)1.  360;  Marine  Bank 
V.  BImey,  28  HI.  90.  <6)  A  cus- 
tom of  a  bank  not  to  pay  any  6t 
Its  bills  voluntarily  cut>ln  two,  ex- 
cept on  the  production  of  both 
parts.  U.  S.  Bank  v.  Sill,  6  Conn. 
106,  13  AmD  44.  (6)  A  usage  to 
pay  only  half  the  amount  of  a  bank 
note  on  the  presentation  of  each 
half.  Allen  v.  State  Bank,  21  N.  C 
3. 

td]  Baildlar,  labor,  and  mate- 
rials^—The  following  have  been  held 
unreasonable:  (1)  A  custom  for 
sawyers  to  ship  the  lumber  Intrusted 
to  them  and  converted  Into  logs,  to 
lumber  factors,  to  be  gold  by  them. 
Bean  v.  Bolton,  3  Phila.  (Pa.)  87. 
(2)    A    custom    that    a    person    em- 

Sloyed  to  cut  staves  from  another's 
olts  has  a  right  to  take  to  his 
own  use  the  clippings,  cornerpleces, 
and  culls,  without  the  consent  of 
the  owner.  Wadley  v.  Davis,  63 
Barb.  (N.  T.)  500.  (3)  A  usage  of 
'plasterers  to  charge  not  only  for  the 
space  covered,  but  for  one  half  of 
the  surface  occupied  by  openinga 
Jordan  v.  Meredith,  3  Teates  (Pa.) 
318,  2  AmD  373.  (4)  A  custom 
whereby  builders  contracting  to 
build  houses  in  a  workmanlike  man- 
ner built  them  so  carelessly  that 
the  windows  were  not  vertical  or 
at  equal  heights  from  the  floor,  the 


floors  were  not  level,  and  the  bricks 
were  so  put  together  that  holes  were 
left  in  the  walls.  Anderson  v.  Whit- 
taker,  97  Ala.  690,  11  S  919.  (6) 
A  custom  requiring  that,  when  a 
person  is  employed  to  provide  under 
pinning  for  a  house  to  prevent  its 
falling  into  an  excavation  made  on 
an  adjoining  lot,  he  must  enter  Into 
a  contract  with  the  digger  of  the 
excavation  by  which  they  may  woric 
together,  and  his  failure  so  to  enter 
is  a  breach  of  contract.  Nolle  v. 
Hill.  36  Oh.  St.  186.  (6)  A  usage 
that  the  whole  price  of  stone,  sold 
at  a  certain  price  per  cubic  yard. 
Is  to  be  computed  by  measuring  the 
stone  after  it  has  been  laid  In  a 
solid  wall.  Rogers  v.  Hayden,  (^91 
Me.  24,  39  A  283.  (7)  A  usage  where 
a  contract  for  laying  bricks  Is  silent 
as  to  the  manner  In  which  the  num- 
ber of  bricks  Is  to  be  determined. 
Richlands  Flint  Glass  0>.  v.  Hllte- 
beltel,  92  Va.  91,  22  SE  806.  (8)  A 
custom  of  surveyors  In  making  al- 
lowances to  excavators  on  their  be- 
ing obliged  to  excavate  below  the 
depth  mentioned  In  the  contract  to 
reach  a  level.  Puccl  v.  Barney,  2 
Mlso.  354.  21  NTS  1099.  (9)  A 
usage  under  which  the  contractor  is 
entitled  to  compensation  for  excavat- 
ing the  extra  amount  below  grade 
In  order  to  reach  grade.  Norton  v. 
State   Univ..    106   Me.    436.   76   A    913. 

[e]  Oazxiera. — ^The  following  have' 
been  held  unreasonable:  (1)  A  cus- 
ton^  allowing  an  Intermediate  car- 
rier who  received  property  subject 
to  charges  to  deduct  from  the 
freight  earned  by  the  prior  carrier 
the  value  at  any  deficiency  between 
the  quantity  delivered  and  that 
stated  in  the  bill  of  lading,  and  pro- 
viding that  the  prior  carrier  shall 
not  be  allowed  to  show  that  an  er 
ror  occurred  In  stating  the  amount 
In  the  bill  of  lading.  Strong  v. 
Grand  Trunk  R.  Co.,  16  Mich.  206, 
93  AmD  184.  (2)  A  usage  of  a 
railroad  company  requiring  claims 
for  losses  to  be  made  at  the  time 
the  goods  are  delivered  (Memphis 
R.  Co.  v.  Holloway,  4  Law  &  Bq. 
Rep.  425),  (3)-  or  within  ten  days 
thereafter  (Browning  v.  Long  Is- 
land R.  Co.,  2  Daly  (N.  T.)  117). 
(4)  A  custom  of  a  railroad  company 
that  before  a  consignee  can  obtain 
his  wheat  from  the  company's  bins 
he  must  receipt  for  the  quantity. 
Christian  v.  St.  Paul,  etc..  First  Dlv. 
R.  Co.,  20  Minn.  21.  (6)  A  custom 
of  a  railroad  company  not  to  be 
responsible  for  the  conduct  of  Its 
agents  In  regard  to  the  contents  of 
chartered  cars  of  which  they  hold 
the  keys.  Central  R.,  etc.,  Co.  v. 
Anderson,  58  Oa.  393.  (6)  A  custom 
to  deliver  goods  to  persons  other 
than  the  consignee,  or  to  whom  the 
consignee  has  not  directed  or  au- 
thorized the  delivery.  Mobile,  etc., 
R.  Co.  v.  Bay  Shore  Lumber  Co., 
166  Ala.  610,  51  S  966,  138  AmSR 
84. 

[f]  iBsuraaoe. — The  following 
have  been  held  unreasonable:  (1) 
A  usage  of  marine  companies  to 
require  a  survey  of  the  damaged 
goods  by  the  port  wardens,  as  a 
preliminary  proof  of  the  loss.  Ran- 
kin V.  American  Ins.  Co.,  1  N.  T. 
Super.  619.  (2)  A  usage  of  the 
same  class  of  Insurers  to  pay  only 
twc)  thirds  of  the  gross  freight  on 
a  total  loss.  McGregor  v.  Pennsyl- 
vania Ins.  Cki.,  16  F.  C&B.  No.  8,811, 
1  Wash.  C.  C.  39.  (3)  A  usage  to 
permit  independent  voyages  under  a 
deviation  clause.  Seccomb  v.  Pro- 
vincial Ins.  Co.,  10  Allen  (Mass.) 
306.  (4)  A  custom  that  Insurance 
agents  after  the  termination  of  their 
agency  may  cancel  all  policies  Is- 
sued through  them  and  transfer  the 
Insurance  to  other  companies  repre- 
sented by  them.  Merchants'  Ins.  Co. 
V.   Prince,   50   Minn.   53,    52   NW  131 
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But  practices  of  this  character  very  seldom  indeed  |  possess'  the  other  elements  and  requisites  of  bind- 


36  AmSR  626.  (6)  A  custom  of  the 
agent  who  procures  insurance  en- 
tltllngr  htm  to  the  Insurance  scrip. 
Fabbri  v.  KalbflelBCh,  82  N.  T.  Super. 
262  [all  62  N.  Y.  28].  (6)  A  custom 
under  which  an  Insurance  asent  re- 
ceives from  the  company  oommls- 
sions  on  the  renewal  premiums  on 
all  policies  obtained  by  him,  for 
three  years  after  the  termination  of 
his  engagement.  Castleman  y.  South- 
ern Mut  Li.  Ins.  Co.,  14  Bush  (Ky.) 
197. 

[g]  btaOlocd  Mia  tenant  r— The 
following  have  been  held  unreason- 
able: (1)  A  custom  that  the  out- 
going tenant  of  a  farm  shall  look 
exclusively  to  the  Incoming  tenant 
when  there  is  one,  and  not  to  the 
landlord,  for  compensation  for  seeds, 
acts  of  husbandry,  tillage  etc.  Brad- 
burn  V.  Foley,  17  AlbU  488.  (2) 
A  custom  that  a  tenant  may  con- 
vert personal  property  of  his  land- 
lord, found  on  the  demised  prem- 
ises, without  making  compensation. 
Anewalt  v.  Hummel,  109  Pa. 
271. 

[h]  Stoat  or  nsoUisMd  property, 
—The  following  liave  been  held  un- 
reasonable: (1)  A  usage  giving  a 
flnder  of  bees  an  absolute  title  to 
them  wherever  found.  Fisher  v. 
Steward,  Smith  (N.  H.)  60.  (2)  A 
custom  in  regard  to  placing  a  cer- 
tain brand  on  all  calves  when  per- 
sons do  not  know  to  whom  they  be- 
long. Rumfleld  V,  Neal,  (Tex.  Civ. 
A.)    46    SW    262. 

[1]  Vaster  and  aervaat^— The  fol- 
lowing have  been  held  unreasonable: 
(1)  A  custom  among  wholesale  deal- 
ers allowing  their  salesmen  pay  for 
time    lost    by    sickness    without    re- 

rrd  to  the  length.  Sweet  v.  Leach, 
III.  A.  212.  <2)  A  custom  In  the 
business  of  carpet  making,  by  which 
the  results  of  the  color  mixer's  skill 
and  labor  in  the  service  of  his  em- 
ployer are  recognised  as  belonging 
exclusively  to  the  mixer,  and  the 
employer  is  not  regarded  as  having 
any  title  to  them.  Dempaey  v.  Dob- 
son.  184  Pa.  688,  39  A  493,  63  AmSR 
809,  40  LRA  550.  (3)  A  custom  for 
the  rest  of  tht  men  in  the  engineer's 
department  on  a  pleasure  yacht  to 
leave  If  the  engineer  Is  discharged. 
Marsland  v.  The  Tosemlte  18  Fed. 
331.  But  £ea  Moore  v.  Neafle,  3  Fed. 
660.  <4)  A  rule  binding  an  owner 
to  pay  a  percentage  on  a  building 
such  as  the  architect  may  figure 
out.  and  at  a  price  which  he  puts 
upon  its  probable  cost.  Sully  v. 
Pratt,  106  La.  601,  81  8  161.  (6) 
A  custom  that  If  a  female  slave 
hired  by  the  month  or  the  week 
should  be  confined  and  delivered 
of  a  child  during  the  term  the 
owner  should  pay  a  certain  sum  to 
the  hirer.  Cooper  v.  Purvis,  46  N. 
C.   141. 

[j]  mnlng  and  ■maltiiig'. — The 
following  have  been  held  unreason- 
able: (1)  A  custom  of  mine  own- 
ers to  remove  columns  of  mineral 
left  intact  by  the  miners  for  the 
purpose  of  supporting  the  roof  of 
the  mine,  causing  the  surface  of 
the  ground  to  sink  and  crack  to  the 
damage  of  other  persons.  Coleman 
V.  Chadwick,  80  Pa.  81,  21  AmR  93; 
Horner  v.  Watson,  79  Pa.  242,  21 
AmR  55;  Jones  v.  Wagner  66  Pa. 
429,  5  AmR  386.  (2)  A  custom  of 
the  owners  of  mines  to  dispose  of 
water  pumped  therefrom,  by  allow- 
ing it  to  flow  into  the  adjacent  nat- 
ural watercourses,  even  though  it 
polluted  the  streams  of  adjoining 
proprietors.  Pennsylvania  Coal  Co, 
V.  Sanderson,  113  Pa.  126,  6  A  453, 
57  AmR  445.  (3)  A  rule  or  custom 
of  a  smelting  company  whereby  the 
company  might  appropriate  to  its 
own  use,  without  payment,  ore 
shipped  to  It,  as  to  the  disposal 
whereof  the  shipper  failed  to  give 
directions,   within  fifteen  days  after 


Its  receipt  by  the  company.  Con- 
solidated Kansas  City  Smelting,  etc., 
Co.  V.  Qonzales,  50  Tex.  Civ.  A.  79, 
109   SW   846. 

[k]  Pnhlla  oSosrs^— The  follow- 
ing have  been  adjudged  unreason- 
able: (1)  A  custom  for  a  flour  in- 
spector who  by  statute  is  to  receive 
a  specified  compensation  in  money, 
to  take  to  his  own  use  the  flour 
drawn  from  the  barrel  in  the  process 
of  inspection,  called  the  "draft 
flour,"  as  an  additional  compensation 
or  perquisite.  Delaplane  v.  Cren- 
shaw, 16  Graft.  (66  Va.)  467.  (2) 
A  usage  of  government  oflloers  to 
accept  bills  without  consideration, 
or  to  pledge  the  credit  of  the  nation 
as  surety  for,  or  the  accommoda- 
tion of,  a  contractor.  Pierce  v.  U. 
S.,  1  Ct.  CI.  270.  (3)  A  custom  for 
holders  of  settlements  and  preemp- 
tions of  land  to  give  one  half  to 
another  for  surveying,  obtaining 
preemption  warrants,  and  paying  all 
expenses  for  carrying  the  claims  to 
a  grant.  Hawkins  v.  Craig,  1  B. 
Mon.,  (Ky.)  27;  <3arr  v.  (Xllaghan, 
3  Lltt  (Ky.)  366;  Watklns  v.  Bastln, 
1  A.  K.  Marsh.  (Ky.)  402.  But  see 
Pino  v.  Hatch,  1  N.  M.  126  (hold- 
ing evidence  competent  as  to  the 
custom  under  the  Spanish  and  Mexi- 
can governments  with  respect  to 
getting  possession  of  the  public  do- 
main); Wood  v.  Oalbreath,  2  Teates 
(Pel.)  306  (holding  that  the  usage  of 
the  land  office  and  the  practice  of 
the  deputy  surveyors  in  early  times 
to  make  surveys  without  warrants 
on  being  paid  certain  sums  is  rel- 
evant). (4)  A  custom,  in  making 
surveys  for  locations  of  government 
land  granted  to  a  settler,  to  include 
mors  land  than  the  warranty  actual- 
ly called  for.  Huston  v.  McArthur,  7 
(5h,  Pt.  II  64.  (6)  A  custom  allow- 
ing a  sheriff  to  leave  attached  goods 
with  defendant  in  the  custody  of  a 
watcher,  and  to  charge  for  the  lat- 
ter's  services.  Cutter  v.  Howe,  122 
Mass.    541. 

[1]  Bales  J— The  following  have 
been  held  unreasonable:  (1)  A  cus- 
tom authorizing  on  a  contract  for 
goods  of  a  specified  character,  the 
delivery  of  different  goods,  or  on  a 
sale  of  the  goods  of  one  mill  the 
delivery  of  the  goods  of  another 
mill.  Seals  v.  Terry,  4  N.  T.  Super. 
127.  (2)  A  usage  that  sales  of  a 
particular  class  of  goods  are  subject 
to  the  approval  of  a  public  inspec- 
tor, but  that  If  there  is  no  such  in- 
spector a  buyer  may  rescind  his 
purchase  at  pleasure.  Boardman  v. 
Spooner,  13  Allen  (Mass.)  853,  90 
AmD  196.  (3)  A  usage  that  no  title 
passes  upon  an  ordinary  sale  and 
delivery  without  actual  payment  of 
the  consideration  within  a  certain 
number  of  days.  Haskins  v.  Warren, 
116  Mass.  614.  (4)  A  custom  for 
merchants  to  sign  receipts  presented 
by  cartmen  with  goods,  without  any 
Inquiry  on  the  part  of  the  receiv- 
ing clerk  or  porter  as  to  their  own- 
ership or  the  place  from  which  they 
were  received.  Gallup  v.  Lederer,  1 
Hun  (N.  T.)  282.  (6)  A  custom  of 
a  board  of  trade,  on  cash  sales  of 
produce  or  provisions,  giving  the 
buyer  the  privilege  of  having  them 
Inspected  at  his  own  expense,  but 
if  he  accepts  them  without  inspec- 
tion, he  takes  them  at  his  own  risk 
as  to  quality,  even  if  the  seller  occu- 
pies a  position  where  he  may  be 
supposed  to  know  the  quality  of  the 
goods,  and  the  buyer  relies  upon  this 
supposition.  Chicago  Packing,  etc., 
Co.    v.    Tllton,    87    111.     547.       (6)    A 


warehouse  receipts  to  deltver  to  a 
person  or  order,  or  to  bearer,  the 
number  of  bales  therein  specified  are 
transferable  by  delivery  without  in- 
dorsement, and  that  such  transfer 
passes  the  cotton  without  inquiry 
as    to    title,    unless    notice    Is    given 


that  the  receipts  have  been  lost  or 
have  got  into  the  hands  of  one  not 
the  owner  or  not  entitled  to  them. 
Lehman,  etc.,  -  Co.  v.  llarshall,  47 
Ala.  362.  (7)  A  usage  that,  where 
the  seller  of  goods  receives  a  note 
of  the  consignee  without  the  in- 
dorsement of  the.  purchaser,  the  lat- 
ter is  discharged  and  the  maker 
alone  remains  liable.  Prescott  v. 
Hubbell,  12  S.  C.  L.  94.  (8)  A  cus- 
tom among  merchants  to  have  their 
goods  sent  to  their  stores  by  long 
and  circuitous  routes,  when  pur- 
chased at  the  stores  of  near  neigh- 
bors. Jacobs  V.  Shorey,  48  N.  H. 
100,  97  AmD  686.  (9)  A  custom  of  a 
shopkeeper  to  balance  his  books  an- 
nually, and  to  charge  Interest  pn  the  • 
balance  of  a  running  account  where 
there  has  been  no  settlement.  Gra- 
ham V.  Williams.  16  Serg.  &  R.  (Pa.) 
267,  16  AmD  669.  (10)  A  usage  au- 
thorising a  dealer  In  bonds  or  se- 
curities, after  an  absolute  sale  and 
delivery  to  a  customer,  to  retain  a 
right  to  represent  such  customer, 
and  to  expend  money  for  htm  in  re- 
lation to  such  securities,  without  an 
express  contract  thereto.  Municipal 
Inv.  Co.  V.  Industrial,  etc..  Trust 
Co.,  89  Fed.  254.  (II)  A  custom 
authorising  a  buyer  of  cotton,  after 
delivery  and  payment  of  the  price. 
to  throw  the  cotton  back  upon  the- 
hands  of  the  seller  and  to  rescind, 
the  sale,  because  cotton  of  a  finer 
quality  than  the  sample  had  been 
mixed  in  the  bale  in  packing.  Mure 
V.  Donnell,  12  La.  Ann.  869.  (12) 
A  custom  among  dealers  not  to  be- 
bound  by  an  implied  warranty  of 
seed.  American  Warehouse  (3o.  v. 
Ray,  (Tex.  Civ.  A.)  150  SW  763.  (18) 
A  usage  compelling  the  shipper  of 
lumber,  under  a  contract  guarantee- 
ing count  and  inspection  at  destlna-  ' 
tlon,  to  settle  on  the  unsworn  re- 
port of  the  consignee  transmitted  to 
such  shipper  by  the  unsworn  state- 
ment of  the  party  ordering  the  lum- 
ber, and  depriving  the  shipper  of  the 
right  to  resort  to  the  ordinary  means, 
of  ascertaining  the  truth  of  such 
reports.  Byrd  ▼.  Beall,  160  Ala.  122. 
43  S  749,  124  AmSR.  60.  (14)  A 
usage  that  the  whole  price  of  stone, 
sold  at  a  certain  price  per  cubic 
yard,  is  to  be  computed  by  measur- 
ing the  stone  after  it  has  been  laid 
In  a  solid  wall.  Rogers  v.  Hayden. 
91  Me.  24.  39  A  288.  (ie>  A  gen- 
eral custom  among  merchiants  and 
shippers  not  to  place  a  valuation 
upon  merchandise  sent  by  express 
win  not  excuse  the  shipper  so  as 
to  make  a  delivery  to  the  express 
company  a  delivery  to  the  buyer. 
Miller  v.  Harvey,  83  Misc.  69,  144 
NTS   624. 

[m]  SUpolaf^— The  following  cus- 
toms have  been  held  unreasonable: 
(1)  A  usage  among  owners  of  ves- 
sels to  accept  all  bills  of  their  mas- 
ters for  supplies  furnished  abroad. 
Bowen  v.  Stoddard,  10  Mete.  (Mass.) 
376.  (2)  A  custom  that  the  master 
of  a  vessel  -  as  such  may  purchase 
a  cargo  on  account  of  the  owners 
without  their  authority.  (Hewett  v. 
Buck,  17  Me.  147,  36  AmD  248),  (3) 
or  may  have  the  right  to  sell  th<* 
vessels  without  authority  from  th» 
owners  (Hershaw  v.  Clark,  2  Root 
(Conn.)  4).  (4)  A  usage  for  whar- 
fingers to  act  as  agents  In  accepting 
in  behalf  of  consignees  goods  arriv- 
ing at  the  wharves.  The  Middlesex. 
17  F.  Cas.  No.  9.583,  Brunn.  (Jell. 
Cas.  605.  (5)  A  uisage  for  the  con- 
signee of  a  vessel,  who  is  also  th» 
owner  of  the 'cargo,  to  charge  a  corn- 


custom  among  dealers  in  cotton  that  'mission  on  the  freight  paid  by  him- 


self to  the  captain.  Jelison  v.  Lee. 
18  P.  Cas.  No.  7,266,  3  Woodb.  «■ 
M.  368.  (6)  A  usage  of  a  port  that, 
in  order  to  constitute  a  delivery  of 
goods  by  a  carrier  by  water,  a  re- 
ceipt must  be  given  to  the  carrier 
by  the  consignee  or  his  agent.     Reed 


For  later  eases,  derelopmeBts  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  33-34] 


CUSTOMS  AND  USAGES 


L17C.J.]     471 


ing  usages."'  Farther  it  has  been  held  that  the  qaea- 
tion  of  reasonableneaa  does  not  enter  into  the  case 
where  the  parties  have  contracted  with  respect  to 
the  custom.** 

Bnrdcn  of  proof.  Where  the  other  requisites  of 
a  valid  usage  are  established,  the  burden  of  proof 
is  as  a  general  rule  upon  the  party  asserting  its  un- 


reasonableness." 

[f  34']  L.  Lesality— 1.  In  0«iwraL  It'is  com- 
monly stated  as  an  essential  of  a  valid  custom  or 
usage  that  it  must  not  be  contrary  to  law  nor  con- 
flict with  established  principles  of  law.'**  It  is  ob- 
vious that  such  a  statement  taken  literally  is  inac- 


V.  RicAiardaon,  98  Uaas.  21t,  S}  AmD 
155  [dt  Dodd  v.  Farlow,  11  Allen 
426,  87  AmD  728].  (7)  A  custom 
tha.t  freight  paid  In  advance  may  not 
be  recovered  back,  even  though  not 
earned.  Emery  v.  Dunbar,  1  Daly 
(N.  T.)  408.  (8)  A  custom  that  a 
notice  published  in  three  newspapers 
in  a  city  of  the  time  and  place  of 
landing  goods  by  steamboat  is  such 
a.  notice  as  places  them  at  the  risk 
of  the  consignee.  Kohn  v.  Packard, 
>  La.  224.  23  AmD  46S.  (9)  A  cus- 
tom among  the  owners  or  towboats 
that  the  first  coming  alongside  of 
a  ship  on  a  signal  for  steam  has  an 
absolute  towing  contract  Clark  v. 
Glftord,  7  La.  624,  26  AmD  611.  (10) 
A  usage  requiring  those  who  are 
In  the  legal  use  of  the  waters  as 
a  highway  to  yield  to  others  who 
are  using  them  for  an  unlawful  pur- 
pose. The  Maverlok,  16  F.  Cas.  No. 
9.316,  1  Sprague  23.  (11)  A  custom 
among  carriers  and  shippers  that  a 
contract  made  between  them  to  fur- 
nish and  to  cari^  coal  to  a  certain 
port  for  sale  may  be  thrown  up 
by  either  at  his  convenience,  no  dam- 
age to  be  claimed  from  either.  Ran- 
dall -  ■  -  -  - 
200.  (12)  A  usage  of  a  steamboat 
company  not  to  allow  a  passenger  to 
take  to  his  stateroom  such  baggage 
as  he  may  require  for  his  personal 
use.  Maeklln  v.  New  Jersey  Steam- 
boat Co..  T  AbbPrNS  (N.  Y.)  229. 
(13)  A  custom  which  would  Justify 
a  steamboat  carrier  who  had  goods 
consigned  to  a  person  at  a  particu- 
lar landing  on  the  river — ^where 
there  was  a  warehouse  and  a  ware- 
house keeper,  who  usually  received 
and  took  care  of  goods  landed  there 
for  the  consignee — in  putting  out 
such  goods  on  the  river  bank,  with- 
out any  protection,  when  the  land- 
ing had  In  the  meantime  been  broken 
up  by  an  inundation,  and  the  wash- 
ing away  of  the  buildings  and  the 
removal  of  the  persons  that  consti- 
tuted it  a  landing.  Stone  v.  Rice,  68 
Ala.  95.  (14)  A  custom  that  a  car- 
rier of  brick  must  await  the  con- 
venience of  the  purchaser  or  sub- 
purchaser in  unloading,  and  that  the 
master  is  bound  to  prevent  putting 
on  board  inferior  brick  at  the  time 
of  loading.  Young  v.  One  Hundred 
and  Forty  Thousand  Hard  Brick,  78 
Fed.  149.  (16)  A  custom  of  the 
port  of  New  Orleans  by  which  the 
cargo  of  a  fruit  vessel  Is  commenced 
to  be  discharged  for  one  day  on  the 
wharf,  and  then  the  further  dis- 
charging is  delayed  for  one  day  to 
sell  that  part  discharged,  and  then, 
if  necessary,  is  further  delayed  an- 
other day  to  remove  the  same  from 
the  wharf,  before  proceeding  to 
further  discharge  the  cargo.  Lind- 
say V.  Cuslmano,  12  Fed.  804.  (16) 
A  usage  among  masters  and  clerks 
of  steamboats  for  a  master  to  draw 
bills  of  exchange  en  the  clerk  and  to 
negotiate  the  same.  CHark  v.  Humph- 
reys, 25  Mo.  99.  (17)  A  usage  for 
masters  of  whaling  vessels  to  wait 
for  their  lays  until  the  owners  shall 
choose  to  sell  the  oil.  Bourne  v. 
Smith,  2  F.  (Tas.  No.  1,701,  1  Lowell 
547.  (18)  A  custom  that  an  agency 
to  act  for  a  ship  in  distress  Is 
Irrevocable.  Minis  v..  Nelson,  48 
Fed.  777.  (19)  A  custom  among 
■teamboat  carriers  to  return  goods 
to  the  shipper  if  the  consignee 
should  refuse  to  receive  them,  and 
to  charge  freight  upon  the  return 
trip,  as  well  as  upon  the  outgoing 
trip.  The  Keystone  v.  Moles,  28 
Ho.  248,  7B  AmD  123.  (20)  A  usage 
in  reniiect  to  cargoes  of  fruit  to 
delay  nie  delivery  until  a  day  when 


the  consignee  should  be  able  to  have 
it  sold  on  the  pier,  by  a  certain  sin- 
gle firm  of  auctioneers.  Llverpobl, 
etc..  Steam  Co.  v.  Sultter,  17  Fed. 
695. 

[n]  Tender  and  vandiaBer, — ^The 
following  has  been  held  unreason- 
able: A  custom  that  if  a  note  is 
given  for  a  gold  mine  and  it  proves 
unproductive  or  does  not  turn  out 
according  to  expectation,  it  is  given 
up.     Leonard   v.   Peeples,   30   Qa.   61. 

[o]  Igisoellaiieons  ooatoas  and 
naages  which  have  been  held  unrea- 
sonable: (1)  A  custom  to  use  and 
to  Imitate  the  trade-marks  of  for- 
eigners with  Imputilty.  Taylor  y. 
Carpenter,  23  F.  Cas.  No.  13,785,  1 
Woodb.  ft  M.  1.  (2)  A  custom  of 
publishers  of  newspapers  to  insert 
advertisements  sent  to  them  with- 
out express  directions  as  to  the 
number  of  Insertions,  until  their 
publication  is  expressly  counter- 
manded, even  after  the  object  of  the 
advertisement  has  ceased,  and  that 
fact  is  apparent  on  Its  face.  Thomas 
V.  Graves,  8  S.  C.  L.  308.  (3)  A 
custom  on  the  Connecticut  river  that 
when  any  persoh  clears  a  place  for 
V.  Smith,  63  Me.  105,  18  AmR  seine  fishing  he  holds  it  against  the 
»\    A    „..<»,   „f  .    _*.<.»v„.»<^orld     during     the     fishing     season. 

Freary  v.  Cooke,  14  Mass.  488.  And 
see  to  same  effect  Lufkin  v.  Haskell, 
3  Pick.  (Mass,)  366.  (4)  A  custom 
that  the  act  of  staking  ice  ofT  by 
itself  on  public  waters  was  alone 
sufflcient  to  constitute  a  legal  appro- 
priation. Becker  v.  Ball,  116  Iowa 
689,  88  NW  324.  (5)  A  custom  of 
unomcial  stenographers  to  charge 
twenty-five  cents  a  folio  for  tran- 
scribing testimony  upon  a  reference, 
instead  of  ten  cents,  the  rate  al- 
lowed to  official  stenographers  by 
statute.  EiCkstein  v.  Schleimer,  62 
Misc.  635,  116  NYB  7.  (6)  A  usage 
that  a  person  contracting  in  his  own 
name  is.  not  personally  liable.  Ma- 
gee  v.  Atkinson,  2  M.  A  W.  440,  160 
Reprint  830.  (7)  A  custom  that  the 
purchase  of  a  note  past  due  takes 
it  free  from  equities.  Vermilye  v. 
Adams  Express  Co.,  21  Wall.  (tJ.  S.) 
138,  22   L.   ed.    609. 

67.  Barkadale  v.  Brown,  10  S.  C. 
L.   517,    526,   9    AmD   720. 

"We  frequently  say,  that  a  usage 
to  be  binding  must  be  reasonable. 
But  1  very  much  doubt  whether  this 
is  not  a  mistaken  view  of  the  sub- 
ject, and  drawn  from  a  supposed, 
but  not  real,  analogy  between  com- 
mercial usages  and  common  law  cus- 
toms. I  doubt  whether  there  can 
be  a  commercial  usage  which  can 
be  deemed  so  palpably  unreasonable 
as  not  to  be  binding.  A  usage  so 
unreasonable  can  never  gix>w  up. 
The    free    course    of   trade    will    not 

f>ermit  it.  .  .  .  That  It  is  a  usage  Is 
tself  a  proof  of  its  reasonableness, 
so  irrefragable,  that  no  abstract  rea- 
soning can  explain  It  away."  Barks- 
dale  V.  Brown,  supra. 

[a]  Bole*  fonned  br  usage  are 
the  work  of  time.  They  must  be 
understood  and  acted  upon  by  com- 
mon consent  before  they  become 
binding,  and  the  opposing  Interest 
of  those  upon  whom  they  operate 
is  a  sure  guaranty  that  they  will 
not  be  permitted  to  operate  unequal- 
ly. Conner  v.^  Robinson,  20  S.  C. 
L.  354. 

es.  (Charlotte  Oil,  etc.,  Co.  v.  Har- 
tog.  86  Fed.  150,  29  CCA  56:  Maxted 
V.  Paine,  L.  R.  4  Bxch.  203.  See 
Splero  V.  New  York,  etc.,  R.  Co.,  64 
Misc.  63,  117  NYS  1039  trev  on  other 
grounds  137  App.  Div.  946  mem,  123 
NYS  1142  mem]  (holding  an  unrea- 
sonable custom  admissible  to  estab- 
lish  intent  of  parties). 


[a]  Applloatlon  of  rale.— "The 
general  taw  is  that  the  usage  of  a 
particular  business  is  impliedly  in- 
corporated Into  every  contract  of 
agency,  and  that  a  person  who  em- 
ploys an  agent  to,  do  business  for 
him  at  a  particular  place  must  be 
taken  to  have  contracted  according 
to  the  custom  of  that  place.  If,  un- 
der the  circumstances,  the  t^ent 
acts  in  good  faith,  keeps  his  prin- 
cipal well  informed,  and  gives  to  his 
service  the  intelligence  and  zeal 
commensurate  with  the  requirements 
of  the  occasion,  he  cannot  be  held 
responsible  for  not  exacting  that 
which  he  is  powerless  to  enforce." 
Charlotte  Oil,  etc.,  Co.  v.  Hartog, 
86  Fed.  150,  153,  29  CCA  56  (hold- 
ing that  the  reasonableness  of  a 
custom  prevailing  in  a  foreign  p<ttt 
would  not  be  considered  in  deter- 
mining the  liability  of  a  factor  at 
such  port,  where  the  evidence  clearly 
showed  that  the  c(istom  was  a  pre- 
vailing one). 

ea.  U.  S.— The  Berkshire,  74  Fed. 
906,  21  (X:A  189  [appr  The  Josephine 
B.,  68  Fed.  813,  7  CCA  496];  Lamb 
V.  Parkman,  14  F.  Cas.  No.  8,020,  1 
Sprague   343. 

Ala.— .Stone    v.    Rice,    68    Ala.    95. 

111. — Everlngham  v.  Lord,  19  III. 
A.  565;  Mulliner  v.  Bronson,  14  III. 
A.    355    [all   114   III.    610,    2    NB   671]. 

Mass. — Crocker  v.  People's  Mut. 
F.  Ins.  Co.,  8  Cush.  79;  Casco  Mfg. 
Co.  V.  Dixon,  3  Cush.  407;  Baxter 
V.    Rodman,    3    Pick.    435. 

N.  Y. — Schipper  v.  Milton,  51  App. 
Div.  522,  64  NYS  935  [alf  169  N.  f. 
683  mem,  62  NE  1100  mem]. 

Or. — Kershaw  v.  Ladd,  34  Or.  8.76, 
56  P  402,  44  LRA  236. 

Pa. — McMasters  v.  Pennsylvania  R, 
Co..    69    Pa.    374,    8    AmR    264. 

8.  C. — Cox  V.  Charleston  F.  &  M. 
Ins.  Co.,  37  S.  C.  L.  331,  46  AmD 
771;  Barksdale  y.  Brown,  10  S.  C.  L. 
5ir    9   AmD   720. 

Tex. — Texas,  etc.,  R.  Co.  v.  Reed, 
88  Tex.  439,  31  SW  1068-  St.  Louis, 
etc.,  R,  Co.  V.  Nelson,  20  Tex.  Civ, 
A.   636,   49   SW  710. 

Eng. — Orissell  v.  Brlstowe,  L.  R. 
4  C.  P.  36  [rev  L.  R.  3  C.  P.  112]. 
.  [a]  That  a  onstom  Is  general  and 
established  raises  a  uresnmption  of 
its  reasonableness.  Cox  v.  Charles- 
ton F.  &  M.  Ins.  Co.,  37  S.  C  L.  " 
831,   45   AmD  771. 

70.  U.  S.— Cincinnati  First  Nat. 
Bank  v.  Burkhardt.  100  U.  S.  686, 
26  L.  ed.  766;  Barnard  v.  Kellogg, 
10  Wall,  383,  19  L.  ed.  987:  Thomp- 
son v.  Riggs,  5  Wall.  668,  18  L.  ed. 
704  [aff  6  D.  C.  99]:  De  Sola  v, 
Pomares,  119  Fed.  373;  Municipal 
Inv.  Co.  v.  Industrial,  etc..  Trust 
Co.,  89  Fed.  2(4:  The  Dora  Matthews, 
31  Fed.  619;  Bourne  v.  Ashley,  3 
P.  Cas.  No.  1,698;  Brown  v.  Jackson, 
4  P.  Cas.  No.  2,016,  2  Wash.  C.  C.  24; 
Ruan  V.  Oardner,  20  F.  Gas.  No. 
12,100,  1  Wash.  C.  C.  146;  Seller  v. 
The  Pacific,  21  P.  Cas.  No.  12,644, 
Deady    17,    1    Or.    409. 

Ala.— Loval  v.  Wolf,  179  Ala.  605,^ 
60  S  298;  Byrd  v.  Beall.  150  Ala. 
122,  43  S  749,  124  AmSR  60;  Harmon 
v.  Lehman,  85  Ala.  379,  5  S  197,  2 
LRA  589;  East  Tennessee,  etc.,  R. 
Co.  V.  Johnston,  76  Ala.  596,  51 
AmR  489;  Montgomery,  etc.,  R.  Co. 
V.  Kolb,  78  Ala.  396,  49  AmR  54: 
Antomarchi  v.  Russell,  63  Ala.  356, 
36  AmR  40;  Jones  v.  Fort,  36  Ala. 
449;  Barlow  v.  tAmbert,  28  Ala.  704, 
65  AmD  374;  Petty  v.  Qayle,  25  Ala. 
472;  Brown  v.  Harrison,  17  Ala.  774; 
West  ^.  Ball,  12  Ala.  340. 

Cal. — Barber  Asphalt  Pav.  Co.  v. 
Bancroft,  167  Cal.  186,  138  P  742: 
Peo.    V.    Oold    Run    Ditch,    etc.,    MIn. 


472     [17  C.  J.] 


CUSTOMS  AND  USA0E8 


[§34 
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dia Co.,  2  Burr.  1216,  97  Reprint  797. 
4  BRC  344,  1  W.  Bl.  295,  96  Reprint 
166;  Hopkinaon  v.  Rolt,  9  H.  L.  Caa. 
514,  11  Reprint  828,  3  BRC  523;  Shaw 
v.  Neale,  6  H.  L.  Caa  581,  10-  Reprint 
1422. 

"The  understanding  of  a  commun- 
ity, or  of  a  class,  as  to  a  legal  ef- 
fect or  an  Implication  of  law.  Is  not 
a  valid  usage;  and  evidence  to  prove 
It  is  not  competent  to  determine  legal 
rights  under  contracts."  Haskins  ▼. 
Warren,  supra. 

[a]  (1)  Tlia  xeaaon  glvea  for  th* 
ml*  is  that  the  recognition  of  such 
customs  or  usages  as  valid  and  bind- 
ing would  embarrass  trade  and  lead 
to  the  most  mischievous  conse- 
quences, since  it  would  unsettle  the 
law  and  make  It  different  in  the  dif- 
ferent communities  into  which  the 
state  is  divided.  Barnard  v.  KellogK. 
10  Wall.  (U.  a.)  388,  19  L.  ed.  987; 
Moore  v.  U.  a,  38  Ct.  C1.-690;  Harper 
v.  Pound,  10  Ind.  32;  Dickinson  v. 
Gay,. 7  Allen  (Mass.)  29,  83  AmD  656: 
Corn  Exch.  Bank  v.  Nassau  Bank.  91 
N.  Y.  74,  43  AmR  665;  Beirne  v.  Dord. 
6  N.  Y.  95,  66  AmD  321  [rev  4  N.  Y. 
Super.  89];  Thompson  v.  Ashton,  14 
Johns.  (N.  Y.)  316;  WetheriU  v.  Nell- 
son,  20  Pa.  448,  69  AmD  741;  Paull  V. 
Lewis,  4  Watts  (Pa.)  402;  Gordon  v. 
Little,  8  Serg.  &  R.  (Pa.)  533,  11 
AmD  632;  Stoever  v.  Whitman. 
6  Blnn.  (Pa.)  416;  Dewees  v. 
Lockhart.  1  Tex.  636;  Lawrence  v. 
State,  20  Tex.  A.  536;  Hudson  v.  Hen- 
derson, 1  Tex.  A.  Civ.  CJas.  i  358; 
Russell  V.  Oppenhelmer,  l  Tex.  A.  Civ. 
Cas  i  269.  (2)  "Were  the  courts,  by 
their  decisions,  to  encourage  the 
growth  of  these  local  usages,  origi- 
nating generally  in  lax  business  prac- 
tice or  mistaken  Ideas  of  law,  they 
might  become  as  great  an  evil,  a 
source  of  as  much  want  of  uniformity 
in  the  law,  as  was  the  local  legis- 
lation of  the  past — an  evil  supposed 
to  be  eradicfited  from  our  political 
system  by  the  new  constitution." 
Cox  V.  O'Rlley,  4  Ind.  368,  873,  68 
AmD   633. 

[b]  Bole  of  •Ttdeno*  i»  •««lty 
■am*  as  at  law.— No  usage  or  custom 
which  is  disregarded  in  a  court  of 
law  can  be  respected  as  a  rule  of  ac- 
tion in  a  court  of  chancery.     Owing 
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ras  contrary  to  the  law  of  the  land.^*  And  a  cus- 
tom or  usage,  of  trade  or  of  a  particular  place  is 
not  admissible  because  it  is  contrary  to  the  prin- 
ciples of  law  governing  such  cases;  for  it  is  obvious 
that,  if  proof  of  a  usage  could  be  rejected  be- 
cause it  established  something  different  from  the 
law,  no  custom  would  ever  be  proved,  because  if  it 
were  not  different  it  would  be  a  part  of  the  law.'* 
It  has  been  pointed  out  that  in  most  cases  in  which 
such  usages  have  been  sustained  they  referred  to 
methods  of  transacting  business,  and  not  to  the 
adoption  of  a  peculiar  or  local  rule  of  law  coa- 

to  the  dltterent  modes  of  proceeding 
in  ,the  two  courts,  a  court  of  equity  la 
enabled  sometimes  to  reach  the  jus- 
tice of  a  cause,  which  Is  unattainable 
at  law.  but  the  rules  of  evidence  and 
the  rules  of  decision  are  the  same 
in  both  courts.  Morrison  v.  Hart, 
2  Bibb    (Ky.)  4,  4  AmD  SC3. 

[c]  Affnusy. — (1)  No  usatre  or 
custom  among  agents  Is  valid  If  it 
conflicts  with  the  fundamental  rules 
of  law  defining  the  rights  -of  those 
who  occupy  the  relation  of  principal 
and  agent.  Williamson  v. '  Richard- 
son. 30  P.  Cas.  No.  17,754  (holding 
that  evidence  of  a  custom  to  receive 
Confederate  money  in  payment  of 
debts  could  not  be  received  to  justify 
such  action  by  an  agent,  since  such 
a  custom,  if  shown.  Is  Illegal);  West- 
em  Union  Cold  Storage  Co.  v.  Winona 
Produce  Co.,  197  111.  457,  64  NE  496; 
Raisin  V.  Clark,  41  Md.  15$,  20  AmR 
88;  Farnsworth  v.  Hemmer,  1  Allen 
(Mass.)  494,  79  AmD  756;  Moore  v. 
Tickle.  14  N.  C.  244:  Reese  v.  Bates, 
94  Va.  321,  26  SE  865;  Ferguson  v. 
Gooch.  94  Va.  1,  26  SE  397.  40  LRA 
234;  Harris  y.  Carson,  7 -Leigh  (34 
Va.)  632,  30  AmD  510;  Robinson  v. 
Mollett.  L.  R.  7  H.  L.  802.  (2)  Where 
ihe'broker.  acting  for  one  of  the  par- 
ties to  an  exchange  of  land,  is  his 
agent,  the  general  custom  among 
brokers  acting  for  both  parties  to  an 
exchange  to  charge  commissions  of 
each  is  inadmissible.  Dartt  v.  Son- 
nesyn,  86  Minn.  55,  90  NW  116.  (3) 
A  custom  among  factors  in  a  city  to 
credit  the  buyer  with  the  amount  of 
the  sale  and  to  charge  him  with  goods 
received  from  him  Is  not  binding  on 
the  principal  of  a  factor.  Llebhardt 
V.  Wilson,  38  Colo.  1,  88  JP  173.  120 
AmSR  97. 

[d]  CaaaMretal  paper. — (1)  Where 
the  right  and  liabilities  of  the  parties 
as  the  holders  of  a  note  are  fixed  by 
the  general  principles  of  the  com- 
mon law.  they  cannot  be  changed  by 
local  custom.  Exchange  Nat.  Bank 
v.  Little.  Ill  Ark.  263,  184  SW  731; 
Stringfield  v.  Vivian.  63  Mich.  681,  30 
NW  346.  (2)  Local  usage  can  affect 
the  general  rules  of  mercantile  and 
banking  law  only  to  a  very  limited 
extent,  and  under  circumstances  In 
vhich  the  us^ge  must  be  considered 
as  made  by  a  party  a  part  of  his  con- 
tract. New  York  Iron  Mine  v.  Citi- 
zens'  Bank,   44  Mich.  344,  6  NW  823. 

[e]  Ximiiiag. — ^A  custom  to  take 
fish  In  plaintUTs  close  in  an  unnavU 
gable  river  Is  not  a  lawful  custom. 
Waters  v.  LiUey,  4  Pick.  (Mass.)  145, 
16  AmD  333;  Beach  v.  Morgan,  67 
S.  H.  629.  41  A  349.  68  AraSR  692. 

[f3  Znrazaao*. — ^A  usage  by  which 
a  warranty  that  a  vessel  was  neutral 
shall  be  held  to  mean  that  she  was 
not  neutral,  but  only  pretended  to  be 
ao  is  invalid.  Lewis  v.  Thacher,  15 
Mass.    431. 

[g]  lUnas  and  mining. — A  custom 
allowing  miners  to  destroy  surface 
support  by  removing  plIlHrs  Is  void. 
Southwest  Missouri  R.  Co.  v.  Morning 
Hour  Min.  Co..  138  Mo.  A.  129,  119 
SW  982. 

[h]  V*KllfMio«v— A  custom' Is  iq- 
eflectual  to  relieve  a  person  dealing 
In  dangerous  merchandise  of  the  duty 
imposed  by  common  law  to  notify 
persons  purchasing  of  its  dangerous 
qualities.  Waters  Pierce  Oil  Co.  ▼. 
Davis,  24  Tex.  Civ.  A.  608,  60  SW  453. 


trary  to  the  terms  of  the  contract  or  to  a  general 
mile  of  law  applicable  to  its  construction;  but  it  is 
admitted  that  this  distinction  will  not  harmonize 
all  of  the  cases.'"  Another  test  formulated  by  the 
courts  for  determining  the  legality  of  alleged  trade 
or  business  usages  is  that,  where  no  statute  or  prin- 
ciple of  public  policy  intervenes,  but  a  rule  of  law 
is  a  mere  privil^e  which  may  be  waived,  the 
waiver  may  be  made  by  usage  as  well  as  by  express 
contract.'*  But  in  many  cases  a  usage  has  been 
sustained  or  rejected  on  the  ground  that  it  was  or 
was  not  regarded  by  the  court  as  reasonable  without 


[1]  SalM. — (1)  A  usage  of  trade 
cannot  be  maintained-  which  engrafts 
on  a  contract  of  sale  a  stipulation  or 
obligation  different  from  or  Inconsist- 
ent with  the  rule  of  the  common  law 
on  the  subject.  Hasklns  v.  Warren, 
115  Mass,  614;  Boardman  v.  Bpooner, 
13  Allen  (Mass.)  353,  90  AmD  196; 
Strong  V.  Bliss,  6  Mete.  (Mass.)  393; 
Remy  v.  Healy,  461  Mich.  266,  126 
NW  202,  29  LRANS  139,  21  AnriCas 
74;  Olobe  Milling  Co.  v.  Minneapolis 
Elevator  Co.,  44  Minn.  163,  46  NW 
306;  Ober  v.  Carson,  62  Mo.  209; 
Southwestern  Freight,  etc.,  Co.  v. 
Stanard,  44  Mo.  71,  100  AmD  255; 
Gallup  V.  Lederer,  1  Hun  (N.  Y.)  282, 

3  Thomps.  &  C.  7W;  Suydam  v.  Clark, 

4  N.  Y.  Super.  133;  Thomas  v.  Guar- 
antee Title,  etc.,  Co.,  81  Oh.  St.  432, 
91  NE  183,  26  LRANS  1210;  Charles 
V.  Carter,  96  Tehn.  607,  36  SW  396; 
Ollesheimer  v.  Foley,  42  Tex.  (jiv.  A. 
252,  95  SW  688;  Syer  v.  Lester,  116 
Va.  541,  82  SE  122.  (2)  Where,  on  a 
given  state  of  facts,  the  established 
rules  of  the  common  law  would  affirm 
or  deny  the  existence  of  an  implied 
warranty  of  goods  sold,  custom  or 
usage  authorizing  a  contrary  doctrine 
is  illegal.  Barnard  v.  Kellogg,  -10 
Wall.  (U.  S.)  383,  19  L.  ed.  987; 
Boardman  v.  Spooner,  13  Allen 
(Mass.)  353,  90  AmD  196;  Dodd  v. 
Farlow,  11  Allen  (Mass.)  426,  87  AmD 
726;  Dickinson  v.  Gay,  7  Allen 
(Mass.)  29,  83  AmD  656;  Whltmore 
v.  South  Boston  Iron  Co.,  2  Allen 
(Mass.)    52;   Belrne  v.  Dord,   6  N.  Y. 

95,  55  AmD  321;  People's  Bank  v.  Bo- 
gart,  16  Hun  270  [aff  81  N.  Y.  101,  37 
AmR  481];  Coates  v.  Harvey.  2  NYS 
5;  Thompson  v.  Ashton,  14  Johns. 
(N.  Y.)  816;  Wetherlll  v.  Nellson,  20 
Pa.  448,  59  AmD  741  £overr  Snowden 
v.  Warder,  8  Rawle  (Pa.)  101];  Beck- 
wlth  v.  Farnum,  5  R.  I.  230  [cit  Bick- 
nall  v.  Waterman,  6  R.  I.  43];  Mo- 
Kinney   v.   Fort,    10   Tex.    220. 

[j]  WsoellaiieoiM  customs  and 
usages  which  have  been  held  bad  as 
contrary  to  law.  (1)  Custom  in  regard 
to  placing  a  certain  brand  on  all 
calves  when  persons  dla  not  know  to 
whom  they  belonged.  Rumfleld  v. 
Neal,  (Tex.  Civ.  A.)  46  SW  262.  (2) 
A  custom  of  the  place  where  the 
property  was  located,  by  which  in 
the  letting  of  dwelling  houses  the 
landlord  retained  control  of  the  out- 
side, yard,  roof  of  the  house,  etc. 
.Shute  V.  Bills,  191  Mass.  433,  78  NE 

96,  114  AmSR  631,  7  LRANS  965.  (8) 
A  custom  for  sureties  to  require  all 
funds  deposited  by  gruardlans  for 
whom  they  were  sureties  to  be  with- 
drawn only  on  the  Joint  check  of  the 
guardian  and  surety.  Maryland  Fi- 
delity, etc.,  Co.  V.  Butler,  130  Ga.  225, 
60  SE  861,  16  LRANS  994.  (4)  A  cus- 
tom to  cut  timber  on  lands  without 
first  obtaining  permission  of  the  own- 
er. Wilson  V.  Jernlgan,  57  Fla.  277, 
49  S  44.  (5)  A  cus.tom  in  the  busi- 
ness of  carpet  making,  by  which  the 
result  of  the  color  mixer's  skill  and 
labor  In  the  service  of  his  employer 
are  recognized  as  belonging  exclu- 
sively to  the  mixer,  and  his  employer 
is  not  regarded  as  having  any  title  to 
them.  Dempsey'v.  Dobson,  184  Pa. 
588,  39  A  493,  63  AmSR  809,  40  LRA 
550.  (6)  Usage  among  ship  chandlers 
to  make  such  advances  and  to  fur- 
nish such  supplies  to  foreign  whale- 
ships   as   may   be   asked   for   by   the 


masters,  and  upon  their  statement 
that  such  advances  and  supplies  are 
for  the  use  of  the  ship,  without  mak- 
ing any  inquiry  as  to  the  necessity, 
either  actual  or  apparent,  for  such 
advances  and  supplies.  Coady  T. 
Lewis,  1  Hawaii  645.  (7)  Indian  cus- 
toms as  to  clan  and  tribal  relations 
and  distribution  and  division  of  prop-  . 
erty.  Hatch  v.  Luckman,  166  App. 
Dlv.  765,  118  NYS  689,  140  NYS  1128. 
(8)  A  custom  that  a  party  having 
a  claim  for  money  due  upon  a  con- 
tract may  not  pursue  the  usual  reme- 
dies provided  by  law.  Bauer  v.  Sam- 
son Lode,  etc.,  102  Ind.  262,  1  NE  571. 

71.  Ind. — Spears  v.  Ward,  48  Ind. 
641;  Harper  v.  Pound,  10  Iitd.  32. 

N.  C— Winder  v.  Blake,  49  N.  C. 
332. 

Pa. — Adams  v.  Pittsburgh  Ins.  Co., 
95  Pa.  348,  40  AmR  662;  Snowden  v. 
Warder,  3  Rawle  101. 

Va. — Reese  v.  Bates,  94  Va.  821,  26 
SE  865;  Delaplane  v.  Crenshaw,  15 
Gratt.  (66  Va.)  457;  Harris  v.  Carson, 
7  Leigh   (34  Va.)   632,   30  AmD  510. 

Eng. — Horton  v.  Beckman,  6  T.  R. 
760,   101   Reprint  812. 

7a.  Ala. — Ray  v.  Porter,  42  Ala. 
327;  Oindrat  v.  Mechanics  Bank,  7 
Ala.  324. 

Iowa. — Mllroy  v.  Chicago,  etc.,  R. 
Co.,   98   Iowa  188,   67   NW  270. 

La. — ^Broussard  v.  Bernard,  7  La. 
211,  216. 

Mass. — ^Pickering  v.  Weld,  169 
Mass. '  &i22,  34  NE  1081;  Hasklns  v. 
Warren,  115  Mass.  514;  Rich  v.  Ryder, 
105  Mass.  306:  Dickinson  v.  Gay,  7 
Allen  29,  S6.  83  AmD  656;  Goodenow 
V.  Tyler.  7  Mass.  36,  5  AmD  22. 

Mo. — Kleekamp  v.  Meyer,  6  Mo.  A. 
444. 

Oh. — Ellis  y.  Ohio  L.  Ins.,  etc.,  Co., 
4  Oh.  St.  628,  64  AmD  610. 

Eng. — Sweeting  v.  Pearce,  9  C.  B. 
N.  S.  634,  99  ECL  534,  142  Reprint  210 
faff  7  C.  B.  N.  S.  449,  97  ECL  449,  141 
Reprint   890}. 

"If  no  peculiar  habits,  modes  or 
courses  of  business  were  allowed  to 
affect  the  legal  rights  of  parties.  It 
Is  difficult  to  see  how  there  could  be 
any  valid  usages.  In  all  the  cases 
where  usages  are  sustained,  they  do 
in  fact  operate  to  give  effect  to  con- 
tracts different  from  that  which  the 
common  law  would  have  done,  and 
they  operate  In  contravention  of  the 
rules  of  the  common  law."  .Dickin- 
son V.  Gay,  supra. 

73.  Dickinson  v.  Gay,  7  Allen 
(Mass.)    29,   83  AmD  656. 

74.  Iowa. — Grtnman  v.  Walker,  9 
Iowa  426. 

Me. — ^Williams  v.  Oilman,  3  Me. 
276. 

Pa. — Adams  v.  Pittsburgh  Ins.  -Co., 
95  Pa.  348,  40  AmR  662;  Snowden  v. 
Warder,  3  Rawle  101;  Colket  v.  Ellis, 
10  Phlla.  375. 

Tenn. — Dabney  v.  Campbell,  9 
Humphr.  680. 

Va. — Governor  v.  Withers,  6  Gratt. 
(46  Va.)  24,  50  AmD  95. 

[a]  Pilaclplea  of  law  differ  In  Im- 
portane*  as  well  as  In  origin;  and 
while  some  of  them  represent  great 
rules  of  policy  and  are  beyond  the 
reach  of  convention,  others  may  bo 
changed  by  parties  who  choose  to 
contract  upon  a  different  footing,  and 
some  of  them  may  be  varied  by  usage 
which  if  general  and  long  established 
is  equivalent  to  a  contract.     Swift  v. 
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consideration  of  whether  it  was  contrary  to  law.^' 
And/  usages  and  customs  possessing  the  other  at- 
tributes of  validity  which  have  already  been  dis- 
cussed'*  have  been  upheld  by  the  courts,  although 
in  so  doing  common-law  principles  have  been  modi- 
fied.'^ General  custom  or  usage  of  the  state  haa 
also  received  the  sanction  of  law,  although  spar- 
ingly and  with  considerable  adverse  criticism,  upon 
authority  of  the  I^^  maxim  that  a  common  error 
makes  the  law — communis  error  faoit  jus — a  prin- 
ciple analogous  to  that  of  stare  decisis ;  in  some  in- 


Oifford.  23  F.  Cas.  No.  13,696,  2  'Ix>w- 
ell  110. 

76.  Dickinson  v.  Gay,  T  Allen 
(Mass.)   29,  83  AmD  656. 

76.  See  supra  {i  7-33. 

77.  U.  S. — Slldell  V.  Grandjean,  111 
U.  8.  412,  4  8Ct  475.  28  L.  ed.  321; 
Strother  v.  Lucas,  12  Pet.  410,  9  L. 
ed.  1137;  MItchel  v.  U.  S.,  9  Pet.  711. 
9  L.  ed.  283;  U.  S.  v.  MacDanlel,  7 
Pet.  1,  8  Ii.  ed.  687;  U.  S.  v.  Arredon- 
do,  8  Pet.  691,  8  L.  ed.  647;  MagUl  v. 
Brown,  16  F.  Cas.  No.  8.9B2,  Brightly 
(Fa.)  346;  MiUigan  v.  Dickson,  17  F. 
Cas.  No.  9,603.  Pot.  C.  C.  433;  Wil- 
cocks  V.  Phillips,  29  F.  Cas.  Na 
17,639,  1  Wall.  Jr.  47. 

Cal. — ^Ryder  v.  Cohn,  87  Cal.  69; 
Fowler  v.  Smith.  2  Cal.  39,  568. 

Conn. — Halsey  v.  Brown,  3  Day  346. 

Mass. — Fowler  v.  Shearer,  7  Mass. 
14. 

Mich. — Drew  v.  The  Chesapeake,  2 
DouKl.  33. 

N.  H. — Boston,  etc..  R.  Co.  v.  State, 
32  N.  H.  215;  Burge  v.  Smith,  27  N. 
U    332 

N.  J.— Bell  V.  Oouffh,  28  N.  J.  I^ 
624. 

N.  M.— Baca  V.  Perei,  8  N.  M.  187, 
42  P  162. 

N.  T. — Qlennan  v.  Rochester  Trust, 
etc..  Co.,  209  N.  Y.  12,  102  NE  537, 
62  LRANS  302,  AnnCasl915A  441  [aff 
162  App.  Dlv.  316,  136  NYS  747]. 

Pa. — Com.  V.  Lehigh  Valley  R.  Co., 
165  Pa.  182,  30  A  836.  27  L.RA  231: 
Wltman  v.  Lex,  17  Serg.  &  R.  88,  17 
AmD  644:  Blythe  v.  Richards,  10 
Serg.  &  R.  261.  13  AmD  672;  X>yie  v. 
Richards,  9  Serg.  &  R.  322;  Com.  v. 
Clements,  6  Binn.  206;  Guardians  of 
Poor  V.  Greene.  B  Binn.  654;  Kirk  v. 
Dean,  2  Binn.  341;  Watson  v.  Bailey, 
1  Binn.  470,  2  AmD  462;  Lloyd  v. 
Taylor,  1  Dall.  17,  1  L.  ed.  18;  Davey 
V.  Turner,  1  Dall.  11,  1  L.  ed.  15. 

[a]  "The  la.w  Iiatli  great  ragmtH 
to  tlw  xutLf  and  praotlo*  of  th»  p«o> 
pie,  the  law  itself  being  nothing  else 
Dut  common  usage,  with  which  it 
complies,  and  alters  with  the  exigen- 
cy of  affairs.  ...  So  that  though  the 
common  usage  was  so  formerly  it  is 
now  otherwise:  and  the  reason  of 
things  changing,  the  things  them- 
oelves  also  change."  Addison  v.  Ot- 
way,  2  Mod.  233,  238,  86  Reprint 
1044. 

[b]  CMtlolRa  of  pzmotlo*,— (1)  "I 
own  myself  no  friend  to  the  almost 
indiscriminate  habit,  of  late  years,  of 
setting  up  particular  usages  or  cus- 
toms In  'almost  all  kinds  of  business 
and  trade,  to  control,  vary,  or  annul 
the  general  liabilities  of  parties  un- 
der the  common  law,  as  well  as  under 
the  commercial  law.  It  has  long 
appeared  to  me,  that  there  Is  no  small 
danger  in  admitting  such  loose  and 
Inconclusive  usages  and  customs, 
often  unknown  to  particular  parties, 
and  always  liable  to  great  misun- 
derstandings and  ml.^lnterpretatlons 
and  abuses,  to  outweigh  the  well- 
known  and  well-settled  principles  of 
law.  And  I  rejoice  to  And,  that,  of 
late  years,  the  courts  of  law,  both  In 
England  and  In  America,  have  been 
disposed  to  narrow  the  limits  of  the 
operation  of  such  usages  and  cus- 
toms, and  to  discountenance  any  fur- 
ther extension  of  them."  The  Ree- 
slde,  20  F.  Cas.  No.  11,657,  2  Suran. 
567,  5B9  tquot  Runyan  v.  (central  R. 
Co.,  64  N.  J.  L.   67,   77,   44  A  985,  48 


LRA  744]  (per  Story,  J.),  (i)  "I  am 
among  those  judges,  who  think 
usages  among  merchants  should  be 
very  sparingly  adopted,  as  rules  of 
law,  by  courts  of  justice,  as  they  are 
often  foumded  in  mere  mistake,  and 
still  more  often  In  the  want  of  en- 
larged and  comprehensive  views  of 
the  full  bearing  of  principles."  Don- 
nell  v.  Columbian  Ins.  Co.,  7  F.  Cas. 
No.  3,987,  2  Sumn.  366,  377  (per  Story, 
J.).  (3)  "Nothing  should  be  more 
pertinaciously  resisted  than  these  at- 
tempts to  transfer  the  functloivs  of 
the  judge  from  the  bench  to  the  wit- 
ness's stand,  by  evidence  of  customs 
In  derogation  of  the  general  law,  that 
would  Involve  the  responsibilities  of 
the  parties  In  rules,  whose  existence, 
perhaps,  they  had  no  reason  to  sus- 
pect before  they  came  to  be  applied 
to  their  rights.  If  the  existence  of 
a  law  be  so  obscure  as  to  be  known 
to  the  constitutional  expositors  of  It 
only  through  the  evidence  of  witness- 
es. It  is  no  extravagar*^  assumption  to 
itake  for  granted  that  .he  party  to  be 
affected  was  ignorant  of  it  at  the  time 
when  the  knowledge  of  it  would  have 
been  most  material  to  him;  and  to  try 
a  man's  actions  by  a  rule  with  which 
he  had  not  an  opportunity  to  become 
acquainted  beforehand.  Is  the  very 
worst  species  of  tyranny."  Bolton  v. 
Colder,  1  Watts   (Pa.)   360,  363. 

[c]  WJiM*  th*  KMiana  ml*  of  tow 
has  ba«i  oOBipllM  with,  noncompli- 
ance with  the  substitute  sanctioned 
by  usage  Is  unnecessary;  and  the  fail- 
ure to  do  so  will  not  be  allowed  to 
affect  the  rights  of  the  parties.  Klee- 
kamp  V.  Meyer,  5  Mo.  A.  444, 

78.  U.  S. — Pease  v.  Peck,  18  How. 
695,  15  L.  ed.  518  [aff  19  F.  Cas. 
No.  10,894,  5  McLean  486]:  Mc- 
Keen  v.  Delancy,  5  Cranch  22, 
3  L.  ed.  26  [aff  7  F.  Cas.  No.  3,750,  1 
Wash.  C.  C.  525];  Manchester  v. 
Hough.  16  F.  Cas  No.  9,005,  5  Mason 
67;  MtUigan  v.  Dickson,  17  F.  Cas. 
No.  9.603,  Pet.  C.  C.  438;  U.  8.  v.  The 
Recorder,  27  F.  Cas.  No.  16,129,  1 
Blatchf.   218. 

Ala. — Maher  v.  State,  1  Port.  265, 
26   AmD   379. 

Cal. — Fowler  v.  Smith,  2  Cal.  S9, 
568;  Panaud  v,  Jones,   1  Cal.   488. 

I>el.— Lewis  v.  Hazel,  4  Del.  470. 

Ky. — Harrison  v.  Com.,  83  Ky.  162; 
Bonta  v.  ClaV,  S  Lltt.  129;  McGlnnis 
V.  Lillard,  4  Bibb  490;  Smallwood  v. 
Woods,  1  Bibb  542. 

La. — Rogers  v.  Beiller,  3  Mart.  665. 

Mass. — Dudley  v.  Sumner.  5  Mass. 
438;  Rogers  v.  Goodwin,  2  Mass.  475. 

Mo.— Rlddick  V,  Walsh,  15  Mo.  519. 

Mont. — O'Donnell  v.  Glenn,  9  Mont. 
452,  23  P  1018.  8  LRA  629  [cit  Baker 
V.  Butte  City  Water  Co.,  24  Mont. 
113,  60  P  817]. 

N.  H.— Tyler  v.  Flanders,  58  N.  H. 
371;  Gleason  v.  Emerson,  51  N.  H. 
405;  Wlggin  v.  Exeter,  13  N.  H.  804; 
Cofran  v.  Cockran,  6  N.  H.  458. 

N.  J.— Bell  V.  Gough.  23  N.  J.  L. 
624;  Sterling  v.  Van  Cleve,  12  N.  J. 
L.  285;  Booraem  v.  North  Hudson 
County  R.  Co..  44  N.  J.  Bq.  70.  14  A 
106;  (Jcean  Beach  Assoc,  v.  Brinley, 
34   N.    J.   Eq.    438. 

N.  Y. — Allen  v.  Reynolds.  86  N.  Y. 
Super.  297;  Constantfne  v.  Van  Win- 
kle, 6  HIU  177;  Jackson  v.  ■Qllchrlst, 
16  Johns.  89;  Utlca  Bank  v.  Merse- 
reau,  8  Barb.  Ch.  528,  49  AmD  189; 
Troup   V.   Halght,  Hopk.   239. 


stances,  where  its  overthrow  would  unsettle  prop- 
erty rights  or  have  other  miscliievous  consequences, 
even  in  opposition  to  positive  or  statute  law.'* 
These  rules  |  apply  only  to  custom  or  usage  that  is 
general  and  pervades  the  whole  state,  and  not  to 
that  which  is  merely  local."  Further  it  has  been 
said  that  objection  on  the  ground  of  contrariety  to 
the  general  or  common  law  is  entitled  to  little 
weight  where-  the  custom  or  usage  assailed  embraces 
an  entire  business,  and  has  been  concurred  in  for 
a  long  time  by  all  persons  engaged  therein.*"    Nor 
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N.   C. — ^M'Murphey   v.   CTarapbell, 
N.  C.  181. 

Oh. — Moaier  v.  Harmon,  29  Oh.  St. 
2e0;  Baker  v.  Jordan,  3  Oh.  St.  4S8; 
Chestnut  v.  Shane,  16  Oh.  699,  47 
AmD  387;  Craig  v.  Pox,  16  OK.  663; 
Brown  v.  Farran.  ?  Oh.  140. 

Pa. — Kostenbader  v.  Spotts,  80  Pa. 
430;  Long  v.  Spencer,  78  Pa.  303; 
Eshelman  v.  Shuman,  13  Pa.  561; 
Watson  V.  WlUard,  9  Pa.  89;  McFer- 
ran  v.  Powers,  1  Serg.  &  R.  102;  Wal- 
lls  v.  Mease.  3  Binn.  546;  Kirk  v. 
Dean,  2  Binn.  341:  Davey  v.  Turner. 
1  Dall.  11,  1  L.  ed.  15;  Com.  v.  But- 
ler County,  2  Pearson  421. 

S.  C. — Herndon  v.  Moore,  18  8.  C. 
339. 

Tenn. — Smith  v.  Craig,  2  Overt. 
287;  Barnet  v.  Russel,  2  Overt.  10. 

Va. — Sailing  v.   M'Kinney,   1   Leigh  ' 
(28  Va.)   42,  19  AmD  722. 

Wis. — Kneeland  v.  Milwaukee,  15 
Wis.  454. 

Eng. — Davidson  v.  Sinclair,  3  App. 
Cas.  765;  Reg.  v.  Sussex,  2  B.  &  8. 
664,  110  ECL  664,  121  Reprint  1218; 
Jones  V.  Tapling,  12  C.  B.  N.  8.  826. 
104  ECL  826,  142  Reprint  1367:  Phipps 
V.  Ackers,  9  CI.  &  F.  583,  8  Reprint 
689;  Hart  v.  Frame,  6  CI.  &  F.  193,  7 
Reprint  670;  East-India  Co.  v.  Skin- 
ner, Comb.  342,  90  Reprjnt  516;  The 
Charlotta,  1  Dods.  387;  Waltham.  v. 
Sparkes,  1  Ld.  Raym.  41,  91  Reprint 
924;  Berwick  v.  Johnson,  Lofft  334,  98 
Reprint  680;  Isherwood  v.  Oldknow,  3 
M.  &  8.  382,  105  Reprint  664;  Devaynes 
v.  Noble,  2  Russ.  &  M.  495,  11  EngCh 
496,  39  Reprint  482;  Clay  v.  Sudgrave, 
1  8alk.  33,  91  Reprint  34;  Rex  V.  Es- 
sex, 4  T.  R.  591.  100  Reprint  1193; 
Rex  V.  Erlswell,  8  T.  R.  707,  100  Re- 
print 815. 

Ont. — Queen  Victoria  Niagara  Falls 
Park  V.  Howard,  23  Ont.  1  [aff  23 
Ont.  A.    366). 

[a]  rtuug*  lone  MTtebllahad  MM 
followed  has  to  a  great  extent  the  ef- 
ficacy of  law  In  all  countries.  It  con- 
trols the  construction  and  quallfieei 
and  limits  the  force  of  positive  enact- 
ments. Slldell  V.  Grandjean,  111  U. 
8.  412,  4  set  475,  28  L.  ed.  321;  Von 
Schmidt  V.  Huntington,  1  Cal.  55; 
Baca  V.  Perez,  8  N.  M.  187,  42  P  162. 

[b]  QiMstloiia  of  ooavvyaaolaff.— 
The  maxim.  Communis  error  facit 
jus,  is  peculiarly  applicable  to  ques- 
tions of  conveyancing.  Caldwell  v. 
McLaren,  9  App.  Cas.  392;  Davidson 
V.  Sinclair,  3  App.  (Tas.  766;  Jones  v. 
Tapling,  12  C.  B.  N.  S.  826,  104  ECL. 
826,  142  Reprint  1367. 

7».  Spears  v.  Ward,  48  Ind.  841; 
Harper  v.  Pound,  10  Ind.  32;  Logan 
V.  Herron,  8  Serg.  &  R.  fPa.)  459; 
Stoever  v.  Whitman.  6  Binn.  (Pa.> 
416;  Currie  v.  Page,  2  Leigh  (29  Va.> 
617;  Rex  v.  Hogg,  1  T.  R.  721,  99  Re- 
print 1341. 

[a]  A  looal  vtmtcmx  which  relates 
simply  to  the  mode  of  the  perform- 
ance of  a  contract  or  to  Its  Interpre- 
tation, if  established  and  known  to 
the  parties,  may  be  enforced.  But 
one  which  makes  a  substantial 
change  In  the  rights  and  relations  of 
the  parties,  and  which  violates  a  set- 
tled rule  of  law,  binds  no  one  who 
does  not  know  and  assent  to  it.  (3ey- 
ser-Marion  Gold  Min.  Ck>.  v.  Stark,  106 
Fed.  558,  45  CCA  467,  68  LRA  684. 

BO,  Bourne  v.  Ashley,  3  F.  Caa.  No. 
1,698:  Swift  v.  Gtfford,  23  F.  Cas.  No. 
13,696,  2  Lowell  110. 


S^r  totor  osaaa,  dsvelopaaBta  and  ohaac**  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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CUSTOMS  AND  USAGES 
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will  the  principle  that  a  trade  enstom  or  nsage 
cannot  prevail  against  dear  and  anequivocal  i^iles 
of  law  operate  tO'prevent  the  recognition  of  an  es- 
tablished custom  as  evidence  of  what  has  been 
jadicially  recognized  as  a  part  of  the  law.*^ 

CiTil-law  conntries.  By  the  early  Spanish  law 
which  obtained  for  a  time  in  territory  now  a  part 
of  the  United  States,  general  custom  or  usage  had 
>n«ater  weight  than  it  has  in  common-law  countries. 
By  it  Intimate  custom  acquired  the  force  of  law, 
not  only  when  there  was  no  law  to  the  contrary, 


81.  Dale  v.  Pattison.  234  U.  8.  39>, 
411.  34  set  786,  68  L.  ed.  1370,  62 
LRANS  754  (where,  with  relation  to 
a  custom  to  rtgarA  the  possession  of 
warehouse  receipts  for  whisky  in 
bond  as  Ktving  constructive  posses- 
sion thereof,  the  court  said:  "It  is 
no  answer  to  say  that  a  trade  cus- 
tom or  usage  should  not  prevail 
against  dear  and  unequivocal  rules 
of  law.  This  Is  a  i>etitlo  princlpll. 
The  question  under  consideration  is 
whether  certain  portions  of  the  writ- 
ten law  are  to  be  given  by  construc- 
tion an  effect  different  from  that  ex- 
pressed In  their  langdage,  on  the 
ground  that  by  authoritative  deci- 
sions of  the  Supreme  Court  of  the 
State  the  asserted  policy  has  been 
found  to  be  implied  in  them.  Since 
it  seems  to  us  that  neither  the  stat- 
utes nor  the  decisions  go  to  the  ex- 
tent tbat  is  claimed  for  them  by  ap- 
pellants, we  may  refer  to  the  estab- 
lished custom  as  evidence  of  what 
has  long  been  understood  as  the 
law"). 

as.  Slldell  V.  Grandjean.  Ill  U.  S. 
-112,  4  set  475.  28  L.  ed.  321:  Adams 
V.  Norrls,  23  How.  (U.  S.)  353,  16  L. 
ed.  539  [aff  1  P.  Cas.  No.  61.  McAll. 
263]:  rtonner  v.  Palmer,  31  Cal.  600 
[app  dism  7  Wall.  (U.  S.)  541.  19  L. 
ed.  99]:  Tevis  v.  Pitcher,  10  Cal.  485 
(appr  Emeric  v.  Alvarado,  64  Cal. 
S29.  2  P  418];  Castro  v.  Castro.  6  Cal. 
168;  Panaud  v.  Jones,  1  Cal.  488; 
Von  Schmidt  v.  Huntington,  1  Cal.- 
55;  Broussard  v.  Bernard,  7  La.  211, 
217;  Piserot  v.  Meulllon.  3  Mart.  (La.) 
97;  Glldersleeve  v.  New  Mexico  Min. 
Co.,  <  N.  M.  27,  27  P  318. 

[a]  1TBd«r  tbe  lavs  «f  Kezloo  a 
custom  may  overturn  the  positive  and 
written  law.  Tevla  v.  Pitcher,  10  Cal. 
465;  Panaud  v.  Jones.  1  Cal.  488;  Von 
Schmidt  V.  Huntington.  1  Cal.  65.  But 
see  Tucker  v.  Smith,  68  Tex.  473,  3 
SW  671  (holding  that  evidence  of  a 
custom  among  Mexicans  by  which  the 
bends  in  a  river  are  held  to  belong  to 
the  owners  of  the  land  against  which 
they  abut  cannot  be  received,  bince  it 
would  subvert  the  rule  of  law  giving 
to  each  party  the  land  lying  within 
the  boundaries  set  forth  in  his  title 
papers,  and  would  alter  the  legal  ef- 
fect  of  those  instruments). 

[b]  XUuatnMtmj—lt  a  custom  as 
to  the  manner  of  making  wills  has 
become  so  prevailing  and  notorious 
that  the  tacit  assent  of  the  authori- 
ties thereto  may  be  presumed,  It  will 
operate  to  repeal  a  prior  law,  and  the 
acts  of  Individuals  In  accordance 
therewith  are  legitimate.  Adams  v. 
Norrls,  23  How.  (U.  8.)  363,  16  L.  ed. 
639. 

88.  TJ.  S. — Chllberg  v.  Lyng,  128 
Fed.  899,  <S  CCA  451;  The  Hound,  12 
F.  C&B.  No.  6,731;  Taylor  v.  Carpenter, 
23  F.  Cas.  No.  13,786,  2  Woodb.  &  M. 
1.  23  F.  Cas.  No.  13,784.  3  Story  458; 
'Williamson  v.  Richardson,  30  F.  Cas. 
No.   17,764. 

Ala. — Lehman  v.  Marshall,  47  Ala. 
362. 

Conn.— Henshaw  ▼.  Clark,  2  Root 
lOS. 

Ind. — ^Bankus   v.   State,  4  Ind.   114. 

La. — Foley  v.  Bell,  6  La.  Ann.  760. 

Mass. — Hall  V.  Paine.  224  Mass.  62. 
112  NE  158,  LRA1917C  737;  Com.  v. 
C<)oper,  130  Mass.  286;  Day  v. 
Holmes,  103  Mass.  306  [ctt  Pickering 
V.  Demerrltt,  100  Mass.  416];  Fams- 
worth  V.  Hemmer,  1  Allen  494,  79 
AmD  756. 


but  also  when  its  effect  was  to  abrogate  any  former 
law  which  might  be  opposed  to  it,  as  well  as  to  ex- 
plain that  which  was  doubtful.  Hence,  it  was  a 
maxim  that  there  might  be, a  custom  without  law, 
in  opposition  to  law,  and  according  to  law.^' 

Public  policy.  A  usage  or  custom  cannot  be  rec- 
ognized which  is  contrary  to  public  policy.^ 

[$35]    2.    Bepngnancy  to  Statute — ft.    In  0«n- 

vnL    A  custom  or  naa/ge  repugnant  to  the  express 

provisions  of  a  statute  is  void,'*  and  whenever  there 

is  a  conflict  between  a  custom  or  usage  and  a  statu- 

130;  Wyatt  v.  Wanamaker,  68  Misc. 
429,.  110  NTS  900  [aff  126  App.  Div. 
666,  111  NTS  90];  Hall  v.  Reed,  2 
Barb.  Ch.  600;  Many  v.  Beekman  Iron 
Co.,  9  Paige  188.  See  also  Bogert 
V.  Cauman,  Anth.  N.  P.  97.  Compare 
Bellinger  v.  Gray,  61  N.  T.  610  (hold- 
ing that  a  custom  to  disregard  a  stat- 
ute must  become  very  obstinate  be- 
fore courts  of  Justice  will  approve 
and  practically  repeal  an  act  of,^the 
legisature). 

Oh. — Mosler  v.  Harmon,  29  Oh.  St. 
220;  Brown  v.  Farran,  3  Oh.  140. 

Tex. — Central  R.  Co.  v.  Hearne.  82 
Tex.  646;  Consumers'  Lignite  Co.  v. 
Houston,  etc.,  R.  Co.  (Civ.  A.)  179  SW 
306,  308  [clt  Cyc];  Gult,  etc.,  R.  Co. 
v.  McCown,  (Civ.  A.)  25  SW  436; 
Hudson  V.  Henderson,  1  Tex.  A.  Civ. 
Cas.    I   363. 

Va. — Coleman  v.  McMurdo,  5 
Rand,  (26  Va.)  61.  But  see  Gover- 
nor v.  Withers,  5  Qratt.  (46  Va.)  24. 
60  AmD  96  (holding  that  custom  was 
not  sufficiently  pleaded,  although  ap- 
parently the  court  was  of  the  opin- 
ion that  It  might  prevail  against  a 
statute). 

Eng. — Daun  v.  London  Brewery  Co., 
L.  R.  8  Eg.  165. 

Can. — Monette  v.  Lefebvre,  16  Can.   . 
S    C    887 

[a]  ZUBStmtioa«  of  customs  vio- 
lative of  statutes  relating  to:  (1)  Ag- 
ricultural liens.  Patapsco  Ouano  Co. 
V.  Magee.  86  N.  C.  350.  (2)  Banks 
and  banking.  U.  S.  Bank  v.  Fledtner, 
8  Mart  (La.)  309,  13  AmD  287.  (3) 
Church  trustees.  McCrary  v.  Mc- 
Farland,  93  Ind.  466.  (4)  Dower. 
Ocean  Beach  Assoc,  v.  Brlnley,  34  N. 
J.  Eq.  438.  (5)  Illegal  expenditures 
by  municipal  corporations.  Hood  v. 
Lynn.  1  Allen  (Mass.)  103;  State  v. 
Smith.  84  Minn.  295,  87  NW  776.  (6) 
Importation  of  slaves.  Gedney  v. 
L'Amlstad,  10  F.  Os.  No.  6,294a.  (7) 
Intoxicating  liquors.  Mansfield  ▼, 
Stoneham,  16  Gray  (Mass.)  149:  Kop- 
pitz-Melchers  Brewing  Co.  v.  Behm, 
130  Mich.  649.  90  NW  676.  (8) 
Jurisdiction  and  procedure  of  courts. 
Grisling  v.  Wood.  Cro.  Elli.  86,  78 
Reprint  344.  See  Qarllck  v.  Williams 
Medical,  etc.,  Inst.,  132  La.  670,  61  S 
732  (holding  that  a  custom  in  the 
parish  of  Orleans  to  allow  a  plaintiff 
whose  Interests  in  a  suit  were  seized 
to  continue  to  control  it  to  judgment 
does  not  have  the  force  of  law).  (9) 
Judgment  liens.  De  Saussure  v.  Zelg- 
ler,  6  S.  C.  12;  Hudson  v.  Henderson, 
1  Tex.  A.  Civ.  Cas.  {  353.  (10)  Land- 
lord and  tenant.  Fleming  v.  King. 
100  Oa.  449,  28  SE  239;  Jackson  'v. 
Beling,  22  La.  Ann.  877.  (11)  Legal 
tender.  Williamson  v.  Richardson,  30 
F.  C^s.  No.  17,754;  West  v.  Ball,  12 
Ala.  340;  Thompson  v.  Riggs,  6  D. 
C.  99  [aff  5  Wall.  (U.  8.)  663,  18  L. 
ed.  704];  Marc  v.  Kupfer,  34  111.  286; 
Marine  Bank  v.  Ogden.  29  111.  248; 
Marine  Bank  v.  Rushmore.  28  111.  463; 
Galena  Ins.  Co.  v.  Kupfer,  28  III.  332. 
81  AmD  284  [11m  Moore  v.  Morris,  20 
111.  266];  Marine  Bank  v.  Birney.  28 
111.  90;  Marine  Bank  v.  Chnndler,  27 
111.  525,  81  AmD  249:  Lord  v.  Bur- 
bank,  18  Me.  178.  (12)  Liens  for  work 
and  labor.  Meyer  v.  Vicksburg.  etc.. 
R.  Co.,  35  La.  Ann.  897.  (13)  Limita- 
tion of  actions  on  Items  of  open  ac- 
count. Smyth  V.  Walton,  6  Tex.  Civ. 
A.  673.  24  SW  1084.  (14)  Logging. 
Osborne  v.  C,  N.  Nelson  Lumber  Co., 
33  Minn.  286.  22  NW  640.  (16)  Claims. 
140  NTS  789;  Case  v.  Perew,  84  Hun    Woodruff  v.  North  Bloomfteld  Gravel 


Minn. — Minneapolis  Sash,  etc.,  Co. 
v.  Metropolitan  Bank,  76  Minn.  136, 
78  NW  980,  77  AmSR  609.  44  LRA 
504;  Baxter  v.  Sherman,  73  Minn.  434, 
76  NW  211,   72  AmSR  631. 

N.  H.— Foye  v.  Leighton,  22  N.  H. 
71,  63  AmD  231. 

N.  T. — Fuller  v.  Robinson,  86  N.  T. 
306.  13  NTWklyDlg  176,  40  AmR  540 
[rev  10  NTWklyDlg  487];  Wadley 
v.  Davis,  63  Barb.  600. 

Pa. — ^WetheriU  v.  Nellson,  20  Pa. 
448,  69  AmD  741;  Brown  ▼.  Arrott, 
6  Watts  ft  S.    402. 

Va. — Ferguson  v.  Gooch,  94  Va.  1, 
26  SB  397,  40  LRA  234. 

[a]  ZIlnstMktloiu — A  custom  of 
brokers  in  a  certain  city  to  employ 
subagents  to  assist  in  securing  pur- 
chasers for  mining  claims,  and  to  al-* 
low  them  comralsslons  out  of  the 
purchase  price  for  their  services,  or- 
dinarily secured  by  raising  the  price 
of  the  property,  was  contrary  to  pub- 
lic policy,  as  directly  leading  to  fraud 
and  questionable  practices.  Chllberg 
V.  Lynr,  128  Fed.  899,  63  CCA  461. 

84.  U.  8.— Swift,  etc,  Co.  v.  U.  S., 
105  U.  8.  691,  26  L.  ed.  1108;  Walker 
v.  Western  Transp.  Co..  3  Wall.  160. 
18  L.  ed.  172;  The  La  Fayette  Lamb, 

20  Fed.  319;  Love  v.  Hinckley.  16  F. 
Cas.  No.  8,548.  Abb.  Adm.  436;  The 
Lucy  Anne.  15  F.  Cas.  No.  8.598,  3 
Ware  263;  The  Forrester,  26  F.  Cas. 
No.  15,132,  Newb.  Adm.  81;  Winter  v. 
U.  S.,  30  F.  Cas.  No.  17,896.  Hempst. 
344. 

Ala. — Lehman  v.  Marshall,  47  Ala. 
362. 

Cal. — ^Kohn  v.  Sacramento  Electric, 
etc..  Co.,  168  C:al.  1.  141  P  626. 

Colo. — Soutfi  Platte  Ditch  Co.  v. 
Larimer,  etc.,  ResA^olr  Co.,  58  Colo, 
185.  146  P  707. 

D.  C— Hyde  v.  U.  8.,  36  App.  451 
[certiorari  allowed  218  U.  8.  681,  81 
set  228,  54  L.  ed.  1207];  Shetland  v. 
Johnson,  21  App.  416. 

Oa. — Deadwyler  v.  Karow,  181  Qa. 
227.  62  SE  172,  19  LRANS  197;  Flem- 
ing V.  King,  100  Ga.  449.  28  SE  239; 
Northwestern  Nat.  Ins.  CJo.  v.  South- 
ern States  Phosphate,  etc.,  Co.,  93  SB 
167. 

111. — Chicago,  etc.,  R.  Co.  v.  Peo.,  66 
111.  366.  8  AmR  690;  McCurdy  v. 
Alaska,  etc.,  Commerblal  Co.,  102  111. 
A.  120;  Lake  Erie,  etc.,  R.  Co.  v.  Peo., 
42  111.  A.  387;  Illinois,  etc.,  R.  etc.. 
Co.  V.  Peo.,  19  111.  A.  141  [aff  122 
111.   506,   14  NB  261]. 

Ind.— Bankus  v.  State,  4  Ind.  114. 
See  also  Bllxsard  v.  Walker,  82  Ind. 
437. 

Iowa. — McCune  v.  BurllnBton,  etc., 
R.  Co.,  62  Iowa  600,  3  NW  615. 

La. — Clement  v.  South  Atlantic  88. 
Line.  128  La.  399,  54  S  920;  Ledoux 
V.  Armor,  4  Rob.  881;  Daquln  v.  Coi- 
ron,  3  La.  387. 

Mass. — Mansfield  v.  Stoneham,  16 
Gray  149;  Perkins  v.  Franklin  Bank. 

21  Pick.  483.  See  also  Cayzer  v. 
Taylor,  10  Gray  274,  69  AmD  317. 

Mich. — Tremble  v.  Crowell,  17 
Mich.  493. 

Mo. — Cowglll  V.  Jones,  99  Mo.  A. 
390,  78  SW  996. 

Mont. — Ettlen  v.  Drum,  32  Mont. 
311,  318,  80  P  369  [clt  Cyc];  Penn  v. 
Oldhauber.  24  Mont.  287,  61  P  849. 

N.  J. — Ocean  Beach  Assoc,  v.  Brln- 
ley. 34  N.  J.  Eq.  438. 

N.  T. — Colgate  v.  Pennsylvania  Co., 
102  N.  T.  120.  6  NE  114;  Thompson 
V.   Levering,    155   App.    Dlv.    554.    556 
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tory  regnlation  the  statutory  regulation  must  con- 
trol,^ unless  perhaps  in  a  case  where  the  party 
whom  it  is  sought  to  bind  has  erpressly  waived  his 
rights  under  the  statute.^'  Alleged  customs  or 
usages  have  also  been  adjudged  illegal  for  conflicting 
with  the  terms  of  charters  or  ordinances  of  munici- 
pal corporations,^'  or  of  the  criminal  or  penal  stat- 
utes of  the  state.^' 

[i  36]    ^.    Stotates  Defininc  Words.    If  a  stat- 

Mln.  Co..  18  Fed.  R.  753,  9  Sawy.  441; 
Jupiber  Min.  Co.  v.  Bodle  Cons.  Hln. 
Co.,  11  Fed.  666,  7  Sawy.  96;  Penn  v. 
Oldhauticr,  24  Mont.  287,  61  P  649. 
(16)  Negrotiable  paper.  Perkins  v. 
Franklin  Bank,  21  Pick.  (Mass.)  483; 
Mechanics'  Bank  v.  Merchants'  Bank, 
6  Mete.  (Mas&)  13.  (17)  Partition 
fences.  Blizzard  v.  Walker,  32  Ind. 
437.  (18)  Preferences  by  insolvent. 
Thomson  v.  Albert,  15  Md.  268.  (19) 
Prison  bounds.  Trull  v.  Wheeler,  19 
Pick.  (Mass.)  240.  (20)  Rescission 
of  sales  contracts.  Ledoux  v.  Armor, 
4  ^ob.  (La.)  381.  (21)  Sale  of  goods. 
I«e  V.  Kllburn,  3  Gray   (Uaas.)   694. 

(22)  Statute  of  frauds.  Calvert  v. 
Schultz,  143  Hlch.  441.  106  NW  1123. 

(23)  Sunday  work  and  labor.  Phil- 
lips V.  Innes,  4  CI.  ft  F.  234,  7  Re- 
print 90.  (24)  Surveys  of  govern- 
ment land.  Winter  v.  U.  S.,  30  F. 
Cas.  No.  17,895,  Hempst.  344.  <2S) 
Warehousemen  and  warehouse  re- 
ceipts. '  Lehman  v.  Marshall,  47  Ala. 
362:  Citizens'  Bank  v.  Arkansas  Com- 
press, etc.,  Co..  80  Ark.  601,  96  SW 
997.  117  AmSR  102;  Mathe  v.  New 
Orleans  Sugar-Shed  Co.,  32  La.  Ann. 
631 

85.  U.  S. — Basey  v.  Gallagher,  20 
Wall.   670.    22    L.   ed.    452. 

Cal. — ^Kohn  v.  Sacramento  Blectrlc, 
etc^  Co.,  168  Cal.  1,  141  P  626. 

(3a. — Fleming  v.  King,  100  Ga.  449, 
28  SB  239. 

111.— Entwhistle  V.  Henke,  113  111. 
A.  672  [aft  211  111.  273,  71  NB  S90, 
103  AmSR  196]. 

Ky. — Palmer  v.  Kmplre  Coal  Co., 
162  Ky.  130,  134,  172  SW  97  [cit  Cyc] ; 
Creekmore  v.  Justice.  162  Ky.  614, 
616,  163  SW  738,  44  LRANS  552  (quot 
Cyc]. 

tA. — Jackson  v.  Bellng,  22  La.  Ann. 
877. 

Mont. — Ettien  v.  Drum,  32  Mont. 
311.  80  P  369. 

Or. — Portland  Fish  Co.  v.  Benson, 
56  Or.  147.  108  P  122  [cit  Cyc]. 

Pa. — Ck>m.  V.  Ellis,  46  Pa.  Super. 
72,  78   [cit  Cyc]. 

Tex.-— Consumers'  Lignite  Co.  v. 
Houston,  etc.,  R.  Co.,  (Civ.  A.)  179 
SW  306,  308  [cit  Cyci. 

Va. — Delaplane  v.  Crenshaw,  15 
Qratt.   (66  Va.)   467. 

Newfoundl. — Hayes  .v.  Neave,  1 
Newfoundl.  269  (holding  bills  beyond 
limitation  statute). 

88.  Northwestern  Nat.  Ins.  Co.  v. 
Southern  State  Phosphate,  etc.,  (Oa. 
A.)  93  SE  157. 

87.  Butler  v.  Charlestown,  7  Gray 
(Mass.)  12;  Concord  v.  Burleigh,  67 
N.  H.  106,  36  A  606.  But  see  Berwick 
V.  Johnson,  Loftt  334,  98  Reprint  680 
(holding  that  long  and  constant 
usage  would  be  a  ground  of  presump- 
tion against  positive  words  of  a  by- 
law of  a  municipal  corporation  or 
very   strong  ones  of  a  charter). 

88.  tJ.  S. — U.  8.  V.  The  Forrester, 
25  F.  Cas.  No.  15,132,  Newb.  Adm.  81. 

111. — Lake  Erie,  etc.,  R.  Co.  v.  Peo., 
42  111.  A.  387;  Illinois,  etc.,  R..  etc., 
Co.  v.  Peo.,  19  III.  A.  141  (aft  122  111. 
606.   14   NE  261]. 

Ind. — ^Bankus  v.   State,   4   Ind.  114. 

S.  C. — State  V.  Jarcke,  22  S,  C.  L. 
297. 

Tex. — Hawkins  v.  State,  17  Tex.  A. 
593.  50  AmR  129. 

Wis. — MInaghan  v.  State,  77  Wis. 
643,   46  NW  894. 

[a]  Thlavinf  ht  caatom. — There 
can  be  no  legal  custom  to  justify 
one  man  In  stealing  the  property  of 
a    custom    would    he 


another.      Such 


bad  and  contrary  to  law.  Hendry  v. 
State,  39  Fla.  235,  22  S  647.  To  sim- 
ilar effect  Com.  v.  Doane,  1  Cush. 
(Mass.)  5;  Wallis  v.  Mease,  3  Binn. 
(^Pa.)  546;  Rumfield  v.  Neal,  (Tex. 
Civ.  A.)  46  SW  262;  Vlck  v.  State, 
(Tex.  Cr.)  69  SW  166;  Lawrence  v. 
State,  20  Tex.  A.  636. 

89.  111. — National  F.  Ins.  Co.  v. 
Hanberg.  215  111.  378,  74  NE  377. 

Mo. — Green  v.  Moffett,  22  Mo.  629. 

N.  H.— Rogers  V.  Allen,  47  N.  H. 
629. 

Pa. — Qodcharles  v.  Wigeman,  113 
Pa.  431,  6  A  354;  Weaver  v.  Fegely,  29 
Pa.  27.  70  AmD  151;  Evans  v.  Myers, 
25  Pa.  114;  Harrison  v.  Mora,  8  Pa. 
Co.  224. 

Tenn. — Mays  ▼.  Jennings,  4 
Humphr.  102. . 

Tex.— Consumers'  Lignite  Co.  v. 
Houston,  etc.,  R.  <^..  (Civ.  A.)  179 
SW  306. 

Eng. — Hughes  v.  Humphreys,  3  E. 
&  B.  954,  77  ECL  954,  118  Reprint 
1399;  Giles  v.  Jones,  11  Exch.  393,  156 
Reprint  884;  St.  Cross'  Hospital  v. 
Howard,  6  T.  R.  338,  101  Reprint  583; 
Hockin  V.  Cooke.  4  T.  R.  314,  100  Re- 
print 1039. 

[a]  lUiwtrationB,, — (1)  Where  a 
statute  declares  that  every  pound  of 
butter  shall  weigh  sixteen  ounces  a 
custom  that  every  pound  shall  weigh 
eighteen  ounces  is  bad.  Noble  v. 
Durell,  3  T.  R.  271,  100  Reprint  569. 
(2)  So  where  a  statute  provided  that 
"the  hundred  weight  shall  consist  of 
one  hundred  pounds  avoirdupois,  and 
that  twenty  such  hundreds  shall  con- 
stitute a  'ton,'  "  it  was  held  that  evi- 
dence ,  that  by  custom  or  mercantile 
usage  a  "ton"  of  hemp  consisted  of 
twenty-four  hundred  pounds  instead 
of  twenty  hundred  was  not  admissi- 
ble to  Interpret  a  contract  in  which 
G  agreed  to  sell  to  M  "thlrty-flve  tons 
of  hemp  of  the  best  quality."  Green 
V.  Moffett,  22  Mo.  529.  (3)  And 
where  a  statute  enacted  that  "all 
round  timber,  the  quantity  of  which 
Is  estimated  by  the  thousand,  shall 
be  measured  according  to  the  follow- 
ing rule,  namely,  a  stick  of  timber 
sixteen  inches  in  diameter,  and 
twelve  inches  in  length,  shall  con- 
stitute one  cubic  foot,  and  the  same 
ratio  for  any  size  and  quantity;  each 
cubic  foot  shall  constitute  ten  feet 
of  a  thousand,"  a  local  usage  known 
as  the  Blodgett  measure  which  al- 
lowed at  the  rate  of  one  hundred  and 
fifteen  feet  for  a  thousand  was  held 
to  be  inadmissible.  Rogers  v.  Allen, 
47  N.  H.  529,  630.  (4)  And  where  a 
statute  declares  that  "two  thousand 
pounds  shall  make  one  ton,"  a  cus- 
tom with  dealers  In  plglron  to  buy 
and  sell  by  the  gross  ton  of  two 
thousand  two  hundred  and  sixty-eight 
pounds  is  inadmissible.  Weaver  v. 
Fegely,  29  Pa.  27,  70  AmD  161;  Evans 
v.  Myers,  25  Pa.  114.  (6)  So  a  cus- 
tom among  Iron  mills  making  a  ton 
of  iron  two  thousand  two  hundred 
and  forty  pounds  is  invalid,  where  it 
violates  a  statute  fixing  the  legal  ton 
at  two  thousand  pounds.  Qodcharles 
V.  Wigeman,  113  Pa.  431,  6  A  354.  (6) 
So  as  to  a  statute  establishing  the 
measure  of  a  barrel  of  corn.  Mays 
V.  Jennings,  4  Humphr.  (Tenn.)  102. 
(7)  In  a  suit  by  a  foreljrn  insur- 
ance company  to  restrain  the  collec- 
tion of  a  tax  on  an  assessment  under 
the  statute.  It  was  proper  to  exclude 
evidence  as  to  the  meaning  of  the 
phrase  "net  receipts,"  as  understood 
among  Insurance  experts  in   the  city 


ute  has  given  a  definite  tpeaning  to  any  particular 
word  no  evidence  of  custom  will  be  admitted  to  at- 
tach any  other  meaning  to  it.^° 

[}  37]  c.  Statutes  Gtovemins  Public  Officers. 
Where  an  officer's  duties  are  prescribed  by  statute, 
usage  will  not  excuse  their  discharge  in  a  different 
manner.*"  So  proof  of  a  custom  is  not  permissible 
to  enlarge  the  powers  of  officers  whose  authority  is 
defined  by  statute."    And  a  custom  which  gives  an 

of  Chicago,  the  statute  being  general 
and  applicable  to  the  entire  state. 
National  F.  Ins.  Co.  v.  Hanberg.  215 
111.   378,  74  NE  377. 

90.  U.  S.— Pierce  v.  U.  S.,  7  Wall. 
666,  19  L.  ed.  169  [aft  1  Ct.  CI.  270]; 
U.  S.  V.  The  Reindeer,  27  F.  Cas. 
No.    16,145. 

Kan. — McWilliams  v.  Great  Spirit 
Springs  Co.,  7  Kan.  A.  210,  62  P 
905. 

Mass. — Cutter  v.  Howe,  122  Mass. 
641;  Williams  v.  Powell,  101  Mass. 
467,  3  AmR  396;  Dwight  v.  Boston,  12 
Allen  316,  90~AmD  149;  Shattuck  v. 
Woods,  1  Pick.  171. 

Mo. — Walters  v.  Brooks,  116  Mo. 
534,  22  SW  614;  Walters  v.  Sent,  115 
Mo.  524,  22  SW  511;  Knox  v.  Goggin, 
105  Mo.  182,  16  SW  684:  Crocker 
v.   Schureman,  7  Mo.  A.  368. 

Nebr.— BoUn  v.  State,  61  Nebr.  681, 
71  NW  444  [aff  176  U.  8.  83,  20  SOt 
287,  44  L.  ed.  382]. 

N.  H.— Scribner  v.  HoUis,  48  N.  H. 
30. 

N.  T. — Otsego  (>]unty  Bank  v.  War- 
ren, 18  Barb.  290. 

8.  C. — De  Saussure  v.  Zeigler.  6  S. 
C.  12 

Vt.'— Scott  V.  Wllliamstown  School 
Dist.  No.  9,  67  Vt.  150,  31  A  146,  27 
LRA  688. 

Va. — Delaplane  ▼.  Haxall,  16  Gratt. 


(56  Va.)  457;  Currie  v.  Page,  2  Leigh 
(29  Va.)  617. 

W.  Va. — SUte  v.  C^iilton,  49  W.  Va. 
453,    39    SE    612. 

Wis. — Sauer  v.  Steinbauer,  14  Wis. 
71. 

And  see  Frazier  v.  Warfleld.  13  Md. 
279   (recognizing  rule). 

[a]  ZUnatratloaa^— (1)  Where  a 
statute  required  the  demand  of  ac- 
ceptance or  payment  of  a  bill  of  ex- 
change to  be  made  in  a  certain  man- 
ner, a  custom  among  notaries  in  .the 
city  of  New  York  to  make  a  demand 
in  a  different  manner  was  held  to  be 
inadmissible.  Commercial  Bank  v. 
Varnum,  3  Lane.  86  [rev  on  other 
grounds  49  N.  T.  269];  Otsego  (^unty 
Bank  v.  Warren,  18  Barb.  (N.  T.)  290. 
(2)  So  where  a  statute  described  cer- 
tain prison  limits  beyond  which  pris- 
oners should  not  be  allowed  to  go,  a 
contrary  usage  was  held  to  be  bad. 
Trull  V.  Wheeler,  19  Pick.  (Mass.) 
240.  (3)  And  where  a  statute  pro- 
hibits highway  surveyors  from  en- 
gaging labor  without  the  express  au- 
thority of  the  board  of  selectmen,  a 
contrary  usage  is  bad.  Scribner  v. 
Hollis,  48  N.  H.  30.  (4)  Again  where 
the  United  States  statutes  require  the- 
licenses  of  vessels  to  be  renewed  at 
a  certain  time,  under  a  penalty,  a 
custom  for  purchasers  to  await  the 
close  of  navigation  before  making  ap- 
plication for  a  renewal  will  be  no 
protection.  U.  S.  v.  The  Forrester. 
25  F.  Cas.  No.  15,132^  Newb.  Adm.  81. 
(5)  And  where  the  capital  stock  of 
a  foreign  manufacturing  corporation 
was  required  to  be  taxed  at  its  full 
value,  the  usage  of  the  assessors  to 
make  certain  deductions  was  reject- 
ed. Dwight  v.  Boston,  12  Allen 
(Mass.)  316,  90  AmD  149. 

91.  McCrary  v.  McFarland,  93  Ind. 
466;  Franklin  Sav.  Bank  v.  Framing- 
ham,  212  Mass.  92.  98  NE  925;  Wal- 
ters v.  Senf,  115  Mo.  624,  22  SW^ll; 
Hoffacker  v.  Hanover  Borough.  26  Pa, 
Dist.   960,   961    [cit  Cyc).  ' 

[a]  An  nnlawfol  •zpenditnre  of 
monay  of  the  town  cannot  be  ren- 
dered valid  by  usage,  however  lonfr 
continued.       Such    usage    is    against 
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officer  a  right  to  more  than  the  fees  prescribed  by 
law  will  not  be  recogniEed.*' 
[i  38]     d.    SUtates  Prohibiting  Usniy.    Where 


a  transaction  is  within  the  statute  against  usury,  the 
usage  of  trade  as  to  such  transaction  cannot  be  re- 
ceived in  evidence  to  show  that  it  is  not  asurlous.'^ 


HL    APPUCATIOK,  OFEBATION,  AND  EFFECT' 


[$  39]  A.  Conflict  of  Laws.  Under  the  gen- 
eral rules  controlling  In  the  case  of  conflict  of  laws 
as  to  contracts,"  customs  and  usages  of  the  place 
with  reference  to  the  law  of  which  the  parties  in- 
tended to  contract  may  be  regarded  as  entering  into 
the  law  of  their  contract."  So  when  the  contract 
is  governed  by  the  law  of  the  situs  of  its  subject 
matter,*^  it  is  to  be  eonstrued  according  to  the 
usage  of  such  situs.*^    And  where  the  parties  are 


presumed  to  have  contracted  with  reference  to  the 
law  of  the  place  of  performance  of  the  contract, 
the  usages' of  that  place  will  he  recognized.'* 

[(40]  B.  Customs  Constmed  Strictly.  All 
common-law  customs  in  derogation  of  the  common 
law  are  strictly  construed.'  The  same  is  true  of  the 
usages  of  trade;  nothing  will  be  held  to  be  within 
them  which  it  is  not  proved  that  they  cover,^  and 
they^will  not  be  allowed  to  oi)erate  beyond  the  classes 


poblic   policy.      Murphy   t.   Galley,    1 
Allen    (Masa.)    107. 

[b]  Aaaaacmant  of  tua*. — A  long 
continued  usage  In  a  town  will  not 
validate  an  assessment  list  not  made 
out  according  to  law.  Mlddletown 
Bank  T.  Berlin,  IS  Conn.  189. 

•3.  U.  S. — V.  S.  V.  Buchanan,  8 
How.  83,  12  L.  ed.  997  [dist  U.  S.  y. 
Macdanlel.  7  Pet.  1,  8  Ll  ed.  B87j: 
LoTB  V.  Hinckley,  15  F.  Caa.  No.  8,548, 
Abb.  Adm.   436. 

La. — Hlcka  v.  Duncan,  4  Mart.  N. 
S.  314. 

Mass. — Cutter  v.  Howe,  122  Mass. 
541;  Sbattuck  v.  Woods,   1  Pick.  171. 

Minn. — State  v.  Smith,  84  Minn. 
295,  87  NW  775;  Lovejoy  v.  lUska 
Lumber  Co.,  46  Minn.  216.  48  NW  911. 

N.  H. — Bdgerly  v.  Hale,  71  N.  H. 
138,  61    A   679. 

Pa. — ^Albright  v.  Bedford  County, 
IOC  Pa.    582. 

Va. — I>elaplane  v.  Crenshaw,  IB 
Gratt.    (56  Va.)  457. 

[a]  ZUnstratlOBs. — (1)  In  an  ac- 
tion against  a  Justice  of  the  peace  for 
collecting  extortionate  fees,  it  is  no 
defense  that  It  was  the  custom  of 
other  officers  of  the  same  county  ha- 
bitually to  receive  fees  greater  than 
those  which  defendant  had  received. 
Lincoln  T.  Shaw,  17  Mass.  410.  Com- 
pare Com.  V.  Shed,  1  Mass.  227  (where 
It  is  Intimated  that  a  custom  to^take 
fees  not  authorized  by  statute  may 
show  absence  of  a  corrupt  Intention). 
(2)  And  where  county  commission- 
ers receive  by  law  a  fixed  per  diem 
compensation,  no  evidence  of  a  cus- 
tom even  fifty  years  old  to  recover 
additional  compensation  for  incident- 
al expenses  is  admissible  to  create 
an  implied  contract  to  pay  such  ex- 
penses. Albright  v.  Bedford  County, 
106  Pa.  582.  (3)  So  a  custom  of  tax- 
ing fees  of  defendant's  counsel  in 
plaintllTs  costs,  where  plaintiff  in  at- 
tachment is  defeated,  cannot  prevail 
against  the  law  which  limits  the  tax 
fee  to  a  certain  amount.  Hicks  v. 
Duncan,   4  Mart.  N.  S.  (La.)   314. 

98.  Ala. — Harmcn  v.  Lehman,  85 
Ala.  379,  5  S  197.  2  LRA  589. 

Ark. — Jones  v.  McLean,  18  Ark.  466. 

La. — ^Daquin  v.  Coiron,  3  La.  387; 
Harrod  v.  Lafarge,  12  Mart.  21. 

Miss. — ^Wallace  v.  Fouche,  27  Miss. 
266. 

N.  T. — ^Utica  Ins.  Co.  v.  Ttlman.  1 
Wend.  555;  Utica  Bank  v.  Smalley,  2 
Cow.  770,  14  AmD  626  [aff  8  Cow. 
J98];  Utica  Bank  v.  Wager,  2  Cow. 
712  [ait  8  Cow.  398];  New  York  Fire- 
men Ins.  Co.  ▼.  Ely,  2  Cow.  678;  Dun- 
ham v.  Gould,  16  Johns.  367,  8  AmD 
323;  Dunham  v.  Dey,  13  Johns.  40. 

N.  C. — Gore  v.  Lewis,  109  N.  C.  689, 
13  SB  909. 

Oh. — Niagara  County  Bank  v.  Ba- 
ker. 15  Oh.  St.  68. 

Pa. — Greene   v.   Tyler,   89   Pa.   861. 

S.  C. — Smetz  v.  Kennedy,  22  S.  C!. 
L.   218. 

Tenn. — Cooper  v.  Sandford,  4  Terg. 
452,  28  AmD  239. 

Bng. — Ex  p.  Aynsworth,  4  Ves.  Jr. 
$78,   31    Reprint   360. 

94.    Ovosa  vafsTMieM: 
Admissibility  of  evidence  of  ordinary 

course  of  conduct  or  habit  see  Evi- 
dence [17  C!yc  279]. 
(^istomary  method  or  habit  of  doing 


work  as  bearing  on  negligence  see 
Master  and  Servant  [26  CS'c  1433]; 
Negligence   [29  CJyc  609], 
Zatant    aa    Bliowa    by    ciurtoia    «r 
usage  see  Evidence   [16  Cyc  282]. 

95.  See  Contracts  i|I9-42.  See 
also   Conflict   of   Laws    gf    29-34. 

96.  Conn. — Soper  v.  Tyler,  77  (^no. 
104,  68  A  699. 

La. — Harris  v.  Nasits,  23  La.  Ann. 
467. 

Me. — Cobb  V.  Lime  Rock  F.  &  M. 
Ins.  Co.,  68   Mc.  326. 

Wis. — Shores  Lumber  Co.  v.  Stltt, 
102  Wis.   450,   78  NW  562. 

Man. — Sanitary  Packing  Co.,  Ltd., 
V.  Nicholson,  33  WestLR  .694. 

See  Wllcocks  v,  Phillips,  29  P.  Cas. 
No.  17,639,  1  Wall.  Jr.  47  (where  it 
was  said:  "Known  and  settled  usages 
ought  to  be  respected  by  courts  and 
juries,  unless  such  usage-s  are  against 
the  laws  or  policy  of  the  country; 
otherwise  our  dealings  with  foreign- 
ers in  foreign  lands  will  fall  Into  dis- 
order and  confusion"). 

[a]  A  ooateact  mad*  la  Boatoa 
with  a  manufacturer  of  window  glass 
in  Philadelphia  for  the  purchase  from 
him  of  glass  there  manufactured,  or 
to  be  manufactured,  and  its  delivery 
there  to  a  carrier,  referred  for  the 
designation  of  sizes  of  the  glass  and 
as  to  the  basis  of  prices  to  cards  is- 
sued by  the  manufacturer,  without 
special  reference  to  the  Boston  mar- 
ket. It  was  held  that,  if  there  wa? 
a  ditterence  in  the  local  usages  of  the. 
two  places  as  to  the  standard  of 
measurement  or  the  mode  of  cutting 
the  glass  so  as  to  fit  the  correspond- 
ing sizes  of  sash,  and  no  provision 
was  made  as  to  this  In  the  contract, 
the  usage  at  Philadelphia  would  gov- 
ern. Star  Glass  C^.  v.  Morey,  108 
Mass.  670. 
,   97.     See  Conflict  of  Laws  |  40. 

9a  Gault  V.  Van  Zile,  37  Mich.  22 
(holding  that,  where  a  purchaser  of 
land  demands  a  deed  with  customary 
covenants,  what  is  customary  is  de- 
termined by  the  lex  rei  sitae). 

99.  U.  S. — Ollvarl  v.  Thames,  etc, 
Mar.  Ins..  Co,.  37  Fed.  894. 

D.  C. — Thompson  v.  Riggs,  6  .D.  C. 
99  faff  6  Wall.  663,  18  L.  ed.  7041. 

Ky. — Byrne  v.  Schwlng,  6  B.  Mon. 
199. 

Masa. — Star  Glass  Co.  v.  Morey,  108 
Mass.  570. 

Pa. — Guillen  V.  Eamshaw,  169  Pa. 
463.  32  A   545, 

Wis. — Shores  Lumber  Co.  v.  Stltt, 
102  Wis,  450,  454,  78  NW  662. 

Eng, — Clayton  v,  Gregson,  5  A.  & 
E,  302,  111  Reprint  1180;  Greaves  v. 
Legg.  11  Exch.  642.  34  EngL&Eq  4S9, 
156  Reprint  988;  Cuthbert  v.  Gum- 
ming, 11  Exch.  405,  156  Reprint  889; 
Rosseter  v.  Cahlmann.  8  Exch.  361, 
155    Reprint    1386. 

"It  Is  well  settled  that  the  trade 
customs  which  the  law  recognizes  as 
governing  the  performance  of  a  con- 
tract and  controlling  In  such  cases 
are  only  the  law  and  trade  customs 
of  the  place  of  performance  of  the 
contract;  Gulllon  v.  Eamshaw,  169 
Pa.  463,  32  A  545."  Somerset  Door, 
etc..  Co.  V.  O.  M.  Weber  Co.,  43  Pa. 
Super.  290,  296. 

"We  know  of  no  rule  of  law  that 
will   sustain   the   contention    that   a 


custom  existing  at  some  other  place, 
quite  remote  n-om  that  of  the  con- 
tracts, can  be  said  to  have  been  In 
the  minds  of  the  parties  and  to  have 
become  a  part  of  such  contracts. 
Where  no  particular  manner  of  per- 
forming a  contract  Is  specified  in  it, 
the  usage  at  the  place  of  the  contract 
Is  essentially  a  part  of  it,  the  same 
as  though  actually  written  into  it. 
If  we  were  to  test  the  requirements 
of  a  written  contract  by  the  usage 
of  some  other  place  than  that  of  its  ^ 
performance,  it  would  Involve  a  vio- 
lation of  the  well-settled  rule  of  law 
that  the  latter  place  governs,  and 
that  other  rule  that  the  terms  of  a 
written  contract  cannot  be  varied  by 
parol."  Shores  Lumber  Co.  v.  Stltt, 
supra.  . 

[a]  Uliutratloiia. — (1)  Where  a 
contract  was  entered  into  In  London 
for  the  loading  of  a  cargo  at  Trini- 
dad, it  was  held  that  it  was  to  be 
construed  by  the  usages  of  the  port 
of  Trinidad.  Cuthbert  v.  Cumming, 
11  Exch.  405,  156  Reprint  889.  (2)  A 
contract  made  in  a  foreign  country 
to  be  performed  there,  is  to  be  con- 
strued In  connection  with  the  usages 
prevailing  there.  Wlllings  v.  Conse- 
qua,  30  F.  CSis.  No,  17,767.  Pet.  C.  C. 
301. 

1.  Richardson  v.  Walker,  2  B.  & 
C.  827,  9  ECL  357,  107  Reprint  590. 
Muggleton  v.  Barnett,  ^  H.  &  N.  653, 
157  Reprint  270;  Arthur  v,  Bokehamv 
11  Mod.  148,  88  Reprint  957;  Denn  v. 
Spray.   1  T.   R.    466,   99  Reprint  1201. 

a.  U.  S.— Pabst  Brewing  Co.  v.  B. 
Clemens  Horst  Co.,  229  Fed.  913,  144 
CCA    195 

Ark.-p-Cltizens*  Bank  v.  Arkansas 
Compress,  etc.,  Co.,  80  Ark.  601,  9tt 
SW  997,  117  AmSR  102. 

111. — Leggat  V.  Sands'  Ale  Brewing 
Co.,  60  in.  158;  Currle  v.  Syndicate 
Des  Cultivators  des  Oignons  a'Fleur, 
104   111.  A.   165. 

Ind. — Independent  Torpedo  Co.  v. 
J.  E.  Clark  Oil  Co.,  48  Ind.  A.  124. 
95  NB  592. 

Iowa. — Jeffrey  v.  Keokuk,  etc.,  R. 
Co.,  51  Iowa  439,  1  NW  766. 

Md. — Merchants'  Nat.  Bank  v.  Bal- 
timore, etc..  Steamboat  Co.,  102  Md. 
573,  63  A  108;  Maryland  P.  Ins.  Co.  v. 
Whiteford,  31  Md.  219,  100  AmK  45; 
Canby  v.  Frick,  8  Md.   168. 

Mass. — Rupp  V.  Sampson,  16  Gray 
398,  77  AmD  416;  Metcalf  v.  Weld,  14 
Gray  210;  Meigs  v.  Mutual  Mar.  Ins. 
Co..  2  Cush.  439. 

Minn.— Dike  v.  Pool,  15  Minn.   315. 

Mo. — Chouteau  v.  The  St.  Anthony. 
16  Mo.  216,  20  Mo.  519;  Martin  v. 
Ashland  Mill  Co.,  49  Mo.  A.  23;  Boog- 
her  V.  Maryland  L.  Ins.  Co.,  6  Mo.  A. 
592. 

N.  T. — Dc  Cordova  v.  Barnum,  130 
N.  T.  615,  29  NE  1099.  27  AmSR  538; 
Hlgglns  V.  Moore,  34  N.  T.  417  [rev  6 
Bosw.  344];  Field  v.  Banker,  22  N.  T. 
Super.  467;  Main  v.  Eaele,  1  E.  1") 
Smith  619;  Dobson  v.  Kuhnla.  20  NTS 
771:  Packard  v.  Getman,  6  Cow.  757. 
16  AmD  475. 

N.  C. — Elm  City  Lumber  Co.  v. 
ChlIderho.se,  167  N.  C.  34,  83  SE  22. 

Or. — Aldrlch  v.  Columbia  R.  Co.,  89 
Or.  263,  64  P  455. 

R,  I. — Jodoln  V.  Archambault,  85 
R.  1.  316,  86  A  907. 
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CUSTOMS  AND  USAGES 


[§§  40-41 


of  persons,^  or  contracts*  in  regard  to  which  they 
prevail.  Thus,  a  usage  prevailing  in  regard  to  the 
relation  of  landlord  and  tenant  will  not  apply  to  a 
ease  of  vendor  and  purchaser;^  nor  will  a  usage  for 
a  bank  teller  to  issue  certificates  of  deposit,  authorize 
him  to  certify  checks;*  nor  will  a  usage  to  deliver 


S.  C. — Colcock  V.  Louisville,  etc, 
R.  Co.,  82  S.  C.  L.   329. 

S.  D.— Dlstad  y.  Shanklib,  15  S.  D. 
607,  90  NW  161. 

Tex. — Taylor  y.  Jackson,  (Civ.  A.) 
180  SW  1142;  Klapproth  v.  Bmlth, 
(Civ.  AJ    144   SW   688. 

[a]  Olnatratloiui. — (1)  Where 
there  Is  no  evidence  that  a  local  agent 
for  machinery  has  a  note  taken  by 
him  for  machinery  in  his  posseBslon 
at  the  time  payment  was  made  there- 
on. It  Is  error  to  admit  evidence  of  a 
custom  for  such  notes  to  be  returned 
to  the  local  agents  for  collection. 
Rhodes  v.  Belchee,  36  Or.  141,  59  P 
117.  1119.  (2)  In  an  action  for  the 
value  of  personalty  which  plaintiff 
was  to  recelye  for  effecting  an'  ex- 
change of  land  of  defendant  for 
store  property  and  which  plaintiff 
had  not  received  because  defendant 
refused  to  complete  the  trade,  it  was 
proper  to  exclude  evidence  that  It  Is 
the  custom  of  land  agents  to  get  the 
best  possible  terms  from  the  owner, 
and  then  get  all  possible  from  the 
other  party.  Dlstad  v.  Shanklln,  16 
S.  D.  607,  90  NW  151.  (3)  Any  cus- 
tom In  trade  that  a  sales  agent  may 
sell  soiled  samples  would  not  avail 
one  loaning  money  thereon  to  the 
agent,  he  not  having  made  the  loan 
on  them  as  soiled  samples.  Cleveland 
Knitting  Mills  Co.  v.  Shaff,  160  App. 
Div,  107,  146  NTS  109.  (4)  A  custom 
of  a  compress  company  to  deliver  cot- 
ton to  the  party  who  had  placed  it  in 
the  company's  warehouse  on  sur- 
render by  him  of  receipts  of  the 
compress  company  which  he  owned 
for  an  equal  number  of  bales,  wheth- 
er the  receipts  were  originally  Issued 
to  him  or  not,  does  not  justify  a  de- 
livery to  a  person  presenting  receipts 
which  he  did  not  own.  Citixens'  Bank 
V.  Arkansas  Compress,  etc.,  Co.,  80 
Ark.  601,  96  SW  997,  117  AmSR  102. 
(6)  A  carrier's  usage  being  to>  give 
notice  of  the  arrival  of  goods  at  the 
consignee's  store,  he  is  not  obliged 
to  seek  him  elsewhere.  Ely  v.  New 
Haven  Steamboat  Co.,  53  Barb.  (N. 
T.)  207.  (6)  On,  an  issue  whether 
plaintifF  did  certain  work  for  defend- 
ant under  a  contract  or  by  the  day, 
the  question  whether  in  plaintlfTs 
business  it  was  customary  to  enter 
into  contracts  by  accepting  bids  was 
Immaterial.  Jodoln  v.  Archambault, 
35  R.  I.  316,  86  A  907.  (7)  In  an  ac- 
tion to  charge  defendants  for  loss  of 
a  horse  and  buggy  hired  by  defend- 
ants' minor  sons,  It  was  error  to  ad- 
mit evidence  for  plaintiff  of  a  cus- 
tom among  the  people  of  the  particu- 
lar town  to  permit  their  children  to 
hire  horses  and  buggies.  Klapproth 
V.  Smith.  (Tex.  Civ.  A.)  144  SW  688. 
48)    A    custom    that   a    contractor    to 

■  "shoot"  a  gas  well  for  the  owner 
shall  have  the  use  of  the  owner's 
drilling  tools  free  does  not  control 
In  case  the  contractor  is  required  to 
repair  damages  to  the  well  caused  by 
an  explosion.  Independent  Torpedo 
Co.  V.  J.  E.  Clark  Oil  Co.,  48  Ind.  A. 
124,  95  NE!  592.  (9)  A  custom  of  ten- 
ants In  apartment  buildings  to  car- 
pet the  hall  and  stairs  cannot  operate 
to  create  an  implied  contract  on  one 
of  several  tenants  of  such  a  building 
to  reimburse  a  third  person  for 
money  expended  for  carpets  so  used. 
Dobson  v.  Kuhnia,  20  NTS  771.  (10) 
A  custom  to  give  abstract  of  title  to 
land  upon  a  sale  does  not  amount 
to  a  custom  that  the  deed  and  ab- 
stract must  be  satisfactory  to  the 
proposed  purchaser.  Brlllhart  v. 
Beever,  (Tex.  Civ.  A.)  198  SW 
973 

[b]  muior    ewrtona    la.    Bagtaad 


are  not  extended  to  cases  not  clearly 
falling  within  tlteir 'scope.  Rlchardr 
son  V.  Walker,  2  B.  &  C.  827,  »  ECL 
367,  107  Reprint  590.  Muggleton  y. 
Barnett,  2  H.  &  N.  653,  167  Reprint 
270;  Arthur  v.  Bokenham,  11  Mod. 
148,  88  Reprint  957;  Denn  v.  Spray,  1 
T.  R.  466.  99  Reprint  1201. 

3.  Cal.— Xiaver  v.  Hotaling,  46  P 
1070. 

III. — O'Qallagher  v.  Iiockhart.  263 
111.  489,  105  NB  295,  52  L.RANS 
1044. 

Iowa. — Deane  v.  Everett,  90  Iowa 
242,  57  NW  874. 

Md.— Canby  v.  Prick.  8  Md.  163. 

Mass. — Stone  v.  PiUsbury,  167 
Mass.    332,    46    NE    768. 

Mich.— Wright  V.  Caldwell,  3  Mich. 
61. 

Minn.— Dike  v.  Pool,  16  Minn.  315. 

Miss.— Postal  Tel.  Co.  v.  Willis,  98 
Miss.   540,    47   S    380.     ' 

N.  J. — Overman  v.  Hoboken  City 
Bank,   30  N.  J.  L.  61. 

N.  T. — Waugh  V.  Seaboard  Bank, 
64  N.  T.  Super.  283  [rev  on  other 
grounds  116  N.  T.  42,  21  NE  679]. 

Eng. — Mensies  v.  Lightfoot,  L>.  R. 
11  Eq.  459;  Daun  v.  London  Brew- 
ery Co.,   L.   R.   8  Ekj.   155. 

[a]  niurtnttloBSj — (1)  A  custom 
for  passengers  on  a  boat  to  place 
their  baggage  thereon  without  notice 
to  the  officers  will  not  protect  one 
who  does  not  accompany  a  trunk 
which  he  leaves  In  this  way,  and  who 
is  therefore  not  a  "passenger." 
Wright  V.  Caldwell,  3  Mich.  51.  (2) 
A  'custom  giving  to  brokers  a  certain 
commission  will  not  help  a  middle- 
man (Rupp  V.  Sampson,  16  Gray 
(Mass.)  398,  77  AmD  416)  (3)  or 
one  who  Is  not  strictly  a  broker 
(Canby  v.  Frlck,  8  Md.  163;  Main  v. 
Eagle,  1  B.  D.  Smith  (N.  T.)  619). 
(4)  A  custom  of  hardware  merchants 
will  not  be  extended  to  help  com- 
mission merchants.  Field  v.  Bank- 
er, 22  N.  Y.  Super.  (N.  Y.)  467.  (5) 
A  usage  among  wholesale  merchants 
dealing  in  other  kinds  of  goods  was 
not  admissible  to  show  the  authority 
of  a  traveling  agent  to  fix  the  price 
of  iron  safes  sold  by  him.  Deane 
V.  Everett,  90  Iowa  242,  67  NW  874. 
(6)  A  usage  as  to  the  term  of  em- 
ployment of  traveling  salesmen  can- 
not affect  a  party  employed  on  a 
share  of  the  profits  of  his  sales.  Dike 
V.  Pool,  15  Minn.  315.  (7)  A  cus- 
tom, whereby  books  sent  by  publish- 
ers to  literary  critics  for  purposes 
of  review  become  the  property  of 
the  critics,  does  not  apply  -to  books 
of  reference  sent  by  a  publisher  to 
one  under  contract  with  hlrti  to 
write  certain  articles.  Ranous  v. 
Hughes,  19  Misc.  46,  42  NYS  519. 
(8)  A  firm  having  delivered  to  a 
telegraph  company  a  telegram  ac- 
cepting plaintlfTs  offer  to  sell  cot- 
ton, plaintiff  who  had  allowed  the 
firm  to  retract  their  acceptance  by 
telephone  while  the  telegram  lay  un- 
delivered in  the  company's  office, 
could  not  show,  to  establish  liabil- 
ity of  the  telegraph  company  for 
negligent  delay  In  delivery,  a  custom 
In  the  cotton  business  whereby  a 
telegraphic  acceptance  of  an  offer 
does  not  become  binding  until  ac- 
tually delivered  to  the  addressee. 
Postal  Tel.  Co.  v.  Willis,  93  Miss. 
540,  47  S  380.  (9)  A  custom  of 
architects  and  builders  to  regard  a 
building  line  restriction  as  applying 
only  to  the  main  front  wall  of  a 
building,  which  custom  was  not 
shown  to  have  prevailed  generally 
among  the  grantees  of  the  lots  in 
a  restricted  subdivision,  could  not 
be  considered  In  construing  the  par- 


goods  to  a  mate  of  a  ship  justify  delivery  to  any  one 
else.^ 

[}  41]  C.  Oolutnution  of  Statntea,  Comrtita- 
tions,  and  Chartars.  Usage  may  be  admitted  to  ex- 
plain ambiguities  in  statutory  language  where  it 
can  fairly  be  presumed  that  the  statute  was  drawn 

ticular  restriction.  O'Gallagher  v. 
Lockhart,  263  111.  489,  106  NE  296, 
52  LRANS  1044.  (10)  Although 
dealers  with  a  "clearing-house"  will 
be  bound  by  Its  usages,  they  can- 
not bind  persons  not  parties  to  the 
association.  Overman  v.  Hoboken 
City  Bank  SO  N.  J.  L.  ■  61.  (11) 
Where  plaintiffs  agreed  to  purchase 
from  defendants  certain  oil  which 
defendants  had  received  as  security 
for  a  loan,  evidence  of  a  custom 
among  members  of  the  petroleum  ex- 
change whereby  all  oil  must  have 
storage  charges  paid  up  to  the  date 
of  delivery  is  not  admissible  to  bind 
defendants,  although  they  were 
members  of  that  exchange,  since  this 
transaction  was  made  In  their  ca- 
pacity as  bankers  rather  than  as 
brokers.  Waugh  v.  Seaboard  Bank. 
64  N.  T.  Super.  283  [rev  on  other 
grounds  116  N.  T.  42.  21  NB 
679]. 

4.    Mass. — ^Melgs    v.    Mutual    Mar. 
Ins.  Co..  2  Cush.  489. 

Minn. — Janney    v.    Boyd,    SO   Minn. 
319.   16    NW   308. 

Pa. — Cosgrove     v.     Woodward.     49 
Pa.    Super.    228. 

R.    I.— Nichols   V.    De    Wolf,    1    R. 
I.    277.  , 

Tex. — Qreer  v.  Marble  Falls  First 
Nat.    Bank.    (Civ.    A.)     47    SW    1045. 

Wis. — Mowatt  V.  Wilkinson,  110 
Wis.   176,    85   NW  661. 

[a]  ZUnstratloas.— (ly  In  an  ac- 
tion against  a  commission  merchant 
on  a  contract  for  the  outright  pur- 
chase of  cattle  made  with  defend- 
ant's agent,  an  Issue  as  to  the  cus- 
tom of  commission  merchants  with 
reference  to  advance  on  shipments 
Is  Immaterial.  Qreer  v.  Marble  Falls 
First  Nat.  Bank.  (Tex.  Civ.  A.)  47 
SW  1046.  (2)  A  usage  showing  when 
a  voyage  is  at  an  end  so  far  as  the 
payment  of  premium  notes  is  con- 
cerned cannot  be  Introduced  to  show 
when  a  voyage  terminates  as  regards 
the  payment  of  losses.  Meigs  v. 
Mutual  Mar.  Ins.  Co.,  S  Cush. 
(Mass.)  439.  (3)  A  usage  of  a  cap- 
tain of  a  boat  to  sign  bills  of  lading 
for  articles  deliverable  at  otte  port 
Is  no  proof  of  authority  to  sign 
bills  of  lading  for  a  different  port. 
Nichols  V.  De  Wolf.  1  R.  I.  277.  (4) 
A  usage  to  saw  logs  In  the  order 
in  which  they  came  to  the  mill  when 
the  contract  did  not  require  contin- 
uous sawing  was  held  not  to  apply 
to  b.  contract  to  saw  '"as  fast  as  he 
could."  Mowatt  V.  Wilkinson,  110 
Wis.  176,  86  NW  661.  (5)  An  al- 
leged custom  that  a  cable  contract 
is  not  considered  as  completed  until 
a  credit  is  cabled  to  a  reliable  bank- 
ing house  to  take  up  the  bill  of  lad- 
ing is  not  a  condition  precedent  to 
the  making  of  the  contract  between 
merchants  of  a  foreign  country  and 
commission  merchants  of  this  coun- 
try.    Cosgrove  v.  WoodwaM,   4?    Pa. 


Super.  228.  (6)  Proof  of  the  usai^e 
of  commercial  travelers  and  of  the 
houses  which  they  represent  an  to 
their  authority  to  receive  payment 
for  goods  sold  by  them  Is  Immate- 
rial on  the  question  of  the  authority 
of  such  a  traveler  to  receive  pay- 
ment for  goods  sold  by  him  for  a 
house  which  he  did  not  represent. 
Janney  v.  Boyd,  30  Minn.  <19,  16  NW 
308. 

5.  Hendrickson  v.  Ivlns,  1  N.  J. 
Bq.  662. 

e.  Mussey  v.  Eagle  Bank,  9  ICetc. 
(Mass.)    306. 

7.  Packard  v.  Oetman,  6  <3ow.  (N. 
T.)  757,  16  AmD  476;  Leigh  v.  Smith. 
1  C.  ft  P.  688,  R.  A  M.  f24,  12  BX;L. 
862. 


SV>r  latw  MMM(  d«T«lapa«Bts  and  ohaafM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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with  reference  to  such  usage.*  And  so  usage  may 
be  admitted,  especially  if  the  statute 'ia  an  ancient 
one^  to  show  the  practical  construction  which  has 
been  given  it.'  In  a  like  manner  the  construction 
given  to  a  statute  of  another  state  by  usage  may  be 
8hovn.^°  In  the  construction  of  ancient  charters 
and  grants,  the  court  may  always  resort  to  evidence 
of  contemporaneous  and  subsequently  continuing 
nsage  under  them.** 

Corporate  charter.  Corporate  charters  may  be 
interpreted  by  custom  and  usage.*'  But,  although 
usage  ia  competent  to  explain  doubtful  terms  in  a 
charter,  it  is  not  as  to  plain  general  terms;"  nor 
is  nsage  admissible  in  evidence  if  it  is  repugnant 
to  the  express  terms  of  the  charter." 


ConBtitational  proTiaions.  The  usage  of  the  gov- 
ernment in  construing  a  constitutional  provision  is 
entitled  to  consideration  in  determining  doubtful 
constitutional  questions.*''  And  a  like  rule  has  been 
applied  to  the  construction  of  constitutions  of  pri- 
vate organizations.** 

[i  42]  D.  In  ParticnUr  Belatioiis  and  Callings 
—1.  Banks  and  Banking;  Negotiable  Paper.  The 
usage  of  banks  in  respect  to  the  powers  and  duties 
of  their  ofBcers,  so  far  as  such  usage  is  known  to 
the  business  public,  enters  into  and  qualifies  the 
contracts  made  by  such  banks  through  their  offi- 
cers.*' So  the  custom  of  a  bank  and  its  ordinary 
methods  of  transacting  business,  including  the  pre- 
scribed forms  of  notes  offered  for  discount,  enter 


8.  U.  S. — HcKeen  v.  Delancy,  6 
Cranch  22,  8  L.  ed.  25;  U.  S.  v.  E>ne 
River  LoKKing.  etc..  Co.,  8>  E>d.  907. 
32  CCA  406;  Love  v.  Hinckley.  16 
F.  Cas.  No.   8,548,  Abb.  Adm.   4S6. 

Cal. — Pec.  V.  Borda,  105  Cal.  636, 
38   P   1110. 

La. — Kemlon  v.  Hills,  1  La.  Ann. 
419. 

Md. — ^Frazler  v.  Warfleld.  13  Md. 
379:  Bandel  v.  Isaac,  13  M4.   202. 

Mass. — Cambridge  v.  Lexinston,  17 
Pick.    222. 

Mich. — Cameron  v.  Merchants', 
etc..   Bank.   37  Mich.   240. 

N.  H. — Bailey  v.  Rolfe.  16  N.  H. 
247. 

N.  3. — State  V.  Piatt,  24  N.  J.  L. 
108;  Taylor  v.  Grlswold,  14  N.  J.  L. 
222,  27  AmD  IS;  Board  v.  Cronk,  6 
N.   J.    I>.    119. 

N.  T. — Jackson  v.  Oumaer,  2  Cow. 
562;  Meriam  v.  Haraen,  2  Barb.  Ch. 
232. 

Oh. — Chestnut  v.  Shane,  16  Oh.  599, 
47  AmD  387. 

Pa. — Miller  v.  Wlfglns,  227  Pa. 
5(4,  76  A  711,  19  AnnCas  »42;  Steiner 
V.  Coxe.  4  Pa.  13;  McFerran  v.  Pow- 
ers,  1   Sen.  &  R.   102. 

S.  C. — ^Blder  v.  Charlotte,  etc.,  R. 
Co..    IS    S.   C.    279.^ 

Tenn. — ^Polk  v.  tini.  2  Overt  167 
note. 

Vt. — Sherwln  v.  Bugbee.  16  Vt.  439. 

Ene. — Atty.-Gen.  v.  Parker,  3  Atk. 
576.  26  Reprint  1132,  1  Ves.  43,  27 
Reprint  879;  Bank  of  England  v.  An- 
derson, 3  Blng.  N.  Cas.  689,  32  SCL 
273.  132  Reprint  638;  Buckingham 
V.  Drury,  3  Bro.  P.  C.  492,  1  Reprint 
1454,  2  Eden  60,  28  Reprint  818; 
London  v.  Long,  1  Campb.  22;  Dun- 
bar V.  Roxburghe,  3  CI.  &  F.  '  336, 
S  Reprint  1482;  Rex  v.  Aire,  etc., 
Nav.  Co.,  2  T.  R.  660,  100  Reprint 
356;  Atty.-Gen.  v.  Newcombe,  14  Ves. 
Jr.  1,  33  Reprint  422;  Atty.-Gen.  v. 
Fnrster,  10  Ves.  Jr.  335,  32  Reprint 
874. 

See  Statutes  [36  Cyc  1139]. 

[al  Xntenrtata  conunero*  oon^ 
aiiMdoa. — "The  words  and  phrases 
employed  In  a  tariff  approved  by  the 
Interstate  Commerce  Commission 
seem  to  be  subject  to  the,  same  rules 
of  construction  as  when  used  In 
legislative  acta."  Chicago,  etc.,  R. 
Co.  V.  Dodson,  25  Okl.  822.  881,  107 
P  921  (holding  that  a  recognized 
custom  or  usage  with  reference  to 
payment  by  a  railroad  company  of 
charges  for  compressing  cotton, 
such  charges  being  Included  in  the 
rate  for  transportation.  Is  admis- 
sible to  explain  .the  meaning  of  the 
terms  "uncompressed  cotton,  any 
quantity,"  and  "compressed  cotton, 
any  quantity,"  used  In  a  tariff  sheet). 

9.  Sage  V.  Wilcox,  6  Conn.  81; 
Cole  V.  Skrainka,  37  Mo.  A.  427; 
Atty.-Oen.  v.  Dublin,  38  N.  H.  469; 
Ex  p  Leland,  10  S.  C  L.  460. 

lOi.     Dyer  v.   Smith,   12  Conn.   884. 

11.  Brookhaven  v.  Strong,  60  N. 
T.  56  raff  1  Thomps.  &  C.  416]; 
Livingston  v.  Ten  Broeck,  16  Johns. 
W.  T.)  14,  8  AmD  287;  Atty.-Gen. 
V.  Parker,  3  Atk.  576,  26  Reprint 
1182;  Cooke  v.  Booth,  2  Cowp.  822, 
98  Reprint  1880;  Weld  v.  Hornby,  7 


E^ast  195,  103  Reprint  75;  Rex  v. 
Osboume,  4  East  327,  102  Reprint 
866;  .Bradley  v.  Newcastle-upon- 
Tyne,  2  E.  &  B.  427,  75  ECL  427, 
118  Reprint  826;  Withnell  v.  Gar- 
tham  1  Eap.  322;  Beaufort  v.  Swan- 
sea, 3  Exch.  413,  164  Reprint  905,  23 
ERC  697;  Waterpark  v.  Pennell,  7  H. 
L.  Cas.  650,  11  Reprint  259;  Wadley 
V.  Bayllss,  5  Taunt.  752,  1  ECL  385, 
128  Reprint  887;  Rex  v.  Bellrlnger, 
4  T.  R.  811,  106  Reprint  1315;  Gape 
V.  Handley,  3  T.  R.  288  note,  100 
Reprint  579;  Blankley  v.  Winstanloy, 
3  T.  R.  279,  100  Reprint  574;  Atty.- 
Gen.  V.  Forster,  10  Ves.  Jr.  336,  32 
Reprint    874. 

la.  U.  S.— Pawlet  V.  Clark,  9 
Cranch  292,  3  L.  ed.  735. 

Me.— Trott  v.  Warren,  11  Me.  227. 

Md. — Hager's-Town  Turnp.  Road 
Co.  V.  Creeger,  6  Harr.  &  J.  122,  9 
AmD    495. 

Mass. — Smith  v,  Cheshire,  13  Gray 
318;  Society,  etc.,  v.  Davis,  3  Mete. 
133;  Spaulding  v.  Lowell,  23  Pick. 
71;  WlUard  v.  Newburyport,  12 
Pick.  227;  Stockbrldge  v.  West 
Stockbridge,  12  Mass.  400;  Dilling- 
ham V.   Snow,   6   Mass.    647. 

N.  H. — Bow  V.  Allenstown,  34  N. 
H.    361,    69    AmD    489. 

N.  J. — Taylor  v.  Grlswold,  14  N. 
J.   L.    222,   27    AmD   S3. 

N.  T. — Roble  V.  Sedgwick,  35 
Barb.  319  [aff  4  Abb.  Dec.  73]; 
All  Saints'  Church  v.  Lovett,  1  N. 
T.  Super.  213;i  Dutchess  Cotton  Man- 
ufactory V.  Davis,  14  Johns.  238, 
7    AmD    459. 

Eng. — Rex  v.  Davie,  6  A.  &  E.  374, 
33  ECL  210,  112  Reprint  143;  Rex 
V.  Mashlter.  6  A.  &  B.  153,  33  ECL 
101,  112  Reprint  68;  Atty.-Oen.  v. 
Parker,  3  Atk.  676,  26  Reprint  1182, 
1  Ves.  43,  27  Reprint  879;  Rex  v. 
Attwood,  4  B.  &  Ad.  481.  24  ECL 
213,  110  Reprint  536;  Clark  v.  Den- 
ton, 1  B.  &  Ad.  92,  20  ECL  409,  109 
Reprint  721;  Clark  v.  Le  Cren.  9  B. 
&  C.  52,  17  ECL  33,  109  Reprint 
20;  Rex  v.  Westwood,  4  B.  &  C.  781, 
10  ECL  799,  107  Reprint  1251.  7  Blng. 
1,  20  ECL  11,  131  Reprint  1,  4 
Bllgh.  N.  S.  213,  5  Reprint  76.  2  Dow 
&  CI.  21,  6  Reprint  637;  Carter  v. 
Sanderson,  5  Blng.  79,  16  ECL  480, 
130  Reprint  990;  Woolley  v.  Idle,  4 
Burr.  1951,  98  Reprint  16;  Hesketh 
V.  Braddock.  3  Burr.  1847,  97  Re- 
print 1130:  Rex  v.  Spencer,  3  Burr. 
1827,  97  Reprint  1121;  Harrison  v. 
Godman,  1  Burr.  12,  97  Reprint  161; 
Calchester  v.  Goodwin.  Carter  114, 
124  Reprint  869;  Rex  v.  Toralyn,  Cas.  t. 
Hardw.  318,  95  Reprint  206:  Case 
of  Corporations,  4  Coke  77b,  76  Re- 
print   1052;    Shrewsbury    v.    Hart,    1 

C.  &  P.  113.  12  ECL  78;  Wallls'  Case. 
Cro.  Jac.  665,  79  Reprint  476-  Dalles 
v.  Morgan,  1  Cromp.  &  J.  687,  148 
Reprint  1667;  London  v.  Compton,   7 

D.  &  R.  597,  16  ECL  299;  Rex  v. 
Tappenden,  3  East  186,  102  Reprint 
569;  Withnell  v.  Gartham,  1  Esp. 
322;  Lee  v.  Wallls,  1  Ld.  Ken.  292, 
96  Reprint  997;  Clerk  v.  Tucket.  3 
Lev.  281,  83  Reprint  690;  Dundee 
Harbour  v.  Dougall,  1  Macq.  317; 
BoBworth  V.  Budgen,  7  Mod.  469,  87 
Reprint  1355;  Grafton's  Case,  1  Hod. 


10,  86  Reprint  691;  Perkins  v.  Cut- 
lers' Co.,  1  Selw;  li46;  Rex  v.  Groa- 
venor,  1  Str.  1193,  93  Reprint  1121; 
Bosworth  v.  Hearne,,  Str.  1085,  93 
Reprint  1047;  Fazakerley  v.  Wilt- 
shire, Str.  462.  93  Reprint  636-;  Rex 
v.  Feversham,  8  T.  R.  352,  101  Re- 
print 1429;  Rex>v.  Coopers'  Co.,  7  T. 
R.  643,  101  Reprint  1123;  Rex  v.  Mil- 
ler, 6  T.  R.  268,  101  Reprint  547; 
Player  v.  Vere,  T.  Raym.  288.  83 
Reprint  149;  PJayer  v.  Jones.  Vent. 
21,  86  Reprint  15;  Atty.-Gen.  v.  New- 
combe, 14  Ves.  Jr.  1,  33  Reprint 
422:  Taylors'  Co.  v.  Glazby,  2  WIls. 
C.  P.  266,  95  Reprint  802;  Bodlvlc 
V.  Fennell,  1  Wfls.  C.  P.  233,  95 
Reprint    692. 

13.  Rex  V.  Grout,  1  B.  &  Ad.  104. 
20  ECL  414,  109  Reprint  725;  With- 
nell V.  Gartham,  1  Esp.  322;  Rex  v. 
Johns,  Lofft  76,  98  Reprint  541;  Davis 
V.  Waddlngton,  7  M.  &  G.  37,  49  ECL 
37,  135  Reprint  15;  Tewkesbury  v. 
Bricknell,  2  Taunt.  120.  127  Reprint 
1022,  7  ERC  260;  Blankley  v.  Win- 
stanley,  3  T.  R.  279,  100  Reprint  674; 
Lucton  Free  School  Governors  v. 
Scarlett,  2  T.  ft  J.  330,  148  Reprint 
945. 

14.  Benolt  v.  Conway,  10  Allen 
(Mass.}  528;  Hood  v.  Lynn,  1  Allen 
(Mass.)    103;   Butler  v.   Charlestown. 

7  Gray  (Mass.)  12;  Rex  v.  Sal  way, 
9  B.  ft  C.  424,  17  ECL  194,  109  Re- 
print 158;  Powell  v.  Rex,  2  Bro.  P. 
C.  298,  1  Reprint  956;  Rex  v.  Ches- 
ter, 1  M.  &  S.  101,  105  Reprint  38; 
Haddock's  C^se,  T.  Raym.  436;  83 
Reprint   227. 

16.  State  V.  Sorrells.  15  Ark.  664; 
Solomon  V.  CartersvUIe,  41  Oa. 
157. 

18.  In  re  Hayes,  37  Misc.  264. 
75  NTS  312  (holding  that  where  the 
constitution  of  the  New  York  Stock 
Exchange  is  ambiguous  as  to  the 
disposition  of  the  proceeds  of  the 
membership  of  an  Insolvent  mem- 
ber, and  the  debt  was  due  to  a 
Arm.  a  member  of  which  is  a  mem- 
ber of  the  Exchange,  usage  may 
be  proved  In  order  to  give  the  effect 
Intended    thereby). 

17.  II.  S. — Metropolis  Bank  v. 
New  England  Bank,  1  How.  234, 
11  L.  ed.  116:  Brent  v.  Metropolis 
Bank,  1  Pet.  89,  7  L.  ed.  65;  Yeaton 
V.    Alexandria    Bank,    5    Cranch    49, 

8  L.  ed.   38. 

Conn. — Stamford  Bank  v.  Ferris, 
17  Conn.  269;  Hartford  Bank  v.  Sted- 
man,  3  Conn.  489.  ^ 

Ga. — Toumans  Jewelry  Co.  v. 
Riackshear  Bank,  141  Ga.  367.  80 
SE   1005. 

Mass. — City  Bank  v.  Cutter.  3 
Pick.  414;  Whitwell  v.  Johnson.  17 
Mass.  449.  9  AmD  165;  Smith  v. 
Whiting.  12  Mass.  6,  7  AmD  25: 
Blanchard  v.  Hllliard,  11  Mass.  85; 
Lincoln,  etc..  Bank  v.  Page,  9  Mass, 
155,  6  AmD  52;  Wldgery  v.  Munroe. 
6  Mass.  449;  Jones  v.  Fates.  4  Mass. 
245. 

Minn. — Taylor  v.  Minneapolis  First 
Nat.  Bank,  etc..  119  Minn.  525,  138 
NW  783,  AnnCa8l914A  1302. 

N.  T. — Pattiaon  v.  Syracuse  Nat. 
Bank.  80  N.  Y.  82,  36  AmR  682  Faff 
17   Hun    419];    Pope  v.   Albion    Bank 
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into  the  contract  of  those  giving  notes  for  the  pur- 
7)086  of  having  them  discounted  at  such  bank.** 
And  these  usages  have  been  received  in  evidence  and 
held  binding:  A  usage  that  in  the  absence  of  the 
cashier  the  president  signs  drafts  and  checks;'* 
or  that  either  teller  or  cashier  may  certify  checks;*' 
the  custom  of  banks  in  that  vicinity  to  borrow  money 
without  special  authority  of  the  board  of  direc- 
tors;** a  usage  as  to  the  proper  person  to  receive 
payment  for  the  bank;''  the  usage  of  a  bank  as  to 
demand  and  notice;*^  the  usage  of  depositors  in  cer- 
tain banks  to  deposit  checks  on  the  same  or  the 
next  day  after  the  day  on  which  they  were  received, 
'and  of  the  bank  immediately  to  return  any  checks 
from  the  "clearing-house"  which  the  bank  has  no 
funds  to  cover  ;*^  a  custom  on  the  part  of  banks  of  a 
particular  place  to  demand  payment  and  give  notice 
to  indorsers  of  n^otiable  paper  on  the  fourth  day  of 
grace;*'  a  custom  as  to  the  time  in  which  a  bank 
shall  present  a  check  which  it  has  received  for  col- 
lection*' and  making  it  the  duty  of  the  bank  to 
notify  all  indorsers,*'  or  giving  it  the  right  to  re- 
ceive payment  otherwise  than  in  money;** -a  custom 
of  banks  to  pass  exchange  drawn  by  a  dealer  in  cot- 
ton, on  his  foreign*  customer,  to  the-  credit  of  the 
dealer,  and  to  allow  him  to  pay  the  persons  of  whom 
be  had  bought  the  cotton  with  his  checks  on  the 
banks;**  a  usage  of  the  banks  in  a  city  to  receive 


on  deposit  for  its  customers  checks  drawn  on  the 
other  banks  by  their  respective  depKJsitors,  and  to 
make  exchanges  of  checks  and  pay  balances  every 
business  day  between  two  and  four  o'clock,  and 
if  checks  are  received  after  the  exchange^  have  been 
made  to  hold  them  until  the  next  day,  and  if  a 
check  is .  dishonored  to  return  it  to  the  bank  from, 
which  it  came  and  receive  the  money  paid  in  lien 
of  it;*"  a  custom  for  the  cashier  aiid  teller  of  a. 
bank  to  whom  a  check  drawn  upon  another  banli 
was  presented  and  payment  or  purchase  requested 
by  an  unknown  bearer,  to  take  means  to  assure  him- 
self that  all  was  right,  and  for  the  drawee  bank, 
upon  receiving  a  check  through  another  bank,  to 
assume,  relying  upon  the  custom,  that  such  in- 
-quiries  had  been  made;**  a  custom  which  fixed  the 
time  within  business  hours  when  the  conditional 
payment  of  a  note,  made  by  the  note  having  gone 
through  a  dearing-hoqse,  became  absolute;**  a  usage 
of  a  bank  to  receive  bills  for  discount,  witboot  any 
purpose  or  practice  on  its  part  to  present  them  for 
payment  ;**  a  custom  among  banks  to  return  checks, 
in  case  of  a  mistake,  which  have  been  paid  through 
the  clearing-house  before  2  P.  M.  on.  the  day  of 
presentation;**  and  a  custom  that  a  bank  which  in 
good  faith  receives  a  check  from  a  depositor  and 
passes  it  to  his  credit,  and  on  the  same  day  pays 
and  charges  against  such  deposit  checks  drawn  by 


57  N.  T.  126.  And  see  Shimmel  v. 
Erie    R.    Co.,    6    Daly    396. 

Tenn. — Neltter  v.  Knoxville  Bank, 
1  Head  162. 

B.  C. — Macdonald  v.  Vancouver 
Bank,  22  B.  C.  310. 

As  to  naar*a  of  olcariiur  boos* 
see   Banks  and  Banking   1   1008.. 

18.  Fowler  v.  Brantly,  14  Pet.  (U. 
S.)    318,   10   L.   ed.   473. 

19.  Wharton  Agency  !  675  felt 
Palmer  v.  Yates,  6  N.  T.  Super.  -137 ; 
Nellter  v.  Knoxville  Bank,  1  Head 
(Tenn.)    162]. 

90^  Merchants'  Nat.  Bank  v.  Bos- 
ton State  Nat.  Bank.  10  Wall.  (U. 
S.)  604.  19  L.  ed.  1008;  Cooke  v. 
State  riat.  Bank,  52  N.  T.  96,  11 
AmD  667;  Meads  v.  Merchants'  Bank, 
25  N.  T.  143,  82  AmD  331;  Farmers', 
etc..  Bank  v.  Butcher's,  etc.,  BtCnk, 
16  N.  T.  125,  69  AmD  678:  Clarke 
Nat.  Bank  v.  Albion  Bank,  52  Barb. 
(N.  T.)  692;  Willets  v.  Phoenix 
Bank,  9  N.  Y.  Super.  121,  11  NYLeg 
Obs  211;  Qirard  Bank  v.  Pennsylva- 
nia Tp.  Bank.  39  Pa.  92,  80  AmD 
607.  Contra  U.  S.  Bank  v.  Fleck- 
ner,  8  Mart.  (La.)  309,  13  AmD  287; 
Mussey  v.  Eagle  Bank,  9  Mete. 
(Mass.)    306. 

31.  Huntington  First  Nat.  Bank 
V.  Arnold,  156  Ind.  487,  60  NB 
134. 

33.  Stamford  Bank  v.  Ferris,  17 
Conn.  269;  Palrfleld  v.  Adams,  18 
Pick.  (Mass.)  381;  New  England 
Mar.  Ins.  Co.  v.  Chandler,  16  Mass. 
276;  East  Riv6r  Nat.  Bank  v.  Oove, 
67    N.    T.    697. 

S3.  U.  S. — ^Brent  v.  Metropolis 
Bank,  1  Pet.  89,  7  L.  ed.  66;  Wash- 
Ingrion  Bank  v.  Trlplett,  1  Pet.  25, 
7  L.  ed.  37;  Mills  v.  U.  S.  Bank,  11 
Wheat.  431,  6  L.  ed.  612;  Washing- 
ton Patriotic  Bank  v.  Farmers' 
Bank,  18  F.  Cas.  No.  10,811,  2  Oanch 
C.  C.  660.  But  see  Alexandria  Bank 
V.  Deneale.  2  F.  <3a8.  No.  846,  2 
Cranch  C.  C.  488. 

Ala. — Olndrat  v.  Mechanics'  Bank, 
7   Ala.    324. 

Conn. — Bridgeport  Bank  v.  Dyer,  19 
Conn.  136;  Kilgore  v,  Bulklcy,  14 
Conn.  362;  Hartford  Bank  v.  Sted- 
man,    3    Conn.    489. 

Towa. — Grlnnian  v.  Walker,  9  Iowa 
426. 

Ky. — Goddln  v.  Shipley,  7  B.  Mon. 
675. 


La. — ^Louisiana  State  Bank  ▼. 
Rowel,    6    Mart.    N.    S.    506. 

Md. — Bell  V.  Hagerstown  Bank.  7 
Gill  216;  Columbia  Bank  v.  Fitzhugh, 
1  Harr.  &  G.  239;  Raborg  v.  Colum- 
bia Bank,  1  Harr.  &  G.  231;  Colum- 
bia Bank  v.  Magruder,  6  Harr..  & 
J.  172,  14  AmD  271.  But  see  Jack- 
son V.  Union  Bank,  6  Harr.  &  J. 
146. 

Mass. — Shelburne  Falls  Nat.  Bank 
V.  Townsley,  102  Mass.  177,  3  AmR 
445;  Warren  Bank  v.  Parker,  8  Gray 
221;  (niicopee  Bank  v.  Eager,  9  Mete. 
583;  Wood  v.  Corl,  4  Mete.  203;  Bos- 
ton Bank  V.  Hodges,  9  Pick.  420; 
Taunton  Bank  v.  Richardson,  5  Pick. 
436;  City  Bank  v.  Cutter,  3  Pick. 
414;  Whltwell  v.  Johnson,  17  Mass. 
449,  9  AmD  166;  Peirce  v.  Butler,  14 
Mass.  303;  Smith  v.  Whiting.  12 
Mass.  6,  7  AmD  25;  Blanchard  v. 
Hilliard,  11  Mass.  85;  Weld  v.  Gor- 
ham,  10  Mass.  366;  Lincoln,  etc.. 
Bank  v.  Page,  9  Mass.  155,  6  AmD 
52;  WIdgery  v.  Munroe,  6  Mass.  449; 
Jones    V.    Fales,    4    Mass.    245. 

Miss. — Harrison  v.  Crowder,  14 
Miss.  464,  45  AmD  290;  Cohea  V. 
Hunt,  10  Miss.  227,  49  AmD  581; 
Commercial,  etc..  Bank  v.  Hamer,  8 
Miss.  448.  40  AmD  80;  Planters' 
Bank  V.  Markham,  6  Miss.  897,  ,37 
AmD  162;  Lewis  v.  Planters'  Bank,  4 
Miss.   267. 

Nebr. — Forbes  v.  Omaha  Nat. 
Bank,  10  Nebr.  338,  6  NW  393,  35 
AmR   480. 

N.  T.— Trask  v.  Martin,  1  E.  D. 
Smith  605,  9  NYLegObs  358;  Sheldon 
V.  Benham.  4  Hill  129,  40  AmD  271; 
Ransom  v.  Mack,  2  Hill  587,  38 
AmD  602;  Ireland  v.  Kip,  11  Johns. 
231;  Ireland  v.  Kip.  10  Johns.  490. 
And  see  Hotchkiss  v.  Artisans' 
Bank.  42  Barb.  617  [aft  2  Abb.  Dec. 
403.    2    Keyes    6641. 

Oh.— Isham  v..  Fox,  7  Oh.  St.   817, 

S.  C— Halls  V.  Howell,  16  S.  C.  L. 
426. 

Eng. — ^Heywood  v.  Pickering,  L.  R. 
9  O    B    428 

[a]  But  altlioticli  th*  tliii*  to 
maka  th«  demand  may  depend  on 
nsag*  (1)  the  omission  of  a  demand 
altogether  cannot  be  excused  by  us- 
atre.  Farmers'  Bank  V.  Duvall,  7 
Gill  &  J.  (Md.)  78.  (2)  And  where 
due  presentment  according  to  law 
has  been   made,   a  mercantile  usage 


to  make  It  in  a  different  way  Is 
Irrelevant.  Kleekamp  v.  Meyer,  5 
Mo.  A.   444. 

34.  Marrett  v.  Brackett,  60  Me. 
624.  And  see  Overman  v.  Hoboken 
City   Bank,   30   N.   J.   L.    61. 

35.  Renner  v.  (Columbia  Bank,  9 
Wheat.  (U.  S.)  581.  6  L.  ed.  166. 
See  also  Bills  and   Notes   {   623. 

Allowance  of  days  of  graoe  see 
Bills   and   Notes    SS   614-626. 

[a]  Tlu  nsage  of  banks  in  any 
portlcnlar  plaoa  to  regard  drafts  up- 
on them,  payable  at  a  day  certain 
after  date  as  checks,'  and  not  en- 
titled to  days  of  grace,  is  inadmis- 
sible to  control  the  rules  of  lav. 
Woodruff  V.  Merchants'  Bank.  25 
Wend.  (N.  Y.)  673  [aff  6  Hill  174]; 
Morrison  v.  Bailev,  B  Oh.  St.  13.  64 
AmD  632.  But  see  Minturn  v.  Fish- 
er, 4  CSil.  35;  Bowen  v.  Newell,  IJ 
N.  Y.  290,  64  AmD  650;  Champion 
V.  Gordon,  70  Pa.  474,  10  AmR  681; 
Lawson  v.  Richards,  6  Phlla.  (Fa.) 
179. 

36.  Mohawk  Bank  v.  Broderick, 
13  Wend.  (N.  Y.)  133,  27  AmD  192: 
Boddington  v.  Schlencker,  4  B.  & 
Ad.  752,  24  ECL  328;  Rickford  v. 
Ridge,   2   Campb.  537. 

37.  Utica  Bank  v.  Smedes,  3  C!ow. 
(N.  Y.)    662    [aff  20   Johns.   3721. 

38.  Levi  V.  National  Bank,  7 
CentrLJ  249;  Russell  v.  Hankey,  i 
T.  R.  12,  101  Reprint  409. 

39.  Farmers',  etc.,  Bank  v.  Slay- 
den,  8  Tex.  tlv.  A.   63,  27  SW  424. 

30.  Decatur  Nat.  Bank  v.  Murphy. 
9  111.  A.  112. 

31.  Ellis  ▼.  Ohio  Ii.  Ins.,  etc, 
Co.,    4    Oh.    St.    628,    64   AmD   610. 

[a]  A  nsag*  that  th*  word  "oer- 
tiflad,"  when  used  in  the  certifica- 
tion of  checks,  imports  an  obllRa- 
tion  on  the  part  of  the  certifying 
bank  to  pay  the  amount  stated  In 
the  cheek,  notwithstanding  the  body 
of  It  was  forged,  la  inadmissible. 
Security  Bank  v.  National  Bank  oj 
Republic,  67  N.  T.  468,  S3  AmR 
129 

33.  Atlaa  Nat.  Bank  v.  Nation^ 
Exch.  Bank,  178  Mass.  631,  60  NE 
121. 

33.  StatesvJlle  Bank  v.  PInkers. 
83   N.   C.    877. 

34.  Albers  v.  Commercial  Bank. 
9  Mo.  A.  59  [aft  85  Mo.  173,  56  AmR 
3661. 


Por  Utar  euas,  davalopmants  and  cbangaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CUSTOMS  AND  USAGES 


[17  C.  J.]     481 


him,  is  a  bona  fide  holder  for  value  of  the  deposited 
«heck.''  A  note  not  negotiable  under  the  general 
eommereial  law  may  be  shown  to  be  so  by  the  cus- 
tom ot  a'particular  locality.*' 

[f  43]  2.  Common  Carriers  and  Other  Bailees." 
In  the  case  of  common  carriers  these  customs  have 
been  recognized:  A  usage  as  to  the  kind  of  prop- 
erty the  carrier  undertook  to  carry  and  to  be  re- 
sponsible for;'*  a  usage  as  to  what  is  a  sufficient 
delireiy  of  goods  to  a  carrier ;'°  a  usage  as  to  the 
right  of  the  shipper  to  control  the  goods  while  in  the 
carrier's  custody;'"  a  usage  as  to  the  storage  of 
goods ;^*  a  usage  as  to  delivery  by  the  carrier;*' 
A  usage  as  to  notice  to  the  consignee  of  the  arrival 


of  the  goods;*'  a  usage  as  to  when  the  carrier  may 
sell  goods  in  his  charge;**  a  custom  that  a  carrier's 
piarticular  lien  for  charges  ma}^  become  a  general 
one;*'  a  custom  that  credit  given  to  the  customer 
does  not  destroy  the  lien;**  a  custom  at  the  port  of 
delivery  for  vessels  to  be  unloaded  through  an  ele- 
vator, each  vessel  waiting  its  tum;*^  and  a  custom 
among  the  railroads  in  a  particular  city  to  deliver 
consignments  billed  to  a  particular  pterson,  where 
the  bill  of  lading  does  not  read  "or  order,"  to  the 
consig^nee,  without  requiring  the  production  of  the 
bill  of  lading.*'  So  the  carrier's  reward,  .if  not 
fixed  by  agreement,  is  regulated  by  custom,**  and 


3&  National  Gold  'Bank,  etc.,  Co. 
T.  McDonald,  51  Cal.  64.  64  AmR 
(97;  Market  Bank  v.  Hartshorne,  3 
Abb.  Dec.   (N.  T.)    17S,   3  Keyes  137. 

36.  Rlndskoll  v.  Barrett,  11  Iowa 
172,  14  lotra  101.  But  see  Crouch 
T.  Credit  Fonder.  L.  R.  8  Q.  B.  874, 

10  ERC  394. 

37.  Cross  rsfursBossi 

As  to  custom  as  to  manner  of  stor- 
ing goods  see  Bailments   It   57-66. 

As  to  custom  that  bailee  Is  not  en- 
titled to  compensation  on  destruc- 
tion of  goods  see  Bailments  I  78. 
3S.    Ala. — Garey     v.     Meagher,     33 

Ala.    630:    Knox    v.     Rives,     14    Ala. 

24>,  48  AmD  97;  Hosea  v.   McCrory, 

13    Ala.     349. 
Me. — Emery  v.  Hersey,   4  Me,  407, 

IS  AmD    268. 
Hich. — Frederick      v.      Marquette, 

etc.  R.   Co..    37    Mich.    342.    26    AmR 

531. 
N.   T.— Lee   v.    Salter,    Lalor    163; 

Kemp  V.   Coughtry.   11    Johns.    107. 
Pa. — Taylor  v.   V^ells,    3  Watts  65; 

Harrington  v.  McShane,  2  Watts  443, 

27  AmD    321. 
Eng. — Walker  v.  Jackson,  10  M.  & 

W.  161,  152  Reprint  424. 
As   to   onatom    as   to   manner    or 

iMtliod   of   tranaportatloxL    see    Car- 
riers i  92. 
3>,    Ala. — C^Bannon     v.     Southern 

Express  Co.,   51   Ala.  481. 
Conn. — Converse   v.    Norwich,    etc., 

Transp.    Co.,    33    Conn.    166:    Hickoz 

T.  Naugatuck   R.   Co.,    31    Conn.    281, 

SI  AmD    143;    Meriam    v.    Hartford, 

etc.,  R.   Co.,    20    Conn.    354,    52   AmD 

144. 
Fla. — Gulf    Coast    Transp.    Co.    v. 

Howell,  70  Fla.    B44,   70   S   567.   LRA 

191SD    974. 
Ind.— Ford  v.   Mitchell,   21  Ind.  64. 
Iowa. — Green    t.    Milwaukee,    etc, 

R.  Co.,  38   Iowa   100,   41  Iowa  410. 
Mass. — Reed      v.      Richardson,      98 

Mass.   216,    93    AmD    1S5. 
N.    Y. — Tweedio    Trading     Co.      v. 

Craig,    159    App.    Dlv.    192,    144    NTS 

(4;  Blanchqrd  v.  Isaacs,  3  Barb.  388; 

Freeman   v.    Newton,    3    E.    D.    Smith 

245:    Camden,     etc.,    Transp.     Co.    V. 

Belknap,    21    Wend.    354;    Packard   v. 

Getman.   6  Cow.   757,  16  AmD  47S. 
Eng. — Buckman   v.   Levi,    3  Campb. 

414;  BurrelY  v.  North,  2  C.  &.K.  679, 

11  ECL  679;  LelKh  V.  Smith.  1  C.  & 
P.  638,  12  BCL  362;  Cobban  v.  Downe. 
i  Esp.   41. 

la]  A  oomplst*  tUUrury  cannot 
be  effected  by  a  usage.  nilnola 
Cent.  R.  Co.  v.  atnyser,  38  111.  364, 
87   AmD    301. 

*0.  Bast-India  Co.  v.  Pullen.  Str. 
(90,  93  Reprint  786.  But  see  Schief- 
felln  T.  Harvey,  Anth.  N.  P.  (N.  Y.) 
78. 

41.  Clark  V.  Barnwell,  12  How. 
IV.  8.)  272,  13  L.  ed.  986;  Baxter 
V  Leland,  2  P.  Cas.  No.  1,126,  1 
Blatchf.  526;  Lamb  v.  Parkman,  14 
F.  Cas.  No.  8.020,  1  Sprague  343; 
South  Deerfleld  Onion  Storage  Co.  v. 
New  York,  etc.,  R.  Co.,  222  Mass. 
535.  Ill  NE  867:  Harris  v.  Moody. 
)0  N.  T.  266.  86  AmD  375;  Gould 
Xr  Oliver.  4  Btng.  M.  Cas.  134,  3S 
ECL  634.  132  Reprint  740. 

48.   TJ.  8. — Bradstreet  v.  Herron,  S  F. 

117  C.  J.— 31] 


Cas.  No.  1,792.  Abb.  Adm.  309  [aft  3  F. 
Cas.  No.  1792A,  2  Blatchf.  116];  The 
Tybee,  24  P.  Cas.  No.  14,304,  1 
Woods    868. 

Ala. — Bowden  v.  R.  Co.,  148  Ala, 
29,  41  S,  294  (custom  to  deliver 
freight  without  requiring  production 
of  bill  of  lading). 

111.— Dixon  V.  Dunham,  14  111.  324. 

Ind. — Pittsburgh,  etc,  R.  Co.  v. 
Knox,   177   Ind.    344,   98   NB   295. 

Me. — Witsler  v.  Collins,  70  Me.  290, 
35  AmR  327. 

Md. — Consolidation  Coal  Co.  v. 
Shannon,  34  Md.  144;  Bertollati  v.  A 
Cargo  of  Brimstone,  11  CentrLJ  354. 

Mass. — Roach  v.  Lane,  226  Mass. 
698,  116  NB  470:  Crouoher  v.  Wilder. 
98  Mass.  322;  Chlckerlng  V,  Fowler, 
4    Pick.    871. 

N.  T. — Gibson  v.  Culver,  17  Wend. 
305,  31  AmD  297.  And  see  Cross  v. 
Beard,   26    N.   T.    86. 

Pa. — McCarty  v.  New  York,  etc., 
R.  Co.,  SO  Pa.  St.  247;  Eagle  v. 
White, '6  Whart.  605,  37  AmD  434; 
The  H.  S.  Bacon  v.  Erie,  etc.,  Transp. 
Co^  11   PlttsbLJ   35. 

Eng.— The  Felix,  L.  R.  2  A.  &  B. 
273;  Petrocochino  v.  Bott,  L.  R.  9 
C.  P.  356;  Burmester  v.  Hodgson,  2 
Campb.  488;  Rodgers  v.'  Forresters, 
2  Campb.  483;  Hide  v.  Trent,  etc, 
Nav.  Co.,  1  Esp.  36;  Garsld,e  v. 
Trent,  etc..  Nav.  Co.,  4  T.  R.  681, 
100  Reprint  1187, 

[a]  Oases  in  wlilofa  tlia  eastom 
as  to  OSUvesy  dU  aoi  p(*vaJl<— Rich- 
ardson v.  Goddard,  28  How.  (U.  S.) 
28,  16  L.  ed.  412;  Bazin  v.  Steam- 
ship, 2  F.  Cas.  No.  1,152.  8  JVall. 
Jr.  229;  The  Mary  Washington,  16 
P.  Cas.  No.  9,229.  1  Abb.  1,  Chase 
125:  Strong  v.  Certain  Quantity  of 
Wheat.  23  F.  Cas.  No.  13,641;  Sager 
V.  Portsmouth,  etc.,  R.  Co.,  31  Me. 
228.  60  AmD  659;  Haslam  v.  Adams 
Express  Co.,  19  N.  T.  Super.  236: 
Gibson  V.  Culver,  17  Wend.  (N.  Y.) 
305,  31  AmD  297:  American  Union 
Express  Co.  v.  Robinson.  72  Pa.  274: 
Galloway  v.  Hurhes,  17  S.  C.  L.  553; 
The  Sultana  v.  Chapman.  5  Wis.  464: 
Streeter  v.  Horlock.  I  Blng.  34.  8 
ECL  889.  130  Reprint  16;  Wardell 
V.  Mourlllyan,  2  Esp:  693. 

48.  U.  S.— Pulton  V.  Blake,  9  P. 
Cas.    No.    5,153,    6    Biss.    371. 

111. — Dixon  V.  Dunham,  14  IIJ.   324. 

Ky. — ^Huston  v,  Peters.  1  Hetc 
558. 

La. — Louisiana  Red  Cypress  Co.  v. 
Morgan's  Louisiana,  etc..  R.,  etc, 
Co..    7   La.    A.    (Orlerfns)    148. 

N.  Y. — Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co.,  60  N.  Y.  121: 
Ely  V.  New  Haven  Steamboat  Co..  68 
Barb.  207;  Gibson  v.  Culver.  17  Wend. 
305.    81    AmD    297. 

Pa. — McMastera  v.  Pennsylvania 
R.    Co..   69   Pa.   374,  .8   AmR   264. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive.  112  Tenn.  289,  79  SW  124, 
64    LRA    443. 

Tex. — Houston,  etc.,  R.  Co.  v.  Hill, 
60   Tex.    Civ.   A.    214.    128    8W   445. 

Vt. — Farmers'  etc.  Bank  v.  Cham- 
plain  Transp,  Co..  16  Vt.  52,  42  AmD 
491,  18  Vt.  131.  28  Vt.  186,  66  AmD 
68;  Blin  v.  Mayo,  10  Vt.  56,  33  AmD 
176. 


Wis. — ^Wood  V.  Milwaukee,  etc,  R. 
Co.,    27   Wia    541,   9   AmR   466. 

See  also  Carriers  {  343. 

44.  Kemp  v.  Coughtry.  11  Johns. 
(N.  Y.)  107;  Rapp  v.  Palmer,  8  Watts 
(Pa.)  178;  Taylor  v.  Wells,  3  Watts 
(Pa.)  66;  Pickering  v.  Busk,  15  East 
38,  104  Reprint  758.  But  see  Bryant 
V.  Commonwealth  Inc  Co.,  6  Pick, 
(Mass.i    131. 

4B.  Plnney  v.  Wells,  10  (%nn.  104; 
Chandler  v.  Belden.  18  Johns.  (N.  Y.) 
167,  9  AmD  193;  Lucas  v.  Nockells. 
4  Blng.  729,  13  ECL  713,  130  Reprint 
950,  1  CI.  ft  F.  438,  6  Reprint  980; 
Raitt  V.  Mitchell,  4  Campb.  146; 
Rushforth  v.  Hadfleld,  7  East  224, 
108  Reprint  86,  6  East  519,  103 
Reprint  1386  [overr  Holderness  v, 
Colllnson,  7  B.  &  C.  212,  14  ECL 
101,  108  Reprint  702];  Rex  v.  Hum- 
phery,  McClel.  &  Y.  173,  148  Reprint 
371;  Cowell  v.  Simpson,  16  Ves.  Jr. 
276,    33    Reprint    989. 

46.  Raitt  V,  Mitchell,  4  Campb. 
146. 

{a]  Wlisr*  goods  wM*  landed  up- 
on a  wharf  in  October,  and  by  usag* 
the  wharfage  was  not  paid  until 
Christmas,  it  was  held  that  there 
could  be  no  lien.  Crawshay  v.  Horn- 
fray,  4  B.  &  Aid.  50,  6  ECL  386,  106 
Reprint   866,    16   ERC    127. 

[b]  Wazsltoasa  ohari«s^B  pur- 
chased certain  cotton  stored  in  A's 
warehouse,  and  assumed  the  pay- 
ment of  charges  thereOn.  It  was  a 
custom  of  warehousemen  to  collect 
charges  only  when  the  cotton  was 
ordered  out.  It  was  held  that  the 
accidental  burning  of  the  cotton  be- 
fore being  ordered  out  did  not  re- 
lease B  from  the  payment  of  such 
charges.  Jones  v.  Chaffln,  102  Ala. 
382,  15  S  148.  And  see  as  to  ware- 
house charges  Oarmany  v.  Rust,  36 
Ga.  108. 

47.  The  Glover,  10  P.  Cas.  No. 
5,488,  Brown  Adm.   166,  1  Plipp.  441. 

48.  Forbes  v.  Fitchburg  R,  Co., 
133  Mass.  164. 

49.  Bancroft  v.  Peters,  4  Mich. 
619;  Weber  v.  Ktngsland.  21  N.  Y. 
Super.  416;  Holford  v.  Adams,  9  N.  Y. 
Super,  471;  Klrtiand  v.  Montgomery, 
1  Swan  (Tenn.)  462:  Sutton  v.  Great 
Western  R.  Co.,  3  H.  &  C.  800.  159 
Reprint  749;  Bastard  ▼.  Bastard.  2 
Show.  81,  89  Reprint  807.  And  see 
Lewis  V.  Marshall.  7  M,  &  O.  729. 
49  ECL  729,  136  Reprint  293.  See 
also  Carriers   |   694. 

[a]  Where  tlure  are  no  pcvsaxibed 
fMl^t  rates  fbr  a  certain  article,  a 
rate  established  by  custom,  of  which 
the  shipper  has  knowledge,  is  con- 
trolling. Lamar  v.  New  York,  etc., 
Nav.   Co..    16   Ga.    558. 

tb]  IVhsre  a  transfer  oompany 
was  In  th*  haMt  of  lurallag  freigM 
belonging  to  consignees  from  the  de- 
pot to  their  place  of  business,  pay- 
ing charges  thereon  and  collecting 
the  same  from  the  consignees,  which 
custom  was  recognized  by  them,  a 
contract  to  pay  for  such  hauling  and 
reimburse  the  transfer  company  will 
be  Implied,  and  such  company  is  en- 
titled to  continue  to  haul  such 
freight  and  pay  the  charges  until 
notified  to  desist  by  the  consignees. 
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as  to  who  is  liable  for  it.***  So  the  right  to  wharf- 
age" or  demurrage**  may  be  shown  by  usage. 
And  the  following  customs  have  also  been  recog- 
nized: A  custom  of  captains  to  insure  steamboats 
in  their  custody  at  large  river  ports,  and  to  give 
notes  of  the  owners  for  the  premiums;*'  a  custom  of 
dividing  fleets  of  barges  in  the  Ohio  and  Mississippi 
rivers  and  towing  part  of  them  up  at  a  time;**  a 
custom  as  to  personal  liability  of  the  master  oh  con- 
tract of  freightage  of  money;"*  a  usaee  that  the  mas- 
ter of  a  whale  ship  should  have  a  lien  upon  the  lays 
of  the  seamen  for  supplies  furnished  them  on  their 
voyage  ;**  and  a  custom  among  whalers  in  Massachu- 
setts Bay,  whereby  a  whale  belongs  to  the  person 
whose  lance  is  found  in  its  body  when  it  rises.*' 
Statutory  exceptions  to  a  carrier's  liability  cannot, 
however,  be  altered  or  varied  by  mere  usage.** 

The  ohligation  of  an  expressman,  on  the  refusal 
of  the  goods,  to  give  notice  thereof  to  the  consignor 
may  be  excused  by  custom.**    Where  it  is  the  cus- 


tom of  an  express  company  to  enter  all  packages 
before  delivery  in  a  delivery  book,  and  upon  which 
a  receipt  is  taken  upon  the  delivery,  if  no  such  en- 
try has  been  made  upon  the  delivery  book  it  will 
not  be  presumed  that  the  company  has  done  its 
duty.'* 

Connecting  carriers.  The  liability  of  a  carrier  for 
the  acts  of  connecting  carriers  may  be  altered  by 
custom.'* 

Telegraph  companies.  A  custom  to  receive  mes- 
sages by  telephone  may  bind  a  telegraph  company 
to  transmit  a  message  so  received.'*  , 

[$44]  3.  Corporationfl.**  The  ancient  rule  of 
the  common  law  that  corporations  could  express 
their  assent  on\y  by  means  of  a  seal  has  been  re- 
laxed, if  not  entirely  superseded,  by  the  contrary 
customs  of  the  corporations  themselves,**  and  usage 
may  validate  the  acts  of  its  ofSeers  and  i^nts** 
and  prescribe  the  form  in  which  the  contract  may  be 
made."    So  as  to  the  lien  of  a  corporation  on  the 


Kansas  City  Transfer  Co.  v.  Nels- 
wanger,    18    Ho.   A,    103. 

50.  Mlddleton  v.  Eeyward,  11  S. 
C.    L.    9,    10   AmD   BB4. 

51.  Rlddlck  V.  Dunn,  145  N.  C. 
31,   68   SB   439,    13   AnnCas   382. 

sa.  Brie  R.  Co.  v.  Watte,  £2  Misa 
372,   114  NTS  lllB. 

S3.  Adams  T.  Pittsburgh  Ins,  Co., 
9S  Pa.  848,  40  AmR  682. 

B4.  Pittsburgh  Ins,  Co.  v.  Dravo, 
2   WklyNC    (Pa.)    194. 

85.  Halsey  v.  Brown,  3  Day 
(Conn.)    346. 

6e.  Barney  v.  Coilln,  3  Pick. 
(Mass.)    115. 

67.     Ohen  V.  RiCli.   8  Fed.  159. 

SSL  Watlter  y.  western"  Transp. 
Co.,  3  Wall.  (U.  S.)  150,  18  L.  ed. 
172. 

[a]  A  oostom  or  osaffe  for  a  car- 
rimt  to  deliver  oaia  for  the  shipment 
of  coal  before  the  coal  is  due  can- 
not extend  the  carrier's  penal  liabil- 
ity for  treble  damages  imposed  by 
Rev,  St.  c  114  il  84,  85,  In  case  of 
a  common  qarrier's  refusal  to  fur- 
nish cars  to  transport  freight  within 
a  reasonable  time.  Illinois,  etc.,  R., 
etc,  Co.  V.  Peo.,  19  111.  A.  141  [aft 
122   111.    506,   14  NB   261]. 

B».  Weed  v.  Barney,  46  N.  T.  844. 
6   AmR   96.  ' 

eo.  Baldwin  v.  American  Bxpress 
Co.,    23   111.    197,   74   AmD   190, 

61.  111. — Indianapolis,  etc.,  R.  Co. 
V.  Murray    72  111.  128. 

Mass.— -Slmklns  v.  Norwich,  etc.. 
Steamboat  Co.,   11  CusK.   102. 

Mich. — Strong  v.  Grand  Trunk  R. 
Co.,   16   Mich.   206.   93  AmD  184. 

N.  H. — Knapp  v.  U.  8.,  etc,  Bx- 
press Co..  56  N,  H.  348. 

N.  T. — Van  Santvoord  v.  St  John, 

6  Hill   157. 

Wis. — ^Hooppr  V.  Chicago,  etc,  R. 
Co.,  27  Wis.  81.  9  AmR  489. 

M.  Gore  v.  Western  Union  Tel. 
Co..    (Tex.   Civ.    A.)    124   8W  977. 

63.  As  to  onatoa  that  oertlfleatas 
of  stock  are  not  to  be  reffarded  aa 
aenttlaUe  paper  see  Corporations 
[10  Clye  6931. 

64.  Colurvhla    Bunk    v.    Pattemon. 

7  Cranch  (IT.  S.)  299.  S  L.  ed.  361. 
See  also  Corporations  [10  Cyc  1001 
et    seql. 

65.  Indiana  Dle-(7astinr  Dev.  Co. 
V.  Newcomb,  184  Ind.  250.  Ill  NB 
1«:  Favles  v.  National  Ins.  Co..  49 
Mo.  350;  Kansas  City  First  Nat. 
Bank  v.  Hogan.  47  Mo.  472;  Cham- 
bersburg  Ins.  Co.  v.  Smith,  11  Pa. 
120.  See  also  CJorporatlons  [10  Cyc 
943]. 

66.  Ala. — Jones  v.  Florence  Wes- 
leyan  Univ..  46  Ala.  626;  McChil- 
lottgh  V.  Talladega  Ins.  Co.,  46  Ala. 
376. 

Cal. — San  Francisco  Qas  Co.  v. 
San  Francisco,   9  Cal.   463. 

C!onn. — Wltte     v.     Derby     Fishing 


Co.,  2  Conn.  260;  Bulkley  v.  Derby 
Fishing    Co.,    2    Conn.    262,    7    AmD 

Ga. — Macon  Merchants'  Bank  v. 
Central  Bank.  1  Ga.  418,  44  AmD 
665. 

IlL — New  EMgland  F.  &  M.  Ini. 
Co.    V.    Schettler,    38   111.   166. 

Iowa. — Davenport  v.  Peoria  M.  & 
P.    Ins.    Co..    17    Iowa    276. 

Me. — Cram  v.  Bangor  House  Pro- 
prietary, 12  Me.  364. 

Mass. — Sanborn  v.  Firemen's  Ins. 
Co.,    16   Gray    448,   77   AmD    419. 

Mo. — Preston  v.  Missouri,  etc.. 
Lead  Co..    61   Mo.   43. 

N.  H. — Keyser  v.  Sunapee  School 
Dial.  No.   8,  35   N.  H.   477. 

N.  T. — Wood  v.  Wellington.  SO  N. 
T.  218;  Barnes  v.  Ontario  Bank.  19 
N.  T.  162;  Saftord  v.  Wyckoff,  4  HIU 
442. 

Pa. — Chambersburg  Ins.  Co.  ▼. 
Smith.   11   Pa.   120. 

Vt. — Bradstreet  v.  Royalton  Bank, 
42  Vt.   128. 

Eng. — Bargate  v.  Shortridge.  5  H. 
L.  Cas.  297,  10  Reprint  914;  In  re 
Royal  British  Bank,  26  L.  J.  Ch.  646. 

[a]  OotporatioBs  held  bonad  by 
proof  of  nsaga. — (1)  An  Insurance 
company,  on  a  policy  signed  by  the 
president  and  countersigned  by  his 
assistant,  its  charter  providing  that 
"all  policies  of  Insurance  made  by 
said  company,  signed  by  the  presi- 
dent, or  in  his  absence,  by  tl\£  as- 
sistant, and  countersigned  by  the 
secretary  shall  be  binding  on  the 
company.'"  Bulkley  v.  Derby  Fish- 
ing   Co..    2    Conn.     252.    7    AmD    271. 

(2)  An  insurance  company,  on  a  bill 
of  exchange  signed  only  by  Its  pres- 
ident, the  act  of  incorporation  pro- 
viding that  "all  notes  and  contracts, 
signed  by  the  president,  and  counter- 
signed by  the  secretary,  shall  be 
binding  on  the  corporation.""  Wltte 
V.    Derby    Fishing    Co..    2    Conn.    280. 

(3)  A  bank,  on  a  certificate  of  de- 
posit signed  by  the  cashier  only, 
the  law  under  which  it  was  incor- 
porated requiring  that  "contracts 
made  by  any  such  association,  and 
all  notes  and  bills  by  them  Issued 
and  put  In  circulation  aa  money, 
shall  be  signed  by  the  president  and 
vice-president  and  cashier  thereof." 
Barnes  v.  Ontario  Bank,  19  N.  T. 
162.  (4)  A  banking  corporation,  on 
a  contract  for  services  executed  by 
a  leas  number  of  directors  than  the 
legal  number.  Bradstreet  v.  Royal- 
ton  Bank,  42  Vt.  128.  (6)  An  insur- 
ance company,  on  an  agreement 
signed  by  an  agent  giving  the  policy- 
holder permission  to  remove  his 
property,  although  the  charter  of  the 
company  required  that  all  agree- 
ments in  relation  to  Insurance  should 
be  signed  by  the  president  and  sec- 
retary of   the   company.      New   Bng- 


land  F.  &  M.  ,Ins.  Co.  v.  Schettler, 
38  111.  166.  (6)  An  Insurance  com- 
pany, on  a  parol  contract  made  by 
its  agent,  although  by  its  charter 
authorized  only  to  make  contracts 
by  the'  signature  of  its  president.  Or 
such  other  person  as  its  rules  and 
by-laws  should  direct.  Sanborn  v. 
Firemen's  Ins.  Co.,  16  Gray  (Mass.) 
448.  77  AmD  419.  (7)  An  insurance 
company,  on  a  promise  not  under 
seal,  it  being  only  authorized  to 
"borrow  money  and  issue  their 
bonds  therefor."  McCuUough  v. 
Talladega  Ins.  Co.,  46  Ala.  376.  (8> 
A  banking  corporation,  on  a  bill  of 
exchange  indorsed  by  Its  cashier,  al- 
though the  charter  declared  that  its 
funds  should  In  no  case  be  liable 
for  any  contract  or  engagement 
whatever  unless  the  same  should  be 
signed  by  the  president  and  counter- 
signed by  the  cashier.  Merchants* 
Bank  V.  Central  Bank,  1  Oa.  418. 
44  AmD  665;  Preston  v.  Missouri, 
etc..  Lead  Co.,  61  Mo.  48.  (9)  An 
Insurance  company,  on  an  agreement 
to  Insure,  made  by  an  agent,  al- 
though the  charter  provided  that  "all 
policies  of  insurance  made  by  the 
corporation,  shall  be  subscribed  by 
the  president,  or.  in  case  of  his  death 
or  absence,  by  the  vice-president,  and 
countersigned  and  sealed  bv  the  sec- 
retary of  the  company."  Davenport 
V.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa 
276.  (10)  In  an  Bngllsh  case  seven 
days'  notice  was  required  by  the 
charter  of  a  bank  previous  to  the 
transfer  of  shares,  and  this  was  held 
to  be  dispensed  with  by  the  prevl- 
ous  usage  and  practice  of  the  bank. 
In  re  Royal  British  Bank.  26  L.  J. 
Ch.  545.  (11)  So  where  the  deed  of 
settlement  of  a  banking  company  al- 
lowed shares  to  be  transferred  upon 
obtaining  the  "consent  of  the  board 
of  directors,"  which  was  to  be  evi- 
denced by  a  "certiflcate  in  writins. 
signed  by  three  of  the  directors," 
and  the  practice  of  the  bank  had 
been  for  the  managing  director  to 
receive  the  application  and  sign  a 
certificate  of  consent,  which  was 
afterward  signed  t>y  two  of  the  di- 
rectors, it  was  held  that  such  trans- 
fers were  valid.  Bargate  v.  Short- 
ridge, 5  H.  L.  C^s.  297.  10  Reprint 
914.  (12)  Where  the  consent  of  the 
directors  was  required  to  a  trans- 
fer of  stock  by  a  stockholder  in- 
debted to  the  company,  but  In  the- 
practice  of  the  company  such  cases 
were  never  brought  before  the 
board,  a  transfer  made  without  such 
consent,  but  according  to  the  usage 
of  the  company,  was  considered 
good.  Cram  v.  Bangor  HoUse  Pro- 
prietary. 12  Me.  354;  Keyser  v.  Sun- 
apee School  Dlst.  No.  8,  35  N.  H. 
477;  cniambersburg  Ins.  Co.  v.  Smitti. 
11    Pa.    120. 


For  later  oaass,  davalopmsnts  and  ohaarea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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shares  of  its  stoekholden  *^  and  as  to  a  transfer  of 
stock  and  notice  thereof  to  Btodcholders.** 

[i  45]  4.  Insurance — a.  InOeneraL  Theconrts 
have  in  many  eases  treated  the  contract  of  insur- 
ance as  one  particularly  to  be  considered  and  con- 
strued by  the  usages  and  customs  of  the.  mercantile 
worid." 

[{46]  b.  Uarine  Inaurance.  In  the  lav  of 
marine  insurance,  it  may  be  stated  as  a  well-estab- 
lished rule  that  every  usage  of  a  particular  trade 
which  is  so  well  settled  or  so  generally  known  that 
ail  persons  engaged  in  it  may  be  fairly  considered  as 
eontraeting  with  reference  to  it  is  considered  to 
form  part  of  every  policy  designed  to  protect  risks 
in  such  trade,  unless  the  express  terms  of  the  policy 
decisively  repel  the  inference.^"  Thus  evidence  of 
osage  has  been  held  to  determine  the  commence- 
ment and  end  of  the  risk;'^  the  authority  of  the 
master  of  a  vessel  to  insure  without  express  direc- 
tion;" the  liability  of  brokers  securing  insurance 
through  agents  of  insurance  companies  to  pay  pre- 
minms;"  as  to  what  is  to  be  considered  a  devia- 
tion;'* as  to  what  goods  are  subject  to  general  aver- 
age;" as  to  the  stowage  of  goods;'"  and  as  to  the 
apportionm^t  of  the  premium  when  all  the  risk  is 
not  run."  So  in  a  marine  insurance  case  evidence 
of  usage  has  been  admitted  to  show  when  the  out- 
ward bound  risk  determined  and  the  homeward 
bound  risk  commenced;''  the  length  of  time  al- 


lowed to  shippers  to  disohaige  their  eafgo  after  the 
arrival  of  the  vessel  in  port;'*  that  the  owner  of 
gpoqds  stored  on  deck  should  not  receive  any  contri- 
bution by  way  of  general  average  from  the  ship- 
owner in  respect  of  the  jettison  of  goods  so  stowed  j'" 
that  the  underwriters  on  ships  should  not  t>e  liable 
to  contribute  by  way  of  general  average  in  respect 
to  such  goods  ;^^  that  the  destruction  of  rigging  while 
stored  on  the  banks  of  the  Canton  river  was  within 
the  policy  covering  a  "voyage";  "  that  a  policy  on 
"outfits"  covered  one  quarter  of  the -catch;**  that 
a  policy  of  insurance  on  East  India  ships  in- 
cludes a  chance  of  their  being  detained  in  India 
and  the  risk  of  what  is  known  as  the  country  trade 
there;**  that  a  policy  from  London  to  Madras  and 
China,  with  liberty  to  touch,  stay,  and  trade  at  any 
ports,  ete.,  until  the  vessel  shall  arrive  at  her  last 
loading  place  in  the  East  Indies  or  China,  covers 
an  intermediate  voyage  from  Madras  to  Bengal,  the 
vessel  arriving  at  Madras  too  late  to  proceed  that 
season  to  China;**  and  that  ships  engaiged  in  the 
Newfoundland  trade,  after  their  arrival  at  New- 
foundland, make  intermediate  voyages  from  one 
Am^eriean  port  to  another  before  beginning  to  load  a 
cargo  on  the  homeward  voyage.**  .  And  a  party  may 
exempt  himself  from  the  consequences  of'  the  gen- 
eral law  that  the  insured  must  provide  a  pilot  *'  by 
showing  that  by  the  usage  of  the  port  he  was  ex- 


67.  Uorgan  v.  Bank  of  North 
America,   8   Serg.  &  R.    (Pa.)    73,  11 

AmD  675. 

68.  Hall  V.  T7.  S.  Insurance  Co., 
3  GUI  (Md.)  484:  Commercial  Bank 
V.  Kortrlght,  22  Wend.  (N.  Y.)  348, 
34  AmD  317    [afl  20  Wend.   91]. 

69.  Merchants',  etc.,  Transp.  Co. 
V.  Associated  Firemen's  Ins.  Co.,  53 
Md.  448,  36  AmR  428;  Walch  V. 
Homer,  10  Mo.  6,  4S  AmD  342. 

(a)  Wh*r*  •  wxlttan  ooMract  !• 
■laeepttU*  OB  Its  flM*  of  a  construc- 
tion that  Is  reasonable,  resort  can- 
not be  had  to  evidence  of  custom 
or  osage  to  explain  Its  language:  and 
this  rule  applies  to  an  Instrument 
!<a  loose  as  an  open  or  running  policy 
of  assurance,  and  even  to  one  on 
which  the  phrases  relating  to  the 
matter  In  contest  are  scattered  about 
the  document  In  a  very  disorderly- 
way.  Orient.  Mut  Ins.  Co.  V,  Wright. 
1  Wall.  (U.  S.)  456,  17  L.  ed.  B05. 
But  see  Hone  v.  Mutual  Safety  Jns. 
■'0..  3  N.  T.  Super.  137  [aff  2  N. 
T.  235]  (where  It  was  held  that 
rautlon  should  be  employed  In  al- 
lowing usage  to  control  as  to  the 
i-onstructlon  of  the  contract) :  Bob- 
'Tt.ion  V.  French,  4  East  180,  102 
Renrlnt  779,  14  ERG  1  (where  It  was 
held  that  the  same  rules  are  ,to  be 
applied  as  are  applicable  to  other 
contracts). 

70.  V.  8. — ^Hazard  v.  New  Eng- 
'and  Mar.  Ins.  Co.,  8  Pet.  557,  8 
h.  ed.  1043;  Buck  v.  Chesapeake  Ins. 
^■0..  1  Pet.  151,  7  L.  ed.  90:  Hancox 
V.  Fishing  Ins.  Co.,  11  F.  Cas.  No. 
''.013.  2  Sumn.  182.  See  Buger  v. 
Firemen's  Fund  Ins.  Co.,  90  Fed. 
'10  (holding  that,  where  a  ship 
hroker  who  has  effected  a  charter  of 
1  vessel  then  at  the  port  of  Lon- 
'lon  for  a  voyage  to  commence  at 
N'ewport  News  procures  Insurance 
"n  hla  commission,  the  Insurance 
will  be  presumed  to  have  knowledge 
"f  the  current  usage  to  Insert  In 
'uch  c^iarters  a  time  and  cancella- 
tion clause). 

Md. — Gray  v.  Swan,  1  Harr.  A  J. 
u;. 

Mass. — Murray  ▼.  Hatch,  6  Mass. 
4S5. 

Miss. — Stanton  v.  Natchei  Ins.  Co., 
«  Mlas.   744. 

N.  Y. — Pabbrl  v.  Phoenix  Ine.  Co., 
^5  N.  Y.  129;  Block  v.  Columbia  Ins. 
Co..   42    N.    T,     S93;    Hartshorne    y. 


Union  Mut.  Ins.  Co.,  36  N.  T.  172. 
Pa. — Pittsburgh  Ins.  Cto.  v.  Dravo, 

2  WklyNC    194. 

8.  ^C. — Union  Bank  v.  Union  Ina. 
Co.,   23  S.  C.   L.  171. 

Eng. — Noble  v.  Kennoway,  3 
Dougl.    510,    613,    99    Reprint    828. 

"Every  under-wrlter  Is  presumed 
to  be  acquainted  with  the  practice 
of  the  trade  he  insures."  Noble  v. 
Kennoway,  aupra  (per  Lord  Mans- 
field). 

"Although  with  regard  to  usages 
which  are  either  common  to  all 
trades,  or  perfectly  well  known  and 
settled  In  the  particular  course  of 
trade  to  which  the  insurance  relates. 
It  Is  obviously  a  fair  presumption 
that  the  parties  to  the  policy,  as 
mercantile  men,  are  conversant  with 
such  usages,  and  have  contracted 
with  reference  to  them,  with  regard 
to  usages  which  only  prevail  In  a 
given  place,  or  amongst  a  particular 
description  of  persons,  the  presump- 
tion is  the  other  way;  and  in  such 
cases,  accordingly,  it  must  be  satis- 
factorily shown  that  the  party 
sought  to  be  affected  by  the  usage 
had  knowledge  of  It  at  the  time  of 
contracting."  Arnould  Mar.  Ins.  { 
64. 

ITsara  aSaottar  ooatraot  jnnarally 
aee  Marine   Insurance   (26  Cyc   581]. 

71.  Grade  v.  Baltimore  Mar.  Ins. 
Co.,  8  Cranch  (U.  S.)  76,  3  U  ed. 
492:  Moxon  v.  Atkins,  8  <S»mpb.  200, 
13  BRC  590;  Brown  v.  Carstairs,  3 
Campb.  161:  Kingston  ▼.  Knlbbs,  1 
Oimpb.     508    note. 

72.  Adams  v.  Pittsburg  Ins.  Co., 
95  Pa.   348.   40  AmR   662. 

78.  Harrison  v.  Birrell,  68  Or. 
410,    115   P   141. 

74.  Conn. — Crosby  v.  Fitch,  12 
Conn.   410,    31   AmD  746. 

Mass. — Odione  v.  New  England 
Mut.    Mar.    Ins.    Co.,    101    Mass.    551. 

3  AmR    401:    Iiowry    v.    Russell,     8 
Pick.    360. 

Mo. — ^Walsh  V.  Homer,  10  Mo.  6, 
46    AmD    342. 

N.  T.— McCall  V.  Sun  Mut.  Ins.  Co., 
66  N.  T.  606. 

Oh. — ^Babcock  v.  May,  4  Oh.  384. 

Pa. — Eyre  v.  Marine  Ins.  Co.,  6 
Watts  &  S.   116. 

Eng. — Salvador  v.  Hopkins,  3 
Burr.  1707,  97  Reprint  1057;  Ougier 
V.  Jennings,  1  Campb.  606  note  a: 
Vallanee    v.    Dewar,    1    Campb.    608; 


Gregory  v.  Christie,  3  Dougl.  419, 
26  ECti  274,  99  Reprint  727;  Cormack 
v.  Gladstone,  11  East  347,  103  Re- 
print 1038;  Oalrdner  v.  Senhouse.  3 
Taunt.- 16,  128  Reprint  7;  Beatson  v. 
Haworth,  6  T.  R.  531,  101  Reprint 
686,  9  ERC  386;  Delany  v.  Stoddart. 

1  T.  R.  22,  99  Reprint  950.  And  see 
Elliott   v.   Wilson,    4   Brt).   P.    C.    470, 

2  Reprint  320,  9  ERC  861  (holding 
that  the  usage  must  not  be  In  conflict 
with  the  express  terms  of  a  con- 
tract). 

Can.— Providence  Washington  Ins. 
Co.   v.   Gerow.   17  Can.   S.  C.    387. 

Ont — Wright  v.  Holcombe,  6  U. 
C.  C.  P.  631.  See  also  Fisher  v. 
Western  Assur.  Co.,  11  U.  C.  Q.  B. 
255. 

76.  Wood  V.  Phoenix  Ins.  Co.,  14 
Phlla.  (Pa.)  646;  Miller  v.  Tether- 
ington,  6  H.  ft  N.  278,  158  Reprint 
114. 

78,  Hasleton  v.  Manhattan  Ins. 
12  Fed.  159,  11  Blss.  210;  Martin  v. 
Thames,  etc..  Mar.  Ins.  Co.,  Ltd., 
6  La.  A.  (Orleans)  131;  Orient  Mut. 
Ins.  Co.  V.  Reymershoffer,  66  Tex. 
234:  Spooner  v.  Western  Assur.  Co., 
38  U.  C.  Q.  B.  62:  Paterson  v.  Black. 
5  U.  C.  Q.  B.  481. 
.  77.  Eager  v.  Atlas  Ins.  Co.,  14 
Pick.  (Mass.)  141,  26  AmD  863; 
Homer  v.  Dorr,  10  Mass.  26. 

78.  Camden  v.  Cowley.  1  W.  Bl. 
417,  96  Reprint  287.  14  ERC  46. 

7>.  Noble  V.  Kennoway.  Dougl. 
(3d    ed)    510.    99    Reprint    826. 

80.  Mllward  v.  iflbbert,  3  Q.  B. 
120.  43  ECL  659,  114  Reprint  452. 
24    ERC   473. 

81.  Mllward  v.  Hlbbert,  3  Q.  B. 
120.  43  ECL  659,  114  Reprint  452, 
24    ERC   473. 

83.  Pelly  V.  Royal  Exch.  Assur. 
Co..  1  Burr.  341.  97  Reprint  342, 
14   ERC   80. 

83.  Macy  v.  Whaling  Ins.  Co..  9 
Mete.    (Mass.)    364. 

84.  Salvador  v.  Hopkins,  3  Burr. 
1707,   97   Reprint  1057. 

8B.  Gregory  v.  Christie.  3  Dougl. 
419,  26  ECL  274,  99  Reprint  727. 

88.  Ougier  v.  Jennings,  1  Campb. 
505  note  a;  Vallanee  v.  Dewar,  1 
Campb.    503.  , 

87.     HoUlngworth     v.     Brodrlck,    f^^ 
A.  &  E.    40.   34   ECL   46,   112   Reprint 
386:  Phillips  V.  Headlam,  2  B.  &  Ad. 
380.    22    ECL    163,    109    Reprint    1184; 
Sadler  v.  DIzon,  8  M.  ft  W.  896,  161 
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CUSTOMS  AND  USAGES 


[§§  46-47 


empted  from  providing  one.^*  And  although  in  the 
law  of  marine  insurance  a  concealment  of  papers 
amounts  to  a  breach  of  warranty,  it  was  held  in  an 
early  case  in  the  supreme  court  of  the  United  States 
that,  "when  the  underwriters  know,  or,'  by  the 
usage  and  course  of  the  trade  insured,  ought  to 
know,  that  certain  papers  ought  to  be  on  board  for 
the  purpose  of  protection  in  one  event,  which,  in 
another,  might  endanger  the  property,  they  tacitly 
consent  that  the  papers  shall  be  so  used  as  to  pro- 


tect the  property."  ^*  So  evidence  of  usage  is  com- 
petent where  the  question  is  whether  the  risk  has 
been  increased  by  taking  on  board  a  deckload  of 
cotton.*"" 

[i  47]  c.  Fire  Insurance.  What  has  been  said 
as  to  the  effect  of  usage  on  contracts  of  marine  in- 
surance*' is  equally  applicable  to  contracts  of  fire 
insurance.  The  parties  are  presumed  to  make  their 
agreements  in  accordance  with  the  customs  of  their 
business.'^    And  the  general  rule  that  one  engag^ed 


Reprint  1303;  Xaw  v.  HollinKSWorth, 
7  T.  R.  160,  101  Reprint  909. 

88.  Cox  V.  Charleston  F.  &  M.  Ins. 
Co..  37  S.  C.   L.   331.   45  AmD  771. 

89.  LivlnKSton  v.  Maryland  Ins. 
Co.,  7  Cranch  (U.  S.)  606,  3  L.  ed. 
421. 

90.  Lapham  v.  Atlas  Ins.  Co.,  24 
Pick.  (Mass.)  1  [cit  Coolidge  v. 
Gray,  8  Mass.  527]. 

•1.     See  supra  i   46. 

93>  U.  S. — Adams  v.  Manufactur- 
ers', etc.,   Ins.  Co.,  17  Fed.    630. 

Ark. — Capital  F.  Ins.  Co.  v.  Kauf- 
man, 91  Ark.  310.  121   SW  289. 

Conn. — Woodbury  Bav.  Bank,  etc, 
Assoc.  V.  Charter  Oak  F.  &  M.  Ins. 
Co.,    31   Conn.    617. 

111. — New  York  Home  Ins.  Co.  v. 
Favorite,,  46  111.  263. 

La. — Hirsch  v.  New  Hampshire  P. 
Ins.    Co.,    X  La.    A.    -(Orleans)    216. 

Md. — Planters'  Mut.  Ins.  Co.  v. 
Rowland,  66  Md.  236,  7  A  257. 

Mich. — Barker  v.  Citizens'  Mut.  P. 
Ins.  Co.,   136    Mich.    626,   99    NW   866. 

N.  T. — Underwood  V.  Greenwich 
Ins.  Co.,  161  N.  Y.  413,  66  NE  926 
•{rev  28  App.  Dlv.  163,  51  NTS  79, 
and  rears  den  161  N.  T.  669  mem, 
67  NE  1127  mem],  66  App.  Dlv.  631, 
73  NTS  267,  54  App.  Dlv.  386,  66 
NTS  661.  See  Van  "Tassel  v.  Green- 
wich Ins.  Co.,  161  N.  T.  130,  45  NB 
366;  Standard  Oil  Co.  v.  Triumph  Ins. 
Co.,  64  N.  Y.  658;  Pindar  v.  Continen- 
tal Ins.  Co.,  38  N.  T.  364,  97  AmD 
796,  7  Transcr.  A.  251. 

N.  C— -Hay  V.  Union  P.  Ins.  Co., 
167  N.  C.  82,  86,  83  SB  241.  AnnC^as 
1916A   1129    felt  Cyc]. 

Or. — Cleveland  Oil,  etc.,  Co.  v.  Nor- 
wich Union  P.  Ins.  Co.,  34  Or.  228, 
66.  P  436. 

Tenn. — Kirby  v.  Phoenix  Ins.  Co.,  IS 
Lea  340. 

ITsar*  affsotiiir  oonstmotlon  of 
eoatxaot  raasrallr  see  Fire  Insur- 
ance   [19   Cyc   660]. 

[a]  OnatomaiT  InoldentB  of  bnal- 
nesa  lasnred. — (1)  Where  a  certain 
trade,  business,  or  occupation  is 
insured,  the  Insurer  is  to  be  taken 
as  consenting  and  'a^eeing  that  all 
its  customary  Incidents  shall  be  al- 
lowed, although  the  policy  does  not 
in  express  words  permit  it,  and  may 
even  by  implication  forbid  it.  The 
insurance  being  upon  a  printing  and 
bookbinding  establishment,  and  the 
use  of  camphene  being  necessary  and 
customary  for  the  conduct  of  the 
business,  the  insurer  was  held  liable 
for  a  loss  caused  by  the  ignition  of 
camphene,  and  this  although  there 
was  a  condition  In  the  policy  exempt- 
ing the  Insurer  from  any  loss  occa- 
sioned by  camphene.  Harper  v.  CItty 
Ins.  Co.,  14  N.  Y.  Super.  520  [aff  22  N. 
Y.  441].  (2)  Following  the  principle  of 
this  case,  where  a  policy  on  a  fair 
building  insured  property  ■  therein 
"belonging  to  exhibitors,"  it  was 
held  that  the  use  of  Are  and  steam 
to  exhibit  machinery,  and  the  keep- 
ing of  a  restaurant,  and  a  kitchen 
with  ovens  therein,  did  not  defeat  tlie 
Insurance,  and  that  the  keeping  of 
articles  to  be  exhibited  or  to  be  used 
as  means  of  the  exhibition  was  not  a 
use  of  the  building  "for  the  purpose 
of  storing  or  keeplne"  them  therein. 
New  York  v.  Hamilton  P.  Ins.  Co., 
23  N.  Y.  Super.  637  [afC  39  N.  Y.  4B, 
100  AmD  400];  New  York  v.  Ex- 
change P.  Ins.  Co..  22  N.  Y.  Super. 
424   fafr  3  Keyes  436].      (3)   Where  a 


policy  was  Issued  on  a  building  oc- 
cupied as  a  manufactory  of  hat  bod- 
ies, and  the  conditions,  among  occu- 
pations denominated  "extra  hazar- 
dous," included  "carpenters  In  their 
own  shops  or  In  buildings  erecting  or 
repairing,"  the  use  of  a  room  In  the 
building  as  a  shop  for  the  purpose  of 
repairing  the  machinery  necessary 
for  the  business  of  making  hat  bod- 
ies was  protected  by  the  policy. 
Lounsbury  v.  Protection  Ins.  Co.,  8 
Conn.  459,  21  AmD  686.  (4)  Where 
the  policy  was  on  a  stock  of  flour, 
grain,  and  cooperage  contained  In  a 
stone  and  brick  steam  flouring  mill, 
and  prohibited  the  building  from  be- 
ing used  for  mechanical  operations 
requiring  heat,  the  use  of  a  kiln- 
drying  corn  n)eal  mill  requiring  fire 
did  not  avoid  the  policy,  if  such  a 
mill  was  a  usual  appendage  of  the 
business  of  a  steam  flouring  mill. 
Washington  Mut.  Ins.  Co.  v.  Mechan- 
ics', etc.,  Mut.  Ins.  Co.,  5  Oh.  St.  450. 
(6)  Where  a  policy  on  the  material 
of  a  photographer  prohibited  the 
keeping  of  kerosene  in  the  building. 
If  the  use  of  a  kerosene  oil  stove  was 
necessary  and  ordinary  In  the  pho- 
tographic business,  the  insured  might 
use  it  without  avoiding  the  policy. 
Hall  V.  Insurance  Co.  of  North  Amer- 
ica, 58  N.  Y.  292.  (6)  Where  a  policy 
covers  a  stock  of  dry  goods  and  gro- 
ceries, such  as  are  usually  kept  In 
country  stores,  the  language  gives 
a  license  to  keep  for  sale  any  article 
usually  kept  in  country  stores  of 
that  class,  even  though  it  involves 
the  keeping  of  many  articles  coming 
under  the  head  of  hazardous.  Niag- 
ara P.  Ins.  Co.  V.  De  Graff,  12  Mich. 
124;  Archer  v.  Merchants',  etc.,  Ins. 
Co.,  43  Mo.  434;  Rafferty  v.  New 
Brunswick  F.  Ins.  Co.,  18  N.  J.  L. 
480,  38  AmD  525;  Pindar  v.  Kings 
County  P.  Ins.  Co.,  36  N.  Y.  648,  93 
AmD  544;  Citizens'  Ins,  Co.  v.  Mc- 
Laughlin, 63  Pa.  485;  Girard  P.  & 
M^  Ins.  Co.  V.  Stephenson,  37  Pa. 
293,  78  AmD  423;  Leggett  v.  JBtna 
Ins.  Co.,  44  S.  C.  L.  202.  (7)  But 
where  a  policy  covers  a  stock  of 
merchandise  "hazardous  and  not  ha- 
zardous," no  such  license  can  be  ipi- 
puted,  even  though  it  is  shown  that 
the  keeping  of  "extra  hazardous 
goods"  was  usual  In  such  stores  as 
that  of  the  insured.  Pindar  v.  Con- 
tinental Ins.  Co.,  38  N.  Y.  364.  97 
AmD  796,  7  Transcr.  A.  261.  (8)  Nor 
where  the  term  is  restricted  to  a 
stock  of  family  groceries,  even 
though  the  Insurer  knew  that  plaln- 
tlfC  kept  such  goods,  and  the  appli- 
cation called  for  insurance  upon  a 
stock  such  as  is  usually  kept  in  a 
country  store.  Pindar  v.  Resolute 
P.  Ins.  Co.,  47  N.  Y.  114;  People's 
Ins.  Co.  V.  Kuhn,  12  Hel.sk.  (Tenn.) 
616.  (9)  It  being  the  custom  of  the 
grocery  trade  to  keep  oil  and  spirit- 
uous liquors  in  their  stores  for  the 
purpose  of  ordinary  retalllnir,  this  Is 
not  a  storing  within  a  policy  of  in- 
surance on  a  grocery  store  prohibit- 
ing the  storing  therein  of  oil  and 
spirituous  liquors.  Langdon  v.  New 
York  Equitable  Ins.  Co..  1  N.  Y.  Su- 
per. 226  faff  6  Wend.  623].  (10)  It 
being  the  custom  of  the  dry  goods 
trade  to  keep  cotton  In  bales  for  sale, 
such  a  keeping  Is  not  a  violation  of  a 
condition  against  applying  or  using 
the  store  Insured  for  storing  articles 
of  a  hazardous  character,   cotton   in 


bales   being  denominated  in  another 

Sart  of  the  policy  as  an  article  of  a 
azardous  character.  Moore  v.  Pro- 
tection Ins.  Co.,  29  Me.  97,  48  AmD 
614.  (11)  It  being  usual  for  dealers 
in  fancy  goods  and  toys  to  keep  fire- 
works, a  policy  on  the  stock  of  a 
fancy-goods  dealer  was  privileged  to 
keep  fire-crackers  on  sale,  will  em- 
brace fireworks,  even  though  the  pol- 
icy provides  that  if  the  premises 
shall  .be  used  for  keeping  articles 
specially  hazardous  It  shall  be  of  no 
effect;  and  in  this  class  are  placed 
flreWorks.  Steinbacb  v.  La  Payette 
F.  Ins.  Cor.,  64  N.  Y.  90.  (12)  It  be- 
ing usual  In  china  factories  to  keep 
a  carpenter  constantly  employed  in 
and  about  the  building  making  racks, 
shelves,  etc.,  necessary  for  the  prop- 
er conduct  of  the  business,  this  will 
not  be  considered  as  within  a  provi- 
sion in  a  policy  as  to  "carpenters  in 
their  own  shops,  or  in  buildings 
erecting  or  repairing."  Delongue- 
mare  v.  Tradesmen's  Ins,  Co.,  2  N. 
Y.  Super.  589.  (13)  It  being  custom- 
ary In  country  stores  to  keep  a  cou- 
ple of  kegs  of  gunpowder  for  sale  in 
small  quantities,  this  will  not  avoid 
a  policy  on  such  a  store^  one  of  the 
conditions  of  which  may  be  that 
"the  keeping  of  gunpowder  for  sale 
or  on  storage,  ugon  or  in  the  prem- 
ises Insured  .  .  .  shall  render  the 
policy  void."  Phcenix  Ins.  Co.  v. 
Taylor,  6  Minn.  492:  Leggett  v.  .lEtna 
Ins.  Co.,  44  S.  C.  L.  202,  207.  But 
see  Macomber  v:  Howard  F.  Ins.  Co., 
7  Gray  (Mass.)  267;  Beacon  L.,  etc.. 
Assur.  Co.  V.  GIbb,  1  Moore  P.  C.  N. 
S.  73,  16  Reprint  630.  (14)  Benzine 
being  used  in  the  finishing  of  rustic 
window-shades,  such  a  use  in  a  man- 
ufacturing establishment  insured  as 
such,  will  not  avoid  the  policy,  al- 
though prohibited  in  terms  therein. 
Viele  T.  Germanla  Ins.  Co.,  26  Iowa 
9,  96  AmD  83.  (16)  Nor,  being  used 
In  a  wagon  maker's  shop,  and  being- 
customarily  used  in  the  manufacture 
of  wagons,  will  a  fire  arising'  from 
this  fluid  prevent  a  recovery  on  a 
policy  which  expressly  provides  that 
the  company  shall  not, be  liable  for 
damage  resulting  from  "the  use  of 
camphene,  spirit  ■  gas,  or  burning 
fluid."  Archer  v.  Merchants',  etc.. 
Ins.  Co.,  43  Mo.  ,434.  (16)  Benzole 
being  commonly  used  in  the  manu- 
facture of  patent  leather,  such  a  use 
Is  not  a  breach  of  a  condition  In  a 
policy  on  a  patent  leather  manufac- 
tory which  allowed  the  keeping  or 
benzole  in  no  other  place  than  In  a 
shed  detached  from  the  building, 
where  the  Insured  in  conducting  their 
business  carried  it  as  needed  into 
the  factory  in  an  open  can.  Citizens' 
Ins.  Co.  V.  McLaughlin,  53  Pa.  485. 
(17)  In  the  manufacture  of  brass 
clock-works,  turpentine  is  used  for 
cleaning  the  works,  alcohol  in  mak- 
ing a  mixture  called  lacquer,  and 
saltpeter  in  making  a  dipping,  and 
all  are  employed  in  the  business.  A 
policy  therefore  on  the  stock  In  trade 
of  a  manufacturer  of  brass  clocks 
is  not  avoided  by  using  and  keeping 
these  articles  on  hand,  although  they 
are  expressly  prohibited.  Bryant  v. 
Poughkeepsie  Mut.  Ins.  Co.,  17  N. 
Y.  200.  (18)  A  policy  on  the  stock 
of  a  "rope  manufacturer"  will  permit 
the  business  of  a  "rope  maker"  in  the 
building  Insured,  although  that  trade 
Is  prohibited  in  another  pari  of  the 
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in  a  particular  busineas  is  presumed  to  contract  with 
reference  to  the  well-known  usages  of  that  particular 
business  may  perhaps  be  extended  beyond  this  state- 
ment, for  it  must  include  the  incidents  of  that  busi- 
ness. Thus  a.  fire  insurance  company  insuring  a 
manufacturing  establislimebt  must  be  presumed  to 
be  familiar  with  the  usages  and  practices  of  that 
trade  and  with  the  use  of  terms  employed  in  that 
trade." 

[$48]  d.  Life  Insurance.  It  has  been  held 
eompetent  to  prove  a  usage  that,  where  there  has 
been  a  verbal  agreement  for  insurance,  and  the 
terms  agreed  upon  and  entered  on  the  books  of  the 
company,  the  contract  of  insurance  is  considered  as 
valid  for  the  insured,  although  the  premium  is  not 
paid.'*    A  usage  on  the  part  of  life  insurance  com- 


panies to  allow  thirty  days  grace  for  nonpa^rment 
of  premiums  due,  where  by  its  terms  the  policy  is 
to  be  forfeited  if  the  premiums  are  not  paid  on  thfi 
Tei^  day  mentioned,  may  be  admitted  in  evidence 
to  save  a  forfeiture  by  the  terms  of  the  policy.*^ 
[{  49]  5.  Landlord  and  Tenant.  Many  cus- 
toms in  the  relation  of  landlord  and  tenant  have 
been  recognized  ¥*  by  the  courts;  as,  for  ezamplej 
the  obligation  to  farm  according  to  the  custom  of 
the  country;"  as  to  what  is  or  is  hot  waste ;^'  to 
what  extent  and  in  what  property  .rent  is  collect- 
able;** as  to  the  term  of  a  tenancy;^  as  to  the  right 
to  surrender  the  lease  upon  destruction  of  the  prem- 
ises;' as  to  what  are  and  what  are  not  fixtures;* 
as  to  the  right  to  the  "waygoing"  crop;*  that  a  ten- 
ant may  leave  his  waygoing  crop  in  the  bam  of  the 


policy.  Wall  ▼.  Howard  Ins.  Co., 
14  Barb.  (N.  Y.)  S8S,  387.  (19)  A 
policy  on  railroad  buildlnKS  will  not 
be  avoided  by  tbe  customary  use  of 
a  dummy  engine  near  the  buildings, 
altliougb  such  use  Increases  the  risk. 
Com.  V.  Hide,  etc,  Ins.  Co.,  112  Mas«. 
13C.  17  AiAR  72.  (20)  A  policy  on 
merchandise  such  as  la  usually  kept 
In.  country  stores  Is  not  avoided  by 
keeping  hardware,  china,  glassware, 
and  looking-glasses,  without  partlcu- 
larlv  describing  them,  although  such 
partrcular  description  is  required  by 
its  terms.  Franklin  F.  Ins.  Co.  v. 
I'pdegraff,  43  Fa.  350.  (21)  A  pol- 
icy upon  stock  such  as  Is  usually 
kept  in  country  stores  covers  spirits 
of  turpentine  and  gunpowder,  if 
usually. a  part  of  the  stock  of  coun- 
try stores,  although  these  articles 
are  In  another  part  of  the  policy 
probiblted  from  being  kept  therein. 
Pindar  v.  Kings  County  P.  Ins.  Co., 
S6  N.  T.  648,  93  AmD  544.  (22)  A 
policy  insuring  all  the  articles  con- 
stituting the  stock  of  a  pork  house, 
and  all  articles  contained  within  the 
building  de.scribed  and  appurtenant 
tliereto.  covers — such  being  the  usage 
of  the  pork  packing  business — all  the 
property  within  the  building,  with- 
out regard  to  the  particular  own- 
ership, or  any  part  of  it  intended  to 
be  insured.  jEtna  '  Ins.  Co.  v.  Jack- 
son, 16  B.  Mon.  (Ky.)  242.  (23)  In 
an  action  on  a  Are  Insurance  policy, 
providing  that  it  shall  be  void  if  the 
rawmlll  insured  should  cease  to  be 
occupied  for  more  than  ten  consecu- 
tive days,  but  having  attached  a  per- 
mission to  remaifl  Idle  during  the 
winter  season,  proof  of  the  usage  of 
the  term  "winter  season"-  to  de'^ig- 
nate  the  period  which  elapsed  be- 
tween the  time  the  sawmill  closed  in 
the  fall  and  the  arrival  of  logs  in 
the  spring  was  sufliclent  proof  of  the 
fact.  Barker  v.  .Citizens'  Mut.  F.  Ins. 
Co..  136  Mich.  626,  99  NW  866. 

98.  Cotrell  V.  Branln,  20  SW  703, 
14  KyL  580;  Daniels  v.  Hudson  River 
P.,  etc..  Ins.  Co.,  12  Cush.  (Mass.) 
nt,  59  AmD  192;  Sims  v.  State  Ins. 
Co.,  47  Mo.  64.  4  AmR  311:  May  v. 
Buckeye  Mut.  Ihs.  Co.,  25  Wis.  291,  3 
AmR   76. 

[a]  XBorMwe  of  itlsk. — In  deter- 
mining whether  or  not  there  has  been 
an  Increase  of  risk,  it  is  necessary 
lo  ascertain  what  the  parties  must 
be  presumed  to  have  contemplated 
when  the  Insurance  was  made,  and 
this  Involves  a  consideration  of  the 
usages,  and  incidents  of  the  risk;  be- 
cause, if  the  change  was  one  war- 
ranted by  the  usages  or  usual  Inci- 
dents of  the  risk,  although  it  in  fact 
'ncreased  the  risk,  it  does  not  come 
within  the  prohibition,  because  it  Is 
presumed  to  have  been  contemplated 
bv  the  parties.  Billing.i  v.  Tolland 
County  Mut.  F.  Ins.  Co.,  20  (3onn.  139, 
50  AmD  277;  Washington  P.  Ins.  Co. 
♦■  Davidson,  30  Md.  91;  Dobson  v. 
Sotheby.  1  M.  *  M.  90,  22  ECL  481. 
.  94.  Baxter  v.  Massasoit  Ins.  Co., 
13  Allen  (Mass.)  320. 
.  [a]  ■atagm  r*]«etea^-(l)  In  a 
Scotch  case  it  'was  ruled  that,  where 


the  defense  to  a  life  policy  was  that 
a  habit  of  dram  drinking  was  con- 
cealed  in  the  application.  It  was  In- 
competent to  ask  whether  the  party 
was  reputed  a  dram  drinker.  The 
proper  way  was  to  prove  the  num- 
ber of  drams  he  took,  and  then  ask 
a  medical  man  what  effect  they 
would  have.  Promoter  L.  Ins.  Co.  v." 
Barrie,  6  Murr.  136.  (2)  A  usage  of 
a  company  to  require  particular  proof 
of  death  by  the  family  physician  of 
the  insured  cannot  bind  the  latter, 
unless  it  was  known  to  him  when  he 
took  the  policy.  Taylor  v.  .<Gtna  Ins. 
Co.,  18  Gray  (Mass.)  434.  (3)  It  is 
not  competent  to  show  that  a  person 
addicted  to  intoxicating  liquor  is  not 
regarded  as  an  insurable  subject  by 
persons  engaged  in  the  business  of 
life  insurance.  Rawls  v.  American 
Mut.  L,.  Ins.  Co.,  27  N.  Y.  282.  84 
AmD  280.  (4)  It  has  been  held  that, 
where  the  application  flxed  the  time 
for  the  contract  to  take  effect,  a  cus- 
tom on  the  part  of  the  company  that 
its  policies  should  take  effect  on  a 
different  day  was  not  admissible,  be- 
cause contradicting  the  application. 
Winneshelk  Ins.  Co.  v.  Holsgrafe,  63 
III.  616,  5  AmR  64.  (5)  Pvldence 
that  an  agent  frequently  waived  a 
condition  as  to  payment  Is  not  ad- 
missible to  raise  an  inference  of 
waiver  in  a  particular  case,  in  the 
absence  of  other  proof  tending  to  es- 
tablish It.  Wood  v.  Poughkeepsle 
Mut.   Ins.  Co.,  32  N.  T.  619. 

96.  Helme  v.  Philadelphia  !■.  Ins. 
Co.,  61  Pa.  107,  100  AmD  621.  Con- 
tra Mutual  Ben.  L.  Ins.  Co.  v.  Ruse,  8 
Ga.    634. 

M.  See  cases  cited  in  following 
notes. 

97.  Me. — ^Liassell  t.  Reed,  6  Me. 
222  ' 

Md. — Gallagher  v.  Shipley,  24  Md. 
418,    87    AmD    611. 

Mass. — ^t,ewls  v.  Lyman,  22  Pick. 
437;  Daniels  v.  Pond,  21  Pick.  ««7, 
32  AmD  269. 

N.  C. — Bmlthwlck  v.  Eillison,  24  N. 
C.    326,   38   AmD  697. 

Pa. — Aughinbaugh  v.  Coppenheffer, 
55  Pa.  347;  Barrington  v.  justice,  2 
PaLJR    501. 

Vt.— Wllley  v.  Conner,  44  Vt.  68. 

E!ng. — Stafford  v.  Oardrter,  1,.  R»  7 
C.  P.  242;  Martin  v.  Gllham.  7  A. 
&  E.  540,  34  ECL,  290,  112  Reprint 
574:  Bickford  v.  Parson.  5  C.  B.  920, 
57  ECL  920,  136  Reprint  1141;  An- 
gerstetn  v.  Handson.  1  C.  M.  &  R. 
789,  149  Reprint  1299:  Falmouth  V. 
Thomas.  1  Cromp.  A  M.  89.  149  Re- 
print 326;  Legh  v.  Hewitt.  4  East  154, 
102  Reprint  789.  15  ERC  308;  WIl- 
klns  V.  Wood,  12  Jur.  583:  Sutton  v. 
Temple,  12  M.  &  W.  62,  152  Reprint 
1108;  Hallifax  v.  Chambers,  4  M.  & 
W.  662,  150  Reprint  1586:  Powlev  v. 
Walker.  6  T.  B.  873.  101  Reprint  208, 
15   ERC   307. 

98.  Tucker  v.  Linger,  8  App.  Cas. 
508;  Honywood  v.  Honywood,  L.  R. 
18   Eq.    306. 

99.  Clem  v.  Martin,  34  Ind.  341; 
Mangum  v.  Farrlngton,  1  Daly  (N. 
T.)   236. 

1.    Wilcox   v.   Wood,    9   Wend    (N. 


T.)  346;  American  Academy  of  Mu- 
sic V.  Bert,  8  Pa.  Co.  223;  Ins.  Co. 
v.  Myers,  4  Lane.  Bar  (Pa.)  151; 
Martyn  v.  Clue,  18  Q.  B.  661,  83  ECL 
661,  118  Reprint  249;  Doe  v.  Benson,, 
4  B.  &  Aid.  588,  6  ECL  613,  106  Re^ 
print  1051;  Webb  v.  Plummer,  2  B; 
&  Aid.  746,  106  Reprint  537;  Doe  v. 
Lea,  11  Bast  312,  103  Reprint  1024;- 
Purley  v.  Wood,  1  Esp.  198;  White 
V.  Nicholson,  4  M.  &  G.  96,  43  ECL 
58,  134  Reprint  40.  But  see  Kearney 
V.  King,  2  B.  ft  Aid.  301,  106  Reprint. 
377:  Smith  v.  Walton,  8  BIng.  23S,- 
21  ECL  521.  131  Reprint  391;  Hogg- 
V.  Norrls    2  F.  &  F.  246. 

[a]  Zlliutnttion. — In  New  York  It 
Is  a  custom  which  has  become  law 
that  a  lease  for  one  year,  commenc- 
tag  on  the  first  of  May,  expires  at 
noon  on  the  first  of  the  following 
May.  Marsh  v.  Masterson.  15  Daly 
114,   3  NYS   414. 

S.  Kitchen  nr.  Fenelon,  7  New- 
foundl.    740. 

3.  Van  Ness  v.  Pacard,  2  Pet.  (U.- 
S.)  137,  7  L.  ed.  874:  Teaff  v.  Hewitt. 

1  Oh.  St.  511,  B9  AmD  634;  Keogh 
V.  Danlell,  12  Wis.  168;  Davis  v. 
Jones,  2  B.  &  Aid.  16S,  106  Reprint 
327;  Holding  v.  Plgott.  7  Bine.  466; 
20  ECL  210,  131  Reprint  180:  Culling 
v.  Tufnal,  Buller  N.  P.  34;-Muncey  v.. 
Dennis,  1  H.  &  N.  216,  156  Reprints 
1182;  Hutton  v.  Warren,  1  M.  ft  W. 
466,  160  Reprint  517,  15  ERC  648; 
Bishop  V.  Rufford,  5  Russ.  346,  6  Eng. 
Ch  346,  38  Reprint  1068.  Centra 
Richardson  v.  Copeland,  6  Gray 
(Mass.)  536,  66  AmD  424;  CHiris- 
tlan  V.  Dripps,  28  Pa.  271:  Roberts  v.. 
Barker,  1  Oomp.  &  M.  808,  149  Re- 
print   625. 

4.  Del. — Templeman  v.  Biddle,  1 
Del.  522;  State  V.  Momay.  1  Del.  520. 

Md. — ^Dorsey  v.  Eagle,  7  Gill  ft  J.. 

N.  J.— Howell  V.  Schenck,  24  N.  J.. 
L.  89;  Van  Doren  v.  Evoritt,  5  N.  J. 
L.  460,  8  AmD  615:  Society,  etc..  v 
Halght,  1  N.  J.  Eq.  398.  Control  Hen- 
drlckson  v.  Ivina,  1  N.  J.  Eq.   562. 

N.  Y. — ^Harris  v.  Gregg,  17  App. 
Div.  210,  45  NYS  364. 

Oh. — Foster  v.  Robinson,  6  Oh.  St.' 
90. 

Okl. — Moore  v.  Coughlin.  36  Okl.. 
252,  128  P  267. 

Pa. — Clark  v.  Harvey,  64  Pa.  142; 
Iddlngs  V.'  Nagle,  2  Watts  ft  S.  22: 
Oalg  v.  Dale,  1  Watts  &  S.  509,  37 
AmD  477;  Forsythe  v.  Price,  8  Watts 
282,  34  AmD  465;  Demi  v.  Bossier,  1 
Penr.  ft  W.  224;  Biggs  v.  Brown.  2 
Serg.  ft  R.  14;  Stulti  v.  Dickey.  6 
Binn.  285,  6  AmD  424;  Comfort  v. 
Duncan,  1  Miles  229;  Hunter  v.  Jones, 

2  Brewst.   370. 

Eng. — Holding  v.  Plgott,  7  BIng. 
465,  20  ECL  210,  131  Reprint  180; 
Caldecott  v.  Smythles,  7  C.  ft  P.  808, 
32  ECL  884;  Wlgglesworth  v.  Dalli- 
son,  Dougl.  (3d  ed)  201,  99  Reprint 
132.  15  ERC  542:  Boraston  v.  Green, 
16  East  71,  104  Reprint  1016;  Bea'van 
V.  Delahay,  1  H.  BI.  5,  126  Reprint  8, 
16  ERC  586:  Grifflths  v.  Puleaton,  18 
M.  ft  W.   368,   158  Reprint  148. 

C^>ntra  Mason  v.  Moyers,  2  Rob.  (41 
Va.)   606;  Harris  v.  Carson,  7  Leigh 
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farm  after  he  has  quitted  the  premises ;°  for  the 
off-going  tenant  of  a  farm  in  a  particular  district 
to  bestow  bis  work,  labor,  and  expense  in  manuring, 
tilling,  fallowing,  and  sowing,  according  to  (he 
course  of  husbandry;*  as  to  the  right  of  the  pro- 
prietors of  a  common  stairway  to  the  use  of  the 
walls  to  put  up  business  signs  of  tenants;^  that  the 
owner  of  a  lot  of  land,  after  notice  to  the  owner 
of  the  adjoining  lot,  and  after  bis  refusal  to  join 
in  putting  up  a  partition  fence,  may  put  up  such 
fence  at  his  own  expense  and  hold  the  party  re- 
fusing for  one  half  the  costs  ;^  that,  when  persons 
owning  adjoining  lots  build  simultaneously  adjoin- 
ing houses  having  a  common  wall  built  equally  on 
each  lot,  each  is  bound  to  contribute  to  the  cost  of 
the  wall;*  that  on  an  agreement  for  a  lease  the  lessor 
shall  prepare  it  and  the  lessee  pay  it;^"  a  custom  to 
,  charge  goods  to  a  landlord  sold  to  a  tenant  at  his . 
landlord's  request;'^  and  a  custom  among  coal  opera- 


(S4  Va.)  632.  80  AmD  510;  Kelley  v 
Todd,  1  W.  Va.  197;  Burrowes  v. 
Cairn^  2   U.  C  Q.  B.   288. 

B.  Lewis  V.  Harrla,  1  H.  Bl.  7  note 
a,  ISC  R«>rint  4;  Beavan  v.  Delahay, 
1  H.  Bl.  S,  12<  Reprint  3,  15  ERC  686. 

6.  Dalby  V.  Hirst,  1  B.  &  B.  224, 
6  ECL  600,  129  Reprint  708;  Favlell 
V.  Qaakoln,  7  Exch.  273,  165  Reprint 
(49;  Carlyon  v.  Hayward,  24  Sol.  J. 
807. 

7.  Bennett  v.  Sellgman,  32  Mich. 
600. 

8.  Walker  ▼.  Chleester  [elt  Knox 
V.  Atman,  37  8.  C.  L.  283.  284J. 

•.  Rowland  v.  Hanna,  2  B.  Mon. 
(Ky.)   129. 

IOl  Orlgsell  V.  Robinson.  3  Blng 
N.  Cas.  10.  32  ECL  16.  132  Reprint 
312. 

11.  White  V.  Tripp.  126  N.  C.  623, 
34  BE  686. 

IIL  McOowan  v.  Bailey.  179  Fa. 
470.   36   A  325. 

18.    See  cases  Infra  notes  14-20. 

14,  U.  S.— The  Swallow,  28  F. 
Cas.  No.  13.665.  Olcott  Adm.  334. 

Colo. — Johnston-Woodbury  Hat  Co. 
V.  LlKhtbody.  IS  Colo.  A.  239,  70  F 
>S7. 

Md. — Oiven  v.  Charron,  16  Md.  502. 

Mich. — Carney  v.  Ionia  Transp. 
Co..  157   Mich.  64.  121  NW  806. 

N.  Y. — Lowinson  v.  McKenna.  126 
NYS   604. 

Va. — Harris  v.  Nicholas.  5  Munf. 
(19   Va.)    483. 

Wash. — CholokoTltch  v.  Porcupine 
Gold  Mln.  Co..  78'  Wash.  48,  ISt.  P 
469. 

Eng. — Cunninsham  'v.  Fonblanque, 
6  C.  &  P.   44.   25   ECL    313. 

[a]  XUvstnttloBs. — (1)  A  usaKe 
was  admitted  in  evidence  between 
the  printet-s  and  proprietors  of  news- 
papers that  the  latter  should  ^ive  to 
the  former  four  weeks'  notice  of 
taking  the  work  from  them  or  pay 
them  four  weeks'  wages.  Cunning- 
ham V.  Fonblanque,  6  C.  &  P.  44,  25 
ECIj  313.  (2)  In  an  actloa  for  a 
Wrongful  dismissal,  evidence  of  a 
custom  among  drygoods  Jobbers  in 
Baltimore,  tha^  when  a  clerk  or  a 
salesman  begins  a  season  without  a 
special  contract,  he  cannot  be  dis- 
missed until  the  end  of  it,  and  that 
the  seasons  are  two— one  from  Janu- 
ary 1  to  July  1,  and  the  other  from 
July  1  to  January  1 — was  admitted. 
Given  V.  Charron,  IB  Md.  502.  (3) 
In  an  action  for  wrongfully  dismiss- 
ing the  editor  of  a  newsnaper.  the 
declaration  stated  that  he  was  en- 
gaged for  a  year.  There  was  no  di- 
rect evidence  as  to  the  time  for 
which  he  was  engaged.  It  was  held 
that  he  might  show  that  it  was  cus- 
tomary for  editors  of  newspapers  to 
be  engaged  for  a  year  unless  there 
was  an  express  stipulation  to  the 
contrary.  Holcroft  v.  Barber,  1  C. 
&  K.  4.  47  ECL,  4.  (4)  In  determin- 
ing whether  defendant  contracted  to 


employ  plaintiff  as  master  of  a  ves- 
sel, and  In  construing  the  contract. 
It  should  be  considered  with  refer- 
ence to  a  prevailing  custom  by  own- 
ers of  employing  masters  at  the 
close  of  the  preceding  season.  Car- 
ney V.  Ionia  Transp.  Co.,  157  Mich. 
64,  121  NW  806.  (6)  One  sued  for 
architect's  services  and  defending  be- 
cause complete  plans  were  not  fur- 
nished could  show  a  general  custom 
known  to  the  architect  when  the  con- 
tract was  made  to  furnish  copies 
of  the  plans  and  specliications  for 
use  by  bidding  contractors.  Lowin- 
son  V.   McKenna,    126   NYS   604. 

IS.  Barnes  v.  Ingalls,  39  Ala.  198; 
Collins  Ice-Cream  Co.  v.  Stephens. 
189  III.  200,  69  NE  624;  Behnke  v. 
Turn  Verein  Elnlgkelt,  180  111.  A. 
319;  Merkiewici  v.  Standard  Brew- 
ery. 169  111.  A.  471:  Cameron  v. 
Blackman,  39  Mich.  108;  Ranous  v. 
Hughes,   19   Misc.   46,   42  NYS   519. 

[al  XUiMtntloiM<— (1)  A  custom 
under  which  Journeymen  and  employ- 
ees are  required  to  work  for  their 
employers  a  certain  number  of  hours 
a  day  and  are  allowed  the  privilege 
of  working  for  themselves  at  other 
times  is  good.  Barnes  v.  Ingalls,  39 
Ala.  193.  (2)  A  custom  as  to  Sun- 
day work.  Collins  Ice-Cream  Co.  v. 
Stephens,  189  111.  200,  69  NB  624.  (3) 
A  custom  as  to  teacher's  vacation. 
Behnke  v.  Turn  Verein  Einigkeit,  180 
111.  A.  319.  (4)  A  usage  on  the  part 
of  business  establishments  to  fur- 
nish each  other's  clerks  with  goods 
and  to  charge  such  goods  to  each 
other.  Cameron  v.  Blackman,  39 
Mich.  108.  (6)  A  custom,  whereby 
books  sent  by  publishers  to  literary 
critics  for  purposes  of  review  be- 
come the  property  of  the  critics. 
Ranous  v.  Hughes.  19  Misc.  46,  42 
NYS    619. 

la  Vaughan  v.  Gardner,  7  B.  Mon. 
(Ky.)  326;  Hunt  v.  Carlisle.  1  Gray 
(Mass.)  267;  Hunt  v.  Mlckev.  12 
Mete.  (Mass.)  346:  Martin  v.  Hilton, 
9  Mete.  (Mass.)  371;  Reade  v.  Sweet- 
ser,   6  AbbPrNS   (N.  Y.)   9  note. 

[a]  Por  %»»nn>l»  (1)  that  a  print- 
er contracting  to  print  for  a  book- 
seller a  certain  number  of  copies  of 
any  work  is  not  at  liberty  to  print 
from  the  same  type,  while  standing, 
an  extra  number  for  his  own  dis- 
posal. Williams  y.  Gilman.  3  Me. 
276.  (2)  That  the  employment  of 
an  architect  to  make  plans  and  de- 
signs for  a  building  carries  with  it 
an  employment  to  superintend  Its 
constructlqn.  Wilson  v.  Bauman,  80 
111.  493.  (3)  That  on  a  contract  of 
hiring  a  slave  to  do  ordinary  and 
customary  labor,  the  slave  may  be 
employed  in  cleaning  out  a  well. 
Willis    V.    Harris,    26    Tex.    136. 

17.  Colo. — Bradbury  v.  Butler,  1 
Colo.  A.  450,   29  P  463. 

Kan. — Smythe  v.  Parsons,  37  Kan. 
79,  14  P  444. 


tors  that  th^  owner  shall  not  receive  oompensation 
for  the  slack,  but  only  for  lump,  coal.'* 

[$  50]  6.  Muter  and  Servant.  In  the  relation 
of  master  and  servant  or  of  employer  and  employee 
many  customs  liave  been  recognized  by  the  eotirts.'* 
For  example,  as  to  the  team  of  a  hiring;"  as  to  the 
conditions  of  the  service;**  as  to  the  proper  per- 
formance of  a  service;"  as  to  the  proper  mode  for 
the  measurement  of  work ;*^. and  as  to  wages  and 
compensation.'*  But  evidence  that  a  charge  for 
services  is  a  customary  one  is  not.  necessarily  evi- 
dence that  it  is  a  reasonable  one.*'  And  the  custom 
must  relate  to  the  same  kind  of  services  as  those 
sued  for.*" 

[$  51]  7.  Principal  and  Agent.  It  is  well  set- 
tled that  a  mercantile  agency  must  be  executed  in  ac- 
cordance with  the  valid  usages  of  the  particular  trade 
or  market  to  which  it  relates;**  and  the  authority 
of  the  agent  is  regulated  and  controlled  by  such 

Md. — Donohub  v.  Shedrlck,  46  Md. 
226. 

Mich. — Walker  ▼.  Syms,  118  Mich. 
183.  76  NW  320.      . 

Jf.  Y. — De  Cemea  v.  Cornell,  8 
Misc..  241.  22  NYS  941. 

Pa. — McCullough  v.  Ashbrldge,  155 
Pa.  166.  26  A  10;  Corcoran  v.  Chess. 
181   Pa.    356,   18   A  876. 

18.  U.  S. — Sunday  v.  Gordonc  23 
F.  Cas.  No.  13.616,  1  Blatcbf.  &  H. 
66». 

Ala. — Partridge  v.  Forsyth,  29  Ala. 
200;  Fursell  v.  McQueen.  9  Ala.   380. 

Ga. — Douglas  v.  Rogers,  10  Ga.  A. 
486,   73   SB   700. 

111. — Hayes  v.  Moynihan.  •60  ni. 
409.  But  see  Sweet  v.  Ijcach.  6  111. 
A.  212. 

Ky. — ^Ewlng  v.  Beauchamp.  4  Bibb 
496. 

Me. — ^Wyman  v.  Ban  ton,  66  Me.  171: 
Emmons  v.  Lord,  18  Me.  351. 

Md. — Lyon   V.   George.   44   Md.    896. 

Mass. — Eldredge  ▼.  Smith,  13  Al- 
len 140;  Dodge  v.  Favor,  15  Gray  83; 
Thayer  v.  Wadsworth,  19  Pick.  349. 

Mich. — Cronk  v.  Mulvaney.  16S 
Mich.  846,  134  NW  9;  McDonnell  ▼. 
Ford,  87  Mich.  198,  49  NW  646. 

N.  Y. — Jonsson  v.  Thompson,  97  N. 
Y.  642;  Johnson  v.  De  Peyster,  50 
N.   Y.   666. 

S.  C. — Cummins  v.  Keckeley,  16  8. 


C.  L.  268;  Thomas  v.  O'Hara.  8  S.  C. 
L.  303. 

W.  Va. — Anderson  v.  Lewis,  64  W. 
Va.  297,  61  SE  161^ 

Eng. — Sewell  v.  Corp..  1  C.  *  P. 
392,  12  ECL  232;  Olllett  v.  Mawman. 
1  Taunt.  137.  127  Reprint  784;  Cutter 
V.  Powell,  6  T.  R.  320.  101  Reprint 
573,  6  ERC  627. 

Newfoundl. — Kent  v.  Christopher, 
64  Newfoundl.   147.  * 

[a]  Th*  ycoper  oilteiloa  in  the  as- 
sessment oi  a  quantum  meruit  is  the 
usual  and  reasonable  price  whfch  oth- 
ers have  received  for  similar  serv- 
ice. Murray  v.  Ware,  1  Bibb.  (Ky.) 
325,  4  AmD  655;  Swain  v.  (%eney, 
41  N.  H.  232.  See  Work  and  Labor 
[40  Cyc  2847]. 

[b]  A  oowrt  n*7  lafar,  or  the  Jut 
may  ilad  (Mm  th*  tma»T$i  and  Iebowb 
praotlo*  and  naaf*  in  such  cases. 
that,  although  a  contract  for  per- 
sonal service  Is  entire,  yet  the  com- 
pensation la  payable  by  Installments 
or  is  due  as  earned  at  stated  pe- 
riods. (Cunningham  v.  Morrell,  10 
Johns.   (N.  Y.)   20.<l,  6  AmD  332. 

10.  Packer  v  Pentecost,  60  111.  A. 
228. 

30.  Trenor  v.  Central  Pao.  R.  Co., 
60  Cal.  222. 

31.  U.  S. — Schuchardt  v.  Allen.  1 
Wall.  359.  17  L.  ed.  642;  Ward  v.  Vos- 
burgh,  31  Fed.  12. 

Conn. — ^WiUard  v.  Buckingham.  86 
Conn.  395. 

111.— Phillips  V.  Moir,  69  111.  155. 

Kan. — American  Cent.  Ins.  Co.  v. 
McLanfithan,  11  Kan.  638. 


Vor  latar  oaaes,  developments  and  ohanf  •■  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§51] 


CUSTOMS  AND  USAGES 
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usages  of  the  particular  business,*'  he,  in  the  ab- 
sence of  express  direetions,  having  implied  power 
to  perform  his  duties  in  accordance  with  any  recog- 
nized usage  or  mode  of  dealing."  Third  persons 
in  dealing  with  an  agent  have  a  right  therefore  to 


La. — ^Area  v.  HtlUken,  36  La.  Ann. 
lUO;  White  v.  Jonea.  14  Lia.  Ann. 
(81. 

Me.— Randall  t.  Kehlor,  60  Ue.  IT, 
11  AmR  16»;  Greely  T.  Bartlett,  1 
Me.  172.   10  AmD   54. 

Md. — ^Rosenatock  v.  Tormey,  S2  Md. 
1(9,  3  AmR  125. 

Mass. — Furber  v.  Dane.  203  Mass. 
108,  89  NE  227:  Greely  v.  Doran 
Wright  Co.,  148  Mass.  116,  18  NE  878; 
Day  V.  Holmea,  103  Mass.  306;  Oreen- 
leaf  V.  Moody,  13  Allen  363;  Upton 
T.  Suffolk  Cfounty  Mills  11  Cuah. 
'586,  59  AmO  163;  Qoodenow  v.  Tyler. 
7  Mass.  36,   6  AmD  22. 

N.  H. — Daylight  Burner  Co.  v.  Od- 
lln,  51   N.   U.    56.    12   AmR   45. 

N.  T. — lasiKi  V.  Roaenateln,  158 
N.  T.  678,  52  NE  1124;  Lawrence 
T.  Maxwell,  63  N.  T.  19;  Smith  v. 
Tracy,  36  N.  Y.  79:  Sims  v.  U.  S. 
Trust  Co.,  35  Hun  533;  In  re  Hayes, 
17  Ulsc  264.  76  NTS  312:  McKlnstry 
T.  Pearaall,   3   Johns.   319. 

N.  C. — Brown  Chemical  Co.  ▼.  At- 
kinson,  91  N.  C.  389;  New  Hanover 
Bank  v.  WlUlama,  79  N.  C.  129. 

Oh. — Frank  v.  Jenklna,  22  Oh.  St. 
597. 

Pa. — Sumner  t.  Stewart,  69  Pa. 
J21. 

Eng. — Sutton  v.  Tatham,  10  A.  &  E. 
27,  37  ECL  39,  113  Reprint  11; 
Ez  P.  Belchler,  Ambl.  219,  27  Re- 
print 144;  Young  v.  Cole,  3  Blng.  N. 
Caa.  724,  32  ECL  334.  182  Reprint 
S89;  Hodgson  v.  Davies,  2  Campb. 
530;  Brady  v.  Todd.  9  C.  B.  N.  S. 
592,  99  ECL  592,  142  Reprint  233: 
Pickering  v.  Busk,  15  East  38,  104 
Reprint  758;  Bayllffe  v.  Butterworth, 
1  £ich.  425,  154  Reprint  181;  Qraves 
T.  Legg,  2  H.  &  N.  210,  157  Reprint 
88:  Massey  v.  Banner,  1  Jac.  &  W. 
24i,  37  Reprint  367;  Russell  v.  Han- 
key,  6  T.  R.  12,  101  Reprint  409:  Caf- 
frey  v.  Darby.  6  Ves.  Jr.  488,  31  Re- 
print 1159. 

Ont.— Sutherland  T.  Cox,  6  Ont.  505; 
Mara  v.  Cox.  6  Ont  359  (afl  24  Can 
UNS  55). 

VstoM  aad  MctaBt  of  tnxVt  au- 
thority la  faaaTal  see  Agency  tf  202- 

83.  U.  8. — Moore  v  Metropolis 
Bank,  13  Pet.  302,  10  L.  ed.  172; 
Ernest  v.  StoUer,  8  F.  Cas.  No.  4,520, 
i  Dill.  438,  2  McCrary  380;  The  Hen- 
drtck  Hudson,  11  F.  Cas.  No.  6,358; 
Wilcocks  v.  Phillips,  29  F.  Cas.  No. 
17,639.   1  Wall.    Jr.    47. 

Ala. — Southern  R.  Co.  v.  Raney,  117 
Ala.  270,  23  S  29;  Cal^thon  v.  Lush, 
>7  Ala.  674,  11  S  731:  Guesnard  v. 
Louisville,  etc.,  R.  Co.,  76  Ala.  463. 

Ark. — Meyer  v.  Stone,  46  Ark.  210, 
65  AmR  677. 

Colo. — ^Knollln  v.  Western  Live 
Stock  Commn.  Co.,  51  Colo.  355,  117 
P  999;  Gates  Iron  Works  v.  Denver 
Engineering  Works.  17  Colo.  A.  16,  67 
P  173;  Savage  v.  Felton,  1  Colo.  A. 
148.  27  P  »48. 

Oonn. — ^Jones  v.  Warner,  11  Conn. 
40:  Halsey    v.    Brewn,  -3    Day    346. 

Ga. — Lauchheimer  v,  Jacobs,  126 
Ga.  261,  56  SE  66;  Hatcher  v.  Comer, 
71  Ga.  418;  Mott  v.  Hall,  41  Ga.  117; 
Hopkins  T.  Armour,  8  Ga.  A.  442, 
(9  SB  580. 

111.— Taylor  v.  Bailey,  169  111.  181, 
48  NE  200;  Monson  v.  Kill.  144  111. 
248,  33  NE  48;  Grain  v.  JackBonvlUe 
First  Nat.  Bank,  114  111.  516,  2  NE 
486;  National  Furnace  Co.  v.  Key- 
atone  Mfg.  Co.,  110  111.  427;  Corbett 
▼.  Underwood,  83  111.  324.  25  AmR 
J92;  Lyon  v.  Culbertson,  83  111.  83, 
25  AmR  849;  U.  8.  L.  Ina.  Co.  v.  Ad- 
vance Co..  80  ni.  549;  Phillips  v.  Moir, 
>9  111.  156:  Mcintosh  v.  Ransom,  106 
III  A  172;  Pardridge  v.  Bailey,  20 
111.  A  361;  Oldershaw  t.  Knolea,  4 
111.  A.  63,  6  HI.  A.  325  [alT  101  III. 
117). 

Ind. — Cmsan  ▼.  Smith.  41  Ind.   288. 


Iowa. — Mallory  Commn.  Co.  v."  El- 
wood,  120  Iowa  632,  95  NW  176. 

Ky. — Wallace  v.  Bradshaw,  6  Dana 
382. 

Me. — ^Nobleboro  v.  Clark,  68  Me.  87. 
28  AmR  22;  Trail  v.  True,  38  Me. 
867. 

Md. — ^BiggB  V.  Ijanghammer,  108 
Md.  64,  «8  A  198;  Kraft  v.  Fancher, 
44  Md.  204;  Rosenatock  v.  Tormey, 
32   Md.   169,   3  AmR  125. 

Mass. — Goldsmith  v.  Manheim,  109 
Mass.  187;  Green  v.  Clay,  10  Allen  90, 
87  AmD  622;  Greenfield  Bank  v. 
Crafts,  2  Allen  269;  Bucknam  v. 
Chaplin,  1  Allen  70;  Upton  v.  Suffolk 
County  Mills,  11  Cuah.  686,  59  AmD 
168;  Potter  v.  Morland,  3  Cush.  384; 
Dwight  V.  Whitney.  15  Pick.  179; 
Oark  V.  Van  NorthWlck,  1  Pick.  848; 
James  v.  Blxby,  11  Maas.  84. 

Mich. — Austrian,  etc,  Co.  v.  Spring- 
er, 94  Mich.  343,  54  NW  50,  84  AmSR 
350. 

Minn. — ^Burcliard  v.  Hull,  71  Minn. 
480,  74  NW  168;  Earl  Fruit  Co.  v. 
Thurston  Cold-Stotege.  eta,  Co..  (0 
Minn.  361,  62  NW  439. 

Mo.— Hackett  v.  Van  Frank.  105 
Mo.  A.  384,  79  SW  1013;  Cameron 
V.  McNalr,  etc.,  Heal  Estate  Co.,  76 
Mo.  A.  366;  Mabray  v.  Kelly-Gqod- 
fellow  Shoe  Co.,  73  Mo.  A.  1;  Delle- 
cella  y.  Hannonle  Club,  84  Mo.  A. 
179. 

Mont. — Muth  V.  Goddard,  28  Mont. 
237,    72    P    621,    98    AmSR    563. 

N.  H.— Knapp  v.  U.  S.,  etc..  Ex- 
press Co.,  65  N.  H.  348-  Morris  v. 
Bowen,  62  N.  H.  416;  Lebanon  v. 
Heath,  47  N.  H.  863;  Haven  v.  Went- 
worth,  2  N.  H.  93. 

N.  J.— Elliott  v.  Bodlne.  B9  N.  J. 
L.    567,   86  A  1038. 

N.  Y. — Lowensteln  v.  Lombard,  etc., 
Co.,  164  N.  T.  324,  68  NE  44;  Trimble 
v.  New  York  Cent.,  etc.,  R.  Co.,  162 
N.  T.  84,  56  NB  532.  48  LRA  849; 
Talcott  V.  Wabash  R.  Co.,  169  N.  Y. 
461.  64  NE  1;  De  Cordova  v.  Barnuin, 
130  N.  T.  615,  29  NE  1099,  27  AmSR 
538:  Smith  v.  Clews,  114  N.  Y.  190, 
21  NE  160,  11  AmSR  627,  4  LRA  392; 
Isaacson  v.  New  York  Cent.,  etc..  R. 
Co..  94  N.  Y.  278,  46  AmR  142;  Green 
V.  Dlabrow,  66  N.  Y.  334:  Hammond 
V.  Varlan,  54  N.  Y.  398;  Ellis, v.  Al- 
bany City  F.  Ins.  Co.,  50  N.  Y.  402, 
10  AmR  495;  Easton  v.  Clark,  35 
N.  Y.  225;  Newman  v.  Lee,  87  App. 
Dlv.  116,  84  NYS  106;  White  v.  Pul- 
ler, 67  Barb.  267;  Brunner  v.  Platt, 
BO  Misc.  671,  99  NYS  626;  McMorris 
V.  Simpson,  21  Wend.  610;  Andrews 
V.  Kneeland,  6  Cow.  354. 

N.  C— Moore  v.  Tickle,  14  N.  C. 
244. 

Oh. — Mahler-Wolf  Produce  Co.  ▼. 
Meyer,  26  Oh.  Clr.  Ct.  165. 

Or. — Durkee  v.  Carr,  38  Or.  189, 
63   P   117. 

Pa. — Sumner  v.  Stewart,  69  Pa.  821; 
Williams  v.  Getty,  81  Pa.  461,  72 
AmD  757;  Brown  v.  Arrott,  6  Watts 
&  S.  402.  Ar.d  see  Brooke  v.  New 
York,  etc.,  R.  Co..  108  Pa.  529,  1 
A  206,  66  AmR  235  (holding  that  an 
agent  pursuing  the  method  in  which 
he  usually  transacts  business  for  his 
principal  may  be  considered  clothed 
with  the  necessary  authority). 

S.  C. — Topham  v.  Roche,  20  S.  C 
L.   307,    27   AmD  887. 

Tex. — Wootiers  v.  Kaufman.  73 
Tex.  395,  11  SW  390;  Buzard  v.  Jolly, 
6  SW  422:  HolUngsworth  v.  Holshou- 
sen,  25  Tex.  628;  Kempner  v.  Pat- 
rick, 43  Tex.  Civ.  A.  216,  96  SW 
61. 

Vt.— Pay  V.  Richmond,  43  Vt.  28. 

Va. — Reese  v.  Bates,  94  Va.  821, 
26    SE    865. 

Wash. — Aukeny  v.  Young,  62  Wash. 
235.    100   P   736. 

W.  Va. — Rohrbough  v.  TJ.  S.  Ex- 
press Co.,  50  W.  Va.  148,  40  SE  398, 
I  88  AmSR  849. 


presume  that  he  has  been  clothed  with  all  the  pow- 
ers with  which,  according  to  the  custom  of  that 
particular  business,  similar  agents  are  clothed;** 
and  that  he  has  authority  to  adopt  the  usual  and 
,  ordinary  means  of  accomplishing  the  business  with 


Wis. — ^Waupaca  Xnectric  Li|4»t.  etc., 
Co.  V.  Milwaukee  ESectric  R.,  etc.. 
Co.,  112  Wis.  469,  88  NW  308;  Hib- 
bard  v.  Peck,  76  Wis.  619,  44  MW 
641. 

Eng. — Forget  v.  Baxter,  [19001  A. 
C.  467;  Robinson  v.  MoUett,  L.  R.  7 
H.  L.  802  [rev  L.  R.  7  C.  P.  84); 
Duncan  v.  Hill,  L.  R.  6  Bxch.  266 
[rev  on  other  grounds  L.  R.  8  Eixcb. 
242] ;  Balnea  v.  E>wing,  L.  R.  1  Exch. 
320;  Dickinson  v.  Lllwall,  4  Campb. 
279,  1  Stark.  128,  2  ECL  67;  Hodgson 
v.  Davies,  8  Campb.  630;  Hey  worth  v. 
Knight.  17  C.  B.  N.  S.  298,  112  ECL 
298,  144  Reprint  120;  Dingle  v.  Hare.  7 
C.  B.  N.  S.  145,  97  ECL  145,  141  Re- 
print 770;  Whitehead  v.  Tuckett.  16 
East  400,  104  Reprltit  896,  3  ERC 
358;  Graves  v.  Legg,  2  H.  &  N.  210, 
157  Reprint  88;  Harker  v.  Edwards, 
67  L.  J.  Q.  B.  147. 

N.  S. — Ronne  v.  Montreal  Ocean 
SS.   Co.,    19   N.    8.    812. 

[a]  XUnatmtlaiis. — (1)  Where  an 
agent  Is  commlsaloned  to  do  any  act. 
nothing  being  said  as  to  the  mode  oi 
performance,  he  has  an  Implied  pow- 
er to  perform  his  duties  in  accord- 
ance with  any  recognised  usage  or 
mode  of  dealing.  Rohrbough  v.  U.  8. 
Express  Co.,  60  W.  Va.  148.  40  SB 
398,  88  AmSR  849.  (2)  A  person  who 
employs  a  broker  to  transact  busi- 
ness for  him  in  a  market  with  the 
usages  of  which  the  principal  is  un- 
acquainted gives  him  authority  to 
contract  upon  the  footing  of  aucb 
usages,  provided  they  are  only  auch 
as  relate  to  the  mode  of  performing 
the  contract  and  do  not  change  Ita 
intrinsic  character.  Robinaon  v.  Mol- 
lett.  L.  R.  7  H.  L.  802  [rev  L.  R. 
7   C.   P.    84). 

S3.  Pierce  v.  American  Express 
Co.,  210  Maaa.  383,  96  NE  1026; 
Rohrbough  V.  U.  S.  Express  Co.,  60 
W.  Va.  148,  40  SE  898,  88  AmSR 
849;  Oregon  Short  Line  R.  Co.,  v. 
Blyth,  19  Wyo.  410,  118  P  649,  118  P 
876.  AnnCasl913E  288. 

34.  U.  S. — Minor  v.  Alexandria 
Mechanics'  Bank,  1  Pet,  46,  7  L.  ad. 
47;  Hartford,  etc.,  Transp.  Co.  v. 
Plymer,  120  Fed.  624,  67  CCA  288. 

Ala. — Cawthon  v.  Lusk,  97  Ala.  674. 
11  S  731;  Guesnard  v.  Louisville,  etc., 
R.  Co.,  76  Ala.  463. 

Ark. — Meyer  v.  Stone,  46  Arlc  210, 
66  AmR  577. 

Cal.— Harlan  v.  Ely,  68  Cal.  622,  * 
P  947;  Wright  v.  Solomon,  19  CaL 
64,  79  AmD  196. 

Colo. — Savage  v.  Pel  ton,  1  Colo.  A. 
148    27  P  948 

Conn. — ^Wiliard  v.  Buckingham,  8C 
Conn.  395;  Crosby  v.  Pitch,  12  Conn. 
410,   81  AmD  746.  ^ 

Ga. — Lauchheimer  v.  Jacobs,  12t 
Ga.  261,  56  SB  55;  Hatcher  v.  Co* 
mer,  73  Ga.  418. 

111.— Corbett  v.  Underwood.  88  111. 
324,  25  AmR  392;  Philllpa  v.  Moir, 
69  111.  155:  Voelkr.er  v.  Ott,  197  IIL 
A.  520;  Young  v.  Mueller  Bros.  Art. 
etc.,  Co.,  124  111.  A.  94;  Partridge  v. 
Bailey.  20  111.  A.  351. 

Iowa. — Mallory  Commn.  Co.  v.  BS- 
wood,   120   Iowa  632.   96   NW   176. 

Me.— Randall  v.  Kehlor,  60  Ma.  31. 
11  AmR  169. 

Md.— Kraft  v.  Fancher,  44  Md.  204: 
Rosenstook  v.  Tormey,  S2  Md.  169,  t 
AmR  125. 

Mass. — American  Min.,  etc..  Co.  v. 
Converae,  175  Mass.  449,  56  NE  694; 
Schnltzer  v.  Oriental  Print  Works, 
114  Mass.  123;  Day  v.  Holmes,  103 
Mass.  306;  Mixer  v.  Cobrun,  11  Mete. 
569,  46  AmD  230;  Winaor  v.  Dllla- 
way,    4   Mete.    221. 

Mich. — Austrian  v.  Springer,  94 
Mich.  343,  54  NW  50,   34  AmSR  360. 

Minn. — Kllborn  v.  Prudential  Ins. 
Co..  99  Minn.  176,  108  NW  861;  Bur- 
chard  v.  Hull,  71  Minn.  430,  74  NW 
163. 
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whioh  he  is  intrnBted,**  unless  sueh  implied  author- 
ity is  expressly  negatived  by  the  principal,'*  and 
the  third  person  is  equally  presumed  to  understand 
and  be  guided  by  such  usages  restricting  or  limiting 
the  power  of  the  agent.^'  These  general  rules 
have  been  applied  to  usages  authorizing  an  agent 
to   pledge   his   principal's   goods"*    or   to   sell   on 

Mo. — Swltxer  v.  Connett,  11  Mo.  88; 
Friedman  v.  KeUy,  126  Mo.  A.  27*, 
102  8W  10««.        ' 


N.  H. — Daylight  Burner  Co.  v.  Od- 
Un,   51  N.  H.   56,   12  AmR   45. 
'  N.   J. — Elliott    T.    Bodine,    69   N.   J. 
L.    5S7,   3C  A   1088. 

N.  T. — Lowenateln  v.  Lombard,  164 
N.  T.  S24.  68  NE  44;  Talcott  v. 
Wabash  R.  Co,  159  N.  T.  461,  64  NE 
1;  Smith  V.  Tracy,  36  N.  T.  79; 
Newman  v.  Lee,  87  App.  Dlv.  116, 
84  NTS  106;  McKlnstry  v.  Pearsall, 
3  Johns.   319. 

Oh. — Frank  v.  Jenkins,  22  Oh.  St., 
597;  Mahler-Wdlf  Produce  Co.  v. 
Meyer.  26  Oh.  Cir.  Ct.  165. 

Pa. — Sumner  V.  Stewart,  69  Pa.  321; 
Lauer  Brewing  Co.  v.  Schmidt.  24 
Pa.   Super.   396. 

S.  C. — Fraser  v.  Tenants,  39  S.  C. 
L.    375. 

Tenn. — Strong  v.  Stewart,  9  Hetsk. 
137;  Franklin  v.  Ezell,  1  Sneed  497. 

Tex. — Holllnnworth  v.  Holsbau- 
•en,  26  Tex.  628;  Holmes  v.  Tyner, 
(Civ.    A.)    179    SW    887. 

Va. — Reese  v.  Bates,  94  Va.  321, 
26  SE  865. 

Wis. — Schroeder  Lumber  Co.  v. 
Stearns,  122  Wis.  503,  100  NW  836; 
Ames  v.  D.  J.  Murray  Mfg.  Co., 
114  Wis:  85.  89  NW  836;  HIbbard  V. 
Peek.  75  Wis.  619.  44  NW  641. 

Bng. — Forget  v.  Baxter,  [1900]  A. 
C.  467;  Sutton  y.  Tatham,  10  A.  & 
E.  27.  37  ECL  39.  113  Reprint  11; 
Dickinson  v.  Lllwall.  4  Campb.  279, 
1  Stark.  128.  2  ECL  57;  Raltt  v. 
Mitchell.  4  Campb.  146;  Bayliffe  v. 
Butterworth,  1  Exch.  425.  154  Reprint 
181;  Graves  v.  Legg,  2  H.  &  N.  210, 
157  Reprint  88;  Jones  v.  Bowden,  4- 
Taunt.  847,  128   Reprint  665. 

[a]  An  agent  aBipIoyed  to  soUelt 
orden  for  goods  must,  as  to  Innocent 
third  persons  dealing  with  blm.  be 
deemed  to  have  authority  to  accept 
the  orders  and  to  enter  into  con- 
tracts of  sale  binding  on  his  princi- 
pal where  that  Is  the  general  usage 
of  the  business,  Turnbull  v.  North- 
western Terra  Cotta  Co.,  46  Minn. 
513,  49  NW  229;  Mabray  v.  Kelly- 
Ooodfellow  Shoe  Ca,   73  Mo.  A.  1. 

as.    U.   S. — National    Bank   of   Re- 

?ublic  V.  Baltimore  Old  Town  Bank. 
13  Fed.  726.  60  CCA  443. 

Ala. — ^Lytle  v.  Dotliam  Bank.  121 
Ala.  215,  26  S  6;  Herring  v.  Skaggs, 
<S  Ala.   180,   34  AmR  4. 

Iowa. — ^Kaufman  vt  Farley  Mig, 
Co..  78  Iowa  679,  43  NW  612,  16 
AmSR  462. 

Mich. — ^Austrian  v.  Springer,  94 
«ich.  843.  64  NW  60,  84  AmSR 
860. 

Miss. — Potter  v.  Springfield  Milling 
Co.,   76   Miss.  532,   23  S  269. 

Mo. — Hayner  v.  Churchill.  29  Mo. 
A.   676. 

N.  T. — Peterson  v.  New  York.  194 
N.   T.    437.   87  NB   772. 

Dr.— Durkee  v.  Carr.  38  Or.  189, 
<3   P  117. 

Pa.— Williams  ▼.  Getty,  31  Pa.  461, 
72   AmD   767. 

S.  D. — ^Davis  v.  Matthews,  8  S.  D. 
300.  66  NW  456. 

Tex. — ^Halft  V.  O'Connor,  14  Tex. 
Civ.  A.   191.    87  SW  238. 

Utah. — Genter  v.  Conglomerate 
Min.  Co..  23  Utah  165,  64  P  362. 

Va. — Reese  v.  Bates.  94  Va.  321. 
26   SE  865. 

W.  Va. — Rohrbough  v.  U.  S.  Ex- 
press Co..  60  W.  Va.  148,  40  SE  398, 
88    AmSR    849. 

Wis. — Waupaca  Electric  Light,  etc., 
Co.  v.  Milwaukee  Electric  R.,  etc., 
Co.,  112  Wis.  469,  88  NW  308;  West- 
em  V.  Page.  94  Wis.  261,  68  NW  1003; 


Pickert     v.     Marston,     68 
32  NW  550,  60  AmR  877. 

Eng. — Dingle  v.  Hare,  7  C.  B.  N. 
S.  146.  97  ECL  145,  141  Reprint 
770. 

N.  8. — Ronne  v.  Montreal  Ocean 
SS  Co.,   19  N.   S.   812. 

36.  Fla. — ^American  Lead  Pencil 
Co.   V.  Wolfe,   30  Fla.    360,   11   S  488. 

111. — Western  Union  Cold  Storage 
Co.  V.  Winona  Produce  Co.,  197  111. 
457,  64  NE  496  [rev  94  111.  A.  618, 
84   111.   A.    678]. 

S.  C. — Barksdale  v.  Brown,  10  S.  C 
L.  517,  9  AmD  720. 

Tenn. — Franklin  v.  Esell,  1  Sneed 
497.  < 

Tex. — ^Wootters  v.  Kaufman,  73 
Tex.   395,  11  SW  390. 

Vt.— CatUn  V.  Smith.  24  Vt.  86: 
BUsa  V.  Arnold,  8  Vt.  262.  30  AmD 
467. 

Wis. — Osborne  v.  Rider.  62  Wis. 
235,  22  NW  394.  See  Hall  v.  Storrs, 
7  Wis.   263. 

27.  Greely  v.  Bartlett,  1  Me.  179, 
10  AmD  64;  Law  Reporting  Co.  v. 
Elwood  Grain  Co.,  135  Mo.  A.  10, 
115  SW  475;  White  v.  Fuller.  67 
Barb.  (N.  T.)  267;  Reese  v.  Bates, 
94  Va.  321,  26  SB  865.  And  see 
Jones  v.  Warner,  11  Conn.  40  (holding 
that  an  agent  has  no  implied  au- 
thority contrary  to  the  usual  course 
of  dealing  In  the  business  In  which 
he    is   employed). 

as.  Laussatt  v.  Llpplncott,  6  Serg. 
&  R.  (Pa.)  386,  9  AmD  440;  Pultney 
V.  Keymer,  3  Esp.  182:  Graham  v. 
Dyster,  6  M.  &  S.  1,  105  Reprint  1143, 
2  Stark.  21,  3  ECL  299.  Contra  New- 
bold  V.  Wright,  4  Rawle  (Pa.)  195. 

39.  U.  S.— BurrlU  v.  Phillips,  4  F. 
C^s.  No.  2,200.  1  Gall.  360:  Forrestler 
V.  Bordman,  9  F.  C^aa.  No.  4,945,  1 
Story  43;  Oerbier  v.  Emery.  10  F. 
Cas.  No.  6.857,  2  Wash.  C.  C.  413. 
'Conn. — Leach  v.  Beardslee,  22  Conn. 
404. 

Me. — Greely  iv.  Bartlett,  1  Me.  172. 
10  AmD  54. 

Mass. — Dwight  v.  Whitney,  15  Pick. 
179;  Goodenow  v.  Tyler,  7  mass.  36, 
S  AmD   22. 

N.  Y. — Van  Alen  v.  Vanderpool,  6 
Johns.   69,    5  AmD   192. 

Pa. — Geyer  v.  Decker,  1  Yeates 
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s!  C. — James  v.  McCredle,  1  S.  C. 
L.    297,    1    AmD    617. 

Tex.— Nelll  v.  BiUlngsley,  49  Tex. 
161;  Harbert  v.  Nelll,  49  Tex.  143. 

Bng. — ^Houghton  v.  Matthews,  3  B. 
A   P.    485,    127    Reprint    263. 

[a]  A  factor  without  apeoial  in- 
■UouUons  to  aell  fox  oaali  and  not 
on  credit  may  sell  on  credit  accord- 
ing to  the  general  usage  of  the  trade 
In  the  market  in  which  the  goods  are 
sold;  and  if  he  sells  In  conformity 
with  such  usage,  and  uses  due  dili- 
gence to  ascertain  the  solvency  of  the 
purchaser,  he  Is  not  responsible  If 
the  latter  afterward  becomes  Insol- 
vent.- Byrne  v.  Schwlng,  6  B.  Mon. 
(Ky.)  199;  Reano  v.  Mager,  11  Mart. 
(La.)  636;  Dwight  V.  Whitney.  16 
Pick.  (Mass.)  179;  Etherldge  v.  Bln- 
ney,  9  Pick.  (Mass.)  272;  Clark  V. 
Van  Northwick,  1  Pick.  (Mass.)  343; 
Clark  V.  Moody,  17  Mass.  146;  Goode- 
now V.  Tyler,  7  Mass.  36,  5  AmD 
22:  Van  Alen  v.  Vanderpool,  6  Johns. 
(N.  Y.)  69,  6  AmD  192;  McKlnstry 
V.  Pearsall,  3  Johns.  (N.  Y.)  319; 
James  v.  McCredle,  1  S.  C.  L.  294. 
1  AmD  617;  McConnico  v.  Curxen.  2 
Call    (6  Va.)   368,  1  AmD  540. 

30.  Johnson  T.  (Cunningham,  1 
Ala.  249;  Gray  v.  Murray,  3  Johns. 
Ch.  (N.  Y.)  167;  Moon  v.  Whitney 
Union  Guardians  of  Poor,  3  Blng.  N. 


credit.**  So  by  usage  an  agent  may  have  an  im- 
plied power  to  delegate  his  authority,'"  or  to  employ 
a  broker;*'  or  he  may  be  required  to  insure  his 
principal's  goods,^'  may  have  authority  to  receive 
payment,**  or  may  set  off  his  private  debt  against 
his  principal's  ri^ts.**  So,  also,  in  the  absence 
of  contract^  usage  may  settle  the  agent's  eompensa- 

Wls.  465,  (^as.  814.  32  ECL  374.  182  Reprint 
624. 

31.  Fritz  v.  Chicago  Grain,  etc.. 
Co..  136  Iowa  699,  114  NW  198;  Payne 
V.  Potter,  9  Iowa  649;  Green  v.  Wor- 
man,  83  Mo.  A.  568. 

38.  U.  S. — Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  26,  7  L.  ed.  335: 
Randolph  v.  Ware,  3  Cranch  503.  2 
L.  ed.  512;  CoUings  v.  Hope.  6  F. 
Cas.  No.  3,003,  3  Wash.  C.  C.  149; 
Kingston  V.  Wilson.  14  F.  Caa.  No. 
7,823,  4  Wash.  C.  C.  310. 

Ark. — Walsh  v.  Frank.  19  Ark. 
270. 

La. — Tonge  v.  Kennett,  10  La.  Ann. 
800. 

N.  Y.— Lee  v.  Adsit,  37  N.  Y.  78: 
De  Forest  v.  Fulton  F.  Ins.  Co.,  1 
N.  Y.  Super.  84;  Thome  v.  Deas.  4 
Johns.    84. 

Eng. — French  v.  Backhouse.  5  Burr. 
2727,  98  Reprint  431;  Crauflird  v. 
Hunter.  8  T.  R.  13.  101  Reprint  1239; 
Crosble  v.  McDoual.  IS  Ves.  Jr.  148. 
33  Reprint  251. 

[a]  wtaeM  a  faotoc  baa  iMen  ao- 
onatonsd  to  laaoc*  ffooda  and  to 
charge  for  the  insurance  in  his  ac- 
count rendered  to  his  principals,  he 
will  be  liable  for  failure  so  to  Insure, 
since  the  principal,  until  he  receives 
notice  of  a  change,  has  a  right  to 
assume  that  the  factor  will  follow 
his  ordinary  custom.  Area  v.  MiUi- 
ken,    36   La.  Ann.   1160. 

[b]  Custom  of  aUpmasteza  to  la- 
rare. — Effect  win  be  given  to  a  cus- 
tom of  captains  of  steamboats  at  a 
large  river  port  to  insure  their  boats 
and  to  give  premium  notes  therefor, 
binding  the  owners  of  the  boat.  Ad- 
ams V.  Pittsburgh  Ins.  Co..  95  Pa. 
348.    40    AmR    662. 

33.  U.  S.— Warner  v.  Martin,  11 
How.    209,    13    L.    ed.    667. 

Md. — Miller  v.  Lea,  35  Md.  396. 
6   AmD   417. 

Mass. — Lime  Rock  Bank  v.  Plimp- 
ton,   17  Pick.   159,   28  AmD  286. 

Mo. — Benny  v.  Pegram,  18  Mo.  191, 
59   AmD   298. 

N.  Y. — Beach  v.  Forsyth.  14  Barb. 
499;  Guy  v.  Oakley,  13  Johns.  332. 
But  see  Hlgglns  v.  Moore,  34  N. 
Y.  417  (holding  that  a  broker  merely 
as  such  could  not  by  local  usage 
be  authorized  to  receive  payments 

Eng. — Turner  v.  Thomas,  L.  R.  6 
C.^  P.  610;  Scott  V.  Irving,  1  B.  & 
Ad.  606,  20  EjCL  617,  109  Reprint 
912:  Bartlett  v.  Pentland.  10  B:  A 
C.  760,  21  ECL  320,  109  Reprint  632; 
Westwood  V.  Bell,  4  (3ampb.  349; 
Underwood  v.  Nicholls.  17  C.  B.  239. 
84  ECL  239,  139  Reprint  1062. 
21  ERC  26;  Dresser  v.  Nor- 
wood, 17  C.  B.  N.  S.  466,  112 
ECL  466.  144  Reprint  188;  Sweet- 
ing V.  Pearce,  9  (5.  R  N.  8.  534,  99 
ECL  534,  142  Reprint  210,  7  C.  B.  N. 
S.  449.  97  ECL  449,  141  Reprint  890; 
Stewart  v.  Aberdein,  4  M.  &  W.  211. 
150   Reprint   1406. 

34.  Warner  v.  Martin.  11  How. 
(U.  S.)  209,  13  L.  ed.  667;  Vail  v. 
Durant,  7  Allen  (Mass.)  408.  83  AraD 
695;  Catterall  v.  Kindle.  L.  R.  2  C. 
P.  368,  21  ERC  34;  Scott  V.  Irving, 
1  B.  &  Ad.  606,  20  ECL  617,  109 
Reprint  912;  Sweeting  v.  Pearce,  9 
C.  B.  N.  S.  534.  99  ECL  534.  142 
Reprint  210;  Stewart  v.  Aberdein.  4 
M.  &  W.  211,  160  Reprint  1406.  But 
see  Evans  v.  Wain,  71  Pa.  69  (hold- 
ing such  a  custom  void  as  iniqui- 
tous). 

[a]  Where  a  conalCBa*  has  auUU 
adraaoea  on  goods,  he  has  no  right 
to  sell  the  same  to  repay  such 
charges  without  notice  to  the  princi- 
pal in  calling  on  htm  for  reimburse- 


For  latar  oaaea,  d«Talopm«ats  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion,"  or  may  render  an  agent  personally  liable  on 
contracts  made  by  him.^*  But  no  usage  or  custom 
will  warrant  an  agent  or  factor  in  departing  from 
the  positive  instmctions  of  his  principal.*^  And 
where  the  agent's  power  is  wholly  in  writing,  it  is 
not  to  be  enlarged  by  eyidenee  of  usage.'*  Proof  of 
nsage  is  admitted  only  when  the  agency  has  been 
fint  shown,  and  then  not  to  enlarge  the  po\^ers  of 
the  agent  but  only  to  show  the  extent  of  the  powers 
actually  conferred." 

[i  52]  8.  Attorney  and  Client.  An  established 
usage  among  attorneys  may  be  shown  as  affecting 
their  compensation  in  the  absence  of  express  con- 
tract.^** So  retainers  are  chargeable  by  enstom  with- 
ont  a  special  contract;^'  and  attorneys  may  by  cus- 


ment  under  a  custom  to  sell  goods 
to  pay  advances.  Barnett  v.  War- 
ren, 82  Ala.  B57,  2  8  457;  Porter  v. 
Fatteraon.  15  Pa.  229;  Porter  v. 
Heath,  2  Tex.  A.  Civ.  Caa.  S  124. 
Contra  Talcott  v.  Chew,  27  Fed.  273; 
Rice  V.  Brook,   20  Fed.   611. 

3S.  U.  a. — Barnard  v.  Adams,  10 
How.  270,  18  L.  ed.  417:  U.  8.  v. 
PlUebrown,  7-t>et  28.  8  L.  ed.  6»6; 
U.  S.  v.  Macdanlel.  7  Pet.  1.  8  U 
Mi.  687.  • 

Ala. — Brown  v.  Harrison,  17  Ala. 
774. 

Conn. — Seward  v.  Seward,  etc,  Co., 
)9  A  887;  Halsey  v.  Brown,  S  Day 
S46. 

111.— Dyer  ▼.  Sutherland,  75  111. 
583. 

Kao. — Campbell  v.  Fuller,  25  Kan. 
723. 

La. — Moreau  v.  Dumagene,  20  La. 
Ann.  230. 

Hd. — Beale  v.  Creswell,  3  Md.   198. 

Mass. — Ijoud  v.  Hall.  106  Mass. 
404;  Cook  V.   Welch,   9  Allen   350. 

Mo. — Hurt  V.  Jones,  106  Mo.  A. 
106.  79  SW  488;  Oreen  v.  WrlKht,  36 
Uo.  A.  298. 

N.  T. — E^ben  v.  Lorillard,  2  Keyes 
567;  Lyon  v.  Valentine,  33  Barb.  271; 
Morgan  v.  Mason,  4  E.  D.  Smith 
636:  L«itner  v.  Boehm,  26  Misc.  790, 
56  NTS  227;  Miller  v.  Insurance  Co. 
of  North  America,  1  AbbNCas  470; 
Suydam  v.  Westfall,  4  Hill  211  [rev 
on  other  grounds  2  Den.  206]. 

Pa. — Masterson  v.  Masterson,  121 
Pa.  605.  15  A  6S2;  Hartje  v.  CoUlns. 
4(  Pa.  268;  Edwards  v.  Goldsmith,  16 
Pa.  43;  Inslee  v.  Jones,  Brightly 
76. 

8.  C. — Kuhtman  y.  Brown,  38  S.  C. 
L.  479. 

Tex, — ^Harrell  v.  ZImpleman,  66 
Tex.  292,  17  SW  478:  Brady  v.  Rlchey, 
(Civ.  A.)  187  SW  608. 

Va. — Hansbrough  v.  Neal,  94  Va. 
722,   27   SE   593. 

Wis. — Power   v.   Kane,   6   Wis.    265. 

Eng. — In  re  Letgh,  6  Ch.  D.  256; 
Read  V.  Rann.  10  B.  &  C.  438,  21 
ECL  189,  10«  Reprint  613;  Cohen  v. 
Paget,  4  Campb.  96;  EScke  v.  Meyer, 
t  Campb.  412;  Marshall  v.  Parsons,  9 
C.  A  P.  656,  38  ECL  382;  Stewart  v. 
Kahle.  3  Stark.  161.  3  ECL  636;  Rob- 
erta V.  Jackson,  2  Stark.  225,  3  ECL 
3«7;  Aurtol  v.  Thomas,  2  T.  R.  52, 
W  Reprint  29;  Baynes  v.  Fry,  15 
ve».  Jr.  120,   33  Reprint  700. 

[a]       DivlslOB     or    OOBVMUMtlOBi— 

In  an  action  by  one  of  two  real  es- 
tate brokers  against  the  other  for  a 
division  of  the  commissions  for  a 
certain  sale,  evidence  of  a  usage 
among  real  estate  brokers  that  two 
making  a  sale  divide  the  commissions 
equally,  unless  a  different  arrange- 
ment Is  made.  Is  not  admissible,  since 
it  would  be  creating  a  contract  be- 
tween them.  Smith  v.  Barrlnger,  37 
Minn.  94.  33  NW  116. 

3S.  Russell  V.  Ferguson,  77  Vt. 
*i%.  434,  60  A  802  [pit  Cycl ;  Fleet 
V,  Murton.  L.  R.  7  Q.  B.  126:  Hutchin- 
!>on  V.  Tatham,  L.  R.  8  C.  P.  482; 
H«mfrey  v.  Dale,  7  E.  &  B.  266,  90 
ECL  286,  119  Reprint  1246. 

W,  Fla. — ^American  Lead  Pencil 
Co.  V.  Wolfe.  30  Fla.  360,  11  S 
481. 


»,i"-::r^''*""  '•  Hess,  187  111.  283,  58 
NB  371.  79  AmSR  §21  [aft  86  111. 
A.    644]. 

Md. — Roaenstock  v.  Tormey.  32  Md. 
169,   3  AmR  125. 

Mass.— Day  v.  Holmes,  103  Mass. 
306;  Parsons  v.  Martin,  11  Gray  111; 
Clark  V.  Van  Northwick,  1  Pick.  343. 
Compare  Clark  v.  Van  Northwlck>  1 
Pick.  343  (holding  that  a  sale  made 
according  to  usage  is  not  a  breach  of 
Instructions   to    sell   for   cash). 

Mich.— Greenstine  v.  Borchard,  60 
Mich.  434,  15  NW  540,  46  AmR  51; 
Hutchlngs  v.  Ladd,  16  Mich.  493. 

.N,  Y. — Douglass  v.  Leland,  1  Wend. 
490. 

S.  C. — Barksdale  v.  Brown,  10  a  C. 
L.  617,  9  AmD  720. 

Vt. — Catlln  V.  Smith.  24  Vt.  86; 
Bliss  V.  Arnold,  8  Vt.  262,  30  AmD 
467. 

Wis.— Osborne,  etc,  Oo.  v.  Rider, 
62  Wis.  236.  22  NW  394;  Hall  v. 
Storrs.  7  Wis.  253. 

Eng. — Cropper  v.  Cook,  L.  R.  3  C. 
P.  194. 

Can. — ^Butler  v.  Murphy,  41  Can.  S. 
C.  618. 

But  compare  Reese  y.  Bates,  94  Va. 
321,  26  8E  865  (where  a  general  agent 
for  the  sale  of  a  fertiliser  was  ex- 
pressly prohibited  from  warranting 
Its  effect  on  the  crop.  The  fertlllxer 
was  a  new'brand,  and  a  farmer,  with- 
out knowledge  of  the  prohibition  on 
the  agent,  was  induced  to  buy  by 
the  agent'«  warranty  as  to  Its  effect 
on  the  crop:  and  It  was  held  that 
proof  of  a  general  usage  among  farm- 
ers iMiying  fertilisers  in  the  Norfolk 
market  to  require  with  respect  to  a 
new  brand  such  a  warranty  was  ad- 
missible to  Establish  a  usage  of  the 
trade  which  authorised  the  agent  to 
make  the  warranty). 

[a]  ZUnatratlon. — (1)  An  order  of 
a  customer  to  a  broker  to  buy  stock, 
deliverable  at  any  time,  at  the  buy- 
er's option,  within  sixty  days,  will 
not  authorise  the  broker  to  buy  the 
stock  himself  at  thirty  days,  and  de- 
liver it  to  his  oustomer  at  the  end 
of  sixty  days  at  an  increased  price 
and  interest,  besides  the  usual  com- 
mission, although  a  general  usage 
among  stockbrokers  to  act  in  this 
manner  is  proved.  Rosenstock  v. 
Tormey,  32  Md.  169,  3  AmR  126;  Day 
v.  Holmes,  103  Mass.  306:  Pickering  v. 
Demerrltt,  100  Mass.  416;  Parsons  v. 
Martin,  11  Gray  (Mass.)  Ill;  Strong 
v.  Bliss,  6  Mete.  (Ma^s.)  393;  Cropper 
V.  Cook,  L.  R.  3  C.  P.  194.  (2)  De- 
fendant '  cannot  show  a  custom  au- 
thorising plaintiff's  agent  to  make  a 
certain  contract,  where,  according  to 
his  own  testimony,  the  agent  told 
him  before  making  it  that  he  had 
no  authority  to  do  so,  but  that  he 
would  consult  his  principal,  and  the 
contract  was  subsequently  made  af- 
ter the  agent  claimed  to  have  been 
authorized  by  his  principal.  Braun 
V.  Hess,  187  111.  283,  58  NE  371. 
79  AmSR  221  [aff  86  111.  A.  544]. 

[b]  Is  caa*  of  special  °  ooBtia«t, 
lusga  and  oaatom  will  not  oonttol 
so  far  sa  to  vcotaet  an  agent  from 
liability  to  his  principal  for  follow- 
ing usage,  and  thereby  breaking  his 
special   contract   with    the   principal. 


torn  become  responsible  for  a  sheriff's  fees  in  the 
stead  of  the  client.*'  A  custom  for  attorneys  to 
charge  a  client  with  a  term  fee  at  each  term,  ex- 
cepting at  the  term  at  which  the  case  is  argued, 
when  an  arguing  fee  is  taxed  instead,  and  in  addi- 
tion thereto,  when  defendant  preyails,  to  charge  , 
the  client  with  the  taxable  coats,  exclnsiye  of  wit- 
nesses' fees  and  money  advanced  by  the  client,  is 
reasonable  and  valid.** 

[}  53]  9.  Partners  and  Partnorship.  The  pow- 
ers of  a  partner  may  depend  on  usage  a^d  custom.** 
So  where  the  partnership  has  not  adopted  a  eom- 
posite  name,  the  fact  that  they  did  business  in  the 
individual  name  of  one  partner  may  be  shown  by 
usage.**    But  authority  to  sign  as  maker  or  surety 


although  so  far  as  Innocent  third  per- 
sons are  concerned  ■  the  contract  of 
the  agent  will  bind  the  principal. 
Porter  v.  Heath,  2  Tex.  A.  CHv.  Caa. 
i  124. 

as.  Henry  y.  Lane,  128  Fed.  2iS, 
62  CCA  625;  Delafleld  v.  Illinois,  i 
Hill  (N.  y.)  159,  26  Wend.  192;  Reese 
V.  Medlock,  27  Tex.  120,  84  AmD 
611. 
'3a.  Delleceila  v.  Harroonie  Club, 
34  Mo.  A.  179. 

40.  Smith  y.  Waldrop,  (Ala.)  77 
8  331;  Faulk  y.  Hobble  (irocery  Co.. 
178  Ala.  254.  59  S  450;  Parker  v. 
Qartside.  178  111.  A.  634. 

[a]  niastntUoaj— Where  services 
of  the  aame  general  nature  and  ex- 
tent are  of  such  frequent  recurrence 
among  the  legal  profession  that  a 
certain  fee  or  basis  for  its  estima-'' 
tlon  Is  customary,  evidence  of  snclf 
custom  Is  admissible  to  show  the 
amount  of  a  reasonable  attorney's 
fee.  Faulk  v.  Hobble  Grocery  (jo., 
178  Ala.   264,   59   8   450. 

41.  Eggleston  v.  Boardman,  37 
Mich.  14. 

43.  Doughty  y.  Paige,  48  Iowa 
483 

M.  Codman  y.  Armstrong.  28  Me. 
91;  Bodflsh  v.  Fox,  23  Me.  90,  3» 
AmD  611. 

44.  Ala. — ^Waring  y.  Grady,  49 
Ala.    465,   20  AmR  286. 

Mass. — Smith  V.  Collins,  115  Mass. 
388;  Boardman  v.  Gore,  15  Mass, 
331;  Etherldge  v.  Blnney,  9  Pick. 
272 

Mo. — Oayton.  v.  Hardy,  27  Ho. 
686. 

S.  C. — Galloway  v.  Hughes.  17  8. 
C.    L.   563. 

Bng. — Hasleham  v.  Toung,  6  Q.  B. 
833,  48  ECL  833,  114  Reprint  1468; 
Sandllands  v.  Marsh,  2  B.  &  Aid.  673. 
106  Reprint  511;  Dickinson  v.  Valpy, 
10   B.   &  C.    128,    21  ECL  63,    109   Re- 

Erlnt  399,  19  ERC  423;  Dunca^  v. 
lOwndes,  ,3  Campb.  478;  Matter  of 
Joint-Stock  Co.'s  Winding-up  Act,  4 
DeG.  M.  &  Q.  19,  53  EngCh  16,  43 
Reprint  415;  Hope  y.  Cust  [ctt  Bhir- 
reff  V.  Wllks.  1  East  48,  63,  102  Re- 
print 191;  Brettel  v.  Williams,  4 
Exch.  623,  164  Reprint  1363  loverr 
Ex  p.  Gardom.  15  Ves.  Jr.  286.  33 
Reprint  762];  Ex  p.  Nolle,  2  Glyn.  ft 
■J.  296;/ Hawtayne  v.  Bourne,  7  M. 
M.  tk  W.  ,595,   151    Reprint   905. 

[a]  Vssrea  of  whaliair  trade. — (1)' 
As  to  the  usage  of  masters  of  whal- 
ing vessels  entering  into  partnership 
in  their  catches  and  as  to  usages  of 
the  whaling  business  generally  see 
Thompson  v.  Hamilton,  12  Pick. 
(Mass.)  425,  23  AmD  619;  Baxter  v. 
Rodman,  3  Pick.  (Mass.)  435;  Aber- 
deen Arctic  Co.  v.  Sutter,  4  Macq. 
355,  3  ERC  93;  Fennlngs  v.  Lord 
Grenvllle,  1  Taunt  241,  127  Reprint 
825.  (2)  As  to  the  usages  of  the 
whaling  trade,  where  the  compensa- 
tion Is  generally  a  share  In  the  catch- 
Ings  see  Swift  v.  Qlfford,  23  F.  CJas. 
No.  13,696,  2  Lowell  110;  Smith  v. 
Lawrence,  26  Conn.  468;  Rich  v.  Ry. 
der,  105  Mass.  306;  Shaw  v.  Mitchell. 
2    Mete.    (Mass.)    65. 

46.  Le  Roy  v.  Johnson,  2  Pet.  (XJ. 
S.)  186,  7  L.  ed.  391;  Ontario  Bank 
V.  Hennessey.  48  N.  Y.  645. 
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CUSTOMS  AND  USAGES 


[§§  53-54 


•annot   be  inferred  from   a  general   usage  to   in- 
dorse.** 

[$64]     10.    Sales — a.    In  OeneraL    General  and 

univereal  customs  applicable  to  tbe  trade  or  business 

are  binding  upon  buyer  and  seller,  unless  there  is  a 

,  notice  or  contractual  stipulation  that  tbe  transaction 

is  without  regard  to  the  custom.*^     So  trade  cus- 

46.  Early  v.  Reed,  «  Hill  (N.  T.) 
12. 

47.  Louisiana  Red  Cypresa  Co.  T. 
Ollmore,  13  Ga.  A.  472,  79  SB  S7ft. 
And  see  cases  Infra  this  section. 

4&  Kinney  v.  South,  etc.,  R.  Co., 
82  Ala.  368,  3  8  113;  In  re  Imperial 
Land  Co.,  L.  R.   15  Ea.   18. 

[a]  ZIliiatratloiis<— (1)  A  custom  or 
usage  in  regard  to  the  delivery.  In- 
spection, and  acceptance  (or  rejec- 
tion) of  crosstles  placed  along  ■  the 
line  of  the  railroad  by  persons  desir- 
ing to  sell.  Kinney  v.  South,  etc., 
R.  Co.,  82  Ala.  368,  3  S  113.  (2) 
A  custom  that  an  ofcer  sent  by  mall, 
by  one  who  understands  that  accord- 
ing to  the  usage  of  business  a  reply 
may  be  sent  by  mall,  carries  with  It 
an  authority  to  communicate  accept- 
ance by  mall.  In  re  Imperial  Land 
Co..  L.  R.  IS  Eq.  18. 

{b]  A  eurtom  that  on  an  oS«r 
BMd*  by  oabla  a  reply  must  be  sent 
within  twenty-four  hours  Is  valid. 
Robeson  v.  Pels,  202  Pa.  399;  61  A 
1028. 

40.  Weld  V.  Barker.  163  Pa.  166, 
26  A  239  (a  custom  of  dealers  in 
bonds  and  stocks,  whereby  an  option 
to  sell  at  the  end  of  a  given  period 
expires  on  the  last  day  of  such  pe- 
"  rlod). 

BO.  Farlow  v.  EHlis,  IS  Gray 
(Mass.) '229;  Lyon  v.  Motley,  9  Misc. 
SOO,   30   NTS  218. 

[a]  niBstrattoiw  A  custom  that 
a  sale  Is  conditional  on  the  accept- 
ance of  the  goods  by  the  buyer's  cus- 
tomers. Lyon  T.  Motley,  9  Misc. 
600,  39  NTS  218. 

51.  Jacobs  V.  Nussbaum,  (Tex. 
Civ.  A.)  133  SW  484;  Hale  v.  Mil- 
waukee Dock  Co.,  23  Wis.  276,  99- 
AmD  169;  Johnson  v.  Raylton,  7  Q. 
B.   D.   438. 

[a]  ninatratioiiB.— (1)  Where  cot- 
ton was  sold  on  "basis  of  Liverpool 
class'iflcatlon,"  a  decision  of  a  board 
of  arbitration,  composed  of  members 
of  the  Liverpool  cotton  association, 
appointed  in  accordance  with  the  cus- 
tom and  usage  of  the  trade,  would  be 
binding  on  the  sellers.  Jacobs  v. 
Nussbaum,  (Tex.  Civ.  A.)  133  SW 
484.  (2)  A  custom  to  require  ware- 
house receipts  for  well-known  brands, 
and  to  buy  on  the  reputation  of  the 
packer,  and  that  the  parties  relied  on 
the  warehouseman's  receipt  only  for 
the  pustody  of  the  property,  and  not 
for  the  quality  or  contents  of  the 
barrels.  Hale  v.  Milwaukee  Dock 
(3o.,  23  Wis.  276,  99  AmD  169.  (3) 
A  custom  that,  under  a  contract  be- 
tween a  manufacturer  of  Iron  plates 
and  a  customer  for  the  supply  of 
them,  the  seller  must.  In  the  absence 
of  stipulation  to  the  contrary,  sup- 
ply plates  of  his  own  make,  and  that 
the  purchaser  Is  entitled  to  reject 
other  plates  If  tendered,  although  of 
the  quality  contracted  for.  Johnson 
V.  Raylton,  7  Q.  B.  D.  488. 

[b]  wlisr*  »  enatom  pvaraileA  «t 
th«  port  of  H«w  Tozk  to  submit  the 
quality  of  Manila  hemp  brought  to 
arbitrators.  In  case  of  doubt  as  to 
quality,  and  that  the  price  fixed 
therefor  by  the  arbitrators  in  lieu  of 
the  contract  price  should  be  binding, 
the  custom  having  prevailed  for  a 
long  series  of  years,  and  having  been 
regarded    as    indispensable,    will    be 

6 resumed  reasonable.  Schipper  v. 
niton,  61  App.  Dlv  622,  64  NTS 
936  [alt  169  V.  Y.  683  mem.  62  NB 
1100  mem]. 

BO.  Consequa  v.  Wllllngs,  6  F. 
OtM.  No.  3,128,  Pet.  C.  C.  225;  Atwa- 
ter  V.  <31ancy,  107  Mass.  369;  Boor- 
man    V.    Jenkins,    12    Wend.    (N.    T.) 


666,  27  AmD  1S8. 

S3.  Schnltzer  v.  Oriental  Print 
Works,  114  Mass.  123;  Leonard  v. 
Fowler,  44  N.   T.  289. 

64.  111. — Kuhn  v.  Cleveland,  etc., 
R.  Co.,  186  111.  A.  44;  Northern  Prod- 
uce ISxch.  V.  Ablon,  169  III.  A..  633; 
Guggenheim  v.  Holtman,  128  111.  A. 
289. 

Me. — ^Randall  v.  Kehlor,  60  Me.  37. 
11  AmR  169. 

Mass. — Hanson  v.  Wittenberg,  206 
Mass.  319,  91  NB  383;  CTasco  Mfg. 
Co.    V.    Dixon,    3    Cush.    407. 

Mich.— Henkel  v.  Welsh,  41  Mich. 
664,   3   NW   171. 

N.  T. — Motley  v.  Elmenhorst,  142 
App.  Dlv.  830,  127  NTS  625;  Rhode- 
sia Mfg.  Co.  V.  Tombacher,  129  NTS 
420. 

S.  C. — ^Vanderhorst  v.  McTaggart,  2 
S.  C.    L.    498. 

Tex. — Continental  Lumber,  etc., 
Co.  V.  Miller,  (Civ.  A.)  161  SW  927; 
Z.  T.  Fort  Produce  Co.  v.  Dissen, 
45    Tex.    Civ.    A.    403,    101    SW    477. 

[a]  ninstnitioiia.— (1)  A  custom 
among  flour  merchants  that  the  pur- 
chaser may  rescind  the  sale  and  re- 
turn the  flour  within  ten  days.  If  It 
proves  to  be  unsound  and  damaged. 
Randall  v.  Kehlor,  60  Me.  37,  11 
AmR  169.  (2)  A  custom  that  the 
proper  storing  of  herring  when  re- 
ceiving it,  without  immediate  exam- 
ination, does  not  waive  objections  to 
quality.  Henkel  v.  Welsh,  41  Mich. 
664,  3  NW  171.  (3)  An  established 
custom  of  the  clothing  trade  to  send 
cloth  purchased  from  a  manufactur- 
er immediately  on  receipt  to  a  spong* 
er,  by  whom  It  is  examined,  and  no< 
tice  of  defects.  If  any.  Is  given  both 
to  the  buyer  and  the  seller.  Is  compe- 
tent evidence  In  an  action  by  the 
seller  to  recover  the  purchase  price 
of  such  goods.  Rhodesia'  Mfg.  Co. 
V.  Tombacher,  129  NTS  420.  (4)  A 
custom  to  examine  the  staple  article 
of  the  country  before  shipping  It 
away.  Vanderhorst  v.  McTaggart,  2 
S.  d  L.  498. 

[b]  A  dutom  thai,  wliaa  oen  la 
■old  by  MUBpto,  if  the  buyer  does 
not  on  the  day  it  is  sold  examine  the 
bulk  and  reject  it  he  cannot  after- 
ward reject  it  or  refuse  to  pay  the 
whole  price  Is  binding.  Sanders  v. 
Jameson,  2  C.  &  K.  667,  61  ECL 
567. 

[c]  A  onstom  that  tiM  pnrdluuMr 
mn«t  pass  dsllnltsly  on  the  qnallty 
of  Uie  tobaooo  before  delivery,  and 
that  thereafter  no  drawback  on  ac- 
count of  defects  would  be  allowed  Is 
valid.  Harris  v.  Nasits.  28  £,a.  Ann. 
467. 

[d1  A  vfMf*  in  tha  plaea  of  aala 
to  allow  a  wMk  o>  tan  daya  to  tlapaa 
aftar  daUtrary,  (or  the  purposes  of 
examination  by  the  purchaser,  as  to 
the  condition  and  quantity  of  the  ar- 
ticles purchased,  within  which  time 
the  purchaser  could  resell.  Is  valid. 
Lees  V.  Richardson,  2  Hilt.  (N.  T.) 
164. 

fe]  Vo  dlapiOTa  rlfht  to  calaot.— 
Where  an  entire  lot  oi  paving  blocks 
was  rejected  because  some  of  them 
proved  defective,  it  was  held  that  re- 
covery might  be  had  for  the  goad 
ones  on  proof  of  a  usage  in  such 
cases  requiring  the  purchaser  to  ac- 
cept the  good  blocks  where  the  seller 
stood  ready  -to  make  good  the  defec- 
tive ones.  Loftus  v.  Riley,  83  Iowa 
503,    60   NW   17. 

65.  Wood  V.  Wood,  1  C.  &  P.  69, 
12  ECL  '44.  And  see  Leigh  v.  Mo- 
bile,   etc.,    R.    (To.,    58    Ala.    165. 

[a]  Partial  aocaptanos.  A  custom 
le    of 


that    on    a    sale 


toms  have  been  recognized  among  others  upon  ques- 
tions of:  Offer  and  acceptance,*^  options,**  con- 
ditions,"" compliance  of  goods  with  contract  gen- 
erally,'^ whether  the  sale  is  by  sample,"'  the  effect 
of  a  sale  by  sample,"'  inspection  and  acceptance  and 
rejection  of  goods,"*  the  return  of  g^ods  sent  for  in- 
spection,"" weights,"*  measurement,"'  time  for  de- 
chaser  may  keep  as  much  of  the  com- 
modity as  answers  the  warranty  or 
representation  and  decline  to  take 
the  residue  has  been  recognised. 
Doane  v.  Dunham.  79  III.  181;  (Hark 
V.  Baker,  3  Mete.  (Mass.)  462,  11 
Mete  186,  46  AmD  199.'  But  sea 
Marshall  v.  Ferry,  67  Me.  78  (where 
the  custom  was  held  repugnant  to  the 
express  warranty) ;  Morse  v.  Brack- 
ets 98  Mass.  205  (holding  evidence  of 
such  a  custom  not  admissible  under 
facts  of   the  particular  case). 

ae.  Eldrldge  v.  McDermott,  178 
Mass.  266,  59  NB  896;  Jones  v.  Hoey, 
128  Mass.  686;  E.  L.  Welch  (>>.  v. 
Lahart  El.  Co.,  122  Minn.  432,  14S 
NW  828;  Loeb  v.  Crow,  16  Tex.  Civ. 
A.  537,  40  SW  506;  Oehl  v.  Milwau- 
kee Produce  Co.,  116  Wia  268,  93  NW 
26. 

[a]  ninatrattOBai-^d)  A  custom 
that  the  weight  of  tobacco  Is  com- 
puted as  previously  ascertained  at 
the  time  of  packing  and  marked  on 
the  cases,  and  not  by  the  actual 
weight  at  the  time  of  the  sale.    Jonea 

|lv.  Hoey,  128  Mass.  686.  (2)  Where. 
In  a  seller's  action  for  the  conversion 
of  wheat  sold  without  being  weighed 
before  delivery  the  Issue  was  wheth- 
er title  passed,  evidence  of  a  cus- 
tom to  resell  grain  over  and  over 
again  before  it  Is  weighed  was  com- 
petent on  the  question  of  the  Intent 
of  the  jmrtles.  B.  L.  Welch  Co.  v. 
Lahart  Bl.  Ck>.,  122  Minn.  482,  142 
NW  828.  (3)  A  custom  to  accept 
the  weigher's  receipts  as  showing  the 
weights  stipulated.  Loeb  v.  Crow, 
16  Tex.  Civ.  A.  537,  40  SW  50C. 
(4)  Where  a  contract  for  the  sale 
of  seeds  was  silent  as  to  where  tha 
seeds  were  to  b«  weighed,  it  was 
competent  to  show  a  general  trada 
custom  among  dealers  In  seeds  at 
the  place  of  delivery  not  to  accept 
chamber  of  commerce  weights.  Oehl 
V.  Milwaukee  Produce  Co..  116  Wis. 
263,   93  NW  26. 

[b]  A  anatoML  that  ona  baytar 
aottaa  which  had  been  previously 
weighed  at  the  public  scales  without 
any  stipulation  for  rewelghlng  shall 
be  considered  as  purchasing  at  the 
wharfinger's  weights,  although  there 
may  be  a  deficiency  on  the  reweigh- 
Ing  and  the  buyer  loses  the  differ- 
ence, in  so  far  as  the  loss  In  tha 
weighing  is  the  effect  of  natural 
causes,  fs  valid.  Conner  v.  Robinaon. 
20   S.  C.  L.   354. 

[c]  A  nasga  la  tha  paper  txada 
that  a  weight  stated  per  ream  in- 
cludes the  weight  of  wrapping  neces- 
sary to  safely  transport  the  paper  is 
not  contrary  to  law  nor  opposed  to 
public  policy.  Everett  v.  Indiana 
Paper  (^.,  25  Ind.  A.  287,  67  NB 
281. 

[d]  A  onstom  of  the  tobaooo  traAa 
by  which  thrf  purchaser  was  required 
to  take  tobacco  at  the  last  ascer- 
tained weight,  looking  to  the  seller  to 
make  good  any  loss  or  diminution,  is 
valid.  Thompson  v^  Brannin,  94  Ey. 
490.  21  SW  1067.  15  KyL  36. 

57.  Strickland  v.  Richardson,  135 
Oa.  613,  69  SB  871;  Lee  v.  Kllburn, 
3  Gray  (Mass.)  694;  Dalton  v.  Dan- 
iels, 2  Hilt.   (N.  T.)   472. 

[a]  ninstratlona. — (1)  A  custom 
that  lumber  is  sold  without  measur- 
ing It.  Lee  V.  Kllburn,  3  Gray 
(Mass.)  694.  (2)  A  custom  upon  tha 
sale  of  liquor  in  barrels  to  measure 
but  one  barrel  in  ten,  and  then  to 
make  an  estimate  of  the  whole  based 
on  this  measurement.  Dalton  v.  Dan- 
iels, 2  Hllt.  (N.  T.)  472.  (3)  Where 
standing  timber  Is  sold.  Including  all 
trees'  fourteen  Inches  In  diameter  at 


goods    the   pur- 
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livery,'*  place  of  delivery,"*  manner  of  delivery,*"  de- 
livery to  carrier,**  payment  of  freight,"  and  pay- 
ment of  customs  duties.'*  Evidence  of  usage  is  com- 
petent for  the  purpose  of  showing  which  party  is- 
ebaigeaUle  with  the  expense  of  packing,  wrappers, 
and  eases;**  and  in  whom  is  the  ownership  in  casks 
and  otlier  containers.**  Again  the  usual  market  price 


a  belght  of  eigrhteeen  Inches  above 
the  trround,  in  -  the  absence  of  a  pro- 
vision aa  to  the  mode  of  makinc  the 
messurement  to  ascertain  suoh  diam- 
eter, or  of  any  statutory  rule  on  the 
subject,  the  timber  should  be  meas- 
ured according  to  the  standard  in 
general  use.  If  one  is  shown  to  exist. 
Strickland  v.  Richardson,  186  Oa. 
513,  $S   SB  871. 

58.  Bliven  v.  New  England  Screw 
Co..  28  How.  (U.  S.)  420,  4S8.  16 
L.  ed.  ElO.  &14;  Lima  Locomotive,  etc., 
Co.  v.  National  Steel  Castings  Co.,  156 
Fed.  77,  83  CCA  593,  11  LRANS  718; 
Kriete  v.  Hyer,  61  Ud.  568;  Joseph 
T.  Andrews  Co.,  72  Mo.  A.  5S1. 

[a]  IIlttati»ttoBa.r.r-(l)  A  custom 
that  orders  received  of  customers  are 
filled  In  their  regular  order,  accord- 
ing to  date,  and  as  fast  as  the  arti- 
cles can  be  made.  Bliven  v.  New 
England  Screw  Co.,  23  How.  (U.  S.) 
420.  433,  18  L.  ed.  510,  514.  (I) 
Where  plaintiff  had  knowledge  that 
its  furnace  was  working  badly  and 
that  normal  results  could  not  be  re- 
lied on  at  the  time  it  contracted  to 
supply  defendant's  requirements  of 
steel  castings  for  the  remainder  of 
the  year,  the  subsequent  necessity  to 
shut  down  Its  plant  for  repairs  was 
not  an  "accident"  or  an  unavoidable 
cause  of  delay,  within  a  custom  or 
usage  among  manufacturers  of  steel 
castings  that  all  contracts  are  sub- 
ject to  the  contingency  of  accidents 
and  unavoidable  delays.  Lima  tiO- 
comotlve,  etc.,  Co.  v.  National  Steel 
Castings  Co.,  155  Fed.  77,  88  CCA 
5»3.  11  LRANS  713. 

59.  Loewenstein  v.  Bennet,  19  Oh. 
Cir.  Ct.  616,  10  Oh.  Clr.  Dec  680; 
Gehl  v.  Ullwaukee  Produce  Co.,  105 
Wig.  573.  81  NW  666. 

Ta]  A  enstom  that  aa  Inapsotor  of 
tamber  is  the  agent  of  both  buyer 
and  seller,  that  the  purchaser  has 
the  privilege  to  designate  the  place 
of  delivery,  and,  that 'the  seller'  is 
bound  to  deliver  it  there  la  good. 
Bui*  v.  Browne,  28   N.   C.    404. 

8ft  V.  S.— U.  S.  v.  Robinson.  27 
F.  Cas.  No.  16,177,  1  Sawy.  219  [aff 
11  Wall.  363.  20  L.  ed.  653]. 

La. — Landry  v.  Adallne  Sugar-Fac- 
tory Co.,   52  La.  Ann.   258,  26  S  824. 

Mass. — Meldrum  v.  Snow,  9  Pick. 
441,  20  AmD  489. 

N.  T. — lasigl  V.  Rosenstein,  8  App. 
Div.  500,  38  NTS  354  [afl  168  N. 
T.  678  mem,  62  NB  1124  mem};  Stan- 
ton V.  Small,  6  N.  T.  Super.  230;  Fur- 
nlss  V.  Hone,  8  Wend.  247;  Keeler  v. 
Field,  1  Paige  312;  Haggerty  v.  Palm- 
er, 6  Johns.  Ch.  487. 

Oh. — Dewey  v.  Swift's  Iron,  etc.. 
Works.  7  Oh.  Dec.  (Reprint)  377,  2 
ClncLBul  261. 

Va. — Oriental  Lumber  Co.  v.  Blades 
Lumber  Co..  108  Ya.  730,  50  SB  270. 

Eng.— Priestley  v.  Pratt  L.  B.  8 
Exch.  101. 

[a]  m«stratioaa. — (1)  A  custom 
for  the  purchasers  of  potatoes  to  fur- 
nish a  boat  for  their  shipment  and 
to  notify  the  seller  when  it  will  be 
there  Is  valid.  Holmes  v.  Whltaker, 
23  Or.  819,  81  P  706.  (2)  A  usage 
to  sell  0our  In  store  by  order,  and 
to  pass  It  tur  the  transfer  of  the  or- 
der from  hand  to  hand,  without  ac- 
tual delivery  of  the  flour,  has  been 
recognized  in  'Virginia,  Pleasants  v. 
Pendleton,  6  Rand.  (27  Va.)  473.  18 
AmD  726.  (8)  A  usage  In  the  grain 
trade  to  deliver  barley  In  sacks.  U. 
8.  v.  Robinson,  27  F.  Cas.  No.  16,177, 
1  Sawy.  219  [aff  13  Wall.  (U.  S.) 
3(3,  20  L.  ed.  653].  (4)  A  custom 
that  a  mine  owner  Is  required  to  load 
the  ore  on  the  purchaser's  boats,  and 
that  he  is  not  entitled  to  compensa- 


tion until  the  ore  has  been  weighed 
after  reaching  Its  destination.  Dew- 
ey V.  Swift's  Iron,  etc..  Works,  7  Oh. 
Dee.  (Reprint)  377,  2  CincLBul  261. 
(6)  Delivery  of  beer  by  brewer  to 
retailer.  Meldrum  v.  Snow,  9  Pick. 
(Mass.)  441,  20  AmD  489.  (61  In 
construing  a  contract  for  the  sale  of 
sugar  cane,  a  custom  of  the  country 
that  sugar  factories  buying  cane 
must  arrange  for  transport£llon, 
must  be  considered.  Landry  v.  Ada- 
line  Sugar-Factory  Co.,  52  La.  Ann. 
268,  26   S   824. 

[b]  BiTaUd  naarea.— (1 )  A  usage  of 
trade  that  on  a  sale  of  goods  for  cash 
tb«y  are  delivsred  to  the  buyer  with- 
out payment  or  demand  of  payment, 
and  after  a  few  days  a  bill  of  the 
goods  is  sent  to  the  buyer  and  the 
price  demanded,  and  in -the  meantime 
the  seller  retains  a  lien  on  the  goods 
for  the  price,  and  that  such  a  deliv- 
ery is  conditional.  Is  invalid.  Smith 
v.  Lynes,  5  N.  T.  Super.  203  [rev 
on  other  grounds  6  N.  T.  41].  (2) 
The  same  Is  true  of  a  usage  of  trade 
that  the  delivery  of  an  order  for  flour 
by  the  seller  to  the  buyer,  the  re- 
ceipt thereof  by  him,  and  his  pres- 
entation to  the  drawee  of  It,  the  sel- 
ler not  being  notified  of  the  non- 
acceptance  oi  the  order,  la  a  delivery 
of  the  flour  sold.  Suydam  v.  (3ark, 
4  N.  T.  Super.  133. 

ei.  Magruder  v.  Gage,  33  Md.  344, 
3  AmR  177;  Johnson  v.  Stoddard,  100 
Haas.  306;  Woods  v.  Half,  44  Tex. 
633;  Colllgnon  v.  HammoQd  Milling 
Co.,   68  Wash.   626,    128   P   1083. 

[a]  zntwtcationa. — (1)  A  custom 
that  the  seller  has  not  performed  his 
duty  or  parted  with  the  property  In 
the  goods  until  he  has  boxed  them, 
delivered  them  to  a  carrier,  and  taken 
a  bill,  of  lading.  Woods  v.  Half, 
44  Tex.  638.  (2)  A  custom  In  the 
boot  and  shoe  trade  that,  when  shoes 
are  ordered  of  a  manufacturer  by  a 
purchaser  at  a  distance,  and  no  spe- 
cial mode  of  conveyance  is  mentioned 
by  the  purchaser,  the  manufacturer 
takes  the  goods  to  a  certain  point  at 
his  own  risk,  and  there  delivers  them 
to  some  regular  line  of  packets  run- 
ning to  the  purchaser's  place  of  busi- 
ness, and  takes  duplicate  bills  of  lad- 
ing, and  forwards  one  of  them  \o  the 
purchaser  by  vnail,  and  from  that 
time  the  delivery  is  complete  and  the 
purchaser  takes  the  risk  of  loss.  Is 
valid.  Putnam  v.  Tlllotson,  IS  Mete. 
(Mass.)  617.  (8)  A  custom  that  the 
seller  of  goods  who  delivers  them  to 
a  railroad  company,  to  be  flrst  trans- 
ported on  their  road  and  then  for- 
warded by  steamboat,  should  take  out 
an  Internal  bill  of  lading  and  send  it 
to  the  purchaser  at  or  about  the  time 
of  despatching  the  goods.  Johnson 
v.  Stoddard,  100  Mass.  306.  (4)  A 
custom  that  a  delivery  to  a  carrier  In 
the  usual  and  ordinary  course  of  bus- 
iness transfers  the  property  to  the 
purchaser,  and  that  the  risk  from 
that  time  is  the  risk  of  the  pur- 
chaser. Magruder  v.  Qage,  33  Md. 
344,   3  AmR   177. 

ea.  Howe  V.  Hardy,  106  Mass.  329 
(In  an  action  between  a  manufacturer 
of  picture  frames  and  a  dealer  in 
them,  the  dispute  being  as  to  which 
should  pay  freight  on  frames  sold 
to  the  latter  by  the  former,  evidence 
of  a  usage  between  manufacturers 
and  dealers  in  the  place  where  the 
goods  were  made  and  sold,  that  the 
manufacturers  should  pay  freight, 
was   held   to  be  admissible). 

63.  Steldtmann  v.  Joseph  Lay  Co., 
234  111.  84.  84  NE  640;  Brown  v. 
Browne,  9  U.  C.  Q.  B.  812. 

[a]     ZUnstratlOB.— A  custom   that 


is  presumed  to  be  the  purchase  price  when  the  eon- 
tract  of  sale  is  silent.**  So,  where  there  is  no  express 
contract,  the  time  of  credit,*'  the  time  of  pay- 
ment,** and  what  shall  be  considered  as  a  payment  *' 
may  be  regulated  by  usage.  But  where  a  seller  re- 
vokes an  order  before  the  goods  are  delivered,  a 
usage  that  such  an  order  vests  the  title  eo  instanti 

on  a  sale  of  coal  shipped  from  the 
United  States  to  Canada,  the  pur* 
chasers  pay  the  customs  duties  whan 
they  land  the  goods.  Brown  ▼. 
Browne,  9  U.  C.  Q.  B.  312. 

64.  Robinson  v.  U.  8.,  IS  Wall. 
(U.  S.)  363,  20  Ij.  ed.  653;  Cole  v. 
Kerr,   20  Vt.  21. 

60.  Cliquot  V.  V.  8.,  8  Wall.  (U. 
S.)  114,  18  L.  ed.  116;  Sturges  v. 
Buckley,  32  Conn.  18;  Independent 
Brewing  Assoc,  v.  Cooke  Blowing 
Co.,  169  111.  A.  347. 

66.  Harris  v.  Panama  R.  Co.,  68 
N.  T.  600;  Konltaky  v.  Meyer,  49 
N.  T.  571;  Booth  v.  Bieree.  88  N.  T. 
463,  98  AmD  73;  Dwyht  V.  Cutting, 
91  Hun  38,  3^6  NTS  99;  Sturm  ,V. 
Williams,  38  N.  Y.  Super.  326;  Ben- 
nett V.  Drew,  16  N,  Y.  Super.  365; 
Hall  V.  Peck,  10  Vt.  474. 

[a]  Proof  of  a  onatoBi  among  »•>■ 
ohaats  aa  to  tlie  prloa  at  which  em- 
ployees are  authorised  to  purchase 
goods  for  their  ojvn  use  is  admissi- 
ble, the  contract  of  employment  be- 
ing silent  on  that  subeot.  Stouden- 
mire  v.  Harper,  81  Ala.  242,  ,  1  8 
857. 

87.  111. — Deshler  v.  Beers,  82  111. 
368,  83  AmD   274. 

Mass. — Scudder  v.  Bradbury.  106 
Mass.    422.  '    ' 

N.  H. — Famsworth  v.  Chase,.  1> 
N.  H.  584,  61  AmD  206. 

N.  T. — (Moulds  Mfg.  Co.  V.  MunCken* 
beck,  20  App.  Div.  612,  47  NYS  826; 
Stewart  v.  Ranney,  23  HowPr  206 
[rev  on  other  grounds  26  HowPr 
279].  I 

Pa.— Hursh  v.  North,  40  Pa.  241. 

Bng. — Gordon  v.  Swan,  2  Campb. 
429  note;  Swancott  v.  Westgarth,  4 
Blast   76,    102   Reprint   768. 

[a]  A  onstom  aaumt'  ttia  msr- 
cluuita  of  tha  ottr  In  which  plain- 
tiffs did  buslnesa  to  enter  their  bills 
for  goods  sold,  not  on  the  day  on 
which  they  were  shipped,  but  as  of 
the  day  on  which  the  orders  were 
received.  Is  valid.  Qarrett  v.  Tra- 
bue.   82  Ala.   227,   3  S   149. 

68.  U.  S.— Salmon  Falls  Mfg.  Co. 
v.  Ooddard,  14  How.  446,  14  L.  ed. 
493. 

C^I. — Winana  v.  Hasaey,  48  Cal. 
634. 

Conn.-— Smith  v.  Russell  Lumber 
Co.,   82   Conn.    116.   72  A  577. 

III. — Western  Coal  ^  etc.,  Co.,  v. 
Western  Coal,  etc.,  Co.,  191  III.  A. 
13;  Phoenix  Mut.  L.  Ins.  C^.  v. 
Batchen,  6  111.  A.  621. 

Ind.— Mand  v.  Trail,  93  Ind.  521, 
47   AmR   163. 

Vt.— Austin  V.  Bingham,  31  Vt. 
577. 

[a]  nittatratioii. — ^Where  defend- 
ant claimed  that  there  was  no  abso- 
lute agreement  to  deliver  lumber  on 
credit,  and  that  by  a  trade  custom 
the  seller  need  not  deliver  the  lumber 
where  the  buyer  has  not  paid  for 
past  purchases,  and  no  objection  was 
made  to  evidence  of  the  custom  on 
the  ground  that  It  was  unreasonable, 
unknown  to  plaintiff,  or  not  genera), 
evidence  thereof  was  properly  admit- 
ted, in  an  action  by  the  buyer  for 
nondelivery,  to  show  that  the  order 
was  accepted  subject  thereto.  Smith 
V.  Russell  Lumber  Co.,  82  Conn.  116, 
72   A    577. 

[b]  A  cnatoBt  for  tbe  meccihaata  la 
a  oertain  ctty  to  retain  the  notes  and 
bills  of  their  country  customers,  paid 
by  them,  until  a  settlement  at  the 
end  of  the  year  is  admissible.  Remy 
V.   Duffee,  4  Ala.  866. 

89.  Qumey  v.  Howe,  9  Gray 
(Mass.)  404,  69  AmD  899;  Hughes  v. 
Knott,  138  N.  C.  105,  50  SB  686,  8 
AnnCas  908;  Fargo  First  Nat.  Bank 
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in  the  purchaser  will  not  avail  the  latter.'"  And 
-usage  cannot  convert  a  voluntary  and  unqualified 
delivery,  without  payment,  of  goods  sold  for  cash 
into  a  mere  deposit  for  examination.''^ 

[i  55]  It.  Warranty  of  Quality.  An  implied 
warranty  of  quality  according  to  the  general  rule 
of  law,  it  has  been  held  in  England,  may  be  altered 
by  the  usage  of  the  particular  trade;''  and  in  some 
of  the  states  of  the  United  States  the  English  rule 
is  followed,''  although  in  others  it  is  denied."       ' 

[$  56]  11,  Office  and  Officer.  Usage  may  prer 
seribe  an  officer's  duty,"  his  powers,"  and  his  com- 
-pensation."  In  regard  -to  the  filling  of  ofiices  the 
usage  of  the  government  '^  and  the  custom  of  a 
church  society  '*  have  been  recognized.  So  the  long 
continued  practice  of  the  executive  department  of 
the  government  to  sign  bills  passed  by  the  l^sla- 


ture  in  a  certain  mode  is  noticed  by  the  courts.^** 
But  where  a  justice  of  the  peace  was  indicted  for 
malpractice  in  office  in  not  returning  a  warrant  and 
recognizance  issued  by  him  to  the  supreme  court, 
but  willfully  and  corruptly  suppressing  it,  evidence 
of  a  practice  of  other  justices  going  to  excuse  de- 
fendant's acts  was  rejected.*^ 

[i  57]  12.  Interest.  Whether  or  not  interest  is 
to  be  allowed  and  under  what  circumstances  may  be 
decided  by  evidence  of  custom  and  usage.*' 

[(58]  E.  Interpretation  of  Oontiact  or  Writ- 
ing— 1.  Iii  Ctoieral— A.  Statement  of  Snle.  Valid 
usages  concerning  the  subject  matter  of  a  contract, 
of  which  the  parties  are  chargeable  with  knowl- 
edge,"'  are  by  implication  incorporated  therein,  un- 
less expressly  or  impliedly  excluded  by  its  terms,?* 


V.  Minneapolis,  etc..  El.  Co.,  11  N. 
D.  280,  91  NW  436;  Warwicke  v. 
Noakes,  Peake  N.  P.  68,  21  ERC  14; 
Hawkins   v.   Rutt.   Peake  N.   P.   67. 

TO.  Ober  v.  Carson,  62  Mo.  209; 
Southwestern  Freight,  etc.,  Co.  v. 
Standard.  44  Mo.  71,  100  AmD  255. 

71.  Haskins  v.  warren,  115  Mass. 
614. 

7a,'  Bywater  v.  Richardson,  1  A.  & 
B.  508,  28  ECL  246,  110  Reprint 
1301;  Weall  t.  KIngr,  12  East  462, 
104  Reprint  17S;  Smart  v.  Hyde,  8 
K.  A  W.  723,  151  Reprint  1231;  Jones 
V.  Bowden,  4  Taunt.  847,  128  Reprint 
665. 

78.  Ounther  v.  Atwell,  19  Md.  167; 
Sumner  v.  Tyson,  20  N.  H.  384;  Fat- 
man  V.  Thompson,  2  Dlsn.  (Oh.)  482. 

74,  U.  S. — Barnard  T.  Kellogg,  10 
Wall.  383,  19  L..  ed.  987. 

Ky. — ^Baird  v.  Matthews,  6  Dana 
129. 

Mass. — Boardman  v.  Spooner,  13 
Allen  353,  90  AmD  196;  Dodd  v. 
Farlow,  11  Allen  426.  87  AmD  726; 
Dickinson  v.  Gay,  7  Allen  29,  83  AmD 
(56;  Whltmore  v.  South  Boston  Iron 
Co.,  2  Allen  62;  Casco  Mfg.  Co.  v. 
Dixon,  3  Cush.  407:  Mixer  v.  Coburn, 
11   Mete.  5'69,  46  AmD  230. 

N.  T.— Blerne  v.  Dord,  6  N.  T.  73; 
People's  Bank  v.  Bogart,  16  Hun  270 
[aff  81  N.  T.  101,  37  AmR  4811; 
Thompson   v.    Ashton,    14    Johns    316. 

Pa. — Wetherlll  v.  Neilson,  20  Pa. 
448,  64  AmD  741;  Coxe  V.  Blelley,  19 
Pa.  243;  Snowden  v.  Warder,  3 
Rawle    101. 

R.  I. — Beckwlth  v.  Farnum,  5  R. 
I.  280. 

.  76.  EMdy  v.  'Faulkner,  3  Yeates 
(Pa.)  680;  Woods  ▼.  Qalbreatb,  2 
Teates  (Pa.)  S06:  Fennlngs  v.  Lord 
OrenvUle,  1  Taunt.  241,  IZ't  Reprint 
«26. 

TB.  Taylor  v.  De  Sotollngo,.  6  La. 
Ann.  164;  Wyer  v.  Andrews,  13  Me. 
168,  29  AmD  497;  Munroe  v.  Wood- 
ru(T,  17  Md.  159:  Mayhew  v.  Soper, 
10  QUI  &  J.  (Md.)  366;  Naylor  v. 
Semmes,  4  Gill  &  J.  (Md.)  273:  Blythe 
V.  Richards,  10  Serg.  &  R.  (Pa.)  261, 
13  AmD  672. 

[a]  ninatcattons, — The  following 
..acts  have  been  supported  by  the 
courts  on  proof  of  usage,  namely: 
(1)  A  sale  by  the  sherlfT,  by, virtue 
.  of  writs  of  venditioni  exponas,  after 
the  return  day.  Blythe  v.  Richards, 
10  Sere.  &  R.  (Pa.)  261,  13  AmD 
672.  (2)  The  approval  of  an  admin- 
istration bond.  Mayhew  v.  Soper,  10 
am  &  J.  (Md.)  366.  (3)  The  re- 
.eeipt  by  a  deputy  sheriff  of  the 
amount  due  on  an  execution,  and 
Its  discharge  after  the  return  .day. 
Wyer  v.  Andrews.  13  Me.  168,  29 
AmD  497.  (4)  The  employment  by 
a  notary  public  of  clerks  to  perform 
n  part  of  his  duties.  Munroe  v. 
Woodruff,  17  Md.  169.  (6)  And  In 
.an  action  by  a  sheriff  on  the  bond  of 
one  of  his  deputies,  the  question  be- 
ing whether  a  certain  return  was  a 
false  one,  evidence  that  It  was  In 
accordance    with    custom    was    held 


competent.    Naylor  v.  Slmmes,  4  Gill 
&    J.     (Md.)    273. 

[b]  Wliar*  aa  aakaowladgnuBt 
was  taken  by  a  dspntj  olsrk  who  at 
the  time  was  a  AInor  the  court  said: 
"There  is  no  statute  in  this  state  pre- 
scribing the  quallflcations  of  a  dep- 
uty clerk.  It  has  been  thie  immemo- 
rial custom  of  clerks  to  appoint  minor 
deputies,  and,  as  far  as  we  are  ad- 
vised, the  legality  of  such  appoint- 
ments has  never  before  been  called 
in  question,  and  we  must  regard  such 
long-continued  acquiescence  on  the 
part  of  the  legislature,  the  bench, 
and  the  bar  as  the  very  highest  pos- 
sible evidence  of  Its  legality."  Tal- 
bott  V.  Hooser,  12  Bush.  (Ky.)  408, 
416. 

77.  U.  S.  V.  Flllebrown,  7  Pet.  (U. 
S.)  28,  8  L,.  ed.  696;  <U.  S.  v.  Mac- 
danlel,  7  Pet.   (U.  S.)   1,  8  L.  ed.  687. 

78.  State  v.   Sorrells,   15  Ark.  664. 
Miller     V.     Eschbach,     43     Md. 
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1. 
80. 

157. 
81. 


Solomon  V.  C^rtersville,  41  Qa. 


Lynes  v.  State,  46  Ga.  208. 

89.  U.  S. — Barclay  v  Kennedy,  2 
F.  Cas.  No.  976.  3  Wash.  C.  C.  350; 
Blspham  v.  Pollock,  3  F.  Clas.  No. 
1,442,  1  McLean  411. 

Ala. — Williams  v.  McConnlco.  44 
Ala.  627;  Tate  v.  Innerarity,  1  Stew. 
&  P.   33. 

Conn. — Crosby  v.  Mason,  32  Conn. 
482;  Selleck  v.  French,  1  Conn.  32, 
6  AmD  186. 

Fla. — ^Pearson  v.  Grlce.  8  Fla.  214. 

111.— Hltt  V.  Allen.  13  111.  692;  Sam- 
mis  v.  Clark,  13  111.  544;  Knoblook 
V.    Romels.   34  111.   A.    577. 

Ind. — Shewel  v.  Glvan.  2  Blackf.  312. 

Iowa. — ^Velths  v.  Hagge,  8  Iowa  163. 

La. — Davis  v.  Turnbull,  7  Mart. 
228.  But'  see  Glasgow  v.  Stevenson, 
6  Mart.  N.  S.'  667  (where  a  mere 
showing  that  a  charge  was  custom- 
ary among  merchants  was  held  In- 
sufficient). 

Me. — Goodwin  v.  Clark,  (5  Me.  280. 

Mass. — Goff  V.  Rehoboth,  2  Cnah.475. 

Mich. — Comstock  v.  .Smith,  20  Mich. 
338;    Kermott   v.    Ayer,    11    Mich.   181. 

Miss. — Hendricks  v.  Robinson,  66 
Miss.  694,  31  AmR  382;  Efflnger  v. 
Henderson,  33  Miss.  449. 

N.  J. — Erie  R.  Co.  v.  Ackerson,  33 
N.  J.  L.  33;  Morris  v.  Allen,  14  N. 
J.  Eq.  44. 

N.  T. — Woer«  v.  Schumacher,  161 
N.  Y.  630,  56  NE  72  faff  37  App. 
Dlv.  374,  56  NYS  8];  Esterly  v.  Cole, 
3  N.  Y.  602;  Salter  v.  'Parthurst,  2 
Daly  240:  Reab  v.  McAlister,  8  Wend. 
109:  Meech  v.  Smith,  7  Wend.  315; 
Trotter  v.  Grant,  2  Wend.  413;  Rens- 
selaer Glass  Factory  v.  Reid,  5  Cow. 
687;  NCwell  v.  Griswold,  6  Johns. 
45;   Llotard  v.  Graves,   3  Cat   226. 

Pa. — Adams  v.  Palmer,  30  Pa.  346; 
Watt  V.  Hoch.  25  Pa.  411;  Koons  v. 
Miller,  3  Watts  &  S.  271;  Knox  v. 
Jones.   2  Dall.   193,  1  L.  ed.  346. 

S.  C— Knight  V.  Mitchell,  6  S.  C. 
L.  506:  Rlghton  v.  Blake,  <»  S.  C.  L. 
159.     But  see  Heyward  v.  Searson,  28 


S.  C.  L.   249. 

Vt. — Goodnow  V.  Parsons,  86  Vt. 
46;   Raymond  v.  Isham,   8   Vt.    258. 

Wis. — Lamb   v.   Klaus,   30  Wis.   94. 

Eng. — Clancarty  v.  Latouche,  1  Ball 
ft  B.  420;  Mosse  v.  Salt,  82  Beav. 
269,  65  Reprint  106;  Eddowes  v.  Hop- 
kins, 1  Dougl.  376,  99  Reprint  242. 

[a]  avUuio*  of  a  ovstom  among 
merduuta  to  ohaxr«  IstWMit  on  capi- 
tal invested  by  the  principal  in  busi- 
ness is  incompetent,  in  a  suit  by  a 
salesman  on  an  express  contract  en- 
titling him  to  a  share  of  the  net  prof- 
its of  his  principal's  businSSs  for  hia 
services,  without  .providing  that  in- 
terest on  the  capital  should  be  de- 
ducted.   Paine  V.  Howells.  90  N.  Y.  660. 

[b]  Wliare  a  oertais  period  of 
ondn  is  stipulated  for,  interest  may 
be  charged  on  an  open  account;  but 
periodical  rests  will  not  be  allowed 
when  Interest  shall  be  converted  into 
principal,  and  no  custom  or  agree- 
ment to  that  effect  can  change  the 
rule.  Marr  y.  Southwiok,  2  Port. 
(Ala.)   851. 

83.  See  supra  i(  17>30. 

84.  U.  S.— Collins  V.  U.  S.,  34  Ct. 
CI.  294. 

Ala.- — German-American  Ins.  (3o.  v. 
Commercial  F.  Ins.  C!o.,  96  Ala.  469, 
11  S  117,  16  LRA  291;  Esell  v.  Mil- 
ler,   6    Port.    307. 

Ark. — Paepcke-Lelcht  Lumber  Co. 
v.  Talley,  106  Ark.   400,  163  8W  833. 

C!al. — ^Puritas  Laundry  Co.  v.  Green. 
16  Cal.  A.   664,   115  P  660. 

Colo. — Heistand  v.  Bateman.  41 
Colo.    20,    91    P   1111. 

Conn.--Smlth  v.  Russell  Lumber 
Co.,    82  Conn.  116,   72  A  577. 

IlL — Northern  n-oduce  Etch.  v. 
Ablon,  169  111.  A.  633:  Swern  v. 
Churchill,    165    111.   A.   606. 

Ind. — Todd  V.  Howell,  47  Ind.  A. 
665,  95  NE  279;  Cole  v.  Leach,  47 
Ind.  A.  341,  94  NE  577;  Lelter  ▼.  Em- 
mons, 20  Ind.  A.  22,  60  NE  40;  Lane 
V.  Bank,  3  Ind.  A.  299.   29   NE  613. 

Iowa. — Frum  v.  Keeney,  109  Iowa 
393.   80  NW  507. 

Ky. — Postal  Tel.-C!able  Co.  v.  Lou- 
isville Cotton  Oil  Co..  136  Ky.  843, 
122  SW  852,  125  SW  266;  Capital  Gas, 
etc.,  Co.  v.  Gaines,  49  SW  462,  20 
KyL  1464:  Boughner  v.  Brooks,  IS 
Ky.   Op.   960. 

La.^ — Southern  Bltulithlc  Co.  v.  Al- 
giers R.,  etc.,  <^.,  130  La.  830,  68 
S    588. 

Md.— Blrely  v.  Dodaon,  107  Md.  229, 
68  A  488. 

Mass. — Doyle  v.  New  England  Peer- 
less Motor  Car  Co.,  226  Mass.  561, 
116  NE  257;  Procter  v.  Atlantic  Fish 
Co..  208  Mass.  351,  94  NE  281;  Hut- 
chins  v.  Webster.  166  Mass.  439,  43 
NE  186;  Amory  v.  Melvln,  112  Mass. 
83;  Codman  v.  Hall,  9  Allen  336. 

Mich.— Karwick  v.  PIck9.nds,  171 
Mich.    463,     137    NW    219. 

Minn. — Welch  Co.  v.  Lahort  El.  Co., 
122  Minn.  432,  142  NW  828. 

Mo. — Staroske  v.  Pulltser  Pub.  Co.. 
235  Mo.  67,  138  SW  36;  Southwest- 
em  Freight,  etc,   Press  (^.  v.  Stan- 


.  For  latsr  oaMBi  d«7«Iopm*Bta  and  oliaiigsa  in  the  law  see  cumulal;tve  Annotations,  same  title,  page  and  note  number. 
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and  are  admisaible  to  aid  in  its  interpretation,**  not  |  as  tending  in  any  respect  or  manner  to  contra*, 


ard.    44    Mo.    71,    100   AmD    266. 

Nebr.— McKee  v.-  Wild,  62  Nebr. 
9,  71  NW  968.  , 

N.  Y. — Rlckeraon  v.  Hartfofd  F. 
Ins.  Co..  149  N.  T.  307,  41  NE  868; 
Newman  v.  Appleton,  114  N.  Y.  140, 
21  NE  105,  S  LRA  859;  Fuller  v. 
Robinson.  86  N.  Y.  306,  40  AmR  640 
[rev  21  Hun  232,  10  NYWklyDlK 
487]:  Schlpper  v.  Milton,  51  App. 
Dlv.  622,  64  NYS  935  [aft  169  N.  Y. 
683  mem,  62  NE  1100  mem]. 

Or. — Manerud  v.  Eugene,  62  Or. 
196,  124  P  662;  Savage  V.  Salem  Mills 
Co..  48  Or.  1,  86  P  69.  10  AnnCas  1065. 

Pa. — Miller  v.  Wiggins,  227  Pa. 
564,  76  A  711,  19  AnnCas  942;  Adams 
V.  Pittsburgh  Ina.  Co.,  96  Pa.  348,  40 
AmR  662;  SUllmah  v.  Whltmer,  11 
Pa.  Super.  243  [aff  196  Fa.  363.  46 
A  489];  American  Academy  pf  Mu- 
sic v.^Bert,   8   Pa.  Co.  223. 

S.  C. — Burden  v.  Woodslde  Cotton 
Mills,  104  S.  C.  435,  89  SE  474;  Frifcd- 
helm  V.  Walter  H.  Hlldlo  Co..  104  ,8. 
C.    378.    89    SE   368. 

Tex. — Walker  Qraln  Co.  v.  Denlson 
Mill,  etc.,  Co.,  (Civ.  A.)  178  SW  666; 
Standard  Paint  Co.  v.  San  Antonio 
Hardware  Co..  (Civ.  A.)  136  SW 
1160;  Bowles  V.  Driver,  (<5lv.  A.)  112 
SW  440;  Consolidated  Kansas  City 
Smelting,  etc.,  Co.  v.  Gonxales,  60 
Tex.  Civ.  A.  79,  109  SW  946;  Texas, 
etc..  R.  Co.  v.  Coggln  44  Tex.  Civ.  A. 
423,   99   SW   1052. 

Va. — Sutherland  v.  Gibson,  117  Va. 
840,  86  SE  108;  Hubble  v.  Cole.  86 
Va.  87,  7  SE  242;  Harris  v.  Nicholas, 
5   Munf.    (19    Va.)    483. 

W.  Va. — Connolly  v.  Bruner.  48  W. 
Va.    71,    36   SE   927. 

"The  Intention  of  parties  to  agree- 
ments Is  usually  founded  on  the  gen- 
eral course  of  affairs,  and  this  is 
especially  true  in  commercial  con- 
tracts, which  are  often  -Written  In 
abbreviated  forms  and  to  be  inter- 
preted by  reference  to  usage."  Riley- 
Wilson  Grocer  Co.  v.  Seymour  (3an- 
nlng  Co..  129  Mo.  A.  326,  108  SW  628. 

"The  law  Is  well  settled  that  proof 
of  a  custom  or  usage  Inconsistent 
with  a  contract,  and  which  either 
expressly  or  by  necessary  Implica- 
tion contradicts  It,  cannot  be  re- 
ceived In  evidence  to  affect  It.  But 
It  Is  equally  well  settled  that,  while 
a  custom  will  not  vary  a  written 
contract,  yet  a  custom  relating  to  the 
subject-matter  of  a  contract  becomes 
part  of  the  contract,  unless  by  Its 
terms  the  custom  Is  excluded."  Al- 
bion Phosphate  Mln.,  etc.,  Co.  v.  Wyl- 
lle,   77   Fed.   541,   547,    23  CCA  276. 

"Whether  such  usage  be  called  a 
'custom,'  or  by  any  other  name,  if  It 
Is  one  of  the  circumstances  sHir- 
rounding  the  parties  to  the  trans- 
action, and  was  presumably  in  their 
minds  when  the  contract  was  writ- 
ten, then.  In  contemplation  of  the 
law,  such  usage  Is  written  into  the 
contract.  But  to  have  that  effect 
there  must  be  no  room  to  doubt  the 
existence  of  such  a  custom,  and  it 
must  be  reasonable,  certain,  consist- 
ent with  the  contract,  uniformly  ac- 
quiesced In,  and  not  contrary  to 
law."  Continental  Coal  Co.  v.  Bird- 
sail.  108  Fed.  882.  884,  48  CCA  124. 

"It  is  no  doubt  true  that  usage 
is  never  admissible  to  explain  what 
Is  clear,  by  the  plain  terms  of  the 
contract,  nor  can  It  be  allowed  to 
subvert  the  settled  rules  of  law;  that 
is  to  say,  when  sett,led  rules  of  law 
are  plainly  applicable,  usage  will 
not  be  permitted  to  takeHhe  place  of 
or  supersede  the  law.  It  often  oc- 
curs, however,  that  parties  do  con- 
tract with  reference  to  a  particular 
usage,  as  they  may  contract  with 
reference  to  the  law  existing  at  the 
time,  and,  when  so  contracting,  the 
usage  is  to  be  read  Into  the  contract, 
and  will  be  explanatory  of  Its  terms 
and  stipulations.  This  Is  especially 
true  where  the  terms  of  the  contract 
Itself  are  ambiguous,  or  their  mean- 
ing Is  not  obvious  without  reference 
to  the   usage."      V.   8.   v.    Kerr,    196 


Fed.   503.  604. 

"It  is  undoubtedly  true  that  par- 
ties who  contract  in  respect  to  a 
imrtlcular  business,  are  presumed  to 
do  so  with  reference  to  any  uni- 
form '  practice  which  has  been  so 
long  continued  as  to  have  ripened 
into  a  usage  of  the  business  to  which 
the  contract  relates;  and  where  the 
contrttct  is  silent,  or  terms  of  doubt- 
ful signification  are  employed,  or 
when  It  Is  necessHry  In  order  to  give 
the  agreement  effect,  assuming  It  to 
have  oeen  made  with  the  usage  In 
view,  it  is  competent  to  prove  the 
usage  so  as  to  raise  a  presumption 
that  the  transaction  In  question  was 
intended  to  conform  to  the  knoarn, 
usual  and  ordinary  course  of  the 
business.  The  usage  may  always  be 
referred  to  for  the  purpose  of  show- 
ing the  Intention  of  the  parties  In  all 
those  particulars  concerning  which 
they  haye  not  expressed  themselves 
with  clearness  and  certainty  In  the 
contract,  or  where  words  have  been 
used  which  have  acquired  a  broader, 
or  different  signification  than  that 
commonly  attributed  to  them,  the 
fact  may  be  proved.'  Van  Clamp 
Packing  Cb.  v.  Hartman,  126  Ind. 
177,  179.   36  NE  901. 

88.  U.  S.— Hostetter  v.  Park,  137 
U.  S..  30.  11  set  1,  34  L.  M.  568; 
Robinson  v.  V.  8..  13  Wall.  363.  20 
Lk  ed.  6S3;  Mordecai  v.-  Lindsay,  6 
Wall.  481,  18  L.  ed.  486;  Bliven  v. 
New  England  Screw  Co.,  23  How.  420, 
433,  16  Li.  ed.  610,  614;  Ogden  v. 
Parsons,  28  How.  167,  16  L.  ed.  410: 
Raymond  v.  Tyson,  IT  How.  53,  15 
U  ed.  47;  New  World  v.  King,  16 
How.  469,  14  L..  ed.  1019;  Salmon 
Flails  Mfe,  Co.  v.  Ooddard,  14  How. 
446,  14  CT  ed.  493;  Cookendorfer  v. 
Preston,  4  How.  317,  11  L.  ed.  992; 
Fowler  v.  Brantly.  14  Pet.  318.  10  L. 
ed.  473;  Hazard  v.  New  England  Mar. 
Ins.  Co.,  8  Pet.  667,  8  L.  ed.  1043; 
Van  Ness  v.  Pacard,  2  Pet.  187,-  7  L. 
ed.  374;  Buck  v.  Chesapeake  Ins.  Co., 

I  Pet.  161.  7  L.  ed.  90:  Brent  v.  Me- 
tropolis Bank,  1  Pet.  89,  7  L.  ed.  65; 
Washington  Bank  v.  Trlplett.  1  Pet. 
25,  7  L.  ed.   37;  Mills  v.  U.   S.  Bank. 

II  Wheat.  431.  6  L.  ed.  612:  Renner 
V.  Columbia  Bank,  9  Wheat.  581,  6 
L.  ed.  166;  Grade  v.  Baltimore  Mar. 
Ins.  Co.,  8  Cranch  76,  3  !•.  ed.  492: 
Livingston  v.  Maryland  Ins.  Co.,  7 
Cranch  606,  3  L.  ed.  421;  Oliver  v. 
Maryland  Ins. /Co.  7  Cranch  487,  3 
L.  ed.  414;  Kawin  v.  American  Color- 
type  Co.,  243  Fed.  317;  The  Indra-' 
Dura,  238  Fed.  853;  Luckenbach  v. 
ROO  Tons,  etc.,  of  Scrap  Iron,  218 
FPd.  870:  Boyle  v.  Hennlng,  121  Fed. 
378;  Donnell  v.  Amoskeag  Mfe.  Co.. 
118  Fed.  10,  66  CCA  178;  Evans  v. 
Blair,  114  Fed.  816.  52  CCA  398:  Hew- 
lett v.  Burrell,  106  Fed.  80.  44  CCA 
S62:  Eddy  v.  Northern  SS.  Co..  79 
Fed.  S61:  Albion  Phosphate  Mln.,  etc.. 
Co.  V.  WylUe,  77  Fed.  641.  23  CCA 
276;  McKeefrey  v.  Connellsvllle  Coke, 
etc.,  Co.,  68  Fed.  212,  6  CCA  482: 
Nordaaa  v.  Hubbard.  48  Fed.  921: 
The  Mary  Riley  v.  Three  Thousand 
Railroad  Ties,  38  Fed.  254:  The 
Oueen  of  the  East.  12  Fed.  ISR:  Ha- 
7.1eton  V.  Manhattan  Ins.  Co.,  12  Fed. 
1R9.  11  Bias.  210;  Hostetter  v.  Grav. 
11  Fed.  179  r"ff  137  V.  S.  80.  11  SCt 
1,  84  L.  ed.  668];  Brown  v.  Hicks.  8 
Fed.  166:  Alexandria  Bank  v.  De- 
neale,  2  P.  Cas.  No.  846,  2  Cranch  C. 
C.  488;  Baxter  v.  Leland.  2  F.  Cas. 
No.  1.125,  1  Blatchf.  626;  Blossom 
V.  Smith,  3  P.  Cas.  No.  1.665.  3 
Blatchf.  316  [rev  on  other  grounds  3 
F.  Caa,  No.  1,5661 ;  Broadwell  v.  But- 
ler. 4  F.  Cas.  No.  1.910.  6  McLean 
296;  Hancox  v.  Fishing  Ins.  Co..  11 
F.  Caa.  No.  6,013,  3  Sumn.  132:  Lamb 
V.  Parkman,  14  P.  Cas.  No.  8,020,  1 
Sprague  343;  New  England  Screw  Co. 
V.  Bliven,  18  P.  Cas.  No.  10,157,  4 
Blatchf.  97  [aff  23  How.  420,  433,  16 
L.  ed.  510,  614];  Patriotic  Bank  V. 
Alexandria  Farmers'  Bank,  18  F.  Cas. 
No.  10,811,  2  Cranch  C.  C.  560;  Pelsch 
V.   Dickson,   19  F.  Cas.  No.   10,911,  1 


Mason  9;  Philadelphia,  eta.  R.  Co.  v, 
Northam,  19  F.  Cas.  No.  11,090.  2 
Ben.  1 ;  The  Reeslde,  20  P.  Cas.  No. 
11,657,  2  Sumn.  667;  Sanderson  v.  Ck>- 
Inmblan  Ins.  Co.  21  F.  Cas.  No. 
12,298,  2  Cranch  a  C.  218;  WUcocka 
v.  Phillips.  29  F.  Caa.  No.  17,639.  1 
Wall.  Jr.  47;  Collins  v.  U.  S..  84  Ct. 
CI.  294. 

Ala. — Luta  V.  Van  Heynigen  Bro-- 
kerage  Co.  76  S  284;  Cawthon  v. 
Lusk,  97  Ala.  674,  11  S  731;  Haas 
V.  Hudmon,  83  Ala.  174.  3  S  302; 
Ouesnard  v.  Louisville,  etc,  R.  Co., 
76  Ala.  463:  Montgomery,  etc.  R.  (Jo. 
v.-  Kolb.  73  Ala.  396.  49  AmR  54; 
Waring  v.  Orady,  49  Ala.  466,  20 
AmR  886;  Garey  v.  Meagher,  33  Ala. 
680;  McCIure  v.  Cox,  32  Ala.  617,  70 
AmD  662;  Alabama,  etc..  Rivers  R. 
Co.  V.  KIdd,  29  Ala.  221;  Barlow  v. 
Lambert.  28  Ala.  704,  66  AmD  374; 
Mobile  Marine  Dock,  etc.,  Ins.  Co.  v. 
McMillan,  27  Ala.  77;  Knox  v.  Rives. 
14  Ala.  249,  48  AmD  97;  Hosea  v. 
McOfiry,  12  Ala.  349;  Olndrat  v. 
Mechanics'  Bank.  7  Ala.  324;  John- 
son  V.   Cunningham,   1   Ala.   249. 

Ark.— Walsh  y.  Frank,  19  Ark.  270. 

Colo. — Joluiston-Woodbury  Hat  Co.  < 
V.  Llghtbody.  18  Colo.  A.  239,  70  P 
957;  Bradbury  v.  Butler,  1  Colo.  A. 
430,  29  F  468;  Savage  v.  Pelton,  1 
Colo.  A.  148,   27  P  948. 

Conn. — Skiff  v.  Stoddard,  63  Conn. 
198,  26  A  874.  28  A  104,  21  LRA  102; 
Woodbury  Sav.  Bank,  etc.,  Assoc  v. 
Charter  Oak  F.  &  M.  Ifis.  Cto.,  81. 
Conn.  517;  Leach  v.  Beardslee,  22. 
Conn.  404;  Bridgeport  Bank  v.  Dyer, 
19  Conn.  136;  Stamford  Bank  v.  Fer- 
ris, 17  Conn.  269;  Kllgore  v.  Bulkley,' 
14  Conn.  362;  Jonea  v.  Warner,  11 
Conn.  40;  Hartford  Bank  v.  Stedman,. 
3  Conn.  489;  Bulkley  v.  Derby  Fish- 
ing Co.,  2  Conn.  262,  7  AmD  27.1; 
Halsey  V.  Brown,   3  Day  846. 

Del. — Mears  v.  Waples,  8  Del.  681. 

D.  C— Bragg  V.  Blets,  7  D.  C.  106. 

Ga. — Farmers'  Ginnery,  etc.,  Co.  v. . 
Thrasher.  144  Ga.  698,  87  SE  804; 
Grant  v.  AlabAna  (}old  L.  Ina  Co..: 
76  Ga.  676;  Branch  v.  Palmer,  66  Ga.- 
210;  Mott  v.  Hall,  41  Ga.  117;  Gar- 
many  V.  Rust.  36  Ga.  108;  Morton. v.- 
Morrla,  31  Ga.  378;  Lamar  v.  New 
York,   etc..   SS.  Nav.  Co.,   18  Ga.  568wi 

111. — Collins  Ice-Cream  Co.  v.  Ste^-- 
phens,  189  111.  200.  59  NE  624:  Tav. 
lor  V.  Bailey.  169  111.  181,  48  NE  200: 
Samuels  v.  Oliver.  130  111.  73.  22  NE 
499;  National  Furnace  Co.  v.  Key-r 
stone  Mf«r.  Co.,  110  111.  427;  Bailey- 
V.  Bensley,  87  111.  558:  Corbett  v.- 
Underwood.  83  111.  324,  25  AmR.392: 
Lyon  V.  Culbertaon,  83  111.  33.  25. 
AmR  349:  U.  S.  L.  Ins.  Co.  v.  Ad- 
vance  Co..  80  III.  549;  Indianapolis. 
etc.,  R.  Co.  v.  Murray.  72  111.  128;, 
Cahn  v.  MIchlean  Cent.  R.  Co..  71 
III.  96:  Phllllns  v.  Moir.  69  HI.  155; 
Chandler  v.  Hogle,  68  HI.  48;  Loner- 
gan  V.  Stewart,  56  111.  44:  Home  Ins. 
Co.  V.  Favorite.  46  111.  263;  Deahler 
V.  Beera,  32  111.  368.  83  AmD  274; 
Dixon  V.  Dunham,  14  111.  324;  Staack- 
man-  v.  Cary,  197  111.  A.  601:  Carter- 
vllle  Coal  Co.  v.  Coveey  Durham  Coal 
Co..  186  111.  A.  163:  Currle  v.  Svndi- 
cate  Dea  Cultivators,  etc.,  104  111.  A. 
165;  McCurdy  v.  Alaska,  etc.,  Com- 
mercial Co.,,  102  ni.  A.  120:  Mobile 
Fruit,  etc..  Co.  v.  Judy,  91  Bl.  A.  82; 
McCormlck  Harvesting  Mach.  Co.  v. 
Snell,  23  111.  A.  79:  Pardrldge  v.  Bai- 
ley, 20  111.  A.  861;  MIda  v.  G«l8s- 
mann,  17  111.  A.  207;  Oldershaw  v. 
Knoles,  4  Til.  A.  63,  6  111.  A.  325  l&tt 
101    111.   117]. 

Ind. — Huntington  First  Nat.  Bank 
V.  Arnold.  156  Ind.  487,  60  NE  134; 
Van  Camp  Packing  Co.  v.  Hartman. 
126  Ind.  177;  Morningstar  v.  Cun- 
ningham, 110  Ind.  328,  11  NE  593. 
59  AmR  211:  Lyon  v.  Lenon,  106  Ind. 
667,  7  NE  311:  Relssner  v.  Oxley,  80 
Ir.d.  580;  Pittsburgh,  etc.,  R.  Co.  v. 
Nash,  43  Ind.  423;  Toledo  P.  &  M. 
Ins.  Co.  V.  Speares.  16  Ind.  52. 

Iowa. — McDowell  v.  Bowles,  etc.. 
Grain  Co.,  177  Iowa  744,  157  NW 
178;   rfell-W^  V.  ^MsJejO^Bj'^Y';^"'! 


494     [17C.J.1 


CUSTOMS  AND  USAGES 


[§58 


diet,    add    to,    take    from,    or    vary    the    eon-  |  tntct,  but  upon  the  theory  that  the  usage  forms  a 


Mllroy  V.  Chicago,  etc.,  R.  Co.;  9g 
Iowa  188,  67  tfW  276;  Hughes  v. 
Stanley,  45  Iowa  622;  Qreen  v.  Mil- 
waukee, etc.,  R.  Co.,  38  Iowa  100,  41 
Iowa  410;  Steyer  v.  Dwyer,  SI  Iowa 
20;  Beatty  v.  Gregory,  17  Iowa  109, 
86  AmD  646;  Grlnman  v.  Walker,  9 
Iowa  42C. 

Kan.— Rains  v.  Weller,  166  P  235; 
Carglll  Commn.  Co.  v.  Mowery,  99 
Kan.  389,  161  P'634,  162  F  313;  Mc- 
Sherry  v.  Blanchfleld,  68  Kan.  810, 
75  P  121. 

Ky.— Thomas  v.  Charles,  119  SW 
7S2;  Huston  v.  Peters,  1  Mete.  558; 
Qoddin  V.  Shipley,  7  B.  Mon.  578; 
Vaughn  v.  Gardner,  7  B.  Mon.  326; 
Wallace  v.  Bradshaw,  6  Dana  382. 

t>a. — ^Area  v.  Mllllken,  85  La.  Ann. 
1150;  Fisher  v.  Geddes,  15  La.  Ann. 
14;  Sleade  v.  Payne,  14  La.  Ann.  458; 
Tonge  V.  Kennett,  10  La.  Ann.  800; 
Baron  v.  Placlde,  7  La.  Ann.  229; 
Taylor  v.  Andrus,  16  La.  15;  Shep- 
herd V.  Lanfear,  6  La.,  342,  25  ami) 
Ul;  Reano  v.  Uager,  11  Mart.  636. 

Me. — Marrett  v.  Brackett,  60  Me. 
624;  Randall  v.  Kehlor,  60  Me.  37,  11 
AmR  169;  Perclal  v.  Maine  M.  M.  Ins. 
Co.,  33  Me.  242;  Crosby  v.  Wyatt,  23 
Me.  166;  Bodflah  v.  Fox,  23  Me.  90, 
39  AmD  611;  Emery  v.  Hersey,  4  Me. 
407,   16   AmD   268.   . 

Md. — Patterson  v.  Crowther.  70  Md. 
184,  16  A  631:  McCulIough  T.  Hell- 
wig,  66  Md.  269.  7  A  466;  Barker  v. 
Borsone,  48  Md.  474;  Kraft  v.  Fan- 
cher,  44  Md.  204;  Consolidation  Coal 
Co.  V.  Shannon,  34  Md.  144;  Aosen- 
stock  V.  Tormey,  82  Md.  169,  8  AmR 
126;  Chesapeake  Bank  v.  Swain,  29 
Md.  483;  Gunther  v.  Atwell,  19  Md. 
167;  Foley  v.  Mason,  6  Md.  37;  Bell 
V.  Hagerstown  Bank,  7  GUI  216; 
Planters  Bank  v.  Farmers,  etc.,  Bank, 
8  6111  &  J.  449;  Columbia  Bank  v. 
Fltzhugh,  1  Harr.  &  Q.  239;  Raborg 
V.  Columbia  Bank,  1  Harr.  A:  O.  231; 
Allegre  v.  Maryland  Ins.  Co.,  6  Harr. 
A  J.  408,  14  AmD  289;  Columbia  Bank 
V.  Magruder,  6  Harr.  &  J.  172,  4  AmD 
271;  Jackson  v.  Union  Bank.  6  Harr.  * 
J.  146;  Gray  v.  Swan,  1  Harr.  tt  J.  142. 

Mass. — ^Roach  v.  Lane,  226  Mass. 
698,  118  NB  470;  A.  J.  Tower  Co.  v. 
Southern  Pac.  Co.,  184  Mass.  472.  69 
NK  348;  Pickering  v.  Weld,  169  Mass. 
682,  34  NB  1081;  Florence  Mach.  Co. 
V.  Daggett.  136  Mass.  682;  Forbes  v\ 
Boston,  etc.,  R.  Co.,  188  Mass.  164; 
Pave  V.  Cole,  120  M.^bs.  87;  Amory  v. 
Melvln.  112  Mass.  83;  Goldsmith  v. 
Manhetm,  109  Mass.  187;  Day  «v. 
Holmes,  103  Mans.  306;  Darling  v. 
Rtanwood,  14  Allen  604;  Baxter  v. 
Massasolt  Ins.  Co..  13  Allen  320:  Fay 
V.  Alliance  Ins.  Co.,  16  Gray  466: 
Whltmarsh  v.  Conway  F.  Ins.  Co..  16 
Grav  369,  77  AmD  414:  Warren  Bank 
V.  Parker.  8  Gray  221:  Daniels  v. 
Hudson  River  F.  Ins.  Co.,  12  Cush. 
41 B.  69  AmD  192;  Slmklns  v.  Nor- 
wich, etc.,  Steamboat  Co..  11  Cush. 
102:  Warren  Bank  v.  Suffolk  Bank, 
10  Cush.  682;  Potter  ▼.  Morland.  8 
Cush.  384;  Putnam  v.  Tlllotson.  18 
Mete.  617:  Mixer  v.  Cobum,  11  Mete. 
669.  45  AmD  230;  CTark  v.  Baker.  11 
Mete.  186,  46  AmD  199;  Chlcopee 
Wank  V.  Eager,  9  Mete.  683:  Macy  ▼. 
Whaling  Ins.  Co..  9  Mete.  364;  Hough- 
ton V.  Manufacturers'  Mut.  F.  Ins. 
Co.,  8  Mete.  114,  41  AmD  489;  Central 
Bank  v.  Davis.  19  Pick.  373:  Dwlght 
V.  ■Whitney,  16  Pick.  179;  Thompson 
V.  Hamilton,  12  Pick,  426,  28  AmD 
619;  Boston  Bank  v.  Hodges.  9  Pick. 
420:  Lowry  v.  Russell,  8  Pick.  360: 
Bryant  v.  Commonwealth  Ins.  Co.,  6 
Pick.  131 :  Lorlng  v.  Gurney,  6  Pick. 
15:  City  Bank  v.  Cutter.  3  Pick.  414: 
Whltwell  V.  Johnson,  17  Mass.  449.  9 
AmD  166;  Pelrce  v.  Butler,  14  Mass. 
303:  Blanchard  v.  Hflliard,  11  Mass. 
85;  Weld  V.  Oorham,  10  Mass.  366; 
Lincoln,  etc..  Bank  v.  Page,  9  Mass. 
155,  6  AmD  62;  Goodenow  v.  Tyler,  7 
Mass.    36,   6  AmD  22. 

Mich. — Peo.  V.  Treves,  188  Mich. 
416,    164    NW    120;    Saginaw    Milling 


Co.  V.  Schram,  186  Mich.  62,  60,  162 
NW  946  [elt  Cyc];  Walker  v.  Syms, 
118  Mich.  183,  76  NW  320;  Austrian 
v.  Springer,  94  Mich.  343,  54  NW  60, 
34  AmSR  360  ^  Van  Hoesen  v.  Cam- 
eron, 64  Mich.  609.  2  NW  609;  Busch 
V.  Pollock,  41  Mich.  64,  1  NW  921; 
Sager  v.  Tupper.  38  Mleh.  258;  Oault 
V.  Van  ZUe,  87  Mich.  22;  Bancroft  v. 
Peters,  4  Mich.  619;  Dwlght  v.  Cutler, 

3  Mich.  566,  64  AmD  106;  Wright  .v. 
Caldwell.  3  Mich.  61. 

Minn. — Van  Dusen-Harrlngton  Co. 
T.  Jungeblut,  75  Minn.  298,  77  NW 
970,  74  AmSR  463;  Walker  v.  Barron, 
6  Minn.   608. 

Miss. — Cohea  v.  Hunt,  10  Miss.  227, 
41  AmD  689;  Vloksburg  Commercial, 
etc..  Bank  v.  Hamer.  8  Miss.  448. 
40  AmD  80;  Planters'  Bank  v.  Mark- 
ham,  6  Miss.  397,  37  AmD  162. 

Mo. — ^Bstes  v.  Desnoyers  Shoe  Co., 
165  Mo.  677,  56  SW  816;  Ehrllch  v. 
.iKtna  L.  Ins.  Co.,  103  Mo.  231,  16 
SW  630;  Scudder  v.  Ames,  '89  Mo. 
496.  14  SW  626;  Sims  v.  State  Ins. 
Co.,  47  Mo,  64,  4  AmR  811;  Walsh  v. 
Homer,  10  Mo,  6,  46  AmD  842;  Herf, 
etc..  Chemical  Co.  v.  Lackawanna 
Line,  100  Mo.  A.  164,  73  SW  346: 
Baer  v.  Glaser.  90  Mo.  A.  289;  Joseph 
V.  Andrews  Co.,  72  Mo.  A.  561;  Long 
V.  J.  K.  Armsby  Co.,  43  Mo.  A.  263; 
Kansas  City  Transfer  Co.  ▼.  Nela- 
wanger.   18   Mo.  A.   103. 

Nebr. — Hayden  v.  Frederlckson.  66 
Nebr.  156,  75  NW  630;  Milwaukee, 
etc.,  Inv.  Co.  T.  Johnston,  86  Nebr. 
664,  53  NW  476. 

N.  H. — New  England  Box  Co.  v. 
Flint.  77  N.  H.  277.  90'  A  789;  Day- 
light Burner  Co,  v.  Odlln,  51  N.  H.  66, 
12  AmR  45;  Lebanon  v.  Heath.  47 
N.  H.  358;  Haven  v.  Wentworth.  2  N. 
H.  93. 

N.  J. — Runyan  v.  Central  R.  Co..  61 
N.  J.  L.  637,  41  A  367,  68  AmSR  711, 
43  LRA  284;  Overman  v.  Boboken 
City  Bank,  SO  N.  J.  L.  61;  Morris  v. 
Allen,  14  N.  J.  Bq.  44. 

N.  T. — London  Assur.  Corp.  v. 
Thompson,  170  N.  T.  94.  62  NB  1066; 
Atkinson  v.  Truesdell,  127  N.  T.  230, 
27  NE  844  faff  67  N.  T.  Super.  226. 
6  NTS  609];  Thomas  v.  Scutt.  127 
N.  T.  133,  27  NB  961  [aff  62  Hun 
343.  6  NTS  3661:  Smith  v.  Clews.  114 
N.  T.   190.   21   NE  160.  11  AmSR   627, 

4  LRA  392  frev  16  NTSt  6].  106  N. 
Y.  283.  11  NE  632,  59  AmR  602.  18 
AbbNCas  477.  26  WklyDIg  386 
rrev  33  Hun  601].  124  N.  Y. 
664,  27  NE  854  [aff  12  NTS  4711: 
7onnaon  v.  Thompson,  97  N.  T.  642; 
Richmond  ▼.  Union  Steamboat  Co..  87 
N.  T.  240;  Fabbri  v.  Phoenix  Ins.  Co., 
56  N.  Y.  129:  J.  Russell  Mfg.  Co.  v. 
New  Haven  Steamboat  Co..  60  N.  T. 
121;  Walls  V.  Bailey.  49  N.  Y.  464. 
10  AmR  407;  Hartshorns  v.  Unl.in 
Mut.  Ins.  Co..  86  N.  Y.  172;  Easton 
V.  Clark.  36  N.  Y.  226;  Cream  of 
Wheat  Co.  v.  Arthur  H.  Crlnt  Co..  1B6 
App.  Dlv.  870,  162  NYS  407.  410  felt 
Cyel;  Sehtpper  v.  Milton.  61  Apn. 
Dlv.  622.  64  NYS  986  taff  169  N.  Y. 
683  mem,  68  NB  1100  mem];  Dwlght 
v.  Cutting.  91  Hun  88.  36  NTS  99; 
Booth  Bros.,  etc.,  Granite  Co..  v. 
Balrd.  87  Hun  462,  34  NYS  392;  Bolce 
v.  Thames,  etc.,  Mar.  Ins.  Co.  38 
Hun  246:  Sims  v.  U.  8.  Trust  Co.. 
86  Hun  633:  Goodrich  v.  Stevens.  6 
Lans.  230;  White  v.  Fuller.  67  Barb. 
267;  Fox  v.  Parker.  44  Barb.  541: 
Outwater  v.  Nelson.  20  Barb.  29: 
Babcock  v.  Montgomery  County  Mnt. 
Ins.  Co.,  6  Barb.  637  [afl  4  N.  Y.  8281; 
New  York  Belting,  etc.,  Co.  v.  Wanh- 
Ington  F.  Ins.  Co.,  23  N.  Y.  Super. 
428;  Pollen  v.  Le  Roy.  23  N.  Y.  Super. 
38  taff  SO  N.  Y.  649];  Bowen  v. 
Newell,  7  N.  Y.  Super.  326  frev  on 
other  grounds  8  N.  Y.  190,  Seld.  .871 : 
Stanton  v.  Small,  6  N.  Y.  Super.  230; 
Webb  V.  National  F.  Ins.  Co..  4  N.  Y. 
Super.  497:  Belme  v.  Dord.  4  N.  Y. 
Super.  89  frev  on  other  grounds  6 
NY.  95.  65  AmD  321];  Sewall  v. 
GIbbs.    1    N.   Y.    Super.    602:    De  For- 


est v.  Fulton  F.  Ins.  Co.,  1  N.  Y. 
Super.  84;  Mangujn  v.  Farrlngton,  1 
Daly  236;  Lees  v.  Richardson.  S 
Hilt.  164;  Taylor  v.  Beavers,  4  E.  D. 
Smith  216;  ifrask  v.  Martin,  1  B.  D. 
Smith  505,  9  NTLegObs  358;  Dana  v. 
Fiedler,  1  B.  D.  Smith  463  [aCT  12 
N.  Y.  40,  62  AmD  130];  In  re  Hayes. 
87  Misc.  264,  76  NYS  312;  Jame- 
son V.  Sweeney,  32  Misc.  645,  66  NTS 
494;  Miller  v.  Stem.  26  Misc.  690,  66 
NYS  765  [air  24  Misc.  769.  63  NYS 
1109];  Botany  Worsted  Works  v. 
Wendt.  22  Misc.  166,  48  NYS  1024; 
Puccl  v.  Barney,  2  Misc.  364,  21  NYS 
1099;  Spilo  v.  Baumann-MeWhlrter 
Chemical  Co.,  Inc.,  167  NYS  621: 
Brown  v.  Baldwin,  etc.,  Co..  Ltd,  IS 
NYS  893;  Stewart  v.  Ranney.  23  How 
Pr  206  [rev  on  other  grounds  26  How 
Pr  279]:  Van  Santvoord  v.  St.  John, 
6  Hill  167;  Hinton  v.  Locke.  6  Hill 
437;  Goodyear  v.  Ogden,  4  Hill  104; 
Cooper  V.  Kane,  19  Wend.  386,  82  AmD 
612;  Gibson  v.  Culver,  17  Wend.  306. 
31 'AmD  297;  Boorman  v.  Jenkins,  12 
Wend.  666,  27  AmD  158;  Fowler  v. 
.S!tna  F.  Ins.  Co.,  7  Wend.  270;  Smedea 
v.  Utica  Bank,  20  Johns.  372  [aff  3 
Cow.  662];  Utica  Bank  v.  Smith.  18 
Johns.  230;  Cole  v.  Wendel,  8  Johns. 
116;  Haggerty  v.  Palmer,  6  Johns.  Oh. 
487:  Gray  v.  Hurray,  3  Johns.  Ch.  167. 

N.  C — ^Thompson  v.  Bxum,  131  N. 
C.  Ill,  42  SB  543;  Brown  Chemical 
Co.  V.  Atkinson,  91  N.  C  389;  Statea- 
vllle  Bank  v.  PInkers,  83  N.  C.  377; 
Vaughan  v.  Raleigh,  etc.,  R.  Co..  <3 
N.  C.  11;  Llttlejohn  v.  OUchrlst.  3 
N.  C.   393. 

Oh. — Newhall  v.  Langdon,  39  Oh. 
SL  87,  48  AmR  426;  Swift's  Iron,  etc.. 
Works  V.  Dewey,  37  Oh.  St.  242; 
Union  Cent.  L.  Ins.  Co.  v.  Pottker. 
33  Oh.  St.  459,  31  AmR  655;  Mer- 
chants', etc.,  Ins.  Co.  V.  Shlllito. 
15  Oh.  St.  669,  86  AmD  491;  Isham  v. 
Fox  7  Oh.  St.  317;  Bills  v.  Ohio  L. 
Ins.,  etc.,  Co.,  4  Oh.  St.  628,  64  AmD 
610;  Chaqe  v.  Washburn,  1  Oh.  St. 
244,  59  AmD  623:  Sharp  v.  Ward.  7 
Oh.  223;  Cheboygan  Dredge,  etc..  Co. 
V.  Smith.  26  Oh.  Cir.  Ct.  N.  8.  142; 
FuUan  v.  Cochran,  6  Oh.  Dec.  (Re- 
print)   1070,   10  AmLRec  184. 

Or. — McCulsky  v.  Klosterman,  20 
Or.   108,  26  P  366,  10  LRA  786. 

Pa. — McGowan  v.  Bailey,  179  Pa. 
470,  36  A  325;  Guillen  v.  Earnshaw. 
169  Pa.  463,  32  A  545:  Butte  First 
Nat.  Bank  v.  Flake,  133  Fa.  241,  19 
A  664,  19  AmSR  635.  7  I^RA  209; 
Carter  v.  Philadelphia  Coal  Co.,  77 
Pa.  286;  McMasters  v.  Pennsylvania 
R.  Co.,  69  Pa.  374.  8  AmR  264;  Frank- 
lin F.  Ins.  Co.  V.  Brock,  57  Fa.  74; 
McCarty  v.  New  York,  etc..  R,  Co.,  30 
Pa.  247;  Pittsburgh  v.  O'Neill,  1  Pa. 
342;  Harrington  v.  MpShane,  2  Watts 
443,  27  AmD  321;  Geyer  v.  Decker,  1 
Yeates  486;  SiUiman  v.  Whltmer,  11 
Pa.  Super.  243  [aff  196  Pa.  363,  46  A. 
489];  American  Academy  of  Music  v. 
Bert,  8  Pa.  Co.  223:  Colket  V.  Bills. 
10  Phila.  376;  Pittsburgh  Ins.  Co.  v. 
Dravo,   2  WklyNC  194. 

S.  C. — Carolina  Nat.  Bank  v.  Wal- 
lace, 13  8.  C.  347,  36  AmR  694:  Fra- 
ser  v.  Tenants,  39  S.  C.  L.  375:  Union 
Bank  v.  Union  Ins.  Co.,  23  S.  C.  L. 
171:  Mlddleton  v.  Heyward,  11  S.  C. 
L.  9,  10  AmD  564:  Thomas  v.  O'Hara, 
8  S.  C,  L.  303;  James  v.  McCredle.  I 
S.  C.   L.   294,    1  AmD  617. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239.  79  SW  .124.  64 
LRA  443;  Sahllen  v.  Lonoke  Bank. 
90  Tenn.  221.  16  SW  373;  Nelfter  v. 
Knoxvllle  Bank,  1  Head.  162;  Kirtland 
V.   Montgomery,   1   Swan   452. 

Tex. — Schaub  v.  Dalls  Brewing  Co.. 
80  Tex.  6S4,  16  SW  429;  Orient  Mut. 
Ins.  Co.  V.  Reymershoffer,  56  Tex. 
234:  Hollingsworth  v.  Holshalsen,  26 
Tex.  628:  Meaher  v.  Lufkln.  21  Tex. 
388;  ChevallUer  v.  Patton,  10  Tex. 
344;  Yoakum  v.  Gossett.  (Civ.  A.) 
200  SW  582;  White  v.  San  Antonio 
Waterworks  Co.,  9  Tex.  Civ.  A.  465. 
29   SW   262:   Blooming   Grove  Farm- 
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pait  of  the  eontraet.^'  But  evidence  of  usage  is  not 
admissible  to  vary  or  contradict  the  terms  of  a 
plain,  unambiguous  contract ;"  and  in  the  more  mod- 
em eases  there  has  been  strong  judicial  criticism 


of  the  tendency  to  resort  to  evidence  of  usage  when 
to  do  so  would  indirectly  control  the  true  intention 
of  the  parties  to  contracts.^* 


era*,  etc..  Bank  v.  Slayden,  8  Tex. 
Civ.  A.   63.   27  SW  424. 

Vt. — Llnsley  v.  Lovely,  26  Vt.  123; 
Ftu-mers',  etc..  Bank  v.  Champlain 
Transp.  Co.,  18  Vt.  131;  Hall  v.  Peck, 

10  Vt.  474:  BHn  v.  Mayo,  10  Vt.  B6, 
33  AmD  175.. 

Va. — Sutherland  v.  Gibson,  117  Va. 
840,  86  SB  108;  Pleasants  v.  Pendle- 
ton, 6  Ralnd.  (27  Va.)  473,  18  AmD 
726;  Harris  v.  Nlcbolas,  6  Munf.  CIS 
Va.)  483;  HcConnlco  v.  Curzen,  2 
Call   (6  VaJ  358,  1  AmD  540. 

Wash. — Cormier  v.  H.  H.  Martin 
Lumber  Co.,  167  P  1105;  Wilkins  v. 
Kessinser,  90  Wash.  447,  166  P  389; 
Bowman  v.  Spokane  First  Nat.  Bank, 
9  Wash.  614,  38  P  211,  43  AraSR  870; 
Bardwell  v.  Zlegler,  3  Wash.  34,  28 
P  368. 

W.  Va.— Hall  V.  Philadelphia  Co., 
72  W.  Va.  673,  78  SB  765;  Raleifh 
Lumber  Co.  v.  Wilson,  69  W.  Va.  B98, 
72  8E  661;  Connolly  v.  Bruner,  48  W. 
Va.  71,  35  8K  927;  RlKgs  v.  Arm- 
strong. 23  W.  Va.  760. 

Wis. — Gehl  V.  Milwaukee  Produce 
Co.,  106  Wis.  673,  81  NW  666;  Hewitt 
V.  John  Week  Lumber  Co.,  77  Wis. 
548.  46  NW  822;'Wausau  Boom  Co. 
v.  Dunbar,  76  Wis.  133,  43  I4W  789; 
Pickert  v.  Marston.  68  Wis.  465.  32 
NW  650,  60  AmR  876;  Chase  v.  Gault, 
68  Wis.  412,  32  NW  229;  Lamb  v. 
Klaua,  30  Wis.  94;  Hooper  v!  Chi- 
cago, etc.,  R.  Co.,  27  Wis.  81,  9  AmR 
439;  Bale  ▼.  Milwaukee  I>ock  Co.,  23 
Wis.  276,  99  AmD  169. 

Eng. — Hey  wood  v.  PickerinB,  L.  R. 
9  Q.  B.  428;  Reg.  v.  Stoke  upon  Trent, 
5  Q.  B.  308,  48  ECL  303,  114  Reprint 
1263;  Merchant  Banklns  Co.  v. 
Phoenix  Bessemer.  Steel  Co.,  6  Ch. 
D.  205;  Norden  SS.  Co.  y.  Dempsey, 
1  C.  P.  D.  664:  Buckle  v.  Knoop,  L. 
R.  2  Ebtch.  12&;  Curran  v.  Midland 
Great  Western  R.  Co.  tlSSS]  2  Ir. 
183;  Sutton  v.  Tatham,  ID  A.  &  B. 
27.  37  ECL,  39,  113  Reprint  11;, Clay- 
ton V.  Oregson.  5  A.  &  E.  302.  31 
ECL  623,  111  Reprint  1180;  Boddintr- 
ton  V.  Schlencker,  4  B.  &  Ad.  762,  24 
ECL  328,  110  Reprint  689;  Crawshay 
V.  Homfray,  "4  B.  &  Aid.  50.  6  ECL 
335.  106  Reprint  866,  16  ERC  127; 
Holdemesa  v.  CoUlnson.  7  B.  &  C. 
212.  14  ECL  101.  108  Reprint  702; 
Bottomley  v.  Forbes,  5  Blngr.  N.  Cas. 
121.  35  ECL  74,  132  Reprint  1061; 
Moon  V.  Whitney  Union  Guardians 
of  Poor.  3  Bins.  N.  Caa.  814.  32  ECL 
374,  132  Reprint  624:  Toung  v.  Cole, 
3  Ring.  N.  Cas.  724,  32  ECL  334,  132 
Reprint  589;  Dickinson  v.  Lilwall,  4 
Campb.  279;  Raitt  v.  Mitchell,  4 
Campb.  146;  Moxon  v.  Atkins,  3 
Campb.  200,  IS  ERC  590:  Uhde  v. 
Walters,  3  Campb.  16:  Wiltshire  v. 
Sims.  1  Campb.  258;  Hudson  v.  Cle- 
mentson,  18  C.  B.  213.  86  E}CL  218, 
139  Reprint  1349;  Leldemann  v. 
Schults,  14  C.  B.  38,  78  ECL  38.  139 
Reprint  17:  Spartall  v.  Benecke,  10 
C.  B.  212.  70  ECL  212.  138  Reprint 
87:  Robertson  v.  Jackson,  2  C.  B. 
412.  S2  ECL  412,  135  Repflnt  1006; 
Russian  Steam-Nav.  Trading  Co.  v. 
Sllva.  13  C.  B.  N.  8.  610.  106  ECL 
610.  143  Reprint  242;  Price  v.  Mouat. 

11  C.  B.  N.  S.  508.  103  ECL  508,  142 
Reprint  896:  Mumford  v.  Gething,  7 
C.  B.  N.  S.  306,  97  ECL  305.  141 
Reprint  834;  Dingle  v.  Hare.  7  C.  B. 
N.  8.  145,  97  ECL  144.  141  Reprint 
776;  Symonds  v.  Lloyd.  6  C.  B.  N. 
S.  691.  9S  ECL  689,  141  Reprint  622; 
Parker,  v.  Ibbetson.  4  C.  B.  N.  S. 
346,  93  ECL  345.  140  Reprint  1118; 
Whitehead  v.  Tuckett,  15  East  400, 
104  Reprint  896,  2  ERC  358;  Picker- 
ing V.  Busk,  16  East  38,  104  Reprint 
758;  Rushforth  v.  Hadfleld,  6  East 
519,  102  Reprint  1386;  Humfrey  v. 
Dale,  7  E.  A  B.  266,  90  ECL  266, 
119  Reprint  1246;  Brown  v.  Byrne, 
3  E.  ft  B.  708,  77  ECL  703,  118  Re- 
print 1304:  Lucas  v.  Brlstow.  E.  B. 
ft  E.    907,    96    ECL   907,    120   Reprint 


747;  Cobban  v.  Downe,  6  Bsp.  41; 
Cuthbert  v.  Cnmming,  10  Bxch.  809, 
156  Reprint  668.  11  Exch.  405,  158 
Reprint  889 ;  Robertson  v.  Walt,  8 
Exch.  299,  156  Reprint  1360;  Syers  v. 
Jonas,  2  Exch.  Ill,  154  Reprint  426; 
BaylltCe  v.  Butterworth,  1  Exch.  426, 
154  Reprint  181;  Allan  v.-aundlus.  1 
H.  ft  C.  123.  158  Reprint  827;  Field 
V.  Lelean,  6  H.  ft  N.  617,  158  Re- 
print 256-  Graves  V.  Legg,  2  H.  ft 
N.  210,  157  Reprint  88;  Muncey  v. 
Dennis,  1  H.  ft  N.  216,  156  Reprint 
1182;  Philllpps  v.  Briard,  1  H.  ft 
N.  21,  156  Reprint  1101;  Sutton  v. 
Great  Western  R.  Co.,  11  Jur.  N. 
S,  879;  Schrelber  v.  Horsley,  11  Jur. 
N.  S.  676;  Myers  v.  Sari.  7  Jur.  N. 
S.  97:  Clark  v.  Smallfleld,  4  L.  T. 
Rep.  N.  S.  406;  Sweet  v.  Lee,  3  M.  ft 
G.  452,  42  ECL  240,  133  Reprint 
1220:  Rex  V.  Humphery,  HcClel.  ft 
T.  173,  148  Reprint  371:  Gibbon  v. 
Toung,  2  Moore  C.  P.  224;  Mallan  v. 
May,  IS  M.  ft  W.  611,  163  Reprint  213; 
Button  V.  Waren,  I  M.  ft  W.  466.  150 
Reprint  617,  15  ERC  548;  Birch  v. 
Depeyster,  1  Stark.  210^  2  ECL  86; 
Russell  V.  Hankey,  6  T.  R.  12,  101 
Reprint  409;  Ryder  v.  Woodlejr,  10 
Wkly.    Rep.   294. 

Ont. — Brown  v.  Browne,  9  U.  C. 
Q.   B.  812. 

Que. — ^Prior  y.  Atkinson,  19  Que. 
Super.  210.  * 

[a]  BMaoaa  tor  ral*.— (1)  "The 
minds  of  lawyers  are  under  a  dlflCer- 
ent  Influence  from  that  which,  in 
spite  of  them,  will  always  influence 
the  practice  of  traders;  which  prac- 
tice creates  the  usages  of  trade. 
The  former  desire  certainty,  and 
would  have  a  written  contract  ex- 
press all  its  terms,  and  desire  that 
no  parol  evidence  beyond  it  should 
be  receivable.  But  merchants  and 
traders,  with  a  multiplicity  of  trans- 
actions pressing  on  them,  and  mov- 
ing in  a  narrow  circle,  and  meeting 
each  other  dally,  desire  to  write 
little,  and  leave  unwritten  what  they 
take  for  granted  In  every  contract. 
In  spite  of  the  lamentations  of 
Judges,  they  will  continue  to  do  so: 
and  in  a  vast  majority  of  cases,  of 
which  Courts  of  law  hear  nothing, 
they  do  so  without  loss  or  Inconve- 
nience; and,  upon  the  whole,  they 
And  this  mode  of  dealing  advantage- 
ous even  at  the  risk  of  occasional 
litigation.  It  is  the  business  of 
courts  reasonably  so  to  shape  their 
rules  of  evidence  as  to  make  them 
suitable  to  the  habits  of  mankind. 
and  such  as  are  not  likely  to  ex- 
clude the  actual  facts  of  the  deal- 
ings between  parties  when  they  are 
to  determine  on  the  controversies 
which  grow  out  of  them."  Humft"w 
V.  Dale,  7  E.  ft  B.  266,  278.  90  ECL 
266.  119  Reprint  1246.  (2)  "Experi- 
ence and  observation  prove,  that  the 
engagements  of  individuals  are  In 
fact  entered  into  with  reference  to 
the  customs  and  usages  which  pre- 
vail in  the  community  where  they 
are  made:,  they  therefore  tacitly 
agree  to  conform  to  them:  and,  so 
far  from  doing  injustice,  by  regard- 
ing such  customs  and  usages,  it  is 
the  only  mode  by  which  Justice  can 
be  attained.  The  presumption  is,  in- 
deed, that  those  who  enter  Into  con- 
tracts. Intend  to  be  governed  by  the 
general  principles  of  law.  It  Is.  how- 
ever, competent  for  them  to  renounce 
those  principles,  where  public  policy 
does  not  forbid,  and  to  adopt  another 
rule  of  action:  and  the  prevalence  of 
a  particular  local  usage  on  the  sub- 
ject, variant  from  those  general 
rules,  in  the  absence  of  evidence  to 
resist  it,  affords  a  rational  ground 
of  Inference  that  they  Intended  to 
do  so."  Kllgore  v.  Bulkley",  14  Conn, 
362.   391. 

[b1  "The  true  aafl  approprl»t« 
offloe  of  a  wutf  or   custom   is,   to 


interpret  the  otherwise  indeterminate 
intentions  of  parties,  and  to  ascer- 
tain the  nature  and  extent  of  their 
contracts,  arising  not  from  express 
stipulations,  but  from  mere  Implica- 
tions and  presumptions,  and  acts  of 
a  doubtful  or  equivocal  character. 
It  may  also  be  admitted  to  ascertain 
the  true  meaning  of  a  particular 
word,  or  of  partTcul&r  words  in  a 
given--  Instrument,  when  the  word  or 
words  have  various  senses,  some 
common,  some  qualified,  and  some 
technical,  according  to  the  subject- 
matter,  to  which  they  are  applied." 
The  Reeslde,  20  F.  Cas.  No.  11,667,  » 
Sumn.   567,   669    (per  Story,   J.). 

88.  U.  S.— Eames  v.  H.  B.  Clafllu 
Co.,  239  Fed.  631,  152  C(^  466;  Cleve- 
land-Cliffs Iron  Co.  v.  East  Itasca 
Min.  Co.,  146  Fed.  232.  76  CCA  598 
[certiorari  den  205  U.  S.  546,  27  SCt 
792,  51  L.  ed.   923]. 

CJonn. — Wiggin  v.  Federal  Stock, 
etc.,  Co.,   77   Conn.   607,   59   A   607. 

Ga. — Branch  v.  Palmer.  66  Ga.  210. 

III.— Klaub  V.  Vokoun,  169  111.  A. 
434:  Bird  v.  Thanhouser,  160  111. 
A.   663,   668   [oit  Cyc], 

Ho. — Evans  v.  Western  Brass  Mfg. 
Co..  118  Mo.  648,  24  SW  176. 

N.  T.— Wadsworth  v.  Allcott,  <  N. 
T.  64. 

Or. — Savage  y.  Salem  Mills  Co.,  4S 
Or.  1,  85  P  69,  10  AnnCas  1066. 

87.     See   Infra    ii   77,   78. 

sa.  See  Powell  v.  Thompson,  80 
Ala.  51,  65  (where  Sonjerville,  J.. 
said:  "The  tendency  of  modem  au- 
thorities Is  strongly  against  the  loose 
policy  of  the  English  coArts,  as  man- 
ifested in  their  earlier  decisions,  ad- 
mitting Inconclusive  facts  in  proof 
of  local  usage,  and  thereby  contra- 
dicting the  necessary  implications  of 
written  agreements  under  the  pretext 
of  annexing  incidents  to  them"); 
Seccomb  v.  Provincial  Ins.  Co.,  10 
Allen  (Mass.)  305,  313  (where  the 
court  said:  "There  can  'be  no 
doubt  that,  in  the  Interpretation 
of  written  contracts,  especially 
those  of  a  mercantile  character, 
evidence  of  usage  is  competent 
and  frequently  admitted,  to  explain 
the  sense  In  which  particular  wordeT 
or  phrases  are  used,  and  to  show 
that,  as  aivlled  to  the  subject  mat- 
ter, the  language  of  the  instruments 
was  understood  by  the  parties  to  have 
a  special  and  peculiar  meaning,  dif- 
fering from  that  which  might  ordi- 
narily be  attributed  to  i(.  Especially 
is  this  true  in  respect  to  policies  of 
insurance.  These  contracts,  like  oth- 
er^ of  a  mercantile  nature,  when  flrst 
Introduced  as  subjects  of  exposition 
in  the  courts  of  common  law,  con- 
tained many  loose,  undefined  and  in- 
determinate words  and  phrases, 
which,  if  Interpreted  literally,  and 
without  reference  to  the  course  of 
trade  and  the  customs  of  merchants, 
would  have  increased  the  risk  as- 
sumed by  the  Insurers  or  abridged 
the  indemnity  secured  to  the  as- 
sured, contrary  to  the  real  intention 
of  the  parties.  But  it  is  obvious  that 
the  necessity  which  gave  rise  to  the 
liberal  rules  which  have  heretofore 
been  adopted  by  court  of  Justice  In 
admitting  usages  as  explanatory  of 
this  class  of  customs  has  in  great 
measure  ceased  to  exist.  By  a  long 
course  of  Judicial  decisions,  that 
which  was  originally  Indefinite  and 
uncertain  and  dlfllcult  of  application 
in  the  language  of  the  Instrument  has 
become  clear,  determinate,  and  well 
settled.  The  consequence  Is,  that  of 
late  years,  the  tendency  of  courts  of 
law  has  been  to  apply  the  rules  regu- 
lating the  competency  of  usages  to 
explain  and  Interpret  the  language  of 
written  instruments  with  great 
strictness,  and  to  guard  with  in- 
creased vigilance  against  the  danger 
of  allowl5ff.^ex,trin|ic,^v3^«e  j^^vary 
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Statatory  provisions  in  some  jnrisdictions  sub- 
stantially reafSfm  the  general  common-law  rule.'* 

When  no  implied  incorporation.  Since  a  usage  is 
binding  only  on  the  theory  that  the  parties  have 
made  it  a  part  of  their  contract,*"  it  will  not  be  ad- 
mitted where  the  evidence  does  not  tend  to  show 
any  intention  on  the  part  of  the  parties  to  contract 
with  reference  thereto  and  nothing  can  be  gathered 
from  the  surrounding  circumstances  to  lead  to  the 
conclusion  that  they  did  rely  upon  it."  Evidence 
of  usage  is  inadmissible  to  explain  a  written  contract, 
where  the  evidence  shows  affirmatively  that  the  con-' 
tract  was  not  made  with  reference  to  such  a  cus- 
tom as  it  is  sought  to  establish.*'    Nor  will  the  par- 


or  control  the  words  In  which  the 
parties  have  deliberately  expressed 
their  meaning.  Many  of  the  early 
authorities  in  England  and  In  this 
country  go  much  farther  in  the  ad- 
mission of  testimony  to  prove  usages 
for  the  purpose  of  aiding  In  the  in- 
terpretation of  written  contracts  than 
would  be  deemed  to  be  reasonable  or 
safe  at  the  present  day");  Strong  v. 
Grand  Trunk  R.  Co.,  IB  Mich.  206, 
226,  93  AmD  184  (where  Judge  Coo- 
ley  said:  "Special  customs  are  so 
liable  to  create  confusion  of  legal 
rules  In  directions  not  contemplated 
In  their  adoption,  that  they  are  ad- 
mitted into  the  law  with  great  re- 
luctance; and  it  is  not  often  a  hard- 
ship to  parties  to  reject  a  custom, 
80  long  as  they  are  left  free  to  make 
their  own  bargains,  and  can  Incor- 
porate It  In  their  contracts  If  they 
see  fit  to  do  so");  Blxby  v.  Bruce, 
69  Nebr.  78.  95  NW  S4;  Trlieman  v. 
Loder,  11  A.  &  £.  589.  596,  39  BCL 
322,  113  Reprint  539  (where  Lord 
Denman,  C.  J.,  said:  "If  a  legislator 
were  called  to  consider  the  expedi- 
ency of  passing  a  law  upon  this,  sub- 
ject, the  conclusion  at  which  he  would 
arrive  is  hardly  open  to  a  doubt.  He 
would  decide  at  once  that  the  written 
contract  must  speak  for  itself  on  all 
occasions;  that  nothing  should  be  left 
to  memory  or  speculation.  There  Is 
no  inconvenience  In  requiring  parties 
making  written  contracts  to  write  the 
whole  of  their  contracts;  while.  In 
mercantile  affairs,  no  mischief  can  be 

freater  than  the  uncertainty  produced 
y  permitting  verbal  statements  to 
vary  bargains  committed  to  writing. 
But  the  nature  of  this  explanatory 
evidence  renders  It  peculiarly  danger- 
ous. Those  who  have  heard  it  must 
have  been  struck  with  the  hesitating 
strain  In  which  It  Is  given  by  men  of 
business,  and  their  wish  to  secure  the 
correctness  of  their  answer  by  refer- 
ring to  the  written  document.  Again, 
what  can  be  more  difficult  than  to 
atscertaln,  as  a  matter  of  fact,  such 
a  prevalence  of  what  is  called  a  cus- 
tom in  trade  as  to  Justify  a  verdict 
that  It  forms  a  part  of  every  con- 
tract? Debate  may  also  be  fairly 
raised  as  to  the  rights  of  binding 
.strangers  by  customs  probably  un- 
known to  them;  a  conflict  may  exist 
between  the  customs  of  two  different 
places;  and,  supposing  all  th^se  diffl- 
cultles  removed,  and  the  custom  fully 
proved,  still  It  will  almost  always  re- 
main doubtful  whether  the  parties  to 
the  Individual  contract  really  meant 
that  It  should  Include  the  custom"). 
See  also  supra  i  34  note  77. 

[a]  "The  Uanlaff  of  maay  modant 
deolatona  Is  decidedly  against  the  too 
free  adoption  of  usages  as  controlling 
the  general  rights  of  parties  to  con- 
tracts. On  this  subject.  Justice  Story 
remarked.  In  Donnell  et  al  v.  Colum- 
bian Ins.  Co.,  7  F.  Cas.  No.  3,987,  2 
Sumn.  366,  377,  'I  am  among  those 
Judges  who  think  usages  among  mer- 
chants should  be  verv  soaringly 
adopted  as  rules  of  law  by  Courts  of 
Justice,  as  they  are  often  founded  In 
mere  mistake,  and  still  more  often  In 
the   want   of   enlarged   and    compre- 


hensive views  of  the  <ull  bearing  of 
principles.' "  Coady  v.  The  Lewis,  1 
Hawaii  546,  661. 

89,  See  statutory  provisions;  and 
Shean  v.  Weeks,  (Cal.)  169  P  231; 
Gonyer  v.  WiUiama,  188  Cal.  452, 
143  P  736;  Corey  v.  Struve,  16  Cal. 
A.  310,  116  P  97B;  Manerud  v.  Eu- 
gene, 62  Or.  196,  124  P  662;  Lorenzo 
V.  Porto  Rico  Sugar  Co.,  5  Porto  Rico 
Fed.  96. 

9a  Barlow  v.  Lambert.  28  Ala. 
704,  65  AmD  374;  Castleman  v.  South- 
ern Mut.  L.  Ins.  Co.,  14  Bush  (Ky.) 
197,   201. 

VUsage  becomes  a  part  of  a  con- 
tract only  when  the  presumption  aris- 
es from  all  the  circumstances  sur- 
rounding the  parties,  that  they  so  In- 
tended. If  they  expressly  or  by  nec- 
essary Implication  exclude  It,  evi- 
dence of  Its  existence  Is  not  admis- 
sible. When,  for  instance,  the  sub- 
ject-matter In  reference  to  which  the 
usage  is  intended  to  speak  has  been 
treated  of  In  the  main  contract,  the 
evidence  will  be  rejected.  Beside, 
usaKO  that  is  unreasonable  does  not 
become  a  part  of  the  contract,  for 
it  Is  not  to  be  presumed  that  the 
parties  Intended  to  do  an  unreason- 
able thing."  Castleman  v.  Southern 
Mut.    L.    Ins.    Co.,    supra. 

91.  U.  S. — Pabst  Brewing  Co.  v. 
Clemens  Horst  Co.,  229  Fed.  913,  144 
CCA  195 

Cal. — ^Withers  v.  Hoore,  7  Cal.  Un- 
rep.  (3as.  125,  71  P  697  (rev  in  banc 
140  Cal.  591,  74  P  1S»]. 

Kan. — Lewis  v. .  Metcalf,  63  Kan. 
219,  36  P  346. 

Mo. — McAllister  v.  Barnes,  35  Ho. 
A.    668. 

N.  .T. — ^Klnne  v.  Ford,  52  Barb. 
194  [aff  43  N.  Y.  687];  Hopper  v. 
Sage,.  47  N.  T.  Super.  77;  Mohawk 
Bank  v.  Broderick,  18  Wend.  133,  27 
AmD  192. 

See  also  Miller  ▼.  Bean,  13  Wash. 
516,  4S  P  636;  Daun  v.  City  of  Lon- 
don Brewery  Co.,  L.  R.  8  Eq.  166. 

[a]  Oa«  wlio  did  not  know  of  the 
vmmg*  at  the  time  he  made  his  con- 
tract manifestly  could  not  have  con- 
tracted with  reference  to  It  and  there- 
fore cannot  be  allowed'  to  assert  it. 
Nonotuck  Silk  Co.  v.  Fair,  112  Mass. 
354. 

[b]  BelluiM  on  •gvB.Vu  •tatamaat. 
— ^Where  an  agent,  after  stating  that 
he  had  no  authority  to  make  a  cer- 
tain contract,  subsequently  made  It, 
claiming  that  he  had  obtained  from 
his  principal  authority  to  do  so,  it 
was  held  that  the  other  contracting 
party  could  not  assert  a  usage  for 
such  agents  to  make  contracts  of 
that  nature,  since  he  had  relied,  not 
upon  the  usage,  but  upon  the  agent's 
statement.  Braun  v.  Hess,  187  111. 
283,  79  AmSR  221  [aff  86  111.  A. 
544,    58   NB   371]. 

[c]  Ibttsr  nmally  proviaea  f or  by 
•xyr—  ooatraot^ — ^Where  a  certain 
thing  has  always  been  provided  for 
by  express  stipulation,  there  is  no 
reason  to  Infer  that  a  contract  which 
omits  such  stipulation  was  Intended 
to  incorporate  it.  Usage  "takes  the 
place  of,  or  implies,  an  agreement 
as    to    something    about    which    the 


ties  be  presumed  to  have  incorporated  an  obsolete 
usage,*'  or  one  which  prevails  in  relation  to  a  differ- 
ent class  of  contracts.**  And  of  eourso,  where  the 
terms  of  the  con,tract  exclude  the  usage,  expressly 
or  by  necessary  implication,  it  is  not  admissible  to 
vary  or  contradict  such  terms.*' 

[$  59]  b.  Express  Incorporation  of  Usage. 
Parties  are  at  liberty  to  refer  to  and  adopt  any 
lawful  usage  as  a  part  of  their  contract;  and  where 
the  language  of  a  contract  stipulates  for  perform- 
ance according  to  a  'specified  usage,  the  courts  will 
enforce  the  coptract  in  accordance  with  the  usage 
so  incorporated.*'  And  where  a  usage  is  thus  re- 
ferred to  in  a  contract,  parol  evidence  is  admissible 


parties  do  not  make  an  arrange- 
ment." Morris  ▼.  Agnew,  67  111.  A. 
229,    231. 

9&  McDonough  v.  Bvans  Marble 
Co.,  112  Fed.  634,  60  CCA  403;  Hart 
v.  Hammett  Grocery  Co.,  (Ark.)  200 
SW    796. 

93.  Jupiter  Mln.  Co.  v.  Bodie  Cons. 
Mln.  Co  11  Fed.  666.  T  Sawy.  96; 
North  Noonday  Mln.  Co.  v.  Orient 
Mln.  Co.,  1  Fed.  522  .6  Sawy.  299; 
Johnson  v.  Concord  R.  Corp.,  46  N. 
H.  218,  88  AmD  199. 

94.  See  supra   i  40. 

95.  See    infra    i!    77,    88. 

96.  U.  S. — Nordaas  v.  Hubbard,  4S 
Fed.  '921;  The  L'Amerique,  35  Fed. 
886;  Bertellote  v.  Part  of  Cargo  of 
Brimstone,  3  Fed.  661,  6  Hughes  201. 

Conn. — Smith'  v.  Lawrence,  2S 
Ck)nn.    468. 

Ind. — Clem  v.  Martin,  84  Ind.  341. 
342. 

Iowa. — ^Hughes  v.  Stanley.  45  Iowa 
622:   Brown  v.  Cole,   45   Iowa  601. 

Ma98. — ^Ejager  v.  Atlas  Ins.  Cs.,  14 
Pick.  141,  26  AmD  363. 

N.  T. — ^Morsa  v.  Pesant,  3  Abb. 
Dec. '321,    2  Keyes  16. 

Eng. — Monsen  v.  Macfarlane,  [1895] 
2  Q.  B.  662;  Stewart  v.  West  India, 
etc.,  SS.  Co.,  L.  R.  8  Q.  B.  88  [aff 
L.  R.  8  Q.  B.  362];  Bimonds  v.  'Whilte, 
2  B.  &  C.  805,  9  ECL  348,  107  Re- 
print'682,  14  ERC  422;  Rodgers  v. 
Forresters,   2   C^ampb.   483. 

"A  plain  and  express  contract  can- 
not be  contradicted,  varied,  explained 
or  modified  by  the  custom  prevail- 
ing In  any  particular  locality^  but 
this  does  not  prevent  parties  from 
making  the  usage  of  a  particular 
locality  a  part  of  their  contract,  and 
agreeing  that  they  will  be  governed 
thereby,  provided  such  usage  is  not 
'in  conflict  with  the  settled  rules  of 
the  law,  and  does  not  go  to  defeat 
the  essential  terms  of  the  contract'  " 
Clem  V.  Martin,  supra. 

[a]  Utastnttioas.— (1)  An  aver- 
age bond  providing  for  adjustment 
"In  accordance  with  the  established 
usages  and  laws  of  this  state"  (New 
York)  required  adjustment  In  ac- 
cordance with  the  general  maritime 
law,  so  far  as  that  went,  and  other- 
wise In  accordance  with  local  usages. - 
The  L'Amerique,  35  Fed.  835.  (2) 
Under  a  contract  for  the  delivery  of 
one  hundred  thousand  brick,  to  be 
counted  and  enumerated  according 
to  the  custom  of  bricklayers,  the 
delivery  of  one  hundred  thousand 
brick  according  to  such  mode  of  com- 
putation was  sufficient,  although  the 
actual  number  was  less  than  that 
Brown  v.   Cole,   45  Iowa  601. 

[b]  Usarai  of  porUooIar  poTtSw — 
A  policy  referring  to  the  usages  of 
London,  as  the  standard  by. which 
Its  liabilities  are  to  be  fixed.  wUI 
be  construed  according  to  those  us- 
ages only.  Union  Bank  v.  Union 
Ins.  Co.,  23  S.  C.  L.  171.    . 

[c]  Board  mlas. — ^When  a  con- 
tract Is  entered  Into  with  reference 
to  the  rules  of  a  board  of  brokers, 
not  rules  or  usages  of  trade  and 
commerce,  such  rules  become  In  ef- 
fect special  terms  of  the  contract 
Goldsmith  v.  Sawyer,  46  Cal.  209. 
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!o  show  what  th'e  nsage  is.*' 

[t  60]  c  Ezplaining  Ambignities.  Where  the 
language  of  a  contract  is  uncertain  or  ambiguous, 
evidence  of  usage  is  admissible  to  show  the  inten- 
tion of  the  parties.**  Thus  evidence  of  usage  has 
been  received  to  explain  what  was  meant  by.  the 
term  "for  the  season";**  to  show  whether  a  sale 


ST.  Doraey  v.  Eagle,  7  GUI  it  J. 
(Md.)  tSlj  Voae  v.  Morton,  6  Gray 
(Masa.)   E94. 

"We  should  be  sorry  to  weaken 
the  rule  of  law.  which  provides  that 
parol  evidence  shall  not  be  admitted 
to  contradict,  vary,  or  alter  the 
lerms  of  a  written  contract;  but  tlie 
sUblUty  and  value  of  the  rule  itself 
depends  on  its  being  applied  with 
care  and  Just  discrimination.  An  un- 
dertaking to  pay  a  certain  rate  of 
freight,  "with  primage  and  average 
accustomed,'  in  our  opinion  means 
such  primage  and  average  as  the 
custom  of  that  trade  warrants  and 
requires;  If  it  requires  none,  then 
none  la  payable  by  force  of  the  obli- 
gation. The  parties  appeal  to  such 
cuatom,  as  the  test  and  measure  of 
the  liability  of  the  one  to  the  other. 
The  contract  itself  calls  for  evi- 
dence aliunde' to  give  it  effect;  and 
If  the  fact  to  be  proved  is  one  which 
can  be  proved  only  by  parol  evidence, 
parol  evidence  Is  necessary  and  com- 
petent." Vose  V.  Morton,  6  Gray 
(Mass.)    5»4. 

se.  U.  S. — South  Bend  Iron 
Works  V.  Cottrell,  31  Fed.- 264;  Ens- 
worth  y.  New  York  L.  Ins.  Co.,  S 
F.  Cas.  No.  4,496,   1   Flipp.    92. 

Colo. — Johnston-Woodbury  Hat  Co. 
T.  Lightbody,  18  Colo.  A.  239.  70 
P  »57. 

Conn. — Seymour  v.  Page,  SS  Conn. 
H;  Avery  v.  Stewart,  2  Conn.  69, 
7  AmD  240. 

Ga. — Cooper  v.  Berry,  21  Qa.  52S, 
(8  AmD   468. 

111.— Taylor  v.  Bailey,  169  111.  181, 
48  NE  200;  Lyon  v.  Culbertson,  88 
111.  33,  2S  AmR  349;  Myers  v.  Walker, 
24  III.  133;  Mobile  Fruit,  etc.,  Co.  v. 
Judy.  91  111.  A.  82;  Off  v.  J.  B.  In- 
derrleden    Co.,    74    111.    A.    105. 

Ind. — Rastetter  v.  Reynolds,  160 
Ind.  133,  66  NE  612;  Van  Camp  Pack- 
ing Co.  V.  Hartman,  126  Ind.  177,  25 
NE  901;  High  Wheel  Auto  Parts  Co. 
V.  Journal  Co.,  SO  Ind.  A.  396,  98 
NE  442;  L«lter  v.  Emmons,  20  Ind. 
A.  22,  50  NE  40. 

Iowa. — Hlchborn  v.  Bradley.  117 
Iowa  130.  90  NW  592;  Coulter  Mfg. 
Co.  v.  Ft.  Dodge  Grocery  Co.,  97  Iowa 
SU,  <6  NW  876;  E:astern  Granite 
Co.  V.  Helm,  89  Iowa  698,  57  NW  437. 

Ky. — McKown  v.  Oetlys.  80  SW 
1(9.  25  KyL.  2070;  Buckwalter  V. 
Hutcherson,  66  SW  602    23  KyL  2074. 

La. — Destrehan  v.  Louisiana  Cy- 
press Lumber  Co.,  46  La.  Ann.  920, 
13  S  230.  40  AmSR  265;  Moore  V. 
Johnston,   8   La.  Ann.    488. 

Md.— Williams  v.  Woods,  16  Md. 
2il>:  Allegre  v.  Maryland  Ins.  Co.,  6 
Harr.  A  J.  408.  14  AmD  289. 

Mass. — Page  v.  Cole.  120  Mass.  37; 
Eldredge  v.  Smith,  13  Allen  140: 
Whitmarsh  v.  Conway  F.  Ins.  Co.,  16 
Oray  359,  77  AmD  414;  Daniels  v. 
Hudson  River  F.  Ins.  Co.,  12  Cush. 
416,  59  AmD  192;  Crocker  v.  Peo- 
ple's Mut.  F.  Ins.  Co.,  8  Cush.  79; 
Shaw  v.   Mitchell,   2    Mete.    65. 

Mich.— Busch  V.  Pollock,  41  Mich. 
«4.  1  NW  921. 

,  Minn. — Merchant     v.     Howell,     SS 
Minn.   295,    65    NW   131. 
„  Mo.— St.  Louis  v.  St.  Louis,  etc,  R. 
Co.,  228   Mo.    712,    129    SW  691. 
,  Nebr. — Hayden  v.  Frederickson,  55 
Nebr.  156.»75    NW    630. 

N.   H.— George    v.    Joy,    19    N.    H. 

.  N.  J.— Barton  v.  McKelway,  22  N. 
J.  U   166,    174. 

,  J».  T. — Underwood  v.  Greenwich 
Ins.  Co.,  161  N.  T.  418,  S6  NE  986 
Irev  28  App.  DIv.  163,  61  NTS  79]; 
laslgi  V.  Rosensteln,  141  N.  T.  414, 
ii  NE  509  [rev  «6  Hun  691,  20  NTS 
117  C.  J.— 321 


4911;  Atkinson  v.  Truesdell.  127  N. 
T.  230,  27  NB  844;  Smith  v.  CleWs. 
114  N.  T.  190.  193.  21  NE  160,  11 
AmSR  627,  4  LRX  892;  Pollen  v.  Le 
Roy,  30  N.  T.  549;  Buck  v.  Burk,  18 
N.  T.  337;  laslgl  v.  Rosensteln,  3 
App.  niv.  500,  38  NTS  364  [aff  158 
N.  T.  678  mem,  52  NE  1124  memT: 
Goodrich  v.  Stevens,  6  Lans.  230; 
New  Tork  Belting,  etc.,  Co.  v.  Wash- 
ington F.  Ins.  Co.,  23  N.  T.  Super. 
428;  Webb  v.  National  F.  Ins.  Co., 
4  N.  T.  Super.  497;  Hone  v.  Mutual 
Safety  Ins.  Co.,  3  N.  T.  Super.  137 
[aff  2  N.  T.  235];  Hart  v.  Cort,  83 
Mfsc.  44,  144  NTS  627;  In  re  Hayes, 
37  Misc.  264,  76  NTS  312;  Lyon  v. 
Motley, '9  Misc.  600,  >  30  NTS  218; 
Gring  V.  Vanderbllt,  13  NTSt  457; 
Hinton  V.  Locke,  5  Hill  437;  Cole 
V.    Wendel,    8    Johns.    116. 

Oh. — Dewey  v.  Swift's  Iron,,  etc., 
Works,  6  Oh.  Dec  (Reprint)  514, 
6  AmLR  364. 

Or. — McCuIsky  v.  'Klosterman,  20 
Or.    108,    25    P    366.    10    LRA    786. 

Pa.— Guillon  v.  Earnshaw.  169  Pa. 
463,  32  A  545;  Conestoga  Cigar  Co. 
V.  Flnke,  144  Pa.  159,  22  A  868.  13 
LRA  438;  Pittsburgh  Ins.  Co.  v. 
Fraxee.  107  Pa.  621;  Eyre  v.  Marine 
Ins.  Co..  5  Watts  &  S.  116;  Com.  v. 
Sanderson,    40    Pa.    Super.    416. 

Tsnn. — ^American  Lead  Pencil  Co. 
v.  Nashville,  etc.,  R.  Co.,  124  Tenn. 
57,    134    SW   613,    32    LRANS    323. 

Utah. — Anderson  v.  Daly  Mln.  Co., 
16   Utah   28.    60   P   815. 

Vt. — ^HumphreysvUle  Copper  Co.  v. 
Vermont  Copper  Mln.  Co.,  33  Vt  92; 
Linsley   v.   Lovely,  26  Vt.  123. 

Bng. — Myers  v.  Sari,  7  Jur.  N.  S. 
97. 

"It  Is  a  well  settled  rule  of  law, 
that  contracting  parties  are  always 
presumed  to  make  their  contracts 
with  reference  to  the  general  custom 
and  usage  that  appertains  to  the 
subject  matter  of  their  contract.  If 
any  such  general  custom  prevails, 
and  all  ambiguous  terms  or  phrases 
used  In  expressing  such  contract 
may  be  explained  by  resorting  to 
such  general  usage."  Barton  v.  Mc- 
Kelway,   supra. 

"Evidence  [of  usage]  is  always  ad- 
missible to  explain  the  meaning  of 
terms  used  in  any  particular  trade, 
when  their  meaning  Is  material  to 
construe  the  contract,  and  the  rule 
extends  to  forms  of  expression  as 
well  as  to  single  words.  Evidence 
of  usage  Is  also  admissible  to  apply 
a  written  contract  to  the  subject 
matter  of  the  action,  to  explain  ex- 
pressions used  in  a  particular  sense 
by  particular  persons  as  to  par- 
ticular subjects,  to  give  effect  to 
language  In  a  contract  as  it  was 
understood  by  those  who  made  It." 
Smith  V.   Clews,  supra. 

[a]  WoxA  ohawgliiy  la  ntsanlng. — 
"As  is  well  known,  words  change  In 
their  meaning.  This  is  because  they 
come  to  be  so  frequently  employed 
li)  a  different  sense  from  that  of 
their  former  meaning  that  the 
changed  definition  comes  to  be  the 
common  one.  Of  these  changes  the 
courts  must  take  notice,  as  they 
do  Judicially  of  all  matters  of  com- 
mon knowledge.  When,  however,  a 
word  Is  undergoing  the  change.  Its 
use  In  a  contract  may  have  refer- 
ence to  Its  former  or  later  mean- 
ing. So  It  may  be  said  to  be  ambigu- 
ous, having  more  than  one  meaning. 
The  object  of  all  construction  being 
to  arrive  at  the  true  Intent  of  the 
parties  to  the  compact,  and  it  being 
the  province  of  the  courts  to  con- 
strue the  language  of  written  con- 
tracts, words  of  one  meaning  will  be 


or  a  bailment  was  intended J^  to  explain  a  receipt;* 
and  to  show  at  what  hour  of  the  day  a  lease  ex- 
pired.* And  so  in  case  of  doubt  usage  is  admissible 
to  interpret  term^  relating  to  compensation/ 
we^ht,*  or  measurement.* 

Abbreviations.    The    meaning    of    abbreviations 
having  no  fixed  legal  signification  in  the  connection 

construed  conclusively  by  the  courts 
according  to  that  meaning.  But  it 
would  be  unsafe  and  unjust  to  fol- 
low an  ironclad  rule  of  construction 
— that  of  single  meaning — where  It 
was  commonly  employe^  in  differ- 
ent senses  even  concerning  the  same 
subject.  To  put  the  court  In  the 
light  of  the  situation  In  which  the 
parties  were  when  they  entered  into 
the  contract,  in  construing  such 
terms  parol  evidence  ought  to  be 
admitted  to  show  that  the  custom 
of  that  community  was  such,  so  gen- 
eral.  and  of  such  long  standing  and 
notoriety  that  the  parties  may  be 
presumed  to  have  been  controlled  by 
It  In  framing  the  terms  of  their 
agreement."  Rochester  German  Ins. 
Co.  V.  Feaslee-Gaulbert  Co.,  120  Ky, 
762.  760.  87  SW  1116.  89  SW  3, 
27  KyL  1156,  1  LRANS  364,  9  Ann 
Cas  324. 

00.  Eddy  V.  Northern  SS.  Co.,  79 
Fed.  361:  Johnston-Woodbury  Hat 
Co.  V.  Lightbody,  18  Colo.  A.  239, 
70  P  967;  Myers  y.  Walker,  24  III. 
133. 

[a]  ninstration. — Under  a  charter 
party  requiring  a  vessel  to  carry 
cargoes  until  the  "close  of  naviga- 
tion for  the  season,"  usage  was  held 
admissible  to  show  the  date  at  which 
navigation  was  regardedi  as  closed 
for  the  season.  Eddy  v.  Northern 
SS.   Co.,   79    Fed.    361,    864. 

1.  Lonergan  v.  Stewart,  66  111. 
44;  Lyon  v.  Lenon,  106  Ind.  667,  7 
NB  311;  Leiter  v.  Emmons,  20  Ind. 
A.  22,  60  NE  40;  Dawson  v.  Kittle, 
4    Hill    (N.    T.)    107. 

8:  Winans  v.  Hassey,  48  Cal.  634 
(holding  that.  In  an  action  to  recover 
the  first  payment,  or  margin,  under 
a  contract  for  the  sale  of  stock, 
which  contract  acknowledges  the  re- 
ceipt of  such  money,  evidence  of 
usage  is  admissible  to  account  for 
the  delivery  of  the  contract  before 
such   payment). 

3.  Marsh  v,  Maaterson,  16  Daly 
114.  8  NTS  414;  Wilcox  v.  Wood,  9 
Wend.    (N.   T.)    346. 

4.  Ensworth  v.  New  Tork  L.  Ins. 
Co..  8  F.  Cas.  No.  4.496,  1  Flipp. 
92:  McCarthy  v.  McArthur,  69  Ark. 
313,  63  SW  66;  Jonsson  v.  Thompson." 
97  N.  T.  642;  Miller  v.  Insurance 
Co.  of  North  America,  1  AbbNCas 
(N.  T.)   470.     See  also  supra  i   60. 

[a]  nuutratton. — In  an  action 
against  a  hotel  keeper  to  recover 
an  agreed  compensation  of  twenty 
dollars  a  month,  evidence  of  a  us- 
age to  regard  gratuities  or  "scale 
money"  as  a  part  of  the  hostler's 
wages  was  admissible.  Jonsson  v. 
Thompson,   97  N.   T.  642,  644. 

5.  Richardson  v.  Comforth,  118 
Fed.  325,  65  CCA  341;  Everltt  v.  In- 
diana Paper  Co.,  26  Ind.  A.  287.  57 
NE  281;  Jones  v.  Hoey,  128  Mass. 
685.     See  also  supra   S   54. 

Ta]  nivatiatten. — If  goods  In 
cases  are  sold  by  weight,  without 
more  speciflc  agreement,  evidence  of 
a  general  usage  is  admissible  to 
show  that  the  weight  Is  to  be  com- 
puted as  previously  ascertained  at 
the  time  of  packing  and  as  marked 
on  the  cases,  and  not  by  the  actual 
weight  at  the  time  of  the  sale.  Jones 
V.  Hoey,   128  Mass.   686. 

e.  Rastetter  v.  Reynolds,  160  Ind. 
133,  66  NE  612;  Merlck  v.  McNally, 
26  Mich.  374;  Evans  v.  Western 
Brass  Mfg.  Co..  118  Mo.  648,  24  SW 
175.     See  also  supra  J   54. 

[a]  BarrsL — Where  a  contract 
called  for  a  certain  number  of  bar- 
rels of  oil,  It  was  held  that  usage 
was  admissible  to  show  whether 
"barrel"    meant    a    certain    quantity 


498     [17  C.  J.] 


CUSTOMS  AND  V8A0ES 


[§§  60-61 


in  whiob  they  are  used  -may  be  explained  by  usage  J 
[i  61]  d.  Oommon  Words  and  Terms.  While 
words  in  a  contract  relating  to  the  ordinary  transac- 
tions of  life  are  to  be  construed  according  to  their 
plain,^  ordinary,  and  popular  meaning,  yet  if,  in  ref- 
erence to  the  subject  matter  of  the  contract,  particu- 
lar words  and  expressions  have  by  usage  acquired 
a  meaning  different  from  their  plain,  ordinary,  and 
popular  meaning,  the  parties  using  those  words  in 


such  a  contract  must  be  taken  to  have  used  them 
in  their  peculiar  sense,  and  that  sense  may  be  fixed 
by  parol  evidence.'  The  evidence  is  not  incompetent 
because  the  words  are  in  their  ordinary  meaning 
unambiguous,  for  the  principle  of  admission  is  that 
words  perfectly  unambiguous  in  their  ordinary 
meaning  are  used  by  the  parties  in  a  different 
sense.*  Thus  evidence  of  usage  has  been  admitted 
to  show  that  "a  thousand"  meant  something  other 


or  a  vessel  of  a.  certain  kind  and 
capacity.  MUler  v.  Stevens,  100 
Mass.  618,  97  AmD  123,  1  AmR  1S7. 

[b]  Vasoa'a  lUMunixe. — Under  a 
contract  for  building  masonry  at  so 
much  per  perch,  mason's  measure, 
usage  Is  admissible  to  show  what 
such  method  of  measurement  Is. 
McCuUouKh  V.  A^brldge,  1S6  Pa. 
1«6,   3S  A   10. 

[c]  M»igb.t  of  trees. — ^Under  a 
contract  calling  for  certain  trees, 
"not  to  be  less  than  a  foot  high," 
usage  was  admitted  to  show  what 
was  regarded  as  the  height  of  such 
trees.  Barton  v.  McKelway,  22'  N. 
J.  L.  165,  172. 

7.  Scott  v.  Hartley,  126  Ind.  2$9, 
25  NE  826;  Lane  v.  Masslllon  Union 
Nat.  Bank,  S  Ind.  A.  299,  29  NB 
813;  Dana  v.  Fiedler,  12  N.  T.  40, 
62  AmD  130  [aS  1  El  D.  Smith 
463];  Taylor  v.  Beavers,  4  E.  D. 
Smith   216. 

&  U.  S.— Cincinnati  First  Kat. 
Bank  v.  Burkhardt,  100  U.  S.  686, 
25  L.  ed.  766:  Salmon  Falls  Mfg.  Co. 
v.  Ooddard,  14  How.  446,  14  L.  ed. 
493:  Moran  v.  Prather,  23  Wall.  492, 
23  Li.  ed.  121;  Seymour  v.  Osborne,  11 
Wall.  516,  20  L.  ed.  S3;  Ward  v.  Vos- 
burgh,  31  Fed.  12;  TurnbuU  v.  Citi- 
zens' Bank,  16  Fed.  146,  4  Wood  193; 
The  Queen  of  the  East,  12  Fed.  165; 
Hancoz  v.  Fishing  Ins.  Co.,-  11  F. 
Cas.  No.  6,013,  3  Sumn.  132;  Hlgglns 
V.  U.  S.  Mall  SS.  Co.,  12  F.  Cas. 
No.  v6,469,    3    Blatchf.    282. 

Ala. — Smith  Lumber  Co.  v.  Jer- 
nlgan,  185  Ala.  125,  64  S  300,  Ann 
Casl916C  664;  McClure  v.  Cox,  32 
Ala.  617,  70  AmD  652;  Hlbler  v. 
McCartney,  31  Ala.  501;  Barlow  v. 
Lambert,    28    Ala.    704,    65    AmD    374. 

Cal. — Shean  v.  Weeks,  169  P  231. 

D.  C. — Bragg  v.  Bletz,  7  D.  C.  lOB. 

Ga. — Featherston  v.  Rounsaville, 
73  Ga.  817. 

111. — Chicago,  etc.,  B.  Co.  v.  Na- 
tional El.,  etc.,  Co.,  16S  111.  70,  88 
NB  1033;  Dixon  v.  Dunham,  14  111. 
324;  Broadwell  v.  Broadwell,  6  111. 
699;  Carterville  Coal  Co.  v.  Covey- 
Durbam  Coal  Co.,  186  111.  A.  163. 

Ind. — Rastetter  v.  Reynolds,  160 
Ind.  133,  66  NB  612;  Scott  v.  Hartley, 
126  Ind.  239,  25  NB  826;  Mornlng- 
star  V.  Cunningham,  110  Ind.  328, 
336,  11  NE  593,  59  AnvR  211;  Lyon  v. 
Lenon.  106  Ind.  567,  7  NB  311:  Todd 
V.  Howell.  47  Ind.  A.  665.  95  NB  279. 

Iowa. — Louis  Cook  Mfg.  Co.  v. 
Randall,  62  Iowa  244,  17  NW  507; 
Steyer   v.    Dwyer,   31    Iowa   20. 

Ky.— Plnnle    v.    Clay,    2    Bibb    351. 

La. — Destrehan  v.  Louisiana  Cy- 
press Lumber  Co.,  45  La,  Ann.  920, 
13  S  230,  40  AmSR  266;  Moore  v. 
Johnston,  8  La.  Ann.  488;  Thompson 
V.  Packwood,  2  La.  Ann.  624. 

Me. — ^Farrar  v.  Stackpole,  6  Me. 
154,   19   AmD  201. 

Md. — Susquehanna  Fertiliser  Co.  v. 
White.  66  Md.  444,  7  A  802,  69  AmR 
186;  Drury  v.  Toung,  58  Md.  646, 
42  AmR  343;  Willlama  v.  Woods,  16 
Md.  220;  Foley  v.  Mason,  6  Md.  37. 

Mass. — Procter  v.  Atlantic  Fish 
Co.,  208  Mass.  361,  94  NB  281;  Lynn 
Safe  Deposit,  etc.,  Co.  v.  Andrews, 
180  Mass.  627,  62  NE  1061;  Mooney 
V.  Howard  Ins.  Co.,  138  Mass.  376, 
62  AmR  277;  Swett  v.  Shumway, 
102  Mass.  366,  3  AmR  471;  Daniels 
v.  Hudson  River  F.  Ins.  Co.,  12  Cush. 
416,  69  AmD  192;  Shaw  v.  Mitchell, 
2  Mete.  65;  Baton  v.  Smith,  20  Pick. 
160. 


Mich. — ^McLean  v.  Sandusky  Lum- 
ber, etc.,  Co.,  160  Mich.  824.  126  NW 
31;  Floyd  V.  Mann,  146  Mich.  366, 
109  NW  679;  Kelly  v.  Waters,  31 
Mich.  404;  Strong  v.  Grand  Trunk  R. 
Co.,  15  Mich.   206,  93  AmD  184. 

Mo. — Fellows  V.  Dorsey,  171  Mo. 
A.  289,  157  SW  995;  St.  Louis  v. 
St.  Louis,  etc.,  R.  Co.,  228  Mo.  712, 
129  SW  691;  Snoqualml  Realty  Co. 
V.  Moynlhan,  179  Mo.  629,  78  SW 
1014;  Beyworth  v.  Miller  Grain,  etc., 
Co.,  174  Mo.  171,  73  SW  498;  Evans 
V.  western  Brass  Mfg.  Co.,  118  Mo. 
548,  24  SW  175;  Rlley-Wllsoi)  Grocer 
Co.  V.  Seymour  Canning  Co.,  129  Mo. 
A.  325,  108  SW  628;  Long  v.  J.  K. 
Armsby  Co.,  43  Mo.  A.  253. 

N.  J. — Smith  V.  Lunger,  64  N.  J. 
L.  639,  46  A  623;  Smith  v.  Clay- 
ton, 29  N.  J.  L.  357;  Hartwell  v. 
Camman,  10  N.  3,  Eki.  128,  61  AmD 
448. 

N.  T. — Atkinson  v.  Truesdell,  127 
N.  T.  230,  127  NB  844  [aff  67  N.  T. 
Super.  226,  6  NTS  509];  Smith  v. 
Clews,  114  N.  T.  190,  21  NE  160, 
11  AmSR  627.  4  LRA  392  [rev  16 
NTSt  6];  Newhall  v.  Appleton,  114 
N.  Y.  140,  21  NB  105,  3  LRA  869; 
Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y. 
453  [aff  40  N.  T.  Super.  417];  Bis- 
sel  y.  Campbell,  64  N.  Y.  363;  Law- 
rence V.  Maxwell,  63  N.  Y.  19  [aff 
6  Lans.  469,  64  Barb.  102];  Dana 
V.  Fiedler,  13  N.  Y.  40,  62  AmD  130; 
Cream  of  Wheat  Co.  v.  Arthur  H. 
Crist  Co.,  166  App.  DIv.  870,  152 
NYS  407;  Wall  v.  Howard  Ins.  Co., 
14  Barb.  383;  Miller  v.  Stern,  26 
Misc.    690,   65   NYS    765. 

N,  C. — Norrls  v.  Fowler,  87  N.  C. 
9. 

Oh. — ^Lowe  V.  Lehman,  15  Oh.  St. 
179;  Jamis  v.  Bostwick,  Wright  142; 
Commercial  Tribune  BIdg.  Co.  v. 
Potthoff,  etc..  Iron  Co..  28  Oh.  Clr. 
Ct.    439. 

S.  C. — ^Bonhara  v.  Charlotte,  etc., 
R.  Co.,  13  S.  C.  267. 

Tex. — ^Parks  v.  O'Connor,  70  Tex. 
377,  8  SW  104;  General  Bonding,  etc., 
Ins.  Co.  V.  McQuerry.  (Civ.  A.)  191 
SW    858. 

Wash.-— Bowman  v.  Spokane  First 
Nat.  Bank,  9  Wash.  614,  38  P  211, 
43   AmSR   870. 

Eng. — Commercial  SS.  Co.  v.  Boul- 
ton,  L.  R.  10  Q.  B.  346;  Holt  v. 
Collyer,  16  Ch.  D.  718;  Atty.-Gen.  v. 
Drummond,  1  C.  &  L.  210;  Shore  v. 
Wilson,  9  CI.  &  F.  366,  8  Reprint 
450,  11  Sim. -592,  34  EngCh  592.  69 
Reprint  1002;  Taylor  v.  Brings,  2 
C.  &  P.  526,  12  ECL  245;  Brown  v. 
Byrne,  3  E.  &  B.  703,  7T  ECL  703, 
118  Reprint  1304;  Cochran  v.  Retberg, 
3  E-sp.  129;  Peek  V.  North  Stafford- 
shire R.  Co..  10  H.  L.  Cas.  473,  11 
Reprint  1109,  6  BRC  286;  Drummond 
v.  Atty.-Gen..  2  H.  L.  Cas.  837.  9  Re- 
print 1312;  Hills  v.  Evans,  8  Jur. 
N.  S.  626,  20  ERC  321;  Myers  v. 
Sari,  7  Jur.  N.  S.  97;  BIssel  v.  Beafd, 
28  L.  T.  Rep.  N.  S.  740;  Grant  v. 
Maddox.  16  M.  &  W.  737,  153  Re- 
print 1048;  Mallan  v.  May,  13  M.  & 
W.    611,    153    Reprint    213. 

Ont. — Nordhelmer  v.  Robinson,  2 
Ont.  A.  306;  Burke  v.  Blake,  6  Ont. 
Pr.    260. 

Que. — ^Prlor  v.  Atkinson,  19  Que. 
Super.    210. 

Vazol  evidence  •■  to  meanliiff  of 
words,  phrases,  and  abbrevlanons 
see  generally  Evidence  [17  Cyc  682]. 

[a]  Plain  words  hav*  a  stroaffMr 
prssomption  In  their  favor  than  am- 


biguous ones;  and  therefore  when  it 
is  sought  to  vary  the  meaning  of 
such  words,  the  evidence  of  custom 
should  be  very  strong.  Lewis  v. 
Marshall,  7  M.  &  G.  729,  49  ECL 
728,   135   Reprint   293. 

[b]  IB  Montana. — Under  Code  Civ. 
Proc.  {  633,  whenever  terms  used 
In  a  contract  have  a  meaning  which 
is  technical  or  otherwise  different 
from  the  popular  one,  usage  is  ad- 
missible to  show  such  meaning.  New- 
ell v.  Nicholson,  17  Mont.  389,  43  P 
180. 

[c]  VarttnOar  worta  or  phraaoa 
have  been  construed  in  the  light  of 
usage  in  the  following  cases:  (1) 
Across  country.  Evans  v.  Pratt,  3 
M.  &  O.  769,  42  ECL  396,  133  Re- 
print 1344.  (2)  Agent:  Whittemore 
V.  Weiss,  33  Mich.  348.  (3)  Bag  of 
oats.  Eldrldge  v.  McDermott,  lit 
Mass.  256,  59  NE  806.  (4J  Cardinal 
points.  Finnle  v.  Clay,  2  Bibb  (Ky.) 
561.  (6)  Cargo.  PInckney  v.  Damb- 
mann,  72  Md.  173,  19  A  460;  Allegre 
V.  Maryland  Ins.  Co.,  2  Gill  Sc  J. 
(Md.)  136,  30  AmD  424.  (6)  Car- 
load. Bullock  V.  Flnley,  28  Fed.  614; 
Goode  V.  Chicago,  etc.,  R.  Co.,  92  Iowa 
371,  60  NW  631;  Floyd  v.  Mann.  146 
Mich.  356,  109  NW  679.  (7)  Cash 
basis.  Morris  v.  Supplee,  208  Fa.  253, 
67  A  566.  (8)  Corral.  Peo.  v.  Borda, 
105  Cal.  636,  38  P  1110.  (9)  Dry 
goods.  Wood  V.  Allen,^  111  Iowa  97, 
82  NW  451.  (10)  F.  O.  B.  cars  at. 
Steidtmann  v.  Joseph  Lay  Co.,  234 
111.  84,  84  NE  640.  (11)  Free  at. 
Steidtmann  v.  Joseph  Lay  Co.,  supra. 
(12)  Immediate  delivery.  Neldon  v. 
Smith,  36  N,  J.  L.  148.  (13)  Inspec- 
tion allowed.  Z.  T.  Fort  ■  Produce 
Co.  V.  Dlssen,  48  Tex.  Civ.  A.  403, 
101  SW  477.  (14)  Ihvolce.  Blrely 
V.  Dodson,  107  Md.  229,  68  A  488. 
(15)  Laid  down.  Steidtlhann  v. 
Joseph  Lay  Co.,  234  111.  84,  84  NEl 
640.  (16)  Merchantable.  Ragland 
V.  Butler.  18  Oratt.  (59  Va.)  323. 
(17)  Noon.  Globe,  etc.,  P.  Ins.  Co. 
V.  David  Moffat  Co.,  154  Fed.  18,  83 
CCA  91;  Rochester  German  Ins.  <3o. 
V.  Peaslee-Gaulbert  Co.,  120  Ky.  762. 
87   SW   1116,   89   SW   3,   27   KyL  1155. 

I  LRANS  364,  9  AnnCas  324.  (18) 
North.      Jenny    Lind    Co.    v.    Bower. 

II  C^l.  194.  (19)  Note.  Frum  ▼. 
Keeney,  109  Iowa  393,  80  NW  607. 
(20)  Order.  Newhall  v.  Appleton, 
114  N.  Y.  140,  21  NB  105,  3  LRA 
859  [rev  57  N.  Y.  Super.  343,  9  NYS 
306].  (21)  Pound.  Baer  v.  Glaser, 
90  Mo.  A.  289.  (22)  Spoiled  lum- 
ber. Harris  v.  Rathbun,  2  Abb.  Dec. 
(N.  Y.)  326,  2  Keyes  312.  (28)  Stub- 
ble. Callahan  v.  Stanley,  57  Cal. 
476.  (24)  Surfacing.  Henderson- 
Boyd  Lumber  Co.  v.  Cook,  149  Ala. 
226,  42  S  838.  (26)  Ton.  Commer- 
cial Tribune  Bldg.  Co.  y.  Potthoft. 
etc.,  Iron  Co.,  28  Oh.  Clr.  Ct.  439.  (26) 
Working  days.  General  Bonding,  etc., 
Ins.  Co.  V.  McQuerry,  (Tex.  Cfv.  A.) 
191  SW  868.  (27)  Old  style  rooHnjc 
tin.     Storck  v.  Mesker,   55  Mo.  A.    2e. 

9.  111. — Off  V.  J.  B.  Inderrieden 
Co.,   74   111.   A.   105. 

Mass. — ^W.  T.  Tllden  Co.  v.  Dens- 
ten  Hair  Co.,  216  Mass.  323,  103  NK 
916;  Whitney  v.  Boardman,  118  Mass. 
242;  Macy  v.  Whaling  Ins.  Co.,  9 
Mete.   354. 

Mo. — Baer  v.  Glaser,  90  Ho.  A. 
289     294 

N.  H.— New  England  Box  Co.  v. 
Flint,    77    N.    H.    277,    90    A    789. 

Tex. — ^Dwyer  v.   Brenham,   70   Tex. 


For  lator  eaaaa,  darelopaents  and  ohaage*  in  the  law  sec  cumulative  Annotations,  same  ^itle,  page  and  note  number. 
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than  a  thousand  by  eoont;**  that  "a  week"  meant 
a  week  only  during  a  portion  of  the  year;'^  and 
that  "a  day"  meant  only  a  working  day.^*  So 
eridenee  has  been  admitted  to  expound  the  word 
"correney" '^  as  used  in  n^otiable  instmmentB; 
and  also  the  terms  "bond,"  "  "borrowed  money,"  " 
"expected,"  "  and  "rigidly  attached"  "  as  used  in 
other  contracts.  But  a  custom  or  usage  is  not  al- 
lowed to  control  or  vary  the  meaning  of  words  when 
they  have  a  definite  legal  signification.'*. 

[$62]  •.  Technical  Terms  or  Words  Peenlijur 
to  Some  Art,  OaUing,  or  Occupation.  Words,  tech- 
nical or  ambiguous  on  their  face,  or '  foreign,  or 
peculiar  to  the  sciences  or  the  arts,  or  to  particular 
trades,  professions,  occupations,  or  localities,  are 
explainable  where  they  are  employed  in  written  in- 
stiximents  by  parol  evidence  of  usage.'*  While  it 
has  been  intimated  that  the  office  of  usage  to  ex- 

30.   7  S"^  E98. 

E^DK. — Brown  ▼.  Byrne,  8  B.  A  B. 
703,  77  BCL  70S.  118  Reprint  1S04: 
Myers  v.  Sari,  7  Jud.  N.  S.  97. 

See  Loval  v.  Wolf.  17»  Ala.  SOS. 
60  S  298  (holdlns  that  where  a  buy- 
er of  cotton  wrote  its  bank  to  deliv- 
er a  check  for  an  advance  payment 
upon  "surrender"  of  receipts  for  the 
cotton  "for  our  account,"  the  quoted 
words,  although  havlns  a  well 
known  meaning,  were  ambiguous  as 
to  whether  the  deposit  of  the  re- 
ceipts was  Intended  to  pass  titlfc  or 
merely  as  security  for  the  advance 
payment,  and  Justified  evidence  of  a 
custom  controlling  such  transac- 
tions). 

*an  all  commercial  affairs,  con- 
tracts are  supposed  to  be  made  with 
reference  to  the  usages  prevailing 
in  tbe  special  business  which  is  the 
subject-matter  of  the  contract,  and 
the  meaning  of  words  and  terms 
used  by  dealers  Is  adopted  by  the 
courts  in  construing  their  agree- 
ments, unless  the  custom  contra- 
Tenes  some  settled  rale  of  law,  is 
unreasonable,  or  is  positively  ex- 
eluded  by  the  very  language  of  the 
contract.  Nor  Is  It  suiflclent  to  ex- 
clude consideration  of  a  usage  In 
the  Interpretation  of  a  contract  that 
the  -words  of  the  latter  are  unam- 
biguous If  taken  in  their  ordinary 
xense.  Resort  may  still  be  had  to 
extrinsic  evidence  to  show  they  were 
not  used  In  their  ordinary  sense,  but 
in  a  sense  attached  to  them  by  some 
commercial  usage."     Baer  v.  Olaser, 

supra. 

[a]     A  g*aex«l   dIetloBanr  of  the 

English  language  Is  no  authority  to 

show   on    a   trial    the   meaning   of  a 

word,  which  Is  relied  on,  as  deriv- 
ing a  peculiar  meaning  from  mer- 
cantile usage.     Houghton  v.  Gllbart, 

7   C.   *  P.   701,    S2   ECL    829. 

(bl     WiMK*  It  doea  act  awear  that 

the    p^rtMs    to    a    contract    agreed 

on  the  meaning  of  a  particular  word 

In  It,  the  custom  of  the  trade  wlU 
.determine   It.     Bullock  v.   Finley,  28 

Fed.  SI  4. 
Uk     Bragg   V.    Blets,   7   D.  C.   105; 

Sootier    V.    Kellerman,    18    Mo.    S09: 

Brunold  V.  Olasser,   25  Misc.  285,  63 

NTS     1021:    Smith    v.    Wilson.    3    B. 

ft  Ad.    728,  28  ECL.  319,  110  Reprint 

3((. 
(a]     xnurtntioBa^— <1)     Under     a 

contract    to    lay    brick    at    so    much 

-^  thousand"  usage  la  admissible  to 

■how  that  the  number  of  brick  Is  to 

be  estimated  by  wall   measurements 

and  not  by  actual  count.     Brunold  v. 

aiasser,   £5  Misc.-  285,  S3  NTS  1021. 

(2)    A    "thousand",   rabbits    may    be 

•hown    to    mean    "twelve    hundred." 

fimlth  V.  Wilson,  4  B.  &  Ad.  728.  23 

KCL    ai».    110    Reprint    288.       (3)    A 

thousand  shingles  may  be  shown  to 

mean   a  certain   number  of  bundles 

or   shingles    having    a   certain   else. 

Bragg  V.  Blets,   7  D.  C.  105;  Soutler 

r  Kellerman,    18    Mo.    509. 
».    Grant  ▼.  Waddoz,  16  M.  *  W. 


plain  the  meaning  of  the  words  should  be  confined 
to  words  which  in  common  use  have  a  recognized 
meaning  but  which  have  acquired  a  different  sig- 
nificance in  some  trade  or  calling;  and  that  terms 
having  no  meaning  except  a  technical  one  shotdd  be 
proved  by  expert  testimony,"*  no  such  distinction 
has  ever  been  recognized  in  the  decisions,  and  usage 
is  always  received  to  interpret  the  meanii^  of  an 
unintelligible  term,  although  it  is  purely  technical 
in  nature,** 

[$63]  f.  Adding  .Unexpreased  Terms  to  Writ- 
ten AgXMmoita.  Evidence  of  usage  is  allowed  not 
only  to  explain  but  also  to  add  tacitly  implied  inci- 
dents to. the  contract  in  addition  to  those  which  are 
actually  expressed;'*  and  where  a  contract  is  not  in 
itself  a  complete  expression  of  the  intention  of  the 
parties,  valid  and  known  usages,  if  not  inconsist- 
ent with  the  express  terms,  are  admissible  to  supply 


737,    163    Reprint   1048. 
IS.    Cochran  v.  Retberg,  3  E>sp.  121. 

13.  Pllmer  v.  Des  Moines  Branch 
State  Bank,  16  Iowa  321;  Chambers 
V.  George,  6  LItt.  (Ky.)  336;  Cockrlll 
v.  KIrkpatrick,  9  Mo.  697;  Farwell 
v.  Kennett,  7  Mo.  695. 

[a]  "Osiiada  aioney"  see  Thomp- 
son V.  Sloan,  23  Wend.  (N.  Y.)  71, 
36  AmD  646: 

[b]  'IllB,  cy."  see  Hulbert  v.  Car- 
ver, 37  Barb.   (N.  T.)  62. 

[c]  ••Kentnclqr  eBxraaay"  see  Lamp- 
ton  V.  Haggard,  3  T.  B.  Mon.  (B^.) 
149. 

[d]  "Tesas  aMBay"  see  Roberts  v. 
Short,  1  Tex.  873. 

14.  Stone  v.  Bradbury,  14  Me.  185; 

15.  Murray  v.  Spencer,  24  Md.  620. 
le.     Bold    V.    Rayner,    1    M.    &    W. 

343,  160  Reprint  466.  And  see 
Fawkes   v.    Lamb,    8   Jur.    N.    B.    386. 

17.  Calumet  Constr.  Co.  v.  Ho- 
boken  Bd.  of  Education,  78  N.  J.  L. 
676,   76  A   970. 

IB.     See    infra    i    77. 

19.  U.  8.— Moran  v.  Prather,  28 
Wall.  492,  23  L.  ed.  121;  Seymour 
V.  Osborne,  11  Wall.  516.  20  L.  ed. 
33;  Burton  v.  Jennings,  185  Fed.  382, 
107  CCA  438  [certiorari  den  220  U. 
S.  613,  81  set  717,  66  L.  ed.  610]. 

Ala. — Smith  Lumber  Co.  v.  Jernl- 
gan,  185  Ala.  125,  64  S  300,  AnnCas 
1916C  654;  Atlantic  Coast  Line  R. 
Co.  V.  Dahlberg  Brokerage  Co.,  170 
Ala.  617,  64  8  168;  Barlow  v.  Lam- 
bert, 28  Ala.  704,  65  AmD  374. 

Ark. — Davis  v.  Martin  Stave  Co., 
113  Ark.  325,  168  8W  663:  Paepcke- 
Lelcht  Lumber  Co.  v.  Talley,  106 
Ark.    400,    163    SW  833. 

Conn. — Soper  v.  Tyler,  77  Conn. 
104,    68    A    699. 

111. — ^Broadwell  v.  Broadwell,  «  III. 
699;  American  Heating,  etc.,  Corp. 
V.    Salomon,    196    ni.   A.    297. 

Kan. — McSherry  v.  Blanchfleld,  68 
Kan.    310,    76    P    121. 

Ky— Nolln  Milling  Co.  v.  White 
Grocery  Co..  168  Ky.  417,  182  SW  191. 

Md.— Winiams  v.  Woods,  16  Md. 
220. 

Mass. — ^Eaton  v.  Smith,  20  Pick. 
160. 

N.  J.— Smith  V.  Clayton,  29  N.  J. 
L.  367;  Hartwell  v.  Camman,  10  N. 
J.   Eq.    128.    64    AmD    448. 

N.  T.— Smith  V.  CTews,  114  N,  T. 
190.  21  NE  160.  11  AmSR  627.  4  LRA 
392  [rev  15  NTSt  6]:  Harris  v.  Rath- 
bun.  2  Abb.  Dec.  328.  2  Keves  312; 
White  V.  Elllsburg,  18  App.  t)lv.  514, 
46    NTS    1122. 

S.  C. — Friedhelm  v.  Walter  H,  Hll- 
dlc  Co.,   104   S.   C.   378.   89   SE  368. 

Tex. — Marlln  Lumber  Co.  v.  Sam- 
uel Hastings  Co.,  (Civ.  A.)  198  SW 
1076. 

Wis. — Laycock  v.  Parker,  103  Wis. 
161.    79    NW   327. 

Eng. — Hills  v.  Evans,  8  Jur.  N.  S. 
625,  20  ERC  321;  Grant  v.  Maddox, 
15    M.    &    W.    737,    163    Reprint    1048. 

Newfoundl. — ^Kent  v.  Christopher,  6 
Newfoundl.  147. 

ta]    Vrnns  wUob  kave  'beea  eea- 


stTMO^— (1)  Sea-letter.  Sleght  v. 
Hartshorne,  2  Johns.  (N.  T.)  531. 
(2)  Wall  measure.  Packard  v.  Van 
Scholck,  58  III.  79.  (3)  Measured  in 
the  wall.  Welsh  v.  Huckestein,  152 
Pa.  27,  25  A  138.  (4>  Flushed  with 
mortar.  Laycock  v.  Parker,  103  Wis. 
161,  79  NW  327.  (6)  Old  style  tin 
roofing.  Storck  v.  Mesker,  65  Mo. 
A.  26.  (6)  Sight  draft  against  pa- 
pers. Ellsworth  V.  Knowles,  8  Cal. 
A.  630,  97  P  690.  (7)  IrispecUon  al- 
lowed. Marlln  Lumber  Co.  v.  Sam- 
uel Hastings  Co.,  (Tex.  Civ.  A.)  198 
SW   1076. 

flO.  Atkinson  v.  Truesdell,  127  N. 
T.  230.  127  NE  844;  Nelson  v.  Sun 
Mut.    Ins.    Co.,    71   N.   T.    463. 

"The  meaning  of  characters, 
marks,  letters,  figures,  words  or 
phrases  .  .  .  having  purely  a  local 
or  technical  meaning,  unintelligible 
to  persons  unacquainted  with  the 
business,  may  be  given  and  explained 
by  parol  evidence.  If  the  explanation 
Is  consistent  with  the  terms  of  the 
contract."  Atkinson  v.  Truesdell,  127 
N.   T.    230,    284,    127   NE  84. 

ai.  Salmon  Falls  Mfg.  Co.  v.  God- 
dard.  14  How.  (U.  S.)  446,  14  L.  ed. 
493;  Dana  v.  Fiedler,  12  N.  T.  40, 
62  AmD  130  [afT  1  E.  D.  Smith  4631; 
Baker  v.  Squler,  1  Hun  (N.  T.)  448, 
3  Thomp.  &  C.  466;  Long  v.  David- 
son. 101  N.  C.  170,  7  SB  768;  Ouillon 
V.  Earnshaw,  169  Pa.  463,  32  A  645; 
Haskett  v.  Smith,  4  WklyNC  (Pa.) 
475. 

89.  U.  a— Cincinnati  First  Nat 
Bank  v.  Burkhardt,  100  U.  8.  686, 
25  L.  ed.  768;  Turner  v.  Tates,  16 
How.  14,  14  L.  ed.  824;  U.  S.  v.  Mc- 
Danlel,  7  Pet.  1,  8  L.  ed.  687;  Renner 
V.  Columbia  Bank,  9  Wheat.  681,  6 
L.  ed.  166;  U.  S.  v.  Kerr,  196  Fed. 
603;  Venexuela,  173  Fed.  834;  LII- 
lard  V.  Kentucky  Distilleries,  etc., 
Co.,  134  Fed.  168,  178,  67  CCA  74  felt 
Cvc]:  Bullock  v.  Finley,  28  Fed.  614: 
The  Queen  of  the  East,  12  Fed.  166: 
Hostetter  v.  Gray,  11  Fed.  179  raft 
137  U.  S.  30,  11  set  1,  34  L.  ed.  5681; 
Sanderson  v.  Columbian  Ins.  Co.,  21 
F.  Cas.  No.  12,298,  2  Cranch  C.  C. 
218. 

Ala. — Waring  v.  Grady,  49  Ala.  465, 
20  AmR  286;  Smith  v.  Mobile  Nav., 
etc.,  Tns.  Co.,  30  Ala.  167;  Alabama, 
etc.,  R.  Co.  V.  KIdd.  29  Ala.  221: 
Barlo,w  v.  Lambert,  28  Ala.  704,  66 
AmD'374;  Mobile  Mar.  Dock,  etc.,  Ins. 
Co.  v.  McMillan,  27  Ala.  77;  Eiell  v. 
Miller.  6  Port.  307;  Sampson  v.  Oaa- 
sam,  6  Port.  123,  30  AmD  578. 

Ark. — Worthlngton  v.  Curd,  16  Ark. 
491;  Buckner  v.  Real  Estate  Bank, 
6  Ark.  636,  41  AmD  105:  Ex  p.  Con- 
way,   4    Ark.    802. 

Cal. — Callahan  v.  Stanley,  57  Cal'. 
476. 

Conn. — Seymour  v.  Page,  33  Conn. 
61;  Kllgore  v.  Bulkley.  14  Conn.  382; 
Halsey   v.    Brown,    3    Day    348. 

D.  C. — Bragg  ▼.  Bletz,  7  D.  C. 
106. 

Ga. — ^Wheelwright  v.  Dyal,  99  Ga. 
247,  25  SB  170;  Rochelle  Oin,  eta,  Cto. 
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matters  aa  to  which  the  co&traet  is  silent.''    Bat  I  cannot  be  added  by  usage.'*^    Thus  usage  is  admis- 
where  'a  contract  is  clear  and  complete,  new  terms  | 

«20,  45  NTS  6S4  [affi  20  Misc.  4,  44 
NTS  909].  (4)  Where  a  contract 
for  the  sale  of  cotton  was  silent 
afi  to  the  mode  of  payment.  It  was 
competent  to  prove  a  general  custom 
amone  cotton  dealers  as  to  the  meth- 
od of  payment  Blalock  v.  Clark, 
137  N.  C.  140,  49  SE  88.  (5)  Cus- 
tom In  certain  business  of  conflrm- 
InK  by  writing  negotiations  con- 
ducted over  the  telephone  may  be 
shown.  Strong  v.  Rlngle,  96  Kan. 
678,  162  P  631. 

[b]  That  partias  to  a  MUtntot 
bad  a  dUTeMnt  nndsmtaadiiif  con- 
cerning the  usage  goveminglt  does 
not  bring  the  case  within  the  rule 
that,  where  the  minds  of  the  parties 
do  not  meet  as  to  its  subject  matter 
or  its  essential  terms,  there  is  no 
binding  contract,  for  the  difference 
is  only  as  to  its  legal  eCTect.  Scud- 
der  V.  Bradbury,   106   Mass.   422. 

[c]  Vadar  tb*  T.^ii<-i«»f|  OoOe 
usage  enters  into  ever^  contract  and 
may  be  shown  for  the  purpose  not 
only  of  elucidating  the  contract,  but 
also  of  completing  it.  Civ.  Code  arts 
1903,  195S.  Southern  Bitulltbic  Co.  v. 
Algiers  R.,  etc.,  Co.,  130  La.  830,   68 

as.  'u.  S. — Robinson  v.  U.  S.,  13 
Wall.  363,  20  I.,  ed.  <63:  Van  Mess 
V.  Pacard,  2  Pet  137,  7  Ii.  ed.  374; 
Kalamasoo  Corset  Co.  v.  Simon.  129 
Fed.  144  [afr  129  Fed.  1006,  64  CCA 
166]. 

Ala. — Shelby  Iron  Co.  v.  Dupree, 
147  Ala.  602,  41  S  182;  Stoudenmire 
V.  Harper,  81  Ala.  242,  1  S  857;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnson,  75 
Ala.  596,  51  AmR  489;  Tate  v.  Inner- 
arlty,  1  Stew.  &  P.  33. 

Colo. — Bradbury  v.  Butler,  1  Colo. 
A.   430,   29    P  463. 

Conn. — Beach  v.  Travelers'  Ins.  Co., 

73  Conn.   118,   46  A  867. 
ni.— Off  V.   J.   B.   Inderrieden   Co.. 

74  III.  A.   106. 
La. — Corbett    v.    Thompson.    1    La. 

A.   (Orleans)  47. 

Md.— Chesapeake  Bank  v.  Swain, 
29  Md.  483. 

Mass. — Atwater  v.  Clancy.  107 
Mass.  869;  Howe  v.  Hardy,  106  Mass. 
329. 

Miss. — Efflnger  v.  Henderson,  33 
Miss.    449. 

Mo. — Cameron  v.  McNair,  etc..  Real 
Est.   Co.,   76   Mo.   A.    366. 

N.  T. — Underwood  v.  Qreenwich 
Ins.  Co.,  161  N.  T.  413,  65  NE  9S6; 
Gleason  v.  Morrison,  20  Misc.  320, 
45  hfTS  684;  Cooper  v.  Kane,  19 
Wend.    386,    32  AmD   512. 

N.  C. — Brown  Chemical  Co.  v. 
Atkinson,  91  N.  C.  889. 

Or. — Holmes  v.  Whitaker.  23  Or. 
319,.  31  P  705. 

Pa. — Morgan  v.  Richards,  1  Browne 
171. 

Tex. — Walker     v.     Armstrong,     64  ' 
Tex.    609. 

Va. — Allen  v.  Craiik,  23  SE  772. 

Eng. — Johnson  v.  Raylton.  T  Q.  B. 
D.  438;  Fawkes  v.  Lamb,  8  Jur.  N. 
S.    386. 

[a]  Aa  exeoatorj  coatraot  for  fbo 
■ale  of  land  Is  presumed  to  be  made 
with  reference  to  existing  usages; 
and,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  the  purchaser 
Is  entitled  to  a  deed  containing  the 
usual  covenants.  Gault  v.  Van  Zile. 
37  Mich.  22;  Dwight  v.  Cutler,  3 
Mich.  566,   64  AmD  106. 

84.  U.  S. — Kalamazoo  Corset  Co. 
V.  Simon,  129  Fed.  144  [aff  129  Fed. 
1005,   64  CCA  leej. 

111. — Zlbell  v.  Western  Steel  Car, 
etc.,  Co..   162   111.  A.   80. 

Ind.— Fowler  Utilities  Co.  ▼.  Chaf- 
fln  Coal  Co.,  43  Ind.  A.  438,  87  NB 
689. 

Kan. — Atkinson  v.  Klrkpatrick,  90 
Kan.    516,    135    P   679. 

N.  T. — Hayward  v.  Wemple,  152 
App.  DIv.  196,  136  NTS  626  [aff  206 
N.  T.  692  mem.  99  NB  1108  mem]. 


V.  Fisher,  13  Oa.  A.  621,  79  8E  684; 
Louisiana  Red  Cypress  Co.  v.  Oil- 
more.    13   Oa.  A.   472,    79   SE  379. 

111. — Lyon  V.  Culbertson,  88  111.  S3, 
26  AmR  349;  U.  S.  Life  Ins.  Co.  v. 
Advance  Co.,  80  .111.  549;  Doane  v. 
Dunham,  79  111.  131;  Munn  v.  Burch, 
25  111.  35;  Oldershaw  v.  Knowles,  4 
111.   A.   63    [aff   101    111.   117]. 

Ind. — Mornlngstar  v.  Cunningham, 
110  Ind.  328,  11  NE  593,  69  AmR 
211;  Letter  v.  Emmons,  20  Ind.  A. 
22,    50   NE   40. 

Iowa.-1-Nagel  v.  Meier,  165  NW 
813. 

Kan. — Strong  v.  Rlngle,  96  Kan. 
573,  152  P  631;  McSherry  v.  Blanch- 
fleld,  68  Kan.  310,  75  P  121. 

Ky. — ^Kendall  v.  Russell,  6  Dana 
601.   30  AmD  696. 

La, — Southern  BltuUthlc  Co.  v. 
Algiers  R.,  etc.,  Co.,  130  La.  830,  68 
S  588;  Moore  v.  Johnston,  8  La. 
Ann.    488. 

Me. — Robinson  v.  FIske,  25  Me. 
401;  BTodnsh  v.  Fox,  23  Me.  90,  39 
AmD    611. 

Md.— Kraft  v.  Fancher,  44  Md.  204; 
Appleman  v.  Fisher,  34  Md.  640;  Wil- 
liams V.  Woods,  16  Md.  220;  Foley  v. 
Mason,  6  Md.  37;  Merchants'  Mut. 
Ins.  Co.  V.  Wilson,  2  Md.  217;  Allegre 
v.  Maryland  Ins.  Co.,  2  Gill  &  J.  136, 
20  AmD  424. 

Mass. — Roach  v.  Lane,  226  Mass. 
698,  116  NB  470;  South  Deerfleld 
Onion  Storage  Co.  v.  New  Tork,  etc., 
R.  Co.,  222  Mass.  536,  111  NE  367: 
Procter  v.  Atlantic  Fish  Co.,-  208 
Mass.  361,  94  NB  281;  Barrle  v. 
Quinby,  206  Mass.  269,  92  NB  461; 
Oarfleld  v.  Peerless  Motor  Car  Co., 
189  Mass.  395,  76  NE  696;  Nonantum 
Worsted  Co.  v.  North  Adams  Mfg. 
Co.,  156  Mass.  331,  31  NB  293;  Flor- 
ence Mach.  Co.  V.  Daggett,  136  Mass. 
582;  Loveland  v.  Burke,  120  Mass. 
139,  21  AmR  607:  Day  t.  Holmes, 
103  Mass.  306;  Parkhurst  v.  Glouces- 
ter Mdt.  Fishing  Ins.  Co.,  100  Mass. 
301,  97  AmD  100,  1  AmR  105;  Whlt- 
marsh  v.  Conway  F.  Ins.  Co.,  16  Gray 
369,  77  AmD  414,  Eaton  v.  Smith, 
20  Pick.  150;  Thompson  v.  Hamilton, 
12  Pick.  425,  23  AmD  619;  Lowry  v. 
Russell,   8  Pick.  360. 

Mich. — Saginaw  Milling  Co.  v. 
Schram,  186  Mich.  62,  152  NW  945; 
McLean  v.  Sandusky  Lumber,  etc., 
Co.,  160  Mich.  324,  126  NW  81;  Led- 
yard  v.  Hlbbard.  48  Mich.  421,  12  NW 
637.    42  AmR   474. 

Miss. — Burbrtdge  v.  Gumbel,  72 
Miss.  871,  16  S  792;  Harper  v. 
Calhoun.   8  Miss.   203. 

Mo. — Kimball  v.  Brawner,  47  Mo. 
398:  Soulier  v.  Kellerman,  18  Mo.  609. 

Mont. — Hayes  v.  Union  Mercantile 
Co..    27    Mnnt.    264,    70    P    975. 

Nebr. — McKee  v.  Wild,  62  Nebr.  9, 
71  NW  968, 

N.  H. — New  Eneland  Box  Co.  v. 
Flint  77  N.  H.  277.  90  A  789;  Leb- 
anon V.  Heath.  47  N.  H.  363;  Foye 
V.  Leighton,  22  N.  H.  71,  63  AmD 
231. 

N.  J. — Barton  v.  McKelway,  22  N. 
J.    L.    166. 

N.  T. — Fuller  v.  Robinson,  86  N.  T. 
306,  40  AmR  540  [rev  21  Hun  233, 
10  NTWklvDIg  487];  Wilson  v. 
Randall,  67  N.  T.  838;  Walls  v. 
Bailey,  44  N.  T.  464,  10  AmR  407: 
Dent  V.  North  American  SS.  Co.,  49 
N.  T.  390:  Bradley  v.  Wheelei^,  44 
N.  T.  496;  Mead  v.  Northwestern  Ins. 
Co.,  7  N.  T.  530;  Esterly  v.  Cole.  3 
N.  T.  502;  De  Carlton  v.  Olaser.  172- 
App.  Dlv.  132,  158  NTS  271;  Fellows 
V.  New  Tork.  17  Hun  249;  Jones  v. 
B'Bdner,  10  Barb.  198;  Lawrence  V. 
Gallagher,  42  N.  T.  Suner.  309  [aff 
73  N.  T.  613  mem];  Mallory  v.  Com- 
mercial Ins.  Co.,  22  N.  T.  Super. 
101 :  Hone  v.  Mutual  Safety  Ins.  Co., 
3  N.  T.  Super.  137  faff  2  N.  T.  2851: 
Pewall  V.  Olhbs,  1  N.  T.  Super.  602; 
Maneum  v.  Farrlngton.  1  Paly  236: 
Dalton   V.   Daniels,   2   Hilt.   472:   Spllo 


V.  Baumann-McWhlrter  Chemical  Co., 
Inc.,  157  NTS  521;  Lowlnson  v. 
McKenna.  126  NTS  604;  Allen  v. 
New  Tork  Merchants'  Bank,  22 
Wend.  216,  84  AmD  289;  Boorman 
v.  Jenkins,  12  Wend.  566,  27  AmD 
168;  Turner  v.  Burrows,  8  Wend.  144 
[aff  6  Wend.  6411;  Colt  v.  Commer- 
cial Ins.  Co.,  7  Johns.  386,  6  AmD 
282 

N.  C. — Long  V.  Davidson,  101  N.  C. 
170,  7  SB  758. 

Oh. — Inglebright  v.  Hammond,  19 
Oh.  .337,  53  AmD  430;  Babcock  v. 
May,  4  Oh.  335;  Pullan  v.  Cochran,  6 
Oh.  Dec.  (Reprint)  1070,  10  AmLttec 
184,    6    CIncLBul    390. 

Pa. — Burger  v.  Farmers'  Mut.  Ins. 
Co.,  71  Pa.  422;  Gordon  v.  Little, 
8  Serg.  &  R.  553,  11  AmD  632;  Good- 
man v.  Whiting  Lumber  Co.,  62  Pa. 
Super.  230;  Adams  v.  Insurance  Co., 
11   PittsLegJ    266. 

8j  C. — Folley  v.  Smith,  103  S.  C. 
446,   88  SE  24;   Conner   v.   Robinson, 

20  S.  C.  L.   364. 

Tex. — Toakum  v.  Gossett,  (Civ.  A.) 
200  SW  682;  Jackson  v.  Taylor,  (Civ. 
A.)  166  SW  413;  Moroney  Hardware 
Co.  V.  Goodwin  Pottery  Co.,  (Civ.  A.) 
120    SW    1088. 

Vt.— Llnsley  v.  Lovely,  2«  Vt  123. 

Va. — ^Hansbrough  v.  Neal,  94  Va. 
722,  27  SB  593:  Harris  t.  Nicholas, 
5    Munf.    (19    Va.)    483. 

Wash. — Godefroy  v.  Hupp,  98 
Wash.   371,   160   P  1056. 

W.  Va. — Connolly  v.  Bruner,  48  W. 
Va.  71,  36  SB  927;  Johnson  v.  Burns, 
89   W.   Va.    658,    20   SB   686. 

Wis. — John  O'Brien  Lumber  Co.  v. 
Wilkinson.  123  Wis.  272,  101  NW 
1050,  1053  [oit  Cyc];  Gehl  v.  Mil- 
waukee Produce  Co.,  116  Wis.  263.  93 
NW  26;  Gehl  v.  Milwaukee  Produce 
Co..  105  Wis.  573,  81  NW  666;  Lamb 
V.  Klaus,  30  Wis.  94;  Vllet  v.  Camp- 
bell,  13  Wis.   198. 

Eng. — Ablnger  v.  Ashton,  L.  R.  17 
Bq.  358;  Robertson  v.  Jackson,  2  C 
B.  412,  62  ECL.412,  136  Reprint  1006; 
Brown  v.  Byrne,  3  B.  &i  B.  703.  77 
BCL  703.  118  Reprint  1304;  Sotilichos 
V.  Kemp,  3  Exch.  106.  154  Reprint 
776,  Kempson  v.  Boyle,  3  H.  &  C. 
763,  169  Reprint  732;  Stone  v.  Van 
Nort  3  L.  "f.  Rep.  N.  8.  84;  Hutton 
V.  Warren,  1  M.  &  W.  466,  160  Reprint 
517.  16  ERC  548. 

B.  C. — British  Columbia  Express 
Co.,  Ltd.  V.  Inland  Express  (?o.,  Ltd., 

21  B.  C.  178. 

Ont. — ^Aitcheson  v.  Cook,  37  U.  C. 
Q.  B.  490. 

Que. — Denis  Adv.  Signs,  Ltd.,  v. 
Martel  Stewart  Co.,  Ltd.,  47  Que. 
Super.  266. 

[a]  XU«*ttstl«lM^-(l)  Evidence 
of  custom  or  usage  is  admissible  to 
show  that  a  contract  to  deliver  dis- 
tillery slop  at  a  cattle  feeding  lot 
supplied  by  the  distiller  contem- 
plated, In  accordance  with  the  pre- 
vailing custom  and  usage  in  the  mak- 
ing of  like  agreements,  that  the  feed- 
ing lot  should  be  supplied*  by  <the 
distillery  with  suitable  cattle  pens 
equipped  with  pipes,  troughs,  tubs, 
and  tanks  ladapted  to  distribute  the 
slop  In  a  manner  convenient  for  the 
feeding  of  cattle.  LlUard  v,  Ken- 
tucky Distilleries,  etc.,  Co.,  134  Fed. 
168,  67  CCA  74.  (2)  A  return  of 
goods  by  a  purchaser  would  be  af- 
fected by  a  general  custom  to  re- 
fund to  the  purchaser  the  freight 
charges  paid  by  him  on  the  goods 
returned,  and  to  confer  the  right  to 
a  recovery  of  the  same.  In  the  ab- 
sence of  a  stipulation  In  any  contract 
upon  the  subject.  Standard  Paint 
Co.  V.  San  Antonio  Hardware  Co., 
(Tex.  Civ.  A.)  136  SW  1150.  (3) 
Where  a  contract  of,  the  hiring  of 
a  chattel  does  not  prescribe  the  ob- 
ligation as  to  delivery  by  the  bailee, 
the  custom  and  usage  of  the  busi- 
ness at  the  place  of  the  hiring  gov- 
ern.     (31eason    v.    Morrison,    20    Misc. 
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sible  to  determme  the  proper  mode  of  performance,^" 
as,  for  example,  to  fix  the  method  of  weighing  or 
measuring,**  or  the  place  at  which  a  certain .  thing 
is  to  be  done,^'  or  tibe  time  when  or  within  which 
an  act  is  to  be  performed.'^  So  also  it  is  adnuBsible 
to  show  such  matters  as  when  the  contract  was  in- 
tended to  become  effective,'*  or  bow  long  it  was  in- 


"Every  written  or  oral  contract, 
and  especially  such  as  relate  to  trade 
or  mercantile  agreements,  is  pre- 
suina.bly  made  with  refereQce  to  the 
knoivn  and  established  custom  and 
usages  which  prevail  In  respect  to 
sucli  aKreements.  Evidence  of  such 
prevailmK  custom  or  usage  Is  there- 
fore admissible  for  the  purpose  of 
explaining  the  meaning  of  words  or 
phrases  which  would  otherwise  not 
explain  the  Intention  of  the  parties,. 
and  also  to  annex  to  such  contracts 
certain  incidents  which  It  is  supposed 
the  parties  Intended  to  tacitly  annex, 
when  the  words  they  have  used  do 
not  necessarily  exclude  the  ordinary 
operation  of  such  custom  or  usage. 
But  the  evidence  of  custom  can 
neither  contradict,  destroy,  nor  modi- 
fy -what  is  otherwise  plain."  Lll- 
lard  V.  Kentucky  Distilleries,  etc., 
Co..    134  Fed.   1C8,   174,   67   CCA  74. 

as.  Robinson  v.  U.  8.,  13  Wall. 
<IT.  S.)  363,  20  L.  ed.  653;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Johnston,  75 
Ala.  596,  51  AmR  489;  Oalr  v.  Auer- 
bach.  J8  Misc.  264,  34  NTS  3;  Walk- 
er   V.    Armstrong,   64   Tex.    609. 

"In  the  absence  of  express  stipu- 
lations, the  usage  of  the  trade  Is 
admissible  where  the  written  con- 
tract is  silent  upon  any  essential 
matter,  not  to  contradict  or  vary 
its  terms,  but  for  the  purpose  of  ex- 
plaining its  meaning  and  supplying 
details  as  to  the  manner  in  which  it 
is  to  be  carried  out  and  executed." 
Luckenbach  v.  Five  Hundred  Tons, 
etc.,  of  Scrap  Iron,  213  Fed.  670,  674. 

ra]  ninajtxattons, — (1)  Under  a 
contract  for  the  delivery  of  barley 
which  did  not  specifv  whether  the 
barley  should  be  delivered  in  bulk 
or  in  sacks,  evidence  was  admitted 
of  a  usage  requiring  delivery  In 
sacks.  Robinson  v.  U.  S.,  13  Wall. 
(U.  S.)  363,  20  L.  ed.  653.  (2)  When 
a  special  contract  Is  entered  into 
bet^reen  a  railroad  company  and  the 
oipner  of  cattle  for  the  transporta- 
tion of  the  cattle,  and  it  Is  silent 
as  to  the  kind  of  car  to  be  furnished 
and  as  to  any  special  preparation 
of  the  car,  evidence  of  a  usage  by 
-which  the  owner  Is  to  bed  the  car, 
known  to  him,  and  upon  which  he 
had  acted  in  making  previous  ship- 
ments, is  admissible  for  the  purpose 
of  interpreting  and  explaining  the 
intention  of  the  parties  in  making 
the  special  contract.  East  Tennes- 
see, etc.,  R.  Co.  V.  Johnston,  75  Ala. 
596.  61  AmR  489.  (3)  Usage  as  to 
the  manner  in  which  paper  boxes  for 
use  in  the  candy  trade  should  be 
made  and  printed.  Galr  v.  Auerbach, 
13  Misc.  264,  34  NTS  3.  (4)  Evi- 
dence as  to  rules  of  the  turf  is  ad- 
missible In  the  construction  of  a 
^rrltten  contract  for  a  horse  race, 
which  was  silent  as  to  the  conse- 
ouence  of  a  failure  to  start  when 
the  word  was  given.  Walken  v.  Arm- 
strong,   54   Tex.    809. 

96.  Colo. — Bradbury  v.  Butler.  1 
Colo.  A.    430,   29  T  463. 

Kan<— -Smythe  v.  Parsons,  37  Ran. 
79,  14  P  444;  Graham  v.  Trimmer, 
6  Kan.   230. 

Ky. — ^Thompson  v.  Brannln,  94  Ky. 
490,    21    SW  1057,    15  KyL   36. 

La. — Destrehan  v.  Louisiana  Cy- 
press Lumber  Co.,  45  La.  Ann.  920, 
13    8    230,    40    AmSR    265. 

He. — ^Heald    v.    Cooper,    8    Me.    32. 

Mass. — Ford  v.  Tirrell,  9  Gray  401, 
69  AmD  297. 

Mich. — ^Walker  v.  Syms,  118  Mich. 
18Sr76  NW  320. 

_Mo.— Fitsimmons    v.    Academy    of 
Christ'an  Bros.,  81  Mo.  37. 

N.  T. — Johnson  v.  T>e  Peyster,  SO 


N.  T.  666;  Walls  v.  Bailey,  49  N.  T. 
464,  10  AmR  407;  Dwigbt  v.  Cutting, 

91  Hun  38.  36  NTS  99;  Kennedy  v. 
Oswego,  etc.,  R.  Co.,  67  Barb.  169; 
Dalton  v.  Daniels,   2  Hilt.  472. 

Oh. — Lowe  V.  Lehman,  16  Oh.  St. 
179. 

S.  C. — Conner  v.  Robinson,  20  8. 
C.   L.   354. 

Va. — Richlands  Flint-Glasa  Co.  v. 
Hlltebeitel,   92  Va.   91,   22  SE  806. 

87.  Donnell  v.  Amoskeag  Mfg.  Co., 
118  Fed.  10,  65  CCA  178;  Hewlett 
V.   Burrell,    105   Fed.    80,   44  CCA   362. 

[a]  Applloatioiui  of  tlia  ml*  have 
been  made  to  determine:  (1)  The 
place  of  delivery  of  goods  sold.  Bule 
v.  Browne,  28  N.  C.  404;  Gehl  v. 
Milwaukee  Produce  Co.,  105  Wis. 
573,  81  NW  666.  (2)  The  place  of  de- 
livery by  carriers.  Devato  v.  Eight 
Hundred  and  Twenty-Three  Barrels 
of  Plumbago,  20  Fed.  510:  Irzo  v. 
Perkins,  10  Fed.  779;  Bradstreet  v. 
Heran,  3  F.  Caa  No.  1,792,  Abb.  Adm. 
209;  Pittsburgh,  etc.,  R.  Co.  v.  Nash, 
43  Ind.  423;  McCullough  v.  Hellwlg, 
66  Md.  269,  7  A  465;  Richmond  v. 
Union  Steamboat  Co.,  87  N-  Y.  240; 
Gibson  V.  Culver,  17  Wend.  (N.  T.l 
305,  31  AmD  297.  (3)  The  place  of 
weighing.  Gehl  v.  Milwaukee  Pro- 
duce Co.,  116  Wis.  263.  93  NW  26. 
(4)  The  place  of  measuring  goods 
to  determine  freight  charges.  Buckle 
V.  Knoop,  L.  R.  2  Exch.  125;  Bottom- 
ley  V.  Forbes,  5  BIng.  N.  Cas.  121, 
35  ECL  74,  132  Reprint  1051.  (5) 
The  place  of  nayment  of  towage 
charges.  The  Queen  of  the  East,  12 
Fed.  165.  (6)  The  place  at  which 
price  fixing  measure  of  damages 
shall  be  determined.  Haas  v.  Hud- 
mon,   8^   Ala.  174,  3  S  302. 

28.  Ala.— Rose  v.  Lewis,  157  Ala. 
521.   48   S   105. 

Ind.— Mand  v.  Trail,  92  Ind.  621, 
47  AmR  163. 

Md — Consolidation  Coal  Co.  v. 
Shannon,  34  Md.  144. 

Mont. — Hayes  v.  Union  Mercantile 
Co.,   27   Mont.   264,    70   P   975. 

N.  T. — Sawyer  v.  Delcketa,  68 
Misc.    634,    107    NTS    660. 

Ca]  ZHnstratlons. — CD  The  time 
of  delivery  of  goods  sold  may  be 
determined  by  usage.  Krtete  v. 
Myer,  61  Md.  558.  (2)  The  time  and 
place  of  payment,  under  a  contract 
of  sale  silent  In  that  regard,  may 
be    fixed    by    usage.      Mand    v.    Trail, 

92  Ind.  521,  47  AmR  163;  Hayes  v. 
Union  Mercantile  Co.,  27  Mont.  264, 
70  P  975  (holding  that  where,  by 
uniform  practice,  existing  through 
years.  It  Is  mutuallj^  understood  that 
the  debtor  is  to  have  uritU  a  certain 
day  of  the  succeeding  month  in 
which  to  pay  for  goods  purchased 
during  the  current  month,  he  is  en- 
titled to  such  time,  although  no  ex- 
press agreement  has  ever  been 
made).  (3)  The  time  of  payment 
of  commissions  may  be  proved  by 
usage  ,in  the  merchandise  trade. 
Sawyer  v.  Delcken,  56  Misc.  634,  107 
NTS  560.  (4)  Usage  noay  be  ad- 
mitted to  show  the  time  within  which 
a  boat  should  be  unloaded.  Con- 
solidation Coal  Co.  V.  Shannon,  34 
Md.  144.  (5)  Where  the  contract 
of  sale  requires  the  buyer  to  furnish 
a  confirmed  bank  credit,  but  Is  si- 
lent as  to  when  this  should  be  done, 
a  general  custom  in  such  business, 
If  any  may  be  shown.  Rose  v.  Lewis, 
157   Ala.    521,    48    S   105. 

39.  Cleveland  Oil,  etc.,  Mfg.  Co. 
V.  Norwich  Union  F.  Ins.  Soc,  34 
Or.    228,    55    P    435. 

[al  Sale. — Usage  is  admissible  to 
show  when  title  Is  Intended  to  pass 
under  a  contract  of  sale  which  con- 


tended to  continue  .in  force,'", , or  what  amouat  of 
compensation  is  dne  thereunder.*' 

[  i  64]  g.  Oreation  of  Oontract.  Usage  cannot 
create  a  contract  where  none  has  been  made  by  the 
parties  nor  implied  by  law.**  Hence  an  incident 
added  by  a  usage  cannot  alone  establish  the  contract- 
Before  the  incident  can  be  added  the  contract  as 

tains  no  express  stipulation  on  the 
subject  Stanton  v.  Small,  5  N.  T. 
Super.  230;  Lees  v.  Richardson,  2 
Hilt  (N.  T.)  164;  Nawhall  v.  Lans- 
don.  39  Oh.  St  87,  48  AmR  '  426; 
Loeb  V.  Crow,  15  Tex.  Civ.  A.  537,  40 
SW  506 ;  Pleasants  v.  Pendleton,  6 
Rand.  (27  Va)  476,  18  AmD  726; 
Whitney  v.  Tibbltts,  17  Wis.  359. 

ao.  Leavitt  v.  Kennicott  157  111. 
235,  41  NE  737  [rev  64  •111.  A.  633]; 
Gleason  v.  Walsh,  43  Me.  397;  Given 
V.  Charron,  15  Md.  502.  But  see 
Bowen  v.  Chenoa-Hlgnlte  Coal  Co., 
168  Ky.  588,  182  SW  635  (holding 
that  where  a  contract  of  employment 
was  wholly  indefinite  It  could*  not  be 
extended  by  a  custom  that  such  em- 
ployment should  last  for  the  term  df 
a  year). 

[a]  ZUvstratloas. — (1)  Usage  may 
be  admitted  to  show  that  an  Indefi- 
nite contract  "at  a  weekly  salary  of 
forty  dollars  per  week"  continued 
during  the  theatrical  season  only. 
Leavitt  V.  Kennicott  157  111.  236.  41 
NE  737  [rev  54  111.  A.  633).  (2) 
When  men  are  hired,  and  no  special 
agreement  is  made  as  to  the  time 
they  are  to  work,  evidence  of  whtit 
usage  In  that  particular  employment 
Is  as  to  time  is.  proper  for  tire  con- 
sideration of  the  jury.  Gleason  v. 
Walsh,  43  Me.  397,  (3)  Evidence  of 
a  usage  that  when  a  salesman  be- 
gins a  season  without  a  special  con- 
tract he  la  deemed  to  be  employed  f6r 
six  months  was  held  admissible  to  fix 
the  duration  of  the  contragt.  Given 
V.   Charron,  15  Md.  502. 

[b]  Aa  Indeflalte  lease  may  be  ex- 
plained by  evidence  of  a  usage  fixing 
the  length  of  time  such  leases  are  to 
run.  Brlncefleld  v.  Allen,  25  Tex.  Civ. 
A.  258,  60  SW  1010. 

[c]  Klglit  of  parties  to  tenolna^ 
contraab— (1)  Usage  Is  admissible  to 
show  that  either  party  had  a  right 
to  terminate  the  contract  "for  good 
cause"  (Brown  v.  Hicks,  8  .Fed.  155), 
(2)  or  on  giving  a  month's  notice 
(Parker  v.  Ibbetson,  4  C.  B.  N.  8.  346, 
93  ECL  346,  140  Reprint  1118). 

ai.  U.  S. — Turner  v.  Tates,  16 
How.  14,  14  L.  ed.  824.  And  see  V. 
S.  v.  FlUebrown,  7  Pet.  28,  8  L. 
ed.    596. 

Cal. — Laver  v.  Hotaling,  115  Cal. 
613,   47  P  593. 

La. — White  v.  Jones,  14  La.  Ann. 
681;  Thompson  v.  Pack  wood,  2  La. 
Ann.  624. 

Miss. — Planters'  Compress,  etc., 
Co.   V.   Ireys,    16    S   386. 

N.  T.— Walls  V.  Bailey,  49  N.  T. 
464,  10  AmR  407;  Weber  v.  Klngs- 
land>  21  N.  T.  Super.  415;  Morgan 
V.   Mason,    4   E.    D.    Smith    636. 

N.  C— Hughes  v.  Knott,  138  N. 
C.  105,  50  SE  586,  3  AnnCas  903;  Bla- 
lock  V.  Clark,  137  N.  C.  140,  49  SB 
88 

Pa. — Masterson  v.  Masterson,  121 
Pa.  605.  15  A  652;  Inslee  v.  Jones, 
Brightly  76. 

Va. — Hansbrough  v.  Neal,  94  Va. 
722.    27   SE   593. 

Eng. — Great  Western  Ins.  Co.  ▼. 
Cunlliro,  L.  R.  9  Ch.  525;  Baring 
V.    Stanton.    3    Ch.   D.    502. 

39.  U.  S.— Tllley  v.  Chicago,  103 
U.  S.  155,  26  L.  ed.  374;  Cincinnati 
First  Nat.  Bank  v.  Burkhardt.  100 
U.  S.  686,  25  L.  ed.  766;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195, 
25  L.  ed.  621;  Thompson  v.  Riggs,  5 
Wall.  663,  18  L.  ed.  704;  Great  Lake 
Coal,  etc.,  Co.  V.  Selther  Transit  Co., 
220  Fed.  28,  136  CCA  110;  Municipal 
Inv.  Co.  V.  Industrial,  etc.,  Co.,  89 
Fed.   254. 

111. — ^Hedenberg  v.  Seeberger,  140 
111.  A.  618;  Currie  v.   Syndicate  Dea 
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made  must  be  showu.^'  So  where  a  statnte  lays 
down  a  certain  rule,  but  preBcribeg  that  the  parties 
may  contract  otherwise,  a  usage  will  not  take  the 
place  of  a  contract.*'  But  evidence  of  usage  is  ad- 
missible to  show  whether  or  not  an  alleged  contract 
lever  was  made.*'  And  where  the  law  may  imply  a 
contract,  usage  is  admissible  to  establish  the  terms 
thereof.'"  Thus,  by  trade  usage  a  lien  may  be  estab- 
lished,*' or  excluded."*    But  where  the  making  of 


an  express  contract  is  admitted,  and  its  terms  are 
disputed,  such  terms  cannot  be  established  by  evi- 
dence of  usage." 

[i  65]  2.  OontractB  of  Sato— ft.  Qnality  and 
DeTCription  of  GoodB.  The  meaning  of  technical 
terms,  or  of  words  not  in  themselves  technical  ex- 
cept when  used  in  a  particnlar  trade,  has  been  ex- 
plained by  evidence  of  usage  in  cases  where  the 


piUlvators,  etc.,  104  III.  A.  166.  See 
alsd  Sanford  v.  Rawllnga,  4S  111. 
92. 

Ind. — Indiana  Die-Casting  Dev.  Co. 
V.  Newcomb,  1«4  Ind.  260,  111  NB 
16. 

.  Kan. — Strong  v.  Rlngle,  96  Kan. 
673,  162  P,631;  UcSberry  v.  Blanch- 
fleld,    68    l£an.    310,    76    P    121. 

'La. — ^Jonas  v.  Itskovltch,  9  La.  A. 
(Orleans)   168. 

Me. — Ulmer  v.  Farnsworth,  80  Me. 
600,  16  A  66;  Leach  v.  Perkins,  17 
Me.  46e,  35  AmD  268. 

Mich. — Benedict  v.  Michigan  Beet, 
etc.,  Co.,  115  Mich.  627,  78  NW  802. 

Minn. — Bowe  v.  Hyland,  44  Minn. 
88,  46  NW  142:  Paine  v.  Smith,  S3 
Minn.    496,  24   NW   305. 

Miss. — ^Harper  v.  Calhoun,  8  Miss. 
203. 

Mo. — State  v.  State  Public  Service 
Commn..  269  Mo.  63.  189  SW  377: 
State  V.  Atchison,  etc.,  R.  Co.,  176 
Mo.    687,    76    SW    776,    63    LRA   761. 

N.  T. — Brady  v.  American  Mach., 
etc.,  Co.,  86  App.  Dlv.  267,  83  NTS 
663;  Connell  v.  Averlll,  8  App.  Dlv. 
624,   40  NTS   856. 

N.  C. — Moore  v.  E^son,  S3  N.  C 
668. 

Oh. — Bryson-Bedwell-Bnibacher  Co. 
V.  Archer,  18  Oh.  Clr.  Ct.  N.  S. 
437. 

Tenn. — ^American  Lead  Pencil  Co.  v. 
Nashville,  etc.,  R.  Co.,  124  Tenn. 
67,    134    SW    613,    32    LRANS    323. 

Tex. — Josey  v.  WaJterwortts  Oo., 
(Civ.  A.)   183  SW  26. 

Va. — Scott  V.  Chesterman,  117  Va. 
684,   85    SB   502. 

"While  custom  may  explain  a  con- 
tract, it  cannot  make  or  break  a 
contract."  International  Salt  Co.  v. 
Tennant,   144  111.  A.  30,  87. 

[a]  ApplloatloB  of  mis. — A  water 
company's  practice  of  notifying  its 
patrons  Of  defects  in  their  lines  did 
not  read  into  a  contract  a  custom 
which  would  require  the  company  to 
notify    a    patron    of   a   break    In   his 

grlvate  line  which  he  was  obliged  to 
eep  in  repair.  Josey  v.  Beaumont 
Waterworks  Co.,  (Tex.  Civ.  A.)  183 
SW  26. 

[b]  Xa  Oregon,  under  L«rd  L.  I  727, 
evidence  of  a  usage  or  custom  is  not 
admissible  to  add  to  a  contract. 
Oregon  Fisheries  Co.  v.  Elmore  Pack- 
ing Co.,  69  Or.  340.  138  P  862;  Bar- 
nard v.  Houser,  68  Or.  240,  137  P 
227;  Manerud  v.  Eugene,  62  Or. 
196,    124    P   662. 

[c]-  Btatnts  of  frandsw— Usage  is 
not  admissible  to  create  a  memoran- 
dum within  the  statute  of  frauds. 
That  is,  omitted  terms  and  conditions 
essential  to  a  complete  agreement 
cannot  be  supplied  by  usage.  Salo- 
mon v.  McRae,  9  Colo.  A.  23,  47  P 
409. 

33.  TT.  S. — TlUey  v.  CSilcago.  103 
U.  S.  166,  26  L.  ed.  374;  Cincinnati 
First  Nat.  Bank  v.  Burkhardt,  100 
U.  S.  686,  26  L.  ed.  766;  District  of 
Columbia  Nat.  Sav.  Bank  v.  Ward, 
100  IT.  S.  195,  26  L.  ed.  621.  See 
also  Municipal  Inv.  Co.  v.  Industrial, 
etc..  Trust  Co.,   89   Fed.   264. 

(jolo. — Salomon  v.  McRae,  9  Colo. 
A.  23.   47  P  409. 

Qa. — Cooper  v.  Berry,  21  Oa.  626, 
68   AmD    468. 

ni.— Nolan  V.  O'SuUlvan.  148  111. 
A.  316;  Currle  v.  Syndicate,  104 
111.  A.   166. 

Kan. — McSherry  v.  Blanchfleld.  68 
Kan.    310,    76    P   121. 

Ky. — Bowen  v.  Chenoa-Hignlte  Coal 


Co.,   168   Ky.   688,   182   SW  6S6. 

Me. — Ulmer  v.  Famswortb,  80  Me. 
600,    16   A   66. 

N.  J. — Schenck  v.  Griffln,  38  N. 
J.   L.   462. 

Mb  Walker  v.  Western  Transp. 
Co.,  S  Wall.  (U,  S.)  160,  18  L.  ed. 
172. 

3Bh  U.  S. — Farley  v.  Cincinnati, 
etc..  B.  Q>.,  108  Fed.  14,  47  CCA 
166. 

Conn. — Stern  v. ,  Simons,  77  Conn. 
160,  68  A  696.  ' 

N.  J.— Baer  v.  Williams,  76  N.  J. 
L.  30.  66  A  961. 

N.  T.— Standlsh  v.  Brady,  18  Misc. 
371.  41  NTS  651. 

N.  C— White  y.  Tripp,  126  N.  C. 
623,   34   SE   686.1 

Pa. — Robeson  v.  Pels,  202  Pa.  399, 
51  A  1028;  Br^merman  v.  Hayes,  9 
Pa.  Super.  8. 

But  see  John  O'Brien  Lumber  Co. 
V.  Wilkinson,  123  Wis.  272,  101  NW 
1050  (holding  that  evidence  of  gen- 
eral custom  and  usage  is  admissible 
to  explain  and  enlarge  the  meaning 
of  a  writteti  contract  actually  made, 
but  that  it  has  a  very  remote  bearing 
if  any,  in  establishing  a  different  con- 
tract, which,  if  made  through  mis- 
take, was  never  reduced  to  writing). 

[a]  IllnstrattoiM. — (1)  Usage  as 
to  the  appropriate  time  and  place  for 
express  messengers  to  board  their 
cars  was  admissible  to  show  whether 
the  implied  contract  of  a  railroad 
company  to  carry  an  express  messen- 
ger as  a  passenger  had  come  into  ex- 
istence at  a  certain  time.  Farley 
T.  Cincinnati,  etc.,  R.  Co.,  108  Fed. 
14.  47  CCA  156.  (2)  Where  an  agree- 
ment by  which  an  article  was  pawned 
Is  to  be  proved  by  the  language  and 
conduct  of  the  parties  in  the  nego- 
tiation ending  in  the  delivery  of  the 
article,  knowledge  by  the  pawnor  of 
a  general  custom  In  the  conduct  of 
the  business  of  the  pawnee  to  sell 
articles  pawned  In  the  usual  course 
of  business  at  the  end  of  six  months, 
without  notice,  may  tend  to  prove 
what  the  parties  meant  and  under- 
stpod  by  what  they  said  and  did,  and 
BO  be  relevant  to  the  issue  oi:  the 
existence  and  terms  of  the  agreement 
between  them.  Stern  v.  Simons,  77 
Conn.  160,  68  A  696.  (3)  A  consult- 
ing physician  having,'  at  the  request 
of  an  attending  physician,  visited  a 
patient  of  the  latter,  sued  the  at- 
tending physician  for  his  fees,  and 
it  was  held  that  defendant  could 
prove  the  custom  of  the  medical  pro- 
fession that  in  such  cases  the  charge 
should  be  against  the'  patient.  Baer 
v.  Williams,  76  N.  J.  L.  30,  66  A 
961.  (4)  A  Usage  that  goods  sold  to 
a  tenant  at  the  landlord's  request 
shall  be  charged  to  the  tenant  with 
the  landlord  as  surety  was  admitted, 
In  an  action  against  a  landlord,  to 
corroborate  plaintifrs  testimony  that 
the  goods  had  been  sold  at  the  land- 
lord's request.  White  v.  Tripp,  125 
-N.  C.  623,  34  SE  686.  (6)  A  usage, 
requiring  an  answer  to  be  sent  within 
twenty-four  hours  to  a  qualified  ac- 
ceptance of  an  offer  to  sell  .-ient  by 
cable  was  admisaible  to  show  that 
no  contract  had  ever  been  made.  Ro- 
beson v.  Pels,  202  Pa.  399,  61  A 
1028.  (6)  A  usage  among  physicians 
not  to  charge  each  other  for  medical 
attention  was  admissible  to  disprove 
an  implied  promise  on  the  part  of  one 
physician  to  pay  another  for  his  serv- 
ices. Bremerman  v.  Hayes,  9  Pa.  Su- 
per. 8. 


ae.  Kinney  v.  South,  etc,  Alabama 
R.  Co.,  82  Ala.  868,  3  S  llS;  Bryan 
v.  Brown,  19  Del.  504,  63  A  65;  Pos- 
tal Tel.  Cable  Co.  v.  Willis,  93  Miss. 
640,  47  S  380.  Compare  Blank  v. 
Marine  Basin  Co.,  Inc.,  178  App. 
Div.  666;  166  NTS  883  (holding  that, 
in  an  action  by  a  motorboat  owner 
against  the  proprietor  of  a  marine 
basin  to  recover  for  the  loss  of  his 
craft,  defendant's  proof  of  usage  in 
other  yacht  basins  was  competent 
on  the  issue  of  implied  contract  to 
take   care   of    the   boat). 

[a]  maartratloa.— Where  plaintiff 
sued  for  the  conversion  of  certain 
crosstles  which  he  had  delivered  on 
the  line  of  defendant's  road.  It  was 
held  that  evidence  of  a  usage  to  re- 
gard such  a  delivery  as  an  offer  to 
sell  was  admissible  to  show  that  de- 
fendant took  the  crosstles  under  con- 
tract. Kinney  v.  South,  etc.,  Ala- 
bama R.   Co.,   82  Ala.   368. 

[b]  PUoisfe  (•M.r— In  an  action 
by  a  pilot  on  an  implied  contract  to 
pay  pilotage  fees,  evidence  of  usage 
as  to  how  far  they  shall  pilot  a 
vessel,  etc.,  is  admissible.  Hunt  v. 
Carlisle,  1  Oray  (Mass.)  257;  Martin 
V.   Hilton,    9    Mete    (Mass.)    371. 

[c]  Va*  of  party  wall  .—A  usage 
In  a  city  for  those  who  avail  them- 
selves of  adjoining  walls  in  building 
to  pay  for  half  of  such  party  walls 
is  admissible  aa  conducing  to  show 
an  Implied  promise  to  pay.  Rowland 
V.  Hanna,  2  B.  Mon.   (Ky.)   129. 

37.  Barnett  v.  Warren,  82  Ala. 
557,  2  S  457;  Barney  v.  Coffin,  3 
Pick.  (Mass.)  116;  Lee  ▼.  Salter, 
Lalor    (N.   T.)    163. 

38.  Merchant  Banking  Co.  r.  Phoe- 
nix Bessemer  Steel  Co.,  6  Ch.  D. 
205. 

8*.  Ala.— WilBOn  V.  Smith.  Ill 
Ala.  170,  20  S  134;  Wilkinson  v. 
Williamson,  76  Ala.  168. 

111. — Currie  ▼.  Syndicate  Des  Culti- 
vators, etc.,  104  III.  A.  166. 

Mich. — McGraw  ▼.  Sturgeon,  29 
Mich.    426. 

Minn. — Smith  v.  Barringer,  37 
Minn.  94,  33  NW  116. 

N.  T.— Holmes  v.  Pettlngill,  60  N. 
T.  646;  Horst  v.  Lovdal.  -113  App. 
Dlv.  2'77,  98  NTS  996;  Mcintosh  v. 
Pendleton,  76  App.  Div.  621,  78  NTS 
152;  Connell  v.  AveriU,  8  App.  Dlv. 
524,  40  NTS  855;  Hlrsch  ▼.  Annin. 
28  Misc.  228,  68  NTS  1019. 
1  Wa^h. — Peyser  v.  Western  Dry 
Goods  Co.,  53  Wash.1683.  102  P  750; 
Williams  V.  Ninemire,  23  Wash.  393. 
63  P  634;  Swadling  v.  Barreson,  21 
Wash.  699,  69  P  606;  Vollrath  v. 
Oowe,   9   Wash.   374.   37   P  474. 

Wis. — ^Krueger  v.  Lake  Trading  <2o.. 
150    Wis.     669,    187    NW    776. 

[a]  XUnatrattOBs. — (1)  Where  both 
parties  agree  that  there  was  an  ex- 
press agreement  as  to  the  terms  on 
which  a  vessel  was  to  be  sailed,  bat 
differ  as  to  the  terms,  evidence  as  to 
the  general  custom  to  sail  on  certain 
terms  is  inadmissible.  Mcintosh  v. 
Pendleton,  75  App.  Div.  621,  78  NTS 
152.  (2)  Where  there  is  a  contract, 
but  a  dispute  as  to  the  contract  price, 
evidence  of  custom  Is  irrelevant  to 
the  matter  In  dispute.  Peyser  v. 
Western  Dry  Goods  Co.,  53  Wash. 
633,  102  P  750.  (3)  Where  the  un- 
contradicted evidence  showed  that  a 
parol  contract  of  sale  flx'ed  the  place 
of  delivery  either  at  a  place  claimed 
by  the  seller  or  at  another  4>lace 
claimed  by  the  buyer,  evidence  of  a 
general  custom   of  place  of  delivery 
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question  was  one  of  quality  or  of  description.*" 
Among  other  instances,*^  evidence  of  usage  has  been 
idmitted  to  show  that  the  words  "with  all  faults," 
in  a  contract  for  the  sale  of  hides,  mean  all  that 
are  not  inconsistent  with  the  identity  of  the  goods;*' 
that  under  a  contract  to  build  a  "drawbridge"  it  is 
the  common  understanding  among  persons  skilled  in 
bridge  building  that  the  bridge  should  be  so  con- 
structed as  to  be  easily  turned  in  two  or  three  min- 
utes by  one  man;**  that  "cider,"  in  a. contract  of 


sale,  meant  the  juice  of  the  apples  as  soon  as 
pressed;**  that  "gas-fixtures"  in  a  contract  did  not 
include  meters,;*'  and  that  a  certain  glass  is  known 
in  the  market  as  "German  cylinder  glass."*" 

[}  66]  b.  Qiumtity,  Terms,  and  Price.  In  like, 
manner  and  for  like  reason  evidence  of  usage  on 
the  question  as  to  quantity,  terms,  and  price  is  ad- 
missible.*^ Thus,  where  a  contract  called  for  "sixty 
thousand  cubic  feet  square  white  oak  lumber,"  a 
custom  in  the  market  to  reject  fractions  of  a  foot 


was  inadmlasible.  KrueKer  T.  Lake 
Trading  Co.,  ISO  Wis.  &69.  117  NW 
77«. 

Ml  U.  8. — South  Bend  Iron-Works 
Co.    V.    Cothrell,    81    Fed.    254. 

Cal.— Merehln  v.  Ball,  68  Cal.  206, 
c  p  S86 

Conn. — F«rrls  T.  Comstock.  88  Conn. 
513. 

Ga— Klrby  Planing-MlU  Co.  v. 
Hughea,   11    Ga.  A.    646,   76   SB  1069. 

111. — CfalcaKo  Portland  Cement  Co. 
V.  Hofman,   168   111.  A.   71. 

Ind. — Oandy  v.  Seymour  Slack 
Suve  Co.,  (A.)  90  NK  916. 

Iowa»— Coulter  Mfg.  Co.  v.  Ft. 
Dodge  Grocery  Co.,  97  Iowa  616,  « 
.VW  87S. 

Haas. — ^W.  T.  TUden  Ca  v.  Densten 
Hair  Co.,  216  Mass.  3Z8,  108  NB 
»ie;  Page  v.  Cole,  120  Mass.  37; 
Sweet  V.  Shumway,  102  Mass.  365, 
9  AmR  471. 

Uich.— Buscta  T.  Pollock,  41  Mich. 
«4.  1  NW  921. 

Minn. — Merchant  v.  Howell,  63 
Minn.   295,    65    NW    131. 

Mo.— Whltmore  v.  Coates,  14  Mo. 
9. 

Nebr. — ^Hayden  v.  Frederlckson,  66 
Nebr.  166,  76  NW  630. 

N.  J. — ^Barton  Va  MoKelway,  22 
N.    J.    L.    166. 

N.  T.— Sawyer  v!  Dean,  114  N.  T. 
489,  21  NE  1012;  Baker  v.  Squler, 
1    Hun     448. 

N.  C— Llttlelohn  v.  OUchrist,  8 
N.  C.  393.  • 

Tex. — Parks  v.  O'Connor,  70  Tex. 
J77,  8  8W   104. 

Vt.— Walt  V.  Fairbanks,  Brayt.  77. 

Va.— Ragland  ▼.  Batler,  18  Gratt. 
<59  Va.)    323. 

Wla. — Ganson  v.  Madifran,  16  Wis. 
144.  82  AmD  669. 

Eng. — ^Lucas  v.  Brlstow,  55.  B.  A 
E.  907.  96  ECL  907,  120  Reprint  747; 
Mackenzie  v.  Dunlop,  3  Macq.  22; 
Mitchell   T.   Henry,    24   Sol.   J.    689. 

Ont.— Spring  v.  Cockbum,  19  U.  C. 
C    P    63 

[a]  mvstnitloBS. — (1%  Where  one 
contracted  to  sell  "1170  bales  of  gam- 
bler," and  the  purchaser  refused  to 
receive  the  bales,  evidence  was  held 
admissible  to  show  that  by  the  usage 
of  the  trade  a  bale  of  Igambler  was 
understood  to  mean  a  package  of  a 
particular  description,  and  that  the 
contract  was  not  eatisfled  by  a  tender 
of  packages  of  a  totally  dlfTerent  sise 
and  description.  Gorrissen  v.  Perrln, 
J  C.  B.  N.  S.  681,  89  ECL,  681,  140 
Reprint  583.  (2)  And  on  a  sale  of  "18 
pockets  Kent  hops,  at  lOOs,"  evi- 
dence may  be  given  that  by  the  usage 
of  the  hop  trade  a  contract  so  worded 
means  one  hundred  shillings  a  hun- 
dredweight. Spicer  V.  Cooper,  1  Q. 
B.  424.  41  ECL.  608,  118  Reprint  1195. 
<3)  So  In  a  contract  for  the  sale  of 
"all  patterns  that  are  staple  and 
down  to  date,"  evidence  regarding  the 
standard  usually  adopted  by  the  trade 
In  selecting  and  purchasing  such  pat- 
terns is  admissible.  Hayden  -  v. 
FVederlckson,  66  Nebr.  156,  75  NW 
530.  (4)  On  a  contract  for  the  sale 
of  "prime  barley,"  the  quality  called 
for  by  such  terms  may  be  ascertained 
by  mercantile  usage.  Whltmore  v. 
Coates,  14  Mo.  9.  (6)  So  as  to  "strict- 
ly choice"  apples  (Long  v.  J.  K. 
Armaby  Co.,  48  Mo.  ,A.  253),  (6) 
and  "yearlings"  in  the  cattle  busi- 
ness fParks  V.  O'Connor,  70  Tex.  377, 
8  SW  104).  (7)  So  evidence  Is  ad- 
missible to  show  the  meaning  of 
"product,"    in    an    instrument    which 


recited:  "Received  from  teams  in 
our  pork  house.  No.  114  West  Harri- 
son street,  280  hogs,  weighing  45,546 
pounds,  the  product  of  which  we 
promise  to  deliver  to  the  order  of 
Messrs.  Stevens  &  Brother  Indorsed 
hereon.  O.  &  3.  Stewart."  Stewart 
V.  Smith.  28  111.  397.  (8)  And  it  may 
be  shown:  That  "300  bales  S.  F. 
drills,  TA:  100  cases  blue  do.  8%," 
mean  the  first  quantities  at  seven 
and  one-quarter,  and  eight  and  three- 
quarter  cents  a  yard.  Salmon  Falls 
Mfg.  Co.  ▼.  Goddard,  14  How.  (U.  S.) 
446.  14  L.  ed.  493.  (9)  That  "mess 
pork  of  Scott  &  Co."  means  mesa 
pork  manufactured  by  Soott  A  Co. 
Powell  V.  Horton,  2  Blng.  N;  Cas. 
668,  29  ECL  710,  132  Reprint  257. 
(10)  That  oil  Is  "wet"  if  It  contains 
any  water,  however  little.  Warde  v. 
Stuart,  1  C.  B.  N.  S.  88,  87  ECL  88, 
140  Reprint  36.  (11)  And  the  follow- 
ing terms  in  written  contracts  of  sale 
have  been  explained  by  parol  evi- 
dence of  usage:  Copper-fastened  ves- 
sel. Shepherd  v.  Kaln,  5  B.  &  Aid. 
240,  7  ECL  137.  106  Reprint  1180; 
Schneider  v.  Heath,  8  C^mpb.  608. 
(12)  "Standard  1906"  lumber.  Klrby 
Planing  Mill  Co.  v.  Hughes,  11  Ga, 
645,  75  SE  1059.  (13)  No.  1  and 
No.  2  staves.  Gandy  v.  Seymour 
Slack  SUve  Co.,  (Ind.  A.)  90  NE  916. 
(14)  "No  waney  stock"  in  sale  of 
yellow  pine  lumber.  Burton  v.  Jen- 
nings, 186  \Fed.  382,  107  CCA  488 
[certiorari  den  220  U.  S.  613,  81 
set  717,  56  L.  ed.  610],  (15)  Mer- 
chantable pine  timber.  Ragland  v. 
Butler,  18  Gratt.  (59  Va.)  323.  See 
also  Jones  v.  Clarke,  2  H.  &  N.  726, 
167  Reprint  299  (pitch  pine  timber). 
(16)  Prime  logs.  Spring  v.  Cock- 
bum,  19  U.  C.  C.  P.  63.  (17)  No.  1 
log.  Busch  V.  Pollock,  41  Mich.  64, 
1  NW  921.  And  see  Hopkins  v.  San- 
ford,  41  Mich.  248,  2  NW  39.  (18) 
"Gtood  team,"  in  a  contract  for  a 
mower  which  should  be  "capable, 
with  one  man  and  a  good  team,  of 
cutting  and  raking  oft  ,  .  .  from 
twelve  to  twenty  acres  of  grain  a 
day."  Ganson  v.  Madlgan,  16  Wis. 
144,  82  AmD  659.  (19)  Best  E  X 
F  F  madder.  Dana  v.  Fiedler,  1  E.  D. 
Smith  463  [aft  12  N.  Y.  40,  62  AmD 
130].  (20)  One  hundred  and  fifty 
tons  of  soft  Ehigllsh  lead,  Walker, 
Parker  &  Walker  brand.  Pollen  v. 
Le  Roy,  80  N.  T.  640.  (21)  "Fresh 
seed,"  In  a  contract  for  onion  seed. 
Ferris  v.  Comstock,  38  Conn.  613. 
(22)  "Calf  hair."  W  T  Tllden  Co. 
v.  Densten  Hair  Co..  216  Mass.  323, 
103  NE  916.  (23)  "Good  merchant- 
able shipping  hay."  Fitch  v.  Carpen- 
ter, 43  Barb.  (N.  Y.)  40.  (24)  Test  36 
to  37  pounds  per  bushel.  Richard- 
son v.  Cornforth,  118  Fed.  325,  65 
CCA  341.  (25)  Good  custom  cow- 
hide boots.  Walt  v.  Fairbanks,  Brayt. 
(Vt.)  77.  (26)  Winter  strained  lamp 
oil.  Hart  V.  Hammett>  18  Vt.  127. 
(27)  As  to  the  meaning  of  recitals  of 
registry  In  a  bill  of  sale  of  a  stal- 
lion. Sharp  V.  Sturgeon,  66  Mo.  A. 
191. 
41.     See  supra  note  40. 

45.  Whitney     v.     Boardman,     118 
Mass.  242. 

43.  Florida    R.    Co.    v.    Smith.    21 
Wall.   (U.  S.)  265.  22  L.  ed.  613. 

44.  Studdy   v.   Sanders,    5   B.  &  C. 
628.    11   ECL   614,    108    Reprint    234. 

46.  Downs  v.  Sprague,  1  Abb.  Dec. 
(N.    Y.)    550,    2    Keyes    57. 

46.     Mixer    v.     CJoburn,     11     Mete. 
(Mass.)    659,   45  AmD  280. 


4!T.  V.  S.— Brent  v.  Chas.  H.  Lilly 
Co.,  202  Fed.  336;  U.  S.  T.  Kerr,  196 
Fed.  503;  Albion  Phosphate  Mln.,  etc., 
Co.  V.  Wyllie,  77  Fed.  541,  23  CCA 
276;  Mlantlnomi,  17  F.  Cas.  No.  9.621, 
3   Wall.   Jr.    46. 

Ala.— Loval  V.  Wolf,  179  Ala.  606, 
60    S    288. 

Conn. — Smith  v.  Russell  Lumber 
Co.,    82   Conn.    116,    72  A   677. 

D.  C. — Bragg  v.  Bletc.  7  D.  C 
lOS,   110. 

Ga. — Strickland  v.  Richardson,  136 
Ga.  613,  69  SE  871;  Louisiana  Red 
Cypress  Co.  v.  GUniore,  13  Ga.  A. 
472,    79    SE    379,    380    [clt    Oc]. 

Ind. — ^Rastetter  v.  Reynolds,  160 
Ind.    133,    66    NE   612. 

Ky. — Mercer  v.  Hlckman-Ebbert 
Co.,    105    SW    441.    82    KyL    230. 

Me.^Heald    v.    Cooper,    8    Me.    32. 

Md.— ^Pinckney  v.  Dambmann.  78 
Md.  173,  19  A  450. 

Mass. — Miller  v.  Stevens.  100  Mass. 
518,    97    AmD    123,    1    AmR   1<9. 

Mich. — Floyd  T.  Mann.  146  Mich. 
356,   109   NW  679. 

Mo. — Soutier  v.  Kellerman,  18  Ma 
609.  ' 

Mont. — Hayes  v.  Union  Mercantile 
Co..  27  Mont.  264,   70  P  876. 

N.  H.— George  v.  Joy,  19  N.  H. 
644. 

N.  Y. — Smith  V.  Cnewes,  114  N.  T. 
190,  21  NE  160,  11  AmSR  627,  4  LRA 
892  [rev  16  NYS  6];  Goodrich  v. 
Stevens,  5  Lans.  230. 

N.  C. — McKlnney  v.  Matthews,  166 
N.    C.    576,    82    SE    1036. 

Pa. — Morris  v.  Supplee,  208  Pa. 
263,  57  A  566;  Guillon  v.  Earnsbaw. 
169    Pa.    463,    32    A    545. 

Vt — Humphreysville  Copper  Co.  v. 
Vermont  Copper  Mln.  Co.,  83  Vt  92. 

Va.— Allen  v.  Crank,  23  SE  772. 

Wash. — C^arstens  v.  Nut  House,  96 
Wash.   50.   164  P  7»0,   772    [clt  Cyc]. 

Wis. — Vollmar,  etc.,  Co.  v.  Bay  Held 
Mill  Co,,  146  Wis.  412.  131  NW  899. 

Eng. — Smith  v.  Wilson,  3  B.  &  Ad. 
728,  23  ECL  819,  110  Reprint  266; 
Fawkes  v.  Lamb,  8  Jur.  N.  S.  385. 

[a]  ninstrwtloiia. — (1)  Where  a 
contract  for  the  sale  of  lumber  pro- 
vided that  the  buyers  agreed  to  ship 
all  of  It  by  Oct.  15,  1905,  "or  pay 
for  the  same  on  estimate,"  pi^rol  evi- 
dence of  a  trade  custom  and'  usage 
to  place  such  a~  provision  In  similar 
contracts  In  the  district,  and  that  It 
required  the  buyers  to  pay  the  esti- 
mated value  of  lumber  unshipped  on 
the  date  specified,  was  admissible. 
Vollmar,  etc.,  Co.  v.  Bayfield  Mill 
Co.,  146  Wis.  412.  181  NW  899.  (2) 
Where  a  contract  for  the  sale  of  cot- 
ton stated  the  terms  as  "cash  basis, 
note  at  60  days  from  date  of  ship- 
ment of  each  100  bales,  interest  add- 
ed," evidence  was  admissible  that  by 
a  trade  custom  the  purchaser  could 
pay  either  In  cash  or  by  a  note  drawn 
to  his  order  and  Indorsed  by  him. 
Morris  v.  Supplee,  208  Pa.  253,  57 
A  566.  (3)  Evidence  of  a  general 
usage  in  sales  on  credit,  where  the 
time  for  commencement  of  deliveries 
Is  not  stated  In  the  contract,  that  the 
delivery  of  the  goods  was  to  be  con- 
current with  payment,  was  admissi- 
ble. Barrle  v.  Qulnby,  206  Mass.  269. 
92  NE  451.  (4)  The  words,  "con- 
signed 6  mo.,"  may  be  shown  to  mean 
that  the  goods  were  consigned  if 
returned  in  six  months;  but  that  If 
not  so  returned  they  were  regarded 
as  sold.  George  v.  Joy,  19  N.  H. 
544.  (5)  On  a  contract  for  lumber, 
evidence  Is  admissible  to  show  that  In 
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in  its  measurement  was  held  to  be  admissible.** 
And  where  goods  were  "to  be  taken  by"  a  certain 
time,  castom  is  admissible  to  show  that  these  words 
meant  as  the  purchaser  might  from  time  t6  time 
specifically  order,  and  that  if  all  were  not  ordered 
within  the  time  specified,  it  was  customary  to  send 
the  purchaser  a  bill  for  the  balance,  and  to  hold  such 
balance  subject  to  his  order  for  a  reasonable  time.*' 
So  usage  has  defined  a  cord  of  wood  to  mean  one 
hundred  and  twenty-eight  cubic  feet.""  It  has  also 
defined  the  manner  of  weighing  paper  in  the  paper 
trade."'  So  it  is  competent  to  show  that  ten  ounces 
of  silk  thread  signified  between  dealers  not  a  full 
pound  but  a  trade  pound.^^  Again  it  is  competent 
.to  show  by  commercial  usage  that  the  words  "net 
balance"  mean  the  balance  of  the  proceeds  after  de- 
ducting the  expenses  incident  to  the  sale;'*  that 
the  word  "terms  cash"  in  a  bill  of  goods  imply 
that  a  discount  would  be  made  if  it  was  paid  in  six 
months;'*  that,  where  goods  are  sold  to  a  broker 
at  a  certain  price  ' '  cash, ' '  a  discount  is  allowed ;" 
that  "about"  so  many  tons  of  hemp  has  a  definite 
meaning  when  used  in  a  delivery  order;"  that  a  eon- 
tract  for  the  sale  of  gold  "short"  means  a  sale  of 
that  which  the  seller  does  not  at  the  time  have,  but 
which  he  expects  to  be  able  to  purchase  at  a  lower 
price;"  that  the  word  "honored"  means  paid,  and 
not  accepted,  in  the  phrase  in  a  merchant's  letter, 


"when  the  bills  are  duly  honored";"  that  upon  a 
note  payable  in  cotton  yam,  at  "wholesale  factory 
prices,"  a  certain  discount  is  allowed  by  manufac- 
turers and  dealers;"  and  that  on  a  sale  "on  note 
with  approved  security"  negotiable  notes  are 
meant.**'  And  evidence  of  usage  has  been  admitted 
to  show  the  meaning 'of  "your  wool,"  in  a  written 
offer  to  buy  "your  wool,  16s  per  stone,  delivered  in 
Liverpool";"  of  the  words  "ex  boats  Spencer  and 
Gait,"  in  a  contract  for  "two  boat  loads  western 
mixed  corn,  in  Barber's  stores,  Clinton  wharE  ex 
boats  Spencer  and  Oalt";  '^  of  "season,"  in  a  con- 
tract for  the  delivery  of  ^rain  "the  coming  sea- 
son";'* of  "month";**  of  "for  shipment  in  June 
or  July";"  of  "to  be  paid  for  in  from  six  to  eight 
weeks";"  of  "on  freight";"  of  "bale";"  and 
of  ' '  six  per  cent  off  for  cash. ' '  ••.  So  as  to  "  buyer 's 
option,""  "on  approval,""  and  "iinmediate  de- 
livery." ^^  And  abbreviations  and  ambiguous  ex- 
pressions as  to  the  price  in  a  written  contract  are 
properly  explained  by  proof  as  to  the  customary 
meaning  of  such  characters  or  contractions.^'' 

[$  67]  8.  Contracts  for  Work  and  Uaterials. 
Contracts  for  work  to  be  performed  and  materials 
to  be  furnished  are  the  frequent  subject  of  con- 
struction by  evidence  of  usage.''*  As  for  example,, 
usages  as  to  the  measurement  of  brickwork,^'  stone- 


the  phrase  "1000  feet  In  each  raft," 
the  words,  "1000  feet"  mean  linear 
measure.  Brown  v.  Brooks,  26  Pa. 
210.  (9)  A  contract  which  provides 
for  the  sale  of  "all  the  timber"  six 
Inches  in  diameter,  but  which  is  si- 
lent as  to  laps,  passes  the  laps  also 
by  the  local  custom  and  usage  of 
lumbermen.  Allen  v.  Crank,  (Va.) 
2J  SE  772.  (7)  Where  loss  are  to 
be  sold  at  a  certain  price  for  so 
much  lumber  as  they  are  "estimat- 
ed" to  make,  the  mode  of  estimating 
is  to  be  shown  by  custom.  Heald 
V.  Cooper,  8  Me.  32.  (8)  Defendants 
are  entitled  to  show  the  existence  of 
a  general  usage  in  the  grain  trade 
that  the  weight  of  sacks  was  not  to 
be  deducted  on  sale  of  grain  as  af- 
fecting the  construction  of  a  contract 
for  a  sale  of  oats.  U.  S.  v.  Kerr,  196 
Fed.  603.  (9)  In  an  action  in  which 
a  buyer  claimed  damages  for  breach 
of  a  contract  to  sell  Ave  carloads  of 
lumber,  evidence  of  common  usage 
was  permissible  to  show  of  what  a 
carload  of  lumber  consisted.  Floyd 
V.  Mann,  146  Mich.  356,  109  NW 
679.  (10)  "Where  defendant  ordered 
of  plalrttlfTs  certain  elm  strips  "114  x 
1x7  feet  long,"  and  the  order  was  ac- 
cepted, it  was  competent  to  show  in 
an  action  thereon  that  by  us^ge 
among  lumber  dealers  in  that  locality 
strips  such  as  those  ordered  Were 
sawed  In  the  green,  the  dimensions 
being  determined  at  that  time,  and 
with  the  understanding  that  they 
would  shrink  and  be  smaller  when 
dried,  such  showing  not  tending  to 
contradict  the  written  contract,  but 
to  explain  It.  Rastetter  v.  Reynolds, 
160    Ind.    133,    66    f^E    612. 

[b]  Application  of  rala^— Where  a 
custom  In  the  potato  trade  exists  to 
pay  for  each  carload  of  potatoes 
shipped  separately,  a  breach  of  con- 
tract caused  by  a  shortage  In  one  car 
is  severable,  giving  rise  to  a  claim 
for  compensation,  but  not  to  a  right 
to  treat  the  whole  contract  as  brok- 
en. Roach  v.  Lane,  226  Mass.  598, 
116  NE  470. 

48.  Merlck  v  McNally,  26  Mich. 
374.  And  see  McOraw  v.  Sturgeon, 
29   Mich.   426. 

49.  Atkinson  v.  Truesdell.  127  N. 
Y.  230,  27  NR  844  faff  57  N.  Y. 
Super.   226,  6  NYS  h09^. 

50.  Kennedy    v.    Oswego,    etc.,    B. 


Co..  67  Barb.  (N.  Y.)  169.  And  see 
McManus  v.  Louden,  S3  Minn.  339, 
55  NW  189. 

SI.  Everitt  v.  Indiana  Paper  Co., 
25    Ind.    A.    287,    57    NE    281. 

53.     Baer  v.  Glaser,  90  Mo.  A.  289. 

63.  Evans   V.   Wain,   71   Pa.   69. 

64.  George  v.  Joy,  19  N.  H.  544. 

65.  Drury  v.  Young,  68  Md.  646, 
42  AmR  343. 

66.  Moore  v.  Campbell,  2  C.  L.  R. 
1084.    10   Exch.    323,   156   Reprint   467. 

57.  Appleman  v.  Fisher,  34  Md. 
540. 

58.  Lucas  V.  Oroning,  2  Marsh. 
460,  1  Stark.  391.  2  BCL  161,  7 
Taunt.  164,  2  ECL  308,  129  Reprint 
66. 

68.  Avery  v.  Stewart,  2  Conn.  69, 
7  AmD   20. 

eo.  Frum  v.  Keeney,  109  Iowa  393, 
80  NW  607. 

61.  Macdonald  v.  Longbottom,  1 
E.  &  B.  977,  102  ECL  977,  120 
Reprint  1177. 

68.  Hay  v.  Leigh,  48  Bart).  (N. 
Y.)  393.  And  see  Rhoades  v.  Cast- 
ner,  12  Allen  (Mass.)  130  (meaning 
of  "water,  9%  feet"  in  order  for  car- 
go of  coal). 

63.  Myers  v.  Walker,  24  III.  133'. 

64.  Simpson  v.  Margitson,  11  Q.  B. 
23,  63  ECL  23,  116  Reprint  388. 

65.  Alexander  v.  Vandersee,  L.  R. 
7  C.   P.   530. 

66.  Ashforth  v.  Redford,  L.  R.  9 
C.    P.    20. 

67.  Cutwater  v.  Nelson,  20  Barb. 
(N.    Y.)    29. 

68.  Ellis  V.  Casey,  4  Ala.  A.  618, 
58  S  724;  Taylor  v.  Brlggs,  2  C.  & 
P.  525,  12  ECL  712,  M.  &  M.  28,  22 
ECL   463. 

69.  LInsley  v.  Lovely.  26  Vt.  123. 

70.  Hackett  v.  Smith,  4  WklyNC 
(Pa.)    475.     . 

71.  Smltli  V.  Clews,  114  N.  Y.  190, 
21  NE  160.  11  AmSR  627.  4  LRA 
892   (consignment  of  diamonds). 

73.     Neldon     v.     Smith,     36     N.     J. 
L.  148. 
.  73.     See  cases  infra  this  note. 

[a]  Bxprasslona  oonatnwd.— (1) 
Costs.  Gray  v.  Harper,  10  F.  Cas. 
No.  5,716,  1  ,Story  674.  (2)  Best  E  X 
F  F  madder,  12%.  Dana  v.  Fiedler, 
12  N.  Y.  46.  62  AmD  130.  (3)  Cost 
price.  Herat  v.  Comeau,  31  N.  Y. 
Super.  690.  (4)  At  the  rate  of  one 
100    plus    dolls,   per   ton.     Taylor   v. 


Beavers,  4  E.  D.  Smith  (M.  T.)   216. 

(5)  Five    per    cent,    advance.      Cole- 
v.    Wendel,    8    Johns.     (N.    Y.)     116. 

(6)  Cas.    Farmers',  etc.  Bank  v.  Day, 

IS    Vt.     86.       m     "40    of    3 681." 

Copper   V.    Smith,    16    East   108.  104 
Reprint  783.  i 

74.  See  Todd  v.  Howell,  47  Ind. 
A.  665,  96  NE  279  (character  of  ma- 
terial to  be  furnished  a  carpenter  by 
the  owner);  Elastern  Granite  Co.  v. 
Helm,  89  Iowa  698.  67  NW  437  (hold- 
ing that  evidence  that  it  is  usual  to 
use  the  Latin  letter  In  German  in- 
scriptions on  granite  monuments  is- 
admisslble  to.  show  compliance  with 
a  contract  for  the  erection  of  a  gran- 
ite monument,  inscriptions  tiiereon  to 
be  in  German);  Florence  Uach.  Co. 
v.  Daggett.  136  Mass.  682  (making 
castings  from  patterns  furnished); 
McDonnell  v.  Ford,  87  Mich.  198,  49 
NW  645  (charges  for  men  working  on 
Jobs  taken  by  the  day);  Galr  v. 
Auerbach,  13  Misc.  2*4,  34  NYS  3 
(holding  that,  in  an  action  on  a  con- 
tract for  the  manufacture  of  candy 
boxes,  evidence  as  to  the  mode  in 
which  such  boxes  were  printed  and 
made  in  the*  candy  trade  is  admissi- 
ble, in  the  absence  of  a  special  direc- 
tion as  to  th^  mode  of  printing); 
Cheboygan  Dredge,  etc.,  Cte.  v.  Smith, 
25  Oh.  CIr.  Ct.  N.  S.  142  (custom 
as  to  subcontractor  bearing  portion 
of  expenses).  See  also  cases  infra 
notes   75-96. 

[al     A  Mnsna  onatoa  pMi««IUar 
•moBf   oraaary   ooatraeton    is    ap-- 
pllcable  to  contracts  with  the  govern- 
ment.     Lyons    v.    U.    S.,    30    Ct.    CI. 
352. 

[b1-  Wliere  poUshsa  mazWe  Blaba 
of  •  oartaln  thlokness  were  ordered, 
it  was  held  proper  to  prove  that  in 
the  marble  trade  such  an  order  m^ns 
slabs  of  the  stated  thickness  as  they 
come  from  the  saw,  and  does  not  re- 
quire them  to  he  of  such  thickness 
when  prepared  for  use.  Evans  ▼. 
Western  Brass  Mfg.  Co.,  118  Mo.  548. 
24    SW   176.  .^^ 

[c]  m  •  contract  to  oonstmet  "vwo  - 
hoilszs  aad  a  oyllndar  for  a  steam 
engine,"  it  may  be  proved  that  those 
terms,  used  as  terms  of  the  trade, 
meant  the  entire  engine.  James  v. 
Bostwlck,  Wright    (Oh.)    143. 

76.  Walker  v.  Syms,  118  Mich.  183. 
76    NW   320;    Long   v.    Davidson,    101 


VormUat 


I,  tLtmilagmmitM  and  ohnafas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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work,"  plaatering/T  grading  and  fllHag,'*  excava- 
tion," or  brick  paving.*®  As  to  the  performanee  of 
contracts  for  grinding  sugar;"  or  for  cutting,**  haul- 
iag,"  sawing,**  or  towing  *'  logs ;  for  the  manuf ac- 
tnre  of  goods;*"  or  for  drilling  wells.*^  Likewise 
usages  as  to  payments  for  clearing  land  **  or  erect- 
ing steel  work,*"  have  been  shown.  So  also  a  con- 
tract requiring  "brick  to  be  laid  close,  and  joints 
thoroughly  flushed  with  mortar"  may  be  controlled 
by  a  custom  among  bricklayers  of  the  locality  which 
gives  meaning  to  the  term  "flushed."*"  Where 
by  a  building  contract  plaintiff  agreed  to  make  cer- 
tain alterations  and  repairs  upon  defendant's  house, 
for  which  the  latter  agreed  to  pay  a  certain  amount 
"per  day"  for  each  man  employed,  it  was  held  com- 
petent to  show  a  usage  among  carpenters  that  ten 
.  hours  constituted  a  "day's  work,  and  that  he  was 
entitled  to  charge  one  and  one-fourth  day  for  every 
period  of  twenty-four  hours  within  which  the  men 
wrought  twelve  and  a  half  hours."**  So  where 
a  contract  for  the  erection  of  a  building  specifies  the 
dimensions  of  the  walls,  floors,  etc.,  bnt  says  nothing 
about  the  roof,  it  may  be  shown  by  evidence  of  the 
custom  of  the  trade  that  such  a  contract  did  not 
call  for  a  tin  roof,  or  indeed  for  any  roof.'*  And 
on  a  similar  principle  and  for  the  same  reasons,  evi- 
dence of  nsf^  has  been  received  to  prove  the  mean- 


ing of  "hard-pan"  in  a  contract  to  make  excava- 
tions,** and  to  explain  the  terms  "business  card," 
"advertising  chart,"  and  the  word  " publisbfed, "  in 
an  agreement  to  pay  another  a  certain  sum  "for  in- 
serting business  card  in  two  hundred  copies  of  his 
advertising  chart,.to  be  paid  when  the  chart  is  pub- 
lished."** So  ibe  custom  of  a  printing  office  in 
correcting  proof  may  be  shown." 

[$68]  4.  Principal  and  A^emt.  Under  the  gen- 
eral rules  already  considered,  usag^  has  frequently 
been  admitted  to  interpret  contracts  arising  from 
or  creating  the  relation  of  agency.*'  For  example, 
evidence  is  admissible  to  show  th&t  the  word 
"agent"  in  the  piano  trade  includes  those  who  buy 
and  sell  pianos  on  their  own  account,"  and  as  ta 
what  share  of  commission  brokers  in  a  transaction 
aiiang  out  of  a  written  authority  are  entitled  to}** 
and  where  in  a  written  contract  of  sale  signed  by 
brokers  the  names  of  the  principals  did  not  appear, 
evidence  was  held  admissible  of  a  usage  of  trade 
that  when  a  broker  purchased  without  disclosing  the 
name  of  his  principal  he  was  liable  to  be  looked  to 
as  principal.**  So  a  usage  which  the  agents  of  a 
railroad  company  have  allowed  to  grow  up  in  the 
business  and  be  acted  on  is  binding  on  such  com- 
pany, although  contrary  to  its  established  regulations 


N.  a  17»,  7  SB  768;  Lowe  t.  Leh- 
man. 15  Oh.  St.  17»;  Welsh  v.  Hucke- 
stein,   152    Pa.^27,    25   A   138. 

[a]  JUnstnttona^— (1)  In  the  ab- 
sence of  provision  for  measurement 
in  a  building  contract,  a  custom  in 
measurinK  brick  walls  of  counting 
the  openings  made  by  doors  and  win- 
dows aa  patt  of  the  solid  wall  will 
prevail.  Walker  v.  Syms,  lis  Mich. 
183.  7C  NW  320.  (2)  The  meaning 
of  the  words  "wall  count,  solid  meas- 
ure," as  usually  understood  among 
bricklayers,  may  be  shown.  Long  v. 
Davidson,    101    H.    C.    170,    7    SB   768. 

[b]  On*  ooatntoting  to  delivmr  on* 
hBBdzed  thouaaad  bilA,  to  be  count- 
ed and  measured  according  to  the 
custom  of  bricklayers,  is  bound  to 
furnish  only  the  specifledNiumber  ac- 
cording to  such  eatlmate,  even  though 
the  number  of  brick  will  be  less  than 
one  hundred  thousand.  Brown  v. 
Cole,  45  Iowa  (01;  Brunold  v.  Olasser, 
25  Misc.  285,  63  NTS  1021;  Sweeney 
T.  Thomason,  9  Lea  (Tenn.)  369,  42 
AmR  «76. 

[c]  VMtor  »  oMttnMt  to  pay  ao 
aneh  "wan  xnaanxe"  for  bilok  work, 
and  where  those  words  have  ac- 
quired a  particular  meaning  by  local 
usage,  which  is  shown  to  have  been 
so  general,  uniform,  and  frequent  as 
to  warrant  an  inference  that  the  own- 
ers had  knowledge  of  and  contracted 
with  reference  to  the  usage,  the 
sense  of  the  instrument  may  be  ex- 
plained by  parol  evidence.  Packard 
V.  Van    Schoick,    68    111.    79. 

n.  Ford  V.  Tirrell,  9  Oray  (Mass.) 
<01,  69  AmD  297;  BHtcslmmona  v. 
Academy  of  Christian  Brothers,  10 
Mo.  A.  695  [aff  81  Mo.  37];  St.  Mar- 
tin V.  Thrasher,   40  Vt.   460. 

[a]  ZUastratum. — ^Where  A  and  B 
entered  into  a  contract  by  which  A 
*a8  to  cut  and  fit  the  stone  for  walls 
of  a  tunnel  at  a  specified  price  per 
foot,  "the  face  of  the  work  that 
shows  is  to  be  measured,  and  none 
else,"  and  A  claimed  that  "the  face 
of  the  work"  included  all  the  cut  and 
tiressed  surface  exposed,  both  hori- 
zontal and  perpendicular,  while  B  in- 
stated on  an  opposite  meaning,  the 
<lirrerence  was  settled  by  evidence  of 
»«age.  St  Martin  v.  Thrasher,  40  Vt. 
410. 

[b]  'Vsaom  woik.'^—Thtf  evidence 
ot  persons  skilled  in  mason  work  is 
admissible  to  show  whether  the  term 
"mason  work"  as  used  in  a  contract 
to  constmct  waterworks.  Includes  the 


laying  of  inlet,  suction,  and  drain 
pipes.  Blgin  y.  Joslyn,  136  111.  626. 
26  NB  1090. 

77.  Walls  V.  Bailey.  49  N.  Y.  464, 
10  AmR  407. 

78.  Collins  V.  U.  S.,  34  Ct  CI.  294 
(shrinkage  of  excavated  matter  min- 
gled with  Ice  and  snow  deposited  in 
a  fill  during  winter  time). 

n.  stover  V.  Springfield,  167  Mo. 
A.  328,  162  SW  122;  Weight  V.  West- 
ern Canada  Ace,  etc.,  Ins.  Co..  Ltd., 
20  B.  C.  321. 

aa  Cole  V.  Skrainka,  37  Mo.  A. 
427;  Pittsburgh  v.  O'Neill,  1  Pa.  342 
[apparently  overr  Jordan  v.  Mere- 
dith, 3  Yeates  (Pa.)  318,  2  AmD  373]. 

81.  Lorenso  v.  Sugar  Co.,  5  Porto 
Rico  Fed.  96.  And  see  Loftus  v.  Ri- 
ley, 83  Iowa  503,  50  NW  17  (custom 
as  to  furnishing  good  in  lieu  of  de- 
fective granite  blocks). 

88.  Thomas  v.  Charles,  (Ky.)  119 
SW  762;  McKinney  v.  Matthews^  166 
N.  C.   576,   82  SB  1036. 

83.  Kteldsen  v.  Wilson,  77  Mich. 
46,  43  NW  1064  (scaler's  charges). 

8«,  Harris  v.  Rathbun,  2  Abb. 
Dec.  (N.  Y.)  326.  2  Keyes  312  (hold- 
ing that,  in  a  contract  to  saw  lumber, 
and  to  retain  any  spoiled,  it  is  com- 
petent to  show  thaf  "spoiled  lumber" 
is  such  as  is  rendered  umnarketable). 

86.  Karwick  v.  Plckands,  171  Mich. 
463,  137  NW  219;  McLean  v.  San- 
dusky Lumber,  etc.,  Co.,  160  Mich. 
324,  125  NW  31. 

86.  Oswego  Falls  Pulp,  etc.,  Co.-  v. 
Stacker  Llth.  Co.,  215  N.  Y.  98,  109 
NE  92,  LRA1916B  1257  [aff  155  App. 
Div.    841  mem,    140   NYS   1134   mem]. 

87.  Amsler  v.  Bruner,  173  111.  A. 
337,  346;  McCann,  etc..  Drilling  Co.  v. 
Busch-Bverett  Co.,  131  La.  888,  60  S 
605. 

88.  McCarthy  v.  McArthur,  69  Ark. 
313,    63, SW  66. 

88.  Vulcan  Iron  Works  v.  Cook,  16 
Cal.  A.  410,  114  P  995. 

9a  Laycock  v.  Parker,  103  Wis. 
161,  79  NW  827. 

91.  Hinton  v.  Looke,  6  Hill  (N.  Y.) 
437. 

88.     Reynolds  v.  Jordan,  6  Cal.  108. 

93.  Currier  y.  Boston,  etc.,  R.  Co., 
34  N.  H.  498;  Dickinson  v.  Fough- 
keepsle  Water  Comrs.,  2  Hun  (N.  Y.) 
615;  Dubois  v.  Delaware,  etc.,  R.  Co., 
12  Wend.  (N.Y.)  334  [aff  15  Wend.  87 J. 

84.  Stoops  V.  Smith,  100  Mass.  63, 
1  AmR  85,  97  AmD  76.  Compare  Zer- 
rahn  v.  Ditson,   117  Mass.   563. 

M.    Graham    v.    Myers,    67    Mich. 


277,  34  NW  710. 
•a    Hichhora  v.  Bradley,  117  Iowa 

130,  90  NW  592;  Garfield  v.  Peerless 
Motor  Car  Co.,  189  Mass.  395,  75  NB 
696;  Christopher  v.  Hechheimer,  127 
Mich.  451,  86  NW  969;  Oodefroy  v. 
Hupp,  93  Wash.  371,  160  P  1056.  See 
also  supra  {   51. 

[a]  ninatratlona. — (1)  Where  a 
contract  appointing  plaintiff  as  de- 
fendant's exclusive  sales  agent  in  a 
cartaln  territory  did  not  contemplate 
sales  made  by  others  in  such  terri- 
tory, but  provided  for  compensation 
by  way  of  deduction  in  the  price  paid 
by  plaintiff,  evidence  of  a  usage  that 
an  exclusive  agent  was  entitled  to 
his  commission  on  all  sales  in  his 
territory,  by  whomsoever  made,  was 
not  objectionable,  in  an  action  for 
commissions  on  a  sale  made  to  a 
resident  of  plaintiff's  territory  by  de- 
fendant, as  contradicting  tne  con- 
tract, but  was  admissible  to  cover 
a  point  not  embraced  therein.  Gar- 
field V.  Peerless  Motor  Car  Co.,  189 
Mass.  395,  76  NB  695.  (2)  Where  a 
Jobber  of  cigars  contracted  to  render 
his  best  services  In  pushing  a  certain 
brand  manufactured  by  pl&lntlffs, 
and  his  agency  therefor  was  there- 
after revoked,  in  an  action  on  the 
contract  evidence  of  a  custom  as  to 
the  length  of  time  during  which  a 
Jobber  would  make  particular  efforts 
to  Introduce  a  brand  of  cigars  was 
competent,  since  the  contract  did  not 
necessarily  require  that,  as  long  as 
it  was  in  force,  defendant  should 
make  the  same  efforts  to  advertise 
the  cigar  that  he  was  required  to 
make  In  Its  first  introduction.  Hlch- 
horn  V.  Bradley,  117  Iowa  130,  90  NW 
692.  (3)  Where  a  contract  with  a 
traveling  salesman  provided  that  he 
should  receive  a  certain  commission 
on  sales,  and  be  allowed  "a  drawing 
account  of  $100  per  month;  traveling 
expenses  and  drawings  to  be  deduct- 
ed before  payment  of  commission." 
parol  evidence  was  admissible  to 
show  that,  by  a  well  defined  trade 
usage,  the  term  "drawing  account" 
meant  a  guaranty  of  commission. 
Christopher  v.  Hechheimer,  127  Mich. 
461,  86     NW  959. 

97.  Whittemore  v.  Weiss,  S3  Mich. 
348 

98.  Allan  V.  Sundiu^  1  H.  &,  C. 
123,  168  Reprint  827.  ^"TT^ 

98.  Hutchinson  v.  Tatham,  L.  R.  8 
C.  P.  482;  Humfrey  v.  Dale,  7  B.  &  B. 
266,    90    BCL    266,    119    Reprint    1246 
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and  unknown  to  its  managing  offidera.^ 

[$  69]  5.  Mines  and  Mining.  The  onstom  of 
miners  is  admissible  to  explain  the  meaning  of  words 
in  a  mining  lease.' 

[i  70]  6.  Master  and  Servant.  Evidence  of 
usage  is  admissible  to  explain  a  written  contract  of 
service  and  attach  incidents  thereto.' 

[f  71]  7.  Insurance—*.  In  OeneraL  Where 
the  sense  of  the  words  and  expressions  used  in  a 

f 


policy  is  either  ambiguous  or  obscure  on  the  face  of 
the  instrument,  or  is  made  so  by  proof  of  extrinsic 
circumstances,  parol  evidence  is  admissible  to  ex- 
plain by  usage  their  meaning  in  a  given  case.*  Bat 
evidence  of  usage  is  not  admissible  to  vary  the 
settled  leg^al  meaning  of  the  terms  employed.' 

[i  72]  b.  Marine  Insurance.  In  the  construc- 
tion of  policies  of  marine  insurance  evidence  of  usage 
has  been  freely  admitted."     So  evidence  of  usage 


atr  E.  B.  &  K  1004,  96  ECL  1004, 
20  Reprint  783].  And  see  Fleet  v. 
Murton,  L.   R.   7   Q.   B.    126. 

1.  MontgoniAry,  etc.,  R.  Co.  v. 
Kolb,  73  Ala.  396,  49  AmR  54. 

fl.  Clayton  v.  Gregrson,  5  A.  &  E. 
302,  31  ECL  623.  Ill  Reprint  1180,  1 
H.  &  W.  159,  4  K.  &  M.  602,  30  ECLi 
602,   6   N.  &  M.   694. 

As  to  fnutoBU  of  mlius  and  mla- 
inr  naarallT  see  Mines  and  Mining 
[27  Cyc  630].  And  see  Strang  v. 
Ryan,  46  Cal.  33;  Harvey  v.  Ryan, 
42  Cal.  626;  Correa  v.  Frletas,  42  Cal. 
339;  Bradley  v.  Lee,  38  Cal.  362;  Ta- 
ble Mountain  Tunnel  Co.  v.  Strana- 
han,  31  Cal.  387;  Mprton  v.  Solambo, 
etc.,  Min.  Co.,  26  Cal.  527;  St.  John 
V.  Kidd,  26  Cal.  263;  Colman  v.  Cle- 
ments, 23  Cal.  246;  Core  v.  McBrayer, 
18  Cal.  582;  Prosser  v.  Parks,  18  Cal. 
47;  English  v.  Johnson,  17  Cal.  107, 
76  AmD  574:  Roach  v.  Qray,  16  Cal. 
S8S;  Dutch  Flat  Water  Co.  v.  Moo.> 
ney,  12  Cal.  684;  Waring  v.  Crow,  11 
Cal.  366;  Packer  v.  Heaton,  9  Cal. 
568;  Hicks  v.  Bell,  3  Cal.  219;  Sulli- 
van V.  Hense,  2  Colo.  424. 

[a]  Oustoiiui  under  tha  XBsslOMi 
law. — Von  Schmidt  v.  Huntington,  1 
Cal.  55.  See  also  Kinney  v.  Vir- 
ginia Cons.  Min.  Co.,  14  F.  Cas.  No. 
7,827,  4  Sawy.  382;  Oolden  Fleece  Co. 
v.^Cable  Co.,  12  Nev.  312;  Oreamuno 
V.  Uncle  Sam,  etc.,  Co.,  1  Nev,  216; 
Mallett  v.  Uncle  Sam,  etc.,  Co.,  1  Nev. 
188,  90  AmD  484. 

3.  Colo. — Johnston-Woodbury  Hat 
Co.  v.  Ltghtbody,  18  Colo.  A.  23», 
70  P  967. 

til.— Leavitt  v.  Kennlcott,  167  111. 
235,  41   NB  737. 

Iowa. — Hlchhom  v.  Bradley,  117 
Iowa  130.  90- NW  592. 

La. — Baron  v.  Placide,  7  L«L  Ann. 
229. 

Mo. — Estes  v.  Desnoyers  Shoe  Co., 
155   Mo.  677,  66  SW  816. 

N.  T.— Newhall  v.  Appleton,  114  N. 
T.  140,  21  NE  105.  S  LRA  859;  De 
Carlton  v.  Qlaser,  172  App.  Dtv.  132, 
158  NYS  271;  Hart  v.  Thompson,  10 
App.  Dlv.  183,  4*  NYS  909;  Brown 
v.  Baldwin,  etc..  Co.,  13  NYS  893. 

Or. — McCulsky  v.  Klosterman,  20 
Or.  108,  26  P  366,  10  LRA  786. 

Utah. — Anderson  v.  Daly  Min.  Co., 
16  Utah   28.   60  P   815. 

Eng. — Reg.  v.  Stoke-upon-Trent.  5 
Q.  B.  303,  48  ECL  302,  114  R«prlnt 
1263. 

Newfoundl. — ^Kent  v.  Christopher,  6 
Newfound!.   147. 

See  also  supra  |  60. 

[a]  XUnstiatloas. — Evidence  Is  ad- 
missible to  show:  (1)  The  holidays 
to  which  the  employee  was  entitled 
by  custom.  Reg.  v.  Stoke-upon- 
Trent,  5  Q.  B.  303,  48  ECL  302,  114 
Reprint  1263.  (2)  What  "years"  and 
"week"  meant  In  a  contract  for  the 
services  of  an  actor.  Leavitt  v.  Ken- 
nlcott. 157  111.  235.  41  NE  737: 
Grant  y.  Maddox,  15  BI.  &  W.  737,  163 
Reprint  1048.  (3)  Evidence  is  admis- 
sible to  explain  the  duties  of  an  em- 
ployment under  a  written  contract; 
what  service  the  employee  was  to 
render,  where  his  work  was  to  be 
done,  what  goods  he  was  to  sell,  and 
what  hours  he  was  to  be  employed. 
Hosley  v.  Black.  28  N.  Y.  438;  Ha- 
gan  V.  Domestic  Sewing  Mach.  Co..  9 
Hun  (N.  Y.)  73;  t'rlce  v.  Mouat.  11  C. 
B.  N.  S.  508,  103  BCL  608,  142  Re- 
print 896:  Sweet  v.  Lee.  3  M.  &  G. 
452,  42  ECL  240,  133  Reprint  1220. 
(4)   Engaged  as  a  "lace-buyer."   the 


servant  may  show  that  an  order 
from  his  employer  to  fold  some  lace 
on  cards  was  not  within  his  contract, 
and  that  his  refusal  to  do  so  would 
not  justify  his  dismissal.  Price  v. 
Mouat,  supra.  (5)  Engaged  iaa  a 
traveling  salesman,  and  agreeing  not 
to  go  over  "the  same  ground"  for 
any  «ther  house,  these  words  may  be 
explained  by  parol  evidence  of  usage. 
Mumford  v.  Gethlng,  7  C.  B.  N.  S. 
305,  97  ECL  303,  141  Reprint  834. 
(6)  Usage  may  explain  what  Is  in- 
cluded In  "ship-carpenter's  work,"  as 
these  words  are  used  In  a  contract. 
CoUyer  v.  Collins,  17  AbbPr  (N.  Y.) 
467.  (7)  A  dancing  girl  was  engaged 
In  France  as  a  danseuse  for  a  New 
Orleans  theater.  It  was  held  that 
she  might  Justify  her  refusal  to 
dance  a  parlor  dance  in  full  dress  In 
the  comedy  of  "The  Serious  Fam- 
ily" by  showing  that  such  was  not 
by  custom  required  of  danseuses. 
Baron  v.  Placide,  7  La.  Ann.  229.  (8) 
Where  plaintiff  was  employed  by  de- 
fendant as  a  traveling  salesnian  for 
the  season  commencing  Dec.  1,  1897, 
evidence  of  a  known  usage  and  cus- 
tom In  the  trade  as  to  what  consti- 
tuted a  season's  employment  was  ad- 
missible. Johnston-Woodbury  Hat 
Co.  V.  Llghtbody,  18  Colo.  A.  239,  70 
P  967.  (9)  Where  a  traveling  sales- 
man's contract  entitled  him  to  ex- 
penses for  board  and  lodging  while 
on  the  road,  and  contemplated  that 
be  should  spend  part  of  his  time  at 
his  employer's  place  of  business,  U 
was  proper,  in  an  action  for  his 
wrongful  discharge,  to  allow  the  Jury 
to  take  into  consideration  the  length 
of  time  he  would  probably  have  been 
on  the  road,  according  to  the  general 
custom  of  the  trade  In  which  he  was 
engaged,  in  determining  the  amount 
he  would  be  entitled  to  for  board  and 
lodging  during  such  period.  Estes 
V.  Desnoyera  Shoe  Co.,  165  Mo.  577, 
66  SW  316.  (10)  Where  the  duration 
of  plaintifTs  employment  by  defend- 
ant was  not  flzed  by  the  contract, 
and  plaintiff  has  Introduced  evidence 
of  the  customary  duration  of  such 
contracts,  defendant  may  show  a 
custom  of  the  business  to  cancel  con- 
tracts on  certain  notice.  Hart  v. 
Thompson.  10  App.  Dlv.  183,  41  NYS 
909. 

4.  Hartford  Steam  Boiler  Inspec- 
tion, etc.,  Co.  V.  Pabst  Brewing  Co., 
201  Fed.  617,  120  CCA  46;  St.  Paul  F. 
ft  M.  Ins.  Co.  V.  Balfour,  168  Fed.  212, 
93  CCA  498;  Mooney  v.  Howard  Ins. 
Co.,  188  Mass.  375,  62  AmR  277; 
Cogswell  V.  Chubb,  167  N.  Y.  709,  6S 
NE  1124;  Astor  v.  Union  Ins.  Co.,  7 
Cow.  (N.  Y.)  202;  Colt  v.  Commercial 
Ins.  Co.,  7  Johns.  (N.  Y.)  386,  6 
AmD  282;  Sleght  v.  Rhinelander.  1 
Johns.  (N.  Y.)  192  [rev  on  other 
grounds  2  Johns.  5311;  Baker  v.  Lud- 
low, 2  Johns.  Cas.   (N.  Y.)  289. 

8.  Ocean  SS.  Co.  v.  .Stna  Ins.  Co., 
121  Fed.  882  886:  Home  Ins.  Co.  v. 
Continental  Ins.  Co.,  ISO  N.  Y.  889, 
73  NB  66.  105  AmSR  772  [affi  89  App. 
Dlv.    1,    85    NYS    262]. 

"There  is  no  room  for  the  admis- 
sion of  parol  evidence  to  construe  a 
contract  expressed  in  terms  which 
are  to  be  understood  In  their  plain, 
ordinary,  and  popular  sense.  Where, 
however,  by  some  known  usage  of 
trade,  they  have  acquired  a  peculiar 
sense,  distinct  from  the  popular 
sense  of  the  same  words,  or  where 
the     context     evidently     shows     that 


they  must  be  understood  in  some 
other  special  and  peculiar  sense,  pa- 
rol evidence  of  usage  may  be  admit- 
ted." Ocean  SS.  Co.  v.  .fitna  Ins.  Co., 
supra. 

e.     St.    Paul    F.   *   M.    Ins.   Co.    v. 
Balfour,  168  Fed.  212,  93  CCA  498. 

[a]  XII«>ttation^-Where  defend- 
ant delivered  to  plaintiffs  a  memo- 
randum with  a  "rider"  attached  that 
defendant  had  Insured  them  "under 
policy .  No.  7522"  against  war  risks 
only  on  a  flour  cargo  shipped  from 
Portland,  Oregon,  to  Japanese  ports 
on  the  steamship  Arabia,  but  no  pol- 
icy numbered  7,522  or  otherwise  was 
executed  to  plaintiff.  There  was  a 
latent  ambiguity  In  the  memorandum 
as  It  read,  with  Its  reference  to  the 
policy,  which  It  was  competent  to 
explain  by  parol,  and  evidence  was 
admissible  to  show  a  custom  In  such 
cases  that  the  standard  form  of  pol- 
icy In  use  by  the  Insurance  company 
was  understood  to  be  referred  to  i>na 
to  be  a  part  of  the  contract,  being 
retained  by  the  company  In  Its  of- 
fice, such  evidence  not  being  Incon- 
sistent with  the  writing.  St.  Paul  P. 
&  M.  Ins.  Co.  V.  Balfour,  168  Fed.  212. 
93  CCA  498.  See  Ocean  SS.  Co.  v. 
.iBltna  Ins.  Co.,  121  Fed.  882,  884 
(where  the  court -aald .''  "A  great  deal 
/nas  been  said  In  the  argument  with 
regard  to  the  looseness  and  Infor- 
mality attending  the  construction  of 
marine  Insurance  policies,  and  the 
necessity  of  admitting  testimony  by 
parol  to  explain  them.  Much  of  this 
Is  traceable  to  a  remarlc^of  Mr.  Jus- 
tice Buller  made  In  1791,  In  Brough 
V.  Whitmore,  4  T.  R.  206,  210.  100  Re- 
print 976.  viz.,  that  such  a  policy 
'has  at  all  times  been  considered  tn 
courts  of  law  as  an  absurd,-  incoher- 
ent instrument,  and  it  is  founded  on 
usage,  and  must  be  governed  and 
construed  by  usage.'  "This,  it  is  In- 
sisted, Is  as  true  now  as  it  was  then. 
The  respondent  has  not  found  It 
difficult  to  cite  from  the  early  vol- 
umes of  the  Supreme  Court  excerpts 
from  opinions  which  seem  to  conflrnt 
this  proposition.  No  less  an  author- 
ity than  Chief  Justice  Marshall  in 
Y«aton  V.  Fry,  Craneh  (U.  8.)  886. 
3  L.  ed.  117,  observed:  'Policies  of 
Insurance  are  generally  the  most  in- 
formal Instruments  which  are 
brought  into  courts  of  justice,  and 
there  are  no  instrupients  which  are 
more  liberally  construed  In  order  to 
effect  the  real  intention  of  the  par- 
ties. If  that  Intention  can  be  clearly 
ascertained.'  This  deliverance  of 
Chief  Justice  Marshall  was  made  In 
1809,  or  only  18  years  after  the  ani- 
madversion of  Mr.  Justice  Buller 
upon  Insurance  pollctea  In  the  lat- 
ter case  our  Supreme  Court  was  deal- 
ing with  a  clause  In  a  policy  which 
Insured  for  a  certain  specified  sum 
the  brig  Richard  "at  and  from  Tobago 
to  one  or  more  ports  In  the  West  In- 
dies, and  at  and  from  thence  to  Nor- 
folk,' against  'all  risks,  blockaded 
ports  and  Hlspanlola  excepted.'  It 
will  be  conceded,  we  think,  that  the° 
remark  of  the  great  chief  Justice  was 
no  aspersion  upon  the  langaage  of 
that  policy.  The  same  Illustrious  Jur- 
ist made -substantially  the  same  ut- 
terance in  the  case  of  Maryland  Ins. 
Co.  V.  Woods,  6  Craneh  (U.  8.)  29,  45. 
3  L.  ed.  143.  The  question  there  was 
whether  in  an  action  upon  a  policy  on 
property  warranted  neutral,  "proof  of 
which   to  be  required  In  the  ITnlted 
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faas  been  admitted  to  show  that  the  word  "corn"  in-' 
eludes  every  kind  of  grain  and  also  beans,  peas/ 
and  malt,*  bat  not  rice;'  that  "salt"  does  not  in- 
clude saltpeter;*"  that  the  words  "loading  offshore" 
include  loading  at  a  bridge  pier;"  that  "skins"  in- 
elude  tors;"  that  "roots"  4ire  limited  to  such  as 
are  perishable  in  their  nature,  as  beets  and  other 
garden   roots,   and   do   not   include   sarsaparilla;** 
that  insurance  upon  an  "outfit"  of  a  whaler  covers 
a  quarter  of  the  catching^;**  that  bundles  of  rods 
are  considered  as  "bar-iron";"  that  live  stock  is 
comprehended  within  the  term  "cargo";**  as  to 
what  is  a  "bale";  *^  and  as  to  the  meaning  of  "fur- 
niture,"" of  "goods,"  specie,  and  effects,"  and 
of  "sea-letter."  "    So. evidence  of  a  custom  would 
be  admissible  to  show  that  the  words  "whaling  voy- 
age"' include  the  taking  of  sea  elephants  on  the 
beaches  of  islands  and  coasts  as  well  as  the  catching 
of  whales  wherever  found;'*  that  the  word  "pro- 
ceeds"   includes    the    identical    goods   insured  U 
brought  back  on  the  return  voyage;"  and  that  the 
term    "particular  average"   does   not   include   ez- 
penses-'Which  are  necessarily  incurred  in  order  to 
save  the  subject  matter  of  insurance  from  a  loss  for 


which  the  insurers  would  have  been  liable,  and  that 
these  are  usually  allowed  under  the  name  of  par- 
ticular charges.'*  So  the  words  "port-risk  "in  a 
policy  may  be  ezplained.^*  It  has  been  held  that  the 
words  "sail  from  St.  Domingo  in  the  month  of  Oc- 
tober" were  to  be  understood,  when  taken  in  con- 
nection with  the  usage  of  the  trade,  as  indicating 
that  the  ship  would  not  sail  until  the  twenty-Mth." 
And  the  phrase,  "warranted  to  depart  with  con- 
voy, ' '  has  been  literally  construed  according-  to  the 
usage  among  merchants.'*  If  geogpraphical  terms 
are  used  in  a  policy,  it  may  be  shown  that  the  mean- 
ing put  upon  them  by  mercantile  men  is  different 
from  their  common  meaning  as  g^ven  in  books." 

[(  73]  c.  Firs  Insurance.  When  a  word  is 
used  in  a  technical  or  peculiar  sense,  as  applicable 
to  any  trade  or  branch  of  business  insured  or  to 
any  particular  class  of  people,  it  is  proper  to  receive 
evidence  of  usage  to  explain  and  illustrate  it.'* 

[$  74]  8.  Oarrlers  of  Goods.  Evidence  of 
usage  is  frequently  admitted  to  explain  the  meaning 
of  bills  of  lading  and  shipping  contracts."  Again 
evidence  of  usage  has  been  frequently  resorted  to 
to  explain  charter  parties  and  maritime  contracts 


states  only,'  a  sentence  of  condem- 
na.tion  In  a  foreign  court  of  admir- 
alty-  -Qpon  the  srounds  of  breach  of 
blockade  la  not  conclusive  evidence 
of  a  violation  of  the  warranty.  The 
aint>lsulty  there  Is  conspicuous.  A 
much  more  recent  decision  hy  the 
same  court  Is  believed  to  contain  a 
more  accurate  description  of  the 
modern  policy  of  marine  Insurance. 
This  is  found  In  the  case  of  Qeneral 
Mut.  Ins.  Co.  V.  Sherwood,  14  How. 
<U.  8.)  361.  14  L.  ed.  488.  After 
referring  to  the  observations  of  Jus- 
tice Buller,  as  reported  by  Chief 
Justice  Marshall,  the  court,  through 
Mr.  Justice  Curtis,  declares  that 
sucb  a  contract,  "notwithstanding  the 
namber  and  variety  of  the  Interests 
irhlch  it  embraces,  and  of  the  events 
by  'Which  it  is  affected,  has  been  re- 
duced to  much  certainty  by  the  long 
practice  of  acute  and  well-informed 
men  In  commercial  countries,  by  the 
decisions  of  courts  in  America  and 
in  England,  and  by  able  writers  on 
tlie  subject  In  this  and  other  coun- 
tries.' Surely,  it  cannot  now  with 
propriety  be  contended  that  the  vast 
business  of  Insurance  conducted  in 
the  main  by  trained  minds  of  the 
keenest  intelligence  and  broadest  ex- 
perience, with  the  enormous  values 
therein  invested.  Is  now  carried  on 
by  contracts  as  informal,  as  ambigu- 
ous and  incoherent,  as  those  which 
received,  and  no  doubt  deserved,  the 
reprobation  of  the  courts  from  whose 
decisions  we  have  quoted.  Such  ex- 
pressions. If  found  at  all,  will  be 
rare  in  modern  cases  construing  con- 
tracts of  insurance.  The  proof  of 
custom  and  usage  was  obviously  val- 
uable to  the  court,  and  therefore 
competent  testimony  where  the 
meaning  of  the  policies  was  obscure, 
and  -when  the  law  was  unsettled.  But 
with  this,  as  with  other  tonics,  the 
\A-w   is  a  progressive  science"^. 

T.  Mason  v,  Skurray,  Park.  Ins. 
ISS. 

B.      Moody  V.  Surrldire,   2  Esp.  63  S. 

9.  Scott  V.  Bourdllllon.  2  B.  &  P. 
N.    R.   SIS,   127  Reprint   606. 

lOk  Joumu  V.  Bourdieu,  Park.  Ins. 
S45. 

11.  Johnson  v.  Northwestern,  etc., 
-Inff.    Co,  3>  -Wis.  37. 

la.  Astor  V.  TTnion  Ins.  Co.,  7  Cow. 
en.   T.)   201. 

ISL  Colt  V.  Commercial  Ins.  Co.,  7 
Johns.  (N.  Y.)  885,  5  AmD  282:  Baker 
▼.  Ludlow,  2  Johns.  Cas.  (N.  T.)  889. 

14b     Macy   v.   Whaling    Ins.    Co.,    > 
Mete    (Mass.)  364. 
'  IB.     Evans  v.  Commercial,  etc.,  Ins. 
Co..   •  R.  I.  47. 

IC    Allegre's  v.  Maryland  Ins.  Co., 


2  Gill  &  J.  (Md.)  136,  20  AmD  424,  6 
Harr.  A  J.  (Ud.)  408,  14  AmD 
289  . 

17.  Taylor  v.  Briggs,  2  C.  &  P. 
625,  12  ECL  718,  M.  &  M.  28,  22  ECL, 
463.  See  also  Qray  v.  Harper,  10  F. 
Cas.  No.  5,716,  I  Story  674. 

1&  Brough  v.  Whitmore,  4  T.  R. 
206,   100   Reprint  976. 

18.  Gregory  v.  Christie,  3  Dougl. 
419,  56  ECL  274,  99  Reprint  727. 

aa  Sleght  V.  Rhlnelander,  1  Johns. 
(N.  Y.)  192  trev  on  other  grounds 
2  Johns.  631]. 

ai.  Child  V.  Sun  Mut.  Ins.  Co.,  6 
?I.  Y.  Super.  26. 

sa.  Dow  V.  Whetten,  8  Wend.  (N. 
Y.)  160. 

as.  Kidston  V.  Empire  Mar.  Ina 
Co.,  L.  R.  1  C.  P.  686. 

84.  Nelson  v.  Sun  Mut,  Ina  Co., 
71  N.  Y.   453.  ^ 

as.  Chaurand  v.  Angerstein,  1 
Peake  N.  P.  61. 

as.  Lethuller's  Case,  2  Salk.  443, 
91  Reprint  384.  And  see  Robertson 
v.  Prench,  4  East  130,  102  Reprint 
779.  14  ERC  1. 

ar.  U.  S. — Grade  v.  Marine  Ina 
Co.,  8  Cranch  76,  3  L.  ed.   492. 

Ala. — Mobile  Mar,,  etc,  Ins.  Co.  v. 
McMillan,  27  Ala.  ^7. 

Iowa — Steyer  v.  Dwyer,  31  Iowa 
20. 

Me. — Cobb  v.  Lime  Rock  F.  A  M. 
Ins.  Co..  68  He.  326. 

Mass. — Fay  v.  Alliance  Ins,  Co.,  16 
Gray  465;  Martin  v.  Hilton,  9  Mjptc. 
371    ("harbor  of  Boston"). 

Eng. — Robertson  v.  Clarke,  1  Bing. 
445,  8  BCL  687,  130  Reprint  179; 
Moxon  V.  Atkiifb,  3  Campb.  200,  13 
ERC  590;  Uhde  v.  Walters,  3  Campb. 
16;  Mallan  v.  May,  13  M.  &  W.  611, 
168  Reprint  213  ("city  of  Condon"). 

as.  White  V.  Mutual  F.  Ins.  Co.,  8 
Gray  (Mass.)  566;  Barker  v.  Citizens' 
Mut.  F.  Ins.  Co.,  186  Mich.  626,  99 
NW  866;  Mead  v.  Northwestern  Ins. 
Co.,  7  N.  Y.  680;  Babcock  v.  Mont- 
(romery,  etc.,  Ins.  Co.,  4  N.  Y.  326; 
New  York  Belting,  etc.,  Co.  v.  Wash- 
Inrton  F.  Ins.  Co.,  23  N.  Y.  Super. 
428;  Webb  v.  National  P.  Ina  Co.,  4 
N.  Y.  Super.  497;  Fowler  v.  .«5tna 
P.  Ins.  Co.,  7  Wend.  (N.  Y.) 
270;  BYanklln  P.  Ins.  Co.  v. 
Brock,  67  Pa.  74.  And  see  Perclval  v. 
Maine  Mut.  Ins.  Co.,  33  Me.  242;  Moo- 
ney  v.  Howard  Ins.  Co.,  138  Mans. 
375,  62  AmR  277:  Whitmarsh  v.  Con- 
way P.  Ins.  Co.,  16  Gray  (Mass.)  359, 
77  AmD  414;  r>anlels  v.  Hudson  Riv- 
er P.  Ins.  Co..  12  Oxah.  (Mass.)  416, 
50  AmD  192:  Crocker  v.  People's  Mut. 
Ins.  Co.,  8  C^ish.  (Mass.)  79;  Hough- 
ton V.  Manufacturers'  Ins.  Co.,  8 
Mete.  (Masa)  114,  41  AmD  489;  Sims 


V.  State  Ins.  Co.,  47  Ho.  64,  4  AmR 
311. 

[a]  Vooa.— (1)  Where  a  New 
York  fire  policy,  providing  that  It 
should  expire  at  noon  on  a  specified 
day,  was  performable  in  Virginia, 
parol  evidence  was  admissible  to 
show  the  custom  of  the  place  where 
the  property  was  Insured  for  the 
purpose  of  determining  whether  the 
parties  Intended  the  time  to  be  gov- 
erned by  standard  or  solar  time. 
Globe,  etc.,  F.  Ins.  Co.  v.  David  Mof- 
fat Co.,  164  Fed.  13,  83  CCA  91.  (2) 
Where  a  policy  expired  on  a  certain 
day  at  "noon,"  parol  evidence  was 
admissible  to  establish  that  by  a  well 
known  custom  of  the  place  where  the 
contract  was  made  (he  word  "noon" 
was  used  to  mean  12  M  standard 
time,  and  was  so  Intended  by  the  par- 
ties to  the  contract,  instead  ol!  12 
M  sun  time.  Rochester  German  Ins. 
Co.  V.  Peaslee  Gaulbert  Co.,  120  Ky. 
752,  87  SW  1116,  89  SW  3.  27  KyL 
1166,  1  LRANS  364,  9  AnnCas  324. 

as.  U.  S.— HIgglns  V.  U.  S.  Mail 
SS.  Co.,  12  F.  Caa  No.  6,468,  8 
Blatchf.  282. 

Ala — McCIure  v.  Cox,  32  Ala  617, 
70  AmD  652;  Barron  v.  Mobile,  etc, 
R.    Co.,    2   Ala.   A.    655,    56   S    862. 

Iowa. — Qoode  v.  Chicago,  etc.,  R, 
Co.,  92  Iowa  371,  60  NW  631. 

La. — Louisiana  Red  (^press  Co.  r. 
Morgans'  Louisiana,  etc.,  R;^  etc.,  Co., 
7   La.  A.    (Orleans)   143. 

Mass. — ^Lbwry  v.  Russell,  8  Pick. 
360. 

N.  Y. — Rawson  v,  Holland,  -B9  N.  T. 
611,  17  AmR  394;  Blssel  v.  Campbell, 
64  N.  Y.  358. 

Oh. — ^Wayne  v.  The  General  Plka 
16  Oh.  421. 

Wis. — Hooper  v.  Chicago,  etc.,  R. 
Co.,  27  Wla   81,  9  AmR  439. 

Eng. — Commercial  SS.  Co.  v.  Boul- 
ton,  L.  R.  10  Q.  6.  346. 

[a]  ZUnstratlonB. — (1)  Evidence 
of  usage  Is  admissible  to  explain  a 
bill  of  lading,  as  to  the  time  in  which 
loading  Is  to  be  -done  or  delivery  Is 
to  be  made.  HIgglns  v.  U.  S.  Mall 
.SS.  Co.,  12  F.  Cas.  No.  6.469,  3 
Blatchf.  282;  Balfour  v.  Wllklns,  9 
CentrLJ  66;  Commercial  SS.  Co.  v. 
Boulton,  L.  R.  10  Q.  B.  846:  Cochran 
V.  Retberg,  3  Esp.  121.  (2)  Where 
a  bill  of  lading  recited  that  certain 
cotton  was  shipped  on  a  specified 
steamboat.  It  was  admissible  to  show 
that,  by  the  custom  of  the  river, 
when  the  river  was  low,  barges  were 
carried  In  tow  and  freight  was  stored 
at  the  option  of  the  carrier  on  either 
the  boat  or  the  barge.  MoClure  v. 
Cox,  32  Ala.  617,  70  AmD  552.  (3) 
Where  a  contract  i'or  the  transpor' 
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of  like  character.'"  So  the  terms  in  a  letter  to  car- 
riers o£  g^ds  from  their  customers,  to  please 
send  the  goods  "not  insured, "■  are  to  be  read  ac- 
cording to  the  understandiag  of  the  language  be- 
tween carrier  and  customers.*^  And  evidence  of  a 
custom  to  present  bills  for  wharfage  as  soon  as  the 
vessel  arrives  is  admissible  to  establish  what  the  in- 
tention of  the  partie~  was  as  to  the  time  wlien  such 
bills  were  due.*^  So  if  the  charter  of  a  railroad 
company  provides  that  the  company  may  charge 
certain  rates  for  t\^e  transportation  of. "heavy  ar- 
ticles," and  other  rates  on  "articles  of  measure- 
ment," the  custom  prevailing  at  the  time  the  char- 
ter was  granted  must  decide  to  which  class  an  ar- 
ticle belongs.*' 

[i  75]  9.  Deeds.  Usage  is  admissible  to  ex- 
plain the  language  of  a  deed'*  when  ambiguous  on 
equivocal."  The  form  of  deeds  is,  also  a  matter  of 
usage."  A  purchaser  under  a  lanc^  contract  that 
does  not  specify  what  sort  of  deed  he  is  entitled  to 
may  demand  a  deed  with  the  customary  covenants.'^ 
And  usage  mieiy  prove  a  dedication."  Again,  where 
a  lease  did  not  contain  any  provision  as  to  the  length 


of  time  it  was  to  run,  and  no  agreement  as  to  time, 
parol  evidence  of  a  custom  or  usage  as  to  the  length 
of  time  in  such  cases  was  held  to  be  admissible." 
And  in  enforcing  a  lessee's  covenant  to  pay  all 
taxes  "which  may  be  payable  or  assessed  in  respect 
of  the  premises  or  any  part  thereof  during  said 
term,"  the  lessor  may  prove  a  usage  to  apportion 
the  taxes  among  the  different  tenants  according  to 
the  amount  of  rent  paid  by  each.*" 

[$  76]  10.  Wills.  Evidence  of  usage  is  o£ 
value  in  arriving  at  the  intent  of  a  testator  or  the 
proper  construction  of  a  charitable  gift.''  So  where 
the  testator  has  been  accustomed  to  designate  a 
person  by  his  surname  alone,*'  or  a  pet  name  or 
nickname,*'  or  even  a  wrong  name,**  these  names 
when  appearing  in  his  ^IH  may  be  explained  by 
proof  of  his  usage.*" 

[i  77]  F.  Bepognancy  to  Express  Oontract — ^1. 
Oeneral  Bnles.  Where  the  terms  of  an  express  eon- 
trdct  are  clear  and  unambiguous,  they  cannot  be 
varied  or  contradicted  by  evidence  of  custom  or 
usage,*'  and  this  is  true  whether  the  contract  is 


tation  of  lumber  provided  foe  stop- 
page en  route  for  dressing,  and  the 
lumber  was  burned  while  at  the  plan- 
ing mill.,  evidence  touching  the  gen- 
eral custom  in  shipping  lumber  when 
dressing  In  transit  arrangements  are 
allowed  was  admissible,  not  to  vary 
or  control  the  contract,  but  to  enable 
the  court  to  arrive  at  the  real  mean- 
~lng  of  the  parties  who  are  presumed 
to  have  contracted  in  conformity 
with  the  established  usage.  Barron 
V.  Mobile,  etc.,  Co.,  2  Ala.  A.  &56,  56 
S  862.  (4)  Vt^here  a  bill  of  lading 
does  not  define  what  shall  constitute 
a  carload,  a  general  custom  among 
railroad  jnen  and  shippers  by  which 
a  carload  Is  made  to  consist  of  a  cer- 
tain number  of  pounds  governs  the 
contract.  Goode»v.  Chicago,  etc.,  R- 
Co..  92  Iowa  371,  60  NW  631.  (5> 
Where  a  bill  of  lading  expressed  that 
certain  goods  were  to  be  carried 
from  one  port  to  another,  without 
naming  an  Intermediate  port,  that 
parol  evidence  was  admissible  to 
show  that  the  shipper  knew  that  the 
vessel  was  to  touch  at  an  Interme- 
diate port,  and  that  such  was  the 
usage.  Lowry  v.  Russell,  8  Pick. 
(Mass.)  360.  (6)  It  Is  proper  to 
prove  that  according  to  the  usage  of 
the  transportation  business  the 
words  "quantity  guaranteed,"  In  a 
hill  of  lading  for  grain,  meant  that 
the  bill  of  lading  was  conclusive 
evidence  of  the  amount  of  grain  to 
he  delivered,  and  that  if  !t  fell  short 
the  carrier  was  to  pay  for  the  short- 
age. BIssel  v.  Campbell.  54  N.  T. 
353.  (7)  Where  a  railroad  company 
received 'goods  addressed  to  a  point 
beyond  its  terminus  and  gave  a  bill 
of  lading  for  the  transportation  of 
the  goods  to  its  terminus,  that  parol 
evidence  was  admissible  to  prove 
that  there  was  a  custom  In  such 
cases  to  deliver  to  a  connecting  car- 
rier, such  evidence  not  tending  to 
vary  or  contradict  the  bill  of  lading. 
Hooper  v.  Chlcajro.  etc.,  R,  Co.,  27 
Wis.  81,  9  AmR  439. 

rb1  AppUoatioiis  of  role. — (1) 
"Derby  Line."  Connecticut,  etc.,  R. 
Co.  v.  Baxter,  32  Vt.  805.  (2)  "Their 
freight."  Noyes  v.  Canfleld,  27  Vt. 
79.  (3)  "Privilege  of  reshlpplng." 
Brondwell  v.  Butler,  4  P.  Cas.  No. 
1.910.   «    McT.ean   296. 

30.  Ogden  v.  Parsons,  23  How.  (U. 
S.)  1«7.  IB  L.  ed.  410;  T.uckenbadh  v. 
500  Tons,  etc.,  of  Scrap  Iron,  213  Fed. 
670:  Continental  Coal  Co.  v.  Blrdsall, 
108  Fed.  882.  48  CCA  124:  Sorenaen  v. 
Keyser,  51  Fed.  30.  2  CCA  92;  Lind- 
say v.  Cusimano,  10  Fed.  802;  Pelsch 
V.  Dickson,  19  F.  Cas.  No.  10,911,  1 
Mason  9;  Philadelphia,  etc.,  R.  Co.  v. 


Northam,  19  F.  CkQ.  No.  11,090,  2 
Ben.  1;  Barker  v.  Borzone,  48  Md. 
474;  Norden  SS.  Co.  v,  Dempsey,  1 
C.  P.  .D.  654;  Buckle  v.  Knoop,  L.  R. 
2  Bxch. -125;  Bottomley  v.  Forbes,  1 
Am.  481,  5  Blng.  N.  Cas.  121,  35  ECL 
74,  132  Reprint  1051;  Birch  v.  Depey- 
ster,  4  Campb,  385v  2,  ECL  86;  Hud- 
son v.  Clementson,  18  C.  B.  213,  86 
£K:L  213,  139  Reprint  1349;  Ltede- 
mann  v.  Schultz,  14  C.  B,  38,  78  ECti 
38,  139  Reprint  17;  Robertson  v. 
Jackson,  2  C.  B.  412,  B2  ECL  412,-135 
Reprint  1006;  Russian  Steam-Nav. 
Trading  Co.  v.  Sllva,  IS  C.  B.  N.  S. 
610,  106  ECL  610,  143  Reprint  242: 
Brown  V.  Byrne,  3  E.  &  B.  70S,  77 
ECL  70S.  118  Reprint  1304;  Cuthbert 
V.  Cumming,  11  Exch.  405,  156  Re- 
print 889,  10  Bxch.  809,  156  Reprint 
668;  Robertson  v.  Walt,  8  Exch.  299, 
155  Reprint  1360;  Phillipps  v.  Brlard, 
1  H.  &  N.  21,  156  Reprint  1101;  Qib- 
bon  v.  Toung,  2  Moore  C.  P.   224. 

31.  Peek  v.  North  Staffordshire 
R.  Co.,  10  H.  L.  Cas.  473,  11  Reprint 
1109,  5  E:^C  286. 

38.  Aiken  v.  Eager,  $5  Im.  Ann. 
567. 

33.  Bonham  v.  Charlotte,  etc.,  R. 
Co.,  13  S.  C.  267. 

34,  Mltchel  v.  V.  S.,  9  Pet.  (U.  8.) 
711,  9  L.  ed.  28S;  TJ,  S.  v.  Percheman, 
7  Pet  (U.  S.)  51.  8  L.  ed.  604:  Mul- 
11ns  Lumber  Co.  v.  Williamson,  etc.. 
Land,  etc.,  .Co.,  246  Fed.  232;  Brook- 
haven  V.  Strong,  60  N.  T.  56  [aft 
1  Thomps  &  C.  416];  Cottelyou  v. 
Van  Brundt,  2  Johns.  (N.  T.)  8B7,  3 
AmD  439. 

3B.  U.  S.— tJ.  8.  V.  Perot,  98  U.  S. 
428.  25  L.  ed.   251. 

Cal. — Jenny  LInd  Co.  v.  Bower.  11 
Cal.  194. 

Conn. — Collins  v.  Drlscoll,  S4  Conn. 
43;  Seymour  v.  Page,   33  Conn.  61. 

Ind. — Prather  v.  Ross,  17  Ind.  49B. 

Ky. — Seay  v.  Walton,  5  T.  B.  Hon. 
368.     ■ 

Me. — Farrar  v.  Stackpole,  6  Me. 
154,  19  AmD  201. 

Mass, — Brown  v.  Brown,  8  Mete. 
578:  Cambridge  v.  Lejclngton,  17 
Pick    222 

N.  J. — New  Jersey  Zinc  Co.  v.  Bos- 
ton Frankllnlte  Co.,  15  N.  J.  Eq.  418. 

N.  Y. — Sprlngstein  v.  Samson.  32 
N.  Y.  703;  French  v.  Carhart.  1  N. 
Y.  96;  Parsons  v.  Miller,  15  Wend. 
561;  Lh'lngston  v.  Ten  Broeck.  16 
Johns.  14.  8  AmD  287. 

Pa. — Carey  v.  Bright,  5?  Pa.  70. 

[a]  A  apanlah  land  grant  should 
be  construed  In  connection  with  the 
common  usages  of  the  country  in 
regard  to  measurements  at  the  time 
the  grant  was  made.  U.  8.  v.  Perot, 
98  tr.  S.  428.  25  L.  ed.  251. 


33.  Klrkendall  v.  MitchelL  14  P. 
Cas.    No.    7,841,   3   McLean   144. 

37.  Gault  V.  Van  Zile,  37  Mich.  22 ; 
Allen  T.  Hasen,  26  Mich.  142;  Dwlght 
V.  Cutler,   3   Mich.    568,   64   AmD  106. 

38.  Sevey's    Case,    6    Me.    118. 

89.  Brincefleld  v.  Allen,  25  Tex. 
Civ.  A.  268,  60  SW  1010. 

4(K  ^mory  v.  Melvin,  112  Mass. 
83. 

41.  Conn. — ^American  Bible  Soc.  v. 
Wetmo>»,  17  Conn.  181;  Ayrea  v. 
Weed,  16  Conn.  291. 

Ma. — Howard  v.  American  Peace 
Soc,  49  Me.  288. 

N.  Y. — Lofevre  v.  Lefevre,  69  N.  T. 
434;  Hart  v.  Marks,  4  Bradf.  Surr. 
181. 

Vt. — ^Button  v.  American  Tract. 
Soc,   23   Vt.   336. 

Eng. — Doe  v.  Allen,  12  A.  &  E.  451. 
40  ECL  227,  113  Reprint  882;  Shore  v. 
Atty.-Qen.,  9  CI.  .&  F.  355,  8  Reprint 
460.  11  Sim.  592.  34  EngCh  592,  59 
Reprint  1002;  Beaumont  v.  Fell.  2  P. 
Wms.  141,  24  Reprint  673;  Thomas 
V.  Thomas,  6  T.  R.  671,  101  Reprint 
764.  And  see  Doe  v.  Hlscocks,  5  M. 
&  W.  SftS,  151  Reprint  164,  2  ERC  718. 

42;  Clayton  v.  Nugent,  18  M.  & 
W.    200,   168   Reprint   83. 

43.  Andrews  v.  Dobson,  il  Cox  Ch. 
425,  29  Reprint  1232;  1  Redfleld  Wills 
630. 

44.  Lee  v.  Pain,  4  Hare  201.  30 
EngCh    201.    67    Reprint   619. 

48.     See  Wills  [40  Cyc  1483]. 

40.  U.  S.— Moore  v.  U.  S.,  198  U. 
S.  167,  25  set  202.  49  L.  ed.  428  [rev 
88  Ct.  CI.  690];  The  Gaselle,  128  U. 
S.  474.  9  set  139,  32  L.  ed.  496: 
Thompson  v.  Knickerbocker  L.  Ins. 
Co.,  104  U.  S.  252,  26  L.  ed.  765; 
Cincinnati  First  Nat.  Bank  v.  Burk- 
hardt.  100  U.  S.  686,  25  L.  ed.  766; 
District  of  Columbia  Nat.  Sav.  Bank 
V.  Ward,  100  U.  S.  195.  25  L.  ed.  621 ; 
District  of  Columbia  Nat.  8a v.. Bank 
V.  Ward,  100  U.  S.  195.  26  L.  ed.  681; 
Moran  v.  Prather,  23  Wall.  492,  28  L. 
ed.  121;  Hearne  v.  New  England  Mut. 
Mar.  Ins.  Co.,  20  Wall.  488,  22  L.  ed. 
896  [atr  11  P.  Cas.  No.  6,301, 
8    Clilf.    818.    11    P..   Cas.    No.    6.802. 

3  aift.  818];  Partridge  v.  Phoe- 
nix Mut.  L.  Ins.  Co..  15  Wall. 
573.  21  L.  ed.  229;  Stagg  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  10  Wall.  689,  19 
L.  ed.  1038;  Barnard  v.  Kellogg,  10 
Wall.  388,  19  L.  ed.  987;  Orient  Mut. 
Ins.  Co.  T.  Wright,  1  Wall.  456,  17  L. 
ed.  606;  Bliven  v.  New  England 
Screw  Co..  23  How.  420,  438,  16  L.  ed. 
510,    514    [aff   18   F.   Cas.    No.    10.157. 

4  Blatchf.  97];  Oelricks  v.  Ford.  23 
How.  49,  16  L.  ed.  534;  Oavlson  v. 
Memphis  Ins.  Co.,  19  How.  312.  IS 
L.   ed.    666;  The  Indrapura,   288   Feit. 


For  later  oases,  developments  and  ohsafea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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Hi;  Levy  v.  Hoffman,  2S5  Fed.  46, 
148  CCA  46;  Great  Lakes  Coal,  etc, 
Co.  V.  Seither  Transit  Co..  220  Fed. 
18,  116  CCA  110:  Canton  Ins.  Office 
V.  Independent  Transp.  Co.,  217  Fed. 
:l}.  133  CCA  207,  LRA1915C  408; 
Fidelity,  etc.,  Co.  v.  Washington  L. 
Ina  Co.,  193  Fed.  512;  Smith  v.  Mills 
Nat  Bank,  191  Fed.  226;  Jenkins  SS. 
Co.  V.  Preston,  186  Fed.  609,  108  CCA 
473;  Brent  t.  Chas.  H.  Lilly  Co.,  174 
Fed.  877  [rev  on  other  grounds  186 
Fed.  700,  108  CCA  618]-  Hirsch  v. 
Georgia  Iron,  etc.,  Co.,  169  Fed.  67S, 
95  CCA  76;  Gammlno  v.  Dedham,  164 
Fed.  593.  90  CCA  466;  Hammett  v. 
Chaae.  168  Fed.  203  [aff  165  Fed. 
1005,  91  CCA  683];  Noyes  v.  Marlott, 
156  Fed.  753,  84  CCA  409;  Mary  8. 
Bradshaw,  156  Fed.  696;  Lima  Lo- 
comotive, etc.,  Co.  v.  National  Steel 
Castings  Co.,  156  Fed.  77,  83  CCA 
593,  11  LRANS  713:  New  Roads  Oil 
Mill,  etc.,  Co.  V.  Kline,  164  Fed.  296, 
83  CCA  1;  Kentucky  Vermillion  Mln., 
etc.,  Co.  V.  Norwich  Union  F.  Ins. 
Soc,  146  Fed.  695,  77  CCA  121;  LU- 
lard  V.  Kentucky  Distilleries,  etc., 
Co.,  134  Fed.  168,  174,  67  CCA  74  [clt 
Cyc):  Portland  Flouring  Mills  Co.  *. 
British,  etc..  Mar.  Ins.  Co.,  130  Fed. 
860,  65  CCA  344  [aft  124  Fed.  855, 
and  certiorari  den  196  U.  S.  6^9,  25 
set  7«7,  49  L.  ed.  362];  Kalamazoo 
Corset  Co.  v.  Simon,  129  Fed.  144 
[aff  12S  Fed.  1005.  64  CCA  166] ;  Chll- 
berg  V.  Lyng,  128  Fed.  899,  63  CCA 
451;  The  Clintonia,  104  Fed.  92:  Hunt 
V.  New  York  Fidelity,  etc.,  Co.,  99 
Fed.  242,  39  CCA  496;  JelTerson  v. 
Burhans.  86  Fed.  949,  29  CCA  481; 
Lowenferd  v.  Curtis,  72  Fed.  105; 
Smith  V.  Provident  Sav.  Life  Assur. 
Soc,  65  Fed.  765,  13  CCA  284;  Soren- 
son  v.  Keyaer,  El  Fed.  30,  2  CCA  92; 
Williams  V.  Continental  Ins.  Co.,  24 
Fed.  767;  The  Gran  Canaria,  16  Fed. 
868:  Turnbull  v.  Citizens'  Bank,  16 
Fed.  145,  4  Woods  193;  Pedersen  v. 
,  Eugster,  14  Fed.  422;  Lindsay  v.  Cu- 
simano,  10  Fed.  302;  Candee  v.  Clti- 
Mns'  Ins.  Co.,  4  Fed.  143;  Etazln  v. 
Steamship  Co.,  2  F.  Cas.  No.  1,152,  3 
Wall.  Jr.  229:  Knox  v.  Ninetta,  14  F. 
Cas.  No.  7,912,  Crabbe  534;  McGovem 
V.  Heissenbuttel,  16  F.  Cas.  No.  8,805, 
8  Ben.  46;  McGregor  v.  ^ennaylvanfti 
Ins.  Co..  16  F.  Cas.  No.  8,811,  1  Wash. 
39;  Partridge  v.  Phcenlx  Mut.  L.  Ins. 
Co.,  18  F.  Cas.  No.  10.786,  1  Dill.  139 
(atr  16  Wall.  673,  21  L.  ed.  229]:  The 
Reeside,  20  F.  Cas.  No.  11,657.  2 
Sumn.  567;  Tyson  v.  Belmont,  24  F. 
Cas.  No.  14,316  [aft  3  F.  Cas.  No. 
1.281,  3  Blatchf.  630];  Georgetown 
Union  Bank  v.  Forrest,  24  F.  Cas.  No. 
14.356.  3  Cranch  C.  C.  218:  Ackerllnd 
V.  U.  S.,  49  Ct.  CI.  635;  Plckley  v.  U. 
S..  46  Ct.  CI.  77;  Chambers  v.  U.  B., 
24  Ct.  CI.   387. 

.Ala. — ^People's  Bank,  etc..  Co.  v. 
Walthall,  75  8  670;  Mlddleton  ▼. 
Western  Union  Tel.  Co.,  197  Alau 
243,  72  S  648;  Pratt  Cons.  Coal 
Co.  v.  Short,  191  Ala.  378.  68  S 
(3;  LBval  v.  Wolf,  179  Ala.  505, 
60  S  298;  Mobile,  etc,  R.  Co.  v. 
Bay  Shore  Lumber  Co.,  165  Ala.  610, 
51  8  956,  138  AmSR  84;  Western  R. 
Co..  etc.,  v.  Hart,  160  Ala.  699,  49  S 
371;  Birmingham,  ate,  R.  Co.  v. 
Maddox,  155  Ala.  292,  46  S  780;  WU- 
»on  V.  Smith,  111  Ala.  170,  20  S  134; 
Sheffield  Furnace  Co.  v.  Hull  Coal, 
etc.,  Co.,  101  Ala.  446,  14  S  672;  Pow- 
ell V.  Thompson,  80  Ala.  61;  Wilkin- 
son V.  WllUamson,  76  Ala.  163;  Elast 
Tennessee,  etc.,  R.  Co.  v.  Johnston, 
75  Ala.  596,  51  AmR  489;  Boon  v.  The 
Belfast,  40  Ala.  184,  88  AmD  761: 
Smith  v.  Mobile  Nay.,  etc.,  Co.,  30 
Ala  167;  Cox  v.  Peterson,  30  Ala. 
•98,  (8  AmD  145;  Barlow  v.  Lambert, 
28  Ala.  704,  6S  AmD  374;  Petty  v. 
Oayle,  26  Ala.  472;  Borden  v.  Vinegar 
Bend  Lumber  Co.,  7  Ala.  A.  336,  341, 
«J  S  245  [clt  Cycl. 

Ark. — ^Paepcke-Leicht  Lumber  Co. 
T.  Talley,  106  Ark.  400,  163  SW^  833: 
Rnnyan  v.  Runyan,  101  Ark.  353,  142 
SW  519;  Cook  V.  Hawkins,  64  Ark. 
«3,  16  8W  8. 

,.Cal.— Browning  v.  McNear,  158  Cal. 
CiS,  111  p  E41:   Swift  V.   Occidental 


Mln.,  etc.,  Co.,  141  Cal.  161,  74  P 
700;  Withers  v.  Moore,  140  Cal.  591, 
74  P  159  frey  in  banc  71  P  697];  Ah 
Tong  V.  Earle  Fruit  Co.,  112  Cal. 
679,  46  P  7;  Bums  y.  Bennett,  99  Cal. 
363,  83  P  916;  Holloway  v.  McNear, 
81  Cal.  154,  22  P  614;  Polhemus  y. 
Helman,  50  Cal.  488;  Corwin  v.  Patch, 
4  Cal.  204;  Northern  Light  Mln.  Co. 
v.  Blue  Goose  Mln.  Co.,  26  Cal.  A. 
282,  143  P  540;  American  Can  Co.  v. 
Watertown  Agricultural  Ins.  Co.,  12 
Cal.  A.  133,  106  P  720;  Stockton  Lum- 
ber Co.  V.  California  Nav.,  etc.,  Co., 
10  Cal.  A.  107,  101  P  641;  Hill  y. 
Clark,  7  Cal.  A.  609,  95  P  382;  Hale  y. 
Milllken,  6  Cal.  A.  344,  90  P  365; 
Leonhart  v.  California  Wine  Assoc, 
5,Cai.  A.  19,  89  P  847;  Fish  V.  Correll, 
4  Cal.  A.  621,  88  P  489. 

Colo. — Cripple  Creek  First  Nat. 
Bank  y.  Londonderry  Mln.  Co.,  50 
Colo.  85,  114F313:  Gates  Iron  Works 
V.  Denver  Bnglneerlng  Works  Co.,  17 
Colo.  A.  16,  67  P  173. 

Conn. — Bstes  v.  Local  Union  No. 
43,  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  90  Conn.  426, 
97  A  326;  Smith  v.  Russell  Lumber 
Co.,  82  Conn.  116,  72  A  677;  Wig- 
gin  v.  Federal  Stock,  etc.,  Co.,  77 
Conn.  607,  69  A  607;  Glendale  Woolen 
Co.  y.  Protection  Ins.  Co.,  21'  Conn. 
19,  64  AmD  809. 

Del. — ^Lattomus  y.  X^Brmers*  Mut.' 
F.  Ins.  Co.,  8  Del.  264. 

D.  C. — ^Thompson  v.  RIgga.  6  D.  C 
99   [aft  5  Wall.  663,  18  L.  ed.  704]. 

Oa.-r-Farmers'  Ginnery,  etc.,  Co.  y. 
Thrasher,  144  Ga.  698,  87  SB  804; 
Proctor,  etc,  Co.  v.  Blakely  Oil,  etc, 
Co.,  137  Ga.  407,  73  BE  378;  Albanv, 
etc.,  R.  Co.  y.  Merchants,  etc..  Bank, 
137  Ga.  391,  73  SE  637;  Vardeman  v. 
Penn  Mut.  L.  Ins.  Co.,  126  Oa. 
117,  64  SE  66,  6  AnnCas  221; 
Haupt  V.  Phcenlx  Mut.  L.  Ins. 
Co.,  110  Ga.  146,  35  SE  342; 
Branch  v.  Palmer,  66  Ga.  210;  Wer- 
ner v.  Footman,  54  Ga.  128;  Park  y. 
Piedmont,  etc.,  L.  Ins.  Co.,  48  Qa. 
601;  Cartersville  Grocery  Co.  y.  Row- 
land, 17  Ga,  A.  42,  86  SE  402;  Cranor 
V.  Southern  R.  Co.,  13  Qa.  A.  86,  78 
SE  1014;  Brunswig  v.  East  Point 
Milling  Co.,  11  Ga.  A.  9,  74  SE  448. 

III. — Turner  v.  Osgood  Art  Color- 
type  Co.,  223  III.  629,  79  NE  306;  Lake 
Shore,  etc.,  R.  Co.  v.  Richards,  126 
111.  448.  18  NE  794;  Gilbert  v.  Mc- 
Olnnis,  114  111.  28,  28  NE  382;  Illinois 
Masons'  Benev.  Soc.  v.  Baldwin,  86 
III.  479;  Corbett  y.  Underwood.  83  111. 
324,  26  AmR  392;  Wilson  v,  Bauman, 
80  III.  493;  Lonergan  y.  Courtney,  76 
III.  580;  Fay  v.  Strawn,  32  111.  296; 
Galena  Ins.  Co.  y.  Kupfer,  28  111. 
332,  81  AmD  284;  Sigsworth  y.  Mc- 
Intyre.  18  III.  126:  Holmes  v.  Stum- 
mel,  15  111.  412;  Dixon  v.  Dunham,  14 
111.  .324;  Scovern  v.  Chicago,  etc.,  R. 
Co.,'l89  III.  A.  128:  Zlbell  v.  Western 
Steel  Car,  etc..  Co.,  152  III.  A.  80; 
Finch  V.  Zenith  Furnace  Co.,  146  111. 
A.  257  [aff  245  III.  686,  92  NE  621]; 
Whipple  V.  Tucker,  123  III.  A.  223; 
Delaware,  etc..  Canal  Co.  v.  Mitchell, 
113  III.  A.  429  [aft  211  111.  379.  71  NE 
1026]:  Currie  v.  Syndicate,  104  III.  A. 
165:  Mobile  Fruit,  etc.,  Co.  v.  Judy, 
91  111.  A.  82;  Abendpost  Co.  y.  Her- 
tel,  67  111.  A.  601;  Mayer  v.  Law- 
rence, 68  111.  A.  194;  Corrigan  v. 
Herrln,  44  111.  A.  363;  Everlngham 
v.  Lord,  19  111.  A.  665;  Mulliner  v. 
Bronson.  14  III.  A.  365  [aff  114  111. 
610,  2  NE  671]. 

Ind. — Scott  y.  Hartley,  126  Ind.  239, 
25  NE  826;  Van  Camp  Packing  Co.  y. 
Hartman,  128  Tnd.  177,  25  NE  901; 
Seavey  v.  Shurick,  110  Ind.  494,  11 
NE  597;  Mornlngatar  y.  Cunningham, 
110  Ind.  328,  11  NE  693,  69  AmR  211: 
Sohn  V.  Jervls,  101  Ind.  578,  1  NE 
73;  Franklin  Ins.  Co.  v.  Humphr*y, 
66  Ind.  549,  32  AmR  78;  Spears  v. 
Ward,  48  Ind.  541;  King  v.  Enterprise 
Ins.  Co.,  46  Ind.  43;  Rafert  v.  Scrog- 
gins,  40  Ind.  195;  Atkinson  v.  Allen, 
29  Ind.  375;  Harper  v.  Pound,  10  Ind. 
32;  Napier  Iron  Works  y.  Caldwell. 
etc.,  Iron  Works,  60  Ind.  A.  817,  110 
NE  714;  High  WTieel  Auto  Parts  Co. 
v.  Troy  Journal  Co.,   50  Ind.  A.   896, 


98  NB  442;  Independent  Torpedo  Co. 
v.  E.  J.  Clark  Oil  Co.,  48  Ind.  A.  124, 
95  NE  592;  Bhedd  v.  American  Credlt- 
Indemn.  Co.,  48  Ind.  A.  23,  95  NE  316; 
Hits  v.  Warner,  47  Ind.  A.  612,  93 
NE  1005;  Louisville,  etc,  Packet  Co. 
y.  Rogers.  20  Ind.  A.  694,  49  NE  970. 

Iowa. — McDowell  v.  Bowles,  etc.. 
Grain  Co.,  177  Iowa  744,  167  NW  173; 
Bowell  y.  Draper,  149  Iowa  725,  129 
NW  64;  Dtllow  y.  Montlcello,  146 
Iowa  424,  124  NW  186;  Steele  y.  An- 
drews, 144  Iowa  360,  121  NW  17: 
Farmers',  etc..  Bank  y.  Wood,  141' 
Iowa  686,  118  NW  282.  120  NW  625; 
Palmer  y.  Osborne,  lie  Iowa  714,  87 
NW  712;  Ryan  y.  Dubuque,  112 
Iowa  284.  83  NW  1073;  Woods  v. 
Miller,  56  Iowa  168,  7  NW  484,  39- 
AmR  170;  Stansbury  v.  Kephart,  54 
Iowa  674,  7  NW  110;  Smyth  v.  Ward, 
46  Iowa  339;  Randolph  v.  Halden,  44 
Iowa  327:  Windland  y.  Deeds,  44 
Iowa  98;  Duncan  v.  Green,  43  Iowa 
679;  Marks  v.  Cass  County  Mill,  etc, 
Co.,  43  Iowa  146;  Cash  v.  Hinkle,  36 
Iowa  623:  Wilmering  v,  McOaughey, 
30  Iowa  206,  6  AmR  673:  Phillips  v. 
Starr,  26  Iowa  349. 

Kan.— Cargill  Comn.  Co.  y.  Mow- 
ery,  99  Kan.  389,  161  P  634,  162  P- 
313;  Maryland  Fidelity,  etc.,  Co.  y. 
Callahan,  98  Kan.  547,  158  P  658; 
Atkinson  y.  Klrkpatrick,  90  Kan.  616, 
136  P  679;  Graham  v.  Trimmer,  6 
Kan.    230. 

Ky. — Shaw  y.  Ingram-Day  Lumber 
Co.,  162  Ky.  329,  163  SW  431,  LRA 
1915D  146;  Thomas  v.  Charles.  119 
SW  752;  Coylngton  y.  Kanawka. 
Coal,  etc,  Co.,  121  Ky.  681,  89  SW 
1126,  28  KyL  636,  123  AmSR  219,  3 
LRANS  248;  Capital  Gas,  etc.,  Co.  y. 
Gaines.  49  SW  463.  20  KyL  1464; 
Western  Diet.  Warehouse  Co.  v.' 
Hayes,  97  Ky.  16,  29  SW  738,  16  KyU 
763;  Oastleman  v.  Southern  Mut.  L. 
Ins.  Co.,  14  Bush  197;  Caldwell  v. 
Dawson,  4  Mete.  121;  Kendall  v.  Rus- 
sell, 6  Dona  501,  30  AmD  696;  Bu- 
ford  y.  Camerfln,  6  Ky.  Op.  734. 

La. — Crook  v.  Tensas  Basin  Levee-' 
Diet.,  61  La.  Ann.  286.  26  S  88;  Osyka 
Mercantile  Co.  y.  Klumpp,  7  La.  A. 
(Orleans)    194. 

Me. — Marshall  y.  Perry,  67  Me.  78; 
Randall  v.  Smith,  63  Me.  106.  18 
AmR  200 :  Cobb  v.  -Lime  Rock  P.  &  M. 
Ins.  Co..  68  Me.  326;  Ripley  v.  Crock- 
er. 47  Me.  370,  74  AmD  491;  Sager  v. 
Portsmouth,  etc..  R.  Co.,  31  Me.  228, 
50  AmD  659;  Bodflsh  y.  Fox.  23  Me. 
90.  39  AmD  611. 

Md.— AgrI  Mfg.  Co.  V.  Atlantic 
Fertiliser  Co..  129  Md.  42,  98  A  866;. 
Furnesa  v.  Randall,  124  Md.  101,  91 
A  797;  Parks  v.  Griffith,  123  Md.  233, 
91  A  581:  Auto,  etc.,  Mfg.  Co.  v.  Mer- 
chants Nat.  Bank,  116  Md.  179,  81 
A  294;  Birely  v.  Dodson,  107  Md.  229, 
68  A  488;  Denton  v.  GJIl,  102  Md. 
386,  62  A  627,  3  LRANS  465;  Law- 
der  y.  Albert  Mackle  Grocery  Co.,  9T, 
Md.  1,  64  A  634:  Baltimore  German 
Sav.  Bank  v.  Renshaw,  78  Md.  475, 
28  A  281;  Baltimore  Base  Ball  Club, 
etc.  Co.  y.  Pickett,  78  Md.  375,  28 
A  279,  44  AmSR  304,  22  LRA  690; 
Baltimore  First  Nat.  Bank  v.  Talia- 
ferro, 73  Md.  164,  19  A  364;  Susque- 
hanna Fertillter  Co.  y.  White,  86  Md. 
444,  7  A  802,  69/  AmR  186;  Olbney 
y.  Curtis,.  61  Md.  192;  Stultr  v. 
Locke,  47  Md.  662;  Busby  v.  North 
American  L.  Ins.  Co.,  40  Md.  572,  17 
AmR  634;  Rich  v.  Boyce,  39  Md.  314; 
Chesapeake  Bank  v.  Swain,  29  Md. 
483:  Cooke  v.  England,  27  Md.  14,  92.- 
AmD  618;  In  re  Murray,  24  Md.  520; 
Oelrlchs  v.  Ford,  21  Md.  489;  Foley 
V.  Mason,  6  Md.  37. 

Mass.— PoUlns  v.  Dill,  118  NE  644: 
Johnson  y.  Norcross  Bros.  Co.,  209- 
Mass.  445,  95  NE  833:  Boruszweskl 
v.  Middlesex  Mut.  Assur.  Co.,  186- 
Mass.  ,  589,  72  NE  250;  Menage  v. 
Rosenthal,  175  Mass.  388,  56  NE  579; 
Pickering  v.  Weld,  169  Mass.  522,  34 
NE  1081;  Hedden  v.  Roberta,  134 
Mass.  38,  45  AmR  276;  Hasklns  y. 
Warren,  115  Mass.  514:  Grlnnell  y. 
Western  Union  Tel.  Co..  113  Mass. 
299,  18  AmR  486;  Brown  v.  Poster, 
lis  Mass.  136,  18  AmR  463;  Thwlng- 
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V.  Oreat  W«8t«rn  Ins.  Co.,  Ill  Mass. 
93;  Sneoling  v.  Hall,  107  Mass.  It4: 
Palmer  v.  Clark.  106  Uass.  373;  Pot- 
ter V.  Smith,  lOS  Mas*.  68;  Odiorne  v. 
New  Bngland  Mut.  Mar.  Ins.  Co.,  101 
Mass.  S61,  3  AmR  401;  Shaw  v.  Spen- 
cer, 100  Mass.  382,  97  AmD  107,  1 
AmR  116;  Bell  v.  Smith,  99  Mass. 
(17;  Boardman  v:  Spencer,  13  Allen 
353,  90  AmD  196;  Ware  v.  Hayward 
Rubber  Co.,  3  Allen  84;  Rice  v.  Cod- 
man,  1  Allen  377;  Hartshorn  v.  Shoe, 
etc.  Dealers'  Ins.  Co.,  16  Qray  240; 
Carkin  v.  Savory,.  14  Gray  528;  Met- 
calf  V.  Weld,  14  Qray  210;  Macomber 
y.  Howard  F.  Ins.  Co.  7  Gray  267; 
Brown  v.  Brown,  8  Mete.  573;  At- 
kins V.  Howe,  18  Pick.  IS;  Macomber 
V.  Parker,  13  Pick.  175;  Randall  v. 
Rotch,  12  Pick.  107;  Lewis  y.  Thatch- 
er, 15  Mass,   431. 

Mich. — Peo.  V.  Traves,  188  Mich. 
416,  164  NW  120;  Hanna  v.  Smith. 
173  Mich.  483,  139  NW  266:  PltU- 
burgh  Coal  Co.  t.  Northy.  168  Mich. 
630,  123  NW  47;  Robert  Smith  Print- 
ing Co.  V.  State  Auditors  Bd.,  148 
Mich.  661,  112  NW  103;  Stearns  v. 
Grand  Trunk  R.  Co.,  148  Mich.  271, 
111  NW  769;  Meloche  v.  Chicago,  etc 
R.  Co.,  116  Mich.  $9,  74  NW  301; 
Houghton  v.  Bradley,  118  Mich.  699, 
71  NW  1112;  Brlgham  v.  Martin,  103 
Mich.  160,  61  NW  276;  Pennell  v. 
Delta  Transp.  Co.,  94  Mich.  247,  63 
NW  1049;  Lamb  v.  Henderson,  63 
Mich.  302,  29  NW  732;  Van  Hoesen  v. 
Cameron,  64  Mich.  609,  20  NW  609; 
Oreenstine  v.  Borchard.  60  Mich.  434, 
16  NW  640,  46  AmR  61;  Ledyard  v. 
Hibbard,  48  Mich.  421,  12  NW  637, 
■42  AmR  474;  Advertiser,  etc.,  Co.  v. 
Detroit,  43  Mich.  116,  6  NW  72;  Br- 
win  V.  Clark,  13  Mich.  10;  Harvey  v. 
Cady,  8  Mich.  431.  See  McLean  y. 
Sandusky  Lumber,  etc,  Co.,  160  Mich. 
S24,  126  NW  31. 

Minn. — Kees  v.  Chrlstensen.  124 
Minn.  230,  144  NW  766;  Northwest- 
ern F.  &  M.  Ins.  Co.  V.  Connecticut 
F.  Ins.  Co.,  106  Minn.-483,  117.  NW 
826;  Torpey  v.  Murray,  93  Minn.  482, 

101  NW  609;  Healey  v.  Mannheimer, 
74  Minn.  240,  76  NW  1126;  Heavy  v. 
Thuett,  47  Minn.  766,  60  NW  126; 
Globe  Milling  Co.  v.  Minneapolis  Ele- 
vator Co.,  44  Minn.  163,  46  NW  306; 
Paine  v.  Smith,  33  Minn.  496,  24  NW 
305. 

Miss.— PosUl  Tel.  Cable  Co.  v.  Wil- 
lis, 93  Miss.  540,  47  8  380.  . 

Mo. — State  v.  Public  Service  Comn., 
269  Mo.  63,  189  SW  377;  Wolff  v. 
Campbell,  110  Mo.  114,  19  SW  622; 
Kimball  v.  Brawner,  47  Mo.  398; 
Goodfellow  V.  Meegan,  32  Mo.  280; 
Pavey  y.  Burch,  3  Mo.  447,  26  AmD 
682;  Keller  y.  Merer,  74  Mo.  A.  818; 
Thompson  v.  Irwin,  42  Mo.  A.  403; 
Miller  V.  Dunlap,  22  Mo.  A.  97. 

Mont. — ^Keefe  v..  Doreland,  16  Mont. 
16,  39  P  S16. 

Nebr.— McKee  v.  Wild,  62  Nebr.  9, 
71    NW    958. 

Nev. — Jos.  Schlits  Brewing  Co.  v. 
Orimmon.  28  Nev.  236,  81  F  43. 

N.  H.— -Stimson  v.  Jackson,  58  N. 
H.  138;  Swamscot  Mach.  Co.  v.  Par- 
tridge, 26  N.  H.  869;  New  Hamp- 
shire Mut.  F.  Ins.  Co.  v.  Rand,  24 
N.  H.  428;  George  v.  Bartlett,  22  N. 
H.  496;  Foye  v.  Leighton,  22  N.  H. 
71,  63  AmD  231;  Wheeler  v.  Nurse,  20 
N    H    220 

'N.  J. — Schenck  v.  Griffln,  38  N.  J. 
L.  462;  Steward  v.  Scudder,  24  N.  J. 
L.  »6;  Barton  v.  McKelway,  22  N.  J. 
L.  166;  Society,  etc.,  v.  Halght,  1  N. 
J.  Eq.  393. 

N.  M. — Gooch.y.  Coleman,  159  P  945. 

N.  T. — Britton  v.  Ferrln,  171  N.  T. 
236,  63  NB  954;  O'Donohue  v.  Leg- 
gett,  134  N.  T.  40,  31  NE  269:  Hop- 
per V.  Sage,  112  N.  T.  630,  20  OT! 
350,    8   AmSR   771;    Blgelow   v.    Legg, 

102  N.  T.  852,  6  NB  107;  Union  Trust 
Co.  v.  Whlton,  97  N.  Y.  172,  20  NT 
WklyDlg  106  [aff  27  Hun  319,  16 
NyWklyDlg  108]:Sllberman  v.  Clark, 
96  N.  T.  522;  Farmers',  etc.,  Nat. 
Bank  v.  Logan,  74  N.  T.  668:  Buffalo 
Bank  of  Commerce  v.   BIssell,  72  N. 


T.  615;  Farmers',  etc.,  Nat.  Bank  v. 
Erie  R.  Co.,  72  N.  T.  188;  New  York 
Security  Bank  v.  National  Bank  of 
Republic,  67  N.  T.  458,  23  AmR  129; 
Collender  v.  Dinsmore,  55  N.  T.  200, 
14  AmR  224  [rev  64  Barb.  457]; 
Lawrence  v.  Maxwell,  53  N.  T.  19 
[aff  6  Lans.  469,  64  Barb.  102];  Walls 
V.  Bailey,  49  N.  Y.  464,  10  AmR  407; 
Ayrault  v.  Pacific  Bank,  47  N.  Y.  670, 
7  AmR  489  [afl  29  N.  Y.  Su- 
per. 8371,  AbbPrNS  381;  Brad- 
ley V.  Wheeler,  44  N.  Y.  496  [aff 
27  N.  Y.  Super.  181;  Markham  v. 
Jaudon.  41  N.  Y.  235  [rev  49  Barb. 
462,  3  AbbPrNS  286];  Rawls  v.  Amer- 
ican Mut.  L.  Ins.  Co.,  27  N.  Y.  282, 
84  AmD  280  [aff  36  Barb.  257];  Bow- 
en  V.  Newell,  8  N.  Y.  190,  Seld.  87 
[rev  7  N.  Y.  Super:  326];  Wadaworth 
V.  Allcott,  6  N.  Y.  64;  Vail  v.  Rice, 
5  N.  Y.  156;  Beime  v.  Dord.  5  N.  Y. 
95,  65  AmD  321  [rev  4  N.  Y.  Super. 
^91;  Mutual  Safety  Ins.  Co.  v.  Hone, 

2  N.  Y.  235;  Simmons  v.  Law,  4  Abb. 
Dec.  241,  3  Keyes  217  [aff  21  N.  Y. 
Super.  213};  Spain  v.  Talcott,  165 
App.  DIv.  816,  153  NYS  611;  Hart  v. 
Cort,  166  App.  DIv.  683,  151  NYS  4; 
Hayward  v.  Wemple,  162  App.  DIv. 
196,  136  NYS  625  [aff  206  N.  Y.  692 
mem,  99  NE  1108  mem];  Horst  v. 
Lovdal,  113  App.  DIv.  277,  98  NYS 
996;  Mcintosh  v.  Pendleton,  76  App. 
DIv.  631.  78  NYS  162:  Meyer  v.  Ha- 
ven, 87  App.  Div.  194,  56  NYS  864; 
Richard  v.  Haebler,  36  App.  DIv.  94, 
65  NYS  583;  Adamant  Mfg.  Co.  v. 
Bach,  26  App.  Div.  265,  60  NYS  12 
[aff  163  N.  Y.  555  mem,  57  NE  llOS 
mem];  Goulds  Mfg.  Co.  v.  Muncken- 
beck,  20  App.  DIv.  612,  47  NYS  326; 
Howell  V.  Dimock,  15  App.  Div.  102, 
44  NYS  271;  Leach  v.  New  York,  etc., 
R.  Co.,  89  Hun  377,  35  NYS  305;  Lar- 
rowe  V.  Lewis,  44  Hun  226;  Fellows  v. 
New  York,  17  Hun  249;  Peoples'  Bank 
V.  Bogart,  16  Hun  270  [aff  81  N.  Y. 
101,  37  AmR  481];  Van  Alstyne  v. 
.Stna  Ins.  Co.,  14  Hun  360:  Rich- 
mond County  V.  Van  CUef,  1  Hun  454, 

3  Thomps.  &  C.  468  [aff  60  N.  Y.  645 
mem];  Holmes  v.  Pettenglll,  1  Hun 
316  [aff  60  N.  Y.  646  mem];  Read  v. 
Delaware,  etc..  Canal  Co.,  3  Lans,  213 
[rev  on  other  grounds  49  N.  Y.  662 
mem];  Lane  v.  Bailey,  47  Barb.  395; 
Mercantile  Mut.  Ins.  Co.  v.  State  Mut. 
F.  &  M.  Ins.  Co.,  25  Barb.  819;  Ameri- 
can Steam  Boiler  Ins.  Co.  v.  Ander- 
son, 57  N.  Y.  Super.  179  [aff  ISO  N. 
Y.  134,  29  NB  231];  Dutch  v.  Harri- 
son, 37  N.  Y.  Super.  306;  Bradley  v. 
Wheeler,  27  N.  Y.  Super.  18  [aff  44 
N.  Y.  496];  St.  Nicholas  Ins.  Co.  v. 
Mercantile  Mut  Ins.  Co.,  18  N.  Y. 
Super.  238:  Bargett  v.  Orient  Mut. 
Ins.  Co.,  16  N.  Y.  Super.  386:  Beals 
V.  Terry,  4  N.  Y.  Super.  127;  Hone  v. 
Mutual  Safety  Ins.  Co.,  3  N.  Y.  Su- 
per. 137  [aff  2  N.  Y.  236];  Stebbins  v. 
Globe  Ins.  Co.,  2  N.  Y.  Super.  6B2; 
Rankin  v.  American  Ins.  Co.,  1  N.  Y. 
Super.  619;  Dalton  v.  Daniels,  2  Hilt 
472:  Maguire  v.  Woodside,  2  Hilt. 
59;  Main  v.  Eagle,  1  E.  D.  Smith  619; 
Maxwell  V.  Faust  Co.,  Inc.,  90  Misc. 
702,  154  NYS  224;  Miller  v.  Harvey, 
83  Misc.  59,  144  NYS  624;  Hart  v. 
Cort,  83  Misc.  44,  144  NYS  627;  Cap- 
pel  v.  Weir,  46  Misc.  419,  90  NYS  394; 
Spota  V.  Hayes,  36  Misc.  632,  73  NYS 
959;  Mitchell  v.  Walte,  80  Misc.  792. 
63  NYS  165  [aff  30  Misc.  837  mem,  61 
NTS  1108  mem];  Dlamant  v.  Long 
Island  R  Co.,  30  Misc.  444,  62  NYS 
619:  Hlrsch  v.  Annin,  28  Misc.  228. 
58  NYS  1019;  De  Cernea  v.  Cornell,  8 
Misc.  241,  22  NYS  941;  De  Cernea  v. 
Cornell,  1  Misc.  399,  20  NYS  895  [rev 
on  other  grounds  3  Misc.  241,  22  NYS 
941];  Simis  v.  New  York,  etc.,  R.  Co., 
1  Misc.  179,  20  NYS  639;  Stevenson  v. 
Opoznauer,  157  NYS  147;  Vogeltetn  v. 
Pope  Metals  Co.,  156  NYS  128;  Ken- 
nedy V.  Perkins,  etc.,  Co.,  154  NYS 
101:  Meta  v.  Miller,  113  NTS  627; 
Goetze  v.  Dunphy,  31  NTS  302; 
Coates  V.  Harvey.  2  NTS  5;  Smith  v. 

I  Clews,  1 6  NTSt  6 :  Woodruff  v.  Acosta, 
ill  NTFIt  286;  English  Bank  v.  Barr, 
'  31    AbbNCas    7:    Bogert    v.    Cauman, 


Anth.  N.  P.  97;  Hinton  v.  Locke,  6 
Hill  437;  Goodyear  v,  Ogden,  4  Hill 
104;  Parsons  v.  Miller,  16  Wend.  561; 
Turner  v.  Bur^-ows,  5  Wend.  641  [afC 
8  Wend.  144] ;  Aymar  v.  Astor,  6  Cow. 
266;  Chandler  v.  Belden,  18  Johns. 
157,  9  AmD  193;  Cortelyou  v.  Van 
Brundt  2  Johns.  367,  3  AmD  439; 
Sleght  V.  Rhinelander,  1  Johns.  192 
[rev  on  other  grounds  2  Johns.  5311. 

N.  C. — Thompson  v.  Exum,  181  N. 
C.  Ill,  42  SE  548;  Silver  Valley  Hln. 
Co.  V.  North  Carolina  Smelting  Co., 
122  N.  C.  542,  29  SE  940;  Cooper  v. 
Purvis,   46  N.   C.   141. 

N.  D. — Deacon  v.  Mattison,  11  N.  D. 
190,    91    NW    35. 

Oh. — Comstock  Amusement  Oo.  v. 
Opera  Ball  Co.,  93  Oh.  St  46,  112  NE 
150;  Thomas  v.  Guarantee  Title,  etc.. 
Co.,  81  Oh.  St  432,  91  NE  188,  26LRA 
NS1210;  Beer  v.  Forest  City  Mut  Ins. 
Co.,  39  Oh.  St' 109;  Babcock  v.  May. 

4  Oh.  384;  Voorhees  Rubber  Co. 
V.  Union  Supply  Co.,  31  Oh.  Clr.  Ct 
567;  Tillyer  v.  Van  Cleve  Glass  Co., 
13  Oh.  Cir.  Ct  »»,  7  Oh.  Clr.  Dec 
209;  Appalachian  Bank  v.  Gatch.  2 
ObS&CP  366.  7  OhNP  S07. 

.Okl. — Jones  v.  Cochran.  83  Okl. 
481,    126   P    716. 

Or. — Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  628,  157  P  806;  Miller 
Hilling  Co.  V.  Bastach,  70  Or.  4U,  142 
P  355;  Barnard  v.  Houser.  68  Or. 
240,  137  P  227;  Manerud  v.  Eugene, 
62  Or.  196,  124  P  662;  Savalge  v. 
Salem  Mills  Co.,  48  Or.  1,  86  P  69, 
10  AnnCas  1065;  McCulaky  v.  Kloa- 
terman,  20  Or.  108.  25  P  366,  10 
LRA    785. 

Pa. — ^Burton  v.  Forest  Oil  Co..  204 
Pa.  349,  54  A  266:  Riley  v.  Penn- 
sylvania Mut.  L.  Ins.  Co.,  189  Pa. 
307,  42  A  191;  Corcoran  v.  Chess,  131 
Pa.  366,  18  A  876;  Stoddard  v.  Emery. 
128  Pa.  436,  18  A  339:  PitUburffh 
Ins.  Co.  v.  Frasee,  107  Pa.  621;  Bur- 
ger y.  Farmers'  Mut  Ins.  Co.,  71  Pa. 
422;  Hartje  v.  Collins,  46  Pa.  268; 
Coxe  V.  Heisley,  19  Pi.  243;  Porter  v. 
Patterson,  15  Pa.  229;  Keener  v.  U. 
S.  Bank;  2  Pa.  237;  StulU  v.  Dickey. 

5  Blnn.  286,  6  AmD  411;  Goodman 
V.  Whiting  Lumber  Co.,  62  Pa.  Su- 
per. 230;  Haines  v.  Roberts,  67  Pa. 
Super.  227;  Maust  v.  Creasy.  42  Fa. 
Super.  683;  Meacham  T.  Gardner,  27 
Pa.  Super.  296;  Needy  v.  Western 
Maryland  R.  Co.,  22  Pa.  Super.  489; 
Sllllman  v.  Whitmer,  11  Pa.  Super.  iiZ 
[aff  196  Pa.  363,  46  A  489];  Gerbe- 
rich's  Nomination,  9  Pa.  Dist.  659, 
24  Pa.  Co.  260:  Shaw  v.  Deal,  7  Pa. 
Co.  379,  25  WklyNC  89;  Stokes  v. 
Fenner,  10  Phila.   14. 

Porto  Rico. — Garcia  v.  Fernandes. 
8  Porto  Rico  102. 

R.  I. — Rice  V.  Sheldon,  38  R.  I. 
161,  94  A  711;  Watkins  v.  Greene. 
23  R.  I.  34.  46  A  38;  R.  B.  Gage 
Mfg.  Co.  v.  Woodward,  17  R.  I.  46«. 
23  A  16;  Sweet  v.  Jenkins.  1  R.  L  147. 
36  AmD  242. 

S.  C. — Bailey  v.  Savannah  Guano 
Co..  106  S.  C  60,  90  SE  317;  Coates 
V.  Early,  46  S.  C.  220,  24  SE  305: 
Fairly  v.  Wappo  Mills.  44  S.  C.  227, 
22    SE    108,    29    LRA    216. 

Tenn. — American  Lead  Pencil  Co. 
V.  Nashville,  etc.,  R.  Co..  124  Tenn. 
67,  134  SW  613,  32  LRANS  323; 
Pennsylvania  R.  Co.  v.  Naive,  112 
Tenn.  2&9,  79  SW  124.  64  LRA. 
443;  Sweeney  v.  Thomason,  9  Lea 
359,  42  AmR  676:  Bryan  v.  Spurgin. 
5  Sneed  681;  Bedford  v.  Flowers,  11 
Humphr.  242;  Turney  v.  Wilson.  7 
Yerg.   340,  27  AmD  515. 

Tex. — Moore  v.  Kennedy,  81  Tex. 
144,  16  SW  740;  Tucker  v.  Smith,  6S 
Tex.  473,  3  SW  671;  Meaher  v.  Luf- 
kln,  21  Tex.  383;  Chicago,  etc,R.  Co. 
V.  Pavlllard,  (Clvi  A.)  187  SW  898; 
Rhome  Milling  Co.  v.  Cunningham, 
(Civ.  A.)  171  SW  1081;  Dayton  Lum- 
ber Co.  V.  Stockdale,  54  Tex.  Civ. 
A.  611.  118  SW  805;  Stovall  v.  Gard- 
ner, (Civ.  A.)  103  SW  405;  Waters 
Pierce  OH  Co.  v.  Davis.  24  Tex.  Civ. 
A.  508,  SO  SW  453:  Greer  v.  Marble 
Falls   First   Nat.    Bank,    (Civ.   A.)    47 
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written  or  verbal.*'  Even  where  a  contract  ia  indis- 
tinct and  uncertain  in  its  terms  it  cannot  be  con- 
tradicted by  usage,'?  and,  although  the  contract  is 
ambiguous  on  its  face,  if  the  intent  of  the  parties 


to  exclude  the  usage  is  shown  by  parol,  proof  of 
usage  cannot  be  admitted  to  vary  the  contract  as 
so  explained.*'  So,  under  the  guise  of  explaining 
a  cchtract,  new  provisions  cannot  be  engrafted  upon 


SW  1045;  Union  Cent.  L.  Ino.  Co. 
T.  CbownlnK.  8  Tex.  CiV.  A.  455,  28 
SW  117;  Brlllhart  v.  Beever,  (Cr.) 
198  SW  973;  Porter  v.  Heath,  2 
Tex.  A.  Ciy.  Cas.   I   124. 

Utah. — California  Pine  Box,  etc, 
Co.  V.  Waaatch  Orchard  Co..  39  Utah 
J25,  117  -P  36;  Anderson  v.-  Daly 
Hln.  Co.,  16  Utah  28,  60  P  816. 

Vt.— Chapman  v.  Devereuz,  32  Vt. 
616;  Llnaley  v.  Lovely,  26  Vt.  12$. 

Va. — Sutherland  v.  dlbaon,  117  Va. 
840,  86  SE  108;  Straus  v.  Fahed,  117 
Va.  633.  85  SB  969;  Scott  v.  Cheater- 
man,  117  Va.  684,  86  SB  602;  Syer 
V.  Lester,  116  Va.  641,  82  8E  122; 
Gross  V.  Crlss,  3  Oratt.  (44  Va.) 
262;  Harris  v.  Carson,  7  Leigh  (84 
Va.)  632,  30  AmD  61Q. 

Wash. — ^Willdns  v.  Kessinger,  90 
Wash.  447,  166  P  389;  Williams  v. 
Ninemlre,  23  Wash.  393,  63  P  534; 
Swadllng  v.  Bameson,  21  Wash.  699, 
57  P  506;  Volrath  v.  Crowe,  9 
Wash.   374,  87  P  474. 

W.  Va. — State  v.  Chilton,  49  W. 
Va.  453.  39  SB  612;  Sterling  Organ 
Co.  V.  House,  26  W.  Va.  64;  Detwller 
V.  Green,  1  W.  Va.  109;  Exchange 
Banlc  V.  Cookman.  1  W.  Va.  69. 

Wis. — State  V.  Park.  166  NW  289; 
Dunning  T.  I<ederer,  164  Wis.  399, 
leo  NW  159;  Mowatt  v.  Wilkinson, 
110  Wis.  176,  86  NW  661;  Shores 
Lumber  Co.  v.  Stitt.  102  Wis.  450, 
78  NW  662;  Burnham  v.  Milwaukee, 
100  Wis.  66,  76  NW  1014;  Burnham 
v.  HUwaukee,  98  Wis.  128,  75  NW 
1018;  Osborne  v.  Rider,  62  Wis.  235, 
22  NW  394;  L«tnb  v.  Klaus,  SO  Wis. 
>4. 

Wyo. — ^Loltnar  v.  Thayer,  24  Wyo. 
378,  159  P  1084;  Martin  v.  Union 
Pac.  R.  Co.,  1  Vyyo.   143. 

Bng. — Boyd  v.  Shorrock,  L.  R.  6  Bq. 
72;  Stafford  v.  Gardner,  L.  R.  7 
a  P.  242;  The  Alhambra,  6  P.  D. 
68,  8  BRC  361;  Thorpe  v.  Ely  re, 
1  A  &  E.  926,  28  BCL  426,  110 
Reprint  1462:  Cross  v.  E^glln,  2  B.  & 
Ad.  106,  22  BCL  58,  109  Reprint 
1083:  Webb  v.  Plummer,  2  B.  &  Aid. 
746,  106  Reprint  637;  Dalby  v.  Hirst, 
1  B.  &  B.  224,  5  BCL  600,  129  Re- 
print 708;  Richmond  v.  Smith.  8  B. 
A  a  9.  16  BCL  14,  108  Reprint 
94S;  Gabay  v.  Lloyd,  3  B.  &  C. 
793,  10  BCL  359,  107  Reprint  927; 
Uartyr  v.  Bradley,  9  Blng.  24.  23 
EX:l  469,  131  Reprint  623;  Roxburghe 
V.  Robertson,  2  Bligh  166,  4  Reprint 
286;  White  v.  'Wilson,  2  3B.  &  P. 
at,  126  Reprint  1188;  Suse  v.  Pom- 
pe,  8  C.  B.  N.  S.  638,  98  BCL  637, 
141  Reprint  1277;  Charlton  v.  Gib- 
son, 1  C.  A  K.  641.  47  BCL  640; 
Crofts  T.  Marshall,  7  C.  &  P.  697, 
32  ECL  778;  The  Isabella,  2  C.  Rob. 
241;  Blackett  v.  Royal  Bxch.  Assur. 
Co.,  2  C^omp.  &  J.  244,  149  Reprint 
106,  14  BRC  179;  Roberts  v.  Barker, 
1  Cromp.  &  M.  808,  149  Reprint  625; 
Hall  V.  Janson,  4  B.  &  B.  £00,  82 
£CL  500,  119  Reprint  183:  Wiltshear 
V.  Cottrell,  1  B.  &  B.  674,  72  ECL 
«74.  118  Reprint  689;  Wardell  v. 
UouriUyan,  2  Bsp.  693;  LK>ckett  v. 
Nicklin,  2  Exoh.  93,  154  Reprint  419; 
Philllppa  V.  Briard.  1  H.  &  N.  21. 
156  Reprint  1101;  Hare  v.  Barstow, 
8  Jur.  928;  Joynaon  v.  Hunt,  93  L. 
T.  Rep.  N.  8.  470;  Ford  v.  Yates,  2 
M.  &  G.  649,  40  ECL  738,  138  Reprint 
866;  Reading  v.  Menham,  1  M.  & 
Rob.  234;  Smith  v.  JeKryes,  15  M.  & 
W.  561,  163  Reprint  972;  Clarke  v. 
Iloystone,  13  M.  &  W  752,  153  Reprint 
315;  Sutton  v.  Temple,  12  M.  &  W. 
,  52,  152  Reprint  1108;  Tates  v.  Pym, 
t  Taunt.  446,  1  BCL  697,  128  Re- 
print 1107,    8    BRC  349. 

Can. — ^Parsons  v.  Hart,  30  Can.  S. 
C.  473. 

Ont — Northern  El.  Co.  v.  Lake  Hu- 
ron, etc.  Milling  Co..  13  Ont.  L.  849, 
>  OntWB  13».  7  OntWR  484;  Page  v. 
l>roctor.  6  Ont.  228;  Marshall  v.  Ja- 
mieson,  42  U.  C.  Q.  B.  116. 


[a]    Otbar  Btatema&ta  of  ml*,— (1) 

"Where  the  contract  itself  Is  clear 
and  unambiguous,  .  and  free  from 
words,  technical  or  otherwise,  which 
may  have  different  meanings,  the 
words  of  the  contract  p:iUBt  govern, 
and  no  evidence  can  be  received  of 
a  usage  whldh  would  change  the 
plain  meaning  of  the  contract."  Byrd 
v.  Beall,  150  Ala.  122,  126,  43  S 
740,  124  AmSR  60.  (2)  "A  custom 
may  be  shown  to  explain  a  written 
contract  where  its  terms  are  doubt- 
ful, but  where  its  terms  are  sus- 
ceptible of  but  one  meaning  no  cus- 
tom or  usage  can  vary  them."  Bray 
V.  U.  S.,  46  Ct.  CI.  132,  138.  (3) 
"A  usage  repugnant  to  the  terms  of 
a  contract  is  inadmissible  to  control 
it."  Boardman  v.  Spooner,  13  Al- 
len (Mass.)  353,  359,  90  AmD  m. 
(4)  "A  custom  is  bad  which  contra- 
dicts a  contract  the  terms  of  which 
are  plain.  A  custom  is  admissible  to 
explain  what  is  doubtful,  but  when 
the  terms  of  the  contract  are  plain 
the  right  of  one  party  to  it  cannot 
be  taken  away  by  custom."  Borusz- 
weski  V.  Middlesex  Mut.  Assur.  Co., 
186  Mass.  589,  593,  12  NB  250.  .  (6) 
"Proof  will  never  be  allowed  to  es- 
tablish a  usage  which  is  repugnant 
to,  or  which  controls,  displaces,  or 
alters  the  legal  effect  of  any  of  the 
express  terms  of  ,a  contract.  A  usage 
can  not  be  appealed  to  for  the  pur- 
pose of  eliminating  terms  from  a  con- 
tract, and  engrafting  upon  it  others 
different  from,  or  inconsistent  with, 
those  displaced."  Van  Camp  Pack- 
ing Co.  V.  Hartman,  126  Ind.  177, 
180,  26  NE  901.  (6)  "The  supreme 
court  of  the  United  States,  speaking 
through  Justice  Miller,  has  said:  'The 
tendency  to  establish  local  and  lim- 
ited usages  and  customs  in  the  con- 
tracts of  parties,  who  had  no  refer- 
ence to  them  when  the  transaction 
took  place,  bad  gone  auite  as  far  as 
sound  policy  can  Justify.  It  places 
in  the  hands  of  corporations,  ■  such 
as  banks,  insurance  companies,  and 
others,  by  compelling  individuals  to 
comply  with  the  rules  established  for 
the  interests  alone  of  the  former,  a 
power  of  establishing  those  rules  as 
usage  or  custom  with  the  force  of 
law.  When  this  is  confined  to  estab- 
lishing an  Implied  contract,  and  the 
knowledge  of  the  usage  is  brought 
home  to  the  other  party,  the  evil  is, 
not  so  great.  But  when  it  Is  sought 
to  extend  the  doctrine  beyond  this, 
and  incorporate  the  custom  into  an 
express  contract  whose  terms  are  re- 
duced to  writing,  and  are  expressed 
In  language  neither  technical  nor  am- 
biguous, and  therefore  needing  no 
such  aid  in  its  construction,  it 
amounts  to  establishing  the  principle 
that  a  custom  may  add  to  or  vary 
or  contradict  the  well-expressed  In- 
tention of  the  parties  made  In  writ- 
ing. No  such  extension  of  the  doc- 
trine is  consistent,  either  with  au- 
thority, or  with  the  principles  which 
govern  the  law  of  contracts.'  Part- 
ridge V.  Phoenix  Mut.  L.  Ins.  Co., 
15  Wall.  (U.  S.)  673,  679.  21  L.  ed. 
229."  Shelby  Iron  Co.  v.  Dupree,  147 
Ala.  602.  607,  41  S  182.  (7)  "Justice 
Harlan  has  most  happily  stated  the 
rule  and  its  reason  in  Grace  v.  Amer- 
ican Cent.  Ins.  Co.,  109  U.  S.  278, 
3  set  207,  27  L.  ed.  932.  cited  above. 
'In  Barnard  v.  Kellogg,'  says  the 
learned  Justice  (10  Wall.  U.  S.  383, 
19  L.  ed.  987),  'this  court  quotes 
with  approval  the  language  of  Lord 
Lyndhurst  in  Blackett  v.  Royal  Bxch. 
Assur.  Co.,  2  Cromp.  &  J.  244,  149 
Reprint  106.  14  ERC  179,  that  'usage 
may  be  admissible  to  explain  what  is 
doubtful;  It  is  never  admissible  to 
contradict  what  is  plain,'  The  rule 
is  based  upon  the  theory  that  the 
parties,  if  aware  of  any  usage  or 
custom   relating   to   the  subject-mat- 


ter of  their  negotiations,  have  so  ex- 
pressed their  Intention  as  to  take  the 
contract  out  of  the  operation  of  any 
rules  established  by  mere  usage  or 
custom.' "  Llllard  v.  Kentucky  Dls- 
tlllerlea,  etc.,  Co.,  134  Fed.  168,  173, 
87  CCA  74.  (8)  "The  general  rule 
upon  this  subject  is  well  stated  by 
Story,  J.,  in  The  Reeside,  20  F.  Cas. 
No.  11,657,  2  Sumn.  667  (where  nu- 
merous authorities  upon  the  point 
are  cited),  as  follows:  'The  true 
and  appropriate  office  of  a  usage  or 
custom  is  to  interpret  the  otherwise 
Indeterminate  intentions  of  parties, 
and  to  ascertain  the  nature  and  ex* 
tent  of  their  contracts,  arising,  not 
from  express  stipulations,  but  from 
mere  implications  and  presumptions, 
and  acts  of  a  doubtful  or  equivocal 
character.  It  may  also  be  admitted  to 
ascertain  the  true  meaning  of  a  par- 
ticular word,  or  of  particular  words, 
in  a  given  instrument,  when  the 
word  or  words  have  various  senses, 
some  common,  some  qualified,  and 
some  technical,  according  to  the  sub- 

iect-matter  to  which  they  are  applied, 
iut  I  apprehend  that  it  can  never  be 
proper  to  resort  to  any  usage  or 
custom  to  control  or  vary  the  posi- 
tive stipulations  in  a  written  con- 
tract, and,  a  fortiori,  not  in  order  to 
contradict  them.  An  express  con- 
tract of  the'  parties  is  always  admis- 
sible to  supersede,  or  vary,  or  con- 
trol a  usage  or  custom;  for  tlie  lat- 
ter may  always  be  waived  at  the  will 
of  the  parties.  But  a  written  and 
express  contract  cannot  be  controlled, 
or  varied,  or  contradicted  by  a  usage 
or  custom;  for  that  would  not  only 
be  to  admit  parol  evidence  to  con- 
trol, vary,  or  contradict  written  con- 
tracts, but  It  would  be  to  allow  mere 
presumptions  and  implicatidns,  prop- 
erly arising  in  the  absence  of  any 
positive  expressions  of  Intention,  to 
control,  vary,  or  contradict  the  most 
formal  and  deliberate  written  decla- 
rations of  the  parties.' "  Portland 
Flouring  Mills  Co.  v.  British,  etc.. 
Mar.  Ins.  Co.\  130  Fed.  860,  862,  65 
CCA  344  [certiorari  den  195  U.  8. 
629,    25    SCJt   787,    49    L.    ed.    352]. 

[0]  aeuoB*  ror  mle. — (1)  "Vvhere 
a  contract  is  clear,  certain  and  dis- 
tinct, it  cannot  be  modified  by  proof 
of  usage,  for  the  reason  that  it  dis- 
poses of  all  customs  by  its  own  terms 
which  alone  regulates  the  rights  of 
the  parties  and  determines  their  lia- 
bilities. A  contrary  doctrine  would 
work  Incalculable  mischief,  and  make 
the  rights  of  property  depend,  not 
upon  the  contract  of  the  parties  gov- 
erned by  established  principles  of 
law,  but  upon  what  is  called  the  cus- 
tom of  particular  places,  so  that  ev- 
ery town  and  village  In  the  State 
will  have  its  own  particular  code  in 
conflict  with  the  settled  law.  In 
cases  where  evidence  of  usage  is  ad- 
missible at  all.  It  is  only  on  the 
ground  that  the  parties  who  made 
the  contract  are  both  cognizant  of 
the  usage,  and  must  be  presumed  to 
have  made  their  agreement  with  ref- 
erence to  it."  Van  Hoesen  v.  C!am- 
eron,  64  Mich.  609,  614,  20  NW  609. 
(2)  "It  would  be  in  the  highest  de- 
gree impolitic,  and  be  the  cause  of 
Introducing  interminable  confusion 
into  contracts,  if,  when  the  terms  of 
Br  contract  are  express,  clear,  and 
valid  under  the  law,  Its  legal  effect 
could  be  controlled  by  some  local  or 
trade  custom."  Postal  Tel. -Cable  Co. 
V.  Willis,  93  Miss.  540,  651,  47  S 
380. 

47.  Llllard  v.  Kentucky  Distiller- 
ies, etc,  Co.,  134  Fed.  168,  173,  67 
CCA   74    tclt  Cyc]. 

48.  American  Lead  Pencil  Co.  v. 
Nashville,  etc.,  R.  Co.,  124  Tenn. 
57.    134    SW    613,    32    LRANS    323. 

49.  Union  Trust  Co.  v.  Whiton,  97 
N.  T.  172,  20  NYWklyDig  106. 
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it,'"  nor  an  incident  annexed  which  the  terms  of  the 
contract  exclude  either  exprese)}y  or  by  necessary 
implication."^  The  test  as  to  whether  the  custom 
is  repugnant  is  whether  the  custom  or  usage,  if 
written  into  the  contract,  would  make  it  insensible 
-or  inconsistent.'^  The  custom  or  usage  need  not  be 
expressly  excluded,''  but  it  is  of  course  competent 
for  the  parties  so  to  do.'* 

Legal  import  of  contract.  The  legal  import  of  a 
'Contract,  as  distinguished  from  its  express  terms, 
«anuot  be  varied  by  usage.  That  is,  where  judicial 
construction  has  a^ed  to  a  contract  a  certain 
meaning  and  has  defined  the  rights  and  obligations 
of  the  parties  thereunder,  this  legal  effect  or  import 
cannot  be  varied  by  proof  of  a  usage  giving  to  the 
contract  a  different  meaning.''  For  example,  where 
securities  are  pledged  as  collateral,  it  is  a  legal  inci- 
dent of  the  contract  that  the  pledgee  cannot,  in  the 


absence  of  express  authority,  sell  the  pledged  se- 
curities without  due  notice  to  the  pledgor;  and 
evidence  of  usage  to  sell  without  notice  is  not  ad- 
missible to  vary  this  effect  which  the  law  gives  to 
the  contract." 

Words  having  fizBd  signtficance.-  While,  as  al- 
ready stated,"  usage  may  properly  be  admitted  to 
explain  the  meaning  of  a  word  or  an  expression  of 
doubtful  import,  or  one  used  in  a  certain  trade  in 
a  sense  different  from  the  usual  one,  yet  where  the 
legal  signification  of  particular  words  or  expressions 
in  a  certain  character  of  contract  has  been  fixed 
by  judicial  interpretation,  such  words  or  expressions 
cannot  be  shown  to  mean  something  different  when 
drawn  in  question  in  such  a  contract." 

Words  defined  by  contract.  Where  a  contract 
gives  the  words  used  a  plain  and  unambiguous 
meaning,  the  abstract  or  commercial   meaning   of 


so.  Shelby  Iron  Co.  v.  Dupree,  147 
Ala.  602,  606,  41  S  182:  Syer  v. 
Lester,  116  Va.  641,  82  SE  122. 

"Proof  of  custom  or  usage  la  not 
permissible  to  vary  the  terms  of  a 
contract,  but  where  the  laneuage 
used  is  amblBUOus,  or  Its  meaning 
is  uncertain,  usage  Is  admissible  to 
jahow  what  Is-meani  thereby.  Evl- 
-dence  Is  admitted  to  annex  Incidents 
to  a  contract,  where  It  is  apparent 
that  the  parties  have  omitted  to  state 
Important  parts,  but  not  to  add  In- 
•cldents  Inconsistent  with  the  express 
terms  of  the  contract."  Shelby. Iron 
'Co.   V.    Dupree,   supra. 

51.  Iowa. — McMillan  v.  American 
Express  Co.,  123  Iowa  236,  98  NW 
429. 

N.  T. — Meyer  v.  Haven,  37  App. 
Dlv.  194,  56  NYS  864;  V/oodrufT  v. 
Acosta,    11    NYSt   286. 

Pa. — SiUlman  v.  Whltmer,  11  Pa. 
Super.  243  [afT  196  Pa.  363,  46  A 
4891.       . 

V^ls.— Lamb  v.  Klaus,  30  Wis.  94. 

Eng. — Barrow  v.  Dyster,  13  Q.  B. 
D.   636. 

sa.  LUlard  V.  Kentucky  Distiller- 
ies, etc.,  Co.,  134  Fed.  168,  176,  67 
•CCA  74;  Humfrey  v.  Dale,  7  B.  & 
B.  266.  90  ECL  266,  119  Reprint  1246 
[atr  E.  B.  &  E.  1004;  96  ECL  1004, 
120  Reprint  783];  Northern  El.  Co. 
v.  Lake  Huron,  etc.,  Milling  Co.l13 
Ont.  L.  349,  9  OntWR  139,  7  OntWR 
484. 

"In  reference  to  contracts  where 
custom  is  ordinarily  comprehended 
as  part  of  the  agreement  the  rule, 
as  we  understand  It  to  be,  is  that 
evidence  of  such  custom  and  usage 
is  not  to  be  excluded,  unless  the  lan- 

fuage  employed  by  the  parties  is 
ound  to  be  plainly  Irreconcilable 
with  the  rule  imposed  by  custom." 
Llllard  v.  Kentucky  DlstlUIeries,  etc., 
-Co.,  supra. 

53.  Tamplet  v.  Saffell,  16  KyL 
31. 

54.  New  Roads  OllmiU,  etc.,  Co. 
V.  Kline,  164  Fed.  296,  83  CCA  1; 
CartersvUle  Grocery  Co.  v.  Row* 
land.  17  Qa.  A.  42,  86  SB  402.  See 
Vardeman  v.  Penn  Mut.  L.  Ins.  Co., 
126    Ga.    117,    64    SE    66,    6    AnnCas 

-221  (holding  that  a  custom  of  trade 
.'does  not,  by  implication,  become  a 
part  of  a  •OTitten  contract  where 
there  is  a  distinct  provision  in  the 
writing  expressly  denying  the  right 
•claimed  under  the  custom). 

60.  U.  S. — Kalamazoo  Corset  Co.  v. 
Simon,  129  Fed.  144  [aff  129  Fed. 
1006,  64  CCA  166];  The  Brooklyn,  46 
Fed.   132. 

Ala. — Thomason  Grocery  Co.  v. 
Mitchell.  114  Ala.  316,  21  S  461; 
.Jones  V.  Fort,   36  Ala.   449.  . 

Qa. — Happ  Bros.  Co.  v.  Hunter  Mfg. 
etc..   Co.,   145  Qa.   836,   90  SE  61. 

Me. — Rtpley  v.  Crooker,  47  M«. 
370.   74  AmD  491. 

Mass. — Davis,  v.  Galloupe,  111  Mass. 
121;    Potter  v.   Smith,    103    Mass.    68; 


Rice  v.  Codman,  1  Allen  377;  Ran- 
dall  V.  Rotch,   12  Pick.  107. 

Nebr. — Harnett  v.  Holdrege,  73 
Nebr.  570,  103  NW  277,  119  AmSR 
905. 

N.  T. — ^Home  Ins.  Co.  v.  Continental 
Ins.  Co.,  180  N.  T.  389,  73  NB  65, 
105  AmSR  772  [aft  89  App.  Div.  1, 
86  NYS  262];  62  App.  DlT. .  63,  70 
NYS  824;  Hopper  v.  Sage,  112 
N.  T.  630,  20  NB  350,  8  AmSR  771; 
Blgelow  v.  Legg,  102  N.  Y.  662,  1 
NYSt  158;  Baker  v.  Drake,  66  N.  Y. 
618,  23  AmR  80;  Groat  v.  Gile,  51 
N.  Y.  431;  Markham  v.  Jaudon,  41 
N.  Y.  236;  Hlggins  v.  Moore,  34  N. 
Y.  417;  Westcott  v.  Thompson,  18 
N.  Y.  363;  Wheeler  v.  Newbould,  16 
N.  Y.  392;  Wadsworth  v.  Allcott,  6 
N.  Y.  64;  Hart  v.  Cort,  166  App. 
Dlv.  683.  161  NYS  4 ;  Spear  v.  Hart, 
26  N.  T.  Super.  420;  Morowsky  v. 
Rohrlg,  4  Misc.  167,  23  NYfi  854; 
Allen  v.  Dykers.  3  Hill  693  [aS  7 
Hill   497.    42   AmD  87}. 

Oh. — ^Tlllyer  v.  Van  Cleve  Glass 
Co.,  13  Oh.  Clr.  Ct.  99,  7  Oh.  Clr. 
Dec.    209. 

Or. — Interior  Warehouse  Co.  v. 
Duqn,  80  Or.  628,  167  P  806. 

Tenn. — Wilson  v.  Knott,  3  Humphr. 
473. 

Tex. — Mercantile  Banking  Co.  v. 
Landa,    (Civ.  A.)    33  SW   681. 

"Custom  or  usage  cannot  control 
the  legal  rules  applicable  to  the  con- 
struction of  a  contract,  and  evidence 
that  by  a  custom  a  contract  means 
something  different  from  what  Its 
terms  clearly  Import,  Is  inadmissi- 
ble." Blgelow  V.  Legg,  102  N.  Y. 
852. -653.    1    NYSt    158. 

[a]  niaatmtioii.'— Indorsers  of  a 
promissory  note  cannot  be  shown, 
inferentially,  to  be  Joint  makers  by 
evidence  of  a  custom  pursued  by  the 
maker.  Harnett  v.  Holdrege,  73 
Nebr.  670,  103  NW  277,  119  AmSR 
906. 

[b]  AppllcatlOIl  of  ml*.— Where  a 
draft  with  a  bill  of  lading  attached 
was  negotiated  through  several 
banks,  a  custom  among  banks  In  ac- 
cepting drafts  with  reference  to 
charging  back  to  Its  immediate  In- 
dorser  or  customer  the  amount  of 
funds  for  which  credit  had  been  giv- 
en on  receipt  of  draft  in  the  event 
that  it  is  not  finally  paid,  would  not 
change  the  character  of  the  transac- 
tion and  destroy  the  effect  of  succes- 
sive deliveries  of  the  draft  as  con- 
stitutintc  an  assignment  of  the  funds. 
West  Texas  Nat.  Bank  v.  Wichita 
Mill,  etc.,  Co.,  (Tex.  Civ.  A.)  194 
SW   835. 

56.  Baker  v.  Drake,  66  N.  Y.  618, 
23  AmR  80;  Markham  v.  Jaudon,  41 
N.  Y.  236;  Wheeler  v.  Ne-wbould, 
16  N.  Y.  392.  See  also  Stentor  v. 
Jerome,  64  N.  Y.  480;  Taylor  v.  Ket- 
chum.  28  N.  Y.  Super.  607,  36  How 
Pr    289. 

67.     See  supra  9  61. 

58.     TT.    S. — Blue    Star    38.    Co.    v. 


Keyser,  81  Fed.  607  [rev  on  other 
grounds  91  Fed.  267,  33  CCA  496]; 
Tumbull  V.  Citizens'  Bank.  16  Fed. 
145,  4  Woods  193;  Pedersen  v.  EuK- 
ster,  14  Fed.  422. 

111.— Marc  V.  Kupfer,  34  111.  286; 
Osgood  V.  McConnell,  32  111.  74;  Ga- 
lena Ins.  Co.  v.  Kupfer,  28  III.  332. 
81  AmD  284;  Moore  y.  Morris,  20' 
111.   266. 

Iowa. — Ryan  v.  Dubuque,  112  Iowa 
284,  83  NW  1073;  Cash  v.  Hlnkle,  36 
Iowa  623;  Wlllmerlng  v.  McGaughey, 
30    Iowa    205,    6   AmR    673. 

Me. — Cobb  v.  Lime  Rock  F.  &  M. 
Ins.  Co..  £8   Me.   326. 

Mass. — Snelling  v.  Hall,  107  Mass. 
134;  Seccomb  v.  Provincial  Ins.  <2o., 
10  Allen  305;  Brown  v.  Brown,  8 
Mete.  573. 

Mo. — Pavey  v.  Burch,  3  Mo.  447.  26 
AmD  682;  Renick  v.  Brooke,  (A.) 
190    SW    641. 

N.  Y. — Sllberman  v.  Clark,  96  N. 
Y.  522;  CoUender  v.  Dlnsmore,  63 
N.  Y.  200,  14  AmR  224;  Hlggins  v. 
Moore,  34  N.  Y.  417  [rev  19  N.  Y. 
Super.  344];  Lombardo  v.  Case,  45 
Barb.  96;  Lawrence  v.  Gallagher,  42 
N.  Y.  Super.  309  [aft  73  N.  Y.  613 
mem] ;  Bargett  v.  Orient  Mut.  Ins. 
Co.,  16  N.  Y.  Super.  385;  Hone  v. 
Mutual  Safety  Ins.  Co.,  3  N.  Y,  Super. 
137  (aff  2  N.  Y.  236];  Sleght  v. 
Rhlnelander,  1  Johns.  192  [rev  on 
other  grounds  2  Johns.  6311. 

Pa. — Burton  v.  Forest  Oil  Co.,  204 
Pa.  349,  64  A  266. 

S.  C— Fairly  v.  Wappoo  Mills,  44 
8.  C.  227,  22  SE  108,  29  LRA 
216. 

Vt. — Chapman  v.  Devereux,  32  Vt. 
616. 

Va. — Gross  v.  Crlss,  3  Oratt.  (44 
Va.)   262. 

W.  Va.— Hall  V.  Philadelphia  Co., 
72  W.  Va.  673,  78  SE  765. 

Eng. — Mallan  v.  May,  13  M.  ft  W. 
511,   153   Reprint  213. 

[a]  niiwtnitloaa  of  words  and 
phrases  held  not  variable  by  custom: 

(1)  "Alongside."  TurnbuU  v.  Citi- 
zens' Bank,  16  Fed.  146,  4  Woods  193. 

(2)  "Amount."  Ryan  y.  Dubuque, 
112  Iowa  284,  83  NW  1073.  (3) 
"C.  O.  D."  Collender  v.  Dlnsmore, 
55  N.  Y.  200.  14  AmR  224.  (4) 
"Current  Funds."  Marc  v.  Kupfer, 
34  111.  286;  Osgood  v.  McConnell,  .32 
III.  74;  Galena  Ins.  Co.  v.  Kupfer, 
28  in.  332.  81  AmD  284;  Moore  v. 
Morris,  20  111.  255.  (5)  "Gas."  Bur- 
ton V.  Forest  Oil  Co.,  204  Pa.  349, 
54  A  266  (where  the  word  was  used 
in  a  lease  granting  the  right  to  drill 
for  oil  and  gas).  (6)  "Re-Insure." 
Hone  V.  Mutual  Safety  Ins.  Co.,  3 
N.  Y.  Super.  137  [aff  2  N.  Y.  236]. 
(7)  "At  any  time  in  December." , 
Wilmerlng  v.  McGaughey,  30  Iowa 
206,  206,  6  AmR  673.  (8)  "Six 
months  from  date."  Lombardo  v. 
Case,  45  Barb.  (N.  Y.)  95.  97'.  (9> 
"Invoice."  Birely  v.  Dodson,  107 
Md.   229,   68   A   488. 


For  l»t«r  oaMS,  d«v«lo]pii«Bts  and  chanrea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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saeh  terms  canaot  be  admitted  to  give  them  a  differ- 
ent meaning.'* 

[$78]     2.    Applications  of  Bnlee.    Under  these 
roles  it  has  been^held  that  evidence  of  custom  or 


usage  is  not  admissible  to  vary  or  to  contradict  the 

Astor,  6  Cow.  (N.  T.)  266,  268.  (3) 
And  a  loss  by  an  accidental  fire  not 
being  within  this  phrase,  a  custom 
to  include  it  therein  Is  subject  tcf 
the  «ame  objection.  Garrison  v. 
Memphis  Ins.  Co.,  19  How.  (U.  S.) 
312,  16  L.  ed.  656.  (4)  AUter.  iO' 
Alabama.  McClure  v.  Cox,  32  Ala. 
617,  70  AmD  652;  Hibler  v.  McCart- 
ney, 31  Ala.  601;  Eiell  v.  English, 
6  Port.  311;  Eiell  v.  Miller,  6  Port. 
307;  Sampson  v.  Oaisam,  6  Port. 
123,  30  AmD  578;  Jones  v.  Pitcher, 
3  Stew.  &  P.  135,  24  AmD  716. 
(6)  But  it  has  been  held  in  actions 
against  carriers  for  the  nondelivery 
of  goods  upon  bills  of  lading  con- 
taining only  the  above  exception,  that 
evidence  of  a  custom  among  steam- 
boat men  to  ascend  the  river,  as  high 
as  the  water  permits,  and  then  to 
land  thr;  cargo  and  deposit  the  goods 
in  warehouses  there  is  not  admissi- 
ble. Cox  V.  Peterson,  30  Ala.  608,  68 
AmD  145.  (6)  A  custom  exempting 
them  from  liability  for  a  loss  caused 
by  the  forcible  and  Illegal  seizure  of 
the  boat  by  a  body  of  armed  men, 
without  fault  or  neglect  on  the  part 
of  the  ofllcers  or  crew,  is  Inadmis- 
sible. Boon  V.  The  Belfast,  40  Ala. 
184,    8S    AmD    761    [overr    Steele    v. 


terms  of :  Commercial  paper,*"  express  receipts,'^  bilk 
of  lading,'*  charters,"*  or  contracts  of  carriage  gen- 
erally.*^ ^he  saQie  is  true  of  contracts  for  the 
transmission  of  telegrams,**  contracts  of  sale,'*  war-. 


80.  Bowers  Hydra«aic  Dredging 
Co.  V.  U.  S.,  211  U.  S.  176,  29  SCt 
77,  53  L.  ed.  136  [aft  41  Ct.  CI. 
214];  Browning  v.  McNear,  158  Cal. 
525.  Ill  P  541;  Adamant  Mfg.  Co. 
v.  Bach.  26  App.  Dlv.  255,  50  NTS 
12  [aft  163  N.  T.  555  mem,  57  NE 
1103  mem]. 

[a]  niiurtntloaa^-d)  The  trade 
meaning  of  the  phrase  "measured  in 
place"  in  a  dredging  contract  was 
inadmissible.  Bowers  Hydraulic 
Dredging  Co.  V.  U.  S.,  211  U.  S.  176, 
183,  29  SCt  77,  53  L.  ed.  136  lag 
41  Ct.  CI.  214].  (2)  The  trade  or 
commercial  meaning  of  the  phrases 
"payable  against  shipping  receipts," 
"payable  when  shipped."  "payable  f. 
o.  b.."  is  controlled  by  the  express 
contract  of  the  parties.  Browning  v. 
McNear,  158  Cal.  625,  527,  111  P  541. 
1 3)  The  custom  in  the  building  trade 
respecting  what  was  covered  by  the 
expression  "a  seven-story  building" 
is  properly  excluded,  that  expression 
being  qualified  In  the  agreement  by 
the  words  "according  to  plans  fur- 
nished." Adamant  Mfg.  Co.  v.  Bach, 
2S  App.  Div.  255,  258,  50  NYS  12 
[afT  163  N.  T.  555  mem,  57  NB  1^03 
mem]. 

60.  Hammond  v.  American  Ex- 
press Co.,  106  Md.  295,  68  A  496. 

61.  CoUender  v.  Dlnsmore,  56  N. 
T.  200,  14  AmR  224:  Cappel  v.  Weir, 
43    Misc.   419,  90  NTS  394. 

62.  Basin  v.  Liverpool,  etc.,  SS. 
Co..  2  F.  Cas.  No.  1,152,  3  WalL 
Jr.  229;  McGovern  v.  Helssenbuttel, 
16  F.  Cas.  No.  8.805.  8  Ben.  46;  Mer- 
chants' Nat.  Bank  v.  Baltimore,  etc., 
SS.  Co..  102  Md.  573,  63  A  108.  See 
Zimmerman  T.  Rainey,  26  Misc.  795, 
56  NTS  199  (holding  that  where  the 
defense  to  an  action  for  the  freight 
of  a  cargo  is  that  it  was  carried 
under  special  charter  by  the  day,  and 
a  bill  of  lading  of  the  cargo  has 
been  introduced,  evidence  that  it  is 
not  customary  to  give  a  bill  of  lad- 
ing wbere  the  boat  is  chartered  by 
the  day  is  not  Incompetent,  as  prov- 
ing tbe  contents  of  the  bill  of  lad- 
ing or  as  varying  Its  terms,  where 
it  la  neither  a  special  agreement  nor 
the  agreement  sued  on), 

[a]  ZUnstratlonB^ (1.)    A   custom 

to  change  or  to  alter  dates  on  bills 
of  lading  at  the  time  of  and  prior  to 
the  Issuance  thereof  to  make  the 
date  on  the  bills  conform  to  The  true 
date  of  issue.  Is  Inadmissible,  where 
its  application  would  effect  an  alter- 
ation of  the  date  of  the  true  instru- 
ment. Merchants'  Nat.  Bank  v.  Bal- 
timore, etc..  SS.  Co.,  102  Md.  578. 
63  A  108.  (2)  Where  a  bill  of 
lading  contained  the  words,  "with 
shipper's  reconsignment  option,"  evi- 
dence that  by  usage  the  option  was 
exercised  .by  the  consignee  also  was 
incompetent.  McGovern  v.  Helssen- 
buttel. 16  F.  Cas.  No.  8,805,  8  Ben. 
46. 

[b]  Jtaagun  or  pezlla  of  the  ■•■■. 
— Cl>  Evidence  of  a  custom  among 
ship  owners  that  the  exception  of 
"dargers  of  the  seas,"  in  a  bill  of 
lading,  extended  to  all  losses  except 
thoise  arising  from  their  tieglect  is 
inadmissible.  Baxter  v.  Leland,  2 
F.  Cas.  No.  1,124,  Abb.  Adm.  348 
[a.T  2  F.  Cas.  Nof.  1,125,  1  Blatchf. 
526];  The  Reeside,  20  F.  Cas.  No. 
11,»57,  2  Sumn.  567;  Turney  v.  Wil- 
son, 7  Terg.  (Tenn.)  340,  27  AmD 
515.  (2)  Such  words  having  been 
Judicially  construed  not  to  cover  an 
injury  to  a  cargo  by  rats  or  other 
vermin,  evidence  of  mercantile  usage 
and  understanding  at  New  York  and 
New  Orleans  Is  not  admissible  to 
show  that  injury  by  rats  was  includ- 
ed In  the  exception  of  "perils  of  the 
8«a."   in  a  bill  of  lading.     Aymar  v. 
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Mc-byer.   31   Ala.   667,   70  AmD   5161. 

63.  Hammett  v.  Chase,  158  Fed. 
203  [air  1<5  Fed.  1005,  91  CCA  663] 
(charges  for  piling  lumber) ;  Mary  S. 
Bradshai^,  155  Fed.  696  (lay  days): 
The  Clintonia,  104  Fed.  92  (inland 
freights). 

64.  U.  S. — Star  of  Hope  v.  Church, 
17  Wall.  661,  21  L.  ed.  719;  U.  S. 
Express  Co.  v.  Kountze,  8  Wall.  342, 
19  L.  ed.  457;  Basin  v.  Steamhip  Co., 
2  F.  Cas.  No.  1,152,  3  Wall.  Jr. 
229. 

Ark. — Arkansas  Midland  R.  Co.  v. 
Premier  Cotton  Mills,  109  Ark.  218, 
168    SW    148. 

Cal. — Stockton  Lumber  Co.  v.  Cali- 
fornia Nav.,  etc.,  Co.,  10  Cal.  A.  197, 
101  P  641. 

Ga. — Albany,  etc.,  R.  Co.  v.  Mer- 
chants', etc..  Bank,  187  Oa.  391,  73 
SB  637;  Cranor  v.  Southern  R  Co., 
13  Ga.   A.    86,   78   SE   1014. 

111.— Dunseth    v.    Wade,    3    111.    286. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co..    31    Me.    228,    50    AmD    669. 

Mass. — ^Hastings  ,  v.  Pepper,  11 
Pick.   41. 

N.  T. — Buffalo  Bank  of  Commerce 
V.  Bissell,  72  N.  T.  616;  Farmers', 
etc.,  Nat.  Bank  v.  Erie  H.  Co.,  72  N. 
T.  188;  J.  Russell  Mfg.  Co.  V.  New 
Haven  Steamboat  Co.,  60  N.  T.  121; 
Maghee  v.  Camden,  etc.,  R.  Transp. 
Co.,  46  N.  Y.  514,  6  AmR  124. 

Tenn. — C^harles  v.  Carter,  96  Tenn. 
607,   36   SW   396.     - 

Wyo. — Martin  v.  Union  Pac.  R.  Co., 
1    Wyo.    143. 

Eng. — Streeter  v.  Horlock,  1  Bing. 
34,  8  ECL  389,  130  Reprint  15;  War- 
dell  V.  Mourlllyan,   2  Esp.   698. 

[a]  mnstratloaa. — (1)  In  an  action 
by  a  consignor  to  recover  the  value 
of  goods  delivered  to  a  carrier,  which 
the  latter  agreed  to  transport  and 
tender  to  the  consignee  at  the  desti- 
nation, evidence  of  a  custom  dis- 
pensing with  the  requirement  of  ten- 
der of  delivery  in  the  case  of  freight 
shipments  as  distinguished  from  ex- 
press matter  was  held  to  be  inadmis- 
sible. Dlamant  v.  Long  Island  R. 
Co.,  30  Misc.  444,  62  NTS  619.  (2) 
And  where  wheat  was  to  be  trans- 
ported by  the  carrier  to  New  York 
on  account  and  order  of  plaintiff,  and 
the  bill  of  lading  contained  the  mem- 
orandum, "Notify  E.  S.  Brown,  New 
York,"  and  the  carrier  delivered  the 
wheat  to  Brown  instead  of  to  plaln- 
tltr,  it  was  held  not  to  be  admissible 
to  show  that  by  the  custom  of  New 


York  under  sueh  bills  of  lading  prop- 
erty was  rightly  delivered  to  the  per- 
son to  be  notified.  Bank  of  Com- 
merce v,  Bissell,  72  N.  Y.  616;  Farm- 
ers', etc.,' Nat.  Bank  v.  Erie  R.  Co., 
72  N.  Y.  188.  And  see  Hayton  v. 
Irwin,  5  C.  P.  D.  130.  (3)  So,  where 
goods  are  shipped  by  a  bill  of  lading 
running  to  the  order  of  the  shipper, 
a  'custom  Is  not  admissible  to  make 
the  consignee  liable  for  deterioration 
during  transit,  since  it  is  in  viola- 
tion of  the  terms  of  the  contract. 
Charles  v.  Carter,  96  Tenn.  607,  86 
SW  396.  (4)  And  where  a  railroad 
company  agreed  to  transport  a  cer- 
tain quantity  of  hay,  no  time  being 
mentioned,  for  a  certain  price,  a  cus- 
tom of  railroads  for  all  special  rates 
to  expire  at  the  end  of  each  year 
was  rejected.  Martin  v.  Union  Pac. 
R.  Co.,  1  Wyo.  143.  (6)  Again  under 
a  bill  of  lading  for  the  carriage  of 
treasure  from  San  Francisco  via  the 
Isthmus  to  New  York,  which  made 
the  carrier  liable  as  such  for  Its 
transportation  across  the  isthmus, 
evidence  was  held  to  be  inadmissible 
to  prove  that  it  was  the  custom  of 
shippers  -of  treasure  to  Insure  it 
against  risks  upon  the  Isthmus,  or 
that  there  was  a  custom  by  which 
the  carrier  of  gold  refused  to  assume 
any  risk  of  transportation  across  the 
isthmus.  Simmons  v.  Law,  21  N.  Y. 
Super.  213  [aff  in  4  Abb.  Dec.  241, 
3  Keyea  217].  And  see  Phillips  v. 
Brlard,  1  H.  A  N.  21,  166  Reprint 
1101.  (6)  Placing  a  horse  in  an  open 
car  when  the  owner  ordered  it  to  He 
placed  in  a  closed  one  will  make  a 
railroad  company  responsible  for  its 
loss  or  Injury  from  such  change,  al- 
though Its  custom  was  to  carry 
horses  In  either  kind  of  car  indis- 
criminately. Sager  v.  Portsmouth, 
etc.,  R.  Co.,  81  Me.  228,  50  AmD  ' 
659.  (7)  Evidence  of  a  railroad  com- 
pany's custom  to  deliver  carload  ship- 
ments to  a  consignee  by  spotting 
them^  on  a  private  spur  track  next 
to  the  consignee's  sheds  does  not  vary 
the  bill  of  lading  which  provided 
that  the  company's  liability  as  com- 
mon carrier  should  terminate  upon 
receipt  of  the  shipment  at  the  sta- 
tion of  delivery.  Arkansas  Midland 
R.  Co.  V.  Premier  Cotton  Mills,  109 
Ark.  218,  168  SW  148.  (8)  On  receipt 
of  property  with  directions  to  deliv- 
er it  at  the  consignee's  place  of  busi- 
ness, the  obligation  of  the  carrier  Is 
not  satisfied  by  a  delivery  at  a 
wharf,  although  such  was  his  custom 
in  all  similar  cases.  Wardell  v. 
Mourlllyan,  2  Esp.  693. 

66.  Grlnnell  v.  Western  Union  TeL 
Co.,  113  Mass.  229,  18  AmR  486  (an 
express  contract  by  the  sender  of  a 
message  with  a  telegraph  company 
cannot  be  varied  by  the  usage  of  a 
local  office).  See  Western  Union  Tel. 
Co.  V.  Bowman,  141  Ala.  176,  37  S 
493  (holding  that,  where  a  regulation 
printed  on  the  back  of  a  telegraph 
message  provided  that  messages 
would  be  delivered  free  within  estab- 
lished free  delivery  limits,  and  for 
delivery  at  a  greater  distance  a  spe- 
cial charge  would  be  made,  but  jlld 
not  expressly  provide  that  the  special 
charge  for  delivery  beyond  the  free 
limits  should  be  prepaid.  It  was  com- 
petent, without  thereby  contravening 
the  terms  of  the  written  contract,  for 
the  parties  to  contract  with  refer- 
ence to  a  custom  of  the  telegraph 
company  to  deliver  telegrams  beyond 
the  free  delivery  limits  at  a  certain 
office  without  requiring  the  prepay- 
ment   of    an    extra    charge). 

66.  U.  S. — Oelrlcks  v.  Ford,  23 
How.  49,  16  L.  ed.  534;  Kalamaxoo 
Corset  Co.  v.  Simon,  129  Fed.  144 
[aff  129   Fed.    1006,   84   CCA  166]. 
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ranty,"  agreements  for  the  submission  of  eontrover-  |  sies   and  disputes   of   various  natures   to   arbitra- 


Ala. — Loval  v.  Wolf,  179  Ala.  506, 
60  S  298;  Borden  v.  Vinegar  Bend 
Lumber  Co.,  7  Ala.  A.  335,  62  '*S 
245. 

Cal. — Withers  v.  Moore,  140  Cal. 
691,  74  P  159  [rev  in  Banc  71  P 
697];  Polhemus  v.  Helman,  60  Ckl. 
4S8. 

Cola — Salomon  v.  McRae,  9  Colo. 
A.  23,  47  P  409. 

On. — ^Brunswig  v.  EJast  Point  Mlll- 
Ins  Co.,  11  Oa.  A.  9.  74  SE  448. 


Ill— I>eahler   v.   B^ers,   32   111.  368,  -agreed  to  sell  plaintiff  "sixty  tons  of 


83  AmD  274.  . 

Ind. — Oladsteln  v.  Levhte,  49  Ind. 
A.   270,   97   N£:  184. 

Iowa. — ^Duncan  v.  Oreen,  43  Iowa 
679. 

Ky. — Columbia  Malting  Co.  ▼. 
aienmore  Distilleries  Co.,  150  Ky. 
229,   160  SW   63. 

Md. — Denton  v.  GUI,  102  Md.  386, 
62  A  627,  3  L.RANS  465. 

Mass. — Boardman  v.  Spooner,  18 
Allen   353.   90  AmD   196. 

Mich. — Pittsburgh  Coal  Co.  v. 
Nortby,  158  Mich.  530,  128  NW  47. 

N.  J. — Schenck  v.  Oriffln,  38  N.  J. 
L..   462. 

N.  Y. — O'Donohue  v.  Leggett,  134 
N.  Y.  40,  31  NE  269  [aff  8  NY8 
426]:  Groat  v.  GUe,  61  N.  Y.  431: 
Bradley  v.  Wheeler.  44  N>  Y.  496  [aft 

27  N.  T.  Super.  18];  Goulds  Mfg. 
Co.  V.  Munckenbeck,  20  App.  Div. 
612,    47    NYS    335. 

Oh. — Rogers  v.  Woodruff,  28  Oh. 
St.  682,  13  AmR  276. 

Or. — Barnard  v.  Houser,  68  Or.  240, 
137  P  227. 

Pa. — Rowland  v.  Lehigh  Coal,  etc., 
COy   28   Pa.  216. 

Tex. — Low  V.  Grlffln,  (Civ.  A.)  41 
8W  73. 

.Wash. — R.  J.  Mens  Lumber  Co.  v. 
McNeeley.  68  Wash.  223.  108  P  621, 

28  LRANS   1007. 

WlB. — Engeldinger  v.  Stevens,  132 
Wis.  423,  112  NW  507. 

Eng. — Smith  v.  Jeff  ryes,  15  M.  & 
W.  561,  168  Reprint  972;  Yates  v. 
Pym,  6  Taunt.  446,  1  ECL  697,  128 
Reprint  1107.  8  SRC  349. 

[a]  ZUnstratloaa.— Evidence  of 
custom  or  usage  has  been  refused  to 
contradict  the  terms  of  the  contract 
as  to:  (1)  Quality  and  description 
of  goods.  Kalamasoo  Corset  Co.  v. 
Simon,  129  Fed.  144  [aff  129  Fed. 
lOOS,  64  CCA  166};  Birmingham,  etc., 
R.  Co.  V.  Maddox.  166  Ala.  292,  46  S 
780;  Polhemus  v.  Helman,  60  Cal. 
438  (holding  that  under  a  written 
contract  to  deliver  wool  "in  good 
order"  a  custom  which  would  relieve 
the  seller  from  the  obligation'  is  in- 
admissible); Corwln  V.  Patch,  4  Cal. 
204  (holding  that  a  contract  for  the 
purchase  of  "100,000  oranges,  more 
or  less,  at  the  rate  of  372  per  1000, 
to  be  delivered  to  us,  boxed,  in  good 
order,"  cannot  be  affected  by  a  cus- 
tom of  orange  dealers  to  require  a 
fruit  larger  and  better  than  that  de- 
livered in  the  particular  case);  Board- 
man  v.  Spooner,  13  Allen  (Mass.)  363, 
90  AmD  196  (holding  that  a  usage 
that  a  sale  of  hides  was  subject  to 
the  approval  of  the  purchaser  or  of 
an  Inspector  wa6  repugnant  to  the 
following  contract  In  a  broker's  book, 
and  therefore  Inadmissible:  "Boston, 
September  9,  1866.  Sold  Wm.  B. 
Spooner  &  Co.  ace.  B.  G.  Boardman. 
5  bales  D.  G.  cow  hides,  1  bale  dry 
do.  ®  17c  pr.  lb.  net  cash  delivered 
in  N.  Y.");  Groat  v.  Glle,  51  N.  Y. 
431  (holding  that,  where  A  contract- 
ed to  sell  to  B  "two  flocks  of  sheep, 
except  'two  bucks  and  a  lame  ewe,'  " 
at  a  certain  price,  evidence  of  a  cus- 
tom that  the  wool  of  sheep  does  not 
go  to  the  purchaser  is  Incompetent) ; 
Barnard  v.  Houser,  68  Or.  240,  137 
P  227  (holding  that  a  custom  cannot 
be  relied  on  to  show  an  agreement 
to  furnish  a  certificate  that  barley 
sold  is  of  a  certain  quality,  in  con- 
tradiction of  a  contract  making  pay- 
ment and  delivery  dependen^  cove- 
nants); Yates  V.  Pym,  6  Taunt.   446. 


1  ECL  697,  128  Reprint  1107,  8  ERC 
249  (where.  In  an  action  on  a  sale 
note  of  "prime  singed  bacon,"  evi- 
dence was  offered  and  rejected  of  a 
usage  In  the  bacon  trade  that  a  cer- 
tain latitude  of  deterioration  called 
"average  taint"  was  allowed  before 
the  bacon  ceased  to  answer  the  de- 
scription of  prime  bacon);  Smith  v. 
Jeffryes,  16  M.  &  W.  561.  153  Re- 
print »'f2  (holding  that,  where  de- 
fendant,     by     a     written     contract. 


ware  potatoes,  at  £5  a  ton,"  it  was 
inadmissible  to  show  that  a  particu- 
lar kind  of  ware  potatoes  was  meant 
by  plaintiff).  (2)  Quantity  or  amount 
of  goods.  Shelby  Iron  Co.  v.  Du- 
pree,  147  Ala.  602,  41  S  182;  Bruns- 
wig V.  East  Point  Milling  Co.,  11  Ga. 
A.  9,  74  SE  448;  Denton  v.  Gill,  102 
Md.  386,  62  A  627,  3  LRANS  465; 
Boardman  v.  Spooner,  13  Allen 
(Mass.)  363,  90  AmD  196  (holding 
that  evidence  Is  not  admissible  to 
control  an  absolute  contract  of  sale 
of  a  usage  in  the  trade  that  the  goods 
shall  be  of  such  a  quality  as  to  be 
approved  by  the  buyer  or  a  public 
inspector):  Cabot  v.  Wlnsor,  1  Allen 
(Mass.)  546;  Pittsburgh  Coal  Co.  v. 
Northy,  158  Mich.  630,  123  NW  47; 
Vail  V.  Rice,  6  N.  Y.  156  (holding 
that,  where  a  contract  calls  for  a 
speciflc  parcel  or  lot,  described  as 
being  of  a  certain  quantity,  "more 
or  less,"  evidence  of  a  usage  to  limit 
the  words  "more  or  less"  to  a  cer- 
tain percentage  Is  not  admissible); 
Richard  v.  Haebler,  86  App.  Div.  94, 
56  NYS  583  (holding  that,  where  a 
contract  calls  for  the  delivery  of 
eight  thousand  barrels  of  cement, 
each  to  weigh  one  hundred  and  eighty 
kilos  gross,  evidence  of  a  usage  to 
deliver  less  than  this  for  a  barrel 
is  incompetent);  Spear  v.  Hart,  26  N. 
Y.  Super.  420  (holding  that,  under 
a  contract  to  sell  "one  hundred 
shares  of  stockr"  a  custom  that  some- 
thing more  passes  to  the  purchaser 
Is  invalid).  See  Everett  v.  Indiana 
Paper  Co.,  25  Ind.  A.  287,  57  NB 
281  (holding  that  evidence  of  a  us- 
age m  a  paper  business  that  an  order 
for  fifty-three  thousand  pounds  pa- 
per, "37  x  48,  63  lbs.,  600  sheets," 
means  that  the  weight  of  wrapping 
necessary  to  safely  transport  it  Is  to 
be  included  in  the  specified  weight,  is 
admissible  to  show  what  Is  meant  by 
the  terms  used,  and  does  not  contra- 
dict the  express  terms  of  the  con- 
tract). (3)  Price  and  terms.  OeU 
richs  v.  Ford,  23  How.  (U.  S.)  49, 
16  L.  ed.  634  (holding  that,  where 
there  was  a  written  contract  to  de- 
liver certain  quantities  of  flour  at  a 
certain  price  at  a  named  place,  on  the 
seller's  option,  proof  of  a  usage  In 
the  market  to  demand  margins  of  the 
seller  as  security  for  the  delivery 
was  Inadmissible):  Sheffield  Fur- 
nace Co.  V.  Hull  Coal,  etc.,  Co.,  101 
Ala.  446,  14  S  672  (holding  that  where 
a  contract  of  sale  names  a  price  "f. 
o.  b.  cars"  at  a  certain  place,  it  can- 
not be  shown  by  proof  of  custom 
that  these  letters  have  a  meaning  or 
effect  different  from  what  would  have 
attached  to  the  full  words  If  they 
had  been  Inserted  in  the  contract); 
Withers  v.  Moore,  140  Cal.  691,  74 
P  159  [rev  71  P  697]  (reduction  of 
duty);  Salomon  v.  McRae,  9  Colo.  A. 
23,  47  P  409  (holding  that,  where  a 
bill  of  goods  is  marked  "O  K"  by 
the  agent  effecting  the  sale,  proof 
of  custom  is  inadmissible  to  show 
that  the  letters  used  implied  a  guar- 
anty of  payment  by  the  agent) ;  Desh- 
ler  V.  Beers,  32  111.  368,  83  AmD  274; 
Schenck  v.  Grlffln,  38  N.  J.  L.  462 
(holding  that,  where  a  contract  was 
made  for  the  sale  of  a  horse,  the 
horse  was  delivered,  and  a  note  for 
the  price  was  given,  evidence  that  It 
was  the  custom  in  selling  horses  to 
give  the  purchaser  time  to  try  the 
animal  before  the  sale  was  final  was 


inadmissible);  Goulds  Mfg.  Co.  v. 
Munckenbeck,  20  App.  Div.  612,  47 
NYS  325;  Ford  v.  Yates,  2  M.  ft 
G.  549,  40  ECL  738,  133  Reprint 
866  (holding  that,  where  a  memo- 
randum of  a  contract  was  as  fol- 
lows: "Of  Edward  Yates,'  39  pock- 
ets of  Sussex  hops,  Sprlngett's.  5 
pockets  of  Sussex  hops,  Kenward's 
78s.  Sprlngett's  to  wait  orders," 
evidence  of  custom  was  inadmissible 
to  show  that  the  sale  was  on  a 
credit  of  six  months).  (4)  Place  and 
time  of  delivery.  Duncan  v.  Green, 
.48.  Iowa  679  (holding  that,  where  a 
contract  for  a  sale  of  oats  provides 
for  their  delivery  on  the  cars  at  the 
place  of  shipment,  proof  of  a  custom 
that  the  place  of  delivery  and  pay- 
ment Is  the  place  of  destination  Is 
inadnrJsslble);  Hlrsch  v.  Annln,  28 
Misc.  228,  58  NYS  1019;  Rogers  v. 
Woodruff,  23  Oh.  St.  632.  13  AmR 
2;6  (holding  that,  where  W  contract- 
ed with  R  for  the  sale  of  salt,  as 
follows,  "Sold  J.  H.  Rogers  one  thou- 
sand sacks  coarse  Liverpool,  and  two 
thousand  sacks  fine  Liverpool  salt 
at  32.10  per  sack,  to  arrive  by  the 
15th  November,"  evidence  that,  t>y 
the  custom  of  merchants,  the  words 
"to  arrive  by  the  15th  November," 
meant  "deliverable  on  or  before  the 
16th  of  November"  was  inadmissi- 
ble); Rowlan  v.  Lehigh  Coal,  etc.. 
Co.,  28  Pa.  215  (holding  that,  where 
a  seller  contracts  to  deliver  the  goods 
sold,  in  certain  quantities  monthly, 
at  a  designated  place,  the  right  of 
the  purchaser  cannot  be  enlarged  by 
the  customs  and  usages  of  other  per- 
sons who  purchased  from  the  same 
seller,  nor  by  the  quantity  delivered 
on  other  contracts  during  the  same 
season) . 

[b]  Strike  as  szeuae  for  dsUTarr. 
— In  an  action  against  the  seller  of 
coal  for  breach  of  a  written  contraicl 
whereby  the  seller  agreed  to  furnlah 
what  coal  the  buyer  might  require 
between  certain  dates  at  a  certain 
price,  parol  evidence  of  a  custom  that 
such  contracts  were  subject  to  a 
strike  at  the  mines  from  which  the 
coal  contracted  for  was  to  be 
shipped,  and  all  other  cases  beyond 
the  seller's  control  whereby  he 
would  be  prevented  from  obtaining 
the  coal,  was  inadmissible.  (Coving- 
ton V.  Kanawha  Coal,  etc.,  Co.,  121 
Ky.  681,  89  SW  1126,  28  KyL  636, 
123    AmSR    219,    3    LHANS    248. 

[c]  Wliw*  an  ootioa  fox  th«  pvx- 
ohkM  of  atook  disclared  that  the 
holder  of  the  option  was  to  be  en- 
titled during  its  life  to  all  the  divi- 
dends declared  on  1(,  evidence  that 
by  the  general  custom  of  brokers  and 
dealers  In  stocks  the  words  "divi- 
dends or  surplus  dividends"  in  the 
contract  were  intended  to  mean  divi- 
dends declared  on  the  stock,  whether 
they  had  been  announced  before  or 
after  the  date  of  the  contract,  pro- 
vided^ on  the  day  the  contract  was 
made,  the  stock  yia.'a  selling  in  the 
market  "dividend  on,"  anS  not  "ex 
dividend,"  was  ruled  to  be  inadmissi- 
ble. Lombardo  v.  Case,  45  Barb.  (N 
Y.)    95. 

67.  Ala. — Florence  Wagon  Works 
v.  Trinidad  Asphalt  Mfg.  (fo..  146  Ala. 
677,  40  S  49. 

Ind. — Hit*  V.  Warner,  47  Ind.  A. 
612,   93   NE   1006. 

Iowa. — Steele  v.  Andrews,  144 
Iowa  360,  121  NW  17. 

Me. — Marshall  v.  Perry,  67  Me. 
78. 

Wyo. — Leitner  v.  Thayer,  24  Wyo. 
378,    169    P   1084. 

[a]  ZUnstmtlon. — ^Where  a  full- 
blooded  cow  is  sold  at  public  auction 
with  an  express  warranty  that  she  Is 
a  breeder,  the  seller  cannot  show,  aa 
a  defense  to  an  action  for  breach  of 
such  warranty,  the  existence  of  a  cus- 
tom among  breeders  that,  where  such 
animals  sold  In  .that  way  ar«  found 
not  to  be  breeders,  they  are  to  be  re- 
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tian,"'  deposit  of  collateral,**    pledge/"  repayment  I  policies ''   or '  contracts   of   reinsurance,'*    dee^s," 
of  debts,''^  disoount  of  oommercial  paper,''  insurance  |  leases,"  employment  eontraota,"  contracts  of  inn- 


tumed  to  the  seller,  and  he  Is  to  b« 
given  a  reasonable  time  to  breM 
ibeiD — which  custom  the  buyer  did 
not  follow.  Steele  v.  Andrews,  144 
Iowa  360.  121   NW  17. 

88.  Proctor,  etc,  CSo.  ▼.  Blak*^ 
on,  etc.,  Co.,  187  Ga.  407,  73  SB 
37S;  Produce  -Brokers  Co.,  Ltd.  v. 
Olympta  Oil,  etc..  Co.,_L,td.,  [1916] 
I  A.  C.  814:  Re  North  Western  Rub- 
ber Co.,  [19081  2  K.  B.  »07_[foll 
Hutcheson    v.    Ea'  -  -    -  — 


861]. 


Piton,     18    Q.     B.    D. 


69.  Ernst  v.  New  Tork  Mechan- 
ics', etc.  Nat.  Bank,'  201  Fed.  664, 
130  CCA  92  [aS  200  Fed.  287,  296, 
299  (aS  231  U.  8.  601  34  SCt  20, 
5S  L.  ed.  115)]. 

TO.  Howell  y.  Dlmock.  16  App.  DIt. 
102.  44   NTS    271. 

n.  VlrKlnla  £xch.  Bank  y.  Cook- 
man,  1  W.  Va.  69. 

72.  Auto,  etc,  Mfr.  Oo.  y«  Mer- 
chants' Nat.  Bank,  116  Md.  17»,  81  A 
294. 

n.  U.  8. — Orleat  Mut  Ins.  Co.  y. 
Wright.  1  Wall.  4S6,  17  L.  ed.  606; 
Hunt  v.  New  Tork  Fidelity,  etc,  Co., 
99  Fed.  242.   89  CCA  496. 

Ala.— Smith  y.  MobUe  Nay.,  etc. 
Ins.  Co.,  30  Ala.   167. 

Del. — Idittomus  v.  Farmers'  Mot. 
F.  iDB.  Co..   8   Del.    264. 

Ind. — King  v.  Enterprise  Ins.  Co., 
45  Ind.  48. 

Ky. — Sleet  y.  Farmers'  Mut.  F.  Ins. 
Co.,  113   8W   615,    It   LRANS   421. 

Haas. — Boruasweski  y.  Middlesex 
Hut.  Assur.  Co.,  186  Mass.  689,  72 
N£  250;  Secomb  v.  Provincial  Ina 
Co.,  10  Allen  806. 

N.  T.— Van  Alstrne  y.  MOm.  Ins. 
Co..  14  Hun  360:  Rankin  y.  Ameri- 
can Ids.   Co.,  X   N.    T.    Snper.  -619. 

Tex. — Henry  y.  Green  Ins.  Co.. 
(Civ.  A.)  103  8W  886;  Union  Cent. 
L.  Ins.  Co.  y.  Chownins,  8  Tez.  Cly. 
A.  4S6,  28  SW  117. 

Sag. — Hall  y.  Janson,  4  BL  &  B.  600, 
82  KCL.  600,  119  Reprint  188;  Bare 
T.  Barstow,  8  Jur.  928. 

N.  B. — Troop  y.  Union  Ins.  Co., 
12  N.   B.    186. 

(a]  niustratioM.— (1)  Thtia.  where 
a  policy  was  upon  "the  body,  tackle, 
apparel,  ordnance,  munition,  boat, 
and  other  furtiiture  of  the  ship 
called  the  Thames',"  evidence  of  a 
usage  at  Lloyd's  that  boats  sluns 
on  the  ship's  quarter  were  not  pro- 
tected by  such  policy  was  rejected: 
Blackett  v.  Royal  Ezch.  Assur.  Co., 
1  Cromp.  &  J.   244,  149   Reprint  106, 

14  ERG  179.  (2)  And  where  oil  bad 
been  lost  by  leaJcage,  caused  by  tlie 
violent  laboring  of  the  ship  in  a 
cross  sea,  the  court  ivfused  to  admit 
evidence  of  a  mercantile  usage  that 
unless  the  cargo  was  shifted  or  the 
casks  damaged  underwriters  were 
not  liable  for  leakage  as  a  "peril  of 
the  sea."  Crofts  v.  Marshall,  7  C. 
&  P.  697,  32  ECL.  778.  See  also 
Gabay  y.  Lloyd,  3  B.  &  C.  793,  10 
ECL  369,  107  Reprint  927  (to  a  sim- 
ilar effect  as  to  usage  concerning 
the  liability  of  underwriters  for 
death  of  animals  occasioned  by  in- 
juries by  other  animals  in  the  ship- 
ment). (3)  And  where  the  policy 
was  on  "the  Swedish  brig  Sophia," 
Ibis  was  held  to  be  a  warranty  that 
the  vessel  was  Swedish,  and  evidence 
was  rejected  which  was  offered  to 
show  that  the  vessel  was  in  fact  an 
American   ship.     Lewis   y.   Thatcher, 

15  Mass.  431.  (4)  Again  where  the 
policy  read,  "To  port  in  Cuba,  and 
at  and  thence  to  port  of  advice  and 
discharge  in  Europe,"  evidence  of  a 
usage  for  such  vessels  to  stop  at  two 
ports  in  the  Island  was  held  incom- 
petent, because  repugnant  to  the 
language  of  the  contract.  Hearne  y. 
new  England  Mut.  Mar.  Ins.  Co.,  20 
Wall.  (U.  S.)  488,  22  L.  ed.  395.  (6) 
And  where  a  policy  stipulated  that 
the  risk  on  the  goods  was  to  com- 
mence "from  and  immediately  fol- 
lowing the  loading  thereof  on  bosird 
the  sail  vessel  or  boat  at  New  Or- 


leans," it  was  ruled  that  usage  could 
not  render  the  Insurer  liable  for  a 
loss  while  on  the  wharf  awaiting 
transportation  or  while  being  car- 
ried overland  by  rail.  Smith  v.  Mo- 
bile Nav.,  etc.,  Ins.  Co..  30  Ala.  167. 
(6)  So,  where  a  policy  Insured  a 
wharf  boat  "lying  at  the  wharf  at 
the  city  of  Evansvllle,  Indiana,"  It 
was  not  competent  to  prove  a  cus- 
tom prevailing  at  Evansvllle  of  re- 
moving property  of  the  character  of 
that  Insured  from  that  place  to  a 
neighboring  ice  harbor  for  safety 
during  the  season  of  running  ice. 
Franklin  Ins.  Co.  v.  Humphrey,  66 
Ind.  649,  32  AmR  78.  (7)  So,  where 
the  premiums  to  be  paid  are  ex- 
pressly stated  in  the  policy,  evidence 
of  a  usage  as  to  the  rate  of  pre- 
miums is.  inadmissible.  Hartshorn 
y.  Shoe,  etc.,  Dealers'  Ins.  Co.,  IS 
Gray  (Mass.)  240.  (8)  So  evidence 
of  a  general  custom  by  agents  of 
life  Insurance  companies  to  grant 
short  credits  on  first  premiums  is 
inadmissible,  where  the  policy  pro- 
vides that  they  shall  not  go  into  ef- 
fect until  the  premiums  are  paid. 
Smith  V.  Provident  Say.  L.  Assur. 
Soc.  65  Fed.  766,  18  CCA  284;  Union 
Cent  L.  Ins.  Co.  v.  Chownlng,  8  Tex. 
Civ.  A.  466,  28  SW  117.  (»)  So 
where  a  policy  is  issued  covering  a 
certain  cjass  of  rlskp  at  a  stipulated 
premlunC  a  usage  to  abate  a  portion 
of  it  cannot  affect  the  contract.  St. 
Nicholas  Ins.  Co.  v.  Mercantile  Mut. 
Ins.  Co..  18  N.  T.  Super.  288.  (10) 
And  so  to  an  action  on  a  polled 
against  a  Are  company  for  the 
amount  of  the  loss  insured  by  it, 
a  custom  of  the  company  to  con- 
tribute and  pay  on  suoh  policy  only 
in  proportion  to  what  la  paid  on  the 
same  goods  insured  in  another  com- 
pany Is  no  defense.  Lattomus  y. 
Farmers'  Mut.  F.  Ins.  Co.,  8  Del. 
264.  (11)  The  words  "free  from  aver- 
age," having  a  certain  and  well  set- 
tled meaning,  cannot  be  construed 
by  the  public  or  by  the  officers  of 
insurance  companies  as  denoting 
something  different  from  their  gen- 
era] acceptation.  '  Bargett  v.  Orient 
Mut.  Ins.  Co.,  16  N.  T.  Super. 
386.  (12)  And  evidence  of  commer- 
cial usage  Is  not  proper  to  show  that 
a  policy  executed  in  blank  is  equiva- 
lent to  a  policy  "for  whom  it  may 
concern."  Turner  v.  Burrows.  8 
Wend.  (N.  T.)  144.  (18)  And  where 
a  policy  obliges  the  insurer  fo  pay 
the  value  of  the  net  freight,  a  usage 
to  pay  two  thirds  of  the  gross 
freight  is  bad.  McGregor  v.  Penn- 
sylvania Ins.  Co..  16  F.  Cas.  No. 
8.811.  1  Wash.  C.  C.  89.  (14)  The 
word  "advances"  In  a  marine  Insur- 
ance policy  does  not  cover  the  outfit 
of  the  vessel;  and  evidence  that  be- 
fore the  policy  was  executed  it  was 
orally  agreed  that  the  term  should 
mean  something  different  from  Its 
ordinary  meaning  or  that  established 
by  usage  Is  not  admissible  to  vary 
the  written  agreement.  Bumham  y. 
Boston  Mar.  Ins.  Co.,  139  Mass.  899, 
1  NE  837.  (15)  Again  evidence  of 
a  usage  among  Insurance  under- 
writers to  require  a  written  applica- 
tion Is  Incompetent  to  contradict 
evidence  of  the  assured  tending  to 
prove  an  oral  insurance  contract. 
Emery  v.  Boston  Mar.  Ins.  Co.,  138 
Mass.  898.  (16)  In  an  action  on  a 
Are  policy  requiring  Insured  to  keep 
a  set  of  books  clearly  presenting  a 
record  of  all  sales  and  purchases, 
evidence  that  merchants  generally  In 
some  particulars  fall  to  keep  books, 
and  keep  such  records  upon  slips  of 
paper  instead,  is  inadmissible.  Henry 
y.  Green  Ins.  Co.,  (Tex.)  103  SW  836. 
74.  Northwestern  F.  &  M.  Ins.  Co. 
y.  Connecticut  F.  Ins.  Co.,  105  Minn. 
483,  117  NW  825;  Home  Ins.  Co.  v. 
Continental  Ins.  Co.,  180  N.  T.  389, 
73  NB  66.  106  AmSR  772  faff  89 
App.  Diy.  1.  86  NTS  262];  Mutual 
Safety    Ins.    Cto.    v.    Hone,    2    N.    T. 


286    (aff  8  N.   T.   Super.   137].  > 

n.  Straus  v.  Fahed,  117  Va.  688. 
85    SE    969. 

'  78.     Ga. — Werner    y.    Footman,    64 
Ga.  128. 

111. — Galena  Works  Co.  y.  McDon- 
ald,   160    111.   A,    211. 

Iowa.— Healey  v.  Tyler,  160  Iowa 
169,  129  NW  802;  Randolph  v.  Hal- 
den,   44   Iowa  327. 

Kan. — ^Eokhardt  y.  Taylor,  90  Kan.. 
698,    136    P    218. 

Minn. — Kees  v.  (Thrlstensen,  124 
Minn.   280,   144  NW  766. 

Mo. — Turner  v.  Morris,  142  Mo. 
A.  60.  126'  SW  238  [transf  from 
supreme  court  222  Mo.  21,  121  SW 
»]■ 

N.  T.— Spota  v.  Hayes,  36  Misc. 
682.  73  NTS  969. 

Fa. — Stultz  y.  Dickey,  6  Blnn.  286. 
6   AmD    411. 

R.  I. — Watklns  v.  Green,  82  R.  I. 
34.    46   A    38. 

[a]  XUnstratlOBS. — (1)  Where  a 
written  lease  forbids  underletting. 
a  tenant  cannot  prove  a  local  cus- 
tom of  landlords  permitting  tenants 
to  sublet  during  the  summer  months. 
Spota  V.  Hayes.  36  Misc.  (N.  T.)  682, 
73  NTS  959.  (2)  If  a  tenant  should 
agree  in  his  lease  that  the  landlord 
was  to  have  the  waygoing  crop,  the 
custom  of  the  country  giving  it  to 
the  tenant  would  not  be  allowed  to 

Srevall  against  the  express  contract, 
tultz  y.  Dickey,  5  Blnn.  (Pa.)  286. 
6  AmD  411.  .(8)  So  If  parties  agree 
to  leave  a  mine  "in  good  working 
order,"  a  custom'  among  miners  to 
remove  the  pillars  and  supports  is 
inadmissible.  Randolph  v.  Halden,  44 
Iowa  827.  (4)  Evidence  of  custom 
was  Inadn^Jaslble  to  show  that  the 
furnishing  of  steam  and  forced  air 
passed  .under  a  lease  as  appurten- 
ances. Watklns  v.  Green,  22  R.  I. 
34,  46  A  38.  (5)  The  covenants  of 
a  lease  being  unambiguous  as  to  the 
duty  to  make  repairs,  and  Imposing 
no  such  duty  on  the  lessors,  custom 
and  usage  cannot  be  proved  to  Im- 
pose such  obligations  on  the  lessor. 
Heafey  v.  Tyler,  160  Iowa  169,  129 
NW   802. 

77.  La. — C^mp  y.  Baldwin-Mel- 
ville CTo..  123  La.  267,  48  8  927. 

Md. — Baltimore  Baaehall  Club.  etc.. 
Co.  v.  Pickett.  78  Md.  J76.  28  A  879. 
44   AmSR   304,   22   LRA   690. 

Mass. — Menage  v.  Rosenthal,  176 
Mass.  358,  66  NE  679. 

N.  T. — Connell  v.  Averlll.  8  App. 
DIv.  624,  40  NTS  866;  Mitchell  v. 
Walte,  30  Misc.  837  mem,  61  NTB 
1108  mem  [aff  SO  Misc.  792  mem, 
68  NTS  166]:  Stevenson  y.  Opos- 
nauer,   157  NTS  147. 

R.  I. — Sweet  v.  Jenkins,  1  R.  I. 
147,    36    AmD    242. 

Tex. — Freeman  v.  Morrow,  (CHv. 
A)  156  SW  284:  Stovall  y.  Gardner, 
(Civ,  A.)   108  SW  406. 

Wis.- Dunning  v.  Lederer,  164  Wis. 
399,   160   NW   169. 

Eng. — Peters  v.  Steveley,  18  L.  T. 
Rep.   N.    S.    276. 

fa]  SUiiBtratiOBa^— (1)  Where  a 
contract  of  hiring  Is  for  a  term  cer- 
tain, a  custom  of  the  trade  for  the 
master  or  the  servant  to  determine 
It  at  any  time  without  notice  Is  in- 
admissible to  control  the  contract. 
Camp  V.  Baldwin-Melville  Co.,  128 
La.  257,  48  S  827  (two  weeks'  no- 
tice in  this  case) ;  Freeman  v.  Mor- 
row, (Tex.  Civ.  A.)  156  SW  284.  288 
[clt  Cycl;  Peter*  v.  Staveley,  15  L. 
T.  Rep.  N.  S.  276.  (2)  A  custom  be- 
tween employers  and  employees  of 
giving  and  taking  two  weeks'  notice 
of  an  Intention  to  sever  their  rela- 
tions cannot  affect  a  specific  contract 
of  employment  for  a  specific  period. 
Mitchell  V.  Walte,  61  NTS  1108  [aff 
In  48  App.  Dlv.  408,  63  NTS  165]. 
(3)  So,  where  a  contract  Is  entered 
Into  under  which  one  Is  to  work 
for  another  for  one  year  at  certain 
wages,  a  usage  in  the  place  by  w^ilch 
either     party     may     terminate     con- 
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keepers,^*  eontraets  for  professional  services/'  dig- 
ging ditches,""  excavating,*'^  grading,*'  boring 
wells,*'  mining,"  paper  hanging,*'  manufacturing,*" 
and  coustruotion  generally.*'  Further,  evidence  of  a 
usage  is  not  admissible  where  an  agent's  contract  is 
clear  and  unambiguous  as  to  his  duties  or  his  com- 
pensation.** And  so,  where  a  principal  has  given 
express  instructions  to  his  agent,  usage  will  not  jus- 
tify or  excuse  a  departure  therefrom.**  So  where  a 
commission  merchant  is  directed  to  sell  for  cash,  a 
custom  aibong  commission  merchants  to  deliver  ar- 
ticles under  cash  sales  and  wait  a  week  or  ten  days 


for  payment  cannot  confer  authority  on  bim  to  g^ve 
such  credit.'"  And  where  a  note  authorized  the 
payee,  to  whom  stocks  had  been  given  as  collateral 
security,  to  sell  them  in  a  certain  contingency,  evi- 
dence, that  where  stock  was  deposited  with  a  broker 
as  collateral-  security  it  was  the  general  usage  of 
brokers  for  the  latter  to  hypothecate  or  to  dispose 
of  it  at  pleasure,  and  on  payment  or  tender  of  the 
principal  debt  to  return  an  equal  number  of  shares 
of  the. same  kind  of  stock,  was  rejected.''^ 

[i  79]     O.    Retrospective    Effect.    A    usage    or 
custom  cannot  operate  retrospectively.*' 


IV.    ESTABLISHMENT 


[$80]  A*  Pleading— 1.  Necessity.  In  accord- 
ance with  the  rules  of  pleading  applicable  to^  other 
matters'*  it  is  not  necessary  to  plead  customs  or 


usages  of  which  the  court  will  take  judicial  notice.** 
Hence  the  rule  that  general  customs  need  not  be 
pleaded.'"    Particular  customs  or  usages  relating  to 


tracts  to  labor  for  a  given  tim«  at 
will  without  asslcnliiK  any  cause  for 
so  doing  is  Incompetent.  Sweet  v. 
Jenktns,  1  R.  I.  147,  36  AmD  242. 
(4)  And  where-  A  sued  a  baseball 
club  for.  breach  of  a  written  con- 
tract of  hiring,  whereby  he  con- 
tracted with  them  "to  play  ball  .  .  . 
for  the  season  of  1892  for  the  sum 
of  three  thousand  <|3,000>  dollars," 
evidence  of  a  custom  that  all  profes- 
sional baseball  cluba  had  the  right, 
on  ten  days'  notice,  to  discharge  a 
player  who  did  not  play  satisfac- 
torily was  held  to  be  inadmissible. 
Baltimore  Baseball  Club,  etc.,  Co. 
V.  Pickett,  78  Md.  375,  28  A  279, 
44  AmSR-  304,  22  'LRA  690.  (B) 
Where  a  cooper  covenanted  "  "to  in- 
struct, or  cause  him  to  be  Instructed' 
In  the  tradb  of  a  cooper,"  an  ap- 
prentice Indentured  to  him,  a  cus- 
tom for  coopers  to  send  their  appren- 
tices on  whaling  voyages  was  held 
to  be  repugnant  to.  the  contract  and 
Inadmissible.  Randall  v.  ^otch,  12 
Pick.  (Mass.)  107.  (6)  Where,  by  an 
express  contract  between  boiler 
makers  and  apprentices  and  a '  rail- 
road's receiver,  under  which  plain- 
tiff was  employed,  the  receiver  was 
not  entitled  to  discharge  plaintiff 
except  for  cause,  such  contract  was 
not  subject  to  modlflcatlon  by  an 
alleged  custom  of  the  receiver  not 
to  continue  In  his  employment  any 
employee  having  an  unadjusted  claim 
asainat  him.  and  to  require  a  release 
of  all  liability  from  the  employee 
as  a  condition  to  a  continuance  of 
his  emoloyment.  Freeman  v.  Mor- 
row.   (Tex.    Civ.    A.)    156    SW    284. 

78.  Stebbins  v.  Brown,  66  Barb. 
(N.  T.)  274;  Richmond  v.  Smith,  8 
B.  ft  C.  9,  IS  ECL  14,  168  Reprint 
946. 

ta]  lUn>tr»tlOBa. — (1)  Where  there 
Is  an  express  ■  agreement  between  a 
landlord  and  a  guest  that  absences 
shall  be  deducted  from  the  charges 
for  board,  evidence  that  it  Is  the  cus- 
tom of  hotels  not  to  allow  such 
deductions  Is  Irrelevant.  Stebbins  v. 
Brown,  85  Barb.  (N.  T.)  274.  (2) 
The  custom  of  an  Innkeeper  to  de- 
posit baggage  In  the  guest's  bedroom 
does  not  affect  a  case  where  the 
guest  has  ordered  It  to  be  placed 
In  the  commercial  room.  Richmond 
V.  Smith.  8  B.  &  C.  9,  IB  BCL  14, 
108    Reprint   946. 

79.  Davis  V.  New  York  Steam 
Co..  38  App.  DIv.  401,  B4  NTS  78 
(holding  that  evidence  of  a  custom 
entitling  architects,  on  completion  of 
the  plans  and  specifications,  to  two 
per  cent  of  the  total  estimated  cost 
of  the  work.  Is  not  admissible,  where' 
the  contract  expressly  provides  for 
a  compensation  of  three  per  cent  on 
the  total  cost  of  the  work,  with  pay- 
ments to  be  made  on  monthly  esti- 
mates). 

80.  Harvey  v.  Cady,   3   Mich.   481. 
'81.     Norton     v.     Maine    Univ.,    106 

Me.    436.    76   A   912. 

Hill    V.    CTark,    7    Cal.    A.    609, 


95  P  382;  Ryan  v.  Dubuque,  112  Iowa 
284,    83  NW  1073. 

83.  Hanna  v.  Smith,  173  Mich. 
483,  139  NW  256.  See  Independent 
Torpedo  ■  Co.  v.  J.  E.  Clark  Oil  Co., 
48  Ind.  A.  124,  9E  NE  592  (holding 
that  an  agreement  by  a  contractor 
who  contracts  to  "shoot"  a  gas  well, 
to  pay  the  owner  a  reasonable  com- 
pensation for  the  use  of  drilling  tools 
to  repair  damages  to  the  well  caused 
by  the  contractor.  Is  definite,  and 
cannot  be  varied  by  custom). 

84.  Pratt  Cons.  Coal  Co.  v.  Short, 
191    Ala.    378,    68    S    63. 

86.  CentervUle  Independent  School 
Dlst.  V.  Swearngtn,  119  Iowa  702,  94 
NW   206. 

88.  Turner  v.  Osgood  Art  Color- 
type  Co.,  223  111.  629,  79  NE  306  [aff 
125  111.  A.  602];  Whitmore  v.  South 
Boston  Iron  Co.,  2  Allen   (Mass.)   52. 

87.  U.  8.— Bray  v.  U.  S.,  46  Ct.  CI. 
132;  Chambers  v.  U.  S.,  24  Ct.  CI.  387. 

Ark. — Cook  v.  Hawkins,  54  Ark. 
423,    16   SW   8. 

Cal.— Pish  V.  Corroll,  4  Cal.  A.  521, 
88    P   489. 

Mass. — Daly  v.  Kingston.  177 
Mass.    312.    58   NE  1019. 

Mich. — Hanna  v.  Smith,  173  Mich. 
483,  139   NW  266.       . 

Mo. — Pavey  y.  Bilrch,  3  Mo.  447, 
26  AmD  682. 

N.  T. — Meyer  v.  Haven,  37  App. 
Div.  194,  65  NTS  864:  Fellows  v. 
New  York,  17  Hun  249;  Dutch  v. 
Harrison,  37  N.  Y.  Super.  806. 

Tenn. — Wilson  v.  Knott,  3  Humphr. 
473. 

[a]  Wall!  shown  on  .plan.  'Where 
plans  showing  sections  of  the  walls 
are  furnished  from  which  to  esti- 
mate, it  Is  not(  admissible  to  show 
a  universal  rule,  custom,  or  practice 
of  builders  to  estimate  according  to 
the  section  as  shown  and  to  con- 
tract with  reference  thereto,  and  to 
regard  an  increase  in  the  height  of 
the  walls  as  not  Included  In  the 
contract  and  demand  additional  com- 
pensation therefor.  Stuart  v.  (Cam- 
bridge,  126   Mass.  ,102. 

88.  U.  S.— -Partridge  ▼.  Phoenix 
Mut.  L.  Ins.  Co.,  15  Wall.  573.  21 
Iv.  ed.  229;  Stagg  v.  Conrtecticut  Mut. 
L.  Ins.  Co.,  10  Wall.  fiS».  19  L.  ed. 
1038;  Jefferson  v.  Burhans,  86  Fed. 
949.    29   CCA    481. 

III. — Davidson  v.  Zorger,  181  111. 
A.  113;  Whipple  v.  Tucker.  123  111. 
A.   223. 

Mass. — Ware  v.  Hayward  Rubber 
Co.,  8  Allen  84. 

Mo. — ^Kimball  v.  Brawner,  47  Mo. 
398. 

Pa. — Porter  v.  Patterson,  IB  Pa. 
229. 

S.  C. — ^Bailey  v.  Savannah  Quano 
Co..    106    S.    C.    50,    90   SE   317. 

Wash. — Swadling  v.  Barneson,  21 
Wash.    699,    59    P   606. 

[a]  Where  the  eoatntet  of  aa 
agMit  witta  aa  insnraiu)*  oompanr 
provided  'llMt  certain  ■pacUled  oom- 
mlssion*  should  be  "as  compensa- 
tion  In  full  for  any  and  all  services 


under  this  agreement,"  a  custom  in 
the  insurance  business  giving  the 
agent  commissions  on  the  renewal 
premiums  on  policies  obtained  by 
him  was  rejected.  Castlemaii  v. 
Southern  Mut.  L.  Ins.  Co.,  14  Bush 
(Ky.)  197.  To  same  effect  Ooodlng^ 
V.  Northwestern  Mut.  L.  Ins.  Co., 
110    Me.    69,   85   A   391. 

88.  Ga. — Clark  v.  Cumming,  77 
Ga.  64,  4  AmSR  72;  Hatcher  v.  Com- 
er, 73  Ga.  418. 

Mass. — Day  v.  Holmes,  108  Mass. 
306;   Strong  v.   Bliss,   6  Meto.   393. 

Mich. — Starr  Piano  <3o.  v.  Morri- 
son, 169  Mich.  683,  124  NW  562; 
Hutchlngs  V.  Ladd,  16  Mich.  498. 

Mo. — Boogher  v.  Maryland  L.  Ins. 
Co.,    6    Mo.    A.    692. 

Pa. — Porter  v.  Patterson,  15  Pa. 
229. 

Tex. — ^Wootters  v.  Kaufman.  73 
Tex.    395,    11    SW   390. 

Wash. — CItlxens'  Nat.  Bank  v. 
Ariss,    68    Wash.    448,    128    P    693. 

W.  "Va. — Detwller  v.  Green,  1  'W. 
Va.   109. 

[a]  ninstration. — ^Where  a  con- 
tract, clear  and  explicit,  granted  a 
party  the  right  to  sell  pianos  but 
was  silent  as  to  the  subject  of  ex- 
change, it  cannot  be  enlarged  by 
proof  of  a  custom  on  the  part  of 
piano  dealers  to  exchange  pianos. 
Starr  Piano  Co.  v.  Morrison,  159 
Mich.    583,   124   NW   562. 

SO.  Wanless  v.  -  McCandless,  38 
Iowa  20;  White  v.  Fuller,  67  Barb. 
(N.  Y.)  267;  Barksdale  v.  Brown,  10 
S.  C.  L.  517,  9  AmD  720;  Catlin  v. 
Smith.  24  Vt.  86;  Bliss  v.  Arnold,  g 
Vt.    262,    30    AmD   467, 

91.  Allen  v.  Dykens,  8  Hill  (N.  T.> 
593   [aff  7  Hill  497].    , 

92.  U.  S.  V.  Buchanan,  24  F.  Ctta. 
No.  14,678,  Crabbe  563  '[rev  on  other 
grounds  8  How.  83  12  L..  ed.  997]. 
See  also  Sullivan  v.  Jernlgan,  21  Fla. 
264  (holding  that,  where  a  person 
had  a  right  to  drive  logs  on  a  navi- 
gable stream  without  confining  them 
in  rafts  or  clamps,  he  could  not  be 
deprived  of  such  right  by  a  custom 
subsequently  arising  among  logmen 
to  so  conflne  their  logs). 

98.    See  Pleading  [81  Cyc  471. 

94.  Poland  V.  Hollander,  62  Misc. 
523,  116  NTS  1042;  John  O'Brien 
Lumber  Co.  v.  Wilkinson,  123  'Wis. 
272,  101  NW  1050;  Vogt  v.  Schlene- 
beck,  122  Wis.  491,  100  NW  820,  IOC 
AmSR  989,  67  LRA  766,  2  Ann(>i8 
814. 

jndioial  Botioe  of  owrtom  or  ummgm 
see  Evidence  [16  Cyc  878]. 

95.  v.  S. — Consequa  v.  Wlllinga,  8 
F.  Cas.  No.  3,128,  Pet.  C.  C.  225;  Coyle 
v.  Gozzler,  6  F.  Cas.  No.  3.812,  2 
Cranch  C.  C.   625. 

Ala. — Elmore  v.  Parish,  170  Ala. 
499.  54  S  203.  ^,  ^, 

Cal. — Goldsmith  v.  Sa'wyer,  46  Cal. 
209;  Colman  v.  Qements,  23  Cal.  246: 
Waters  v.  Moss,  12  Cal.  585,  73  AmD 
561. 

Del. — ^Wilmington  City  R.  Co.  v. 
White,   22  Del.   363,  66  A  1009:  Tem- 


BV>r  later  Mwes,  a«T«Iopm«Bt9  and  chaagM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  partieiilar  locality  or  trade  mns^,  however,  aoebrd- 
ing  to  the  general  rule,  be  pleaded'*  by  the  party 
seeking  to  make  them  a  basis  of  recovery"  or  de- 
fense,'" and  cannot  in  the  latter  case  be  shown  under 


pieman  v.  Blddle,  1  Del.  622. 

Md. — Patterson  v.  Crowther,  70  Md. 
124,  1<  A  SSI;  Merchants'  Mut.  Ins. 
Co.  V.  Wilson,  2  Md.  217;  Columbia 
Bank  v.  Fltzhugh,  1  Harr.  &  G.  2S>. 
Mich. — Saginaw  Milling  Co.  v. 
Schram.  186  Mich.  62,  152  NW  946; 
Fish  V.  Crawford  Mfg.  Co.,  120  Mich. 
500,  79  NW  693. 

N.  T. — Poland  v.  Hollander,  <2 
Misc.  623,  115  NTS  1042;  Miller  v.  In- 
surance  Co.  of  North  America,  1  Abb 
NCas  470;  Whitehouse  v.  Moore,  13 
.\bbPr  142;  Hinton  v.  Locke,  6  HIU 
437. 

Pa. — Snowden  v.  Warder.  3  Bawle 
101;  Gordon  v.  Little,  g  Sere.  A  R. 
533.  11  AroD  632;  Stulti  v.  Dickey,  6 
BInn.  285,  C  AmD  411;  Carson  v.- 
Blazer.   2  Blnn.    476,  .4  AmD  463. 

Va, — Hansbrougrh  v.  Neal,  04  Va. 
722,  27  NE  693. 

Wash. — Ryder-Oougnir  Co.  v.  Gar- 
retson,  B3  Wash.  71.  101  P  498.  132 
AmSR    1053. 

W.  Va. — Connolly  v.  Bruner,  49  W. 
Va.  71,  35  SE  927. 

Wis. — John  O'Brien  Lumber  Ca 
T.  Wilkinson.  123  Wis.  272,  280,  101 
XW  1050  [clt  Cyc];  Hewitt  v.  John 
Week  Lumber  Co.,  77  Wis.  648,  4t 
NVT  822;  Scott  v.  Whitney.  41  Wis. 
504;  Lamb  v.  Klaus,  30  Wis.  94; 
Huebschmann  v.  McRenry,  29  Wis. 
$35:  Keogb  v.  Daniell,  12  Wis.  163; 
Lee  V.  Merrick.  8  Wis.  229;  Hill  v. 
Storrs.  7  Wis.  253;  Marshall  v.  Amer- 
ican Express  Co.,  7  Wis.  1,  73  AmD 
381;  Power  v.  Kane,  6  Wis.  265. 

[a]  ZUhstzatiOBSj — (1)  In  an  ac- 
tion of  trespass  for  cutting  and  car- 
rying awfiy  his  grain,  a  lessee  for 
years  may  give  evidence  that  by  the 
custom  of  the  country  he  is  entitled 
to  the-waygolng  crop,  although  It  Is 
not  specially  stated  in  his  declaration, 
and  although  he  held  under  a  written 
lease  which  gave  no  such  right. 
Stults  V.  Dickey,  6  Blnn.  (Pa.)  285, 
«  AmD  411.  (2)  Where  a  complaint 
alleges  title  In  olalntltr.  It  may  be 
supported  by  evidence  of  mining  cus- 
toms, even  though  they  are  not  men- 
tioned In  the  pleadings.  Colman  v. 
Clements,   23  Cal.   245.  , 

sa.  V.  S. — Renner  v.  Columbia 
Bank.  9  Wheat.  581,  6  L.  ed.  166;  Cad- 
mus v.  Blatthews,  4  F.  Cas.  No.  2,282, 
2  Paine  229;  Coyle  v.  Gozsler.  6  F. 
Cas.  No.  3,312,  2  Cranch  C.  C.  825. 

Ala. — ^Antomarchl  v.  Russell,  63 
Ala.    35«.    35   AmR    40. 

Cal. — Swift  v.  Occidental  Mln.,  etc., 
Co..  141  Cal.  161,  70  P  470,  74  P  700; 
Goldsmith  v.  Sawyer,  46  Cal.  209: 
Dutch  Flat  Water  Co.  v.  Mooney,  12 
Cal.  534. 

Colo. — Sullivan  v.  Hense,  2  Colo.  424. 
Del. — Wilmington    City    R.    Co.    v. 
W^hlte.   22  Del.   363,  66  A  1009;  Tem- 
pleman   v.  Blddle,  1   Del.   522. 

HI. — Consolidated  Coal  Co.  ▼.  Jones, 
etc..  Co.,  120  III.  A.  139;  Mobile  Fruit, 
etc.,  Co.  V.  Judy,  91  111.  A.  82. 

Ind. — ^Wallace  v.  Morgan.  23  Ind.  399. 
Iowa- — Sherwood  v.  Home  Sav. 
Bank.  131  Iowa  628,  109  NW  9;  Lind- 
ley  V.  Waterloo  First  Nat.  Bank,  76 
Iowa.  629.  41  NW  381,  14  AmSR  264, 
2  LRA  709. 

Kan. — Sarahass  v.  Armstrong.  16 
Kan.    192. 

Ky. — Mowbray,  etc..  Co.  v.  Kelley, 
170  Ky.  271.  186  SW  1130. 

Md. — Patterson  v.  Crowther,  70  Md. 
124,  16  A  631;  Merchants'  Mut.  Ins. 
Co.  V.  Wilson.  2  Md.  217;  Columbia 
Bank  v.  Fitzhugh,  1  Harr.  &  O.  239. 

Mass. — Hight  y.  Baoon,  126  Mass. 
10.  30  AmR  639:  Eager  v.  Atlas  Ins. 
Co.,    14    Pick.    141,   25  AmD   363. 

Mich. — ^Flsh  V.  Crawford  Mfg.  Co., 
120   Mich.  600,  79  NW  793. 

Mlsa — Turner  v.  Fish,  28  Miss.  303. 

Mo. — Staroske  v.  Pulitzer  Pub.  Co., 

236    Mo.   <7.    138    SW   36;    Mendenhall 

V.   Slierman.   193  Mo.  A.   684,  187  SW 

271:     Hayden    y.     Grlllo,    42    Mo.    A. 


1;  Brown  v.  Strlmple,  21  Mo.  Ji.  838. 

Nebr. — Hastings  First  Nat.  Bank 
v.  Farmers',  etc,  BanE,  56  Nebr.  149, 
76  NW  430. 

N.  J. — Overman  v.  Hoboken  City 
Bank,  SO  N.  J.  L.  SI:  Society  for  Es- 
tablishing Useful  Mfgs.  V.  Haight,  1 
N.  J.   Eq.  393. 

N.  Y. — Tounga  v.  Ransom,  31  Barb. 
49;  Poland  v.  Hollander,  62  Misc.  523, 
115  NTS  1042;  Dommericb  v.  Garfun- 
kel,  32  Misc.  740,  66  NTS  594;  Miller 
V.  Insurance  Co.  of  North  America,  1 
AbbNCas  470;  Post  v.  Pearsall,  22 
Wend.  425. 

Oh. — Palmer  v.  Humiston,  87  Oil. 
St.  401,  101  NB  283,  46  LRANS  640; 
Pullan  V.  Cochran,  6  Ob.  Dec  (Re- 
print)   1070,  10  AmLRev.  184. 

Okl. — Love  County  School  Dlst.  No. 
22  y.  Culwell,  162  P  949;  Maney  Ex- 
port Co,  V.  Central  Grain,  etc.,  Co., 
160  P  1198 ;  Gilbert  v.  Chickasha  Citi- 
zen's Nat.  Bank,  160  P  635,  LRA1917A 
740. 

Or. — Lewis  v.  McCHure,  8  Or.  27S. 

Pa. — Snowden  v.  Warder,  3  Bawle 
101;  Stultz  V.  Dickey,  5  Blnn.  286,  6 
AmD  411;  Glrard  L.  Ins.,  etc.,  CTo.  v. 
New  York  Mut.  L.  Ins.  Co.,  IS  Fblla. 
90. 

Tex. — Moore  v.  Kennedy,  81  Tex. 
144,  16  SW  740;  Gano  v.  Palo  Pinto 
County,  71  Tex.  99,  8  SW  634;  Cooke 
V.  Ellis.  (Clv.  A.)  196  SW  642;  Brady 
V.  Richey,  (Clv.  A.)  187  SW  508;  Nor- 
wood V.  Alamo  F.  Ins.  Co.,  13  Tex. 
Civ.  A,  475,  35  SW  717;  Anderson  v. 
Rogge,    (CIv.   A.)    28    SW  106. 

Va. — Scott  V.  Chesterman.  117  Va. 
584,  85  SE  502;  Oriental  Lumber  Co. 
V.  Blades  Lumber  Co.,  103  Va.-  730, 
50  SE  270;  Governor  v.  Withers,  5 
Gratt.  (46  Va.)  24,  50  AmD  95;  Jack- 
son v.  Henderson,  3  Leigh  (30  Va.) 
196.  But  see  Hansbrough  v.  Neal,  94 
Va.  722,  725,  27  SE  593  (where  the 
court  said:  "But  where  there  is  no 
contract  between  the  parties  except 
that  which  the  law  implies,  and  the 
action  is  brought  to  recover  what 
the  services  performed  are  reason- 
ably worth,  there  does  not  seem  to  be 
any  good  reason  why  he  should  set 
up  in  his  pleadings  a  local  usage  or 
custom  by  which  the  value  of  the 
services  are  fixed,  since  he  is  entitled 
to  recover  what  is  usual  and  cus- 
tomary for  like  services  CBlghop  on 
Contracts   sec.   466)." 

Wash. — Wllkins  v.  Kessinger,  90 
Wash.   447.   156   P  389. 

W.  Va. — Connolly  v.  Bruner,  48  W. 
Va.  71,  35  SE  927;  Johnson  v.  Burns, 
39  W.  Va.  668,  20  SE  686. 

Wis. — Power  v.   Kane,    6  Wis.    266. 

Bng. — Hawkins  v.  Wall  Is,  2  Wlls. 
C.   P.  17«,  96  Reprint  760. 

See  Hamby  v.  Trultt,  14  Ga.  A. 
516.  81  SE'  693  (holding  a  custom  not 
sufflclently  pleaded). 

Compare  Hendricks  y.  W.  G.  Mld- 
dlebrooks  Co.,  118  Ga.  181,  44  SE 
885  (holding  that  where  plaintitt 
claims  that  defendant  entered  into  a 
contract  with  reference  to  a  local 
custom  he  must  allege  with  particu- 
larity that  the  contract  was  entered 
into  with  reference  to  such  usage). 

"Tliere  Is  some  conflict  among  the 
authorities  as  to  the  necessity  of 
pleading  a  custom  or  usage  of  trade. 
.  .  .  But  whenever  the  question  has 
been  raised  in  this  court,  except  in 
the  case  of  Han.ibrough  v.  Neal,  94 
Va.  722,  27  SE  693,  which  was 
thought  .to  be  an  exception  to  the 
general  rule,  it  has  been  considered 
necessary  for  the  party  relying  on 
such  custom  or  usage  to  set  It  up  In 
his  pleadings.  .  .  .  And  this  ylew 
would  seem  to  be  the  better  one, 
since  such  customs  or  usages  'are 
generally  regarded  as  facts,  and  like 
other  material  facts  should  be 
averred  and  proved.  The  court  can- 
not take  Judicial  notice  of  them." 
Oriental  Lumber  Co.  v.  Blades  Lum- 


a  general  issue  or  denial.'*  So  iUso  a  custom  intto^' 
dueed  as  an  affirmative  defense  or  for  the  purpose 
of  recoupment,  it  seems,  should  be  specially  pleaded.' 
Evidence  of  a  custom  or  usage  which  may  properly 

ber  Co.,  103  Va.  730,  741,  60  SB  279. 

[a]  lUnstratlona. — (1)  "When  a 
white  man  married  a  woman  who- 
was  -a  member  of  the  Indian  nation, 
and  adopted  her  domlcil,  whetber  he 
became  the  head  of  the  family  or  not,' 
must  depend  upon  the  law  or  custom 
regulating  the  marital  rights  of  the 
parties  in  such  a  case.  And  this  is 
what  we  presume  the  treaty  means, 
when  it  si>eaks  of  'the  head  of  a  fam- 
ily,' one  who  is  so  in  the  Choctaw 
sense  of  the  term,  or  according  to 
the  usages  and  customs  of  that  na- 
tion. These  usages  and  customs,. so 
far  as  the  courts  of  the  State  are 
concerned,  inust  be  regarded  as  facts, 
and  must  be  averred  and  proved  like 
any  other  material  facts  connected 
with  the  subject  of  litigation.  The 
court  can  only  take  judicial  notice 
of  the  law,  or  the  acts  of  certain 
ofilcers  of  the  government.  It  can 
take  no  judicial  notice  of  local  cus- 
toms." Turner  y.  Fish,  38  Miss.  806, 
311.  (2)  In  Governor  v.  Withers,,  b 
Gratt.  (46  Va.)  24,  60  AmD  96,  where, 
defendants  sought  to  escape  liabil- 
ity by  showing  that  a  custom  exist- 
ed among  the  Inspectors  of  the  cuy 
of  Lynchburg  which  excused  the 
principal  in  the  bond  from  perform^ 
ing  a  duty  prescribed  by  law,  and  a 
failure  to 'perform  which  constituted, 
prima  facie  a  breach  of  the  condi- 
tion of  the  bond,  although  this  usage 
connected  with  evidence  of  knowl- 
edge and  acquiescence  on  the  part  of 
the  relator  would  have  been  a  good 
defense  if  specially  pleaded,  it'  could 
not  be  made-  under  -the  plea  of  con- 
ditions  performed. 

•7.     Fla.— Pittsbuig    Steel    Co.    v., 
Streety,  61  Fla.  393,  401,  66  S  67.       . 

Ga.— Hendricks    v.    W.    O.    Middle-, 
brooks  Co.,  118  Ga.  131,  44  SB  836. 

Nebr. — ^Harnett  y.  Holdrege,.  6 
Nebr.  (Unoff.)  114,  97  NW  443,  73 
Nebr.  670,  103  NW  277,  119  AmSR 
906. 

Okl. — Smith  y.  Stewart,  29  Ok].  26, 
116  P  182. 

Tex. — Patton  y.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  137  SW  721;  Standard  Paint 
Co.  y. .  San  Antonio  Hardware  Co^ 
(Civ.  A.)  136  SW  1150;  Johnson  y. 
Buchanan.  64  Tex.  Clv.  A  828,  116 
SW  875. 

[a]  Where  the  ooatxaot  Is  sileKt 
regarding  the  custom,  one  suing  on 
the  contract  made  with  full  knowl- 
edge of  the  existence  of  a  custom 
must  allege  the  custom  in  order  to 
rely  upon  it.  Pullan  v.  C!ochran,  6 
Oh.  Dec.  (Reprint)  1070,  10  AmLRec 
184.  And  see  Society,  etc.,  v.  Haight, 
1  N.  J.  Eq.  393  (holding  that,  even 
if  pleaded,  custom  could  not  vary 
agreement). 

»8.  Hendricks  y.  W.  G.  Middle- 
brooks  Co.,  118  Ga.  131,  44  SE  886; 
Gladsteln   v.  Levine,   49   Ind.   A.   270, 


97   NE  184;   Eagle  Distilling  Co.  y. 
McFarland,  14  KyL  860. 

99.  Hayden  y.  arlllo.  42  Mo.  A.  1; 
Governor  y.  Withers,'  6  Gratt.  (46- 
Va.)  24,  60  AmD  96;  Dommerlch  ■». 
Garfunkel,  32  Misc.  740.  66  NTS  564; 
Hawkins  v.  Wallis.  2  Wlls.  C.  P.  173, 
96  Reprint  750.  C!ontra  Connolly  y. 
Bruner    48  W.  Va.  71,  35  SE  927,  934. 

1.  ttcCariy  y.  Alaska,  etc..  Com- 
mercial Co..  102  111.  A.  120,  122  [clt 
Leggat  v.  Sands'  Ale  Brewing  Co.,  60 
111.  158];  Saginaw  Milling  Co.  v. 
Schram,  186  Mich.  62,  152  NW  945. 
And  compare  Hlght  y.  Bacon,  126 
Mass.  10.  30  AmR  639  (holding  thai, 
in  an  action  for  goods  sold  and  de- 
livered, evidence  of  a  usa^e  of  trade 
which  gives  the  purchaser  a  right  to 
revoke  the  contract  when  the  article 
which  appears  to  be  good  Is  sold  as 
good  but  turns  out  to  be  rotten  and 
nearly  worthless  Is  not  admissible, 
under  an  answer  whieh  does  not  al- 
lege that  the  sale  had  been  re'voked). 

[a]     But  In  Hew  Tork  evidence  of 
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be  resorted  to  as  aa  aid  to  the  interpretation  of  a 
contract*  saed  on,  may,  according  to  some  authori- 
ties, be  admitted  for  snch  purpose,  although  it  is 
local  or  particular  and  not  specially  pleaded;'  but 
under  the  guise  of  interpretation  a  trade  or  local 
custom  or  usage  which  has  not  been  pleaded  cannot 
be  admitted  to  defeat  a  contract  or  to  vary  its 
express  terms,*  and  local  commercial  us^ea  most 
be  pleaded;  and  so  of  a  custom  to  excuse  the  non- 
performance of  a  duty  prescribed  by  law.' 

Incidental  or  evideatiary  effect.  Where  a  cns- 
tom  or  usage  is  incidental  merely  and  is  relied  on 
only  as  evidence  of  some  other  fact  in  issue  it  need 

the  usage  has  been  held  to  be  ad- 
mlaetble  under  a  general  denial. 
Miller  V.  Insurance  Co.  of  North 
America.  1  AbbNCas  470  and  note. 

tL     See  supra  ii  S8-76. 

>.  U.  S. — Globe,  etc.,  P.  Ins.  Co.  v. 
David  Moffat  Co.,  154  Fed.  13,  83  CCA 
91;  Coyle  v.  Oozxler,  6  F.  Cas.  No. 
I,St2,   X  Cranch  C.  C.   836. 

Colo. — National  Surety  Co.  v. 
Canon,  1(8  P  284. 

111. — Steldtmann  v.  Joseph  Lay  Co., 
184  III.  84,  84  NB  640.  Contra  Mo- 
bUe  Fruit,  etc.,  Co.  v.  Judy,  81  111. 
A.  83. 

Iowa. — Becker  v.  Churdan,  178 
Iowa  159,  167  NW  231.  Contra  Tubbs 
T.  Mechanics'  Ins.  Co.,  131  Iowa  217, 
S21,  108  NW  324  (where  the  court 
said:  ■  "If  it  be  claimed  that  words 
In  common  use  sometimes  acquire  a 
peeultar  or  enlarged  or  restricted 
meaning  in  certain  trades  or  lines 
of  business  and  that  In  contracts 
made  with  reference  to  such  trade 
or  business  such  peculiar  or  trade 
mMining  is  a  subject  of  proof  .  .  . 
the  practice  In  this  Jurisdiction  re- 
quires the  alleged  custom  or  usage 
to  be  pleaded.  A  mere  dental  of  a 
dalm  cased  on  a  written  contract 
raises  no  issue  under  which  such  tes- 
timony is  admissible"). 

Minn. — Breen  v.  Moran,  61  Minn. 
525.  68  NW  766. 

N.  T. — Miller  v.  Insurance  Co.  of 
North  America.  1  AbbNCas  470. 

Oh. — ^Liowe  V.  Liehman,  16  Oh.  St 
17». 

Va. — ^Richmond  v.  Barry,  109  Va, 
374.  63  SB  1074. 

Wash. — ^Ryder-Gougar  Co.  ▼.  Qar- 
retson,  63  Wash.  71,  101  P  498,  132 
AmflR  1063. 

W.  Va. — Connolly  v.  Bruner.  -48  W. 
▼a.  71,  36  SB  927. 

Contra  McKee  v.  Wild,  62  Nebr.  9. 

14.  71  NW  958  (where  the  court  said: 
"When  a  custom  Is  relied  upon  to 
prove  a  meaning  other  than  the  or- 
dinary significance  of  words  used  in 
a  contract  it  should  be  pleaded"). 

"There  is  no  force  in  the  sug- 
gestion that  defendant  has  not  plead- 
ed usage  or  custom  as  to  observance 
of  time  at  Iron  Oate.  Plaintiff  is 
seeking  to  recover  upon  a  contract, 
which  contains  what  is  perhaps  an 
ambiguous  term.  It  means  one  thing 
where  the  contract  is  made;  it  may 
mean  a  different  thing  where  it  was 
to  be  performed,  and  testimony  cal- 
culated to  relieve  that  ambiguity 
may  be  received  without  belntr  spe- 
cifically plended."  Globe,  etc..  F.  Ins. 
Co.    V.    David    Moffat    Co.,    164    Fed. 

15,  22,   88  CCA   91. 
[al     bi  a,  mvM  on  a  wiftiair.  where 

certain  incidents  are  attached  by 
usage,  or  certain  words  have  a  pe- 
culiar meanin>r,  the  usase  need  not 
be  specially  plpnded.  Breen  v.  Mo- 
ran, 61  Minn.  62R,  63  KW  765;  Lowe 
V.  liChman,  16  Oh.  St.  179. 

^  Farmers'  etc..  Bank  v.  Wood, 
148  Iowa  686.  118  NW  282.  liO  NW 
625;  Syer  v.  Lester,  116  Va.  641.  646, 
82  SB  122  (where  the  court  said: 
•The  evidence  was  plainly  Inadmis- 
sible .  .  .  for  the  additional  reason 
that  It  was  an  attempt,  under  the 
guise  of  explaining  language  used  in 


not  be  pleaded.* 

Implied  contract.  Where  evidence  of  castom  or 
usage  is  offered  for  the  purpose  of  showing  what 
the  implied  contract  between  the  parties  was,  it 
need  not  be  specially  pleaded.^ 

[$  81]  2.  Soficiency.  Where  it  becomes  nec- 
essary to  plead  a  custom  or  usage,  all  the  essentials 
requisite  to  its  validity  and  binding  effect  must  be 
averred.'  Hence  the  pleading  should  either  aver 
knowledge  on  the  part  of  the  person  to  be  charged  * 
or  allege  facts  authorizing  the  conclusion  that  it  was 
of  such  general  notoriety  that  he  will  be  presumed 
to  have  knowledge."*    So  an  allegation  of  a  custom 


the  contract,  to  engraft  upon  it  a 
new  provision  upon  which  to  base  a 
substantial  defense;  and  that,  of 
course,  is  not  permissible,  certainly 
when  the  usage  or  custom  is  not  re- 
lief'on  in  the  pleadings"). 

5.  Governor  v.  Withers,  6  Gratt. 
(46  Va.)    24,   60  AmD  96. 

6.  Ark. — Arkadelphia  Lumber  Co. 
V.  ASRian,  86  Ark.  668,  107  SW  1171. 

111. — Donk  Bros.  Coal,  etc.,  Co.  v. 
Thil,  128  III.  A.  249  [aff  228  111.  233, 
81   NE  867]. 

Iowa. — Smith  v.  Bloom,  159  Iowa 
592.  141  NW  32;  Sherwood  v.  Home 
Sav.  Bank,  131  Iowa  528,  109  NW  9; 
Thayer  v.  Smoky  Hollow  Coal  Co., 
121  Iowa  121,  96  NW  718. 

Mo. — Kinney  v.  Metropolitan  St.  R. 
Co.,  261  Mo.  97,  169  SW  23. 

Or. — Harrison  v.  Blrrell,  68  Orv  410, 
115   P   141. 

7.  Fish  V.  Oawford  Mfg.  Co.,  120 
Mich.  600,  79  NW  793;  Harrison  v. 
Blrrell,  58  Or.  410,  115  P  141;  Hans- 
brough  V.  Neal,  94  Va.  722,  27  SE  693. 

[a]  niwrtratloB. — In  an  action 
against  the  seller  of  lumber  for  In- 
Hpectlon  charges,  a  loopl  custom  that 
the  seller  pays  for  the  Inspection 
could  he  proved  without  i  specially 
pleading  It.  Fish  v.  Crawford  Mfg. 
Co..  120  Mich.  600,  79  NW  793. 

8.  Cal. — Dutch  Flat  Water  Co.  v. 
Mooney.  12  Cal.  534. 

Del. — ^Templeman  v.  Biddle,  2  Del. 
76. 

Tnd. — ^Wallace  v.  Morgan,  28  Ind. 
399 

ky. — Fowler  v.  Smedley,  2  Ky.  Op. 
389. 

Tex. — Brady  v.  RIchey,  (Civ.  A.) 
187  SW  508. 

Wash. — Cormier  v.  H.  H.  Martin 
Lumber  Co.,  167  P  1105. 

[a]  StrlotiMsa  leqtilzaA  In  ylMUt- 
lag. — "C!ustoms  and  usatres  In  dero- 
gation of  the  common  law  must  be 
strictly  pleaded;  and  when  well  plead- 
ed, the  count  must  show  a  case  clear- 
ly within  the  usage."  Overman  v. 
Hoboken  City  Bank,  30  N.  J.  L.  61, 
66. 

rbl  AvarmeBts  held  suadeat. — 
(1)  An  allegation  In  an  answer  that 
contracts'  were  made  In  recoirnitlon 
of  a  custom  and  usage  among  dis- 
tillers and  feeders  of  slop  that  the 
slop  should  he  delivered  to  a  feeding 
lot  adapted  and  fitted  for  the  feeding 
of  slop  to  cattle  bv  partition  in  suit- 
able pens  supplied  with  feedinr 
troughs,  tanks,  and  tubs  constituted 
a  good  averment  that  the  contracts 
were  made  in  recognition  of  the  al- 
lee'ed  custom.  Llllard  v.  Kentuckv 
Distilleries,  etc..  Co..  134  Fed.  188.  67 
CCA  74.  (2)  In  an  action  by  the  les- 
see of  a  hotel  airalnst  his  le«sor  to 
recover  water  rents  paid  hv  plaintiff, 
an  allegation  that  It  was  the  custom 
that  the  owner  and  lessor,  and  not 
the  tenant  or  lessee,  should  pay  such 
water  rents  was  sufBcient,  without 
.■merlally  alleginK  that  the  custom 
anplied  to  hotel  buildings.  Smart  v. 
Hnnse.  79  Conn.  587,  SB  A  972.  (8) 
Allegations  in  an  answer  that  plain- 
tiff sent  cotton  to  factors  to  sell  or 
otherwise  to  dispose  of  as  they  might 
think  proper  for  and  according  to 
the  custom  of  the  trade,  and  that  the 


factors  held  themselves  out  as  the 
owners  of  the  cotton  with  plaintifTs 
consent,  are  sufficient  to  admit  evi- 
dence that  plaintiff  had  authorized 
(he  factors  to  use  and  dispose  of  the 
cotton  as  their  own.  Wootlers  v. 
Kaufman,  78  Tez.  8*6,  11  SW  390. 

[c]  AvanuMtta  held  InwininlOTt.— 
(1)  An  allegation  in  a  petition  in  an 
action  for  damages  for  the  revoca- 
tion of  a  contract  between  a  news- 
paper publisher  and  a  carrier  that 
the  publisher  had  established  a  sys- 
tem of  delivery  of  its  newspapers 
by  carriers  that  where  a  route  was 
acquired  by  a  carrier  it  was  under- 
stood between  the  publisher  and  the 
carrier,  according  to  a  custom  which 
liad  existed  for  more  than  fifteen 
years,  that  the  carrier  had  the  exclu- 
sive right  for  an  indefinite  period  of 
time  fo  sell  the  newspaper  to  sub- 
scribers on  hi*  route,  etc.,  did  not 
disclose  either  a  general  or  local  cus- 
tom BufHclent  to  form  a  part  of  the 
contract;  Staroske  v.  Pulitaer  Pub. 
Co.,  235  Mo.  67,  138  NW  36,  (2)  In 
an  action  for  breach  of  a  contract  of 
sale,  allegations  not  showing  that  It 
was  the  universal  custom  of  the 
trade  that  the  buyer  should  pay 
storage  charges  until  he  should  give 
shipping  orders,  but  merely  alleging 
that  "said  defendant  became  liable 
for  said  carrying  charges,"  were  not 
such  allegations  of  a  custom  for  the 
buyer  to  pay  the  charge  as  to  impli- 
edly enter  into  the  contract  and  ren- 
der him  liable  by  virtue  thereof. 
Maddox  V.  Washburn-Crosby  Milling; 
Co.,   136  Ga.   539,   69   SB  821. 

•.  Staroske  v.  Pulltser  Pub.  Co., 
236  Mo.  67,  138  SW  86;  Oregon  Fish- 
eries Co.  v.  Elmore  Packing  Co.,  69 
Or.  340.  138  P  862;  Gano  v.  Palo  Pinto 
County.  71   Tex.   99,  8  SW  684. 

10.  Wallace  v.  Morgan,  23  Ind.  399: 
Poland  V.  Hollander,  62  Misc.  628, 
115  NTS  1042;  Oregon  Fisheries  Co.- 
V.  Bimore  Packing  Co.,  69  Or.  340, 
138  P  862;  Cormier  v.  H.  H.  Martin 
Lumber  Co.,  (Wash.)  167  P  1105  See 
Whitehouae  v.  Moore,  13  AbbPr  (N. 
T.)  142  (holding  that,  as  one  who 
deals  with  brokers  Is  presumed  to 
deal  with  reference  to  their  usages. 
in  a  complaint  by  a  broker  against 
his  principal  it  is  not  necessary  to 
allege  that  tfye  latter  knew  of  the 
existence  of  a  custom  on  which  the 
action  is  founded). 

ral  Koat  be  vlmded  so  espUottbr 
"that  It  will  appear  not  only  that 
such  local  or  particular  custom  exist- 
ed but  that  both  parties  had  knowl- 
edge of  It  at  the  time  the  contract 
was  made  nnd.  In  addition,  contract- 
ed with  reference  to  it."  Staroske  v. 
Pulltser  Pub.  Co.,  236  Mo.  67,  76,  1S« 
SW  36. 

[b]  SoflolMMT  of  aTenmsota^— (1> 
In  an  action  by  a  tenant  against  his 
landlord  to  recover  water  rents  paid 
by  plaintiff,  an  allegation  that  "it 
has  for  many  years  been  the  general- 
ly known  and  established  rule  and 
practice  In  said  city,  and  the  gener- 
ally known  and  established  genera.! 
usage  and  custom  therein  .  .  .  that 
sucli  owner  and  lessor,  and  not  the 
tenant  or  lessee,  should  pay  such  wa- 
ter rents" — was  a  sufficient  averment 
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must  show  that  it  ie  general  and  uniform,  and  that 
it  has  been  recognized  for  a  long  period  of  time.''- 
A  usage  is  not  anffieiently  pleaded  by  a  single  aver- 
ment that  it  has  been  constantly  and  uniformly  rec- 
ognized and  abided  by  in  a  certain  city  in  similar 
eases.** 

Allnging  exception  to  usage  or  cnstom.  In 'plead- 
ing a  local  naage  or  custom  to  which  there  is  an  ex- 
ception such  exception  should,  it  seems,  be  alleged.'-' 

[i  82]  3.  Time  for  Pleading.  Where  a  party 
delays  until  long  after  the  case  is  at  issue,  an  amend- 
.  ment  setting  up  a  custom  within  his  knowledge  from 
the  b^iiming  of  the  action  is  properly  refused.** 
But  where  proof  of  a  custom  and  of  knowledge  and 
acquiescence  therein  by  plaintiff  had  been  intro- 
duced on  the  first  trial  of  a  cause  under  the  general 
issue,  without  objection  by  plaintiff,  it  was  held  that 
defendant,  preparatory  to  a  new  trial,  should  be  al- 
lowed to  amend  and  plead  the  matter  specially." 

[i  83]  4.  Variance.  A  local  usage  or  custom 
must  not  only  be  pleaded,  but  miist  also,  if  put  in 
issue,  be  -proved  as  laid.** 

[i  84]    B.    Evidenc*— 1.    Necessity  of  Proof.*^ 


of  defendant's  knowledge  of  the  cus- 
tom. Smart  v.  Haase,  79  Conn.  587, 
588,  <5  A  972.  (2)  A  pleading  which 
alleges  that  by  general  custom  pre- 
vailing at  the  time  of  the  making  of 
a  contract  for  the  sale  of  timber  a 
species  of  oak  mentioned  as  burr  oak 
was  classed  as  white  oak  Is  not  bad 
for  falling  to  allege  that  the  custom 
was  known  to  both  parties  to  the 
contract.  Doell  v.  Schrler,  36  Ind. 
A  2S3,  76  NE  600.  (3)  An  amended 
complaint  alleging  a  custom  and 
usage  to  the  effect  that' a  hiring  by 
straight  time  included  pay  for  shut- 
downs existed  In  the  logging  woods 
and  In  accordance  therewith  plaintiff 
was  so  employed  was  suflflclent,  since 
of  a  general  custom  all  persons  in- 
terested are  presumed  to  Know.  Cor- 
mier V.  H.  H.  Martin  Lumber  Co., 
(Wash.j  167  P  1105. 

11.  Southern  Indiana  Express  Co. 
V.  IT.  S.  Express  Co.,  88  Fed.  669 
taft  98  Fed.  1022,  36  CCA  172];  Po- 
land ▼.  Hollander,  62  Misc.  623.  116 
NTS    1042. 

[a]  XUnatratloiLr— An  allegation  in 
a  bin  against  three  express  com- 
panies of  a  custom  between  defend- 
ants to  receive  goods  from  each 
other  for  transportation  without  pre- 
payment of  charges,  and  to  advance 
bark  charges  to  each  other  Is  not  a 
sufBcient  allegation  of  a  general  cus- 
tom of  the  business  to  bind  defend- 
ants to  pursue  the  same  method 
witta  other  companies.  Southern  In- 
diana Elxpress  Co.  v.  U.  8.  Express 
Co..  88  Fed.  669  [aft  92  Fed.  1022, 
35    CCA   172]. 

la.  Antomarchi  v.  Russell,  63 
Ala.    S56.   35   AmR   40. 

13.  GrIfRn  v.  Blandford,  1  Cowp. 
(2,  98  Reprint  968  (In  which  case  a 
custom  was  held  to  be  ill  set  forth 
for  want  of  stating  the  exceptions 
to  it). 

1^  O'Brien  Lumber  Co.  v.  Wil- 
kinson.   123   Wis.   272.   101    NW   1050. 

IS.  Governor  v.  Withers,  5  Gratt. 
(4S    Ta.)    24,   50  AmD  95. 

IS.  Fla. — Vaughan's  Seed  Store  v. 
Strlngfellow.    56    Fla.    708,    4«    S    410. 

Kebr.^ — Hastings  First  Nat.  Bank  v. 
Farmers',  etc.  Bank,  56  Nebr.  149,  76 
VW    430. 

N.  J. — Overman  v.  Hoboken  City 
Bank.   80  N.  J.   U   61. 

Ehig. — Griflln  v.  Blandford,  1  Cowp. 
62.  98  Reprint  9«8. 

Ont. — Grand  Hotel  Co.  v.  Cross, 
44  CT.  C.  Q.  B.  153. 

IT.  Vrsanaptlon  of  knowledge  of 
eostom  or  naage  see  supra  iS  17-30. 

la  See  generally  Evidence  [16 
Cyc     878]. 

19,  U.  S. — ^Livingston  v.  Maryland 
Ins.  Co..  7  Cranch  506,  3  L.  ed.  421; 
Meydenbaoer  v.  Stevens.  78  Fed.  787; 


Minis  V.   Nelson.   43  Fed.  777. 

111. — Morris  '  v.  Jamleson,  206  III. 
87,  68  NE  742;  Packard  v.  Van 
Schotck,   68   111.   79. 

Ind. — Hltesman  y.  State,  48  Ind. 
473;  Todd  v.  Howell,  47  Ind.  A.  665, 
96    NE   279. 

Ky. — ^Ward  v.  Everett,  1  Dana  429. 

La. — Senac  v.  Pritchard,  4  La.  160. 

Me. — Randall  v.  Kehlor,  60  Me.  87, 
11   AmR  169. 

Md. — Merchants'  Mut.  Ins.  Co.  y. 
Wilson,  2  Md.  217;  Drake  v.  Hudson, 
7  Harr.  &  3.  399. 

Mass. — E^ger  v.  Atlas  Ins.  Co.,  14 
Pick.  141,  2B  AmD  363;  Murray  v. 
Hatch,  6  Mass.  465.  > 

Minn. — McKlbbln  v.  Great  North- 
ern R.  Co.,  78  Minn.  232,  80  NW  1062. 

Mo. — ^Albers  v.  Commercial  Bank.  9 
Mo.  A.  59  [aS  86  Mo.  173,  66  AmR 
865].  ' 

Nebr. — ^Hastings  First  Nat.  Bank 
V.  Farmers',  etc..  Bank,  66  Nebr.  149, 
76   NW   430. 

N.  T.— Barr  v.  Titus,  76  N.  T.  344; 
Marine  Nat.  Bank  v.  City  Nat.  Bank, 

59  N.  y.  67,  17  AmR  306  [rev  36 
N.  T.  SQper,  470];  Smith  v.  Wright, 
1  Cal.   43,   2  AmD  162. 

N.  D. — Fargo  First  Nat.  Bank  v. 
Minneapolis,  etc..  El.  Co.,  11  N.  D. 
280,    91    NW    436. 

Pa, — Snowden  v.  Warder,  3  Rawle 
101;  Blythe  v.  Richards,  10  Serg.  & 
R.  261,  13  AmD  672;  Gordon  v.  Lit- 
tle,   8    Serg.    &   R.    533,    11   AmD   632. 

Philippine. — Patrlarca    v.    Orate,    7 
Philippine   390. 
'    Tenn. — McCorkle  v/  Driskell,   (Ch.) 

60  SW   172. 

Va. — ^Bowles  v.  Rice,  167  Va.  61, 
67    SE    675. 

Wash. — Cady  v.  Case,  11  Wash. 
124,    39    P    875. 

W.  Va. — Anderson  v.  Lewis,  64  W. 
Va.    297,   61   SE   X60. 

Eng. — Chapell  v.  Harrison,  103  L. 
T.    Rep.    N.    B.    694. 

"Particular  trade  usages  or  cus- 
toms, however  extensive  they  may 
be,  must  be  proven,  and  cannot  be 
noticed  by  the  courts  unless  so  es- 
tablished." Morris  v.  Jamleson,  205 
III.    87,    103,    68    NE    742. 

[a]  The  naags  of  trade  may  1m 
proved  by  parol,  whether  It  arises 
out  of  a  public  written  law,  the 
edicts  or  Instructions  of  a  foreign 
government,  and  whether  the  trade 
Is  allowed  or  prohibited  by  such 
edicts  or  instructions.  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch  (U.  S.) 
506,  3  L.  ed.  421:  Drake  v.  Hudson, 
7    Harr.    &    J.    (Md.)    399. 

20.  Tyson  v.  Laldlaw,  18  La.  380; 
Fargo  First  Nat.  Bank  v.  Minneapo- 
lis, etc..  El.  Co..  11  N.  D.  280,  91 
NW   436:   Green   v.   Hill.   4   Tex.    465. 

31.    XT.    S. — John    H.    Cannon,    61 


Gleneral  customs  of  the  country  and  the  general  cus- 
toms of  merchants  are  judicially  noticed  by  the 
courts;"  but  local  and  particular  usages  must  be 
proved  like  other  facts,  and,  necessarily,  by  parol - 
evidence.**  The  custom  must  be  given  in  evidence, 
and  may  not  be  left  to  be  found  by  the  jury  from 
their  own  familiarity  with  business  affairs.'" 

[(  85]  2.  Borden  of  Proof.  The  burden  of 
proving  a  custom  or  usage  not  judicially  noticed  is- 
upon  the  party  Asserting  it.'*  So,  where  the  circum- 
stances are  not  such  that  knowledge  of  the  custom 
or  usage,  will  be  presumed,''  one  relying. .  thereon 
must  show  that  it  was  known."  But  it  has  been  held 
that  it  is  upon  a  party  to  a  contract  seeking  to 
avoid  being  bound  by  a  notorioHis  and  uniform  usage 
to  show  his  ignorance  of  it.''*  And  this  has  been 
held  even  in  the  case  i^  a  local  usage." 

[i  86]  S.  Order  in  Proof  and  Proper  Qne»- 
tiotu."  The  court  must  know,  from  a  distinct  state- 
ment by  the  party  making  the  offer  to  prove  the  ex- 
istence of  a  usage,  what  the  usage  is  before  evidence 
of  its  existence  is  admissible;"  and  it  has  been  held 
that  a  question  to  a  witness  as  to  what  was  the 
Fed.  46;  Minis  v.  Nelson,  43  Fed. 
777;  The  Sultan  v.  Three  Thousand 
Empty    on    Barrels,    15    Fed.    618. 

Ala. — German-American  Ins.  Co.  v. 
Commercial  F.  Ins.  Co.,  96  Ala.  469, 
11    S    117,    16    LRA    291. 

Ark. — ^Arkansas  R.  Co.  v.  Moody, 
90   Ark,   70,   117    SW  757. 

Cal. — Dlngley  v.  McDonald,  124 
Cal.  682,  57  P  574. 

III.— Tanguay  v.  Fields,  189  IlL  A. 
510. 

Iowa. — Beatty  v.  Gregory,  17  Iowa 
109.  85  AmD  646. 

Mo. — Thomas  v.  Hooker-ColvlUe 
Steam  Pump  Co.,  28  Mo.  A.  563. 

N.  J. — Runyan  y.  Central  R.  Co.,  64 
N.  J.  L.  67,  44  A  986,  48  LRA  744; 
Runyan  v.  Central  R.  Co.,  64  N.  J. 
L.  67,  44  A  985,  48  LRA  744. 

N.  T. — ^Dickinson  v.  Poughkeepsie, 
75  N.  Y.  65  [aff  7  Hunt  1];  Smith  v. 
Miller,  43  N.  T.  171,  3  AmR  690  [rev 
29  N.  T.  Super.  157,  413],  62  N.  T. 
645;  Mallory  v.  Commercial  Ins.  Co., 


22  N.  Y.  Super.  101;  Miller  v.  Harvey, 
S3  Misc.  59,  144  NYS  624;  Hart  v. 
Cort,    83    Misc.    44,    144    NYS    627. 

Oh. — Ohio  OH  Co.  v.  McCrory,  14 
Oh.  Cir.  Ct.  304,  7  Oh.  Clr.  Dec  844. 

Pa. — Prlgg  V.  Preston,  28  Pa. 
Super.    272. 

Teix.— Krilght  Realty  Co.  v.  Wil- 
liams,   (Civ.   A.)    193   SW  168. 

Wis.— Hall  V.    Storrs,   7   Wis.    26S. 

Eng. — Caldecott  v.  Smythles,  7  C. 
ft   P.    808,    32    ECL   884. 

23.     See   supra    (t    17-30. 
.  23.     Ala. — Cole    Motor    Car    Co.    v. 
Tebault,  196  Ala.   382,   72  ^  21. 

Kan. — Atkinson  v.  Klrkpatrick,  90 
Kan.  616    135  P  579. 

Me. — Norton  v.  Maine  Univ.,  106 
Me.  436,  76  A  912. 

Mo. — Fellows  V.  Dorsey,  171  Mo.  A> 
289,    157    SW    995. 

N,  Y.— Walls  V.  Bailey,  49  N.  Y. 
464,  10  AmR  407;  Miller  v.  Fischer, 
142  App.  Div.  172.  126  NYS  996; 
Cavanagh  v.  O'Neill,  20  Misc.  238, 
45  NYS  789  (holding  that  a  person 
is  not  chargeable  with  knowledge 
of  a  custom,  where  the  only  evidence 
in  regard  to  such  knowledge  Is  his 
express  denial  under  oath  that  he 
has   any   knowledge   of   It). 

34.  Robertson  v.  National  SS.  Ca, 
139  N.  Y.  416,  34  NE  1063  [rev  60 
Super.  Ct.   132,   17   NYS  459]. 

36.  Johnson  v.  De  Peyster,  60  N. 
Y.  666  (where  burden  of  proof  of 
Ignorance  of  a  local  usage  as  to 
measurements  in  a  building  contract 
was  held  to  be  on  the  party  plead- 
ing  ignorance). 

35.  Qnestloaa  nailing  for  oplalon 
see    Infra   {i    88,   89.  . 

27.  Susquehanna  Fertilizer  Co.  v. 
White.  66  Md.  444,  7  A  802,  69  AmR 
186;  Woldert  Qrpcery  Co.  v.  Pillman, 
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general  cnstom  in  regard  to  certain  transactions  is 
not  admissible  before  the  existence  of  such  a  custom 
has  been  established  by  evidence.**  When  a  "wit- 
ness is  interrelated  as  to  a  custom,  the  object  and 
pertinency  of  the  proof  should  first  be  shown,  either 
by  the  question  itself  or  independently,  in  order 
that  the  court  may  understand  its  relevancy.^*  In 
those  cases  in  which  knowledge  of  a  custom  or  usag« 
is  not  presumed,^"  ordinarily  there  must  be  a  foun- 
dation for  the  introduction  of  evidence  thereof  by 
evidence  of  knowledge,'^  although  either  party  may 
give  evidence  of  a  oustom  without  accompanying  it 
with  direct  evidence  that  it  was  known  to  the  oppo- 
site party,  provided  he  intends,  on  all  the  evidence 
to  be  produced  in  the  ease,  to  show  that  knowledge.'^  ■ 
To  ask  a  witness  how  a  certain  kind  of  business  is 
done,  as  for  example  the  usa|^  mode  of  transferring 
notes  and  drafts  from  one  bank  to  another,  is  not 
asking  a  question  of  law.**  Complicated  hypotheti- 
cal questions  may  be  properly  excluded  in  the  dis- 
cretion of  the  court.** 

[$  87]    i.    Admissibility    of    Evidenc»— a.    In 
QaienL    To  render  evidence   as  to   a  custom   or 


usage  admissible,  the  custom  or  usage  must  be  per- 
tinent  to  the.  issues  involved,**   and  the  evidence 

'must  be  relevant  to  the  custom  or  usage.**  As  has 
already  been  stated  parol  evidence  ia  admissibly,*' 
and  every  fact  is  Relevant  which  shows  ho^  the 
usage  in  particular  instances  was  understood  and 
acted  upon  by  the  parties  then  interested.**  A  wit- 
ness may  be  permitted  to  testify  that  he  has  never 
heard  of  the  alleged  custom,**  or  to  state  what  he 
has  been  told  by  others.*"  The  usages  of  the  land 
ofQce  must  be  proved  by  its  published  decisions.** 
A  reptorted  case  in  which  a  certain  commercial  usage 
was  held  to  be  established  by  testimony  is  relevant 
in  subsequent  cases  between  other  parties,  involv- 
ing a  similar  usage  at  the  time  and  place,  or  at  a 

'time  and  place  not  far  removed.**  And  the  decisions 
of  state  courts  are  evidence  in  the  federal  courts 
of  local  usages.**  Where  a  party  relies  upon  the 
reputation  of  a  mining  district  contained  in  a  book, 
he  must  put  in  evidence  the  whole  book.  He  cannot 
offer  a  single  extract  or  clause  alone.** 

Specific  iniitances  of  acaniescence  or  TiolatioiL 
While  a  general  .custom  or  usage  ^cannot  be  shown 


191  Mo.  A.  15.  176  SW  457;  Gold- 
smith V.  Newwltter,  10  Misc.  36,  30 
NTS    815. 

38L  Woldert  Grocery  Co.  v.  PIU- 
nan,  ISl  Mo.  A.  15,  176  SW  467: 
Paine  v.  Howells,  90  N.  T.  660  mem; 
Dwlght  V.  Badgley,  60  Hun  144,  14 
NTS  498;  Kenyon  v.  Luther,  4  NTS 
498.  But  compare  Park  v.  Piedmont, 
etc.,  L.  Ins.  Co..  48  Ga.  601,  606 
(where  a  witness  was  asked,  "Do 
you  know  of  any  usage  or  custom  in 
the  life  Insurance  business  as  to  the 
commutation  of  renewals?"  and  it 
was  said  on  appeal  that  the  proper 
form  would  have  been,  "What  Is  the 
Keneral  or  universal  usage  and  cus- 
tom In  the  life  insurance  business 
as  to  the  commutation  of  renew- 
alsr"). 

[a]  At  tli«  trial  of  as  aotioa  for 
Bot  aeoratlBir  (ooOa  descrlbeA  In  a 
oolonlal  mcomCb  eataloroa  defend- 
ant's counsel  put  the  catalogue  into 
the  hands  of  a  witness,  and,  without 
laying  foundation  for  the  question 
1)y  asking  whether  there  was  any 
usage,  asked  at  once  whether  from 
the  catalogue  It  would  be  inferred  by 
custom  that  the  goods  were  sound 
and  in  their  original  packages.  It  was 
held  that  the  question  in  that  form 
was  inadmissible.  Curtis  y.  Peek,  13 
Wkly.    Rep.    230. 

as.  Kcker  v.  Moore,  2  Pinn.  (Wis.) 
426,   2  Chandl.   86. 

ao.  PresiuBptloB  of  kBOWl«4g« 
see  supra  Ji  18-30. 

n.  U.  S. — Great  Western  El,  Co. 
V.  White,  .118   Fed.   406,   66  CCA  388. 

III.-r-Papln  V.  Goodrich,  103  III.  86. 

Me.— Ireland  v.  Clark,  109  Me.  239, 
83  A  667. 

Md. — ^Auto,  etc.,  Mfg.  Co.  v.  Mer- 
chants' Nat.  Bank,  116  Md.  179,  81 
A  294. 

Minn. — ^Taylor  v.  Mueller.  30  Minn. 
348.   15   NW   413,    44    AmR   199. 

N.  T.— Harris  v.  Tumbridge,  83  N. 
T.  93,  38  AmR  398. 

[al  XUnstntlou. — (1)  Evidence  of 
a  custom  is  inadmissible,  in  the  ab- 
sence of  proof  of  its  common  pre- 
valence in  the  community  and  of 
the  adverse  party's  knowledge  there- 
of, Ireland  v.  Clark,  109  Me.  239, 
»f  A  667.  (2)  Evidence  of  a  cus- 
tom cannot  be  received  until  proof 
has  been  made  that  the  custom  ex- 
ists and  has  been  established  so 
long  as  to  have  become  generally 
known,  and  to  warrant  a  presump- 
tion that  the  contract  In  question 
was  made  in  reference  to  it,  and  that 
it  was  uniform  In  reference  to  the 
business  and  localities  Involved  in 
the  Inquiry.  Auto,  etc.,  Mfg.  Co.  v. 
Merchants'^  Nat.    Bank,    116   Md.    179, 


81  A    294. 

33.  Dodge  T.  Favor,  IS  Gray 
(Mass.)  82.  But  see  Flynn  v.  Mur- 
phy. 2  E.  D.  Smith  (N.  T.)  378  (to 
the  effect  that  the  proper  order  being 
to  prove  the  usage  first  and  the  no- 
tice afterward,  evidence  of  the  usage 
may  well  be  excluded  when  the  party 
offering  it  does  not  intimate  his  In- 
tention to  follow  it  by  proof  of 
knowledge  of  some  kind,  either  ex- 
press   or    presumptive). 

83.  Pennsylvania  Commercial  Bank 
V.  New  Tork  City  Union  Bank.  19 
Barb.  391  [aff  11  N.  T.  203]  (holding 
that  it  is  a  matter  of  fact,  and  the 
legal  effect  of  doing  the  business 
In  the  manner  described  by  him  is 
another  and  a  different  question). 

a*.     Smith  V.   Russell  Lumber  Co., 

82  Conn.  116,  119,  72  A  £77  (where 
a  question  on  cross-examination,  in 
the  following  form  was  excluded: 
"Assuming  a  person  does  pay  his 
bltls  promptly,  discounts  his  paper, 
is  in  good  standing,  has  purchased 
goods,  part  have  been  delivered,  the 
part  delivered  have  been  paid  for, 
but  an  old  bill  has  not  been  paid, 
over  which  there  is  a  dispute  or 
quarrel:  do  you  know  of  any  custom 
about  delivery  or  failure  to  deliver 
the  balance  of  the  shipment  say  un- 
der   such    circumstances?").       ^ 

36.  Iowa. — Farmers',  etc..  Bank  v. 
Wood,  148  Iowa  635,  118  NW  282, 
120    NW    625. 

Mass. — Ssccorab  v.  l>rovincial  Ins. 
Co.,    10   Allen   305. 

Mo. — Krallman  v.  Potashnick,  191 
Mo.  A.  616,  177  SW  697. 
•  N.  T. — Mayer  v.  Heidelbach,  123 
a.  Y.  332,  25  NE  416,  9  LRA  850 
[aff  66  N.  T.  Super.  596,  4  NTS  529] ; 
Regal  Holding  Co.  v.  Berger,  163 
NTS    883 

R.  I.-.^RIce  V.  Sheldon,  38  R.  1. 
161.   94   A   711. 

Tex. — Brillhart  v.  Beever,  (Civ.  A.) 
198   SW  978. 

FertliunoT  of  onatom  or  iiaag*  to 
partlonlar  tranaaotlons    see   supra    { 

36.  Evans  ville,  etc.,  R.  Co.  v. 
Toung,  28  Ind.  516;  Asbury  v.  Evans, 
(Mo.  A.)  182  SW  786:  Slegel  v.  Lew- 
is,   64    N.    T.    651. 

[a]  ZUnstratloa. — Evidence  that 
there  was  not  a  custom  of  "minimum 
car  shipments"  was  competent  on  an 
Lssue  as  to  the  quantity  of  potatoes 
ordered  where  the  term  used  in  the 
negotiation  was  "carloads."  Asbury 
v.  Evans,    (Mo.  A.)  182  SW  785. 

97.     See  supra    i    84. 

38.  In  re  Hayes,  37  Misc.  264,  79 
NTS  312;  Bettany  v.  Eastern  Morn- 
ing, etc.,  Co.,  16  T_  L.  R.   401,  402. 


"It  had  been  laid  down  over  and 
over  again  that  the  way  to  prove  a 
custom  was  to  show  an  established 
course  of  business,  at  Orst  contested 
but  ultimately  acquiesced  in."  Bet- 
tany V.  Ejastem  Morning,  etc,  Co., 
supra. 

89.  Standard  American  Dredging 
Co.  V.  Oakland,  80  (3al.  A.  237,  167  P 
833;  EvansviUe,  etc,  R.  Co.  y.  Toung, 
28  Ind.  616;  Prigg  v.  Preston,  28 
Pa.  Super.  272.  See  Lewis  v.  The 
Success,  18  La.  Ann.  1,  7  (where  It 
was  said:  When  "the  question  is  of 
a  custom  or  usage,  and  it  is  not 
known  to  those  who,  from  business 
and  connections,  have  the  beat  means 
of  knowing  It,  the  ignorance  of  it  is. 
in  some  sense,  positive  testimony  of 
its  non-existence"). 

40.  Wall  V.  Melton,  (Tex.  Civ.  A.) 
94  SW  358  (where  a-  witness  stated 
that  it  was  a  custom  in  sawing  logs 
to  allow  a  gain  of  two  Inches  to 
every  sixteen  feet  of  logs  from  top 
to  butt,  and  was  permitted  to  state 
on  cross-examination  that  he  knew 
that  because  it  was  the  custom  with 
the  mill  for  which  he  had  worked 
for  two  years  and  because  otb^r 
parties  who  had  worked  for  other 
mills  told  him  that  it  ^aa  the  custom 
with  other  mills). 

41.  Hammond  v.  Warfleld,  2  Harr. 
&   J.    (Md.)    151. 

42.  Allen  v.  Merchants'  Bank,  15 
Wend.  (N.  T.)  482  [rev  on  other 
grounds  22  Wend.  215,  84  AmD 
289]. 

[a]  Bat  It  seeiaa  that  this  la  not 
■o  where  the  decision  proceeded  up- 
on the  stipulation  or  concession  of 
the  parties  that  the  usage  existed. 
Crouch  v.  Credit  Foncier,  L.  R.  g 
Q.  B.  374,  10  ERC  394. 

43.  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  S.)  495, 
10  L.  ed.  1044;  Swift  v.  Tyson,  1« 
Pet.  (U.  S.)  1,  10  L.  ed.  865;  Meade 
V.  Beale,  16  F,  Cas.  No.  9,371,  Taney 
339.  See  cookendorfer  v.  Preston,  4 
How.  (U.  S.)  317,  11  L.  ed.  992  (hold- 
ing that  parol  evidence  is  not  admis- 
sible to  show  that  the  usage  was  dif- 
ferent at  the  time  from  what  the 
courts  have  solemnly  adjudged  it  to 
be).  But  see  Iron  Clllta  Co.  v.  Buhl,  42 
Mich.  86,  3  NW  269  (holding,  where 
It  was  claimed  that  there  existed  at 
a  particular  point  a  particular  cus- 
tom or  usage  in  regard  to  the  mode 
of  handling  and  delivering  Iron  ore. 
that  adjudged  cases  were  not  .ad- 
missible in  proof  thereof,  as  such  a 
custom  is  not  necessarily  stable,  but 
subject  to  change). 

44.  English  y.  Johnson,  17  Cal. 
107,    76    AmD    674. 


For  later  oasea,  darelopmeats  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  evidence  of  partieular  tranaactions,*'  unless  sof- 
fieiently  numerous  to  indicate  a  regular  course  of 
business,*'  or  by  evidence  of  the  practice  of  a 
single  individual,*'  it  is  permissible  to  show  specific 
instances  in  which  a  usage  has  not  been  recognized 
in  order  to  show  its  nonexistence,**  or  to  contradict 
evidence  of  its  existence.**  Further  particular  in- 
st«nees  of  the  parties'  previous  course  of  dealing 
may  be  shown  to  establish  knowledge  of  the  usage."" 
[i  88]    b.    Opinion  Svid«nce — (1)    In  Oen«nL 


45.  U.  S. — Martin  T.  Delaware  Ins. 
Co..  16  F.  Cas.  No.  9,1«1,  2  Wash. 
C.  C.  254;  Trott  v.  Wood, -24  F.  Cas. 
No.    14.1S0,    1    Qall.    444. 

Ala. — Rose  V.  Lewis,  167  Ala.  621, 
48  S  105;  Herring  v.  Skaggs,  7S  Ala. 
44G. 

Colo. — Savage  v.  Pelton,  1  Colo.  A. 
148,    27    P    948. 

ni. — Cleveland,  etc.,  R.  Co.  v.  Jen- 
kins. 174  111.  398,  61  NE  811,  «« 
AmSR  296.  62  LRA  922  [rev  76  111. 
A.  17];  Off  v.  J.  B.  Inderrleden  Co., 
74    111.    A.    106. 

Md. — Chesapeake  Bank  v.  Swain,  29 
Md.  483<  Duvall  v.  Farmers'  Bank,  9 
Gin  &  J.   31. 

Mass. — ^Parrott  v.  Thacher,  9  Pick. 
426. 

Uinn. — Thompson  v.  Minneapolis, 
etc..  R.  Co.,  35  Minn.  428,  29  NW  148; 
Flatt  V.  Osborne,  33  Minn.  98,  22  NW 
440.     _^ 

N.  T7 — O'Donohae  v.  Leggett,  134 
N.  T.  40.  31  NE  269;  Allen  v.  Mer- 
chants' Bank,  22  Wend.  216,  84  AmD 
289. 

Pa. — MoMastera  v.  Pennsylvania  R. 
Co.,  69  Pa.  374,  8  AmR  264;  Cope 
V.  Dodd,  13  Pa.  33;  Dean  v.  Swoop, 
2  Binn.  72;  Lowry  v.  Read,  3  Brewst. 
462.  See  also  Ambler  v.  Phillips, 
132  Pa.  167,  19  A  71.  I 

Tex. — San  Antonio  Tract.  Co.  v. 
Lambkin.   <Clv.  A.)  99  SW  674. 

See  also  supra  I  16. 

[a]  nutaaces  of  ezprMM  a«B- 
traota. — ^Testimony  that  a  certain 
thing  has  been  expressly  stipulated 
for  by  contract  In  other  instances 
does  not  tend  to  prove  a  usage. 
Hearn  v.  Ekiultable  Safety  Ins.  Co., 
U  F.  Cas.  No.  6,299,  3  Cliff.  328; 
Price  V.  White.  9  Ala.  B63;  Morris  v. 
Agnew,  57  111.  A.  229;  Leitner  v. 
Boehm,  2«  Misc.  790.  56  NTS  227; 
S-waIn  V.  Thompson,  6  Misc.  209,  26 
NTS  5S<  [aff  6  Misc.  639  mem,  26 
NTS  1132  mem];  Thompson  v.  Bxuih, 
131    N.    C.    Ill,    42    SE    543. 

48.  Broussard  v.  South  Texas  Rice 
Co.,  (Tex.  Civ.  A.)  120  SW  587;  Mac- 
kensie  v.  Dunlop,  3  Macq.  22  (where 
it  was  held  that  a  mercantile  usage 
Is  provable  by  the  multiplication  or 
congregation  of  a  great  number  of 
particular  instances,  showing  a. given 
course  of  business,  and  a  general  es- 
tablished understanding  respecting 
It). 

4T.  Coale  v.  Bennett,  31  Misc.  826, 
(4  NTS  1116;  Barnes  v.  Zettlemoyer, 
25  Tex.  Cav.  A.  468,  62  SW  111.  See 
also   supra   i   16. 

48.  Beach  V.  Travelers'  Ins.  Co., 
:3  Conn.  118,  46  A  867;  Parrott  v. 
Atlantic,  etc.,  R.  Co.,  140  N.  C.  646, 
53  SE  432;  Taylor  v.  Jackson,  (Tex. 
Civ.  A.)  180  SW  1142;  Smith  y, 
Landa,  4S  Tex.  Civ.  A.  446,  101  SW 
470. 

[a]  SUoatratioii. — ^Where  a  prin- 
cipal claimed  that  its  broker  had  been 
notifled  of  its  custom  to  give  only 
qultclaitn  deeds  to  purchasers  of  its 
real  estate,  evidence  to  show  that, 
after  its  refusal  to  give  a  deed  with 
warranty,  It  offered  to  give  such  a 
deed  if  an  increased  price  was  paid, 
was  admissible  as  tending  to  show 
that  no  such  custom  In  fact  existed. 
Beach  V.  Travel^s'  Ins.  Co.,  78  Conn. 
118.    46    A    867. 

49.  Rose  V.  Lewis,  167  Ala.  521,  48 
S  105. 

50.  Cnrjel  v.  Hallett  Mfg.  Co., 
rAla.)  73  S  938;  Off  v.  J.  B.  Inderrle- 
den Co^  74  111.  A,  105. 

51.  n.  S. — Ames  Mercantile  Co.  v. 


Kimball  8S.  (%.,  126  Fed.  382;  Ruan 
V.  Gardner,  20  F.  Cas.  No.  12,100,  1 
Wash.  C.  C.  146;  Winthrop'v.  Union 
Ins.  Co.,  30  F.  Cas.  No.  17,901,  2 
Wash.  C  C.   7. 

Mass — ^Haskins  v.  Warren,  116 
Mass.  614,  635. 

■  N.  T. — ^Hawes  v.  Lawrence,  4  N.  T. 
346  taff  6  N.  T.  Super.  193];  Allen  v. 
Merchants'  Bank,  15  Wend.  483  [rev 
on  other  grounds  22  Wend.  215,  222, 
34  AmD  289];  Mills  v.  Hallock,  2 
Edw.   662. 

Oh. — ^Austin  V.  Williams,  2  Oh.  61. 

R.  I.— Fletcher  v.  Seekell,  1  R.  1. 
267 

Wis. — Pfeil  V.  Kemper,  3  Wis.  315. 

ElngK— Hall  v.  Benson,  7  C.  &  P. 
711.  32  ISCL  836.  And  see  Bdie  v. 
ElBst-Indla  Co.,  2  Burr.  1216,  97  Re- 
print 797i  4  ERC  344. 

"Usage  is  a  matter  of  fact,  not  of 
opinion.  Usage  of  trade  is  a  course 
of  dealing;  a  mode  of  conducting 
transactions  of  a  particular  kind.  It 
is  proved  by  witnesses  testifying  of 
Its  existence  and  uniformity  from 
their  knowledge  obtained  by  obser- 
vation of  what  Is  practised  by  them- 
selves and  others  in '  the  trade  to 
which  it  relates.  But  their  conclu- 
sions or  inferences  as  to  its  effect, 
either  upon  the  contract  or  the  legal 
title  or  rights  of  parties,  are  not  com- 
petent to  show  the  character  or  force 
of  the  usage.  Neither  is  It  competent 
for  them  to  testify  what  is  the  un- 
derstanding of  others  in  regard  to  Its 
effect.  The  effect  Is  to  be  determined 
by  the  court,  or  by  the  Jury  under  its 
direction."  Hasklns  v.  Warren,  su- 
pra. 

"The  custom  of  merchants  or  mer- 
cantile usage  does  not  depend  upon 
the  private  opinions  of  merchants  as 
to  what  the  law  is,  or  even  upon 
their  opinions  publicly  expressed— 
but  it  depends  upon  their  acts.  .  .  . 
The  Inqutxy  ...  is  not  after  the 
opinions  of  traders  and  merchants  in 
respect  to  the  law  upon  a  mercantile 

?uestlon,  but  for  the  evidence  of  a 
act,  to  wit,  the  usage  or  practice  in 
the  course  of  mercantile  business  In 
the  particular  case."  Allen  v.  Mer- 
chants' Bank,  supra. 

sa.  U.  S. — Home  Ins.  Co.  v.  Welde, 
11  Wall.  438.  20  L.  ed.  197;  Oelrlcks 
V.  Ford,  23  How.  49,  16  L.  ed.  534; 
Ames  Mercantile  Co.  \i  Kimball  SS. 
Co..  125  Fed.  332;  John  H.  Cannon,  51 
Fed.  46;  Consequa  v.  Willlngs,  6  F. 
Cas.  No.  3,128.  Pet.  C.  C.  226;  Ruan 
V.  Gardner.  20  F.  Cas.  No.  12,100,  1 
W^ash.  C.  C.  145;  Wlnthrop  v.  Union 
Ins.  Co.,  30  F.  Cas.  No.  17,901,  2 
Wash.  C.  C.  7. 

Ala. — Garey  v.  Meagher,  33  Ala. 
680;   Price   v.  White,    9   Ala.    563. 

Ark. — McClintock  v.  Lary,  23  Ark. 
215. 

Conn. — Bishop  v.  Clay  F.  &  M.  Ins. 
Co..  45  Conn.  430. 

Ga. — Horan  v.  Strachan,  86  Oa, 
408,  12  SB  678.  22  AmSR  471;  Park 
V.  Piedmont,  etc,  L.  Ins.  Co..  48  Ga. 
601;  Leonard  v.  Peeples,  30  Ga.  61. 

111. — Morris  v.  Jamieson,  206  111. 
87.  68  NE  742  [aff  99  111.  A.  32]; 
Blssell  v.  Ryan.  23  111.  666;  Slgs- 
worth   v.    Mclntyre.   18   111.   126. 

Ind. — Cox  V.  O'Rtley,  4  Ind.  868, 
58  AmD  633. 

Mass. — Hasklns  v.  Warren,  115 
Mass.  514;  Chenery  v.  Goodrich,  106 
Mass.  S«6;  Hamilton  v.  Nickerson,  13 
Allen  351. 

Mich. — Calvert  v.  Schultz,  148  Mich. 
441,  106  NW  1128. 


A  usage  of  trade  must  be  established  as  a  matter  of 
fact  and  not  of  opinion,  hence  witnesses  must  testify 
to  its  exi8ten''ce  as  a  fact.'^  The  custom  must. be 
proved  by  instances  and  not  by  opinion;^'  and  the 
testimony  of  a  witness  to  the  existence  of  a  usage 
is  of  no  value  where  he  cannot  state  from  his  own 
knowledge  instances  of  its  operation."*  But  a  quali- 
fied witness  may  testify  to  the  existence  or  non- 
existence of  a  usage  or  custom  as  a  fact,**  and  he 
need  not  first  state  the  incidents  or  instances  within 

Miss. — Shackelford  v.  New  Orleans, 
etc.,    R.    Co.,    37    Miss.    202.  ' 

Mo. — Southwestern  Freight,  etc., 
Co.  V.  SUndard,  44  Mo.  71,  100  AmD 
255;  Shields  v.  Kansas  City  Subur- 
ban Belt  R.  Co..  87  Mo.  A.  637. 

Nebr.— McKee  v.  Wild,  62  Nebr.  9, 
71  NW  968. 

•  N.  T. — ^Rtckerson  v.  Hartford  P. 
Ins.  Co.,  149  N.  T.  307,  43  NE  856; 
McAndrew  v.  Whltlook,  62  N.  T.  40, 
11  AmRfiS?  [aff  32  N.  T.  Super.  628]; 
Mcintosh  V.  Miner,  37  App.  Dlv.  483, 
55  NTS  1074;  Robinson  v.  Chittenden. 
7  Hun  133  [rev  on  other  grounds  69 
N.  T.  625] ;  Gallup  v.  Lederer,  l  Hun 
282;  Hawes  v.  Lawrence,  5  N.  T. 
Super.  193  [aff  4  N.  T.  845];  Main  v. 
Eagle,  1  B.  D.  Smith  819;  Leitner  v. 
Boehm,  26  Misc.  790,  66  NTS  227;  Al- 
len v.  Merchants'  Banl^  16  Wend.  48t 
[rev  on  other  grounds  22  Wend.  216. 
34  AmD  289];  Mills  v.  Hallock,  2 
Edw.  652. 

N.  C— Penland  v.  Inge,  138  N.  C 
456.  457.   50  SE  860. 

Oh. — Albatross  v.  Wajrne,  16  Oh. 
513;  Austin  v.  Williams,  2  Oh.  61; 
Tillyer  v.  Van  Cleve  Glass  <3o.,  18  Oh. 
Cir.  Ct.  99.  7  Oh.  Or.  Dec  209.  , 

Pa. — ^Adams  v.  Pittsburgh  Ins. 
Co.,  96  Pa.  348,  40  AmR  662. 

R.  I. — Fletcher  v.  Seekell,  1  R.'  L 
267. 

•  Tex. — ^Hagerty  v.  Scott,  10  Te?. 
525;  Bryant  v.   Kelton,  1  "rex.  434. 

Wash. — Williams  v.  Ninemire,  23 
Wash.  393.  63  P  634. 

Wis. — Pfell  v.  Kemper,  3  Wis.  315. 

Eng. — Edle  v.  Elast-Indla  Co.,  2 
Burr.  1216,  97  Reprint  797.  4  ERC 
344;  Hall  v.  Benson,  7  C.  &  P.  711,  38 
ECL  836;  Cunningham  v.  Fonblanquel 
6  C.  ft  P.  44.  26  ECL  313;  Syers  v. 
Bridge,  2  Dougl.  627,  99  Reprint  336; 
Klrkland  v.  Nisbet,  3  Macq.  766;  Lewr 
Is  V.  Marshall,  7  M.  &  G.  729,  49  ECL 
729,  136  Reprint  293;  Camden  v.  Cow.; 
ley,  1  W.  HI.  417,  96  Reprint  237,  14 
ERC  46;  Edie  v.  East-India  Co..  2 
Burr.  1216,  97  Reprint  797,  4  ERC  344. 

"The  character  and  description  of 
evidence  admissible  for  establishing 
the  custom  Is  the  fact  of  a  general 
usage  and  practice  prevailing  Iri  the 
parUcular  trade  or  business,  and  not 
the  opinions  of  witnesses  as  to  the 
fairness  or  reasonableness  of  It." 
Penland  v.   Inge,  supra. 

[a]  Kypothetloal  aoestios  imjfroo- 
•r. — It  Is  not  permissible  to  ask  the 
witness  what  he  would  do  under  a 
given  state  of  facts.  The  question 
must  call  for  what  he  has  done  or 
seen  done.  Rickerson  v.  Hartford  F. 
Ins.  Co..  149  N.  T.  307,  43  NE  866. 

53.  Ames  Mercantile  Co.  v.  Kim- 
ball SS.,  125  Fed.  332;  Price  v.  White, 
9  Ala.  663:  Mills  v.  Hallock.  2  Edw. 
652,  666;  Cunningham  v.  Fonblanque, 
6  C.  &  P.  44,  25  ECL  318. 

"A  custom  must  be  proved  by  evi- 
dence of  facts  (and  not  by  mere 
speculative  opinions),  by  means  of 
witnesses  who  have  had  frequent  and 
actual  experience  of  the  custom.  The 
testimony  of  those  who  speak  from 
report  only,  and  not  from  particular 
Instances  within  their  own  '  knowl- 
edge, if  receivable  at  all.  Is  of  no 
weight."     Mills  V.   Hallock,   supra. 

64.  Ind. — Conner  v.  Cltisens  R. 
Co.,  146  Ind.  430,  46  NE  662. 

Iowa. — Schultz  v.  Ford,  133  Iowa 
402.  109  NW  614,  12  AnnCas  428; 
Thayer  v.  Smoky  Hollow  Coal  Co., 
121  Iowa  121,  96  NW  718. 

Mass. — ^A.  J.  Tower  Co.  v.  Southern 
Pac.  Co.,  184  Mass.  472,  69  NE  348. 
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his  knowledge  by  which  he  became  possessed  of  the 
knowledge  of  the  custom.**  Therefore,  where  a  wit- 
ness has  been  shown  to  have  competent  knowledge, 
it  is  proper  to  ask  him  directly  what  the  usage  is.** 
[$  89]  (2)  Ab  to  Oonstmction  of  Worda.  The 
opinions  of  merchants  or  other  persons  engaged  in 
a  particular  trade  or  business  are  admitted  by  the 
courts  for  the  purpose  of  ascertaining  the  sense  in 
which  certain  words  or  mercantile  terms  are  used 
in  contracts.*^  This  meaning  being  ascertained, 
their  opinion  as  to  its  legal  effect  is  of  coarse  ir- 
relevant.** 


[i  90]  c.  Evidence  of  Onstoau  at  Different 
Places  or  in  Differeot  Trhdes.  The  English  courts 
hold  that  to  prove  the  manner  of  conducting  a  par- 
ticular trade  at  one  place,  evidence  may  be  given 
as  to  the  manner  in  which  it  is  carried  on  in  another 
places  **  but  such  evidence  is  generally  rejected  in 
the  American  courts;*"  and  where  the  custom  in  one 
place  is  proved,  evidence  that  it  is  different  in  an- 
other is  inadmissible.*^ 

[i  91]  5.  Weight  and  Snffieieney  of  Evidence— 
a.  In  OeneraL  The  custom  most  be  dearij. 
proved;*'  and  where  the  evidence  is  uncertain  and 


Mo. — Shields  v.  Kansas  City.  Subur- 
ban Belt  R.  Co.,  87  Mo.  A.  <S7. 

Mont. — Prosser  ▼.  Montana  Cant. 
R.  Co.,  17  Mont.  S72,  43  P  81,  30 
LRA  814. 

N.  H. — ^Huntin(ton  v.'  Ramsden,  77 
N.  H.  37«.  98  A  338,  AnnCaslSlSC 
849. 

N.  T.— Hun  V-  Shank,  4  NTS  929, 
17  NTClvProo  128. 

Tex. — Orient  Mut.  Ins.  Co.  v.  Rey- 
mershoffer,  56  Tex.  234;  San  Antonio, 
etc.,  R.  Co.  T.  Lynch,  (Civ.  A.)  40 
BW  631. 

Oompetanoj  and  gnaUfleattoa  of 
wHnaaaaa  see  Infra  I  93. 

[a]  B«U«f  of  wttnMn  ooastltictaa 
ka<>wl*dc*.^"The  existence  of  a  cus- 
tom or  usage  of  trade  could  be  proved 
only  by  the  evidence  of  those  who 
had  such  knowledge  of  the  practice 
and  course  of  business  eus  to  create 
In  their  minds  the  belief  or  convic- 
tion of  its  existence.  The  factum 
probandum  was  not  a  single  isolated 
act  or  occurrence,  but  the  result  or 
conclusion  derived  from  a  series  of 
similar  acts  or  circumstances,  creat- 
ing and  establishing  in  the  mind  of 
the  witness  a  conviction  or  belief  of 
the  complex  whole  or  comprehensive 
fact,  to  the  existence  of  which  he  was 
called  upon  to  testify.  In  such  case 
belief  is  knowledge,  and  constitutes 
direct  and  primary  evidence.  Indeed 
the  existence  of  a  usage  could  not 
well  be  proved  by  showing  particu- 
lar Instances  of  transacting  business 
In  a  certain  wair.  ...  He  (the  wit- 
ness] stated  hie  belief  of  the  exist- 
ence of  the  usage  as  derived  from  a 
knowledge  of  the  business  for  a  long 
series  of  years.  In  regard  to  such  a 
matter,  a  distinction  between  knowl- 
edge and  belief  is  altogether  too  nice 
and  metaphysical  to  be  introduced 
into  the  rules  of  evidence  by  which 
Justice  Is  to  be  practically  adminis- 
tered." Hamilton  V.  Nickerson,  13 
Allen  (Mass.)  351.  352. 

M.  Conner  v.  Citizens  R.  Co.,  146 
Ind.  430,  46  NE  S62. 

86.  Qa. — Park  v.  Piedmont,  etc.,  li. 
Ins.  Co..  48  Oa.  601. 

Ind. — Conner  v.  Citlsens  R.  Co.,  146 
Ind.  430,  45  NE  6(2. 

Kan. — Campbell  v.  Fuller,  25  Kan. 
723. 

Md.— Patterson  v.  Crowther,  70  Md. 
124.  16  A  631;  Planters'  Mut.  Ins.  Co. 
V.   Rowland.  66   Md.    236,   7   A  267. 

Mass. — ^Kershaw  v.  Wright,  116 
Mass.  861;  Dodge  v.  Favor,  16  Gray 
82. 

N.  T. — Pennsylvania  Commercial 
Bank  V.  New  York  City  Union  Bank, 
19  Barb.  391  [aft  11  N.  T.  203};  Flynn 
V.  Murphy,  2  E.  D.  Smith  378. 

Oh. — Albatross  v.  Wayne,  16  Oh. 
S13. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Col- 
lins, 81  Tex.  Civ.  A.  70.  71  SW  660. 

Wis. — Ek;ker  v.  Moore,  2  Chandl.  86. 

07.  Allen  v.  Merchants'  Bank,  15 
Wend.  (N.  T.)  482  [rev  on  other 
grounds  22  Wend.  216,  34  AmD  289]; 
Powell  V.  Horton,  2  Bing.  N.  Cas.  668, 
39   ECL   710.   182   Reprint  266. 

[a]  A  nssge  or  ewrtoaa  relied  on 
as  giving  a  peculiar  and  technical 
meaning  to  words  and  phrases  used 
In  a  commercial  contract,  and  as  con- 
trolling the  interpretation  and  effect 
of  such  contract,  must  be  proved  and 


determined  eui  a  fact  on  the  trlaL 
Marine  Nat  Bank  v.  National  City 
Bank,  69  N.  Y.  67.  17  AmR  305. 

68.  Huston  v.  Roots,  30  Ind.  461; 
Obenauer  v.  Solomon,  151  Mich.  670, 
116  NW  696;  Collyer  v.  Collins,  17 
AbbPr  (N.  Y.)  467;  Columbia  Glass 
Co.  V.  Atlantic  Glass  Co.,  43  Pa.  Su- 
per. 367. 

58.  Mllward  v.  Hibbert,  3  Q.  B. 
120.  43  ECL  659,  114  Reprint  452,  24 
ERC  473;  Falkner  v.  Earle,  Z  B.  icS. 
360,  118  ECL  360.  122  Reprint  136; 
Noble  V.  Kennoway,  2  Dougl.  610, 
99  Reprint  326;  Plaice  v.  Allcock.  4  F. 
&  F.  1074. 

[a]  Ulutratlon. — M  A  W.  fruit 
brokers  in  Ijondon,  being  employed 
by  F  &  D,  merchants  in  London,  to 
sell  for  them,  gave  them  the  follow- 
ing contract  note,  addressed  to  F  & 
D:  "We  have  this  day  sold  for  your 
account  to  our  principal  .  .  .  tons  of 
raisins.  M.  &  W.,  brokers."  The 
principal  having  accepted  part  of  the 
raisins,  and  not  having  accepted  the 
rest,  F  &  D  brought  an  action  on  the 
contract  against  M  &  W  and  sought 
to  make  them  personally  liable  by 
the  custom  of  the  trade.  On  the 
trial,  in  addition  to  evidence  of  a 
custom  in  the  London  fruit  trade  that 
If  brokers  did  not  give  the  names  of 
their  principals  In  the  contract  they 
were  held  personally  liable,  althoagh 
they  contracted  as  brokers  for  a  prin- 
cipal, they  offered  evidence  of  a  simi- 
lar custom  in  the  London  colonial 
market.  It  was  held  that  the  latter 
was  also  admissible,  being  evidence 
in  a  similar  trade  In  the  same  place, 
and  as  tending  to  corroborate  the 
evidence  as  to  the  existence  of  such 
a  custom  in  the  fruit  trade.  Fleet  v. 
Murton,  L.  R.  7  Q.  B.  126.  But  see 
Barnes  v.  Ingalls,  39  Ala.  193  (where 
it  was  held  that  evidence  of  a  custom 
among  all  mechanics  and  artisans 
was  admissible  with  reference  to  a 
particular  trade). 

80.  Mears  v.  Waples,  8  Del.  681; 
Walker  v.  Barron,  6  Minn.  508;  Elm 
City  Lumber  Co.  v.  Childerhose,  167 
N.  C.  34,  83  SB  22. 

[a]  IB  miaola  It  is  held  that  a 
custom  of  bankers  as  to  checks  In 
New  York  cannot  affect  the  general 
law  In  other  places.  Strong  v.  King, 
36  111.  9.  85  AmD  386. 

[b]  Hi  lumaad  It  is  held  that  an 
Insurance  policy  on  a  vessel  being 
built  In  Baltimore  Is  not  affected  by 
a  usage  existing  In  New  York.  Ma- 
son v.  Franklin  F.  Ins.  Co.,  12  Gill 
A  J.  468. 

[c]  In  MaasMlMMtM  It  is  held 
that  a  usage  of  underwriters  in  Bos- 
ton to  expressly  except  barratry  of 
the  master  from  risks,  whenever  the 
assured  is  the  owner  of  the  vessel  In- 
sured, cannot  import  this  exception 
by  Implication  Into  a  policy  written 
In  Gloucester.  Parkhurst  v.  Glouces- 
ter Mut.  Fishing  Ins.  Co.,  100  Mass. 
301,  97  AmD  100,   1   AmR  105. 

81.  Reynolds  v.  Continental  Ins. 
Co.,  36  Mich.  131;  Allen  v.  Lyles,  8S 
Miss.  613;  Natches  Ins.  Co.  v.  Stan- 
ton.   10  Miss.   340,    41    AmD   592. 

ea.  U.  S. — The  Indrapura,  238  Fed. 
863;  Qualala.  178  Fed.  402,  102  CCA 
648;  Chicago,  etc.i  R.  Co.  v.  Llnde- 
man,  143  Fed.  946,  75  CCA  18;  Isaks- 
son   v.   Williams,   26  Fed.   621. 


Ala. — Alabama,  etc.,  R.  Co.  v.  Kidd. 
86  Ala.  209. 

Fla. — Gulf  CU>ast  Transp.  Co.  v. 
Howell,  67  Fla.  508.  66  S  661,  (63 
Icit  Cyc]. 

Ga.— Georgia,  etc.,  R.  <3o.  v.  Pound, 
111  Ga.  6,  36  SE  812;  Seaboard  Air- 
Line  R.  Co.  v.  Sallos,  14  Ga.  A.  711. 
82  SE  59;  Louisiana  Red  Cypress  Co. 
v.  Ollmore,  IS  Ga.  A.  472,  79  SE  379. 

Hawaii. — Richards  v.  Ontal,  19  Ha- 
waii 451:  Makaula  v.  The  Brig  Wal- 
lua,  2  Hawaii   366. 

111. — Morris  V.  Jamleson,  206  111.  87, 
68  NS  742  Jaff  99  IlL  A.  32];  Cneve- 
land,  etc.,  R.  Co.  v.  Jenkins,  174  111. 
398,  61  NE  811.  66  AmSR  296,  62  LRA 
922;  Peo.  v.  Mattblessen,  193  lU.  A. 
328  [aff  269  111.  499,  109  NE  1056,  Ann 
Ca8l916E  1036]:  Sisson  v.  Whltins. 
192  111.  A.  605;  Tanguay  v.  Fields.  1S> 
111.  A.  510;  American  Ins.  Co.  v. 
France,  111  lU.  A.  810;  Calland  v. 
Trapet,  70  111.  A.  228;  Sweet  v.  Leacb. 
6  111.  A.  212. 

Iowa. — Nelsod  v.  C  F.  Adams  <^, 
161  NW  646. 

La. — Tonge  v.  Kennett.  10  La.  Ann. 
800. 

Md. — Susquehanna  Fertiliser  Co.  v. 
White.  66  Md.  444,  7  A  802.  69  AmR 

Mass. — Hasklna  v.  Warren,  116 
Mass.  514;  Upton  v.  Sturbridge  0)t- 
ton  Mills,  111  Mass.  446:  Scudder  t. 
Bradbury,  106  Mass.  422;  (>>ok  v. 
Flsko,  12  Gray  491. 

Mich.— SpringOeld  T.  VWIan.  «t 
Mich.  681,  30  I(W  84<;  Ledyard  v. 
Hlbbard,  48  Mich.  421,  12  NW  (];, 
42  AmR  474. 

Nebr. — McConneU  ▼.  Bettman,  » 
Nebr.   (Unofl.)   876,  90  NW  648. 

N.  J. — J.  C.  Smith,  etc.,  Co.  v.  Lun- 
ger, 64  N.  J.  L.  639,  46  A  623;  Run- 
yan  v.  Central  R.  (>>.,  64  N.  J.  L.  (7. 

44  A  986,   48  LRA  744. 

N.  Y. — Armstrong  v.  Lake  Cham* 
plain  Granite  Co.,  147  M.  Y.  495,  4) 
NE  186,  49  AmSR  683  trearg 
den  148  N.  Y.  788,  42  NE  731]: 
O'Donohue  v.  Leggett,  134  N.  Y.  49, 
31  NE  269  [aS  8  NY8  426]:  Dickin- 
son V.  Poughkeepsie,  76  N.  Y.  63; 
Price  V.  Powell,  8  N.  Y.  322;  Joniis 
V.  American  Law  Book  (>>.,  125  App. 
Div.  519,  109  N/S  706;  Robinson  v. 
New  York,  etc..  SS.  Co.,  75  App.  Dlv. 
431,  78  NYS  S69  (aff  177  N.  7.  Hi 
mem,  69  NE  1130  mem] ;  Booth  Broa, 
etc..  Granite  Co.  v.  Balrd,  87  Hun  4S2. 
34  NYS  392;  Brook  v.  Levinson,  95 
Misc.  567,  169  NYS  880;  Splero  v. 
New  York,  etc.,  R.  (^.,  64  Misc.  61, 
117  NYS  1039  [rev  on  other  grounds 
137  App.  Div.  946  mem.  123  NYS  1141 
memj:  Dawson  v.  KItUe,  4  Hill  107. 
See  (5avanagh  v.  O'Neill,  20  Misc.  213, 

45  NYS  789  (holdln*  that  a  person  Is 
not  chargeable  with  knowledge  of  a 
custom  where  the  only  evidence  la  re- 
gard thereto  Is  his  express  denial 
under  oath  that  he  has  any  knowl- 
edge of  It). 

N.  C. — Richardson  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  C.  100,  35  SE  2SS. 

Pa. — Lockney  v.  Police  Beneflclary 
Assoc.,  217  Pa.  568,  66  A  844:  Adams 
v.  Pittsburg  Ins.  Co-  76  Pa.  411. 

Tex. — Holmes  v.  Tyner,  (Civ.  A.) 
179  SW  887;  Nocona  Nat.  Bank  ▼■ 
Bolton,   (O.)  148  SW  242. 

Va. — Bowles  V.  Rice.  107  Va.  Bl,  67 
SE  676. 


«v>r  latsr  eaaas>  a«T«lopaimats  and  aliaii(aa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eontradictory,  the  custom  is  not  established.*^  But 
a  mere  conflict  in  the  evidence  will  hot  prevent  the 
proof  being  sofflcient.*^  Further  it  has  been  said 
that  less  distinct  and  certain  proof  o£  the  existence 


of  a  custom  is  required  when  the  parties  in  makiog 
their  contract  apparently  have  in  mind  a  usage 
which,  if  tangible,  may  not  be  so  old  or  nnivernd 
and  uniform  as  it  must  be  to  warrant  a  presumption 


Wis.— Lemke  v.  Hage,  142  Wis.  178, 
125  NW  440,  135  AmSR  10(6;  Bib- 
bard  V.  Peelc,  75  Wla.  619,  44  NW 
(41;  Hinton  v.  Coleman,  45  Wis.  166; 
Hall  V.  atorra,  7  Wie.     '" 


Eng.— Gabriel   v.  ChivchiU,    [19141 

K.  B.  449  [all  [1914]  3  K.  B.  1272,  6 

BRC  931];    Rushforth  v.   Hadfleld,    6 


East  S19,  102  Reprint  1386;  Lewis  v. 
Marshall,  7  M.  &  G.  729,  49  BCL.  729, 
Hi  Reprint  293;  Peene  v.  Taylor,  82 
T.  L.  R  874. 

B.  a — ^AndrewQ  ▼.  Pacific  Coast 
Coal   Mines,    Ltd.,    IS   B.   C.    66. 

But  see  Powell  v.  Luders,  84  Minn. 
S72,  87  NW  940  (where  evidence  was 
rabmltted  to  Jury  althougb  very 
meager). 

"A  custom  cannot  be  said  to  be  an 
eatabllshed  one  If  It  is  in  serious  dis- 
pute and  can  only  be  determined  by 
carefully  and  nicely  adjusting  the 
■calea  to  ascertain  which  side  prepon- 
derates." Penland  v.  Ingle,  138  N. 
C.  456.  467,  to  SB  850. 

[a]  PrepondMftBe*  iaavflelMrt<— 
"The  court  charged  the  Jury  that  the 
custom  may  be  established  by  the 
preponderance  of  the  evidence.  In 
this  there  is  error.  While  It  may  be 
considered  settled  at  this  day,  ac- 
cording to  the  views  of  Qray,  Chief 
Justice,  as  expressed  in  Jones  v. 
Hoey,  128  Mass.  585,  that  a  custom 
may  be  established  by  one  witness, 
yet  the  testimony  of  that  witness 
must  be  sufficiently  convincing  and 
patent  to  create  in  the  minds  of  the 
jurors  a  full  conviction  of  the  exist- 
ence of  the  custom."  Penland  v.  In- 
(le,  138  N.  C.  45C,  457.  50  SB  850.  But 
■ee  Cormier  v.  H.  H.  Martin  Lumber 
Co.,  (Wash.)  167  P  1106  (holding 
that,  where  a  custom  is  offered  for 
the  purpose  of  explaining  the  terms 
and  effect  of  a  contract,  a  prepon- 
derance of  .the  evidence  la  sufficient 
to  establish  it). 

[b]  "Olau,  oBooirtntdletonr,  aad 
dlstlscV  •vUsnea.. — It  Is  not  neces- 
sary, In  order  to  prove  a  custom  or 
usage,  that  the  evidence  should  be 
"clear,  uncontradlctory,  and  distinct." 
Hichhom  V.  Bradley,  117  Iowa  130,  90 
NW  692.  But  see  Adams  v.  Pitta- 
burg  Ins.  Co.,  76  Pa.  411,  414  (where 
It  Is  said:  "But  in  order  to  establish 
■ucb:  custom,  the  evidence  by  which 
it  is  proposed  to  prove  it,  must  be 
clear,  uncontradlctory  and  distinct," 
it  being  sought  to  prove  a  custom 
that  the  captain  of  a  steamboat  had 
authority  to  bind  the  owners  by  giv- 
ing a  premium  note  for  Insurance). 

[c]  "Sonbt  mnat  b*  wkolly  elanl- 
aateA  from  the  evidence  adduced,  or 
the  usage  Is  not  well  proved."  Adams 
V,  Pittsburg  Ins.  Co.,  76  Pa.  411,  414. 

[d]  Vwaly  staifebv  that  It  la  th* 
"custom  of  the  country,"  nothing  be- 
ing shown  as  to  its  extent  or  the 
length  of  time  It  has  existed,  does 
not  prove  a  custom.  Kendall  v.  Rus- 
Kll,  5  Dana   (Ky.)   601.   30  AmD  696. 

[e]  OilaBtal  conntxlSs. — "Less  evi- 
dence would  be  required  to  establish 
an  usage  In  trading  among  distant. 
Eastern  nations,  where  persons  live 
far  removed  from  the  laws  and  cus- 
toms of  their  own  and  other  Chris- 
tian countries,  and  yet  can  scarcely 
be  expected  to  be  governed  by  those 
of  the  people,  penitns  orbe  divlsos, 
among  whom  they  are."  Wilcocks  v. 
Phillips,  29  F.  Cas.  No.  17,639,  1  Wall. 
Jr.  47. 

6».  U.  S. — Herr  v.  Tweedie  Trad- 
ing Co.,  181  Fed.  483,  104  CCA  231; 
The  Harbinger.  50  Fed.  941  [aft  63 
Fed.  394,  3  <5CA  573] :  Adams  v.  Man- 
ufacturers', etc.,  F.  Ins.  Co.,  17  Fed. 
•30.  See  Truesdale  v.  Young,  24  F. 
Caa.  No.  14,204  (holding  evidence  in- 
mfflcient  to  establish  that  a  mere  hlr- 
ms  of  a  pilot  at  monthly  wages  upon 
Hudson  river  boats  implies,  bv  the 
usage  and  custom  of  the  business, 
that  his  compensation  shall  continue 


throughout  the  entire  season). 

AUu — ^Desha  v.  Holland,  12  Ala. 
613,  46  AmD  261. 

CJal. — Rauth  v.  Southwest  Ware- 
house Co.,  158  (3al.  54,  109  P  839. 

Colo. — Helstand  v.  Bateman,  41 
Colo.  20,  91  P  1111;  Savage  v.  Pelton. 
1  Colo.  A.  148,  27  P  948. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell,  <7  FU.  608,  66  S  661,  663  [clt 
Cyc]. 

Ga. — Seaboard]  Air-Line  R.  C^.  v. 
Salios.  14  Ga.  a:  711.  82  8E  69. 

IlL — Cleveland,  etc.,  R.  CU).  v.  Jen- 
kins. 174  111.  398.  51  NE  811,  66  AmSR 
296;  Jones  v.  Vickers,  173  111.  A.  481. 

Me.— Cobb  v.  Lime  Rock  F.  &  M. 
Ins.  Ck>..  58  Me.  326. 

Mass. — Parrott  v.  Tbacher,  9  Pick. 
426. 

Mo. — Southwestern  Freight,  etc, 
Co.  V.  Stanard,  44  Mo.  71,  100  AmD 
255:  Boyd  v.  Graham,  6   Mo.  A.  403. 

N.  J. — Steward  v.  Scudder,  24  N.  J. 
L.  M. 

N.  T. — Dickinson  v.   Poughkeepsie, 

75  N.  Y.  65;  Booth  Bros.,  etc.,  Granite 
Co.  V.  Baird.  87  Hun  462,  34  NYS  392; 
Palmer  V.  Harrison,  28  Misc.  180,  68 
NYS    1107,     1108. 

N.  C— Penland  v.  Ingle,  138  N.  C. 
466,  50  BE  850,  851   [clt  Cyc]. 
Pa. — ^Adams  v.   Pittsburg  Ina.  (3o., 

76  Pa.  411;  Pratt  v.  Bank,  1<  Fhila. 
378. 

Tex. — Wootters  v.  Kauffman,  67 
Tex.  488,  3  SW  466. 

Vt. — Russell  V.  Ferguson.  77  Vt. 
433,  60  A  802. 

Wis. — Hinton  v.  Coleman.  45  Wis. 
166. 

Bng. — Bettany  ▼.  Bastem  Morning, 
etc..  News  Co.,  16  T.  L.  R.  401. 

Ont. — Northern  El.  Co.  v.  Lake  Hu- 
ron, etc.,  Milling  Co.,  13  Ont.  L.  S49, 
9  OntWR  139,  7  OntWR  484. 

ta]    VfKUao*  bald  not  to  aliowi 

(I)  Special  trade  meaning  of  phrase 
"strictly  fancy."  Roylance  Co.  v. 
Descalcl,  243  Pa.  180,  90  A  66.  (2) 
A  custom  in  shipping  circles  by 
which  the  words  "box"  and  "half 
box"  had  a  well-defined  meaning  rel- 
ative to  shipments  of  oranges.  Saitta 
v.  New  York,  etc..  Mall  88.  Co.,  146 
App.  Div.  105,  130  NYS  376.  (3)  A 
custom  among  farmers  and  dealers  in 
seed  grain  In  the  community  that  the 
word  "barley,"  when  used  without 
qualification,'  did  not  Include  the 
beardless  variety.  Rauth  v.  South- 
west Warehouse  Co.,  168  Cal.  64,  109 
P  839.  (4)  Payment  for  goods  by  bill 
of  purchaser.  Meagher  v.  Hunt,  etc., 
Co..  1  Newfoundl.  139,  142.  (6)  A 
custom  that  a  broker  Is  not  entitled 
to  his  commission  for  obtaining  a 
purchaser  for  property,  sold  with  an 
agreement  for  a  builder's  loan,  until 
the  purchaser  has  earned  his  first 
payment.  Leltner  v.  Boehm,  26  Misc. 
790,  66  NYS  227.  (6)  A  custom  to 
pay  hackdrlvers  ten  per  cent  commis- 
sion on  sales.  Helstand  v.  Bateman, 
41  Colo.  20,  91  P  1111.  (7)  A  cus- 
tom as  to  the  division  of  commission 
among  brokers.  Corbltt  v.  Hanson, 
124  La.  108,  49  S  995.  (8)  A  custom 
among '  builders  to  make  buttresses 
connected  with  the  steps  of  a  build- 
ing of  the  same  material  as  the  steps, 
as  distinguished  from  the  walls  of 
the  building.  Washington  Monumen- 
tal, etc..  Stone  Co.  v:  Murphy,  81 
Wash.  266,  142  P  665.  (9)  A  custom 
by  which  a  license  for  the  production 
of  a  play  by  a  well-known  performer 
Is  deemed  to  be  exclusive  within  the 
territory  and  for  the  period  for 
which  it  is  granted.  Miller  v.  Har- 
vey, 83  Misc.  59,  144  NYS  624.  (10) 
A  usage  among  theatrical  people 
whereby  a  contract  of  employment  of 
an  actor  for  a  definite  term  might  be 
terminated  by  either  party  on  two 
weeks'  notice.  Camp  v.  Baldwln- 
Melvllle   Co.,   128   La.    257,    48    S    927. 

(II)  A  custom  that  a  theatrical  sea- 


son is  thirty-two  weeks.  Mcintosh  v. 
Miner,  37  App.  Div.  483,  66  NYS  1074. 
(12)  A  usage  respecting  the  waters 
frequented  by  the  yachts  insured, 
with  a  warranty  that  they  are  to 
navigate  only  "Inland  waters  of  the 
United  States  and  Canada,"  so  that 
the  words  "inland  waters"  will  in- 
clude the  roadstead  outside  .  Sandy 
Hook.  Cogswell  v.  Chubb.  1  App. 
Div.  98,  86  NYS  1076  [aft  167  N.  Y. 
709  mem,  63  NE  1124  mem].  (18) 
A  custom  that  the  term  "white  oak,*' 
in  a  deed  to  cut  and  remove  white 
oak,  includes  all  species  of  white 
oak,  such  as  overcup.  cow,  and  post 
oak.  Taylor  v.  Union  Sawmill  Co., 
106  Ark.  618,  162  SW  150.  (14)  A 
custom  that  a  leasing  of  a  room  was 
understood  in  the  city  to  include  an 
agreement  to  heat,  where  the  lessor 
maintained  a  heating  plant  in  the 
building.  McC^onnell  v.  BettmaiK  i 
Nebr.  (Unott.)  875,  90  NW  648.  (IB) 
A  custom  by  which  attorneys  enter- 
ing a  case  In  a  city  court  become  per- 
,sonally  liable  to  the  Judge  for  accru- 
ing court  fees.  Russell  v.  Ferguson, 
77  Vt.  433,  60  A  802.  (16i  A  custom 
to  give  a  clearance  card  to  a  dis- 
charged employee.  Cleveland,  etc..  R. 
Ca  Y-  Jenkins,  174  111.  398,  61  NK 
811.  66  AmSR  296,  62  LRA  922  [r«T 
76  111.  A.  17].  (17)  A  custom  to  ex- 
empt a  charterer  from  the  require- 
ment to  "provide  and  furnish  the  ves- 
sel a  full  and  complete  cargo  of  .coal," 
in  case  of  a  strike  among  coal  min- 
ers. (Continental  Coal  Co.  v.  Bird- 
sail,  108  Fed.  882,  48  C!CA  124.  <18> 
A. custom  of  delivering  consignments 
to  shipper's  order  to  the  consignee 
without  the  surrender  of  the  bill  of 
lading.  Louisville,  etc..  R.  Co.  v.  U. 
8.  Fidelity,  etc..  (5o..  126  Tenn.  *U, 
148  SW  671. 

64.  Iowa. — Hichhom  v.  Bradley. 
117  Iowa  130.  90  NW  692;  MUroy  v. 
Chicago,  etc.,  R.  Co.,  98  Iowa  188, 
195,  67  NW  276. 

Mass. — Winsor  v.  DiUaway,  4  Mete. 
221.  See  Seollana  v.  BiSlins,  179 
Mass.  346,  60  NB  983.  88  AmSR  886 
(holding  that  the  fact  that  wltn'osaes 
who  had  testified  to  a  usage  to  re- 
gard certificates  of  indebtedness  In- 
dorsed In  blank  as  negotiable  and  aa 
passing  by  delivery  on  cross-exami- 
nation admitted  that  If  a  stranger 
presented  such  an  Instrument  to  them 
they  would  Inquire  Into  his  responsi- 
bility before  accepting  was  held  not 
to  Impair  their  testimony  as  to  the 
existence  of  the  custom). 

Mo.— Hill  V.  Morris,  21  Ma  A.  266. 

N.  H. — Farnsworth  v.  Chase,  19  N. 
H.  634,  61  AmD  206. 

N.  Y. — Dickinson  v.  Poughkeepsie, 
76  N.  Y.  65;  Scott  V.  Brown,  29  Misc. 
320.  60  NYS  611. 

Tex. — Woldert  v.  Arledge,  11  Tex. 
Civ.  A.  484,  83  SW  372. 

Newfoundl. — Ross  v.  Hanrabas,  6 
Newfoundl.  247. 

"While  a  few  courts  have  held  that 
a  usage  or  custom  cannot  be  estab- 
lished by  a  single  witness,  and  oth- 
ers have  held  that  it  cannot  be  shown 
by  a  single  witness  If  his  testimony 
be  contradicted,  and  still  others  haVe 
held  that  it  cannot  be  established  if 
there  is  a  substantial  conflict  In  the 
evidence,'  no  matter  what  the  number 
of  witnesses,  yet  we  think  the  true 
rule  Is  that  If  plaintiff  has  produced 
evidence  which,  when  fairly  and  rea- 
sonably considered,  would  prove  the 
alleged  custom,  the  question  then  be- 
comes one  of  fact,  for  the  Jury,  ander 
proper  Instructions  from  the  ooort. 
and  that  the  mere  fact  of  a  conflict 
In  the  testimony  does  not,  of  neces- 
sity, and  as  a  matter  of  law,  negative 
the  alleged  custom.  .  .  .  Any  other 
rule  would  defeat  almost  every  cus- 
tom sought  to  be  established."  Mll- 
roy  V.  Chicago,  etc.,  R.  Co.,  supra. 

[a]    If  yialntur  and  dsfsadask  lap 
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that  the  parties  knew  the  custom,  and  contracted 
with  reference  to  it.*'  In  weighing  the  testimony 
of  witnesses  as  to  trade  usage,  the  jury  should  con- 
sider the  extent  to  which  any  of  the  witnesses 
may  have  an  interest  in  the  result  of  the  litigation 
which  might  color  their  evidence." 

Knowledge  of  usage.  Ejiowledge  of  usage  may 
be  sufflciehtly  shown  by  evidence  of  the  previous 
course  of  dealing  between  the  parties,"  or  it  may 
be  proved  by  direct  evidence  of  notice." 

[$  92]  b.  Proof  by  One  Witness.  In  a  few 
early  decisions  the  doctrine  was  advanced  withmore 


or  less  positiveness  that  one  witness  was  not  enough 
to  establish  the  existence  of  a  usage.*'  But  it  is 
now  well  settled  that  a  usage,  being  a  matter  of 
fact,  may  be  proved  as  any  other  fact,  and  may  be 
established  ,by  one  witness  if  his  means  of  knowl- 
edge is  adequate  and  his  testimony  is  full,  satisfac- 
tory, and  uncontradicted.''''  In  practice  it  is  always 
desirable  to  have  at  least  two  witnesses  to  prove  the 
usage,"  for  the  testimony  of  one  witness  will  be 
held  to  be  legally  insufficient  to  establish  it  if  con- 
tradicted,^' or  if  vague  and  unsatisfactory,  and  not 
based  iipon  sufficient  knowledge  and  experience.^' 


txDAvoa  wvUmm*  of  OlSanat 

the  refusal  of  the  court  to  rule  tliat, 
if  the  evidence  Is  conflicting,  defend- 
itnt  cannot  maintain  his  defense  on 
,the  ground  of  usage  gives  plaintlfC 
no  ground  of  exception,  if  defendant 
telies  upon  his  evidence  of  usage  only 
to  negative  the  usage  set  up  by  plain- 
tiff. Upton  V.  Sturbrldge  Cotton 
Itllla,  111  Mass.  446. 

£b]  Xk*  wttMMsaa  wmj  OUTMr  as 
tp  the  existence  of  the  custom  in  the 
«ame  place  or  in  all  places,  and  in 
such  case  the  question  Is  one  for  the 
jury.  But  if  one  set  of  witnesses 
prove  that  they  knew  of  and  followed 
a  certain  custom  in  some  localities 
and  as  to  some  contracts,  and  anoth- 
er set  show  that  there  was  no  such 
custom  in  other  localities  and  as  to 
other  contracts,  and  -  none  of  them 
stated  that  the  custom  la  notorious, 
the  evidence  simply  shows  a  custom 
local  and  partial,  and  is  insufficient. 
Diclclnson  v.  Poughkeepsle,  75  N.  T. 
66. 

[c]  Bvldeno*  held  to  ahowi  (1)  A 
general  custom,  as  well  as  a  custom 
between  the  parties,  to  allow  a  ship- 
per a  ten  per  cent  deduction  for  was- 

°'tage  resulting  from  the  dressing  of 
rough  lumber,  and  to  entitle  a  ship- 
per to  such  deduction  on  a  shipment 
from  Savannah  to  New  York.  Van- 
derbilt  v.  Ocean  69.  Co.,  21S  Fed.  886, 
iSi  CCA  226.  (2)  That  a  contract 
-for  the  sale  of  distillery  slops  was 
made  subject  to  a  custom  or  usage 
requiring  the  seller  to  equip  the  feed- 
ing lot  with  pens,  troughs,  tanks,  etc. 
K«ntucky  Distilleries,  etc.,  Co.  v.  Lll- 
lard,  160  Fed.  S4,  87  CCA  190.  (3) 
A  custom  of  millers  to  collect  so 
much  on  a  sack  of  rice,  and  that  the 
amount  so  collected  was  to  pay  for 
th«  full  insurance  of  the  rice.  Brous- 
sard  V.  South  Texas  Rice  Co.,  (Tex. 
Civ.  A.)  120  SW  587.  (4)  A  usage 
giving  title  to  certiflcates  of  indebt- 
edness by  delivery.,  Scollans  v.  Rol- 
lins, 179  Mass.  34^.  60  NB  983,  88 
AmSR  386.  (6)  A  trade  custom 
under  which  the  seller  of  lumber  on 
sixty  days'  time  could  bring  suit 
within  sixty  days  if  the  purchaser 
was  made  defendant  in  an  action  by 
any  other  person.  Officer  v.  Avery 
Mill,  etc.,  Co.,  33  Cal.  A.  719,  166  P 
363.  (6)  A  local  custom  that  the 
defendant  railroad  company  should 
notify  the  shipper  within  forty-eight 
hours  If  the  car  Is  refused  or  not  ac- 
cepted upon  arrival.     South  Deerfleld 

■  Onion  Storage  Co.  v.  New  York,  etc., 
H-  Co.,   222  Mass.   585.   Ill  NE  367. 

65.  Kentucky  Distilleries,  etc.,  Co. 
v.  Llllard,  160  Fed.  34,  87  CCA  190. 

66.  Dodge  v.  Hedden,  42  Fed.  446. 
'  {a]  The  denial  by  a  party  to  a 
contract,  who  had  been  in  a.  business 
for  a  number  of  years,  of  knowledge 
of  a  well-known  and  prevalent  cus- 
tom  in   that   trade,   being   that   of  a 

Sarty  in  interest,  is  not  conclusive. 
>e  Cemea  v.  Cornell,  3  Misc.  241,  22 
NYS  941. 

67.  Ala. — Stoudenmlre  v.  Harper. 
SI  Ala.  242,  1   S  857. 

Ark.— Walsh  v.  Frank,  19  Ark.  270. 

Ga. — Miller  v.  Moore,  83  Qa.  684, 
10  SB  360,  20  AmSR  329,  6  LRA  374. 

111. — Otr  V.  J.  B.  Inderrieden  Co.,  74 
111.  A.  105. 

Ind. — Rastetter    v.    Reynolds,    160 


Ind.  133.  66  NES  61^;  Morningstar  v. 
Cunningham,  110  Ind.  328,  11  NE  S)S, 
59  AmR  211. 

Md. — Appleman  v.  Fisher,  34  Md. 
540. 

Mass. — Moors  v.  Qoddard,  147 
Mass.  287.  17  NE  632:  Fisher  v.  Sar- 
gent, 10  Cush.  250;  Dorchester,  etc.. 
Bank  v.  New  England  Bank,  1  Cush. 
177;  Shove  v.  Wiley,  18  Pick.  668; 
Lincoln,  etc..  Bank  v.  Page,  9  Mass. 
156,  6  AmD  62. 

N.  T.— Esteriy  v.  Cole,  1  Barb.  2S6 
[aft   3  N.   Y.   602]. 
""       "    V.  Ni 


Pa. — Hursh 


forth,  40  Pa.  241. 


[a1  Prwloiu  conn*  of  daallM 
waieb  Old  not  rata*  Bnaumnttom  of 
kaowlsdr*. — It    was    held    that    evi 


dence  by  a  warehouseman  that  he  had 
been  accustomed .  to  ship  away  the 
wheat  remaining  in  his  warehouse  be- 
fore low  water  came  did  not,  taken 
In  connection  with  the  fact  that  dur- 
ing that  time  plaintiff  and  his  as- 
signors had  been  storing  wheat  with 
him,  carry  the  Inference  that  such 
depositors  did  not  contemplate  that 
their  wheat  would  lie  in  that  ware- 
house all  summer;  there  was  no  pre- 
sumption from  the  fact  of  the  stor- 
age that  they  knew  of  the  fact  of  the 
alleged  custom.  Rastetter  v.  Rey- 
nolds, 160  Ind.  133,  66  NE  612;  McBoe 
V.  Ceasar,  16  Or.  62,  13  P  652. 

[b]  On*  parklonlar  instanos  nfl' 
olwit<— One  particular  Instance  of  the 
transmission  of  a  bill  in  a  particular 
manner,  between  the  parties,  occur- 
ring more  than  a  year  previously, 
was  held  to  be  sufficient  notice  of  the 
usage  or  manner  in  which  defendant 
transacted  such  business.  Dorches- 
ter, etc,  Bank  v.  New  England  Bank, 
1  Cush.   (Mass.)  177. 

6&  Smith  V.  Mills  Nat.  Bank,  191 
Fed.  226;  Beach  v.  Travelers'  Ins. 
Co.,  73  Conn.  118,  46  A  867;  Horan  v. 
Stracham,  86  Oa.  40»,  12  SE  678, 
22    AmSR    4771. 

[a]  Svldanoa  held  InanSlcUnt. — 
That  defendant's  cashier  in  accepting 
from  plaintiff  In  Sacramento  a, draft 
on  a  Tonopah  bank  for  collection  no- 
tl&ed  her  that  defendant  would  have 
to  handle  It  through  Reno,  or  would 
send  the  draft  to  Reno  and  have  it 
collected,  was  insufficient  to  charge 
plaintiff  with  notice  of  an  alleged 
custom  of  banks  at  Sacramento  to 
accept  such  items  only  at  the  risk  of 
the  depositor.  Smith  v.  Mills  Nat. 
Bank,   191    Fed.    226. 

69.  U.  S. — Barclay  v.  Kennedy,  2 
F.  Cas.  No.  976,  3  Wash.  C.  C.  350. 

111.— BlBsell  V.  Ryan.  23  III.  566. 

Mass. — Boardman  v,  Spooner,  IS 
Allen  353,  90  AmD  196. 

N.  Y. — Wood  V.  Hickok,  2  Wend. 
601. 

S.  C. — ^Ralwerson  v.  Cole,  28  S.  C 
L.    321.    40   AmD   603. 

70,  U.  S.— Robinson  v.  U.  S.,  13 
Wall.  363,  20  L.  ed.  653;  Qreenwlch 
Ins.  Co.  V.  Waterman,  54  Fed.  839, 
4  CCA  600;  Barclay  v.  Kennedy,  2 
F.  Cas.  No.  976,  3  Wash.  C.  C.  350; 
York  V.  Wlstar,  30  F.  Cas.  No.  18,141. 

Ala.— Smith  v.  Rice,  56  Ala.  417; 
Partridge  v.  Forsyth,  29  Ala.  200; 
Jewell  V.  Center,  25  Ala.  498;  Marston 
v.  Mobile  Bank,  10  Ala.  284;  Price  v. 
White,  a  Ala.  563. 

111.— Bissell  v.  xlyan,  23  III.  666. 

Iowa. — Jones  v.  Herrick,  141  Iowa 


616,  118  NW  444.' 

Mass. — ^Barrie  v.  Quinby,  206  Mass. 
259,  92  NE  451;  Jones  v,  Hoey,  128 
Mass.  586.  ' 

Miss. — Cohea  v.  Hunt,  10  Miss.  227. 
49  AmD  681. 

N.  H. — Goodall  V.  New  England  F. 
Ins.  Co.,  25  N.  H.  169. 

N.  Y.— Vail  V.  Rice.  8  N.  T.  155; 
H.  T.  E.  Beardsley,  Inc.,  v.  American 

f'idelity  Co.,  98  Misc.  642,  163  NYS 
10;  In  re  Hayes,  37  Misc.  264.  75 
NYS  312;  Miller  v.  Insurance  Co.,  1 
AbbNCas  470.  Bjt  see  Wood  v.  Hic- 
kok, 2  Wend.  501. 

Pa. — Adams  v.  Pittsburg.  Ins.  Co., 
76  Pa.  411;  Citizens'  Ins.  Co.  v.  Mc- 
Laughlin, 53  Pa.  486;  Pittsburgh  v. 
O'Neill,  1  Pa.  342 

S.  C. — ^Halwerson  v.  Cole,  28  S.  C 
L.  821,  40  AmD  603;  Thomas  v. 
Graves,  8  S.  C.  L.  308:  Thomas  v. 
O'Hara,  8  S.  C.  L.  308.    ' 

Tex. — Wootters  v.  Kauffman,  67 
Tex.  488,  3  SW  465. 

Va, — Southwest  Virginia  Mineral 
Land  Co.  v.  Chase,  95  Va.  60,  27  SE 
826. 

Eng. — Sewell  v.  Corp,  1  C.  &  P.  S98, 
12  ECL  232. 

B.  C. — ^Andrews  v.  Paciflo  Coast 
Coal  Min.es.  Ltd.,  15  B.  C.  56. 

"While  many  early  cases  held  that 
the  custom  could  not  be  established 
by  one  witness,  this  rule  has  been 
almost  universally  departed  from.  It 
is  nevertheless  true  that  the  custom 
must  be  proved  by  evidence  suffi- 
cient to  satisfy  the  jury  clearly  and 
convincingly  that  such  a  usage  ex- 
isted, as  can  fairly  be  presumed  to 
have  entered  into  the  Intention  of  the 
parties  when  they  entered  into  the 
contract.  The  character  of  the  proof 
must  be  clear,  cogent  and  convincing 
as  to  the  antiquity,  duration  and  uni- 
versality of  the  usage  in  the  locality 
where  It  is  claimed  to  exist."  Pen- 
land  v.  Ingle,  138  N.  C.  456,  457.  60 
SE  850. 

71.  Treadway  v.  Sharon.  7  Nev. 
37;  Thqmas  v.  Graves,  8  S.  C.  L.  308. 

[a]  An  appallat*  conrt  wooM 
probably  not  l£t«rf*n  with  the  ver- 
dict of  a  Jury  which  had  refused 
to  recognize  a  usage  proved  by  the 
testimony  of  but  one  witness.  Wln- 
throp  V.  Union  Ins.  Co.,  30  F.  Cas.  No. 
17,901,  2  Wash.  C.  C.  7;  Hasklns  v. 
Warren,  115  Mass.  614;  Treadway  v. 
Sharon,  7  Nev.  37;  Thomas  v.  Graves, 
8  S.  C.  L.  308:  Holdemess  v.  Collin- 
son,  7  B.  &  C.  212,  14  ECL  101.  108 
Reprint  702;  Green  v.  Fartner,  4  Burr. 
2214,  98  Reprint  154;  Rushforth  v. 
Hadfleld,  6  East  519,  102  Reprint 
1386;  Lewis  v.  Marshall,  7  M.  &  Q. 
729,    49   ECL  729,    135   Reprint   293. 

78.  Robinson  v.  U.  S.,  13  Wall.  (tJ. 
S.)  363,  20  L.  ed.  863;  Parrott  v. 
Thacher,  9  Pick.  (Mass.0  426;  Woot- 
ters v.  Kauffman,  67  Tex.  488,  3  SW 
465;  Southwest  Virginia  Mineral  Co. 
V.  Chase,  95  Va.  50,  27  SE  826. 

73.  Ala. — Smith  v.  Rice,  66  Ala. 
417;  Jewell  v.  Center,  25  Ala.  498; 
Price   V.  White,    9  Ala.    563. 

111. — American  Ina  Co.  v.  France, 
111   111.  A.   810. 

Md. — Dullng  V.  Philadelphia,  etc.. 
R.   Co..   66   Md.  120,  6  A  692. 

Mo. — Shields  v.  Kansas  City  Subur- 
ban Belt  R.  Co.,   87  Mo.  A,  637. 

Va.— Southwest     Virginia     Mineral 
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[i  93]  O.  Competency  of  Witness  to  Prove 
Cturtom.'*  In  order  to  render  a  witness  competent 
to  testify  to  the  existence  of  a  usage  it  nmst  appear 
that  he  personally  knows  of  it  as  a  fact;'*  he  may 
testify  :Hvm  his  own  knowledge  and  experience  or 
from  information  derived  through  the  course  of 
trade;'*  all  that  is  necessary  is  that  he  should  have 
occupied  such  a  position  as  to  know  of  its  existence 
as  a  faetJ^  That  a  witness  knew  of  a  custom  ex- 
isting at  one  time  does  not  prove  that  he  bad  a 
knowledge  of  its  existence  at  another;'*  and  a  wit- 
ness will  not  be  considered  competent  whose  knowl- 
edge is  confined  to  the  practice  of  certain  individ- 
uals only.''  But  it  is  not  necessary  that  the  wit- 
ness shall  qualify  as  an  expert;*"  nor  need  he  be  en- 
gaged in  the  business  to  which  the  usage  'is  at- 
tached." 


It  is  for  the  court  to  decide  whetl^er  the  witness 
is  qualified  to  testify  regarduu^  the  alleged  usage.'' 

[}  94]  D.  Questions  of  Law  and  Fact  The 
question  of  the  validity  *'  and  effect  ^*  of  a  custom 
or  usage  is  one  of  law  for  the  determination  of  the 
court,  as  is  the  question  of  whether  undisputed 
facts  and  circumstances  offered  to  show  the  exist- 
ence of  a  custom  or  usage  are  sufficient  for  that 
purpose  ;*''  and  where  it  is  apparent  that,  by  reason 
of  conflict  of  opinion  as  to  the  nature,  scope,  or 
prevalence  of  the  alleged  usage,  the  evidence  is  not 
legally  sufficient  to  establish  its  existence,  the  court 
may  properly  refuse  to  submit  the  question  to  the 
jury."  On  the  other  hand,  the  question  of  whether 
the  existence  of  a  custom  or  usage  has  been  estab- 
lished as  a  fact  must,  where  the  evidence  is  con- 
flicting, be  determined  as  other  questions  of  faot,*' 


Land  Co.  ▼,  CHiase,  96  Va.  60,  27  SB) 
S26  (holdlns  that  the  testimony  of  a 
single  witness  Will  not  be  sufficient 
to  establish  a  local  custom  unless 
witness  has  full  knowledge  and  long 
experience  on  the  subject  and  gives 
explicit  testimony  as  to  the  univer- 
sality and  duration  of  the  custom, 
and    la   uncontradicted). 

74.  OoiuateBoy  of  witnesses  gaia- 
sxaUar  see  witnesses  [40  Cyc  2192]. 

75.  Shackelford  v.  New  Orleans, 
etc.,  R.  Co.,  37  lllss.  202;  Rosensteln 
T.  McCutcheon.  1S5  App.  Dlv.  27S,  140 
NTS  215. 

76.  Knickerbocker  Ice  Co.  v.  Oray, 
171  Ind.  29S,  406.  84  NE  341  [cit  Cyc]; 
State  V.  Hughes,  31  Nev.  270,  102  F 
5(2;  Rlckerson  v.  Hartford  F.  Ins. 
Co.,  149  N.  T.  807,  43  NB  856;  Allen 
V.  Merchants'  Bank,  16  Wend.  (N.  T.) 
482  [rev  on  other  grounds  22  Wend. 
216.  34  AmQ  289]. 

[a]  AmlloatlOB  of  ml*. — "We 
think  this  rule  ought  to  and  does 
apply  to  the  custom  -  or  practice 
of  manufacturers  of  firearms  to  place 
a  particular  Identifying  numl>er  upon 
each  piece  manufactured,  and  that  a 
witness  who  has  gained  a  knowledge 
of  such  a  custom  or  practice  in  the 
ordinary  course  of  trade  is  competent 
to  testify  to  the  fact  of  the  existence 
of  such  custom  or  practice,  even 
though  such  knowledge  has  been 
largely  acquired  through  the  state- 
ments of  others  engaged  In  the  par- 
ticular business."  State  v.  Hughes, 
31  Nev.  270,  277,  102  P  562  [quot 
Cycl. 

[b]  AJXhoagh.  laxvaly  dzawn  from 
Us  own  szperisnee,  a  witness'  knowl- 
edge of  the  usage  may  be  sufficient 
to  qualify  him.  If  such  experience 
has  been  wide  enough  to  enable  him 
to  state  as  a  fact  what  the  usage  Is. 
Holmes  V.  Whltaker,  23  Or.  319,  31 
P  705.  See  Berry  v.  Cooper,  28  Ga. 
543  (where  it  was  held  that  by  way 
of  establishing  a  usage  In  shipping  on 
a  certani  river,  It  was  competent  for 
a  witness  to  testify  as  to  what  had 
been  his  habit  and  custom  In  ship- 
ping on  all  the  boats  on  said  river, 
as  well  as  on  the  particular  boat  upon 
which  the  loss  occurred  which  was 
the  subject-matter  of  controversy). 

[c]  Th»  nmres  of  aaothec  state 
may  be  proved  by  the  testimony  of 
witnesses  skilled  therein.  McNeill  v. 
Arnold,   17  Ark.   154. 

77.  Ark. — St.  Liouis,  etc.,  R.  Co.  v. 
Wirbel.   108   Ark.   437,   158   SW   118. 

111. — Wilson  V.  Bauman,  80  111.  493. 

Iowa. — Schultz  V.  Pord,  133  Iowa 
402.  109  NW  614,  12  AnnCas  428. 

Mass. — ^A.  J.  Tower  Co.  v.  Southern 
Pac.  Co.,  184  Mass.  472,  69  NS  348; 
Hamilton  v.  NldCerson,  13  Allen  361. 

Mich. — Kermott  v.  Ayer,  11  Mich. 
181:  Ch-ew  v.  Chesapeake,  2  Dougl.  33.. 

N.   T. — Griffln  v.  Rice,   1   Hilt.   184, 

R.  I. — Evans  v.  Commercial  Mut. 
Ins.  Co.,  6  R.  I.  47. 

See  Wear  v.  Sanger,  91  Mo.  S48, 
2  SW  807  (where  it  was  held  that 
one  acquainted  with  the  customs  of 
the  Creek  nation,  although  not  a  law- 
yer.   Is    competent   to    testify   as    to 


the  right  of  an  Indian  woman,  when 
married  to  a  white  man,  to  hold  In 
her  own  right  what  property  she  had 
before  marriage);  Nagle  v.  Hake,  123 
Wis.  266.  101  NW  409  (holding  that, 
in  an  action  for  Injuries  to  plaintiff 
from  electricity  communicated  from 
a  wire  negligently  cut  and  colled  up 
by  defendant,  a  house  mover,  evi- 
dence as  to  whether  it  was  not  the 
usual  custom.  In  moving  houses,  for 
telephone  and  electric  companies  to 
take  care  of  the  wires  In  the  way  of 
the  building  being  removed,  was  in- 
admissible, where  plaintiff'  had  not 
been  shown  to  have  had  knowledge 
as  to  such  general  custom,  if  any). 

[a]  XUaatrattoaa. — (1)  A  custom 
that  the  employment  of  an  architect 
to  make  plans  and  designs  for  a 
building  carries  with  It  an  employ- 
ment to  superintend  its  construction 
may  be  proved  by  builders  or  contrac- 
tors as  well  as  by  architects.  Wil- 
son V.  Bauman,  80  111.  493.  (2)  To 
prove  a  custom  as  to  adjusting  losses 
on  policies  on  iron,  insurance  brokers 
as  well  as  iron  merchants  are  compe- 
tent. Evans  v.  Ck>mmerclal  Mut.  Ina. 
Co..  6  R.  I.  47.  (3)  To  prove  a  usage 
of  banks,  one  who  is  in  the  habit  of 
dealing  with  banks  Is  as  capable  to 
explain  these  usages  as  a  banker  or  a 
bank  employee.  Griffin  v.  Rice,  1 
Hilt.  (N.  T.)  184.  (4)  A  custom  of 
navlgatloo,  as  for  example,  for  ves- 
sels to  pass  each  other  to  the  left, 
may  be  proved  by  the  testimony  of 
persons  skilled  in  navigation.  Drew 
v.  The  Chesapeake,'  2  Dougl.  (Mich.) 
33.  (5)  The  relative  value  of  for- 
eign and  American  currency  Is  a 
question  of  commercial  usage  which 
may  be  proved  by  anybody  acquaint- 
ed with  it.  Kermott  v.  Ayer,  11  Mich. 
181.  (6)  But  In  an  action  for  the 
price  of  a  safe,  the  order  for  which 
was  obtained  by  a  traveling  agent, 
testimony  that  traveling  agents  are 
by  custom  authorized  to  bind  their 
principals  by  fixing  the  price  of  goods 
sold  was  held  to  be  Inadmissible, 
when  none  of  the  witnesses  claimed 
to  have  any  knowledge  of  such  cus- 
tom In  the  sale  of  safes.  Deane  v. 
Everett,  90  Iowa  242,  67  NW  874.  (7) 
In  an  action  for  the  value  of  pew 
rights  !n  a  church  which  had  been 
sold,  witnesses  may' testify  that  it 
wafi  the  usage  of  that  denomination 
that  pewholders  should  have  no 
claims  for  compensation  in  case  of 
the  sale  of  the  building,  although  the 
witnesses  knew  of  only  one  or  two 
Instances  of  such  transactions. 
Huntington  v.  Ramsden,  77  N.  H.  376, 
92   A    336,    AnnCasl916C  949. 

78.  Hale  v.  Glbbs,  43  Iowa  380; 
Farnum  v.  Pitcher,  161 '  Mass.  470, 
24  NE  590;  Newhall  v.  Appleton,  57 
N.  T.  Super.   343,   9  NTS  306. 

79.  Standard  Oil  Co.  v.  Swan,  89 
Tenn.  434,  15  SW  1068,  10  LRA  366; 
Woldert  v.  Arledge,  11  Tex.  Ctv.  A. 
484,  33  SW  372:  Nagle  v.  Hake,  123 
Wis.   256,   101   NW  409. 

[a]  It  based  'wholly  on  his  own 
praetloa,  the  witness'  knowledge  is 
not  sufficient  to  qualify  him.    Green- 


wich Ins.  Co.  V.  Waterman,  64  Fed. 
839,  4  CCA  600;  Leitner  v.  Boehm, 
26  Misc.  790,  66  NYS  227. 

80.  Peo.  V.  Borda,  106  Cal.  636,  38 
P  1110. 

81.  Wilson  V.  Bauman,  80  111.  493; 
Gregg  V.  Garverlck,  33  Kan.  190,  6' 
P  761;  Hess  v.  Shurtleff,  74  N.  H.  114, 
66  A  377  (holding  that  retail  dealers 
might  have  knowledge  of  the  custom 
of  wholesalers). 

83.  Barrle  v.  Quinby,  206  Mass. 
259,  92  NE  461:  A.  J.  Tower  Co.  v. 
Southern  Pac.  CJo.,  184  Mass.  472,  69 
NE  348;  Hess  v.  Shurtlef,  74  N.  H. 
114,  65  A  377. 

83.  Sullivan  v.  Jernlgaii,  21  Fla.- 
264;  Chicago  Packing,  etc.,  Co.  v.  Til- 
ton,  87  111.  647;  Currle  v.  Syndicate, 
104  111.  A.  165:  Randall  v.  Smith,  63 
Me.  105,  IS  AmR  200;  Mussey  v! 
Eagle  Bank.  9  Mete.   (Mass.)  306. 

[a]  Question  whether  osac*  Is 
contrary  to  law, — "By  the  instruc- 
tions given  to  the  Jury  the  court  left 
it  to  them  to  determine  whether  or 
not  the  alleged  usage  was  contrary 
to  law.  That  was  not  a  question  of 
fact  for  the  Jury  but  of  law  for  the^ 
court.  Besides,  the  court,  in  defining 
a  usage  of  trade  omitted  an  impor- 
tant element,  directly  Involvea  in 
this  case,  that  it  must  not  be  repugT 
nant  to  the  written  contract  of  the 
parties."  Randall  v.  Smith,  63  Me. 
105.   109.   18   AmR  200.  I 

84.  Mllroy  v.  C^hicago,  etc.,  R  Co.; 
98  Iowa  188.  67  NW  278:  Nolle  v, 
HIH,  7  Oh.  Dec.  (Reprint)  297,.  2  Ciud 
LBul  86;  Interior  Warehouse  Co.  v; 
Dunn,  80  Or.  528,  157  P  806;  Parker  v; 
Ibbetson,  4  C.  B.  N.  8.  346,  93  ECL 
346.  140  Reprint  1118.  But  see  Knoll 
v.-  Mayer,  13  111.  A.  203  (holding  that 
what  may  properly  be  done  under  a, 
good  agricultural  usage  Is  a  ques- 
tion of  fact  for  the  Jury,  where  plain-f  ' 
tiff  sued  defendant  for  so  ditching  his 
land  as  to  cast  the  water  back  on 
plaintiff's  land). 

86.  Lauchhelmer  v.  Jacobs,  126  Oa. 
261,  56  SB  55;  Chicago  Packing,  etc., 
Co.  V.  Tllton,  87  111.  547;  Runyan  v. 
Central  R.  Co.,  64  N.  J.  L.  67,  44  A 
985,  48  LRA  744:  Nolte  v.  Hill,  7  Oh. 
Dec.   (Reprint)   297,  2  CMcLBul  86. 

se.  Greenwich  Ins.  Co.  v.  Water- 
man, 54  Fed.  839.  4  CCA  600;  Turner 
v;  Dawson,  60  111.  85;  Cogswell  v. 
Chubb.  1  App.  Dlv.  93,  36  NYS  1076 
[aff  157  N.  Y.  709  mem.  53  NE  1124 
mem].  See  Ne'w  York,  etc.,  B.  Co.  v. 
National  SS.  Co.,  Ltd..  "137  N.  Y.  23, 
32  NE'993  [aff  17  NYS  281  (holding 
that  the  trial  court  may  properly  re' 
fuse  to  submit  to  the  Jury  the  ques- 
tion as  to  the  existence  of  a  usage  or 
custom  and  an  agreement  based 
thereon,  where  there  is  a  substantial 
agreement  in  all  the  testimony  on  the 
subject  which  is  not  susceptible  of 
any  conflicting  inferences). 

87.  U.  S. — McLanahan  v.  Univer- 
sal Ins.  Co.,  1  Pet.  170,  7  L.  ed.  98; 
Burton  v.  Jennings,  186  Fed.  382,  107 
CCA  438  [certiorari  den  220  U.  S.  618, 
31  set  717,  65  L.  ed.  610];  Brent  v. 
Chas.  H.  Lilly  Co..  174  Fed.  877  [rev 
on   other  grounds   186   Fed.   700,   10' 
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as,  nnder  like  circumatanees,  must  be  the  questioB  of 
whether  the  parties  acted  with  reference  to  the 
usage.'*  Where  evidence  of  usage  is  given>  to  con- 
trol the  construction  of  a  written  instrument,  the 
jury  are  to  determine  its  effect;"*  but  where  the 
jury  have  decided  on  the  meaning  of  the  terms  by 
the  assistance  of  the  usage,  it  ici  still  for  the  court 
to  construe  the  entire  contract  or  document.*" 

Knowledge.  A  disputed  question  as  to  the  exist- 
ence of  knowledge  of  a  particular  custom^  or  usage 
must  be  determined  as  a  question  of  fact  by  the 
jury,*^  or  by  the  court  sitting  in  place  of  a  jury.'* 


This  is  equally  the  case  whether  it  is  a  question  of 
actual  knowledge  of  the  party,"  or  whether  it  is  a 
question  of  presumption  of  knowledge  arising  from 
the  generality  of  the  usage.** 

Beasonableneu,  The  reasonableness  of  an  alleged 
custom  is  a  question  of  law  for  the  court,'"  and  it  is 
error  to  submit  it  to  the  jury.** 

[i  95]  E.  Instructioiu.  The  court,  in  instruct- 
ing the  jury,  should  not  invade  the  province  of  the 
jury  and  assume  as  a  fact  that  there  was  a  usage 
or  custom;"  nor  should  it  submit  to  the  jury  issues 
which  are  not  warranted  by  the  pleadings  and  evi- 


CCA  6181;  North  Noonday  Hin.  Co.  v. 
Orient  Hln.  Co.,  1  Fed.  622,  6  Sawy. 
299;  Cadmus  v.  Matthews,  4  F.  Caa. 
No.  2,282,  2  Patne  229. 

Ala. — ^Henderson-Boyd  Lumber  Co. 
V.  Cook.  119  Ala.  226,  42  S  S38;  Haas 
V.  Hudmon,  83  Ala.  174,  3  S  302;  Jew- 
ell V.  Center,  25  Ala.  498. 
-  Cal.— Merebln  v.  Ball,  68  Cal.  20S, 
8  P  886 

DeL— ^Mekrs  v.  Waples,  9  Del.  62; 
Mears  v.  Waples,  8  Del.  581. 

Fla. — Sullivan  v.  Jernlgan,  21  Fla. 
264. 

Ga. — Branch  v.  Palmer,  66  Oa.  210; 
Rochelle  Gin.  etc,  Co.  v.  Fisher,  13 
Ga.  A.  621,  79  SE  684;  IjOUlsiana  Red 
Cypress  Co.  v.  Olllmore,  13  Ga.  A.  472, 

79  SE  879. 

111. — ChtcaKo  Packing:,  etc  Co.  t. 
TUton,  87  111.  547;  Wilson  v.  Bauman, 

80  lU.  493;  Merkiewlcs  v.  SUndard 
Brewery,  169  111.  A.  471;  Currie  v. 
Syndicate  des  Cultivators  des  OiK- 
nons  a'FIeur,  104  111.  A.  165;  Par- 
drldge  v.  Bailey.  20  111.  A.  851;  Knoll 
V.  Mayer.  13  111.  A.  203. 

•  Ind. — Hltesman  v.  State,  48  Ind. 
473;  Prather  v.  Ross,  17  Ind.  4*6; 
Oandy  v.  Seymour  Slack  Stave  Co., 
(A.)  90  NB  916. 

Iowa. — Hicbhorn  v.  Bradley,  117 
Iowa  130.  90  NW  692;  Mllroy  y.  Chi- 
oaffo,  etc.,  K.  Co.,  98  Iowa  188,  67  NW 
276;  Green  v.  Milwaukee,  etc.,  R.  Co., 
41  Iowa  410;  Veiths  v.  Hagge,  8  Iowa 
163. 

Ky. — Huston  v.  Peters.  1  Mete.  B68. 

Me. — Bodflsh  v.  Fox,  23  Me.  90,  39 
AmD  611;  Heald  v.  Cooper,  8  Me.  32; 
Williams  V.  Oilman,  3  Me.  276. 

Md.— Williams  V.  Woods.  16  Md. 
220;  Burroughs  v.  Langley,  10  Md. 
248;  Merchants*  Mut.  Ins.  Co.  v.  Wll- 
aon,  2  Md.  217;  Grove  v.  Brien,  1  Md. 
438;  Powell  v.  Bradlee,  9  Gill  &  J. 
220;  Allegre  v.  Maryland  Ins.  Co.,  2 
Gill  &  J.  136,  20  AmD  424. 

Mass. — Doyle  v.  Peerless  Motor  Car 
Co.,  226  Mass.  561,  116  NE  257:  Tap- 
ley  v.  Thayer-Osborne  Shoe  Co.,  221 
Mass.  166,  108  NE  1049;  Scollans  v. 
Rollins.  179  Mass.  346,  60  NE  983,  88 
AmSR  886:  Goldsmith  v.  Manheim, 
109  Mass.  187;  Berkshire  Woolen  Co. 
V.  Proctor,  7  Cush.  417;  Paddock  v. 
Franklin  Ins.  Co..  11  Pick.  227. 

Mich. — Fish  V.  Crawford  Mfg.  Co., 
120  Mich.  500.  79  NW  793;  Bourke  v. 
James,  4  Mich.  336. 

Miss. — tendon  Guarantee,  etc.,  Co. 
V.  Misslasipni  Cent.  R.  Co.,  97  Miss. 
166,  52  S  78^ 

Mo.— Hill  V.  Morris,  21  Mo.  A.  256. 

N.  H.— Hess  V.  Shurtlelt,  74  N.  H. 
114,  65  A  877;  Foye  v.  Leighton,  »2 
N.  H.  71,  63  AmD  231. 

N.  J.— Carr  v.  Delaware,  etc.,  R. 
Co..  81  N.  J.  L.  532,  79  A  322;  Run- 
yan  v.  Central  R.  Co..  64  N.  3.  L.  67, 
44  A  986.  48  LRA  744;  Steward  v. 
Scudder.  24  N.  J.  L.  96. 

N.  T. — Bloom  v.  P.  Cox  Shoe  Mfg.^ 
Co.,  164  N.  T.  711.  49  NE  56  [af  83 
Hun  611  mem,  81  NTS  517  mem]; 
Richmond  v.  Union  Steamboat  Co.,  87 
N.  T.  240  [mod  8  AbbNCas  66);  Dick- 
inson y.  Foughkeepsie,  75  N.  T.  6B; 
WalLs  v.  Bailey.  49  N.  T.  464,  10  AmR 
407:  Miller  v.  Fischer.  142  App.  Div. 
172,  126  NTS  996;  Pollen  v.  Le  Roy, 
23  N.  T.  Super.  38  [aff  30  N.  T.  549]: 
Albert  v.  State  Bank.  78  Misc.  56, 
138  NTS  237;  Scott  v.  Brown,  29  Misc. 
320,  60  NTS  511;  Dawson  v.  Kittle,  4 


Hill  107;  Goodyear  v.  Ogden,  4  HUl 
104;  Gibson  v.  Culver,  17  Wend.  306, 
81  AmD  297. 

N.  C. — New  Hanover  Bank  v.  Wil- 
liams, 79  N.  C.  129.  \ 

Oh.— Nolte  v.  HiU,  7  Oh.  Dec.  (Re- 
print) 297,  2  CincLBul  86;  Boyce  v. 
The  Steamboat  Empress,  1  Oh.  Dec. 
(Reprint)  178,  S  WestLJ  174. 

Pa. — Robeson  v.  Pels,  202  Pa.  399, 
51  A  1028:  Gordon  v.  Little,  8  Serg. 
ft  R.  533,  11  AmD  632;  Girard  L.  Ins., 
etc.,  Co.  V.  New  Tork  Mut.  L.  Ins.  Co., 
13  Phila.  90. 

S.  C. — C^arolina  Nat.  Bank  v.  Wal- 
lace. 13  S.  C.  347,  36  AmR  694;  Kuht- 
man  v.  Brown,  38  S.  C.  L.  479.   . 

Tex. — Missouri,  etc.,  R.  Co.  v.  Ry- 
on,  (Civ.  A.)  177  SW  525;  -Holder  v. 
Swift,  (Civ.  AJ  147  SW  690. 

Vt.— O.  R.  Bianchi  Granite  Co.  v. 
Terre  Haute  Monument  Cki.,  99  A  875. 

Va. — ^Burton  v.  Selfert,  108  Va.  388, 
61  SE  933;  Oriental  Lumber  Co.  v. 
Blades  Lumber  Co.,  103  Va.  730,  60 
SE  270;  Hansbrough  v.  Neal,  94  Va. 
722,  27  SE  698. 

Wash. — CN>rmler  v.  H.  H.  Martin 
Lumber  Co.,  167  P  1106. 

Wis. — ^Westurn  v.  Page.  94  Wis. 
251,  68  NW  1003;  The  Sultana  v. 
Chapman.    5   Wis.    454. 

Eng. — Parker  v.  Ibbetson,  4  C.  B. 
N.  a.  346,  93  ECL  346,  140  Reprint 
1118;  Rushforth  v.  Hadfleld,  7  East 
22^,  108  Reprint  86;  Peninsular,  etc.. 
Steam  Nav.  Co.  v.  Leetham  ft  Sons, 
Ltd.,  82  T.  L.  R.  153. 

Newfoundl. — Kelly  v.  Harvey.  4 
Newfoundl.  637:  Keating  v.  MoBrlde, 
4  Newfoundl.  164. 

[a]  Sadiwtton  from  apeeillc  la> 
atanoesi — Where  witnesses  testified 
as  to  the  method  of  dealing  with  oil 
for  fuel  purposes  in  the  establish- 
ments in  which  they  were  employed, 
although  none  of  them  could  testify 
as  to  the  general  custom,  the  Jury 
could  say  from  the  consideration  of 
such  evidence  what  the  general  cus- 
tom' was.  Beardsley  v.  Gill,  218  Pa. 
66,   66   A    1112. 

[b]  avidance  hald  s^iBolaKt  to  go 
to  Jury  see  Bradburn  v.  Wabash  R. 
Co.,  134  Mich.  E75.  96  NW  929  (cus- 
tom as  to  piling  lumber  near  railroad 
tracks):  Traders'  Ins.  Co.  v.  Dobbins, 
114  Tenn.  227.  66  SW  388  (custom  in 
the  retail  hardware  business  to  keep 
dynamite  in  stock). 

88.  U.  8. — New  Roads  OllmiU, 
etc.,  Co.  V.  Kline,  154  Fed.  296,  83 
CCA  1. 

Md. — Burrougha  v.  Langley,  10  Md. 
248;  Powell  v.  Bradlee,  9  Gill  ft  J. 
220. 

Mich. — McLean  v.  Sandusky  Lum- 
ber, eta.  Co..  160  Mich.  824,  126  NW 
81. 

N.  T.— Miller  v.  Fischer,  142  App. 
Div.  172,  126  NTS  996;  Scott  v. 
Brown,  29  Misc.  320,  60  NTS  511. 

Va.— Burton  v.  Selfert,  108  Va.  388, 
61  SE  983. 

89.  New  Roads  Oilmill,  etc.,  Co.  v. 
Kline,  154  Fed.  296,  83  CCA  1;  Daw- 
son y.  Kittle.  4  HIU  (N.  T.)  107; 
Goodyear  v.  Ogden,  4  Hill  (N.  T.) 
104;  New  Hanover  Bank  v.  Williams, 
79  N.  C.  129;  Com.  v.  Sanderson,  40 
Pa.   Super.   416. 

"Courts  In  administering  the  com- 
mercial law  have  the  power,  and  it  is 
proper  to  submit  to  the  Jury  as  a 
question  of  fact,  as  well  what  is  the 


meaning  of  commercial  terms,  aa 
what  was  the  established  commercial 
usage  in  respect  of  a  certain  course 
of  dealing."  New  Hanover  Bank  v. 
Williams.  79  N.  Cj  129,  141. 

90.  Nellson  v.  Harford,  8  M.  ScVf. 
806,  161  Reprint  1266,  20  ERC  EC; 
Hutchison  V.  Bowker,  6  M.  &  W.  535. 
151  Reprint  227. 

91.  U.  S. — New  Roads  Oilmill,  etc.. 
Co.  V.  Kline,  164  Fed.  296,  88  CCA  1. 

Conn. — Smith  v.  Fhippa.  66  Conn. 
802,  32  A  867. 

Ga.— Mott  v.  Hall,  41  Ga.  117. 

Me.— Bodflsh  v.  Fox,  28  Me.-  90,  S* 
AmD  611.  • 

Mass. — Barrie  v.  Qulnby,  206  Mass. 
269,  92  NB  461:  A.  J.  Tower  Co.  v. 
Southern  Pac.  Co.,  184  Mass.  472,  69 
NB  848;  Mooner  v.  Howard  Ins.  Co.. 
138  Mass.  375,  52  AmR  277;  Dodge  v. 
Favor,  16  Gray  82;  Berkshire  Woollen 
Co.  v.  Proctor,  7  (^ish.  417;  Winsor 
v.  Dlllaway,  4  Mete.  221;  Stevens  v. 
Reeves,  9  Pick.  198;  Lorlng  v.  Gur- 
ney,  6  Pick.  15. 

N.  H. — Bradley  v.  Salmon  Falls 
Mfg.  Co..  80  N.  H.  487. 

N.  T.— Walls  V.  Bailey,  49  N.  T. 
464.  10  AmR  407;  Miller  v.  Fischer, 
142  App.  Div.  172.  126  NTJS  896;  Scott 
V.  Brown.   29  Misc.  820,  60  NTS  611. 

Eng.— Milward  v.  Hlbbert,  3  Q.  B. 
120,  43  ECL  669.  114  Reprint  462,  24 
ERC   478. 

[a]  mckt  avldeiioa  may  be  suOl- 
dent  to  go  to  the  Jury.  Lorlng  v. 
Gumey,  6  Pick.  (Mass.)  IB;  Scott  v. 
Brown,  29  Misc.  820.  60  NTS  511. 

99.  Scott  v.  Brown,  29  Misc.  820, 
60  NTS  611;  Lockney  v.  Police  Bene- 
ficiary Assoc,  217  Pa.  568,  66  A  844. 

93.  Berkshire  Woollen  Co.  v.  Proc- 
tor, 7  Cush.  (Mass.)  417;  Lorlng  v. 
Gumey,   5   Pick.    (Mass.)    15. 

94.  Conn. — Smith  v.  Phlpps,  66 
Conn.    302,   32   A   367. 

Ga.— Mott  V.  Hall.  41  Ga.  117. 

Me.— Bodflsh  V.  Fox,  21  Me.  90,  S9 
AmD    611. 

Mass. — A.  J.  Tower  Co.  v.  South- 
em  Pac  Co..  184  Mass.  472,  <*  NB 
848;  Dodge  v.  Favor.  IS  Gray  82; 
Winsor  V.  Dlllaway,  4  Mete  221: 
Stevens  v.   Reeves,  9  Pick.  198. 

N.  T. — Goodyear  v.  Ogden,  4  Hill 
104. 

Eng. — Rushforth  v.  Hadfleld,  7  East 
224,  103  Reprint  86.  ' 

95.  Fla. — Sullivan  v.  Jemigan,  21 
Fla.  264. 

111. — Chicago  Packing,  etc.,  Co.  v. 
Til  ton,  87  111.  647. 

Iowa. — Milroy  v.  Chicago,  etc.  R. 
Co.,   98   Iowa  188,  67   NW  276. 

Me. — Codman  v.  Armstrong,  28  Me. 
91 ;  Bodflsh  V.  Fox,  23  Ma.  90,  39  AmD 
611. 

Md. — Given  v.  Charron,  15  Md.  502. 

Mass. — Mussey  v.  Blagle  Bank,  9 
Mete  306. 

Mich. — Bourke  v.  Jamea  4  Mich. 
886. 

Oh. — Somerby  v.  Tappan,  Wright 
670. 

Eng.— Tyson  v.  Smith.  9  A.  &  E. 
406,  36  ECL  224,  112  Reprint  1265, 
8  ERC  J16. 

96.  Randall  v.  Smith,  63  Me.  105. 
18  AmR  200:  Codman  v.  Armstrong. 
28  Me.  91.  See  Bodflsh  v.  Fox.  23  Me. 
90,  39  AmD  611. 

97.  Durant  v.  Burt,  98  Mass.  161. 
See  Holder  v.  Swift,  (Tex.  Civ.  A.) 
147  SW  890   (holding  that  where,  in 


For  later  oases,  davelopmenta  and  elutarea  in  the  law  see  eumulative  Annotations,  same  title,  page  and  note  number. 


^95] 


CUSTOMS  AND  USAGES 


[17  C.  J.]     527 


dence.** 

dements  of  valid  usage  or  cnatom.  An  instrnc- 
tion  as  to  the  effect  of  a  custom  on  the  rights  of 
parties  is  erroneons  if  it  fails  to  direct  the  jury 
io  respect  to  the  elements  which  the  law  regards 
as  indispensable  to  a  valid  and  binding  eastom."" 
Thus,  the  charge  should  instruct  the  jury  what  must 
be  proved  in  order  to  show  that  the  usage  or  cus- 
tom claimed  was  known  and  established  ;^  and  an 
instraetion  which  ignores  the  indispensable  element 
of  notoriety  and  antiquity  is  erroneous.'.  So,  in  an 
action  on  a  contract,  the  court  should  not  fail  to 
phai^  that  a  usage  of  trade  which  is  set  up  by  one 
of  the  parties  must  not  be  repugnant  to  the  written 
contract  of  the  parties.* 

Interpretation  of  instnunents  in  accordance  'with 
evidence  of  usage.  Where  the  terms  of  a  written 
instrument  are  technical  or  eqnivqcal  on  its  face, 
or  are  madie  so  by  reference  to  extraneous  circum- 
stances, the  court  should  instruct  the  jUry  condi- 
tionally or  bypothetically  what  should  be  the  proper 
eonstruetion  or  interpretation  of  the  instrument, 
as  it  may  find  the  evidence  to  support  or  to  contra- 


dict the  purpose  for  which  it  has  been  offered.* 

As  to  reasonableness  of  custom.  The  court  may 
properly  refuse  to  charge  that  a  custom  is  unrea- 
sonable. This  is  a  pure  question  of  law  with 
which  the  jury  has  nothing  to  do.  User  is  the  evi- 
dence of  custom,  and  this  is  a  matter  for  the  jury 
which  the  court  will  submit,  or  will  refuse  to  sub- 
mit, according  as  it  finds  the  custom  sought  to  be 
established  reasonable  and  legal  or  otherwise.' 

Question  whether  nsage  influenced  eondnct  of 
party.  An  instruction  tHiat  the  acts  of  a  party 
were  justified  if  tbey  were  done  in  accordance  with 
a  usag^  claimed  by  him  is  sufiBcient,  without  sub- 
mitting to  the  jury  the  question  of  fact  whether 
such  usage  infiueneed  him  in  his  conduct.* 

Owing  errors  by  instmctiona.  An  erroneous  rul- 
ing excluding,  as  immaterial,  evidence  offered  to 
prove  a  custom  may  be  cured  by  a  charge  to  the 
jurj'  recognizing  a  general  custom  of  the  character 
sought  to  be  proved,  under  limitations  as  favorable 
to  the  party  complaining  of  the  'ruling  as  he  is 
entitled  to  claim.'  , 


an  action  for  breach  of  contract  of 
(ale  of  cottota,  the  issue  was  whether 
the  custom  of  trade  required  the  sell- 
er to  Klve  notice  to  the  buyer  when 
the  cotton  was  ready  for  delivery,  a 
charge  submlttlns  the  issue  of  a 
general  custom  of  the  trade  as  to 
notice,  as  distinauished  from  a  local 
custom,  was  properly  given). 

[a]  znuBtratloiu — ^Where,  in  an 
action  by  one  stockbroker  against  an- 
other In  reference  to  a  transaction  in 
stocks,  the  judge  instructed  the  Jury 
that  the  fact  that  both  parties  were 
brokers  and  might  be  presumed  to 
know  the  usages  of  their  business 
was  entitled  to  great  weight,  it  was 
held  that  no  exception  would  lie  un-  I 
der  a  statute  providing  that  "the 
courts  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may 
state  the  testimony  and  the  law." 
Durant  v.  Burt.  98  Mass.  161. 

[b]  XaMmotioa  held  mrnMeimrit^r- 
Where  contradictory  evidence  was  of- 
fered as  to  the  existence  of  a  usage 
on  which  plaintltt  relied  to  support 
his  action,  it  was  held  that  plalntlfT 
had  no  Just  cause  of  exception  to  an 
instruction,  that  if  It  was  proved  that 
the  usage  existed,  and  that  defendant 
knew  it  existed.  plaintifC  was  entitled 
to  recover.  Winaor  v.  Dlllaway,  4 
Hetc.    (Mass.)    221. 

98.  Goette  v.  Lane,  111  Oa.  400. 
16  SB  768;  Wallace  v.  Morgan,  23  Ind. 
J9»;  Kenyon  v.  Cbiirlevoix  Impr.  Co., 
135  Mich.  103.  97  NW  407. 

[a]  niwtXfttloBav— (1)  Where  there 
was  no  evidence  of  the  existence  of 
any  custom  in  the  port  of  Savannah 
to  charge  but  a  single  wharfage  in 
ease  of  Immediate  transshipment 
from  one  vessel  to  another,  and  it 
waa   error   for   the   court   to   charge 


that  If  such  a  custom  existed,  and  the 
parties  contracted  with  reference  to 
it,  It  became  by  Implication  a  part  of 
the  contract,  and  plaintiff  thereby 
waived  his  legal  right  to  charge  two 
wharfages  since:  "The  charge  ex- 
cepted to  submits  to  the  lury  ques- 
tions growing  out  of  the  alleged  cus- 
tom upon  which  the  defendants  rely; 
and  also,  those  growing  out  of  the 
contracts  claimed  to  exist  between 
the  parties,  when  there  is  no  evi- 
dence in  the  case  to  authorize  It  in 
either  aspect."  Robertson  v.  Wilder, 
69  Ga.  340,  347.  (2)  Where  the  rights 
granted  by  a  timber  deed  were  to  be 
exercised  within  a  reasonable  time, 
and  the  evidence  did  not  show  that  a 
local  custom  as  to  what  such  a  rea- 
sonable time  would  be  was  so  univer- 
sally observed  as  to  necessarily  raise 
an  Inference  that  the  parties  con- 
tracted with  reference  to  It,  in  an  ac- 
tion of  trespass  by  the  grantee 
against  the  grantor,  an  Instruction 
with  reference  to  such  local  custom 
or  usage  as  determining  what  a  rea- 
sonable time  would  be  was  erroneous. 
Goette  v.  Lane,  111  Oa.  400,  36  SE 
758 

90.  Converse  v.  Harzfeldt.  11  III. 
A.  173  [aff  105  111.  534];  Huston  v. 
Peters.  1  Mete.  (Ky.)  558. 

1.  Smith  V.  Phlpps,  65  Conn.  302, 
32  A  367  (where  the  court  charged 
that  If  the  jury  found  the  existence 
of  a  known  and  eetablished  custom, 
as  claimed  by  plalntitFs,  it  would  be 
presumed  that  the  parties  contracted 
in  View  of  it,  and  it  waa  held  that  the 
charge  was  insufficient  in  that  It 
failed  to  instruct  the  Jury  what  must 
be  proved  In  order  to  show  that  the 
custom  claimed  was  known  and  es- 
tablished   and    In    treating    the    pre- 


sumption which  might  be  drawn  from 
It  as  one  of  law). 

8.  euyck  V.  Schwlng,  100  Ala.  365, 
14  S  48;  Wilson  v.  Bauman,  80  111. 
493;  Bletsch  v.  Robinson,  4  Oh.  Dec. 
(Reprint)   504.   2  ClevLRep  282. 

[a]  lUiurtmtloa^-^Where  an  in- 
struction informing  the  Jury  that.  If 
there  was  a  custom  among  architects 
In  a  city  at  the  time  of  making  a  con- 
tract, such  custom  entered  into  the 
contract,  etc.,  was  held  to  be  errone- 
ous in  iknoring  the  Indispensable  ele- 
ments of  notoriety  and  antiquity,  and 
in  authorising  the  Jury  to  act  upon 
such  custom,  however  recent  its  ori- 
gin or  however  unknown  to  the  public 
It  might  have  been.  Wilson  v.  Bau- 
man. 80  III.  493. 

[b]  BsfBsal  to  oharg*  ••  to  nee— 
aitr  of  kaowl«dff«  of  Qsace<— A 
charge  to  the  effect  that  the  contract 
sued  on  must  have  been  made  with 
reference  to  a  uniform,  notorious,  and 
reasonable  usage  has  been  held  to 
render  Immaterial  a  refusal  to  add  a 
charge  that  the  party  must  have  been 
aware  of  such  usage.  Bletsch  v. 
Robinson,  4  Oh.  Deo.  (Repriqt)  504, 
2   ClevLRep   282. 

3.  Randall  v.  Smith,  63  Me.  105,  18 
AmR  200.  See  Delaware,  etc.,  Canal 
Co.  V.  Mitchell.  811  111.  379,  71  JUB 
1026  (where  it  was  held  to  be  proper 
to  Instruct  that  a  certain  custom  was 
binding  unless  the  Jury  believed  that 
there  was  a  speclflc  contract  between 
the  parties  different  from  such  cus- 
tom). 

4.  Williams  V.  Woods.  16  Md.  220. 
B.    Bourke     v.      James,     4     Mich. 

886. 

e.  Merrlam  v.  Hartford,  etc.,  R. 
Co.,   20  Conn.   854,  52  AmD  344. 

T.    Clarte  v.  Cox,  32  Mich.  204. 
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CUSTOMS  DUTIES 

Bt  Frank  L.  Lawrence  and  Charles  E.  McNabb 
[VMtWB  BOt  la  this  ntu,  trMtod  alaswliM*  In  this  Wozk,  ■••  Oroaa  Uttwttnetm  iatx*  p  S3S) 

I.  DEFINITIONS  [$«  1-41  p  535         - 

A.  Customs  Duties  [$  1]  p  533 

B.  Exports  and  Imports  [JJ  2-4]  p  535 

1.  In  General  [§  2]   p  535 

2.  Exports  H  31  p  536 

3.  Imports  U  4J  P  536   - 

n.  IMPOSITION  IN  OENEBAL  W  &^2]  p  538 

A.  Authority  for  [^  5-14]  p  538 

1.  Constitutional  Limitations  [i  5]  p  538 

2.  Statutory  Provisions  [H  6-12]  p  5^ 

a.  In  General  [{  6]  P  539 

b.  Special  Provisions  [H  7-12]  p  540 

(1)  Countervailing  Duties  [4  7]  p  540 

(2)  Retaliatory  Duties  [i  8]  p  541 

(3)  DUcriminating  Duties  [jj  ^12]  p  541 

(a)  In  General  [$  9]  p  541 

(b)  Former  Pr<^isions  [i  10]  p  541  ' 

(c)  Present  Statute  [4  11]  P  542 

(d)  Duty  Discount  on  Importation  in  American  Bottoms  [i  12]  p  542 

3.  Treaties  [i  13]  p  542 

4.  Reciprocal  Commercial  Agreements  [$  14]  p  543 

B.  Time  of  Accrual  [J  15]  p  543 

C.  Exercise  of  Authority  [^  16-62]  p  544 

1.  Construction  of  Statute  W  16-24]  p  544 

a.  In  General  [$  16]  p  544 

b.  Abrogation  or  Repeal  [$  17]  p  545 

0.  Classification  of  Goods  m  18-23]  p  545  v 

(1)  In  General  [JIS]  p  545 

(2)  Commercial  Designation  Differing  from  Ordinary  Meaning  [J  19]  p  547 

(3)  Condition  at  Time  of  Importation  [J  20]  p  548 

(4)  Determinable  by  Component  Material  [$  21]  p  549 

(5)  Dependent  upon  Use  [f  22]  p  550 

(6)  Noscitur  a  Sociis  [i  23]  p  550 

d.  Construction  of  Analogous  Acts   [i  24]  p  551 

2.  Operation  and  Effect  [4$  25-27]   p  552 

a.  As  Dependent  upon  Time  of  Signing  [}  25]  p  552 

b.  Upon  Goods  in-  Course  of  Importation  or  in  Custody  of  Government  [J  26]   p  552 

c.  Retroactive  Operation  [i  27]  p  553  , 

3.  Nature  of  Duties  Imposed  [4  28]  p  553 

4.  Manner  of  Imposition  [J$  29-50]  p  554 

a.  By  Specific  Designation  or  Special  Classification  [($  29-43]  p  554 
■  (1)  In  General  [$  29]  p  554 

(2)  By  Schedule  [H  30-43]  p  554 

(a)  Chemicals,  Oils,  and  Paints  [$  30]  p  554 

(b)  Earths,  Earthenware,  and  Glassware  [i  31]  p  557 

(c)  Metals  and  Manufactures  Thereof  [$  32]  p  559 

(d)  Wood  and  Manufactures  Thereof  [4  33]  p  563 

(e)  Sugar  and  Manufactures  Thereof  [$  34]  p  564 

(f)  Tobacco  and  Manufactures  Thereof  [{  35]  p  565 

(g)  Agricultural  Products  and  Provisions  [4  36]  p  565 
(h)  Spirits,  Wines,  and  Other  Beverages  [i  37]  p  568 
(i)    Cotton  Manufactures  [4  38]  p  569 

(j)   Flax,  Hemp,  and  Jute,  and  Manufactures  Thereof  [4  39]  p  571 
(k)   Wool  and  Manufactures  Thereof  [4  40]  p  573 
(1)    Silk  and  Silk  Goods  [4  41]  p  575 
(m)  Pulp,  Papers,  and  Books  [4  42]  p  576 
(n)  Sundries  [4  43]  p  578 

b.  By   General  Provisions   [44  44^0]  p  584  /^^^^^T^ 

(1)  Coverings  [44  44-46]  p  5£4 2__ 
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(a)  Usual  Coverings  [{  44]  p  584 

(b)  Unusual  Coverings   [}  45]  p  585 

(c)  Special  Classes  of  Coverings  [i  46]  p  585 
(2)  Comprehensive  Clauses  [U  47-50]  p  586 

(a)  Similitude  Clause  [i  47]  p  586 

(b)  Unenumerated  Articles  [i  48]  p  588 

(e)  The  Mixed  Material  Clause  [\  49]  p  589 

(d)  Tvo  or  More  Rates  Applicable  [$  50]  p  590 
5.  Exemptions  from  Duty;  Free  List  [$4  51-62]  p  590 

a.  In  General  [i  51]  p  590 

b.  Antiquities  [t  62]  p  596 

c  Exported  Goods  Reimported  [4  53]  p  597 

d.  Importations  in  Interest  of  Learning,  Science,  and  Oeoupation  [J  54]  p  597 

e.  Personal  and  Household  Effects  [ii  55-57]  p  599 

(1)  Of  Persons  Arriving  in  the  United  States  [i  55]  p  599 

(2)  Of  Returning  American  Residents  [$  56]  p  599    . 

(3)  Household  Effects  [5  57]  p  599 

f.  Property  of  United  States  [J  58]  p  599  y 

g.  Ships  or  Vessels  [$  59]  p  599 
h.  Railway  Cars  [}  60]  p  600 

i.   Manufactures  in  Bond  [i  61]  p  600 
.     j.  -Insular  Shipments  [4  62]  p  600 
m.  OFFICIALS  AND  CUSTOMS  BROKERS  [f$  63-94]  p  600 

A.  Secretary  of  Treasury  [44  63-67]  p  600 

1.  Statutory  Authority  [i  63]  p  600  " 

2.  Limitations  [$  64]  p  601 

3.  Regulations  and  Instructions  [J4  65-67]  p  602 

a.  In  General  [$  65]  p  602 

b.  Limitations  [$  66]  p  602 
e.  Effect  [4  67]  p  603 

B.  Assistant  Secretaries  of  the  Treasury  [$  68]  p  603 

C.  Collectors  of  Customs  [U  69-83]  p  603 

1.  In  General  [J  69]  p  603 

2.  Duties  [i  70]  p  603 

3.  Limitations  [}  7l]  p  604  .  ' 

4.  Liability  of  Collector  W  72-79]  p  604 

a.  Present  Statutory  Restrictions  [$  72]  p  604 

b.  Former  Liability  [$  73]  p  604  ' 

c.  On  Bond  [4  74]  p  604  ^ 

d.  Liability  for  Acts  of  Subordinates  [}  75]  p  605 

e.  Other  Instances  [4  76]  p  605 

f.  Certificate  of  Probable  Cause  [44  77-79]  p  606 

(1)  In  General  [4  77]  p  606 

(2)  What  Constitutes  Probable    Cause  [4  78]  p  606      ' 

(3)  Procedure  [4  79]  t^  606 

5.  Deputy  Collectors  [44  80-81]  p  606 

a.  In  General  [4  80]  p  606  ' 

b.  Duties  [4  81}  p  607 

6.  Other  Subordinates  [4  82]  p  607 

7.  Compensation  [4  83]  p  607 

D.  Appraisers  [44  84-85]  p  607  ' 

1.  In  General  [4  84]  p  607 

2.  Duties  [4  85]  p  608 

£.  General  Appraisers  [44  86-93]  p  608 

1.  In  General  [4  86]  p  608 

2.  Jurisdiction  [4  87]  p  608 

3.  Powers  and  Duties  [44  88-93]  p  609 

a.  Judicial  Powers   [4  88]   p  609 

b.  Rules  [4  89]  p  609 

c.  Evidence  [4  90]  p  609 

d.  Expert  Knowledge  [4  91]  p  609 

e.  Decisions  [4  92]  p  610 

f.  Rehearing  [4  93]  p  610 
F.  Customs  Brokers  [4  94]  p  610 

IV.  ASOERTAINMENT  AKD  COLLECTION  [44  95-221]  p  610 
A.  Entry  [44  95-112]  p  610 

1.  Necessity  [4  95]  p  610 

2.  Kinds  of  Entry  [44  96-97]  p  611  r^  i 
a.  In  General  [4  96]  p  611 „,,:,,....        '      ^^^1^ 
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b.  Baggage  Entries  [4  97]  p  611 

3.  By  Whom  Made  [i  98]  p  612 

4.  When  Made  [(  99]  p  612 

5.  Declaration  on  Entry  [$  100]  p  612 

6.  Entered  Value  [J  101]  p  613 

7.  Other  Requisites  [$  102]  p  613 

8.  Effect  [J  103]  p  613 

9.  Entry  under  Duress  [$  104]  p  613 

10.  Prohibited  Articles  [44  105-107]  p  614 

a.  In  General  [4  105]  p  614 

b.  Impure  Tea  [44  106-107]  p  614 

(1)  Rejection  [4  106]  p  614 

(2)  Beviev)  of  Rejection*  [4  107]  p  614 

11.  Invoices  [44  108-112]  p  615 

a.  Presentation  on  Entry  [4  108]  p  615 

b.  Consular  Certification  [4  109]  p  615 

c.  Consular  Correction  [4  110]  p  615 
-    d.  Bond  for  Invoice  [4  111]  p  615 

e.  Pro  Forma  Invoices  [4  112]  p  615 

B.  Appraisement  [44  113-131]  p  615 

1.  In  General  [4  113]  p  615 

2.  Actual  Market  Value  [44  114-121]  p  616 

a.  Definition  [4  114]  p  616 

b.  Time  of  Exportation' [i  115]  p  617 

o.  Principal  Foreign  Markets  [4  116]  p  617  i 

d.  Cost  of  Production  [4  117]  p  617 

e.  American  Selling  Price  [4  118]  p  618 

f.  Commissions  [4  119]  p  618 

g.  Allowance  by  Foreign  Government  [4  120]  p  618 
h.  Other  Items  of  Expense  [4  121]  p  618 

•  8.  Procedure  [44  122-125]  p  619 

a.  In  General  [4  122]  p  619 

b.  Reasonable  Ways  and  Means  [4  123]  p  619 

c.  Examination  of  Merchandise  [44  124-125]  p  620 

(1)  Examination  Packages  [4  124]  p  620 

(2)  Character  of  Examination  [4  125]  p  620 

4.  Dutiable  Charges  [44  126-128]  p  621 

a.  In  General  [4  126]  p  621 

b.  Coverings  [ji  127]  p  621 

e.  Costs,  Charges,  and  Expenses  [|    128]  p  621 

5.  Effect,  [^-129-131]  p  622 

a.  Finality  [4  129]  p  622 

b.  Review  by  Courts  [44  130-131]  p  623 

(1)  In  General  [4  130]  p  623 

(2)  Method  of  Review  [4  131]  p  623 

C.  Beappraisemeni  [44  132-141]  p  623 

1.  In  General  [4  132]  p  623 

2.  Subject  Matter;  Seized  Goods  [4  133]  p  624 

3.  Procedure  [44  134-139]  p  624 

a.  Mgthod  of  Appeal  [4  134]  p  624 

b.  Hearing  [4  135]  p  624 

c.  Irregularities  and  Amendment  [4  136]  p  624 
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Court  of  cuatoma  appaals  see  ndnal  Ovwrta. 

Internal  revenue  see  btamal  B«t«mm  [22  Cyc  1592]. 
Shipping  Bee  nilvpiaff  [36  Cyc  1]. 


Taxation: 

Oenerally  see  Vwntloa  [37  Crc  <T2]. 
Of   Imports   and  ezi>orts  by  state  3»'> 
129,  139. 


li 


L    DEFINITIONS 


[t  1]  A.  Onstoms  Dnttea.  Customs  duties  are 
taxes  levied  upon  goods  and  merchandise  imported 
or  exported.^ 

[i  2]    B.    Exports  and  Imports— 1.    In  G«nerftL 


The  words  "exports  and  imports,"  as  used  in  the 
federal  constitution,*  refer  to  property  only,  not  to 
persons,'  coming  from  or  going  to  a  foreign  country,'* 


L  Harriott  v.  Brune,  9  How.  (U. 
8.)  619.  632,  13  L.  ed.  282. 

[a]  OtlM>  deftalUona<— (1)  "Taxes 
levied  upon  Koods  and  merchandise 
Imported  or  exported."  Bouvier  h. 
D.  [clt  Story  Const  {  949].  (2)  "The 
duties,  toll,  tribute,  or  tariff,  pay- 
able upon  merchandise  exported  and 
imported."  1  Blackstone  Comm.  p 
111  (3)  "Customs"  are  duties 
charged  upon  commodities  on  their 
being  Imported  into  or  being  export- 
ed from  a  country.  American  Sugar 
Reflnlng  Co.  v.  Bldwell,  124  Fed.  683, 
tiS  (quot  and  adopting  deflnttlons 
Lawder  v.  Stone,  187  U.  S.  281,  23 
set  79,  47  L.  ed.  178;  Marriott  v. 
Brune,  9  How.  (U.  B.)  619,  13  L..  ed. 
282;  HcCullocb  V.I;  Franklin  Sugar 
BeflDlng  Co.  v.  U.  S.,  142  Fed.  376,  78 
CCA  476  (cU  Harriott  v.  Brune,  9 
Bow.  (U.  S.)  619.  18  L.  ed.  282]. 

[b]  "(nt*  tem  'mMtona']  smbu 
to  be  ARiTed  from  the  French  word 
coustum  or  coutum,  which  signtfles 
toll  or  tribute,  and  owes  its  own  «ty* 
mology  to  the  word  coust,  which  sig- 
nifies price,  charge,  or,  as  we  have 
adopted  It  In  BngUsh,  cost."  1  Black- 
stone  Comm.  p  314  note  v. 

[c]  •a>«tUs^  (1)  as  a  tax  term  has 
a  broader  meaning  than  "customs" 
and  includes  all  manner  of  taxes, 
charges,  or  governmental  imposi- 
tions, as  tonnage,  death  and  stamp 
duties.  Black  L.  D.  (2)  "The  term, 
in  its  widest  significance.  Is  hardly 
less  comprehensive  than  'taxe^.'  It 
b  applied,  in  its  most  restricted 
meaning,  to  customs;  and  in  that 
sense  la  nearly  the  synonym  of  'im- 
posts.' "  Pacific  Ins.  Co.  v.  Soule,  7 
WaU.  (U.  S.)  433,  446;  19  L.  ed.  96. 
(J)  The  word  "customs"  means  a 
duty  Imposed  on  imports  and  exports, 
and  has  a  narrower  meaning  than  the 
word  "duty,"  which -ordinarily  means 
an  indirect  tax  imposed  on  the  im- 
portation, exportation,  or  consump- 
tion of  goods.  Pollock  T.  Farmers' 
L.  &  T.  Co.,  168  U.  S.  601,  15  SCt  912, 
39  L.  ed.   1108. 

[d]  ••TtaUt  dntyJi— The  tax  "equal 
to  the  Internal  revenue  tax  im- 
posed in  the  United  States  upon 
the  like  articles  of  merchandise  of 
domestic  manufacture,"  provided  for 
imports  from  Porto  Rico,  is  not  a 
"tarlB  duty."  Jordan  v.  Roche,  228 
V.  a.  436.  440,  33  SCt  573,  57  L.  ed. 
iOS. 

[e]  XOatoxloal, — (1)  The  most  an- 
cient part  of  this  specie  of  revenue 
arose.  It  would  seem,  only  from  ex- 
ports, the  consideration  therefor  be- 
ing not  only  the  privilege  of  taking 
goods  from  the  realm,  but  also  as 
an  aid  to  the  king  in  the  mainte- 
nance of  ports  and  havens,  and  In  the 
protection  of  merchants  from  pi- 
rates. 1  Blackstone  Comm.  p.  814. 
(2)  It  baa  benn  said  that  -the  right 
to  make  such  exactions  was  an  in- 
heritance of  the  king  by  common 
law.  Qrenellfe  t.  W,  1  Dyer  iia.,  43b 
(24),  73  Reprint  91.  (3)  The  better 
authority,  however,  is  to  the  con- 
trary. 1  Blackstone  Comm.  p  314. 
(clt  2  Coke  Inst.-  58,  59]  (holding  that 
the  king's  flrat  claim  to  them  was  by 
grant  of  parliament  3  Edw.  I). 

[f]  Ik  Ovsat  Britain,  although 
customs  duties  have  come  to  be  lev- 
led  chiefly  in  seaports  and  applied 
only  to  foreign  commerce,  they  for- 
merly were  imposed  more  variously. 
"The  tazea  levied,  on  warrant  of  some 
ancient  grant  or  privilege,  upon  cat- 
tle or  goods  at  a  bridge  or  a  ferry  or 
other    point    of    passage    from    one 


country  or  province  to  another,  of 
which  there  are  some  lingering  re- 
mains even  in  the  United  Kingdom, 
and  those  levied  at  the  gates  of  cities 
on  the  produce  of  the  immediate 
country — a  not  uncommon  form  of 
municipal  taxation  on  the  Buropean 
continent — are  all  of  the  nature  of 
customs  duea."  7  Bncycl.  Brit.  (11th 
ed)  p  669. 

[g]  Szolt  da  flUa  aad  oetxol  are 
Illustrations  of  these  special  customa 
duties,  levied  In  parts  of  France, 
which  have  received  consideration  by 
our  courts  in  determining  what  con- 
stitutes foreign  market  value  of  im- 
ports from  France.  U.  S.  v.  Godlllot, 
139  Fed.  1,  71  CCA  606;  Rheinstrom 
V.  U.  S.,   118  Fed.   303. 

a.     Const,  art  1  |  10  cl  2. 

3.  New  York  v.  Compagnie  Oen- 
erale  Transatlantlque,  107  U.  S.  59, 
2  SCt  87,  27  L.  ed.  383;  Crandall  v. 
Nevada,  6  Wall.  (U.  S.)  85,  18  L>.  ad. 
744,  746.    See  also  Commerce  I  161. 

[a]  A  dead  hnauui  bod7  is  not 
within  the  meaning  of  the  constitu- 
tion. In  re  Wong  Yung  Quy.  2  Fed. 
624,  6  Sawy.  442.  See  generally  Dead 
Bodiea  post.  ' 

4.  Pntapsco  Ousno  Co.  v.  Bd.  of 
Agriculture.  171  U.  S.  845,  18  SCt 
862,  43  L.  ed.  1191  [afT  62  Fed.  6901; 
Coe  V.  Errol,  116  U.  B.  617,  6  SCt  475. 
29  L.  ed.  716  [aff  62  N.  H.  303]; 
In  re  Rudolph.  2  Fed.  66,  6  Sawy. 
296;  Peo.  V.  Walling,  53  Mich.  270. 
18  NW  807;  State  v.  Bixman,  162 
Mo.  39,  62  SW  828;  State  v.  Pinckney,. 
44   S.  C.   L   474. 

[a]  "Torslga  oonatXT*'*— This  term 
was  defined  by  Chief  Justice  Mar- 
shall and  Mr.  Justice  Story  as  re- 
ferring to  a  country  exclusively  with- 
in the  sovereignty  of  a  foreign  na- 
tion, and  without  the  sovereignty 
of  the  United  States.  Faber  v. 
U.  S.,  221  U.  S.  649,  31  SCt  659, 
55  ti.  ed.  897;  De  Lima  v.  Bid- 
well,  182  U.  S.  1,  21  SCt  743,  46  L.  ed. 
1041;  The  Adventure,  1  F.  Cas.  No. 
93,  1  Brock.  235  [rev  on  other  grounds 
8  Cranch  221,  3  £•.  ed.  542] ;  The  Eniza, 
g  F.  Cas.  No.  4,346,  2  Oall.  4;  Taber 
V.  U.  S.,  23  F.  Cas.  No.  18,722,  1  Story 
1. 

[b]  OaaadM  (1)  is  foreign  within 
the  meaning  of  our  customs  laws. 
U.  S.  V.  Seventy-Eight  Ceases  of 
Books.  27  F.  Cas.  No.  16.258,  2  Bond 
271.  (2)  Goods  are  held  to  be  import- 
ed into  C^anada  from  a  country  other 
than  the  United  States,  although 
passing  in  bond  through  the  United 
States.  Macy  v.  Reg.,  18  Can.  S.  C. 
706. 

[c]  Vha  Oanal  Boaa  (1)  la  for- 
eign. 27  Op.  Atty.-Oen.  p  594.  (2) 
The  customs  administration  of  that 
possession  of  the  United  States  la 
under  the  Jurisdiction  of  the  war  de- 
partment. Cust.  Regs.  (1915)  art 
201. 

[d]  <Mba  (1)  was  foreign  to  the 
United  States  during  the  period  of 
American  military  control  previous 
to  the  transfer  of  the  Island  to  the 
Cuban  government.  Neely  v.  Henkel, 
180  U.  S.  109,  21  SCt  302,  46  L-  ed. 
448;  Basso  v.  U.  S.,  40  Ct.  Cl.  202. 
(2)  Merchandise  Imported  into  Cuba 
from  the  United  States  by  an  Ameri- 
can citizen  during  the  military  occu- 
pation of  the  Island,  between  March 
81,  1900,  and  May  20,  1902,  was  not 
exempt  from  the  payment  of  duties 
imposed  and  collected  by  the  mili- 
tary government  for  necessary  gov- 
ernmental purposes  incident  to  the 
occupation    of    Cuba    by    the   United 


States.  Oalban  v.  U.  S.,  207  U.  S. 
579,  28  SCt  254.  52  L.  ed.  349  [aft  40 
Ct.  Cl.   4951. 

[e]  Bantlago  da  ChOs,  although 
conquered  and  occupied  by  American 
military  forces,  for  tarlfr  purposes, 
remained  a  foreign  port.  Matter  of 
Saxon,   Treas.   Dec.   21476. 

[f]  Tha  lala  of  Piaaa  la  at  least 
under  the  de  facto  jurisdiction  of  the 
republic  of  Cuba,  and  therefore  is 
foreign.  Pearcy  v,  Stranahan,  205 
U.  S.  267,  27  SCt  645,  61  L.  ed.  798. 

[g]  Xawali  was  not  foreign  ter- 
ritory after  annexation.  Grossman  v. 
U.  S.,  182  U.  S.  221,  45  L.  ed.  1065 
[rev  106  Fed.  608]. 

[h]  Tha  nOUpplaa  lalanda,  (1) 
subsequent  to  the  proclamation  of 
the  ratification  of  the  treaty  of  peace 
between  the  United  States  and  Spain, 
were  not  a  foreign  country  within 
the  meaning  of  the  Dlngley  Tariff 
Act  In  re  Fourteen  Diamond  Rings, 
183  U.  S.  176,  22  SCt  69,  46  L..  ed. 
138.  (2)  The  word  "country"  In  the 
revenue  laws  of  the  United  States 
always  has  been  construed  to  em- 
brace all  the  possessions  of  a  foreign 
state,  however  widely  separated, 
which  are  subject  to  the  same  execu- 
tive and  legislative  control;  and  the 
Philippinei;  are  not  "other  countries" 
within  the  meaning  of  that  term,  as 
used  in  the  commercial  aonventlon 
between  Cuba  and  the  United  Statea. 
Faber  v.  U.  H.,  221  U.  S.  649,  31  SCt 
659.  65  L.  ed.  897  [aff  167  Fed.  140]. 
(3)  Insurrection  in  restricted  locali- 
ties In  the  Philippine  Islands  Is  held 
not  to  have  made  them  a  foreign 
country.  Lincoln  v.  U.  S.,  202  U.  S. 
484,  26  SCt  728,  60  L.  ed.  1117;  Lin- 
coln V.  U.  S.,  197  U.  S.  419.  25  SCt 
466,  49  L.  ed.  816.  (4)  But  it  is  oth- 
erwise as  to  goods  entered  at  a  port 
not  under  American  control  and  in 
possession  of  a  de  tacto  insurrection- 
ary government.  Macleod  v.  U.  S., 
229  U.  S.  416,  S3  SCt  955,  67  L.  ed. 
1260.  (5)  The  customs  administra- 
tion of  the  Philippinea  is  under  the 
Jurisdiction  of  the  war  department 
of  tha  United  States.  Cust.  Regs. 
(1915)  art  199.  '  (6)  Rev.  St.  (  2802, 
providing  penalties  for  failure  to 
make  due  entry  of  articles 'In  pas- 
sengers' baggage,  Is  not  inapplicable 
to  articles  brought  from  the  Phlllpo 
pine  Islands.  Harts  v.  U.  S.,  140 
Fed.  843,  72  CCA  266  [aff  139  Fed. 
1008   (afr  131  Fed.  886)]. 

[i]  Porto  Bico  (1)  and  the  United 
States  were  foreign  to  each  other 
while  the  island  was  within  the  mili- 
tary possession  of  the  latter,  before 
cession  by  treaty  (Dooley  v.  U.  8.. 
183  U.  S.  161,  22  SCt  62,  46  L. 
ed.  128),  (2)  and  remained  so  un- 
til the  time  of  ceaaton  (De  Lima  v. 
Bldwell,  182  U.  S.  1,  21  SCt  743,  46 
I^  ed.  1041),  (3)  Including  the  period 
between  the  time  the  treaty  of  peace 
was  signed  and  the  time  of  its  rati- 
fication (Lascellea  v.  U.  8.,  49  Ct.  Cl. 
382),  (4)  and  ceaaed  to  be  foreign 
on  the  day  of  the  exchange  of  rati- 
fications (Howell  v.  Bldwell,  124  Fed. 
688).  (5)  The  exaction  of  duties  on 
merchandise  going  Into  Porto  Rico 
from  the  United  States,  before  the 
cession  of  the  island  by  treaty,  was 

groperly  made,  under  the  war  power, 
looley  V.  U.  S.,  182  U.  S.  222.  21  SCt 
762,   46  L.  ed.   1074. 

[J]  Qiuua  aad  TntnUa  (1)  are 
American  territory,  and  their  cus- 
toms administration  is  under  the  Jur- 
isdiction of  the  department  of  the 
navy.    Cust.  Regs.  (1915)  art  200.  (2) 
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and  do  not  include  that  which  has  been  so  impaired 
or  depreciated  as  to  be  worthless  and  unmerchant- 
able, upon  arrival  in  the  United  States." 

.[$  3]  2.  E]q>ortB.  The  term  "export,"  as  used 
in  the  constitution  and  laws  of  the  United  States, 
generally  means  the  goods  transported  from  this  to 
a  foreign  country,*  the  legal  notion  of  exportation 
being  a  severance  of  goods  from  the  mass  of  things 
belonging  to  this  country  with  an  intention  of  unit- 
ing them  with  the  mass  of  things  belonging  to  some 
foreign  country;^  and  transportation  from  one  state 


into  another  is  nOt  exportation  within  the  meaning  of 
theeonstitution.'  The  intended  ultimate  disposition 
of  goods  after  they  have  been  landed  in  a  foreign 
country  is  not  material  in  determining  whether  or 
not  they  have  be^n  exported;  it  is  sufficient  that  they 
have  been  landed  in  that  country.* 

[f  4]  3.  LnportB.  To  constitute  an  import 
within  the  meaning  of  the  customs  laws,  it  is  neces- 
sary that  goods,^"  articles,*'  wares,  or  merchan- 
dise •*  be  brought  voluntarily  "  into  a  proper  port  of 


Tutulla  Is  not  foreign.  23  Op.  Atty.- 
Gen.  p  629. 

[k]  Oabn,  while  occupied  by  a  de 
facto  Insurgent  government,  was  not 
a  place  In  the  possession  of  the  forces 
of  the  United  States.  MacLieod  v.  U. 
8..  229  U.  S.  416,  33  SCt  »65.  67  L.  ed. 
1260. 

[1]  Algwxla  was  not  a  part  of 
France  under  the  reciprocal  commer- 
cial agreement  of  1*98.  U.  S.  v.  Tar- 
Ur  Chemical  Co.,  127  Fed.  944,  62 
CCA  B76. 

[m]  Qnebeo^— "Country  or  depend- 
ency" Includes  the  province  of  Que- 
bec. Myers  v.  U.  8.,  144  Fed.  1021, 
78  CCA  696. 

[n)  m*  t*—  son*  la  KMttbnn  is 
a  part  of  the  German  customs  union, 
and  Is  not  a  "country"  within  the 
meaning  of  the  customs  revenue 
laws.  Sonneborn  v.  U.  8.,  1  Cust.  A. 
443. 

[o]     If  til*  oonatrr  of  esportatlon 

ruiM  to  b*  fox«lgii  during  the  voy- 


age of  Importatlpn,  the  Importation 
is  not  from  a  foreign  country. 
American  Sugar  Refining  Co.  v.  Bid- 
well,  124  Fed.  683. 

[p]  Oeonpatlon  of  >  fofalga  port 
b7  tb*  mlUtary  aathorltlss  (1)  of 
the  United  States,  by  order  of  the 
president,  will  not  make  such  port  a 
domestic  port.  Fleming  v.  Page,  9 
How.  (U.  S.)  603,  13  L.  ed.  276.  (2) 
The  Mexican  port  of  Tampico,  while 
In  the  ezeluslve  government  and  pos- 
session of  the  American  army  In 
1847,  was  a  foreign  port  within  the 
meaning  of  the  revenue  laws.  Flem- 
ing V.  Page,  supra. 

[q]     Amwlaui   taxrltozy    (1)    con- 

?,uered  and  occupied  by  the  military 
orces  of  an  enemy  Is  foreign  in  re- 
spect to  our  customs  laws.  U.  S.  v. 
Rice,  4  Wheat.  (U.  S.)  246.  4  L.  ed. 
562.  (2)  Castlne,  In  Maine,  by  the 
conquest  and  occupation  by  the  ene- 
my, passed  under  the  temporary  al- 
legiance and  sovereignty  of  the  ene- 
my, and  during  the  period  of  such  oc- 
cupancy It  was  nof  a  port  of  the 
United  States  with  reference  to  the 
nonimportation  acts.  U.  S.  v.  Hay- 
ward.  26  F.  Cas.  No.  16,336,  2  Gall.  485. 
6.  Lawder  v.  Stone.  187  U.  S.  281, 
23  SCt  79,  47  L.  ed.  178:  Marriott  v. 
Brune,  9  How.  (U.  S.)  619,  13  L.  ed. 
282;  Stone  v.  Shallus,  143  Fed.  486, 
74  CCA  506;  U.  S.  v.  Shallus,  2  Cust 
A.  332;  U.  S.  v.  HaMcht.  1  Cust.  A. 
53.     See  also  infra  Si   161-153. 

e.  Swan,  etc.,  Co.  v.  U.  S^  190 
U.  S.  143.  145,  23  SCt  702,  47  L.  ed. 
984;  Aguirre  v.  Maxwell,  1  F.  Cas. 
No.  101.  3  Blatchf.  140  (holding  that 
the  constitutional  prohibition  of  a 
tax  on  exports  does  not  apply  to 
the  Imposition  ot  a  tax  on  foreign 
vessels). 

"It  follows,  and  is  the  logical  se- 
quence of  the  case  of  Woodruff  v. 
Parham,  8  Wall.  <U.  S.)  123,  19  L.  ed. 
382,  that  the  word  'export'  should  be 
given  a  correlative  meaning,  and  ap- 
plied only  to  goods  exported  to  a  for- 
eign country."  Dooley  v.  U.  8.,  183 
U.  S.  161,  154,  22  SCt  62.  46  !•.  ed.  128 
(holding  that  Porto  Rico  was  not  a 
foreign  country,  and  that  duties  im- 
posed under  the  Foraker  Act  of  April 
12,  1900,  31  St.  at  L..  77,  on  merchan- 
dise shipped  from  New  York  Into 
Porto  Rico,  such  duties  being  col- 
lected in  Porto  Rico'  rather  than  at 
the   place   of   shipment,   and   for   the 


benefit  of  the  government  of  Porto 
Rico,  were  not  within  Const,  art  15  9, 
declaring  that  "no  tax  or  duty  shall 
be  laid  on  articles  exported  from  any 
State"). 

7.  17  Op.  Atty.-Qen.  679,  683  [appr 
Swan  v.  U.  S..  190  U.  S.  143,  23  SCt 
702,   47  L.  ed.  984]. 

[a]  The  mere  removal  of  gooda 
to  »  foreign  territory,  with  an  Intent 
to  mingle  the  same  with  the  mass 
of  things  In  such  territory,  does  not 
constitute  exportation,  if  the  govern^ 
ment  of  said  country  will  not  permit 
them  to  be  imported.  Treas.  Dec. 
36396. 

B.  Pittsburgh  V.  liOUisiana,  166  U. 
S.  590,  IS  SCt  459,  39  L.  ed.  644; 
Brown  v.  Houston,  114  U.  8.  622,  6 
SCt  1091.  29  L..  ed.  257;  Hinson  v. 
Lott,  8  Wall.  (U.  S.)  148,  19  L.  ed. 
387;  Woodruff  v.  Farham,  8  Wall.  (U. 
8.)  123.  19  L,.  ed.  382. 

9.  Kldd  V.  Flagler,  64  Fed.  367 
[rev  on  other  grounds  78  Fed.  841,  24 
CCA  123]. 

"Ordinarity,  goods  are  exported 
when  they  are  carried  out  of  the 
country  for  the  purpose  of  being 
transferred  to  a  foreign  situs.  Goods 
en  route  from  one  place  to  another 
In  the  United  States  are  not  exported 
merely  because,  while  In  transit,  in 
cars  or  vessels,  they  may  be  tempo- 
rarily outside  the  boundaries,  or 
within  the  boundaries  of  a  foreign 
country.  Conversely,  goods  are  Im- 
ported when  they  are  brought  within 
the  country  with  Intent  to  land  them 
here.  The  Intent  characterizes  the 
act,  and  determines  its  legal  com- 
plexion." Flagler  ▼.  Kldd,  78  Fed. 
341,  344. 

10.  See  cases  infra  this  note. 

[a]  I»r«dges  and  soows  are  vea- 
■•lih  and  are  not  dutiable  as  "goods, 
wares,  and  merchandise"  The  Inter- 
national. 88  Fed.  840  [afC  89  Fed.  484, 
32   CCA  258]. 

[b]  AppnrtenaaeMi  or  aqnlpaiant 
of  a  ship  (1)  are  not  Included  within 
the  term  "goods,  wares,  or  merchan- 
dise." U.  S.  V.  Chain  Cable.  25  F. 
Cas.  No.  14,776,  2  Sumn.  362.  (2) 
But  otherwise  as  to  the  compass  of 
a  steamship.  U.  S.  v.  Fry,  48  Fed. 
713. 

[c]  Ships  ars  "goods"  within  the 
meaning  of  the  Clanadian  customs 
laws.  Rex  v.  Algoma  Cent.  R.  Co.,  32 
(3an.  S.  C.   277. 

11.  See  cases  infra  this  note. 

[a]  Th*  tstm  "arttcls"  (1)  as  em- 
ployed in  tariff  statutes,  is  broad 
enough  to  Include  lace  in  the  piece, 
although  it  may  and  often  '  Is  used 
in  the  narrow  sense  of  relating  to  a 
completed  article  to  the  exclusion  of 
more  crude  material;  and  where  the 
test  of  the  law  discloses  such  a  use 
of  the  term  as  to  Indicate  an  Intended 
distinction,  a  narrower  meaning  will 
be  attributed  to  It.  Stiner  v.  U.  S., 
5  Cust.  A.  246.  (2)  "Article"  in- 
cludes things  partly  or  not  at  all 
manufactured  as  well  as  those  com- 
pletely manufactured,  and  it  Is  not 
to  be  restricted  to  such  as  are  put 
Into  condition  for  final  use.  Junge 
V.  Hcdden.  146  U.  S.  233,  13  SCt  88. 
36  L.  ed.  953. 

[b]  Vraal  and  nsosssair  oovsr- 
Ings  of  Imported  goods  are  not  im- 
ported "articles,"  nor  are  they  con- 
sidered subject  to  duty,  except  upon 
special   statutory   provision   therefor. 


U.  8.  V.  Dickson,  73  Fed.  196,  19  CCA 
428;  U.  8.  V.  Leggett,  66  Fed.  300,  IS 
CCA  448;  Karthaus  v.  Frick.  14  F. 
Cas.  No.  7,615.  Ckive'rlngs  generally 
see  infra  ii  44-46. 

[c]     Samplss  which  are  not  mer-  ' 
chandise    are    subject    to    our    taritC 
laws.     Treas.  Dec   36896. 

U.     See  cases  infra  this  note. 

[a]  "agerohawdlss,"  for  onstom* 
purposes,  msans  (1)  goods,  wares, 
and  chattels  of  every  description  ca- 
pable of  being  Imported.  Rev.  St.  { 
2766.  (2)  This  definition  includes 
placer  gold.  Six  Parcels  of  Placer 
Gold  V.  U.  S.,  8  Aris.  389,  76  P  476. 
(3)  The  term  "merchandise"  is  not 
restricted  to  general  merchandise  as 
distinguished  from  personal  baggage. 
U.  S.  V.  Chesbrough,  176  Fed.  778. 

[b]  MM*  svldenoss  of  Tains,  such 
as  bank  bills,  bonds,  insurance  poli- 
cies, notes,  checks,  and  lottery  tick- 
ets, are  ordinarily  not  merchandise. 
U.  8.  V.  Birieux.  6  Porto  Rico  Fed.  515. 

[c]  Ught  rays. — Where,  by  the 
use  of  a  camera  placed  lust  within 
the  American  boundary  line,  photo- 
graphs were  taken  of  a  prize  flght 
film  placed  just  beyond  said  line,  on 
the  Canadian  side,  this  constituted 
the  importation  of  a  "pictorial  rep- 
resentation of  any  prize  flght,"  with- 
in the  meaning  of  the  Act  of  July  31. 
1912  (37  St.  at  L..  240).  Pantomimic 
Corp.  V.  Malone,  238  Fed.  135,  137. 
161  CCA  211  (where  It  was  said: 
"The  appellant  contends  that  the 
statute  only  prohibits  the  Importa- 
tion of  something  physical  or  cor- 
poreal, whereas  nothing  but  rays  of 
light  were  brought  in  on  this  occa- 
sion. Generally  speaking,  this  may- 
be so;  but  we  think  that,  when  par- 
ties on  each  of  the  boundary  co-oper- 
ate, by  means  of  two  plants  connect- 
ed together,  to  transfer  a  prohibited- 
picture  from  Canada  to  New  York, 
they  are  carrying  on  foreign  com- 
merce and  do  cause  the  picture  to  be- 
brought  Into  theTJnIted  States,  with- 
in the  meaning  of  the  act,  even 
though  rays  of  light  are  necessary  to. 
the  result.  Certainly  the  operation 
resulted  in  producing  a  picture  in. 
New  York  of  the  picture  in  Canada"). 

[d]  Oaa  and  risotilcitr, — Electric- 
ity, although  a  vendible  commodity, 
never  has  been  treated  iji  customs- 
laws  and  regulations  as  subject  to- 
our  tariff  laws;  but  it  is  otherwise- 
as  to  natural  gas  imported  by  pipe- 
line across  the  Canadian  frontier. 
U.  S.  V.  Buffalo  Natural  Gas  Fuel  Co.. 
172  U.  S.  339,  19  SCt  200,  43  L.  ed. 
469 

13.  The  Concord,  9  Cranch  (U.  8.) 
387,  3  L.  ed.  768  [foil  The  Nereid.  1 
Wheat.  .(U.  S.)  171,  4  L.  ed.  63] 
(where  it  was  held  that  goods 
brought  into  the  United  States,  by 
superior  force.  Inevitable  necessity, 
or  salvors,  are  not  "Imported"  In  the 
sense  that  the  right  to  duties  neces- 
sarily attaches.  If,  however,  such 
goods  are  afterward  sold  or  con- 
sumed in  the  country  or  are  incor- 
porated into  the  general  mass  of  its 
property,  they  become  retroactively 
subject  to  payment  of  duties). 

[a]  Cattls  straying  across  floa- 
tlnr. — Cattle  owned  by  a  resident  of 
Canada  and  permitted  to  graze  near- 
the  national  boundary  and  to  roam- 
at  will  into  the  United  States,  with- 
out  any    Intent   on.  the   part   of   the- 


For  latsr  cases,  dsvelopmsiits  and  ohsa^ss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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entry  ^*  within  the  juriBdietion  of  the  United  States,'^ 
with  an  intent  to  unload  the  same.''  In  order  to  be 
within  the  scope  of  our  tariff  laws,  imported  articles 
ordinarily  must  have  come  from  a  foreign  country,^' 
or  from  possessions  of  the  United  States  whose  prod- 


owner  to  permit  them  to  remain  or 
to  dispose  of  them  In  the  United 
States,  are  not  "imported."  Bighty- 
Flve  Head  of  Cattle  v.  U.  8.,  206  Fed. 
S79. 

[b]  ZHTolniitazy  coartyn— ^— In 
response  to  an  order  for  goods'  not 
subject  to  duty,  shipment  was  made 
of  an  article  of  a  different  character, 
which  was  subject  to  a  high  rate  of 
duty,  and  which  the  consignees  re- 
fused to  accept  or  to  make  them- 
Eelvas  responsible  for  in  any  way; 
there  being  no  colorable  authority  for 
the  shipment  of  the  merchandise,  the 
consignees  should  not  be  considered 
as  having  "imported"  it.  U.  8.  v. 
O'Neill,    129   Fed.    909,    64   CCA  341. 

14.  Meredith  v.  U.  S..  13  Pet.  (U. 
S.)  486,  10  L.  ed.  258;  American 
Sugar  Ref.  Co.  t.  Bidwell.  124  Fed. 
(83;  American  Sugar  Ref.  Co.  v. 
Bidwell,  124  Fed.  677.  See  also  infra 
i  99. 

[a]  "Vortn  daflaM—Rev.  St.  I 
2767  defines  "port" -as  including  "any 
place  from  which  merchandise  can 
be  shipped  for  importation,  or  at 
which  merchandise  can  be  imported." 
The  statutes  of  Illinois  provide  that 
the  city  of  Chicago  shall  have  Juris- 
diction over  Idike  Michigan  tor  a  dis- 
tance of  three  miles  beyond  the  city 
limits,  and  the  ordinances  of  that 
city  give  the  city  harbor  master  con- 
trol ovdr  lake  water  outwardly  for 
the  same  distance,  between  the  north 
and  south  lines  of  the  city.  Certain 
barges  In  tow,  which  had  reached  a 
place  within  these  limits,  within  the 
outer  harbor  works, ,  where  it  was 
usual  for  such  a  tow  to  be  broken  up 
80  the  barges  might  be  taken  to 
their  separate  docks,  should  be  con- 
sidered as  in  the  port  of  Chicago,  for 
the  purpose  of  fixing  the  time  when 
their  cargoes  became  dutiable,  al- 
though the  arrival  had  not  been  re- 

S>rted  at  the  barge  offlce.  U.  S.  v. 
dwln  S.  Hartwell  Lumber  Co.,  142 
Fed.  432.  73  CCA  548  [aff  128  Fed. 
306,  and  certiorari  den  201  U.  S.  644, 
2<  set  7B0.  EG  L.  ed.  903]. 

[b]  A>  aizlval  at  a  port  la  essen- 
tii^  and  a  mere  arrival  within  the 
limits  of  the  United  States  and  of 
a  collection  district  is  insufficient. 
Arnold  V.  U.  S.,  9  Cranch  (U.  S.)  104. 
3  li.  ed.  (71;  U.  S.  v.  Vowell,  5  Cranch 
(U.  S.)   3<8,  3  L.  ed.  128. 

[c]  ZBipoitatlOB,  takes  plaos  when 
the  goods  reach  the  port  of  destina- 
tion, and  the  right  of  the  government 
to  assess  duties  accrues,  in  the  fis- 
cal sense  of  the  term,  at  that  time. 

■V.  a.  ▼.  Cordero,  1  Cust.  A.  107. 

[d]  «M  taportatlon  date  (1)  is 
the  date  of  the  arrival  of  the  mer- 
chandise in  a  port  of  entry  of  the 
United  Stages,  and  not  the  date  of  liq- 
uidation, or  even  of  entry.  Frank- 
lin Sugar  Refining  Co.  v.  U.  S.,  178 
Fed.  743.  (2)  The  time  at  which, 
under  the  customs  and  tariff  acts  of 
Canada,  crooks  for  the  purposes  of 
custom  duties  are  Imported  is  when 
they  are  landed  and  delivered  to  the 
importer  or  to  his  order,  or  when 
they  are  taken  out  of  warehouse.  If, 
instead  of  being  delivered,  they  have 
been  placed  in  bond.  Canada  Sugar 
Refining  Co.  v.  Reg.,  [1898]  A.  C 
735. 

[el  Sat*  of  oilcliua  -lanoctatloa. 
—As  used  In  a  statute  relative  to 
merchandise  deposited  in  bond,  this 
term  means  the  date  of  the  arrival 
of  the  goods  at  the  Interior  port  of 
destination.  Farwell  v.  Spalding,  24 
Fed.  18,  19  (extra  duty  for  failure 
to  withdraw  within  year). 

[f1  OoUsetloa  dlstrtota. — ^In  Cross 
y.  Harrison,  1«  How.  (U.  S.)  164,  14 
L-  ed.  Si9,  it  was  said  "that  collec- 
tion districts  and  ports  of  entry  are 
no  more  than  designated  localities, 
within  and  at  which  congress  had  ex- 


tended the  liberty  of  commerce  in  the 
United  States,  and  that  so  much  of 
its  territory  as  is  not  within  a  col- 
lection district  must  be  considered 
as  having  been  withheld  from  that 
liberty.  It  is  very  well  understood 
to  be  a  part  of  the  laws  of  nations 
that  each  nation  may  designate  upon 
its  own  terms  the  ports  and  places 
within  its  terr^ory  for  foreign  com- 
merce, and  that  any  attempt  to  In- 
troduce foreign  goods  elsewhere 
within  its  jurisdiction  is  a  violation 
of  Its  sovereignty." 

15.    See  cases  infra  this  note. 

[a]  Ths  coaaneat  aad  ooonpatloa 
of  twrrltory  of  the  United  Btates  by 
a  ^nbllo  munar  (1)  constitutes  It  a 
foreign  country  within  the  meaning 
of  our  revenue  laws,  and  goods  im- 
ported into  such  territory  therefore 
are  not  imported  into  the  United 
States  and  are  not  liable  to  its  cus- 
toms duties;  nor  would  a  subsequent 
evacuation  by  t^e  enemy  and  the  re- 
sumption of  authority  by  the  United 
States  affect  the  liability  for  duties 
on  goods  so  imported.  U.  S.  v.  Rice, 
4  Wheat.  (U.  S.)  246,  4  L.  ed.  562; 
U.  S.  V.  Hay  ward,  26  F.  Cas.  No. 
16,336,  2  Oall.  485.  (2)  But  the  fact 
that  a  port  of  the  United  States  is 
under  the  control  of  an  Insurgent 
body,  such  as  the  Confederate  States, 
and  that  such  states  have  been  con- 
ceded belligerent  rights,  does  not 
make  it  a  foreign  port  within  the 
meaning  of  our  customs  laws,  and 
does  not  relieve  one  importing  goods 
to  such  port  from  his  liability  to  the 
United  States.  U.  S.  v.  Stark,  27  F. 
Ca^.  No.  16,378  [dist  U.  S.  v.  Rice, 
supra;  U.  S.  v.  Hay  ward,  supra,  on 
the  ground  that  those  cases  were  de- 
cided upon  the  theory  that  Oreat 
Britain  had  acquired  the  sovereignty 
of  Castine,  and  that  the  Inhabitants 
thereof  owed  the  government  of 
Great  Britain  allegiance, .  while  with 
regard  to  the  Confederate  States  it 
Was  clear~that  sovereignty  always 
rested  in  the  United  States}. 

[b]  Tsnltorr  B«t  rsdoiosd  to  poa- 
MastOB<— Parts  of  the  PhilippTnes 
which,  after  American  occupation  of 
the  islands,  still  remained  under  con- 
trol of  a  de  facto  insurrectionary 
government,  were  not  subject  to 
American  customs  laws.  Hacleod  v. 
U.  S.,  229  U.  S.  416,  33  SCt  965,  57  Jj. 
ed.   1260. 

Ifl.  McAndrew  v.  Robertson,  29 
Fed.  246;  The  Gertrude,  10  F.  Cas. 
No.  5,370,  3  Story  71,  2  Ware  181; 
The  Missouri.  17  F.  Cas.  No.  9.653. 
4  Ben.  410  [aff  26  F.  Cas.  No.  16,785, 
9  Blatchf.  4S3];  Perots  v.  U.  S.,  19  F. 
Cas.  No.  10,993,  Pet.  C.  C.  256;  U.  S. 
V.  Lyman,  26  F.  Cas.  No.  15,647,  1 
Mason  482.  See  also  Kohne  v.  Insur- 
ance Co.  of  North  America,  14  F. 
Cas.  No.  7,922,  1  Wash.  C.  C.  168. 

[a]  Xinportatloa  is  not  complste 
while  the  goods  remain  in  the  custody 
of  customs  officers.  American  Cigar 
Co.  V.  U.  S..  146  Fed.  484.  77  CCA  40 
[rev  on  other  grounds  204  U.  S.  143, 
27  SCt  191.  51  L.  ed.  411]. 

[b]  Arttoles  shlnpsd  from  on* 
f  OTstga  port  to  anotnar  via  a  port  la 
this  oovatrxi  where  it  was  intended 
to  transfer  them  without  landing  to 
another  steamer  bound  for  its  port 
of  -destination,  and  reported  to  the 
customs  offlcials  of  this  country  as 
being  in  transit,  are  not  imported 
within  the  meaning  of  the  law,  and 
would  not  be  liable  to  duty.  Mc- 
Lean V.  Hager,  31  Fed.  602.  And  see 
The  Apollon,  9  Wheat.  (U.  8.)  362,  6 
L.  ed.  111. 

[c]  Canada. — Importation  Is  not 
complete  until  the  vessel  containing 
the  goods  arrives  at  the  port  at 
which  they  are  to  be  landed.  Reg. 
V.  Canada  Sugar  Refining  Co.,  27 
Can.  S.  C.  395. 


uots  are  specially  made  anbjeet  to  our  tariff  laws;^* 
shipments  from  one  state  into  another  ane  not  in- 
cluded.'* The  subject  of  import  actually  must  have 
arrived'  and  not  have  been  destroyed  or  lost  on  the 
voyage.'"    It  is  Immaterial  that  the  goods  may  have 


IT.  De  Lima  v.  Bidwell,  182  U.  S. 
1,  21  SCt  743,  45  L.  ed.  1041;  Wood- 
ruff V.  Parham,  8  Wall.  (U.  S.)  123, 
19  L.  ed.  382.  And  see  ^enacting 
clauses  of  the  various  tariff 
acts. 

[a]  An  iatamwdlats  stoppage  at 
a  forsifn  port  will  itot  make  goods 
shipped  from  one  domestic  port  to 
another  "impor;ts"  within  the  mean- 
ing of  the  law.  U.  S.  v.  The  Forres- 
ter, 25  F.  Cas.  No.  15,132,  Newb.  Adm. 
81. 

[b]  'Omportsd"  meaaa  at  least 
prima  facie  dutiable.  U.  S.  v.  White, 
171  Fed.  775. 

WiMt  ar*  ■Voreifn  oonntxlea"  see 
supra  J  2. 

18.  DavM  Kaufman,  etc..  Co.  v. 
Smith,  216  U.  S.  610,  30  SCt  419,  54 
L.  ed.  636   (Canal  Zone). 

[a]  Porto  Bloo. — Although  Porto 
Rico  was  not  a  foreign  country,  ex- 
ports therefrom  Into  the  United 
States  were  dutiable  under  the  For- 
aker  Act  of  Apr.  12,  1900  (31  St.  at 
L.  77).    Dooley  v.  U.  S.,  183  U.  S.  161, 

22  SCt  62,  4ff  L.  ed.  128. 

[b]  PUUppinMi, — (1)  ImporU- 
tions  from  the  Philippines  were  du- 
tiable under  the  act  of  March  8,  1902 
(32  St.  at  L.  62  c  139  {  8).  Treas. 
Dec.  24051.  See  also  Act  Aug.  6, 
1909  (36  St.  at  L.  11  c  5):  Act  Oct.  3. 
1913  (38  St.  at  L.  114  c  16  £4  par  C> 
(both  imposing  duties  on  Philippine 
products).  (2)  Effect  of  the  presi- 
dent's order  as  authorizing  collection 
of  duties  on  goods  exported  from 
United  States  to  Manila  see  Lincoln 
v.  U.  S.,  197  U.  S.  419,  25  SCt  455, 
49  L.  ed.  816  [reaff  202  U.  S.  484,  26 
SCt  728,  60  L.  ed.  1117]. 

[c]  Guam  and  TntnUa  are  Ameri- 
can territory,  yet  merchandise  there- 
from is  subjected  to  duty  as  though 
from  a  foreign  country,  unless  shown 
to  have  originated  in  those  islands. 
Cust  Regs.  (1915)  art  200,  Treas. 
Dec.  33898. 

18.    See  cases  infra  this  note. 

[a]  The  oonatitntloaal  pcoUMtlon 
(1)  against  leVying  duties  on  im- 
ports, except  such  as  are  necessary 
in  the  execution  of  Its  Inspection 
laws,  refers  to  Imports  from  foreign 
countries  and  not  to  shipments  from 
state  to  state.  New  Mexico  v.  Den- 
ver, 203  U.  S.  38,  27  SCt  1,  61  L.  ed. 
78;  American  Steel,  etc.,  Co.  v.  Speed, 
192  U.  S.  600,  24  SCt  365,  48  L.  ed. 
638;  State  v.  Bartles  OH  Co.,  132 
Minn.  138,  155  NW  1035,  LRA1916D 
193.  (2)  The  term  "import,"  in  the 
clause  in  the  constitution  saying  that 
"no  state  shall  levy  any  Imposts  or 
duties  on  imports  or  exports,"  does 
not  refer  to  articles  Imported  from 
one  state  into  another,  but  only  to 
articles  imported  from  foreign  coun- 
tries into  the  United  States.  Wood- 
ruff v.  Parham,  8  Wall.  (U.  S.)  123, 
19    L.   ed.    382. 

ao.     Lawder  v.  Stone,  187  U.  S.  281, 

23  SCt  79,  47  L.  ed.  178;  Marriott  v. 
Brune,  9  How.  (U.  S.)  619,  632.  13 
L.  ed.  282;  Stone  v.  Shallus,  143 
Fed.  486,  74  CCA  506;  Shaw  v.  U.  S.. 
141  Fed.  469  [rev  on  other  grounds 
144  Fed.  329,  75  CCA  291  (certiorari 
den  203  U.  S.  691,  27  SCt  779,  51  L. 
ed.  331)];  Cuccio  v.  U.  S..  2  Cust.  A. 
336;  U.  S.  V.  Shallus,  2  Cust.  A.  332. 
See  also  infra   9S   151-163. 

"As  to  imports,  they  therefore  can 
cover  nothing  which  is  not  actually 
brought  into  our  limits.  That  is  the 
whole  amount  which  is  entered  at 
the  custom-hoUse.  .  .  .  The  collec- 
tion of  revenue  on  an  article  not  ex- 
isting, and  never  coming  into  the 
country,  would  b«  an  anomaly,  a 
ftiere  fiction  of  law,  and  is  not  to  be 
countenanced  where  not  expressed  in 
acts  of  Congress,  nor  required  to  en- 
force Just  rights."  Marriott  v. 
Brune,  supra. 
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been  imported  previously  and  paid  dnty.*^  Property 
brought  temporarily  and  informally  into  the  United 
States  with  intent  to  return  it  promptly,  is  imported 
nevertheless,  and  is  subject  to  our  revenue  laws.'' 


Our  tariff  laws  also  cover  wre(;ked  goods,**  and  mer- 
chandise from  the  high  seas  or  other  waters  beyond 
the  .jurisdiction  of  the  United  States  also  has  been 
the  subject  of  tariff  l^slatioo.'* 


n.    IMPOSITION  IN  GENERAL 


[$  5]  A.  Aothorityfor — 1.  Constitntional  Limi- 
fations.  Under  our  system'  of  government,  authority 
to  lay  and  coUect  duties,  imposts,  or  excises  is  placed 
entirely  withim  the  hands  of  congress;'"  there  is  no 
vested  right  to  import,  superior  to  the  power  of  con- 
gress to  say  upon  what  terms  it  shall  be  done  '*  under 
its  constitutional  power  to  regulate  commerce,'^  and 

Cost.    A.    180;    U. 


21.     See  casea  Infra  this  note. 

[a]  Second  ImBortetloB. — (n  For- 
eign Koods  admitted  Into  the  united 
States  and  voluntarily  reexported 
into  a  foreign  Jurisdiction  lose  the 
character  imparted  by  such  admis- 
sion, and  upon  reimportation  are  sub- 
ject to  the  same  treatment  as  though 
they  previously  had  not  been  Import- 
ed. In  re  Ten  Cases  of  Opium,  28 
F.  Cas.  No.  18,828,  Deady  62.  (2) 
The  fact  that  a  cargro  after  Its  re- 
moval from  a  warehouse  for  exporta- 
tion had  not  been  landed  In  some  for- 
eign port  or  place  would  not  affect 
Its  character  as  an  importation  when 
subsequently  brought  within  the  jur- 
isdiction of  our  revenue  laws.  Mc- 
Ollnchy  v.  U.  S.,  18  F.  Cas.  No.  8.808, 
4  Clift.  812. 

aa.  U.  S.  V.  One  Sorrel  Stallion, 
etc.,  51  Fed.  877  (where  a  Mexican 
rancher  had  loaned  to  a  neighbor  im- 
mediately north  of  the  frontier  line 
a  horse  for  herding  purposes  and  a 
stallion  for  breeding  purposes). 

03.  Act  Febr.  23,  1887  (24  St.  at  L. 
415)  (prescribing  that  salved  mer- 
chandise shall  be  regarded  as  the 
property  of  the  salvors,  and  be  duti- 
able according  to  its  condition  as 
thus  saved);  Albury  v.  C!argo  of  Lu- 
gano, 215  Fed.  963;  The  Waterloo,'  21> 
F.   (3as.    No.    17,267. 

[a]  tn.  Bnylaad  (1)  wreclced  goods 
originally  were  exempted  from  the 
payment  of  duties  not  only  on  the 
ground  that  wrecked  property  be- 
longed to  the  king,  and  that  the  king 
was  not  chargeable  with  customs.  In- 
asmuch as  they  were  In  supposition 
of  law  paid  only  to  himself,  but  also 
upon  the  ground  that  goods  cast  upon 
the  shore  as  wrecks  could  not  be 
deemed  imported  as  merchandise  and 
embraced  by  the  statutes  relative  to 
customs.  Sheppard  v.  Gosnold, 
Vaugh.  159,  124  Reprint  1018.  (2) 
This  was  changed,  however,  by  6  Geo. 
I  c  11,  and  the  acts  of  congress  in 
this  country  have  placed  such  goods 
upon  the  same  footing  aa  if  import- 
ed in  the  regular  course  of  trade.  The 
Waterloo,  29  F.  Cas.  No.  17,257,  1 
Blatchf.  &  H.  114. 

(b]  In  X«wfoiis<aana,  under  the 
statute  providing  for  collection  of 
duty  upon  all  goods,  wares,  etc..  im- 
ported, brought,  or  in  any  way  com- 
ing Into  the  Jurisdiction,  salved  goods 
may  be  liable.  Barr  v.  Govt.,  8  New- 
found!.  69. 

re]  Balvon  WF*  antlflad  to  aalv- 
■«•  in  priority  to  the  right  of  the 
united  States  to  duties  on  salved 
merchandise.  TT.  S.  v.  Cornell  Steam- 
boat Co.,  202  IT.  S.  184,  26  SCt  648. 
60  L.  ed.  987;  Albury  v.  Cargo,  216 
Fed.  963  [alt  sub  nom.  The  Lugano, 
222  Fed.  230.  138  CCA  60];  Merrltt  v. 
One  Package  of  Merchandise,  80  Fed. 
195;  The  Waterloo,  29  F.  (3as.  No. 
17,257,  1  Blatchf.  &  H.  114.  See  gen- 
erally Salvage   [35  Cyc  716]. 

94.  Act  Oct.  3,  1913  (38  St.  at  L. 
160  i  1  par  561)  (relating  to  flah, 
flsh  oils,  and  other  products  of  Amer- 
ican fisheries);  Act  Aug.  6,  1909  (86 
St.  at  L.  75  J  1  par  667)  (relating  to 
flsh  caught  In  the  Great  Lakes  or 
other  fresh  waters  by  citizena  of  the 
United  States):  Downing  v.  TT.  8.,  124 
Fed.    107;   TT.   S.    v.    Post   Fish  Co..    5 


authority    to 


A, 

CTUst.   A.    516. 

86.  Const,  art  1  I  8. 
[a]     IB   0«aada    the 

impose  duties  is  vested  in  the  Domin- 
ion parliament.  Atty.-Oen.  v.  Foster, 
31  N.  B.  163. 

96.  U.  S.  ▼.  American  Express  Co., 
177  Fed.   786. 

87.  Sang  Lung  T.  Jackson,  8S  Fed. 
602. 

as.  Ang1o-C!aIifomla  Bank  t.  Sec- 
retary of  Treasury,  IS  Fed.  742,  747, 
22  CCA  627  [app  dlsm  176  U.  S.  37, 
20  SCt  19,  44  L.  ed.  64]  (where  the 
court  says:  "la  the  outset.  It  will 
be  conceded  that  revenue  statutes  are 
enacted  under  the  general  power  of 
the  government  to  Impose  a  tax;  that 
In  order  to  sustain  the  tax  In  any 
given  case  it  must  afilrmatlTely  ap- 
pear that  the  power  to  impose  it 
comes  within  the  letter  and  spirit  of 
the  law  authorizing  it"). 

Ca]  Vh*  yiuposs  of  sMh  saMot- 
BMiita  (1)  is  not  only  to  supply  the 
gwernment  with  revenue,  but  in 
some  Instances  to  protect  or  to  stim- 
ulate home  manufacture  as  well.  Ar- 
nold V.  U.  S.,  147  U.  S.  494,  113  SCt 
406,  87  L.  ed.  263;  Lawrence  v.  Allen, 
7  How.  (U.  S.)  786,  12  L.  ed.  914;  In 
re  Schallenberger.  72  Fed.  491.  (2) 
The  general  theory  of  our  customs 
laws  is  to  protect  American  indus- 
tries, to  equalise  duties,  and  to  pro- 
vide revenue.  Heide  v.  TT.  8..  2  Oust. 
A.    399. 

a».  Shaw  V.  U.  8.,  141  Fed.  469 
[rev  on  other  grounds  144  Fed.  329, 
75  CCA  291  (certiorari  den  208  TT.  S. 
591.  27  SCt  779,  61  L.  ed.  331)]  (con- 
struing  Const,    art    1    (    8). 

SO.     Const,  art  1   i  9  cl  5. 

[a]  Bzports  ftom  one  stkta  to 
another. — While  the  power  of  C!on- 
gress  to  lay  an  export  tax  upon  mer- 
chandise carried  from  one  state  to 
another  does  not  seem  to  have  been 
forbidden  by  the  express  words  of  the 
constitution,  it  would  be  extremely 
dlfllcult.  If  not  impossible,  to  lay 
such  a  tax  without  a  violation  of 
the  clause  requiring  uniformity  in 
all  duties,  imposts  and  excises.  Doo- 
ley  V.  U.  S.,  183  U.  S.  161,  22  SCt 
62,  46  L.  ed.  128.  See  Commerce  II 
129-130. 

[b]  A  ganena  tax  (1)  levied  on 
all  property  alike  rather  than  on 
goods  Intended  for  exportation,  not 
because  of  their  Intended  exportation, 
is  '  not  an  export  tax.  Cornell  v. 
Coyne.  192  U.  S.  418.  24  SCt  604.  48  L. 
ed.  383;  Turpln  v.  Burgess,  117  XT.  8. 
504,  6  SCt  835,  29  L.  ed.  988. 
Compare  IT.  8.  v.  Allen,  39  Fed. 
100.  (2)  Neither  la  a  stamp  tax  re- 
quired for  manufactured  tobacco  in- 
tended for  export,  where  the  stamp  is 
Intended  for  no  other  purpose  than  to 
separate  and  identify  the  tobacco 
which  the  manufacturer  desires '  to 
export,  and  thereby.  Instead  of  tax- 
ing It,  to  relieve  it  from'  the  taxation 
to  which  other  tobacco  Is  subjected. 
Pace  V.  Burgess,  92  TT.  S.  372,  23 
L.  ed.  207.  (3)  But  a  stamp  tax 
Imposed  on  bllla  of  lading  for  goods 
to  be  exported  from  the  United  States 
to  a  foreign  point  is  in  effect  a  tax 
or  duty  on  exports.  Fairbank  t. 
U.    S.,    181    U.    S.    283.    21    SCt   648,    45 


no  duty  can  be  collected  lawfully  unless  provision  ia 
made  therefor;'^  and  when  imposed  duties  must  be 
uniform.^'  The  constitutional  prohibition  as  to  the 
taxation  of  exports  by  the  United  States,*"  and  the 
taxation  of  both  exports  and  imports  by  a  state," 
refers  to  the  imposition  of  duties  on  goods  by  reason 
or  because  of  their  exportation  or  intended  exporta- 
8.   y.   Reading,    1 


L.  «d.  868.  (4)  So  also  Is  a  stamp  tax 
on  a  manifest  of  cargo,  graduated  ac- 
cording to  the  capacity  of  the  sUp 
to  increase  the  quantity  of  the  ar- 
ticles exported.  New  Tork,  etc.,  8S. 
Co.  V.  U.  S.  126  Fed.  320  [rev  on  other 
grounds  200  U.  S.  488.  26  SCt  327, 
60  L.  ed.  669].  (5)  States  in  In- 
surrection are  not  within  the  provi- 
sion. Folsom's  Case,  4  Ct  Cl.  Hi. 
(6)  A  state  tax  on  capital  of  an  ei- 
porter  is  not  an  export  tax.  Peo. 
v.  Now  York  Tax  Commrs.,  10  Hun 
(N.  Y.)  266  Caff  78  N.  Y.  607  mem 
(aff  104  U.  8.  46$,  26  L.  ed.  632)]. 

31.    Const,  art  1  i  10  cl  2. 

[a]  VaUvraOtw  c1»m> <— (1)  The 
clause  that  "all  duties  shall  be  uni- 
form throughout  the  United  States" 
refers  to  the  states  whose  people 
united  to  form  the  constitution  and 
such  as  have  since  been  admitted  to 
the  Union  upon  an  equality  with 
them.  In  determining  the  meaning 
of  the  words  "uniform  throughout 
the  United  States,"  consideration 
should  not  only  be  given  to  the 
provisions  forbidding  preference  be- 
ing given  to  tlve  persons  of  one  sute 
over  those  of  another,  but  to  the 
other  clauses  declaring  that  po  tax 
or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state,  and  that  no 
state  shall,  without  the  consent  of 
congress,  lay  any  imposts  or  duties 
upon  Imports  or  exports  nor  any  duty 
on  tonnage.  The  object  of  all  these 
provisions  was  to  protect  the  sutes 
which  united  in  forming  the  con- 
stitution from  discriminations  by 
congress  which  would  operate  un- 
fairly or  injuriously  upon  some 
states  and  not  equally  upon  oth- 
ers. 'Thus  construed  together,  the 
purpose  is  irresistible  that  the 
words  "throughout  the  TTnited  States" 
are  indistinguishable  from  the  words 
"among  or  between  the  several 
States,"  and  that  these  prohibitions 
were  intended  to  apply  only  to  com- 
merce between  ports  of  the  several 
states  as  they  then  existed  or  should 
thereafter  be  admitted  to  the  Union. 
Downes  V.  Bidwell,  182  U.  S.  244. 
278,  21  8Ct  770,  46  L.  ed.  1088.  (2) 
The  provision  for  uniformity  Is  not 
strictly  a  limitation  of  power,  but  Is 
a.  rule  prescribing  the  modb  In  which 
it  shall  be  exercised.  Veasle  Bank 
V.  Fenno.  8  Wall.  (U.  8.)  533,  19 
L.  ed.  482.  (3)  Uniformity  Is  re- 
quired only  as  to  duties.  Imposts  and 
excises,  and  does  not  extend  to  other 
taxes  authorised  by  the  isonstltution. 
Knowlton  v.  Moore,  178  U.  8.  41.  20 
SCt  747,  44  L.  ed.  969.  (4)  Geograph- 
ical uniformity  is  that  which  is  pre- 
scribed. Patton  V.  Brady,  184  tJ.  S. 
608,  22  SCt  493,  46  L.  ed.  713.  (i) 
The  words  of  the  clause  are  synony- 
mous with  the  expression  "to  oper- 
ate generally  throughout  the  United 
States."  Knowlton  v.  Moore,  178 
U.  S.  41,  20  SCt  747,  44  L.  ed.  969.  («) 
The  tax  la  uniform  when  it  operates 
with  the  same  force  and  effect  In 
every  place  where  the  subject  of  It 
Is  found.  ESdye  v.  Robertson,  112 
U.  S.  580,  6  SCt  247..  28  L.  ed.  798 
[aff  18  Fed.  136.  21  Blatchf.  460]. 

XaiposltioB  of  duties  on  espoits  vt 
Imports   b7   BtstSB   see    C^ommerce  ( 


For  la*s>  cases,  dsyelopmsnta  and  ohsagss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion,  or  while  they  are  in  eoone  of  exportation.*' 
Hence  a  general  tax  laid  on  all  property  alike,  and 
not  beeanse  of  the  exportation  of  a  part  of  it,  or  of 
an  intended  exportation,  is  not  nnconstitntional." 
Bat  a  daty  on  imports  is  not  confined  to  a  ^uty 
levied  while  the  article  is  entering  the  country,  but 
may  extend  to  a  duty  levied  after  it  is  so  entered.** 
[i  6]  8.  Statutory  PnmBioiia— a.  In  OensraL 
Regardless  of  whether  imported  g^>ods  are  free  of 
dnty  or  are  subject  to  duty,  the  requirements  of  the 
customs  statutes  have  been  held  to  be  equally  posi- 
tive as  applied  to  either  class.'*  Goods  in  transit 
through  the  United  States  for  reexportation  are 
dutiable  unless  the  r^ulations  prescribed  by  law** 
have  been  complied  with.*^  It  has  been  the  practice 
of  congress,  although  with  occasional  exceptions,** 
to  make  each  new  tariff  law  a  general  revision  of 
the  subject,  superseding  all  earlier  tariffs  **  and  cov- 


Tnrpin  v.   BurgesB,   117  V.  8. 
U4.  t  set  835,  29  L.  ad.  988. 
88.     Turpin    y.    Burffess,    117   U.    S. 

504,  6  set  835,  29  L.  ed.  988;  Coe  ▼. 
Enrol,  lie  U.  S.  617,  S  SCt  475,  29  !•. 
ed.  71S:  Brown  v.  Houston,  114  U.  8. 
622,  5  SCt  1091,  29  U  ed.  257.  Bee 
also  Myers  v.  Baltimore  County,  83 
Md.  885,  35  A  144,  66  AmSR  349,  34 
LRA  80*. 

[a]  roUcm  wfiJatloa. — ^A  law  pro- 
Tldlns  that  a  fee  of  ten  dollars  must 
be  paid  before  a  body  may  be  dlsln* 
terred  and  removed  Is  a  proper  exer- 
else  of  the  police  power  of  a  state, 
mnd  Is  not  void  as  a  duty  on  exports. 
In  re  Wong  Tung  Quy,  2  Fed.  %24,  < 
8awy.  442.  • 

[b]  miM  ekaeae  tu. — The  impo- 
sition of  the  same  manufacturlnK  tax 
on  filled  cheese  manufactured  for  ex- 
port, and  in  fact  exported,  as  upon 
other  filled  cheese  is  not  obnoxious 
to  the  prohibition  of  Const,  art  1  t 
9  par  6,  against  the  levy  of  a  tax 
or  duty  on  articles  exported  from  any 
BUte.  Cornell  v.  Coyne,  192  U.  S. 
418.   24   set  383,   48  L..  ed.    604. 

[e]  Vsddlaim'  lloeasee.  The  im- 
position of  a  penalty  upon  a  person 
found  traveling  from  place  to  place 
within  a  state  for  the  purpose  of 
selling  {roods,  etc.,  without  bavins 
obtained  a  hawkers'  and  peddlers'  li- 
cense, is  a  proper  exercise  of  police 
power.  Morrill  ▼.  State,  38  Wis.  428, 
20  AmR  12.  See  also  Commerce  it 
148.  147. 

td]  Vaz  on  aUpannit  out  of  cona- 
tr<— A  tax  Imposed  on  shellflsh  taken 
and  "shipped  out  of  the  county"  la 
not  an  export  tax,  and  therefore  is 
not  unconstitutional  for  that -reason. 
Brooks  V.  Tripp,  135  N.  C.  159,  47  SE 
401. 

8^  Brown  T.  Maryland,  12  Wheat. 
(V.  S.)  419,  8  L.  ed.  (78. 

[a]  A.  tax  by  a  stat*  om  th« 
amovat  of  sala*  made  by  an  auction- 
eer Is  void  as  a  duty  on  imports,  so 
far  as  it  applies  to  the  sale  of  goods 
for  the  Importer  in  the  original  pack- 
ages.   Cook  T.  Pennsylvania,  97  U.  S. 

505,  24  Ik  ed.  1015.  See  also  Com- 
merce   I    27   et   seq.  , 

35.  U.  S.  V.  Fifty  waltham  Watch 
Movements,  139  Fed.  291;  U.  S.  V. 
The  Sarah  B.  Harris,  27  F.  Cas.  No. 
16.223:  V.  S.  V.  Twenty  Cases  of 
Matches,  28  F.  Cas.  No.  18,559,  2  Blss. 
47;  Six  Parcels  of  Placer  Gold  v. 
V.   S.,    8    Arlx.    389.    76    P    473. 

[aj  An  artldss  mast  b*  declaxsd 
aad  — fted  proyerly  at  the  custom- 
house and  inspected  by  the  proper 
ofBcer,  whether  dutiable  or  not. 
Estes  T.  U.  S.,  227  Fed.  818.  142  CCA 
342    (construing   Rev.    St.    I    SlOO). 

38.  Rev.  St.  it  2979,  3025.  3005, 
as  amended  in  1900. 

37.  IT.  S.  V.  Comett,  S  Cust.  A. 
334.  ^ 

38.  [a]  roHDMly  tH*  tazUTs  tf- 
qaantiy  wtaf»  MvlMd  «Bly  la  part, 
and  several  might  be  in  effect  at  one 
time.  See  Act  March  2,  1861  (12  St. 
at  U  178);  Act  Aug.  6,  1861  (12 
St.  at  I<.  MS):  Act  Dec.  24.  1801  (12 


ering  all  imported  **  articles.*'  It  is  required  gen- 
erally by  the  enacting  clauses  of  the  tariff  acts  ** 
that,  in  order  to  be  dutiable,  merchandise  must  be 
from  a  foreign  country,**  although  the  legislative 
imposition  of  a  duty  upon  articles  imported  from 
possessions  of  the  United  States**  has  been  upheld 
by  the  courts;**  and  it  is  further  provided  by  stat- 
ute *'  that  on  and  after "  the  time  when  such  act 
becomes  effective,**  all  goods  previously  imported,** 
for  which  no  enbry  has  been  made,*"  and  mercluui- 
dise  previously  entered  without  payment  of  duty*' 
and  under  bond  for  warehousing,  transportation,** 
or  any  other  purpose,*'  and  for  which  no  permit  of 
delivery  has  been  issued,**  shall  be  subject  to  the 
duties  imposed  by  the  act.  The  tariff  status  of  im- 
ported g^ods  ordinarily  is  as  indicated  by  the  gen- 
eral tanff  act  in  force  at  the  time  of  entry  rather 
than  of  arrival.**    Aside  from  any  question  of  inter- 


St    at    !<.    330):    Act   April    2,    1862    Hartwell  Lumber  Co.,   142  Fed.   432. 


(13    St.    at    L.    875);    Act    June.   30, 

1884  (IS  St.  at  U  202>;  Act  March  ), 

1885  (IS  St.  at  li.  469):  Act  March  8, 
1867  (14  St.  at  L.  471). 

[b]  SeoMoas  oa  forme*  statataa. 
— Sazonville  Mills  v.  Russell,  116  U. 
a.  IS.  <  SCt  237,  29  Ik  ed.  554;  Kohl- 
saat  v.  Murphy,  96  U.  S.  163.  24  L. 
ed.  844;  ArUiur  v.  Homer,  98  U.  S. 
137.  24  L.  ed.  811;  Fabbrl  v.  Murphy, 
96  U.  S.  191,  24  U  ed.  468;  Movlus  v. 
Arthur,  95  U.  S.  144.  214  L.  ed.  420; 
U.  S.  V.  Henderson.  11  Wall.  (U.  8.) 
652,  20  L.  ed.  235;  Wood  v.  U.  S.,  16 
Pet.  (U.  8.)  342,  10  L.  ed.  987:  BuUer 
V.  Russell,  4  F.  C:as.  No.  8,243,  8 
Cliff.  251;  Dodge  v.  Arthur,  7  F.  (}as. 
No.  3,950  [aff  101  U.  S.  34,  26  L.  ed. 
948];  Morlot  v.  Lawrence,  17  F.  Cas. 
No.  9,816,  1  Blatchf.  608;  U.  8.  v. 
Cuba.  26  F.  C:as.  No.  14,898,  2  Hughes 
489;  IT.  8.  V.  Twenty-five  Cases  of 
Cloths,  28  F.  C:as.  No.  16,663;  Wash- 
ington Mills  V.  Russell,  29  F.  Cas. 
No.    17,247. 

8*.  Kent  V.  U.  S^  88  Fed.  638  [aff 
73  Fed.  *80,  19  <X;A  642];  In  re 
Strauss,    46    Fed.    622. 

[a]  Oaa  systam. — The  tariff  laws 
of  the  United  States  are  regarded  as 
constituting  practically  one  system. 
SaxonvUle  Mills  v.  Russell,  116  U.  S. 
13,  21,  6  SCt  237,  29  L.  ed.  564;  In  re 
Southern  Pac.  Co.,  82  Fed.  311,  313 
[aff  87  Fed.  863,  31  CCA  263];  U.  8. 
v.  Collier,  25  F.  Cas.  No.  14,833,  3 
Blatchf.  325. 

40.  Maanlng  of  "lavortad"  see 
supra  (  4. 

41.  What  qoasatntaa  "artlolas" 
see  supra  (  4. 

48.  Act  Oct.  3,  1913  (38  St.  at  L. 
114cl6  (  1):  and  like  preceding  stat- 
utes. 

48.  "Vosaiga  eonatry"  see  supra 
I  2. 

44.  Foraker  Act  April  13,  1900  (31 
St.  at  L.  77)  (imposing  duty  on  mer- 
cliandisa  from  Porto  Rico  subsequent 
to  its  cession  to  the  United  States); 
Philippine  Act  March  8,  1902  (32  St. 
at  L.  54);  Act  Oct.  3,  1913  (38  St.  at 
L.  192  c  16  {  IV  C);  Act  Aug.  6,  1909 
(36  St.  at  L.  11  c  6  >  5)  (both  impos- 
ing under  certain  conditions  a  duty 
on  importations  from  the  Philip- 
pines); Act  March  2.  1905  (30  St.  at 
L.  843)  (making  all  laws  affecting 
imports  from  foreign  countries  ap- 
plicable to  imports  from  the  Canal 
Zone). 

4B.  David  Kaufman,  etc.,  Co.  v. 
Smith.  216  U.  S.  610.  30  SCt  610,  54  L. 
ed.  636  (duty  on  merchandise  from  the 
Canal  Zone);  Downes  v.  Bidwell,  182 
U.  S.  244.  21  SCt  770,  45  L.  ed.  1088 
(upholding  the  duties  assessed  under 
the  Foraker  Act);  Matter  of  Leer- 
burger,  Treas.  Dec.  26510  (duty  on 
Philippine  goods). 

46.  Act  Oct.  3.  1913  (88  St.  at  L. 
201  c  16  1  IV  2). 

47.  ta]  "Ob  and  after  tbe  day," 
in  the  act  of  1897,  referred  to  the 
time  or  moment  when  the  act  became 
effective,  and  did  not  mean  the  en- 
tire calendar  day.     U.  S.  v.  Edwin  S. 


73  (X!A  648  fcertiorari  den  301  U.  8. 
644,  26  SCt  760,  50  L.  ed.  90S].  See 
also  infra  |  25. 

48.  Talbot  V.  U.  8.,  1  Cust.  A.  418. 
See  also  infra  t  25. 

[a]  Sadslona  nada*  foraiav  stat* 
ntaa. — Sherman  v.  Robertson,  136  U. 
8.  670,  10  SCt  1063,,  34  L.  ed.  540; 
U.  S.  V.  Perkins,  119  Fed.  384;  Oppen- 
heimer  v.  U.  8.,  90  Fed.  796;  U.  8.  v. 
E.  L.  Goodsell  Co.,  84  Fed.  439.  88 
CCA  453;  Qossler  v.  Ooodrioh,  10  F. 
Cas.  No.  6,631,  3  Cliff  71;  Smith  v. 
Diaper,  22  F.  C^as.  No.  13,037.  6 
Biltohf.  288;  U.  S.  v.  Arnold,  24  F. 
C^as.  No.  14,469,  1  Oall.  348  [aff  9 
Oanch  104,  3  L.  ed.  071]. 

48.  [a]  "Fxavloasly  lamortaa."— 
The  provision  in  the  act  of  July  24, 
1897  (30  St.  at  L.  213  c  11  |  33), 
that  "on  and  after"  a  given  date 
merchandise  "previously  imported" 
stands  sulbjected  to  certain  treat- 
ment, is  not  limited  to  merchan- 
dise imported  prior  to  that  date,  but 
applies  also  to  that  Imported  on  that 
day.     Ellison  v.  U.   S.,   142  Fed.   732, 

74  CCA  64    [certiorari  den  202   U.  S. 

615,  26  SCt  763,  60  L.  ed.  1172]. 

60.  Sherman  v.  Robertson,  136  U. 
S.  570,  10  SCt  1063,  34  L.  ed.  640; 
Hartranft  v.  Oliver,  126  U.  S.  525.  8 
SCt  958,  31  L.  ed.  813;  U.  8.  v.  Ed- 
win-8.  Hartwell  Luhiber  Co.,  142 
Fed.  4S2,  73  CCA  648  [certiorari  den 
201  U.  8.  644  ihem,  26  SCt  760  mem. 
60  L.  ed.  903  mem];  U.  S.  v.  Legg,  105 
Fed.  930,  45  CCA  134;  U.  S.  v.  Stod- 
dard. 91  Fed.  1006,  34  CCA  176;  In  re 
Gardiner,  63  Fed.  1013,  4  CCA  155; 
McAndrew  v.  Robertson,  29  Fed.  246; 
Van  Treeae  v.  U.  8.,  2  Cust.  A.  288; 
U.  8.  V.  Cordero,  1  Cust.  A.  107. 

[a]  Batry  for  iminadlata  traaa- 
portatloa  not  covered  by  this  provi- 
sion. Ellison  V.  U.  S.,  142  Fed.  782, 
74   CCA  64    [certiorari  den   202  U.  8. 

616.  26  SCt  763,  60  L.  ed.  1172]. 
Batry  see  infra  |  96  et  seq. 

51.  [a]  FayaiaBt  of  aattaaatad 
daty,  made  at  the  time  of  entry  is 
"payment  of  duty."  U.  S.  v.  Gross- 
feld.   1  Cust.  A.  189. 

68.  Ellison  V.  U.  S.,  142  Fed.  782. 
74  CCA  64  [certiorari  den  202  U.  8. 
616,  26  SCt  763,  50  L.  ed.  1172]. 

58.  See  Cust.  Regs.  (1916)  art 
216;  Treas.  Dec.  37341  (for  various 
kinds  of  entry  and  forms).  See  also 
infra    I    95    et    seq. 

64.  [a]  "VarmA  of  dtilvary" 
means  the  permit  for  delWery  issued 
at  the  time  of  entry,  upon  the  giving 
of  a  redelivery  bond  by  the  Importer, 
under  Rev.  St.  {  2899,  and  all  the 
goods  in  the  shipment  are  within  the 
statute,  although  a  portion  of  the 
packages  have  been  designated  for 
examination  by  the  appraiser  and  are 
not  released  by  the  further  permit 
prescribed  by  Cust.  Regs.  (1916)  art 
581.  U.  S.  V.  GroBSfeld,  1  Cust.  A. 
189,    190. 

66.  The  rule  in  former  statutes  in 
making  date  of  arrival  or  of  impor- 
tation the  crucial  time  for  determin- 
ing  the   act   to   which    the   imported 
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vening  rights,  congress  may  ratify  the  -illegal  collec- 
tion of  duties."' 

[$  7]  b.  Special  Provisioiu — (1)  Connterrail- 
ing  Dilties.  A  countervailing  duty  is  a  duty  or  sur- 
tax imposed  on  imports  to  offset  an  excise  or  inland 
revenue  tax  put  upon  articles  of  the  same  class 
manufactured  at  home;  also,  in  more  recent  usage, 
a  duty  imposed  to  offset  the  advantage  given  to  for- 
eign producers  by  a  bounty  which  their  government 
offers  for  the  production  or  export  of  the  article 
taxed.*^  Dutiable  merchandise  imported  from  any 
country**  or  political  subdivision  which  shall  pay 
or  bestow,  directly  or  indirectly,"  upon  the  expor- 
tation" thereof,  any  bounty*^  or  grant,**  shall 
upon  its  importation  **  pay,  in  addition  to  the  duties 
otherwise  imposed,  a  duty  equal  to  the  net  amount 
of  such  bounty  or  grant.**  The^  purpose  is  protec- 
tion.** The  statute  prescribes  that  the  net  amount 
of  the  bounty  or  grant  shall  be  ascertained  and  de- 
clared by  the  secretary  of  the  treasury,**  whose  dec- 
laration is  presumably  correct  and  not  subject  to  be 
impeached;*^  and  it  is  held  that  the  question  whether 
a  country  pays  or  bestows  a  bounty  or  grant  upon 
exportation  lies  in  its  initiative  with  the  secretary, 

Koods  may  be  aubject  has  been  de- 
parted from  in  the  last  three  acts, 
namely.  1897  (SO  St.  at  L.  21S  C  11  I 
33),  1904  ^(36  St.  at  L.  108  c  6  I  29), 
and  1913  (28  St.  at  L.  201  c  16  I  IV 
par  2),  in  which  the  more  readily  de- 
tormlnable  or  verifiable  time  of  entry 
has  been  made  the  testing  point. 

56.  U.  S.  V.  Heinszen.  206  U.  B. 
370,  27  set  742,  &1  L..  ed.  1098,  11  Ann 
Cas  688. 

[a]  Bol*  appllea. — Aside  from  any 
question  of  intervening:  rights,  con- 
Kress  could  ratify  the  illegal  collec- 
tion of  duties  on  imports  to  the 
Philippine  Islands  which  were  levied 
under  the  President's  order  between 
the  dates  of  the  ratification  of 
the  treaty  of  peace  with  Spain  and 
the  passage  of  an  act  prescribing  a 
tariff  of  duties  for  those  Islands. 
U.  8.  V.  Heinszen.  206  U.  S.  370,  27 
set  742,  51  L.  ed.  1098,  11  AnnCas  688. 

67.  Webster  New  Int.  D. 

[a]  XIatacloml. — The  legislation 
and  litigation  upon  the  subject  of 
countervailing  duties  is  reviewed  in 
Nicholas  V.    U.    S.,    7   Gust.    A.   97. 

68.  •■Oonatry"  defined  see  supra  f 
2. 

69.  [a3  ZBdlnot  bounty. — It  Is 
Immaterial  that  the  bounty  is  paid 
upon  production  and  not  upon  expor- 
tation; If  the  result  is  that  exported 
sugar  is  exempted  from  excise  taxa- 
tion altogether,  it  falls  within  the 
definition  of  an  indirect  bounty  upon 

-exportation.     Downs  v.  U.  S.,  187  U. 
S.   496,  23  set  222,  47  L.  ed.  275. 

60.  [a]  "Bnortaitloa."— The  date 
of  departure  of  a  vessel  from  the 
foreign  port  is  the  time  of  exporta- 
tion of  the  merchandise  transported 
therein,  and  sugar  carried  by  a  ves- 
sel that  cleared  on  April  6  and  sailed 
on  April  7  was  held  not  subject  to 
the  provisions  of  the  French  bounty 
law  promulgated  April  7.  Matter  of 
Franklin  Sugar  Refining  Co.,  Treas. 
Dec.  24266  [aff  sub  nom  U.  S.  V. 
Franklin.  137  Fed.  677]. 

61.  [a]  A  "botuity"  maj  be  Oe- 
flnsd  as  any  advantage  or  benefit 
conferred  upon,  or  compen-sation  paid 
to,  a  person  or  class  of  persons,  the 
burden  of  which  is  borne  directly  or 
Indirectly  by  the  public  treasury. 
Downs  V.  U.  S.,  113  Fed.  144,  147,  51 
CCA  100  [a«r  187  n.  S.  496,  23  SCt 
222.  47  L.  ed.  276]. 

[b]  Botuity  ••  donation. — Boun- 
ties granted  by  a  government  are 
never  pure  donations,  but  are  allowed 
either  in  consideration  of  services 
rendered  or  to  be  rendered,  of  objects 
of  public  interest  to  be  obtained,  of 
production     or     manufacture    to    be 


but  that,  where  the  matter  involves  construction  of 
the  laws  of  the  exporting  country,  the  question  be- 
comes a  judicial  one,  and  the  seeiretary's  action  may 
be  reviewed  in  judicial  proceedings,**  with  this  ex- 
ception, however,  that  the  determination  by  the 
secretary  as  to  the  amount  df  the  bounty  is  final 
and  not  subject  to  collateral  attack,**  it  being  held 
that  the  importer's  only  remedy  is  by  appeal  to  the 
secretary  himself.''*  The  same  statute  further  re- 
quires that  the  additional  daty  shall  accrue,'' 
whether  the  bounty  aided  merchandise  is  imported 
directly  or  indirectly  from  the  country  of  produc- 
tion, and  whether  it  is  in  the  same  condition  as  when 
exported  from  such  country  or  has  been  cbai^d  in 
condition  by  manufacture  or  otherwise.**  fix  de- 
termining whether  there  has  been  a  bounty  or  a 
grant,  the  question  is  whether  or  not  the  action  of 
the  foreign  country  would  be  to  admit  the  merchan- 
dise to  Ajnerican  markets  at  a  lower  cost  price  than 
would  otherwise  be  the  case;'*  and  the  fact'  that 
stimulation  of  exportation  was  not  the  purpose  of 
the  bounty  or  grant,  but  that  other  considerations 
of  domestic  policy  may  have  induced  the  foreign 
country  to  make  the  allowance,  is  not  controlling 


stimulated,  or  of  moral  obligations  to 
be  recognized.  Allen  v.  Smith,  173 
U.  8.  389,  19  set  446,  43  X.  ed.  741. 

63.  [a]  "OranV  AMbMd. — A  grant 
implies  the  conferring  by  the  sover- 
eign power'  of  some  valuable  privi- 
lege, franchise,  or  right  of  other  like 
character,  upon  a  corporation,  person, 
or  class  of  persons.  It  involves  the 
idea  of  a  favor  conferred  by  the  gov- 
ernment, but  does  not  necessarily 
embrace  the  act  of  appropriating 
money  out  of  the  public  treasury. 
The  privilege  of  exemption  from 
taxation,  as  well  as  the  remission  or 
cancellation  of  a  tax  already  as- 
sessed, properly  may  be  considered  a 
grant.  Downs  v.  U.  S.,  113  Fed.  144, 
147.  51  CCA  100  [aer  187  U.  8.  496, 
23   SCt  222,   47  U  ed.  2751. 

[b]  Bcmisaioa  of  •xeuMy<— Where 
Holland,  in  the  tulministration  of  its 
excise  system  with  reference  to 
sugar,  produced  the  result  that  the 
shipper  of  sugar  for  export  received 
a  bonus  not  allowed  upon  sugar  con- 
sumed at  home,  there  was  a  grant 
upon  the  exportation  of  sugar  from 
that  country.  U.  S.  v.  Hills,  107  Fed. 
107.   46  CCA  167. 

63.  [a]  "Zmportattoa"  here  meana 
date  of  arrival  of  the  merchandise 
in  a  port  of  entry  of  the  United 
States,  and  not  the  date  of  liquidation 
or  of  entry.  Franklin  Sugar  Refin- 
ing Co.  v.  IT.  S.,  178  Fed.  743. 

9*.     Act  Oct.   3,  1913    (38  St.  at  L. 


193    I   IV  E). 

[a]  Wliww  til*  ootutiy  of  aspor- 
tation was  unknown,  the  Importer 
having  failed  to  produce  a  consular 
certification  of  origin  as  required  by 
treasury  regulations,  the  collector 
was  justified  In  Imposing  as  a  coun- 
tervailing duty  the  highest  bounty 
paid  by  any  country,  whether  the 
country  of  exportation  or  not.  Mat- 
ter of  Shallus,  Treas.  Dec.  21526. 

66.  Downs  v.  U.  S.,  113  Fed.  144, 
51  C!CA  100  [a«r  187  U.  8.  496,  28  SCt 
222,  47  L,.  ed.  276]. 

fa]  Proiaetiva  ynxpoa*. — Such  a 
law  Is  a  protective  measure.  Intended 
to  cover  every  case  where,  by  the 
laws  of  a  foreign  country,  the  export- 
er is  given,  either  directly  or  Indi- 
rectly, a  pecuniary  benefit  from  the 
exportation,  whether  by  way  of  a 
direct  bounty  paid  from  the  public 
treasury,  by  the  remission  of  taxes, 
or  by  exemption  from  taxes  which 
otherwise  would  be  Imposed  on  the 
article.  Downs  v.  U.  S.,  113  Fed.  144. 
61  CCA  100  [aft  187  U.  8.  496,  23  SCt 
222.  47  Li.  ed.  275]. 

66.  Act  Oct.  3.  1913  (38  St  at  L. 
193  I  IV  E). 


67.  Franklin  Sugar  Refining  Co.  v, 
U.  S..  178  Fed.  747;  Franklin  Sugar 
Refining  Co.  v.  U.  S.|.  178  Fed.  743; 
Franklin  Sugar  Refining  CX>.  v.  XT.  S.> 
1  Cust.  A.  242. 

.  [a]  Baaaon  for  mla.^ — The  reason, 
upon  which  the  cases  rest  involves 
the  proposition  that  the  delegation  of 
this  power  ^  the  secretary  of  -  th« 
treasury  is  as  much  for  the  purpose 
of  securing  uniformity  throughout 
the  various  ports  of  entry  of  th» 
country  and  to  advise  the  importer 
of  the  exact  amount  of  the  counter- 
vailing duty  at  the  time  of  the  im- 
portation as  it  is  to  reach  the  cor- 
rect result.  Franklin  Sugar  Reflnlnr 
Co.  v.  U.  S.,  1  Gust.  A.  242. 

[b]  An  aaaiatant  aaoratacr  of  tb* 
traaanry  may  be  require^  by  the  sec- 
retary of  the  treasury  to  perform 
these  duties,  under  the  authority  of 
Rev.  St.  It  161,.  245;  and  where  an 
assistant  secretary  has  issued  a  dec- 
laration as  to  the  amount  of  boun- 
ties, it  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that 
he  was  acting  in  accordance  with  law. 
Franklin  Sugar  Refining  Co.  v.  U.  S., 
178  Fed.  748;  Franklin  Sugar  Refin- 
ing Co.  V.  U.  8.,  1  Cust.  A.  242. 

68.  Downs  v.  U.  S.,  113  Fed.  144, 
51  CCA  100  [aff  187  U.  S.  496,  23  SCt 
222,   47  ,L.  ed.   275]. 

69.  Franklin  Sugar  Refining  Co.  v. 
U.    S.,   1    Cust.    A    242. 

[a]  Judicial  notloa  of  tlM  *sl«t- 
anoa  or  amovnt  of  foreign  sugar 
bounties  will  not  be  taken.  U.  8.  v. 
Franklin  Sugar  Refining  Co.,  i  Oust. 
A.  116. 

70.  Franklin  Sugar  Refining  Co.  v. 
U.  S..  178  Fed.  748. 

71.  [a]  Tiino  of  •oomaL— Th« 
countervailing  duty  is  payable  ac- 
cording to  the  rate  in  force  at  th» 
time  of  importation,  and  the  promul- 
gation of  a  new  rate  after  importa- 
tion and  prior  to  liquidation- does  not 
affect  the  duty.  Franklin  Sugar  Re- 
fining Co.  V.  U.  S..  178.  Fed.  748. 

78.  Act  Oct.  3,  1913  (38  St.  at  I^ 
114). 

[a]  "Ohaacad  In  ooadltloa"  means 
such  change  as  brings  the  merchan- 
dise into  a  classification  different 
from  that  In  which  it  originally  may 
have  belonged.  Diminution  In  weight, 
resulting  from  natural  evaporation. 
Is  not  such  a  change.  Franklin  Sugar 
Refining  Co.  v.  U.  S.,  142  Fed.  376. 
73  CCA  476;  U.  S.  V.  Franklin  Sugar 
Refining  Co.,   2  Cust.  A.  116. 

73.  Nicholas  v.  U.  S.,  7  <Mst.  A. 
97  iholdlng  that  the  pufpose  of  the 
law  is  that,  whenever  a  foreign  power 
shall   give   any   aid  or  advantage    to 
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irith  onr  conrts.''*  The  basis  for  assessing  the  coun- 
tervailing  duty  is  held  to  be  the  quantity  of  mer- 
chandise that  actually  arrived  in  the  United  States 
rather  than  the  amount  on  which  the  bounty  or  grant 
may  have  been  allowed.^* 

[i  8]  (2)  Retaliatory  DntiM.  In  retaliation 
for  duties  imposed  by  any  foreign  confitry  on  mer- 
chandise exported  from  the  United  States,  congress 
sometimes  has  prescribed  special  duties  on  similar 
merchandise  from  such  foreign  country,  the  rate  of 
which  duty  may  depend  upon  the  rate  imposed  by  the 
foreign  country  on  the  American  article,^*  or'  may 
be  an  invariable  rate  fixed  in  advance  by  our  tariff/^ 
The  same  principle  of  legislation  has  taken  another 
form  ii^  the  provision  that,  if  any  country  shall  im- 
pose an  export  duty  on  pulp  wood,  an  additional 
duty  shall  be  imposed  upon  the  importation  from 
that  country  of  certain  products  of  such  wood,''* 
and  in  like  provisions  as  to  petroleum  and  its  prod- 
nets.'*  The  purpose  of  such  retaliatory  duties  is  to 
induce  reciprocity  by  discriminating  against  any 
eoontiy  which  discriminates  against  the  United 
States.***  Such  provisions  should  be  construed  so  as 
to  give  them  full  effect,  although  the  strict  meaning 
of  some  other  provision  thpreby  may  be  limited-,'^ 
and  where  an  importer  challenges  the  collector's 
finding  as  to  the  country  of  origin  of  the  import, 

exporters  of  goods  to  the  United 
States,  whereby  such  soods  may  be 
sold  for  less  In  competition  with  do- 
mestic goods,  the  duties  on  them 
shall  be  increased  to  that  extent,  and 
that  it  is  the  result  of  such  aid  or 
advantase  that  congress  seeks  to 
countervail,  regardless  of  whatever 
name  or  in  whatever  manner  or  form 
or  for  whatever  purpose  it  was  given, 
and  regardless  of  whether  the  thing 
done  is  called  "allowance,"  "bonifica- 
tion," "bounty,"  "grant,"  "drawback," 
or  otherwise). 

T4.  Nicholas  V.  V.  8.,  7  Cust  A. 
97. 

ta]  mamJasloa  of  tax  vpoa  pso- 
d»cWoa.ii  -"Where  a  tax  is  imposed 
upon  all  sugar  produced,  but  is  re- 
mitted upon  all  sugar  exported,  then, 
by  whatever  process,  or  In  whatever 
manner,  or  under  whatever  name  it 
Is  disguised,  it  is  a  bounty  upon  ex- 
portation. Downs  v.  U.  S.,  187  U.  S. 
««,  23  act   222.   47  L.  ed.   27B. 

lb]  An  allowance  which  is  made 
by  the  exporting  country  to  the  ex- 
porter of  spirits.  In  consideration  of 
extra  expense  entailed  by  excise  reg- 
ulations, but  which  is  not  made  oth- 
erwise than  upon  exportation,  is  a 
boonty  or  a  grant.  Nicholas  v.  XT.  S., 
7  Cust.  A.  9?: 

_T6i  Franklin  Sugar  Refining  Co.  v. 
tl.  S.,  142  Fed.  376,  73  CCA  478;  U. 
S.  V.  EVanklln  Sugar  Refining  Co., 
2  Cust.  A.  116  <both  cases  where 
sugar  lost  weight  In  transit  to  Amer- 
ica). 

n.  Act  July  24,  1897  (30  St  at  L. 
199  i  2  par  626)  (relating  to  petro- 
leam  and  Its  products,  and  provld- 
Ini?  that  the  duty  thereon  shall  be  the 
same  as  that  Imposed  by  the  foreign 
country) . 

,  77.  Act  Aug.  27,  1894.  (28  St.  at  I* 
M4  c  349  I  2  par  608) -(on  salt,  which 
in  the  event  of  a  duty  on  the  Ameri- 
can product  by  a  foreign  country 
was,  where  imported  from  that  coun- 
try, dutiable  at  the  rate  prescribed 
on  salt  In  the  act  of  1890). 

[a]  Ban  ttom.  Vww  Bmnawlek, 
which  country  Imposed  duty  on 
American  salt,  was  subject  to  the  re- 
taliatory duty,  although  the  salt  had 
come  from  Bngland,  Inasmuch  as  it 
was  not  a  through  shipment  from 
the  latter  country.  Hatter  of  Good- 
hue, Treas.    Dea    16838. 

[b]  wbMrt  and  Its  piodnota  are 
"ubjected  to  various  fixed  duties 
where  they  are  from  a  country  Im- 
posing a  duty  on  wheat,  wheat  flour, 
or  semolina  Imported  from  the  Unit- 


ed States.    Act  Oct.  S,  191S  (Is  St  at 
L..  164  c  16  par  644). 

78.  Act  Aug.  5.  1909  (36  St  at  I<. 
61  c  6  11  pars  406,  409). 

[a]  The  rednetlon  of  a  llcensw 
fss.'^The  action  of  the  province  of 
Quebec  In  imposing  a  license  fee  for 
cutting  wood  on  public  lands,  which 
tax  Is  reduced  when  the  wood  is  man- 
ufactured into  pulp  in  Canada,  is  in 
effect  the  Imposition  of  an  export 
duty  on  pulp  wood  exported  to  the 
United  States.  Heckendorn  v.  U.  S., 
162  Fed.  141,  89  CCA  165  [certiorari 
den  214  U.  S.  614,  29  SCt  696,  63  L. 
cd.  1063];  Myers  v.  U.  S.,  144  Fed. 
1021,  73  CCA  596. 

[b]  mzed  woods. — In  regard  to 
pulp  made  from  wood  of  which  a  part 
is  subject  to  foreign  export  duty,  the 
additional  duty  equal  to  such  export 
duty  should  be  assessed  on  the  basis 
of  the  percentage  of  wood  subject  to 
the  export  duty  used  therein.  Myers 
v.  U.  S.,  144  Fed.  1021,  78  CCA  596. 

TS.  [a]  Pstrcdaam  prodneta, — The 
provision  for  an  additional  duty  on 
"crude  petroleum,  or  the  products  of 
crude  petroleum  produced  In  any 
country  which  Imposes  a  duty  on  pe- 
troleum or  its  products  exported  from 
the  United  States"  Is  intended  to 
provide  that,  when  crude  petroleum 
or  any  of  Its  products  is  imported 
from  a  country  which  imposes  a  duty 
thereon  when  Imported  from  the 
United  States,  It  shall  pay  duty  at 
the  rate  so  imposed  by  such  country 
on  merchandise  In  the  same  condi- 
tion. A  product  of  petroleum  Is  sub- 
ject to  the  duty  so  Imposed  by  the 
country  of  manufacture  on  such  prod- 
uct when  coming  from  the  United 
States  rather  than  to  that  so  imposed 
on  crude  petroleum  by  the  country  in 
which  the  petroleum  was  produced. 
If  no  duty  is  so  imposed  on  such 
product  by  the  country  In  which  it  Is 
manufactured,  it  is  not  liable  to  the 
countervailing  duty,  even  though  pro- 
duced from  petroleum  originating  in 
a  country  which  does  Impose  such  a 
duty  thereon.  U.  S.  v.  Marsily,  186 
Fed.  186,  187,  91  CCA  220;  U.  S.  v. 
Downing,  146  Fed.  66,  76  CCA  878; 
Sch6ellkopf  v.  U.  S.,  139  Fed.  58  [rev 
135  Fed.  250  (rev  on  other  grounds 
146  Fed.  56,  76  CCA  376)];  Sonne- 
born  v.  U.  S.,  3  Cust  A.  54. 

[b]  Albolsna,  its  component  ma- 
terial of  chief  value  being  wax  which 
is  not  a  petroleum  product,  is  not  a 
petroleum  product.  Ropes  v.  U.  S., 
123  Fed.   990. 

80.    U.  8.  V.  Downing,  146  Fed.  56, 


the  burden  is  upon  him  of  proving  his  contentions.^' 
Customs  officers  are  not  required  to  pass  upon  ques- 
tions of  foreign  constitutional  or  statutory  construc- 
tion to  determine  whether  such  export  duty  was  au- 
thorized. They  are  justified  if  they  find  correctly 
that  what  in  fact  was  an  export  duty  was  acted  upon 
by  taxing  ofBcers  throughout  the  country  of  expor- 
tation, as  fully  as  if  imposed  by  unquestionable  au- 
thority." 

[i  91  (3)  DiBcriminatmg  Dnties— (a)  In  0«n- 
•raL  It  has  been  the  rale  in  American  tariff  legis- 
lation to  impose  so-called  discriminating  duties** 
upon  certain  classes  of  pierchandise  for  the  purpose 
of  attaining  some  economic  end  in  foreign  trade.^' 
It  has  been  held  that  discriminating  duty  provisions 
are  standing  commercial  regulations  rather  than 
revenue  measures,  and  that  they  would  not  be  re- 
pealed by  a  statutory  modification  of  the  basic  duties 
imposed  on  imported  articles.^*  The  customs  regnla-- 
tions  require  that  discriminating  duties  shall  be  im- 
posed only  in  pursuance  of  specific  instructions  is- 
sued by  the  secretary  of  the  treasury.*^ 

[i  10]     (b)  '  Former     I^orisions.    For    several 

decades  it  was  required  that  a  discriminating  duty, 

in  addition  to  the  duties  imposed  elsewhere  in  the 

act,'*  should  be  assessed  upon  merchandise  imported 

in  forei^  vessels  from  beyond  the  Cape  of  Qood 

76  (X;A  376  (petroleum  and  Its  prod- 
ucts). 

aa.  Sonnebom  v.  U.  S.,  1  Cust.  A. 
443  (holding  that  the  provision  for 
"reciprocal  or  retaliatory  duties" 
upon  petroleum  products  covered 
parafl^ln  produced  from  petroleum,  al- 
though paraffin  was  by  a  separate 
provision  made  free  of  duty).  To 
same  effect  see  U.  S.  v.  Downing,  146 
Fed.  66,  78  CCA  376. 

aa.  Matter  of  Middleton,  Treas. 
Dec.  27872;  U.  S.  v.  Freese  Co.,  4 
Chist  A.  271. 

83.  Heckendorn  v.  U.  8.,  162  Fed. 
141,  89  CCA  165  [certiorari  den  214 
U.  8.  614,  29  SCt  696,  53  L.  ed.  1063]. 

84.  [a]  "Bforlmlnatlng  dvtUa"  is 
a  term  In  some  instances  used  in  the 
law  itself.  Act  Aug.  5,  1861  (12  St. 
at  L.  293  c  46  S  3);  Act  Oct  8,  1913 
(38  St.  at  L.  196  c  16  |  IV  J  subs  1). 
Act  March  4,  191S  (88  St  at  L.  1198 
c  171). 

as.  Oautier  v.  Arthur,  104  U.  S. 
346,  28  L.  ed.  778;  Powers  v.  Comly, 
101  U.  8.  789,  26  L..  ed.  806.  See  Had- 
den  V.  Barney,  5  Wall.  (U.  S.)  107, 
18  L.  ed.  618  (all  discussing  the  pol- 
icy of  the  law). 

[a]  Hiatorloal. — ^Various  discrimi- 
nating enactments  are  reviewed  in 
Russell  V.  Williams,  106  U.  8.  623, 
1  SCt  409,  27  L.  ed.  220.  See  also 
as  to  such  duties  under  prior  acts 
Powers  V.  Conly,  101  U.  S.  789,  26  L. 
ed.  805;  Sturges  v.  Draper,  12  Wall. 
(U.  S.)  19,  20  L.  ed.  256;  Hadden  v. 
Barney,  5  Wall.  (U.  S.)  107,  18  L.  ed. 
518;  Strange  v.  Barney,  35  Fed.  196; 
Oimpbell  V.  Barney,  4  F.  Caa.  No. 
2,364.  5  Blatchf.  221;  Williams  v. 
Barney,  29  F.  Cas.  No.  17,718.  6 
Blatchf.    219. 

86.  Matter  of  Taylor,  Treas.  Dec. 
18916:  Russell  v.  Williams,  106  U.  8. 
623,  1  SCt  409,  27  L,.  ed.  220.  But 
compare  Gautler  v.  Arthur,  104  U.  S. 
34$,  26  L.  ed.  773  (where  the  later 
legislation  entirely  removed  the  duty 
to  which  the  discriminating  duty 
previously  had  been  added,  and  it 
was  held  to  have  the  effect  of  remov- 
ing the  latter  duty  as  well). 

87.  Cust.    Regs.    (1915)    art    681. 

83.  [a]  Mie  olatue,  "dntlMi  Im- 
posed by  this  aot,"  does  not  include 
a  case  where  the  merchandise,  al- 
though dutiable,  is  made  so  by  the 
provisions  of  acts  other  than  the  one 
imposing  the  discriminating  duty; 
and  the  latter  duty  does  not  apply  to 
goods  not  otherwise  dutiable  under 
the  same  act.  Bcheverria  v.  Barney, 
8  F.  Cas.  No.  4,262,  6  Blatchf.  188. 
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Hope,"'  or  upon  merchandise  the  growth  or  prodnoe 
of  countries  beyond  the  Cape  of  Good  Hope,*"  when 
not  imported  ^rect  from  the  place  of  their  growth 
or  production,  or  when  imported  from  places  this 
side  of  said  Cape.*^ 

[f  11]  (c)  Present  Statute.  In  addition  to 
these  earlier  laws  relating  to  the  Cape  of  Good 
Hope,  it  has  been,  from  our  earliest  tariff  legisla- 
tion to  the  present  day,*^  the  rule  to  impose,  in  addi- 
tion to  the  regular  duties,'^  a  discriminating  duty  on 
merchandise  not  imported  in  American  vessels,  un- 
less the  foreign  vessels  in  which  importation  was 
made  were  entitled'*  to  the  same  treatment  as 
American  vessels,  the  final  form  of  the  statute  being 
extended  to  cover  goods  produced  in  noncontiguous 
countries**  and  imported  through  contiguous  coun- 


89.    See  statutorjr  proyisiona. 

[a]  "Beyoad  the  Oape  of  Oood 
KOpe"  (1)  Is  a  term  descriptive  of 
the  locality  of  certain  countries,  not 
their  position  relatively  to  ports  of 
entry.  The  words  Indicate  the  local- 
ity of  certain  countries  with  refer- 
ence to  the  position  of  the  lawmakers 
at  .the  national  capital.  Powers  v. 
Comly,  101  U.  S.  789,  25  L.  ed.  SOS; 
Hadden  v.  Barney,  5  Wall.  (U.  8.) 
107.  18  L.  ed.  618.  (2)  The  discrimi- 
nating duty  applies  to  Unseed  Im- 
ported via  Liverpool  from  Calcutta. 
The  latter  port  Is  a  "country,"  within 
the  meaning  of  the  law,  the  term  ob- 
viously beina  used  In  a  local  and  reo- 
graphical  sense,  without  regrard  to 
the  subdivision  of  the  territory  un- 
der different  soverelKOS  or  govern- 
ments. Campbell  v.  Barney,  4  F. 
Cas.  No.  2854,  6  Blatchf.  221  (con- 
struing 12  St.  at  L.  557).  (3)  The 
countries  referred  to  were  the  coun- 
tries with  which  the  United  States 
formerly  carried  on  commercial  in- 
tercourse by  passing  around  the 
Cape.  Powers  v.  Comly,  101  U.  S. 
789.  25  Li.  ed.  805. 

[b]  ■&•■  Oaaal. — ^Although  the 
act  of  1872  was  passed  after  the  Sues 
Canal  was  in  operation  there  was  no 
Intention  to  give  the  language  previ- 
ously used  a  new  meaning.  Powers 
V.  Comly,  101  U.  S..  789,  25  L.  ed. 
805. 

90u    See  statutory  provisions. 

tal  "Th*  growth  of  prodnoe  of 
ooantileB  beyond  tbe  Oape  of  Oood 
Bop*,"  (1)  as  mentioned  by  the  act 
of  1862,  did  not  mean  that  the  mer- 
chandise should  be  precisely  in  the 
same  condition  as  when  grown  or 
produced,  but  Includes  rice  from  the 
British  East  Indies  which  was 
cleaned  In  Kngland,  and  thenoe 
brought  into  the  United  States,  as 
the  rice  had  not  lost  its  Identity. 
Williams  V.  Barney,  29  F.  Cas.  No. 
17,713,  5  Blatchf.  219.  (2)  Silk  in  the 
gum,  produced  In  a  country  beyond 
the  Capo  of  Oood  Hope,  which  has 
in  England  been  advanced  to  the  con- 
dition of  tram,  thrown  silk,  or  organ- 
sine,  Is  still  the  growth  or  product 
of  the  former  country,  and  therefore 
is  subject  to  the  discriminating  duty. 
Strange  v.  Barney,  35  Fed.  196. 

»1.  Act  Aug.  30,  1842  (5  St.  at  L. 
661  c  270  I  11);  Act  Aug.  6.  1861  (12 
St.  at  L.  298  o  46  I  3);  Act  March  8, 
1865  (13  St.  at  L.  493  c  80  I  6);  Act 
July  14,  1862  (12  St.  at  L.  557  C  163.1 
14);  Act  June  6,  1872  (17  St.  at  L. 
233    c    315    i    6). 

[a]  Importatlona  flmn  plaoM 
west  of  tba  Caps  were  subject  to  the 
discriminating  duty,  although  if  they 
had  come  directly  from  their  point 
of  origin  beyond  the  Cape  they  would 
have  been  free  of  duty.  RusrcU  v. 
Williams,  106  U  S.  623,  1  SCt  409, 
27  L.  ed.  220;  Powers  v.  Comly.  101 
V.  a.  789.  2.';  L.  ed.  805:  Sturges  v. 
Draper,  12  Wall.  (U.  S.)  19.  20  L.  ed. 
255;  Stalker  v.  Maxwell.  22  F.  Cas. 
No.   13.288,   3  Blatohf.   138. 

M,  tal  Uatorloal.— For  review 
and    discussion    of    this    subject    see 


Matter  of  Taylor, 

21   Op.   Atty.-Oen.   691,    597. 

n.  [a]  atewhaniUso  sanaMtrntad 
In  th*  txim  Uat  of  a  tariff  act  never- 
theless is  subject  to. the  discriminat- 
ing duty,  although  the  law  prescribes 
that  it  shall  be  in  addition  to  duties 
thereby  Imposed.  Matter  of  Kelley, 
Treas.  Deo.  13607. 

94.  [a]  "Treaty  or  act  of  Ooa- 
graas."— The  repeal  by  the  Mexican 
congress  of  a  law  allowing  a  reduc- 
tion of  duties  on  merchandise  Im- 
ported into  Mexico  in  Mexican  ves- 
sels does  not  bring  such  merchandise, 
when  imported  Into  the  United  States, 
within  '  the  clause  exempting  mer- 
chandise from  the  discriminating 
duty  when  so  prescribed  by  "treaty 
or  act  of  Congress."  Matter  of 
Loalse,  Treas.  Dec.  16671. 

98.  [a]  Frodnot  of  nOB«oniUf«> 
OTU  oonntry. — Merchandise  shipped 
from  a  foreign  port  into  C!anada  and, 
after  remanufacture  there  into  a  dif- 
ferent commercial  article.  Imported 
Into  the  United  States,  is  not  the  pro- 
duction or  manufacture  of  any  for- 
eign country  not  contiguous  to  the 
United  States.  Matter  of  Welsbach 
Light  Co.,  Treas.  Dec.  20131. 

96.  Act  Oct.  3,  1913  (38  St.  at  L. 
195  c  16  i  IV  J  subs  1),  amended  by 
Act  Mftrch  4,  1915  (38  St.  at  L.  1193 
c  171);  Rev.  St.  S  4228,  amended  by 
Act  July  24.  1897  (SO  St.  at  L. 
214). 

[a]  Btfeot  of  law. — It  was  held 
that  the  effect  of  this  law  was  to 
make  the  discriminating  duty  applic- 
able (1)  to  goods  produced  in  non- 
contiguous countries  and  directly 
Imported  In  foreign  vessels,  when  not 
exempt  from  such  duty  by  treaty  or 
by  the  provisions  of  Rev.  St.  |  4228, 
or  (2)  to  goods  produced  in  noncon- 
tiguous countries  and  directly  im- 
ported in  foreign  vessels  (not  ex- 
empted as  aforesaid)  by  being  first 
landed  in  Canada  or  Mexico  and  then 
Imported  into  the  United  States  by 
rail,  for  the  purpose  of  evading  suoh 
duty:  Matter  of  Taylor,  Treas.  Deo. 
18916. 

97.  Act  Oct.  S.  1913  (88  St.  at  L, 
19C  c  16  I  IV  J  subs  7). 

98.  U.  S.  V.  M.  H.  Pulaski  Co.,  243 
U.  S.  »7,  37  SCt  346,  CI  L.  ed.  «17 
frev  <  Cust.  A.  2911. 

[a]  Ooaatraotlon  of  ■tatKt*.~-(l) 
Such  provision  is  not  to  be  so  con- 
strued as  in  any  manner  to  impair 
or  affect  provisions  of  treaties  with 
foreign  nations.  U.  S.  v.  M.  H. 
Pulaski  Co..  243  U.  R.  97.  87  SCt  346. 
(2)  It  can  become  effective  only  when 
provisions  in  treaties  with  foreign 
nations,  entltllr.g  their  vessels  to  pay 
no  higher  duty  than  those  paid  by 
American  vessels,  have  been  annulled 
by  negotiation.  U.  S.  v.  M.  H.  Pu- 
laski Co..   supra.  ' 

99.  Const,  art  6  I  2;  U.  S.  v.  Bil- 
lings. 190  Fpd.  359  [mod  on  other 
grounds  232  U.  S  261,  34  SCt  421,  58 
L.  ed.  6961:  American  Express  (%. 
V.  U.  a..  4  Oust.  A.  146.  See  generally 
Treaties  r38  Cyo  981]. 

ra]     The  general  ml*   (1)  as  laid 


tries.**     p 

[t  12]  (d)  JM^  DiscMont  on  Importation  in 
American  Bottoms.  The  present  tariff  act  prescribes . 
that  a  discount  shall  be  allowed  on  goods  imported 
in  American  vessels,  provided  treaties  with  foreign 
countries  would  not  be  impaired  thereby ;"  but  it  is 
held  that  the  grant  of  the  discd^mt  is  confined  to 
g^ds  in  American  bottoms  and  does  not,  by  virtue 
of  treaty  stipulations,  extend  to  goods  in  foreign 
bottoms,  and  that  as  long  as  treaty  provisions  in 
conflict  with  such  grant  are  operative  the  effect  is 
to  suspend  the  grant  entirely  while,  suoh  privileges 
exist.** 

[i  13]    8.    Treatiee.    Although  a  treaty  is  under 

the  constitiftion  a  law  of  the  land,**  congress  may, 

in  so  far  as  it  is  municipal  law,  repeal  it;^  and  when 

Treas.  Dec.  18916;  -down  by  the  courts  Is  that  they  are 
bound  to  give  treaties  the  same  effect, 
as  the  fundamental  law  of  the  land, 
as  they  do  the  provisions  of  the  laws 
of  Congress.  They  are  denominated 
"the  supreme  law  of  tfie  land." 
Strother  v.  Lucas.  II  Pet.  (U.  S.) 
41(1.  9  L.  ed.  1137;  U.  8.  v.  The  Peggy. 
1  (Jranch  (U.  S.)  103,  2  L.  ed.  49; 
Shaw  v.  U.  8.,  1  CusL  A.  426.  (2) 
"Our  constitution  declares  a  treaty 
to  be  the  law  of  the  land.  It  is  con- 
sequently to  be  regarded  in  the 
courts  of  Justice  as  equivalent  to  an 
act  of  the  legislature,  whenever  It 
operates  of  itself,  without  the  aid  of 
any  legislative  provision  "  Foster  v. 
Nellson.  2  Pet.  (U.  S.)  253,  314.  7  L. 
ed.  415. 

[b]  TreatUs  ooaatmsd  wttb  raC- 
•r*ao*  to  enstoaia^— (1)  Treaty  with 
Russia.  (8  St.  at  L.  444,  446):  Ropes 
V.  Clinch.  20  F.  Cas.  No.  12,041,  8 
Blatchf.  304:  Taylor  v.  Morton,  23 
F.  Cas.  No.  13,799  [afl  2  Black  481.  17 
L.  ed.  277].  (2)  The  Dominican 
treaty  (16  St  at  L.  478).  and  the 
Hawaiian  treaty  (9  St.  at  Ii.  977). 
Whitney  v.  Robertson,  124  U.  S.  190. 
8  SCt  456,  31  L.  ed.  386;  Kelly  v. 
Hedden,  31  Fed.  607  [aff  124  U.  S. 
196,  8  SCt  459,  31 'L.  ed.  389];  Nether- 
cUft  V.  Robertson,  27  Fed.  737,  23 
Blatchf.  546  [app  dlsm  146  U.  S.  649 
mem,  12  SCt  986  mem,  36  L.  ed.  847 
mem].  (3)  The  treaty  with  Den- 
mark. 30  St.  at  L,  1778;  Bartram  v. 
Robertson.  122  U.  S.  116.  7  SCt  1115. 
30  L.  ed.  1118.  (4)  The  treaty  with 
Persia,  11  St.  at  L.  709  tPowers  v. 
Comly.  101  U.  S.  789,  25  t.  ed.  805]. 
(5)  The  International  postal  treaty 
of  Berne,  19  St.  at  L.  21;  Von  Qitz- 
hausen  v.  Naxro,  107  U.  S.  216,  2 
SCt    503,    27    L.    ed.    540. 

[c]  ravorsd  nation  elans*  In 
many  treaties  construed.  U.  S.  v. 
Luyties,  130  Fed.  333,  64  CCA  579 
(.Swiss  treaty);  Whitney  v.  Robert- 
son, 124  U.  S.  190.  8  SCt  466.  31  L. 
ed.  386;  Kelly  v.  Hedden,  31  Fed.  607 
[aff  124  U.  8.  196.  8  SCt  459.  31  L. 
ed.  389]  (both  Dominican  treaty); 
Bartram  v.  Robertson.  122  U.  S.  116. 
7  SCt  1115,  30  L.  ed.  1118  (Danish 
treaty);  NethercUft  v.  Robertson,  27 
Fed.  737,  28  Blatchf.  646  [app  dlsm 
146  U.  S.  649.  12  SCt  986,  86  L.  ed. 
847]  (Hawaiian  treaty);  Taylor  v. 
Morton,  23  F.  Cas.  No.  13,799,  2  Curt. 
464  [aff  2  Black  481,  17  L.  ed.  277] 
(treaty  with  Russia). 

[d]  ■a*ot  of  Banish  traaty  with 
KMrnlL—Melchers  v.  (loodale.  1  Ha- 
waii 427  [rev  1  Hawaii  303];  C:U>ady 
V.   Goodale,    1   Hawaii   236. 

[e]  Til*  trmity  wtth  Spain  does 
not  give  to  merchandise  Imported  in- 
to the  Philippines  from  Spain  a  dif- 
ferent status  from  that  Imported 
from  the  United  States,  neither  does 
the  treaty  give  a  preference  to  a  citi- 
zen of  Spain  over  a  citlsen  of  the 
United  States  In  the  matter  of  impor- 
tation. Struckmann  v.  U.  8.,  44  Ct, 
CI.  202. 

1.  Taylor  v.  Morton,  2t  P.  Cas. 
No.  18,799;  M.  H.  Pulaski  Co.  v.  TJ.  8.. 
6  Cust.  A.  291   [rev  on  other  grounds 
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a  treaty  is  iacohsietent  with  a  subsequent  act  of 
congress,  the  act  will  prevail.*  A  reciprocal  com- 
mercial ag^ement  is  a  treaty,  although  not  of  the 
kind  requiring  ratification  by  the  senate.*  Whether 
a  promise  in  a  treaty  that  the  products  of  one  coun- 
try shall  not  be  subjected  to  a  higher  rate  of  duty 
than  like  products  of  another  country  is  observed 
in  the  enactment  of  a  customs  law  is  a  mattei;  for 
congress  auid  not  for  the  judiciary;*  but  whether  a 
treaty  is  executory  in  character  and  requires  legisla- 
tion to  give  it  effect,  in  which  event  the  courts  will 
not  seek  to  enforce  it,  or  whether  it  is  self -executing, 
in  which  case  the  courts  will  enforce  it,  is  a  question 
for  the  courts.'  It  is  settled  also  that  where,  under 
statutory  authority,  a  reciprocal  commercial  agree- 
ment has  been  entered  into  by  the  United  States 
and  a  foreign  country  looking  to  the  exchange  of 
commodities  under  specially  favorable  tariff  condi-^ 
tions,  such  agreement  will  prevail  over  the  favored' 
nation  clause  in  a  treaty  with  another  foreign 
country.* 

[i  14]  4.  Beciprocal  Oonunercial  Agreaments. 
For  the  purpose  of.  equalizing  the  trade  of  the 
United  States  with  foreign  countries,  the  president, 
nnder  express  statutory  authority '  to  that  end,  has 
from  time  to  time  n^otiated  various  reciprocal  eom- 
nercial  agreements  with  foreign  countries.*  In  order 
to  obtain  the  benefits  of  an  agreement  of  this  kind, 
it  has  been  necessary  to  show  afBrmatively  that  the 


imported  commodity  was  a  product  of  the  soil  or  of 
the  industry  of  the  foreign  country,*  and  was  ex- 
ported therefrom.^"  When  shipped  from  the  country 
of  production  to  another  foreign  country  and  min- 
gled with  the  commerce  of  the  latter,  the  reduced 
rate  is  not  applicable,^^  although  the  rule  is  other- 
wise where  the  merchandise  merely  has  been  trans- 
shipped in  an  intermediate  country  through  which 
it  is  passing  without  contingency  of  diversion.*^ 
Such  an  arrangement  does  not  apply  to  importa- 
tions made  prior  to  the  date  when  it  became  ef- 
fective,^* nor  to  the  colonies  of  the  negotiating  for- 
eign country,  when  not  specifically  brought  within 
the  purview  of  the  agreement;"  and  they  are  not 
to  be  given  retrospective  operation  unless  required 
by  express  command  or  by  necessary  implication.** 
Restrictive  provisions  in  the  general  tariff  act  con- 
cerning particular  articles  apply  also  to  the  same 
articles  when  within  the  scope  of  a  reciprocal  agree- 
ment;** and  the  scope  of  such  agreements  may  not 
be  made  broader  than  is  authorized  by  the  statute 
authorizing  them  to  be  entered  into.*' 

[$  15]  B.  Time  of  Accrual.  Liability  to  duty 
attaches  at  the  time  of  arrival  in  port,  and  not  at 
the  time  the  goods  are  entered  at  the  custom  house,'* 
regardless  of  any  destruction  that  may  occur  after 
arrival,*'  the  general  principle  of  law  being  that 
duty  attaches  to  imports  immediately  after  their  ar- 
rival within  the  limits  of  our  ports,'"  but  not  whUe 


343  U.  S.  97,  S7  set  348,  (1  li.  ed. 
M7]. 

a.  Rainey  v.  U.  S.,  222  U.  S.  310. 
34  set  429,  58  L.  ed.  617;  Whitney  v. 
Robertaon.  124  V.  S.  190,   8   SCt  45(, 

31  L.  ed.  Z86;  U.  S.  v.  Billings,  190 
Fed.  359,  371  (where  It  is  said: 
"Treaties  are  contracts  between  na- 
tions and  by  the  Constitution  are 
made  the  law  of  the  land.  But  the 
Constitution  does  not  declare  that 
the  law  so  established  shall  never 
be  altered  or  repealed  by  Congrress. 
Good  faith  toward  the  other  contract- 
ing nation  might  require  Congress  to 
refrain  from  making  any  change,  but 
If  It  does  act,  its  enactment  becomes 
the  controlling  law  in  this  country. 
The  other  nation  may  have  ground 
for  complaint,  but  every  person  is 
bound  to  obey  the  l^w.  And  as  a  cor- 
ollary it  follows  that  no  person  ac- 
quires any  vested  right  to  the  con- 
tinued operation  of  a   treaty"). 

[al  A  >tetat*t  •qually  with  • 
trta^,  la  •  I*w,  and,  tf  subsequent 
to  and  conflicting  with  the  treaty, 
supersedes  It.  U.  S.  v.  American 
Sugar  Refining  Co.,  202  U.  S.  663,  26 
SCt  717,  50  L.  ed.  1149  (treaty  with 
Cuba);  U.  S.  v.  Eighteen  Packages 
Dental  Instruments,  230  Fed.  564,  144 
CCA    61 S 

3.    Alt'man  T.  XT.  S.,  224  V.  S.  683, 

32  SCt   6»S.   66  L.  ed.    894. 

[a]  Baolpsoeal  tiwrtlMi  ooBStnwd. 
—(1)  Reciprocal  treaty  with  Cuba. 
13  St.  at  L.  162;  Franklin  Sugar  Re- 
fining Co.  V.  U.  S.,  202  U.  B.  680,  26 
SCt  720.  50  L.  ed.  1153;  U.  S.  v. 
American  Sugar  Refining  Co.,  202  U. 
8.  S83,  26  SCt  717,  60  L.  ed.  1149;  M. 
J.  Dalton  C3o.  v.  U.  S.,  161  Fed.  143. 
(i)  Treaty  with  Portugal.  10  St.  at 
L.  911;  Oldfleld  v.  Marriott,  10  How. 
(XJ.  S.)  146.  IS  L.  ed.  364.  (3)  The 
reclt>roclty  treaty  with  Oreat  Britain. 
IS  St.  at  Li.  1108;  One  Hundred  and 
Thirty-Thousand  and  Nine  Hundred 
«nd  One  Keet  of  Pine  Lumber.  18  F. 
Caa  No.    10.623.   4  Blatchf.   182. 

*.  Taylor  v.  Morton,  23  F.  Cas.  No. 
13.799,  2  Curt.  454  [aft  2  Black,  481, 
17  U  ed.  2771.  „ 

5.  Whitney  v.  Robertson,  124  V.  S. 
ISO.  g  SCt  456.  31  L.  ed.  386;  Bartram 
v.  Robertson.  122  U.  8.  116.  7  SCt  116. 
30  L.  ed.  1118:  Taylor  v.  Morton.  23 
f.  Cass.  No.  13,799.  See  M.  H.  Pulaski 
Co.  V.  D.  S..  6  Cust.  A.  291  [rev  on 
other  grounds    243   tJ.    S.    97,    37   SCt 


346,  61  L.  ed.  617] ;  American  Bzpress 
Company  v.  U.  S.,  4  Cust.  A.  146  (re- 
view of  authorities  as  to  self-exe- 
cuting treaties).  See  also  Oldfleld  v. 
Marriott,  10  How.  (U.  S.)  146,  13  L. 
ed.  364;  Ropes  v.  Clinch,  20  F.  Cas. 
No.   12.041,   8   Blatchf.   304. 

6.  Shaw  v.  V.  8.,  1  Cust.  A.  426 
[foil  Whitney  v.  Robertson,  124  U.  S. 
190,  8  SCt  466,  31  L.  ed.  386;  Bar- 
tram  V.  Robertson,  122  U.  S.  116,  7 
SCt  1116,  30  L.  ed.  1118]. 

[a]  XeaaoB  for  ml*. — "A  reci- 
procity agreement  is  based  on  recip- 
rocal considerations  moving  from 
each  party  thereto  to  the  other,  sep- 
arate obligations  being  assumed  in 
return  for  benefits  granted;  and  other 
countries,  not  parties  to  the  agree- 
ment, bearing  in  no  sense  the  burden 
of  the  obligations,  can  not  properly 
be  taken  to  share  In  the  accruing 
benefits.  It  would  be,  in  the  case  at 
bar,  to  concede  to  Great  Britain  with- 
out a  consideration  what  was  conced- 
ed to  France  only  on  a  consideration 
if  these  goods  were  permitted  entry 
at  the  rate  fixed  in  the  French  agrree- 
ipent."     Shaw  v.  U.  S.,  1  Cust.  A.  426. 

[b]  An  •xunvtioii  from  dwty  of 
oertala  roods  (Mm  »  o<nurti7,  in  con- 
sideration of  reciprocal  concessions, 
is  not  an  abrogation  or  a  repeal  of 
such  a  treaty,  at  least  until  similar 
concessions  are  offered  by  the  coun- 
try with  whom  the  treaty  was  made. 
Bartram  v.  Robertson.  122  U.  S.  116, 

7  SCt  1115.  30  L.  ed.  1118  [aff  15  Fed. 
212,  21  Blatchf.  2111;  Kelly  v.  Hed- 
den.    31    Fed.   607    [aff  124  U.    S.   196, 

8  SCt  469.  31  L..  ed.  389]  ;  Netherclift 
V.  Robertson.  27  Fed.  737,  23  Blatchf. 
546  [app  dism  145  U.  S.  649.  12  SCt 
986.  36  L.  ed.  8371:  Whitney  v.  Rob- 
ertson, 21  Fed.  566  [aff  124  V.  S.  190, 
8    SO   456,    31   L.   ed.    3861. 

7.  Act  July  24.  1897  (80  St.  at  L. 
161  c  11    {   3). 

8.  With  France  (80  St.  at  L.  1774); 
with  Italy  (31  St.  at  U  1979);  with 
Portugal  (81  St.  at  L,.  1913,  34  St. 
at  Li.  3268);  with  Germany  (31  St. 
at  L.  1978.  34  St.  at  L.  3192);  with 
Bulgaria  (34  St.  at  L.  3231);  with 
Spain  (34  St.  at  L.  8227);  with  Swit- 
zerland (34  St.  at  L,.  3185);  with 
Great  Britain   (35  St.  at  t>.  2168). 

0.  U.  S.  V.  Castle,  6  Cust.  A.  366 
(where  the  term  "products  of  a 
country  was  held  to  include  manu- 
factures of  that  country  which  have 


been  made  out  of  material  from  an- 
other country). 

10,  Migllavacca  Wine  Co.  v.  TJ.  S., 
148  Fed.  142;  Matter  of  Richard, 
Treas.  Dec.  24015;  MatteV  of  Fishel, 
Treas.  Dec.  23316. 

11.  Matter  of  Morello,  Treas.  Deo. 
24971;  Matter  of  La  Montagne, 
Treas.  Dec.  21666;  Acker  v.  U.  S.,  l 
Cust.  A.  404. 

18.  Matter  of  Hermann,  Treas. 
Deo.  22447;  U.  S.  v.  Luytles,  130  Fed. 
333.    64   CCA  579. 

13.  Matter  of  Hussa,  Treas.  Dec. 
20360. 

14.  U.  S.  v.  Tartar  Chemical  Co., 
127  Fed.  944,  62  CCA  576  (holding 
that  the  French  colony  of  Algeria 
was  not  within  the  agreement) ;  Mat- 
ter of  Nicholas,  Treas.  Dec.  21564 
(holding  the  same  as  to  the  French 
Colony  of  Martinique). 

18.  Chew  Heong  v.  U.  S.,  112  U. 
S.  536.  5  SCt  266.  28  L.  ed.  770;  Mur- 
ray v.  OlbSon,  16  How.  (U.  S.)  421, 
14  L.  ed.  755;  Franklin  Sugar  Refin- 
ing Co.  V.  U.  S.,  144  Fed.  563;  Mat- 
ter of  Hutcheson,  Treas.  Dec.   26427. 

16.  Altman  v.  U.  S.,  224  U.  S.  683. 
32  SCt  693,  56  L.  ed.  894;  Richard  v. 
U.  S..  158  Fed.  1019.  86  CCA  671 
(holding  that  the  definition  of  "stat- 
uary" in  the  body  of  the  act  applied 
to  statuary  enumerated  in  such  an 
agreement);  Shaw  v.  D.  8.,  168  Fed. 
648  [app  dism  212  U.  S.  659,  29  SCt 
687,  53  L.  ed.  652]  (holding  the  gen- 
eral provision  relative  to  leakage  on 
spirits,  etc.,  to  be  applicable  to  sim- 
ilar goods  covered  by  a  reciprocal 
commercial   agreement). 

17.  U.  S.  v.  Wile,  130  Fed.  331,  64 
CCA  677. 

18.  Meredith  v.  tJ.  S.,  13  Pet.  (U. 
S.)  486,  10  L.  ed.  268:  U.  S.-  v.  VowMl. 
5  Cranch  (U.  S.)  368,  8  L.  ed.  188; 
U.  S.  V.  Ehrgott,  182  Fed.  267;  Ameri- 
can Sugar  Refining  Co.  v.  Bldwell,  124 
Fed.  677;  U.  S.  v.  Cobb,  11  Fed.  76; 
Perots  v.  U.  S.,  19  F.  Cas.  No.  10,993. 
Pet.  C.  C.  256;  U.  S.  v.  Arnold,  24  F. 
Cas.  No.  14,469,  1  Oall.  348  [aff  9 
Cranch  104.  3  L.  ed.  671]:  U.  S.  v. 
Dodge.  25  F.  Cas.  No.  14,973,  Deady 
124:  U.  8.  v.  Llndsey.  26  F.  Cas.  No. 
15,603,  1  Gall.  365;  IT.  S.  v.  Shallus. 
2  Cust.  A.  832;  U.  S.  v.  Cordero.  1 
(3ust.  A.  107. 

19. .  U.  8.  v.  Shallus.  2  Cust.  A.  332. 

30.     Cucolo   V.   U.    S.,    172    Fed.    304 

(saying  that,  while  to  ascertain  the 
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the  goods  are  still  at  sea,  although  they  may  have 
reached  American  waters  and  have  come  within  the 
limits  of  a  collection  district.^^ 

[i  161  C.  Exercise  of  Anthori^— 1.  Ooiistni& 
tion  of  Statute — a.  In  GeneraL  The  general  prin- 
eiples  of  statutory  construction  have  been  discussed 
elsewhere  in  this  work.'^  Where  the  language  used 
is  plain  there  is  no  room  for  construction  and  it 
must  be  given  effect  as  written.**  Where  it  is  evi- 
dent that  the  literal  meaning  of  the  words  used 
would  be  inconsistent  with  or  directly  opposite  to 
the  policy,  object,  and  purpose  which  the  framers  of 
the  statute  had  iii  view  in  enacting  it,  great  latitude 
is  allowed  in  their  interpretation;  and  the  intention 
is  to  be  collected  from  the  context,  from  the  occa^ 


condition  of  perishable  merchandise 
we  perhaps  may  go  beyond  the  date 
when  the  vessel  containing  the  goods 
drops  anchor,  it  would  be  going  very 
far  to  go  beyond  the  date  of  actual 
entry  of  the  goods). 
.  ai.  V.  S.  V.  Edwin  S.  Hartwell 
Lumber  Co.,  142  Fed.  432,  73  CCA 
548  [certiorari  den  2«1  U.  8.  644,  28 
set  760,  80  L.  ed.  903]  (holding  that 
the  right  to  duty  attaches  only  when 
condition  of  perishable  merchandise 
has  reached  the  end  of  the  voyage 
and  has  pejformed  the  offlce  of  car- 
rier with  the  intention  of  delivering 
the'  cargo  to  the  consignees). 

What  ax*  Import*  see  supra  |  4. 

99.  See  Statutes  [36  Cyc  1102  et 
seq]. 

33.  U.  S.  ▼.  Hensel,  7  Cust.  A. 
391;  U.  S.  V.  Innls,  7  Cust.  A.  3;  Mal- 
tus  ▼.  U.  S.,  6  Cust.  A.  525;  Oodillot 
V.  U.  S.,  2  Cust.  A.  408:  Breck  v.  U. 
S.,  2  Cust.  A.  26;  V.  S.  v.  Uarx.  1 
Cust.  A.   152. 

"To  ascertain  the  meaning  of  a 
statute  resort'  must  first  be  had  to 
the  statute  itself.  If  it  is  couched 
in  language  which  Is  not  vague,  du- 
bious, uncertain,  or  ambiguous,  and 
if  its  literal  interpretation  gives  it  a 
definite  meaning  which  does  not  nec- 
essarily lead  to  injustice,  oppression, 
or  an  absurd  result,  and  which  does 
not  Jar  with  any  fixed  policy  of  the 
Oovemment  or  a  legislative  declara- 
tion in  force,  that  meaning  must  be 
accepted  by  the  courts.  In  such  a 
case  there  is  no  room  for  construc- 
tion." Bloomingdale  v.  U.  S.,  3  Cust. 
A.  204,  208. 

[a]  InoonalateBoj'  In  dntleB  that 
may  result  Is  not  adequate  ground 
for  holding  that  congress  meant  the 
opposite  from  what  it  said.  Horrax 
V.  U.  S^  167  Fed.  628,  93  CCA  22. 

34.  Coles  V.  San  Francisco,  100 
Fed.  442,  40  CCA  478;  Heide  v.  U.  S., 
2  Cust.  A.  399. 

[a]  AUa  to  oonstnwtloa. — (1) 
History  of  the  times  may  aid  con- 
struction. U.  S.  V.  Whitrldge,  197  U. 
S.  136,  26  set  408,  49  L.  ed.  696; 
Tilge  V.  U.  S.,  2  Cust.  A.  129;  U.  S.  v. 
American  Express  Co.,  2  Cust.  A.  95. 
(2)  80  may  the  history  of  legisla- 
tion. Bayersdorfer  v.  U.  S.,  7  CjiBt, 
A.  66:  Mamluck  v.  U.  S.,  6  Cust.  A. 
556;  Perry  v.  U.  S..  8  Cust.  A.  201; 
Frank  v.  U.  S.,  6  Cust.  A.  273.  (3) 
Hearings  and  other  data  before  the 
committee  on  ways  and  means  of  the 
house  of  representatives  and  the  com- 
mittee on  finance  of  the  senate  may 
be  considered  (U.  S.  v.  Marx,  1  Cust. 
A.  152  (certiorari  den  220  U.  S.  623 
mem,  31  SCt  724  mem.  65  L.  ed. 
814  mem]),  (4)  Including  reports  by 
committees  and  statements  In  the 
house  of  representatives  or  In  the 
senate  by  those  having  charge  of 
bills  (Koch  v.  U.  S.,  6  Cust.  A.  534; 
Wright  v.  U.  S.,  6  Cust.  A.  528;  WIl- 
lenborg  v.  U.  S.,  6  Cust.  A.  451;  V.  S. 
V.  Sickel.  6  Cust.  A.  146).  (5)  But 
official  statements  of  members  of  a 
conference  committee  that  a  clerical 
mistake  was  made  in  punctuating  a 
provision  will  not  warrant.  In  the 
absence  of  legislative  action  thereon 


or  other  evidence  of  intention,  the 
court's  changing  the  punctuation  ac- 
tually made.  In  re  Schilling,  53  Fed. 
81,  3  CCA  440.  (6)  Conditions  of 
commerce  existing  at  the  time  of  the 
enactment  of  tariff  legislation  should 
be  considered  in  ascertaining  the 
meaning  of  the  language  used  In  such 
legislation.  U.  8.  v.  Marschlng,  1 
Cust.  A.  216.  (7)  Titles,  headings, 
and  subheadings  of  schedules  are 
also  to  be  regarded.  Hollender  v. 
Magone,  149  U.  S.  586,  13  SCt  932. 
37  L.  ed.  860:  U.  S.  v.  Brown,  136 
Fed.  650,  69  CC:A  260;  Crimmins  v.  U. 
S.,  6  Cust.  A.  137;  DeRonde  v.  U.  S.. 
1  Cust.  A.  104.  (8)  Dictionaries  and 
treatises  may  be  referred  to.  Roto- 
graph  Co.  v.  U.  8.,  1  Cust.  A.  82.  (9) 
But  there  must  be  ambiguity  to  war- 
rant resort  to  such  side  lights.  Con- 
solidated Kansas  City  Smelting,  etc., 
Co.  V.  U.  S.,  1  Cust.  A.  472. 

as.  American  Net,  etc.,  Co.  v. 
Worthlngton,  141  U.  S.  468,  12  SCt 
65.  35  L.  ed.  821;  Hartranft  v.  Wleg- 
mann,  121  U.  8.  609,  7  SCt  1240,  30 
L.  ed.  1012;  In  re  Quggenhelm  Smelt- 
ing Co.,  112  Fed.  617,  60  CCA  374;  In 
re  Fuget  Sound  Reduction  Co.,  96 
Fed.  90;  Ducas  v.  U.  S.,  71  Fed.  954 
[rev  on  other  grounds  78  Fed.  339,  24 
CCA  121];  Matheson  v.  U.  S..  71  Fed. 
394,  18  CCA  143  [rev  65  Fed.  422]:  U. 
S.  V.  Davis  54  Fed.  147,  4  CCA  251; 
McCoy  V.  Hedden,  38  Fed.  89;  Adams 
V.  Bancroft,  1  F.  Cas.  No.  44,  3  Sumn. 
384;  Powers  v.  Barney,  19  F.  Cas.  No. 
11,361,  5  Blatchf.  202;  U.  8.  v.  TJIl- 
inan,  28  F.  Cas.  No.  16,693,  4  Ben. 
547;  U.  S.  v.  Whidden,  28  F.  Cas.  No. 
16.670,  3  Ware  269;  U.  S.  v.  Wiggles- 
worth,  28  F.  C!as.  No.  16,690,  2  Story. 
369;  U.  8.  v.  Gavin,  7  Cust.  A.  292; 
U.  S.  V.  Britt,  7  Cust.  A.  63;  Illf elder 
V.  U.  S.,  7  <Si8t.  A.  63;  Wright  v. 
U.  8.,  6  Cust.  A.  528;  U  S.  v.  Wolff, 
5  Cust  A.  418;  Goat,  etc.,  Import  Co. 
V.  U.  8.,  6  Cust.  A.  178;  Newhall  v. 
U.  S.,  4  Cust.  A.  13^;  U.  S.  v.  Ameri- 
can Bead  Co.,  3  Cudt.  A.  609;  Ameri- 
can Fxpress  Co.  v.  TJ.  8.,  3  Cust.  A. 
475;  U.  S.  v.  Harper,  2  Cust.  A.  101; 
U.  S.  V.  Mlchelln  Tire  Co.,  1  Cust. 
A.  618;  U.  8.  V.  Matagrin,  1  Chist.  A. 
309;  U.  8.  V.  Hatters'  Fur  Exch.,  1 
Cust.  A.  198;  TJ.  S.  v.  Wells,  1  Cust.  A. 
168;  Woolworth  v.  TJ.  8.,  1  Cust.  A. 
120.  See  also  U.  S.  v.  Massachusetts 
0«n.  Hospital,  100  Fed.  982,  41  CCA 
114  (where  It  is  said  that  this  rule, 
although  often  stated,  is  not  so  often 
applied). 

[a]  Bias  appltoO.— (1)  The  Im- 
porter is  entitled  to  a  reasonably  lib- 
eral construction.  Benzlger  v.  TJ.  S., 
192  U.  S.  38,  24  SCt  189,  48  L.  ed. 
3S1  (casts  of  sculpture) ;  Bowling 
Green  Storage,  etc.,  Co.  v.  TJ.  8.,  3 
Cust.  A.  309  (works  of  art);  U.  8.  v. 
Wyman,  2  Cust.  A.  440  (apparatus 
for  educational  Institution);  U.  8.  ▼. 
Matagrin,  1  Cust.  A.  809  (boxes  con- 
taining gloves).  (2)  Elxcept  when 
such  cohstruction  18  against  legisla- 
tive intention.  Rothschild  v.  TJ.  8.,  3 
Cust.  A.  430;  Comey  v.  TJ.  8.,  2  Cust. 
A.  632.  (3)  Statutes  to  prevent 
frauds  upon  the  revenue  are  of  this 
class.    TJ.  S.  V.  Stowell,  138  U.  S.  1,  10 


sion  and  necessity  of  the  law,  from  the  mischief 
felt,  and  the  remedy  had  in  view,  consonant  with 
sound  reason  and  judicial  discretion.*'*  As  the  im- 
position by  the  government  of  burdens  or  taxes  is 
not  to  be  presumed  beyond  what  the  statute  ex- 
pressly or  clearly  imports,  in  ease  of  ambiguity  or 
doubt  the  construction  will  be  in  favor  of  the  im- 
porter.** A  construction  which  produces  imjust  and 
unconscionable  duties  should  be  avoided  if  possible.** 
An  intent  'to  make  duties  prohibitive  will  not  be  ' 
assumed.*^  Wliere  the  purpose  of  a  tariff  act  is 
protection  of  the  American  manufacturer  the  courts 
in  construing  it  will  keep  such  purpose  in  mind  and 
give  effect  to  it.**  Plain  provisions  of  a  law  must 
be  observed,  however,  although  they  operate  in  con- 

SCt  244,  83  li.  ed.  655;  (niquot  v.  TJ. 
S.,  3  Wall.  (U.  8.)  11.4,  18  D.  ed.  116; 
Taylor  v.  U.  8..  3  How.  (U.  S.)  197, 
11  L.  ed.  659:  Ten  C^ses  Opium,  23  F. 
Cas.  No.  13,828,  Deady  62.  (4)  The 
doctrine  that  duties  should  not  be 
imposed  upon  the  citizen  under  a 
vague  or  doubtful  Interpretation  of 
the  law  is  especially  applicable  to  a 
case  which  Is  sui  generis  and  relatea 
to  an  article- which  is  in  a  class  by 
Itself.  U.  S.  v.  Tiffany,  160  Fed.  408, 
87  CCA  360  [aff  164  Fed.  168].  (6) 
An  article  coming  within  two  or  more 
enumerations  must  be  classified  un- 
der the  earlier  one  in  order  of  spe- 
cificity. Bogle  V.  Magone,  162  TJ.  S. 
623,  14  SCt  718.  38  L.  ed.  674.  <8) 
If  an  article  is  placed  both  on  the 
free  and  the  dutiable  list,  the  am- 
biguity must  be  resolved  in  favor  of 
the  importer,  and  the  goods  will  be 
admitted  free.  TJ.  S.  v.  Merck,  91 
Fed.  639  [aff  97  Fed.  989  mem. 
38  CCA  701  mem).  (7)  Where 
the  classification  01  an  Import 
is  open  to  a  construction  which 
would  as  well  place  it  on  the  free 
list  as  subject  it  to  duty,  the  course 
most  favorable  to  the  importer  must 
be  adopted.  Hempstead  v.  Thomas, 
122  Fed.  588,  59  CCA  342.  (8)  W^hero 
two  provisions  are  applicable,  the 
higher  rate  of  duty  must  be  assessed. 
Jackson  v.  U.  S.,  2  Cust.  A.  70.  (9) 
Where  a  general  tariff  provision  pre- 
scribes an  additional  duty  capable  of 
application  to  all  of  several  articles 
enumerated  in  another  provision,  it 
must  be  applied  to  all,  even  though 
It  may  operate  unequally.  TJ.  8.  v. 
Nash,  158  Fed.  401,  85  CCA  611  [rev 
152  Fed.   678]. 

86.  Shallus  v.  U.  8.,  162  Fed.  663, 
89  (X;A  445. 

S7.  Shallus  V.  U.  8.,  162  Fed.  65}. 
89  CCA  446  (where  it  was  said  that 
tipe  purpose  of -congress  in  passing 
the  act  of  1897  was  to  protect  and 
qot  to  prohibit,  to  raise  and  not  to 
cut  off,  revenue,  to  promote  and  not 
to  destroy  legitimate  competition, 
and  such  construction  should  be 
adopted  as  will  give  effect  to  that 
purpose). 

38.  Lawrence  v.  Allen,  7  How.  CTJ. 
S.),  785,  12  ti.  ed.  914;  In  re  Schallen- 
berger,  72  Fed.  491;  and  cases  infra 
this  note. 

[a]  Frotsotlvs  thsory  of  taxlff 
sots. — (1)  Protection  of  domestic  In- 
dustries is  the  general  theory  of  the 
American  tariff  laws.  Helde  v.  TJ.  S.. 
2  Cust.  A.  399.  (2)  The  purpose  of 
the  act  of  1909  was  to  maintain  ex- 
isting Industries  and  to  develop  new 
ones.     Breck  v.  TJ.  S.,  2  Cust.  A.   26. 

[b]  AppUcatioB  of  pXDtMitlv*  prla- 
olpl*. — (1)  It  Is  proper  to  take  Into 
consideration,  in  construing  the  la-w. 
the  fact  that  certain  grades  of  an 
imported  commodity  are  the  only 
ones  that  come  into  competition  ■with 
domestic  products.  Helde  v.  TJ.  S.. 
176  Fed.  316.  (2)  The  schedules  of 
the  acts  of  1890  and  1897  are  tMksed 
on  the  principle  of  protection  to 
American  industry,  and  in  the  con- 
struction of  their  provisions  no  In- 
ference can  be  drawn  against  a-  par- 
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tnvention  of  this  general  pnrpose." 

[i  17]  b.  Abrogation  or  Bepeid.  The  rule  as 
to  the  repeal  of  a  prior  statute  by  implication  will 
not  be  applied  with  strictness  in  the  interpretation 
of  customs  laws,  and  unless  the  repugnancy  is  such 
as  to  leave  no  doubt  as  to  the  intent  of  congress  the 
latter  act  will  be  considered  as  auxiliary  to  and  in 
aid  of  the  former,  and  both  will  be  upheld."*  Even 
where  such  rept^nancy  exists,  the  old  law  is  re- 
pealed only  pro  tanto  to  the  extent  of  the  repug- 
oancy.'^  But  an  act  imposing  different  rates  of 
dnty  "in  lieu"  of  those  formerly  imposed  is  a  repeal 
of  the  former."  The  rule  that  a  later  statute  which 
is  intended  as  a  complete  revision  of  the  subject 
operates  as  a  repeal  of  earlier  statutes  on  the  same 
subjeef  applies  to  customs  legislation.'*    But  re- 


gard must  be  had  to  all  other  rules  of  statutory  con- 
struction.*' A  treaty  may  operate  to  repeal  exist- 
ing tariff  duties.*' 

[i  18]  c.  Olaasification  of  Goods— (1)  In  Oen- 
enu.  The  imposition  of  a  duty  upon  an  article  by 
a  8peciflc>name  or  by  a  restrictive  provision,  the  lan- 
guage of  which  will  apply  only  to  articles  of  a  special 
class  or  kind,  will  determine  its  classification,  al- 
though elsewhere  in  the  act  general  terms  which 
otherwise  might  have  embraced  such  article  are 
used."  This  rale  applies,  although  the  effect  wdnid 
be  to  reduce  the  duty,*'  or  to  exempt,  the  artMe 
from  duty  altogether.**  But  this  rule  does  not  appQi 
where  a  legislative  intent  to  the  contrary  is'  clearlyX 
manifested,"*  which  may  be  done  by  the  use  of  eom-    > 


tlcular  construction  because  it  will 
result  In  Imposing  double  or  treble 
duties  on  an  article  by  adding  duties 
for  each  stage  that  it  Is  advanced  In 
manufacture.  Burditt,  etc.,  Co.  v.  U. 
a,  153  Fed.  67,  82  CCA  201  [rev  147 
Fed.  892].  (3)  The  comparatively 
lii^h  duties  Imposed  by  the  act  of 
1913,  upon  embroideries  and  the  com- 
paratively low  duty  Imposed  upon 
"embroidery  cottons,"  Indicate  a  con- 
gressional purpose  to  encourage  the 
embroidery  manufacturing  Industry 
of  this  country,  whether  by  hand  or 
by  machinery.  Straus  v.  U.  S.,  7 
Oust.   A.    414. 

[c]  Aztlola*  wUah  hav*  bean  rab- 
]teWI  to  aztnt  or  addltloiua  proosas 
of  mannfaotnxa  may  well  be  consid- 
ered as  Intended  to  be  subjected  to  a 
hlKher  duty  than  articles  upon  which 
less  work  has  been  expended.  Ar- 
nold V.  U.  S.,  147  U.  S.  494,  IS  SCt 
406,  37  ti.  ed.  253;  Glendlnning  v. 
U.  8..  182  Fed.  910;  U.  S.  v.  Eschwege, 
98  Fed.  600,  39  CCA  169;  Stlner  v. 
V.  8.,  5  Oust.  A.  246.  Compare  dictum 
Hadden  v.  Barney,  6  Wall.  (U.  Si) 
107.  18  L.  ed.  518. 

(d]  Th«  mora  valnabto  goods  (1) 
should  bear  the  heavier  duty.  U.  S. 
T.  Rlggs,  203  U.  S.  136,  27  SCt  39,  51 
U  ed.  127;  U.  S.  v.  OrasselU  Chemical 
Co.,  5  Oust.  A.  320;  U.  S.  V.  Wells,  1 
Cust.  A.  158.  (2)  But  this  l8  not 
necessarily  controlling.  U.  S.  v. 
Snow's  U.  S.  Sample  Express  Co.,  6 
Cnst  A.  120  (holding  articles  com- 
posed of  tuckings  subject  to  a  less 
rate  of  duty  than  tuckings). 

29.  In  re  Schallenberger,  72  Fed. 
491;  In  re  Guggenheim  Smelting  Co., 
126  Fed.  728,  61  CCA  646  [rev  121 
Fed.  153]  (holding  pure  metal  in  Im- 
ported lead  bullion,  not  metal  recov- 
ered in  smelting  and  refining,  to  be 
the  basis  of  ninety  per  cent  to  be  set 
aside  under  the  act  of  1897,  I 
29). 

30.  SaxonviUe  Mills  v.  Russell, 
lis  U.  S.  13.  6  SCt  237,  2»  L.  ed.  654; 
C.  S.  V.  Walker,  22  How.  (U.  S.)  299, 
16  L.  ed.  382;  U.  S.  V.  Lion,  17  How. 
(U.  S.)  98,  99.  15  Xj.  ed.  68;  U.  S.  v. 
Tricon,  17  How.  (U.  S.)  97,  15  t,.  ed. 
57;  tr.  S.  V.  Sixty-seven  Packages  of 
Dry  Goods.  17  How.  (U.  S.)  85,  15  L. 
ed.  54;  Stuart  v.  Maxwell.  16  How. 
(V.  S.)  150.  14  I.,  ed.  883;  Aldrldge  v. 
WlIllamB,  3  How.  (U.  S.)  9,  11  Ii.  ed. 
<69;  In  re  Secretary  of  Treasury,  71 
Fed.  505  [aft  76  Pfed.  742.  22  <3CA  627 
'app  dism  175  V.  S.  37,  20  SCt  19.  44 
L.  ed.  64)];  In  re  De  Long.  70  Fed. 
175  [aflt  76  Fed.  453,  22  CCA  274]; 
Wilson  V.  Spaulding,  19  Fed.  304; 
Clark  V.  Peaslee,  5  F.  Cas.  No.  2,881, 
1  Cliff.  545;  Morlot  v.  Lawrence,  17 
P.  C:as.  No.  9.815,  1  Blatchf.  608; 
Stalker  v.  Maxwell.  22  F.  Cas.  No. 
1J,28S.  3  Blatchf.  138;  U.  S.  v.  Cuba, 
25  F.  Cas.  No.  14,898.  2  Hughes  489- 
t.  s.  V.  Seventy-Bight  Cases  of 
Books,  27  F.  C!a8.  No.  16,25Sa,  2  Bond 
281;  U.  S.  v.  Twenty-Five  Cases  of 
Cloths,  28  F.  Cas.  No.  16,563,  Crabbe 
aSO;  Claflln  Co.  v.  U.  S.,  3  Cust.  A. 
401;  ShalluB  v.  tr.  S.,  1  Cust.  A.  666. 

[17  C.  J.— 36] 


[a]  Mtd«  amUUa. — The  duties  on 
filled  glass  boftles,  prescribed  by  the 
act  of  March  3,  1883  (22  SL  at  L.  495 
c  121  schedule  B),  were  not  repealed 
by  the  provision  of  the  Customs  Ad- 
ministrative Act  June  10,  1890  (26 
St.  at  L.  139  c  407  I  19),  that  the 
duty  on  ad  valorem  goods  shall  be 
assessed  upon  their  actual  market 
value,  Including  the  value  of  "all 
cartons,  cases,  crates,  boxes,  sacks 
and  coverings  of  any  kind."  U.  S.  v. 
Nicholls,  186  U.  S.  298.  22  SCt  918,  46 
li.  «d.  1173. 

31.  Fabbri  v.  Murphy,  S5  U.  S.  191, 
24  L.  ed.  468;  Wood  v.  U>  S.,  16  Pet 
(U.  S.)   342,  16  L.  ed.  987. 

[a]  If  two  i^vlslona  ar«  r«vii|r- 
aumt  in  a  customs  law,  the  later  wUl 
prevail.  Powers  v.  Barney,  19  F. 
Cas.  No.  11,361,  6  Blatchf.  202. 

39.  GOBsler  v.  Goodrich,  10  F. 
Cas.  No.  5,631,  3  Cliff.  71;  Washington 
Mills  V.  Russell.  29  F.  Cas.  No. 
17,247,  Holmes  246.  See  also  Gautler 
V.  Arthur,  104  U.  S.  S46.  26  L.  ed. 
773  [rev  10  F.  Cas.  No.  6,278,  IS 
Blatchf.   432]. 

33.  See  generally  Statutes  [36 
Cyc  1079]. 

34.  U.  S.  V.  Ranlett,  172  V.  S.  133, 
19  SCt  114,  43  L.  ed.  393;  U.  S.  v. 
Schoverllng,  146  U.  S.  76,  13  SCt  24, 
36  L.  ed.  893;  Saunders  v.  U.  S.,  114 
Fed.  42,  51  CCA  668;  Kent  v.  U.  S.,  73 
Fed.  680.  19  CCA  642  [aflC  68  Fed. 
536]. 

£a]  The  act  of  1913  was  designed 
to  be  a  complete  revision  of  the  tariff 
laws  of  the  country,  and  its  wording 
very  clearly  shows  that  It  was  in- 
tended as  a  substitute  for  all  prior 
tariff  legislation  not  saved  by  the  act 
Itself.  The  rule  seems  to  be  well  set- 
tled that  an  act  of  that  character 
must  be  held  to  have  repealed  all 
prior  laws  not  expressly  continued 
in  force  and  relating  to  the  same 
subject.  And  so  the  act  of  1913  re- 
pealed I  2  of  the  Canadian  reciproc- 
ity act  Dow  Co.  V.  U.  S.,  7  Cust.  A. 
343 

35.  Shallus  V.  U.  S.,  1  Cust.  A.  456. 

36.  Armstrong  v.  Bldwell,  124 
Fed.  690  (treaty  with  Spain  as  to 
Porto  Rico  and  the  Philippines); 
American  Sugar  Refining  Co.  v.  Bid- 
well.  124  Fed.  677;  In  re  One  Hundred 
and  Thirty  Four  Thousand  Nine  Hun- 
dred and  One  Feet  of  Pine  Lumber, 
18  F.  Cas.  No.  10.523,  4  Blatchf. 
182. 

[a]  Tha  radprooUy  traaty  wttk 
Oraat  Britain  of  June  5.  1864,  did 
not  operate  to  repeal  the  previous 
laws  as  to  penalties  and  forfeitures 
already  incurred,  but  only  to  suspend 
the  previous  statutes  after  a  given 
time  by  admitting  certain  enumerat- 
ed articles  free  of  duty.  In  re  One 
Hundred  and  Thirty-Four  Thousand 
Nine  Hundred  and  One  Feet  of  Pine 
Lumber,  18  F.  Cas.  No.  10,523,  4 
Blatchf.  182. 

37.  Chew  Hin^  Lung  v.  Wise,  176 
U.  S.  156.  20  SCt  320.  44  L.  ed.  412 
[rev  83  Fed.  162,  .27  CCA  494]:  Fink 
V.   U.  S.,   170   U.   S.    584,   18   SCt   770, 


42  L.  ed.  1153:  Bogle  v.  Magone,  162 
U.  S.  623,  14  set  718,  38  L.  ed.  574; 
American  Net,  etc.,  Co.  -9.  Worth- 
Ington.  141  U.  8.  468,  12  SCt  65,  85  L. 
ed.  821:  Seeberger  v.  Cahn,  137  U.  S. 
95,  11  set  28,  34  L.  ed.  599;  Robert- 
son V.  Glendlnning,  132. U.  S.  158,  10 
SCt  44,  33  L.  ed.  298;  Arthur  v.  Da- 
vies,  96  U.  S.  135,  24  L.'  ed.  810;  Ar- 
thur V.  StephanI,  96  U.  S.  125,  24  L. 
ed.  771;  Arthur  v.  Zimmerman,  96  U. 
S.  124,  24  L.  ed.  770;  Arthur  V. 
Unkart,  96  U.  S.  118,  24  L.  ed.  768; 
Arthur  v.  Lahey,  96  U.  S.  112,  24  L. 
ed.  766;  Movlus  v.  Arthur.  95  U.  S. 
144,  24  L.  ed.  420:  Homer  v.  Austin, 
1  Wall.  (U.  S.)  486,  17  L.  ed.  688; 
Roche  V.  U.  a,  116  Fed.  911;  Tllge 
V.  U.  S.,  ,115  Fed.  254;  Guiterman  v. 
U.  S.,  113  Fed.  994;  Battle,  etc.,  Chem- 
ists' Corp.  V.  U.  S.,  108  Fed.  216;  Lake 
Ontario  Fish  Co.  'v.  U.  S.,  99  Fed. 
551;  Koechl  v.  U.  S.,  91  Fed.  110,  33 
CCA  363;  Arbib  v.  U.  S.,  86  Fed.  121; 
In  re  Zante  Chirrants,  73  Fed.  183; 
U.  S.  V.  Field,  71  Fed.  613,  18  CCA 
225:  U.  S.  V.  Davis,  54  Fed.  147.  4 
CCA  251;  Hagedon  v.  Seeberger,  38 
Fed.  401  [app  dlsm  149  U.  S.  776,  13 
SCt  1047,  37  L.  ed.  962];  Stodder  v. 
Spalding.  24  Fed.  89  [aff  145  U.  S. 
654.  12  set  »88.  36  L.  ed.  847];  Dodge 
V.  Arthur,  7  F.  Cas.  No.  3,960  [aff 
101  U.  S.  34,  25  L.  ed.  948]:  Hutton 
V.  Schell,  12  F.  Cas.  No.  6,962;  Tong 
Duck  Chung  v.  Kelly,  24  F.  Cas.  No. 
14,093;  Brown  v.  U.  S.,  6  Cust.  A.  415; 
Wilson  v.  U.  S.,  6  Cust.  A.  265; 
Schade  V.  U.  S.,  5  Cust.  A.  465;  Goat, 
etc..  Import  Co.  v.  U.  S.,  5  Cust.  A. 
178;  U.  S.  V.  Haaker,  4  Cust.  A.  471; 
U.  S.  V.  Smith,  4  Cust.  A.  70;  Neu- 
man,  etc.,  Co.  v.  U.  S.,  4  Cust.  A.  64; 
Knauth  v.  U.  S.,  4  Cust.  A.  68; 
Knauth  v.  U.  S.,  2  Cust.  A.  479;  U.  S. 
V.  Duncan,  2  Cust.  A.  380;  Hensel  v. 
U.  S.,  2  Cust.  A.  221;  Brody  v.  U.  S., 
.2  Cust.  A.  15;  U.  S.  V.  Hatters'  Fur 
Exch.,  1  Cust.  A.  198;  U.  S.  v.  Sie- 
gle,  1  C^ist.  A.  32;  Santos  v.  Collector 
of  Customs,   26  Philippine  618. 

[a]  Vo  qnaatioa  of  xalatlva  spaoi- 
Boity  can  arise  between  a  paragraph 
of  the  tariff  law  proper  and  a  section 
of  the  administrative  part  of  the 
act.  Splelman  v.  U.  S.,  2  Cuet.  A. 
61. 

3a  Arthur  v.  Rheims,  96  U.  S.  143, 
24   L.  ed.  813. 

39.  Tong  Duck  Chung  v.  Kelly,  24 
F.  Cas.  Nd.  14,093. 

40.  Rosenberg  v.  U.  S.,  7  Cust.  A. 
213;  Brown  v.  U.  S.,  6  Cust.  A.  415; 
Cohn  V.  U-  S.,  4  Cust.  A.  378;  U.  S. 
V.  Duncan,  2  Cust.  A.  380;  U.  S.  v. 
Borgfeldt,  1  Cust.  A.  370. 

[a]  Tha  ao  Bomlna  nUa  (1)  im- 
plies that  sometimes  there  Is  reason- 
able ground  to  claim  that  merchan- 
dise is.  embraced  in  the  language  of 
more  than  one  paragraph,  and  its  ef- 
fect is  to  classify  such  merchandise 
under  the  one  which  more  precisely 
describes  it.  The  question  consid- 
ered Is  not  whether  one  overlaps  the 
other,  or  whether  one  is  a  genus  and. 
the  other  a  species,  although  inci- 
dentally   «lther    of    these    questions 
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prehenaive  words,"  such  as  in  a  provuion  ijnx>08- 
ing  countervaUing  duties.*'  The  addition  of  the 
phrase  "not  otherwise  provided  for"  or  "not  spe- 
cially provided  for"  to  a  specific  designation  does 
not  necessarily  show  an  intent  to  exclude  from  the 
specific  classification.*'  Under  some  circumstances 
language  describijag  a  class  may  hie  more  specific 
than  that  containing  a  designation  eo  nomine  and 
will  control  the  classification.**  The  descriptive 
phrase  "wholly  or  in  chief  value  of"  a  specified 
material  is  usually  more  specific  than  ' '  wholly  or  in 
part  of "  a  specified  material,*^  but  the  context  may 


may  arise;  but  the  controIUnK  factor 
is  always  whether  the  languagre  of 
the  one  describes  the  merchandise 
more  accurately  than  that  of  the 
other,  and  when  so  found,  unless 
something  appears  which  indicates 
that  it  was  the  intention  of  congress 
that  the  merchandise  should  be  clas- 
sified without  regard  to  the  eo 
nomine  rule,  it  is  applied.  Levi  v. 
U.  S.,  7  Cust.  A.  447.  (2)  The  rule 
of  eo  nomine  application  is  but  a  rule 
of  construction  designed  to  aid  in 
ascertaining  the  legislative  intent, 
and,  while  of  high  Importance,  la 
never  controlling  when  it  clearly  ap- 
pears that  congress  intended  a  par- 
ticular article  to  be  otherwise  claa- 
aiflable.  U.  S.  v.  Ducommun  Hard- 
ware Co.,  7  Cust.  A.  363.  (3)  It  does 
not  prevail  against  administrative 
construction  adopted  into  law.  Oous- 
slos  V.  U.  8.,  2  Cust.  A.  317.  (4)  The 
power  of  congress  to  select  and  to 
legislate  exclusively  ''for  a  group  of 
articles  and  to  rate  them  for  a  par- 
ticular duty  Is  unquestioned;  and 
when  that  purpose  Is  clearly  evi- 
denced by  all  pertinent  part^  of  the 
law,  it  becomes  the  duty  of  the  courts 
to  give  effect  to  that  Intent  even  In 
cases  where  other  competing  provi- 
sions may  be  more  speclflc  in  terms. 
U.  S.  v.  Park,  7  Cust.  A.  422.  (5) 
The  primary  or  eo  nomine  limita- 
tions embodied  In  competing  enu- 
merations, such  as  for  "woven  fab- 
,rlcs,  In  the  piece  or  otherwise,  of 
which  slllc  is  the  component  material 
of  chief  value,"  "women's  and  chil- 
dren's dress  goods  ,  .  .  composed 
wholly  or  In  part  of  wool,"  should 
control.  U.  S.  v.  Salfner,  7  Cust.  A. 
871. 

41.  Smith  V.  U.  8.,  6  Cust.  A.  40; 
Knauth  v.  U.  S..  1  Cust  A.  334. 

49.  Sonneborn  v.  IT.  8.,  1  Cust.  A. 
443. 

[a]  .  ninstratloii.— Although  paraf- 
fin is  free  of  duty,  according  to  one 
paragraph  of  the  act  of  1897,  paraffin 
oil  produced  from  petroleum  must  be 
taken  to  have  been  Included  by  In- 
tent In  par  626  of  that  act,  the  pro- 
viso to  which  makes  crude  petroleum' 
or  its  products  subject  to  a  counter- 
vailing duty,  and  to  be  dutiable  under 
said  par  626.  Sonneborn  v.  U.  S.,  1 
Cust.  A.   443. 

43.  Faxon  V.  Russell,  1S4  U.  S. 
644  mem,  14  SCt  1201  mem,  33  Ii.  ed. 
1091  mem;  Arthur  v.  Rhelms,  96  U. 
St  148,  24  L.  ed.  813;  Arthur  v.  Da- 
vies.  96  U.  S.  135.  24  L..  ed.  810;  Ar- 
thur ▼.  Lahey,  96  U.  S.  112,  24  L.  ed. 
766;  U.  S.  V.  Knauth,  150  Fed.  610: 
U.  8.  V.  Schwars,  140  Fed.  S02  [art 
140  Fed.  989  mem,  71  CCA  401  mem]; 
Hall  V.  U.  S.,  136  Fed.  774,  69  CCA 
494;  Thomas  v.  Wanamaker,  129  Fed. 
92,  63  CCA  594;  BLschoft  v.  U.  S.,  7 
Cust.  A.  138;  Loewenthal  v.  U.  S.,  6 
Cust.  A.  209;  Hecht  V.  U.  S..  5  Cust. 
A.  261;  Knauth  v.  V.  S.,  4  Cuat.  A.  58. 

[a]  The  phrase  "not  otherwls*  ipro- 
TMedler"  (1)  which  is  used  so  often 
in  the  tariff  acts  that  it  has  been  des- 
ignated the  "n.  o.  p.  f."  phrase  (U.  S. 
V.  Stearns,  79  Fed.  953,  25  CCA  256 
[aft  75  Fed.  838])  (2)  is  employed  out 
of  abundant  caution  that  nothing 
may  escape  duty  (Hmythe  v.  Flske, 
23  Wall.  (U.  S.)  374,  23  L.  ed.  47). 
(3)  A  general  designation  qualified 
by  such  phrase  should  yleM  to  a  spe- 


cific term  not  so  qualified.  U.  8.  v. 
Horrax,  1  Cust.  A.  142.  (4)  The 
sound  rule  is  that  where  two  provi- 
sions are  equally  applicable  the  pres- 
ence of  the  phrase  in  the  one  and  Its 
absence  from  the  other  determine  the 
classification  of  the  merchandise. 
Bischoff  V.  U.  S.,  7  Cuat.  A.  138;  U. 
S.  V.  Snow's  U.  S.  Sample  Express 
Co.,  6  Cust.  A.  120;  Hecht  v.  U.  S.,  5 
Cust.  A.  261,  263.  (5)  A  provision  for 
wearing  apparel  in  chief  value  of  cot- 
ton with  the  phrase  "not  specially 
provided  for"  Is  less  specific  than  a 
provision  for  all  wearing  apparel  in 
part  of  wool  without  restriction  or 
limitation.  Hecht  v.  U.  S.,  supra. 
(6)  The  presence  of  n.  s.  p.  f.  In  a  par- 
agraph advises  customs  authorities 
that  merchandise  otherwise  within 
It  may  be  classified  under  some  other 
paragraph,  and  if  the  other  para- 
graph contains  an  eo  nomine  provi- 
sion and  the  paragraph  In  which  n.  s. 
p.  f.  Is  found  Is  general  and  not  eo 
nomine,  the  former  controls.  BlschofT 
V.  U.  S..  7  Cust.  A.  138;  Hecht  v.  U. 
S.,  supra.  (7)  The  presence  of  the 
clause  in  each  of  two  competing  par- 
agraphs leaves  their  relative  applica- 
bility the  same  as  if  these  words  had 
not  been  employed.  U.  S.  v.  Salfner, 
7  Cust.  A.  371;  U.  8.  v.  McKesson,  7 
Cust.  A.  13.  (8)  In  such  case  the  ar- 
ticle Would  be  classed  under  that 
part  of  the  act  in  which  It  is  the 
more  specifically  enumerated.  Ma- 
theson  v.  U.  8.,  71  Fed.  894,  18  CCA 
143.  (9)  As  statutes  enacted  at  dif- 
ferent times  are  to  be  considered  as 
parts  of  one  composite  general  sys- 
tem of  customs  laws,  if  it  Is  evident 
In  an  act  that  congress  did  not  in- 
tend to  make  a  complete  enumera- 
tion, or  a  complete  revision,  of  the 
tariff  law  with  regard  to  that  par- 
ticular subject,  this  phrase  when 
used  may  be  held  to  refer  to  enu- 
merations in  former  tariff  acts.  Sax- 
onville  Mills  v.  Russell,  116  U.  S.  13, 
6  SCt  237,  29  L.  ed.  554.  (10)  On  the 
other  hand,  if  the  provision  in  which 
this  phrase  is  used  contains  a  very 
full  enumeration;  and  evidently  Is  in- 
tended to  be  exhaustive,  the  phrase 
"not  otherwise  provided  for"  will  be 
held  to  apply  not  to  preceding  acts 
which  may  not  have  been  present  in 
the  minds  of  the  draftsmen,  and  to 
which  there  was  no  necessity  to  re- 
fer, but  will  be  construed  as  Intended 
to  refer  to  the  preceding  enumera- 
tion in  the  same  provision  where  It 
is  found.  Smythe  v.  Flske,  23  Wall. 
(U.  S.)  374.  23  L.  ed.  47.  (11)  Where, 
however,  congress  uses  the  expres- 
sion, "not  otherwise  herein  provided 
for,"  the  word  "herein"  will  exclude 
any  reference  to  earlier  acts,  and 
will  be  held  to  refer  only  to  the 
tariff  act  in  which  the  expression  is 
found.  Miller  v.  VIetor,  127  U.  S. 
572.  8  SCt  l!f25,  32  L.  ed.  201;  Arthur 
V.  Butterfleld,  125  U.  B.  70,  8  SCt  714, 
31  I...  ed.  643;  DIeckerhoff  v.  Miller,  93 
Fed.  661,  35  CCA  526.  See  also  Coles 
V.  San  Francisco,  100  Fed.  442,  40 
CCA  478;  Zucker,  etc..  Chemical  Co. 
V.  Magone.  S7  Fed.  776.  (12)  Where 
congress,  having  provided  In  general 
terms  for  a  group  of  articles  which 
Includes  many  different  species  as 
"precious  stones,"  selects  by  name 
one  of  thode  species  and  prescribes 
that    manufactures   of   that   particu- 


make  the  phrase  "wholly  or  in  part  of"  the  more 
specific.*'  Where  a  general  taxiiff  provision  pre- 
scribes an  additional  duty  capable  of  application  to 
all  of  several  articles  enumerated  in  another  pro- 
vision, it  should  be  applied  to  all,  even  though  it 
may  operate  unequally.*^  The  fact  that  certain 
goods  never  had  been  manufactured,  or  that  certain 
articles  were  unknown  to  commerce  at  the  time  of 
the  passage  of  the  act,  will  not  exempt  them  from 
its  operation  if  they  clearly  fall  within  the  class 
contemplated  by  the  statute.*'^  The  provisions  in  a 
tariff  act  are  designed  for  the  future  as  well  as  for 
lar  species  shall  be  dutiable  at  a  dif- 
ferent rate,  as  "manufactures  of 
agate  not  specially  provided  for,"  it 
has  so  clearly  Indicated  Its  Intention 
to  withdraw  the  article  from  the  gen- 
eral group  as  soon  as  it  becomes  a 
completed  manufacture  that  the  ab- 
sence of  the  limiting  clause,  "not 
specially  provided  for,"  from  the 
group  provision.  Is  not  partlcularlv 
significant.  U.  S.  v.  Lorsch,  158  Fed. 
398.  86  CCA  34  [rev  152  Fed.-  591]. 
(13)  Hair  nets  are  not  dutiable  as 
wearing  apparel,  being  "specially 
provided  for"  as  "nets'  in  a  para- 
graph embracing,  by  the  expression 
"of  whatever  yarns,  threads,  or  fila- 
ments composed,"  merchandise  there- 
in enumerated  irrespective  of  mate- 
rial. Proctor  Co.  v.  U.  S.,  6  CusL  A. 
119.  (14)  Insertion  of  the  phrase  in 
the  provision  for  fut  skins  did  not 
take  sheepskins  with  the  wool  on  out 
of  the  fur  skin  classification  where 
they  had  been  put  by  executive  and 
judicial  construction.  U.  S.  v.  Heck- 
man,  1  Cust.  A.  272.  (15)  Articles 
should  not  be  classified  under  clauses 
for  articles  "not  otherwise  provided 
for,"  if  by  fair  construction  they  can 
be  embraced  within  a  specific  enu- 
meration. Hempstead  v.  U.  8.,  158 
Fed.  584,  86  CCA  42. 

,44.  Brennan  v.  U.  8.,  136  Fed.  743, 
69  CCA  395  [rev  129  Fed.  837]: 
Smith   V.   V.   S.,   6   Cust.   A.   40. 

46.  Liebenroth  v.  Robertson,  144 
U.  S.  35.  12  SCt  607,  36  L.  ed.  336; 
Hartranft  v.  Meyer,  135  U.  S.  237, 
10  SCt  751.  34  L.  ed.  110  [aff  28  Fed. 
358];  U.  S.  V,  Johnrfon,  157  Fed,  754. 
85  CCA  147;  U.  S.  V.  Slaxenger,  113 
Fed.  524;  Slaxenger  v.  U.  8.,  91  Fed. 
517;  Magone  v.  American  Trading 
Co..  57  Fed.  394.  6  CCA  407;  U.  8.  v. 
Vandegrlft.   3  Cust.  A.   161. 

[a]  Bole  •ppUsd^-Where  there 
are  operative  provisions  In  a  tariff 
act,  one  providing  a  duty  for  "manu- 
factures composed  of  mixed  mate- 
rials, in  part  of  cotton,  silk,  &c.,"  and 
in  another  act  a  clause  provides   ITor 


different  duty  upon  "manufactures 
of  which  silk  Is  the  component  part 
of  chief  value,"  the  latter  clause  w^ill 
be  considered  the  more  specific,  and 
the  two  phrases  will  be  construed  as 
follows:  "Goods  made  of  mixed 
materials,  cotton,  silk,  &c.,  shall  pay 
a  [specified  duty]  .  .  .  but  if  silk  Is 
the  component  part  of  chief  value. 
they  shall  pay  a  duty  of  fifty  per 
cent."  Solomon  v.  Arthur,  102  U.  S. 
208,   212,   213.  26  L.  ed.   147. 

46.  U.  S.  V.  Guthraan,  159  Fed. 
273  [aff  165  Fed.  1005,  91  CCA  6631 
(In  part  of  beads— In  chief  value  oi 
leather);  Wanamaker  v.  U.  S.,  120 
Fed.  16,  57  CCA  36;  U.  S.  v.  Altman. 
107  Fed.  15,  46  CCA  116  (wearing  ap- 
parel in  part  of  laces,  cotton  wearins 
apparel);  Bister  v.  U.  S..  69  Fed.  452, 
8  CCA  176;  Hecht  v.  U.  S.,  6  (Mat.  A. 
261  (In  part  of  wool — in  chief  value 
of  cotton);  U.  S.  v.  Vandegrlft,  3 
Cust.  A.  161  (cloth  in  part  of  wool — 
manufactures  in  chief  value  of  India 
rubber). 

47.  U.  S.  V.  Nash.  168  Fed.  401,  8S 
CCA  511    [rev  162   Fed.  -573]. 

48.  Pickhardt  v.  Merritt,  132  U.  S. 
252.  10  SCt  80,  88  I...  ed.  353;  New- 
man V.  Arthur,  109  U.  S.  182.  3  SCt 
88.  27  L.  ed.  888;  Smith  v.  Field,  105 
U.  S.  62,  26  t..  ed.  1007;  U.  8.  v.  Sehl- 
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tlie  present,  and  eover  all  importations  which  the 
definitionB  flt.«» 

[i  19]  (2)  Oommarcial  DesUEDation  Differing 
from  Ordinary  Meaning.  It  is  a  rule  g«nerally  rec- 
ognized that  congress  in  enumerating  articles  in  a 
customs  act  refers  to  them  by  the  names  by  which 
they  are  generally  known  commercially  in  our  mar- 
kets at  the  time  of  the  passage  of  the  act,***  unless 
it  appears  by  the  act  itself  that  d  different  meaning 


was  intended,''  or  nnless  the  article  designated  has, 
by  the  general  usage  of  the  trade  to  which  it  apper- 
tains, a  special  or  restricted  meaning,*'  or  has  been 
so  altered  or  adapted  to  special  purposes  as  to  come 
under  a  special  commercial  designation."'  It  is  nec- 
essary, however,  that  the  commercial  designation  be 
the  result  of  established  usage  which  was  definite, 
uniform,  and  general,**  at  the  time  of  the  passage 


bacb,  90  Fed.  708,  3S  CCA  277;  Mathe- 
son  V.  U.  8.,  to  Fed.  276;  Sheldon  v. 
U.  S.,  4  Cust.  A.  42;  U.  S.  v.  Qeorsla 
Pulp,  etc..   Mtg.  Co..   3   Cust.  A.    410. 

49.  Klots  V.  U.  S..  13»  Fed.  608,  71 
CCA  590   [aff  133  Fed.  808]. 

Sa  Goat,  etc..  Import  Co.  v.  U.  8., 
206  U.  S.  194,  27  SCt  634,  51  U  ed. 
1022;  Chew  Hlncr  LunK  v.  Wise,  176 
U.  S.  158.  20  SCt  320,  44  L.  ed.  412; 
U.  S.  V.  Buffalo  Natural  Gas  Fnel  Co., 
172  U.  S.  33»,  19  SCt  200,  43  L.  ed. 
469;  De  Jonse  v.  Magone.  189  U.  S. 
hti.  it  SCt  11*.  40  L.  ed.  280:  Patton 
T.  U.  S.,  169  U.  S.  600,  16  SCt  89,  40 
U  ed.  233;  Bogle  v.  Magone,  152  U. 
S.  623.  14  SCt  718,  38  L.  ed.  574;  Mad- 
dock  V.  Magone,  152  U.  S.  368,  14  SCt 
Hi,  38  L.  ed.  482;  Cadwalader  v.  2ieh, 
Ul  U.  S.  171.  14  SCt  288,  38  L.  ed. 
115;  Hedden  v.  Richard,  149  U.  8.  348, 
13  set  891.  37  U  ed.  763;  Plckhardt  v. 
Merrltt,  1S2  U.  H.  262,  10  SCt  80,  33 
L.  ed.  353;  Worthlngton  v.  Abbott, 
124  U.  S.  434,  8  SCt  662,  31  L,.  ed.  484 
[aff  20  Fed.  495};i  Schmleder  v.  Bar- 
ney, 113  V.  S.  646,  5  set  624,  28 
U  ed.  1130;  Greenleaf  v.  Goodrich, 
191  U.  S.  278,  25  L.  ed.  846;  Arthur  v. 
Oavies,  98  U.  8.  136.  24  L.  ed.  810; 
Arthur  ▼.  Lahey,  96  U.  8.  112,  24  L. 
ed.  766;  Arthur  v.  Morrison,  98  U. 
S.  108.  24  L.  ed.  764;  Arthur  v.  Cnm- 
mlng,  91  U;  S.  362,  23  L.  ed.  438;  Cur- 
tis V.  Martin,  3  How.  (U.  S.)  lOE,  11 
L.  ed.  516:  Elliott  v.  Swartwout,  10 
Pet  (U.  S.>  137,  9  L.  ed.  373;  U,  S.  V. 
One  Hundred  Twenty  Casks  of  Sugar, 
>  Pet.  (U.  8.)  277,  8  L.  ed.  944;  In  re 
Two  Hundred  Chests  of  Tea,  9 
Wheat.  (U.  8.)  430,  6  U  ed.  128;  U. 
8.  V.  NordUnger,  121  Fed.  690,  68  CCA 
428  [certiorari  den  191  U.  8.  676,  24 
SCt  848.  48  Li.  ed.  308];  Tiffany  v.  U. 
S.,  103  Fed.  619;  In  re  Hope,  etc.,  En- 
graving, etc.,  Co.,  100  Fed.  286;  In 
re  WIeland,  98  Fed.  99;  U.  S.  v.  Jonas, 
83  Fed.  167,  27  CCA  500;  In  re  Zante 
Currants,  73  Fed.  183;  In  re  Herrman, 
52  Fed.  9'41  [aff  56  Fed.  477,  5. CCA 
582];  Fox  V.  Cadwalader,  42  Fed.  209; 
Lamb  v.  Robertson,  38  Fed.  716;  Mc- 
Coy V.  Hedden,  38  Fed.  89;  Weilbach- 
er  V.  Merrltt,  37  Fed.  85;  Young  v. 
Spalding,  24  Fed.  22;  Ross  v.  Fuller, 
17  Fed.  224;  May  v.  Simmons,  4  Fed. 
*i»:  Bacon  v.  Bancroft,  2  P.  Cas.  No. 
714,  1  Story  341;  Cochrane  v.  Swart- 
out,  S  F.  Caa.  No.  2,928;  Famham  y. 
Bancroft,  8  F.  Cas.  No.  4,671:  Hutton 
T.  Schell,  12  F.  Cas.  No.  6,962;  Jnff- 
ray  v.  Murphy,  13  F.  Cas.  No.  7,172; 
Lee  V.  Lincoln,  16  F.  Cas.  No.  8,195,  1 
Story  610;  U.  S.  v.  Sarchet,  27  F.  Cas. 
.No.  16,224,  Gilp.  273;  Prltchard  v.  U. 
S.,  2  Cust.  A.  247.  See  Sonoma  Wine, 
etc..  Co.  V.  U.  8.,  123  Fed.  999;  Gabriel 
T.  U.  8.,  123  Fed.  296,  59  CCA  352  [aff 
114  Fed.  401].  See  also  Cohn  v.  Er- 
hardt,  44  Fed.  747,  748  (holding  "Ja- 
panned Ware  of  all  kinds"  to  Include 
articles  not  dealt  In  by  witnesses  ex- 
amined and  to  Include  hooks  and  eyes 
of  iron  coated  with  a  hard,  brilliant, 
black  varnish    known   as    "japan"). 

"First  and  foremost  of  the  rules 
of  construction  applicable  to  a  cus- 
toms revenue  measure  Is  the  primary 
one  that  the  words  of  the  legislative 
1>ody  must  be  considered  to  have  been 
used  In  conformity  with  the  customs 
and  usages  of  the  particular  trade. 
Commercial  designation  is  first  to  be 
ascertained,  and.  if  found  to  exist, 
held  to  control  the  application  of  the 
language  of  the  legislature."  Goat, 
"c.  Import  Co.  V.  U.  S.,  5  Cust.  A. 
178.  179. 

"Tariff  statutes  are  addressed  to 
the  common  understanding  and  speak 
In  the  langnace  of  the  common  peo- 


ple, unless  a  different  commercial 
meaning  is  shown,  although,  of 
course,  recourse  may  be  had  when 
necessary  to  technical  and  scientific 
works  to  elucidate  the  meaning."  U. 
S.  V.  Holland-American  Trading  Co., 
4  Cust.  A.  336,  387.  See  also  Roto- 
graph  Co.  v.  U.   8.,  1  Cust.  A.  82. 

[a]  MfMtm  tor  xxd: — "The  rule 
Is  based  upon  the  sound  principle 
that  customs  laws  are  drawn  In  view 
of  the  lay  understanding  (first)  of 
the  trade  subject  thereto,  and  (sec- 
ondly) for  the  information  of  mer- 
chants and  dealers  who  are  not  law- 
yers, and  perchance  may  not  be 
skilled  in  the  finesse  of  the  Bnglish 
language  and  who,  with  a  common 
lay  understanding,  will  be  completely 
informed  by  the  plain  words  of  the 
statute  as  drawn  by  Congress  what 
duties  are  levied  and  what  penalties 
they  may  expect  for  a  violation  of 
the  law."  U.  8.  v.  Wells,  1  Cust.  A. 
158,  182. 

[b]  Xnl*  •vpUaa_(l)  Merchan- 
dise not  performing  functions  of  a 
given  article  as  ordinarily  known 
may  be  dutiable  under  the  name  of 
such  article  because  so  designated 
ooramerclally.  Heller,  etc.,  Co.  v.  17. 
S..  124  Fed.  299;  Maltus  v.  V.  8.,  8 
Cust.  A.  378.  (2)  Descriptive  aa  well 
as  denominative  terms  are  within  the 
rule.  Arthur  v.  Cumming,  91  U.  8. 
362^  23  Li.  ed.  438;  Prltchard  v.  U.  S., 
2  Cust.  A.  247.  (3)  Commercial  des- 
ignation establishes  classification  for 
an  article  as  a  "toy."  Thanhauser  v. 
U.  S.,  159  Fed.  228.  (4)  Where  an  ar- 
ticle has  been  so  advanced-  by  sep- 
arate processes  as  to  be  adapted  for 
a  special  purpose  different  from  the 
original  purpose,  to  be  sold  to  a  dif- 
ferent class  of  persons,  and  to  be 
known  under  special  commercial  des- 
ignations. It  is  no  longer  Included  un- 
der the  original  commercial  designa- 
tion.    McLeod  v.  V.  S.,  75  Fed.  927. 

[c]  Th*  soUntUlo  or  botanical 
nam*  does  not  control  In  tariff  clas- 
sifications, at  least  In  the  presence 
of  an  applicable,  common  nomencla- 
ture. Tariff  laws  are  drawn  with 
reference  to  the  common  understand- 
ing, usually  indicated  by  lexicograph- 
ic definitions  of  a  term  as  ordinarily 
understood.  V.  8.  v.  Buffalo  Natural 
Gas  Fuel  Co.,  172  U.  S.  339,  19  SCt 
.200,  43  Li.  ed.  469;  American  Net,  etc., 
Co.  V.  Worthlngton,  141  U.  8.  468,  12 
SCt  56,  36  L.  ed.  821;  Morningstar  v. 
U.  S.,  159  Fed.  287:  Maltus  v.  U.  8., 
8  Cust.  A.  376;  U.  8.  v.  Jones,  6  Cust. 
A.  136,  137. 

[d]  Oommerdal  provp  aaiiM^— 
While  an  article  may  be  dealt  in  by 
a  specific  name  which  Indicates  it 
particularly,  a  group  of  such  articles 
may  be  known  commercially  by  a 
term  which  includes  them  all.  Drew 
V.  Orinnell,  115  U.  8.  477.  8  SCt  117, 
29  L.  ed.  453:  Naday  v.  U.  8.,  164 
Fed.  44.  90  CCA  462;  Lueders  v.  V. 
S.,  140  Fed.  970;  In  re  Herrman,  66 
Fed.  477,  6  CCA  682;  Sidenberg  v. 
Robertson,  41  Fed.  763;  Loewenthal 
V.  tJ.  8..  2  Cust.  A.  43. 

Bl.  tJ.  S.  V.  Morrison,  179  tJ.  S. 
456,  21  SCt  196,  45  L.  ed.  275;  Mad- 
dock  V.  Magone.  152  U.  S.  368,  14  SCt 
588,  38  Li.  ed.  482;  De  Forest  y.  Law- 
rence, 13  How.  (U.  8.)  274,  14  L.  ed. 
143;  Dunham  v.  U.  S..  150  Fed.  562, 
80  CCA  364;  Hahn  v.  U.  S..  131  Fed. 
1000  [aff  135  Fed.  349,  68  CCA  130]; 
In  re  Salomon.  48  Fed.  287;  Bailey  v. 
Schell,  2  F.  Cas.  No.  745,  5  Blatchf. 
196;  Roosevelt  v.  Maxwell,  20  F.  Cas. 
No.  12,034,   3  Blatchf,   391. 

[a]     The  rol*  ta  laapplioabl*  where 


the  language  used  in  the  statutes 
Is  unequivocal.  Newman  v.  Arthur, 
109  U.  S.  132,  3  SCt  88,  27  L.  ed.  883: 
Koch  v.  U.  S.,  8  Cust.  A.  634. 

[b]  ■tatamea.ts  contaiaed  la  «h« 
report  of  f  Mnata  conunlttM  to  show 
an  inferential  Intent  to  place  the  ar- 
ticle In  another  clause  are  insufficient 
to  affect  the  general  rule.  If  the  com- 
mercial meaning  clearly  Includes  the 
article.  In  re  Downing,  68  Fed.  470. 
6  CCA  576. 

aa.  Hedden  v.  Richard.  149  U.  8. 
346,  13  SCt  891,  37  L.  ed  788;  U.  8. 
V.  Massachusetts  Gen.  Hospital.  100 
Fed.  932,  41  CCA  114:  U.  8.  v.  Roess- 
ler,  etc..  Chemical  <3o.,  79  Fed.  313, 
24  CCA  604;  Kennedy  v.  Hartranft,  9 
Fed.  18. 

[a]  The  nesalaf  naed  batwMa 
partfM  whp  at*  enfagad  la  that  par- 
voalar  oooopatlon  as  the  busing  of 
their  lives  is  the  criterion,  and  not 
that  used  between  the  retail  dealer 
and  the  Individual  purchaser.  Lamb 
V.  Robertson,  38  Fed.  718;  Morrison 
v.  Miller,  37  Fed.  82. 

S3.  McLieod  t.  U.  S.,  76  Fed.  927: 
Overton  v.  U.  S.,  5  Cust.  A.  183.  Sea 
also  Wilkinson  v.  Greely.  29  F.  Caa. 
No.   17,872,  1  Curt.   439. 

M.  Sonn  V.  Magone,  169  U.  S.  417, 
16  SCt  87,  40  L.  ed.  203;  Maddock  v.' 
Magone,  152  U.  S.  368,  14  SCt  688, 
38  L.  ed.  482;  Berbecker  v.  Robertson. 
152  U.  S.  373,  14  SCt  690,  38  L.  ed. 
484;  Frame  v.  U.  8.,  143  Fed.  692 
[aff  149  Fed.  1022,  79  CCA  532]; 
Woolworth  V.  TJ.  S.,*113  Fed,  1007; 
Field  V.  U.  S.,  90  Fed.  412,  33  CCA 
138;  Claflln  v.  Robertson,  38  Fed.  92; 
Wilkinson  v.  Greely,  29  P.  Cas.  No. 
17,672,  1  Curt.  439;  U.  8.  v.  Snow's 
U.  8.  Sample  Express  Co.,  8  Cust.  A. 
477;  Masson  v.  U.  S.,  8  Cust.  A.  420; 
U.  S.  V.  Georgia  Pulp,  etc.,  Mfg.  Co., 
3  Cust.  A.  410;  U.  S.  v.  Burlington 
Venetian  Blind  Co.,  3  Cust.  A,  878; 
Acker  v.  U.  8.,  1  Cust.  A.  328;  V.  S. 
v.  Salomon,  1  Chist.  A.  246;  U.  S.  v. 
Kwong  Yuen  Shing,  1  Cust.  A.  14. 
See  U.  S.  V.  Myers,  1  Cust.  A.  267. 

[a]  Ordinary  maaalag  will  control 
clasaiflcatlon  unless  a  different  mean- 
ing "Is  fully  and  completely  under- 
stood and  accepted  throughout  the 
United  States  by  all  of  those  dealing 
wholesale  in  that  class  of  goods."  U. 
S.   V.  Wells,  1   Cust.  A.   168,   162. 

[b]  It  muat  iM  Shown  that,  prior 
to  th*  paaaar*  of  the  law,  such  term 
was  In  commerce  and  trade  at  all 
ports  and  trade  centers  of  the  coun- 
try a  well  known,  uniform,  and  unl- 
ver.<ially  accepted  designation  of  such 
particular  class  Carson  v.  Nixon, 
90  Fed.  409,  33  CCA  135. 

[c]  "Tagltlve  or  oooailOBal  !»• 
portations,  confined  to  a  particular 
season  of  the  year,  and  in  a  small 
way,  do  not  determine  the  commercial 
designation."  U.  S.  v.  Rosenstein,  1 
Cust.    A.    304,    308. 

[d]  The  aames  given  to  artlole* 
by  ratallars  puffing  their  wares  and 
by  the  women  who  buy  them  do  not 
control  in  the  classiflcation  of  mer- 
chandise under  the  tariff  laws,  and 
goods  are  not  classifiable  as  laqe  sim- 
ply because  they  are  usually  dealt  in 
by  the  retail  trade  In  this  country  as 
"lace"  articles,  Hesae  v.  TJ.  S.,  154 
Fed.  171  [rev  168  Fed.  407.  86  CCA 
517  (certiorari  den  210  U.  8.  434,  28 
SCt  762,  82  L.  ed.  1136)]. 

[e]  Mad*  to  order  arttclea, — 
Where  commodities  are  not  kept  in 
stock  nor  dealt  in  as  articles  of  gen- 
eral merchandise,  but  are  made  only 
to  the  order  of  those  requiring  them 
conditions  are  not  such  as  to  alio- 
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of  the  act;"  the  meaning  at  that  time  most  pre- 
vail,*' and  hence  the  commercial  designation  since 
the  passage  of  tlie  act  must  not  be  considered.'^ 
But  such  designation  in  use  at  the  time  the  statute 
was  enacted  'reaches  out  and  embraces  subsequent 
importations.*^  A  commercial  meaning  must  be  es- 
tablished by  evidence,*'  and  the  burden  of  proof  is 
upon  the  party  asserting  it.*"  Evidence  is  admissible 
to  show  that  a  term  used  in  the  statute  has  a  com- 
mercial meaning  different  from  its  ordinary  sig- 
nification,*^ and  to  show  what  articles  such  meaning 
includes;*^  but  evidence  as  to  the  commercial  mean- 


the  establishment  of  a  trade  deslKna- 
tlon.  Thomas  v.  Vandegiift,  162 
Fed.  645.  89  CCA  437  [all  163  Fed. 
691]. 

[f]  Tise—.  The  oommerctal  des- 
ignations "laces"  and  "lace"  are  not 
confined  to  lace  which  is  sold  by  the 
yard  only,  but  may  Include  articles 
made  of  lace.  U.  S.  v.  Van  Blanken- 
steyn,  91  Fed.  977. 

65.  Johnson  v.  U.  S.,  166  Fbd.  728. 
92  CCA  418  [alt  169  Fed.  189.  and  cer- 
tiorari den  214  U.  S.  611,  29  SCt  694, 
S3  Ii.  ed.  1062];  and  cas^s  supra  note 
60. 

86,  Auffmordt  v.  U.  S.,  7  Cust  A. 
56. 

57.  Curtis  V.  Martin,  8  How.  (U. 
8.)  106,  11  L.  ed.  516  [all  16  F.  Cas. 
No.  9,160];  U.  S.  v.  One  Hundred 
Twenty  Casks  of  Sugar,  8  Pet.  (U.  S.) 
277,  8  L.  ed.  944;  In  re  Two  Hundred 
Chests  of  Tea,  9  Wheat.   (U.  S.)   430, 

6  L.  ed.  128;  Alfred  Smith  Co.  T.  U. 
8.,  143  Fed.  691  [alT  149  Fed.  1023. 
79  CCA  631];  Robs  v.  Fuller.  17  Fed. 
224;  Christ  v.  Schell,  6  F.  Cas.  No. 
2,699;  Iiee  v.  Lincoln,  15  F.  Cas.  No. 
8,195,  1  Story  610. 

58.  IT.  S.  V.  Georgia  Pulp,  etc., 
Mfcr.  Co.,  3  Cust.  A.  410. 

[a]  Bide  appUed.— (1)  The  fact 
that  at  the  date  of  the  passage  of  a 
tariff  act  goods  of  a  certain  kind 
had  not  been  manufactured  does  not 
withdraw  them  from  the  class  to 
which  ,  they  belong,  where  the  lan- 
guage of  the  statute  clearly  and  fair- 
ly Includes  them.  Newman  v.  Ar- 
thur, 109  U.  S.  132.  3  SCt  88,  27  U 
ed.  883.  (2)  An  article  not  commer- 
cially known  in  this  country  at  the 
time  of  the  passage  of  a  tarltr  law, 
but  subsequently  Imported,  and  which 
In  fact  comes  within  the  proper  defi- 
nition of  a  slmjiar  article  then  known 
and  provided  for  In  the  act,  and 
which  Is  so  designated  commercially, 
is  entitled  to  be  classifled  as  such. 
Matheson  v.  U.  S.,  90  Fed.  276. 

59.  U.  S.  V.  Sheldon,  5  Cust.  A. 
171. 

[a]  JUdlolal  notice. — ^The  com- 
mercial designation  of  an  article  is 
not  a  matter  of  which  courts  can  take 
Judicial  notice  but  a  fact  to  be 
proved  by  evidence.  Seeberger  v. 
Schlesinger,  162  U.  S.  581,  14  SCt 
729.  38  L.  "ed.  560;  Maddock  v.  Ma- 
gone,  162  U.  S.  368,  14  SCt  688,  38 
L.  ed.  482;  American  Bead  Co.  v.  U. 
8.,  7  Cust.  A.  161:  Auffmordt  v.  U.  8., 

7  Cust.  A.  66;  U.  8.  v.  Borgfeldt,  1 
Cust.  A.  265. 

eo.  Straus  v.  U.  S.,  7  Cust.  A.  414; 
U.  S.  V.  Sheldon,  6  Cust.  A.  371  (the 
burden  of  proof  rests  upon  the  party 
asserting  commercial  designation); 
U.  S.  T.  Walter,  4  Cust.  A.  95. 

[a]  Vrenunptfon — The  commer- 
cial and  ordinary  use  will  be  pre- 
sumed to  be  the  same  unless  the  con- 
trary is  shown.  Maddock  v.  Magone, 
162  U.  8.  368.  14  SCt  588,  38  L.  ed. 
482;  Schmleder  v.  Barney,  113  U.  S. 
646,  5  SCt  624,  28  L.  ed.  1130;  Swan 
V.  Arthur,  103  U.  S.  597,  26  L.  ed. 
625;  American  Bead  Co.  v.  U.  S.,  7 
Cust.  A.  161;  U.  8.  V.  Walter,  4  Cust. 
A.  96;  U.  8.  v.  Salomon,  1  Cust.  A. 
246. 

61.  Robertson  v.  Salomon.  180  tl. 
S.  412,  9  SCt  659.  32  L..  ed.  996;  Mills 
V.  Robertson.  147  Fed.   634. 

[a]     Bftaot    of    prior     deolaloa^*- 


Elther  party  may  establish,  it  he  can 
by  proper  proof,  what  he  conceives  to 
be  the  commercial  meaning  of  a  tar- 
iff term,  even  though  it  may  differ 
from  the  commercial  meaning  which 
has  been  attached  thereto  judicially 
In  another  case  litigated  by  a  differ- 
ent Importer.  A  commercial  mean- 
ing established  in  one  case  will  not 
be  conclusively  presumed  to  exist  in 
another  case  where  the  parties  are 
not  the  same.  Straus  v.  U.  S..  7  Cust. 
A.  414. 

6a.  Mills  V.  Robertson,  147  Fed. 
684. 

[a]  Qna«tioii<  of  flM*^-(l)  What 
name  an  article  falls  within  the 
meaning  of  is  a  question  of  fact. 
Mendelson  v.  U.  S..  1  Cust.  A.  346. 
(2)  Its  name  is  not  determinative  of 
the  question  of  fact  whether  an  ar- 
ticle Is  the  particular  article  of  the 
tariff.  Cassett  v.  U.  S.,  2  Cust.  A. 
466. 

[b]  Bvidano*. — (1)  Evidence  as  to 
a  commercial  term  used  in  a  tariff 
act  must  be  given  as  of  the  time  of 
the  passage  of  the  act.  Johnson  v. 
U.  S.,  166  Fed.  728,  92  CCA  418  [aff 
159  Fed.  189,  and  certiorari  den  214 
U.  S.  611,  29  SCt  694,  63  L..  ed.  1062]. 
See  also  cases  supra  notes  60,  55- 
57.  (2)  The  claim  of  commercial  des- 
ignation may  be  negatived  by  testi- 
mony of  persona  selling  simi- 
lar goods.  Masson  v.  U.  8., 
3  Cust.  '  A.  420.  (3)  Testimony 
that  thread  used  in  machine 
embroidering  was  not  "embroidery 
cottons"  was  Insufficient  where  it  ap- 
peared that  the  witnesses  had  never 
seen  the  thread  or  yarn  used  in  ma- 
chine embroidery,  and  had  no  famili- 
arity with  the  article  in  question. 
Loeb  V.  U.  8.,  143  Fed.  698  [rev  160 
Fed.  327,  80  CCA  211].  (4)  To  war- 
rant a  finding  that  Imports,  otherwise 
not  toys,  are  commercially  known  as 
such,  there  must  be  proof  of  a  usage, 
definite,  uniform,  and  general,  and 
not  partial,  local,  or  personal;  and 
testimony  of  employees  of  an  import- 
ing retail  house  whose  knowledge  is 
confined  to  what  has  been  known  or 
done  by  such  house  is  not  enough. 
Woolworth  V.  U.  S.,  113  Fed.  1007. 
(5)  It  Is  not  the  designation  used  in 
dealings  between  retailer  and  con- 
sumer. Stewart,  etc.,  Co.  v.  U.  8.,  113 
Fed.  928  [rev  107  Fed.  267].  (6)  On 
the  question  of  whether  certain  im- 
ported openwork  articles  were  "em- 
broideries," within  the  meaning  of 
a  tariff  act,  the  only  evidence  was  the 
testimony  of  a  clerk  of  the  import- 
ers testifying  in  their  behalf,  who 
had  never  bought  or  sold  embroider- 
ies, and  whose  only  knowledge  was 
as  to  the  designation  of  the  goods  In 
the  linen  trade.  This  testimony  was 
Insufficient  to  establish  the  commer- 
cial scope  of  the  expression"  embroid- 
eries," or  to  prove  that  the  goods, 
although  embroidered  in  fact,  were 
not  embroidery  In  a  commercial 
sense.  Neuss  v.U.  S.,  142  Fed.  281. 
(7)  Evidence  of  one  dealer  limited 
to  his  own  usage  insufficient  to  es- 
tablish commercial  designation.  Ber- 
becker  v.  Robertson,  152  U.  8.  878, 
14  SCt  690.  38  L.  ed.  484.  (8)  Upon 
the  particular  record,  testimony  of 
one  witness  held  insufficient.  V.  8. 
v.  Wakem,  6  Cust.  A.  385:  IT.  8.  v. 
Oberle,  1  Cust.  A.  627.    (9)  Catalogues 


ing  of  a  term  is  inadmissible  unless  such  meaning  is 

different  from  the  ordinary  dictionary  meaning  of  the 

term,  or  its  meaning  in  common  speech.**    For  the 

meaning  of  words  in  common  speech  it  is  proper  to 

refer  to  dictionaries.'*    They  are  not,  however,  the 

sole  fountain  of  authority.**  Technical  and  sci^tifie 

works  may  be  referred  to.'*    Terms  which  had  no 

commercial  meaning  at  the  time  they  were  used  in  a 

tariff  statute  must  be  construed  in  accordance  with 

their  plain,  natural  meaning.'^ 

[$  20]     (3)    Oondition  at  Time  of  Importation. 

It  is  a  rule  recognized  by  the  courts  that,  where  the 

designed  to  give  information  to  the 
trade  are  of  no  value  in  fixing  com- 
mercial designation.  Austin  v.  U.  S., 
6  Cust.  A.  9. 

63.  U.  S.  V.  Nordlinger,  121  Fed. 
690,  58  CCA  438  [rev  116  Fed.  828, 
and  certiorari  den  191  IT.  8.  675,  24 
SCt  848,  48  L.  ed.  308]. 

[a]  Beaaoa  for  mle^d)  The  or- 
dinary meaning  of  a  word  in  the  tar- 
iff is  matter  of  law  within  judicial 
knowledge.  Sonn  v.  Magone,  169  XT. 
8.  417,  16  SCt  67,  40  L.  ed.  203;  Sal- 
tonstall   V.   Wiebusch,   156   U,    S.    601, 

15  SCt  476,  39  L.  ed.  649;  Cadwalader 
V.  Zeh,  151  U.  S.  171,  14  SCt  288, 
38  L.  ed.  115;  Nix  v.  Hedden,  149  U. 
8.  304,  13  SCt  881,  37  L.  ed.  746;  Mar- 
vel V.  Merrltt,  116  U.  S.  11,  6  SCt 
207.  29  L.  ed.  660.  (2)  "The  ordinary 
signification  of  the  words  of  common 
speech  ...  Is  a  matter  of  law  with- 
in the  judicial  knowledge  and  Is  not 
usually  made  the  subject  of  proof." 
United  Cigar  Stores  Co.  v.  U.  S., 
4  Cust.  A.  66,  69.  To  same  effect 
American  Bead  Co.  v.  U.  S.,  7  Cust. 
A.   18. 

64.  -Patton  V.  U.  8.,  169  U.  8.   600, 

16  SCt  89.  40  L.  ed.  233;  Nix  v.  Hed- 
den. 149  U.  S.  304,  13  SCt  881,  37  L. 
ed.  746;  Marvel  v.  Merrltt,  116  U.  S. 
11,  6  SCt  207,  29  L..  ed.  660;  U.  S.  v. 
Nordlinger,  121  Fed.  690,  58  CCA  438 
[certiorari  den  191  U.  S.  676,  24  SCt 
848.  48  I.,  ed.  308];  Milne  v.  U.  8.,  116 
Fed.  410. 

[a]  The  ordlaair  dlottoaaiy  aiaMi- 
laf  will  govaia.  where  the  term  can- 
not be  shown  to  have  a  different  com- 
mercial meaning.  Milne  v.  U.  S.,  116 
Fed.    410. 

65.  Bour  v.  U.  S.,  91  Fed.  5SS;  Nix 
V.  Hedden,  89  Fed.  109  [aff  149  XJ.  8. 
304,  13  set  881.  37  L..  ed.  746];  Top- 
lltz  y.  Hedden.  33  Fed.  617  [aff  146 
U.  8.  252,  18  SCt  70.   36   L.  ed.   961]. 

66.  U.  8.  V.  Holland-American 
Trading  Co.,  4  Cust.  A.  836;  Roto- 
graph  Co.  v.  XT.  S.,  1  Cust.  A.  82. 

67.  U.  8.  v.  Buffalo  Natural  Oas 
Fuel  Co..  172  U.  S.  339,  19  SCt  200. 
43  L.  ed.  469;  Robertson  v.  Salomon. 
130  U.  S.  412.  9  SCt  669.  32  L.  ed.  996; 
Tiffany  v.  U.  S.,  103  Fed.  619;  Bour 
V.  U.  8.,  91  Fed.  633;  U.  8.  v.  Wells.  1 
Cust.  A.  168,  162. 

[a]  Svls  applied,— Such  enumera- 
tions as  "lithographic  prints  from 
stone,  xlnc,  aluminum,  or  other  ma- 
terial," and  "fruits  preserved  in 
sugar,  molasses,  spirits,  or  in  their 
own  Juices,"  are  not  denominative,  or 
trade  phrases,  and  are  to  be  taken 
In  their  ordinary  signification. 
Knauth  v.  U.  S.,  156  Fed.  144;  Knauth 
V.  U.  8.,  1  Cust.  A.  422,  424;  Acker  v. 
U.    S.,    1    Cust.    A.    828. 

[b]  Telvet  and  plnali. — No  rule 
exists  In  trade  or  commercial  usage 
declaring  that  fabrics  having  a  pUe 
of  three  and  five-tenths  millimeters 
or  less  In  length  should  be  regarded 
as  velvets,  and  of  over  three  and  five-' 
tenths  millimeters  as  plush.  U.  S.  v. 
Sllbersteln.  163  Fed.  965. 

[c]  '■aiasswarsi,''  in  the  provision 
for  "blown  glassware,"  is  not  a  term 
of  general  commercial  designation. 
U.  S.  V.  Durand.  137  Fed.  888,  69  CCA 
566   [aff  127  Fed.  624]. 

[d]  Bnbber  spongea  not  "sponges," 
although  called  so  in  the  trade.     Al- 

,  fred  Smith  Co.  v.  U.  S.,  148  Fed.   691 
[aff  149  Fed.   1022,   79  CCA  631]. 


For  later  oaMs,  dsvelopneata  and  ofcaafea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  20-21] 


CUSTOMS  DUTIES 


[17  C.  J.] 


use  of  an  article  is  not  intended  to  be  the  test  by 
irbich  its  classification  is  to  be  governed,*^  its  duti- 
able classification  mast,  iu  order  to  produce  uni- 
formity, be  determined  by  an  examination  of  it  in 
the  condition  in  which  it  is  imported.**  This  rule 
precludes  constructive,  separation  of  the  constituent 
parts  or  elements  of  completed  articles,  either  for 
classification  or  valuationJ"  But  combination  ar- 
ticles, or  goods  in  separate  parts,  although  invoiced 
as  entireties,  may  for  dutiable  purposes  be  segre- 
gated and  the  different  parts  may  be  rated  for  duty 
under  separate  provisions  applicable  to  such  parts.''^ 
So  where  some  parts  are  dutiable  and  other  parts 
are  free,  duty  may  be  taken  on  the  dutiable  parts 
only;  not  on  the  article  as  an  entirety.''^  An  ar- 
ticle, such  as  a  machine,  may  be  dutiable  as  an  en- 
tirety, although  imported  in  separate  packages  or 
parcels,  and  requiring  labor  and  adjustment  in 
assembling  the  p«urts  '*  unless  so  much  labor  is  re- 
quired as  to  amount  to  the  manufacture  of  an  article 
of  which  the  imported  component  parts  properly 
may  be  deemed  the  raw  material,  and  dutiable  as 
such.'*  Where  separate  complete  articles  are  tem- 
porarily fastened  together  merely  for  eonvenience 
in  packing  and  transportation  they  retain  for  cus- 


toms purposes  the  same  classification  that  thej^ 
would  have  if  imported  individually.''  In  case  of 
confusion  of  goods  subject  to  different  classifications, 
according  to  certain  prescribed  conditions,  where 
such  conditions  are  not  determinable  by  the  customs 
officers  on  inspection,  the  collector  may  assess  duty 
at  the  highest  rate  which  the  circumstances  will  war- 
rant, leaving  it  to  the  importer  to  inform  the  col-i 
lector  of  the  true  conditions  by  satisfactory  evi- 
dence;'' and  should  free  goods  be  indiscriminately 
mixed  with  dutiable  goods,  iii  the  absence  of  the 
requisite  proof  from  the  importer,  all  should  be  sub- 
jected to  the  rate  applicable  to  the  dutiable  goods."'; 
But  even  though  it  may  be  impracticable  to  make  a 
physical  separation  of  tlie  different  classes  of  goods 
at  the  time  of  importation,  it  nevertheless  will  be 
BufBcient  for  duty  purposes  to  show  the  quantities 
subject  to  each  classification,  regardless  of  their  in-' 
termingled  condition.'^  Intent  is  not  an  element, 
and  goods  may  be  so  manufactured  as  to  subject 
them  to  lowest  duties."  As  long  as  no  deception  is 
practiced  and  the  goods  are  truly  invoiced  and  freely 
and  honestly  exposed  to  the  customs  officers  for  ex- 
amination, no  fraud  is  committed.** 
[f  21]     (4)    Determinable  by  Oomponent  Mate-: 


68.  See  Infra  I  S2. 

69.  U.  S.  V.  Citroen,  223  U.  3.  407, 
32  set  2B9,  56  L.  ed.  «86;  DwlRht  v. 
Merrltt,  140  U.  S.  213,  U  SCt  768.  36 
U  ed.  450;  Magrone  v.  Luckemeyer. 
139  U.  S.    612.    11   SCt   651,   35    L.   ed. 

-298;  Seebereer  v.  Farwell,  139  U.  S. 
608,  11  SCt  650,  35  L.  ed.  297;  Worth- 
ington  V.  Robbtns.  139  U.  S.  .337,  11 
SCt  581,  36  L.  ed.  181;  .Merrltt  v. 
Welsh.  104  U.  S.  694,  26  L.  ed.  896; 
Cuccio  Dl  G.  V.  U.  S..  172  Fed.  304; 
U.  S.  V.  Hubert.  171  Fed.  69,  96  CCA 
173;  U.  S.  V.  Wotton,  63  Fed.  344,  3 
CCA  553;  TJ.  S.  v.  Nichols,  46  Fed. 
359;  Paturel  v.  Robertson,  4X  Fed. 
329  [app  dlsm  140  U.  S.  695  mem,  11 
SCt  1027  mem,  35  L.  ed.  603  mem]; 
U.  S.  V.  Cook,  26  F.  Cas.  No.  14,862,  1 
Spra^ue  213;  Grlnnell  v.  Reg.,  16  Can. 
S.  C.  119.  See  also  Jessup,  etc..  Pa- 
per Co.  V.  Cooper,  46  Fed.  186;  U.  S. 
V.  Levitt,  26  F.  Cas.  No.  16,594,  1  NT 
LesObs  92. 

70.  U.  S.  V.  Rlggs,   203  U.  8.  136, 

27  SCt  39.  51  L..  ed.  127;  U.  S.  v.  Auto 
Import  Co„  168  Fed.  242,  93  CCA  456; 
Wanamaker  v.  Cooper,  69  Fed.  465; 
Qualntance  v.  TJ.  8.,  2  Cust.  A.  215; 
Consolidated  Kansas  City  Smelting, 
etc.,  Co.  V.  U.  8.,  X  Cust.  A.  472;  U.  8. 
T.  Vietor,  1  Cust.  A.  297;  Moore  v.  U. 
S..  1  Cust.  A.  116;  Sprungll  v.  Collec- 
tor of  Customs,  12  Philippine  257. 

[a]  nUsA  botUas,  with  out  ClBM 
stoppen,  the  bottle  neck  and  the 
stopper  being  ground  to  fit  each  other 
and  the  stopper  not  being  capable  of 
use  in  any  other  bottle,  are  dutiable 
as  entireties  rather  than  separately 
from  the  stoppers.  Park  v.  U.  S., 
174  Fed.   831. 

71.  In  re  Crowley,  56  Fed.  283,  5 
CCA  109  raff  50  Fed.  466];  U.  8.  v. 
Borgfeldt  Co.,   7  .Cust.  A.  J67. 

[a]  Bnl*  •ppllM:  (1)  To  lead 
oencila  with  metal  holders.  U.  8.  v. 
Borgfeldt  Co..  7  Cust.  A.  367.  (2) 
To  pens  and  penholders.  Matter  ot 
Hellbmnn,  Treas.  Deo.  14762;  Matter 
of  Norrls,  Treas.  Dec.  22378;  Matter 
of  Borgfeldt,  Treas.  Dec  23214.  (3) 
To  oil  paintings  In  frames.  U.  S.  v. 
Hfnsel,  98  Fed.  418,  39  CCA  121 
'where  the  decision  rested  on  a  long 
established  practice  of  the  treasury 
department).  (4)  To  wool  robes. 
part  being  embroidered  and  part 
Plain.  In  re  Crowley,  60  Fed.  465 
[aff  55   Fed.    283,    6   CCA  109]. 

72.  Hlllhouse  V.  U.  8..  162  Fed. 
163,  81  CCA  416  frev  142  Fed.  303, 
and  certiorari  den  208  TT.  S.  615  mem, 

28  SCt  568  mem,  62  L.  ed.  646  mem] 
'automobile  repaired  abroad  with 
wme  new  parts);  Denike  v.  U.  S.,  6 
Cust.  A.  364  (American  wheels  and 
>xle9   and    foreign    tires,    the    latter 


repaired  abroad).  But  see  Wana- 
maker v.  Cooper.  69  Fed.  465  (where 
"furnished  needle  cases"  were  classi- 
fied "as  integral  articles  according 
to  their  components  of  chief  value"). 

73.  U.  S.  V.  Leigh,  159  Fed.  314. 

[a]  ninatnrttoiia. — The  Importa- 
tion in  one  shipment  of  all  the  essen- 
tial parts  of  a  marine  engine,  al- 
though such  parts  are  unassembled, 
is  an  importation  of  a  marine  engine. 
All  the  parts  of  a  marine  engine  ex- 
cept brushes,  filter  box,  connecting 
pipe  from  receiver  to  condenser,  and 
bolts  to  fasten  it  to  its  foundation, 
constitute  a  complete  marine  engine. 
U.  S.  V.  Outerbridge,  7  Cust.  A.  223. 

74.  U.  S.  V.  Leigh,  159  Fed.  814. 
[a]     Bui*  appUed. — (1)  Where  the 

statute  having  imposed  one  rate  of 
duty  upon  shotguns,  and  a  different 
rate  upon  manufactured  articles  or 
wares  not  provided  for  and  composed 
in  part  of  iron  and  steel,  the  question 
arose  as  to  whether  an  Importation 
of  finished  shotgun  stocks,  with  locks 
and  mountings,  should  be  assessed 
as  shotguns  or  as  articles  composed 
In  part  of -iron  and  steel.  It  appeared 
from  the  evidence  that  this  importa- 
tion was  ordered  from  one  manufac- 
turing establishment,  while  the  bar- 
rels evidently  Intended  for  the  same 
were  to  be  obtained  from  another 
firm,  with  the  expectation  that  the 
two  should  be  put  together  and  sold 
as  shotguns.  It  was  held  that  the 
intent  of  the  importer  to  put  the  gun- 
stocks  with  the  barrels  separately 
Imported  could  not  affect  the  rate  of 
duty  on  the  gunstocks  as  a  separate 
Importation,  and  that  they  were  not 
therefore  dutiable  as  firearms.  U.  S. 
v.  Schoverling,  146  U.  S.  76.  18  SCt 
24,  36  Ij.  ed.  893.  (2)  The  mere  fact, 
however,  that  gunstocks  are  separate- 
ly packed  from  the  barrels  before  im- 
portation cannot  chance  the  dutiable 
character  of  the  goods,  where  they 
are  shipped  by  the  same  vessel  for 
the  same  importation  and  entered  at 
the  same  customhouse.  Under  such 
circumstances  the  parts  would  be  du- 
tiable as  a  whole,  and  must  be  as- 
sessed as  firearms.  U.  S.  v.  Irwin, 
78  Fed.  799,  24  CCA  349.  (3)  Where 
a  statute  Imposed  a  duty  on  musical 
instruments,  but  not-  the  same  duty 
on  parts  of  musical  instruments,  it 
was  held  that  pieces  of  ivory  for 
the  keys  of  pianos  and  organs,  to  be 
used  exclusively  for  such  musical 
instruments,  and  made  for  such  pur- 
poses, were  not  dutiable  as  musical 
Instruments,  but  must  be  classed  as 
manufactures  of  Ivory.  Robertson  v. 
Gerdan.  132  U.  8.  464,  10  SCt  119,  S3 
li.  ed.   403.     (4)   Cigarette  papers  in 


one  package,  and  the  book  forms 
therefor  In  another,  were  dutiable 
collectively  as  smokers'  artlcleet 
Isaacs  V.  Jonas,  148  U.  S.  648,  13  SCt 
677,  37  Ii.  ed.  696. 

76.  U.  S.  v.  Hubert,  171  Fed.  69, 
96  CCA  173. 

76.  Buehne  Steel  Wool  Co.'  v.  U. 
S..  159  Fed.  107.  86  <XA  297  [certld 
rari  den  210  U.  8.  485.  28  SCt  163,  6i 
L.  ed.  1137]. 

[a]  nivatxatloa.— Although  part 
of  an  importation  might  be  sut>Ject  to 
a  lower  rate  of  duty  than  the  rev 
mainder,  such  differentiation  is  pre- 
cluded, where  the  identity  of  such 
part  is  not  proved,  and  the  impor- 
tation must  be  treated  as  a  whole. 
Ellison  V.  U.  8.,  142  Fed.  732,  74  CCA 
64  (aff  136  Fed.  969,  and  certiorari 
den  202  U.  8.  615  mem,  26  SCt  7<t 
mem,  60  L.  ed.  1172  mem]. 

77.  U.  8.  V.  Ranlett.  172  U.  8.  ISS; 
19  SCt  114,  43  L.  ed.  S93;  Well  V.  V. 
8.,  116  Fed.  592;  U.  8.  v.  Brewer,  92 
Fed.  343,  34  CXIA  390;  Locke  v.  U.  8.^ 
16  F.   Cas.   No.   8,442.   2  aiff.   674. 

78.  U.  S.  V.  Bond,  161  Fed.  165; 
IT.  8.  V.  Waterhouse,  1  Cust.  A.  363. 

[a]  Bala  appllM, — An  importa? 
tion  consisted  of  a  mixture  of  bitu- 
minous coal  and  slack,  in  the  propor- 
tion of  about  two  to  one,  and  it  was 
held  that  the  two  classes  of  mer- 
chandise should  be  subjected  to  the 
rates  of  duty  respectively  provided 
therefor  In  the  tariff,  on  the  basis  of 
this  proportion,  regardless  of  their 
Intermingled  condition;  that,  as  such 
proportion  could  te  fixed  by  the  use 
of  scale  and  screen  on  a  single  tub. 
the  law  would  not  cast  on  the  im- 
porter the  burden  of  the  useless  sep- 
aration of  the  two  kinds  of  coal.  U: 
S.  V.  Bond,  161  Fed.  165. 

79.  Magone  v.  Luckemeyer,  139  IT. 
8.  612.  11  SCt  651,  36  L.  ed.  298;  See- 
berger  v.  FarweU.  139  U.  S.  608,  11 
SCt  650,  35  L.  ed.  297;  Stone  v.  U.  S., 
147  Fed.  603;  Hunter  v.  IT.  S.,  143  Fed. 
914;  Johnson  v.  U.  S.,  123  Fed.  897; 
In  re  Blumenthal,  51  Fed.  76. 

80.  U.  S.  V.  Citroen,  223  U.  8.  407, 
32  SCt  269,  56  L.  ed.  486;  Falk  v.  Rob- 
ertson, 137  U.  S.  225.  11  set  41,  34 
L.  ed.  645;  Merrltt  v.  Welsh.  104  IT.  8. 
694.  26  L.  ed.  896. 

[a]  ninstratloii. — A  collector  ot 
customs  excluded  goods  which  had 
been  cheaply  appliqu6d  from  a  tariff 
provision  for  "appIlquM"  articles,  on 
the  ground  that  the  appllqu6  feature 
was  added  to  secure  a  rate  of  duty 
lower  than  would  be  applicable  if 
they  were  imported  plain.  But  It  was 
held  that,  as  the  greater  portion  of 
the  goods  were  sold  in  the  condition 
In  which  imported,  and  the  appIlquA 
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TiaL  The  general  rule  is  that,  when  a  statute  im- 
poses duty  upon  an  article  as  "made  of,"  "com- 
posed of,"  OP  "manufactured  of"  a  specified  ma- 
terial, without  declaring  to  what  extent  it  must  he 
of  that  material,  it  at  least  is  confined  to  merchandise 
of  which  the  specified  material  is  the  component 
of  chief  value.'*  Such  provisions  may  mean  wholly, 
or  substantially  entirely,  of  the  specific  material.*' 
Provisions  without  such  words  as  "made  of"  or 
"composed  of"  may  carry  the  chief  value  rule." 
Whether  merchandise  composed  in  part  of  a  specified 
material  may  be  classified  as  of  that  material  when 
it  is  not  the  component  of  chief  value,  but  the  pre- 
dominant material,  has  been  questioned  by  the 
courts.**  "Composed  wholly  of"  does  not  neces- 
sarily exclude  some  other  material  as  a  component.*" 
Composed  "in  part  ot,"  requires  that  the  particular 
material  shall  constitute  a  substantial  part  of  the 
article.** 


[i  22]  (5)  Dependent  npon  Use.  With  r^^d 
to  some  articles  congress  may  make  the  aetoal  use 
to  which  they  may  be  put  the  test  by  which  their 
classification  is  to  be  governed.*^  Where  the  schedule 
within  which  an  article  should  fall  is  uncertain,** 
the  chief  or  predominant  nscvto  which  the  article 
is  applied  will  determine  its  classifieation."  So 
too  in  analogy  to  the  rule  of  oommereial  olassifica- 
tion,">  the  classification  must  be  determined  by  the 
use  at  the  time  the  law  was  passed.** 

[i  23]  (6)  Noscitar  a  SocHb.  It  is  a  rule  of 
construction  frequently  and  consistently  declared 
that  when  a  general  descriptive  term  or  clause  is 
employed  in  a  tariff  act  in  connection  with  words  of 
a  particular  description  or  enumeration,  its  meaning 
is  to  be  ascertained  by  reference  to  the  words  of 
particular  designation,  and  its  otherwise  general 
inclusiveness  is  restricted  by  reason  of  its  colloca- 
tion with  such  enumeration.**    But  this  rule  must 


ifork  was  not  done  solely  as  a  sub- 
terfuge to  obtain  the  lower  duty, 
they  should  have  been  classlfled  as 
"appllquftd."  Vantlne  v.  U.  S.,  ISS 
Fed.  -14»  [afl  166  Fed  7SS,  92  CCA 
M7]. 

81.  Harrman  ▼.  Robertson,  162  U. 
S.  Bil.  14  set  686,  38  L.  ed.  538:  Ar- 
tliur  v.  Butterfleld,  12E  U.  S.  70,  8 
set  714,  31  L.  ed.  643;  Drew  v.  Qrln- 
nell,  115  U.  S.  477,  6  SCt  117,  29  L. 
«d.  463;  U.  S.  V.  Churchill,  106  Fed. 
C72;  Schiff  V.  U.  S.,  99  Fed.  565,  39 
COA  652;  In  re  Wise.  93  Fed.  443; 
Robertson  v.  Bdelhoff,  91  Fed.  642, 
34  CCA  84;  Hensel  v.  U.  S.,  6  Oust.  A. 
162;  Blumenthal  v.  U.  S.,  5  Cust.  A. 
327;  Kenyon  Co.  v.  U.  S.,  4  Cust.  A. 
344;  Vantlne  v    U    S.,  3  Cust.  A.  488. 

[a]  A  "tUtimt  Tklse"  provUdoa  am- 
bXBoas  articles  made  wholly  of  the 
particular  material.  Cauvlgny  Brush 
Co.  V.  U.  S.,  1  Cust.  A.  118  (combs, 
boxes,  and  handles). 

8a.  Arthur  ▼.  Butterfleld,  126  U. 
S.  70,  8  SCt  714,  31  L.  ed.  648;  Coch- 
ran v.  Schell.  107  U.  S.  617,  2  SCt 
301,  27  L.  ed.  490;  Swan  v.  Arthur, 
103  n.  S.  697,  26  L..  ed.  526;  Lord  v. 
U.  S.,  178  Fed.  270,  101  CCA  676; 
Wilson  v.  Spauldlng,  19  Fed.- 413;  U. 
S.  V.  Burne,  4  Cust.  A.  298. 

88.  Blumenthal  v.  U.  S.,  144  Fed. 
384  (buttons  of  elaas  or  of  metaU; 
Buss  v.  U.  S.,  6  Cust.  A.  192  (metal 
buttons);  Hawley  v.  U.  S.,  6  Cust.  A. 
46  (baKKlnff  for  cotton);  Blumenthal 
V.  U.  a.,  5  Cust.  A.  827  (buttons  of 
arlass).^ 

8*.  Arthur  V.  Butterfleld.  126  V.  B. 
TO,  8  SCt  714,  31  L.  ed.  643;  Wood- 
ruff v.  U.  S.,  168  Fed.  452  [aff  17E 
Fed.  776,  99  CCA  348];  Hempstead 
V.  TJ.  S.,  168  Fed.  460  [aft  175  Fed. 
966,  99  CCA  3661;  Blumenthal  v.  U. 
8..  6  C!ust.  A.  827;  Kenyon  Co.  v.  U. 
8..  4  Cust.  A.  844;  U.  S.  v.  ZInn.  2 
Cust.  A.  419. 

86.  Schlft  V.  U.  S.,  140  Fed.  63 
(aft  145  Fed.  1023,  74  CCA  682] 
(braids  of  straw  temporarily  tied 
with  cotton  thread  to  prevent  rav- 
eling held  to  be  composed  wholly  of 
straw);  Hagrue  v.  V.  S..  7  Cust.  A. 
75  (holding  that  pins  with  a  coating 
of  lacquer  for  preservation  and  ap- 
pearance were  composed  "wholly"  of 
metal). 

88.  Seeberger  v.  Schle.<tlnger,  152 
U.  S.  581,  14  SCt  729,  38  L.  ed.  560; 
Seeberger  v.  Farwell,  139  TJ.  S.  608,  11 
SCt  650,  35  Li.  ed.  297;  Simpson-Craw- 
ford Co.  V.  V.  8..  172  Fed.  301  faff 
178  Fed.  1006,  101  CCA  665];  Van- 
tlne V.  U.  S.,  155  Fed.  149  [aft  166 
Fed.  785,  92  CCA  397];  La  Manna  v. 
0.  8.,  154  Fed.  955,  166  Fed.  751,  92 
CCA  481;  Schmltz  v.  U.  S.,  146  Fed. 
127,  76  CCA  553;  Wanamaker  v.  U.  S., 
120  Fed.  16,  67  CCA  36;  U.  S.  v.  Alt- 
man,  107  Fed.  15,  46  CCA  116. 

87.  See  cases  Infra  this  section. 
See  also  supra  f   20. 

[a]     The  teat  of  tli*   snltablenaBS 


of  an  artlola  (1)  for  a  certain  pur- 
pose, when  use  is  made  the  test.  Is 
whether  It  possesses  actual,  practical 
fitness  for  that  purpose.  White  v. 
U.  a.,  69  Fed.  93.  (2)  It  is  sufllclent 
If  its  use  for  the  purpose  in  question 
Is  a  substantial  one,  Zucker,  etc.. 
Chemical  Co.  v.  Magone,  37  Fed.  776. 
(3)  Actual  and  not  possible  use,  or 
susceptibility  of  use,  governs. 
Frankfeld  v.  V.  8.,  7  Cust.  A.  296; 
Downing  v.  U.  8.,  7  Cust.  288.  (4) 
"Suitable"  means  actually,  practical- 
ly, and  commercially  fit.  Kahlen  v. 
U.  S.,  2  Cust.  A.  206.  (6)  "Fit  only 
for'  such  use"  means  fit  in  the  com- 
mercial sense.  Stone,  etc.,  Co.  v.  U. 
S.,  1  Cust.  A.  613,  4  Cust.  A.  47. 

[b]  TUa  mods  of  eUuMlfloatlon  { 
(1)  was  flrst  used  In  the  act  of  1846, 
and  is  usually  applied  to  articles  not 
known  in  trade  and  commerce  by  any 
particular  appellation.  Maillard  v. 
Lawrence,  16  F.  Cas.  No.  8,971,  1 
Blatchf.  604.  .  See  also  Thomson  v. 
Maxwell,  23  F.  Cas.  No.  13,983,  2 
Blatchf.  885.  (2)  The  method  is  a 
very  philosophical  and  logical  way  of  I 
classifying  articles  for  duty,  but  in 
practice  It  is  at  times  extremely  in- 
convenient; so  true  Is  this  that  un- 
less the  language  of  the  act  clearly 
Indicates  the  plain  Intent  on  the  part 
of  congress  that  the  use  of  an  article 
should  determine  Its  classification 
the  courts  are  cautious  In  applying 
this  test.  Clay  v.  Magone,  40  Fed. 
230.  See  also  Loeb  v.  U.  S.,  150 
Fed.  327,  180  CCA  211.  Compare 
Straus  v.  TJ.  S.,  7  Cust.  A.  414.  (3) 
The  test  of  use  may  prevail  over 
eo  nomine  designation.  Roger  v. 
U.   S.,   7   Cust.  A.    89. 

88.  Smith  V.  U.  S.,  93  Fed.  194,  85 
CCA  266  (holding  that  the  test  of 
predominant  use  is  resorted  to  only 
in  those  cases  where  it  Is  necessary 
to  find  the  proper  location  of  a  suit- 
able article  which  falls  within  two 
or  more  classlflcatlons,  either  of 
which  standing  alone  would  describe 
it  adequately,  and  in  those  cases  in 
which  an  article  is  enumerated  by 
reference  to  its  use).  -See  also  Chew 
Hing  Lung  V.  Wise,  176  U.  S.  156,  20 
SCt  320,  44  L.  ed.  412  [rev  83  Fed. 
182,  27  CCA  494]  (holding  that  tapi- 
oca flour,  used  by  Chinese  laundry- 
men  on  the  Pacific  coast  as  starch, 
and  by  calico  printers  and  carpet 
manufacturers  to  thicken  colors,  and 
In  the  manufacture  of  a  substitute 
for  gum  arable  as'  well  as  for  sizing 
cotton  goods,  and  as  an  adulterant  In 
the  manufacture  of  candy  and  other 
articles,  but  commercially  known  in 
the  United  States  as  tapioca  flour, 
should  not  be  Included  under  the  ex- 
pression "preparations  fit  for  use  as 
starch,"  but  should  be  Included  un- 
der the  class  "tapioca,  cassava,  or 
cassady"). 

89.  Magone  v.  WIederer,  159  TJ.  S. 
565,  16  set  122,  40  L.  ed.  268;  Hart- 


ranft  v.  Meyer.  149  U.  8.  644,  18  S<3t 
982,  988,  37  L.  ed.  840;  Cadwalader 
V.  Wanamaker,  149  TJ.  8.  688.  18  SCt 
979,  983,  37  L.  ed.  837;  Robertson  v. 
EdelholT,  132  U.  S.  614,  10  SCt  186,  38 
L.  ed.  477;  Hartranft  v.  Langfeld. 
125  TJ.  S.  188,  8  SCt  732,  31  L.  ed.  672; 
Dodge  V.  U.  S.,  130  Fed.  624  (dutiable 
if  any  minor  uses  enumerated) ;  TJ. 
S.  V.  Lehn,  124  Fed.  87:  TJ.  S.  v.  Fou- 
gera,  90  Fed.  801;  Meyer  v.  Cadwala- 
der. 89  Fed.  963,  82  CCA  456  [rev  49 
Fed.  26,  and  app  dtsm  22  SCt  932,  46 
L.  ed.  1263]:  Hagedon  v.  Seeberrer, 
38  Fed.  401  [app  dism  14»  U.  8.  775, 
13  SCt  1047,  87  L.  ed.  962];  Dallet  v. 
Smythe,  6  F.  Cas.  No.  8,645,  6  Blatchf. 
419;  Downing  v.  TJ.  8.,  6  Cust.  A. 
447:  Carter  v.  U.  8.,  6  Cust.  A.  253; 
U.  8.  V.  Bokar,  6  Cust.  A.  248;  TT.  8. 
v.  Kastor,  6  Cust.  A.  62:  TJ.  S.  v.  Mur- 
phy, 4  C!ust.  A.  801;  TJ.  8.  v.  Hemp- 
stead, 8  Cust.  A.  436;  Drakenfeld  v. 
U.  S.,  2  Cust.  A.  612;  Athenlf  Steel, 
etc.,  Co.  v.  TJ.  8.,  1  Cust.  A.  494; 
Knauth  v.  U.  8.,  1  Cust.  A.  334;  Van- 
diver  V.  U.  S.,  1  Cust.  A.  194;  Philip- 
pine Products  Co.  V.  Collector  of  Cus- 
toms, 11  Philippine  107. 

[a]  Bap«olall7  !•  thla  tea*  whan 
the  article  is  of  recent  manufacture, 
and  is  a  substitute  for  other  articles. 
Koch  V,  Seeberger,  30  Fed.  424. 

[b]  Bala  aiwllea,— (1)  An  article 
enumerated  according  to  its  use  as 
"saw  plates"  Includes  articles  intend- 
ed for  other  uses  having  the  qualities 
and  characteristics  of  the  article  des- 
ignated. Boker  v.  TJ.  8.,  168  Fed.  578. 
(2)  "In  order  to  bring  any  material 
for  'manufacturing  within  a  tariff 
designation  which  covers  one  of  its 
ultimate  uses  it  should  be  so  far  ad- 
vanced by  the  processes  applied 
thereto  in  the  line  of  that  particular 
ultimate  use  that,  either  from  an  ex- 
amination per  se  evidences  of  its  ul- 
timate use  are  made  clear,  or  so  far 
advanced  that  its  utility  In  any  of  its 
other  possible  uses  shall  have  been 
destroyed."  Athenia  Steel,  etc.,  Co. 
v.  U.  8.,  1  Cust.  A.  494,  ,496.  See 
also  Vantlne  v.  TJ.  S.,  159  Fed.  389 
raft  166  Fed.  751.  92  CCA  431];  Manu- 
facturers' Paper  Co.  v.  TJ.  S.,  3  Cust. 
A.  72;  Austin  v.  U.  8.,  1  C^ust.  A. 
610. 

[c]  '•oommma,"  aad  "fanaxalljp** 
may  bespeak  use  not  Infrequent,  and 
common  to  every-day  observation, 
and  not  chief  use.  TJ.  S.  v.  Mac- 
Naughton,  6  Cust.  A.  114. 

90.  See  supra  (  19. 

91.  Rossman  v.  Hedden,  146  TJ.  S. 
561.  12  SCt  .926,  36  L.  ed.  817  [aft  87 
Fed    991 

99.  U.  8.  V.  Nicholls,  186  tJ.  S. 
29S,  22  set  918,  46  L.  ed.  1173:  Hol- 
lender  v.  Magone.  149  TJ.  8.  686.  13 
SCt  932,  37  L.  ed.  860  [rev  38  Fed. 
912];  Forbes  Lithograph  Mfg.  Co.  v. 
Worthlngton.  132  TT.  S.  655,  10  SCt 
180.  33  L.  ed.  453;  Relohe  v.  Smythe. 
13    Wall.    (U.    S.)    162.    20   L.    ed.    566 
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not  be  8o  applied  as  to  render  general  words  meam- 
iaeless,  or  to  defeat  the  purpose  of  the  statute." 

[$24]  d.  Oolurtraction  of  Analogons  Acts. 
Where  the  language  of  a  customs  act  is  substantially 
the  same  as  a  previous  act,  the  construction  placed 
upon  the  latter  by  the  proper  oMcials,  while  not 
controlling  upon  the  eourts,  will  nevertheless  be  con- 
sidered by  them  in  eonstming  the  former.'*  Wher- 
ever in  the  history  of  customs  laws  it  is  found  that 
a  certain  expression  has  received  in  effect  a  statu- 
tory construction,  or  a  long  and  uniform  use  by 
congress  or  by  the  departments,  that  construction 
is  controlling,  unless  some  other  is  necessary.**    This 


rev  20  P.  Cas.  No.  UMt,  7  Blatctaf. 

SS] :  Wiebusch  V.  U.  8./  84  fed.  451, 
28  CCA  1S4;  Dodge  t.  U.  S.,  84  Fed. 
449.  28  CCA  152  [expl  InKersolI  v. 
MaKone,  63  Fed.  1008,  4  CCA  150,  and 
ait  107  Fed.  107,  4$  CCA  166];  White 
V.  Barney,  43  Fed.  474  [aS  159  U.  S. 
246,  15  get  1037,  40  L.  ed.  146]; 
Swayne  v.  Hager,  37  Fed.  780,  13 
Sawy.  618  [rev  on  other  grounds  149 
tr.  8.  242,  13  set  841,  37  L.  ed.  719]; 
U.  8.  V.  Sixty-Flye  Terra  Cotta  Vases, 
18  Fed.  608,  21  Blatchf.  511;  Adams 
V.  Bancroft,  1  F.  Cas.  No.  44,  3  Sumn. 
384;  Butterfleld  v.  Arthur,  4  F.  Cas. 
No.  2,240,  16  Blatchf.  216;  Murphy  v. 
Collector  of  Customs,  II  Philippine 
456;  Bxcelslor  Lumber  Co.,  Ltd.,  v. 
Ross.  19  B.  C.  289. 

[a]  niaatratloaa.— (1)  The  phrase 
"^11  articles  composed  of  earthen  or 
mineral  substances  .  .  .  not  specially 
provided  for  In  this  act,"  as  used  in 
the  act  of  1894,  par  86,  being  in 
schedule  B,  which  relates  to  earth, 
earthenware,  and  glassware,  must  be 
construed  by  the  reason  of  the  collo- 
cation of  the  paragraph  in  a  restrict- 
ed sense  as  applying  only  to  articles 
composed  of  mineral  substances  sim- 
ilar to  those  enumerated  in  that 
schedule.  Dlngelstedt  v.  U.  8..  91 
Fed.  112.  33  CCA  396  [aff  87  Fed. 
190].  (2)  The  word  "ribbons,"  when 
found  in  a  clause  in  the  silVc  schedule 
which  reads  "all  dress  and  piece 
silks,  ribbons,  and  silk  velvets,  or 
velvets  of  which  silk  is  the  compo- 
nent material  of  chief  value,"  must 
be  understood  as  Including  only  silk 
ribbons.  Chapon  v.  Smythe.  6  F.  Cas. 
No.  2,611.  11  Blatchf.  120.  (3)  Lily 
of  the  valley  roots  not  vegetable  sub- 
stances in  class  of  moss  and  sea- 
weeds. McAllister  v.  U.  8.,  147  Fed. 
773. 
[b1     *h*   pkzaao   of   "slmUar   do- 

sUvtSwar  (l)ls  to 


be  understood  In 
Its  popular  and  general  meaning, 
that  Is.  goods  similar  in  product  and 
adapted 'to  similar  uses,  and  not  nec- 
essarily produced  by  similar  methods 
of  manufacture.  Greenleaf  v.  Good- 
rich. 101  U.  S.  278.  26  L.  ed.  846  [afT 
10  F.  Cas.  No.  5.778.  1  Hask.  686]. 
(2)  Merchants  and  importers  might 
be  asked  as  to  the  commercial  mean- 
ing of  "goods  of  similar  description 
to  delaines,"  but  not  their  opinion 
whether  the  goods  In  question  were 
of  similar  description  to  delaines. 
Cadwalader  v.  Zeh,  IBl  U.  S.  171,  14 
set  288.   38  L.  ed.  115. 

•8.  Strohmeyer.  etc..  Co.  v.  U.  S., 
178  Fed.  268.  101  CCA  400;  Jaeckel  v. 
V.  8„  178  Fed.  260,  101  CCA  620; 
U.  8.  ▼.  Foscato,  6  Cust.  A.  16;  Over- 
ton V.  TT.  S.,  2  Cust.  A.  422. 

[al  Wksia  the  pavtlonlar  wozds 
■shavat  tk»  elaas  •nvaMratad,  the  ad- 
dition of  a  general  term  myat  be 
construed  to  embrace  something  out- 
side of  that  class.  U.  8.  v.  Mencall. 
215  U.  8.  26,  30  SCt  19,  54  L.  ed.  77 
(holding  "or  other  person"  after 
"owner.  Importer,  consignee,  agent," 
In  Cnntoms  Administrative  Act  of 
June  10.  1890  (26  St.  at  L.  135  c 
407  (  9),  to  include  persons  having 
a  different  relation  to  Imported  mer- 
chandise from  that  of  the  owner, 
etc), 

94.  Smythe  v.  Fiske.  23  Wall.  (TT. 
8.)  374.  28  L  ed.  47:  U.  8.  v.  Town- 
send,  118  Fed.  442,  61  CCA  276;  U.  8. 


V.  Bfassachusetts  Gen.  Hospital,  100 
Fed.  932.  41  CCA  114;  U.  8.  v.  H.  R 
Claflin  Co.,  92  Fed.  914,  35  CCA  800; 
U.  8.  V.  Wotten,  60  Fed.  693  [aff  63 
Fed.  344,  3  CCA  553]:  U.  8.  v.  Kaub, 
26   F.  Cas.   No.   1 5,507.  ; 

"In  interpreting  an  ambiguous 
statute  recourse  may  be  had  to  the 
long-continued  construction  placed 
upon  It  by  a  department  charged  with 
Its  execution,  and  It  is  held  that  In 
such  cases  the  courts  will  lean  In  fa- 
vor of  the  construction  given  the 
statute  by  such  department.  Espe- 
cially will  this  be  done  when  con- 
tracts have  been  made  and  rights 
vested  on  the  strength  of  such  execu- 
tive construction.  Such  previous  de- 
partmental construction,  however, 
is  not  necessarily  controlling."  Ross- 
man  V.  U.  8.,  1  Cust.  A.  280.  283. 

•5.  Latimer  v.  U.  S.,  223  U.  S.  501, 
32  SCt  242.  56  L.  ed.  526:  U.  S.  v.  Ba- 
ruch,  223  V.  S.  191.  32  SCt  306.  66  L. 
ed.  399:  U.  8.  v.  Kuttroff.  147  Fed. 
758  [afll  154  Fed.  1004,  83  CCA  679]; 
U.  S.  v.  Proctor,  146  Fed.  126,  76  CCA 
96  [aff  139  Fed.  586]:  Brennan  v.  U. 
S.,  136  Fed.  743.  69  CCA  396  [rev  129 
Fed.  837];  TJ.  S.  v.  Borgfeldt,  7  Cust. 
A.  367;  U.  S.  v.  Douglas,  6  Cust.  A. 
100  (congress  must  be  presumed  to 
have  followed  decisions  of  courts 
rather  than  administrative  practice); 
TUge  V.  U.  S.,  3  Cust.  A.  97;  Gousalos 
V.  U.  8.,  2  Cust.    A  317. 

[a]  The  coBtemponuiaotui  exposi- 
tion by  the  govenULSBt  (1)  of  a  cus- 
toms act  should  be  given  great 
weight  In  the  subsequent  interpreta- 
tion of  the  same.  Clark  v.  Peaslee,  5 
F.  Cas.  No.  2,831,  1  Cliff.  645.  (2) 
This  is  especially  bo  where  such  a 
construction  has  been  followed  un- 
questioned for  thirty  years.  U.  S.  v. 
The  Recorder,  27  P.  Cas.  No.  16,129,  1 
Blatchf.  218. 

[b]  TresstUT  xegulsttoiia,. — Where, 
for.  a  period  of  years  covering  the 
operation  of  several   tariff  acts,   the 

I  secretary  of  the  treasury  has  made 
{  regulations  for  carrying  out  Certain 
'  provisions  In  these  acts,  It  Is  to  be 
presumed  that  subsequent  legislation 
by  congress  was  enacted  with  refer-. 
ence  to  such  regulations.  U.  S.  v. 
Bartram,  131  Fed.  833,  65  CCA  677 
[rev  123  Fed.  327,  and  certiorari  den 
195  U.  S.  636.  26  SCt  792,  49  L.  ed. 
354]. 

fc]  Where  aa  eaiunsnitloB  has 
been  ooattaaed  from  one  tariff  act  to 
another,  it  must  be  assumed  that  the 
legislative  body  had  in  contempla- 
tion some  article  of  commerce  In- 
tended to  be  covered  by  that  enumer- 
ation. Kwong  Yuen  Shing  v.  U.  8., 
175  Fed.  317. 

96.  U.  S.  V.  Proctor,  146  Fed.  126, 
76  CCA  96:  Brennan  v.  TT.  S..  136  Fed. 
743.  69  CCA  895  frev  129  Fed.  837]; 
Tllge  V.  V.  S.,  3  Cust.  A.  97. 

[a]  Beaaoa  for  mle. — A  settled 
rule  of  construction  becomes  a  basis 
for  commercial  transactions  and 
should  not  be  altered  unless  in  con- 
formity with  a  clear  expression  of 
the  legislative  will.  U.  S.  v.  Wer- 
thelmer,  2  Cust.  A.  515. 

97.  TT.  S.  V.  Cerecedo  HermanoB  y 
Compafiia.  209  TJ.  S.  337.  28  SCt  632. 
52  L.  ed.  821;  U.  S.  v.  Falk,  204  TT.  S. 
143.  27  SCt  191.  51  L.  ed.  411;  Dun- 
ham v.  U.  8.,  150  Fed.  662.  80  CCA 
364;   TT.   8.    v.   Johns-Manville   Co.,   6 


rule  is  of  the  highest  authority,  and  masters  all  oth- 
ers.** Legislative  adoption  of  executive  or  judicial 
construction  may  be  implied  by  reenactment  of  the/ 
provision  without  substantial  change.*'  Where  a 
special  meaning  was  attached  to  certain  words  in  a 
prior  tariff  act,  it  will  be  presumed  to  have  the  same 
meaning  in  a  subsequent  act  relating  to  the  same 
subject  matter,"^  although  this  construction  is  not 
conclusive.**  A  uniform  construction  by  the  treas- 
ury department  will  not  be  overruled  except  for 
cogent  reasons;'  but  to  have  this  effect  such  admin- 
istrative construction  must  have  been  long  continued 
and  well  settled,'  not  contrary  to  any  rule  of  law,* 

Cuat.  A.  404;  Lang  v.  U.  8.,  4  Cust.  A. 
464;  Splelmann  v.  TT.  S.,  3  Cust.  A. 
868;  White  v.  U.  S.,  2  (3ust.  A.'  127; 
Kupfer  V.  U.  S.,  2  Cust.  A.  302;  Salo- 
mon V.  TT.  S., '2  Cust.  A.  92:  Bhallus  v. 
U.  a.,  1  Cust.  A.  556;  U.  S.  V.  Reek- 
man,  1  Cust.  A.  272;  TT.  S.  v.  Myers, 
1  Cust.  A.  267. 

[a]  A  ohanffe  of  pliraseology  (1) 
If  substantial  Implies  a  change  of 
meaning.  Greenleaf  v.  Goodrich,  101 
U.  S.  278,  281,  25  L.  ed.  846;  Siegman 
v.  TT.  S..  7  Cust.  A.  195;  Kupfer  Bros. 
Clo.  V.  U.  8.,  7  Cust.  A.  86;  Haltus  v. 
TT.  S.,  6  C^ist.  A.  526;  American  Ehc- 
press  Co.  v.  TJ.  S.,  ■  2  Cust.  A.  469; 
Mlcroutslcos  V.  TT.  8.,  2  Cust.  A.  842; 
Strauss  V.  TT.  8.,  2  Cust  A.  203; 
Goodman  v.  U.  S.,  2  Cust.  A,  112j 
Jackson  v.  TT.  S.,  2  Cust.  A.  70;  Breck 
V.  TJ.  S.,  2  C^ist.  A.  26.  (2)  A  slight 
change  is  Insufficient.  Cauvignv 
Brush  Co.  V.  U.  S.,  1  Cust.  A.  118. 
See  IT.  S.  v.  Duncan,  2  Cust.  A.  880. 
(3)  Words  omitted  In  reenactment 
cannot  be  restored  by  construction. 
Siegman  v.  TT.  8.,  supra:  Horstman 
Co.  V.  U.  8.,  6  Cust.  A.  468;  U.  8.  v. 
Marsching,  1  Cust.  A.  216.  (4)  Omis- 
sion of  a  term  does  not  Indicate  a 
legislative  Intention  to  do  away  with 
an  established  distinction,  since  the 
article  may  be  provided  for  In  a 
more  comprehensive  provision  of  the 
tariff  act.  Robertson  v.  Rosenthal, 
133  U.  S.  460,  10  SCt  120,  33  L.  ed. 
392;  Garrison  v.  TT.  8.,  121  Fed.  149 
[aff  127  Fed.  1022,  61  (DCA  10]:  Stege- 
mann  v.  U.  S.,  4  Cust.  A.  5;  TT.  S.  v. 
Belerle,  1  Cust.  A.  457.  (5)  Speclfle 
mention  of  articles  omitted  from  ttie 
prior  provision  slgnllle.^  that  the  lat- 
ter was  not  broad  enough  to  Include 
them.  TJ.  S.  v.  Wells,  1  Cust  A.' 
158. 

9B.  Maddock  v.  Magone,  162  TJ.  8. 
368.  14  SCt  688,  39  L.  ed.  482;  Relchb 
v.  Smythe,  13  Wall.  (U.  S.J  162.  20 
L.  ed.  586;  De  Jonghe  v.  TJ.  8.,  6  Cust 
A.  134;  U.  8.  V.  Belerle.  1  Cust  A. 
457. 

[a]  Differentiated  terms. — ^Where 
either  of  two  terms  differentiated  In 
legislation  is  used  alone  it  must  be 
confined  to  its  own  subject  matter. 
Goat,  etc..  Import  Co.  v.  TJ.  S.,  6 
Cust  A.  178. 

99.  Maddock  v.  Magone,  162  TJ.  S. 
368,  14  SCt  688,  38  L.  ed.  482. 

1.  Komada  v.  U.  S.,  215  V.  8.  892. 
SO  SCt  136,  64  L.  ed.  249;  U.  8.  v. 
Tappan,  11  Wheat.  (U.  8.)  419,  6  L. 
ed.  509;  Burdltt  v.  U.  8..  153  Fed.  67. 
82  CCA  201;  U.  S.  v.  Johns-Manvllle 
Co.,  5  C!ust.  A.  404;  Goat,  etc..  Import 
Co.  V.  U.  S.,  5  Cust.  A  178;  Psakl  v. 
U.  8.,  3  Cust.  A.  479. 

3.  Rossman  v.  TJ.  8.,  1  Cust  A. 
280. 

[a]  Five  years  has  been  held 
sufficiently  long.  Burdltt  v.  TT.  8., 
153  Fed.  67.  82  CCA  201. 

[b]  Bnle  applied. — Sundry  official 
rulings  as  to.  the  scope  of  a  tariff 
provision  have  been  held  not  to  go  so 
far  as  to  establish  a  departmental 
usage  of  a  determinate  character,  as 
they  fluctuated  with  regard  to  sev- 
eral Importations  In  accordance  with 
the  peculiar  facts  In  reference  there- 
to. Wing  Sing  Lung  v.  TJ.  S..  180 
Fed.  392,  103  CCA  638  [aff  171  Fed. 
9061 

3.'  Auffmordt^.M^lftJ^^st  A. 
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imd  not  oontraiy  to  the  established  eommercial 
meaning'  of  the  terms  employed.*  Executive  prac- 
tice properly  may  be  invoked  only  in  cases  where 
the  meaning  is  doubtful.^  The  legislative  intent, 
where  ascertained,  governs  in  all  cases.' 

[i  25]  2.  Operation  and  Effect— a.  Ab  De- 
pendeot  upon  Time  of  Signing.  The  legal  fiction 
that  the  law  recognizes  no  divisions  or  fractions  of 
a  day  being  one  of  convenience  rather  than  of  jos- 
tioe,^  the  exact  time  at  which  a  customs  bill  was 
agzied  by  the  ^president  may  be  shown,  the  courts 
holding  that  it  becomes  operative  only  from  the  mo- 
ment of  such  signing."  But  where  there  is  no  show- 
ing of  the  exact  time  of  sig^ning,  a  tariff  act  will  be 
presumed  to  take  effect  on  the  day  of  its  passage, 
and  goods  arriving  on  that  day  will  be  dutiable 
under  it.*'  /    . 

($26]  b.  Upon  Oooda  in  Course  of  Importation 
or  in  Custody  of  Oovemment.  Goods  in  course  of 
importation,  in  the  absence  of  special  provisions 
to  the  contrary,  will  be  affected  by  any  change 

4.    Straus  V.  U.  S.,  7  Cust.  A.  414. 

fa]  Bmmob  for  ml*.— An  eatab- 
Ilshed  administrative  practice  cannot 
overcome  proof  ^f  a  commercial  des- 
ignation, for.  If  so,  it  would  He  In  the 
power  of  the  administrative  to  de- 
feat the  legislative,  since  tariff  acts 
are  held  to  be  enacted  in  the  sense 
Of  the  commercial  meanings  of  their 
terms.  Straus  v.  U.  S.,  7  CusL  A. 
414. 

•.  TT.  S.  V.  Anderson,  175  Fed.  961, 
99  CCA  451;  Bloomlngdale  v.  U.  S..  i 
Oust.  A.  204;  Pittsburgh  Plate  Glass 
Co.  v.  U.  S.,  2  Cust.  A.  389;  American 
Trading  Co.  v.  U.  S.,  2  Cust.  A.  287; 
Pierce  v.  U.  S.,   1  Cust.  A.  171. 

[a]  Tean  of  UlsMl  vraotlo*  In 
classifying  goods  and  asaesBlng  the 
duties  thereon  do  not  bar  the  United 
States  from  changing  to  the  legal 
method.  Gulbenkian  v.  U.  S.,  176 
Fed.  860  [afr  186  Fed.  133,  108  CCA 
245]. 

[b]  Hotlee  of  oliaaf*  In  olsasifloa- 
Woiw  Where  the  government  changes 
Its  classification,  it  Is  under  no  ob- 
Kgation  to  give  notice  to  importers 
In  advance  of  actual  importation. 
Gulbenkian  v.  U.  S..  176  Fed.  860 
[aft  186  Fed.'  183.   108  CCA  245]. 

6.  Ahlbrecht  v.  U.  S.,  2  Cust.  A. 
471. 

7.  See  generally  Time  [88  Cyc  314]. 

8.  U.  S.  V.  E.  S.  Hartwell  Lumber 
Co.,  142  Fed.  432.  73  CCA  548  [certi- 
orari den  201  U.  S.  644,  26  SCt  760, 
50    L..    ed.    903]. 

[a]  The  act  of  1897  took  effect 
only  from  the  moment  of  its  approv- 
al by  the  president,  which  was  4:6 
P.  tt.,  Washington  time,  July  24, 
1897;  and  goods  Imported  and  en- 
tered for  consumption  on  that  day, 
but  prior  to  such  approval,  were 
dutiable  under  the  law  of  1894. 
V.  S.  v.  Stoddard,  91  Fed.  lOOS, 
84  CCA  175  [aft  89  Fed.  699]; 
U.  S.  V.  Iselln,  87  Fed.  194  [afT  96 
Fed.  1007.  36  CCA  681].  But  see 
Nunn  V.  William  Gerst  Brewing  Co., 
99  Fed.  939,  40  CCA  190  (hold- 
ing that  the  time  was  4:4  P.  M.). 

9.  Arnold  v.  U.  8.,  9  Cranch  (U. 
8.)  104.  3  L.  ed.  671  [aff  24  F.  Cas.  No. 
14,469,  1  Gall.  348];  Smith  v.  Draper, 
22  F.  Cas.  No.  13.037,  6  Blatchf.  238; 
U.  a.  V.  Williams.  28  P.  Cas.  No. 
16,723,    1    Paine   261. 

[a]  Vha  act  of  1890  took  effect  for 
duty  purposes  on  Oct.  6,  1890.  In  re 
Gardiner,  53  Fed.   1013.  4  CCA  156. 

10.  Hcinemann  v.  Rollins.  120  U. 
S.  82,  7  SCt  446.  30  L.  ed.  605:  Ar- 
nold V.  U.  S.,  9  Cranch  <U.  S.)  104,  3 
L.  ed.  671  [aft  24  F.  Cas.  No.  14.469,  1 
Gall.  348];  U.  S.  v.  Vowell,  5  Cranch 
(U.  S.)  368,  3  I,,  ed.  128;  In  re  Gardi- 
ner, 63  Fed.  1013,  4  CCA  155:  Gossler 
v.  Goodrich,  10  F.  Cas.  No.  5.631,  3 
Cliir.  71;  Perots  v.  U.  S..  19  F.  Cas 
No.    10,993,   Pet.   C.   C.   266;   Smith  v. 


in  the  law  during  such  time  which  increases  or  di- 
minishes the  duty,  and  will  be  liable  to  the  duties 
leviable  at  the  time  they  are  entered.'"  Where  du- 
ties cease  altogether,  for  any  reason,  before  the  ar- 
rival of  the  goods  at  the  port  of  entry,  no  duty  can 
be  collected.''  With  regard  to  goods  in  public  stores 
and  bonded  warehouses,  it  may  be  said  that  con- 
gress does  not  regard  their  importation  as  complete 
while  they  so  remain  in  the  custody  of  the  customs 
officials,  and  during  such  time  they  are  subject  to 
any  changes  which  may  be  made  in  the  duties.'^ 
It  has  been  provided  variously  by  statute,"  that 
goods,  wares,  and  merchandise  previously  imported 
for  which  no  entry  has  been  made,'*  or  which  pre- 
viously have  been  entered  without  payment  of  duty, 
under  bond,  and  for  which  no  permit  of  delivery 
has  been  issued,'"  shall  be  subject  to  the  duties  im- 
posed by  the  act;  that  merchandise  withdrawn  from 
bonded  warehouses  shall  be  subject  to  the  duties 
prescribed  by  law  at  the  time  it  is  withdrawn  for  con- 
sumption ;"  and  that  under  specified  conditions,  such 


Draper,  22  F.  Cas.  No.  18,037,  5 
Blatchf.  238. 

[a]  Ho  impUM  ooatnot  sxlawi  (1) 
in  a  case  where  congress  has  exer- 
cised Its  power  to  lay  a  tax  on  an 
article  that  another  tax  shall  not  be 
laid  within  the  same  year,  or  within 
a  shorter  period,  or  that  congress 
shall  not  In  any  manner  In  which  it 
may  see  lit  revise  the  tariff  laws  or 
the  warehouse  system,  either  by  in- 
creasing or  diminishing  the  rate  of 
duty.  U.  S.  V.  Ben>on,  24  F.  Cas. 
No.  14.577,  2  cute  512;  Bragg  v.  U. 
S.,  2  Cust.  A.  22.  (2)  "The  right  of 
the  Government  to  impose  taxes,  du- 
ties, imposts,  and  excises  is  not  a 
right  sounding  in  contract  with  the 
individual.  A  tax  may  at  any  time 
be  increased  or  diminished  or  a  new 
tax  or  a  new  duty  may  be  at  any 
time  imposed  without  founding  any 
right  In  contract  upon  the  part  of 
the  individual  against  the  Govern- 
ment." Cunard  SS.  Co.  v.  U.  S.,  26 
Ct.  CI,  428,  432. 

11.  U.  S.  V.  Vowell,  6  Cranch  (U. 
S.)  368,  3  L.  ed.  128;  American  Sugar 
Refining  Co.  v.  Bldwell,  124  Fed.  683; 
American  Sugar  Refining  Co.  v.  Bid- 
well,  124  Fed.  677  [dist  De  Liima  v. 
Bldwell,  182  U.  S.  1,  21  SCt  743,  45 
L.   ed.   1041]. 

[a]  Trsaty  with  Spain. — The  ef- 
fect of  the  treaty  of  Paris,  by  which 
Spain  ceded  the  Philippine  Islands 
and  Porto  Rico  to  the  United  States, 
and  which  took  effect  by  the  ex- 
change of  ratifications,  and  by  the 
president's  proclamation  on  April  11, 
1899,  was  to  repeal  the  existing  tar- 
iff duties,  so  far  as  related  to  goods 
brought  from  such  Islands;  and  goods 
arriving  at  a  port  of  entry  of  the 
United  States  from  such  Islands  after 
its  taking  effect  were  not  subject  to 
duty,  although  they  were  shipped 
prior  to  said  April  11.  American 
Sugar  Reflning  Coi  v.  Bldwell,  124 
Fed.  677. 

13.  American  Cigar  Co.  v.  U.  S., 
146  Fed.  484,  77  CCA  40  Irev  204  U.  S. 
143.  27  SCt  191,  61  L.  ed.  411];  U.  8. 
v.  Benzon,  24  P.  Cas.  No.  14.577,  2  Cliff. 
512;  Gallagher  v.  U.  S.,  1  Cust.  A.  69. 
See  also  Smith  v.  Draper,  22  F.  Cas. 
No.  13,037,  5  Blatchf.  238. 

[a]  In  Vawfonndland  goods  ware- 
housed to  be  forwarded  to  destination 
in  another  Jurisdiction  are  not  liable. 
Barr  v.  Government,  8  Newfonndl.  69. 

18.     See  statutory  provisions. 

14.  Act  July  14,  1897  (30  St.  at  L. 
213  c  11  i  33);  Act.  Aug.  6,  1909  (86 
St.  at  L.  108  c  6  {  29);  U.  8.  v.  Gross- 
feld.   1  Cust.   A.   189. 

[a]  Sule  applied.— (1)  As  to  mer- 
chandise Imported  before  but  en- 
tered after  the  act  of  1897  became 
operative.  Rev.  St.  (  2785,  which  al- 
lows fifteen  days  for  the  entry  of 
merchandise    after     the     arrival     of 


the  vessel  transporting  it  is  reported, 
did  not  have  the  effect  of  permitting 
entry  to  be  made  under  the  act  in 
force  at  the  time  of  Importation  as 
against  the  provision  of  Bald  act  of 
July  24,  1897  (30  St.  at  L..  213  c  11  I 
33),  that  "merchandise  prevloualy 
Imported,  for  which  no  .entry  has 
been  made  .  .  .  jiball  be  subjected  to 
the  duties  Imposed  by"  that  act.  E^ 
S.  Hartwell  Lumber  Co.  v.  U.  S.,  128 
Fed.  306  [aff  142  Fed.  432,  78  CCA 
648  (certiorari  den  201  U.  S.  &44,  26 
SCt  760,  60  L.  ed.  903)].  (2)  Under 
the  act  of  July  24,  1897  (80  St.  at  Li. 
218  c  11  i  33),  prescribing  that  "on 
and  after  the  day"  when  the  act  went 
into  effect  the  duties  provided  by  the 
act  should  be  applicable  to  goods  v/r«- 
viously  Imported  for  which  no  entry 
has  been  made,  the  word  "day"  re- 
fers to  the  time  or  moment  when  the 
act  took  effect;  and  merchandise  im- 
ported on  that  day  would  not  eaqape 
the  application  of  the  act,  unless  it 
was  also  entered  before  the  act  be- 
came effective.  B.  S.  Hartwell  Lum- 
ber Co.  V.  U.  8.,  supra.  (8)  The  pro- 
vision of  the  act  of  July  27,  1897 
(30  rt.  at  L.  218  c  11  i  38),  that  "on 
and  after"  that  date  merchandise  pre- 
viously Imported  should  be  subject- 
ed to  the  duties  imposed  by  said  act. 
Is  not  limited  to  merchandise  import- 
ed prior  to  that  date,  but  applies  also 
to  that  imported  on  that  day.  Elli- 
son v.  U.  S.,  136  Fed.  969  [aff  142  Fed. 
732,  74  CCA  64  (certiorari  den  202 
U.  S.  616,  26  SCt  763,  60  L.  ed.  1142)]. 

15.  U.  S.  v.  Grossfeld,  1  Cast.  A. 
189  (construing  statute). 

[a]  Btd*  appUad. — A  few  hours 
before  the  act  of  July  24,  1897,  went 
Into  effect,  certain  merchandise  was 
Imported  at  the  port  of  New  York  • 
and  entered  for  Immediate  transpor- 
tation to  the  port  of  Philadelphia, 
but  did  not  reach  the  latter  port  un- 
til after  the  act  became  operative. 
The  importation  came  within  said  act 
(30  St.  at  L.  213  b  11  g  33).  provid- 
ing that  the  duties  prescribed  by  the 
act  should  be  Imposed  on  "all  goods 
.  .  .  previously  entered  without  pay- 
ment of  duty  and  under  bond  for 
.  .  .  transportation  .  .  .  for  which  no 
permit  of  delivery  .  .  .  has  been  Is- 
sued." Ellison  V.  U.  S.,  142  Fed.  78*. 
74  CCA  64   [aff  136  Fed.  969). 

16. .  Customs  Administrative  Act 
June  10,  1890  (26  St.  at  L.  140  c  407 
i  20),  as  amended  by  Act  Dec.  16, 
1902  (32  St.  at  L.  763  c  1);  Franklin 
Sugar  Reflning  Co.  v.  U.  S.,  202  U. 
S.  680,  26  SCt  720,  60  L.  ed.  1163  (not 
rate  in  force  at  time  of  liquidation); 
Hartranft  v.  Oliver,  126  U.  S.  625,  8 
SCt  958,  31  L.  ed.  813  [foil  Sherman 
V.  Robertson.  136  U.  S.  670,  10  SCt 
1063,  34  L.  ed.  540];  U.  8.  V.  Am- 
slnck,  140  Fed.  96  [foil  U.  S.  v.  B.  L. 
Goodsell  Co.,  84  Fed.  489,  28  CCA  453 


■   .     .   ■ 
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as  withdrawal  within  a  g^iven  time,  the  duties  pre- 
vailing at  the  time  of  importation  shall  g^vem.^' 
A  proper  tender  for  consumption  entry,  although  re- 
fused, is  equivalent  to  actual  entry  for  the  purpose 
of  fixing  the  duties  leviable  ;^^  but  it  is  otherwise 
where  entry  is  improperly  tendered,  as  where  tender 
is  made  before  importation  is  complete,"  or  after 
office  hours.'" 

[$  27]  c  >  EetroacUve  Operation.  Tariff  acts 
sometimes  have  been  made  retroactive,'^  but  ordi- 
narily they  operate  prospectively  only.'* 

(all  78  Fed.  806)];  Mosle  v.  Bldwell. 
130  Fed.  334,  65  CCA  633  [rev  119 
Fed.  480]:  Oppenhelmer  v.  U.  S.,  90 
Fed.  796;  In  re  Matbews,  45  Red. 
850;  U.  S.  V.  Duvlvier.  25  F.  Cas.  No. 
15.017.  12  Blatchf.  449.  See  also  Ab- 
bot V.  U.  S.,  20  Ct.  CI.  280. 

[a]  Wltbdntwal^— Merchandise  on 
wblcb  the  dutlea  have  been  paid  and 
for  the  removal  of  which  permits 
have  been  Issued  and  delivered  to 
the  storekeeper,  is  withdrawn  from 
bonded  warehouses  for  consumption, 
within  the  meaning  of  this  statute. 
Franklin  Sugar  ReflnlnK  Co.  v.  U.  S., 
202  U.  8.  580,  2«  SCt  720,  50  U  ed. 
1153. 

[b]  Ooastraettra  wtthdikwal  from 
a  warehouse  terminates  liability,  or 
the  right  to  benefit,  on  account  of 
any  cbange.  Franklin  Sugar  Reflning 
Co.  V.  U.  8.,  144  Fed.  663. 

[c]  Mendundlae  ffeoia  Porto  Bieo 
which  at  the  time  of  arrival  was  not 
subject  to  the  tariff  laws  because 
not  Imported  from  a  foreign  country 
did  not,  by  reason  of  the  fact  that 
it  was  entered  for  warehouse,  instead 
of  for  consumption,  and  was  not 
withdrawn  until  after  the  passage  of 
the  Porto  Rico  act  April  12,  1900  (31 
St.  at  L..  77  c  191),  become  dutiable 
under  the  provision  in  said  act  that 
duty  should  be  enacted  on  "merchan- 
dise previously  entered  .  .  .  under 
bond  for  warehousing."  Bidwell  v. 
Levi,  147  Fed.  225,  77  CCA  367.  Con- 
tra ue  Pass  v.  Bfdwell,  124  Fed.  616. 

[d]  Wliea  laqiorted  goods  bar* 
zvmalBad  1b  kond  iieyond  thro*  yeaza, 
and  are  thereupon  deemed  abandoned 
to  the  government  by  virtue  of  Rev. 
St.  i  2971,  the  rights  and  liabilities 
of  the  parties  become  fixed  at  once, 
and  the  government  is  entitled  to  re- 
tain from  the  proceeds  of  their  sale, 
or  to  collect  upon  the  bond,  the 
amount  of  duties  according  to  the 
then  existing  law,  although  a  differ- 
ent rate  of  duty  goes  into  effect  be- 
fore a  sale  actually  taltes  place. 
Buzbaum  v.  U.  8.,  80  Fed.  885,  26 
CCA  216;  Anglo-California  Bank  v. 
Secretary  of  Treasury,  76  Fed.  742, 
22  CCA  527  [aff  71  Fed.  605,  and  cer- 
tiorari den  166  U.  B.  722, 17  SCt  991,  41 
L.  ed.  1188,  app  dism  176  U.  S.  87,  20 
SCt   19,   44   L.  ed.  64]. 

[e]  Weight. — Warehoused  mer- 
chandise dutiable  by  weight  Is  to  be 
assessed  on  weight  at  time  of  entry, 
and  not  at  time  of  withdrawal.  U. 
S.  V.  Falk.  204  U.  S.  143,  27  SCt  191, 
51  L..  ed.  411  [rev  146  Fed.  484,  77 
CCA  40]   (tobacco). 

[f]  miat  ooBStttntes  govenunent 
enatody^— It  is  not  necessary  that  the 
goods  actually  be  placed  in  the  gov- 
ernment warehouse  to  receive  the 
benefit  of  the  statute..  If  upon  their 
arrival    in   port   they   are   taken   Into 

■  custody  by  one  of  the  customs  offl- 
dals  they  are  within  the  meaning  of 
the  act  the  same  as  if  they  had  been 
placed  within  the  warehouse.  Hart- 
ranft  V.  Oliver,  125  U.  S.  525.  8  SCt 
958,  31  L.  ed.  813  [dlat  U.  S.  v.  Gross- 
feld.  1  Cust.  A.  189].  But  see  Mc- 
Andrew  v.  Robertson,  29  Fed.  246 
(where,  although  the  vessel  had  ar- 
rived In  port,  it  did  not  appear  that 
any  customs  offlcial  had  taken  charge 
of  her  between  the  time  of  the  ar- 
rival and  the  change  of  law;  and  that 
therefore  the  duty  leviable  was  that 
prescribed  upon  the  arrival  of  the 
vessel,  the  facts  In  the  case  show- 
ing that  tbey  could  not  be  considered 


[$28]  3.  Nature  o(  DotieB  Imposed.  Coi^ress 
has  not,  in  the  imposition  of  duties,  confined  itself 
to  any  fixed  method  in  the  determination  of  the  same, 
but  has  had  in  mind  more  the  convenience  of  col- 
lecting such  duties  and  the  end  sought  to  be  accom- 
plished. Hence  as  to  some  articles  the  duties  are 
purely  specific;  as  to  others  purely  ad  valorem;  and 
as  to  others- both  specific  and  ad  valorem.'*  Addi- 
tional duties,  which  are  frequently  imposed,  some- 
times bear  special  names,  such  as  countervailing,'* 


as  in  a  bonded  warehouse). 

17.  U.  S.  V.  McGrath,  50  Fed.  404 
[diet  Fabbrl  v.  Murphy,  95  U.  S.  191, 
24  L.  ed.  468]. 

[a]  If  the  goods  are  not  wltii- 
dxswa  within  the  time  ,  provided  by 
the  statute  they  are  subject  to  the 
prescribed  higher  rate  of  duty.  Fab- 
brl v.  Murphy,  95  U.  S.  191,  24  U  ed. 
468;  U.  S.  v.  Benson,  24  F.  Cas.  No. 
14,577,  2  Cliff.  512. 

[b]  Theatzioal  ooatnmea  admitted 
free,  under  bond,  for  temporary  use, 
pursuant  to  par  596  of  the  act  of 
1894,  are  subject,  if  not  re6xi>orted 
at  the  end  of  the  bonded  period,  to 
the  duties  prevailing  at  the  time  of 
importation,  although  a  new  law  im- 
posing different  rates  has  gone  into 
effect  in  the  meantime.  U.  S.  v.  Rus- 
sell, 84  Fed.  878,  28  CCA  662  [rev  78 
Fed.  808]. 

18.  U.  8.  V.  Perkins,  119  Fed.  884; 
U.  S.  V.  Legg,  105  Fed.  930,  45  CCA 
134;  Van  Treese  v.  U.  S.,  2  Cust.  A 
288 

li.  U.  S.  V.  E.  S.  Hartwell  Lum- 
ber Co.,  142  Fed.  432,  73  CCA  548  (aff 
128  Fed.  306  (certiorari  den  201  U.  S. 
644,  26  SCt  760,  50  L.  ed.  903)];  ;ral- 
bot  V.  U.  S.,  1  Cust.  A.  416;  U.  8.  V. 
Cordero,  1  Chist.  A.  107. 

[a]  Sole  applied. — (1)  As  to  mer- 
chandise imported  shortly  before  the 
act  of  1897  went  into  effect,  the  im- 
porters tendered  entry  before  the  im- 
portation was  complete.  The  tender 
being  rejected  by  the  collector,  it  was 
not  renewed  until  said  act  became 
operative.  It  was  held  that,  under  said 
act  of  July  24,  1897  (30  St.  at  L.  213  c 
11  {  33),  requiring  that  merchandise 
previously  Imported  for  which  no  en- 
try has  been  made  shall  be  subject 
to  the  provisions  of  that  act,  the  im- 
porters' failure  to  renew,  while  the 
old  law  stood,  brought  the  merchan- 
dise within  the  provisions  of  said 
section.  F.  S.  Hartwell  Lumber  Co. 
V.  U.  8.,  128  Fed.  306  [aff  142  Fed. 
432,  73  CCA  548  (certiorari  den  201 
U.  S.  644.  26  SCt  760,  50  L.  ed.  903)]. 
(2)  Where,  at  the  time  of  tendering 
entry  of  merchandise,  there  ie  no  ex- 
istent right  on  the  part  of  the  im- 
porters to  have  it  accepted,  nor 
duty  on  the  part  of  the  collector  of 
customs  to  accept,  no  estoppel  against 
the  government  arises  through  the 
fact  that  the  collector's  refusal  may 
have  been  on  wrong  grounds,  the 
statement  of  which  may  have  misled 
the  Importers  Into  falling  to  renew 
the  tender  on  the  proper  occasion. 
E.  S.  Hartwell  Lumber  Co.  v.  U.  S., 
supra.  (3)  Certain  merchandise  was 
imported  at  the  port  of  New  York, 
July  24,  1897,  and  there  entered  for 
immediate  transportation  to  the  port 
of  Philadelphia;  and,  before  the  act 
of  that  date  (30  St.  at  L.  213  c  11) 
had  become  operative,  the  importer 
sought  to  enter  the  merchandise  un- 
der the  act  of  Aug.  28,  1894  (28 
St.  at  L.  509  c  349),  and  ten- 
dered an  entry  in  due  form  to  the 
collector  at  the  latter  port,  which 
was  refused  properly  on  the  ground 
that  the  goods  had  not  reached  that 
port.  Ellison  v.  U.  S.,  136  Fed.  969 
[aff  142  Fed.  732.  74  CCA  64  (certi- 
orari den  202  U.  8.  616,  26  SCt  763, 
60  L.  ed.   H721> 

80.  Talbot  v.  U.  S.,  1  C;ust.  A.  416 
(holding  that  the  usual  business 
hours  of  the  customhouse  need  not 
be  extended  so  as  to  permit  entry 
before   the   new   tariff   goes   into  ef- 


fect); Gallagher  v.  U.  8.,  1  Cost  A, 
69. 

ai.  Reg.  V.  C^anada  Sugar  Refining 
Co.,  27  Can.  S.  C.  396  (act  held  ex- 
pressly retroactive);  Atty.-Gen,  v. 
Foster,   31  N.   B.  158. 

Time  of  aoemal  geaarally  see  su- 
pra I   15. 

[a]  oomlnioa  paifttaoMBt  of  CMuu 
ada  is  held  to  have  power  to  impose 
additional  duties  after  removal  from 
a  warehouse,  although  such  duties 
are  not  regarded  as  strictly  customs 
duties.  Atty.-Gen.  v.  Foster,  81  N. 
B.  163. 

33.  U.  S.  v.  Burr,  169  U.  8.  78,  16 
get  1002,  40  L.  ed.  82;  Sheldon  v.  U. 
S.,  6  Cust.  A.  516. 

[a]  Bole  api^ed. — (1)  Under  the 
Free  Coal  Act  of  Jan.  16,  1903  (82  St. 
at  L.  773  c  189  i  '2),  prescribing  that 
the  provision  in  the  act  of  1897  for  a 
duty  on  coal  "shall  not  hereafter  be 
construed  to  authorize  the  imposition 
of  any  duty  upon  anthracite  coal," 
the  term  "hereafter"  was  not  Intendr 
ed  to  be  retroactive,  and  did  not  ap- 
ply to  coal  imported  before  that  date. 
Perkins  Co.  v.  U.  S.,  180  Fed.  935. 
(2)  Merchandise  imported  and  en- 
tered for  warehouse  when  subject  to 
a  specific  rate  of  duty,  but  not  with- 
drawn for  consumption  until  an  act 
imposing  an  ad  valorem  rate  of  duty 
became  effective,  such  merchandise 
having  been  appraised  at  the  time  of 
entry  for  warehouse  at  a  value  in  ex- 
cess of  the  entei;ed  value,  is  not  sub- 
ject to  additional  duty  for  underval- 
uation. Sheldon  v.  U.  8.,  6  Cust.  A. 
516. 

[b]  Uuporta  from  Onba  were  not 
entitled,  under  the  treaty  of  Dec.  11, 
1902,  to  the  twenty  per  cent  reduo- 
.tlon  from  the  duties  imposed  by  act 
of  July  24,  1897  (30  St.  at  L.  161  c 
11),  until  Dec.  27,  1903,  the  date 
proclaimed  by  the  president' of  the 
United  States  and  the  president  of 
the  Cuban  Republic  for  the  com- 
mencement of  the  operation  of  the 
treaty.  Franklin  Sugar  Refining  Co. 
V.  U.  S.,  202  U.  S.  580,  26  SCt  720,  60 
L.  ed.  1163;  U.  S.  v.  American  Sugar 
Refining  Co.,  202  U.  S.  563,  26  SCt  717. 
50  L.  ed.  1149  [rev  136  Fed.  608]; 
M.  J.  Dalton  Co.  V.  U.  S.,  151  Fed. 
143. 

[c]  Tbe  treaty  wtth  Spain  (1)  by 
which  Porto  Rico  was  ceded  to  the 
United  States,  although  signed  Dec 

10,  1898,  and  ratified  by  Spain,  which 
was  the  last  to  ratify,  on  March  19, 
1899,  did  not  become  effective  for  the 
purposes  of  the  tariff  laws  until  the 
exchange  of  ratifications,  April  11, 
1899,  and  all  Importations  of  mer- 
chandise arriving  from  Porto  Rico 
at  a  port  of  entry  of  the  United 
States  prior  to  that  date  were  sub- 
ject to  duty.  The  doctrine  of  rela- 
tion has  no  application  to  the  tak- 
ing effect  of  a  treaty,  so  far  as  re- 
lates to  Its  effect  on  individual  rights. 
Armstrong  v.  Bldwell,  124  Fed.  690. 
(2)  Merchandise  arriving  from  Porto 
Rico  at  a  port  of  entry  of  the  Unit- 
ed  States  at   any   time   during   April 

11,  1899,  was  not  subject  to  duty. 
Howell  V.  Bldwell,  124  Fed.  688. 

33.  See  Hoenlnghaus  v.  U.  S.,  172 
U.  S.  622.  19  SCt  305,  43  L.  ed.  576. 

[a]  ZUnatxation. — Forty-five  cents 
per  pound,  and  sixty  per  cent  ad 
valorem  upon  fringes  of  glass  beads, 
artificial  silk,  and  cotton.  U.  8.  v. 
Fwing,   3  Cust.  A.  333. 

34.  See  supra  {  7. 
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cumolaiive,*'  preferential,'*  and  discriminating.'^ 
[$  29]  4.  Manner  of  Imposition— a.  By  Spe- 
ciflc  Designation  or  Special  Classification — (1)  In 
OeneraL  Inasmuch  as  the  scope  or  meaning  of  a 
oertain  tertti  or  expression  found  in  a  tariff  schedule 
is  directly  affected  by  the  inclnsion  or  omission  of 
other  terms  or  expressions  in  the  same  act,  and  as 
congress  in  the  enactment  of  such  statutes  has  often 
apparently  had  in  view  the  effect  of  former  de- 
eisions,**  it  is  evident  that  a  judicial  determination 
of  the  meaning  of  a  word  or  an  expression  is  often 
one  of  difficulty  and  perplexity.'*  However,  as  con- 
fess has  followed  a  general  system  of  schedules 
^ce  the  act  of  1883  to  the  present  time,'"  and  has 
designated  or  specially  classified  articles  under  this 
Dejonge  v.   U.   S.,   3  Cuat. 


system,  it  is  evident  that  the  judicial  eonstmction 
given  certain  terms  and  clauses  when  thus  nsed  is  of 
special  value  in  determining  the  import  of  the  same 
or  similar  terms  when  used  in  the  existing  or  in 
future  acts. 

[}  30]  (2)  By  Schedule— (a)  Ohemicals,  Oik. 
and  Pakits.  In  the  schedule  of  chemicals,  oils,  and 
paints  congress  has  intended  to  specify  a  rate  of 
duty  for  aU  products  of  a  chemical  nature.*^  Under 
it  is  found  a  judicial  determination  of  the  scope  or 
meaning  of  the  terms,  acids;"  alcoholic  com- 
pounds;'" alumina;'*  camphor,  crude;'*  castor  beans 
or  seeds;"  chalk ;'^  chemical  compounds,  mixtures, 
and    salts;"    coal-tar    colors,    dyes,    and    prepara- 


463. 

[a]  mwrtntlioa. — Ten  per  cent  In 
ad'Ution  to  fifteen  per  cent  on  calf- 
skins tanned  and  dressed,  and  also 
on  Kauffre  or  embossed  leather. 
Dejonge  v.  U.  S..  3  Oust.- A.  463. 

aa.  Faber  v.  U.  S.,  221  U.  S.  649, 
31  set  669,  65  L.  ed.  897  [atC  157  Fed. 
140]. 

[a]  ni*  eomiaarelal  convoitlon 
with  Oaba.  act  of  Dec.  17,  1903  (33 
St  at  Li.  2iS6  art  2)  provides  that 
the  rates  of  duty  granted  to  Cuba  by 
that  treaty,  being'  a  reduction  of 
twenty  per  cent  from  the  rates  pre- 
•oribed  by  any  tarifC  laws  subse- 
quently enacted,  shall  continue  pref- 
erential in  respect  to  all  like  imports 
from  other  countries.  Faber  v.  V. 
S.,  221  U.  S.  649,  31  SCt  669,  65  L.  ed. 
897  [all  Judsment  (31  SCt  659)  157 
Fed.  140J. 

87.  21  Op.  Atty.-Oen.  591,  597.  See 
supra  (i  9-12. 

[a]  ZUnstnitlon. — Merchandise  im- 
ported in  vessels  of  countries  dis- 
criminattnK  against  vessels  of  the 
United  States.  Act  Oct.  3,  1913  (38 
St  at  L.  196  >  4  par  J  subs  1);  21 
Op.   Atty.-Oen.   591,   597. 

88.  U.  S.  V.  Perry,  146  U.  S.  71, 
13  SCt  26,  36  Li.  ed.  890. 

[a]  Tliaa  (1)  it  may  be  assumed 
that  the  framers  of  the  act  of  1894 
(28  St.  at  ti.  609)  had  In  view  the  de- 
cision of  the  court  In  In  re  Duncan, 
67  Fed.  197,  which  was  a  construction 
of  the  term  "wafers  unmedlcated,"  as 
used  in  the  act  of  1890  (26  St.  at  L. 
610  par  750),  when  they  added  to  the 
corresponding  clause  (par  667)  the 
words  "and  not  edible."  (2)  So  It 
may  be  assumed  that  the  framers  of 
the  same  act  had  in  view  the  case  of 
U.  S.  V.  Perry,  146  U.  S.  71.  13  SCt 
26,  86  L.  ed.  890,  which  was  a  con- 
struction of  the  act  of  1890  par  677, 
when  they  inserted  in  the  corrSspond- 
Ing  paragraph  (par  686),  the  phrase 
"stained  or  painted  window  glass, 
and  stained  or  painted  glass  win- 
dows." (3)  LIkewi.<ie  it  may  be  In- 
ferred that  congress  intended  to  sanc- 
tion and  approve,  and  possibly  ren- 
der more  certain  the  construction  put 
upon  the  act  of  1890  par  648,  provid- 
ing for  medals  of  gold,  silver,  or  cop- 
per in  U.  S.  V.  McSorley,  66  Fed.  492, 
13  (3CA  16,  when  they  changed  the 
phraseology  to  that  as  found  In  the 
act  of  1894,  par  551. 

09.  U.  S.  V.  Perry,  146  U.  S.  71,  18 
SCt  26,  86  L.  ed.  890. 

[a]  BiaonlttM  of  ooastmotloa. — 
(1)  While  neither  mere  awkwardness 
of  expression  nor  imperfect  punctua- 
tion are  of  much  weight  In  the  con- 
struction of  tariff  acts  (TJ.  S.  v.  H. 
B.  Claflin  Co.,  92  Fed.  914,  36  CCA 
80),  (2)  It  may  well  bie  expected  that 
in  statutes  so  long,  detailed,  compre- 
hensive, and  intricate  as  tariff  acts. 
there  will  be  found  not  only' awkward 
and  obscure  sentences,  but  also  er- 
rors and  actual  or  apparent  inconsist- 
encies, contradictions,  and  duplica- 
tions (Wlebusch  v.  U.  8.,  84  Fed.  451, 
28  CCA  154).  (3)  The  fact  must  also 
be  recognlied  that  as  time  goes  by 


and  new  processes  become  known  to 
trade,  and  old  differences  are  obliter- 
ated or  new  ones  created,  congress  Is 
supposed  to  keep  informed  as  to  such 
change,  and  when  It  passes  a  tariff 
act  It  will  be  assumed  that  It  does  so 
with  the  full  understanding  of  the 
condition  of  things  at  that  time. 
Ballln  v.  Magone,  41  Fed.  921  [rev  on 
other  grounds  140  U.  S.  670,  11  SCt 
1016,  35  r..  ed.  602J. 

Jndlolal  nottca  of  facta  see  Evi- 
dence [16  Cyc  889  et  seq]. 

80.  See  Infra  {  30  et  seq. 

81.  Mason  v.  Robertson,  139  U.  S. 
624.  11  SCt  668.  35  L.  ed.  298. 

[a]  BlmlUtnd*  cl>iu*<— The  clas- 
sification is  Intended  to  be  such  that 
a  reference  to  the  similitude  clause 
(see  infra  {  47),  which,  although  af- 
fording a  convenient  and  valuable 
test  as  applied  to  many  articles  of 
manufacture,  will  not  often  be  nec- 
ess^T,  Inasmuch  ag  this  test  would 
often  be  found  dllllcult  of  application 
to  chemical  products  without  such 
Bclentlflc  knowledge  as  could  not  be 
expected  of  customhouse  oflScers. 
Mason  v.  Robertson,  139  U.  S.  624,  11 
SCt  668.  35  L.  ed.  293. 

3S.     See  cases  infra  this  note. 

[a]  AoUls. — (1)  Acetic  acid  anhy- 
dride is  dutiable  as  acetic  acid,  al- 
though not  such  chemically.  Lned- 
ers  V.  U.  S.,  140  Fed.  970  (holding 
that  an  article  bought  and  sold  by  a 
specific  name,  when  in  a  group,  may 
be  known  in  commerce  by  a  different 
term).  (2)  Boraclc  acid  and  borax 
mixed  is  dutiable  according  to  the 
highest  value  of  the  compound.  Levi 
V.  U.  S.,  126  Fed.  420.  (3)  Bromo- 
fluoresdc  acid  is  dutiable  as  coal-tar 
color  or  dye  under  the  act  of  1897. 
Kuttrofl  V.  U.  S.,  154  Fed.  1004,  83 
CCA  679  raff  147  Fed.  758].  (4)  Lore- 
tin,  a  medicinal  preparation,  the  me- 
dicinal action  of  which  as  an  anti- 
septic and  otherwise  is  chiefly  due 
to  its  acid  properties,  was  free  as  an 
"acid  used  for  medicinal  purposes." 
Koechl  V.  U.  S.,  84  Fed.  954.  (6) 
Nutgall  extract  not  dutiable  directly 
or  by  similitude  as  tannic  add  or  tan- 
nin.    U.   S.  V.  Proctor.   146  Fed.  126, 

76  CCA  96  [aff  189  Fed.  586].  (6) 
Oleic  acid,  or  oleln.  fit  for  uses  other 
than  soft  soap  making,  dutiable  as  an 
add.  Hill  V.  U.  S.,  143  Fed.  861  [aff 
161  Fed.  475,  81  CCA  IS].  (7)  Phtallo 
anhydride  and  tetrachlorphtalie  an- 
hydride are  exempt  under  the  act  of 
1890.  Heller  v.  U.  S.,  124  Fed.  299. 
(8)  Sulphotolulc  acid,  which  is  both 
an  acid  and  a  coal-tar  preparation, 
but  not  a  color  or  a  dye.  Is  dutiable 
as  the  former  under  the  act  of  1890. 
Matheson  v.  U.  S.,  71  Fed.  394,  18 
CXfA  143. 

33.  fs]  AlooboUo  oomponada. — 
(1)  This  term  is  used  by  congress  in 
its  common  acceptation,  and  no  spe- 
cific amount  or  percentage  of  alcohol 
is  necessary  to  bring  an  article  with- 
in its   meaning.     Mackle  v.  Erhardt, 

77  Fed.  810,  23  CCA  351  [aff  59  Fed. 
771]:  Smith  v.  Rhelnstrom,  66  Fed. 
984,  13  CCA  261  [rev  60  Fed.  699]; 
Frit«sche  v.  Magone,  40  Fed.  228.  (Z) 
Herbs  in  alcohol.     TJ.  S.  v.  Stone,  176 


Fed.  33,  99  CCA  49  [rev  171  Fed.  293]. 
(3)  Slnalco  Seele  is  dutiable  as  an 
alcoholic  or  a  chemical  compound. 
U.  S.  V.  Chattanooga  Brewing  Co.,  3 
Cust.  A.  376. 

[b]  Til*  moanliig  of  moobvoiuUI" 
In  "alcoholic  compounds"  is  not  lim- 
ited by  any  trade  usage  or  technical 
adaptation,  but  the  term  is  used  in 
its  common  broad  sense  of  being  any 
union  or  mixture  of  elements,  ingre- 
dients, or  parts,  'as  fine-cut  herbs 
commingled  with  alcohol  and  consti- 
tuting to  some  degree  an  infusion. 
U.  S.  V.  Stone,  176  Fed.  33.  99  CCA  49. 

a*.  Irwin  V.  U.  S.,  67  Fed.  232,  14 
CCA  381  [aff  62  Fed.  150]. 

[a]  Kydrato  of  ■liiiiiina  A  fine 
powder  commonly  known  as  "hy- 
drate of  alumina"  and  manufactured 
from  a  mineral  known  as  "bauxite" 
held  dutiable  as  alumina,  and  not  free 
as  bauxite.  Irwin  v.  U.  S.,  67  Fed. 
232,  14  CCA  381  [aff  62  Fed.  150]. 

8S.  U.  S.  V.  Schering,  163  Fed. 
246.  90  CCA  192. 

[a]  Sjrmthatis  cainlior  fre«  as 
crude  camphor.  U.  a.  v.  Scherlns. 
163  Fed.  246,  »0  CCA  192. 

38.  U.  S.  V.  Baker  (Castor  Oil  Co., 
2  Cust  A.  338. 

[a]  AUowaae*  for  tacA—U.  8.  v. 
Baker  Castor  Oil  Co.,  2  Cust  A.  338. 

87.  U.  8.  V.  Anderson,  176  Fed. 
961,  99  CCA  461. 

[a]  Otaalk  artUlotaUy  prMlpitataA 
Is  chalk,  and  not  a  manufacture  of 
chalk.  U.  S.  V.  Anderson,  175  Fed. 
961,  99  CCA  451. 

[b]  Talo  (1)  in  cubes  or  other 
forms  classified  upon  evidence  In  par- 
ticular case.  Kraemer  v.  U.  S.,  180 
Fed.  638  (reversed  by  consent) ; 
American  Lava  Co.  v.  U.  8..  3  Cust. 
A.  622.  (2)  Powdered  talc  is  a  sub- 
stance In  itself,  and  not  an  article 
made  up  of  a  mineral  substance. 
Salomon  v.  IT.  S.,  2  Cust.  A.  92. 

38.     See  cases  Infra  this  note. 
'  [a]     Obemioal     "compovtda"    °mUI 

••mlxtvxM"   dtatiiiciiialisd (1)    The 

Identity  of  the  original  materials  is 
destroyed  In  a  chemical  compound, 
but  not  in  a  chemical  mixture. 
Strohmeyer  v.  tJ.  S.,  2  (Tust.  A.  285, 
287.  (2)  A  mechanical  change  makea 
neither.  U.  S.  v.  Davies,  6  Cust  A. 
196,  197;  IT.  S.  v.  Kraemer,  4  Cust.  A. 
438,  437:  U.  S.  v.  Central  Westrumlte 
Co.,  1  Cust  A.  400,  402. 

[b]  FattUnilar  mibstaBoea. —  (1) 
Antimony  sulphide  is  within  this  pro- 
vision of  the  act  of  1913.  V.  S.  v. 
Innis,  7  Cust.  A.  3.  (2)  Antipyrine. 
Schulse-Berge  v.  U.  S:,  66  Fed.  748. 
(3)  Barium  blnoxlde  Is  a  chemical 
compound.  McKesson  v.  U.  S.,  1  (^st 
A.  213.  (4)  Baryta,  precipitated  car- 
bonate of.  Is  free  as  "baryta,  carbo- 
nate of."  U.  S.  V.  Gabriel,  1  Cust.  A. 
90  [overr  121  Fed.  208].  (6)  Bone- 
size  substitute  is  dutiable  as  a  chemi- 
cal compound.  U.  S.  v.  Ducas,  149 
Fed.  253.  (6)  Borate  of  manganese 
or  bormangan  Is  likewise  dutiable. 
Hempstead  v.  Thomas,  129  Fed.  907, 
64  CCA  839  [rev  123  Fed.  346].  (7) 
Chrome  alum,  removed  from  a  crude 
state  by  a  crystalltting  process,  is 
dutiable  as  chemical  salt.    Kuttroff  v. 
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tiona;'*  ooUodion  or  celluloid;^  dextrin;**  drags  not 
edible,  which  are  advanced  in  value  or  condition,  by 


refining  or  other  precess;*^  dyeing  or  tanning  ez- 


U.  S..  189  Fed.  2S3,  94  CCA  669.  (8) 
Crude  hydroxide  of  chrome  la  not  a 
chemical  compound.  U.  8.  y.  Conti- 
oental  Color,  etc,  Co.,  2  Cust.  A. 
1S5.  (9)  Crude  cocaine  is  an  alka- 
loid. Hirzel  V.  U.  S..  58  Fed.  772,  7 
CCA  491.  (10)  Acetate  of  copper  U 
a  chemical  compound.  V.  S.  v,  Du- 
cas.  78  Fed.  389,  24  CCA  121  [rev  71 
Fed.  964].  (11)  Dulcln  is  also.  U. 
8.  V.  Lehn.  113  Fed.  1005.  (12)  Qad- 
uol,  too.  U.  S.  T.  Merck,  136  Fed. 
817.  89  CCA  472.  (18)  Tetrachloride 
of  tin  is  lac  spirits.  Consolidated 
Color,  etc.,  Co.  v.  U.  S.,  2  Cust.  A. 
192.  (14)  Lime  glycerophosphate  is 
dutiable  as  chemical  compound. 
Kllpsteln  V.  U.  B..  167  Fed.  535.  93 
CCA  67.  (15)  Lilme  Qowder  is  a 
chemical  mixture.  Btrotuneyer,  etc, 
Co.  V.  U.  8.,  2  Cust.  A.  285.  (16) 
Metal  polish,  plate  powder,  or  whit- 
ing Tarioa8:y  classified  according  to 
the  facts  in  each  particular  case. 
U.  S.  V.  Tiffany,  117  Fed.  367:  Zucker, 
etc.  Chemical  Co.  v.  Magone,  37  Fed. 
776;  U.  S.  V.  Kraeiper,  4  Cust.  A.  433; 
V.  8.  V.  Holland-American  Trading 
Co..  4  Cust,  A.  336:  IBarUey  v.  U.  S., 
a  Cust  A.  363.  ,  (17)  Nutgall  extract 
is  not  a  chemical  compound.  Proctor 
V.  U.  8.,  139  Fed.  586  [aff  145  Fed. 
126,  76  CCA  96].  (18)  Ore,  ground, 
is  not  a  chemical  compound  or  salt. 
U.  S.  "T.  Da  vies,  6  Cust.  A,  196.  (19) 
Smelling  salts,  perfumed,  are  duti- 
able as  chemical  salts.  TT.  8.  v. 
Utard.  91  Fed.  622  [aff  99  SeA.  433, 
39  CCA  690].  (20)  Bichromate  of 
soda  is  a  chemical  compound  or  salt. 
Mason  v.  Robertson.  139  U.  8.  624, 
11  set  668,  35  L.  ed.  293  [rev  29  Fed. 
684];  Biddle  v.  HartVanft,  29  Fed.  90. 
(21)  Perborate  of  aodlura  is  also. 
Morgenstern  v.  TI.  8.,  2  Chist  A.  212. 
(22)Tri-nltro-lso-butyl-xylol,  or  arti- 
ficial musk.  too.  Magnus  v.  U.  8.,  1 
Cust.  A.  168.  (28)  "Chemical  salts," 
as  used  In  the  act  of  Oct.  1,  1890  (26 
St.  at  L.  570  c  1244  schedule  A  par 
76),  does  not  Include  muriate  or  hy- 
drochlorate  of  cocaine.  Fink  v.  U. 
8..  170  U.  8.  584,  18  SCt  770,  42 
L.  ed.  1153  [rev  66  Fed.  748].  (24) 
'^(^emlcal  compounds"  In  the  act  of 
July  24,  1897  (30  St.  at  I^  151  c 
11  schedule  A  f  1  par  2),  does  not 
include  herbs  immersed  tn  alcohol. 
V.  8.  T.  Stone,  etc,  (>>.,  171  Fed. 
293. 

89.  See  cases  Infra  this  note.  See 
also  infra  note  60. 

[a]  Ooal-tac  oolon,  Oras,  saA 
Bzapamtlons. — (1)  An  article  (bromo- 
nuorescic  acid)  which  contains  all 
the  essential  elements  and  determine 
ing  characteristics  of  a  color  or  dye, 
needing  only  to  have  its  coloring 
properties  rendered  accessible  by 
dropping  It  into  water  containing  an 
alkali.  Is  a  color  or  dye.  Kuttroff  v. 
U.  8,  154  Fed.  1004,  83  CCA  679.  (2) 
Preparations  of  coal  tar  known  as 
bases,  requiring  .chemical  combina- 
tion with  an  acid  to  be  dyes  qr  color- 
ing material,  are  not  "coal-tar  dyes 
or  colors,"  but  "products  or  prepara- 
tions of  coal  tar."  TJ.  8.  v.  Badlsche 
Co.,  S  Oust.  A.  226.  (3)  Determining 
characterlstica  In  re  Matheson,  56 
Fed.  482,  4  CCA  8  (tolldine  base  and 
binitrotoluol) ;  In  re  Roessler,  etc., 
(3iemlcal  Co.,  56  Fed.  481,  4  CCA  1 
(naphthlonate  of  soda):  Cassella 
Color  Co.  v.  U.  8.,  4  Cust.  A.  113.  (4) 
The  term  "coal  tar  preparations"  is 
more  specific  than  the  term  "chemi- 
cal compounds."  U.  S.  v.  Lehn,  124 
Fed.  87.  89. 

[b]  SpMUto  calMtaaeM. — (1)  Ace- 
tanilide.  TT.  S.  v.  Roessler,  etc.. 
Chemical  Co.,  79  Fed.  313.  24  CCA 
604  [aff  71  Fed.  957].  (2)  Allsarin 
assistant,  variously  classified.  Kep- 
plemann  v.  U.  8.,  116  Fed.  777;  Pick- 
hardt  v.  U.  8..  99  Fed.  719  [aff  102 
Fed.  603.  42  CCA  625];  Kllpsteln  v. 
V.  8.,  94  Fed.  366:  U.  8.  v.  Sehlback. 
90  Fed.  798,  }3  C<!!A  277  [aff  84  Fed. 
157  (aff  78  Fed.  808)];  Matheson  v. 
V.  S..  »0  Fed.  275;  U.  S.  v.  Koons.  4 


Cust.  A.  452.  (3)  Allsarin,  artificial, 
defined.  Farbenfabrlken  v.  U.  8.,  102 
Fed.  60S,  42  CCA  525  [aff  99  Fed. 
558].  (4)  Aniline  dyes,  how  classi- 
fied prior  to  the  act  of  1888.  Plck- 
hardt  v.  Merrltt,  132  U.  8.  252,  10  SCt 
80,  33  L.  ed.  363.  (5)  Cadmium  sul- 
phide is  dutiable  as  a  color  or  pig- 
ment. Drakenfeld  v.  U.  8.,  2  Cust. 
A.  612.  (6)  Artists'  colors  composed 
of  ocher  and  umber  are  dutiable  un- 
der the  provision  for  "ochre  and 
ochre  earth,  umber  and  umber 
earths,"  etc.,  and  not  as  "colors  and 
paints,"  etc.  Thayer  v.  Seeberger,  31 
Fed.  883.  (7)  (^rbaiol  dyes  are  not 
produced  from  anthracln,  notwith- 
standing their  association  in  what  is 
called  crude  anthracln  mass.  Cas- 
sella (3olor  Co.  V.  U.  S.,  4  Cust.  A. 
113.  (8)  Carbollneum  America  is  a 
coal-tar  preparation.  Hawley  v.  U. 
B.,  4  Cust.  A.  268  (holding  "dead  oil" 
and>  "creosote  oil"  synonymous).  (9) 
(^rbolineum  Avenarliis  is  dutiable  as 
a  distilled  oil.  Downing  v.  U.  8.,  123 
Fed.  1000.  (10)  Oeolin  is  dutiable 
as  a  coal-tar  preparation.  Merck  v. 
U.  8.,  147  Fed.  896;  Merck  v.  U.  8..  6 
Cust.  A.  32.  (11)  Creosote,  soluble,' 
free  under  the  act  of  1894  as  a  coal- 
tar  product.  Is  dutiable  under  the  act 
of  1897  as  a  coal-tar  preparation. 
Schoellkopf  v.  V.  S.,  124  Fed.  89-, 
Wise  V.  Southern  Pac.  Co.,  87  Fed. 
863,  31  CCA  263  [aff  82  Fed.  311]. 
(12)  Qalleln  is  dutiable  as  a  coal-tar 
color  or  dye.  Plckhardt  v.  U.  B.,  67 
Fed.  Ill,  14  CCA  341.  (13)  Hansa 
yellow  Is  dutiable  as  a  coal-tar  dye 
or  color  under  the  a.ct  of  1913,  par  20, 
which  does  not  exclude  from  its  oper- 
ation pigments  or  lakes,  or  insoluble 
coloring  matter  derived  from  coal 
tar.  Farbwerke-Hoechst  Co.  v.  U.  8., 
6  Chist.  A.  483.  (14)  Imitation  ver- 
milion red,  subject  to  the  same  duties 
as  genuine.  In  re  Downing,  56  Fed. 
470.  6  CCA  575;  Boving  v.  Lawrence, 
3  F.  Cas.  No.  1,711,  1  Blatchf.  607. 
(15)  Indigo,  synthetic,  is  dutiable  as 
indigo  extract  or  paste.  Kllpsteln  v. 
U.  S..  4  Cust.  A.  510.  (16)  Lysol  is 
dutiable  as  a  coal-tar  preparation. 
U.  S.  V.  Lehn,  124  Fed.  87.  (17)  Oil 
of  mirbane  or  nltrobenzole  is  a  coal- 
tar  preparation.  Murphy  v.  Arnson, 
96  U.  8.  131,  24  L.  ed.  773 ;  Matheson 
V.  U.  8..  90  Fed.  275.  (18)  Persian 
berry  extract  Is  not  dutiable  as  a 
coal-tar  dye  or  color.  TJ.  8.  v.  Berlin 
Aniline  Works.  154  Fed.  925.  (19) 
Soda,  naphthlonate  of,  is  not  a  prep- 
aration of  coal  tar.  In  re  Roessler, 
etc.,  Chemical  Co.,  56  Fed.  481.  4  CCA 
1  [aff  49  Fed.  272].  (20)  Thlolndigo, 
derived  from  naphthalene,  and  not 
from  Indigo,  is  a  coal-tar  dye  or  col- 
or. TT.  8.  V.  Hensel,  7  Cust.  A.  391. 
(21)  Tri-nitro-lso-butyl-xylol,  or  ar- 
tificial musk.  Is  not  a  coal-tar  prod- 
uct, because  its  dominant,  character- 
istic is  not  derived  from  coal  tar. 
Magnus  v.  TT.  S.,  1  Cust.  A.  168. 

fc]  "Plcment"  and  "lake"  dlatiiu 
rnUBad.— A  pigment  Is  a  special  kind 
of  coloring  mattpr,  and  a  lake  is  a 
special  kind  of  pigment.  "Coal-tar 
colors,"  then,  enumerates  coal-tar 
pigments  and  coal-tar  lakes,  if  any 
such  there  be;  and  this  enumeration 
In  the  act  of  1913,  par  20,  is  a  nar- 
rower one  than  that  of  pigments  and 
lakes  generally  in  par  63.  Farb- 
werke-Hoechst Co.  V.  TI.  8.,  6  Chist.  A. 
483 

[d]  B«ctv«A  from.  —  The  term 
"derived  from."  used  in  a  tariff  act 
to  describe  a  product,  has  its  ordi- 
nary meaning  of  "produced  from" 
and  relates  to  the  physical  substance 
from  which  such  product  is  obtained, 
not  to  its  chemical  relationship. 
Farbenfabriken  v.  TT.  S..  102  Fed.  603, 
42  CCA  625   [aff  99  Fed.  553]. 

[e]  Dead  olL — (1)  It  cannot  be 
assumed  that  dead  oil  Is  always  and 
everywhere,  either  actually  or  com- 
mercially, the  same  article,  nor,  in 
the  absence  of  evidence,  that  the  ar- 
ticle   in   question   was   the   same    as 


that  covered  by  prior  deoistona. 
Schoellkopf  v.  TT.  8.,  147  Fed.  856. 
(2)  The  article  known  as  "carbolln- 
eum," or  "carbollneum  Avenarlns," 
which  consists  of  "dead  oil"  modified 
by  the  action  of  chlorine  gas,  is  du- 
tiable under  the  provision  In  the  act 
of  July  24,  1897  (30  St.  at  L.  162  c 
11  SI  schedule  A  par  16),  for  "prep- 
arations of  coal  tar,  not  colors  or 
dyes  and  not  medicinal,  not  speeia^ly 
provided  for,"  and  is  not  dutiable  un- 
der 'the  provision  for  "chemical  com- 
pounds," in  par  3  of  said  act  or  free 
of  duty  as  "dead  or  creosote  oil,"  un- 
der par  524  (30  St.  at  L.  197  c  11  I 
2  free  list)  of  said  act.  Downing  v. 
U.  8.,  128  Fed.  1000,  1001. 

40.  Bee  cases  infra  this  note, 
[a]     OOUodloa    or    oOolold.  —  (1) 

Combs,  boxes,  and  handles  composed 
wholly  of  pyroxylin  or  celluloid  are 
dutiable  as  articles  of  which  collo- 
dion, or  any  compound  of  pyroxylin. 
Is  the  component  material  of  chiaf 
value.  Cauvtgny  Bnlsh  Co.  y.  TT.  8,  1 
Cust.  A.  118.  (2)  Collodion  in  she«ts 
is  dutiable  as  celluloid  in  finished  or 
partly  finished  articles.-  •  TT.  S.  v. 
Bschwege,  98  Fed.  600,  89  CCA  !•» 
[rev  91  Fed.  754].  (3)  Moving  pic- 
ture films  are  dutiable  as  photo- 
graphs, and  not  as  celluloid  articles. 
U.  S.  V.  Sussfeld,  1  Cust.  A.  61.  t4) 
Ping  pong  balls  are  dutiable  as  ar- 
ticles of  collodion.  TT.  8.  v.  Wana- 
maker,  136  Fed.  266;  TT.  8.  v.  Strausa, 
136  Fed.  186,  6S  CCA  201  [rev  128 
Fed.  473].  (6)  Also  pyroxylin  -  ra>dB 
partly  finished.  Rice  v.  IT.  8..  176 
Fed.  581.  (6)  Toys  of  celluloid  are 
not  within  the  provision  for  all  com- 
pounds of  pyroxylin.  TT.  8j  v. 
Schwarx  140  Fed.  302  [aff  140  Fed. 
989,  71  CCA  401].  (7)  Celluloid 
sheets,  tubes,  and  rods,  not  subjected 
to  any  process  designed  to  polish 
them,  but  polished  to  some  extent  as 
an  Incident  to  their  undergoing  a. 
process  for  smoothing  and  straight- 
ening, are  dutiable  as  "not  polished, 
wholly  or  partly,"  under  the  act  of 
1913.  U.  S.  V.  Ckihn  <^}.,  6  Cust.  A. 
426. 

41.  Morningatar  v.  TT.  8.,  169  Fed. 
287 

[a]  'Whlta  dszMB  produced  by 
chemical  treatment  of  starch,  but 
neither  dextrin  nor  starch,  dutiable 
as  dextrin  because  so  commonly 
known.  Mornlngstar  v.  TJ.  8..  159 
Fed    287 

48.  [a]  «Braffa»t  (1)  Defined. 
Leber  v.  U.  S^,  136  Fed.  243  (lentU- 
cum).  (2)  "(Jrude"  defined.  TT.  8. 
V.  Sheldon,  2  Cust.  A.  485  [foil  lAnge 
Soap  Co.  V.  U.  8.,  3  Cust.  A.  440] 
(holding  gum  resin  to  be).  (8) 
Chrysarobin  dutiable  as  a  drug  ad- 
vanced, and  not  as  a  medicinal  prep- 
aration. Levi  V.  IT.  S.,  140  Fed. 
126  (act  of  1897).  (4)  Moss,  cleaned, 
dyed,  sorted,  and  boxed,  chiefly  used 
by  florUts,  dutiable  under  this  pro- 
vision. In  re  Kraft,  63  Fed.  '1016. 
(6)  Nutgall  extract  dutiable  directly 
or  by  similitude  as  "drugs,  such  as 
.  .  .  nutgalls  .  .  .  advanced  In  value 
or  condition."  TT.  8.  v.  Proctor,  146 
Fed.  126,  76  CCA  96  [aff  139  Fed.  686]. 
(6)  Fustic  dyewood,  cut  or  shredded. 
held  dutiable  under  the  act  of  1897, 
and  free  under  th^  act  of  1909.  Per- 
ry V.  U.  S.,  2  Chist.  A  874.  (7)  Olive 
pits,  ground,  not  dutiable  as  drugs. 
Kessler  v.  U.  S.,  107  Fed.  264  [overr 
in  effect  Haulenbeck  v.  U.  S.,  84  Fed. 
148].  (8)  Opium,  powdered,  dutiable 
under  this  provision.  TJ.  8.  v.  McKes- 
son, 172  Fed.  168;  Merck  v.  U.  8.,  161 
Fed.  14,  80  CCA  510  [rev  143  Fed. 
694].  (9)  Orchil  and  Persian  berry 
extracts  not  within  this  provision. 
Sleele  v.  U.  8.,  166  Fed.  1015;  TJ.  8.  v. 
Berlin  Aniline  Works,  154  Fed.  9211; 
Sykes  V.  Magone,  38  Fed.  494.  (10) 
Papaw  melon,  powder  from  Juice  of, 
dutiable  under  this  provision.  TT.  S. 
V.  American  Ferment  Co.,  108  Fed. 
802.  (11)  Pituitary  glands  of  calves 
not  drugs.    Frankfeld  v.  TJ.  8.,  7  Oust 
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tracts;*'  epsom  salts;**  fish  sounds;**  gelatin ;*•  glyc- 
erin, refined;*"  grease;*'  indigo  extracts  or  pastes;*' 

A.  296.  (12)  Resin  scammony  within 
this  provision.  U.  S.  t.  Martin,  165 
Fed.  264.  (13)  Spruce  gum  not  a 
irug  for  tariff  purposes.  U.  S.  v. 
Bastern  Drug  Co.,  7  Cust  A.  210;  U. 
S.  T.  Maine  Cent.  R.  Co..  7  Cust.  A. 
114,  144.  (14)  Wai  san,  an  edible 
root,  dutiable  as  a  vegetable  and  not 
as  a  drug  advanced.  Win|;  On  Wo  v. 
V.  8.,  <7S  Fed.  891. 

43.     See  cases  Infra  this  note. 

[al  njuiag  or  taiming  sztraots^— 
(1)  This  provision  includes:  Extract 
of  logwood,  mordanted  with  a  salt  of 
chromium  for  pniiting  colors  on  cot- 
ton goods.  Keller  v.  U.  S.,  90  Fed. 
274.  (2)  Hydroxide  of  chrome.  U. 
8.  V.  Continental  Color,  etc,  Co.,  2 
Cust.  A.  165.  (3)  Primullne  buff, 
composed  of  quercitron  or  black-oalc 
bark  and  alizarin  in  the  proportion 
respectively  of  eighty  and  twenty 
per  cent.  In  re  Matheson,  64  Fed. 
4»2. 

[b]  "Ornds"  deflsad.— U.  S.  v.  tin- 
ker, 2  Cust.  A.  462,  622  (holding  gum 
traeaaot  to  be). 

la.  U.  S.  V.  Merck.  91  Fed.  639  [aff 
•7  Ped.  989  mem,  38  CCA  701  mem]. 

4S.  U.  S.  V.  Bestard,  3  Porto  Rico 
Fed.  35  (holding  that  "prepared  flsh 
sounds"  Includes  edible  flsh  sounds). 
'  46.    See  cases  infra  this  note. 

[a]  O^tla.—  (1)  "Manufactures 
of  gelatin"  does  not  include  gelatin 
anangles  strung  on  cords.  O.  Hirsh's 
Sons  V.  U.  S..  141  Fed.  380.  (2)  Mor 
does  it  include  spangled  hat  crowns. 
Metsger  v.  U.  S.,  141  Fed.  381  [aff 
146  Fed.  132.  76  CCA  558].  (3)  So- 
called  "linings,"  an  article  consisting 
•f  gelatin  containing  a  considerable 
proportion  of  sulphurous  acid  or  sul- 
yblte  as  a  preservative,  is  dutiable  as 
"gelatin,"  and  not  as  a  manufacture 
of  gelatin,  or  as  an  unenumerated 
manufactured  article.  Sonoma  Wine, 
etc.,  Co.  V.  U.  S..  123  Fed.  999.  (4) 
'  Small  thin  pieces  with  irregular  edges 
anj  uneven  surfaces  is  "gelatin"  and 
not  "gelatin  in  sheets."  American 
Express  Co.  v.  U.  S.,  3  Cust.  A.  476. 

47.  U.  S.  v.  Alpers.  4  Cust.  A.  19. 

48.  fa]  arMiae. — (1)  Knfleurage 
essence  free.  U.  S.  v.  Dodge.  94  Fed. 
'481.      (2)    Lily  of  the   valley  pomade 

°  or  muguet,  also  free.     Lueders  v.  U. 

8.,    143    Fed.    918;    Burr    v.    U.    S.,    1 

Cust.  A.  126;  U.  S.  v.  Ungerer,  Treas. 

Dec.  28210.      (3)   Soluble  grease  used 

in  softening  cotton  cloth   Is  dutiable 

aa  an  unenumerated  manufactured  ar- 
ticle,  and   not   as   alizarin   assistant, 

under  the  act  of  1897.     De  Ronde  v. 

U.  S.,  140  Fed.  92.      (4)  Wool  grease 

how   classified    under    different    acts. 

Swan    V.    U.    S.,    149    Fed.    304;    Swan 

V.    U.    S.,    113   Fed.    243.    51, CCA    200 

raff  109  Fed.  949J;  U.  S.  v.  Leonard, 

108  Fed.  42,  47  C<:A  181  [rev  100  Fed. 

288];  Miller  v.  Seeberger,  44  Fed.  261; 

Koechl  v.  U.  S.,  8  Cust.  A.  316.      (6) 

Under  the  act  of  1909,  par  580,   the 

burden    is    cast    upon    importers    to 

ohow  no  practical  commercial  fit- 
ness  for  other   uses   than   statutory. 

U.    S.    V.    Klipsteln,     5    Cust.    A.    28 

(holding   certain    merchandise   to   be 

grease  not  specially  provided  for,  and 

not    such    as    is    commonly    used    in 

soap    making,   etc.,   and   fit   only   for 

such   uses);   Stone  v.   U.   S.,   4  Cuat. 

A.    47. 
•49.    U.    S.    V.    Hensel,    7    Cust.   A., 

891;'  Klipstein   v.   U.    S.,    4    Cust.   A. 

610. 
60,     See  cases   infra   this   note, 
[a]       Medicinal     praparattoa     (1) 

means    such    articles    as   are    of   use, 

or    believ^3d    by    the    prescrlber    or 

user  fairly  and  honestly  to  be  of  use, 

in  curing  or  alleviating,  or  in  palliat- 
ing   or    preventing,    some    disease    or 

affection  of  the  human  frame.    Dodge 

r.  U.  S.,  130  Fed.  824  (holding  orange 

flower   water   and   rose    water   to   be 
•  such):  U.  S.  V.  Roessler,  etc..  Chem- 
ical   Co..    79    Fed.    313,    24    CCA    604 

(holding  acetanllid  dutiable  as  a  coal- 


medicinal,  or  medicinal  proprietary,  preparations;'** 
oils;''^  opium;"  paints  and  colors ;°^  salts  of  cin- 


tar  preparation)',  U.  S.  v.  Von  Oefele, 
4  Cust.  A.  16  (holding  earth  for  mud 
bath  not  to  be  a  medicinal  prepara- 
tion). (2)  The  tariff  acts  usually  pre- 
scribe different  duties  for  medicinal 
preparations  In  which  alcohol  is  a 
component  part,  or  in  the  preparation 
Qf  which  alcohol  is  used,  from  a  med- 
icinal preparation  in  which  alcohol  is 
not  a  component  part.  Scherlng  v. 
U.  S.,  119  Fed.  472  [rev  as  to  clas- 
sification 123  Fed.  65,  59  CCA  283] 
(chloral  hydrate);  U.  S.  v.  Shoemak- 
er, 84  Fed.  146  (Bovrill  wine).  (3) 
It  would  thus  appear  that  congress 
has  Intended  to  make  not  only  a  med- 
icinal preparation  which  contains  al- 
cohol as  one  of  its  component  parts 
dutiable,  but  also  any  preparation 
which,  even  though  it  contains  no  al- 
cohol, has  been  prepared  by  the  al- 
coholic process.  U.  S.  v.  Scherlng, 
126  Fed.  65,  69  CCA  283;  Battle  Chem- 
lals'  Corp.  v.  U.  S^  108  Fed.  216; 
Koechl  v.  U.  S.,  91  Fed.  110,  33  CCA 
363;  U.  S.  v.  National  Aniline,  etc, 
Co.,  3  Cust.  A.  10;  Fougera  v.  U.  S., 
1  Cust.  A.  146.  (4)  Medicinal  com- 
pounds or  preparations  under  the  act 
of  1913.  Brltt  v.  U.  S.,  7  Cust.  A. 
118  (holding  malt  soup  stock  and 
food  maltose  to  be  "similar  articles"). 
(6)  Adeps  lance  anhydrous  and  adeps 
lanse  cum  aqua  (lanolin)  how  clas- 
sified under  different  acts.  Zlnkel- 
sen  V.  U.  S.,  167  Fed.  312,  92  CCA 
624i  Movius  V.  U.  S.,  66  Fed.  734; 
Koechl  V.  IT.  S.,  3  Cust.  A.  316  (held 
dutiable  as  wool  grease  refined).  (6) 
This  provision  Includes:  Antlpyrln. 
Koechl  V.  U.  S.,-91  Fed.  110,  33  CCA 
363  [rev  66  Fed.  748].  (7)  Antitoxin. 
Koechl  V.  U.  S.,  84  Fed.  448.  28  CCA 
458;  U.  S.  V.  Schulze,  77  Fed.  607. 
(8)  Arp's  Fepsln  Bitters.  Grommes 
V.  Seeberger,  41  Fed.  32  [app  dlsm 
140  U.  S.  696,  11  set  1027.  35  L.  ed. 
696].  (9)  Boonekamp  bitters.  Br- 
hardt  V.  Stelnhardt,  158  U.  S.  177. 
14  set  775.  38  L.  ed.  678.  (10)  Chlo- 
ral hydrate.  Battle,  etc..  Chemists' 
Corp.  V.  U.  S.,  108  Fed.  216.  (11) 
Chloral  hydrate  and  aalol.  Phalr  v. 
U.  S.,  106  Fed.  608.  (12)  Ducro's 
Alimentary  Elixir.    Fougei-a  v.  U.  S., 

1  Cust.  A.  146.  (13)  Gelatin 
capsules  containing  balsam.  U. 
S.  v.  Lehn,  172  Fed.  171.  (14) 
Guaiacol    carbonate.      IT.    S.    v.   Lehn, 

2  Cust.  A.  59.  (15)  Henry's  calcined 
magnesia.  Ferguson  v.  Arthur,  117 
U.  S.  482,  6  set  861,  29  L.  ed.  979. 
(16)  Hexamethylentetramtn.  Lehn  v. 
U.  S.,  147  Fed.  640.  (17)  Muriate 
of  cocaine.  Fink  v.  U.  S.,  170  U.  S. 
584.  18  set  770,  42  L.  ed.  1153.  (18) 
Paraldehyde.  Merck  v.  U.  S.,  147 
Fed.  896.  (19)  Menthol  or  peppermint 
crystals.  McKesson  v.  IT.  S.,  S  Cust. 
A.  616.  (20)  Wolfe's  Aromatic  Schie- 
dam Schnapps.  Wolfe  v.  IT.  S.,  106 
Fed.  940.  45  CCA  144.  (21)  Sirup  of 
rhamnuB  extract  of  gentian,  and  ex- 
tract of  taraxacum.  Lehn  v.  IT.  S., 
4  Cust.  A.  325.  (22)  This  provision 
does  not  Include:  Creolln-Pearson. 
Merck  v.  IT.  S..  147  Fed.  896.  (23) 
Earth  pulverized  for  mud  bath.  IT. 
S.  v.  Von  Oefele,  4  Cust.  A.  15.  (24) 
Euqulnine.  IT.  S.  v.  Merck,  168 
Fed.  244,  94  CCA  74.  (25)  Fruit  Juice, 
concentrated  and  medicated.  Richard 
v.  U.  S.,  147  Fed.  891.  (26)  Gaduol. 
U.  S.  v.  Merck.  136  Fed.  817,  69 
CCA  472  raff  126  Fed.  438].  (27) 
Lime  glycerophosphate.  Klipsteln  v. 
V.  a.  167  Fed.  535,  93  CCA  67.  (28) 
Brown's  Chlorodyne  and  Liqueur  de 
Dr.  LavlUe.  IT.  S.  V.  Fougera,  90 
Fed.    801. 

51,     See  cases  infra  this  note. 

[a]  OUa. — (1)  BIrch-tar  oil  exempt 
as  oil  used  In  dressing  leather.  Klip- 
steln V.  U.  S.,  1  Cust.  A.  122.  (2) 
Cod  oil  dutiable  as  flsh  oil,  being  flt 
for  other  purposes  than  dressing 
leather,  and.  while  known  in  trade  as 
a  flsh  oil.  is  such  In  common  speech, 
in  which  sense  the  term  was  used  In 


the  law.  Train  v.  U.  S.,  113  Fed. 
1020,  61  CCA  623  [aff  107  Fed.  261]; 
Swan  V.  U.  S.,  109  Fed.  949  [aff 
113  Fed.  243,  61  CCA  200];  Wells  v. 
U.  S.,  99  Fed.  268.  (3)  Dressing  oil 
distilled  from  wool  grease  or  degras 
held  not  shown  to  be  fit  only  for  stuf- 
fing or  dressing  leather  a6  claimed, 
which  must  be  commercial  or  prac- 
tical unfitness  for  other  uses.  Stone, 
etc,  Co.  V.  U.  S.,  4  Cust.  A.  47.  1 
Cust.  A.  613  (dutiable  as  essential 
oils  distilled).'  (4)  Isarol  free  as 
ichthyol.  Cassett  v.  IT.  S.,  2  Cust. 
A.  465.  (5)  Ichthyol  ammonium  free 
aa  "Ichthyol."  Merck  v.  IT.  S.,  177 
Fed.  482.  (6)  Japanese  herring  oil 
dutiable  as  fish  oil  and  not  free  as 
oil  used  in  soap  making.  IT.  S.  v. 
Wells,  77  Fed.  411,  23  CCA  2l6.  (7) 
Liquid  camphor  refuse  dutiable  as  oil 
and  not  free  as  crude  camphor.  Dodge 
V.  U.  S.,  77  Fed.  602  [aff  84  Fed. 
449,  28  CCA  152,  and  aff  107  Fed. 
106,  46  CCA  166].  (8)  Lubricating 
oils  not  dutiable  as  a  combination  of 
oils.  IT.  S.  V.  Schrock,  5  Cust.  A. 
444.  (9)  "Muguet  de  Mai"  not  duti- 
able as  oil,  but  free  as  enfieurage 
grease.  Burr  v.  IT.  S.,  1  Cust.  A. 
126.  (10)  Oleln,  a  distillate  from 
wool  grease.  In  the  form  of  an  oil, 
dutiable  as  a  "distilled  oil."  Swan, 
etc,  Co.  V.  U.  S.,  172  Fed.  17?.  (11) 
Oil  of  greater  volume  held  not  to  be 
creosote  or  dead  oil.  Hawley  v.  U. 
S.,  4  Cust.  A.  268.  (12)  Oils  of 
cypress,  -  clo'ves,  cardamon,  and  pen- 
nyroyal dutiable  as  essential  oils. 
National  Aniline,,  etc.,  Co.  v.  U.  S., 
4  Cust.  A.  109.  (13)  Olive  oil  in 
large  tins  and  o.therwlse,  how  classi- 
fied, n.  S.  V.  La  Manna,  154  Fed. 
927  [aff  158  Fed.  1022,  86  CCA  673]; 
CoUette  V.  U.  S..  140  Fed.  990;  U.  S. 
V.  Tounglove  Grocery  Co.,  6  Cust.  A. 
377;  U.  S.  V.  Moos,  5  C^ist.  A.  322; 
U,  S.  V.  Sprague,  4  Cust.  A.  368;  U. 
S:  V.  Palma,  4  Cust.  A.  140;  IT.  S.  v. 
Baclle.  4  Cust.  A.  139;  Sheldon  v.  TJ. 
S.,  2  Cust.  A.  275;  Holbrook  v.  U.  S., 

1  Cust.  A.  263.  (14)  Paratine  oil 
dutiable  as  alizarin  assistant  contain- 
ing less  than-  fifty  per  cent  of  castor 
oil.  U.  S.  V.  Koons,  4  Cust.  A.  452. 
(IS)  Rapeseed  oil  is  not  free  as  flt 
only  for  soap  making  or  for  stuflflng 
or  dressing  leather.     Larkin  v.  IT.   S.. 

2  Cust.  A.  483.  (16)  Rapeseed  oil 
improperly  classified  as  mixture  of 
oil.     IT.  S.  v.  Lang,  4  Cust.  A.  494. 

G3.     See  cases  Infra  this  note. 

[a]  Oplnm. — (1)  Powdered  opium 
"drug  advanced  in  value  or  condi- 
tion" rather  than  opium  crude  or 
unmatiufactured.  IT.  S.  v.  McKesson, 
172  Fed.  168;  Merck  v.  U.  S.,  151 
Fed.  14,  80  CCA  510  [rev  143  Fed. 
694].  (2)  Opium  unchanged  after 
becoming  commercial  opium  is  "crude 
or  unmanufactured."  Merck  v.  IT.  S., 
6  Cust.  A.  347.  (3)  Synthetic  codeln 
is  an  alkaloid  of  opium.  Merck  v. 
IT.   S.,   6   Cust.  A.  -41. 

63.  -See  cases  infra  this  note.  See 
also  cases   supra  .note  S9. 

[a]  Faints  and  oolora. — (1)  Bleach- 
ers' blue  held  dutiable  as  coal-tar 
product  or  preparation,  not  color  or 
dye.  De  Ronde  V.  IT.  S.,  148  Fed. 
653.  Contra  De  Ronde  v.  IT.  S.,  1 
Ciist.  A.  104  (holding  it  an  unenum- 
erated manufacture).  (2)  Boneblack 
held  dutiable  as  "black  of  bone." 
Harrison  v.  Merrltt,  115  U.  S.  677, 
6  set  191.  29  L.  ed.  494  [aff  23 
Fed.  653];  Peters  v.  Robertson,  20 
Fed.  818.  (3)  Cadmium  sulphide  du- 
tiable as  a  pigment  or  color.  Dra- 
kenfeld  v.  U.  8.,  2  Cust.  A.  612 
(holding  "all  paints,  colors,  pig- 
ments" more  specific  than  "all  chem- 
ical compounds").  (4)  Various  pow- 
ders held  dutiable  as  ceramic  colors. 
Reusche  v.  IT.  S.,  3  Cust.  A.  387. 
(5)  Chlorophyll  not  color.  U.  S.  v. 
Magnus.  159  Fed.  751.  (6)  Collins' 
oxide  is  pigment  and  not  iron  ore. 
Collins     V.     U.    S.,     8'   (^Mt.    A.     83. 


For  later  oasea,  deTelopmeats  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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efaona    bark;**    swlphnr;*"    tea    sweepings;**    and 
toilet  preparations.*' 

[}  31]     (b)    Eartha,    EarthenwaM,    and    Olass- 
vare.    Under  the  schedule  of  earths,  earthenware, 


(7)  Colors  In  tubes  for  artists'  use 
are  dutiable  as  artists'  colors.  Rich 
v.    U.    S.,    fll    Fed.    BOl,    9    CCA    596. 

(8)  Crocus  from  residuum  of  burnt 
pyrites  dutiable  as  color.  Smith  v. 
U.  S.,  93  Fed.  194,  S5  CCA  2«S.  (9) 
Enamel  or  ceramic  colors  containing 
no  quicksilver  dutiable  as  colors  of 
that  description.  U.  S.  v.  Marschlng, 
177  Fed.  699,  1  Cust.  A.  216.  (10) 
Enanael  paint  containing  sine, 
but  not  lead,  not  dutiable  as 
paint  mixed  with  solutions  other  I 
tban  oil.  U.  S.  T.  Bird,  167  Fed. 
J19.  92  CCA  8S1;  Pomeroy  v.  U.  S., 
126  Fed.  E83.  (11)  Flitters  not  duti- 
able as  pigment  or  color,  nor  as 
bronse  powder.  U.  S.  v.  Meier,  1S6 
Fed.  764,  69  CCA  421  [rev  128  Fed. 
472];  Baer  v.  U.  S.,  180  Fed.  391. 
(12)  Hansa  yellow  dutiable  as  a  coal- 
tar  color.  Farbwerke-Hoechst  Co.  v. 
IT.  8.,  6  Chist.  A.  488.  (13)  Lakes  con- 
taining;  lead  ore  dutiable  as   "colors 

.  .  .  made  of  lead  or  containing  lead," 
and  not  as  "lakes."  U.  S.  v.  G.  Siegle 
Co..  176  Fed.  88S,  1  Cust.  A.  32.  (14) 
Liithophone,  commercially  known  as 
sulphide  of  sine  white,  is  dutiable  as 
such.  Gabriel  v.  U.  S.,  123  Fed. 
296,  59  CCA  302  [affi  114  Fed.  401, 
and  In  effect  oyerr  97  Fed.  934];  Ga- 
briel V.  U.  S.,  65  Fed.  422.  (15)  Red 
pigment  not  ochery  earth  dutiable  as 
color.  Vandegrift  v.  U.  S..  107  Fed. 
265.  (16)  Ultramarine  blue  in  pulp 
dutiable  on  basis  of  full  weight  and 
not  of  dry  powder.  IT.  S.  v.  Zentgraf, 
60  Fed.  1014.  9  CCA  835.  (17)  Im- 
portation not  of  standard  ultramarine 
blue  held  dutiable  as  paint,  color,  pig- 
ment. U.  8.  V.  Riebe,  1  Cust.  A.  19. 
(18)  "Water  colors  principally  used 
for  elementary  instruction  In  art 
dutiable  as  artist's  paints  or  colors, 
and  not  as  toys.  Ill  f elder  v.  U.-  S., 
7  Cust.  A.   53. 

64.  rr.  S.  V.  Merck,  168  Fed.  244 
94   CCA    74    (euquinlne). 

65.  See  cases  Infra  this  note. 

[a]  Bolphur. — (1)  Bungo  sulphur 
is  neither  crude  nor  reflned  and  is 
free  as  sulphi^r  not  otherwise  provid- 
ed for.  Newhall  v.  U.  S.,  4  Cust. 
A.  1S4.  (2)  Roll  sulphur  containing 
less  than  .005  per  cent  of  any  im- 
purities is  dutiable  as  reflned.  Vandi- 
ver  V.  U.  8.,  156  Fed.  961,  84  CCA 
522. 

56.  TT.  S.  V.  Hensel,  107  Fed.  260 
(held  free  as  crude  drug  under  the 
act  of  1897). 

[a]  *••  awaeplBg*,  nixed  wttb 
Uiii*  and  ssafetida  for  caffeine,  held 
dutiable  as  tea  sweepings,  in  default 
of  proof  as  to  Identity  and  quantity 
of  lime  under  the  act  of  1913.  U. 
8.  V.  Monsanto  Chemical  Co.,  7  Chist. 
A.,  340;  Schaefer  Alkaloid  Works  v. 
U.  S.,  7  Cust.  A.  128. 

57.  See  cases  infra  this  note. 

[a]  Toilet  prsparatloiia.  —  (1) 
Dentrlflce  is  a  toilet  preparation. 
Russman  v.  U.  S„  107  Fed.  266.  (2) 
Victoria  cachous  is  perfumery.  Volk- 
man  v.  XI.  S.,  84  Fed.  442.  (3)  Chalk, 
precipitated,  dutiable  as  such.  U. 
S.  V.  Anderson,  175  Fed.  961,  99  CCA 
451  foverr  Lyon  v.  U.  S.,  121  Fed. 
204].  (4)  Chalk  prepared  for  toilet 
purposes,  what  constitutes.  U.  S.  v. 
Stone,  175  Fed.  33,  99  CCA  49.  (5) 
Floral  extracts  containing  about  nine- 
ty-five per  cent  alcohol  are  alcoholic 
compounds.  -  Fritzsche  v.  Magone,  40 
Fed.  228.  (6)  Orange  and  rose  floral 
water,  having  no  medicinal  use, 
held  dutiable  as  unenumerated  arti- 
cles. Euler  V.  IT.  8.,  147  Fed.  766 
[in  effect  overr  Dodge  v.  U.  8.,  ISO 
Fed.  624  (holding  them  to  be  medi- 
cinal preparations)].  (7)  They  are 
not  dutiable  as  drugs  or  waste.  Burr 
v.  U.  S.,  167  Fed.  801,  93  CCA  191. 
(8)  Nail  powder  is  dutiable  as  a  toilet 
preparation.  Graf  v.  U.  8.,  6  Cust.  A. 
190.  (9)  So  is  Pinaud's  Eau  de  Qui- 
nine Tonique.    In  re  Merchandise,  75 


Fed.   998 

[b]  Soar.— (1)  Soap  Is  not  limited 
to  solid  combinations.  U.  8.  v.  Far- 
benfabrlken  of  Elberfeld  Co.,  3  Cust. 
A.  368.  (2)  Tooth  soap  dutiable  as 
toilet  soap.  U.  8.  v.  Park,  155  Fed. 
143;  Park  v.  U.  8.,  66  Fed.  731.  (3) 
Pears'  unscented  soap  is  fancy  soap. 
Downing  v.  U.  8.,  1  Cust.  A.  500. 

[c]  Valo,  powdered,  with  a  small 
quantity  of  boric  acid,  dutiable  as  a 
toilet  preparation.  Roger  v.  U.  S.. 
7  Cust.  A.   89. 

68,     See  cases  infra  this  note. 

[a]  Amta. — (1)  Cut  pieces  of 
agate  used  as  scale  bearings  are  du- 
tiable as  manufactures  of  agate.  U. 
8.  v.  Lorsch.  158  Fed.  398,  86  CCA 
34;  Smith  v.  Computing  Scale  Co., 
147  Fed.  890.  (2)  Cut  agate  is  duti- 
able as  "precious  stones  advanced" 
and  not  as  "manufactures  of  agate." 
U.  8.  V.  Lorsch.  172  Fed.  277.  (3) 
Agate  articles,  such  as  hook  handles, 
cups,  shoe  ho^ks,  paper  weightU,  and 
knife  handles  of  agate  or  of  onyx,  are 
dutiable  by  similitude  as  precious 
stones.  Rahn  v.  U.  8.,  121  Fed.  152; 
Hahn  v.  U.  8.,  100  Fed.  635,  tO  CCA 
622  [rev  91  Fed.  755].  Compare  Er- 
hardt  v.  Hahn,  65  Fed.  273,  5  CCA.  99 
[rev  46  Fed.  519]  (holding  agate  and 
tiger-eye  stones  cut  in  parts  and 
made  into  penholder  handles  and 
other  articles  dutiable  as  unenumer- 
ated manufactured  articles  and  not 
as  precious  stones,  nor  as  crude  min- 
erals advanced,  nor  free  as  agates 
unmanufactured).  (4)  Agate  button 
blanks  are  dutiable  as  beads  or  as 
parts  of  agate  buttons,  according  to 
which  carries  the  higher  rate.  Amer- 
ican Bead  Co.  v.  U.  S.,  5  Cust.  A.  459. 
.    6a.  '  See  cases  infra  this  note. 

[a]  Aaphaltom  and  bltiuMB.— (1) 
Asphalt  mastic  In  cakes,  which  were 
produced  by  subjecting  limestone 
rock  asphalt  to  a  crushing  process 
and  mixing  it  with  bitumen  and  cer- 
tain crude  oils.  Is  dutiable  as  as- 
phaltum  and  bitumen,  not  specially 
provided  for,  dried  or  otherwise  ad- 
vanced in  any  manner.  Gabriel  v. 
U.  8.,  122  Fed.  896;  Saacke  v.  U.  8., 
122  Fed.  895.  (2j  'Westrumlte  or 
liquid  asphalt  is  llkewlsie  dutiable. 
U.  8.  V.  Central  Westrumlte  Co.,  1 
Cust.  A.  400. 

60.  See  cases  infra  this  note, 
[a]     Bilek, — (1)  The  term  "brick" 

relates  to  brick  used  for  structural 
or  kindred  purposes,  and  does  not 
apply  to  scouring  brick.  Waddell  v. 
U.  S..  5  Cust.  A.  63.  (2)  Fire  brick 
weighing  more  than  ten  pounds  is 
dutiable  by  similitude  to  fire 
brick  weighing  not  more  than  ten 
pounds.  U.  8.  V.  Behrend,  167  Fed. 
317,  92  CCA  629;  Wing  v.  U.  8.,  119 
Fed.  479.  (3)  Magnesite  brick  is 
dutiable  as  brick  other  than  flre 
brick.  U.  S.  V.  Hempstead,  153  Fed. 
483.  (4)  Masnesic  brick  is  also  du- 
tiable as  brick  other  than  lire  brick. 
Fleming  v.  U.  S.,  124  Fed.  1014; 
Fleming  Cement,  etc,  Co.  v.  U.  8.,  84 
Fed.  158.  (5)  Welsh  quarries  are 
not  dutiable  as  tiles  but  are  dutiable 
as  "brick  other  than  Are  brick."  Tral» 
tel  V.  U.  8.,   181  Fed.  994. 

61.  See   cases   infra   this   note, 
[a]      Caibon. — (1)    Carbon    sticks, 

points,  or  rods  held  not  dutiable  as 
carbon,  because  not  susceptible  of 
decoration,  but  dutiable  as  carbons 
for  electric  lighting.  U.  S.  v.  Down- 
ing, 201  U.  8.  354,  26  SCt  476,  50 
L.  ed.  786  Crev  129  Fed.  90,  63 
CCA  682,  and  In  effect  overr  U.  S. 
v.  Reislnger,  94  Fed.  1002,  36  CCA 
626  (rev  91  Fed.  638)].  (2)  The  addi- 
tion In  the  act  of  1913,  of  the  words 
"carbons  for  flaming  arc  lamps  not 
specially  provided  for,"  to  the  pro- 
visions of  the  act  of  1909,  for  car- 
bons entirely  of  petroleum  coke  and 
carbons  chiefly  of  lampblack  or  re- 
tort carbon,  does  not  cover  all  eur- 


and  glassware  is  found  a  judicial  determination  of 
the  meaning  and  scope  of  the  terms  agate  manufac-' 
tures;"*  asphaltum and  bitumen;**  brick;'"  carbon;*^ 
cement;**   china  clay;**   ehina  and  earthenware;** 

bons  for  flaming  arc  lamps,  but  only 
such  of  them  as  ar«  not  made  chiefly . 
of  lampblack  or  retort  carbon  or  en- 
tirely of  petroleum  coke.  Hirschberr 
v.  U.  8.,  7  Cust.  A.  40.  (3)  Blood- 
char  not  dutiable  as  an  article  com- 
posed of  carbon.  U.  S.  v.  Luedera. 
148  Fed.   398. 

62.  Anglo-American    Portland   Ce- 
ment  Co.    V.    Seeberger,    39    Fed.    763 
(holding  chalk  slag  dutiable  as  ce-^ 
ment). 

63.  Perkins  v.  U.  S.,  160  Fed.  272 
(holding  that  the  duty  on  china  clay 
should  be  based  on  actual  weight.  In-' 
eluding   ordinary   moisture). 

64.  See  cases  infra  this  note, 
[a]     China  >ad  . •arthanwar*. — (1) 

Adding   a   color    to   white   china   for 
utilitarian   purposes   does    not   make- 
decorated  china,  and  china  and  cook-: 
ing  serving  dishes  of  which  the  slop-- 
Ing    undersides    are    Irregularly    col- 
ored brown.  In  order  to  conceal  smoke  : 
and  flnger  marks,  and  without  deco- 
rative effect,  are  dutiable  as  undeco-- 
rated    china.      Thurnauer    v.    U.    S., 
159    Fed.    122,    86    CCA    86    [rev    152 
Fed.     660J.        (2)      "Porcelain"     and." 
"earthenware"     distinguished.       Sar- ; 
gent    Co.    v.    U.    S.,    4    Cust.    A.    462.. 
(3)   Bisque  rings  not  susceptible  of 
decoration.    Fensterer  v.  U.  8:,  1  Cust. . 
A.  93.     Compare  under  another  tariff: 
adt    U.    S.    V.    Fenste^er,    2    Cust.    A. 
368    (magnesia  rings).      (4)    "Carme- 
lite ware,"  consisting  of  earthen  cook- 
ing ware  of  a  dark  brown  color,  some 
of   the  articles   having  a   white   lin- 
ing and  some   no  lining,   not   "com- 
mon .  .  .  brown  .  .  .  earthenware.". 
Thurnauer      v.      U.      S.,      165      Fed, 
62.         (5)       "CJomnaon"      in      "com- 
mon yellow  .  .  .  earthenware,"  la  not' 
a  commercial,  but  a  descriptive,  term; . 
and  Sarreguemines  ware,  which  is  of. 
a    superior    quality,    is    not    within 
said  provision.     V.  8.  v.  Reugger,  167 
Fed.  142.     (6)  Earthenware,  to  which • 
a  single-color  glaze  has  been  added, 
is  not  only  "decorated,"  but  "stained."  • 
U.    S.    V.    Straus.    168   Fed.    569.    .(7)- 
Tellow     earthenware      coated     wMb' 
white  or  transparent   vitreous  glaze 
as  applied  to  Ice  tanks  made  of  china, 
or  earthenware.     Langley  v.  U.  S.,  5 
Cust.  A.  76.     (8')  Earthenware  molded 
in  imitation  of  cameos  is  dutiable  as. 
"earthenware  .  .  .  ornamented  or  dec-, 
orated   In  any  manner  and  manufac- 
tures  In   chief   value   of   such   ware 
not   specially   provided   for"    (act  of: 
1918  [38  St.  at  L.  120  par  79]).  and. 
not    as    "imitation    precious    stones", 
(par   357).      Wedgwood    v.    U.    S.,    7 
Cust.  A.  434.     (9)  The  words  "china- 
ware  and  porcelain  ware,"  do  not  In- 
clude   porcelain    on    which    pictures 
have  been  painted,   the  porcelain  be- 
ing manufactured  and   used   only   as 
a  surface  for  painting,  but  such  arti- 
cles  are    dutiable  as    "paintings    not 
otherwise   provided  for."     Arthur  v. 
Jacoby,  103  U.  8.  677,  678,  26  L.  ed. 
454.       (10)     White    porcelain    bottle 
stoppers,       having       painted       there- 
on     the      name,      monogram,      and 
place     of     business     of     the     user, 
etc.,      is     dutiable     as      plain      and 
not  as  decorated.    U.  8.  v.  Borgfeldt,. 
128    Fed.    196.      (11)    Statuettes    and 
vases    of    plaster   of   parls    held    not 
dutiable  as  earthenware.     Bing  v.  U. 
8.,    121   Fed.    194.      (12)    Paintings  in 
mineral   colors   on   plaques   are  duti- 
able   as    plaques,    and    not    free    as 
paintings.     Altman  v.  U.   S.,   71  Fed. 
393.     (IS)  Nor  are  panels  decorated  in 
mineral   colors   free.      Bour   v.   U.   8., 
91  Fed.  533.        (14)   Plates  and  mugs 
decorated  with  pictures  and  with  let- 
ters of  the  alphabet,  and  known  In 
commerce  as  ABC  plates  and  mugs, 
are    dutiable    as    decorated    earthen- 
ware,  and  not  as   toys.     Maddock  v. 
Magone,    41   Fed.   882    [aff   162   U.   8.. 
368,   14  SCt  368,  38  L.  ed.  482].      (If 
P4ala  .glaasd  .  tUea    are.  dutiable 
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marble;**  mica;**  monnmental  or  building  stone ;*^ 
peail  hardening;'*  plaqnes;**  projection  lenses ;"* 
and  tUesJ^  Under  the  subdivision  imposing  du- 
ties upon  glass  and  glassware  is  found  a  de- 
termination of  the  meaning  of  the  terms  bottles, 


jars,  and  vials ;^*  blown  glass  ware;'*  cut  glass;'* 
mirrors;'*  and  articles  manufactured  of  glass,  or 
paste,  or  articles  of  which  glass  or  paste  is  a  com- 
ponent material.'*  An  additional  duty  has  been 
placed   ufwn    such   wares,    when    painted,   colored, 


earthenware  glazed.  BoBsman  v. 
Hedden,  185  U.  S.  661,  12  SCt  925, 
3<  L.  ed.  817  [aff  S7  Fed.  "SS].  (16) 
Stone  lanterns  are  not  earthenware. 
Vantlne  v.  U.  B.,  159  Fed.  289  [aff 
16S  Fed.  751,  92  CCA  431].  (17) 
Olazed  tiles  for  chimney  fronts, 
hearths,  borders  of  floors,  vestibules, 
and  bathrooms,  etc.,  are  not  dutiable 
as  paving  tiles.  Morris  v.  Seeberger, 
40  Fed.  58.  (18)  White  china  plates 
with  "Cenco"  Imprinted  are  dutiable 
as  china  printed  or  ornamented.  U. 
8.   V.  Bernard,   4  Oust.  A.   408.      (19) 

S urometer  tubes  of  porcelain  and  of 
arquardt-Maase  are  dutiable  as  por- 
celain or  china.  Stegemann  v.  U.  S., 
B  Cust.  A.  893:  U.  S.  v.  Ejrtlnge,  4 
Cust.  A.  266.  (20)  Spark  plug  Insula- 
tors are  dutiable  as  undecorated  por- 
celain. Hen  V.  U.  8.,  6  Cust.  A.  647. 
(21)  Spark  plugs  of  melUlte  or  lava 
are  dutiable  as  undecorated  porce- 
lain china  under  the  act  of  1897.  V. 
S.  V.  Morris  Ehiropean,  etc.,  Express 
Co.,  1  C^ist.  A.  300.  (22)  Spark 
plugs,  with  trade-mark  "Rajah,"  are 
dutiable  as  printed  china  under  the 
act  of  1909.  Richard  v.  U.  8.,  4  Cust. 
A.  859;  Richard  v.  U.  S.,  3  Cust.  A. 
193.  (23)  Rockingham  ware  is  duti- 
able as  decorated  earthenware.  Has- 
son  v.  U.  S.,  3  Cust.  A.  420. 

[b]     "Bnanwled"  deOaed. — Richard 
v.  U.  S.,  3  Cust.  A.  193  (enameled  and 

Srinted  spark  plugs);  Frank  v.  U. 
.,  2  Cust.  A.  86  (Carmelite  ware). 
8B.  See  cases  infra  this  note, 
[a]  llarUe^ — (1)  Breccia  is  free 
under  the  act  of  1897,  and  dutiable  as 
marble  under  the  act  of  1909.  U.  S. 
V.  Jackson,  113  Fed.  1000;  Jackson 
v.  U.  8.,  2  Cust.  A.  70.  (2)  Oranito 
or  terrasso,  consisting  of  marble 
chips  crushed  and  screened,  held  du- 
tiable as  an  unenumerated  manufac- 
ture under  the  act  of  1897  and  as  an 
earthy  or  mineral  substance  under 
the  act  of  1913.  Jackson,  v.  U.  S.,  6 
Cust.  A.  512;  Rosaman  v.  U.  8.,  1 
Cust,  A.  280.  (3)  A  monument  con* 
sistltig  of  the  marble  figure  of  a  wom- 
an on  a  pedestal  with  carved  capital 
and  base  is  an  entirety,  and  dutiable 
as  sculptures.  U.  S..  v.  Haaker,  4 
CMBt.  A.  508.  (4)  Font  and  seat  made 
by  a  sculptor  and  artistically  carved 
are  manufactures  of  marble.  U.  8. 
V.  Olivottl,  7  Cust.  A.  46.  (5)Haute- 
vllle,  Istrian,  and  other  like  stones 
are  dutiable  as  marble.  U.  8.  v. 
Jackson,  1  Cust.  A.  26  [rev  175  Fed. 
884,  and  Overr  Bockmann  v.  U.  8., 
158  Fed.  807,  86  CCA  671;  Fisher  v. 
V.  8.,  91  Fed.  759.  (6)  Marble  man- 
tels held  dutiable  as  manufactures  of 
marble.  U.  8.  v.  Halle  Bros.'  Co., 
6  Cust.  A.  643  (marble  mantel  held 
not  a  sculpture  and  not  a  work  of 
art);  Consmllli^r  v.  U.  S.,  3  Cust.  A. 
298.  (7)  Mexican  onyx  held  dutiable 
as  marble  under  former  tariffs.  Mex- 
ican Onyx,  etc.,  Co.  v.  U.  S.,  66  Fed. 
732;  Batterson  v.  Magone,  48  Fed. 
289;  Mandel  v.  Seeberger,  39  Fed.  760. 
(8)  Under  the  act  of  1897  Mexican 
onyx  is  made  dutiable  as  onyx.  Bloch 
man  Banking  Co.  v.  Blake,  168  Fed. 
G72.  (9)  Marble  mosaics  held  duti- 
able as  marble  paving  tiles.  TJ.  S. 
V.  Davis,  54  Fed.  147,  4  CCA  261 
[appr  Davis  v.  Seeberger,  44  Fed.  260 
(app  dism  154  U.  S.  516,  14  SCt 
1152,  38  L.  ed.  1082)].  (10)  Certain 
marble  mosaics  held  dutiable  as 
"veined  marble"  and  others  by  simil- 
itude as  "marble  paving  tiles,"  but 
neither  as  manufactures  of  marble. 
In  re  Herter,  63  Fed.  913,  4  CCA 
107  [rev  SO  Fed.  72,  and  in  effect 
overr  Baumgarten  v.  Magone,  50  Fed. 
69].  (11)  Objects  of  utility,  such  as 
benches  and  tables,  held  to  be 
manufactures  of  marble,  and  not 
sculptures.    Downing  v.  U.  8.,  3  Oiat. 


A.  478.  (12)  Also  covered-  panels. 
Warren  v.  U.  8.,  3  Chist.  A.  461.  (13) 
Marble  parts  of  temple  designed  as 
ornament  for  yard  or  garden  held 
dutiable  as  manufactures  of  marble 
and  not  as  sculpture  or  works  of  art. 
U.  8.  V.  Downing,  6  Cust.  A.  545. 
(14)  Products  not  shown  to  be  sculp- 
tures. Hayden  v.  U.  S.,  4  CUBt.  A. 
36.  (15)  A  carved  marble  vase,  a 
copy  of  an  artistic  original  held  duti- 
able as  sculpture.  U.  8.  v.  Baum- 
garten, 2  CusL  A.  321. 

66.  Myers  v.  U.  S.,  110  Fed.  940 
(small  pieces  from  thumb  trimming); 
Watson  V.  U.  a,  4  Cust.  A.  416  (cut 
in  figures);  U.  8.  v.  Myers,  1  Cust. 
A.  267  (rotigh  trimmed). 

67.  See  cases  Infra  this  note. 

[a]  Monumental  or  imlUUaff  atoaab 
•^(1)  "Dressed  granite."  Murphy  v. 
U.  S.,  162  Fed.  871,  89  CCA  661; 
Vantlne  v.  U.  S.,  159  Fed.  289  [aff 
166  F6d.  761,  92  CCA  431].  (2) 
Qranlte  to  be  assembled  and  erected 
as  monuments  without  further  ma- 
nipulation held  dutiable  as  dressed 
granite.'  Baldwin  v.  U.  S.,  149  Fed. 
1022,  79  CCA  631  [aff  144  Fed.  7021. 
(3)  Granite  lanterns.  Vantlne  v.  U. 
B..  166  Fed.  751,  92  CXIA  431  [aff 
169  Fed.  289].  (4)  Hewn  lava  stone 
held  dutiable  as  building  stone.  U.  S. 
V.  Orasselll  Chemical  Co.,  3  Cust. 
A.  486.  (>>mpare  U.  8.  v.  Manufac- 
turers' Paper  Co.,  4  Cust.  A.  110; 
Manufacturera'  Paper  Co.  v.  U.  S., 
3  Cust.  A.  72. 

68.  U.   8.   V.  Watson,   84  Fed.  160. 

69.  Bour  V.  U.  S.,  91  Fed.  533; 
Altman  v.  U.  8..  71  Fed.  393. 

70.  U.  8.  V.  American  Express 
Co.,  7  Cust.  A.  169  (holding-  that 
"projection  lenses,  and  frames  and 
mountings  for  the  same,"  is  more 
specific  than  "optical  instruments  and 
frames  and  mountings  for  the  same," 
for    moving    picture    "pathescopes"). 

71.  See  cases  Infra  this  note. 

[a]  TUea. — (1)  Flint  tiles.  Schro- 
eder  v.  U.  8.,  156  Fed.  967,  84 
CCA  457.  (2)  Plain  glazed  and  plain 
enameled  tiles.  Davis  v.  Seeberger, 
44  Fed.  260  [app  dlsm  154  U.  S. 
616  mem,  14  SCt  1162  mem,  88  U  ed. 
1083  mem];  Rossman  v.  Hedden,  37 
Fed.  99  [aff  145  U.  S.  661.  12  SCt 
926,  36  L.  ed.  817].  (3)  Painted  tiles. 
U.  a  V.  Richard,  99  Fed.  268,  39  CCA 
504  [rev  91  Fed.  617].  (4)  Paving 
tiles.  Morris  v.  Seeberger,  40  Fed. 
68.  (5)  Semlvltrlfied  tiles.  U.  S.  v. 
Vandegrlft,  7  Cust.  A.  77.    (6)  Welsh 
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quarry    tilea 
Fed.    994. 

78.  See  cases  infra  this  note.  See 
also  infra  |(  44-50,  and  for  bottles 
as  coverings  see  Infra  IS  69,  70. 

[a]  BotUaa,  Jars  aad  vlals^— (1) 
The  words  "jars"  does  not  Include  a 
receptacle  with  an  open  top  used  in 
photography.  Gallagher  v.  U.  8.,  6 
Cust.  A.  387.  (2)  Plain  glass  bot- 
tles. Mark  Cross  Co.  v.  tJ.  S.,  150 
Fed.  610.  (3)  Wlcker-oovered  bottles 
are  not  plain  glass  bottles.  U.  S.  v. 
Mulbens,  4  Cust.  A.  496.  (4)  Ther- 
mos bottles.  Stegemann  v.  U.  8.,  4 
Cust.  A.  26.  (5)  Reagent  bottles  let- 
tered for  utility.  Hempstead  v.  U.  8., 
122  Fed.  752.  (6)  Koch  and  Woulf 
flasks.  Elmer  v.  U.  S..  126  Fed.  439. 
(7)  Flasks  for  chemical  laboratories. 
Elmer  v.  U.  8.,  168  Fed.  240,  93 
CCA  454.  (8)  Bottles  with  cut-glass 
stoppers,  the  stoppers  predominating 
In  value.  Park  v.  U.  S.,  174  Fed. 
831.  (9)  Bottles  with  stoppers  ground 
more  than  is  necessary  for  fitting. 
Utard  v.  U.  S.,  128  Fed.  422,  63 
CCA  164  [aff  124  Fed.  997].  (10) 
To  bring  glass  bottles  within  the 
provision,  "when  cut,  engraved,  paint- 
ed, colored,  printed,  stained,  etched 
or    otherwise    ornamented    or    deco- 


rated," the  cutting,  engraving,  etch- 
ing, etc.,  thereon  must  be  substan- 
tial and  sufilclent  to  amount  to  an 
ornament  or  decoration.  U.  S.  v. 
Borgfeldt,  123  Fed.  196;  Koscherak  v. 
U.  S.,  98  Fed.  596,  89  CCA  1(6.  (U) 
"Glass  bottles,  decanters,  or  other 
vessels  or  articles  of  glass,  out,  en- 
graved, painted,  colored,  stained,  sil- 
vered, gilded,  etched,  frosted,  printed 
in  any  manner  or  otherwise  orna- 
mented, decorated,  or  ground  (except 
such  grinding  as  is  necessary  for 
fitting  stoppers)"  Is  not  limited  to 
such  articles  as  are  ground  for  or- 
namentation or  decoration.  McMul- 
len  V.  U.  S.,  123  Fed.  847.  (12) 
Bottles  molded  or  pressed.  U.  S.  v. 
Hell  Chemical  Co.,  178  Fed.  537,  102 
CCA  47.  (13)  Bar  bottles.  In  re 
Smith,  65  Fed.  476  [aff  61  Fed.  199. 
9  CCA  662]. 

73.  See  cases  intra  this  note, 
[a]  Blown  g1a«awar«,^-(l)   "Blown 

glassware"  Includes  articles  blown 
in  a  mold  as  well  as  freehanded. 
U.  S.  V.  Hell  Chemical  Co.,  178  Fed. 
537,  102  CCA  47.  (2)  Blown  glass 
and  molded  glass.  U.  8.  v.  Fonde- 
vUle,  7  Cust  A.  136.  (3)  Articles  in 
part  of  glass  not  blown.  Elmer  v. 
U.  8.,  Ids  Fed.  240,  93  CCA  454. 
(4)  Blanks  which  need  further  manu- 
facture to  prepare  them  for  the  trade 
are  not  "blown  glassware,"  but  man- 
ufactures of  glass.     U.  S.  V.  Durand. 

127  Fed.  624  [aff  137  Fed.  382,  69 
(X:A  566].  (6)  Bowls  With  molded 
stems  and  feet.  U.  8.  v.  Oredelue,  i 
Cust.  A.  298.  (6)  Flasks  for  chem- 
ical laboratories.  TJ.  8.  v.  Hell  Chem- 
ical Co:,  supra.  (7)  Funnels.  Sci- 
entific Supply  Importing  Co.  v.  U.  S., 
6  Cust.  A.  66.  (8)  Gauge  glasses. 
Rogers  v.  U.  8.,  116  Fed.  233  [aff  121 
Fed.  646,  67  CCA  609].  (9)  Thermom- 
eters and  lactoBcopes,  chlefiy  of 
blown  glass.  Elmer  v.  U.  S.,  126  Fed. 
439. 

74.  See  cases  infra  this  note. 

[a]  Oat  flaaa^— (1)  Spectacle  len- 
ses and  microscope  slides.  In  re 
Popper,  50  Fed.  66:  Fox  v.  (hidwala- 
der,  42  Fed.  209.  (2)  Glass  tumblers, 
with  bottoms  smoothed  by  cutting  or 
grinding,  or  with  engraved  sides,  are 
properly  classed  as  "glass  cut" 
Binns  V.  Iiawrence,  12  How.  (U.  S.) 
9,  13  L.  ed.  871.  (3)  Bottles  with 
cut-glass   stoppers       Utard    v.    U.   B.. 

128  Fed.  422,  63  CCA  164  [aff  124 
Fed.  997].  (4)  Thermometers.  ,U. 
S.  V.  Hesse,  141  Fed.  492.  (6)  Bot- 
tles of  blown  or  molded  glass  with 
cut-glass  atoppers.  Park  v.  U.  B., 
1  Cust.  A.  84. 

75.  See  cases  infra  this  note, 
[a]    Htrroraf— (1)  Azimuth  mirror, 

ocUnt,  and  sextant.  U.  S.  v.  Bllsa 
6  Cust  A.  433.  (2)  Ijooklng-glass 
plates.  U.  8.  V.  Snow's  V.  S.  Sam- 
ple Cio.,  71  Fed.  963.  (3)  Mirrors 
In  cases.  U.  8.  ▼.  Metropolitan  Alu- 
minum Co.,  S  C^uat.  A.  2^4.  (4) 
Mirror  plates,  not  framed,  but  intend- 
ed to  be  put  in  frames  or  cases, 
held  dutiable  as  mirrors.  Wlederer 
V.  U.  8.,  78  Fed.  809.  (6)  Parabolic 
mirrors.  General  Electric  Co.  v.  u.  S-. 
6  Cust.  A.  628,  7  CHist.  A.  167. 

76.  See  oases  infra  this  note. 
[a1    eiaaa  or  paata  oompoaaat  aM- 

texlal— (1)  "Glaas"  and  •'paste"  dis- 
tinguished. U.  S.  V.  New  York  Mer- 
chandise Co,  167  Fed.  684  [aff  174 
Fed.  1022,  98  CCA  688];  U.  S.  V. 
Velth,  6  Cust,  A.  304  (buttons  in 
chief  value  of  paste).  (2)  "Material 
and  "article"  distinguished.  U.  S.  v. 
Foscato,  6  Cust.  A.  15  (prlsmoldal 
glass  mosaics).  (3)  "Paste"  Includes 
only  the  form  of  paste  which  Is  « 
variety  of  glass  and  does  not  embrace 
articles  made  from  rice  paste.  Morl- 
mura  v.  U.  S.,  169   Fed.   279.  94  CCA 
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stained,  or   otherwise   ornamented   or   decorated.^' 
A  provision  not'  in  acts  before  1894  is  for  articles 
and  wares  composed  wholly  or  in  chief  valve  of 
earthy  or  mineral  substances.''" 
[i  32]    (c)    Metals  and  Mannfactnres  Thereof. 


SSS.  (4)  Artificial  abrasives.  Chrys- 
ta)  V.  U.  8.,  B  Oust.  A.  48S.  (5)  Ai- 
grettes. Judklns,  etc.,  Co.  v.  U.  S., 
6  Cast  A.  112.  «S)  Atomisers.  Borg- 
feldt  V.  U.  S..  78  Fed.  809  [atr  84 
Fed,  1022  mem].  (7)  Bent  disks  of 
glass  unpolished  and  unground  not 
coqulll  glasbea.  U.  8,  v.  American 
Thermo-Ware  Ca,  4  Cust.  A.  21. 
(8)  Disks.  U.  S.  v.  Popper,  66  Fed. 
SI,  13  CCA  32K.  (»)  Galloons  and 
Imitation  let.  Lcewenthal  v.  U.  S., 
$1  Fed.  644.  (10)  Glass  for  KOggles. 
Bach«  v.  U.  S.,  6  Cust.  A.  607;  U. 
S.  ▼.  American  Thermo-Ware  Co.,  6 
Cost.  A.  218;  American  Thermo- 
Ware  Co.  v.  U.  S..  2  Cust.  A.  9.  (11) 
Glass  signs  made  of  cylinder  glass, 
sand-blasted  and  colored,  their  edges 
ground,  bearing  the  word  "exit"  sten- 
ciled by  sand  blasting  or  etched  with 
acid,  ready  for  use,  are  too  far  ad- 
vanced or  processed  to  be  dutiable  as 
glass  under  the  act  of  191S  (38  St. 
at  L.  122  para  85,  90).  They  are 
dutiable  as  glass  articles,  colored 
and  sand  blasted  (par  84).  U.  S. 
V.  Bache.  7  Cust.  A.  445.  (12)  Imi- 
tation Jet  goods  not  classified  as 
manufactures  of  glass.  U.  S.  v.  Shel- 
don, 2  Cust.  A.  283;  U-  S.  v.  Beierle, 
1  Cust.  A.  457.  (13)  Jet  trimming. 
Goldberg  v.  V.  S.,  81  Fed.  91,  9  CCA 
380  [aff  6«  Fed.  818].  (14)  Ground 
glass.  U.  S.  ▼.  Bemmer,  41  Fed. 
324.  (15)  Ground  glass  blanks.  U. 
8.  V.  Louis  Hlnsberger  Cut-Glass  Co., 
M  Fed.  645.  (16)  Lamp  shades. 
Stem  V.  Jr.  S.,  99  Fed.  260.  (17) 
Lenses,  u.  S.  v.  Robinson,  140  Fed. 
968;  Anthony  v.  U.  S.,  90  Fed.  802. 
U8)  The  phrases  "vessels  or  articles 
or  glass  ...  all  the- foregoing,  flllea 
or  unfilled,  and  whether  their  con- 
tents be  dutiable  or  free,"  do  not  im- 
ply that  only  articles  capable  of 
being  used  as  containers  are  covered 
by  the  paragraph;  and  microscope 
illdeS  cannot  for  that  reason  be  ex- 
cluded. Hempstead  v.  U.  S.,  158 
Fed.  B84,  86  <3CA  42;  Stern  v.  U.  S., 
106  Fed.  937,  45  CCA  141.  (19) 
Millinery  trimmings  of  black  glass. 
Bader  v.  U.  8..  116  Fed.  541.  (20) 
Oval  glass  blanks,  blown  and  finished. 
V.  S.  v.  Fensterer,  84  Fed.  148.  (21) 
Penholder  racks  or  stands  In  chief 
value  of  glass,  with  gold  or  sliver 
plated  metal  rims.  Cross  Co.  v.  U. 
8.,  7  Cust.  A.  43.  (22)  Plain  stemmed 
glassware,  with  blown  bowl  and 
molded  stem  and  foot,  the  stem  and 
foot  being  the  chief  value,  held  du- 
tiable as  a  manufacture  of  glass. 
tJ.  S.  V.  Fondevllle,  7  Cust.  A.  135; 
U.  8.  V.  Oredelue,  6  Chist.  A.  298. 
(28)  Plate  glass.  U.  S.  v.  Semmer, 
41  Fed.  324.  (24)  Polished  cylinder 
flags  sheets  glued  together,  with  a 
rim  of  adhesive  substance  to  keep 
dampness  from  between  the  sheets, 
designed  for  use  as  material  for  au- 
tomobile wind  6hle1ds,  are  too  far 
processed  or  advanced  for  classiflcai- 
tlon  as  polished  cylinder  glass.  U.  8. 
T.  Sohrenk.  7  Cust.  A.  451.  (25)  Pol- 
ished window  glass.  Roosevelt  v. 
Maxwell.  20  F.  Chs.  No.  12034,  < 
Blatchf.  391.  (26)  Powdered  glass. 
Chrystal  v.  U.  S„  6  (3u8t.  A.  489. 
(27)  Rhinestones.  Blumenthal  v.  tJ. 
8.,  135  Fed.  254  [afT  144  Fed.  384, 
75  CCA  322].  (28)  Spatulas  and  rods. 
Elmer  v.  U.  S..  126  Fed.  439.  (29) 
Spectacles  of  glass  and  steel.  Ar- 
thur V.  Sussfleld,  96  U.  S.  128,  24 
U  ed.  772.  (30)  Strung  glass  beads. 
In  re  Stelner,  66  Fed.  726.  (31)  "Ti- 
ger's eyes,"  "cat's  eyes,"  and  articles 
In  Imitation  of  garnet,  etc.  U.  S. 
V.  Morrison,  179  U.  S.  466,  21  SCt 
195,  45  L.  ed.  275.  (32)  Towel  rods 
composed  of  molded  glass.  Bache  v. 
U   S.,  5  Cust.   A.   496. 

77.     See  cases  infra  this  note. 

Fa]  OnaaiMrtatlOB  or  daooratloii. 
—(1)  Blanks  ground  on  bottom.     U. 


8.  V.  Louis  Hlnsberger  Cvt-Glass  Ck>., 
94  Fed.  646.  (2)  Bottles.  U.  S. 
V.  Borgfeldt,  123  Fed.  196;  Hemp- 
stead V.  U.  S.,  122  Fed.  762.  (8)  Bot- 
tles and  decanters.  U.  8.  v.  Hell 
Chemical  Co.,  178  Fed.  637,  102  CCA 
47.  (4)  Colored  glass  Insulators.  U. 
S.  V.  Wakem,  2  Cust.  A.  411.  (6) 
Cylinder  glass.  Rtegelman  v.  V.  8., 
127  Fed.  493  [aff  dism  134  Fed.  1021 
mem,  67  CCA  680  mem].  (6)  Decorat- 
ed glass  bottles.  '  Koscherak  v.' 
U.  8.,  98  Fed.  696,  39  CCA 
166.  (7)  E^es  for  dolls.  Hoehn 
Co.  V.  U.  8.  139  .  Fed.  301 
[air  142  Fed.  1088,  73  CCA  6961. 
(8)  Flasks.  Elmer  v.  U.  8.,  126  Fed. 
439.  (9)  Strips  of  glass  ground  or 
polished  to  prismatic  form.  U.  S.  v. 
Ashcroft  Mfg.  Co.,  172  Fed.  449  [ail 
176  Fed.  736,  100  CCA  281];  U.  8. 
V.  FoBcato,  6  Cust.  A.  15  (prismoldal 
pieces  of  glass,  colored  or  gilded). 
(10)  Glassware  ornamented  with  met- 
al filigree.  Qallenkamp^  v.  Rachman, 
147  Fed.  769.  (11)  Ground  glass  lit- 
tles. McMullen  v.  U.  8.,  123  Fed. 
847.  (12)  Lamps,  etc.  Stern  v.  U. 
8.,  106  Fed.  937,  46  CCA  141  (aff 
99  Fed.  260].  (13)  Plate  glass  sil- 
vered and  beveled.  Herrman  v.  U. 
8..  62  Fed.  149.  (14)  Stained  win- 
dow glass.  Bache  v.  U.  8.,  81  Fed. 
162,    26    CCA   325    [aft    77    Fed.    603]. 

78.     See  cases  infra  this  note. 

[a]  Arttelea  oompoaed  of  Motliy  or 
mlaeral  ■nbrtances^—  ( 1 )  Articles 
made  out  of  earthy  and  mineral  sub- 
stances, and  not  the  substances  them- 
selves, are  dutiable  under  this  pro- 
vision. U.  S.  V.  Embossing  Co.,  3 
Cust,  A.  220;  Salomon  v.  U.  8.,  2 
Cust.  A.  92.  .  (2)  Substances  without 
definite  form  and  dimensions  are  not 
dutiable  hereunder.  Rosenheim  v. 
U.  8.,  6  Cust.  A.  100  (holding  metal 
polish  not  dutiable).  Compare  Wan- 
amaker  v.  U.  8.,  6  Cust.  A.  21;  U.  8. 
V.  Kraemer,  4  Cust.  A.  433,  437;  Bart- 
ley  V.  U.  8..  3  Cust.  A.  363.  (3) 
An  article  may  be  composed  of  a 
single  substance,  and  "mineral  sub- 
stances" does  not  mean  substances  In 
the  plural  to  the  exclusion  of  sub- 
stance In  the  singular.  U.  8.  v.  Tamm, 
2  Cust.  A.  425  (glBxing  stones).  (4) 
This  provision  is  applicable  only  to 
articles  composed  of  mineral  substan- 
ces similar  to  those  enumerated  In 
that  schedule.  Dingelstedt  v.  U.  S..  91 
Fed.  112,  33  CCA  895  [aff  87  Fed. 
190].  .  (5)  It  Is  limited  to  articles 
susceptible  of  decoration,  under  the 
act  of  1897,  but  not  under  the  act 
of  1913.  Morimura  v.  U.  8.,  169  Fed. 
279,  94  (XJA  556;  Klrschberger  v. 
U.  8.,  166  Fed.  1012;  Jaok.-»on  v.  V-  S- 
6  Cust.  A.  512.  (6)  ^t  does  not  in- 
clude sapphires  intended  for  bearings 
for  electrical  instruments.  U.  8.  v. 
American  Express  Co.,  147  Fed.  894. 
Contra  U.  8.  v.  General  'Electric  Co., 
4  Cust.  A.  287.  (7)  Battery  rods. 
Stegemann  v.  U.  8.,  4  Cust.  A.  5.  (8) 
Bisque  or  magnesia  rings.  U.  8.  v. 
Fensterer,  2  Cust.  A.  868;  Fensterer 
V.  TJ.  8.,  1  Cust.  A.  93.  (9)  Dressed 
lava  stones.  U.  8.  v.  Manufacturers' 
Paper  Co.,  4  C^ust.  A.  110.  (10) 
Earth  for  mud  baths.  U.  8.  v.  Von 
Oefele,  4  Cust.  A.  15.  (11)  Exhaust- 
ers. U.  8.  v.  DIdier-March  Co.,  2 
C!ust.  A.  436.  (12)  Modeling  clay  or 
plastninB.  Bancel  v.  U.  8.,  176  Fed. 
132;  U.  S.  V.  Strohmeyer,  etc.,  Co., 
6  Oust.  A.  246;  U.  3.  V.  Embossing 
Co.,  3  Cust.  A.  220.  (13)  NIcols  or 
NIcol  prisms.  U.  S.  v.  Bausch,  etc., 
Co..  5  CHist.  A.  416.  (14)  Pumice 
stones.  Waddell  v.  U.  8.,  124  Fed. 
301.  Compare  Gallagher  v.  U.  8..  6 
Cast.  A.  69  (holding  filed  or  rolled 
pumice  stone  to  be  pumice  stone  par- 
tially manufactured).  (IB)  Pyrome- 
ter tubes.  U.  8.  v.  Eytinge.  4  Cust. 
A.  266.  (16)  Pyrometer  tubes  of 
Marquardt-Masse.     Stegemann   v.   U. 


Under  the  metal  aehedole,  judicial  construction 
has  been  placed  upon  the  terms  or  clauses:  Abra- 
sives;'* aluminum;*'  ball  bearings;"-  bar  iron;*' 
boiler  flues  or  tubes;*'  buttons;**  cables;"  east 
hollow     ware;*'     castings;"     chains;**     copper;** 

S.,  6  Cust.  A.  393.  (17)  Seger  cones. 
U.  S:  V.  Elmer,  4  C^st.  A.  478.  (18) 
Stones  for  crushing  colors,  n.  8.  v. 
Stoutter  Co.,  S  Cust,  A.  67.  ■  (19) 
Tam  O'Shanter  stones  for  polishing. 
Waddell  V.  U.  S.,  8  Oiat.  A.  406,  5 
Cust.  A.  188.  (20)  Tableware,  etc., 
of  Jade.  Tiffany  v.  U.  S.,  126  Fed. 
255.  (21)  Water  of  Ayr  whetstones. 
U.   8.   V.   Johnson,   4  Cust.  A.   104. 

79.  Harrison  Supply  Co.  v.  U.  S., 
6  Chiat.  A.  72   (Iron  sand). 

[a]  Wh«t  «onstltirtMi  mi  abrmalT*. 
—The  purpose  of  an  abrasive  is  to 
create  new  surfaces  by  rubbing  or 
grinding  away  older  ones,  and  not 
to  produce  friction  or  heat.  Chrystal 
V.  U.  S.,  6  CMst.  A.  489  (holding  pow- 
dered glass  for  match  heads  or  boxes 
not  to  be). 

80.  See  cases  infra  this  note. 

[a]  Almnlniini — (1)  "Sheets"  de- 
fined. Gulterman  v.  U.  S„  6  Cust.  A. 
614;  Universal  Shipping  Co.  v.  U.  8.. 
'4  Cust.  A.  245  (holding  disks  and 
Blanks   cut    from   sheets   not   to  be). 

(2)  "Sheet  aluminum"  and  "alumi- 
num .  in  sheets"  distinguished,  and 
aluminum  in  colls  held  to  be  neither. 
Sellgman    v.    U.    8.,    6    Cust.    A.    85. 

(3)  Thin  sheets  put  up  in  books.  Uhl- 
-felder  v.  U.  8.,  5  Cust.  A.  33. 

81.  Norma  Co.  of  America  v.  tl. 
S.,  6  Cust.  A.  IS  (holding  that  the 
phrase  "finished  or  unfinished"  ap- 
plies both  to  ball  bearings  and  to 
parts  thereof). 

88.  Moorehead  v.  U.  S.,  127  F«d. 
779    (muck  bars). 

[a]  «BBr  Iron"  uid  "Izen  Inks" 
are  the  same  thing.  Milne  v.  U.  S., 
116  Fed.  410. 

83.  In  re  Whitney,  .63  Fed.  235 
(boiler  flues);  Downing  v.  U.  S.,  99 
Fed.  423  (tubas  of  wrought  steel  for 
holding  gas);  Thomas  v.  Vandegrift, 
163  Fed.  591  (aff  162  Fed.  646,  89 
CCA  437]   (Purves  furnaces). 

84.  Buss  v.  IT.  8.,  6  Cust.  A.  192 
(holding  that  buttons  need  not  be 
wholly  of  metal  in  order  to  be'  metal 
buttons). 

8B.  U.  8.  V.  Thirty-One  Boxes,  etc. 
28  F.  Cas.  No.  ie,465a  (cables  and 
anchor  Iron). 

86.  See  cases  infra  this  note. 

[a]  "OMt-bollow  wars.'*— (1)  Leg- 
islative and  indicial  history  of  pro- 
vision. Sears  v.  U.  S.,  2  Cust.  A. 
451.  (2)  Hollow  steel  kitchen  uten- 
sils, enameled.  Strausky  v.  Erhardt, 
52  Fed.  808.  (3)  Cast-iron  bowls  and 
kettles,  enameled.  Sittlg  v.  U.  8.,  4 
Cust.  A.  281.  (4)  Imitation  bronse 
statuary  made  of  spelter.  Sears  v. 
U.  S.,  supra. 

87.  See  cases  Infra  this  note, 
[a]     Castlnga. — (1)  This  term  does 

not  Include  articles  which  have  been 
advanced  In  condition  by  work  be- 
stowed on  them  after  they  were  cast. 
Bromley  v.  U.  8.,  154  Fed.  899  [app 
dism  166  Fed.  958,  84  CCA  458]. 
(2)  Thus  it  does  not  Include  castings 
fitted  as  parts  of  machines.  Bromley 
V.  U.  8.,  supra.  (3)  paatings  mold- 
ed, drilled,  and  machined,  not  "made 
up  into  articles."  Lang  v.  U.  8.,  5 
Cust.  A.  362.  (4)  Cast  steel  machined 
ready  for  use  and  cast-iron  disks  are 
not  plates.  U.  S.  v.  Prosser,  1  Cust. 
A.  22,  29.  (5)  Ost-lron  linings  for 
mantels  and  fireplaces  are  no  longer 
castings.  Jackson  Co.  v.  U.  8.,  2  Cust. 
A.  475.  (6)  Cast-iron  eccentrics  nick- 
el plated  are  not  iron  castings.  U. 
S.  V.  Durbrcw,  etc.,  Mfg.  Co.,  5  Cust 


A.  410.  (7)  ''Made  up  Into  articles- 
defined.  U.  8.  V.  L<eigh.  4  Cust.  A. 
304  (holding  cast-iron  repair  or  re- 
placement parts  to  be  castings  ad- 
vanced). 

88.  Sheldon  v.  U.  S.,  152  Fed.  318 
[aff  159  Fed.  105,  86  CCA  295]  (old 
chains,  scrap  iron);  In  re  Lorsch. 
49  Fed.  221  (shot  chains).  ^IV_ 

89.  See  oases  infra  this  note? 
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cutlefy;"*  cylindrical  or  tabular  tanks  or  vessels 
for  gas,  liquids,  or  other  materials  ;^^  Dutch  metal  ;*' 
ferromanganese;**  firearms;'*  forgings;"*  hollow 
ware;'*  hoop  iron;"   iron  ore;"  lacquered  metal 


containers;"  lead;'  machine  tools;*  metallic  min- 
eral substances  in  a  crude  state;*  metal  leaf;*  metal 
threads      and      fabrics;'     nails;*      needle-cases;' 


[a]  Ooppar. — (1)  Copper  rollers. 
Uagone  v.  Klner,  SI  Fed.  626,  2  CCA 
363. .  (2)  "Hutch  metal."  U.  8.  v. 
UUman.  28  F.  Caa.  No.  16,693,  4 
Ben.  547.  (3)  Chinese  coin  or  "cop- 
per cash."  Crocker  v.  Redfleld,  6  F. 
Cas.  No.  3,400,  4  Blatchf.  378,  18 
HowPr  (N.  Y.)  85.  (4)  Small  copper 
engravers'  plates  are  not  copper  in 
"plates  .  .  .  not  manufactured,"  nor 
copper  "sheets,"  nor  manufactures  of 
copper.  U.  S.  V.  Drakenfeld,  178 
Fed.  258,  101  CCA  618  Crev  172  Fed. 
296].  (5)  Seamless  flexible  copper 
tubing  is  dutiable  as  flexible  metal 
tubing,  and  not  as  copper  pipes. 
Hensel  v.  U.  S.,  2  Cust.  A.  221. 

90.  See  cases  Infra  this  note, 

[a]  OnOmtv. — (1)  Pocket  knives, 
incomplete.  U.  S.  v.  Silberstein,  99 
Fed.  263  [aff  105  Fed.  1005  mem,  44 
CCA  686  mem].  (2)  Cook's  knife. 
U.  S.  v.  Curley,  66  Fed.  720.  (3) 
Combination  knife  and  letter  opener. 
Silberstein  v.  U.  S.,  3  Cust.  A.  339. 
(4)  Erasers  of  metal  with  flxedl 
blades.  Irwin  v.  U.  S.,  2  Cust.  A. 
296.  (5)  Deer-foot  hunting  knife — a 
six-Inch  knife  with  a  flve-inch  folding 
blade.  U.  S.  v.  Borgfeldt,  1  Cust.  A. 
25u.  (6)  Pruning  and  budding  knives. 
Quirk  V.  U.  S..  6  Cust.  A.  444.  (7) 
Sheep  shears.  Simmons  Hardware 
Co.  V.  Lancaster,  31  Fed.  446.  (8) 
Hair  clippers.  Koch  v.  Seeberger, 
30  Fed.  424.  (9)  Hair  clippers  not 
shears.  Sheldon  v.  U.  S.,  2  Cust.  A 
109.  (10)  Unfinished  scissors  blades. 
Redden  v.  U.  S.,  5  Cust.  A.  486. 
(11)   Hedge  shears.     U.  S.  v.  Boker. 

6  Oust.  A.  243.  (12)  Congress  in- 
tended, that  those  shears  which  are 
chiefly'  used  agriculturally  should  not 
be  dutiable  as  "shears"  under  the  tar- 
iff act  of  1913  (38  St.  at  L..  126  par 
128),  but  admitted  free' of  duty  as 
agricultural  Implements  under  par 
391.  U.  a.  V.  Wlebusch,  7  Cust.  A. 
364;  U.  S.  V.  Irwin,  7  Cust.  A.  360; 
V.    9.    V.    Ducommun    Hardware   Co., 

7  Oust.  A.  353  [dlst  Quirk  v.  U.  S.. 
6  Cust.  A.  444]  (pruning  shears).  (13) 
Rasor  blades.  U.  S.  v.  Witte  Cutlery 
Co.,    7   Cust.    A.    181. 

91.  Roessler,  eta.  Chemical  Co.  v. 
U.  S.,  4  Cust.  A.  132  (holding  that 
crucibles  or  pots  are  not  such  tanks 
or  vessels). 

ta]  What  mf  ••pM»t«l7  dvtiaM*. 
—(1)  Iron  drums  containing  glycerin, 
etc.,  and  susceptible  of  being  used 
again.  U.  S.  v.  Bene,  6  Chist.  A.  523; 
U.  S.  V.  Oeisenheimer,  6  Cust.  A. 
520:  Harx  v.  U.  S.,  3  Cust.  A.  94; 
tr.  S.  V.  Marx,  1  Cust.  A.  152.  (2) 
Drums  containing  nut  oil  and  cotton- 
seed oil,  although  old  and  dented, 
but  not  worthless  as  containers.  Col- 
by V.  U.   S.,   3  Cust,   A.    234. 

K>]  Wliat  •>•  not  sepsratslr  da- 
le.— (1)  Tin  cans  containing  vege- 
tables. TT.  S.  v.  Garramone.  2  Cust. 
A.  SO  [certiorari  den  223  U,  S,  722 
mem,  32  SCt  524  mem,  56  L.  .  ed. 
680  mem].  (2)  Iron  drums  containing 
chemical  salts  and  destroyed  In  re- 
moving contents.  U.  8.  v.  Braun 
Chemical  Co.,  2  Cust.  A.  57. 
.  OOTMlngs  gmwraUy  see  Infra  Si 
44-48.  ' 

93.  tlhlfelder  Co.  v.  V.  S.,  5  Cust. 
A.  33  (thin  sheets  of  Dutch  metal 
united  held  to  be  single  leaves.) 

93.     See  cases  Infra  this  note. 

[a]  TarroinsogaBss*. — (1)  Alloy 
more  than  ninety  per  cent  manganese 
Is  not  ferromanganese.  Goldschmldt- 
Thermit  Co.  v.  U.  S..  3  Cust.  A.  187. 
(2)  Ferro-alloys  classified  as  ferro- 
manganese by  similitude.  IT.  S.  v. 
Lavlno,  175  Fed.  964,  99  CCA  637 
[certiorari  den  216  U.  S.  618,  30  SCt 
573,  54  L.  ed.  640];  U.  S.  v.  Ropsseler, 
etc..  Chemical  Co.,  137  Fed.  770.  70 
CCA  346  [fllf  131  Fed.  576];  Dana 
T.    TJ.    S.,    116    Fed.    933;    Dana   v.    U. 


S.,  91  Fed.  522  [att  99  Fed.  433, 
39  CCA  690].  Contra  Thomas  v.  Wil- 
liam Cramp  &  Sons'  Ship,  etc.,  Bldg. 
Co.,  142  Fed.  734,  74  CCA  66  [aff  139 
Fed.  303];  U.  S.  T.  Wells,  1  Cust. 
A.   168. 

94.  See  cases  infra  this  note. 

[a]  rlrMurma. — (1)  Gunstocks, 
finlslred,  with  locks  and  mountings. 
U.  S.  V.  Schoverling,  146  U.  S.  76, 
13  SCt  24,  36  L..  ed.  893  [aff  46 
Fed.  349,  app  Robertson  v.  Oerdan, 
132  U.  S.  460,  10  SCt  119,  33  L.  ed. 
403,  and  dlst  Falk  v.  Robertson,  137 
U.  S.   225.   11   SCt  41,  34  L.  ed.   645]. 

(2)  Gun  barrels  and  gun  stocks,  mak- 
ing complete  shotgun.  U.  S.  v.  Irwin, 
78  Fed.  799,  24  CCA.  349.  (3)  The 
provision  for  "parts  of  rifles,"  is 
not  limited  to  those  In  a  finished 
condition,  but  embraces  parts,  such 
as  rough-bored  rifle  barrels  advanced 
to  a  condition  unfitting  them  for 
any  use  other  than  In  connection  with 
rifles.  U.  S.  v.  Riga,  171  Fed.  783. 
(4)  Bayonets  are  not  parts  of  guns 
but  are  side  arms.  American  Elx- 
press  Co.  v.   U.   S..   2  Cust.  A.  312. 

95.  See  cases  Infra  this  note. 

[a]  Torgiagu. — (1)  What  are. 
Newman-Andrew  Co.  v.  TT.  8.,  2  Cust. 
A.  4  (drawplates  and  wortles) ;  Pros- 
ser  V.  U.  S.,  1  Cust.  A.  550  (partly 
or  fully  machined  articles  of  steel 
and  forgings  of  steel).  (2)  What  in- 
cluded In  phrase  "forgings  of  what- 
ever degree,"  etc.  Saltonstall  v.  Wle- 
busch, 156  U.  S.  601,  15  SCt  476,  39 
L.  ed.  649;  U.  8.  v.  Prosser.  177  Fed. 
569;  Prosser  v.  U.  8.,  154  Fed.  721 
[rev  on  other  grounds  158  Fed.  971, 
86  CCA  175].  (3)  Forgings  of  Iron 
or  steel  advanced  In  condition.  U. 
S.  v.  Anderson.  2  Cuqt.  A.  350  (a 
hoe  with  a  shank  for  attaching  a  han- 
dle). 

99.     See   cases   infra   this   note. 

[a]  Hollow  WBTSu — (1)  Oas  burn- 
ers are  not  hollow  ware  of  Iron  or 
steel.  Fensterer  v.  U.  S.,  6  Cust.  A. 
61.  (2)  Imitation  bronze  statuary 
made  of  spelter  is  not  cast  hollow 
ware.     Sears  v.  U.  S.,  2  Cust.  A.  451. 

(3)  "Olased  cast-iron  wares"  and  oth- 
er "glased  wares"  distinguished.  Slt- 
tig  T.  U.  8.,  4  Cast.  A.  281  (cast-Iron 
bowls  and  kettles). 

97.  Kennedy  v.  Hartranft,  9  Fed. 
18. 

98.  [a]  Xitim  o*»^— (1)  Defined. 
Collins  V.  U.  S.,  3  Cust.  A.  83  (Col- 
lins' oxide).  (2)  Dutiable  under  the 
act  of  1874  as  a  mineral  substance  In 
a  crude  state.  Harvel  v.  Merrltt, 
116  U.  8.  11,  «  SCt  207,  29  L.  ed.  660. 

(3)  No  allowance  for  moisture.  Earn- 
shaw  V.  Cadwalader,  145  U.  S.  247,  12 
SCt  ,861,  36  L.  ed.  693.  (4)  Hema- 
tite iron  ore  in  a  form  in  which  It 
cannot  be  used  as  a  pigment  is  not 
dutiable  as  "pigments,"  but  as  "Iron 
ore."  Hill  V.  Francklyn,  162  Fed. 
880,  89  CCX  570;  Franklin  V.  U.  8., 
119  Fed.  470. 

99.  [a]  Uaeqaevad  mstal  ooatala- 
•n. — ^Boxes  not  of  a  kind  ordinarily 
used  in  transportation  of  merchan- 
dise are  separately  dutiable.  Wool- 
worth  V.  U.  8.,  4  Cust.  A.  242;  111- 
felder  v.  U.  S.,  2  Cust.  A.  299. 

1.     See  cases  infra  this  note. 

[a]  IMM. — (1)  Pig  lead.  Newark 
V.  Balbach  Smelting,  etc.,  Co.,  81 
Fed.  950.  (2)  Whether  material  du- 
tiable as  "types,  old"  or  "tyDe  met- 
al." Sapery  v.  U.  S.,  135  Fed.  332, 
68  CCA  140.  (3)  Base  bullion.  In  re 
Guggenheim  Smelting  Co.,  112  Fed. 
517,  50  CCA  374  [certiorari  den  186 
U.  S.  485,  22  SCt  942,  46  L.  ed.  1260]. 

(4)  I..akes  containing  lead.  U.  S.  v. 
.Slegle,  1  Cust.  A.  32.  (5)  Lead  and 
sine  ores.  Consolidated  Kansas  City 
Smelting,  etc.,  Co.  v.  U.  S.,  1  Cust.  A. 
472.  (6)  By-product  of  lead  bullion 
refined  In  bonded  warehouse  classified 


as  type  metal.  American  Smelting, 
etc,  Co.  V.  U.  8.,  2  Ctist.  A.  231. 
(7)  Lead  In  copper  matte  Is  not  duti- 
able— being  ore  It  Is  not  lead.  U.  S. 
V.  American  Smelting  Co.,  6  Cust  A. 
398. 

2.  Norma  Co.  of  America  v.  U.  S, 
t  Cust.  A.  89;  U.  8.  v.  Georgia  Pulp,' 
etc.,  Mfg.  Co.,  3  Cust.  A.  410;  Sears  v. 
U.  S.,  2  Cust.  A.  329;  Myers  v.  U.  S., 
1  Cust.  A.  226. 

[a]  Wbat  u*  niaohlae  tools.— 
Floor  planers,  with  electric  motor 
propelled  by  hand.  Myers  v.  U.  8, 
1  Cust.  A.  226. 

[b]  What  •!•  aot  macWiie  tools^— 
(1)  Steel  hair  clippers.  Sears,  etc, 
Co.  v.  U.  S.,  2  Cust.  A.  829.  (2) 
Machines  for  barking  logs.  U.  S.  v. 
Georgia  Pulp,  etc.,  Mfg.  Co.,  3  CusL 
A.  410.  (3)  Tools  operated  by  hand 
power.  Johnson  v.  U.  S.,  4  Cust.  A. 
63.  (4)  "MSMShlne  tools"  connotes  the 
application  of  power  other  than  band 
power  alone  to  an  Implement  or  tool 
in  Its  use  and  operation;  and  the 
multiplication  of  the  manual  power 
of  the  operator  by  mechanical  de- 
vices is  not  such  other  motive  power. 
U.  8.  v.  Knauth.  3  Cust.  A.  419.  (5) 
Knitting  machines  operated  by  hand 
power.  Surgical  Supply  Imporilng 
Co.  V.  U.  S.,  3  Cust.  A.  429.  (6) 
Hand  operated  cutting  machines. 
Knauth  V.  U.  S.,  3  Cust.  A.  435.  (7) 
Bench  lathe  operated  by  treadle.  U. 
S.  V.  Bernard,  S  (hist.  A.  503.  (8) 
Meat  slicing  machines.  Gallagher  t. 
U.  8.,  3  <5u»t.  A.  520.  (9)  Hand 
power  machines  for  sharpening  pen- 
cils. Favor  v.  U.  S.,  4  CUst.  A  292. 
(10)  Parts  of  machine  tools  not  In- 
cluded with  machine  tools.  U.  S.  v. 
Leigh,  7  Cust.  A.  228;  Norma  Ca  of 
America  v.  U.  8.,  6  Cust.  A.  89. 

8.     See  cases  infra  this  note. 

[a]  Omds  BMtaUlo  mlaanla^— (1) 
To  exclude  minerals  from  this  provi- 
sion It  Is  not  essential  that  the  prod- 
uct of  a  process  of  manufacture  be 
given  a  new  name.  Myers  v.  U.  S., 
1  Cust.  A.  506.  (2)  Tungsten  ore,  or 
wolfram,  is  within  this  provision. 
Hempstead  v.  U.  8..  115  Fed.  256. 
(3)  But  corundum  ore  concentrates 
are  not.  Myers  v.  V.  8..  1  Cust  A 
506.  (4)  Neither  is  breccia.  Jackson 
v.  U.  8.,  2  Cust.  A.  70.  (5)  J»or  is 
zinc  dust  U.  S.  V.  Klipstein.  121 
Fed.  996. 

4.  Uhlfelder  v.  U.  8.,  8  (hist  A 
33  (method  of  counting  double 
sheets). 

5.  See  cases  Infra  this  note. 

[a]  Vetel  tbrsada  and  fatalas^— 
(1)  "Metal  threads"  defined.  Tyler 
Co.  V.  U.  S.,  6  Cust.  A.  158.  (2) 
Metal  thread  fabrics  In  the  piece  are 
within  the  provision  for  an  "article 
made  wholly  or  In  chief  value  of 
metal  threads."  Rosenberg  v,  II.  S.. 
141  Fed.  379.  (3)  The  act  of  1897. 
par  379,  covered  all  fabrics  made 
wholly  or  In  chief  value  of  tinsel 
wire,  lame  or.  lahn,  bullions  or  metal 
threads,  without  regard  to  the  wiatn 
or  length  of  the  fabrics  or  of  the 
materials  composing  It.  Hlrsch  v.  U. 
S.,  167  Fed.  309,  93  CCA  61.  (4) 
Narrow  metal  braid,  bearing  glass 
beads,  used  for  trimming  ladles'  gar- 
ments, and  commercially  known  as 
"metal  lace."  Loewenthal  v.  U.  S.. 
91  Fed.  644.  (5)  Ribbons,  etc,  of. 
Slegman  v.  V.  S.,  7  Cust.  A.  196. 

6.  Richard  v.  TT.  S.,  4  Cust  A 
262  (furniture  nails  of  metal  and 
leather,   leather  chief  value). 

7.  See  cases  Infra  this  note. 

[a]  irsedl*  OMM. — (1)  "Article^ 
as  component  "material."  Stelnhardt 
V.  U.  S.,  2  Cust.  A.  361.  (2)  Boxes 
containing  needles  in  combination 
with  pins,  thread,  and  a  celluloid 
thimble.  TT.  S.  v.  Polrler,  6  (hist  A. 
239     (8)  Paper  folders  of  flimsy  na- 
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nickel;*  nippers  and  pliers;*  penhold'ers  and  fonntain 
pens;"  pig  iron;"  pins;"  plated  articles;^'  rods;'* 
scrap  iron  and  steel;'''  steam  engines;'*  steel  in  va* 


lions  forms ;'^  swords  and  side  arms;'*  teme  tin;^* 
tinsel  wires,  lame,  or  lahn ;'°  track  tools;"  unwrought 


ture.  U.  S.  V.  Strauas,  6  Oust.  A. 
498.  (4)  Prior  decisions.  Dleckerhoff 
V.  U.  S..  151  Fed.  967  [aff  160  Fed. 
449,  87  CCA  410] ;  Guthman  v.  U.  S.. 
148  Fed.  332:  U.  S.  v.  Mathews,  78 
Fed.  345,  21  CCA  127;  Wanamaker  v. 
Cooper,  69  Fed.  465. 

8.    See  cases  Infra  this  note. 

[a]  MieiML—(l)  Nickel  alloy.  Bo- 
lter V.  U.  S..  97  Fed.  205,  38  CCA  114 
[atr  86  Fed.  119  (aff  97  Fed.  988 
mem,  38  CCA  700  mem)].  (2)  "Sheets" 
does  not  Include  anodes  consisting 
of  nickel  plates  about  twelve  Inches 
long,  six  and  one-half  Inches  wide, 
and  less  than  a  half  Inch  thick,  a 
"sheet"  being  broad,  thin,  and  ex- 
panded. Boker  V.  U.  S.,  152  Fed.  589 
[aS  157  Fed.  1003,  85  CCA  678  mem]. 
(3)  Wire,  made  by  Inserting  an  iron 
vire  In  a  hollow  tube  of  nickel  and 
then  drawing  the  whole  wire  down 
until  the  nickel  covering  becomes 
welded  to  and  a  part  of  the  iron 
core,  is  "coated."  Boker  v.  U.  S., 
168  Fed.  464  [aff  174  Fed.  730,  100 
CCA   276] 

».  Koch  V.  U.  8..  6  CuBt.  A.  534 
(surgical  Instruments  having  two 
lever  handles  working  on  a  pivot  and 
operating  two  cutting,  gripping,  or 
pincnlng  laws  or  blades  are  not  nip- 
pers or  pliers). 

10.  Seis  cases  Infra  this  note. 

[a]  Pm  holdan  aad  f  omtala  pmw. 
— (1)  Fountain  pen  barrels  without 
pen  points  are  not  penholders.  Schra- 
der  V.  U.  S.,  180  Fed.  953;  Schrader 
V.  U.  8.,  2  Cust.  A.  410.  (2)  As- 
sembled parts  of  fountain  pens,  lack- 
ing pen  points,  are  not  fountain  pens. 
Schrader  v.  U.  S.,   4  Cust.  A.  100. 

11.  U.  a.  V.  Faunce,  7  Cust.  A. 
426. 

[a]  Taart  Iron. — Iron  In  the  form 
of  pigs,  known  by  the  proprietary 
name  "tant  Iron,"  having  a  silicon 
content  greater  than  that  of  ordinary 
pig  Iron  but  much  less  than  that  of 
ordinary  ferrosilicon  and  manganese 
and  sulphur  contents  greater  than 
those  of  ferrosilicon,  dutiable  as 
"Iron  in  pigs."  U.  8.  v.  Faunce,  7 
(^ist.  A.  426. 

U.    See  cases  Infra  this  note. 

[a]  Tbam. — (1)  Black-headed  plna. 
Stelnhardt  v.  U.  S.,  92  Fed.  139.  (2) 
Fancy  pins,  with  metal  shafts. 
Worthlngton  v.  U.  8.,  90  Fed.  797. 
(3)  Hat  and  lace  pins,  with  heads  of 
glass  or  similar  material.  U.  8.  v. 
Wolff,  69  Fed.  327.  (4)  Pins  not 
metallic.  U.  8.  v.  Giese,  83  Fed.  692, 
a  CCA  380  [rev  78  Fed.  805].  (6) 
Mourning  pins,  hatpins,  etc.  Dlecker- 
hoff V.  Robertson.  44  Fed.  160.  (6) 
Hairpins  and  safety  pins  plated. 
Cross  <3o.  V.  tr.  8.,  7  Cust.  A.  43; 
Bloomlngdale  v.  U.  8.,  8  Cust.  A.  204. 
(7)  Base  metal  pins  coated  with 
lacquer  are  "composed"  of  metal. 
Hague  v.  U.  8.,  7  (Dust.  A.  75. 

13.  See  cases  infra  this  note. 

[a]  riMUA  uttdw.— (1)  Plated 
with  gold  or  silver  interpreted.  Cross 
Co  v.  U.  8.,  7  Cust.  A.  43  (sub- 
stantial part  of  surface  of  hand  bag 
and  purse  frames,  and  penholder 
racks);  Tuska  v.  U.  S.,  6  Cust.  A. 
506  (trays,  boxes,  picture  frames,  etc., 
of  antimony  with  thin  coating  of  gold 
or  silver):  Bloomlngdale  v.  U.  S.,  3 
Cust.  A.  204  (hairpins,  safety  pins, 
coated  with  gold,  etc.).  (2)  Rosaries 
In  chief  value  of  silver-plated  metal. 
U.  S.  V.  Malhaml.  7  Cust  A.  175;  U. 
a.  T.  American  Bead  Co.,  7  Cust.  A. 
132. 

14.  U.  S.  V.  Frasse,  94  Fed.  483 
(steel  drUl  rods);  U.  S.  v.  Nash,  158 
Fed.  401,  85  CCA  511  [rev  152  Fed. 
573J  (Iron  rods,  cold  drawn,  include 
wire  screw  rods). 

15.  See  cases  infra  this  note. 

[a]  0orap  Iron  And  Bt**!.!— (1) 
The  term  includes  pieces  or  scraps 
thrown  off  or  discarded  In  manufac- 
ture and  articles  worn  out.  Sheldon 
V.  V.  S..  159  Fed.  105,  86  CCA  295 
[aff    162    Fed.    818]     (old    chainct— 
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Junk).  (2)  Railway  fishplates,  hay- 
ing lost  their  usefulness  for  railway 
purposes  and  being  fit  only  for  re- 
manufacture,  are  such.  Ginsburg  v. 
U.  S.,  147  Fed.  531.  (3)  But  Iron 
rails  never  in  use,  although  old  and 
rusty,  and  In  fact  intended  by  the 
Importer  to  be  remanufactured,  are 
not  dutiable  as  scrap  iron.  Dwight 
v.  Merritt,  140  U.  S.  213.  11  SCt 
768,  35  L..  ed.  450.  (4)  New  steel 
rails  depreciated  in  value  by  defects, 
but  retaining  their  identity  as  rails, 
are  not  scrap  steel.  Illinois  Cent.  R. 
Co.  v.  McCall,  147  Fed.  925.  (6) 
Old  steel  rails  not  scrap.  Benjamin 
Iron,  etc.,  Co.  v.  U.  S.,  2  Cust.  A. 
169.  (6)  Pieces  of  old  sugar  mills 
fit  only  to  be  remanufactured  by 
melting  are  scrap.  U.  8.  v.  Strauss, 
3  Cust.  A.  180,  325.  (7)  Punchings 
and  clippings  of  wrought  iron  boiler 
plates,  etc.,  are  dutiable  as  scrap  iron. 
Schlesinger  v.  Beard,  120  U.  8.  264, 
7  SCt  546,  30  L.  ed.  656  [rev  14 
Fed.  687].  (8)  Boiler  plate  shear- 
ings of  steel  are  scrap  steel.  U.  8. 
V.   Milne,   117  Fed.    352. 

16.  Henael  v.  U.  S.,  6  Cust.  A. 
481  (holding  that  rock  drills  and  bar 
hoists  to  be  operated  by  compressed 
air  are  not  steam  engines). 

17.  See  cases  infra  this  note. 

[a]  BtacL — Billets  of  iron  metal 
containing  carbon,  silicon,  etc.,  gran- 
ular in  structure,  malleable,  and 
which  have  been  cast  are  dutiable  as 
steel.  Gary  v.  Cockley,  66  Fed.  497, 
13  CCA  17. 

[b]  m  all  fomui  aad  slMpas.— (1) 
Dlarfiond  steel.  U.  8.  v.  Blnney,  82 
Fed.  992,  27  CCA  347.  (2)  Horseshoe 
calks  and  ball  bearings.  Maldonado 
V.  U.  S.,  176  Fed.  737,  100  CCA  282 
[aff  172  Fed.  170].  (3)  Muck  bars. 
Moorehead  v.  U.  8.,  127  Fed.  779. 
(4)  Steel  Uble.  Morris  v.  U.  S., 
140  Fed.  774.  (5)  Steel  wool.  Buehne 
V.  U.  S.,  140  Fed.  772  [aff  145  Fed. 
1021,  74  (DCA  680].  See  also  Buehne 
Steel  Wool  Co.  V.  U.  8.,  159  Fed.  107, 
86  CCA  297  [certiorari  den  210  U.  S. 
435,  28  SCt  763,  52  L..  ed.  1137  (rev 
154  Fed.  93)1  (steel  wool  consisting 
of  shavings  from  steel  wire  dutiable 
aa  "articles  manufactured  from 
wire").  (6)  Bands  or  strips  In  coils. 
Athenia  Steel,  etc.,  Co.  v.  tJ.  8.,  1 
Cust.    A.    494. 


[c]     FlatWk — (1)  The  name  "draw-.  Cust.  A.  212. 


plates"  cannot  bring  articles  within 
the  enumeration  of  "plates,"  which 
are  not  plates  In  form,  nor  commer- 
cially known  as  plates,  and  to  which 
such  name  has  clung  Inappropriately 
because  plates  formerly  were  used 
for  the  same  purpose.  Newman  v. 
U.  S.,  159  Fed.  123,  86  CCA  511  [rev 
152  Fed.  488].  (2)  Nor  is  an  en- 
graved piece  of  steel  fifteen  feet  long, 
four  feet  two  Inches  wide,  and  six 
and  flve-tenths  Inches  thick  included. 
Morris  v.  U.  S.,  174  Fed.  656,  98 
CCA  410  [aff  169  Fed.  666].  (3) 
Nor  are  plates  manufactured  into 
some  other  complete  article.  U.  S.  v. 
C.  Newman  Wire  Co.^  152  Fed.  488 
[aff  159  Fed.  123.  86  CCA  611].  (4) 
Nor  are  pieces  of  steel  machined  af- 
ter casting.  U.  S.  v.  Prosser,  1  Cust. 
A.  22.  (5)  But  monogram  dies  and 
plates  used  In  engraving,  which,  be- 
sides being  called  plates,  are  within 
the  dictionary  definitions  of  "plates," 
are  included.  U.  S.  v.  Sellers,  166 
Fed.  1022.  91  CCA  334  [aff  160  Fed. 
518].  (6)  Thin,  checkered,  steel  plates 
about  twelve  by  five  feet  especially 
adapted  for  use  in  the  construction 
of  floors  for  boiler  rooms  are"plate3." 
Hill  V.  Wood.  163  Fed.  61,  89  CCA 
635.  (7)  Steel  plates  cut  at  a  slight 
variation  from  a  right  angle,  for  a 
special  purpose  and  not  for  evasion, 
are  plates  also.  TT.  S.  v.  Vandegrlft. 
142  Fed.  448,  73  CCA  564  [aff  139 
Fed.  790]. 

[d]  nieet  MMl^d)  Generally. 
Shallus  V.  U.  S.,  162  Fed.  653,  89 
CCA  446  [rev  ;65  Fed.  213];  Crucible 


Steel  Co.  V.  U.  8.,  132  Fed.  269  [alt 
137  Fed.  S84,  69  CCA  676];  Belcher  v. 
U.  8.,  91  Fed.  976.  (2)  "Sheets  of 
iron  or  steel,  common  or  black." 
Boker  V.  U.  S.,  180  Fed;  959.  (J) 
Additional  duty  when  pickled  or 
cleanfld.  Hampton  v.  U.  S.,  116  Fed. 
109.  (4)  Corrugated,  galvanized  iron 
sheets.  Moore  v.  U.  S.,  1  Cust.  A. 
116.  (5)  Nickel-plated  Iron  or  steel 
sheets  welded  by  rolling.  Boker  v. 
U.  8.,  2  Cust.  A.  162.  (6)  Re- 
melted  steel  In  cakes  Is  dutiable  as 
steel  in  slabs.  Farrls  v.  Magone,  46 
Fed    845. 

[e]  Bttlpsv— (1)  Generally.  Boker 
V.  U.  8.,  180  Fed.  959;  U.  S.  V. 
Crucible  Steel  Co.,  154  Fed.  1005,  83 
CCA  679  [aff  147  Fed.  637];  Boker 
V.  U.  8.,  154  Fed.  174  [aff  158  Fed. 
396,  86  CCA  321;  U.  8.  v.  Crucible 
Steel  Co.,  137  Fed.  384,  6«  CCA  576 
[aff  132  Fed.  269];  Boker  v.  U.  S.. 
124  Fed.  59,  59  CCA  425  [rev  116  Fed. 
1015];  U.  8.  V.  Milne,  117  Fed.  352; 
Belcher  v.  U.  8.,  91  Fed.  975;  U.  S. 
V.  Boker,  90  Fed.  804;  U.  8.  v.  Wolff, 
87  Fed.  201  [aff  93  Fed.  448,  36 
CCA  376]:  Magone  v.  Vom  Cleff,  70 
Fed.  980,  17  CCA  549;  U.  8.  V.  Weth- 
erell,  65  Fed.  987,  IS  CCA  264  [rev 
60  Fed.  267].  (2)  Nickel-plated  steel 
strips  in  colls.  Hlrsch  v.  U.  S.,  4 
Gust.  A.  82;  Btrouse  v.  U.  8.,  3  Cust. 
A.  184. 

[f]  VTMsad,  ghsared,  or  •teaivad 
■lispes. — (1)  Generally.  Lunham  v. 
TJ.  S.,  2  Cust.  A.  1  (flat  plates  of 
steel  made  Into  various  shapes).  (2) 
Articles  BO  far  completed  as  to  be 
practically  ready  for  use  are  not 
steel  shapes.  U.  S.  v.  Prosser,  177 
Fed.  669.  (3)  Steel  pressed,  for  au- 
tomobile frames.  Kuyper  v.  U.  S., 
5  C^ist.  A.  176.  (4)  Steel  stampings. 
U.  8.  V.  Veith.  169  Fed.  666.  (6) 
"Sheared  shapes"  of  steel.  U.  8.  v. 
Vandegrlft,  142  Fed.  448,  78  CCA 
564  [aff  Hi  Fed.  790]. 

[g]  BtnMtwml  atML— (1)  What 
Included  in  phrase  "structural  shapes 
of  iron,  or  steel  fitted  for  use."  Ack- 
erson  v.  U.  8.,  172  Fed.  303  [»« 
178  Fed.  1003,  101  CCA  416],  (2) 
Pile  protectors,  semicircular  Iron 
plates,  are  not  structural  shapes.  TJ. 
8.  V.  American  R.  Co.,  5  Cust.  A. 
474.  (3)  Structural  shapes  of  nickel- 
alloyed    ste<^].      Kuyper    y.    V.    8.,    7 


[h]  Stoel  tabw  flaldMA  held  to 
include  certain  gas  cylinders  under 
the  act  of  1897.  U.  8.  v.  Knauth, 
168  Fed.  539,  93  CCA  619;  U.  S.  v. 
Liquid  Carbonic  Co.,  160  Fed.  456,  87 
CCA  671;  U.  S.  v.  Downing,  106  Fed. 
1006,  44  CCA  686  [aff  99  Fed.  423]. 

[i]  "■teel  olronlar  saw  nUttaa"  in- 
cludes plates  that  resemble  circular 
saw  plates  in  size,  shape,  general  fin- 
ish, and  general  quality  of  steel, 
although  imported  for  other  uses.  Bo- 
ker   V.    U.    S.,    168    Fed.    573. 

18.  Morlmura  v.  U.  S.,  185  Fed. 
64  (holding  that  swords  do  not  in- 
clude bone  swords);  American  Ex- 
press Co.  v.  TT.  S.,  2  Cust.  A.  312 
(holding  that  bayonets  are  aide 
arms). 

[a]  Coin  swords,  which  consist  of 
copper  coins  corded  together  and  se- 
curely fastened  around  an  Iron  bar  or 
rod  covered  by  metal  folj,  and  which 
are  used  for  ornamental  purposes,  are 
not  within  the  provision  for  "coins." 
Soy    Kee    v.    U.    S.,    177    Fed.    601. 

19.  Arthur  v.  Dodge,  101  U.  8. 
34,  26  L.  ed.  948  [aff  7  F.  Cas.  No.  3,- 
950]  (tin  in  plates,  "teme  plates,'"  or 
"tagger's  plates");  Bruce  v.  Mur- 
phy, 4  F.  (5as.  No.  2,047,  10  Blatchf. 
229 

30.  Marschlng  v.  TT.  8.,  113  Fed. 
1006  (metalllcs  produced  by  cutting 
lame  Into  very  minute  scales  of  defi- 
nite size);  Slegman  v.  TJ.  S.,  7  Cust. 
A.  195  (distinguishing  ribbons,  trim- 
mings, and  galloons). 

31.  Procter  v.  Spalding,  26  Fed. 
610    (holding   that   steel  picks,  spike 
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metal;'*  washers;"  watches;**  wateh  jewels;*" 
wire;**  and  zinc  ore  and  sheets.'^  In  many  former 
tariffs  this  schedule  also  concluded  with  a  catchall 
paragraph   intende'd   to   include   articles  composed 


wholly  or  in  part  of  metal,  whether  partly  or  wholly 
manufactured,  which,  by  reason  of  a  deficiency  in 
enumeration,  had  escaped  specific  designation  else- 
where.*'    To  bring  an  article  within  this  provision 


hammers,  and  clawed  bars  are  track 
tools). 

3a.     See  cases  Infra   this  note. 

[a]  Vawroncht  metaL^ — (1)  The 
phrase  does  not  include  substances  fit 
only  to  be  used  with  other  ingredients 
to  lu-oduce  an  entirely  different  and 
distinct  product.  U.  S.  v.  Idivino,  176 
Fed.  964,  99  CCA  637  faff  171  Fed. 
245  (certiorari  den  216  U.  S.  61S,  30 
set  673,  61  L.  ed.  640)1;  U.  S.  v. 
Roesseler,  etc.,  Chemical  Co..  137  Fed. 
770,  70  CCA  348  [aff  131  Fed.  676] 
(ferro-alloys);  Dana  v.  IT.  S.,  116 
Fed.  933;  Dana  v.  U.  S.,  91  Fed.  522 
[afr  99  Fed.  433,  39  CCA  590]  (ferro- 
chrome).  (}ontra  Thomas  v.  Wiiyam 
Cramp  &  Sons'  Ship,  etc.,  BldK.  Co., 
142  Fsd.  734,  74  CCA  66  [aff  139  Fed. 
303]  (ferro-alloy  used  chiefly  in  hard- 
enlnK  manganese  bronze);  U.  S.  v. 
Wells.  1  CuBt.  A.  158  (rhodium).  (2) 
The  phrase  Implies  other  conditions 
than  capability  of  being  wrought.  U. 
S.  V.  Wells,  1  Cust.  A.  168  (holding 
rhodium  to  be  within  the  provision). 
(3)  Iron  sand,  a  completed  article 
manufactured  from  cast  iron  and 
steel  scrap,  is  not  metal  unwrought. 
Harrison  Supply  Co.  v.  U.  S.,  164 
Fed.  155  [af(  171  Fed.  406.  96  CCA 
362];  Supply  Co.  v.  U.  S.,  6  Cust.  A. 
72.  (4)  Iron  in  pigs,  known  as  tant 
Iron,  is  not  unwrought  metal.  U.  S. 
T.   Faunce,    7   Cust.   A.    426. 

as.  U.  S.  V.  Motor  Car  Equipment 
Co.,  3  Cust.  A.  77  (holding  that  lock 
washers  or  nut  locks  for  automobiles 
are  washers). 

84.     See  cases  infra  this  note. 

[a]  WatohM^— (1)  The  clause 
"watch  movements,  whether  im- 
ported in  cases  or  not,"  ap- 
plies only  to  the  movements; 
and,  when  imported  in  cases,  such 
cases  are  dutiable  separately.  Racine 
v.  U.  S..  99  Fed.  567  taif  107  Fed. 
Ill,  46  CCA  171].  (2)  Incomplete 
watch  movements,  adjusted  so  as  to 
run,  the  only  parts  lacking  being  the 
dial,  or  the  .dial,  the  varfoua  hands, 
and  the  minute  wheel,  are  held  duti- 
able as  "watch  movements"  and  not 
as  "parts  of  watches."  Blpp  v.  U.  S., 
123  Fed.  998.  (3)  Time  detectors  are 
dutiable  as  "watch  movements, 
whether  Imported  In  cases  or  not." 
Hensel  v.  U.  S.,  136  Fed.  226.  (4)' 
Watchmen's  time  detectors  In  cases 
with  keys.  Chicago  Watchman's 
Clock  Works  v.  U.  S.,  4  Cust.  A.  105. 

as.  V.  S.  V.  Klgln  Nat.  Watch  Co., 
6  Cust.  A.  336  (reconstructed  rubies 
for  Jewels). 

ae.     See  cases  Infra  this  note. 

[a]  Wlr*^— (1)  Coated  wire  de- 
flned.  Boker  v.  U.  S.,  168  Fed.  464 
tatr  176  Fed.  730,  100  CCA  276].  (2) 
Articles  manufactured  from  wire. 
Buehne  Steel  Wool  Co.  v.  U.  S.,  159 
Fed.  107,  86  CCA  297  [certiorari  den 
210  U.  S.  435,  28  SCt  763,  62  L.  ed. 
1137]  (steel  wool  included).  (3)  Un- 
der the  act  of  July  24,  1897  (30  St.  at 
L.  161  c  11  {  1  schedule  C  par  137), 
providing  a  speclflc  rate  of  duty  on 
wire,  with  an  additional  duty  when  It 
is  manufactured  Into  articles,  also  an 
additional  rate  when  it  Is  coated,  ar- 
ticles made  from  coated  wire  are 
subject  to  the  first  but  not  the  second 
of  these  latter  duties  In  addition  to 
that  applicable  to  the  wire  In  Its  un- 
coated,  unmanufactured  state.  Bur- 
dltt,  etc..  Co.  V.  U.  S.,  153  Fed.  67,  82 
CCA  201  [rev  147  Fed.  892].  (4)  The 
provision  in  the  act  of  July  24,  1897 
(30  St.  at  L.  159  c  11  f  1  schedule  C). 
for  iron  rods  cold,  drawn,  or  polished 
in  any  way  in  addition  to  the  process 
of  hot  rolling.  Includes  wire  screw 
rods  which  have  been  cold  rolled  to 
facilitate  their  use  in  screw-making 
machines.  U.  S.  v.  Nash,  158  Fed. 
401,  86  CCA  611  [rev  152  Fed.  573]. 
16)    Cable    used    for    making    connec- 


tions with  a  telephone  switchboard, 
consisting  of  slxt}-four  wires  bound 
together,  which,  both  individually 
and  In  the  group,  are  covered  with 
various  materials  for  insulating  and 
waterproofing  purposes,  la  an  "ar- 
ticle" within  the  meaning  of  the  sec- 
ond provision  in  the  act  of  July  24, 
1897  (30  St.  at  L.  161  c  11  {  1  par  137 
schedule  C)  relating  to  "articles  man- 
ufactured from  .  .  .  copper  wire."  Salt 
v.  U.  S.,  134  Fed.  1021,  68  CCA  442 
[atr  127  Fed.  S90].  (6)  Bundles  or 
coils  of  iron  wire  rods.  Swedish 
Iron,  etc.,  Corp.  v.  U.  S.,  6  Chiat.  A. 
225.  (7)  Ribbon  wire  Is  not  round 
Iron  or  steel  wire.  -  Steinhardt  v.  U, 
S..  4  Cust.  A.  420.  (8)  Flat  steel  not 
wire  rods.  Athenia  Steel,  etc.,  Co.  v. 
U.  S.,  1  Cust.  A.  494.  (9)  Wire  In 
form  of  U  for  automobile  tires.  U. 
S.  V.  Goodrich  Co.,  6  Cust.  A.  200. 
(10)  Colled  spring  wire.  Boye  Needle 
Co.  V.  U.  S.,  5  Cust.  A.  43.  (11)  Bound 
steel  wire.  U.  S.  v.  Bush,  6  Cust.  A. 
127;    U.   a.   V.    Bush,    4    Cust.   A.    619. 

(12)  Covered  wire  articles  in  chief 
value  of  silk.  Schloss  Co.  v.  IT.  S., 
3  Cust.  A.  459.  (13)  Woven  bronse 
wire  cloth.  U.  S.  v.  McCoy  Co.,  4 
Cust.  A.  396.  (14)  Wire  of  platinum 
and  another  metal  or  metals  is  du- 
tiable as  "all  other  wire  not  specially 
provided  for."  Bosch  Magneto  Co.  v. 
U.  S.,  7  Cust.  A.  60;  General  Electric 
Co.  v..  U.  S.,  4  Cust.  A.  398. 

37.     See  cases  infra  this  note. 

[a]  Siao. — (1)  Wliat  "calamine" 
embraces.  U.  S.  v.  Brewster,  167  Fed. 
122,  92  CCA  574.  (2)  "Lithographic 
zinc  sheets,"  commercially  so  known, 
being  sheets  of  zinc  as  they  come 
from  the  rolling  mill,  but  coated  on 
one  side  with  a  preparation  suiting 
them  for  use  by  lithographers.  Lan- 
german  v.  U.  S.,  75  Fed.  1.  (3)  Nick- 
el-plated zinc  sheets.  Eckstein  v.  IT. 
S.,  140  Fed.  94  [aff  145  Fed.  1021,  74 
CCA  494];  Victor  v.  U.  S.,  128  Fed. 
472.  (4)  Sheets  of  zinc  enameled. 
Stengel  v.  U.  S..  2  Cust.  A.  137. 

as.  DleckerhoS  v.  Robertson,  44 
Fed.  160. 

[a]  UnsBiunsnted  artlciss  eoiiL> 
poasd  wholly  or  In  part  of  metaL — 
(1)  This  clause  refers  to  articles  in 
which  the  metal  has  retained  itn  Iden- 
tity. Murphy  v.  Arnson,  96  TJ.  8.  131, 
24  L.  ed.  773.  (2)  Aigrettes  of  dyed 
and  prepared  grains  and  grasses 
when  manufactured  in  part  of  metal. 
Lang  V.  U.  S.,  5  Cust.  A.  86.  (S) 
Aluminum  disks.  Guiterman  v.  u. 
8.,  6  Cust.  A.  614.  (4)  Aluminum  In 
colls.  Sellgmann  v.  U.  S.,  6  (Tust.  A. 
85.  (6)  Aluminum  sheets  advanced 
in  condition.  Universal  Shipping  Co. 
V.  U.  S..  4  Cust.  A.  246.  (6)  Attach- 
ments for  carding  machines.  U.  S. 
V.  Leigh,  7  Cust.  A.  228.  (7)  Auto- 
matic lighters  to  ignite  acetylene  gas. 
Sheldon  v.  U.  S.,  2  Cuat.  A.  439.  (8) 
Automobile  with  unattached  tires  In 
same  crate  dutiable  as  entirety.  U. 
S.  v.  Auto  Import  Co.,  168  Fed.  242, 
93  CCA  466.  (9)  Azimuth  mirrors, 
octants,  and  sextants.  U.  S.  v.  Bliss, 
6  Cust.  A.  433.  (10)  Barometers,  hy- 
grometers, etc  Manasse  v.  Spalding, 
24  Fed,  86.  (11)  Bedstead  mounts, 
brass  and  Iron  castings,  bedstead 
tubes,  bedstead  knobs,  vases,  castors, 
etc.,  for  use  In  the  manufacture  of 
metallic  bedsteads.  Combs  v.  Er- 
hardt,  49  Fed.  635.  (12)  Belts  of 
which  metal  buckles  are  the  compo- 
nent material  of  chief  value.  Simp- 
son-Crawford Co.  V.  U.  S.,  172  Fed. 
301   [aff  178  Fed.  1006,  101  CCA  665]. 

(13)  Bronze  and  glass  and  china  ar- 
ticles. Vandlver  v.  U.  S..  1  Cuat.  A. 
194.  (14)  Bronze  bust  cast  by  arti- 
sans from  the  artist's  model.  Altman 
v.  U.  S..  224  U.  S.  583,  32  SCt  693,  56 
L.  ed.  894  [at!  172  Fed.  161],  (IS) 
Bronze    statuary,    made    by    casting 


from  bronze,  clay,  or  plaster  model 
made  by  the  artist.  Tiffany  v.  U.  8., 
71  Fed.  691,  18  CCA  297  [aff  65  Pod. 
494].  (16)  Bronze  ornaments,  being 
manufactured  articles  and  advanced 
beyond  the  condition  of  the  "old  cop- 
per,"  "clipping,"  and  "composition 
metal."  ■Tiffany  v.  U.  S..  142  Fed. 
282.  (17)  Buckles  used  on  shoulder 
straps  of  over-alls,  and  which  are  of 
the  character  of  suspender  buckles. 
U.  S.  V.  Topken,  115  Fed.  233  [aff  121 
Fed.  646,  57  CCA  608].  (18)  Buckles  or 
slides,  made  of  steel  or  other  base 
metal,  some  ornamented  with  rhlne- 
stones  and  some  colored  in  imitation 
of  precious  metals,  and  used  in  or- 
namenting slippers.  Bailey  v.  U.  S., 
136  Fed.  917.  (19)  Biirtal  or  bridal 
wreaths,  etc.  U.  S.  v.  Keith,  6  Cust. 
A.  82;  Gage  v-  U.  S.,  2  Cust.  A.  427; 
U.  S.  v.  Downing,  1  Cust.  A.  837. 
(20)  C!anpon  composed  of  ninety-one 
and  nine  one-hundredths  per  cent 
copper  and  seven  and  five  one-hun- 
dredths per  cent  tin,  old  and  practi- 
cally worthless  for  use  against  mod- 
ern Implements  of  war.  Downing  v. 
U.  S.,  116  Fed.  779  [aff  122  Fed.  445, 
68  (XA  427].  (21)  Card  clothing, 
which  is  attached  by  means  of  rivets 
to  iron  ilats  for  the  purpose  of  being 
attached  to  machines  for  carding  cot- 
ton. U.  S.  V.  Leigh,  41  Fed.  83,  1S9 
Fed.  314.  (22)  C;ast-lron  linings  for 
mantels  and  fireplaces.  Jackson  Co.  v. 
U.  S.,  2  Cust.  A.  475.  (28)  Centrifu- 
gal machines  and  putnp  and  tank. 
Brown  v.  U.  S.,  7  Cust.  A.- 809.  (24) 
Clo-clo  braids  of  cotton  and  lead,  lead 
chief  value.  U.  s.  v.  Macy,  7  Cust. 
A,  8.  (26)  Compasses,  small  and 
cheap,  with  needle  and  dial.  Suss- 
fleld  V.  U.  S.,  5  Cust.  A.  382.  (26) 
Cords,  fringes,  tassels,  and  braids, 
composed  In  chief  value  of  metal  and 
not  known  commercially  as  metal 
thread  nor  as  bullion.  Bloomlngdale 
V.  U.  S.,  89  Fed.  683.  (27)  Corrugat- 
ed galvanized  iron  sheets.  Moore  v. 
U.  S.,  1  Cust.  A.'  115.  (28)  Cotton 
ties,  each  tie  consisting  of  an  iron 
strip  and  an  Iron  buckle,  and  Import- 
ed In  bundles,  each  bundle  consisting 
of  thirty  strips  and  thirty  buckles, 
and  each  strip  eleven  feet  long,  the 
whole  blackened.  Badger  v.  Ranlett, 
106  U.  S.  255,  1  SCt  346,  27  L.  ed. 
194;  Kennedy  v.  Hartranft,  9  Fed.  18. 
(29)  Crucibles  or  pots.  Roessler, 
etc.,  Chemical  <7o.  v.  U.  S.,  4  Cust.  A. 
132.  (30)  (jtirry-combs  made  of  wood 
and  Iron  if  at  the  time  of  the  pas- 
sage of  the  act  they  were  not  known 
In  trade  among  "combs."  McCJoy  v. 
Hedden,  38  Fed.  89.  (31)  Currycombs, 
hoof  picks,  horse  clippers,  etc.  Stone 
V.  U.  8..  2  Cust.  A.  46.  (32)  Dra- 
gees,  small  round  bodies,  with  a  sil- 
ver coating  composed  of  sugar  and 
starch,  used  by  bakers  for  decorating 
cakes,  and  also  to  some  extent  by 
confectioners.  La  Manna  v.  U.  S.. 
166  Fed.  761.  92  CCA  431  [rev  164 
Fed.  955].  (38)  Dutch  metal.  U.  8. 
V.  unman.  28  F.  C^s.  No.  18,593.  4 
Ben.  547.  (34)  Electric  bulbs,  fruit 
shaped  and  colored.  U.  S.  v.  Wolff, 
6  Cust.  A.  418.  (35)  Embossing  ma- 
chine. Retry  v.  U.  S.,  8  Cust.  A.  848. 
(36)  Emergency  outfit  of  tools  for  an 
automobile.  U.  8.  v.  Ovington.  Z 
Cust.  A.  393.  (37)  Eyelets  with 
hooks.  Drucker  v.  Robertson.  38 
Fed.  97  [rev  on  stipulation  168  U.  8. 
701  mem,  16  SCt  1205  mem,  41  L.  ed. 
308  mem].  (38)  Exhausters.  U.  S. 
v.  DIdler-March  Co.,  2  Cust.  A.  48«. 
(391  Finished  castings.  Bromley  v.  V. 
S..  166  Fed.  968,  84  CCA  458.  (40) 
Flitters,  produced  by  hammering  met- 
al clippings  into  minute  flakes,  and 
used  on  wall  paper.  U.  S.  v.  Meier,  136 
Fed.  764.  69  CCA  421  [rev  128  Fed. 
472];  Baer  v.  U.  8.,  ISO  Fed.  391. 
(41)    Forgings   advanced    Into    oom- 
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it  was  neeesaary  that  a  anbatantial  part  thereof 
ghoold  be  eompoeed  of  metal,**  and  no  article  eould 
be  included  within  it  whieh,  upon  a  fair  and  rea- 
sonable interpretation  might  properly  be  included 
in  a  preceding  paragraph.***  Under  the  presoit 
tariff,  however,  the  catchall  provision  for  articles 
"in  part"  of  metal  has  been  superseded  by  one  for 


artioUa    composed    wholly   or   in   chief    value   of 
metal.** 

[i  33}  (d)  Wood  and  MannfactorM  Thenof. 
Unider  the  schedule  as  to  wood  and  mannfaeturee 
tha:«of,  judicial  decisions  have  been  rendered  upon 
numerous  articles,*'  including  bags  and  baskets;** 


plated  articles,  practically  ready  tor 
BM,  such  as  axles,  piston  rods,  eta 
U.  S.  V.  Prosser,  177  Fed.  66S.  (42) 
"Gold  straw  braids"  and  "silver 
straw  braids"  composed  mostly  of 
hemp  fiber,  the  remainder  being  met- 
al, cotton,  and  fflue.  Schiff  v.  U.  S., 
S»  F^d.  E6S.  as  CCA  «62.  (43)  Hair 
clippers  with  rotary  knives.  Sheldon 
V.  U.  S.,  t  Oust.  A.  109.  (44)  Imita- 
tion precious  stones  in  metal  set- 
ttnga  U.  8.  V.  American  Bead  Co..  3 
(^ut.  A.  509.  (46)  Iron  hooks,  used 
In  the  manufacture  of  feeders  for 
wicker  cards  in  carding  machines, 
and  known  to  the  trade  as  hooks  and 
not  as  iron  forgings.  Lemaire  Feed- 
er Co.  T.  Cadwalader,  42  Fed.  529. 
(4()  Iron  sand,  a  finished  manufac- 
tured article.  Harrison  Supply  Co. 
V.  U.  B.,  171  Fed.  406,  9«  CCA  362. 
Compare  Harrison  Supply  Co.  v.  U. 
8.,  6  Cust.  A.  72  (classifying  soma 
sach  merchandise  on  the  record  there 
as  cmde  artificial  abrasives).  (47) 
Iron  sheets.  Hampton  v.  U.  S.,  118 
Fed.  109.  (48)  Iron  show  or  adver- 
tlsing  cards  printed  in  different  col- 
ors on  plates  of  sheet  Iron. from  lith- 
ographic stones,  on  hand  presses,  con- 
taining generally  the  name  of  tbB 
person  and  the  article  advertised, 
with  some  ornament  thereon.  Forbes 
Uth.  Mfg.  Co.  V.  Worthlngton.  132 
U.  8.  <66.  10  set  180,  32  I«.  ed.  453 
[rev  25  Fe4.  8991.  (49)  Iron  special- 
ly manufactured,  fltted,  purchased, 
and  shaped  as  parts  of  a  particular 
Boor  frame.  Birtwell  v.  Saltonstall, 
19  Fed.  383  [rev  on  other  grounds 
l&O  U.  8.  417.  14  set  169,  <f  Li.  ed. 
959].  (50)  Lawn  rakes.  U.  8.  v. 
Tower,  6  Cust.  A.  662.  (51)  Ijead 
pencils  composed  In  the  larger  part 
of  wood,  but  having  an  attachment  of 
metal,  the  metal  attachmanr  constl- 
toting  the  chief  value  of  the  article, 
are  not  dutiable  under  the  act  of  1913 
(U  St.  at  L.  149  c  16  par  356),  as 
"articles  .  .  .  designed  to  be  worn 
on  apparel  or  carried  on  or  about  or 
attached  to  the  person,  such  as  and 
including  buckles,"  etc.  They  are  du- 
tiable as  manufactures  of  metal  un- 
der par  167.  U.  S.  v.  Faber,  7  Cust. 
A.  406.  (52)  Machines  to  convert  crys- 
talline Into  amorphus  sugar  for  mak- 
ing chocolate.  Downing  v.  U.  S.,  7 
(^ist.  A.  287.  (53)  Mechanism  for 
marking  collapsible  metal  tubes. 
Ung  v.  U.  S..  6  Chist.  A.  199.  (54) 
Metal  beads  or  strung  beads  of 
glass,  mstal-llned  or  coated,  metal 
the  chief  value.  Steinhardt  v.  U.  S., 
113  Fed.  996;  Schiff  v.  V.  8.,  90  Fed. 
19S.  (55)  Metal  beads  temporarily 
strung  on  cotton  cords  or  strings 
for  the  purpose  of  facilitating 
transportation.  Henry  B.  Pranken- 
berg  Co.  V.  U.  8.,  206  U.  S.  224, 
27  set  628,  51  L.  ed.  1034  [afl  146 
Fed.  63,  76  (H^A  «14].  (56)  Metal 
handles  for  small  articles  of  person- 
al convenience,  pin  or  hairpin  boxes 
and  perfume  or  smelllng-salt  flasks, 
mirrors  for  vanity  cases.  Rumpp 
V.  D.  S..  7  Cust.  A.  203.  (57)  Mil- 
linery ornaments  used  In  trimming 
hats.  U.  8.  V.  Schiff.  139  Fed.  549. 
71  CCA  533.  (58)  Millinery  articles 
made  almost  wholly  of  feathers,  but 
containing  a  small  quantity  of  wire. 
I'  8.  V.  Berllnger,  167  Fed.  800,  93 
CCA  190  [certiorari  den  214  U.  S. 
527,  29  set  704,  53  L.  ed.  1068].  (69) 
Miniature  frames  composed  of 
precious  metals  set  with  diamonds 
and  pearls,  which  are  not  used  as 
articles  of  personal  adornment  but 
for  utility,  tr.  S.  V.  Knoedler,  154 
Fed.  928.  (60)  Mourning  pins,  hat- 
pins, etc.  Dieckerhoff  v.  Robert- 
son, 44  Fed.  160.     (61)  Needle  cases 


containing  steel  needles.  Dieckerhoff 
V.  U.  a,  151  Fed.  957  [aS  160  Fed. 
449,  87  (XTA  410].  Compare  Stein- 
hardt V.  U.  8.,  2  Cust  A.  361.  (62) 
Nickel-plated,  castlron  eccentrics.  U. 
S.  V.  Durbrow,  etc.,  Mfg.  Co.,  6 
Cust.  A.  410.  (68)  NigSt  lights. 
U.  S.  V.  Coccaro,  4  Cust  A.  606; 
U.  8.  V.  Borgfeldt  3  Cust  A.  408;  U. 
8.  V.  Amerli»n  Import  CoJ,  8  Cust 
A.  861;  U.  8.  v.  Park,  3  <^ist  A. 
360;  U.  S.  V.  (3odillot  8  Cust  A. 
128.  (64)  Overa  glasses  composed 
of  metal  tubes  covered  with  pol- 
ished pearl  and  held  together  by  a 
metal  framework.  Seeberger  v. 
Schleelneer,  152  U.  8.  681,  14  SCt 
729,  38  L.  ed.  560;  Aloe  v.  Church- 
ill. 44  Fed.  60.  (6S)  Paper  lamp- 
shades, with  rings  of  wire  at  the 
top  and  bottom  to  hold  the  paper 
In  position,  and  with  a  wire  frame- 
work across  the  top  to  hold  the 
shade  on  the  chimney  of  the  lamp, 
ana  metal  constituting  a  substan- 
tial iwrt  of  the  article,  both  In  value 
and  use.  Hohenstetn  v.  Hedden,  88 
Fed.  94  [rev  by  consent  149  V.  8. 
776,    13    set    1047,    87     L.    ed.    963}. 

(66)  Parts  of  lamps  for  burning  gas. 
Fensterer    v.    U.    8.,    5    Cust.    A.    61. 

(67)  Pedometers.  U.  8.  v.  Susafeld, 
7  <:uat  A.  126.  (68)  Pile  protec- 
tors. U.  8.  V.  American  R.  Co.,  5 
Cust  A.  474.  (69)  Planlt  packing 
for  engine  packing  and  calking  pur- 
poses. Hodgart  v.  U.  8.,  2  Cfuat. 
A.  311.  (70)  Plates  of  steel  made 
Into  various  shapes.  Lunham  v.  U. 
S-  2  Cust.  A.  1.  (71)  Policemen's 
whistles  of  metal.  Schoverling  v. 
U.  S.,  7  Cust  A.  172.  (72)  Rock 
drills  and  bar  hoists.  Hensel  v.  U. 
S.,  6  Cust  A.  481.  (73)  Scythes, 
grass  hooks,  and  carpenter's  pinch- 
ers, subjected  before  completion  to 
grinding,  tempering,  or  polishing. 
Saltonstall  v.  Wlebusch,  156  V.  S. 
601,  16  SCt  476,  39  L..  ed.  649  [rev 
45  Fed.  40].  (74)  Silver-handle  nail 
cleaners,  although  thev  may  have 
a  flle  attached  to  them.  Stern  v. 
V.  a.,  72  Fed.  62.  (75)  "Soutache 
gilt  braid,"  consisting  of  cotton  ca- 
bles around  which  is  braided  gilt 
thread  composed  of  metal  wire  and 
cotton  thread.  Wolff  v.  U.  S.,  71 
Fed.  291,  18  CCA  41.  (76)  Sparklers. 
Illfelder    v.    U.    8.,    1    Cust    A.    109. 

(77)  Steel  rail  ciop  ends.  Robert- 
son v.  Perkins,  129  U.  S.  233,  9  SCt 
279,  32  L.  ed.  686   [rev  29  Fed.  842]. 

(78)  Steel  rims  used  In  the  manu- 
facture of  bicycle  wheels.  Stover 
Bicycle  Co.  v.  U.  S.,  66  Fed.  1023, 
16  CCA  683;  Stone  v.  U.  8..  66  Fed. 
826,  6  CCA  163.  (79)  Steel  rods  of 
about  one  and  one-eighth  inches  In 
length,  and  less  than  one-fourth 
inch  in  diameter,  tipped  with  dia- 
mond chips  and  used  In  an  engrav- 
ing machine.  In  re  Hope,  etc.,  En- 
graving, etc.,  Co.,  100  Fed.  286.  (80) 
Steel  tire  blooms.  Chicago  Tire,  etc.. 
Works  Co.  V.  Spalding,  116  U.  S. 
541,  6  SCt  498,  29  L..  ed.  720  [aff 
19  Fed.  412].  (81)  Surgical  instru- 
ments. Koch  V.  U.  3.,  6  Cust.  A. 
534.  (82)  Switchboard  cable.  Salt 
V.  TJ.  S.,  127  Fed.  890  faff  134  Fed. 
1021,  68  CCA  442].  (83)  Telegraph 
cables  composed  of  Iron  wire  and 
gutta-percha,  iron  being  the  mate- 
rial of  chief  value.  U.  S.  v.  U.  S. 
Telegraph  Co.,  28  F.  C^s.  No.  16,603, 
2  Ben.  362.  (84)  Tin  disks  pro- 
duced in  the  manufacture  of  tin 
cans.  Shallus  v.  U.  S.,  162  Fed.  663, 
89  CCA  446  [rev  155  Fed.  213]. 
(86)  Traveling  clocks.  Tiffany  v. 
U.  S.,  86  Fed.  737.  (86)  Women's 
silver  hand  bags  or  purses,  used  for 
holding    money.      Tiffany    v.    U.    8., 


131  Fad.  398.  (87)  Zinc  •beats,  when 
nickel-plated.  Victor  v.  U.  8.,  128 
Fed.    472. 

as.  Seeberger  v.  Schlesinger,  162 
U.  S.  581,  14  SCt  729,  88  L.  ed.  560 
(opera  glasses  made  of  shell,  metal, 
and  glass);  Meyer  v.  Arthur,  91  U. 
a  670;  23  L.  ed.  455  (white  lead, 
nitrate  of  lead,  oxide  of  sino.  and 
orange  mineral  not  manuftictures  of 
metal);  Aloe  v.  Churchill,  44  Fad. 
50   (opera  glaases). 

30.  DiecKerhoff  v.  Robertson.  44 
Fed.  160.  162  (where  the  court  said: 
"In  view  of  the  fact  however,  that 
this  paragrapK  la  a  catch-all  clause, 
and  with  a  high  rate  of  duty  afflxed 
to  It,  no  article  should  be  included 
within  it  which,  upon  a  fair  and  rea- 
sonable interpretation  of  the  pre- 
ceding paragraphs,  may  be  found 
properly  included  In  one  or  the  oth- 
er of  them");  Oeneral  Eleotrio  Co. 
V.    U.    8.,    4   Cust   A.    398. 

[a]  Bate  •MUa4L— (1)  Machinsa 
for  manufacturing  jute  yarns;  ex- 
clusive use  for  Jute  unnecessary  to 
classification  as  such,  U.  S.  vl  Mur- 
phy, 1  Cust  A.  301;  U.  8.  v.  Hemp- 
stead, 3  Cust.  A.  436.  (2)  Washers 
for  automobiles.  U.  8.  v.  Motor  Car 
Equipment  Co.,  3  Cust.  A.  77.  (3) 
Raceways  for  bait  bearings.  Norma 
Co.  of  America  v.  V.  B„  6  Cost  A. 
13.  (4)  Woven  bronae.  wire  doth, 
whether  rate  Is  primary  or  mini- 
mum, and  whether  subjeot  to  addi- 
tional rate  of  one  cent  per  pound. 
U.  S.  V.  McCoy  Co..  4  Cust.  A.  396. 
(6)  Braid  dutiable  as  manufacture 
in  part  of  metal.  Wolff  v.  U.  8., 
71  Fed.  291,  18  CCA  41  [dlst  Ben- 
xiger  v.  Robertson.  122  U.  S.  211, 
7    SCt    1169.    30    L.    ed.    1149]. 

31.  Act  Oct  3.  1913  (38  St  at  U 
130,  par.  167).  See  Hartranft  v. 
Meyer,  136  IT.  S.  237,  19  SCt  761, 
34  L.  ed.  110  (holding  a  provision 
for  articles  "in  chief  value"  of  a 
material  to  be  more  specific  than 
one  fOr  articles  "In  parf*^  of  a  mate- 
rial). 

[a]  V«aBtals  peas  of  which  gold 
is  the  component  of  chief  value. 
Lambert  v.  insular  Collector  of  Cus- 
toms,   25    Philippine    159. 

38.    See   cases    infra    this    section. 

33.     See  cases   Infra  this  note. 

[a]  Bags  and  baskets  (1)  made 
of  split  bamboo  are  dutiable  as 
manufactures  of  chip,  and  such  ar- 
ticles made  of  wlstarja  or  rattan 
as  manufactures  of  wood.  Tuska  v. 
U.  a.  1  Cust.  A.  636.  (2)  Bamboo 
"basket  bag"  with  silk  lining  and 
characteristics  of  a  bag  held  Im- 
properly classified  as  a  basket  U. 
S.  v.  Vantlne.  4  Cust  A.  616.  (3) 
Baskets  of  straw,  willow,  rattan, 
and  wood,  lined  with  silk  In  chief 
value,  are  "baskets  made  of  bam- 
boo, wood,  straw,  or  compositions 
of  wood"  and  not  manufactures  in 
chief  value  of  silk  in  tariff  classi- 
fication. U.  S.  V.  Zlnn.  2  Cust  A. 
419.  (4)  Baskets  made  from  willow 
chip  are  dutiable  as  manufactures 
of  willow  rather  than  of  chip.  Olles- 
heimer  v.  U.  S.,  168  Fed.  977,  86  CCA 
181.  (6)  But  "baskets  of  wood"  is 
more  specific  than  "manufactures  of 
willow'  for  such  articles.  Krauss 
V.  U.  S.,  2  C^ist  A.  17;  Brody  v. 
U.  S.,  2  <:ust.  A.  16.  (6)  Baskets 
of  chip,  stained,  dyed,  or  painted, 
are  likewise  more  speclflcally  pro- 
vided for  as  baskets  of  wood,  than 
as  manufactures  of  chip.  Thomaen 
V.  U.  S..  2  Cust  A.  37.  (7)  But 
"manufactures  of  chip"  is  more  spe-' 
clfic  than  "manufactures  of  wood." 
U.  8.  v.  Kronfeld.  7  Cust.  A. 
93. 
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brooms  or  brushes;'*  cabinet  wood;**  chip  hats;** 
f nmitTire ;"  logs, 'timber,  and  lumber;'*  rattan  and 
reeds;**  sticks  for  umlrellas  and  parasols;^" 
veneers  •>i  and  wood  pulp.**  Articles  of  wood  fall 
largely  within  the  general  provision  for  manufac- 
tures of  wood.** 


[(34]  (e)  Sugar  and  Manofactiires  Thereof. 
Judicial  interpretation  has  been  placed  upon  the 
terms  confectionery,**  loaf  sugar,**  and  refined 
sugar.**  Formerly  sugars  were  graded  by  the 
Dutch  color  standard,  and  artificial  coloring  to  re- 
duce duties  was  allowable.*'    The  color  standard  ap- 


34.  Allum  V.  U.  S.,  4  Cust.  A.  332 
(holding  that  twigs  in  bundles  fas- 
tened at  one  end  and  known  as 
whisks  are  whisk  brooms);  U.  S. 
V.  Sheldon,  4  Cust.  A.  330  (holding 
that  round  wooden  sticks  with  a 
whisk  effect  at  one  end  are  not 
brooms    or    brushes). 

85.    See  cases  Infra  this   note. 

[a]  Oabtnet    wood (1)     Red    or 

canoe  cedar  is  not  cabinet  wood.  In 
re  Myers,  69  Fed.  237.'  (2)  Spanish 
cedar  for  cigar  boxes  is  cabinet 
wood.  U.  S.  V.  Owen.  4  Cust.  A, 
480.  (3)  So  Is  Japanese  white  oak. 
Mltoui  V.  U.  S.,  7  Cuat.  A.  307.  (4) 
But  oak,  poplar,  and  ash  are  not. 
U.  8.  T.  Mitsui,  4  Cust.  A.  449.  (5) 
Cabinet  wood,  sawed  lengthwise  on 
two  or  more  sides,  is  not  free  of 
duty,  under  the  provision  for  "all 
forms  of  cabinet  wood,  in  the  log, 
rough  or  hewn  only,"  but  Is  dutiable 
as  "cabinet  woods  not  further  man- 
ufactured than  sawed."  Williams  v. 
U.   S.,  128   Fed.  838. 

[b]  Soxes  of  oosunoa  wood  vsn- 
••■•d  with  ebony,  roaswood,  eta, 
were  dutiable  as  "manufactures 
of  ebony,  rosewood,"  it  appearing 
that  no  boxes  were  made  wholbr  of 
ebony,  rosewood,  etc.  Sill  v.  Law- 
rence, 22  F.  Cas.  No.  12,850,  1 
Blatchf.   605.  - 

35.  Isler  v.  V.  S.,  7  Cust.  A.  178 
(unblocked  and  untrimmed  hats  of 
bamboo  shavings  are  chip  hats). 

37.  See  cases  infra  this  note. 

[a]  nmltnre. — (1)  Buhl  furni- 
ture, brass  chief  value.  Is  "furniture 
of  wood."  U.  S.  V.  •  Hempstead.  175 
Fed.  966,  99  CCA  356.  (2)  Uphol- 
stered furniture  with  wooden 
frames  of  which  silk  Is  chief  com- 
ponent. U.  S.  V.  Woodruff,  175  Fed. 
77«,  99  CCA  348.  (3)  Parts  of  chairs 
are  not  classified  as  lumber  or  wood, 
but  as  partly  finished  chairs  or  as 
furniture  partly  finished.  Wanner 
V.  U.  S.,  2  Cust.  A.  68.  (4)  "Fin- 
ished,"  In  "cabinet  ware  and  house 
furniture,  finished,"  defined.  Hedden 
V.  Richard,  149  U.  S.  346,  18  SCt 
891,  37  L.  ed.  763  ("finished  knocked 
down"  chair);  Richard  v.  Hedden,  42 
Fed.  672  (bent  wood  furniture  In 
pieces). 

38.  See    cases    Infrte    this    note. 
[a]     £oga,  timber,    and  liunb«v<^ 

(1)  Dressed  lumber,  tongued  and 
grooved,  and  called  "flooring,"  "cell- 
ing," or  "sheathing,"  sawed.  Is  duti- 
able as  lumber,  and  not  as  a  manu- 
facture of  wood.  ,  U.  S.  V.  Dudley, 
174  U.  S.  670,  19  SCt  801,  43  L. 
ed.  1129.  (2)  Logs  of  cabinet  wood 
sawed  for  convenience  in  transpor- 
tation are  not  sawed  lumber.  Wil- 
liams V.  U.  S.,  126  Fed.  838.  (3) 
Lumber  beaded  is  not  further  man- 
ufactured than  sawed,  planed,  and 
tongued  and  grooved.  V.  S.  v. 
Myers,  5  Cust.  A.  541.  (4)  Lumber 
planed  on  two  sides  and  on  two 
edges  is  planed  on  four  sides.  V.  S. 
v.  Saunders,  2  Cust.  A,  123.  (5) 
Lumber  which  has  been  subjected  to 
.a  flreprooflng  process  that  largely 
'increases  its  value,  but  which  can 
still  be  applied  to  the  ordinary  uses 
of  sawed  lumber,  Is  not  dutiable  as 
manufactures  of  wood  not  specially 
provided  for,  under  the  Act  of  July 
24,  1897  (30  St.  at  L.  168  c  11  5 
1  schedule  D  par  208),  but  as 
"sawed  lumber,'  under  par  195. 
Myers  v.  U.  S.,  147  Fed.  204,  77 
CCA  430  raff  139  Fed.  344J.  (6) 
Mill  cuttings  are  not  sawed  lumber. 
U.  S.  v.  Saunders,  5  Cust.  A.  102. 
(7)  Oak  logs,  neither  peeled  nor 
sided,  are  round  unmanufactured 
timber,    and    not    ipars    nor    timber 


for  wharves.  U.  S.  v.  MacNaugb- 
ton,  5  (Tust.  A.  114.  (8)  Rossed  pulp 
wood  is  not  a  manufacture  of  wood. 
U.  S.  V.  Pierce,  147  Fed.  199,  77 
CCA  425  [aff  140  Fed.  962].  (9) 
Rough  cut  poles  split  and  shaved 
for  barrel '  hoops  are  free  as  "round, 
unmanufactured  timber,"  and  not 
dutiable  as  "wood  unmanufactured." 
U.  g.  V.  Nightingale,  5  Cust.  A.  79. 
(10)  Rule  for  measurement  of 
spruce  lumber.  U.  S.  v.  Thomsen, 
2  Cust.  A.  76.  (11)  Unfinished  tele- 
phpne  and  telegraph  poles  are  duti- 
able as  poles.  Perfection  Pile-Pre- 
serving Co.  v.  U.  S.,  147  Fed.  922; 
U.  S.  V.  Myers,  4  Cust.  A.  431.  (12) 
White  pine  lumber  in  sticks  measur- 
ing six  by  twelve  Inches  Is  dutiable 
as  "sawed  lumber,  not  specially  pro- 
vided for,"  at  two  dollars  per  one 
thousand  feet,  under  the  act  of  July 
24,  1897  (30  St.  at  L.  167  c  11  i  1 
schedule  D  par  195),  and  not  as 
timber  "hewn,  sided,  or  squared  (not 
less  than  eight  Inches  square),"  un- 
der par  194.  The  parenthetical 
clause  refers  to  the  shape  of  the 
timber,  and  not  to  the  number  of 
square  inches  it  contains,  and  ex- 
cludes timber  measuring  less  than 
eight  inches  one  way.  In  re  Rath- 
bun,  88  Fed.  257.  (13)  "Timber" 
defined.  U.  9.  v.  Stores,  14  Fed. 
824.  4  Woods  641  [quot  U.  S.  v. 
Nightingale,    5    Cust.    A,    79,    80]. 

38.     See    cases    infra    this    note. 

[a]  Battsn  and  neds^— (1)  Rat- 
tan reeds  from  which  the  outside 
has  been  removed  are  not  manufac- 
tures. Foppes  V.  U.  S.,  164  Fed. 
866;  U.  S.  V.  Foppes,  99  Fed.  558; 
Foppes  v.  Magone,  40  Fed.  670.  (2) 
Round  and  chair  reeds  and  split  rat- 
tan distinguished.  Qraser-Rothe  v. 
U.  S..  7  Cust.  A.  142  (holding  "chair 
reeds"  more  specific  than  "reeds 
unmanufactured"  and  classifying 
rattans);  U.  S.  v.  Gerdau,  6  (Just. 
A.  7;  Rattan,  etc.,  Co.  v.  U.  S.,  6 
Cust.  A.  1:  tjf.  S.  v.  Winter,  4  Cuat. 
A.  522.  (3)  Screens  of  embroidered 
silk  panels  with  wooden  framework, 
silk  chief  value,  are  not  screens  of 
wood.  Vantlne  v.  U.  S.,  3  Cuat.  A. 
488.  (4)  Not  provided  for  as 
screens,  they  are  dutiable  as  manu- 
factures of  wood.  Woolworth  v.  U. 
S.,  152  Fed.  483.  (5)  Screens  with 
panels  of  cotton  in  a  framework  of 
Wood  and  embroidered  or  appllquid 
are  not  furniture  nor  manufactures 
of  wood,  and  are  dutiable  as  arti- 
cles embroidered  or  appllqufid. 
Morlmura  v.  U.  S.,  2  Cust.  A.  181. 
(6)  Splash  mats  of  wood  strips 
Joined  or  sewn  together  with  cords 
and  stenciled  are  screens,  and  not 
manufactures  of  wood.  U.  8.  v. 
Butler,   3   Cust.   A.   390. 

40.  U.  S.  V.  Gerdau  Co.,  6  Cust. 
A.  97;  U.  S.  V.  Benneche.  6  Cust.  A. 
92  (both  cases  holding  that  rough 
handles  for  umbrellas  and  parasols 
are  not  wood  unmanufactured,  but 
dutiable  as  box  wood  sticks  in  the 
rough). 

41.  American  Trading  Co.  v,  U. 
S..  142  Fed.  214  (holding  that  ven- 
eers of  wood  of  exceeding  thinness, 
pasted  on  paper  for  the  purpose  of 
keeping  them  in  shape*  the  paper 
being  in  some  Instances  the  com- 
ponent material  of  chief  value,  are 
"veneers  of  wood"). 

42.  See  infra   I  42. 

43.  See    cases    infra   this   note, 
[a]     Kannfaotims    of    wood. — (1) 

The  phrase  refers  to  completed  ar- 
ticles different  from  what  the  wood 
was  before.  Dudley  v.  U.  S.,  74 
Fed.  548  [aff  79  Fed.  75,  24  CCA 
449    (aff   174    U.   8.    670,    19    SCt   801, 


43  L.  ed.  1129)1  (holding  boards  and 
planks  planed  on  both  sides  and 
tongued  and  grooved  free  as 
"dressed  lumber,"  and  not  dutiable 
as  "manufactures  of  wood").  See 
also  Foss  Lumber  Co.  v.  Rex,  47 
Can.  8.  C.  130  [allowing  app  14  CtM. 
Exch.  53]  (lumber  or  planks 
"dressed  on  one  side  only,  but  not 
further  manufactured").  (2)  Bam- 
boo scrolls  for  wall  decorations,  and 
bamboo  blinds  for  window  shades, 
composed  of  strips  of  bamboo  Joined 
together  by  cords.  U.  S.  v.  China, 
etc..  Trading  (».,  71  Fed.  864,  18 
CCA  335  [rev  66  Fed.  7331.  (3) 
Bamboo  split  and  cut  Into  lengths 
for  brooms  Is  not  a  manufacture  ot 
wood.  Brauss  v.  U.  S.,  120  Fed. 
1017;  U.  S.  v.  Steeb,  6  Cust.  A.  275. 
(4)  Dyers'  sticks  of  hard  wood, 
which  have  been  trimmed  and 
peeled,  and  which  have  had  the 
rough  edges  removed  and  the  ends 
rounded,  ar^  unmanufactured,  and 
are  not  dutiable  as  manufactures 
of  wood  under  the  act  of  July  24, 
1897  (30  St.  at  L.  167  c  11  t  1 
schedule  D  par  .208).  U.  S.  v.  Knlp- 
scher,  etc..  Silk  Dyeing  Co.,  152  Fed. 
590.  (5)  Frames  are  dutiable  re- 
gardless of  dutlability  of  pictures. 
Hensel  v.  U.  S.,  99  Fed.  722;  U.  S. 
v.  Hensel,  98  Fed.  418,  39  CCA  121 
[rev  91  Fed.  523];  Kronfeld  v.  U. 
S.,  6  Cust.  A.  222.  (6)  Antique, 
carved  wood  picture  frames,  im- 
ported In  connection  with  a  single 
painting.  U.  8.  v.  Ounther,  71  Fed. 
499,  18  CCA  219.  (7}  Gun  blocks 
planed  on  two  sides.  U.  8.  v.  Wind- 
muller,  42  Fed.  292.  (8)  Holly 
whips,  kept  for  sale  by  carriage  men 
and  hardware  men.  Davles  v.  U.  S., 
107  Fed.  266.  (9)  Manicure  sticks, 
being  completed  articles  of  wood, 
several  Inches  long,  pointed  at  one 
end  and  beveled  off  at  the  other  to 
form  a  cutting  edge,  are  manu- 
factures. Estes  v.  U.  S.,  176  Fed. 
932.  (10)  Partly  Manufactured 
whlpstocks,  fishing  poles,  and  canes, 
having  the  outer  rind  or  enamel  re- 
moved, and  turned,  sandpapered, 
and  varnished.  Foppes  v.  U.  S.,  72 
Fed.  45;  In  re  Foppes,  56  Fed.  817. 
(11)  Racing  shells  are  not  "vessels" 
and  are  dutiable  as  manufactures  of 
wood.  Thayer  v.  U.  8.,  2  Cust.  A. 
626.  (12)  Shingles  are  manufac- 
tures of  wood.  Stockwell  v.  U.  8., 
23  F.  Cas.  No.  13,466,  3  Cliff.  284 
[aff  13  Wall.  631,  20  L.  ed.  491]. 
(13)  Wicker-covered  glass  bottles 
are  dutiable  as  manufactures  of  wil- 
low. U.  8.  v.  Mulhens,  4  Cust.  A. 
496.      (14)    Wooden     beams     wound 

Jrlth  spun  silk  are  not  containers 
nd  are  dutiable  as  a  manufacture 
of  wood.  U.  8.  V.  Stim,  3  (Tust.  A. 
62.  (16)  Wooden  spools  with  silk 
yarn  thereon  are  also  distinct  from 
their  contents,  and  are  dutiable  as 
a  manufacture  of  Wood.  U.  S.  v. 
Hogan,  5  Cust.  A.  1;  U.  S.  v.  RIngk, 
4  cust.  A.  349.  (16)  Wood  flour 
is  a  manufacture  of  wood.  Nairn 
Linoleum  Co.  v.  U.  8.,  151  Fed.  955; 
Goldman  v.  U.  S.,  87  Fed.  198; 
Lang  v.   U.  8.,  4  Cust.  A.   464. 

44.  U.  S.  V,  La  Manna,  166  Fed. 
751,  92  CCA  431  [rev  154  Fed.  955]; 
V.  3.  V.  Meadows,  147  Fed.  767  [aff 
154  Fed.  1005,  93  CCA  297];  U.  S. 
V.  Meadows,  5  Cust.  A.  532;  Arthur  v. 
StephanI,  96  U.  S.  126,  24  L.  ed.  771. 
46.  U.  S.  v.  Breed,  24  F.  Cas. 
14,638,    1   Sumn.    159. 

46.  Barlow  V.  U.  8.,  7  Pet.  (IT. 
8.)    404.   8    L.    ed.   728. 

47.  Merritt  v.  Welsh,  104  U.  S. 
694,  26  L.  ed.  896  (color  as  test  of 
dutiable   quality). 


For  toter  omm,  developtaeata  and  ohaiife*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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plied  both  to  eaiio  and  to  beet  sngar.*"  Daty  ae- 
craes  on  landed,  not  invoice,  weight;*'  bat  relative 
increase  in  value  by  loss  of  weight  from  drainage 
or  evaporation  during  the  voyage  of  importation 
may  properly  be  taken  into  account,""  although  such 
loss  is  not  a  change  by  "  remanuf aetnre  or  other- 
wise." '^  The  phrases  "testing  by  the  polariscope" 
and  "degrees  shown  by  the  polariscope"  have  no 
peculiar  trade  meaning,  but  are  used  descriptively 
in  their  ordinary  signification  as  indicating  a  true 
polariscopic  test,  and  the  regulations  of  the  secre- 
tary of  the  treasury  prescribing  the  means  of 
making  such  test  are  not  unneasonable  nor  violative 
of  law,*'  and  are  binding  upon  the  government  as 
well  as  npon  the  importers.'*  Where  no  official 
polariseopio  test  has  been  made  the  settlement  test 
may  be  accepted.'*  Regulations  govdlming  allowance 
for  tare  must  also  be  followed.''  The  amount  of 
additional  duties  or  countervailing  bounties,  as  de- 
termined by  the  secretary  of  the  treasury,  is  conclu- 
sive and  not  open  to  collateral  attack.'* 

[$  35]  (f)  Tobacco  and  ManufacinreB  Thers- 
of.  If  a  bale  or  other  separate  and  concrete  quan- 
tity of  lekt  tobacco  contains  only  leaves  of  such 
Tiniformity  of  character  as  to  be  in  their  collective 
form  of  one  class,  the  bale  or  other  separate  collec- 


tion is  the  unit  contemplated  in  the  percentage  and 
weight  tests  of  the  tobacco  schedule."  On  the  other 
hand,  if  the  bale  consists  of  tobacco  of  two  classes, 
the  unit  upon  which  the  percentage  is  calculated  is 
the  ascertained  quantity  of  each  class.'^  Com- 
mencing with  the  tariff  act  of  1897  congress,  with 
but  one  exception,  abandoned  the  percentage  sys- 
tem altogether,  and  wrapper  tobacco,  wherever 
found,  in  whatever  amount,  was  required  to  pay  the 
higher  duty."  "Wrapper  tobacco"  was  fiuther 
qualified  in  the  act  of  1913.***  Duty  is  to  be  taken 
on  the  weight  at  the  time  of  entry  and  not  at  the 
time  of  withdrawal  from  the  warehouse,  and  with- 
out allowance  for  moisture  absorbed  in  transit." 
Other  forms  of  tobacco  passed  upon  are  scrap,** 
cigars,*'  and  sweepings.'*  Official  scales  are  to  be 
taken  in  preference  to  others  in  ascertaining 
tare." 

[i  36]  (g)  Agricultural  Prodncta  and  Pro- 
TiflioBS.  Under  the  schedule  as  to  agricultural 
products  and  provisions,  a  judicial  construction  has 
been  rendered  as  to  the  meaning  and  scope,  of  the 
terms  or  phrases:  Biscuits ;••  butter  substitutes;'^ 
chicory;"  chocolate;'"  coflfee  substitutes;"  comfits, 
sweetmeats,  or  fruits  preserved  in  sugar,  molasses, 
spirits,  or  in  their  own  juices;^'  currants,  2iante  or 


4&  Franklin  Sugar  Refining  Co. 
V.    U.   S..    153   Fed.    653. 

49.  Marriott  v.  Brune,  9  How. 
<U.  S.)  619.  13  L.  ed.  282;  Franklin 
Sugar  Refining  Co.  v. .  U.  S.,  142 
Fed.  376.  73  CCA  476:  U.  S.  V.  Frank- 
lin Bugar  Refining  Co.,  2  Cust.  A. 
HE. 

50.  Franklin  Sugar  Refining  Co. 
V.  U.  S..  142  Fed.  376.  78  CCA  476 
{rev  137  Fed  6661;  American  Sugar 
Refining  Co.  v.  V.  8.,  91  Fed.  646 
[atr  99  Fed.  716,  40  CCA  84  (all  181 
U.  S.  610,  21  set  830,  46  L.  ed. 
1024)J. 

61.  Franklin  Sufrar  Refining  Co. 
V.  XT.  S.,  142  Fed.  376.  73  CCA  476; 
XJ.  a.  V.  Franklin  Sugar  Refining  Co., 
2    Cust.    A.    116. 

53.  AAierlcan  Sugar  Refining  Co. 
V.  U.  S.,  211  U.  S.  156,  29  SCt  89, 
S3  tk  ed.  129;  U.  S.  v.  Lueder,  154 
Fed.  1,  83  CCA  131  (sugar  draln- 
IngB);  U.  S.  V.  Bartram.  131  Fed. 
833.  «5  CCA  567  [certiorari  den  196 
U.  S.   636,  25  SCt  792,   49  L.  ed.  364]. 

63.  U.  JS.  V.  Bartram.  131  Fed. 
833.  65  CCA  657  [rev  123  Fed.  327 
(certiorari  den  195  U.  S.  636,  26 
SCt    792,   49    L.   ed.    864)]. 

54.  American  Sugar  Refining  Co. 
V.    U.    S..    175    Fed.    898. 

55.  Napier  v.  Barney,  17  F.  Cas. 
10,009.  5  Blatchf.  191;  American 
Sugar  Refining  Co.  v.  U.  S.,  3  Cust. 
A.     69. 

66.  Franklin  Sugar  Refining  Co. 
V.  U.  S..  178  Fed.  743,  747;  Franklin 
Sugar  Refining  Co.  v.  U.  S.,  1  Cust. 
A.    242. 

57.  Brhardt  v.  Schroeder,  166  XT. 
S.  124.  15  SCt  46,  39  L.  ed.  94; 
Stachelberg  v.  U.  S..  72  Fed.  50;  U. 
S.  V.  Rosenwald,  67  Fed.  323,  14  CCA 
399;  Hubbard  v.  Soby,  65  Fed.  388, 
5  CCA  147:  U.  8.  V.  Blumleln,  66 
Fed.  383.  6  CCA  142  [aft  49  Fed. 
228,  and  dlst  Falk  v.  Robertson,  137 
U.  S.  225,  11  SCt-  41.  34  L.  ed. 
646];    In   re   Fnelpa.    53    Fed.    238. 

Sa  Rothschild  V.  U.  S.,  179  U.  S. 
463.  21  SCt  197,  45  L.  ed.  277  [aff 
87  Fed.  798];  Erhardt  v.  Schroeder. 
155  U.  S.  124.  16  SCt  45.  39  L.  ed. 
94;  Falk  V.  Robertson,  137  U.  S.  225, 
11  SCt  41,   34   L.   ed.   645. 

sa.  U.  S.  v.  Rothschild,  87  Fed. 
798  [aff  179  U.  S.  463,  21  SCt  197, 
45  L.   ed.   277].    . 

60.  St.  Elmo  Cigar  Co.  v.  U.  S., 
7  Cust.  A.  153  (deciding  question 
of  fact   only). 

•L  V.  8.  V.  Falk,  204  U.  S.  143, 
27   SC!t   191,    61    L.    ed.    411. 

03.    See  cases  Infra  this  note. 


[a]  ■omp  tobaooor— (1)  Tobacoo 
consisting  of  remnants  left  after 
making  cigars  was  held  to  be  duti- 
able under  the  act  of  1883.  as  "to- 
bacco, unmanufactured,  not  special- 
ly enumerated  or  provided  for." 
Seeberger  v.  Castro.  163  U.  S.  32, 
14  SCt  766,  38  L-  ed.  624  [aft  40 
Fed.  631];  Cohn  v.  Spalding,  24  Fed. 
19.  (2)  Under  the  act  of  1890  scrap 
was  held  dutiable  as  manufactured 
tobacco  (Sheldon  v.  U.  S.,  55  Fed. 
818.  6  CCA  282).  (3)  and  also  as 
waste  (U.  S.  v.  Schroeder.  93  Fed. 
448,  35  CCA  376  [aff  87  Fed.  201]). 
(4)  Under  the  act  of  1897,  scrap 
held  dutiable  as  unmanufactured  to- 
bacco and  not  as  waste.  Latimer 
V.  U.  S.,  223  U.  S.  601.  32  SCt  242. 
66  L.  ed.  62  [foil  Patton  V.  U.  S., 
159  U.  S.  6001  (limiting  waste  to 
remnants  and  by-products  of  small 
value  without  the  quality  or  utility 
of  either  the  finished  product  or 
the  raw  material,  and  holding  the 
scrap  here  to  have  both  the  name 
and  the  quality  of  tobacco). 

63.  D'Estrlnoz  v.  Gerker,  43  Fed. 
286. 

[a]  Oixuuneatal  oican^— Th«  mere 
fact  that  tobacco  prepared  In  cigar- 
shaped  bundles  can  be  smoked  does 
not  constitute  them  Qigara  within 
the^  meaning  of  the  customs  act. 
If  they  are  of  such  slse  that  they 
are  not  ordinarily  used  for  -smoking, 
but  more  often  as  an  ornament  In 
cigar  dealers'  windows,  they  should 
be  classed  as  manufactures  of  to- 
bacco and  not  as  cigars.  D'Estrlnoz 
V.    Gerker,    43    Fed.    285. 

64.  Latimer  v.  U.  S.,  223  U.  S. 
501,  32  SCt  242,  56  L.  ed.  526  (sweep- 
ings held  dutiable  as  unmanufac- 
tured tobacco);  Dominguez  v,  U.  S., 
122  Fed.  666  (sweepings,  neither 
wrapper  nor  filler  held  within  "all 
other    tobacco"    under    act    of    1897). 

66.  U.  8.  V.  Lozano,  6  Cust.  A. 
281. 

66.  U.  S.  V.  Dunlop,  6  Cust.  A. 
278  (holding  that  "biscuit"  embraces 
not  only  a  specie^  of  bread  but  also 
both  sweetened  and  unsweetened 
crackers) ;  U.  S.  v.  Meadows.  5  Cust. 
A.  532  (holding  that  biscuit  sur- 
faced with  icing  "contains"  the  Icing 
and  this  Icing  constitutes  confec- 
tionery). 

67.  Fuerat  v.  U.  S.,  176  Fed.  95. 
lOO  CCA  25  [rev  166  Fed.  1014]  (re- 
fined cocoanut  oil);  Sahadi  v.  U.  S., 
167  Fed.  1004.  86  CCA  679  [aff  152 
Fed.  486]  (ghee):  U.  S.  v.  Oriental 
American   Co.,    129    Fed.   249    (cocoa- 


butterlne);  Apgar  v.  U.  S.,  78  Fed. 
332,  24  CCA   118   (nucoa  butter). 

68.  U.  S.  v.  Rosenstein,  60  Fed. 
74.  8  CCA  474  [aff  66  Fed.  824]; 
Petru  American  Importing  Co.  v.  U. 
B..  1  Cust.  A.  106  (compound  of 
chicory  and  sugar  rape). 

68.  Arthur  v.  Stephanl,  96  U.  S. 
126,  24  L.  ed.  771  (''chocolate"  and 
"confectionery"     distinguished). 

[a]  •w««t«nsd  ohoeolate  !■  dntl- 
abla  as  "cocoa,  manufactured,  not 
specially  provided  for,"  under  the 
act  of  1890.  In  re  Schilling,  63  Fed. 
81,  3  CCA  440  [aff  48  Fed.  547]; 
In  re  Austin,  47  Fed.  873. 

70.  Hazard  ir.  V.  B.,  176  Fed.  967, 
99  CCA  367  [rev  164  Fed.  907];  U.  S. 
V.  Rosenstein,  60  Fed.  74,  8  CCA  474 
[aff  66  Fed.  824];  Petru  American 
Importing  Co.  v.  U.  S.,  1  Cusi.  A. 
106    (partial   substitute). 

71.  See   cases   Infra   this   note, 
[a]     Oomllts,  awaatniBata,  aadpx*- 

■«rv«d  tnitm, — (1)  Cherries  In  mar- 
aschino under  the  act  of  1894,  omit- 
ting the  word  "spirits,"  were  not 
within  this  provision  (Relas  v.  U. 
S.,  136  Fed.  248  [aff  142  Fed.  1039, 
73  CCA  186]);  (2)  with  an  Insignifi- 
cant quantity  of  alcohol  and  no 
juice  they  were  not  "In  spirits"  un- 
der the  act  of  1897  (U.  S.  v.  Relss, 
166  Fed.  746,  92  CCA  408);  (3)  but 
with  three  and  one-tenth  to  five  and 
forty-five  hundredths  per  cent  of 
spirits  present  they  came  within  the 
provision  (QodlUot  v.  U.  S..  1  Cust. 
A.  239).  (4)  Cherries  washed,  pitted 
and  i>acfced  in  salt  water  to  pre- 
serve them  in  transit,  not  dutlabfe 
as  "fruits  preserved  ...  In  their 
own  Juices,"  but  as  "edible  fruits 
.  .  .  prepared  in  any  manner."  A. 
L.  Causae  Mfg.  Co.  v.  U.  S.,  161  Fed. 
4,  80  CCA  461  (holding  that  the  pro- 
vision is  not  restricted  by  the  rule 
of  noscltur  a  socils  to  fruits  pre- 
pared by  a  drying  process,  and  that 
the  enumeration  of  "cherries"  in 
"apples,  peaches,  quinces,  cherries, 
plums,  and  pears,  green  or  ripe," 
and  not  in  'apples,  peaches,  pears, 
and  other  edible  fruits,  including 
berries  .  .  .  prepared,"  does  not  ex- 
clude prepared  cherries  from  the 
latter).  (5)  "Chutney"  does  not,  by 
reason  of  commercial  designation, 
cease  to  be  "fruits  preserved."  Park 
V.  U.  S.,  164  Fed.  910;  Acker  v. 
U.  S.,  1  Cust.  A.  828  (holdmg  that 
the  term  Is  to  be  taken  In  Its  ordi- 
nary sense).  (6)  Citron,  candied,  held 
dutiable  as  fruit  In  sugar  under  thr 
act  of  1883.     HUls  y.  Brhardt.  69  Fe'^ 
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other;'*  eggs;"  "fruits,  green  or  ripe,"  "fruit  in 
brine,"  and  "edible  fruits  dried,  desiccated,  evapo- 
rated or  prepared  in  any  manner;''  ^*  flowers,  plants, 


buds,  and  seeds  used  for  forcing  under  glass  for  eat 
flowers  or  decorative  purposes  ;'*  meat  prepared 
or     preserved;"     mushrooms     prepared     or    pre- 


168.  (7)  Citron  known  as  leghorn,  pre- 
served by  being  cut  In  halves,  boiled 
and  soaked  in  salt  water,,  freshened, 
and  then  covered  with  syrup  and 
boiled  down,  and  fresh  sugar  placed 
thereon,  and  the  process  repeated 
until  the  peel  is  thoroughly  Impreg- 
nated with  the  sugar  and  cured, 
held  dutiable  as  "fruits  preserved 
In  sugar."  U.  S.  v.  Nordlinger,  121 
Fed.  890,  68  CCA  4S8  [rev  115  Fed. 
828  (certiorari  den  191  U.  S.  576, 
24  set  848,  48  L.  ed.  308)].  (8) 
The  term  "comflts"  is  practically 
synonymous  with  "confections,"  and 
Includes  boiled  marrons  (chestnuts) 
preserved  In  syrup.  U.  S.  v.  Schall, 
147  Fed.  760  [afl  154  Fed.  1005,  88 
CCA  329].  (9>  The  duty  on  fruits 
in  spirits  "per  proof  gallon  of  alco- 
hol in  excess  of  10  per  cent.,"  Is  to 
be  levied  on  all  such  excess,  wheth- 
er absorbed  by  the  fruit  or  super- 
natant. Mlhalovltch  v.  U.  S.,  160 
Fed.  988;  Rheinstrom  v.  U.  S.,  11» 
Fed.  303.  (10)  The  reduced  rate  of 
duty  under  the  reciprocal  commer- 
cial agreement  with  France,  on 
brandies  and  other  spirits,  does  not 
apply  to  the  excess  of  alcohol  above 
ten  per  cent  tised  in  pl-eserving 
fruits.  Rheinstrom  v.  U.  S.,  supra. 
(11)  Fruit  Juice,  concentrated,  is  du- 
tiable as  fruit  Juice  by  similitude. 
Rich  V.  U.  S.,  172  Fed.  293  [aa  176 
Fed.  732,  100  CCA  278].  (12) 
"Cherry  Juice"  Includes  cherry  Juice 
so  concentrated  that  five  gallons  in 
its  natural  condition  are  reduced  to 
one  gallon.  In  re  Rheinstrom,  60 
Fed.  599,  600.  (13)  "Fruits  pre- 
served in  sugar,  molasses,  spirits,  or 
in  their  own  Juices"  are  known  com- 
mercially as  a  class  by  themselves, 
of  which  the  use  and  form  constitute 
the  distinctive  characteristics.  Reiss 
V.  U.  S.,  136  Fed.  741,  89  CCA  393 
[rev  126  Fed.  678]  (holding  flgs  pre- 
served whole  within  that  provision 
rather  than  the  .  provision  for 
"figs").  (14)  Fruits  and  berries  in 
forty-three  to  sixty-seven  per  cent 
of  sirup  are  fruits  preserved  in 
sugar.  Austin  v.  U.  S.,  1  Cust.  A. 
287.  (16)  Fruits  "preserved  or 
packed  In  sugar,  or  having  sugar 
added  thereto,"  is  a  broader  provi- 
sion than  that-  for  "preserved  in 
sugar."  U.  S.  V.  Reiss,  3  Cust.  A. 
230.  (16)  Inedible  cherries  Import- 
ed in  casks.  In  a  surrounding  fluid 
containing  alcohol  added  for  the  pur- 
pose of  resisting  fermentation  and 
decay,  and  intended  to  be  used  in 
the  manufacture  of  cherry  Juice,  are 
held  dutiable  as  "fruits  preserved 
in  .  .  .  spirits."  Voight  v.  Mlhalo- 
vltch. 125  Fed.  78.  (17)  Marasque 
water,  or  eau  de  marasque,  is  not 
cherry  Juice.  Leerburger  v.  U.  S., 
141  Fed.  1023.  (18)  Uarmalade  and 
berry  Jam  are  sweetmeats,  not  Jel- 
lies. Bogle  V.  U.  S..  176  Fed.  889; 
Bogle  v.  U.  S.,  1  Cust.  A.  144.  (19) 
Plums  preserved  are  not  classed  as 
plums.  Meyer  v.  U.  S.,  4  Cust.  A. 
422.  (20)  Canned  fruits.  Hablcht 
V.  U.  S.,  175  Fed.  1009.  (21)  Prunes 
boiled  In  water  and  pressed  through 
a  colander,  without  the  addition  of 
sugar  or  any  other  material,  are 
not  "Jelly"  within  the  common 
meaning  of  that  term,  nor  are  they 
commercially  known  as  Jelly,  but  are 
dutiable  as  fruits  preserved  in  their 
own  Juices.  U.  8.  v.  Rosenstein,  90 
Fed.  801.  (22)  Prunes  crushed  are 
fruits  preserved  in  their  own  Juice. 
Meyer  v.  U.  8.,  3  Cust.  A.  247.  (23) 
Pulp  and  Juice  of  currants  in  sirup 
is  not  Jelly.  U.  S.  v.  Sheldon,  5 
C^st.  A.  371.  (24)  Stem  and  cargo 
ginger  is  dutiable  as  sweetmeat. 
Delapenha  v.  U.  S.,  1  Cust.  A.  113. 
(25)  Strawberries  and  apricots  in 
the  form  of  pulps  are  fruits  pre- 
served   in    their    own    Juices.      Park 


V.  U.  S.,  84  Fed.  169:  Hablcht  v.  U. 
S.,  1  Cust.  A.  10. 

[b]  "Prcasrvation''  and  "pNpa. 
ranoB"  dlstlsfvlshad. — The  process 
of  hermetically  sealing  fruit  in  tin 
cans,  thus  preserving  it  from  decay 
until  the  cans  are  opened,  consti- 
tutes "preservation"  rather  than 
"preparation";  and  fruit  pulp  that 
has  been  cooked  and  subjected  to 
such  sealing  process  is  dutiable  un- 
der this  provision.  Hablcht  v.  U.  S., 
175   Fed.   1009. 

70.     See   cases   infra   this   note. 

[a]  Onxxants. — (1)  What  are 
Zante  currants.  Hills  v.  U.  S.,  99 
Fed.  264,  89  CCA  500  [aff  107  Fed. 
107,  46  CCA  167];  In  re  Wise,  73 
Fed.  183.  (2)  Currants  are  dutiable 
without  any  deduction  for  dirt  or 
other  impurities.  It  being  shown 
that  currants  so  Imported  prior  to 
the  passage  of  the  act  always  con- 
tained such  Impurities  which  could 
be  removed  only  by  a'  somewhat 
complicated  process,  it  must  be  pre- 
sumed that  congress  Intended  to 
levy  the  duty  on  currants  in  the 
condition  imported.  U.  S.  v.  Held, 
120  Fed.  242,  66  CCA  638  [certiorari 
den  190  U.  S.  560.  23  SCt  866,  47  U 
ed.  1184]. 

73.  See  cases  infra  this  note, 
[a]      Bgn^— (1)    The    term    "eggs 

not  «pecially  provided  for"  includes 
eggs  of  the  domesticated  duck.  Sun 
Kwong  On  V.  U.  8.,  143  Fed.  115,  74 
CCA  309.  (2)  It  also  Includes  frozen 
hen  eggs  in  tin  cans.  Horsfleld  v. 
U.  S.,  1  Cust.  A.  188.  (3)  A  mixture 
of  one-quarter  whites  and  three- 
quarters  yolks  is  "eggs"  by  simili- 
tude and  not  yolk  of  eggs.  Horsfleld 
V.  U.  S.,  3  Cust.  A.  178. 

74.  See   cases   infra   this   note. 

[a]  Jipplss. — Measured  by  Win- 
chester bushel,  heaping  full.  U.  S. 
v.  Weber,   3  Cust.  A.   I*. 

[b]  xBtlne"  dallaed.  —  Cherries 
treated  with  sulphur  fumes  and 
packed  in  salt  are  held  dutiable  as 
edible  fruits,  and  not  free  as  "fruits 
in  brine."  Delapenha  v.  U.  S.,  6 
Cust  A.  18;  Mlhalovltch  v.  U.  S..  4 
Cust.  A.  98. 

[c]  OhsnlMi  ovsjnlpa  ana  tfhtiv- 
•Isd  are  cherries  ripe.  Levy  v.  V.  S., 
5  Cust.  A.  89. 

'  td]  Piasltortili  Japanese  fruit  re- 
sembling plums  and  known  as  nme- 
boshl  held  dutiable  as  fruit  in  brine. 
Sakal  V.   U.  S.,  6  Cust.  A.   159. 

[e]  OnxiMits  omslud  or  groniid 
to  a  pulp  are  "fruits,  including  ber- 
ries .  .  .  dried,  desiccated,  evaporat- 
ed, or  prepared."  Stone  v.  U.  S.,  7 
Cust.   A.   178. 

[f]  BTlsd  IJOhM,  Chinese  fruit 
having,  when  dry,  a  thin  shell  in- 
closing an  edible  pulp,  held  dutiable 
under  the  act  of  1897,  par  262,  as 
an  "edible  fruit,  dried."  U.  S.  v. 
Wing  Wo  Chong,  98  Fed.  602,  39  CCA 
172   [rev  91  Fed.  637]. 

[gj  7ozbeniea  in  water  are  ber- 
ries in  natural  condition.  Boak  v. 
U.  S..  126  Fed.   699,  60  CCA  336. 

[h]  Frnlts  "dried,  dMlooatod, 
evaporated  or  prapaxad  in  any  man- 
ner indicates  fruits  that  have  under- 
gone a  process  of  drying.  A.  t>. 
Causse  Mfg.  Co.  v.  U.  8.,  143  Fed. 
690  [mod  151  Fed.  4,  80  CCA  461] 
(holding  cherries  in  .402  per  cent  of 
salt  not  fruits  in  brine). 

[1]  "Orsen  or  ztee"  ftults  indi- 
cates fruit  in  its  condition  as  plucked 
or  taken  from  the  tree.  A.  1^.  (Tausse 
Mfg.  Co.  v.  U.  8.,  143  Fed.  690  [mod 
161    Fed.    4,    80    CCA    4611. 

[J]  Umes  In  brla*  held  free  as 
fruits  In  brine.  Brennan  v.  U.  8.. 
136  Fed.  743,  69  CCA  396  frev  129 
Fed.  837,  and  overr  Roche  v.  U.  S., 
116   Fed.    911]. 

[k]  Otmbms  aad  lamoas  cut  In 
two  and  packed  In  salt  are  dutiable 


as  fruits  in  brine.  Hills  v.  U.  S.. 
128  Fed.  477,  69  CX^A  412  (rev  111 
Fed.   867]. 

[1]  Orufs  or  IsmoB  yasl  in  brine. 
not  orange  or  lemon  peel  preserved. 
A.  L.  Causse  Mfg.  Co.  v.  U.  S.,  150 
Fed.   419. 

75.  See    cases    infra    this    note. 
[a]     nowsrs,     pUats,     buds,    sad 

SMdSi^-(l)  Beet  and  cabbage  seeds 
are  held  to  be  i  "garden  seeds,"  and 
mangel-wurzel  and  turnip  seeds  are 
held  not  to  be  under  the  act  of 
1883.  Ferry  v.  Livingston,  115  U.  S. 
648,  6  SCt  176,  29  L.  ed.  489.  (2) 
Canary  seed,  botanically  a  grass 
seed,  but  used  principally  as  a  bird 
seed,  and  not  Known  commercially 
as  grass  seed,  is  held  dutiable  as 
"seeds  of  all  kinds  not  specially  enu- 
merated." Nordlinger  v.  U.  S.,  127 
Fed.  683,  62  CCA  409  [alt  119  Fed. 
478].  (3)  Celery  seed,  inedible,  Is 
not  "garden  seed"  but  "seed."  Clay 
V.  Magone,  40  Fed.  230.  (4)  Cut- 
tings of  shrubs  or  plants  Include: 
Rooted  rose  cuttings.  U.  S.  v.  Amer- 
ican Bxpress  Cio.,  168  Fed.  808,  86 
CCA  68.  (5)  Evergreen  seedlinga 
U.  8.  v.  Ouwerkerk,  163  Fed.  91« 
[alT  166  Fed.  1022,  92  CCA  668].  (6) 
Hyacinth  clumps  and  hyacinth  bulbs 
— hyacinth  used  as  an  adjective  and 
not  as  a  noun.  Breck  v.  U.  S.,  2 
Cust.  A.  26.  (7)  Lily  buds  held  du- 
tiable as  lilies.  Vandergrlft  v.  U. 
S.,  123  Fed.  1002.  (8)  Lily  of  the 
valley  roots,  sprouted.  Imported  for 
forcing,  held  dutiable  as  "lily  of  the 
valley  .  .  .  plants  used  for  forcing." 
McAllister  v.  U.  8.,  147  Fed.  773. 
(9)  Millet  seeds  hulled  without  ger- 
minating power  are  not  "seeds."  U. 
8.  v.  Kauffman,  84  Fed.  446,  28  CCA 
150    [rev    78   Fed.    804].      (10)- Millet 

fieeled  for  food  is  not  "seed."  Nord- 
Inger  v.  Robertson,  33  Fed.  241. 
(11)  Natural  flowers  preserved. 
Bayersdorfer  v.  U.  S.,  171  Fed.  286 
[mod  on  other  grounds  176  Fed. 
969].  (12)  What  Is  dutiable  as 
plants  for  forcing  and  not  as  nur- 
sery stock.  Cleary  v.  U.  8,,  99  Fed. 
432  (roses);  Richard  v.  U.  3.,  8' 
Fed.  192  (rose  plants  and  aialeas 
mollis).  (13)  Orchid  plants,  al- 
though not  true  bulbs,  but  so  known 
to  the  trade,  are  mature  mother 
flowering  bulbs  for  propagating. 
Maltus  V.  U.  8.,  6  Chist.  A.  376.  7 
Cust.  A.  320.  (14)  "Palms  preserved 
.  .  .  suitable  for  decorative  pur- 
poses." U.  S.  V.  Bayersdorfer,  175 
Fed.  959,  99  <X:a  449.  (15)  Rose 
plants  not  shown  to  be  three  years 
old  or  less.  Maltus  v.  U.  8.,  3  Cust 
A.  364.  (16)  Tulip  bulbs  are  not 
tulips.   Maltus  V.  IT.  8.,  6  Cust.  A.  52S. 

76.  See   cases   Infra   this   note, 
[a]     Xsat. — (1)     Certain     (mineM 

sausage  not  Included  in  "sausages. 
Bologna."  Wing  Sing  Lung  v.  U.  S.. 
180  Fed.  392,  103  CCA  538.  (2) 
Blood-pudding  sausage  as  "meat" 
Strohmeyer.  etc..  Co.  v.  V.  8.,  3 
Cust.  A.  399  (3)  Hams  boned  are 
still  hams,  and  not  prepared  or  pre- 
served meat.  Neumen,  etc.,  Co.  v. 
U.  S.,  4  Cust  A.  64.  (4)  Meat  of 
ducks,  salted,  dried,  and  packed  in 
tins  is  dutiable  as  meats  prepared 
or  preserved  and  not  specially  pro- 
vided for  under  the  act  of  1897. 
Kwone  Tuen  Shing  v.  U.  3.,  177  Fed 
606;  Kwong  Tuen  Shtng  v.  U.  S. 
1  Cust.  A.  16.  (6)  "Meats  of  all 
kinds,  prepared  or  preserved."  In- 
cludes goose  livers  prepared  as  p4tf 
de  fole  !;ras  under  the  act  of 
1897.  Smith  V.  U.  S.,  168  Fe<l. 
462  [aff  174  Fed.  1022,  98  TCA 
666].  Compare  U.  S.  v.  Weber,  6  Cust. 
A.  234  (holding  p&t6  de  fole  gnis. 
among  other  products,  dutiable  af 
"poultry,  prepared  in  any  manner" 
under  the  act  of  1918).'  (6)  Pitui- 
tary glands  of  calves  are  not  dutiable 
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served;"  nuts  of  all  kinds;"  oat  hulls;"  olives;*" 
oranges  in  packages;*^  pepper  nnground;*'  pickles 
and  sances  of  all  kinds  ;*^  pineapples  preserved  in 
their  own  juice;**  potatoes  prepared;*'  poultry, poul- 
try dressed,  and  poultry  prepared  in  any  manner;** 


raisins;*'  rice;**  stareh,  including  all  preparations, 
from  whatever  substance  ^produced,  fit  for  use  as 
starch,**  stearin;"®  vegetables ;»»  vegetables  in  their 
natural  state;"  vegetables  prepared  or  preserved;** 


aa    meat.      Prankfield    v.    V.    S.,    7 
Cust    A.    296. 

T7.     See   cases   Infra   this   note. 

[a]  Kaahxooau  (1)  dried  in  or- 
der to  preserve  them  and  placed  In 
hermetically  sealed  tins  holding 
from  thirty  to  forty-flve  pounds  are 
dutiable  aa  mushrooms  prepared  or 
pre8«xyed.  Choy  Chong  Woh  v.  U. 
S.,  1S3  Fed.  87»,  82  CCA  608.  (2) 
Mushrooms  In  tins  packed  In  wooden 
cases  are  dutiable  per  pound,  'includ- 
ing weight  of  Immediate  coverings. 
Choy  Chong  Woh  v.  U.  S..,  2  Cust. 
A.  274. 

n.    See  cases  infra  this  note. 

[a]  Xubk— (1)  Inedible  as  well 
as  edible  nuts  are  Included.  Shel- 
don V.  U.  S.,  7  Cust.  A.  4S4  (holding 
betel  nuts  dutiable  as  nuts).  (2) 
Marrons  (chestnuts)  preserved  In 
sirup  do  not  resemble  nuts  sufHcient- 
ly  to  be  dutiable  at  the  same  rate 
as  nuts  by  virtue  of  the  similitude 
clause.  Schall  v.  U.  S^  1S4  Fed. 
1005,  8S  CCA  329  [afl  147  Fed.  760]. 
<I)  But  apricot  kernels  are.  Spen- 
cer V.  U.  S.,  146  Fed.  112  [aff  IBl 
Fed.  1022,  81  CCA  6881.  (4)  "Clear" 
shelled  almonds.  Helde  v.  U.  S.,  176 
Fed.  816.  (5)  CHear  shelled  almonds, 
some  with  broken  kernels,  shells,  and 
dust,  are  dutiable  as  clear  almonds 
shelled.  Spencer  Importing,  etc., 
Co.  V.  U.  8..  2  Cust.  A.  444;  Heide  v. 
U.  S.,  8  Cust.  A.  399.  (6)  Pine  cones, 
Italian,  with  the  nuts  attached 
thereto,  are  dvtiable  upon  weight  of 
nuts.  U.  S.  Amendola,  6  Cust.  A 
S16.  (7)  Walnut  meat  broken  In 
part  Is  dutiable  as  walnuts  of  all 
kinds  shelled.  Hablcht  v.  U.  S.,  2 
ChJ«t."A.   4B7. 

n.  nj.  B.  V.  HcOettrlek.  13}  Fed. 
304  (holding  "oatmeal  feed"  dutia- 
ble as  "oat  hulls"). 

SO.    See  cases  infra  this  note. 

[a]  Oltvas. — (1)  In  kegs  of  less 
than  one  gallon.  Matter  of  Liomba, 
i  Porto  Rico  Fed.  64.  (2)  Duty  is 
assessed  on  basis  of  liquid  gallon. 
Ceballos  ▼.  U.  S..  146  Fed.  380,  76 
CC.\  652.  (3)  In  jars  holding  ten 
gallons  dutiable  under  the  provision 
for  olives  "in  bottles,  jars,  or  simi- 
lar packages,"  and  not  under  the 
provision  for  olives  "in  casks  or 
otherwise  than  In  bottles,  jars,  or 
similar  packages."  U.  S.  v.  Shlng- 
8hnn,  178  Fed.  844.  (4)  No  allowance 
for  brine  In  barrels  of  ripe  olives. 
Gonssios  V.  U.  8.,  2  Cust.  A.  317.  (i) 
Olives  pitted  and  stuffed  with  sweet 
red  peppers  are  within  the  designa- 
tion "olives,"  as  that  term  la  com- 
monly ^nd  popularly  used  and  un- 
derstood. It  Is  not  shown  that  they 
are  without  that  term  commercially. 
They  are  dutiable  as  oUves  (Act  of 
1913  [38  St.  at  L.  134  par  218])  and 
hot  as  edible  fruits  (par  217)  or 
nonenumerated  articles  (par  385). 
Mawer  Co.  v.  tJ.  S.,  7  Cust.  A.  493. 
(()  Olives  prepared  defined.  U.  S. 
V.  Zucca,    17B  Fed.    578. 

81.  Bush  ft  Co.,  Inc.,  v.  U.  S.,  6 
Oust.  A.  401  (holding  two  boxes  of 
oranges  tied  together  to  be  one 
package). 

82.  Frame  v.  V.  9..  143  Fed.  692 
raft  140  Fed.  1022,  79  CCA  532] 
(holding  that  the  residuum  in  the 
process  of  decorticating  pepper  ber- 
ries, consisting  of  the  inner  cuticle 
In  the  form  of  a  powder,  which. 
Trithout  further  grinding,  Is  mixed 
with  ground  pepper  as  an  adulterant. 
Is  not  pepper  "unground,"  and  that  It 
l>  sufficient  if  the  pepper  reaches  Its 
trround  condition  by  decortication,  or 
aome  other  process  equivalent  to 
(rinding,  to  be  excluded  from  this 
provision). 

88.    See  cases  Infra  this  note, 
[a]    Moklas        and       aanoes.— (1) 
The    term    "pickles"    Includes    only 


vegetables.  U.  8.  v.  Acker,  171  Fed. 
77.  96  CCA  181  (holding  pickled  wal- 
nuts to  be  an  unenumerated  manu- 
factured article).  (2)  The  term 
"sauces"  does  not  include  "thick 
soy."  U.  8.  V.  Wo  On,  167  Fed.  314, 
92  CCA  626.  (3)  Articles  are  not 
to  be  removed  from  a  provision  for 
pickles  and  sauces  and  placed  in  a 
provision  for  drugs  simply  because 
a  medical  or  therapeutic  property 
may  be  extracted  from  them. 
Pierce  v.  U.  8.,  176  Fed.  440.  (4) 
Nor  because  they  are  not  palatable 
or  are  not  known  as  garden  vegeta- 
bles. Pierce  v.  U.  S.,  supra.  (5) 
Capers  pickled  in  vinegar  and  used 
as  a  condiment  and  In  flavoring 
sauces  are  within  this  provision  in 
the  act  of  1897.  Pierce  v.  U.  S.,  176 
Fed.  440.  Contra  Pierce  v.  u.  S., 
1  Cust.  A.  171.  (6)  Use  of  the  word 
"pickles"  without  limitation  In  the 
act  of  1909  brought  pickled  capers 
within  that  classification,  Oodillot 
v.  U.  S.,  2  Cust.  A.  408.  (7)  Also 
peppers  in  brine.  HIcroutslcos  v. 
U.  S..  2  Cust.  A.  342.  (8)  Capers 
washed  and  treated  with  fresh  vine- 
gar after  Importation  are  included. 
Austin  v,  U.  8.,  4  Cust.  A.  261.  (9) 
Bo  are  sweet  red  peppers.  Austin  v. 
U.  S.,  6  Cust.  A.  9,  4  Cust.  A.  313. 
(10)  Anchovy  and  bloater  paste  are 
not  within  this  provision.  Bogle  v. 
Magone,  153  U.  S.  628,  14  SCt  718, 
38   U   ed.   674. 

84.  See  cases  infra  this  note. 

[a]  WneaypleB  (1)  canned  are 
fruits  preserved  In  their  own  Juices. 
Johnson  v.  U.  8.,  66  Fed.  725  fafC 
79  Fed.  996.  25  CCA  298].  (2) 
Crushed  pineapples  with  juice  added 
are  not  within  the  provision.  John- 
son Co.  V.  U.  S.,  6  (fust.  A.  472.  (3) 
Nor  are  pineapples  In  which  sugar 
has  been  used  as  a  pre.servatlve. 
Dudley  V.  U.  8..  168  Fed.  881,  82  CCA 
627  [rev  148  Fed.  833]  (and  holding 
from  two  and  twenty-eight  hun- 
dredths to  eight  and  eighty-two  hun- 
dredths per  cent  of  sugar  within  the 
provision).  (4)  But  pineapples  con- 
taining sugar  added  for  flavoring 
only  are.  U.  8.  v.  Boden,  183  Fed. 
839.  (5)  So  are  pineapples  with 
about  three  per  cent  of  sugar  added, 
the  sugar  being  used  principally  to 
Improve  their  flavor  and  not  acting 
prominently  In  preserving  them. 
Johnsoh  V.  TT.  S.,  152  Fed.  164,  81 
OCA  416  (air  143  Fed.  915].  (6) 
And  also  pineapples  with  seven  to 
twenty  per  cent  of  sugar  added  for 
that  purpose.  U.  S.  v.  Johnson,  166 
Fed.  1002  [aflf  174  Fed.  1022,  98  CCA 
666];  U.  S.  v.  Johnson,  90  Fed.  806. 

85.  Stein  V.  U.  8.,  6  Cust.  A.  154 
(potato  meal  and  potato  flour  are 
potatoes  prepared). 

86.  See  cases  infra  this  note. 

[a]  Ponltrr.— (1)  Guinea  fowl 
and  turkeys  not  wild  are  poultry. 
Silx  V.  U.  a..  167  Fed.  686  faff  178 
Fed.  273,  101  CCA  537].  (2)  Duck 
meat  in  tins  Is  not  "poultry  .  .  . 
dressed."  Kwong  Yuen  Shlng  v.  U. 
S.,  177  Fed.  605,  1  Oust.  A.  16.  (3) 
But  is  "poultry,  prepared  in  any 
manner."  U.  S.  v.  Brown,  6  Cust.  A. 
241.  (4)  As  also  is  pftte  de  fole 
gras.     U.  S.  V.  Weber,  6  Cust.  A.  234. 

87.  Wood  V.  U.  S.,  4  Cust.  A.  228 
(impurities  in  raisins  must  be  other 
than  ordinary  to  be  allowed  for  as 
tare). 

88.  See    cases    infra    this    note. 

[a]  Bio*/— (1)  Broken  rice.  Pro- 
test sustained  upon  insufficient  sam- 
ples. U.  S.  V.  Seattle  Brewing,  etc., 
Co..  1  Cust.  A.  862  [aft  176  Fed.  125]. 
(2)  It  was  legal  for  the  secretary  of 
the  treasury  to  prescribe  the  par- 
ticular sieve  to  be  used  by  customs 
officers.  Wakem  v.  U.  S.,  147  Fed. 
874.     (3)   Patna  or  Bengal  rice  with 


both  outer  and  inner  cuticle  removed 
is  dutiable  as  cleaned  rice,  although 
containing  from  three  to  five  per 
cent  of  rice  polish.  Talmage  v.  U. 
S.,  80  Fed.  887,  26  (XIA  218  [alT  77 
Fed.    826], 

88.    See    cases    infra    this    note. ' 

[a]  atareh.  (1)  Arrowroot  is  du- 
tiable aa  a  preparation  flt  for  use 
as  starch.  Mlddleton  v.  U.  8.,  161 
Fed.  16,  80  CCA  512;  Leaycraft  v. 
U.  8.,  124  Fed.  999  [aft  ISO  Fed.  106, 
64  CCA  440].  (2)  Bone  sise  substi- 
tute not  Included.  U.  8.  v.  Ducas, 
ti9  Fed.  253.  (3)  Dextrine  includes 
white  dextrine.  Mornlngstar  v.  IT. 
S..  159  Fed.  287.  (4)  Potato  starch 
dutiable  as  such  and  not  as  "farina." 
Union  Nat.  Bank  v.  Seeberger,  80 
Fed.  429.  (5)  Tapioca  flour  used 
for  laundry  purposes  by  Chlnebe  on 
the  Paclflc  coast  not  "flt  for  use" 
as  starch.  Chew  HIng  Lung  v.  Wise, 
176  U.  8.  166,  20  SCt  320,  44  L.  ed. 
412    [rev   83    Fed.   162,   27   CCA   494). 

90l  Fairbanks  v.  Spauldlng,  19 
Fed.  416  (not  tallow,  but  manufac- 
ture of  tallow). 

81.    See  cases  Infra  this  note. 

[<t]  ▼sfetaUeav— (1)  For  tariff 
purposes,  vegetables  are  such  as 
commonly  grow  in  kitchen  gardens 
and  constitute  In  common  accepta- 
tion the  vegetable  part  of  a  repast. 
Nix  v.  Heddien,  149  U.  8.  304,  13  SCt 
881,  37  L.  ed.  745.  (2)  This  deflnl- 
tion  Includes:  Beans  in  a  dry  state 
used  for  food.  8onn  v.  Hagone,  159 
U.  S.  417,  16  SCt  67,  40  L.  ed.  203; 
Robertson  'V.  Salomon,  130  U.  8.  412, 
9  SCt  569,  32  L.  ed.  995:  Salomon  v. 
Robertson,  41  Fed.  617  [app  dlam 
163  U.  S.  708,  16  SC^t  1206,  41  L.  ed. 
313];  .Wlndmuller  v.  Robertson,  23 
Fed.  652,  23  Blatchf.  233.  (3)  To- 
matoes. Nix  V.  Hedden,  149  IT.  S. 
304,  13  SCt  881,  37  L.  ed.  746  (aff  3* 
Fed.  109].  (4)  Wai  san,  an  edible' 
root.  Wing  On  Wo  v.  U.  S.,  176  Fed. 
891.  (6)  But  it  does  not  include: 
Melon  seed.  U.  S.  v.  Shing  Shun,  2 
Cust.  A.  388.  (6)  Truffles.  Von  Bre- 
men V.  V.  8.,  168  Fed.  889,  94  (X:A 
301.  (7)  Capers.  Pierce  v.  U.  8.,  1 
Cust.  A.  171.  (8)  Horseradish.  U. 
S.  v.  Nix,  4  Cust.  A.  145;  U.  8.  v. 
Wallace,  4  Oust.  A.  142.  (9)  Seed 
pods  of  the  papperios  plant.  Ml- 
croutsicos  V.  U.  S.,  2  Chist.  A.  342. 
(10)  Deal  gram  or  chick  pease  are 
pease.  U.  8.  'V.  Jones,  6  Cust.  A. 
135.  (11)  No  allowance  can  be  made 
for  tops  of  garlic  as  tare.  Vltelll 
V.  U.  S.,  3  Cust.  A.  171.  (12)  Nor 
for  water  In  tins  of  pease.  Austin 
V.  U.  8.,  5  Cust.  A.  167.  (13)  Con- 
gress must  be  presumed  to  know  the 
practice  of  the  treasury  department 
to  consider  flfty-seven  pounds  as  a 
bushel  and  to  Intend  to  accept  that 
as  a  standard  in  making  onions  du- 
tiable per  "bushel,"  Hills  Co.  v. 
U.  S.,  151  Fed.  476,  81  CCA  14  faff 
143  Fed.  695]. 

83.    See  cases  infra  this  note. 

[a]  VerstaUea  la  aatoxal  atete. 
— (1)  Cauliflower  trimmed,  washed, 
and  packed  In  brine  for  preserva- 
tion during  transportation  Is  within 
the  provision.  U.  8.  v.  Strohmeyer, 
etc.,  Co.,  167  Fed.  633,  93  CCIA.  66.  (2) 
So  are  mushrooms  cleaned,  sliced, 
and  dried  in  the  sun.  Zanmati  v. 
U.  S.,  153  Fed.  880,  82  CCA  626.  (3) 
Mushrooms  dried  merely  by  evapo- 
ration are  dutiable  as  vegetables  In 
their  natural  state.  Kraut  v.  U.  S.. 
139  Fed.  94.  (4)  Also  the  Chinese 
plant  occa.sionally  designated  as 
yam.  U.  S.  v.  Kwong  Yuen  Shlng,  1 
Cust.  A.  14.  (5)  Also  truffles.  Park 
V.   U.   8.,    61    Fed.    398. 

93.     See  cases  Infra  this  note. 

[a]  Tsgstablea  prepared  or  pre- 
served.— (1)  Soup  tablets  are  "simi- 
lar products"  within  the  act  of  190*° 
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wheat  ;•*  and  wool  grease.*'  The  act  of  1913  haa  no 
provision,  like  those  in  former  tariff  acts,  for  fish 
by  name,"  or  in  containers  of  particular  sizes  ;*^ 
but  enumerations  are  continued  for  fish,  "except 
shellfish,  by  whatever  name  known,  packed  in  oil, 
or  in  oil  and  Other  substances,  in  bottles,  jars, 
kegs,  tin  boxes,  or  cans";**  "caviar  and  other  pre- 
served roe  of  fiflh";**  for  "all  other  fish  except 
shellfish,   in   tin   packages,  not   specially  provided 


(36  St.  at  L.  11  c  6  schedule  G  par 
252),  Anderson  v.  U.  S.,  6  Cust.  A. 
108.  <2)  Hanks  and  balls  of  dried 
and  salted  cabbage,  the  salting  and 
manipulation  of  -which  were  done  as 
a  preparation,  fitting  the  cabbage 
for  cooking  purposes,  and  intended 
to  be  permanent,  are  within  the  pro- 
vision. Sun  Kwong  On  v.  U.  S.,  177 
Fed.  696;  Sun  Kwong  On  v,  U.  S., 
1  Cust.  A.  17.  (3)  So  also  are: 
Green  beans  cut  and  shredded  and 
packed  in  salt.  U.  S.  v.  De  Boer,  S 
Cust.  A.  30.  (4)  Cucumbers  and 
cauliflower  packed  In  salt.  Alart  v. 
U.  S.,  61  Fed.  600.  (5)  Sliced  beets, 
klln-drled.  Petry  v.  IJ.  S.,  99  Fed. 
261.  (6)  Canned  tomatoes  and  ar- 
tichokes. VltelU  V.  U.  S.,  1  Cust.  A. 
237.  (7)  Tomato  paste.  Vitelll  v. 
U.  S.,  4  Cust.  A.  75.  (8)  But  not 
soya  beans  cooked  and  salted.  Brown 
V.  U.  S.,  6  Cust.  A.  416.  (9)  Nor 
bloater  imste.  In  re  Johnson,  56 
Fed.  822.  (10)  Nor  Mlso,  a  Japa- 
nese product  made  from  rice  and 
beans.  In  re  Fujiyama,  3  Hawaii 
Fed.    522. 

M.    See  cases  Infra  this  note. 

[a]  WlMa*  (1)  injured  by  frost 
to  such  an  extent  as  to  reduce  it  to 
a  low  grade,  or  to  "no  grade,"  but 
which  can  still  be  used  for  seed  and 
for  making  flour,  is  dutiable  as 
wheat.  U.  S.  v.  W.  P.  Devereux  Co., 
135  Fed.  428.  (2)  So  is  bin  burned 
wheat.  Atwood-Stone  Co.  v.  U.  S.,  6 
Cust.  A.  472;  Schade  v.  U.  S.,  5  Cust. 
A.  466.  (3)  But  wheat  boiled,  dried, 
and  ground,  or  otherwise  broken,  is 
not  dutiable  as  wheat.  Halouf  v.  U. 
S.,    1   Cust.   A.   487. 

96.    See   cases   Infra   this   note. 

[a]  Wool  gw*M^— (1)  What  the 
phrase  embraces.  U.  S.  v.  Leonard, 
108  Fed.  42,  47  CCA  181  [rev  100 
Fed.  288).  (2)  Brown  grease  held 
dutiable  as  grease  not  specially  pro- 
vided for  under  the  act  of  1883. 
Miller  V.  Seeberger.  44  Fed.  261.  (3) 
Lanolin  is  not  dutiable  as  rendered 
oil,  nor  as  wool  grease  under  the 
act  of  1890.  Movlus  v.  U.  S.,  66  Fed. 
734.  (4)  Under  the  act  of  1897  wool 
grease  Includes  refined  wool  grease, 
from  wJilch  the  natural  odor  and 
mineral  matter  have  been  removed. 
Swan  V.  V.  S.,  149  Fed,  304  [aff 
172  Fed.  178].  (6)  But  'not  adeps 
lanee  or  lanolin.  Zinkelsen  v.  U.  8., 
167  Fed.  312,  92  CCA  624.  (6)  The 
latter  is  covered  as  well  by  the  en- 
larged provision  in  act  of  1909. 
Koechl    v.  U.   S.,   3  Cust.  A.   316. 

96.     See  cases  Infra  this  note. 

[a]  rislw— (1)  Appetlt-»lld,  of 
the  herring  family,  held  dutiable  as 
anchovies  because  so  known  In  Unit- 
ed States.  Reiss  v.  U.  S.,  113  Fed. 
1001.  (2)  But  not  being  so  known  la- 
ter, held  dutiable  as  fish  In  tin  pack- 
ages. Benson  v.  U.  S.,  159  Fed.  118, 
86  CCA  308.  (3)  Sprats  In  oil  labeled 
"sardines"  held  dutiable  aa  sardines. 
Wleland  v.  San  Francisco,  104  Fed. 
541.  44  CCA  23  faff  98  Fed.  99].  (4) 
Sprats  In  oil  In  cans,  and  commer- 
cially known  as  sardines  or  as  an- 
chovies, held  dutiable  as  sardines, 
but  sardelles  not  so  known,  held  du- 
tiable as  foreign  caught  flsh  or  as 
fish  In  cans.  Meyer  v.  U.  S..  86  Fed. 
120;  In  re  Johnson,  56  Fed.  822; 
Keiss  v.  Magone,  39  Fed.  105.  (5) 
Herrings,  smoked  or  pickled  (Ahl- 
brecht  v.  U.  S.,  2  Cust.  A.  471);  (6) 
herrings  and  mackerel  pickled  or 
salted  and  in  tomato  sauce,  etc.  (U. 
S.  v.  Smith,   4  Cust.  A.   70);    (7)   sar- 


dines, sprats,  anchovies,  etc.,  pickled 
and  in  bouillon,  etc.  (U.  S.  v.  Miller, 
5  Cust.  A.  256);  (8)  kippered  herring 
In  tin  cans  (U.  S.  v.  Rosenstein, 
1  Cust.  A.  304);  (»)  and  ptckled 
herring  (U.  S.  v.  Rosenstein,  98 
Fed.  420,  39  CCA  122  [alt  91  Fed. 
687];  Rosenstein  v.  U.  S.,  71  Fed. 
949)  held  dutiable  as  herring, 
pickled,  salted,  smoked,  or  kippered. 
(10)  Herrings  in  vinegar,  salt,  and 
spices,  with  vegetables,  and  known 
as  "Russian^  sardines,"  held  dutiable 
as  flsh  prepared,  under  the  act  of 
1883.  Hansen  v.  Robertson,  29  Fed. 
686,  (11)  Bismarck  herring  in  tins 
held  dutiable  under  the  provision  for 
"all  other  fish  (except  shellfish)  In 
tin  packages."  Kauffmann  v.  U.  S., 
99  Fed.  430.  (12)  Allowance  for  salt 
and  Impurities  In  salted  herring  In 
bulk.  Lincoln  v.  U.  S.,  178  Fed.  599. 
(13)  Smoked  herring  not  herrings, 
pickled  or  salted.  Mattlage  v.  u. 
S..  139  Fed.  704.  (14)  Dry  salted  cod- 
fish held  dutiable  aa  flsh  not  special- 
ly enumerated  under  the  act  of  1888. 
Presson  v.  Russell,  152  U.  8.  577, 
14  set  728,  38  L.  ed.  569.  (15)  An- 
chovy paste  and  bloater  paste  held 
dutiable  as  flsh  prepared  or  pre- 
served. Bogle  V.  Magone,  152  U.  S. 
623,  14  set  718,  38  L.  ed.  574.  (16) 
"Flsh  packed  In  Ice."     U.  S.  v.  Perry, 

171  Fed.  >303;  De  Long  v.  U.  S.,  76 
Fed.  463,  22  CCA  274  [aS  70  Fed. 
775]. 

97.  See  cases  Infra  this  note. 

[a]     OonUiaaxm  at   tUb (1)    The 

form  of  the  box  or  can  Is  Important 
In  this  schedule,  and  an  importation 
In  cans  of  another  size  or  form  can- 
not claim  the  same  rate  of  duty. 
Leggett  V.  U.  S..  99  Fed.  426;  La 
Manna  v.  U.  S.,  67  Fed.  233,  14  CCA 
381.  (2)  Mackerel,  fresh,  packed  in 
ice  In  packages  containing  leas  than, 
one  hundred  pounds.  Is  dutiable  as 
fish  In  packages  containing  less  than 
one-half  barrel.  Strohmeyer  v.  U. 
S.,  5  Cust.  A.  331.  (3)  Smoked  her- 
ring In  wooden  boxes  of  less  than 
one-half  barrel  capacity  held  duti- 
able at  the  higher  of  two  rates. 
Meyer  v.  U.  S.,  124  Fed.  296.  (4) 
Flsh  prepar.ed  for  preservation  and 
imported  in  packages  containing  less 
than  one  half  barrel  held  dutiable 
under  provision  for  flsh  in  such 
packages.  Harvey  v.  U.  S.,  142  Fed. 
1039,  71  CCA  686  [rev  137  Fed.  816]; 
Loggle  V.  U.  S..  137  Fed.  813,  70  CCA 
433.  (6)  Capacity  of  tins  held  to 
govern.  Benson  v.  U.  S.,  159  Fed. 
118.  ft6  CCA-  308;  Gandolfl  v.  U.  S., 
162  Fed.  656.  (6)  Large  box,  and 
not  small  inner  packages,  is  the  unit 
for  dried  fish.  U.  S.  v.  Yamashlta,  1 
Cust.  A.  841  raff  175  Fed.  1018].  (7) 
The  phrase  "In  other  packages''  fol- 
lowing "not  more  than  seventy  cu- 
bic inches"  is  not  limited  to  small 
sizes.     Strohmeyer,  etc.,  Co.  v.  U.  S., 

172  Fed.  295  [aff  178  Fed.  268.  101 
CCA.  400].  (8)  Fresh  flsh  frozen  to- 
gether in  barrels,  or  large  cakes, 
held  not  "flsh,  fresh  for  immediate 
consumption."  Gauthier  v.  Bell,  10, 
F.  Cas.  No.  5,277.  (9)  But  fresh 
flsh  Imported  frozen  In  bulk,  or 
otherwise  than  in  barrels  or  half 
barrels,  held  so  to  be,  upon  assur- 
ance of  intention  to  put  them  on  the 
market  for  immediate  use.  Cross 
v.  Seeberger,  30  Fed.   427. 

98.  See  cases   infra  this  note. 

[a]  Flail  paokad  in  oil,  eta. — (1) 
Flsh  boiled  in  oil  and  packed  with 
tomato  sauce,  and  salted,  or  smoked 


for";»  and  for  "flsh,  skinned  or  boned.'"  "Prod- 
ucts of  American  fisheries"  is  another  provision  of 
this  schedule.' 

[i  37]  (h)  Spirits,  Wines,  and  Otber  Berer- 
ag«8.  The  schedule  as  to  spirits,  wines,  and  other 
beverages  endeavors  to  impose  a  duty  upon  bever- 
ages, wines,  and  compounds  or  preparations  contain- 
ing spirits  not  previously  provided  for.*  With  regard 
to  the  terms  or  clauses  employed  in  this  phrase- 


herrings  in  oil  in  tins,  liave  tieen 
thus  classified.  Strohmeyer,  etc.,  C^>. 
V.  U.  S.,  6  Cust.  A.  527;  Smith  v. 
U.  8.,  5  Cust  A.  40.  (2)  Flsh  balls 
or  fish  pudding  packed  in  tins;  fish 
chief  value  held  dutiable  as  If  whol- 
ly of  fish.  Benson  v.  U.  S.,  4  Cast 
A.  467.  (3)  Brine  formed  of  oU 
of  flsh  and  salt  in  tins  Is  not 
tare.  Rosenstein  v.  U.  S.,  4  Oat.  A. 
401. 

99.     See    cases    infra    this   note. 

[a]     Oaviar   and    peasezvad  zo*.— 

(1)  Flsh  roe  salted  to  keep  through 
the  winter  only  Is  not  preserved. 
Moscahlades  v.  U.  S.,  6  Cust.  A.  399. 

(2)  What  constitutes  preserved  roe 
of  fish.  U.  S.  V,  Kagawa,  5  Cust  A. 
388  ("Kazunoko"  or  dried  herring 
roe).  (3)  Fish  roe,  or  caviar,  In  tin 
packages,  by  virtue  of  the  similitude 
clause,  held  dutiable  at  the  rate  ap- 
plicable to  fish  In  tin  packages,  un- 
der the  act  of  1897.  Menzel  v.  U.  8.. 
142  Fed.  1038,  71  CCA  685  [aff  135 
Fed.  918],  (4)  Fresh  roe  of  stur- 
geon, in  brine  for  transportation 
held  free  as  eggs  of  flsh,  under  the 
act  of  1897  (Hansen  v.  U.  S.,  1  Oust. 
A.  1),  (6)  but  held  dutiable  as  caviar 
under  the  act  of  1909  (U.  S. 
V.  American  Bxpress  Co.,  2  Oust  A. 
96). 

1.     See    cases    Infra    this   note. 

[a]  rldi  Jn  tin  pMkara^-(l) 
Tunny  fish  may  be  mackerel  in  sci- 
ence, but  not  being  so  In  commerce. 
Is  dutiable  as  flsh  In  tin  packages. 
Meyer  v.  U.  S.,  6  Cust.  A.  19*.  (2) 
Fish  fried  In  lard,  salted,  and  packed 
with  salt,  Is  likewise  dutiable.  Chee 
Chong  V.  U.  S.,  5  Cust.  A.  556.  (J) 
Also  flsh  skinned  or  boned  In  tin 
packages.  Tokstad-Burger  Co.  v.  U. 
S.,   6  Cust.  A.   441. 

S.     See    cases    Infra    this   note. 

[a]  nab  aklaaea  or  iMtsAd.— (1) 
Codfish  skinned,  boned,  cut,  or  shred- 
ded. Is  within  this  provision.  Teed 
V.  U.  S.,  126  Fed.  447.  (2)  So  are 
fresh  water  fish.  Lake  Ontario  Fish 
Co.  V.  U.  S.,  99  Fed.  661.  (3)  Also 
herring  pickled  and  boned  or 
skinned;  but  "herring,  pickled"  held 
more  specific.  U.  S.  v.  Haaker,  4 
Cuat.  A.  471.  (4)  Removal  of  part  of 
backbone  la  not  boning.  Woodward 
V.  U.  S..  6  Chist.  A.  372. 

3.  See  Infra  <  51. 

4.  See  caaes  Infra  this  note. 

[a]  Bplzlta,  wlnM,  aad  bvvmrM 
rsnenlly. — (1)  Sake  is  dutiable  as 
still  wine  by  similitude.  Komada  v. 
U.  S.,  215  U.  S.  392,  30  BCt  136,  54 
L.  ed.  249  [aff  162  Fed.  465,  89  CCA 
385  (rev  148  Fed.  125,  and  overr  C. 
S.  v.  Nishlmlya,  137  Fed.  396,  69  CCA 
188)].  (2)  Still  wines  containing 
more  than  fourteen  per  cent  of  alco- 
hol, no  matter  how  little,  are  duti- 
able at  the  fourteen  to  twenty-four 
per  cent  rate.  Vandegrlft  v.  U.  S.. 
3  Cust.  A.  176.  (3)  Standard  meas- 
urement of  wine  gallons  is  a  gallon 
containing  two  hundred  and  thirty- 
one  cubic  inches.  Nichols  v.  Beard, 
15  Fed.  435.  (4)  Rate  on  wines  Im- 
ported from  Prance  In  bottles.  Mat- 
ter of  Causten,  2  Porto  Rico  Fed.  61. 
(5)  Wines  imported  In  cases  of  twen- 
ty-four bottles,  each  bottle  contain- 
ing more  than  one  pint  and  less  than 
one  quart,  are  dutiable  at  one  dollar 
and  sixty  cents  per  dozen  bottles,  un- 
der the  act  of  1897,  providing  that  the 
duties  shall  be,  "In  bottles  or  jugs, 
per  case  of  one  dozen  bottles  or  Jugs 
containing  each  not  more  than  one 
quart  and  more  than  one  pint,  or  24 
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ology,  judicial  construction  has  been  tendered  as  to 
tbe  following:  Distilled  spirits;*  fruit 'juices;'  malt 
extract;^  and  bitters,  or  cordials  containing  spirits.* 
Breakage,  leakage,  damage,  wantage,  and  outage 
also  have  been  the  subject  of  judicial  decisipns,'  and 
vines,  cordials,  or  jiqueurs.^" 
[$  38]     (i)    Cotton  Manufactures.   In  the  sched- 

talnin^    sufficient 


bottles  or  jugs  contalnlnK  each  not 
more  than  one  pint,  11.60  per  caae; 
and  any  excess  beyond  these  quanti- 
ties found  In  such  bottles  or  Juss 
shall  be  subject  to  a  duty  of  5  cents 
per  pint  or  fractional  part  thereof." 
U.  S.  V.  Cerecedo  Hermahos  y  Com- 
panla.  209  U.  S.  337,  28  SCt  532,  62 
L.  ed.  821.  (<)  Under  the  act  of 
1S97,  provldlns  that  any  excess  over 
one  pint  or  one  quart  found  In  bot- 
tles of  vermuth  "shall  be  subject  to 
a  duty  of  Ave  cents  per  pint  or  frac- 
tional part  thereof,"  such  duty  should 
be  assessed  on  each  bottle  containing 
such  excess,  rather  than  on  the  ba- 
sis of  the  total  excess  per  case  or 
per  Importation.  De  Premery  v.  U. 
S,  171  Fed.  ^77.  (7)  Liquors  im- 
ported from  England  are  not  entitled 
to  the  same  rate  In  agreement  with 
France.  Shaw  v.  U.  S.,  1  Cust.  A. 
42(i.  (8)  Nor  are  wines  produced  in 
France  and  exported  from  England. 
Acker  v.  U.  S..  1  Cust.  A.  404.  (9) 
The  reciprocal  commercial  agreement 
with  France  (30  St.  at  U  1774).  ne- 
gotiated under  the  act  of  July  24, 
1S$7  (80  St.  at  L.  203  c  11  I  3),  allow- 
ing a  reduction  of  duty  on  "brandies 
or  other  spirits,"  superseded  the  pro- 
vision of  a  different  rate  on  the  alco- 
hol in  excess  of  ten  per  cent  found  in 
fruit  preserved  in  spirits.  La.  Manna 
v.  U.  S.,  144  Fed.  683,  75  (JCA  486 
[foil  U.  S.  V.  Wile,  130  Fed.  381.  64 
CCA  577].  (10)  Bounty. paid  on  spir- 
its exported  from  Great  Britain. 
Nicholas  V.  U.  S.,  7  Ciret.  A.  97  [cer- 
tiorari granted  242  U.  B.  641  mem, 
37  SCt  113  L.  ed]. 

5.  Jordan  v.  Roche,  228  U.  S.  486, 
13  SCt  578,  67  L.  ed.  908  (holding 
that  bay  rum,  a  fragrant  spirit  ob- 
tained by  distilling  rum  with  the 
leaves  of  the  bay  berry,  or  by  mixing 
various  oils  with  alcohol,  is  a  "dis- 
tilled spirit"). 

6.  Park  V.  U.  S.,  84  Fed.  459  [foil 
U.  S.  v.  Johnson,  90  Fed.  805]  (fruit 
Juice  containing  no  alcohol  held  du- 
tiable as  fruit  juices  containing 
eighteen  per  cent  or  less  of  alcohol, 
because  no  alcohol  at  all  is  less  than 
eighteen  per  cent). 

7.  U.  S.  V.  Eisner,  etc,  Co.,  59 
Fed.  352,  8  CCA  148  [rev  54  Fed.  671, 
and  dlst  Ferguson  v.  Arthur,  117  U.  8. 
482,  t  S(3t  861,  29  L.  ed.  979]  (hold- 
ing a  compound  containing  but 
twelve  per  cent  of  malt  extract  so 
dutiable) ;  U.  S.  v.  Brltt,  7  Cust.  A. 
<3  (concentrated  fluid  malt  extract  of 
the  consistency  of  thick  molasses  is 
fluid  and  not  condensed):  X3.  8.  y. 
Conkey,  4  Cust.  A.  505  (malt  extract, 
tolid  or  condensed,  held  dutiable 
vltbout  regard  to  container). 

8.  See  caites  Infra  this  note. 

[a]  coiOlala  or  Mttani  oontalidar 
tpixlti, — (1)  Benedictine  held  duti- 
able as  cordial.  In  re  Gourd,  49  Fed. 
728.  (2)  Amer  Picon  containing 
from  thirty  to  forty  per  cent  of  al- 
cohol held  dutiable  as  "bitters  con- 
taining spirits."  Curiel  v.  Beard,  44 
Fed.  551,  (3)  Angostura  bitters,  used 
principally  as  a  flavoring  extract  for 
mixed  drinks,  held  dutiable  as  "spir- 
ituous liquors,  not  otherwise  provid- 
ed for,"  and  not  as  "medicinal  prepa- 
rations." Dallet  V.  Smythe,  7  P.  Cas. 
No.  3,545,  6  Blatchf.  419.  (4)  "Ll- 
<iudrs"  In  "wines,  liquors,  cordials,  or 
distilled  spirits.''  in  the  act  of  1883, 
prohibiting  allowance  for  breakage, 
leakage,  or  damage.  Is  a  misspelling 
of  "liqueurs"  and  does  not  include 
beer.  Hollender  v.  Magone,  149  U. 
S.  m.  13  set' 932,  37  L.  ed.  860.  (5) 
Chinese  spirituous  beverages  below 
proof  held  dutiable  as  distilled  spir- 
its Kwong  Chin  Chong  v.  U.  S..  119 
Fed.  383.      (6>    Juniper  cordial,   con- 


saccharine  matter 
to  disguise  eleven  per  cent  of  alco- 
hol, is  a  sweet  cordial.  U.  S.  v. 
Three  Hundred  Casks  of  Juniper  Cor- 
dial, 28  P.  Cas.  No.  16,511.  (7)  Cor- 
dials are  "spirits  manufactured  or 
distilled  from  grain  or  other  mate- 
rials." \  U.  8.  V.  Wile,  130  Fed.  831, 
64  CCA  677.  (8)  "Chartreuse"  is  a 
liqueur,  and  is  dutiable  at  the  re- 
duced rate  on  "brandies,  or  other 
spirits,"  in  the  reciprocal  commer- 
cial agreement  between  the  United 
States  and  Prance.  Nicholas  v.  U. 
S.,  122  Fed.  892.  (9)  Absinthe  is  a 
liqueur  within  the  French  reciprocal 
agreement,  providing  for  reduced  du- 
ties on  brandies  and  other  spirits, 
and  is  entitled  to  the  reduced  r^te 
notwithstanding  the  bill  of  lading 
was  made  out  In  Switzerland.  U.  S. 
V.  Luytles,  124  Fed.  977  [aft  130  Fed. 
333,  64  CCA  579]. 

9.  Shaw  V.  U.  S.,  144  Fed.  329,  75 
CCA  291  [rev  141  Fed.  469.  certiorari 
den  203  U.  S.  691  mem,  27  SCt  779 
mem,  61  L.  ed.  331  mem,  and  app 
dlsm  212  U.  S.  659  mem,  29  SCt  687 
mem,  63  L.  ed.  652  mem]  (no  allow- 
ance for  deflcier.cy  in  excess  of  nor- 
mal leakage):  U.  S.  v.  Vignier,  3 
Cust.  A.  120  (holding  that  provision 
against  allowance  for  shortage  is  not 
to  be  enlarged  beyond  its  express 
terms,  and  tliat  shortage  of  bottles 
due  to  theft  was  not  dutiable) ;  Au- 
rola  v.  U.  8.,  2  Cust,  A.  340  (pro- 
vision against  allowance  is  to  be 
strictly  construed). 

[a]  BatsminatloB  of  Ijnvortad 
anamtltr'— (1)  U.  S.  v.  Luchow,  7 
Cust.  A.  301;  U.  8.  v.  Neustadtl,  6 
Cust.  A.  283;  Hollender  v.  U.  S.,  4 
Cust.  A.  406;  U.  8.  v.  Cummlngs,  3 
CuBt.  A.  291.  (2)  No  allowance  for 
dregs  and  lees.  tJ.  8.  v.  Cummlngs, 
supra.  (3)  "Packed  In  packages  con- 
taining not  less  than  one  dozen  bot- 
tles or  jugs  in  each  package"  refers 
to  exportation  and  not  to  importa- 
tion. U.  8.  V.  Vignier,  8  Cust.  A. 
120. 

10.  See  cases  infra  this  note, 
[a]     Wlnea,  ooroials,  and  Uaaavza.- 

— (1)  Vermuth  Is  not  "wine,'"^  "cor- 
dial" or  "liqueur."  U.  8.  v.  Wile,  178 
Fed.  269,  101  CCA  574  [aft  172  Fed. 
164,  and  foil  Taylor  v.  Treat,  153 
Fed.  656  (aft  166  Fed.  1021^  91  CCA 
330)].  (2)  Nor  is  sake;  and  allow- 
ance for  leakage  was  proper  under 
the  act  of  1897,  but  not  under  the 
act  of  1909  specifying  "rice  wine  or 
sake."  S.  Ban  Co.  v.  U.  S..  6  Cust.  A. 
380;  Furuya  v.  U.  S.,  2  Cust.  A.  871; 
Peacock  v.  U.  8..  2  Cust.  A.  305. 

11.  See  cases  Infra   this  note. 
[a]     BnAd,     UaOinga,     and    trlm- 

]al3lga,^(l)  Braids,  of  cotton  and  five 
per  cent  other  materials,  known  in 
trade  as  cotton  braids  and  as  cotton 
hat  braids,  held  dutiable  as  braids. 
Zimmerman  v.  U.  S.,  61  Fed.  938.  (2) 
Braids  of  cotton  and  India  rubber, 
cotton  chief  value,  dutiable  as 
"braids  .  .  .  composed  wholly  or  In 
chief  value  of  flax,  cotton,  or  other 
vegetable  fiber,  and  not  elsewhere 
specially  provided  for  .  .  .  whether 
composed  in  part  of  india-rubber  or 
otherwise."  Calhoun  v.  U.  S.,  122 
Fed.  894.  (3)  "Bindings"  and  "braid" 
distinguished.  U.  S.  v.  Baruch,  223 
U.  S.  191,  32  SCt  306,  56  L.  ed.  399 
[rev  172  Fed.  342,  97  CCA  40];  Vora 
Baur  V;  U.  S.,  141  Fed.  439;  Steln- 
hardt  v.  U.  S.,  121  Fed.  442;  In  re 
Dleckerhoff,  64  Fed.  161.  (4)  "Bind- 
ings" and  "trimmings"  distinguished. 
Massce  v.  U.  S.,  3  Cust.  A.  470  (hold- 
ing narrow  woven  fabrics  with  an 
ornamental  design  upon  one-half  the 
surface  to  be  bindings);  Froellch  v. 
Collector  of  Customs,   11  Philippine 


ule  as  to  cotton  manufactures  it  is  intended  to  im- 
pose in  some  manner  duties  upon  goods  of  cotton 
manufacture  or  of  which  cotton  is  a  component 
part.  In  its  construction  the  courts  have  been  called 
upon  to  determine  the  meaning  and  scope  of  the 
terms  or  expressions,  braid,  bindings,  and  trim- 
mings;" belting;"  cotton  cloth  ;•»  cotton  cloth  filled 

380.  (5)  "Trimmings"  and  "gal- 
loons" distinguished,  and  certain  hat 
bands  held  to  be  the  farmer.  U.  S. 
V.  Oraef,  127  Fed.  688,  62  CCA  414 
(rev  120  Fed.  1015].  (6)  "Including" 
in  "embroideries,  and  all  trimmings, 
including  braids,  edgings,  Insertings. 
flounclngs,  galloons,  gorings  and 
bands"  is  a  word  of  addition  and  not 
of  specification.  Hlller  v.  U.  S.,  106 
Fed.  73.  45  CCA  229  [certiorari  den 
180  U.  S.  639,  21  SCt  921.  46  L.  ed. 
711]    (cotton   braids   for   shoe   laces). 

(7)  Clo-clo  braids  of  lead  and  cotton 
held  not  dutiable  as  being  In  part  of 
braids.     U.   B.  v.   Macy,   7  Cust.  A.  8. 

(8)  Elastic  cords  of  cotton  and  rub- 
ber, rubber  chief  value,  held  dutiable 
as  cords  of  cotton,  "whether  com- 
posed In  part  of  India  rubber  or  oth- 
erwise," Hague  V.  U.  8.,  73  Fed. 
810    [aft  89   Fed.   1017,   32  CCA   468], 

(9)  Narrow  cotton  trimmings,  cov- 
ered with  black  glass  beads,  known 
In  trade  as  "jet  headings  or  trim- 
mings," or  "imitations  of  jet,"  held 
dutiable  as  "manufactures  and  imi- 
tations of  jet."  Loewenthal  v.  U.  8., 
91  Fed.  644.  (10)  Other  trimmings 
held  dutiable  as  "galloons,"  "metal 
lace,"  or  as  manufactures  of  lace  or 
of  metal.  Loewenthal  v:  U.  8..  supra. 
(11)  "Crochet  yokes,"  made  by  knit- 
ting or  crocheting,  and  used  in  the 
yoke  of  women's  vests,  are  not  trim- 
mings or  lace  within  the  meaning  of 
the  act  of  1897.  Loewenthal  v.  U. 
S.,  147  Fed.  774.  (12)  Trimmings  cut 
out  of  cotton  velvet  fabric  In  various 
open  and  scroll  work  designs  and 
colors  held  dutiable  as  pile  cotton ' 
fabrics  under  the  act  of  1897.  Horst- 
mann  v.  U.  S.,  121  Fed.  147.  (13) 
The  distinction  between  cotton  braids 
and  other  manufactures  of  cotton  not 
otherwise  provided  for,  and  hat 
braids,  has  been  established  and  rec- 
ognized by  congress  by  the  acts  of 
March  2,  1861  (12  St.  at  L.  178)  and 
July  14,  1862  (12  St.  at  L.  543  c  163) 
and  Rev.  St.  t  2504.  Arthur  v. 
Zimmerman,  96  U.  8.  124,  24  L.  ed 
770. 

IS.    See  cases  infra  this  note. 

[a]  B«ltiav<— (1)  Defined.  U.  8. 
V.  Pitt,  8  Cust.  A.  91  (holding  driving 
rope  to  be  belting  for  machinery). 
(2)  Beltings  of  cotton  and  balata, 
latter  chief  value,  held  dutiable  by 
similitude  as  manufactures  of  India 
rubber.  Robins  v.  U.  S.,  1  Cust.  A. 
252.  (3)  Belting  of  cotton  and  India 
rubber,  latter  chief  value,  held  du- 
tiable as  belting  for  machinery. 
Nairn  Linoleum  Co.  v.  U.  S.,  4  Cust. 
A.  394.  (4)  Tape-like  belting  for  cig- 
arette-making machine  is  not  tape 
but  belting.  U.  8.  v.  Horrax,  1  Cust. 
A.   142. 

13.  [a]  SscUlons  upon  oottoa 
cloth  vary  according  to  modifications 
in  successive  tariff  acts.  (1)  Acts 
before  1894.  Hedden  v.  Robertson. 
161  U.  8.  620,  14  SCt  484,  38  L.  ed. 
267  [rev  40  Fed.  322]  (madras  mull, 
jacquard  woven) ;  Newman  v.  Arthur. 
109  U.  S.  132,  3  SCt  88,  27  L.  ed.  883 
(imitation  of  Italian  cloth);  U.  8.  v. 
Albert,  60  Fed.  1012,  9  CCA  332 
(Swiss  muslin  or  "dotted  Swisses"); 
Ullmann  v.  Hedden,  38  Fed.  96.  (2) 
Act  of  1894.  U.  S.  v.  Einstein,  78 
Fed.  797,  24  CCA  346  [certiorari  den 
166  U.  S.  722,  17  SCt  993,  41  L.  ed. 
1188]  (embroidered  cotton  cloth,  not 
embroidered  In  the  loom);  In  re 
Blankensteyn,  116  Fed.  776  (bleached 
cotton  cloth).  (3)  Act  of  1897.  U.  8. 
v.  Rlggs,  203  V.  a.  136,  27  SCt  39, 
51  L.  ed.  127  [rev  186  Fed.  583,  69 
CCA  357]  (method  of  computing  ad- 
ditional duties);  Lord  v.  U.  S.,  172 
Fed.  282  [aft  178  Fed.  270,  101  CCA 
576]   (cloth  containing  jute  or  flax); 
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or  coated;'*  cotton  elastic  webbing;''-  cotton  sil- 
ver;'* galloons;'^  handkerchiefs;'*  jacquard  %ured 
goods;'"    labels;'**    laces,    embroideries,    nettings, 

R.  B.  Maclea  Co.  v.  V.  S.,  167  Fed. 
£88  (cloth  with  clipped  threads); 
U.  S.  V.  Rusch.  160  Fed.  279  [aft  167 
Fed.  523,  93  CCA  169,  and  certiorari 
den  214  U.  S.  525,  29  SCt  703.  63  L. 
ed.  1068]  (colored  cloth);  Gltterman 
V.  U.  S.,  154  Fed,  169  (cloth  with 
colored  dots);  U.  S.  v.  Bernhard,  150 
Fed.  376  (cotton  blankets  with 
whipped  or  hemmed  edges);  Schade 
V.  U.  8.,  147  Fed.  893  (cloth  with 
openwork) ;  Quaintance  v.  U.  8.,  147 
Fed.  753  (striped  cloth);  U.  S.  T. 
Beer,  143  Fed.  918  (unbleached  cot- 
ton cloth  with  bleached  fltrures); 
Meyer  v.  U.  S.,  124  Fed.  296  (hem- 
stitched cotton  lawns) ;  Stern  v.  U. 
S.,  123  Fed.  192  (portl&res  and  table 
covers  not  trimmed,  hemmed,  or 
fringed);  H.  B.  Claflln  C^.  v.  U.  S., 
114  Fed.  259,  52  CCA  94  [aff  109  Fed. 
562]  (madras  or  damask  goods  with 
figures  of  additional  threads);  Mills 
V.  U.  S.,  114  Fed.  257,  62  (XA  92  [aft 
109  Fed.  564]  (fancy  cottons);^  Fin- 
ney, etc.,  Co.  V.  U.  8.,  99  Fed.  720 
[afr  105  Fed.  934,  45  CCA  138] 
("Scotch  Hollands"  or  "King's  Hol- 
lands"); Quaintance  v.  U.  8.,  2  Cust. 
A.  216;  U.  8.  V.  Mandel,  1  Chist.  A. 
223  (dress  goods  with  selvage  of 
silk);  U.  S.  V.  McConnell.  1  Cust.  A. 
73  (striped  or  madras  phlrttng  with 
Russian  cords).  (4)  Act  of  1909.  U. 
8.  V.  Sherman,  (  Cust.  A.  271;  Wit- 
combe  V.  U.  S.,  3  Cust.  A.  240  (madras 
muslin;  method  of  counting  threads); 
U.  S.  V.  Auffmordt,  3  Cust.  A.  236 
(figured  cotton  cloth);  U.  8.  v.  An- 
derson, 8  Chist.  A.  191  (cotton  hol- 
lands);  Surgical  Supply  Importing 
Co.  v.  U.  S.,  3  Cust.  A.  112  (nar- 
row strips  of  cotton  cloth  for  ban- 
dages); Quaintance  v.  U.  8.,  2  Chist. 
A.  215. 

14.  U,  S.  y.  Plnney,  etc.,  Co.,  106 
Fed.  934,  46  <X!A  188  ("filled"  de- 
fined);  Shallus  v.  V.  8.,  1  Cust.  A. 
656  (window  blind  cloth);  Knauth  v. 
U.  8.,  2  Cnist.  A.  479  (artificial  silk 
flock  coating  comes  within  the 
phrase). 

15.  Beard  v.  Nichols,  120  U.  S. 
260.  7  SCt  648,  30  L.  ed.  662;  U.  8. 
v.  Shattuck.  69  Fed.  454,  455,  8  CCA 
176. 

16.  Vandegrift  v.  U.  8.,  178  Fed. 
609,  (10,  97  (?CA  469  ("Ramie  sliver" 
held  dutiable  as  "cotton  sliver"  by 
similitude,  under  the  act  of  1897). 

17.  See  cases  infra  this  note, 
[a]     CtaUoona. —  (1)      Cotton     hat 

trimmings,  of  the  variety  called  "gal- 
loons," were  dutiable  as  galloons,  un- 
der the  act  of  1894.     Wotton  v.  U.  S., 


etc.;^^    manufactures    of    cotton    chenille;^    muf- 
flers;'* pile  fabrics;'*  rufflings,  articles  made  wholly 


84  Fed.  954.  (2)  So  are  articles 
which  in  a  broad  sense  are  trim- 
mings, embroideries,  and  articles 
made  of  lace,  but  which  in  a  specific 
sense  are  galloons,  and  are  known  as 
such.  Meyer  v.  U.  S.,  124  Fed.  296. 
(3)  But  woven  cotton  articles,  from 
one  to  two  and  one-half  inches  wide, 
chiefly  used  as  hatbands  for  trimming 
men's  hats,  held  dutiable  as  "trim- 
mings" and  not  as  "galloons"  under 
the  act  of  1894.  U.  S.  v.  Oraef,  127 
Fed.  688,  62  CCA  414  [rev  120  Fed. 
1016]. 

18.    See  cases  Infra   this  note. 

[a]  Haadkaroliiefs  (1)  on  which 
an  Initial  is  embroidered  held  duti- 
able under  the  act  of  1894  as  "hand- 
kerchiefs." Robertson  -v.  Olendln- 
ning.  132  U.  8.  158.  10  SCt  44,  33  L. 
ed.  298;  Robbins  v.  U.  S.,  90  Fed.  805. 

(2)  Cotton  hemstitched  handker- 
chiefs, with  an  initial  embroidered 
thereon,  are  dutiable  as  "handker- 
chiefs," under  the  act  of  1890.  U.  8. 
v.  Jonas,  83  Fed.  167.  27  CCA  600 
[appr  U.  S.  V.  Harden,  68  Fed.  182, 
15  CCA  358.  and  certiorari  den  163 
U.  8.  709,  16  SCt  1207,  41  L.  ed.  312]. 

(3)  All  embroidered  handkerchiefs, 
whether  they  are  hemstitched,  imita- 
tion hemstitched,  scalloped,  initialed, 
plain,  reverse,  or  otherwise,  are  duti-  I 


able  as  embroidered  handkerchiefs, 
under  the  act  of  1894;  the  term  "em- 
broidered handkc-rchlefa"  being  de- 
scriptive, and  not  a  commercial  or 
trade  designation.  Field  v.  U.  S.,  90 
Fed.  412,  33  CCA  138;  Carson  v.  Nix- 
on, 90  Fed.  409,  33  CC^  136.  (4)  Em- 
broidery of  a  single  letter  does  not 
require  the  article  so  marked  to  be 
classed  as  "embroideries."  U.  8.  v. 
Amster,  71  Fed.  958  [foil  U.  8.  v. 
Harden,  68  Fed.  182,  16  (X:a  358]. 
(6)  "Handkerchiefs  .  .  .  unfinished,^' 
includes  cloth  cut  into  pieces  which 
are  In  the  shape  of  squares  and  other 
geometrical  figures,  and  which  in 
that  shape  are  principally  used  in  the 
manufacture  of  handkerchiefs.  Mey- 
er V.  U.  8.,  138  Fed.  974.  (6)  Hem- 
stitched handkerchiefs  not  "hemmed 
handkerchiefs"  but  manufactures  of 
cotton.  In  re  Claflln,  62  Fed.  121,  2 
CCA  647.  (7)  Handkerchiefs  hemmed 
or  hemstitched  but  not  embroidered 
held  dutiable  as  "handkerchiefs,"  and 
not  as  "hemstitched  and  embroidered 
handkerchiefs."  Wilson  v.  U.  S.,  57 
Fed.  199,  6  CCA  310.  (8)  So  also  of 
imitation  hemstitched  handkerchiefs. 
Rice  V.  U.  S.,  53  Fed.  910,  4  (XiA 
104.  '^ 

19.    See  cases  Infra  this  note. 

[a]  Jaoqwtvd  flgiiMd  goods. — (1) 
"cotton  cloth  woven  flgured"  more 
specific  than  "manufactures  of  cot- 
ton Jacquard  figured,"  U.  S.  v.  Sher- 
man, 6  Cust.  A.  271.  (2)  So  is  the 
provision  for  laces  and  nettings.  Le- 
vi V.  U.  8.,  7  Cust.  A.  447;  Wilson  v. 
U.  S..  6  Cust.  A.  255;  Carter  v.  U.  8., 

6  Cust.  A.  263.  (3)  But  "Jacquard 
figured  upholstery  goods"  controls 
the  classification  of  goods  for  such 
use.  U.  S.  V.  Mills,  7  Cust.  A.  388; 
U.  S.  V.  Snow's  U.  S.  Sample  Bxpress 
Co.,  6  Cust.  A.  477.  7  Cust.  A.  812; 
Downing  v.  U.  S.,  6  Cust.  A.  447;  Car- 
ter V.  U.  S.,  6  Cust.  A,  263;  Bing  v. 
U.  8.,  3  Cust.  A.  115. 

50.  See  cases  infra  this  note, 
[a]     Aabala. — (1)  Labels  composed 

of  cotton  include  labels  of  cotton  and 
silk,  cotton  being  chief  component. 
U.  8.  V.  Herzog,  145  Fed.  622,  76  CCA 
378.  (2)  In  construing  the  provision 
for  "labels,  for  garments  or  other  ar- 
ticles, composed  of  cotton,"  labels 
are  not  to  be  excluded  because  in  the 
piece  and  requiring  to  be  cut  apart 
before  being  used  as  labels.  U.  S.  v. 
Herzog,  146  Fed.  622.  76  CCA  373 
[rev  136  Fed.  919]. 

51.  See  cases  infra  this  note, 
ra]     £•«•■,  embroideries,  nettlant 

tD. — (1)  Cotton  laces  defined.  Mills 
V.  Robertson,  147  Fed.  634;  SIdenberg 
V.  Robertson,  41  Fed.  763:  Claflln  v. 
Robertson,  88  Fed.  92.  (2)  Laces  in 
the  piece  as  "articles."  Field  v.  U. 
S.,  72  Fed.  808,  20  CCA  19;  Stiner  v. 
U.  S.,  5  Cust.  A.  246.  (3)  "Materials" 
and  "goods"  distinguished.  Plain 
cotton  underwear  trimmed  with  lace 
held  not  to  be  within  the  first  provl.so 
of  the  act  of  1909  (36  St.  at  L.  60  c  6 
par  349),  and  embroidered  cotton 
cloth  with  lace  added  held  to  be,  be- 
cause articles  made  up  of  materials 
or  goods  specified  in  the  paragraph, 
to  wit,  embroidered  fabrics.  Altman 
▼.  U.  S..  5  Cust.  A.  170;  Stein  v.  U. 
8..  2  Cust.  A.  619.  (4)  What  Included 
in  phrase  "embroidery  cottons."  Loeb 
y.  U.  8.,  160  Fed.  327,  80  CCA  211 
[rev  143   Fed.   698];   Straus  v.   U.   S., 

7  Cust.  A.  414.  (6)  Cotton  net  em- 
broidered with  artificial  silk  held  sub- 
ject to  the  duty  on  embroideries  of 
artificial  silk.  Shonlnger  y.  U.  8.,  2 
Cust.  A.  126.  (6)  Lace  window  cur- 
tains only  partially  made  on  a  Not- 
tingham machine,  and  in  part  manu- 
factured on  another  and  different  ma- 
chine, held  dutiable  as  lace  curtains. 
Smith  V.  Read,  111  Fed.  795.  49  CCA 
619  raff  108  Fed.  800].  (7)  Silk  em- 
broidered cotton  hosiery  held  subject 
to  embroidery  rate  when  highest  un- 


der the  act  of  1897.  Carter  v.  U.  S.. 
137  Fed.  978  [afC  143  Fed.  256,  74 
CCA  394  (certiorari  den  202  U.  8.  617, 
26  SCt  764,  60,  L.  ed.  1173)].  (8) 
Napkins  and  tableoloths  substantial- 
ly embroidered  held  dutiable  as  em- 
broidered articles.  Wells  v.  U.  S.,  99 
Fed.  431.  (9)  So  are  white  frilled 
muslins.  Field  v.  U.  S.,  73  Fed.  808. 
20  CCA  19.  (10)  Ehnbroldered  or  ap- 
pliquM  screens  with  cotton  panels 
are  embroidered  or  appliqufid  ar- 
ticles. Morlmura  v.  U.  S..  2 
Cust.  A.  181.  (11)  Parasols  em- 
broidered held  dutiable  as  articles 
embroidered.  Claflln  Co.  v.  U.  8..  S 
Cust.  A.  401.  (12)  Cotton  net,  cut 
into  narrow  strips  or  small  pieces, 
and  known  to  the  trade  as  "cotton 
net,"  "cotton  net  cut,"  "hat  tips," 
"hat  crowns,"  or  "hat  sides,"  Is  du- 
tiable as  cotton  netting.  Tilge  v.  U. 
S.,  115  Fed.  254.  (13)  Hair  nets  are 
dutiable  as  "nets."  Proctor  Co.  y. 
U.  S.,  6  Cust.  A.  119.  (14)  Drawn 
work  under  different  acts.  U.  S.  y. 
Simon,  169  Fed.  106,  95  CCA  434  [cer- 
tiorari den  215  U.  S.  610,  30  SCt  411. 
64  L.  ed.  348];  Neuss  v.  U.  S.,  142 
Fed.  281;  U.  8.  v.  Ulmann,  139  Fed.  3. 
71  CCA  416;  Takayama  v.  U.  8..  < 
Cust.  A.  151;  Frank  v.  U.  8..  8  Cuat. 
A.  216,  5  Cust.  A.  278.  (16)  "All 
woven  fabrics  of  cotton  in  the  piece, 
whether  figured,  fancy,  or  plain," 
held  inapplicable  to  cotton  cloth  not 
embroidered  in  the  loom;  hence  not 
to  dotted  Swisses  embroidered  after 
leaving  the  loom.  U.  S.  v.  Einstein. 
78  Fed.  797.  24  CX:A  346.  (16)  Elas- 
tic webbings  of  cotton,  silk,  and  rub- 
ber held  dutiable  as  "webbing,  com- 
posed of  cotton,  flax  or  any  other  ma- 
terials." Robertson  y.  Salomon,  144 
U.  8.  «03,  12  SCt  752,  36  L.  ed.  660. 
(17)  CTotton  laces  and  insartings.  In 
the  act  of  1846,  means  laces  and  In- 
sertlngs  composed  wholly  of  cotton, 
and  does  not  include  those  composed 
of  linen  and  cotton  combined.  Steeg- 
man  v.  Maxwell,  22  F.  Cas.  No.'13,S44. 
3  Blatchf.  865.  (18)  The  designations 
which  were  qualified  by  the  word 
"cotton"  in  the  act  of  1846  were  des- 
ignations of  articles  by  special  de- 
scription, as  contradistinguished  from 
designations  of  a  commercial  name  or 
a  name  of  trade,  and  were  therefore 
designations  of  quality  and  material. 
Barker  v.  Schell,  107  U.  8.  617.  2 
SCt  301,  27  L.  ed.  490.  (19)  "Cotton 
inserting"  and  "cotton  trimming 
laces"  do  not  embrace  thread  laces 
and  lawn  laces.  Steegman  v.  Max- 
well, 22  F.  Cas.  No.  18,344,  8  Blatchf. 
365. 

33.  Oppenheimer  y.  U.  8.,  71  Fed. 
869,  18  (XA  340  [aft  66  Fed.  740]. 

33.  Ouiterman  v.  U.  8.,  113  Fed. 
994  (mufRers  composed  of  cotton  ancl 
Bilk  held  within  the  provision  for 
"mufflers"), 

84.  [a]  FUe  fabrlos.— (1)  In  or- 
dinary understanding  astrakhans  are 
pile  fabrics.  In  re  Downing,  56  Fed. 
816.  (2)  Astrakhans  of  cotton  and 
goat  hair,  goat  hair  chief  value,  are 
held  on  evidence  of  commercial  usage 
not  to  be  pile  fabrics.  In  re  Her- 
mann. 62  Fed.  941  [aft  66  Fed.  4771. 
(3)  "Velvet  cords,"  "ribbed  velvets, 
and  "corded  velvets"  are  dutiable  as 
pile  fabrics.  Stewart  v.  U.  8.,  113 
Fed.  928.  61  CCA  568  [rev  107  Fed. 
267],  (4)  Also  trimmings  stanaped 
or  cut  out  of  cotton  velvet  fabrics. 
Hortsmnnn  v.  U.  8.,  121  Fed.  147.  (6) 
"Manufactures  or  articles  In  any 
form  .  .  .  made  or  cut  from  plushes, 
velvets,  velveteens,  corduroys,  or 
other  pile  fabrics  composed  of  cot- 
ton or  other  vegetable  fiber,  shall  be 
subject  to  the  foregoing  rates  of  duty 
and  in  addition  thereto  ten  per  cen- 
tum ad  valorem"  Is  held  to  include 
no  manufactures  or  articles  not 
named  In  the  act  of  1897;  hence 
not    to    include    portlSres.      Ryer    v. 
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or  in  part  of;**  table  damask;*'  thread  and  yam;*^ 
waste;**  waterproof  doth;**  wearing  apparel,  made 
up  or  mannfactnred  wholly  or  in  part;"  and  woven 
fabrics  in  the  piece.*^  This  schednle  in  its  conelud- 
iog  paragraph  has  a  catchall  clanse  "imposing  a 
dnty  upon  manufactures  of  cotton  not  specifically 
provided  for.** 
[i  39]    (j)    Flu,  Hemp,  and  Jute,  and  Mana- 


factnres  Thereof.  Under  the  sehednle  which  in- 
cludes flax,  hemp,  jute,  and  the  various  manufac- 
tures thereof,  the  general  rule  that  words  are  used 
in  their  trade  and  commercial  meaning  **  has  been 
particularly  applied.**  Judicial  construction  has 
been  plaeed  upon  thS  meaning  or  scope  of  the 
terms  or  elanses:  Articles  embroidered  by  hand 
or   machinery;**    bagging   for   cotton    and   gunny 


U.  S^  126  Fed.  246.  (6>  The  phrase 
"cut  or  uncut"  In  "pluahea,  velvets, 
velveteens,  corduroys,  and  all  pile 
fabrics,  cut  or  uncut,  whether  or  not 
the  pUe  covers  the  entire  surface" 
(act  of  1S09),  does  not  restrict  the 
meaalnK,  and  imitation  mohair  astra- 
khan composed  of  jute  and  cotton  is 
within  the  provision.  Rnauth  v.  XT. 
a,  6  Cust  A.  128. 

as.  Brill  V.  U.  8.,  123  Fed.  846 
(cotton  curtains,  in  part  of  ruf- 
fllnss). 

M.  Dunham  v.  U.  S.,  160  Fed.  562, 
SO  CCA  364;  Wilson  v.  U.  S.,  146 
Fed.  64.  76  CCA  616:  Douglass  v.  U. 
8.,   123  Fed.   9»3.       ^ 

ST.    See  cases  intra  this  note. 

[a]  nuMtd  and  yamv— (1)  How 
dnty  should  be  nomputed  on  spool 
thread,  crochet,  darning,  and  embroid- 
err  cottons  on  spools  or  reels.  Cal- 
houn v.  U.  8..  99  Fed.  424  [aff  106 
Fed.  767,  45  CCA  37  (certiorari  den 
ISl  U.  S.  621  mem,  21  SCt  924  mem, 
45  L.  ed.  1032  mem)];  Loeb  v.  U.  8., 
15t  Fed.  327,  80  CCA  211;  Straus  v. 
U.  S..  7  Cust.  A.  414.  (2)  Rovings 
held  dutiable  as  cotton  threads  In 
singles  not  advanced.  Dunham  v.  U. 
8.,  87  Fed.  800.  (3)  Cotton  thread 
coated  with  cellulose  or  viscose  and 
called  "viscelline"  held  dutiable  as 
artiflelal  horsehair.  U.  S.  v.  Eck- 
stein, 3  Cust.  A.  76.  (4)  Imitation 
horsehair  cotton  yam  by  similitude. 
U.  8.  V.  Eckstein,  222  U.  S.  130,  52 
SCt  65,  56  L..  ed.  126  [aS  167  Fed. 
102,  93  CX;A  192  (rev  160  Fed. 
287)1. 

38.  Simpson  V.  XT.  S.,  2  Cast.  A.  222 
(la  not  advanced  in  value  by  comb- 
ing, washing,  and  bleaching);  U.  S. 
V.  Salomon,  1  Cust.  A.  246  (lint,  or 
llnters,  arfe  cotton  and  not  waste); 
Wood  V.  U.  8.,  160  Fed.  990,  991 
(holding  that  the  provision  in  the 
act  of  July  24,  1897  [30  St.  at  L.  197 
c  11  free  list  par  637],  for  "cotton 
waste"  Includes  a  mixture  of  cotton 
waste  and  jute  threads  in  about  equal 
'  proportions,  which  is  commercially 
known  as  "cotton  waste"). 

as.  U.  8.  V.  Walker,  6  Cust  A. 
215  (holding  that  waterproof  cloth 
resembling  velvet  on  one  side  is  not 
cotton  velvet). 

3a    See  cases  infra  this  note. 

[a]  Wauiar  WMiMft, — (1)  De- 
lined.  Guthman  v.  U.  8.,  1  Cust.  A. 
no  [foil  Arnold  v.  U.  8.,  147  U.  8. 
494,  13  SCt  406,  37  L.  ed.  2531  (hold- 
ing that  hair  rolls,  or  rats,  of  cotton, 
wool  and  metal,  metal  chief  value, 
are  wearing  apparel).  (2)  The  term 
"wearing  apparel,"  '  as  used  in  the 
tariff  acts,  la  not  a  technical  term. 
Maillard  v.  Lawrence,  16  How.  (U. 
8.)  251.  14  L.  ed  926.  (3)  "Appli- 
<tuM"  defined.  U.  S.  v.  Hamburger, 
Levlne  Co.,  5  Cust.  A.  217  (holding 
that  wearing  apparel  with  strips  or 
bands  sewed  thereon  for  ornamental 
purposes  is  not  appliquM);  Krusi  v. 
C.  8.,  1  Cust.  A.  168  (appliquSd  col- 
larettes). (4)  Beads  sewed  on  net- 
ting are  not  appliquM.  Loewen- 
•hal  V.  U.  8.,  6  Cust.  A.  209.  (5) 
whether  or  not  an  article  is  appli- 
VU  may  be  determined  upon  Inspec- 
tion. Krusi  V.  tr.  S.,  supra.  (6)  Ar- 
ticles in  part  of  Lever  or  Gothrough 
taces.  Stein  v.  U.  S.,  2  Cust.  A.  619. 
(7)  Lever  and  (Jothrough  machines 
explained.  U.  S.  v.  Mills,  6  Cust.  A. 
5}4.  (g)  Ck>tton  corsets  are  dutiable 
»»  wearing  apparel.  In  re  Ottenhel- 
mer,  49  Fed.  222.  (9)  Also  the  follow- 
ing articles:  Oloves  of  silk  and  cotton. 
Arthur  v.  Unkart,  96  U.  S.  118,  24  L. 
•d.  768.  (10)  Lace  aprons.  In  re 
Boyd.  55  Fed.  699,  5  (X;A  223.      (11) 


Shirt  bosoms,  tucked.  U.  8.  v.  SnoWa 
U.  S.  Sample  Ebcpresa  Co.,  6  Cust.  A. 
120.  (12)  Shoes  or  slippers  embroid- 
ered either  by  hand  or  by  machine. 
Lai  Ming  v.  U.  8.,  1  CusL  A.  6.  (13) 
Slippers  made  of  cotton  and  leather. 
U.  8.  v.  Meadows,  2  Cust.  A.  143.  (14) 
Veils.  In  re  Spielman,  66  Fed.  ,  724. 
(15)  The  following  are  not:  Cotton 
and  rubber  dress  shields.  Darlington 
V.  U.  &,  18«  Fed.  716.  (16)  Leno  cloth. 
In  re  Korsheedt  Mfg.  Co.,  66  Fed. 
469.  (17)  Shirts  with  embroidered 
initial.  Woodruft  v.  U.  S.,  2  Cust.  A. 
186.  (18)  Women's  imitation  horser 
hair  hats.  U.  8.  v.  (Tehran.  8  Cust. 
A.  67.  (19)  Oloves  of  cellulose  fllib- 
ments  held  dutiable  as  cotton  wear- 
ing apparel  by  similitude.  Thomass 
V.  U.  8.,  1  C?ust.  A.  86.  (20)  Cot- 
ton hemstitched  lawns  held  not  duti- 
able as  partly  made  wearing  apparel. 
In  re  Mills,  56  Fed.  820.  (21)  But 
hemstitched  cotton  lawns  In  part  em- 
broideTed  and  in  part  of  lace  held 
to  be  sufllciently  advanced  to  be  so 
classified.  Meyer  v.  IT.  S.,  124  Fed. 
296.  (22)  Patent  ear  caps  held  duti- 
able as  braces  rather  than  as  wear- 
ing apparel.  Best  v.  U.  8.,  1  Cust. 
A.  49.  (23)  Cotton  undergarments 
with  trimming  of  lace  or  embroid- 
ered with  lace  added,  how  classified 
under  different  acts.  Waiuimaker  v. 
U.  8.,  120  Fed.  16,  67  CCA  86;  U.  8. 
V.  Altman,  107  Fed.  16,  46  (JCA  116 
[rev  99  Fed.  263];  U.  S.  v.  Vandlver, 
6  Cnat.  A.  149;  Altman  v.  TT.  8.,  5 
Cust.  A.  170.  (24)  Cotton  gloves, 
knitted  or  woven,yneed  not  be  shaped 
by  weaving  process ;  not  Icnltted,  fash- 
ioned, and  shaped  wholly  by  machine 
to  be  classified  as  "cotton  gloves, 
knitted  or  woven."  Lehman  v,  U.  8., 
6  Cust.  A.  441;  Splelmann  v.  U.  8.,  3 
Cust.  A.  368.  (25)  Gloves  in  part 
of  wool  not  cotton  gloves.  TJ.  8.  v. 
Burne,  4  Cust.  A.  298.  (26)  Water- 
proof garments  of  rubber,  cotton  and 
wool,  or  silk  held  dutiable  according 
to  chief  value  of  materials.  True 
Fit  Waterproof  Co.  v.  U.  S.,  7  Cust. 
A.  489.  (27)  "Neckwear"  and  "neck- 
ties." Goldenberg  v.  U.  8.,  124  Fed. 
1003  [aff  130  Fed.  108,  64  CCA  442 
(certiorari  den  195  IT.  S.  634,  20  SCt 
791,  49  L.  ed.  354)].  (28)  "Stock- 
ing, hose  and  half-hose  .  .  .  com- 
posed of  cotton  or  bther  vegeta- 
ble fiber"  more  specific  than  "wear- 
ing apparel  .  .  .  embroidered  in  any 
manner  by  hand  or  machinery,"  as 
to  embroidered  hosiery.  Carter  v. 
V.  8..  143  Fed.  266,  74  CCA  394  [aff 
137  Fed.  978  (certiorari  den  202  V.  S. 
617  mem,  26  SCt  764  mem.  60  L.  ed. 
1173  mem)].  (29)  "Cotton  wearing 
apparel,"  as  used  in  the  act  of  Oct. 
1.  1890,  does  not  include  so-called 
fascinators  made  of  cotton  chenille. 
Oppenhelmer  v.  XT.  8.,  66  Fed. 
740. 

81.  XT.  8.  V.  Bernhard,  160  Fed. 
375  (how  classified  under  the  act  of 
1897);  Stern  v.  U.  S..  123  Fed.  192; 
Surgical  Supply  Importing  Co.  v.  IT. 
S..   3  Cust.  A.   112    (term  defined). 

Sa.     See  cases  infra  this  note. 

[a]  Maanfacturws  at  oottoa  not 
specially  provided  for. — (1)  For  the 
application  of  this  phrase  as  used  In 
the  acts  prior  to  1883  see  Kohlsaat 
v.  Murphy,  96  U.  S.  163,  24  L.  ed. 
844;  Arthur  v.  Herman,  96  IT.  S.  141, 
24  L.  ed.  812;  Morlot  v.  Lawrence,  17 
F.  Cas.  No.  9,815,  1  Blatehf.  608; 
Weihenmyer  v.  Arthur,  29  F.  Cas. 
No.  17.360.  (2)  It  includes:  Artifi- 
cial leaves  of  cotton.  XT.  8.  v.  Zeimer, 
107  Fed.  912,  47  CCA  60.  (3)  Bu- 
reau covers,  ornamented.  Meyer  v. 
XT.  S.,  90  Fed.  803.     (4)  Button  forms 


not  fit  tor  buttons  exclusively. 
Rothschild   V.   XT.   S.,    3   Cust.   A.    430. 

(6)  Coat  hangers  made  of  cotton. 
U.  S.  V.  Buss,  6  Cust.  A.  110.  (6) 
Curtains,  tidies,  and  shams  made  up 
from  cotton  laces,  and  known  com- 
mercially by  their  respective  names. 
Lesser  v.  IT.  S.,  89  Fed.  197  [app  dism 
97  Fed.  989  mem,  38  CCA  701  mem). 

(7)  Curtains  in  part  of  rufflings.  Brill 
V.  XT.  8.,  123  Fed.  845.  (8)  Dollies, 
napkins,  and  table  covers  and  cloths 
ready  for  use.  Douglass  v.  XT.  8., 
123  Fed.  993.  (9)  Hemstitched  lawns. 
Meyer  v.  IT.  8.,  124  Fed.  296;  IT.  8. 
V.  Loeb,  91  Fed.  636.  (10)  Hollands. 
IT.  8.  V.  Anderasn,  3  Cust.  A.  191. 
(11)  InMtation  pongee  silk.  Saito  v. 
V.  8.,  1  Cust.  A.  133.  <12)  Manufac* 
tures  of  linen  and  cotton  held  dutl* 
able  at  rate  on  manufactures  of  cot- 
ton as  highest  Imposed  on  component 
materials.  Stuart  v.  Maxwell,  16 
How.  (U.  S.)  150,  14  L.  ed.  883. 
(13)  Pulp,  in  sheets  of  cotton  and 
linen  rags.  Downing  v.  XT.  S.,  2  Cust. 
A.  364.  (14)  Strips  of  cotton  cloth. 
Surgical  Supply  Importing  Co.  v.  IT. 
8.,  3  Cust.  A.  112.  (15)  "Union 
crash,"  composed  of  flax.  Jute,  and 
cotton,  cotton  of  chief  value.  IT. 
S.  V.  Churchill,  106  Fed.  672. 
(16)  Union  tablecloths  and  un- 
ion damask  table  covers.  Glass  v. 
U.  S.,  4  Cust.  A.  430.  (17)  Vel- 
veteen dress  facings.  In  re  Kur- 
sheedt  Mfg.  Co.,  54  Fed.  169,  4  CCA 
262.  (18)  Narrow  strips  of  cotton 
cloth  ready  for  use  as  bandages,  but 
not  narrow  pieces  of  cotton  gause, 
which  are  dutiable  as  bands  or  rib- 
bons. Surgical  Supply  Importing  0>. 
v.  U.  8.,  3  Cust.  A.  112.  (19)  Lad- 
der tapes  held  to  be  tape  upon  record 
in  Burlington  Venetian  Blind  Co.  v. 
U.  8.,  1  Cust.  A.  374.  (20)  The  same 
are  classified  as  manufactures  of  cot- 
ton in  U.  S.  V.  Walter,  4  Cust.  A.  95: 
U.  S.  V. .  Burlington  Venetian  Blind 
Co.,  3  Cust.  A.  378.  (21)  Cord 
known  as  coronation  cord  held  dutia- 
ble under  this  provision.  Ulmann  v. 
U.  S.,  4  Cust.  A.  77.  (22)  But  upon 
different  record  held  dutiable  as 
"cords."  Ulmann  v.  U.  S.,  6  Cust. 
A.  357.  (23)  Manufactures  of  cot- 
ton includes  .irlicles  partly  of  wool 
but  in  chief  value  of  cotton.  Be- 
noit  V.  U.  S.,  150  Fed.  687. 

33.  See  supra  9  19. 

34.  American  Net,  etc.,  Co.  v. 
Worthington,  141  U.  8.  468.  12  SCt 
55,  35  L.  ed.  821  [rev  33  Fed.  8261 
(holding  that  although  an  article  im- 
ported for  the  manufacture  of  gill 
nets  is  linen  thread,  and  the  greater 
part  of  the  whole  Importation  of 
thread  of  like  character  is  used  for 
other  purposes,  the  fact  that  for 
many  years  before  the  passage  of  the 
tariff  act  this  kind  of  thread  was 
Imported  under  the  name  of  "gilUng 
twine"  will  bring  it  within  the  mean- 
ing of  that  term  as  used  by  con- 
gress); Leeson  v.  Toung,  45  Fed. 
627;  McNab  v.  Seeberger,  39  Fed. 
759.  See  also  Bailey  v.  Cadwalader, 
43  Fed.  294  (where  it  is  held  that 
an  article  known  in  trade  as  "East 
India  Bombay  hemp"  and  invoiced 
and  entered  as  such  in  the  custom- 
house is  dutiable  as  hemp;  and  the 
fact  that  it  is  in  fact  a  specie  of 
sisal  grass  will  not  make  it  dutiable 
at  the  rate  of  that  article). 

35.  See  cases  infra  this  note. 

[a]  ambxoidrar.— (1)  The  funda- 
mental idea  of  embroidery  is  that  It 
is  needlework  done  upon  a  previously 
completed  fabric  aa  distinguished 
from  tapestry  or  lace  work  In  which 
the  design  is  a   part  of  the  original 
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clotb;^'  braids  and  trimmings;*^  burlaps  made  of 
jute;^^  embroidered  and  hemstitched  handkerchiefs;'* 
jute,  jute  butts,  and  jute  waste  ;*"  laces  ;*'  linoleum  ;*' 
pile  fabrics  of  flax  chief  value;*'  tow  of  flax;**  wear- 


ing apparel  mad^  wholly  or  in  part  of  lace  or  imita- 
tion thereof;*"  and  woven  fabrics  or  artic^s  of 
flax.*'  This  schedule  also  has  a  concluding  para- 
graph providing  for  manufactures  of  which  flax. 


fabria  It  ia  also  esaenttaJ  that  It 
should  be  ornamental,  ratner,than 
merely  useful.  U.  S.  v.  Waentlsr.  168 
Fed.  570  [afT  174  Fed.  1023  mem,  98 
CCA  661  mem]  (holding  stitching  of 
edgres  to  prevent  raveling  not  to  be 
embroidery).  (2)  As  commonly  used 
the  term  "embroidery"  signifles  a 
form  of  ornamental  work  produced 
by  the  needle  on  a  completed  textile 
or  other  existing  suitable  surface,  and 
,  necessarily  Implies  the  ornamenta- 
tion and  not  the  creation  of  the  tex- 
tile or  other  surface  which  it  Is  de- 
signed to  embellish.  Kmbroldery  Is 
In  its  very  nature  a  atitching,  not  a 
weaving,  proce^.  Sloane  v.  U.  S.,  7 
Oust.  A.  463.  (3)  What  included  In 
term  "embroidery."  U.  S.  v.  Simon, 
169  Fed.  106,  95  CCA  434  [certiorari 
den  215  U.  S.  610,  30  SCt  411,  64  L.  ed. 
348];  Neuss  v.  U.  S..  142  Fed.  281. 
(4)  "Scalloping"  and  "embroidery" 
distinguished.  Simpson  v.  U.  S.,  3 
Cuflt.  A.  263  (table  covers  with  scal- 
loped edges) ;  Gardner  v.  U.  S.,  2  CHiat. 
A.  477.  (5)  Napkins  substantially 
embroidered  included.  Wells  v.  U.  S., 
99  Fed.  431.  (6)  "Embroidered,  wear- 
ing apparel  or  other  article  or  '^textile 
fabric"  Is  not  to  be  construed  as 
though  the  second  "or"  were  "of"; 
nor  should  the  doctrine  of  noscitur  a 
soclia  be  applied  so  as  to  restrict  the 
proviso  to  such  articles  of  wearing 
apparel  as  are  textiles  or  made  of 
textiles,  and  thus  exclude  embroid- 
ered furs.  Jaeckel  v.  U.  S.,  178  Fed. 
260,  101  CCA  620  [aft  172  Fed.  292]. 
(7)  "Haussegen,"  or  wall  mottoes, 
consisting  of  pasteboard  cards  with 
mottoes  sewed  thereon,  and  with  va- 
rious pictures  surrounded  by  wreaths 
affixed  thereto  by  some  adhesive  ma- 
terial, are  dutiable  as  appliqu^d  or 
embroidered  articles.  Kaufmann  v. 
U.  S.,  128  Fed.  468.  (8)  Wearing 
apparel  made  on  looms  with  Jacquard 
attachment  is  not  embroidered.  In  re 
Fellheimer,  66  Fed.  720.  (9)  Silk 
embroidered  hosiery  held  dutiable 
as  silk  embroideries  under  the  act 
of  1897.  Carter  v.  U.  S.,  143  Fed. 
256,  74  CCA  394  [aft  137  Fed.  978, 
and  certiorari  den  202  U.  S.  617,  26 
SCt   764,    50    L.   ed.    1173]. 

36.    See  cases  infra  this  note. 

[«]  BanlBr. — (1)  Jute  bagging 
commerclariy  fit  for  bagging  cotton 
held  dutiable  as  such  under  the  act 
of  1890.  White  v.  U.  S.,  69  Fed.  93. 
(2)  Gunny  cloth  held  dutiable  as  a 
manufacture  of  Jute  under  the  act  of 
1862.  Troost  v.  Barney,  24  F.  Cas. 
No.  14,185,  5  Blatchf.  196.  (3)  Use 
after  importation  is  Immaterial.  Jes- 
aup,  etc.,  Paper  Co.  v.  U.  S..  46  Fed. 
186.  (4)  Ragged,  dirty,  and  partly 
rotten  pieces  of  cotton  bagging  or 
gunny  cloth  for  use  chiefly  as  paper 
stock  held  dutiable  as  waste  under 
the  act  of  1897.  Train  v.  U.  S.,  113 
Fed.  1020,  51  CCA  623  [aflt  107  Fed. 
261].  (5)  As  are  also  selected  pieces 
of  secondhand  jute  bagging.  Davies 
v.  U.  S.,  160  Fed.  456,  87  CCA  672. 
(6)  Pieces  of  old  bagging  held  duti- 
able as  rags  under  the  same  act. 
Shallua  v.  U.  8.,  2  Cust.  A.  456.  (7) 
Bagging  of  jute,  flax  waate,  and  seg, 
jute  chief  value  and  weight,  held  du- 
tiable as  bagging  for  cotton  under 
the  act  of  1909.  Hawley  v.  U.  S., 
6  Cust.  A.  45.  (8)  Pieces  of  woven 
fabrics  of  single  jute  yarns,  about  a 
square  yard  each  in  size.  Intended  for 
use  in  patching  cotton  bales;  not 
bleached,  dyed,  colored,  stained, 
painted,  or  printed;  not  exceeding 
sixteen  threads  to  the  square  Inch 
counting  the  warp  and  fllllng;  and 
weighing  not  less  than  fifteen  ounces 
per  "square  yard  are  entitled  to  free 
entry  as  cotton  bagging  under  the 
act  of  1913  (38  St.  at  L.  154  c  16 
par  408)  and  not  dutiable  as  a  woven 
article   or   manufacture   of   vegetable 


fiber  under  par  284.  Texas,  etc,  R. 
Co.    V.   U.   S.,    7   Cust.   A.    328. 

[b]  Vh*  tarm  "jalataA,"  as  used  in 
the  act  of  1913  (38  St.  at  L.  154  c 
16  par  408),  applies  only  to  such 
printing  as  affects  the  character  or 
condition  of  the  woven  fabrics  as 
such,  whether  by  way  of  ornamenta- 
tion or  exploitation,  or  for  other  like 
purpose.  The  conspicuous  stenciling 
of  the  consignee's  name  upon  a  fab- 
ric for  purposes  of  temporary  identl- 
flcation  does  not  make  it  a  printed 
fabric/  Texas,  etc.,  R.  Co.  v.  U.  S.,  7 
Cust   A.   328. 

S7>     See  cases  infra  this  note. 

[a]  Bralda  Mid  trlmmliir. — (1) 
Featherstitch  braids  neld  dutiable  as 
braids.  U.  S.  v.  Baruch,  223  U.  S. 
191,  32  SCt  306.  66  L.  ed.  399  [rev 
172  Fed.  842,  97  CCA  40];  Vom 
Baur  v.  U.  S.,  141  Fed.  439;  Stein- 
Kardt  v.  U.  S.,  121  Fed.  442.  (2) 
Braids  of  ramie  held  dutiable  as 
'%raids  .  .  .  of  .  .  .vegetable  flber." 
U.  S.  V.  Rosenberg,  145  Fed.  343, 
76  CCA  217. 

88.     See  cases  infra  this  note. 

[a]  Burlap  (1)  does  not  mean 
"floor-oloth  canvas"  or  "oil-cloth 
foundations."  Arthur  v.  Cumming, 
91  U.  S.  36;2,  23  L.  ed.  438.     (2)  Jute 

gaddings  or  canvas  held  dutiable  as 
urlap  under  the  act  of  1890.  In  re 
White,  53  Fed.  787.  (3)  It  does 
not  include  articles  woven  of  flax, 
and  of  jute  and  flax,  less  than  sixty 
Inches  in  width,  used  chiefly  in  the 
manufacture  of  clothing,  for  the  par- 
ticular purposes  of  stiffening  collars 
and  fronts  of  coats  and  other  gar- 
ments, the  goods  being  known  com- 
mercially as  "canvas,"  "paddings." 
"ducks,"  "coatings,"  etc.  White  v. 
U.  S.,  65  Fed.  788  [aff  72  Fed.  261, 
18  CCA  541].  See  also  Lamb  v.  Rob- 
ertson, 38  Fed.  716.,  (4)  Nor  does  It 
include  doublewarp  Dundee  bagging. 
Corbltt  V.  U.  S.,  153  Fed.  648.  (5) 
"Waste  of  bagging,"  etc.,  defined  un- 
der the  act  of  1913.  U.  S.  v.  Cromp- 
ton,  6  Cust.  A.  197. 

39,  See  cases  Infra  this  note, 
[a]  "Bmbroldered  and  hanurtttebed 
luuUlkarcUafs"  (1)  in  the  act  of  1890 
required  both  embroidery  and  hem- 
stitching. In  re  Qribbon,  55  Fed. 
874,  5  CCA  287  [aff  63  Fed.  78].  (2) 
"Embroidered  handkerchiefs"  is  a  de- 
scriptive, not  a  commercial  term,  in 
the  act  of  1894,  and  is  applied  to  all 
embroidered  handkerchiefs,  whether 
hemstitched,  imitation  hemstitched, 
scalloped,  plain,  reverse,  or  otherwise. 
Field  V.  U.  S.,  90  Fed.  412,  33  CCA 
138;  Carson  v.*  Nixon,  90  Fed.  409,  33 
CCA  136.  (3)  Embroidered  linen 
handkerchiefs  held  dutiable  under  the 
act  of  1883  as  handkerchiefs,  not  as 
embroideries.  Robertson  v.  Glendin- 
ning,  132  U.  S.  168,  10  SCt  44,  38 
L..  ed.  298.  (4)  A  distinction  made 
between  articles  worn  upon  the  per- 
son and  carried  about  the  person, 
and  handkerchiefs  classified  as  "lin- 
ens or  a  manufacture  of  flax"  rather 
than  as  "articles  worn  by  men,  wom- 
en or  children,  made  up  wholly  or 
In  part  by  hand."  Richardson  v. 
Lawrence,  £0  F.  C!as.  No.  11,785,  1 
Blatchf.  501.  (5)  Hemstitched,  lace- 
trimmed  handkerchiefs  held  dutiable 
as  handkerchiefs  in  part  of  lace  not 
el.sewhere  specially  provided  for,  and 
not  as  handkerchiefs,  hemstitched, 
under  the  ac\of  1897.  Glendinning 
V.  U.  S.,  162  F-ed.  910.  (6)  In  the 
act  of  1897  duties  were  advanced  on 
handkerchiefs  with  advancement  in 
condition.  Glendinning  v.  U.  S..  su- 
pra. f7)  The  act  of  1913  (38  St. 
at  L.  149  c  16  par  358)  for  "hand- 
kerchiefs, and  all  articles  or  fabrics 
embroidered  ...  or  scalloped  ...  of 
whatever  yarns,  threads,  or  filaments 
composed  Is  more  specific  than  par 
265  for  "handkerchiefs  .  .  .  composed 


of  cotton"  or  par  282,  for  "handker- 
chiefs composed  of  fiax,"  and  Includes 
unfinished  embroidered  or  scalloped 
handkerchiefs.  Field  v.  U.  S.,  7 
Cust.  A.  30.  (8)  "Handkerchiefs  .  .  . 
unfinished,"  act  of  1897,  included 
cloth  cut  into  squares  and  other 
shapes  principally  for  handkerchiefs. 
Meyer  v.  U.  S.,  138  Fed.  974. 

40.  Overton  v.  U.  S.,  6  Cust.  A. 
183;  Salomon  v.  U.  8.,  2  Cust.  A. 
431. 

41.  See  cases  infra  this  note. 

[a]  Xiaoea^— (1)  Thread  lace  of 
linen  and  cotton  held  dutiable  as 
"thread  laces"  under  the  act  of  1846. 
Lottlmer  v.  Lawrence,  15  F.  (Jas.  No. 
8,621,  1  Blatchf.  613.  ( 2)  Renaissance 
tidies.  U.  8.  V.  Van  Blankensteyn, 
91  Fed.  977.  (3)  "Thread  laces"  as 
used  In  an  earlier  tariff  act  was  held 
to  include  only  laces  manufactured 
by  band,  not  laces  made  by  machin- 
ery or  from  imen  thread.  Meyer- 
helm  V.  Robertson,  144  U.  S..  COl. 
12  SCt  754,  36  L.  ed.  %&».  (4)  What 
constitutes  lace,  real  and  imitation. 
Hesse  v.  U.  S..  168  Fed.  407,  85 
CCA  517  [rev  154  Fed.  171.  and  cer- 
tiorari den  210  U.  S.  434,  28  SCt  762. 
52  L.  ed.  1136];  Ooldenberg  v.  U. 
S.,  152  Fed.  658  [aff  157  Fed.  1003, 
86  CCA  67«].  (6>  Drawn  work.  U. 
S.  V.  Simon.  169  Fed.  106.  95  CCA 
434  [certiorari  den  216  U.  S.  «10 
mem,  30  SCt  411  mem,  54  L.  ed.  348 
mem];  Beach  v.  Sharpe,  154  Fed.  643; 
Neuss  v.  U.  S..  142  Fed.  281;  U.  S. 
v.  Ulmann,  139  Fed.  3,  71  CCA  415; 
Frank  v.  U.  S.,  i  Cust.  A.  216.  5 
Cust.  A.  273.  (6)  Jacquard  figured 
cotton  laces  held  not  upholstery 
goods,  and  dutiable  as  laces.  Levi 
V.  U.  8..  7  Cust.  A.  447;  Wilson  v. 
U.  S.,  6  Cust.  A.  266;  Carter  v.  U. 
S.,  6  Cust.  A.  253.  (7)  Jacquard 
figured  nets  and  r.etttngs  of  cotton 
for  lace  curtains  not  dutiable  as  nets 
or  nettings.  U.  S.  v.  Mills,  7  Cust. 
A  388.  (8)  The  words  "by  what- 
ever name  known,"  in  the  act  of  191 S 
(38  St.  at  L  149  c  16  par  358  cl  3). 
do  not  modify  the  word  "laces"  in 
the  first.  U.  8.  v.  U.  S.  Sample  Ex- 
press Co.,  7  Cust.  A.  312  (holding 
that  jacquard  figured  flax  laces  chiefly 
used  for  making  lace  curtains  are 
not  dutiable  as  laces).  (9)  "Crochet 
yokes"  held  not  trimmings  or  lace. 
Loewenthal  v.  TJ.  8.,  147  Fed. 
774. 

43.  U.  S.  V.  Scott,  164  Fed.  285; 
U.  S.  V.  Hunter,  127  Fed.  1022,  61 
CCA  270  [aff  121  Fed.  207];  Keveney 
V.  U.  S.,  1  Cust.  A.  101. 

43.  U.  8.  V.  Stern,  91  Fed.  621 
[aff  98  Fed.  417,  39  CCA  119]  (hold- 
ing that  flax  plush  is  dutiable  as  a 
"pile  fabric  of  which  flax  is  the  com- 
ponent material  of  chief  value"  un- 
der  the  act   of   1897). 

44.  Ritchie  v.  U.  8.,  141  Fed.  664 
(flax  noils  are  not,  but  are  waste 
under  the  act  of  1897). 

45.  See  cases  infra  this  note. 

[a]  £aoa  wearlair  apparel. — <1) 
Corsets  trimmed  with  lace  held  du- 
tiable as  lace.  Wanamaker  v.  U.  S., 
120  Fed.  16,  57  CCA  36;  U.  S.  V. 
Altman,  107  Fed.  16,  46  CCA  116.  <2) 
Collars  and  cuffs  of  braids  sewed  to- 
gether and  ornamented  with  cords 
and  threads  held  dutiable  as  wearing 
apparel  In  part  of  lace.  U.  S.  v. 
Hesse,  158  Fed.  407,  85  CCA  617  [cer- 
tiorari den  210  U.  S.  434,  28  SCt  762, 
56  L.  ed.  1136].  (3)  Lace  neckwear 
held  dutiable  as  wearing  apparel 
wholly  or  In  part  of  lace.  Oolden- 
berg V.  U.  S.,  130  Fed.  108.  64  CCA 
442  [aff  124  Fed.  1003,  and  certiorari 
den  195  U.  S.  634.-  26  SCt  791,  49  L. 
ed.  3541. 

46.  See  cases  infra  this  note. 

[a]  Tlaz  fabrloa  or  azttolaa. — (1> 
What  are  not  plain  woven  fabrics. 
Lamb  v.  U.  S.,  6  Cust.  A.  116  (sca.rf- 
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jute,  or  hemp  is  a  component  part.*' 

[i  40]  (k)  Wool  and  Mannfactnres  Thereof. 
By  the  provisions  of  the  schedule  as  to  wool  and 
the  manufactures  thereof  it  is  plain  that  it  was 
formerly  the  intention  of  congress  to  lay  duties  not 
only  upon  wool,  but  also  upon  most  articles  com- 


posed of  wool,  or  of  which  wool  is  a  component 
material.*^  A  provision  of  this  nature  is  made  es- 
pecially applicable  to  dress  goods.**  Judicial  con- 
struction has  been  given  to  the  terms:  Astrakhan 
trimmings;'*  blankets;'*  carpets  and  rugs;°^ 
cloaks;"  coat  linings;'*  dress  goods;"  goat  hair;'* 


Ing);  V.  B.  V.  DouglaB,  6  CusL  A. 
100  (fabrics  with  figured  border); 
U.  S.  V.  White,  2  Cu8t.  A.  382  (chain- 
bordered  craan);  White  v.  U.  S.,  2 
Cuat.  A.  S27  (linen  damask).  (2) 
Canvas  woven  with  double  warp  and 
tmgle  fllllng,  each  of  single  Jute  yarn, 
is  a  plain  woven  fabric.  U.  S.  v. 
Lamb,  99  Fed.  262.  (3)  The  test 
of  whether  or  not  a  fabric  is  "plain 
woven"  is  the  appearance  Its  weave 
presents,  and  not  the  manner  of  its 
weaving.  Stone,  etc.,  Co.  v.  U.  S., 
7  Cast.  A.  365  (holding  card  cloth 
Id  chief  value  of  flax,  known  in  the 
textile  industry  as  a  "plain  double 
weave."  woven  double  by  an  intricate 
and  elaborate  method  for  the  purpose 
of  increasing  its  weight  and  strength, 
but  presenting  by  its  weave  a  plain 
as  distinguished  from  a  figured  or 
twilled  effect.  Is  "plain  woven").  (4) 
Embraces  both  articles  and  fabrics. 
Schuleman  v.  U.  S.,  123  Fed.  1002; 
V.  a.  V.  Johnson,  154  Fed.  752  [aft 
157  Fed.  454,  85  CCA  147]:  U.  S. 
V.  Wilkinson.  154  Fed.  761  (fabrics  cf 
llaz  and  wool.  In  chief  value  of  flax 
held  dutiable  as  fiax,  not  as  wool); 
U.  S.  V.  Walsh,  154  Fed.  749  [aff  154 
Fed.  770,  83  CCA  472];  U.  S.  v.  Mc- 
Bramey,  105  Fed.  767,  46  CCA  $7, 
[aff  99  Fed.  424]  (linen  dollies  and 
tray  cloths). 

47.  See   cases    infra    this    note. 

[a]  nuc,  Ivta,  or  hamp  a  oompo- 
antt  part — (1)  For  construction  of 
this  catchall  clause  in  the  different 
tariff  acts  see  Klump  v.  Thomas,  108 
Fed.  799;  McLeod  v.  U.  8.,  75  Fed. 
927;  White  v.  U.  S.,  72  Fed.  251.  18 
(X:a  541  [aff  66  Fed  788];  In  re  Wil- 
merdtng,  49  Fed.  824;  Smith  v.  Schell, 
27  Fed.  648;  Baxter  v.  Maxwell,  2 
F.  Gas.  No.  1,126,  4  Blatchf.  32;  Had- 
den  v.  Hoyt,  11  F.  Cas.  No.  5,890. 
(2)  Ueasurlng  tapes  of  flax,  in  cases 
of  leather  and  metal,  flax  being  the 
component  material  of  chief .  value, 
held  dutiable  as  manufactures  of 
flax  or  of  which  flax  is  the  compo- 
nent material  of  chief  value.  Wie- 
busch  V.  U.  S.,  84  Fed.  461.  28  CCA 
154   [rev  78    Fed.    807]. 

48.  See  statutory  provisions. 

lal  miurtnrtloBa;  acta  b«fox«  1883. 
— (1)  Bombazines,  wool  a  component 
material.  U.  S.  v.  Clarke,  25  F.  Cas. 
No.  14,818,  6  Mason  30.  (2)  Hosiery 
of  wool  and  cotton,  ten  to  twenty 
per  cent  wool.  Miller  v.  VIetor,  127 
U.  S.  672,  8  set  1226.  32  L.  ed. 
201. 

[b]  Aet  of  1883.— (1)  Ela.stic  web- 
bings, of  worsted  and  rubber,  held 
dutiable  as  gorings,  because  so  des- 
ignated in  commerce.  Robertson  v. 
Salomon.  144  U.  S.  603.  12  SCt  762, 
J6  L.  ed.  660.  (2)  Worsted  coatings 
or  cotton-back  worsteds.  Bemheimer 
V.  Robertson,  39  Fed.  190  [rev  on 
other  grounds  140  U.  8.  672  mem, 
11  SCt  1017  mem,  36  L..  ed.  603 
mem]. 

tc]  Aet  of  1890,^(1)  Worsted 
shawls,  embroidered.  In  re  Schefer, 
53  Fed.  1011.  4  CCA  153.  (2)  Laces 
of  silk  and  mohair,  the  latter  twelve 
per  cent  of  value.  Levi  v.  U.  S., 
87  Fed.  193.  (3)  Merchandise  of 
>l1k  and  wool,  silk  chief  value.  Ar- 
nold V.  U.  S.,  113  Fed.  1004.  (4) 
(Hoaks  of  woolen  cloth  lined  and 
trimmed  with  fur,  fur  chief  value. 
In  re  Certain  Merchandise,  54  Fed. 
577.  (5)  Gloria  cloth  of  silk  and 
Worsted,  silk  chief  value.  Bister  v. 
U.  S.,    59   Fed.    4.52.    8   CCA   176. 

[d]  Aet  of  1897,^(1)  (3otton  quilts 
with  a  fringe  of  Wool.  U.  S.  v,  Rouss, 
IIJ  Fed.  816  [aff  120  Fed.  1021  mem, 
56  CCA  684  mem].  (2)  Lap  robes 
In  chief  value  of  cotton.  Vandegrlft 
T.  U.  S.,  113  Fed.  816.  (3)  Cotton 
doth  with   polka  dots  of  goat  hair. 


Converse  v.  U.  S.,  118  Fed.  817.  (4) 
Woolen  bands  for  the  use  of  veteri- 
nary surgeons.  Veil  v.  U.  S.,  113  Fed. 
856.  (6)  Tennis  jackets  of  material 
composed  chiefly  of  cotton,  with  a 
small  percentage  of  wool.  Stone  v. 
Helneman,  100  Fed.  940. 

[e]  Aet  of  1909,^(1)  Men's  gloves 
of  cotton  and  wool,  cotton  chief 
value,  held  dutiable  as  knitted  arti- 
cles composed  in  part  of  wool  and 
not  as  "men's  and  boys'  cotton 
gloves,  knitted  or  woven.  U.  S.  v. 
Burne,  4  Cust.  A.  298.  (2)  Water- 
proof cloth  in  part  of  wool.  U.  S.  v. 
Vandegrlft,  4  Cust.  A.  226;  U.  8.  v. 
Vandegrlft,  3  Cust.  A.  161.     (3)  Wear- 


I  Ing  apparel  of  wool  and  cotton,  cotton 
I  chief  value.     Hecht  v.  U.  8.,  6  Cust. 
A.  261. 

[f]  Inataaoea  of  gooda,  pajrtly  of 
wool,  net  laelsdadv— (1)  Goods  in 
chief  value  of  cotton.  Benoit  v.  U. 
S..  150  Fed.  687.  (2)  A  textile  fabric, 
the  distinguishing  feature  of  which 
is  an  even,  unbroken  surface,  orna- 
mented In  the  making  with  teures 
and  designs  In  colored  threadis  or 
yarns,  is  tapestry,  and  held  not  duti- 
able as  embroidery  under  the  act  of 
1913  (38  St.  at  L  149  c  16  par  368), 
but  as  "cloths  .  .  .  and  all  manufac- 
tures of  every  description  made,  by 
any  process,  whoIlV  or  in  chief  value 
of  wool,  not  specially  provided  for" 
(par  288).  Sloans  v.  U.  8.,  7  Cust.  A. 
462. 

[g]  Oooda  la  ohief  valos  of  allk, 
(1)  but  composed  partly  of  wool  are 
within  the  term  "manufactures  of 
wool."  Robinson  v.  U.  8.,  143  Fed. 
919.  (2)  The  proviso  In  the  act  of 
1897  (30  St.  at  L.  161  c  11  schedule 
L  par  391),  that  "all  manufactures, 
of  which  wool  Is  a  component  mate- 
rial, shall  be  classified  and  assessed 
for  duty  as  manufactures  of  wool" 
extends  to  all  silk  and  wool  goods, 
U.  S.  V.  Scruggs,  etc.,  Dry  Goods  Co„ 
156  Fed.  940,  84  CCA  440  [rev  147 
Fed.  888,  and  certiorari  den  209  U. 
S.  545,  28  SCt  757,  62  L.  ed.  920]. 
(3)  Likewise  held  as  to  a  similar  pro- 
vision in  the  act  of  1890.  Arnold  v. 
TJ.  S.,  113  Fed.  1004.  (4)  But  does 
not  extend  to  other  schedules.  tJ.  S. 
v.  Woodr.uff,  175  Fed.  776,  99  CCA 
348  [nff  16S  Fed.  462];  U.  S.  v.  John- 
son, 157  Fed.  754.  85  CCA  147  [aff 
154  Fed.  752];  U.  S.  v.  Walsh,  154 
Fed.  770,  83  CCA  472  [aff  154  Fed. 
749];  U.  8.  v.  Wilkinson,  154  Fed. 
761;  U.  S.  v.  Slazenger,  113  Fed. 
624. 

49.     See  cases  infra  this  note. 

[a]  Sreaa  reoda, — (1)  "Thybet" 
cloths.  Sullivan  v.  Robertson,  37  Fed. 
778.  (2)  Woolen  dress  patterns  em- 
broidered with  silk.  In  re  Crowley, 
55  Fed.  283.  5  CCA  109  [aff  60  Fed. 
465].  (3)  Gloria  cloth.  Bister  v.  U. 
S.,  59  Fed.  452,  8  CCA  175  {dist  Hart- 
ranft  v.  Meyer,  135  U.  S.  237,  10  SCt 
751,  34  L.  ed.  110].  (4)  Embroidered 
woolen  dress  goods.  Hall  v.  U.  S., 
136  Fed.  774.  69  CCA  494  [aff  131 
Fed.  648];  Thomas  v.  Wanamaker, 
129  Fed.  92,  63  CCA  594  [aff  123 
Fed.  193].  (5)  Dress  goods  generally. 
Magone  v.  Luckemeyer,  139  U.  S. 
612.  11  SCt  661.  36  L.  ed.  298  [aff 
38  Fed.  30];  Seeberger  v.  Parwell, 
139  U.  S.,  608,  11  SCt  660.  35  L.  ed. 
297  [aff  40  Fed.  529];  Ellison  v. 
Hartranft,  24  Fed.  136.  (6)  Women's 
and  children's  dresa  goods,  composed 
In  part  of  wool  but  in  chief  value  of 
silk,  Imported  in  November,  1913, 
were  dutiable  as  "women's  and  chil- 
dren's dress  goods  .  .  .  composed 
wholly  or  In  pare  of  wool,"  under  the 
act  of  1909  (36  St.  at  L  54  c  6  par 
381),  which  remained  in  force  until 
Jan.  1,  1914.  U.  S.  v.  Salfner,  7 
Cust.    A.    371.      (7)    "Tlie    rates    of 


duty  shall  be  five  per  centum  less" 
means  a  reduction  of  one  twentieth 
and  not  five  per  cent  of  fifty-five  per 
cent.  Auffmordt  v.  U.  8.,  2  Cust.  A. 
481. 

Sa  Lowenthal  v.  U.  S.,  71  Fed. 
692,  18  CCA  299  [aff  65  Fed.  420] 
(dutiable  as  dress  trimmings).  Com- 
pare In  re  Downing,  56  Fed. 
815  (held  dutiable  as  "pile 
.fabrics").  In  re  Herrman,  6$ 
Fed.  477,  6  <3CA  682  [aff  52  Fed.  94) 
(of  cotton  and  hair  dutiable  as  manu- 
factures In  part  of  goat  hair  and  not 
as  pile  fabrics;  decided  as  question 
of  fact  upon  commercial  usage). 

81.  Bredt  v.  U.  S..  65  Fed.  496 
(holding  the  term  restricted  to  cover- 
ings for  protection  against  cold,  and 
to  woolen  belts  or  blankets  for  paper 
or  printing  machines,  both  of  which 
are  dutiable  as  manufactures  of 
wool). 

89.     See  cases  -Infra  this  note. 

[a]  Oarpata  ana  mgrn. — (1)  Felt 
carpeting  not  woven  Is  carpeting  of 
wool.  U.  S.  V.  Bouttell,  99  Fed.  260. 
(2)  Rugs  made  from  carpets  beld. 
dutiable  at  the  rate  on  the  latter. 
Beuttell  V.  Magone,  157  U.  S.  154,  15 
SCt  666,  39  L.  ed.  664  [rev  48  Fed. 
167].  (3)  Traveling  rugs  held  duti- 
able as  rugs.  Ingersoll  v.  Magone, 
53  Fed.  1008,  4  CCA  150  [rev  48  Fed. 
169].  Contra  U.  S.  v.  Haynes,  124 
Fed.  295  (clasaifylng  them  as  manu- 
factures of  wool).  (4)  The  term 
"rugs  for  fioors"  includes  only  those 
ruga  made  from  carpets  or  carpet- 
ing; seamless  Wilton  and  tapestry 
Brussels  rugs,  cut  from  long  rolls  of 
"carpet  or  carpeting"  and  fringed  or 
bound,  are  not  dutiable,  under  the  act 
of  1913  (38  «t.  at  L.  143  c  16  par  300) 
as  "similar  rugs"  to  th^rugs  nameA 
in  par  300,  because  they  are  machine 
made,  whereas  the  rugs  named. 
In  par  300  are  hand  made  or  hand, 
tufted.  They  are,  by  virtue  of  par 
303,  dutiable,  respectively,  at  the  rate 
prescribed  by  par -29  for  Wilton  car- 
pets or  carpeting,  and  at  the  rate 
prescribed  by  par  297  for  tapestry 
Brussels  carpets  or  carpeting.  The 
language  "carpets  of  every  descrip- 
tion, woven  whole  for  rooms,"  act  of 
1913,  shows,  by  the  express  Inclusion 
of  this  class  of  "carpets"  or  carpet- 
ing, that  the  other  enumerations 
therein  otherwise  would  not  have  In- 
cluded It.  Beuttell  V.  U.  S..  7  Cust. 
A.  366.  (5)  Selvage  as  well  as  pile- 
Is  to  be  measured  In  assessing  duty 
"per  square  foot"  on  rugs  under  the 
act  of  i887.  Fritz  V.  U.  8.,  135 
Fed.  916. 

53.  In  re  Certain  Merchandise,  64 
Fed.   676. 

54.  Rosenberg  v.  TT.  8.,  7  CHist  A. 
213  (angora  goat  hair).  .  Compare 
Crimmlns  v.  U.  S.,  6  Cust.  A. 
187. 

58b    See  cases  infra  this  note. 

[a]  Breaa  roods. — (1)  Wool  dress 
robes  or  dress  patterns,  consisting  of 
women's  dress  goods  of  wool,  em- 
broidered with  silk,  imported  In  sin- 
gle patterns  In  separate  lengths  and 
pieces,  each  pattern  comprising  the 
material  for  the  body  and  trimming 
of  a  dress,  are  "dress  goods."  Thom- 
as v.  Wanamaker.  129  Fed.  92,  93,  63 
CCA  694.  (2)  Embroidered  woolen 
dress  goods  are  dutiable  as  "dress 
goods  ...  of  wool,  and  not  specially 
provided  for,"  under  the  act  of  July 
24,  1897  (30  St.  at  L.  184  c  11  J  1  sched- 
ule K  par  369).  Hall  v.  U.  8..  136 
Fed.  774,  69  CCA  494;  Hall  v.  U.  S., 
131    Fed.    648. 

56.     See  cases  infra  this  note. 

[a]  Ooat  hair. — (1)  Such  hair,, 
whether  or  not  fit  for  combing,  held 
not  "combing  wools"  and  not  within 
the  clause  relating  to  hair  "not  spc- 
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hosiery;*'  knit  goods  and  knit  fabrics;"  manufac- 
tures of  hair;*'  noils;'"  rags;"  waste;*'  waterproof 
cloth;**    wearing   apparel;**    wool    and    worsted;*' 


cially  provided  for,"  under  the  act  of 
1883,  and  dutiable  as  wool  of  class  2 
under  the  act  of  1S90.  Cooper  v.  Dob- 
son,  157  V.  a.  148.  16  BCt  668,  89  V. 
ed.  662  [rev  46  Fed.  184];  U.  S.  v. 
Hopewell.  61  Fed.  798,  2  CCA  610  [rev 
48  Fed.  630].  (2)  A  sheep,  in  respect 
to  its  fleece,  is  not  a  "lilce  animal" 
to  the  goat,  within  the  act  of  1890. 
Lyon  V.  Marine,  65  Fed.  964,  6  CCA 
369.  (3)  Angora  goat  hair  is  not  wool 
under  the  act  of  1894.  Wolff  v.  U. 
S.,  113  Fed.  1001.  (4)  Nor  is  it  under 
the  act  of  1913.  Bosenberg  v.  U.  S.,  7 
Oust.  A.  213.  (6)  China  goat  hair. 
U.  8.  V.  Fearon  Daniel,  6  Cast.  A. 
600.  (6)  Goat  hair  goods  held  duti- 
able as  manufactures  of  hair,  Ar- 
thur V.  Butterfleld,  126  U.  S.  70,  8 
set  714.  81  L>.  ed.  643. 

B7.    See  cases  infra  this  note. 

[a]  "KOBtory"  (1)  comprehends 
'more  than  "stoclclngs."  Hall  v.  Hoyt, 
11  F.  Cas.  No.  6,934.  (2)  Worsted 
cravats  woven  on  stocking  frames 
and  usually  known  in  commerce  as 
hosiery  held  so  dutiable.  Dorr  v. 
Hoyt,  7  F.  Cas.  No.  4,009.  (3)  Hos- 
iery of  wool  and  cotton,  cotton  chief 
value,  held  dutiable  as  a  manufacture 
in  part  of  wool.  Miller  v.  Vletor, 
127  U.  S.  672,  8  SCt  1226,  32  L..  ed. 
301.  '  (4)  Stockings  of  wool  and  of 
wool  and  cotton  held  dutiable  as 
stockings  made  on  frames.  Victor  v. 
Arthur,  104  U.  S.  498,  26  L.  ed.  633. 
(6)  Woolen  hosiery  held  dutiable  as 
wool  wearing  apparel  under  the  tariff 
act  of  1890.  Arnold  v.  U.  8., 
147  U.  S.  494,  13  SCt  406,  37  L.  ed. 
263. 

58.  Arnold  v.  U.  S.,  147  U.  S.  494, 
13  SCt  406,  37  L.  ed.  263  (knit  woolen 
underwear,  etc.,  held  dutiable  as  wool 
wearing  apparel);  U.  S.  v.  Burne,  4 
Cust.  A.  298  (knitted  cotton  gloves 
lined  with  wool  held 
as  knitted  articles  in 
wool). 

SS.    See  cases  infra  this  note. 

[a]  Kaanfaofwaa  of  hair.— (1) 
Qoat  hair  goods,  composed  of  eighty 
per  cent  of  goat  hair  and  twenty 
per  cent  of  cotton,  held  dutiable  un- 
der this  provision.  .Arthur  v.  Butter- 
field,  126  U.  S.  70,  8  SCt  714,  31  U 
ed.  643.  (2)  Ooat  hair  plush  in  part 
of  cotton  is  a  manufacture  of  goat 
hair  or  mohair.  Thorp  v.  Lawrence, 
23  F.  Cas.  No.  14,006,  1  Blatchf.  361. 

(3)  Camel'a-hair  press  cloth  held 
dutiable  as  a  manufacture  of  wool 
and  not  as  hair  press  cloth.  Oberle 
V.    U.    S.,    166    Fed.    63,    91    CCA    139. 

(4)  Cattle  hair  goods  held  dutiable  by 
similitude  as  manufactures  of  wool, 
Roaenatern  v.  U.  S.,  171  Fed.  71.  96 
CCA  175.  (6)  Goods  of  cow  hair  and 
cotton  held  dutiable  by  similitude  as 
manufactures  of  goat  hair.  Arthur  v. 
Fox,  108  U.  S.  125,  2  SCt  871,  27 
L.  ed.  675.  (6)  Hair  rolls  or  rats, 
composed  of  cotton,  wool,  and  metal, 
metal  chief  value.    Guthman  v.  U.  8., 

I  Cust.  A.  170. 

60.  Lobslts  v.  U.  S..  76  Fed.  834 
[app  dism  89  Fed.  1018.  32  CCA  609] 
(camel's-hair  noils  held  dutiable  as 
noils  and  not  as  camel's  hair,  nor  as 
waste,  under  the  act  of  1890);  Crlm- 
mins  v.  U.  S.,  6  Cust.  A.  137  (mohair 
noils    from    angora    goats    are    wool 

«va  of  a) 

61.  U.  S.  v.  Pearson.  137  Fed.  1021, 
70  CCA  306  [aff  131  Fed  6711  (clip- 
pings of  woolen  material,  produced  in 
the  process  of  making  up  garments, 
are  "rags"). 

68.    See  cases  infra  this  note. 

[a]     Wast*. — (1)    Deflned.      Patton 

v.    if.    S.,   169    U.    S.    500,    16    SCt    89, 

40  L.  ed.  233  [aff  46  Fed.  461.  and  dlst 

.  Seeberger   v.   Farwell.   139   U.   S.   608, 

II  .set  650.  35  L.  ed.  297]  (holding 
wool  "tops"  not  waste).  (2)  Waste 
composed  In  part  of  wool  held  duti- 
able as  waste  in  part  of  wool.  U. 
8.    V.    CummingSi    66    Fed.    496.      (8) 


Pulverised  waste  or  flock  or  shoddy 
held  dutiable  as  waste  or  shoddy. 
Lennlng  v.  Maxwell,  16  F.  Cas.  No. 
8.243,  3  Blatchf.  126.  (4)  Mill  sweep- 
ings, not  more  than  one  per  cen;  wool, 
not  waste  in  part  of  wool.  In  re 
Downing,  139  Fed.  690.  (6)  Waste 
containing  not  more  than  one  per 
cent  of  wool  and  fit  only  for  paper 
stock  held  dutiable  as  the  latter.  In 
re  Downing,  supra.  (6)  But  woolen 
rags  held  so  dutiable  rather  than  as 
waste.  U.  S.  v.  Pearson,  131  Fed. 
671  [aff  137  Fed.  1021,  70  CCA 
306]. 

63.  Brown  v.  U.  S.,  126  Fed.  446 
[aff  136  Fed.  650.  69  CCA  260]  (crav- 
enette  cloth  Is  dutiable  under  eo  nom- 
ine provision  for  waterproof  cloth) ; 
U.  S.  V.  Vandegrlft,  3  Cust.  A.  161 
(waterproof  cloth  composed  of  wool, 
cotton,  and  rubber  held  dutiable  as 
cloth  in  part  of  wool  under  the  act 
of  1909). 

64.  See  infra  this  note. 

[a]  wattriaf  npszsU— (1)  De- 
flned. Arnold  v.  U.  S.,  147  U.  S. 
494.  13  SCt  406,  37  L.  ed.  253.  (2) 
"Clothing"  and  "articles  of  wearing 
apparel"  are  more  specific  than 
"cloths"  and  "knit  fabrics,"  since 
from  cloths  and  knit  fabrics  wearing 
apparel  Is  made.  Arnold  v.  U.  S., 
147  U.  S.  494.  13  SCt  406.  37  L.  ed. 
263.  (3)  "Wool  knit  hats"  invoiced 
as  "red  fez  caps"  held  dutiable  under 
this  designation.  Wanamaker  v. 
Cooper,  69  Fed.  466.  (4)  Gloves  of 
cotton  and  wool  are  manufactures  In 

Sart  of  wool.  U.  S.  v.  Burne,  4 
ust.  A.  298.  (6)  Tennis  jackets  and 
boys'  suits  of  wool  and  cotton,  feotton 
chief  value,  held  dutiable  under  this 
provision.  Stone  v.  Helneraan,  100 
Fed.   940:  Hecht  v.  U.  S.,  6  Cust.  A. 

. .261.      (6)    Waterproof    garments    of 

dutiable '  rubber,  cotton,  end  wool,  or  of  rub- 
part     of   ber,    cotton,    and    silk,    held   dutiable 
according  to  chief  value  of  materials. 
True   Fit  Waterproof  Co.  v.   U.   S.,   7 
Cust.  A.   489. 

66.  See  cases  infra  rhis  note, 
[a]  Wool  and  worsted. — (1)  While 
the  material  composing  worsted  Is 
woolen,  the  earlier  tariff  acts  made  a 
distinction  with  respect  to  the  duties 
between  worsted  and  woolen  goods, 
apparently  placing  the  difference  up- 
on the  process  of  manufacture,  which 
distinction  was  at  one  time  recog- 
nised by  the  courts.  Seeberger  v. 
Cahn,  137  U.  S.  95,  11  SCt  28.  34  L. 
ed.  599  [aff  30  Fed.  426];  Elliott  v. 
Swartwout,  10  Pet.  (U.  S.)  187,  9  U 
ed.  373:  Ballin  v.  Magone,  41  Fed. 
291  [rev  on  other  grounds  140  U.  S. 
670,  11  SCt  1016,  35  L.  ed. 
602];  Chester  v.  Curtis.  6  F. 
Cas.  No.  2,661,  1  Blatchf.  499; 
Riggs  V.  Friok,  20  F.  Cas.  No.  11.- 
826,  Taney  100.  (2)  Wool  included 
worsted  for  the  purposes  of  the  act 
of  1894.  U.  S.  V.  Kfumpp,  169  U.  S. 
209,  18  SCt  311,  42  L.  ed.  720  [rev  72 
Fed.  1008,  19  CCA  343],  (3)  The  act 
of  1894  (28  St.  at  L.  531  c  349  sched- 
ule K  par  297).  providing  that  the 
reduction  of  rates  of  duty  therein 
made  on  manufactures  of  wool  should 
not  take  effect  until  Jan.  1.  1895.  em- 
braced all  the  various  classes  of 
goods  in  schedule  K  made  wholly  or 
in  part  of  wool.  Lesher  v.  U.  S.,  94 
Fed.  641.  (4)  Goods  of  wool  and  silk. 
silk  chief  valuta,  also  were  wool  for 
that  purpose.  Robinson  v.  U.  8..  143 
Fed.  919.  (5)  Goods  made  of  mohair 
yarn,  and  known  as  "ice  wool."  held 
not  witWn  the  reduction.  Oppenhel- 
raer  v.  II.  S..  90  Fed.  796.  (6)  Cloth 
invoiced  as  "sateen"  or  "standard," 
with  a  warp  yarn  of  wool  and  a  weft 
yarn  of  mohair  and  wool,  the  wool 
In  the  two  yarns  being  more  valu- 
able than  the  mohair.  Is  dutiable  un- 
der the  act  of  1913  (38  St.  at  L  142 
c  16  par  288),  as  cloth  in  chief  value 
of  wool,   and   not  u.ider   par   308   as 


wool  changed  in  condition  to  evade  duties;**  wool 
on  the  skin;*'  wools'  of  merino  blood,  near  or  re- 
mote;*' and  wool  washed  or  scoured.** 

cloth  in  chief  value  of  the  hair  of 
the  angora  goat.  Field  v.  U.  S.,  7 
Cust.  A.  333.  (7)  Fleece  of  unim- 
proved North  China  sheep  held  to  be 
wool.  Lyon  v.  Marine,  66  Fed.  964. 
5  CCA  369.  (8)  Wool  held  subject 
to  duty  on  weight  at  time  of  impor- 
tation. Including  ordinary  moisture. 
U.  a.  V.  Choteau,  26  F.  Cas.  No.  14,- 
793. 
66.    See  cases  infra  this  note. 


[a]     Obsage  of  oondltloB.  to  sraA* 

du«r^— (1)  To  bring  wool  within  the 
clause  providing  for  an  Increase  of 
duty  when  Imported  In  other  than  its 
ordinary  condition,  it  has  been  held 
that  the  change  from  ordinary  condi- 
tion need  not  be  for  the  purpose  of 
evading  the  duty.  Juillard  v.  Ma- 
gone. 37  Fed.  857.  (2)  Mechanical  or 
chemical  change,  disguising  the  qual- 
ity or  character  of  the  wool  is  un- 
necessary. Stone  Co.  v.  U.  S.,  147 
Fed.  603  (holding  that,  where  white 
and  black  Iceland  wools  which  had 
always  been  dealt  in  and  Imported 
separately  in  different  bales  were  Im- 

gorted  mixed  together  In  the  same 
ale  for  the  purpose  of  securing  a 
lower  rate  of  duty  on  the  white  wool, 
the  wool  had  been  changed  in  con- 
dition within  the  meaning  of  the  law). 
(3)  To  bring  an  importation  within 
the  meaning  of  the  clause  providing 
an  increase  of  duty  where  the  wool 
has  been  "sorted"  for  the  purpose  of 
evading  duty,  there  must  be  a  break- 
ing up  of  the  fleeces  to  obtain  a  sub- 
division in  the  grades,  and  not  a  mer» 
separation  of  the  whole  importation 
into  different  fleeces.  In  re  Hlgglna. 
66  Fed.  278.  6  CCA  104  [aff  50  Fed. 
910].  (4)  Tops  torn  into  fragments 
held  liable  to  double  duty  irrespec- 
tive of  commercial  designation.  Pat- 
ton  V.  V.  8.,  159  U.  B.  500.  16 
SCt  89,  40  L.  ed.  233  [aff  46  Fed. 
461). 

67.  See  cases  infra  this  note. 

[a]  Wool  on  ths  sUn. — (1)  Sheep 
skins  with  wool  attached  are  not 
within  "skins  of  all  kinds,"  nor  could 
the  wool  be  classified  separately  as 
"wool  unmanufactured,"  skins  and 
wool  together  being  dutiable  as  un«- 
numerated  articles  under  act  of  1846. 
De  Forest  ▼.  Lawrence.  13  How.  (U. 
S.)  274.  14  L.  ed.  143;  CoggtU  v. 
Lawrence,  6  F.  Cas.  No.  2,958,  1 
Blatchf.  602.  (2)  ,  Sheep  skins  to  be 
used  for  fur  purposes  exclusively.  U. 
8.  V.  Heckman,  1  Cust.  A.  272.  (8) 
"Wool"  Includes  growth  on  cabretta 
skins.  Johnson  v.  U.  S..  169  Fed.  189 
[aff  166  Fed.  728,  92  CCA  418  (cer- 
tiorari den  214  U.  8.  511,  29  SCt 
694,  63  L.  ed.  1062)1.  (4)  But  not 
angora  goat  hair.  Bosenberg  v.  U. 
8.,  7  Cust.  A,  213.  (6)  The  suDstancs 
commercially  known  as  mocha  hair  is 
not  classified  as  wool  simply  because 
grown  upon  the  skin  of  the  sheep. 
Goats,  etc..  Import  Co.  v,  U.  8.,  206 
U.  S.  194,  27  SCt  634,  51  L.  ed.  1022 
[aff   143   Fed.   1022.   74  CCA  82]. 

68.  See  cases  Infra  this  note. 

[a]  Karlno  blood.— (1)  The  phrase 
Includes  wool  in  which  the  presence 
of  merino  blood  is  marked,  though 
of  Inferior  quality.  U.  S.  v.  American 
Rxpress  Co..  177  Fed.  735.  (2)  "Re- 
mote" Is  limited  to  wool  having  me- 
rino qualities  and  adding  to  the  value. 
U.  S.  v.  Mldgley.  42  Fed.  668.  (3) 
■Wools  are  classified  according  to 
quality,  and  not  as  to  place  of  origin. 
Hempstead  v.  U.  S..  116  Fed.  99.  (4) 
Standard  samples  prescribed  by 
secretary  of  the  treasury  are  con- 
clusive. IT.  S.  v.  American  Express 
Co..  supra. 

69.  See  cases  Infra  this  note. 

[a]  Wool  washed  or  soowrsd.  (1) 
The  clause  Imposing  Increased  duties 
upon  wools  washed  or  scoured  refers 
not  so  much  to  the  commercial  des- 
ignation of  certain  material  as  to  the 
fact  of  whether  or  not  it  actually  has 
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[i  41]  (1)  Silk  aad  Silk  Goods.  Under  the 
schedule  which  provides  for  duties  upon  silk  or 
manufactures  thereof,  judicial  construction  has  been 
placed  upon  the  terms,  braids,  ribbons,  and  trim- 


mings;'" embroidered  or  appliqn^d  articles;'^  £i|r- 
nitnre  of  silk  and  wood;''  jacquard  figured  silks;'* 
laces;'*  muflBers;"  pile  fabrics;'*  silk  advanced;" 
veils  and  veilings;'*  wearing  apparel;"  woven  fab- 


been  washed  or  scoured.  Fatten  ▼. 
U.  8..  ie»  U.  B.  600,  16  set  89.  40  L. 
«d.  23S.  (2)  Scoured  wool  In  the 
form  of  "tops,"  afterward  torn  up  to 
make  It  waste,  is  not  dutiable  as 
waste,  nor  as  manufactures  of  wool, 
but  as  scoured  wool.  Patton  v.  U,  S., 
159  U.  8.  500,  16  set  89,  40  L.  ed. 
233  [atf  4S  Fed.  461].  (3)  Value  of 
unwashed  wool  Is  standard  for  duty 
on  washed  wool.  Arthur  v.  Pastor, 
109  U.  8.  1S9,  3  set  96,  27  L.  ed. 
882.  (4)  The  rate  on  washed  wool 
is  computed  by  doubling  the  speclflo 
and  ad  valorem  rates  for  unwashed 
wool.  Foster  v.  Simmons,  9  F.  Cas. 
No.  4,982a.  (5)  Increased  duty  where 
wool  Is  sorted  or  increased  in  value. 
In  re  Higflns,  60  Fed.  910  [aS  55 
Fed.  278.  &  CCA  104]. 
70u  See  cases  infra  this  note, 
[a]  Bgalds,  zlbboss,  and  trim- 
mtBgu^—il)  TrimroinKS,  what  are. 
Naday  v.  U.  8.,  1S5  Fed.  803  [aff  164 
Fed.  44,  90  CCA  462];  Auffmordt  v. 
U.  S.,  7  Cust.  A.  66.  (2)  Silk  trim- 
mings used  in  a  commercial,  and  not 
in  a  descriptive,  sense.  Naday  v. 
U.  8..  164  Fed.  44,  90  CCA  462.  (3) 
Ribbons  in  "all  dress  and  piece  silks, 
ribbons  and  silk  velvets,  or  velvets  of 
which  silk  is  the  component  material 
of  chief  value,"  held  to  mean  silk 
ribbons.  Chapon  v.  Smythe.  6  F.  Cas. 
No.  2.611,  11  Blatchf.  120  [crit  Lane 
v.  Russell.  14  F.  Cas.  No.  8.063,  4 
Clifr.  122].  (4)  Fabric,  in  "India- 
rubber  fabrics,"  act  of  1883,  included 
elastic  braids  and  cords  of  silk  and 
India  rubber.  In  re  Mills,  49  Fed.  726. 
(6)  Silk  ribbons  requiring  further 
fashioning  to  be  trimmings  are  man- 
ufactures of  silk.  Gartner  v.  U.  8., 
131  Fed.  674.  (6)  Ribbons  of  silk 
and  cotton,  silk  chief  value,  held  du- 
tiable as  manufactures  of  silk.  Oart- 
oer  v.  U.  S.,  164  Fed.  967  [att  158 
Fed.  1019,  85  CCA  509]  (holding  "oth- 
erwise," in  "ribbons  ...  of  cotton 
.  .  .  whether  composed  in  part  of  In- 
dia rubber  or  otherwise,"  to  mean 
•■net").  (7)  Silk  and  cottdn  trim- 
mings, silk  chief  value,  for  making  or 
ornamenting  h.its,  and  commercially 
•  known  as  hat  bands,  hat  trimmings, 
bands,  and  bindings  held  dutiable  as 
hat  trimmings  not  otherwise  provided 
for.  Robertson  v.  E!delhott,  91  Fed. 
642.  34  CCA  34.  (8)  Mourning  crapes 
consisting  of  all  silk  fabrics  in  the 
piece,  of  the  width  known  as  "4/4," 
held  not  dutiable  as  "woven  fabrics  In 
the  piece  not  specially  provided  for," 
but  as  silk  trimmings.  Robinson  v. 
U.  8..  122  Fed.  970.  (9). Woven  silk 
chiffon  mousseline,  or  gauze  bands,  or 
ribbons  in  long  lengths  and  four  to 
twelve  inches  wide,  held  to  be  mate- 
rial iTor  trimmings  rather  than  trim- 
mings, and  dutiable  as  manufactures 
of  silk  under  the  act  of  1897.  Rob- 
inson V.  U.  S..  121  Fed.  204.  (10) 
Trimmings  include  narrow  strips  of 
silk  having  Interwoven  thereon  orna- 
mental designs.  Lioewenthal  v.  U. 
8..  180  Fed.  941  [aff  2  Cust.  A.  43]. 
(11)  aarnitures  and  hussar  seta  set 
in  designs  of  silk  cord  and  braid 
held  not  dutiable  as  trimmings,  but 
as  manufactures  of  silk.  U.  S.  v. 
Garrison,  127  Fed.  1022,  61  CCA  10 
faff  121  Fed.  149].  (12)  Temporary 
stitching  for  convenience  of  trans- 
portation held  not  to  change  the  char- 
acter of  ornamental  loops,  etc.,  and 
make  them  trimmings  or  galloons 
rather  than  manufactures  of  silk.  U. 
8.  V.  Hilbert,  171  Fed.  69,  96  CCA 
173.  (18)  In  applying  the  provision 
in  the  act  of  1897  for  "hats  .  .  . 
trimmed  .  .  .  composed  wholly  or  In 
chief  value  of  fur."  the  composition 
of  the  hats  should  be  determined  by 
reference  to  the  whole  hat.  Including 
the  trimming,  so  that  where  hats,  the 
bodies  of  which  are  fur,  are  so 
trimmed  that  silk  trimming  is  the 
component   of   chief   value,   they   are 


dutiable  as  wearing  apparel  In  chief 
value  of  silk.  Lieon  Rheims  Co.  v. 
U.  S..  160  Fed.  926,  88  CCA  107  [aff 
164  Fed.  969].  Compare  Schmitt  v. 
U.  S..  6  Cust.  A.  312  (holding  upon 
the  record,  trimmed  straw  hats  duti- 
able as  silk  wearing  apparel);  U,  8. 
v.  Lord,  4  Cust.  A.  322  (holding, 
under  the  act  of  1909,  that  the  hats 
and  not  the  silk  trimmings  are  the 
subject  of  the  duty).  (14)  Duty  on 
weights  determined  by  customs  offi- 
cers. U.  8.  V.  Gage,  1  Cust.  A.  439 
(silk  velvet  ribbons  and  woven  sill; 
fabrics). 

71.    See  cases  infra  this  note. 

[a]  ambraUsrad  and  avpll^nM  ms 
tlolss. — (1)  "Article"  defined.  HIrsch 
V.  U.  a,  167  Fed.  309.  93  CCA  61: 
U.  8.  V.  Vantlne.  166  Fed.  736,  92 
CCA  397.  (2)  Screens  embroidered 
held  dutiable  as  silk  embroidered  ar- 
ticles. Uchtenatein  Millinery  Co.  v. 
U.  8..  164  Fed.  736;  Vantlne  v.  U.  S., 
3  Cust.  A.  488;  Morimura  v.  U.  S..  2 
Cust.  A.  181.  (3)  Parasols  of  cotton  or 
linen,  silk  embroidered,  held  dutiable 
as  silk  embroidered  articles.  Claflin 
v.  U.  S.,  3  Cust.  A.  401.  (4)  Shoes  of 
leather,  embroidered  with  silk,  held 
dutiable  as  embroidered  wearing  ap- 
parel. Lai  Ming  v.  U.  8.,  1  Cust.  A. 
6.  (6)  But  fans  of  wood  and  silk,  em- 
broidered with  silk,  held  dutiable  as 
fans.  U.  8.  v.  Harper,  2  Cast.  A.  101. 
(6)  "AppllquM"  defined.  U.  S.  v.  Mc- 
Glbbon,  7  Cust.  A.  290  (comfortables) ; 
Krusl  V.  U.  S..  1  Cust.  A.  l«S  (collar- 
ettes). (7)  Bilk  woven  fabrics,  appll- 
qued,  are  of  this  classification.  U.  8. 
V.  Vietor,  1  Cust.  A.  297.  (8)  Fab- 
rics having  a  cotton  cord  loosely 
wound  with  gilt  paper  sewed  thereon 
with  colored  thread  held  dutiable  as 
appllqu&  U.  8.  v.  Vantlne.  166  Fed. 
735,  92  CCA  397  [aff  155  Fed. 
149]. 

78.  Woodruff  V.  n.  8.,  168  Fed. 
462  (aff  175  Fed.  776.  99  CCA  348]. 

73.  Bassett  v.  U.  S.,  154  Fed.  681; 
U.  8.  V.  Johnson,  142  Fed.  1039.  71 
CCA  «86  [aff  139  Fed.  56];  Wimpfhei- 
mer  v.  U.  8.,  142  Fed.  849  [aff  149 
Fed.  1022,  79  CCA  532];  Johnson  v. 
U.  8..  123  Fed.  997;  Knautb  v.  U.  8., 
1   Cust.   A.    178. 

74.  See  cases  infra  this  note. 

[a]  Xmcss,  (1)  ribbons,  galloons, 
and  braids  of  silk  and  cotton,  sub- 
stantially all  silk,  held  dutiable  as 
silk  laces,  etc.  Swan  v.  Arthur.  103 
U.  8.  597,  26  L.  ed.  625.  (2)  Spotted 
or  dotted  net  of  silk  and  cotton,  silk 
chief  value,  held  to  be  silk  lace. 
Drew  V.  Qrlnnell,  115  U.  8.  477,  6  SCt 
117.  29  L.  ed.  453;  Morrison  v.  Mil- 
ler. 37  Fed.  82.  (3)  Silk  hair  nets 
not  made  on  Lever  or  Gothrough  ma- 
chine held  dutiable  as  laces  or  nets. 
U.  S.  V.  Mills,  6  Cust.  A.  634.  (4) 
Black  thread  lace  held  dutiable  as 
silk  lace  and  not  as  thread  lace. 
Jaffray  v.  Murphy,  18  F.  Cas.  No. 
7,172.  (6)  Silk  goods  having  charac- 
teristics of  laces  but  known  as  "silk 
nets,"  "veilings,"  and  "drapery  nets" 
held  dutiable  as  manufactures  of  silk 
under  the  act  of  1890.  U.  S.  v.  Field. 
64  Fed.  367,  4  (XJA  371  [aff  60 
Fed.   908]. 

75.  See  cases  infra  this  note. 

[a]  Knaeni.— (1)  Deflnltlon.  Van- 
tlne V.  U.  a.,  4  Cust.  A.  3  (holding 
article  worn  about  shoulders  not  to 
be).  (2)  Mufflers  of  cotton  and  silk, 
cotton  chief  vtilue,  held  dutiable  un- 
der the  act  of  1897  as  handkerchiefs 
or  muflBers  composed  -wholly  or  in 
part  of  silk  and  not  as  handkerchiefs 
or  mufflers  composed  of  cotton.  Gui- 
terman  v.  U.  S.,  113  Fed.  994.  (3) 
The  act  of  1909  included  knit  as  well 
as  woven  mufflers  Kaskel  v  U.  8.,  4 
Cust.  A.  88.  (4)  Processes  applied 
by  the  overi^helmlng  machine,  to- 
gether with  the  so-called  fringe  effect, 
did  not  constitute  such  advancement 
as   td  take    the   mufflers   beyond    the 


limiting  description  "finished  or  un- 
finished, if  cut.  not  hemmed  or  hem- 
med only."  Hensel  v.  U.  8.,  4  Cust. 
A.  486.  (5)  With  certain  muf- 
flers the  threads  were  in  all  cases  in- 
troduced to  perfect  and  hold  in  place 
the  overwhelmed  and'  overlapped 
edges  and  were  necessary  as  well  for 
ornamentation.  Being  necessary  to 
complete  the  hemming  process  or  its 
equivalent,  this  cannot  be  said  to  be 
a  process  beyond  hemming;  and  the 
threads  holding  the  individual  pieces 
together  being  cut,  the  merchandise 
was  brought  within  the  provision.  U. 
8.  V.  Lines.  6  Cust.  A.  652. 

70.    See  cases  infra  this  note. 

[a]  Vila  falnles<— (1)  Velvet  rib- 
bons held  not  dutiable  as  '.'velvets" 
under  the  act  of  1890.  U.  S.  v.  Jaf- 
fray, 77  Fed.  868,  23  <XA  497  [aff 
71  Fed.  953].  (2)  Articles  known  as 
"tapestries,"  and  not  commercially 
known  as  pile  fabrics,  although  a 
portion  thereof  had  a  pile  surface, 
held  not  dutiable  as  "pile  fabrics" 
under  the  act  of  1884.  McGlbbon  v. 
U.  8.,  107  Fed.  265  [aff  113  Fed.  1021 
mem,  61  CCA  625  mem].  (3)  Panne 
velvets  held  dutiable  as  plush  under 
the  act  of  1897.  U.  8.  v.  Passavant. 
164  Fed.  912;  U.  S.  v.  Sllberstein.  153 
Fed.  965.  (4)  Woven  fabrics  known 
commercially  as  figured  velvets  or 
velours  substantially  pile  surfaced 
held  dutiable  as  velvets  or  other  pile 
fabrics  under  the  act  of  1909.  u^  S. 
V.  Schumacher,  3  'Cust.  A.  301.  (6) 
Importation  by  manufacturer  of 
women's  hats  held  dutiable  as  silk 
plush  and  not  as  hatters'  plush.  C^- 
mey,  etc..  Co.  v.  U.  8.,  4  Cust.  A. 
286.  2  Cust.  A.  6!>2.  (6)  Silk  and 
cotton  velvets  Imported  after  the  act 
of  1890  took  effect  held  dutiable  on 
the  weight  including  selvages  under 
that  act.  In  re  Megroz,  63  Fed. 
244 

77.  See  cases  infra   this  note, 
ja]    BUk    advuiced.— (1)     Silk    on 

tubes  is  silk  not  further  advanced 
or  manufactured  than  carded  or 
combed  silk.  Klots  v.  U.  S..  139 
Fed.  606,  71  CCA  690  [aff  133  Fed. 
8081.  <2)  Combed  silk  that  has  fallen 
from  or  been  caught  in  the  machines 
In  wllleh  it  was  undergoing  further 
operations  held  dutiable  as  silk  not 
further  advanced  than  combed.  Faw- 
cett  ,v.  U.  S.,  154  Fed.  1003,  83  CCA 
197     [aff    146    Fed.    83]. 

78.  See    cases    infra    this   note, 
[a]     Tells  aad  ▼«iUa«s^-^(l)   Bilk 

veils  commercially  known  as  crape 
veils"  are  dutiable  as  manufactures  of 
silk  under  the  act  of  1864.  Arthur 
V.  Morrison,  96  U.  S.  108,  24  L.  ed. 
764.  (2)  Silk  veils  held  dutiable  as 
manufactures  of  silk  under  the  act 
of  1890.  Field's  App.,  60  Fed.  908 
[aff  64  Fed.  367,  4  CCA  371].  (3) 
Silk  veils  or  veilings  in  the  piece  with 
borders  and  lines  indicating  where 
they  were  to  be  cut  off  held  dutiable 
as  wearing  apparel  under  the  act  of 
1890.  Oppenhelmer  v.  U.  S.,  66  Fed. 
52.  13  (5CA  327  [aff  61  Fed.  283]. 
(4)  Veils  not  confined  to  face  cover- 
ings. Van  Raalte  v.  U.  S.,  7  Cust. 
A.  299  (automobile  and  chiffon  veils 
and  scarfs).  (6)  Chiffon  veilings  held 
dutiable  as  veilings  under  the  act  of 
1894.  U.  8.  V.  Lahey.  83  Fed.  691, 
28  CCA  379.  <6)  Fabrics  or  piece 
goods  as  veilings.  Auffmordt  v.  U. 
8.,  7  Cust.  A.  66. 

79.  See  cases  infra  this  note. 

[a]  WcariBff  apparel. — (1)  Shawls, 
silk  a  component  part,  held  dutiable 
as  wearing  apparel  under  the  act  of 
1846.  Malllard  v.  Lawrence,  16  How. 
(U.  S.)  261.  14  L.  ed.  925.  (2)  Shawls 
of  silk  and  cotton  held  not  dutiable 
as  silk  wearing  apparel.  Leahy  v. 
Spalding,  19  Fed.  417.  (3)  French 
silk  gloves  held  free  under  the  act 
of  1833.  Adams  v.  Barcroft,  1  F.  Cas. 
No.    44,    3    Sumn.    384.       (4)    Taffeta 
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lies  in  the  piece  ;^''  and  yam  and  thread.^^  This 
schedule  concludes  with  a  catchall  clause  providing 
for  articles  manufactured  of  silk,  or  of  which  silk 
is  the  component  material  of  chief  value.'' 


[$  42]  (m)  Pnlp,  Papers,  and  Books.  Under 
the  schedule  as  to  pulp,  papers,  and  books,  judicial 
explanation  has  been  given  of  the  meaning  of  the 
terms   or   expression,   articles   produced    either    in 


jrloves  containing  more  than  fifty  per 
cent  in  value  of  silk  and  more  than 
twenty-flve  per  cent  of  cotton  held 
-dutiable  under  Rev.  St.  {  2604  and 
the  act  of  1875.  Wilson  v.  SpauldinK, 
19  Fed.  413.  (5)  "Not  otherwise  pro- 
vided for"  Yollowingr  "all  manufac- 
tures of  Bilk,  or  of  which  sUk  Is  the 
-component  material  of  chief  value," 
in  the  act  of  1864,  had  no  reference  to 
""articles  worn  by  n-.en,  women,  or 
children,  of  whatever  material  made," 
In  the  acta  of  1861  and  1862.  Smythe 
-V.  Fiske,  23  Wall.  (U.  S.\  374,  23 
Ii.  ed.  47.  (6)  Oloves  made  of  yarn 
composed  of  cellulose  filaments  ob- 
tained from  cotton  waAe  held  not 
dutiable  by  similitude  as  silk  wear- 
ing apparel.  Thomaas  v.  U.  S.,  1 
Cust.  A.  86.  (7)  Gloves  commer- 
cially known  as  "silk  plaited  gloves" 
or  "patent  gloves,"  made  on  frames 
of  Bilk  and  cotton,  cotton  chief  com- 
ponent, held  not  dutiable  as  silk 
gloves  under  the  act  of  18^4,  but  as 
gloves  made  on  frames.  Arthur  y, 
Unkart,  96  U.  S.  118.  24  L..  ed.  768. 
(8)  Silk  veils  in  the  piece  held  so 
dutiable.  Oppenheimer  v.  U.  S.,  66 
Fed.  52,  IS  CCA  327  [aff  61  Fed. 
283].  (9)  Artificial  silk  hats  held 
.dutiable  under  the  act  of  1897  by 
similitude  to  silk  wearing  apparel. 
U.  S.  V.  Wanamaker,  175  Fed.  900, 
49  CCA  390  [rev  169  Fed.  664].  (10) 
Also  dress  shields  under  the  act  of 
1890.  Darlington  v.  U.  S..  136  Fed. 
716.  (11)  And  garters.  U.  S.  v. 
Steinhar^t,  141  Fed.  494.  (12)  And 
silk  neckties  under  the  acts  of  1861 
and  1862.  Fiske  v.  Smythe,  9  F.  Caa. 
No.  4,833  [rev  on  other  grounds  23 
IVall.  374,  23  L.  ed.  47].  (13)  Upon 
the  record,  trimmed  straw  hats  held 
-dutiable  as  silk  wearing  apparel. 
Schmltt  V.  U.  8.,  5  Cust.  A.  312. 
(14)  Silk  Vantlne  scarfs  worn  about 
the  shoulders,  held  not  muiflers  but 
wearing  apparel.  Vantlne  v.  U.  S., 
4  Cust.  A.  3.  (IB)  Oarments  so 
worn,  made  of  network  or  openwork 
design  and  of  silk  cord  and  braid, 
shaped  like  bolero  Jackets,  held  duti- 
able as  wearing  apparel.  Taxis  v. 
U.  S.,  1  Cust.  A.  92.  (16)  Mufflers, 
what  are.  Ouiterman  v.  U.  S.,  113 
Fed.  994;  Hensel  v.  U.  S..  4  Cust.  A. 
486;  Kaskel  v.  U.  8..  4  CuBt.  A.  38; 
Vantlne  v.  U.  S.,  4  (3ust.  A.  8.  (17) 
Silk  trimmed  fur  hats  held  dutiable 
under  this  provision.  Leon  Rheims 
Co.  V.  U.  B.,  154  Fed.  969  [aft  160 
Fed.  925.  88  CCA  107].  (18)  And 
hats  of  straw  trimmed  with  silk.  U. 
8.  V.  I«rd,  4  Cust.  A.  822.  ,(19)  Wa- 
terproof garments  of  cotton  and  wool, 
or  of  cotton  and  silk,  with  some  India 
rubber,  held  dutiable  according  to 
chief  value  of  materials.  True  Fit 
Waterproof  Co.  v.  U.  S.,  7  Cust.  A. 
489.  (20)  Cigar  ribbons,  galloons, 
and  braids  of  silk  and  cotton,  but 
substantially  of  silk,  held  not  duti- 
able as  ribbons,  etc.,  under  those 
names.  Swan  v.  Arthur,  103  U.  8., 
597,  26  L..  ed.  525. 

80b     See  cases  Infra  this  note. 

[a]  Woven  fabrios  in  the  pl»o>y~ 
(1)  Method  of  weighing.  U.  8.  v. 
H.  B.  Clanin  Co.,  92  Fed.  914.  86 
CCA  80.  (2)  By  whom  to  be  weighed. 
Browne  v.  U.  8.,  145  Fed.  1,  76  CCA 
31  [afr  126  Fed.  766.  and  certiorari 
'den  200  U.  S.  618.  26  SCt  755,  50  L.  ed. 
■623].  (3)  When  "In  the  gum"  and 
when  "boiled  off."  Mendelson  v.  U. 
S.,  154  Fed.  33.  83  CCA  145.  (4) 
Processes  and  not  name  determina- 
tive of  whether  it  is  the  one  or  the 
other.  Mer.delson  v.  U.  S.,  1  Cust.  A. 
346.  (5)  Removal  of  seven  and  six- 
tenths  per  cent  of  gum  held  Insufll- 
dent  to  constitute  boiling  off.  Rice 
V.  V.  8.,  123  Fed.  848.  (6)  When 
subject  to  additional  duty.  Hoenlng- 
haus  V.  U.   S.,   172  U.   8.   622,  19   SCt 


306.  43  L.  ed.  576.  (7)  Goods  of  silk 
and  wool  held  not  dutiable  under  this 
provision  under  the  act  of  1897.  U. 
8.  V.  Scruggs.  156  Fed.  940,  84  CCA 
440  [rev  147  Fed.  888,  and  certiorari 
den  209  U.  8.  545,  28  SCt  767,  62  !•, 
ed.   920]. 

81.  See  cases  infra  this  note. 

[a]  Tarn  and  thxaad. — (1)  Two  or 
more  strands  or  threads  with  short 
cross  threads  interlaced,  making  a 
kind  of  fringed  thread  or  embroidery 
yarn  known  as  "silk  arrasene,"  held 
dutiable  as  silk  r  thread.  Mandel  v. 
Spalding,  26  Fed.  609.  (2)  "Twist" 
-composed  of  mohair  and  silk,  or  en- 
tirely of  Bilk,  if  not  known  as  "sew- 
ing silk"  In  commerce,  held  not  du- 
tiable as  such.  Dorr  v.  Hoyt,  7  P. 
Cas.  Nos.  4,007,  4,008.  (3)  Condition- 
ing process  as  basis  for  determining 
number  of  schappe  silk  yarn.  U.  S. 
V.  Bouchsein,  2  Cust.  A.  227.  (4) 
Artificial  silk  yarn,  when  dutiable  as 
singles.  Von  Bernuth  v.  U.  8.,  146 
Fed.  61,  76  CCA  638  [rev  183  Fed. 
800];  U.  S.  V.  Straus,  2  Cust.  A. 
395.  (5)  Made  into  gloves.  Tbom- 
aSB  V.  U.  8.,  1  Cust.  A.  86.  (6) 
Beams  on  which  spun  silk  was  im- 
ported held  dutiable  as  parts  of  the 
entirety  "spun  silk  an  beams."  Stirn 
V.  U.  8.,  5  Cust.  A.  47.  Compare  U. 
S.  V.  Hogan,  5  Cust.  A.  1  (wooden 
spools  with  Imitation  horsehair  or 
allk  yarn  thereon);  U.  S.  V.  Ringk,  4 
Cust.  A.  349;  U.  S.  V.  Stirn,  8  Cust.  A. 
62  (different  issue  is  for  identical 
merchandise).  (7)  Organzlne  dam- 
aged In  dyeing  held  dutiable  as  or- 
ganxine.     Cohen  v.  U.  S.,  180  Fed.  634. 

82.  See  cases  infra  this  note. 

[a]  KanafaotnrM  of  ailk^— (1)  To 
authorize  the  classification  of  an  ar- 
ticle as  a  manufacture  of  silk,  under 
a  tariff  law  providing  separately  for 
manufactures  of  which  silk  is  the 
component  of  chief  value,  such  article 
must  be  made  entirely  or  substantial- 
ly of  silk;  and  an  article  of  sl],k  and 
cotton  of  which  the  cotton  consti- 
tutes more  than  twenty-flve  per  cent 
in  value  cannot  be  so  classifled.  In  the 
absence  of  any  commercial  designa- 
tion requiring  it.  Robertson  v.  Bdel- 
hoff,  91  Fed.  642,  34  CCA  34.  (2) 
Proviso  that  "other  articles  provided 
for  in  this  paragraph  .  .  .  when  com- 
posed in  part  of  India  rubber,  shall 
be  subject  to  the  same  duty,"  in  the 
act  of  1897  (30  St.  at  L.  187  c  11  i 
1  schedule  L  par  390),  relating  to  ar- 
ticles of  silk  or  in  chief  value  of  silk, 
does  not  cover  articles  not  In  chief 
value  of  silk.  Simpson-Crawford  Co. 
V.  U.  8.  172  Fed.  301,  302  Jafl  178 
Fed.  1006  mem,  101  CCA  665  mem]. 
(3)  Metal  buckles  chief  value,  not  im- 
material, in  belts  of  silk,  cotton,  and 
India  rubber.  Simpson-Crawford  Co. 
V.  U.  8.,  supra.  (4)  The  proviso,  in 
the  act  of  1897  (30  St.  at  L.  187  c  11  { 
1  schedule  L  par  391),  that  "all  man- 
ufactures of  which  wool  Is  a  compo- 
nent material  shall  be  classified  and 
assessed  for  duty  as  manufactures 
of  wool,"  extends  to  all  silk  and 
wool  goods.  U.  8.  V.  Scruggs,  156 
Fed.  940,  84  CCA  440  [rev  147  Fed. 
888,  and  certiorari  den  209  U.  8. 
646,  28  SCt  757,  52  L.  ed.  920]  (dress 
goods,  silk  chief  value);  Arnold  v. 
U.  S.,  113  Fed.  1004  (the  act  of 
1890).  (5)  Manufactures  "In  chief 
value"  held  more  specific  than  manu- 
.factures  "In  part"  of  a  specified  ma- 
terial. Hartranft  v.  Meyer,  135  U. 
S.  287,  10  SCt  751,  34  L.  ed.  110  [aff 
28  Fed.  358]  (leading  case;  cloth 
composed  of  silk,  cotton,  and  wool, 
silk  chief  value,  is  dutiable  under  the 
act  of  1883  as  silk  In  chief  value). 
(6)  Articles  produced  by  carbonizing 
rags  containing  silk.  Frank  v.  U.  8., 
143  Fed.  702  [aff  149  Fed.  1023,  79 
CCA   360]    (remenlt).      (7)   A  basket 


bag  of  bamboo  and  silk.  U.  8.  v. 
Vantlne,  4  Cust.  A.  616.  (8)  Che- 
nilles used  for  working  into  embroid- 
eries. Walker  v.  Seeberger,  149  U. 
S.  641.  13  SCt  981,  983,  37  L.  ed.  839 
[rev  38  Fed.  724].  (9)  Chiffon  bands 
or  mousselines.  held  not  articles  made 
o.f  chiffon,  but  the  material  chiffon. 
U.  8.  V.  Ceasar,  3  Cust.  A.  214;  U.  S. 
V.  Wertheimer,  2  Cust.  A.  615.  (10) 
Cigar  ribbons,  galloons,  and  braids  of 
silk  and  cotton,  substantially  all  silk. 
Swan  V.  Arthur,  108  V.  S.  697,  26 
L..  ed.  525.  (11)  Coat  lining,  five- 
sixths  silk  and  one-sixth  cotton,  silk 
chief  value.  Lesher  v.  Seeberger.  40 
Fed.  61.  (12)  Comfortables  edged 
with  silk  cord.  U.  S.  v.  McGlbbon, 
7  Cust.  A.  290.  (13)  Drapery  net. 
U.  8.  V.  McAlpIn,  76  Fed.  451.  (14) 
Elastic  cords  of  silk  and  India  rubber. 
In  re  Mills,  49  Fed.  726.  (15)  Fabrics 
in  chief  value  silk  for  dresses.  Hc- 
Creery  v.  U.  S.,  91  Fed.  115,  33  CCA 
398  [aff  87  Fed.  191].  (16)  Fabrics 
in  the  piece  of  silk  and  worsted,  silk 
chief  value.  McCreery  v.  U.  8..  87 
Fed.  191  [aff  91  Fed.  115,  33  CC^A 
398].  (17)  Garnitures  and  hussar 
sets.  U.  8.  V.  Garrison,  etc,  Co., 
127  Fed.  1022,  61  CCA  Itt  taff  121 
Fed.  149].  (18)  Goods  with  warp  of 
cotton  and  filling  partly  silk,  silk 
chief  value.  Solomon  v.  Arthur,  102 
U.  S.  208,  26  L.  ed.  147.  (19)  Goods 
woven  wholly  from  silk  from  four  to 
twelve  Inches  wide,  and  used  directly 
in  these  widths  for  trimming  women's 
hats,  etc.  Robinson  v.  U.  8.,  121 
Fed.  204.  (20)  Imitation  sealskin 
cloaklngs  made  of  silk.  Hermann  v. 
Robertson,  33  Fed.  654.  C^l)  Inser- 
tions of  silk.  Kleeberg.  v.  V.  S..  72 
Fed.  252.  (22)  Parasol  covers  of  silk. 
U.  S.  V.  Stern,  72  Fed.  44.  (28) 
Powder  made  from  raw  silk.  Thomas 
V.  U.  8.,  140  Fed.  93  [aff  145  Fed. 
1023,  74  CCA  682].  (24)  Silk  and 
cotton  shirtings,  silk  chief  value.  In 
re'  Qualntance,  49  Fed.  829:  (25) 
Silk  covered  wire  articles  in  chief 
value  at  silk.  Schloss  v.  U.  &.  3 
Cust.  A.  459.  (26)  Silk  crapes.  Tot- 
timer  V.  Smythe,  16  F.  Cas.  No.  8.62S. 
(27)  Silk  goods  having  characteristics^ 
of  lace  but  known  as  "silk  nets," 
"veilings,"  and  "drapery  nets."  U.  8. 
V.  Field,  54  Fed.  367,  4  CCA  371  [afT 
60  Fed.  908].  (28)  Silk  ribbons,  some 
In  the  nature  of  trimmings  but  not 
ready  for  such  use,  and  not  so  com- 
mercially known.  •  Gartner  v.  U.  8.. 
131  Fed.  574.  (29)  Silk  vest  chains. 
ZImmern  v.  V.  8.,  69  Fed.  467.  (30) 
Silk  ties  "not  otherwise  provided  for" 
confined  to  particular  section.  Smythe 
v.  Fiske,  23  Wall.  (U.  8.)  874,  23 
L.  ed.  47.  (31)  Strings  of  catgut 
wound  with  silk,  silk  chief  value,  for 
musical  Instruments.  Fischer  v.  U. 
S.,  6  Cust.  A.  443.  (82)  Taffeta  gloves, 
cotton  and  silk,  latter  .chief  value. 
Wilson  V.  Spauldlng.  19  Fed.  413.  (S3) 
Articles  ,known  as  "tapestries,"  and 
not  commercially  known  as  "pile  fab- 
rics," although  a  portion  thereof 
has  a  pile  surface.  McGlbbon  v.  U. 
S.,  107  Fed.  265  [aff  113  Fed.  1021 
mem,  61  CCA  625  mem].  (34)  Veils 
manufactured  of  silk,  but  not  com- 
monly called  "silk  veils,"  and  known 
commercially  as  "crape  veils."  Ar- 
thur V.  Morrison.  96  U.  S.  108,  24  t,. 
ed.  764.  (35)  Velvet  ribbons.  U. 
S.  V.  Jaffray,  77  Fed.  868.  23  CCA  497. 

(36)  The  following  are  not:  Baskets 
of  straw,  etc.,  lined  with  silk.  U.  S. 
V.  Zlnn,  2  Cust.  A.  419   (act  of  1909). 

(37)  Bolting  cloth  of  silk  and  cotton, 
silk  chief  value,  used  for  other  than 
milling  purposes.  In  re  Van  Blanken- 
Rteln,  56  Fed.  474,  6  CCA  679  faff  49 
Fed.  220]  (act  of  1883).  (38)  (Chiffon 
veiling.  U.  8.  v.  Lahey.  83  Fed.  691, 
28  CCA  379^  (39)  Fans  of  silk  and 
bone  having  artistic  paintings.     Tlf- 


For  later  casss,  developmsnts  and  obsafss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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whole  or  in  part  by  lithographie  process,"  books;** 
boxes;"  cardboard;''  charts;"  copying  paper;** 
crepe  paper ;*•  engravings;*"  filtering  paper;'*  hand- 
made paper;"*  labels;'"  papers  coated;"*  paper  em- 


fany  y.  U.  S..  66  Fed.  736.  (40) 
Gloria  cloth  of  silk  and  worsted.  Bis- 
ter V.  U.  S.,  59  Fed.  452,  8  CCA  17B 
(aff  54  Fed.  158].  (41)  Paper  boxes 
covered  with  surface-coated  paper 
and  lined  with  silk,  the  silk  lining 
constituting  the  chief  value  of  the 
merchandise.  U.  S.  v.  Park,  7  Cuat. 
A.  422  (act  of  191S). 
83.  See  cases  infra  this  note, 
[a]  XMhogtmalbio  Moe— ■«  (1) 
Scope  of  lithographic  pnnt  pro>i8ion 
and  process  of  production.  U.  S.  v. 
Fuld,  4  Oust.  A.  234.  (2)  Prints 
held  dutiable  as  "articles  produced  in 
part  by  lithographic  process"  under 
the  act  of  1890.  U.  S.  v.  Welller,  65 
Fed.  418,  12  CCA  668.  (3)  Litho- 
graphic prints  in  the  form  of  folding 
pictures  held  dutiable  according  to 
the  thickness  of  the  substantial  por- 
tions under  the  act  of  1897.  Fuld  y. 
U.  S.,  138  Fed.  973.  (4)  Lithographic 
cigar  labels,  printed  in  various  colors, 
indudlnc  bronae,  held  dutiable  with- 
in this  provision.  U.  8.  v.  Wagner,  84 
Fed.  161.  (5)  As  are  also  pictorial 
post  cards  produced  by  the  Licht- 
drBek  or  the  Albertype  process.  Roto- 
graph  Co.  v.  U.  S.,  1  Cust.  A.  82.  (6) 
Box  tops  of  surface-coated  paper  hav- 

I         ing  designs  thereon   lithographically 

I  printed  held  dutiable  as  "surface- 
coated  paper  .  .  .  printed."  Devoy  v, 
U.  S..  147  Fed.  766.  Contra  U.  S. 
V.  Tate,  1  Cust.  A.  434  (holding  them 
to  be  lithographic  prints).  (7)  And 
lithographic  prints  pasted  upon  paper 
as  hinges,  under  the  act  of  1909. 
Hensel  v.  U.  S.,  4  Cust.  A.  94  (hold- 
ing the  dutiable  thickness  to  be  that 
of  the  lithograph  prints  and  the  foun- 
dation on  which 'mounted).  (8)  Calen- 
dars of  lithographic  sheets  with  a 
metal  strip  at  each  end  heTd  dutiable 
as  lithographic  prints  bound.  Luytles 
V.  U.  8.,  180  Fed.  1022.  (9)  Decal- 
comanlas  held  dutiable  as  surface- 
coated  papers  printed,  and  not  as 
printed  matter  or  as  lithographic 
prints.  U,  S.  v.  Hempstead,  159  Fed. 
S90.  Contra  U.  S.  v.  Borgfeldt,  2 
(^ist.  A.  197  (holding  them  dutiable 
as  lithographic  prints).  (10)  Decal- 
comantas  not  In  ceramic  colors  backed 
with  metal  leaf  held  dutiable  as  "all 
other  decalcomanlas"  under  the  act 
of  1909.  U.  S.  v.  Palm,  4  Cust.  A.  1. 
<U)  Postal  cards  folded  together 
ready  to  be  detached  held  to  be  "lith- 
ographic prints"  and  not  "booklets." 
"Cuttintr  size"  should  be  ascertained 
by  measuring  each  card  r&ther  than 

I  the  series  as  a  unit.  Downing  v.  U. 
S.,  172  Fed.  447.  (12)  "Surface- 
eoated  papers  .  .  .  printed,"  includes 
paper  having  designs  printed  by  lith- 
ographic processes.  Devoy  v.  V.  S., 
147  Fed.  765.  Contra  Overton  v.  U. 
S..  2  Cust.  A.  422  (holding  that  con- 
gress Intended  to  name  exceptions 
and  otherwise  to  coyer  articles  whol- 
ly or  in  chief  value  of  paper  litho- 
graphically printed,  whether  or  not 
ejusdem  generis).  (13)  Post  cards 
Indented  held  dutiable  as  lithographic 
prints  embossed.  Stiner  v.  TJ.  S.,  2 
Cust.  A.  347.     (14)  Books  with  litho- 

I  graphic  covers  held  dutiable  as  books 
andef  the  act  of  1897.  Dutton  v.  U. 
S..  154  Fed.  214.  (15)  Wall  pockets 
of  cardboard,  lithographically  print- 
ed, held  dutiable  as  manufactures  of 
paper  under  the  act  of  1897.  Knauth 
T.  U.  S.,  1  Cust.  A.  422.  (16)  The 
words  "plain,  decorated,  embossed,  or 
rrlnted,  except  by  lithographic  proc- 
ess," relate  back  to  all  that  precedes 
them  in  the  act  of  1913  (38  St.  at 
h.  146  c  16  S  1  schedule  M  par  332). 
Kupfer  Bros.  Co.  y.  U.  S.,  7  Cust.  A. 
86.  (17)  "Views  of  American  scen- 
ery" must  be  of  actual  places.  Tuck 
V,  U.  8.,  3  Cust.  A.  501.  (18)  Metal- 
roated  paper  cut  into  strips  embossed 
with  a  design  for  wrapping  packages 
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held  not  paper  but  a  manufacture  of 
paper.  Kupfer  Bros.  Co.  v.  U.  S.,  7 
Cust.  A.  86.  (19)  Lithographic  prints 
with  flaps  showing  locomotives  or 
automobiles  are  charts.  Sheldon  v. 
U.    8.,    4    Cust.    A.    42. 

84>     See  cases  infra  this  note. 

[a]  Booka^^(l)  German  novels 
printed  at  stated  Intervals  and  Im- 
ported in  luimphlet  form  held  not 
periodicals  but  books.  Eichler  v.  U. 
S.,  71  Fed.  956.  (2)  "Books"  distin- 
guished from  "manufactures  of  pa- 
per." Pott  v.  Arthur,  104  U.  S.  735, 
26  L.  ed.  909.  (3)  Reproduction  of 
paintings  with  descriptive  matter  in- 
complete as  books.  Petry  Co.  v.  U. 
S.,  5  Cust  A.  £24.  (4)  Books  or  al- 
bums used  for  preserving  collections 
of  postal  cards  held  dutiable  as 
"scrap  books."  American  News  Co. 
V.  U.  8.,  142  Fed.!  786  [aff  148  Fed. 
1017  (aff  149  Fed.  1022,  79  CCA  531)]. 
(5)  Printed  sheets  of  a  literary  work 
of  original  Scientific  research,  not 
bound,  or  stitched,  constitute  a 
"book."  Read  v.  Certain  Merchandise 
Imported  by  Hempstead.  103  Fed. 
197,  43  CCA  178.  (6)  Books  in  (Ger- 
man for  children's  use,  and  contain- 
ing illuminated  lithographic  prints, 
held  dutiable  as  books  under  the 
Act  of  1897.  Petry  v.  U.  S..  127  Fed. 
115,   62  CCA   115    [aff   121   Fed.   207]. 

(7)  Bo6klets  in  chief  value  of  py- 
roxylin held  dutiable  as  booklets. 
U.    S.   v.   Hagelberg,    3   Cust.   A.   341. 

(8)  "Textbooks"  defined.  Dutton  v. 
TJ.  S.,  6  Cust.  A.  460  (holding  "Every- 
man's Library"  not  to  be). 

"Book"  defliwA  see  Book  9  C.  J. 
P   136. 

86.  U.  8.  v.  Park,  7  Cust.  A.  422 
(holding  paper  boxes  covered  with 
eurface-coated  paper  and  lined  with 
silk,  silk  chief  value,  dutiable  as  "all 
boxes  of  paper  .  .  .  covered  with  any 
of  the  foregoing  papers"  (38  St.  at  L. 
146  c  16  i  1  schedule  U  par  324),  by 
reason  of  the  obvious  purpose  of 
congress  to  make  that  provision  ex- 
clusive). 

88.  U.  S.  V.  Overton,  6  Cust.  A. 
248  (holding  show  cards  to  be  du- 
tiable as  manufactures  of  i>aper); 
U.  S.  V.  Meyerson,  2  Cust.  A.  225 
(holding  that  cardboard  embossed 
to  imitate  leather  remains  cardboard 
and  is  dutiable  as  such);  Stratton  v, 
Olcovich,  Treas.  Dec.  26339  (straw- 
board,  lined  and  unllned,  how  dutia- 
ble). 

87.  Sheldon  v.  U.  8.,  4  Cust.  A.  42. 

88.  Davison  v.  U.  S.,  2  Cust.  A. 
78  (holding  copying  paper  naturally 
colored  to  be  colored  within  the  pro- 
vision; "colored"  means  having  color, 
whether  Inherent  or  imparted). 

89.  Flegel  v.  U.'  S..  160  Fed.  286 
[aff  167  Fed.  537.  93  CCA  215]. 

90.  Knoedler  v.  Schell,  14  F.  Cas. 
No.  7.890  (colored  engravings  under 
the  act  of  1857). 

91.  Murphy  v.  U.  S.,  148  Fed.  336. 
93.    See  cases  Infra  this  note. 

[a]  Kandmad*  pavsr. — (1)  Hand- 
made printii\g  paper  held  dutiable  as 
"handmade"  rather  than  as  "printing 
paper,"  even  when  suitable  for  books 
or  for  printing.  U.  S.  v.  Davles,  177 
Fed.  371,  101  CCA  425  [rev  172  Fed. 
298,  and  overr  U.  S.  v.  Miller,  135 
Fed.  349,  68  (X!A  131];  American 
Trading  Co.  v.  U.  8.,  2  Cust.  A.  237. 
(2)  Handmade  paper  includes  other 
than  writing  paper.  Benneche  v.  U. 
S..  153  Fed.  861,  83  CCA  43;  U.  S.  V. 
Seyd,  158  Fed.  408.  85  CCA  518  [rev 
152  Fed.  657]. 

93.  Qibson  Art  Co.  v.  U.  S.,  5  Cust 
A.  385  (holding  that  Christmas  seals 
are  not  labels). 

84.     See  cases  infra  this  note. 

[a]  Coated  paper  Indndeai  (1) 
Decalcomanla  paper.  U.  S.  v.  Hemp- 
stead, 169  Fed.  290.     (2)  Paper  with 


bossed,  cut,  die  cut,  or  stamped;'*  paper  envel- 
opes;** paper  hangings;'^  paper  not  specially  pro- 
vided for;'*  parchment  paper;"  photographs;' 
printed  matter;*  printing  paper  suitable  for  books 


coated  surface  or  surfaces.  Ameri- 
can Express  Co.  v.  U.  S.,  2  Cust  A. 
459.  (3)  Paper  plain  or  surfaced  and 
metal  coated.  Kupfer  v.  U.  S.,  2 
(^jst  A.  302.  (4)  Wrapping  paper 
with  decorated  surface,  under  the  act 
of  1909.  Dunn  v.  U.  S.,  2  Cust  A.  65. 
(5)  But  does  not  Include  wlndow- 
phanie  paper.  Knauth  v.  U.  S.,  4 
Cust  A.  11. 

95.  See  cases  infra  this  note. 

[a]  Taper  •mboased,  die  cut,  or 
Btan^ed  laslndeai  (1)  Embossed  pa- 
per ornaments.  U.  S.  v.  Wyman,  4 
Cust  A.  411.  (2)  Advertising  cards 
with  pictures  die  cut  Knauth  v.  U. 
S.,  <  (Just  A.  183.  (3)  Embossed  pa- 
per with  stamped  design.  Steinman 
v.  U.  8..  8  Chist  A.  392,  4  Cust  A. 
240. 

96.  Hunter  y.  U.  S.,  148  Fed.  914 
[overr  in  effect  Hunter  v.  U.  8.,  134 
Fed.  361,  67  CCA  343  (aff  126  Fed. 
894)]  ("fiat  envelopes"  held  dutiable 
as  envelopes). 

97.  Thomas  v.  U.  S.,  2  Cust  A.  397 
(material  for  paper  hangings). 

98.  See  cases  infra  this  note. 

[a]  Paper  not  apeoUUy  provided 
for<— (1)  Plain  paper  stamped  is  du- 
tiable as  "paper.  Hamilton  y.  U.  8., 
167  Fed.  796,  93  CCA  186.  (2)  Duplex 
lithographic  transfer  paper  Is  duti- 
able as  "paper."  Drakenfeld  v.  U. 
8.,  167  Fed.  798,  93  CCA  188.  (3) 
Very  light  paper,  soft,  semitranspar- 
ent,  long  flbered.  and  dull  finished, 
which  is  highly  absorbent  and  there- 
fore much  used  by  dentists,  and 
which  Is  also  used  for  making  paper 
napkins,  Is  dutiable  as  paper,  not  as 
"tissue  paper."  U.  S.  v.  Moses,  84 
Fed.  329,  28  CCA  425.  (4)  Wrapping 
paper,  under  the  act  of  1897.  Ger- 
manla  Importing  C!o,  y.  U.  8.,  2  Cust 
A.  55. 

99.  See  cases  Infra  this  note. 

[a]  Varohioent  paper. — (1)  Paper 
made  from  wood  pulp  subjected  to 
the  single  process  of  Immersion  in 
an  alkaline  solution  is  not  within 
this  provision.  U.  S.  v.  Stone,  101 
Fed.  713,  41  CCA  624.  (2)  Parchment 
cloth  of  parchment  paper  and  cotton 
cloth  held  dutiable  as  articles  in  chief 
value  of  paper  named.  Stursberg  v. 
U.  S.,  3  Cust.  A.  370.  (3)  Parchment 
paper  and  Imitation  parchment  paper 
are  classable  alike.  Germania  Im- 
porting Co.  V.  U.  S.,  4  Cust.  A.  29. 
(4)  Imitation  parchment  paper, 
known  as  grease-proof  paper,  not 
suitable  for  printing  purposes,  but 
used  almost  altogether  as  wrapping 
paper,  held  dutiable  as  paper  not  spe- 
cially provided  for.  Germania  Im- 
porting Co.  V.  U.  S.,  142  Fed.  215.  (5) 
"Imitation  parchment  paper  by  what- 
ever name  known"  Includes  typewrit- 
er paper.  Stone  v.  U.  S.,  7  Cust.  A. 
124. 

1.  U.  8.  v.  Berst.  175  Fed.  121 
(cinematograph  films  are  "photo- 
graphs"); U.  S.  V.  Sussfeld,  1  Cust 
A.  51  (moving  picture  films). 

2.  See  cases  infra  this  note. 

[a]  Prlated  matter  does  not  in- 
clude: (1)  Beer  mats,  consisting  of 
round  pieces  of  wood  pulp  upon 
which  have  been  printed  German 
verses  and  the  name  and  advertise- 
ment of  beer  dealers.  Hollender  v. 
U.  8.,  177  Fed.  694.  (2)  Matter  on 
which  printing  is  a  subordinate  fea- 
ture. U.  8.  V.  Hensel,  152  Fed.  578. 
(3)  Japanese  napkins  made  of  crin- 
kled paper  and  ornamented  with  de- 
signs. Morimura  v.  U.  S.,  172  Fed. 
248.  (4)  The  distinction  made  by  the 
customs  officials  between  printed 
matter  and  manufactures  of  paper  Is 
one  dependent  upon  the  use  to  be 
made  of  the  printed  matter;  that  is 
to  say,  whether  the  matter  consists 
of  labels,  etc.,  ready  for  use  without 
extra  work  being  expended  thereon. 
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and  newspapers;*  tissue  paper;*  wrapping  paper,* 
and  wood  pulp."  This  schedule  also  concludes  with 
a  catchall  clause  providing  for  a  duty  upon  manu- 
factures of  paper,  or  articles  of  which  paper  .is  the 
component  material  of  chief  value,  not  specially 
provided  for.' 

[i  43]     (n)     Sundries.    Under   the   schedule    as 
to  sundries,  congress  has  enumerated  a  variety  of 


articles  known  more  especially  by  the  names  ap- 
plied to  them,  or  by  the  use  to  which  they  are  sub- 
jected. Among  the  terms  and  clauses  employed  in 
this  schedule  construction  has  been  given  to  the 
meaning  and  scope  of:  Artificial  or  ornamental 
feathers,  fruits,  grains,  leaves,  flowers,  and  stems,  or 
parts  thereof,  of  whatever  material  composed,  not 
specially  provided  for;'  articles  wholly  or  in  patrt  of 


or  to  bemused  as  reading  matter;  or 
whether  such  matter  Is  partly  print- 
ed for  the  purpose  of  being  filled  up 
by  writing  or  other  decoration.  Ac- 
cordingly, It  has  been  held  that  the 
following  f^U  within  the  meaning  of 
the  'term:  Decalcomanla  pictures. 
Arthur  v.  Moller.  97  U.  S.  366,  24  L. 
ed.  1046.  (5)  Bnameled  cards,  called 
"photographic  mounts,"  which  have 
passed  through  a  printing  press  and 
have  Imprinted  thereon  the  name  and 
address  of  the  photographer  for 
whom  they  are  Intended.  Bonte  v. 
Seeberger,  31  Fed.  884.  (6)  Pattern 
books  consisting  of  sheets  of  paper 
stitched  and  folded  together,  upon 
which  designs  or  patterns  are  print- 
ed in  colors.  Welhenmyer  v.  Arthur, 
29  K  Cas.  No.  17,360.  (7)  German 
lottery  tickets  printed  in  full  when 
Imported,  so  as  to  require  no  addi- 
tions In  writing.  U.  S.  v.  Kaub,  26  F. 
Cas.  No.  15,507.  (8)  But  cardboard 
on  which  Is  Imprinted  In  colors  an 
ornamental  design  and  pattern  for 
the  purpose  of  showing  the  method 
of  embroidering  patterns  upon  can- 
vas does  not.  Welhenmyer  v.  Ar- 
thur, 29  P.  Cas.  No.  17,360.  (9)  Iron 
advertising  or  show  cards  are  manu- 
factures of  Iron  and  not  printed  mat- 
ter. Forbes  LIth.  Mfg.  Co.  v.  Wor- 
thington,  132  U.  8.  (S%,  10  SCt  180,  83 
li.  ed.  453.  (10)  Paper  bags  printed 
with  advertising  matter  are  manu- 
factures of  paper  and  not  printed 
matter.  Kraut  v.  U.  S.,  134  Fed. 
701  (aff  142  Fed.  1037,  71  CCA  684]. 
<11)  Printed  post  cards  ornamented 
with  feathers  are  printed  matter  un- 
der the  act  of  1897.  Rlngk  v.  U.  S., 
164  Fed.  1021.  <12)  Post  cards  of 
paper  combined  with  celluloid,  silk, 
wood,  or  other  material  of  chief 
value  held  dutiable  as  printed  mat- 
ter. Deutach  v.  U.  S.(  172  Fed.  290 
faff  178  Fed.  272,  101  CCA  116].  (IS) 
Paper  used  for  box  tops  and  similar 
purposes  prlntej  with  trade-marks 
and  business  names  and  addresses, 
and  In  some  Instances  with  floral  or 
other  decorative  designs  is  classified 
as  printed  matter.  Hamilton  v.  U. 
8.,  167  Fed.  796,  9S  CCA  186.  (14)  So 
are  cards  showing  colors  produced  by 
dyes;  such  cards  are  not  free  as  sam- 
ples. Badlsche  Co.  v.  U.  S.,  4  Cust. 
A.  374.  (15)  Likewise  fashion  plates 
of  surface-coated  paper.  Gernet  v. 
U.  a,  4  Cust.  A.  387.  (16)  Advertis- 
ing pamphlets  held  dutiable  as 
"books"  and  not  free  as  publications 
for  gratuitous  distribution.  Roger  v. 
U.  S.,  6  Cust.  A.  443.  (17)  Sheets  of 
illustrations  Imported  separately  for 
use  as  pages  of  magazine  held 
not  "periodicals"  but  "prints,"  eto. 
Kraemer  v.  U.  S.,  5  Cust.  A.  66. 

3.     See  cases  infra  this  note. 

[a]  Mntinff  paper. — (1)  Need  not 
be  suitable  for  printing  both  books 
;<nd  newspapers.  Hensel  v.  U.  S..  126 
Fed.  576.  (2)  Thin,  flimsy,  colored 
paper  used  for  circulars  and  printing 
of  all  kinds  Is  not  within  provision. 
Gallenkamp  v.  Wyman,  178  Fed.  460. 

(3)  Kraft  paper  suitable  for  use  as 
wrapping  paper  is  not  printing  pa- 
per.   Prltchard  v.  U.  S.,  2  Cust.  A.  247. 

(4)  Onion  skin  paper  is  not  printing 
paper.  Kahlen  v.  TJ.  S.,  2  Cust.  A. 
206.  (6)  Handmade  printing  paper 
held  dutiable  as  handmade  paper  and 
not  as  printing  par;*r.  U.  S.  v.  Da- 
vie*, 177  Fed.  371,  101  CCA  425;  U.  B. 
V.  Seyd,  168  Fed.  408,  85  CCA  518; 
Benneche  v.  U.  8.,  158  Fed.  861,  83 
CCA  48;  American  Trading  Co.  v.  U. 
8.,  2  CHist.  A.  237.     Compare  Miller  v. 


U.  S.,  128  Fed.  469,  136  Fed.  349,  8 
(X!A  131. 

4.  See  cases  Infra  this  note. 

[a]  "TisaiM  paper." — (1)  Deflned. 
Germanla  Importing  Co.  v.  U.  S.,  6 
Cust.  A.  467  (holding  paper  heavier 
than  that  commonly  known  to  the 
trade  for  wrapping  to  be  such).  (2) 
Under  a  schedule  which  omitted  tis- 
sue paper  eo  nomine,  such  paper  is 
dutiable  under  a  clause  providing  tor 
a  duty  on  "all  other  paper  not  other- 
wise provided  for,"  and  not  within  a 
clause  providing  for  "printing,  un- 
sized, used  for  books  and  newspapers 
exclusively."  Lawrence  v.  Merritt, 
127  U.  S.  113,  8  SCt  1099,  32 
L.  ed.  91.  (3)  Printed  tissue 
paper  held  dutiable  under  this 
provision.  Kraft  v.  U.  S.,  61  Fed. 
398.  (4)  Also  tissue  paper  fans.  V. 
S.  V.  Mason,  2  Cust.  A.  236.  (5)  Soft 
absorbent  paper  held  not  within  this 
provision.  U.  S.  v.  Moses,  84  Fed. 
329,  28  CCA  425.  (6)  Nor  crfipe  tis- 
sue imper.  Dennlson  Mfg.  Co.  v.  U. 
S.,  72  Fed.  258,  18  CCA  543  [rev  66 
Fed.  728].  (7)  Hygela  paper  used. for 
wrapping  straws  and  toothpicks  Is 
properly  classed  as  cigarette  paper. 
Hygela  Antiseptic  Toothpick  Co.  v. 
U.  S.,  1  Cust.  A.  497. 

5.  Dow  V.  U.  S.,  7  <^St.  A.  343 
(holding  that  paper  Imported  from 
Norway;  answering  to  the  description 
of  the  (Canadian  Reciprocity  Act  {  2, 
and  imported  under  the  conditions 
therein  set  out.  Is  not,  by  virtue  of 
the  favored-nation  clause  in  a  sub- 
sisting treaty  with  Norway,  free  of 
duty  under  said  section,  because  said 
section  was  repealed  by  the  act  of 
1913.  The  paper  is  dutiable  as 
"wrapping  paper  not  specially  pro- 
vided for"  under  the  act  of  1913  [38 
U.  S.  St.  at  L.  146  c  16  schedule  M 
par  328]);  Dunn  v.  U.  S.,  2  Cust.  A, 
66  (wrapping  paper  decorated). 

6.  See  cases  infra  this  note. 

[a]  Wood  pnlp„^(l)  Operation  of 
the  act  of  July  26,  1911  (37  St.  at  L. 
11  c  8  i  2).    curt  Paper  Co.  v.  U.  S., 

4  Cust.  A.  186;  American  Express  Co. 
V.  U.  S.,  4  Cust.  A.  146.  (2)  License 
fee  for  cutting  wood  is  export  duty 
and  subject  to  countervailing  duty. 
Right  to  Impose  countervailing  duties 
where  export  duty  imposed  by  for- 
eign country.  Heckendom  v.  U.  8., 
162  Fed.  141,  89  CCA  165  [certiorari 
den  214  U.  S.  514,  29  SCt  696.  63  L. 
ed.  1063];  Myers  v.  U.  S.,  140  Fed. 
648  [mod  on  other  grounds  144  Fed. 
1021,  73  CCA  696].  (3)  Effect  of  con- 
tract. In  respect  to  export  duty,  on 
Canadian  wood  pulp  and  newsprint 
paper.     U.  8.  v.  Laurentlde  Paper  Co., 

5  Cust.  A.  619.  (4)  Wood  pulp  made 
from  pulp  wood  cut  on  crown  lands 
under  special  contract  held  subject  to 
countervailing  duty.  U,  S.  v.  Span- 
ish Pulp,  etc..  Mills,  6  Cust.  A.  235. 
(5)  The  act  of  July  26,  1911,  was  re- 
pealed by  the  act  of  1913.  Dow  Co. 
v.  U.  S.,  7  Cust.  A.  843.  (6)  Material 
having  the  ordinary  thickness  of 
wrapping  paper,  with  the  appearance 
of  wrapping  paper.  Is  not  wood  pulp. 
Germanla  Importing  Co.  v.  U.  8.,  2 
Cust.  A.   55. 

7.  See  cases  infra  thii  note. 

[a]  Maanfactiixwi  of  paper;  paper 
cUez  valve. — (1)  Advertising  signs, 
etc.,  of  cardboard  and  surface-coated 
paper  are  within  this  provision.  U. 
S.  V.  Overton,  6  Cust.  A.  248.  (2)  So 
are:  Articles  composed  of  cardboard 
on  which  lithographic  prints  have 
been  pasted,  and  which  is  cut  into 
forms  adapted  to  be  folded  Into  pock- 


ets to  hang  on  walls,  some  having 
pincushions  or  calendars  attached. 
Knauth  V.  U.  S.,  155  Fed.  144.  (3) 
Artificial  paper  leaves.  U.  8.  v.  Zeim- 
er,  107  Fed.  912,  47  CCA  60.  (4)  So- 
called  lace  paper,  with  names  and  ad- 
dresses of  merchants  printed  there- 
on, and  use'd  in  decoratively  packing 
confectionery,  etc.  U.  S.  v .  Hensel, 
162  Fed.  578.  (5)  Millboards  made  of 
refuse  paper.  The  Pantasote  Co.  v. 
IT.  S.,  1  Cust.  A.  47.  (6)  Paper  bags 
elaborately  printed  with  advertising 
matter  relating  to  the  goods  intended 
to  be  packed  and  sold  within  them. 
Kraut  V.  U.  S.,  134  Fed.  701  [aff  142 
Fed.  1037,  71  CCA  684].  (7)  Paper 
screens.  Magone  v.  American  Trad- 
ing Co.,  67  Fed.  394,  6  CCA  407.  (8) 
Paper/ umbrellas.  U.  S.  v.  China,  etc.. 
Trading  Co.,  71  Fed:  864,  18  CCA  33& 
[aff  66  Fed.  733].  (9)  Parchment 
slates.  Keary  v.  Magone,  40  Fed. 
873.  (10)  Photographic  albums. 
Llebenroth  v.  Robertson.  144  U.  a. 
35,  12  SCt  607,  36  L.  ed.  336  [rev  33 
Fed.  467].  (11)  Wall  pockets. 
Knauth  v.  V.  8..  1  Cust.  A.  422  [aff 
155  Fed.  144].  (12)  But  not:  Coated 
papers  under  the  act  of  1883.  £>« 
Jonge  V.  Magone,  159  U.  B.  662.  16 
SCt  119,  40  L.  ed.  260.  (13)  Nor  ap- 
pliquM  pasteboard  mottoes.  Kauf- 
man V.  U.  S.,  12S  Fed.  468. 

8.     See  cases  infra  this  note. 

[a]  ArtUclal  a»a  cmMmmattA 
tuufhurm,  traixm,  fiowara,  Mo^— (l) 
Must  simulate  natural  articles.  U. 
S.  V.  Dteckerhoff,  4  Cust.  A.  384  (ar- 
tificial fruits,  etc.,  of  different  sise 
from  the  natural  and  used  for  waxing 
thread).  (2)  The  phrase  "artificial 
and  ornamental"  in  the  act  of  1913 
does  not  mean  "artificial  or  ornamen- 
tal." Bayersdorfer  v.  U.  8.,  7  Cust. 
A.  66.  (3)  Artificial  fiowers  being 
specifically  enumerated  in  the  act  of 
1864  held  dutiable  thereunder,  and 
not  as  a  manufacture  in  chief  value 
of  cotton.  Arthur  v.  Rheims,  96  U. 
S.  143,  24  L.  ed.  813.  (4)  Artificial 
floweis  not  suitable  for  millinery 
uses  held  dutiable  by  similitude  un- 
der Rev.  St.  9  2499  for  such  use. 
Walker  v.  Seeberger,  149  U.  S.  541, 
13  SCt  981,  983,  37  L.  ed.  839  [rev 
38  Fed.  724].  (5)  Artificial  leaves  of 
paper  and  of  cotton,  etc.,  held  not 
dutiable  as  artificial  fiowers  or  parts 
thereof,  under  the  acts  of  1883  and 
1890.  U.  S.  V.  Zeimer,  107  Fed.  912, 
47  CCA  60  [aff  In  re  Zeimer,  66  Fed. 
740].  (6)  Wreaths  and  other  articles 
of  cotton,  etc.,  and  wire,  held  not  ar- 
tificial leaves,  flowers,  etc.  U.  S.  v. 
Berlinger,  167  Fed.  800,  93  CCA  190 
[certiorari  den  214  IT.  8.,  B27,  29  SCt 
704,  58  L.  ed.  1068];  U.  8.  v.  Keith.  5 
Cust.  A.  82;  Gage  v.  U.  8.  2  Cust.  A. 
427;  U.  8.  v.  Downing,  1  Cust.  A. 
337.  (7)  Christmas  tree  ornaments 
imitating  fruit  and  suitable  for  mil- 
linery ornaments  are  dutiable  under 
this  provision  and  not  as  toys.  Sears 
V.  U.  S.,  2  Cust.  A.  451.  (8)  So  are 
artificial  flowers  worn  as  bouton- 
nldres.  Hamburger  v.  IT.  S.,  2  Cnat. 
A.  234.  (9)  And  shamrocks  of  silk 
and  metal.  IT.  S.  v.  (^ttus,  167  Fed. 
532,  93  CCA  64;  Tuska  v.  U.  S.,  2  CXist. 
A.  325.  (10)  But  small  electric  light 
bulbs  pear-shaped  and  colored  for 
Christmas    tree    decoration    are    not  I 

within  this  provision.  IT.  8.  v.  Wolff, 
6  Cust.  A.  418.  (11)  Leaves  elabo- 
rately prepared  so  as  to  restore  their 
natural  appearances  and  prevent  de- 
composition are  included;  also  when 
made  up  Into  wreaths  and  attached  to 
wire    frames.      Kreshower    v.    U.    S., 
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beads  or  spangles;*  asbestos  woven  fabrics;**  beads 
and  beads  of  all  kinds  not  threaded  or  strung;** 
bone  manufactures  ;>'  braids  or  laces  of  straw  or 
'■"    bristles,**    bruehea    and    brooms;*'    but- 


ramie; 

lU  Fed.  485.  <12)  Also  bleached  or 
d/ed  grassOB  and  wreaths,  crosses, 
etc  Bayersdorfer  v.  U.  S.,  17S  Fed. 
939.  99  CCA  449  [rev  171  Fed.  286]. 
(13)  Natural  flowers  (Immortelles) 
colored  or  dyed  are  ornamental  flow- 
ers, the  words  "of  whatever  material 
composed"  extending  to  articles  com- 
posed in  any  part  of  a  material  not 
common  to  the  natural  or  cut  flower. 
International  Forwarding  Co.  v.  U. 
S.,  4  Gust.  A.  465;  Bayersdorfer  v. 
C.  S.,  4  Oust.  A.  446.  '  (14)  Ornamen- 
tal leaves  Include  palm  leaves, 
bleached  and  dyed;  and  natural 
grasses,  dyed  and  prepared,  servincc 
the  same  purpose  as  ornameQtal 
grains  and  leaves,  are  so  dutiable  by 
similitude.  Lang  v.  U.  S.,  5  CUst.  A. 
il.  (15)  Bagle  and  condor  quiUs  and 
ostrich  feathers  held  dutiable  as 
crude,  not  as  ornamental,  feathers. 
Brddie  v.  V.  8..  136  Fed.  914.  (16) 
Feather  boas.  Morris  European,  etc., 
Express  Co.  v.  U.  S.,  ISO  Fed.  608 
(feather  boas  are  Included  in  the  pro- 
vision for  feathers  dressed  or  other- 
wise advanced).  (17)  Boas  made  of 
dressed  feathers  strung  on  a  cord  are 
dutiable  as  "feathers  .  .  .  dressed  or 
otherwise  advanced"  under  mixed 
material  rule.  LegK  v.  U.  S.,  163 
Fed.  1006,  90  CCA,  176  [aff  154  Fed. 
838].  (18)  Such  boas  are  dutiable  as 
feathers  by  similitude.  American 
Express  Co.  v.  V.  S.,  2  Cust.  A.  S9. 
(19)  Grass  piquets  of  oats,  wheat, 
and  grasses,  some  also  having  palm 
leaves,  for  millinery  uses,  held  duti- 
able as  ornamental  grains,  etc.  Her- 
mann V.  U.  a,  128  Fed.  420,  <3  (X!A 
1(2  [aff  121  Fed.  201].  (20)  Feath- 
ers dressed  or  otherwise  advanced. 
Caldwell  V.  U.  S.,  141  Fed.  487.  (21) 
Peacock  feathers  in  a  crude  condition, 
used  in  that  state  for  ornamental 
purposes,  held  dutiable,  as  "orna- 
mental feathers."  Silva  v.  U.  S.,  127 
Fed.  781.  (22)  Provision  not  limited 
to  millinery  goods.  Hirshbach  v.  U. 
S.,  5  Oist.  A.  124  (paper  leaves). 

9.    See  cases  infra  this  note. 

[a]  AxtUHmm  Ux  wliols,  or  la  part, 
«f  beads  or  spaaglss. — (1)  Articles  in 
part  of  beads  or  spangles.  Benziger 
V.  U.  S.,  172  Fed.  280  taff  178  Fed. 
1006,  101  (XJA  6643;  Morlmura  v.  TJ. 
S.,  169  Fed.  279,  94  CCA  555;  Morri- 
son v.  U.  S.,  107  Fed.  113,  46  CCA  173. 
(3)  Beads  securely  strung  an  equal 
distance  apart  upon  threads  are  with- 
in this  provision.  Littauer  v.  U.  S., 
2  C^st.  A.  314.  (3)  ^o  are  bags.  In 
chief  value  of  leather,  ornamented 
with  beads.  U.  S.  v.  Guthman,  169 
Fed.  273  [alT  166  Fed.  1005  mem,  91 
CCA  663  mem].  (4)  Also  beaded 
chains  and  necklaces,  some  with  and 
some  without  metal  clasps,  although 
the  beads  are  of  other  material  than 
metal.  Wolff  v.  U.  3.,  7  Cust.  A.  156; 
American  Bead  Co.  v.  U.  S.,  7  Cust. 
A.  18,  161.  (5)  And  bead  bracelets, 
cheap  in  material  and  construction, 
but  used  by  children  as  articles  of 
personal  adornment.  XT.  S.  v.  Ber- 
nard, 6  Cust.  A.  202.  (6)  And  bead 
fringes.  Holcomb  v.  IT.  S.,  180  Fed. 
'35.  (7)  And  fringes  of  artificial  silk, 
cotton,  and  glass  beads.  U.  S.  v.  Ew- 
Ihg,  S  Cust.  A.  333,  339.  (8)  And 
tunics  composed  of  lace  nets,  bead- 
ed, without  following  any  figure  or 
design;  motifs,  garnitures,  and  gimps 
of  beads  wilh  net  foundation,  the 
Mads  forming  designs  of  various 
forms,  the  entire  design  being  ready 
to  be  applied  to  garments,  and  also 
running  lengths  or  strips  of  such 
headed  designs  likewise  on  net  foun- 
dations ready  to  be  applied  to  gar- 
ments in  chief  value  of  beads.  Loew- 
enthal  v.  U.  S.,  6  Cust.  A.  209.  (9) 
Rosaries  composed  of  beads  of  glass, 
ttc,  are  dutiable  as  beads.  Benziger 
»  Robertson.  122  U.  S.  211,  7  SCt 
llW.  80  L.  ed.  1149.  (10)  Rosaries 
held  not  "articles   ...   in  part  of 


tons;**  catgut,  whip  gut,  or  worm  gut;*^  chip,  or 
manufactures  thereof;**  coal,  bituminous,  and  all 
other  coals  containing  less  than  ninety-two  per  cent 


beads,"  because  not  ejusdem  generis 
with  the  other  goods  (ornaments, 
trimmings,  etc.)  there  enumerated. 
Benziger  v.  U.  S.,  172  Fed.  280  [aft 
178  Fed.  1006,  101  CCA  664],  (11) 
Curtains  whose  chief  value  is  rice 
paste  formed  Into  regular  shaped  par- 
ticles held  not  exclu4ed  by  the  doc- 
trine of  ejusdem  generis,  although 
the  paragraph  also  enumerates  laces, 
wearing  apparel,  ornaments,  etc. 
Morlmura  v.  U.  S.,  169  Fed.  279,  94 
CCA  656.  (12)  Curtains  composed  in 
chief  value  of  glass  or  rice  paste 
beads  strung  on  cotton  threads  sus- 
pended from  a  horizontal  bar  or  rod 
are  dutiable  as  "curtains  .  .  .  com- 
posed wholly  or  in  chief  value  of 
beads,"  which  do  not  have  to  be 
susceptible  of  being  embroidered  or 
appllqufid.  U.  S.  v.  Morlmura,  7 
Cust.  A.  286.  (13)  Gelatin  spangles 
strung  on  cord,  and  used  in  making 
trimmings  or  ornaments  for  wearing 
apparel  are  also  within  this  provi- 
sion. Hirsch  v.  XT.  S.,  141  Fed.  380 
[aS  146  Fed.  1022  mem,  74  CCA  681 
mem].  (14)  Hat  crowns  composed 
chiefly  of  gelatin  spangles  held  duti- 
able as  articles  In  part  of  gelatin 
spangles,  which  Is  more  speclflc  than 
"manufactures  6f  gelatin.''  Metzger 
V.  IT.  S.,  146  Fed.  132,  76  CCA  558 
[atr  141  Fed.  381].  (16)  Spangled 
horsehair  braids  held  not  "manufac- 
tures of  wool  ornaments  with  beads 
or  spangles  of  whatever,  material 
composed,"  but  articles  in  part  of 
beads  or  spangles.  Velt  v.  IT.  8.,  121 
Fed.  205.  (16)  Silk  nettings  orna- 
mented with  beads  and  spangles,  the 
netting  being  more  valuable  than 
either,  and  less  valuable  than  both, 
are  dutiable  under  this  provision, 
which  is  to  be  construed  as  If 
phrased  "composed  wholly  or  in  chief 
value  of  beads  or  spangles  or  beads 
and  spangles."  IT.  S.  v.  Gavin,  7 
Cust    A    292 

10.'  U.  S.  V.  Qrasselll  Chemical  Co., 
6  Cust.  A.  820  ("woven  fabrics  of  as- 
bestos" includes  fabrics  with  a 
stitched  border). 

11.     Bee  cases  infra  this  note. 

[a]  Baada. — (1)  In  the  case  of 
glass  beads  colored  in  Imitation  of 
precious  or  semi-precious  stones  and 
strung,  the  rule  as  to  highest  of  two 
or  more  applicable  rates  is  applied. 
U.  S.  V.  Morrison,  179  U.  S.  456,  21 
SCt  195.  45  L.  ed.  275.  (2)  Glass 
beads  drilled  and  unfit  for  the  manu- 
facture of  jewelry  held  dutiable  as 
beads.  IT.  S.  v.  American  Bead  Co.,  3 
Cust.  A.  609.  (3)  Imitation  pearl 
beads  held  dutiable  as  such.  Cohn  v. 
U.  S.,  5  Cust.  A.  339;  Lorsch  v.  U.  S., 
5  Cust.  A.  93.  (4)  Imitation  pearl 
beads  held  more  speclflc  than  Imita- 
tion pearls.  Cohn  v.  U.  S.,  5  Cust.  A. 
339.  (5)  Metal  beads  Istrung  or 
threaded  only  temporarily  not  Includ- 
'ed  in  beads  not  threaded  or  strung. 
Henry  E.  Frankenberg  Co.  v.  U. 
S:,  144  Fed.  704  [aff  146  Fed.  63, 
76  CCA  614  (aff  206  IT.  S.  224,  27  SCt 
628,  51  L.  ed.  1034)];  Steiner  v.  U. 
S.,  79  Fed.  1003  [aff  66  Fed.  726,  24 
CCA  698]  (holding  the  provision  for 
manufactures  of  metal  applicable). 
Contra  IT.  8.  v.  Buettner,  133  Fed. 
163,  66  CCA  289.  (6)  Pierced  Imita- 
tion pearls  held  dutiable  under  this 
ptsvlsion.  IT.  S.  V.  Weinberg,  139 
Fed.  1006.  (7)  Agate  beads,  described 
as  "beads  which  form  only  a  kind  or 
species  of  button  blanks,  o^  .  .  . 
button  blanks  which  form  only  a  kind 
or  species  of  beads,"  are  subject  to 
the  higher  rate  In  the  act  of  1909  (36 
St.  at  L.  64  c  6  schedule  N  pars  421, 
427).  American  Bead  Co.  v.  IT.  S.,  6 
Cust.  A.  459,  465. 

18.  Morlmura  v.  XT.  S.,  165  Fed. 
64  (bone  swords);  Gardiner  v.  Wise, 
84  Fed.  837,  28  CCA  148  [aff  72  Fed. 
494]   (crushed  or  ground  bone). 

13.     See  cases  infra  this  note. 


[a]  Braids  or  lacaa  of  straw  or 
rsmle.  (1)  Braids  in  chief  value  of 
straw  held  to  be  "braids  .  .  .  com- 
posed of  straw."  IT.  S.  v.  Rheims, 
154  Fed.  865  [aff  89  Fed.  1020,  33 
CCA  687];  U.  S.  v.  Schiff,  145  Fed. 
1023  mem,  74  CCA  682  mem  [aff  140 
Fed.  63].  (2)  Braids  or  laces  of 
straw  or  chip  stitched  or  sewed  to- 
gether with  cotton  thread  are  not 
composed  wholly  of  straw  or  chip. 
Schmits  V.  IT.  S.,  146  Fed.  127,  76 
CCA  558  [aff  136  Fed.  268.  and  certio- 
rari den  202  U.  S.  616,  26  SCt  764,  60 
L.  ed.  1172].  (3)  "Braids  ...  of 
vegetable  fiber"  is  more  specific 
than  "all  manufactures  of  ramie" 
and  other  vegetable  fibers.  IT.  S.  v. 
Rosenberg,  145  Fed.  343.  76  CCA  217. 
(4)  Braids  of  horsehair  held  dutia- 
ble by  similitude  as  braids  of  straw 
suitable  for  hats.  XT.  S.  v.  Rheims 
Co.,  175  Fed.  778,  99  CCA  360  [aff 
169  Fed.   662]. 

14.  Pushee  v.  U.  S..  166  Fed.  266 
[aff  168  Fed,  968,  86  CCA  172]  (when 
advanced  and  not  crude);  Von  Stade 
V.  Arthur,  28  F.  Cas.  No.  16,998,  IS 
Blatchf  251  ("bristles"  distinguished 
from   "hair  of  an   animal"). 

15.  See    cases   infra   this   note, 
[a]    Bmshas     and     hrrtmns      (1 ) 

Brushes  of  twigs  In  bundles  bound  at 
one  end  are  whisk  brooms.  XT.  S.  ▼. 
Swedish  Produce  Co  4  Cust.  A.  831. 
(2)  A  round  wooden  stick  about 
eighteen  Inches  long  with  a  whisk 
effect  at  one  end  produced  by  small 
shavings  of  the  stick  turned  down 
and  bound  together  is  not  a  broom 
or  a  brush.  IT.  8.  v.  Sheldon,  4 
Cust.  A.  330.  (3)  The  term  "brush- 
es" does  not  Include  so-called  pow- 
der puffs  which  are  composed  of  flat 
circular  pieces  of  woolen  cloth  with 
a  fuzzy  surface  and  are  useful  in 
applying  toilet  powder,  and  which, 
although  resembling  brushes  In  use, 
do  not  resemble  them  in  construc- 
tion. U.  S.  V.  Borgfeldt,  158  Fed. 
480. 

16.  See  cases  Infra  this  note. 

[a]  Bnttona. — (1)  Fancy  brass- 
plated  vest  buttons  set  with  imita- 
tion stones  are  "dress  buttons." 
Lent  V.  IT.  8.,  1  Chist.  A.  642.  (2) 
Buttons  made  of  glass  and  flsh 
scales  are  not  specially  provided  for 
under  the  act  of  1909.  Blumenthal 
V.  U.  S.,  6  Cust.  A.  327.  (3)  In  chief 
value '  of  paste.  IT.  8.  v.  Velth,  6 
Cust.  A.  304.  (4)  Button  molds  in- 
clude button  shanks.  Hermann  v. 
U.  Sj  163  Fed.  868,  83  CCA  50  [rev 
144  Fed.  707].  (5)  Parts  of  buttons 
and  button  molds  held  dutiable'  at 
the  rates  provided  for  "buttons"; 
and  not  as  manufactures  of  the  com- 
ponent material  of  chief  value.  Her- 
mann V.  IT.  S.,  153  Fed.  868.  83  CCA 
50  [rev  144  Fed.  707].  (6)  Collar 
and  cuff  buttons  of  metal  and  cellu- 
loid dutiable  as  "metal  buttons"  un- 
der the  act  of  1913.  Buss  v.  IT.  S.. 
6    Cust.   A.    192. 

17.  Daviea  V.  U.  8.,  116  Fed.  232 
(colored  catgut  is  not  a  manufac- 
ture); XT.  8.  V.  American  Express 
Co.,  «  Cust.  A.  36;  U.  8.  v.  Sheldon,  6 
Cust.  A.  421  (rope  or  cable  a  manu- 
facture  of   catgut). 

■trtngs  for  mnaleal  lastnuneats 
see   Infra  note    35. 

18.  See  cases  infra  this  note. 

[a]  Chin  and  mannfaotnrsa  tiiere* 
of.— (1)  wood  fiber  sheets.  Zinn  v. 
U.  S.,  71  Fed.  952.  (2)  Baskets  of 
straw,  willow,  rattan,  and  wood  lined 
with  silk.  IT.  S.  v.  ZInn,  2  Cust.  A. 
419.  (3)  ■  Willow  baskets.  Olle- 
shelmer  v.  U.  8.,  154  Fed.  167  [aff 
158  Fed.  977,  86  CCA  181].  (4)  Bas- 
kets of  twisted  hinokl  wood  shav- 
ings. Morlmura  v.  IT.  S.,  167  Fed. 
687.  (5)  Baskets  made  of  bamboo 
splits,  wistaria,  or  rattan.  Tuska 
T.  IT.  B.,  1  Cust.  A.  635.  (6)  Baskets 
of    wood,    stained,    dyed,    or    painted. 
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of  carbon;^'  cork;**  eorundum;"  downs  on -the 
skin,  dressed  and  not  suitable  for  use  as  millinery 
.ornaments;'^  fans  of  all  kinds,  except  common 
palm    leaf;^'    furs;**    grass    and    straw    maniifac- 


'V. 


Thomsen  v.  U.  S.,  2  Cust.  A.  37. 
(7)  Wood  shaving  roplngs.  U.  S.  v. 
Kronfeld,  7  Cust.  A.   93. 

19.  Perkins  Co.  v.  U.  S.,  180  Fed. 
936;  Evans  v.  San  Francisco,  107 
Fed.  110,  46  CCA  170;  Coles  v.  San 
Francisco,  100  Fed.  442,  40  CCA  478 
raff  93  Fed.  9B4]:  U.  S.  v.  Water- 
house,  1  Cust.  A.  3S3  (slack  or 
culm). 

aOk  Oudewlll  V.  U.  S.,  142  Fed. 
214  (ground  cork  dutiable  as  waste); 
King  V.  Smith,  14  F.  Os.  No.  7,806 
(unmanufactured);  U.  S.  v.  Johns- 
ManvlUe  Co.,  5-  CusL  A,  404;  Fenton 
V.  U.  S.,  1  Cust.  A.  B29  (cork 
floats  dutiable  as  manufacture  of 
cork). 

n.  Myers  v.  U.  .8.,  178  Fed.  462; 
Myers  v.  U.  S.,  163  Fed.  63,  89  CCA 
284  [aff  155  Fed.  502];  Myers  v.  U.  8., 
1  Cust.  A.  506  (all  holding  ground  co- 
rundum dutiable  by  similitude  to 
emery). 

as.  Morlmura  v.  IT.  8.,  6  Cust  A. 
183.  7  Cust.  A.  378  (skins  of  chicks 
and  ducklings  with  head  and  feet 
attached,  stuffed  with  cotton,  fitted 
with   bead   eyes,   and    wired). 

flS.     See   cases   infra   this   note. 

[a]  Tamt. — (1)  Tissue  paper.  tJ, 
S.  V.  Mason,  2  Cust.  A.  236. 
Of  wood  and  silk  embroidered. 
B.  V.  Harper,  2  Cust.  A.  101.  (8) 
Of  paper  from  four  feet  In  diameter 
to  toy  slse.  Downing  v.  U.  S.,  141 
Fed.  490.  (4)  Embroidered  fans. 
U.  B.  V.  Quong  Lee.  173  Fed.  819. 
(6)  "Fans  of  all  kinds,  except  com- 
mon palm-leaf  fans,"  more  specific 
than  "articles  .  .  .  embroidered  .  .  . 
by  whatever  name  known."  U.  8.  v. 
Field,  7  Cust.  A.  430.  (6)  The  lan- 
guage of  the  act  of  1913  (38  St.  at 
L.  148  c  16  schedule  N  par  349) 
"fans  of  all  kinds,  except  common 
palm-leaf  fans,"  means  that  all  fans 
except  common  palm-leaf  fans  are 
dutiable  under  that  paragraph,  even 
though  they  may  respond  also  to  the 
description  of  some  other..  U.  8.  v. 
Field,    7   Cust.  A.   430. 

M.    See  cases  Infra  this  note. 

[a]  lor. — (1)  Defined.  Revlllon 
Frires  v.  U.  8.,  2  Cust.  A.  209  (holdi 
ing  pony  skins  to  be  dressed  fur 
skins).  (2)  Thibet  furs  dressed  In 
the  skin,  made  Into  coats  and  sep- 
arated. Mavtner  v.  U.  S.,  84  Fed. 
156.  (3)  Chinese  goat  skins,  tanned 
with  the  hair  on.  Seeberger  v. 
Sohleslnger,  152  V.  i8.  581,  14  SCt 
729,  38  L.  ed.  660.  (4)  Pieces  of  fur 
temporarily  sewed  together.  Fleet 
V.  U.  8.,  148  Fed.  336.  (5)  Dressed 
goose  skins  with  the  down  on.  Her- 
skovltz  V.  U.  S.,  180  Fed.  631.  (6) 
Goose  skins  with  down  and  feathers 
removed.  Gross  v.  U.  S.,  1  Cust.  A. 
821.  (7)  "Beaver  strips"  consisting 
of  rabbit  fur  and  woolen  cloth,  fur 
component  of  chief  value.  Hermann 
v.  U.  a,  146  Fed.  843  [aff  154  Fed. 
198,  83  CCA  179];  Hermann  v.  U.  S., 
141  Fed.  486.  (8)  Silk  trimmed  fur 
hats.  Leon  Rhelms  Co.  v.  U.  8.,  164 
Fed.  969  [aff  160  Fed.  926,  88  CCA 
107].  (9)  Fox  skins  dressed,  dyed, 
and  pointed.  U.  S.  v.  Hartwig,  2 
Cust  A.  267.  (10)  Plates,  linings, 
and  crosses.  Carlowltz  v.  U.  S.,  2 
Cust  A.  172.  (11)  Sealskin  In  nat- 
ural shape,  but  dressed  and  repaired. 
U.  S.  V.  Burkhardt,  2  Cust  A.  177. 
(12)  Pieces  of  dressed  dogskin  sewed 
into  mats.  Allum  y.  U.  S.,  4  Cust. 
A.  382.  (13)  Pieces  of  dressed  sheep- 
skin sewed  into  rugs:  U.  S.  v. 
Richter,    2   Cust   A.    167. 

SS.    See  cases  Infra  this  note. 

[a]  Ibnvfaetiirss  of  grass  and 
•tntw.— (1)  Commodities  included  In 
"manufactures  of  grass."  Bayers- 
dorfer  v.  U.  S.,  171  Fed.  286  [aff  In 
part  175  Fed.  969,  99  CCA  449] 
(bleached   or    dried    grasses    for   or- 


namental purposes).  (2)  Slippers 
composed  In  chief  value  of  straw. 
Brown  v.  U.  S.,  6  Cust  A.  398.  (3) 
Mats  of  braids  of  straw  sewed  to- 
gether with  cotton.  Akawo  v.  U.  S., 
6  Cust  A.  379.  (4)  Shlda  baskets, 
composed  of  vegetable  fiber  derived 
from  ferns,  are  not  dutiable  by 
similitude,  as  manufactures  of 
grass,  etc  Butler  v.  U.  8.,  181  Fed. 
402. 

98.    See  cases  infra  this  note. 

[a]  aalr  oloth. — (1)  "Hair  press 
cloth"  is  not  limited  to  fabrics  com- 
posed of  the  same  material  (horse- 
hair) as  the  other  articles  enumerat- 
ed in  paragraph.  Caldwell  v.  U.  S., 
141  Fed.  487.  (2)  Bindings,  braids, 
and  buttons  made  of  mohair.  Dleck- 
erhoff  v.  Miller,  98  Fed.  651,  35  CCA 
526.  (3)    Women's    and    children's 

dress  goods  manufactured  of  hair. 
Falconer  v.  Miller,  93  Fed.  666,  36 
CCA   628. 

B7.    See  cases  infra  this  note. 

[a]  Hats  (1)  made  of  palmetto 
leaf,  not  hats  of  straw  chip  or  grass 
within  the  act  of  1824.  U.  S.  v. 
Goodwin,  26  F.  Cas.  No.  16,229,  4 
Mason  128.  (2)  Plateaux,  flat  circu- 
lar bodies  of  straw  braids  for  mak- 
ing hats,  are  dutiable  as  manufac- 
tures of  straw  suitable  for  making 
or  ornamenting  hats  under  the  act 
of  1890  (U.  S.  V.  Bacharach,  92  Fed. 
990,  35  CCA  139;  Worthington  y.  U. 
S.  86  Fed.  118),  (3)  and  as  un- 
trlmmed  straw  hats  under  the  act  of 
1897  (Schlff  V.  U.  S.,  2  Cust  A.  89). 
(4)  Hats  composed  of  horsehair  held 
dutiable  by  similitude  as  straw  hats. 
Wanamaker  v.  U.  S.,  169  Fed.  664 
trev  on  other  grounds  175  Fed.  900, 
99  CCA  390];  Rhelms  Co.  v.  U.  8., 
169  Fed.  662  [aff  175  Fed.  778,  99 
CCA  350].  (5)  Untrimmed  hats  of 
imitation  horsehair  are  dutiable  by 
similitude  as  untrimmed  hats  of 
straw  under  the  act  of  1897.  Coch- 
ran V.  U.  S.,  180  Fed.  955.  (6)  Hats 
of  straw  trimmed  with  silk  held  not 
dutiable  as  trimmed  straw  hats. 
Schmitt  V.  U.  a.,  6  Cust.  A.  312.  (7) 
Hats  of  straw  trimmed  with  silk, 
silk  chief  value  on  some,  are  dutiable 
as  straw  hats  under  the  act  of  1909. 
The  phrase  "composed  wholly  or  In 
chief  value  of  straw"  relates  to  hats 
— not  to  hats  untrimmed  or  to  hats 
trimmed.  The  entirety  is  not  always 
to  be  considered  in  ascertaining 
chief  value.  U.  8.  v.  Lord.  4  (hist 
A.  322.  Compare  Leon  Rhelms  Co. 
v.  U.  S.,  154  Fed.  969  [aff  160  Fed. 
926,  88  CCA  107]  (holding  differ- 
ently under  different  wording  in  the 
act  of  1897).  (8)  Hat  and  trim- 
mings as  entity.  Aitken  v.  U.  S..  6 
Cust  A.   232. 

98.  Comey,  «tc.,  Co.  v.  V.  S.,  4 
Cust  A.  286.  Compare  (jomey,  etc, 
Co.  v.  U.   8.,   2  Cust  A.  632. 

99.  See    cases    Infra    this    note. 

,  [a]  iBdl*  mhber  aad  mamifao- 
tnres  thareof^^d)  India  rubber  tub- 
ing. U.  S.  V.  Simon,  84  Fed.  154. 
(2) 'Tennis  balls  of  wool  and  rub- 
ber. U.  S.  V.  Slasenger,  113  Fed. 
524;  Slazenger  v.  U.  S.,  91  Fed.  617. 
(3)  Toy  balloons.  Vanacker  v.  See- 
berger, 40  Fed.  67.  (4)  Webbings  of 
cotton,  silk,  and  India  rubber.  U. 
S.  v.  Shattuck,  69  Fed.  454,  8  CCA 
176  raff  54  Fed.  365].  (5)  Dress 
shields  of  cotton  and  India  rubber. 
Riley  v./U.  8.,  66  Fed.  741.  (6)  In- 
dia rubber  bags.  Paturel  v.  Robert- 
son, 41  Fed.  329  [app  dlsm  140  U.  S. 
69B  mem,  11  SCt  1027  mem,  35  L.  ed. 
603  mem].  (7)  Dental  rubber. 
Junge  V.  Hedden,  146  U.  S.  233,  13 
SCt  88,  36  L.  ed.  953  [aff  37  Fed. 
197].  (8)  Webbing  of  India  rubber, 
wool,  and  cotton.  Beard  v.  Nichols, 
120  U.  S.  260,  7  SCt  648,  30  L.  ed. 
652    [aff  7   Fed.   679].      (9)   Webbing 


tures;**  hair  cloth;**  hats  of  straw;"  hatters' 
plush;"  india  rubber,  and  manufactures  thereof;** 
ivory,  or  manufactures  thereof;"  jewelry  and  pre- 
cious stones;'*  leather,  and  manufactures  thereof;** 
of  ,  India  rubber,  silk,  and  cotton. 
Arthur  V.  Davles,  96  U.  S.  135,  24  L. 
ed.  810  (suspenders  and  braces); 
Faxon  v.  Russell,  8  F.  (3as.  No.  4,707 
[rev  on  other  grounds  164  U.  8.  644. 
14  SCt  1201,  38  L.  ed.  1091].  (10) 
Shoes  made  of  India  rubber.  Law- 
rence V.  Allen.  7  How.  (U.  S.)  785, 
12  L.  ed.  914.  (11)  Rubber  sponges. 
Alfred  H.  Smith  Co.  v.  U.  S.,  143 
Fed.  691  [aff  149  Fed.  1022  mem,  79 
CCA  631  mem]..  (12)  Braids  of  cot- 
ton and  rubber,  rubber  chief  value. 
Horrax  v.  U.  S.,  167  Fed.  626,  93  (X:A 
22.  (13)  Cotton  and  rubber  dress 
shields,  rubber  chief  value.  Darling- 
ton V.  U.  8.,  138  Fed.  716.  (14)  Rub- 
ber recoil  pads.  Schoverllng  v.  U. 
S.,  142  Fed.  302.  (15)  Balata  belt- 
ings of  balata  and  cotton.  Robins 
V.  U.  8.,  1  Cust  A.  262.  (16)  "India 
rubber,  crude,"  includes  balata. 
Earle  v.  U.  8.,  1B3  Fed.  773.  (17) 
"Crude"  defined.  Magee  v.  U.  S.,  4 
Cust.  A.  443  (scraps  of  used  and  of 
new  rubber).  (18)  India  rubber  re- 
covered from  scrap  or  refuse.  U.  8. 
V.  Mlchelln  Tire  (fo.,  1  Cust  A.  618. 
(19)  Fountain  pen  barrels.  Schra- 
der  V.  U.  S.,  2  Cust.  A.  410.  (20) 
Parts  of  fountain  pen.  Schrader  v. 
U.  S.,  4  Chist  A.  100.  (21)  Water- 
proof cloth  in  chief  value  of  rubber. 
Kenyon  Co.  v.  U.  S.,  4  Cust  A.  »44. 
(22)  Belting  of  cotton  and  India  rub- 
ber. Nairn  Linoleum  Co.  v.  U.  S~  4 
Cust   A.    394. 

30.  Robertson  v.  Qerdan,  132  TJ. 
S.  454,  10  SCt  119,  33  L.  ed.  403 
(holding  that  pieces  of  ivory  used 
for  keys  for  pianos  and  organs  and 
sold  for  that  purpose  are  dutiable 
as  manufactures  of  Ivory  and  not 
as  musical  instruments);  In  re  Qer- 
dau,  64  Fed.  143  (elephants'  tuaks 
sawed  Into  pieces  of  various 
lengths). 

31.  See  cases  infra  this  note, 
[a]     Jewelry  and  pieelona  stones. 

— (1)  The  word  "Jewelry"  is  ordi- 
narily used  as  including  articles  of 
personal  adornment,  and  further  Im- 
ports that  the  articles  are  of  value 
in  the  community  where  they  are 
used.  Imitation  Jewelry  as  used  In 
the  tariff  act  need  not  necessarily 
be  a  counterfeit;  that  is,  it  need  not 
be  an'  exact  simulation  of  a  particu- 
lar  article   which    it   is   intended    to 


take  the  place  of,  for  if  by  a  prop- 
er arrangement  of  parts  an  article 
is  produced  bearing  a  general  re- 
semblance to  real  jewelry  orna- 
ments, and  for  similar  uses.  It  may 
fairly  be  called  Imitation  Jewelry. 
Robbins  v.  Robertson,  33  Fed.  709. 
(2)  Jewelry  may  be  useful  as  well 
as  ornamental,  but  not  all  articles 
of  personal  adornment  are  Jewelry. 
American  Bead  Co.  v.  U.  8.,  7  Cust 
A.  18.  (3)  Jewelry  implies  work  in 
metal;  cheapness  Is  not  determina- 
tive. Kraemer  v.  U.  8.,  6  Cust.  A. 
470.  (4)  The  phrase  "all  articles 
commonly  or  commercially  known  as 
Jewelry"  Includes  articles  provided 
for  eo  nomine.  Cohn  v.  U.  S.,  4 
Cust.  A.  378  (thus  classifying  pins. 
chains,  and  other  articles).  -  (5) 
Whether  an  article  Is  Jewelry  is  a 
question  of  fact.  Wolff  v.  U.  8.,  2 
Cust  A.  11  (holding  cheap  necklaces, 
chains,  hatpins,  etc.,  of  various 
forms  and  material,  to  be  Jewelry 
upon  findings  of  the  board  of  gen- 
eral appraisers).  (6)  "Precious 
stones"  defined.  U.  S.  v.  Lorsch,  172 
Fed.  277  (holding  small  pieces  of 
agate,  garnet,  etc.,  cut  as  settings 
to  be  "precious  stones  advanced"). 
(7)  "Diamonds;  miners',  glasiers'  and 
engravers'  diamonds  not  set,  and 
diamond  dust  or  bort  and  Jewels  to 
be  used  In  the  manufacture  of 
watches  or  clocks,"  does  not  exempt 
from   duty   diamonds   except   of    the 
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classes  enumerated.  The  word  "dia- 
monds," beginning^  the  paragraph 
quoted,  is  designated  merely  as  a 
headiUK.  and  should  be  read  as 
though  toUowed  by  a  colon.  Keck 
T.  U.  S:,  172  U.  S.  434,  19  SCt  264.  43 
L.  ed.  SOS;  U.  S.  v.  Frankel,  88  Fed. 
186.  (8)  Loose  pearls  drilled  and  un- 
assorted (Tiffany  v.  U.  S.,  105  Fed. 
7«6,  112  Fed.  672,  50  CCA  419),  (9) 
and  such  pearls  matched  and  tempo- 
rarily strung  or  ready  for  stringing 
as  a  necklace  (U.  S.  v.  Citroen,  223 
U.  S.  407,  32  SCt  269,  56  U  ed.  486 
[reviewing  cases,  aft  166  Fed.  693, 
92  CCA  365,  and  overr  Tiffany  v.  U. 
S..  103  Fed.  619];  U.  S.  v.  Tiffany, 
172  Fed.  300  [aff  178  Fed.  1006,  101 
CCA  665];  Nereshelmer  t.  U.  S., 
136  Fed.  86,  68  CCA  664),  are  duti- 
able either  directly  or  by  similitude 
as  "pearls  in  their  natural  state,  not 
strung  or  set."  (10)  Half  pearls, 
consisting  of  the  better  part  of  the 
true  pearl,  from  which  blemishes  or 
flaws  have  been  removed  by  sawing 
or  splitting,  and  which  are  not  adapt- 
ed for  stringing,  but  are  chiefly  used 
for  Jewelry  settings,  are  dutiable  by 
similitude,  as  pearls  in  their  natural 
state,  not  strung  or  set.  U.  S.  v. 
Hahn,  135  Fed.  349,  68  CCA  130  [aff 
131  Fed.  1000].  (11)  Precious  stones 
cut  but  not  set  include  by  similitude 
articles  such  as  paper  cutters,  pa- 
per weights,  knife  handles,  and  pen- 
cil or  pen  holders  or  handles  made 
wholly  or  chiefly  of  agate  or  onyx 
(Habn  v.  U.  S.,  121  Fed.  152,  100 
Fed.  C36,  40  CCA  622  [rev  91  Fed. 
755]),  (12)  but  not  cut  pieces  of 
agate  used  as  scale  bearings  (U.  S. 
V.  I-orsch,  158  Fed.  398,  86  CCA  34 
[rev  152  Fed.  591];  Smith  v.  Com- 
puting Scale  Co.,  147  Fed.  890).  (13) 
Chatelaine  purses  of  metal  gilded  or 
plated  and  set  with  imitation  pre- 
cious stones.  Steinhardt  v.  U.  S., 
148  Fed.  512.  (14)  Opal  balls,  rock 
crystal  rondelles.  and  beads  classi- 
fied as  "precious  stones."  U.  S.  v. 
American  Gem.  etc.,  Co.,  142  Fed. 
283.  (15)  Rock  crystal  intaglios, 
painted,  held  dutiable  as  precious 
stones  under  the  act  of  1897.  U.  S. 
V.  Benedict,  145  Fed.  914,  76  CCA 
446.  (16)  Merchandise  invoiced  as 
spar  prisms  is  neither  rock  crys- 
tal nor  agate  within  the  act  of  1909. 
U.  S.  V.  Bausch.  6  Cust.  A.  416.  (17) 
Sapphires  for  electrical  bearings 
held  dutiable  as  "articles  composed 
of  earthy  or  mineral  substances." 
U.  8.  V.  Oeneral  Electric  Co.,  4  Cust. 
A.  287  [overr  in  effect  U.  S.  v.  Amer- 
ican Express  Co.,  147  Fed.  894].  (18) 
Hatpins,  hairpins,  breastpins,  buck- 
les, and  other  similar  ornaments 
adapted  for  personal  adornment,  and 
composed  of  base  metal,  in  imita- 
tion of  precious  metals  and  other- 
wise, some  being  set  with  imitation 
precious  stones,  are  held  "articles 
commonly  known  as  Jewelry."  Ba- 
der  V.  U.  S.,  116  Fed.  641.  (19)  Imi- 
tations of  pearls,  made  of  paste  or 
glass,  and  mounted  on  wires,  used 
for  Jewelry  or  ornamental  purposes, 
are  dutiable  as  "imitations  of  pre- 
cious stones  not  set."  Lorsch  v.  U. 
S.,  119  Fed.  476  [app  dlsm  134  Fed. 
1022  mem,  67  CCA  680  mem].  (20) 
Paste  cameos,  in  imitation  of  shell 
cameos,  which  imitate  certain  de- 
scriptions of  precious  stones,  are 
dutiable  as  Imitation  precious  stones. 
U.  S.  V.  Goldberg,  189  Fed.  706. 
(21)  "Imitations  of  precious  stones" 
covers  imitatiifti  whole  and  half 
pearls,  including  such  as  have 
been  strung  on  wire  for  pur- 
poses of  manufacture.  U.  S.  v. 
Weinberg,  139  Fed.  1006.  (22) 
Imitation  precious  stones  not  "orna- 
mented or  decorated,"  although  .  In- 
erusted  as  a  part  of  the  Imitation. 
U.  S.  V.  Downing,  139  Fed.  165  [aff 
144  Fed.  1022,  73  CCA  42].  (23) 
The  provision  for  Imitation  precious 
stones  not  exceeding  an  inch  in  "di- 
mensions" does  not  exclude  stones 
exceeding  an  inch  in  a  single  dimen- 
sion. To  be  excluded  they  must  ex- 
ceed  an    in<ih   in  more   than   one  di- 


rection. Lorsch  V.  U.  S.,  146  Fed. 
379,  76  CCA  661  [mod  135  Fed.  2n]. 
(24)  Jet  goods  and  imitation  Jet 
goods  are  not  Jewelry.  Wolff  v.  U. 
S.,  7  Cust.  A.  166:  U.  S.  V.  Sheldon,  2 
Cust  A.  283;  U.  S.  v.  Beirle,  1  Cust. 
A.  467.  (25)  "Composed  of  gold  or 
platinum"  in  same  paragraph  quali- 
fies only  the  immediate  antecedent 
"mesh  bags  and  purses."  U,  S.  v. 
Massce,  6  Cust.  A.  396;  U.  S.  v.  Quth- 
man,  3  Cust.  A.  276;  U.  S.  v.  Cohn, 
3  Cust.  A.  273.  (26)  Parts  of  mesh 
bags  composed  of  silver.  Hensel  v. 
U.  S.,  3  Cust.  A.  117  (holding  that 
"composed  of  silver"  in  the  act  of 
1909  [36  St.  at  L.  11  c  6  schedule 
M  par  448_]  relates  solely  to  "metal 
mesh").  TO  same  effect  American 
Bead  Co.  v.  U.  S.,  7  Cust.  A.'  18; 
Mamluck  v.  U.  S.,  6  Cust.'  A.  656; 
V.  S.  v.  Guthman,  3  Cust.  A.  276. 
(27)  Sterling  sliver  necklets  set 
with  pearls  and  marquisettes.  U.  S. 
v.  Cohn,  3  Cust.  A.  273.  (28)  Brooch- 
es in  chief  value  of  glass.  U.  S.  v. 
Guthman,  supra.  (29)  Neck  chain 
clasps  of  brass.  U.  S.  v.  -Goldberg, 
3  Cust.  A.  282.  (30)  Brooches  in 
chief  value  of  brass  or  gilt  and  set 
with  imitation  precious  stones. 
Guthman  v.  U.  S.,  3  Cust.  A.  286. 
(31)  Brooches,  earrings,  and  laval- 
li6res  of  brass,  gold,  or  silver,  plat- 
ed or  washed,  and  set  with  stones, 
imitation  or  precious.  Cohn  v.  U.  S., 
3  Cust.  A.  288.  (32)  ImitaUon  pre- 
cious stones  with  metal  rings  at- 
tached held  dutiable  as  jewelry.  U. 
S.  v.  American  Bead  Co.,  3  Cust.  A. 
609.  (S3)  Imitation  amber  was  Jew- 
elry under  the  act  of  1909,  but  not 
under  the  act  of  1913.  American 
Bead  Co.  v.  U.  S.,  7  Cust.  A  161. 
(34)  Plated  rope  chain  for  watch 
chains  are  parts  of  Jewelry.  U.  S. 
v.  Massce,  2  Cust.  A.  39,  6  Cust.  A. 
396.  (35)  Necklace  clasps  of  base 
metal  set  with  imitation  precious 
stones,  and  watch  chain  compasses 
of  metal  and  glass,  suitable  for  use 
in  the  manufacture  of  Jewelry  under 
the  act  of  1913.  Mamluck  v.  U.  Q., 
6  Cust.  A.  656.  (36)  Gold-plated 
lace  pins,  when  Jewelry.  Altman  v. 
U.  S.,  6  Cust.  A.  296;  U.  S.  v. 
Strauss,  4  Cust.  A.  386;  U.  S. ,  v. 
Flory,  4  Cust.  A.  87.  (37)  "Washed" 
and  "covered"  used  with  "plated"  out 
of  abundant  caution  and  not  to  limit 
"plated."  Tuska  v.  U.  S.,  6  Cust  A. 
606.  (38)  Brooches  and/'Pins  of  base 
metal  with  artificial  rose  in  center, 
necklaces  of  glass  beads  on  cotton 
string  with  brass  clasp,  and  cellu- 
loid bracelets  worn  by  children  are 
dutiable  as  Jewelry.  U.  S.  v.  Krae- 
mer,  6  Cust  A.  294.  (39)  So  are 
bead  bracelets  for  children.  U.  S. 
V.  Bernard,  6  Cust  A.  202.  (40) 
In  the  expression  of  the  act  of 
1913  (38  St  at  L.  114  c  16  schedule 
N  par  366),  "articles  valued  above 
20  cents  per  dozen,  designed  to  be 
worn  on  apparel  or  carried  on  or 
about  or  attached  to  the  person," 
the  words  "designed  to  be"  mean 
something  more  than  susceptible  of 
being.  By  the  use  of  the  word  "de- 
signed" it  must  be  assumed  that 
congress  intended  to  include  only 
such  articles  as  were  peculiarly  and 
specially  fitted  for  being  carried  on 
or  about  the  person  and  devoted  to 
such  use.  U.  S.  v.  Faber,  7  (^st. 
A.  406.  (41)  Prorepel  lead  pencils 
designed  to  be  worn  on  apparel  or 
carried  on  or  about  or  attached  to 
the  person  are  "like  articles"  to 
those  enumerated  in  the  act  of  1913 
(38  St  at  L.  114  c  16  schedule  N 
par  356).  Hensel  v.  U.  S.,  6  Cust 
A  162:  Gallagher  v.  U.  S.,  6  Cust  A. 
105.  (42)  So  are  rosaries,  in  chief 
value  of  silver-plated  metal,  upon 
the  particular  record.  U.  S.  v.  Amer- 
ican Bead  Co.,  7  Cust  A.  132.  Com- 
pare U.  S.  V.  Malhami,  7  Cust.  A.  176 
(holding  that  the  court, does  not  Ju- 
dicially know  that  rosaries  are  not 
"designed  to  be  worn  on  apparel  or 
carried  on  or  about  or  attached  to 
the  person").  (43)  And  brass-bound 
memorandum      books      with      brass- 


capped  lead  pencils  to  be  carried 
separately  if  desired,  metal  powder 
boxes,  puff  boxes,  eyebrow  pencil 
cases,  and  lipstick  boxes,  as  vanity 
articles.  Rumpp  v.  U.  S.,  7  Cust.  A. 
203.  (44)  Also  cigar  lighters  by  vir- 
tue of  the  clause  applying  the  high- 
est of  two  or  more  rates.  Blschoff 
V.  U.  S.,  7  Cust.  A.  138.  (45)  "Dress 
buttons''  defined.  Lent  v.  tJ.  S.,  1 
Cust.  A.  642  (holding  brass-plated 
vest  buttons  set  with  imitation 
stones  to  be  dress  buttons).  (46) 
"Imitation  pearl  beads"  is  more  spe- 
cific than  "imitation  pearls."  Cohn 
V.  U.  S.,  6  Cust.  A.  839;  Lorsch  ▼. 
U.  S.,  5  Cust.  A.  93.  (47)  Bead  neck- 
laces are  not  Jewelry.  American 
Bead  Co.  v.  U.  8.,  7  (^st.  A.  18, 
161.  (48)  Reconstructed  rubies  for 
use  only  as  jewels  for  watches  are 
dutiable  as  watch  Jewels.  U.  S.  v. 
Elgin  Nat  Watch  Co.,  5  Cust  A. 
336.  (49)  Opals  having  one  surface 
cut  and  polished,  and  not  shown  to 
be  "rough  or  uncut,  and  not  advanced 
in  condition  or  value  from  their 
natural  state  by  cleaving,  splitting, 
cutting,  or  other  process"  are  dutiabre 
as  "other  precious  stones  and  semi- 
precious stones,  cut  but  not  set,  and 
suitable  for  use  in  the  manufacture 
of  Jewelry."  Wells  v.  U.  S.,  7  Cust 
A.  346.  (50)  Cameo  not  a  precious 
stone  and  earthenware  molded  In 
Imitation  of  cameos  is  not  dutiable 
as  "imitation  precious  stones." 
Wedgwood  V.  U.  S.,  7  Cust  A.  434. 
(61)  In  the  last  sentence  of  the  act 
of  1913  (38  St  at  L.  149  c  16  |  1 
schedule  N  par  356)  the  words  "sep- 
arate or  in  strips  or  sheets'.'  are 
not  words  of  limitation  inserted  to 
narrow  the  scope  of  the  sentence, 
but  words  of  amplification  to  malOB 
certain  that,  whether  imported  in 
the  form  of  strips  or  sheets  or  as 
separate  entities  cut  therefrom, 
stampings,  galleries,  mesh  and  other 
materials  of  metal  capable  of  such 
forms  should  not  escape  the  duty 
prescribed  by  the  paragraph.  Frencn 
Import  Co.  V.  U.  S.,  7  Cust.  A.  460 
(holding  foxtail,  rope,  tombac,  and 
snake  chain  dutiable  as  materials 
for  use  In  the  manufacture  of  Jew- 
elry and  not  as  metal  articles). 

39.     See    cases  >lhfra   this   note. 

[a]  laeather  and  maavfaetim* 
tlisreof, — (1)  "Schmaschen"  gloves. 
In  re  Holzmalster,  61  Fed.  646.  (2) 
"Embroidered  gloves  with  mors 
than  three  single  strands  or  cords" 
interpreted.  Werthelmer  v.  U.  8.,  77 
Fed.  600  [overr  Werthelmer  v. 
U.  S..  73  Fed.  296.  19  CCA  50* 
(aff  68  Fed.  186)].  (3)  Gloves 
"stitched  or  embroidered  with  morb 
than  three  single  strands  or  corded' 
interpreted.  U.  S.  v.  La  Fe*ra,  171 
Fed.  297  [aff  178  Fed.  1006  mem,  101 
CCA  665] ;  U.  S.  v.  Trefousse,  164 
Fed.  1006,  88  CCA  679  [aff  144  Fed. 
708];  U.  S.  V.  Robinson,  124  Fed. 
1018:  U.  S.  V.  Werthelmer,  4  Cust. 
A.  338;  U.  S.  v.  Germain,  3  C^ust  A. 
321;  U.  S.  V.  Werthelmer,  2  Ousi.  A. 
464;  Carson  v.  U.  S.,  2  Cust  A.  105: 
U.  8.  V.  Perkins,  1  (Mst.  A.  328; 
V.  a.  V.  Spielmann,  1  Cust  A.  279. 
(4)  Embroidered  leather  gloves. 
Field  V.  U.  S.,  6  Cust  A.  477;  Alt- 
man  V.  U.  S.,  5  Cust.  A.  412.  (6) 
The  provision,  "in  addition  to  thia 
foregoing  rates  there  shall  be  paid 
the  follovMng  cumulative  duties," 
Justifies  the  imppsition  of  more  than 
one  of  said  "cumulative  duties"  In 
addition  to  the  rates  applicable  bjr 
virtue  of  the  preceding  provisions 
for  gloves.  Douillet  v.  TJ.  S.,  133 
Fed.  1007.  (6)  In  determlTilng  the 
length  of  gloves  for  duty  purposes 
slight  accidental  excesses  over  the 
lengths  mentioned  in  the  law  may 
be  disregarded.  U.  S.  v.  Mayer,  164 
Fed.  906  [aff  175  Fed.  983,  99  CCA 
636].  (7)  "Skins  for  morocco"  is 
not  limited  to  goatskins,  but  in- 
cludes also  certain  sheepskins  known 
as  "New  Zealand  basils,"  or  "Cape 
sheepskins."  Helmrath  v.  U.  S.,  125 
Fed.  634.  (8)  "Boots  and  shoes  made 
of  leather"   is  applicable,  in  the  ab- 
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matches;"    mother-of-pearl    manufaotnres;'*    mo-  [  etc.,  of  whatever  yarns,  threads,  or  filaments  com- 
sical   instruments   and  parts ;•»   ornaments,  braids,  |  posed;*'  paintings  in  oil  or  water  colors;**  papier- 


sence  of  any  restrictive  words,  to 
all  shoes  made  of  leather,  notwith- 
standing the  fact  that  other  materi- 
als are  used  In  greater  quantity: 
and  Chinese  shoes  manufactured 
from  various  materials,  including 
leather,  cotton,  silk,  thread,  and  felt, 
but  of  which  leather  is  the  compo- 
nent material  of  chief  value,  are 
dutiable    under    such    paragraph.      In 

■  re  Wise,  B3  Fed.  443.  (9)  Leather, 
cut  uniform,  twenty-eight  inches  in 
width  and  from  thirty-two  to  thirty- 
six  Inches  in  length,  having  on  one 
side  an  embossed  pattern  In  silver 
and  other  colors,  and  designed  to  be 
cut  and  used  In  making  dress  trim- 

«  mlngs,  pocketbooks,  and  other  fancy 
articles,  held  dutiable  under  the  act 
of  1894  as  leather  not  specially  pro- 
vided for.  U.  S.  v.  Naday,  98  Fed.  421, 
•39  CCA  124  [aS  92  Fed.  140].  (10) 
But  Chinese  shoes,  silk  or  cotton 
chief  value,  held  dutiable  as  manu- 
factures of  the  chief  material. 
Swayne  v.  Hager,  37  Fed.  780,  13 
.fiawy.  618  [rev  on  other  grounds  149 
U.  8.  242,  13  set  841,  87  L.  ed.  719]. 
(11)  Japanned  skins  used  for  up- 
pers held  dutiable  as  "dressed  upper 
.leather.  Including  .  .  .  lapanned 
leather."  U.  S.  v.  Bittel,  IBB  Fed. 
6S4  raff  4  CCA  680].  (12)  Leather 
watch  guards,  mounted  with  cheap 
miniature  bits,  stirrups,  etc.,  In- 
tended to  be  worn  by  horsemen,  are 
not  'Particles  commonly  known  aa 
Jewelry,"  but  are  dutiable  as  man- 
Wfactures  of  leather.-  Veil  v.  U.  S., 
128  Fed.  471.  (13)  Hides  of  the  mud 
buffalo  of  the  Straits  Settlements 
held  dutiable  as  hides  not  specially 
provided  for.  U.  S.  v.  Winter,  134 
Fed.  841.  67  CCA  487.  (14)  Mixed 
bides  and  skins,  separated  by  expe- 
.rienced  weighers  to  determine  clas- 
sification proper.  U.  S.  v.  Helmrath, 
146  Fed.  36,  75  CCA  361.  (IB) 
"Hides  of  cattle"  refers  to  hides  of 
(domesticated  animals  of  the  bovine 
apecles  and  includes  that  of  the  East 
India  buffalo.  U.  S.  v.  SchmoU,  154 
Fed.  734  [aff  157  Fed.  1005,  86  CCA 
679  (certiorari  den  209  U.  S.  648,  Z8 
set  758,  52  L.  ed.  »20)];  Rossbach  y. 
V.  S.,  118  Fed.  781  [aft  122  Fed. 
1020,  57  CCA  678].  (16)  Singapore 
buffaloes  are  not  "cattle,"  because 
they  are  not  domesticated,  and  their 
hides   are    therefore   not    within    the 

firovision  for  hides  of  "cattle."  Fur- 
hermore,  the  presence  in  the  same 
paragraph  of  a  drawback  provision 
with  respect  to  leather  indicates  an 
intention  to  include  therein  only 
.  .euch  hides  as  can  be  tanned  into 
leather,  a  use  to  which  the.se  Singa- 
pore hides  are  not  susceptible.  IT. 
S.  V.  Wadlelgh,  172  Fed.  169  [aff  178 
Fed.  1007,  101  CCA  666].  (17)  Hides 
removed  abroad  from  American  cat- 
tle exported  alive  are  dutiable  as 
hides  of  cattle.  Buachoff  v.  U.  S., 
1  Cust.  A.  338.  (18)  TJnComroon  Im- 
purities in  hides  are  allowed  for  aa 
tare.  Shallus  v.  U.  S.,  1  Cust.  A. 
316.  (19)  "Rough  leather"  defined. 
U.  S.  V.  Robertson,  1  Cust.  A.  379 
(holding  leather  ready  for  use  In 
making  of  article  not  to  be).  (20) 
Unsplit  sealskins  tanned  but  not 
dressed  are  not  rough  leather, 
Kaufmann  v.  U.  S.,  5  Cust.  A. 
117.  (21)  "Belting  leather"  In- 
terpreted. U.  S.  V.  Kundtx,  6 
Cust.  A.  601.  (22)  Not  confined  to 
power  belts.  U.  8.  v.  Richards,  1 
Cust.  A.  537.  (23)  And  subject  to 
additional  duty  when  cut  ready  for 
final  use.  U.  S.  v.  Crabb,  3  Cust.  A. 
373;  U.  8.  v.  Dubled  Mach.  Co.,  8 
Cust.  A.  442.  (24)  "Qauffre  leather" 
defined.  Dejonge  v.  U.  B.,  3  Cust.  A. 
463;  U.  8.  v.  White,  2  Cust.  A.  80. 
(29)  "Diced"  leather  is  not  gauSre 
leather.  U.  S.  v.  Brown,  6  Cust.  A. 
212.  (26)  "aiove  leather"  is  more 
specific  than  "dressed  lambskins"  or 
"grain   leather."     Stiner  v.   U.   S.,   1 


Cust  A.  546.  (27>  "Saddlery"  is  in- 
applicable to  articles  such  as  cur- 
rycombs and  clippers  used  in  the 
care  of  horses  or  for  stable  equip- 
ment. Stone  V.  U.  S.,  2  Cust.  A.  46. 
(28)  "Grain  leather"  defined.  Hen- 
sel  V.  U.  S.,  7  Cust.  A.  388;  Bahnsen 
v.  U.  S.,  7  Cust.  A.  385;  Spalding  v. 
U.  S.,  3  Cust.  A.  S66.  (29)  "Dressed 
leather"  defined.  Sherrard  v.  U.  S., 
3  Cust.  A.  377.  (30)  Leather  straps 
for  picker  belts.  U.  S.  v.  Rlngk,  3 
Cust.  A.  3B3.  (31)  "Calfskins  tanned 
or  tanned  and  dressed,  not  specially 
provided  for,"  is  more  specific  than 
"grain  leather."  Knauth  v.  U.  S.,  4 
Cust.  A.  58.  (32)  "Split  leather"  as 
well  includes  both  finished  and  un- 
finished leathers.  Worsdell  v.  U.  S., 
2  Cust.  A.  270.  (33)  But  not  "skiv- 
ers." Tllge  V.  U.  S.,  2  Cust.  A.  129. 
(34)  Chamois  skins  (Invoiced  as 
glove  leather,  natural  dole,  and  white 
dole)  which  have  been  subjected  to 
a  special  treatment  to  fit  4hem  for 
use  as  glove  leather,  such  treatment 
being  shown  to  render  them  not 
adaptable  in  a  commercial  sense  to 
any  of  the  other  uses  to  which 
chamois  skins  are  commercially  put, 
are  dutiable  as  "glove  leathers"  and 
not  aa  "chamois  skins."  U.  8.  v. 
Stiner,  7  Cust.  A.  486  (the  act  of 
1913  [38  St.  at  L.  160  c  16  J  1  sched- 
ule N  par  869]).  (36)  Manufactures 
of  leather  or  parchment.  DInglestedt 
v.  U.  8.,  91  Fed.  112,  S3  CCA  896. 
(36)  Leathers  cut  to  form  as  fin- 
ished manufactures  with  distinct 
names  are  "manufactures  of  leath- 
er." Brunswick-Balke-CoUender  Co. 
V.  U.  8.,  7  Cust.  A.  1,  84  (cue  tips); 
Devoy  V.  U.  S.,  S  Cust.  A.  444  (book 
backs) ;  Tllge  v.  U.  S^,  3  Cust.  A.  97 
(hat  sweats).  (37)  Furniture  nails 
of  leather  and  metal,  leather  chief 
value,  held  dutiable  as  manufactures 
in  chief  value  of  leather.  Richard 
V.  U.  S.,  4  Cust.  A.  252.  (38)  Leath- 
er strips  for  automobile  treads.  Mi- 
chelln  Tire  Co.  v.  U.  S.,  5  Cust.  A. 
91;  U.  S.  V.  Dubled  Mach.  Co.,  3 
Cust.  A.  442.>  (39)  Chamois  or  cha- 
mois skin  cut  into  siies  and  scal- 
loped held  not  a  manufacture  of 
leather.  U.  S,  V.  American  Express 
Co.,  S  Cust.  A.  125.  (40)  Leather 
bags.  Stern  v.  U.  S.,  2  Cust,  A. 
405.  (41)  Chinese  shoes  or  slippers 
embroidered.  Lai  Ming  v.  U.  S.,  1 
Cust.  A.  6.  (42)  Traveling  "sets" 
may  apply  to  two  things.  U.  S.  v. 
Mark  Cross  Co.,  4  C^st.  A.  274 
(hand-bags,  etc.,  with  toilet  articles, 
etc.);  U.  S,  V,  Arnold,  4  Cust.  A. 
49  (manicure  sets).  (48)  "Perma- 
nently fitted  and  furnished"  Inter- 
preted. U.  S.  V.  Bartley,  5  Cust 
A.  249  (tourist  or  writing  cases). 
(44)  Leather  cases  fitted  with 
tools.  U.  8.  V.  Ovlngton,  2  Cust.  A. 
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33.  U.  8.  V.  Masson,  6  Cust.  A. 
77  (safety  matches  and  wind  match- 
es); United  Cigar  Stores  Co.  v.  U. 
S.,  4  Cust.  A.  66  (matches  with 
colored   sticks). 

34.  See    cases    infra    this    note, 
[a]    Kotliar-of^^MxL— (1)      Strips 

of  pearl,  commonly  called  "pearl 
scales"  or  "stock  pearl,"  chiefly  used 
for  knife  handles,  but  also  used  on 
fans,  opera  glasses,  button  hooks, 
and  for  inlaid  work,  are  dutiable  as 
"manufactures  of  mother-of-pearl, 
not  specially  provided  for,"  and  not 
as  "parts  of  knives,  wholly  or  part- 
ly manufactured."  U.  S.  v.  U.  8. 
Express  Co.,  94  Fed.  642.  (2) 
Mother-of-pearl  cut  and  designed 
for  knife  handles.  In  re  John  Rus- 
sell Cutlery  Co.,  56  Fed.  221.  (3)  ,  . 
Pearl  disks,  like  buttons  but  not  decorated 
pierced  with  holes,  are  held  not  du-  |  Fed.    483 


IBO  Fed.  608. 

35.  See    cases    infra    this    note, 
[a]     icnaloal       lutnuoaata       aad 

parts  thereof . — (1)  Defined.  U.  S. 
v.  Sears,  7  Cust.  A.  60  (holding 
triangle  to  be).  (2)  "Strings  for 
musical  instruments"  interpreted. 
Fischer  v.  U.  8.,  6  Cust  A.  301 
(catgut);  Richard  v.  U.  S.,  3  Cust. 
A.  306  (catgut).  (3)  Unfinished 
parts  suitable  for  no  other  use. 
Richard  v.  U.  8.,  4  Cust  A.  470 
(violin  finger  boards,  necks,  pegs 
and  bridges);  U.  S.  v.  Lyon. '4  Cust. 
A.  438  (violin  and  viollncello  necks 
and  hollow  cylindrical  pieces  of 
wood  and  Ivory);  U.  S.  v.  Lyon,  4 
Cust  A.  84  (drumheads).  (4)  Mu- 
sic rolls  for  self-playing  Instru- 
ments. Welte  V.  U.  8.,  5  Cust  A. 
164. 

36.  See  cases  infra  this  note. 
'  [a]  OmaniMits,  bralda,  eto. — (1) 
Epaulets  in  chief  value  of  metal 
threads.  Horstman  Co.  v.  U.  S.,  6 
Cust.  A.  458.  (2)  Lamp  shades  In 
part  of  braids  and  in  chief  value 
of  silk.  Morlmura  v.  U.  8.,  6  Cust 
A.  476  (interpreting  "of  whatever 
yarns,  threads,  or  filaments  com- 
posed" to  exclude  material  as  a  Mo- 
tor). (3)  Other  oases:  Sloane  v.  U. 
S.,  7  <3u8t.  A.  463  ("embroidery"  de- 
fined); Levi  V.  U.  S.,  7  Cust  A.  447 
(lacquard  figured  cotton  laces);  U.  S. 
V.  Field,  7  Cust  A.  480  (embroidered 
silk  fans) ;  Straus  v.  U.  S.,  7  Cust  A. 
414  (embroideries);  U.^  S.  v.  Mills,  7 
(Tust.  A.  388  (Jacquard  figured  uphol- 
stery goods);  U.  S.  V.  Snow's  U.  S. 
Sample  Express  Co.,  7  Cust.  A.  312 
(Jacquard  figured  laces  for  curtains); 
Van  Raalte  v.  U.  S..  7  Cust  A.  29» 
(yells  and  scarfs) ;  U.  8.  v.  Gavin,  7 
Cust  A.  292  (silk  netting  ornament- 
ed with  beads  and  spangles);  U.  8.  v. 
McGibbon  7  Cust.  A.  290  ("ap- 
pllqufid"   defined);   Slegman  v.   u.   S.. 

7  Cust.  A.  195  (trimmings,  metal 
thread  chief  value);  Auffmordt  v.  U. 
8.,  7  Cust.  A.  66  (silk  crape);  Field 
V.  U.  S.,  7  CuBt.  A.  80  (embroidered 
or  scalloped  handkerchiefs);  U.  S.  T. 
Macy,  7  Cust.  A.  8  (bio  clo  braids); 
Willenborg  v.  U.  S.,  6  Cust  A.  451 
(ornaments) ;  Wilson  v.  U.  S.,  6  Cust. 
A.  266  (jacquard  figured  goods);  Car- 
ter V.  U.  S.,  6  Cust.  A.  263;  Loewen- 
thal  V.  U.  8.,  6  Cust.  A.  209  (beaded 
articles);  Takayama  v.  U.  8.,  6  Cust. 
A.  161  (figured  tidies  and  bureau 
scarfs);  U.  S.  v.  Snow's  U.  8.  Sample 
Express  Co.,  6  (Tust  A.  120  (tucked 
shirt  bosoms);   Proctor  Co.   y.  U.   8., 

8  Cust.  A.  119  (hair  nets). 

37.  See   cases   infra   this   note. 

[a]  ValaUar*. — (1)  Ceilings  paint- 
ed on  wood  taken  from  a  pal- 
ace in  Italy  are  -classifled  as  paint- 
ings in  oil.  White  v.  U.  S.,  118  Fed. 
865.  (3)       Antique       mythological 

paintings,  consisting  of  an  ewer  and 
tray  made  of  copper  and  enameled 
by  a  process  not  now  understood, 
are  classifled  under  this  provision. 
Amerman  v.  U.  8.,  124  Fed.  298. 
(3)  Also  paintings  on  porcelain  for 
ornamental  purposea  In  re  Col  la- 
more,  53  Fed.  1006.  (4)  Hand  paint- 
ings on  porcelain.  Arthur  v.  Jaco- 
by,  103  if.  8.  677,  26  L.  ed.  464.  (6) 
Paintings  in  oil  on  papier-mAchC  are 
not  dutiable  as  manufactures  of 
wood.  Godwin  y.  U.  8.,  71  Fed.  950. 
(6)  Painted  fans,  composed  of  silk 
and  bone.  Tiffany  v.  U.  8.,  66  Fed. 
736.  (7)  Japanese  wall  decorations. 
U.  S.  v.  China,  etc..  Trading  Co., 
58  Fed.  690.  7  CCA  483.  (8)  "Works 
of  art"  defined.  U.  S.  v.  Perry,  146 
U.  S.  71,  IS  set  26,  36  L.  ed.  890. 
(9)    8plash    mats   or   screens   crudely 

Woolworth   V.   U.   8..   162 
(10)    Lithographic   prints 


liable  as  buttons.  In  re  Blumenthal,  j  pasted  on  wood  and  painted  and  var 
61  Fed.  76.  (4)  "Manufactures"  of  !  nlshed.  Vantine  v.  U.  S.,  168  Fed. 
mother-of-pearl  Includes  mother-of-  662.  (11)  Hand-painted  jMinels  hav- 
pearl  made  into  slabs.  Morris  Eu-  Ing  a  small  calendar  affixed.  Stein- 
ropean.    etc..    Express    Co.    v.    U.    8..  !  hardt   v.    U.   8.,    172   Fed.   168    (hold- 
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maeh6;**  parasols  ;"*  paste,  or  manafaetnreB  there- 
of;*" pearl  buttons;**  pencils  of  wood,  filled  with 
lead  or  other  material;*'  phonog^phs  and  parts;*' 


shells;**   smokers'   articles;**   statuary   and  senlp- 
ture;**   toys;*^  trimmings  for  hats,  bonnets,  and 


in^  "palntJngrs  In  oil  or  -water  col- 
ors" a  descriptive,  and  not  a  com- 
mercial, terra).  (12)  Articles  com- 
posed of  several  tiles  put  together 
In  rows,  their  faces  forming  a  sur- 
face on  which  a  picture  Is  sitetched 
by  free-hand  with  brown  mineral 
paint  prepared  with  oil  or  water, 
which  is  then  flred.  and  by  vitrifi- 
cation made  blue,  the  whole  being 
then  framed.  Richard  v.  U.  S.,  91 
Fed.   517. 

38.  Wanamaker  v.  Cooper,  69  Fed. 
465  (merchandise  known  as  such  du- 
tiable   as    papier-m&chi). 

a».  Cattus  V.  U.  S..  4  Cust.  A.  9 
(as  toys);  Claflin  v.  U.  S.,  S  Cust. 
A.  401  (of  cotton,  linen,  or  silk,  em- 
broidered or  appllqu£d);  Pacific  Mail 
SS  Co.  v.  U.  S.,  3  Cust.  A.  102  (as 
toys). 

40.  See   cases   Infra   this   note, 
[a]     nurta       aad       maanfaotiizeB 

tbmraot. — (1)  Millinery  or  hat  orna- 
ments chiefly  of  paste.  Worthlng- 
ton  V.  U.  S..  90  Fed.  797.  (2)  But- 
tons having  a  metal  shank  and  back 
and  set  with  imitation  diamonds.  TJ. 
S.  V.  Field,  85  Fed.  862,  29  CCA 
458.  (3)  Paste  differentiated  from 
glass.  Blumenthal  v.  U.  S.,  144  Fed. 
384.  75  CCA  322  [afT  135  Fed.  254] 
(rhinestone  buttons).  (4)  What  In- 
cluded in  manufactures  of  paste. 
Uorimura  v.  U.  S.,  169  Fed.  279,  94 
<X;A  665:  U.  8.  v.  Velth,  6  Cust. 
A.  304  (buttons  in  chief  value  of 
paste).  (5)  Imitation  pearl  beads. 
Lorsch   V.  U.   S.,  6  Cust.  A.   93. 

41.  In  re  Rosenthal,  66  Fed.  1016 
(pearl    collar    buttons). 

42.  In  re  Blumenthal,  49  Fed.  226 
(colored  pencils,  school  crayons). 

43.  Lariday  v.  IT.  S.,  B  Cust.  A. 
498  (needles  are  parts);  American 
express  Co.  v.  U.  S.,  4  Cust.  A.  279 
(disks   are   parts). 

44.  Hartranft  v.  WIegmann,  121 
U.  S.  609,  7  set  1240,  30  L.  ed.  1013 
(cleaned.  ground,  and  etched); 
Schoenemann  v.  U.  S.,  119  Fed.  684, 
S«  CCA  104  [rev  116  Fed.  842] 
(cleaned);  U.  S.  v.  Reed,  3  Cust.  A. 
$04  (shells  cut  and  bored  used  for 
ornamental  purposes) ;  U.  S.  v.  Ha- 
waii, etc.,  Co.,  2  Hawaii  Fed.  320 
(pierced  and  strung  on  cotton 
cords). 

46.     See   cases   infra   this  note. 

[a]  Saokezs'  artlaUs. — (1)  Smok- 
ers' articles  of  pyroxylin.  tJ.  S.  v. 
Knauth,  150  Fed.  BIO.  (2)  Automa- 
tic lighters  for  cigars.  Bernhardt  v. 
XJ.  a.,  4  Cust.  A.  36.  (3)  Automatic 
lighters  to  ignite  acetylene  gas. 
Sheldon    v.    TJ.    S.,    2    Cust.    A.    439. 

(4)  Boxes  similar  to  cigar  boxes. 
Vandiver    v.    TJ.    S..    1    Cust.    A.    194. 

(5)  Cigarette  papers  and  pasteboard 
covers  imported  separately  to  be 
combined  and  made  into  cigarette 
books.  Isaacs  v.  Jonas,  148  TJ.  S. 
648,  18  set  677,  37  L.  ed.  596.  (6) 
Imitation  meerschaum  pipes.  Butler 
V.  U.  S.,  4  Cust.  A.  90.  (7)  Leather 
cigar  and  cigarette  cases.  Mark 
(Sross  Co.  V.  U.  S.,  1  Cust.  A.  377. 
(8)  Leather-covered  pipe  and  ciga- 
rette holder  cases.  Dale  v.  U.  S., 
2  CMist.  A.  384.  (9)  Rubber  mouth- 
pieces for  pipes.  U.  S.  V.  Hanover 
Vulcanite  Co.,  4  Cust.  A.  503.  (10) 
Small  lamps,  mainly  used  by  smok- 
ers. Wedemeyer  v.  Lancaster,  31 
Fed.  446.  (11)  Tables  with  smokers' 
accessories  afilzed.  Stelnhardt  v.  TJ. 
S.,  12<  Fed.  443.  (12)  Tin  cigarette 
boxes.  Knauth  ▼.  U.  8.,  1  Cust.  A. 
384. 

46.    See  eases  infra  this  note. 

[a]  flealptnM  aaA  ■totoaarr— (1) 
"Sculpture"  defined.  TJ.  8.  ▼.  saum- 
nrtan.  2  Cust.  A.  821  (carved  mar- 
ble vase  copy  of  artistic  original) ; 
Consmlller  v.  TJ.  8.,  8  Cust.  A.  298 
(marble  mantels).  (2)  "Sculpture" 
and  "works  of  art"  defined  and  dis- 
tinguished. tJ.  8.  V.  Olivetti,  7  Cust. 
A  46  (holding  marble  font  and  seat. 


the  work  of  a  sculptor  and  artisti- 
cally carved,  not  to  be).  (3)  "Stat- 
uary" and  "sculptures"  are  Inter- 
changeable terms.  TJ.  S.  v.  Masson, 
3  Cuat.  A.  168  (artistic  statue  of 
gold,  bronie,  and  ivory  held  to  be 
sculpture).  (4)  "Solid  block  or  mass 
of  marble"  is  not  limited  to  single 
blocks  of  marble,  etc.  U.  S.  v. 
Perry,  183  Fed.  841.  (5)  "Statuary 
.  .  .  wrought  .  .  .  from  metal"  does 
not  require  metal  to  be  the  only 
component,  or  even  of  chief  value; 
it  is  enough  if  metal  so  predomi- 
nates as  to  characterize  the  work. 
The  words  "solid  block"  do  not  refer 
to  metal.  TltCany  v.  TJ.  S.,  164  Fed. 
168  [aff  160  Fed.  408,  87  (XiA  360]. 
(6)  Statutory  definition  of  "statu- 
ary" governed  reciprocal  commer- 
cial agreements  under  the  act  of 
1897.  Altman  v.  U.  S..  172  Fed.  181 
raff  224  U.  S.  683,  32  SCt  693,  66 
L.  ed.  894]  (holding  "statuary  .  .  . 
wrought  by  hand  .  .  .  from  metal" 
not  to  include  a  bronse  statue  cast 
In  a  foundry  by  artisans  from  a 
model  made  by  an  artist  but  upon 
which  he  did  little  or  no  retouch- 
ing). (7)  Busts  of  lead  are  exempt 
under  the  provision  in  the  act  of 
1832  for  "all  busts  of  marble,  metal 
or  plaster,"  although  put  in  that  form 
to  evade  duty.  TJ.  S.  v.  Levitt,  28 
F.  C^as.  No.  15,594.  (8)  Marble  stat- 
ues executed  by  professional  sculp- 
tors In  the  studio  and  under  the 
direction  of  another  professional 
sculptor,  whether  from  models  Just 
made  by  a  professional  sculptor,  or 
from  antique  models,  held  to  be 
"professional  productions  of  a  stat- 
uary or  of  a  sculptor."  Tutton  v. 
Vlti,  108  U.  a.  312,  2  SCt  687,  27 
L.  ed.  737  [aff  14  Fed.  241].  (9) 
Statues  cut,  carved,  and  wrought  by 
hand  from  a  solid  block  of  marble, 
by  a  graduate  of  .a  recognized  school 
of  art,  are  "statuary,  the  work  of 
a  professional  sculptor,"  without  re- 
gard to  the  purpose  for  which  used. 
TJ.  8.  V.  Townsend,  108  Fed.  801  [aft 
112  Fed.  1023  mem,  60  CCA  680 
mem].  (10)  "Professional  produc- 
tion of  a  sculptor"  synonymous  with 
"productions  of  a  professional  sculp- 
tor." TJ.  S.  V.  Townsend,  113  Fed. 
442,  61  CXJA  276.  (11)  Carved  fig- 
ures or  statues  in  wood,  made  by 
a  professional  statuary  or  sculptor 
from  designs  of  another  profession- 
al statuary  or  sculptor,  from  a  clay 
model  and  plaster  cast,  are  held  to 
be  statuary.  TJ.  S.  v.  Morris  Euro- 
pean, etc.,  Express  Co..  101  Fed.  Ill, 
41  CCA  240  [aff  94  Fed.  643].  (12) 
The  phrase  embraces  such  works  of 
art  as  are  the  result  of  the  artist's 
own  creation.  Merrltt  v.  Tiffany, 
132  TJ.  S.  167,  10  SCt  52,  33  L.  ed. 
299.  (13)  A  single  bronze  statuette 
imported  for  the  purpose  of  being 
added  to  and  becoming  a  part  of  a 
preexisting  collection  held  not  a 
"collection  of  antiquities,"  hut  stat- 
uary. In  re  Olaenzer.  55  Fed.  642, 
5  CCA  225  [rev  49  Fed.  730].  (14) 
A  marble  figure  produced  in  the  es- 
tablishment of  a  professional  sculp- 
tor, under  whose  Instructions  the 
original  model  was  made,  and  who 
gave  such  oral  Instructions  and  oth- 
er supervision  as  were  necessary  to 
Insure  a  faithful  reproduction  of  the 
design,  is  "statuary."  SIbbel  v.  TJ. 
S.,  124  Fed.  105.  (15)  Also  cistern 
with  sculptured  figures.  TJ.  8.  v.  . 
American  Express  Co.,  139  Fed.  89. 
(16)  Bronze  statuary  not  covered  by 
reciprocity  agreement  with  Italy. 
Richard  v.  U.  8.,  151  Fed.  964  [aff 
168  Fed.  1019.  86  CCA  671].  (17) 
Decorated  and  ornamented  statu- 
ettes, made  from  plaster  of  parls, 
are  dutiable  as  manufactures  of 
plaster  of  parls,  or  of  which  such 
substance  is  the  component  material 
of  chief  value,  not  specially  pro- 
vided for.     Binv  V.   U.   8..   121   Fed. 


194.  (18)  Marble  panels,  carved  rep- 
resentatives of  artistic  subjects, 
held  not  shown  to  be  the  production 
of  a  sculptor.  Warren  v.  TJ.  S.,  3 
Cust.  A.  461.  (19)  Benches,  vases, 
tables,  cups,  mantels,  columns, 
stools,  globes,  etc.  Downing  v.  TJ. 
S.,  3  Cust.  A.  473.  (20)  Bronse 
knockers,  busts  and  statuettes,  and 
bases  held  dutiable  as  statuary.  U. 
S.  v.  Godwin,  3  Cust.  A.  226.  (21) 
Marble  columns  held  upon  the  rec- 
ord to  be  sculptures.  TJ.  8.  v< 
Haaker,  4  Cust.  A.  508.  (22)  Also 
stone  Jardinieres,  vases,  and  figures. 
Stern  v.  U.  S.,  3  Cust.  A.  124.  (23) 
Marble  products  held  upon  record . 
not  to  be  sculptures.  Field  v.  U.  S., ' 
6  Cust.  A.  191;  Hay  den  Co.  v.  U.  8., 
4  Cust.  A.  36.  (24)  Marble  figure 
with  carved  capital  and  base  held 
dutiable  as  ain  entirety  as  a  sculp- 
ture. TJ.  S.  V.  Haaker,  4  Chist.  A. 
508.  (25)  Marble  copy  of  a  mantel 
in  the  doge's  palace.  TJ.  8.  v.  Halle. 
Bros.  Co.,  6  Cust.  A.  643.  (26) 
Replica  in  marble  of  parts  of  a  tem- 
ple for  a  garden.  TJ.  S.  v.  Downing, 
6  Cust.  A.  546.  (27)  Wholesale  pro- 
ductions are  not  sculptures.  Las-, 
arus  V.  V.  S.,  2  CJust.  A.  608  (ala- 
baster pedestals). 
47.  See  cases  Infra  this  note, 
[a]  "Toy"  (1)  defined.  U.  8.  v. 
Cattus,  167  Fed.  532,  93  CXIA  64 
(artificial  shamrocks).  (2)  Toys  eo. 
nomine  have  been  known  in  the  va- 
rious tariff  acts  since  1842  (Strauss 
V.  U.  8.,  71  Fed.  969),  (3)  and  are 
to  be  taken  in  their  commercial 
meaning  if  shown  to  have  any  trade 
or  commercial  meaning  different 
from  their  popular  meaning  (C^d- 
walader  v.  Zeh,  161  U.  S.  171,  14 
SCt  288,  38  L.  ed.  116  [aff  42  Fed.- 
526];  TJ.  S.  v.  Oberle,  1  CMat.  A., 
627).  (4)  It  has  accordingly  been 
held  that  "brownie  albums"  or 
decalcomanla  books  containing  litho- 
graphic prints,  so  prepared  that  they 
may  be  transferred  to  articles  by 
what  Is  known  as  the  "decalcomanla 
process,"  their  object  being  not  to 
serve  as  lithographic  prints  but  as 
toys  (TJ.  S.  V.  Borgfeldt,  86  Fed.  899, 
30  CCA  454):  (5)  decorated  china 
earthenware,  if  bought  and  sold,  and 
used  under  this  name  (Cadwalader 
V.  Zeh,  supra);  (6)  hollow  papier-, 
machft  rabbits  for  holding  candy, 
and  used  chiefly  for  the  amusement 
of  children  (TJ.  S.  v.  Schwartz,  89 
Fed.  1020,  32  CCA  496);  (7)  hollow 
glass  spheres,  too  large  to  be  de- 
scribed as  beads,  covered  with  '  tin- 
ae\,  and  strung  for  hanging  on 
Christmas  trees  (Shevlll  v.  TJ.  8.,  87 
Fed.  192);  (8)  harmonicas  made  of 
wood  and  metal,  and  harmonica 
cases  of  celluloid.  Imported  on  the 
same  vessel,  but  in  different  boxes,- 
and  under  different  invoices  (Blum- 
enthal v.  TJ.  S.,  72  Fed.  48);  (9)- 
small,  cheap  music-boxes,  inferior 
in  quality,  and  easily  operated  by  a 
child  (Jacot  V.  U.  S.,  65  Fed.  416, 
12  CCA  666);  (10)  and  -illdes  de- 
signed for  use  in  magic  lanterns,  for 
the  amusement  of  children  (In  re 
Borgfeldt,  66  Fed.  791)  properly  fall 
within  the  meaning  of  this  term. 
(11)  Unsubstantial  magic  lanterns 
and  musical  Instruments  of  one  oc- 
tave or  more.  Borgfeldt  v.  TJ.  S., 
124  Fed.  467,  473.  (12)  Pingpong 
balls  of  celluloid  are  dutiable  as 
articles  of  collodion,  not  as  toys.  TJ. 
S.  v.  Strauss,  136  Fed.  185.  69  CCA 
201  [rev  128  Fed.  473].  (13)  Stuffed 
chicks  and  ducklings  as  "birds 
stuffed,"  not  suitable  for  millinery 
ornaments.  Morlmura  v.  TJ.  S.,  141 
Fed.  383.  (14)  As  "down  dressed 
on  the  skin  .  .  .  not  suitable  for  use 
as  millinery  ornaments,"  rather  than 
as  toys.  Morlmura  v.  TJ.  S.,  6  Cast. 
A.  183,  7  Chist.  A.  378.  (16)  Imita- 
tion roses  of  celluloid  and  metal. 
Hamburger   v.    U.    8.,    180   Fed.    682. 
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hoods;*"  umbrella  sticks;**  wute;*"  and  wax  manu- 
factures.'' 

[$44]  b.  By  General  l^rovisions — (l)~t)over- 
iagi — (a)  Usnal  Coverings.  The  usual  and  neces- 
sary coverings  of  goods  subject  to  specific  duties 
or  free  of  duty  are  not  in  general  dutiable,''  but 


(It)  Metal  Azures  of  animals.  Sama- 
iae,  etc.,  Bros.  Co.  v.  U.  S.,  1E4  Fed. 
768.  (17)  Small  knives,  with  odd- 
shai>ed  handles,  which  could  not  be 
eflectlvely  used  for  most  of  the  or- 
dinary purposes  of  a  pocketknife. 
Kastor  v.  U.  8..  167  Fed.  »»S.  (18) 
So-called  cigar  fans  and  firecracker 
fans,  consisting  of  small  folding 
ttLXiB  closing  into  cases  representing 
cteara,  etc.,  not  dutiable  under  the 
provision  for  "fans  of  all  kinds,"  but 
as  "toys."  Horimura  v.  U.  S.,  176 
Fed.  887.  (19)  Bath  babies  and  po- 
sition babies  are  "dolls"  rather  than 
"toy*."  U.  8.  V.  Butler,  180  Fed. 
1006  (holding  "molded"  synonymous 
with  ''pressed").  (20)  Toys  of  cellu- 
loid are  within  the  provision  for 
toys  not  specially  provided  for.  U. 
S.  V.  Knauth,  160  Fed.  610;  U.  8. 
V.  Schwarx,  140  FedC  302  laff  140 
Fed.  H89,  71  CCA  401].  (21)  Spark- 
lers. Illfelder  v.  U.  S.,  1  Cust.  A. 
109.  (22)  Parasols.  Paciflc  Mail  SS. 
Co.  V.  U.  S.,  3  Cust.  A.  102.  (23) 
Miniature  paper  spectacles,  etc.  C!at- 
tus  v.  U.  S.,  4  Cust.  A.  9;  Davies 
V.  U.  8.,  3  Cust  A.  110.  (24)  Christ- 
mas tree  ornaments  are  not  toys. 
Thanbauser  v.  U.  S.,  169  Fed.  228; 
gears  v.  U.  8.,  2  Cust.  A.  461.  (26) 
Small  silk  flags  are  not  tqys.  Kas- 
tor v.  U.  S.,  supra;  Tuska  v.  U.  8., 
162  Fed.  814.  (26)  Celluloid  Imita- 
tion flowers  are  not  toys.  Ham- 
burger v.'U.  S.,  2  Cust.  A.  234.  (27) 
Small  feather  dusters  are  not  toys. 
U.  8.  V.  Scheuer,  4  Cust.  A.  37.  (28) 
Artificial  shamrocks  are  not  toys. 
Tuska  Co.  V.  U.  S.,  2  Cust.  A.  825. 
C29)  Nor  is  cheap  Jewelry  not  de- 
signed for  use  as  playthings  by  chil- 
dren, U.  8.  V.  Kraemer,  6  Cust.  A. 
294.  (80)  Kindergarten  embroidery 
sets  are  toys.  U.  S.  v.  Meier,  6 
Cust.  A.  208.  (31)  Small  boxes  con- 
taining water  colors  for  use  prin- 
cipally in  elementary  Instruction  In 
art  are  not  toys.  Illfelder  v.  U.  8., 
7  Cust.  A.  53.  (32)  Mirror  puzzles. 
U.  8.  V.  Sears,  6  Cust.  A.  376.  (33} 
Toy  glass  magic  lantern  slides.  U. 
8.  V.  Borgfeldt,  1  Cust.  A.  370.  (34) 
Cotton  cloths  In  fantastic  patterns 
to  be  cut  and  sewed  into  children's 
garments.  U.  S.  v.  Wyman,  6  Cust. 
A.  483.  (36)  Bead  bracelets,  al- 
though very  cheap  and  flimsy  both 
in  materials  and  construction.  If  not 
designed  as  part  of  a  doll's  outflt 
but  Intended  for  practical  use  by 
children  as  articles  of  personal 
adornment  and  actually  used  for 
that  purpose,  cannot  be  classlfled 
as  toys.  U.  S.  v.  Barnard,  6  Cust. 
A.  202.  (36)  Teddy  bears  In  shape 
Of  muffa  Carson  v.  TJ.  S.,  2  Cust. 
A.    386. 

48.    See  cases  infra  this  note. 

[a]  Trimmings  for  hat*,  boniMta, 
and  hooda.— (1)  "Chinas"  and  "mar- 
celines."  Hartranft  v.  Meyer,  149 
U.  S.  644,  13  set  982,  983,  37  L. 
ed.  840;  Meyer  v.  Cadwalader,  49 
Fed.  19.  (2)  Articles  commercially 
known  as  ribbons.  Cadwalader  v. 
Wanamaker,  149  U.  S.  532,  13  SCt 
979,  983,  37  L.  ed.  837.  (3)  Ribbons, 
in  chief  value  of  silk.  Robertson 
v.  Bdelhoft,  132  U.  8.  614.  10  SCt 
186,  33  L,.  ed.  477.  (4)  Velvet  rib- 
bons. Hartranft  v.  Langfeld,  125  U. 
a  128,  8  SCt  732,  81  L.  ed.  672.  (E) 
Ornaments  composed  of  metal  and 
black  glass.  Bader  v.  U,  8.,  116  Fed. 
641.  (6)  Artificial  fruits.  Marsh  v. 
Seeberger,  SO  Fed.  422.  (7)  Silk 
goods,  not  trimmings  until  made  In- 
to designa  Robinson  v.  U.  8.,  121 
Fed.  204.  (8)  Straw  braids  or  plaits 
'  suitable  for  making  or  ornament- 
ing hats."     Schiff  V.  U.  8.,  140  Fed. 


63  [all  146  Fed.  1023  mem.  74  CCA 
682  mem].  (9)  A  small  amount  of 
cotton  thread  in  straw  braids  will 
not  remove  such  articles  from  the 
provision  for  braids  composed 
"wholly"  of  straw,  where  the  thread 
Is  used  only  for  temporarily  tying 
the  ends  of  the  braids  to  prevent 
them  from  unraveling.  Schifl  v. 
U.  8.,  supra.  (10)  Straw  lace 
sewed  with  thread  which  constitutes 
a  substantial  element  of  Its  cost, 
and  without  which  the  material 
could  not  be  Jield  together  or  be  a 
merchantable  article,  held  not  with- 
in the  provision  for  lace  composed 
"wholly"  of  straw,  but  Is  dutiable 
as  a  manufacture  in  chief  value  of 
straw.  Schmitz  v.  U.  8.,  146  Fed. 
127,   76   CCA   553    [aff  136   Fed.   268]. 

(11)  Braids  composed  of  horsehair 
held?  dutiable  by  similitude  as  straw 
braid.  Rhelms  Co.  v.  U.  8.,  169  Fed. 
662    [aff   175   Fed.   778,   99   CCA   360]. 

(12)  Untrlmmed  hats  of  imitation 
horsehair  held  dutiable  as  un- 
trlmmed straw  hats.  Cochrane  v.  U. 
S.,  180  Fed.  955.  (13)  Hat  braids 
and  hats,  of  horsehair.  Paterson  v. 
U.  S.,  166  Fed.  733,  92  CCA  624; 
Zimmerman  v.  U.  S.,  6  Cust.  A.  104. 
(14)  Feather  wings,  pompons,  etc. 
Goodman  v.  U.  S.,  2  Cust.  A,  290; 
Goodman  v.  U.  8.,  2  Cust.  A.  112 
[certiorari  den  225  U.  8.  699  mem,  32 
SCt  834  mem,  66  L.  ed.  1263  mem]. 
(16)  Fur  motifs  and  glass  aigrettes. 
Judkins,  etc.,  Co.  v.  U.  S.,'  6  Cust 
A.  112. 

48.  U.  S.  V.  Borgfeldt,  124  Fed. 
304    (wood    and   celluloid   handles). 

60.     See   cases    infra   this    note. 

[a]  "Waste"  (1)  defined.  U.  S. 
V.  Hatters'  Fur  EXch.,  1  Cust  A. 
198  [afl  175  Fed.  588]  (holding 
undressed  scraps  of  fur  to  be 
fur  because  used  as  such).  (2) 
Fur  corablnga  are  dutiable  as  waste. 
U.  S.  V.  Hatters'  Fur  Exch.,  153 
Fed.  595.  (3)  Candle  tar.  Stand- 
ard Varnish  Works  v.  U.  S.,  69  Fed. 
456,  8  CCA  178.  (4)  Old  rubber 
boots  and  shoes.  In  re  Salomon,  47 
Fed.  711.  (5)  Tobacco,  broken  in 
handling.  U.  8.  v.  Schroeder,  93 
Fed.  448,  35  CCA  376  [aff  87  Fed. 
201].  (6)  Fur  waste,  wlmpfhelmer 
V.  Erhardt,  69  Fed.  451.  (7)  Waste 
flock  or  shoddy.  Lennlg  v.  Maxwell, 
15  F.  Cas.  No.  ^243,  3  Blatchf.  126. 
(8)  Old  gunny  cloth  or  cotton  bag- 
ging, formerly  used  for  covering 
cotton  bales,  in  ragged,  dirty,  and 
partly  rotten  pieces,  to  be  used 
chlefiy  as  paper  .stock  for  making 
manlla  paper  only.  U.  S.  v.  Davies,  160 
Fed.  456,  87  CCA  672;  Train  v.  U.  S., 
107  Fed.  261  [afT  113  Fed.  1020  mem, 
51  CCA  623  mem].  (9)  Hair  sweep- 
ings. Shallus  v.  U.  8.,  129  Fed.  845. 
(10)  Flax  noils.  OudewlU  v.  U.  S., 
142  Fed.  214;  Ritchie  v.  U.  S.,  141 
Fed.  664.  (11)  Tin  disks.  Shallus 
V.  U.  8.,  162  Fed.  653,  89  CCA  445 
[rev  155  Fed.  213].  (12)  Second- 
hand Jute  bagging.  Davies  v.  U.  S., 
160  Fed.  456,  87  CCA  672.  (13) 
Crushed  marble,  "granlto."  U.  S.  v. 
Graser-Rothe,  164  Fed.  205.  (14) 
Flower  waters.  Burr  v.  U.  8.,  167 
Fed.  801,  93  CCA  191.  (15)  Cotton  Un- 
tars.  U.  S.  V.  Salomon,  1  Cust.  A.  246. 
(16)  Fibers  of  Jute  rejected  by  card- 
ing machine.  Salomon  v.  U.  S.,  2 
Cust  A.  431.  (17)  Pieces  of  gunny 
bagging  held  upon  inspection  not  to 
be.  Shallus  v.  U.  S.,  2  Cust.  A. 
456.  (18)  Pieces  of  fabblt  skin  with 
the  fur  on  as  glue  stock.  American 
Glue  Co.  v.  IJ.  8.,  6  Cust.  A.  36. 
(19)  Jute  thread  from  manufacture 
of  burlap  cloth.  U.  8.  v.  Cromp- 
ton,   6   Cust.   A.   197.      (20)   Tin   par- 


as to  goods  paying  an  ad  yalorem  duty  the  statu- 
tory rule  is  that  the  cost-  of  their  coverings  or  con- 
tainers shall  be  included  as  a  part  of  the  dutiable 
value  of  the  goods,  which  in  effect  makes  such  cov- 
erings or  containers  dutiable  at  the  same  rate  as 
their  contents.**    This  rule  applies  even  though  the 

ings  and  lead  shavings — planit  pack- 
ing. Hodgart  v.  U.  8.,  2  Cust  A. 
311. 

61.     Ropes   v.    U.    8.,    123    Fed.    990 


("albolene");  U.  8.  v.  Coccaro,  "4 
Cust  A.  606  (paraffin  tapers  are 
manufactures  in  chief  value  of 
wax). 

68.  U.  8.  v.  Ross,  91  Fed.  108,  33 
(XJl  361  [aff  84  Fed.  163]  (glass  fcot- 
tles  containing  soda  water);  De  Luxe 
V.  U.  S.,  84  Fed.  166  [aff  95  Fed.  971, 
37  CCA  344]  (bottles  containing 
champagne);  U.  S.  v.  Leggett  66 
Fed.  300,  13  CCA  448  (glass  Jars  as 
coverings  for  Roquefort  cheese); 
Karthaus  v.  Frick,  14  F.  Cas.  No. 
7,616,  Taney  94  (sacks  containing 
salt). 

•[a]  What  ax*  oovwliio  or  ooiu 
ta&iers. — (1)  Spools  on  which  thread 
is  wound  are  not  containers  or  cov- 
erings of  the  thread.  U.  8.  'v.  Van- 
degrift  4  Cust.  A.  355;  U.  8.  v.  Ringk. 
4  Cust.  A.  849.  (2)  Kegs,  barrels, 
casks,  and  tins  containing  a  line  pow- 
der are  coverings.  Cassella  Color  (jo. 
V.  U.  8.,  6  Cust  A.  405.  (3)  The 
phrase  "coverings  of  any  kind,"  as 
used  in  the  administrative  act  of 
1890,  included  tin  cans  and  earthen- 
ware receptacles  containing  solids. 
Austin  v.  U.  S.,  171  Fed.  79,  96  CCA 
183.  (4)  But  not  bottles  containing 
ad  valorem  goods,  nor  receptacles 
containing  liquids  or  semi-liquids. 
U.  S.  V.  Nichols,  186  U.  8.  298. 
22  SCt  918,  46  L.  ed.  1173;  Kimp- 
ton  V.  U.  8.,  171  Fed.  78.  96  CCA  182: 
U.  8.  V.  Peabody,  3  Cust  A.  130;  U. 
S.  V.  Eimpton,  1  Cust  A.  477:  Austin 
V.  U.  8.,  1  Cust  A.  465.  (5)  Both 
kinds  were  covered  by  the  acts  of 
1909  and  1913.  Cassella  Ctolor  Co.  v. 
U.  8.,  6  Cust  A.  405.  (6)  Wooden 
beams  wound  with  spun  silk  are  un- 
usual containers,  if  containers  at  all. 
U.  S.  V.  Stlrn,  3  Cust.  A.  62.  (7) 
They  are  a  part  of  the  entity  "spun 
silk  on  beams."  8tlm  v.  U.  S.,  S 
Cust.  A.  47.  (8)  Wooden  spools 
wound  with  artificial  silk  yarn  or 
with  artificial  horsehair  to  be  re- 
turned for  refilling  are  not  contain- 
ers, but  dutiable  as  distinct  importa- 
tions. U.  8.  V.  Hogan,  6  Cust.  A.  1; 
U.  S.  V.  Ringk,  4  Cust.  A.  349.  (9) 
But  such  spools  destroyed  after  im- 
portation are  neither  containers  nor 
dutiable  separately  from  the  yarn. 
U.  8.  V.  Vandegrlft  4  Cust.  A.  355. 
(10)  Oelatin  capsules  containing 
medicine  are  essential  part  of  article 
and  not  coverinjfs.  U.  8.  v.  Lehn, 
172  Fed.  171.  (11)  Frames  of  pic- 
tures are  not  containers.  Kronfeld 
V.  U.  S.,  5  Cust  A.  222.  (12)  Paper 
articles,  resembling  pocketbooks  in 
outward  appearance  and  containing 
pockets  filled  with  needles,  not  duti- 
able as  coverings  of  the  needles.  U. 
S.  V.  Dieckerhoff,  160  Fed.  449,  87 
CX!A  410  [aff  151  Fed.  957].  (13) 
Small  tin  boxes  Inclosing  cotton  bags 
of  tobacco  are  included  in  net  weight 
as  Interior  coverings.  Olsen  y. 
Insular  Oillector,  16  Philippine 
130. 

S>]  Ths  phrasa  "sliall  aot  be  au- 
la naleas  tbdr  oontanta  are  fln- 
tUUt^"  in  the  act  of  1909  (36  St.  at 
L.  32  c  6  schedule  C  par  195),  did  not 
impose  duties,  hence  did  not  make 
dutiable  as  containers  paper  boxes 
containing  gloves.  U.  S.  v.  Mata- 
grin,  1  Cust.  A.  309. 

68.  Act  Oct.  3,  1913  (38  St  at  L. 
189  c  16  {  3  par  R). 

[a]  Tormm  laws. — For  rulings  as 
to  coverings  under  earlier  statutes 
see  Marriott  v.  Brune,  9  How.  (U. 
S.)  619.  13  L.  ed.  282;  Cobb  v.  Ham- 
lin.  5  F.  Cas.  No.   2,922,   3  Cliff.   191; 
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covering,  if  imported  empty,  vould  have  been  free 
of  dnty.'^  In  the  absence  of  legislation  on  the  sub- 
ject, the  coverings  of  ad  valorem  goods,  like  those 
of  g^oods  free  of  duty  or  subject  to  a  specific  duty, 
are  not  dutiable  in  any  way.'^ 

[i  45]  (b)  TTnnsnal  Ooverings.  Congress  has 
carried  a  provision  through  many  tariff  acts  to  the 
effect  that  additional  duty  should  be  levied, and  col- 
lected upon  coverings  of  imported  merchandise  when 
the  coverings  are  of  an  unusual  nature,  or  are 
formed  and  designed  for  use  otherwise  than  in 
the  bona  fide  transportation  of  the  merchandise.** 
It  i^  held,  however,  that  the  provision  for  unusual 
coverings  applies  only  to  imported  articles  which  in 
addition  to  being  unusual  in  form  are  designed  for 
use  otherwise  than  in  the  bona  fide  transportation 
of  merchandise  to  the  United  States,*^  and  does  not 

(ra  {  127. 


SazOnvllle  UUI>  v.  Russell,  21  F.  Cas. 
No.  12.413.  1  Lowell  460;  U.  S.  v. 
Clement,  26  V.  Cas.  No.  14,815.  Crabbe 
499;  U.  8  v.  May,  26  F.  Cas.  No. 
15.752.  3  Hason  98;  Wilson  v.  Max- 
well. 30  F.  Cas.  No.  17,824,  2  Blatchf. 
316;  Casaella  Color  Co.  v.  U.  S.,  6 
Cust.  A.  406. 

Tb]  SlM  UatoxT  of  tlia  law  oa  tills 
■QSMot  will  be  found  in  Sptelman  v. 
U.  S.,  2  Cust.  A.  61. 

[c]  AppUcattons  of  ral*.  —  (1) 
The  rule  does  not  apply  to  filled  bot- 
tles containing  olive  oil,  which  is  sub- 
ject to  a  specific  duty,  although  Ailed 
bottles  are  speclflcaUy  enumerated  as 
subject  to  an  ad  valorem  duty.  Hayes 
V.  U.  8.,  160  Fed.  63,  80  CCA  17  [cer- 
tiorari den  207  U.  8.  695,  28  SCt  261, 
52  Lu  ed.  356].  (2)  The  value  of  the 
corks,  capsules,  labels,  reed  en- 
velopes, wooden  cases,  cost  of  flUins, 
etc.,  is  Incident  to  the  oil  rather 
than  to  the  bottles.  Hayes  v.  U.  8., 
supra  roverr  Leggett  v.  U.  S.,  188 
Fed.  970  (app  dism  146  Fed.  1021 
mem,  74  CCA  680  mem);  Dickson  v. 
U.  S.,  131  Fed.  673  (aft  139  Fed.  251, 
71  CCA -377)].  (S)  Glass  jars  con- 
taining preserves,  and  holding  one 
pint  or  less,  not  "vials,"  but  dutiable 
as  part  of  the  market  value  of  the 
merchandise  contained  in  them. 
Smith  V.  U.  S.,  91  Fed.  757.  (4) 
Wooden  coverings  of  chocolate  free 
from  duty  and  the  interior  coverings 
treated  for  duty  purposes  as  if  they 
were  chocolate,  u.  S.  v.  Volkmann, 
107  Fed.  109,  46  CCA  169  [aft  99  Fed. 
264].  (5)  Such  method  of  apportipn- 
ment  of  coverings  containing  mer- 
chandise of  different  kinds  must  be 
adopted  as  seems  most  equitable  and 
just;  and  with  regard  to  hosiery  In 
lots  of  difFerent  values,  contained  in 
the  same  outside  cases,  where  each 
dosen  of  the  hosiery  occupies  about 
the  same  space,  the  coat  of  the  cases 
should  be  distributed  among  the  dif- 
ferent lots  according  to  the  number 
of  dozens  of  the  hosiery  and  not  ac- 
cording to  value.  Rice  v.  U.  S.,  123 
Fed.  195.  (6)  Tin  cans  containing 
vegetables  are  within  this  provision. 
U.  8.  V.  Garramone,  2  Cust.  A.  30 
[certiorari  den  223  U.  S.  722  mem,  32 
set  524  mem,  56  L.  ed.  630  mem]. 
(7)  Also  wooden  tray  boxes  contain- 
ing and  displaying  harmonicas.  V.  3. 
V.  Hohner,  4  Cust.  A.  122.  (8)  Metal 
drums  containing  chemical  salts.  IT. 
S.  V.  Braun  Chemical  Co.,  2  Cust.  A. 
57.  (9)  Glass  bottles  and  .Jars  con- 
taining merchandise  subject  to  duty 
ad  valorem.  U.  S.  v.  Conkey,  3  Cust. 
A  246.  (10)  Papier-mftch§  boxes 
containing  netting.  Spielman  v.  U. 
8.,  2  Cust.  A.  61.  (11)  And  value  of 
cement  of  which  gypsum  la  the  com- 
ponent material  of  chief  value.  U.  S. 
v.  Francklyn,  4  Cust.  A.  54. 
•  [d]  In  Anstsalla  the  value  of  out- 
side packages  tn  which  goods  subject 
to  duty  according  to  their  value  are 
imported  Is  not  included  in  the  value 
of  those  goods  as  defined  by  the  cus- 
toms act  of  1901,  S  164a  Sargood  v. 
Com..  11  Austr.  C.  L.  R.  258. 

Anaatimtmmat  ot  covazlBga  see  in- 


include  coverings  whose  only  design,  purpose,  or 
use  other  than  transportation,  was  the  displ^ 
of  their  contents,'*  or  coverings  which,  although 
unusual,  are  thrown  away  or  destroyed  after 
their  contents  have  been  removed.'^  It  is  further 
held  that  the  additional  duty  which  the  law  pro- 
vides for  unusual  coverings  is  not  a  substitute  for 
the  usual  duty  on  coverings  which  accrues  by  ia- 
eluding  their  cost  in  the  dutiable  value  of'  tbe^ 
contents,  but  both  duties  should  be  imposed." 

[V  46]  (c)  Special  Classes  of  Ooveringg.  Be- 
gardless  of  the  dutiable  or  nondutiable  character  of 
their  contents,  certain  kinds  of  coverings  or  con- 
tainers have  been  made  separately  dutiable,  such  as 
cylindrical  or  tubular  tanks  or  vessels,  for  holding 
gas,  liquids,  or  other  material,  whether  full  or 
empty,*^  although  their  contents  are  free,*^  onlees 


64.  U.  S.  V.  Wood,  85  Fed.  212  (re- 
lating to  goods  in  bags  of  a  kind 
enumerated  in  the  free  list). 

66.  Meyers  v.  ShurtlefC,  23  Fed. 
677;  U.  8.  v.  Peabody,  3  Cust.  A. 
130. 

6Q.    See  cases  infra  this  note. 

[a]  Kola  appUao. — (1)  If  the  or- 
namental boxes  in  which  crackers  are 
imported  enhance  the  value  of  such 
crackers  or  facilitate  their  sale,  such 
boxes  have  a  use  altogether  independ- 
ent of  the  protection  of  the  crackers, 
and  therefore  are  subject  to  Increased 
duty.  Martindale  v.  Cadwalader.  42 
Fed.  303.  To  same  effect  Meyer  v. 
Cooper,  44  Fed.  55.  (2)  Coverings  or 
cases  made  of  silk,  leather,  or  paper, 
containing  needles,  being  ornamental 
articles  designed  as  permanent  recep- 
tacles for  needles,  are  not  entitled  to 
free  entry  as  usual  coverings.  U.  S. 
V.  Mathews.  78  Fed.  345,  24  CCA  127 
[reV  72  Fed.  43].  (3)  It  h^s  been 
held,  however,  that  small,  thin,  wood 
match  boxes,  having  a  prepared  sur- 
face, to  be  used  in  Igniting  the 
matches  (Magone  y.  Rosenatein,  142 
U.  S.  604,  12  SCt  391,  35  L.  ed.  1130 
[afP  34  Fed.  120,  and  foil  Oberteufter 
v.  Robertson,  116  U.  S.  499,'  6  SCt 
462,  29  L,.  ed.  706]);  (4)  brass  boxes 
for  mourning  pins,  although  in  fact 
costing  more  than  the  pins  (Diecker- 
hofT  V.  U.  S.,  84  Fed.  443);  (5)  wooden 
cases  with  cardboard  partitions  in 
which  opal  glass  bottles  were  packed 
and  imported  (U.  S.  v.  Richards,  66 
Fed.  730);  (6)  small  glass  jars  with- 
out necks,  having  straight  inside 
walls  and  metal  tops,  and  used  for 
covering  for  Roquefort  cheese  (U.  S. 
V.  Leggett,  66  Fed.  300,  13  CCA  448); 
(7)  or  tin  match  boxes,  containing 
high-grade  matches  and  used  to  pro- 
tect them  from  dampness  and  acci- 
dental, ignition,  and  being  of  the 
usual  quality  and  shape  (Slattery's 
App.,  69  Fed.  450)  are  not  unusual 
coverings,  or  coverings  designed  for 
use  otherwise  than  in  bona  fide  trans- 
portation of  the  merchandise.  (8) 
Glass  tubes  containing  chloride  of 
ethyl,  and  thrown  away  after  the 
contents  are  used,  not  dutiable  as  an 
unusual  form  of  holding  or  covering 
designed  for  use  otherwise  than  in 
the  bona  fide  transportation  of  the 
liquid.     In  re  Hempstead,  96  Fed.  94. 

(9)  Nor  boxes  with  pictures  on  top. 
Winters  v.   Cadwalader,    42  Fed.    405. 

(10)  Bottles  containing  merchandise 
subject  to  ad  valorem  duties  not  sep- 
arately dutiable.  U.  S.  v.  Ross,  91 
Fed.  108,  33  CCA  361  [afi:  84  Fed. 
153];  U.  S.  V.  Dickson,  73  Fed.  195, 
19  CCA  428.  (11)  Bottles  holding 
more  than  one  pint  not  separately 
dutiable  under  the  act  of  1894.  Merck 
V.  U.  S.,  99  Fed.  432.  (12)  Metal  tea 
canisters  adapted  for  further  use  not 
unusual  coverings.  Nixon  v.  How- 
land,  Treas.  Dec.  26877.  (13)  Patent 
tin  cases  or  cheats  known  as  "Too- 
hey's  Patent  Kxcelslor  Tea  Caddies," 
used  as  coverings  in  the  transporta- 
tion of  tea,  and  designed  to  be  used 
tor  other  purposes,  are  an  "unusual 


article  or  form  designed  for  use  ot^ 

erwise  than  in  the  bona  fide  transpor- 
tation" of  merchandise.  Jackson  «. 
Siegfried,  126  Fed.  837.  (14)  Cover- 
ings for  chocolate,  consisting  of 
small  boxes,  some  In  the  form  of 
trunks,  having  hinged  tops  fastened 
with  a  catch  and  hook,  and  lined  with 
fancy  paper,  are  "coverings,  other 
than  plain  wooden."  Cure  v.  U.  8., 
123  Fed.  994.  (15)  Furnished  needle- 
cases,  consisting  of  books  or  cases 
for  holding  needles  during  transpor- 
tation and  while  the  needles  In  them 
are  being  used,  are  not  usual  cover- 
ings.    Guthman.  v.  U.  8.,  148  Fed.  332. ' 

(16)  Metal  drums  sold  after  removal 
of  their  nondutiable  contents  (creo- 
sote oil)  are  dutiable.  Pacific  (jreo- 
sotlng   Co.    v.    U.    S.,    1    Cust   A.    312. 

(17)  Capsules  containing  carbonic 
acid  gas  for  use  in  charging  drinking 
water  and  commonly  returned  to 
dealers  held  to  be  mere  containers. 
U.  8.  V.  Downing,  7  Cust.  A.  479.  (18) 
Wooden  beams  upon  which  spun  silk 
is  wound  as  imported,  which  consist 
of  cylinders  from  four  to  six  feet 
long  and  centered  with  iron  bearings 
to  permit  their  being  set  In  looms, 
and  which  are  an  essential  part  of 
the  weaving  machine  in  which  they 
are  used  over  and  over  again  for 
making  the  warp,  are  unusual  ap- 
tlcles  or  forms  designed  for  use  oth- 
erwise than  In  the  bona  fide  trans- 
portation of  such  merchandise  to  the 
United  States,  U.  8.  v.  Stlrn,  3  Cust. 
A.  62.  (19)  Tray  boxes  used  as  weS 
to  display  as  to  contain  harmonicas 
are  not  unusual  coverings.  U.  S.  v. 
Hohner,  4  Cust.  A.  122.  (20)  Wooden 
spools  wound  with  thread  subject  to 
a  specific  rate  of  duty  and  repeatedly 
serving  this  purpose  for  different  Inv 
portatlons  of  such  merchandise  dp 
not  constitute  an  entirety  with  th* 
thread  wound  upon  them,  and  are 
liable  to  duty  at  the  same  rate  as  If 
imported  separately.  U.  S.  v.  Hogan, 
6  (5ust.  A.  1;  U.  3.  v.  Rlngk,  4  Cust 
A.    349. 

[b]  Bavlsw  of  flndlar.— If  th«y 
are  found  to  be  Intended  for  other 
than  transportation  uses,  such  find- 
ing cannot  be  revievred  In  a  suit  to 
enforce  payment  for  duties,  but  only 
In  a  suit  to  recover  back  after  pay- 
ment. U.  S.  V.  Thurber,  28  Fed. 
$6. 

67.  Laverge  v.  TT.  8.,  119  Fed.  481; 
U.  8.  v.  Ringk.  4  Cust  A.  849^,  tJ.  a 
V.  Stlrn,  3  Cust  A.  62. 

58.  U.  S.  v.  Hohner,  4  Cttpt  A. 
122 

68.  LAverge  v.  IT.  8.,  119  Fed. 
481. 

60.  U.  8.  V.  Park,  162  Fed.  142,  81 
CCA  860. 

61.  Marx  V.  U.  8.,  8  Cust  A.  94 
[certiorari  den  225  TT.  8.  709  mem,  32 
SCt  .840  mem,  56  L.  ed.  1267  mem] 
(durable  metal  drums  containing  gly- 
cerin); U.  S.  V.  Marx,  1  CMst.  A.  162 
[certiorari  den  220  U.  S.  623  mem, 
31  SCt  724  mem,  55  L.  ed.  1002  memj 
(metal  drums  containing  glycerin). 

63.  Colby  V.  U.  S.,  3  Cust.  A.  JSt 
(cottonseed  oil). 
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for  educational  or  similar  institutions.**  Contain- 
ers destroyed  or  thrown  away  in  or  after  remov- 
ing their  contents  are  not  within  the  provision.** 
Other  such  provisions  are  for  lacquered  metal 
boxes**  for  containers  of  tea  in  packages  of  less 
than  five  pounds  each,  and  for  merchandise  in 
Other  packages  within  packages;**  for  'boxes  con- 
tkining  certain  fruits,  the  sides,  tops,  and  bottoms 
6f  which  are  of  American  origfin;"  and  for  boxes, 
barrels,  bags,  and  other  containers  wholly  of  Ameri- 
can origin.**  Further  important  exceptions  to  the 
general  rule  as  to  coverings  or  containers  are  found 
in  the  special  provisions  that  have  been  made  in  our 
tariffs  for  filled  glass  bottles  or  vials.**  It  has  been 
beld  that  containers  or  coverings  which  are  made 
dutiable  under  special  provisions  of  the  tariff  should 
be  dealt  with  as  articles  of  imported  merchandise 
distinct  from  their  contents,  and  in  cases  of  under- 
valuation are  subject  to  the  additional  duties  pre- 
seribed  for  such  cases  ;^''  but  such  additional  duty 
for  undervaluation  does  not  accrue  on  containers  or 
eoveiing^  which  are  not  treated  in  the  tariff  as  dis- 
tinct articles  of  merchandise,  provided  their  coat  is 
not  an  element  of  the  foreign  market  value  of  the 
contents.** 

[$  47]  (2)  OomitrehensiTe  Olames— (a)  Si- 
miUtade  OlAnm.  While  the  tariff  acts  have  with  more 
or  less   careful   phraseology   specifically   exempted 


from  duty,*'  or  specified  as  dutiable,**  many  articles 
coming  to  our  shores  and  frontiers  as  imports,  it 
is  evident  that  the  specific  enumeration  or  de- 
scription of  every  known  article  would  be  imprac- 
ticable, if  not  impossible.  Therefore,  in  addition  to 
the  specific  enumerations  and  the  general  descrip- 
tions and  so-called  catchall  clauses  germane  to  the 
various  groups  of  which  they  are  a  part,  of  dutiable 
and  free  merchandise,^*  congress  has  inserted  in  the 
tariff  laws  other  still  more  general  clauses  which 
provide  a  rate  of  duty  for  every  article  imported, 
which,  by  reason  of  oversight,  or  of  lack  of  fiscal  im- 
portance, or  by  reason  of  nonexistence  at  the  time  of 
the  enactment,  has  not  been  provided  for  in  any 
other  part  of  the  act.  In  determining  the  classi- 
fication of  any  article  not  found  enumerated  in  any 
part  of  the  tariff,  the  first  inquiry  is  as  to  whether 
it  bears  a  similitude  to  any  enumerated  article." 
Merchandise  not  named  is  to  be  assessed  at  the  gain« 
rate  as  the  article  that  is  named,  either  generally 
or  particularly,  which  it  most  resembles.^'  The 
points  of  similitude  prescribed  by  law  are  ma- 
terial, quality,  texture,  or  the  use  to  which  the 
article  in  question  may  be  applied.^'  If  such  a 
similitude  is  found  in  but  one  of  these  particulars, 
then  the  article  in  question  shall  pay  the  same  rate 
of  duty  as  the  article  which  it  most  resembles;^'  and 
if  it  should  resemble  two  or  more  articles  equally, 


63.  U.  S.  V.  Wyman,  2  Gust  A.  440 
Vtank  contalninK  sulphurous  acid), 

ftfc  TJ.  S.  V.  Garramone,  2  Cust.  A, 
30  [certiorari  den  22J  U.  8.  722  mem, 
32  set  524  mem,  5S  L.  ed.  630  mem] 
(tin  cans  containing  vegetables) ;  U.  S. 
V.  Braun  Chemical  Co.,  2  Cust.  A.  57 
(iron  drums  containing  chemical 
«alte). 

65.  See  cases  infra  this  note. 

[a]  Ziaeqnarad  nwtsl  1>ozm<— (1) 
Boxes  having  compartments  and 
hinged  lids  and  containing  paints  are 
within  this  provision.  Illfeiaer  v.  U. 
8.,  2  Cust  A.  299.  (2)  But  not  a  box 
wkh  slits  for  coins  and  with  a  lock 
and  key,  not  being  a  container  ordi- 
narily employed  in  the  tralnsportation 
of  merchandUse,  to  which  the  provi- 
sion refers.  Woolworth  v.  U.  S.,  4 
Oust.  A.  242. 

66.  See  cases  infra  this  note. 

[a]  VaekaCMi  witUa  paokagss. — 
(1)  Immediate  coverings  or  wrappers 
such  as  cardboard  boxes  and  lead  foil 
are  not  within  this  provision.  Wright, 
etc.,  Co.  V.  U.  S.,  6  Cust.  A.  528; 
Wright  V.  XT.  S.,  6  Cust.  A.  453.  (2) 
The  wooden  box,  and  not  one  of  one 
hundred  or  more  paper  packages  of 
dried  fish,  is  the  unit  for  dutiable 
classlflcatlon  under  provision  for  fish 
In  packages  containing  less  than  one- 
half  barrel.  U.  S.  v.  Yamashlta,  1 
Cust.  A.  341.  (3)  And  mushrooms 
In  tine  within  tins,  and  all  packed  In 
wooden  cases,  are  not  In  "iindivlded 
packages  containing  not  less  than  five 
pounds."  Choy  Chong  Woh,  2  Cust. 
A-  274. 

67.  Act  Oct  8,  1918  (38  St.  at  L. 
131  c  16  t  1  schedule  D  par  172). 

[a]  Ttoot  of  ozlgla. — (1)  In  show- 
ing that  fruit  boxes  are  made  from 
American  shocks,  it  is  not  enough  to 
establish  a  probability  that  many  of 
the  boxes  were  of  such  origin.  There 
must  be  deflnlte  evldeYice  as  to  the 
quantity  In  each  Importation  entitled 
to  such  classification.  Westervelt  v. 
V.  8.,  150  Fed.  378.  (2)  But  it  is  not 
necessary  that  such  proof  shall  be 
made  in  the  particular  mode  pre- 
scribed by  treasury  regulations.  U. 
S.   V.   Goodsell,  91   Fed.   519.   33  CCA 

68.  Act  Oct  3,  1913  (38  U.  S.  St. 
at  U  153  c  16  g  1  par  404). 

[a]  BsduuMemant  la  vAlii*. — Right 
of  free  entry  of  boxes  or  barrels 
made    from    American     shooks    and 


staves.    Kraemer  v.  U.  S.,  4  Cuat  A. 
91. 

[b]  roTalffa  xnkd*  Imhts. — Omission 
In  revision  of  provision  exempting 
foreign  made  bags  in  which  grain 
had  beeni  exported  made  such  bags 
dutiable.  U.  S.  v.  Ranlett  172  U.  S. 
133,  19  set  114.  43  L.  ed.  393;  Kent 
V.  V.  a.,  73  Fed.  680,  19  CCA  642  [aft 
68  Fed.  536]. 

[c]  Barrds  nportofl  ssivty  and 
raunnorted  llllad  with  molasses  are 
not  in  the  same  condition  as  when 
exported.  Knight  v.  Schell,  24  Bow. 
(U:  S.)  626,  16  L.  ed.  760. 

68.  U.  S.  V.  Conkey.  3  Cust.  A.  246 
(construing  act  of  Oct  3,  1913  [38 
St  at  L.  121  c  16  !  1  schedule  B  pars 
83,  84]).     See  also  supra  i  31  note  72. 

[a]  niUd  glMs  bottlM  and  vials. 
— (1)  Glass  bottles  generally.  U.  S. 
y.  Hensel,  106  Fed.  70,  46  CCA  226; 
Merck  v.  U.  S.,  99  Fed.  432;  Elmer  v. 
U.  S..  99  Fed.  423;  U.  S.  v.  De  Luze, 
95  Fed.  971.  37  CCA  344  [rev  84  Fed. 
156];  XT.  S.  V.  Ross,  91  Fed.  108,  33 
CCA  361  [aft  85  Fed.  163];  Grace  v. 
Collector  of  Customs,  79  Fed.  315,  24 
CCA  606;  Smith  v.  Mlhalovltch,  61 
Fed.  399,  9  CCA  552;  In  re  Salomon, 
55  Fed.  286;  Marine  v.  Packham,  92 
Fed.  679.  8  CCA  210.  (2)  Bottles 
filled.  Smith  v.  IT.  S.,  130  Fed.  104, 
64  CCA  438  [aff  124  Fed.  291].  (3) 
Bar  bottles.  In  re  Smith,  66  Fed. 
476  raff  61  Fed.  399,  9  CCA  552].  (4) 
Bottles  containing  ale  and  beer. 
Schmidt  V.  Badger,  107  U.  S.  85,  27 
L.  ed.  328  [foil  Merrltt  v.  Park.  108 
U.  S.  109,  2  set  810,  27  L.  ed.  669]. 
(5)  Bottles,  secondhand.  C^rberry  v. 
V.  a.,  116  Fed.  773.  (6)  Hock  bot- 
tles. In  re  Grace,  75  Fed.  2.  (7) 
Glass  bottles  filled  with  merchandise 
of  a  fluid  character  cannot  be  regard- 
ed as  "coverings."  U.  S.  v.  Nichols, 
186  U.  S.  298,  22  SCt  918,  46  L.  ed. 
1173.  (8)  Bottles  or  Jars  holding  not 
more  than  a  pint  are  not  "vials."  U. 
S.  V.  Austin,  121  Fed.  729,  68  CCA  149; 
Smith  V.  U.  S.,  91  Fed.  757.  (9)  Bottles 
containing  CHilnese  spirituous  bev- 
erages, under  the  act  of  1883.  Kwong 
Chin  Chong  v.  U.  S^  119  Fed.  383. 
(10)  The  cost  of  the  fittings  for  filled 
bottles,  consisting  of  corks,  caps, 
capsules,  labels,  and  wiring  is  part 
of  the  value  of  the  bottles.  Leggett 
V.  U.  8.,  138  Fed.  970  [app  dlsm  145 
Fed.  1021  mem,  74  CCA  680  mem,  and 
overr    Hayes   v.    IT.    S.,    160    Fed.    63, 


80  CCA  17  (certiorari  den  207  U.  S. 
695,  28  SCt  261,  62  L.  ed.  35() 
(holding  such  costs  to  be  Incidental 
to  contents  rather  than  to  the  bot- 
tles)]. 

[h]  Th»  speolal  anmiiemtlOB  of 
bottlM  In  the  section  making  coo- 
tainers  of  ad  valorem  merchandise 
dutiable  at  the  same  rate  as  their 
contents  is  not  affected  by  the  pro- 
visions of  the  bottle  paragraph  In  the 
main  body  of  the  tariff.  U.  8.  v. 
Conkey,  3  Cust  A.  246. 

7a  Phelps  v.  U.  S.,  142  Fed.  213 
(relating  to  boxes  containing  lem- 
ons), 

71.  U.  S.  V.  Philips,  7  Chist  A.  497; 
U.  S.  V.  Downing,  7  Cuat  A.  479. 

[a]  Cha  lMal«  of  valna  in  the  ad- 
ministrative law  extends  to  the  tariff 
provisions.  Ascher  v.  U.  S.,  3  (^lst. 
A.  327. 

73.    See  infra  ti  51-62. 

73.  See  supra  It  29-43. 

74.  In  re  Guggenheim  Smeltlnc 
Po.,  112  Fed.  617.  60  (X!A  874  [certi- 
orari den  186  U.  S.  486,  28  S(5t  942. 
46  L.  ed.  12601;  Wellbacher  v.  Mer- 
rltt, 37  Fed.  86;  Murphy  v.  CtoUector. 
11  ^Philippine    466    ("other    machio- 

*'?6.  ■  Arthur  v.  Fox,   108   IT.  S.   12S. 

2  SCt  371.  27  L.  ed.  676;  Vandegrltt 
v.  U.  S.,  164  Fed.  66  [aff  173  Fed.  609, 
97  CCA  469];  Hahn  v,  U.  S.,  100  Fed 
636,  40  CCA  622  [rev  91  Fed.  755]: 
Aloe  V.  Churchill,  44  Fed.  50;  RoM 
v.  Peaslee,  20  F.  Ca«.  No.  12,077,  i 
Curt.  499;  General  Electric  0>.  v.  V. 
S.,   4  (3ust.  A.  398;  Hartley  v.  U.  S.. 

3  Cust  A.  383;  Vandlver  v.  V.  S.,  » 
Cust.  A.  505 ;  Robins  v.  TJ.  S.,  1  <^ut 
A.  252;  ThomasB  v.  XT.  S.,  1  C^ist  A 
86. 

76.  Plummer  v.  XJ.  S.,  3  C^st  A 
229;  XJ.  S.  v.  Buss,  8  Cuat.  A  87: 
XT.  S.  V.  Eckstein,  3  Cust  A.  76;  U. 
S.  V.  Cochran,  3  CJust.  A.  67. 

77.  Act  Oct.  3,  1913  (38  St  at  h. 
162  0  16  S  1  schedule  N  par  386). 

78.  XT.  S.  V.  Eckstein.  222  XJ.  S. 
130.  32  SCt  65.  56  L.  ed.  126;  Arthur 
V.  Fox,  108  U.  S.  125,  2  SCt  371.  27  L. 
ed.  675;  Greenleaf  v.  CrOOdrlch.  101 
U.  S.  278,  25  L.  ed.  84B;  Paterson  v., 
U.  S.,  166  Fed.  733.  92  C(3A  524;  Well- 
bacher V.  Merrltt.  37  Fed.  85;  Boker 
V.  Redfield,  3  F.  Cslb.  No.  1,606a;  Rob- 
Ins  V.  U.  S.,  1  Cust.  A.  262.  Contra 
Lazard  v.  Magone,  40  Fed.  662. 

[a]     AppUcaUoas      of      siBdUtad* 


For  lata*  omms,  daralopmaats  and  ohangaa  in  the  Is^w  see  cumulative  Annotations,  same  title,  page  and  note  dumber. 
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it  shall  pay  the  rate  imposed  on  the  article  paying 
the  highest  duty."  There  can  be  no  similitude  of 
texture  or  quality  between  a  liquid  and  a  solid."° 
The  similitude  referred  to  in  the  statute  must 
be  substantial,  not  importing  merely  adaptabil- 
ity to  sale  as  a  substitute  for  the  article  to 
which  it  is  said  to  be  assimilated,  but  referring 
rather   to  its  employment  or  to  its  effect  in  pro- 


ducing results.^'  In  the  course  of  adjudication  on 
the  subject  the  courts  have  held  that  the  similtude 
clause  applies  only  to  articles  resembling  goods 
chargeable  with  duty  and  does  not  extend  to  re- 
semblance to  goods  exempt,  from  duty;^^  that  the 
clause  cannot  be  applied  to  determining  the  classi- 
fication of  articles  that  are  enumerated  ;**  that  it 


-d)  The  amount  of  duty  is 
not  one  of  the  tests  prescribed  for 
the  application  of  the  similitude 
clauee.  TJ.  8.  v.  Behrend.  167  Fed. 
317,  92  CCA  689.  (2>  "Similar  prod- 
ucts" include  similarity  In  other  re- 
spects than  those  specified  in  'the 
general  similitude  clause  such  as  In 
the  manner  of  production  and  com- 
position. Anderson  v.  U.  S.,  6  Cust. 
A.  108.  (3)  Where  an  unenumerated 
article  has  a  very  vague  and  ques- 
tionable resemblance  to  some  enu- 
merated article,  and  is  exactly  identi- 
cal with  another  enumerated  article, 
its  status  is  fixed  by  fbe  latter  oon- 
dltion,  the  former  being  disregarded. 
Paterson  v.  U.  S.,  166  Fed.  733,  92 
CCA  624.  (4)  An  article  is  within  its 
meanins  U  the  use  to  which  it  is 
adapted  Is  similar  to  the  use  of  an 
enumerated  article,  although  In  other 
particular*  there  is  no  similarity  be- 
tween the  two.  This  similarity  of 
use,  ho'wever,  must  be  a  similarity  in 
the  employment  of  the  article  and  of 
its  effects,  and  not  a  similarity  to  an- 
other article  as  a  marketable  com- 
modity. Murphy  v.  Arnson,  96  U.  S. 
131,  24  V.  ed.  773;  U.  S.  v.  QodlUot,  3 
Cust.  A.  128;  Pittsburgh  Plate  Qlass 
Co.  V.  U.  S.,  2  Cust.  A.  389.  (5)  Ex- 
tract of  nutgalls,  containing  a  con- 
siderable percentage  of  tannic  acid, 
wbicb  can  be  obtained  therefrom  in 
its  commercial  form  only  by  a  long 
series  of  chemical  combinations  and 
precipitations,  held  not  to  be  suffi- 
ciently "similar  in  material"  to  tan- 
nin or  tannic  acid  as  to  be  dutiable 
at  tlie  rate  applicable  to  those  mate- 
rials. V.  S.  V.  Proctor,  145  Fed.  126, 
76  CCA  96  [aff  139  Fed.  5861. 

[b]     AxOolea  h«M  datlaUa  I17  «1- 


JSi^— (1)   Dyes  or  colors  called 

"naptatylamlne  red"  and  "orange  11" 
dutiable  by  similitude  to  aniline  dyes. 
Plckhardt  v.  Merrltt,  132  U.  8.  252,  10 
set  80,  33  L.  ed.  363.  (2)  Blood  char- 
coal, a  substance  which  like  bone 
char  la  composed  chiefly  of  carbon, 
and  Is  used  for  decolorizing  sugar, 
dutiable  as  bone  char  by  similitude, 
or  at  the  similar  rate  for  unenumer- 
ated manufactured  articles,  U.  S.  v. 
Lueders.  148  Fed.  398.  (3)  Plate 
powder  dutiable  as  whiting.  U.  S.  v. 
Kraemer,  4  Cust.  A.  433,  487:  Hartley 
T.  U.  S.,  3  Cust.  A.  363.  (4)  Carbon 
sticks  -which  must  undergo  a  slight 
process  of  manufacture  to  be  fit  for 
use  In  electric  lamps,  not  being  "car- 
bons for  electric  lighting"  because 
unflniahed.  nor  articles  composed  of 
carbon,  not  specially  provided  for, 
decorated  or  undecorated,  because  not 
susceptible  of  decoration,  are  dutiable 
under  the  similitude  clause  at  the 
rate  on  the  finished  product.  U.  S. 
V.  Downing.  201  U.  S..8B4,  26  SCt 
476.  50  L.  ed.  786  [rev  129  Fed.  90,  63 
CCA  532].  (5)  Breccia  as  marble. 
Jackson  v.  U.  S.,  2  Cust.  A.  70.  (6) 
Ferrochrome,  ferrovanadlum,  and  fer- 
rotunarsten  as  ferromanganeae.  U. 
S.  v.  Lavino,  175  Fed.  964,  99  CCA 
637  [aff  171  Fed.  245  (certiorari  den 
216  tr.  S.  618,  30  SCt  578,  54  L.  ed. 
640)];  IT.  8.  V.  Roessler,  etc.,  Chem- 
ical Co.,  131  Fed.  576  [aff  137  Fed. 
770.  70  CCA  346];  U.  S.  v^  Dana.  116 
Fed.  93S:  Dana  v.  U.  S.,  91  Fed.  522 
[aff  99  Fed..  433^39  CCA  590].  Coti- 
tra  Thomas  v.  William  Cramp,  etc 
Ship,  etc.,  Bldg.  Co.,  142  Fed.  734.  74 
CCA  66  raff  139  Fed.  303]  (holding 
a  ferro-alloy  to  be  metallic  mineral 
substance  or  metal  unwrought);  U. 
S.  V.  Wella.  1  Cust.  A.  168  (hold- 
ing rhodium  within  provision).  (7) 
Base  bullion  as  lead  ores.  In  re 
Quggenheiro    Smelting   Co.,   112   Fed. 


617,  60  CCA  374  [certiorari  den  186 
U.  S.  485.  22  SCt  942,  46  L.  ed.  12601. 
(8)  Yolks  and  whites  mixed  dutiable 
aa  eggs.  Borsfleld  v.  U.  S.,  3  Cust. 
A.  178.  (9)  Pulverized  corundum 
which,  although  a  distinct  article 
from  emery.  Is  identical  with  it  in 
use  and  nearly  identical  in  material, 
as  ground  emery.  Myers  v.  U.  S.,  155 
Fed.  502  [aff  163  Fed.  53,  89  CCA 
284].  (10)  Oround  corundum  ore 
that  has  been  advanced  In  value  by 
processes  of  manufacture  for  a  spe- 
cific use  as  emery.  Myers  v.  U.  S., 
178  Fed.  462.  (11)  Corundum  ore 
concentrates  as  emery  ground.  My- 
ers V.  U.  8.,  1  Cust.  A.  506.  (12) 
Sausages  of  blood  pudding  as  pre- 
pared meat.  Strohmeyer  ▼.  TJ.  S.,  3 
Cust.  A.  399.  (13)  Truffles  In  tins  as 
"mushroon^s  In  tins."  Von  Bremen 
V.  U.  S.,  168  Fed.  889,  94  CCA  801. 
(14)  Concentrated  fruit  juice  at  the 
rate  provided  for  fruit  juice.  Rich  v. 
U.  8^  172  Fed.  293  [aff  176  Fed.  782, 
100  (JCA  278].  (15)  An  edible  fungus 
that  grows  on  the  bark  of  trees  and 
has  been  merely  dried  and  packed 
loose  bears  a  greater  similitude  to 
vegetables  In  their  natural  state  than 
to  mushrooms  prepared.  Sun  Kwong 
On  V.  U.  S.,  176  Fed.  930.  (16)  Jap- 
anese beverage  "sake"  Is  subject  to 
rate  applicable  to  still  wine.  Ko- 
mada  v.  U.  S.,  215  U.  S.  392,  30  SCt 
136,  54  L.  ed.  249  [rev  162  Fed.  465, 
89  CCA  385,  and  overr  TJ.  S.  v.  Nlshl- 
mlya,  137  Fed.  396,  69  CCA  588].  (17) 
"Bok  ale"  dutiable  as  beer.  Wakem 
V.  U.  S.,  180  Fed.  1021.  (18)  Ramie 
silver  as  cotton  silver,  vandegrlft 
V.  TJ.  S.,  173  Fed.  609,  97  CCA  469 
[aff  164  Fed.  65].  (19)  Hair  mat  du- 
tiable as  felt.  Pittsburgh  Plate  Glass 
Co.  V.  U.  S  2  Cust  A.  389.  (20) 
Artificial  silk  hats  as  •silk  wearing 
apparel.  TJ.  S.  v.  Wanamaker,  175 
Fed.  900,  99  (XJA  390  [rev  169  Fed. 
6641.  (21)  Balata  belting  as  India 
rubber  belting.  Robins  v.  TJ.  8.,  1 
Cust.  A.  252.  (22)  (]loo8e  skins  with 
down  from  which  the  feathers  have 
been  plucked  similar  in  use  to  furs. 
Gross  V.  TJ.  S.,  1  Cust.  A.  321.  (23) 
Horsehair  braids  and  hats;  classifi- 
cation under  the  acts  of  1897  and 
1909.  TJ.  S.  V.  Rhelms  Co.,  176  Fed. 
778,  99  CCA  350  [aff  169  Fed.  662]; 
Wanamaker  v.  TJ.  S.,  175  Fed.  900,  99 
CCA  390  [rev  169  Fed.  664];  Pater- 
son V.  U.  S.,  166  Fed.  733,  92  CCA 
624;  Donat  v.  U.  8.,  134  Fed.  1023; 
ZImmermann  v,  TJ.  S.,  6  Cust.  A.  104; 
TJ.  S.  V.  Buss,  3  Cust.  A.  87.  (24) 
Imitation  horsehair  braids  and  hats. 
Classification  under  the  acts  of  1897 
and  1909.  Isler  v.  TJ.  S.,  5  Cust.  A. 
229;  TJ.  S.  v.  Cochran,  3  Cust.  A.  67 
[rev  180  Fed.  955];  Plummer  v.  TJ. 
S.,  3  Cust.  A.  229.  (25)  Artificial 
horsehair  dutiable  by  similitude  as 
cotton  yam.  TJ.  S.  v.  Eckstein,  222 
TJ.  S.  130,  32  SCt  66.  66  L.  ed.  125 
[aff  167  Fed.  802,  93  CCA  192],  (26) 
Olovea  made  of  cellulose  obtained 
from  cotton  waste  as  wearing  appar- 
el In  chief  value  of  cotton.  Thomasa 
v.  U.  S.,  1  Cust.  A.  86.  (27)  Welsh 
quarries  as  'Tarlck  other  than  fire 
brick,"  which  they  closely  resemble 
in  material,  quality,  texture,  and  the 
use  to  which  they  may  be  applied. 
Traitel  v.  TJ.  S.,  131  Fed.  994.  (28) 
C!attle  hair  goods  dutiable  by  simili- 
tude as  manufactures  of  wool.  Ro- 
senstern  v.  U.  S.,  171  Fed.  71,  96  CCA 
176.  (29)  Natural  grasses  dyed  and 
prepared  as  ornamental  grains  and 
leaves.  Lang  v.  U.  S.,  5  Cust.  A.  86. 
(30)  Dried  and  dyed  immortelles  as 
preserved  cut  flowers.  Bayersdorfer 
V.  U.  S.,  7  Cust.  A.  66.     (81)  Corklne 


as  linoleum.  Vandiver  v.  TJ.  8..  S 
Cust.  A.  506.  (32)  Combs  made  of 
galllllth  as  combs  of  horn.  Strauss 
V.  U.  S.,  2  Cust.  A.  203.  (33)  Articles 
manufactured  from  agate  and  onyx 
as  precious  stones  (Hahn  v.  TJ.  8., 
100  Fed.  635,  40  CCA  622  [rev  91 
Fed.  755])  (84)  or  as  articles  they 
represent  (Hahn  v.  TJ.  8.,  121  Fed. 
162).  (35)  Agate  beads  as  parts  of 
agate  buttons.  American  Bead  Co.  v. 
Tf.    S.,    5   Cust.  A.    459. 

79.  See  cases  infra  this  note.  See 
also  infra  S  60. 

[a]  Bnla  of  UffhMt  rata  lafliiHi^^ 
(1)  Agate  button  blanks,  or  beads  ad 
button  blanks,  or  parts  of  buttons. 
American  Bead  Co.  v.  TJ.  S.,  6  Cust: 
A.  459.  (2)  Onyx  marble  or  onyx  as 
manufactures  of  marble.  Mandel  v, 
Seeberger,  39  Fed.  760.  (3)  An  anti- 
septic preservative  consisting  of  an 
intimate  mectianlcal  mixture  of  bo- 
raclc  acid  and  borax,  the  former  be- 
ing the  more  valuable  component,  ad 
boraclc  acid.  Levi  v.  TJ.  8.,  126  Fed. 
420.  (4)  Qlass  beads  strung  together 
and  colored  In  imitation  01  precious 
stones  dutiable  as  manufactures  of 
glass  not  otherwise  provided  for. 
U.  S.  V.  Morrison,  179  U.  S.  466,  21 
SCt  196,  45  L.  ed.  276  [rev  84  Fed. 
444,  28  CCA  456].  (6)  "Fish  In  pack- 
ages' containing  less  than  one-half 
barrel,"  and  "fish  .  ■  .  salted  or 
otherwise  prepared  for  preservation," 
as  to  salted  fish  <sardels)  In  wooderi 
packages,  equally  specific,  dutiable  at 
the  higher  rate.  Meyer  v.  TJ.  8.,  124 
Fed.  293.  (6)  Surface-coated  paper 
llthograpHlcally  printed  as  litho- 
graphic prints.  TJ.  8.  v.  Tate,  1  Cust. 
A.  434.  (7)  Cigar  lighters  designed 
to  be  carried  on  the  person  are  within 
the  act  of  1913  (38  St.  at  U  149  c  16 
i  1  schedule  N  par  366)  for  "articles 
.  .  .  such  as  .  .  .  cigar  cutters, 
cigar  holders,"  etc.,  rather  than  par, 
381  for  "all  smokers'  articles  whatso- 
ever, not  specially  provided  for  in 
this  section."  BIschoff  v.  TJ.  8,  7 
Cust.  A.  138.  (8)  Artificial  silk  yam 
resembles  equally  ootton  yarn  and 
silk  yarn  in  quality,  texture,  and  use, 
but  bears  a  stronger  resemblance  in 
material  to  cotton  than  to  silk  yarn, 
because,  unlike  silk  yarn  which  Is  of 
animal  origin,  it  is,  like  cotton  yarn, 
of  vegetable  origin,  and  Is  oomposea 
almost  wholly  of  cellulose.  Von  Ber- 
nuth  V.  U.  S.,  146  Fed.  61,  76  CCA 
638   [rev  133  Fed.  800]. 

80.  Lang  v.  TJ.   S.,  4  Cust.  A.  129. 

81.  Plckhardt  v.  Merrltt.  132  TJ.  8. 
252.  10  SCt  80,  33  L.  ed.  353;  Arthur 
V.  Fox.  108  U.  8.  126.  21  SCt  371,  27  I/, 
ed.  675;  Murphy  v.  Arnson,  96  TJ.  S. 
131,  24  U  ed.  773;  Stuart  v.  Maxwell, 
16  How.  (TJ.  S.)  150,  14  L.  ed.  883: 
Rich  V.  V.  3.,  172  Fed.  293  [aff 
176  Fed.  732,  100  CCA  278];  Sykes  v. 
Magone,  38  Fed.  494;  Wellbach^r  v. 
Merrltt,  37  Fed.  85;  Lang  v.  TJ.  8., 
4  Cust.  A.  129. 

a]  Matailals  for,  and  completed, 
^le^There  Is  no  similitude  be- 
tween materials  for  food  and  food  it- 
self. Lang  V.  TJ.  8.,  4  Cust  A.  129 
(holding  bouillon  cubes,  vegetable  ex- 
tract with  small  amount  of  meat  ex- 
tract, not  dutiable  as  vegetables  pre- 
pared nor  as  extract  of  meat). 

[b]  "Uka  artlolaa." — A  substance 
not  named  Is  the  test  of  likeness  un- 
der a  provision  for  "like  articles  of 
domestic  manufacture."  Jordan  v. 
Roche,  228  U.  S.  436,  33  SCt  573.  57 
L.  ed.  908. 

83.  TJ.  S.  V.  Furuya,  6  Cust.  A. 
207;  Matter  of  Wa  Chong  Ck>.,  Treaa. 
Dec.  23638. 

aa    U.  8.  V.  Citroen,  223  TJ.  S.  407 
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should  be  resorted  to  only  in  a  clear  case  ;'*  that  an 
article  referred  to  in  very  general  terms  is  ' '  enumer- 
ated" within  the  meaning  of  the  similitude  clause,** 
specific  mention  not  being  necessary;^'  that,  if  an 
enumerating  clause  expressly  excludes  merchandise 
of  a  given  description,  such  merchandise  is  not  to 
be  subjected,  through  the  operation  of  the  rule  of 
similitude,  to  the  duty  imposed  by  such  enumerat- 
ing clause  upon  articles  which  the  excluded  mer- 
chandise may  resemble  ;*'  and  that,  while  the  ques- 
tion whether  goods  are  within  the  similitude  clause 
is  one  of  law,^*  the  question  of  similitude  is  one  of 
fact."  Exact  identity  between  the  related  articles 
is  not  reqiiired,  for  the  clause  applies  only  where 
there  are  differences  between  the  articles  and  yet 
also  such  points  of  identity  as  to  make  them  like 
one  another  in  some  of  the  particulars  named  by  the 
statute.'"  And  the  fact  that  g^eat  inequality  in 
tariff  treatment  may  result  under  the  rule  of  simili- 
tude will  not  inhibit  the  application  of  such  rule.'^ 
[$  48]  (b)  Unennmerated  Articles.  If  an  un- 
enumerated  article  bears  no  substantial  similitude 
to  an  enumerated  one,*'  it  is  still  subject  to  duty 
under  that  universal  and  comprehensive  provision  in 
the  tariff  act  for  such  unennmerated  articles,''  un- 

486;   0.   a 


der  which  provision  a  certain  rate  of  duty  is  pre- 
scribed on  all  raw  or  unmanufactured  articles,  and 
a  higher- rate  on  all  articles  manufactured  in  vbole 
or  in  part.** 

Bav  or  umuumfactnred  articles.  In*  determin- 
ii^  what  classes  of  imports  fall  within  the  categoiy 
of  unennmerated  articles,  raw  or  unmanufactuied, 
the  courts  have  applied  the  converse  of  the  mles 
that  have  been  established  for  determining  trhat 
constitutes  a  manufactured  article.** 

Uamifactared  articles.  In  determining  whether 
an  article  has  been  "manufactured,"  within  the 
meaning  of  this  provision,  it  has  been  held  that  the 
mere  fact  of  the  application  of  labor  to  an  article, 
either  by  hand  or  by  mechanism,  does  not  necessar- 
ily make  it  a  manufactured  article,  unless  the  labor 
has  been  carried  to  such  an  extent  that  the  article 
suffers  a  species  of  transformation  and  is,  in  a  sense 
at  least,  changed  into  a  different  article,  having  a 
changed  or  d^erent  character  or  use."  While  it 
has  been  held  that  a  large  amount  of  work  is  un- 
necessary to  give  an  article  the  character  of  a  mana- 
facture,**  it  is  nevertheless  requisite  that  some  labor 
must  have  been  expended  thereon  to  make  the  fin- 
ished product,'*  resulting  in  a  transformation  into 


tS   set    259.    S$  L.   ed.    186;   U.   S.   V. 
Stouffer,  8  Gust  A.  67. 

84.  Woolworth  V.  U.  S.,  1  'Cust.  A. 
120. 

85.  Arthur  v.  Butterfleld.  125  V.  S. 
70,  8  set  714,  31  L.  ed.  643  (holding 
tbat  the  designation  of  an  article  as 
a  manufacture  of  a  particular  speci- 
iled  material  is  a  suHlclent  designa- 
tion for  tariff  purposes,  and  that  any 
article  manufactured  from  such  ma- 
terial la  an  article  enumerated  wlth- 
in  the  meaning  of  the  similitude 
olause);  Fisk  v.  Arthur,  103  U.  S. 
431,  26  L,.  ed.  520:  Arthur  v.  Suss- 
feld.  96  U.  8.  128,  24  L.  ed.  772;  Stu- 
art V.  Maxwell,  16  How.  (U.  S.)  150, 
14  L.  ed.  883;  t7.  S.  v.  Busa,  3  Cust. 
A.   87. 

[a]  Wlkat  oonatltiitas  •munaimtlon. 
—(1)  In  order  to  remove  an  imported 
article  from  the  operation  of  a  tariff 
provision  for  merchandise  not  "enu- 
merated," it  Is  not  necessary  to  show 
that  there  Is  an  enumeration  of  the 
article  according  to  its  chief  use.  It 
Is  enough  If  there  is  an  enumeration 
describing  any  minor  use.  Dodge  v. 
U.  8.,  130  Fed.  624.  'X2)  "Chemical 
.QOmpound  or  salt"  too  geheral  to  be 
an  enumeration  so  as  to  take  an  ar- 
ticle out  of  the  operation  of  the  si- 
militude clause.  Lloyd  v.  McWll- 
liams,  31  Fed.  261  [aff  without  dis- 
cussing classification  137  U.  S.  576, 
11  set  173,  34  L.  ed.  788].  (3)  An 
article  Is  enumerated  if  it  comes 
within  a  class  made  dutiable  In  gen- 
eral terms  quite  as  certainly  as  if 
{he  article  Is  made  dutiable  under  an 
eo  nomine  designation.  Plummer  v. 
V.  S.,  3  Cust.  A.  229;  U.  S.  v.  Buss,  3 
Cast.  A.  87;  IT.  S.  v.  Cochran,  3  Cust. 
A.  57. 

86.  In  re  Wise,  98  Fed.  443;  and 
cases  Bupra  note  85. 

87.  Schoenemann  v.  U.  9.,  119 
Fed.  584,  686.  56  CCA  104  (where  it 
Is  said:  "We  do  not  think  that  this 
section  is  susceptible  of  this  inter- 
pretation; or  was  meant  to  apply  ex- 
cept to  articles  of  manufacture, 
which,  though  different  and  distinct 
from  each  otlier,  are  similar  in  the 
respects  mentioned  in  the  statute.  In 
this  case,  there  is  an  identity  of  ma- 
terial, not  similarity,  and  when  the 
statute  expressly  prescribes  a  duty 
for  this  material,  when  it  is  in  a 
certain  condition,  it  must  be  taken  to 
preclude  the  application  of  the  si- 
militude statute  to  the  same  mate- 
rial not  In  that  condition").  To  same 
effect  IT.  S.  v.  Neuman.  etc.,  Co.,  6 
Oust.  A.  228;  Strauss  v.  U.  8.,  2  Cust. 


■A.  203;  Fensterer  v.  U.  S.,  1  Cust.  A. 
93.  Contra  U.  S.  v.  Behrend,  167  Fed. 
317,  92  CCA  629. 

.[a]  ZUnatratlOB.  —  The  provision 
for  mineral  substances,  being  limited 
to  articles  susceptible  of  decoration, 
wares  not  susceptible  of  decoration 
are  not  to  be  brought  within  the  par- 
agraph through  the  operation  of  the 
similitude  clause,  i  Kirschberger  v. 
U.  S.,  166  Fed.   1012. 

88.  Hahn  v.  U.  S.,  100  Fed.  635,  40 
CCA  622;  Nevin  v.  U.  S.,  5  Cust.  A. 
423 

89.  U.  S.  T.  Komada,  162  Fed. 
465,  89  CCA  385  [aff  215  U.  S.  392, 
30  set  138.  54  L,.  ed.  249];  Lang  v. 
U.  S.,  4  Cust.  A.  129;  U.  8.  v.  Buss, 
3  Cust.  A.  87;  Hahn  v.  U.  8.,  100  Fed. 
635,  40  CCA  622. 

90.  IT.  8.  -f.  Roessler,  etc..  Chemi- 
cal Co.,  137  Fed.  770,  70  CCA  346; 
Cone  V.  IT.  8.,  6  Cust.  A.  263;  Strauss 
v.  U.  S.,  2  Cust.  A.  208;  American  Ex- 
press Co.  v.  U.  8.,  2  Cust.  A.  39,  41. 

[a]  BlmllarllT  la  na*^— To  consti- 
tute similarity  in  use,  the  uses  of 
the  two  articles  need  not  be  identi- 
cal or  interchangeable.  IT.  S.  v.  Dana, 
99  Fed.  433,  39  CCA  590.      . 

91.  Rich  v.  U.  S.,  172  Fed.  293 
[aff  176  Fed.  732,  100  CCA  278]'  (al- 
though a  very  valuable  article  may 
be  subjected  to  the  same  specific  duty 
as  that  prescribed  for  a  far  cheaper 
article). 

99.  General  Electric  Co.  v.  TT.  8.,  4 
Cust.  A.  398  (holding  that,  before  the 
nonenumerated  provision  can  be  re- 
sorted to,  it  must  be  found  that  the 
article  is  not  fairly  included  within 
any  of  the  enumerated  classes  of  the 
act).  , 

93.  Worthlngton  v.  Bobbins,  139 
IT.  8.  387.  11  set  681,  85  L.  ed.  181; 
Hartranft  v.  Sheppard,  125  IT.  8.  387, 
8  set  920,  31  L,.  ed.  763;  Hartranft  v. 
Winters.  121  IT.  S.  616,  7  SCt  1244,  30 
L.  ed.  1015  [foil  Hartranft  v.  Wieg- 
mann,  121  IT.  3.  609,  7  SCt  1240,  30 
li.  ed.  1012];  De  Forest  v.  Liawrence, 
13  How.  (tr.  8.)  274.  14  D.  ed.  143; 
Lawrence  v.  Allen,  7  How.  (IT.  S.) 
785,  12  L.  ed.  914;  De  Ronde  v.  U.  S., 
113  Fed.  858;  Kessler  v.  U.  S.,  107 
Fed.  264;  V.  8.  v.  Dodge,  107  Fed. 
106.  46  (XA  166;  Tiffany  v.  IT.  S.  103 
Fed.  619;  U.  8.  v.  Gabriel,  99  Fed. 
716  [aff  122  Fed.  1021  mem,  57  CCA 
681  mem];  Dingelstedt  v.  II.  8.,  91 
Fed.  112,  33  CCA  395  [aff  87  Fed. 
190];  IT.  8.  V.  Watson,  84  Fed.  160; 
Wllkens  v.  U.  S.,  84  Fed.  162;  U.  S. 
v.  Borgfeldt,  79  Fed.  953,  25  CCA 
267;    Stemmler   v.   IT.   S.,    72   Fed.    47; 


Standard  VamlBh  Works  v.  IT.  S.,  59 
Fed.  456,  8  CCA  178  [aff  53  Fed.  786]: 
In  re  Duncan,  57  Fed.  197;  .Erhardt  ' 
V.  Hahn,  56  Fed.  273,  5  (iCA  91; 
Foppes  V.  Magone,  40  Fed.  670  [foil 
IT.  S.  V.  Foppes,  99  Fed.  558];  Sykes 
T.  Magone,  38  Fed.  494;  Wellbacher 
V.  Merritt,  87  Fed.  85;  Cogglll  v. 
Lawrence,  6  F.  Cas.  No.  2,966,  1 
Blatchf.  602;  King  v.  Smith,  14  P. 
Cas.  No.  7,806;  Rhelmer  v.  Maxwell, 
20  F.  Cas.  No.  11.738,  3  Blatchf.  124; 
Riggs  V.  Frick,  20  F.  Cas.  No.  11,825, 
Taney  100;  Schneider  v.  Lawrence,  21 
P.  Cas.  No.  12.470,  3  Blatchf.  116. 

94.  Act  Oct.  3.  1918  (38  St  at  L. 
152  c  16  {  1  schedule  N  par  885). 

9Sb     See  cases  Infra  this  note. 

[a]  B*w  or  nnautanfMstans  tt- 
tteiMi.— (1)  Herbs  Immersed  Ini  alco- 
hol. IT.  8.  V.  Stone,  176  Fed.  33,  99 
<X;a  49  [rev  171  Fed.  293];  Boericke, 
etc.,  Co.  V.  U.  S.,  126  Fed.  1018  (herbs 
imported  in  kegs  and  immersed  in 
their  natural  condition  In  alcohol  for 
preservation).  (2)  Camphor  oil,  ob- 
tained in  a  crude  state  from  the  same 
tree  as  crude  gum  camphor,  the  two 
being  united  without  chemical  con- 
nection, and  separated  merely  by 
drainage.  IT.  8.  V.  Dodge,  107  Fed. 
106,  46  CCA  166.  (3)  Spruce  gum. 
IT.  S.  V.  Maine  Cent.  R.  Co.,  7  Cust 
A.  114.  (4)  Natural  grass,  sun- 
bleached,  and  used  for  emblems.  V. 
8.  V.  Richards,  99  Fed.  262  [elt  Fra- 
zee  y.  MofHtt.  18  Fed.  584,  20  Blatchf. 
267].  (5)  Neither  drying  in  the  sun 
nor  the  sifting  out  of  mechanical  im- 
purities from  a  drug  Is  a  "refining" 
or  a  "process  of  manufacture"  within 
the  meaning  of  the  tariff  laws.  U.  S. 
V.  Godwin,  91  Fed  758.  (6)  Marble 
cut  into  blocks  for  convenience  of 
transportation  Is  unmanufactured. 
U.  S.  v.  Wilson,  28  F.  Cas.  No.  16.736. 

(7)  Escargots  or  edible  snails  held 
dutiable  as  raw  article  not  enumerat- 
ed.   De  Jonghe  v.  IT.  8.,  5  Cust.  A.  134. 

(8)  "Vegetable  substances"  not  lim- 
ited to  articles  ejusdem  generis  with 
moss  and  seaweeds,  but  is  not  in- 
clusive of  birch  bark  which  is  duti- 
able as  a  nonenumerated  unmanufac- 
tured article.  Reed  v.  IT.  8.,  6  Cust 
A.  95. 

96.  Baumgarten  v.  Hagone,  »» 
Fed.  69  [foil  Hirtianft  ▼.  Wiegmann, 
121  IT.  8.  609,  7  S(n  1240,  80  L.  «d. 
1012;  IT.  8.  v.  Semmer,   41  Fed.  324]. 

97.  Saltonstall  v.  Wlebusch,  186  U, 
S.  601,  15  SCt  476,  39  L.  ed.  549: 
Knautfi  V.  U.   8.,   1  Cust.  A.  422. 

98.  Tide-Water  Oil  Co.  v.  U.  8..  171 
U.  S.  210,  18  set  887,  43  L.  ed.  139. 


For  later  oaaas,  daralopmaata  and  thaagtu  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  new  and  different  article,  having  a  distinct  name> 
character,  and  use;'"  and  it  has  been  universally 
held  in  castoms  interpretation  that  the  application 
of  processes  necessary  to  produce  an  article  from  its 
native  condition  and  to  bring  it  into  such  a  condi- 
tion that  it  may  be  imported,  without  affecting  its 
per  se  character,  does  not  constitute  a  manufactur- 
ing process.^  It  is  not  necessary,  however,  that  the 
component  materials  should  have  been  changed  by  the 
process.^  The  finished  product  of  one  manufacture 
may  be  raw  material  for  another;'  and  an  article 
may,  in  that  it  is  unrefined,  be  crude  for  the  pur- 
poses of  tariff  classification,  by  reason  of  the  use  to 
which  it  is  applied,  although  it  may  be  the  result 


of  some  manufacture.*  So  material  may  be  sub- 
jected to  a  process  of  manufacture,  and  thereby  be 
transformed  into  an  "unmanufactured  article"  of 
another  name.*  Each  case  must  be  decided  accord- 
ing to  its  own  circumstances;"  and  many  minor  dis- 
tinctions have  been  made  in  the  course  of  the  very 
numerous  adjudications  on  these  subjects.^ 

[(  49]  (c)  The  Mixed  Material  Clause.  The 
law  provides  that  on  articles  not  enumerated  and 
manufactured  of  two  or  more  materials  duty  shall 
be  assessed  at  the  h^hest  rate  at  which  the  same 
would  be  chargeable  if  composed  wholly  of  the  com- 
ponent material  thereof  of  chief  value.^  In  the  in- 
terpretation of  this  clause  it  has  been  held  that  it 


[a]  ArtlolMi  pTodnead  Inddmtelljr 
to  the  manufacture  of  other  articles, 
and  which  are  themselves  ready  to  be 
used  for  various  purposes  without 
further  treatment,  are  under  the  tarr 
iff  laws  subject  to  classification  as 
"manufactured,"  rather  than  as 
"waste."  ShalluB  v.  U.  S.,  15&  Fed. 
213  [rev  on  other  grounds  162  Fed. 
653.  8$  CCA  445]. 

99.  Rossman  v.  U.  S.,  1  Oust.  A. 
280;  U.  S.  V.  Myers,  1  Cast.  A.  267. 

1.  Hampton  v.  U.  S.,  6  Cust.  A. 
3»2  [dlst  Myers  v.  U.  S.,  1  Cust..  A. 
506]  (holding  molybdenite  to  be  a 
mineral  not  advanced  In  value  or 
condition). 

a.  U.  a  y.  Meier,  136  Fed.  764,  69 
CCA  421  [rev  128  Fed.  472];  Erhardt 
V.  Hahn,  55  Fed.  273,  5  CCA  99. 

[a]  OnaUar  ana  gttniOag  are 
processes  of  manufacture.  U.  S.  v. 
Graser-Rothe,  164  Fed.  205;  Myers  v. 
U.  8.,  1  Cuat.  A.  606;  Roasman  v.  U. 
8.,  1  Cuet.  A.  280. 

3.  TJ.  S.  V.  Dudley.  174  U.  S.  870, 
IS  set  801.  43  li.  ed.  1129;  Tide-Water 
Oil  Co.  V.  TJ.  a,  171  TJ.  S.  210,  18  SCt 
837,  43  L.  ed.  139;  U.  S.  v.  Wana- 
maker.  136  Fed.  266;  Tllge  v.  U.  S.,  3 
Cust.  A.  97;  TJ.  S.  v.  Richter,  2  Cust. 
.*.  167;  Kenton  v.  V.  S.,  1  Cust.  A. 
529. 

4.  Roesaler,  etc.,  Chemical  Co.  v. 
r.  S..  94  Fed.  822  [aft  »9  Fed.  662, 
39   CCA   651]. 

5.  Davies   v.   U.   a,    116   Fed.    232. 
e.     Frasee   v.   Mofiltt,   18  Fed.   584, 

30  Blatchf.   267. 

T.     See  cases  Infra  this  note. 

[a]  Vamnimwmtad  manafaotnred 
arHnl— .— (1)  Blood  char.  U.  S.  v. 
Lueders,  148  Fed.  398.  (2)  Pearl 
hardening,  an  artificial  sulphate  of 
lime,  obtained  by  precipitated  carbo- 
nate of  lime  with  dilute  sulphuric 
acid.  TJ.  S.  v.  Watson,  84  Fed.  160. 
(3)  Soluble  grease.  De  Ronde  v.  TT. 
S.,  140  Fed.  92.  (4)  A  preparation 
of  tallow  used  for  softening  cotton 
cloth.  De  Ronde  v.  TJ.  S.,  118  Fed. 
S58.  (6)  Orchil  and  Persian  berry 
extracts.  Slegle  y.  U.  S.,  166  Fed. 
1015;  U.  S.  V.  Berlin  Aniline  Works, 
154  Fed.  925.  (6)  Combination  of 
oils  used  as  lubricant.  U.  8.  v. 
.Schrock.  5  Cust.  A.  444.  (7)  Chloro- 
phyll, a  coloring  matter  used  in  stain- 
ing oils  and  foodstuffs.  TJ.  S.  v. 
Magitus,  159  Fed.  751.  (8)  Bone  sise, 
used  for  filling  and  softening  cordu- 
Toys.  Sheldon  v.  TJ.  S.,  127  Fed.  494. 
(9)  Small  articles,  such  as  cups,  but- 
ton hooks,  i>enholder  handles,  paper 
weights,  etc.,  manufactured  from 
agate  or  onyx.  Hahn  v.  U.  S.,  100 
Fed.  686.  40  CCA  622  [rev  91  Fed. 
755].  (10)  CJarbon  battery  rods.  Ste- 
gemann  v.  TJ.  S..  4  Cust.  A.  5.  (11) 
Carbon  points  for  arc  lights,  com- 
posed chiefly  of  lampblack,  natural 
(graphite,  and  carbon  products  re- 
sulting from  the  distillation  of  coal, 
roke,  or  petroleum  and  coal  tar,  in 
varying  proportions,  the  lampblack 
being  produced  by  the  combustion 
of  either  mineral  or  vegetable  sub- 
stances. Dlngelstedt  v.  TJ.  S.,  91  Fed. 
112,  33  CCA  895  [aff  87  Fed.  190]. 
Compare  TJ.  S.  v.  Downing,  201  TJ.  S. 
354.  26  SCt  476.  50  L.  ed.  786.  (12) 
Uodeling  clay.  Bancel  v.  TJ.  S.,  176 
Fed.   1*2:   U.   8.  V.  Strohmeyer,   etc., 


Co.,  6  Cust.  A.  246;  TJ.  3.  v.  Bmboss- 
Ing  Co.,  3  Cust.  A.  220.  (13)  Viscose 
caps  for  bottles  or  tubes.  Nevln  v.  TJ. 
S.,  6  Cust.  A.  423.  (14)  Metal  polish. 
Rosenheim  v.  U.  8.,  6  Cust.  A.  100; 
TJ.  S.  V.  Holland-American  Trading 
Co.,  4  Cust.  A.  336.  (15)  Needle- 
books  and  cases  containing  needles 
and  the  like.  DieckerhotC  v.  TJ.  S., 
151  Fed.  957  [aff  160  Fed.  449,  87 
CCA  410];  Stelnhardt  v.  U.  8..  2 
Cust  A.  361.  (16)  Night  lights.  V. 
S.  V.  GodiUot,  3  Cust.  A.  128.  (17) 
Ground  ore.  TJ.  S.  v.  Davles,  5  Cust. 
A.  196.  (18)  "Crude"  sand  Is  such 
as  is  found  in  nature,  and  "manu- 
factured" sand  is,  although  manu- 
factured, substantially  the  same  as 
crude  sand;  and  pulverized  corundum, 
which  Is  not  produced  from  crude 
sand,  Is  therefore  not  sand  of  either 
kind  within  the  meaning  of  the  act. 
Myers    v.    U.    S.,    155    Fed.    502    [afl 

163  Fed.  63,  89  CCA  284].  (19) 
Qranito  or  terrazzo  produced  by 
crushing  the  waste  of  marble  quar- 
ries and  sifting  or  sorting  it  into 
various  sizes.    TJ.  S.  v.  Oraser-Rothe, 

164  Fed.  206:  Rossman  v.  TJ.  8.,  1 
Cust.  A.  280.  But  see  Jackson  v.  U. 
S.,  6  Cust.  A.  512  (holding  grantto 
dutiable  under  the  act  of  1913  as  an 
article  composed  of  earthy  or  mineral 
substance  not  specifically  provided 
for).  (20)  Articles  of  hone  stone, 
which  are  used  in  polishing  mar- 
ble and  lithographic  stones,  and 
which  are  not  shown  to  be  known 
commercially  as  "hones."  Waddell  v. 
U.  S..  136  Fed.  211.  (21)  Japanese 
garden  lanterns  of  granite,  completed 
manufactured  articles  imported  In 
separate  pieces  merely  .for  conven- 
ience. TJ.  S.  v.  Vantine,  166  Fed. 
761.  92  CCA  431  [aff  169  Fed.  289]. 
(22)  Mixture  of  quarts,  coke,  salt, 
and  sawdust.  Henderson  v.  TJ.  8.,  4 
Cust.  A.  827.  (23)  Dressed  lava  stone. 
Manufacturers'  Paper  Co.  v.-TJ.  8.,  3 
Chist.  A.  72.  (24)  Small  pieces  of 
soapstone,  cut  in  regular  sizes  for 
gas  tips  and  burners,  have  been 
"manufactured,"  and  are  dutiable 
as  unenumerated  "manufactured"  ar- 
ticles. Kirschberger  v.  TJ.  S.,  166 
Fed.  1012.  (25)  Talc  sawed  to  form 
and  size.  American  Lava  Co.  v.  TJ. 
8.,  S  Cust.  A.  622.  (26)  Powdered 
talc.  Salomon  v.  U.  8..  2  Cust.  A. 
92.  (27)  Ground  talc.  TJ.  S.  v.  Ga- 
briel, 99  Fed.  718  [aff  122  Fed.  1021 
mem,  57  CCA  681  mem].  C28)  Tooth- 
picks. TJ.  S.  V.  Borgfeldt,  79  Fed. 
953,  25  CCA  257.  (29)  Cherries  In 
maraschino.  TJ.  8.  v.  Reiss,  135  Fed. 
248  [aff  142  Fed.  1039  mem,  73  CCA 
186].  (30)  Cherries  washed  and  put 
In  barrels  with  salt  after  subjection 
to  sulphur  fumes.  Mihalovltch  v. 
U.  S.,  4  Cust.  A.  98.  (31)  "Marasque 
water"  or  "eau  de  marasque."  Leer- 
burger  v.  U.  S.,  141  Fed.  1023.  (32) 
Glucose  and  grape  sugar.  Weilbacher 
V.  Merritt,  37  Fed.  85.  (33)  Honey 
cakes,  or  spice,  or  gingerbread,  not 
containing  nuts,  fruits,  or  confec- 
tionery. TJ.  S.  V.  Neuman,  etc.,  Co., 
6  Chist  A.  228.  (34)  Rape  meal. 
Taylor  v.  TJ.  8.,  3  Cust.  A.  498.  (35) 
Peeled  melon  seed  used  as  food.  TJ. 
S.  V.  Shing  Shun,  2  Cust.  A.  388. 
(36)  Hulled  millet  seed  which  Is 
adapted    for    use    aa    food,    and    in 


which  the  germinating  power  has 
been  destroyed.  TJ.  S.  v.  Kaufmann, 
84  Fed.  446,  28  CCA  150  [rev  78 
Fed.  804].  (37)  MIso,  a  Japanese 
product  made  from  beans  and  ricek. 
In  re  Fujiyama.,  3  Hawaii  Fed.  522.' 
(38)  "Sauces"  means  a  seasoning  or 
dressing  usually  placed  on  the  table 
to  be  used  with  prepared  food;  and 
thick  soy  which  is  not  so  used,  but  Is 
employed  as  an  ingredient  of  sauces, 
or  as  a  flavor  or  color,  for  food  while 
cooking,  is  not  a  "sauce,"  and  does 
not    resemble    a    sauce    in    material, 

auallty,  .texture,  or  use,  but  is  classi- 
able  as  an  unenurherated  manufac- 
tured article.  TJ.  8.  v.  Wo  On,  167 
Fed.  314,  92  CCA  626.  (39)  Pickled 
walnuts.  TJ.  S.  v.  Acker,  etc.,  Co.,  171 
Fed.  77,  98  CCA  181.  (40)  Edible 
wafers,  raised  in  the  making  by  the 
use  of  baking  powder  or  bicarbonate 
of  soda.  Leggett  v.  U.  8.,  131  Fed. 
817.  (41)  Wheat  boiled,  dried,  and 
ground  Is  no  longer  wheat.  Malouf 
v.  TJ.  S.,  1  Cust.  A.  437.  (42)  Pitui- 
tary glands  of  calves.  Frankfeld  v. 
TJ.  8.,  7  Cust.  A.  296.  (43)  Grenadine, 
a  manufacture  of  sugar,  water,  citric 
acid,  and  coloring  matter.  TJ.  S.  v. 
Wakem,  6  Cunt.  A.  386.  (44)  Quilts 
of  cotton  and  eiderdown  and  of  silk 
and  eiderdown,  eiderdown  chief  value. 
Hartrarift  v.  Sheppard,  125  U.  8.  387, 
8  SCt  920.  31  L.  ed.  763.  (45)  Bass 
fiber  cut  into  lengths  ready  for  street 
cleaning  brooms.  TJ.  S.  v.  Osborn 
Mfg.  Co.,  6  Cust.  A.  276.  (46)  Birch 
birk.  Reed  v.  U.  8.,  172  Fed.  453. 
(47)  Crude  coco  fibers  processed.  IJ. 
8.  V.  Piatt,  5  Cust.  A.  210.  (48) 
Grasses  dressed  and  cut  to  lengths. 
Cone  v.  U.  8.,  5  Cust.  A.  491.  (49) 
Vegetable  extract  with  a  small  quan- 
tity of  malt  extract  as  a  nonenumerr 
ated,  manufactured  article.  Lang  V. 
U.  S.,  4  Cust.  A.  129.  (60)  Grease 
and  vegetable  tallow  not  fit  only  for 
use  In  soap  making  or  in  wire  draw- 
ing, or  for  stuffing  or  dressing  leath- 
er. TJ.  8.  V.  KlTpstein,  5  Cust.  A. 
28;  TJ.  8.  V.  Davles,  4  Cust.  A.  81. 
(51)  Beef  and  mushrooms  mixed  to- 
gether and  canned.  TJ.  8.  v.  FuruyA. 
Co.,  6  Cust.  A.  207.  (52)  Klttul,' 
being  the  fiber  of  the  leaf  stocks  of 
the  Jaggery  palm  of  East  India, 
which  has  been  combed  between  steel 
brushes  with  a  little  oil  to  soften  It. 
and  also  slightly  colored,  and  made 
straight  'for  bunching  by  lengths  for 
brushes.  Wilkens  v.  TJ.  S.,  84  Fed. 
152.  (53)  Fox  skins  dressed,  dyed, 
and  pointed.  TJ.  8.  v.  Hartwlg,  2 
Cust.  A.  267.  (54)  Sealskin  in  its 
natural  shape  but  dressed  and  re- 
paired. U.  8.  v.  Burkhardt.  2  Cust. 
A.  177.  (56)  Soap  pencils,  for  clean- 
ing spectacle  and  eyeglass  lenses,  in 
which  soap  is  the  material  of  chief 
value.  tJ.  8.  v.  American  Express 
Co..  136  Fed.  594,  69  CCA  368  [aff  131 
Fed.  656].  (56)  Floral  waters.  Burr 
V.  TJ.  8.,  167  Fed.  801,  93  CCA  191. 
(57)  "Nigari"  held  not  a  mineral  wa- 
ter but  either  a  nonenumerated  man- 
ufactured or  an  unmanufactured  ar- 
ticle. Iwakami  v.  U.  S.,  6  Cust.  A. 
244.  (58)  Orange  flower  water  and 
rose  water.  Euler  v.  TJ.  S.,  147  Fed. 
765. 

8.     Act   Oct    3,    1913    (38   St   at  L. 
162   c   16   (    1   schedule  N  par   386). 
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is  not  necessary  nhat,  before  it  may  be  applied,  it 
must  appear  that  there  is  a  tariff  rate  fixed  for 
the  product  of  the  manufacture  or  commingling,  as 
such;  but  if  it  is  found  that  the  article  imported 
is  not  enumerated  then  the  component  material  of 
chief  value  shall  be  ascertained,  and  the  duty  ap- 
plicable thereto  shall  be  assessed  upon  the  imported 
commodity.'  Further,  in  determining  whether  an 
article  is  manufactured  of  tvo  or  more  materials,  a 
very  simple  manufacturing  process  suffices  to  make 
the  clause  applicable.*"  This  clause  is  supplemented 
by  the  further  provision  in  the  same  paragraph  of 
the  law  that  the  words  "component  material  of 
chief  value"  shall  be  held  to  be  that  component 
material  which  shall  exceed  in  value  any  other  sin- 
gle component  material  of  the  article;*^  and  the 
'  value  of  each  component  material  shall  be  deter- 
mined by  the  ascertained  value  of  such  material  in 
its  condition  as  found  in  the  article,'*  as  of  the  time 
such  materials  were  put  together  in  the  completed 
article  and  not  in  their  raw  state;**  which  does  not 
mean  the  value  of  the  materials  as  they  go  into  the 
hands  of  the  manufacturer,  but  when  in  the  condi- 
tion that  nothing  remains  to  be  done  to  them  by 
the  manufacturer  except  to  put  them  together  to 
make  the  completed  product.**  The  composition  of 
goods  is  a  fact  to  be  proved,**  with  reference  to 


•.  Benson  T.  U.  S.,  4  Cust.  A. 
487  (holding  that  flsh  balls  or  Itah 
pudding,  in  tins.  Is  dutiable  at  the 
rate  applicable   to  flsh  In  tins). 

la  L«KK  V.  U.  S.,  1E4  Fed.  858  [aS 
188  Fed.  1008,  90  CCA  176];  American 
Sxpress  Co.  t.  U.  S..  2  CusL  A. 
39  (both  holding  that  feather 
boas  formed  by  threading  feathers 
upon  a  string  were  subject  to  the 
duty  provided  for  feathers  "dressed, 
colored,  or  otherwise  advanced  or 
manufactured  in  any  manner");  Levi 
V.  U.  8.,  126  Fed.  420  (holding  that 
an  intimate  mechanical  mixture  of 
boraclc  acid  and  borax,  the  former 
the  component  of  chief  value,  is 
subject  to  the  duty  provided  for 
borado  acid);  Lloyd  v.  McWllIiama, 
31  Fed.  261  [att  187  U.  S.  676.  11 
set  173,  34  L.  ed.  788]  (allsarin 
assistant   as    castor    oil). 

11.     See   cases   infra  this   note, 

[a]  OamyonaBt  of  oUef  vain* 
(1)  may  be  material  consisting  of 
two  other  substances.  Kraemer  v. 
U.  S.,  146  Fed.  148  [rev  on  other 
grounds  164  Fed.  39,  83  CCA  151 
(certiorari  den  207  U.  S.  695,  28  SCt 
261,  52  L.  ed.  366)].  (2)  As  to 
certain  catheters  and  similar  ar- 
ticles composed  of  a  fabric  of  silk 
or  cotton  covered  with  varnish  made 
from  linseed  oil  and  copal,  it  ap- 
peared that  the  cotton  or  silk  exceed- 
ed the  value  of  the  linseed  oil  and 
copal  taken  singly,  but  did  not  exceed 
their  value  when  combined  Into  var- 
nish. The  varnish,  and  not  either  of 
the  two  substances  of  which  it  was 
made,  constituted  a  "single  com- 
ponent material"  within  the*  meaning 
of  the  law,  and  It  should  be  consid- 
ered the  component  material  of  chief 
value.  U.  S.  V.  Johnson,  154 
Fed.  89.  88  CCA  151  [rev  146 
Fed.  148,  and  certiorari  den 
207  tr.  S.  596,  28  SCt  261.  62  L. 
ed.  8561.  (3)  In  determining  which 
Is  the  "component  material  of  chief 
value"  of  a  fabric  with  a  warp  yam 
of  wool  and  a  weft  yarn  of  mixed 
wool  and  mohair,  the  proportion  of 
wool  in  the  weft  yarn  should  be 
added  to  that  composing  the  warp 
yarn.  The  fact  that  the  weft  yarn 
is  in  chief  value  of  mohair  does 
not  warrant  the  assumption  for  this 
purpose  that  It  Is  entirely  of  mohair. 
Field   V.   U.    S.,    7   Cust.   A.    832. 

IL     See  cases   infra  this  note. 

[a]     Ibtliod  of  arcertallUBf  value 


values  where  the  article  is  produced,**  as  of  the  time 
of  importation;*'  and  in  determining  the  value  of 
each  constituent  of  an  article  only  those  expenses 
incurred  in  producing  the  constituent,  and  not  those 
assignable  to  the  article,  should  be  considered.*' 

[$  60]  (d)  Tvo  or  More  BatM  Applicable. 
The  law  prescribes  that  if  two  or  more  rates  of  duty 
shall  be  applicable  to  any  imported  article  it  shall 
pay  duty  at  the  l^hest  of  such  rates.**  While  this 
provision  has  been  found  in  many  tariff  acts,  the 
courts  have  but  rarely  had  occasion  to  resort  to 
it.  It  has  been  held,  however,  that  the  expression 
"rates  of  duty"  includes  an  instance  where  an 
article  is  not  only  made  free  of  duty  under  one 
paragraph  of  the  tariff  but  is  also  made  subject  to 
duty  under  another  provision,  in  which  event  the 
article  is,  for  duty  purposes,  subject  to  the  latter 
provision.'"  It  has  also  been  held  that  this  pro- 
vision cannot  apply  where,  with  two  contrasting 
rates,  one  is  specific  and  the  other  ad  valorem,** 
but  the  courts  have  not  been  in  harmony  on  this 
question.** 

[$  511  6.  Exemptioiis  tnm  Duty;  Fne  Ust— 
a.  In  u«aersL  Many  imports  have  been  exempted 
from  duty  by  specific  enumeration  in  the  free  list  of 
the  various  tanff  acts.  In  this  connection  judicial 
construction  has  been  placed  upon  the  terms  or  ex- 
same). 

18.  U.  8.  V.  FondeVlUe.  7  Cust.  A. 
135  (holding  that,  where  an  article 
is  made  of  blown  glass  and  molded 
glass,  the  component  of  chief  value 
is  the  one  which  had  the  greatest 
value  at  the  time  it  became  blown 
glass  or  molded  glass);  U.  S.  v. 
Qredelue,    6   Cust.   A.    198. 

19.  Act  Oct.  3,  1913  [38  St.  at  X.. 
162   c   16    I    1    schedule   M   par   386]. 

[a]  Appllcattoa  of  Btatnt*..— 
Bischoft  V.  U.  S.,  7  Cust.  A.  138 
(where  cigar  lighters  were  held  to 
be  equally  within  the  provisions  for 
articles  such  as  cigar  cutters,  cigar 
holders,  etc.,  and  for  "all  smokers' 
articles  whatsoever") ;  American 
Bead  Co.  v.  U.  S.,  6  Cust.  A.  469 
(relating  to  articles  covered  by  a 
provision  for  beads  and  one  for  but- 
ton blanks).     See  also  supra  {   47. 

2(K  Jackson  v.  U.  S.,  2  Cust.  A. 
70  (where  breccia,  a  species  of  mar- 
ble, imported  in  rough  blocks,  was 
held  to  be  dutiable  as  "marble  .  .  . 
in  block,  rough,"  rather  than  free  of 
duty  as  "minerals,  crude").  Compare 
U.  S.  V.  Merck,  97  Fed.  989,  38  CCA 
701  (holding  that  epsom  salts,  found 
in  both  the  dutiable  and  the  free 
list,  should  be  classed  for  tariff  pur- 
poses under  the  free  list). 

81.  Loggie  V.  U.  S..  187  Fed.  813. 
814,  70  CCA  483  (where  the  con- 
filctlng  provisions  were:  (1)  "EMsh 
in  packages  containing  less  than 
one-half  barrel,"  at  an  ad  valorem 
rate;  and  (2)  "flsh,  fresh  ,  .  .  fros- 
en,  packed  in  ice,  or  otherwise  pre- 
Iiared  for  preservation."  The  court 
said  as  to  the  higher  duty  clause: 
"The  difficulty  In  applying  this  prop* 
osition,  however.  Is  that  the  para- 
graph on  which  the  United  States 
relys  lays  an  ad  valorem  duty, 
while  that  on  which  the  Importers 
rely  lays  a  specific  duty;  so  it  Is 
impossible  to  say  that  there  would 
be  any  practical  uniformity  as  to 
the  relative  amounts  of  duties  as- 
sessed under  the  two  provisions  .  .  . 
As  it  cannot  reasonably  be  main- 
tained that  the  intention  of  Con- 
gress was  that  the  same  article 
should  be  Interchangeably  classified 
under  these  different  paragraphs  ac- 
cording to  changes  in  the  markets, 
section  7  is  not  useful  for  the  pur- 
poses of  this  appeal"). 

"      Meyer  v.   U.   S..   124   Fed.   296 


of  eomponaat  materials— (1)  See- 
berger  v.  Hardy,  160  U.  S.  420.  14 
SCt  170,  87  L.  ed.  1129;  U.  S.  v. 
Johnson,  164  Fed.  89,  88  CCA  151 
[certiorari  den  207  U.  S.  695,  28  SCt 
261,  62  Jj.  ed.  866];  U.  S.  v.  Hoen- 
inghaus,  137  Fed.  478,  69  CCA  626; 
Calhoun  v.  U.  S.,  122  Fed.  894;  Haw- 
ley  V.  U.  S.,  6  Cust.  A.  46;  Van- 
diver  V.  U.  S.,  2  Cust.  A.  505;  U.  S. 
V.  Meadows,  2  Cust.  A.  143.  (2) 
"Component  material"  embraces  all 
the  metals  as  one  element.  U.  8.  v. 
Woltr,  6  Cust.  A.  418.  (8)  Qoods 
made  by  cementing  with  rubber  a 
cotton  cloth  to  a  cotton  and  wool 
cloth,  and  goods  made  by  cementing 
with  rubber  a  cotton  and  silk  cloth 
to  a  cotton  and  wool  cloth,  the  rub- 
ber in  each  case  being  negligible  in 
value,  are  composed  in  chief  value 
of  cotton,  wool,  or  silk,  according  to 
which  represents  the  greatest  value 
as  yarn,  plus  Its  proportion,  on  the 
basis  of  quantity,  of  the  cost  of 
weaving  and  other  expenses  in- 
curred in  making  the  cloth  and 
bringing  it  to  the  condition  it  had 
Immediately  prior  to  its  combination 
with  the  other  materials  in  order  to 
form  the  goods  in  question.  True 
Pit  Waterproof  CIo.  v.  U.  S.,  7  Cust. 
A.  489;  Field  v.  U.  S^  7  Cust.  A.  882. 

13.  Seeberger  v.  Hardy,  150  IT.  8. 
420,   14  SCt   170,   87   L.   ed.  1129. 

[a]  '  Zllnstrstton,— As  to  woven 
fabrics,  the  ascertainment  should  be 
made  with  reference  to  the  time  the 
process  of  weaving  commences;  the 
operation  of  warping  is  not  a  part 
of  such  process,  and  the  cost  of 
Auch  operation  should  be  included 
wholly  in  the  value  of  the  material 
constituting  the  warp  of  the  fabrics, 
and  not  distributed  between  the 
warp  and  the  weft.  U.  8.  v.  Hoen- 
Inghaus,    187    Fed.    478,    69    CCA    626. 

14.  U.  S.  V.  Hoeninghaus,  187 
Fed.  478,  69  CCA  626.  And  cases  cit- 
ed in  Field  v.  U.  S.,  7  Cust.  A.  332. 

15.  U.  S.  v.  Hurley,  6  Cust.  A. 
401;  Stegemann  v.  U.  S.,  5  Cust.  A. 
893;  BIng  v.  V.  S.,  3  Cust.  A.  211; 
Strakosh  v.   U.   S.,   1   Cust.  A.    360. 

16.  U.  8.  V.  Downing,  146  Fed.  56, 
76    (X;a    376. 

IT.  U.  8.  V.  lieerburger,  160  Fed. 
661,  87  CCA  647  (holding  that  evi- 
dence that  goods  are  identical  with 
some  previously  imported  Is  unper- 
Buaslve  that  the  relative  value  of 
their       components       remains       the '-  (holding   that    flsh    covered   by    both 


For  later  essss,  dsMlopBMKts  and  OhaacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nuinb«r. 


5  51] 


CUSTOMS  DUTIES 


[17  C.  J.]     591 


presaions:  Aeids  used  for  medicinal,  chemieal,  of 
manofacturing  purposes,  not  otherwise  specially  pro- 
\-ided  for;^  agates  unmanufactured;'*  agricultural 
implements ;'''  albumen  not  specially  provided  for;'* 
aliuurin,  and  alizarin  colors  or  dyes;'^  animals  spe- 
cially imported  for  breeding  purposes;'*  antitoxins, 
vaccine  vims,  and  other  serums;'"  antimony,  ore, 


crude  sulphite  of  ;"**  arrowroot  in  its  natural  state 
and  not  manufactured;**  articles  in  a  crude  state, 
used  in  dyeing  or  tanning,  and  not  specially  pro- 
vided for;"  artificial  abrasives,  crude;'*  asphal- 
tum;**  bamboo,  rattan,  and  reed;**  baryta,  car- 
bonate of}**  birds,  stuffed,  not  suitable  for  mil- 
linery ornaments;*'  biscuits  and  wafers;**  bolting 


an  ad  valorem  and  a  specific  provi- 
sion are  dutiable  under  whichever 
provides    the    higher    rate). 

as.     See   cases    infra   this   note. 

[a]  AoUbk— (1)  Crude  carbolic 
acid,  although  not  chemically  an 
acid,  held  to  be  exempt  as  such  for 
manufacturing  purposes  under  the 
act  of  1890.  Schoellkopf  v.  U.  S., 
94  Fed.  6tO.  (2)  Loretln,  a  medi- 
cinal preparation  also  free  under  the 
act  of  1S94.  Koechl  v.  U.  S.,  84 
Fed.  954.  (3)  A  coal-tar  prepara- 
tion, not  a  color  or  dye,  from  which 
crystal  carbolic  acid  is  made  by  "re- 
fining," and  which  is  employed  In 
the  manufacture  of  disinfectants 
and  some  kind  of  soap,  free  from 
duty,  as  an  acid  used  for  medicinal, 
cbeRiical,  or  manufacturing  pur- 
poses under  the  act  of  1890.  Schultz' 
App..  94  Fed.  820.  (4)  Two  coal-tar 
preparations,  consisting  of  phtalic 
anhydrld  and  tetrachlorphtalic  an- 
hydrid,  which,  although  not  acids 
chemically,  are  commercially  known 
as,  and  perform  the  functions  of, 
acids,  free  of  duty  under  the  act  of 
1890  as  "acids  used  for  .  .  .  manu- 
facturing purposes."  Heller,  etc, 
Co.,    ▼.    U.    S.,    124   Fed.    299,    300. 

a*.  Hahn  v.  U.  B.,  100  Fed.  686. 
40  CCA  622  [rev  91  Fed.  756]  (mln- 
eralogical  specimens  of  agates  in 
rectangular  pieces,  faced  and  pol- 
ished, free  under  this  provision  of 
Uev.    St.    {    2603). 

25.     See   cases   Infra   this    note. 

[a]  Acxlonltaxal  ImplMnentsV— 
<1)  Definition.  U.  8.  v.  Boker,  6 
Oust.  A.  243  (holding  hedge  shears 
not  to  be).  (2)  Budding  and  prun- 
ing knives  are  not  such  implements 
liecause  put  to  agricultural  uses. 
-Quirk  V.  U.  8.,  6  Cust.  A.  444.  (3) 
;Nor  are  lawn  rakes.  U.  S.  v.  Tower, 
6  Cust.  A.  66^.  (4)  But  "sheep 
shears,  specially  designed  for  shear- 
ing sheep"  and  shown  to  be  exclu- 
sively used  for  that  purpose  are 
free.  V.  S.  v.  WiebUsch,  7  Cust.  A. 
364;  U.  8.  v.  Irwin.  7  Cust  A.  360. 
13)  So  are  shears  used  exclusively 
for  pruning  vineyards  and  orchards, 
and  bolts  and  nuts  for  them  are 
not  dutiable  as  bolts  and  nuts.  U. 
S.  V.  Ducommun  Hardware  Co.,  7 
Cust.  A.  363;  (6)  And  long-handled, 
round-point  polished  shovels,  and 
D-banued,  square-point  polished 
shovels  chiefly  used  by  farmers  for 
agrlcaltural  purposes.  Tower  v.  U. 
S..  7  Cust.  A.  408.  (7)  "Whether 
in  whole  or  in  parts"  relates  not 
only  to  "all  other  agricultural  im- 
plemanta"  but  also  to  the  articles, 
.appliances,  or  machines  antecedent- 
ly enumerated.  U.  8.  v.  American 
Express    Co.,    6    Cust.    A.    494,    497. 

as.  [a]  AllnuBss. — (1)  An  arti- 
cle called  albumen  in  common 
speech  but  not  chemically  so  known 
free  under  this  provision  and  not 
dutiable  as  "albumen,  egg  or  blood." 
Merchants'  Despatch  Transp.  Co.  v. 
U.  S..  121  Fed.  443.  (2)  Not  a  mat- 
ter of  common  knowledge  that  a 
preparation  df  wheat  is  albumen  as 
Invoiced.  U.  8.  v.  Kuyper,  6  Cust. 
A.   142. 

97.     See   cases   infra  this   note. 

[a]  AlliarlTi,  aad  alisazlii  oolon 
or  dyasi — (1)  Alisarln  blacks  and 
browns  not  derived  from  anthracin 
held  not  free  under  the  act  of  1897. 
Farbenfabriken,  of  Elberfeld  Co.  v. 
I'.  S.,  99  Fed.  663  [aff  102  Fed.  603, 
42  CCA  626].  (2)  "Derived  from" 
'lefined.  Pickhardt  v.  U.  8.,  99  Fed. 
719  [alt  108  Fed.  603,  42  CCA  6261 
I  holding  certain  alisarln  brown  and 
I'oerulein  not  derived  from  anthra- 
ein).      (3)    Aliiarln    blues,    although 


of  a  form  unknown  in  1890  held 
free.  Sehlbach  V.  V.  8.,  90  Fed. 
798,  83  CCA  277  [rev  84  Fad.  167].  H) 
Also  alizarin  yellow,  although  not 
chemically  alizarin  under  the  act  of 
1883.  Selbach  v.  U.  S.,  78  Fed.  803 
[mod  on  other  grounds  80  Fed.  788, 
33  CCA  277].  (6)  Alizarin  black 
free  under  the  act  of  1890.  U.  8.  v. 
Matheson,  106  Fed.  991;  Ilatheson  v. 
U.  S.,  99  Fed.  430;  Matheson  v. 
U.  8.,  90  Fed.  276.  (6)  Lake  pig- 
ment free  as  alizarin  color  under 
the  act  of  1894.  Keppelmann  v.  U. 
S.,  116  Fed.  777.  (7)  Alizarin  violet 
also  free  under  the  act  of  1894. 
Kiipstein  V.  U.  8.,  94  Fed.  3S6.  (8) 
Dyes  derived  from  carbazol,  found 
in  association  with  anthracin,  not 
within  this  provision.  Cassella  Col- 
or Co.  V.  U.   8.,   4  Cust.   A.   113. 

S8.    See   cases   Infra  this   note. 

[a]  animals  for  te*aaiag  pnv- 
poses^^d)  Proof  of  pedigree  and 
Identity  essential  to  free  entry. 
Beck  V.  U.  8.,  84  FeA.  160-.  U.  S.  V. 
Eleven  Horses,  30  Fed.  916.  (2) 
May  be  disposed  of  after  bona  fide 
Importation.  U.  8.  v.  One  Hundred 
and  Ninety-six  Mares,  29  Fed.  139. 
(3)  Free  Importation  not  limited  to 
United  States  citizens,  nor  to  per- 
sonal use  of  importer  under  the  act 
of  1897.  In  re  Page,  128  Fed.  317 
[app  dism  134  Fed.  1022  mem,  67 
CCA  881  mem].  (4)  Proof  of  regis- 
try of  grandsires  and  granddams 
not  in  contravention  of  statute. 
Borden  v.  U.  8.,  132  Fed.  205.  (6) 
But  restriction  to  "superior  stock" 
under  Rev.  St.  i  2505  was.  Morrill 
v.  Jones,  106  U.  3.  466,  1  SCt  423, 
27    L.    ed.    267. 

as.  Pasteur  Vaccine  Co.  v.  U.  8., 
123  Fed.  846  (anthrax  vaccine,  or 
blackleg  free  under  the  act  of  1897); 
Koechl  V.  U.  8.,  84  Fed.  448,  28  CCA 
468  (diphtheria  antitoxin  not  free 
under  the  act  of  1894);  U,  8.  v. 
Schulze,    77  Fed.   607. 

30.  McKesson  v.  U.  8.,  113  Fed. 
996  ("sulphite"  misprint  for  "sul- 
phide"). 

31.  Leaycraft  v.  U.  S.,  130  Fed. 
106,  64  CCA  440  [aff  124  Fed.  999] 
(arrow  roots  In  starchy  form;  this 
provision  relates  to  the  tubers  or 
root  of  the  arrowroot  plant,  al- 
though no  importations  are  ever 
made   In  that  form). 

3a.    See  cases  infra  this  note. 

[a]  cniAe  arUotsB  oaed  ia  Ojalaf 
or  f  nningr— (1)  Applying  to  gum 
tragasol  the  rule  that  an  article  re- 
quiring an  additional  process  to  fit 
It  for  its  chief  or  only  use  is  crude 
in  respect  to  its  uses.  tT.  8.  v. 
Danker,  2  Cviat.  A.  622.  (2)  Hydrox- 
ide of  chrome.  V.  S.  T.  Continental 
Color,  etc.,  Co.,  2  (^lst.  A.  165.  (3) 
Zinc  dust  free  under  this  provision. 
U.  8.  V.  Kiipstein,  123  Fed.  996; 
Roessler,  etc.,.  Chemical  Co.  v.  U.  8., 
94  Fed.  822  [aft  99  Fed.  662,  39 
CCA  661].  (4)  Also  lentlscum, 
ground  or  crushed  leaves  or  stems 
of  mastic  tree.  Leber  v.  U.  S.,  135 
Fed.  243.  (5)  And  extract  of  bark 
of  mangrove  used  for  tanning.  V. 
S.    V.    Marden,    176    Fed.    163. 

33.     See   cases    infra   this   note. 

[a]  Artlfloial  ateastvea^— (1)  The 
term  "artificial  abrasives"  implies 
an  abrasive  product  resulting  from 
some  processing  or  treatment,  and 
the  word  "crude"  implies  that  such 
atlflclal  product  must  be  in  a  crude 
condition.  Harrison  Supply  Co.  v. 
TJ.  S.,  6  Cust.  A.  72.  (2)  The  true, 
final,  and  distinctive  purpose  of  an 
abfasive  is  to  create  new  surfaces 
by  rubbing  or  grinding  away  older 
ones,  and  not  to  produce  friction  or 


heat.  The  use  of  powdered  glass  on 
match  heads  or  the  sides  of  match 
boxes  is  not  as  an  abrasive.  Chrys- 
tal    v.   V.   S.,   6   Cust.    A.    489. 

34.  Gabriel  v.  U.  S.,  122  Fed.  896 
(exempt  under  the  act  of  1894  and 
dutiable  under  the  acts  of  1897  and 
1909);  U.  8.  V.  Trinidad  Asphalt  Co., 
77  Fed.  609;  U.  S.  v.  Central  Wes- 
trumite  Co.,   1   Cust.  A.   400. 

36.     See  cases   infra   this  note. 

[a]  Bamboo,  rattan,  and  raaO^— 
(1)  Bamboo  split  and  cut  into 
lengths.  U.  S.  v.  Steeb,  6  Cust.  A. 
276.  (2)  Splitting  and  cutting  Into^ 
lengths  and  putting  into  bundles  do 
not  constitute  manufacture.  The 
character  of  the  bamboo  was  not 
changed.  U.  S.  v.  Steeb,  supra.  (3) 
Split  bamboo  cut  into  lengths  of 
twelve  Inches  and  tied  In  bundles 
for  use  in  making  brooms  free  as 
"bamboo  unmanufactured."  Brauss 
v.  U'.  S.,  120  Fed.  1017.  (4)  Bamboo 
s1;lck8.  Sun  Kwong  On  v.  U.  S.,  143 
Fed.  115,  74  CCA  309.  (6)  Bamboo 
dyers'  sticks,  rounded  at  the  ends 
and  smoothed  off  at  the  joints,  cov- 
ered by  the  enumeration  of  bamboo. 
U.  S.  v.  Knipscher,  etc..  Silk  Dyeing 
Co.,. 162  Fed.  690.  (6)  Rattan  slabs  and 
broom,  or  split  rattan.  Rattan,  etc., 
Co.  V.  U.  S.,  «  Cust.  A.  1.  (7) 
Split  rattan  cut  into  lengths  suit- 
able for  umbrella  handles.  U.  8.  v. 
Larzelere,  6  Cust.  A.  278.  (8)  Rat* 
tan  not  further  advanced  than  split 
and  cut  into  lengths,  without  b<dng 
definitely  appropriated  to  any  speci- 
fied use,  free  as  rattan  unmanufac- 
tured under  the  act  of  1913.  U.  8. 
V.  Larzelere,  supra.  (9)  Similar 
merchandise  likewise  classified  un- 
der the  act  of  1909.  Rattan,  etc., 
Co.  V.  U.  S.,  6  Cust.  A.  1.  (10) 
Round  reeds  made  from  rattan  or 
reeds  dutiable  as  "chair  cane  or 
reeds  wrought  or  manufactured  from 
rattans  or  reeds."  U.  S.  v.  Qerdau, 
6  Cust.  A.  7;  Rattan,  etc.,  Co.  v. 
U.  8.,  6  Cust.  A.  1.  (11)  Such  feeds 
held  free  as  "reeds  unmanufactured" 
under  the  act  of  1883  with  no  pro- 
vision for  "clialr  cane,  or  reeds, 
wrought '  or  manufactured  from  rat- 
tans or  reeds."  U.  8.  v.  Foppes,  99 
Fed.  668;  Foppes  v.  Magone,  40  Fed. 
670.  (12)  Reeds  square,  oval,  or  flat 
obtained  by  a  further  process  of 
cutting  from  round  reeds  held  duti- 
able under  that  act  as  rattans  and 
reeds  manufactured  but  not  made  up 
Into  completed  articles.  Foppes  v. 
Magone,  supra,  (13)  "Reeds  In  the 
rough"  does  not  include  reeds  from 
which  outside  removed.  Foppes  v. 
U.  8.,  164  Fed.  866.  (14)  Reeds  in 
the  rough  in  the  crudest  form  in 
which  reeds  are  imported,  and,  be- 
ing less  than  seven  millimeters  in 
diameter,  unsuitable  for  sticks  or 
umbrellas,  parasols,  or  sunshades, 
etc.,  exempt  as  unmanufactured; 
"not  further  manufactured  than  cut 
into  lengths  suitkble  for  sticks"  for 
umbrellas,  etc.,  are  words  of  exten- 
sion and  not  of  restriction.  U.  8. 
V.   Winter,    4    Cust.    A.    622. 

Wood  see  infra  this  section  note  16. 

36.  Oabrlel  v.  U.  S.,  121  Fed.  208 
(commercial  carbonate  of  baryta); 
U.  S.  V.  Gabriel,  1  Cust.  A.  90 
(precipitated  carbonate  of  baryta). 

37.  Morlmura  v.  tJ.  8.,  141  Fed. 
383.  Compare  Morlmura  v.  U.  S.. 
6  Cust.  A.  183.  7  Oxet.  A.  378  (hold- 
ing, under  a  different  tariff  act, 
stuffed  ducklings  or  chicks  dutiable 
as  downs  on  the  skin,  dressed,  not 
suitable  for  millinery  ornaments). 

38.  See  cases   infra   this  note, 
[a]     Btsonlts      and      wafeia<— (1) 

Waverly  shortbread  free  as  biscuits. 
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cloth;'*  bort;*'  camphor,  synthetic;*^  eatgut  and 
worm  gut;''  coal-tar  products;*'  composition  metal 
of  which  copper  is  the  component  material  of  chief 
value;**  copper  in  plates,  bars,  etc.,  not  manufac- 
tured;** copper  matte  or  regulns;*'  cork  wood  or 
cork  bark  unmanufactured;*^  cotton,  and  cotton 
waste  or  docks;**  drugs  nonedible  in  a  crude  state. 


not  advanced  in  value  or  condition  by  refining  or 
other  process  of  manufacture,  and  not  specially  pro- 
vided for;*'  e^^s;""  enfleurage  grease ;'>'■  fishery 
products,  American;''*  fresh  fish;"  fruits  or  ber- 
ries, green,  ripe,  or  dried,  and  fruits  in  brine,  not 
specially  provided  for;'*  furs,  and  fur  skins,  nn- 


U.  8.  V.  Dunlop,  6  Cust.  A,  278. 
(2)  Biscuits  surfaced  with  Iclnir 
"contain"  confectionery.  U.  S.  v. 
Meadows,  5  Cust.  A.  632.  (S)  Sugar 
wafers  free  as  "wafers  unmedi- 
cated."  In  re  Duncan,  67  Fed.  197. 
(4)  Wafers  In  wlilch  baking  powder 
or  bicarbonate  of  soda  Is  used  not 
"waferct"  unleavened.  Leegett  v. 
U.    S.,    131    Fed.    817. 

39.  In  re  Van  Blankensteyn,  58 
Fed.  474,  6  CCA  579  [aff  49  Fed. 
220]  (of  silk  and  cotton,  silk  chief 
value,  used  for  other  than  milling 
purposes,  free  under  the  act  of 
18SS);  U.  S.  V.  Markt.  124  Fed.  1012 
(of  wire  grauze  held  to  be  within 
provision). 

40.  U.  S.  V.  American  Express 
Co.,  140  Fed.  967  (terms  of  limita- 
tion following  provision  for  dia- 
monds in  the  act  of  1897  held  inap- 
plicable to  bort);  U.  S.  v.  Fifteen 
Drilled  Diamonds,  127  Fed.  763.. 

41.  U.  S.  V.  Scherlng,  163  Fed. 
246,    90   CCA    192. 

4a.  Davies  V.  U.  S.,  IIS  Fed.  232; 
U.  S.  V.  American  Express  Co.,  "6 
Cust.  A.  86  (strings  suitable  for  ten- 
nis rackets). 

43.  See  cases  infra  this  note  and 
supra  {  30  note  39. 

[a]  Ooal-tMr  prodnots,  (1)  not 
shown  to  be  oils  in  fact  or  to  be 
chemically,  commercially,  or  com- 
monly known  as  distilled  oils,  held 
free,  under  the  act  of  1894,  aa  prod- 
ucts of  coal  tar  not  speciflcally  pro- 
vided for.  Warren  Chemical  Mfg.  Co. 
V.  U.S.,  78  Fed.  810.  (2)  "Products  of 
coal  tar"  not  within  the  excepting 
clause  of  i>ar  443  of  the  act  of  1894 
(28  St.  at  L..  539  c  349  S  2  free  list), 
but  are  part  of  the-  enumeration  of 
articles  entitled  to  free  entry.  U.  S. 
V.  Warren  C%emtcal,  etc.,  C:!o.,  84 
Fed.  638.  28  CCA  500.  (3)  "Dead 
oil"  (also  called  "tar  oil,"  "creosote 
oil,"  and  "coal  tar  creosote"),  pro- 
duced from  coal  tar  by  distillation, 
fre%  under  the  act  of  1894,  as  a 
product  of  coal  tar,  not  a  color  or 
dye.  U.  S.  V.  Warren  Chemical,  etc., 
Co.,  84  Fed.  638,  28  CCA  600  [atC 
81  Fed.  376].  (4)  Soluble  creosote 
dutiable  as  a  preparation  of  coal  tar 
not  a  color  or  dye  under  the  act  of 
1897.  Schoellkopf  v.  V.  S.,  124  Fed. 
89.  (6)  I^iquid  creosote  free  as  a 
coal  tar  product  under  the  act  of 
1894.  Wise  V.  Southern  Pac.  Co.,  87 
Fed.  863,  31  CCA  263  [aff  82  Fed. 
311]. 

44.  Grempler  v.  U.  S.,  107  Fed. 
687,  46  (XA  667;  Benedlx  v.  U.  S., 
99    Fed.     258. 

46.  U.  S.  V.  Potts.  6  Cranch  (U. 
S.)  284,  3  L.  ed.  102;  U.  S.  v.  Kid. 
4  Cranch  (U.  S.)  1.  2  L.  ed.  631; 
U.  S.  V.  Drakenfeld,  178  Fed.  268, 
101  CCA  618  [rev  172  Fed.  296] 
(plates  ground,  polished,  and  plan- 
ished not   within   this   provision). 

46.  Spencer  v.  Philadelphia  Smelt- 
ing, etc.,  Co.,  124  Fed.  1002  ("cop- 
per, reguIuB  of,"  Includes  copper 
matte):  U.  S.  v.  American  Smelting, 
etc.,  Co..  6  (Just.  A.  898  ("matte" 
and  "regulus"  Interchangeable 
terms). 

47.  King  v.  Smith,  14  P.  Cas.  No. 
7,806  (what  constitutes  manufac- 
ture); U.  S.  v.  Johns-Manville  Co., 
6  Cust.  A.  404  (clippings,  shavings, 
etc.,  are  within  this  provision). 

48.  '  See   cases   infra  this  note, 
[a]     Cotton    ana    oottoa    wast«<— 

(1)  "Cotton  waste"  includes  mixture 
of  waste  and  jute  threads  commer- 
cially known  as  cotton  waste.  Wood 
V.  U.  S.,  160  Fed.  990.  (2)  Cotton 
linters   are    not    waste,    but    free   as 


'cotton."  U.  S.  v.  Salomon,  1  Chiat. 
A.  246.  (3)  Cotton  waste  recovered 
from  mill  sweepings  or  used  cotton 
waste  is  not  advanced  In  value  with- 
in the  act  of  1909  (36  St.  at  1...  41 
c  6  schedule  I  par  313);  Simpson 
V.    U.    S.,    2    Cust.    A.    222. 

40.  See  cases  infra  this  note, 
[a]  Omda  Oxugt. — (1)  An  article 
which  must  be  subjected  to  some 
additional  process  to  tit  It  for  its 
only  or  chief  use  is,  so  far  as  that 
use  is  concerned,  a  crude  article. 
Leber  v.  U.  S.,  135  Fed.  243;  Roes- 
aler,  etc..  Chemical  Co.  v.  U.  S.,  94 
Fed.  822  raff  99  Fed.  652,  39  CCA 
661];  V.  a.  V.  Danker,  2  Cust.  A. 
522  (gum  tragasol).  (2)  Processes 
serving  merely  to  "get  it  [the  ar- 
ticle] by  Itseir*  not  advanced  in 
condition.  Lange  Soap  Co.  v.  U.  S., 
3  Cust.  A.  440  (gum  resin);  V.  8. 
V.  Sheldon,  2  Cust.  A.  485  (gum 
resin).  (3)  Articles  used  in  dyeing 
and  tanning  not  drugs.  Leber  v.  If. 
S.,  135  Fed.  243.  (4)  The  provision 
Includes  celery  seeds,  aromatic  vari- 
ety. Clay  V.  Magone,  40  Fed.  230; 
U.  S.  V.  Squibb,  2  Cust.  A.  353.  (6) 
A  compound  to  fhake  caffeln,  con- 
sisting of  tea  sweepings,  lime,  and 
asafetida.  U.  S.  v.  Hensel,  107  Fed. 
260.  (6)  Dandelion  root.  Clay  v. 
Erhardt,  48  Fed.  293.  (7)  Dried 
lizards.  Wing  On  Wo  v.  U.  S.,  148 
Fed.  334.  (8)  Elaterium  in  cakes. 
U.  S.  V.  Merck,  66  Fed.  261,  13  CCA 
432  [certiorari  den  159  U.  S.  272.  16 
set  1043,  40  L.  ed.  147].  (9) 
Guarana.  Cowl  v.  U.  S.,  124  Fed.  476. 
(10)  Powder  from  juice  of  papaw 
melon  free  as  "drugs."  IT.  S.  v. 
Godwin,  91  Fed.  753.  (11)  And 
"star"  anise  seed  (not  anise  seed) 
under  the  act  of  1913.  U.  S.  v. 
Tappenbeck,  7  Cust.  A.  17;  U.  S.  v. 
McKesson,  7  Cust.  A.  13.  (12)  But 
not  balsam  in  gelatin  capsules.  U. 
S.  V.  Lehn,  172  Fed.  171.  (13)  Nor 
capsicum  or  chillies  (bird  peppers) 
the  chillies  being  exempt  as  spices 
not  edible  under  the  act  of  1890. 
Crulkshank  v.  U.  S..  59  Fed.  446, 
8  CCA  171  [rev  64  Fed.  676]  (hold- 
ing that  "edible"  should  be  taken 
in   its  ordinary   meaning). 

50,  See  cases  Infra  this  note. 

[a]  Bggs. — (1)  "Eggs  of  birds" 
do  not  Include  eggs  of  the  domes- 
ticated duck.  Sun  Kwong  On  v.  U. 
S.,  143  Fed.  116,  74  CCA  309.  (2) 
Fresh  roe  of  the  sturgeon  rubbed 
through  a  sieve,  dropping  thence  in- 
to a  solution  of  brine,  the  brine 
drawn  off  and  the  roe  packed  in  tins 
and  transported  in  a  refrigerated 
state,  free  as  not  "preserved  for  food 
purposes"  within  the  act  of  1897. 
Hansen  v.  U.  S.,  1  Cust.  A.  1  [rev 
175  Fed.  892,  71  CCA  685,  and  overr 
in  eftect  Menzel  v.  U.  S.,  142  Fed. 
1038  mem  (aflC  136  Fed.  918)  (hold- 
ing flsh  roe  in  tins  dutiable  by 
similitude  as  fish  in  tin  packages)]. 
(3)  Similar  caviar  held  to  be  duti- 
able under  different  provision  in  the 
act  of  1909.  U.  S.  V.  American  Ex- 
press  Co.,    2    Cust.    A.    96. 

51.  Lueders  v.  V.  •  S.,  143  Fed. 
918;  U.  S.  V.  Dodge,  94  Fed.  481; 
Burr  V.    U.   S.,   1    Cust.  A.   126. 

63.     See   cases   infra   this  note, 
[a]     Amertoaa   llsliary   pTodvct*.^ 

(1)  Fish  caught  in  treaty  waters  by 
Canadians  with  lines,  hooks,  and 
nets,  taken  out  on  American  vessel, 
and  purchased  by  American  master, 
not  products  of  American  flsherles. 
U.    S.    V.    Reading,    1    Cust.    A.    515. 

(2)  Fish  caught  in  Canadian  waters 
with   American    outfit   by   employees 

.of  an   American   corporation  or  men 


hired  by  them  are  products  of  Am^- 
Ican  fisheries.  U,  S.  v.  Post  Fish 
Co.,  5  Cust.  A.  130.  Compare  Lake 
Ontario  Fish  Co.  v.  U.  S.,  99  Fed. 
551  (holding  that  flsh  caught  in 
Canadian  waters  by  citizens  of  Can- 
ada employed  by  a  corporation  of 
New  York  were  not  within  provision 
for  flsh  caught  In  the  Great  Lakes 
by  citizens  of  the  United  States). 
(3)  The  provision  for  "spermaceti, 
whale,  and  other  flsh  oils  of  Ameri- 
can fisheries,  and  all  fl^h  and  other 
products  of  such  fisheries,"  not  con- 
strued to  admit  free  of  duty  fish 
and  other  products  of  American 
fisheries  because  of  specific  enumer- 
ation of  the  latter.  Lake  Ontario 
Fish  Co.  V.  U.  S..  99  Fed.  661.  (4) 
An  American  corporation  imported 
flsh  caught  in  Canadian  fresh  waters 
by  a  Canadian  corporation,  which  in 
catching  the  flsh  used  nets  which 
were  bought  by  the  former  corpora- 
tion, and  leased  to  the  latter  for  a 
period  covering  the  life  of  the  nets, 
and  for  a  sum  much  less  than  their 
value.  It  was  held  that  the  im- 
porting corporation  "owned"  these 
nets,  within  the  contemplation  of 
par  571  of  the  act  of  Oct.  1,  1890 
(26  St.  at  L.  606  c  1244  I  2  free 
list),  providing  for  the  free  entry  of 
"fresh  or  frozen  fish  (except  sal- 
mon) caught  in  fresh  waters  .  .  . 
with  nets  or  other  devices  owned  by 
citizens  of  the  United  States,"  and 
that  the  flsh  thus  caught  were  free 
of  duty  under  said  paragraph.  De- 
troit Fish  Co.  V.  U.  S.,  126  Fed. 
801,  802.  (5)  Turtles  caught  by 
Americans  and  canned  on  American 
boat  are  product  of  American  fish- 
ery. Downing  v.  U.  S.,  124  Fed.  107. 
(6)  Whale  oil  manufactured  by  the 
crew  of  an  American  whaler  not 
dutiable  as  product  of  foreign  fish- 
ing, although  purchased  and  Drought 
into  port  by  persons  in  a  foreign 
service.  U.  S.  v.  Burdett,  24  F. 
C^as.    No.    14,684,    2    Sumn.    386. 

53.  '  See   cases    infra   this   note, 
[a]     Trash    flsh. — (1)    Frozen    flsh 

free  upon  proof  or  assurance  of 
sale  for  immediate  '  consumption. 
Cross  V.  Seeberger,  30  Fed.  427.  (2) 
Denied  exemption  under  prior  law. 
Gauthier  v.  Bell,  10  F.  Cas.  No.  5,277, 
2  ClncLBul  153.  (3)  ISalmon  from 
which  the  larger  part  of  the  back- 
bone had  been  removed,  leaving  the  . 
side  bones  and  other  bones  in  the  ' 
fish,  and  which  had  been  treated 
with  a  solution  of  salt  or  brine  for 
the  purpose  of  preserving  them  dur- 
ing transportation,  and  not  sufilcient 
to  affect  their  acceptability  to  the 
consuming  public  as  fresh  flsh,  were 
not  boned  and  were  free  under  the 
provision  for  "fresh-water  flsh,  and 
all  other  fish  not  otherwise  specially 
provided  for"  In  par  483  of  act  of 
1909.  The  term  "boned,"  according  to 
its  common  signification,  does  not 
necessarily  mean  boneless,  but  sub- 
stantially freed  of  bone.  Whether  or 
not  fish  is  boned  cannot  be  de- 
termined by  the  process  employed. 
A  process  for  instance  which  will 
render  a  flat  fish  like  the  halibut 
boned  may  not  have  the  same  result 
when  applied  to  a  fish  of  different 
anatomical  construction,  such  as  the 
salmon.  Woodward  v.  U.  8.,  6  CmbX. 
A.    372. 

54.  See   cases   infra   this  note, 
[a]     rmtts       aad       \frAn. — (1) 

"Dried  currants,"  so  called,  from  the 
Levantine,  which  are  known  to  the 
trade  by  some  thirty  different 
names,  indicating  the  islands  or  lo- 
calities where  grown,  and  which,  al- 
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dressed;^'  ginger  root  nnground;''*  glass  plates  or 
disks;"  grasses  and  fibers ;''  grease,  fats,  v^etable 
tallow,  and  oils  (except  fish  oils),  not  chemically 
eomponnded,  such  as  are  commonly  used  in  soap 
making  or  in  wire  drawing,  or  for  stnfiSng  or  dress- 
ing   leather,    and    fit    only    for    such    purposes;'' 


hair  of  animals;*"  hides  ;*^  hones  and  whet- 
stones;*' hoop  or  band,  iron;**  horns  and  parts 
of  boms,  unmanufactured,  and  horn  strips  and 
tips;**  india  rubber,  crude,  and  scrap  or  refuse 
India  rubber,  fit  only  for  remanufacture;**  ivory 
sawed  or  cut  into  logs;**  joss  sticks;*^  jute  unmanu- 


thouKh  in  fact  raisins  mad*  from  a 
small  grape,  constitute  the  lonly  "cur- 
rants known  commercially  or  Im- 
ported, are,  except  those  ^rown  on 
the  island  of  Zante,  free  as  "fruits 
.  .  .  dried,  not  specially  provided 
for."  Hills  T.  U.  a.  99  Fed.  2<4,,39 
CCA  500.  (2)  But  not  leghorn  citron. 
U.  8.  y.  NordllnBer,  121  Fed.  690, 
B8  CCA  43K  [rev  115  Fed.  828,  and 
certiorari  den  191  U.  S.  57S,  24  SCt 
848,  48  L.  ed.  808];  Nordllnger  v. 
U.  S.,  «9  Fed.  92.  (3)  Halved  lem- 
ons in  brine  are  "fruits  in  brine," 
and  not  dutiable  as  lemon  peel  pre- 
served, notwithstanding  the  brine 
renders  the  pulp  Inedible,  and  the 
only  value  Is  in  the  peel.  Hills  v. 
U.  S.,  123  Fed.  477,  69  CCA  412  [rev 
113  Fed.  857].  (4)  A  saline  solu- 
tion used  In  packing  fruit  is  used  as 
a  preservative  simply,  and  fruit  of 
the  kind  Is  in  brine.  What  percent- 
age of  salt  will  make  solution  brine, 
qutere:  but  upon  evidence  in  this 
case  the  fruit  was  held  not  in  brine. 
Mlhalovltch  v.  U.  S.,  4  Cust.  A.  98. 
(6)  Cherries  in  a  solution  of  not 
more  than  .402  per  cent  of  salt  not 
in  brine.  Causse  Mfg.  Co.  v.  U.  8., 
161  Fed.  4,  80  CCA  481  tmod  143 
Fed.  690].  (6)  Limes  In  brine  held 
to  come  within  phrase  "fruits  in 
brine,  not  specially  provided  for." 
Brennan  v.  U.  S.,  136  Fed.  743,  69 
CCA  396  [rev  129  Fed.  837].  (7) 
Ripe  olives,  somellmea  called  "black 
olives,"  free  as  "fruits  in  brine," 
under  the  act  of  1897.  U.  B.  v. 
Zucca,  176  Fed.  578.  (8)  Umeboshl 
not  shown  to  be  in  its  own  Juice 
held  to  be  free  as  In  brine.  Sakal 
V.  U.  8.,  5  Cust.  A.  159.  (9)  Pickled 
limes  held  not  within  this  provision. 
Roche  V.  U.  S.,  116  Fed.  911. 

55.     See    cases    Infra    this    note. 

[a]  Vnrs  aad  far  skins. — (1)  In- 
cludes angora  goat  skins  with  the 
hair  on.  it  being  unproiltable  to  sep- 
arate the  hair  from  the  skin  and  to 
use  the  hair  as  wool.  U.  8.  v.  Ben- 
net,  66  Fed.  299,  13  CCA  446.  (2) 
Pulled  or  plucked  coney  skins.  IT.  S. 
v.  Wotten,  53  Fed.  344.  3  CCA  653 
[all  SO  Fed.  693].  <3)  Undressed 
clippings  and  detached  portions  of 
fur  used,  for  the  same  purpose  as 
fur.  Hatter's  Fur  Exch.  v.  U.  S., 
176  Fed.  588.  (4)  Fur  gathered  as 
scrap  or  waste  from  the  first  treat- 
ment of  rabbit  skins.  U.  S.  v.  Hat- 
ters' Fur  Ezch.,  1  Cust.  A  198. 
Compaire  U.  S.  v.  Hatters'  Fur  Exch., 
153  Fed.  695  (holding  combings  not 
free  as  furs  undressed).  (5)  And 
sheepskins  with  wool  upon  them  un- 
profitable to  remove.  U.  S.  v.  Heck- 
man,  1  Cust.  A.  272.  (6)  But  not 
sheepskins  purchased  indiscriminate- 
ly and  Imported  unsarted  without  re- 
gard to  any  particular  use  to  which 
they  might  be  adopted,  and  not 
shown  to  be  used  as  furs.  Interna- 
tional Hide,  etc.,  Co.  V.  U.  S.,  177 
Fed.  602.  (7)  Nor  skins,  with  wool 
attached,  of  the  cabretta.  Lawrence 
v.  U.  S.,  159  Fed.  189  [alT  166  Fed. 
728,  92  CCA  418  (certiorari  den  214 
U.  8.  611,  29  SCt  694,  53  U  ed. 
1062)];  Lawrence  v.  U.  S.,  140  Fed. 
116  [air  145  Fed.  1022  mem,  74  CCA 
322  mem];  Lawrence  v.  U.  S.,  124 
Fed.    1000. 

saw  German  v.  U.  S..  137  Fed.  817, 
70  CCA  315  [rev  128  Fed.  467]  (In- 
clodes    "spen^   ginger"). 

57.     See   cases   Infra   this   note. 

[a]  '«lsss  ptotM  or  discs,  (1) 
rousrn  cut  or  unwrought,"  with  a  pro- 
viso that  "discs  exceeding  8  inches  in 
diameter  may  be  polished  sufflolently 
to  enable  the  character  of  the  glass 
to  t>«  determined,"  held  to  Include 
square  plates  less  than  eight  Inches 
across,  polished  simply  to  determine 
[17  C.  J.— 38] 


the  character  of  the  glass.  Hensel 
V.  U.  S.,  139  Fed.  95.  (2)  Spectacle 
lenses  with  rough  or  unfinished 
edges  and  commercially  known  as 
"pebbles  for  spectacles,  rough,"  free 
under  the  act  of  1883.  Toung  v. 
Spalding,  24  Fed.  22.  (3)  But  not 
lenses  ground  or  polished  and  re- 
quiring only  to  be  cut  and  fitted  to 
the  frame.  Fox  v.  Cadwalader,  42 
Fed.  209.  (4)  Gl^ass  disks,  rough  cut 
or  unwrought,  made  from  crown  or 
cylinder  glass,  bent,  known  to  the 
trade  as  ml-coqullle  glasses  which 
are  chiefly  used  for  automobile  gog- 
gles, not  free  "for  use  In  the  manu- 
facture of  optical  instruments,  spec- 
tacles, and  eyeglasses,  and  suitable 
only  for  such  use."  Bacbe  v.  U.  S., 
6  Cust.  A.   607. 

SB:     See   cases   Infra   this  note. 

[a]  Orasses  aad  fibers. — (1)  Nat- 
ural grass,  sun  bleached,  used  for 
emblems  as  textile  grasses-  "not 
manufactured  In  any  manner,  and 
not  specifically  provided  for."  U.  S. 
V.  Richard,  99  Fed.  262.  (2)  Bleached 
wheat  stems  or  wheat  heads.  U.  S. 
V.  Bayersdorfer,  126  Fed.  732,  62 
CCA  16  [rev  122  Fed.  968].  (3) 
Dried  stypa  grass  and  avolne  in  a 
natural  state.  U.  S.  v.  Post,  3  Cust. 
A.  260.  Compare  V.  S.  v.  Bayers- 
dorfer, 175  Fed.  959,  99  CCA  449 
(holding  bleached  or  dyed  grasses 
Intended  for  ornamental  or  decora- 
tive purposes  dutiable  as  "ornamen- 
tal ..  .  leaves").  (4)  Birch  bark 
not  included  In  "fibrous  vegetable 
substances."  Reed  v.  U.  S.,  172 
Fed.  463;  Reed  v.  U.  S.,  6  (Tust.  A. 
95. 

59.     See  cases   Infra  this  note. 

[a]  aresse,  fats,  oils,  and  veg«- 
table  tellow. — (1)  importer  must 
prove  fitness  for  uses  enumerated 
and  no  practical  commercial  fitness 
for  other  uses.  U.  S.  v.  Kllpstein, 
5  Cust.  A.  28;  Stone,  etc.,  Co.  v.  U. 
8.,  4  Cust.  A.  47.  (2)  Possible  but 
undisclosed  use  for  other  purposes 
will  not  preclude  free  entry.  Kllp- 
stein V.  U.  S.,  1  Cust.  A.  122  (hold- 
ing birch-tar  oil  used  in  leather 
dressing  to  be  within  provision).  (3) 
Japanese  flsh  oil  fit  only  for  soap 
making,  wire  drawing,  or  stuffing  or 
dressing  leather,  is  within  provi- 
sion. U.  S.  v.  Wells,  77  Fed.  411, 
23  CCA  210.  (4)  Also  niger-seed  oil 
which  might  be  used  for  other  pur- 
poses but  lacks  the  proper  qualities 
therefor.  U.  S.  v.  Colby,  153  Fed. 
883,  82  CCA  629.  (6)  But  not  cod  oil 
used  for  dressing  leather  but  flt  for 
other  uses.  Swan,  etc.,  Co.  y.  U.  S., 
113  Fed.  248.  61  CCA  200  [aff  109 
Fed.  949];  Wells  v.  U.  S.,  99  Fed. 
268.  (6)  Nor  oleic  acid,  or  red  oil. 
which  is  fit  for  other  uses.  Hills 
V.  U.  S..  161  Fed.  476.  81  CCA  14 
[aff  143  Fed.  695].  (7)  Nor  hard 
yellow  grease  and  white  grease,  re- 
siduum of  distilled  wool  grease.  U. 
S.  V.  Leonard,  108  Fed.  42,  47  CCA 
181  [rev  100  Fed.  288],  (8)  So-called 
vegetable  tallow  held  not  such  as 
this  provision  embraces.  U.  S.  v. 
Da  vies,  4  Cust.  A.  81. 
\  80.  U.  S.  v.  Fearon  Daniel  Co., 
5  Cust.  A.  600  (china  goat  hair  not 
wool). 

81.     See  cases   infra   this   note. 

[a]  Sides. — (1)  The  term  "hldei^ 
of  cattle"  Is  used  in  ordinary  diction- 
ary meaning  and  not  In  a  commer- 
cial sense,  and  refers  to  the  hides 
of  domesticated  animals  of  the  bo- 
vine species.  Including  those  of  the 
E^st  India  buffalo.  Schmoll  v.  U. 
S..  164  Fed.  734  [aff  157  Fed.  1005 
mem,  85  CCA  679  mem  (certiorari  den 
209  U.  S.  548,  28  SCt  758,  52  L.  ed. 
920)].  (2)  The  hide  of  the  mud  buf- 
falo of  the  Straits  Settlements,  an  an- 


imal killed  in  the  chase,  free  of  duty 
as  "hides  not  specially  provided  for." 
U.  S.  V.  Winter,  134  Fed.  841,  67 
CCA  437.  (3)  As  to  an  Importation 
of  mixed  hides  and  skins,  separation 
of  the  pieces  weighing  less  than 
twelve  pounds,  which  were  free  of 
duty,  being  made  by  weighers  ex- 
perienced in  handling  skins,  who  ac- 
tually weighed  only  the  pieces  as  to 
which  they  were  in  doubt,  it  was 
held  that  proof  of  the  results  by 
this  method  was  sufficient  to  show 
the  amount  entitled,  to  free  entry. 
U.  S.  V.  Helmrath,  'l45  Fed.  86,  76 
CCA  261  [aff  145  Fed.  912].  (4) 
Hides  removed  abroad  from  Ameri- 
can cattle  exported  alive  dutiable 
as  hides  of  cattle.  Buschoff  v.  U.  S., 
1  Cust.  A.  336.  (5)  Singapore  buf- 
faloes are  not  "cattle,"  because  not 
domesticated.  U.  S.  v.  Wadleigh,  178 
Fed.  1007,  101  CCA  666  [aff  172  Fed. 
169].  (6)  Uncommon  Impurities  al- 
lowed for  as  tare.  Sballus  v.  U.  S., 
1  Cust.  A.  816. 

63.  Waddell  v.  V.  S.,  136  Fed.  211. 
3  Cust.  A  406  (Include  only  articles 
used  In  sharpening  edged  Instru- 
ments, hence  not  hones  for  polish- 
ing   marble).  , 

83.  Badger  v.  Ranlett,  106  U.  8. 
265,  1  SCt  346,  27  L.  ed.  194  (certain 
cotton  ties  not  included  under  Rev. 
St.  8  2604);  Kennedy  v.  Hartranft, 
9  Fed.  18  ("all  hoop  iron,"  In  Rev. 
St.  S  2604,  embraced  all  lengths  not 
changed  by  manufacture  Into  a  new 
article). 

84.  Borgfeldt  V.  Erhardt.  41  Fed. 
102  (include  polished  horn  strips 
ready  for  use  as  bones  or  stays  for 
corsets   or   dresses). 

65.     See  cases  infra  this  note. 

[a]  ZnAU  mbber,  omde,  scrap,  or 
refnss. — (1)  Applies  to  all  India  rub- 
ber whatever  Its  condition,  Import- 
ed as  a  material  for  manufacturing 
India  rubber  articles  and  Includes 
scrap  or  refuse  India  rubber  either 
separated  or  associated  with  other 
materials,  such  as  boots,  shoes,  tires, 
and  hose.  Magee  v.  U.  S.,  4  Cust.  A. 
443;  U.  a.  v.  Mlchelin  Tire  Co..  1 
Cust.  A.  618.  (2)  Is  India  rubber 
by  similitude.  Robins  v.  U.  S.,  1 
Cust.  A.  252.  (3)  Crude  balata  held 
to  be  "India  rubber,  crude."  Earle 
V.  U.  S.,  163  Fed.  773.  (4)  Dental 
rubber,  a  mixture  of  rubber  with 
sulphur  and  coloring  matter,  is  not 
crude  rubber,  but  an  article  com- 
posed of  India  rubber,  "article"  com- 
prehending things  wholly,  partly,  or 
not  at  all  manufactured.  Junge  v. 
Hedden,  146  U.  S.  233,  13  SCt  88,  36 
L.  ed.  953  (leading  case  defining 
"article").  (5)  Old  India  rubber 
shoes,  commercially  valuable  only 
for  the  rubber,  Is  scrap  or  refuse  In- 
dia rubber.  Cadwalader  v.  Jessup, 
etc..  Paper  Co.,  149  U.  S.  350,  13  SCt 
876,  87  L.  ed.  764.  (6)  Such  articles 
held  to  be  dutiable  as  "rags"  or  as 
"waste,"  rather  than  as  "articles 
composed  of  India  rubber,"  under  the 
act  of  1883.  In  re  Salomon,  47  Fed. 
711. 

68.  Arblb  v.  U.  8.,  86  Fed.  121 
("bllllard-l>all  blocks''  and  "logs," 
free  as  "Ivory  sawed  or  cut  Into 
logs,  but  not  otherwise  manufac- 
tured"). 

87.     See   cases   Infra   this  note. 

[a]  "Joss  sticks"  (1)  Includes 
articles  used  In  setting  off  fireworks, 
other  than  those  well  known  as  Joss 
sticks  and  used  for  incense.  Cham- 
pion V.  U.  S.,  160  Fed.  289.  (2)  A 
dried  paste  of  sandalwood  dust  and 
clay,  in  the  form  of  sticks,  cones, 
and  coils,  which  when  lighted  yields 
a  fragrant  odor  and  is  burnt  at  the 
altars  and  shrines  of  Joss  house* 
and  temples   In  China  and  Japan 
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faetured;**  lac  spirits;**  lactarene ;'"  leather  not 
specially  provided  'for;^^  logs  and  round,  unmanu- 
factured timber,  including  pulp  wood;''  lumber 
dressed  ;''*  '  manure,  and  all  substances  used  for 
manure;'*  medals  of  gold,  silver,  or  copper,  actually 
"Joss  IlKht."   Yamanaka  v.  U.  S.,  172 


E'ed.    249. 

68.  Salomon  v.  U.  S.,  2  Cust.  A. 
4S1. 

69.  Consolidated  Color,  etc.,  Co. 
V.  U.  S.,  2  Gust.  A.  192  (tetrachloride 
of  tin  free  as  lac  spirits). 

70.  See   cases   Infra  this   note, 
[a]     I«etar*B«f— (1)       Casein       is 

free  as  lactarene.  U.  S.  v.  Brownell, 
IBS'  Fed.  219  [aff  186  Fed.  1022,  92 
CCA  668].  (2)  So  is  "casein  indus- 
trlelle."  B.  P.  Ducas  Co.  v.  U.  S., 
143  Fed.  362.  (3)  And  plasmon.  U. 
S.  V.  Corsl,   2  Cust.  A.   292. 

71.  Hensel  v.  U.  S.,  7  Cust.  A. 
388  (strips  for  picker  straps);  Bahn- 
sen  V.  U.  S.,  7  Cust.  A.  385  (same); 
Koken  Barbers'  Supply  Co.  v.  U.  S., 
7  Cust.  A.  394  (strips  of  pai)tly 
dressed  leather  for  razor  straps). 

73.  See   cases    Infra   this   note, 
[a]     Aoffs,  TonBd  tlmliar,  and  inUp 

woofl^— (1)  The  term  "pulp  woods" 
has  no  commercial  slKnlflcatlon  dif- 
fering from  its  ordinary  meanlnir 
and  covers  pulp  wood  in  all  its 
forms,  includlngr  such  as  has  been 
subjected  to  a  rossing  process;  "In- 
cluding," In  "round  unmanufactured 
timber  Including  pulp-woods,"  Is 
eoulvalent  to  "also."  U.  S.  v. 
Pierce,  147  Fed.  199,  77  CCA  426  Cafl 
140  Fed.  9S2].  (2)  "Round,  unman- 
ufactured timber^'  covers  something 
other  than  logs,  and  includes  rough 
cut  poles,  which,  when  split  and 
shaved,  are  made  into  barrel  hoops, 
and  Into  other  articles  ejusdem  ge- 
neris with  those  specified.  U.  S.  v. 
Nightingale,  6  (^st.  A.  79.  (3)  So 
are  trees  with  branches  removed.  U. 
S.  V.  MacNaughton,  6  Cust.  A.  114. 
(4)  White  oak  logs  not  peeled  nor 
sided  exempt  as  round,  unmanufac- 
tured timber.  U.  S.  v.  MacNaughton, 
5  Cust.  A.  114.  (6)  But  cedar  tele- 
phone or  telegraph  poles,  peeled  but 
not  notched,  are  not.  U.  S.  v.  Myers, 
4  Cust.  A.  431.  (S)  "Round  timber 
used  in  building  wharves"  and  for 
electric  light  poles,  etc.,  embraces 
any  round  sticks,  either  In  the  rough 
or  flnished,  suitable  for  any  of  the 
specified  uses  to  the  exclusion  of 
"round  unmanufactured  timber  .  .  . 
not  specially  provided  for."  Perfec- 
tion Pile-Preserving  Co.  v.  TJ.  S.,  147 
Fed.  922.  (7)  Sandalwood  in  pieces 
of  varying  sixe,  several  feet  long  and 
several  inches  thick,  sawed  into 
lengths  after  removal  of  the  bark, 
exempt  as  'logs."  Lueders  v.  U.  8., 
131  Fed.  665.    Wood  see  infra  note  16. 

78.     See   cases   infra   this   note. 

[a]  XiamlMr  Oreased. — (1)  Sawed 
boards  and  planks,  planed  on  one 
side  and  grooved  or  tongued  and 
grooved.  U.  8.  v.  Dudley,  174  U.  S. 
670,  19  set  801,  43  L.  ed.  1129  [afT 
79  Fed.  76,  24  CCA  449]  (leading 
case).  (2)  Red  or  canoe  cedar  not 
cabinet  wood.  In  re  Myers,  89  Fed. 
237.  (3)  Boards  beaded  and  novelty 
siding  are  "not  further  manufactured 
than  sawed,  planed,  and  tongued  and 
grooved."  u.  S.  v.  Myers,  E  Cust. 
A.  541.  (4)  Sawed  boards  or  planks 
"dressed  on  one  side  only,"  not  "fur- 
ther manufactured,"  although  "sixed" 
In  the  operation  of  dressing  on  one 
side.  Fobs  Lumber  Co.  v.  Rex,  47 
Can.  S.  C.  130  [allowing  app  14  Clan. 
Exch.    53]. 

74.  See   cases    infra   this  note, 
fa]    KaanM  aaA  mbataBoes  TM*d 

tlMMfor.^(l)  This  provision  em- 
braces all  articles  within  the  de- 
scription, although  chemically  with- 
in schedule  A.  "Expressly  used  for 
manure"  means  commonly  u.sed,  as 
the  only  practical  or  profitable  use. 
Magone  v.  Heller,  160  U.  S.  70,  14 
set  18,  87  L..  ed.  1001  [Bfr  38  Fed. 
908]    (manure  salts).      (2)   Covers  all 


substances,  whether  or  not  enumeri 
ated  elsewhere,  which  enrich  the 
soil.  Cadwalader  v.  Shultz,  164  U. 
S.  496.  14  set  114«.  38  L.  ed.  1082 
[rev  43  Fed.  290]  (sulphate  of  pot- 
ash). Compare  Marine  v.  Bartol,  60 
Fed.  601  (holding  sulphate  of  am- 
monia, made  from  bone  and. used  for 
the  manufacture  of  fertilizer,  not 
within  the  provision).  (3)  Waste  of 
hog  hair,  consisting  of  sweepings  in 
factories,  used  solely  in  the  manu- 
facture of  artificial  fertilizers,  al- 
though not  suitable  in  its  imported 
condition  for  use  as  a  fertilizer,  free 
as  "substances  used  only  for  ma- 
nure." Shallus  v.  U.  S.,  129  Fed. 
846.  (4)  "Substances  used  only  for 
manure"  applies  to  a  general  class 
rather  than  to  a  particular  importa- 
tion. No  appreciable  difference  be- 
tween "used  only"  and  "expressly 
used."  Taylor  v.  U.  8.,  3  Cust.  A. 
498  (holding  rape  seed  meal  not  to 
be  such). 

75.  See   cases   infra   this   note, 
[a]     XsdaU      and      tropblas^— (1) 

Medals  of  copper,  washed  with  sil- 
ver, intended  for,  but  not  actually 
awarded  as,  trophies,  not  free  under 
this  provision.  U.  S.  v.  McSorley, 
65  Fed.  492,  IS  CCA  IB.  (2)  "Other 
metallic  articles  actually  bestowed 
as  trophies  or  prlzea"  not  limited  to 
such  as  are  elusdem  generis  with 
medals,  and  Includes  a  shotgun 
awarded  as  a  prize;  nor  Is  actual 
delivery  abroad  a  condition  prece- 
dent to  free  entry.  American  Bx- 
press  Co.'  v.  U.  S.,  8  Cust.  A.  490 
(holding  shotgun  won  in  a  tourna- 
ment free  as  a  trophy  or  prize). 

76.  U.    S.   V.   Saunders,   6  (Tust.  A. 
102    (exempt   as   firewood). 

77.  See   cases   infra   this   note, 
[a]     IHnwala,    wrada    or   not    ad- 

vamoed  Is  valv*<^(l)  "Mineral"  de- 
fined. Marvel  v.  Merrltt,  116  U.  S. 
11,  «  set  207,  29  U  ed.  660.  (2) 
A  process  necessary  to  produce  an 
article  from  its  native  condition  and 
to  bring  it  into  a  condition  that  It 
may  be  imported,  without  affecting 
Its  character  per  se,  is  neither  a 
manufacturing  process  nor  an  ad- 
vance In  value  or  in  condition. 
Hampton  v.  U.  S.,  6  Cust.  A.  392 
(holding  molybdenite,  freed  from 
gangue  without  changing  the  min- 
eral itself,  is  a  mineral  not  ad- 
vanced). (3)  Unnecessary  that  the 
product  of  such  process  be  given  a 
new  name  to  effect  exclusion  from 
this  provision.  Myers  v.  U.  S.,  178 
Fed.  462  (ground  corundum);  Myers 
V.  U.  S„  1  Cust.  A.  606  (holding  co- 
rundum ore  cruBhed  not  to  be  a 
crude  mineral).  (f)  Natural  gas 
within  provision.  V.  8.  v.  Buffalo 
Natural  Gas  Fuel  Co.,  172  U.  8.  839, 
19  set  200,  43  L.  ed.  469  [aff  78 
Fed.  110,  24  CCA  4].  (6)_Al80  tung- 
sten ore.  Hempstead  v.  Thomas,  122 
Fed.  638,  69  CCA  342.  (6)  And 
whetstone  blocks  rough  dressed. 
Johnson  v.  U.  8.,  152  Fed.  656.  (7) 
And  sulphide  of  zinc.  U.  S.  v.  Brew- 
ster, 167  Fed.  122,  92  CCA  674.  (8) 
But  not  crushed  marble  called  "grani- 
to"  or  "terrazzo."  U.  S.  v.  Qraser- 
Rothe,  164  Fed.  205;  Jackson  v.  U.  S., 
6  Cust.  A.  612;  Rossman  v.  U.  S.,  1 
Cust.  A.  280.  (9)  Nor  Mexican  onyx. 
Mexican  Onyx,  etc.,  Co.  v.  IT.  B.,  66 
Fed.  732.  (10)  Nor  ground  ore.  U. 
a.  V.  Da  vies,  6  Cnst.  A.  196.  (11) 
Nor  hones  or  whetstones.  Waddell 
V.  V.  8..  3  Cust.  A.  406.  (12)  Nor 
polishing  stones.  WiCadell  v.  TI.  S., 
5  Cvtat.  A.  188.  (13)  Talc  sawed  Into 
cubes  for  gas  burners  or  insulators 
Is  "advanced  in  value  or  condition." 
Kraemer  v.  U.  S.,  180  Fed.   688. 

78.  Sullivan    Mach.    v.    U.    8.,    168 
Fed.    561. 


bestowed  as. 'trophies  or  prizes;^'  mill  buttings;'* 
minerals,  crude  or  not  advanced  in  value  by  manu- 
facture;'' miners'  diamonds;'*  models  of  inven- 
tions, etc.;'"  moss,  seaweeds,  and  vegetable  sub- 
stances ;^°  needles;'^  oils;'*  orange  and  lemon  peel 

78^     U.  8.  V.  Hoe,  147  Fed.  JOl,  77 

CCA  427  [aff  141  Fed.  488  and  certi- 
orari den  203  U.  8.  596,  27  SCt  784, 
61  L.  ed.i  333]  (include  molders'  jfa.t- 
terns,  which  ,are  used  as  models 
about  which  to  form  sand  molds  in 
which  castings  may  be  made,  and 
which  are  fitted  for  successive  use 
in,  that  way);  Boas  v.  U.  S.,  128 
Fed.  470  (models  of  steamships). 
80.     See  cases  infra  this  note. 


[a]  Koss,  sea  weed,  aad  ▼MrvtaU* 
■ubatanoea. — (1)  "VegetaMes''  not 
employed  in  the  tariff  acts  in  a 
strictly  botanical  sense,  but  rather 
has  been  applied  to  such  as  are  com- 
monly used  as  food.  U,  S.  v.  Nix,  4 
Cust.  A.  146;  U.  S.  V.  Wallace,  4  Chist. 
A.  142  (both  holding  horseradish  roots 
to  be  free  as  a  vegetable  substance 
and  not  dutiable  as  vegetables).  (2) 
The  term  "vegetable  substances" 
not  to  be  limited  to  articles  strict- 
ly elusdem  generis  with  moss  and 
seaweeds,  but  does  not  include  birch 
bark.  Reed  v.  U.  S.,  172  Fed.  463; 
Reed  v.  U.  S.,  5  Cust.  A.  96.  Cora- 
pare  Dodge  V.  U.  8.,  84  Fed.  449,  28 
CCA  152  [aff  77  Fed.  602,  and  afT 
107  Fed.  106]  (exduaing  camphor 
oil  under  the  rule).  (3)  Sea  grass, 
used  for  making  mattresses  and  up- 
holstery purposes,  is  within  the  pro- 
vision. In  re  Myers,  123  Fed.  952. 
(4)  Nori,  a  seaweed  gathered  from 
the  ocean  and  sun-dried,  without  the 
addition  of  any  other  substance  and 
without  being  subjected  to  any  oth- 
er process  than  spreading  it  on  mata 
to  facilitate  drying,  is  "seaweeds 
.  .  .  crude  or  unmanufactured."  U. 
8.  V.  Furuya,  176  Fed.  480.  (6> 
Seaweed,  dried,  with  nothing  added 
to  change  Its  character,  and  packed 
in  tin  boxes  as  a  convenient  method 
of  getting  the  product  to  market.  Is 
classiflabie  aa  crude  seaweed  (act  of 
1913  [38  St.  at  L.  160  c  16  par 
562]),  and  not,  by  reason  of  being 
edible,  as  a  vegetable  (par  200).  U. 
S.  V.  Furuya,  7  Cust.  A.  496  (hoshi- 
nori);  U.  8.  v.  Ohashi  Importing  Co., 
7  Cust.  A.  487  (nori).  (6)  Lily  of 
the  valley  roots  not  vegetable  sub- 
stances In  the  class  of  moss  and 
seaweeds.  McAllister  v.  U.  S.,  147 
Fed.    773.      (7)    Nor    Illy    bulbs    Im- 

gorted  in  condition  to  open  in  full 
loom  on  arrival  at  destination. 
Vandegrlft  v.  U.  8.,  123  Fed.  1002. 
(8)  Nor  sliced  beets  kiln  dried. 
Petry  v.  U.  8.,  99  Fed.  261.  (9)  Nor 
basslne  or  palmyra  fiber.  Cone  v. 
U.  S.,  6  Cust.  A.  263. 

81.  Woodruff  V.  n.  S.,  138  Fed.  ' 
946  (surgical  needles  not  "hand 
sewing"  needles);  U.  8.  v.  Strauss,  S 
Cust.  A.  498  (papers  of  a  filmsy  na- 
ture containing  needlea  and  bodkins 
free   as   needles). 

89.  See  cases  Infra  this  note, 
[a]  011a<— .(1)  Cocoanut  oil  puri- 
fied and  rendered  suitable  for  cull- 
nary  purposes  and  the  manufacture 
of  high  grade  soaps,  and  hot  sus- 
ceptible of  the  same  uses  as  cocoa 
butter,  free  as  cocoanut  oil.  U.  S. 
V.  Oriental  American  Co.,  129  Fed. 
249.  (2)  "Cocoanut  oil"  Includes  re- 
fined as  well  as  unrefined  oil  and 
is  a  more  specific  term  than  "cocoa 
butterine."  Fuerst  v.  U.  S.,  176  Fed. 
95,  100  CCA  25  [rev  166  Fed.  1014]. 
(3)  Isarol  is  Ichthyol  oil.  C^ssett 
V.  U.  S.,  2  Cust.  A.  466.  (4)  But 
Ichthyol  sodium  is  not.  Merck  v. 
U.  S.,  177  Fed.  482.  (5)  Nucoa  but- 
ter made  from  cocoanjit  oil  not  ex- 
empt as  cocoanut  oil.  Apgar  v.  tJ. 
S.,  78  Fed.  332,  24  CCA  113.  (6) 
Nut  oil,  derived  from  the  fruit  of 
aleurites  vernica,  of  China,  free  as 
"nut  oil  or  oil  of  nuts  not  other- 
wise specially  provided  -for."  Hills 
V.  U.  8.,  127  Fed.  970.     <7)  Upon  evl- 
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not  preserved,  candied,  or  dried;"  papier  stock;** 
paraffin;*'  pepper;*'  petroleum  products;*'  potash, 
•  carbonate  of;**  qtuUs;**  rage;'"  sago,  crude ;"'^  salts, 
epsom;**  salts  of  cinchona;**  sand,  crude  or  manu- 
factured;*'* sausages,  bologna;'*  seeds;**  sheep  dip;*' 
sheepskins;**  shells  not  sawed,  cut,  polished,  or  oth- 
erwise manufactured  or  advanced  in  value  from  the 

dence  In  jwrtlcular  cases  oil  held  to 
be  for  mechanical  or  manufacturingr 
purposes.  OH  Seeds  Pressing  Co.  v. 
U.  S..  114  Fed.  793  [aS  120  Fed.  1022, 
66  CCA  685];  Sheldon  v.  U.  S.,  2 
Oust.  A.  2TE;  Holbrook  v.  U.  S.,  1 
Oust.  A.  2SS  [alt  174  Fed.  786].  (8) 
Sesame  oil  Includes  ground  sesame, 
seed  known  commercially  as  sesame 
oil.  Zaloom  v.  U.  S.,  140  Fed.  81 
[aff   144   Fed.   1022,   74   CCA   681]. 

Cs«oa«ta  see  aupra  note  43  [a] 
<3-5). 

OUb  St  onlir  for  soap  makliir,  wise 
txmwiag,  ox  uesaisr  uatber  see  su- 
pra note   59.     - 

83.  Causae  Mfg.  Co.  v.  U.  S.,  ISO 
Fed.    419. 

84.  In  re  Downing,  189  Fed.  590 
(mill  sweepings  containing  not  more 
than   one   per  cent   of   wool   free). 

as.  Sonneborn  v.  U.  S.,  1  Cust.  A. 
443;  U.  S.  V.  Downing,  146  Fed.  56, 
76  CCA  376  (paraffin,  although  pro- 
vided for  eo  nomine,  subject  to  the 
countervailing  duty  on  petroleum 
products) ;  I  Shoellkopf  v.  u.  S.,  71 
Fed.  694,  18  CCA  801  ("Paraflnum 
llq.  Fh:  G."  free  of  duty  as  paraf- 
fin). 

86.  Frame  v.  U.  S.,  143  Fed.  692 
r»ff  149  Fed.  1022,  79  CCA  632]  (hold- 
ing that  residuum  from  removal  of 
Inner  cuticle  from  the  white  kernel, 
mixed  with  ground  pepper,  is  not  pep- 
per "unground");  U.  S.  v.  lieggett,  124 
Fed.  1016  (holding  that  shells  of  pep- 
per which  when  ground,  make  a  low 
grade  of  black  pepper,  are  free  with- 
in the  provision  for  "pepper,  white  or 
black  .  .  .  when  unground"). 

87.  See   cases   Inira   this   note. 

[a]  V«ti«l*am  pxodnota. — (l)  Coun- 
tervailing duty  on.  U.  8.  v.  Swan,  169 
Fed.  108,  95  CCA  669;  U.  S.  v.  Mar- 
slly,  165  Fed.  186,  91  CCA  220;  U. 
S.  V.  Downing.  146  Fed.  66,  76  CCA 
376;  Sonneborn  v.  U.  S.,  1  Cust.  A 
443.  (2)  Albolene,  a  mechanical  com- 
bination of  ceresla  and  petroleum, 
ceresla  chief  value,  not  a  petroleum 
product.  Ropes  v.  V.  S.,  123  Fed. 
990. 

Varafla  see  aupta  note  85. 

88.  U.  S.  v.  Glese,  83  Fed.  692, 
28  CCA  880  raff  78  Fed.  805]  (reflned 
carbonate  of  tiotash  free  under  this 
provision). 

88.  U.  S.  V.  Steams,  76  Fed.  888 
[afl  79  Fed.  953,  26  CCA  266]  (wing 
and  tall  feathers  of  birds  are  free  as 
quills);  Goodman  v.  U.  S.,  2  Cust.  A. 
112  [reh  den  2  Cust.  A.  290  (certiorari' 
den  225  U.  S.  699  mem,  32  SCt  834 
mem,  56  I>.  ed.  1263  mem)]. 

90l  Davles  v.  U.  S.,  160  Fed.  456, 
87  (7CA  672  (selected  pieces  of  sec- 
ondhand Jute  bagging  not  bagging 
for  cotton  nor  rags,  but  waste): 
Train-Smith  Co.  v.  U.  S..  140  Fed.  113 
(holding  that  the  term  includes 
coarse  pieces  of  Jute  bagging  which 
are  in  the  same  condition  as  when 
torn  from  cotton  bales,  and  are  not 
sufficiently  large  and  otherwise  suit- 
able for  other  use  than  as  mere  rags 
In  stuffing  and  as  paper  stock); 
Shallus  v.   U.  S.,  2  Cust.  A.  466. 

81.  Llttlejohn  v.  U.  8.,  119  Fed. 
483    (sago  flour  free). 

88.  U.  S.  v.  Merck.  91  Fed.  639 
[aff  97  Fed.  989,  38  CCA  701]  (sul- 
phate of  magnesia,  or  epsom  salts, 
on  both  the  dutiable  and  the  free 
list,  admitted   fr^). 

83.  U.  S.  V.  Merck,  168  Fed.  244. 
94  CCA  74  (holding  that  "salts  of 
cinchona  bark"  includes  derivatives 
of  cinchona  bark  which  preserve  its 
essential  medicinal  element:  and 
euquinine,  which  Is  such  a  prepara- 
tion, although  not  chemically  a  salt, 
is  within  said  provision). 

86b    See  cases  infra   this   note. 


natural  state;**  shotgun  barrels,  foiled,  rough 
bored;*  silk  cocoons  and  silk  waste;'  silk,  raw,  in 
skeins  reeled  from  the  cocoon  or  rereeled  but  not 
wound,  doubled,  twisted,  or  advanced  in  any  way;* 
silver  sweepings;*  skins  of  all  kinds,  raw;*  soya 
beans;*    steel    rails;'    straw    braids,     etc.;*     sugar 


[a]  "Sasd"  (1)  is  inapplicable  to 
metalliferous  mineral,  although  It  is 
in  commlnlited  fragments,  and  hence 
does  not  Include  corundum  ore 
ground.  Myers  v.  U.  S.,  163  Fed. 
53,  89  CCA  824  [aff  155  Fed.  602]. 
(2)  "Manufactured  sand"  relates  to 
common  or  crude  sand  and'cannot  be 
taken  to  include  crushed  quarts. 
Coke,  salt,  and  sawdust.  Bender- 
son  V.  U.  S.,  4  Cust.  A.  327.  (3) 
Corundum  crushed  and  ground  to 
different  degrees  of  fineness  Is  not 
sand,  either  crude  or  manufactured. 
Myers  v.   U.   S.,  1  Cust.  A,   506. 

86.  Wing  Sing  Lung  v.  U.  S.,  180 
Fed.  392  103  CCA  638  [aff  171  Fed. 
906]  (Chinese  sausages  in  casings 
are  not). 

8S.     See   cases   infra   this   note. 

[a]  BeedSir— (1)  Locust  pods 
chopped  Into  coarse  pieces,  pith  and 
seed  indiscriminately  mixed,  but  rel- 
atively few  seed  broken,  not  a  man- 
ufacture and  free  as  "St.  John's 
bread  or  bean."  U.  S.  v.  Winter,  4 
Cust.  A  392.  (2)  Turnip  and  man- 
gel-wurzel field  and  not  garden  seed. 
Ferry  v.  Llvijigston,  115  U.  S.  542.  6 
SCt  175,  29  L.  ed.  489.  (3)  Inedible 
celery  seed  of  an  aromatic  kind  also 
not  garden  seed.  Clay  v.  Magone, 
40  Fed.  230;  U.  S.  v.  Squibb,  2  Cust. 
A.  363.  (4)  Millet  seed  peeled  and 
not  capable  of  germinating  Is  not 
"seed"  within  exemption  "seeds  of 
all  kinds,  except  medicinal  seeds, 
not  specially  enumerated  or  provid- 
ed for."  Nordllnger  v.  Robertson,  33 
Fed.   241. 

87.  See  cases  Infra  this  note, 
[a]     Sheep   dip   '(1)    to   be   exempt 

must  be  commercially  adapted  to 
sheep  dipping  and  usually  and  gen- 
erally so  employed.  Wyman  v.  U. 
S.,  118  Fed.  202.  (2)  Thymo-cresol 
also  excluded  because  of  other  uses. 
Shallus  v.  Stone,  150  Fed.  605.  (3) 
The  exception  "compounds  or  prep- 
arations that  can  be  used  for  other 
purposes,"  not  subject  to  the  rule 
of  chief  or .  predominant  use  and 
Cannon's  dip,  fit  for  other  purposes, 
not  exempt.  Moody  v.  Patterson, 
163   Fed.    830. 

88.  See   cases   infra   this  note, 
[a]     Bheepskiiia. — (1)  Skins  of  the 

cabretta  with  the  woof  on,  this  ani- 
mal being  a  hybrid  resulting  from 
a  cross  between  a  sheep  and  a  goat, 
are  "sheepskins."  Lawrence,  etc.,  Co. 
V.  U.  S.,  140  Fed.  116  [aff  146  Fed. 
1022.  47  CCA  322];  Lawrence,  etc., 
Co.  V.  U.  S.,  124  Fed.  1000.  (2)  But 
not  skins  of  mocha  sheep.  Goat, 
etc.,  Import  Co.  v.  tJ.  S..  206  U.  S.  194, 
27  SCt  634,  61  L,  ed.  1022  [rev  146 
Fed.  1022,  74  CCA  82].  (3)  Lamb- 
skins not  sheepskins.  Goat,  etc..  Im- 
port Co.  v.  U.  S.,  6  Cust.  A.  178.  (4) 
Sheepskins,  purchased  indiscrimi- 
nately and  Imported  unsorted,  with- 
out regard  to  any  particular  use  to 
which  they  may  be  adapted,  and  not 
shown  to  be  used  as  furs,  are  not 
classifiable  as  "furs,"  or  "fur  jskins." 
International  Hide,  etc.,  Co.  v.  U.  S., 
177  Fed.  602.  (5)  Sheepskins  with 
wool  upon  them  unprofitable  to  re- 
move not  dutiable  as  wool  on  the 
skin.  U.  S.  V.  Heckman,  1  Cust.  A 
272. 

88.     See  cases  Infra  this  note. 

[a]  Bhslls  not  mannfactnzed  or 
advanoed  4a.  value. — (1)  Shells  treat- 
ed with  chloride  of  lime  and  washed 
with  water  to  cleanse  them  from 
animal  or  vegetable  matter  free  un- 
der this  provision.  Schoenemann  v. 
U.  S.,  119  Fed.  684,  56  CCA  104  [rev 
115  Fed.  842].  (2)  Shells  cut  and 
bored  and  used  for  ornamental  pur- 
poses not  free.  U.  S.  v.  Reed,  3 
CuHt.  A.  504.     Compare  Hartranft  v. 


Wlegmann,  121  U.  S.  609,  7  SCt 
1240,  30  L.  ed.  1012  (holding,  under 
a  different  tariff  act,  that  the  clean- 
ing, grinding,  and  etching  of  shells 
for  ornamentation  do  not  constitute 
manufacture,  and  classifying  shells 
80  treated  under  the  provision  for 
"shells  of  every  description,  not 
manufactured" ) . 

1.  U.  S.  V.  Baldwin,  126  Fed.  169 
(barrels  subjected  to  a  hammering 
process  free). 

3.  Fawcett  v.  U.  S.,  154  Fed.  1003. 
83  CCA  197  [aff  146  Fed.  83]  (in- 
clude those  articles  only  when  not 
manufactured  at  all). 

3.  See  cases  Infra  this  note. 

[a]  Saw  allkw— (1)  What  consti- 
tutes advance  In  condition  of  skeins 
or  in  ma(iufacture.  U.  S.  v.  Klota. 
133  Fed.  808  [aff  139  Fed.  606,  71 
CCA  690]  (holding  raw  silk  partial- 
ly advanced  by  rereellng).  (2) 
Raw  tussah  silk,  in  the  same  con- 
dition as  when  reeled  from  cocoons, 
except  that  it  has  been  transferred 
from  the  large  reels  on  which  it  was 
taken  from  the  cocoons  to  smaller 
reels,  the  result  of  this  process  not 
being  any  change  In  the  cohditloa 
of  the  silk  other  than  to  adapt  the 
skeins  thus  produced  to  American 
spinning  machines,  exempt  under 
this  provision.  U.  S.  v.  Stewart. 
133   Fed.   811. 

4.  U.  S.  v.  Henderson,  6  Cust.  A. 
62. 

6.  See  cases  infra  this  note. 

[a]  Skins  raw  (1)  Include  angora 
goat  skins  with  the  hair  attached. 
Priel  v.  U.  8.,  107  Fed.  1007; 
Keen  Sutterle  Co.  v.  U.  S.,  107  Fed. 
263-  U.  S.  V.  Bennet,  66  Fed.  299, 
13  CCA  446.  (2)  A  growth  on  skin* 
of  mocha  sheep  imported  from  Ara- 
bia, which  Is  commercially  known, 
designated,  and  dealt  In  as  mocha 
hair,  having  none  of  the  characteris- 
tics of  wool,  and  which  would  not  be 
accepted  by  dealers  therein  as  a 
good  delivery  of  wool,  held  free  as 
"akins  of  all  kinds,  raw  (except 
sheepskins  with  the  wool  on),  and 
hides  not  specially  provided  for." 
Goat,  etc.,  Import  Co.  v.  U.  S.,  206 
U.  S.  194,  27  SCt  634,  51  L.  ed.  1022 
[rev  146  Fed.  1022,  74  CCA  82].  (3) 
Where  only  skins  above  a  certain 
weight  are  subject  to  duty,  the  deter- 
mination of  the  weight  by  weighing 
only  such  goods  as  seem  doubtful  ' 
held    sufficient.     U.    S.    v.    Helmrath, 

146  Fed.  36,  76  CCA  261. 

8.  Brown  v.  U.  S.,  6  Cust.  A.  416 
(soya  beans  cooked,  and  salted,  but 
not  sufficiently  changed  to  prevent 
their  identification  as  soya  beans,  and 
packed  In  tins,  etc.,  free  as  soya 
beans). 

7.  Illinois  Cent.  R.  Co.  v.  McC^ll. 

147  Fed.  926  (holding  rails,  new  and 
defective,  but  retaining  their  charac- 
ter or  Identity  as  rails,  not  exempt 
as  scrap  steel);  Benjamin  Iron,  etc., 
Co.  V.  U.  S.,  2  Cust.  A.  159  (holding 
thbt  rails  must  be  fit  only  to  be  re- 
manufacfured  by  melting  to  be  scrap 
steel,  under  act  of  1913). 

[a]  In  Oaiiada  steel  rails  for  use 
on  railway  tracks  are  exempt.  To- 
ronto R.  Co.  v.  Reg.,  26  Can.  S.  C.  24. 

8.  See    cases    Infra    this    note. 

[a]  Straw  bndds,  etc— (1)  "Pla- 
teaux" or  "flats,"  manufactured  from 
plaits  of  straw,  free  as  "plaits  .  .  . 
and  similar  manufactures  composed 
of  straw  .  .  .  suitable  for  making  or 
ornamenting  hats.".  U.  S.  v.  Bacha- 
rach.  92  Fed.  990,  36  CCA  139;  Wor- 
thington  V.  U.  S.,  86  Fed.  118.  (2) 
Braids  composed  In  chief  value,  but 
not  wholly,  of  straw,  were  "braids 
.  .  .  composed  of  straw"  under  the 
art.  at    1890.       U.    S.    V.    Rhelms,    154 
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manufactrmng  machinery;'  sulphur;**  tamarinds;** 
tapioca;'^  tea  coverings;**  verdigris  or  subacetate  of 
copper;**  wax,  vegetable  or  mineral;*^  wood;*'  wood 
pulp;*'  and  yams.** 

[$52]  b.  Antiquities.  Congress,  in  exempt- 
ing from  duty  articles ' constituting  "a  collection 
of-  antiquities,"  intended  that  the  articles  should 
in  fact  consist  of  a  collection,  and  articles^  although 
in  every  resptect  within  the  meaning  of  the  term 
"antiquities,"  ^f  otherwise  imported,  were  subject 


to  the  rates  of  duty  prescribed  for  articles  of  their 
kinds  in  the  various  schedules.**  But  the  mere 
fact  that,  through  mistake  or  inadvertence,  the  ar- 
ticles forming  the  collection  were  imported  on  dif- 
ferent vessels  would  not  take  them  without  the 
meaning  of  the  provision.^*  Antiquities  need  not 
constitute  a  collection  to  be  exempt  from  duty  un- 
der later  laws.**  Conformity  to  reasonable  r^^- 
lations  of  the  secretary  is  a  condition  precedent  to 
free  entry.** 


Fed.  866.  (8)  Under  the  act  of  1897, 
plateaux  dutiable  as  untrimmed 
straw  hats.  Schiff  v.  U.  S.,  2  Cast. 
A.    89. 

9.  See  cases  Infra  this  note. 

[a]  Bnnz  nuurafaartiuliicr  nut- 
dilnary. — ^(1)  Fralses,  abrading  parts 
of  machines  which  sharpen  the 
Icnives  of  beet  cutting  machines, 
free  as.  U.  S.  v.  American  Gxpress 
Co.,  S  Cust.  A.  494.  (2)  A  machine 
used  to  convert  crystalline  into 
amorphous  sugar  for  making  choco- 
late is  not.  Downing  v.  U.  S.,  7 
Cust.  A.  287  (holding  actual,  not 
possible,  use  the  test).  (3)  The 
chief  use  of  such  machines  when  im- 
ported, not  the  use  of  a  particular 
importation,  controls.  Brown  v.  U. 
S.,  7  Cust.  A.  309  (holding  two  cen- 
trifugal machines  and  a  pump  and 
tank  not  to  be  free  as  sugar  ma- 
chinery). 

10.  Newhall  v.  U.  S.,  4  Cust.  A. 
134  ("crude,"  "refined,"  "in  bulk,"  and 
"sublimated"  defined,  and  Bungo  sul- 
phur, not  crude  or  refined,  held  free 
as  not  otherwise  provided  for  under 
the  acts  of  1897  and  1909). 

11.  U.  8.  V.  Duncan,  2  Cust.  A. 
380  (packed  In  molasses  free  as 
"tamarinds"). 

12.  Chew  Hlng  Lung  v.  Wise,  176 
U.  S.  166,  20  act  320,  44  L.  ed.  412 
[rev  83  Fed.  162,  27  CCA  494];  In  re 
Townsend,  66  Fed.  222,  5  CCA  488. 

13.  Wright,  etc..  Co.  v.  U.  B.,  6 
Cust.  A.  528;  Wright,  etc..  Co.  v. 
U.  8.,  6  Cust.  A.  453. 

14.  U.  S.  V.  Petry,  116  Fed.  929 
(a  variety  of  verdigris,  a  chemical 
compound  used  in  dyeing,  found  to  be 
subacetate  of  copper);  U.  S.  v.  Du- 
cas,  78  Fed.  339,  24  CCA  121  [rev  71 
Fed.  954]  (acetate  of  copper  not 
free  as  verdigris  or  subacet&te  of 
copper). 

'IS.    See  cases  irfra  this  note. 

[a]  Was,  TtgtiMtl*  or  mliMzml.— 
"Wax  .  .  .  mineral"  used  in  popu- 
lar sense,  since  so-called  mineral 
waxes  are  not  waxes  in  the  chemical 
sense.  A  compound  article  may  be 
classified  separately  from  the  sub- 
stance of  which  It  is  composed.  U. 
S.  V.  Morningstar.  168  Fed.  541,  94 
CCA  123  (holding  carnauba  wax  sub- 
stitute  within   provision). 

16.     See  cases  infra  this  note. 

[a]  Wood^— (1)  Hewing  contem- 
plated by  the  provision  ''blocks  or 
sticks,  rough-hewn,  sawed,  etc.,"  Is  a 
new  shaping  and  the  ssTwing  is  some- 
thing more  than  merely  sawing  the 
blocks  or  sticks  oft  from  longer 
pieces.  U.  8.  v.  Pierce,  147  Fed.  199, 
77  CCA  425  [aff  140  Fed.  962].  (2) 
"Planed"  in  "sawed  boards  .  .  .  not 
further  manufactured  than  sawed, 
planed,  and  tongued  and  grooved," 
Includes  beading,  which  gives  the 
boards  no  new  name,  character,  or 
use.  U.  S.  v.  Myers,  5  Cust.  A.  541, 
542.  (3)  Boards  planed  and  tongued 
and  grooved  not  dutiable  as  "manu- 
factures of  wood,"  but  exempt  as 
"dressed  lumber."  U.  S.  v.  Dudley, 
174  U.  S.  670,  19  set  801,  43  L.  ed. 
1129  [afr  79  Fed.  76.  24  CCA  449] 
(leading  case).  (4)  E:nds  cut  from 
deals  or  planks,  mostly  used  for  fire- 
wood, exempt  as  firewood.  U.  S.  v. 
Saunders,  6  Cust.  A.  102.  (5)  Oun 
blocks  planed  on  two  sides  not 
"rough-hewn  or  sawed  only."  U.  S. 
V.  WindmuUer,  42  Fed.  292.  (6)  Lum- 
I>er  subjected  to  a  fireproofing  proc- 


ess increasing  its  value  but  not 
changing  Us  uses  as  sawed  lumber  Is 
still  "sawed  lumber."  Myers  v.  U. 
8.,  147  Fed.  204,  77  CCA  430  [a«E 
139  Fed.  344].  (7)  White  pine  lum- 
ber In  sticks  I?  "sawed  lumber"  and 
not  "timber  hewn,  sided,  or  squared." 
In  re  Rathbun,  88  Fed.  257.  (8) 
Cabinet  wood  sawed  lengthwise  on 
two  or  more  sides  Is  "not  further 
manufactured  than  sawed,"  and  not 
within  the  provision,  "all,  forms  of 
cabinet  wood,  in  the  log,  rough  or 
hewn  only."  Williams  v.  U.  S..  126 
Fed.  838.  (9)  Oak,  poplar,  and  ash 
not  cabinet  woods.  U.  S.  v.  Mitsui,  4 
Cust.  A.  449.  (10)  Spanish  cedar  for 
the  manufacture  of  cigar  boxes  is 
cabinet  wood.  U.  8.  v.  Owen,  4  Cust. 
A.  480.  (11)  Boxwood  sticks  in  the 
rough  for  umbrella  or  parasol  han- 
dles. U.  S.  v.  Gerdau  Co.,  6  Cust.  A. 
97;  U.  S.  V.  Benneche,  6  Cust.  A. 
92.  (12)  Sticks  for  umbrellas  having 
celluloid  handles,  hitter  chief  value, 
dutiable  as  sticks  for  umbrellas  and 
not  as  articles  in.  chief  value  of 
pyroxylin.  U.  S.  v.  Borgfeldt,  124 
Fed.  304.  (13)  Boxwood  sticks  in 
their  rough,  natural  state  used  for 
making  umbrella  handles,  which  are 
parts  of  umbrella  sticks,  free  as 
woods  not  specially  provided  for  In 
the  rough  or  not  further  advanced 
than  cut  Into  lengths  suitable  for 
sticks  for  umbrellas,  etc.  U.  S.  v. 
Benneche,  supra. 

Bwnlwo,  rattan,  and  reed  see  supra 
this  section  note  35. 

lioV)  round,  nnmannfaetnnd  tim- 
ber, and  pulp  wood  see  supra  note'  72. 

17.  See  cases  infra  this  note. 

[a]  Wood  pnlp^— (1)  "Dry  weight" 
in  the  act  of  1890  (26  St.  at  L.  598  c 
1244  schedule  L  par  416),  not  absolute 
dry  weight  after  desiccation  In  a  kiln, 
but  air-dry  weight  aS'  understood  in 
commerce.  U.  S.  v.  Perkins,  66  Fed. 
60,  13  CCA  324.  (2)  Wood  flour, 
produced  by  grinding  small  pieces  of 
wood,  is  not  wood  pulp.  Nairn  Lino- 
leum Co.  v.  U.  S..  151  Fed.  955;  Gold- 
man V.  U.  S.,  87  Fed.  193.  (3)  It  is 
dutiable  as  a  manufacture  of  wood. 
Nairn  Linoleum  Co.  v.  U.  S.,  151  Fed. 
966;  Goldman  v.  U.  S.,  supra;  Lang 
v.  IT.  S..  4  Cust.  A.  464.  (4)  What 
free  of  duty  directly  or  by  virtue  of 
favored  nation  clauses,  under  the  act 
of  July  26,  1911  (37  St.  at  L.  11  o 
3  S  2).  'which,  until  superseded  by 
the  tarirr  act  of  1913,  stood  as  a  law 
by  itself,  independently  of  the  re- 
mainder of  the  act.  D.  S.  v.  Castle, 
5  Cust.  A.  366:  Cliff  Paper  Co.  v.  U. 
S.,  4  Cust.  A.  186:  American  Bxpress 
Co.  V.  U.  a.,  4  Cust.  A.  146.  (5) 
What  not.  U.  S.  v.  Laurentide  Paper 
Co.,  5  <2ust.  A.  619;  TJ.  S.  v.  Spanish 
River  Pulp,  etc..  Mills,  5  Cust.  A.  235. 

18.  .Kwong  Yuen  Shing  v.  U.  S.. 
175  Fed.  317  ("yams"  Includes  puera- 
rla  roots) ;  U.  S.  v.  Kwong  Yuen 
Shing,  1  Cust.  A.  14  (holding  them 
dutiable  as  vegetables  In  their  nat- 
ural state). 

19.  See  cases  infra  this  note. 

[a]  AatiqaltlM,  ooUeotlon  of.— (1) 
The  statute  applied  only  to  collec- 
tions of  such  antique  articles  as  are 
commonly  recognized  to  be  suitable 
for  cabinet  collections  according  to 
the  taste  and  usage  of  collectors  of 
antiquarian  and  artistic  curiosities. 
In  re  Glaeneer,  67  Fed.  532;  Baum- 
garten  v.  Magone,  41  Fed.  770.  (2) 
Collections  of  antiquities,  under  Rev. 


St.  t  2506,  restricted  to  such  as  were 
ejusdem  generis  with  "cabinets  of 
coins,  medals."  U.  S.  v.  Sixty-five 
Terra  Cotta  Vases,  18  Fed.  508,  21 
Blatchf.  511.  (3)  Statute  has  had  the 
same  meaning  since  1846.  Sixty-five 
Terra  Cotta  Vases,  10  Fed.  880.  (4) 
The  exemption  referred  to  a  collec- 
tion which  was  such  at  the  time  of 
the  importation,  and  did  not  include 
articles  imported  singly  and  which 
were  to  become  a  part  of  a  collec- 
tion. Davis  V.  U.  S.,  77  Fed.  172,  23 
CCA  113  [aft  72  Fed.  49];  Tiffany 
V.  U.  S.,  66  Fed.  729.  But  see  Marine 
v.  Robson,  47  Fed.  34  [app  dism  146 
U.  8.  645  mem,  12  SCt  984  mem,  36 
L.  ed.  856  mem]  (where  a  portrait 
by  an  old  master  was  admitted  free 
for  addition  to  a  collection  of  similar 
paintings).  (5)  Nor  two  articles  im- 
ported together.  U.  S.  v.  Glaenzer. 
55  Fed.  642,  5  CCA  225  [rev  49  Fed. 
730].  (6)  The  test  was  not  whether 
the  articles  belonged  to  a  collection, 
or  were  bought  to  add  to  a  collc-.- 
tion,  but  whether  they  were  a  part 
of  a  collection  when  imported.  U.  S. 
V.  Glaenzer.  55  Fed.  642.  5  CCA  226 
[rev  49  Fed.  730].  (7)  Old  lace  cur- 
tains imported  at  dlfl!erent  times  as 
merchandise  not  exempt.  Baumgar- 
ten  v.  Magone,  41  Fed.  770.  (8)  A 
single  bronze  statuette  imported  for 
addition  to  a  collection  was  denied 
free  entry.  IT.  S.  v.  Glaenzer,  65  Fed. 
642,  6  CCA  225  [rev  49  Fed.  730].  (9) 
Also  an  antique  opal  imported  with 
articles  not  shown  to  be  antiquities. 
Tiffany  v.  U.  S.,  66  Fed.  729.  (10) 
And  laces  and  rugs  Imported  at  dif- 
ferent times.  Baumgarten  v.  Magone, 
41  Fed.  770.  (11)  And  painting  and 
frame.  U.  S.  v.  Gunther,  71  Fed. 
499,  18  CCA  219. 

[b]  Til*  Intsntlon  of  tlia  importer 
to  sail  a  part  or  th*  whole  of  tho  eol- 
Isotlon  after  its  irnportation  was  not 
material  under  the  act  of  1890.  God- 
win V.  U.  S..  66  Fed.  739. 

30.  See  cases  infra  this  note. 

[a]  Baparately  Importad. — (1)  The 
fact  that  a  single  vase  of  an  ac- 
knowledged collection  of  antiquities 
chanced  to  be  sent  with  a  separate 
invoice  did  not  disturb  its  character 
as  a  collection  of  antiquities.  V.  S. 
V.  Glaenzer,  66  Fed.  642.  5  CCA  225 
[rev  49  Fed.  780].  (2)  Also  an  an- 
tique oriental  rug  and  painting  owned 
by  a  third  person  but  imported  by  a 
dealer  in  antiquities  held  exempt.  In 
re  Glaenzer.  67  Fed.  532.  (3)  And 
an  Oriental  rug  purchased  with  other 
antique  rugs  and  articles  of  antique 
tapestry  but  not  imported  In  the 
same  vessel  with  the  other 'articles. 
In  re  Godwin,  46  Fed.  861. 

31.  See  cases  Infra  this  note;  and 
infra    note    22. 

[a]  Artlstio  antlanltt«»— (1)  Where 
the  sole  artistic  feature  Is  carving 
recently  applied  the  article  is  not  ex- 
empt. U.  S.  V.  Morris  European,  etc., 
Kxpress  Co.,  3  Cust.  A. -146.  (2) 
Certain  goods  held  on  the  evidence 
not  entitled  to  free  entry  as  artistic 
antiquities.  Bowles  v.  U.  S.,  4  Cust. 
A.    474. 

33.  U.  S.  V.  Shallus.  7  Cust.  A. 
314;  IT.  S.  V.  Morris  European,  etc.. 
Express  Co.,  3  CMst.  A.  146;  TT.  S.  v. 
Thomas,  3  (3u8t.  A.  142:  U.  S.  v.  W^ll- 
llams,  8  Cust.  A.  162;  Bowling  Oreen 
Storage,  etc.,  Co.  v.  U.  S..  8  Cust.  A. 
809. 

[a]       Vreavory     ragtdatloM.— ( 1 ) 
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[$53]  c.  ExiKirted  Ooods  Beimported.  The 
law  permits  the  importation  free  of  duty  of  ar- 
ticles'*  which  are  the  growth,  produce,  or  mana- 
factore  of  the  United  States,  when  returned  after 
having  been  exported  without  having  been  advanced 
in  value  or  improved  in  condition,  by  manufacture 
or  other  means.^*  Proof  of  identity  of  such  articles, 
in  oonformity  with  regulatieips  issued  by  the  sec- 
retary of  the  treasury  is,  however,  an  indispensable 
prerequisite  to  the  right  of  exemption.^'  The  burden 
of  showing  sameness  of  condition  is  upon  the  im- 
porter.^* Customs  ofiBcers  are  without  authority  to 
waive  treasury  reg^ulations  prescribed  according  to 
the  statute.*'  Foreign  goods  imported  and  exported 
are  subject  on  reimportation  to  classification  the 
same  as  though  an  original  importation,**  and  the 
inference  is  against  a  party  claiming  that  imported 


goods  are  of  American  origin.^*  The  law  in  foroe 
at  the  date  reentiy  is  sought  applies,  and  not  the 
law  at  the  time  of  exportation.*" 

[(  54]  d.  buportations  in  Interest  of  Leaminc, 
Science,  and  OccnpAtion.  Exemptions  from  duty 
have  been  made  by  congress  in  the  different  tariff 
acts,  having  in  view  the  interest  of  the  public,  'witli 
r^ard  to  science,  learning,  and  the  advancement  of 
research  generally.  In  accord  with  this  principle 
are  included :  Books  for  the  use  of  a  state  or  public 
library  or  for  educational,  etc.,  institutions;*^  books 
printed  ezeldsively  in  language  other  than  Eng- 
lish;** books  devoted  to  original  scientific  re- 
search;** books  printed  and  bound  more  than  twen- 
ty years  before  importation;**  periodicals;*'  pub- 
lications for  gratuitous  private  circulation;'*  phil- 
osophical and  scientific  apparatus,  utensils,  instru- 


Proof  showing  that  article  Is  an  an-  | 
tique  not  to  be  waived  by  collector  of 
customs.  Kronfeld  v.  U.  8.,  4  Cust. 
A.  60.  (2)  Affidavit  of  conal^nee  is 
affidavit  of  "owner."  Finman  v.  U. 
S.,  4  Cust.  A.  262.  (S)  Antique  silver- 
ware brought  in  baggage  subject  to 
regulations  of  secretary  of  the  treas- 
ury, requiring  filing  of  affidavit  at 
time  of  entry.  Martin  v.  TJ.  S.,  3 
Cust.  A.  384.  (4)  Earect  of  regula- 
tions upon  antiques  in  bonded  ware- 
bouse  after  change  of  tarlft.  Qump 
Co.   ▼.   U.   S.,   3  Cust.  A.   137. 

S3,  [a]  ^Astlal*"  InolvdM  things 
partly  or  not  at  all  manufactured  as 
well  as  those  con>pletely  manufac- 
tured. Junge  T.  Hedden,  146  U.  S. 
233,  13  set  88,  36  L..  ed.  953.  See 
also  supra  f  4  text  and  note  11. 

94.  Act  Oct.  S,  1913  (88  St.  at  L. 
1S3  i  1  par  404).  See  also  earlier 
statutes.  , 

[a]  Ohaar*  ot  ooadltlon. — (1) 
Prior  to  1883  any  change  of  condition 
precluded  free  entry.  Knight  v. 
Schell,  24  How.  (U.  S.)  B26,  16  L.  ed. 
760  (holding  that  where  barrels  sent 
empty  from  the  United  States  were 
returned  filled  with  molasses  they 
were  not  "in  the  same  condition"  as 
when  exported).  (2)  Hides  removed 
■ibroad  from  cattle  exported  alive 
from  United  States  have  been  im- 
proved in  condition.  BuschofT  v.  U. 
S..  3  Cust.  A.  1;  Buschoft  v.  U.  S.,  1 
C^ist.  A.  336.  (3)  Dredge  repaired 
abroad,  in  part  by  American  labor 
and  use  of  American  materials,  not 
free.  ,U.  8.  v.  Dunbar,  67  Fed.  783, 
14  CCA  689.  (4)  The  sale  of  a  part 
of  the  importatioh  before  its  reim- 
portation will  not  take  the  remainder 
without  the  operation  of  the  statute. 
Kidd  V.  Swart wout,  14  F.  Gas.  No. 
7,756.  (S)  Such  damage  as  results  to 
property  from  being  shipwrecked  and 
submerged,  with  the  attendant  break- 
age and  loss  of  coverings  does  not  so 
change  Its  condition  as  to  exclude 
it  from  free  entry.  The  Fdward,  12 
Fed.  508.  (6)  Qrain  bags  manufac- 
tured from  Imported  materials  free 
on  reimportation  under  law  not  Im- 
posing duty  equal  to  drawback.  Bal- 
four V.  Sullivan,  19  Fad.  578.  (7)  The 
exemption  does  not  apply  to  cattle 
which  are  exported  as  young  and 
immature  animals  far  into  the  interior  | 
of  a  foreign  country  for  the  stock- 
ing of  a  ranch,  and  returned  after 
fully  matured  and  suitable  for  mar- 
ket. U.  S.  v.  Cloete,  81  Fed. 
399.  26  CCA  452.  (8)  Addi- 
tions and  repairs  only  dutiable 
upon  reimportation  of  American  au- 
tomobiles. U.  8.  V.  Grace,  168  Fed. 
748,  92  CCA  696;  Hlllhouse  v.  U.  S., 
152  Fed.  163.  81  CCA  415  [rev  142 
Fed.  308  and  certiorari  den  208  U.  S. 
«16,  28  set  568,  52  L.  ed.  6461.  (9) 
Same  as  to  locomotive  wheels  and 
axles.  Denike  v.  U.  S.,  6  Cust.  A. 
364. 

[b]  Slstinea  q^Mta  wtthdrawn 
ttom  IMsd  under  Rev.  St.  {  3330 
which  authorises  withdrawals  for  ex- 
port without  payment  of  the  Internal 
revenue  tax,  and  forbids  the  reland- 


Ing  of  the  goods  in  the  United  States, 
cannot  be  reimported  on  payment  of 
the  original  tax  pursuant  to  {  2500. 
Flagler  v.  Klrtd,  78  Fed.  841,  24  CCA 
123   [rev  54  Fed.   867]. 

86.  See  cases  infra  this  note.  See 
also   Infra    {{    63-67. 

[a]  Pioof  of  IdMitity  (1)  fur- 
nished in  any  other  form  than  that 
prescribed  by  the  regulations  oX  the 
secretary  of  the  treasury  will  not 
entitle  the  articles  to  exemption.  U. 
S.  v.  Domlnlcl,  78  Fed.  334,  24  OCA 
116  [rev  72  Fed.  461  (leading  case); 
■Qauthler  v.  Bell,  10  P.  Cas.  No.  6,277, 

2  CincLBul;  Roberts  v.  U.  S.,  178 
Fed.  607;  U.  S.  v.  Brewer,  92  Fed. 
341.  34  CCA  880,  92  Fed.  3;.43.  34  CCA 
39il;  Brewer  v.  U.  S.,  84  Fed.  149. 
(2)  Such  regulations  must  be  pre- 
scribed after  the  passage  of  the  act, 
and  thooe  in  force  before  its  passage 
not  applicable.  Bartram  v.  U.  S.,  77 
Fed.  604  [app  dism  96  Fed.  1006 
mem,  87  CCA  666  mem].  (3)  Con- 
tinuance by  order  of  secretary  of  the 
treasury  of  regulations  under  new  act 
is  sufficient  to  make  regulation  proof 
necessary.  U.  S.  v.  Domlnlcl,  78 
Fed.  334,  24  CCA  116  [rev  72  Fed. 
46].  (4)  The  Importer  must  furbish 
certificate  of  exportation  unless 
waived  in  accordance  with  the  regu- 
lations. U.  S.  V.  Morton  B.  Smith 
Co.,  4  Cust.  A.  500;  U.  S.  v.  Goldberg, 

3  Cust.  A.  394;  Lunham  v.  U.  S.,  1 
Cust.  A.  220  [rev  den  1  Cust.  A.  320]. 
(5)  Production  after  entry  is  too  late. 
McBrlde  v.  tj.  S.,  1  Cust.  A.  293. 

ae.  Kidd  V.  Swartwout,  14  F.  Cas. 
No.   7,756. 

27.  U.  S.  V.  Saunders,  6  Chiat.  A. 
86.  Contra  Hensel  v.  U.  S.,  72  Fed. 
52  (holding  that  certificate  might  be 
filed  within  a  "short  time"  after  en- 
try). 

[a]  Walvar  psrmlttaa,  wkSB. — The 
collector  and  naval  officer  may  waive 
the  production  of  evidence  of  out- 
ward shipment  prescribed  by  art  572 
when  two  things  concur:  First,  they 
must  be  satisfied  that  the  goods  are 
of  domestic  origin;  and  second,  there 
must  be  a  showing  that  it  Is  imprac- 
ticable to  produce  such  evidence. 
Stone  V.   V.    S.,   7   Cust.   A.   439. 

28.  Ten  Cases  of  Opium,  23  F.  Cas. 
No.  13,828,  Deady  62. 

99.  Kidd  V.  Swartwout,  14  F.  (3as. 
7,756. 

30.  Bragg  v.  U.  S.,  2  Cust.  A.   22. 

31.  See  statutory  provisions. 

[a]  County  Iftw  UbrMy  tMuocUMoam, 
organized  and  maintained  under  Me. 
Rev.  Li.  c  55  which  provides  for 
the  organization  of  such  associations 
and  that  thejr  libraries  shall  be  kept 
in  rooms  In  the  courthouses  provided 
by  the  counties,  and  that  they  shall 
be  open  to  all  the  people  of  such 
counties,  and  to  the  support  of  which 
that  and  subsequent  statutes  devote 
certain  fees  and  fines  collected,  are 
state  institutions,  and  the  library  of 
each  Is  a  "state  library,"  within  the 
meaning  of  the  provision  placing  on 
the  free  list  books  imported  solely 
for  the  use  of  state  and  public  libra- 
ries.    Little  v.  U.  S.,  104  Fed.  640. 


[b]  Books  for  »  olnb  whose  social 
side  was  fully  as  prominent  as  its 
literary  or  artistic  side  not  free  of 
duty.  U.  S.  v.  Vandlver,  122  Fed. 
740. 

38.    See  cases  infra  this  note. 

[a]  Books  la  foraica  Imngumgtm^— 
(1)  Music  books  with  exclusively 
German  words  within  the  exemption. 
Flpher  v.  U.  S.,  99  Fed.  260.  (2) 
Architectural  portfolios  containing 
eighteen  or  twenty  pages  of  illustra- 
tions and  a  preface  of  fifteen  lines  in 
German  included.  Downing  v.  U. 
S.,  140  Fed.  92.  (8)  Also 
portfolios  of  two  kinds  made 
up  of  loose  sheets  not  Intended 
to  be  bound  together  ~ln  book  form, 
and  containing  respectively  nineteen 
and  twenty-four  sheets  of  pictures 
and  prints,  and  accompanied  respec- 
tively with  four  and  twelve  loose 
pages  printed  in  foreign  languages; 
each  portfolio  having  a  loose  outside 
covering  bearing  the  title  of  the 
work.  Downing  v.  U.  S.,  130  Fed. 
393.  (4)  Unbound  reproductions  of 
paintings  having  descriptive  titles  in 
Fngllsh,  French,  or  German  and  in- 
tended to  be  completed  with  a  preface 
in  English  are  not  books  printed 
chiefly  in  languages  other  than  Fng- 
lish.  Petry  Co.  v.  U.  S.,  6  Cust.  A. 
524. 

33.  See  cases 'infra  this  note. 

[a]  Books  of  oriclasl  sotantlflc  r»> 
saarck, — (1)  The  fact  that  the  author 
of  a  medical  work  quotes  largely 
from  the  writings  of  others,  and  deals 
with  the  results  of  investigations 
made  by  others,  does  not  deprive  his 
book  of  Its  character  as  one  of  "orig- 
inal scientific  research."  In  re  Hemp- 
stead, 95  Fed.  967  [afF  103  Fed.  197, 
43  CCA  178].  f2)  Printed .  sheets 
of  an  English  work  on  dnatomy,  im- 
ported unbound,  and  comprising  all 
of  the  book  except  the  first  few  pages 
which  had  been  printed  In  this  coun- 
try by  the  American  publisher,  held 
free  as  a  "scientific  book."  Macmil- 
lan  Co.  V.  U.  S.,  116  Fed.  1018.  (3) 
Unbound  sheets  of  a  scientific  work 
held  to  constitute  a  book.  Read  y. 
Certain  Merchandise.  103  Fed.  197,  48 
CCA  178    [aff  95   Fed  967]. 

34.  In  re  Boston  Book  Co.,  50  Fed. 
914  (holding  recently  rebound  books 
free). 

36.    See  cases  tnfra  this  note. 

[a]  'Vsriodloals"  (1)  Includes  pub- 
lications not  devoted  to  current 
events.  Schmidt  v.  U.  S.,  150  Fed. 
288.  (2)  A  pictorial  paper,  wholly  ' 
printed  in  Germany  and  imported  for 
use  as  a  supplement  to  a  newspaper 
In  New  Tork,  Is  a  periodical.  New 
York  Dally  News  v.  U.  8.,  65  Fed. 
493,  13  CCA  16  [rev  61  Fed.  647].  (3) 
Lilthographlc  fashion  prlnt.i,  forming 
part  of  a  monthly  fashion  periodical 
published  abroad,  and  having  a  liter- 
ary part  consisting  of  notes  upon, 
and  a  letter  concerning,  ladies'  cur- 
rent fashions.  Richards  v.  U.  S.,  91 
Fed.   516. 

36.     See  cases  infra  this  note. 

[a]  PnbUoatloiM  for  grstnitona  yci- 
vaito    cteenlatloa.— (1)     Books    pub- 
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ments,  and  preparations,"  imported  in  good  faith, 
for  the  nae  of  any  society  or  institution  incorpo- 
rated and  established  for  certain  specified  pur- 
poses,*^ subject  to  treasury  regulations  ;^°  textbooks 
used  in  schools  and  other  educational  institutions ;''° 
works  of  art,  imported  for  religious  or  benevolent 
pWposes,^^  or  otherwise  within  the  statutory  de- 
scription of  free  goods,*^  subject  to  treasury  regula- 


tions;'* articles  imported  expressly  for  the  promo- 
tion and  encouragement  of  science,  art,  or  indus- 
try;** models  of  inventions  and  of  other  improve- 
ments^ ia  the  arts;*'  patterns  for  machinery;**  pro- 
fessional books,  implements,  instruments,  and  tools- 
of  trade,  occupation,  or  employment,  in  the  actual 
possession  of  persons  at  the  time  of  arrival;*'  and. 
in  some  instances  articles  of  occupation  or  profes- 


Ilshed  by  an  individual  for  gratuitous 

?irlvate  circulation'  held  entitled  to 
ree  entry,  although  such  distribution 
was  intended  to  promote  the  sale  of 
an  article  manufactured  by  the  pub- 
lisher. Schleffelin  v.  U.  9.,  84  Fed. 
880,  28  CCA  554.  (2)  Small  samples 
of  cloth  arranged  on  cardboard  and 
folded  into  book  form  not  free  as. 
Matheson  v.  U.  S.,  99  Fed.  261.  (3) 
Books  of  dealers  in  dyes  and  chemi- 
cals to  give  away  to  dyers,  etc.,  in- 
cluded. U.  S.  V.  Badische,  8  Cust 
A.  528  (holding  also  that  "individ- 
uals" includes  partnerships  and  cor- 
porations). (4)  So  are  books  printed 
for  and  distributed  gratuitously  in 
large  numbers  by  a  steamship  line. 
U.  S.  V.  Glps,  4  Cust.  A.  468  (holding 
no  limitation  placed  upon  the  number 
of  copies),  (o)  But  not  trade  publi- 
cations for  advertising  purposes. 
Rogers  v.  U.  S.,  5  Cust.  A.  448  (re- 
stricting "publications"  to  same  sph- 
eral class  as  those  mentioned  in  pre- 
ceding clauses  of  the  act  of  1909  par 
617):  Smith  V.  U.  S.,  6  Cust.  A.  62<. 
37.  See  cases  infra  this  note, 
[a]  rhUomosihioal  aad  MleatUo  av- 
paxatns  or  prfparattoas.  (1)  "Philo- 
sophical apparatus  and  Instruments" 
held  under  .the  act  of  1888  to  be  such 
as  involve  the  illustration  of  some 
principle  of  natural  philosophy  or 
natural  science.  Manasse  v.  Spald- 
ing, 24  Fed.  86.  (2)  They  are  such 
instruments  as  are  designed  to  il- 
lustrate or  utilice  certain  laws  of 
natural  philosophy,  and  which  require 
for  their  manufacture  or  use  special 
knowledge  of  those  laws.  Fox  v. 
Cadwalader,  42  Fed.  209.  (3)  The 
test  is  whether  the  articles  are  to 
be  used  wholly  or  mainly  in  carrying 
on  observations  and  experiments  of  a 
philosophical  character,  or  wholly  or 
mainly  in  the  practice  of  the  arts  and 
professions,  and  where  an  instru- 
ment Is  much  used  for  both  pur- 
poses, preponderance  of  use  is  to 
govern  classification.  Robertson  v. 
Oelschlaeger,  137  U.  S.  486,  11  SCt 
148.  34  t>.  ed.  744.  (4)  The  provision 
should  be  liberally  construed  as  in 
the  interest  of  the  public;  "scientific" 
was  Inserted  In  the  act  of  1890  "to 
enlarge  the  category  of  favored  ar- 
ticles." Classification  held  to  de- 
pend upon  intrinsic  character  rather 
than  adaptation  to  particular  us^— 
in^rument  must  be  something  other 
than  a  mere  mechanical  tool  or  ap- 
pliance; it  must  embody  some  scien- 
tific conception.  V.  S.  v.  Presbyterian 
Hospital,  71  Fed.  866,  18  CCA  338.  (6) 
Such  articles  ns  ammeters,  voltme- 
ters, and  absolute  alcohol  were  ex- 
empt under  that  act.  In  re  Kny. 
57  Fed.  190;  U.  8.  v.  Tlce,  Treas. 
Dec.  24019.  (6)  The  word  "utensils" 
was  added  to  "apparatus"  and  "in- 
struments" in  the  act  of  1894,  and 
"scientific  Instruments"  defined  to 
be  "such  as  are  specially  designed 
for  use,  and  principally  employed,  in 
any  branch  of  science."  U.  S.  v. 
Massachusetts  General  Hospital,  100 
Fed.  932,  41  CCA  114  [a(T  95  Fed. 
978].  (7)  Surgical  scissors,  reagent 
bottles,  and  museum  or  preparation 
Jars  exempt  under  the  act  of  1897. 
Hempstead  v.  U.  S.,  122  Fed.  752. 
(8)  Iron  cylinder  containing  sul- 
phurous acid  free  with  acid  under 
the  act  of  1909  for  a  university.  U. 
S.  V.  Wyman,  2  Cust.  A.  440  (declar- 
ing the  natural  scope  of  the  words 
used  by  congress  clearly  broad 
enough  In  a  reasonably  liberal  inter- 
pretation to  include  any  collection  of 


things  employjd  as  a  means  to  the 
end  of  scientific  instruction  and  de- 
fining "scientific  apparatus,  utensils, 
instruments,  and  preparations"  to  be 
such'  as  are  used  for  Instruction  in 
the  sciences  and  for  scientific  experi- 
ments, although  adapted  to  other  use 
as  well).  (9)  Actual  use,  rather  than 
principal  use  or  intrinsic  character 
of  articles,  held  to  be  the  proper 
rule  to  govern  classification.  Accord- 
ingly scissors  for  teaching  sewing  in 
public  schools  were  exempt  under  the 
act  of  1909.  U.  S.  V.  Kastor,  «  Cust. 
A.  52.  (10)  Also  straw-sewing  ma- 
chines for  trade  schools.  U.  S.  v. 
Durbrow,  etc.,  Mfg.  Co.,  6  Cust.  A. 
65.  (11)  And  optical  instruments 
for  medical  schools  and  hospitals.  U. 
8.  v.  Rhelnboldt,   6  Cust.  A.  6«. 

.38.     See  cases  infra  this  note. 

[a]  aootsitUa  or  laatttntloM  stttltlad 
to  bMMfit, — (1)  College  of  Physicians 
and  Surgeons,  known  as  the  Medical 
School  of  Ciolumbla  College,  held 
to  be  an  institution  entitled  to  im- 
port free  of  duty  philosophical  and 
scientific  apparatus.  U.  S.  v.  Hensel, 
72  Fed.  41  (holding  microscopes  for 
use  in  chemical  laboratory  exempt 
under  the  act  of  1890  but  not  cases 
separately  imported).  (2)  A  hospital 
with  incidental  educational  features, 
such  as  the  training  df  nurses  and 
the  instruction  of  medical  students, 
not  within  the  provision  of  the  act 
of  1897.  Massachusetts  Qen.  Hospi- 
tal V.  U.  S.,  ai2  Fed.  670,  50  CCA 
417  [overr  in  etCect  U.  S.  v.  Massa- 
chusetts Gen.  Hospital,  100  Fed.  932, 
41  CCA  114  (aft  96  Fed.  973)]  (hold- 
ing surgical  instruments  dutiable). 

38.     See  infra  this  note. 

[a]  Trsaanry  ragolatioiiB. — (1) 
Requirement  of  certlfcate  of  delivery 
is  a  reasonable  regulation.  Elmer  v. 
U.  S.,  146  Fed.  144.  (2)  The  affidavit 
that  they  were  imported  by  order  of 
such  institution,  as  required  by  the 
regulations  of  the  treasury  depart- 
ment, and  not  for  sale  or  distribu- 
tion, must  be  filed  before  the  arrival 
of  such  articles.  Otherwise  they  will 
be  subjected  to  the  duties  leviable 
u^on  such  instruments. .  Elmer  v.  U. 
S.,  87  Fed.  202. 

4a  Dutton  V.  U.  S.,  6  Cust.  A. 
460  ("textbooks"  defined,  and  held 
not  to  include  "Everyman's  Library" 
of  classical  literature). 

41.     See  cases  Infra  this  note. 

[a]  Works  of  art  for  reUglous  or 
b«B«volsat  pnrposssw^d)  Paintings 
on  glass  for  a  religious  institution 
not  exempt  from  duty  under  the  act 
of  1890.  U.  S.  V.  Perry,  146  U.  8. 
71,  13  SCt  26,  36  L.  ed.  890  [rev  47 
Fed.  110].  (2)  Church  altar  and 
reredos  free  as  a  work  of  art  upon 
Importation  for  presentation  to  a 
church  designed  by  leading  American 
and  French  artists.  Morris  European, 
etc..  Express  Co.  v.  U.  S.,  86  Fed. 
964.  (3)  Stained  or  painted  glass 
windows  for  houses  of  worship, 
whether  Incorporated  or  unincorpo- 
rated, free  under  the  act  of  1913. 
Perry  v.  U.  S.,  6  Cust.  A.  201.  (4) 
Silk  banners,  embroidered  by  hand 
In  designs  specially  prepared  by  an 
artist,  made  and  imported  expressly 
for  presentation  to  an  incorporated 
church  society,  to  be  used  in  connec- 
tion with  its  service,  and  which  de- 
rive their  value  from  their  artistic 
appearance  and  not  from  the  faCt 
that  they  are  embroidered,  arc  "works 
of  art."  In  re  Hempstead,  95  Fed. 
969.  (5)  Figures  five  feet  six  Inches 
In  height,  representing  religious  sub- 


jects and  scenes  in  the  Ufa  of  the 
Saviour,  composed  of  pulVM'Ised 
stone,  cement,  plaster  of  parts,  and 
other  materials  and  colored  and  oth- 
erwise decorated,  are  casts  of  sealp- 
ture  Imported  In  good  faith  for  the 
use  of  a  society  incorporated  for  re- 
ligious purposes.  Benxiger  v.  U.  S.. 
192  U.  a.  38,  24  SCt  189,  48  U  ed. 
331.  (6)  Works  of  art  intended  for 
presentation  to  religious  societies  in- 
clude marble  altars  imported  for 
presentation  to  a  church,  which  were 
carved  by  a  professional  sculptor  and 
were  of  a  value  of  eighteen  hundred 
dollars,  tj.  B.  v.  Ecclesiastical  Art 
Works,  139  Fed.  798  raft  142  Fed. 
1038,  71  CCA  686].  (7)  A  club  to 
encourage  athletics,  and  employing  a. 
corps  of  instructors  to  that  end.  with- 
in the  statute.  U.  8.  v.  Olympic. 
Club,  6  Cust  A.  261. 

49.    See  cases  infra  this  note. 

[a]  Artistic  works. — (1)  Statues 
carved  out  of  wood  by  a  professional 
sculptor  free  as  "the  professiotml 
production  of  a  statuary  or  sculp- 
tor," although  the  design  was  pro- 
duced by  an  artist  in  the  United 
States,  u.  S.  V.  Morris  European,  etc. 
Express  Co.,  101  Fed.  111.  41  (X;A  240 
[an  94  Fed.  643].  (2)  Works  of  art  do- 
not  include  fashion  plate  drawings, 
which,  although  possesslitg  artistic 
merit,  are  for  purely  practical  and 
utilitarian  purposes.  Harper  v.  U. 
fl.,  172  Fed.,  289.  (3)  Nor  a  monu- 
ment on  which  the  only  free  sculp- 
ture is  the  cornice,  a  relief  bust,  and 
a  garland  of  flowers,  all  covering  only 
a  very  slight  area  of  the  whole  sur- 
face. Vandegrlft  v.  U.  8.,  162  Fed. 
lOOS.  (4)  A  marble  statue  Is  a 
specimen  pf  sculpture  within  "speci- 
mens or  casts  of  sculpture."  Sibbel 
V.  U.  S.,  124  Fed.  105.  (6)  "Works; 
of  art,  the  production  of  American 
artists  residing  temporarily  abroad.' 
Harper  v.  U.  S.,  172  Fed.  289,  290. 
(6)  Pen  and  ink  drawings  of  archi- 
tects held  exempt  as  works  of  Amer- 
ican artists.'  Toung  v.  Bohn,  141  Fed, 
471.  (7)  The  statute  is  to  be  lib- 
erally construed.  Bowling  Green 
Storage,  etc.,  0>.  v.  U.  8..  3  Cust.  A.. 
S09. 

43.  See  cases  Infra  this  note. 

[a]  Trsaanty  regolatloaa.— ARI- 
davlt  to  be  filed  within  time  pre- 
scribed In  administration  regulations. 
McBrlde  v.  U.  S.,  1  Cust.  A.  293.  Com- 
pare Slegman  v.  Well,  141  Fed.  491 
(proof  produced  after  entry  for  rega- 
lia); Knoedler  v.  T7.  S.,  113  Fed.  999 
(limit  to  five  years  for  admission  of 
paintings  of  artists  residing  tempo- 
rarily abroad  not  sustained). 

44.  U.  S.  V.  Boussod-Valadon  Co.. 
71  Fed.  503.  18  CCA  223  [rev  66  Fed. 
718]    (paintings  for  exhibition). 

45.  Boas  v.  IT.  S.,  128  Fed.  470. 

46.  U.  S.  V.  Hoe,  147  Fed.  201. 
77  CCA  427  [aft  141  Fed.  488,  cer- 
tiorari den  203  U.  S.  595,  27  SCt 
784,  61  L.  ed.  3331  (holding  that  term^ 
includes  molders*  patterns  used  as 
models  about  which  to  form  sand* 
molds). 

47.  See  cases  Infra  this  note. 

[a]  Professional  books,  Isstra— 
msnts,  and  tools  of  trade. — (1) 
Snakes  for  exhibition  purposes.  U.  S. 
V.  Magnon,  71  Fed.  293,  18  CCA  4.T 
[aft  66  Fed.  161].  (2)  Performinic 
horses  and  dogs  are  not  "tools  of 
trade,"  where  It  does  not  satisfac- 
torily appear  that  the  animals  were- 
in  the  actual  possession  of  the  im- 
porter at  the  lime  of  Importation. 
Barrett   v.   U.   S.,    116   Pad.    206.      (8) 
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sion  for  tmnporary  nse  only.** 

[$  55]  e.  Penoiul  and  Honsehold  Effects— (1) 
Of  Petaons  AiriTing  in  the  United  States.  The  l»w 
exempts  from  duty  wearing  apparel,  articles  of  per- 
sonal adornment,  toilet  articles,  and  similar  per- 
sonal ^eets  of  persons  arriving  in  the  United 
States,  and  it  has  been  held  that  this  provision  re- 
lates only  to  foreigners  and  not  to  American  citi- 
zens returning  from  abroad;*"  unless  the  person  is, 
in  good  faith,  making  his  home  abroad  and  is  vis- 
iting the  United  States  with  no  intention  of  re- 
maining here.'^  The  statute  further  requires  that 
such  effects,  in  order  to  be  exempt  from  duty,  shall 
be  such  as  are  necessary  and  appropriate  for  the 
wear  and  use  of  such  persons  and  are  intended  for 
such  wear  and  use,  and  shall  not  include  merchan- 
dise or  articles  intended  for  other  persons  or  for 
sale;  and  as  to  wearing  apparel  it  has  been  held 
that  it  must  be  suitable  for  the  season  of  the  year 
immediately  approaching  the  time  of  his  arrival,  in 
a  condition  to  be  worn  without  further  manufac- 
ture, and  in  such  quantity,  quality,  or  value  as  he 
is  in  the  habit  of  ordinanly  providing  himself 
with.»» 

[$56]  (2)  Of  Setnrnisg  American  Besidents. 
In  the  ease  of  residents  of  the  United  States  re- 
turning from  abroad,  all  of  their  effects  taken  by 


GIove-maklnK  machines  as  "tools  of 
trade."  In  re  Lindner,  66  Fed.  728. 
(4)  Oostumes,  properties,  and  scen- 
ery. Roaenfeld  v.  U.  S..  66  Fed.  <0S. 
13  CCA  450  [foil  Sandow  v.  U.  8.. 
64  Fed.  146].  (5)  Theatrical  prop- 
erties. Henderson  v.  V.  8.,  66  Fed. 
63,  18  CCA  '828.  (6)  Professional 
t>ooks  and  instruments  of  a  citlien 
of  the  United  States  who  for  Ave 
years  had  practiced  his  profession 
abroad  not  exempt  from  duty  upon 
his  return  as  a  person  "emigratlnK 
to  the  United  States."  Newton  v. 
U.    S.,    6   Cust.   A.    603. 

48.  U.  S.  v.  RuBselt,  84  Fed.  878, 
28  CCA  652  (theatrical  costumes,  not 
reexported  In  bonded  period). 

4».  U.  S.  V.  Bernays.  168  Fed.  792. 
86  CCA  52:  U.  S.  V.  One  Pearl  Neck- 
lace. Ill  Fed.  164,  49  CCA  287,  56 
XRA  130. 

aOL  Martin  v.  U.  S.,  1  Cust.  A. 
134  (where  the  court  said:  "We  do 
Tiot  overlook  the  Importance  and  ne- 
-cesslty  for  customs  officials  to  search 
for  external  facts  by  which  they  may 
gather  the  Intent  of  those  who  claim 
to  be  nonresident  travelers,  entitled 
to  the  exemptions  of  the  statute  un- 
der consideration,  for  doubtless  it  is 
only  by  extreme  vlsHance  that  fraud 
is  prevented").  See  also  U.  S.  v.  One 
Hundred  and  Ninety-Six  Mares,  29 
Fed.   139    (on  analogous  point). 

51.  Astor  V.  Herrltt,  111  U.  8. 
202.  4  set  413,  28  L.  ed.  401. 

[a]  A.  pecaoB  ffotaur  abroad  for  tbe 
wnpoee  of  bajrlair  uotbea,  and  not 
for  other  business  or  for  pleasure, 
was  held  not  to  be  within  the  mean- 
ing of  this  provision,  as  used  In  the 
act  of  1857,  although  he  actually 
wore  the  articles  on  his  return  home. 
Simmons'  Case.  22  F.  Cas.  No.  12,865, 
Brown  Adm.  128. 

sa.  U.  8.  V.  Hutchings.  7  Cust.  A. 
283  (holding  that  .  merchandise  or- 
-dered  by  appellee  In  a  foreign  coun- 
try from  a  foreign  country  for  de- 
livery In  a  foreign  country,  but  de- 
livered to  and  paid  for  by  appellee 
in  this  country,  was  not  "acquired 
abroad'")- 

B3.  Thompson  v,  U.  8.,  6  Cust.  A. 
341  (holding  that  a  woman  born  in 
the  United  States  and  residing  abroad 
at  the  time  of  her  marriage  to  an 
.American  residing  In  the  United 
States  is  not,  upon  her  arrival  short- 
ly after  her  husband's  return,  a  resi- 
dent of  the  United  States  returning 
from  abroad). 

S4.    U.  8.  V.  One  Trunk.  176  Fed. 


1012  [afC  192  Fed.  913,  114  (XA  863] 
(holding  that  merchandise  for  sale  is 
not  baggage);  Baone  v.  U.  8.,  4  Cust. 
A.  414  (holding  that  the  one-hundred 
dollar  exemption  applies  to  wife  of 
an  American  citizen  living  part  of 
time  abroad).   , 

[a]  SsemsUoii  of  penranal  effeota 

(1)  only  available  where  baggage  en- 
tered as  required  by  law.  Harts  v. 
U.  S.,  140  Fed.  843.  72  CCA  265  [aff 
131  Fed.  8S6];  U.  S.  v.  Sixteen  Bolts 
of  Silk.  139  Fed.  1008  mem  [aff  140 
Fed.  843,  72  CCA  256].  (2)  Where 
not  declared,  personal  effects  are  sub- 
ject to  forfeiture.  Dodge  v.  U.  S., 
131  Fed.  849,  66  (X;a  603  [Certiorari 
den  196  U.  S.  632.  25  SCt  790.  49 
L.  ed.  363].  (3)  Personal  effects  do 
not  cease  to  be  baggage  by  being  so 
worn  as  to  be  covered  by  the  pas- 
senger's dress.  U.  8.  v.  One  Pearl 
Chain,  139  Fed.  513,  71  CCA  600.  (4) 
Exemption  from  duty  of  "one  hun- 
dred dollars  in  value  of  articles  pur- 
chased abroad  b^  .  .  .  residents  of 
the  United  States,  .  .  .  upon  their  re- 
turn" made  by  the  act  of  1897  does 
not  extend  to  articles  which  are  not 
personal  effects,  and  pictures,  chairs, 
tables,  and  other  small  trinkets 
brought  In  by  an  American  resident 
are  not  within  the  paragraph.  U.  S. 
v.  Bernays,  168  Fed.  792,  86  CCA 
52.  (5)  The  regulations  governing 
the  importation  of  personal  effects 
apply  to  articles  of  great  value  as 
well  as  small.  U.  S.  v.  One  Pearl 
Chain,  139  Fed.  610  [aff  139  Fed.  513, 
71  CCA  600]. 

as.  Act  Oct.  3.  1913  (38  St.  at  L. 
163   c  16   free   Hat   par   642). 

Se.     See  cases  Infra  this  note. 

[a]  BoBsahoU  eSeeta,  etc. — (1) 
Automobiles  are  not  books,  libraries, 
furniture,  and  "similar  household  ef- 
fects" because  not  "similar"  to  li- 
braries, furniture,  etc.  U.  S.  V. 
Grace,  166  Fed.  748,  82  CCA  696 
[overr  HlUhouse  v.  U.  S.,  152  Fed. 
168,  81  CCA  416  (certiorari  den  208 
U.  S.  615,  28  SCt  668,  62  L,.  ed.  646)]. 

(2)  Under  former  statutes  which  did 
not  contain  the  word  "similar"  a  more 
liberal  practice  obtained,  and  it  was 
held  that  a  carriage  which  was  used 
abroad  by  Its  owner  and  brought  to 
this  country  for  his  own  use,  and  not 
for  another  person,  or  for  sale,  was 
included  in  "household  effects."  Ar- 
thur V.  Morgan,  112  U.  S.  495,  5  SCt 
241.  28  L.  ed.  825.  (3)  Also  family 
carriage  horses  used  as  such  abroad. 

I  Sandow    v.    U.    S.,    84    Fed.    146.      (4) 


them  out  of  the  United  States  are  exempt,  and  in 
addition  not  more  than  one  hundred  dollars'  worth 
of  articles  acquired  abroad'^  by  such  returning 
residents  ''  for  personal  or  hcrasehold  use  or  as  sou- 
venirs or  curios,  and  not  for  sale.**  The  provision 
relative  to  the  household  effects  of  residents  of  the 
United  States  returning  from  abroad  is  without 
other  limitation  than  that  they  were  taken  abroad 
by  such  residents  of  the  United  States  and  that 
their  identity  must  be  satisfactorily  established.*' 

[$  57]  (3)  Household  Effects.  The  law  spe- 
cially exempts  books,  libraries,  usual  and  reasonable 
furniture,  and  similar  household  effects**  used 
abroad  for  not  less  than  one  year.*^ 

[(68]  f.  Property  of  United  States.  While 
property  purchased  by  the  United  States  and  im- 
ported for  its  use  formerly  was  specially  exempted 
from  duty,**  the  omission  of  this  provision  from 
recent  tariff  acta  has  had  the  effect  of  making  ar- 
ticles for  the  United  States  subject  to  the  same  cus- 
toms treatment  as  merchandise  in  general.** 

[i  59]  g.  Ships  or  Vessels.  As  ships  or  ves- 
sels are  not  dutiable  eo  nomine  under  the  tariff  acts, 
and  are  not  properly  included  within  the  meaning  of 
the  terms  "articles  or  goods,"  "wares,"  and  "mer- 
chandise," it  follows  that  they  are  not  subject  to 
duty  under  the  customs  laws.*°    Sea  stores  in  rea- 

Also  automobiles.  Hlllhouse  v.  V.  8., 
152  Fed.  168,  81  CCA  415  [rev  142 
Fed.  803,  and  certiorari  den  208  U. 
S.   615,   28   SCt   662,   62  L.   ed.   646]. 

57.  Hlllhouse  v.  U.  8.,  152  Fed. 
163,  81  CCA  416  [rev  142  Fed.  303, 
and  certiorari  den  208  U.  S.  616,  28 
SCt  568.  62  L.  ed.  646]  (holding  that 
the  provision  for  household  effects 
"used  abroad  .  .  .  not  less  than  one 
year"  Is  satlsfled  If  the  periods  of 
such  use  aggregate  one  year,  even 
though  not  continuous). 

[a]  BeBfdxs  made  abxoad. — An  au- 
tomobile should  not  be  excluded  from 
Importation  free  of  duty  as  house- 
hold effects  used  abroad  more  than 
one  year,  by  reason  of  having  been 
extensively  repaired  shortly  before 
importation.  So  much  of  the  machine 
as  Is  a  new  manufacture  may  be 
assessed  with  duty;  but  the  rest,  in- 
cluding the  coat  of  overhauling,  oil- 
ing, cleaning,  readjusting,  and  regu- 
lating. Is  free  under  said  paragraph. 
Hlllhouse  V.  U.  S.,  152  Fed.  163,  81 
CCA  415  [rev  142  Fed.  303,  and  cer- 
tiorari den  208  U.  8.  616,  28  SCt  668, 
52  L.  ed.  646]. 

58.  U.  S.  V.  liut«.  26  F.  (3as.  No. 
16,644,  2  Blatchf.  383  (apparatus  for 
a  lighthouse). 


[a]     ApplioatioB  of  ml*  to  prise 

rooda^With  regard  to  goods  cap- 
tured In  war  and  falling  under  the 
statute  regulating  the  apportionment 
of  prise  goods,  it  is  held  that,  al- 
though the  statute  provides  that  prize 
goods  Imported  Into  the  United  States 
shall  pay  duties,  nevertheless  the 
moiety  belonging  to  the  United  States 
Is  exempt  from  duty,  while  that  moi- 
ety belonging  to  the  captors  is  sub- 
ject to  duty.  The  Liverpool  Hero, 
15  F.  Cas.  No.  8,405,  2  Oall.  184. 
Compare  Trees,  Dec.  19508  fully  dis- 
cussing the  matter. 

G9,     Treas.  Dec.  18213. 

[a]  ▼aaaalB  ajre  not  "em^Iojea  te 
tbe  servloe  of  tbe  gevenuBenV  which 
are  used  by  a  contractor  in  perform- 
ing a  contract  with  the  United  States 
for  the  transportation  of  coal.  Ack- 
erlind  v.  U.  S.,  240  U.  S.  531,  36  SCt 
438,  60  L.  ed.  783. 

60.     See  cases  Infra  this  note. 

[a]  Ships  Mkd  veMali^— (1)  A 
large  pleasure  yacht  purchased 
abroad  and  brought  to  this  country 
by  an  American  citizen  not  subject 
to  duty.  The  Conqueror.  166  U.  S.. 
110,  17  SCt  510,  41  L.  ed.  937.  (2) 
A  vessel  arriving  in  the  ordinary 
course    of    navigation    not    imported 
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sonable  quantity  are  also  free  of  duty."  Parts  of, 
and  equipment  for  some,  vessels  are  also  nonduti- 
able.'^  Tackle,  apparel,  and  furniture  of  a  foreign 
vessel  wrecked  upon  our  shores,  and  landed  and  sold 
separate  from  the  bull,  are  included  in  such  exemp- 
tion." 

[$  60]  h.  Bailway  Cars.  Ordinarily  cars  en- 
g^ed  in  international  transportation  are  not 
dutiable,  but  they  become  dutiable  by  use  in  domes- 
tie  transportation."* 

[$61]  L  Mamifactnr«B  in  Bond.  For  the  en- 
couragement of  various  classes  of  manufactures  it  is 
provided  that  certain  materials  may  be  imported 
in  bond,  without  payment  of  duty,  provided  they 
are  shown  to  be  employed  as  stipulated  in  the  stat- 
ute, such  as  materials  necessary  for  the  construc- 
tion, outfit,  and  equipment  of  vessels,"'  and  ores  and 

m.  OFFIOIALS  Ain) 
[$  63]  A.  Secretary  of  Treasury— 1.  Stat- 
utory Anthority.  The  collection  of  duties  and  the 
administration  and  enforcement  of  customs  laws  fall 
within  the  jurisdiction  of  the  treasury  department, 
and  the  secretary  of  the'  treasury,  as  chief  admin- 

merchandlse.  Ex  p.  Fassett,  142  U. 
S.  479,  12  set  295,  35  U  ed.  1087. 
(3)  A  racing  shell  Is  not  a  vessel 
nor  a  pleasure-boat  within  the  act  of 
1909  (36  St.  at  L,.  112  c  6  !  37). 
Thayer  v.  U.  S.,  2  Gust.  A.  626. 

[b]  SradCM,  Mid  scows  (1)  used 
in  connection  therewith,  are  "vessels" 
within  the  meaning  of  this  holding. 
The  fact  that  they  are  not  sublect 
to  all  the  regulations  and  provisions 
applicable  to  vessels  engaged  in  for- 
eign or  domestic  commerce  does  not 
affect  their  legal  status.  The  Inter- 
national, 89  Fed.  4S4,  32  CCA  258 
[aff  83  Fed.  840].  (2)  But  under 
the  statute  entitling  a  manufacture 
of  the  United  States,  after  exporta- 
tion, to  be  reimported  without  duty, 
If  returned  in  the  same  Tionditlon  as 
exported,  a  dredge  boat  without  pow- 
er of  self-propulsion,  and  incapable 
of  use  save  as  a  dredging  machine, 
is  properly  regarded  as.  a  manufac- 
ture or  machine,  and  not  a  vessel. 
U.  3.  V.  Dunbar.  67  Fed.  783,  14  CCA 
639. 

[c]  Canadian  paiUuiMnt  (1)  may 
Impose  duties  upon  foreign  shipping. 
Rex  V.  Algoma  Cent.  R.  Co.,  32  Can. 
S.  C.  277.  (2)  A  foreign-built  ship, 
dutiable  under  the  customs  tariff 
(Can.)  act  of  1897,  is  Imported  when 
it  enters  a  Canadian  port  or  harbor; 
and  the  imposition  of  the  duty  is 
not  Inconsistent  with  the  registra- 
tion sections  of  the  Merchant  Ship- 
ping Act  of  1894,  which  are  made  ap- 
plicable to  the  whole  of  the  British 
Dominions.  Algoma  Central  R.  Co. 
V.    Rex,    11903]    A.    C.    478. 

61.     See  cases  infra  this  note. 

[a]  B«a  Btoras. — (1)  c:k>rdaKe, 
raven's-duck  and  sailcloth  are  tackle, 
apparrl,  or  furniture,  and  not  sea 
stores.  U.  S.  v.  Twenty-Four  Coils 
of  Cordage,  28  F.  Cas.  No.  16,566, 
Baldw.  502.  (2)  -Nor  are  articles  of 
equipment  sea  stores.  U.  S;  v.  Twen- 
ty-Three Colls  of  Cordage,  28  F.  Cas. 
No.  16,573.  Gilp.  299  [aff  28  P.  Cas.  No. 
16.566,  Baldw.  502].  (3)  What  consti- 
tutes a  reasonable  allowance  of  sea 
stores  Is  a  question  for  customs  offi- 
cers. Ullage  Box  of  Sugar,  24  F.  Cas. 
No.  14,324.  1  Ware  355.  (4)  Under  the 
navigation  act  of -March  3,  1897  (29 
St.  at  L.  691  c  389  §  17),  permitting 
"sea  stores"  to  be  transferred  from 
one  vessel  to  another  of  the  same  line 
without  payment  of  duties,  coal  is 
not  "sea  stores";  sea  stores  are  sup- 
plies for  the  subsistence  and  accom- 
modation of  the  ship's  crew  and  pas- 
sengers. U.  S.  V.  Hawley,  160  Fed. 
734.  (5)  Cables  and  hawsers  not 
"vessel   and  cabin  stores."     U.   S.   v. 


One  Hempen  (>ible  and  One  Hempen 
Hawser,   27  F.  Cas.  No.  15,931a. 

68.  Weld  V.  Maxwell,  29  F.  Cas. 
No.  17,374,  4  Blatchf.  136  (holding 
that  it  is  necessary  that  such  equip- 
ment be  bona  fide  a  part  of  the  ves- 
seU  merely  to  be  used  as  such  is' 
not  sufficient) ;  U.  IS.  v.  Sickel,  6  Cust. 
A.  146. 

[a]  Saila,  dcglnTi  obMm,  or  an- 
ohora  (1)  are  to  be  considered  as  at- 
tached to  the  ship,  and  as  so  belong- 
ing to  the  ship  that  it  is  no  more 
necessary  to  include  .  them  In  the 
manifest  than  the  ship  itself.  U.  S. 
V.  Chain  Cable,  25  F.  Cas.  No.  14,776, 
2  Sumn.  362:  U.  S.  v.  One  Hempen. 
Cable,  27  F.  Cas.  No.  16,931a.  (2) 
But  the  cost  of  equipment  and  re- 
pairs on  American  vessels.  Incurred 
abroad  on  vessels  In  foreign  and 
coasting  trade  on  the  northern,  north- 
eastern and  northwestern  frontiers 
are  subject  to  duty.  Rev.  St.  {  3114; 
U.  S.  V.  Geo.  Hall  Coal  Co.,  134  Fed. 
1003  [aff  142  Fed.  1039,  71  CCA  6«5]. 

63.  The  Gertrude,  10  F.  Cas.  No. 
6,370,  3  Story  68. 

6«.  U.  S.  V.  Duluth,  etc..  R.  Co.,  7 
Cust.  A.  234. 

66.  Act  Oct.  3,  1913  (38  St.  at  L. 
196  c  16  S  4  pi>r  J  subs  5,  6). 

[a]  Bqaipmwrt J—  ( 1 )  A  trawl  is 
not  a  part  of  a  vessel  which  draws 
it  but  is  equipment  for  the  vessel, 
and  when  imported  for  repairs  such 
trawls  are  not  exempt  from  duty  as 
original  equipment  or  as  repair  parts 
of  vessels.  Otte  v.  U.  S.,  7  Cust.  A. 
166.  (2)  Steam  winches  are  equip- 
ment for  a  vessel.  U.  S.  v.  Sickel, 
6  Chist.  A.  146.  (3)  So  is  wireless 
apparatus.  U.  S.  v.  Kennedy,  7  Cust. 
A.  442.  (4)  A  marine  engine  is  not 
free  as  shipbuilding  materials  or  ar- 
ticles, tr.  S.  V.  Outerbridfee,  7  <3ust. 
A.    223. 

66.  Act  Aug.  6,  1909  (38  St.  at  L. 
89  e  16  {  24);  American  Smelting, 
etc.,  Co.  V.  U.  S.,  2  Cust.  A.  231  (where 
a  by-product  of  a  bonded  smelter 
was  held  to  be  type  metal  rather  than 
bullion);  In  re  Guggenheim  Smelting 
Co.,  126  Fed.  728,  61  CCA  646  (hold- 
ing, under  a  former  statute,  that  the 
provision  that  "each  day  a  quantity 
of  reflned  metal  equal  to  ninety  per 
centum  of  the  amount  of  imported 
metal  smelted  or  refined  that  day 
shall  be  set  aside,"  meant  ninety  per 
cent  of  the  pure  metal  contained  in 
the  crude  metal  as  imported,  as  de- 
termined by  assay  at  the  time  of  im- 
portation, and  not  of  the  pure  metal 
recovered  by  smelting  and  refin- 
ing). 
,     67.     In  re  Spreckels,  104  Fed.  879 


crude  metals,  for  smelting  or  refining.**  An' exemp- 
tion of  materials  imported  in  bond  for  use  in  the 
construction  or  equipment  of  vessels  to  be  employed 
in  the  foreign  trade  has  received  judicial  construc- 
tion.*' The  right  to  import  under  such  statutes  may 
not  be  abridged  by  unreasonable  customs  regula- 
tions.** 

[$  62]  j.  Imnilar  Shipments.  The  present  pol- 
icy of  congress  is  to  admit  free  of  duty  .all  goods 
from  any  of  our  insular  possessions,*'  except  that 
articles  coming  into  the  United  States  from  the 
Philippines  are  made  dutiable  at  the  regular  rates 
unless  produced  in  the  Philippines  and  shipped  di- 
rectly to  the  United  States.'"  Shipments  from 
the  United  States  into  the  Philippines  are  subject 
to  like  requirements." 

CUSTOMS  BBOEESS 

istrative  officer  of  that  department,  has  supervision 
of  the  numerous  officials  employed  an  connection 
with  collection  of  customs  duties  and  othe):  phases 
of  the  administration  of  our  tariff  laws,  in  the 
various  customs  collection  districts  of  the  country.'^ 

(vessel  engaging  in  coastwise  trade; 
worn-out  material  exempted). 

[a]  Trade  batwMa  Atlastlo  and 
Faolflc  porta  in  the  United  Slates  is 
considered  foreign  and  not  coastwise 
trade.  U.  S.  v.  Patten,  27  F.  (Jaa.  No. 
16,007,  Holmes  421. 

tb]  TUa  tKmmpUoa.  im  lutppU- 
oaU*  to  materials  used  in  the  con- 
struction of  a  vessel  built  for  a  for- 
eign government,  for  use  between 
ports  of  its  own  country.  Russell  v. 
U.  S.,  21  F.  Cas.  No.  12,164.  16 
Blatchf.  26. 

68.  U.  S.  V.  Conkey,  6  Cust,  A. 
487,  492. 

69.  Act  Oct  3,  1913  (38  St.  at  L.. 
114  c  16  t  1)  (enacting  clause,  pro- 
viding duties  on  goods  imported  from 
"foreign  countries,"  a  term  which 
does  not  Include  such  insular  posses- 
sions); Faber  v.  U.  S..  221  U.  S.  649. 
31  set  659,  65  L,.  ed.  897;  Cust. 
Reg.  (1916)  art  200;  Treas.  Dec. 
33898 

70.'  Act  Oct.  3,  1913  (88  St.  at  L. 
192  c  16  S  4  par  C). 

[a]  What  constitBtoa  a  air«et 
■htpmant  (1)  of  goods  from  the  Phil- 
ippme  Islands.  U.  S.  v.  United  Cigar 
Stores  Co.,  1  Cust.  A.  450.  (2)  Ship- 
ment from  Philippines  via  Hongkong, 
without  Intent  to  delay  shipment  at 
the  latter  port,  is  a  direct  shipment. 
Rhodes  v.  U.  S..  2  Cust.  A.  100. 

71.  Philippine  Tariff  Act  Aug.  S. 
1909  (36  St.  at  L.  172  c  8  {  11);  Act 
Oct.  3.  1913  (38  St.  at  JL.  114  c  16 
enacting  cl.). 

[a]  BUpnoiito  Into  PltlllppiiLs 
Islabds.  —  (1)  cnassiflcations  under 
Philippine  customs  tariffs.  Gsell  v. 
Insular  Collector  of  Customs,  24  Phil- 
ippine 369  [writ  of  error  dism  239  U. 
S.  93,  36  set  39.  60  L.  ed.  163]  (clas- 
sification relating  to  wool).  (2)  E^x- 
emptlon  of  articles  the  growth,  prod- 
uct, or  manufacture  of  the  United 
States  and  its  possessions  see  Castle 
V.  McCoy,  21  Philippine  300  (articles 
held  not  to  come  within  the  scope  of 
exemption).  (3)  Power  of  president 
to  Impose  customs  duties.  Govern- 
ment V.  Standard  Oil  Co.,  20  Philip- 
pine 30.  (4)  Ratification  by  congress 
of  act  of  president  or  of  military  au- 
thorities in  imposing  customs  duties. 
Government  v.  Standard  Oil  Co.,  20 
Philippine  30.  (5)  Articles  manufac- 
tured in  bond  under  the  United  States 
tariff  law  are  not  entitled  to  free 
entry  under  the  Philippine  tariff  law. 
Uy  Chaco  v.  In:sular  Collector  of  Cus- 
toms, 24  Philippine  648. 

78.  U.  S.  V.  Ballin,  144  U.  S.  1,  10. 
12  set  607.  36  L.  ed.  321  [rev  46  Fed. 
.170]. 


For  later  oaau,  developmenta  and  ohaaffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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The  statutes  specifically  authorize  him  to  superin- 
tend these  matters  as  he  shall  judge  best,'*  and  to 
appoint  deputy  collectors  and  other  customs  oflScers 
at  the  various  ports  and  subports/*  usually  on  the 
nomination  of  the  chief  local  ofiBcersJ"  It  is  well 
known  that  the  secretary  usually  acts  in  customs 
matters  through  the  local  assessing  officers,'*  and  it 
is  the  statutory  duty  of  all  officers  of  the  customs 
to  execute  and  cany  into  effect  all  instructions  of 
the  secretary  relative  to  execution  of  the  revenue 
laws/'  If  any  difficulty  shall  arise  as  to  the  true 
construction  or  meaning  of  any  part  of  the  revenue 
laws,  the  decision  of  the  secretary  is  by  law  made 
conclusive  and  binding  upon  all  officers  of  the  cus- 
tomsj*  Where  the  secretary  is  authorized  to  ascer- 
tain the  amount  of  any  bounty  or  griint  allowed  by 
a  foreign  country  on  exported  merchandise,  his  de- 
cision as  to  amount  may  not  be  reviewed  by  the 
courts,  except  that,  where  the  question  depends  upon 
the  construction  of  the  laws  of  such  country  and  is 
therefore  a  judicial  one,  while  it  is  to  be  decided 
primarily  by  the  secretary,  his  decision  is  review- 
able.'" The  courts  have  declared  it  to  be  no  vio- 
lation of  the  constitution  for  congress  to  vest  in  the 
secretary  of  the  treasury  power  to  fix  by  r^:ulation 
the  standard  of  teas  that  may  be  imported.***  It  is 
made  solely  his  function  to  refund  excessive  customs 
duties,**  and  in  directing  reliquidation  on  the  basis 
of  a  different  value  for-  foreign  coins  than  is  de- 
clared by  the  director  of  the  mint,*  his  action,  if  in 
accordance  with  the  statute,*'  is  conclusive.** 

[$64]  2.  Limitatioiu..  In  the  discharge  of  his 
duties  the  secretary  of  the  treasury  acts  semi- 
jndicially  and  is  entitled  to  the  opinion  of  the  at- 
torney-general.**    No  ruling  by  the  secretary  giv- 


ing construction  to  any  law  imposing  customs  duties 
may  be  reversed  or  modified  adversely  to  the  United 
States  by  the  same  or  a  sueceedii^  secretary,  ex- 
cept .in  concurrence  with  an  opinion  of  the  attor- 
ney-general or  a  court  decision  conflicting  with  such 
ruling;**  but  he  is  under  no  such  limitation  relative 
to  rulings  adverse  to  importers.**  Such  rulings, 
however,  while  binding  upon  collectors  of  customs 
and  others  whose  duty  it  is  to  execute  them,*'  are 
not  conclusive  as  to  third  persons,  and  the  action  of 
the  collector  based  thereon  is  open  to  judicial  re- 
view.** In  the  course  of  judicial  review,  the  rulings 
of  the  secretary,  while  they  do  not  have  the  effect 
of  binding  precedents  or  the  authority  of  judicial 
tribunals,  are  yet  entitled  to  consideration  and 
should  be  duly  weighed  by  the  courts,**  and  authen- 
tic reports  of  the  determinations  of  the  secretary 
are  entitled  to  some  weight  as  evidence  upon  dis- 
puted questions  which  appertain  to  his  functions.*" 
Without  some  grave  public  ground  beyond  a  mere 
difference  of  opinion,  the  secretary  of  the  treasury 
should  not  remove  a  reappraising  official  and  thus 
attempt  to  change  the  award  about  to  be  made;*' 
and  where  a  collector  is  vested  by  law  with  exclu- 
sive power  to  perform  an  act,  his  discretion  can- 
not be  controlled  by  the  secretary  of  the  treasury.** 
Nor,  where  the  right  to  appeal  from  a  ruling  ad- 
verse to  the  government  is  given  to  both  the  sec- 
retary and  the. collector,  is  the  latter  bound  by  the 
viewp  of  the  former  as  to  whether  the  appeal  should 
be  taken.®^  The  system  of  assessments  established 
by  congress  cannot  be  altered  by  order  of  the  sec- 
retary of  the  treasury  because  of  supposed  defects 
in  its  workings;**  and  if  a  collector  attempts  to 
execute  unlawful  instructions  issued  by  the  treasury 


73.  Rev.  St.  SS  248.  249. 
Tttuiuj    i*rnlatloiia  see  infra   Si 

S6-67. 

74.  Rev.  St.  S:  2621,  2630-2632; 
Act  Febp.  6,  1907  (34  St.  at  L.  880  c 
471.);  Johnston  v.  U.  S.,  37  Ct.  CI. 
30!). 

75.  CuBt.  Reg.  (1915)  art  1144. 

76.  Bowling  Green  Storage,  etc., 
Co.  V.  V.  S.,  S  Gust.  A.  309. 

77.  Rev.  St.  2652;  Act  Febr.  «, 
1907   (34  St.  at  L.  880  c  471). 

[a]  Sli*  antliorlty  of  the  secretary 
of  the  treasury,  the  chief  adminis- 
trative officer  of  hla  department,  to 
give  directions  and  Instructions  to 
the  collectors  of  the  various  ports  Is 
well  settled. .  Hawley  v.  U.  S.,  3  Gust. 
A.   456    (construing  Rev.   St.   S    2652). 

[b]  TzMunixy  daclatona;  Jadldal 
notlo*. — The  rulings  of  the  secretary 
of  the  treasury,  which  are  found  In  a 
aeries  of  rejjorts  known  as  treasury 
decisions,  will  be  taken  judicial  no- 
tice of  by  the  courts.  Hastings  v. 
Heiiold.  184  Fed.  759;  Domlnicl  v.  U. 
S.,  72  Fed.  46  [rev  on  other  grounds 
78  Fed.  334,  24  GCA  1161. 

[c]  Vo  form  for  dsouloiui  of  the 
secretary  of  the  treasury,  is  pre- 
scribed by  law,  and  they  may  be  ren- 
dered in  writing  or  orally.  5  Op. 
Atty.-Oen.  p  664. 

78.  Rev.  St.  i  2652. 

[a]  Bach  InalrucUoM  are  binding 
opon  tlia  raco«raors  of  ths  ■•cretarj 
until  reversed  by  judicial  decision, 
but  review  by  the  supreme  court  may 
not  be  secured  by  an  original  bill  for 
mandamus  filed  in  that  court  by  a 
i-tate  which  as  a  producer  happens  to 
t>e  intarested  In  the  tariff  on  sugar. 
Louisiana  v.  McAdoo,  234  U.  S.  627, 
34  set  938,  58  L.  ed.  1506. 

79.  Franklin  Sugar  Refining  Co.  v. 
U.  S.,  178  Fed.  747;  Downs  v.  V.  S., 
US  Fed.  144,  61  CCA  100  [aff  187  TJ. 
S.  496,  23  set  222.  47  L.  ed.  275]. 

[a]  Oonlllotliiar  d*clar»tlonB.  — 
Where  a  published  declaration  by  the 
seoretary  of  the  treasury  as  to  the 
amount  of  sugar  bounty  was  followed 


by  another  declaration,  but  there  was 
nothing  to  indicate  that  the  latter 
was  Issued  for  the  purpose  of  cor- 
recting the  former,  evidence  Is  not 
admissible  to  show  that  the  former 
was  wrong.  The  Importer's  only 
remedy  is  by  appeal  to  the  secretary 
himself.  Franklin  Sugar  Refining 
Go.  V.  U.  S.  178  Fed.  743. 

OOTULtarvaiUiig'  dntUa  see  supra 
{  7. 

SO.  Buttfield  V.  Bidwell,  94  Fed. 
126.  127  "raff  96  Fed.  328];  Cruik- 
shank  v.  Bidwell.  86  Fed.  7  (holding 
that  such  a  "statute  is  in  entire  har- 
mony with  the  drift  of  recent  legis- 
lation, which,  to  a  continually  in- 
creasing extent,  relegates  to  govern- 
mental determination  and  control 
matters  which  have  always  hereto- 
fore, in  this  country,  at  least,  been 
left  to  the  disposition  of  the  indi- 
vidual citizen,  or  to  the  operation  of 
natural  Jaws"). 

81.  Act  June  10.  1890  (26  St.  at  L. 
140  c  407  i  24). 

[a]  BaJolBUir  rafnitd  of  dntlM.— 
A  suit  does  not  lie  to  restrain  a  col- 
lector of  customs  from  disposing  of 
such  refunds.  Joannidis  v.  Loeb, 
191  Fed    93 

83.  Act  Aug.  27.  1894  (28  St.  at 
L.  652  c  349  {  25). 

88.  U.  S.  V.  Whltridge,  197  U.  S. 
136.  25  set  406,  49  L.  ed.  696;  Klumpp 
V.  Thomas,  162  Fed.  853,  89  CCA  543 
[certiorari  den  212  U.  S.  679,  29  SCt 
688,  53  L.  ed.  659]  (holding  that,  if  a 
decision  Is  made  as  to  the  metal 
value  of ,  a  foreign  coin  under  the 
law  authorizing  the  sacretary  to  pro- 
claim such  value,  "we  may  assume 
that  it  would  not  be  open  to  re- 
view"). 

84.  Louisiana  v.  McAdoo,  234  U. 
S.  627,  34  SCt  938,  58   L.  ed.  1506. 

85.  Act  March  3,  1876  (18  St.  at 
I..  469  c  136  S  2). 

86.  TJ.   S.   V.   Cobb,    11   Fed.   76. 

[a]  Xlght  to  rvrers*  former  ml- 
lags.— The  secretary  has  an  undoubt- 
ed  right,   upon    seeing   the   error   of 


former  rulings,  to  change  the  same, 
and  cause  duty  to  be  assessed  on 
merchandise  which  was  first  held  to 
be  exempt  from  duty.  U.  S.  v.  Cobb, 
11  Fed.  76. 

87.  Greely  v.  Thompson,  10  How. 
(U.  S.)  225,  234,  13  L.  ed.  397  (de- 
claring that  "as  between  the  custom- 
house officers  and  the  Department, 
the  latter  must  by  law  control  the 
course  of  proceedings  .  .  .  yet,  as 
between  them  and  the  importer,  .  .  . 
the  legality  of  all  their  doings  may 
be  revised  in  the  judicial  tribunals"). 

88.  Greely  v.  Thompson,  10  How. 
(U.  S.)  225.  13  L.  ed.  397;  Bend  v. 
Hoyt,  IS  Pet.  (U.  S.)  263,  10  L.  ed. 
154;  Tracy  v.  Swartwout,  10  Pet.  (U. 
S.)  80,  9  L.  ed.  364;  U.  8.  v.  Beebe, 
117  Fed.  670  [afT  122  Fed.  762,  68 
CCA  662]. 

89.  Marriott  v.  Brune,  9  How. 
(U.  S.)   619,   13  I.,  ed.  282. 

[a]  Wevlii  la  Jadldal  prooMd- 
liurs. — The  orders  as  well  as  the 
opinions  of  the  head  of  the  treasury 
department,  expressed  In  either  let- 
ters or  circulars,  are  entitled  to  much 
respect  and  should  be  duly  weighed 
by  the  courts;  but  it  is  the  laws  that 
are  to  govern  rather  than  depart- 
mental opinions  of  them,  and  Import- 
ers In  case  of  doubt  are  entitled  to 
have  their  right  settled  by  the  Judi- 
cial exposition  of  those  laws  rather 
than  by  the  views  of  the  department. 
Greely  v.  Thomoson,  10  How.  (U.  S.) 
225,  IS  L.  ed.  397. 

[b]  Vpoa  the  qoastioa  of  bonad- 
aiMi  of  oollectlon  dlatrlota,  the  acts 
and  decisions  of  the  secretary  of  the 
treasury  are  not  binding  upon  the 
courts  unless  made  so  by  statute. 
U.  S.  V.  McNelly,  28  Fed.  609. 

90.  Du  Pelrat  v.  Wolfe,  29  N.  T. 
436. 

91.  Greely  v.  Thompson,  10  How. 
(IT.  S.)  225,  13  li.  ed.  397. 

99.     U.  S.  v.   Loeb.  99  Fed.   723. 
98.     In  re  -Wise.   73  Fed.   183. 
94.     Bruhl  v.  V7ilson,  123  Fed.  957. 
ta]     rvwvt  to  order  th*  oolleotma 
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department,  as  to  dlBposition  of  merchandise,  he 
may  be  restnined  by  the  courtB."  The  secretary's 
authority  over  customs  ofScers  does  not  extend  to 
the  board  of  general  appraisers  which,  in  the  exer- 
cise of  its  jurisdiction  over  controversies  between 
the  government  and  the  importer,  is  an  indepen- 
dent tribunal." 

[$65]  S.  Begnlations  and  Instructions— a.  In 
OemeraL  The  law  imposes  upon  the  secretary  of 
the  treasury  the  duty  of  issuing  instructions  and 
regulations  to  customs  officers;'^  and  it  is  held  that 
a  distinction  between  "instructions"  and  "regula- 
tions" is  inherent  in  the  nature  of  the  two  things, 
an  instruction  being  a  direction  to  govern  the  con- 
duct of  a  particular  ofiScer  to  whom  it  is  addressed, 
while  a  regulation  affects  a  class  of  officers.^^  The 
courts  also  make  a  distinction  between  regulations 
issued  under  the  general  authority  of  the  secretary, 
which  are  merely  regulative  of  the  method  of  im- 
porting merchandise,  and-  regulations  issued  under 
special  statutory  authority  vesting  in  him  power  to 
prescribe  some  mode  of  proof  as  to  the  character  of 
the  merchandise.  In  the  former  case  compliance 
with  the  r^ulations  is  not  a  condition  precedent  to 
the  exercise  of  the  importer's  right  to  a  particular' 
tariff  classification  ;"•  but  in  the  latter  the  privilege 
extended  to  the  importer  upon  compliance  with  the 
mode  of  proof  prescribed  by  the  secretary  consti- 
tutes an  exception  to  the  general  rule  and  must, 


in  order  to  be  enjoyed,  be  subject  to  observance 
of  the  conditions  precedent  thus  established.'  But 
where  the  mode  of  proof  prescribed  by  regulation  i» 
invalid,  it  is  not  only  permissible  for  the  importers 
to  make  such  proof  in  some  other  manner  but  it 
is  incumbent  upon  them  to  establish  by  compe- 
tent evidence  that  the  merchandise  meets  the  stat- 
utory description.^  Failure  to  prescribe  regulations 
authorized  by  law  for  any  particular  class  of  mer- 
chandise does  not  justify  an  importer  in  importing 
that  kind  of  merchandise  according  to  his  own  con- 
venience, .independently  of  the  requirements  of 
law.'  It  is  held  that  regulations  made  under  one 
law  are  operative  under  a  later  law,*  and  may 
legally  be  kept  in  force  under  a  succeeding  act  by 
adopting  and  continuing  to  enforce  them.'  Mer- 
chandise imported  and  placed  in  bond  prior  to  is- 
suance of  regulations  is  subject  to  such  regulations 
when  withdrawn  from  bond  subsequently  to  their 
issuance." 

[$  66]  b.  Limitations.  The  first  requisite  of  a 
regulation  is  that  the  rules  prescribed  shall  not  con- 
fiict  with  existing  laws.'  It  must  be  regulative  and 
not  prohibitive.^  The  secretary  has  no  right  to 
make  regulations  the  effect  of  which  would  be  to 
alter  or  to  amend  the  law,"  or  to  impose  duties  or 
other  burdens  not  authorized  by  statute,"*  or  to 
change  the  law  as  to  the  competency  of  evidence," 
or  which  are  unreasonable  or  impossible  of  com- 


to  dlao1)a7  th*  poatUve  laqnlmunt 
of  an  nnxcpemled  aet  of  congress,  be- 
cause later  legislation  in  his  opinion 
has  rendered  the  act  unnecessary, 
may  well  be'  doubted.  Foster  v. 
Peaslee,  9  P.  Case  No.   4,979. 

95.  Bruhl  v.  Wilson,  123  Fed.  957 
(holding  that  the  collector  at  the 
port  of  entry  of  imported  goods  is 
made  by  law  the  custodian  of  such 
goods  until  the  payment  of  the  duties 
thereon,  and  his  duty  as  such  cus- 
todian is  to  be  performed  within  his 
own  district;  his  duties  are  pre- 
scribed by  statute,  and  an  order  from 
the  treasury  department  instructing 
him  to  send  or  to  remove  the  goods 
out  of  his  district  "for  submission 
to  trade  experts"  is  without  legal  au- 
thority and  will  not  Justify  a  re- 
moval of  the  goods  from  the  col- 
lector's district). 

96.  Stone  v.  Whitrldge,  129  Fed. 
S3,  64  CCA  47  [rev  on  other  grounds 
197  U.  a.  136.  26  set  406,  49  L.  ed. 
6961. 

97.  Rev.   St.   i   251. 

M(.  Landram  v.  U.  S,  16  Ct  CI. 
74. 

99.  U.  S.  v.  Morris  European,  etc.. 
Express  Co.,  3  Cust.  A.  146;  Morrill 
v.  Jones.  106  U.  S.  466,  1  SCt  42S.  27 
L.  ed.  267;  U.  S.  v.  Ooods^l,  91  Fed. 
519.  33  CCA  661;  U.  S.  v.  Domlnlol, 
78  Fed.  334,  24  CCA  116;  Anglo-Cal- 
Ifornla  Bank  v.  Secretary  of  Treas- 
ury, 76  Fed.  742,  22  CCA  527  [app 
dlam  175  U.  S.  37,  20  SCt  19.  44  L.  ed. 
64];  Pascal  v.  Sullivan,  21  Fed.  496; 
Balfour  v.  Sullivan,  17  Fed.  231,  S 
Sawy.  648;  Matter  of  Goodsell, 
Treas.  Dec.  18078  (containing  able 
discussion  of  authorities). 

1.  Roberts  v.  U.  S.,  178  Fed.  607; 
U.  S.  v.  Conkey.  6  Cust.  A.  492;  U.  S. 
v.  Conkey,  6  Cust.  A.  487.  490:  Kron- 
feld  v.  U.  S.,  4  Cust.  A.  60;  U.  S.  v. 
Morris  European,  etc..  Express  Co., 
3  Cust.  A.  146. 

[a]  niustratton. — ^Where  exemp- 
tions have  been  expressly  granted 
upon  the  condition  of  producing  such 
proof  of  Identity  as  may  be  pre- 
scribed by  the  secretary  of  the  treas- 
ury, such  regulations,  when  reason- 
able, become  conditions  precedent  to 
the  right  to  such  exemption.  U.  S.  v. 
Rettig,  2  Cust.  A.  637. 

[b]  MugjUaltlont    am    to    tlm*    of 


proof.— Where  It  Is  prescribed  by 
regulation  as  to  proof  of  character 
of  Imported  merchandise  that  such 
proof  must  be  made  "upon  the  filing 
with'  the  entry  of  an  aflidavit,"  this 
step  must  be  taken  at  the  time  when 
entry  Is  made  at  the  customhouse; 
filing  after  liquidation  of  the  entry  Is 
too  late.  Gump  Co.  v.  U.  S.,  8  Cust. 
A.  137;  U.  S.  V.  Rettig,  2  Cust.  A. 
537;  McBrlde  v.  U.  S.,  1  Cust.  A.  293. 

a.  U.  S.  v.  Conkey,  6  Cust.  A.  487, 
491  (holding  that  the  importer  Is  not 
relieved  from  the  obligation  by  the 
fact  that  the  Invalidity  of  a  regula- 
tion made  It  unnecessary  to  provide 
the  special  and  particular  kind  of 
evidence    therein    prescribed). 

3.  U.  S.  v.  Fifty  Waltham  Watch 
Movements,  139  Fed.  291. 

4>  Aldridge  v.  Williams,  3  How. 
(U.  S.)  9,  11  L.  ed.  469. 

5.  U.  S.  V.  Fifty  Waltham  Watch 
Movements,  139  Fed.   291. 

6.  Gump  Co.  v.  U.  S.,  8  Cust.  A. 
1»7. 

7.  Vandegrlft  v.  U.  S.,  3  Cust.  A. 
198;  Ullman  v.  U.  S.,  1  Cust.  A.  61. 

[a]  Bagulatloiia  oonfliotlng'  wm 
law. — (1)  Where  the  rate  of  duty  on 
olive  oil  In  tins  depended  upon 
whether  the  tins  contained  less  than 
five  gallons,  a  regulation  allowing  an 
outage  of  one  per  cent,  so  that  tins 
not  falling  short  of  five  gallons  by 
more  than  that  percentage  should  be 
treated  as  containing  five  gallons  and 
therefore  subject  to  a  lower  rate  of 
duty  per  gallon.  Is  invalid  as  alter- 
ing or  amending  the  statute.  U.  S. 
v.  Younglove  Grocery  Co.,  6  Cust.  A. 
377.  (2)  A  regulation  limiting  the 
statutory  method  of  proof  as  to  the 
amount  of  decay  in  imported  fruit  Is 
Invalid.  Vandegrlft  v.  U.  S.,  3  Cust. 
A.  198.  (3)  Instructions  issued  by 
the  treasury  department  adopting 
for  oustoms  purposes  what  Is  known 
as  the  "wet  process"  of  assaying, 
which  shows  the  actual  quantity  of 
lead  In  an  ore,  making  no  allowance 
for  loss  In  smelting,  require  the  pay- 
ment of  a  higher  duty  than  Is  con- 
templated by  the  tariff  act,  and  are 
illegal.  In  re  Puget  Sound  Reduc- 
tion Co.,  96  Fed.  90.  (4)  Tea  regula- 
tions which  prescribe  a  test  that  may 
result  in  the  rejection  of  tea  which 
Is  not  inferior  to  the  statutory  stand- 


ards are  Inconsistent  with  law. 
Macy  v.  Browne,  224  Fed.  359,  liO 
CCA  46.  (6)  The  arbitrary  fixing  of 
five  years  as  the  limit  of  time  for 
which  an  American  artist's  residence 
abroad  may  be  said  to  be  "tempo- 
rary" within  the  meaning  of  the  law 
Is  Illegal.  Knoedler  v.  U.  S.,  113 
Fed.  909. 

[b]  AiUtnuT  Ohole*  of  ■levM<— 
Where  the  duty  upon  rice  depended 
upon  whether  it  would  pass  through 
"a  sieve  known  commercially  as  No. 
12  wire  sieve,"  and  there  were  sev- 
eral kinds  of  sieves  so  known,  It  wa^ 
legal  for  the  secretary  to  prescribe 
the  exclusive  use  of  one  of  these 
sieves,  although  It  was  not  the  one 
most  favorable  to  the  Importers.  Se- 
attle Brewing,  etc.,  Co.  v.  U.  S.,  17S 
Fed.  125;  Wakem  v.  U.  S.,  147  Fed. 
874. 

8.  IT.  S.  V.  Conkey,  6  Cust.  A.  487. 
490;  U.  S.  V.  Morris  European,  etc.. 
Express  Co.,  3  Cust.  A.  146,  149. 

9.  Morrill  v.  Jones,  106  U.  S.  46S. 
1  SCt  423.  27  L.  ed.  267;  Tracy  v. 
Swartwout.  10  Pet.  (U.  S.)  80,  9  L 
ed.  354;  Bruhl  v.  Wilson,  123  Fed. 
957;  U.  S.  v.  Beebe.  103  Fed.  785  [all 
106  Fed.  75.  45  CCA  230];  In  re  Pu- 
get Sound  Reduction  Co.,  96  Fed.  90: 
Pascal  v.  Sullivan.  21  Fed.  496;  I,'. 
S.  v.  Leng,  18  Fed.  15;  Maillard  v. 
Lawrence,  16  F.  Cas.  No.  8.972,.  S 
Blatchf.  378;  Morlot  v.  Lawrence,  17 
F.  Cas.  No.  9,816,  3  Blatchf.  122. 

10.  Walte  v.  Macy,  246  U.  S.  606: 
Siegfried  v.  Phelps,  40  Fed.  S60 
[rev  on  other  grounds  142  U.  S 
602.  12  set' 391.  35  L.  ed.  1128J;  Bal- 
four V.  Sullivan.  19  Fed.  678;  (Jray  v. 
Lawrence,  10  F.  C:as.  No.  5,722.  i 
Blatchf.  117. 

11.  Pascal  V.  Sullivan,  21  Fed. 
496. 

"If  a  mode  of  proof  Is  prescribed 
by  the  terms  of  the  law,  or  by  lt« 
fair  interpretation,  no  other  than  the 
statutory  evidence  can  be  admitted." 
Dutllh  V.  Maxwell,  8  F.  Cas.  No. 
4,207.  2  Blatchf.  641,  643. 

[a]  Btatntozy  moAM  «f  proof  aur 
not  b«  altmraA  either  favorably  or  un- 
favorably to  the  government  and 
where  a  statute  defines  precisely  the 
proof  that  shall  be  submitted  as  to 
the  Identity  and  quantity  of  Import- 
ed  fruit  condemned  by  local  health 
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pliance.'* 

[$67]  e.  Effect.  The  regulations  issued  by 
the  secretary,  if  reasonable,'*  and  fairly  within  the 
scope  and  purpose  of  the  statute  authorizing  such 
regulations,  have  the  force  of  law,'*  and  are  not  to 
be  waived  by  customs  ofBcers  '*  or  to  be  followed 
at  discretion,  but  are  uniform  in  their  applicfition 
and  binding  alike  on  importers  and  treasury  of- 
ficials," although  some  are  merely  directory  and 
need  not  be  strictly  followed."  But  where  a  statute 
provides  that  proof  of  the  character  of  an  impor- 
tation shall  be  made  in  compliance  with  treasury 
regulations,  the  customs  officials  nevertheless  may 
disregard  evidence  produced  by  the  importer  in  ac- 
cordance with  such  regulations,  when  satisfied  that 
it  does  not  show  the  true  facts,  it  being  held  that 
in  such  cases  the  statute  haa  not,  so  far  as  the  gov- 
ernment is  concerned,  imposed  an  exclusive  mode  of 
proof,  and  does  not  prevent  an  independent  official 
investigation  of  the  matter.}*  It  has  been  held  that 
where  congress  makes  penal  the  violation  of  a  treas- 
ury regulation,  such  regulation  may  form  the  basis 
of  a  criminal  prosecution,  although  not  so  if  the 
penal  provisions  can  be  found  only  in  the  regulation 
itself." 

[i  68]    B.    Aasistant  Secretaries  of  the  Treaa- 

ofncars,  treasury  reffulatlons  limiting 
the  character  of  proof  and  either  ez- 
tendlnr  or  shortening  the  time  of 
complyinK  with  the  law  Is  beyond  the 
words  of  the  statute  and  Invalid. 
Laurlcella  v.  U.  S.,  4  Cust.  A.  253. 

la.  U.  S.  V.  Brewer,  92  Fed.  343,  34 
CCA  890:  U.  S.  v.  Dominlcl.  78  Fed. 
334.  24  CCA  116;  U.  S.  v.  Conkey,  « 
Cust.  A.  487. 

[a]  A  xafolatloB  la  miMMoaaMe 
•nd  thfitof  invkUd  which  pre- 
scribes that  in  order  to  show  that  Im- 
portations conform  to  the  statutory 
description  the  importer  shall  pro- 
duce the  affldavits  of  persons  over 
whom  he  has  no  control.  U.  8.  T. 
Conkey.   6  Cust.  A.  487. 

13.  Campbell  v.  U.  S.,  107  U.  S. 
407,  2  set  759,  27  I.,  ed.  592;  Pascal 
V.  Sullivan,  21  Fed.  496.  See  also 
supra  i  66. 

[a]  A  T9gvJtMxm  Is  taaaoBabl*  (1) 
which  prescribes  concerning  proof  of 
age  -of  antique  articles  that  the  af- 
fidavit of  the  ultimate  consignee  and 
a  declaration  of  the  foreign  shipper 
shall  be  Hied..  Martin  v.  U.  S.,  3 
Oust.  A.  384.  (2)  It  is  reasonable  to 
prescribe  that  proof  should  be  pro- 
duced of  the  registry  of  the  grand- 
sires  and  grandams  of  pure-bred  an- 
imals imported  for  breeding  pur- 
poses. Borden  v.  U.  S.,  132  Fed.  205. 
(3)  Regulations  for  free  entry  of  re- 
turned American  goods,  which  re- 
quired a  certificate  of  prior  exporta- 
tion, or  waiver  of  the  same  by  the 
collector,  are  reasonable  and  lawful. 
U.  8.  V.  Goldberg,  3  Cust.  A.  394; 
Lunham  v.  U.  S.,  1  Cust.  A.  220.  (4) 
It  is  reasonable  for  a  treasury  regu- 
lation to  require  that  proof  of  ex- 
portation from  the  United  States 
should  be  filed  at  time  of  entry  of 
American  goods  returned.  U.  S.  v. 
RettiK,  2  Cust.  A.  637.  (5)  Regula- 
tions as  to  the  Identity  of  returned 
American  goods  which  require  proof 
of  outward  shipment,  or  satisfactory 
evidence  of  In  practicability  of  such 

?roof  are  reasonable.  '  Stone  v.  U.  S., 
Cust.  A.  439.  (6)  A  regulation  for- 
bidding the  Inspection  of  custom- 
house books  and  papers  except  on 
written  application  to  the  collector.  If 
Intended  to  provide  an  orderly  mode 
for  the  exercise  of  the  right  of  ac- 
cess by  the  Importer,  would  be  rea- 
sonable and  fair;  but  such  regula- 
tion would  be  unreasonable  and  void 
if  construed  to  deny  all  access  by  the 
Importer.  Nor  would  such  regula- 
tions make  It  unlawful  for  the  col- 
lector to  produce  such  books  and  pa- 
pers in-  court  at  the  request  of  the 


district  attorney.  V.  8.  v.  Hutton,  26 
F.  Cas.  No.  16,433,  10  Ben.  288. 

14.  Aldrldge  v.  Williams,  3  How. 
(U.  8.)  9,  11  L.  ed.  489;  Ferry  v.  U. 
S.,  86  Fed.  660,  29  CCA  345;  Von 
Cotzhausen  T.  Nasro,  16  Fed.  891  [afC 
107  U.  S.  216,  2  set  503,  27  L.  ed. 
640];  U.  8.  v.  Hutton,  26  F.  Caa  No. 
16,433,  10  Ben.  268. 

la]  AmUoatlona  of  role^— Ken- 
nedy v.  Magone,  1G8  U.  S.  212,  16  SCt 
814,  39  L..  ed.  964  (disposition  of 
goods  not  accompanied  by  Invoice); 
Cramer  v.  Arthur,  102  U.  S.  612,  26 
L.  ed.  2C9  (proclamation  of  value  of 
foreign  coins);  Seattle  Brewing,  etc., 
Co.  V.  U.  S.,  176  Fed.  125  (sieves  for 
testing  rice);  U.  S.  v.  One  Trunk,  175 
Fed.  1012  [afC  192  Fed.  913,  114  CCA 
353]  (statement  by  passengers  of 
value  of  baggage) ;  Wakem  v.  U.  S., 
147  Fed.  874;  Vandegrift  v.  U.  S.,  3 
Cust.  A.  176  (percentage,  of  alcohol 
in  wine);  IT.  S.  v.  Morris  European, 
etc.,  Express  Co.,  3  Cust.  A.  146 
(proof  of  antiquity);  Oump  Co.  v. 
U.  S.,  3  Cust.  A.  137;  Arbuckle  v.  U. 
S..  3  Cust.  A.  105  (unlading  upon 
lighters);  Franklin  Sugar  Refining 
Co.  V.  U.  8.,  1  Cust.  A.  242  (deter- 
mination of  the  amount  of  foreign- 
paid  bounties  on  export);  American 
Sugar  Refining  Co.  v.  U.  8.,  1  Cust. 
A.  228  (regulations  for  the  use  of  a 
polarlscope   m   testing  sugar). 

[b]  Yndielal  rerlsw. — ^Where  the 
secretary  of  the  treasury  acta  in 
good  f%lth  and  It  does  not  appear 
that  his  regulations  produce  less  ac- 
curate results  than  the  statute  con- 
templated, the  courts  will  not  inter- 
fere with  the  administrative  details 
confided  to  him.  U.  S.  v.  Lueder,  154 
Fed.  1,  83  CCA  131;  U.  8.  v.  Bartram, 
131  Fed.  833,  65  CCA  557  [certiorari 
den  195  U.  S.  636,  25  SCt  792,  49  L. 
ed.   3541. 

[c]  doBunwolal  naafe  aot  «oa- 
trolllaff. — The  regulations  prescribed 
by  the  secretary  of  the  treasury  for 
ascertaining  the  percentage  of  alco- 
hol In  wines  must  be  followed,  re- 
gardless of  commercial  usage.  Van- 
degrift V.  U.  S.,  3  Cust.  A.  176. 

16.  Kronfeld  v.  U.  8.,  4  Cust.  A. 
60. 

[a]  Oath  oa  eatrj.— Where  a  reg- 
ulation requires  an  oath  to  be  filed 
with  the  entry,  the  collector  may  not 
waive  compliance  therewith,  and  a 
filing  after  entry  Is  Ineffectual.  U. 
S.  v.  Saunders,  6  Cust.  A.  86. 

16.  American  Sugar  Refining  Co. 
V.  U.  8..  1  Cust.  A.  228. 

[a]    Bsgalatlons  as  to  tar*  which 


vry.  The  statutes  provide  for  assistant  secretaries 
of  the  treasury'*'  who  are  authoriced  to  perform 
such  duties  in  the  office  of  the  secretary  of  the  treas- 
ury as  may  be  prescribed  by  him  or  by  law.*'  An 
assistant  secretary  of  the  treasury  is  not  a  deputy 
of  the  secretary,  but  only  his  aid;  and  while  his 
acts  are  not  valid  unless  specially  authorized  by 
law,  they  will  be  presumed  to  have  been  performed 
by  such  authority  unless  the  contrary  appears.^' 

[i  69]  0.  Oolleetors  of  Onstoms— 1.  In  Gen- 
eral. Collectors  of  customs,  like  other  chief  of- 
ficers of  the  customs,  are  appointed  by  the  presi- 
dent by  and  with  the  advice  of*  the  senate,'*  one  for 
each  customs  collection  district.'* 

[i  70]  2.  Duties.  By  statute  collectors  are 
charged  with  the  collection  of  the  customs  revenue, 
and  the  enforcement  of  the  customs  revenue  laws, 
the  neutrality  laws,  and  such  other  laws  as  they  may 
be  directed  to  enforee  by  the  secretary  of  the  treas- 
ury, including  laws  relating  to  the  documenting  of 
vessels,  to  commerce  and  navigation,  and  to  immi- 
gration;'* and  their  decisions  are  presumed  to  be 
correct,  both  in  fact  and  in  law.'*  They  may  cite 
importers  to  appear  for  examination  as  to  questions 
of  classifleation,  but  not  as  to  questions  of  value^ 
if  the  time  for  appraisal  and  appeal  thereffom  has 

unfair  to  the  government  in  the  par- 
ticular Instance  may  not  on  that  ac- 
count be  disregarded  by  him  and  be 
replaced  by  a  guess  or  estimate, 
n.  S.  V.  American  Sugaf  Refining  Co., 
S  Cust.  A.   69. 

17.  The  Lace  House  v.  U.  8..  141 
Fed.   869.   73   CCA   103. 

[a]  Dlrectozy  regnlatUms^— While 
the  customs  regulations  are  valuable 
as  showing  the  practical  construction 
placed  by  the  treasury  department  on 
the  customs  law;i,  many  of  them  are 
merely  directory,  and  an  appraise- 
ment may  be  valid,  and  yet  not  In 
strict  conformity  with  every  require- 
ment of  the  rules  prescribed  for  the 
conduct  of  appraisements.  The  lAce 
House  v.  U.  S.,  141  Fed.  869,  73  CCA 
103. 

18.  U.  8.  V.  Thomas,  3  Cust.  A. 
142. 

19.  tJ.  8.  V.  Ehrgott.  182  Fed.  267. 
SO.  Rev.   St.   J{   350-352. 
ai.  Rev.    St.   {    245. 
aa.  Franklin    Sugar    Refining    Co. 

V.  U.  8.,  178  Fed.  743;  ShllLlto  v.  Mc- 
Clung,  61  Fed.  868,  2  CCA  526;  U. 
S.    V.    Adams,    24    Fed.    348. 

83.  Rev.  St.  99  1769,  2613;  Cust. 
Reg.    (1916)    art   1139. 

a*.     Cust.   Reg.    (1915)    art   1063. 

[a]  Tor  llat  of  diatxleta  see 
Treas.   Dec.   34763,   issued  under   the 


may   seem   to   the   customs   weigher  .  243. 


act  of  Aug.  1,  1914  (38  St.  at  L.  609 
c  223  S  1);  also  Cust.  Reg.  (1915) 
art   3. 

35.  Cust.  Reg.  (1915)  art  1063. 
Rev.  St.  9  2621;  U.  8.  v.  L«ng.  18 
Fed.  15:  U.  S.  V.  Campbell,  10  Fed. 
816;  Brissac  v.  Lawrence,  4  F.  Cas. 
No.  1,888,  2  Blatchf.  121. 
.  [a]  A  oollcotos  la  the  statutorr 
onatodian  of  Imported  merchandise 
even  while  it  is  undergoing  exami- 
nation by  the  appraiser.  Bruhl  v. 
Wilson.    123   Fed.    967. 

86.  U.  S.  v.  Malhamt,  7  Cust.  A. 
176  (holding  that  the  collector's  find- 
ing that  rosaries  are  "designed  to  be 
worn  on  apparel  or  carried  on-  or 
about  or  attached  to  the  person"  Is 
not  rebutted  by  facts  of  common 
knowledge);  U.  8.  v.  Masson,  4  Cust. 
A.  363  (holding  that  while  It  is 
presumed  that  a  collector  acts  with- 
in the  law  an  tmport'br  Is  entitled 
to  have  his  testimony  weighed  and 
considered  in  opposition  to  such  pre- 
sumption). 

[a J  TinaSagu  as  to  frand^— A  col- 
lector of  customs  can  make  no  con- 
clusive finding  as  to  fraud  or  any- 
thing else  than  rate  or  amount  of 
duty.      Vitelll    v,    V.    S.,    7    Cust.    A. 
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passed;^'  and  they  may  in  their  discretion  prolong 
the  hours  of  business  at  the  customhouse  if  the 
necessities  or  interests  of  the  public  so  re- 
quire.** 

[$  71]  3.  Limitations.  Although  the  collector's 
powers  and  duties  are  onerous  and  in  some  instances 
uncertain,*"  yet,  like  any  other  public  officer,  he  can- 
not, by  any  acts  beyond  or  contrary  to  his  lawful 
authority,  either  bind  the  government  ^^  or  prejudice 
the  legal  rights  of  the  citizen.*'  He  has  no  power 
to  proceed  injuriously  to  private  rights,  although 
acting  ministerially  and  in  good  faith,'*  and  in  ac- 
cord with  usage.'*  Nor  are  instructions  of  the  sec- 
retary of  the  treasury  to  be  accepted  by  collectors 
as  law  and  as  a  shield  from  responsibility  for  il- 
legal acts.'*  A  collector  may  not  waive  the  re- 
quirements of  law  and  allow  an  entry  without  com- 
pliance therewith,'*  or  otherwise  excuse  neglect  of  a 
statutory  duty;"  nor,  after  ceasing  to  hold  office, 
can  he  collect  outstanding  duties  which  had  accrued 


during  his  incumbency,"  or  pay  his  former  sub- 
ordinates fees  earned  during  such  incumbency.'*' 

[i  72]  4.  Liability  of  Collector — a.  Present 
Statutory  Eestrictiona.  While  the  liability  of  col- 
lectors under  the  present  statute  is  restricted,  so 
that  they  shall  in  no  way  be  liable  for  any  rulings  or 
decisions  from  which  an  appeal  might  be  taken  un- 
der customs  administrative  laws,*"  this  immunity 
does  not  extend  to  cases  not  falling  within  the  cus- 
toms administrative  act.*" 

[i  73]  b.  Former  Inability.  Formerly  collec- 
tors were  liable  for  any  excess  exacted  as  duties, 
or  for  a  retention  of  or  refusal  to  deliver  goods  *^ 
and  it  was  no  defense  that  the  unlawful  imposi- 
tion of  duties  or  detention  of  goods  was  made  in 
pursuance  of  instructions  from  the  secretary  of  the 
treasury,**  or  was  in  accordance  with  usage.*' 

[$74]  c  On  Bond.**  In  all  cases  the  collector 
is  required,  before  entering  upon  his  official  duties, 
to  give  a  bond  with  one  or  more  sureties  for  the 


37.  Bornn  Hat  Co.  v.  U.  S..  216 
Fed.    709,    132   CCA   87. 

as.     Cust.     Reg.     (1915)     art    1180. 

[a]  DlaoratloB  aa  to  ofllo*  lioiiXB. 
— The  fact  that  a  new  tariff  law  Is 
about  to  become  operative  does  not 
create  a  public  necessity  which 
makes  It  the  duty  of  a  collector  to 
prolong  the  regular  oflflce  hours  at 
the  customhouse,  as  permitted  by 
the  regulations,  in  order  that  en- 
tries may  be  made  under  the  old 
law.  Talbof  v.  U.  S.,  1  Cust.  A. 
415;  Gallagher  v.  U.  S.,  1  Cust.  A.  69. 

39.  McLane  v.  U.  S.,  6  Pet.  (U. 
S.)    404,   8  L,.  ed.  443. 

aO.  Johnson  v.  U.  8.,  13  F.  Cas. 
No.  7,419,  5  Mason  425;  One  Hun- 
dred and  Thirty  Four  Thousand 
Nine  Hundred  and  One  Feet  of  Pine 
Lumber,  18  F.  Cas.  No.  10,523,  4 
Blatchf.  182;  U.  S.  v.  Sixteen  Cases 
of  SUk  Ribbons,  27  P.  Cas.  No. 
16,301,  12  Int.  Rev.  Rec.  175:  U.  S. 
v.  Twenty-five  Cases  of  Cloths,  28  F. 
Cas.  No.  16,563;  In  re  Guggenheim 
Smelting  Co.,  112  Fed.  517,  60  CCA 
374  [certiorari  den  186  U.  S.  485.  22 
set  942,  46  L.  ed.  1260];  V.  8.  T. 
Schefer,    71    Fed.    959. 

[a]  VaenfoicMbla  promla*  of 
ooUeotOT. — ^A  promise  by  a  collector 
of  customs  not  to  plead  the  statute 
of  limitations  Is  enforceable  neither 
in  law  nor  In  equity.  Andrae  v. 
Redfleld,  1  F.  Cas.  Nos.  367,  368.  12 
Blatchf.  407  [aft  98  U.  S.  226,  26  U 
ed.    168j. 

31.  Tracy  v.  Swartwont,  10  Pet. 
(U.   S.)    80,    9   L.   ed.    354. 

38,  Cochran  v.  Schell,  107  U.  S., 
617.  2  set  301,  27  L.  ed.  490;  Tracy 
V.  Swartwout,  10  Pet.  (U.  S.)  80,  9 
L.   ed.    354. 

Ta]  Talnatloa  qneattons^— Where 
Imports  have  been  appraised  by  an 
appraiser,  the  collector  has  no  Juris- 
diction to  reappraise  the  same,  and 
although  authorized  to  institute  a 
proceeding  within  a  year  to  rellqui- 
date  the  duties,  and  to  examine  the 
Importer  as  a  witness  for  that  pur- 
pose, he  has  no  jurisdiction  in  that 
proceeding  to  compel  the  importer 
to  testify  with  reference  to  the 
value  of  the  goods,  and  so  lay  a 
foundation  for  reappralaement  under 
the  guise  of  a  reliquldatlon;  and 
this  although  the  original  apnralse- 
ment  was  induced  by  fraud.  U.  S. 
V.   Calhoun,    184    Fed.    499. 

33.  Ogden  v.  Maxwell,  18  F.  Cas. 
10,458,    3    Blatchf.    319. 

34.  Bend  v.  Hoyt,  18  Pet.  (U.  S.) 
263,  10  L.  ed.  154. 

[a]  Illegal  Isatractloiu  toy  the 
txwaraiT'  depMrtment  may  afford  an 
apology  for  a  collector  and  exoner- 
ate him  from  intentional  violation  of 
duty,  but  it  never  can  be  admitted 
that  they  can  shield  him  from  all 
responsibility,    when    not    warranted 


by  the  rules  and  principles  of  law. 
Bend  V.  Hoyt,  13  Pet.  (U.  S.)  263, 
10  L.  ed.  164;  Elliott  v.  Swartwout, 
10  Pet.    (U.  S.)   137,  9  L.  ed.  373. 

[b]  Unlawful  wtthholdliw  of  n- 
tandMi  An  importer  may  maintain 
an  action  at  law  against  a  collector 
of  customs  who  withholds  refunds 
accruing  under  a  decision  by  the 
board  of  general  appraisers.  Klumpp 
V.  Thomas,  162  Fed.  853.  89  CCA  643 
[certiorari  den  212  U.  S.  579,  29  SCt 
688,  63  Ii.  ed.  659]. 

[c]  BefiMal  to  forward  protest.— 
Where  a  collector  refuses  to  forward 
a  protest  to  the  board  of  general 
appraisers  as  required  by  law,  an 
action  for  damages  may  be  main- 
tained by  the  Importer.  Kendall  v. 
Lyman,   161   Fed.   652. 

88.  One  Hundred  and  Thirty-Pour 
Thousand  Nine  Hundred  and  One 
Feet  of  Pine  Lumber,  18  F.  Cas.'  No. 
10,523,    4    Blatchf.    182. 

36.  tr.  S.  V.  Randall,  27  F.  Cas. 
No.    16,119,    1    Sprague   646. 

37.  Sthreshley  v.  U.  S.,  4  Cranch 
(U.  S.)   169,  2  L.   ed.  584. 

38.  Ch&mpney  v.  Bancroft,  6  F. 
Cas.  No.  2,587,  1  Story  423  (holding 
that  such  payment  wquld  be  an  of- 
ficial act  which  if  legal  could  be 
made  only  by  the  new  collector). 

39.  Act  Oct.  3,  1913  (38  St.  at  L. 
191    i    3   par  z). 

«0.  De  Lima  v.  Bldwell,  182  XJ.  S. 
1,    21   SO  743,   45   L.   ed.   1041. 

41.  Rankin  v.  Hoyt,  4  How.  (U. 
S.)  827,  11  L.  ed.  996;  Tracy  v. 
Swartwout,  10  Pet.  (U.  S.)  80,  9  L. 
ed.  864;  HcLane  v.  U.  S..  6  Pet.  (U. 
S.)  404,  8  L.  ed.  443;  Conrad  v.  Pa- 
cific Ins.  Co.,  6  Pet.  (U.  S.)  262,  8 
L.  ed.  392;  Burke  v.  Trevitt,  4  F. 
Cas.  No.  2,163,  1  Ifason  96;  Fiedler 
V.  Maxwell,  8  P.  Cas.  No.  4,760,  2 
Blatchf.    562. 

[a]  There  was  a  temporary  ex- 
oaptioa  to  this  rule  under  the  act  of 
1839  (5  St.  at  L.  348  c  82  {  2),  which 
required  collectors  to  place  to  the 
credit  of  the  treasurer  of  the  United 
States  all  moneys  which  they  should 
receive  for  unascertained  duties,  or 
for  duties  paid  under  protest.  Gary 
v.  Curtis,  3  How.  (U.  S.)  236,  11  L. 
ed.  576. 

[b]  UablUty  for  sale  of  perlali- 
abla  goods. — The  collector  must  be 
shown  to  have  acted  ultra  vires,  or 
maliciously,  corruptly,  or  oppres- 
sively. Gould  v.  Hammond,  10  F. 
Cas.  No.   5,638.  McAll.   235. 

[c]  A  collector  of  oturtoma  wlio 
esoeads  hla  powam  as  agent  of  the 
United  States  renders  himself  per- 
sonally liable  to  the  importer  prej- 
udiced thereby.  C^antzler  v.  Gordon, 
6   La.    258. 

[d]  Koaa  of  gooda  la  cnatoma  ' 
The  crown  is  not  liable  for  the  loss 
of   any   goods   while   the   same   were 


.in  the  custody  of  the  offlcers  of  cus- 
tom9.  Hodgson  v.  Rex,  15  Can. 
Exch.  487  [foil  Corse  v.  Reg.,  8  Can. 
Exch.    13]. 

[e]  te  Aaatralla.— (1)  In  refus- 
ing to  pass  entries  until  the  ascer- 
tainment of  the  true  value  for  duty, 
the  collector  was  performing  a  qua- 
si judicial  duty  prescribed  by  the 
statute  to  be  performed  by  him  per- 
sonally, In  the  performance  of  which 
he  was  required  to  exercise  inde- 
pendent Judgment  on  a  preliminary 
question  of  fact,  and  an  action  would 
not  lie  against  the  commonwealth' 
for  a  wrongful  refusal  to  pass  en- 
tries owing  to  a  mistake  of  facts 
or  even  malafldes  on  the  part  of  the 
collector.  Baume  v.  Ck>m.,  4  Austr. 
CLR  -97  [foil  Tobin  v.  Reg.,  16 
CBNS  310,  111  ECL  310,  143  Re- 
print 1148;  Enever  v.  Rex,  3 
Austr.  C.  L.  R.  969  and  dlst  Barry 
v.  Arnaud,  10  A.  &  E.  646,  37  ECL 
844,  113  Reprint  246;  Barry  v. 
Arnaud,  8  Q.  B.  696,  65  ECL  693. 
116  Reprint  lOOOJ.  (2)  But  the  neg- 
lect or  refusal  by  the  customs  de- 
partment to  furnish,  the  Importer 
with  copies  of  books  and  documents 
impounded  or  retained  under'!!  214, 
216  of  the  customs  act  of  1901  was  a 
breach  of  an  absolute  duty  cast  by 
the  latter  section  on  the  department, 
for  which  an  action  would  lie  against 
the  commonwealth;  and  although  the 
Impounding  and  retaining  of  the 
books  and  documents  In  the  first 
instance  were  Justified  by  the  act, 
the  unreasonable  detention  of  them 
after  the  expiration,  of  the  period 
necessarily  occupied  in  the  ascer- 
tainment of  the  value  of  the  goods 
was  unlawful,  and  rendered  the  com- 
monwealth liable  to  an  action  for 
conversion;  but  In  either  case  the 
damages  recoverable  were  limited  to 
the  pecuniary  loss  actually  suffered 
by  plaintiff  by  reason  of  the  wrong- 
ful acts.     Baume  v.  Com.,  supra. 

43.  Maxwell  v.  Grlswold,  10  How. 
(U.  S.)  242.  13  L.  ed.  406:  Greely  v. 
Thompson,  10  How.  (U.  S.)  225.  13 
L.  ed.  397;  Tracy  v.  Swartwout,  10 
Pet.  (U.  S.)  80,  9  L.  ed.  364;  Fiedler 
V.  Maxwell,  8  F.  Cas.  No.  4.760,  2 
Blatchf.  552;  Lennig  v.  Maxwell,  15 
F.  Cas.  No.  8,243,  3  Blatchf.  126; 
Munsell  v.  Maxwell,  17  ,F.  Cas.  No. 
9,!)32.    3   Blatchf.    364. 

[a]  Bn'beaqnant  oondanniatlon  of 
gooda. — It  was  a  Justification  of  the 
collector  who  had  seized  goods  be- 
lieving that  they  had  been  imported 
contrary  to  the  law  that  they  were 
subsequently  condemned  by  the 
court.  Sailly  v.  Smith,  11  Johns.  (N. 
T.)    500. 

43.  Ogden  v.  Maxwell,  18  F.  Cas. 
No.   10,458,    3   Blatchf.   319. 

44.  See  generally  Principal  and 
Surety   [32  Cyc  1]. 


For  latar  oaaea,  davalopmaats  and  chaagoa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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true  and  faithful  discharge  of  his  duties,**  these 
bonds  being  subject  to  approval  by  the  comptroller 
of  the  treasniy.*'  Such  a  bond  is  held  to  take  ef- 
fect from  ^he  time  that  the  collector  and  his  sure- 
ties part  with  it  in  the  course  of  transmission  to 
the  comptroller,  although  one  of  the  sureties  dies 
before  it  has  been  approved;*^  and  in  so  far  as  a 
bond  relates  to  the  performance  of  his  duties  as  col- 
lector it  binds  his  sureties  from  the  time  when  he 
commenced  to  act  as  collector/*  but  to  the  extent 
to  which  it  relates  to  his  liability  as  a  depositary 
of  public  money  it  contemplates  only  security  for 
transactions  subsequent  to  his  giving  the  bond.** 
The  collector  and  his  sureties  are  of  course  liable 
upon  his  ofBcial  bond  for  neglect  or  malfeasance  as 
to  his  official  duties,*"  including  the  misapplication 
of  moneys  received  by  the  collector  from  his  pre- 
decessor;*' but  the  failure-  properly  to  perform 
services  foreign  to  the  duty  of  collector  will  impose 
no  liability  upon  his  surety;**  nor  is  he  or  his  surety 
liable  for  moneys  lost  in  transmission,  where  treas- 
nry  reguIatiouEi  conformable  to  statute  have  been 
followed,'*'  although  liability  exists  where  sums  to 
be  remitted  to  the  treasury  are  lost  or  purloined  be- 
fore being  placed  in  the  post  office,**  also  to  a  cer- 
tain extent  where  treasury  notes  received  by  him 
in  payment  for  duties,  but  afterward  stolen  or  lost, 
and  altered,  were  then  again  received  by  him  in  pay- 
ment of  duties.**  No  change  made  in  the  method 
of  conducting  or  performing  the  usual  duties  of  the 
office  will  operate  as  a  discharge  of  the  sureties.** 
As  the  obligation  of  a  surety  is  usually  limited  to 
acts  performed  by  the  principal  while  acting  under 
the  appointment  by  virtue  of  which  the  bond  is  re- 
quired,*' it  is  held  that  the  treasury  department 
cannot  from  receipts  accruing  during  one  term  of  a 
collector  pay  a  defalcation  which  had  arisen  against 
him  during  his  previous  term.**  A  second  official 
bond  with  sufficient  securities  does  not  of  itself 
merge  with  or  extinguish  the  first,  and  an  unsatis- 
fied judgment  on  one  does  not  bar  an  action  on  the 
other  for  the  same  breach.*"  A  statutory  release  of 
sureties,  enacted  after  one  of  the  sureties  had  been 


sued  to  judgment  and  part  of  the  execution  made 
against  him,  operates  merely  to  relieve  him  from 
'further  liability,  and  he  cannot  recover  the  amount 
he  has  already  paid  on  execution.***  Judgment 
against  the  surety  is  limited  to  the  amount  of  the  ^ 
penalty  provided  in  the  bond.** 

[$  75]  d.  Liability  for  Acts  of  Snboidinates. 
A  collector  is  liable  for  illegal  exa'ctions  by  his 
deputies  in  the  performance  of  their  official  duties 
under' him,*'  provided  the  actions  of  the  deputies 
were  within  the  lawful  scope,  either  actual  or  ap- 
parent, of  the  authority  of  the  collector's  office,** 
but  he  is  not  liable  for  their  negligence  or  default 
unless  he  had  knowledge  of  their  incompetency  at 
the  time  of  their  employment,  or  had  failed  to  dis- 
cbarge them  after  having  received  such  knowledge; 
in  other  words,  unless  there  is  some  personal  negli- 
gence of  the  collector  himself  shown,**  and  the 
loss  occurred  by  reason  of  such  negligence.**  It  is 
further  held  that  customs  officers  should  not  con- 
duct themselves  in  a  way  not  calculated  to  fur- 
ther the  true  interests  of  the  government  or  to  fos- 
ter the  commerce  of  the  country.** 

[4  76]  .  e.  Other  Instances.  A  collector  is  liable 
for  failure  to  transmit  the  importer's  protest  to  the 
board  of  general  appraisers  for  decision,*'  although, 
if  the  breach  is  technical  and  actual  damage  is  not 
sustained,  only  nominal  damages  are  recoverable.** 
Under  the  law  relative  to  carriers'  liens  on  im- 
ported merchandise,**  the  collector  is  liable  for  il- 
legal detention  of  the  property.'"  He  is  also  re- 
sponsible in  damages  for  illegally  detaining  a  vessel 
for  nonpayment  of  duties,"  and  for  inserting  a 
larger  sum  than  is  due  in  a  bond  that  had  been 
signed  in  blank  and  compelling  payment  of  this 
excessive  sum."  His  responsibility  for  the  delivery 
of  imported  merchandise  to  the  consignee  '*  was  met 
by  delivering  goods  to  one  who,  according  to  the 
ship's  manifest  and  the  invoice,  was  the  consignee, 
and  who  had  paid  the  duty,  and  the  collector  was 
not  liable  to  a  transferee  of  the  bill  of  lading,  hold- 
ing the  same  as  collateral  for  a  draft  drawn  on  the 
consignee  for  the  price  of  the  goods,  which  he  re- 


4B.  Rev.  St.  i  2tl9  as  amended  by 
Act.  Kebr.  27,  1877  (19  St.  at  L. 
245   c   69   I    1>. 

46.  Rev.  St.  i  2620. 

47.  Broome  v.  U.  S.,  15  How.  (U. 
S.)    14S.    14    L.    ed.    636. 

48.  U.  S.  v.  Ellis,  26  F.  Caa.  No. 
15.047,   4   Sawy.   590. 

49.  U.  S.  T.  t:ills,  25  F.  Cas.  No. 
15.047.    4   Sawy.   590. 

50.  V.  S.  V.  Morgan,  11  How.  (U. 
S.)    154,    13   L.  ed.   643. 

81.  Broome  v.  U.  8.,  16  How.  (U. 
S.)    143.    14    li.    ed.    636. 

52.  U.  S.  V.  Adams,  24  Fed.  348 
(holdlngr  that  the  sureties  on  the 
bond  of  a  collector  are  not  respon- 
sible for  the  lo6a  of  funds  In  his 
custody  which  he  under  orders  from 
fhe  treasury  department  was  trans- 
porting from  one  city  to  another). 

53.  U.  S.  V.  Morgan,  11  How.  (U. 
S.)  154,  13  L.  ed.  643;  U.  S.  v.  Bren- 
del.   186   Fed.    737,    69   CCA   389. 

54.  U.  8.  V.  Morgan,  11  How.  (U. 
S.)    154,    13   L.   ed.   643. 

6B.  U.  S.  V.  Morgan,  11  Hbw.  (U. 
S.)   154,    13   L.  ed.   6t3. 

58.  Gaussen  v.  U.  S.,  97  U.  S.  584, 
24  L,.  ed.  1009  [aff  25  F.  Cas.  No. 
15.192,  2  Woods  92  J;  Borden  v. 
Houston,    2    Tex.    594. 

67.  U.  S.  V.  Ellis.  25  F.  Cas.  No. 
15.047,  4  Sawy.  590  (holding  that  the 
obligation  of  the  surety  on  a  bond 
of  the  collector  appointed  during  a 
recess  of  the  senate  was  limited  to 
such  collector's  acts  while  acting  un- 
der this  appointment,  and  not  after 
-he  had  accepted   a  new  appointment 


made  by  the  president,  by  and  with 
the  advice  of  the  senate). 

68.  U.  S.  V.  Irving,  1  How.  (U.  S.) 
250,  11  L.  ed.  120;  U.  S.  v.  January, 
7  Cranch  (U.  S.)  572,  3  L.  ed.  44S. 

69.  U.  S.  V.  Hoyt,  26  P.  Cas.  No. 
16,409,    1    Blatchf.    326. 

00.    Parker  v.  U.  S.,  22  Ct.  CI.  100. 

61.  U.  S.  V.  Rlcketts,  27  F.  Cas. 
No.   16,159,   2  Cranch   C.   C.   663. 

63.  Ogden  v.  Maxwell,  18  F.  Cas. 
No.    10,468,    3    Blatchf.    319. 

63.  Cleveland,  etc.,  R.  Co.  v.  Me- 
Clung,  119  U.  S.  454.  7  SCt  262,  30 
L.  ed.  465  [aff  16  Fed.  905]  (holding 
that  it  was  not  the  official  duty  of 
the  collector  of  customs,  under  an 
act  requiring  him  when  notified  of 
a  carrier's  lien  upon  goods  to  give 
to  the  carrier  reasonable  notice  of 
their  delivery,  to  receive  the  freights 
due  to  carriers  for  the  transporta- 
tion of  such  goods,  before  deliver- 
ing them  to  the  consignees). 

64.  Robertson  v.  .Sichel,  127  U.  S. 
507,  8  SCt  1286,  32  L..  ed.  203;  Ru- 
bens v.  Robertson,  38  Fed.  86;  U.  S. 
v.  Collier.  25  F.  Cas.  No.  14,833,  3 
Blatchf.    325. 

[a]  Snoli  nagligenoa  cannot  be  In- 
famd  from  the  mere  loss  of  goods. 
Brlssac  v.  Lawrence,  4  F.  <3as.  No. 
1,888,   2   Blatchf.  121. 

66.  Brlssac  v.  Lawrence,  4  F.  Cas. 
No,    1,888.    2    Blatchf.    121. 

[a]  Reason  for  role. — "Competent 
persons  could  not  be  found  to  fill 
positions  of  the  kind,  if  they  knew 
they  would  be  held  liable  for  all 
the  torts  and  wrongs  committed  by 


a  large  body  of  subordinates.  In  the 
discharge  of  duties  which  It  would 
be  utterly  impossible  fo^  the  su- 
perior ofncer  to  discharge  In  per- 
son." Robertson  v.  Sichel,  127  IJ.  S. 
507,   616,    8   SCt   1286,    32   L.   ed.    203. 

66.  U.  S.  v.  A  Lot  of  Silk  Um- 
brellas, 12  Fed.  412  (where  Pardee, 
J.,  said:  "The  conduct  of  govern- 
ment officials  seizing  these  libelled 
goods  was  not  creditable,  or  calcu- 
lated to  further  the  true  interests 
of  the  government  or  foster  the 
commerce  of  the  port.  The  conduct 
of  the  officials  in  the  examining 
room,  in  destroying  the  labels  and 
marks  to  prevent  identity  of  the 
p-oods,  was  highly  ,  reprehensible. 
They  should  have  been  reported  and 
discharged.  The  government  Is  not 
the  enemy  of  commerce  nor  of  Im- 
porters"). 

87;  Kendall  v.  Lyman,  161  Fed. 
652;  Gulbenkian  v.  Stranahan,  158 
Fed.    836. 

68.  Kendall  v.  Lyman,  161  Fed. 
652. 

69.  Rev.    St.    i    29&1. 

70.  Wyman  v.  Lancaster,  82  Fed. 
720, 

71.  The  Conqueror,  166  U.  S.  110, 
17  SCt  510,  41  L.  ed.  937  [rev  49 
Fed.   997. 

72.  Cantzller  v.  Gordon,  6  La.  258. 

73.  Under  act  June  10.  1890  (26 
St.  at.  L.  131  c  407  {  1),  declaring 
that  imported  merchandise  shnll  for 
the  purposes  of  the  act  be  deemed 
the.  property    of    the    consignee,    but 

I  that  the  holder  Of  any  bill  of  lading 
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fused  to  pay  on  presentation."  A  collector'  is  not 
liable  for  acts  of  his  predecessor  ;'b  nor,  in  the  ab- 
sence of  an  express  agreement,  for  the  wages  of  an 
officer  whom  he  employs.'*  Neither  is  he  liable  to 
^importers  where  he  follows  instructions  of  the  secre- 
tary of  the  treasury  as  to  currency  conversion;" 
and  he  is  free  from  liability  to  the  agent  of  an  im- 
I)orter,  whom  he  prevented  from  placing  stamps  upon 
imp)orted  cigars  while  in  customs  custody,  on  the 
ground  that  such  agent  was  not  satisfactory  to  him.'* 
Under  the  statutory  requirement  that,  where  a  col- 
lector fails  to  render  bis  account  for,  or  to  pay  over, 
public  money,  a  distress  warrant  shall  be  issued 
against  ' '  the  delinquent  officer, ' ' '"  and  that,  if  the 
property  levied  upon  is  not  sufficient  "such  officer" 
may  be  committed  to  prison,"**  an  ex-collector  is  in- 
cluded, although  he  is  not  literally  an  ''officer.'"' 

[$  77]  f.  Oertificate  of  Probable  Oause— (1) 
In  OeneraL  Inasmuch  as  it  would  be  unjust  that  a 
collector  in  the  honest  discharge  of  his  duties  or  in 
obedience  to  instructions  from  bis  superior  should 
suffer,  it  is  provided  that  if'  the  court  certify  that 
there  was  probable  cause  for  the  seizure,  detention, 
or  exaction,  or  that  it  was  done  under  the  direction 
of  the  secretary  of  the  treasury,  or  other  proper  of- 
ficer of  the  government,  the  amount  recovered 
against  the  collector  shall,  upon  final  judgment,  be 
disbursed  by  proper  appropriations  from  the  treas- 
ury.*^ It  is  further  enacted  that  in  the  event  of  a 
prosecution  on  account  of  seizure,  in  which  judg- 
ment is  rendered  for  the  claimant,  the  court's  cer- 
tificate of  reasonable  cause  of  seizure  will  protect 
the  collector  from  suit  on  the  judgment.**  The  effect 
of  a  certificate  so  granted  is  practically  to  convert 
the  suit  against  the  officer  into  a  claim  against  the 
United  States.** 

[i  78]  (2)  What  Constitutes  Probable  Canse.*" 
It  is  held  under  these  provisions  that  "reasonable 
cause"  and  "probable  cause"  are  synonymous.*' 
It  does  not  necessarily  mean  prima  facie  evidence. 


and  less  evidence  than  would  justify  a  condemnation 
will  justify  issuance  of  the  certificate.*'  It  imports 
seizure  under  circumstances  which  warrant  sus- 
picion.** A  doubt  respecting  the  law,*'  conceal- 
ment and  undervaluation,""  seizure  in  gocti  faith,  in 
the  belief  that  the  law  was  being  violated,"  seizure 
under  instructions  of  a  former  officer,  upon  a  con- 
struction of  the  statute  adopted  by  the  secretary  of 
the  treasury  and  the  attorney-general,'^  recommen- 
dation of  seizure,  by  public  appraisers  on  their  opin- 
ion that  fraud  was  intended,"^  and  the  fact  that  the 
claimant  was  selling  the  goods  at  a  low  price  in  an 
obscure  town,  declaring  them  to  have  been  im- 
ported, the  fact  being  that  duty  had  been  paid  on 
only  a  small  portion  thereof*  have  all  been  held 
to  be  proper  grounds  for  granting  thi^  certificate. 

[(  79]  (3)  Procedure.  It  is  requisite  that  ap- 
plication for  the  certificate  be  duly  made  and  at  the 
proper  time."'  While  it  is  not  too  late  to  move  for 
certificate  subsequently  to  the  decree,"  or  even  after 
judgment  is  obtained  against  the  collector  and  exe- 
cution issued  against  his  property,"  and  while  ap- 
plication may  be  made  to  a  different  judge  from  the 
one  before  whom  the  action  was  tried,"*  yet  where 
the  application  was  not  made  for  nearly  two  years 
after  trial,  and  then  before  a  judge  who  took  no 
part  in  the  trial,  the  collector's  right  to  the  cer- 
tificate must  be  deemed  to  have  been  waived." 

[$  80]  6.  Deputy  Oollectors — a.  In  OeneraL 
The  eoUector  of  customs,  with  the  approval  of 
the  secretary  of  the  treasury,  may  appoint,'  and 
likewise  recommend  for  removal,'  necessary  depu- 
ties.* If  the  appointment  of  a  customhouse  clerk  to 
the  position  of  a  deputy  expressly  provides  that  it 
is  made  without  increase  of  compensation  as  clerk, 
the  appointee  cannot  recover  the  usual  salary  due  a 
deputy.*  Although  appointed  with  the  approval  of 
the  secretary  of  the  treasury,  it  is  held  that  the 
tenure  of  office  of  a  deputy  is  at  the  will  of  the  col- 
lector."   The  office  of  inspector  and  deputy  collec- 


conalgned  to  order  and  Indorsed  by 
tb6  consignor  shall  be  deemed  the 
consignee    thereof. 

74.  Derobert  v.  Stranaban,  126 
Fed.  581  [cert  by  circuit  court  of 
appeals  to  supreme  court  and  strick- 
en from  docHet  for  want  of  prose- 
cution 19»  U.  S.  614  mem.  26  SCt 
749    mem,    BO    L.    ed.    334    mem]. 

7B.  Qulbenklan  v.  Stranaban,  168 
Fed.    836. 

Te.  Nichols  V.  Moody,  22  Barb. 
(N.    T.)    611. 

77.  Klumpp  V.  Thomas,  162  Fed. 
863,  89  CCA  643  [certiorari  den  212 
U.  S.  579,  29  BCt  688,  53  L..  ed.  659] 
(construing  the  act  of  Aug.  27,  1894 
[28  St.  at  I..  652  c  349  9  25]);  Gul- 
benklan   v.    Stranaban,    158   Fed.    836. 

7a  Slaight  V.  Hedden,  39  Fed. 
103. 

79.  Rev.   St.    {    3625. 

[a]  Prima  fade  regnlazltT  of 
lary. — ^A  levy  on  real  estate  under  a 
distress  warrant  issued  under  this 
provision,  and  the  marshal's  return 
that  he  has  so  levied,  are  prima  fa- 
cie evidence  of  regularity  of  the 
levy.  Murray  v.  Hoboken  Land,  etc.. 
Co.,  18  How.  (U.  S.)  272,  16  L.  ed. 
872 

80.  Rev.    St.    i    3627. 

81.  U.  S.  V.  Dlllln,  168  Fed.  81S. 
»4  CCA  337  [rev  160  Fed.  76]. 

88.     Rev.   St.    {    989. 

[a]  A  oaM  of  detoBtloa  for  aoa- 
pajment  of  dntlei  falls  within  this 
provision,  and  the  collector  is  not 
protected  by  J  970,  relating  to  cases 
of  seizure  followed  by  a  prosecution 
by  the  United  States.  The  Con- 
queror, 166  U.  S.  110,  17  SCt  510,  .41 
1.  ed.  937. 


83.  Rev.    St.    {    970. 

[a]  Torfeltable  roods. — In  tres- 
pass de  bonis  asportatls  against  a 
collector  of  the  customs.  It  is  a  good 
Justification  th^t  the  goods  were  im- 
ported contrary  to  the  Nonlnter- 
course  Act,  whereby  they  became 
forfeited  to  the  United  Statea  Sall- 
ly  V.  Smith,  11  Johns.  (N.  Y.)  500. 

[b]  b  Hewfonndlaiid  the  collec- 
tor la  not  liable  to  the  master  of 
the  importing  vessel  for  freight, 
where  the  goods  are  seized  for  false 
valuation.  Brlen  y.  Kent,  4  New- 
foundl.    46. 

[c]  Enylend  Where  goods  are 
seized  for  illegal  importation,  the 
fact  that  the  seizing  officer  causes 
or  permits  them  to  be  destroyed  be- 
fore condemnation  proceedings  have 
been  taken  does  not  give  the  owner 
of  the  goods  any  right  of  action 
against  him.  Hunter  v.  Coleman, 
[1914]    2    Ir.    372. 

84.  Cox  V.  Barney,  6  F.  Cas.  No. 
3,300,    14    Blatchf.    289. 

85.  See  also  Infra  {  334  note  95. 
ProbaUe  oanae  renerally  see  False 

Imprisonment    [if   Cyo    251];    Mali- 
cious Prosecution   [26  Cyc  20]. 

86.  Stacey  v.  Bmery,  97  U.  S. 
642.  24  L.  ed.  1036;  U.  S.  v.  Mexico. 
25   Fed.    924. 

87.  U.  S.  V.  83  Sacks  of  Wool  and 
5,974  Sheepskins,  147  Fed.  747;  U.  S. 
V.  Three  Bales  of  Cloth,  28  F.  Caa 
No.    16,495. 

88.  U.  S.  v.  One  Sorrel  Horse.  27 
F.  Caa.  No.  15,953,  22  Vt.  655;  U.  S. 
V.  The  Recorder,  27  F.  Cas.  No. 
16.130,    2    Blatchf.    116. 

89.  U.  S.  V.  Riddle,  6  Cranch  (U. 
S.)    311,    3    L.    ed.    110;    The    Friend- 


ship, 9  F.  Cas.  No.  6,125,  1  aall. 
Ill;  U.  S.  V.  The  Recorder.  27  F. 
Cas.  No.  16,130,  2  Blatchf.  119;  U.  S. 
V.  Twenty-Six  Diamond  Rings,  28 
F.    Cas.    No.    16-,572,    1    Sprague    294. 

90.  Taylor  v.  U.  8.,  3  How.  (U. 
S.)   197,  11  L.  ed.  S59. 

91.  U.  S.  V.  83  Sacks  of  Wool 
and  5,974  Sheepskins.  147  Fed.  747: 
U.  S.  V.  One  Hempen  Cable,  27  F. 
Cas.    No.    15,931a. 

99.  U.  S.  V.  The  Recorder,  27  F. 
Cas.  No.  16,130,  2  Blatchf.  119.    . 

93.  U.  S.  V.  Tblrty-One  Boxes, 
etc.,  28  F.  Cas.  No.  16,465a. 

94.  The  Gala  Plaid.  9  F.  Cas.  No. 
5,183,    Brown   Adm.    1. 

96.  Faber  v.  Barney,  8  F.  Cas. 
No.   4,801,   6  Blatchf.   305. 

96.  The  Gala  Plaid,  9  F.  Cas.  No. 
6,183,    Brown   Adm.    1. 

97.  Cox  V.  Barney,  6  F.  Cas.  No. 
3,300,   14   Blatchf.   2.89. 

98.  Cox  V.  Barney,  6  F.  Cas.  Nv>. 
3,300,   14   Blatchf.   289. 

99.  Faber  v.  Barney,  8  P.  Cas. 
No.    4,601,   6  Blatchf.   SOB. 

1.  Rev.  St.  t  2630;  Oust  Reg. 
(1915)  arts  1141-1144;  Schmalre  v. 
Maxwell,  21  F.  Cas.  No.  12,460.  3 
Blatchf.    408. 

8.  Act  ^\xg.  24,  1912  (37  St.  at  L. 
434  c  355);  Cust.  Reg.  (1915)  art 
1161;  Turner  v.  V.  B.,  21  Ct.  CI. 
24. 

3.  U.  S.  v.  Bachelder.  24  F.  Caa. 
No.   14.490,  2  Gall.  16.  _ 

4.  Jackson  v.  U.  S..  8  Ct.  CI.  864. 

5.  Dlgnan  v.  Shields,  51  Tex.   322. 
[a]     Wglit    to    ^slffii^— A    deputy 

collector  has  an  absolute  right  to  re- 
sign his  office;  and  while  a  final  res- 
ignation    cannot    be     withdrawn,     a 


For  latec  oa»— ,  AavaUtpaMBta  and  tikmrngtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tor  may  be  held  by  one  person  at  the  same  time.* 
Special  deputy  -  collectors,  and  in  some  instances, 
deputy  collectors,  are  required  to  give  bonds.'' 

[(  81]  b.  Duties.  Q«nerally  speaking  the  dep- 
uty collector^  unless'  restricted,  has  the  same  func- 
tions, powers,  and  duties  as  the  collector;"  and,  like 
the'  collector,  he  has  no  power  to  waive  the  require- 
ments of  law."  It  has  been  held  that  the  collector 
may  delegate  to  his  deputy  the  duty  of  receiving 
and  -handling  customs  moneys  without  violating  a 
regulation  which  prohibits  customs  officers  from  per- 
forming their  duties  by  substitutes.^"  In  practice, 
at  the  chief  port  of  entry  in  any  district,  a  single 
officer  known  as  a  special  deputy  collector  of  cus- 
toms is  clothed  with  all  the  powers  of  his  prin- 
cipal appertaining  to  official  acts.'^  At  ports  other 
than  the  chief  port  in  any  district  a  deputy  may 
be  appointed,  possessing  the  same  powers  as  the  col- 
lector himself.*' 

[i  82]  6.  Other  Subordinates.  'With  the  ap- 
proval of  the  secretary  of  the  treasury,  collectors 
may  appoint  officers,  such  as  inspectors,  gaugers, 
weighers,  and  clerks,**  who  are  public  officers,  and 
not  mere  servants  of  the  collector.**    It  is  held  that 


prospective  one  may  be  at  any  time 
before  acceptance,  or  even  after  ac- 
ceptance, with  the  consent  of  the 
authority  accepting.  If  no  new  rights 
have  Intervened.  Bunting  v.  Willis, 
27  Oratt.  «8  Va.)  144.  21  AmR 
338 

&  U.  S.  V.  Morse,  27  F.  Cas.  No. 
15.820,    S   Story    87. 

7.  Cust.  Reg.  (1915)  arts  1065- 
1068. 

[al  Ttrmtr  statnta, — ^Formerly, 
when  no  bond  for  a  deputy  collector 
was  required  by  law,  the  collector 
might  exact  one  for  his  own  secur- 
ity: but  such  a  bond  imposes  no 
greater  duties  than  are  required  by 
law;  nor  la  it  invalid  because  exact- 
ed colore  ofllcii.  Dlgnan  v.  Shields, 
61    Tex.    322. 

8.  Act    Febr.    6.    1907    (34    St.    at 

fi.  880  c  471);  Cust.  Reg.  (1915)  art 
068;  Falleck  v.  Barney,  8  F.  Cas. 
No.  4,625,  5  Blaichf.  38;  Schmaire  v. 
Haxwell.  21  F.  Cas.  No.  12.460,  S 
Blatchf.  408;  Spring  v.  Russell,  22 
F.  Cas.  No.  13,281,  1  Lowell  258;  U. 
3.  V.  Barton,  24  F.  Cas.  No.  14,634, 
Oilp.    439. 

(a]  Be  may  admlalataT  any  oath 
required  to  be  administered  by  the 
collector.  Falleck  v.  Barney,  8  F. 
Caa.  No.  4,825.  5  Blatchf.  38;  Leh- 
maier  v.  Maxwell,  16  F.  Cas.  No. 
8.214;  Schmaire  v.  Maxwell,  21  F. 
Cas.    No.    12,460,    3    Blatchf.    408. 

9.  One  Hundred  and  Thirty-Four 
Thousand  Nine  Hundred  and  One 
Feet  of  Pine  Lumber,  18  F.  Cas.  No. 
10.623,   4  Blatchf.   182. 

[a]  Walvus<— He  cannot  waive  a 
tender  proposed  to  be  made  by  Im- 
porters by  acknowledging  a  tenner 
when  none  is  made.  U.  S.  v.  Nash, 
27  F.   (2as.   No.   15,856,  4  Cliff.    107. 

10k     Dignan  v.  Shields,  61  Tex.  322. 

11.  Cust.  Reg.  (1915)  art  1066; 
Rev.    Sf.    §1    2630-2631. 

[a]  Spiolal  d*piltlM<— The  pow- 
ers and  duties  of  collectors  of  cus- 
toms are  equally  vested  in  their  spe- 
cial deputies.  Vitelli  v.  U.  S.,  7 
Cust.  A.  243. 

IS.  Rev.  I  2683;  (Tust.  Reg.  (1916) 
art   1067. 

13.  Chist.  Reg.  (1915)  arts  1148- 
1144;  Rev.  St.  {t  2621,  2630-2632; 
Act  Febr.  6,  1907  (34  St.  at  I,.  880  c 
471). 

[a]  nw  reaidntoa  of  an  inspec- 
tor thus  appointed  need  not  be  at 
a  port  of  entry  or  delivery.  Rowley 
V.  Glbbs.   14  Johns.    (N.   T.)    386. 

14.  Hooper  v.  Fifty-One  Casks  of 
Brandy,  12  F.  C^as.  No.  6,«74,  2  Ware 
371. 

[a]  m  diMkaiv*  of  dotjr.— (1)  If 
the  offlclal  duties  of  an  Inspector  re- 


quire him  to  be  at  a  particular  dock 
to  await  the  arrival  of  a  vessel  that 
he  may  superintend  the  unloading  of 
her  cargo,  he  would,  while  awaiting 
her  arrival  be  in'  the  discharge  of 
his  duties.  U.  8.  v.  McEJwan,  44 
Fed,  594.  (2)  A  customs  officer  in- 
jured in  assisting  in  opening  a  gate 
on  a  pier  was  not  injuied  while  en- 
gaged in  the  performance  of  bis  offi- 
cial duty.  U.  S.  V.  Desmond,  26  F. 
Cas.  No.   14,961. 

15.  U.  S.  V.  Garllnger.  169  U.  S. 
316,  18  set  364,  42  L.  ed.  762.  See 
also  Johnston  v.  U.  S..  37  Ct.  CI.  309 
(holding  that,  Where  the  secretary  of 
the  treasury  may  legally  exercise 
the  discretion  of  paying  inspectors 
of  customs  or  surveyors'  watchmen 
less  than  three  dollars  per  day,  and 
they  accept  the  compensation  al- 
lowed, they  cannot  maintain  an  ac- 
tion for  the  difference). 

16.  IT.  S.  V.  Bachelder,  24  F.  C^a. 
No.    14,490,   2   Oall.   16. 

17.  Erhardt  v.  Ballin,  160  Fed. 
529,  80  CCA  271  (holding  that  mere 
uncertainty  on  the  point  Is  not  suf- 
flclent  to   rebut   the   presumption). 

18.  Act  Aug.  24,  1912  (37  St.  at 
L.   434   c   355). 

[a]  AUhemgh  the  wuiMxy  la  inade- 
qsata  and  a  collector  is  required  to 
perform  duties  imposed  by  laws 
passed  after  he  came  into  office,  he 
must  look  to  the  bounty  of  con- 
gress for  any  additional  reward. 
Andrews  v.  U.  S.,  1  F.  Ca.B.  No.  381, 
2   Story   202. 

[b]  Saelsiaaa  iiaaar  fonaer  lawa. 
— U.  S.  v.  Lawson.  101  U.  S.  164.  25 
L.  ed,  860;  Donovan  v.  U.  S.,  23 
Wall.  (U.  S.)  3S3,  23  L.  ed.  104  faff 
7  F.  Cas.  No.  3,994,  3  Dill.  53];  U,  S. 
v.  Ballard,  14  Wall.  (D.  S.)  457,  20 
L.  ed.  845;  U.  S.  v.  Shoemaker,  7 
Wall.  (U.  S.)  338,  19  L.  ed.  80;  XT. 
S.  v.  Macdonald,  6  Wall.  (U.  S.) 
647,  18  L.  ed.  612;  U.  S.  v.  Walker, 
22  How.  (U.  S.)  299,  16  L.  ed.  382; 
Converse  v.  U.  S.,'  21  How.  (U.  8.) 
463,  16  L.  ed.  192  [rev  26  P.  Cas.  No. 
14.848 J;  Stewart  v.  U.  S.,  17  How. 
(U.  S.)  116,  16  L.  ed.  66;  Hoyt  v. 
U.  S..  10  How.  (U.  S.)  109,  646,  IS 
X.  ed.  848,  676;  Saunders  v.  U.  S., 
114  Fed.  42,  51  CCA  668;  Andrews 
V.  TJ.  S.,  1  P.  Cas.  No.  381,  2  Story 
202;  Bates  v.  Drury.  2  F.  Cas.  No. 
1,100,  4  Mason  118;  Hooper  v.  Fifty- 
One  Casks  of  Branjdy,  12  P.  (^s.  No. 
6,674,  2  Ware  371;  Hoyt  v.  Curtis,  12 
F.  Cas.  No.  6,808;  Merriam  v.  Clinch, 
17  P.  C!as.  No.  9,460,  6  Blatchf.  6; 
U.  S.  V.  Austin,  24  P.  Cas.  No. 
14,480,  2  Cliff.  326;  U.  S.  v.  Collier, 
26  P.  Caa.' No.  14,833,  3  Blatchf.  325; 
U.  S.  V.  Pearce,  27  F.  Cas.  No.  16,021, 


an  inspector  who  for  several  years  accepts  a  regu- 
lar statutory  compensation  without  claiming  extra 
charges  for  work  done  overtime  will  be  considered 
in  the  absence  of  fraud  or  coercion  to  have  accepted 
such  payments  as  in  full.**  An  officer  of  the  cus- 
toms, duly  commissioned  and  performing  the  duties 
of  his  office,  is  presumed  to  have  ta£^  the  regular 
oaths,*"  and  his  appointment  is  presumed  to  be  a 
proper  one.*^ 

[$  83]  7.  Oompensation.  The  former  practice 
of  compensating  collectors  wholly  or  in  part 
through  fees,  commissions,  and  other  allowances  has 
lately  been  abolished,  and  collectors  are  now  ex- 
clusively on  a  salary  basis.**  The  salaries  of  col- 
lectors of'  customs  and  their  subordinates  were  re- 
vised and  fixed  by  the  president,  in  the  recent  re- 
organization of  the  customs  service,** 

[i  84]  D.  Appraisers  2°  —  1.  In  OeneraL  At 
each  port  there  is  an  appraising  officer  who,  in  case 
of  the  larger  ports,  is  appointed  by  the  president;" 
but  at  the  smaller  ports,  be  is  appointed  by  the 
secretary  of  the  treasury  on  nomination  by  the  col- 
lector of  customs.**  Other  officers,  known  variously 
as  acting  appraisers,  deputy  appraisers,  and  assist- 

2  Sumn.  675;  Gray  v.  U.  S.,  23  Ct. 
CI.  323.  Burke  v.  U.  S.,  19.  Ct.  CI. 
420;  Carter  v.  U.  S.,  6  Ct.  CI.  31; 
Prleur  v.  Morgan,  11  Rob.  (La.)  292; 
Doane  v.  Phiflips,  12  Pick.  (Mass.) 
223 

19.  Act  Aug.  24,  1912  (37  St.  at 
L.  434  c  865  f  1),  authorizing  a  plan 
of  reorganixation,  which  was  perfect- 
ed by  President  Taft  and  reported 
by  him  to  congress  March  3,  1913. 
Comb.    St.    (1916)    p    6613. 

[a]  Saolalona  nndar  former  sya- 
turn. — ^Auffmordt  v.  Hedden,  137  XJ. 
S.  310.  11  set  103,  34  L.  ed.  674; 
Donovan  v.  U.  S.,  23  Wall.  (U.  S.) 
383,  23  L.  ed.  104  [aff  7  P.  Cas.  No. 
3,994,  3  Dill.  53];   Saunders  v.  U.  S., 


114  Fed.  42.  51  CCA  668  [aff  98  Fed. 
196];  Andrews  v.  U.  S.,  1  P.  Cas.  No. 
381,  2  Story  202;  Ayer  v.  Thacher. 
2  P.  Cas.  No.  684,  3  Mason  163; 
Champney  v.  Bancroft,  5  F.  Cas.  No. 
2,587,  1  Story  423;  TJ.  S.  v.  Morse,  27 
P.  Cas.  No.  15,820,  3  Story  87;  U. 
S.  V.  Sherlock,  27  F.  Cas.  No.  16,277; 
Bachelor  v.  U.  S.,  8  Ct.  CI.  235;  Neff 
V.  U.  S.,  8  Ct.  CI.  233;  McLean  v. 
U.  S.,  8  Ct.  CI.  217;  Patton  v.  U.  8., 
7  Ct.  CI.  362;  Fuller  v.  Briggs,  22 
Vt.    80. 

[b]  An  "oooaslonal  weiirhar"  is 
not  one  of  the  weighers  designated 
by  the  statute  of  1886,  who  is  to 
receive  a  fixed  salary;  but  his  com- 
pensation is  fixed  by  the  contract 
which  he  makes  with  the  secretary 
of  the  treasury,  and  he  must  abide 
thereby.  Pray  v.  V.  S.,  106  U.  S. 
594.   1   set  483,  27  L.  ed.  265. 

ao.  Appralsament  see  infra  Jf 
113-131. 

ai.  Rev.  St.  iJ  1769,  2613;  Cust. 
Reg.    (1915)    art   1139. 

[a]  The  marohaat  appraisers  pro- 
vided for  nnder  fomur  sets  (1) 
were  selected  by  the  collector  either 
at  his  own  Instance  or  upon  the  re- 
quest of  the  Importer.  It  was  re- 
quired that  the  person  selected  be 
an  experienced  merchant,  familiar 
with  the  character  of  the  goods  in 
question.  Auffmordt  v.  Hedden,  137 
U.  8.  310,  11  set  103,  34  L.  ed.  674 
faff  30  Fed.  360];  Erhardt  v.  Ballin. 
150  Fed.  529,  80  CCA  271.  (2)  If 
the  collector  refused  to  appoint  a 
merchant  appraiser,  the  remedy  of 
the  importer  was  an  action  on  the 
case.  Lehmaler  v.  Maxwell,  16  P. 
Cas.  No.  8,214.  (3)  The  collector, 
and  not  an  official  appraiser,  should 
administer  the  oath  to  such  mer- 
chant appraisers.  Vaccari  v.  Max- 
well. 28  P.  Cas.  No.  16,810,  3  Blatchf. 
S68 

83.  Cust.  Reg.  (1915)  arts  1141. 
1143. 
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ant  appraisers,  are  provided  for,  whose  duties  are  to 
aid  the  appraiser  and  to  act  for  him  in  bis  ab- 
sence.'* These  yarious  appraising  officers  are  as- 
sisted by  subordinates  known  aa  examiners  who  are 
required  to  make  returns  upon  the  invoices  as  to 
the  value  and  dutiable  character  of  the  merchan- 
dise under  appraisement.** 

[(85]  2.  Duties.  Appraising  offtcers  are  re- 
quired to  examine  and  appraise  imported  merchan- 
dise and  to  report  to  the  collector  in  writing*'  the 
foreign,  market  value  of  such  merchandise;**  but 
they  have  no  power  to  make  a  second  appraisal  of 
the  same  merchandise.*'  The  appraiser  also  de- 
scribes the  merchandise  in  his  return,  in  such  terms 
as  will  enable  the  collector  to  classify  the  same  for 
duty  purposes,**  and  reports  the  correct  measure- 
ments and  quantities.**  In  the  performance  of  these 
duties  appraisers  may  cite  to  appear  before  them 
and  may  examine  under  oath  any  importer,  owner, 
agent;  consignee,  or  other  person  touching  any  mat- 
ter respecting  imported  merchandise.*"  The  reports 
of  the  appraiser,  while  prima  facie  correct,  are  not 
binding.** 

[$86]  E.  Oeneial  Avpniaan—l.  In  OeneraL 
In  1890  congress  established  the  board  of  general 
appraisers,  which  is  in  effect  a  court,**  and  vested 
such  board  with  the  jurisdiction  theretofore  vested 
in  the  secretary  of  the  treasury  to  entertain  pro- 
tests against  collectors'  decisions  as  to  the  rate  and 
amount  of  duty;**  and  in  addition  with  the  reap- 
praising functions  previously'  exercised,  on  appeal 
from  local  appraising  officers,  by  officers  known  as 
merchant  appraisers  and  general  appraisers.**  The 
board  is  a  tribunal  of  special  and  limited  jurisdic- 
tion,*' and  in  a  sense  is  an  essential  part  of  the 
customhouse  machinery.**  The  law  governing  this 
tribunal  provides  for  nine  general  appraisers,  ap- 
pointed by  the  president  with  the  advice  and  con- 
sent of  the  senate,  who  shall  hold  office  during  good 
behavior,  but  who  may,  after  due  hearing,  be  re- 


Cust.    Reg.    (1916)    arts   1121 
1123;  Act  Oct.   3,   1913    (38   St.  at  L. 
186   c  16   {    3   par  M). 

24.     Cust.    Reg.    (1915)    art   112<. 

[a]  Pals*  rnorta  by  aa  axunliMr 
may  be  irrouna  for  criminal  prose- 
cution, although  the  making  of  those 
reports  may  not  have  been  part  of 
his  oflUclal  duties.  U.  S.  v.  Rosen- 
thal. 126  Fed.  766  [aft  145  Fed.  1, 
76  CCA  31  (certiorari  den  200  U.  S. 
618.    26   set   755.  60   L..   ed.    623)]. 

38.     Cust.    Reg.    (1916)    art    1120. 

[a]  Abaeno*  of  tli*  appralasi's 
mritten  oartUloat*  renders  an  ap- 
praisement invalid.  The  Lace 
House  V.  U.  S.,  141  Fed.  869,  73  CCA 
103. 

as.  Act  Oct.  3.  1913  (38  St.  at  L. 
185  c  1«  }  3  pars  K,  L). 

Apgntiaement  see  infra  {(  113- 
131. 

37.  U.  S.  V.  Bennett,  2  Cust.  A. 
249  ^ 

38.  Cust.    Reg.    (1915)    art   1120. 
Olaaslfloatloa  see  infra  H  142-144. 

39.  Act  Oct.  3,  1913  (38  St.  at 
L.  185  c  16  8   3  par  K). 

Quantity  see  infra   S   1^6   et  seq. 

30.  U.  S.  V.  Bornn  Hat  Co.,  184 
Fed.  499  (construing  38  St.  at  L. 
188  c  16   i    3  pars  O,  P). 

31.  U.  S.  V.  Macy,  7  Cust.  A.  8. 

33.  Stone  v.  Whltrldge,  129  Fed. 
33,  64  CCA  47  [rev  on  other  grounds 
197  U.  S.  136,  26  SCt  406,  49  L.  ed. 
696]. 

tUrrUtw   1>7   board    of   general   »p- 
pndseia  see  Infra  !<S  263-282. 
83.     Rev.    St.    i    2931. 

34.  Rev.  St.    99   2608,  2609.   2930. 

35.  V.  S.  v.  Park,  4  Cust.  A.  293. 
See     "Judicial     Review     In     Customs 


Taxation"  (article  by  George  Stewart 
Brown,  ForUm,  July,  1918). 

86.  U.  S.  v.  Shea,  114  Fed.  38,  51 
CCA   664. 

37.  Act  June  10,  1890  (26  St.  at 
Li.  136  c  407  9  12)  as  amended.  Act 
Aug.  6,  1909  (36  St.  at  L.  91  c  6  9  28 
subs   12). 

[a]  Vndmr  a  former  atatate  which 
did  not  provide  for  a  hearing.  It 
was  held  that,  where  the  record 
shows  that  the  president  deemed  It 
his  duty  to  make  changes  In  the 
board  of  appraisers,  the  court  must 
assume  that  the  changes  were  such 
as  were  prescribed  by  law,  and  that 
the  president  was  guided  by  the  stat- 
ute prescribing  the  grounds  on  which 
the  officer  might  be  removed.  Shurt- 
left  V.  U.  8.,  36  Ct.  CI.  34  [aff  189 
U.  S.   311,  23  SCt  635,   47  L.  ed.   828], 

38.  Act  Oct.  3,  1913  (38  St.  at  L.. 
186  c  16   9    3  par  M). 

Beappialaamaat  see  infra  {9  132- 
141. 

38.     Act  Oct.   3   1913    (38   St.  at  L. 

186  c   16    ;    3    par    M). 

40.  Act  Oct.   3.   1913    (38  St.  at  L. 

187  c   16    9    3   par   N). 

Protest  see  Infra  S!  229-282. 

Review  of  protest  by  general  ap- 
praisers see  Infra  99   263-282. 

41.  Act  March  2,  1897  (29  St.  at 
L.  604  c  368);  Cust.  Reg.  (1916)  art 
522. 

Xsvleiw  of  reiootlons  see  infra  9 
107. 

43.  U.  8.  v.  Brown,  127  Fed.  793, 
62  CCA  473. 

48.  U.  S.  V.  Brown,  127  Fed.  793, 
62   CCA   473. 

44.  U.  S.  V.  Straus,  6  Chist.  A. 
147. 


moved  for  neglect  of  duty,  for  malfeasance  in  of- 
fice, or  for  inefficiency.*' 

[i  87]  2.  JoriadicrtioiL  Acting  singly,  the  gen- 
eaal'  appraisers  hear  and  determine  appeals  taken 
either  by  importers  or  by  collectors  ijpom  the  ap- 
praisements made  by  the  local  appraisers  at  the 
various  ports.**  Acting  as  boards  of  three,  they 
have  jurisdiction:  (1)  Over  appeals  from  decisions 
on  reappraisement  made  by  single  general  ap- 
praisers, as  aforesaid;**  (2)  over  protests  against 
decisions  by  collectors  of  "customs  as  to  the  rate  or 
amount  of  duty  on  merchandise  subjected  to  duty,*" 
and  (3)  over  protests  against  rejections  of  tea  by 
reason  of  failure' to  meet  the  required  standards.*' 
The  power  to  decide  a  case  requires  first  of  all  that 
the  board  shall  determine  its  jurisdiction,**  includ- 
ing the  validity  of  a  protest.**  The  board's  juris- 
diction attaches  when  the  time  prescribed  for  for- 
warding a  protest  to,  the  board  has  expired,  re- 
gardless of  whether  the  collector  has  transmitted  the 
papers  to  the  board.**  Jurisdictional  questions  are 
not  waived  by  going  to  trial  on  the  merits.**  Man- 
damus may  be  resorted  to  to  compel  the  board  to 
exercise  its  jurisdiction  should  it  refuse  ao  to  do.** 
While  formerly  their  jurisdiction  extended  only  to 
merchandise  lawfully  entered  and  regularly  in- 
voiced and  appraised,  and  to  fees  and  exactions  of 
whatever  character,*'  the  present  law  includes  as 
well  merchandise  on  which  duty  has  been  assessed, 
but  which  fa&j  not  have  been  actually  imported 
from  a  foreign  country,**  with  the  result,  as  has 
been  held,  that  any  and  every  decision  of  a  collector 
as  to  the  rate  and  amount  of  duties  may  be  protested 
and  reviewed  by  the  board.**  Nevertheless,  charges 
connected  with  the  exportation  of  merchandise  en- 
titled to  a  drawback  of  duties  paid  on  importation 
are  not  within  the  board's  jurisdiction;'"  but  it  is 
held  that  the  board  has  jurisdiction  to  review  the 
legality  of  an  assessment  of  additional  duties  for 
under-valuation  of  merch^dise  entered  in  bond  for 

46.  Carriere  v.  U.  S.,  163  Fed. 
1009. 

46.  Walte  v.  Macy,  246  U.  8.  606, 
608  (where  It  was  held  Ihat  a  trans- 
gression of  its  statutory  power  by 
an  administrative  board  is  subject  to 
Judicial  restraint,  although  gulsed  as 
a  discretionary  decision  within  Its 
Jurisdiction;  also,  "no  doubt  It  is  true 
that  this  Court  cannot  displace  the 
Judgment  of  the  board  In  any  mat- 
ter within  its  Jurisdiction,  but  it  is 
equally  true  that  the  board  cannot 
enlarge  the  powers  given  to  It  by 
statute  and  cover  a  usurpation  by 
calling  It  a  decision  on  purity,  qual- 
ity or  fitness  for  consumption")! 
Prosser  v.  U.  S.,  158  Fed.  971,  86  CCA 
176. 

4/r.  Goetze  v.  U.  S.,  182  U.  S.  221, 
21  SCt  742,  45  U  ed.  1066;  De  Lima 
v.  Bidwell,  182^.  S.  1,  21  SCt  743.  46 
L.  ed.  1041;  In  re  Chlcester,  48  Fed. 
281. 

[a]  Vnlawfol  oIiaiic«s«— Any  al- 
leged inclusion  of  unlawful  charges 
by  the  collector  or  appraiser  was 
subject  to  their  review.  U.  S.  v. 
Passavant,  169  U.  S.  16,  18  SCt  219, 
42  L.  ed.  644. 

[b]  Snty  on  cost  of  rnaln  of 
▼•ssels,  assessed.  U.  S.  v.  Cleo.  Hall 
Coal  Co.,  142  Fed.  1039,  71  CCA   686. 

48.  Act  Oct.  3.  1913  (38  St  at  U 
187  c  16  9  3  par  N). 

48.     U.  S.  v.  Mendel,  7  Cust.  A.  478. 

[a]  Kail  importstloni  are  within 
the  Jurisdiction  of  the  board  of  gen- 
eral appraisers.  U.  S.  v.  Mandel,  7 
Cust.  A,  476;  U.  S.  v.  General  Slec- 
tric  Co.,    4    Cust.   A.    287. 

50.  Atlantic  Transport  Co.  v.  U. 
S.,   6   Cust.   A.    373. 


For  later  oases,  dsvslopmsnts  and  cbanges  in  the  law~see  cumulative  Annotations,  same  title,  page  and  note  number. 
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smelting  and  ree'zportation.** 

Manifest  clerical  errors  may  be  corrected  by  tbe 
board  under  their  general  jurisdiction  over  pro- 
tests relative  to  amount  of  duty,  regardless  of  the 
fact  that  the  same  power  is  vested  in  the  secretary 
of  the  treasury.'* 

Ab  to  cnirency  Talnes.  The  general  appraisers 
have  no  jurisdiction  to  review  the  action  of  the  col- 
lector in  adopting  the  estimated  value  of  a  foreign 
coin  as  determined  by  the  director  of  the  mint,  and 
as  proclaimed  by  the  secretary  of  the  treasury,"* 
although  the  rule  is  otherwise  if  he  declines  to  ac- 
cept the  proclaimed  value  and  adopts  another,"^  or 
attempts  to  fix  the  date  at  which  the  value  of  a 
foreign  coin  is  to  be  estimated."" 

[$  88]  3.  Powers  and  Dntlee— a.  Judicial 
Powers.  In  the  conduct  of  reappraisements,  the 
general  appraisers  are  enjoined  by  statute  to  pro- 
ceed by  (jl  reasonable  ways  and  means,  exercising 
both  judicial  and  inqnisitorial  functions;"*  but  in 
reviewing  decisions  of  collectors  of  customs,  on  pro- 
test proceedings,  the  board  of  general  appraisers 
proceeds  judicially;"'  and  it  has  been  held  definitely 
that  the  board  is  a  judicial  tribunal,  clothed  with 
jndieial  powers"*  and  acting  independently  of  the 
treasury  department."* 

[i  89]  b.  Bules.  The  board  of  general  ap- 
praisers has  power  to  malce  rules  of  evidence,  prac- 
tice, and  procedure,'"  and  having  established  such 
rules  it  is  the  board's  duty  to  observe  them.*^ 
Rules  to  secure  uniformity  of  decision  are  specially 
authorized  by  the  same  statutory  provision,  and  it 
is  held  that,  in  order  to  secure  the  uniformity  con- 
templated by  law,  consultation  between  appraisers 


51.  National  Zinc  Co.  v.  U.  S.,  7 
Cust.   A.   145. 

55.  V.  8.  V.  Benjamin.  72  Fed.  51; 
tr.  S.  V,  National  Steam  Nav.  Co., 
Ltd..  4  Gust.  A.  491;  U.  S.  v.  Wyman, 

4  Cust.  A.  264:  U.  S.  V.  Swedish 
Produce  Co.,  4  Cust.  A.  223.  Com- 
pare Atlantic  Transport  Co.  v.  U.  S., 

5  Cust.  A.  373  (holding  that,  as 
Jurisdiction  concerning  drawbacks 
had  b^en  vested  In  the  secretary  of 
the  treasury,  It  would  be  tncangru- 
ous  to  vest  In  another  tribunal  the 
decision  of  questions  as  to  charges 
under    the   drawback   law). 

[a]  Pttwar  to  oorreot  a  olailoal 
mlirtalte  Is  a  necessary  power  In  the 
administration  of  every  department. 
Bell  V.  Hearne.  19  How.  (U.  S.)  2B2, 
16  L.    ed.    614. 

Omraotloii  of  enoza  olerloal  or 
o«h«rwla«  see   Infra  9:   191-192. 

53.  U.  S.  V.  KlIngenbeTK,  153  U. 
S.  »3.  14  set  790,  38  L.  ed.  647   [rev 

57  Fed.     195]. 

54.  Stone  v.  Whltrldge,  129  Fed. 
83,  64  CCA  47  [rev  on  other  grounds 
197  U.  S.  135,  25  SCt  406,  49  L.  ed. 
696];    U.    S.    v.    Beebe.    122    Fed.    762, 

58  CCA  662  [aft  117  Fed.  670];  V.  S. 
V.  Beebe,  103  Fed.  785  [afT  106  Fed. 
75,  45  CCA  230  (certiorari  den  180 
U.  S.  640,-  121  SCt  922,  45  L.  ed. 
711)];  U.  S.  -v.  Newhall,  91  Fed.  525, 
532  (where  it  is  said:  "The  Kllngen- 
berg  Case  [153  U.  S.  93,  14  SCt  790. 
38  Li.  ed.  647]  Is  not  ^n  authority 
upon  the  proposition  that  where  the 
collector  declines  to  accept  the  pro- 
claimed value  of  a  foreign  stand- 
ard coin,  and  adopts  another  stand- 
ard, thereby  Increasing  the  amount 
of  duties  upon  Imported  merchan- 
dise, bis  action  Is  not  the  subject 
of  review,  under  the  act  of 
1890"). 

S5w  Wood  V.  TI.  S.,  72  Fed.  264, 
18  CCA  563  (dlst  U.  S.  V.  KUngen- 
berg.  153  XT.  S.  98,  14  SCt  790,  38  L. 
ed.   647]. 

56.  Act  Oct.  5,  1913  (38  St.  at 
L.  186   c    It  .(    8   par  M). 

[17  C.  J.— 39] 


67.  Marine  v.  Lyon,  65  Fed.  992, 
13  CCA  268  (holding  that  Judicial 
power  Is  conferred  by  the  phrase- 
ology defining  the  board's   duties). 

58.  Stone  v.  Whitrldge,  129  Fed. 
33,  64  CCA  47  [rev  on  other  grounds 
197  U.  S.  ISB,  25  SCt  406,  49  L. 
ed.  696];  Marine  v.  Lyon,  66  Fed. 
992,  13  CCA  268;  U.  S.  v.  Kurtz,  6 
Cust.  A.  144. 

69.  Stone  v.  Whitrldge,  129  Fed. 
33,  64  CCA  47  [rev  on  other  grounds 
197  U.  S.  135,  25  SCt  408,  49  L. 
ed.    696]. 

[a]  Admlalatratlv*  nJlagm. — The 
construction  or  interpretation  of  an 
Inferior  federal  court  or  of  a  re- 
viewing board  prevails  over  that  of 
an  administrative  department.  U.  S. 
V.  Allen,  192  U.  S.  543,  24  SCt  416, 
48  L.  ed.  566;  Nicholas  v.  U.  S.,  7 
Cust.   A.   97,    111. 

ea  Act  Aug.  5,  1909  (36  St.  at  L. 
c   6    g    28    subs  12). 

[a]  Bnlsa  of  board  of  gunMnl 
appralMrs  see  Treas.   Dec.    34210. 

[b]  TomuT  statnte. — The  board 
adopted  a  rule  of  procedure  before 
authority  to  do  so  had  been  given 
by  the  secretary  of  the  treasury, 
but  shortly  thereafter  the  secretary 
having  promulgated  a  regulation 
providing  that  the  board  should 
adopt  such  a  rule,  ratification  should 
be  pre.-fumed.  Prosser  v.  U.  S.,  154 
Fed.  721  [rev  on  other  grounds  158 
Fed.    971,    86    CCA    175]. 

ei.  U.  S.  V.  Lum  Chong,  3  Cust. 
A.  468;  U.  S.  v.  Rothschild,  3  Cuat. 
A.  251. 

[a]  Votlo*  of  BLOtloaaL — ^Under 
the  rules  of  the  board  the  oppos- 
ing party  Is  entitled  to  notice  of 
all  motions.  U.  S.  v.  Rothschild,  3 
Cust.   A.   251. 

es.  Wolff  v.  U.  S.,  1  Cust.  A.  181, 
188  (holding  that  one  of  the  most 
.Important  reasons  for  the  creation 
'of  the  board  was  to  secure  through 
that  body  uniformity  of  appraise- 
ment and  classification). 

[a]    XavallA  rola^A  rule  adopted 


and  general  appraisers,  and  between  the  different 
boards  of  three  general  appraisers,  is  not  only  a 
prudent  and  a  wise  precaution  but  a  necessary 
one."*  The  consolidation  of  cases  which  arose  at 
various  ports  but  related  to  the  same  kind  of  mer- 
chandise, imported  under  the  same  tariff  act  and 
raising  the  same  issues,  was  held  to  be  a  proper 
exercise  of  the  board's  power." 

[$90]  c.  Evidence.  The  board  of  general  ap- 
praisers has  authority  not  only  to  establish  rules  of 
evidence  not  inconsistent  with  the  statutes,  but  also 
has  the  powers  of  a  circuit  court  in  regard  to  the 
production  of  evidence,'*  and  the  general  appraisers 
are  specifically  authorized  to  ^ite  to  appear  before 
them,  and  to  produce  documents  if  necessary,  any 
importer  or  other  person  whose  testimony  shall  be 
deemed  material;*"  and  it  is  also  provided  that  all 
the  evidence  taken  by  and  before  the  board  shall, 
on  appeal  to  the  court  of  customs  appeals,  be  com- 
petent evidence  in  such  court.**  The  regularity  of 
the  board's  procedure  may  not  properly  be  chal- 
lenged on  the  ground  of  the  presence  or  absence  of 
different  general  appraisers  while  the  testimony  is 
being  taken."  Refusal  to  ,  allow  an  importer  to 
offer  proper  evidence  is  error.*' 

Issuance  of  a  comndssion  to  take  testimony  in  a 
foreign  country,  and  a  rule  that  upon  return  of  the 
same  the  deposition  shall  be  considered  competent 
evidence,  are  within  the  board's  authority." 

Evidence  taken  in  other  cases  may  also  be  ad- 
mitted in  any  like  case,  under  a  rule  permitting  the 
witnesses  who  gave  such  evidence  to  be  recalled 
for  cross-examination." 

[i  91]  d.  Expert  Knowledge.  While  in  the 
by  the  general  appraisers  is  Invalid 
which,  In  order  to  prevent  conflict- 
ing decisions,  provides  for  the  trans- 
fer of  a  case  from  one  board  to 
another  when  the  majority  of  all 
the  general  appraisers  is  of  opin- 
ion that  a  proposed  decision  in  the 
case  by  one  board  conflicts  with  a 
previous  decision.  Prosser  v.  U.  S., 
158  Fed.  971,  86  CCA  175  [rev  164 
Fed.  721]. 

63.  U.  S.  V.  Cummtngs,  3  Cust. 
A.  291.  But  see  Watte  v.  Macy,  246 
U.  S.  606  (where  the  secretary  of  the 
treasury  was  referred  to  as  "the  su- 
perior" of  the  board  of  general  ap- 
praisers having  Jurisdiction  over  tea 
rejections). 

64.  Act  Aug.  6.  1909  (36  St.  at  L. 
c  6    J   28  subs  12). 

[a]  Affidavit  as  evUsnce. — It  was 
an  offer  of  "evidence"  where  an  Im- 
porter appeared  before  the  board  of 
general  appraisers  and  submitted  an 
affldavlt  made  by  a  person  in  a 
foreign  country.  Mendelson  v.  U.  S., 
154    Fed.    33,    83   CCA    145. 

65.  Act  Oct.  5.  1913  (38  St.  at 
L.    188    c    16    »    3    par  O). 

66.  Act  Aug.  5,  1909  (36  St.  at 
L.  105  c  6  S  28  subs  29);  Judicial 
Code  !  198  (36  St.  at  L.  1146  c 
231). 

EvUUBoe  made  oomyoteat  lur  atat- 
nt*  see  Infra  9  294. 

67.  U.  S.  V.  Pierce,  140  Fed.  962 
[aff  147  Fed.    199.   77  CCA  426]. 

68.  American  Olue  Co.  v.  U.  S., 
6    Cust.    A.    36. 

[a]  Vatnzo,  ohaiBotw,  and  use  of 
merohandlse. — The  importer  having 
made  out  a  prima  facie  case  that 
the  merchandise  received  by  him 
was  the  same  as  had  been  Imported, 
It  was  error  to  refuse  to  allow  him 
to  show  the  nature  and  character  of 
the  merchandise  and  the  use  to 
which  It  had  been  put.  American 
Glue  Co.  V.  U.  S.,  5  Cust.   A.   36. 

68.  tl.  S.  V.  Hoffman-La  Roche 
Chemical  Works,  1  Cust.  A.  276. 

70.     SheldonI  b5iVID\a;,\J  Cust.   A. 


610     [17  C.  J.] 


CVaTOMS  DUTIES 


[§§  91-95 


early  days  of  the  board  of  general  appraisers  there 
was  a  tendency  to  r^;ard  that  tribunal  as  being  to 
an  extent  ez  parte  and 'to  have  power  to  apply  to- 
ward the  decision  of  protest  cases  knowledge  de- 
rived from  the  trial  of  similar  issues  in  other  cases, 
or  from  long  experience  in  dealing  with  such  mat- 
ters/^ more  recently,  especially  since  the  enactment 
of  legislation  expressing  more  clearly  the  will  of 
congress  in  that  regard,^'  it  has  been  held  that  such 
procedure  is  improper.'* 

[i  92]  e.  DedBiona.  The  decisions  of  the  board 
of  general  appraisers,  including  those  of  single  gen- 
eral appraisers  in  reappraisement  cases,  are  printed, 
either  in  full  or  in  abstract  form,  and  promulgated 
weekly  by  Jhe  secretary  of  the  treasury  for  offieial 
and  public  information  and  guidance/*  When 
vested  with  jurisdiction  to  make  a  decision,  no  error 
which  it  may  make  in  reaching  its  conclusion  will 
render  the  decision  void  or  open  the  judgment  to 
collateral  attack,^'  but  when  directly  attacked  the 
records  of  their  judgments  must  contain  the  essen- 
tial jurisdictional  averments."  Except  when  ap- 
pealed from  as  !may  be  provided  by  law,  decisions 
by  single  general  appraisers  and  boards  of  general 
appraisers  are  final  and  conclusive  agunst  ah  par- 
ties." 

[i  93]  f.  Rehearing.  The  majority  of  a  board 
of  general  appraisers  may  grant  a  rehearing  or  a 
retrial  of  a  case.'^  Where  a  rehearing  has  been 
granted,  the  board  should,  before  again  rendering 
judgment  in  the  matter,  set  the  case  for  hearing.^* 
A  motion  for  a  new  trial  before  the  board  should 
be  verified  if  containing  matter  ontside  the  record,*" 


and  the  affidavit  of  merits  accompanying  a  motion 
for  a  new  trial  should  specify  the  testimony  to  be 
produced.^'  An  irregularity  on  the  part  of  the 
board  in  amending  its  decisions  within  the  period 
allowed  for  applying  for  rehearing  may  be  waived 
by  the  importer."  Error  in  denying  a  petition  for 
rehearing  will  not  be  considered  on  appeal  where 
the  record  is  such  that  the  court  may  dispose  of  the 
case  finally  on  the  merits.'*  , 

[i  94]  F.  Customs  Broken.  A  customs  brok- 
er, or  customhouse  broker,  is  an  agent  who  attends 
to  the  entrance  and  clearance  of  goods  and  vessels 
for  others.**  The  law  prescribes  that  no  person  may 
transact  business  as  a  customs  broker  without  a  li- 
cense, which  may  be  granted  by  a  collector  of  cus- 
tomd  to  any  citizen  of  the  United  States,  of  good 
moral  character,  and  also  that  the  collector  may  at 
any  time  serve  notice  in  writing  upon  the  licensee 
to  show  cause  why  the  license  should  not  be  revoked, 
this  notice  to  be  in  the  form  of  a  statement  specific- 
ally setting  forth  the  grounds  of  complaint.*'^  The 
notice  need  not  set  forth  the  case  with  legal  cer- 
tainty, and  the  unnecessary  use  of  technical  l^al 
phrases  charging  an  offense  not  proved  is  no  ground 
for  denying  revocation."  Fraudulent  conversion  of 
a  check  for  the  refund  of  duties  constitutes  suf- 
ficient ground  for  revocation  of  license.*'  Upon  re- 
view of  an  adverse  finding  by  the  collector,  which 
the  licensee  may  have,  first  by  the  secretary  of  the 
treasury  and  then  by  a  district  oonrt,  the  finding  of 
the  collector  on  questions  of  fact  should  be  treated 
as  a  verdict  and  not  be  disturbed  when  there  is 
evidence  to  support  it.** 


.      IV.    ASCEBTAIKMENT  AND  OOLLEOTIOIT 

[$95]     A.    Entry — 1.    Necessity."    As    a    con-  I  merchandise,  entry '^  thereof  must  be  made  with  the 
dition  precedent  to  taking  possession  of  imported  |  collector  of  the  district  within  which  the  importa- 


61;  U.  S.  T.  Ob«rle,  1  Cust.  A.  527. 

Oonalduratlon  of  airUleiiM  iB  othar 
oaaaa  see  infra   S   27S. 

71.  In  re  Van  Blankenateyn,  56 
Fed.  474,  S  CCA  67t;  In  re  Muser,  4B 
Fed    831 

7a.  Act  May  27,  190S  (36  St.  at 
1..  317  c  200);  Act  Auer.  6.  1909  (36 
St.  at  L.  98  c  S  1  28  subs  12). 

73.  U.  S.  v.  Burley,  6  Cust.  A. 
401. 

[a]  Baaaoa  (or  ml*.— "In  this 
case  the  component  material  of  chief 
value  was  not  a  matter  of  which  the 
board  could  take  judicial  notice,  and 
the  board's  expert  knowledge  of  the 
merchandise.  If  it  had  any,  could 
not  of  course  be  utillEed  by  it  in 
reaching  a  decision.  To  hold  other- 
wise would  deprive  the  protestants 
of  the  right  of  cross^xamlnation  of 
adverse  witnesses  and  would  efFec- 
tually  block  the  review  by  this 
court  of  the  facts  on  which  the  de- 
cision was  based."  U.  S.  v.  Burley, 
6  Cuat.  A.  401,  403.  To  like  effect 
see  U.  S.  V.  Lun  Chong,  3  Cust.  A. 
4«8;   U.   8.  V.   Oberle.   1   (iust.   A.   627. 

Jtidlclal   notioa    see    infra    t    276. 

74.  Act  Oct.  3,  1913  (38  St.  at  L. 
188    c    16    i    3    par    Q). 

[a]  Tha  daoiaioiia  of  tba  board 
ara  pxoiuvl|rat«a  throughout  the 
trade  generally,  and  are  read  and  fol- 
lowed by  customs  brokers  and  im- 
porters as  authority  for  their  ac- 
tions, and  are  the  guides  as  to  mar- 
ket value  and  followed  as  authori- 
tative by  all  collectors  and  apprais- 
ing officers.  Stein  v.  U.  S.,  1  <^ist. 
A     36 

'76. "  U.  S.  V.  Kurti,  6  Cust.  A.  144. 

[a]  IlliiatmtloB. — ^Where  the  board 
has  decided  that  a  protest  covered 
certain  merchandise  on  the  invoice, 
such  conclusion,  although  erroneous, 
must  be  accepted  by  the  parties  un- 
less  directly   attacked   by   appeal   or 


otherwise,  as  the  law  directs.     U.  S. 
V.  Kurtz,   6   Cust.   A.   144. 

76.  U.  S.  V.  Loeb,  107  Fed.  «»2, 
46 -CCA  662  [certiorari  den  181  U.  8. 
618,  21  set  923.  45  L.  ed.  1030]; 
U.    S.    V.    Park,    4    Cuat.    A.    293. 

77.  Act  Oct.  3,  1913  (38  St.  at  L. 
186  c  16  i  3  par  M;  187  c  16  I  3 
par    N). 

Appeal    see    Infra    SS    283-303. 
BsanpimlaaiiMa.t  see   Infra   {(   182- 
141. 

78.  Act  Aug.  E,  1909  (36  St.  at  L. 
98  c  6   S   28  subs   12). 

[a]  BaapptalaesiaBt  deolaioaa 
could  not  Be  amended  prior  to  this 
enactment.  Leemlng  v.  U.  S.,  153 
Fed.    489. 

79.  V.  8.  V.  Rothschild.  3  Cust. 
A.    261. 

80.  Gallagher  v.  U.  S.,  4  C^iat  A. 
291 

si.  Gallagher  v.  U.  S.,  4  C^lBt  A. 
291. 

SO.  King  Collar  Button '  Co,  v.  U 
S.,   3  Cuat.  A.   174. 

88.  U.  S.  V.  Danker,  t  Cust.  A. 
462;  U.  S.  V.  Didler-March  Co.,  2 
CTust.    A.    436: 

84.     Standard    D. 

[a]  The  term  "onatomkouaa  taok- 
ei"  (1)  shall  be  taken  to  Include 
all  persona,  copartnerships,  corpora- 
tions, and  firms  transacting  customs 
business  at  a.  customhouse  In  behalf 
of  other  persons  generally.  Cust. 
Reg.  (1915)  art  1138.  (2)  The  term 
Includes  persons  who  deal  in  draw- 
back matters  exclusively,  as  well  as 
those  who  combine  alt  branches  of 
customhouse  work.  21  Op.  Atty.- 
Qen.    p    255. 

[b]  Whsrs  a  power  of  attomsy 
to  recover  an  excess  of  duties  la 
given  to  a  customhouse  broker  th» 
power  does  not  attach  when  the 
amount  of  the  duties  Is  fixed  Initial- 
ly  by   the   collector  of  the  port  but 


when  the  duties  are  finally  fixed  by 
the  appraisers  and  the  liquidating 
clerk,  where  at  this  time  either  a 
,sult  or  an  appeal  to  the  treasury 
department  to  obtain  a  refund  is 
necessary.  Culver  v.  Western  Union 
Tel.    Co.,    SO    N.    T.    691    mem. 

85.  Act  June  10,  1910  (3^  St.  at 
li.  464  c  283). 

86.  In   re  Corsi,    235   Fed.   994. 

87.  In   re  Corsi,   235   Fed.   994. 

88.  In   re  Corsi,   235  Fed.  994. 
8S.    PsBaltiaa    or    forfaUnraa    tat 

fallnra  to  make  entry  see  infra  f 
320  et  seq. 

90.  [a]  Xba  tanA  "eatry,"  (1)  in 
the  acts  ofl  congress,  is  usad  in 
two  senses.  It  may  refer  to  the 
bill  of  entry,  that  Is,  the  paper  or 
declaration  which  the  merchant  or 
Importer  in  the  first  instance  hands 
to  the  entry  clerk;  or  it  may  be  sa 
used  as  to  denote  not  a  document 
but  a  transaction,  that  is,  a  series 
of  acts  which  are  necessary  to  the 
end  to  be  accomplished,  namely,  en- 
try of  the  goods.  U.  S.  V.  Baker,  24 
F.  Cas.  No.  14,500,  5  Ben.  251;  TJ.  S. 
V.  Cargo  of  Sugar,  26  F.  Cas.  No. 
14,722,  3  Sawy.  46:  U.  a,  v.  Six  Hun- 
dred and  Sixty-One  Bales  of  Tobac- 
co, 27  F.  Cas.  No.  16,297.  (2)  In 
this  latter  sense  It  Includes  the 
official  returns  of  customs  weighers. 
U.  S.  V.  Mescall,  164  Fed.  587.  (S) 
The  word  Is  frequently  used  as  re- 
ferring to  the  particular  documents 
which  the  statutes  require  and 
which  they  designate  as  "entries." 
U.  S.  V.  Legg,  105  Fed.  930,  45  CCA 
134.  (4)  "Entry"  meant  entry  for 
consumption,  in  a  provision  for 
"merchandise  previously  Imported 
for  which  no  entry  has  been  made." 
Ellison  v.  U.  S.,  142  Fed.  732.  788. 
74  CCA  64  [certiorari  den  202  U.  S. 
615,  26  set  763,  60  L.  ed.  1172].  <6) 
"Entry"   refers  to  the  taking  of  the 
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tion  has  been  made,  in  the  form  preseribed  by  stat- 
nte,*^  and  this  is  tme  of  all  importations,  whether 
free  or  dutiable,"'  and  r^ardless  of  their  value."' 

[i  96]  8.  Kinds  of  EntriM— a.  In  OenuaL 
The  statu^  permit  various  kinds  of  entries  accord- 
ing to  the  needs  and  convenience  of  the  importer, 
sueh  as  the  entry  for  consumption,  which  is  made 
when  it  is  desired  to  take  immediate  possession  of 
the  gfoods  on  payment  of  duty;'*  the  entry  for  ware- 
house, when  immediate  possession  of  the  merchan- 
dise is  not  taken  by  the  importer  and,  pending  with- 
drawal, a  bond  for  duties  is  given  in  lieu  of  pay- 
ment;** the  immediate  transportation  entry,  where- 
by goods  may  be  entered  at  the  port  of  arrival  for 
transportation  to  another  port  by  a  bonded  car- 
rier, the  usual  formalities  concerning  entry  and  pay- 
ment of  duty  being  had  at  the  latter  port;"*  a  kind 
of  entry  known  as  appraisement  and  informal  entry 
without  invoice,  which  is  a  combination  of  two 
forms  of  entry  formerly  in  use,  known  as  appraise- 
ment entry  and  informal  entry,  this  combined  en- 
try being  used  for  merchandise  not  exceeding  one 
hundred  dollars  in  value,  and  for  noncommercial  im- 


portations, such  as  personal  and  household  effects, 
or  articles  sent  as  gifts,  for  which  no  invoice  or 
statement  of  value  can  be  produced;*'  the  customs 
mail  entry  for,  goods  imported  under  parcel  post 
conventions  and  in  ordinary  mail;*^  the  baggage 
entry  for  articles  accompanying  persons  arriving  in 
the  United  States  ;**  as  well  as  various  other  entries 
of  special  function.^ 

.  [$97]  b.  Baggags  Entries.  In  order  to  meet 
the  convenience  of  the  traveler,  a  simpler  and  more 
expeditions'  method  of  customs  cleardnoe  is  provided 
for  bag^Kge  accompanying  the  passenger  than  for 
goods  imported  in  the  regular  manner.''  What  con- 
stitutes baggage  within  such  provisions  has  received 
consideration.'  OfQcial  forms  of  baggage  declara- 
tion are  supplied  the  passenger,  to  be  filled  out  and 
sworn  to  before  a  customs  ofSeer;*  and  it  is -dis- 
cretionary with  the  customs  ofiBcers  to  have  the 
examination  made  by  the  surveyor  of  the  port  or  by 
a  customs  inspector  rather  than  by  the  appraiser  in 
the  usual  manner."  Dutiable  merchandise  in '  the 
baggage  need  not  be  entered  as  baggage,*  and  if 
dutiable  articles  are  found  in  the  baggage  due  entry 


proper  steps  by  the  importer  to  en- 
ter the  merchandise  for  conanmp- 
tion.  Including  the  flling  of  the  entry 
paper,  althouKh  a  permit  for  deliv- 
ery of  the  entire  shipment  has  not 
been  issued,  nor  the  duties  liqui- 
dated. U.  S.  T.  Orossfeld,  1  Cust. 
A.  189.  (6)  Ehitry  does  not  befln, 
at  the  earliest,  until  the  owner,  after 
the  Koods  reach  this  country,  besins 
that  series  of  acts  through  which, 
by  application  to  the  customs  offl- 
clala,  he  sains  possession  of  the 
Koods.  U.  8.  v.  One  Trunk,  171  Fed. 
772  ^afr  184  Fed.  817,  106  OCA 
459]. 

91.     Rev.    St.    S(    2785,    8097. 

[a]  Ibtbod  of  eatrr^— Examina- 
tion of  the  entry,  as  presented  at 
the  customhouse.  Is  usually  made  by 
the  entry  clerk,  and  If  It  Is  found  to 
be  correct  the  collector  proceeds  to 
estimate  the  duties  on  the  invoice 
value  and  quantity,  and  at  that 
stage  of  the  proceedings  this  Is  done 
without  appraisal.  Kimball  v.  Good- 
rich. 10  Wall.  <U.  8.)  486,  19  L.  ed. 
9(4. 

sa.  U.  8.  vs.  Fifty  Waltbam 
Watch  Movements,  139  Fed.  291}  Six 
Parcels  of  Placer  Gold  v.  U.  S.,  8 
Ariz.    389.    76    P    473. 

n.     Cust    Reg.    (1915)    art    215. 

M.     Cust.    Reg.    (1916)   art   235. 

•8.  Rev.  St.  11  2962,  2964,  2971; 
Act  Oct.  3,  1913  (38  St.  at  L.  189 
e  16  I  3  par  S);  Cust.  Reg.  (1916) 
art    239. 

Se.  Act  June  10,  1880  (21  St.  at 
L.  173  c  190),  as  amended  by  Act 
June  14.  1880  (21  St.  at  L.  198  c 
214),  and  Act  June  20,  1884  (23 
St.  at  L.  48  c  103);  Cust.  Reg.  (1915) 
art  670. 

97.  Davies  v.  U.  8.,  8  Cust.  A. 
450:  Cust.  Reg.  (1915)  arts  298,  294; 
Treas.  Dec.  37341;  Hatter  of  Sond- 
helmer,  Treas.  Dec.  37077;  Rev.  St. 
!i  2788.  2926. 

[a]  Stotonr  of  eatry  by  •mnlas- 
nicnt  see  XI.  8.  v.  Prank,  2  Cust.  A. 
239.    245. 

[b]  Umttatloaa  on  tatrr  by  as- 
vraiaamant  see  UUmann  v.  u.  8., 
177  Fed.   567    [aft  1   CJust.   A.    61]. 

9&  U.  S.  V.  Blghteen  Packages 
of  Dental  Instruments,  222  Fed.  121; 
U.  8.  V.  General  Blectrlc  Co.,  4  Cust 
A.  287;  CuBt.  Reg.  (1915)  arts  310. 
313. 

[a]  Tormal  .tntry  of  pazoal  post 
impoxtatloBS  Is  waived  where  such 
Importations  are  subject  by  treaty 
to  the  American  customs  duties  and 
regulations,  except  when,  for  prop- 
er administration,  formal  entry  is 
required.  V.  B.  v.  General  Klectrlo 
Co.,   4   C;uat   A.   287. 

[bl    TalM^— <1)    If   tite    value    is 


over  one  hundred  dollars  or  the  ap- 
praised value  exceeds  the  customs 
declaration  more  than  twenty-five 
per  cent  formal  entry  will  be  re- 
quired. U.  8.  V.  Eighteen  Packages 
of  Dential  Instruments,  222  Fed.  121; 
Cust  Reg.  (1915)  art  313.  (2)  The 
value  of  a  single  package,  and  not 
of  the  entire  number  of  packages 
arriving  by  same  mall,  determines 
the  necessity  for  formal  entry.  U. 
S.  v.  Eighteen  Packages  of  Dental 
Instruments,  222  Fed.  121.  Compare 
c:ust  Reg.  (1915)  art  313  (directing 
formal  entry  when  the  aggregate 
value  of  several  parcels  from  one 
sender  to  one  addressee,  in  the  same 
mall,  aggregates  one  .  hundred  dol- 
lars). 

98.  Banrage  eatilea  see  infra  | 
97. 

1.    Cust    Reg.    (1916)    art    216. 

a.  Rev.  St  II  2799-2802;  Cust 
Reg.    (1916)    arts   858,    860. 

[a]  Two  indepeBdant  aystema  of 
fORnalitUs  for  Ihe  importation  of 
personal  ettects  and  of  merchandise 
not  personal  effects,  each  complete 
in  Itself  having  been  prescribed  un- 
der Rev.  St.  !  2799,  and  Customs 
Administrative  Act  of  June  10,  1890 
(26  St  at  L.  131  c  407  i  4),  re- 
spectively, It  could  not  have  been 
Intended  that  both  should  be  appli- 
cable to  merchandise  imported  by 
a  passenger '  arriving  in  the  United 
States,  but  not  attempted  to  be  con- 
cealed by  dressing  It  up  as  baggage. 
U.  S.  V.  One  Trunk,  175  Fed.  1012 
[aff   192  Fed.   913.   114   CCA   353].« 

3.     See    cases    infra    this    note. 

[a]  Artlolas  ia  view  on  the  per- 
soak— Where  a  passenger,  because 
of  the  value  of  a  pearl  necklace, 
wore  the  same  about  her  neck  when 
she  made  her  declaration  for  duty, 
Instead  of  having  it  among  her  bag- 
gage, and  the  necklace  was  visible 
on  her  person,  it  was  subject  to 
declaration  under  the  statutes  and 
rules  regulating  passengers'  bag- 
gage, and  not  under  the  regulations 
providing  for  the  importation  of 
merchandise.  One  Pearl  Chain  v. 
U.   S.,   123   Fed.    371,   59   CCA   499. 

[b]  Articles  not  in  view  on  the 
person.— (1)  Personal  effects  do  not 
cease  to  be  baggage  by  being  so 
disposed  on  the  person  as  to  be  cov- 
ered from  view  by  the  passenger's 
dress.  U.  S.  v.  One  Pearl  C'.ialn,  139 
Fed.  513,  71  CCA  500.  (2)  Loose 
precious  stones  In  the  pocket  of  a 
passenger,  although  not  "baggage" 
within  the  common-law  definition  of 
the  term,  are  baggage  within  the 
meaning  of  (  2802,  and  the  passen- 
ger Is  bound  to  declare  them  In  the 
same   way  as   articles   in   his   trunk. 


Two  Hundred  and  Eighteen  and  One- 
half  (karats  Lioose  Emeralds  v.  U.  8., 
154   Fed.    839,    83   CCA   476. 

[c]  XMekandlss  for  sal*  ia  mot 
"baggage,"  within  the  meaning  of 
Rev.  St  8  2799,  relating  to  the 
"personal  baggage  ...  of  persons 
who  arrive  in  the  United  States," 
and  hence  a  declaration  of  value  is 
not  required.  U.  8.  v.  One  Trunk, 
175  Fed.  1012  [aff  192  Fed.  913,. 
114    CCA    353]. 

[d]  "Wcaxlnff  apparel  ia  aotoal 
use"  defined.  Astor  v.  Merrltt,  111 
U.  8.  202,  4  set  413,  28  L.  ed. 
401. 

4.  [a]  Tona  and  eSM*  of  «h«s* 
•atzles  see  The  Robert  Edwards,  6 
Wheat  (U.  8.)  187,  5  L.  ed.  288; 
U.  8.  V.  One  Trunk,  192  Fed.  918, 
114  CCA  363;  HarU  V.  U.  S..  u6 
Fed.  843,  72  CCA  256:  Dodge  v.  U. 
S.,  181  Fed.  849,  66  CCA  603  [cer- 
tiorari den  195  U.  8.  632,  25  SCt  790, 
49  L.  «d.  353];  U.  S.  V.  One  Pearl 
Necklace,  111  Fed.  164,  49  CCA  287, 
56    LRA    130. 

[b]  Xaunsratloa  of  axtliflMi  of 
banaga.— Rev.  St.  §{  2799.  2801.  are 
not  Intended  to  provide  alternative 
methods  of  dealing  with  the  bag- 
gage of  a  passenger  entering  the 
United  States,  and  the  discretion 
given  to  the  customs  officers  by  | 
2801  to  make  an  examination  of  such 
baggage  does  not  dispense  with  the 
necessity  of  making  the  entry  re- 
quired by  i  2799  In  all  cases  before 
the  baggage  can  be  landed.  Any 
dutiable  article  found  In  the  bag- 
gage of  a  passenger  entering  the 
United  States,  which  was  not  at 
the  time  of  making  the  entry  of 
such  baggage  under  Rev.  St.  i  2799, 
"mentioned  to  the  collector  before 
whom  such  entry  was  made  by  the 
person  making  the  entry,"  Is  sub- 
ject to  forfefture,  under  the  pro- 
visions of  {  2802,  without  regard 
to  the  existence  of  any  fraudulent 
Intent;  but  It  Is  a  sufficient  "men- 
tion" of  an  article  to  avoid  forfeit- 
ure if  It  Is  called  to  the  attention 
of  the  officer  who,  as  representative 
of  the  collector,  takes  the  entry  or 
declaration,  although  It  Is  not  men- 
tioned therein.  U.  S.  ,v.  One  Pearl 
Necklace,  111  Fed.  164,  49  CCA  287, 
56    LRA    130    [rev    105    Fed.    367]. 

5.  Rev.   St.    g    2801. 

[a]  The  banagw  declaratioa  is 
not  dispensed  with  by  the  giving  of 
this  discretion  to  the  customs  offi- 
cials. U.  8.  V.  One  Pearl  Necklace, 
111  Fed.  164,  4»  CCA  287,  66  LRA 
130. 

6.  U.  S.  V.  One  Trunk,  192  Fed. 
913,  114  CCA  363  [aff  U.  S.  v.  One 
Trunk,   176   Fed.    1013}. 
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of  them  is  required/  Jt  is  the  dnty  of  the  passen- 
ger to  mention  snch  dutiable  article^  to  the  collector, 
under  penalty  of  forfeiture,"  unless  his  failure 
to  do  so  was  due  to  interference  by  customs 
ofSeers.* 

[$  98]  S.  By  Wbom  Made.  The  fonAal  entry 
for  warehouse  or  consumption  must  be  made  by  the 
importer,  owner,**  consignee,  or  agent  of  the  mer- 
chandise,** and  by  no  one  else.*'  In  order  to  pre- 
vent .  frauds  upon  the  revenue  through  collusive 
transfers,*'  and  to  save  the  government  the  trouble 
and  inconvenience  of  hunting  up  the  ultimate  con- 
ugnee,**  it  has  from  the  earliest  acts  been  provided 
that  an  importation  shall,  for  the  purposes  of  the 
tariff  actB,*°  be  deemed  and  held  to  be  the  property 
of  the  person  to  whom  the  same  is  consigned,**  even 
though  the  holder  is  but  a  customs  broker  or  a  for- 


7.  Rev.    St.    !    2801. 

[a].  Xaroluuidlss  la  lULgiftLg^^-^— 
THe  provision  In  the  Customs  Ad- 
mlDistrative  Act  of  June  10,  1800 
(26  St.  at  L.  131  c  407  {  *).  that 
"except  In  case  of  personal  effects, 
no  Importation  of  any  merchandise" 
shall  be  entered  without  Invoice,  ta 
equivalent  to  an  exception  of  ar- 
ticles not  personal  effects  from  the 
provision  relative  to  the  declaration 
of  "baggagre"  in  Rev.  St.  i  2799. 
U.  S.  V.  One  Trunk,  176  Fed.  1012 
[aff  192  Ffad.  913,  114  CCA  853]. 

8.  Rev.  St.  i  2802. 

[a]  ManOoM. — It  is  sufficient  to 
.  mention  a  "trunk"  In  a  passenger's 
baggage  declaration  without  men- 
tioning Its  contents.  U.  S.  v.  One 
Trunk,  171  Fed.  772  [aff  184  Fed. 
3J7.     706    CCA    459]. 

Porfeitnr*  of  baggatr*  see  Infra  I 
324    et    seq. 

9.  U.  S.  V.  One  Pearl  Chain,  139 
Fed.    613,    71    CCA   600. 

10.  See  cases   Infra  this  note, 
[a]     "OwBMr."— (1)      A     consignee 

wh6  had  full  dominion  over  the 
property,  with  the  right  to  sell  or 
otherwise  to  dispose  of  It  without 
accountability  to  any  one,  should 
be  considered  the  "owner,"  and  may 
properly  make  the  declaration  afore- 
said. IJ.  S.  V.  Ninety-nine  Diamonds, 
132  Fed.  679  [aff  139  Fed.  961,  72 
CCA  9,  2  LRANS  186  (certiorari 
den  201  U.  8.  646,  26  SCt  7S0,  60 
L.  ed.  908)].  (2)  A  mere  consignee 
la  not  an  owner  tU.  S.  v.  Fawcett, 
86  Fed.  900);  (3)  but  one  to  whom 
goods  have  been  shipped  on  approval 
may  be  considered  such  (U.  S.  v. 
Ninety-nine  Diamonds.  139  Fed.  961, 
72  CCA  9,  2  LRANS  .186  [certiorari 
den  201  U.  S.  646,  26  SCt  760,  60 
L.    ed.    903]). 

11.  Rev.  St  i  2785;  Act  Cict.  <, 
1913  (38  St.  at  li.  182  c  16  I  3  par 
F). 

[a]  Partial  Hamad  aa  oonwlgaaku 
on  tha  ■hip's  naaUaat,  who  swore 
that  they  were  owners  but  who  did 
not  produce  a  bill  of  lading,  were 
entitled  to  make  entry,  where  there 
was  no  hint  of  adverse  Interest. 
Derobert  v.   Stranahan,  128  Fed.   681. 

[b]  "Afent  of  rach  mexxdiaiidiae" 
means  the  agent  of  the  owner,  con- 
signee, or  Importer  of  the  merchan- 
dise. Wells  V.  U.  S.,  7  Cust.  A. 
346  [dlst  Abegg  v.  U.  S.,  71  Fed. 
960]. 

[c]  Bond  of  agaatt  to  produce 
owner's  declaration,  «ee  Rev.  St.  I! 
2787.  2800;  Act  March  2,  1905 
(33  St.  at  L.  826  c  1306);  Cust.  Reg. 
(1916)   art   229. 

la.  Harris  v.  Dennie,  3  Pet.  (U. 
S.)   292,  7  L.  ed.  683. 

13.  Harris  v.  Dennie,  3  Pot.  (TJ. 
S.)  292.  7  L.  ed.  683;  U.  S.  v.  Faw- 
cett, 86  Fed.  900;  D'Wolf  v.  Har- 
ris, 8  F.  Cas.  No.  4,221,  4  Mason 
515  raff  4  Pet.  147,  7  L.  ed.  811]; 
Howland  v.  Harris,  12  F.  Cas.  No. 
6,794,    4    Mason    497. 

14.  Baldwin  v.  U.  S.,  113  Fed.  217, 


51    CCA    174. 

15.  Burke  v.  Davis,  63  Fed.  466 
(holding  that  this  provision  is  con- 
fined to  the  purposes  of  the  tariff 
acts,  and  does  not  mean  that  there 
shall  be  no  consignment  to  a  per- 
son other  than   the   real   owner). 

16.  Act  Oct  3,  1913,  (38  St  at  L. 
181  c  16  t  3  par  B)  (providing 
further  that  "the  holder  of  a  bill  of 
lading  duly  indorsed  by  the  con- 
signee therein  named,  or,  if  con- 
signed to  order,  by  the  consignor, 
shall  be  deemed  the  consignee  there- 
of). 

[a]  masthorlsa*  «mwlriimaiit< 
Where  merchandise  is  snipped  to 
parties  in  the  United  States  without 
their  authority,  they  are  under  no 
obligation,  in  order  to  free  them- 
selves from  liability  for  duty,  to 
make  entry  of  the  merchandise  or  to 
take  possession  of  it  for  any  pur- 
pose. U.  S.  V.  CNetll,  129  Fed.  909^ 
64    CCA    341. 

17.  U.  S.  V.  Vandiver,  138  Fed. 
252;  Baldwin  v.  U.  S.,  113  Fed.  217, 
51  CCA  174  [certiorari  den  184  U.  S. 
700  22  SCt  939,  46  L..  ed.  765];  U.  S. 
V.  Mexican  International  R.  CO.,  151 
Fed.  545,  81  CCA  61;  U.  S.  v.  Bish- 
op,   125    Fed.    181,    60    CCA    123. 

18.  Rev.    St     9     2786. 
[a]     Bapoit    of   amval    and   Vf- 

■antatioa  of  maaUaat^d)  In  order 
to  facilitate  the  collection  of  duties, 
the  master  of  every  vessel  Is  re- 
quired by  statute  to  report  Its  ar-' 
rival  within  twenty-four  hours.  Rev. 
St.  I  2774;  Shelton  v.  Austin.  21  F. 
Cas.  No.  12,752,  1  Cliff.  388  [aff 
6  Wall.  113,  18  L.  ed.  544].  (2) 
In  addition  the  master  must  also 
present  his  manifest  to  the  collec- 
tor. Phile  V.  The  Ship  Anna,  1 
Dall.  (U.  S.)  187,  1  L.  ed.  98;  One 
Hundred  and  Thirty-four  Thousand 
Nine  Hundred  and  One  Feet  of  Pine 
Lumber,  18  F.  Cas.  No.  10,623.  4 
Blatchf.   182. 

10.  U.  S.  V.  Edwin  8.  Hartwell 
Lumber  Co.,  142  Fed.  432,  78  CCA 
648  [certiorari  den  201  U.  S.  644. 
26  set  760.  60  L.  ed.  908];  U.  S. 
v.  Legg.  106  Fed.  930,  46  CCA  134. 

8a  Wliat  ooastttBtas  "importa- 
tion"  see   supra   H    3,   16. 

31.     See   cases   Infra  this   note. 

[a]  "The  word  'port*  as  used  In 
this  Title,  may  include  any  place 
from  which  merchandise  can  be 
shipped  for  Importation,  or  at  which 
merchandise  can  be  Imported."  Rev. 
St    i    2767. 

[b]  Port  of  OhloagCi— Vessel^ 
which  had  reached  the  three-mile 
limit  within  which  the  state  of  Illi- 
nois has  granted  to  the  city  of  Chi- 
cago Jurisdiction  over  the  waters  of 
Lake  Michigan,  and  which  were 
within  the  outer  harbor  works 
where  it  is  usual  for  a  tow  of  barges 
to  be  broken  up,  had  arrived  In  the 
port  of  Chicago.  Hartwell  v.  U.  S., 
128  Fed.  306  [aff  142  Fed.  432,  73 
CCA  548  (certiorari  den  201  U.  S. 
644,    26    SCt    760,    60    L.    ed.    903)]. 


warder."  ^ 

[t  99]  4.  When  Made.  The  entry  must  he, 
filed  with  the  collector  within  fifteen  days  after  the 
arrival  of  the  importing  vessel  has  been  reported 
at  the  customhouse  by  the  master;**  or  it  may  be 
done  even  before  such  report  has  been  made,** 
provided  importation*"  into  the  port**  of  entry," 
rather  than  ,merely  into  American  waters  and  a  col- 
lection district,**  has  already  occurred,**  and  pro- 
vided the  merchandise  is  still  in  port.** 

[i  100]  5.  Declaration  on  Entary.  The  stat- 
ute** and  the  regulations  authorized  thereby  re- 
quire that  the  "entrant  shall  file  with  the  entry  a 
sworn  declaration  that  he  does  not  know  or  believe 
in  the  existence  of  any  invoice  other  than  the  one 
then  produced,  and  that  such  invoice  truly  states 
the  price  of  the  merchandise.*'     Such  declaration 

33.  [a]  "The  term  •port  of  eiu 
trr.'  as  used  In  these  regulations, 
refers  to  any  place  at  which  a  cus- 
toms officer  is  stationed  with  au- 
thority to  enter  and  clear  vessels 
and  collect  duties  on  imports."  Cust. 
Reg.  (1916)  art  2.    See  also  supra  !  4. 

38.  Hartwell  Lumber  Co.  v.  U.  S., 
128  Fed.  306  [aff  142  Fed.  412,  73 
CCA  648  (certiorari  den  201  U.  S. 
644,  26  Set  760,  50  L.  ed.  903)]. 
See  also  Harrison  v.  Vose,  9  How. 
(U.  S.)  372,  13  L.  ed.  179;  Meredith 
V.  U.  8.,  13  Pet  (U.  S.)  486,  10  L. 
ed.  268;  Arnold  v.  IT.  S.,  9  Cranch 
(U.  8.)  104,  3  L.  ed.  671;  U.  S,  v. 
Vowell,  6  Cranch  (U.  8.)  368,  3  L. 
ed.   128. 

a*.  V.  B.  V.  Bdwin  8.  Hartwell 
Lumber  Co.,  142  Fed.  432,  73  CCA 
548  (aff  128  Fed.  306,  and  certiorari 
den  201  U.  S.  644,  26  SCt  760, 
60  L.  ed.  903]  (holding  that 
the  whole  scheme  of  tariff  laws 
and  the  general  statutes  regu- 
lating the  collection  of  duties  con- 
template that  the  importation  of 
merchandise  shall  precede  Its  entry, 
and  that  a  collector  of  customs  may 
properly  refuse  an  entry  tendered 
before  the  importation  is  complete); 
Talbot  V.  U.  8.,  1  Cust  A.  416;  U. 
S.  V.  Grossfeld,  1  Cust.  A.  189. 

[a]  Ksrohandise  antaiad  for  lai- 
nwdlate     transportation     cannot     be 


entered  'at  the  interior  port  before 
Its  arrival  within  the  limits  of  that 
port.  Ellison  v.  U.  S..  136  Fed. 
969  [aff  142  Fed.  7S2,  74  CCA  64 
(certiorari  den  202  U.  8.  615,  26  SCt 
763,   60   L.   ed.    1172)]. 

38.  .  U.  S.  v.  Cordero,  1  Cust  A. 
107  (where  the  importing  vessel  bad 
failed  to  unload  the  shipment  and 
had  sailed  away  before  entry  was 
tendered). 

38.  Act  Oct  3,  1913  (38  St  at  L. 
182  c  16  :   3  par  F). 

37.  Cust.  Reg.  (1916)  art  229,  as 
modified  by   Treas.   Dec.   37341. 

[a]  KnowUdra  of  other  laToioss. 
—The  fact  that  at  the  time  of  en- 
try the  entrant  knew  of  the  exist- 
ence of  several  copies  of  the  bills 
of  lading  and  invoices  presented  by 
him  does  not  make  his  sworn  state- 
ment that  he  does  not  know  of,  or 
believe  in  the  existence  of,  any  in- 
voices or  bills  of  lading  other  than 
those  produced  by  htm  a  false  oath. 
The  law  contemplates  documents 
differing  from  those  presented.  U. 
8.  V.  Harrison,  32  Fed.  386,  13  Sawy. 
36. 

[b]  The  importar'a  dablaraWon 
as  to  "tma  valna"  must  be  con- 
strued to  mean  actual  cost.  Any 
other  construction  would  take  it  out 
of  the  power  of  any  man  to  take  the 
oath,  where  the  goods  were  pur- 
chased at  a  rate  differing  from  the 
market  price.  No  statute  ought  to 
receive  a  construction  which  will 
render  It  nugatory,  or  which  pre- 
scribes a  rule  utterly  Impracticable, 
without  Incurring  the  guilt  of  per- 
jury.     U.    S.    V.    Tappan,    11    Wheat 


For  later  oases,  darelopments  and  Changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 


§§  100-104] 


CUSTOMS  DUTIES 


[17  C.  J.]     613; 


may  be  made  by  the  importer,  owner,'*  consignee,  or 
agent,  and  may  vary  in  import,  according  to  de- 
clarant's relation  to  the  shipment.** 

[i  101]  6.  Entered  Vainer  It  is  required  by 
statute  that  the  entry  shall  contain  a  statement  of 
the  prime  cost  of  the  goods  being  entered,  includ- 
ing charges  thereof,  and  shall  particularly  specify 
the  species  of  money  in  which  the  invoices  are  made 
out.'**  But  to  allow  the  importer  opportunity  to 
avoid  the  poialty  of  additional  duties  for  under- 
valuation, as  well  as  to  relieve  him  from  paying  too 
much  duty  where  the  invoice  price  exceeds  the  for- 
eign market  value  at  the  time  of  exportation,  the 
law  permits  him  at  the  time  of  making  entry,  but 
not  after  either  the  merchandise  or' the  invoice  has 
come  under  the  observation  of  the  appraiser,  to 
make  additions  to  or  deductions  from  the  value 
stated  in  the  invoice.**  This  provision  goes  upon 
the  assumption  that  the  invoice  price  in  no  way 
determines  the  value  of  the  goods.'*  An  importer 
may  not  qualify  or  restrict  the  ^ect  of  such  an 
amendment  in  value  by  stating  that  it  was  made  to 
prevent  a  seizure.**  Merchandise,  the  value  of 
which  in  its  condition  as  imported  cannot  be  de- 
termined until  after  analysis  or  smelting,  may  be  in- 
voiced and  entered  at  the  price, of  the  appropriate 
unit  of  quantity,  the  total  entered  value  being  based 
on  an  estimate  of  the  quantity.*^ 

[i  102]  7.  Other  Kequisites.  It  is  further  re- 
quired by  statute  that  entries  shall  be  in  writing 
and  signed  by  the  entrant;*"  and  that  the  entry 
shall  be  accompanied  by  an  invoice  in  the  form 
prescribed  by  law.*' 

[i  103]    8.    Effect.    The  entry  must  be  consid- 

(U.    8.)    419.    «   L.   ed.    509. 

[c]  n»aAiilMiA  •Btry.— This  re- 
quirement applies  only  where  there 
has  been  an  actual  Intentional  entry 
of  merchandise,  and  not  where  the 
entry  has  been  concealed.  U.  S.  v. 
Two  Hundred  Eighteen  and  One-hslf 
Carats  Loose  Emeralds,  163  Fed. 
S43    [afl   154   Fed.    839,    83   CCA    476]. 

[d]  Xnmroper  deolanrtloiia. — The 
practice  of  having  such  declarations 
signed  In  blank  by  an  importer,  to 
be  filled  in  later  by  a  customs  brok- 
er, and  the  practice  of  notaries  pub- 
lic In  falsely  certifying  such  decla- 
rations as  having  been  made  and 
sworn  to  in  their  presence,  are  Il- 
legal, and  to  be  condemned  In  law 
as  in  morals.  TJ.  S.  v.  Cohn,  128 
Fed.  eiB.  [aft  145  Fed.  1,  76  CCA  31 
(certiorari  den  200  U.  S.  018,  26 
set    756,    60    L.    ed.    623)]. 

[e]  Viidwr  the  Mt  of  190e.  th* 
■ttgpwlon  olanae  in  the  declara- 
tion required  from  consignee,  etc., 
relates  to  the  omission  of  matter 
proper  to  be  Included  in  the  invoice 
and  account  attached,  and  not  to  In- 
dependent facts  which.  If  they  had 
been  brought  to  the  attention  of< 
the  collector,  would  have  led  him  to 
institute  further  inquiries.  U.  8.  v. 
Salen.  235  U.  S.  237,  35  SCt  51,  69 
L.   ed.    210. 

38.  m»  la  '^>WBM"  see  supra  i 
98. 

at.  Belcher  v.  Lawrason,  21  How. 
(U.  8.)  251,  16  3L.  ed.  123  (histori- 
cal). 

aOi     Rev.   St.   I   2786. 

31.  Act  Oct.  3.  1913  (38  St.  at  U 
184  c  16  I  >  par  I);  Harding  v. 
Whitney,  11  F.  <5as.  No.  6052,  4  Cliff. 
96. 

ra]  Additioiia  to  valiMv— (1)  An 
addition  need  not  be  in  the  paper 
technically  called  the  entry;  and  an 
addition  marked  upon  the  invoice  It- 
self becomes  a  part  of  the  entered 
value,  and  a  collector  cannot  Ignore 
it.  U.  S.  ▼.  Merck,  91  Fed.  641 
[afr  97  Fed.  989  mem.  88  CX!A  701 
mem].  (2)  Where  invoice  Itema  dis- 
tinct   from    the    per    se    value    are 


specifically  stated  by  the  importer 
to  have  been  added  to  make  market 
value,  they  constitute  a  part  of  the 
entered  value  Just  as  though  their 
sum  had  been  included  in  the  per 
se  value.  Dalox  v.  U.  S.,  171  Fed. 
275.  (3)  To  constitute  an  entered 
value,  the  added  value  must  be 
stated  so  definitely  that  it  can  be 
ascertained  by  customs  ofllcers. 
Woodruff  V.  U.  S.,  164  Fed.  861. 

aa.  Focke  V.  Lawrence,  9  F.  Caa. 
No.    4,894,    2    Blatchf.    508. 

33.  Haas  v.  Arthur,  11  F.  Caa. 
No.    5,885.    14    Blatchf.    346. 

[a]  SeoisloBa  nader  fonn«r  l»wa. 
— (Tames  v.  Maxwell.  5  F.  Cas.  No. 
2,417,  3  Blatchf.  420;  Harrlman  v. 
Maxwell,  11  F.  Cas.  No.  6,105,  3 
Blatchf.  421  (amendment  after  en- 
try); Howland  V.  Maxwell,  12  F. 
Caa.  No.  6,799,  8  Blatchf.  146  (error 
In    invoice). 

34.  National  Zinc  Co.  v.  TJ.  S.,  7 
(Tust.  A.  145  (where  slnc-bearlng 
ores  were  entered  at  a  value  per 
ton  for  the  line  contents,  estimated 
for  entry  purposes  to  be  forty  per 
cent   of  the   weight  of  the   ore). 

35.  Rev.  St.  f  2785;  Act  Oct.  8, 
1913  (38  St.  at  L.  182  c  16  (  t'par 
F). 

38.  Act  Oct.  8,  1913  (38  St.  at  U 
182    c    16    J    3   par   E). 

Involoaa  see  infra   {{   108-112. 

37.  U.  S.  v.  Legg,  105  Fed.  930, 
45   CCA    134. 

[a]  faUare  to  make  tandor  (1) 
is  not  excused  by  the  absence  of 
an  animal  inspector,  which  made  it 
impracticable  for  the  time  being  to 
Import  certain  horses.  Van  Treese 
V.  U.  S.,  2  CuSt.  A.  288.  (2)  Where 
at  the  time  of  tendering  entry  there 
was  no  existing  right  on  the  part 
of  the  importer  to  have  It  accepted, 
and  the  collector's  refusal  of  tender 
was  made  on  WDong  grounds,  so 
that  the  Importer  may  have  been 
misled  into  failing  to  renew  the 
tender  on  the  proper  occasion.  U. 
S.  V.  Edwin  S.  Hartwell  Lumber 
Co.,  142  Fed.  432,  73  CCA  648  [cer- 
tiorari den  201  U.  8.  644,  26  SCt  760, 


ered  as  made  from  the  time  the  iquporter  presents 
himself  for  that  purpose,,  and  tenders  entry.*^ 
Where  tender  of  an  entry  and  invoice  has  been  duly 
made  in  behalf  of  the  importer,  the  refusal  thereof 
by  the  collector  does  not  impair  the  legal  rights  of 
the  importer  which  remain  the  same  as  though  the. 
papers  had  been  duly  accepted.**  Where  an  entry 
has  been  made  it  is  conclusive  upon  the  importer 
as  to  the  contents  and  declared  value  of  the  in- 
voice; and  also  for  all  of  those  consequences  which, 
the  law  may  impose  upon  the  examination  and  ap- 
praisement of  it,  and  for  any  deficiency  or  non- 
compliance with  the  revenue  laws,  and  for  any  vio- 
lation or  substantial  departure  from  the  rules  gov-, 
eming  the  entry  of  goods.^°  An  importer  is  not 
bound  by  the  rate  of  duty  at  which  he  enters  his 
g^ds,  and, may  establish  the  contrary;*"  but  he  is 
bound  by  the  value  at  which  he  entered  them,  unless 
there  was  a  manifest  clerical  error  in  the  entry ,*^. 
or  unless  such  value  was  stated  under  duress,**  or 
unless,  with  the  approval  of  the  secretary  of  the 
treasury,  he  has  made  a  tentative  addition  to  the 
invoice  value,  pending  reappraisement  in  similar 
cases.**  Where  the  prescribed  forms  are  substan- 
tially complied  with  and  observed  according  to  the 
true  intent  thereof,  no  penalty  or  forfeiture  is  in- 
curred by  a  departure  therefrom.**  If  an  importer 
is  prevented  from  completing  entry,  by  seizure  of. 
his  goods,  he  is  not  held  responsible  for  failure  to 
comply  with  the  law  relative  to  entry.** 

[(  104]  9.  Entry  under  Duress.  An  entry 
made  under  duress  is  no  entry,*'  and  is  not  binding 
upon  the  importer.*^  Where  importers,  in  order 
to  get  their  goods,  were  compelled  to  include  nour 

50  L.  ed.  903]. 

<  Cast. 


L.  ed.  903]. 
38.    XT.    8.    V.   Marquardt, 
A.    168. 

[a]  Tender  %«foN  anlval  at  in- 
terior port  of  merchandise  under 
immediate  transportation  .entry  is 
premature.  Ellison  v.  17.  8.,  142 
Fed.  732,  74  CCA  64  [certiorari  den' 
202  U.  8.  615,  26  SCt  763,  60  L.  ed. 
1172]. 

[b]  BntZT  ant  tandar  of  tat7 
after  ofllae  lioiUB  are  Insufflcient. 
Talbot  V.   U.   S.,   1  Gust.  A.   416. 

88.  Sampson  v.  Feaslee,  20  How. 
(U.    S.)    571,    16   L.   ed.    1022. 

40.  Schmttt  V.  V.  8.,  5  Cast.  A. 
S12 

41.  Act  Oct.  3,  1918  (38  St  at  U 
191  c  16   I  3  par  T). 

Olaxloal  error  in  eMtar  >os  Infra. 
{    192. 

40.  Vandiver  v.  U.  8.,  6  Chiat  A. 
80;  Stein  v.  U.  8..  1  (bust  A.  36. 
478. 

Bntry  tmOer  Anress  see  infra  f 
104. 

43.  Act  Oct  3,  1913  (38  St.  at  L.. 
184    c   16    S    3   par   I). 

44.  Rev.    St.    i    2769. 

[a]  8WOZB  ■tateawats  in  tnvoloes 
(1)  presented  on  entry  are  not  con- 
clusive against  the  importer  and 
may  be  corrected.  Murphy  v.  Ck>l- . 
lector,  16  Philippine  34.  (2)  If  an 
invoice  contains  an  Imperfect  de- 
scription of  the  relations  existing' 
between  Its  makers  and  the  import- 
ers of  the  goods,  the  latter  are  not 
precluded  by  their  oath  to  the  cor- 
rectness of  the  Invoice  from  explain- 
ing and  corroborating  the  facts  to 
which  they  have  sworn.  Matter  of 
Smith,  Treas.  Dec.  24721  [aft  U.  8. 
V.    Smith,    132    Fed.    1007]. 

48.  U.  S.  V.  One  Pearl  Chain,  139 
Fed.    613.    71    CCA    500. 

40.  Matter  of  Kridel,  Treas.  Dec. 
37209. 

47.  U.  S.  V.  Passavant  169  U.  S. 
16,  18  SCt  219.  42  L.  ed.  644;  Oelber- 
mann  v.  Merritt  123  U.  S.  356,  8  SCn 
151,  31  L.  ed.  164;  Maxwell  v.  Grls- 
wold,  10  How.  (U.  S.)  242,  IS  L.  ed 
406;    Elliott    V.    Swartwout    10    Pef 
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dutiable  commiBsionB  in  the  entered  valne  of  their 
merchandise,  this  constituted  duress  ;*'  but  where  an 
importer  freely  and  voluntarily,  and  not  by  reason 
of  an  unlawful  demand  on  the  part  of  the  collec- 
tor, has  made  an  addition  on  entry,  in  order  to  avoid 
a  penalty  that  would  accrue  in  case  he  did  not  make 
such,  addition,  the  entry  was  not  made  under 
duress,  and  a  notation  on  the  entry  that  it  was  made 
under  duress  was  unavailing.**  Moral  duress  suf- 
fices and  slight  circumstances  are  sufficient  to  con- 
stitute involuntary  payment.'"  There  was  no  duress 
where  the  collector  did  not  force  the  importers  to 
include  in  their  entry  admissions  which  they  did  not 
desiin  to  make,  unless  they  excluded  from  it  dec- 
larations which  they  deemed  it  proper  to  include  for 
their  protection,  iii  case  of  dispute  as  to  the  duties 
imposed;'^  nor  was  there  duress  where  the  entrant 
had  learned  through  the  customs  examiner  as  well 
as  through  experience  that  entry  at  a  value  lower 
than  the  entered  value  would  entail  an  addition  by 
the  appraiser  and  the  imposition  of  a  penalty ','* 
and  it  is  held  that  even  the  existence  of  duress 
upon  an  importer  in  making  entry  will  not  entitle 
him  to  relief  unless  it  is  shown  by  the  record  that 
in  the  last  analysis  it  deprived  him  of  some  sub- 
stantial right.** 

[«  105]  10.  Frohibitod  Article*— a.  In  Oen- 
«nL  A  considerable  variety  of  articles  are  denied 
the  right  of  importation,  because  deemed  morally 
objectionable  or  injurious  to  plant  life  or  to  the 
health  of  people  or  animals,  or  otherwise  detri- 
mental to  public  welfare.** 

[$  106]  b.  Impore  Tea— (1)  Rejection.  The 
importation  of  tea  has  been  made  the  subject  of 
elaborate  statutory  and  administrative  regulation,'* 


and  its  importation  is  prohibited,**  if  found  to  be 

inferior  to  the  standards  of  purity,  quality,"  and 
fitness  for  consumption  fixed  by  the  secretary  of  the 
treasuiy**  under  legislative  authority;**  and  it  is 
held  that  it  is  competent  for  the  secretary,  in  the 
exercise  of  this  power,  to  fix  a  standard  of  quality 
which  will  exclude  teas  which  are  equal  to  the  stand- 
ard of  purity,  wholesomeness  and  fitness  for  con- 
sumption in  other  respects.*"  But  tea-  containing 
coloring  may  not  be  rejected,  unless  the  coloring, 
with  other  impurities,  makes  it  below  the  stands^ 
in  purity,  quality  or  fitness.**  The  foregoing  re- 
striction likewise  extends  to  rejected  teas  which, 
having  been  reexported,  are  again  imported.'*  The 
examination  to  determine  compliance  with  the  pre- 
scribed standards  is  made  by  tea  examiners;*' 
and,  unless  a  protest  is  made  against  the  decision 
of  the  examiner,  bis  adverse  finding  as  to  the  char- 
acter of  the  tea  will  be  final  and  its  release  to  the 
importer  will  be  refused.** 

[$  107]  (2)  Beview  of  S«jectiona.  A  protest 
against  the  finding  of  a  tea  examiner  as  to  the 
purity,  quality,  or  fitness  of  tea  for  consumption 
may  be  made  by  the  collector,  importer,  or  con- 
signee,** in  which  eventr  the  matter  in  dispute  is 
referired  to  a  board  of  three  geAeral  appraisers 
for  reexamination.**  The  meml^rs  of  ttus  board 
are  appointed  by  the  secretary  of  the  treasury " 
who  has  power  to  remove  them;**  and  a  majority 
of  the  board  may  properly  hear  and  determine  the 
issues  presented.**  The  action  of  the  board  in  re- 
jecting tea  is  final  and  not  subject  to  revision  by 
the  courts,^"  the  board  having  exclusive  power  to 
determine  whether  tea  offered  for  entry  is  equal 
to  the  prescribed  standards,  provided  it  follows  stat- 


(U.  S.)  137,  9  L..  ed.  S73:  Brhardt 
V.  Winter,  »3  Fed.  »18,  36  CCA  84; 
tJ.  8.  V.  Bauer,  3  Cust.  A.  343;  Stein 
V.    U.    8.,    1    Cust.    A.    36. 

48.  Yandlver  v.  U.  S.,  6  Cust.  A. 
SO. 

49.  Van  Ingvn  r.  V.  8.,  4  Cust.  A. 
320. 

[a]  £aak  of  oompvlsloa^-Im- 
porters  so  changed  the  form  of  In- 
voicing as  to  Increase  the  amount 
of  duty  payable;  this  was  done  to 
comply  with  a  rule  which  had  been 
established  by  the  board  of  general 
appraisers,  but  which  the  courts 
subsequently  held  Illegal.  As  the 
action  of  the  Importers  had  been 
without  protest,  and  the  customs 
officers  had  not  raised  or  changed 
the  Invoices,  nor  directed  or  re- 
quested that  to  be  done,  there  had 
been  no  legal  compulsion  or  duress. 
Qulbenklan  v.  U.  8..  175  Fed.  880 
(aft  186  Fed.  133,  108  CCA 
>4S1. 

60.  Stein  v.  TT.  3.,  1  Cust.  A.  36 
(where  a  nondutlable  Item  was  In- 
cluded in  the  entered  value  to  avoid 
the  Imposition  of  additional  duty  for 
undervaluation  It  was  held  to  have 
been    added   under   duress). 

Bl.    Van  Ingen  v.  U.  S.,  4  Cust.  A. 


320. 

u.  s., 

ta] 


Colonial    Import,    etc.,    Co.    ▼. 

5    Cust.   A.    139. 

Beasoa  for  rale.— This  was 
because,  there  being  no  illegal  de- 
mand or  exaction  on  the  part  of  any 
government  officer,  compliance  with 
which  was  made  a  condition  of  the 
release  of  the  goods,  there  was  no 
duress  of  goods  or  moral  constraint 
on  the  entrant  to  do  anything  more 
than  right  conscience  and  the  law 
required,  and  he  was  left  free  to 
make  entry  as  he  might  choose.  Co- 
lonial Import,  etc.,  Co.  v.  U.  8.,  6 
Cust.  A.  187. 

B3.    Batten    v.    U.    8.,    6    Cust.    A. 
447. 


M.  Cust  Reg.  (1916)  art  474- 
660. 

[a]  Optam^— Under  the  act  of 
Jan.  17,  1914,  It  Is  made  an  offense 
to  receive,  conceal,  buy,  sell,  or  In 
any  manner  facilitate  the  transpor- 
tation, concealment,  or  sale  of  opium 
Imported  contrary  to  law,  knowing 
same  to  have  been  so  Imported.  U. 
S.    V.    Johnson,   228    Fed.    251. 

[b]  Motion  pletnra  of  prise  flarbt. 
—A  picture  of  a  foreign  prize  nght 
held  caused  to  be  brought  Into  the 
United  States,  In  violation  of  the  act 
of  July  31,  1912,  by  means  of  photo- 
graphic apparatus  on  the  American 
nlde,  opposite  apparatus  on  the 
Canadian  Side,  the  two  being  con- 
nected. Pantomimic  Corp.  v.  Ma- 
lone.    238    Fed.   136,   161   CCA   211. 

SB.  Cust.  Reg.  (1916)  art  614- 
531. 

'Se.  Act  Miirch  2,  1897  (29  St.  at 
L.  604,  358  {  1),  amended  by  Act 
May  16,  1908  (35  St.  at  L.  163  c 
170). 

[a]  Shla  pmvlaioii  la  eowrttta- 
tlonal_ButtfieId  v.  U.  8.,  192  U. 
S.  499,  24  set  366.  48  L.  ed.  637; 
Buttfleld  V.  BldTrell,  192  U.  8.  498, 
24  set  366,  48  L,.  ed.  686 ;  Buttfleld 
V.  Stranahan,  192  U.  8.  470,  24  SCt 
349,    48    L.    ed.    526. 

57.  See  cases  Infra  this  note. 

ta]  "TweltT"  »»4  "qnaUty". — 
The  word  "quality"  refers  to  the 
grade  or  flneness  of  leaf  and  the 
production  of  the  plant,  while  "pur- 
ity" means  presence  or  absence  of 
foreign  substances.  Macy  v.  Browne, 
216  Fed.  466  (rev  on  other  grounds 
224    Fed.    369.    140    CCA    45]. 

58.  Buttfleld  V.  Stranahan,  192  U. 
8.  470,  24  8<n  349.  48  L.  ed. 
525. 

Ta]  OonatitoMoaal  law. — ^Thls  does 
not  vest  In  the  secretary  legislative 
power  in  determining  what  teas  may 
be  Imported,  In  violation  of  the  con- 
stitution. Buttfleld  V.  Stranahan,  192 


U.    8.    470,    24    SCt    S4»,    48    L.   ed. 
526. 

69.  Act  March  2,  1897  (29  St  at 
L.    605   c   368   {  3). 

aa  Buttfleld  V.  Bldwell,  96  Fed. 
328,    37    CCA   606. 

61.  Macy  v.  Browne,  224  Fed. 
359,  140  CCA  45  [aff  Waite  v.  Macy, 
246   U.    S.    606]. 

[a]  TreaaiUT  gfniatloiis  direct- 
ing the  board  to  reject  tea  which 
contains  any  coloring  matter,  al- 
though the  board  may  be  convinced, 
as  the  result  of  all  the  tests  they 
may  apply  under  the  statute,  that 
the  coloring  matter  Is  present  la 
such  harmless  quantity  that  the  tea 
is  not  Inferior  to  the  standards  in 
purity,  quality,  or  fltness,  are  Incon- 
sistent with  the  statute.  Macy  t. 
Browne.  224  Fed.  369,  140  CCA  45 
[rev    216    Fed.    466]. 

68.  Act  March  2,  1897  (29  8t  at 
L.  606  c  368  !  9);  U.  S.  V.  Twenty 
Chests  of  Tea,  208  Fed.  89;  U.  S.  v. 
Seven  Packages  of  Tea,  126  Fed.  224. 

63.  Act  March  2,  1897  (29  St  at 
h.    606    c    358    {{    4-7). 

64.  Act  March  2,  1897  (29  St  at 
L.    606    c    368    tt    6,    6). 

66.  Act  March  2.  1897  (29  St  at 
L.    606   c    368    i    6). 

[a]  Xathod  of  proteab— The  law 
is  silent  as  to  the  time  within  which 
the  protest  shall  be  made  and  where 
it  shall  be  flled,  but  Cust  Reg. 
(1915)  art  622,  prescribes  that  when 
made  by  the  importer  or  consignee 
It  shall  be  flled  with  .the  collector 
of  customs  within  thirty  days  after 
notice  of  the   examiner's  flndlng. 

66.  Act  of  March  2.  1897  (29  St. 
at    L.    606    c    368    {    8). 

67.  Act  March  2.  1897  (29  St  at 
L.   606  c   368    {    6). 

68.  Macy  v.  Browne,  224  Fed 
359,    140    (X;A    46. 

eg.     24    Op.    Atty.-0«n.    684. 

70.  Sang  tiung  v.  Jacikson,  8» 
Fed.   502. 


For  later  ease*!  developments  and  ohaavea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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atoTy  directions;^'  but  treasury  r^^lations  for  the 
government  of  the  board  which  direct  rejection  be- 
cause of  the  presence  of  coloring  matter,  even 
though  Bueh  tea  is  not  inferior  to  the  standards 
prescribed  by  law,  is  inconsistent  with  the  statute, 
and  the  board  may  be  enjoined  from  following  such 
regulations.^' 

it  108]  11.  InToices— a.  Prewntotioii  on  En- 
try*  The  statute  requires  that  on  entry  the  orig- 
inal invoice  shall  be  produced  as  declared  to  before 
an  American  consul.'*  Except  importations  in 
packed  packages,'*  and  personal  effects  accompany- 
ing the  passenger,"  no  importation  of  merchandise, 
either  free  or  dutiable,'*  when  valued  at  more  than 
one  hundred  dollars,  can  be  lawfully  entered  with- 
out such  document."  The  board  of  general  ap- 
praisers may  allow  the  correction  of  an  invoice  by 
the  filing  of  a  new  0L.e.'* 

H  109]  b.  Conanlar  Gwtiflcation.  The  law 
specifies^*  that  such  invoice  shall  have  been  pre- 
sented by  the  exporter  to  an  American  consular  of- 
ficer before  whom  a  declaration  shall  be  made  as  to 
value  and  other  details  of  the  matter,  and  who  shall 
officially  certify  the  invoice.*"  This  provision  for 
a  declaration  before  the  consul  does  not  require 
an  invoice  to  be  verified.*'  If  there  is  no  American 
consular  officer  in  the  countiy  of  exportation,  cer- 
tification may  be  made  by  the  consul  of  a  friendly 
nation.'* 

[f  110]  c.  Oonsnlai  Correction.  In  addition  to 
attesting  the  exporter's  declaration  on  invoice  the 
consul  will,  if  of  opinion  that  the  values  given  are 
incorrect,  note  the  correct  prices  on  the  invoice,** 
but  a  consular  notation  of  this  kind  does  not  con- 
stitute definite  and  decisive  proof  as  to  value;** 


and  it  has  been  held  that  sworn  statements  in  in- 
voices presented  on  entiy  are  not  conclusive  as 
against  the  importer  and  may  be  corrected.** 

[$  111]  d.  Bond  for  UiToice.  Provision  is 
made  in  the  statute  for  the  execution  of  a  bond 
for  the  production  of  a  duly  certified  invoice  when 
one  cannot  be  presented  at  time  of  entry.**  The 
purpose  of  this  bond  is  not  to  secure  a  penalty  for 
breach  of  duty,  but  rather  to  act  as  security  for 
actual  damages  which  may  be  sustained  by  reason 
of  the  irr^ularity  or  entire  absence  of  the  invoice.*' 
It  is  the  duty  of  a  collector  of  customs  to  take  a 
bond  of  the  importer  for  invoice.** 

[t  112]  •.  Pro  Forma  Invoices.  Where  it  is 
impracticable  to  produce  a  consular  invoice,  the 
importer  may,  on  making  an  affidavit  as  to  the 
cause  of  its  nonproduction,  file  in  lieu  of  the  cer- 
tified fConsular  invoice  a  pro  forma  invoice  setting 
forth  the  cost  and  other  data  as  to  the  goods.**  A 
pro  forma  invoice  is  for  entry  purposes  a  recognized 
lawful  invoice;*"  it  takes  the  place  of  the  certi- 
fied invoice  and  is  a  complete  substitute  therefor." 
Where  entry  has  been  made  on  a  pro  forma  invoice 
the  proceedings  on  such  entry  are  not  merely  tenta- 
tive, and  the  matter  is  not  to  be  considered  as  held 
open  for  the  production  of  a  consular  invoice.'* 

[i  113]  B.  Appraisement**  —  1.  In  OenenO. 
Althougji  it  is  obligatory  uVon  the  importer  to  fur- 
nish a  true  invoice  of  his  goods,'*  and  a  true  valua- 
tion thereof,**  nevertheless  the  collector  does  not 
for  duty  purposes  take  the  entry  of  goods  at  the 
valuation  of  the  invoice,  supported  by  the  own- 
er's oath;**  but  upon  completion  of  the  formali- 
ties incident  to  the  entry  of  the  importation  at  the 
customhouse,  the  collector  transmits  the  invoice  to 


Tl.  Uacy  v.  Browne,  224  Fed.  85t, 
S61.  140  CCA  4E  <8aylng:  "We  4o 
not  see  tbat  Buttfleld  v.  StranaJian, 
1*1  U.  8.  470,  24  set  S49,  48  L..  ed. 
52S,  applies.  That  case  held  merely 
that  the  board  was  the  final  jud^e  in 
lU  allotted  fleld;  It  did  not  Indicate 
that  the  board  had  any  power  to 
extend  that  fleld"). 

VS.  Macy  v.  Browne,  224  Fed. 
S6»,   140  CCA  4S. 

78.  Rev.  St  I  2785;  Act  Oct  S, 
1913  (28  St  at  L.  188  c  16  f  8  par 
E). 

riaod  in  the  Isvoloe  •■  gvovaA  of 
fofeltiate  see   Infra  I  880. 

74.  U.  8.  V.  American  EbcprMis 
Co.,  154  Fed.  996  (construlnr  Aot 
May  1,  1876   [19   St.  at  L.   49  c  891). 

75.  Act  Oct  3,  1918  (88  St  at  L. 
182  c  16  I  3  par  B);  U.  S.  ▼.  One 
Trunk.  175  Fed.  1012  laflF  198  Fed. 
»13.    114    CCA    863]. 

Bacnm  antcto*  see  supra  i  97. 

T6.  Phelps  v.  Sieirfrled,  142  U.  S. 
602,  12  set  391.  35  L.  ed.  1128; 
U.  S.  V.  Hosby,  133  U.  S.  273,  289, 
10  set  327,  83  L.  ed.  626  (where  It 
Is  said:  "It  is  entirely  clear,  that 
the  question  of  determining  whether 
goods  to  be  shipped  will,  when  Im- 
ported Into  the  United  States,  be 
free  from  duty.  Is  a  question  which 
could  not  be  left  to  the  determina- 
tion of  a  consul.  It  often  involves 
Intricate  points  of  fact  and  of  law, 
and  must  be  as  wholly  cognisable 
by  the  proper  officers  and  tribunals 
of  the  United  States,  appointed  for 
the  purpose,  as  the  question  of  the 
proper  rate  of  duty  on  dutiable 
goods");  Six  Parcels  of  Placer  Qold 
V.   U.    S.,    8    Arls.    889,    76    P    473. 

77.  Act  Oct  3,  1912  (88  St  at  L. 
182  e  16  »  3  par  E);  U.  8.  v.  Tap- 
pan,  11  Wheat  (U.  S.)  419,  6  L.  ed. 
599;  U.  S.  V.  Thirty-Nine  Thousand 
One  Hundred  and  Fifty  Cigars,  28 
F.   Cas.    No.    16,464,    3    Ware    324. 

78.  U.   8.  V    Brewer,    84    Fed.   147. 
[a]     »spl«e»    iBTolc*.. — In    an    in- 
voice   of    retmported    grain    bags    of 


American  manufacture,  a  mistake  in 
naming  the  vessel  of  exportation  as 
required  by  regulations  may  be  cor- 
rected by  flllng  a  new  Invoice.  U. 
S.    v.    Brewer,    84   Fed.    147. 

7S.  Act  Oct  3,  1918  (38  8t.  at  1.. 
182  c  16   {   3  par  E). 

so.  Act  Oct  3,  1913  (38  St  at  L. 
181    c   16    (    8   par    D).' 

[a]  Tht  taiang  out  of  %  emanlaz 
Involo*  abroad  as  required  by  our 
statutes  is  not  part  of  the  entry. 
U.  S.  v.  One  Trunk,  171  Fed.  772 
Caff  184  Fed.  317,  106  (XIA  469]. 

[b]  Tnw  TalaatioB<— It  is  obliga- 
tory under  this  law  for  the  Import- 
er to  furnish  the  appraiser  and  the 
collector  with  a  true  valuation  of 
the  merchandise.  Hoeninghaus  v.  U. 
S.,  172  U.  S.  622,  19  8Ct  306,  43 
L.  ed.   576. 

[c]  BRor  lA  ooaaolar  IbtoIo*^— 
Where  the  Importer  claims  that 
there  was  error  In  the  consular  in- 
voice he  must  comply  with  require- 
ments of  the  Customs  Administra- 
tive Act  and  other  rules  of  the  cus- 
toms department  to  correct  it  or  the 
corrected  Invoice  will  be  disre- 
garded. Behn  v.  Insular  Collector  of 
Customs,    26    Philippine    647. 

81.  U.  8.  V.  Six  Hundred  and 
Forty-six  Half-Boxes  of  Figs,  164 
Fed     778 

88.  Ciist.  Reg.  (1915)  art  206;  U. 
S.  V.  Marquardt,  6  Cust.  A.  168  (cer- 
tlflcatlon  by  British  vice  consul  held 
sufficient  where  there  was  no  Ameri- 
can consular  office  in  district). 

[b]  "Oonntry"  rsfsra  to  the  lo- 
calitT  of  ezportatloa  rather  than  to 
political  domain.  U.  8.  v.  Mar- 
quardt, 6  Cust.  A.  168.  Compare 
Stairs  v.  Peaslee,  18  How.  (U.  S.) 
521,  16  L.  ed.  454  (deflnltlon  by  the 
supreme  court  of  "country"  with  a 
different    context). 

Cb]  Xmpottatioa  txon.  nnsattlsd 
region.— where  a  cargo  was  ob- 
tained by  barter  with  natives  on  the 
African  coast  and  an  invoice  was 
made  up  by  the  purchaser  upon  bis 


arrival  In  the  United  States,  It  was 
accepted  from  the  necessity  of  tha 
case,  without  compliance  with  the 
statutory  requirements  as  to  irivoloe. 
Barker  v.  Lawrence,  1  F.  Cas.  No. 
991 

83.  Cust.    Reg.    (1916)   art  309, 

84.  U.  S.  V.  Zurlcaidy,  71  Fed. 
955;  Lim  Quim  v.  Insular  Collector 
of  Customs,    23   Philippine   509. 

85.  Matter  of  Smith,  Treas.  Dee. 
24721  [afr  132  Fed.  1007  mem];  Mur- 
phy V.  Insular  Collector  of  Customs, 
16    Philippine    84. 

86.  ilosea  v.  U.  8.,  166  U.  S.  671, 
586,  17  set  882,  41  L.  ed.  1119;  U.  8. 
V.  Hobbs,  3  Cust.  A.  256  (where  it 
Is  said:  "While  this  bond  does  not 
In  haec  verba  follow  the  reading  of 
the  statute.  It  has,  nevertheless, 
been  held  by  the  supreme  court  a 
valid  bond"). 

87.  U.  S.  v.  Cutajar,  67  Fed.  830, 
14  CCA  515.  See  U.  8.  v.  Marquardt 
6  Cust.  A.  168  (holding  all  proceed- 
ings as  to  exacting  bond  Invalid, 
where  a  proper  Invoice  was  tendered 
and  refused). 

88.  Craig  v.  Maxwell,  6  F.  Cao. 
No.  3,334,  a  Blatchf.  545:  Reynolds 
v.  Maxwell.  20  F.  C^as.  No.  11,731, 
2   Blatchf.    555. 

88.  Act  Oct  8,  1913  (38  St  at 
L.  182  c  16  I  3  par  E). 

90.  U.  S.  V.  Bennett  8  <2tt8t  A. 
249 

91.  U.  8.  V.  Rettlg,  2  Cust  A. 
637;  U.  8.  v.  Frank,  2  Cust.  A.  289 
(functions  of  pro  forma  Invoice). 

93.  U.  8.  V.  Bennett  i  Cust  A. 
249. 

98.  BeavpralaemsBt  see  infra  f| 
132-141. 

94.  bTOloM  see  supra  1{  108-112. 

95.  Hoeninghaus  v.  U.  S..  172  U. 
S.  622.  19  8<n  306.  48  L.  ed.  576. 

DeoaratloB  on   entry   see   supra    I 
100. 
Batsrad  valne  see  supra  I  101. 

96.  Focke  v.  Lawrence,  9  F,  Cas. 
No.    4,894,   2    Blatchf.   508. 

[a]    SonUo    ohloot    «f    ■tstaMry 
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the  appraiser,'^  at  the  same  time  designating  thereon 
at  least  one  package  of  every  invoice,  and  not  less 
than  one  out  of  every  ten  packages,  for  examination 
by  the  appraiser,**  in  order  that  the  latter  may 
ascertain,  estimate,  and  appraise  the  merchandise, 
any  invoice  to  the  contrary  notwithstanding.** 
While  formerly  the  statute  required  the  colleotor  to 
cause  an  appraisement  to  be  made  of  merchandise 
dutiable  at  an  ad  valorem  rate  of  duty  or  at  a 
rate  regulated  by  its  value,^  under  present  statutes 
the  requirement  of  appraisement  extends  to  all  im- 
ported merchandise,  regardless  of  whether  free  of 
duty  or,  if  dutiable,  dutiable  at  an  ad  valorem  or  a 
specific  rate.'  And  while  formerly  the  value  of  an 
importation  subject  rto  an  ad  valorem  rate  of  duty 
was  determined  by  its  true  value  or  actual  cost,' 
at  the  time  and  place  of  its  purchase  or  procure- 
ment,* this  rule  has  been  changed,  and  the  present 
requirement  is  that  the  valuation  shall  be  at  the 
actual  market  value  of  the  goods  at  date  of  expor- 
tation.* 

[$  114]  2.  Actual  Market  Value— a.  Defini- 
tion. Actual  market  value  or  wholesale  price  is 
defined  by  statute  as  being  the  price  at  which,  at 

proTlsUnL — (1)  The  framers  of  the 
revenue  laws  of  the  United  Statea 
bave  encountered  two  difficultlea 
which  have  given  them  much  embar- 
rassment  and  trouble.  The  first  was 
to  devlae  a  mode  by  which  the  true 
cost  or  value  of  Imported  goods 
which  were  subject  to  pay  a  duty  ac- 
cording to  their  value  could  be  as- 
certained. The  second  was  to  detect 
and  punish  frauds.  The  objects  are 
distinct,  and  the  means  provided  to 
accomplish  them  are  equally  so.  U. 
8.  V.  Twenty-Five  Case&  of  Cloths,  28 
F.  Cas.  No.  16,563.  Crabbe  356.  (2) 
"Almost  the  whole  system  of  ap- 
praisals is  founded  on  the  idea,  that 
fraud  has  been,  or  Is  likely  to  be, 
practised."  Greely  v.  Thompson,  10 
How.    (U.   S.)    226,   241,   IS   Lu  ed.   397. 

87.     CuBt.  Reg.  (1916)  art  E63. 

Powr»  and  dnttwi  of  appwliw 
see  supra  {{  84,  85. 

98.  Rev.  St  {{  2899,  2901,  29S9; 
Cust.   Reg.    (1915)   art  230. 

99.  Act  Oct.  3,  1913  (38  St.  at  L. 
186  c  16  I  3  par  K). 

1.  Rankin  v.  Hoyt,  4  How.  (U.  S.) 
387,  11  L.  ed.  996. 

[a]  Pormar  >tetat«s.  —  Prelimi- 
nary appraisement  not  necessary. 
Harding  v.  Whitney,  11  F.  Cas.  No. 
6,052.  4  Cliff.  96. 

[b]  DevelopsMBt  of  appralsainaat 
■y»t>m  see  Oreely  v.  Thompson,  10 
How.  (U.  S.)  225,  13  L.  ed.  397;  U. 
8.  v.  Tappan,  11  Wheat.  (U.  S.)  419, 
6  L..  ed.  509.  , 

*.     Rev.  St.  t  2901. 

[a]  Wbcr*  Imported  mewliMMH— 
waa  anhjeot  to  apaclflo  duties  regu- 
lated by  the  value,  but  in  no  case 
less  than  fifty  per  cent  ad  valorem, 
the  fact  that  the  importation  In 
question  paid  such  rate  did  not  re- 
lieve the  appraiser  from  Inquiring 
.into  and  determining  the  value  of 
such  goods.  Hoeninghaus  v.  U.  S., 
172  U.  8.  622,  19  SCt  305,  43  L.  ed. 
676. 

9,  Bailey  v.  Ooodrich,  2  F.  Cas. 
No.  735,  2  Clift.  597  (summarising 
appraisement  laws  from  1823  to 
1861). 

[a]  «TslW  aaa  <tni*  VBlns" 
were  used  In  the  same  sense  as  the 
term  "actual  cost"  and  meant  the 
cost  at  the  place  of  exportation  with 
the  addition  of  all  dutiable  charges. 
V.  a.  V.  Tappan,  11  Wheat.  (U.  S.) 
419.  6  L.  ed.  609. 

[b]  "ActUMl  ctrnt"  means  the  ac- 
tual price  paid  In  a  bona  flde  pur- 
chase, and  not  the  market  value.  Al- 
fonso V.  U.  S..  1  F.  Cas.  No.  188,  2 
Story  421. 


the  time  of  exportation  to  the  United  States  and  in 
the  principal  markets  of  the  country  from  whence 
exported,  imported  merchandise  is  freely  offered  for 
sale  to  ail  purchasers  in  such  markets,  in  the  usual 
wholesale  quantities,  and  the  price  which  the 
seller,  the  shipper,  or  the  owner  would  have  re- 
ceived, and  was  willing  to  receive,  for  such  mer- 
chandise when  sold  in  the  usual  wholesale  quan- 
tities, including  the  value  of  coverings  and  contain- 
ers, and  all  other  costs,  charges,  and  expenses  in- 
cident to  placing  the  merchandise  in  condition, 
packed  ready  for  shipment  to  the  United  States.* 
In  the  same  section  it  is  provided  that  the  words 
"value,"  or  "actual  market  value,"  or  "whole- 
sale price,"  whenever  used  in  any  law  relating  to 
the  appraisement  of  imported  merchandise,  shall  be 
construed  to  be  the  actual  market  value  or  whole- 
sale price  of  such  or  similar  merchandise  com- 
parable in  value  therewith,  as  defined  above.  And 
it  has  been  held  by  the  courts  that  the  market  valne 
is  the  price  at  which  the  owner,  the  producer,  or 
the  manufacturer  of  goods  holds  them  for  sale;  the 
price  at  which  they  are  freely  offered  for  sale  ill 
the  markets  to  all  the  world;  such  prices  as  deal- 


4.  Uazwell  v.  Oriswold,  10  How. 
(U.  S.)  242,  13  L.  ed.  405;  Greely  v. 
Thompson,  10  How.  (U.  S.)  226,  13 
L.  ed.  397;  U.  S.  v.  Tappan,  11  Wheat. 
(U.  S.)  419,  6  L.  ed.  509;  Oriswold  v. 
Lawrence,  11  F.  Cas.  No.  5.837,  1 
Blatchf.  599:  MalUard  v.  Lawrence, 
16  P.  Cas.  No.  8,972,  3  Blatchf.  878; 
Morlot  V.  Lawrence,  17  F.  Ca.B.  No. 
9,816,  3  Blatchf.  122;  U.  S.  V.  Twelve 
Casks  of  Cudbear,  28  F.  CTaa.  No. 
16,553,  Oilp.   507. 

[a]  Tbssc  provlsloas  oaljr  appUsA 
to  ossas  where  an  actual  purchase 
had  been  tnade.  Alfonso  v.  U.  S.,  1 
F.  Cas.  No.  188,  2  Story  421. 

[b]  An  sttlela  was  aot  smrohaasd 
(1)  within  the  meaning  of  these  tar- 
iff acts  until  it  was  acquired  by  the 
importer  In  a  condition  for  shipment. 
Wilson  v.  Lawvence,  30  F.  Cblb.  No. 
17,816,  2  Blatchf.  514.  (2)  An  ac- 
cepted order  for  goods  to  be  manu- 
factlired,  although  a  purchase  in  the 
usage  of  trade  as  between  parties, 
was  not  a  purchase  within  the  mean- 
ing of  these  acts.  Pierson  v.  Law- 
rence, 19  F.  Caa.  No.  11,158,  2 
Blatchf.  496.  (3)  The  fact  that  the 
goods  could  have  been  manufactured 
for  the  invoiced  price  was  immate- 
rial. U.  S.  V.  Eighty-Two  Packages 
of  Olass,  25  F.  Cbs.  No.  16,038. 

[c]  Time  of  pnrohass. — (1)  The 
date  of  an  invoice  was  prima  facie 
evidence  as  to  the  time  of  the  pur- 
chase of  the  goods.  Pierson  v.  Law- 
rence, 19  F.  (^8.  No.  11,158,  2  Blatchf. 
495;  Pierson  v.  Maxwell,  19  F.  Cas. 
No.  11,169,  2  Blatchf.  607.  (2)  It 
was  only  prima  facie  evidence,  bow- 
ever,  and  an  Importer  had  the  right 
to  show  that  the  time  of  purchase 
was  not  the  date  of  the  Invoice  or 
bill  of  sale.  Qreely  v.  Thompson,  10 
How.  (U.  S.)  825,  13  L.  ed.  397;  Max- 
well v.  Oriswold.  10  How.  (U.  S.) 
242,  IS  L.  ed.  405.  (3)  A  collector 
was  justified  In  taking  the  time  of 
the  shipment  as  the  time  of  the  pur- 
chase unless  informed  otherwise. 
Crowley  v.  Maxwell,  6  F.  C^s.  No. 
3,449,  3  Blatchf.  401;  Focke  v.  Law- 
rence, 9  F.  Cas.  No.  4,894,  2  Blatchf. 
608.  (4)  Where  orders  for  goods 
were  accepted  by  foreign  vendors  at 
the  ruling  market  price,  which  price, 
however,  was  greater  before  the 
goods  were  delivered  for  shipment 
and  the  invoice  made  out.  the  pur- 
chase was  to  be  considered  as  made 
at  the  date  of  the  invoice  and  not  at 
the  date  the  orders  were  accepted. 
Wilson  v.  Lawrence.  SO  F.  Cas.  No. 
17,816,    2    Blatchf.    514. 

td]     VlBO*  of  pnreiuMS.— In  the  ab- 


sence of  any  evidence  to  the  contrary, 
a  customs  offlcial  was  justified  In  as- 
suming that  the  place  of  the  ship- 
ment of  an  importation  was  the 
place  of  its  purchase,  within  the 
meaning  of  these  acts.  Focke  v. 
Lawrence,  9  F.  Cas.  No.  4,894.  2 
Blatchf.  508. 

6.  Act  Oct.  3,  1913  (88  St.  at  ^ 
189  c  16  t  3  par  R).  See  also  idfra 
i   114  et  seq. 

[a]  XtotodoaL — (1)  The  act  of 
1861  was  the  first  act  changing  the 
rule  as  to  the  time  the  valuation 
.must  be  made,  and  under  that  act  the 
goods  were  to  be  appraised  at  the 
period  of  exportation  rather  than  the 
time  of  their  purchase.  Stairs  ▼. 
Peaslee,  18  How.  (U.  S.)  521,  15  L. 
ed.  474;  Forman  v.  Peaslee,  9  F.  Cas. 
No.  4,941;  Morris  v.  Maxwell,  17  F. 
Cas.  No.  9,834,  3  Blatchf.  143.  (2) 
The  statute  was.  however,  confined 
to  that  change  only.  Ballard  v. 
Thomas,  19  How.  (U.  S.)  382.  16  !•. 
ed.  690;  Barnard  v.  Morton,  8  F.  Cas. 
No.   1,006,   1  Curt.  404. 

6.  Act  Oct.  8,  1918  (38  St.  at  L.. 
189  c  16  i  3  par  R).  See  also  Bal- 
lard V.  Thomas,  19  How.  (U.  S.)  3S2, 
15  L.  ed.  690. 

[a]  Condition  In  whlok  boncht 
•nd  sold. — (1)  Under  the  Customs 
Administrative  Act  of  June  10,  1890 
(26  St.  at  L.  139  c  407  {  19),  this  ad- 
ditional requirement  was  made,  that 
the  value  should  be  for  "the  condi- 
tion in  which  such  merchandise  Is 
there  bought  and  sold  for  exporta- 
tion," etc.  (2)  In  Oulbenklan  v.  U. 
8.,  153  Fed.  858,  83  CCA  40,  relating: 
to  white  and  colored  wools  which 
were  bought  and  sold  in  the  Bagdad 
market  at  one  price  without  any  dis- 
tinction as  to  color,  thl.s  being  in  ac- 
cord with  immemorial  practice  in 
that  market,  it  was  held  that  both 
kinds  of  wool  should  be  appraised  at 
the  same  price,  in  accordance .  with 
the  manner  of  purchase,  wtthqjit  re- 
gard to  any  difference  in  value 'which 
may  attach  to  each  kind  in  any  other 
country.  (3)  And  In  American  Sugar 
Refining  Co.  v.  U.  8.,  99  Fed.  716,  40 
CCA  84  [aff  181  U.  S.  SIO,  21  SCt  880. 
45  L.  ed.  1024],  it  was  held,  in  con- 
struing the  same  provision,  that  the 
provision  quoted  was  not  Intended  to 
limit  the  appraiser  to  a  condition 
which  existed  at  the  time  of  the  pur- 
chase, but  was  Immediately  to  be- 
come altered  until  a  new  condition 
and  value  were  reached,  but,  as 
shown  by  the  context,  was  intended 
to  apply  to  the  condition  of  prepared- 
ness  for   shipment   of   the   merchan- 


For  Inter  oases,  developaisnts  and  ohnafa*  li>  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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era  are  willing  to  receive  aitd  purehasers  ure  made 
to  pay  in  the  ordinary  course  of  trade.^  If,  in  tbe 
eouatry  of  exportation,  merchandise  is  sold  only  for 
export  or  the  sales  in  the  home  market  are  in  lim- 
ited quaatities,  so  that  there  cannot  be  established 
a  mark  t  value  based  upon  the  sale  of  such  mer- 
chandise in  usual  wholesale  quantities,,  it  is  held  to 
be  proper  to  adopt  the  export  price  as  the  foreign 
market  value.^ 

[$  115]  b.  Time  of  Ezportatios.  The  date  of 
the  sailing  of  the  vessel  of  importation  from  the 
foreign  port,  and  not  the  day  on  which  the  bill  of 
lading  is  given,  constitutes  the  time  of  exporta- 
tion ;"  and  it  is  provided  that  the  date  of  sailing  may 
be  established  by  the  declaration  of  the  master  or  by 
a  bill  of  lading  showing  the  date  of  shipment,  cer- 
tified to  by  an  American  consular  officer.'°  But  if 
the  date  of  actual  sailing  is  different  from  that  of 
clearance,  the  former  should  appear  on  the  in-> 
voice."  A  shipment  of  goods  from  one  point  to 
another  within  the  same  eo  ntry  for  transshipment 
beyond  that  country  is  not  a  true  exportation,  and 
such  a  shipment  becomes  a  statutory  exportation 
only,  and  takes  its  valuation,  as  of  the  date  when 
the  vessel  with  the  goods  on  board  is  clearM  for 
the  United  States;"  and  if  the  shipment  is  made 
from  an  interior  countr,  through  the  ports  of  an- 
other country,  for  exportation  to  the  United  States, 
it  is  exported  within  the  meaning  of  the  law  when 
it  begins  its  journey  to  the  United  States  from  the 
interior  place  of  shipment,  such  date  to  be  estab- 
lished by  the  date  of  the  bill  of  lading,  as  certified 
by  the  American  consul.** 

[i  116]  e.  Principal  Foreign  llarketa.  In  de- 
termining the  principal  markets  of  the  country  of 
exportation,  the  term  "country"  is  to  be  regarded 


as  embracing  all  the  possessions  of  a  nation,  how- 
ever widely  separated,  which  are  subject  to  the 
same  supreme  executive  and  legislative  control.'* 
If  merchandise  is  shipped  from  one  country  into  an- 
other and  from  the  latter  imported  into  the  United 
States,  it  should  be  appraised  at  its  value  in  the 
latter  country,  unless  it  should  ai^ear  that  at  the 
time  of  original  shipment  it  was  destined  in  good 
faith  for  the  United  States,  without  eontingeney 
of  diversion.^^  It  is  held  that  the  term  "princip^ 
market"  means  a  market  where  merchandise  is 
bought  and  exported  to  the  United  States,  rather 
than  a  market  where  there  may  have  been  limited 
purchases,^'  or  the  place  where  the  merchandise 
has  been  produced  or  purchased.'^  And  where  the 
wholesale  business  in  a  class  of  merchandise  in  one 
market  in  a  foreign  country  was  less  than  four  per 
cent  of  the  entire  output,  nearly  all  of  which  was 
shipped  directly  from  the  place  of  manufacture 
to  the  United  States,  the  place  of  manufacture  was 
the  principal  market  for  purposes  of  appraisal,'^ 
even  though  there  was  no  open  market  at  the  latter 
point.*'  The  decision  by  the  appraisers  as  to  w^at 
are  the  principal  markets  of  the  country  of  expor- 
tation is  final,'"  and  where  such  officers  have  pro- 
ceeded within  their  respective  jurisdictions,  their, 
finding  of  the  principal  market  lis  not  open  to  re-" 
view.** 

[$  117]  d.  CoBt  of  Prodnction.  When  the 
value  of  imported  merchandise  cannot  be  ascertained 
to  the  satisfaction  of  the  appraising  of&cer,  the 
statute'*  requires  that  he  shall  use  all  available 
means  in  his  power  to  ascertain  the  cost  of  pro- 
duction, which  shall  include  cost  of  materials  and 
of  fabrication,"   and   all  general  expenses,  to   be 


dis«  when  bought.  (4)  The  supreme 
court.  In  afBrmance  of  thla  decision, 
held,  as  to  so-called  green  sugar  im- 
ported from  Braxll,  which  had  dimin- 
ished In  weight  by  a  decrease  of 
moisture,  but  Improved  In  quality 
thereby,  so  that  the  quantity  received 
here  was  worth  as  much  as  the  orig- 
inal quantity  shipped  In  Braall,  that 
it  might  be  appraised  according  to 
the  grade  of  the  sugar  as  received 
here.  Instead  of  its  grade  as  shipped 
from  Braail,  since  the  article  upon 
which  duty  must  be  laid  Is  that 
which  is  "imported."  American  Su- 
gar-Reflnlng  Co.  v.  U.  S.,  181  U.  S. 
610,  21  set  830,  45  L..  ed.  1024.  (6) 
AVhere  practically  all  the  output  of 
a  china  manufacturer  was  sold  to 
the  United  States,  special  classes 
manufactured  for  European  trade 
cannot'be  said  to  be  in  "condition"  to 
supply  the  American  trade,  within 
the  meaning  of  the  law.  U.  S.  v. 
Haylland.  167  Fed.  414  [aff  177  Fed. 
17S,  100  CCA  eS7.  certiorari  den  216 
V.  S.  618.  30  set  573.  54  L,.  ed.  640]. 
7.  Muser  v.  Magone,  155  U.  S.  240, 
15  set  77,  39  L.  ed.  135;  Cllquot  v. 
V.  8..  3  Wall.  (U.  S.)  114.  18  L.  ed. 
116:  In  re  Six  Cases  of  Silk  Ribbons, 
22  F.  Cas.  No.  12,914.  3  Ben.  636;  In 
re  Three  Thousand  One  Hundred  and 
Nine  Cases  Champagne,  23  F.  Cas. 
No.  14,01S.  1  Ben.  241;  IT.  S.  v.  Six- 
teen Cases  of  Silk  Ribbons,  27  F.  Cas. 
No.  16.301. 

[a]  Aotnal  BUtxket  valiie  is  the 
price  at  which  the  owner  or  the  man- 
nfacturer  of  goods  holds  them  for 
sale  in  the  ordinary  course  of  trade. 
Twelve  Hundred  and  Nine  Quarter 
Casks,  etc.,  of  Wine,  24  F.  Cas.  No. 
14.279,  2  Ben.  249. 

[b]  Aotnal  oo«t<— Where  it  Is  the 
appraiser's  duty  to  And  the  market 
-value,  he  has  no  concern  with  the 
actual  cost  of  the  goods.  U.  S.  v. 
Tappan.  11  Wheat.  (U.  S:)  419,  6  t,. 
ed.  609. 

[c]  Aoftaal   naikat   vain*   dlatla- 


arnlahad    from    dntiable    Tain*. — The 

whole  fran^ework  of  customs  admin- 
istrative law  differentiates  between 
actual  market  value  and  dutiable 
value,  making  the  determination  of 
the  former  the  duty  of  the  apprtiis- 
ing  oflflcer  and  the  ascertainment  of 
the  latter  the  duty  of  the  collector. 
U.  S.  V.  Splhgarn,  B  Cust.  A.  2. 

8.  U.  S.  V.  Havlland,  167  Fed.  414 
[aff  177  Fed.  175,  100  CCA  687,  and 
certiorari  den  216  U.  S.  618  mem,  30 
set  673  mem,  64  L.  ed.  640  mem]; 
Horace  Day  Co.  v.  U.  S.,  S  Cust.  A. 
162. 

[a]  Two  wh4deaale  ptloMk— For 
the  purposes  of  appraisement  the  law 
does  not  contemplate  that  there  can 
be  two  wholesale  prices  or  two 
wholesale  market  values.  U.  S.  v. 
Passavant,  169  U.  S.  16,  18  SCt  219, 
42  Li.  ed.  644;  Horace  Day  Co.  v. 
U.  8..  3  Cust.  A.  160. 

9,  Irvine  v.  Redfleld,  23  How.  (U. 
S.)  170,  16  L..  ed.  418;  Sampson  v. 
Peaslee,  20  How.  (U.  S.)  671,  15  L. 
ed.    1022. 

IOl  Rev.  St.  {  2904:  Cust.  Reg. 
(1916)  art  279:  Treas.  Dec.  27995. 

11.    Treas.  Dec.  28039. 

Ifl.  Roessler  v.  U.  S.,  1  Cust.  A. 
290. 

[a]  "iBteclor"  traaaportotlos  (1) 
niay  be  either  along  the  coast  by 
water,  as  from  Wales  for  Liverpool, 
for  transshipment  to  the  United 
States  (Forman  v.  Peaslee,  9  F.  Cas. 
No.  4,941);  (2)  or  it  may  be  by  land 
carriage  wholly  within  the  country  of 
exportation  (Gitb  v.  Washington,  10 
F.  Cas.  No.  6,380,  McAll.  430;  Hutton 
V.  Schell,  12  F.  Cas.  No.  6,961,  6 
Blatchf.  48). 

13.  Cust.  Reg.   (1915)  art  578. 

14.  Stairs  V.  Peaslee,  18  How.  (U. 
S.)  521.  15  L.  ed.  474. 

15.  Matter  of  Booth,  Treas.  Dec. 
22338;  Cust.  Reg.  (1915)  art  577. 

16.  U.  8.  V.  Havlland.  167  Fed.  414 
[air  177  Fed.  175,  100  CCA  637  (certi- 
orari den  216  U.  S.  618,  SO  SCt  673, 


54  I.,  ed.  640)]. 

17.  Ooddard  v.  Maxwell,  10  F.  Caa. 
No.  5,492,  3  Blatchf.  131. 

[a]  "Plao*  where  psodaoM  4Sy 
nuumfaatared"  In  a  former  law  did 
not  mean  any  locality  more  limited 
than  the  country  where  the  goods 
were  bought  pr  manufactured.  Hence^ 
proof  of  the  market  value  at  Paris  of 
wlAes  made  at  Rhelms  was  admis- 
sible. Cllquot  v.  U.  S.,  8  Wall.  (U. 
S.)  114,  18  L.  ed.  116;  Three  thousand 
One  Hundred  and  Nine  Casob  Cham- 
pagne, 2S  F.  4Cas.  No.  14,012,  1  Ben. 
241. 

U.  U.  8.  V.  Havlland,  167  Fed. 
414  [aff  177  Fed.  175,  100  CCA  637. 
certiorari  den  216  U.  8.  618,  SO  SCt 
573.  54  L.  ed.  640]. 

IS.  U.  S.  V.  Havlland,  177  Fed.  176, 
100  CCA  637  [certiorari  den  216  U.  8. 
618,  30  SCt  573,  54  L.  ed.  640]. 

[a]  FhUippijise. — The  market 
value  for  tariff  purposes  Is  the  value 
at  the  place  where  the  Invoice  was 
certlfled.  In  the  absence  of  corrected 
consular  Invoice  showing  otherwise. 
Behn  v.  Insular  Collector  of  Customs, 
26  Philippine  647. 

[b]  Poioi  of  maanfaotare^— The 
value  <ft  certain  coke  from  British 
Columbia  fixed  In  the  principal  mar- 
kets and  not  at  the  ovens  where  pro- 
duced. U.  8.  V.  Brown-Alaska  Co.,  4 
Alaska  S9 

ao.  Tstallfera  v.  Redfleld.  23  Fed. 
650,  21  Blatchf.  311  [rev  on  other 
grounds  110  U.  8.  174.  3  SCt  570,  28 
L.  ed.  109]. 

31.  Stairs  v.  Peaslee,  18  How.  (U. 
S.)  621,  15  L..  ed.  474;  Shallus  v.  U. 
S.,  5  Cust.  A.  317. 

99.  Act  Oct.  8,  1913  (38  St.  at  L.. 
185  c  16  I  3  par  L). 

33.  Austin  v.  U.  6..  7  Cust.  A. 
186. 

[a]  "Ooat  of  prodnotlon"  iaolndas 
the  compensation  paid  to  talent  for 
the  production  of  phonograph  rec- 
ords, and  such  cost  must  be  ascer- 
tained at  the  plaoe  of  manufacture 
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estimated  at  not  less  than  ten  per  oent,'*  together 
with  the  expense  of  preparing  and  putting  up  such 
merchandise  ready  for  shipment,  and  an  addition  of 
not  lesa  than  eight  nor  more  than  fifty  per  cent 
upon  the  total  cost  as  thus  ascertained.^' 

li  118]  e.  American  SeUing  Price.  Where 
merchandise  is  consigned  for  sale  in  the  United 
States  or  is  sold  for  exportation  to  the  United 
States,  which  is  not  actually  sold  or  freely  offered 
for  sale  in  the  country  of  exportation,  it  shall  not 
be  appraised  at  less  than  the  wholesale  price  at 
which  such  or  similar  merchandise  is  actually  sold 
or  freely  offered  for  sale  in  the  United  States  in 
open  market,  with  allowances  for  various  expenses 
of  importation,  such  as  duties,  transportation,  in- 
surance and  profit.^' 

[$  119]  f.  CommisBiosB.  CommiBsions  paid  to 
converters  who,  after  receiving  the  orders  for  the 
goods,  had  the  goods  manufactured,  dyed,  and  fin- 
ished, are  a  part  of  the  market  value  of  the  goods," 
as  is  also  a  seller's  commission;*^  but  the  contrary 
is  true  as  to  commissions  paid  to  agents  abroad,  for 
services  in  purchasing  goods.**  The  ryile  as  to  com- 
misBiona  is  said  to  be  that  so-called  commissions 
appearing  in  invoices  wherein  the  shippers  are  de- 
scribed as  sellers  are  open  to  explanation  upon  such 
invoices  and  that  the  terms  of  the  invoices  ia  such 
ease  are  not  conclusive  either  upon  the  importer  or 
and  at  the  tlm«  of  exportation.  Aus- 
tin V.  U.  a..  7  Cuat.  A.  18S. 

84.  Austin  V.  C.  8.,  7  Oust  A. 
188. 

[a]  "All  gwrnnral  aipeBMa,  to  be 
estimated  at  not  less  than  ten  per 
cent"  does  not  authorize  the  fixing  of 
such  expenses  at  any  sum  greater 
than  ten  per  cent  of  the  total  ex- 
penses, as  may  seem  proper  to  the 
appraiser,  without  regard  to  actual 
general  expenses.  Austin  v.  U.  S.,  7 
Cust.  A.  186,  190. 

■    SB.    Act  Oct.  8,   1813    (38  St.  at  L.. 
185  c  16  I  3  par  L). 

[a]  ftoat  of  laapeoUaff  aad  damp- 
tag  woolens  before  shipment,  not  be- 
ing charges  and  expenses  incident  to 
placing  goods  In  condition  for  ship- 
ment to  the  United  States,  cannot  be 
added  to  the  entered  value.  U.  S.  v. 
Van  Ingen,  B  Cust.  A.  432, 

Be.  Act  Oct.  3,  1913  (38  St.  at  L. 
187  o  16  J  3  par  N). 

S7.  Brlanger  v.  U.  8.,  152  Fed.  B76 
[an  154  Fed.  949,  83  CCA  463]  (where 
the  goods  had  been  Invoiced  at  a  cer- 
tain price  plus  a  commission  for  con- 
verting, and  it  was  held  that  the  con- 
verters were  really  the  vendors  of 
the  goods). 

98.  Hurphy  v.  Insular  Collector  of 
Customs,  16  Philippine  34. 

[a]  So-oallea  cominl— loa.  —  The 
evidence  showed  that  manufacturers 
were  accustomed  to  sell  in  a  foreign 
market  to  others  than  commission 
men  at  a  fixed  price,  including  in  the 
price  an  item  which  they  called 
"commission."  The  item  so  charged 
was  the  discount  which  the  manufac- 
turers' were  accustomed  to  allow 
commission  merchants  who  pur- 
chased direct  from  them.  There  was 
evidence  that.  In  buying  goods  of  a 
concern  which  was  a  manufacturer 
and  also  a  commission  house,  the 
price  of  the  goods  purchased  of  them 
was  the  same  as  for  those  of  their 
own  manufacture  and  for  similar 
goods  manufactured  by  others  which 
they  were  selling  on  commission.  It 
was  held  that  the  customhouse  ofll- 
cers,  in  appraising  the  goods,  should 
properly  include  as  a  part  of  the  ac- 
tual manufacturing  price  the  entire 
sum  paid  by  the  importers  to  the 
commission  men  or  the  manufactur- 
ers, no  part  of  which  was  properly 
chargeable  as  a  commission.  U.  S. 
V.  Herrman,  81  Fed.  116,  33  CCA  400. 


88.  Vandlver  v.  U.  8.,  6  Cust.  A. 
80;  Murphy  v.  Insular  Collector  of 
Customs,   16  Philippine  34. 

80.  Vandlver  v.  U.  S.,  6  Cust.  A. 
80.  See  also  Murphy  v.  Insular  Col- 
lector of  Customs.  16  Philippine  84, 
38  (where  the  court  said:  "We  do 
not  believe  that  it  ought  to  be  laid 
down  as  a  general  rule  that  an  im- 
porter may  not  have  the  right  to  cor- 
rect a  mistake  made  in  a  sworn 
statement  to  the  customs  ofllclals 
concerning  the  .relations  which  he 
sustains  to  the  person  from  whom  he 
receives  the  goods.  We  do  not  be- 
lieve that  such  a  statement  is  con- 
clusive against  him.  We  are  con- 
vinced that  does  not  work  an  estop- 
pel in  pals.  Whether  or  not  a  cor- 
rection will  be  permitted  in  a  given 
case  must  depend  upon  the  facts  of 
that  case").      ' 

81.  U.  S.  V.  Herrman,  91  Fed.  116, 
33  CCA  400  trev  84  Fed.  161]. 

[a]  Sedsloiia  under  fomer  lawa. 
— Forman  v.  Peaslee,  9  P.  Cas.  No. 
4,941;  QIbb  v.  Washlhgton,  10  F.  Cas. 
No.  5,880,  McAII.  430;  Hatton  v. 
Schell,  12  F.  Cas.  No.  6,961,  6  Blatchf. 
48. 

88.    See  cases  infra  this  note. 

fa]  A  oonuBiaslon  paid  by  the  Im- 
pottar  to  Ua  agmt  for  services  in 
procuring,  forwarding,  or  caring  for 
the  goods  is  an  Item  quite  independ- 
ent of  the  wholesale  price  of  the 
goods  at  tha  market  where  they  were 
bought.  It  may,  and  generally  does, 
constitute  an  element  of  the  cost  to 
the  Importer,  and  In  exceptional  cases 
may  constitute  an  element  of  the 
market  value.  Muser  v.  Magone,  156 
IT.  S.  240.  16  set  77.  89  L.  ed.  185; 
U.  8.  V.  Herrman.  91  Fed,  116,  33  CCA 
400;  Batten  v.  U.  S.,  5  Cust.  A.  447; 
Stein  V.  V.  S.,  1  Cust.  A.  36. 

[b]  The  cost  of  a  oonunlssloB- 
alro'a  aarvloea  rendered  in  connection 
with,  on  account  of,  and  in  conse- 
quence of,  the  purchase  of  goods  is 
part  of  the  transaction  of  purchase, 
and  is  not  a  part  of  the  foreign  mar- 
ket value  of  the  goods.  U.  S.  v. 
Bauer,  8  Cust  A.  343;  U.  S.  v.  Ken- 
worthy,  68  Fed.  904,  16  CCA  61  [rev 
59  Fed.'  670]. 

83.  V.  S.  V.  Passavant,  169  U.  S. 
16,  28,  18  set  219  42  I*  ed.  644  (re- 
lating to  a  so-called  "boniflcation  of 
tax,"  which  is  In  effect  a  drawback 
or  remission  of  taxes  by  the  German 


upon  the  government  in  respect  to  the  status  of  the 
commissions."*  The  customs  officials  have  the  right 
to  inquire  into  the  nature  and  origin  of  the  dis- 
bursements claimed  by  the  importer  to  be  paid  as 
ehaiges  and  commissions,  and  if  they  prove  to  be  in 
fact  a  part  of  the  wholesale  price  they  will  be 
included  in  the  dutiable  value."  Because  com- 
missions of  various  kinds  may  be  items  of  expense 
to 'the  importer,  it  does  not  follow  that  they  con- 
stitute an  element  of  the  market  value,  although 
exceptionally  such  may  be  the  case.'* 

[$  120]  g.  AUowances  by  For«i<ii  Oov«mnent. 
Governmental  allowances  or  other  pecuniary  ad- 
vantages which  enable  goods  to  be  sold  cheaper  for 
export  than  for  the  home  market  must  be  added 
to  the  price  paid  by  the  importer,  in  order  to  make 
foreign  market  value,  as  where  a  tax  which  becomes 
due  on  the  domestic  sale  of  goods  is  remitted  in 
ease  of  exportation,"  or  a  drawback  is  allowed  upon 
exportation,**  or  a  general  internal  revenue  tax  is 
remitted  on  exportation;**  but  where  the  tax  that 
is  remitted  is  a  special  one,  imposed  locally  and 
not  throughout  the  country  of  exportation,  and 
varies  with  the  locality,  it  is  held  not  to  be  a  part 
of  the  foreign  market  valub.** 

[i  121]    h.    Othsr  ItnnB  of  Ezpeiue.    Various 

elements  of  cost  to  the  importer  may  or  may  not 

be  properly  a  part  of  the  foreign  market  value,  ae- 

government  on  goods  there  manufac- 
tured in  bond  and  withdrawn  for  ex- 
port, and  on  which  the  tax  would 
have  been  payable  if  withdrawn  for 
consumption  or  sale  in  Oermany). 
>[a]  BaaaoB  for  mla^-"A8  the 
question  in  this  ease  was  what  was 
the  general  market  value  and  whole- 
sale price  of  cotton  velvets,  as 
bought  and  sold  in  the  principal  mar- 
kets of  Germany,  the  fact  that  the 
German  duty  was  not  in  fact  paid  on 
such  goods  when  exported  ia  immate- 
rial. Exoneration  from  Its  payment 
was  a  mere  special  advantage  ex- 
tended by  the  German  government,  as 
we  have  said,  in  promotion  of  manu- 
factures and  commerce.  The  ap- 
praiser found,  as  a  matter  of  fact, 
that  the  market  value  In  Germany- 
was  equal  to  the  invoice  price  plus 
the  hon)>  duty,  but  he  did  not  there- 
fore include  that  Item  as  a  substan- 
tive item  indepenoent  of  the  market 
value,  and  add  it  thereto  to  make 
dutiable  value,  though  in  ascertain- 
ing the  market  value  in  Oermany  he 
probably  recognised  the  fact  that 
that  duty  formed  part  of  the  pur- 
chase price  on  the  markets  of  that 
country."  Per  Fuller,  C.  J..  In  U.  S. 
V.  Passavant,  169  U.  S.  16,  25,  IS  SCt 
219,  42  L.  ed.  644. 

34.  Treas.  Dec.  21,939  (relating  to 
drawbacks  allowed  on'  macaroni, 
laces,  etc.,  by  the  governments  of 
Italy  and  France).  Compare  U.  S.  v. 
HavUand,  167  Fed.  414  [aff  177  Fed. 
176,  100  CCA  637  (certiorari  den  2I( 
U.  8.  618,  SO  SCt  678,  64  L.  ed. 
640)]. 

35.  Rheinstrom  v.  V.  8.,  118  Fed. 
SOS. 

83.  U.  8.  V.  Oodlllot,  189  Fed.  1. 
71  CCA  506;  Rheinstrom  v.  U.  S.,  118 
Fed.   303. 

[a]  Reaaoa.  for  rala^— The  statute 
contemplates  some  value  prevailing 
generally  in  the  foreign  country,  and 
not  some  varying  local  value,  and 
does  not  require  that  there  should  be 
included  in  the  (market  value  of 
goods  imported  from  France  certain 
special  taxes,  known  as  "droit  de 
vllle"  and  "octroi,"  which  are  remit- 
ted on  exportsticn,  but  are  not  uni- 
formly Imposed  throughout  the  coun- 
try, nor  tinlform  in  amount.  U.  S.  v. 
Oodlllot,  139  Fed.  1,  71  CCA  605  taJt 
ISl  Fed.  653] ;  U.  S.  v.  R.  F-  Downing 
A  Co.,  139  Fed.   3,   71   CCA  507. 
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cordii^  to  the  cireomstances  of  the  particular  ship- 
ment or  olass  of  goods.  Carriage  to  port  of  ship- 
ment from  place  of  manufacture  is  dutiable  or  not, 
according  to  whether  the  former  or  the  latter  is  the 
principal  market  of  the  country  of  exportation.'^ 
Royalty  fees  paid  by  a  purchaser  for  use  in  this 
country  of  machinery  subject  to  letters  patent  in 
the  United  States  and  Great  Britain  are  not  a  part 
of  the  foreign  market  value." 

[$  122]  3.  Procedure — a.  InOeneraL  Proceed- 
ings for  appraisal  are  necessarily  to  some  extent  of 
a  summary  character.**  In  the  appraisement  of  im- 
ported merchandise  no  process  may  be  followed  other 
than  as  the  .  law  provides,*"  although  regulations 
eonsiatent  with  the  statute  providing  a  mode  of  pro- 
cedure may  be  made  by  the  treasury  department.*' 
Many  of  such  regulations  are  directory  rather  than 
mandatory,  and  an  appraisement  may  be  valid  al- 
though not  in  strict  conformity  wit^  them.*'  Ap- 
praisers, like  all  others  required  by  law  to  exercise 
discretion,  are  presumed  to  have  acted  fairly,  unless 
the  contrary  is  shown.*'  The  appraisement  must  be 
restricted  to  determining  the  price  or  value  of  the 
parcel  or  quantity  and  has  rightfully  no  reference 
to  the  totality  of  the  purchase.**  It  is  necessary  to 
the  validity  of  an  appraisement  that  it  shall  have 
been  reduced  to  writing  by  the  appraiser.**  The 
value  given  to  similar  goods  upon  a  prior  appraisal 
is  not  binding.*^  In  order  for  the  appraiser's  juris- 
diction to  attaeh,  it  is  requisite  that  the  collector 
shall  have  certified  on  the  invoice  for  the  appraiser 's 
information  the  importer's  unconstrained  and  vol- 
untary statement  of  entered  value,  not  made  under 


duress;**  also,  that  the  appraiser  shall  have  before 
him  the  papers  which  the  importer  was  by  law 
entitled  to  have  receive  the  appraiser's  considera^ 
tion.*'  When,  as  formerly,  th^  law  provided  that 
duty  should  not  be  assessed  upon  less  than  the  in- 
voice and  entered  value  of  the  imported  merchan- 
dise, it  was  frequently  held  that  the  appraiser 
should  not  appraise  at  less  than  such  value,**  al- 
though the  rule  was  held  to  be  otherwise  where  a 
clerical  error  bad  been  made.'"  In  addition,  where 
the  importer  had  on  entry  increased  the  value 
dtated  in  the  invoice,  in  order  to  avoid  a  penal^, 
it  was  likewise  held  that  appraisement  m^ht  not  be 
made  on  a  lower  value  basis."'  The  present  law, 
however,  permits  the  importer  to  make  oonditional 
additions  to  or  deductions  from  the  invoice  value, 
subject  to  verification  on  official  appraisement, ,  and 
therefore  it  has  become  incumbent  upon  the  ap- 
praiser to  find  a  value  which  may  be  less  than  the 
invoice  or  entered  value."'  It  is  the  duty  of  the 
appraiser  to  find  the  market  value  in  the  currency  of 
the  country  from  which  the  goods  are  imported."'  . 
[$  123]  b.  Keasonable  Ways  and  Heaaa. 
While  it  is  the  statutory  duty  of  the  appraiserto 
proceed  by  all  reasonable  ways  and  means  to  esti- 
mate, ascertain,  and  appraise  the  foreign  market 
value  of  the  merchandise,"*  he  may  not  extend  his 
,  inquiries  beyond  what  is  necessary  to  enable  him 
to  make  the  appraisal  as  required  by  law."  Where 
an  appraiser,  in  the  process  of  finding  the  value  of 
the  goods,  takes  into  consideration  shipping  and 
freight  charges,  this  is  one  of  the  reasonable  ways 
and  means  authorized  by  statute."     A  series  of 


ST.    TJ.  B.  V.  Rtce,  6  Oust.  A.  288. 

fa]  SooAa  importad  lato  conatry 
of  wq^rb— Where  the  consular  In- 
voice shows  that  goods  were  pur- 
chased in  one  country  but  manufac- 
tured In  another.  In  determining  the 
market  value  of  the  goods  in  the  first 
country  there  must  be  added  to  the 
value  In  the  latter  the  cost  of  the 
taritf  In  the  former,  the  cost  of  plac- 
ing It  on  the  market  for  sale,  and  a 
reasonable  profit  for  the  seller.  Behn 
V.  Insular  Collector  of  Customs,  26 
Philippine  647. 

[b]  Th*  p«r  ■•  valo*  of  flralt 
koacBt  la  Inuk  doe*  not  Include  the 
coot  of  selecting,  wrapping,  and  pack- 
ing the  fruit.  Cobb  V.  Hamlin,  S  Fed. 
Caa.  No.  2,922,  1  ClifT.  191. 

as.  U.  a.  V.  Leigh,  89  Fed.  764, 
76S  (where  it  was  said  by  Colt.  J.: 
"A  royalty  fee  paid  for  the  right  to 
make  and  the  right  to  sell  might  be 
considered  as  a  part  of  the  market 
value  for  the  reason  that  it  Is  a  part 
of  the  cost  to  the  maker  or  vendor, 
and  therefore  becomes  a  factor  in  the 
aelllng  price  of  the  article;  but  a  fee 
paid  for  use,  which  in  this  case  it  Is 
agreed  did  not  form  any  part  of  the 
price  paid  by  the  defendant,  cannot, 
it  seems  tT>  me,  be  any  part  of  the 
wholesale  price  or  market  value  of 
the  import  In  the  country  from  which 
it  was  imported,  because  It  Is  a  fee 
accruing  only  after  manufacture  and 
sale  in  that  country,  and  payable  af- 
ter importation  into  the  United 
States"). 

St.  Auffmordt  v.  Hedden,  137  U. 
a  310.  324,  11  set  103,  34  L.  ed.  674 
[quot  Cheatham  v.  Norvekl,  92  V.  S. 
85,  23  L.  ed.  661]  (holdings  that  In 
one  sense  appraisal  la  a  system  of 
corrective  Justice  as  well  as  of  tax- 
ation). 

40.  Tllge  V.  U.  8.,  2  Cust.  A. 
14». 

tt.  Auffmordt  v.  Hedden,  137  U. 
S.  310,  11  set  103,  34  L.  ed.  674. 

IS.  Lace  House  v.  U.  B.,  141  Fed. 
869,  73  CCA  103;  U.  S.  v.  Loeb, 
107  Fed.  692,  46  CCA  662  (method 
of  maklDg  additions  to  Invoice 
valno). 


ta]  Stofhod  of  oaloalatfaHb^An 
appraiser,  in  advancing  the  Invoice 
value  of  Imported  merchandise  to 
raise  it  to  Its  true  market  value,  did 
so  by  totaling  the  invoice  price  and 
disallowing  certain  discounts  to 
which  the  importers  were  entitled  in- 
stead of  adding  a  specific  sum  to  the 
invoice  .value  of  each  Item  on  the 
Invoice  as  required  by  the  customs 
regulations.  It  was  held  that  the  ap- 
praisement was  not  thereby  rendered 
illegal,  and  that  the  importers,  if  dis- 
satlsfled  with  the  findings  of  the  ap- 
praiser, should  request  a  reappratse- 
ment.  Meyer  v.  U.  8.,  140  Fed. 
834. 

[b]  "Appvovad"  Botad  by  tho  i^- 
pvalaor  on  an  invoice  constituted  a 
valid  appraisal  of  the  merchandise 
involved.  U.  S.  v.  Frank,  2  Cust.  A. 
239 

43.  Renvy  v.   U.   S.,   121  Fed.   441. 

44.  Manhattan  Gaslight  Co.  v. 
Maxwell.  16  F.  Cas.  No.  9.023,  2 
Blatcbf.  405;  U.  S.  v.  Bush,  5  Cust. 
A.  127. 

45.  Lace  House  v.  U.  S.,  141  Fed. 
869,  73  CCA  103  (construing  Rev.  St. 
{  2950,  and  the  Customs  Adminis- 
trative Act  of  June  10,  1890  [26  St. 
at  L.  136  c  407  i  13]). 

[a]  Baason  for  xua.— The  certifi- 
cate of  the  appraising  officer  is  the 
legal  evidence  of  appraisement,  and 
if  it  is  not  made,  the  appraisement  Is 
Illegal.  Lace  House  v.  U.  S.,  141  Fed. 
869,  73  CCA  103. 

46.  Goodsell  v.  Briggs,  10  F.  Cas. 
No.  5,648,  Holmes  299. 

47.  Stein  v.  U.   S.,  1  Cust.  A.  478. 

48.  U.  S.  V.  Marquardt,  6  Cust.  A. 
168.' 

4>.  Saxonville  Mills  v.  Russell, 
116  U.  S.  13,  6  set  237,  29  L.  ed.  654; 
Kimball  v.  Goodrich,  10  Wall.  (U.  S.) 
436,  468.  19  L.  ed.  964;  Ballard  v. 
Thomas,  19  How.  (U.  S.)  382,  16  L. 
ed.  690;  Roebling  v.  U.  S.,  77  Fed. 
601  (inclusion  of  nondutlable  item  in 
Invoice  value) ;  Schmelder  v.  Barney, 
6  Fed.  ISO  [ate  113  U.  S.  645,  6  SCt 
624,  88  L.  ed.  1130]  (valuation  on 
corrected  invoice);  Davidson  v. 
Draper,   7   F.   Caa.   No.   8,604    (valua- 


tion according  to  wrong  currency 
ectuivalent) ;  Haas  v.  Arthur,  11  F. 
Cas.  No.  6,885,  14  Blatchf.  346. 

[a]  la  tha  aspUoatlOB  of  this  ata*. 
nta  It  la  bald  that,  where  goods  are 
Invoiced  or  entered  at  a  certain  value 
with  a  certain  per  cent  discount  for 
cash,  such  value  less  the  discount 
must  be  considered  the  entry  value. 
Arthur  v.  Goddard,  96  U.  S.  146,  24 
L.  ed.  814;  Gray  v.  Lawrence,  10  F. 
Cas.  No.  6,722.  3  Blatchf.  117. 

60l  U.  S.  v.  Muller,  162  Fed.  676 
[aff  158  Fed.  405,  86  CCA  516], 

61.  Haas  V.  Arthur,  11  F.  (jas.  No. 
6,886,  14  Blatchf.  346. 

aa.  Act  Oct.  3.  1913  <8&  St  at  L. 
185  c  16  (  3  par  I). 

63.  Wolff  V.  U.  S.,  1  Cust.  A-  181; 
Matter ,  of  Asclone,  Treas.  Dec. 
37.262.    . 

[a]  Bpaxloaa  enzroaoy. — There 
could  not  be  substituted  for  the  ac- 
tual market  value  a  fictitious  value 
expressed  in  a  spurious  currency. 
Loewenstein  v  Maxwell,  16  F.  Cas. 
No.  8,462,  2  Blatchf.  401. 

84.  Act  Oct.  3,  1913  (38  St.  at  L. 
185  c  16  i  3  par  K). 

68.  U.  8.  v.  Nash,  27  F.  Cas.  No. 
15,856,  4  aiff.  107. 

[a]  To  ooapal  dladoaaza  fkom  a 
stranger  to  an  Importation,  when  it 
would  be  prejudicial  to  his  business 
interests,  would  not  be  a  reasonable 
way  or  means  to  find  the  value  of  the 
importation,  nor  In  the  exercise  of 
sound  discretion.  U.  S.  v.  Doherty, 
27  Fed.  730. 

rb]  An  laqalzy  aa  to  tba  oootraot 
inoa  for  ftttuo  dallvary  of  goods  at 
a  store  in  New  Tork,  free  of  charge, 
would  be  justifiable  only  upon  failure 
of  ordinary  and  appropriate  proof  a 
U.  8.  V.  Doherty,  27  Fei  730. 

[c]  Talna  of  boat  arttola. — ^Rev. 
St  I  2911,  requiring  in  some  in- 
stances appraisement  according  to 
the  value  of  the  best  article,  la  not 
inconsistent  with  the  provision  as  to 
the  employmont  of  reasonable  ways 
and  means  for  finding  value.  In  re 
Schefer,   49   Fed.   216. 

66.  V.  a.  V.  Philips  Co.,  7  Cost  A. 
497. 
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'sales,  or  a  single  sale,  or  offers  to  sell  in  the  usual 
course  of  trade,  constitute  the  best  evidence  for  the 
ascertainment  of  the  market  value  under  this  pro- 
vision;'' but  when  evidence  of  such  sales  cannot 
be  had,**  the  appraiser  may  consider  the  cost  of 
production  or  the  cost  of  the  raw  material  with 
the  addition  of  the  manufacturer's  profit,"  or  the 
American  selling  price  less  expenses.""  But  evi- 
dence not  tending  to  show  the  value  of  goods  in  the 
country  of  exportation  should  not  be  considered.*^ 
It  is  held  further  that  an  appraiser  may  use  his 
own  knowledge  of  values  as  well  as  make  inde- 
pendent investigations  for  the  purpose  of  satis- 
fying himself  as  to  the  market  value  of  the  goods 

'before  him."  It  is  also  one  of  the  reasonable  ways 
and  means  enjoined  by  statute,  for  him  to  submit 
samples  of  the  merchandise  to  the  appraiser  at  an- 
other port,**  pr  to  carry  san&ples  out  of  his  district 
for  the  purpose  of  taking  evidence  as  to  the  value 

.of  the  goods  which  they  represent,'*  except  in  some 
unusual  and  extraordinary  case,  where  the  mere 
specimens  would  be  of  great  Value,**  yet  he  has  no 
right  to  remove  the  entire  shipment  from  the  dis- 
trict wherein   it   is  undergoing  appraisement,   for 


the  purpose  of  obtaining  evidence,  even  when  so 
authorized  by  an  assistant  secretary  of  the  treasury, 
and  he  may  be  prevented  from  so  doing  by  injunc- 
tion.** 

[i  124]  c.  Ezamiiution  of  lierdundiBe— (1) 
Ezajnination  Packages.  The  law  requires  that  im- 
ported merchandise  may  not  be  delivered  from  cus- 
toms custody  until  inspected  or  appraised,  or  until 
a  bond  is  given  for  its  redelivery  into  such  cus- 
tody,*' and  that  the  collector  shall  designate  on 
the  invoice  at  least  one  package  of  every  invoice, 
and  at  least  one  package  of  every  ten  packages, 
and  a  grater  nun^ber  should  he  or  the  appraiser 
deem  it  necessary,  to  be  opened,  examined,  and 
appraised.'*  The  importer  is  not  as  a  matter  of 
right  entitled  to  have  examined  by  the  appraiser  a 

.  68.     Bruhl  T.  Wilson, 

(relatlnK  to  diamonds). 

67.     R«v.  St.    i   2899. 

U.  8.  V.  Sixteen  Cases  of  SUk        68.     Rev.  St.  t  2901 

Ribbons,  27  F.  Cas.  No.  16.301. 

69,     -  -        -  


greater  number  of  packages  in  a  shipment  than  the 
law  requires,  where  it  does  not  appear  that  the 
packages  designated  do  not  fairly  represent  all  the 
goods;**  and  the  authority  on  the  part  of  the  ap- 
praiser to  order  for  examination  packages  ad<U- 
tional  to  those  which  the  collector  has  designated 
is  discretionary,  and  he  is  not  bound  to  send'for 
them  merely  because  the  importer  so  demands;'* 
but  it  is  incumbent  upon  him  to  examine  all  mer- 
chandise designated  by  the  collector.'^ 

[$  125]  (2)  Character  of  Examination.  Upon 
receipt  of  the  invoice  from  the  collector,  together 
with  the  cases  of  the  merchandise  designated  for 
examination,  the  appraiser  is  required  by  law  to 
examine  the  merchandise  in  order  that  he  may  ap- 
praise it  properly."  Appraisers  are  said  to  be  quasi 
judges  or  legislative  referees,'*  whose  powers  and 
procedure  are  created,  limited,  and  defined  by  stat- 
ute;'* and  therefore  it  is  incumbent  upon  them  in 
making  an  appraisal  to  observe  the  restrictions  and 
directions  contained  in  the  law,  and  to  make  such 
examination,  either  in  fact  or  in  substance,  as  is 
therein  directed,  with  snfiSeient  thoroughness  to 
insure  the  accn;racy  intended.'*  Therefore  they 
must  act  in  person,  and  upon  their  own  inspection, 
in  each  ease;'*  which  inspection  must  be  made  per- 
sonally by  all  of  those  certifying  to^he  cop^ctness 
of  the  appraisement;"  and  the  fact  that  there  may 
be  an  insufiScient  foree  in  most  customhouses  for 
all  appraisers  to  make  personal  examinations  is  not 
an  excuse  for  failure  to  proceed  according  to  law.'* 
Hence  an  appraisal  by  appraisers  who  have  not 
seen  the  goods,  but  who  rely  on  the  inspection  and 
certi%ate  of  a  deputy,  is  void."  But  this  does  not 
mean  that  all  the  appraisers  must  make  an  exami- 
nation, but  only  that  those  who  certified  to  it  should 
actually  have  made  it;**  and  it  is  not  open  to  an 
importer  to  show  that  an  appraiser  adopted  a  mode 
of  examination  insufficient  to  detect  fraudulent 
packing  or  diversities  in  quality  of  different  parts 


87. 

bona, 
BS6. 


In   re  Six  Cases  of  Silk  Rlb- 
22    F.    Cas.    No.    12,914,    3    Ben. 


In   re  Six  Cases  of  SUk  Rib- 
22r  F.   Cas.    No.    12,914,    3    Ben. 

Comacho    v.    U.    8.,    115    Fed. 


bona, 
638. 

60. 
191. 

[a]  Amazloaji  wliolMal» 
It  Is  not  unfair  to  the  importer  to 
employ,  as  a  basis  for  computlngr 
what  was  the  true  value  of  the  com- 
modity on  export  abroad,  the  whole- 
sale selling  price  of  a  commodity,  and 
the  very  language  of  the  statute  au- 
thorizes this  to  be  done.  Beer  v.  U. 
S..  1  Cuat.  A.  484. 

61.  U.  8.  V.  Doherty,  27  Fed.  730; 
In  re  Three  Thousand  One  Hundred 
and  Nine  Cases  of  Champagne,  23  F. 
Cas.  No.  14,012.  1  Ben.  241. 

[a]  Sh*  ftppnttsament  of  roods 
fo>  the  purpose  of  bo&dlnr  them  Is 
not  admissible  as  evidence  of  their 
market  value.  In  re  Three  Thousand 
One  Hundred  and  Nine  Cases  of 
Champagne,  23  F.  Cas.  No.  14,012,  1 
Ben.  241.      , 

■62.  Lambert  v.  Collector,  25  Phil- 
ippine 159. 

[a]  ninateatloii.— A  collector  may 
consider  the  Information  'furnished 
and  the  findings  made  by  his  supe- 
rior. U.  8.  v.  Brown-Alaska  Co.,  4 
Alaska  89. 

63.  Lace  House  v.  U.  8..  141  Fed. 
869,  73  CCA  103. 

64.'  Ooodsell  v.  Brlggs,  10  F.  Cas. 
No.  6,548,  Hajmes  299. 

65.  Qoodsell  V.  Brlggs,  10  F.  Cas. 
No.  5,548,  Holmes  299. 


123  Fed.  967 


[a]  "rnfelio-atora  pMkagaa"  is 
the  name  frequently  applied  to  these 
examination  packages.  TUge  v.  U. 
8.,  2  Cust.  A.  149. 

[b]  -Tba  ciutodT  of  mareliniai— 
nndargolsg'  appr»isamaBt  remains  In 
the  collector,  even  at  ports  where  the 
appraiser  is  a  distinct  offlcer,  and 
the  latter  has  no  right  to  remove  the 
same  from  the  collector's  custody  or 
from  the  district.  Bruhl  v.  'Wllaon, 
123  Fed.  967;  Tllge  v.  U.  S.,  2  Cust. 
A.  149,  153  (containing  a  detailed 
statement  of  procedure). 

[c]  Tbs  cnatody  of  aamplaa  for 
appraisement  purposes  Is  deemed  to 
be  in  the  appraising  ofllcers.  Lo«b 
V.  U.  S.,  1  Cust.  A.  385. 

69.  Renvy  v.  U.  S.,  121  Fed. 
441. 

70t  Renvy  v.  V.  8.,  121  Fed. 
441. 

71.  Cust.  Reg.  (1916)  art  672: 
Tstallfera  Iron  Co.  v.  Redfleld,  2i 
Fed.  660,  21  Blatchf.  311  [rev  on 
other  grounds  110  U.  8.  174,  3  SCt 
570,  28  L.  ed.  109]. 

79.  Rev.  St.  tt  2899,  2901;  Act  Oct. 
3.  1913  (38  St  at  L.  185  c  16  (  3  pars 
K,  L). 

78.  Hoyt  V.  U.  8.,  10  How.  (U.  8.) 
109,  646,  13  L.  ed.  348,  576. 

74.  Tllge  V.  U.  S.,  2  Cust.  A.  149, 
151. 

78.  Oelbermann  v.  Merrltt,  128  U. 
S.  356,  8  SCt  151,  31  L.  ed.  164;  Bur- 
gess V.  Converse,  18  How.  (U.  S.) 
413,  16  L.  ed.  455;  Qreely  v.  Thomp- 
son,  10  How.    (U.   S.)    226.   13  L.   ed. 


397;  U.  8.  v.  Loeb,  107  Fed.  692,  46 
CCA  562;  In  re  Rosen wald,  ^69  Fed. 
766  [rev  on  other  grounds  67  Fed. 
323,  14  CCA  3991;  Ystalifera  Iron  Co.' 
V.  Redfleld,  23  Fed.  660.  21  Blatchf. 
311  [rev  on  other  grounds  110  U.  S. 
174,  3  SCt  570.  28  L.  ed.  109];  Glbb 
V.  'Washington,  10  F.  Cbs.  No.  5,380, 
McAll.  430;  U.  8.  V.  MeKean,  26  F. 
Cas.  No.  IB.esia;  U.  8.  v.  One  Thou- 
sand Three  Hundred  and  Sixty-Three 
Bags  of  Merchandise,  27  F.  Cas.  No. 
16,964,   2   Sprague   86. 

[a]  aSaot  of  faUnxo  to  follow 
■tetvto. — Repeated  decisions  of  the 
circuit  and  the  supreme  courts  are  to 
the  effect  that  a  neglect  of  the  ap- 
praisers to  take  the  means  required 
by  statute  for  an  examination  of  the 
goods  in  question  Invalidates  the  ap- 
praisement. U.  S.  V.  Loeb.  107  Fed. 
692,  46  CCA  562  [certiorari  den  181 
U.  S.  618,  21  SCt  923,  46  L.  ed.  1030]  ; 
Loeb  V.  U.  S.,  1  Cust.  A.  386. 

76.  Greely  v.  Thompson,  10  Ho'w. 
(U.  8.)  226,  18  L.  ed.  397. 

[a]  If  an  appnlaar  sMkaa  •  *•- 
port  without  an  axuntaktioa  of  the 
goods,  his  appraisement  will  be  void, 
because  an  examination  is  a  condi- 
tion of  the  lawful  exercise  of  hts 
power  and  of  a  valid  appraisement. 
U.  S.  V.  Thurber,  28  Fed.  66. 

77.  Greely  v.  Thompson,  10  Hovr. 
(U.  8.)  226,  238,  IS  L.  ed.  397. 

78.  Greely  v.  Thompson,  10  Hoir. 
(U.   8.)    226,   239,   13   L.  ed.  397. 

79.  Barker  v.  Lawrence,  2  F.  Cas. 
No.  991. 

80.  McCftll  V.  Lawrence,  16  F.  Cas. 
No.  8,672,  3  Blatchf.  360  [dist  Greely 
V.  Thomp.son,  10  How.  (U.  S.)  226,  IS 
L.  ed.  397]. 


*    For  latar  oaaaa,  4«valopmanta  and  ohaaraa  In  the  law  see-  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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cf  the  shipment  provided  the  examination  was  such 
as  is  usually  given  in  buying  and  selling.^  ^  Neither 
is  it  necessary  that  he  shall  have  examined  every 
article  in  a  package,  it  being  sufficient  if  he  ex- 
amined a  fair  selection  of  specimens  or  samples.*' 
In  addition  it  has  been  held  that  the  direction  by 
the  collector,  that  certain  oases  should  be  sent  to  the 
appraiser's  store,  is  not  tantamount  to  a  specific  di- 
rection that  they  all  be  examined.^^  While  some 
cases  seem  to  regard  the  statute  providing  the  mode 
of  examination  as  intended  for  the  benefit  of  the 
government,  and  not  as  mandatory,  and  that  there- 
fore an  appraisement  will  not  be  necessarily  invali- 
dated for  want  of  a  rigid  compliance  therewith," 
yet  it  has  been  pointed  out  that  in  those  cases  the 
question  was  one  of  advisory  classification  by  the 
appraiser  as  to  the  rate  of  duty  rather  than  of 
valuation  of  merchandise,  and  that' the  rule  was  not 
intended  to  apply  to  appraisement  of  the  value  of 
imports.*'  And,  where  the  importer  is  prejudiced, 
the  stricter  rule  applies,  and  if  the  appraiser  ad- 
vances the  value  over  that  at  which  the  merchan- 
dise was  entered,  such  action  is  legal  only  in  case 
he  has  before  him  either  the  goods  or  sufficient 
samples  thereof;'*  and  even  though  the  appraiser 
may  have  before  him  and  have  examined  at  least 
one  package  in  ten  as  prescribed  by  statute,  the 
same  rule  applies  to  advances  made  in  goods  not 
represented  by  such  packages.*'  While  samples  may 
serve  as  a  basis  for  appraisement  in^ead  of  the 
goods  themselves,  they  must  be  duly  authenticated  ;** 
and  where  they  have  not  been  selected  in  accord- 
ance with  the  statutory  methods,  they  may  not  be 
thus  employed,**  especially  where  there  was  no 
proper  waiver  or  stipulation,  or  other  substitute 
process  permitted  by  law." 

[%  126]    4.    Dutiable    Charges— a.    In   Gteneral. 
Inasmuch  as  the  dutiable  value  of  merchandise  as 


SI.  Sampson  v.  Peaslee,  20  How. 
<U.  8.)  571,  16  L.  ed.  1022. 

88.  Greely  v.  ThompBon,  10  How. 
<U.  S.)  225,  240,  13  U  ed.  387. 

83.  OrlKet-  v.  Hedden,  156  U.  S. 
228,  15  set  92,  39  L.  ed.  130  (holding 
that  failure  on  the  part  of  the  ap- 
praiser to  examine  a  portion  of  the 
cases  does  not  invalidate  the  ap- 
pralaement). 

84.  U.  S.  V.  Ranlett,  172  U.  8.  138, 
19  set  114,  43  L.  ed.  393;  Orlget  T. 
Hedden,  155  U.  S.  288,  15  SCt  92,  39 
Lu  ed.  130;  E^rhardt  v.  Schroeder,  155 
U.  S.  124,  15  SCt  45,  39  L.  ed.  94. 

[a1  Qnallflcatioa  of  ml*. — "If  the 
dutiable  character  of  the  goods  In 
the  present  case  were  to  be  deter- 
mined by  value,  the  question  of  the 
effect  of  {  2939  might  be  of  conse- 
quence to  the  Importers,  since  in  that 
event  the  value  fixed  by  the  apprais- 
ers, under  section  2930  Rev.  Stat., 
relating  to  appeals  from  appraise- 
ments, would  be  final,  unless  the  ap- 
gralsement  were  In  some  respects 
iwful."  Erhardt  v.  Schroeder,  ISS 
U.  8.  124.  130.  16  SCt  45,  39  L.  ed. 
94. 

86.  Loeb  v.  U.  S.,  1  Cust.  A.  885 
{elaborately   reviewing  authorities). 

86.  U.  S.  v.  Baer,  150  Fed.  566, 
80  CCA  368;  Ystaltfera  Iron  Co.  v. 
Redfleld,  23  Fed.  650,  21  Blatchf.  311 
[rev  on  other  grounds  114  U.  S. 
174,  8  SCt  670,  28  L.  ed.  1091 ;  Tilge 
V.  tJ.  S.,  2  Cust.  A.  149;  Tilge  v. 
U.  8.,  1  Cust.  A.  462;  Loeb  v.  tJ.  S., 
1  Cust.  A.   385. 

87.  VS.  S.  v.  Beer,  150  Fed.  666,  80 
CCA  368. 

8&  Oelrichs  v.  U.  8.,  2  Cust.  A. 
355.  369;  Tilge  v.  V.  S.,  2  Cust  A. 
149,   167. 

[a]       Bxamlaatlon    by    samjl—j 
Where  an  examination  of  certain  ar- 
ticles   Is   made   under   the    provision 
of    the   act   of   cpngress    authorising 


defined  by  law  inolndes  not  only  its  actual  market 
value,  or  per  se  value,  but  in  addition  the  amount 
of  various  'charges  incidental  to  the  goods,*^  it  is 
necessary  that  the  amount  of  these  items  should  be 
ascertained  as  well  aa  the  value  of  the  goods;  and 
the  statutes  "  upon  the  subject  have  been  construed 
as  prescribing  that  it  is  the  duty  of  the  collector 
and  not  of  the  appraiser  to  fix  the  amount  of  such 
items."  For  the  convenience  of  the  collector,  how- 
ever, who  does  not  ordinarily  see  the  merchandise, 
it  is  the  practice  for  the  appraiser,  at  the  time  he 
examines  the  merchandise  to  determine  its  value,  to 
make  an  advisory  report  for  the  Information  of 
the  collector  as  to  the  value  or  cost  of  these  various 
items.** 

[$  127]  b.  Ooverings.**  Aa  to  eoverings  and 
other  containers,  except  in  a  few  instances  for  which 
special  provision  is  made,  the  law  prescribes  that 
their  value  shall  be  included  as  a  part  of  the  dutiable 
value  of  their  contents.**  They  are  not  one  of 
the  dutiable  costs,  charges,  and  expenses  incident 
to  placing  the  merchandise  in  condition  packed 
ready  for  shipment.*'  A  g^ven  container  or  cover- 
ing may  or  may  not  be  an  element  of  the  actual 
market  value  or  wholesale  price  of  its  contents  in 
the  country  of  exportation,  according  to  the  cus- 
toms of  the  particular  trade  or  country.**  Spools 
upon  which  thread  is  wound  are  not  coverings  or 
containers,**  nor  are  frames  for  paintings;^  but 
small  capsules  containing  gas  which  are  commonly 
returned  to  dealers  and  sent  abroad  again  for  the 
same  use  are  coverings.* 

[$  128]-  c.  Costs,  Charges,  and  Expenses.  The 
question  whether  charges  incurred  with  reference  to 
imported  merchandise  are  liable  to  duty  is  to  be 
determined  by  their  character.*  If  they  are  in- 
curred in  placing  the  merchandise  in  conditioiir 
packed  ready  for  shipment,  they  are  added  to  thief 


an  appraisal  by  samples,  it  is  a  suf- 
ficient compliance  therewith  that  the 
samples  were  fairly  selected  from 
one  in  ten  of  the  packages,  and  It 
is  of  no  importance  ^whether  they 
were  drawn  from  the  packages  by 
the  appraisers  themselves,  or  by  the 
official  sampler  of  the  appraisers' 
department.  Yznaga  v.  Peaslee,  30 
F.  Cas.  No.  18,196,  1  Cllft.  493. 

89.  Tilge  v.  U.  S.,  1  Cust.  A. 
462. 

sa  Oelrichs  v.  U.  S.,  2  Cust.  A. 
355;  Tilge  v.  U    S..  2  Cust.  A.  149. 

[a]  Zrregnlarlttes  as  to  mfllclanor 
of  ■amplea  may  he  waived  If  the 
Importer  was  present-  and  made  no 
objection.  Harris  v.  U.  S..  3  Cust. 
A.  5. 

91.  Act  Oct.  3,  1913  (38  St.  at  L. 
189  c  16   i   3  par  R). 

SutUhle  vain*  see  infra  {(  160-164. 

99.  Act  Oct.  3,  1913  (38  St.  at 
L.    187    c   16    t    3   pars   M,   N). 

93.  U.  S.  V.  Splngarn,  5  CJust.  A.  2 
(exhaustively  reviewing  the  legisla- 
tion and  adjudications  on  the  sub- 
ject; but  this  authoritative  ruling 
was  not  rendered  until  1913,  and  the 
distinctions  therein  made  will  not  be 
found  in  the  numerous  earlier  de- 
cisions upon  similar  language  in  pre- 
vious statutes.  in  which  costs, 
charges,  and  expenses  seem  to  have 
been  treated  in  general  as  though 
they  constituted  a  part  of  the  ap- 
praised value,  rather  than  Independ- 
ent items  to  be  ascertained  sepa- 
rately and  added  to  the  appraised 
value  to  make  dutiable   value).  , 

94.  Cust.    Reg.    (1915)    art   572. 

95.  CoveiiBf*  (aaexwy  see  supra 
H   44-46. 

96.  Act  Oct.  3.  1913  (38  St.  at  L. 
189  c  16  {  8  par  R)  (enumerating 
"all  cartons,  cases,  crates,  boxesi 
sacks,  casks,  barrels,  hogsheads,  bot- 
tles,   jars,    demijohns,    carboys    and 


other  containers  or  coverings  whether 
holding  liquids  or  solids"). 

[a]  BeclsionB  midar  former  stat- 
ata.^(l)  C^assela  Color  Co. .v.  U.  S., 
6  CusL  A.  405  (holding  that  tins, 
casks,  etc.,  holding  finely  powdered 
colors,  are  coverings);  U.  S.  v.  Pea- 
body,  3  Cust.  A.  130;  U.  S.  v.  Klmp- 
ton,  1  Cust.  A.  477;  Austin  v.  U.  8., 
1  Cust.  A.  465  (last  three  cases  hold- 
ing that  the  containers  of  liquids  or 
semlllqulds  are  not  coverings).  (2) 
"Among  the  items,  denominated 
charges  in  the  invoices,  are  the  ex-. 
penses  of  carting  the  bags.  It  is  not 
denied  In  the  protest,  nor  is  there 
any  ground  to  deny,  that  this  is  prop- 
erly denominated  one  of  the  charges, 
and  is  to  be  added  to  the  market 
value  of  the  salt.  If  so.  It  Would  be 
strange,  if  the  expense  of  the  sacks 
themselves  were  to  be  excluded.  Take 
the  definition  of  the  word  charges 
given  by  one  of  the  witnesses — ^tha 
expenses  of  getting  the  article  on 
shipboard;  If  the  cartage  of  the  sacks 
comes  into  the  charges,  it  must  be 
because  the  sacks  are  a  component 
part  of  the  article  bag-salt;  and  if 
so,  the  cost  of  the  sacks  is  one  of 
the  costs  of  that  article."  Barnard  v. 
Morton,  2  F.  Caa.  No.  1,005,  1  Curt. 
404,   411. 

97.  U.  8.  V.  Peabody,  3  Cust.  A. 
130.     See  Infra  I  128. 

98.  IT.  8.  V.  Downing,  7  Cust.  A. 
479;  U.  S.  V.  Splngarn,  6  Cust.  A.  2. 

99.  U.  S.  V.  Vandegrlft,  4  Cust. 
A.    366. 

1.  Kronfeld  v.  U.  S.,  6  Cust.  A. 
222. 

3.  IT.  8.  V.  Downing,  7  Cust  A. 
479. 

3.  Erlanger  v.  IT.  S.,  164  Fed.  949, 
83  CCA  463;  U.  S.  v.  Herrmau,  91 
Fed.  116,  S3  CCA  400;  U.  S.  v.  Rice. 
6  Cust  A.  288;  V.  S.  v.  Nozaki,  5 
Cust  A.  286;   U.  S.  v.  Bauer,  3  Chist 


622     [17  C.  J.] 


CUSTOMS  DUTIES 


[§§  128-129 


foni^  market  value  as  found  by  the  appraiser,  as 
eonstituting  a  separate  and  distinct  element  of 
dutiable  value;*  if  they  constitute-  one  of  the  ele- 
ments of  market  value,  they  will  be  included  by  the 
appraiser  in  his  estimation  of  such  value;*  and  if 
not  within  either  of  these  two  classes,  which  are  the 
sole  constituents  of  dutiable  value,  they  should  be 
ignored.*  Expenses  incurred  by  a  buyer  in  the 
country  of  exportation  in  determining  by  inspection 
or  otherwise  the  condition  of  the  goods  purchased 
by  him  are  not  costs,  charges,  or  expenses  incident 
to  placing  the  goods  in  condition  packed  ready  for 
shipment,'  but  -the  contrary  has  been  held  as  to  the 
expense  of  changing  goods  from  one  condition  to 
another  in  a  foreign  country.*  Under  earlier  legis- 
lation there  were  many  varieties  of  charges  that 
were  included  in  dutiable  value,  as  transportation,* 
commissions,"*  shipment,  brokerage,  and  all  other 
actual  or  usual  charges  except  insurance,  incidental 
to  preparing  the  goods  for  transportation;"^  and  it 
was  held  that  these  costs  and  charges  could  include 
only  those  actually  paid,  and  that  customs  officers 
had  no  power  to  fix  an  arbitrairy  amount.^*  But  in 
1883  these  provisions  were  repealed,  and  sueh 
charges  were  not  included  in  dutiable  value,^*  until 
the  original  enactment  of  the  present  law  was  made 

A. 


in  1890." 

[i  129]  6.  Effwt— ».  FiaaU^.  In  tariff  leg- 
islation eoD^iress  has  generally  adopted  means  and 
methods  for  the  speedy  and  equitable  adjustment 
of  questions  as  to  the  market  value  of  imported 
articles,  without  allowing  an  appeal  to  the  courts 
to  review  the  decision  reached."  Therefore,  while 
the  statute  permits  an  appeal  to  reappraisement  by 
a  single  general  appraiser  and  an  appeal  to  further 
reappraisement  by  a  board  of  three  general  ap- 
praisers,^' it  is .  prescribed  that,  in  the  absence  of 
such  reappraisement  proceedings,  the  decision  of 
the  appraiser  shall  be  final  and  conclusive  against  all 
parties  and  not  subject  to  review  in  any  manner 
for  any  cause  in  any  tribunal  or  court.''  Where 
there  has  been  no  appeal  to  reappraisement,  the 
decision  by  the  appraiser  is  final.'*  Also,  if  a  re- 
appraisement is  invalid,'*  or  if  the  reappraisement 
proceedings  were  otherwise  illegal,  the  orig^al  ap- 
praisement will  stand  for  purposes  of  assessing 
duty,'"  especially  where  the  same  value  was  found 
both  on  original  appraisement  and  on  reappraise- 
ment.'' Failure  of  the  importer  to  receive  the  no- 
tice of  advance  when  duly  mailed  does  not  invali- 
date an  appraisement.'*  The  appraiser  himself 
may  not  nudte  another  appraisement  of  the  same 


A.   143;   stein   v.   U.   S..   1   Cuat. 
478. 

[a]  OhasfM  for  eoaadaaloa,  aUp- 
plag',  and  Insnwno.  ■  A  commission 
Is  dutiable  or  nondutiable,  acoord- 
ingr  to  the  character  of  the  service 
rendered.     So  shipplns  charKes  may 

'  or  may  not  be  dutiable  Items;  If  In- 
curred In  shlpplnK  the  goods  .to  the 
principal  market  place  of  the  country 
of  exportation  they  would  be  a  duti- 
able item;  if  afterward,  they  would 
be  nondutiable.  The  same  considera- 
tions pertain  to  the  item  of  insur- 
ance, which  may  have  been  for  the 
koods  while  in  warehouse  either  be- 
fore or  during  shipment  the  former 
of  which  would  constitute  a  dutiable 
and  the  latter  a  nondutiable  Item. 
U.  S.  v.  Nozakl,  6  Gust.  A.  288. 

[b]  VondatUM*  costs.— (1) 
Shrinkage  of  fabrics  after  purchase 
and  tfrior  to  shipment  Is  not  a  duti- 
able cost,  charge,  or  expense.  U.  S. 
V.  Van  Ingen,  6  Cust.  A.  432.  (2) 
Neither  are  frames  for  oil  paintings. 
Kronfeld  v.  U.  S.,  B  Cust.  A.  222. 
<3)  Nor  are  coverings  of  merchan- 
diee.  TT.  S.  v.  Peabody, '  3  Cust.  A. 
130. 

4.  Act  Oct  3,  1913  (38  St  at  L. 
1S9  c  16   I  3  par  R). 

[a]  Spools  oa  whloh  is  woniUI 
thread  are  a  part  -  of  the  costs, 
charges,  and  expenses  of  placing 
the  thread  In  condition  packed  ready 
for  shipment.  U.  S.  v.  vandegrlft  4 
Cust    A.    36B. 

5.  Act  Oct  3.  1913  (38  St  at  L. 
185  c  16  !  3  para  K,  L). 

molusloa  of  ohargsa  la  •ppraisad 
vain*  see  supra  9  126. 

e.  U.  S.  V.  Nozaki,  6  Cust.  A. 
286. 

T.  17.  8.  y.  Van  Ingen,  5  Cust.  A. 
432  (where  woolen  fabrics  had  been 
subjected  to  a  process  of  inspection, 
which  included  dampening,  shrink- 
ing, and  pressing). 

8.  Bullock  V.  Magone,  39  Fed. 
191. 

[a]  Qnsstlaa  of  fact. — ^Whether  or 
not  a  certain  expenditure  upon  goods 
Is  necessary  to  render  them  mer- 
chantable, or  is  made  only  for  con- 
venience in  transportation,  is  a  ques- 
tion of  fact.  Stephenson  v.  Cooper, 
44    Fed.    53. 

9.  See  cases  Infra  this  note. 

[a]        Traasportatioa (1)      This 

provision  was  held  to  apply  only 
where  the  place  of  production  and 
of  shipment  were  in  the  same  coun- 
try, and  not  where  the  import  came 


from  one  country  and  was  transport- 
ed Into  and  shipped  from  another. 
Robertson  v.  Downing,  127  U.  S.  607, 
8  set  1328,  32  L..  ed.  269;  Barnard 
v.  Morton,  2  F.  Caa.  No.  1,006,  1 
Sprague  186;  Qant  v.  Feaslee,  9  F. 
Cas.  No.  5,212.  2  Curt  250;  Qrinnell 
T.    Lawrence,    11    F.    Cas.    No.    5,831, 

1  Blatchf.  346;  Grlswold  v.  Maxwell, 
11  F.  Cas.  No.  5,838,  3  Blatchf.  146; 
Millar  V.  Millar.  17  F.  Cas.  No.  9,546, 

2  Curt.  266.  See  also  Vaccari  v. 
Maxwell,  28  F.  Caa.  No.  16,810,  3 
Blatchf.  368;  Wilbur  v.  Lawrence,  29 
F.  Cas.  No.  17,635,  2  Blatchf.  314. 
(2)  Freight  and  transportation 
charges  accruing  after  the  vessel  left 
the  port  of  shipment  could  not  be 
included.  Benkard  v.  Schell,  3  F. 
Cas.  No.  1,807;  Bliss  v.  Redfleld,  3 
F.  Cas.  No.  1,549;  Grlswold  v.  Max- 
well, 11  F.  Cas.  No.  5,838,  3  Blatchf. 
145;  Vaccari  v.  Maxwell,  28  F.  Caa. 
No.  16,810,  3  Blatchf.  368.  (3)  Ex- 
penses for  land  transportation  to  get 
the  merchandise  on  shipboard  con- 
stituted dutiable  charges.  Hoffman 
V.  Williams,  12  P.  Cas.  No.  6,579. 
Taney  69;  Warren  v.  Peaslee,  29  F. 
Cas.    No.    17,198.   2    Curt   231. 

IOl  Benkard  v.  Schell,  3  F.  Cas. 
No.  1.307;  HUtton  v.  Schell,  12  F. 
Cas.  No.  6,961,  6  Blatchf.  48;  Mun- 
sell  V.  Maxwell,  17  F.  Cas.  No.  9,932, 

3  Blatchf.  364-;  Norcross  v.  Oreely, 
18  F.  Cas.  No.  10,294,  1  Curt  114; 
Riess  T.  Redfleld,  20  F.  Cas.  No. 
11,821,  4  Blatchf.  381,  18  HowPr 
(N.  T.)  87;  U.  S.  v.  May,  26  F. 
Cas.  No.  15,752,  3  Mason  98;  Warren 
V.  Peaslee,  29  F.  Caa.  No.  17,198,  2 
Curt.    231. 

Oommlssloas  as  part  of  maikst 
▼alas   see   supra   i    119. 

11.  Kimball  v.  aoodrloh,  10  Wall. 
(U.  S.)  436,  19  L.  ed.  964;  Belcher 
v.  Linn,  24  How.  (U.  S.)  508,  533,  16 
L.  ed.  754,  758;  Armstrong  v.  Hoyt 
1  F.  Cas.  No.  644a;  Bailey  v.  Qood- 
rlch,  2  F.  Cas.  No.  736,  2  Cllft.  597; 
Barnard  v.  Morton,  2  F.  Cas.  No. 
1,005,  1  Curt  404;  Cobb  v.  Hamlin,  5 
F.  Cas.  No.  2,922,  I  Cliff.  191;  Hard- 
ing V.  Whitney,  11  F.  Cas.  No.  6,052, 

4  Cliff.  96. 

la.  Benkard  v.  Schell,  3  F.  Cas. 
No.  1,307;  Hutton  t.  Schell,  12  F. 
Cas.'  No.  6,961,  6  Blatchf.  48;  Reiss 
v.  Redfleld,  20  F.  Cas.  No.  11,821, 
4  Blatchf.  isi,  18  HowPr  (N.  Y.)   87. 

13.  Oberteuffer  v.  Robertson,  116 
U.  S.  499,  6  set  462,  29  L.  ed.  706; 
Badger  v.  Cusimano,  130  U.  S.  39,  9 
set    431,    32    L.    ed.    851;    Magone    v. 


Orlget  70  Fed.  778,  17  CCA  363;  Mor- 
ris V.  Cadwalader,  33  Fed.  243;  Try- 
on  V.  Hartranft  31  Fed.  443;  U.  8. 
V.  Thurber,  28  Fed.  66;  Qlans  v. 
Spalding,  24  Fed.  20;  Meyers  v.  Shurt- 
leff,    23   Fed.    577. 

14.  Customs  Administrative  Act 
June  10,  1890  (26  St  at  L.  139  c 
407  {  19).  This  provision,  like  the 
act*  of  1913,  did  not  include  in  duti- 
able value  such  a  great  variety  of 
charges  as  some  of  the  earlier  acta, 
and  was  limited  to  coverings  and  the 
costs,  charges,  and  expenses  incident 
to  placing  the  merchandise  in  con- 
dition packed  ready  for  shipment  to 
the  United  States. 

IB.  Passavant  v.  U.  S.,  148  U.  S. 
214,  220,  13  set  572,  37  L.  ed.  426 
(stating:  "If  dlssatlsfled  importers, 
after  exhausting  the  remedies  pro- 
vided by  the  statute  to  ascertain  and 
determine  the  fair  dutiable  value  of 
imported  merchandise,  could  apply 
to  the  courts  to  have  a  review  of 
that  subject,  the  prompt  and  regular 
collection  of  the  government's  reve- 
nues would  be  seriously  obstructed 
and  Interfered  with"). 

16.  SsappralssBMBt  see  infra  I  13S 
et   se<i. 

17.  Act  Oct.  3,  1913  (38  St  at 
L.  186  c  16   i  3  par  M). 

[a]  This  proTisioa  Ooaa  not  a^ 
olnds  a  xesppralsenMat  previously 
provided  for  in  the  same  section,  u. 
S.  V.   Calhoun,    184  Fed.   499. 

[b]  Aa  apprslisenieat  of  spsoillo 
duty  njTrihsiullss  tor  statlstloal  pac- 
posss  carries  with  it  no  conclusive- 
ness as  to  the  character  of  the  mer- 
chandise. Bailey  v.  Goodrich,  2  B*. 
Cas.    No.    735,    2    Cliff.    597. 

[c]  Wliaa  reappraiaemeat  uaaso- 
SSSM7  to  rslisf^— If  the  importer  Is 
told  by  the  customs  ofllclals  that  he 
must  enter  his  goods  at  the  value 
expressed  In  the  invoice,  and  In  no 
other  way,  a  request  for  a  reappraise- 
ment would  be  unnecessary  as  a  pre- 
requisite to  the  right  to  recover  for 
the  excess  paid.  Robertson  v.  Brad- 
bury, 132  U.  S.  491.  10  set  168. 
33   L.  ed.    405. 

18.  Gulbenklan  v.  U.  8..  18*  Fed. 
133,    108   CCA    345. 

19.  U.  S.  V.  Curnen,  146  Fed.  46, 
76  CCA  603;  U.  8.  v.  Scanlan,  5  Cust. 
A.    290. 

30.  Grubnau  v.  U.  S.,  171  Fed. 
284   (aff  176  Fed.  904,  100  CCA  374]. 

31.  U.  S.  v.  Murphy,  136  Fed.  811. 
aa.    IT.   S.   V.    Independent   Import- 
ing Co.,  165  Fed.  63. 


For  latsv  easss,  devslopiBeats  and  ohaagss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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merchandise,  after  his  retnm  as  to  value  has  been 
lodged  with  the  collector,^'  even  for  the  correction 
of  a  clerical  error,  where  the  effect  of  such  correc- 
tion would  be  to  change  the  appraisal;'*  but  in  the 
absence  of  proof  to  the  contrary  regularity  of  action 
on  hia  part  will  be  presumed.'*  Under  the  statute 
referred  to  it  is  held  that  if  appraising  officers 
have  acted  within  the  powers  conferred  by  statute 
the  exercise  of  their  discretion  on  the  subject  mat- 
ter of  their  jurisdiction,  and  the  justice,  correct- 
ness, and  validity  of  their  appraisement  may  not, 
in  the  absence  of  fraud,  be  reviewed;'*  and  in  ap- 
plication of  the  same  principle  to  ai^alogous  eases 
it  has  been  many  times  held  that  the  appraiser's 
action  shall  be  considered  final,  where  there  has 
been  no  misconduct  from  which  bad  faith  could  be 
inferred,*^  and  where  such,  officers  have  been  se- 
lected in  conformity  to  statute,  and  did  not  pro- 
ceed npon  principles  contrary  to  law,  nor  transcend 
the  powers  conferred  upon  them  by  the  statute," 
[I  130]  b.  Beriew  by  Ooorta— (1)  In  QvaanL 
The  law,  making  decisions  of  appraising  officers 
final  and  conclusive,  does  not  prevent  inquiry  as  to 
wheth»  such  officers  have  acted  legally;"  and  their 
findings  as  to  value  are  not  conclusive  where  they 
have  proceeded  upon  a  wrong  principle,  or  in  a 
manner  contrary  to  law ;'"  but  it  is  open  to  the  im- 
porter to  question  in  the  courts  the  appraiser's 
action.*^  Appraisers  may  not  cut  off  all  inquiry 
into  their  action  by  merely  stating  that  an  item 
was  added  to  make  market  value,  and  evidence  is 


admissible  to  show  upon  what  theory  they  pro- 
ceeded." It  has  been  decided,  further,  that  it  may 
be  shown  that  there  was  some  jurisdictional  defect 
rendering  the  action  of  the  appraiser  void,''  such' 
as  the  failure  of  the  collector  to  certify  on  the  in- 
voice for  the  appraiser's  information  the  importer's 
unconstrained  and  voluntary  statement  of  entered 
value,  without  duress,**  or  where  the  collector  has 
illegally  rejected  an  entry  duly  tendered,  so  that 
the  appraiser  did  not  have  before  him  the  papers 
which  the  importer  was  by  law  entitled  to  have  re- 
ceive the  appraiser's  consideration.**  Likewise, 
it  is  competent  to  show  that  an  appraisement  Was 
invalid  by  reason  of  failure  to  notify  the  importer 
of  an  advance  in  value,  so  that  he  was  deprived  of 
the  right  of  appeal  for  reappraisement.** 

[$  131]  (2)  Method  of  Bftview.  Where  the 
error  th&t  has  been  committed  is  one  of  law,  it  is 
not  necessaiy  that  the  statute  regulating  appeals 
to  reappraisement'^  should  be  followed,  bat  the 
importer  may  proceed  by,  protest  against  the  de- 
cision of  the  collector  based  npon  the  erroneous  ap- 
praisement.** In  such  proceedings,  however,  the 
importer  may  not  retry  questions  of  fact."  If 
the  importer,  instead  of  proceeding  for  judicial  re- 
view by  way  of  protest,  appeals  for  reappraisement, 
he  thereby  waives  all  objections  to  the  action  of  the 
appraiser.*' 

[i  132]  0.  Beappniaement— 1.  InOfineraL  If 
the  collector  deems  the  value  placed  upon  the  mer- 
chandise by  the  appraisers  too  low,  or  if  the  imr 


24». 


IT.   S.   ▼.   Bennett,    2   Oust.   A. 


Mk  IT.  8.  V.  Morewood,  94  Fed. 
«39. 

as.  U.  8.  v.  Curnen,  146  Fed.  45, 
76  CCA  603;  Renvy  v.  U.  8.,  121 
Fed.  441;  U.  8  v.  Frank,  2  Cust 
A.    239. 

ae.  Hilton  V.  Merrltt,  110  U.  8. 
97.  3  set  S48,  28  L..  ed.  83;  Wolff  v. 
U.  S.,  1  Cuat.  A.  181  (reviewing  au- 
thorities); U.  S.  V.  Brown-Alaska  Co., 
4   Alaska   89. 

Bvvtow  by  oovrta  see  Infra  li  130, 
131. 

87.  Passavant  v.  V.  8..  148  U.  8. 
214.    13   set   572.   37   L.   ed.   426. 

88.  Muser  V.  Maarone,  155  U.  8. 
240,  15  set  77,  39  L.  ed.  135;  Br- 
hardt    v.    Scbroeder,    156    U.    S.    124, 

15  set  45,  39  Li.  ed.  94;  Elarnshaw  V. 
U.  S.,  146  U.  S.  60,  13  set  14,  36 
Ij.  ed.  887;  Auffmordt  v.  Hedden,  137 
IT.  8.  310,  11  set  103,  34  L..  ed.  674; 
Robertson    v.    Frank,    132    U.    S.    17, 

10  set  5,  33  L.  ed.  236;  laslKi  v. 
Whitney.  1  Wall.  (U.  S.)  375,  17  L. 
ed.  686;  Belcher  v.  Linn.  24  How. 
(U.  B.)  508,  533,  16  L..  ed.  754.  758; 
Stairs  V.  Peaslee.  18  How.  (U.  S.) 
521,   IB  L.  ed.   474:  Bartlett  v.  Kane, 

16  How.  (D.  8.)  263,  14  L..  ed.  931; 
Rankin  v.  Hoyt,  4  How.    (U.  S.)    327, 

11  U  ed.  996;  U.  S.  v.  Loeb,  107  Fed. 
«92,  46  CCA  562;  Magone  v.  OrlRet, 
70  Fed.  778,  17  CCA  363;  U.  S.  v. 
McDowell,  21  Fed.  563;  U.  S.  v.  Earn- 
shaw,  12  Fed.  283;  Chase  v.  U.  S.,  9 
Fed.  882;  Stewart  v.  Merrltt,  2  Fed. 
531;  SaxonvlUe  Mills  v.  Russell,  1 
Fed.  118  [aff  116  U.  8.  IS,  6  SCt  237, 
29    L.    ed.    6541;    Bailey    v.    Goodrich, 

2  F.  Cas.  No.  735,  2  Cliff.  597;  Herts 
V.  Maxwell,  12  F.  Caa.  No.  6,432,  3 
Blatchf.  137;  Loewensteln  v.  Maxwell, 
IS  F.  Cas.  No.  8.462,  2  Blatchf.  401; 
McCall  V.  Lawrence,  15  F.  Cas.  No. 
8,672,  3  Blatchf.  360;  Morris  v.  Max- 
well, 17  F.  Cas.  No.  9.834,  8  Blatchf. 
143;  Roller  v.  Maxwell,  20  F.  Cas. 
No.  12,025,  8  Blatchf.  142;  Schmaire 
V.    Mnxweil,    21    F.    Cas.    No.    12,460. 

3  Blatchf.  408;  Tappan  v.  U.  S.,  23 
F.  Can.  No.  13,749,  2  Mason  393  [aff 
11  Wheat.  419,  6  L.  ed.  5091:  Tucker 
V.  Kane,  24  F.  Cas.  No.  14,220,  Taney 
146;  In  re  Twelve  Hundred  and  Nine 
Quarter  Casks,  etc.,  of  Wine,   24   F. 


Cas.  No.  14,279.  a  Ben.  840;  V.  8.  V. 
Couslnery,  25  F.  Cas.  No.  14,878,  7 
Ben.  251;  U.  8.  v.  Nash,  27  F.  Cas. 
No.  15,866,  4  Cliff.  107;  U.  8.  v.  Sow- 
ers, 27  F.  Cas.  No,  .16,363;  Watt  V. 
U.  S.,  29  F.  Cas.  No.  17,292,  15 
Blatchf.  29;  Lambert  v.  Collector,  25 
Philippine  159;  Lim  Qulm  v.  Collec- 
tor,   23    Philippine   509. 

88.  Brlanger  v.  U.  8.,  152  Fed. 
576    [aff   154   Fed.   »49,  83  CCA  463]. 

8a  Austin  V.  U.  S.,  7  Cust.  A. 
186. 

[a]  AppUoattoaa  of  ral*.— The  ap- 
praisement is  invalid:  (1)  If  the 
appraiser  falls  to  examine  at  least 
one  out  of  every  ten  packages.  Tsta- 
lifera  Iron  Co.  v.  Redfleld,  23  Fed. 
650,  21  Blatchf.  311  [rev  on  other 
grounds  110  U.  S.  174,  3  SCt  670,  28 
L.  ed.  109];  U.  S.  T.  One  Thousand 
Three  Hundred  and  Sixty-three  Bags 
Merchandise,  27  F.  Caa.  No.  15,964, 
2  Sprague  85.  (2)  Where  by  misin- 
terpretation of  the  evidence  a  legal 
error  has  been  ■  committed.  U.  8.  v. 
Havlland,  177  Fed.  176,  100  CCA  637 
[certiorari  den  216  U.  8.  618,  30 
SCt  573,  54  L,.  ed.  640].  (3)  If  the  ap- 
praiser Increases  the  valuation  of 
goods  which  he  has  not  seen.  U.  S. 
V.  Beer,  160  Fed.  566,  80  CCA  868. 
(4)  If  items  Independent  of  actual 
value  have  been  Included  in  the  ap- 
praised value.  TT.  S.  v.  Passavant,  169 
U.  S.  16,  18  set  219,  42  L.  ed.  644; 
Oberteuffer  v.  Robertson.  116  U.  S. 
499.  6  SCt  462,  29  L,.  ed.  706;  Erlanger 
V.  n.  S..  164  Fed.  949,  83  CCA  463; 
Hermann  v.  U.  8.,  84  Fed.  151  [rev 
on  other  grounds  91  Fed.  116,  33 
CCA  400].  (5)  If  there  Is  a  jurisdic- 
tional defect.  Origet  v.  Hedden,  155 
U.  8.  228,  15  SCt  92,  39  L.  ed.  130. 
(6)  Where,  merchandise  having  been 
erroneously  invoiced  at  an  excessive 
value,  the  appraiser  merely  accepts 
that  value  as  being  sufllciently  high, 
without  making  any  effort  to  ascer- 
tain the  true  value.  U.  S.  v.  Mil- 
ler. 168  Fed.  405,  85  CCA  515,  (7) 
Where  the  appraiser  has  added  a  flctl- 
tlons  charge  for  export  duty.  Bless 
V.  Redfleld.  20  F.  Cas.  No.  11,821,  4 
Blatchf.  481.  (8)  If  the  appraiser  has 
otherwise  proceeded  on  a  wrong  prin- 
ciple, or  has  transcended  his  statu- 
tory  authority   or    failed   to   comply 


therewith.  U.  8.  v.  Lo«b,  107  Fed. 
692,  46  CCA  562  [certiorari  den  181 
U.  8.  618,  21  set  928,  45  L.  ed. 
1030];  U.  8.  v.  Zurlcaldy,  71  Fed. 
966. 

81.  Converse  v.  Burgess,  18  How. 
(U.  8.)  413,  15  L.  ed.  455  (holding 
that  the  question  of  the  sufficiency 
of  examination  is  one  of  fact  and  that 
evidence  is  therefore  admissible  .  to 
show  that  the  appraisers  had  not 
compiled  with  the  law).  See  also 
cases  passim. 

[a]  ThM  aUowaaee  or  disaUowMMO 
of  »  easli  dlaoount  upon  basic  value 
of  merchandise.  In  the  nature  of  in- 
terest, dependent  in  amount  upon  the' 
time  of  payment,  and  whether  or  not 
the  same  enters  into  the  dutiable 
value  of  the  merchandise,  is  a  matter 
of  legal  determination,  and .  does  not 
present  merely  a  question  of  fact 
that  is  not  reviewable.  Lewlsohn 
Importing,  etc.,  Co.  v.  U.  8.,  6  Cust. 
A.  204. 

33.  Erlanger  ▼.  U.  8.,  154  Fed. 
949.  83  CCA  463. 

33.  Origet  v.  Hedden,  155  U.  S. 
228.  15  SCt  92.  39  L.  ed.  130;  U.  8. 
V.  Morewood,  94  Fed.  639. 

34.  Stein  V.  U.  8.,  1  Cust.  A. 
478. 

36,  XJ.  a.  V.  Marquardt,  6  Cust.  A. 
168. 

36.  Lace  House  v.  C.  8.,  141  Fed. 
869.    73    CCA   103. 

37.  Act  Oct.  3,  1913  (38  8t.  at  L. 
186  c  16  {   3  par  M). 

38.  Origet  v.  Hedden.  165  U.  8. 
228,  15  SCt  92.  39  L.  ed.  130;  U.  8. 
V.   Moi-ewood,    94   Fed.    639. 

[a]  Fallwrs  to  oonsUer  •videnosw 
—Failure  of  general  appraiser, 
through  oversight,  to  consider  part 
of  the  evidence  is  remediable  by  ap- 
peal for  reappraisement,  rather  than 
by  protest  proceedings.  U.  8.  v. 
Chaa.  M.'  Taylor's  Sons,  171  Fed. 
152. 

Fzocsediaars  by  protsM  see  infra  ({ 
229—282 

39.  6elrlchs  v.  U.  8..  2  Cust.  A. 
355;  Briggs  v.  U.  S..  1  Cust.  A.  408; 
Wolff   V.   U.    S..    1   Cust.   A.   181. 

40.  Burgess  v.  Cosverse,  4  F.  C^s. 
No.  2,164,  2  Curt.  216  [aff  18  How. 
413.  15  L.  ed.  455],  Oelrlchs  v. 
U.  8.,  2  Cust.  A.  355. 
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porter,  ovner,  or  consignee  is  dissatisfied  with  such 
appraisement,  it  is  provided**  that  the  collector 
may,  upon  his  own  motion,  or  shall,  upon  proper  no- 
tice of  such  dissatisfaction  by  the  importer  or 
owner,  direct  a  reappraisement  by  one  of  the  gen- 
eral appraisers.  Should  this  reappraisement  be 
unsatisfactory  to  either  of  the  parties,  provision  is 
made  for  a  further  reappraisement  by  a  board  of 
three  general  appraisers.**  Formal  notice  to  the 
board  of  dissatisfaction  is  not  necessary  to  give  the 
board  jurisdiction.** 

[{  133]  2.  Subject  Matter;  Seized  Goods.  The 
right  of  reappraisal  applies  to  imported  g^ds  in 
general,  and  is  not  defeated  by  their  seizure  for 
fraudulent  undervaluation.** 

[i  134]  S.  Procednre— a.  Method  of  Appeal 
An  appeal  to  reappraisement  by  a  collector  is  per- 
fected by'  the  transmission  of  the  papers  to  the 
board  of  general  appraisers,  and  appeal  by  an  im- 
porter is  perfected  by  giving  written  notice  to  the 
collector  within  the  statutory  time;*'  and  although 
the  law  permits  appeal  by  the  collector  where  that 
officer  deems  the  appraisement  too  low,  no  formal 
notice  of  dissatisfaction  is  needed  to  give  the  gen- 
eral appraisers  jurisdiction.**  In  order  that  he 
may  act  in  the  matter,  the  importer  is  entitled  to 
notice  of  an  advance  in  valuation.*^ 

[$  135]  b.  Hearing.  The  general  appraisers 
are  required  to  give  reasonable  notice  of  hearing  to 
both  parties.*"  Reappraisement  appeals  to  a  single 
general  appraiser  are  ordinarily  heard  at  the  port 
at  which  they  arise,*"  while  reappraisement  boards 


sit  uniformly  at  New  York;  but  such  boards  con- 
sider testimony  taken  at  other  ports  for  their  use 
by  a  single  general  appraiser."" 

[i  136]  c  Irregularitiee  and  Amendment.  Ir- 
regularities in  procedure  may  be  waived  **  or  reme- 
died by  appeal  from  a  single  general  appraiser  to  a 
board  of  general  appraisers.'*  While  it  has  been 
held  that  where  a  reappraisement  has  once  been 
made  it  may  not  be  amended  to  correct  an  error,'^ 
yet  since  the  decision  on  this  point  was  rendered  the 
law  has  been  amended  and  now  provides  that  a 
rehearing,  or  retrial  may  be  granted  on  motion  of 
either  party,  if  applied  for  within  thirty  days  after 
decision."* 

[i  137]  d.  Inqnisitoiial  Procedure.  In  reap- 
praisement proceedings  the  board  of  general  ap- 
praisers is  not  a  judicial  tribunal  and  is  entitled  to 
use  information  acquired  in  previous  cases,""  the 
statute  providing  that  they  may  proceed  inquisitori- 
ally  as  well  as  judicially." 

[$  138]  e.  Umitatioiia  of  Review.  In  deter- 
mining the  value  of  goods  under  reappraisement, 
general  appraisers  may  find  a  higher  value  than 
that  fixed  by  the  local  appraiser,  even  though  the 
reappraisement  is  at  the  instance  of  the  importer."' 
But  if  the  importer  abandons  his  appeal  the  col- 
lector may  not  attack  the  valuation  against  which 
he  has  not  expressed  dissatisfaction  by  appeal.'" 

[i  139]  f.  Inspection  of  Merchandise.  It  was 
formerly  held  that  it  was  necessary  to  the  vdidity 
of  a  reappraisement  that  the  general  appraisers 
should  have  inspected  the  merchandise  under  ap- 


41.  Act  Oct.  3.  1918  (38  St.  at 
L.   186  c  16   {    3  par  M). 

[a]  Bapralad  ■tatates.^26  U.  S. 
St.  at  L.  136  expressly  repealed 
analogous  provisions  of  earlier  acts 
which  provided  Inter  alia  for  the 
appointment  of  merchant  appraisers 
to  act  In  conjunction  with  the  gen- 
eral appraisers  upon  a  reappraise- 
ment, and  for  an  appeal  to  the  sec- 
retary of  the  treasury,  should  such 
appralseraetit  be  unsatisfactory.  For 
construction  of  earlier  acts  and  the 
rights  and  llahllltles  of  the  parties 
thereunder  see  Orlget  v.  Hedden,  1S5 
V.  S.  238,  IB  set  82,  3»  U  d.  ISO: 
Earnshaw  v.  U.  8.,  146  U.  S.  60,  13 
set  14,^6  L.  ed.  887;  U.  S.  v.  Schles- 
inger,  120  U.  8.  109.  7  SCt  442,  30 
li.  ed.  607;  Westray  v.  U.  S.,  18 
Wall.  (U.  S.)  322,  21  L.  ed.  763; 
lastgl  v.  Whitney,  1  Wall.  (IT.  S.) 
376,  17  L.  ed.  686;  Converse  v.  Bur- 
gess. 18  How.  (U.  S.)  413,  16  L..  ed. 
465;  Greely  v.  Thompson,  10  How. 
(U.  8.)  225,  13  L.  ed.  397:  Shllllto 
Co.  V.  McClung,  51  Fed.  868,  2  CCA 
526;  U.  8.  v.  Phillips,  46  Fed.  466; 
Hedden  v.  Iselfn.  31  Fed.  266;  24 
Blatchf.  465;  U.  S.  v.  Leng,  18  Fed. 
16;  Bangs  v.  Maxwell,  2  P.  Cas.  No. 
841,  3  Blatchf.  135;  Bannendahl  v. 
Redfleld,  2  F.  Cas.  No.  964,  4 
Blatchf.  223;  Lehmater  v.  Max- 
well, 15  F.  Cas.  No.  8,214;  Schmalre 
V.  Maxwell,  21  F.  Cas.  No.  12,480, 
3  Blatchf.  408:  Tucker  v.  Kane, -24 
F.  Cas.  No.  14,220,  Taney  146;  In  re 
Twenty-Eight  Cases  of  Wine,  24  F. 
Cas.  No.  14,281,  2  Ben.  63;  IJ.  S.  v. 
Eighty-two  Packages  of  Qlass,  25  F. 
Cas.    No.    16,038. 

[b]  "The  aerelumt  appraiser  Is 
an  expert,  selected  as  an  emergency 
arises,  upon  the  request  of  the  Im- 
porter for  a  reappraisal.  His  ap- 
pointment Is  not  one  to  be  classified 
under  the  civil  ■  service  law.  he  Is 
not  to  be  appointed  on  a  competitive 
examination,  nor  does  he  fall  within 
the  provisions  of  the  civil  service 
law.  He  la  not  a  'clerk'  .  .  .  with- 
in the  meaning  of  section  6  of  the 
civil   service   act,   nor   is   he   an   offi- 


cer of  the  United  States,  required 
to  be  appointed  by  the  President,  or 
a  court  of  law,  or  the  head  of  a 
department.  He  Is  an  expert,  se- 
lected as  such.  Section  2930  reaulres 
that  he  shall  be  a  'discreet  and  ex- 
perienced merchant,'  'familiar  with 
the  character  and  value  of  the  goods 
in  question.'  He  is  selected  for  the 
special  case.  He  has  no  general 
functions,  nor  any  employment 
which  has  any  duration  as  to  time, 
or  which  extends  over  any  case  fur- 
ther than  as  he  is  selected  to  act 
in  that  particular  case.  He  is  an 
executive  agent,  as  an  expert  assist- 
ant to  aid  In  ascertaining  the  value  of 
the  goods,  selected  for  the  particular 
case  on  the  request  of  the  importer, 
and  selected  for  his  special  knowl- 
edge in  regard  to  the  character  and 
value  of  the  particular  goods  in 
question.  He  has  no  claim  or  right 
to  be  designated,  or  to  act  except 
as  he  may  be  designated."  AutC- 
mordt  V.  Hedden,  137  U.  S.  310,  326, 
11    SC^    103,    34    L.    ed.    674. 

43.  Act  Oct.  3,  1913  (38  St.  at 
L.  186  c  16  S  3  par  M);  U.  S.  v. 
Brown-Alaska  Co.,    4    Alaska    89. 

[a]  The  Miii«<^  of  tlu  Importer 
on  a  question  of  valuation  is  to  call 
for  reappraisement.  Orlget  v.  Hed- 
den, 155  U.  8.  228,  15  SCt  92,  39 
U    ed.    130. 

[b]  "Beappralaemeftt''  In  the  law 
Includes  not  only  reappraisement 
proceedings  before  a  single  general 
appraiser,  but  proceedings  on  appeal 
to  a  board  of  general  appraisers, 
sometimes  called  a  re-reappraise- 
ment.  Gallagher  v.  U.  8.,  4  Oust. 
A.    308. 

[c]  A  ooUeotor  ha*  no  powac  to 
reappraise.  U.  S.  v.  C!alhoun,  184 
Fed     499 

43.  U.  8.  v.  Loeb,  107  Fed.  692, 
46  CCA  562  [certiorari  den  181  U.  8. 
618,    21    SCt    923,    45    Li.    ed.    1030]. 

44.  Lace  House  v.  U.  S.,  141  Fed. 
869,   73   CCA   103. 

45.  Larselere  v.  U.S.,  5  CHist.  A.  510. 

46.  U.  8.  v.  Loeb,  107  Fed.  692, 
46  CCA  562  [certiorari  den  181  U.  8. 


618.  21  S(»  923,  46  L.  ed.  10307 
(holding  that  transmission  of  the 
designated  papers  was  sufBcient,  and 
that  the  fact  that  a  collector  was 
satisfied,  but  ordered  a  reappraise- 
ment pursuant  to  instructions  from 
the  treasury  department,  yould  not 
nullify   Its  action). 

47.  Lace  Hous^  v.  U.  S.,  141  Fed. 
869,    73   CCA  108. 

48.  Act    Oct.    3,    1913     (38    8t    at 
L.    186   c  16    i    3  par  M). 

49.  Chist.    Reg.    (1915)    art   1127. 
60.     Oallagher  v.  U.  8.,  4  Oust   A. 


404. 

51. 
404. 

[a] 
local 


Gallagher  v.  U.  8.,  4  Chist.  A. 


WaiT«r  of  IxvaKnlailtUs  T»r 
_  appraiser,— If  through  error 
the  local  appraiser  falls  to  examine 
the  portion  of  the  shipment  pre- 
scribed by  statute,  the  Importer,  by- 
demanding  reappraisement,  waives 
all  objection  to  the  action  of  the 
appraiser.  Burgess  v.  Converse,  4 
F.  Cas.  No.  2,154,  2  Oust.  A.  216  [aff 
18  How.  413,  15  L.  ed.  456];  Oelrlchs 
v.   U.    S.,    2   Cust.   A.    355. 

Sa.  U.  S.  y.  Taylor,  171  Fed.  152 
(holding  that,  where  a  gpeneral  ap- 
praiser through  oversight  falls  to 
consider  a  portion  of  the  evidence 
in  a  reappraisement  case,  the  ag- 
grieved party's  remedy  Is  by  appeal 
for  reappraisement  by  a  board  of 
general   appraisers). 

63.  U.  8.  V.  Luming,  163  Fed. 
489;  U.  8.  V.  Morewood,  94  Fed.  66>. 

64.  Act  Aug.  5,  1909  (36  St.  at 
L.  98  c  6   S    28   subs  12). 

85.  Shallus  v.  U.  S.,  5  Cust.  A. 
317;    Wolft   V.    U.    S.,    1   Cust.   A.   181. 

66.  Act  Oct  3,  1913  (38  St.  at  I4. 
186  c  16  {  3  par  M). 

67.  In    re   Megros,    49    Fed.    828. 

68.  Matter  'of  Stim,  Treas.  Dec. 
37178.  See  also  U.  8.  v.  Lies.  170 
U.  8.  628,  IS  SCt  780.  42  L.  ed. 
1170;  U.  8.  V.  Von  Oefele.  4  Cust. 
A.  284  (both  holding  that  a  party 
who  has  not  appealed  can  be  heard 
only  in  support  of  the  decision  from 
which  appeal  is  taken  by  the  other 
party). 


For  latw  oases,  doretopnisats  and  obaofss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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peal,**  or  samples  thereof,*"  unless  sueh  inspection 
was  waived.*^  The  law  now  provides,  however,  that 
the  ^eappraisement  shall  not  be  considered  invalid 
on  snch  gronnd,  where  £o  party  in  interest  de- 
manded inspection  and  where  the  merchandise  or 
samples  were  reasonably  accessible  for  inspection.'* 
While  an  importer  is  entitled  to  have  no  greater 
portion  of  the  importation  examined  than  the  law 
prescribes  shall  be  sent  to  the  appraiser,''  exami- 
nation by  the  general  appraisers  of  a  smaller  por- 
tion will'  snfSce  where  it  appears  that  there  were 
sufficient  samples  examined.*^  , 

[(  140]  4.  Effect  of  Seappraisement.  By  stat- 
ute a  reappraisement  decision  by-  a  single  general 
appraiser  is  made  final  if  not  appealed  to  a  board 
of  general  appraisers,  and  the  decision  by  the  board 
is  both  final  and  unappealable.*"  But  this  provision 
does  hot  apply  in  instances  where  it  is  shown  that 
the  reappraisement  was  conducted  contrary  to  law 
or  upon  some  erroneous  principle.**  It  is  presumed, 
however,  that  the  reappraisement  was  conducted  ac- 
cording to  law,  and  this  presumption  will  obtain 
until  the  contrary  is  made  to  appear.*'  Therefore, 
unless  it  appears  positively,  clearly,  and  certainly 
that  the  reappraising  tribunal  proceeded  upon  a 
wrong  theory,**  or  exceeded  its  authority,"  or 
acted  ill^^Uy  or  fraudulently  or  denied  the  im- 
porters opportunity  to  produce  testimony,  the  reap-' 
praisement  will  not  be  disturbed,'"  the  decision  ren- 
dered therein  being  final  and  conclusive,  and  all 
tribunals  bound  to  respect  it.'^  If  reappraisement 
by  a  board  of  general  appraisers  is  valid,  it  is  un- 


W.  U.  S.  V.  Scanlan,  5  Cuat.  A. 
2>0:  Maddaus  v.  U.  S.,  S  Cuat.  A. 
ISO;    Loeb   v.   U.   S.,  1   Gust.   A.    385. 

[a]  Vnnu^tioa  of  eomoMMaa 
calNRtod.— Where  Importers  distinct- 
ly testified  that  the  board  of  gen- 
eral appraisers  made  no  personal 
examination  or  Investigation  of  in- 
voices In  /question,  and  no  opposing 
evidence  was  presented,  the  facts 
must  be  regarded  as  proved,  not- 
withstanding the  presumption  in  fa- 
vor of  the  correctness  of  olRciai  ac- 
tion, and  the  reappraisement  must  be 
held  invalid.  U.  S.  v.  Loeb,  107  Fed. 
C92,  46  CCA  5S2  [certiorari  den  181 
U.  S.  618,  21  set  922.  45  U  ed.  10301. 

eOk  Oelrichs  v.  U.  S.,  2  Cust.  A. 
355. 

[a]  Bamjiea  of,  marghaiirtise  auurt 
be  aotoally  vnsent  at  time  of  reap- 
praisement. Curnen  v.  U.  S.,  136 
Fed.  807  [rev  on  other  grounds  146 
Fed.  45,  76  CCA  503];  U.  S.  v.  Mur- 
phy,   136    Fed.    811. 

[b]  XmnraotloabUltT  of  rvtalnlsf 
Munples^—No  exception  to  the  rule 
was  permissible  in  cases  where  it 
would  be  impracticable  to  retain 
merchandise  or  samples  for  Inspec- 
tion (as  where  the  shipment  con- 
sist^ of  cattle  whose  condition 
might  change  pending  reappraise- 
ment), even  though  the  dlssatlsfled 
party  would  thereby  be  deprived  of 
reappraisement.  U.  .8.  v.  Scanlan,  6 
Cust.    A.    290. 

[c]  T8TT^'*f*i*n atlftw  of  ■unplea  is 
iaanffldant  if  the  samples  are  not 
of  the  imported  merchandise  Itself, 
6ut  consular  samples  sent  from 
abroad.  Tilge  v.  U.  S.,  1  Cust.  A. 
462. 

61.  Gallagher  v.  U.  S.,  4  Cuat.  A. 
404;  Gallagher  v.  U.  S.,  4  Cust  A. 
308. 

[a]  A.  watvsr  of  aanplsa  by  atlp- 
lUstloa  (1)  precludes  a  valid  at- 
tack on  the  reappraisement  as  illegal 
by  reason  of  such  lack  of  samples. 
Stubbs  V.  U.  S.,  7  Cuat.  A.  899.  (2) 
A  waiver  of  samples  in  a  reappraise- 
ment Includes  both  the  original  pro- 
ceeding before  a  single  general  ap- 
praiser and  appellate  proceedings  be- 
fore a  board  of  general  appraisers. 
[17  C.  J.— 40] 


Gallagher  y.  U.  S.,  4  Cuat.  A.  404  (den 
reh   4  Cust.  A.  308]. 

BB.  Act  Oct.  3,  1913  (38  SL  at 
L.   186  c  16   {   3  par  M>. 

63.  Renvy  v.  U.  8.,  121  Fed.   441. 

64.  OelrlcbB  v.  U.  a,  2  Cuat.  A. 
365. 

66.  Act  Oct.  3,  1913  (38  St.  at 
L.  186  c  16  {  8  par  M)  (prbvlding 
that  decisions  in  such  cases  "shall 
be  final  and  conclusive  against  all 
parties  and  shall  not  be  subject  to 
review  in  any  manner  for  any  cause 
in    any   tribunal   or   court"). 

66.  U.  S.  V.  Havlland,  177  Fed. 
175,  100  CCA  637  [certiorari  den  216 
U.  S.  618,  30  set  573,  54  L.  ed. 
640]  (misinterpretation  of  evidence): 
U.  S.  V.  Curnen,  146  Fed.  46,  76 
CCA  603  (failure  to  inspect  mer- 
chandise); Greely  v.  Thompson,  10 
How.  (U.  S.)  225,  240,  13  L.  ed. 
397  (improper  removal  of  reap- 
praisers  by  secretary  of  treasury); 
U.  S.  V.  Scanlan,  5  Cust.  A.  290 
(where  the  collector  of  customs  dis- 
regarded a  reappraisement  on  the 
ground  that  It  was  void  and  as- 
sessed duty  on  the  basis  of  the  val- 
ue found  by  the  local  appraiser); 
U.  S.  V.  Bradshaw,  5  Cust.  A.  121; 
Maddaus  v.  U.  S.,  3  Cust.  A.  330 
(noninspection  of  merchandise).  Com- 
pare U.  S.  V.  Chas.  M.  Taylor's  Sons, 
171  Fed.  152  (holding  that  failure  to 
consider  the  whole  record  on  the  part 
of  a  general  appraiser  did  not  entitle 
the  Importer  prejudiced  thereby  to 
resort  to  protest  proceedings).  See 
also  supra   {{    129,   130. 

67.  U.  S.  V.  Bradshaw,  5  Cust.  A. 
121. 

[a]  BeappmlaemaiLt  rttuzn  by 
board  of  general  appraisers  is  pre- 
sumed to  Include  cost  of  converlngs. 
U.   S.   V.    Leemlng,    159   Fed.    489. 

68.  U.  S.  V.  Johnson  Co.,  7  Cust. 
A.  466  (holding  that,  where  the  rec- 
ord did  not  on  review  contain  a 
recital  of  all  the  facts  before  the 
general  appraisers,  nor  a  statement 
as  to  the  theory  of  law  followed, 
there  was  not  a  sufficient  showing 
for  annulment).  * 

69.  Briggs  v.  U.  S.,  1  (^ISt.  A. 
408    (where  decision  had  been  made 


necessary  to  inquire  into  the  validity  of  preceding 
appraisements.'"  Where  the  importer  has  invoked 
the  jurisdiction  of  the  board  in  a  reappraisement 
case,  he  cannot  question  the  board's  jurisdiction." 
[$  141]  5.  Beview  of  Reappraisement.  Reap- 
praisement decisions  have  been  reviewed  and  held  to 
be  invalid  where  the  general  appraisers  proceeded 
upon  a  wrong  principle  or  misinterpreted  the  evi- 
dence,'* or  failed  to  inspect  the  merchandise,'*  or 
samples;'*  also,  where  a  reappraiser  had  been  re.; 
moved  and  another  substituted."  It  is  held  that  in 
proceedings  to  review  a  reappraisement  by  a  board 
of  general  appraisers  all  that  is  open  to  review  is 
the  question'  whether  the  board  acted  within  its 
jurisdiction."  The  right  of  appeal  from  the  board 
of  general  appraisers  to  the  court  of  Customs  ap- 
peals does  not  extend  to  decisions  in  reappraise- 
ment cases,  but  includes  only  protests  against  the 
decision'  of  the  collector."  Therefore,  the  only 
method  of  review  for  illegality  of  reappraisement 
(except  in  a  case  of  appeal  from  a  single  general 
appraiser  to  a  board  of  three  general  appraisers), 
is  indirect;  if  sought  by  the  importer  it  is  done  by 
protesting  against  the  collector's  liquidation  of 
duties  based  on  the  reappraisement  attacked,  in 
which  event  the  matter  wiH  be  within  the  jurisdie- 
tion  of  the  classification  side  of  the  board  of  gen- 
eral appraisers  with  a  possibility  of  appeal  to  the 
court  of  customs  appeals.**  The  government's  only 
remedy  is  through  the  action  of  the  collector  in  re- 
fusing to  follow  a  reappraisement  deemed  to  be 
invalid,  but  liquidating  on  the  basis  of  the  original 

on    an    admittedly    incomplete    reo- 
ord). 

n.  Onibnau  v.  V.  8.,  176  Fed. 
904.    100   (X:A    374. 

71.  Harris  v.  V.  B.,  t  Cuat.  A.  6. 

72.  Beer  v.   U.   S.,   1  Cust.  A.   484. 

73.  Oelrichs  v.  U.  S.,  2  C!uat.  A. 
356.  . 

Tfc  tr.  8.  V.  Havlland.  177  Fed. 
176,  100  CCA  637  (certiorari  den  216 
U.  S.  618  mem,  30  SCt  673  mem,  64 
L.  ed.  640  mem]  (where  the  reap- 
praisement decision  was  founded  on 
indirect  evidence,  the  result  reached 
being  based  upon  portions  of  the 
evidence  read  apart  from  the  con- 
text, upon  unwarranted  deductions, 
and  assumptions  unsupported  by  the 
proof,  and  upon  arbitrary  deductions 
to  equalize  certain  conditions  pecu- 
liar to  the  case,  and  many  of  the 
propositions  urged  in  support  of  the 
conclusions  made  were  based  upon 
conjecture  and  guesswork). 

75.  U.  S.  V.  Loeb,  107  Fed.  692, 
46  CCA  B62  [certiorari  den  181  U. 
S.  618,  21  SCt  923,  45  L.  ed.  10301; 
U.  S.  V.  Scanlan,  "6  Cust.  A.  290; 
Maddaus   v.    U.    S.,    3   Cust.   A.   330. 

76.  U.  S.  v.  Murphy,  136  Fed.  811; 
Curnen  v.  U.  S.,  136  Fed.  807  (rev 
on  other  grounds  146  Fed.  45,  76 
CCA  %03] :  Oelrichs  v.  U.  8.,  2  (Just. 
A.  356;  Tilge  v.  U.  8.,  1  Cust.  A. 
462;  'Wolff  V.  U.  S.,  1  Cust.  A.  181 
(authorities   collated   and   reviewed). 

77.  Greely  v.  Thompson,  10  -How. 
(U.  8.)  225,  240,  13  L..  ed.  397  (hold- 
ing "that  the  allowance  of  an  ap- 
peal to  merchant  appraisers  by  the 
Importer  would  be  nugatory,  or  a 
mockery,  If  a  member  of  the  tribu- 
nal can  be  removed  by  the  collector 
or  secretary  whenever  his  opinion 
appears  not  likely  to  accord  with 
theirs  on   the  matter  submitted"). 

78.  Harris  v.  U.  8.,  3  Cust.  A.  6; 
Oelrichs  v.  U.  S.,  2  Cust.  A.  356. 

79.  U.  S.  V.  tioeb,  etc.,  Co.,  7 
Cust.    A.    380. 

80.  U.  S.  V.  Havlland,  177  Fed. 
175.  100  CCA  637  [certiorari  den  216 
U.  S.  618  mem,  30  SCt  573  mem,  64 
L.  ed.  640  mem];  U.  S.  v.  Loeb,  107 
Fed.  692.  46  CCA  562  [certiorari  den 
181   V.  8.   618,  21  SCt  923,   46   L.   ed. 
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appraisement  or  a  reappraisement  by  a  single  gen- 
eral appraiser,  if  either  is  higher  than  the  disputed 
reappraisement.  On  protest  by  the  importer  the 
matter  may  then  be  adjudicated.*^  Where  the  legal- 
ity of  a  reappraisement  is  challenged  by  protest 
proceedings  the  entire  reappraisement  record  does 
not  become  a  part  of  the  record  unless  expressly 
admitted." 

[$  142]  D.  Bate  of  Duty— 1.  Classification 
Oeoenlly.  The  process  of  determining  whether  im- 
ported merchandise  is  dutiable,  and,  if  so,  the  rate 
of  duty,  is  in  customs  parlance  known  as  classifica- 
tion." 

[$  143]  8.  AdviBory  OlusificatioiL  As  im- 
ported merchandise  must  be  examined  by  the  ap- 
praiser sufiSciently  to  enable  that  officer  to  ascertain 
its  foreign  market  value,**  it  is,  at  the  time  the 
goods  are  undergoing  examination  for  purposes  of 
appraisal,  convenient  to  ascertain  their  character  for 
purposes  of  classification.  The  appraiser  is  there- 
fore required  by  the  regulations  **  to  note  upon  the 
invoices  transmitted  to  him  by  the  collector,  not 
only  his  findings  as  to  value  but  a  brief  descrip- 
tion of  the  merchandise,,  with  a  citation  of  the  para- 
graph and  rate  of  duty  applicable,  his  report  be- 
ing in  such  terms  as  will  enable  the  eolleetor  to 
classify  the  merchandise  for  duty.**  This  report  by 
the  appraiser,  although  frequently  referred  to  as  an 
advisory  classification,  has  been  held  te  be  in  no 
sense  a  classification.*^  Inspectors,  in  lieu  of  ap- 
praisers, are  authorized  to  examine  passengers'  bag- 

1080  mem];  U.  S.  v.  Bradshaw,  6 
Cu8t.  A.  121;  Wolff  ▼.  U.  S..  1  Cuat 
A.   181. 

B«ooT«xT  of  dittias  see  Infra  |  2t2 
ct  seq. 

81.  U.  S.  V.  Scanlan,  5  Cuat.  A. 
2»0. 

8a.  Harris  v.  U.  S.,  177  Fed. 
47B. 

88.  Cust.  Rear.  (1916)  arts  286, 
682.   680. 

[a]  Tke  power  la  a  eolleetor  to 
esanlae  aa  to  "ola— tfloatton"  In- 
cludes llquldatton  or  a  rellqutdation 
within  one  year.  U.  S.  v.  Calhoun, 
184  Fed.  409. 

Bvlas  of  eomrtmetloa  of  enatonu 
tarUt  laws  see  supra  S|  16-24. 

84.  BzamlBatlon  of  roods  <m  a»- 
pralsenMBt  see  supra  ||  124, 
125. 

88.  Cust.  Reg.  (1916)  arts  682, 
1120. 

86.  Cust.  Reg.  (1916)  arts  616, 
1120;   Tower  Mfg.  etc.,  Co.  v.  U.   8., 

6  Cust.  A.  267;  National  Hat  Fin 
Co.  V.  U.  S.,   5  Cust.  A.  436. 

87.  American   Bead   Co,    v.   U.   8., 

7  Cust.   A.   161.   , 
8&     Cust.     Reg.     (1916)     arts     368, 

1074. 

89.  Cust.  Reg.  (1916)  arts  682, 
616.    See  supra  I  143. 

90.  Bailey  v.  Goodrich,  2  T,  Cas. 
No.  785.  2  CUff.  597;  U.  8.  v.  McOlb- 
bon,  7  Cust.  A.  290;  American  Bead 
Co.  V.  U.  S.,  7  Cust.  A.  161  (in  which 
the  appraiser  had  reported,  "In  the 
opinion  of  this  ofllce,"  the  articles 
are  "commercially  known  as  Jewel- 
ry"); National  Hat  Pin  Co.  v.  U.  8., 
6   Cust.   A.    436. 

[a]  Aypraisex's  ratnm.— The  stat- 
ute does  not  clothe  the  appraiser 
with  any  duty  respecting  the  classi- 
fication of  merchandise.  His  func- 
tion relates  to  the  ascertainment  of 
Its  dutiable  value,  and,  althouirh  the 
customs  regulations  require  the  ap- 
praiser, among  other  things,  to  de- 
scribe the  merchandise  in  such  terms 
as  will  enable  the  collector  to  clas- 
sify It  for  duty,  yet  this  Is  by  the 
express  terms  of  the  regulations  for 
the  purpose  of  assisting  the  collec- 
tor,   and    Is    not    conclusive    In    any 


gage  and  pass  the  same  when  valued  at  not  over 
one  hundred  dollars.** 

[$144]  3.  Claaaification  by  Collector.  The  col- 
lector is  technically  the  classifying  officer,  although 
he  does  not  ordinarily  see  the  merchandise,  but  de- 
pends upon  the  advisory  classification  by  the  ap- 
praiser, based  upon  the  latter's  examination,  of  the 
goods;**  and  as  the  function  of  the  latter  officer  is 
merely  to  find  facts  and  report  them  to  the  collec- 
tor, his  opinions  and  legal  conclusions  are  not  bind- 
ing,*' and  if  deemed  advisable  the  eolleetor  will 
return  the  invoice  to  the  appraiser  for  review  and 
further  report.*'  The  government  is  not  estopped  by 
past  erroneous  methods  of  classifying  goods 'from 
changing  at  any  time  to  a  proper  meth<^.*' 

[$145]  E.  Quantity  and  Heunrement— 1.  By 
Whom  Ascortained.  In  order  that  duties  upon  im- 
ported articles  may  he  correctly  assessed  it  is  neces- 
sary that  the  collector  of  customs  shall  be  advised 
as  to  the  quantity,  and  frequently  as  to  the  dimen- 
sions .or  other  points  of  measurement.  Ascertain- 
ment of  the  required  facts  is  in  some  instances  made 
by  the  appraiser  and  his  assistants,**  in  others  by 
weighers  and  gangers.**  Quantities  stated  in  the 
invoice  are  not  conclusive.** 

[$  146]  8.  Biuas  for  AjcerUlmnent— «.  In 
QmenL  The  tests  made  for  the  purpose  of  ascer- 
taining dutiable  quantity  or  such  other  measure- 
ments as  may  be  necessary  for  duty  purposes  should 
be  sufficient  to  produce  a  practicable  average  for  the 
entire  shipment,**  so  that  an  equitable  result  may 


way  upon  his  classlflcatlov  nor  the 
correctness  thereof.  The  collector 
may  or  may  not  classify  according  to 
the  appraiser's  description.  Na- 
tional Hat  Pin  Co.  v.  U.  8.,  6  Cuat. 
A.  436,  439,-  Cust.  Reg.  (1916)  art 
682. 

•1.    Cust.  Reg.   (1916)  art  627. 

98.  Qulbenkian  v.  U.  8.,  175  Fed. 
860  [aff  186  Fed.  138,  108  CCA 
246]. 

98.  Act  Oct.  8,  1916  (88  St.  at  L. 
185  c  16  f  8  par  K)  (requiring  ap- 
praisers to  ascertain  the  "number 
of  yards,  parcels,  or  quantities"  of 
imported  merchandise). 

[a]  AsoertalBiBent  tur  •xaadawnu 
—It  Is  properly  within  the  duty  of 
an  examiner,  In  assisting  in  the  ap- 
praisal of  the  goods,  to  ascertain 
and  report  the  weight  of  fabrics  du- 
tiable by  weight.  U.  S.  v.  Rosenthal, 
126  Fed.  766  [aff  146  Fed.  1.  76  CCA 
31  (certiorari  den  200  U.  S.  618,  26 
set    766,    60    L,.    ed.    623)]. 

[b]  Openers  and  packers  may,  in 
performing  their  duty  of  assisting 
appraising  ofllcers,  be  required  to 
count,  measure,  or  otherwise  verify 
the  contents  of  packages.  Cust.  Reg. 
(1915)    art    1124. 

94.  Cust.  Reg.  (1916)  arts  1112- 
1119. 

[a]  Pimotloas  of  welf|liar<— It 
would  seem  that  the  function  of  a 
customs  weigher  is  In  its  general 
nature  to  ascertain  the  weight  of 
the  gross  article  to  enable  the  duty 
to  be  computed  directly  therefrom. 
The  mere  fact  that  weighing  enters 
Into  the  examination  of  goods  and 
that  the  duty  la  computed  ultimate- 
ly upon  the  weight,  does  not  re- 
quire that  the  articles  should  be 
sent  to  the  weigher,  provided  other 
investigation  be  required  beyond  the 
skill  or  knowledge  of  the  weigher. 
tl.  S.  V.  Rosenthal.  126  Fed.  766  [aff 
145  Fed.  1,  76  CCA  31  (certiorari 
den  200  U.  S.  618.  26  SCt  755,  50  L. 
ed.    910)1. 

[b]  Jorladlotlaa  of  welgliar. — 
The  customs  regulations  seem  to 
place  it  within  the  power  of  the  col- 
lector to  require  a  weigher's  return 
whenever  weight  enters  Into  the  cal- 


8. 
A. 


culation  of  the  rate  of  duty.  XT. 
y.  Bush,  4  Cust  A.  619,  S  Cuat. 
127. 

9B.    See   cases   infra   this   note. 

[a]  xayoloe  apaelfloatUma  not 
ooaotoalTO.— The  description  of  mer- 
chandise in  an  invoice  as  contained 
in  "gallon"  tins  is  not  to  be  taken 
as  (inclusive  against  the  importers, 
as  fixing  the  amount  contained  In 
the  tins  for  the  assessment  of  duty. 
Such  descriptions  do  not  purport  to 
Indicate  exactly  the  amount  so  con- 
tained, and  it  Is  the  duty  of  govern- 
ment officers  to  ascertain  as  nearly 
as  possible  the  quantity  imported. 
U.    8.    V.    Zucca,    164    Fed.   172. 

[b]  OwtrauuT  method  of  welch- 
In*— While  fraud  would  not  be  Im- 
puted to  an  importer  in  invoicing  the 
goods  at  the  weight  obtained  by  the 
customary  method  of  weighing,  yet 
the  appraisers  were  not  bound  there- 
by. U.  8.  v.  Nash.  27  P.  C!as.  No. 
16,856,    4   Cliff.    107. 

98.     Shallus    V.    U.    8.,    1    Cust.    A 
316.     Compare  XT.  8.  v.  Thomson,   2 
CuBt.  A.   76. 

[a]  Seoay  in  findfc^— For  the  pur- 
pose of  ascertaining  the  percentage 
of  decay  in  importations  of  fruit, 
the  importers  opened  at  least  one 
package  In  ten  of  the  consignments 
from  each  shipper;  and  the  percent- 
age thus  estimated  was  assumed  to 
prevail  throughout  the  other  pack- 
ages, and  was  accepted  by  the  bid- 
ders at  the  auction  sales  held  im- 
mediately on  the  dock.  It  was  held 
that  this  method  of  averaging  con- 
stituted a  reasonably  certain  and 
sufficient  mode  of  proof,  and  should 
be  accepted  by  the  customs  offlcera 
as  a  proper  basis  for  making  allow- 
ance for  the  decayed  fruit.  Courtin 
v.  U.  S.,  143  Fed.   651. 

[b]  Znsnlllclsitt  test<— The  quan- 
tity of  Imported  beer  in  casks  Is  not 
sumclently  shown  by  the  results  as- 
certained on  bottling,  especially 
where  out  of  nearly  two  hundred  and 
seventy-one  thousand  bottles  only 
thirty  or  forty  were  tested  for  ca- 
pacity. Hollender  v.  U.  8.,  4  Cust. 
A.  406.  Compare  decisions  noted  in- 
fra   i(    149,   269. 


For  later  oaaaa,  devslopmeata  and  ohaafee  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbrr. 
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be  had.*"  Aa  to  nonliqnids  dutiable  by  gauge,  it  is 
held  that  they -should  be  ganged  by  dry  measure.'* 
The  statutes  prescribe  that  for  the  purpose  of  es- 
timating the  duties  on  grains  the  number  of  bushels 
shall  be  ascertained  by  weight  instead  of  by  meas- 
ure ;**  also,  as  to  goods  entered  for  warehouse  with- 
out payment  of  duty,  that  duty  shall  be  levied  on 
the  weight  at  the  time  of  entry  rather  than  of  with- 
drawal,^ regardless  of  the  circumstance  that  they 
are  liable  to  duty  at  the  rate  in  force  at  the  latter 
date.*  As  to  wines,  spirits,  and  like  commodities  in 
bottles  or  jugs,  the  law  requires  that  they  shall  be 
packed  in  packages  of  not  less  than  one  dozen  bot- 
tles or  jugs,  or  that  duty  shall  be  paid  as  if'  such 
package  contained  at  least  one  dozen  bottles  or 
jugs;*  and  that  in  ascertaining  the  dutiable  quan- 
tity of  ale  the  number  of  gallons  actually  imported 
should  be  taken.*  Verjr  slight  variations  &om  a 
statutory  dividing  line  are  not  to  be  disregarded 'in 
favor  of  the  importer.* 

[f  147]  b.  Partioiilar  Klada  of  HaMnmnenb 
Tariff  acts  frequently  impose  duties  according  to 
specified  units  of  measure,  without  defining  such 
units;  or  they  prescribe  special  condi^ona  or  metb-/ 
ods  for  ascertainment  of  quantity  or  class,  as  may 

•T.  U.  S.  ▼.  Neuatadtl.  6  Oust.  A. 
283. 

9&  n.  8.  V.  Boak.Fish  Co..  14< 
Ped.  104  (as  to  foxberriaa  in  bar- 
rels, with  water  added  to  act  aa  a 
cushion,  so  aa  to  prevent  cniahlnB, 
in  aaaesaing  the  duty  "per  quart/' 
the  dutiable  quantity  ahould  be  as- 
certained   by    the    use    of    the    dry 


quart  and  not  the  liquid  quart). 

M.  Rev.  St.  t  2919  (apecifyinc 
the  weiffht  of  the  buahel  for  dif- 
ferent   commodities). 

1.  Act  Oct  8,  1913  (M  8t  at  li. 
201   c   18    i    4   par  Q). 

{a]  •Vaaa^  «pon  the  welakt^ 
doea  not  refer  to  merchandise  duti- 
able by  the  gallon,  even  though  the 
number  of  gallons  may  by  law  be 
determined  according  to  the  weight 
of  the  merchandise.  Ijoulsvllle  Pub- 
lic 'Warehouse  Co.  v.  Collector  of 
Customs,    49   Fed.   B«l,   1   CCA   871. 

a.  TI.  8.  V.  Falk,  204  U.  8.  148, 
27    set  191,    61  L.   ed.   411. 

[a]  SaafeaM  tmA  ■  evapwattoa  la 
wa»ahoaae<  Allowances  for  such 
losses  rest  upon  the  expresa  provi- 
sions of  the  statute,  however  atrong 
the  equity  may  be.  I^ouiavUle  Pub- 
lic 'Warehouae  Co.  v.  Collector  of 
Customs.  49  Fed.  S81,  1  CCA  871. 

a.  Act  Oct.  S.  1918  (38  St.  at  Ii. 
13<  c   16    f   1  par  244). 

[a]  TfBia>— Thta  proviaion  refers 
to  the  method  -of  packing  at  the  time 
of  exportation.  U.  8.  v.  Vignier,  3 
Cast.   A.   120. 

4.  TT.  8.  V.  Chimmlngs,  8  Cust.  A. 
291  (holding  that  there  is  no  legal 
warrant  for  aaseaalng  duty  accord- 
inc  to  the  nominal  capacity  of  the 
container  or  to  the  invoice  quantity, 
where  a  lesa  quantity  actually  waa 
Imported). 

B.  U.  8.  V.  Sprague,  4  Cuat.  A.  858 
(holding  tina  of  a  capacity  of  four 
and  elghty-aeven  one-hnndredtha  gal- 
lona  to  be  tins  "containing  less  than 
five  gallons");  Vandegrift  v.  U.  8.,  3 
Cust.  A.  178  (where  the  excess  was 
eighteen  hundredths  per  cent).  Com- 
pare U.  8.  V.  Mayer,  176  Fed.- 963,  99 
CCi.  636  (holding  that  a  alight  ex- 
cefM  over  a  atatutory  limit  ahould 
be    disregarded). 

fl.  tr.  8.  V.  MOOB,  6  Cast.  A.  322 
(giving  the  history  of  the  subject, 
and  holding  that  for  customs  pur- 
poses the  gallon  is  the  English  wine 
gallon  of  two  hundred  and  thirty- 
one  cable  Inches). 

fa]  OUvas  la  eaaka,  dutiable  at 
various  rates  "per  gallon,"  accord- 
ing to  condition,  should  be  assessed 
on  the  basis  of  the  wine  or  liquid 
gallon   and   not  the   dry   gallon,   re- 


gardless  of   whether  the  olives  are 
imported  dried  or  in  brine.     Ceballoa 


be  suited  to  the  nature  of  the  particular  commod- 
ity involved.  In  settling  controversies  that  have 
arisen  from  such  provisions  the  courts  have  had  oc- 
casion to  consider  the  meaning  of  such  expressions 
as  g^Ion;'  proof  gallon;'  bushel;*  barrel;*  contain- 
ing less  than  five  gallons;'*  per  square  foot;^*^  one 
hundred  leaves;'*  inch  in  dimensions;'*  "cutting 
size"  as  to  post  cards;'*  "extreme  length  when 
stretched"  as  to  gloves;^*  containing  eighteen  per 
centum  or  less;"  "more  than  fourteen  per  cent" 
as  to  alcohol;''  "dry  weight"  as  to  pulp;"  "thick- 
ness" as  to  lith(«raphie  prints;'*  and  per  pound.*" 

[i  148]  3.  Presumed  Oorrectneu  of  Ascertain- 
ment. In  the  absence  of  material  evidence  to  the 
contrary,  the  method  employed  by  customs  officials 
to  determine  weight  will  be  presumed  to  be  cor^ 
reet.*'  Therefore^  as  long  as  weighers  and  gangers 
act  strietly  within  their  statutory  authority  and  pro- 
ceed upon  no  wrong  principle,  their  returns  are  con- 
clusive and  may  not  be  impeached.**  Where  a  cus- 
toms weigher  has  ascertained  actual  tare  as  pre- 
scribed by  statute  he  may  not,  for  reasons  of  his 
own,  substitute  a  mere  guess  c^  estimate  in  Ueu 
thereof.**  The  burden  is  on  the  importer  of  shov- 
ing what  the  return  should  have  been.**    Where  the 


V.  U.  8.,  146  Fed.  880,  76  CCA  662. 

[b]  Vha  wlaa  galloa  of  commerce, 
by  which  all  importations  of  liquids, 
including  ale  and  porter,  are  to  be 
measured,  contains  281  cubic  inches 
of  measurement.  Nichols  v.  Beard, 
16   Fed.    435. 

7.  LiouisvUle  Public  Warehouse 
Co.  V.  Collector  of  Cuatoma,  49  Fed. 
5<1,  1  <X:a  871. 

S.  U.  8.  V.  Weber,  3  Cuat  A.  19 
(holding  that  when  not  particular- 
ly specified  by  statute,  the  term 
"bushel,"  as-  used  in  our  tariti  laws 
with  reference  to  apples  and  the  like, 
refers  to  the  buahel  of  English  law 
and  custom  in  1776,  namely,  a 
heaped,  and  not  a  atruok,  Winchea- 
ter  bushel,  of  2,747.716  cubic  Inches). 

[a]  A  "bashel"  of  (mloas  held  to 
be  equivalent  to  fifty-seven  pounds. 
Hills  V.  U.-8.,  143  Fed.  695  [aft  161 
Fed.    476,    81    CCA    14]. 

9.  Lincoln  V.  U.  8.,  178  Fed.  699 
(holding  that  a  barrel  of  salted  fish 
consists  of  two  hundred  pounds  of 
marketable  flah,  with  twenty-eight 
pounds  extra  allowed  for  aalt.  acale 
and  dirt). 

10.  V.  8.  V.  Sprague,  4  (Tust  A. 
868;  U.  8.  V.  Palma,  4  Cuat  A.  140 
(foil  U.  8.  V.  Sprague,  4  (>iat  A. 
368]  (holding  olive  oil  in  five  gal- 
lon tins  to  be  dutiable  according  to 
actual  contents,  rather  than  accord- 
ing to  the  capacity  of  the  tins). 

11.  Frits  V.  U.  8.,  185  Fed.  916 
(holding,  aa  to  rugs  dutiable  "per 
square  foot"  that  the  aelvage  should 
be  Included  in  the  dutiable  measure- 
ment). 

18k  Uhlfelder  v.  V.  8.,  6  Cuat  A. 
S3  (holding  that,  in  applying  the 
provision  for  "one  hundred  leaves" 
of  metal  leaf,  each  leaf  should  be 
counted  as  one.  Irrespective  of  .the 
fact  that,  as  Imported,  they  are  com- 
posed  of   double   sheets). 

U.  Lorsoh  V.  U.  8.,  146  Fed.  379. 
76  CCA  651  (holding  that  the  pro- 
vision for  imitation  precious  atones 
exceeding  an  inch  "in  dimensions" 
means  stones  exceeding  an  inch  In 
more  than  one  dimension). 

14.  Downing  v.  U.  S.,  172  Fed. 
447  (holding  that  the  "cutting  sise" 
of  post  cards  Imported  In  a  folded, 
undetached  condition  should  be  as- 
certained by  measuring  each  card 
by  itself  rather  than  by  taking  the 
whole  aeries  aa  a  unit  of  measure- 
ment). 

16.  V.  8.  V.  Mayer,  175  Fed.  963, 
99  CCA  636  (relating  to  gloves  du- 
tiable according  to  "extreme  length 


when  Btretched  to  their  full  ex- 
tent," as  to  which  It  was  held  that 
where  a  alight  excess  over  the  stat- 
utory limit  was  accidental  and  did 
not  affect  the  value,  such  excess  waa 
negligible  and  should  be  disregard- 
ed). 

IS.  Park  V.  U.  8.,  84  Fed.  189 
(holding  that  fruit  Juice  containing 
no  alcohol  contained  "less"  than 
eighteen   per   cent   of   alcohol). 

17.  Vandegrift  v.  U.  8.,  3  Cust 
A.  176  (holding  that  wine  found  to 
contain  alcohol  perceptibly  in  ex- 
cess of  fourteen  per  cent  [fourteen 
and  eighteen  hundredths]  ahould  be 
classlfled  as  "containing  more  than 
fourteen   per  centum"  of  alcohol). 

18.  U.  8.  V.  Perkina,  66  Fed.  50, 
13  (XA  324  (holding  that  a  provi- 
sion for  duty  upon  the  "dry  weight" 
of  pulp  doea  not  mean  absolute  dry 
weight  immediately  after  desicca- 
tion in  a  kiln). 

U.  Fuld  v..  U.  8.,  188  Fed.  978 
(holding  that.  In  determining  the 
"thickneas"  of  lithographic  prints  of 
uneven  character  they  ahould  be 
classified  according  to  the  thicknesa 
of  the  substantial   portions). 

10.  Downing  v.  U.  S.,  109  Fed. 
886,  48  CCA  708  (holding  that  a  duty 
on  dyed  and  glased  cotton  yam 
varying  according  to  "number  per 
pound,"  "one-flfth  of  a  cent  per  num- 
ber per  pound  on  all  numbera  be- 
tween 16  and  30,"  ahould  be  as- 
sessed according  to  the  actual 
weight,  although,  when  dyed  or 
glased,  the  weight  was  increased  but 
the  number  waa  aacertained  accord- 
ing to   its  original  condition). 

ai.    U.  8.  V.  Gage.  I  C^ist  A.   439. 

aa.  Matter  of  Yarnell,  Treas. 
Dec.  16,637. 

[a]  BzroBsooa  inatho(L— 'A  finding 
as  to  weight  made  by  a  customs  ex- 
aminer may  be  rebutted  by  evidence 
of  error  In  hia  mode  of  ascertain- 
ment Sears  v.  U.  8.,  8  CMst.  A 
447. 

rb]  tmfainwBB  or  Ijijiiatloa.  The 
method  employed  by  ofllcers  of  the 
cuatoma  In  ascertaining  the  dutia- 
ble quantity  of  Imported  merchan- 
dise should  not  be  disturbed,  ex- 
cept upon  a  clear  showing  of  un- 
fairness or  of  injustice.  U.  8.  v. 
Zucca,    164    Fed.    172. 

as.  American  Sugar  Refining  Co. 
V.  U.  S^  3  Cust  A.  69. 

94.  digUo  V.  U.  S.,  91  Fed.  758 
(relating  to  olive  oil  in  tins,  the 
quantity  of  which  when  sold  here  Is 
reckoned  according  to  the  quarts  or 
gallons  of  the  various  slses,  with- 
out   regard    to    exact    measurement. 
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weigher  was  guilty  of  fraud,  his  return  may  be  set 
aside  by  the  collector  of  customs  and  the  <true 
weights  ascertained  from  the  accounts  of  merchants 
to  whom  the  goods  were  sold.'* 

[$  149]  4.  Tare  and  Draft— a.  In  OeneraL 
The  same  section  of  the  law  that  relates  to  the  al- 
lowance of  tare  on  imported  articles  expressly  pro- 
hibits allowance  for  draft,  and  it  is  enacted  that 
when  the  invoice  specifies  the  tare  on  imported  mer- 
chandise the  collector  may,  with  the  consent  of  the 
consignees,  estimate  tare  according  to  the  invoice; 
but  otherwise  aetuid  tare  shall  be  ascertained.'*  In 
determining  tare,  weights  taken  upon  government 
scales,  which  are  presumably  tested  periodically  in 
accordance  with  customs  regulations,  are  to  be  fol- 
lowed in  preference  to  weights  taken  on  unofficial 
scales  not  shown  to  be  correct."  The  proportion  of 
a  shipment  that  should  be  tested  to  determine  a 
practical  average  allowance  for  the  entire  lot  de- 
pends upon  the  character  of  the  property  imported 
as  to  uniformity  and  otherwise." 

[f  150]  b.  Impniities  and  Other  Eztraneona 
Hatter.  Impurities  ordinarily  found  in  an  article 
do  not  constitute  tare,  and  such  impurities  as  are 


and  which  is  returned  by  the  gauger 
according  to  the  quantity  of  the  va- 
rious sizes,  although  this  n\eaBure 
exceeds  the  true  measure  by  about 
one-thirty-second,  as  testtflid  by  the 
gauger,  and  about  one-twelfth,  as 
claimed  by  the  Importer,  the  court 
holding  that  the  oil  was  properly  as- 
sessed on  the  quantity  so  returned, 
in  the  absence  af  more  exact  testi- 
mony to  furnish  a  guide  for  rellqui- 
dation). 

28.  Vltelll  V.  U.  S.,  7  Cust.  A. 
243  (holding  that  fraud  vitiates 
whatever  it  touches,  and  that  a  li- 
quidation induced  by  fraud  la  no 
liquidation  and  a  fraudulent  weigh- 
ers' return  Is  no  weighers'  return). 
.  36.     Rev.  St.   t   2898. 

ta]  Drait  and  tare  (1)  In  a  com- 
mercial sense  have  a  separate  and 
distinct  meaning  and  application. 
The  former  Is  an  allowance  to  the 
merchant  when  the  duty  is  ascer- 
tained by  weight,  to  Insure  good 
weight  to  him.  Tare  Is  allowed  for 
the  outside  or  covering  of  the  ar- 
ticle Imported,  whether  It  be  box, 
barrel,  bag,  bale,  mat,  etc.  Napier 
V.  Barney,  17  F.  Cas.  No.  10,009,  6 
Blatchf.  191.  (2)  "Draft"  and 
"draught,"  as  used  in  the  statutes, 
do  not  mean  the  Impurities  con- 
tained In  the  imported  articles,  but 
mean  the  arbitrary  allowance  of  cer- 
tain deductions  In  handling  for 
shrinkage  or  for  variation  In  scales. 
U.  S.  V.  Falk,  204  U.  S.  143,  27  SCt 
191,  Bl  Li.  ed.  411;  Seeberger  v. 
Wright,  167  U.  S.-  ISS.  IB  SCt  68S. 
39    L.    ed.    S6S. 

[hi  Jnte  tU  TCp«B  used  In  bind- 
ing jute  in  bales  should  be  allowed 
toT.     Fachri  v.  Magone,  BJ  Fed.  789. 

37.  U.  S.  V.  Lozano,  S  Cust.  A. 
281. 

as.  Shallus  V.  V.  S.,  1  Cust.  A. 
316  (holding  that  the  examination 
of  ten  out  of  seven  hundred  and 
ninety-five,  and  of  five  out  of  four 
hundred  and  nine  hides,  to  deter- 
mine the  amount  of  tare,  constituted 
a   sufficient  test). 

ta]  Analoroiu  oaaaa.— (1)  The 
quantity  of  Imported  beer  in  casks 
is  not  sufficiently  shown  by  the  re- 
sults ascertained  by  bottling,  espe- 
cially where  out  of  nearly  two  hun- 
dred and  seventy-one  thousand  bot- 
tles only  thirty  or  forty  were  tested 
for  capacity.  Hollender  v.  V.  8..  4 
Cust.  A.  406.  (2)  The  test  of  eleven 
and  one-half  ounces  out  of  three 
hundred  and  seventy  thousand,  and 
of  eighteen  and  one-half  ounces  out 
of    four    hundred    and    ninety    thou- 


sand pounds  of  rice,  these  samples 
being  in  each  case  taken  from  a 
mixture  of  samples  from  about  forty 
bags,  'was  sufficient  to  show  with 
substantial  correctness  the  >  propor- 
tion of  broke*  rice  in  the  shipments. 
U.  S.  V.  Seattle  Brewing,  etc.,  Co., 
1  Cust.  A.  362.  (3)  Without  evi- 
dence of  experts  It  will  not  be  held 
that  a  test  of  eight  out  of  twenty 
thousand  sheepskins  is  insufficient 
to  show  the  amount  of  wool  thereon. 
U.  S.  v.  Thomas,  178  Fed.  602. 

as.  Seeberger  v.  Wright,  157  tJ.  8. 
183,  15  SCt  583,  39  L.  ed.  665;  Shal- 
lus V.  U.   S.,   1  Cust.   A.   316. 

[a]  Toralcn  matter  la  asts<— In 
ascertaining  the  dutiable  weight  of 
shelled  nuts  dutiable  by  the  pound, 
no  allowance  should  be  made  for 
impurities  in  importations  not  shown 
to  contain  abnormal  quantities  of 
foreign  matter,  nor  to  vary  from  the 
ordinary  wholesale  condition.  Spen- 
cer v.  U.  S.,  161  Fed.  1022,  82  CCA 
656. 

[bl  Unpnrltlas  la  raisins .  '  No  al- 
lowance as  for  tare  may  be  made 
for  twigs,  dirt,  and  other  Impurities 
In  raisins,  not  abnormal  in  quantity. 
Wood  v.   U.    S.,    4  Cust.   A.   228. 

[c]  Dregs  and  lees  la  ale. — No 
allowance  In  the  duty  per  gallon 
assessed  on  ale  should  be  made  for 
dregs  and  lees,  which,  while  not 
usable  ale,  are  not  a  foreign  impur- 
ity therein  and  are  really  a  part  of 
the  Importation.     U.  S.  v.  Cummlngs, 

3  Cust.    A.    291. 

[d]  Oarlio  tops./— In  ascertaining 
the  dutiable  weight  of  garlic  no  al- 
lowance may  be  made  for  the  tops. 
Vitelli  V.  U.   S.,   3   Cust.  A.  171. 

30.  Earnshaw  v.  Cadwalader,  147 
n.  8.  247,  12  SCt  851,  36  L.  ed.  «93; 
Spencer  v.  U.  S.,  143  Fed.  916  [aft 
161  Fed.  1022.  82  CCA  6561;  U.  S. 
V.  Reld,  120  Fed.  242,  66  CCA  538 
[certiorari  den  190  U.  S.  560,  23  SCt 
856,   47   L.  ed.   11841;  Wood  v.  U.   S., 

4  Cust.  A.  228:  vltelll  V.  U.  8.,  3 
Cust.  A.  171:  U.  S.  V.  Baker  Castor 
on  Co.,   2  Cust.  A.  338. 

[a]  Bale  sppUcd.— The  dutiable 
weight  of  beans,  peas,  and  mush- 
roonms  Includes  the  water  within  the 
tins.     Austin  v.  U.  S.,  5  Cust.  A.  167. 

[b]  nsh  la  tlas. — No  allowance 
may  be  made  for  the  liquid  in  tins 
containing  fish.  Rosensteln  v.  U.  S., 
4    Cust.    A.    401. 

[c]  Viae  ants.— The  dutiable 
weight  of  pine  nuts  imported  while 
attached  to  the  cone  Is  found  by  ex- 
cluding the  weight  of  the  cones.  U; 
S.  V.  Amendola,  5  Cust.  A.  616. 


not  commonly  present  in  the  merchandise  as  traded 
in  are  alone,  for  dutiable  purposes,  -the  subject  of 
allowance.'*  It  has  been  further  held  that,  in  order 
for  impurities  to  be  allowed  for  as  tare,  it  is  in- 
cumbent upon  the  importer  to  establish  that,  at  the 
time  the  tariff  act  was  passed,  such  impurities  were 
not  the  ordinary  impurities  usually  found  in  the 
merchandise  as  bought  and  sold  in  the  trade  of  the 
country,  and  that  it  was  the  general,  uniform,  and 
definite  custom  of  the  trade  not  to  regard  such  im- 
purities as  part  of  the  goods  and  to  make  allow- 
ance therefor."*  But  a  trade  custom  to  allow  a  cer- 
tain amount  for  salt,  scale,  and  dirt  found  in  bulk 
importations  of  salted  fish  should  be  recognized  in 
the  assessment  of  duty.'^ 

li  151]  6.  Shortage  or  Nonimportation— a.  In 
GeneraL  It  is  the  general  rule  that  customs  reve- 
nue may  be  collected  only  ilpon  the  quantity  of  the 
taxable  subject  matter  which  is  actually  imported 
and  received  by  the  importer,  so  as  to  come  into 
the  consumption  of  the  country.**  Duties  are  not 
(o  be  estimated  upon  goods  which  never  arrived  in 
port,  merely  because  they  are  included  in  the  in- 
voice,'* regardless  of  whether  the  shortage  is  due 

[d]    Aotoal    oapaoity   of   ooBtala» 


svs.— In  applying  the  tariff  provi- 
sion for  fish  in  tins  "containing"  va- 
rious quantities,  the  actual  capacity 
of  the  tins  should  be  considered 
rather  than  the  quantity  of  fish 
found  in  them.  Gandolfl  v.  U.  S., 
152  Fed.   656. 

SI.  Lincoln  v.  U.  8.,  178  F^d. 
699. 

Sa.  U.  8.  V.  Falk,  204  U.  S.  143. 
27  SCt  191,  51  L.  ed.  411;  Reisa  v. 
Magone,  89  Fed.  105;  Balfour  v. 
Sullivan.  17  Fed.  231.  8  Sawy.  648; 
U.  8.  V.  Nash.  27  F.  Cas.  No.  15,866. 
4  Cliff.  107.  . 

[a]  Soss  oa  TOjag*»— "The  gen- 
eral principle  applicable  to  such  case 
would  seem  to  be,  that  revenue 
should  be  collected  only  from  the 
quantity  or  weight  which  arrives 
here.  That  is,  what  is  imported, 
for  nothing  Is  Imported  till  it  comes 
within  the  limits  of  a  port.  .  .  .  By 
express  provision  in  all  our  revenue 
laws,  duties  are  imposed  only  on 
imports  from  foreign  countries:  or 
the  importation  from  them,  or  what 
is  imported.  ...  As  to  imports,  they 
therefore  can  cover  nothing  which 
is  not  actually  brought  Into  our  lim- 
its. That  Is  the  whole  amount 
which  Is  entered  at  the  custom- 
house. .  .  .  The  collection  of  reve- 
nue on  an  article  not  existing,  and 
never  coming  into  the  country,  would 
be  an  anonjaly,  a  mere  fiction  of  law, 
and  is  not  to  be  countenanced  where 
not  expressed  In  acts,  of  Congress, 
nor  required  to  enforce  Just  rights." 
Marriott  v.  Brune,  9  How.  (U.  S.) 
619,    13    L.    ed.    282. 

83.  American  Sugar  Refining  Co. 
V.  U.  S.,  181  U.  S.  610,  21  SCt  830. 
45  L.  ed.  1024;  Earnshaw  v.  (Tadwa- 
lader,  145  U.  S.  247.  12  SCt  851,  36 
L.  ed.  693;  U.  8.  v.  Phelps,  107  U.  S. 
320,  2  SCt  889,  27  L.  ed.  506;  tAW- 
rence  v.  Caswell,  18  How.  (U.  S.) 
488,  14  L.  ed.  236;  U.  8.  v.  South- 
mayd,  9  How.  (U.  S.)  637,  13  L.  ed. 
290;  Marriott  v.  Brune,  9  How.  (U. 
S.)  619,  13  L.  ed.  282:  U.  S.  v.  Park, 
77  Fed.  608;  Shaw  v.  Dlx.  72  Fed. 
166  [dlst  V.  S.  V.  Bache,  69  .Fed. 
762,  8  CCA  2681;  Weaver  v.  Salton- 
stall,  38  Fed.  493;  Balfour  v.  Sulli- 
van, 17  Fed.  231,  8  Sawy.  648;  Aus- 
tin V.  Peaslee,  2  F.  Cas.  No.  666; 
Schuehardt  v.  Lawrence,  21  F.  Cas. 
No.  12,484,  3  Blatchf.  397;  U.  8.  v. 
Choteau,  25  F.  C^as.  No.  14,793;  V.  S. 
V.  Nash,  27  F.  Cas.  No.  16,86«,  4 
Cniff.  107;  U.  8.  ▼,  Six  Hundred  and 
Sixty-One  Bales  of  Tobacco,  27  F. 
Cas.   No.   16,297;  Wight  v.  Curtis.   29 
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to  theft,'*  evaporation,"  destmction,  or  Other  loss 
on  the  voyage,*"  or  to  short  shipment.*^  .  Any  regu- 
lation of  the  treasury  department  to  the  contrary  is 
void  ;'*  and  if  there  is  any  jiower  in  congress  to  levy 
duties  on  goods  which  have  been  destroyed  before 
their  arrival  within  the  jurisdiction  of  the  United 
States,  the  intention  to  exercise  that  power  must  be 
dearly  and  unmistakably  expressed.**  The  rule  of 
allowance  for  merchandise  as  not  imported  applies 
to  material  which,  although  arriving  within  the  lim- 
its of  an  American  port,  has  so  decayed,  or  is  other- 
wise so  injured,*"  as  to  be  worthless,  in  which  event 
duty  is  assessable  only  upon  the  merchantable  por- 
tions of  the  conBignment.*^  Claims  for  shortage 
must  be  clearly  made  out,  and  all  possible  avenues 
of  loss  must  be  excluded.*'  Where  a  weigher's  re- 
turn shows  less  merchandise  to  have  been  imported 
than  is  called  for  by  the  invoice  and  entry,  the  dif- 
ference may  be  allowed  for  as  a  shortage  or  non- 
importation ;**  and  it  is  expressly  provided  by  stat- 
ute that  a  deficiency  in  any  package  found  by  the 
appraiser  shall  be  allowed  for  in  thie  assessment  of 
duty.** 

[i  152]  b.  Leakage  and  Outage.  Merchandise 
lost  by  leakage  prior  to  importation  is  ordinarily 
subject  to  the  rule  of  allowance  as  for  nonimporta- 
tion, the  same  as  with  merchandise  lost  in  any  other 
manner;**  but  as  to  wines  and  various  distilled  liq- 
uors, congress  has  provided  that  there  shall  be  no 

worthless);     Stone 


P.  Ca».  No.  17,628;  U.  S.  v.  Cum- 
mlngv,  3  Cuqt.  A.  291;  V.  B.  ▼.  Ha- 
blcbt.  1  Cust.  A.  53;  Tyack  v.  Brum- 
hjy,   1  Barb.  Ch.    (N.  T.)    619. 

[a]  Bwdi  of  a  bond  given  for 
the  return  of  goods  not  examined 
by  customs  officials  does  not  affect 
the  right  of  the  Importer  to  an  al- 
lowance for  damaged  merchandise. 
Hablcht  V.  U.  S.,  171  Fed.  441:  U.  S. 
V.  Sfaallua,  2  Cust.  A.  332  (reviewing 
authorities). 

34.  U.  S.  V.  Vignler,  8  Cust.  A. 
120. 

35.  Austin  V.  Peaslee,  2  P.  Cas. 
No.  6C6;  U.  S.  v.  Shallus.  2  Cust  A. 
332. 

30.  Balfour  v.  Sullivan,  17  Fed. 
231,  8  Sawy.  348;  U.  S.  v.  Nash,  37 
P.  Cas.  No.  16,86«,  4  Cliff.  107;  U.  S. 
v.    Shallus,    2   Cust.   A.    832. 

[a]  VlMii  loss  of  walglit  Ooea 
not  diminish  the  vabM  of  an  Impor- 
tation so  that  the  quantity  received 
in  port  is  worth  as  much  as  the 
original  quantity  shipped  and  ez  ne- 
cessitate of  a  better  grade  or  qual- 
ity, the  importer  must  pay  the  duty 
prescribed  for  that  grade  of  mer- 
chandise  which  arrives  at  the  port, 
and  not  necessarily  the  grade  or 
quality  at  the  time  the  merchandise 
was  purchased  abroad.  American 
Sugar  Reflnlng  Co.  v.  U.  S.,  181  U. 
8.  610,  21  set  830,  45  L.  ed.  1024; 
RelsB  V.  Magone,   39   Ped.   106. 

37.     Cust.    Reg.     (1915)    arts    607- 


614;    U.   S.   V.   Parli,  77   Ped.   608;   U>  tlon  of  lemons  was  not  entered  un- 


8.  V.   Bush,   4  Cust.   A.  51 ». 

[a]  A  oonstarvalllBr  duty  levied 
to  offset  the  bounty  granted  by  the 
country  of  production  should,  when 
based  on  weight,  be  calculated  on  the 
weight  that  arrived  rather  than  on 
that  shipped.  U.  S.  v.  Franklin 
Sugar   Refining  Co.,    2    Cust.    A.    116. 

38.  Balfour  T.  Sullivan,  17  Fed. 
231,  8  Sawy.  648;  Lauricella  v.  U.  S., 
4   Caet.    A.    252. 

39.  Marriott  v.  Brune,  9  How.  (V. 
8.)  619,  13  L.  ed.  282;  U.  3.  v.  Pas- 
tene,  3  Cust  A.  164. 

Mh  Hablcht  v.  U.  S.,  171  Fed.  441 
[atr  1  (hist.  A.  63];  U.  S.  v.  Fastens, 
3  Cust.  A.  164  (relating  to  macaroni 
so  injured  by  moisture  and  mold 
while  in  transit  as  to  be  valueless). 

41.  Lawder  v.  Stone,  187  U.  S. 
281,  23  set  79,  47  L.  ed.  178  (re- 
lating to  pineapples  .  in  bulk,  of 
which   leas   tlian  ten  per   cent  was 


Fed.  486.  74  C(IA  506. 
4S.    U.    8.   V.   PentQn,   6   Cust   A. 

173.  / 

[a}    Woof  of  dlaooverr  of  «hort- 

>n  by  an  unofllclal  examination, 
after  packages  have  been  discharged 
from  customs  custody,  is  not  of  it- 
self sufficient  to  support  a  claim  of 
nonimportation.  U.  3.  v.  Brown,  2 
Cust.  A.  189.  But  compare  U.  S.  v. 
Courtln,  163  Ped.  694  (relating  to 
fruit  wholly  condemned  by  local 
hewtb  authorities  because  portions 
of  each  jtackage  were  found  to  be 
decayed,  on  an  Inspection  made  after 
release  from  customs  custody); 
U.  8.  V.  Zlto,  3  Chist  A.  209  (where 
In  some  Instances  examination  of 
fruit  was  not  made  until  ten  days 
after  Importation) ;  U.  S.  v.  Shallus, 
2  Cust.  A.  332  (where  there  was  con- 
siderable delay  after  importation  in 
examining  the  fruit). 

[b]  xnanfllolest  evld«iio*. —  (1) 
Evidence  as  to  the  amount  of  decay 
4n  Imported  rotten  fruit  consisted 
merely  of  proof  as  to  the  percent- 
age of  decay  in  five  per  cent  of  the 
packages  Imported.  It  was  held 
that,  as  the  exact  facts  relative  to 
the  entire  Importation  could  have 
been  ascertained,  the  evidence  as  to 
the  packages  examined  should  not 
be  extended  to  the  packages  not  ex- 
amined. Denunzio  Fruit  Co.  v.  U. 
S.,    164    Fed.    909.     (2)    An    ImporU' 


allowance  for  breakage,  leakage,  or  damage.** 
While  the  courts  have  held  this  provision  to  be  a 
valid  exercise  of  legislative  authority,  it  is  never- 
theless strictly  construed,*''  and  does  not  apply  to 
merchandise  not  clearly  within  its  terms,**  although 
it  has  been  held  that  the  provision  in  a  reciprocal 
commercial  agreement  suspending  the  imposition  of 
duty  on  wines  in  favor  of  a  lower  rate  than  the  one 
then  in  force  did  not  supersede  the  prohibition  of 
allowance  for  leakage  of  i^ines.**  No  allowance  may 
be  made  for  ordinary  leakage  or  deterioration  oc- 
curring while  merchandise  is  undergoing  appraise- 
ment.*" 

Outage.  Oujiage  is  defined  as  the  difference  be- 
tween the  capacity  of  a  cask  or  bottle  and  the  quan- 
tity of  wine  or  liquor  which  is  usually  placed  in  it 
according  to  the  custom  of  the  trade,  a  certain 
vacancy  being  allowed  for  the  expansion  of  the  con- 
tents.*^ Allowance  for  normal  outage  from  the 
capacity  shown  by  the  ganger's  return  or  the  in- 
voice quantity  should  be  made,  according  to  the  cir- 
cumstances.*' 

[$  163]  c  Decay  of  Fmit  and  Other  Perishable 
Articles.  The  act  of  1909,  followed  by  the  act  of 
1913,  forbade  allowance  for  shortage  or  nonimpor- 
tation caused  by  'decay,  destmction,  or  injury  to 
fruit  or  other  perishable  articles,  except  under  mgu- 
lations  of  the  secretary  of  the  treasury;*'  but  prior 
to  that  time  such  articles  had  been  subject  to  the 
Shallus,    148' 


til  six  days  after  arrival,  and  was 
not  examined  until  they  had  lain 
on  the  dock  for  a  week.  It  was  held 
that,  as  much  loss  probably  occurred 
by  rotting  during  that  period,  the 
loss  discovered  at  such  examination 
was  not  a  sufUclent  basis  for  deter- 
mining the  condition  of  the  fruit  at 
the  time  of  Importation.  G.  Cuccio 
Di  Q.  V.  U.  S..  172  Fed.   804. 

43.  U.  8.  V.  Bush,  4  Cust  A.  519, 
6   (Dust   A.   127. 

44.  Rev.  St.  I  2921:  Cuccio  v.  V. 
S.,  2  Cust.  A.  386;  U.  rf.  v.  Shallus,  2 
Cust.    A.    332. 

[a]  BnlBelsnoT  of  •vManoa^— A 
report  by  the  assistant  appraiser 
that,  upon  examination  of  certain 
imported  merchandise,  he  found  a 
deficiency  In  the  quantity  called  for 
■by  the  Invoice  is  sufficient  on  which 
to  base  an  allowance  for  such  de- 
ficiency In  estimating  the  duties.    U. 


8.  y.  Park,  77  Ped.  608, 

45.  Peacofck  v.  U.  3.,  2  Cust.  A. 
306;  In  re  Qonsalves,  2  Hawaii  Fed. 
864. 

46.  Act  Oct.  3,  1913  (38  St  at  U 
136  c  16   I   1  par  244). 

47.  TJ.  S.  V.  Shaw,  144  Ped.  329, 
76  CCA  291  [certiorari  den  203  U.  8. 
591,  27  set  779,  61  L.  ed.  331];  S.  Ban 
Co.  V.  U.  S.,  6  Cust.  A.  880  (holding 
rice,  wine,  or  sake  to  be  within  the 
prohibition  regarding  wines) ;  Furu- 
ya  V.  U.  S.,  2  Cust  A.  871;  Cataldi 
Aurola  V.  U.  S.,  2  Cust  A.  340  (re- 
viewing   authorities). 

[a]  VoRoer  statat*^— tAwrence 
V.  Caswell,  13  How.  (U.  S.)  488,  14 
U  ed.  235. 

IS.  U.  S.  V.  VIgnler,  8  Cust  A. 
120;  CaUldl  Aurola  v.  U.  8.,  2  C^st 
A.   340. 

[a]     PartloQlar   anhjeot    matter.— 

(1)  Vermuth  Is  not  a  "wine,"  "cor- 
dial," or  "liqueur,"  within  the  mean- 
ing of  the  leakage  clause.  U.  8.  V. 
Wile,    178    Fed.     269,-   101    CJCA    674. 

(2)  Beer  Is  not  a  liquor.  Hollender 
V.  Magone,  149  U.  S.  686,  13  SCt  932, 
37  L.  ed.  860.  (3)  Sake  is  not  a 
wine.  Peacock  v.  U.  S.,  2  Cust.  A. 
305. 

49.  Shaw  V.  U.  8.,  158  Fed.  648 
[app  dlsm  212  U.  S.  559  mem,  29 
SCt  687  mem,  63'  L.  ed.  662  mem]. 

60.  Belcher  v.  Linn,  24  How.  (U. 
S.)  608,  16  L.  ed.  764.  See  also 
Thomas  v.  U.  S.,  4  Cust.  A.  61 
(holding  that  no  allowance  in  duty 
may  be  made  for  goods  lost  over- 
board   after.  Importation). 

[a]  AUowaao*  for  Isakag*  In  • 
bonded  warahoiue  rests  upon  the  ex- 
press provisions  of  the  statutes,  and 
when  not  provided  for  therein  may 
not  be  made,  however  strong  the 
equity  may  be.  Louisville  Public 
Warehouse  Co.  v.  Collector  of  Cus- 
toms,   4»    Fed.    561,    1    CCA    371.  ' 

81.  Matter  of  La  Montague, 
Treas.  Dec.  26086  (stating  that  such 
practice  among  merchants  Is  well 
known.  Is  a  matter  of  common 
knowledge,  and  is  recognized  by  cus- 
toms  practice). 

80.     Cust.    Reg.    (1915)    art   614. 

[a]  Bsor  ontag*.— The  outage  of 
Wurzburger  and  Pllsener  beer  was 
fixed  at  two  per  cent.  U.  S.  V.  Lu- 
chow,  7  Cust  A.  301. 

83.  Act  Aug.  6.  1909  (36  St.  at  L. 
102  G   6    {   28   subs   22);    Act   Oct.   3, 
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same  rale  as  other  merchandise,  and  if  imported  in 
a  decayed  condition  were  subjected  to  duty  only 
ufton  the  sound  portions.^*  Under  the  present  law, 
however,  allowance  for  fruit  and  perishable  articles 
must  be  claimed  by  the  importer  in  accordance  witb 
the  provisions  of  the  statute."  The  provision  that 
proof  must  be  filed  within  ten  days  after  landing  is 
mandatory,*'  and  does  not  permit  the  filing  of  evi- 
dence after  that  period.*'  Strict  adherence  to  the 
modes  of  procedure  outlined  in  the  law  and  the 
customs  regulations  is  necessary.** 

[i  154]  6.  Oondenmatlon.  While  the  theoiy  of 
allowance  as  for  shortage  was  formerly  extended  by 
the  courts  so  as  to  apply  to  fruit  condemned  by 
local  health  authorities,  even  though  portions  of  the 
eondemned  packages  were  sound,**  this  subject  is 
now  governed  by  express  statutory  regulation  which 
permits  allowance  in  the  duty  on  imported  fruit  and 
perishable  goods  condemned  by  health  officers  within 
ten  days  after  landing;**  and  it  is  held  that  the 
statute  furnishes  a  complete  code  of  necessary  re- 
quirements and  procedure,  which  may  not  be  altered 
by  the  secretaxy  of  the  treasury.*^ 

[i  155]  7.  Daiuge— a.  In  OeMraL  Former 
statutes  provided  for  allowance  for  damage  prior  to 
importation;*^  but  the  many  claims  for  damages  so 
presented  and  the  continuous  efforts  made  for  the 
abatement  of  duties  induced  a  radical  change,  and  in 
lieu  of  such  allowances  it  was  provided  that  an  im- 
porter, if  .the  portion  of  his  ■  goods  damaged 
amounted  to  ten  per 'cent  or  more  of  the  invoice 
value,  might,  by  abandoning  such  portion  to  the 
government,  thereby  escape  the  duty  otherwise  lev- 
'  iable  upon  the  same.**  But  where  merchandise  has 
been  damaged  on  the  voyage  of  importation  so  that 
fwrtions  become  valueless,  it  is  held  that  allowance 
may  be  made  on  the  theoiy  of  nonimportation  rather 
than  of  damage,  so  that  in  such  cases  the  ten  per 

1918  (38  St.  at  L.  190  c  1«  I  3  par 
10). 

M  Tba  •xpraaatoa  "truit  or  othf 
•r  pMlalutlile  artlolMi"  does  not  im- 
ply fruit  of  a  perishable  kind. 
Houlder  v.   n.   S.,   4   Cuat.   A.   247. 

[b1  Votatoaa  u«  p«rl>h»M».^ 
BhalluB   V.    U.   a.,   5   Cust.   A.   73. 

[c]  Wis*  la  not  of  the  class  of 
merchandise  covered  by  said  provi- 
sions. U.  S.  V.  Bush,  4  Cust.  A.  B19, 
5    Cust.    A.    127. 

64.  Lawder  v.  Stone,  187  U.  S. 
281,  23  set  79.  47  L.  ed.  178  (crushed 
pineapples  in  bulk);  U.  S.  v.  VlUarl, 
160  Fed.  77,  87  CCA  233;  Courtln  v. 
U.  S.,  148  Fed.  661;  Stone  v.  Shallus, 
143  Fed.  486,  74  CCA  606  (oranges  In 
packages);  Scattergood  v.  Tutton,  2 
Fed.   28. 

55.  Houlder  v.  XT.  S.,  4  C^st  A. 
247. 

86.     Shallus  V.  U.  S.,  6  Cust.  A.  73. 

[al  nila  statnts  la  a  ml*  of  Ilm- 
ttatlOB  (1)  and  not  of  evidence.  U. 
S.  v.  Ztto,  3  Cust.  A.  209.  (2)  It 
furnishes  a  rule  of  statutory  evi- 
dence similar  to  that  of  Rev.  St.  i 
2921.  Laurlcella  v.  U.  S.,  4  Cust  A. 
263. 

[b]  "Tjandlng,"  In  case  of  mer- 
chandise entered  at  one  port  for  im- 
mediate transportation  to  another 
port,  refers  to  the  latter  port.  U. 
8.  V.  Harris,  4  Cust.  A.  116. 

m.  Vandegrift  v.  U.  S.,  3  Cust.  A. 
198. 

S8.  Harris  v.  U.  S.,  6  Ciiat.  A.  420; 
tiaurlcella  v.  U.  8.,  4  Cust.  A.  263. 

[a]  Vrsmatan  pxoof. — Where  the 
statute  prescribes  that  a  claim  for 
allowance  of  duty  on  condemned 
fruit  shall  be  made  within  twenty- 
four  hours  "after  such  condemna- 
tion," a  claim  filed  prior  to  con- 
demnation Is  Insufficient.     Steiner  v. 


U.  S.,  4  <^lBt.  A.  24. 

[b]  raJlni*  of  th*  appxMlMr  to 

reirart  the  amount  of  decay  within 
the  time  prescribed  by  the  regula- 
tions does  not  relieve  the  Importer 
from  the  duty  of  doing  so.  Harris 
V.   U.   8..    6  Cust.   A.    420. 

[c]  AUoWano*  for  aonlmparkatloa 
of  gmpMl  due  to  decay  Is  not  pre- 
vented by  the  provision  making 
grapes  dutiable  according  to  the  ca- 
pacity of  the  package  of  importa- 
tion, and  the  allowance  to  which  im- 
porters are  entitled  Is  not  to  be 
computed  upon  the  percentage  which 
the  decayed  grapes  bear  to  the  en- 
tire quantity  of  grapes  In  the  con- 
tainer, but  to  the  percentage  which 
such  decayed  part  bears  to  the  cu- 
bical capacity  of  the  container.  Har- 
ris  V.   U.   S.,    4   Cust.   A.    266. 

8*.     U.  S.  V.  Courtln,  153  Fed.  694. 

aO.  Act  Oct.  3,  1913  (38  St.  at  L. 
190  c  16  (  3  par  X>. 

61.  Laurlcella  v.  V.  S.,  4  Cuat.  A. 
263. 

ea.     Rev.    St.    li    2927,    2948. 

63.  26  St.  at  L.  140  c  407  I  23; 
30  St.  at  L.  417  c  341.  Act  Oct  3, 
1913  (38  St  at  L.  190  c  16  |  3  par 
X).  -  .        K— 

AtaaAoaauat  see  Infra  |  166. 

64.  Lawder  v.  Stone,  187  U.  S. 
281.  23  set  79,  47  L.  ed.  178;  Stone 
v.  Shallus,  143  Fed.  486,  74  CCA  606; 
IT.  S.  v.  Pastene.  3  Cust.  A.  164 
(holding  that  the  case  Is  not  one  of 
"damage"  within  the  meaning  of  the 
statute);  U.  S.  v.  Habicht  1  Cust 
A.   S3. 

[a]  OOBStnwtloa  of  aot. — This 
section  evidently  contemplates  a 
case  where  there  remains  something 
to  be  abandoned.  In  tber  sense  of  be- 
ing Impaired  in  value,  and  it  la  not 
applicable  to  a  case  where  the  spe- 


cent  limitation  does  not  apply.** 

[%  156]  b.  Abaodopmeiift.  The  statute  ref- 
lating the  subject  of  abandonment  has  repealed  the 
former  provision  limiting  abandonment  to  merchan- 
dise actually  damaged  prior  to  importation,  and  it 
is  now  permissible  to  abandon  not  less  than  ten  pes 
cent  of  the  total  value  or  quantity  of  the  invoice 
and  thus  obtain  relief  from  payment  of  duties  on  the 
portion  abandoned.**  It  is  prescribed  that  this  right 
of  abandonment  may  be  exercised  whether  the  mer- 
chandise has  been  damaged  or  not,  and  whether  it 
has  any  commercial  value.**  It  is  necessary,  how- 
ever, that  abandoned  merchandise  shall  be  deliver- 
able to  the  customs  officers,  and  therefore  merchan- 
dise lost  irrecoverably  over  the  side  of  the  vessel 
of  importation  may  not  be  abandoned.*^  Qoods 
seized  for  violation  of  law  cannot  be  abandoned  by 
the  importer  in  order  to  obtain  relief  from  payment 
of  duty.** 

[i  157]  8.  MoiBtnre  and  Evaporation.  AIIow- 
auce  may  be  made  for  increased  weight  of  merchan- 
dise due  to  unusual  absorption  of  water  or  mois- 
ture;** but  the  rule  is  otherwise  as  to  ordinary  ab- 
sorption of  moisture'  by  merchandise  that  has  not 
been  exposed  to,  or  injured  by,  sea  water,  which  it 
is  held  must  pay  duty  on  the  actual  weight  at  the 
time  of  arrival.'"  Evaporation  of  moisture  in  mer- 
chandise dutiable  by  weight,  while  in  bonded  ware- 
house, does  not  entitle  the  importer  to  a  reduction 
of  duty  on  account  of  the  lessened  weight,'^  but  suoh 
a  shrinkage  in  weight  is  not  covered  by  the  statutory 
provision"  prohibiting  abatement  of  duties  for  in- 
jury, damage,  deterioration,  loss,  or  damage  sus- 
tained by  merchandise  while  in  warehouse.'*  Where 
by  reason  of  evaporation  merchandise  subject  to  an 
ad  valorem  rate  of  duty  has  decreased  in  weight 
and  the  value  has  correspondingly  increased,  the  ap- 
praiser should  add  to  the  unit  value  sufficient  to 

clfled  Items  of  the  Invoice  have  been 
so  entirely  destroyed  that  they  canw 
not  be  counted  and  are  entirely 
valueless.  Shaw  v.  Dlx,  72  Fed.  166 
[dlst  U.  S.  v.  Bache,  69  Fed.  762,  8 
CCA  268]. 

ahortars  or  aoalaiportatloa  see 
supra    SS    161-163. 

68w  Act  Oct  8,  1913  (38  St  at  L. 
190  c  16  {  3  par  X). 

66.  Habicht  V.  U.  8.,  171  Fed.  441 
(holding  that  where  portions  of  an 
importation  were  so  damaged  by  sea 
water  as  to  be  entirely  valueless, 
nothing  was  left  to  abandon). 

67.  Thomas  V.  U.  8.,  4  Cust  A. 
61. 

68.  n.  8.  V.  One  Case  Paintings, 
etc..    99    Fed.    426,   39   CCA    686. 

66.  (^ist  Reg.  (1916)  arts  605, 
606. 

[a]  Ooa^Uaao*  with  onMoaia  fg- 
alatloaa  is  not  an  Indispensable  re- 
quirement to  the  establishment  of 
the  fact  and  extent  of  absorption  of 
sea  water,  in  proceedings  before  the 


board  of  general  appraisers  to  obtain 
allowance  for  the  excessive  weight 
Matter  of   Meyer,    Treas.   Dec.    26663. 

70b  IT.  S.  V.  Perkins,  66  Fed.  60, 
13  CCA  324  (relating  to  wood  pulp); 
U.  S.  V.  Choteau,  26  Fed.  Cas.  No. 
14,793  (relating  to  wool). 

71.  U.  8.  V.  Falk,  204  U.  S.  143, 
27  set  191,   61  L    ed.   411. 

78.     Rev.   St    i   2983. 

73.  American  Cigar  (^.  v.  IT.  S.. 
146  Fed.  484,  77  CCA  40  [rev  on 
other  grounds  204  U.  S.  143,  27  SCt 
191,  61  L.  ed.  411]  (holding  that  the 
loss  contemplated  by  law  is  actual  re- 
duction In  value  or  quantity  of  the 
merchandise). 

[a]  AUowaaoa  parely  MtrntaUtrr^— 
Allowances  for  losses  by  evaporation 
rest  upon  the  express  provisions  of 


ForlatMT  oaMS,  d«T«lopim»Bts  and  ohaafoa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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make  the  market  value  of  the  merchandise  in  the 
condition  in  which  imported.'* 

[f  158]  9.  GkMdB  in  Ezcen.  If  on  examina- 
tion of  imported  merchandise  the  appraiser  shall 
find  any  article  not  specified  in  the  invoice,  bat 
shall  be  satisfied  that  no  fraudulent  intent  existed, 
the  value  of  such  excess  goods  shall  be  added  to  the 
entry  and  duties  paid  accordingly.'* 

[i  159]  10.  LoB8  after  ImporUtion.  While  in 
general  destruction  or  loss  of  goods  after  importa^ 
tion  does  not  absolve  the  importer  from  liability  for 
duty  thereon,"  so  that  goods  lost  irrecoverably  over- 
board from  the  side  of  the  vessel  are  'nevertheless 
dutiable,^'  the  law  permits  the  refund  of  duty  on 
goods  destroyed  by  accidental  fire  or  other  casualty 
while  in  bond  or  under  customs  custody."  The 
statute  makes  the  decision  of  the  secretary  of  the 
treasury  final  iu  sneh  matter,  and  it  may  not  be 
reviewed  by  the  courts."  Destruction  after  delivery 
to  the  importer  is  not  within  the  statute." 

[i  160]  r.  DutUbl*  Valoe— 1.  In  CkneraL 
The  value  found  by  the  appraiser,  which  covers  only 
the  per  se  value  of  g^ods  in  the  foreign  market,*^ 
is  not  necessarily  the  value  on  the  basis  of  which 
dnty  is  assessed  by  the  collector  upon  liquidation 
of  the  entry.  To  the  appraised  value  the  collector 
is  required  to  add  for  duty  purposes  all  dutiable 
costs  and  charges,  including  the  value  of  coverings 
or  containers.'^  It  may  become  neeesaary  on  liqui- 
dation for  the  collector  to  construe  the  invoice  and 
the  appraiser's  return  of  value,"'  but  the  collector 
nay  not  arbitrarily  include  ah  invoice  charge  in 
the  dutiable  value  without  inquiry  or  evidence  to 
justify  such  action." 

[i  161]  2.  ABsessment  on  Iiws  Than  Untared 
Value.  The  statute  requires  that  duty  shall  not  be 
assessed  upon  less  than  the  entered  value,'"  and  this 


rule  is  applicable  to'  dutiable  costs  and  charge  as 
well  as  to  the  merchandise  itself.**  But  in  order 
to  relieve  the  importer  from  the  hardship  and  injus- 
tice that  frequently  arise  through  error  or  uncer- 
tainty, certain  exceptions  to  this  rule  have  been  in- 
corporated into  the  law,  permitting  assessment  on 
less  than  the  entered  value  where  there  has  been 
manifest  clerical  error,*',  and  also  in  certain  in- 
stances where  the  importer  has  at  the  time  of  entry 
certified  that  the  entered  value  is  higher  than  the 
foreign  market  value.  If  under  the  latter  circum- 
stances the  importer's  contention  as  to  market  value 
is  sustained  and  the  secretary  of  the  treasury  is 
satisfied  as  to  the  good  faith  and  due  diligence  of 
the  importer  in  the  matter,  duty  njay  then  be  as- 
sessed upon  the  value  contended  for  by  the  impor- 
ter;** but  where  the  importer  fails  to  comply  with 
the  statutory  conditions  duty  will  be  assessable  on 
the  entered  value.**  As  a  further  exception  to  the 
rule  fixing  entered  value  as  a  minimum  for  duty  pur- 
poses, it  has  been  held  that  where  the  value  stated 
on  entry  was  given  under  duress  it  is  not  binding 
upon  the  importer,  and  that  where  a  nondutiable 
item  had  under  duress  been  included. in  the  entered 
value  it  should  not  be  included  in  the  dutiable 
value." 

[$  162]  8.  Aasesament  on  Lew  Than  Appraised 
Vune.  where  the  appraisement  (including  reap- 
praisement)  is  invalid  the  value  found  thereby  is 
not  binding  upon  either  the>govemn]fent  or  the  im- 
porter;*^ but  if  the  original  appraisement  was  cor- 
rect it  is  immaterial  that  a  reappraisement  of  the 
same  merchandise  was  invalid,  where  the  value 
found  was  the  same  in  each  proceeding,  because  in 
such  event  the  original  appraised  value  would  be 
taken  as  the  dutiable  value.'*  Where  an  appraise- 
ment is  invalid  duty  should  be  liquidated  on  the  in- 


ths  statute,  however  -strontr  the 
equity  may  be.  Louisville  Public 
WarehouBe  Co.  v.  Collector  of  Cub- 
toms,  49  Fed.  661,  1  CCA  S71. 

T4.  American  Suirar  Reflnlngr  Co. 
T.  U.  S..  181  U.  8.  610.  21  set  830, 
ti  L.  ed.  1024  (relating  to  irreen 
ngara  which  dried  out  on  the  voyaere 
of  importation);  Oust.  Reg.  (1915) 
art  575;  Hatter  of  Sands,  Treas.  Deo. 
26956. 

75.  Rav.  St.  i  2901. 

[a]  eooda  of  forelCB'  numafBetiix* 
innocently  entered  as  covered  by  an 
invoice  of  American  goods  of  much 
less  value  should  be  treated  aa  goods 
in  excess.  Downing  v.  U.  S.,  2  Cust. 
A.  278. 

[b]  Motnz*  fnmaav— As  to  framed 
paintings  invoiced  as  "paintings"  it  is 
not  necessary  to  add  the  value  of  the 
frames  to  the  entry,  where  the  in- 
voice value  Is  sufflcient  to  Include 
the  frames.  U.  S.  v.  Hensel,  158  Fed. 
645. 

[c]  x«r*  SaOwn  to  ajraoUy^— The 
fact  that  three  lace  dresses  In  a  pack- 
age by  themselves  were  found  in  a 
case  of  laces  and  embroideries,  but 
were  not  mentioned  in  the  invoice 
does  not  by  itself  warrant  the  Inflic- 
tion of  the  penalties  provided  in  Cus- 
toms Administrative  Act  Jiine  10, 
1890  [26  St  at  L.  130  c  407  {  9]  for 
entering  merchandise  by  means  of  a 
false  or  fraudulent  invoice.  Lace 
Bouse  V.  U.  S.,  141  Fed.  869,  73  CCA 
103. 

76.  Thomas  v.  V.  S.,  4  Oust.  A. 
(1;  Wolfe  ▼.  Howard  Ins.  Co.,  3 
N.  T.  Super.  124   [aft  7  N.  T.  683]. 

77.  Thomas  v.  U.  S.,  4  Cust.  A.  61. 

78.  Rev.  St.  i  2984,  amended  by 
Act  Febp.  27,  1877  (19  St.  at  L. 
247  c  69  }  1);  U.  8.  v.  Shallus,  2 
Cast.  A.    882. 

[a]  BalTM*  ot  goods  while  in  cus- 
tonif  cnstoair  gives  the  salvor  a 
rltht   of   action   against   the    United 


States,  based  on  the  duty  of  the 
United  States  to  refund  duties  had 
the  goods  not  been  salved.  U.  S.  v. 
Cornell  Steamboat  Co.,  '202  V.  8.  184. 
26  set   648,    60  L.  ed.   987. 

[b]  "Acoidantal  flza  or  othar  cwni- 
alty"  does  not  include  a  case  of  ex- 
cessive loss  from  wastage  and  injury 
to  barrels  containing  spirits,  caused 
by  unusual  heat,  abnormal  evapora- 
tion, '  and  t^ndiscoverable  wormholes 
in  the  barrels.  Crystal  Springs  Dis- 
tillery Co.  V.  Cox,  49  Fed.  665,  1  CCA 
365. 

[c]  Kaakafa  wkU*  in  onatoms  cas- 
tody  is  not  a  "casualty."  Matter 
of    Mastrangelo,    Treas.    Dec.    28933. 

78.  Ferry  v.  U.  S.,  85  Fed.  650, 
29  CCA  846. 

80.  Ferry  v.  U.  8.,  85  Fed.  550, 
29    CCA    346. 

81.  Mavkst  vain*  see  supra  II  114- 
121. 

83,  V.  8.  v.  Spingarn,  5  Cust  A. 
2  (elaborately  reviewing  authorities) ; 
Cust.   Reg.    (191;5)    art    618. 

[a]  WIiMhar  •  dlscomt  aUowad 
for  caali  is  to  be  included  in  the  duti- 
able value  is  a  question  of  law.  Lew- 
isohn  Importing,  etc.,  Co.  v.  U.  S., 
5    Cust.    A.    204. 

Sntlabla  ohargas  see  supra  {|  126- 
128 

83.  U.  S.  V.  Bates,  6  Cust.  A.  640; 
Shallus  V.  U.  S.,  5  Cust.  A.  317;  Lew- 
Isohn  Importing,  etc.,  Co.  v.  U.  S.,  6 
Cust.  A.  204  (where  merchandise  was 
appraised  at  "prices  as  invoiced"); 
U.    S.    V.    Leeming,    153    Fed.    489. 

84.  U.   S.   V.    Lahey.    132   Fed.    181. 
86.     Act  Oct.   3,    1915    (38   St.   at   L. 

184  c  16  S  3  par  I). 

[a]  As  error  of  Jtidgment  on  the 
part  of  the  importer  in  determining 
entered  value  does  not  Justify  assess- 
ment on  a  lower  value.  Van  Ingen 
v.    U.    8.,    4    Cust.    A.    320. 

[b]  BeelsloBa  nader  fonaar  stat- 
nta  providing  that  duty  should   not 


be  assessed  on  less  than  invoice  val- 
ue. UUmann  v.  U.  S.,  177  Fed.  6<7; 
U.  S.  V.  Bennett,  176  Fed.  580;  U.  S. 
V.  Muller,  158  Fed.  405,  86  CCA  516: 
U.  S.  V.  Commercial  Cable  Co.,  141 
Fed.  473;  Roebling  v.  U.  S.,  77  Fed. 
601. 

86.  Cust.  Reg,  (1915)  |  618;  Dalos 
V.  U.  8.,  171  Fed.  275;  Vantlne  v. 
U.  S..  91  Fed.  619  [dist  Robertson 
V.  Frank,  132  U.  S.  17,  10  SCt  6, 
88   L.   ed.    2361. 

87.  Olarlcal  arzor  see  infra  |  192. 

88.  Act  Oct  3,  IMS  (88  St  at  L. 
184  c  16  I  8  par  I);  Cust  Reg.  (1916) 
art  619. 

[a]  Tha  fladlar  of  tha  aaovatarx  of 
the  traaanry  ta  not  ravlawabls  in 
this  class  of  cases,  his  powers  under 
the  statute  being  discretionary.  Hat- 
ter of  Mills,  Treas.  Dec.  36347  (In 
this  case  the  final  appraised  value  of 
the  merchandise  was  fixed  at  a  price 
between  that  stated  on  entry  and  that 
certified  by  the  importer  as  being  the 
correct  value,  and  the  secretary  re- 
fused to  permit  assessment  on  the 
appraised  value,  on  the  ground  that 
the  importer's  contention  as  to  value 
had  not  been  sustained). 

8*.  Vandiver  v.  U.  B.,  7  Cust.  A. 
338. 

90.  Vandiver  v.  U.  S.,  6  Cuat.  A. 
80;  U.  S.  v.  Bauer,  8  Cust  A.  843; 
U.  S.  V.  Bennett  2  Cust  X.  249; 
Stein  V.  U.  S..  1  Cust  A.  36,  1  Cust. 
A.    478. 

Dqzvbb  see  supra   S    104. 

91.  U.  S.  V.  Curnen,  146  Fed.  45. 
76  CXIA  503;  U.  S.  v.  Murphy,  136 
Fed.  811;  U.  S.  v.  Scanlan,  6  Cust 
A.  290;'  Haddaus  v.  U.  S.,  3  Cust 
A.    330. 

98.  Grubnau  v.  U.  S.,  171  Fed.  284 
taft  176  Fed.  904,  100  CCA  374J; 
U.  S.  V.  Curnen,  146  Fed.  45.  76. 
CCA  603;  U.  S.  v.  Murphy,  136  Fed. 
811;  U.  8.  V.  Scanlan,  5  Cust.  A. 
290. 
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voice  value.'" 

[$  163]  4.  Rate  of  Dnty  Detenninable  by 
V^ne.  Where  the  rate  of  duty  of  an  imported 
comjnodity  depends  upon  the  value  of  some  par- 
ticular unit  of  quantity,  such  unit  value  should  be 
ascertained  on  the  basis  of  the  dutiable  value  of  the 
goods,  including  dutiable  costs  and  charges,  rather 
than  their  per  se  value;'*  but  where  the  rate  de- 
pends upon  value  per  pound  the  weight  of  the  cov- 
erings should  not  be  included  in  the  weight  of  the 
merchandise.*"  It  has  been  held  further  that  for  the 
purpose  of  determining  the  rate  of  duty  on  goods 
they  shall  be  taken  in  their  condition  as  imported 
rather  than  on  the  basis  of  the  goods  in  some  other 
condition."" 

[i  164]  6.  Unit  Value  Oovenu.  In  determin- 
ing questions  relating  to  dutiable  value  it  is  held 
that  the  unit  value  and  not  the  total  value  for  the 
shipment  shall  control,"  for  such  determinations 
have  no  reference  to  the  totality  of  the  purchase." 
Accordingly,  where  goods  bought  by  weight  are 
subject  to  an  ad  valorem  rate  of  duty,  the  value 
upon  which  duty  should  be  assessed  is  to  be  deter- 
mined by  multiplying  the  number  of  weight  units 
by  the  proper  value  for  such  unit,  and  upon-  that 
amount  the  duty  should  be  assessed,  whether  the 
weight  imported  is  greater  or  less  than  the  weight 
specified  in  the  invoice." 

[i  165]  O.  Value  of  Foreign  Oorrency— -1.  lo 
CtaieraL  From  the  beginning  of  our  tariff  legis- 
lation the  value  of  foreign  currency  for  the  puipose 
of  liquidating  duties  has  been  based  ux>on  the  pure 
metal  or  intrinsic  value  of  the  coins  of  the  coun- 
try of  exportation  as  expressed  in  the  money  of  ac- 


count'of  the  United  States.^  The  method  of  esti- 
mating such  value  has  varied  at  different  times,'  but 
it  has  been  uniformly' held  that  the  value  when  law- 
fully determined  was  conclusive.'  The  statute  re- 
quires that  the  values  of  the  various  standard  for- 
eign coins  shall  be  estimated  quarterly  by  the  di- 
rector of  the  mint  and  shall  be  proclaimed  by  the 
secretary  of  the  treasury  on  the  first  day  of  each 
quarter,*  and  this  valuation  must  be  for  the  stand- 
ard or  legal  currency  of  the  country  of  exportation,^ 
at  the  time  of  exportation."  The  value  proclaimed 
by  the  secretary  of  the  treasury  is  conclusive.'  The 
date  of  consular  certification  is  conclusive  evidence 
of  the  date  of  exportation  for  purposes  of  currency 
conversion,"  even  though  it  may  appear  that  the 
merchandise  was  actually  exported  during  a  dif- 
ferent quarter  for  which  a  different  value  had  been 
proclaimed.'  The  conversion  of  the  appraised  value 
from  foreign  currency  into  United  States  cnireney 
is  the  duty  of  the  collector  and  is  made  by  him 
after  the  appraisement  has  been  finally  determined 
and  reported.'" 

[i  166]  2.  Depreciated  Onzrency.  The  presi- 
dent is  by  statute  empowered  to  establish  r^ola- 
tions  for  estimating  the  duties  on  merchandise  in 
respect  to  which  the  original  cost  shall  be  ex- 
hibited in  a  depreciated  currency,  issued  and  circu- 
lated under  authority  of  a  foreign  government;*^ 
and  by  executive  order  it  is  provided  that  when 
invoices  are  made  out  in  a  currency  which  has  be- 
come depreciated  and  the  consul  certifies  thereon  the 
relative  value  of  said  currency  as  compared  with 
the  standaM  coin  of  the  country  of  exportation,  the 
values  in  the  invoice  will  be  reduced  in  aocordanee 


93.  Brhardt  v.  Schroeder,  156  U. 
S.  124,  IS  set  45,  39  L..  ed.  »*; 
Stein  V.  U.  S.,  r  dust.  A.  478. 
-  M.  U.  S.  V.  Francklyn,  4  Cust.  A. 
S4  (relating  to  cement  In  barrels,  the 
duty  on  which  depended  upon  wheth- 
er It  was  worth  more  or  less  than 
fifteen  dollars  per  ton.  It  was  held 
that  the  value  of  the  barrels  should 
be  Included  In  fixing  the  dividend 
which  was  to  be  divided  by  the  num- 
ber of  tons  In  order  to  ascertain  value 
per  ton);  Ascher  Co.  v.  TJ.  S.,  3  Cust. 
A.  827  (relating  to  Jewelry,  the  duty 
on  which  depended  upon  the  value 
per  dozen  pieces). 

95.  V.  S.  v.  Francklyn,  4  Cust.  A. 
54.  But  see'U.  S.  v.  Volkmann,  107 
Fed.  109,  46  CCA  169  (where,  as  to 
chocolate  dependent  for  its  rate  upon 
value  per  pound,  it  was  prescribed 
that  the  "weight  and  value  of  all 
coverings  other  than  plain  wooden, 
shall  be  Included  In  the  dutiable 
weight  and  value,"  and  It  was  held 
that  the  value  of  the  plain  wooden 
coverings  should,  be  disregarded  in 
calculating  value  T^r  pound). 

96.  Quaintance  v.  U.  S.,  2  Cust.  A. 
2X5  (relating  to  figured  cotton  cloth, 
which  was  held  not  to  be  dutiable 
according  to  the  value  of  the  basic 
fabric,  excluding  the  threads  added  to 
form  a  figure). 

97.  U.  S.  V.  Nash,  2X  F.  CJaa. 
No.  15,856,  4  Cliff.  107;  U.  S.  v. 
Bush.  5  Cust.  A.   127. 

98.  Manhattan  Gaslight  Co.  v. 
Maxwell,  16  F.  Cas.  No.  9,023,  2 
Blatchf.     405. 

99.  Marriott  v.  Brune,  9  How. 
(U.  S.)  619,  13  L.  ed.  282;  U.  S.  v. 
Bush,  6  Cust.  A.  127. 

1.  Stone  v.  Whitrldge,  129  Fed. 
33.  64  CCA  47  trey  on  other  grounds 
197  U.  S.  135.  25  SCt  406.  49  L.  ed. 
696];  TT.  S.  V.  Beebe,  122  Fed.  762 
[aft  117  Fed.  670];  U.  S.  v.  Beebe, 
i03  Fed.  785  [aff  106  Fed.  75,  45 
CCA  230  (certiorari  den  180  U.  S.  640. 
121  SCt  922,  45  L.  ed.  711)];  U.  S.  v. 
Newhall,    91    Fed.    525    [app    dlsm    92 


Fed.  1023  mem,  84  CCA  690  mem]; 
U.  S.  v.  Knauth,  77  Fed.  699;  De 
Forest  v.  Redfleld,  7  F.  Ca,8.  No. 
3,746,   4.  BUttchf.   478. 

a.  U.  S.  v.  Newhall,  91  Fed.  626 
[app  dlsm  92  Fed.  1023  mem,  84  CCA 
690  mem];  Wood  v.  U.  S.,  72  Fed. 
264,  18  CCA  653.  See  also  Alsop  v. 
Maxwell,  1  F.  Cas.  No.  264,  3  Blatchf. 
399;  De  Forest  v.  Redfleld,  7  P.  Cas. 
No.  8,746,  4  Blatchf.  478;  Dutilh  v. 
Maxwell,  8  F.  Cas.  No.  4,207,  2 
Blatchf.  641;  Grant  v.  Maxwell,  10 
F.  Cas.  No.  5,699,  2  Blatchf.  220; 
Lioewenstein  v.  Maxwell,  15  F.  Cas. 
No.  8,462.  2  Blatchf.  401;  Rich  v. 
Maxwell,  20  P.  Cas.  11,769,  3  Blatchf. 
127. 

8.  Hadden  v.  Merrltt,  115  U.  S. 
26,  5  SCt  1169.  29  L.  ed.  333;  Cramer 
v.  Arthur,  102  U.  S.  612,  26  L.  ed. 
259;  Arthur  v.  Richards,  23  Wall.  (U. 
S.)  246,  23  L.  ed.  95;  Stone  v.  Whit- 
rldge,  129  Fed.  33,  64  CCA  47  [rev 
on  other  grounds  197  U.  S.  135,  25 
SCt  406,  49  L.  ed.  696];  U.  S.  v.  New- 
hall,^! Fed.  526  [app  dlsm  92  Fed. 
1023  mem.  34  CCA  690  mem];  U. 
S.  v.  Knauth,  77  Fed.  599;  Meyer  v. 
Cooper,  44  Fed.  66. 

4.  Act  Aug.  28,  1894  (28  St.  at  U 
562  «  349  :  26). 

5.  In  re  McC^rty.  46  Fed.  360; 
Act.  Aug.  28,  1894  (28  St.  at  L.  562 
c  349   {    25). 

[a]  A  eoia,  the  value  of  which  is 
a  proper  subject  of  estimation  by  the 
director  of  the  mint  and  proclama- 
tion by  the  secretary  of  the  treasury, 
need  not  bear  the  date  of  its  issue, 
the  name  or  the  signature  of  the 
sovereign,  or  be  of  any  particular 
form;  nor  Is  it  neces-sary  that  the 
counterfeiting  of  it  be  made  a  crime 
by  statute.  Gordon  v.  Magone,  40 
Fed.  747. 

[b]  Xnvolo*  In  two  onxMnolea. — 
Where  goods  are  Invoiced  in  the  legal 
currency  of  the  country  of  exporta- 
tion, and  also  in  another  foreign  cur- 
rency, the  valuation  given  to  the  for- 
mer must  pre-vail.     U.  S.  v.  KUngen- 


berg,  77  Fed.  279. 

[cj  Xolttpl*  rtaadMida^— Where  a 
proclamation  of  the  secretary  of  the 
treasury  stated  the  value  of  the  floria 
of  Austria-Hungary  to  be  forty-eight 
and  two-tenths  cents,  according  to 
the  gold  standard,  thirty-two  cents 
according  to  the  silver  standard,  with 
silver  the  nominal  standard,  paper  the 
actual  standard,  its  depreciation 
measured  by  the  gold  standard,  th« 
valuation  of  Imported  merchandiee  In 
florins  must  be  reduced  to  United 
States  currency  on  the  basis  of  the 
gold  standard.  U.  S.  v.  Knauth,  77 
Fed.  699. 

[d]  Oovntxy  of  axportatioB^- 
Where  merchandise  bought  in  Canton 
was  shipped  by  Junk  to  Hongkong. 
for  transshipment  to  a  vessel  that 
sailed  to  the  United  States  several 
weeks  later,  and  the  invoice  ■was  cer- 
tified by  the  United  States  consul  at 
Canton,  Canton  was  the  place  of  ei- 
portatton.  U.  S.  v.  Liawrence,  1J7 
Fed.    466.   69   CCA   614. 

6.  U.  S.  V.  LAwrence,  137  FeA 
466,  69  CCA  614;  U.  S.  v.  Knauth. 
77  Fed.  699;  Wood  v.  TJ.  S..  72  Fed 
264,  18  CCA  653  [dist  Heinemann 
V.  Arthur,  120  U.  S.  82,  7  SCt  44«, 
30    L.    ed    606]. 

7.  V.  S.  V.  Whitridge.  197  U.  S. 
135.  26  SCt  406,  49  L.  ed.  696:  U.  S. 
V.  Klingenberg,  158  U.  S.  93,  14  SCt 
790,  38  L.  ed.  647;  Hadden  v.  Mer- 
rltt, 115  U.  S.  25,  5  SCt  1169.  29  L. 
ed.  333;  Cramer  v.  Arthur.  102  U. 
S.  612,  26  L.  ed.  259;  Klumpp  v, 
Thomas,  163  Fed.  853,  89  CCA  643 
[certiorari  den  212  U.  S.  679,  29  BO. 
6S8.  53  L.  ed.  669];  U.  S.  v.  Knauth, 
77  Fed.  599;  U.  S.  v.  Straus,  6  C^st 
A.  147. 

8.  U.  S.  V.  Lawrence,  137  Fed. 
466.  69  CCA  614;  Masson  v.  V.  S. 
1  Cust.  A.  149;  Cust.  Reg.  (1915)  art 
621 

9.  U.  S.  V.  Lawrence,  137  Fed. 
466.  69  CCA  614. 

10.  Wolff  V.   U.  S.,  1  Cust  A.  181. 

11.  Rev.    St.    i    2903. 


For  later  oaaas,  developmenti  and  olianges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numSer. 
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with  the  consular  certification.**  It  is  held  that,  un- 
less the  consular  certificate  is  filed  at  the  time  of 
entiy,  or  the  seere^ry  of  the  treasury  has  directed 
a  reliquidation  in  accordance  with  the  statute  gov- 
erning instances  where  the  value  of  the  foreign  coin 
is  ten  per  cent  less  than  the  proclaimed  value,'* 
the  importer  is  not  entitled  to  allowance  for  the  de- 
preciation;'* also  that  the  regulations  should  be 
strictly  construed  and  that  therefore  a  certificate 
that  is  irr^ular  in  form  in  that  it  is  not  in  the 
terms  prescribed,  does  not  accompany  the  invoice 
to  which  it  relates,  and  does  not  set  forth  the  per- 
centage of  depreciation,  is  insufBcient  to  entitle  the 
importer  to  an  allowance.'*  It  is  further  held  that 
in  the  absence  of  satisfactory  evidence  to  the  con- 
trary it  will  be  presumed  that  the  currency  of  the 
inroice  refers  to  the  standard  coin  of  the  same 
name  and  not  to  a  depreciated  or  paper  currency.'* 
[f  167]  S.  Reliquidation  at  OtJier  Than  Pro- 
claimed Value.  If  the  value  of  the  foreign  money 
specified  in  the  invoice  shall  at  date  of  exportation 
he  ten  per  cent  more  or  less  than  the  value  pro- 
claimed for  the  quarter  during  which  the  merchan- 
dise was  exported,  the  secretary  of  the  treasury  may 
direct  a  reliquidation  of  the  entry  on  the  basis  of 
the  correct  value;"  and  after  protracted  litigation 
it  has  been  settled  that  this  provision  includes  varia- 
tion between  the  exchange  value  and  the  coin  value 
as  well  as  in  the  value  of  the  metal  in  the  coin.'* 
It  is  not  a  reliquidation  within  the  meaning  of  the 
statute,  however,  where  the  secretary  of  the  treas- 
Tuy  merely  approves  a  liquidation  made  by  a  col- 
ls. Cu8t  Reg.  (1896)  art  692,  as 
amended  by  executive  order  of  May 
28,  1914  (Treas.  Dec.  34542);  Gust. 
Reg.  (1915)  art  621;  Cramer  v.  Ar- 
thur, 102  U.  S.  612,  26  L.  ed.  257. 

13.  tteUvdOstloa  at  other  than 
proclaimed   value   see   Infra   t   1(7. 

1*.  Matter  of  Kohn,  Treas.  Dec. 
35122;  Cast.  Reg.   (1915)  art  621. 

15.  Matter  of  Waentlg,  Treas.  Dec. 
17252. 

16.  Matter  of  Vandegrlft,  Treas. 
Dec.  26448. 

,  17.    Act.  Aug.   27,   1894    (28   St.  at 
L.  S52  c  349  {  2S). 

aeBoBltottoit  see  Infra  ({  180-190. 

18.  U.  S.  V.  Whltrldge,  197  U.  S. 
135,  25  set  406,  49  L.  ed.  696  [rev 
129  Fed.  33,  64  CCA  47,  and  overr 
V.  S.  V.  Beebe,  122  Fed.  762,  58  CCA 
582;  tr.  S.  V.  Beebe,  106  Fed.  76, 
45  (X:a  230  (certiorari  den  180  U. 
S.  640,  21  set  922.  45  L.  ed.  711); 
V.  S.  V.  Newhall,  91  Fed.  62S  (app 
dlsm  92  Fed.  1023  mem,  34  CCA 
690   mem)]. 

19.  U.  S.  V.  Beebe,  106  Fed.  76, 
45  CCA  230. 

»  U.  S.  V.  Straus,  5  Cust.  A.  147 
(construing  the  act  of  June  22,  1874 
[18  St.  at  L.  190  c  391  i  21],  which 
prescribes  that  the  assessment  of  du- 
ties shall  be  final  after  one  year  In 
the  absence    of   protest). 

SI.  Klumpp  V.  Thomas,  162  Fed. 
853,  89  CCA  543  [certiorari  den  212 
\-  S.  579  mem,  29  SCt  688  mem,  53 
L-  ed.  659  mem] ;  Gulbenklan  v.  Stra- 
nahan,  158  Fed.  836. 

aa.  stone  V.  Whltrldge,  129  Fed. 
33,  64  CCA  47  [rev  on  other  grounds 
W  U.  S.  135,  25  SCt  406.  49  L.  ed. 
«9«1;  U.  S.  v.  Beebe,  117  Fed.  670 
Ulf  122  Fed.  762.  58  CCA  562]. 
,  as.  Act  Oct.  3,  1913  (38  St.  at  li. 
184  c  16  J  8  par  I);  Passavant  v.  U. 
S.,  H8  U.  S.  214,  13  SCt  572.  32 
I;-  ed.  426;  Belcher  v.  Lawrason.  21 
How.  (U.  S.)  251.  16  t,.  ed.  123;  Samp- 
»on  V.  Peaslee,  20  How.  (U.  S.)  671. 
15  L.  ed.  1022;  Stairs  v.  Peaslee.  18 
How.  (U.  S.)  621,  15  L.  ed.  474; 
JJ-  S.  V.  Independent  Importing  Co.. 
"5  Fed.  63;  V.  S.  v.  Strauss,  55 
««■    388;    Mort-te    v.    Robertson.     37 


lector  of  customs,  but  orders  no  reliquidation.'*  It 
hafe  been  held  that  the  special  jurisdiction  to  re- 
liquidate  thus  vested  in  the  secretary  of  the  treasury 
is  exclusive  and  may  be  exercised  wholly  without  re- 
gard to  the  pendency  of  a  protest,'°  and  in  contra- 
vention of  a  decision  of  the  board  of  general  ap- 
praisers relating  to  the  value  of  the  currency  in  the 
same  entry."  But  where  the  secretary  has  acted 
under  an  erroneous  construction  of  the  statute  and 
beyond  the  scope  of  the  authority  conferred  upon 
him  by  law,  by  adopting  an  illegal  basis,  the  question 
before  him  is  one  of  law  and  not  of  fact,  and  is  re- 
viewable by  the  board  of  general  appraisers.** 

[$  168]  H.  Additional  Duties  for  Undervalua- 
tion— ^1.  In  Qeneral.  Additional  duties  besides  the 
regular  duties  accrue  upon  any  article  subject  to  an 
ad  valorem  duty  or  to  a  duty  based  upon  or  regu- 
lated by  the  value  thereof,  where  the  appraised 
value  exceeds  the  value  declared  on  the  entry,**  pro- 
vided the  amount  of  duty  imposed  on  account  of  the 
appraised  value  exceeds  the  amount  of  duty  that 
would  be  imposed  if  the  appraised  value  did  not 
exceed  the  entered  value.** 

[$  169]  2.  Application  to  Specific  Dn^  ChMda. 
This  requirement  of  additional  duties  for  under- 
valuation applies  not  alone  to  goods  dutiable  in 
whole  or  in  part  at  an  ad  valorem  rate,  but  includes 
as  well  goods  subject  to  specific  rates,  where  such 
rates  are  determined  by  value.** 

[i  170]    3.    Fraod  Not  Necessary.    It  is  imma-^ 
teria^  that  the  undervaluation  may  not  have  been 
fraudulent,*.*  or  that  the  government  has  conducted 


Fed.  199  'rdlst  Schmelder  v.   Barney, 
»  Fed.  160] ;  Belmont  v.  Lawrence,  3 


F.  Cas.  ,  No.  1,280,  3  Blatchf.  11»; 
Christ  V.  Maxwell,  5  F.  Cas.  No. 
2,698,  3  Blatchf.  129;  Crowley  v.  Max- 
well, 6  F.  Cas.  No.  3,448,  3  Blatchf. 
363;  Ooddard  y.  Maxwell,  10  F.  Cas. 
No.  5,492,  8  Blatchf .  131;  Howland  v. 
Maxwell.  12  P.  C^s.  No.  6,799,  3 
Blatchf.  146;  Lehmaler  v.  Maxwell, 
15  F.  Cas.  No.  8,214;  Schmaire  v. 
Maxwell,  21  F.  Cas.  No.  12.460,  3 
Blatchf.  408;  Vaccarl  v.  Maxwell.  28 
F.  Cas.  No.  16.810,  3  Blatchf.  368; 
Txnaga  v.  Redfleld.  30  F.  C!as.  No. 
18.197.  4  Blatchf.  469;  U.  S.  v.  Bates, 
6   Cust.   A.    540. 

[a]  Pnrpoa*  of  aaoittoiud  d«lta«^ 
(1)  "They  are  designed  to  discourage 
undervaluation  upon  imported  mer- 
chandise and  to  prevent  efforts  to 
escape  the  legal  rates  of  duty.  It  is 
wholly  Immaterial  whether  they  are 
called  additional  duties  or  penalties. 
Congress  had  the  power  to  impose 
them  under  either  designation  or 
character."  Passavant  v.  U.  8..  148 
TJ.  8.  214,  221,  13  SCt  572,  37 
L.  ed.  426.  (2)  Additional  duties 
are  compensation  for  a  violated 
law  and  are  designed  to  operate  as 
checks  and  restraints  upon  fraud. 
BartlMt  v.  Kane,  16  How.  (D.  8.) 
263.  274,  14  L.  ed.  931. 

[b]  VfBal  elianMter. — Under  a  for- 
mer statute  it  was  held  that  these 
duties  were  penal,  and  therefore  that 
a  suit  therefor  was  cognisable  by  the 
district  court  rather  than  the  former 
circuit  court.  Helwig  v.  U.  8.,  188 
U.  8.  605,  23  SCt  427,  47  L.  ed.  614. 

[c]  "Tain*  dsolsrsd  la  tb*  •ntrj." 
—In  ascertaining  the  percentage  by 
which  the  appraised  value  of  under- 
valued goods  exceeds  "the  value  de- 
clared in  the  entry,"  it  was  error  to 
determine  this  latter  value  by  deduct- 
ing from  the  entered  value  the 
amoimt  of  dutiable  charges  appearing 
upon  the  Invoice,  but  not  included  in 
the  entered  value.  U.  8.  v.  Bates.  6 
Cust.  A.   540. 

[d]  Aa  addition  notad  on  thm  la- 
volo*  bttt  Bot  upon  tha  tinxrr  becomes 
a  part  of  the  entered  value,  and  the 
collector  cannot  ignore  such  addition, 
and  assess  a  penal  duty  which  would 
not  otherwise  have  accrued.  U.  8. 
V.   Merck,    91   Fed.    641    [aff   »7   Fed. 


989  mem,  38  CCA  701  mem]. 

[e]  Tta*  "duty  laiposad  I17  this 
aot"  does  not  include  additional  duties 
imposed  for  urdervaluation  of  mer- 
chandise subjedted  to  an  ad  valorem 
duty,  where  the  merchandise  had 
been  Imported  under  a  previous  tariff 
act  which  did  not  Impose  an  ad  valo- 
rem duty  thereon.  Sheldon  v.  U.  S., 
6  Cust.  A.  516,  619. 

[f  ]  XerohaadU*  Uabl*  to  •  spmUo 
rat*  of  duty  under  the  tariff  In  ef- 
fect at  the  timd  of  importation  but, 
when  withdrawn  from  bond,  dutiable 
at  an  ad  valorem  rate.  Is  not  subject 
to  a  penalty  for  undervaluation.  Shel- 
don V.  U.  S.,  6  Cust.  A.  516. 

[g]  A  pro  fomut  tavolM  is  for 
entry  purposes  a  recognised  lawful 
invoice,  and  a  penalty  for  undervalu- 
ation therein  may  be  inflicted  the 
same  as  for  certified  invoices.  U.  S. 
V.  Bennett,  2  Cust.  A.  249. 

[h]  Ssdaions  under  formar  iMr^— 
Oillespie  V.  U.  S.,  124  Fed.  106;  Fied- 
ler V.  Maxwell,  8  F.  Cas.  No.  4,780, 
2  Blatchf.  552;  Morris  v.  Maxwell,  17 
F.  Cas.  No.  «.824,  3  Blatchf.  143; 
Spring  V.  Russell,  22  F.  C^s.  No. 
13,261,    1    Lowell    258. 

24.     Cust.    Reg.    (1916)   art   622. 

36.  Hoenlnghaus  v.  U.  8.,  172  TT. 
8.  622,  19  SCt  305.  43  L.  ed.  576-; 
Pings  V.  U.  S.,  72  Fed.  271,  18  CCA 
567. 

[a]  "Begnlatad  ^7  valna." — ^Where 
It  was  obligatory  on  the  appraiser 
and  the  collector  to  inquire  Into  the 
value  of  certain  imported  merchan- 
dise in  determining  the  duty  properly 
assessable  thereon,  under  a  para- 
graph providing  that  merchandise  of 
such  character  was  subject  to  spe- 
cific duties  at  various  specified  rates, 
depending  on  the  weight  and  certain 
other  characteristics  of  such  goods, 
and  that  none  thereof  should  pay  a 
less  rate  than  fifty  per  cent  ad  valo- 
rem, such  duty  was  one  "regulated" 
in  some  manner  "by  the  value"  of 
such  merchandise,  within  the  mean- 
ing of  the  law.  Hoenlnghaus  v.  U. 
8.,  172  U.  8.  622,  19  SCt  305,  43 
L.  ed.  676;  U.  S.  v.  Nuckolls,  118  . 
Fed.     1005,     65    CCA     499. 

SB.  U.  8.  v.  One  Thousatfd  Six 
Hundred  and  Twenty-One  Pounds  of 
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forfeiture  proceedings  on  the  ground  of  f raud.^' 

[f  171]  4.  Befund  on  £zportatioiL  Additional 
duty  for  undervaluation  may  not  be  refunded  in  case 
of  exportation  of  the  merchandise,^'  and  this  applies 
to  ores  smelted  in  bonded  warehouse  for  reezporta- 
tion.»» 

[i  172]  5.  On  Oovadngs  and  Oharges.  Cover- 
ings and  other  dutiable  costs  and  charges  are  not 
ordinarily  subject  to  additional  duty  for  under- 
valuation;"*  but  where  coverings  are  treated  by  the 
tariff  as  separ&te  dutiable  entities  subject  to  a  rate 
and  classification  different  from  the  rate  and  clas- 
sification of  their  contents,  they  are  then  subject  to 
the  same  treatment  for  undervaluation  as  though 
imported  separately.'^ 

[$  173]  6.  On  Ooods  in  Szcess.  Where  goods 
specified  in  an  invoice  are  undervalued  the  addi- 
tional duty  for  undervaluation  applicable  thereto 
should  also  be  imposed  on  goods  found  in  the  same 
shipment  but  not  specified  in  the  invoice  ;^^  but  this 
Rde  does  not  apply  where  the  goods  in  excess  are 
of  a  different  dutiable  character  from  those  men- 
tioned in  the  invoice.** 

[i  174]  7.  Where  Unit  Price  Correct.  If  the 
unit  price  is  correct  no  additional  duty  accrues  on 
account  of  a  discrepancy  in  quantity  whereby  the 
entite .  valuation  of  merchandise  becomes  greater 
than  the  entry  valuation;**  and  where  the  unit  value 
as  stated  on  entry  is  conditional,  being  dependent 
upon  the  quality  of  the  merchandise  as  disclosed  by 
a  test  to  be  made  after  entry,  the  value  as  thus 
finally  fixed  is  to  be  taken  as  the  entered  value 
rather  than  the  valoe  conditionally  stated.**  Each 
invoice  mnst  stand  upon  its  own  footing,  and  may 
not   be   averaged   with   an   invoice   covering   other 


goods  of  different  value  which  are  alleged  to  be 
part  of  the  same  importation.** 

[i  175]  8.  Bemiflslon.  The  statute  provides 
that  these  additional  duties  may  not  be  remitted  nor 
payment  thereof  in  any  way  avoided,  except  in  cases 
of  manifest  clerical  error  ;*^  nor  are  the}'  subject  to 
drawback.** 

[$  176]  9.  Becovery  by  Snit.  The  right  of  the 
government  to  sue  for  additional  duties  due  for 
undervaluation  is  not  defeated  by  the  failure  of  the 
collector  to  make  a  formal  levy.*' 

[4  177]  I.  Liinidation  ♦o— 1.  In  General.  When 
on  the  importation*^  of  foreign  merchandise  at 
a  domestic  port  the  owner  has  duly  made  entry,** 
and  the  dutiable  quantity  has  been  duly  certified  by 
the  proper  officer,**  and  the  appraiser  has  issued  a 
certificate  of  value  **  and  has  made  his  advisory 
classification  of  the  goods,**  and  the. dutiable  value 
has  been  ascertained,*'  and  the  value  of  the  cur- 
rency of  the  invoice  has  been  determined,*'  the  col- 
lector of  customs  is  then  in  a  position  to  determine 
the  rate  and  the  amount  of  duty  to  be  imposed 
under  the  tariff,  and  thereupon  calculates,  assesses, 
and  liquidates  the  amount  to  be  paid.** 

[i  178]  2.  When  and  by  Whom  Made^  The 
decision  of  the  collector  in  these  regards  is  evidenced 
by  the  liquidation  of  the  entry,**  which  he  alone  has 
authority  to  make,*"  and  for  the  makii^  of  which 
no  time  limit  is  fixed  by  law,*^  it  being  held  that  a 
collector  may  delay  liquidation  as  he  pleases,  even 
for  many  years.*'  A  liquidation  is  considered  to 
have  been  made  when  the  entry  is  officially  stamped 
"liquidated,"  and  is  dated,**  although  for  purposes 
of  filing  a  protest,  if  there  is  a  disagreement  between 
the  date  stamped  on  the  entry  and  the  date  given  in 


Pur  cuppings,  106  Fed.  161,  45  CCA 
26S. 

07.  Baldwin  v.  U.  8..  113  Fed.  217, 
61  CCA  174  [certiorari  den  184  U. 
S.  700,  22  set  939.  46  L.  ed.  76G]: 
Oray  v.  U.  8.,  113  Ted.  213,  81  CCA 
170  (certiorari  den  184  U.  S.  700,  22 
set  939.   4«  L.   ed.   766]. 

[a]  Vndsr  tba  MrUer  atatntM  (1) 
It  was  held  that  after  Judgment  of 
condemnation  had  been  rendered  In  a 
proceeding  for  the  forfeiture  of 
goods,  the  penal  duty  could  not  be 
exacted  (U.  S.  v.  Linens,  26  F.  Cas. 
No.  15,604.  3  Phlla.  (Pa.)  523).  (2) 
although  If  the  forfeiture  proceed- 
ings were  unsuccessful  the  rule  was 
otherwise  (Falleck  v.  Barney,  8  F. 
Cas.   No.   4,625,   5   Blatchf.   88). 

as.  Act  Oct.  3.  1913  (38  St.  at  L. 
184  c  16  }  3  par  I). 

a*.  National  Zlno  Co.  v.  U.  S.,  7 
Cust.  A.  145.  * 

80.  Sampson  v.  Peaslee,  20  How. 
(U.  S.)  671,  16  L.  ed.  1022;  Grlnnell 
T.  Lawrence,  11  F.  C^as.  No.  5,831,  1 
Blatchf.  346;  Vaccarl  v.  Maxwell,  28 
F.    Cas.    No.    16,810,    3    Blatchf.    368. 

81.  Phelps  V.  U.  S.,  142   Fed.   213. 
[a]       BossB     oo&talning     Ismoaa, 

which  are  treated  In  the  tariff  act  as 
a  dutiable  entity  by  themselves,  are 
subject  to  the  penalty  for  undervalu- 
ation, being,  subjected  to  a  separate 
classification  from  the  lemons  they 
contain.  Phelps  v.  TJ.  S.,  142  Fed. 
218  (relating  to  lemon  boxes  dutiable 
at  an  ad  valorem  rate  and  containing 
lemons  dutiable  at  a  specific  rate). 

88.  U.  S.  V.  Leemlng,  153  Fed.  489 
[questioned  Downing  v.  U.  S.,  2  Cust 
A.    278]. 

83.  Downing  V.  U.  S.,  2  CaBt.  A. 
278. 

84.  Ifanhattan  Oasllght  Co.  v. 
Maxwell,  16  F.  C:a8.  No.  9,023,  2 
Blatchf.  406. 

86.    U.  S.  V.  American  Sugar  Refin- 
ing C^o^  71  Fed.  961. 
ee.     Sampson   v.   Peaslee,   20  How. 


<U.    S.)    671.   16    L.   ed.    1022. 

87.  BnoMv  clsrlcal  Mid  othsrwlB* 
see  Infra  ((  191,  192. 

38.  Srawbaok  see  infra  }  310  et 
seq. 

89.  V.  B.  V.  Nuckolls,  118  Fed. 
1005,  66  CCA  499. 

40.  »all«iildattMi  see  Infra  (  180 
et  seq. 

41.  finportatloB  see  supra  i{  4, 
15. 

43.     Bntxy   see  supra   19    95-112. 

43.  Qnantity  see  supra  iS  146-147. 

44.  Appnissmsnt  see  supra  il 
113-131. 

45.  Olassifloation  see  supra   |   143. 

46.  SBti»lil*  valoe  see  supra  Si 
160-164. 

47.  Val««  of  forsICA  otaxrency  see 
supra    it    165-167. 

48.  U.  S.  v.  Sherman,  237  U.  S. 
146,   85   set  520.   59  L.   ed.   883. 

49.  Vltelll  V.  U.  S.,  7  Cust.  A. 
243. 

[a]  "U^nitettoa  of  mtrlra  Is  the 
final  computation  or  ascertainment  of 
the  duties  accruing  thereon,  based 
upon  the  reports  of  the  appraiser  (or 
general  appraiser  or  Board'  of  Gen- 
eral Appraisers  in  reappralsement 
cases)  as  to  the  quantity,  character, 
and  value  of  the  merchandise  cov- 
ered by  the  Invofce,  and  the  returns 
of  the  surveyor  as  to  weight,  gauge, 
or  measurement."  Cust,  Reg.  (1915) 
art  615. 

[b]  "Aaoartslninent"  and  "UqoUa- 
tlon'*  (1)  In  reference  to  duties  are 
synonymous  terms.  U.  S.  v.  Cousl- 
nery,  26  F.  Cas.  No.  14,878,  7  Ben. 
251.  (2)  The  "ascertainment  and 
liquidation"  of  the  tax  Implies  the 
same  thing.  The  term  "liquidation," 
as  used  In  the  statute  and  In  the  law 
generally,  signifies  "to  clear  up,  as 
by  settlement  and  payment."  Wor- 
cester D.  sub  verb.  "Liquidation;" 
Laldlaw  v.  Abraham,  43  Fed.  297. 

[c]  The  triM  meaning  of  "llqnl- 
datloa"  comprehends  the  principles  as 


well  as  the  arrangement  of  accounts. 
V.  S.  v.  Willing,  28  F.  Cas.  No.  16,727, 
4   Dall.   376   note. 

[d]  Tlie  term  "•nor  tn  Mmilaa- 
ttoa"  is  not  limited  to  an  error  In  th« 
calculation  of  figures  or  an  accidental 
error  In  the  rate  of  duty;  It  also  In- 
cludes the  Imposition  of  an  Incorrect 
rate  of  duty.  U.  S.  v.  Willing,  28 
F.  Cas.  No.  16,727,  4  Dall.  376  note. 

00.     U.  8.  V.  Vltelll,  5  Cust.  A.  161. 

51.     Vltelll  V.  U.  S.,  7  Cust.  A.  243. 

58.  Gandolfl  v.  U.  S.,  74  Fed.  S49. 
20   CCA   652. 

[a]  laportMr  wtthont  rigbtm.— 
Where  entry  had  been  made  in  1881 
and  liquidated  In  1890,  It  was  said  by 
rJudge  Lacombe  that  "the  laws  of  the 
United  States  In  regard  to  the  liqui- 
dation and  collection  of  duties  upon 
imports  are  evidently  constructed  up- 
on the  theory  that  the  citlsen  wtio 
imports  goods  has  no  rights  at  all.  or, 
at  least,  that  the  federal  government 
need  not  be  under  the  slightest  con- 
cern about  them."  U.  S.  v.  De  Rivera, 
73    Fed.    679,    680. 

rbl  Vo  prasninpaoa  of  UqnldattoB 
witUn  a  year. — The  law  act  of  June 
22.  1874  (18  St.  at  L.  190  C  391  i 
21),  making  the  settlement  of  duties 
final  and  conclusive  after  one  year, 
does  not  give  rise  to  the  presumption 
that  an  entry  has  been  liquidated 
within  a  year,  nor  require  a  liquida- 
tion to  be  made  within  that  period. 
Gandolfl  v.  U.  S.,  74  Fed.  649.  20  CC:A 
652. 

[c]  Ua«ldatlo&  oa  goods  sntwd 
In  bond  without  payment  of  duty  Is 
not  required  to  be  deferred  until  final 
withdrawal,  but  may  take  place  as 
soon  as  practicable  after  entry.  Cs.A- 
walader  v.  Partridge,  137  U.  S.  663. 
11  set  182,  34  L.  ed.  783;  Herrltt 
V.  Cameron,  137  U.  S.  542,  S4  L.  «d. 
772,  11  .set  174. 

S3.  Cust.  Reg.  (1915)  art  616  (pre- 
scribing that  "this  stamp  is  the  legal 
evidence   of   liquidation,   and  on   the 


For  latar  oases,  dsvalopmeats  and  oluuvsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tbe  pablie  bulletin  of  liquidation,  the  latter  date  gov- 
erns.** 

[i  179]  S.  Finality.  Liquidation  may  not  le- 
gally be  made  while  reappraisement  proceedings  are 
pending;**  but  a  legally  made  liquidation  of  tbe 
entry  is  final  and  conclusive  against  all  persons  in- 
terested therein,"  unless  written  protest  within 
thirty  days  after  liquidation  is  made  by  the  im- 
porter;*^ and  it  is  further  enacted'*  that  sueh  set- 
tlonent  of  duties  shall,  after  the  expiration  of  one 
rear  from  the  time  of  entry,"  be  final  and  con- 
clusive upon  all  parties,***  in  the  absence  of  fraud  ** 
or  of  protest.*'  However,  as  to  merchandise  in  a 
bonded  warehouse,  a  change  in  the  tariff  law,  mak- 
ing a  new  rate  of  duty  applicable  thereto,  imposes' 
upon  the  collector  the  duty  of  reUquidating.**  ' 

[$  180]  J.  BalianidBtton— 1.  In  General.  Re- 
liqnidation,  on  a  new  decision  by  the  collector,  which 
has  all  the  validity  of  the  original  liquidation,** 
may,  under  the  law,'*  be  made  according  to  his  dis- 
cretion.'* This  right  to  reliquidate  is  not  impaired 
by  the  facts  that  the  goods  have  passed  into  eon- 
sumption,*^  and  that  no  part  of  them  nor  samples 
are  accessible  for  examination  for  the  pnr^se  of 


reelasaifiGation,  and  that  the  reelasriflcation  is  made 
upon  the  report  of  an  appraiser  who  never  examined 
the  goods;**  and  it  exists  even  after  settlement  of 
the  duties  **  by  a  proper  liquidation,  or  even  after 
tbe  refunding  of  money  deposited  beyond  the 
amount  fixed  by  liquidation.^*  The  new  decision 
may  be  made  as  to  the  law  on  the  same  facts,  or 
there  may  be  a  new  decision  as  to  facts,  ba^  on 
additionid,  or  new  or  different,  facts.^^ 

[$  181]  2.  Bestrictiona— a.  In  OeneraL  The 
right  of  tfa^  collector  is  subject  to  the  Statutory 
restriction '"  that,  in  the  absence  of  fraud  and  of 
protest,  the  settlement  of  duties  becomes  final  as  to 
all  parties  one  year  from  the  time  of  entry.'*  Al- 
thon^  the  collector  may  reliquidate  only  within  the 
year,  this  does  not  prohibit  the  government  from 
bringing  a  suit  after  the  expiration  of  taat  period 
for  duties  ascertained  by  a  reliquidation  made  dur-^ 
ing  the  period.'* 

[i  182]  b.  Presence  or  Absence  of  Protest." 
The  filing  of  a  protest  suspends  the  running  of  the 
one-year  limitation  until  the  protest  is  decided;'* 
and  when  the  protest  has  been  decided,  the  statute 


same  day  a  bulletin  notice  thereof 
.  .  .  must  be  posted  In  a  conspicu- 
ous place  In  the  customhouse  for 
the  information  of  Importers"). 

[a]  As  to  mall  laporUitloaa  the 
liquidation  does  not  consist  of  pay- 
ment of  the  estimated  duty,  but  takes 
place  only  where  the  mall  entry  has 
been  stamped  as  liquidated.  U,  S.  v. 
Mendel,  7  Oust.  A.  476. 

64.  U.  a  V.  Wyman,  156  Fed.  t7, 
S3  CCA  18S. 

65.  Stubbs  V.  U.  S.,  7  Cust  A. 
39$. 

6S.  Vltelll  V.  U.  S.,  7  Cust  A. 
243. 

[a]  "AU  yersoaa"  refers  to  import- 
ers and  not  to  collectors.  U.  S.  v. 
Phelps,  27  F.  Cas.  No.  16,039,  17 
Blatchf.  812  faff  107  U.  S.  320,  2 
sot  389,  27  t.  ed.  SOS];  Vitelli  v. 
V.  8..   7  Cust.   A.   248. 

87.  Act  Oct.  8,  1913  (88  St  at 
L.  187  c  16  i  3  par  N). 

Protest  see  Infra  ]  229  et  seq. 

S&  Act  June  24,  1874  (18  St  at 
L.    190  c   391    i    21). 

58.     Cassel  v.  U.   8.,   146   Fed.   146. 

[a]  TM  "astrr"  raferxMI  to  does 
not  mean  the  entire  transaction  lead- 
ing up  to  the  liquidation,  but  the 
act  of  the  Importer  in  presenting  to 
the  collector  the  document  known  as 
an  "entry."  Cassel  v.  U.  S.,  146  Fed. 
146. 

eo.     See  cases  infra  this  note. 

[a]  "All  parOea"  includes  the  gov- 
ernment as  well  as  the  Importer.  U. 
S.  T.  Sherman.  237  U.  S.  146,  35  SCt 
B20,  69  L..  ed.  883;  Oulbenklan  v. 
U.  S.,  17S  Fed.  880  [afT  186  Fed.  133. 
108  CCA  2453;  U.  S.  v.  Phelps,  27 
F.  Csls.  No.  16,039,  17  Blatchf.  312 
faff  107  U.  S.  320,  2  SCt  389,  27 
L.  ed.  505];  Vitelli  v.  U.  S.,  7  Cust 

[bl  '  Ooote  la  boaA. — This  provi- 
sion does  not  operate  to  prevent  the 
liquidation  of  duties  on  an  article  at 
any  time  after  its  entry  in  bond  upon 
or  after  Its  withdrawal  for  consump- 
tion when  there  had  been  no  previous 
liquidation.  Abner  Doble  Co.  v.  U. 
S,  119  Fed.  182.  56  CCA  40. 

61.  IT.  S.  V.  Heitz.  238  Fed.  1002; 
Vitelli    V.    U.    S.,    7    Cust    A.    243. 

[a]  Bvl*  avplUa.— The  United 
States  can  maintain  an  action  to  re- 
cover customs  duties  where  it  has 
been  defrauded  of  the  amount  actu- 
ally due.  XT.  S.  V.  Heitz,  238  Fed. 
1002. 

[b]  "TtKoA"  inolnfles  a  fraudulent 
return  by  a  customs  weigher.  Vi- 
telli  V.  V.  8.,  7  Cust  A.   243. 

92.    Oulbenklan  v.   Stranahan,  168 
Fed.   836. 
[a]     »rot—t  BO  loacer  pendlar^— 


This  prohibition  does  not  apply  where 
a  protest  has  been  filed,  even  though 
it  has  been  sustained  and  is  no  longer 
pending.  Oulbenklan  v.  Stranahan, 
158   Fed.   836. 

BeUqnidJitloii  see  infra  g  180  et 
seq. 

n.  Act  Oct  3,  1918  (38  St  at 
L.  201  c  16  I  4  par  Q):  Merritt  v. 
Cameron,  187  U.  §7642,  11  SCt  174, 
34  L.  ed.  772;  Matter  of  Henry, 
Treas.  Dec.   22805. 

[a]  The  Ugnldatloa.  of  dntlas  npoa 
roods  iB  bond  is  not  necessarily  flnal 
until  after  tl\ey  have  been  delivered 
to  the  importer.  American  Cigar  Co. 
V.  U.  S.,  146  Fed.  484,  m  CCA  40 
[rev  on  other  grounds  204  U.  S.  143, 
27  SCt  191,  51  L.  ed.  4111. 

e4.  Louisville  Pillow  Co.  v.  TI.  S., 
144  Fed.  386,  76  CCA  324;  Nereshel- 
mer  v.  U.  S.,  131  Fed.  977  [rev  on 
other  grounds  136  Fed.  86,  68  CCA 
664]. 

[a]  Wlu^t  eosstitBtes  reUqnida- 
ttcoL— A  rewelghing  of  goods  by  the 
collector  and  the  regular  weighers, 
but  concerning  the  result  of  which 
no  notice  or  order  was  given,  and  no 
record  made  thereof,  is  a  mere  In- 
vestigation, and  does  not  constitute 
a  reliquidation  of  tbe  duties.  U.  8. 
V.  Seidenberg,  17  Fed.  227. 

65.  18  U.  S.  St  at  L.  190. 

[a]  There  Is  bo  absolute  xlfht  to 
raUqaldate  conferred  by  statute.  It 
is  a  privilege  which  has  been  sus- 
tained by  the  courts  as  against  the 
importer.  U.  8.  v.  Campbell,  10  Fed. 
816,   821. 

66.  Pacific  Creosoting  Co.  v.  U. 
S.,  196  Fed.  35,  116  CCA  50;  U.  S. 
V.  Calhoun,  184  Fed.  499;  Oulben- 
klan v.  U.  S.,  175  Fed.  860  [aff  186 
Fed.  133,  108  CCA  2451;  -U.  S.  v. 
Mexican  International  ft.  Co.,  151 
Fed.  545,  81,  CCA  61;  Neresheimer 
V.  U.  S.,  181  Fed.  977  [rev  on  other 
grounds  136  Fed.  86,  68  CCA  654]; 
Knowles  v.  V.  S.,  122  Fed.  971  [rev 
on  other  grounds  126  Fed.  737,  62 
CCA  62];  Abner  Doble  Co.  v.  U.  S., 
119  Fed.  152,  66  CCA  40-  Gandolfl  v. 
U.  S..  74  Fed.  649.  20  CCA  652;  U. 
S.  V.  Cobb.  11  Fed.  56;  U.  S.  v.  Phelps, 
1«  F.  Cas.  No.  16,039,  17  Blatchf.  313 
[aff  107  U.  a.  320,  2  SCt  389.  27  L. 
ed.  505];  Vitelli  v.  U.  S.,  7  Cust  A. 
243  (exhaustively  reviewing  authori- 
ties); U.  S.  V.  Vitelli,  6  Cust.  A. 
151;  Hawley  v.  U.  S.,  3  Cust  A. 
4S6. 

67.  U.  S.  v.  Mexican  International 
R.  Co..  151  Fed.  545.  81  CCA  61; 
LKiuisvlIle  Pillow  Co.  V.  U.  S.,  144 
Fed.  886,  73  CCA  324;  Knowles  v. 
U.  S.,  122  Fed.  971  [rev  on  other 
grounds    126    Fed.    737,    62   CCA    62]: 


U.   8.   V.   Fox,   58  Fed.   631. 

68.  Hawley  v.  U.  S.,  8  Cust  A. 
456.  Compare  U.  S.  V.  Fraser,  26 
F.  Cas.  No.  15,161,  10  Ben.  347  (hold- 
ing that  reliquidation  based  upon  the 
report  of  an  appraiser  who  nevet  saw 
the  goods  or  samples  is  illegal). 

[a]  KOBg  staBdtsf  of  rule. — ^The 
power  of  a  collector  to  reliquidate 
when  the  goods  have  gone  beyond  his 
control  has  been  administratively, 
legislatively,  and  Judicially  recog- 
nized from  the  earliest  time.  Vltelll 
V.   U.   S.,   7  Cust   A.   243. 

es.  Neresheimer  v.  U.  8.,  131  Fed. 
977  [rev  on  other  grounds  136  Fed. 
86,  68  CCA  654]. 

[a]  "BetttemeBt  of  aBttes."— A 
liquidation  made  pending  reappraise- 
ment being  void.  It  is  not  a  "settle- 
ment of  duties"  within  the  meaning 
of  the  act  of  June  22,  1874  (18  St 
at  L.  190  c  391  {  21).  Stubbs  v.  U. 
S.,   7  Cust.  A.    399. 

70.  Neresheimer  v.  U.  8.,  131  Fed. 
977  [rev  on  other  grounds  186  Fed. 
86,  68  CCA  654];  U.  8.  v.  Fox,  53 
Fed.  531;  U.  S.  v.  Comarota,  2  Fed. 
145;  U.  8.  V.  Phelps,  16  F.  Cas. 
No.  16,039,  17  Blatchf.  312  [aff  107 
U.  S.  320,  2  SCt  389,  27  L.  ed.  505] 
(where  there  had  been  two  prior  re- 
llquldatlons). 

71.  U.  S.  V.  Phelps,  16  F.  Cas. 
No.  16,039,  17  Blatchf.  312  [aff  107 
U.  8.  320,  2   SCt  389,  27  U  ed.  605]. 

•n.  Act  June  22,  1874  (18  8t  at 
L.    190  c   391    i    21). 

[a]  Piloi  to  enaotBMBt  of  this 
statute  there  was  no  limitation  upon 
the  right  of  the  collector  to  reliqui- 
date. U.  8.  V.  Calhoun,  184  Fed.  499; 
Hawley   v.    U.    8.,    8   Cust    A,    456. 

73.  Beard  v.  Porter,  124  U.  S. 
437,  8  SCt  566,  31  L.  ed.  492;  Pacific 
Creosoting  Co.  v.  U.  8.,  196  Fed.  86, 
116  CCA  50;  Neresheimer  v.  U.  8., 
131.  Fed.  977  [rev  on  other  grounds 
136  Fed.  86,  68  CCA  654];  U.  S.  v. 
Vitelli,  5  Cust  A.  151  (holding  that 
this  Is  the  only  limitation  upon  the 
right  to  reliquidate). 

[a]  ■•One  year  after  sBtry"  (1) 
does  not  mean  one  year  after  liqui- 
dation. U.  S.  V.  Vandegrift  175  Fed. 
772,  99  CCA  598;  U.  S.  v.  Frazer,  25 
F.  Cas.  No.  15,161,  10  Ben.  347.  (2) 
As  to  goods  Imported  before  I  21 
took  effect  the  year  commenced  to 
run  from  the  time  the  act  took  ef- 
fect.    U.  8.  v.  Campbell,  JO  Fed.  816. 

74.  U.   S.   v.   Leng,   18   Fed.    15. 

75.  .Protest  see  Infra  ii  229-282. 

76.  Klumpp  v.  Thomas,  162  Fed. 
853,  89  CCA  543  [certiorari  den  212 
IT.  S.  579  mem.  29  SCt  688  mem,  53 
T,.  ed.  659  mem];  U.  8.  v.  Fox,  63 
Fed.    531. 
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of  limitations  b^iins  to  run  again."  The  provision 
that  an  entiy  may  not  be  reliquidated  more  than  one 
year  after  entry,  "in  the  absence  of  protest,"  does 
not  mean  that  if  a  protest  has  been  filed  there  is 
then  no  limitation  in  point  of  time;  hence,  a  re- 
liquidation  made  more  than  one  year  after  the  pro- 
test was  satisfied  is  void.'*  But  the  presence  of  a 
protest  relating  to  part  only  of  an  importation  does 
not  extend  the  time  for  reliqnidating  as  to  any  other 
part." 

[i  183]  c  Waiver  of  Sestiicttoiu.  The  stat- 
ute has  been  construed  as  permitting  waiver  of  the 
one-year  restriction  by  the  importer;^"  and  it  is  held 
to  have  been  waived  by  a  stipulation,  in  a  bond  to 
produce  a  consular  invoice,  that  such  duty  shall  be 
paid  as  the  invoice  shows  the  goods  to  be  sub- 
ject to.** 

[$  184]  d.  Snapension  of  Authority.  If  the 
board  of  general  appraisers  has  acquired  jurisdic- 
tion in  a  case  in  which  protest  has  been  filed,  the 
collector's  authority  over  the  subject  matter  is  sus- 
pended pending  the  decision  of  the  board,  and  he 
has  for  the  time  being  no  authority  to  reliquidate 
the  entry.'* 

[$  185]  e.  Absence  of  Frand.  Under  the  pro- 
vision permitting  reliquidation  more  than  one  year 
after  entr>'  in  case  of  fraud,  it  is  held  that  the 
fraud  justifying  reliquidation  is  not  limited  to  the 
owner,  importer,  agent,  or  consignee,  but  includes 
fraud  on  the  part  of  a  customs  weigher,'^  and  that 
a  well  founded  sQspicion  of  'fraud  is  sn£Bcient  to 
move  a  collector  to  reliquidate.'*  But  it  has  been 
decided  that  the  findings  of  a  collector  on  the  point 
of  fraud  are  not  conclusive  in  an  action  by  the 
United  States  against  the  importer  to  recover  a  bal- 
ance of  duties,"  especially  if  the  complaint  fails  to 
allege  presence  of  a  protest  or  of  fraud.** 

[f  186]  3.  Belianidation  in  Satisfaction  of  Pro- 
test. When  a  protest  has  been  lodged  with  the  col- 
lector against  his  assessment  of  duty  he  may,  if 
satisfied  that  the  importer's  claim  is  a  valid  one,  re- 
liquidate  the  entry  in  accordance  with  such  claim, 

[a]  Bffaot  of  pvotask — ^Fillnr 
makes  reliquidation  possible  after 
a  year.  Kendall  v.  Lyman,  161  Fed. 
652. 

77.  U.  8.  v.  GoldberK,  2  Oust.  A. 
140. 

78.  U.  8.  y.  Ooldberc,  2  Cuflt.  A. 
140.  Contra  Kendall  v.  Lyman,  161 
Fed.   652. 

[a]  "Absanee  of  protest"  means 
"the  absence  iff  any  existing;  protest 
pending  and  In  force  at  the  expira- 
tion of  the  year  or  at  the  date  of 
the  proposed  reliquidation;  that  Is, 
a  protest  upon  which  proceedings 
are  then  pending,  or  which  may 
serve  as  the  basis  of  some  future 
appeal  to  the  Secretary,  or  of  some 
suit  In  the  courts."  U.  S.  v.  Leng, 
18  Fed.  15,  IS;  U.  S.  v.  Goldberg,  2 
Cast.  A.   140. 

[b]  The  "protMt"  refonad  to 
is  a  protest  against  the  prior  "set- 
tlement of  duties,"  which  S  21  de- 
clares to  be  final  after  the  expira- 
tion of  the  year.  Beard  v.  Porter, 
124  U.  S.  437.  8  set  556,  31  L.  ed. 
492 

Cassel  V.  U.  S.,   146  Fed.   146. 
U.    S.    V.    Hobbs,    3    Cuat.    A. 


79. 

80. 
266. 

81. 

89; 
147, 


V.  B.  V.  Hobbs,  3  Oust.  A.  266. 
U.  S.  V.  Straus,  6  Cust.  A, 
Contra  Nereshelmer  v.  U.  S., 
ISl  Fed.  977  [rev  on  other  grounds 
136  Fed.  86.  68  CCA  654]  (upholding 
the  right  of  the  collector  to  reliqui- 
date entries  while  protests  were 
pending  before  the  board  on  the 
•ame  merchandise). 


S3;'  U.  S.  T.  Federal  Sugar  Refin- 
ing Co.,  211  Fed.  1016;  VltelU  v.  U. 
S.,  7  Cust.  A.  248. 

"84.  Vltelll  v.  U.  S.,  7  Cust  A. 
243. 

[a]  It  was  not  ttmoA  on  the  p«rt 
of  tlia  govsnunant,  where  subordi- 
nate customs  oflicers,  without  notice 
to  importers  or  instructions  from 
their  superior  oflflcera,  made  a  change 
in  the  method  of  assessing  duties, 
after  years  of  uniform  practice. 
Oulbenklan  v.  U.  S..  176  Fed.  860 
[air  186  Fed.  183,  108  CCA  246]. 

85.  XT.  S.  v.  Federal  Sugar  Re- 
flnlng   Co..    211    Fed.    1016. 

88.  IT.  S.  y.  Sherman,  237  U.  S. 
146.  36  set  620,   59  L.  ed.  883. 

87.  Gulbenktan  ▼.  Stranahan,  185 
Fed.  836;  U.  S.  v.  Straus,  5  Cust.  A. 
147;  CuST.  Reg.  (1916)  art  648.  Bee 
also  infra   {   257. 

88.  Act  Oct  3,  1913  (38  St.  at  L. 
187   c   16   }   3  par  N). 

[a]  Duty  of  coUsotor. — Where 
the  board  of  general  appraisers  sus- 
tains an  Importer's  protest  against 
the  assessment  of  duty  by  a  collec- 
tor of  customs,  It  becomes  the  duty 
of  the  collector  to  reliquidate  the 
entry  In  accordance  with  the  board's 
decision.  Dickson  v.  U.  S.,  131  Fed. 
673  [aft  139  Fed.  251,  71  CCA 
377]. 

89.  U.   S.  V.  Leng,   18  Fed.  15. 

90.  Stem  v.  U.  S.,  77  Fed.  607. 
Contra  In  re  Brown,  121  Fed.  605 
[afr   127    Fed.    793,    62    CCA    473]. 

91.  U.  S.  V.  Dickson,  139  Fed.  251, 
71   CCA   377. 


instead  of  transmitting  the  protest  to  the  board  of 
general  appraisers." 

[i  187]  4.  Relianidation  by  Order  of  Board  of 
Oeneral  Appraisers.  The  statute  specifically  im- 
poses upon  the  collector  the  duty  of  reliquidating  in 
accord  with  a  decision  of  the  board  of  general  ap- 
praisers sustaining  an  importer's  protest,**  and  a 
reliquidation  contrary  to  the  decision  is  void.*'  It 
has  been  held,  although  not  without  conflict,  that  a 
reliquidation  pursuant  to  such  a  decision  does  not 
extend  the  time  for  filing  a  protest  nor  give  a  new 
right  of  protest  j""  but  if  the  collector  fails  to  con- 
form his  reliquidation  to  the  terms  of  the  board's 
decision  protest  lies  to  correct  the  error,**  although 
he  is  not  required  to  consider  data  not  implied  by 
the  board's  decision.'* 

[i  188]  6.  KdiQiiidatioa  by  Order  of  Secretary 
of  the  Treasury.  The  secretary  of  the  treasury  is 
specially  authorized  to  direct  the  reliquidation  of 
entries  in  cases  of  ciirrency  fluctuation,**  or  of  mani- 
fest clerical  error;**  and  it  is  held  that,  under  his 
general  statutory  authority  to  give  directions  and  in- 
structions to  customs  officers,'*  the  secretary  may 
cause  an  entry  to  be  reliquidated  where  in  his  judg- 
ment proper  duty  has  not  been  assessed.'*/ 

[i  189]  6.  Tixamiifttion  of  Importer  as  Wit- 
ness. While  a  collector,  with  a  view  to  reliquidat- 
ing the  duties,  under  the  law  empowering  him  so  to 
do,  may  cite  an  importer  to  appear  for  examina- 
tion," this  power  does  not  extend  to  an  examination 
into  the  question  of  value  where  the  goods  have 
been  appraised.** 

H  190]  7.  The  Importer's  Bemedy  for  Sl^al 
BeliqnidatiOB.  The  only  remedy  of  the  importer, 
if  dissatisfied  with  a  reliquidation,  is  by  protest, 
the  same  as  with  respect  to  an  originid  liquida- 
tion.»» 

[$  191]  K.  Errors  Olerical  and  Otherwise — 1. 
In  Gtoneial.  As  a  means  of  moderating  the  harsh- 
ness and  injustice  which  would  otherwise  attend 
the  rigid  application  of  customs  laws,  especially 
those  relating  to    the    imftorter's  declarations   of 

98.  U.  S.  V.  Hunter,  163  Fed.  873. 
88  CCA  65. 

98.  ▼aUM  of  fovaicm  «azM»oy  see 
supra  H    165-167. 

94.  Brrora  olaitoal  and  otharwiaa 
see  infra  {(   191,  192. 

98.     Rev.  St.  (  2662. 

98.  Hawley  v.  U.  S.,  8  Cust.  A. 
456  (where  It  Is  stated  that  the  rem- 
edy for  any  misdirection  of  the  sec- 
retary Is  that  pointed  out  in  the  Cus- 
toms Administrative  Act.  This  de- 
cision also  recognises  that  the  au- 
thority of  the  secretary  in  such  a 
case  la  subject  to  the  one-year  limi- 
tation). 

Bavtattettoaa  see  supra  (i  181-185. 

97.  Act  Oct.  3,  1913  (88  St.  at  L. 
188  c  16  {  3  par  O);  Bornn  Hat  Co. 
V.  U.  S.,  215  Fed.  709,  132  CCA  87 
raft  184  Fed.  499];  U.  S.  v.  Calhoun, 
184  Fed.  499. 

[a]  Snlipoma  dnoas  taoomu— 
Where  proceedings  were  Instituted 
by  a  collector  to  reliquidate  duties 
on  goods  imported  by  a  corporation 
engaged  In  business  and  having 
books  of  account,  citation  was  prop- 
erly issued  therein  to  the  corpora- 
tion directing  it  to  appear  in  such 
proceedings  and  to  produce  Ms  books 
of  account.  U.  S.  v.  Calhoun.  184 
Fed     499 

98.  Bornn  Hat  Co.  v.  U.  S.,  215 
Fed.  709,  132  CCA  87  (inasmuch  as 
the  appraisal  is  final  and  conclu- 
sive). 

99.  Xiouisvllle  Pillow  Co.  V.  XJ.  S„ 
144   Fed.   886,   75  CCA   324. 

Protaat  see  Infra   99   229-282. 


For  l»tav  caaas,  davalopmasta  and  eliaaffaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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value,  congress  has  in  various  statutes  provided  re- 
lief from  the  consequences  of  certain  classes  of 
error.  The  seeretary  of  the  treasury  is  authorized  to 
correct  manifest  clerical  errors  in  any  entry  or  liq- 
uidation at  any  time  within  one  year  of  the  date  of 
such  entry.^  Whether  the  decision  of  the  secretary 
rendered  under  this  provision  may  be  reviewed  by 
the  board  of  general  appraisers  is  in  doubt,'  but  it  is 
held  that  the  board  has  power  to  correct  manifest 
clerical  errors  in  liquidation.'  Under  air  earlier  stat- 
ute which  is  still  in  force,*  it  is  provided  that  errors 
in  liquidation,  arising  solely  upon  questions  of  fact 
discovered  within  one  year  from  the  date  of  pay- 
ment, may  be  corrected.'  This  statute  is  held  to  be 
governed  by  the  former,  so  that  correction  of  an 
error  discovered  within  a  year  after  payment,  but 
more  than  a  year  after  entry,  1>eing  contrary  to  the 
later  statute,  is  forbidden,  although  within  the  for- 
mer purview  of  the  earlier  statute.*  Both  of  these 
statutes  permit  correction  to  be  made  in  favor  of 
the  United  States  as  well  as  of  the  importer.^  It  is 
further  psovided  that  additional  duties  accruing  for 
unoervaluation   may^  be   remitted  in  cases  arising 


1.  Act  Oct.  3,  1913  (38  St.  at  L. 
191  c  IC  1  3  par  T)  [applied  ad- 
versely to  Importers  in  U.  S.  v.  Kup- 
penhelmer,   6   Cust.   A.   389]. 

[a]  mtmtmer  of  UfUUHmi  xe- 
▼towed  in  Thomsen  ▼.  U.  S.,  5  Cust. 
A.   <9. 

[b]  "BBtcy"  in  this  statute  re- 
fers to  the  document  filed  by  the 
importer  on  entry.  U.  S.  v.  Vande- 
Srrift     175    Fed.    772,    99    CCA    B98. 

[c]  Tbe  power  to  oortoct  olarloal 
mistatoa  is  a  necessary  power  In  the 
administrafion  of  every  department. 
Bell  V.  Hearne.  19  How.  (U.  S.) 
252,    282,    16    L.    ed.    614. 

(a]  BiTor  la  apgoralaanwat^— The 
return  of  tfa^  appraiser  as  to  value 
may  be  corrected  in  case  of  manifest 
clerical  error.  Cust.  Reg.  (191&)  art 
584.  Compare  U.  S.  v.  Morewood,  94 
Fed.  639  (holding  that,  where  an  ap- 
praisement has  been  accepted  by  an 
importer,  it  may  not  legally  be  re- 
called, even  for  the  correction  of  a 
clerical  error). 

[e]  Bjr  treasnxj  regnlatloa  author- 
ity to  correct  errors  is  extended  to 
collectors  of  customs,  where  they 
are  clerical  errorh  In  the  returns  of 
weitrht,  gauge,  or  measure,  errors  in 
extension  and  additions  on  Invoice, 
and  similar  clerical  errors  manifest 
on  the  face  of  the  papers,  dock 
books,  or  other  records,  provided  they 
are  discovered  prior  to  liquidation. 
C^ist.    Reg.     (1915)    art    626. 

[f]  Dvtlas  paid  by  mistake  on 
property  not  belonging  to  the  payer 
may  be  recovered.  Derby  v.  Pierce, 
1    Dane  Abr.    (Mass.)    190. 

S.  U.  S.  V.  Brodie,  6  Cust.  A.  186, 
188  (where  it  is  said:  "We  do  not 
determine  as  to  whether  this  deci- 
sion of  the  Secretary  of  the  Treas- 
ury, through  the  head  of  the  Divi- 
sion of  Chistoms,  is  conclusive  of 
the  case"):  Hampton  v,  U.  S.,  6  Cust. 
A.   51. 

3.  U.  S.  y.  Brewer,  84  Fed.  147; 
U.  S.  V.  Bush,  4  Cust.  A.  519  (where 
seemingly  the  question  had  not  been 
passed  upon  by  the  secretary  of 
the  treasury). 

4.  U.  S.  V.  Vandegrift,  176  Fed. 
772.  99  CCA  598. 

B.  Act  March  3.  1876  (18  St:  at 
L.    489,   c   136    9    1). 

[a]  It  was  an  "siror  la  the  Ilgnl- 
datton"  for  the  collector  to  impose 
an  Incorrect  rate  of  duty,  the  ex- 
pression not  being  limited  to  at)  er- 
ror in  the  calculation  of  figures  or 
to  an  accidental  error  in  rate.  U.  S. 
V.  Willing,  28  F.  Cas.  No.  16,727,  4 
Dall.   376  note. 

[b]  OoRMTtlOB  of  aa  eiTor  of  law 
by  rellquidation  Is  not  prevented  by 
this  statute.  U.  S.  v.  Comarota.  2 
Fed.  146;  U.  8.  v.  Phelps,  27  F.  Cm. 


No.  16,040,  20  Blatchf.  129  [a«  107 
U.   S.   320.   2   set    S89,   27   L.  ed.   505]. 

e.  U.  S.  v.  Vandegrift,  175  Fed. 
772,  99  CCA  698  (where  entry  had 
been  made  Jan.  6,  1906,  liquidated 
duties  paid  Nov.  20,  1906,  and  re- 
liquidation  to  correct  an  error  was 
made    March    20,    1907). 

»eHaala»tion  see  supra  i  180  et 
seq. 

7.  Act  March  3,  1875  (18  St.  at 
L.  469  c  136  {  1);  Act  Oct.  3,  1913, 
(38  St.  at  L.  191  c  16   |  3  par  T). 

8.  Act  Oct.  3.  1913  (38  St  at  L. 
184  c  16  i  3  par  I). 

».  Act  Oct.  3,  1918  (38  St  at  L. 
184   c   16   I   3   par  I). 

10.  U.  S.  V.  Benjamin,  72  Fed.  61; 
U.  S.  V.  Swedish  Produce  Co.,'  4  Cust 
A.   223. 

[a]  Bsasoa  for  rolo^— The  board 
being  vested  with  jurisdiction  to  re- 
view the  decision  of  any  collector  of 
customs  as  to  "the  rate  and  amount 
of  duties  chargeable  upon  imported 
merchandise,"  no  argument  is  neces- 
sary to  demonstrate  that  the  ques- 
tion here  involved  affects  the  amount 
of  duties  charged  upon  imported 
merchandise.  U.  S.  v.  Swedish  Prod- 
uce  Co.,    4    Cust.    A.    228. 

11.  U.  S.  V.  Bush,   4  Cust.  A.  619. 
la.     De  Liagre  v.  U.  S.,  6  Cust.  A. 

470;  U.  S.  v.  Gordon,  6  Cust.  A.  410; 
U.  S.  V.  Kuppenheimer,  6  Chist.  A. 
389;  U.  S.  V.  Brodie,  6  Cust  A.  186; 
U.  S.  V.  Rice,  5  Cust.  A.  288;  U.  S.  V. 
Nozaki,  6  Cust.  A.  286;  U.  S.  v.  Bay- 
ersdorfer,  5  Cust.  A.  99;  Hampton 
V.  U.  S.,  6  Cust.  A.  61;  U.  S.  v.  Proc- 
tor. 5  Cust  A.  44;  U.  S.  v.  Swedish 
Produce  Co.,  4  Cust.  A.  223.  Com- 
pare Matter  of  Oooks.  Treas.  Dec. 
26890  (where  it  was  held  that  the 
board,  by  virtue  of  Its  statutory 
power  to  examine  and  to  decide  all 
cases  properly  before  it,  has  power 
to  correct  clerical  errors  or  mistakes 
in  an  invoice  when  the  same  is  nec- 
essary to  a  just  administration  of  the 
customs  law;  that  this  power  Is  not 
derived  from  the  statute  permitting 
additional  duty  for  undervaluation 
to  be  remitted  In  case  of  manifest 
clerical  error;  that  therefore  it  Is 
not  necessary  that  the  error  should 
be  a  clerical  one  or  manifest  from 
the  papers,  but  that  It  may  be  sat- 
isfactorily established  by  evidence 
Introduced  before  the  board).  To 
same  ^TTect  Gillespie  v.  U.  S.,  124 
Fed.  106,  107  (where  It  was  said: 
"It  is  admitted  in  this  case  that  the 
United  States  has  taken  money  by 
mistake  to  which  it  was  not  entitled. 
It  appears  that  the  error  was  sea- 
sonably brought  to  the  attention  of 
the  collector  while  the  case  was  still 
pending  before  him.  The  case  is 
clearly  within  the  rule  laid  down  in 


from  manifest  clerical  error;*  and  that  manifest 
clerical  error  constitutes  ground  for>  avoidance  of 
the  penalty  of  forfeiture  for  undervaluation.*  The 
board  of  general  appraisers  has  jurisdiction  over 
protests  against  the  assessment  of  additional  duty 
for  undervaluation  due  to  manifest  clerical  error,^<> 
and  for  the  correction  of  manifest  clerical  errors  on 
the  part  of  liquidating  .ofBcers;^*  but  the  board  is 
without  x>ower  to  correct  clerical  errors  not  mani- 
fest.'* 

[i  192]  2.  Uanifest  Clerical  Error.  A  mani- 
fest clerical  error  is  one  that  is  visible  to  the 
eye  or  obvious  to  the  understanding,  and  is  ^>- 
parent  from  the.  papers  to  the  eye  of  the  appraiser 
and  collector."  It  must  be  both  clerical  and  mani- 
fest upon  the  record  before  the  collector  at  the 
time  of  liquidation.'*  It  is  held  that  there  is  no 
manifest  clerical  error  in  the  entered  value,  where 
the  entry  was  in  precisely  the  terms  intended,'^ 
nor  in  an  appraisement,  where  the  appraiser  co]> 
rectly  expressed  his  intent  as  the  result  of  his  de- 
liberate judgment;"  and  in  accordance  with  the 
principles  established  many  adjudications  have  been 


U.  S.  v.  Benjamin,  72  Fed.  51,  and  U. 
S.  v.  Zurlcaldy,  71  Fed.  955"). 

13.  U.  S.  v.  Swedish  Produce  Co., 

4  Cust  A.   223. 

[a]  Tbo  aspvMiaJoa  "olwtoal  oin- 
ro("  implies  negligence  or  careless- 
ness of  a  clerk,  writer,  or  copyist, 
and  assumes  that  the  mistake,  or 
negligence,  or  carelessness,  is  that 
of  o'ne  engaged  in  the  subordinate- 
service  of  transcription,  copying,  or 
comparison;  labor  not  requiring  orig- 
inal thought.  Where  a  standard  ar- 
ticle was  incorrectly  invoiced  at  an 
excessive  price,  this  was  a  clerical 
error  of  a  kind  of  which  correction 
is  not  harmful  to  the  administration 
of  customs  laws,  and  relief  from 
which  should  be  granted.  Morimura 
V.  U.  S.,  160  Fed.   280. 

14.  U.  a.  V.  Nosaki,  6  Cust.  A. 
286;  Hampton  v.  U.  S.,  5  Cust  A. 
61,  6  Cust.  A.  163;  Thomsen  v,  U.  S., 

5  Cust    A.    69. 

[a]  "The  reason  of  the  nia  is 
based  upon  three  logical  sequences. 
First,  if  relief  under  said  subsection 
7  Is  confined  to  those  cases  wher» 
the  error  must  appear  upon  the  fac» 
of  the  papers  to  be  sent  to  and 
which  are  before  the  appraiser  anA 
the  collector  at  the  time  of  the  ap- 
praisement and  decision  thereupon, 
respectively,  it  negatives  any  fraud 
upon  part  of  the  importer.  Second,. 
It  gives  relief  in  those  cases  only 
which  call  the  attention  of  the  ap- 
praising officers  to  the  correct  valu- 
ation of  the  merchandise,  thereby 
affording  them  opportunity  at  time- 
of  the  appraisement  and  decision 
thereupon  to  affix  the  correct  market 
value  of  the  merchandise.  Third,  any 
rule  which  permits  this  provision  of 
the  statute  to  be  extended  to  those- 
cases  not  obviously  made  apparent 
by  the  papers  to  the  eye  of  the  ap- 
praiser and  collector,  and  resting  the 
case  upon  the  possibility  of  proof  de- 
hors said  record,  must  put  a  premi- 
um upon  fraud  or  attempted  frauds 
upon  the  revenue."  U.  S.  v.  Swedish. 
Produce  Co.,  4  CuBt.  A.  223,  226. 

[b]  Olerloal  orrots  aot  nutaifast. 
— If  there  is  any  Inherent  power  in 
the  board  of  general  appraisers  or 
the  courts  to  correct  mistakes  in  en- 
tries and  Invoices,  not  made  mani- 
fest by  the  papers  themselves,  it 
cannot  be  exercised  to  correct  errors 
disclosed  for  the  first  time  by  evi- 
dence produced  on  the  hearing  be- 
fore the  board  and  not  apparent  at 
the  time  the  official  action  com- 
plained of  by  the  Importers  was 
taken.  Hampton  v.  U.  S.,  6  Cust.  A 
61. 

15.  V.  B.  V.  Proctor,  5  Cust.  A.  44. 
IS.     U.   S.  V.   National    Steam    Nav. 

Co.,   Ltd.,    4   Cust.   A.    491. 
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made  on  a  great  variety  of  cases." 

[i  193]  L.  Fees  ud  Oharges— li  In  CteneraL 
It  is  the  settled  mle  that  fees  not  anthorized  by 
statute  may  not  be  exacted  by  customs  officers,^* 
even  though  the  exaction  was  based  on  long  nsage  " 
and  instructions  of  the  secretary  of  the  treasury;^ 
and  it  has  been  provided  that  customs  fees  shall  no 
longer  be  collected,''  with  a  few  special  exceptions, 
such  as  consular  fees  "  and  protest  and  reappraise- 
ment  fees;''  and  it  is  held  that  in  enacting  thia 
provision  it  was  the  legislative  intent  to  abolish  fees 
that  aeemed  under  former  laws  relating  to  entry  and 
passii^  g^ds  through  the  customs  in  ordinary 
cases.'^  Therefore,  while  fees  fos  weighing  and 
g^ii^ng  merchandise  entered  for  export  may  not 
l^ally  be  colleeted,"  when  an  importer  solely  for 
his  own  benefit  adopts  an  unusual  course  such  as 
unloading  on  a  lighter,  which  he  may  take  only  by 
express  permission  of  customs  ofScials,  the  expense 
thereof  to  the  government  is  not  a  fee  within  the 
meaning  of  the  law.,  but  an  extra  expense  to  the 
government,  for  which  it  is  entitled  to  reimburse- 
ment.** 

[i  194}  2.  Expsnae  of  Administeriiic  the  Law, 
Unless  otherwise  enacted  any  expense  incurred  in 


administration  of  customs  laws  may  not  property 
be  imposed  upon  the  importer,  but  should  be  borne 
by  the  government,  such  as  storage  during  deten- 
tion for  the  purposes  of  the  pure  food  law,*'  or  the 
conveyance  and  storage  of  packed  packages."  Un- 
der this  principle  the  government  is  liable  for  the 
expense  of  carting  merchandise  to  the  appnuBers 
for  examination  and  appraisal;'*  but  not  for  the 
expense  of  wharfage  incurred  for  the  time  between 
its  unloading  and  removal  by  the  govetnment 
carter.*" 

[t  196]  3.  Statutory  Charges— ».  Vessels  with 
Bidk  Oargoes.  The  provision  that  vessels  laden  in 
bulk  may  proceed  to  places  within  the  collection  dis- 
trict specially  designated,  for  unloading  at  the  ex- 
pense of  the  parties  interested,  includes  the  expense 
for  watchmen's  services  during  the  unloading  of  a 
cargo  of  sugar  at  a  point  within  the  limits  of  the 
port  of  entry.'* 

[i  196]  b.  On  Unclaimed  Merchandise.  In  fix- 
ing the  amount  of  the  charges  for  which  the  im- 
porter is  liable  in  connection  with  merchandise  not 
claimed  as  provided  by  law,  the  collector  may  not 
exceed  the  regular  rates  for  such  objects  at  his 
port,"  and  if  more  is  charged  the  importer  is  en- 


XT.     Bee   cases   Infra   this   note. 

[a]  It  la  not  a  Buuiifaat  claztoal 
•nor  (1)  where  Importers  entered 
merchandise  at  a  value  that  was 
lower  than  the  value  contained^  In 
contracts  which  were  made  known 
to  the  collector  at  the  time  of  entry. 
National  Zinc  Co.  v.  IJ.  S.,  7  Oust. 
A.  146.  (2)  Although  the  statement 
in  an  Invoice  of  the  value  of  mer- 
chandise at  a  certain  sum  per  ton, 
"on  trucks,"  shows  that  somethlnir 
not  dutiable  may  be  Included  in  the 
price,  it  does  not  show  any  value 
leas  than  that  stated,  since  it  does 
not  show  how  much  is  to  be  taken 
out  for  nondutiable  Items;  and  such 
statement  of  the  price  is  not  such  a 
manifest  clerical  error  as  entitles  the 
Importer  to  a  correction  on  a  new 
invoice.  Roebling  v.  U.  S.,  77  Fed. 
601.  (8)  Where  the  facts  establlsh- 
ingr  undervaluation  were  in  posses- 
sion of  the  importer  at  the  time  of 
entry,  there  was  no  case  of  mani- 
fest clerical  error.  U.  S.  v.  Bayers- 
dorfer,  6  Cust.  A.  99;  U.  S.  v.  Swe- 
dish Produce  Co..  •  4  Cust.  A.  228. 
(4)  Where  the  number  of  yards  was 
stated  in  the  Invoice  at  the  value  per 
meter,  this  was  not  a  manifest  cler- 
ical error.  De  Llairre  v.  U.  S.,  C 
Cust.    A.    470. 

[b]  zt  was  a  mmaUtrnt  dailaal 
•nor  (1)  on  the  part  of  the  liquidat- 
ing officer  where  he  liquidated  on 
the  basis  of  the  invoice  quantity, 
rather  than  the  quantity  shown  by 
the  weigher's  return.  U.  B.  v.  Bush, 
4  Cust.  A.  619.  (2)  Where,  in  liqui- 
dation, the  clerk  ml.«icalculated  the 
number  of  square  yards  in  an  im- 
ported fabric,  this  constituted  a 
"manifest  clerical  error."  U.  S.  v. 
Vandegrift.  176  Fed.  772,  99  CCA 
698. 

[c]  Wdloolona  valus  point  xa- 
sar*«d. — "We  need  not  determine 
whether  an  entry  may  be  so  ridicu- 
lously at  variance  with  value  as  to 
appear  on  Its  face  to  be  a  clerical 
error."  V,  S.  v.  Proctor,  6  Cust.  A. 
44,    46. 

[d]  OrOM  aiacr«pasaT<'— In  ref- 
erence to  U.  S.  V.  Benjamin,  72  Fed. 
51,  it  was  said:  "There  was  a  mani- 
fest clerical  error  apparent  on  the 
face  of  the  papers,  inasmuch  as  it 
appeared  that  Ave  Items  of  merchan- 
dise were  valued  at  0.60  mark  per 
dosen  and  the  sixth  Item  of  the  same 
merchandise  at  6  marks  per  dozen. 
As  the  value  of  the  Ave  items  was 
found  to  be  0.60  mark  per  dozen  by 


the  appraiser.  It  followed  that  the 
sixth  item,  which  was  valued  at  < 
marks  per  dozen,  was  manifestly  In- 
correct. Hampton  v.  U.  S.,  6  Cust. 
A.    61,    66. 

[e]  »Slatafc«  as  to  ffooda, — Where 
an  Import  was  more  expensive  than 
that  called  for  by  the  Invoice,  owing 
to  an  alleged  error  of  the  shipper 
In  falling  to  conform  to  an  order 
for  a  cheaper  kind,  this  was  not  a 
clerical  error  for  which  relief  should 
be  given.  Magnus  v.  U.  S.,  166  Fed. 
1020.    91    CCA   146. 

[f  J  azror  Is  eorraaejr  ooavaraioai 
— The  fact  that  the  entrant,  in  re- 
ducing the  total  value  of  the  Invoice 
from  the  foreign  currency  to  Its 
American  equivalent,  stated  the  lat- 
ter too  low  is  immaterial.  Thom- 
sen  V.  U.  S.,  6  Cust.  A.  69. 

[g]  baeoarat*  lat«ntloa<— An  In- 
accuracy In  an  entry  which  was  the 
reault  of  an  Inaccurate  intention  on 
the  part  of  an  accountant,  and  not 
of  the  clerical  execution  of  that  in- 
tention, was  not  a  manifest  clerical 
error,  or  even  a  clerical  error:  U.  S. 
v.  Wyman,  4  Cust.  A.  264. 

[h]  OliMfMi  MnoBMnulr  laolud- 
•d  ia  Mrt^l^d  valas^— Where  a  pur- 
chasing commission  was  erroneously 
included  In  the  entered  value.  It 
waa  not  a  manifest  clerical  error. 
U.  S.  V.  Brodle,  6  Cust.  A.  186.  Com- 
pare Delapenha  v.  U.  S.,  176  Fed. 
811;  Wllmerdlng  v.  U.  S.,  189  Fed. 
1004;  Olllesple  v.  U.  S.,  124  Fed.  106 
(permitting  asaeasment  on  less  than 
the  appraised  value,  where  charges 
had  been  erroneously  included  in  the 
entered  value). 

[i]  .BatootUm  ftom  move  than  on* 
▼ala««— tl>  Where  an  invoice  stated 
both  the  price  paid  for  the  goods 
and  the  market  value  thereof,  the 
act  of  the  Importer  in  entering  at 
the  former  value  was  not  a  manifest 
clerical  error.  U.  S.  v.  Kuppen- 
heimer,  6  Cust.  A.  889.  (2)  Where 
an  invoice  was  made  out  in  three 
currendies  varying  in  their  equiva- 
lent in  United  States  money,  the  er- 
roneous choice  of  one  of  these  for 
the  entered  value  did  not  constitute 
a  manifest  clerical  error.  IL  S.  v. 
Gordon,  6  Cust.  A.  410.  (8)  And  the 
act  of  an  importer  in  entering  at  the 
lower  of  two  values  set  forth  In  the 
invoice,  when  he  ahould  have  entered 
at  the  'higher  value,  which  was  In- 
terlined, does  not  constitute  a  mani- 
fest clerical  error.  Oberle  v.  U.  S.. 
7    Cust.   A.    404. 


[J]  anor  la  enxrsnor.— Where  an 
importer  in  giving  the  Invoice  value 
of  his' merchandise  stated  it  in  dol- 
lars Instead  of  rupees,  havbig  mis- 
taken the  rupee  abbreviation  for  the 
dollar  mark,  this  constituted  a  cleri- 
cal miatake.  U.  S.  v.  MuUer,  168 
Fed.    406,    86   CCA    616. 

[k]  Omiaidon  of  dvtiaUe  Ham,, 
Where  on  entering  certain  merchan- 
dise the  importers  presented  an  en- 
try and  invoice  together,  the  former 
of  which  stated  only  the  value  of 
the  merchandise,  omlttiqg  a  dutiable 
Item  of  packing  boxes,  but  the  lat- 
ter plainly  stated  both  items,  and 
tha  merchandise  waa  appraised  at 
the  higher  value,  as  stated  in  the 
invoice,  this  was  a  case  "ariainK 
from  a  manifest  clerical  error."  Lawr- 
der   v.   Stone,   125   Fed.    809. 

18.  Cochran  v.  Schell,  107  U.  S. 
617,    2   set   801,   27   L.   ed.    490. 

19.  Ogden  V.  Maxwell,  18  F.  Cas. 
No.  10,468,  8  Blatchf.  819  (holdinir 
that  the  exaction  of  a  fee  for  every 
Ave  passengers,  although  customary, 
was  Illegal,  and  might  therefore  be 
recovered   back). 

80.  Hedden  v.  Iselin,  81  Fed.  268. 
24  Blatchf.  465  (relating  to  fees  of 
merchant  appraisers). 

ai.  Act  Oct.  3,  1918  (88  St.  at  L. 
201  c  16  I  4  par  S);  Act  Aug.  5. 
1909  (36  St.  at  L.  102  e  6  >  28  auba 
81). 

[a]  "Tea"  aaflaaa.--In  the  ordi- 
nary sense  of  the  word  a  fee  is  a 
recompenM  prescribed  by  law  for  of- 
flclal  services.  U.  S.  v.  Jahn,  66 
Fed.    792,    794,    13  CCA  184. 

as.     Rev.    St.    i    2862. 

88.  Act  Oct.  3,  1913  (38  St.  at  I^. 
186  c  16  t  3  par  M;  187  c  16  I  3  par 
N). 

Vrotaat  faa  see  infra  {  248. 

at.  Arbuckle  v.  U.  S.,  3  Cuat.  A. 
106. 

35.  U.  S.  V.  Jahn,  66  Fed.  792.  IS 
CCA  134 

ae.  Arbuckle  v.  >U.  8.,  8  Cuat.  A. 
106  (construing  a  provision  relating 
to  superintendence  of  customs  offi- 
cers, at  the  expense  of  the  parties 
Interested). 

87.    U.  S.  V.  Acker,  138  Fed.  842. 

as.  U.  S.  V.  American  Express 
Co.,    164    Fed.    996. 

as.     Cust.  Reg.   (1916)   art  824. 

80.  Matter  of  Barham.  Treaa.  Dec 
37498. 

SI.  Arbuckle  y.^U.  S..  8  (^lst.  A. 
106.  '^ 

38.     Rev.    St    I    2966. 


For  tote*  eaaas,  daralopaMata  and  obaBfaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CUSTOMS  DUTIES 
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titled  to  a  refund  of  the  excess.**  It  is  not  neces- 
sary, however,  that  there  shall  have  been  any  special 
disbursement  by  the  government  for  labor  or  stor- 
age to  justify  a  charge  against  an  importer;  but 
such  charge  may  be  a  just  proiX)rtion  on  the  gen- 
eral expense  incurred  for  those  items.'* 

[$  197]  M.  Payment— 1.  In  Q«neraL  Al- 
though merchandise  becomes  dutiable  as  soon  as  im- 
ported,'* payment  is  not  required  until  entry  is 
made.*'  But  upon  entry  being  made,  it  is  requisite 
under  our  Nummary  method  of  collection  that  pay- 
ment be  made  at  the  time,  regardless  of  litigation,*^ 
and  regardless  of  the  forfeiture  of  the  goods." 

[i  198]  2.  Estimated  Dntiea.  At  the  time  the 
importer  makes  entry  of  his  g^ds,  it  is  the  duty  of 
the  collector  to  make  a  gross  estimate  of  the  duties 
theieon,  according  to  the  best  of  his  judgment  or 
information;"  whereupon  duties  must  be  paid  or 
secure4  to  be  paid,  in  order  that  the  importer  may 
obtain  possession;*''  and  it  is  held  that  duties  are 
paid  whenever  the  importer  has  made  payment  of 
the  estimated  duties,  althoi^h  an  adjustment  upon 
liquidation  may  become  necessary.*^ 

[i  199]  3.  Liquidated  Duties.  After  the  quan- 
tity, character,  and  value  of  the  imported  merchan- 
dise has  been  ascertained,  the  entry  is  liquidated,*' 
and  the  correct  amount  of  duties  thereby  ascer- 
tained.*' 

[t  200]  L  Final  Payment.  The  importer  of 
record  and  the  ultimate  consignee  are  notified  of 
any  increased  or  additional  duties  found  due  on 
liquidation,  and  unless  payment  is  made  within  ten 
days  the  United  States  attorney  is  requested  to  pro- 
ceed for  recovery  of  the  same.**  Payment  may  foe 
enforced  by  the  lien  of  the  United  States  upon  the 
merchandise.**  ^ 

[i  201]     5.    Method     of     Payment     Formerly 


bonds  for  duties  were  permissible  as  payment;*'  but 
more  recently  it  has  been  required  that  payment 
should  be  in  coin,  coin  certificates,  or  United  States 
notes.*'  It  is  now  legal,  however,  to  make  pay- 
ment by  certified  check,  or  by  a  traveler's  check 
properly  accepted  and  certified;  but  no  person  ten- 
dering a  certified  check  shall  be  released  from  the 
obligation  to  make  ultimate  pa}rment  of  the  duties 
ontil  the  check  shall  have  been  duly  paid.*' 

[i  202]  N.  Refund — 1.  On  Uauidation.  Money 
deposited  as  estimated  duties  but  found  upon  liqui- 
dation to  be  due  the  importer  is  refunded  by  the  col- 
lector of  customs.*' 

[$  203]  2.  On  Heliauidation.  The  refunding  of 
duties  by  reason  of  a  protest  sustained  by  the  board 
of  general  appraisers  is  a  function  of  the  Secretary 
of  the  treasury,  and  not  of  the  collector;  and  the 
latter  may  not  be  restrained  by  suit  from  dispos- 
ing of  such  moneys.*"  Nor  does  the  court  which 
reviewed  the  decision  of  the  board  have  jurisdiction 
to  direct  the  collector  as  to  his  disposition  of  the 
funds  accruing  under  such  decision.'^  A  refund  to 
which  an  importer  is  entitled  may  not  be  arbitrarily 
or  capriciously  refused  by  the  secretary  of  the 
treasury." 

[f  204]  0.  Delivery  of  Goods  to  Importer  on 
Bedelivery  Bond— 1.  In  QeneraL  Merchandise 
liable  to, be  inspected  or  appraised  may  be  delivered 
from  customs  custody  prior  to  inspection  or  ap- 
praisal, upon  the  giving  of  a  so-called  redelivery 
bond  for  double  the  value  of  the  merchandise,  to  be 
forfeited  for  the  nonreturn  unopened  of  any  pack- 
age upon  demand." 

[$205]  2.  Who  May  Give  Bond.  While  the 
law  provides  that  the  bond  may  be  given  by  the  im- 
porter, owner,  consignee,  or  agent  of  the  merchan- 
dise, it  has  been  held  that  an  executor  may  give  such 


33.  n.  S.  v.  Maaaon,  4  Cuat.  A. 
363  (where  a  flat  rate  fixed  by  con- 
tract   waa    held    to    be   exceaalve). 

34.  Davlea  v.  U.  S.,  3  Cust.  A. 
450. 

35.  Meredith  T.  U.  S..  13  Pet.  (IT. 
8.)  4S6,  10  L.  ed.  268;  IT.  S.  T.  One 
Case  Paintlngra,  etc.,  99  Fed.  4ZS,  39 
CCA  686  (forfeited  «oods);  U.  8. 
V.  Cobb,  11  Fed.  76;  Prince  v.  U.  S., 
1»  F.  Caa.  No.  11,426,  2.  Qall.  204 
<aIthoii{rh  the  gooda  were  brought  In 
aa  a  prize);  U.  S.  v.  Dodgre,  25  F. 
Caa.  No.  14,973,  Deady  124;  U.  S.  v. 
Llndaey,  26  F.  Caa.  No.  lS,6dS,  1 
Qall.  365;  U.  8.  v.  Lyman,  26  F. 
(^8.  No.  15,647,  1  Mason'  482.  See 
alao  aupra  (  IS." 

38.     See  cases  Infra  note  37,   38. 

[a]  Tajmunt  la  Impllad  by  the 
expression  "ascertainment  and  liqui- 
dation." LAldlaw  V.  Abraliam,  48 
Fed.   297,    298. 

[b]  "PajaMSt  VBder  wotMt" 
means  a  payment  in  connection  with 
a  protest;  that  Is,  "a  payment  pre- 
ceded by,  accompanied  with,  or  fol- 
lowed by,  a  protest."  Saltonstall  v. 
Birtwell,  66  Fed.  969,  975,  14  CCA 
20S  rafl  164  U.  S.  54,  17  SCt  19,  41  L. 
ed.    S481. 

37.  U.  S.  V.  Sherman,  237  U.  8. 
146,  86  SCt  620,  69  L.  ed.  883  (where 
it  IB  said  that  the  government  will 
not  allow  foreign  goods  to  be 
brought  Into  this  country  and  then 
litigate  with  the  Importer  as  to  the 
amount  of  duty.  The  duty  as  as- 
sessed by  the  collector  must  be  paid 
In  any  event,  and  when  that  has 
been  done  congreaa  in  order  to  pre- 
vent Injustice  has  given  the  import- 
er the  right  to  a  review  of  the  col- 
lector'a  decision). 

38,  U.  8.  V.  One  C^se  Paintings, 
etc..   99   Fed.   426,    39   CCA  686. 

3S.  Rev.  St.  i  2869,  amended  Act 
June  5,  1894  <28  St.  at  U  86  c  96  { 
2);  Rev.   St.   I   2621. 


40,  Rev.  St.  I  S869. 

41.  U.  8.  V.  Grossfeld,  1  Cust.  A. 
189 

[a]  "Seewrad  to  b*  pirfd."— (1) 
Estimated  duties  may  be  secured  to 
be  paid  by  depositing  their  amount 
with  the  collector,  subject  to  equita- 
ble adjustment  when  the  duties  are 
liquidated.  Kimball  v.  Ooodrlch,  10 
Wall.  (U.  S.)  438,  19  L.  ed.  964.  (2) 
Duties  are  "secured  to  be  paid"  in 
the  sense  of  the  law,  by  the  single 
bond  of  the  Importer,  accompanied 
by  a  deposit  of  the  merchandise  de- 
posited. U.  S.  V.  Three  Hundred 
Fifty  Chests  of  Tea,  12  Wheat.  (U. 
S.)  486,  16  Li.  ed.  702;  Six  Hundred 
and  Fifty-One  Chests  of  Tea  v.  TJ. 
S.,  22  F.  Cas.  No.  12,916,  1  Falne  499 
[aff  12  Wheat.    486,   6   L.  ed.    702]. 

43.    Uanidstton  see  supra  (  177, 

43.  Chist.  Reg.  (1916)  art  615; 
Kimball  v.  Qoodrich,  10  Wall.  (U.  8.) 
486,  447,  19  L.  ed.  964;  U.  8.  V.  Gross- 
feld, 1  Cust.  A.  189. 

44.  Cust.   Reg.    (1915)   art   638. 
Actiaaa  for  ooUeotloa  see  infra  I 

210  et  seq. 

45.  Uaa  for  dnttaa  see  Infra  (  221. 
48.     Bx    p.    Davenport,    6    Pet.    (IT. 

S.)  661,  8  L.  ed.  637;. Johnson  v.  U. 
S.,  13  F.  Cas.  No.  7,419,  6  Mason  425; 
U.  a  V.  Johns.  26  F.  Cas.  No.  15,480, 
1  Cranch  C.  C.  284;  U.  8.  v.  Rous- 
manlere,  27  F.  Cas.  No.  16,200,  2 
Mason  373;  T7.  S.  v.  Thompson,  28 
F.  Cas.  No.  16.486,  1  Oall.  388  tfoU 
U.  S.  V.  Carlton,  25  P.  Cas.  No. 
14,726,  1  Gall  400];  U.  8.  v.  Williams. 
28  F.  Cas.  No.  16,724,  1  Ware  178; 
Morton  v.  Ludlow,  6  Paige  (N.  T.) 
519  [ait  1  Eldw.  639];  Jones  v.  Moore, 
1  Bdw.   (N.  T.)    682. 

47.  Rev.    St.    {    3009. 

48.  Act  March  3.  1913  (87  St  at 
L.  733  c  119):  Cust.  Reg.  (1916) 
art    946. 

[a]  VBder  the  earlier  otutonia 
acts,   although    It    was    the   common 


practice  at  the  customhouq.e  to  re- 
ceive the  check  of  the  importer  in 
payment  of  duty,  the  statute  no- 
where recognises  the  right  of  the 
collector  to  receive  anything  but 
money  of  the  United  States  or  for- 
eign gold  or  silver  coin;  and  there- 
fore the  acceptance  of  a  check  by 
the  collector,  and  the  cancellation  of 
the  bond  or  a  receipt  acknowledging 
payment.  If  the  payment  be  in  fact 
made  by  check,  is  open  to  explana- 
tion, and  does  not  bar  a  suit  on  the 
bond  by  the  government.  Johnson 
v.  U.  S.,  13  F.  Cas.  No.  7,419,  5  Ma- 
son  426;  U.  8.  v.  Williams,  28  P. 
Cas.   No.    16,724,   1  Ware   178. 

49.     Cust.    Reg.     (1916)    art    688. 

6a  Joannidla  v.  Loeb,  191  Fed. 
93. 

61.  U.  S.  v.  C:alog«ra,  188  Fed. 
909. 

68.  U.  8.  V.  Cornell  Steamboat 
Co.,  187  Fed.  466,  69  CCA  603  [atf 
202  U.  8.  184,  26  SCt  648,  60  L,.  ed. 
987]. 

53.     Rev.  St.   {  2899. 

'[a]  Vorm  of  radellverr  boad  see 
U.  8.  v.  Dleekerhoff,   103  Fed.  789{. 

[b]  Seelslons  nnOer  former  ata*- 
ntes. — Olney  v.  Arnold,  3  Dall.  (U. 
S.)  308,  1  L.  ed.  614  (refusal  to  ac- 
cept bond  on  account  of  fraud);  U. 
S.  V.  Lyman,  26  F.  Cas.  No.  16.647, 
1  Mason   482    (by  whom  given). 

[c]  Siglits  of  surety  onOer  sc«- 
▼loiui  rtatnt—.  Chllds  v.  Shoema- 
ker, 6  F.  Cas.  No.  2,681,  1  Wash.  C. 
C.  494;  Johns  v.  Brodhag,  13  F.  C^aa. 
No.  7,362-,  1  Cranch  C.  C.  ZS5;  Knox 
V.  Devens,  14  F.  Cas.  No.  7,905,  5 
Mason  380;  U.  S.  v.  Hunter.  26  P. 
Cas.  No.  16.426,  5  Mason  62  [aff  6 
Pet.  173,  88  L.  ed.  86];  U.  8.  v.  Pres- 
ton, 27  F.  (3as.  No.  16,087,  4  Wash. 
C.  C.  446:  Bouchaud  v.  DIas,  1  N.  T. 
201  [rev  8  Edw.  485]:  Sluby  v. 
ChampUn,  4  Johns.  (N.  Y.)  461: 
State    Bank    v.    Adger,    11    8.    C.    Bq. 
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a  bond  r^^rding  goods  of  his  testator.** 

[$  206]  3.  Effect  of  Bond.  While  the  execu- 
tion of  a  redelivery  bond  transfers  the  custody  of 
the  goods  from  the  government  to  the  importer,'" 
it  does  not  operate  as  an  extinguishment  of  the  debt 
due  the  government,  but  merely  as  a  security  for  its 
payment ;'''  and  it  has  been  held  that  the  United 
States  need  not  resort  to  the  surety  on  such  bond  in 
the  first  instance,  but  may  proceed  against  the  sure- 
ties upon  the  probate  bond  of  an  executor  who  had 
executed  such  security;*'  but  if  this  security  is 
lawfully  executed  by  the  consignee,  no  recourse  can 
be  had*  against  the  real  owner.** 

[$  207]  4.  Departure  from  Statatory  Beqnize- 
ments.  It  has  been  further  held  that  the  authority 
of  the  collector  to  require  a  redelivery  bond  in- 
cludes the  right  to  take  a  less  stringent  undertak- 
ing;** also  that  a  bond  for  a  less  amount  than  that 
for  which  the  law  provided  was  valid.*' 

[$  208]  6.  Liability  on  Bond.  The  amount  re- 
coverable for  the  breach  of  a  redelivery  bond,  by 
the  refusal  of  the  principal  obligor  to  return  pack- 
ages on  demand  of  the  collector,  is  double  the  esti- 
mated value  of  the  particular  packages  so  with- 
held, as  liquidated  damages;*^  but  there  is  no  liabil- 
ity unless  there  are  both  demand  and  disobedience 
thereof  for  the  return  of  goods  within  the  ten  days 
prescribed  by  law.*' 

[$  209]  6.  Enforcement  of  Bond.  The  penalty 
of  a  redelivery  bond  is  not  enforceable  on  behalf 
of  the  government  in  proceedings  relative  to  the 
amount  of  duty,  brought  by  the  importers  by  pro- 
test,- before  the  board  of  general  appraisers.*" 

[i  210]    P.    Actloiis  for  Collection— 1.    In  Gkn- 

282:  Bnders  V.  Brune,  4  Rand.  (26 
■Va.)    438. 

[d]  Prooaadlafi  nndsr  acts  pxvvl- 
<nu  to  that  of  1789  see  Reed  v.  Em- 
ory, 1  Serg.  &  R.  (Pa.)  339:  Gallag- 
her V.  Davis,  2   Teates   (Fa.)   648. 

54.  U.  S.  V.  Aborn,  24  F.  Cas.  No. 
14.418,    3    Mason    126. 

65.  Ferry  v.  U.  S..  86  Fed.  660, 
29  CCA  346  (risk  of  loss  on  import- 
«r). 

se.  V.  B.  V.  Cobb,  11  Fed.  78;  V. 
8.  V.  Lyman,  28  F,  Cas.  No.  16,647, 
1  Mason  482. 

67.  U.  S.  V.  Aborn,  24  F.  Cas.  No. 
14,418,  3  Mason  126. 

68.  Knox  V.  Devens,  14  F,  C!as. 
No.  7,906,  6  Mason  380  [dlst  U.  S. 
V.  Lyman,  26  F.  Cas. .  No.  16,647,  1 
Mason  482]  (at  least  where  the  stat- 
ute provides  that  the  consignee  shall 
be  deemed  the  owner  for  the  pur- 
poses of  the  tariff  act). 

59.  U.  S.  V.  Dleckerhoir,  202  U.  S. 
302,  26  set  604,   50  L.   ed.  1041. 

eo.  U.  S.  V.  Linn,  26  F.  Cas.  No. 
16,806,    Crabbe    307. 

61.  U.  S.  V.  Dieckerhoff,  202  U.  S. 
302.   26   set  804,   60  L.   ed.  1041. 

[a]  Baamm  of  mis. — Such  amount 
Is  not  a  harsh  or  excessive  penalty, 
the  object  of  the  statute  In  requiring 
the  bond  being  to  aecure  the  return 
-of  the  packages  when  demanded,  and 
to  obviate  the  necessity  and  trouble 
of  resorting  to  extrinsic  evidence  to 
ascertain  thelW  contents.  U.  8.  V. 
Dieckerhoff.  202  U.  S.  30e,  26  SCt 
604,   60   L.  ed.   1041. 

ea.     U.  S.  V.  Psaki,  181  Fed.  636. 

ea.  U.  S.  V.  Habicht,  1  Cust.  A. 
C8. 

Protmrt  see  infra  U  229-282. 

64.  U.  S.  V.  Mexican  International 
R.  Co.,  164  Fed.  619:  U.  S.  v?  Bishop, 
125  Fed.  181,  60  CCA  128;  U.  S.  v. 
Lyman,  26  F.  Cas.  No.  16,647.  1  Ma- 
son   482. 

66.  Abner  Doble  Co.  v.  U.  S.,  119 
Fed.  152,  66  CCA  40  (where  defend- 
ant, who  had  made  a  withdrawal  en- 
try and  had  paid  a  part  of  the  du- 


ties   as    liquidated,    was    held    liable 
for   the   remainder). 

[a]  A  piudiaser  of  gooda,  after 
they  have  passed  the  customhouse 
without  the  payment  of  duties, 
would  not  be  liable  for  the  duty.  In 
the  absence  of  a  showing  of  conni- 
vance with  the  Importer.  tJ.  S.  v. 
Koblita,   IS  Fed.   900. 

66.  Five  Hundred  and  Eighty-One 
Diamonds  v.  U.  S.,  "9  Fed.  656,  66 
CCA  122,  60  LRA  6^6  (holding  that 
a  seller  of  Imported  goods,  with 
right  to  rescind,  could  not  assert 
that  right  as  agalnut  the  right  of 
the  United  States  to  forfeit  the 
goods  for  smuggling);  Walkof  v. 
Fox.  90  Misc.  338,  163  NTS  27 
faff  171  App.  Div.  908,  166  NTS 
1146]  (holding  that,  if  a  trustee  In 
bankruptcy  falls  to  pay  a  debt  to  the 
United  States  or  to  distribute  the 
fund  In  his  hands  after  notice  of 
such  debt,  he  makes  himself  person- 
ally liable). 

67.  See  cases  supra  notes  64-66. 
TilaWllty  of  oonalaBaa  see  infra   i 

68.  CoUon  v.  U.  S.,  11  How.  (U. 
S.)  229,  13  L.  ed.  676;  Meredith  v. 
U.  S..  18  Pet.  (U.  S.)  486,  10  L.  ed. 
258;  U.  S.  V.  Mexican  International 
R.  Co.  164  Fed.  519;  U.  S.  v.  Nation- 
al Fibre  Bd.  Cq^  133  Fed.  596;  U.  S. 
V.  Bishop,  125  Fed.  181,  60  CCA  123; 
U.  S.  V.  Hathaway,  26  F.  Cas.  No. 
16,326,  3  Mason  324;  U.  S.  v.  Lyman, 
26   F.   Caa   No.   16,647,   1    Mason   482. 

69.  U.  S.  V.  O'Neill,  122  Fed.  647 
raff  129  Fed.  909,  65  CCA  341];  Du 
Pelrat  v.  Wolfe,  29  N.  T.  436. 

TO.  U.  S.  v.  O'Neill,  122  Fed.  647 
taft  129  Fed.  909,  64  CCA  841];  Du 
Pelrat  v.  Wolfe,  29  N.  Y.  436. 

71.  U.  S.  v.  Bishop,  125  Fed.  181, 
80   CCA   12S. 

78.  U.  8.  v.  Mexican  International 
R.  Co.,  151  Fed.  645,  81  (X!A  61; 
Baldwin  V.  U.  S.,  113  Fed.  217,  51 
CCA  174  [certiorari  den  184  U.  S. 
700,  22  SCt  939,  46  L.  ed.  766] ;  Gray 
V.    U.    S..    lis    Fed.    213,    61    CCA   170 


eiaL  Unpaid  duties  constitute  a  personal  debt  or 
chai^  upon  the  importer  or  consignee,**  or  other 
|)erson  who  bears  such  relation  to  the  goods  as  to  be 
chargeable  with  duties,**  which  takes  precedence 
over  the  claims  of  all  other  debtors,*'  and  which 
will  support  an  action  in  favor  of  the  government 
against  the  person  liable  for  the  recovery  of  such 
unpaid  duties.*' 

[$  211]  2.  Liability  of  Consignee.  An  action 
of  debt  lies  in  favor  of  the  government  against  the 
consignee  for  the  duties,  whenever  by  accident,  mis- 
take, or  fraud  no  duties  or  short  duties  have  been 
paid.'*  But  one  cannot  be  made  consignee  against 
his  will;'*  and  where  the  named  consignee  chooses 
to  renounce  that  character  and  refuses  to  have  any- 
thing to  do  with  the  goods,  the  government  acquires 
no  right  against  him  as  virtual  importer.'*  But  if 
the  consignor  fails  to  obey  the  consignee's  instruc- 
tibns,  and  additional  duties  for  undervaluation 
thereby  accrue,  the  consignee's  liability  is  not  there- 
fore relieved,'*  and  the  government  is'  entitled  to 
recover  from  the  consignee  such  additional,  as  well 
as  the  regular,  duties."  It  is  immaterial  that  the 
one  who  is  technically  the  consignee,  because  the 
autbonzeu  holder  of  the  bill  of  lading,  is  nofthe 
real  party  in  interest,  but  merely  a  forwarding 
agent  or  customs  broker,"  or  a  selling  agent."  The 
United  States  has  no  remedy  against  the  owner  of 
imported  goods,  who  is  not  their  consignee'  and  does 
not  make  the  customs  entry;'*  but  where  the  at- 
torney in  fact  for  a  railroad  company  madp  entry 
in  his  own  name  the  company  was  held  liable  for 
the  duties  upon  its  being  shown  that  the  company 
was  really  the  importer  and  consignee  of  the  im- 


[certlorarl  den  184  U.  S.  700,  22   SCt 
939,  46  L.  ed.  765]. 

73.  U.  S.  V.  Mexican  International 
R.  Co.,  151  Fed.  645,  81  CCA  61; 
U.  S.  V.  Vandiver,  133  Fed.  252; 
Baldwin  V.  U.  S.,  113  Fed.  217.  61 
CCA  174  [certiorari  den  184  U.  S. 
700,  22  SCt  939,   46  L.  ed.  765]. 

[a]  Xaason  for  mla. — "The  first 
section  of  the  customs  administra- 
tive act  reads  as  follows:  "That  all 
merchandise  Imported  into  the  Unit- 
ed States  sh^ll,  for  the  purpose  of 
this  act,  be  deemed  and  held  to  be 
the  property  of  the  person  to  whom 
the  merchandise  may  l>e  consigned: 
but  the  holder  of  any  bill  of  lading 
consigned  to  order  and  indorsed  by 
the  consignor  shall  be  deemed  the 
consignee  thereof,'  etc.  The  govern- 
ment is  not  called  upon  to  hunt  up 
any  ultimate  consignee,  when  there 
is  a  primary  consignee  to  whom  the 
goods  are  sent,  and  who  himself 
presents  the  invoice,  makes  the  en- 
try, receives  the  bill  of  lading,  and 
gets  the  goods;  thus  being  himself 
their  'importer'."  Baldwin  v.  U.  S.. 
118  Fed.  217.  61  CCA  174  [certiorari 
den  184  U.  S.  700,  22  SCt  989,  46  L. 
ed.   765]. 

74.  Knox  V.  Devena,  14  F.  C^s. 
No.  7,905,  5  Mason  380. 

75.  Knox  V.  Devens,  14  F.  Cas. 
No.  7,905,  6  Mason  380,  398  (where 
It  was  said:  "The  law  looks  to  the 
fact  of  consignment,  and  recognises 
the  party,  who  appears  as  consignee 
on  the  manifest  and  bill  of  lading 
and  invoice,  (which  are  to  govern 
the  entry),  as  the  substantial  owner. 
It  does  not  choose  to  trust  to  the 
uncertain  results  of  other  evidence 
to  establish  the  true  ownership;  but 
It  adopts  a  convenient  and  easy  rule, 
by  which  to  guide  public  offlcers 
promptly  In  their  duty,  as  well  as 
the  parties   In   their  responsibility"). 

[a]  OoBtraat  the  ml*  aa  to  toa- 
nar*  and  UfHt  dntlaa,  which  are 
held  payable  by  the  owner  of  the 
vessel,      and      are      not      chargeable 


For  later  oaaaa,  davalopmaBta  and  ohasaaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ported  merchandise,  even  though  not  its  ultimate 
eonsignee;'"  but  where  there  was  no  consignment  to 
persons  employed  by  importers  to  pass  goods 
through  a  customhouse,  the  agents  were  not  liable 
for  duties.'^  The  laws  of  the  United  States  do  not 
contemplate  that  the  carrier  of  imported  goods  shall 
pay  duties  thereon  when  acting  merely  as  carrier 
and  not  as  consignee.'^ 

[$  212]  S.  Procedure— a.  Action  in  Personam. 
The  government  is  not  limited  to  <  summary  pro- 
ceedings under  various  provisions  of  tl^e  tariff  laws, 
but  may  enforce  payment  by  an  action  against  the 
importer  in  the  district  in  which  he  resides.^'  An 
information  in  debt  is  an  appropriate  remedy  by 
which  to  enforce  the  payment  of  duties  imposed  by 
statutes  of  the  United  States.^" 

li  213]  b.  Parties  and  Fonm.  The  action 
should  be  in  the  name  of  the  United  States  rather 
than  of-  any  of  its  officers.^^  The  defendant  is  the 
person  made  liable  for  the  duties.'^  The  action 
may  be  brought  either  in  a  court  of  the  United 
States  "  or  in  state  courts.'* 

[i  214]  c.  Pleading.  In  an  action  against  an 
importer  for  increased  duties  found  due  on  a  re- 
liquidation  made  by  a  collector  of  customs  on  the 
iETound  of  fraud,  it  is  not  sufficient  for  the  United 
States,  in  order  to  state  a  good  cause  of  action,  to 
tiHege  the  finding  or  decision  of  the  collector  that 
there  was  fraud,  without  alleging  in  what  connec- 
tion the  collector  had  made  his  finding  or  decision; 
the  government  in  such  a  suit  is  obliged  to  conform 
to  the  general  rule  of  pleading,  where  recovery  is 
sought  on  the  ground  of  fraud.*" 

[I  215]  d.  Defenses.  It  is  immaterial  on  the 
question  of  liability  for  duties  that  there  may  be  a 
Jien   or  bond,  or  that   the  goods  may   have  been 


smuggled  or  through  mistake  or  fraud  delivered  up 
by  the  customs  officials,  without  payment  of  the 
duties,^'  or  that  the  importer  by  violation  of  the 
customs  laws  has  incurred 'a  forfeiture  or  other 
penalty.''  K  the  action  is  for  the  amount  due 
upon  a  final  liquidation,  the  importer  cannot  as  a 
defense  allege  that  the  assessment  was  illegal;" 
but  the  trial  may  be  stayed  to  permit  the  boud  of 
general  appraisers  to  pass  upon  the  correctness  of 
the  assessment."  Nor  can  the  importer  plead  ir- 
regularities in  the  appraisement  unless  he  has  com- 
plied with  the  statutes  providing  for  appeals  from 
such  appraisals."*  T'he  fact  that  certain  duties 
were  refunded  upon  a  reclassification  does  not  pre- 
clude the  government  from  recovering  under  a  sec- 
ond reliquidation,  if  the  action  is  brought  within 
the  time  prescribed  by  statute."^  The  fact  that  the 
collector  fails  to  levy  an  additional  duty  upon  im- 
ported goods,  to  which  they  are  liable  by  reason  of 
undervaluation,  does  not  affect  -  the  right  of  the 
United  States  to  recover  the  amount  of  such  duty 
by  suit;°^  nor  is  it  necessary  in  such  proceedings 
to  show  fraudulent  intent  on  the  part  of  consignor 
or  consignee."    . 

'  [$  216]  e.  Evidence— (1)  In  OeneraL  .  The 
general  rules  of  evidence  are  discussed  elsewhere  in 
this  work.'* 

[$  217]  (2)  Oflcial  Documents  as  Evidenoe. 
Defendant  in  an  action  against  him  for  unpaid 
duties  i&  entitled  to  make  use  of  the  official  custom- 
house papers  relating  to  the  matter,  and  may  by 
mandamus  compel  the  collector  of  customs  to  pro- 
duce them,"  and  the  government  may  of  course 
make  use  of  the  collector's  books  as  evidence.** 

[i  218]  (3)  Burden  of  Proof.  The  burden  of 
proof  is  on  the  government  to  show  the  quantity  of 


against  a  mere  consignee  of  the  ves- 
sel. U.  S.  V.  Hathaway,  26  F.  Cas. 
No.    15,326,    3   Mason   324. 

76.  TJ.  S.  V.  Mexican  International 
R.  Co.,  151  Fed.  545,  550,  81  CCA  61 
(According  to  the  opinion.  In  this 
case  the  customs  declaration  made 
by  the  railroad  agent  stated  that  a 
person  In  Philadelphia  was  the  own- 
er of  the  merchandise,  and  the  duties 
assessed  were  presumably  collected 
with  the  freight,  when  the  goods 
were  delivered  to  such  owner.  The 
court  added  with  reference  to  the 
railroad  company's  attorneys  In  fact: 
"The  evidence  as  to  the  course  of 
business,  as  well  as  the  evidence  re- 
lating to  the  importation  in  ques- 
tion, shows  that  all  parties  con- 
cerned Icnew  that  both  .  .  .  were 
acting  for  the  railroad  company. 
They  were  probably  relieved  of  per- 
sonal liability,  being  the  agents  of 
a  disclosed  principal.  Whitney  v. 
Wyman,  101  U.  S.  392,  25  L.  ed. 
1050").  Compare  U.  S.  v.  Vandlver, 
133  Fed.  252;  Baldwin  v.  U.  S.,  113 
Fed.  217,  61  CCA  174  tcertlorarl  den 
184  U.  S.  700,  22  SCt  »39,  46  L.  ed. 
765]  (where  the  agents  of  the  real 
parties  in  Interest  were  held  liable 
for  the  duties,  although  In  each  in- 
stance their  principals  were  dis- 
closed). 

77.  U.  S.  V.  Bevan,  24  F.  Cas.  No. 
14,588.  Crabbe  324  (expl  Baldwin  T. 
U.  S.,  113  Fed.  217,  51  CCA  174 
(certiorari  den  184  U.  S.  700,  22  SCt 
939.   46  L.  ed.  765)]. 

7S.  State  v.  Bland.  168  Mo.  1,  67 
SW  580.  See  Wabash  R.  Co.  v. 
Pearce,  192  U.  S.  179,  24  SCt  231.  4S 
I...  ed.  397  (as  to  lien  of  terminal 
carrier  for  duties  advanced  to  the  in- 
itial carrier,  on  goods  transported  un- 
der bond). 

79.  TJ.  S.  V.  National  Fibre  Bd. 
Co..   187  Fed.   B»«;  U.  8.  v.  Boyd.  24 
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Fed.  690,  23  Blatchf.  299;  U.  S.  v. 
George,  25  F.  Cas.  No.  15,198,  6 
Blatchf.   406. 

[a]  Prooaadiaga  la  xna.  sot  avail- 
able^—While  the  summary  methods 
of  collection  of  duty  required  by  law 
to  be  taken  by  customs  oRicers 
against  Imported  goods  are  in  the 
nature  of  proceedings  In  rem,  the  in- 
ability to  proceed  In  rem  does  not 
prevent  the  government  from  bring- 
ing' a  suit  in  personam  to  enforce 
the  Importer's  personal  liability  for 
the  debt.  U.  S.  v.  Sherman,  237 
U.  S.  146,  35  SCt  520,  59  L.  ed. 
883 

80.  U.  S.  ▼.  Lyman,  26  F.  Cas. 
No.    15,647,    1    Mason    482;    Stockwell 

V.  u.  s.,  13  'Wall.  (u.  s.)  eai,  20 

L.  ed.  491;  Chaffee  v.  U.  S.,  18  Wall. 
(U.  S.)  516,  21  L.  ed.  908.  Com- 
pare Goody  V.  Penny,  9  M.  &  W.  687, 
162  Reprint  290. 

81.  Benton  v.  Woolsey,  12  Pet. 
(U.  S.)  27,  9  L.  ed.  987;  U.  S;  v.  Three 
Hundred  Fifty  Chests  of  Tea,  12 
Wheat.    (U.  S.)   486.  6  L.  ed.  702. 

83.    TitaMllty  for  dntUs  see  supra 

::  210, 211. 

83.  Judicial  Ctode  (36  St.  at  L. 
1091  c  231  i  24)  (giving  United  States 
district  courts  original  jurisdiction 
"of  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  brought  by 
the  United  States,  or  by  any  offlcer 
thereof  authorised  by  law  to  sue"); 
U.  S.  V.  National  Fibre  Bd.  Co.,  133 
Fed.   596. 

84.  Stearns  v.  U.  S<,  22  F.  Cas. 
No.  18.341,  2  Paine  300:  Johnson  v. 
Stimmel,  89  N.  T.  117;  U.  S.  v.  Graff, 
4  Hun  (N.  T.)  634,  67  Barb.  304;  U.  S. 
V.   Dodge,   14   Johns    (N.  T.)   95. 

85.  U.  S.  V.  Sherman,  237  U.  S. 
146.   35   SCt   520,   59   L.   ed.   883. 

86.  Meredith  v.  U.  S.,  13  Pet.  (U. 
S.)  486.  10  L.  ed.  258;  U.  S.  v.  Boyd, 
24   Fed.    690.    23   Blatchf.    299;   U.    S. 


V.  Koblltz,  15  Fed.  900;  U.  8.  v.  Cobb, 
11  Fed.  76;  Stodkwell  v.  U.  S.,  28 
F.  Cas.  No.  13,466.  3  Cliff.  284  [a« 
13  Wall.  531,  20  L  ed.  491];  In  re 
An  Ullage  Box  of  Sugar,  24  F.  Cas. 
No.  14,324,  1  Ware  355;  U.  S.  v. 
Dodge,  25  F.  (^s.  No.  14,973,  Deady 
124;  U.  8.  V.  George,  25  F.  Cas.  No. 
15,198,  6  Blatchf.  406;  U.  S.  v.  How- 
land,  26  F.  Cas.  No.  15,406,  2  Cranch 
C.  C.  508;  U.  S.  v.  Lyman,  26  F. 
Cas.  No.  15,647,  1  Mason  482;  U.  S. 
V.  Murdock,  18  La.  Ann.  306,  89 
AmD  651;  State  v.  Williams,  8  Tex. 
384. 

87.  U.  8.  V.  One  Case  of  Paintings, 
99    Fed.    426,    39   CCA   686. 

88.  V.  8.  V.  Mexican  International 
R.  Co.,  151  Fed.  545,  81  CCA  61: 
U.  8.  V.  Tiffany,  151  Fed.  473,  81 
CCA  11;  Louisville  Pillow  Co.  v.  U. 
8.,    144    Fed.    386,    75    CCA    324. 

89.  U.  8.  V.  Tiffany,  154  Fed.  740, 
153  Fed.  969,  83  CCA  81;  Northern 
Pac.  R.  Co.  V.  QIaspell,  49  Fed.  482, 
1  CCA  327;  Hatter  of  Dana.  Treas. 
Dec.   23749. 

sa  U.  S.  V.  Barnshaw,  45  Fed.  782 
[aff  146  U.  8.  60,  13  SCt  14,  36  L. 
ed.  887];  Chase  v.  U.  8.,  9  Fed.  882 
faff  25  F.  Cas.  No.  14,747];  U.  S.  v. 
Couslnery,  26  F.  Cas.  No.  14,878,  7 
Ben.  251;  Watt  v.  U.  S..  29  F.  Cas. 
No.    17,292,    15    Blatchf.    29. 

91.     U.  S.  v.  Fox,  63  Fed.  531. 

98.  U.  S.  V.  Nuckolls,  118  Fed. 
1005,  55  CCA  499. 

93.  U.  S.  v.  Bishop,  125  Fed.  181, 
60  CCA  123. 

94.  See  Evidence  [16  Cyc  821]. 

95.  U.  8.  V.  Button,  26  F.  Cas. 
No.  15,433,  10  Ben.  268;  U.  8.  v. 
Toungs,  28  F.  Cas.  No.  16,783,  10  Ben. 
264. 

96.  U.  S.  V.  Howland.  26  F.  Cas. 
No.  15,406,  2  Cranch  C.  C.  508  (hold- 
ing that  such  records,  In  the  hand- 
writing of  a  deceased  clerk,  are  ad- 
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merchandise  imported  by  defendant,  and  that  he 
imported  it  without  paying  the  required  duties;" 
but  the  burden  is  upon  the  importer  to  show  that  a 
change  of  classifleation  should  not  have  been  made.*' 

[$  219]  4.  OostB.  In  proceedings  for  recovery 
of  duties  costs  may  be  taxed  in  favor  of  the  United 
States,"  but  not  in  favor  of  defendant  as  against 
the  United  States.^ 

[i  220]  5.  Intenst.^  Interest  is  recoverable 
upon  the  amount  of  the  duties  adjudged  due  to  the 
United  States,'  from  the  date  of  demand,*  where 
the  amount  due  is  liquidated  and  clearly  ascertained,' 
and  it  should  be  computed  at  the  rate  allowed  by 
the  state  into  which  the  importation  is  made.* 

[i  221]  Q.  Lien  for  Dntiea.  In  addition  to  be- 
ing a  personal  debt  against  the  importer,  duties  due 
upon  imported  goods  constitute  a  lien  on  the  goods 
themselves,^  which  is  enforceable  on  the  oommon- 
law  side  of  the  court,  but  not  in  admiralty.'  Pro- 
ceedings should  be  instituted  in  the  name  of  the 
United  States.'     This  lien  of  the  government  at- 


taches upon  the  goods  from  the  moment  of  their 
arrival  and  is  not  disehai^ed  by  their  unauthohced 
and  illegal  removal  from  customs  custody."  The 
lien  for  duties  is  restricted  to  the  goods  on  which 
the  duties  in  question  accrued,  and  does  not  enst 
as  to  duties  due  by  the  importer  on  previous  impor- 
tations,^^ although  if  a  part  of  a  single  consign- 
ment is  fraudulently  withdrawn  without  payment 
of  the  duties  thereon,  the  remainder  can  be  held 
until  the  duties  on  the  entire  importation  are  paid.'' 
Such  lien  ceases  upon  the  taking  of  a  bond  and  se- 
curity for  the  goods  and  the  delivery  of  them  to 
the  consig:nee,"  or  upon  tender  of  the  legal  duties 
or  proper  security  therefor,'*  although  it  seems  that 
an  unsuccessful  proceeding  by  the  United  States 
for  an  alleged  violation  of  the  revenue  laws  would 
not  deprive  it  of  such  a  lien.''  Upon  sale  for  the 
payment  of  accrued  duties  the  owner  has  the  right 
to  bid  in  the  property,  in  the  absence  of  fraud  or 
conspiracy  upon  his  part  to  defraud  the  rev- 
enue." ' 


V.    EEOOVEEY  OP  DUTIES 


[$  222]  A.  Power  of  Congress.  Congress  has 
plenary  power  to  prescribe  specifically  the  methods 
by  which  the  rights  of  importers  against  the  gov- 
ernment may  be  enforced;"  and  under  the  laws  of 
the  United  States  importers  have  continuously  en- 
joyed the  right  of  bringing  proceedings  for  the  re- 
covery of  duties  illeg^ly  imposed  upon  imported 
merchandise,  and  these  proceedings  have  uniformly 
been  judicial  in  character,  or  have  at  least  involved 
judicial  review  at  some  stage,  which  is  appropriate 
to  the  fact  that  the  determination  of  the  proper 
tariff  classification  of  imported  commodities  often 


involves  intricate  points  of  law  and  of  fact."  Cus- 
tomhouse duties  paid  by  mistake  on  property  not 
belonging  to  plaintiff  may  be  recovered  back."  Con- 
gress has  x>ower  to  legalize  and  ratify  the  collection 
of  duties  illegally  exacted.'" 

[$  223]  B.  Pormer  Mode  of  Procedure— 1.  In 
CkueraL  The  method  of  litigating  such  claims 
against  the  United  States  has  varied'  greatly.  At 
first  actions  in  assumpsit  were  brought  against  col- 
lectors of  customs  personally.^'  In  1839  congress 
took  away  this  common-law  right  of  action  and  t;ave 
instead  a  remedy  based  on  statutory  liability,  which 


mlsalble  In  evidence  on  behalf  of  the 
United  States). 

97.  U.  S.  V.  Kobllts.  16   Fed.  900. 

98.  U.  S.  T.  Midgley,  42  Fed. 
«68. 

9».  U.  S.  V.  National  Fibre  Bd. 
Co.,   1S3   Fed.   BSe. 

1.  Marine  v.  Lyon,  62  Fed.  153, 
10  CCA  315  (holding  that  costs  do 
not  so  as  a.  matter  of  common  right 
with  a  Judgment  aealnst  the  govern- 
ment, and  that  It  must  be  shown  that 
the  TTnlted  States  has  consented  to 
pay  coats).  To  same  effect  In  re 
Chase,  60  Fed.  695.  Contra  U.  S. 
V.  Davis,   54  Fed.    147.   4   CCA   261. 

S.  liMerest  m  damaffaa  see  Dam- 
ages ij  136-149. 

3.  U.    S.   V.   Tiffany,    154    Fed.   740. 

4.  U.  S.  V.  Urmston,  154  Fed.  522; 
U.  S.  V.  Mexican  International  R. 
Co.,  164  Fed.  519.  Compare  U.  S. 
T.  Koblltz,  15  Fed.  900  (holding  that 
the  amount  of  recovery  cannot  ex- 
ceed the  amount  claimed  in  the  com- 
plaint, and  that  the  government  vulb 
not  entitled  to  interest  on  the  unpaid 
duties). 

5.  U.  S.  T.  Mexican  International 
R.   Co.,    154   Fed.   519. 

e.  17.  S.  V.  Mexican  International 
R.  Co..   154   Fed.   519. 

7.  Harris  v.  Dennie,  3  Pet.  (U.  S.) 
292,  302,  7  L.  ed.  688  (holding  that 
the  Hen  does  not  cover  duties  ante- 
cedently due);  U.  S.  v.  Mexican  In- 
ternational R.  Co.,  154  Fed.  519. 
.8.  U.  S.  V.  Five  Hundred  Boxes 
of  Pipes,  25  F.  Cas.  No.  15,116,  2 
Abb.  500  [foil  U.  S.  V.  Three  Hun- 
dred Fifty  Chests  of  Tea,  12  Wheat. 
(U.  S.)  486.  6  L.  ed.  7021.  And  see 
generally  Liens  [25  Cyc  665]. 

9.  Benton  v.  Woolsey,  12  Pet.  (U. 
S.)  27,  9  L.  ed.  987;  U.  8.  v.  Three 
Hundred  Fifty  Chests  of  Tea,  12 
Wheat.    (U.  S.)   486,  6  L.  ed.  702. 

10^  U.  S.  V.  Three  Hundred  Fifty 
Chests  of  Tea,  12  Wheat.  (U.  S.) 
486,    «    L.    ed.    702. 


11.  Howland  V.  Harris,  12  F.  Cas. 
No.  6,794,  4"  Mason  497;  Dennie  v. 
Harris,  9  Piclc.  (Mass.)  364;  Hodges 
V.  Harris,  6  Pick.  (Mass.)  360;  Har- 
ris v.  Dennie,  3  Pet.  (U.  S.)  292,  7 
L.  ed.  683  [rev  5  Pick.  (Mass.) 
120]. 

[a]  Xb  OMWda  Imported  merchan- 
dise that  has  been  assigned  by  the 
Importer  is  not  after  assignment  sub- 
ject to  a  Hen  for  the  duties  on  other 
merchandise  imported  by  the .  same 
importer.  Clarkson  v.  Atty.-Gen.  15 
Ont.  632. 

IS.  Hendriclcs  v.  Schmidt,  68  Fed. 
425,  426,  15  CCA  504  (the  court  say- 
ing that  "if  there  had  been  dttTer- 
ent  consignments, — separate  entries 
of  different  classes  of  goods, — the 
Hen  upon  one  consignment  would 
probably  not  have  attached  to  the 
others.  But  In  this  particular  each 
consignment  covered  by  a  single  en- 
try is  Indivisible,  and  the  lien  upon 
the  whole  attaches  to  each  and  every 
part    thereof"). 

13.  U.  S.  v.  Three  Hundred  Fifty 
Chests  of  Tea.  12  Wheat.  (U.  S.) 
486,  6  L.  ed.  702;  U.  S.  v.  Murdoch, 
27  F.  Cas.  No.  15,836,  2  Cranch  C.  C. 
486 

14.  U.  8.  V.  Three  Hundred  Fifty 
Chests  of  Tea,  12  Wheat.  (U.  S.)  486, 
6  L.  ed.  702;  Conard  v.  Pac.  Ins.  Co., 
6  Pet.  (U.  S.)  262,  281,  8  L.  ed.  392 
(where  it  Is  said:  "There  is  no  pre- 
tence to  say,  that  the  property  of  the 
importer  in  the  goods  is  divested  by 
any  possession  subsequently  taken  by 
the  United  States,  after  the  arrival 
of  the  goods,  for  the  purpose  of 
maintaining  their  lien  for  duties. 
That  possession  is  not  adverse  to  the 
title  of  the  importer;  and  indeed,  It 
may  be  properly  deemed  not  so  much 
an  exclusive,  as  a  concurrent  and 
mixed,  possession,  for  the  joint  bene- 
fit of  the  importer  and  of  the  United 
States.  It  leaves  the  importer's  right 
to  the  immediate  possession  perfect. 


the  moment  the  lien  for  the  duties  in 
discharged;  and  if  he  tenders  the  du- 
ties, or  the  proper  security  therefor, 
and  the  collector  or  other  officer  re- 
fuses the  delivery  of  the  goods.  It  is 
a  tortious  conversion  of  the  property, 
for  which  an  action  of  trespass  or 
trover  will  He"). 

IB.  U.  8.  v.  Five  Hundred  Boxes 
of  Pipes,  26  F.  C^s.  No.  15,116,  2  Abb. 
500. 

16.  Ney  v.  Ladd,  (Tex.  Civ.  A.) 
68   SW  1014. 

17.  Dooley  v.  U.  8.,  182  U.  S.  222. 
21  set  762,  45  ti.  ed.  1074;  SchilUn- 
ger  v.  U.  S.,  155  U.  S.  163,  15  SCt 
85,  39  L.  ed.  108;  Nichols  v.  U.  8.. 
7  Wall.  (U.  8.)  122,  19  L.  ed.  125; 
U.    S.    V.   Hablcht,    1    Cust.   A.   63. 

[a]  TIiMf*  la  ao  Tasted  xlgM  to 
import  superior  to  the  power  of  con- 
gress to  say  upon  what  terms  it  shall 
be  done,  and  it  is  quite  within  the 
constitutional  discretion  of  congress 
to  say  upon  what  terms  foreign  trade 
may  be  had,  and  to  determine  hov 
the  Justice  of  the  claims  for  alleged 
excessive  tariff  taxation  shall  be  as- 
certained and  disposed  of.  Such 
claims  may  in  the  discretion  of  con- 
gress be  left  altogether  to  an  execu- 
tive department,  or  in  suits  against 
the  collectors  of  customs,  or  to  the 
determination  of  a  board  of  general 
appraisers,  subject  to  review  by  the 
courts  upon  such  particulars  only  as 
the  law  may  prescribe.  U.  S.  »■ 
American  Bxpress  CJo.,  177  Fed. 
735. 

18.  U.  B.  v.  Mosby,  133  U.  8.  i72< 
288.    10   SCt    327,    33    L.   ed.   626. 

19.  Derby  v.  Pierce,  1  Dane  Abr. 
(Mass.)  190. 

ao.  U.  S.  V.  Heinssen.  206  V.  S. 
370,  27  SCt  742,  61  L.  ed.  1098,  11 
■AnnCas     688. 

91.  Arnson  v.  Murphy,  109  U.  S- 
238.  3  SCt  184,  27  L.  ed.  920:  Elliott 
V.  Swartwout,  10  Pet.  (U.  S.)  IS'.  ' 
L.  ed.   373. 


For  lat«r  oaasa,  darslopawata  and  duwyaa  in  the  law  see  cumulative  Annotations,  same  title,  pac«  and  note  nnmber. 
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was  exclusive "  and  therefore  not  within  the  juris- 
4liction  of  the  court  of  claims.'^  Although  as  for- 
merly the  action  continued  to  be  brought  personally 
against  the  collector,'*  it  was  prescribed  that  re- 
fund of  excess  duties  should  be  made  by  direction 
of  the  secretary  of  the  treasury  out  of  any  money 
in  the  treasury  not  otherwise  appropriated.  The 
former  system  of  collecting  judgments  from  col- 
lectors personally  was  thus  superseded,^'  and  actions 
in  assumpsit  were  abolished.^'  It  was  further  stipu- 
lated by  congress  that  suits  for  illegal  customs  ex- 
actions should  not  be  maintainable  unless  payment 
had  been  made  under  protest,^^  followed  by  an  ap- 
peal to  the  secretary  of  the  treasury;  and  the  scope 
of  the  proceeding  was  broadened  so  as  to  embrace 
recovery  of  tonnage  duties  on  vessels,  and  of  fees, 
chaiges,  and  exactions  other  than  duties.'*  In  1845 
the  right  of  trial  by  jury  was  specially  confirmed 


by  statute,"  and  in  cases  arising  under  the  revenue 
laws,  but  not  within  the  purview  of  the  act  of  1890, 
an  action  at  law  might  still  be  maintained.*" 

[$  224]  2.  Procedi^e.  While  the  pleadings  iA 
this  action  expressly  required  by  statute  could  not 
be^  dispensed  with,"  it  was  also  provided  that  the 
mode  of  procedure  should  be  analogous  to  that  of 
the  state  courts  wherein  the  action  was  held.^' 
Hence  many  questions  as  to  the  sufSciency  of  the 
pleadings,  and  whether  or  not  they  contained  con- 
clusions of  law  rather  than  of  fact,  were  dependent 
upon  the  procedure  and  code  provisions  of  the  par- 
ticular jurisdiction.** 

[i  225]  3.  Compliance  with  Statnt«.  It  was 
incumbent  upon  the  importer  to  show,  not  only  that 
the  statute  prescribing  the  time  within  which  the 
action  could  be  brought  had  been  observed,**  but 
that  all  other  statutory  conditions  had  been  com- 


as. Act  March  3,  18S9  (6  St.  at 
L.  348  c  82  I  2);  Schoenfeld  v.  Hen- 
dricks, 152  U.  S.  691.  14  set  754,  38 
L.  ed.  SOI;  Arnaon  v.  Murphy,  115 
U.  S.  579,  8  set  185,  29  L.  ed.  491 
(Where  the  former  statutory  provi- 
sions are  fully  reviewed  and  dis- 
cussed) :  Dieckerhoft  v.  Miller,  93  Fed. 
651,  35  CCA  526:  Haynes  v.  Brewster, 
46  Fed.  471;  Wedemeyer  v.  Lancaster, 
30  Fed.   <?0. 

13.  NichoU  V.  V.  8.,  7  Wall.  (U. 
8.)  122,  19  I.,  ed.  126  (overr  In  effect 
Sclileslnger  v.  -U.  S.,  1  Ct.  CI.  16, 
and  questioned  Dooley  v.  U.  S.,  182 
U.  8.  222,  21  set  762,  46  L.  ed.  1074, 
and  Armstrong  v.  U.  S.,  182  U.  S. 
243,   21    set   827,    46    L.    ed.    1086]. 

[a]  Th*  oonzt  of  olalaia  aaA  tho 
dxenlt  eonrta  (1)  In  their  capacity  of 
courts  of  claims  were  held  to  'have 
jurisdiction  over  proceedinge  for  the 
recovery  of  duties  illegally  exacted 
upon  merchandise  alleged  not  to  have 
been  imported  from  a  foreign  coun- 
try. Dooley  v.  U.  8.,  182  U.  S.  122, 
n  set  762,  45  L..  ed.  1074;  Armstrong 
T.  U.  S..  182  U.  8.  243.  21  SCt  827. 
15  L.  ed.  1086.  (2)  And  the  taxpay- 
er's right  of  action  against  the  col- 
lector is  not  waived  by  failure  to  re- 
fuse to  enter  the  goods  and  then  be- 
i;ln  an  action  of  replevin  to  recover 
their  possession,  since,  if  replevin 
would  lie,  the  plalntiflF  might  waive 
the  tort  and  proceed  in  assumpsit. 
De  Lima  v.  Bidwell,  182  U.  S.  1,  21 
.set  743,  45  L.  ed.  1041. 

M.  Act.  Febr.  26,  1845  (B  St.  at 
L.  727  c  26)  (prescribing  that,  con- 
trary to  the  holding  of  the  sui>reme 
court  in  Cary  v.  Curtis,  3  How.  (U. 
S.)  236,  11  U  ed.  576,  nothing  in 
said  act  of  1S39  should  be  construed 
to  take  away  or  to  Impair  the  right  to 
maintain  an  action  at  law  against  a 
collector  of  customs). 

15.  Act  March  3,  1839  (6  St.  at 
L.  348  c  82   i  2). 

[a]  ronaar  Iteblllty  of  GOUaoton. — 
Previous  to  the  act  of  1839,  the  court 
uniformly  held  that  if  payment  was 
made  under  protest  or  with  the  un- 
derstanding that  the  importer  would 
sue  to  recover  it  back,  an  action  of 
indebitatus  assumpsit  could  be  main- 
tained against  the  collector,  and  un- 
der this  procedure  the  collector  in 
roch  Instance  usually  retained  the 
amount  in  dispute  and  did  not  pay 
the  same  to  the  treasury  department 
until  the  claim  had  been  adjudicated; 
but  if  he  did  pay  such  moneys  to 
the  treasury  department  with  knowl- 
edge that  the  claim  was  to  be  as- 
sessed, assumpsit  would  nevertheless 
lie  against  him.  Cary  y.  Curtis,  3 
How.  (U.  S.)  236,  11  L.  ed.  S76;  Bend 
y.  Hoyt,  13  Pet.  (U.  S.)  263,  10  L. 
ed.  154;  Elliott  ▼.  Swartwout,  10 
Pet.  (U.  S.)  187,  9  L.  ed.  373;  Qant- 
zller  V.   Gordon,    6    La.    258. 

[b]  Besaosa  for  ii«w  law. — The  em- 
barrassments which  ensued  in  conse- 
quence of  the  large  amount  of  duties 
withheld  from  the  public  treasury  by 
the  collector  induced  the  passage  of 


the  act  of  1839  which  required  the 
collector  upon  the  collection  of  mon- 
ey, to  pay  the  same  Into  the  treas- 
ury department  without  awaiting  the 
result  of  any  litigation  in  relation 
thereto.  See  Barney  v.  Watson,  92  U. 
S.  449,  23  L.  ed.  730;  Curtis  v.  Fied- 
ler^ 2  Black  (U.  S.)  461,  17  L.  ed. 
273;  Cary  v.  Curtis,  3  How.  (U.  S.) 
236,  11  L.  ed.  676;  Knoedler  v.  Schell, 
14  F.  Cas.  No.  7,889,  4  Blatchf.  484, 
20  HowPr  218;  Richardson  v.  Curtis, 
20  F.  Cas.  No.  11,781,  3  Blatchf.  886; 
Sturges  V.  U.  S.,  Dev.  Ct.  CI.  I  207; 
Sturges  v.  U.  S.,  Dev.  Ct.  CI.  (  203. 

88.  Curtis  V.  Fiedler,  2  Black  (U. 
S.)    461,    17    L.   ed.    273. 

87.     Trout  see  infra  li  229-282. 

as.  Act  June  30,  1864  (13  St.  at 
L.  214  c  171  I  14;  215  c  171  S  215); 
Rev.  St.  i{  29J1,  2932;  Arnson  v. 
Murphy,  lie  V.  B.  679,  6  SCt  185,  29 
L.  ed.  491. 

[a]  Vomm  atatntea^— The  act  of 
Febr.  26,  1845,  relating  to  protests  on 
imports  of  goods,  was  repealed  by 
the  act  of  June  30,  1864,  which  substi- 
tuted for  the  common-law  action  of 
the  importer  against  the  collector  a 
statutory  remedy,  and  regulated  its 
incidents.  The  provisions  of  both  acts 
were  incorporated  into  Revised  Stat- 
utes approved  June  22,  1874;  those 
of  the  act  of  1864  being  reproduced 
in  (  2931,  and  those  of  the  act  of 
1845  In  (  3011.  It  was  held  that  the 
provisions  of  the  act  of  1845  did  not 
atFect  the  rights  of  an  importer  which 
accrued  between  Dec.  1,  1873,  and 
June  22.  1874;  and,  if  the  importer's 
protests  were  made  in  the  manner 
provided  by  the  act  of  1864,  they 
were  valid.  Dleckerboff  v.  Miller,  93 
Fed.    651,    35    CCA    526. 

39.  Act  Febr.  26,  1846  (6  St.  at  L. 
727  c   22). 

80.  De  Lima  v.  Bidwell,  182  U.  S. 
1,  21  SCt  743,  46  L.  ed.  1041  (hold- 
ing that  in  a  caae  not  within  the 
meaning  of  the  Customs  Administra- 
tive Act  the  common  law  must  still 
be  held  to  prevail,  and  that  there- 
fore an  action  at  common  law  would 
He.  While  this  case  was  expressly 
approved  in  Dooley  v.  TJ.  S..  182  U.  S. 
222,  21  set  762,  46  L.  ed.  1074,  it  was 
held  that  the  common-law  remedy 
was  not  exclusive,  but  that  the  im- 
porter might  also,  under  the  present' 
statutes,  avail  himself  of  his  right 
of  action  in  the  circuit  court  as  a 
court  of  claims.  Or  an  action  may 
be  ^maintained  in  the  circuit  court  as 
such.  Downes  v.  Bidwell,  182  U.  S. 
214,  21  SCt  770.  45  L.  ed.  1088).  See 
also  U.  S.  v.  Mandell,  7  Cust.  A.  476 
(holding  that  since  the  enactment  of 
the  act  of  1913  the  board  of  general 
appraisers  has  jurisdiction  to  review 
all  decisions  of  collectors  of  customs, 
whether  the  merchandise  in  question 
is  imported  or  not). 

[a]  Farmsnt  under  Told  jndg- 
maac — No  greater  right  exists  to  col- 
lect a  penalty  for  the  nonpayment 
of  a  customs  duty  than  for  the  pay- 
ment of  the'  duty  itself;  and  an  ac- 


tion will  lie  to  recover  back  the 
money  if  paid  under  the  compulsion 
of  a  judgment  which  was  void.  Bas- 
so V.   U.    S.,   40  Ct.   CI.    202. 

31.  Castner  v.  Magone,  32  Fed. 
678  [dlst  Pott  V.  Arthur,  19  F.  Cas. 
No.  11,819,  15  Blatchf.  814  (aff  104 
U.  S.  736,  26  L.  ed.  909)1:  Dleckerhoft 
V.  Robertson,  32  Fed.  758;  Sherman 
V.  Hedden,  32  Fed.  756  (bill  of  par- 
ticulars); Rickard  v.  Barney.  32  Fed. 
681   (applying  Rev.  St.  [1878]  {  964). 

38.     Rev.  St.  I  914. 

88.  Robertson  v.  Perkins,  129  U. 
S.  233,  9  SCt  279,  32  L.  ed.  686; 
Wedemeyer  v.  Iiancaster,  SO  Fed.  670; 
Muser  v.  Robertson,  17  Fed.  600,  21 
Blatchf.    368. 

[a]  Tlia  atatutaa  ara  oonwaaA 
wltb  when  the  complaint  states  that 
the  payment  was  made  under  protest, 
and  a  bill  of  particulars  is  served 
within  the  time  prescribed  by  statute 
showing  that  the  protest  and  appeal 
were  properly  made  within  the  pre- 
scribed time.  Wedemeyer  v.  Lancas- 
ter, 30  Fed.  670;  Muser  v.  Robert- 
son, 17  Fed.  500,  21  Blatchf.  368.  See 
also  Beard  v.  Porter,  124  U.  .8.  487,  8 
SCt  556,  31  L.  ed.  492  (holding 
that,  inasmuch  as  the  statute  re- 
quired the  bill  of  particulars  to  be 
flled  within  a  certain  time,  the  decla- 
ration need  not  of  itself  show  that 
the  action  was  brought  within  the 
statutory   time). 

[b]  7onu  01  deolaration. — The  or- 
dinary count  in  indebitatus  assumt>sit 
for  money  had  and  received  Is  an  ap- 
propriate declaration  to  recover  ex- 
cessive duties.  Muser  v.  Robertson, 
17  Fed.  500,  21  Blatchf.  368  [cit  El- 
liott V.  Swartwout,  10  Pet.  (U.  S.) 
137,  9  L.  ed.  373]. 

[c]  BsplieatloB  haM  to  1>a  laeoa- 
alataiit<— Andreae  v.  Redfleld,  1  F. 
Cas.  No.  368  [att  98  U.  S.  226,  26  L. 
^d.  168]. 

[d]  TaxteBoa.— An  answer  alleg- 
ing that  the  amount  collected  by  the 
customs  oflioials  was  the  amount 
properly  due  according  to  the  rate  of 
duty  imposed  by  law  on  the  goods  in 
question  may  be  supported  by  evi- 
dence that  they  were  liable  to  such 
rate  of  duty  on  grounds  other  than 
that  on  which  the  assessment  was  at 
first  made.  Herrman  v.  Miller,  127 
U.  S.  363,  8  SCt  1090,  32  L.  ed.  186. 

[e]  Bsttliw  aalds  Judgmaat. — The 
general  rule  that  Judgment  will  not 
be  set  aside  when  the  party  asking 
the  same  has  been  clearly  guilty  of 
laches  applies  to  this  the  same  as  to 
other  actions.  Bronson  v.  Schulten, 
104  U.  S.  410,  26  L.  ed.  997. 

[f]  rorm  of  tadgBMiit  rendered 
against  the  United  States  in  favor  of 
the  importer  see  U.  S.  v.  Davis,  64 
Fed.  147,  4  CCA  261. 

34.     See  cases  infra  this  note. 

Ca]  Ooaatmetlon  and  applloatioa 
of  Btatnta^(l)  The  statute  (Rev.  St. 
I  2930)  provided  that  the  action  must 
be  brought  within  ninety  days  from 
the  decision  of  the  secretary,  and 
that    if    such    decision    was    delayed 
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plied  with  as  well."  Protest  was  necessary,**  and 
the  verdict  was  construed  in  the  light  of  and  with 
reference  to  the  terms  of  the  protest,'^  although  it 
would  seem  that  a  verdict  might  be  so  rendered  that 
it  would  be  conclusive  upon  the  parties  as  to  the 
sufficiency  of  the  protest.'* 

[(  226]  4.  Interest.  The  courts  seem  to  ^ave 
been  at  variance  in  regard  to  whether  or  not  in- 
terest should  be  allowed  upon  a  recovery  by  the 
claimant;  in  one  case  it  was  held  that  it  should 
not,'*  while  in  othera  the  legality  of  such  allowance 
did  not  seem  to  be  questioned,^"  although  if  plain- 
tiff was  guilty  of  laches  in  the  prosecution  of  his 
claim  the  rule  was  otherwise.*'  Acceptance  of  the 
principal,  on  the  refund  of  duties  improperly  ex- 
acted, was  tantamount  to  a  waiver  of  the  claim  of 
interest.** 

[$  227]  5.  CoatB.  In  actions  brought  by  an 
importer  against  a  collector  of  customs  i>ersonally, 
it  has  been  held  that  costs  may  be  allowed  against 
the  latter,  in  the  event  of  a  recovery,*'  provided  the 
amount  recovered  was  sufficient  to  entitle  a  plain- 
tiff to  costs  under  the  general  statute  regulating  the 
subject.**  The  general  rule,  however,  is  that  in 
proceedings  against  the  United  States,  costs  are  not 
allowable  in  favor  of  the  opposing  party  in  the  ab- 
sence of  a  statutory  authorization.** 

[}  228]  C.  Present  Mode  of  Procedure— 1.  In 
Ooieral.     The  former  system,  or  recovering  duties 


paid,  prevailed  imtil  the  Customs  Administrative 
Act  of  1890  was  passed,  radically  changing  the 
method  of  obtaining  customs  refunds.*'  Appeal  to 
the  secretary  of  the  treasury,  a  former  prerequisite 
to  the  court  action,  was  done  away  with,  and  the 
action  itself  was  superseded  by  proceedings  before 
the  board  of  general  appraisers.*^  It  is  held  that  the 
remedy  thus  provided  the  importer  is  exclusive,  and 
that  no  proceedings  may  be  maintained  for  the  re- 
covery of  iduties  paid,**  unless  the  statutory  re- 
quirements as  to  protest  and  procedure  before  the 
board  of  general  appraisers  have  been  met,*' 
provided,  however,  the  point  at  issue  is  one 
within  the  purview  of  the  customs  law.'"  The  le- 
gality of  an  assessment  cannot  even  be  questioned 
by  the  importer  in  the  event  of  an  action  against 
him  by  the  United  States  for  duties  due,  bat  he 
must  pay  the  duties  as  assessed  and  proceed  by  pro- 
test proceedings  before  the  •  board  of  general  ap- 
praisers."- The  new  act  made  no  provision  for  jury 
trials,  and  decisions  by  the  board  were  made  final 
in  all  respects  unless  appealed  from.** 

[$  229]  2.  Protest— a.  Necessity  of  Protest.  Dur- 
ing the  entire  course  of  the  various  systems  under 
which  proceeding's  have  been  maintainable  for  the 
recovery  of  excessive  duties,  it  has  been  uniformly 
held  to  be  essential  to  the  importer's  right  of  recov- 
ery that  the  duties  should  not  have  been  paid  vol- 
untarily and  without  protest,*'  except  that  as   to 


more  than  ninety  days  from  the  date 
of  appeal,  or  If  the  case  arose  west  of 
the  Bocky  mountains  more  than  five 
months  after  the  date  of  appeal,  the 
delay  might  be  considered  as  an  ad- 
verse decision,  and  the  action  then 
brought  If  the  Importer  so  desired. 
This  remedy  was  held  to  be  exclu- 
sive. Arnson  v.  Murphy,  109  U.  S. 
238,  3  set  184,  27  L.  ed.  920.  (2)  Nor 
was  an  importer  entitled  to  notice  of 
the  decision  of  the  secretary  of  the 
treasury,"  and  the  fact  that  the  col- 
lector by  his  silence  may  have  led 
the  Importer  to  suppose  that  the  ap- 
peal had  not  been  acted  upon  would 
not  obviate  the  necessity  of  bringing 
the  action  within  the  ninety  days  pre- 
scribed. ShlUlto  Co.  v.  McClung,  45 
Fed.  778  [afT  51  Fed.  868.  2  CCA  626]. 

(3)  Likewise  it  was  held  that  a  de- 
cision by  the  secretary  that  he  would 
not  entertain  an  appeal  from  the  de- 
cision of  the  collector  because  of  an 
InsufBclent  filing  of  the  protest  was 
a  decision  "on  the  appeal"  within  the 
meaning  of  this  statute.  Shllllto  Co. 
V.  McClung,   61  Fed.  868,   2  CCA  528. 

(4)  Put  this  statute  was  held  not  to 
prohibit  the  institution  of  a  suit  be- 
fore the  decision.  Moller  v.  Merrltt, 
29  Fed.  678  [app  dism  140  U.  S.  689, 
11  set  1024,  35  L.  ed.  600].  (5)  Un- 
der the  earlier  acts  for  the  time  of 
institution  of  suits  see  Bend  v.  Hoyt, 
18  Pet.  (U.  S.)  263,  10  L.  ed.  154; 
Chung  Tune  v.  Shurtleff,  10  Fed.  239, 
7  Sawy.  448;  Richardson  v.  Curtis,  20 
F.  Cas.  No.  11,781,  3  Blatchf.  385. 

[b]  An  appeal  to  tb*  ■•crvterr  of 
the  tvaaanzy  must  be  shown  to  have 
been  made  in  compliance  with  statu- 
tory provisions.  Relmer  v.  Schell,  20 
F.  Cas.  No.  11,676,  4  Blatchf.  328; 
Shaw  V.  Grlnnell,  21  P.  Cas.  No. 
12,719,  9  Blatchf.  471;  U.  S.  v.  Sow- 
ers, 27  P.  Cas.  No.  16,863:  Watt  v. 
U.  S.,  29-  P.  Cas.  No.  17,292,  15 
Blatchf.  29. 

35.  Schoenfeld  v.  Hendricks,  152 
U.  S.  691,  14  set  7B4.  38  L.  ed.  601; 
Arnson  v.  Murphy,  115  U.  S.  679.  6 
set  185.  29  L.  ed.  491  [aff  24  Fed. 
355];  Haynes  v.  Brewster,  46  Fed. 
471;  Cousinery  v.  Schell,  34  Fed.  272; 
Grandmange  v.  Schell,  32  Fed.  655 
(where  it  was  held  that  the  facts  In 
the  case  were  insufflcient  to  author- 
ize a   submission   to   the   jury  of  the 


question  of  statutory  compliance); 
Drake  v.  Redfleld,  7  P.  Cas.  No.  4,066, 
4  Blatchf.  116;  Dutilh  v.  Maxwell,  8 
P.  Cas.  No.  4,208,  2  Blatchf.  548: 
Gamble  v.  Mason,  9  F.  Cas.  No.  5,209 
[app  dism  21  How.  390,  16  L.  ed.  81] 
[a]  An  appeal  to  th*  McrMaxy  of 
tha  traaanry  was  not  a  condition 
precedent,  under  the  act  of  1867, 
where  the  question  was  only  as  to 
the  rate  or  amount  of  duty  and  not 
to  an  exemption  therefrom.  Schmled- 
er  V.  Barney,  21  P.  Cas.  No.  12,462,  13 
Blatchf.   S7. 

36.  Dewell  v.  Mix,  116  Fed.  664 
[app  dism  191  U.  S.  664,  24  SCt  846, 
118   L.   ed.   304]. 

Frotaat  see  Infra  ti  229-382. 

37.  Bartels  v.  Schell,  16  Fed.  J41; 
Bartels  v.  Redfleld,  16  Fed.  336. 

38.  Greenleaf  v.  Schell,  10  F.  Cas. 
No.  5,782,  6  Blatchf.  225;  Tomes  v. 
Redfleld,  24  P.  Cas.  No.  14,086,  7 
Blatchf.   139. 

39.  White  V.  Arthur,  10  Fed.  80, 
20  Blatchf.  237  (elaborately  discus- 
sing subject).  See  also  In  re  Chase, 
60  Ped^95  (reviewing  authorities). 

40.  Cochran  v.  Schell,  107  U.  S. 
626,  2  SCt  827,  27  L.  ed.  543;  U.  S.  v. 
Sherman,  98  IT.  S.  565,  25  L.  ed.  235; 
Bldwell  V.  Preston,  160  Fed.  653,  88 
CCA  19  [aff  166  Fed.  762.  92  CCA 
432];  Stewart  v.  Schell,  31  Fed.  65; 
Bartels  v.  Redfleld,  27  Fed.  285,  23 
Blatchf.  486;  Ross  v.  Fuller,  17  Fed. 
224;  Bartels  v.  Redfleld,  16  Fed.  336. 

[a]  In  Canada  (1)  It  is  held  that 
the  law  of  the  place  where  the  cause 
of  action  arose  must  govern.  Ross  v. 
Rex,  32  Can.  S.  C.  532.  (2)  Interest 
is  not  payable  by  the  crown  on  duties 
'illegally  exacted  by  customs  officers 
under  a  mistaken  construction  of  the 
tariff  law.    Ross  v.  Rex,  supra. 

41.  Stewart  v.  Schell,  SI  Fed.  66; 
Bartels  v.  Redfleld,  27  Fed.  286,  23 
Blatchf.  486  [rev  on  other  grounds 
139  U.  S.  694,  11  SCt  683,  35  L.  ed. 
310]. 

49.  Bldwell  v.  Preston,  160  Fed. 
653,  88  CCA  19  [aff  166  Fed.  752,  92 
CCA  432]  (where  the  Interest  had 
been  withheld  on  the  ground  that 
there  was  no  appropriation  for  its 
payment). 

43.  Field  V.  Schell,  9  P.  Cas.  No. 
4,771,   4  Blatchf.  435. 

44.  Cogglll  v.  Lawrence,  6  P.  C!as. 


No.  2,967,  2  Blatchf.  804.  See  Rev. 
St.  i  968  (providing  that  where  a 
plaintiff  recovers  less  than  five  hun- 
dred ,dollars  he  may  be  adjudged  to 
pay  but  shall  not  be  allowed  costs). 

Coats  ffsnarally  see  6  C.  J.  p  1. 

46.  In  re  Chase,  SO  Fed.  695.  Con- 
tra U.  S.  v.  Davis,  64  Fed.  147,  4 
<X:A  261. 

46.  Act  June  10,  1890  (26  St  at  L. 
131  c  407). 

47.  Ganaral  apsiaiaaxs  see  supra 
99   86-93. 

48.  Schoenfeld  v.  Hendricks,  152 
U.  S.  "691.  14  SCt  754,  38  L.  ed.  601; 
Loeb  V.  Hendricks,  47  Fed.  668. 

48.  Qulbenklan  v.  U.  8.,  186  Fed. 
133,  108  CCA  245. 

sa  Dooley  v.  U.  S.,  182  U.  S.  222. 
21  SCt  762,  45  L.  ed.  1074  [foil  Arm- 
strong V.  U.  S..  182  U.  S.  248,  21  SCt 
827,  45  L.  ed.  108^]. 

61.  V.  a.  V.  Mexican  International 
R.  Co.,  151  Fed.  545,  81  CCA  61;  U.  S. 
v.  Tiffany,  151  Fed.  473,  81  CCA  11. 

[a]  Tall-nra  to  prooaad  bT  protsst. 
— ^Where  importers  had  failed  to  pro- 
ceed for  the  recovery  of  excessive 
duties  by  filing  protests,  and  thus  se- 
curing a  decision  by  the  board  of 
general  appraisers,  they  were  pre- 
cluded from  recovery  In  the  circuit 
court  as  a  court  of  claims.  Gulben- 
kian  V.  U.  S..  175  Fed..  860  [aff  186 
Fed.   133,  108   C!CA   246]! 

68.  (Customs  Administrative  Act 
June  10,  1890  (26  Bt.  at  L.  138  c  407 
S  15). 

B«vl*w  of  board  of  ranaral  apyrals- 
ers  see  infra  9  283  et  seq. 

63.  Rossman  v.  Hedden,  145  TJ. 
S.  561,  12  SCt  925,  36  L.  ed.  817  [aft 
37  Fed.  99];  Porter  v.  Beard,  124  U. 
S.  429,  8  SCt  554,  31  L.  ed.  490;  Bl- 
llott  v.  Swart wout,  10  Pet.  (U.  S.) 
137,  9  L.  ed.  373;  Gulbenklan  v.  U.  S.. 
175  Fed.  860  [aff  186  Fed.  133.  108 
CCA  246];  Louisville  Pillow  Co.  v. 
U.  S.,  144  Fed.  3P6,  75  CCA  324:  Flint 
Eddy,  etc..  Trading  Co.  v.  Bldwell, 
123  Fed.  200;  Dewell  v.  Mix,  116  Fed. 
664  [app  dism  191  U.  S.  564  mem,  24 
SCt  1846  mem,  48  L.  ed.  304  mem]; 
Erhardt  v.  -Winter,  ■  92  Fed.  918.  35 
CCA  84;  Burroughs  v.  Erhardt,  88 
Fed.  256,  31  CCA  524;  Drake  v.  Red- 
fleld, 7  P.  Cas.  No.  4.065,  4  Blatchf. 
116;  Marshall  v.  Redfleld,  16  P.  Cas. 
No.    9,131.    4    Blatchf.    221;    V.    S.   ▼. 


For  latar  oaaas,  daralopmants  and  otaanffwi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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duties  on  household  and  pyersonal  effects  no  protest 
is '  required.'f  Protest  in  some  form  to  the  col- 
lector of  customs  has  been  a  prerequisite  to  the 
right  of  the  importer  to  maintain  proceedings  for 
the  recovery  of  duties  paid,°'  regardless  of  the 
tribunal  having  cognizance  of  the  proceedings;'* 
and  no  customs  officers  have  the  right  to  waive  the 
statutory  requirements  for  protests.'^  Payment 
made  in  order  to  get  possession  of  one's  goods  was 
not  considered  as  voluntary."^ 

[i  230]  b.  Nature  of  Protest.  Although  a  pro- 
test is  in  the  nature  of  a  pleading,  in  a  strict  sense 
it  is  not  a  pleading  as  known  to  the  common  law  or 
to  the  courts  of  this  country.  It  is  a  statutqry  pro- 
vision in  the  tariff  law  by  which  the  importer  sets 
forth  the  wrong  done  and  the  relief  he  asks,  and 
in  a  way  conforms  to  a  plea  <or  pleading.  But 
it  is  not  verified  and  does  not  state  a  cause  of  ac- 
tion which  would  entitle  the  protestant  to  judgment 
if  not  answered  or  controverted;  it  is  not  subject  to 
amendment  or  demurrer,  nor  does  it  require  an 
answer;  and  judgment  cannot  be  taken  against  the 
collector  by  default.  The  burden  is  on  the  importer 
to  prove  his  case  by  a  preponderance  of  competent 
evidence,  even  though  the  collector  fails  to  take 
any  notice  of  the  protest  or  the  hearing  thereof.'* 
Although  in  customs  jurisprudence  a  protest  is  not 
an  appeal  in  ordinary  course  of  law,  and  may  be 
utiliied  only  in  the  statutory  method,*"  yet  it  has 
been  held  that  in  addition  to  serving  the  purpose 
of  a  notice  to  the  collector  of  alleged  errors  in  his 
classification  or  assessment,  so  that  he  may  correct 
his  decision  in  conformity  with  the  protest,  should 


,he  be  so  minded,  it  also  constitutes  in  effect  an 
appeal  to  the  board  of  general  appraisers  in  case  the 
collector  declines  to  sustain  the  protest.*' 

[i  231]  c.  Subject  Matter— (1)  In  General. 
The  importer  is  allowed  to  protest  against  the  de- 
cision *'  of  the  collector  as  to  the  rate  or  amount  of 
duty  '*  upon  imported  merchandise,  as  well  as  fees, 
charges,  and  exactions  by  the  collector,  except  ton- 
nage duties;'*  but,  it  having  been  held  that  the 
provision  for  duties  on  imported  merchandise  did 
not  include  merchandise  not  technically  "im- 
ported, ' '  *'  the  statute  has  been  broadened  to  in- 
clude "merchandise  on  which  duty  shall  have  been 
assessed,"  in  distinction  from  "imported  merchan- 
dise."** The  right  to  protest  against  fees,  charges, 
and  exactions  is  confined  to  instances  where  im- 
ported goods  are  involved,  and  does  not  include 
charges  on  goods  entered  for  drawback."  But  the 
right  of  protest  is  not  limited  to  merchandise  for 
which  regular  entry  has  been  made;  it  includes  also 
parcel  post  shipments.** 

[$  232]  (2)  Collector's  Decision.  Inasmuch  as 
the  statute  permits  protest  only  against  the  co^ 
lector's  decision,  a  mere  question  of  market  value 
decided  by  the  appraiser  is  not  within  the  statute,"* 
although  if  the  importer  is  not  dissatisfied  with  the 
appraisement  but  only  with  the  addition  of  items 
claimed  to  be  nondutiable,  his  proper  remedy  is  by 
protest."  In  addition  the  allied  inclusion  (k. 
something  not  properly  a  part  of  the  market  value 
of  the  goods  and  not  dutiable  at  all  may  be 
challenged  by  protest,''  and  the  same  means  is 
available,  for  the  correction  of  an  appraisement  or 


Oement.  25  F.  Caa.  No.  14,815,  Crabbe 
49S;  Shantz  v.  U.  S..  23  Ct.  CI.  »84; 
De  CeliB  v.  U.  S.,  13  Ct.  CI.  117. 

[a]  IlUtak*  of  law> — ^An  Internal 
revenue  tax  on  Importations  when 
paid  under  a  mistake  of  law,  without 
protest  of  any  kind,  trritten  or  oral, 
cannot  be  recovered.  Newhall  v.  Jor- 
dan, 160  Fed.  661,  87  CCA  649. 

[b]  «!•  ttirm.  "protMt"  Is  flnrt 
VMd  In  the  act  of  1913  to  designate 
the  "notice  in  writing"  mentioned  in 
the  law,  which  had  previously  in 
court  and  departmental  practice  been 
known  as  a  protest.  U.  S.  v.  McCoy, 
5  Oust.  A.  2*4. 

6ft.  Act  March  3,  1876  (18  St.  at  L. 
4«9  c  136  (  1);  Cust.  Reg.  (1916)  art 
641. 

65.  NlehoU  v.  U.  S.,  7  Wall.  (U. 
S.)  122,  19  lu  ed.  125;  Curtis  v.  Fied- 
ler, 2  Black  (U.  8.)  461,  17  L.  ed.  273: 
Burroughs  v.  Brhardt,  88  Fed.  256,  31 
CX:a  524;  Bodart  v.  Schell.  33  Fed. 
825  [app  dlsm  140  U.  S.  673,  11  SCt 
1017,  36  L.  ed.  598];  U.  S.  v.  Schles- 
Inger,  14  Fed.  682  [aff  120  U.  S.  109, 
7  SCt  442,  30  L.  ed.  607];  Boker  v. 
Redfleld,  3  F.  Cas.  No.  1,606a;  Crocker 
V.  Redfleld.  6  F.  Cas.  No.  3,400,  4 
Blatchf.  378;  Falleok  v.  Barney,  8  P. 
C»8.  No.  4.626,  5  Blatchf.  38;  Green- 
leaf  V.  Schell,  10  P.  Cas.  No.  5,782,  6 
Blatchf.  226:  Kriesler  v.  Morton,  14 
P.  Cas.  No.  7,934,  2  Curt.  239;  Mall- 
lard  V.  Lawrence,  16  F.  Cas.  No. 
8.972.  3  Blatchf.  378:  Moke  v.  Barney, 

17  F.  Cas.  No.  9,698,  5  Blatchf.  274: 
Beatty    v.     U.     g..     Dev.    Ct.    CI.     I 

fa]  TIM  ■tetvtaa  wppilmA  only  to 
dvtlM  and  not  to  other  Illegal  exac- 
tions, such,  for  Instance,  as  fees  for 
permits  to  land  the  baggage  of  pas- 
sengers. Ogden  V.  Maxwell,  18  F.  Cas. 
No.  10,468,  3  Blatchf.  319. 
.  66.     Schlesirger  v.  U.  S.,  1  Ct.  CI. 

18  tfoll  Ogden  v.  U.  S.,  1  Ct.  CI.  96; 
Nlcoll  V.  U.  S.,  1  Ct.  CI.  70]. 

_W.  In  re  Guggenheim  Smelting 
Co..  112  Fed.  517,  50  CCA  374  [cer- 
tiorari den  186  TJ.  S.  485  mem,  22  SCt 
m  mem,  46  !>.  ed.  1260  mem] ;  U.  S. 
V.  .Schefer,  71  Fed.  959.  See  Interls- 
land  Exp.   Co.   v.  Collector,   27   Phil- 


ippine 396  (holding  that  appeal  from 
collector  will  not  lie  where  statutory 
requirements  as  to  protest  have  not 
been  followed). 

68.  Robertson  v.  Bradbury,  132  U. 
S.  491.  10  SCt  168,  33  L.  ed.  405;  Rob- 
ertson V.  Frank  Bros.  Co.,  132  U.  S. 
17,  10  SCt  6,  33  L.  ed.  236;  Maxwell 
V.  Griswold.  10  How.  (U.  S.)  242,  13 
L.  ed.  405;  Erhardt  v.  Winter,  92  Fed. 
918,  35  CCA  84;  Fauche  v.  Schell,  33 
Fed.  336  [aff  138  U.  S.  562,  11  SCt 
376,  34  L.  ed.  140  (writ  of  error  dlsm 
140  U.  S.  679  mem.  11  SCt  1020  mem, 
35  L.  edi  598  mem)];  Benkard  v. 
Schell,  3  F.  Cas.  No.  1,307:  Griswold 
v.  Lawrence,  11  F.  Cas.  No.  6,837,  1 
Blatchf.  599.  Compare  Irvln  v.  Schell, 
13  F.  Cas.  No.  7,072,  5  Blatchf.  157 
(holding  that  the  payment  to  a  col- 
lector of  an  arbitrary  charge  pre- 
scribed by  the  secretary  of  the  treas- 
ury for  permit  to  land  goods  for  con- 
sumption which  were  still  on  ship- 
board, but  which  had  been  entered 
for  warehousing,  In  compliance  with 
the  statute,  was  not,  although  made 
under  protest,  an  Involuntary  pay- 
ment, and  hence  an  action  would  not 
lie). 

"[a]  Ouuida.  —  Money  paid  under 
compulsion  is  not  paid  under  error  of 
law  or  of  fact.  Rosa  v.  Rex,  32  Can. 
S.  C.  532. 

59.  Matter  of  Emery-Blrd-Thayer 
Dry  Goods  Co.,  Treas.  Dec.  36959. 

[a]  OlaJma  atsted  by  an  importer 
la  Us  protest  do  not  themselves  have 
the  force  or  efFect  of  evidence,  and  In 
so  far  as  they  raise  an  issue  of  fact 
with  the  collector's  decision  they  can- 
not prevail  without  proof.  U.  S.  v. 
Hogan,  6  Cust.  A.  1. 

60.  U.  S.  v.  Sherman,  etc.,  Co.,  237 
U.  S.  146;  35  SCt  520,  69  L.  ed.  883. 

61.  U.  S.  V.  Straus,  6  Cust.  A. 
147. 

69.  DeoUriOB  see  infra  }  232. 

63.  U.  S.  V.  American  Express  Co., 
5  Cust.  A.  351  (holding  that  the  words 
"rate  and  amount  of  duty"  are  not  a 
limitation  of  the  grounds  upon 
which  a  collector's  decision  may  be 
assailed).     See  also  infra  J  232. 

64.'    Customs    Administrative    Act, 


June  10,  1890  (26  St  at  L.  137  c  407 
t  14). 

66.  Goetie  V.  U.  8.,  182  U.  S.  221. 
21  SCt  742.  46  L.  ed.  1066:  The  Con- 
queror, 166  U.  S.  110,  17  set  510,  41 
Li.  ed.  937  (holding  a  pleasure  yacht' 
not  to  be  'imported  merchandise,  and 
not  subject  to  the  Jurisdiction  of  the 
board  of  general  appraisers).  See 
also  Ex  p.  Fassett,  142  U.  S.  479,  12 
SCt  295,  35  L.  ed.  1087. 

66.  Act  Oct.  3,  1913  (38  St  at  L. 
187  c  16  i  3  par  N). 

[a]  Th«  eSeot  of  tUa  aaw  pro- 
TisioB  is  to  extend  the  jurisdiction  of 
the  board  of  general  appraisers  to  all 
decisions  of  collectors  of  customs  as 
to  the  rate  and  amount  of  duties 
whether  or  not  the  merchandise  was 
imported,  and  whether  or  not  provi- 
sion was  made  for  its  legal  entry.  U. 
8.  V.  Mandel,  7  Cust  A.  476. 

67.  Atlantic  Transport  Co.  v.  U. 
8.,  5  Cust.  A.  373. 

68.  U.  S.  V.  General  Eleatrie  Co., 
4  Cust  A.  287. 

69.  Passavant  v.  U.  S.,  148  TT.  B. 
214,  13  SCt  672,  37  L.  ed.  426  (holding 
that  a  protest  may  not  be  employed 
to  challenge  collaterally  the  correct- 
ness of  the  market  value  as  ascer- 
tained by  a  customs  officer  having 
ample  Jurisdiction  and  whose  decision 
is  made  final  and  conclusive  by 
law). 

[a]  "Seotalod  of  th*  o«llaato>" 
may  include  a  refusal  to  rellquidate 
an  entry,  contrary  to  the  collector's 
,  duty  to  '  make  a,  reliqaidation,  as 
where  a  law  has  bean  passed  impos- 
ing a  new  rate  of  duty  on  the  mer- 
chandise involved.  American  Cigar 
Co.  V.  U.  S..  146  Fed.  484,  77  CCA  46 
[rev  on  other  grounds  204  U.  S.  143, 
27  SCt  191,  51  L.  ed.  411];  Matter  of 
Henry,  Tre^.s.  Dec.  22805. 

AppraiaenMnt  see  supra  {{  111- 
131. 

aeumraUement  see  supra  ({  132- 
141. 

TO.  OberteuBer  v.  Robertson,  116 
U.  S.  499,  6  SCt  462,  29  L.  ed.  706.         • 

71.  Herman  v.  U.  S.,  84  Fed.  151 
[rev  on  other  grounds  91  Fed.  116.  33 
CCA  400], 
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reappraisemeut  conducted  on  a  wrong  principle, 
contrary  to  law  J*  The  limitation  in  the  same  sec- 
tion, making  the  collector's  decision  final  "as  to 
the  rate  and  amount  of  duties,"  unless  protested, 
is  not  a  limitation  of  the  grounds  upon  which  the 
decision  can  be  assailed,  nor  an  exclusive  definition 
of  appealable  decisions  of  collectors."  ■  Hence, 
questions  of  amount,  not  arising  from  any  dispute 
as  to  rate,  are  subject  to  review  by  protest,  such 
as  arise  relative  to  the  value  of  the  currency  of  the 
invoice,'*  or  dutiable  quantity." 

[$  233]  (3)'  Beliauidatiott  A  reliquidation  is 
a.  liquidation  within  the  meaning  of  the  statute, 
and  a  protest  may  therefore  legally  be  filed  against 
a  reliquidation;''*  and  although  it  has  been  held 
that  a  protest  cannot  be  filed  against  reliquidation 
as  to  any  question  not  involved  in  the  reliquida- 
tion," the  weight  of  authority  is  clearly  the  other 
way,  and  an  importer  may  on  reliquidation  protest 
against  a  feature  of  the  original  liquidation  which 
was  not  affected  by  the  reliquidation.'*  Where  the 
reliquidation  is  not  made  voluntarily  by  the  col- 
lector, as  where  he  has  acted  ministeriaUy  iu  exe- 
cuting an  order  of  the  secretary  of  the  treasury,'" 
the  board  of  general  appraisers,'"  or  other  tribunal,*^ 
this  is  not,  within  the  meaning  of  the  statute,  a 
"decision  of  the  collector,"  and  protest  does  not 


lie  in  such  case.*'  On  the  other  hand,  where  fixe 
collector  fails  to  conform  his  reliquidation  to  the 
mandate  of  such  superior  authority,  his  action  in 
this  regard,  being  in  excess  of  authority,  is  assail- 
able by  protest;*'  and  if  he  has  withheld  a  portion 
of  the  duty  which  should  be  refunded  or  has  other- 
wise exercised  his  judgment  in  a  manner  which 
amounted  to  a  new  decision  on  his  part,  the  im- 
porter is  entitled  to  resort  to  protest  proceedings.** 

[i  234]  d.  By  Wliom  Made.  A  protest  is  re- 
quired by  law  **  to  be  made  by  the  importer,  owner, 
consignee,**  or  agent  of  the  merchandise;*'  and  it 
must  appear  that  the  protest  was  filed  by  one  having 
a  right  so  to  do  under  the  statute.**  A  mere  as- 
signee of  the  claim  of  the  importer  cannot  main- 
tain the  proceeding;**  but  if  merchandise  is  pur- 
chased while  in  bond,  and  the  purchaser  is  required 
to  pay  the  duty  in  order  to  obtain  possession,  the 
claim  against  the  government  follows  the  mier- 
chandise  for  the  benefit  of  the  purchaser,*"  al- 
though if  the  duties  are  paid  by  the  one.  who  with- 
draws the  merchandise  upon  the  importer's  writ- 
ten authorization,  presumably  as  his  agent,  the 
right  against  the  government  remains  in  the  im- 
port er.*"- 

[i  235]  e.  With  Whom  Tiled.  While  the 
statute  prescribes  that  protests  shall  be  filed  with 


TC.  U.  8.  v.  Passavant,  169  U.  8. 
16,  18  set  219,  42  L..  ed.  644;  U.  S. 
V.  Beer,  160  Fed.  666,  80  CCA  368: 
XT.  S.  V.  American  Express  Co.,  5 
CuBt.  A.  351;  U.  S.  v.  Scanlan,  5  Cust. 
A.  290;  Maddaus  v.  U.  8.,  3  Cust.  A. 
830. 

73.  TT.  8.  V.  American  Bxpress  Co., 
S  Cust  A.  351,  353. 

74.  U.  8.  V.  Lawrence,  137  Fed. 
466,  69  CCA  614;  Stone  v.  WhltrJdge, 
129  Fed.  33,  64  CCA  47  [rev  on  other 
grounds  197  U.  S.  136,  26  SCt  406,  49 
L.  ed.  696];  U.  S.  v.  Beebe.  106  Fed. 
75,  45  CCA  230  [certiorari  den  180  U. 
8.  640  mem,  21  SCt  922  mem,  45  L. 
«id.  711  mem];  Wood  v.  U.  S.,  72  Fed. 
264,  18  CCA  ,553. 

[a]  An  ol>]eotlon  sa  to  awinunt 
•lOBa,  where  the  correctness  of  the 
rata  Is  unquestioned,  is  within  the 
scope  of  the  law.  U.  8.  v.  Swedish 
Produce  Co.,  4  Cust.  A.  228. 

75.  HoUender  v.  U.  8.,  4  Cust.  A. 
406;  U.  S.  V.  Hablcht,  1  Cust.  A.. 53. 

70.  Louisville  Pillow  Co.  V.  U.  8., 
144  Fed.  386,  75  CCA  824. 

[a]  BaUaoldatlon  afMr  protMrt, 
as  to  mercnand'se  not  specified  in 
the  orig'.nal  protest.  Is  the  act  of  the 
collector  Anally  Imposing  the  duty,  as 
regards  the  time  for  protest.  In  re 
Brown,  121  Fed.  606  [aff  127  Fed. 
793,  62  CCA  473]. 

■allanldatlon  see  supra  J I  180-190. 

77.  TTacot  V.  U.  S.,  84  Fed.  169; 
Matter  of  Franklin  Sugar  Reflning 
Co„  Treas.  Dec.  2?839. 

78.  Sgobel  V.  Robertson,  126  Fed. 
577  (Where  at  the  time  of  original  li- 
quidation the  importers  failed  to 
protest  against  the  exaction  of  duty 
on  certain  charges,  but  several 
months  later,  on  thq  reliquidation  of 
the  entry  solely  to  include  a  damage 
allowance,  they  filed  a  protest  against 
the  duty  on  the  charges,  which  had 
not  bee.T  affected  In  any  way  by  the 
reliquidation.  The  protest  was  in 
time). 

ta]  AbanaoBiiiaiit  of  linnitetloB. — 
Where  an  entry  liquidated  on  May  6 
was  reliquidated  on  May  24  to  cor- 
rect an  error  as  to  discount,  the  cor- 
rection being  In  favor  of  the  import- 
er, a  protest  against  the  appraised 
value,  filed  upon  reliquidation,  was 
not  too  late,  the  court  saying:  "The 
technical  objections  taken  by  the  gov- 
ernment counsel  we  do  not  think  ten- 
able. The  duties  were  not  finally 
liquidated    until    the    24th    of    May, 


1882.  Thj  time  to  protest  did  not 
begin  to  run  until  then.  The  pre- 
vious liquidation  on  the  &th  of  May 
was  neoesaarily  abandoned  by  the 
correction  subsequently  made."  Rob- 
ertson v.  Dowing,  127  U.  S.  607,  613, 
8  SCt  1828,  32  L.  ed.  269. 

79.  Matter  of  Murphy,  Treas.  Dec. 
26216  (where  the  secretary  had  di- 
rected the  remission  of  penal  duty 
for  undervaluation). 

00.  Matter  of  Wetstein,  Treas. 
Dec.   26848. 

01.  Matter  of  Downing,  Treas. 
Dec.  27638. 

09.  Stern  v.  U.  S.,  77  Fed.  607; 
Smith  V.  U.  8.,  1  Cust.  A.  489. 

03.  U.  S.  V.  Dickson,  139  Fed.  261, 
71  CCA  377;  Matter  of  Downing, 
Treas.  Dec.  27538. 

04.  U.  8.  V.  Dickson,  139  Fed.  261, 
71  CCA  377;  U.  S.  v.  Eckstein,  5  Cu?t. 
A.  316;  Matter  of  Pustet,  Treas.  Dec. 
26385. 

OB.  Act  Oct.  8,  1913  (38  St.  at  L. 
187  o  16  I  3  par  N). 
-  00.  Gray  v.  Lawrence,  10  P.  Cas. 
No.  6,722,  3  Blatchf.  117;  Mason  v. 
Kane,  16  F.  Cas.  No.  9,241,  Taney  173 
(construing  Act  March  2,  1799  [1  St. 
at  L.  673  c  22  §  62];  Act  Febr.  26, 
1845  [6  St.  at  L.  727  c  22],  and  hold- 
ing that  the  consignees,  who  were 
also  owners  of  the  merchandise, 
might  maintain  an  action). 

07.     See  cases  infra  this  note. 

[a]  "Agiat  of  til*  maroliaiiais*.''— 
This  provision  includes  a  protest 
signed  in  the  name  of  an  express 
company  employed  by  the  owner  of 
the  merchandise.  Wells  v.  U.  S.,  7 
Cust.    A.    346    (reviewing    cases). 

[b]  Protest  by  agent  of  clalmuit. 
— A  protest  not  signed  by  the  claim- 
ant personally,  but  by  his  agent,  was 
sufficient  under  a  statute  requiring 
the  protest  to  be  signed  by  the 
claimant,  the  act  of  the  agent  being 
In  law  the  act  of  his  principal.  Gray 
v.  Lawrence,  10  F.  Cas.  No.  5,722,  3 
Blatchf.  117:  Mason  v.  Kane.  16  F. 
Cas.  No.  9,241,  Taney  173. 

[c]  Afrency  may  b*  •■tabllihed  by 
the  testimony  of  the  agent  him- 
self. Wells  V.  U.  S.,  7  Cust.  A. 
346. 

00.  Hager  v.  Swayne.  149  TT.  8. 
242.  13  set  841,  87  L.  ed.  719;  Abegg 
v.  U.  S.,  71  Fed.  960;  Qrandmange  v. 
Schell,  32  Fed.  666. 

09.  Hager  v.  Swayne,  149  U.  8. 
242.  13  SCt  841,  31  L.  ed.  719  (where 


f>lalntlfC  had  for  value  purchased  the 
reporter's  claims  against  the  cov- 
ernment,  the  Importer  retaining  the 
goods  and  conveying  to  the  assignee 
only  a  bare  right  of  action). 

[a]  Xeaaon  for  ml*. — This  deci- 
sion was  based  upon  Rev.  St.  {  3477, 
making  void  all  transfers  and  assign- 
ments of  any  claim  upon  the  United 

states.     Hager  v.   Swayne,   149  U.  S. 
242,  13  SCt  841,  37  L.  ed.  719. 

[b]  Tnmsfera  by  openktlon  of  Uw, 
by  will,  in  bankruptcy  or  In  insolv- 
ency, are  not  within  this  rule.  Hager 
V.  Swayne,  149  U.  S.  242,  13  SCt  841. 
37  L.  ed.  719;  Butler  v.  Qoreley,  146 
U.  S.  303,  13  SCt  84.  36  L.  ed.  981. 

[c]  ■ncoessom  by  devolntloau 
"It  appears  that  it  Is  the  'owner,  im- 
porter, consignee,  or  agent  of  the 
merchandise,  In  the  case  of  duties 
levied  on  merchandise,'  who  must 
proteiit  and  appeal,  and  he  Is  the  per- 
son who,  having  made  payment  un- 
der protest  'In  order  to  obtain  pos- 
session of  merchandise  Imported  for 
him,'  may  maintain  the  action.  It 
doe.s  not  follow  that  devisees,  repre- 
sentatives of  the  estate  of  deceased 
persons,  assignees  in  bankruptcy  or 
by  operation  of  law,  are  excluded 
from  bringing  suit,  for  they  take  by 
devolution,  and  are  regarded  as 
succeeding  in  interest  to  the  original 
party.  But  the  statute  does  not  con- 
template that  a  stranger  may  bring 
the  action,  and  such  is  a  voluntary 
assignee  of  the  mere  naked  right. 
.  .  .  The  legislation  shows  that  the 
Intent  of  Congress  was  that  the  as- 
signment of  naked  claims  against  the 
government  for  the  purpose  of  suit, 
or  In  view  of  litigation  or  otherwise, 
should  not  be  countenanced."  Per 
Fuller,  C.  J.,  in  Hager  v.  Swayne,  149 
U.  S.  242,  246,  247.  13  SCt  841.  37  L. 
ed.  719. 

ea  Spalding  V.  Castro,  153  U.  S. 
38,  14  SCt  768,  38  L.  ed.  626  (where 
one  who  purchased  goods  in  bond 
pending  an  appeal  to  the  treasury 
department,  and  who  after  Its  de- 
cision paid  duties  In  order  to  obtain 
possession  of  the  goods,  was  held  not 
to  be  an  assignee  in  the  sense  that 
he  should  be  debarred  from  bringing 
an  action) ;  Seeberger  v.  Castro,  163 
U.  S.  32,  14  SCt  766,  38  L.  ed.  624  [atf 
40  Fed.  531,  and  dist  Hager  v. 
Swayne,  149  U.  8.  242,  13  SCt  841.  37 
L.  ed.  719]. 

91.    Simpson  V.  Schell,  14  Fed.  286; 


For  biter  esse 


elopBieBts  and  ohaaffMi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  eoUeetor,  this  does  not  mean  that  they  shall  be 
filed  with  him  personally,  rather  than  with  a  anb- 
ordinate  dnly  delegated.*'  Bat  delivery  to  a  watch- 
man not  shown  to  have  been  authorized  to  receive 
protests  is  not  sufficient  for  the  purpose  of  showing 
the  time  of  filing  with  the  collector,"  and  the  filing 
of  a  protest  by  mistake  with  the  secretary  of  the 
treasury  is  not  a  filing  with  the  collector.**  The 
collector  with  whom  the  protest  must  be  filed  is 
the  collector  who  is  Iegall}(  authorized  to  make  the 
ascertainment  and  liquidation  of  duty,  although 
payment  may  be  made  at  a  different  port.'*  The 
production  of  a  protest  from  the  proper  repository 
gives  rise  to  a  presumption  that  it  was  properly 
filed.?' 

[i  236]  f.  Time  of  Filing— (1)  In  General 
Under  the  earlier  statutes  it  was  necessary  that  the 
protest  be  filed  at  or  before  the  time  of  payment  of 
the  duties  in  dispute,*^  even  though  importation  or 
entry  bad  not  occurred;**  but  subsequently  the  time 
of  filing  was  extended  to  ten  days  after  the  ascer- 
tainment and  liquidation  of  duties,  instead  of  pay- 
ment,** then  to  fifteen  days,*^  and  then  to  thirty 
days  after  such  action,  except  that  a  protest  against 
fees,  charges  and  exactions  must  be  filed  within 
thirty  days  after  payment.'  The  right  to  make  pro- 
test before  liquidation  has  been  expressly  taken  away 
by  statute.*  It  is  necessary  in  every  case  that  the 
protest  be  made  within  the  prescribed  time,*  and 

Qreenleaf   v.   Schell,   10   F.   Ca&   No. 
5,782,  6   Blatchf.    225. 

[aj  Vndar  •aillar  acta  It  was  not 
essential  tbat  the  proceedings  be 
brought  In  the  name  of  the  consignee, 
but  such  action  could  be  maintained 
by  the  actual  owner  of  the  goods. 
Mason  v.  Kane,  1<  F.  Cas.  No.  9,241, 
Taney  178. 

93.  Schell  V.  Fauche.  138  U.  S. 
SS2,  11  set  376,  34  L.  ed.  1040;  Frank- 
enburg  v.  U.  S.,  77  Fed.  606;  Fsakl  v. 
U.  S.,  3  Oust.  A.  47». 

Psakl    V.    U.     S.,     S    Cust.    A. 


a  protest  is  void  if  not  made  within  that  period, 
whether  filed  before  liquidation,''  or  after  such  period 
has  terminated;^  but  when  made  within  that  period, 
its  validity  is  not  affected  by  a  subsequent  revision 
of  the  liquidation.^  Deposit  of  a  protest  in  the 
mail  within  the  statutory  period  does  not  constitute 
a  seasonable  filing;  the  protest  must  be  received  by 
the  collector  within  the  period."  In  the  absence  of 
proof  to  the  contrary,  it  is  to  be  presumed  that  a 
protest  was  made  and  served  at  its  date.* 

[$  237] .  (2)  Date  of  lUqnidatioiLi*  The  pro- 
vision fixing  liquidation  as  the  time  when  the  p^od 
for  protest  commences  to  run  means  a  final  rather 
than  a  tentative  liquidation  ^'  or  a  preliminary  esti- 
mate of  the  duty  made  to  allow  payment  so  that  the 
importer  may  obtain  possession  of  the  merchan- 
dise.^°  Although  for  a  time  a  distinction  was  made 
between  merchandise  entered  for  consumption  and 
that  etatered  for  warehouse  without  payment  of 
duty,  so  that  the  period  for  protest  was  for  the 
latter  class  reckoned  from  the  final  withdrawal  for 
consumption,  it  has  been  authoritatively  decided 
that  such  distinction  should  not  be  made;"  and 
that  a  protest  filed  upon  withdrawal  rather  than 
liquidation  is  not  in  time,^*  although,  if  there  has 
been  a  change  in  the  law  between  liquidation  and 
withdrawal  from  bond,  whereby  the  merchandise 
becomes  subject  to  a  different  tariff  t^te,  it  is  the 
duty  of  the  collector  to  reliquidate  accordingly;^* 


93. 

479. 

94. 
23279. 

95. 
a.    628, 
Matter 


Hatter  of  Kephart.  Treas.  Dec. 


Saltonstall    v.   Russell,    152    U. 
.    14    set    733,    38    L.    ed.    576; 
of    Hamburg-American    Line, 
Treas.  Dec.  24072. 

96.  Schell  V.  Fauche,  138  U.  S. 
S62.  11  set  376,  14  L.  ed.  1040. 

97.  Barney  v.  Rlckard.  157  U.  S. 
352,  IS  set  642,  39  L.  ed.  730  (con- 
struing Act  Febr.  26,  1845  [5  St.  at 
U  727  c  22],  which  remained  In  force 
until  1864):  Barney  v.  Watson,  92  U. 
S.  449,  23  r..  ed.  730;  erocker  v.  Red- 
field.  6  F.  Cas.  No.  3,400,  4  Blatchf. 
378,  18  HowPr  (N.  T.)  85. 

ta]  "VayiBAnV  (1)  did  not  refer 
to  the  preliminary  deposit  of  esti- 
mated duties  made  at  the  time  of  en- 
try, but  to  payment  made  upon  li- 
quidation of  the  entry.  Marriott  v. 
Bmne.  9  How.  (U.  S.)  619,  13  L.  ed. 
282.  (2)  "Payment"  included  li- 
quidation, even  though  the  liquidated 
duty  was  less  than  paid  In  by  the  im- 
porter at  the  time  of  entry,  and 
therefore  there  would  be  no  further 
payment  by  him.  Strange  v.  Barney, 
35  Fed.   196. 

98.  Marriott  v.  Brune,  9  How.  (IT. 
8.)  (19,  13  K  ed.  282;  LllUe  v.  Red- 
Held,  15  F.  Cas.  No.  8,351,  4  Blatchf. 
41. 

[a]  ProspeotlTS  or  oontiiinons  pro- 
tMto  (1)  legal  under  the  acts  of  1845 
and  1857.  Schell  v.  Fauche,  138  U.  S. 
562,  11  set  376,  34  L.  ed.  1040  (re- 
viewing authorities);  Benkard  v. 
Sehell.  8  F.  Cas.  No.  1,307:  Fowler  v. 
Redfleld,  9  F.  Cas.  No.  6,003;  Button 
V.  Schell,  12  F.  C^as.  No.  6.961,  6 
Blatchf.'  48;  Steegman  v.  Maxwell,  22 
F.  Cas.  No.  18,844,  8  Blatchf.  366; 
Wetter  v.  Schell,  29  F.  Cas.  No.  17,- 
170,  11  Blatchf.  198.  (2)  But  a  pros- 
pective protest  by  a  nrm  as  to  im- 


portations made  by  it  was  not  valid 
as  to  similar  Importations  made  by  a 
firm  succeeding  it  iri  business.  Sor- 
chan  V.  Schell,  33  Fed.  680  [app  dism 
140  U.  S.  697  mem,  11  SCt  1027  mem, 
35  L.  ed.  598  mem].  (3)  Althpugh, 
where  an  Importer  took  a  partner  in 
his  business,  and  added>  "&  Co."  to 
his  name.  It  was  held  that  his  pre- 
vious protest  was  nevertheless  suffi- 
cient to  cover  subsequent  importa- 
tions. Herman  v.  Schell,  18  Fed.  891, 
21  Blatchf.  560.  (4)  Sb  too  an  addi- 
tion at  the  end  of  a  protest  of  a 
clause  Intended  thereby  to  constitute 
It  a  prospective  protest  was  held  to 
be  insufficient  as  an  aid  to  an  invalid 
protest  subsequently  made.  Baxter 
V.  Maxwell,  2  F.  Cas.  No.  1,126,  4 
Blatchf.  32.  (5)  Prospective  protests 
were  Invalid  under  the  act  of  1864. 
UUman  v.  Murphy,  24  F.  Cas.  No. 
14,325,    11    Blatchf.    364     (reviewing 

99.  'Act  June  30,  1864  (13  St.  at  L. 
202  c  171). 

[al  This  awnftinsnt  was  sabstaiif 
tlsllT  rsSnsoted  by  Rev.  St.  {  2931 
(Barney  v.  Rlckard,  157  U.  S.  352.  16 
SCt  642,  39  L.  ed.  730)  and  in  the  act 
of  1890. 

[b]  Tsrmlnns  od  ansm.  —  This 
statute  fixed  the  limit  beyond  which 
a  protest  should  not  be  filed,  but 
did  not  flx  the  flnal  ascertainment 
and  liquidation  of  duties  as  the  time 
at  which  the  protest  might  first  be 
filed.  Davles  v.  Miller,  130  U.  S.  284, 
9    SCt   560,   32   L.   ed.   932. 

[c]  Protest  nesd  not  b*  mads  1>«- 
for*  parmsirt. — (1)  Saltonstall  v. 
Birtwell,  164  U.  S.  54,  17  SCt  19,  41 
L.  ed.  348.  (2)  Parcel  post  ship- 
ments are  subject  to  the  same  rule. 
U.  S.  v.  Mandel,  7  Cust.  A.  476;  V.  S. 
V.  General  Slectrlc  Co.,  4  Cust.  A. 
287. 

UqiBidatlon  see  supra  ;s  177-179. 

1.  Act  May  27,  1908  (36  St.  at  L. 
403    c   205    {    1). 

a.  Act  Oct.  3,  1918  (38  St.  at  L. 
187  c  16  J  3  par  N). 

8.  Customs  AdminMtrative  Act 
June  10,  1890  (26  St.  at  L.  137  c  407 
i    14). 

4.  Saltonstall  v.  Russell,  152  U. 
S.  628,  14  SCt  733.  38  h.  ed.  576;  Da- 
vles T.  Miller,  130  TJ.  S.  284,  9  SCt 
560,    32   L.   ed.   932. 

[a]  TwrosI  post  sUpmaiits  are 
subject    to    the    same    rule    as   those 


imported  and  entered  in  the  regular 
way.  tJ.  a.  V.  Mandel,  7  Cust.  A. 
476;  U.  S.  V.  General  Blectric  Co., 
4   Chist.   A.  287. 

6.  In  re  Bailey,  118  Fed.  418 
(where  It  Is  said  that  the  reason  why 
the  act  of  1890  provided  that  the 
protest  Bhould  be  filed  after,  and  not 
before,  the  ascertainment  and  liqui- 
dation of  duties  was  to  avoid  the 
effect  of  the  decision  of  Davles  v. 
Miller,  130  U.  S.  284,  9  SCt  960.  32  L. 
ed.  932,  decided  in  1888);  U.  S.  v. 
Mandel,  7  Cust.  A.   476. 

6.  C^dwalader  v.  Partridge,  187  U. 
S.  553,  11  SCt  182,  34  L.  ed.  783;: 
Merritt  v.  Cameron,  137  U.  S.  648, 
11  SCt  174,  34  L.  ed.  772;  U.  S.  v. 
Wyman,  156  Fed.  97,  84  CCA  123;. 
In  re  Guggenheim  Smelting  Co.,  118 
Fed.  517,  60  CCA  374  [certiorari  den 
186  U,  S.  48S  mem,  22  SCt  942  mem, 
46  L.  ed.  1260  mem];  Jacot  v.  U.  S., 
84  Fed.  169;  U.  S.  v.  Schefer,  71  Fed. 
959;  Shefer  v.  Magone,  47  Fed, 
872. 

[a]  WslTsr  hj  the  ooUsotor  is 
ineffective,  as  the  statute  is  peremp- 
tory. In  re  Guggenheim  Smelting 
Co.,  112  Fed.  617,  50  CCA  374  [cer- 
tiorari den  186  U.  S.  486  mem,  29, 
SCt  942  mem,  46  L.  ed.  1260  mem}; 
U.  S.  V.  Schefer,  71  Fed.  959. 

7.  Davles  v.  Miller,  130  U.  S.  284, 
9  SCt  560,  32  L.  ed.  932;  Keyser  v. 
Arthur,   14  F.   Cas.   No.    7,749. 

8.  Psakl  V.  U.  S.,  3  Cnst.  A. 
479. 

9.  Schell  T.  Fauche,  138  U.  S.  (68, 
11   SCt  876,   34   L.   ed.   1040. 

10.  Uanldstton  see  supra  {(  177- 
179. 

BellqnUatioi^  see  eupra  !(  180- 
190. 

11.  U.  S.  V.  Franklin  Sugar  Rs- 
finlng   Co.,   187   Fed.   677. 

12.  Saltonstall  v.  Birtwell,  66 
Fed.  969,  14  CCA  205  [afT  164  U.  8. 
64,   17   SCt  19,  41   I>.  ed.   348]. 

13.  Saltonstall  v.  Russell,  162  tJ. 
S.  628,  14  SCt  733,  38  L.  ed.  676; 
Cadwalader  v.  Partridge,  137  U.  S. 
663,  11  SCt  182,  34  L,.  ed.  T83;  Mer- 
ritt V.  Cameron,  187  U.  S.  542,  11 
SCt  174,  34  L.  ed.  772;  Foster  v. 
Simmons,   9  F.  Cas.  No.   4,982a. 

14.  Matter  of  de  Fremery,  Treas. 
Dec.    23074. 

15.  Merritt  v.  Cameron,  137  U.  S. 
642,  11  SCt  174,  34  L.  ed.  772;  Mat- 
ter of  Henry,  Treas.  Dee.  88806. 
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and  in  the  event  of  his  refusal  so  to  do,  the  time 
for  protest  begins  to  run  from  the  date  of  refusal  *• 
and  not  from  the  date  of  original  liquidation,^^  nor 
from  the  date  of  withdrawal."  For  the  purpose  of 
ascertaining  the  date  for  filing  protests  importers 
are  bound  to  take  notice  of  the  dates  given  in  the 
liquidation  bulletin  posted  as  prescribed  by  customs 
regulations.** 

[i  238]  (3)  Mode  of  Reckoning.  Sundays  and 
holidays  are  not  to  be  excluded  in  reckoning  the 
time  within  which  protest  must  be  filed,  and  if  the 
period  expires  on  such  a  day  the  protest  must  be 
filed  not  later  than  the  last  previous  business  day,^<* 
tilthough  if  a  holiday  is  observed  without  statutory 
sanction,  and  the  last  day  of  the  period  falls  on 
such  holiday,  the  protest  may  be  filed  on  the  first 
day  thereafter.^*  A  customhouse  error  in  stating 
the  date  of  liquidation  in  the  bulletin^  as  posted  will 
not  entitle  the  importer-  to  file  his  protest  in  refer- 
ence to  the  true  date  of  liquidation.'' 

[$  239]  g.  Payment  of  Duty.  Although  in 
ease  of  entiy  for  consumption  it  is  required  that 
the  duties  shall  be  paid  as  liquidated,  it  is  not 
necessary  that  this  payment  shall  be  made  within 
the  time  prescribed  for  filing  protests;'^  and  mere 
delay  in  paying  the  duties  does  not  deprive  the 
board  of  general  appraisers  of  the  power  to  pass 
upon  the  protest." 

[$  240]  h.  Form— (1)  In  GeneraL  Protests 
are  commercial  rather  than  legal  documents,  and  the 
trend  of  decisions  respecting  them  is  that  they  are 
not  required  to  conform  to  the  technical  precision 
of  legal  documents  as  to  either  phraseology  or  for- 

la.  American  Cigar  Co.  v.  U.  S., 
146  Fed.  484,  77  CCA  40  [rev  on 
other  grounds  204  U.  S.  143,  27  SCt 
191,  61  L.  ed.  411];  Matter  of  Henry, 
Treas.   Dec.  22806. 

17.  American  Cigar  Co.  v.  U.  S., 
146  Fed.  484,  77  CCA  40  [rev  on  otli- 
er  grounds  204  U.  S.  143,  27  SCt 
191,  61  L.  ed.  411]  (tlie  reason  being 
that  the  cause  of  action  had  not 
then  arisen). 

18.  Matter  of -Henry,  Treas.  Dec. 
32806. 

19.  U.  S.  V.  Wyman,  156  Fed.  97, 
94  CCA  128  (holding  that,  In  case 
of  conflict  between  bulletin  and  no- 
tations on  the  entry,  the  former 
governs). 

50.  Shefer  v.  Magone,  47  Fed. 
872;  Psakl  v.  U.  S.,  S  Cast.  A,  479 
(reviewing    authorities). 

51.  Frost  V.  Saltonstall,  129  Fed. 
481  (Bunker  Hill  day,  a  holiday  ob- 
served by  local  custom). 

[a]  FxrtMrt  after  bnsiiMas  honm. 
befon  enlzatlon  of  period. — Where 
a  notice  la  left  In  the  proper  place, 
after  business  hours,  on  the  last 
day  but  one  for  giving  notice,  the 
last  day  being  a  holiday,  on  which 
the  customhouse  is  closed  by  special 
order,  although  not  by  law,  and  the 
notice  remains  In  the  ofllce  during 
such  last  day,  it  is  in  time,  and  la 
entitled  to  consideration.  Franken- 
burg  v.   tJ.  S.,   77  Fed.    606. 

38.  U.  S.  V.  Wyman,  156  Fed.  97, 
84    CCA   128 

SS.  U.  S.'v.  Goldenberg,  168  U.  S. 
16,    18   SCt   3,   42   L.  ed.   394. 

S4.     U.  S.  V.  Tiffany,  164  Fed.  740. 

35.  Wells  v.  U.  S.,  7  Cust.  A.  346, 
361    (from    which    text    Is   quoted). 

[a]  Tomu  of  protest.  In  full  or 
in  substance,  see  U,  S.  v.  Salambler, 
170  U.  S.  621,  18  SCt  771,  42  L.  ed. 
1167;  Fuld  v.  U.  S.,  143  Fed.  920 
[rev  on  other  grounds  162  Fed.  165, 
81  CCA  4171;  V.  S.  v.  Hartley,  140 
Fed.  969;  In  re  Claflln,  113  Fed. 
944;  In  re  Hagop  Boglgian  Co.,  104 
Fed.  76;  Smith  v.  U.  S.,  91  Fed. 
767.     V 


mality  of  execution.** 
[(  241]     (2)    Statement  of  Subject  Matter.    A 

protest  is  held  to '.be  limited  to  the  merchandise 
which  it  specifies**  and  to  the  particular  rate  of 
duty  to  the  imposition  of  which  exception  is  taken 
by  the  importer."  The  decisions  on  the  subject 
have  been  liberal,  however,  and  do  not  require  nice 
precision,  but  hold  that  the  provisions  of  the  stat- 
ute are  met  if  the  protest  calls  the  colleetor's  at- 
tention to  the  particular  entry  to  which  it  b  ad- 
dressed and  to  the  kind  of  merchandise  that  is  in 
question^**  and  if  a  protest  is  correct  aa  to  part  of 
the  merchandise  wrongfully  assessed  it  is  sufScient 
as  to  that  part." 

[$  242]  (3)  Written  or  OraL  At  first  an  oral 
protest  was  permitted,  it  being  sufficient  for  the 
importer  to  have  notified  the  collector  of  his  objec- 
tions to  the  assessment  in  such  manner  that  the  col- 
lector would  understand  the  reasons  for  his  objec- 
tions.*' Eventually  a  written  protest  was  re- 
quired.** I*rotests  in  part  written  in  lead  pencil 
have  been  held  to  be  sufficient.** 

[$  243]  (4)  Date  and  Signature.  Omission  of 
the  date  from  a  protest  is  immaterial;**  but  signa- 
ture may  not  be  dispensed  with,**  although  it  ia 
immaterial  whether  it  is  made  with  ink,  pencil,  or 
stamp,  or  is  printed,  or  whether  placed  on  the  pro- 
test by  the  importer,  by  his  formally  authorized 
agent,  by  one  casually  called  upon  for  the  occa- 
sion, or  by  an  employee  whose  functions  would  natu- 
rally call  for  the  making  of  these  protests.** 

[I  244]  (5)  Multifariousness;  Alternative  Claims. 
It   is   well   settled    that   a   protest   otherwise    suf- 


se.  U.  S^  V.  Hartley,  140  Fed. 
969   (specifying  a  wrong  invoice). 

[a]  aUsdesoxlptioii  of  msrolutii- 
dlse^— A  protest  referring  to  "hats 
made  from  so-called  artlflcial  silk" 
cannot  be  construed  as  relating  to 
hats  made  from  real  horsehair.  U. 
S.  V.  Wanamaker,  176  Fed.  900.  99 
CCA    390. 

[b]  A  protest  on  "roaewood  twe- 
nltnre"  cannot  be  extended  to  em- 
brace other  articles,  or  furniture  of 
other  woods,  or  furniture  of  rose- 
wood and  other  woods  combined, 
where  such  other  woods  form  so 
large  and  so  conspicuous  a  part  of 
the  furniture  as  to  require  It  to  be 
classed  In  commercial  transactions 
by  some  other  name  than  merely 
"rosewood  furniture."  Ponsot  v. 
Maxwell,  19  F.  Cas.  No.  11,267,  4 
Blatchf.    43. 

37.  Fuld  V.  U.  S.,  152  Fed.  166, 
81  CCA  417  Erev  143  Fed.  920]  (hold- 
ing that  a  protest  against  an  assess- 
ment of  "3S  per  cent,  ad  valorem, 
or  other  rate  or  rates"  was  sufficient 
to  cover  merchandise  assessed  at 
rates  other  than  thirty-five  per 
cent). 

[4]  AsseamMBt  of  ennmlallT* 
dnty., — The  protest  should  object  to 
the  additional  duty,  if  It  Is  intended 
to  question  the  legality  of  Its  lm> 
portatlon.  Hempstead  v.  U.  S.,  94 
Fed.    484. 

as.  Bln^  V.  tJ.  S.,  3  Cust.  A.  211 
(holding  that  while  the  use  of  "etc." 
in  a  protest  is  not  to  be  commended, 
yet  it  Is  sufficient  if  the  collector 
can  without  much  difficulty  ascer- 
tain the  merchandise  referred  to). 

[a]  "As  cliarg'sd  \tj  yon." — A  pro- 
test as  to  goods  assessed  "at  60 
per  cent  ad  valorem  or  as  charged 
by  you"  was  sufficient  for  goods 
assessed  at  fifty  per  cent.  Diecker- 
hoft    V.    V.    S.,    4    Cust.    A.    230. 

[b]  'Vnonal  effects"  held  to  in- 
clude a  carriage.  Arthur  v.  Morgan, 
112  U.  S.  495,  5  SCt  241,  28  L.  ed. 
826. 

39.     In    re    Crowley,    66    Fed.    283, 


5   CCA   109. 

30.  Swartwout  v.  Oihon,  S  How. 
(U.  S.)    110,   11  L.  ed.  617. 

31.  Act  Febr.  26,  1846  (6  St.  at  L. 
727  c  22);  Arnson  v.  Murphy,  115 
U.  S.  679,  6  SCt  185,  29  L.  ed.  491; 
Curtis  V.  Fiedler,  2  Black.  (U.  S.) 
461,  17  L,  ed.  273;  Barney  v.  Watson, 
92  U.  S.  449,  23  L.  ed.  730  (giving 
history   of   legislation). 

[a]  An  oral  complslat  la  not  • 
"protest"  of  the  kind  conte'mplated 
In  the  act  of  June  22,  1874  (18  St. 
at  L.  190  c  391  i  31),  making  the 
settlement  of  duties  final  "in  tlie 
absence  of  protest."  Gulbenkian  v. 
U.  S.,  176  Fed.  860  [aff  186  Fed.  13S, 
108    CCA   245]. 

33.  Bodart  v.  Scheil,  33  Fed.  825 
[app  dism  140  U.  S.  <73,  11  SCt  1017. 
36  L.  ed.  69S1. 

[a]  £ead-penatUnr  on  protast^— 
'Where  a  paragraph  number  typewrit- 
ten in  a  protest  was  erased  and  in 
very  faint  lead-pencil  writing  another 
number  was  substituted  therefor,  in 
the  absence  of  evidence  that  the 
protest  had  been  tampered  with  the 
lead-pencil  number  would  be  ac- 
cepted as  showing  the  paragraph  in- 
tended to  be  referred  to.  Wella  v. 
U.   S.,   7   Cust.   A.    346. 

38.  Scheil  V.  Fauche,  138  IT.  S. 
662,  11  SCt  376,  34  L.  ed.  1040  CatT 
33    Fed.    336]. 

34.  Grandmange  v.  Scheil,  32  Fed. 
665;  Florlo  v.  Peaslee,  9  F.  C^.  No. 
4,890,  2  Curt.  452;  Matter  of  Palme. 
Treas.     Dec.     28322. 

[a]  Two  paper*  pasted  torethar. 
— A  signature  by  the  Importer  to 
one  only  of  two  papers  pasted  to- 
gether and  attached  to  the  entry  by 
a  wafer  was  sufficient,  especially 
where  It  appeared  that  the  custom- 
house officials  regarded  the  two  pa- 
pers as  one  protest.  Scheil  v. 
Fauche,  138  U.  S.  662,  11  SCt  376. 
84  L.  ed.  1040  [aff  33  Fed.  336]. 

35.  Bodart  v.  Scheil,  33  Fed.  825 
[app  dlsm  140  U.  S.  673,  11  SCt  1017, 
35  L.  ed.  598];  Matter  of  Frttxsche. 
Treas.   Dec.   29359. 


For  late*  oases,  devslopmsnta  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ficient  is  not  void  if  mnltifarions,'*  and  there- 
fore a  protest  alternative  in  form  is  unobjection- 
able,^^ and  distinct  issues  may  be  joined  in  the 
same  protest,**  without  in  any  way  estopping  the 
importer.*'  But  so-called  blanket  protests,  enumer- 
ating a  long  list  of  paragraphs,  many  of  which  ai^e 
entirely  remote,  with  the  purpose  of  covering  every- 
thing, do  not  comply  with  the  law,*°  as  the  burden 
is  upon  the  protestant  of  fairly  apprising  the  col- 
lector of  real  claims  as  distinguished  from  possible 
claims  which  might  appropriately  be  made  with 
reference  to  goods  not  involved  in  the  importation 
in  question.*'  Besides,  an  objection  to  a  protest  as 
mnltifarious  comes  too  late  when  raised  for  the 
first  time  on  appeal.'*' 

[i  245]  (6)  Protest  in  Kespect  to  Each  Entry. 
Although  the  statute  **  provides  that  a  protest  shall 
set  forth  its  claims  "in  respect  to  each  entry,"  this 
does  not  prevent  inclusion  of  more  than  one  entry 
in  a  protest;**  but  the  protest  must  specify  the  entry 
or  entries  to  which  it  applies.*' 

[$  246]  (7)  'Claim  of  Higher  Bate.  "While  un- 
der the  Customs  Administrative  Act  of  1890  it  was 
held  that  an  importer  might  properly  claim'  in  his 
protest  that  the  merchandise  was  subject  to  a 
higher  duty  than  had  been  assessed,*'  it  is  now  pro- 
vided that  protest  may  be  made  only  where  the  col- 
lector has  imposed  a  higher  rate  of  duty  or  a 
greater  fee  than  the  importer  claims  is  applicable.*' 

[j  247]  i.  Plural  Protest.  The  practice  of 
filing  more  than  one  protest  on  the  same  entry  has 
long  been  permitted,*^  inasmuch  as  it  permits  con- 
venient segregation  of  issues.*'  Therefore  a  de- 
cision sustaining  a  protest  is  not  a  bar  to  further 
proceedings  under  another  pending  protest  against 
the  same  liquidation  and  covering  the  same  mer- 
chandise, but  raising  a  question  which  was  neither 
expressly  nor  necessarily  determined  in  the  decision 


in  the  former  case."  It  necessarily  follows  there- 
fore that  an  importer  who  has  filed  a  protest  against 
a  liquidation  is  not  thereby  precluded  from  filing 
another  protest  against  a  later  liquidation.*' 

[i  248]  j.  Protest  Pee.  Unless  a  fee  of  one 
dollar  is  paid  within  thirty  days  after  the  protest 
has  been  filed,  the  protest  is  considered  to  have 
been  waived;**  but  this  provision  was  held  not  to 
apply  to  cases  in  which  the  right  to  protest  accrued 
before  the  statute  became  effective.**  Nor  does  the 
requirement  that  a  protest  shall  state  its  claims  as 
to  each  entry  or  payment  mean  that  the  fee  must 
be  paid  for  each  entry  covered  by  a  protest.** 

[i  249J  k.  Oo&tingent  Fee  Agreement.  It  is 
provided  by  law  that  no  agreement  for  a  contingent 
fee  in  respect  to  recovery  or  refund  under  protest 
shall  be  lawful,  and  that  compliance  with  this  re- 
quirement shall  be  a  condition  precedent  to  the 
validity  of  the  protest;*'  but  it  is  held  that  it  is 
not  necessary  for  the  protestant  either  to  all^  or 
to  prove  that  no  such  agreement  has  been 
made.*'  " 

[$  250]  L  Assignment  of  Oroonds  or  Keasons-^ 
(1)  In  OenersL  From  the  first  statute  on  the 
subject  in  1845,"  it  has  been  uniformly  prescribed 
that  the  importer's  protest  should  set  forth  "dis- 
tinctly and  specifically ' '  bis  objections  to  the  assess- 
ment in' question.  Until  1890  the  requirement  was 
that  "the  grounds  of  objection"  should  be  stated; 
since  then  it  has  been  that  ' '  the  reasons  for  his'  ob- 
.  jection"  shall  be  given."  Although  there  is  a  laci 
of  uniformity  found  in  the  expressions  of  the  eouHs 
with  regard  to  the  sufflxiiency  of  protests,*'  it  lis 
agreed  that  no  technical  precision  in  form  or  stete,- 
ment  is  necessary,"  or  as  elsewhere  stated  the  prth 
test  will  be  held  sufficient  if  it  so  distinctly  infoxtttj^ 
the  collector  of  the  position  taken  by  the  importer 
that  no  one  is  misled  thereby."    Ksnes  not  raised 


3&  Downing  v.  tJ.  S.,  •  46  Fed. 
412;  Flak  v.  Seeberger,  38  Fed.  718; 
Legs  V.  Hedden,  37  Fed.  861  [rev  on 
other  grounds  149  U.  S.  779,  13  SCt 
1049,  37  Ij.  ed.  959].  See  also  Infra  ! 
255. 

37.  Llchtensteln  v.  XT.  S.,  175  Fed. 
1016. 

38.  Schell  V.  Fauche.  138  U.  S. 
562,    11    SCt    376,    34    L.    ed.    1040. 

3>.  Koechl  V.  U.  S.,  91  Fed.  110, 
33  CCA  363;  Blumenthal  v.  U.  S., 
72    Fed.    48. 

[a]  Tb«  Tolnvtatr  sefondliur  to 
an  Importer  whose  protest  was  in' 
this  form  of  the  excess  of  duties 
collected  according  to  one  of  his 
claims  did  not.  In  the  absence  of 
a  release  or  evidence  of  an  accord 
and  satisfaction,  preclude  him  from 
maintaining  another  suit  to  recover 
the  remaining  excess  according  to 
his  other  claim.  Robertson  v.  Edel- 
hofF,    91    Fed.    642.    34    CCA    34. 

40.  Llchtensteln  v.  U.  S.,  175  Fed. 
1016  (holding  that  It  is  not  enough 
that  the  provision  ultimately  relied 
upon  can  be  found  somewhere  in  the 
protest) . 

tt.  Llchtensteln  v.  U.  S.,  1  Oust 
A.   79. 

49.  n.  S.  V.  Fuld,  4  Oust.  A.  234 
(reserving  decision  on  the  point 
whether  an  api>eal  by  the  protest- 
ant opens  anew  the  question  of  suf- 
ficiency   of   the   protest). 

43.  Act  Oct.  3,  1913  (38  St  at 
L.   187  c  16  S   3  par  N). 

44.  Brune  v.  Harriott,  4  F.  Os. 
No.  2062  [afC  9  How.  619,'  13  L.  ed. 
282];  U.  S.  ▼.  McCoy,  5  Cust.  A. 
2S4. 

40.  Ullman  v.  Murphy,  24  F.  Cas. 
No.  14.325.  11  ^latchf.  3S4  (holding 
It  to  be  insufflclent  for  a  protest 
to  declare  that  it  applies  "to  all 
future    similar    importations"). 


46.  American  Mfg.  Co.  v.  TT.  S., 
3  Cust.  A.  495;  U.  S.  v.  Byrne,  8 
Cust.  A.  62;  U.  S.  v.  Schwarts,  8 
Cu^t.   A.   24. 

47.  Act  Oct.  3,  1913  (38  St.  at  L. 
187  c  16  i  3  par  N).  See  also  Louisi- 
ana v.  McAdoo,  234  U.  S.  627,  84 
SCt  938,  68  L.  ed.  1606  (comment- 
ing  upon   the  former   rule). 

48.  Schell  V.  Fauche,  138  U.  S. 
562,  11  SCt  376,  34  L.  ed.  1040;  Cas- 
sel  V.  U.  S.,  146  Fed.  146;  Robert- 
son V.  Edelholf,  91  Fed.  642,  34  CCA 
34;  U.  S.  V,  Goldberg,  2  Cust.  A. 
140.  Compare  Post  v.  U.  S.,  49  Ct. 
CI.  .106  (holding  that,  under  the  act 
of  Jan.  9,  1903,  plalntlfC  had  but 
one  right  of  action,  that  it  embraced 
all  the  Illegal  exactions  made  by  the 
government  on  any  and  all  Importa- 
tions wlilch  the  Arm  had  made,  and 
that  it  could  not  be  split  or  sev- 
ered). 

49.  TJ.  S.  V.  McCoy,  6  Cust.  A. 
264,  269;  Matter  of  Pustet,  Treas. 
Dec.  26386  (where  it  is  stated  that 
many  of  the  various  claims  or  de- 
mands which  may  arise  from  a  sin- 
gle liquidation  are  severable  causes 
of  actl<in  which  may  be  made  the 
subject  of  separate  protests  and  con- 
sidered and  decided  at  different 
times).  Compare  U.  S.  v.  Johnson, 
145  Fed.  1018  (holding  that  recov- 
ery of  a  Judgment  by  Importers  pre- 
cludes further  proceedings  on  the. 
same   entry   under  other   claims). 

60.  Matter  of  Pustet,  Treas.  Dec. 
26386  [dist  Hennequln  v.  Barney,  24 
Fed.  580;  Bartels  v.  Schell,  16  Fed. 
341], 

61.  U.  S.  V.  Franklin  Sugar  Re- 
fining Co.,   137   Fed.   677. 

68.  Act  Oct.  3,  1913  (38  St.  at 
L.   187   c  16   8   3  par   N). 

63.  V.  8.  V.  Brown,  6  Cust.  A. 
382. 


64.    V.    a.    V.    McCoy,   "6    Cuat,    A 

264.  •  •..'» 

55.  Act  Oct.  8,  1913  (»S  St  lit:  L. 
187   c   16    5    8  par  N).  ■  .,, 

56.  Matter  of  Emjery-Bir4-Tlu^«r 
Dry    Goods    Co.,    Treas. .  Dee.  ,36969., 

67.  Act  Febr.  26,  184^  Is  ■  St  at 
L.  727  c  22);  Curtis  v.  Fiedler.  .2 
Black    (U.  S.)    461,  17  L.  .ed.  2I8.^  '^ 

68.  Matter  of  Hygienic'  'Wood 
■Wool  Co.,  Treas.  Dec,  27328  .[ovrirt- 
Carter  v.  U.  S.,  1  Cust  A.  64]  (efal*- 
orately  reviewing  authorities,  and 
holding  that  the  change  of  langliaKte 
required  a  more  specinc  protest). 

[a]  Wo  sew  ral*  oMitliM  tiHdeo- 
the  legislation  ofsl89e  in  retspect  to  ■ 
the  terms  of  protests  against  dect- 
slons  of  collectors  of  customs  in  trUB 
assessment  of  duty.  U.  8.  v.  Fleiip 
mann,    137    Fed.    476,    69    CTCA    «24.  " 

68.  Carter  v.  U.  S.,  1  Cast.  A- 
64.  '     ■    '■ 

60.  TJ.  S.  V.  Salamtjler,  170  tJ.  8. 
621,  18  SCt  771,  42  L.  ed.  1167;  In 
re  Claflln,  113  Fed.  944;  TJ..  S.  Y. 
PUdltch,  99  Fed.  9[88;  Smith  v.  U.  S.', 
91  Fed.  757;  Richards  v.  U.  S.,  9l 
Fed.  516;  Shaw  v.  Prior,  68  Fed.  421: 
Boussod  Valadon  Co.  v.  TJ.  S.,  66 
Fed.  718  [rev  on  other  grennds  71 
Fed  603,  18  (XA  2231;  Itl  re  nT>ua- 
lette,  48  Fed.  646;  TT.  8.  v.  E^wtoJr, 
3   Cust.  A:  339;   Sonneborn  v.  TJ.   S., 

3  Cust   A.    54.. 

61.  TJ.  S.  V.  Salambier,  170  TJ.  $. 
621,  18  SCt  771,  42  L.  ed.  1167.; 
Davies  v.  Arthur,  96  U.  S.  148,  24 
L.  ed.  758;  Converse  v.  Burgess,  18 
How.    (U.   S.)    413,   IB  L.   ed.   455    [aft 

4  F.  Cas.  No.  2,154,  2  Curt  216]; 
TJ.  S.  V.  Shea.  114  Fed.  38,  51  CCA 
664:  In  re  Claflln,  113  Fed.  944;  Hahn 
V,  Erhardt  78  Fed.  620,  24  CCA  266 
[app  dlsm  89  Fed.  1016,  32  CCA 
606];  Shaw  v.  Prior,  68  Fed.  421; 
Herman   v.    Schell,    18    Fed.    891,    21 
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by  the  protest  may  not  be  considered.*"  If  the 
protest  is  lacking  in  speciflcness,  the  assessment 
complained  of  must  stand,**  even  though  incorrect,** 
and  the  fact  that  another  protest  contained  claims 
ndt  made  in  the  one  under  consideration  has  no  in- 
fluence on  the  construction  of  the  latter,"^  the  policy 
of  the  law  being  that  the  board  of  general  ap- 
praisers shall  pass  upon  the  Correctness  of  the  alle- 
gations of  the  protest  rather  than  upon  the  merits 
of  the  case.'*  A  treasury  circular  referred  to  in  a 
protest  must  be  taken  as  a  part  of  it.*' 

[i  251]  (2>  Bpecificness.  In  the  many  decisions 
rendered  in 'applying  this  statutory  rule  to  various 
forms  of  protest,  it  has  not  been  required  that  a 
protest  shall  state  with  full  particularity  or  abso- 
lute certainty  the  classification  that  is  relied  upon.** 
It  has  been  held  to  be  sufiQcient  if,  although  imper- 
fectly expressed,  the  protest  may  be  understood 
when  read  in  connection  with  the  statute  referred 
to  therein,**  or  if  the  collector  by  mere  computation, 
or  hy  examination  of  the-  g^ods,  may  determine 
their  classification  under  the  provisions  referred  to 
in  the  protest,''^  -tit  if,  although  there  is  ambiguity, 
the  collector  could  not  have  been  perplexed  by  the 
omission  to  nanie  a  particular  paragraph  of  the 
Blatcht.  6(0;  Swiiiston  v.  Morton, 
2S  F.  Cas.  No.  13,677,  1  Curt.  2»4; 
Carter  v.  U.   S.,   1   Cust.  A.   64. 

02.  Fuld  •v.'  17.  S..  143  Fed.  920 
trev  on  other  grounds  152  Fed.  166, 
«1  CCA  417];  V.  S.  v.  Chdttanooem 
Brewing:  Co..  8  Cuat,  A.  J76;  U.  S. 
V.  Park,  3  Gust.  A.  8S0;  U.  S.  v. 
'Ewlngr,  3  Cust.  A.  339-  U.  S.  v.  Dan- 
ker, t  Cust.  A,"'482;  Benjamin  Iron, 
etc.,    Co.    V. -U.  '8.,   3    Cust.   A.    159. 

Davie?  V.  Arthur,  96  U.  8.  148, 


t4  II  ed.  TBS^ralT  7  F.  Cas.  No.  8,«11, 
18  Blatchf.  84];  Fuld  v.  U.  S.,  148 
Fed.  920  [rev  on  other  grounds  162 
Fed.  186,  81  CCA  417];  U.  8.  v. 
Elastem   Drug  Co.,   7   Cust.   A.   210. 

[a]  VUllKplaes.— Improper  classl- 
flcatfOn  in  protest  precludes  recov- 
ery. .  B^hn  v.  Collector,  17  Philip- 
pine  888. 

■paolCaacaa  see  Infra  }   251. 

ei.  V.  a.  V.  Leavltt,  7  Cust.  A. 
144. 

OE.  U.  8.  V.  Bayersdorfer,  126 
Fed.    782.    62    CCA    18. 

ae.  In  re  Soivay  Process  Co.,  134 
Fed.    678. 

'^t  does  not  seem  to  be  left  to 
the  Board  of  Qeneral  Appraisers  on 
appeal  from  the  collector  to  Impose 
the  correct  rate  of  duty  when  they 
know  what  the  correct  rate  Is,  even 
as  established  1>y  decisions  of  the 
court,  unless  the  importer  has 
pointed  out  sbeclflcally,  in  substance 
•r  effect,  the  error  made,  and  the 
section,  clause,  or  subdivision  of  the 
law  under  which  the  assessment 
ought  to  have  been  made."  Per 
Bay,  J.,  In  In  re  Soivay  Process  Co., 
134   Fed.   878,   680. 

87.    Smith   V.   Schell,   27   Fed.   648. 

68.  U.  S.  V.  Salambier.  170  TT.  S. 
«1,  18  set  771,  42  L.  ed.  1187  (where 
a  protest  which  did  not  refer  to  any 
paragraph  of  the  tariff  act  but  brief- 
ly stated  "that  the  said  goods  under 
existing.  laws  are  dutiable  at-  two 
«ents  per  pound,"  was  held  sufllclent, 
although  there  were  two  paragraphs 
relating  to  the  class  of  goods  in 
question,  under  either  of.  which  the 
duty  was  two  cents  per  pound). 

[a]  It  !■  ao«  sMentUl  (1)  that 
the  importer  should  In  the  protest 
"hit  the  bird  in  the  eye,"  but  he 
should  state  his  claim  with  suffi- 
cient clearness  and  certainty  to  ac- 
quaint the  collector  with  the  general 
ground  of  his  complaint.  U.  S.  V. 
Stlm,  6  Cust.  A.  140;  Xiichtensteln 
V.  U.  8.,  1  Cust.  A.  79.  (2)  The 
protest  does  not  necessarily  specify 
under  what  provision   the  goods  are 


dutiable.  Heinse  v.  Miller,  144  U.  S. 
28,    12   set   604,    36    L.   ed.    333. 

[b]  ▼alne  or  daaalflcatlon.— It  Is 
Bometln^es  difficult  to  tell  Just 
whether  or  not  the  grievance  of  the 
Importer  arises  from  the  Imposition 
of  an  unsatisfactory  dutiable  value, 
or  whether  the  question  Is  one  of 
classiflcation  rather  than  of  value; 
and  ir  his  protest  falls  to  show 
whether  the  objection  Is  to  the  val- 
uation or  to  the  classiflcation,  it  will 
be  presumed  that  it  exists  as  to  the 
former,  and  that  his  remedy  is  by 
appeal  for  reappraisement  rather 
than  by  protest.  Cottier  v.  U.  8., 
101    Fed.    423. 

6>.  Lothrop  V.  U.  S.,  164  Fed.  99: 
n.  8.  V.  Helmrath,  145  Fed.  38,  7E 
CCA    261. 

TO.  Hensel  v.  V.  S.,  160  Fed.  219; 
Carter   v.   U.   8.,    1   Cust.   A.    64. 

Tl.  U.  8.  v.  Salambier,  170  V.  8. 
621,  18  set  771,  42  L.  ed.  1167  (where 
chocolate  was  claimed  to  -be  "duti- 
able at  two  Cents  per  pound,"  and 
there  were  but  two  paragraphs  deal- 
ing with  chocolate,  under  either  of 
which  the  duty  was  two  cents  per 
pound). 

78.  Woodruff  v.  V.  S.,  164  Fed. 
881. 

[a]  'VrhuTu  the  wotsst  la  wxlttea 
on  the  entrr,  the  description  of  the 
goods  as  given  in  such  entry  need 
not  be  repeated  In  the  protest. 
Thomson  v.  Maxwell,  23  F.  CJas.  No. 
13,983,    2    Blatchf.    385. 

73.  Presson  v.  Russell,  162  TT.  8. 
577,  14  set  728,  38  L.  ed.  669;  Herr- 
man  v.  Robertson,  162  U.  9.  621,  14 
set  686,  38  L.  ed.  638  Faff  41  Fed. 
881];  Nicholl  V.  U.  8.,  7  Wall.  (U. 
S.)  122,  19  L.  ed.  126;  Curtis  v.  Fied- 
ler. 2  Black  (U.  S.)  461,  17  L.  ed. 
273;  Converse  v.  Burgess,  18  How. 
(U.  S.)  418,  16  L..  ed.  465  [aff  4 
P.  Cas.  No.  2,164,  2  Curt.  216]; 
Smith  V.  Schell,  27  Fed.  848;  Bangs 
V.  Maxwell,  2  F.  Cas.  No.  841,  3 
Blatchf.  135;  Baxter  v.  Maxwell,  2 
P.  Cas.  No.  1,126,  4  Blatchf.  82; 
Christ  v.  Maxwell.  6  F.  Cas.  No. 
2,698,  3  Blatchf.  129;  Cornett  v.  Law- 
rence, 6  F.  Cas.  No.  3,241,  2  Blatchf. 
512;  Crowley  v.  Maxwell,  6  F.  Cas. 
No.  3,449,  3  Blatchf.  401;  Durand  v. 
Lawrence,  8  F.  Cas.  No.  4,187,  2 
Blatchf.  396;  Fleldenv.  Lawrence, 
9  F.  C^s.  No.  4,774,  3  Blatchf.  120; 
Focke  V.  Lawrence,  9  F.  Cas.  No. 
4.894.  2  Blatchf.  608;  Goddard  v. 
Maxwell,  10  F.  Clas.  No.  5,492,  8 
Blatchf.  131:  Button  v.  Schell,  12  F. 
Cas.  No.   6,961,   6   Blatchf.   48;  Kries- 


law,''  or  by  reference  to  the  entry  papers  he  can 
determine  the  amount  of  disputed  charges.'*  But 
general  expressions  which  might  include  specific  ob- 
jections are  insufiScient.'^  The  cardinal  rule  is  that 
a  protest  should  show  fairly  that  the  objection  made 
at  the  trial  was  in  the  mind  of  the  protestant  and 
was  brought  to  the  knowledge  of  the  collector,  so 
as  to  secure  to  the  government  the  practical  advan- 
tage which  the  statute  was  designed  to  secure;'* 
and  even  though  the  wrong  act  and  paragraph  are 
mentioned,  if  it  is  clear  upon  an  exercise  of  tha 
collector's  reasoning  powers  that  it  was  the  im- 
porter's intention  to  refer  to  the  correct  provision, 
the  protest  is  sufficient.'^  But  where  the  wording  of 
the  protest  is  such  as  to  draw  the  collector's  mind 
away  from  the  applicable  clause  to  an  inapplicable 
one,  the  protest  is  fatally  defective;'*  and  if  both 
a  species  andtits  genus  are  named  in  a  tariff  act, 
a  protest  is  insufficient  which  relies  upon  that  re- 
lationship and  alleges  that  a  classification  should 
have  been, made  under  a  general  enumeration,  when 
a  more  specific  enumeration  applies."  It  is  further 
held  that,  where  a  protest  refers  to  a  particular 
subdivision  of  a  tariff  paragraph,  it  cannot  be  con- 
strued as  referring  to  another  portion  of  that  para- 


ler  V.  Morton,  1*  F.  Ctia.  No.  7.9S3, 
1  Curt.  418;  Mason  v.  Kane.  16  F. 
Cas.  No.  9,241,  Taney  173;  Norcrosa 
V.  Qreely,  18  F.  CSis.  No.  10,294.  1 
Curt.  114;  Pierson  v.  Lawrence,  19 
F.  Cas.  No.  11,168,  2  Blatchf.  496; 
Sadler  v.  Maxwell,  21  F.  Cas.  No. 
12,207,  3  Blatchf.  134;  Scheerdt  v. 
Schell,  21  P.  Cas.  No.  12,444; 
Schmalre  v.  Maxwell,  21  F.  <3aB.  No. 
12,460,  3  Blatchf.  408;  Swanstpn  v. 
Morton,  23  F  Cas.  No.  13,677,  1  Curt 
294;  Thomson  v.  Maxwell,  23  F.  Cas. 
No.  13,983,  2  Blatchf.  386;  WiUiaon 
v.    Hoyt,    SO    F.    Cas.    No.    17,772. 

74.  Converse  v.  Burgess.  18  How. 
(U.  S.)  495,  15  L.  ed.  466;  Bing  ▼. 
U.  8.,  3  Cust.  A.  211;  Bliven  v.  U. 
8.,  1  Cust.  A.  206;  Carter  v.  U.  8.. 
1  Cust.   A.   84. 

7B.  Shaw  V.  U.  S.,  122  Fed.  44S. 
446,  58  CCA  426  (where  it  was  said: 
"The  error  of  the  importer  in  giving 
a  wrong  citation  required  of  the 
collector  an  exercise  of  Xhe  reasoning 
powers,  but  to  a  limited  extent  only. 
Was  he  justlfled  In  refusing  to  ex- 
amine the  only  act  which  could  by 
any  possibility  apply  to  the  case 
before  him?  The  collector  was,  in 
effect.  Informed  that  the  importa- 
tion was  claimed  to  be  free  aa  tapi- 
oca, and  we  are  inclined  to  think 
that  it  was  incumbent  upon  htm  to 
refer  to  the  free  list  of  the  act  un- 
der which  duty  had  been  levied.  If 
he  had  done  this  he  would  have 
found  that  tapioca  was  free"). 

ta]  The  fact  that  tha  ooUaetor 
wUUr«to«d  the  protest  is  relevant. 
Lothrop   v.    U.    S.,    164    Fed.    99. 

[b]  A  claim  which  ohaIl«BC*d  th* 
•ttcBtloa  of  the  collector,  as  ap- 
peared from  his  return,  was  suffi- 
cient. Denike  v.  U.  8.,  6  Cust.  A. 
364. 

TO.  In  re  Soivay  Process  (X>.,  134 
Fed.  678;  V.  S.  v.  Troy  Laundry 
Mach.  Co.,  6  Cust.  A.  430;  Oelrlchs 
v.  U.  S.,  3  Cust.  A.  232;  Bliven  v. 
U.    S.,    1    Cust.    A.    205. 

77.  Chung  Tune  v.  Kelly,  14  Fed. 
639,  8  Sawy.  415  (where  cassava  or 
root  flour,  being  designated  in  the 
free  list  by  the  specific  name  "root 
flour,"  was  held  to  have  been  Im- 
properly claimed  to  be  within  the 
further  free  Hat  enumeration  "sago 
flour,"  although  the  article  was  a 
species  of  sago  flour):  Bliven  v.  U. 
S.,  1  Cust.  A.  205  (holding  that  a 
claim  for  assessment  of  a  counter- 
vailing  duty  equal  to  the  Glerman 
bounty  on  petroleum  wa#  not  aufll- 
cient     for    petroleum     products     on 


For  later  ca««s,  Afvelopmanta  and  ehang«a  in  the  law  see  cumulative  Annotations,  same  title,  pajra  and  note  number. 


§§  251-254] 


CUSTOMS  DUTIES 


[17  C.  J.]     651 


graph.'* 

[i  252]  (8)  Befeprenc*  to  Similltnde  Olanae. 
The  law  is  unsettled  on  the  point  that  the  similitude 
clause  in  the  tariff  should  be  cited  in  a  protest  re- 
lating to  unenumerated  goods  which  should  have 
been  classified  in  accordance  with  the  provisions  of 
that  clause,  although  the  only  authoritative  de- 
cisions on  the  point  hbld  that  the  clause  must  be 
cited." 

[f  253]  (4)  Protests  Held  Snfficieat.  In  ac- 
cordance with  the  liberal  rules  laid  down  by  the 
courts  for  the  construction  of  protests,  many  pro- 
tests defective  in  one  or  more  particulars  have  been 
held  to  be  legally  sufficient,  as  where  the  protest 
mentioned  the  wrong  rate  but  the  right  paragraph;'" 
or  the  right  classification  but  an  obviously  incor- 
rect paragraph;*^  or  the  right  rate  and  general  de- 
scription, but  a  wrong  specific  description,'"'  or  no 
specific  description  ;°^  or  the  correct  rate  and  classi- 
fication, but  a  wrong  paragraph  ;**  or  the  right  clas- 
sification, but  wrong  rate  and  the  paragraph  num- 
ber wrongly  stated  through  clerical  error;'*  or  the 
right  rate  (free)  and  the  right  paragraph  of  a  pre- 
vious tariff;"  and  in  various  other  instances  not 
readily  classified.''  A  leading  case  on  the  subject 
is  to  the  effect  that  a  protest  was  suf&cient  which 
claimed  the  right  rate,  but  failed  to  mention  either 
the  classification  or  the  paragraph  which  was  ap- 
plicable';"  and   as    to    merchandise    exempt    from 

87.    Denlke 


which  the  bounty  rate  waa  different 
from  that  on  petroleum).  See' also 
V.  8.  V.  Buffalo  Natural  Gas  Fuel 
Co.,  172  V.  a  339.  19  SCt  800.  43  U 
ed.  469  ("Where,  as  to  natural  gas 
which,  as  claimed  In  the  protest, 
was  found  to  be,  both  a  crude  min- 
eral and  crude  bitumen,  the  court 
said:  "It  is  not  important  in  this 
case  to  conclusively  decide  which 
classification  covers  It.  because  both 
are    on    the    free    list"). 

7a.  Bowling  Green  Storage,  etc.. 
Co.   V.   U.   S.,   »  Cuat.  A.   309. 

n.  V.  8.  T.  Dearbergr,  143  Fed. 
472.  74  CCA  22«;  Hahn  v.  Erhardt, 
78  Fed.  620.  24  CCA  265  [app  dlsm 
89    Fed.    1016.    32    CCA    606]. 

[a]  HaalUtaae  clamw,— By  virtue 
of  the  similitude  clause,  merchan- 
dise was  held  dutiable  at  the  rate 
claimed  In  the  protest,  although  the 

frotest  did  not  refer  to  said  clause, 
n  re  Ouggenhelm  Smelting  Co..  112 
Fed.  517  60  CCA  374  (a  writ  of 
certiorari  sought  by  the  United 
States  on  the.  ground  that  the  deci- 
sion was  In  conflict  with  Hahn  v. 
Erhardt,  78  Fed.  620.  24  CCA  265, 
waa  dented  by  the  supreme  court. 
186  n.  S.  485,  22  SCt  942.  46  L.  ed. 
I2S0.  The  board  of  general  apprais- 
ers and  the  circuit  court  construed 
this  action  of  the  supreme  court  as 
tantamount  to  .  disapproval  of  the 
doctrine  announced  In  the  Hahn 
case,  supra.  U.  S.  v.  Cearberg.  136 
Fed.  246.  But  the  circuit  court  was 
reversed  in  143  Fed.  472.  74  CCA 
226). 

80.  General  Blectrlc  Co.  v.  U.  S., 
7    Cast.   A.    167. 

81.  U.  S.  V.  Tappenbeck,  7  Cust. 
A.   17. 

aa.  V.  8.  V.  Stirn.  5  Cust.  A.  140 
(error  In  yarn  size). 

as.  Hensel  v.  U.  S.,  160  Fed.  219 
(where  the  importer  asserted  that 
the  goods  were  dutiable  under  the 
proper  paragraph);  Rotograph  Co.  v. 
tJ.    S.,    1    Cust.    A.    82. 

a*.     V.  8.  V.  stirn,  5  Cnat.  A.  140. 

as.  C  S.  V.  Leerburger,  160  Fed. 
651,    87  CCA   647    [aft   155    Fed.   1461. 

88.  Shaw  V.  U.  S..  122  Fed.  443, 
58  CCA  425  [rev  117  Fed.  368] 
(where  a  claim'  under  a  paragraph 
relating  to  tapioca  under  the  tariff 
of  1894  was  held  sufficient  to  show 
that  the  corresponding  paragraph  of 
the  tariff  of  1897   was  meant). 


v.  V.  8.,  6  CaaU  A. 
364  (where  a  protest  making  "too 
broad  a  claim  for  exemption^'  was 
held    nevertheless    to    be    sufficient). 

[a]  ninstratloBs  of  psotaat  held 
raadMrt  (1)  see  Scbell  v.  Fauche, 
138  U.  S.  562,  11  SCt  376,  34  L.  ed. 
1040  taff  33  Fed.  3361;  Arthur  v. 
Morgan,  112  U.  S.  495,  5  SCt  241.  28 
L.  ed.  826;  Marriott  v.  Brune,  9  How. 
(U.  S.)  619.  13  L,.  ed.  282;  U.  S.  v. 
Helmrath,  146  Fed.  36,  75  CCA  261; 
Legg  V.  Hedden,  37  Fed.  861  [rev 
on  other  grounds  149  U.  S.  779.  13 
SCt  1049.  37  L.  ed.  9591;  Frazee  v. 
Moflltt,  18  Fed.  584,  20  Blatcnf.  267; 
Boker  v.  Bronson,  3  F.  Cas."  No. 
1.606.  4  Blatchf.  472;  Craig  v.  Max- 
well, 6  F.  Cas.  No.  3.334,  2  Blatchf. 
545;  Loewenstein  v.  Maxwell,  16  F. 
Cas.  No.  8.462.  2  Blatchf.  401; 
Schuchardt  v.  Lawrence,  21  F.  Cas. 
No.  12,484,  3  Blatchf.  397;  Steeg- 
man  v.  Maxwell,  22  F.  (3as.  No. 
13,344,  3  Blatchf.  366;  Vaccarl  v. 
Maxwell,  28  F.  Cas.  No.  16,810,  3 
Blatchf.  368.  (2)  A  protest  against 
Inclusion  of  nondutlable  Items  In  en- 
tered value  was  sufficient,  although 
the  amount  of  such  Items  was  not 
stated.  Inasmuch  as  their  amount 
was  officially  known  to  the  collec- 
tor. Woodruff  V.  U.  S.,  164  Fed. 
861.  (8)  Protests  relating  to  "a 
commission  for  purchasing"  goods 
sufficiently  referred  to  a  commission 
paid  for  other  services,  where  the 
Importers  had  purchased  the  goods 
themselves.  U.  8.  v.  Bauer,  3  Chist. 
A.  348.  (4)  Where  the  only  ques- 
tion between  the  Importer  and  the 
collector  is  as  to  whether  the  goods 
In  question  were  dutiable  under  the 
act  of  1894  or  that  of  1897,  a  pro- 
test by  the  Importer  claiming  that 
they  should  have  been  assessed  un- 
der the  former  act  Is  sufficient, 
without  specifying  the  classiflca- 
tlon,  as  this  latter  question  Is  not 
in  issue.  In  re  Hagop  Boglglan  Co., 
104    Fed.    75. 

[b]  Be^iuat  for  Mappraiannant. 
— Statement  ,that  a  reappralsement 
had  been  requested  should  be  In- 
cluded In  a  protest  Involving  that 
fact.  Flelden  v.  Lawrence,  9  F.  Cas. 
No.    4,774,    3   Blatchf.    120. 

88.  tJ.  S.  V.  Salambler,  170  U.  S. 
621,  18  SCt  771.  42  L.  ed.  1167  (as 
to  sweetened  chocolate,  claimed  to 
be     "dutiable     at      two     cents     per 


daty,  it  has  been  held  that  it  is  not  necessary  to 
assert  specifically  that  it  is  free  of  duty;"  also, 
as  to  a  provision  in  the  dutiable  list  the  effect  of 
which  is  to  mak«  certain  excepted  goods  free  of 
duty,  it  is  sufficient  to  claim  such  goods  to  be 
"free,"  although  that  word  is  not  used  in  the 
.paragraph.'"  Where,  by  reason  of  a  proviso  or  pro- 
visions otherwise  related  to  a  basic  paragraph,  mer- 
chandise is  subject  to  cumulative  duties,  a  protest 
which  mentions  the  basic  paragraph  sufficiently  re- 
fers to  the  cumulative  provisions;"^  and  where  there 
is  a  separate  substantive  clause  in  a  proviso  or 
amendment  to  a  paragraph,  a  protest  which  claims 
the  correct  rate  and  paragraph  is  sufficient*,  with- 
out negativing  the  substantive  provision."' 

[$  254]  (5)  Protests  Held  Insnficient.  Many 
protests  have  been  held  not  to  satisfy  the  statatoiy 
requirements,  because  of  various  defects,  sudi  as 
that,  although  they  specified  the  right  para^rafdi, 
the  wroi^  rate  and  subdivision  were  mentioned;** 
or  they  have  named  wrong  classification  and  para- 
{piph;**  or  wrong  rate,  paragraph,  and  t^assifioa* 
tion;"'  or  wrong  subdivision  of  right  paragraph;"* 
or,  although  the  right  rate  is  claimed,  the  wrong 
paragraph ;"'  or  the  wrong  paragraph  and  classifica- 
tion is  mentioned;*'  or  they  onutted  to  refer  to  the 
similitude  clause;**  or  to  allege  duress  where  it  was 
a  ground  of  objection;*  or  to  assert  the  bas^  of  a 
claimed  ill^ality  of  reappralsement;'  or  to  describe 


pound,"  the  oourt  held  that  aa 
there  were  but  two  paragraphs  pre- 
scribing a  duty  of  two  cents  a 
pound  the  collector  could  not  have 
been  perplexed  by  the  omission  to 
name  a  particular  provision). 

88.     Smith  V.  U.  S.,  91   Fed.  767. 

[a]  "Safnnd  of  duty."!— A  protest 
In  which  an  importer  claimed  a  "re- 
fund of  duty  on  ...  skins"  waa  a 
sufficient  reference  to  the  provision 
In  the  free  list  of  the  tariff  act  for 
"skins  of  all  kinds."  U..a  v.  Helm- 
rath.   146    Fed.   88,   76  CCA  261. 

90.  Richards  v.  U.  S.,  91  FM. 
616. 

91.  In  re  Claflin,  118  Fed.  f44: 
Mlchelln  Tire  Co.  v.  U.  8.,  C  Cast. 
A.    283    (reviewing  authorities). 

98.  U.  8.  V.  Murphy,  7  Cust.  A. 
35. 

9S.  U.  8.  V.  Kuyper,  6  Cust  A. 
142. 

94.  Tnska  v.  U.  8.,  84  Fed.  442; 
In  re  Herter,  63  Fed.  913,  4  OCA 
107  [rev  60  Fed.  72] ;  In  r*  Sher- 
man, 49  Fed.  224  (aft  66  Fed.  276. 
5  CCA  101];  In  re  Austin,  47  FedL 
873;  Oelrichs  v.  U.  8.,  3  Cust.  A, 
232;  U.  8.  v.  Danker,  2  Cust.  A. 
462. 

95.  In  re  Solvay  Process  Co.,  18« 
Fed.  678;  U.  8.  v.  Troy  Lanndry- 
Mach.   Co.,    6    Cuat    A.    480. 

.  96.  Bowling  Green  Storage,  etc., 
Co.   ▼.  U.   8.,  I  Cust.  A.  8«. 

97.  U.  8.  v.  Knowlea,  124  Fed. 
737,  62  CCA  62;  U.  k  v.  Bayers.- 
dorfer,    126   Fed.   732;   62  CCA   16. 

98.  Corbltt  V.  U.  S.,  163  Fed.  6'48: 
U.  8.  V.  Fleltmann,  137  Fed.  476, 
69  CCA  624;  In  re  Guggenheim 
Smelting  Co.,  112  Fed.  617,  50  CCA 
374  [certiorari  den  186  XT.  .  S.  485 
mem,  22  SCt  942  mem,  46  L.  ed. 
1260  mem];  U.  S.  v.  Sheldon,  & 
Cust.    A.    427. 

[a]  Vhsa*  deolaloaa  OTamda  in 
effect:  Well  v.  U.  S.,  124  Fed.  1006; 
U.  S.  V.  Hunter,  124  Fed.  1005;  V. 
8.  V.  Shea,  114  Fed.  38,  51  CCA  664; 
U.   S.   V.   Plldltch,   99   Fed.   938. 

99.  U.  S.  V.  Dearberg.  143  Fed. 
472,  74  CCA  226;  Erhardt  v.  Hahn, 
89  Fed.  1016,  32  CCA  606  [app  dlsm 
78    Fed.    620.    24    CCA    266]. 

Bafurano*  to  alaillltaaa  cljraaa  see 
aupra    |    252. 

1.  Vandiver  v.  U.  S.„  «  (3ust.  A. 
80.  Dinitized  by 

a.    Stubbs  V.  IT.  S.,  7  Oust.  A.  SJ? 
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correctly  the  subject  m^atter;*  or  to  indicate  whether 
the  objection  is  to  valuation  or  to  classification;*  or 
to  point  out  or  to  suggest  in  any  way  the  provision 
under  which  assessment  should  have  been  made;' 
or  although  the^  right  paragraph  was  mentioned  its 
provisions  were  so  numerous  that  it  could  not  be  de- 
termined which  onfe  was  relied  upon ;'  also  where 
the  protest  is  multifarious,  or  what  is  known  as  a 
"blanket"  protest;'  and  various  crther  defects.* 

-  [(  255]  m.  Objections  to  Snfficiency.  An  ob- 
;^ction  to  the  sufBoiency  of  a  protest  'Comes  too  late 
if  not  raised  until  after  appeal  from  the  board  of 
general  appraisers.'  The  board  of  general  ap- 
praisers may  not  sua  sponte  dismiss  a  protest  for 
muItifario'nsBess^"  nor  on  appeal  from  the  board 
WiH  the  isourt  consider  the  sufficiency  of  a  protest 
Wbich-was  not  questioned  prior  to  appeal.^* 

■[f-256]  n.  Amendment  of  Protest.  After  ex- 
piration- of  the  period  within  which  a  protest  may 
be -ffied  It-may  not  legally  be  amended;"  the  im- 
porter must  stand  on  the  objections  made  in  his  pro- 
test- aiid'Otmnot  enlarge  them  in  his  petition  for 
i-eView  nor  on  the  trial;*'  nor  can  he  reserve  the 
right  to  amend  the  protest  after  the  expiration  of 
said- period." 

'  [$  257}  0.  Disposition  of  Protest — (1)  Beview 
by  Oollector.  '  Instead  of  transmitting  a  protest  to 
the  board  of  general  appraisers,  the  collector  may 
sustain  the  claim  made  therein  and  reliquidate  the 
entry  accordingly;"' and  it  is  required  by  treasury 
regulations'  that  he  shall  review  his  action,  where 
l^rotested  against,  with  a  view  to  reliquidating  if 
satisfiied  .that  the  (Aaigi  is  valid.** 

f$  -258]  (2)  Transmisstoa  to  Board  of  Oeneral 
AppraiMTB.  If  the  collector  is  not  satisfied  as  to 
the  validity  of  the  claim  made  in  the  protest  and  all 
the  requirements  of  law  have  been  complied  with,  it 
is '  his  duty  to  forward  the  protest  and  incidental 
papers  to  the  bo'axd  of  general  appraisers.*'  Should, 
the  collector  refuse  so  to  forward  the  .protest,  he 
is  eunily  liable  to  the  importer  for  this  neglect  of 
duty,",  although  if  the  delay  was  due  to  the  act  of 
his  predecessor  he  is  not  liable;*'  and  it  has  been 

'  "a.  '  See   isupra   t  241.' 

4>  CoUler  V.  U.  S.,  101  Fed.  423. 
''  ■Sbi  Herrman  v.  Robertson,  1S2  XT. 
S.  (21!,.  14  set  686,  38  L.  ed.  538 
(wttere  the  protest  in  effect  raised 
Qn|>  t^  question  as  to  under  which 
6t  two,  clauses  the  classiflcation 
^ould  pe  made), 

[a]  Cnalm  '-too  vacii*,  where  It 
Vtated  merely  that  the  merchandise 
Wf^i  "AutlaMe  at  the  appropriate 
rate  and  under  the  proper  paragraph 
aceprdlng  to  the  component  material 
of  chief  value,"  Rosenberg  v.  U.  S., 
146    Fed,    84. 

6.  jBoker  v,  U,  S.,  146  Fed.  1022, 
74  CCA  681  Caff  140  Fed.  115] 
(where  the  paragraph  cited  was  the 
on*  under  which  duty  had  been  as- 
sessed, and  was  a  long  one,  con- 
taining many  subdivisions  and  dif- 
ferent   rates    of    duty). 

7.  LIchtenstein  v.  U.  S.,  176  Fed. 
1016  (holding  that  protests,  each 
covering  twenty-four  separate  pro- 
visions of  the  tariff,  which  carry 
about  fifty  different  rates  of  duty, 
are  invalid,  as  not  setting  forth  the 
importers'  objections  "distinqtly  and 
speclflcally,"  within  the  intent  of  the 
law).    See  also  supra  i  244. 

8.  U.  S.  V.  Troy  Laundry  Mach. 
Go..  5  Oust.  A.  4S0;  U.  S.  v.  Sheldon, 
6  Cust.  A.  427:  Brown  v.  U.  S„  6 
Cust,  A.  396;  Sonnebom  v.  U.  S.,  3 
Cust.  A.   64. 

0.  U.  ay  r.  Brown,  127  Fed.  793, 
(2    CCA    473;    U.    8.    v.    Tappenbeck, 


held  that  a  delay  of  several  years  by  customs  offi- 
cers in  transmitting  protests  to  the  board,  whereby 
th^  value  of  the  importer's  evidence  became  im- 
paired, affords  no  ground  of  action  against  the  gov- 
ernment, particularly  when  not  intentional  or  neg- 
ligent.^" Where  the  time  prescribed  by  the  treasury 
regulations  for  forwarding  a  protest  to  the  board 
of  general  appraisers  has  expired,  the  jurisdiction 
of  the  board  attaches  and  the  authority  of  the  col- 
lector is  suspended,  regardless  of  whether  he  has 
forwarded  the  papers.*'  ^ 

[4  259]  p.  Proof  of  Protest.  Under  the  for- 
mer system  of  suits  at  law  against  the  collector  of 
customs  "'^  it  was  necessary  to  prove  protest  **.  and 
the  fact  of  filing  in  due  season;**  but  at  present 
neither  under  the  statute  nor  the  rules  and  practice 
of  the  board  of  general  appraisers  is  such  proof 
required  to  be  made  by  the  protestant,  inasmuch  as 
the  law  requires  that  the  protest  filed  with  the  col- 
lector shall  be  transmitted  by  that  officer  to  the 
board,*'  and  the  customs  regulations  require  that 
the  date  of  filing  shall  be  noted  thereon  by  the  col- 
lector.** In  case  the  protestant  wishes  to  contro- 
vert the  report  of  the  eollector  as  to  untimelines^  of 
filing  or  the  authority  of  the  protestant  to  make  the 
protest  he  may  do  so  at  the  hearing  before  the  board 
of  general  appraisers.*'  If  an  original  protest  is 
lost,  a  copy  may  be  substituted  upon  proof  of  its 
authenticity.** 

[$  260]  a-  Protest  as  Evidence.  Claims  or 
statements  of  fact  appearing  in  protests  do  not 
themselves  have  the  force  or  effect  of  evidence,*' 
but  where  a  protest  contains  an  admission  against 
interest  it  is  unnecessary  for  the  government  to 
prove  the  same  facts.*" 

[$261]  r.  Abandoned  Protests.  Where  an  im- 
porter has  abandoned  his  protest  the  board  of  gen- 
eral appraisers  may  properly  refuse  permission  to 
withdraw  the  abandonment  ;°*  but  such  an  abandon- 
ment may  be  canceled  by  stipulation  made  before 
final  decision  by  the  board.**  The  filing  of  a  specific 
protest  after  a  general  protest  does  not  necessarily 
show   an   intention   to   abandon   any   claim   in    the 


7  Cust.  A.  17. 

la  Cross  Co.  V.  U,  S.,  7  Cust  A. 
43. 

11.    Fuld  T.  U.  S.,  4  Cast  A.  234. 

la.  In  ce  Sherman,  49  Fed.  224 
[aff  65  Fed.  276,  6  CCA  101]. 

13.  Battle,  etc..  Chemists'  Corp. 
V.  U.  ST,  108  Fed.  216;  Behn  v.  Col- 
lector,   17   Philippine   388.  ~ 

H.  Matter  of  Shepard,  Treas. 
Dec.    11095. 

1&  Quibenkian  v.  Stranahan,  168 
Fed.  836.     See  also  supra  {  186. 

le.     Cust    Reg.    (1916)    art  648. 

17.  Act  Oct  3,  1913  (38  St  at  L. 
187  c  16  :  3  par  N);  Cust  Reg. 
(1915)    art    649. 

.18.  Kendall  v.  Lyman,  161  Fed. 
662. 

IS.  Oulbenkian  v.  Stranahan,  158 
Fed.    836. 

90.  Franklin  Sugar  Refining  Co. 
v.    U.    S.,    168    Fed.    653. 

31.  Tower  Mfg..  etc.,  Co.  v.  U.  S., 
6  Cust  A.  267;  National  Hat  Ptn 
Co.  v.  TJ.  S..  6  Cust  A.  435;  U.  S. 
v.  Straus,  5  Cust.  A.  147  (these 
decisions  were  rendered  under  cus- 
toms regulations  which  prescribed 
that  protests  should  be  transmitted 
to  the  board  within  thirty  days  after 
filing.  The  later  regulations  of  1916 
do  not  specify  any  particular  time 
within  which  transmission  should  be 
made). 

32.  Pornur  mod*  of  proo*dn>* 
see  supra  ii   223-227. 

33.  Schell    v.    Fauche,    138    U.    S. 


662,  11  set  376.  34  L.  ed.  1040  [aft 
33  Fed.  336]  (holding  that  the  fail- 
ure of  the  customhouse  officials  to 
make  a  record  of  such  protest  did 
not  destroy  the  competency  of  the 
original  as  evidence,  the  object  o( 
the  copy  being  merely  to  supply  sec- 
ondary evidence  if  the  original 
should   be    lost). 

[a]  Frodiiotioa  of  protests  fkeaa 
th*  prop*r  raposttory  raises  the  pre- 
sumption that  they  were  properly 
served,  and  therefore  they  are  admis- 
sible. Schell  v.  Fauche,  138  U.  S. 
562,  11  set  376,  34  L.  ed.  1040  (aft 
33   Fed.    336]. 

34.  Hedden  v.  Iselin,  142  U.'  S. 
676,   12   set  330,   25  L.   ed.   1165. 

96.  Act  Oct  5.  1913  (38  8t  at 
L.    187  c   16    J   3   par  N). 

as.    Cust   Reg.    (1916)   art  645. 

37.  Frost  V.  Saltonstall,  129  Fed. 
481;  -Wells  v.  U.  S..  7  Oist.  A. 
346. 

38,  Matter  of  Gravel  Lumber  Co., 
Treas.    Dec.    23167. 

99.    U.    S.    V.    Hogan,    5    Cust    A. 

80.  U.  S.  V.  Scanlan,  6  Cust  A. 
290. 

81.  Strobmeyer  v.  U.  S..  180  Fed. 
636  (where  the  importers  had  aban- 
doned their  protests  under  the  mis- 
taken belief  that  the  importations 
were  covered  by  other  protests  filed 
by   them). 

33.  Altman  v.  U.  S.,  6  Chist  A. 
412. 


For  later  omi*s,  d*T*lopitt*nts  and  ohaiif  ■•  in  the  law  see  cumulative  Annotations,  sam*  title,  page  and  note  number. 
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latter." 

[i  262]  a.  Belitlgation  of  IsBue.  The  litigation 
of  a  eastoms  issue  before  the  board  of  general  ap»- 
praisers  and  the  conrts  on  protest  proceedings  does 
not  finally  conclude  either  party  or  a  different  party 
from  again  raising  the  same  issue  in  a  later  litiga- 
tion by  protest  on  other  importations,  or  from  ten- 
dering a  new  issue,  or  trying  the  matter  on  a  theory 
not  contemplated  in  the  original  controversy.'* 

[i  263]  t.  Review  of  Protest  by  Board  of 
General  Appraieen — (1)  Assigmnent  for  Hearing 
or  Determination.  When  the  board  of  nine  general 
appraisers  has  received  the  importer's  protest  from 
the  collector  of  customs,  the  case  is  assign^ed  by  the 
president  of  the  board  to  any  one  of  the  statutory 
boards  of  three  general  appraisers,  for  hearingn  <"^ 
for  determination,  or  for  both.'"  Reassignment 
may  also  be  made  to  another  board  of  tbi-ee  at  any 
time  before  trial;**  if  made  after  trial,  the  de- 
cision of  the  board  to  which  reassignment  was  made 
is  void.'^ 

[$  264]  (2)  Hearing.  Protest  eases  may  be 
assigned  for  hearing  at  any  port  within  the  juris- 
diction of  the  United  States,"  and  under  the  rules 
of  the  board  cases  arising  at  the  principal  ports 
are  set  for  hearing  at  those  ports,**  and  the  parties 
have  a  right  to  expect  that  their  cases  will  be 
docketed  for  hearing  accordingly.*"  Failure  of  the 
board  to  give  notice  of  hearing  constitutes  reversible 
error.**  A  case  may  be  reopened  for  further  hear- 
ing by  the  board  of  general  appraisers,  when  the 
board  is  not  satisfied  with  the  record  made  before  it, 
and  the  board  may  call  and  examine  additional  wit- 
nesses, independently  of  the  objections  of  the  par- 


ties.** 

[i  265]  (3)  Presumed  Correctness  of  Assess- 
ment. There  is  a  presumption  that  the  collector  of 
customs  acted  within  the  powers  conferred  upon 
him  by  law  and  that  his  decision  is  correct.**  The 
existence  of  this  presumption  often  requires  proof 
of  a  negative.**  Where  an  importer  proves  by  prima 
facie  evidence  that  the  collector's  classification  is 
incorrect  and  that  the  goods  were  dutiable  "under  a 
paragraph  claimed  in  the  importer's  protest,  it  then 
becomes  incumbent  on  the  government  to  offset  that 
evidence  by  proof  of  equal  weight  tending  either  to 
sustain  the  collector's  action  or  to  prove  that  the 
goods  are  not  dutiable  under  the  paragraph  claimed 
in  the  protest.**  In  rebutting  the  presumption  of 
correctness  it  is  not  necessary  that  other  evidence 
should  be  presented  than  that  which  was  before  the 
collector;  the  board  of  general  appraisers  may 
reach  a  different  conclusion  from  that  formed  by 
the  collector  on  the  same  basis,*'  and  findings  based 
solely  on  inspection  of  articles  themselves  may  be 
reversed  without  further  evidence.*'  The  presump- 
tion of  correctness  is  not  overcome  by  an  unsworn 
ex  parte  statement  erroneously  admitted  in  evidence, 
over  objection.** 

An  assessment  on  wrong  grounds  may  be  upheld, 
if  it  appears  that  it  is  correct  on  other  grounds.*" 

[i  266]  (4)  Burden  of'  Proof.  The  burden  of 
proof  is  upon  the  person  protesting  to  establish  the 
correctness  of  his  contention,**  by  a  preponderance 
of  evidence;"^  and  failure  to  introduce  any  compe- 
tent evidence  of  one  of  the  essential  faets  relative 
to  the  merchandise  in  question  is  fatal  to  the  pro- 
testant.*'    The  burden  of  proving  commercial  desig- 


33.  Scbell  V.  Fauche,  1S8  IT.  S. 
562,   11    set    376,   34   L.   ed.    1040. 

34.  Heckendom  v.  U.  S.,  162  Fed. 
141,  89  CCA  166  toertlorari  den  214 
U.  S.  614  mem,  29  SCt  696  mem,  63 
L.  ed.  1063  meraj;  U.  8.  v.  Jackson, 
1  Oust.    A.   25. 

85.  Act  Oct.  3,  1913  (33  St  at  L.. 
187  c  16  {  3  par  N);  Rules  of  Bd. 
of  Gen.  Appraisers,  Treas.  Dec. 
34210. 

Board  of  nnaral  appntlsem  see 
supra    a    86-33. 

Se.  Act  Oct  3,  1913  (38  St.  at  L. 
187  c  16   §  8  par  N). 

[a]  Uadsr  a  prerlona  ■tetnia, 
where  a  board  of  three  eeqeral  ap- 
praisers had  acquired  jurisdiction 
over  a  case,  It  could  not  afterward 
surrender  Its  jurisdiction  to  anoth- 
er board.  Prosser  v.  U.  S.,  IBS  Fed. 
»71,    86    CCA   175. 

37.  TJ.   S.  V.   Park,  4  Cust.   A.   293. 
[a]     Timaafar    of    oas«    from    one 

boiirfl  to  onortliar  can  only  be  made 
before  trial.  U.  S.  v.  Saunders,  5 
Cust.    A.    270. 

38.  Act  Oct.  3,  1918  (88  St  at  L. 
187  c  16   J   8  par  N). 

39.  Treas.  Dec.  84210,  rule  zl. 

40i  U.  S.  y.  Rothschild.  3  Cust  A. 
251. 

41.  U.  S.  V.  Saunders,  5  Chist.  A. 
270;  V.  B.  ▼.  Rothschild,  3  Cust 
A.   261. 

43.  Matter  of  Sheldon,  Treas.  Deo. 
31017. 

43.  V.  S.  V.  Dleckerhoff,  202  U.  S. 
302,  26  SCt  604,  50  L.  ed.  1041  [rev 
136  Fed.  545,  69  CCA  255  (rev  103 
Fed.  789)];  Rankin  v.  Hoyt,  4  How. 
(U.  S.)  327,  11  L..  ed.  996;  Vandlver 
v.  U.  S.,  156  Fed.  961,  84  CCA  622; 
Sehoellkopf  v.  U.  S.,  147  Fed.  855; 
Bailey  v.  U.  S.,  122  Fed.  761;  Davles 
V.  Miller,  91  Fed.  647,  34  (XIA  37; 
U.  8,  V.  Fatton.  46  ked.  461  [aff 
159  tr.  S.  500,  16  SCt  89,  40  L.  ed. 
233];  Wellbacher  v.  Merrttt  37  Fed. 
"5;  VltelH  v.  V.  a.,  7  Cust.  A.  243; 
V.  S.  V.  (Jerdau,  6  Chist.  A.  7;  U. 
8.  V.  Fenton,  5  Cust  A.  173;  U.  S. 
V.  Vltelll,    B    Cust   A.    161;   Behn   v. 


Collector,  26  Philippine  647;  Lam- 
bert V.  Collector,  2S  Philippine  159; 
Lim  Qulm  v.  Collector,  28  Philippine 
509. 

[a]  Saiiq>I*a.^It  is  presumed 
that  the  oincial  sample  selected  by 
the  customs  officer  is  fairly  repre- 
sentative of  the  merchandise. 
Knauth  V.   U.  S.,   1   Cust   A.   178. 

[b]  Oaauubk — ^In  an  action  by  the 
crown  to  recover  customs  duties  on 
goods  not  entered  or  declared,  the 
onus  rests  upon  defendant  to  show 
payment  and  full  compliance  with 
the  requirements  of  the  Customs 
Act.  Rex  V.  Canadian  Pac.  R.  Co., 
14  Can.  Exch.  150,  11  DomLR  681. 
12   EastLR    309. 

BnMan  of  proof  see  infra  {  266. 

44.  Arthur  v.  Unkart,  96  U.  S. 
118,  24  li.  ed.  768;  U.  S.  v.  Vltelll, 
5    (iust.    A.    151. 

46.     U.   S.   V.  Keith,   5  Cust   A.   82. 

45.  Shallus  V.  U.  B.,  2  <3ust.  A.  466. 
4T.     U.  S.  V.  Strauss  Co.,   136  Fed. 

185,  69  CCA  201. 

48.  U.  S.  V.  National  Aniline,  etc., 
Co.,  3  Cust  A.  10. 

49.  Herrman  v.  Miller,  127  U.  S. 
363,  8  SCt  1090,  32  L.  ed.  186;  Tiffany 
V.  U.  S^  106  Fed.  766. 

so.  Elarnshaw  v.  C^dwalader,  145 
U.  S.  247.  12  SCt  851.  36  L.  ed.  693; 
Erhardt  v.  Ballln,  150  Fed.  529,  80 
CCA  271;  U.  S.  V.  Curnen,  146  Fed.  45, 
76  CCA  503;  Tiffany  v.  U.  S.,  105  Fed. 
766:  Merwln  v.  Magone.  70  Fed.  776, 
17  CCA  361;  Jesseup,  etc.,  Paper  Co. 
V.  Cooper,  46  Fed.  186;  Walker  v. 
Seeberger,  38  Fed.  724  [rev  on  other 
grounds  149  U.  S.  541.  13  SCt  981, 
983,  37  L.  ed.  839]-  Flsk  v.  Seeber- 
ger,  38  Fed.  718;  Hagedon  v.  See- 
berger,  38  Fed.  401  [app  dlsm  149  U. 
S.  776,  13  SCt  1047,  35  L..  ed.  962]; 
Kldd  V.  Swartwout,  14  F.  Cas.  No. 
7,756;  U.  S.  v.  Gerdau,  6  Cust.  A.  7; 
Stegemann  v.  U.  S.,  6  Chist.  A.  393; 
Field  V.  V.  S.,  5  Cust  A.  191;  U.  S.  V. 
Keith,  5  Cust  A.  82;  U.  S.  v.  Hogan, 
5  Cust.  A.  1.  Contra  Hempstead  v. 
Thomas,  122  Fed.  538,  59  CCA  342 
(holding  that  the  burden  of  showing 


that  an  Import  is  dutiable  is  on  the 
government);  Ross  v.  Fuller,  17  Fed. 
224  (holding  that  the  collector  should 
show  by  a  fair  preponderance  of 
proof  that  the  articles  were  properly 
assessed);  Kennedy  v.  Hartranft,  9 
Fed.  18;  Wilkinson  v.  Greely,  28  F. 
Cas.  No.  17,672,  1  Curt  439  (last  two 
cases  holding  the  burden  to  be  on 
the  governmetnt  where  the  collector 
has  classified  merchandise  at  a  high- 
er rate  than  the  invoice  description 
justifies;  but  the  latter  decision  la 
criticized  in  Arthur  v.  Unkart  96  U. 
S.  118,  123,  24  L.  ed.  768). 

[a]  Tba  aoaatlon  to  ba  dacidad  Is 
not  whether  the  collector  was  wrong, 
but  whether  the  Importer  is  right; 
and  the  burden  Is  on  him  to  estab- 
lish the  correctness  of  his  contention. 
Legg  V.  U.  S.,  163  Fed.  1006,  90  (XJA 
176. 

Praaumptlon  of  ooixaotmaaa  of  aa- 
■aaauant  see  supra  i  266. 

61.  Fougera  v.  U.  S.,  1  Cust  A. 
146. 

[a]  Soabtfol  flsdiiv.  —  The  pre- 
, sumption  of  correctness  Is  not  re- 
butted by  testimony  of  the  oOlcer 
making  the  classification  that  he  was 
in  much  doubt  as  to  whether  he  had 
not  erred  In  his  finding  of  fact  on 
which  the  classification  was  based. 
Thorpe  v.  U.  S.,  154  Fed.  864. 

[b]  ZdantUtoation  of  mercliuidlaa. 
— Where  there  Is  no  way  of  distin- 
guishing the  merchandise  properly 
assessed  from  that  which  Is  subject 
to  the  duty  claimed  by  the  Importer, 
the  protest  must  be  overruled  as  to 
all  the  merchandise.  Ellison  v.  U.  S.. 
136  Fed.  969  [aff  142  Fed.  732,  74  CCA 
64  (certiorari  den  202  U.  S.  615,  26 
SCt  763,  50  L.  ed.  1172)]. 

sa.  Davles  v.  Miller,  91  Fed.  647, 
34  CCA  37. 

[a]  Bnla  appUad.— In  the  absence 
of  evidence  that  alcohol  was  not  used 
In  the  preparation  of  the  Import,  it 
will  be  presumed  in  support  of  the 
collector's  assessment  that  it  was  so 
used.  U.  S.  v.  Scherlng,  123  Fed.  66 
69  CCA  281. 
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nation  ia  upon  him  who  asserts  it.** 

[i  267]  (6)  Failure  of  Importer  to  Appoar  at 
Hearing.  If  is  held  that  where  the  importer  has 
failed  to  appear  at  the  hearing  before  the  board  he 
is  nevertheless  entitled  to  have  bis  protest  sns- 
tained,  if  the  ease  as  snbmitted  by  the  coUeetor  jus- 
tifies a  reversal  of  the  collector's  action." 

[i  268]  (6)  Samples— (a)  Necessity.  Thefaet 
that  samples  of  merchandise  in  litigation  are 
not  produced  does  not  preclude  the  importer  from 
proving  bis  case  by  other  competent  evidence."* 
Such  proof  may  be  supplied  by  witnesses  familifr 
with  the  goods,  testifying  from  their  recollection  as 
to  the  invoice  descriptions.**  Production  of  a  sample 
is  not  a  condition  precedent  to  admission  of  proof 
of  a  chemical  analysis  of  an  article.*^ 

[$  269]  (b)  Snffidtecy.  The  customs  regnla^- 
tions  prescribe  that  eoUeetors  of  customs  shall  pro- 
cure samples  of  the  the  merchandise  covered  by 
protests,  for  use  of  the  board  of  general  appraisers 
in  connection  with  the  case;'*  and  it  is  to  be  assumed 
that  the  collector  has  complied  with  this  require- 
ment," and  that,  if  the  samples  have  been  selected 
by  the  proper  customs  oflScers,  they  are  fairly  rep- 
resentative of  the  gfoods  and  are  properly  selected.*" 
Therefore  the  government  may  not  challenge  as 
unsatisfactory  the  quantity  or  condition  of  the 
samples  selected  by  it,*^  The  question  of  sufi&ciency 
of  samples  as  a  means  for  ascertaining  the  charac- 
teristics of  an  imported  commodity  is  to  he  deter- 
mined by  the  testimony  of  those  who  are  qualified 


by  experience  and  knowledge  to  pass  upon  that  sub- 
ject;*' and  it  should  appear  that  the  samples  con- 
sisted of  a  part  of  the  importation  itself,  or  there 
must  be  very  strong  evidence  of  a  substantial  iden- 
tity, especiaPy  if  offered  in  evidence  many  years 
after  importation.**  Otherwise  they  will  be  held 
inadmissible,**  or  will  be  disregarded.** 

[i  270]  (7)  Evidence— (a)  Necessity.  It  is 
not  necessary  that  original  testimony  shall  be  g^ven 
before  the  board  of  general  appraisers,  as  it  may 
well  happen  that  the  record  transmitted  by  the  col- 
lector will  afford  a  sufiScient  basis  for  a  judgment.** 

[i  271]  (b)  Official  Dociuuents— aa.  Statns  in 
Becord.  The  statute  requires  that  the  collector,  at 
the  time  of  transmitting  the  importer's  protest  to 
the  board  of  general  appraisers,  shall  include  the 
invoices  and  all  the  papers  and  exhibits  connected 
therewith;*'  and  the  customs,  regulations  require 
that  in  certain  oases  the  appraiser  shall  make  re- 
ports which  shall  be  included  in  the  reoord  trans- 
mitted by  the  collector.**  Such  reports  are  held  to 
constitute  a  part  of  the  record  before  the  board  of 
general  appraisers.**  Records  kept  in  conformity  to 
treasury  regulations  are  admissible  in  evidence;'" 
and  testimony  that  is  made  eomi>etent  before  a  col- 
lector by  treasury  r^ulations  issued  to  give  effect 
to  a  treaty  with  a  foreign  country  ia  competent  be- 
fore the  board  of  general  appraisers.'^ 

[$  272]  bb.  Effect  These  official  reports  are 
only  prima  facie  correct,'^  and  may  be  rebutted  by 
the  importer.'*     The   statutory  provision   that   an 


.68.  U.  S.  V.  Sheldon.  6  Cuet.  A. 
371;  n.  S.  V.  Ooldberg,  S  Oust.  A.  282. 

Sfc  Lange  Soap  Co.  v.  U.  S.,  8  Cust. 
A.,t40. 

[d]  Xh*  fozsiar  provlaioa  that, 
upon  transmission  of  the  papers  by 
the  collector,  the  board  of  general 
appraisers  "shall  examine  and  decide 
the  case  thus  submitted"  (Customs 
Administrative  Act  June  10,  1890  [26 
St.  at  L.  137  c  407  i  13]).  has  been 
superseded  by  the  provision  that  the 
collector  shall  transmit  the  papers  to 
the  board  "for  due  assignment  and 
determination"  (Act  Oct.  3,  1»1S  [88 
St.  at  L.  187  c  16  i  3  par  N]). 

SS.  U.  S.  V.  Herrmann,  154  Fed. 
196.  88  CCA  179;  Stern  v.  U.  S.,  2 
Cust.  A.  406. 

se.  Rhelms  v.  U.  S.,  169  Fed.  662 
taff  176  Fed.  778,  9»  CCA  8601:  U.  8. 
V.  Herrmann.  164  Fed.  196,  88  CCA 
179. 

57.  U.  S.  V.  Alpers.  4  Cust  A.  19. 

58.  Cust.  Reg.    (1916)  art  648. 
Ottolal  doonmanta  see  Infra  {{  271- 

273. 

6».-    Hensel  v.  U.  8.,  160  Fed.  219. 

SA.  Shallua  v.  U.  8..  2  Cust.  A. 
466;  Knauth  v.  U.  S.,  1  Cust.  A.  178. 

[a]  SaaiplM  In  pnbllo  stosas  are 
deemed  in  custody  of  appraisal  oill- 
cers.     U.  8.  v.  Alpers,  4  Cust.  A.  19. 

61.  U.  8.  V.  Seattle  Brewing,  etc., 
Co.,  1  Cust.  A.  362  (holding  that, 
where  as  to  official  samples  of  broken 
rice  consisting  of  but  eleven  ounces 
from  a  shipment  of  three  hundred 
and  seventy  thou.sand  pounds,  and  of 
less  than  a  pound  from  a  shipment  of 
four  hundred  and  ninety  thousand 
pounds,  although  these  samples  may 
have  been  inadequate,  so  that  it  was 
hardly  possible  to  determine  the 
character  of  the  rice  with  entire  cer- 
tainty, yet  the  ends  of  Justice  would 
be  best  subserved  by  adopting  con- 
clu.<<lons  based  on  such  samples,  as 
being  substantially  correct). 

69.  U.  S.  v.  Thomas,  178  Fed.  602 
(holding  that,  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  not  be 
assumed  that  a  test  of  eight  out  of 
twenty  thousand  skins  was  inade- 
quate, especially  where  there  is  evi- 
dence that  such  test  was  in  accord-' 


ance  with  the  usual  mode). 

[a]  Bample  of  ooal.    The  propor> 

tlon  of  slack  In  an  importation  of  one 
hundred  and  seventy-five  tons  of  coal 
was  sufficiently  determined  by  test- 
ing a  sample  weighing  one  hundred 
and  thirteen  pounds.  U.  S.  v.  Bond, 
161  Fed.  166. 

[b]  SainplM  of  deoayed  fndt. — In 
proof  of  the  amount  of  decay  in  an 
Importation  of  fruit  In  packages,  evi- 
dence was  given  as  to  the  percentage 
of  decay  in  certain  sample  packages 
which  represented  each  of  the  lota  in 
question,  and  which  had  been  used  as 
the  basis  of  auction  sales,  and  con- 
sisted of  at  least  ten  per  cent  of  all 
the  packages,  and  It  was  held  that 
the  percentage  thus  shown  for  the 
sample  packages  might  be  taken  as 
showing  the  amount  of  decay  in  the 
other  packages  also.  U.  S.  v.  Vlllarl, 
160  Fed.  77,  87  CCA  233. 

[c]  Baaiplas  of  hide*.  —  Where 
eleven  bales  of  hides  and  skins  were 
mixed  together  indiscriminately,  one 
sample  bale  was  insufficient  to  show 
the  relative  proportion  of  hides  and 
skins  in  the  other  bales.  Well  v.  U. 
S.,  115  Fed.  692. 

[d]  nandard  samplM  of  wool 
conclusive.  U.  S.  v.  American  Six- 
press  Co.,  177  Fed.  736.  See  also  su- 
pra ii   146,  149. 

68.  Barney  v.  Rlckard.  157  U.  S. 
362,  15  set  642,  39  L.  ed.  730  (holding 
that  testimony  tending  to  show  that 
there  was  somewhat  of  a  resemblance 
Is  not  sufficient  to  render  samples  ad- 
missible). 

64.  Barney  v.  Rlckard,  167  U.  S. 
352,  IS  set  642,  39  L.  ed.  730. 

66.     U.  S.  V.  Lang,  4  Cust.  A.  494. 

66.  Lehigh  Mfg.  Co.  v.  IT.  S.,  153 
Fed.  696;  U.  S.  v.  Strauss,  128  Fed. 
473  [rev  on  other  grounds  136  Fed. 
185,  69  CCA  201];  In  re  Hempstead, 
95  Fed.  969;  Sheldon  v.  U.  S.,  2  Cust. 
A.  61;  U.  S.  v.  Perkins,  1  Cust.  A. 
323:  Krusi  v.  U.  S.,  1  Cust.  A.  168. 

07.  Act  Aug.  5,  1909  (36  St.  at  L.. 
100  c  6  S  28  subs  14). 

[a]  Bat  tbla  does  not  Inclnde  re- 
appralsement  records  not  expressly 
admitted  in  evidence.  Harris  v.  U.  8., 
179   Fed.   476. 


68.  Cust    Reg.    (1916)   art  647. 

69.  Tower  Mfg.,  etCn  Co.  v.  U.  S., 
6  Cust.  A.  267. 

[a]  VBdar  fonnac  Mfolatloaa,  pro- 
viding for  transmission  of  a  protest 
to  the  board  of  general  appraisers 
within  thirty  days  after  filing,  a  re- 
port by  the  appraiser  not  made  with- 
in that  period  was  extra-offlclal  and 
therefore  not  entitled  to  be  consid- 
ered as  part  of  the  official  reoord  in 
the  case.  Tower  Mfg.,  etc,  <io.  v.  U. 
S.,  6  Cust.  A.  267;  National  Hat  Pin 
Co.  V.  U.  S.,  6  Cust.  A.  486. 

7(k    Grandmange'v.  Schell,  82  Fed.. 
666  (holding  that  such  records  would 
be  admissible  without  the  testimony 
of  the  individual  who  made  the  en- 
tries). 

71.    Saito    V.    U.    8.,    1    Cust.    A. 
132. 
•  78.    V.  a.  V.  Macy,  7  Cust.  A.  8. 

[a]  PManmptlon  of  eorrsotn— . 
In  view  of  the  regulations  of  tbe 
secretary  of  the  treasury  relating  to 
appraisers'  reports  to  collectors  con- 
cerning Imported  merchandise  and 
the  statute  relative  to  the  'transmis- 
sion of  papers  and  exhibits  to  the- 
board  of  general  appraisers,  it  seems 
clear  that  such  reports  are  part  of 
the  original  transaction  and  record 
which  are  under  review  at  the  trial 
of  the  protest,  and  they  should  be 
given  that  presumption  of  correct- 
ness which  properly  attends  the  offi- 
cial acts  and  reports  of  public  offi- 
cers when  made  in  the  performance 
of  their  duties.  Tower  Mfg.,  etc,  Co. 
v.  tJ.  S.,  6  Cust  A.  287. 

[b]  A  oonanlar  oextUoata  -upon 
the  first  of  two  sheets  containing  a 
list  of  articles  presumably  applied  to 
both  sheets  as  one  document  U.  S. 
V.  Shallus,  7  Cust.  A.  314. 

[c]  Sworn  otutoaui  eatrlM  have 
been  held  to  be  evidence  as  to  the 
value  and  quantity  of  merchandise 
imported,  for  the  purpose  of  ascer-  ■ 
tainlng  the  amount  of  damage  in  an 
Insurance  case.  lAzare  v.  Phoenix 
Ins.  Co„  8  U.  C.  C.  P.  136. 

78.  tr.  S.  v.  Shallus.  2  CHist  A.  838 
(holding  that  an  importer  is  not  es- 
topped from  disputing  a  certificate  by 
the  appraiser  that  the  goods  were  in 


For  iftter  oassa,  deretopm— ts  and  iOutagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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appraiser's  certificate  as  to '  a 'shortage  found  on 
opening  a  package  shall  entitle  the  importer  to  an 
allowance  '*  constitutes  a  special  rule  of  evidence, 
bat  only  for  the  specific  eases  set  forth  in  the  stat- 
nte.'"  Where  a  customs  r^olation  requires  that 
sworn  statements  of.  certain  facts  as  to  the  origin 
of  goods  shall  be  attached  to  invoices,  such  affidavit 
is  entitled  to  be  accepted  as  prima  facie  evidence 
of  that  which  it  recites." 

[$  273]  oc.  Oertiflcates  of  Foreign  dttmben  of 
Commerce.  Where  the  provisions  of  a  commercial 
agreement  with  a  foreign  country  that  certificates 
of  value  issued  by  chambers  of  commerce  in  that 
eoimtry  should  be  accepted  as  competent  evidence 
were  by  a  treasury  niling,  extended  to  another 
country  pursuant  to  the  provisions  of  the  most  fa- 
vored nation  clause  in  a  treaty  with  the  latter 
country,  certificates  of  like  character  from  said  lat- 
ter country  are  competent  before  the  collector  and 
aie  likewise  competent  before  the  board  of  general 
appraisers.^' 

[i  274]  (c)  Oonsnlar  Protests  and  DecUn- 
tions.  The  statutory  provision  that  American  con- 
suls and  vice  consuls  have  the  right  to  receive  the 
protests  or  declarations  which  citisens  of  the  United 
States  may  choose  to  make  before  them,  and  those 
which  any  foreigner  may  choose  to  m^ke .  relative 
to  the  personal  interest  of  any  citizen  of  the  United 
States,  undoubtedly  refers,  it  is  held,  to  protests 
or  declarations  relating  to  .imported  merchandise.''* 

[i  275]  (d)  Evidence  in  Other  Oases.  It  is 
well  settled  that  in  customs  controversies,  the  same 
as  in  other 'branches  of  litigation,  evidence  taken, 
or  findings  of  fact  made,  in  one  case,  have  no 
weight  or  effect  in  other  cases  involving  like  ques- 
tions," unless  the  evidence  taken  in  the  former 
eases  has  been  admitted  by  consent  of  the  parties, 
or  unless  they  have  been,  given  opportunity  to 
examine  the  witnesses  therein.***  The  submission 
of  a  case  for  decision  in  accordance  with  a  previous 
decision  relating  to  similar  merchandise,  but  with- 
out the  offer  of  the  record  in  the  previous  case,  does 
not  ^ave  the  effect  of  establishing  that  the  facts  are 
the  same  in  the  two  cases  ;'^  and  where  a  witness 
testified  that  the  merchandise  involved  was  similar 
to  that  in  a  case  previously  decided,  and  a  copy  of 


the  decision-  in  the  previous  ease  was  put  in  evi- 
dence, this  did  not  have  the  effect  of  putting  in  evi- 
dence the  record  in  the  previous  case.** 

[$  276]  (e)  Judicial  Notice.  Judicial  notice 
may  be  taken  of  customs  regulations,**  of  decisions 
by  -the  secretary  of  the  treasury,**  and  of  opinions 
of  the  attorney-general.*'  Dictionaries  and  treatises 
may  be  referred  to  for  the  purpose  of  showing  the 
state  of  the  art.**  When  facts  which  determine  the 
classification  of  imported  merchandise  are  ascertain- 
able from  an  inspection  of  the  goods  themselves,  by 
the  reviewing  tribunal,  availing  itself  of  the  com- 
mon knowledge  and  experience  of  which  judicial  no- 
tice may  be  taken,  it  is  proper  to  make  findings  based 
on  such  facts;*'  and  accordingly  the  principle  of 
judicial  notice  has  been  frequently  applied  in  the 
settlement  of  customs  controversies,  notice  being 
taken  of  such  facts  as  that  goc)ds  are  appliqu£d, 
from  an  inspection  of  samples;**  that  certain  pieces 
of  old  bagging  are  rags;**  that  water  containing 
only  seven  one-hondredths  per  cent  of  salt  is  not 
brine;***  that  mineral  oils  are  unsaponifiable;*^  that 
various  articles  are,  and  others  are  not,  jewelry;** 
that  pencils  of  certain  construction  are  designed  for 
desk  use  rather  than  to  be  carried  on  the  person;** 
that  sheep  raising  is  agriculture;**  that  the  ehief 
uses  of  shovels  by  farmers  are  for  certain  specified 
purposes;**  that  with  the  present  means  of  inter- 
communication between  the  various  countries  of  the 
world  the  price  of  a  commodity  like  cotton  does 
not  greatly  fluctuate  or  differ  in  different  coun- 
tries;** and  that  a  certain  variety  of  baggiag  rep- 
resented by  an  exhibit  in  the  record  weighs  more 
than  fifteen  ounces  per  square  yard.*'  Judicial 
noti($iB  will  also  be  taken  of  the  prominent,  impor- 
tant, and  generally  known  facts  of  vegetable  growth 
and  Ufe;  but  such  facts  as  are  of  minor  importance 
and  not  actually  within  the  sphere  of  common  ob- 
servation and  knowledge  wUl  not  be  judicially  no- 
ticed, even  though  they  may  be  ascertained  by  ref- 
erence to  technical  treatises,  such  as  the  physical 
differences  between  aromatic  and  garden  celery, 
seed.** 

[$277]  (f)  Interest  of  Witnesses.  Althoi^h 
the  interest  of  a  witness  in  no  sense  disqualifies  him 
or  i^ects  the  quality  of  his  testimony,  it  may  be- 


aound  condition  or  In  Invoice  quan- 
tities). 

[a]  OflUdal  ■•ai9l«<— An  analysis 
of  oil  not  clearly  snown  to  represent 
the  Importation  and  depending  for  its 
verity  upon  the  presumption  of  cor« 
rectness  attending  the  collector's  de- 
cision Is  not  a  sufficient  basis  to  pre- 
vaJI  against  the  testimony  of  an  ex- 
I>erlenced  witness  who  had  tested  the 
oil  in  a  practical  way,  although  not 
chemically.  U.  S.  v.  Lang,  i  Cuat.  A. 
494. 

[b]  OoTemnieiit  tWrta^-The  board 
is  not  restricted  to  evidence  of  gov- 
ernment tests  alonet  in  finding  the 
polarlscppic  test  of  sugar  drain  ings. 
U.  S.  v.  Lueder.  146  Fed.  149  [rev  164 
Fed.  1.  »3  CCA  131]. 

[cl  A  AMlanMlos  before  an  Amer- 
lean  eoamil  by  the  seller  of  Imported 
merchandise  as  to  the  composition 
thereof  cannot  be  admitted  to  con- 
trol the  case  made  on  evidence.  Stra- 
kosh  V.  IT.  S.,  1  Oust.  A.  880. 

[d1  An  oOetal  report  that  certain 
merchandise  consisted  of  white  metal 
guard  chains  set  with  Imitation  pre- 
cious stones,  accompanied  by  sam- 
ples, Justlfled  a  finding  that  such  ar- 
ticles were  conmonly  known  as 
jewelry.  U.  S.  v.  International  For- 
warding Co..  t  Cust.  A.  2S. 

74.     Rev.  St.  t  2921. 

TB.    Cuccio  V.  V.  a..  2  Cuat.  A.  336; 


Hatter  of  Baens.  Treas.  Dec  26966. 
7e.     U.  S.  V.  Freese,  4  Cust  A.  271. 

77.  Salto  V.  U.  S.,  1  Cust.  A.  132. 

78.  U.  S.  V.  National  Aniline,  etc., 
Co..  3  Cust.  A.  10. 

7S.  Knautb  v.  U.  S..  166  Fed.  144; 
Wells  V.  U.  8.,  7  Cust.  A.  346;  U.  8. 
V.  Lun  Chong,  8  Cust.  A.  468;  U.  S. 
V.  Oberle,  1  Cust.  A.  527;  Stone,  etc., 
Co.  Y.  U.  8.,  1  Cust.  A.  613. 

[a]  Totmmt  evlaeaoa.  —  Evidence 
taken  in  a  case  vofiy  not  be  consid- 
ered in  deciding  a  later  case  unless 
formally  admitted.  To  do  otherwise 
constitutes  a  substantial  Irregularity, 
in  that  It  prevents  the  Introduction  of 
opposing  testimony.  The  better  prac- 
tice is  for  the  board  of  general  ap- 
praisers, If  called  upon  to  rely  upon 
such  earlier  evidence,  to  order  the. 
evidence  into  the  record  under  its 
rules,  upon  notice  to  the  parties.  U. 
S.  V.  Quong  Chun,  5  Cust.  A.  198. 

BOw     IT.  S.  V.  Oberle.  1  Cust.  A.  627. 

81.  U.  S.  V.  Lun  Chong,  3  Cust.  A. 
468. 

[a]  BefecMM*  In  the  •pBralsar's 
mport  to  the  similarity  of  the  mer- 
chandise to  that  involved  in  another 
case  cannot  serve  as  a  basis  for  hold- 
ing the  goods  to  be  the  same.  Wana- 
maker  v.  U.  S.,  6  Cust.  A.  21. 

[b]  The  ottatlon  of  a  decision  In  a 
report  by  a  local  appraiser  to  the 
board    of   general   apinalaers   is   not 


BUfficient  to  Identify  the  merchandise 
in  the  two  cases.  National  Hat  Pin 
Co.  V.  U.  a.,  6  Cust.  A.  436. 

88.  U.  B.  V.  Bytinge,  4  Cust.  A. 
266. 

88.  U.  S.  T.  Billings,  190  Fed.  369 
[mod  on  other  grounds  232  U.  8.  261, 
34  set  421,  68  L.  ed.  5»6J. 

84.  U.  S.  V.  Domlnlci,  78  Fed.  384. 
24  CCA  116. 

SB.  Ixjulsiana  v.  McAdoo.  234  U. 
S.  627,  34  set  938,  68  L.  ed.  1606. 

88.  Rotograph  v.  XJ.  8.,  1  Cust  A. 
82 

87.  Krusi  V.  V.  8.,  1  Cust.  A.  168; 
U.  a  V.  Strauss.  186  Fed.  185,  69  CCA 
201. 

88.  Krusi  V.  U.  8.,  1  Cust.  A.  168. 
88.     Bhallus    V.    U.    8.,    2    Cust.    A. 

456. 

sa  Delapenha  v.  TT.  8.,  6  Cust  A. 
18. 

91.  U.  a.  V.  Strohmeyer,  etc,  Co., 
6  Cust.  A.  246  (where  authorities 
were  consulted). 

93.  American  Bead  Co.  v.  U.  S.,  7 
Cust.  A.  18. 

93.  U.  8.  V.  Faber.  7  Cust.  A.  406. 

94.  U.  8.  V.  Irwin,  7  Cust.  A.  860. 
SB.  Tower  v.  U.  8.,  7  Cust.  A.  408. 
98.     Salto  V.  XJ.  a.,  1  Cust.  A.  132. 

97.  Texas,  etc.,  R,  Co.  V.  U.  S..  7 
Cust.  A.  328.  . 

98.  U.  S.  V.  Squibb,  2  Cust.  A.  353. 
Jadlelal  notloe  af  raots  of  aabnal 
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come  a  faetor  of  importance  in  determining  the 
weight  to  be  given  his  testimony.** 

[I '278]  (g)  Ex  Parte  Evidence ;  Ai&davits. 
Testimony  in  the  form  of  affidavits  or  otherwise, 
taken  without  notice  to  the  other  party  and  without 
opportunity  of  crosa-ezamination,  are  not  admissible 
before  the  board  of  general  appraisers;'  but  un- 
verified letters  admitted  into  the  record  without  ob- 
jection may  be  accepted  as  correct.'  A  tariff  regni- 
lation  of  a  foreign  country,  not  offered  nor  received 
in  evidence,  cannot  be  considered.* 

[$  279]  (h)  Confined  to  Scope  of  Protest.  As 
one  of  the  objects  of  a  protest  is  to  confine  the  im- 
porter on  the  trial  to  the  objections  contemplated 
by  him  at  the  time  of  making  it,^  matters  may  not 
be  offered  on  the  trial  which  are  not  stated  therein.' 

[i  280]  (i)  Testimony  of  Single  Witness.  The 
positive,  uncontradicted  testimony  of  one  compe- 
tent witness  is  sufficient  to  establish  a  controverted 
fact,"  although  it  has  been  held  that  testimony  as  to 
the  meaning  of  a  commercial  term  based  upon  the 
personal  knowledge  of  but  one  witness  as  to  his 
own  practice,  rather  than  upon  knowledge  of  how 
the,  goods  in  question  were  bought  and  sold  in  trade 
and  commeroe,  is  too  slight  to  justify  disturbing  an 
assessment.'' 


[i  281]  (8)  Stipnlatioiu.  A  stipulation  as  to 
a  question  of  law  will  not  control  the  decision  of  the 
board  of  general  appraisers,*  but  a  stipulation  of 
facts  is  conclusive ;'  -and  it  is  held  that  a  stipulation 
that  the  rate  of  duty  on  the  goods  covered  by  a 
protest  may  be  determined  according  to  the  mle 
laid  down  in  a  certain  case  constitutes  an  agreed 
statement  of  facts  and  requires  application  of  the 
rule." 

[$  282]  (9)  Qnestioiu  of  Iaw  and  Fact  THe 
interpretation  of  words  of  common  speech,  being 
within  judicial  knowledge,  is  a  niatter  of  law," 
but  it  is  a  question  of  fact  whether  particular  ar- 
ticles are  included  in  some  particular  name  used 
in  the  tariff  laws  in  some  technical  sense."  The 
commercial  or  trade  meaning  of  a  tariff  term  being 
a  question  of  fact,  determinable  upon  the  testimony 
of  experts,  evidence  of  such  designation  is  admis- 
sible,'* even  though  not  offered  until  years  after  the 
statute  had  been  enacted,'*  although  expert  testi- 
mony as  to  whether  goods  are  known  in  commeree 
as  g^ods  of  similar  description  to  other  specified 
goods  would  be  inadmissible.*'  A  question  of  use  is 
one  of  fact.'*  Likewise,  the  similarity  of  an  article 
to  another  article  is  a  question  which  must  be 
proved  by  evidmce;'^  also  questions  as  to  the  com- 


•ad  ▼•rataM*  ltf«  see  Evidence  [16 
Cyo  STfl. 

99.  Reusche  v.  U.  S.,  3  Cust,  A. 
887 

ll  U.  S.  V.  Zucca,  175  Fed.  678; 
White  V.  U.  S.,  154  Fed.  17B;  Mtglla- 
vacca  V.  U.  8.,  148  Fed.  142;  Baldwin 
V.  U.  8..  139  Fed.  1005;  Bailey  v.  U. 
S./  122  Fed.  751;  U.  8.  v.  Freese,  4 
Cust.  A.  271;  U.  S.  v.  National  Ani- 
line, etc,  Co.,  3  Cust.  A.  10;  Aelcer  v. 
U.  a,  1  Cuat.  A.  404. 

3.  V.  a.  V.  Gordon,  6  Cust.  A.  410. 
S.    U.  S.  V.  Moneanto  Chemical  Co., 

7  Oust.  A.  340. 

4.  Davles  v.  Arthur,  96  U.  8.  148, 
24  L.  ed.  758  [cit  Thomson  v.  Max- 
well, 23  F.  Cas.  No.  13,983,  2  Blatchf. 
385;  Warren  v.  Feaslee,  29  F.  Cas.  No. 
17,198,  2  Curt.  231];  Shaw  v.  Prior, 
68  Fed    421 

5.  Davles  v.  Arthur,  96  U.  S.  148, 
24  L.  ed.  768;  Oelpcke  v.  Dubuque,  1 
Wall.  (U.  8.)  175,  17  L.  ed.  620;  Con- 
verse V.  Burgess,  18  How.  (U.  8.) 
413,  15  L.  ed.  456   [att  4  F.  Cas.  No. 

'  2,154,  2  Curt  2161;  Hahn  v.  Erhardt, 
78  Fed.  620,  24  CCA  265  [app  dlaro  87 
Fed.  1016.  32  CCA  606] ;  U.  8.  v:  Cur- 
ley,  66  Fed.  720;  Flsk  v.  Seeberger,  38 
Fed.  718;  Legg  v.  Hedden,  37  Fed. 
861  [rev  on  other  grounds  149  U.  S. 
779,  18  set  1049,  37  L.  ed.  959];  Chung 
Ytine  V.  Kelly,  14  Fed.  639,  8  Sawy. 
416:  Boker  v.  Redfield,  3  F.  Cas.  No. 
1,606a:  Cornett  v.  Lawrence,  6  F.  Cas. 
No.  3,241,  2  Blatchf.  512;  Crowley  v. 
Maxwell,  6  -F.  Cas.  No.  3.449,  3 
Blatchf.  <401;  Durand  v.  Lawrence,  8 
F.  Caa.  No.  4,187,  2  Blatchf.  396; 
Kriealer  v.  Morton,  14  F.  Cas.  No. 
7,933,  1  Curt.  413;  Malllard  v.  Law- 
rence. 16  F.  Oas.  No.  8.972,  3  Blatchf. 
378;  Norcross  v.  Greely,  18  F.  Cas. 
No.  10,294,  1  Curt.  114:  Pierson  v. 
Maxwell,  19  F.  Cas.  No.  11,159.  2 
Blatchf.  607:  Stalker  v.  Maxwell,  22 
F.  Cas.  No.  13,283,  3  Blatchf.  138; 
Swanston  v.  Iforton,  23  F.  Cas.  No. 
13,677,  1  Curt.  294;  Thomson  v.  Max- 
well, 23  F.  Cas.  No.  13.983.  2  Blatchf. 
385;  Tucker  v.  Maxwell,  24  F.  Cas. 
No.  14,224,  2  Blatchf.  517;  Warburg  v. 
Maxwell,  29  F.  Cas.  No.  17,142,  3 
Blatchf.  382  (holding  that,  where  his 
protest  did  not  assert  that  the  man- 
ufacturer continued  to  be  the  owner 
after  consignment,  plaintifC  could  hot 
prove  that  as  a  fact);  Wilson  v.  Law- 
rence, 80  F.  Cas.  No.  17.816,  2  Blatchf. 
614. 

[a]  niiutnittoa^-tTnder  a  protest 
which    stated   only   that   the    InTOlcs 


value  was  correct,  plaintiff  could  not 
show  that  the  appraisement  was  not 
made  in  conformity  to  the  law. 
Krlesler  v.  Morton,  14  F.  Cas.  No. 
7,933,  1  Curt.  418. 

[b]  V  BO  rsappralaam^t  wmi 
aakad  for  in  the  protest,  evidence 
concerning  a  conversation  with  re- 
gard to  such  reappraisement  would 
be  incompetent.  Orlget  v.  Hedden, 
166  U.  8.  228,  16  8Ct  92,  39  L.  ed.  130. 

6.  Field  V.  U.  8.,  7  Cust.  A.  332; 
Schmitt  V.  U.  S.,  6  Cust.  A.  312; 
Stem  V.  IT.  8.,  2  Cust.  A.  406;  Martin 
V.  U.  S.,  1  Cust.  A.  134. 

7.  Berbecker  v.  Robertson,  162  XT. 
S.  373,  14  set  590.  38  L.  ed.  484. 

[a]  An  Importer's  olerk  who  was 
an  Interested  witness  and  who  had 
never  bought  nor  sola  embroideries 
and  did  not  deal  In  them  was  incom- 
petent to  establish  the  commercial 
meaning  of  the  term  "eihbroideriea." 
Neuss  V.  U.  8.,  142  Fed.  281. 

a.     Ftnman  v.  U.  8.,  4  Cust.  A,  262. 

9.  American  Bead  Co.  v.  U.  8.,  7 
Cust  A.  161;  Salomon  v.  U.  8.,  7  Cust 
A.  5. 

10.  Altman  v.  U.  S.,  6  Cust.  A.  412. 

11.  Sonn  V.  Magone,  159  U.  8.  417. 
16  set  67,  40  L.  ed.  208:  Saltonstall  v. 
Wlebuach,  156  U.  S.  601,  15  SCt  478, 
39  L.  ed.  549;  Marvel  v.  Merritt,  116 
U.  8.  11,  6  sot  207,  29  L.  ed.  550;  Vom 
Cleft  V.  Magone,  57  Fed.  198;  Erhardt 
V.  Ullman,  51  Fed.  414,  2  CCA  319; 
Nix  V.  Hedden.  35  Fed.  109  Ca«  149 
U.  S.  304,  13  set  881,  37  L.  ed.  746]. 

13.  Sonn  v.  Magone,  169  IT.  8.  417, 
421,  16  SCt  67,  40  L.  ed.  203  (where 
the  court  said:  "As  stated  by  coun- 
sel for  the  government,  a  verdict 
should  not  be  directed  where,  before 
the  meaning  of  the  statute  can  be 
known.  It  Is  necessary  to  learn  from 
conflicting  evidence  the  controlling 
use  of  the  article  In  question;  or  its 
similitude  to  some  other  article;  or 
the  values  of  its  component  mate- 
rials; or  its  weight  and  fitness;  or 
whether  labor  is  necessary  to  fit  it 
for  use  by  the  consumer;  or  its  com- 
mercial designation"):  Hedden  v. 
Richard,  149  U.  S,  346,  13  SCt  891,  37 
L.  ed.  783;  Toplltz  v.  Hedden,  146  IT. 
8.  252,  13  SCt  70.  36  L.  ed.  961;  Rob- 
ertson v.  Salomon,  144  U.  S.  60S,  12 
SCt  752,  36  L.  ed.  680;  Robertson  v. 
Oelschlaeger,  137  U.  S.  436,  11  SCt 
148,  34  L.  ed.  744;  Recknagel  v.  Mur- 
phy, 102  V.  S.  197,  26  L.  ed.  130;  Ar- 
thur v.  Herold,  100  U.  8.  75,  25  L.  ed. 
568;   In   re   Zante   Currants,   73   Fed. 


183;  Vom  Cleft  v.  Magone,  67  Fed. 
198;  Weilbacher  v.  Merritt,  37  Fed. 
85;  Ross  V.  Fuller.  17  Fed.  224;  Wil- 
kihson  V.  Greely,  29  F.  Cas.  No.  17,- 
679,  1  Curt  63. 

[a]  WhaOMT  aa  uttcU  la  a  a«« 
prap«ratlon  or  an  article  other  than 
that  claimed  by  either  the  importer 
or  the  customs  officials  Is  a  question 
of  fact  for  the  Jury.  Arthur  v.  Her- 
old, 100  U.  8.  76,  25  L.  ed.  668. 

13.  Bogle  V.  Magone,.  152  U.  S. 
623,  14  SCt  718,  38  L.  ed.  574  [rev  40 
Fed.  2261;  Toplitz  v.  Hedden.  146  U. 
S.  252,  IS.  set  70,  36  L.  ed.  961:  Rob- 
ertson V.  Salomon,  144  IT.  8.  COS,  12 
SCt  752,  36  L.  ed.  560;  Robertson  v. 
Salomon,  130  U.  8.  412,  9  SCt  551,  32 
L.  ed.  995;  Smith  v.  Field,  105  U.  S. 
52,  26  L.  ed.  1007;  Recknagel  v.  Mur- 
phy, 102  U.  S.  197.  26  L.  ed.  130;  Tyng 
V.  Grlnnell,  92  U.  S.  467,  23  L.  ed. 
783;  Curtis  v.  Martin,  3  How.  (U.  8.) 
106.  11  L.  ed.  616  [afl  16  F.  Caa.  No. 
3,180];  In  re  Zante  Currants,  73  Fed. 
183;  Erhardt  v.  Ullman,  51  Fed.  414, 
2  CCA  319;  In  re  Herter  Bros..  50 
Fed.  72  [rev  on  other  grounds  53  Fed. 
913,  4  CCA  1071;  Baumgarten  v.  Ma- 
gone, 50  Fed.  69:  Weilbacher  v.  Mer- 
ritt, 37  Fed.  85;  Hansen  v.  Robertson, 
29  Fed.  686;  Ross  v.  Fuller,  17  Fed. 
224:  Bacon  v.  Bancroft,  2  F.  C^s.  No. 
714,  1  Story  841;  Duden  v.  Arthur,  7 
F.  Cbls.  No.  4,112;  Duden  t.  Murphy, 
7  F.  Cas.  No.  4,113;  Hadden  v.  Hoyt 

11  F.  Cas.  No.  5,891;  Hall  v.  Hoyt,  11 
F.  Cas.  No.   6,934;  Hutton  v.  Schell, 

12  F.  Cas.  No.  6,962;  Beatty  v.  U.  8., 
Dev.  Ct.  CI.   Jl  244. 

14.  Pickhardt  v.  Merritt,  132  D.  S. 
262,  10  SCt  80,  33  L.  ed.  863. 

Oonunaircial  daalcnattoa  see  aupra  ! 
19. 

IB.  Schmieder  v.  Barney,  113  U.  S. 
645,  5  SCt  624,  28' L.  ed.  1130. 

[a]  Baason  for  mis. — The  effect 
of  such  evidence  would  be  to  put  the 
opinion  of  such  experts  in  the  place 
of  that  of  the  Jury  upon  a  question 
which  was  as  well  understood  by  the 
community  at  large  as  by  merchants 
and  importers.  Schmieder  v.  Barney. 
113  tr.  8.  646,  6  SCt  624,  28  L.  ed. 
1130. 

18.  Magone  v.  Heller.  160  U.  S. 
70,  14  set  18,  37  L.  ed.  1001  trev  88 
Fed.  908];  Robertson  V.  Oelschlaeger, 
137  U.  S.  436,  11  SCt  148,  34  L.  ed. 
744;  Hartranft  v.  Langfeld.  125  U.  8. 
128,  8  SCt  732.  31  L.  ed.  67'2. 

17.  Herrman  v.  Miller.  127  U.  8. 
363,  8  set  1090,  32  t..  ed.  186;  Green- 


For  latar  oaaes,  davalopaMntB  and  ehaagaa  In  the  law  a«e  cumulative  Annotations,  same  title,  page  and  note  miinber. 
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ponent  material  of  chief  valne.^*  Upon  qnestions 
as  to  validity  of  appraisement  evidence  is  admissible 
tending  to  show  that  the  examination  and  appraisal 
were  not  conducted  in  compliance  with  the  statute,^' 
or  that  the  proceedings  on  appraisement  substan- 
tially complied  with  the  statnte.*" 

[(  283]  3.  Appeal— a.  In  GtoneraL  From  1890, 
the  time  of  the  orgftnization  of  the  board  of  general 
appraisers,  until  1909,  the  decisions  of  the  board 
npon  protests  against  decisions  by  collectors  of  cns- 
tflms  were  reviewable  by  the  circuit  court  for  the 
district  in  which  the  controversy  arose,**  with  the 
right  of  appeal  to  the  circuit  court  of  appeals,  sub- 
ject to  review  by  the  supreme  court  under  the  same 
terms  as  other  classes  of  cases  within  the  jurisdic- 
tion of  circuit  courts  of  appeals,  with  the  alternative 
right  of  ^appeal,  directly  to  the  stpreme  court  from 
the  circuit  court  in  cases  involving  the  constitution 
or  the  construction  of  a  treaty.'*  In  1909  an  im- 
portant change  was  made  in  the  law  by  the  erection 
of  a  new  tribunal  of  high  authority  known  as  the 
conrt  of  customs  appeals,**  which  court  succeeded  to 
the  jnrisdietion  formerly  possessed  by  the  circuit 
courts,  circuit  courts  of  appeals,  and  the  supreme 
eonrt  over  customs  eases  on  appeal  from  the  board 
of  general  appraisers,  the  decisions  of  the  new  conrt 
being,  until  several  years  after  its  creation,^  not  re- 
viewable on  any  ground.**  Upon  the  organization  of 
the  court  of  customs  appeals  in  1910,  all  cases  pend- 
ing on  appeal  from  the  board  of  general  appraisers, 
in  circuit  courts  or  circuit  courts  of  appeals,  were 
transferred  to  said  conrt,  and  cases  decided  in  cir- 
cnit  courts,  in  which  the  time  for  appeal  had  not 
expired,  were  made  appealable  to  that  court.** 

Decisions  of  the  supreme  court  of  the  Philippine 
Islands  are  reviewed  by  the  United  States  supreme 
conrt  on  appeal  and  not  by  writ  of  error.** 

[i  284]  b.  Subject  Matter.  Appeals  to  the 
eoort  of  customs  appeals  are  intended  to  cover  the 
same  class  of  eases  as  are  brought  within  the  juris- 
diction of  the  board  of  general  appraisers  by  pro- 
test against  decisions  by  the  collector  of  customs,*' 
and  do  not  extend  to  reappraisement  decisions  by 

leaf  v.  Goodrich.  101  U.  S.  278,  25  L. 
ed.  845  taff  10  F.  Cas.  No.  5.778,  1 
Hask.  688] ;  Herrman  v.  Miller,  127 
U.  S.  363,  8  set  1090,  -32  L.  ed.  186; 
Wills  V.  Russell,  100  U.  S.  621.  26  L. 
»d.  807;  Barney  v.  Sohmelder,  9  Wall. 
(U.  S.)  248.  19  L.  ed.  848;  Gamble  v. 
Mason,  9  F.  Cas.  No.  6,209  [app  dism 
21  How.  390,  16  L,.  ed.  811. 

18.  Leerbvrser  v.  V.  S.,  113  Fed. 
976. 

19.  Mnatin  v.  Cadwalader.  123  U. 
8.  369,  8  set  158,  31  L.  ed.  169;  Oel- 
bermann  v.  Meriitt,  123  U.  S.  356,  8 
set  151,  31  L.  ed.  164;  Marone  v. 
Orlret,  70  Fed.  778,  17  CCA  363. 

[a]  OplBloa  •TMmo*.  —  An  ap- 
praiser cannot  be  asked  if  he  has 
complied  with  the  Instructions  of  the 
treasury  department,  since  such 
question  would  merely  call  for  his 
opinion.  AutTmordt  v.  Hedden,  137 
V.  S.  310,  11  set  103,  34  L.  ed.  674 
[air  30  Fed.  3«0]. 

M.  Hedden  v.  Iselln,  142  U.  S. 
<76,  12  set  330,  85  L.  ed.  1166;  Con- 
verse V.  Burgfess,  18  How.  (TJ.  S.)  413, 
15  L.  ed.  455. 

21.    In  re  Wyman,  45  Fed.  469. 

32.  Altman  v.  U.  S.,  224  TJ.  S.  583, 
32  set  593.  56  L.  ed.  894. 

23.  Ooiurt  of  onatoms  appsala  see 
Federal  Courts. 

24.  Act  Auk.  5,  1909  (36  St.  at  L. 
100  c  6  {  28  BUha  14),  reenacted  In 
Ast  Oct.  3,  1913  (38  St.  at  L.  187  c  16 
!  3  par  N):  Judicial  Code  !S  197-198 
(J«  St.  at  L.  1145  c  231). 

[a]    Vndar  former  statnt*  a  writ 
of  error  was  not  available  for  s6cur- 
[17  C.  J.— 42] 


ing  review  by  a  circuit  conrt  of  ap- 
peals, tr.  S.  V.  Diamond  Match  Co., 
115  Fed.  288,  53  CCA  90. 

as.  Judicial  Code  {  197  (36  St.  at 
L.  1146  c  231). 

[a]  Appeal  from  a  dronlt  oonrt 
might  properly  be  taken  by  securlngr 
an  allowance  of  appeal  by  the  court 
of  customs  appeals.  Gross  v.  U.  S., 
1  Cust.  A.  289. 

ae.  Gsell  v.  Insular  Collector  of 
Customs,  239  U.  S.  93,  36  SCt  39,  60 
L.  ed.  163. 

37.  U.  S.  V.  Kllngenbergr,  153  U.  S. 
93,  14  S(3t  790,  38  L.  ed.  647  [foil  U. 
S.  v.  Jahn,  155  U.  S.  109.  15  SC»  39, 
39  L.  ed.  871;  U.  S.  v.  Johnson,  145 
Fed.  1018;  Tartar  Chemical  Co.  v.  TJ. 
S.,  lie  Fed.  726  [rev  on  other  grounds 
127  Fed.  944.  62  CCA  576];  U.  S.  v. 
Newhall,  91  Fed.  525  [app  dism  92 
Fed.  1023  mem,  34  CCA  890  mem]; 
Atlantic  Transport  Co.  v.  U.  S.,  6 
Cust.  A.  373. 

[a]  Contra  under  earUer  statats. 
—Foster  v.  Vocke,  60  Fed.  745. 

"  U.  S.  V.  Loeb,  7  Cust.  A.  880. 
Stein  v.  TJ.  S.,  1  Cust.  A.  86.- 
U.  S.  V  Hablcht,  1  Cust  A.  68. 

31.    Carrlere    v.    U.    S..    163    Fed. 


the  board  on  appeal  from  local  appraisers.**  The 
law  upon  the  subject  does  not  confer  npon  the 
court  of  customs  ap]>eals  jurisdiction  to  make  a 
finding  of  the  market  value  of  imported  merchan- 
dise,** or  to  decide  as  to  the  penalty  for  violation 
of  a  eustoms  bond;*<* 

[4  285]  c  Time  for  Appeal  The  provision 
of  sixty  days  (ninety  days  for  Alaska  and  insular 
possessions)  for  appealing  from  the  board  of  gen- 
eral appraisers  to  the  court  of  eustoms  appeals  is 
mandatory,*^  and  was  held  to  be  applicable  to  de- 
cisions rendered  prior  to  the  organization  of  the 
court,  at  a  time  when  a  shorter  period  was  al- 
lowed.'* The  period  should  be  reckoned  from  the 
date  of  entry  of  the  judgment  and  not  of  the  order 
for  findings  and  decision.**,  In  case  of  rehearing 
proceedings  before  the  board  of  general  appraisers, 
the  time  begins  to  run  from  the  date  when  such 
proceedings  terminate  rather  than  from  the  date  of 
original  decision.**  An  appeal  filed  during  the 
pendency  of  rehearing  proceedings  before  the  board 
is  premature  and  should  be  dismissed.*^  An  ap- 
peal taken  too  late  should  be  dismissed  for  lack  of 
jiirisdiction  to  entertain  it.** 

[$  286]  d.  PutioB.  The  appeal  is  taken  by 
the  imiwrter,  owner,  consig^nee,  or  agent  of  the 
merehandise,  on  the  one  hand,  or  by  the  collector 
of  customs,  or  the  secretary  of  the  treasury,  on  the 
other.*^  Joint  appeals  are  frequently  taken,  in 
which  several  importers  are  joined  as  appellants, 
and  in  many  instances  where  the  government  is  the 
appellant  various  importers  are  joined  as  appellees.** 

[$  287]  e.  Petition  for  Bevieiw.  Appeal  from 
the  board  of  general  appraisers  is  taken  by  means 
of  a  petition  for  review,  which  is  filed  with  the 
clerk  of  the  court  of  customs  appeals."  A  petition 
which  has  not  been  signed  by  all  the  petitioners 
may  be  amended  by  the  appellate  court.*" 

[i  288]  f.  Aadgnmenta  of  Error— (1)  In. 
Ctenoral.  A  petition  on  appeal  should  contain  a 
concise  statement  of  the  errors  of  law  and.  fact  of 
which  appellant  complains;**  and  an  appellee  cannot, 
merely  because  the  other  party  has  appealed,  ob- 

37.  JudicUl  Code  t  198  (86  St.  at 
L.   1146  c  231). 

[a]  A  oolleotor  of  onatooia  (1)  may 
take  such  appeal  without  first  ob- 
taining authority  from  the  secretary 
of  the  treasury.  In  re  Wise,  73  Fed. 
183.  (2)  But,  in  practice,  appeals  on 
behalf  of  the  government  are  taken 
In  the  name  of  the  secretary  of  the 
treasury,  although  In  the  court  of 
customs  appeals  the  United  States  is 
invariably  named  either  as  appellant 
or  as  appellee. 

38.  Meyer  v.  U.  8.,  4  Cust.  A.  422 
(holding  that  a  petition  on  appeal.  In 
which  several  importers  are  Joined  air 
appellants,  should  contain  the  names 


ae. 


1009. 

33. 
8. 

33. 

34. 
434. 

36. 
30365. 


TJ.  S.  V.  Marschlng,  1  Cust.  A. 

TJ.  S.  V.  Harper.  3  Cust.  A.  119. 
TJ.  S.  V.  Vandegrlft,  2  Cust.  A. 

TJ.  S.  V.  Gallagher,  Treas.  Dec 

V.    B.,    163    Fed. 


38.    Carrlere    v. 
1009. 


of  the  partiep  in  the  caption  or  body 
of  the  petition,  and  that  the  names 
of  the  appealing  parties  should  be' 
signed  to  the  petition).  Compare 
Matter  of  Kinney,  etc.,  Co.,  Treas. 
Dec.  35191  (holding  that  a  Joint  pro- 
test filed  by  various  Importers  on  the 
same  issue  but  involving  different  en- 
tries was  Invalid). 

[a]  Otber  iUnatnttoma  4f  Jolat 
parties  are  furn'shed  by  Wing  Sing 
Lung  V.  TJ.  S.,  180  Fed.  892,  103  CCA 
538;  TJ.  S.  v.  Bauer,  3  Cust.  A.  343. 

3».  Judicial  Code  i  198  (36  St.  at 
L.  1146  c  231). 

40.  Meyer  v.  TJ.  S.,  4  Cust.  A.  422, 
427  (holding  that  Rev.  St.  t  954,  re- 
lating to  defects  In  "proceedings  in 
civil  causes,  In  any  court  of  the 
United  States."  justifies  the  amend- 
ment). 

41.  Judicial  Code  t  198  (36  St.  at 
L.  1146  c  231). 
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tain  the  benefits  of  an  appeal  without  filing  a  like 
statement  ;**  and,  although  on  appeal  by  the  gov- 
«mm«nt  it  may  appear  that  duty  was  assessable  'at 
a  lower  rate  than  had  been  held  applicable  below, 
y«t  if  the  imports  has  filed  no  cross  appeal  he  is 
not  entitled  to  a  judgment  more  favorable  than  that 
appealed  from.^'  Rulings  not  assigned  as  error  will 
not  be  reviewed.** 

[$  289]  (2)  Requisites.  A  point  not  raised 
before  the  board  of  general  appraisers  nor  specified 
as  error  in  the  petition  for  review  will  not  receive 
the  consideration  of  the  appellate  court,**  but  will 
be  deemed  to  have  been  waived,**  except  that  a 
question  of  jurisdiction  of  subject  matter  may  be 
raised  at  any  time.*'  Nor,  if  appellant  has  failed 
to  assign  error  as  to  th^  admission  of  evidence,  will 
the  question  of  t^missibility  be  considered  on  ap- 
peal;*" and  the  same  rule  is  applicable  to  the  ques-^ 
tion  of  sufficiency  of  a  protest,**  or  of  error  on 
the  part  of  the  board  in  granting  a  new  trial.'* 
Neither  will  the  appellate  court  consider  the  ques- 
tion whether  the  board  of  general  appraisers  erred 
in  denying  a  petition  for  rehearing,  where  the  con- 
dition of  the  record  is  such  that  the  case  may  be 
disposed  of  finally  on  the  merits.** 

[i  290]  (8)  Ctoneral  Awignments.  In  a  peti- 
tion containing  both  specific  and  general  assign- 
ments, the  latter  should  be  construed  with  refer- 
ence to  the  former;*'  but  an  assignment  to  the  ef- 
fect that  there  had  been  error  in  not  sustaining  the 
protest  was  sufficient  to  raise  a  point  specific  in 
the  protest,  although  omitted  from  the  assignment 
on  appeal.*' 

[$  291]  (4)  Amendment  of  Protest  on  Ap- 
peaL  An  importer  appealing  from  the  board  of 
general  appraisers  must  stand  on  the  objections, 
made  in  his  protest  and  cannot  vary  from  nor 
enlarge  them  in  his  petition  for  review.** 

[f  292]  g.  Record  on  Appeal— (1)  la  Oen- 
eraL  The  statute  requires  that  the  board,  upon 
order  of  th^e  court,  shall  make  a  return  of  the  ree- 


ls. U.  8.  V.  Lies,  170  V.  B.  tit.  18 
set  780,  42  L.  ed.  1170;  In  re  Crowly, 
SO  Fed.  465  (aff  55  Fed.  283,  6  CCA 
10$];  Surgical  Supply  Itnportlng  Co. 
V.  U.  a,  S  Cust.  A.  112. 

43.  IJ.  8.  V.  Von  Oefele,  4  Cust.  A. 
284. 

[a]  SwBelMMir  of  asslrnmeirt. — 
The  board  sustained  the  more  favo- 
rable of  the  two  alternative  conten- 
tions made  In  an  Importer's  protest. 
The  government  appealed,  asserting 
In  the  assignment  of  errors  that  the 
board's  decision  was  erroneous,  and 
that  the  merchandise  should  have 
been  held  to  have  been  j>roperly  as- 
sessed. It  was  held  that  the  court 
might  decide  the  merchandise  to  be 
dutiable  In  accordance  with  the  Im- 
porter's alternative  contention,  not-- 
wlthst.indlng  the  absence  of  a  spe- 
cific assignment  on  that  point  by  the 
government.  U.  S.  v.  Hatters'  Fur 
Exch.,  163  Fed.  695. 

44.  U.  8.  V.  Halle  Bros.  Co.,  6 
Oust.  A.  543. 

45.  U.  8.  V.  Mcaibbon.  7  Cust.  A. 
2*0. 

46.  Vandegrlft  v.  tJ.  8.,  164  Fed. 
923;  U.  S.  V.  Brown,  127  Fed.  793,  62 
CCA  473  (where,  on  appeal  by  the 
United  States  from  a  decision  which 
reversed  the  assessment  of  duty  by 
a  collector  of  customs,  no  statement 
of  error  having  been  made  by  appel- 
lant In  regard  to  the  sufficiency  of 
the  protest  on  which  the  proceedings 
before  said  board  were  based,  this 
fact  was  held  to  have  constituted  a 
waiver  by  the  United  States  of  an 
alleged  defect  In  the  protest). 


[a]  ObJaeUos  to  pro*— t  cannot  b« 
made  for  the  first  time  on  appeal.  V. 
a.  V.  Fuld,  4  Cust.  A.  234. 

47.  Atlantic  Transport  Co.  v.  U. 
S.,  5  Cust.  A.  373. 

48.  Stubbs  V.  U.  8.,  7  Cust.  A.  399; 
U.  S.  V.  Halle  Bros.  Co.,  6  Cust.  A. 
543;  U.  S.  V.  Masson,  3  Cust.  A.  16S; 
U.  8.  V.  Morris  European,  etc..  Ex- 
press Co.,  3  Cust.  A.  146. 

40.  U.  S.  V.  Hempstead,  180  Fed. 
956  (holding  that,  where  error  was 
assigned  on  the  point  that  the  board 
had  erred  in  holding  the  merchandise 
In  question  to  be  free  of  duty,  this 
assignment  related  to  the  merits,  and 
was  not  sufficiently  comprehensive  to 
Include  the  point  of  the  sufllctency  of 
the  prot<sst). 

so.  aallagher  v.  IT.  8.,  4  Chist.  A. 
291. 

n.  V.  S.  V.  Danker,  2  Cust.  A.  462; 
U.  S.  V.  Didier-Uarch  Ck>.,  2  Cust.  A- 
436 

SB.  -  U.  8.  V.  Brown,  127  Fed.  798, 
62  CCA  473  (where  general  assign- 
ments that  the  "board  erred  as  a  mat- 
ter of  law"  were  not  sufficient  to 
raise  a  question  as  to  the  validity 
of  the  protest.  In  the  absence  of  a 
more  specific  assignment  on  the 
point). 

-  sa.  U.  S.  V.  Loewenthal,  176  Fed. 
777,  99  CCA  349;  Bartley  v.  U.  8., 
3  Cust.  A.  363.  Contra  Vandegrlft 
V.  U.  8.,  154  Fed.  923. 

64.     Vandegrlft   v.   U.   S.,    164   Fed. 
923;   U.   S.  v.  Bayersdorfer,  126  Fed. 
732,    82    CCA   16:    Battle,    etc.,    Chem- 
ists*   Corp.    v.    tl.    8.,    108    Fed.    216; 
I  Sherman    v.    U.    S.,    66    Fed.    276,    6 


ord  and  evidence  taken  by  them,  together  with  a 
certified  statement  of  the  facts  involved  in  the  ease 
and  their  decision  thereon;**  and  it  is  held  that  the 
return  should  be  considered  substantially  as  the 
report  of  a  master  in  an  equity  cause  in  a  district 
court,  or  as  the  record,  including  the  opinion  of 
the  court  in  an  equity  or  admiralty  cause  in  a  dis- 
trict court,  would  be  considered  on  appeal  to  a  cir- 
cuit court  of  appeals.*"  . 

[$  293]  (2)  Evidence. .  It  is  essential  that  all 
the  evidence  considered  by  the  board  in  reaching  a 
decision  shall  be  embodied  in  the  record  returned;*' 
but  this  does  not  require  the  return  of  evidence 
which  was  excluded,  unless  an  exception  was  taken 
to  the  board's  ruling  of  exclusion  and  the  matter 
brought  before  the  court  in  the  aissignments,**  in 
which  event  all  the  excluded  evidence  should  be 
incorporated  in  the  return  to  the  court.*'  It  is  not 
necessary  that  any  evidence  should  be  taken  and 
returned;  the  case  may  be  heard  on  the  facts  pre- 
sented to  the  board  by  the  eoUeetor.** 

[i  294]  (3)  Evidence  Made  Competent  by 
Statute.  The  statute  prescribes  that  all  the  evi- 
dence taken  by  the  board  shall  be  competent  before 
the  court  of  customs  appeals,  but  this  provision  is 
construed  as  not  clothing  testimony  improperly  ad- 
mitted with  any  new  quality  or  giving  it  probative 
force  never  inlierently  possessed  by  it."-  Evidence 
admitted  by  the  board,  and  thus  made  competent 
under  the  statute,  may  not  properly  be  stricken 
from  the  record  returned  on  appeal;**  but  the  ap- 
pellate court  may  review  the  ruling  of  the  board 
in  admitting  such  evidence  and  may  exclude  it 
from  consideration  when  found  incompetent  or  ir- 

[i  295]  (4)  Certified  SUtement  of  Facta. 
Where  the  board  fails  to  obey  the  statutory  re- 
quirement that  its  return  of  the  record  shall  eon- 
tain  a  certified  statement  of  facts,  the  record  may 
be  remanded  to  the  board  for  the  purpose  of  ob- 
taining the  required  certificate.** 

CCA  101. 

5S.  Judicial  Code  I  198  (86  SC 
at  li.  1146  c  231). 

BaoMdr  la  oaM  of  d«f •attv*  noozA 

see  infra  {   301. 

Se.  In  re  Van  Blankensteyn,  56 
Fed.   474,   5   CCA  679. 

87.  In  re  Van  Blankensteyn,  56 
Fed.  474,  5  CCA  679:  U.  8.  v.  Quong 
Chun,  5  Cust.  A.  198;  Sheldon  v.  U. 
8.,  2  Cust.  A.  61  (ably  reviewing  au- 
thorities). 

[a]    FreaojoptloaL  aa  to  arUimo*, 
The    fact    that    the    return    was    not 
signed   by   the   appraisers   who   took 
the  evidence   does   not  overcome    the 


presumption  that  the  appraisers  'who 
took  such  evidence  decided  the  case. 
Mexican  Onyx,  etc  Co.  v.  U.  8..  66 
Fed.  732. 

[b]  Oonaetaeaa  of  reoozd  taay  not 
be  controverted. .  V.  8.  v.  Ii«hn,  1 
Cust.  A.   59. 

B8.    Harris  v.  U.  8.,  177  Fed.   47S. 

n.  Oelrlcha  v.  U.  8.,  1  Chiat.  A. 
203. 

60.  Lehigh  Mfg.  C!o.  v.  U.  S..  163 
Fed.  696;  Lange  Soap  Co.  v.  V.  8.,  t 
Cust  A.   440. 

61.  Knauth  v.  IT.  8.,  156  Fed.  144; 
U.  8.  V.  National  Aniline,  etc.,  Co., 
3  Cust.   A.   10. 

[a]  Tuoompete nt  arldMue  Improp- 
erly admitted  below  acaulres  no  pro- 
■    •  •        -  al.      ~       ■ 


bative    force    on    appeal. 
U.    8.,    3    Cust.    A.    6. 


Harris    v. 


271. 


In  re  Muser,  49  Fed.  831. 
U.    S.    V.    Preese,    4    Cust. 


In   re   Downing,    45   Fed.    412; 
In   re   Blumlein.    45   Fed.    236;   In    re 


For  J»%mt  oaaea,  derelopnuBta  and  ehaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  296]  (6)  New  Evidaice  on  AppeaL  While, 
under  the  Customs  Administrative  Act  of  1890,  new 
evidence  was  freely  taken  in  the  <ireait  eoort  under 
fertain  statutory  restrictions,**  under  the  present 
statute,  the  court  of  customs  appeals  has  no  power 
to  remand,  prior  to  final  hearing,  for  further  evi- 
dence before  the  board  of  general  appraisers,'*  the 
court  being  held  to  be  without  authority  to  grant  a 
new  trial  where  there  has  been  a  failure  of  proof.*' 

[i  297]  h.  rindbiga  of  Board  of  Gkoena  Ap- 
praiaon — (1)  Beviewability.  The  law  regulating 
appeals  tiom  the  board  of  general  appraisers  per- 
mits rcTiew  of  .questions  of  law  and  fact,  and  re- 
qoires  all  the  evidence  to  be  returned  by  the 
board,  on  appeal;**  and  it  is  held  that  this  implies 
the  right  to  review  findings  of  fact  made  by  the 
board,**  and  that,  when  necessary,  it  is  the  duty 
of  the  court  to  disregard  themJ° 

[i  298]  (8)  PzMiimption  of  Cometneas.  There 
is  a  presunption  in  favor  of  the  legality  and  regu- 
larity of  the  proceedings  of  the  board,''  and  their 
findings  with  regard  to  questions  of  fact  will  not 
be  disturbed  unless  wholly  without  evidence  to  sup- 
port them,  or  dearly  contrary  to  the  weight  there- 
of."   The  role  has  been  otherwise  stated  as  being 


that  a  finding  of  fact  made  by  the  board,  while 
not  eonclusive  upon  the  court  on  appeal,"  is  en- 
titled to  the  same  weight  as  the  finding  of  a  master 
in  equity  and  should  be  sustained  unless  clearly 
contrary  to  the  evidence.'*  This  rule  is  particu- 
larly applicable  to  questions  of  fact  which  turn 
upon  the  intelligence  and  credibility  of  witnesses 
produced  before  the  board,'*  and  where  the  evi- 
dence upon  material  points  is  in  hopeless  conflict.'* 
[}  299]  (3)  When  Diaregardad.  On  many  oc- 
casions the  appellate  court  has  seen  fit  to  disregard 
the  board's  fiudings  of  fact,  on  various  grounds, 
such  as  that  they  were  unsupported  by  the  evi- 
dence," or  were  clearly  against  the  weight  of  evi- 
dence;'* that  there  was  no  express  evidence  or  ex- 
press finding  on  the  subject;"  that  the  findings 
were  made  by  general  appraisers  who  did  not  hear 
the  testimony;""  that  they  are  based  on  a  miscon- 
ception of  the  evidence;*^  that  there  is  no  authori- 
tative finding  of  fact  concurred  in  ^by  a  majority 
of  the  board;"  that  the  board  evidently  considered 
itself  bound  by  a  decision  in  an  earlier  case  and 
made  no  findings  of  fact;**  that  the  finding  was 
based  solely  on  -inspection  of  articles  themselves, 
without  further  evidence;**  that  the  ultimate  and 


Di«ckerhoft.  46  Fed.  2S6;  In  r«  Stem- 
bach.  44  Fed.  41S. 

•■eiiniin    see   Infra   I   *01. 

6&.  Act  June  10.  1890  (26  St.  at 
L.  138  c  407    I  16). 

(a]  roz>wrl*w.r—(l)  Such  further 
evidence  was  taken  before  a  general 
appraiser  sitting  as  a  referee.  Men- 
delson  v.  U.  S.,  164  Fed.  33,  83  CCA 
145;  Allen  v.  V.  8.,  127  Fed.  777; 
Donat  V.  U.  8.,  124  Fed.  4<3;  U.  B.  v. 
China,  etc.,  Trading  Co.,  71  Fed.  864, 
18  CCA  335.  (2)  But  later  It  was 
enacted  (act  of  May  27,  1908  [36  St. 
at  L.  404  c  206  I  2])  that  thereafter 
all  evidence  should  be  taken  before 
the  board  of  general  appraisers,  none 
being  permissible  on  appeal  to  the 
circuit  court,  although  the  circuit 
court  was  permitted  to  remand  cases 
to  the  board  for  further  evidence 
and  findings.  (3)  Decisions  permit- 
ting additional  evidence  on  appeal. 
Wolff  V.  U.  S..  168  Fed.  970;  U.  8. 
V.  Hempstead,  169  Fed.  290:  Brom- 
ley ▼.  V.  S.,  164  Fed.  399  [app  d'em 
156  Fed.  968,  84  CCA  4581;  Mendel- 
son  V.  U.  S.,  154  Fed.  33,  83  CCA 
146:  Cowl  V.  U.  a.,  124  Fed.  475; 
In  re  Myers.  123  Fed.  952;  Lesser 
V.  U.  8.,  89  Fed.  197  [app  dlsm  97 
Fed.  989  mem,  38  CCA  701  mem].  (4) 
Decisions  limiting  right  to  new  evi- 
dence on  appeal.  Beer  v.  U.  S.,  181 
Fed.  402;  Nordllnger  v.  U.  S.,  174 
Fed.  833;  Plummer  v.  U.  S.,  166  Fed. 
730,  92  <X:A  420;  Maurer  v.  U.  S., 
160  Fed.  228;  Allen  v.  U.  8..  127 
Fed.  777;  Donat  v.  U.  8.,  124  Fed. 
463:  Bartram  v.  U.  8^  106  Fed.  878; 
U.  S.  V.  China,  etc..  Trading  Co.,  71 
Fed.   864,   18   CCA  835. 

68.  Stegeman  v.  U.  S.,  1  Cust.  A. 
208. 

er.  lArkln  v.  U.  8.,  2  Cust.  A. 
483. 

laad  see  infra  I  301. 
Judicial  Code  J  198   (36  8t.  at 
L.'1146    c    231).  ^^^  ^^    _. 

aa.  U.  S.  v.  Proctor,  146  F*d.  126, 
76  CCA  96;  Nereshelmer  v.  V.  8., 
136  Fed.  86,  68  CCA  664;  In  re 
Van  Blankensteyn,  66  Fed.  474,  6 
CCA  579:  Sheldon  v.  U.  S..  2  Cust. 
A.  61;  U.  S.  ▼.  Riebe,  1  Cust.  A. 
19. 

70l  Holbrook  y.  U.  8.,  1  C^ist.  A. 
263. 

71.  V.  8.  v.  Bradshaw,  6  Cust.  A. 
121;  Brlggs  V.  U.  8..   1  C^ust.  A.  408. 

[al  &0M  of  •vidaBoe. — ^Where  the 
record  returned  is  defective  by  rea- 
non  of  the  loss  of  evidence  on  which 
the  board's  findings  were  based,  l^ 
must  be  conclusively  presumed  that 
the  flodlngs  by  the  board  were  prop- 


er and  Justifiable.    Schoellkopf  ▼.  V. 
8.,  147  Fed.  866. 

7a.  U.  S.  v.  Komada,  162  Fed.  465, 
89  CCA  386  [alT  216  U.  S.  392,  tO 
set  136.  64  L.  ed.  249];  Vandiver  V. 
U.  8.,  166  Fed.  961,  84  CCA  622; 
Nereshelmer  v.  U.  8.,  131  Fed.  '  977 
[rev  on  other  grounds  136  Fed.  86, 
68  CCA  664];  Gabriel  v.  U.  8.,  123 
Fed.  296,  69  CCA  862;  Bader  v.  U.  8., 
116  Fed.  641;  Gabriel  v.  U.  8.,  114 
Fed.  401  [aft  123  Fed.  296,  69  CCA 
362];  Page  v.  U.  S.,  113  Fed.  1006; 
U.  8.  V.  Jackson,  113  Fed.  1000; 
Leerburger  v.  U.  8.,  113  Fed.  976; 
Myers  v.  U.  S.,  110  Fed.  940;  Mor- 
ris European,  etc.,  Bzpress  Co.  v. 
U.  S.,  94  Fed.  643  [afr  101  Fed.  Ill, 
41  CCA  2401;  Belcher  v.  U.  S.,  91 
Fed.  976;  Kllpstein  v.  U.  8.,  91  Fed. 
620;  Apgar  v.  U.  8.,  78  Fed.  332, 
24  CCA  113;  In  re  BufTalo  Natural 
Gas  Fuel  Co..  73  Fed.  191  [atr  78 
Fed.  110,  24  CCA  4  (all  172  U.  S. 
339,  19  set  200,  43  L.  ed.  469)]: 
White  V.  U.  8.,  72  Fed.  261,  18  CCA 
541;  In  re  Blng..  66  Fed.  727;  Bous- 
sod  Val&don  Co.  v.  U.  8.,  66  Fed. 
718  [rev  on  other  grounds  71  Fed. 
603,  18  r  CCA  2231;  Marine  v.  Lyon, 
66  Fed.  992,  13  CC;A  268;  In  ret  Van 
Blankensteyn,  66  Fed.  474,  6  CCA 
679;  In  re  White,  53  Fed.  787;  In 
re  Kursheedt  Mfg.  Co.,  49  Fed.  633 
[aff  64  Fed.  159,  4  CCA  262]; 
ReuBche  v.  U.  8.,  3  Cust.  A.  387; 
Vandegrlft  v.  U.  8..  3  Cust.  A.  198; 
Shallus  v.  U.  8.,  3  Cust.  A.  52;  U. 
S.  v.  Werthelmer,  2  Cust.  A.  454; 
Prltchard  v.  U.  8.,  2  Cust.  A.  247: 
Carson  v,  U.  8..  2  Cust.  A.  105; 
Strakosh  v.  IT.  S.,  1  Cust.  A.  360: 
U.  S.  V.  Perkins,  1  Cust.  A.  323;  U. 
S.  V.  Spielmann,  1  Cust.  A.  279;  U. 
8.   V.   Myers.   1   Cust.   A.   257. 

73.  Sheldon  v.  U.  S.,  2  Cust.  A. 
61;   U.  S.  V.   Riebe,   1   Cust.  A.   19. 

74.  Myers  v.   U.   S.,   110  Fed.   940. 
76.    Balaban    v.    U.    8.,    174    Fed. 

832;   U.   8.   v.   Riebe,   1   Cust.   A.    19. 

76.  U.  S.  V.  Mills,  7  Cust.  A.  388 
(reviewing  authorities);  St.  EHmo 
Cigar  erf.  V.  U.  S.,   7  Cust.  A.  168. 

77.  U.  8.  V.  Morris  European,  etc.. 
Express  Co.,  101  Fed.  Ill,  41  CCA 
240. 

[a]  MadlaM  witlt  some  evldesoe 
to  amport  wam^— The  contention 
that  findings  as  to  matters  of  fact 
are  not  reviewable  by  the  courts  on 
appeal  from  the  board's  decisions, 
and  are  not  to  be  disturbed  where 
there  is  evidence  to  sustain  them, 
is  not  supported  by  the  authorities. 
U.  8.  V.  Proctor,  146  Fed.  126,  76  CCA 
96    [aff   139   Fed.   686]. 


[b]  The  oplalona  of  expert*  Uk* 
V«a«na  amwilavn  who  are  espe- 
cially familiar  with  such  contro- 
versies should  in  cloire  cases  be  giv- 
en considerable  weight  by  the  court* 
in  reviewing  decisions  of  the  board 
of  general  appraisers.  U.  8.  v.  Leigh, 
159  Fed.  314. 

[c]  Ooneorreat  Aeclsloaa  of  two 
trnranala. — It  appeared  that  the 
word  "bunched"  had  no  special  com- 
mercial use  In  connection  with  bris- 
tles, there  was  no  previous  legisla- 
tion which  gave  any  peculiar  force 
to  it,  and  it  was  plain  that  the 
question  involved  was  purely  one  of 
fact,  depending  largely  if  not  en- 
tirely on  personal  inspection.  The 
rule  as  to  the  effect  to  be  given  to 
the  concurrent  decisions  of  two 
tribunals  was  applied,  and  the 
classification  made  by  the  circuit 
court  was  nfllrmed.  Pushee  v.  U.  8., 
168  Fed.  968,  86  CCA  172. 

[d]  Vonner  prootlfle^— Prior  to 
the  establishment  of  the  court  of 
customs  appeals  new.  evidence  was 
permitted  on  appeal,  justifying  re- 
versal of  the  board.  Leerburger  v. 
U.  8.,  113  Fed.  976;  In  re  Wise,  78 
Fed.   183.     See  also   supra   i   296. 

7&  Nereshelmer  v.  U.  8.,  136  Fed. 
86,  68  CCA  654  [rev  131  Fed.  977]; 
Helmrath  v.  U.  8.,  135  Fed.  912  [a« 
146  Fed.  36,  75  CCA  261];  U.  8.  V. 
Lun  Chong,  3  Cust.  A.  468;  Vandiver 
V.  U.  S.,  2  Cust.  A.  506:  U.  S.  v. 
Oberle,  1  Cust.  A.  627;  Holbrook  v. 
U.  S..  1  Cust.  A.  263;  U.  8.  v.  Riebe, 
1    Cust.    A.    19. 

79.  Gallenkamp  v.  Wyman,  178 
Fed.    460. 

80.  Nereshelmer  v.  U.  8.,  136  Fed. 
86,    68    CCA    664. 

"Findings  of  fact  made  by  the 
board  upon  conflicting  testimony  are, 
as  a  rule,  not  reviewed  In  this  court. 
The  case  at  bar,  however.  Is  pecu- 
liar. The  opinion  of  the  board  is 
signed  by  three  members,  no  one  of 
whom,  as  the  record  shows,  either 
saw  or  heard  a  single  one  of  the 
witnesses.  Testimony  was  all  taken 
before  another  general  appraiser, 
who  did  not  himself  sign  the  odln- 
ion."  Nereshelmer  v.  U.  S.,  136  Fed. 
86,    88,    68    CCA    654. 

81.  American  Express  Co.  v.  U. 
S.,    3  Cust.  A.   476. 

83.  U.  S.  v.  Rosensteln,  1  Cust. 
A.    304. 

83.  U.  8.  v.  Jackson.  1  Cust.  A. 
26. 

84.  U.  S.  v.  Strauss  Co.,  136  Fed. 
185,  69  CCA  201;  U.  S.  v.  Lun  Chong, 

Is  Cust.  A.  468. 
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decisive  question  is  as  mnch  one  of  law  as  of  fact;^" 
that  a  finding  was  based  merely  on  the  knowledge  of 
the  board  nnsTipported  by  evidence;**  or  that  the 
finding  was  based  on  an  erroneous  view  of  the 
law." 

[f  300]  L  Decision— (1)  InOflneraL  The  law 
ere{iting  the  court  of  customs  appeals  authorizes 
that  tribunal  to  afBxm,  modify,  or  reverse  the  de- 
cision below  and  to  remand  to  the  board  of  general 
appraisers;**  but  in  case  of  want  of  jurisdiction  the 
appeal  will  be  dismissed;**  also  ii),  the  event  of 
laches  on  the  part  of  the  appellants  in  protecting 
their  rights.** 

[f  301]  (2)  Bemftnd.  Whenever  it  appears  to 
be  necessary  for  the  purposes  of  justice,  the  court 
of  customs  appeals  will  remand  causes  to  the  board 
of  genei^al  appraisers  for  such  further  proeeedii^ 
as  the  circumstances  of  the  particular  case  may 
require,  including  a  new  trial,**  the  right  to  remand 
for  further  proceedings  being  coupled  in  the  statute 
with  the  authority  to  afBrm,  modify  or  reverse.*' 
Causes  have  been  remanded  for  a  new  trial  where 
there  was  confusion  of  exhibits  so  that  the  court 
could  not  be  certain  as  to  the  exhibits;*'  where  it 
was  doubtful  what  method  had  been  employed  be- 
low in  determining  an  essential  fact;**  where  the 
record  was  lacking  in  other  essentials;*^  where  the 
parties  have  not  had  the  benefit  of  a  finding  by  the 
board  upon  the  testimony  introduced;**  -^bere  the 
board  considered  testimony  which  had  not  been  ad- 
mitted;*' where  after  the  exclusion  of  a  record  in 
another  case  the  board  considered  such  excluded 
matter  in  reaching  a  decision;**  or  where  reliquida^ 
tion  on  the  basis  of  proceedings  already  had  would 
be  difficult,  if  not  impracticable.**  But  where  there 
was  ample  opportunity  to  proceed  for  the  correction 
of  a  record  as  made  before  the  board  of  general 


appraisers,  the  court  will  not  remand  the  case  for 
correction;*  and  a  motion  by  appellant  for  a  new 
trial  will  not  be  granted  where  there  is  no  assign- 
ment of  error  on  the  point;*  also,  in  the  event  of 
failure  of  proof,  a  case  on  appeal  will  not  be  re- 
manded for  new  trial,  where  appellant  has  had  his 
day  in  court,  has  not  suffered  from  any  accident  or 
surprise,  does  not  seek  to  introduce  newly  discov- 
ered evidence,  or  does  not  complain  of  the  improper 
admission  or  rejection  of  evidence,  or  where  the 
record  is  confused  so  that  it  is  impossible  to  reach 
a  decision  on  the  record.* 

[i  302]  j.  Baheaiing.  While  there  is  no  stat- 
ute governing  the  subject,  the  court  of  customs  ap- 
peals will,  under  its  rules  and  in  proper  cases, 
grant  a  rehearing,  if  applied  for  within  thirty  days 
after  decision.*  A  rehearing  will  not  be  granted 
simply  because  of  the  failure  of  counsel  sufficiently 
to  present  a  cause  on  the  argument,  especially  where 
it  is  not  shown  that  the  decision  was  in  conflict 
with  an  express  statute  or  a  controlling  decision  to 
which  attention  was  not  called  when  the  case  was 
first  {^rgned.*  A  rehearing  will  be  granted  sua 
sponte  by  the  court,  without  formal  application, 
where  it  is  brought  to  the  court's  notice  that  the 
case  was  decided  on  a  misunderstanding.* 

[i  303]  k.  Oosts.  While  prior  to  the  estab- 
lishment of  the  court  of  customs  appeals  there  was 
for  some  time,  in  view  of  the  silence  of  the  statutes, 
a  difference  of  opinion  as  to  whether  on  appeal 
from  the  board  of  general  appraisers  oosts  should 
be  taxed  against  either  party,'  the  practice  that 
came  to  be  adopted  was  to  award  costs  to  neither 
party.*  The  rules  of  the  court  of  customs  appeals 
contain  no  provision  for  the  taxation  of  costs, 
but  require  payment  of  a  filing  fee  of  six  dol- 
lars.* 


VI.  WABEHousnra  system 


[i  304]    A.    Merchandise    Entered    for    Ware- 
house— 1.    In  QeneraL    With  the  object  of  meet- 


ing the  convenience  of  the  importer,'*  it  is  pro- 
vided by  acts  of  congress  that  merchandise  subject 


88.    In   re  Wise,   73   Fed.   18S. 

[a]  QoMiUoB  of  itLW  or  fkot.— Al- 
though the  existence  of  a  similitude 
may  be  considered  a  fact,  yet  wheth- 
er there  Is  any  occasion  in  the  i>ar- 
tlcular  instance  for  resorting  to  the 
similitude  section  is  a  question  of 
law  rather  than  of  fact.  U.  S.  v. 
Hahn,  91  Fed.  7B6  [rev  on  other 
grounds  100  Fed.  8S5.  40  CCA  '622]. 
See  also  Dana  v.  U.  S.,  91  Fed.  622 
[affi  99  Fed.  43*.  39  CCA  590]  (hold- 
Infr  that  the  finding  that  an  article 
is  or  Is  not  similar  to  another,  with- 
in the  meaning  of  the  similitude 
provision.  Is  a  conclusion  of  law 
rather  than  one  purely  of  fact). 

88.  U.  S.  V.  Burley,  etc.,  Co.,  6 
Cust.   A.   401. 

87.  American  Express  Co.  v.  U. 
S.,    3  Cust.   A.   475. 

88.  Judicial  Code  t  19S  (36  St.  at 
L.    1145   c   231). 

[a]  Bomnrrar^— Under  former 
practice  a  petition  for  t-evlew  might 
be  demurred  to.  Louisville,  etc.,  Co. 
V.  Surveyor,  48  Fed.  372  [aff  49  Fed. 
561]. 

Beniand  see   Infra   t    301. 

88.  U.  S.  V.  Loeb,  7  Cust.  A.  380 
(In  which  the  court  held  Itself  to 
have  no  Jurisdiction  over  appeals 
from  a  reappralsement  board  of  gen- 
eral   appraisers). 

90.  Dunlop  V.  U.  8.,  4  Cust.  A. 
231 

[a]  Blamlssal  hr  ooaaant  is  fre- 
quent In  appeals  not  desired  to  be 
prosecuted  to  a  decision.  See  7 
Cunt.    A.    503    (instances). 

91.  U.  S.  V.  National  Aniline,  etc.. 


Co.,   3  Cust.   A   10. 

93.  Stegeman  v.  U.  8.,  1  Cust  A. 
208. 

Vew  ariaaiio*  on  aspMa  see  supra 
1    296. 

93.  Vandegrlft  v.  U.  8.,  S  Chist.  A. 
219. 

94.  King  Collar  Button  Co.  ▼.  U. 
S.,    4 1  Cust.    A.    217. 

95.  Manlscalco  v.  U.  S.,  5  Cust. 
A.    40. 

[a]  A  naw  trial  alioald  be  grantea 
(1)  where  it  was  doubtful  whether 
the  truth  of  the  transaction  ap- 
peared on  the  trial,  for  want  of 
preparation  of  the  defense.  Boker 
V.  Bronson,  3  F.  Cas.  No.  1,605,  4 
Blatchf.  472.  <2)  Where  because  of 
the  insufficiency  of  the  record  the 
court  was  unable  to  direct  Judg- 
ment for  either  party,  the  cause 
should  be  remanded  for  a  new  trial. 
Saltonstall  v.  Birtwell,  150  U.  S. 
417,  14  set  169,  37  L.  ed.  1128.  Com- 
pare Schoellkopf  v.  U.  S.,  147  Fed. 
855  (holding  that  where  the  record 
returned  was  defective  by  reason  of 
the  loss  of  the  evidence  on  which 
the  board's  findings  were  based,  'It 
must  be  conclusively  presumed  that 
the  findings  by  the  board  were  prop- 
er and  justifiable).  ' 

98.  Abraham  v.  U.  S.,  6  Cust.  A. 
311:  Plnman  v.  U.  8.,  4  Cust.  A. 
262.     • 

97.  U.  S.  V.  Iiun  Chong,  3  Cust  A. 
468. 

98.  n.   8.  V.  Balz,  6  Cust.   A.   319. 

99.  General  Electric  Co.  v.  U.  S., 
7    CuBt.    A.    484. 

[a]     Baliqnldatloii  nsy  be  oidaNd 


on  appeal  when  none  of  the  conten- 
tions of  parties  as  to  classification 
of  ^oods  are  sustained.  U.  8.  v. 
Newman,   etc.,   Co.,   6  Cust  A.  Z28. 

1.  McKesson  v.  U.  S.,  1  Cuat.  A. 
213 

al  Qallagher  v.  U.  8..  4  Cust  A. 
291. 

3.  U.  S.  v.  Eytinge,  4  Cust.  A. 
266. 

[a]  Disposition  of  appeal  Irj 
oonrt  of  onatoau  •ppoals.— Where 
record  contains  no  testimony  con- 
cerning character,  composition,  or 
use  of  article  imported  the  assess- 
ment Is  properly  sustained.  Wana- 
maker  v.  U.  S.,   8  Cust  A.  21. 

4.  Lunhara  v.  V.  S.,  1  Cust  A. 
320. 

5.  Lunham  v.  U.  8.,  1  Cust  A. 
320. 

e.    Shallus  V.  U.  8.,  3  Cuat  A.  52. 

7.  Anglo-California  Bank  v.  Sec- 
retary of  Treasury,  76  Fed.  742,  22 
CCA  627  [app  dlsm  175  U.  8.  37,  20 
set  19,  44  L.  ed.  64]  (affirming  the 
circuit  court  "with  costs");  Marine  v. 
Lyon,  62  Fed.  153,  10  CCA  816  (costs 
against  United  States  not  allowed) ;  U. 
S.  V.  Davis.  54  Fed.  147,  4  CCA  251 
(costs  allowed  against  United 
States);  In  re  C^hase,  50  Fed.  695 
(holding  that  costs  were  not  allow- 
able). See  also  In  re  Certain  Mer- 
chandise, 64  Fed.  676  (aa  to  bond 
for    costs). 

8.  See  the  later  decisions,  in  non« 
of    which    were   coats    awarded. 

9.  Court  of  Customs  Appeals 
Rules  rule  6. 

■    la     U.    8.    ▼.   Georgl,    44   Fed.    255. 


For  Inter  onaaa,  derelopments  and  ohaacen  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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to  duty,  except  perishable  or  explosive  articles, 
may  upon  importation  be  deposited  in  a  public  or 
private  bonded  warehouse  at  the  risk  and  expense 
of  the  owner,"  without  payment  of  duty,**  but 
without  the  privilege  of  transfer  from  the  original 
packages  to  other  packi^es,  even  though  transfer  is 
necessary  for  the  preservation  of  the  gfoods."  It 
is  also  provided  by  statute  that  merchandise  thus 
deposited  may  at  any  time  within  three  years'  from 
the  date  of  original  importation  be  withdrawn  for 
reexportation  without  payment  of  duty,"  in  whici) 
event  satisfactory  security  shall  be  given  the  col- 
lector that  the  merchandise  shall  be  landed  out  of 
the  jurisdiction  of  the  United  States."  Or  if  the 
imptorter  prefers  he  may  withdraw  the  merchandise 
for  consumption  upon  payment  of  the  proper  du- 
ties and  expenses  to  which  it  is  subject  by  law  at 
the  time  of  withdrawal.'*  But  when  duties  are 
hased  on  the  weight  of  merchandise  they  shall  be 
paid  upon  weight  at  the  time  of  entry.*'  Merchan- 
dise that  is  dutiable  at  the  time  of  warehouse  entry 
may  by  subsequent  legislation  become  exempt  from 
duty  or  subject  to  a  different  rate  of  duty.**  The 
effect  of  warehousing  goods  under  these  provision? 
is  to  place  them  in  possession  of  the  sovereign,  and 
no  lien  thereon  can  be  obtained  by  an  execution  cred- 
itor.**   But  the  importer  has  been  held  to  be  con- 


structively it  possession  of  the  goods  subject  to 
the  lien  for  duties.^  (}oods  in  bond,  and  subject  to 
the  custody  of  government  officers  and  to  the  lien 
of  the  government,  are  nevertheless  subject  to  sale 
and  transfer  of  the  right  to  possession-  when  the 
duties  are  paid.'*  The  use  of  a  bonded  warehouse 
is  subject  to  governmental  regulation  and  it  is  alto- 
gether removed  from  the  control  of  the  lessee  as 
to  receipts,  storage,  and  delivery  of  merchandise 
from  it." 

[i  305]  2.  Security  for  Duties— «.  In  Oen- 
0raL  At  the  time  of  making  entry  for  warehouse 
the  importer  is  required  to  give  a  bond,  with  ap- 
proved securities,  for  double  the  amount  of  the 
estimated  duties,  and  the  duties  are  secured  by  such 
bond  and  by  the  deposit  of  the  merchandise  under 
customs  custody  or  restraint.*'  The  duties  being 
the  same  as  those  applicable  to  like  merchandise 
imported  at  the  time  of  withdrawal,  the  bond  is 
satisfied  by  payment  of  the  duties  as  liquidated 
at  such  time,  and  no  recovery  can  be  had  upon  the 
bond  for  duties  ascertained  upon  subsequent  re- 
liquidation  at  a  higher  rate.'*  Where  the  penalty  of 
the  bond  is  less  than  the  duties,  the  United  States 
may  not  recover  in  a  suit  on  the  bond  the  whole 
money  due,  but  is  limited-  to  the  penalty  and  in- 
terest therecfta  from  the  time  it  became  payable." 


11..  Rev.  St.  I  2962. 
la.     Rev.   St.    I    2964. 

13.  W.  H.  Thomas,  etc.,  Co.  v. 
Barnett,  144  Fed.  338,  76  CCA  300 
Caff    ISB    Fed.    172]. 

[al  "Mercilwiflfte  «tttUaa  to  de- 
baataz*."— In  Rev.  St.  S  8030  giving 
the  importer  of  any  "merchandise 
entitled  to  debenture"  the  right  to 
transfer  the  same  Into  new  packages 
when  neceasarr  for  Its  safety  or 
preservation  with  the  permission  of 
the  collector  of  the  port  where  the 
same  may  be,  the  words  "entitled 
to  debenture"  apply  only  to  Im- 
ported goods  on  which  the  entries 
have  been  paid,  and  which  have 
been  entered  for  export,  and  hav- 
ing the  benefit  of  drawback  under 
the  preceding  sections,  are  entitled 
to  debenture  for  such  drawback. 
Such  section  does  not  authorize'  a 
change  of  packages  of  Imported 
merchandise  remaining  in  bond  and 
Intended  for  sale  and  consumption 
in  this  country,  although  the  three 
years  within  which  It  might  be  ex- 
ported have  not  elapsed.  W.  H. 
Thomas,  etc.,  Co.  v.  Barnett,  144  Fed. 
338.    75   CCA   800. 

14.  Rev.    St.    t    2971. 
IB.     Rev.    St.   j    2979. 

[a]  Toxm  or  •norta'tioii  bond 
see  The  8.  Oteri,  67  Fed.  146,  14 
CCA    844. 

16.     Rev.    St.    i    2964. 

[al  OoBStmotlve  wtthdzmvaL — An 
fVnporter  procured  permits  for  the 
delivery  of  merchandise  in  a  bonded 
warehouse  and  filed  them  with  the 
storekeeper,  but  did  not  actually 
withdraw  the  merchandise  until 
some  time  later.  It  was  held  that 
the  former  action  constituted  a  con- 
structive withdrawal,  and  that  the 
merchandise  became  subject  to  the 
duties  applicable  at  the  time  of  the 
conatrnctlve  withdrawal  rather  than 
of  the  actual  withdrawal.  Franklin 
Sugar  Refining  Co.  v.  U.  S.,  144  Fed. 
563. 

[bl  Tornuit  laws  Impoaed  aa  ad- 
dmoaal  dnty  if  the  merchandise  was 
not  withdrawn  within  one  year  after 
importation  (Rev.  St.  I  2970),  but 
this  provision  was  repealed  in  1890, 
and  the  new  law  extended  the  time 
for  withdrawal  to  three  years  from 
the  date  of  the  Importation,  and 
dispensed  altogether  with  a  duty  ad- 
ditional per  se;  and  It  was  held  th&t 
the  additional  duty  could  not  be 
levied  on  goods  which  had  been  in 


bond  more  than  a  year  before  the 
passage  of  this  latter  act,  but  not 
withdrawn  until  after  its  passage. 
Schmld  V.  U.  S.,  66  Fed.  744  tfoU 
In   re   Schmld,    54   Fed.    145]. 

[c]  The  focmar  «t«tQta  is  dls- 
muaed  in:  Merrltt  v.  Cameron,  137 
U.  S.  542,  11  act  174,  34  L.  ed.  772; 
U.  S.  V.  Unger,  28  P.  Cas.  No.  16,595; 
Anglo-California  Bank  v.  Secretary 
of  Treasury,  78  Fed.  742,  22  CCA  527 
[app  dlsm  176  U.  S.  87,  20  SCt  19,  44 
L.   ed.   64]. 

[d]  The  toto  of  oti^aal  importa- 
tioB  within  the  meaning  of  this  stat- 
ute was  held'  to  be  the  date  at  which 
the  goods  first  arrived  at  a  port  of 
the  United  States,  and  It  was  there- 
fore held  that  when  goods  arriving 
at  an  exterior  port  have  been  trans- 
ported to  a  port  in  the  interior  of 
the  country,  the  date  of  original  im- 
potation  must  be  reckoned  from  the 
time  of  their  arrival  at  the  exterior 
port.  Seeberger  v.  Schweyer,  153  U. 
S.  609,  14  SCt  881,  38  L.  ed.  839 
foverr  Farwell  v.  Spalding,  24  Fed. 
18]. 

17.  Act  Oit.  3,  1913  (38  St.  at 
L.  201  c  16  I  4  par  Q):  U.  S.  v. 
Falk.  204  U.  S.  143,  27  SCt  191,  51 
L.   ed.    411. 

leakage,  ovtage,  Mia  evrnporatioii 
see  supra   iJ   152,   157. 

Quantity  and  maasnmnast  see 
supra  99  145-159. 

la  Gump  V.  U.  S..  3  Cust.  A.  137 
(holding  that  regulations  requiring 
that  proof  entitling  to  free  entry 
shall  be  made  at  the  time  of  "entry" 
are  compiled  with,  as  to  merchan- 
dise that  Is  made  free  of  duty  while 
It  is  in  a  bonded  warehouse,  by  mak- 
ing proof  at  the  time  of  withdrawal 
from   the  warehouse). 

19.  In  re  Johnston,  13  F.  Cas.  No. 
7,424. 

ao.  Cartwright  v.  'Wilmerdlng,  24 
N.  T.  521  (holding  that  as  to  goods 
In  bond  the  custody  that  the  offi- 
cers of  the  customhouse  have  can- 
not be  deemed  a  possession  of  the 
goods,  but  the  importers  who  have 
control  of  goods  subject  to  the  lien 
are  deemed  to  be  in  possession  of 
them). 

31.  'Waldron  v.  Romalne,  22  N.  T. 
368 

92.  Pickett  V.  Bartlett.  107  N.  T. 
277.  14  NE  801,  27  NTWklyDIg  396 
[aft  13  Daly  229].  But  see  Schwerin 
V.  McKle,  28  N.  T.  Super.  404  (hold- 
ing   that    a    private    warehouseman 


was  not  exempt  from  liability  for 
negligence  in  allowing  stored  goods 
to  be  lost,  by  reason  of  the  fact  that 
it  was  a  bonded  warehouse  of  which 
the  government  officer  had  joint  cus- 
tody until  the  payment  of  the  duty). 

33.  Rev.    St.     9     2964. 

[aj     ••n^matag    of    the    tattas.'* — 

(1)  A  general  bond  of  the  Importer 
for  duties,  accompanied  by  a  deposit 
of  the  merchandise,  constitutes  a 
securing  of  the  duties.  Six  Hundred 
and  Fifty-one  Chests  of  Tea  v.  U.  S.. 
22  P.  Cas.  No.  12,916,  1  Paine  499 
[aff    12    Wheat.    486,    6    L.    ed.    702]. 

(2)  Duties  may  be  "secured  to  be 
paid"  by  a  deposit  with  the  collector 
of  the  amount  of  the  estimated  du- 
ties, in  gold.  Kimball  v.  Ooodrich, 
10   Wall.    (U.    S.)    436.    19   L.  ed.   964. 

[b]  "Warahonse  entry."— A  note 
by  the  Importer  on  the  entry  of 
goods  "vessel,  as  warehouse,"  does 
not  constitute  a  warehouse  entry. 
Ogden  V.  Barney,  18  F.  Cas.  No. 
10,454,    6    Blatchf.    189. 

[c]  Tronsyotatlon  bond«— An  in- 
strument satisfying  the  require- 
ments of  a  statute  which  provided 
for  the  execution  of  a  transporta- 
tion bond,  although  not  In  the  form 
of  a  bond,  and  being  so  conditioned 
that  it  did  not  prejudice  the  liabil- 
ity of  the  obligors,  was  held  suffi- 
cient under  an  earlier  statute  pro- 
viding for  the  execution  of  trans- 
portation bonds.  U.  S.  v.  Pingree. 
27  P.  (Sis.  No.  16.060,  1  Sprague  339. 

[di  VonuB  of  WMMlums*  bond 
see  U.  S.  V.  Duys,  lit  Fed.  875;  U. 
S.    V.    De   'VlBser,    10    Fed.    642. 

34.  U.  S.  V.  Qeorgl,  44  Fed.  256 
(where  the  general  purposes  of 
these  bonds  are  discussed);  U.  S.  v. 
Campbell,  10  Fed.  816.  See  also 
Dumont  v.  U.  S.,  98  U.  /S., 
142,  26  L.  ed.  65  (where  a  bond  con- 
ditioned for  the  payment  of  the  esti- 
mated duties,  "or"  the  amount  which 
should  subsequently  be  found  due. 
was  satisfied  by  the  payment  of  the 
former  amount,  and  the  surety  was 
not  liable  for  the  duty  after  duly 
liquidated);  tT.  S.  v.  Pingree.  27  P. 
Cas.  No.  16,050.  1  Sprague  389  (hold- 
ing that  additional  duty  should  be 
reckoned  on  the  original  duty  and 
not   on   the   invoice   value). 

[a]  Oanoellation  of  bond. — ^Brook- 
ing  V.    Byrne,    1    Newfoundl.    132. 

SB.  U.  8.  V.  Arnold,  24  P.  Cas. 
No.  14,469,  1  Gall.  348  [aff  9  Cranch 
104,    3    Li.    ed.    671]. 
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In  an  action  on  the  bond,  if  the  complaint  fails  to 
allege  thaji  there  were  any  duties  on  the  goods, 
what  they  were,  or  to  what  amount  they  remain 
unpaid,  it  is  insufficient.'* 

[i  306]  b.  LiabUity  of  PrincipaL  The  rule  is 
well  settled  that  the  importer,  as  principal,  is  liable 
either  on  the  bond  or  otherwise,"  for  any  deficiency 
in  the  amount  of  lawful  duties  payable,  irrespective 
of  any  extension  of  time  which  may  be  granted  upon 
the  bond,  or  of  the  wrongful  -release  of  the  goods 
without  payment  of  duties.'*  If  the  purpose  of  the 
bond  given  by  an  importer  on  putting  goods  in  a 
warehouse  is  purely  to  prevent  fraud  upon  the  rev- 
enue rather  than  to  secure  the  payment  of  duties 
leviable  on  the  goods,  it  is  held  that  the  liability 
upon  a  breach  thereof  should  be  the  full  amount  of 
the  penalty  stipulated  therein." 

[i  307]  c.  Liability  of  Surety.  The  situation 
of  the  surety  differs  from  that  of  his  principal,  his 
liabilities  being  of  eonrse  limited  to  t/he  bond 
itself;**  and  yrbile  the  sureties  on  warehouse  bonds 
have  the  same  liabilities  as  ordinary  sureties,  except 
as  modified  by  the  laws  and  regulations,*'  it  is  held 
that  the  provisions  of  the  statute  tending  to  deter- 
mine the  duration  of  his  risk  must  be  considered  as 
part  of  his  contract  of  suretyship,  and  not  merely 
directory   to   the  government   o£&cials;"   and   that 


therefore  any  attempt  to  prolong  this  liability  with- 
out his  consent  cannot  be  upheld.^*  The  obligors  do 
not  become  merely  sureties,  with  the  goods  as  the 
primary  security  for  the  duties,**  nor  are  they  re- 
leased because  the  officers  of  the  United  States  un- 
lawfully part  with  the  goods  without  exacting  pay- 
ment of  the  duties  chargeable  thereon.** 

[$  308]  B.  Abandoned  Merchandl— .  The  statute 
provides  that  any  bonded  goods  remaining  in  public 
store  or  bonded  warehouse  beyond  three  years  shall 
be  regarded  as  abandoned  to  the  government  and 
^old  and  the  proceeds  paid  into  the  treasury.** 
This  provision  is  designed  for  the  security  of  the 
government  and  to  insure  prompt  payment  of  du- 
ties. The  sale  is  an  incident  of  the  abandonment 
and  an  inseparable  part  of  the  proceedings.*'  How- 
ever, the  goods  are  not  forfeited;  the  importers' 
ownership  continues  without  change,  but,  after  the 
sale,  attaches  to  the  proceeds  instead  of  to  th& 
goods.**  The  rights  and  liabilities  of  the  parties' 
become  fixed  at  the  expiration  of  the  three  years, 
and  the  government  is  entitled  to  retain  from  the 
proceeds  of  the  sale  or  to  collect  upon  the  bond  the 
amount  of  duties  according  to  the  law  existing  at 
the  time  of  appraisal,  although  a  different  rate  of 
duty  has  gone  into  effect  b^ore  the  sale  is  con- 
summated.'* The  importer  may  redeem  before  sale. 


ae.    V.    8.   V.   Duys,    112   Fed.    875. 

[a]  B«Moa  for  tvHt^—It  no  du- 
ties remained  unpaid  there  would 
be  no  breach  of  the  bond.  U.  S. 
V.    Duys.    112    Fed.    STB. 

87.  AoUona  for  ooltootloB  see 
supra    J5     210-220. 

38.  Mlnturn  v.  U.  S.,  lOd  U.  S. 
427,  1  set  402,  27  L.  ed.  208  [all 
26  F,  Gas.  No.  16,7831;  Dumont  v. 
V.  B.,  >8  U.  8.  142,  26  L.  ed.  65; 
Anglo-Callfornla  Bank  v.  Secretary 
of  Treasury,  76  Fed.  742,  22  CCA 
627  lapp  dlsm  175  U.  8.  37,  20  SCt 
1».  44  £.  ed.  64]:  The  8.  Oterl,  67 
Fed.  146,  14  CCA  344;  U.  8.  v.  Qeorcl, 
44  Fed.  266;  U.  S.  v.  Campbell,  10 
Fed.  816;  U.  8.  T.  De  Vlsser,  10  Fed. 
642. 

[a]  9ef«MM<— (1)  Payment  to  a 
Confederate  collector,  or  the  fact 
that  there  was  no  United  States  col- 
lector to  whom  payment  could  be 
made  within  the  time  which,  by  the 
terms  of  the  bond,  the  duties  were 
to  be  made,  is  not  a  good  defense  to 
an  action  of  this  nature.  U.  S.  v. 
Low,  26  F.  Cas.  No.  15,634.  (2)  Pay- 
ment of  duties  to  a  Confederate  om- 
cer  did  not  constitute  satisfaction 
of  a  bond  for  duties.  U.  8.  v.  Pensa- 
cola,  etc.,  R.  Co.,  27  F.  Cas.  No. 
16,028.  ,    ,^ 

a*.  The  8.  Oterl,  67  Fed.  146,  14 
CCA  344  [diet  U.  S.  v.  Cutajar,  69 
Fed.  1000.  in  which  the  bond  was  to 
produce  an  authenticated  invoice  with 
In  a  prescribed  time,  and  was  only  in- 
cidentally, If  at  all,  for  the  purpose  of 
preventing  fraud  on  the  revenue! 
(construinar  Rev.  8t.  t  2279,  and  hold- 
ing that,  althouerh  the  treasury  reiru- 
latlons  provided  that,  in  case  of  with- 
drawal for  export,  the  Importer 
should  give  bond  in  a  penal  sum 
equal  to  double  the  amount  of  the 
estimated  duties,  yet,  If  he  gave  a 
bond  for  a  lump  sum  without  con- 
taining reference  to  the  amount  of 
estimated  duties,  the  liability  must 
be  for  the  whole  sum,  and  not  for 
double  the  amount  of  duties  as  sub- 
sequently  estimated). 

Sa  Dumont  v.  U.  8.,  98  U.  8.  142. 
25  L..  ed.  65  (also  holding  that  as 
the  l>ond  was  conditioned  in  the 
alternative,  the  performance  by  the 
surety  of  one  of  the  conditions 
would  therefore  operate  to  discharge 
him);  U.  S.  v.  Campbell,  10  Fed.  816 
(holding   that   the   duties   discovered 


by  the  conector  seven  years  after 
the  bond  was  given  could  not  affect 
the  liability  of  the  surety  on  a  bond 
for  duties  to  which  goods  "shall 
then  be  subject"). 

81.  U.  8.  v.  De  Ylsser,  10  Fed. 
642,  647  (where  it  was  also  said: 
"The  Inquiry  in  any  such  case  must 
be,  what  are  the  general  rules  of 
law  applicable  to  the  particular  con- 
tract, and  to  what  extent.  If  a,t  all, 
have  ~  these  rules  been  modified  by 
the  special  laws  and  regulations 
concerning  the  collection  of  the  rev- 
enue 7"). 

aa.  tr.  S.  v.  Oeorgi,  44  Fed.  266, 
268  (where  it  was  said:  "There  is 
nothing  in  the  warehome  act  that 
I  can  discover  showing  any  purpose 
to  hold  a  surety  liable  for  the  mere 
possibility  of  a  reliquldation,  after 
the  goods  have  been  delivered,  and 
the  liquidated  duties  paid");  U.  8. 
v.   De  Vlsser,   10   Fed.   642. 

33.  U.  8.  V.  Campbell,  10  Fed.  816 
(where  the  court  refused  to  uphold 
a  claim  against  the  surety  based 
upon  a  reliquldation  made  several 
years  after  the  time  for  which  the 
bond  was  given  had  expired).  To 
similar  effect  see  V.  8.  v.  Qeorgl, 
44    Fed.     25S. 

[a]  DIaoliaig*  of  mrsty^— Where 
a  sale  of  goods  which  had  remained 
In  bond  for  three  years  had  been 
directed  according  to  the  regulations 
of  the  treasury  department,  and  the 
secretary  of  the  treasury  at  the  re- 
quest of  the  purchaser  of  the  goods, 
but  without  consulting  the  surety. 
Intervened  and  directed  a  postpone- 
ment of  the  sale.  It  was  held  that 
such  a  favor  could  not  be  granted 
at  the  expense  of  the  surety  by  thus 
prolonging  his  risk,  without  his  con- 
sent, and  that  as  such  an  order  nec- 
essarily prolonged  his  risk  and  sus- 
fiended  his  right  to  proceed  for  his 
ndemnlty.  It  should  be  held  to  op- 
erate as  his  discharge.  U.  8.  v.  De 
Vlsser,   10   Fed.   642. 

84.  Mlnturn  v.  U.  S.,  106  U.  S. 
487,  1  set  402,  27  L.  ed.  208. 

[a]  Beaaoa  for  ml*,^— "The  par- 
ties have  contracted  to  be  and  re- 
main principal  debtors  to  the  United 
States  until  the  true  amount  of  du- 
ties Is  paid,  whatever  fraud  or  neg- 
ligence there  may  be  In  parting  with 
the  possession  of  the  goods  without 
the   payment  of  the   true  amount  of 


duties."  Iflntum  v.  V.  8.,  106  U.  8. 
487,  44S,  27  L.  «d.  208,  1  SCt  402 
[aff  26   F.   Cas.   No.   16,7881. 

88.  Mlnturn  v.  U.  8.,  106  U.  S. 
437,  443,  1  SCt  402,  27  L..  ed.  208 
(holding  that  "there  was  no  power 
In  any  officer  of  the  government  to 
alter  the  terms  or  effect  of  this  con- 
tract"). 

86.     Rev.   St.   :   2971. 

[a]  WanaMT  pcwrlaiaas^— (1)  For- 
merly it  was  provided  that  an  extra 
duty  of  ten  per  cent  should  be  paid 
on  goods  remaining  In  a  bonded 
warehouse  longer  than  one  year. 
This  additional   duty   should   be   im- 

gQsed  upon  goods  never  withdrawn, 
ut  sold  to  satisfy  duties.  U.  8.  v. 
Unger.  28  F.  C^s.  No.  16,595.  (2) 
The  act  of  1846  which  may  be  said 
to  be  the  foundation  of  the  ware- 
house system  allowed  but  one  year 
for  the  payment  of  duties,  or  for 
reexportation  without  payment.  Like- 
the  present  statute,  nowever,  it  pro- 
vided for  the  payment  to  the  owner, 
importer,  or  consignee,  of  the  resi- 
due after  all  the  charges  and  ex- 
penses of  the  government  had  been 
paid;  but  during  the  period  of  our- 
late  Clvlf  War  it  would  seem  that  a 
provision  was  In  force  providing  for 
the  forfeiture  of  the  surplus  to  the 
government.  U.  8.  v.  De  Vlsser,  10- 
Fed.  642  (where  these  enactments  are 
reviewed). 

37.  U„  8.  v.  De  Vlsser,  10  Fed. 
642 

38.  Abbot  V.  U.  8..  20  Ct.  CI.  280 
[discussed  in  Anglo-California  Bank 
V.  Secretary,  76  Fed.  742,  22  CCA 
527J. 

[a]  "AbaaOoiunsiit"  as  used  In 
Rev.  St  S  2971  Is  not  to  be  con- 
strued as  an  absolute  abandonment 
of  the  goods  so  as  to  vest  the  title 
thereof  In  the  government;  but  the 
word  Is  used  In  the  sense  of  vesting 
absolute  authority  and  power  In  the 
government  when  the  goods  have  re- 
mained in  the  warehouse  for  a  pe-  - 
rlod  of  more  than  three  years,  to 
sell  and  dispose  of  the  same  for  the 
purpose  of  collecting  the  duties, 
charges,  and  expenses  thereon.  An- 
glo-Callfomla  Bank  v.  Secretary  of 
Treasury,  76  Fed.  742,  22  CCA  527 
[app  dlsm  178  U.  8.  37,  20  SCt  19, 
44   L.  ed.  641. 

39.  Buxbaum  v.  U.  S.,  80  Fed.  886, 
26  CCA  216. 


P0r  later  oaseSf  developmeats  and  ohaagea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  308-312] 


CUSTOMS  DUTIES 


[17  C.  J.]     663 


«ven  though  tbe  goeda  have  been  warehoused  more 
than  three  yean,  by  making  a  withdrawal  for  con- 
sumption, with  payment  of  the  duties  and  all 
charges  and  expenses,  the  duties  being  payable  at 
the  rates  applicable  at  the  time  of  abandon- 
ment.** 

[\  309]  G.  Unclaimed  Merchandise.  Imported 
merchandise  which  is  unclaimed  is  taken  into  poa- 
aession  by  the  collector  of  customs  and  stored  in  a 
«nstoms  warehouse*'  at  the  expense  of  the  im- 
porter;** and  if  no  entry  is  made  by  the  owner  or 
consignee  within  one  year  from  the  date  of  impor- 
tation, such  merchandise  is  required  to  be  sold  at 
pnblie  auction.*'  But  if  in  the  opinion  of  the  col- 
lector unclaimed  or  abandoned  merchandise  may 
from  depreciation  prove  insufiBeient  on  sale  to  pay 
the  duties  and  chaises  thereon,  if  suffered  to  re- 


main in  warehouse  for  the  period  allowed  by  law, 
the  sale  may  take  place  upon  public  notice  of  not 
less  than  six  nor  more  than  ten  days;**  and  all  mer- 
chandise of  a  perishable  nature  and  explosive  sub- 
stances, except  firecrackers,  deposited  in  warehouse 
are  required  to  be  sold  forthwith.*'  Storage  at 
ordinary  rates  and  all  other  expenses  must  be  paid 
by  the  owner  or  consignee  of  the  merchandise  if 
due  entry  thereof  is  made;  but  if  -ihe  goods  are 
sold  then  such  expenses  are  met  from  the  proceeds 
of  the  sale.*'  The  overplus  of  the  proceeds  of  such 
sale,  after  payment,  of  charges  and  duties,  is  pay- 
able to  the  owner  of  the  merchandise.*^  A  collector 
is  liable  for  a  sale  of  unclaimed  merchandise,  if  he 
acted  ultra  vires,  maliciously,  corruptly,  or  oppres- 
sively;** if  he  acted  in  good  faith  and  was  not  per-r 
sonally  negligent,  he  is  not  liable.*' 


Vn.    DBAWBAOE  PB0VI8I0N8 


[t  310]  A.  PnrpoM  and  Katnre.  For  the  pur- 
pose of  enabling  a  manufacturer  to  'compete  in  for- 
eign markets,  thereby  building  up  an  export  trade, 
and  encouraging  manufacturing  in  this  country,  pro- 
visions are  made  for  a  rebate  of  duties  paid  upon 
imported  materials  which  after  manufacture  are  re- 
exported." Also,  for  the  purpose  of  relieving  im- 
porters from  the  payment  of  duty  on  imported  mer- 
chandise which  they  may  reexport  without  change 
from  its  condition  when  brought  into  the  country,  a 
like  rebate  is  made,"  provided  the  merchandise  has 
not  been  withdrawn  from  customs  custody.'*  In 
any  ease  the  rebate  is  limited  to  ninety-nine  per 
cent  of  the  duties  assessed  upon  importation.'*  He- 
bates  of  these  kinds  are  known  as  drawbacks.'* 

[S  311]  B.  Oonatmctlon.  In  the  construction 
of  the  drawback  provisions  the  objects  mentioned 

810; 


401    Cust.     R«K.     <1»1S)     art 
Treas.  Dec.   2C.386. 

4a]  BiawuytloB  iMfor* 
hen  the  goods  have  remained  In 
bond  more  than  three  years  the  gov- 
ernment acquires  a  rlKht  to  sell  them 
for  the  purpose  named,  but  cannot 
mcket  the  proceeds.  Hence  the  prac- 
tice has  arisen  In  the  Treasury  De- 
partment to  allow  the  owner,  at  any 
time  before  the  goods  are  advertised 
for  sale,  to  remove  the  same  upon 
the  payment  of  the  duties  and 
charges."  Abbot  v.  U.  S..  20  Ct.  CI. 
2Se,  282. 

41.  Cust.  Reg.  (1916)  art  802; 
Hev.  St.   It   2880,    2965,  2966,   2969. 

10.  Rev.  St.  IS  2966,  2969:  Ken- 
nedy V.  Magone,  158  U.  S.  212,  16 
act  814,  39  L.  ed.  954  Taff  41  Fed. 
168]  (construing  Rev.  St.  ||  2869, 
3965,  and  holding  that,  where  un- 
claimed goods  with  no  invoice  are 
>ent  to  a  general  warehouse,  and 
subsequently,  upon  application  ot  the 
assignees  of  the  bill  of  lading  for 
entry  of  the  same,  are  sent  to  the 
public  store  for  examination  and  ap- 
praisement, the  charges  for  cartage 
to  the  store  and  for  the  storage  and 
labor  may  be  exacted  from  the  im- 
porter, although  the  goods  are  of 
less  Talne  than  one  hundred  dol- 
lars). To  same  effect  Hempstead  v. 
Cadwalader,  42  Fed.  629. 

[ai  Vader  moUmt  act  see  U.  8. 
r  HacDonald,  B  Wall.  (U.  S.)  647, 
18  L.  ed.  612  raff  26  F.  C^s.  No. 
15,688,  2  Cniff.  270];  Athina  v.  Peas- 
lee,  2  F.  Cas.  No.  608.  1  Cliff.  446; 
Clark  V.  Peaslee,  5  F.  Cas.  No.  2,831, 
1  aiff  S45;  Corkle  v.  Maxwell,  6  F. 
<^.  No.  3,281,  3  Blatchf.  413;  Har- 
rtman  v.  Maxwell,  11  F.  Cas.  No. 
«.105,  3  Blatchf.  421;  Ogden  v.  Bar- 
ney, 18  F.  Cas.  No.  10,464,  6  Blatchf. 
ISii. 

43.  Rev.  St.  I  2973;  Cust.  Reg. 
0916)   art   803. 

[a]    Skia  Motion  waa  so*  npealea 


by  the  act  of  1890  or  by  that  of 
1894.  Anglo-Callfornla  Bank  v.  Sec- 
retary of  Treasury,  76  Fed.  742,  22 
CCA  527  [app  dlsm  175  U.  S.  37,  20 
set  19,  44  L.  ed.  64].  See  also  U.  S. 
V.  Cnger,  28  F.  Cas.  No.  16,596  (con- 
struing a  statute  since  repealed). 

44.  Rev.  8t.  I  2976;  Cust.  Reg. 
(1915)    art    808. 

45.  Rev.  St.  I  2976;  Cust.  Reg. 
(1915)   art   808. 

46.  Cust.  Reg.   (1915)  art  802. 
4T.    Rev.    St.    !    2974;    Cust.    Reg. 

(1915)  art  818  (prescribing  that  If 
the  proceeds  have  been  covered  into 
the  treasury,  application  therefor 
must  be  made  direct  by  the  claimant 
to   the   auditor  for   the  treasury). 

48.  Oould  V.  Hammond,  10  F.  Cas. 
No.    5,638,    McAll.    236. 

4a.  Rubens  v.  Robertson,  88  Fed. 
86. 

80.     Rev.  St.,  I   3016. 

[a]  '•The  pozpos*  of  the  4n.w- 
baok  inoTlaloa  (1)  is  to  make  duty 
free.  Imports  which  are  manufac- 
tured here  and  then  returned  whence 
they  came  or  to  some  foreign  coun- 
try. Campbell  v.  U.  S.,  107  TJ.  S. 
407,  413,  2  set  769,  27  L.  ed.  692." 
U.  S.  v.  Dean  Llnaeed-Oll  Co.,  87 
Fed.  453,  466.  31  CCA  61.  (2)  "The  ob- 
ject of  the  drawback  was  partly,  at 
least,  to  encourage  domestic  manu- 
factures." Tide-Water  Oil  Co.  v.  U. 
S.,  171  U.  S.  210,  219,  18  SCt  837,  43 
L.  ed.  139.  (3)  "All  drawbacks  have 
their  foundation  mainly  on  one  prin- 
ciple, that  of  favoring  the  carrying 
trade."  U.  S.  v.  Whldden,  28  F.  Cas. 
No.   16,670,  3  Ware  269,  271. 

61.  Rev.  St.  J  2977.  See  W.  H. 
Thomas,  etc.,  Co.  v.  Barnett,  144 
Fed.  338.  75  CCA  300  [afl  136  Fed. 
172]  ("merchandise  entitled  to  de- 
benture"). 

6S.  Rev.  St.  I  2978,  as  amended 
by  the  act  Febr.  27,  1877  (19  St.  at 
L.    247);    Rev.    St.    }    3026. 

SS.     Rev.    St.    I    2977;    Act    Oct.    3. 


should  be  kept  in  mind,'*  but  should  not  induce 
the  court  to  make  an  illogical  interpretation  of  the 
statute."  Such  statutes  are  prospective  rather  than 
retroactive  in  their  effect,"  idthough  a  right  not  ex- 
ercised may  be  terminated  by  a  statute  enacted  after 
the  privilege  accrued.'*  Congress  must  be  presumed 
to  use  the  words  of  the  statute  in  their  known  and 
habitual  commercial  sense,  in  our  own  trade,  foreign 
and  domestic.'* 

[$  312]  0.  Application.  The  statutes*"  which 
provide  that  a  drawback  shall  be  allowed  upon,  im- 
ported merchandise  or  materials  when  used  in  the 
"manufacture  or  production"  of  articles  manufac- 
tured or  produced  in  the  United  Sttttes  and  subse- 
quently exported  mean  that  the  "imported  merchan- 
dise or  materials"  must  enter  into  and  form  one  of 
the  ingredients  of  the  manufactured  article.'^     A 

191S  (38  St.  at  L.  200  c  16  {  4  par 
O). 

[a]  Vor  srooedus*  see  Cust.  Reg. 
(1915)    II   836-854. 

64.  Franklin  Sugar  Refining  Co. 
V.  U.  S.,  202  V.  S.,  580,  583.  26  SCt 
720,  722,  60  L.  ed.  1163  (holding  that 
Rev.  St.  I  2977  is  part  of  the  plan 
for  the  payment  of  drawbacks). 

[a]  "Brawlmok"  dsflaed. — "An  al- 
lowance made  by  the  government 
to  merchants  on  the  re-exportation 
of  certain  Imported  goods  liable  to 
duties,  which  in  some  cases  consists 
of  the  whole.  In  others  of  a  part,  of 
the  duties  which  had  l>een  paid  upon 
the  imi>ortation."     Bouvler  L.  D. 

[b]  A  drswbaek  la  a  d«Tioe  re- 
sorted to  for  enabling  a  commodity 
affected  by  taxes  to  be  exported  and 


sold  in  the  foreign  markets  on  the 
same  terms  as  if  it  had  not  been 
taxed  at  all.  U.  S.  v.  Passavant,  16* 
U.  S.  16,  18  SC»  219,  42  L.  ed.  646; 
Downs  V'.  U.  S.,  113.  Fed.  144,  61 
CCA  100  [aff  187  U.  S.  496,  23  SCt 
222,    47   L,.    ed.   275]. 

55.  Tide-Water  Oil  Co.  v.  U.  S.. 
171  U.  S.  210,  18  SCt  837,  43  L.  ed. 
139  [aff  31  Ct.  CI.  90];  U.  S.  v.  Whld- 


den, 
269. 

se. 


28    F.    C:as.    No.    16,870,    3   Ware 


Joseph  Schlits  Brewing  (^.  v. 
U.  S.,  181  U.  S.  684.  21  SCt  740.  46 
L.  ed.  1013. 

Kennedy   v.   U.   S.,   28   Ct.   CI. 


Cunard  SS.  Co.  v.  U.  S.,  26  Ct 


57. 

863. 
68. 

CI    428 

59.  U.  S.  V.  Eighty-Five  Hogs- 
heads of  Sugar,  7  Pet.  (U.  S.)  404,  8 
L.  ed.  728  [aff  26  F.  Cas.  No.  15,037, 
2  Falne  54]  (upon  the  point  that 
bastard  sugar  is,  In  a  commercial 
sense,    reflned   sugar). 

Oonatmotioa  of  onstoms  laws  see 
supra  II   16-24. 

60.  Act  Oct  3,  1913  (38  St.  at  L. 
200  c  16  I  4  par  O). 

61.  Joseph  Schlits  Brewing  Co.  v. 


664     [liG.J.] 


CUSTOMS  DUTIES 


[§§  312-316 


raw  material  like  coal,  in  the  production  of  which 
no  materials  are  used  which  raiter  into  and  form  a 
part  of  the  exported  product,  would  not  be  within 
the  statute.**  The  word  "manufacture"  in  the 
statute  implies  that  the  imported  material  must  be 
transformed  and  a  different  article  having  a  dis- 
tinctive use  produced.*^  Manufacture  in  the  United 
States  must  be  in  good  faith,**  so  also  must  expor- 
tation." Foreign  destination,  rather  than  mere 
transportation  out  of  the  country,  as  for  use  during 
the  voyage,  upoji  a  foreign-going  vessel  is  in- 
tended." It  is  also  essential  when  the  imported  ar- 
ticle is  made  in  part  from  domestic  material  that 
the  imported  materials,  or  the  parts  of  the  articles 
made  from  such  materials,  shall  so  appear  in  the 
completed  articles  that  the  quantity  or  measure 
thereof  may  be  ascertained.'^ 

[i  313]  D.  Debentures.  A  certificate  known  as 
a  debenture  is  given  by  the  collector  of  customs  for 
the  sum  due  by  the  United  States  to  an  importer 
for  drawback  of  duties  on  exported  merchandise." 
Where  payment  of  a  debenture  is  refused  by  a  col- 
lector, the  possessor  or  assignee  thereof  may  bring 


suit  against  the  person  to  whom  it  was  originally 
granted  or  against  an  indorser  thereof." 

[$  314]  £.  Bond;  Forfeiture  for  Selandins. 
For  the  purpose  of  preventing  a  furtive  relanding 
of  the  goods  after  they  have  been  exported  and  a 
drawback  claimed,  a  bond  is  required  that  the  same 
shall  not  be  relanded  in  any  port  within  the  limits 
of  the  United  States;'"  and  the  surety  on  such  a 
bond  is  estopped  from  denying  that  the  quantity 
of  the  g^ods  specified  therein  had  not  in  fact  been 
loaded  on  the  vessel.'^  The  penalty  of  forfeiture 
is  provided  for  relanding  within  the  United  States 
merchandise  that  has.  been  entered  for  drawback,'* 
also  for  false  entry  for  benefit  of  drawback,'^  un- 
less the  error  occurred  by  mistake." 

[i  315]  F.  Determiaatioii  and  Apportionment. 
Where  the  statute  is  silent  as  to  the  amount  of 
drawback  or  the  method  of  proportioning  the 
same,  the  court  will  adopt  the  construction  of  the 
statute  or  the  method  of  division  which  seems  to  it 
the  most  reasonable  ..and  just.'* 

[i  316]  O.  OoUection— 1.  JoriBdictionof.Oonrta. 
Suits  against  the  United   States  for  the  enforce- 


U.    S.,    181    U.    S.   684,    21    SCt   740,    45 
L..  ed.   1013. 

[a]  OovarlBgv  and  oontainara. — 
(1)  Bottles  containing^  beer  and  the 
corks  therein,  although  the  bottles 
and  corks  were  imported,  cannot  be 
made  the  subject  of  drawback.  The 
mere  fact  that  tjie  beer  after  bottllngr 
Is  steamed  for  the  purpose  of  killing: 
the  ,  yeast  g[erms  therein  does  not 
convert  the  bottles  from  an  encase- 
ment to  an  ingredient  of  the  beer  it- 
self. Joseph  Schlitz  Brewing  Co.  v. 
U.  S..  181  U.  S.  584.  21  SCt  740.  45 
L..  ed.  1013;  Beadleaton  v.  U.  S.,  104 
Fed.  2S6  (also  covering  tinfoil); 
Wheeler  v.  U.  S.,  76  Fed.  654.  (2)  Im- 
ported corks  used  in  bottling  beer  for 
export  are  not  articles  manufactured 
from  imported  materials,  although 
such  corks  were  subjected  to  a  spe- 
cial trefitment  after  importation  to 
make  them  fit  for  the  purpose  in- 
tended. Anheuser-Busch  Brewing 
Assoc.  ▼.  U.  S.,  207  U.  S.  566,  28.  SCt 
204.  62  L.  ed.  336  [all  41  Ct.  CI. 
S8»i. 

ea.  U.  S.  V.  Allen,  1^3  U.  S.  409, 
16  SCt  1071,  41  L.  ed.  242  [rev  68 
Fed.   864.  7  CCA  647]. 

03.  Anheuser-Busch  Brewing  As- 
soc. V.  U.  S.,  207  U.  S.  666,  28  SCt 
204,  62  L.  ed.  336. 

[a]  "Xaiinfaetnred"  artlole. — Lin- 
seed oil  cake  manufactured  from  im- 
ported linseed  is  not  waste  but  a 
manufactured  article,  and  was  there- 
fore entitled  to  the  drawback  pro- 
vided by  the  act  of  Aug.  27,  1894 
(28  St.  at  L.  661  c  849  |  22).  Camp- 
bell V.  U.  S.,  107  U.  S.  407,  2  SCt  759. 
27  L.  ed.  692;  U.  S.  v.  Dean  Llnseed- 
Oil  Co.,  87  Fed.  468.  31  CCA  61  [rev 
Dean  Linseed-Oil  Co.  v.  U.  S.,  78 
Fed.  467,  and  certiorari  den  172  U.  S. 
647.  19  SCt  884,  43  L.  ed.  11811. 

[b]  Vails  UMd  In  boxes,  although 
made  from  imported  iron  rods,  while 
they  may  be  considered  as  having 
been  wholly  manufactured  in  the 
United  States,  have  lost  their  Iden- 
tity In  the  box,  so  that  no  separate 
drawback  can  be  allowed  on  them. 
Tide-Water  Oil  Co.  v.  U.  S..  171  U. 
S.   210,   18  SCt   837,   43  L.  ed.  189. 

[c]  Borax  for  preservative  ptir- 
POMS  used  on  the  cut  surfaces  of 
ham  and  bacon  Intended  for  export, 
and  afterward  washed  out,  is  no 
part  of  the  manufacture  or  product; 
nor,  if  conceded  to  be  such,  does  It 
"so  appear  in  the  completed  articles 
that  the  quantity  or  measure  there- 
of may  be  ascertained."  Nor  can 
the  drawback  be  allowed  in  such 
case  on  the  theory  that  the  borax 
exported  is  itself  a  manufacture  be- 
cause It  was  imported  In  lumps  and 


ground  or  powdered  before  being  ap- 
plied to  the  meat,  since  it  is  not  ex- 
ported in  the  form  of  powdered  bo- 
rax, but  is  absorbed  into  the  sur- 
face of  the  meat.  Anglo-American 
Provision  Co.  v.  U.  S.,  116  Fed.  248, 
53  CCA  28  [certiorari  den  190  U.  S. 
558  mem,  23  SCt  864  mem,  47  L.  ed. 
1184   mem]. 

[d]  "witoUr  maBvfaotnrad."— 
Where,  in  the  building  of  boxes 
from  boards  imported  from  Canada, 
the  cost  of  the  labor  expended  in  the 
United  States  represented  only  one 
tenth  in  value  of  the  boxes,  the  boxes 
were  not  "wholly  manufactured"  In 
the  United  States.  Tide-Water  Oil 
Co.  V.  U.  S.,  171  U.  S.  210,  18  SCt 
837,  43  L.  ed.  137  [aff  31  Ct.  CI.  90] 
(under   former   statute). 

04.  Tide-Water  Oil  Co.  v.  V.  8., 
171  U.  S.  210,  18  SCt  837,  43  L.  ed. 
139 

es.  Swan,  etc.,  Co.  v.  U.  S.,  37  Ct. 
CI.  101  [afr  190  U.  8.  143,  23  SCX 
702,   47  L,.   ed.   984]. 

ee.  Kennedy  v.  U.  S.,  96  Fed.  127, 
37  CCA  26  [aft  79  Fed.  893]  (holding 
that,  when  bags  made  of  Imported 
material  are  leased  to  steamers  for 
foreign  voyages,  with  the  under- 
standing that  they  are  to  be  brought 
back  to  the  United  States,  no  right 
of  drawback  arises). 

[a]  '•Bxport"  aad  '■•xportatton" 
are  discussed  at  length  in  Swan  v. 
U.  S.,  37  Ct.  Cl.  101  [aft  190  U.  & 
143,    23   SCt   702,    47    L.   ed.    984]. 

67.  Anglo-American  Provision  Co. 
V.  U.  S.,  116  Fed.  248,  63  CCA  28 
[certiorari  den  190  U.  S..  658  mem, 
23  SCt  864  mem,  47  L.  ed.  1184  mem]. 

[a]  The  ooBq>l«t«d  artlote  ttsaU 
■ball  famlah  the  atandard  for  meas- 
uring the  amount  of  the  Imported 
material  used  In  the  manufacture 
thereof,  and  the 'fttatuto  does  not  con- 
template that  the  government  shall 
have  a  bookkeeper  and  Inspector  in 
every  exporter's  manufacturing  estab 
llshnient.  Anglo-American  Provision 
Co.  v.  U.  B.,  116  Fed.  248,  63  CCA  28. 

es.  Thomas  v.  Barnett,  144  Fed. 
338,   75   CCA   300. 

[a]  "BntlUed  to  aebsatar*.'^— (1) 
A  statutory  phrase  referring  to  the 
payment  of  drawbacks  to  all  persons 
who  may  return  to  a  foreign  coun- 
try tnerchandise  which  has  been  Im- 
?orted  into  this  country.  W.  H. 
homas  &  Son  Co.  v.  Barnett,  136 
Fed.  172,  174  [aft  144  Fed.  338,  76 
CCA  300].  (2)  It  refers  exclusively 
to  merchandise,  the  Importer  of 
which  Is  entitled  In  respect  thereto 
to  a  certificate  that  he  has  paid  the 
duties  thereon  and  has  entered  it  at 
the  customhouse  in  due  form  for  ex- 


portation to  some  foreign  country. 
W.  H.  Thomas  &  Son  Co.  v.  Barnett. 
siipra.  (3)  No  merchandise,  except 
under  those  circumstances,  is  "en- 
titled to  debenture."  W.  H.  Thomas 
&.  Son  Co.  V.  Barnett,  supra. 
68.     Rev.    St.    :    3039. 

tEi]  Parsons  mtltlad  to  so*.. — 
ere  agents  exported  in  their  own 
name  merchandise  entitled  to  draw,- 
back,  their  principal  could  maintain 
an  action  to  recover  the  amount  of 
drawback  received  by  them.  LAke  v. 
Devoe  Mfg.  Co.,   7  Daly   (N.  Y.)    161. 

70.  Rev.  St.  ii  3043,  3044:  Act 
Oct.  3,  1913  (38  St.  at  L.  200  c  1«  { 
4  par  O). 

[a]  The  whole  objeet  of  the  boaA 
is  to  prevent  goods  thus  reexported 
from  being  brought  back  and  going 
into  the  consumption  of  the  coun- 
try. U.  S.  V.  Whidden,  28  F.  Cas. 
No.  16,670,   3  Ware  269. 

[b]  BeUndlBg,  Where  sugars  aft- 
er being  loaded  on  a  vessel  are 
fraudulently  relanded  on  the  dock, 
and  the  marks  obliterated  and  others 
substituted  In  their  stead,  and  then 
replaced  on  the  vessel  so  as  to  show 
on  the  return  a  larger  quantity  of 
sugar  .  than  was  actually  put  on 
board,  such  transaction  is  a  "reland- 
ingr"  within  the  meaning  of  the  bond, 
and  would  constitute  a  breach  of  the 
same.  U.  S.  v.  Heckscher,  28  F.  Cas. 
No.   16,338. 

[c]  Ooods  which  have  passeA 
thtoofh  a  foreicn  enstomhonss  and 
become  minglea  with  the  common 
merchandise  of  the  country  are  no 
longer  the  same  goods  within  the 
meaning  of  the  bond,  and  may  be 
again  reimported.  V.  8.  v.  Whid- 
den, 28  F.  Cas.  No.  16.670,  S  Ware 
269 

71.  XT.  S.  v.  Heckscher,  26  F.  Cas. 
No.    16,338. 

7a.     Rev.    St.    i    3049. 

[a]  Merchandise  remored  troxa. 
the  shto  to  a  llffhter  alongside,  after 
entry  for  exportation.  Is  forfeitable, 
even  though  such  relanding.  -was 
done  to  correct  an  error  in  entering 
the  wrong  quality  of  goods  for  ex- 
port. In  re  Two  Thousand  Tin  Cans, 
24   F.    Cas.   No.    14,303,   7   Ben.    34. 

73.  Rev.    St.    I    3060. 

74.  Rev.    St.    I    3061. 

[a]  Ignorance  of  the  law,  how- 
ever, does  not  excuse  In  such  case. 
Barlow  v.  U.  S.,  7  Pet  (U.  S.)  404, 
8  ti.  ed.  728.     See  infra  I  342  et  seq. 

76.  U.  S.  V.  Dean  Linseed-Oil  Co.,  87 
Fed.  463,  31  CCA  51  [rev  78  Fed.  467] 
(where  imported  materials  had  been 
manufactured  into  two  separate 
products,  and  the  court  followed  the 
practice  of  the  treasury  department 
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ment  of  elaims  for  drawback  of  duty  on  mer- 
chandise manufactured  in  the  United  States  are 
brought  not  only  in  district  courts  of  the  United 
States  but  in  the  court  of  elaims  as  well.'*  It  has 
also  been  held  that  a, state  court  has  jurisdiction 
over  an  aetion  against  a  collector  of  custoipas  to  re- 
cover a  drawback.''  While  the  jurisdiction  of  the 
court  of  claims  in  all  matters  relating  to  the  recov- 
ery of  duties  was  at  one  time  denied,'^  the  later  cases 
hold  that  the  statutes  providing  drawbacks  raise 
an  implied  contract  that  the  government  will  refund 
to  the  importer  this  amount  when  he  has  brought 
himself  within  the  terms  of  the  statute,  and  that 
therefore  that  court  has  jurisdiction  as  well  as  the 
courts  particularly  provided  by  the  revenue  laws.'* 


[$  317]  2.  Oompliance  wltb  Statutory  Condi- 
tions. An  allowance  of  drawback  being  an  exemp- 
tion from  the  operation  of  the  general  statutes  ap- 
plicable to  the  imposition  of  customs,  a  party  claim- 
ing such  benefit  or  gratuity  must  bring  himself 
clearly  within  the  intent  ^^  and  operation  of  such 
provisions,*^  and  show  that  he  has  performed  all 
the  preliminary  steps  and  acts  prescribed  by  law,** 
within  the  time  so  prescribed.*'  Suits  for  draw- 
backs must  be  brought  within  six  years,**  'and  this 
limitation  begins  to  run  from  the  date  of  exporta- 
tion and  not  from  the  date  of  the  treasury  decision 
upon  the  claim.**  The  statute  prohibiting  assign- 
ment of  elaims  against  the  United  States  does  not 
apply  to  a  claim  for  drawbacks.** 


Vm    EVASION  OS  VIOLATION  OF  CTUSTOMS  LAWS 


[$  318]  A.  Pnrpofle  and  Natnre  of  Liability 
Created.  As  a  protection  to  the  revenue  system  as 
well  as  to  honest  importers,*'  provisions  having  in 
view  the  prevention  of  an  ill^al  or  Ulicit  traflSc  **  or 
intended  to  prevent  fraud,  suppress  public  wrong, 
and  promote  the  public  good,**  have  been  enacts, 
in  some  instances  prescribing  eriiaiiukl  juroBeedtion. 
for  certain  acts,  both  of  omission  and  commission,*** 
and  in  others  requiring  forfeiture  of  the  goods 
imported,  or  of  their  value,  or  the  payment  of  fines 
or  other  pecuniary  penalty  imposed  by  administra- 
tive officers  without  recourse  to  judicial  procedure; 


and  in  some  cases  certain  disabilities  are  provided.'^ 
[S  319]  B.  Oonstractioa  of  SUtutes.  While 
some  of  these  statutes  are  clearly  penal  in  charac- 
ter,*' and  other  sections  that  impose  forfeitures 
and  other  penalties  are  sometimes  spoken  of  and 
construed  by  the  courts  as  being  of  a  highly  penal 
nature,**  in  other  cases  they  are  spoken  of  as  being 
more  of  a  remedial  character;**  but  in  any  case  they 
should  be  so  construed  as  most  effectually  to  accom- 
plish the  intention  of  the  legislature  in  passing 
them,**  subject  of  course  to  the  rule  that  the  case 
must  come  within  the  letter  as  well  as  the  spirit 


in  such  cases,  by  dlstributiiiK  the 
duty  paid  between  the  manufactured 
articles  In  proportion  to  their  value, 
whether  the  original  duties  were 
si>eciflc    or    ad    valorem). 

[a]  OIUMice  of  Btatate<— The  lat- 
est leKlslation  on  the  subject  (Act 
Oct.  3,  1913  rSS  St.  at  U  200  c  18 
i  4  par  O])  provides  that  the  draw- 
back shall  be  for  ^"the  full  amount 
of  such  duties  paid  upon  the  quan- 
tity of  materials  used  in  the  manu- 
facture or  production  of  the  export- 
ed product,"  instead  of  "a  drawback 
equal  in  amount  to  the  duties  paid 
on  the  materials  used,"  as  in  the  for- 
mer statute  (Act  A\ig.  27,  1894  [28 
St.  at  L.   551  c   349   J   22]). 

[b]  Tor  pzooedoi*  as  prescribed 
by  the  secretary  of  the  treasury  see 
Cust.    Res.    (191S)    IS    855-889. 

78.  Atlantic  Transport  Co.  v.  TJ. 
S.,  5  Cust.  A.  3T«  (holding  that  ques- 
tions as  to  the  legality  of  charges 
for  services  in  connection  with  the 
exportation  of  drawback  goods  are 
not  -within  the  jurisdiction  of  the 
board  of  general  appraisers). 

77.  Qove  V.  Breedlove,  B  Rob. 
(La.)  78  (sustaining  the  Jurisdiction 
of  the  commerWal  court  of  New  Or- 
leans). 

78.  Nicholl  V.  U.  S.,  7  Wall.  (U. 
S.)  122,  19  Ti.  ed.  125  (where,  how- 
ever, the  action  was  to  recover  for 
an  excess  of  duties  paid,  and  the 
decision  went  adversely  to  the  claim- 
ant, not  only  on  the  ground  that 
the  court  of  claims  had  no  jurisdic- 
tion, but  also  that  a  protest  was  an 
absolute  prerequisite  to  the  right  of 
action  regardless  of  the  forum  in 
which  the  action  was  brought). 

79.  Durant  v.  U.  S.,  28  Ct.  CI. 
356;  Kennedy  v.  U.  S.,  23  Ct.  CI.  363; 
Campbell  v.  U.  8.,  12  Ct.  CI.  470  [aft 
107  U.  S.  407,  2  set  759,  27  L.  ed. 
5921. 

Jvzlsdlotloit  of  oonzt  of  olalins  see 
Federal   Courts. 

SOl  Bartlett  v.  Kane,  1«  How.  (U. 
S.)  283,  14  L.  ed.  931  (holding  that 
such  provisions  have  always  been 
understood  to  establish  relations  be- 
tween the  regular  and  honest  im- 
pofter  and  the  government,  and  do 
not  Include  in  their  purview  any  re- 
turn of  the  forfeitures  or  amerce- 
ments resulting  from  illegal  or  frau- 
dalent   dealings  on  the  part  of  the 


importer  or  his  agents). 

81.  U.  S.  v.  Allen,  163  U.  S.  499, 
16  set  1071,  41  L.  ed.  242  [rev  68 
Fed.  864,  7  CCA  647]  (holding  that 
a  claim  for  drawbacks  is  within  the 
general  principle  that  exemptions 
must  be  strictly  construed,  and  that 
doubt  must  be  resolved  against  the 
one   asserting  the  exemption). 

sa.  Davis  V.  U.  S.,  17  Ct.  (21.  292 
(holding  that  It  must  appear,  as  pre- 
scribed by  the  treasury  regulations, 
that  the  collector's  certificate  and 
the  manufacturer's  aflldavit  had  been 
filed  with  the  superintendent  of  ex- 
ports within  sixty  days  after  the 
clearing  of   the  vessel). 

83.  Davis  v.  U.  S.,  17  Ct.  CI.  292 
(holding  that  the  fact  that  a  time  is 
limited  within  which  the  affidavit 
must  be  filed  shows  that  the  filing 
within  the  prescribed  time  is  ma- 
terial and  constitutes  a  condition 
precedent  which  must  be  fulfilled  be- 
fore the  right  to  the  gratuity  can 
be  fixed). 

8«,  Act  March  3,  1887  (24  St.  at 
L.   505  c  359). 

85.  Kennedy  v.  V.  S.,  9B  Fed.  127, 
37  CX:A  26    taff  79  Fed.    893]. 

86.  Kennedy  v.  U.  S.,  95  Fed.  127, 
37  CCA  25  [aff  79  Fed.  893]  (so  hold- 
ing because  the  treasury  regulations 
provide  that  the  person  producing 
the  bill  of  lading,  properly  indorsed, 
sh&U  be  deemed  the  exporter  for  the 
purpose  of  making  entry  and  re- 
ceiving the  drawback  or  refund). 

87.  U.  S.  V.  Nineteen  Bales  of 
Tobacco,  112  Fed.  779,  780;  U.  S.  v. 
Six  Hundred  and  Sixty-One  Bales 
of  Tobacco,   27   F.   Cas.    No.   16,297. 

88.  U.   S.  v.  Curtis,  18  Fed.  184. 
88.     Cliquot   v.    U.    S.,    3   Wall.    (U. 

S.)   114,   18  L.  ed.  116. 

80.     See  infra  Si  320-323. 

91.     See  infra  19  324-358. 

98.     See  infra  iS   320-323. 

93.  U.  S.  V.  Eighty-four  Boxes  of 
Sugar,  7  Pet.  (U.  S.)  553,  8  L.  ed. 
745;  U.  S.  V.  Pour  Packages  of  Cut 
Diamonds,  247  Fed.  354;  U.  S.  v. 
One  Thousand  One  Hundred  and 
Fifty  and  One-Half  Pounds  of  Cellu- 
loid, 82  Fed.  627,  27  CCA  231;  U.  S. 
V.  Wigglesworth,  28  P.  Cas.  No. 
16,690,  2  Story  369,  374  (where  It 
was  said:  "Revenue  Statutes  are  In 
no  just  sense  either  remedial  laws, 
or  laws  founded  upon  any  permanent 


public  policy,  tod,  therefore,  are  not 
to  be  liberally  construed"). 

[a]  Ahcrtamant  lnj  AatXh. — ^For 
this  reason  an  action  to  enforce  a 
forfeiture  abates  on  the  death  of, 
defendant,  and  cannot  be  revived 
against  his  legal  representatives. 
U.  S.  V.  Riley,  104  Fed.  276  [foil  88 
Fed.  480;  U.  S.  v.  De  Goer.  38  Fed. 
801. 

[b]  TIM7  are  not  crimliial  wtthln 
the  moanliiy  of  the  conatitntloaal 
provlslOB  that  accused  "Iir  a  criminal 
prosecution"  shall  have  the  right  to 
be  confronted  with  the  witnesses 
against  him;  and  therefore  a  deposi- 
tion of  a  living  witness  may  be  read 
in  an  action  of  this  nature.  U.  S. 
V.  Zucker,  161  U.  S.  476,  16  SCt  641, 
40  L.   ed.  777. 

[c]  Ttaaaiaxy  jttauMj. — Forfeit- 
ure of  the  value  of  undervalued  im- 
portations Is  a  "pecuniary  penalty" 
and  therefore  subject  to  the  three- 
year  limitation  prescribed  by  the  act 
of  June  22,  1874  (18  St.  at  L.  190  c 
391  S  22).  U.  8.  V.  Wlttemann,  162 
Fed.   377,   81  CCA  608.  > 

94.  Cliquot  V.  U.  8.,  8  Wall.  (U. 
S.)  114,  145,  18  L.  ed.  116  (where 
it  was  said:  "They  are  rather  to  be 
regarded  as  remedial  In  their  char- 
acter, and  intended  to  prevent  fraud, 
suppress  public  wrong,  and  promote 
the  public  good");  Anglo-California 
Bank  v.  Secretary  of  Treasury,  76 
Fed.  742,  22  CCA  527  [app  dism  176 
U.  8.  37,  20  SCt  19,  44  L.  ed.  64];  V. 
8.  V.  Allen,  89  Fed.  100. 

•6.  U.  8.  V.  Mescall,  216  U.  8.  26, 
30  SCt  19,  64  Li.  ed.  77;  Smythe  v. 
Fiske,  23  Wall.  (U.  S.)  874,  23  L.  ed. 
47-  Taylor  v.  U.  8.,  3  How.  (U.  S.) 
197,  11  L.  ed.  559,  565;  U.  S.  v.  One 
Thousand  One  Hundred  and  Fifty 
and  One-Half  Pounds  of  Celluloid, 
82  Fed.  627,  27  CCA  231;  The  Coquit- 
lam,  77  Fed.  744,  23  CCA  438  [rev 
57  Fed.  706];  Anglo-California  Bank 
V.  Secretary  of  Treasury,  76  Fed. 
742,  22  CCA  627  [app  dism  175  U.  S. 
37,  20  SCt  19,  44  L.  ed.  64];  Twenty- 
Eight  Cases  of  Wine,  24  F.  C!as.  No. 
14,281,  2  Ben.  63;  U.  S.  v.  Breed,  24 
F.  Cas.  No.  14.638,  1  8umn.  169;  U. 
S.  V.  Twenty-Five  Cases  of  Clothes, 
28  F.  Cas.  No.  18,663,  Crabbe  366; 
U.  8.  V.  WiUetts,  28  .F.  Cas.  No. 
16,699,  6  Ben.  220;  Dickson  v.  Ste- 
vens,  31   N.  B.   611. 
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and  purpose  of  the  statute."*  Penalties  and  forfeit- 
ures cannot  be  crested  by  implication."  Our  sys- 
tem of  revenue  law  is  very  complicated,**  and  the 
vindicatory  provisions  are  necessarily  rigid,  by  rea- 
son of  the  great  opportunities  which  they  give  for 
the  perpetration  of  fraud;  and  they  inflict  forfeit- 
ures and  penalties  for  nonobservance  of  their  pMi- 
alties  without  regard  in  general  for  the  motives  of 
the  ofEender." 

[t  ,320]  0.  Enforcement— 1.  By  Orimioal  Prose- 
cution'— a.  In  OeneraL  Liability  to  crimi- 
nal prosecution  is  specifically  imposed  for  a  con- 
siderable variety  of  the  more  willful  and  serious  of- 
fenses which  are  particularly  defined  by  statute; 
and  these  provisions  are  importantly  supplemented 
by  mofe  general  provisions  of  the  law  that  impose 
criminal  responsibility  for  importing  merchandise, 
or  for  assisting  in  importing  it,  contrary  to  law,* 
and  for  conspiring  to  commit  any  offense  against 

96.    U.    S.    V.    One    Thousand    One 
'  Hundred    and    Fifty    and    One-Half 
Pounds  of  Celluloid,   82  Fed.   627,   27 
CCA  231. 

•7.  In  re  An  Ullage  Box  of  Suaar, 
24  F.  Cas.  No.  14.314,  1  Ware  350, 
368  (where  It  was  said:  "They  must 
be  found  In  the  plain  letter  of  the 
law,  and  not  raised  by  Inference  and 
construction").  See  also  U.  S.  v. 
Ninety  Demijohns  Acquadlente,  27 
F.  Cas.  No.  15,887  [aff  8  Fed.  486,  4 
Woods   637]. 

se.  U.  S.  V.  Sixty-Seven  Packases 
of  Dry  Goods,  17  Hpw.  (U.  S.)  88,  15 
L.  ed.   54. 

99.  V.  8.  V.  One  Sorrel  Stallion, 
etc.,  51  Fed.  877. 

[a]  roUor  of  oonrta^'-Whtte 
this  court  has  never  been  backward 
'In  ferreting  out  and  punishing  real 
frauds  attempted  on  the  revenue, 
yet,  at  the  same  time,  where  no  dis- 
honesty is  pretended,  but  a  dispo- 
altion  appears  in  the  Importer  to  con- 
form to  the  laws,  he  la  entitled  to  full 
legal  protection,  else  fair  commerce 
between  us -and  the  rest  of  the  world 
will  be  discouraged,  and  our  national 
character  tarnished."  Oreely  v. 
Thompson,  10  How.  (U.  S.)  226,  241, 
13  L.  ed.  397. 

1.  OilmlBal  pxoMontlons  guaunl- 
Ir   see   Criminal    Law   16   C.   J.   p   1. 

a.  Rev.  St.  t  3082  (this  section 
also  includes  t^e  facilitation  in  any 
manner  of  the  transportation,  con- 
cealment, or  sale  of  such  merchan- 
dise after  importation,  with  knowl- 
edge of  its  Illegal  importation). 

"Oontravy  to  law." — For  construc- 
tion   of    this    term    see    Infra    i    330. 

3.  Rev.  St.  1  6440  (but  this  Is 
subject  to  the  requirement  that  "one 
or  more  of  such  parties  do  any  act 
to  effect  the  object  of  the  conspir- 
acy"). 

[a]  BtMmio*  adBilasllila  to  khow 
eoBBBizacr,^— Orunberg  v.  U.  S.,  146 
Fed.   81,  78  CCA   61. 

4.  Estes  y.  U.  8.,  227  Fed.  818. 
142  CCA  842;  U.  S.  v.  Ehrgott,  182 
Fed.  267  (although  not  so  If  the 
penal  provisions  can  be  found  only 
in  the  regulation  itself). 

.5.    U.    S.    V.    Miller,    3    Philippine 


the  United  States.'  Where  the  statute  penalizes  the 
violation  of  a  r^ulation  of  the  secretary  of  the 
treasury,  such  r^iilation  may  form  the  basis  of  a 
criminid  prosecution.*  The  government  cannot  ap- 
peal from  a  judgment  of  acquittal  by  the  court  of 
customs  appeals  of  the  Philippine  Islands.* 

[i  321]  b.  Particular  Offenses.  The  numerous 
statutes  on  this  subject,'  which  have  received  ex- 
tensive judicial  consideration,  relate  to  acts  'such 
as  the  fraudulent  or  intentional  importation  or 
bringing  into  the  United  States,  or  assistance  in 
such  act,  of  any  merchandise,  contrary  to  law,  or 
the  receipt,  concealment,  or  sale  of  the  same  after 
its  being  so  brought  in;'  the  knowing  and  willful 
smuggling  or  clandestine  introduction,  with  intent 
to  defraud  the  revenue  of  the  United  States,  of 
goods  lawfully  dutiable,  or  attempting  to  pass 
through  the  customhouse  any  false,  forged,  or 
fraudulent  invoice;*  the  resistance  of  ofiBcers  of  the 


708. 

e.  Act  Oct.  3.  1913  (38  St.  at  L. 
182  c  16  I  3  par  D). 

7.  Rev.  St.  i  3082. 

[a]  This  oCense  doss  not  laOlnSo 
frauds  or  illegalities  concerning  in- 
voices of  goods,  or  the  payment  of 
duties  thereon,  which  are  of  such 
nature  that  they  can  occur  only  after 
the  importation  is  accomplished  and 
the  merchandise  brought  within  the 
cognisance  of  the  customs  officials, 
V.  8.  v.  Kee  Ho,  33  Fed.  338,  13 
Sawy.    143. 

[b]  Th*  torm  "import  or  taiaff" 
does  not  require  that  tne  offense  des- 
ignated in  t  3082  should  be  complete 
before  the  merchandise  Is  laaded,  ao 


as  to  exclude  cases  within  |  2802, 
where  the  entry  is  not  made  until 
after  the  baggage  is  landed,  but  in- 
cludes the  whole  act  of  bringing  duti- 
able articles  into  the  United  States. 
U.   S.  v.  Chesbrough,   176  Fed,  778. 

[c]  "Mwtchanafse"  is  not  restrict- 
ed to  general  merchandise  as  distin- 
guished from  personal  baggage.  U. 
S.  V.  Chesbrough,  176  Fed.  778.  For 
definitions  of  "merchandise"  see  su- 
pra S  3. 

[d]  Kotterj  Hokota  are  not  mer- 
chandise under  Rev.  St.  {  3082,  which 
refers  entirely  to  merchandise  sub- 
ject to  duty,  for  by  reason  of  their 
contraband  character,  they  cannot  be 
entered  at  a  customhouse.  U.  S.  v. 
Birleux,  6  Porto  Rico  Fed.   516. 

[e]  WUaao,  with  or  wlthost 
knowledfo,  is  not  concealment.  U. 
S.  V.  One  Stradivarius  Kleserwetter 
Violin,  197  Fed.  157,  116  CCA  694, 

[f]  Intent. — It  also  seems  that 
there  must  be  secrecy  or  conceal- 
ment, or  some  intent  to  defraud  the 
revenue.  U.  S.  v.  Thomas,  28  F.  Cas. 
No.  16.473.  2  Abb.   114,  4  Ben.   370. 

[g]  nvOaimnoj  of  orlaoao*  to  nu- 
taia  oonvlotlon^— Under  Rev,  St.  I 
3082.  which  provides  that,  whenever 
on  trial  for  a  violation  thereof,  de- 
fendant is  shown  to  have  or  to  have 
had  possession  of  such  goods,  such 
possession  shall  be  deemed  evidence 
sufficient  to  authorise  conviction  un- 
less he  can  explain  his  possession  to 
the  satisfaction  of  the  jury,  it  has 
been  held  that  such  provision  did  not 
relieve  the  prosecution  from  the  or- 
dinary rules  of  evidence,  but  the  fact 
that  the  goods  were  smuggled  must 
be  first  proved,  and  when  such  proof 
had  been  made  then  the  fact  of  pos- 
session would  authorise  the  convic- 
tion of  defendant.  U.  S.  v.  Lot  of 
Jewelry,  26  F.  Cas.  No.  15,626,  13 
Blatchf.  60.  See  also  U.  S.  v.  Fraser, 
42  Fed.   140. 

[h]  It  ia  not  a  felony  under  this 
section,  so  as  to  secure  to  defendiCnt 
the  right  to  peremptory  challenges, 
to  receive  goods.  This  Is  because 
the  offense  itself  ia  subordinate  to 
that  of  smuggling,  which  is  expressly 
declared  by  i  2865  of  the  statute  to 
be  a  misdemeanor,  although  the  pen- 
alty is  substantially  the  same  as  for 
receiving  such  goods.  Reagan  v.  U. 
S.,  157  U.  S.  301,  15  set  (10,  39  L. 
ed.  709. 

[1]  atatnto  Urhl7  penal  and 
should  be  strictly  construed.  U.  S. 
V.  Blrieux,   5  Porto  Rico  Fed.   616. 

[j]  Vox  further  constnwtioB  of 
tliiji  provlston  see  Elstes  v.  U.  S.,  227 
Fed.  818,  142  CCA  342  (holding  that 
It  applied  to  an  importation  of  cattle 
without  the  inspection  required  by 
Rev.  Bt.  t  3100);  U.  S.  v.  Ortega. 
66  Fed.  713  (holding  that  It  applied 
to  an  importation  of  cigars  in  quan- 
tities of  less  than  three  thousand 
notwithstanding    the    provisions    of 


Rev.  St.  tl  3081.  2652). 
8.     Rev.   St.   i  2866. 

[a]  Koanlaf    of    "raninriM    or 
claad—tUMly    introdnoM."^— In    Keck 

V.  U.  S.,  172  U.  S.  434,  450,  454,  19 
set  254,  43  L.  ed.  505,  it  was  argued 
that  inasmuch  as  the  concealment  of 
goods  at  the  time  ef  entering  the 
waters  of  the  United  States  tended 
to  render  possible  subsequent  smug- 
gling, such  acts  should  be  considered 
and  treated  as  smuggling:  but  the 
court  commenting  upon  the  distinc- 
tions of  this  offense  as  laid  down  ii. 
1  Russell  Cr.  (6th  ed)  c  10  p  277; 
Bacon  Abr.  tit.  "Smuggling  and  Cus- 
toms"; 4  Blackstone  Comm.  p  164, 
said:  "A  review  of  the  principal  stat- 
utes enacted  in  this  country  regulat- 
ing the  collection  of  customs  duties 
establishes  that  .so  far  as  they  em- 
braced legislation  designed  to  pre* 
vent  the  evasion  of  duties  they  pro- 
ceeded upon  the  theory  of  the  Eng- 
lish law  on  the  same  subject,  that  Is, 
that  they  forbade  all  the  acts  which 
were  deemed  by  the  law  maker  means 
to  the  end  of  smuggling  or  clandes- 
tinely Introducing  dutiable  goods  into 
the  country  in  violation  of  law.  and 
which  were  likewise  considered  as 
efficient  to  enable  the  offender  to  reap 
the  expected  benefits  of  his'  wrongful 
acts.  Therefore,  they  forbade  and 
prescribed  penalties  for  everything 
which  could  precede  smuggling  or 
follow  It,  without  specifically  making 
a  distinct  and  separate  offence  desig- 
nated smuggling  or  clandestine  in- 
troduction ...  it  was  not  until  1842 
that  a  specific  penalty  for  smuggling 
or  clandestine  introduction,  eo  nom- 
ine was  enacted.  When  the  signifi- 
cance of  the  word  'smuggling,'  as  un- 
derstood at  common  law,  is  borne  in 
mind,  and  the  history  of  the  English 
legislation  is  considered  and  the  de- 
velopment of  our  own  is  brought  Into 
view.  It  becomes  manifest  that  the 
statute  of  1842  was  not  Intended  to 
make  smuggling  embrace  each  or  all 
of  the  acts  heretofore  prohibited 
which  could  precede-  or  which  might 
follow  smuggling.  .  .  .  The  inference 
that  the  common  law  meaning  of  the 
word  'smuggling'  is  to  be  implied,  is 
cogently  augmented  by  the  fact  that 
the  statute  also  uses  in  connection 
with  it  words  generally  known  in  the 
law  of  England  as  a  paraphrase  for 
smuggling  [1.  e.  clandestinely  intro- 
duced]. In  reason  this  is  tantamount 
to  an  express  adoption  of  the  com- 
mon law  signiflcation."  Fuller,  C. 
J.,  Brown,  Harlan,  and  Brewer.  JJ.. 
dissented  upon  the  ground  that  the 
smuggling  or  clandestine  introduc- 
tion was  complete  within  the  mean- 
ing of  the  statute,  when  the  goods 
were  voluntarily  brought  within  a 
port  of  entry  with  the  intent  to  un- 
lade them. 

[b]  To  oonatitnte  the  oSmum  of 
■mnnllBf,   there    must   be   a  secret 
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in  the  law  see  cumalarlve  Annotations,  same  title,  page  and  note  number. 
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customs  *  or  their  assistants  in  the  execution  of  their 
duties;*"  the  admission  to  entry,  or  the  aiding  in 
such  admission,  by  a  public  officer,  of  any  goods 
upon  the  payment  of  less  than  the  legal  amount  of 
duty;"  knowingly  effecting  or  aiding  in  effecting 
the   entry   of   merchandise    at   less   than    its   true 


weight,  or  upon  a  false  classification  as  to  its  qual- 
ity or  value  ;'^  knowingly  making  a  false  deelara- 
tion  on  entry;**  or  making  or  attempting  to  make 
an  entry  by  means  of  a^y  false  or  fraudulent  in- 
voice, affidavit,  statement,  etc.,  or  of  any  false  or 
fraudulent  practice  whatsoever;**  any  willful  act 


introduction  of  dutiable  goods  with 
intent  to  defraud  the  government. 
San  Antonio  JLlKht  Pub.  Co.  v.  I^ewy, 
52  Tex.  Civ.  A.  22,  113  SW  574. 

[c]  'Vmncvl*  or  oUmdaatlBely  tair 
ttoitOB*"  do*»  not  laclnd*  fraudulent 
entry  at  a  customhouse.  U.  S.  v. 
Six  Hundred  and  Forty-Six  Half- 
Boxes  of  Fics,    1<4   Fed.    778. 

[d]  Aider  or  abetter  la  mmvggUag. 
— One  who  soes  abroad  with  money 
fumlataed  him  by  another  party  for 
the  purpose  of  buying  goods  t<>  be 
smuggled  home  and  causes  the  same 
to  be  delivered  to  a  carrier  who  .actu- 
ally accomplishes  this  purpose,  would 
be  an  alder  or  abetter,  within  the 
meaning  of  this  statute,  although  his 

•services  are  rendered  gratuitously. 
V.  S.  ▼.  Martin.  26  P.  Cas.  No.  16,- 
72».   1   Hask.   166. 

[e]  OOB^vtioB  of  offeaae^d) 
Where  a  person  entering  the  United 
States  knowingly  passes  the  customs 
offlcers,  with  Intent  to  evade  paying 
duty,  he  must  be  concluded  to  have 
purposely  declined  the  opportunity 
furnished  him  to  comply  with  the 
law  and  to  have  completed  the  of- 
fense of  smuggling.  Rogers  v.  U. 
8..  180  Fed.  54,  103  CCA  408,  31 
LRAN3  264.  (2)  The  time  to  malce 
the  necessary  aeclaration  must  have 
passed.  U.  S.  v.  One  Pearl  Chain.  139 
Fed.  510  [aff  13»  Fed.  613,  71  CCA 
5001. 

til  An  lataa*  to  smanle  Is  not 
the  offense  contemplated  by  the  stat- 
ute; and  a  person  would  not  be  liable 
thereunder  who  had  concealed  mer- 
chandise on  board  an  Ipcoming  vessel 
with  fhe  Intent  and  for  the  purpose 
of  clandestinely  introducing  the  same 
into  the  United  States,  without  the 
payment  of  the  lawful  duties  thereon, 
even  though  the  concealment  contin- 
ued until  after  the  vessel  had  entered 
the  waters  of  a  port  of  the  United 
States,  if  at  such  time  the  goods  were 
delivered. up.  Keek  v.  U.  S.,  172  U. 
S.  434,  19  set  254,  43  L.  ed.  505. 
Compare,  dictum  in  U.  S.  v.  Thomas, 
28  F.  Cas.  No.  16,473,  2  Abb.  114,  4 
Ben.  370. 

[g]  iBtMnatlonal  oomlty. — Where 
the  commander  of  an  Interned  for- 
eign war  vessel  smuggles  property 
Into  the  United  States,  he  is  subject 
to  prosecution  In  the  United  States 
courts,  regardless  of  comity.  U.  S. 
V.  Thlertchsens,  243  Fed.  419. 

th]  Xnportatloiia  from  Canada  in- 
to the  United  States  were  governed 
by  the  act  of  March  2,  1821,  and  an 
indictment  would  not  lie  under  the 
general  statute  for  smuggling.  U.  S. 
V.  Nolton,  27  F.  Cas.  No.  16,897,  6 
Blatchf.   427. 

[1]  VoBdatUlil*  mwdiaadlM  from 
Porto  Bloo  Is  not  subject  to  the  law 
against  smuggling,  such  goods  not 
being  covered  by  the  laws  relating 
to  Imports.  Basso  v.  U.  8.,  40  Ct. 
CI.  202. 

S.  U.  S.  V.  Sears,  27  P.  Cas.  No. 
16.247,  1  Gall.  215  (holding,  under 
a  former  law,  that  an  inspector  was 
an  ofBcer). 

la     Rev.  St.  t  6447. 

[n]  Zt  is  sniBoiaBt  to  support  an 
laaSistmsst  for  the  obstruction  of  an 
inspector  In  the  performance  of  his 
duties  to  show  that  he  was  commis- 
sioned and  sworn,  and  in  the  actual 
execution  of  the  duties  of  his  ofnce, 
with  the  knowledge  of  the  treasury 
department;  and  it  Is  unnecessary  to 

J>rodace  the  commission  of  the  col- 
ector  who  appointed  him.  U.  8.  v. 
Sears,  27  F.  Cas.  No.  16,247.  1  Oall. 
215. 

jb]  Xb  dlacliarr*  of  dtrty^^If  the 
ofllcial  duties  of  an  inspector  require 
him  to  be  at  a  particular  dock  to 
await  the  arrival  of  a  vessel  that  he 


may  superintend  the  discharge  of  her 
cargo,  he  would,  while  waiting  for 
her  arrival,  be  In  the  discharge  of 
hi.«  duties,  within  the  meaning  of  the 
statute,  and  an  assault  upon  him  un- 
der such  circumstances  would  clearly 
fall  within  the  meaning  and  intent  of 
the  law.  U.  S.  v.  HcEwan.  44  Fed. 
594. 

[c]  If  the  oOoer^  ttom  had  ax- 
ylMd,  it  was  no  offense  to  resist 
Elm.  U.  S.  V.  Wood,  28  F.  Cas.  No. 
16,754,  2  Oall.  361  (where  it  was  held 
that  Inasmuch  as  the  ofllce  of  an  in- 
spector ceased  with  that  of  the  col- 
lector who  had  appointed  htm,  an  in- 
dictment for  resisting  such  Inspector 
would  not  He  if  the  offense  was  com- 
mitted after  the  resignation  of  the 
collector,  and  before  the  Inspector 
had  been  reappointed  by  a  succeed- 
ing collector). 

[d]  Probabl*  ca.'oaa.— If  the  officer 
was  attempting  a  seisure  without 
probable  cause,  indictment  would  not 
He.  U.  S.  V.  Qay.  25  P.  Cas.  No.  15,198, 
2  Gall.  359  (holding  that,  where 
the  facts  are  given,  the  question  as 
to  what  constitutes  probable  cause  Is 
one  of  law). 

[e]  Offeaae  not  Jolat.^ — The  offense 
of  resisting  a  revenue  officer  Is  not 
joint,  but  the  several  offense  of  each 
Individual,  and  there  are  as  many 
penalties  due  as  there  are  persons 
engaged.  U.  S.  v.  Babson.  24  F.  Cas. 
No.  14,489,  1  Ware  462. 

[f]  DafanaM.— The  fact  that  the 
object  of  the  resistance  Is  to  avenge 
a  private  wrong  will  not  constitute 
an  exoneration  of  the  offender.  U. 
8.  V.  Keen,  26  P.  Cas.  No.  16,511, 
5  Mason  453. 

11.     Rev.  St.  I  5444. 

[a]  "BBtry"  laolndM  (1)  the  en- 
tire transaction  of  passing  goods 
through  the  customhouse.  V.  8.  v. 
Mescall,  164  Fed.  587;  U.  8.  v.  Mes- 
cal!, 164  Fed.  584;  U.  S.  v.  Mescall, 
164  Fed.  580  [rev  on  other  grounds 
215  U.  S.  26,  30  set  19,  64  L..  ed. 
77].  (2)  "Entered"  merchandise 
fraudulently  withdrawn  from  the 
warehouse  may  be  regarded  as  "en- 
tered." U.  8.  V.  Ehrgott,  182  Fed. 
267. 

See  also  supra  S  96  et  seq.,  'and  in- 
fra note  12. 

[b]  Othar  person. — The  statute 
formerly  embraced  only  acts  by  the 
"owner.  Importer,  consignee,  or 
agent."  The  addition  of  the  present 
phrase  "other  person"  was  evidently 
Intended  to  Include  persons  having  a 
relation  to  the  Importation  other  than 
that  of  owner.  Importer,  consignee, 
or  agent,  and  extends  to  a  customs 
weigher  who,  contrary  to  his  duties, 
rendered  assistance  to  the  consignee 
who  was  making  the  entry,  this  being 
within  both  the  letter  and  the  pur- 
pose of  the  statute.  U.  S.  v.  Mescall, 
215  U.  S.  26,  30  set  19,  64  L.  ed.  77 
trev  164  Fed.  580];  U.  8.  v.  Mescall, 
164  Fed.  687. 

[c]  "Aid  la  th*  tUaral  admlaaion 
of  importa,"  Includes  aid  given  both 
before  and  after  the  fact;  and  where 
a  customs  officer  aids  one  who  has 
made  wrongful  entry  by  concealing 
the  falsity  of  the  entry,  or  by  sup- 
porting It  by  false  official  returns,  he 
Is  within  the  prohibition  of  the  sec- 
tion. U.  S.  v.  Mescall,  164  Fed. 
684. 

fd]  Acts  aot  reqnited  hr  law. — 
Under  Rev.  St.  I  5444,  an  officer  Is 
Indictable  where  he  knowingly  and 
corruptly  aids  an  Importer  in  effect- 
ing an  entry  on  payment  of  less  than 
the  legal  duty,  although  his  action 
was  In  the  performance  of  a  duty  as- 
signed to  him  by  a  superior  officer, 
which  he  was  not  obligated  to  per- 
form, and  could  not  legally  perform. 


under  the  statute.    U.  8.  v.  Rosenthal, 
126  Fed.  766   [aff  145  Fed.  1,  76  CCA 
31]     (certiorari    den    ZOO    U.    S.    618. 
26  set  766,  60  L.  ed.  623). 
la.     Rev.  St.  i  5446. 

[a]  ThiM  aactioa  was  aot  zapaalad 
by  the  Act  of  June  22,  1874  (18  St. 
at  U  188  e  391  i  12),  nor  by  the  act 
of  June  10,  1890  (26  St.  at  L.  135 
c  407  t  9).  Helke  v.  U.  S.,  192  Ped. 
83.  112  CCA  615  [certiorari  allowed 
223  U.  S.  730,  32  SCt  627,  6»  L..  ed. 
633,  and  aff  227  U.  8.  IM,  93  SCt 
236.  67  L.  ed.  460]. 

[b]  "BSeots  or  aids  la  aSeottar" 
includes  aid  in  carrying  out  fraud 
either  after  or  before  entry.  U.  8. 
V.  Mescall,   164  Ped.  687. 

[c]  "■atry."'— (1)  In  this  section 
the  term  "entry"  is  not  limited  to  the 
paper  so  known  in  the  customs  serv- 
ice, nor  to  the  making  and  filing  of 
It,  nor  to  the  process  of  tiling  it  and 
thereby  entering  the  goods.  U.  S.  v. 
Mescall,  164  Fed.  587.  (2)  It  includes 
the  entire  process  of  putting  import- 
ed goods  through  the  custombouseL 
Helke  v.  U.  S.,  192  Fed.  83,  112  CCA 
.615  [certiorari  allowed  221  U.  S.  730b 
33  SCt  627,  6«  L.  ed.  C3S,  and  aff  227 
U.  8.  131,  S3  SCt  22C,  67  U  ed.  4601. 
See  also  supra  {  95  et  seq.,  and  note 
11. 

[d]  Tha  maana  by  wklsb  th*  ei^ 
try  was  afraetad  is  not  an  element  of 
the  offense;  the  only  pointa  material 
to  the  offense  being  whether  the  par- 
ty effected  or  aided  in  effecting  as 
entry,  in  violation  of  the  provisions 
in  some  one  or  more  of  the  speciOe 
ways,  and  whether  he  knew  that  his 
acts  were  In  violation  of  the  law.  U. 
8.  V.  Ballard.  24  P.  Cas.  No.  14.6p6. 

[e]  Aeqnlescaaos  la  falsa  iavoiaa^ 
— ^Whore  a  purchaser  of  goods  Is  ful- 
ly informed  by  the  seller  that  false 
Invoices  have  been  made  out  and  for- 
warded to  him,  and  he  acquiesces 
therein  and  avails  himself  of  such 
invoices,  he  Is  estopped  from  saying 
that  he  did  not  himself  perpetrate  the 
unlawful  act.  U.  S:  v.  Merrlam,  26 
F.  Cas.  No.  15,759. 

[f]  iKicns  pcsattsatln, — It  is  Im- 
material that  the  fraud  would  not 
have  been  successful  until  the  re- 
lease of  the  goods  after  payment  of 
duty,  and  that  the  participants  In  the 
wrongdoing  might  have  repented  be- 
fore that  time.  U.  8.  v.  Mescall,  164 
Ped.  687. 

13.  Act  Oct.   6,  191S   (38  8t.  at  L. 

182  e  16_J  3  para  P,  O). 

[a]  The  oiraass  Is  aot  complat* 
until  the  false  declaration  Is  filed,  or 
offered  for  filing,  with  the  collector 
when  making  or  attempting  to  make 
entry  of  the  goods.  U.  S.  v.  Pawcett, 
86  Fed    900 

[b]  An  Intaat  to  daftaad  the  Unit- 
ed States  Is  not  an  essential  Ingre- 
dient of  the  offense  of  knowingly 
making  a  false  statement  In  a  dec- 
laration for  entry.  U.  S.  v.  Pawcett, 
86   Ped,   900. 

14.  Act  Oct.  S.  1913   (38  St.  at  L. 

183  c  16  i  3  par  G);  Chistoms  Ad- 
ministrative Act  June  10,  1890  (26 
St.  at  L.  135  1  407   i  9). 

[a]  Xlamaata  of  oSeaaa. — (1)  Un- 
der this  statute  loss  of  lawful  duties 
would  not  be  a  necessary  element  of 
the  offense.  U.  S.  v.  Cutajar,  60  Ped. 
744  rapp  dism  17  set  993,  41  Li.  ed. 
1186].  (2)  Nor,  it  would  seem,  is 
its  application  limited  to  the  entry 
of  goods  at  the  customhouse  only, 
but  would  Include  such  attempts 
wherever  made.  U.  8.  v.  Boyd,  24 
Ped.  692  [rev  on  other  grounds  116 
U.  S.  616,  6  SCt  624.  29  L.  ed.  746]. 
(3)  It  is  Immaterial  that  the  false 
statement  is  made  on  a  point  as  to 
which  It  is  not  required  that  .the  in- 
voice should  contain  any  statemen 
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or  omission  by  means  whereof  the  United  States  shall 
or  may  be  deprived  of  the  lawful  duties;'*  •  the 
fraudulent  concealment  of  merchandise  in,  or  its 
removal  from,  a  public  or  a  private  warehouse;'*  or 
unlawfully  removing,  or  receiving  when  so  removed, 
imported  merchandise  delivered  for  transportation 
in  bond  between  American  ports  ;'^  and  fraudulently 
or  knowingly  importing  or  bring;ing  into  the  United 
States  opium  or  its  derivatives,  or  their  transporta- 
tion, concealment,  or  sale.'* 

[i  322]  c.  Indictment 'B—(l)  Time  of  Find- 
ing. An  indictment  for  crimes  arising  under  the. 
revenue  laws  is  sufificient  in  time  if  found  within 
the  five  years- next  after  commission  of  the  offense."* 

[i  323]  (2)  SnJ&dency.^'  While,  in  determin- 
ing the  sufficiency  of  indictments  for  a  violation  of 
the  revenue  laws,  the  rule  that  it  is  usually  sufficient 


to  describe  such  offenses  in  the  language  of  the  stat- 
ute is  often  adverted  to,**  the  equally  well  estab- 
lished qualifloation  of  this  rule  that,  unless  the  stat- 
ute so  distinguishes  or  individuates  the  offense  that 
defendant  may  know  with  certainty  the  offense  for 
which  he  is  really  to  be  tried,  such  description  is 
insufficient,  applies;*^  hence  in  a  count  based  upon  a 
provision  referring  to  an  importation  "contrary  to 
law,"**  it  would  be  necessary  to  state  in  what  the 
illegality  of  the  importation  consisted  or  the  specific 
provision  violated.**  But  if  the  indictment  be  for 
fraudulently  effecting  an  entry  of  goods  subject  to 
duties,**  it  is  held  that  the  specified  acts  by  which 
the  entry  was  effected  need  not  be  set  forth.*'  So 
tpo  a  count  for  buying  or  receiving  goods  imported 
contrary  to  law  need  not  describe  the  offense  com- 
mitted in  the  original  importation  with  the  same 


V.  S.  V.  Roaenthal,  126  Fed.  766  [aft 
145  Fed.  1,  76  CCA  31  (certi- 
orari den  200  U.  S.  618,  '26  SCt  766.  60 
L.  ed.  623)].  (4)  "This  section  pro- 
hibits any  fraudulent  or  false  In- 
voice, affidavit,  letter,  paper,  or  any 
false  statement,  written  or  verbal, 
whether  required  by  statute  or  not. 
Whenever  any  fraudulent  or  false  in- 
voice, affidavit,  letter,  paper,  or  any 
false  statement,  written  or  verbal,  is 
made  regarding  the  value  of  import.>- 
ed  merchandise,  this  section  is  vio- 
lated." U.  S.  V.  Abrams,  230  Fed. 
310,  312.  (5)  While  an  importer  can- 
not be  subjected  to  a  forfeiture  or 
pen.ilty  unless  the  practice  piescribed 
by  statute  has  been  followed  in  the 
customhouse,,  he  cannot  take  advan- 
tage of  the  fact  that  the  practice  of 
submitting  the  matter  to  the  exam- 
'iner  Instead  of  to  a  surveyor  was  ir- 
regular and  unauthorized,  and  that 
the  examiner  had  no  statutory  au- 
thority to  do  the  things  in  relation 
to  which  he  was  corruptly  influenced. 
U.  S.  V.  Rosenthal,  126  Fed.  766  [aff 
145  Fed.  1,  76  CCA  31  (certiorari  den 
200  U.  S.  618,  26  SCt  755,  60  L.  ed. 
623)]. 

15,  Act  Oct.  3,  1913  (38  St.  at  U 
183  c  16   i   3  par  Q). 

[a]  It  Is  a  "wlUfal  met  or  oaOm- 
■toa"  to  knowingly  effect  the  entry 
of  merchandise  dutiable  by  weight, 
at  less  than  its  true  weight.  Heike 
V.  U.  S.,  192  Fed.  83,  112  CCA  615 
[certiorari  allowed  223  U.  8.  730,  32 
set  627.  56  L.  ed.  633.  and  alt  227 
U.  S.  131.  33  SCt  226.  67  L.  ed. 
450]. 

[b]  Sepdvatlon  of  dntlaa  not  ea- 
■eaWali '  U.  S.  v.  Rosenthal.  126  Fed. 
766  [aff  146  Fed.  1,  76  CCA  31  (cer- 
tiorari den  20»  U.  S.  618,  26  SCt  756, 
60  Li.  ed.  623)]. 

[c]  Ooacsalment  of  faota  not  prop- 
er to  bo  Inolnded  In  tlie  InTOle*,  ac- 
count, and  bill  of  lading,  but  which 
would  have  excited  the  suspicion  of  a 
collector,  is  not  a  violation  of  the  act 
of  Aug.  5,  1909  (36  St.  at  L..  91  c 
6  (  28),  making  it  c^  felony  to  state 
falsely  in  declaration  of  an  agent 
consignee  that  nothing  has  been  sup- 
pressed or  concealed,  whereby  the 
United  States  may  be  defrauded  of 
duties  lawfully  due.  XT.  S.  v.  Salen, 
235  U.  S.  237,  35  SCt  61,  69  L.  ed. 
210. 

16.  Rev.    St.    (    2987.       , 

[a]  "rmndnlantly''  means  that 
the  acts  must  be  done  with  an  intent 
to  evade  the  law,  the  Intent  being 
fully  alleged.  U.  S.  v.  Khrgott,  182 
Fed.  267. 

[b]  Babsoqnmt  eoneealmsnt  ont- 
Blds  a  wu«hona«  aftar  xamoval,  while 
admissible  In  proof  of  the  fraudulent 
intent  in  the  removal,  did  not  con- 
stitute a  substantive  offense,  nor  add 
anything  to  the  removal  which  had 
preceded  it.  U.  S.  v.  Ehrgott.  182 
Fed.  267. 

[c]  ▲  track  is  not  a  "warehouse," 
within   the   meaning  of  this   section. 


U.  8.  V.  Ehrgott,  182  Fed.  267. 

17.     Rev.  St.  (  2998. 

[a]  Ifallctewily  hraaklnr  Into  a 
Dondad  nalclit  oar  containing  mer- 
chandise in  transit  through  the  Unit- 
ed States  is  not  punishable  under 
this  section  if  the  goods  were  merely 
passing  between  two  places  in  the 
British  provinces,  as  this  section  is 
applicable  only  to  an  importation  en 
route  between  ports  of  the  United 
States.  U.  S.  v.  Durwood,  49  Fed. 
446. 

IB.  Act  Febr.  9,  1909  (35  St.  at  L. 
614  o  100);  Act  Jan.  17,  1914  (38  St. 
at  L.  277  c  10  tt  2,  3). 

[a]  "importinr."— Opium  found  in 
possession  of  a  steward  of  a  vessel 
bound  for  Philadelphia,  while  in  Del- 
aware Bay,  was  "imported"  within 
the  meaning  of  the  act.  U.  8.  v. 
Caminata,  194  Fed.  903. 

[b]  azplaaatlon  of  peaaaaaloa.— 
While  a  defendant  charged  with  il- 
legally importing  opium  may  "ex- 
plain the  possession  to  the  satisfac- 
tion of  the  jury,"  within  the  mean- 
ing of  the  act  of  1914,  that  does  not 
rebut  the  statutory  presumption  of 
Importation  contrary  to  law,  in  the 
absence  of  evidence  upon  that  par- 
ticular point  U.  S.  V.  Johnaon,  228 
Fed.  251. 

19.  See  generally  Indictments  and 
Informations  [22  C^c  167]. 

ao.  U.  S.  V.  Hirsch.  100  U.  8.  88. 
25  Li.  ed.  639;  In  Re  Idindsberg.  14  F. 
Cas.  No.  8,041;  U.  8.  v.  Shorey,  27 
F.   Cas.  No.   16.282. 

ai.    See  also  infra   i   342. 

89,  See  Indictments  and  Informa- 
tions [22  C;yc  339  at  seq], 

83.  U.  S.  V.  Kee  Ho,  33  Fed.  833, 
13   Sawy.   143. 

84.  Rev.  St.  i  3082.  See  also  su- 
pra  I   321. 

85.  Keck  v.  U.  S.,  172  U.  S.  434, 
19  SCt  264,  43  L..  ed.  505;  Rogers  v. 
U.  S.,  180  Fed.  64,  103  CCA  408.  31 
LRANS  264;  U.  S.  V.  Kee  Ho.  33  Fed. 
333.  13  Sawy.  143;  U.  8.  v.  Claflln, 
25  F.  Cas.  No.  14.798.  IS  Blatchf. 
178;  U.  S.  V.  Thomas,  28  F.  Cas.  No. 
16,473,    4   Ben.    370.    2   Abb.   114. 

[a]  Ba^Bon  for  mlaw — The  words 
"contrary  to  law"  relate  to  other  le- 
gal provisions,  and  an  indictment 
substantially  in  the  language  of  that 
section,  without  Indicating  the  spe- 
clHc  provision  violated,  does  not  suf- 
flciently  inform  defendant  of  the  na- 
ture of  the  accusation  against  him. 
Keck  V.  U.  8.,  172  U.  S.  434,  19  SCt 
264.  43  L..  ed.  605.  See  also  Rogers 
V.  U.  S..  180  Fed.  64.  103  CCA  408, 
31  LRANS  264;  U.  S.  v.  Chesbrough, 
176    Fed.    778. 

[b]  Oonsplrac7  to  dafrand.— A 
charge  in  general  terms  of  a  con- 
spiracy to  defraud  the  United  States 
would  not  be  sufficient.  Smith  v.  U. 
S..  231  Fed.   25,   145  CCA  213. 

[c]  Ooaoaailng-  cattla  Imported 
wlthovt  Inspactton^— An  indictment 
for  concealing  and  facilitating  trans- 
portation  and   concealment   of  cattle 


imported  without  Inspection,  as  re- 
quired by  regulations  authorized  by. 
law,  is  held  to  have  properly  charged 
importation  contrary  to  law,  under 
Rev.  St.  I  8082.  Bstes  v.  U.  S.,  227 
Fed.  818.  142  CK:a  342. 

[d]  Zndletmants  liald  snlUnimti 
U.  S.  V.  Ehrgott.  182  Fed.  267  (per- 
verse strictness:  acts  in  a  district 
other  than  that  of  Indictment);  Rog- 
ers v.  U.  S..  180  Fed.  54,  103  CCA 
408,  31  LRANS  264  (precision  and 
certainty);  U.  S.  v.  White.  171  Fed. 
776  (scienter);  Grunberg  v.  U.  S.,  14& 
Fed.  81.  76  CCA  61  (variance): 
U.  S.  V.  Rosenthal.  126  Fed.  766   [aft 

145  Fed.  1.  76  CCA  31  (certiorari  den 
200  U.  S.  618.  26  SCt  765,  50  L.  ed. 
623)]  (indorsed  as  based  on  wronK 
section);  U.  S.  v.  Falcastro,  6  Porto 
Rico  Fed.  319   (surplusage). 

86.  Rev.    St.    t    6446. 

87.  U.  S.  V.  Ballard.  24  F.  Cas. 
No.  14,506:  U.  8.  v.  Moller.  26  F. 
Cas.  No.  16,794,  16  Blatchf.  66/  Con- 
tra U.  8.  V,  Bettlllni,  24  F.  Cas.  No. 
14,687,  1  Woods  654. 

[a]  aolantar^— (1)  Allegations  in 
an  indictment  that  defendanta  had, 
"with  intent"  that  the  United  States 
should  be  wrongfully  deprived  of  du- 
ties, effected  a  customhouse  entry  by 
means  of  a  false  invoice  sufflciently 
charge  that  the  entry  was  effected 
"knowingly,"  within  the  meaning  of 
Rev.  St.  I  6445.  They  also  bring  the 
case  within  the  Customs  Administra- 
tive Act  of  June  10,  1890  (26  St.  at 
L.  135  c  407  i  9),  conceding  that  sec- 
tion to  have  superseded  said  {  6445. 
U.  S.  v.  Rosenthal,  126  Fed.  766    [aff 

146  Fed.  1,  76  CCA  81  (certiorari  den 
200  U.  S.  618,  26  SCt  755.  50  L.  ed. 
623)].  (2)  It  is  not  necessary  to 
speciflcally  aver  that  defendant  knew 
that  the  duty  had  not  been  paid  on 
the  article  imported,  where  it  is 
averred  that  the  introduction  of  the 
article  was  made  willfully,  unlawful- 
ly, knowingly,  and  with  -  intent  to 
defraud  the  revenue  of  the  United 
States.  Dunbar  v.  U.  S.,  166  U.  8. 
185,  16  SCt  825,  39  L.  ed.  390  [aff 
60  Fed.  76}.  (3)  The  allegation,^  in 
an  Indictment  for  conspiracy  to  de- 
fraud the  customs  revenue,  that  cer- 
tain acts  were  don*  "to  the  end  that" 
less  than  the  legal  amount  of  duties 
should  be  collected  by  the  collector 
of  customs,  was  held  sufficient  as  an 
allegation  of  corrupt  and  fraudulent 
intent.  Browne  v.  U.  S.,  145  Fed.  1. 
76  CCA  31  [certiorari  den  200 
U.  S.  618.  26  set  756.  50  L.  ed.  623]. 

[b]  Baaoilptlon  of  artlelas  tmpoct- 
sd^—It  would  seem,  under  these  stat- 
utes, that  the  description  of  the  ar- 
ticle alleged  to  be  unlawfully  im- 
ported or  entered  is  sufficient  if  It  is 
clear  to  the  common  understanding 
what  articles  are  Intended  to  be  Im- 
plicated In  the  violation  of  the  law. 
Keck  V.  U.  S.,  172  U.  S.  434,  19  SCt 
254.  43  L.  ed.  505;  Dunbar  v.  U.  S.. 
166  U.  S.  185,  16  SCt  325.  39  L.  ed. 
390;    U.   S.    V.    Gardner,    42    Fed.    832; 
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particularity  as  an  indictment  against  such  origi- 
nal offender.'^  An  indictment  for  resisting  customs 
officers  is  sufficient  if  it  substantially  sets  forth  the 
offense,  although  not  in  the  exact  words  of  the 
statute,  and  the  particular  act  and  circumstances  of 
obstruction  or  resistance  need  not  be  averred;"  but 
an  indictment  which  improperly  describes  the  office 
of  the  party  against  whom  the  resistance  was  tnade 
is  insufSeient.'"  An  indictment  for  conspiring  to 
defraud  the  United  States  of  customs  duties  and 
to  commit  the  crime  of  smuggling,"  which  clearly 
describes  the  general  purpose  and  scope  of  the  con- 
spiracy, need  not  allege  the  exact  manner  or  means 
whereby  it  was  to  be  carried  out.*^  An  indictment 
for  smuggling  mu^t  sufBciently  allege  that  the  goods 
were  clandestinely  introduced,**  with  knowledge  that 
they  were  dutiable;'^  but  the  name  of  the  ship  and 
the  country  of  exportation  need  not  be  stated, 
where  they  are  not  known  to  the  grand  jury.** 

[i  324]  2.  By  Forfeitiire— a.  In  General.  Al- 
though there  are  statutory  provisions  prescribing  the 
penaJty  of  forfeiture  without  also  imposing  liabil- 
ity to  criminal  prosecution  and  punishment,  yet  in 
many  instances  the  penal  provisions  just  consid- 
ered** specifically  attach  the  addiitional  penalty  of 
forfeiture  of  the  merchandise  with  respect  to  which 
the  criminal  acts  were  committed;  so  it  may  be 
said  that  in  general  merchandise  is  forfeitable  and 
persons  are  criminally  liable  for  identical  acts, 
especially  by  reason  of  the  general  provision  im- 
posing criminal  liability  for  importation  of  goods 
"contrary  to  law"  and  for  various  acts  in  further- 
ance of  such  importation.^'    The  fact  that  one  who 

V.  S.  V.  Claflln.   25  P.   Cas.  No.   14.- 
7»8,  13  Blatchf.  178. 

[c]  9h»  off«Bs«  of  •Seetlaf  ab 
•Bti7,  oz  of  Biolar  or  Mstotlnff  la 
•ffaetiBr  aa  uatxj,  may  be  charged/ 
conjunctively  tn  the  same  count  of 
the  Indictment.  U.  S.  v.  BettlUni,  24 
F.  Cas.    No.   14.587,   1   Woods  654. 

[d]  Aa  ladlctmmtt  aaad  aot  allec* 
latent  that  merchandise  should  not 
be  invoiced,  nor  the  exact  manner  or 
means  by  which  the  merchandise  was 
to  be  passed  through  the  customs 
lines.  V.  S.  V.  Shevlln,  212  Fed. 
343. 

[e]  Th»  ladletmaat  la  aot  op«a 
to  tb*  oharfe  of  dnj^lolty  when 
foanded  on  the  Customs  Administra- 
tive Act  of  June  10,  1890  (28  St. 
at  Li.  135  c  407  i  9),  because  it 
charges  In  a  single  count  a  false 
entry,  by  a  false  and  fraudulent  affl- 
dKvit.  a  false  and  fraudulent  paper, 
and  a  false  and  fraudulent  written 
statement,  as  the  making  of  these 
instruments  consists  of  acts  all  con- 
nected with  the  same  transaction.  U. 
S.  V.  Cutajar,  60  Fed.  744  (app  dlsm 
17  set    993,   41   L.   ed.    1185]. 

[f]  Bn^lotty  Is  no  bar  to  convic- 
tion under  the  Canadian  customs  act 
of  1898,  {  207,  providing  that  any 
number  of  charges  against  the  act 
may  b*  Included  in  a  proceeding 
against  the  same  offender.  Jackman 
V.  Kassup.  9  Newfound!  151. 

[g]  IBOletaMata  h*M  mffloieat. — 
To  charge  violation  of  the  act  of 
Aug.  5,  1909  (36  St.  at  L.  97  c  6  { 
28  subs  9),  by  making  false  state- 
ment, etc.,  concerning  value  of  im- 
ported goods  subject  to  duty.  U.  8. 
V.  Abrams,  230  Fed.  310. 

as.  T7.  8.  v.  Kee  Ho.  33  Fed.  333, 
13  Sawy.  148;  U.  8.  v.  Claflln,  25  F. 
Cas.  No.  14,798,  IS.Blatchf.  178  (hold- 
ing, however,  that  a  mere  statement 
that  the  goods  had  been  Imported 
and  brought  into  the  United  States 
contrary  to  law  was  an  Insufllclent 
allusion  to  the  original  offense). 
.  89.  tJ.  8.  V.  Bachelder,  24  F.  Cas. 
No.  14,490,  2  Oell.  16,  19  (where  the 
words  of  the  statute  being,  "if  any 
person  «hall  forcibly  resist,  prevent. 


or  impede,"  etc.,  an  averment  that 
defendant  "did  with  force  and  arras 
violently  and  unlawfully  resist,  pre- 
vent and  Impede,"  etc.,  was  held  suf- 
flcient). 

[a]      Tona   9f   ladlotmaat    for   re- 


is  not  the  owner  of  the  goods  cannot  be  punished 
in  all  respects  as  fully  as  the  owner,  in  that  he  has 
no  goods  to  be  forfeited,  is  immaterial.**  It  is  held 
that,  in  prescribing  the  penalties  of  forfeiture  and 
criminal  punishment,  congress  had  in  view  not  only 
punishment  of  the  offense  committed  but  .indemnity 
to  the  government  for  loss  sustained  in  consequence 
of  the  criminal  conduct  of  those  guilty  of  the  of- 
fense.*' And  as  a  further  result  of  thus  making 
these  two  classes  of  penalty  coincident,  the  legal 
chastisement  thus  inflicted  upon  the  doer  of  the 
condemned  act  may  also  fall  upon  its  beneficiary  as 
well,  who  might  otherwise  escape  punishment  for 
connivance  or  negligence,  especially  if  living  abroad, 
beyond  the  reach  of  our  penal  statutes.***  An  ac- 
quittal on  a  criminal  prosecution  is -a  ban  to  a  for- 
feiture sought  for '  a  violation  of  the  same  statute 
by  the  same  acts.*' 

[$  325]  b.  Place  Wliere  Oondenmed  Act  Is 
Oommitted.  Where  the  wrongful  act  upon  which 
forfeiture  is  based  occurs  in  a  foreign  country  there 
is  no  extraterritorial  operation  of  the  statute 
whereby  the  one  who  does  the  act  can  be  criminally 
punished,  but  this  fact  will  not  relieve  the  goods 
from  liability  to  forfeiture.  When  the  goods  arrive 
in  the  United  States  they  are  within  the  protection 
and  subject  to  the  penalties  of  the  commercial  regu- 
lations of  this  country,  even  though  the  consignor 
may  be  beyond  the  seas  and  outside  the  court's 
jurisdiction.** 

[$  326]  c.  Preanmed  Knowledge  of  American 
OuBtoms  Frocednre.  The  presumption  of  knowledge 
of  the  law  applies  even  to  an  absent  consignor  who 

See  also 


sistlng  customs  officials  see  V.  B.  v.-  In  the  baggage  of  a  person  arriving 


Cas.    No.    14.490.    2 


Bachelder.    24    F. 
Gall.   15. 

ao.  n.  S.  V.  Phelps.  27  F.  C^as. 
No.  16,041,  Brunn.  (5d1.  C^as.  89,  4 
Day  (C^onn.)  469  (where,  on  an  in- 
dictment against  an  inspector  of  the 
customs,  it  appeared  that  the  party 
to  wnom  the  resistance  was  made 
was  an  assistant  surveyor). 

31.  Such  indictments  are  not 
based  on  any  special  customs  enact- 
ment, but  upon  Rev.  St.  B440,  relat- 
ing to  Inalances  where  "two  or  more 
persons  conspire  either  to  commit 
any  offense  against  the  United  States, 
or  to  defraud  the  United  States." 

33.  U.  S.  V.  Shevlln,  212  Fed. 
343. 

33.  Rogers  v.  U.  S.,  180  Fed."  64, 
103  CCA  408.  31  LRANS  264  (holding 
that  an  indictment  for.  smuggling, 
charging  that  defendant  did  '"bring 
Into  the  country  clandestinely"  cer- 
tain dutiable  goods  was  synonymous 
with  the  provlBl'on  of  Rev.  St.  I  2866, 
making  it  an  oJtenae  to  "clandestine- 
ly introduce"  dutiable  goods  into  the 
country  with  intent  to  avoid  payment 
of  duty). 

34.  U.  S.  v.  White,  171  Fed.  775, 
777  (where  the  court  saidr  "The  al- 
legation that  the  parties  knew  that 
the  goods  were  dutiable  undoubtedly 
must  be  alleged  (U.  S.  v.  Carll,  105 
U.  S.  611,  26  L.  ed.  1136);  but  the 
allegation  that  they  knowingly  smug- 
gled the  goods  meets  that  require- 
ment (Dunbar  v.  U.  S.,  166  U.  S.,  185, 
15  set  325,  39  L.  ed.  390)"). 

3B.  U.  S.  V.  Falcastro.  6  Porto 
Rico  Fed.  319. 

36.  See  supra  S9   320-323. 

37.  Rev.    St.    §    3082. 
[a]      The    provtsioa    "contnUT    to 

law"  in  this  section  clearly  relates 
to  legal  provisions  not  found  in  such 
section.  U.  S.  v.  Chesbrough,  176 
Fed.  778;   One  Pearl  Chain  v.  U.  S., 


123  Fed.   871,   69  CCA  499. 
Infra  {   330. 

[b]  Osmalatlve  pmaltlwi. — That 
Rev.  St.  {  2802  provides  for  a  for- 
feiture and  penalty  of  treble  the  val- 
ue of  an  article  subject  to  duty  found 


within  the  United  States,  which  was 
not  mentioned  to  the  collector,  does 
not  indicate  that  the  offense  is  not 
within  i  3082,  imposing  a  penalty  of 
fine  or  Imprisonment  for  fraudulent- 
ly or  knowingly  importing  any  mer- 
chandise contrary  to '  law,  the  latter 
section  making  the  act  a  crime  and 
Imposing  a  severer  penalty  for  the 
act  done  fraudulently  and  know- 
ingly. U.  S.  V.  Chesbrough,  176  Fed. 
778. 

33.  U.  S.  V.  Mescall,  215  U.  8. 
2t,  30  set  19,  64  L.  ed.  77.  See 
U.  S.  V.  Twenty-five  Packages  of  Pan- 
ama Hats,  231  U.  S.  368.  34  SCt  63, 
58   L.   ed.   267. 

39.  U.  S.  V.  Claflln.  97  U.  a.  646, 
653  note,  24  L.  ed.  1082,  1085. 

40.  U.  S.  V.  Twenty-Five  Pack- 
ages of  Panama  Hats,  231  U.  S.  868, 
34  SCt  63,  68  L.  ed.  267. 

[a]  VeaaltleB  aot  aeoessazUy  co- 
iaeldMrt^— "But  while  punishment  for 
the  crime  and  forfeiture  of  the  goods 
will  often  be  coincident  penalties, 
they  are  not  necessarily  so.  nor  Is 
there  any  Inconsistency  in  proceeding 
against  the  res  if  the  wrongdoer  is 
beyond  the  Jurisdiction  of  the  court." 
U.  S.  v.  Twenty-Five  Packages  of 
Panama  Hats,  231  U.  S.  358.  34  SCt 
63,   58   L.   ed.   267. 

41.  Sierra  v.  U.  S..  233  Fed.  37, 
147  CCA   107. 

43.  U.  8.  V.  Twenty-Five  Packages 
of  Panama  Hats.  231  U.  8.  358.  361. 
34  SCt  63,  58  L.  ed.  267. 

"It  was  argued  that  the  goods 
could  only  be  forfeited  for  the  same 
acts  that  would  support  an  Indict- 
ment, and  inasmuch  as  the  consignor 
could  not  be  rrosecuted  here  for  mak- 
ing a  false  Invoice  in  a  foreign  coun- 
try, neither  could  the  goods  be  for- 
feited for  the  same  conduct  in  the 
same  place.  .  .  .  The  very  fact  that 
the  criminal  provision  of  the  statute 
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is  charged  with  knowledge  of  the  operation  of  our 
customs  laws  ^' 

[$  327]  d.  Liability  of  Kondntiable  Merchan- 
dise to  Forfeiture.  The  requirements  of  customs 
taws  regarding  the  importation  of  goods  are  just  as 
positive  in  respect  to  goods  exempt  from  duty  as 
in  respect  to  dutiable  goods,  and  importers  must 
comply  with  them,  irresptective  of  whether  the  mer- 
chandise they  import  is  dutiable  or  free  of  duty." 
But  where  forfeiture  is  sought  for  the  yiolation  of 
requirements  which  relate  only  to  dutiable  goods, 
there  can  of  course  be  no  forfeiture  in  c^es  where 
the  goods  are  nondutiable,  for.  in  such  cases  there 
is  no  violation  of  law." 

[(  328]  e.  Grounds  of  Forfeiture— (1)  In 
OeneraL  Forfeiture  is  prescribed  not  only  ior 
fraudulent  acts  that  result  in  loss  of  revenue,  but 
for  other  acts  which,  innocent  in  themselves,  tend 
to  such  loss  or  to  administrative  difSculty,  and  also 
for  the  importation  of  goods  whose  use  is '  consid- 
ered contrary  to  public  policy.*'  This  penalty  of 
loss  of  goods,  frequently  accompanied  by  personal 


punishment,   accrues   for  a  wide   variety  of  aets, 
both  of  commission  and  of  omission. 

li  329]  (2)  Irregularity  of  ImporUtion.  There 
are  numerous  statutes  of  a  regulatory  character, 
obviously  enacted  with  a  view  to  the  prevention  of 
practices  which,  although  not  necessarily  fraudu- 
lent, would  if  permitted  result  in  loose  administra- 
tion of .  the  law  and  consequent  tendency  toward 
frauds  upon  the  revenue,  as  where  the  statutory  re- 
quirements concerning  marks  aind  certificates  for 
wines  and  liquors  have  not  been  observed;*'  or  goods 
belonging  to  or  consigned  to  the  master,  officer,  or 
crew  of  a  ship,  have  been  intentionally  omitted  from 
the  manifest;*'  or  persons  coming  into  the  United 
States  with  dutiable  merchandise  have  failed  to  de- 
liver a  verified  manifest  thereof  at  the  nearest  col- 
lection office;**  or  part  of  an  importation  disagrees 
with  the  entry  made  therefor,  unless  the  difference 
arises  from  accident  or  mistake;'"'  or  the  unload- 
ing or  delivery  of  merchandise  has  been  effected 
without  first  having  obtained  a  pemiit,<>^  unless 
such  unloading  is  from  unavoidable  accident,  neces- 


doea  not  operate  eztraterritorlally 
against  the  conslgrnor,  would  be  a 
reason  why  the  goods  themselves 
should  be  subjected  to  forfeiture  on 
arrival  here."  U.  S.  v.  Twenty-Five 
Packages  of  Panama  Hats,  supra. 

48.  U.  S.  v.  Twenty-Five  Padcages 
of  Panama  Hats,  231  U.  S.  358.  34 
set  63,   68  L.  ed.   267. 

[a]  Consign—  wko  wsk*  mMS 
■ohaata  In  a  foreign  oonntey  must  be 
treated  as  having  made  the  shipment 
of  goods  to  this  country  with  Icnowl- 
edge  that  they  could  not  remain  on 
the  vessel,  and  that  if,  after  being 
unloaded,  they  were  not  called  for, 
they  would  be  stored  in  general  or- 
der, there  to  remain  free  from  the 
burden  of  any  state  legislation,  and 
within  the  protection  and  the  com- 
merce clause  of  the  constitution.  The 
foreign  consignor  is  charged  with 
knowledge  that,  if  goods  stored  in 
such  warehouse  were  not  called  for 
within  the  year,  they  were  to  be  sold 
at  public  outcry,  or  If  during  that 
period  they  were  taken  out  for  ship- 
ment to  a  foreign  port  they  would 
start  from  a  place  of  storage  within 
the  territory  of  the  United  States 
and  move  thence  in  a  channel  of  its 
•  commerce.  U.  8.  v.  Twenty-Five 
Packages  of  Panama  Hats.  231  U.  S. 
358,  34  set  63.  68  Li.  ed.  267. 

44.  Estes  V.  U.S.,  227  Fed.  818, 
142  CCA  342;  U.  S.  v.  Fifty  Waltham 
Watch  Movements,  139  Fed.  291;  TJ. 
S.  V.  The  Sarah  B.  Harris.  27  P.  Cas. 
No.  16.223,  4  Cliff.  147  [aff  21  F.  Cas. 
No.  12,344.  1  Hask.  52];  U.  S.  v. 
Twenty  Cases  of  Matches,  28  F.  Cas. 
No.  16,659,  2  B}ss.  47;  Six  Parcels  of 
Placer  Gold  v.  U.  S.,  8  Arts.  389, 
76  P  473. 

46.  Dalgle  V.  V.  S.,  237  Fed.  159, 
160  CCA  305  (holding  that  goods  not 
dutiable  cannot  be  forfeited  under 
Rev.  St.  Ji  2863,  3002,  or  3097). 

46.  U.  S.  V.  The  Theophile,  11 
Fed.  696. 

47.  In  re  Sixty  Pipes  of  Brandy, 
10  Wheat.  (U.  S.)  421,  6  L.  ed.  356; 
Six  Hundred  and  Fifty-One  Chests  of 
Tea  V.  U.  S.,  22  F.  Cas.  No.  12.916, 
1  Paine  499  [aff  12  Wheat.  486,  6 
L.  ed.  702];  U.  S.  v.  Eighteen  Pipes 
Distilled  Spirits,  25  F.  Cas.  No.  16,- 
033a;  U.  S.  v.  Half  Barrel,  etc.,  26 
F.  Cas.  No.  16,280,  5  SaWy.  594.  6 
Sawy.  63:  U.  S.  v.  One  Half  Barrel 
Brandy,    27   F.   Cas.   No.   15,931. 

[a]  Bnoh  pxovlalona  do  not  eom- 
vrshend  wrsoksd  goods,  or  goods 
round  In  a  vssssl  dsssitsd  by  her 
crew,  where  it  was  necessary  for  the 
preservation  of  the  goods  to  take 
them  to  the  nearest  accessible  part 
of  the  coast.  Under  such  circum- 
stances,   if  a   revenue   ofllcer   should 


not  be  present  to  take  charge  of  them, 
the  single  circumstance  of  their  be- 
ing found  unmarked  and  unaccom- 
panied with  certificates  would  not  of 
Itself  be  sufflclent  to  forfeit  them. 
Piesch  v.  Ware,  4  Crancb  (U.  S.) 
347,  2  L.  ed.  643. 

48.  Rev.  St.  I  2809.  The  Cooult- 
1am,  77  Fed.  744,  23  c6a  438  [rev 
57  Fed.  706]  (holding  that  merchan- 
dise not  so  consigned  was  not  for- 
feitable thereunder):  The  Ariel,  I 
F.  C:as.  No.  527,  1  Hask.  65;  U.  8. 
V.  Hutchinson,  26  F.  Cas.  No.  15,431, 
1  Hask.  146;  U.  S.  v.  Ten  Thousand 
Cigars.  28  F.  C^as.  No.  16,450,  2 
Curt  436  (holding  that  for  the  pur- 
poses of  this  act  the  master  of  a 
vessel  who  receives  goods  on  board 
without  any  bill  of  lading  or  in- 
voice, with  the  intention  either  to 
smuggle  them  or  duly  to  enter  them 
as  he  may  see  fit  to  elect,  must  be 
deemed  the  consignee). 

[a]  Under  a  statnta  forfeiting' 
msmhandiss  wham  Importsd  from  ter- 
ritory sdjacsmt  to  tbo  Vnltsd  Btates, 
if  the  master  of  the  vessel  does  not 
upon  his  arrival  present  a  true  mani- 
fest, such  forfeiture  is  incurred  if 
either  a  false  manifest  or  if  no  mani- 
fest at  all  is  presented.  In  re  One 
Hundred  and  Thirty-Four  Thousand 
Nine  Hundred  and  One  Feet  of  Pine 
Lumber,  18  F.  Cas.  No.  10,523,  4 
Blatchf.  182. 

49.  Rev.  St.  99  3098,  3099. 

[a]  Temporacy  Importation^— This 
section  applies  to  horses  temporarily 
loaned  by  a  Mexican  rancher  to  a 
neighbor  whose  ranch  was  immedi- 
ately north  of  the  frontier  line.  U. 
8.  V.  One  Sorrel  Stallion,  etc.,  51  Fed. 
877.  See  also  U.  S.  v.  Elghty-Flve 
Head  of  Cattle,  206  Fed.  679  (cattle 
straying  across  boundary).  Compare 
V.  a.  V.  One  Sorrel  Horse,  27  P.  (3as. 
Na  15,953,  22  Vt.  655  (denying  for- 
feiture of  a  horse  brought  within  the 
limits  of  the  United  States  as  a  mere 
instrument  of  conveyance,  in  the 
prosecution  of  a  Journey  or  a 
visit). 

GO.  U.  S.  V.  Six  Packages  of  Ooods, 
6  Wheat.  (U.  S.)  520,  B  L.  ed.  821 
(holding  that  the  forfeiture  could  be 
claimed  if  there  was  an  unexplained 
variance  between  the  importation  and 
the  first  entry,  made  In  relation 
thereto,  although  a  second  entry  had 
been  made  before  the  seiiure  of  the 
article). 

ta]  Thraatsnad  ptUaM  b7  tb*  eaa- 
mlss'  soldiers  Is  a  sufflctent  excuse 
for  a  mistake  in  the  entry,  it  being 
clearly  shown  that  It  was  necessarily 
made  hurriedly,  and  in  the  absence  of 
the  owner.  U.  S.  v.  Nine  Packages 
of    Linen,    27    F.    Cas.    No.    15,884,    1 


Paine  12». 

SI.  Rev.  St.  (  2873;  Harford  v. 
U.  S.,  8  Cranch  (U.  S.)  10»,  3  L.  ed. 
504  (holding  that  the  statute  applied 
to  goods  the  importation  of  which 
was  prohibited  by  law);  U.  S.  v. 
Three  Cases,  28  F.  Cas.  No.  16,498, 
6  Ben.  658. 

[a]  Baggage^— Where  a  person  ar- 
riving in  the  United  Stat^  took  with 
him  from  the  vessel  a  portion  of  bis 
baggage  which  he  had  willfully  omit- 
ted to  declare  to  the  customs  officers 
1  2872  was  violated.  U.  8.  v.  Two- 
Hundred  and  Eighteen  and  One-Half 
Carats  Loose  Emeralds,  153  Fed.  643 
[aff   154    Fed.    839,    83    CCA    475]. 

[b]  Apvnrtaaancaa  or  eqnlpmants 
of  a  ship  are  not  Included  within 
the  term  "goods,  wares,  or  merchan- 
dise," and  no  permit  is  neoesaary 
for  them.  U.  S.  v.  Chain  Cable.  25 
F.   C^as.   No.    14,776,    2    Sumn.    362. 

[c]  A  permit  oMalasd  by  tswaA 
or  by  collusion  will  not  be  sufHcient 
to  prevent  a  forfeiture  under  these 
statutes.  U.  S.  v.  The  Sarah  B.  Har- 
ris, 27  F.  Cas.  No.  16,223,  4  Clift. 
147  [aff  21  F.  Cas.  No.  12,344,  1 
Hask.  52].  See  also  Bottomley  v. 
U.  8..  3  F.  Cas.  No.  1,688.  1  Story 
135;  In  re  Ten  Cases  of  Opium,  28  F. 
Cas.  No.  13.828,   Dead/  62. 

[d]  Xlaoe  of  waoadlng.— These 
statutes  embrace  all  cases  of  the  un- 
loading of  goods  without  a  permit, 
and  it  is  immaterial  whether  the  un- 
loading Is  .tt  an  Intermediate  port 
or  at  the  port  of  destination  so  long 
as  it  is  within  the  United  States,  the 
object  of  the  statutes  being  to  pre- 
vent frauds  upon  the  revenue.  U.  8. 
V.  Twenty  Cases  of  Matches,  28  F. 
Cas.  No.  16,569.  2  Biss.  47. 

[e]  Wliat  oonatttntaa  unlosdlnrr— 
(1)  The  term  "unloading,"  as  used  In 
this  statute,  contemplates  some  sep- 
aration of  tbe  goods  from  the  vessel 
and  from  her  Immediate  charge  and 
control.  U.  8.  v.  The  Ehcpress.  25  F. 
Cas.  No.  16,066.  <2)  It  has,  however, 
been  held  that  the  wharf  could  not 
be  treated  as  constructively  a  part 
of  the  vessel,  and  that  therefore  a 
removal  of  the  goods  to  the  wharf, 
although  perhaps  made  for  the  pur- 
pose of  a  more  convenient  examina- 
tion, would  nevertheless  be  an  un- 
loading within  the  meaning  of  this 
law.  U.  8.  V.  Nine  Trunks,  27  F. 
Cas.  No.  16,886.  See  also  Seita  v.  V. 
8.,  »7  U.  8.  404,  24  L.  ed.  1031.  Com- 
pare U.  S.  V.  Ninety-Five  Boxes,  etc. 
27  F.  Cas.  No.  15.891.  (3)  Likewise 
it  has  been  held  that  where  goods 
had  been  entered  for  exportation, 
their  discharge  into  a  lighter  would 
constitute  a  landing  within  the  mean- 
ing of  a  statute  providing  for  a  for- 
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aity,  or  distress  of  weather;"'  or  articles  subject 
to  duty  found  in  the  baggage  "  of  any  person  ar- 
riving in  th^  United  States  were  not,  at  the  time 
of  making  the  entry  for  such  bagg^age,  mentioned  to. 
the  oolleetor  by  the  passenger;"*  or  without  author- 
ity the  eostombonse  seal  has  been  removed  from  the 
ears  in  which  merchandise  is  being  transported;** 
or  merchandise  transported  across  certain  states  un- 
der a  customs  permit  has  not  been  duly  reported  to 
the  collector  of  the  district  of  arrival.'*    A  related 


class  of  cases  arises  under  the  requirement  that  if 
the  appraised  value  of  an  importation  exceeds  the 
entered  value  more  than  seventy-five  per  cent  the 
goods  shall  be  seized,  regardless  of  the  good  faith  of 
the  importer  or  entrant  of  the  goods."^  The  statute 
forbidding  the  importation  of  goods  contrary  to 
law"  applies  only  to  the  importation  of  goods  il- 
legally packed  or  absolutely  forbidden,  and  is  not  a 
duplication  of  the  smuggling  section  of  the  Gustoqis 
Administrative  Act." 


feiture  for  an  unloadlnK  under  such 
circumstances,  althouch  It  was 
claimed  that  the  relandlnK,  was  sim- 
ply to  correct  a  mistake  In  the  entry. 
In  re  Two  Thousand  Tin  Cans,  24 
F.  Cas.  No.  14,303,   7  Ben.   34. 

68.  U.  S.  V.  Hayward,  26  F.  Cas. 
No.  15,S>6,  2  Qall.  486  Jdlst  Pelsch 
V.  Ware.  4  Cranch  (U.  S.)  347,  2  Lu 
ed.  6431. 

[a]  Vhe  attmaatag  of  a  Tfil  Is  a 
clear  case  of  unavoidable  accident, 
necessity,  or  stress  of  weather,  with- 
in the  meantUK  of  this  statute.  The 
Cargo  ex  Lady  Essex,  39  Fed. 
7(5. 

[b]  St  i»  tlM  mastei'a  antr  to  «rtv* 
do*  Botloa  of  tiM  oonUncoiwy  mak- 
ing the  unloading  necessary,  but  it 
would  seem  that  a  failure  so  to  do 
would  not  incur  a  forfeiture.  The 
Cargo  ex  Liady  Sssex,  39  Fed.  765. 
Compare.  U.  S.  v.  Hayward.  26  F. 
Ca&    No.    15.836,    2    Qall.    485. 

63.     See  cases  infra  this  note. 

[a]  "Bareaoe." — A  passenger's 
wearins  appartl,  articles  of  adorn- 
ment, and  personal  effects  do  not 
cease  to  be  baggage  the  moment  they 
are  taken  out  of  a  trunk  and  placed 
on  the  person.  U.  S.  v.  One  Pearl 
Chain,  123  Fed.  371,  69  CCA  499,  139 
Fed.    613,    71   CCA   609. 

[b]  "Bmnrace"  Inclndea  preclona 
•tones  carried  loose  in  the  pocket  of 
a  passenger,  although  they  are  not 
within  the  common-Taw  definition  of 
that  term.  U.  S.  v.  218^4  Carats 
Loose  Emeralds,  153  Fed.  643  [aft 
154  Fed.  839,  83  CCA  476]  (two  hun- 
dred eighteen  and  one-half  carats, 
loose). 

[c]  aanraff*  as  dlattaguished  fMa> 
maztdianalsav — Section  2802,  with  SS 
2799.  2801,  apparently  provides  a  spe- 
cial system  for  the  entry  of  dutiable 
articles  contained  In  the  baggage  of 
arriving  passengera  Dutiable  arti- 
cles brought  by  such  passengers  but 
not  in  the  packages  of  baggage  are 
to  be  entered  as  merchandise  and 
are  subject  to  Rev.  St.  !9  2785.  3082, 
2872,  2874,  but  none  of  these  four 
sections  applies  to  dutiable  articles 
in  the  baggage  of  passengers.  U.  S. 
V.  One  Pearl  Necklace,  111  Fed.  164, 
49  CCA  287.  66  LiRA  130.  See  supra 
S  97. 

[d]  Mnnhanfllaa,  Intended  for 
■ale  Imt  aooompanyuir  a  passenfsr, 
need  not  be  entered  as  personal  bag- 
gage, but  may  be  treated  by  the 
passenger  as  merchandise  regularly 
imported.  U.  S.  v.  One  Trunk,  192 
Fed.  913,  114  CCA  863. 

54.  Rev.  St.  i  2802:  U.  S.  v.  One 
Trunk,  192  Fed.  913,  114  CCA  853; 
Harts  v.  U.  S.,  140  Fed.  843,  72 
CCA  255;  V.  S.  v.  One  Pearl  Chain, 
139  Fed.  613,  71  CCA  509;  U.  S.  v. 
Harts,  181  Fed.  886  [aff  140  Fed.  843 
72  CCA  255];  Dodge  v.  U.  S..  131 
Fed.  849,  65  CCA  603  [certiorari  den 
195  n.  S.  632,  25  SCt  790,  49  L..  ed. 
3531:  One  Pearl  Chain  v.  V.  B.,  123 
Fed.  871.  69  CCA  499;  U.  S.  v.  One 
Pearl  Necklace,  111  Fed.  164,  49  CCA 
287,  5»  LRA  ISO;  U.  S.  v.  Nine 
Trunks.    27    F.    Cas.    No.    15,885. 

[a]  Artlales  passed  by  iaspeotor.— • 
Section  2802  Is  limited  to  articles 
found  by  the  inspector  in  a  passen- 
ger's baggage,  and  has  no  application 
where  goods  have  been  successfully 
passed  through  the  customhouse 
without  discovery.  U.  S.  v.  Five 
Packages  of  Tapestry,  114  Fed. 
4»<. 

[b]  Batay  aftar  aoonMl  of  for- 


feiture on  permission  of  •collector  of 
customs  does  not  constitute  waiver 
of  right  of  forfeiture  nor  estop  the 
United  States  from  asserting  that 
right.  U.  S.  V.  One  Purple  Cloth 
Costume,  158  Fed.  899. 

[c]  Icaozaao*  «f  pcaaaiioa  of 
goods. — ^Failure  to  mention  dutiable 
articles,  where  the  passenger  is  ig- 
norant of  the  fact  that  they  are  on 
board,  does  not  make  them  forfeit- 
able. U.  S.  V.  Two  Baskets,  205 
Fed.  37,  123  CCA  310. 

[d]  Ab  attompt  to  make  an  anti7 
in  the  manner  prescribed  is  neces- 
sary before  a  forfeiture  can  be 
claimed.  U.  S.  v.  Ninety-Five  Boxes, 
etc.,    27    F.    Cas.    No.    16,891. 

[e]  Bnfflelent  mention  of  artlola 
to  avoid  forfeltiiTS^— (1)  If  at  any 
time  while  the  entry  is  being  made, 
but  before  it  is  completed,  there  is 
a  disclosure  by  the  passenger  which 
is  sufficient  to  put  the  oflicer  upon 
inquiry  as  to  the  dutiable  character 
of  any  of  the  contents  of  the  pack- 
ages, such  articles  must  be  consid- 
ered as  "mentioned"  within  the  mean- 
ing of  the  statute,  notwithstanding 
they  were  not  mentioned  In  the  doc- 
uments. U.  S.  V.  One  Pearl  Neck- 
lace, 111  Fed.  164,  49  CCA  287,  66 
LRA  130.  (2)  The  mention  of  duti- 
able articles  in  a  passenger's  bag- 
gage will  not  relieve  It  from  for- 
feiture under  other  provisions  than 
i  2802.  U.  S.  V.  One  Blue  Taffeta 
Evening  Coat,  241  Fed.  926.  (3)  A 
passenger's  declaration  for  certain 
"wearing  apparel"  Is  sufficient  to  cov- 
er Jewelry,  especially  where  the  lat- 
ter is  listed  under  the  heading  "wear- 
ing apparel"  in  the  customs  blank 
prepared  for  the  use  of  the  passen- 
ger. U.  S.  v.  One  Pearl  Chain,  139 
Fed.  613,  71  CCA  500.  (4)  "Men- 
tioned" in  Rev.  St.  {  2802  does  not 
Involve  a  legal  conclusion,  since  the 
term  is  not  used  as  a  legal  term,  but 
embraces  any  form  of  mentioning  in- 
cluded in  its  broader  colloquial  mean- 
ing. U.  S.  V.  One  Blue  TaSeta  Eve- 
ning Coat,  etc.,  237  Fed.  703.  (5) 
That  the  form  of  declaration  pre- 
pared by  the  treasury  department  to 
facilitate  the  entry  of  baggage  is 
misleading  and  unintelligible  in 
form  does  not  relieve  the  passenger 
from  compliance  with  the  statute.  U. 
S.  V.  One  Pearl  Necklace,  111  Fed. 
164,    49    CCA    287.    56    LRA    130. 

[f]  Time  allowed  for  deolaratlon. 
— U.  S.  V.  One  Pearl  Chain,  139  Fed. 
613,    71   CCA   600. 

[g]  InteaU— Fraudulent  intent  is 
not  an  ingredient  of  the  cause  of  for- 
feiture under  i  2802;  it  is  enough 
that  the  failure  to  mention  dutiable 
articles  in  the  baggage  was  inten- 
tional. Harts  V.  U.  S.,  140  Fed.  843, 
72  CCA  265  [all  131  Fed.  886]:  Dodge 
V.  U.  S.,  131  Fed.  S49,  65  CCA  603 
[certiorari  den  195  U.  S.  632,  25  SCt 
790,  49  L.  ed.  3531;  V.  8.  v.  One 
Pearl  Necklace,  111  Fed.  164,  49  CCA 
287.    56    LRA    130. 

[h]  KotiTe  imniBt«rlsl^"The  law 
is  well  settled  that  "where  a  statute 
Imposes  a  duty  upon  a  citizen,  for' 
the  protection  of  the  revenue,  or  for 
any  other  specific  purpose,  to  do  spe- 
cific acts,  and  establishes  penalties 
or  forfeitures  as  a  part  of  the  con- 
sequences of  not  doing  the  required 
acts  the  motive  of  the  person  in- 
curring the  penalty  has  nothing  .to 
do  with  It.' "  Per  Hawley,  J.,  in 
Harts  V.  U.  S.,  140  Fed.  843,  72  CCA 
266. 


-  [i]  Xvldsno*  of  Ivtant. — ^Dutiable 
articles  were  found  placed  in  the 
skirts  of  dresses  comprising  part  of  a 
passenger's  baggage  in  auch  a  way 
that  they  could  not  be  seen  until  the 
dresses  were  unfolded.  This  did  not 
Justify  the  conclusion  that  there  had 
been  an  intent  to  avoid  duty.  U.  S. 
V.  Harts,  131  Fed.  886  [aft  140  Fed. 
843.  72  CCA  266]. 

[J]  If  tha  goods  hare  baen  sao- 
oassfalljr  paaaed  throagh  the  mmUnar- 
botuw  'witbont  aisooves7,  it  would 
seem  that  this  particular  section  of 
the  sUtute  (Rev.  St.  {  2802)  would 
have  no  application,  but  such  goods 
would  clearly  be  forfeitable  under  9 
3082  which  is  held  also  to  apply  to 
goods  imported  in  the  baggage  of  s 
passenger.  U.  S.  v.  Five  Packages  of 
Tapestry,   114  Fed    496. 

55.  U.  S.  V.  Three  Railroad  Cars. 
28  F.  Cas.  No.  16.513,  1  Abb.  196 
(where  the  court  after  a  full  con- 
struction of  this  statute  concluded 
that  a  proceeding  for  the  forfeiture 
on  this  ground  cannot  be  maintained 
by  Virtue  of  this  statute,  unless  the 
facts  in  the  case  are  such  that  a 
criminal  prosecution  would'  He 
against  the  party  who  broke  the 
seals,  as  provided  for  in  the  first 
part  of  the  provisions  of  this  sec- 
tion; and  that  therefore  where  the 
breaking  was  not  done  "willfully," 
within  the  meaning  of  the  statute,  a 
proceeding  for  the  forfeiture  could 
not  be  maintained). 

66.     Rev.    St.    I    4363. 

[a]  This  provlatoB  appIlMi  regard- 
less of 'Rev.  St.  t  4878,  exempting 
from  forfeiture  the  cargo  of  ves- 
sels when  belonging  to  persons  other 
than  the  master,  owner,  or  mariners 
of  such  vessels.  Prlestman  v.  U.  S.. 
4  Dall.  (U.  S.)  28,  1  L.  ed.  727.  See 
also  Active  v.  U.  S.,  7  Cranch  (U. 
S.)    100,    8   L.   ed.    282. 

57.  Act  Oct.  3.  1913  (38  St. .  at 
L.  184  c  16  I  3  par  I)  (under  which 
seizure  is  mandatory  and  fraud  is 
presumed  unless  the  undervaluation 
has  arisen  from  a  manifest  clerical 
error;    and    forfeiture    shall    be    ad- 

iudged  unless  the  claimant  shall  re- 
lut  the  presumption  of  fraud). 

[a]  A  lagal  appzalaeaiant  is  a 
condition  precedent  to  the  applica- 
tion of  this  provision.  Lace  House 
V.  U.  S.,  141  Fed.  869,  73  CCA 
103. 

68.  U.  S.  Rev.   St.   i   3082. 

69.  U.  S.  V.  One  Slue  Taffeta  Eve- 
ning Coat,  etc.,  237  Fed.  703.  707 
(where  the  court  said:  "In  United 
States  V.  Thomas,  Fed.  Cas.  No.  16,473, 
4  Ben.  370,  Judge  Hall  applied  this 
definition  so  far  as 'to  hold  bad  an  in- 
dictment under  section  3082,  which 
charged  that  the  goods  were  Imported 
without  payment  of  the  legal  duties. 
His  theory  was  that,  since  the  impor- 
tation was  complete  when  the  goods 
reached  the  port,  and  no  duties  could 
be  evaded  till  entry,  there  could  be 
no  legal  importations,  except  the 
goods  were  Illegally  packed  or  abso- 
lutely forbidden.  The  case  was  fol- 
lowed by  Judge  Deady  in  U.  a.  v. 
Kee  Ho.  33  Fed.  333,  13  Sawy.  143 
and  by  Judge  Benedict  in  U.  3.  v. 
Claflin,  25  F.  Cas.  No.  14,798,  13 
Blatchf.  178,  but  it  was  criticized  by 
Judge  Longyear,  obiter,  In  U.  S.  v. 
Merriam,  28  F.  Cas.  No.  15,759.  As 
there  have  been  three  decisions  upon 
the  point,  I  scarcely  think  I  ought  to 
disregard  them  as  mere  matter  of 
authority"). 


672    [17  C.  J.] 


CUSTOMS  DUTIES 


[§  330 


[$  330]  (3)  Fnadvlent  Importation.*"  An  im- 
portant elass  of  forfeiture  cases 'arises  from  fraudu- 
lent acts  on  the  part  of  importers,  as  where  goods 
are  smuggled;"  or  where  merchandise  has  been 
knowingly  or  fraudulently  imported  contrary  to  law, 
or  knowingly  received,  concealed,  bought  or  gold. 


after  importation;**  or  wheJ'e  goods  have  been  in- 
troduced into  the  commerce  of  the  United  States,** 
or  attempts  have  been  made  to  enter 'or  to  intro- 
duce '*  into  the  commerce  of  the  United  States  any 
imported  merchandise,*'  by  means  of  a  fraudulent 
or  false  invoice,**  afiSdavit,  or  other  false  statement 


eo.  VMkndiilaBt  Intaat  see  Infra  I 
382 

ei.     Rev.    St.     {     2865. 

[a]  Bmnffrlcd  gooim. — (1)  The  act 
of  smuKKling  was  complete  when  a 
passenger  had  passed  from  the  ves- 
sel to  the  shore,  and  it  was  Imma-' 
terlal  that  he  had  not  gone  beyond 
the  customs  llne^  established  on  the 
dock  for  convenience  in  examining 
baggage.  U.  S.  v.  218^  Carats  Loose 
Emeralds,  153  Fed.  643  (afC  154 
Fed.  gat,  83  CCA  475].  (2)  This 
section  does  not  Include  a  case 
where  merchandise  is  fraudulently 
entered  at  the  customhouse.  U.  S.  v. 
Six  Hundred  and  Forty-Slz  Half- 
Boxes  of  Figs,  164  Fed.  778.  (8)  The 
Innocent  buyer  of  smuggled  merchan- 
dise is  under  no  liability  to  enter  It 
for  the  payment  of  duty.  Such  pay- 
ment would  not  relieve  a  forfeiture 
already  incurred,  nor  would  failure 
to  pay  revive  It  when  once  barred.  U. 
a.  V.  One  Dark  Bay  Horse,  130  Fed. 
240.  (4)  Where  a  platn  to  smuggle 
is  shown  by  the  manner  of  packing 
and  invoicing,  imported  merchandise 
iB  liable  to  forfeiture,  although  the 
Invoice  may  have  been  corrected  be- 
fore entry.  U.  S.  v.  One  Bag  of 
Crushed  Wheat.  166  Fed.  562. 

63.  Rev.  St.  41  3066,  3082;  U.  8. 
V.  Two  Trunks.  28  F.  Cas.  No.  16,591, 
6  Ben.  218.  See  also  U.  S.  v.  The 
Sarah  B.  Harris,  27  F.  Cas.  No.  16,223. 
4  Clifr.  147;  U.  8.  v.  Twenty  Cases  of 
Matches,  28  F.  Cas.  No.  16,559,  2  Blsa. 
47;  Bishop  v.  The  Freemason,  Quln- 
cy  (Mass.)  387;  Bulkly  v.  Orms, 
Brayt.    (Vt.)    124. 

[a]  "OoBcealed."— (1)  The  term 
"concealed,"  In  the  act  of  March  2, 
1799  (1  St.  at  L.  677  c  22  J  68), 
applies  only  to  articles  intended  to 
be  secreted  and  withdrawn  frpm  pub- 
lic view  on  account  of  the  duties  not 
having  been  paid  or  secured  to  be 
paid,  or  from  some  other  fraudulent 
motive.  U.  8.  v.  Three  Hundred  and 
Fifty  Chests  of  Tea,  12  Wheat.  (U. 
S.)  486,  6  L.  ed.  702.  (2)  Under  i 
3066  it  is  held .  that  the  conceal- 
ment, within  the  meaning  of  the  act, 
must  be  a  concealment  from  the  of- 
ficers of  the  customs,  the  mere  fact 
of  being  omitted  from  the  manifest 
being  of  itself  insufflcient.  U.  8.  v. 
Twenty-Six  Diamond  Rings,  28  F. 
Cas.  No.  16,572.  1  Sprague  294.  (3) 
Merchandise  was  "concealed"  which 
did  not  appear  on  the  manifest  or 
invoice  of  the  cargo,  was  not  entered 
at  the  customhouse,  nor  in  any  man- 
ner made  known  to  the  customs  of- 
ficials. U.  S.  V.  Certain  Hogsheads 
of  Molasses,  25  F.  Cas.  No.  14,766,  1 
Curt.  276.  (4)  The  concealment  need 
not  be  made  by  "the  owner  or  con- 
signee, or  by  his  procurement,  or 
with  his  concurrence.  Nor  would 
the  forfeiture  be  saved  by  an  offer 
on  the  part  of  tfe  owner  to  enter 
the  goods  as  soon  as  he  is  aware  of 
the  arrival  of  the  same.  U.  S.  V. 
Fifty-Eight  Thousand  Eight  Hundred 
and  Fifty  Cigars,  25  F.  Cas.  No.  15,- 
092.  (5)  With  regard  to  !  3082 
it  Is  held  that  the  mere  act  of  re- 
sisting the  officer  of  the  customs, 
and  of  throwing  packages  from  the 
window  of  a  building,  whereby  they 
are  entirely  removed  from  the  cus- 
tody and  control  of  the  officer,  would 
not  in  Itself  constitute  a  conceal- 
ment within  the  meaning  of  this  act. 
V.  8.  V.  Farnsworth,  25  F.  Cas.  No. 
15,072,   1    Mason   1. 

[b]  Bvaaion  of  ooaanlar  fee. — ^As 
the  fees  authorized  by  Rev.  St.  S 
2851,  providing  that,  for  verifying 
an  invoice  the  consul  shall  be  en- 
titled to  a  fee  of  two  dollars  and  fifty 


cents  belong  to  the  United  States, 
the  Importation  of  nondutlable  goods 
without  the  payment  of  such  fee  is 
an  act  injurious  to  the  government 
and  fraudulent.  Six  Parcels  of  Placer 
Gold  V.  tJ.    S.,  8  Arix.   389,  76  P   473. 

[c]  BanMT*. — The  provisions  of 
i  3082  apply  to  dutiable  merchan- 
dise brought  into  the  United  States 
in  the  baggage  of  a  passenger.  U. 
S.  V.  Five  Packages  of  Tapestry,  114 
Fed.  496. 

Cd]     TiM  woxda  "oomtzmix  to  law" 

(1)  refer  to  other  legal  provisions. 
Keck  V.  U.  S.,  172  U.  8.  484,  19  SCt 
254,  43  L.  ed.  505;  Rogers  v.  U.  S., 
180  Fed.  54,  103  CCA  408,  31  LRANS 
264;  U.  8.  v.  Chesbrough,  176  Fed. 
778;  One  Pearl  Chain  v.  U.  S.,  123 
Fed.  371,  59  CCA  499.  (2)  Cattle 
brought  into  the  United  States  with- 
out complying  with  Rev.  St.  J  3100, 
as  to  Inspection  by  a  customs  officer, 
although  not  dutiable,  are  imported 
contrary  to  law.  Estes  v.  U.  S.,  227 
Fad.  818,  142  CCA  342.  (3)  It  is 
"contrary  to  law"  to  import,  without 
compliance  with  Rev.  St.  !  3100,  mer- 
chandise the  lroi>ortation  of  which  is 
expressly  prohibited.  Dalgle  v.  U.  8., 
237  Fed.  159,  150  CCA  306.  (4)  Sec- 
tion 3082,  forbidding  importation  con- 
trary to  law  applies  only  to  the  im- 
portation of  goods  illegally  packed  or 
absolutely  forbidden,  since  the  im- 
portation was  complete  when  the 
goods  reached  port,  while  no.  duties 
could  be  evaded  until  entry.  U.  8. 
V.  One  Blue  Taffeta  Evening  Coat, 
etc.,   237  Fed.  703. 

[e]  HurormatloB  uid  lMrae«.— The 
words  "contrary  to  law"  in  t  3082  re- 
late to  legal  provisions  not  found 
in  the  section  itself,  and  hence  an 
information  alleging  that  an  Impor- 
tation was  made  contrary  to  law, 
without  declarlnir  the  same  for  duty, 
but  failing  to  allege  violation  of  any 
other  regulation  than  those  pre- 
scribed In  the  statute,  limited  the 
prosecution  to  proof  of  a  violation  of 
such  provisions.  One  Pearl  Chain  v. 
U.  8.,  123  Fed.  S71,  59  CCA  499. 

63.  Act  Oct.  '3.  1913  (38  St.  at  L. 
183  c  16  9  3  par  H). 

[a]  ntrodnctlon  Into  oommarce. — 
When  Imported  goods  fraudulently 
undervalued  have  been  unloaded  and 
placed  in  general  order,  they  were 
actually  Introduced  into  the  com- 
merce of  the  United  States  within  tlie 
meaning  of  the  statute  intended  to 
prevent  frauds  on  the  customs.  U.  8. 
V.  Twenty-five  Packages  Panama 
Hats,  231  U.  8.  358.  34  SCt  63,  58 
L.  ed.   267. 

64.  See  cases  infra  this  note.  ' 
[a]     Attempt    to    introdnoe (1) 

When  goods  fraudulently  underval- 
ued and  consigned  to  a  person  in 
New  Tork  arrived  at  the  port  of 
entry,  there  was  an  "attempt  to  in- 
troduce" them  into  the  commerce  of 
the  United  States.  U.  S.  v.  Twenty- 
Five  Packages  of  Panama  Hats,  231 
U.    S.    358,    34    SCt    63,    58    L.    ed.    267. 

(2)  No  fraudulent  "attempt  to  en- 
ter" has  been  made,  where  an  Im- 
porter, after  taking  out  a  fraudulent 
invoice,  suppresses  it  and  enters  on 
a  corrected  invoice.  U.  S.  v.  One 
Trunk,  176  Fed.  1012  [aff  192  Fed. 
913,  114  CCA  3531.  (3)  Where  a 
consignor  has  verified  abroad  a  false 
Invoice  which  he  has  transmitted  to 
the  consignee,  and  the  latter  has  on 
entry  made  proper  additions  to  the 
Invoice  value,  there  has  not  been  an 
attempt  on  the  part  either  of  the 
consignor  or  of  the  consignee  to  enter 
the  merchandise  by  means  of  a  false 
Invoice.  U.  S.  v.  One  Case  No.  1,577, 
234     Fed.     856.     148     CCA     454.       (4) 


Where  the  consignee  raised  the  value 
of  merchandise  at  the  time  of  entry 
so  as  to  correspond  ^o  the  actual  value 
of  the  merchandise  in  the  place  from 
whence  it  wa^  exported,  merchandise 
cannot  be  forfeited  on  account  of 
undervaluation,  fegardless  of  fraud 
of  the  consignor.  U.  S.  v.  Nineteen 
Bales  and  Sixteen  Bundles  of  Rugs. 
247  Fed.  380.  (5)  Formal  entry  or 
customhouse  proceeding  Is  not  neces- 
sary for  violation  of  the  law  against 
Introducing  or  attempting  to  Intro- 
duce into  the  commerce  of  the  Unit- 
ed States  any  Imported  merchandise 
by  means  of  a  fraudulent  invoice;  it 
is  enough  that  the  consignor  shall 
have  attempted  such  introduction  by 
means  of  false  invoices  which  were 
mailed  with  the  goods  by  parcel  post. 
U.  S.  V.  Eighteen  Packages  Dental  In- 
struments, 230  Fed.  564,  144  CCA 
618. 

[b]  nieral  entXT  by  abseutse  does 
not  appear  unless  person  making  en- 
try was  his  agent.  U.  S.  v.  Six  Hun- 
dred Forty-Six  Half-Boxes  of  Figs, 
164   Fed.    778. 

[c]  ■tatementa  sot  reanlred  by 
statBto  or  otherwise,  if  false,  are 
within  the  provision  regarding  entry 
by  means  of  a  false  statement.  U. 
8.  V.  Abrams,  230  Fed.  310,  312  (In 
which  it  is  said  that  the  law  "re- 
quires honesty  and  prohibits  dishon- 
esty in  whatever  is  written  or  said  to 
the  government  regard^pK  the  value 
of  the  Imported  merchandise"). 

65.  See  cases  Infra  this  note.  See 
also  supra  t  4. 

[a]  "IBiported.'^— (1)  Cattle  ar« 
not  Imported  which,  while  grazing, 
roam  across  the  Canadian  frontier, 
without  Intent  on  the  part  of  their 
owner  to  permit  them  to  remain.  U. 
S.  V.  Eighty-Five  Head  of  Cattle, 
205  Fed.  679.  (2)  Horses  temporar- 
ily loaned  by  a  Mexican  rancher  to 
a  neighbor  immediately  north  of  the 
American  boundary  are  "Imported." 
U.  S.  V.  One  Sorrel 'Stallion,  etc.,  51 
Fed.  877. 

66.  See  cases  infra  this  note. 

[a]  "PalBe."-a."The  word  false' 
has  two  distinct  and  well  recognized 
meanings.  It  signifies  (1)  intention- 
ally or  knowingly  or  negligently  un- 
true, and  (2)  untrue  by  mistake,  ac- 
cident, or  honestly  after  the  exer- 
cise of  reasonable  care.  .  .  .  The  con- 
clusion is  that  the  word  'false'  in 
section  9  of  the  act  of  June  10,  1890, 
means  more  than  Incorrect  or  erro- 
neous. It  implies  wrong  or  culpa- 
ble negligence,  and  signifies  know- 
ingly or  negligently  untrue."  U.  S.  ▼. 
Ninety-Nine  Diamonds,  139  Fed.  961. 
966.  970,  2  CCA  9,  2  LRANS  185  [cer- 
tiorari den  201  U.  S.  646,  26  SCt  760. 
50  L.  ed.  903]  (This  Important  deci- 
sion, rendered  in  the  eighth  circuit, 
has  been  followed  in  the  second  cir- 
cuit, in  U.  S.  V.  Seventy-Five  Bales  of 
Tobacco,  147  Fed.  127,  77  (XJA  353.  and 
seems  to  have  been  tacitly  followed 
In  the  third  circuit.  In  which  it  was 
held  that,  to  incur  the  penalty  of 
the  statute,  there  must  be  guilty  sci- 
enter and  intent  on  the  part  of  the 
forfelter.  U.  S.  v.  One  Silk  Rug,  158 
Fed.  974.  86  CCA  178.  Inasmuch  as 
the  supreme  court  denied  the  gov- 
ernment's petition  for  a  writ  of  cer- 
tiorari In  the  case  '[U.  S.  v.  Ninety- 
Nine  Diamonds.  201  U.  S.  645.  28  SCt 
760,  60  L.  ed.  903],  its  doctrine  may 
now  be  regarded  as  settled.) 

[b]  The  iBvoloe  must  be  one  re- 
quired by  the  statute,  and  a  fraudu- 
lent valuation  In  a  paper  not  so  de- 
manded, and  of  no  avail  at  the  cus- 
tomhouse, would  not  subject  the 
goods  to  forfeiture.    U.  S.  v.  One  C^se 
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or  practice  •,"  or  where  the  consignor,  seller,  owner,** 
importer,  consignee,  agent,  or  other  person  or  per- 
sons **  shall  be  guiUy  of  any  willful  act  or  omis- 

of  Cashmere   Shawls,  27  F.  Caa.   No. 
15.923,   5   NTLegObs   247. 

[c]  Wliat  otnwtttatMi  fnadnlaat 
iBTaioa.— U.  8.  v.  Nineteen  Bales  of 
Tobacco,    112   PetJ.   779. 

[d]  P>ck*b(aB  not  nimrttoned  la  la- 
volc*.^ — The  fact  that  three  lace 
dresses  in  a  iiackage  by  themselves 
were  found  In  a  case  of  laces  and 
embroideries,  but  were  not  men- 
tioned In  the  invoice,  does  not  by 
itself  warrant  Infliction  of  the  pen- 
alties provided  for  entering  merchan- 
dise by  means  of  a  false  or  fraudu- 
lent invoice.  Lace  House  v.  U.  S., 
141   Fed.   869,    73  CCA   103. 

[e]  Baaooiut  uatrr  on  aa  IsvolM 
tfuitmXmaar  aud*  ont  br  Sonigu 
■Uppagr. — if.  8.  v.  Twenty  Boxes  of 
Cheese,   163  Fed.  369. 

[f]  If  gootm  •!•  lATOtcad  •*  ft 
ram  dUraiMrt  fMm  tbsir  ftctoftl  ooat. 
with  design  to  evade  the  duties,  for- 
feiture Is  incurred.  U.  S.  v.  Elghty- 
TwQ  Packages  of  Olass,  25  F.  Cas. 
No.   15,038. 

[g]  Til*  pajmast  of  dvtlMi  maA  tb* 


^ion  '*  by  .means  whereof  this  United  States  shall  or 
.may  be  deprived'^  of  the  lawful  duties  accruing 


•pajrmastofd 

iMrrmrj  of  tbe  roods  to  th*  la* 
porter  (1)  (Clifton. V.  V.  8.,  4  How. 
(U.  S.)  242,  11  L.  ed.  957;  Wood  v. 
U.  S..  16.  Pet.  (U.  S.)  842,  10  L.  ed. 
987;  In  re  Cloth  Cases,  6  F.  Cas.  No. 
2.902,  Crabbe  335),  (2)  or  the  giving 
of  a  warehousing  bond  (U.  S.  v.  One 
Thousand  Two  Hundred  and  Ninety- 
One  Bales  of  Tobacco,  27  F.  Cas.  No. 
15.965,  2  Lowell  107),  will  not  pre- 
vent a  forfeiture  if  the  valuation  will 
be  in  fact  fraudulent,  as  to  do  so 
would  allow  a  party  to  avail  himself 
of  his  own  fraud  to  defeat  the  pur- 
poses of  Justice. 

[b]  AddittOB  to  imroioe  ▼*!«••— 
The  provision  permitting  an  addition 
to  the  invoice  value  at  the  time  of 
entry  Is  not  alone  for  the  purpose  of 
protecting  the  importer  against  the 
accrual  of  additional  duty  for  under- 
valuation, but  also  protects  the  con- 
signor against  the  forfeiture  of  the 
goods.  U.  8.  V.  One  Case  No.  1,577, 
234  Fed.  856,  14S  CCA  454. 

[I]  Vormar  l«w  see  U.  a.  v.  Twen- 
ty-ragrht  Packages  of  Pins.  28  P.  Cas. 
No.  16,561,  Gllp.  306  (holding,  under 
former  law,  that  to  Incur  forfeiture 
the  false  Invoice  must  be  produced). 

67.  CUquot  V.  U.  8.,  3  Wall.  (U. 
8.)  114.  18  L.  ed.  116;  U.  8.  V.  Lion, 
17  How.  (U.  S.)  98,  99,  15  L.  ed.  58; 
U  S.  V.  Tricon,  17  How.  (U.  S.)  97, 
15  L.  ed.  57;  V.  8.  v.  Sixty-Seven 
Packages  of  Dry  Goods,  17  How.  (U, 
8.)  85,  16  L.  ed.  54;  Taylor  v.  U.  S., 
3  How.  (U.  8.)  197,  11  L.  ed.  559; 
U.  S.  V.  Two  Baskets,  205  Fed.  37. 
123  CCA  310;  U.  8.  v.  Bhrgott,  182 
Fed.  267;  U.  8.  v.  One  Bag  of  Crushed 
Wheat.  166  Fed.  562;  U.  S.  v.  Seventy- 
Five  Bales  of  Tobacco.  147  Fed.  127, 
77  CCA  353;  U.  8.  v.  Ninety-Nine  Dia- 
monds, 132  Fed.  579  [aff  139  Fed.  961, 
72  CCA  9,  2  LRANS  185  (certiorari 
den  201  U.  8.  645.  26  SCt  760,  50  L. 
ed.  gOS)];  V.  8.  V.  Nineteen  Bales  of 
Tobacco.  112  Fed.  779;  U.  S.  v.  Two 
Thousand  One  Hundred  and  Seven- 
teen Bushels  of  Halt,  8  Fed.  224; 
Locke  V.  U.  S.,  15  P.  Cas.  No.  8.442, 

2  Clinr.  574;  Sinn  v.  U.  S.,  22  F.  Cas. 
No.  12.906,  14  Blatchf.  550;  Six  Cases 
of  Silk  Ribbons,  22  F.  Cas.  No.  12,914, 

3  Ben.  536;  Three  Thousand  One 
Hundred  and  Nine  Cases  of  Cham- 
pagne, 23  F.  Cas.  No.  14,012,  1  Ben. 
241;  Twelve  Hundred  and  Nine  Quar- 
ter Casks,  etc.,  of  Wine,  24  F.  <3as. 
No.  14,279.  2  Ben.  249;  U.  8.  v.  Baker, 
24  P.  CJas.  No.  14.600,  5  Ben.  251;  U. 
S.  V.  Barnes,  24  P.  Cas.  No.  14.523,  6 
Ben.  188;  U.  8.  v.  Dry  Ox  and  Cow 
Aides,  25  P.  Cas.  No.  14,995;  U.  S. 
V.  Eight  Hundred  and  Fifty-Five 
Boxes  of  Sugar,  26  P.  Cas.  No.  1 5,034- 
U.  S.  V.  Eighty-Two  Packages  of 
Glass.  25  F.  (3as.  No.  15,038;  U.  S.  v. 
Five  Casks  of  Files,  25  F.  Cas.  No. 
15,112;  U.  8.  V.  Fourteen  Packages  of 
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Pins,  25  P.  Cas.  No.  15,151.  Ollp.  235; 
U.  8.  V.  One  Case  of  Cashmere 
Shawls.  27  P.  Cas.  No.  15,923,  5  NT 
LegObs  247;  U.  S.  v.  One  Case  of 
Watches,  27  P.  Cas.  No.  15.927a;  U. 
S.  V.  One  Thousand  Four  Hundred 
and  Six  Boxes  of  Sugar,  27  F.  Cas. 
No.  16,959;  U.  8.  v.  Seventy-Eight 
Cases  of  Books,  27  F.  Cas.  No.  16,258, 
2  Bond  271;  U.  S.  v.  Seventy-Eight 
Casks  of  White  Wine,  27  F.  Cas.  No. 
16,259;  U.  8.  v.  Sixteen  Cases  of  Silk 
Ribbons,  27  F.  Cas.  No.  18,301;  U.  8. 
V.  Sixteen  Packages,  27  P.  Cas.  No. 
16,303.  2  Mason  48;  U.  8.  v.  Sixty- 
Five  Packages  of  Glass,  27  F.  C^s. 
No.  16,305a;  U.  S.  v.  Thirty-Nine 
Thousand  One  Hundred  and  Fifty 
Cigars,  28  P.  C^as.  No.  16,464,  3  Ware 
324;  U.  S.  v.  Thirty-One  Boxes,  etc,, 
28  P.  Cas.  No.  16,465a;  U.  S.  T. 
Twelve  Casks  of  Cudbear,  28  P.  Cas. 
No.    16,553,   Gllp.   507.  I 

[a]  Bnbjeot  of  forfsltnrt.— Only 
the  goods  about  which  false  state- 
ments are  made  are  forfeitable,  un- 
less boxed  or  baled  with  ethers.  U. 
8.  V.  One  Blue  Taffeta  ESvening  Coat, 
etc.,  237  Fed.  703- 

[b]  Batry.— If  the  proceeding  for 
forfeiture  be  on  the  ground  of  a  false 
affidavit  made  with  intent  to  defraud 
the  revenue,  the  fraudulent  entry 
need  not  be  fully  consummated  to  in- 
cur the  forfeiture.  U.  8.  v.  Six  Hun- 
dred and  Sixty-One  Bales  of  Tobacco, 
27  F.  Cas.  No.  16.297. 

[c]  Xha  forfsltars  Is  Incnnaa  ba- 
oanaa  of  tha  faUdty  of  the  entry,  and 
not  because  of  the  result  which  such 
entry  may  in  a  specific  Instance  pro- 
duce on  the  revenue.  U.  8.  v.  Five 
Casks  of  Files,  26  P.  C^as.  No.  15,112. 

[d]  ralae  baggaga  daolaratloii. — 
Goods  disguised  as  personal  baggage. 
If  an  attempt  is  made  to  introduce 
them  into  the  commerce  of  the  coun- 
try by  means  of  a  false  baggage  dec- 
laration, are  forfeitable.  U.  S.  v.  One 
Blue  Taffeta  Evening  Coat,  etc.,  237 
Fed.   703. 

[e]  Fassasgem'  liaggaga,  as  well 
as  merchandise.  Is  within  the  scope 
of  this  provision.  U.  S.  v.  One  Blue 
Taffeta  Evening  Coat,  241  Fed.  926; 
U.  S.  v.  One  Blue  Taffeta  Evening 
Coat.,  etc.,  237  Fed.  703;  U.  S.  v.  Five 
Packages  of  Tapestry,   114   Fed.    498. 

[f]  Violation  of  postal  cosTsa- 
tloaa.! — Merchandise  imported  Into 
United  States  from  Cuba  by  regis- 
tered mail,  in  violation  of  postal  con- 
vention art  11,  .dated  June  16,  1903, 
between  Cuba  and  UAIted  States,  and 
art  16  of  universal  postal  convention, 
dated  May  26,  1906,  was  subject  to 
forfeiture.  U.  8.  v.  Four  Packages  of 
Cut  Diamonds,  247  Fed.  364. 

[g]  Faroals  post  Importatioa  is 
subject  to  forfeiture  under  the  act  of 
Aug.  6.  1909,  1  28  sub  9.  by  reason  of 
consignor's  false  Invoice,  although 
there  had  been  no ,  formal  entry  or 
customhouse  proceeding.  U.  S.  v. 
Eighteen  Packages  of  Dental  Instru- 
ments, 230  Fed.  664,  144  CCA  618 
[rev  222  Fed.  121]. 

[h]  Strict  proof. — ^A  forfeiture  of 
goods  for  fraudulent  entry  or  under- 
valuation is  wholly  penal,  and  should 
be  granted  only  upon  strict  proof.  U. 
S.  V.  Four  Packages  of  Cut  Diamonds, 
247  Fed.  354.  ' 

[  1 1  maooanoa  of  eoaalgaaaw — ^Wh  ere 
goods  are  Imported  on  a  false  Invoice 
prepared  by  the  consignor  in  a  for- 
eign country,  fraud  attaches  to  goods, 
and  they  may  be  forfeited  therefor, 
despite  innocence  of  the  consignee. 
U.  S.  V.  Four  Packages  of  Cut  Dia- 
monds, 247  Fed.  364. 

Frandnlant  latent  see  Infra  i   332. 

68.     See  cases  infra  this  note. 

[a]  "Ownar." — (1)  Ownership  is 
not  determinable  solely  by  the  bill  of 
lading,  and  the  government  is  not 
precluded  from  going  behind  it.  not- 
withstanding the  statutory  provision 


that  merchandise  shall  be  held  to  be 
the  property  of  the  consignee.  U.  8. 
V.  One  Bag  of  Crushed  Wheat,  166 
Fed.  662.  (2)  An  importation  was 
made  pursuant  to  an  agreement  un- 
der which  the  importer  might,  after 
examination,  retain  and  pay  for,  or 
return,  any  part  or  all  of  the  goods. 
It  was  held  that,  as  he  has  full  do- 
minion over  the  property  with  the 
right  to  Bell  or  otherwise  to  dispose 
of  It  without  accountability  to  an^ 
one,  be  should  be  considered  the  own- 
er, and  could  properly  make  the  "dec- 
laration of  owner  in  cases  where 
merchandise  has  been  actually  pur- 
chased." U.  S.  V.  Ntnety-Nlna  Dia- 
monds, 132  Fed.  679  [aff  139  Fed. 
961,  72  CCA  9,  2  LRANS  186  (certi- 
orari den  201  U.  8.  645,  26  SCt  760, 
50  L.  ed.  903)].  (3)  Even  though  the 
consignors  still  held  the  general 
ownership  of  the  property,  tire  im- 
porter had  the  special  ownership  and 
title  of  bailee;  and  in  view  of  this 
fact  and  of  the  declaration  of  the 
statute  that  a  consignee  shall  be 
deemed  an  owner,  his  statement  that 
he  was  such  was  clearly  free  from 
wrong  or  of  culpable  negligence.  U. 
S.  V.  Ninety-Nine  Diamonds.  139  Fed. 
961,  72  CCA  9,  2  LRANS  186  [certl- 
orarl  den  201  U.  8.  646,  26  SCt  760,  60 
L.  ed.  903}. 

[b]  Wkava  »  ooasicaaa  la  falsaiy 
dasortbad  a*  owaar  In  a  ■  statutory 
customs  declaration,  the  statement  la 
"false  or  fraudulent"  within  the 
meaning  of  the  law  and  makes  for- 
feitable the  merchandise  referred  to. 
U.  S.  V.  One  Bag  of  Crushed  Wheat, 
166  Fed.  562:  U.  S.  v.  Ninety-Nine 
Diamonds,  132  Fed.  579  [aff  139  Fed. 
961,  72  CCA  9,  2  LRANS  186  (certi- 
orari den  201  U.  S.  646,  26  SCt  760,  60 
L.  ed.  903)]. 

69.  See  cases  Infra  this  note.        .    , 

[a]  "Othsr  peraoa"  (1)  means 
some  one  of  the  same  general  class 
as  those  described  by  the  preceding 
words.  U.  S.  V.  1,160  H  Pounds  of 
Celluloid,  82  Fed.  627,  27  CCA  231. 
(2)  Foreign  shipper  held  not  "other 
person."  U.  8.  v.  Six  Hundred  and 
Forty-Six  Half-Boxes  of  Pigs,  164 
Fed.  778;  U.  S.  ,v.  Twenty  Boxes  of 
Cheese,   163  Fed.    369. 

[b]  BatzT  by  traapaaMr. —  It 
would  seem  that  the  fraudulent  en- 
try in  order  to  incur  forfeiture  must 
be  made  by  the  owner  or  some  one 
in  privity  with  him  or  for  whose  acts 
he  Is  responsible,  and  although  such 
entry,  if  made  by  a  mere  trespasser, 
would,  under  the  statute,  subject 
such  person  to  a  criminal  prosecu- 
tion, yet  the  goods  themselves  could 
not  be  forfeited.  U.  S.  v.  1,150% 
Pounds  of  Celluloid.  82  Fed.  627.  27 
CCA  231;  U.  S.  v.  Seventy-Eight 
Casks  of  White  Wine,  27  F.  Cas.  No. 
16.269. 

70.  U.  S.  v.  218  Vi  Carats  Loose  Em- 
eralds, 163  Fed.  643,  645  [aff  154  Fed. 
839,  83  CCA  476]  (holding  that  It  is 
a  "vmlful  act  or  omission"  within  the 
meaning  of  the  statute,  where  a  pas- 
senger arriving  in  the  United  States 
willfully  omits  to  mention  to  the 
customs  officials  merchandise  In  his 
possession). 

71.  U.  S.  V.  Twenty  Boxes  of 
Cheese,  163  Fed.  369. 

[a]  SepxivatloB  of  dntlea<— None 
of  the  acts  denounced  by  the  Cus- 
toms Administrative  Act  of  June  10. 
1890  (26  St.  at  L.  185  c  407  i  9),  con- 
stitutes afl  offense  thereunder,  un- 
less they  deprive  the  United  States 
of  duties.  "The  act  of  Congress  in 
Which  this  section  Is  found  is  not  a 
code  of  moral  laws  enacted  to  com- 
mand truth  and  punish  falsehood.  It 
is  an  act  to  aid  In  the  collection  of 
the  revenues  of  the  United  States. 
The  purpose  which  the  congress 
sought  to  accomplish  was  neither 
moral  nor. ethical,  but  economic  and 
Digitized  by  VjVJ^^V  IV^ 
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upon  the  importation.'* 

[$  331]  (4)  Importation  of  ProMbitod  Goods. 
The  penalty  of  forfeiture  is  attached  by  statute  ~to 
variooB  claeses  of  goo^s  whose  importation  is  con- 
sidered to  be  obnosions  to  public  policy,  and  there- 
tore  is  prohibited  ;'*  and  such  goods  are  ipso  facto 
forfeited  by  the  a«t  of  importation.'*  These  prohibi- 
tions have  been  enacted  with  respect  to  the  following 
classes  of  goods:  Pictorial  representations  of  prize 
fights,  for  purposes  of  public  exhibition ;'°  indecent 
or  obscene  articles,  and  drugs  for  illegal  use;'"  the 
importation  of  neat  cattle  and  other  animals  except 
at  certain  ports  and  after  inspection,  as  prescribed 
by  the  secretary  of  agriculture;"  merchandise  which 
shall  copy  or  simulate  a  registered  trade-mark;'^  ar- 
ticles which  infringe  copyright;'"  feathers  of  wild 
birds;"*  and  tea  which  fails  to  conform  to  the  pre- 

mercenary.  The  evil  which  It  en- 
deavored to  remedy  was  not  the  com- 
mission of  falsehood  or  perjury,  but 
the  deprivation  of  the  United  States 
of  Its  lawful  revenues."  U.  S.  v. 
Ninety-Nine  Diamonds,  139  Fed.  961, 
967,  72  CCA  9,  2  L.RANS  186  [certi- 
orari den  201  U.  S.  646,  26  8Ct  760. 
60  L.  ed.  903]. 

[b]  A  ooBplsteA  fAmS  la  aot  tm- 
— nttal.  It  Is  enough  If  the  act  or 
attempt  is  of  a  character  calculated 
to  deprive  the  United  States  of  duty. 
U.  S.  V.  Sixty-Six  Cases  of  Cheese, 
163  Fed.  367:  U.  S.  v.  Seventy  Boxes 
of  Cheese,  163  Fed.  369. 

[c]  TomMl  entry  la  aot  reanlred. 
— U.  S.  V.  Eighteen  Packages  of  Den- 
tal Instruments,  230  Fed.  S64,  144 
CCA  818. 

[d]  Duty  aot  affeotad  by  falalty.r— 
It  Is  Immaterial  that  if  the  entry  had 
been  truly  made  the  duty  would  not 
have  been  greater.  U.  8.  v.  One  Hun- 
dred and  Twenty-Five  Baskets  of 
Champagne,  3  Wall.  (U.  S.)  660,  18 
li.  ed.  78. 

[e]  Onwlar  oattle  atraylaf  aoxoaa 
tMntlar  are  not  subject  to  forfeiture. 
U.  8.  V.  Eighty-Five  Head  of  Cattle, 
205  Fed.  679. 

(f  ]  Btllot  oonstmotlon  MttVixvd^— 
U.  S.  V.  Seventy-Five  Bales  of  To- 
bacco, 147  Fed.  127,  77  CCA  36S. 

79.  Act  Oct.  3,  1913  (38  St  at  L. 
183  c  16  {  3  par  H). 

[a]  Ohmaf  la  form  aad  yimtow 
of  atatBt*. — This  paragraph  and  the 
preceding,  par  O,  which  imposes 
criminal  liability  for  like  acts,  are 
derived  from  the  Customs  Adminis- 
trative Act  of. June  10.  1890  (26  St. 
at  L.  136  c  407  1  9),  which,  unlike 
the  present  complete  separation  of 
the  forfeiture  and  criminal  provi- 
sions, combined  both  in  the  same  sec- 
tion. This  paragraph  also  departs 
from  said  {  9  in  that  It  adds  to  the 
enumeration  of  those  whose  acts  may 
lead  to  forfeiture  consignors  and 
sellers  of  the  imported  merchandise, 
and  further  provides,  as  to  consigned 
goods,  that  arrival  within  the  terri- 
torial limits  of  the  United  States,  or 
the  acceptance  of  a  false  or  fraudu- 
lent invoice  by  the  consignee  or  the 
agent  of  the  consignor,  or  the  exist- 
ence of  any  other  facts  constituting 
an  attempted  fraud,  shall  be  deemed 
for  the  purposes  of  the  paragraph  an 
attempt  to  enter  the  merchandise, 
even  though  no  actual  entry  has  been 
made  or  offered. 

[bj  "AoourtntM"  of  falae  tefolce. 
— where  Importers  who  had  received 
from  the  consignor  an  incorrect  in- 
voice did  not  use  it  uncorrected,  bnt 
amended  the  value  as  permitted  by 
statute,  this  was  not  "acceptance  of 
a  false  or  fraudulent  invoice,"  within 
the  meaning  of  the  law.  U.  S.  v. 
One  Case  No.  1,677,  234  Fed.  866,  148 
CCA  464. 

[c]  TUBS  of  dlaooTsry  of  fnwd, 
whether  during  or  after  Inspection,  Is 
immaterial.  U.  8.  v.  Eighty-Two 
Packages   of   Glass,    36    F.    Cas.    No. 


scribed  standards,"  the  reexportation  of  'which  is 
permitted  under  bond,^*  unless  it  had  been  rejected 
on  a  previous  importation.*' 

[$  332]  f.  Fnndnlent  Intent.  It  is  eopipetent 
for  congress  to  impose  a  penalty  or  forfeiture  for 
illegal  acts,  irrespective  of  circumstances  or  in- 
tent; and  as  with  respect  to  statutory  offenses  in 
general  evil  intent  is  not  necessarily  an  incident  of 
the  condemned  act.  So,  in  determining  whether  an 
intention  to  defraud  or  a  negligent  omission  or 
commission  must  accompany  the  unlawful  act,  it  is 
necessary  to  depend  largely  upon  the  language  and 
purpose  of  the  statute  involved."''  Some  cases  use 
language  to  the  effect  that  the  requirement  of  such 
intent  or  the  equivalent  thereof  is  the  general  policy 
of  the  customs  laws,"  and  this  policy  has  been  fre- 
quently applied  in  the  construction  of  sundry  pro-. 


15,038. 

[d]  "Ksceluuidlas  anbjeet  to  diip 
tlas"  does  not  Include  merchandise 
the  Importation  of  which  is  prohib- 
ited. Dalgle  V.  U.  8.,  237  Fed.  169, 
150  CCIA^  SOB. 

73.  Cust.  Reg.  (1916)  arts  462- 
660. 

[a]  Bap«»tsa  prohlMtloas^-U.  S. 
V.  Jordan,  26  F.  C^s.  No.  16,498,  2 
Lowell  637. 

[b]  ProUbltloii  of  importatloB  of 
anna. — Under  the  Customs  Consolida- 
tion Act  of  1876  (39  &  40  Vict,  c  36 
i  43),  providing  that  "the  importation 
of  arms,  ammunition,  gunpowder,  or 
any  other  goods  may  be  prohibited 
by  proclamation  or  order  in  council," 
the  area  Into  which  importation  Is 
prohibited  may  be  limited,  and  a  roy- 
al proclamation  prohibiting  the  im- 
portation of  arms,  empty  cartridge 
cases,  explosives,  and  combustibles 
for  warlike  purposes  into  Ireland  is 
valid.  Hunter  v.  Coleman,  [1914]  2 
Ir.  372. 

[o]  Potato  inanuitiiM.  —  Forfeit- 
ure of  potatoes  brought  into  the 
United  States,  In  violation  of  a  quar- 
antine, cannot  be  upheld,  under  Rev. 
St.  (S  2865,  3082,  because  not  duti- 
able, their  Importation  being  prohib- 
ited; but  they  may  be  forfeited  un- 
der Rev.  St.  §i  3082,  3061,  3062,  as 
imported  contrary  to  law.  Dalgle  v. 
U.  S.,  237  Fed.  169,  160  CCA  305. 

[d]  PzlaoB-iiiade  goods. — The  Cus- 
toms Tariff  schedule  C  item  1206  (St. 
[1907]  c  11),  prohibiting  the  importa- 
tion of  "goods  manufactured  i'n  whole 
or  in  part  by  prison  labour,"  applies 
to  goods  similar  in  character  to  the 
prison-made  goods,  if  sought  to  be 
imported  by  one  having  at  any  time  a 
contract  to  purchase  prison-made 
goods,  J.  C.  Groendyke  Co.  v.  Rex, 
16  Can.  Ezch.  465,  85  DomLR  404. 

74.  McLane  v.  U.  8.,  6  Pet.  (U.  S.) 
404,  8  L.  ed.  443. 

75.  Act  July  31,  1917  (37  St.  at  li. 
240  c  263). 

[a]  Manthnm  of  a  prfae  flglit,  from 
which  positive  Alms  are  to  be  made 
and  exhibited  before  members  and 
guests  of  clubs,  societies,  and  asso- 
ciations, constitute  a  film  or  other 
pictorial  representation  of  a  prize 
fight,  the  importation  of  which  for 
use  for  purposes  of  public  exhibition 
is  prohibited.  Kalisthenic  Exhibition 
Co.  V.  Eimmons,  229  Fed.  124,  143  CCA 
400. 

[b]  "Brlagliig  la"  pletoxlal  reprs- 
aantatloaL — 'where,  by  use  of  a  cam- 
era placed'  a  few  inches  within  the 
American  boundary  line,  photographs 
were  taken  of  a  prize  fight  film  placed 
a  few  Inches  the  other  side  of  the 
line,  this  constituted  a  violation  of 
the  prohibition  against  bringing  into 
the  United  States  a  pictorial  repre- 
sentation of  a  prize  fight.  Panto- 
mimic Corp.  V.  Malone,  288  Fed.  136, 
161  CCA  211. 

76.  Act  Oct.  3.  1913  (38  St.  at  L. 
194  c  16  {  4  par  O  subs  1). 

[a]     nia  UKpaopsr   aiiilnlHihnisnt 


of    koxsa     confining     marclianaisa, 

with  pictures  and  drawings  "too  in- 
delicate for  family  use"  and  tending 
to  the  corruption  of  public  morals, 
brings  such  merchandise  within  this 
prohibition.  Anonymous,  1  F.  C^as. 
No.  470. 

77.  Estes  V.  V.  S.,  227  Fed.  818. 
142  CCA  342 

78.  Act  Febr.  20,  1906  (33  St  at  U 
730  c  692  i  23).  See  alsb  Trade- 
Marks, '  Trade-Names,  and  Unfair 
Competition  [38  Cyc  8651. 

[a]  Imponatton  of  the  geanlaa 
•rtlcla  is  not  within  this  prohibition, 
although  the  Importer  is  other  than 
the  owner  of  the  trade-mark.  Gretsch 
Mfg.  Co.  V.  Schoening,  238  Fed.  780, 
151  CCA  630. 

79.  See  Copyright  and  Literary 
Property  {§   439-443. 

aa  Act  Oct.  3,  1913  (38  St  at  L. 
148  c  16  S  1  par  347). 

[a]  Dtapoaltloa  of  aeUsd  featlisra. 
—Such  goods  may  not  be  sold  at  pub- 
lic sale,  but  must  be  delivered  to  the 
secretary  of  the  treasury,  to  hi  dis- 
posed of  as  he  shall  direct.  U.  S.  v. 
Five  Hundred  and  Twenty-Seven 
Birds  of  Paradise,  etc,  237  Fed.  1022, 
150  CCA  670. 

81.  Act  March  2,  1897  (29  St  at 
L.  604  c  358).     See  supra  :{  106-107. 

82.  Cust  Reg.   (1915)  art  525. 

83.  U.  S.  V.  Seven  Packages  of 
Tea,  126  Fed.  224. 

[a]  Zgaoraac*  of  pxvvloiia  lajee- 
ttoB,  as  well  as  good  faith  on  the 
part  of  the  one  who  reimports  re- 
jected tea,  is  no  defense  in  forfeiture 
proceedings.  U.  8.  v.  Twenty  Chests 
of  Tea,  208  Fed.  89. 

[b]  Batoppal. — ^Upon  the  reimpor- 
tation of  tea  previously  rejected,  the 
fact  that  the  Importer  had  given  a 
bond  to  carry  the  tea  out  jof  the  coun- 
try at  the  time  of  original  imp6rta- 
tlon,  did  not  estop  him  to  attack  its 
seizure  as  unconstitutional.  U.  S.  v. 
Seven  Packages  of  Tea,  126  Fed.  224. 

84.  U.  8.  V.  One  Thousand  One 
Hundred  and  Fifty  and  One-Half 
Pounds  of  Celluloid,  82  Fed.  627,  27 
CCA  231 

86.  Pelsch  V.  'Ware,  4  Cranch  (U. 
S.)  347,  2  L.  ed.  643;  U.  S.  v.  One 
Thousand  One  Hundred  and  Fifty  and 
One-Half  Pounds  of  Celluloid.  82 
Fed.  627,  27  CCA  231  (where  the  cases 
arising  under  prior  customs  laws  are 
well  reviewed  and  discussed);  The 
Governor  Cushman,  10  F.  Cas.  No. 
6,646,  1  Abb.  14,  1  Bias.  490;  Six 
Hundred  and  Fifty-One  Chests  of  Tea 
V.  U.  8.,  22  F.  Cas.  No.  1?;916,  1  I»alne 
499  [aff  12  Wheat  486,  6  L.  ed.  702]: 
U.  8.  V.  The  Margaret  Yates,  26  F. 
Cas.  No.  16,720,  21  Vt  668;  U.  8.  v. 
Thirty-One  Boxes,  etc.,  28  F.  C^as.  No. 
16,466a:  U.  8.  v.  Twenty-Eight  Pack- 
ages of  Pins,  28  F.  Cas.  No.  16.661, 
Ollp.  306  (stating  that  the  system  of 
forfeitures  has  nothing  In  view  but 
the  security  of  its  revenue,  without 
interfering  with  those  devices  of  the 
mercantile  world  which  look  only  to 
individual   profit   without  defrauding 
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visions.**  Under  other  provisiona  existence  or  non- 
existence of  fraudulent  intent  is  inunaterial.*^ 
Mere  intention  to  defra]iid  or  evade  a  customs  rev- 
enue law  is  not  of  itself  sufficient  ground  of  for^ 
feitnre.**  Forfeitures  are  incurred  only  in  those 
eases  in  which  compliance  with  the  law  would  have 
bem  practicable,^*  and  will  not  be  imposed  by  im- 


the  Kovernment).  8e«  also  Falr- 
cIouKh  V.  Gatewood,  4  Call.  (8  Va.) 
158. 

"Intent  la  necessary  for  any  orim- 
Inal  or  penal  violation  of  a  prohib- 
itory law.  It  Is  a  greneral  rule,  and 
nnleaa  there  are  adjudicated  cases  by 
the  United  States  courts  to  the, con- 
trary under  the  revenue  laws  of  the 
United  SUtes  I  shall  so  hold  in  this 
case.  My  attention  has  been  called 
to  no  such  case,  and  I  know  of  none. 
...  To  incur  forfeiture  under  sec- 
tion 2809,  Rev.  St.,  there  must  be  an 
intentional  omission  from  the  mani- 
fest." Per  Pardee,  C.  J.,  in  U.  S.  v. 
Ix>t  of  Silk  Umbrellas,  IS  Fed.  412, 
41S. 

88.    See  cases  infra  this  note. 

[a]  Tata*  or  flcaodmaBt  Isvole*  or 
TalnsttoB^ — (1)  Statutes  imposInK  a 
forfeiture  on  this  sround  have  usual- 
ly been  construed  to  require  intent  to< 
defraud  upon  the  part  of  the  im- 
porter. -Cllquot  v.  U.  8.,  S  Wall.  (U. 
8.)  114,  18  L..  ed.  118;  U.  S.  T.  Bifhty- 
Four  Boxes  of  Sugar,  7  Pet  <U.  S.) 
453.  8  L.  ed.  746;  U.  8.  v.  Twenty 
Boxes  of  Cheese,  163  Fed.  36$;  U.  8. 
V.  One  Silk  RuK.  158  Fed.  974.  86  CCA 
178;  U.  8.  V.  Seventy-Five  Bales  of 
Tobacco,  147  Fed.  127,  77  CCA  363; 
U.  S.  v.  Ninety-Nine  Diamonds,  139 
Fed.  961,  »66,  72  CQA  ».  2  LR\NS 
185  [certiorari  den  201  if.  8.  645,  26 
set  760,  50  L.  ed.  903];  U.  S.  v.  Bish- 
op, 125  Fed.  181,  60  CCA  123;  U.  8.  v. 
1.150^  Pounds  of  Celluloid,  82  Fed. 
627,  27  CCA  231  (revlewins  cases); 
U.  S.  V.  One  Sorrel  Stallion  and  One 
Roan  Hor.se,  61  Fed.  877;  U.  8.  v. 
Two  Hundred  and  Bight  Bags  of 
Kalnlt,  37  Fed.  326;  The  Purisslma 
Concepcion,  24  Fed.  368;  In  re  Forty 
Sacks  of  Wool,  14  Fed.  643;  U.  8.  v. 
Three  Trunks,  etc.,  8  Fed.  683,  7 
Sawy.  364;  U.  8.  v.  Ninety  Demijohns 
of  Rum,  8  Fed.  485,  4  Woods  637; 
Lewey  v.  U.  8.,  16  F.  Cas.  No.  8,809. 
15  Blatchf.  1;  In  re  Three  Thousand 
One  Hundred  and  Nine  Cases  of 
Champagne,  23  F.  Cas.  No.  14,012,  1 
Ben.  241;  In  re  Twelve  Hundred  and 
Nine  Quarter  Casks,  etc.,  of  Wine,  24 
F.  Can.  No.  14,279,  2  Ben.  249;  U.  8. 
^.  Dry  Ox  and  Cow  Hides,  26  F.  Cas. 
No.  14,995;  U.  S.  v.  Four  Cases  Cut- 
lery, 25  F.  Caa.  No.  15,144;  U.  8.  v. 
The  Margaret  Tates,  26  F.  Cas.  No. 
15,720,  22  Vt.  66S;  U.  S.  v.  Newmark, 
27  F.  Cas.  No.  15,870,  3  Sawy.  684; 
V.  B.  V.  One  Hundred  Fifty  Bales  Un- 
washed Wool,  27  F.  Cas.  No.  15,932b; 
U.  S.  ▼.  One  Hundred  and  Forty-Six 
Thousand  Six  Hundred  and  Fifty 
cupboards.  27  F.  Cas.  No.  15,936,  4 
Clllf.  801:  U.  8.  V.  Seventy -Eight 
Cases  of  Books,  27  F.  Caa.  No.  16,258a, 
2  Bond  281.  (2)  If  a  buyer  In  a 
doubtful  case  should  state  his  pur- 
chase as  having  been  made  at  either 
of  two  places,  he  is  not  to  forfeit  his 
property  unless  there  is  direct  evi- 
dence that  he  made  a  willful  mis- 
statement, with  an  actual  Intent  to 
defraud.  In  re  Forty  Sacks  of  Wool, 
14  Fed.  643. 

[b]  A  mar*  mlataka  ia  tbs  de- 
iMlpiloa  (1)  of  imported  merchan- 
dise, unaccompanied  by  acts  from 
which  an  Intent  to  defraud  may  be 
preonmed,  is  insnfflcient  to  Ju^lfy  a 
forfeiture  under  this  section.  U.  8. 
▼.  Serenty-Flve  Bales  of  Tobacco, 
147  Fted.  127,  77  CCA  353.  (2)  False 
entry  through  error  or  mistake, 
whereby  the  merchandise  is  entered 
by  a  different  denomination  from 
whAt  its  quality  requires,  does  not 
Justify  forfeiture.  U.  S.  v.  Eighty- 
Four  Boxes  of  Sugar.  7  Pet.  (U.  B.) 
463,  g  L.  ed.  746  [dt  U.  8.  v.  Ninety- 
Nine  Diamonds,  189  Fed.  961,  72  CCA 
9,  2  LRANS  185   (certiorari  den  201 


U.  8.  645,  26  set  760,  SO  L.  ed.  »0S)1. 
[c]  Owilsslnn.  of  goods  from  ^naaL 
fesfcr— Under  Rev.  St.  {  2809.  it  Is 
held  that  the  omission  of  goods  from 
a  manifest  to  work  a  forfeiture  there- 
of must  be  intentional.  U.  S.  v.  Lot 
of  Silk  Umbrellas,  12  Fed.  412.  See 
also  U.  S.  V.  Carr,  8  How.  (U.  8.)  1, 
12  L.  ed.  963;  U.  8.  v.  Six  Packages 
of  Ooods,  6  Wheat.  (U.  S.)  520,  5  U 
ed.  321;  U.  8.  v.  Certain  Cigars,  25 
F.  Cas.  No.  14,766,  1  Woods  306. 

8T.  U.  &  V.  Two  Thousand  One 
Hundred  and  Seventeen  Bushels  of 
Malt,  8  Fed.  224  (so  holding  with  re- 
gard to  Rev.  8U  {  2864);  U.  8.  v.  Car- 
fo  of  Sugar,  25  F.  Cas.  No.  14,722,  3 
awy.  46.  Compare  U.  8.  v.  Fifty- 
Three  Boxes  of  Havana  Sugar,  25  F. 
Cas.  No.  15,098,  2  Bond  346. 

[a]  Oatroa  deaoripaos  of  goods. — 
Under  the  Customs  Administrative 
Act  of  June  10,  1890  (26  St.  .at  L.  136 
c  407  i  9),  an  untrue  description  ot 
the  goods  works  a  forfeiture,  without 
reference  to  any  fraud  of  the  party 
making  the  entry.  U.  8.  v.  Nineteen 
Bales  of  Tobacco,  112  Fed.  779.  But 
see  supra  notes  66  [a]  and  86  [b]. 

[b]  7orfeltax»  for  oOBc—lment  of 
dimable  goods  In  ona's  tMggng*  Is 
not  dependent  upon  the  existence  of 
fraudulent  intent  upon  the  part  of 
the  passenger.  Harts  ▼.  U.  8..  140 
Fed.  843,  72  CCA  255;  U.  S.  V.  Harts, 
181  Fed.  886  [alt  140  Fed.  843,  72 
CCA  2551;  Dodge  v.  U.  8.,  131  Fed. 
849,  66  CCA  603  fcertiorari  den  196 
U.  S.  632.  26  set  790,  49  L.  ed.  353]; 
U.  8.  v.  One  Pearl  Necklace,  111  Fed. 
1S4,  49  CCA  287,  66  LRA  130. 

[c]  Viider  the  Intematloaal  postal 
treaty  of  Berne  of  1874,  which  pro- 
hibited the  Importation  of  dutiable 
goods  through  the  foreign  mail,  the 
intent  of  the  sender  or  receiver  to 
defraud  the  government  was  Immate- 
rial in  a  proceeding  for  forfeiture  for 
violation.  Von  Cotzhausen  v.  Nazro, 
107  U.  8.  216,  2  set  60S,  27  U  ed. 
640   raff  15  Fed.  8911. 

[d]  Ualadlag'  wlttoot  a  vwnalb — 
An  intent  to  defraud  is  immaterial 
where  the  offense  charged  is  the  un- 
lading or  delivery  of  the  goods  with- 
out a  permit  as  provided  by  statute. 
The  Fame,  8  P.  Cas.  No.  4,633,  Brown 
Adm.  42;  The  Ploughboy,  19  F.  CJas. 
No.  11,229,  Brown  Adm.  48;  U.  S.  v. 
The  Cuba,  26  P.  Cas.  No.  14,898,  2 
Hughes  489;  U.  S.  v.  Twenty  Cases  of 
Matches,  28  F.  Cas.  No.  16,659,  2 
Bias.  47-  Phlle  v.  The  Anna,  1  Dall. 
(Pa.)  197,  1  L.  ed.  98. 

[e]  OoBosalmsat  of  goods  for 
whloh  a  forfaltiiro  auty  «•  olalmed 
need  not  be  done  with  the  knowledge 
or  consent  of  the  owner  or  consignee. 
U.  8.  V.  Fiftv-EIght  Thousand  Bight 
Hundred  and  Fifty  Cigars,  25  F.  Cas. 
No.  15,092;  U.  8.  v.  The  Sarah  B. 
Harris,  27  P.  Cas.  No.  16,223,  4  Cliff. 
147  [aff  21  F.  Cas.  No.  12,344,  1  Haak. 
62].  See  also  U.  8.  v.  Package  of 
Lace,  27  F.  Cas.  No.  16,985,  Ollp.  338. 

[f]  WheA  iadsoest  pletarss  ax* 
foud  In  an  importation,  the  fact  that 
the  owner  or  consignee  of  the  other 
articles  had  no  knowledge  of  the 
presence  of  such  paintings  will  not 
prevent  a  forfeiture  of  the  whole.  U. 
S.  v.  Three  Cases  of  Toys,  28  F.  (3as. 
No.  16,499. 

[g]  A.  mlaooaoeptlos  or  Ignoraae* 
of  uie  law  on  the  part  of  the  import- 
er will  not  prevent  forfeiture.  Bar- 
low V.  U.  S..  7  Pet.  (U.  8.)  404,  8  L. 
ed.  728  [aff  26  F.  Cas.  No.  16,037,  2 
Paine  54];  U.  S.  v.  Five  Casks  of 
Piles.  26  F.  Cas.  No.  15,112-  U.  S.  v. 
Fourteen  Packages  of  Pins,  25  F.  Caa. 
No.    15.151,   Gllp.    236. 

[h]  The  saaurtloa  of  fraadwaoS 
VTacUea  by  tho  ovstoflui  oOoials  as 


plication '"    or    without    statutory    authorization."' 
There  must  be  a  free  agent  acting  voluntarily .<'- 

[i  333]  g.  ICaimer  of  Forfeitnrd— (1)  Amonnt 
of  Importatioii  Liable.  The  general  tenor  of  the 
statutes  authorizing  forfeitures  is  to  the  eSeet  that 
the  condemnation  of  goods  is  not  restricted  to  the 
particular  articles  unlawfully   imported,  providing 


Isgal  sad  ragalar  will  not  legalise 
such  practices  or  absolve  the  offend- 
ing party  from  his  liability  to  a  for- 
feiture. U.  8.  V.  Two  Thousand  One 
Hundred  and  Seventeen  Bushels  of 
Malt.  8  Fed.  224. 

[1]  Baing^laf  Is  laooaslstaat  witb 
innocent  Intent.  Orlnnell  v.  Reg.,  16 
Can.  S.  C.  119. 

[J]  Team  aaed  to  o«aT«y  smac^ 
glM  goods  may  be  forfeited,  although 
the  owner  acted  in  good  faith.  U.  S. 
v.  One  Black  Horse,  147  Fed.  770. 

[k]  Vxs*  goods  Imported  wlthoat 
oonpUsao*  wltli  law  may  be  forfeit- 
ed. Bstes  V.  U.  8.,  227  Fed.  818,  142 
CCA  342;  U.  S.  v.  Fifty  Waltham 
Watch  Movements,  139  Fed.  291. 
Compare  U.  8.  v.  One  Oil  Painting,  81 
Fed.  881;  Six  Parcels  of  Placer  Gold 
V.  U.  8.,  8  Aria.  389,  76  P  473. 

88.  U.  8.  V.  Riddle,  5  Cranch  (U. 
8.)   311,  3  L.  ed.  110. 

[a]  affect  of  lateat.^  Although 
when  the  question  arises  whether  or 
not  an  act  authorising  a  forfeiture 
has  been  committed,  such  Intention 
will  Justify   the  court  In   not   Inter- 

Jiretlng  the  conduct  of  the  party  as 
avorably  as  under  other  circum- 
stances it  might  be  disposed  to  do. 
The  Robert  Edwards,  6  Wheat.  (U. 
S.)  187,  6  L.  ed.  238. 

[b]  Kooas  poaltaatto. — Ck>ods  may 
not  be  seized  while  the  persons  Im- 
porting them  may  yet  change  their 
minds  and  observe  the  necessary 
formalities  In  due  season.  U.  8.  T. 
One  Trunk,  192  Fed.  913,  14  CCA  363; 
U.  8.  v.  One  Pearl  Chain,  139  Fed. 
813,  71  CCA  600. 

[c]  At  ooauaea  law, — Intentional 
failure  to  comply  with  customs  laws, 
without  Intent  to  defraud,  is  no  of- 
fense at  common  law.  U.  S.  v.  Fifty 
Waltham  Watch  Movements,  189  Fed. 
291. 

[d]  Sarmlass  falslfleatlOB  is  In- 
sumdent,  although  there  may  have 
been  wrongful  intent.  '  U.  S.  T. 
Twenty  Boxes  of  Cheese,  163  Fed. 
369. 

89.  Peisch  V.  Ware,  4  Cranch  (U. 
8.)  347,  2  L.  ed.  643;  The  Gertrude, 
10  F.  Cas.  No.  5,370,  3  Story  68;  In  re 
The  Princess  of  Orange,  19  F.  Cias. 
No.  11,431  (holding  that  stolen  prop- 
erty smuggled  into  the  United  States 
could  not  be  forfeited  for  illegal  Im- 
portation); Six  Hundred  and  Fifty- 
One  Chests  of  Tea  v.  U.  S.,  22  F.  Cas. 
No.  12,916,  1  Paine  499  [aff  12  Wheat. 
486,  6  L.  ed.  702];  U.  8.  v.  Hayward. 
26  F.  Cas.  No.  15,336,  2  Gall.  486. 
See  also  Stratton  v.  Hague,  4  Call. 
(8  Va.)  564. 

90.  U.  S.  v.  Seventy-Five  Bales  of 
Tobacco,  147  Fed.  127,  77  CCA  353; 
The  Cargo  ex  Lady  Essex,  39  Fed. 
766;  In  re  An  Ullage  Box  of  Sugar,  24 
F.  (bas.  No.  14,324,  1  Ware  365. 

91.  U.  S.  V.  Ninety  Demijohns  of 
Rum,  8  Fed.  485,  4  Woods  687;  U.  8. 
V.  George,  25  F.  Cas.  No.  16,198,  < 
Blatchf.  406. 

99.  The  Waterloo,  29  F.  Cas.  No. 
17,257,  Blatchf.  &  H.  114,  118  [cit  The 
Bello  Corrunes,  6  Wheat.  (U.  S.)  162, 
6  L.  ed.  229]  (where  the  court  said: 
"When  the  violation  of  the  law  is 
supposed,  it  is  always  Intended  that 
there  is  a  free  agent,  acting  volun- 
tarily. .  .  .  Although,  therefore,  the 
entry  of  the  vessel  and  of  her  cargo 
are  interdicted,  and  the  forfeiture  is 
Imposed  upon  both,  yet  this  form  of 
enactment  is  to  be  understood  to  sig-  . 
nify  a  voluntary  navigation  of  the 
ship  into  our  waters.  Any  other  con- 
struction would  lead  to  the  revolting 
conclusion,  that  a  vessel  and  cargo 
cast  as  wrecks  upon  our  shores, 
might  nevertheless  be  forfeited  for 
sheltering  themselves  in  a  port  close 
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the  jury  find  that  the  invoice  as  a  whole  has  been 
made  with  intent  to  defraud  the  revenue,"  although 
if  no  fraud  is  intended  as  to  the  whole  package  or 
invoice  the  rule  may  be  otherwise."* 

[(  334]  (2)  Sftizure.  It  is  the  duty  of  a  rev- 
enue ofiBcer  to  cause  a  seizure  of  goods  whenever  he 
has  probable  oavi^e  "  for  believing  that  the  same  are 
forfeitable."'  Upon  proper  application,  the  customs 
ofS.cer  is  entitled-  to  a  search  warrant.*^  The  right 
to  make  such  seizure  is  not  confined  to  his  own  dis- 
trict.** Goods  are  forfeitable  if  it  is  subsequently 
shown  that  a  proper  cause  for  the  seizure  existed 
at  the  time  the  same  was  made,  although  made 
through  mistake.""  In  order  to  constitute  a  valid 
seizure  there  must  be  an  open,  visible  possession 
claimed,  and  authority  exercised  under  the  seizure.^ 
Abandonment  of  the  seizure  destroys  its  validity.* 

[i  335]     (3)    Custody.    Under  earlier  tariff  pro- 


visions the  custody  of  goods  seized  by  a  customs 
official  was  transferred  to  a  marshal,  there  to  re- 
main to  await  the  orders  of  tho  court.'  This  rule 
was  changed,*  and  such  goods  now  remain  in  the 
custody  of  the  collector  or  other  principal  officer  o{, 
the  customs  of  the  district  in  which  the  seizure  was 
made  until  its  disposition  is  determined  by  law,' 
whereupton  his  custody  is  terminated.* 

[$  336]  (4)  Bond  for  Onstody.  The  custody  of 
vessels  or  goods  seized  for  a  violation  of  the  cus- 
toms laws  may  be  obtained  by  the  claimant  upton 
petition  to  the  district  court  and  upon  his  giving 
proper  and  sufficient  bond  for  payment  of  the  value 
of  the  articles  seized,  and  a  certificate  that  the  du- 
ties thereon  are  paid  or  properly  secured.'  But 
if  the  appraised  value  does  not  exceed  one  thousand 
dollars  the  collector  of  customs  may,  with  the  ap- 
proval of  the  secretary  of  the  treasury,  release  the 


against  them  by  the  policy  of  trade. 
This  would  be  to  constitute  a  man's 
calamities  his  offence,  and  to  convert 
the  acts  of  God  into  causes  of  pun- 
ishment and  confiscation"). 

83.  Buckley  v.  U.  8.,  4  How.  <U. 
8.)  261.  11  L.  ed.  961:  LK>cke  v.  U.  S., 
16  F.  Cas.  No.  8.442,  2  Cliff.  674;  In  re 
Six  Cases  of  Silk  Ribbons,  22  F.  Cas. 
No.  12.914.  8  Ben.  536;  Two  Hundred 
and  Fifty  Barrels  of  Molasses  v.  IT.  8., 
24  F.  Cas.  No.  14.293,  Chase  502;  U.  8. 
V.  One  Case  of  Stereoscopic  Slides,  27 
F.  Cas.  No.  16,927,  1  Sprague  467;  U. 
S.  y.  Package  of  Wool,  27  F.  Cas.  No. 
16,986,  Ollp.  349:  U.  S.  v.  Three  Cases 
of  Toys.  28  F.  Cas.  No.  16,499. 

•^  U.  S.  V.  One  Blue  Taffeta 
EvenlnK  Coat,  etc.,  237  Fed.  703;  U. 
S.  V.  Ten  Cases  Shawls,  28  F.  Cas.  No. 
16,448,  2  Paine  162  [aff  28  F.  Cas.  No. 
16,447]:  Wright  v.  U.  S.,  30  F.  Cas. 
No.  18,099,  2  Paine  184.  See  also  U. 
S.  v.  Two  Thousand  Four  Hundred 
and  Nineteen  Sheepskins,  28  F.  Cas. 
No.  16,689a,  2  Hask.  394. 

[a]  OndervalostloB  la  lavoloe^— 
The  act  of  Oct.  3.  1913  <38  St.  at  L. 
184  c  16  S  3  par  M),  prescribes  that 
the  forfeiture  therein  provided  shall 
apply  to  the  whole  of  the  merchan- 
dise or  the  value  thereof  in  the  case 
or  package  containing  the  particular 
article  or  articles  In  each  invoice 
which  are  undervalued. 

98.  See  cases  Infra  this  and  next 
pote.  See  also  infra  §  343,  note  68; 
supra   ii    77,    78. 

[a]  "PxobaU*  csnae"  daflaad.— 
Locke  V.  U.  S..  7  Cranch  (U.  8.)  339, 
3  L.  ed.  364;  U.  S.  v.  Three  Thousand 
Eight  Hundred  and  Eighty  Boxes,  12 
Fed.  402.  8  Sawy.  129;  U.  3.  v.  One 
Hempen  Cable  and  One  Hempen  Haw- 
ser, 27  F.  Cas.  No.  16,931a;  U.  S.  v. 
Horse,  27  F.  Cas.  No.  16,958,  22  Vt. 
665. 

[bl  The  fact  that  the  goods  ■•Ised 
WSM  not  on  th»  aaalfaat  shows  that 
there  was  reasonable  basis  for  sels- 
ure.  on  the  ground  of  omission  from 
the  manifest.  U.  8.  v.  Lot  of  Silk 
Umbrellas,  12  Fed.  412. 

[c]  Wlivther  there  la  moh  prob- 
able cans*  as  to  make  the  collector 
absolutely  responsible  in  some  way 
would  be  rather  a  different  question 
from  the  question  of  whether  there  Is 
probable  cause  here  on  the  question 
of  burden  of  proof.  U.  S.  v.  One 
Pearl  Chain,  139  Fed.  510  (aff  139 
Fed.  613.  71  CCA  500]. 

M.  McOulre  v.  Wlnslow,  26  Fed. 
304,  23  Blatchf.  426;  Jones  v.  Gibson, 
1  N.  H.  266. 

97.     Rev.  St.  :  3066. 

[a]  SsBorliitioB  of  property  to  be 
sailed. — (1)  Under  this  statute  the 
United  States  constitution  requiring 
warrants  to  describe  particularly  the 
property  to  be  seized  must  be  ob- 
served: and  while  It  would  from  the 
very  nature  of  the  case  be  dlfScult  to 
describe  aperlflcally  goods  which  are 
alleged  to  be  smuggled,  the  warrants 


ought  nevertheless  to  mention  the 
kind  of  goods  to  be  searched  for,  or 
at  least  describe  them  as  having  been 
taken  out  of  some  certain  vessel. 
Sanford  v.  Nichols,  13  Mass.  286,  7 
AmD  161.  (2)  A  description  in  the 
warrant  as  'several  bales  of  dry 
goods,  calicoes,  chintzes,  &c.,"  was 
held  sufficiently  particular.  Steel  v. 
Flsk,  Brayt.   (Vt.)  280. 

[b]  Th*  words  "otber  plMs"  (1) 
as  used  In  this  act  mean  places  where 
the  occupants  have  an  exclusive 
right  of  possession  and  privacy  anal- 
ogous to  their  rights  In  a  dwelling 
house,  store,  or  building;  and  under 
this  statute  a  stagecoach  (Jones  v. 
Gibson,  1  N,  H.  266),  (2)  or  a  sleigh 
standing  In  an  open  shed  (Sallly  v. 
Smith,  11  Johns.-  (N.  T.)  600)  would 
not  be  "other  place"  within  the  mean- 
ing of  the  statute. 

88.  Taylor  v.  U.  S.,  3  How.  (U.  S.) 
197.  11  L.  ed.  559. 

[a]  Seuoval  of  property  to  oob>> 
fer  jarlsdlctlOB.  A  collector  cannot, 
by  carrying  the  merchandise  into  an- 
other district  and  there  making  for- 
mal selsure,  confer  Jurisdiction  on 
the  'court  Id  the  latter  district.  U.  S. 
V.  Larkin,  163  Fed.  113.  82  CCA  247 
[writ  of  error  dism  208  U.  8.  SSS,  28 
set  417,  52  L.  ed.  617). 

99.  Wood  V.  U.  S..  is  Pet.  (U.  8.) 
342,  10  L.  ed.  987. 

[a]  Mj  the  oonun«a  law  any  per- 
son might  at  his  peril  seize  property 
as  forfeited  to  the  government,  and 
if  the  government  adopted  his  seizure 
and  Instituted  proceedings  to  enforce 
the  forfeiture  and  the  property  was 
condemned,  such  person'  was  com- 
pletely justified.  It  was  therefore 
wholly  Immaterial  who  made  the 
seizure,  or  whether  it  was  Irregularly 
made  or  not,  or  whether  the  cause 
assigned  originally  for  the  seizure 
was  that  for  which  the  condemnation 
took  place,  provided  the  adjudication 
was  for  a  sufficient  cause.  Taylor  v. 
U.  S.,  3  How.  (U.  S.)  197,  11  L.  ed. 
669  [cit  Wood  V.  U.  S.,  16  Pet.  CU.  S.) 
342,  10  L.  ed.  987;  Gejston  v.  Hoyt,  8 
Wheat.  (U.  S.)  246.  4  L.  ed.  881]. 
See  also  U.  8.  v.  Twenty-Five  Cases 
of  Cloths,  28  F.  Cas.  No.  16,663, 
Crabbft  356. 

1.  Cust.  Reg.  (1916)  art  909;  The 
Josef  a  Segunda,  10  Wheat.  (U.  S.) 
312,  6  L.  ed.  829;  U.  S.  v.  Nlnety-Two 
Barrels  of  Rectified  Spirits,  27  F. 
Cas.  No.  16,892,  8  Blatchf.  480. 

[a]  What  ooBstltntaa  seiiiire, — 
(1)  "The  parties  must  understand 
that  they  ate  dispossessed,  and  that 
they  are  no  longer  at  liberty  to  ex- 
ercise any  dominion."  The  Josefa 
Segunda,  10  Wheat.  (U.  S.)  312.  326, 
6  Li.  ed.  329.  (2)  Correspondence  be- 
tween the  collector,  secretary  of  the 
treasury,  and  district  attorney,  and 
directions  to  the  latter  to  file  a  libel, 
while  the  vessel  Is  lying  within  the 
collector's  district,  do  not  constitute 
a  seizure  by  the  collector.     The  Sli- 


ver Spring,  22  F.  Cas.  No.  12,858,  1 
Sprague  551.  • 

[b]  "A  saperlor  physical  foroe  la 
not  necessary  to  be  employed,  if 
there  Is  a  voluntary  acquiescence  In 
the  seizure  and  dispossession.  If  the 
party,  upon  notice,  agrees  to  submit, 
and  actually  submits,  to  the  com- 
mand and  control  of  the  seizing  offi- 
cer, that  Is  sufficient."  The  Josefa 
Segunda,  10  Wheat.  (U.  S.)  S12,  325. 
6  L,,  ed.  329. 

8.  The  Josefa  Segunda,  10  Wheat. 
(U.  S.)  312,  6  L.  ed.  329. 

[a]  AbaadoBnuat  of  iilsnr*. — To 
constitute  an  abandonment  of  a  ves- 
sel seized  for  viblatlon  of  the  customs 
laws,  there  must  be  an  Intention  cou- 
pled with  an  unequivocal  act  of  dere- 
liction; an  agreement  with  the  mas- 
ter of  a  seized  vessel  that  he  shall 
navigate  her  into  port  and  then  re- 
linquish his  possession  would  not  b« 
an  abandonment  by  the  seizor,  al- 
though the  members  of  his  crew  are 
withdrawn  from  the  ship.  The  Ab- 
by,  1  F.  Cas.  No.  14,  1  Ma^on  360. 

3.  Ex  p.  Hoyt,  13  Pet.  Tu.  S.)  279, 
10  Ii.  ed.  161;  U.  8.  y.  One  Case  of 
Silk,  37  F.  Cas.  No.  16,926,  4  Ben. 
626;  U.  8.  v.  Segars,  27  F.  Cas.  No. 
16,249,  3  Phlla.  (Pa.)  517.  See  also 
Barnes  v.  Taylor,  29  Me.  614  (hold- 
ing that,  where  a  collector  had  seized 
a  vessel  and  her  cargo,  the  property 
while  in  his  hands  was  in  the  custody 
of  the  law  and  his  refusal  to  deliver 
the  same  would  not  be  a  conversion). 

[a]  After  process  sarred,  in  pro- 
ceedings In  rem,  the  thing  is  deemed 
In  the  custody  of  the  court,  although 
in  the  actual  possession  of  the  col- 
lector. Burke  V.  Trevitt,  4  F.  C^as. 
No.  2,163,  1  Mason  96. 

4.  U.  8.  V.  One  Case  of  Silk,  27  F. 
C^s.  No.  15,925,  4  Ben.  526. 

5.  Rev.  St.  t  2086;  The  G.  G.  King, 
16  Fed.  921;  Arnould  v.  O'Dwyer,  7 
Newfoundl.  554  (vessel  may  be  de- 
tained for  reasonable  time). 

[a]  A  wanaat  or  order  for  da- 
Utmt  of  goods  should  run  to  the 
marshal,  who  will  serve  a  certificate 
thereof  upon  the  collector.  The  G. 
O.  King.  16  Fed.  921. 

6.  The  G.  G.  King,  16  Fed.   921. 

7.  Rev.  St.  {  938. 

[a]  Vorm  of  boad  see  U.  8.  v.  Two 
Trunks,  28  F.  Cas.  No.  16,592,  10  Ben. 
874. 

[b]  Amouat  of  the  boad  is  that 
which  would  have  been  demandable  if 
the  fairness  of  the  importation  had 
not  been  impeached.  U.  S.  v.  Segars. 
27  F.  C^s.  No.  16,249,  3  Phlla.  (Pa.) 
617.  _^ 

tc]  Aa  szaot  ooaipUaao*  vttb  fh* 
terms  of  the  statnte  in  the  conditions 
of  the  bond  Is  not  required.  The 
Struggle,  23  F.  C^as.  No.  13,660,  1  Gall. 
476. 

[d]  Jadgmaat. — In  compliance  with 
the  terms  of  this  statute  It  is  held 
that  a  judgment  on  such  bond  can- 
not  be   rendered   until    after   twenty 
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merehandise  on  payment  of  that  value.'  Under  the 
earlier  .eonstraction  of  this  provision  it  would  seem 
that  the  eourt  did  not  consider  it  as  mandatory,  and 
whether  or  not  an  importer  would  be  allowed  to 
avail  himself  of  its  provisions  rested  in  the  sound 
discretion  of  the  court;"  but  under  the  present 
phraseology  of  this  provision,  and  from  the  language 
used  by  the  courts  in  reference  to  the  same,  it  seems 
that  such  is  not  no'w  the  law.^"  In  such  a  case  the 
payment  of  costs  Ky  the  claimant  eamnot  be  re- 
quired as  a  condition  precedent  to  delivery  under  the 
bond.^^  If  the  property  is  seized  in  a  warehouse 
the  bond  given  by  a'claimant  thereof  should  be  for 
the  full  value  of  the  goods,  including  the  duty;^' 
likewise  no  deduction  for  duties  should  be  allowed 
when  the  goods  are  seized  in  the  custody  of  the  im- 
porter.*' 

[i  337]  h.  Wiongfol  Seizure.  An  action  of 
trespass  for  a  seizure  for  a  supposed  forfeiture  will 
not  lie  until  a  final  decree  ^*  is  pronounced  upon  the 
proceeding  in  rem  to  enforce  such  forfeiture;''  and 
the  pendency  of  such  proceedings  may  be  pleaded  in 
abatement.'*  K  such  action  is  instituted  after  a 
decree  of  condemnation  or  after  an  acquittal,  with 
a    certificate   of  justification,    the   decree   may   be 


pleaided  in  bar;"  and  it  is  only  after  an  aoquittal 
without  justification  that  the  seizure  may  be  deemed 
tortious."  Seizure  can  be  justified  by  the  customs 
of&cer  only  when  followed  by  a  judgment  of  eondem- 
nation,!'  or  by  a  certificate  of  probable  cause.** 
Mere  delay  by  an  importer  in  commencing  proceed- 
ings to  reclilim  proceeds  of  goods  seized  and  sold 
under  a  mistake  of  fact,  such  proceeds  still  remain- 
ing in  the  registry  of  the  court,  is  not  such  laches 
as  constitutes  a  defense.'' 

[i  338]  L  Judicial  Proceedings— (1)  Jurisdic- 
tion. Jurisdiction  to  determine  whether  property 
is  forfeitable  lies  exclusively  in  the  federal  conrt8.'f 
But  jurisdiction  to  enforce  forfeiture  exists  only  in 
the  district  where  the  goods  are  found  by  the  col- 
lector.** 

[i  339]  (2)  Umitftioiis.  Proceedings  for  the 
recovery  of  any  pecuniary  penalty  or  forfeiture  ao- 
cming  under  the  customs  revenue  laws  of  the  United 
States  must  be  instituted  within  three  years  from 
the  time  when  such  penalty  or  forfeiture  «haU  have 
accrued,**  and  under  certain  circumstances  within 
one  year  from  the  time  of  importation;^  but  the 
time  of  the  concealment  or  the  absence  of  the  prop- 
erly shall  not  be  reckoned  within  this  limitation.", 


days  from  the  time  of  the  condemna- 
tion of  the'voods.  McLellan  t.  U.  S., 
16  F.  Cas.  No.  8,8»S,  1  Gall.  227. 

[e]  Ifo  alalia  for  depraolatloB  and 
lajnrj,  or  for  the  fact  that  the  value 
of  the  goods  had  been  erroneously 
estimated,  can  be  allowed  as  a  set-off 
in  favor  of  the  claimant  In  a  proceed- 
ing on  such  bond.  U.  S.  v.  Two 
Trunks.  28  F.  Cas.  No.  16,692,  10  Ben. 
S74   (stating  reasons  for  this  rule). 

[f]  "SstlMi  ar*  Monred  to  b« 
pud"  by  the  single  bond  of  the  im- 
porters, accompanied  by  a  deposit  of 
the  merchandise  imported,  to  be  kept 
In  the  custody  and  control  of  the 
collector  of  customs  until  the  duties 
are  .actually  paid  or  otherwise  se- 
cured. U.  S.  V.  Three  Hundred  and 
Fifty  Cheats  of  Tea,  12  Wheat.  (U. 
S.)  486,  6  U  ed.  702. 

B.  Rev.  St.  (  3081;  Cust.  Reg. 
(1915)  art  919. 

•.  In  re  E^fteen  Pieces  of  Black 
Silk,  9  F.  Cas.  No.  4,779,  3  Ben.  189; 
The  Struggle,  23  F.  Caa  No.  13,550, 
1  Gall.   476. 

10.  V.  8.  V.  Bight  Cases  of  Paper, 
98  Fed.  416;  The  G.  G.  King,  16  Fed. 
921  (where  from  the  language  used 
it  would  seem  that  the  relief  given 
by  this  statute  was  a  matter  of  right 
on  the  part  of  the  importer). 

11.  V.  a.  V.  Bight  Cases  of  Paper, 
98  Fed.  416. 

[a]  Seaaoa  for  mle. — The  govern- 
ment is  amply  protected  as  to  such 
costs  by  the  bond  in  case  of  recovery, 
and  the  omission  of  the  section  to 
require'  their  payment  in  advai^ 
must  be  regarded  as  intentional.  XJ. 
S.  V.  Bight  Cases  of  Paper,  98  Fed.' 
416. 

U.  TJ.  S.  V.  One  Thousand  Two 
Hundred  and  Ninety-One  Bales  of  To- 
bacco. 27  F.  Cas.  No.  15,965.  2  IjOW- 
ell  107;  U.  S.  V.  Twelve  Thousand 
Three  Hundred  and  Forty-Seven 
Bags  of  Sugar,  28  F.  CtM.  No.  16.565, 
1  Abb.  407.  See  also  U.  S.  v.  Cargo 
of  Sugar,  25  F.  Cas.  No.  14,721,  3 
Sawy.  27.  Contra  In  re  Four  Cases 
Silk  Ribbons,  9  F.  Cas.  No.  4,986.  1 
Ben.  214  [appr  In  U.  S.  v.  Three 
Horses,  28  F.  Cas.  No.  16,500,  1  Abb. 
426.  al^ough  in  this  latter  case  the 
point  was  not  in  issue]. 

18.  U.  8.  V.  Segars,  27  F.  Cas.  No. 
16,349,  8  PhUa.  (Pa.)  517:  U.  S.  v. 
Three  Horses,  28  F.  Cas.  No.  16,500. 
1  Abb.  426;  U.  S.  v.  Two  Trunks,  28 
F.  Cas.  No.  18,592.  10  Ben.  374.  Con- 
tra U.  S.  V.  One  Thousand  Three  Hun- 
dred and  Bighty-Two  Hogsheads  of 
Sugar,  27  F.  Caa.  No.  16,962. 

14.  Hall  ▼.  Warren,  11  F.  Cas.  No. 
5,962,  2  Mcljean  382. 


[a]  A  dear**  is  flaal  in  a  proceed- 
ing In  rem  when  the  goods  are  ad- 
Judged  to  be  returned  to  the  claim- 
ant, and  a  certificate  of  probable 
cause  is  refused.  Hall  v.  Warren,  11 
F.  Caa.  No.  5,962,  2  McLean  332. 

15.  Gelston  v.  Hoyt,  3  Wheat.  (U. 
S.)  246,  4  L..  ed.  381;  Slocum  v.  May- 
berry,  2  Wheat.  (U.  S.)  1,  4  L.  ed. 
169;  McGulre  v.  Wlnslow,  26  Fed. 
304.   23  Blatchf.  425. 

16.  Gelston  V.  Hoyt.  3  Wheat.  (U. 
S.)  246,  4  L.  ed.  381;  McGulre  v. 
Wlnslow,  26  Fed.  304,  23  Blatchf  425; 
Hall  V.  Warren,  11  F.  Cas.  No.  6,952, 
2  McLean  332. 

17.  Gelston  v.  Hoyt.  3  Wheat.  (U. 
S.)  246,  4  L..  ed.  381;  McGulre  v. 
Wlnslow,  26  Fed.  304,  23  Blatchf.  425. 

18.  Gelston  v.  Hoyt,  3  Wheat.  <U. 
SJ  246.  4  L.  ed.  381;  McGulre  v. 
Wlnslow,  26  Fed.  304,  23  Blatchf. 
425.  See  Eh-ving  v.  Cradock,  Quincy 
(Mass.)   553. 

19.  Hall  v.  Warren,  11  F.  Caa.  No. 
5,962,  2  McLean  £32. 

aa  Hal]  v.  Warren,  11  F.  Cas.  No. 
5,952.  2  McLean  332. 

[a]  A.  oartUloat*  of  proMbU  eaoM 
of  seixure  may  be  directed  by  the 
court,  even  though  restitution  has 
been  awarded.  The  San  Pedro,  3 
Wheat.  (U.  S.)  78,  4  L.  ed.  338. 

[bl  Olrcnmstsnnss  of  ■uaplolon 
may  nevertheless  be  shown  in  miti- 
gation by  the  officer,  even  though  a 
certlflcate  of  probable  cause  is  re- 
fused, but  they  cannot  be  pleaded  In 
Justification.  Hall  v.  Warren.  11  F. 
Cas.  No.  6,952,  2  McLean  332. 

[c]  Abnsa  of  autboiltr  after  mIi- 
iir*b — ^Where  an  officer  of  the  customs 
to  whom  is  granted  a  certlflcate  of 
probable  cause  upon  the  relinqi^ish- 
ment  of  a  seizure  by  the  court  Is 
shown  to  have  abused  the  authority 
vested  in  him  by  allowing  another 
party  to  use  the  vessel  seized  during 
its  detention,  it  would  seem  that, 
while  his  certlflcate  would  protect 
him  from  being  proceeded  against  as 
a  trespasser  ab  initio,  yet  he  would 
doubtless  be  liable  In  a  special  ac- 
tion on  the  case  for  the  actual  dam- 
age sustained  to  the  vessel  by  such 
usage.  Van  Brunt  v.  Schenck,  13 
Johns.  (N.  T.)  414  fdist  Van  Brunt 
v.  Schenck,  11  Johns.  (N.  T.)  3771. 
See  also  In  re  Chin  K.  Shue,  199  Fed. 
282  (stating  that  officers  would  be 
liable  as  for  trespass  who  had  seized 
letters,  books,  and  papers  under  a 
search  warrant  relating  to  merchan- 
dise fraudulently  Imported). 

ai.  U.  S.  V.  One  Case  Chemical 
Compound,  203  Fed.  63  (delay  of  flve 
years). 


SS.  McOuire  v.  Wlnslow,  36  Fed. 
304,   23  Blatchf.  426. 

[a]  Admtatty^— If  the  proceed- 
ings are  against  a  vessel  it  will  of 
course  be  under  the  admiralty,  juris- 
diction of  these  courts.  -  The  Abbey, 
1  F.  Cas.  No.  14,  1  Mason  360  (hold- 
ing that,  if  the  seizure  of  the  vessel 
had  In  fact  been  abandoned,  no  court 
can  claim  to  have  Jurisdiction  there- 
of unless  there  Is  a  new  seizure). 
And  see  generally  Admiralty  |(  16- 
128 

38.  U.  8.  V.  Larkin,  153  Fed.  113, 
82  (X:a  247  {writ  of  error  dism  208 
U.  S.  333.  28  set  417,  52  L.  ed.  617]. 
See  also  U.  S.  v.  Bhrgott,  182  Fed. 
267. 

84.  Act  June  22,  1874  (18  St.  at  L. 
190  c  391   (  22). 

[a]/  Tlila  aaotloB  savamedM  Rev.- 
St.  t  1047,  which  provides  a  five-year 
statute  of  limitations  for  suits  for 
"any  penalty  or  forfeiture,  pecuniary 
or  otherwise,  accruing  under  the  laws 
of  the  United  States."  U.  S.  v. 
WIttemann.  153  Fed.  877.  81  CCA 
503. 

[b]  VaooaluT  V«Bal^,r— A  provi- 
sion for  forfeiture  of  the  value  of 
undervalued  merchandise  la  penal  in 
Its  nature  and  Is  therefore  a  "poou-- 
niary  penalty."  U.  8.  v.  WIttemann, 
162  Fed.  377,  81  CXA.  503.  See  Hel- 
wig  v.  U.  S.,  188  U.  S.  606,  23  SCt 
427,  47  L.  ed.  614  (for  discussion  of 
what  constitutes  a  penalty). 

[c]  PedsioM  uBdar  fomiMr  laWi^— 
In  re  Landsberg,  14  F.  Cas.  No.  8,641 ; 
U.  S.  V.  Maillard,  26  F.  Cas.  No. 
15,709,  4  Ben.  459;  U.  S.  v.  Flatt,  27 
F.  Cas.  No.  16,064a. 

[d]  asttiiig  tutUM  Biiaimona. — A 
summons  for  the  "forfeiture"  of  the 
value  of  Importations  not  Indorsed 
with  a  reference  to  the  statute  may 
be  set  aside;  but  not  after  a  general 
appearance  with  knowledge  of  the 
nature  of  the  action,  and  after  sev- 
eral years'  delay  and  the  expiration 
by  limitation  of  the  government's 
time  to  bring  a  new  action.  U.  S.  v; 
Riley,  88  Fed.  480. 

86.  U.  S.  V.  One  Oil  Patnting,  81 
Fed    881 

86.  U.  S.  v.  One  Stradivarins  Kies- 
erwetter  Violin,  197  Fed.  157,  116 
CCA  594. 

[a]  "What  eoastttutM  oonceal 
ment.  —  Silence,  with  or  without 
knowledge,  Is  not  concealment,  and  a 
violin  that  had  been  wrongfully  Im- 
ported was  not  concealed,  where  it 
had  been  constantly  In  use  and  on 
display.  U.  8.  v.  One  Stradivarius 
Kleserwetter  Violin,  197  Fed.  157,  116 
CCA  694.  • 


678     [17  C.  J.] 


CUSTOMS  DUTIES 


[§§  339-342 


Ignorance  of  the  imx>ortation  on  the  part  of  the 
coBtoms  o£9ceTB  is  immaterial.*'  An  aeqnittal  in  a 
criminal  proseention  based  on  the  same  facts  is  a 
bar  to  proceedings  for  forfeiture;'*  but  the  rule  is 
otherwise  where  a  nolle  prosequi  has  been  entered 
to  the  indictment.**  An  action  to  enforce  the  for- 
feiture of  the  value  of  imported  goods  abates  on 
the  death-  of  defendant  and  cannot  be  revived 
against  his  legal  representative.^ 

[$  340]  (S)  Parties;  Interrenerfl.  As  the  stat- 
utes under  which  forfeiture  cases  arise  provide  for 
forfeiture  to  the  government,  the  United  States  is 
naturally  the  moving  party  in  proceedings  of  that 
«haraeter  rather  than  any  customs  ofiBcial.*'  While 
the  proceedings  are  in  rem  and  brought  against  the 
goods  rather  than  against  the  person,  and  are  made 
effective  by  seizure,'*  the  statute  provides  that  four- 
teen days'  notice  of  seizure  and  libel  shall  be  gv^en, 
80  that  interested  persons  may  appear  as  claim- 
ants.'* One  who  is  not  a  party  to  the  original  pro- 
ceedings may  in  a  proper  ease  be  permitted  to  in- 
tervene to  protect  his  rights,  as  where  a  patentee 
contends  that  the  goods  in  question  infringe  upon 
his  patent,**  or  where  a  foreign  shipper  who  was 
charged  with  fraudulent  conduct  was  not  heard.'* 

tit.  U.  8.  V.  One  Btradlvarlus  Klea- 
arwetter  Violin,  197  Fed.  157.  lit 
CCA  S94:  U.  S.  ▼.  One  Dark  Bay 
Horse,  130  Fed.  240;  U.  B.  v.  One  Oil 
Painting,    31   Fed.    881. 

Ml  Sierra  v.  U.  8..  233  Fed.  37, 
147  CCA  107;  U.  S.  v.  Rosenthal,  174 
Fed.  «S2,  98  CCA  406;  U.  S.  v.  A  Lot 
of  Precious  Stores  and  Jewelry,  134 
Fed.  «!,  «8  CCA  1. 

n.  U.  8.  V.  A  liOt  of  Precious 
Stones  and  Jewelry,  134  Fed.  61,  68 
CCA  1  (holding  that,  where  Indict- 
ments had  been  foand  against  a  man 
and  his  wife  for  fraudulent  impor- 
tation, and  the  former  had  been  ae- 
<iuitted  on  trial  and  the  indictment 
against  the  wife  had  been  nol- 
prossed,  the  acquittal  was  a  bar  to 
the  proceeding  to  forfeit,  as  against 
the  husband,  but  the  nolle  prjsequi 
was  not  a  bar  as  to  the  wife). 

ao.     V.  8.  y.  Riley,  104  Fed.  275. 

ai.  U.  S.  V.  Three  Parcels  of  Sm- 
broidery,  28  F.  Cas.  No.  16,512,  8 
Ware  76. 

[a]  ni«  -****"f  oSoera  are  not 
parties.  TT.  S.  v.  Three  Varcels  of 
Embroidery,  28  F.  Cas.  Mo.  16,512,  3 
Ware  76. 

[b]  Hi  ATistnUa.-7-A  customs  pros- 


[f  341]  (4)  Vatiire  and  Form  of  Action.,  The 
rights  of  the  government  are  usually  enforced 
through  civil  proceedings  ••  in  rem."  Where  the 
seizure  is  made  on  land,  or  on  water  not  navigable, 
the  suit,  although  in  the  form  of  a  libel  of  infoma- 
tion,  is  an  action  at  common  law,"  But  where 
the  seizure  is  made  on  navigable  waters  within  the 
admiralty  jurisdiction,  the  suit  is  one  in  admir- 
alty.** The  mere  fact  that  a  statute  also  provides 
for  a  criminal  prosecution  against  a  wrongdoer,  in 
conjunction  with  proceedings  of  forfeiture,  does  not 
supersede  the  right  to  such  proceedings;*"  but  should 
the  seizor  refuse  to  institute  such  proceedings,  he 
would  be  compelled  upon  application  by  the  owoer 
either  to  do  so  or  to  return  the  property  seized.*' 

[i  342]  (6)  InfomuitioiL  As  a  general  rale 
it  may  hie  said  that  the  information  for  forfntnie 
will  be  suflBcient  if  the  averments  follow  the  lan- 
guage of  the  statute,**  and  if  by  necessary  impli- 
cation it  contains  the  requisite^  statements  it  need 
not  be  scientifically  drawn  ;*'  but  this  does  not  mean 
that  it  will  be  sufficient  if  the  language  of  the  stat- 
ute is  such  that  to  follow  it  verbatim  would  lead  to 
uncertainty  and  ambiguity,**  nor  that  sufficient 
ground  should  not  be  actually  stated.**    An  intent 


■ecution  for  a  pecuniary  penalty  not 
exceeding  £500  must  be  instituted  in 
the  name  of  the  collector  for  the 
state.  In  a  customs  prosecution  In  a 
court  of  petty  sessions  In  Victoria 
the  information  may  be  laid  by  a  duly 
authorised  agent  of  the  collector  for 
Victoria,  but  he  must  state  that  the 
Information  is  In  the  name  and  on 
behalf  of  such  collector.  Christie  v. 
Permewan.  Wright  *  Co.,  Ltd.,  1 
Austr.  C.  L.  R.  693. 

33.  The  Silver  Spring,  22  F.  Cas. 
No.  12,858,  1  Sprague  651;  The  Wash- 
ington. 29  F.  Ots.  No.  17,221,  4 
Blatchf.  101. 

33.     Rev.  St.   I  923. 

84.  U.  8.  T.  One  Case  Chemical 
Compound,  81  Fed.  378  (also  holding 
that  proper  security  should  be  given). 

35.  U.  8.  v.  Two  Bales  of  Rugs, 
16^7  Fed.  689. 

38.    See  cases  infra  this  note. 

[a]  XaSormtMamm  of  sslsui*  (1) 
are  civil  proceedings  (Frledenstein  v. 
U.  8.,  125  U.  S.  224,  8  SCt  838.  31  L. 
«d.  736;  The  Palmyra,  12  Wheat.  (U. 
S.)  1,  6  L.  ed.  581;  The  Good  Tem- 
plar, 97  Fed.  651),  (2)  although  so 
far  In  the  nature  of  criminal  pro- 
ceedings that  a  general  verdict  on 
several  counts  in  an  information  Is 
upheld  If  one  count  is  good  (CofCey 
V.  U.  S..  116  U.  S.   427,  6  SCt  432,  29 


L.  ed.  681;  Clifton  v.  U.  8.,  4  How. 
(U.  S.)  242,  11  L.  ed.  967;  Locke  ▼. 
U.  S.,>  7  Cranch  (U.  S.)  839,  3  L.  ed. 
864). 

87.  Frledenstein  v.  U.  S.,  126  IT. 
S.  224,  8  SCt  838,  31  L.  ed.  736;  The 
Palmyra.  12  Wheat.  (U.  S.)  1,  6  L. 
ed.  631;  HcOuIre  v.  Wlnslow,  26  Fed. 
304,  23  Blatchf.  425. 

[a]  A  pronssfllng'  la  mm  doss  not 
lie  to  forfeit  money  arising  from  the 
sale  in  this  country  of  goods  fraudu- 
lently Imported,  fj.  S.  v.  A  Lot  of 
Precious  Stones  and  Jewelry,  184 
Fed.  61.  68  CCA  1. 

88.  Morris  v.  U.  8.,  8  Wall.  (U.  8.) 
507,  19  L.  ed.  481;  The  Sarah,  8 
Wheat.  (U.  S.)  391,  6  L.  ed.  644:  U. 
8.  V.  One  Hundred  and  Fifty  Head 
of  Cattle  and  Fifty-Two  Calves,  8 
Aris.  134,  77  P  489. 

88.  Morris  v.  U.  S..  8  Wall.  (U. 
8.)  507,  19  L.  ed.  481;  The  Sarah.  8 
Wheat.  (U.  S.)  391,  6  L.  ed.  644;  U.  8. 
v.  One  Hundred  and  Fifty  Head  of 
Cattle  and  Fifty-Two  Calves,  8  Aris. 
184,  77  P  489;  The  G.  O.  King.  16  Fed. 
921;  U.  S.  V.  Ninety  Demijohns  of 
Rum,  8  Fed.  486,  4  Woods  637. 

4a  Origet  V.  U.  8.,  125  U.  8.  240, 
246,  8  SCt  846.  31  L.  ed.  743  (where 
the  court  said:  "The  forfeiture  ac- 
crues to  the  United  States  on  the 
commission  or  omission  of  the  acts 
speclfled.  No  condition  Is  attached  to 
the  Imposition  of  the  forfeiture.  The 
section  does  not  say  that  the  mer- 
chandise shall  be  forfeited  only  on 
the  conviction  of  some  offender, 
whether  the  owner  of  the  merchan- 
dise or  one  of  the  other  persons 
named  in  the  section.  The  person 
punished  for  the  offence  may  be  an 
entirely  different  person  from  the 
owner  of  the  merchandise,  or  any 
person  interested  In  It");  U.  S.  v. 
A  Lot  of  Precious  Stones  and  Jewel- 
ry, 184  Fed.  61.  68  CCA  1;  U.  S.  v. 
One  Thousand  One  Hundred  and  Fif- 
ty and  One-Half  Pounds  of  Celluloid, 
82  Fed.  627,  27  CCA  231  [appr  Origet 
V.  U.  S.,  125  U.  S.  240,  8  SCt  846,  31 
L.  ed.  743];  U.  S.  v.  Lot  of  Jewelry, 
etc.,  69  Fed.  684  [crit  U.  8.  v.  Lot  of 
Jewelry,  26  F.  Cas.  No.  16,626,  IS 
Blatchf.  601. 

[aj  Althongli  a  panon  rnllty  of 
firananlMit  praetloss  la  beyond  the 
Jnrladiotlos  of  tlie  ooturt  and  so  not 
subject  to  criminal  prosecution,  the 
goods  in  question  may  nevertheless 
be  forfeited.  U.  S.  v.  Twenty-Five 
Packages  of  Panama  Hats,  231  U.  S. 
368,  34  SCt  63,  58  L.  ed.  267. 

41.     Hall  V.  Warren,  11  F.  Cas.  No. 


6,962,  2  McLean  882. 

43.  In  re  Two  Hundred  Chests  of 
Tea.  9  Wheat  (U.  S.)  430.  6  L.  ed. 
128;  The  BeUy.   3  F.  Cas.  No.  1.16S. 

I  Mason  354;  U.  8.  V.  The  Margaret 
Tates,  26  F.  Cas.  No.  16.720,  22  VL 
663;  U.S.  V.  Ten  Cases  Merchandise, 
28  F.  Cas.  No.  16,447  [aff  28  F.  Cas. 
No.  16,448,  2  Paine  162];  U.  S.  v. 
Thirteen  Packages  of  Plate  Glass.  28 
F.  Cas.  No.  16.469;  Six  Parcels  of 
Placer  Gold  v.  U.  8.,  8  Aria.  389,  76 
P  478.     ' 

[al  Aa  aTermant  that  statatory 
raquIzamsatB,  maxaly  dteeotoxy  to  the 
revenue  officer  and  to  the  Importer 
have  been  complied  with  is  not  es- 
sential. U.  8.  V.  Seventy-Bight  Casei 
of  Books.  27  F.  Cas.  No.  16,268,  1 
Bond  271. 

[b]  Tonak  of  iaforaMtioa  for  for- 
feiture In  full  or  in  substance  se* 
Frledenstein  v.  U.  S.,  126  U.  8.  224.  S 
SCt  838,  31  L.  ed.  736;  Cliquot  v.  U. 
S.,  8  Wall.  (U.  8.)  114,  18  L.  ed.  116: 
Buckley  v.  U.  8.,  4  How.  (U.  8.)  251. 

II  L.  ed.  961;  Dalgle  v.  U.  S,  237 
Fed.  159,  150  CCA  305:  U.  8.  v.  A 
Lot  of  Jewelry,  etc.,  69  Fed.  684; 
U.  8.  V.  Burnham,  24  F.  Cas.  No. 
14.690,  1  Mason  67. 

48.  U.  S.  V.  A  Lot  of  Jewelry,  etc., 
69  Fed.  684. 

[a]  Ubsl  of  lafonB»tioa<— A 
claimant  of  merchandise  and  vehicles 
sought  to  t>e  forfeited  for  unlawful 
Importation  into  the  United  SUtes 
by  land  is  not  entitled  to  complain 
that  process  was  termed  a  libel  oi 
Information  instead  of  an  informa- 
tion, the  ilnstrument  reciting  that 
seizure  was  by  land.  Dalgle  v.  U- 
S.,  237  Fed.  159,  160  CCA  305. 

[b]  Aa  invoztatlob  la  aot  a  nol* 
of  ri^*'**'''y  proparty,  and  an  infor- 
mation averring  that  an  importation 
was  obtained  in  this  manner  and  not 
by  purchase  would  be  insufflcient  In 
re  Forty  Sacks  of  Wool,  14  Fed.  64J. 

44.  u.  S.  v.  Fifteen  Barrels  of 
Distilled  Spirits.  51  Fed.  416  (hold- 
ing that  an  information  so  drawn 
that  a  claimant  of  the  property  could 
get  no  information  from  the  allega- 
tions therein  as  to  the  real  grounw 
of  the  forfeiture  would  be  insuffl- 
cient). 

46.  U.  8.  V.  Six  Hundred  and  For- 
ty-Six Half  Bpxea  of  Figs.  164  Fed. 
778. 

[a]  A  Ubol  for  nuutfUar  mer- 
chandise into  the  United  states  con- 
trary to  Rev.  St.  i  2866  held  lufll- 
clent.  U.  S.  v.  One  Blue  Taffeta  HW- 
ning  Coat.  etc..  237  Fed.  703. 


For  latOK oaaea,  dovalopaMBts  and  okaSfM  in  the  law  see  cumulative  Annotations,  same  title,  paga and  not*  number. 


§§342-343] 


CUSTOMS  DUTIES 


[17  C.  J.]     67ff 


to  defraud,  if  an  element  of  the  offense,  mast  be 
averred;*'  bnt  if  not  an  element  of  the  offense,  it 
need  not  be  averred,  although 'the  statute  expressly 
enjoins  the  submission  to  the  jury  of  the  existence 
of  SQcb  intent  as  a  distin<;t  and  separate  proposi- 
tion." U  the  place  where  the  alleged  ill^al  act 
was  done  is  a  material  element  in  the  offense  charged 
sneh  place  must  be  averred.*'  Where  forfeiture  is 
sought  on  the  theory  of  conspiracy,  some  one  must 
be  named  as  conspiring  with  the  party  charged  with 
the  conspiracy.*'  K  the  information  alleges  an 
nnloading  of  g^ods  without  a  permit  it  is  not  neces- 
sary to  state  the  time  and  place  of  importation,*" 
although  if  the  unloading  was  within  some  port  or 
other  place  within  a  collection  district  such  fact 
ghoold  be  alleged.'^  If  it  sets  forth  a  proper  cause 
of  forfeiture  within  the  main  provisions  of  the  stat- 
ate,  it  need  not  allege  that  the  case  is  not  within 
a  proviso  thereof."  Contradictory  versions  of  the 
same  transaction  may  be  pleaded  in  different  counts 


of  a  libel  for  forfeiture  of  imported  merehandias.** 
A  count  in  a  libel  for  illegal  importation  whieb 
cbaigea  that  goods  were  imported  without  the  pro- 
duction of  a  duly  certified  invoice  is  fatally  defec- 
tive.'*. A  libel  good  as  to  part  of  the  goods  de- 
scribed, although  not  as  to  all,  is  not  subject  to 
exception.""  An  information  for  forfeiture  may 
usually  be  amended  to  conform  to  the  facts,"*  and 
if  not  objected  to  before  the  trial  it  will  not  there- 
after be  judged  with  the  strictness  applicable  to  an 
indictment."' 

[$  343]  (6)  Evidence— (»)  Burden  of  Proof. 
When  the  prosecution  produces  suf&eient  evidence 
to, satisfy  the  court  that  there  was  probable  cause 
for  the  proceedings,  the  burden  of  proof  is  shifted 
upon  the  claimant;"*  and  if  in  such  ease  the  claim- 
ant fails  to  explain  the  suspicious  or  irregular  cir- 
cumstances of  his  case  by  the  introduction  of  re- 
butting evidence  in  his  possession  or  u^der  his  con- 
trol, condemnation  must  follow.'* 


[b]  A  llbal  for  fala*  •taUmnta 
to  fh*  •zunlBiar,  which  does  not  prop- 
erly plead  art  1124  of  the  Customs 
Regulations,  nor  allege  that  the  col- 
lector had  desiernated  the  merchan- 
dise for  examination,  fails  to  show 
that  the  examiner  had  any  powers 
with  reference  to  the  merchandise. 
U.  S.  v.  One  Blue  Taffeta  Evening 
Coat,  etc.,  237  Fed.  703. 

46.  tJ.  S.  V.  Three  Parcels  of  Em- 
broidery, 28  P.  Caa.  No.  K.612.  3 
Ware  75  (holding  that  in  the  absence 
of  such  averment  judgment  would  be 
arrested).  See  also  U.  S.  V.  Seventy- 
Eight  Cases  of  Books,  27  F.  Cas.  No. 
18.258,  Z  Bond  271. 

47.  Origet  v.  U.  S.,  125  U.  S.  240, 
i  set  846,  31  L.  ed.  743  foverr  U.  S. 
V.  Ninety  Demijohns  of  Rum,  8  Fed. 
48S,  4\Voods  657]  1  Friedenstein  v.  U. 
8.,  125  U.  S.  224,  8  SCt  838.  81 
L.  ed.  736.  See  U.  S.  v.  Or- 
tega. 66  Fed.  713  (holding  that  the 
statute  requiring  the  court  to  sub- 
mit to  the  jury  the  question  of  an 
intent  to  den'aud  as  a  separate  prop- 
osition was  repealed  by  the  act  of 
June  10,  1890). 

48.  U.  8.  v.  The  Virgin,  28  F.'Cas. 
No.  16,«26,  1  Pet.  C.  C.  7. 

[a]  Xhoa  in  a  proceeding  against 
a  vessel  for  receiving  goods  without 
a  permit  from  another  vessel  more 
than  four  leagues  from  the  coast,  the 
Information  must  state  the  place  of 
the  offense;  and  a  defect  therein 
vould  not  be  cured  by  a  verdict.  U. 
8.  v.  The  Virgin,  28  F.  <3a8.  No.  16,- 
S25,  Pet.  C.  C.  7. 

[b]  Th*  oonxt  jndldaUy  kaowa 
that  Oregon  is  a  part  of  the  territory 
of  the  United  States  and  within  the 
limits  thereof,  and  an  allegation  that 
the  goods  were  unloaded  from  a  ves- 
sel within  that  collection  district  is 
e<]uivalent  to  an  allegation  that  they 
were  unloaded  within  the  United 
States.  The  Active,  1  F.  <::^8.  No.  83, 
Oeady  165. 

40.  U.  S.  v.  One  Bag  of  Crushed 
Wheat,  166  Fed.  662. 

50i  Locke  V.  U.  S.,  7  Cranoh  (U. 
8.)  339,  8  L.  ed.  864  (holding  also 
that  It  was  not  necessary  that  the 
name  of  the  vessel  be  alleged,  but  an 
allegation  that  such  Information  was 
unknown  to  the  attorney  would  be 
sufficient).  See  also  The  Active.  1  F. 
Cas.  No.  S3,  Deady  165;  The  Betsy,  3 
F.  Cas.  No.  1,366.  1  Mason  354  (hold- 
ing that  an  allegation  that  the  goods 
unloaded  were  of  foreign  growth  or 
manufacture  was  unnecessary). 

SI.  U.  S.  V.  Burnham.  24  F.  Cas. 
No.  14,690.  1  Mason  67. 
.  [a]  BMaoa  for  mla^-This  arises 
Rom  the  fact  that  If  the  unloading 
took  place  before  the  vessel  had  ar- 
rived within  the  port  It  would  fall 
within  another  section  of  the  stat- 
ute; It  is  not,  however,  necessary  to 
•wcify  the  port  or  district  by  its  le- 
m  name;  it  is  sufficient  to  state  that 


the  name  thereof  was  unknown  to 
the  attorney  of  the  United  States,  al- 
though if  the  information  should 
specify  the  particular  port  such 
specification  would  be  binding.  U. 
8.  V.  Burnham,  24  F.  Cas.  No.  14,690, 

1  Mason  57. 

sa.  The  Mary  Merritt,  16  F.  Cas. 
No.  9,222,  2  Bias  381  [rev  26  F.  C^s. 
No.  15,733,  aff  17  Wall.  682,  21  L.  ed. 
682,  and  clt  The  Aurora  v.  U.  S.,  7 
Cranch  (U.  8.)  382,  8  U  ed.  878];  U. 
S.  V.  Hayward,  26  F.  Cas.  No,  16,886, 

2  Gall.  486. 

[a]  OmlaalOT  fkom  maaUtat.— 
Where  the  ground  alleged  is  an  omis- 
sion from  the  manifest  the  particular 
omission  must  be  averred.  The 
Thomas  and  Henry  v.  U.  S.,  23  F. 
Cas.  No.  13.919,  1  Brock.  367. 

[b]  ATMrmant  of  salawr*. — ^Where 
the  Information  is  against  the  ves- 
sel, it  must  be  averred  that  she  has 
been  seized  for  the  offense,  and  that 
the  seizure  still  subsists,  and  objec- 
tion to  the  omission  of  such  aver- 
ment may  be  taken  at  any  stage  of 
the  cause.  The  Washington,  29  F. 
Cas.  No.  17,221,  4  Blatchf.  101  [aff  29 
F.  Cas.  No.  17,222].  See  also  The 
Silver  Spring,  22  F.  Cas.  No.  12,858, 
1  Sprague  661. 

58.  U.  S.  V.  One  Blue  Taffeta  Eve- 
ning Coat,  etc.,  237  Fed.  708. 

B4.  U.  8.  V.  One  Blue  Taffeta  Eve- 
ning Coat,  etc.,  237  Fed.  703  (where 
it  is  stated  that  this  is  because  the 
importation  is  complete  as  soon  as 
the  goods  enter  port). 

S5.  U.  8.  V.  One  Blue  Taffeta  Eve- 
ning Coat,  etc.,  237  Fed.  703.      , 

Sfl.  U.  B.  V.  The  Queen,  27  F.  CtM. 
No.  16,107,  4  Ben.  237;  U.  8.  v.  Two 
Trunks,  28  F.  Cas.  No.  16,591,  6  Ben. 
218 

67.  U.  8.  V.  Lot  of  Jewelry,  etc, 
69  Fed.   6S4. 

6a  Rev.  St.  {  909;  U.  S.  v.  The 
John  Grlffln,  15  Wall.  (U.  8.)  29,  21 
L.  ed.  80;  Cliquot  v.  U.  8.,  8  Wall. 
(U.  8.)  114,  18  L.  ed.  116;  Wood  v. 
U.  S.,  16  Pet.  (U.  8.)  342.  10  L.  ed. 
987;  U.  S.  V.  One  Bag  of  Crushed 
Wheat,  166  Fed.  662;  U.  8.  v.  Lot 
of  Jewelry,  etc.,  69  Fed.  684  [dlst 
Boyd  v.  U.  8.,  116  U.  8.  616.  6  SCt 
524,  29  L.  ed.  746];  U.  S.  v.  The  Co- 
quitlam,  57  Fed.  706  [rev  on  other 
grounds  77  Fed.  744,  23  CCA  438]; 
U.  S.  V.  Ten  Hundred  and  Sixty  Tins 
of  Opium,  44  Fed.  799;  U.  S.  V.  Seven 
Hundred  and  Forty  Tins  of  Opium,  44 
Fed.  798 ;  Three  Thousand  Eight  Hun- 
dred and  Eighty  Boxes  of  Opium  v. 
U.  S.,  23  Fed.  367;  U.  S.  v.  Three 
Thousand  Eight  Hundred  and  Eighty 
Boxes,  etc.,  12  Fed.  402,  8  Sawy.  129; 
The  Busy,  4  P.  Cas.  No.  2,232,  2  Curt. 
586;  The  Governor  Cushman,  10  P. 
Cas.  No.  5,646,  1  Abb.  14.  1  Biss.  490; 
The  ThomEts  and  Henry  v.  U.  S.,  28 
F.  Cas.  Nb.  13,919,  1  Brook.  367;  In  re 
Three  Thousand  One  Hundred  and 
Nine  Cases  of  Champagne,  23  F.  C!as. 


No.  14,012,  1  Ben.  241;  Twelve  Hun-, 
dred  and  Nine  Quarter  Caslcs,  etc.,  of 
Wine,  24  F.  Cas.  No.  14,279,  2  Ben, 
249;  U.  8.  v.  Eight  Cases  of  Lamps. 
25  F.  Cas.  No.  16,029;  U.  S.  v.  Eight- 
een Pipes  Distilled  Spirits,  25  F. 
Cas.  No.  16,033a;  U.  8.  v.  Five  Jugs 
of  Brandy,  25  F.  Cas.  No.  15,118;  U. 
S.  V.  Six  Hundred  and  Sixty-One 
Bales  of  Tobacco,  27  F.  Cas.  No. 
16,297;  U.  S:  v.  Sixteen  Cases  of  Silk 
Ribbons,  27  P.  Cas.  No.  16,301;  U.  S. 
V.  Sixty-Five  Packages  of  Glass,  27 
P.  Cas.  No.  16,30&a;  U.  S.  v.  Twenty- 
Five  C^sea  of  Cloths,  28  P.  Cas.  No. 
16,663,  Crabbe  866;  U.  S.  v.  One  Hun- 
dred and  Twenty-Nine  Bales  of  Mer- 
chandise, 46  Fed.  468.  Compare  U.  S. 
V.  Baker,  24  P.  Cas.  No.  14,600,  6  Ben. 
261.  But  see  The  Abigail,  1  F.  Cas. 
No.  18,  3  Mason  331  (where  it  was 
held  that  the  act  of  1820  providing 
for  the  recovery  of  penalties  and  for- 
feitures did  not  adopt  the  rule  with 
regard  to  the  burden  of  proof  as  laid 
down  in  the  act  of  1799  [1  St.  at  L. 
678  c  22  <  71]). 

"Of  course,  in  cases  under  that  sec- 
tion [Rev.  St.  (  2809]  the  usual  rule 
would  govern,  so  far  as  making  a 
case  for  the  government  la  con- 
cerned. The  government  shows  the 
act,  and  from  the  act  and  its  cir- 
cumstances the  intent  is  Inferred,  un- 
til negatived  by  claimants'  evidence." 
U.  S.  V.  Lot  of  Silk  Umbrellas,  12 
Fed.  412.  413. 

[a]  Proliabla  oanao^— Under  Rev. 
St,  {  3082,  to  forfeit  articles  found 
in  the  baggage  of  a  person  arriving 
in  the  United  States,  the  burden  of 
proof  is  not  upon  the  claimant  of  the 
articles,  unless  the  court  finds  that 
there  la  probable  cause  for  seising 
them.  If  at  the  close  of  the  gov- 
ernment's case  there  is  not  enough 
evidence  to  go  to  the  jury,  there  is 
not  such  probable  cause  as  to  put 
the  burden  of  proof  upon  the  claim- 
ant. U.  8.  V.  One  Pearl  Chain,  139 
Fed.  610  [aff  139  Fed.  513,  71  <3CA 
500].     See  also  supra  Ji  77,  78,  334. 

Bozdan  of  proof  goBMrally  see  Evi- 
dence [16  Oc  926]. 

69.  The  Luminary,  8  Wheat.  (U. 
8.)  407.  6  L.  ed.  647;  U.  S.  v.  Seven 
Hundred  and  Forty  Tins  of  Opium, 
44  Fed.  798;  The  Busy,  4  P.  Cas.  No. 
2,232,    2    Curt.    586. 

[a]  JnstUIoslloa  of  atatntaw— 
While  of  course  It  is  the  province  of 
the  court  rather  to  interpret  than  to 
Justify  the  enactment  of  any  statute, 
nevertheless,  in  construing  this  pro- 
vision, Its  general  propriety  has  often 
been  adverted  to.  Tills  arises  from 
the  fact  that  a  violation  of  the  cus- 
toms law  is  generally  premeditated 
and  is  perpetrated  under  all  the 
precautions  and  In  all  the  secrecy 
which  ingenuity  can  suggest;  and  the 
means  of  proving  innocence,  at  least 
to  a  reasonable  extent,  are  In  the 
possession  of  accused.     It  is  there- 


680     [17  C.  J.] 


CUSTOMS  DUTIES 


[§§  344^46 


[$  344]  (b)  PreBiunptions.  Whenever  a  ma- 
terial udervaluation  is  shown,'"  or  a  false  affidavit 
of  damage  is  offered  by  the  importer,'^  or  where  he 
kilows  that  his  method  of  importation  is  contrary  to 
law,*'  the  presumption  arises  that  the  illegal  act  was 
done  to  defraud  the  revenue.  Likewise  where  it  is 
within  the  power  of  a  claimant  to  produce  good  and 
satisfactory  evidence  tending  to  repel  auspicious 
circumstances  concerning  an  importation,  and  he 
omits  to  do  so  and  contents  himself  with  weaker 
evidence,  it  will  be  presumed  that  the  better  evi- 
dence of  the  reality  of  the  transaction  would  not  be 
favorable  to  him." 

[$  345]  (c)  AdmiBsibility.  The  evidence  must 
be  relevant  and  must  relate  to  a  matter  material  to 
the  question  or  point  in  issue."*  But  where  the 
question  of  fraudulent  entry  or  undervaluation  is 
involved  the  court  must  necessarily  pursue  a  liberal 
course  in  the  admission  of  evidence;*"  hence  evi- 
dence of  other  acts  or  doings  of  the  importer  or 
his  privies  of  a  kindred  nature  is  admissible,**  al- 
though only,  for  the  purpose  of  establishing  the  in- 
tent with  which  the  act  was  committed,  and  not  as 
proving  the  body  of  the  offense."     Nor  would  the 


fore  no  ylclous  violation  of  principle 

'  that  he  should  be  required  to  prove 

his  Innocence.     See  The  Thomas  and 

Henry  v.  U.  8^  23  F.  Cas.  No.  13.919. 

1  Brock.  8<T;  IT.  8.  v.  Blghteen  Pipes 
Distilled  SplrlU,  26  F.  Cas.  No.  15,- 
0S3a. 

eo.  U.  8.  V.  Three  Hundred  and 
Thirty-Seven  Cases  of  Wine,  28  P. 
Cas.  NO.  1«,506,  1  Woods  47;  U.  8. 
V.  Two  Hundred  Quarter  Boxes  of 
Cigars,  28  F.  Cas.  No,  16,587. 

[a]  Btatntorr  preami^tlOB.  ■ 
Where  the  appraised  value  exceeds 
the  entered  value  by  more  than  sev- 
enty-flve  per  cent,  the  undervalua- 
tion shall  be  held  to  be  presump- 
tively fraudulent.  Act  Oct.  3,  1913 
(38  St.  at  L.  184  c  16  i  3  par  I). 

61.  U.  S.  V.  Six  Hundred  and  Six- 
ty-One Bales  of  Tobacco,  27  F.  Cas. 
No.  16,297. 

62.  U.  S.  V.  Nine  Trunks,  27  F. 
Cas.  No.   15.886. 

63.  U.  S.  V.  Three  Thousand  Bight 
Hundred  and  Elgrhty  Boxes,  etc,  12 
Fed.  402,  8  Sawy.  129. 

64.  U.  S.  V.  Four  Cases  Printed 
Merlnoes,  2S  F.  Cas.  No.  15,146,  2 
Paine  200. 

66.  V.  8.  V.  Four  Cases  Printed 
Merlnoes.  25  F.  Cas.  No.  15,146.  2 
Paine  200. 

ee.  Wood  T.  U.  S.,  16  Pet.  (U.  8.) 
342,  360,  10  L.  ed.  987  (where  It  was 
said:  "Indeed,  in  no  other  way  would 
It  be  practicable,  In  many  cases,  to 
establish  such  Intent  or  motive,  for 
the  single  act,  taken  by  Itself,  may 
not  be  decisive  either  wtiy;  but  when 
taken  in  connection  with  others  of 
the  like  character  and  nature,  the  in- 
tent and  motive  may  be  demonstrat- 
ed almost  with  a  conclusive  certain- 
ty"); Buckley  v.  U.  8.,  4  How.  (U. 
S.)  251,  11  L.  ed.  961;  Taylor  v.  U. 
S.,  3  How.  (U.  S.)  197,  11  L.  ed.  559; 
Alfonso  V.  U.  8..  1  F.  Cas.  No.   188, 

2  Story  421;  V.  8.  v.  Merrlam,  26  F. 
Cas.  No.  16,769;  V.  8.  v.  Three  Cases, 
etc.,  28  F.  Cas.  No.  16.497  [clt  Bot- 
tomley  v.  U.  8.,  3  F.  Cas.  No.  1,688, 
1  Story  135]. 

[a]  larciotu  ot  othwt  good*  Import- 
ed by  the  party  are  therefore  ad- 
missible. Buckley  v.  U.  8.,  4  How. 
(U.  8.)  261,  11  L.  ed.  961;  U.  8. 
r.  One  Hundred  and  Forty-Six  Thou- 
sand Six  Hundred  and  Fifty  Clap- 
boards, 27  F.  Cas.  No.  15.935,  4  Cliff. 
301.  See  also  U.  8.  v.  Three  Cases, 
etc,  28  F.  Cas.  No.  16.497  (holding 
that  representations  by  the  agent  of 
an  importer  to  a  purchaser  of.  goods 
that  certain  invoices  which  he  exhib- 
ited were  true  invoices  sent  to  him 
by     his     principal     were     admissible 


against  the  principal,  for  the  pur- 
pose of  showing  the  falsity  of  cer- 
tain other  invoices  under  which  the 
goods  were  entered). 

[b]  Tliat  th*  olalmant  or  Ua 
aceat  sold  goods  at  pilora  wbloh 
yielded  them  a  profit  which  other 
persons  engaged  In  the  same  trade 
averred  could  not  be  fairly  made  un- 
der the  state  of  the  market  at  that 
time  Is  admissible.  Buckley  y.  U.  S., 
4  How.  (U.  8.)  261,  11  Li.  ed.  961 
(holding  also  that  evidence  of  ap- 
praisement of  the  goods,  duly  made 
by  the  appraisers,  was  admissible, 
and  would  not  be  excluded  on  the 
ground  that  It  had  not  been  made  in 
the  presence  of  the  jury). 
•  67.  U.  S.  V.  Six  Hundred  and  Six- 
ty-One Bales  of  Tobacco,  27  F.  Cas. 
No.  16,297;  U.  8.  v.  Sixteen  C:aaes  of 
Silk  Ribbons,  27  F.  Cas.  No.  16,- 
301. 

68.  U.  S.  V.  Sixteen  Cases  of  Silk 
Ribbons,  27  F.  Cas.  No.   16,301. 

69.  U.  S.  y.  Twenty-Five  Cases  of 
Cloths,  28  F.  Cas.  No.  16,663,  Crabbe 
356. 

[a]  AdmlssHiUlty  to  explain  or  to 
vary  terma  of  the  auuiUest. — (1) 
While  a  manifest,  duly  filed  in  the 
customhouse,  is  competent  evidence 
as  to  the  entry  of  certain  goods 
thereon  (U.  8.  v.  The  Missouri,  26 
F.  Cas.  No.  15.7S5,  9  Blatchf.  433), 
(2)  if  it  has  been  fraudulently  de- 
stroyed secondary  evidence  as  to  its 
contents  is  not  admissible  (The  Ariel, 
1  F.  Cas.  No.  527,  1  Hask.  65).  (3) 
Likewise  where  the  destination  of  a 
vessel  is  expressed  on  the  face  of 
the  manifest  parol  evidence  cannot 
be  given  to  show  that  she  was  con- 
signed to  another  port.  The  Fame,  8 
F.  Cas.  No.  4,633,  1  Brown  Adm.  42. 
See  U.  8.  v.  Graft,  26  F.  Cos.  No. 
15,244,  14  Blatchf.  381  (aflldavit  in- 
dorsed on  manifest  after  it  Is  filed). 

(b]  Bea  gesta. — (1)  Declarations 
of  a  third  person  having  custody  of 
goods  wl)lch  were  seized,  made  while 
the  official  was  making  the  examina- 
tion of  such  goods  and  while  they 
were  in  his  possession,  are  admissi- 
ble against  the  claimant  as  part  of 
the  res  geste.  Frledensteln  v.  U. 
S..  126  U.  S.  224.  8  SCt  838.  31  L. 
ed.  736;  Three  Thousand  Eight  Hun- 
dred and  Elsrhty  Boxes  of  Opium  v. 
U.  S.,  23  Fed.  367.  (2)  Likewise 
it  is  held  that  the  fact  that  an  In- 
tended illegal  importation  was  pre- 
viously known  to  the  revenue  oflfl- 
cers,  and  that  they  acted  thereon  In 
making  the  seizure,  may  properly  be 
regarded  as  so  connected  .with  the 
legal    act    itself   as    to    constitute    a 


assent  of  a  consul  '*  or  of  a  revenue  officer  to  an 
undervaluation  be  binding  upon  the  government  ;•• 
and  as  the  goods  themselves  axe  regarded  as  the 
defendant,  evidence  of  communications  made  to  the 
revenue  officer  would  not  be  objectionable  on  the 
ground  that  they  were  made  in  the  absence  of  the 
claimant.'" 

[i  346]  (d)  Weight  and  Snfaciency.  The  pro- 
ceeding being  a  civil  suit,  the  government  is  not  re- 
quired to  prove  its  allegations  beyond  a  reasonable 
doubt,'*  but  only  by  a  preponderance  of  evidence.'* 
It  is  of  course  incumbent  upon  defendant  to  intro- 
duce evidence  sufficient  to  overcome  the  burden  upon 
him,"  but  this  does  not  mean  that  he  need  prove 
bis  defense  in  other  than  the  ordinary  way.'* 
Where  the  proceeding  is  on  the  ground  of  an  allied 
fraudulent  invoice,  the  invoice  itself  would  be  in- 
sufficient on  his  behalf;'*  but  a  mere  misdescription 
which  might  be  made  in  the  best  of  fa^th  of  an  ar- 
ticle would  not  of  itself  be  sufficient  evidence  of 
fraud;'*  nor  would  the  fact  that  the  appraisers  had 
materially  raised  the  invoiced  value  of  an  impor- 
tation be  conclusive  upon  the  importer  in  a  pro- 
ceeding for  its  forfeiture.^'    But  the  court  may  sua- 

part    of    the    res    gest».      U.    S.    v. 
Nine  Trunks,  27  F.  Cas.  No.  16,886. 

70.  U.  S.  V.  Nine  Trunks.  27  F. 
Cas.  No.  15,886. 

[a]  Matters  written  in  the  ordinary 
course  of  business  and  contempora- 
neously with  the  transaction  which 
Is  the  subject  of  the  litigation,  offer- 
ing to  sell  certain  merchandise  at  a 
certain  price,  are  admissible  for  the 
purpose  of  showing  the  market  value 
of  such  articles  at  that  place,  al- 
though it  appears  that  neither  the 
writer  nor  the  recipients  of  the  let- 
ters were  In  any  way  connected  with 
the  subject  of  the  suit,  the  rule  of 
res  inter  alios  acta  being  held  in- 
applicable to  such  state  of  fact.  Fen- 
nerstein  v.  U.  S.,  3  WalL  (U.  S.) 
145,    18   L.  ed.   121. 

71.  The  Good  Templar.  97  Fed. 
651. 

7a.  The  Good  Templar,  97  Fed. 
651;  Three  Thousand  Eight  Hundred 
and  Eighty  Boxes  of  Opium  v.  IT. 
8.,   23  Fed.   367. 

73.    See  supra  {  343. 

ta]  SniBolaney  to  avatalB  forfalt- 
nra  of  veasal  for  am,ngglla|r. — In  The 
Cleopatra,  5  F.  Cas.  No.  2,886,  5  Ben. 
290,  a  forfeiture  of  the  vessel  for 
smuggling  was  upheld  on  the  evi- 
dence of  the  seamen  who  were  ar- 
rested while  committing  the  act,  but 
who  upon  the  promise  of  immunity 
testified  against  the  vessel,  although 
the  owners  or  officers  of  the  vessel 
were  not  engaged  therein  and  knew 
nothing  of  such  illegal  acts.  The 
court  was,  however,  governed  by  the 
language  of  the  statute  rather   than 


by  the  equities  of  the  case,  and  re- 
quested that  the  fact  be  submitted 
to  the  attorney-general'  before  a  de- 
cree be  signed,  as  it  was  clearly  a 
case  of  forfeiting  an  innocent  vessel 
because  of  the  rascality  of  the  crew. 

[b]  SiUBcla&ojr  of  avldenoa.  XJ. 
S.  v.  The  Bark  John  Griffin,  15  Wail. 
(U.  S.)  29,  21  L.  ed.  80;  U.  S.  v. 
The  Henrietta  Esch,   12  Fed.   483. 

74.  U.  S.  v.  Nine  Packages  of  Lin- 
en, 27  F.  Cas.  No.  15,884.  1  Paine 
129  (holding  that  the  court  cannot 
require  clearer  evidence  than  It  could 
require  In  the  investigation  of  any 
other  matter  of  fact). 

76.  Wood  V.  U.  S.,  16  Pet.  (TJ.  &) 
342,   10   L.  ed.   987. 

76.  tJ.  S.  V.  Ten  Clases  of  Merchan- 
dise, 28  P.  Cas.  No.  16.447  ta«  2« 
P.   Cas.  No.    16,448.    2   Paine   162]. 

77.  In  re  One  Hundred  and  Twen- 
ty-Three Packages  of  Glass,  18  P. 
Cas.  No.  10,525;  Twelve  Hundred  and 
Nine  Quarter  Casks,  etc.,  of  Wine, 
24    F.    Cas.    No.    14.279,    2    Ben.    249: 


For  latar  casaa,  devalolnttaBta  and  cbangaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  346-354] 


CUSTOMS  DUTIES 


[17  C.  J.]     6&1 


tain  a  verdict  if  snpported  by  evidence  of  a  cogent 
character,  although  it  may  be  of  the  opinion  that 
the  weight  of  evidence  was  with  the  claimant." 

[i  347]  (7)  Variance.  The  allegations  as  to  the 
amount  or  value  of  the  goods  libeled,"  as  to  the 
nature  of  the  same  or  the  purpose  for  which  they 
are  used,**  or  of  the  section  of  the  statute  under 
which  the  offense  is  conceived  to  faU,*^  are  binding 
upon  ^e  government;  but  nnder  a  count  averring 
the  landing  of  goods  without  a  permit,  a  forfeiture 
may  be  enforced  for  an  unlading  under  a  collusive 
permit." 

[i  348]     (8)    Trial**— (a)       Instructions.       In- 
structions which  can  serve  no  purpose  except  to  in- 
fluence the  jury  unduly,**  or  which  are  calculated  to  - 
mislead  them,  are  erroneous.** 

[$  349]  (b)  Prorince  of  Oonrt  uid  Jnry.  The 
question  of  the  existence  of  probable  cause,  whereby 
the  burden  is  cast  upon  the  claimant,**  is  for  the 
court  ;*^  but  all  questions  as  to  the  weight  of  evi- 
dence,** or  the  intent  of  the  importer,  when  such 
intent  is  material  to  the  issue,**  are  for  the  jury. 

[i  350]  (c)  Waiver  of  Defects.  Where  a  mo- 
tion to  dismiss  is  made  after  the  government's  evi- 
dence is  in,  but  the  ground  of  the  motion  is  not 
stated,  any  defect  in  the  information  which  could 
have  been  availed  of  by  demurrer  or  other  objec- 
tion prior  to  judgment  must  on  appeal  be  consid- 
ered as  waived,  or  as  cured  by  the  verdict  of  con- 
demnation.*" 

[J  351]     (9)    New  TrlaL**    Where  the  proceed- 


ing is  against^  a  large  quantity  of  goods,  on  the 
ground  of  fraudi^ent  importation  of  the  entire  lot, 
the  mere  fact  that  a  particular  package  thereof  was 
appraised  below  its  invoiced  value  will  not  warrant 
the  setting  aside  of  the  verdict ;°'  nor  will  a  new 
trial  be  granted  for  mere  technical  or  formal  er- 
rors, especially  when  they  are  occasioned  by  the 
complaining  party.**  But  a  new  trial  should  be 
granted  where  a  foreign  shipper  charged  with 
fraudulent  conduct  had  not  been  heard.** 
'  [i  352]  (10)  Collateral  Issues  and  Proceed- 
ings. Questions  as  to  the  rate  of  duty  on  the  seised 
merchandise  may  be  left  undecided,'  to  be  deter- 
mined by  the  board  of  general  appraisers;'*  and 
where  an  intervener  in  a  forfeiture  case  raises  is- 
sues not  appropriate  for  trial  in  the  court  in  whiob 
the  case  is  pending,  they  can  be  sent  to  the  propCT 
court  and  the  foif eiture  proceeding  stayed  in'  the 
meantime.** 

[i  353]  (11)  Judgment.*'  Forfeiture  suits  are 
"civil  causes,"  within  the  meaning  of  i  954  of  the 
United  States  Revised  Statutes  providing  the  manner 
and  reasons  for  which  a  judgment  in  such  cases  may 
be  arrested  or  reversed.**  A  judgment  of  condemna- 
tion must  be  supported  by  the  verdict,**  but  need 
not  recite  special  findings  of  the  jury  on  the  ques- 
tion of  fraudulent  intent.'  An  importer  may  not 
appear  as  claimant  and  obtain  vacation  of  the  judg- 
ment on  a  petition  filed  after  the  term  in  which'- it 
was  entered.* 

[$  354]     (12)    Goats.    Only  in  cases  of  a  pay- 


U.  S.  V.  Fourteen  Packages  of  Pins, 
2S  F.  Cas.  No.  15.151.  1  Oilp.  235; 
U.  S.  V.  Two  Hundred  Quarter  Boxes 
Cigars.    28    F.    Cas.    No.    18.587. 

[a]  ZUwrtxatlve  case  of  sufflclency 
of  evidence  to  warrant  forfeiture  for 
undervaluation.  U.  S.  v.  Five  Cases 
of  Cigars,  26  F.  Caa.  No.  16,109. 

78.  U.  S.  V.  Three  Cases,  etc.,  88 
F.    Cas.    No.    16.497. 

79.  The  Sarah  Bemice,  21  F.  Cas. 
No.  12,343,  1  Hask.  78  (where,,  under 
allegations  that  eight  barrels  of  an 
Importation  and  cigars  to  'a  certain 
vafae  were  landed,  it  was  held  that, 
although  the  proof  might  satisfy  the 
court  that  a  greater  amount  was 
landed,  the  government  must  be  held 
to  the  averment  of  the  allega- 
tion). 

80i  TJ.  S.  v.  Twenty-Four  Colls  of 
Cordage,  28  F.  Cas.  No.  16.566,  Baldw. 
602  [afr  28  F.  Cas.  No.  16,573,  Gilp. 
2991  (holding  that  on  an  information 
against  specified  articles  as  "sea 
stores"  they  could  not  be  forfeited 
as  a  part  of  the  cargo,  or  as  part  of 
the  tackle  of  the  ship). 

81.  U.  S.  V.  Brant,  24  F.  CaiB. 
No.    14,637,    Pet.    C.    C    14. 

83.  Bottomley  v.  U.  S.,  3  F.  C^as. 
No.   1,688,   1  Story  135. 

83.  See  generally  Trial  [38  C^c 
1594]. 

84.  U.  S.  V.  One  Pearl  Necklace, 
111  Fed.  164.  49  CCA  287,  66  LRA 
130. 

[a]  Tor  •sunpl*  an  instruction 
that  the  government  has  a  lien  upon 
the  property  seized  and  therefore  can 
recover  the  duty  thereon  regardless 
of  a  verdict  for  defendant.  Such  in- 
struction can  serve  no  purpose  except 
to  Influence  the  jury  unduly  and  to 
incline  them  In  favor  of  the  claim- 
ant, upon  the  theory  that  in  any 
event  the  government  would  not  be 
a  loser  by  the  verdict.  U.  S.  v.  One 
Pearl  Necklace,  111  Fed.  164  [rev  lOB 
Fed.  367]. 

es.  Caldwell  v.  U.  S..  8  How.  (TJ. 
S.)  366.  12  L.  ed.  1116  (where  the 
instruction  under  the  counts  In  the 
information  was  held  erroneous  in 
that  it  was  calculated  to  mislead  the 
jury  into  a  conclusion  that  the  suit 
was  against  the  claimant  for  a  medi- 


tated fraud  in  the  importation  of  the 
goods  in  question,  which  had  ren- 
dered them  liable  to  forfeiture). 

86.  See  supra  i  343. 

87.  Buckley  v.  U.  S.,  4  How.  (O. 
S.)  251,  11  L.  ed.  961;  Three  Thou- 
sand One  Hundred  and  Nine  Cases 
of  Champagne,  27  F.  Cas.  No.  14,012, 
1  Ben.  241;  U.  S.  v.  Sixteen  Cases 
of  Silk  Ribbons,  27  F.  Cas.  No. 
16.301. 

[a]  Qnntlona  for  ■•oratarj  of 
treasnry. — (1)  Whether  the  difCerence 
between  the  entry  and  the  Invoice 
arose  from  accident  or  mistake  was 
held,  under  the  act  of  1818,  to  be  one 
exclusively  for  the  secretary  of  the 
treasury,  and  could  not  therjbfore  be 
submitted  to  the  Jury,  the  act  of 
1799  (1  St.  at  L.  677  c  22  J  67)  being 
repealed  by  this  latter  statute.  U.  S. 
V.  One  Case  of  Hair  Pencils,  27  F. 
Cas.  No.  15,924,  1  Paine  400.  (2)  Un- 
der the  act  of  1874  (18  St.  at  L.  189 
c  391  SI  17,  18),  the  question  of  the 
amount  of  freight  due  the  owners  of 
a  vessel  on  .forfeited  importations 
must  be  passed  upon  by  the  secretary 
of  the  treasury,  and  not  by  the 
court.  TJ.  S.  V.  Six  Hundred  Tons 
of   Iron   Ore,    17    Fed.    137. 

88.  In  re  One  Hundred  and  Twen- 
ty-Threq  Packages  of  Glass,  18  F. 
Cas.  No.  10.525:  In  re  Twelve  Hun- 
dred and  Nine  Quarter  Casks,  etc.,  of 
Wine,  24  F.  Cas.  No.  14,279,  2  Ben. 
249. 

89.  Lewey  v.  TT.  S.,  16  F.  Cas.  No. 
8,309,  15  Blatchf.  10. 

9a  Frledensteln  v.  TJ.  S..  125  V. 
S.   224,  8  set  838,  31  L.  ed.  736. 

91.  See  generally  New  Trial  [29 
<3yc  7071. 

92.  TJ.  S.  V.  Twenty-Five  Cases  of 
Cloths,  28  P.  Cas.  No.  16.568a  (hold- 
ing that  especially  Is  this  true  where 
it  is  not  clear  to  the  court  that  the 
valuation  of  this  one  particular  pack- 
age was  not  so  made  for  the  very 
purpose  of  promoting  the  general 
scheme  of-  fraud). 

93.  TJ.  S.  v.  Fourteen  Packages  of 
Pins,  25  F.  Cas.  No.  15,161,  1  Qllp. 
235  .(holding  that  a  new  trial  would 
not  be  granted  because  the  Jury  was 
sworn  to  try  an  Issue  between  the 
United  States  and  the  owner  of  cer- 


tain   goods    on    an    information    tor. 

forfeiture,  where  the  claimant's  an- 
swers were  filed  by  an  agent  of  the 
owner,  such  evidence  being  clearly 
within  the  knowledge  of  the  import<- 
er's  attorney). 

94.  U.  S.  v.  Two  Bales  Of  Rugs, 
167  Fed.  689  (this  being  on  th^ 
ground  that  a  man  is  not  to  be  con- 
demned unheard). 

96.  U.  S.  V.  Seventy-Five  Bales  of 
Tobacco,  147  Fed.  127.  77  CCA  363. 
Centra  In  re  Chichester,  48  Fed.  281 
(holding  that  the  board  of  genera] 
appraisers  is  without  Jurisdiction  in 
cases  where  goods  are  seized  and 
libeled  for  forfeiture  In  the  courts 
of  the  United  -States). 

[a]  Til*  board  of  ganaral  aporala* 
•n,  In  a  carefully  considered  oplnfon, 
declined  to  follow  the  Chichester  der 
ctsion.  .  Matter  of  Dana,  Treas. 
Dec.  23749  [foil  U.  S.  v.  Three  Hun- 
dred FMfty  CHiests  of  Tea,  12  Wheat 
486,  6L.  ed.  702;  U.  S.  v.  Five  Hundred 
Boxes  of  Pipes,  25  F.  Cas.  No,  ISlr 
116.  2  Abb.  (U.  S.)  500].  Contra  In  re 
Chichester,    48   Fed.   281. 

96.  U.  S.  v.  One  Case  Chemical 
Compound,   81  Fed.  373. 

97.  See  generally  Judgments  [23 
Cyc  623]. 

98.  Frledensteln  v.  U.  S..  186  U. 
S.   224.   8  set  838,  31  X..  ed.  736. 

99.  U.  S.  v.  One  Case  of  Stereoscopic 
Slides.  27  F.  Cas.  No.  15,9?7,  1 
Sprague  467  (holding  that,>,under  a 
statute  prohibiting  the  importation 
of  indecent  or  obscene  articles  and 
providing  that  all  invoices  and  pack- 
ages of  which  such  articles  shall 
compose  a  part  shall  be  liable  to -for- 
feiture, a  verdict,  to  sustain  a  for- 
feiture of  the  package  in  which  the 
prohibited  articles  'were  found,  must 
afflrm  that  such  articles  were  foun4 
within  a  "package"  and  not  in  a 
"case,"  as  the  court  will  not  judi- 
cially know  that  a  case  of  goods,  in 
the  language  of  the  importers,  is  al- 
ways a  package). 

1.  OriBet  v.  U.  S..  125  TJ.  S.  240, 
8  set  846,  31  L.  ed.  743;  Priedenstein 
V.  U.  S.,  125  U.  S.  224,  8  SCt  838, 
31   L.   ed.   736. 

2.  U.    S.   v.   Four  Ix>rgnette  Hold 
ers,   132  Fed.   564. 
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CUSTOMS  DUTIES 


[§§  354-357 


meat  or  forfeiture  ia  the  claimant  or  tlie  property 
seized  liable  for  costs,'  and  payment  of  his  own 
costs  entitles  him  to  poaeession/  the  fees  of  ofiBcers 
being  included  in  such  payment/  The  claimant  is 
not  entitled  to  costs,  even  though  judgment  is  ron- 
dered  in  his  favoi:,  if  it  appears  to  the  court  that 
there  was  reasonable  cause  of  seizure.*. 

[$  355]  j.  Stunmary  Proceedings.''  Under  the 
.earlier  tariff  acts  it  was  incumbent  upon  a  customs 
official  making  any  seizure  to  at  once  institute  pro- 
ceedings in  rem  for  forfeiture,  in  which  all  parties 
interested  could  intervene  and  have  their  claims  ad- 
judicated by  the  cotirt;'  but  for  the  purpose  of  sav- 
ing the  government  the  expense  of  proceeding  by 
judicial  condemnation  when  the  seisiure  was  of  in- 
considerable value,*  also  to  prevent  loss  through  de- 
terioration of  perishable  merchandise  under  seiz- 
ure,^" more  summary  provisions  have  been  enacted 
providing  for  sale  of  the  seized  property  upon  ad- 
vertisement "  of  the  same  should  its  appraised 
value  be  less  than  a  certain  amount;"  and  a  sale 
upon  eo'mpliance  with  these  provisions  is  equiva- 
lent to  a  sale  under  a  judicial  condemnation.'" 

[i  356]  k.  Recovery  of  Value  of  (Stoodi.  In 
some  instances  the  statutes  provide  the  penalty  of 
forfeiture  of  the  value  of  the  goods,  this  being 
«ither  an  alternative  '*  or  a  cuinulative  "  provision 


8.  TT.  S.  V.  One  Hundred  and  Fifty 
Bead  of  Cattle,  S  Arls.  134,  77  P  489. 
See  also  U.  S.  v.  Bight  Cases  of 
Paper,  98  Fed.  416  (prepayment  of 
-coats  on  gooda  released  under  bond). 

4.  Rev.  St.  »  979i 

5.  In  re  Stover,  2t  F.  Caa.  No. 
13,506,  1  Curt.  93;  In  re  Stover,  23 
F.  Caa.  No.   13,607,   1  Curt.   201. 

6.  Cust.  Regr.  (1915)  art  930  toJt 
Rev.  St.  I  970];  U.  S.  v.  83  Sacks  of 
Wool,  etc.,  147  Fed.  747;  Agnew  v. 
H^mes.  141  Fed.  631,  72  (X:A  326. 

7.  See  generally  Summary  Pro- 
ceedings   [37   Cyc  628].      ^     .„   „  „ 

8.  Conway  v.  Stannard,  17  Wall. 
<U.  8.)  398.  21  L.  ed.  649;  McGulre 
T.  Wlnslow,  2C  Fed.  304,  23  Blatchf. 
426;  Gelston  v.  Hoyt,  8  Wheat.  (U. 
8.)  246,  4  U  ed.  381  (In  which  cases 
the  earlier  procedure  is  reviewed  and 
commented  upon).  .,    „  ^ 

9.  McOuire  v.  Winslow,  26  Fed. 
304,   23   Blatchf.   425. 

la  Rev.  St.  I  3080  (where  the 
property  shall  not  exceed  five  hun- 
dred dollars  in  value  and  no  claim 
•hall  have  been  interposed  therefor). 

11.     Rev.    St.    |{    8074-3080. 

fa]  SsooMdiaca  Nfainrt  serlA- 
•XU  sropir^-— CD  While  it  Ta  evi- 
dent that  the  scheme  adopted  tor 
the  sale  of  property  without  resort 
to  the  courts  is  in  a  sense  summary, 
It  is  also  evident  that  provisions  for 
the  condemnation  of  property  which 
is  nicely  to  speedily  deteriorate  in 
value  should  be  even  more  sum- 
mary; and  the  statutes  have  recog- 
nised this  difference  and  have  made 
? revisions  accordingly.  See  Rev.  St. 
3080.  (2)  Under  the  former  stat- 
ute, of  which  the  present  would 
aeem  to  t)e  a  reSnactment,  it  is  held 
that  the  collector  might  publicly 
advertise  the  property  for  sale  at 
once  upon  seliure,  and  after  procur- 
ing the  proper  certlflcatea  by  the 
appraisers,  of  its  value  and  char- 
acter, he  might  sell  the  same  upon 
one  week's  notice.  Conway  v.  Stan- 
nard, 17  Wall.  (U.  S.)  398,  21  L. 
ed.    649. 

19.  Rev.  St.  I  3076  (Ave  hundred 
dollars):  McGuire  v.  Winslow,  26 
Fed.  304,  23  Blatchf.  426  (tme  hun- 
dred dollars,  under  the  act  of  1844). 

13.  McGulre  v.  Winslow,  26  Fed. 
304,  307,  23  Blatchf.  426  (where  it 
la  said:  "These  provisions  of  law 
were  adopted  originally  as  a  substi- 
tute  for   the   ordinary  judicial   pro- 


ceeding In  a  speclflc  class  of  aels- 
ures.  They  contemplate  a  form  and 
mode  of  proceeding  having  the  ordi- 
nary characteristics  of  a  Judicial 
proceeding  In  rem.  .  .  .  They  afford 
a  reasonable  notice  of  publication 
of  the  commencement  of  the  pro- 
ceeding, and  of  the  cause  of  seiture, 
and  preserve  to  the  persons  Inter- 
ested in  the  property  a  reasonable 
opportunity  to  assert  their  claim, 
and  have  their  rights  Judicially  de- 
termined. The  provisions  which  au- 
thorise an  application  to  the  secre- 
tary of  the  treasury  also  evince  the 
legislative  Intent  that  a  sale  made 
pursuant  to  these  sections  shall  con- 
clude the  rights  of  persona  inter- 
ested in  the  property  as  effectually 
as  they  would  be  concluded  under 
a  Judicial  decree").  See  also  Rev. 
St.  {  3079  (prescribing  distribution 
of  proceeds  "in  the  same  manner  as 
if  the  property  had  been  condemned 
and  sold  In  pursuance  of  a  decree  of 
a  comtietent  court"). 

1*.  That  is,  for  a  forfeiture  of 
the  goods  or  the  value  thereof,  as 
In  the  act  of  Oct.  3,  1913  (38  St. 
at  !•.  c  16  {   8  par  I). 

IS.  Rev.  St.  }  2802  (providing 
that,  in  case  of  failure  of  a  person 
arriving  In  the  United  States  to 
mention  dutiable  articles  contained 
in  his  baggage,  "such  article  shall 
be  forfeited,  and  the  person  In  whose 
baggage  it  is  found  shall  be  liable 
to  a  penalty  of  treble  the  value  of 
such  article");  Harts  v.  U.  S.,  140 
Fed.  843,  72  CCA  255  [aff  131  Fed. 
886];  U.  S.  V.  Sixteen  Bolts  of  Silk, 
139  Fed.  1008  [aff  140  Fed.  843,  72 
CCA  265]  (an  illustration  of  a  case 
of  forfeiture  carried  on  concurrently 
with  the  i>ersonal  action  against  the 
Importer'  for  a  money  Judgment). 

le.    U.    S.   V.   Riley,   104   Fed.    276. 

[a]  Bmmob  for  nle^— This  Is  be- 
cause the  statute  Is  highly  penal  in 
character.  U.  S.  v.  Riley,  104  Fed. 
276. 

17.  V.  B.  v.  Willetts,  28  F.  <3aB. 
No.    16,699.    5   Ben.   220. 

18.  II.  S.  V.  Baker,  24  F.  Cas.  No. 
14,600,  6  Ben.  251. 

[a]  ■Utntosy  definition  of  "val- 
ne."— The  act  of  Oct.  3.  1913  [38 
St.  at  L.  189  c  16  t  3  par  R],  as  well 
as  cnrreBponding  provl.slona  of  pre- 
cedlt'i  acts,  provides  "that  the 
words  'value,'  or  'actual  market 
value,'    or    "wholesale    price,'    when- 


that  permits  not  only  forfeiture  of  the  merchandise 
but  also  recovery  of  its  value,  or  a  multiple  value, 
by  concurrent  proceedings.  Such  an  action  abates  by 
the  death  of  th^  defendant  and  cannot  be  revived 
against  his  legal  representatives.**  If  the  govern- 
ment, instead  of  a  proceeding  in  rem,  maintains  a 
personal  action  "  against  the  importer  for  the  value 
of  the  illegal  importation,  the  measure  of  recov- 
ery is  the  value  of  the  goods,'*  and  not  the  amount 
defendant  may  have  received  on  sale  of  the  same.'* 
If  illegally  imported  goods  have  been  sold  and  con- 
verted into  money,  the  proceeding  is  by  an  action 
against  the  person  and  not  in  rem  against  the  money 
itself.^"  The  recovery  of  the  value  of  merchandise 
under  these  circumstances  constitutes  a  pecuniary 
penalty,  and  the  action  in  personam  is  therefore 
subject  to  the  statutory  limitation  of  three  years 
provided  for  cates  of  that  character."  Those  who 
participate  in  defrauding  the  United  States  may  be 
joined  in  a  suit  to  recover  the  value  of  the  goods 
forfeited.** 

[$  357]  L  Forfeiture  of  Veesel  or  Other  Oar- 
rler.  A  forfeiture  of  the  vessel  may  be  claimed 
where  the  value  of  the  merchandise  unloaded  with- 
out compliance  with  the  statute  relating  to  permits 
exceeds  a  specified  amount;**  where  a  vessel,  with- 
out proper  authorization,  receives  a  cargo  or  a  part 


ever  used  In  this  Act  or  in  any  lavr 
relating  to  the  appraisement  of  im- 
ported merchandise,  shall  be  con- 
strued to  be  the  actual  market  val- 
ue or  wholesale  price  of  such,  or 
similar  merchandise  ...  as  denned 
In  this  Act";  that  la,  at  the  foreign 
market  value.  There  seem  to  have 
been  no  adjudications  upon  the  point 
of  whether  the  provision  In  par.  H 
of  the  same  section,  for  forfeiture  of 
the  "value"  of  Illegally  imported 
merchandise,  is  subject  to  the  above 
definition.  But  Customs  Reg.  (1915) 
arts  913,  921  provide  in  certain  In- 
stances for  appraisement  of  the 
home  rather  than  the  foreign  value. 

19.  U.  S.  V.  York  St.  Flax  Spin- 
ning Co.,  28  F.  Cas.  No.  16,781,  17 
Blatchf.    138. 

[a]  Beaaon  for  mla^— This  arises 
from  the  fact  that  the  right  to  re- 
cover the  value  does  not  depend  on 
any  principle  of  subrogation,  but  on 
the  statute,  which  In  effect  says  that 
In  any  event  the  goods  or  their 
value  shall  be  forfeited  by  the  own- 
er. As  soon  as  the  goods  pass  from 
the  hands  of  the  importer  into  those 
of  the  bona  fide  owner,  the  right  of 
a  proceeding  in  rem  is  gone,  and  the 
government  is  driven  to  its  suit 
against  the  wrongdoer,  not  for  what 
he  has  received  in  the  place  of  the 
goods,  but  for  their  value.  The 
basis  of  recovery  is  not  changed  by 
the  sale,  and  the  only  effect  there- 
of is  to  take  away  all  right  of  pro- 
ceeding against  the  goods  and  to 
leave  the  government  to  its  orig- 
inal right  of  action  against  the  Im- 
porter for  the  fraudulent  action 
only.  U.  S.  V.  York  St.  Flax  Spin- 
ning Co.,  28  F.  Cas.  No.  16,781,  17 
Blatchf.   188. 

90.  u:  S.  V.  A  liOt  of  Precious 
Stonea  and  Jewelry,  134  Fed.  61.  68 
CCA   1. 

81.  V.  8.  V.  Wlttemann,  152  Fed. 
377,    81    CCA    503. 

99.     U.  S.  V.  Rheims,  246  Fed.  17». 

98.     Rev.   St.    i    2874. 

[a]  ApBUoAtloB  of  the  etatata. 
— U.  8.  V.  The  John  Griffln.  16 
Wall.  (U.  S.)  29,  21  U  ed.  80; 
The  Elisabeth  and  Jane,  8  F. 
Cas.  No.  4,366,  2  Mason  407;  The 
Harmony,  ll  F.  (Tas.  No.  6.081.  1 
Gall.  128;  The  Industry,  13  F.  Caa. 
No.  7.028.  1  Gall.  114  [appr  U.  8. 
V.  Twenty  Cases  of  Matches,  28  F. 
Cas.    No.    16,569]    (holding    that    the 
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thereof  from  another  vessel  which  has  arrived  "withita 
a  ooUeetion  district;**  where  a  foreign  vessel,  loaded 
or  in  ballast,**  entering  the  waters  of  the  United 
States  from  a  foreign  territory  adjacent  to  our 
northern  frontier,  fails  to  report  at  the  office  of  the 
nearest  collector  and  to  obtain  a  permit  either  to 
nnload  or  to  take  on  cai^;'°  or  where,  subject  to 
certain  exceptions,*'  an  importation  of  dutiable 
goods  is  attempted  in  any  manner  other  than  by 
sea,  or  in  any  vessel  of  less  than  thirty  tons'  bur- 
den.** The  same  penalty  is  prescribed  for  other 
carriers  or  vehicles,  on  or  about  which  merchandise 
imported  contrary  to  law  may  be  found,  or  which 
may  have  been  used  in  illegal  importation  of  mer- 
chandise;** but  common  carriers  are  excepted  from 
this  provision,  unless  the  illegal  use  of  their  ve- 
hicles was  with  the  consent  of  an  owner  or  agent.*" 
In  cases  where  the  cargo  is  forfeitable  with  the  ves- 
sel, forfeiture  applies  to  the  cargo  on  board  at  the 
time  of  seizure  and  not  merely  to  that  on  board  at 
the  time  of  committing  the  offense."'  A  vessel 
may  be  detained  for  a  reasonable  time  as  an  inci- 
dent to  seizure  of  goods  thereon  which  have  become 

this    section 


forfeited.** 

[i  358]  m.  Forfeiture  w  Affected  by  BightB  of 
TUrd  Parties.  U  by  the  terms  of  the  statute  an 
illegal  act  creates  a  forfeiture  without  any  alterna- 
tive, the  property  right  in  the  importation  will  be 
held  to  vest  in  the  government  immediately  upon 
the  commission  of  such  act;^*  and  the  rights  of  a 
third  person  cannot  be  respected,  although  already 
existing,**  or  subsequently  obtained,  no  matter  how 
innocently  acquired;*'  but  if,  under  the  statute,  it  v( 
optional  with  the  government  either  to  proceed  for 
forfeiture  or  to  sue  for  the  value  of  the  property,  a 
right  innocently  acquired  after  the  commission  of 
the  unlawful  act,  but  before  the  government  had 
elected  its  remedy,  should  be  protected.** 

[i  369]  3.  By  Fecumary  PenaltieB— «.  In  Qea- 
eraL  As  a  further  facility  for  the  maintenance  of 
r^ularity  and  uniformity  in  this  branch  of  the  rev- 
enue system,  pecuniary^  penalties  have  been  imposed 
for  various  acts  that  are  obnoxious  to  good  admin- 
istration but  are  not  of  such  quality  that  congress 
has  deemed  it  advisable  to  make  them  the  basis  f(» 
proceeding  either  against  the  person  by  indictment 


prohibition  of  th«  statute  applied, 
although  the  port  was  not  that  orig- 
inally Intended  as  the  port  of  dla- 
charKe);  The  John  C.  Brooks,  16 
F.  Caa.  No.  7,336,  3  Ware  273;  The 
Sarah  Bernice,  21  F.  Cas.  No.  12,343, 
1  Hask.  78;  U.  S.  v.  The  Cuba,  25 
F.  Cas.  No.  14,898,  2  Hughes  489; 
IT.  S.  ▼.  The  Sarah  B.  Harriq,  27 
F.  Can.  No.  16,223,  4  CUft.  l'^7.  But 
compare  U.  S.  v.  The  Hunter,  26  F. 
Cas.  No.  15,428,  Pet.  C.  C.  10.  See 
also  Pelsch  v.'  Ware,  4  Cranch  (U. 
S.)  347,  2  U  ed.  643  (where,  al- 
though this  section  of  the  statute 
was  not  necessarily  In  question,  the 
court  found  It  convenient  If  not  nec- 
essary to  construe  the  same  In  Its 
application   of   another   section). 

[hi  Aa  naloadlar  and  dellTery, 
within  the  meaning  of  this  statute, 
arises  where  a  cargo  is  transferred 
from  one  vessel  to  another,  while 
lying  at  a  wharf  in  port.  The 
Fanae,  8  F.  Cas.  No.  4,633,  Brown 
Adm.  42.  But  see  U.  3.  T.  The  Ex- 
press,   26    F.    Cas.    No.    15,066. 

[c]  AppUostloa  to  wreaked  VMi- 
■•L— The  statute  has  no  application 
to  a  case  where  the  vessel  Is 
wrecked  and  the  goods  are  landed 
therefrom  without  a  permit.  The 
Gertrude,  10  F.  Cas.  No.  6,370,  3 
Story    68. 

»%.  Rev.  8t.  H  2867,  2868;  The 
Betsy,  3  F.  Cas.  No.  1,366,  1  Ma- 
son 354;  The  Ploughhoy,  19  F. 
Cas.  No.  11,229,  Brown  Adm.  48 
(holding  that  the  existence  or  non- 
existence of  a  fraudulent  Intent 
upon  the  part  of  the  receiving  ves- 
sel   was    immaterial). 

[a]  Casual  antral. — These  stat- 
utes are  not  violated  by  an  un- 
loading and  transfer  of  a  cargo 
after  the  vessel  has  casually  ar- 
rived within  the  limits  of  a  collec- 
tion district,  if  it  is  not  hound  to 
the  United  States  and  has  no  cargo 
destined  to  be  unloaded  In  the 
United  States.  The  Coquitlam,  77 
Fed.  744,  23  CCA  438  [rev  57  Fed. 
7061;  The  Cargo  ex  Lady  Essex,  39 
Fed.    766. 

[b]  rorfeltiue  of  vessels  luider 
•Mllsr  stet*  UwSiT— Phlle  v.  The 
Anns.  1  Dall.  (Pa.)  197,  1  L.  ed.  98; 
Douglass  V.  Roan,  4  (Tall  (8  Va.) 
353;  Bentley  v.  Roan,  4  C^all  (8  Va.) 
153. 

as.  U.  S.  V.  One  Gasoline  Launch, 
133  Fed.  42,  «6  CCA  148  (holding 
the  statute  inapplicable  to  an  open 
gasoline  launch,  about  eighteen  and 
one-half   feet  long). 

98.  V.  B.  Rev.  St.  sec.  3109;  The 
Coquitlam,  77  Fed.  744,  28  CCA  438 
[rev  87  Fed. -706]  (holding  that  the 
arrival  of  the   vessel   referred  to   In 


is  an  arrival  tor  the 
purpose  of  discharging  or  receiving 
cargo,  and  with  Intent  to  proceed 
further  inland,  and  that  forfeiture 
would  be  incurred  only  In  case  the 
vessel  proceeded  for  the  purpose 
either  of  unloading  or  taking  on  car- 
go  without   a   special    permit). 

97.  The  exceptions  being  confined 
to  districts  adjoining  the  ttomlnion 
of  Canada  or  from  districts  adjacent 
to  Mexico.     Rev.   St.   |    3096. 

aa.     The  TheophUe,   11   Fed.    696. 

[al  *<ni*  otajaot  of  oongxsss  in 
providing  that  all  foreign  trade 
should  be  carried  on  by  vessels  of  SO 
tons  burden  and  upwards,  it  Is  evi- 
dent, was  to  prevent  the  landing  of 
foreign  goods  in  the  United  States 
except  at  regular  ports  of  entry, 
where  the  custom-house  officers 
could  secure  the  duties  due  the  gov- 
ernment without  dlfflculty,  and  to 
prevent  smuggling  by  small  sloops 
that  could  run  into  rivers  and  small 
streams  where  no  custom-houses 
are  established,  and  to  avoid  pa- 
trolling the  entire  coast  against 
smugglers."  U.  S.  v.  The  TheophUe, 
11  Fed.   696,  697. 

[b}  Ooastmctloa  of  statnts. — 
This  statute  requires  strict  construc- 
tion. U.  S.  v.  Joven  Naullna,  2  Por- 
to   Rico  Fed.    29. 

89.     Rev.    St.    i{    3061,    3062. 

[a]  Use  wboUr  wltliia  Usltsd 
States  wltbont  knowlsOffe  of  owmax 
as  to  illegal  purpose  of  such  use 
subjects  a  team  to  forfeiture  under 
this  statute.  U.  S.  v.  One  Black 
Horse,    129   Fed.    167. 

30.  Rev.  St.  S  3063;  Act  Febr. 
8,  1881    (21  St.  at  L.  322  c  34). 

[a]  The  government  most  aUeg* 
and  prore  that,  at  the  time  of  the 
alleged  illegal  act  charged,  the  mas- 
ter or  owner  was  a  conseuting  party 
or  privy  thereto.  The  Snow  Drop, 
30  Fed.  79. 

31.  The  Two  Friends,  24  F.  C^s. 
No.  14,289,  1  Gall.  118  (holding  that 
the  object  of  the  legislation  was  to 
punish  illicit  trade  carried  on  by  per- 
sons who  either  knew  or  ought  to 
have  known  that  the  vessel  was  be- 
ing  used    illegally). 

38.  Arnould  v.  O'Dwyer,  7  New- 
foundl,    554. 

33.  In  re  Six  Hundred  Tons  of 
Iron   Ore,    9  Fed.    695,   699. 

34.  Five  Hundred  and  Eighty-One 
Diamonds  v.  U.  S.,  119  Fed.  656,  66 
CCA    122,    60    LRA    695. 

[a]  A  sallsr  of  goods  which  were 
delivered  to  the  purchaser,  although 
he  had  the  right,  as  against  the  pur- 
chaser, to  rescind  the  sale  and  re- 
cover the  goods,  because  they  were 
obtained    by    means     of     fraudulent 


representations  and  with  intention 
on  the  part  of  the  purchaser  not  to 
pay  for  the  same,  cannot  assert 
such  right  against  the  right  of  the 
United  States  to  forfeit  the  goods, 
where  they  were  seised  when  the 
purchaser,  while  thus  clothed  with 
ownership  and  possession,  was  at- 
tempting to  smuggle  them  into  the 
country  in  violation  of  Its  customs 
laws.  Five  Hundred  and  Eighty-One 
Diamonds  v.  U.  S.,  119  Fed.  656. 

35.  Caldwell  v.  U.  S.,  8  How.  (V. 
S.)  366,  12  L.  ed.  1116;  U.  S.  v.  Cer- 
tain Diamonds,  30  Fed.  364;  U.  8.  v. 
Fifty-Three  Bales  of  Rags,  36  F. 
Cas.  No.  16,097  (holding  that  there- 
fore a  carrier,  although  innocent  of 
any  fraud,  had  no  lien  on  smuggled 
goods  for  his  charges  of  transi>orta- 
tion):  U.  S.  V.  Four  CJases  of  Lost- 
Ings,  26  Fed.  Ca.a.  No.  16,146,  10 
Ben.  371;  Summers  v.  CHark,  29  La. 
Ann.  93;  Kneeland  v.  Willard.  59  Me. 
446. 

se.  U.  S.  V.  Auffmordt,  122  U.  S. 
197,  7  set  1182;  80  L.  ed.  1182  taff 
19  Fed.  893]  (holding  that  an  abso- 
lute forfeiture  of  an  importation 
provided  for  by  a  siibseQuent  stat- 
ute was  inconsistent  with  the  a1ter> 
native  forfeiture  of  the  merchandise 
or  its  value,  as  provided  by  an  exist- 
ing .  statute,  and  that  therefore  tho 
latter  would  necessarily  repeal  tho 
former) ;  Caldwell  v.  .U.  S.,  8  How. 
(U.  S.)  366,  12  L.  ed.  1116;  U.  S.  v. 
Nineteen  Hundred  Sixty  Bags  Of 
CofTee,  8  Cra-nch  (U.  S.)  898,  3  L. 
ed.  602;  U.  S.  v.  Fifty-Three  Boxes 
Havana  Sugar,  26  F.  CtiS.  No.  15,098. 
2  Bond  34J;  U.  S.  v.  Seventy-Eight 
Cases  of  Books,  27  F.  Cas.  No. 
16,258b,  2  Bond  286;  U.  S.  v.  Sandrjr 
Boxes  Havana  Sugar,  27  F.  Cas.  No. 
16,418-2  Bond  342;  U.  8.  v.  Tork  St. 
Flax-Spinning  Co.,  28  F.  Gas.  No. 
16,781,  17  Blatchf.  188.  And  see  In 
re  Six  Hundred  Tons  of  Iron  Ore,  9 
Fed.  695,  599  (where  it  was  said: 
"Where  it  (the  statute)  makes  the 
forfeiture  absolute  .  .  .  the  forfeit- 
ure Is  incurred  at  the  time  of  th|» 
commission  of  the  act  which  works 
the  condemnation,  and  the  title  is 
vested  in  the  United  States  from 
that  date.  No  matter  how  long  aft- 
erwards proceedings  are  taken  to  en- 
force the  forfeiture,  the  right  of  the 
government  runs  back,  by  relation,  to 
the  time  of  the  commission  of  the 
wrongful  acts,  and  cuts  out  all  in- 
tervening claimants,  however  Inno- 
cent. But  when  a  statute  gives  an 
alternative  to  the  United  States, 
either  to  forfeit  the  olfendlng  thing 
or  its  value  by  suit  against  the  of- 
fending person  .  .  .  the  government 
acquires  no  title  to  the  property  un- 
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or  against  the  property  by  seizure  and  forfeiture.*^ 
[f  360]  b.  Orounds  of  Impositioii.  The  more 
important  of  the  offenses  for  which  penalties  are  im- 
posed are  failure  to  produce  a  true  and  proper 
manifest;"  receiving  an  unlawful  fee,  compensa- 
tion, or  reward;"  the  obstruction  or  hindrance  by 
the  master  of  any  ofScer  in  lawfully  boarding  his 
vessel  for  the  purpose  of  carrying  into  effect  any  of 
the  revenue  laws  of  the  United  States;*"  unloading 
goods  without  a  permit;*^  selling,  alienating,  or  re- 
moving any  empty  casks  which  have  contained  for- 
eign distilled  spirits  before  the  marks  thereon  have 
beeh  defaced;*'  permitting  the  breaking  of  locks  or 
fastenings  put  by  an  inspector  upon  a  vessel;**  and 
failing  to  make  a  report  **  of  arrival  or  entry  before 
voluntarily  *'  leaving  a  collection  district,  unless  it 
be  to  proeeed  to  some  interior  district  to  which  the 
vessel  is  bound.**-  From  the  purposes  of  these 
Statutes  they  would  seem  to  refer  only  to  vessels 
actually  bound  for  our  ports,*'  although  when  ac- 
tually bound  for  the  United  States  it  has  been  held 
that  the  report  and  entry  must  be  made,  although 
the  vessel  from  •  necessity  arrives  at  a  port  other 

such    unloadins 


than  the  one  intended.** 

[i  361]  c.  Materialily  of  Intent  While  in 
some  instances  intention  to  evade  or  to  act  m  dero- 
gation of  the  customs  law  is  from  the  very  nature 
of  the  statute  essential  to  liability  for  the  penalty 
prescribed,**  in  other  cases,  such  as  the  importation 
of  goods  without  a  proper  manifest,""  or  for  the  un- 
loading, or  delivery  of  goods  without  a  permit,*^ 
the  intent  of  the  party  is  immaterial,  except  in 
mitigation,**  or  aggravation*'  of  the  penalty. 

[i  362]  d.  Enforoemenb— (1)  By  Civil  Ac- 
tion. In  most  cases  pecuniary  penalties  are  en- 
forceable only  by  aid  of  the  courts,  but  in  some  in- 
stances they  may  be  imposed  and  collected,,  by  ad- 
ministrative officers  directly.**  Where  the  statute, 
without  particularly  designating  the  mode  of  pro- 
cedure, merely  imposes  a  penalty  of  a  fixed  amount 
or  of  an  amount  which  may  be  determined  with 
certainty,  it  seems  that  judicial  proceedings  must 
be  resorted  to,  and  a  civil  action  of  debt  or  a  pro- 
ceeding by  information  on  the  part  of  the  govern- 
ment is  required  for  recovery  of  the  same.**  An 
action  for  such  recovery  is  a  suit  at  common  law, 


tU  Jts  proper  officers  make  an  elec- 

.tlon  whether  they  will  proceed 
asalnst  the  res  or  against  the  of- 
fender for  Its  value,  and  In  the  mean 
time,  pending  the  election,  all  bona 
<Me  encumbrances  are  protected"). 
37.    See  Infra  {  S60. 

.  3&  Stelnham  v.  U.  S.,  22  F.  Cas. 
No.  18,85G,  2  Paine  168  (holdlnK  that 
ft  was  not  necessary  that  a  party,  to 

:be  liable  to  the  penalty,  should  be 
actually  on  board  the  vessel  at  the 
time  she  entered  'the  waters  of  the 

.United  States);  U.  S.  v.  Cave.  25  F. 
Cas.  No.  14,760;  U.  S.  v.  Teffry,  28 
F.    Cas.    No.    16,443. 

[a]  Torein.  Teasels.— As  foreign 
vessels,  wblcn  c%me  within  our  jur- 
isdiction could  not  be  expected  to 
know  that  a  particular  document  was 
required  by  our  laws,  the  provisions 

,for  this  penalty  did  not  apply  to 
such  foreign  vessels.  V.  S.  v.  Twen- 
ty-Six Diamond  Blngs,  28  V.  Cas. 
No.   16,C72,   1  Sprague  294. 

(b1  .  Ooods  Bot  dntlaWe  need  not 
be  included  within  the  manifest. 
The  S.  Oterl.  67  Fed.  146,  14  CCA  344. 
[c]  The  •SOBS*  for  the  peaatty 
for  a  dlsa(>eeine&t  of  the  cargo  with 
the  manifest,  A  provided  for  In  this 

.statutes  must  not  only  satisfy  the 
court  that  no  part  of  the  cargo  had 

.been   landed   after   It   was   taken   on 

.board,  .  but  also  that  the  disagree- 
ment between  the  manifest  and  the 
actual  importation  was  by  mistake 
or  accident.  U.  S.  v.  Fairclough,  25 
F.  Cas.  No.  16,068,  4  Wash.  398. 
aa.  ,  Rev.  St.  .{  2636. 
[a]  An  aotloa.  sgalaat  an  oSeer 
for  anoli  p«Bal^  lies  only  when  he 
has  exacted  fees  under  circumstances 
which  would  not,  under  previous 
statutes,  have  entitled  him  to  a  cer- 
tificate of  probable  cause,  or,  after 
the  person   aggrieved  had  taken  ap- 

cpeal  to  the  secretary  of  the  treasury 
under  such  former  provisions.  Hed- 
den  V.  Iselln,  31  Fed.  Z66.  24  Blatchf. 
456   [rev  28  Fed.   416]. 

40.  The  Barracouta,  42  Fed.  160. 

41.  Rev.  St.  {   2873. 

[a]  Xerohaitdlae.  —  The  penalty 
which  is  imposed  upon  the  master 
of  a  vessel  for  being  concerned  in 
landing  any  merchandise  without  a 
permit  uses  the  word  "merchandise" 
In  the  sense  usually  employed  in 
customs  acts,  and  therefore  the  un- 
lawful landing  of  an  article  not 
within  the  meaning  of  that  term 
would  not  subject  the  master  to  this 
liability.  U.  8.  v.  Fry.  48  Fed.  713 
[foil  U.  8.  V.  Chain  Cable.  25  F.  Cas. 
No.  14,776,  2  Sumn.  362].  See  also 
nupra  {  4,  note  12. 

tb]     Who  liable^— The  penalty  for 


_  should,  it  la  held, 
be  imposed  on  the  master  of  the  ves- 
sel if  he  Is  In  command  at  the  time 
of  the  unlawful  unloading;  and  if  he 
Is  not  In  commamd  at  that  time, 
then  on  the  party  who  Is  In  com- 
mand, the  purpose  of  the  infliction 
of  such  penalty  upon  the  one  or  the 
other  of  them  being  because  of  their 
presumed  negligence  In  not  prevent- 
ing the  act.  U.  S.  v.  Curtis,  16  Fed. 
184. 

[c]  Oonstmottoii  of  earlier  srorl- 
■loa. — Clark  v.  Protection  Ins.  COu  6 
F.  Cas.  No.  2,832,  1  Story  109:  The 
E.  K.  Dresser,  8  F.  Cas.  No.  4,324,  2 
Hask.  349;  Jackson  v.  U.  S.,  13  F. 
Cas.    No.    7,149,    4    Mason    186. 

[d]  Zii<  Canada  the  master  of  the 
vessel  must  make  a  report  to  the 
customhouse  before  unloading.  Dick- 
son V.  Stevens,  31  N.  B.  811. 

„  49.  U.  a.  V.  HalbersUdt,  26  F. 
Cas.   No.   16,276,   Gllp.   262. 

[a]  XJabimy  of  vordUMW^-The 
statute  was  held  not  to  apply  to  the 
removal  of  such  cask  by  a  person 
who  had  received  It  after  a  pur- 
chase, such  purchaser  not  having 
knowledge  that  the  marks  thereon 
had  not  been  defaced  In  compliance 
with  the  law.  U.  S.  v.  Halberstadt, 
26  F.   Cas.   No.    16,276,  Otlp.    262. 

43.  U.  S.  v.  Mantor,  26  F.  Cas.  No. 
15,719,  2  Mason  123  (holding  that 
this  statute  applied  to  vessels  In 
coasting  as  well  as  In  a  foreign 
trade). 

*X  V.  8.  v.  Oalacar.  25  F.  Cas. 
No.   15,181,   1   Sprague  546. 

[a]  To  whom  madav— It  is  usual- 
ly necessary  that  the  report  be  made 
by  the  master  of  the  vessel  at  the 
office  of  the  chief  officer  of  customs, 
and  a  report  to  an  inspector  on 
board  the  vessel,  and  In  a  shop  On 
shore,  haau  been  held  to  be  an  Insuf- 
flcient  compliance  with  the  statute. 
IT.  S.  V.  Oalacar,  25  F.  Cas.  No. 
15,181,  1  Sprague  545.  See  however 
U.  S.  V.  Rendell,  27  P.  Cas.  No. 
16,147,  1  Curt.  369. 

45.  For  If  the  departure  or  at- 
tempted departure  be  caused  by 
stress  of  weather,  by  pursuit  or 
duress  of  enemies,  or  by  other  neces- 
sity, the  penalty  is  not  Incurred. 
Rev.   St.    I   2778. 

40.  Rev.  St.  (  2778.  See  Cashln 
V.  Bartlett,  9  Newfoundl.  418  (leav- 
ing without   clearance). 

ta].  The  azpresslon  "more  iate- 
xlor  dlatrlot"  Is  to  be  understood  as 
used  In  its  common  meaning,  and 
would  therefore  mean  further  with- 
in the  indentations  or  Inlets  of  the 
contiguous  and  adjacent  country.  U. 
S.  V.  Bearse,  24  F.  Cas.  No.  14,652,  4 


Mason  192  (holding  that  New  York 
was  not  "a  more  interior  district" 
with  reference  to  Barnstable,  with 
regard  to  a  vessel  bound  from  Nova 
Scotia  to   New  York). 

47.  The  Appollon,  9  Wheat.  (U.  S.) 
362,  6  L.  ed.  111.  See  also  The  Ja- 
vlrena,  67  Fed.  162,  14  CCA  350  Felt 
The  Appollon,  9  Wheat.  (U.  S.)  362. 
6  li.  ed.  Ill]  (holding  that  a  Span- 
ish Ashing  smack  which  had  an- 
chored within  five  miles  of  the  main- 
land of  Florida  for  the  purpose  ot 
making  needed  repairs  was  not  with- 
in the  meaning  of  the  statute,  and 
did  not  Incur  the  penalty  for  depart- 
ing from  the  district  without  making 
the  report  and   entry). 

4ft.  U.  S.  v.  Webber,  28  F.  Caa. 
No.    18,656,    1    Qall.    392. 

49.  U.  S.  V.  Piatt.  27  F.  Caa.  No. 
16,oe4a. 

[a]  XOnatratlona. — (1)  The  of- 
fense of  knowingly  being  concerned 
in  the  storage  or  selling  of  goods 
known  to  be  landed  without  a  li- 
cense is  an  instance.  Walsh  v.  TJ. 
S.,  29  F.  Cas.  No.  17.116,  3  Woodb. 
&  M.  341.  (2)  A  consignee  of  im- 
ported goods  Is  not  liable  to  a  pen- 
alty or  forfeiture  because  of  un- 
dervaluation, in  the  absence  of  an 
actual  Intent,  on  his  part,  to  de- 
fraud. Monnet  v.  Men,  127  N.  Y. 
151,  27  NB  827  Tmod  67  N.  T.  Super. 
576.   6   NYS   913]. 

BO.  The  Helvetia,  11  F.  Cas.  No. 
6,346,  6  Ben.  61;  U.  3.  V.  Hutchinson. 
26  F.  Cas.  No.  15,431,  1  Hask.  146; 
V.  S.  V.  The  Missouri,  26  P.  Cas.  No. 
16,786.  9  Blatchf.  433  faff  17  F.  Cas. 
No.  9,653,  4  Ben.  410];  U.  S.  v. 
The  Queen,  27  F.  C^as.  No.  16,108,  11 
Blatchf.  416:  U.  S.  v.  Smith,  27  V. 
Cas.  No.  16,319.  2  Blatchf.  127.  But 
see  U.  S.  V.  Stadacona,  27  F.  Cas. 
No.  16.371,  8  Phlla.  (Pa.)  865  (mas- 
ter held  not  liable  for  not  entering 
on  manifest  goods  brought  on  board 
and  concealed  by  the   steward). 

61.     U.    S.    V.    Curtis,    16    Fed.    184. 

sa.  tr.  S.  V.  Teffry.  28  F.  Cas. 
No.  16,443;  Dickson  v.  Stevens,  SI  N. 
B.  611  (guilty  knowledge  not  essen- 
tial). 

63.  Rex  v.  Tuckett,  19  Austr. 
Cti.R.  280;  Liewis  v.  Rex,  14  Austr. 
C.L.R.    188. 

54.  Se«  infra  <  363. 

55.  Stockwell  v.  U.  8.,  18  Wall. 
(U.  S.)  531,  20  L.  ed.  4tl  [afr  23  F. 
Cas.  No.  13,466];  Walsh  v.  U.  S.,  29 
F.  Cas.  No.  17,116,  3  Woodb.  &  M. 
341.  But  see  U.  S,  v.  CHaflln,  97  U. 
S.  546,  663  note,  24  L.  ed.  1082,  1085 
raff  25  F.  Cas.  No.  14,799,  14  Blatchf. 
56];  In  re  lAndsberg,  14  F.  Cas.  No. 
8,041   (both  holding  that  the  statute 


r  lat«r  eaaas,  dsrslopmaBta  and  ohangaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  hence  triable  by  jury  at  the  inetance  of  ac- 
cused." The  participants  in  the  wrong  may  be  sued 
jointly  or  severally.^'  The  action  is  subject  to  the 
three  years'  statute  of  limitation." 

Proceedings  agftinst  TesseL  As  a  further  pro- 
vision for  the  enforcement  of  these  penalties  it  is 
provided  that  when  the  owner  or  master  of  a  vessel 
has  become  subject  to  such  penalty  the  vessel  may 
be  held  therefor.'*  Under  this  provision  it  is  held 
that  a  libel  may  be  filed  and  enforced  against  the 
vessel,  although  no  action  has  been  instituted  or 
judgment  obtained  against  the  owner  or  master;*** 
but  if  the  vessel  is  used  as  a  common  carrier,  it  must 
be  shown  that  the  master  or  owner  was  a  consenting 
party  or  privy  to  the  ill^^  act  for  which  the  pen- 
alty was  incurred.*' 

[t  363]  (2)  By  AdministntiTe  Action.  Col- 
lectors of  customs  are  empowered  to  impose  addi- 
tional duties  which  are  in  the  nature  of  penalties, 
under  various  circumstances  the  occurrence  of  which 
is  seemingly  regarded  by  congress  as  antagonistic 
to  safety  to  the  revenue.  Where  merchandise  sub- 
ject to  an  ad  valorem  duty,  or  to  a  duty  regulated 
by  its  vahie,  is  found  on  official  appraisement  to 
have  been  undervalued,  it  is  mandatory  that  an 
additional  duty  shall  be  imposed.*'  Innocence  or 
good  faith  is  immaterial.'^  Wool  changed  in  char- 
acter or  condition  for  the  purpose  of  evading  duty 
has  been  subjected  to  double  duty.**  Collectors  of 
customs  may  in  some  instances  impose  a  fine  equal 
to  the  duty  on  merchandise  illegally  imported 
through  the  mails.*'  Fines  are  also  imposed  upon 
common  carriers  of  imported  goods  in  bond,  in  cases 
of  shortage  or  irregular  delivery.*'  Where  duties 
in  the  nature  of  a  penalty  have  been  liquidated,  the 
under  which  the '  former  cases  were 
decide4  was  repealed  by  the  act  of 
1866).  See  also  U.  S.  v.  WIttemann, 
152  Fed.  377,  81  CCA  503;  Harts  v. 
V.  S..  140  Fed.  843.  72  CCA  255  (both 
actions  In  personam  for  forfeitable 
value). 

ta]  Pl»adtag-— If  the  action  1b 
for  a  penalty  for  a  failure  to  deliver 
a  manifest  upon  arrival  from  a  for- 
eign territory,  'It  la  necessary  that 
the  sovereign  power  of  such  terri- 
tory be  averred.  Stelnham  v.  V.  S., 
22  F.  Cas.   No.  13,355,  2  Paine  l^S. 

[b]  Vatlanoe. — A  declaration  al- 
leglnK  that  goods  not  Included  In  the 
manifest  belonged  to  the  master 
would  not  be  supported  by  evidence 
that  they  belonged  to,  and  were 
smuggled  on  board  ,by  one  of  the 
crew  of  the  vessel,  and  the  variance 
would  be  fatal.  U.  S.  v.  Hutchin- 
son. 26  F.  Cas.  N6.  15,431,  1  Hask. 
146. 

56.  U.  S.  v.  The  Queen,  27  P. 
Cas.  No.  16,108,  11  Blatchf.  416  tatf 
27  P.  Cas.  No.  16.107,  4  Ben.  2371 
(where  It  was  urged  upon  behalf  of 
the  government  that  such  penalty 
might  be  recovered  by  an  action  In 
admiralty).      See    also    supra    J    341. 

[a]  Joinder. — If  the  action  against 
the  vessel  and  her  master  for  the 
penalty  Is  Joint,  and  an  attempt  Is 
made  to  try  them  both  as  a  civil 
cause  under  admiralty  and  maritime 
jurisdiction,  the  information  will  be 
dismissed  upon  the  objection  to  such 
Joinder  by  the  master,  but  a  decree 
may  be  entered  against  the  vessel. 
V.  8.  V.  The  Irma,  26  F.  Cas.  No. 
15,444;  U.  S.  v.  The  Queen,  27  F. 
Cas.  No.  16,108.  11  Blatchf.  416  raff 
27  F.  CtLB.  No.  16,107,  4  Ben. 
2371. 

87.  TJ.  S.  v.  Leon  Rhelms  Co.,  246 
Fed.   179. 

58.  U.  S.  V.  WIttemann,  152  Fed. 
377. 

80.  Rev.  St.  (  8088;  The  Barra- 
couta,  42  Fed.  IW;  U.  S.  v.  Curtis.  16 
Fed.  184;  The  Saratoga,  15  Fed.  382 


raff  9  Fed.  822].  See  Dickson  v. 
Stevens.    31    N.    B.    611. 

ea  The  G.  Q.  White  v.  U.  S..  64 
Fed.  679,.  12  CCA  314;  The  Helvetia. 
11  F.  Cas.  No.  6.345,  6  Ben.  61;  U.  S. 
V.  The  Missouri,  26  P.  <2ag.  No. 
16,785,  9  Blatchf.  433  [aff  17  P.  Cas. 
No.  9,652,  3  Ben.  508];  U.  S.  v  The 
Queen,  27  F.  (Sis.  No.  16,108,  11 
Blatchf.  416  taff  27  P.  C^as.  No. 
16,107,  4  Ben.  237].  See  also  The 
Antilles,  1  F.  (Tas.  No.  489,  8  Ben. 
9. 

81.  Rev.  St.  {  8062;  U.  S.  v.  The 
Walla  Walla,  44  Fed.  796.  See  also 
supra  {  357.  Compare  Dickson  v. 
Stevens,  31  N.  B.  611  (ignorance  no 
excuse). 

ea.  Act  Oct.  3,  1913  (38  St.  at  L. 
184  c  16  I  3  par  I). 

[a]  Addttlonal  duties  m  »  pen- 
alty.— That  such  additional  duties 
shall  not  be  construed  to  be  penal  is 
now  provided  In  said  section;  but 
prior  to  the  enactment  of  this  pro- 
vision they  were  regarded  as  penal 
and  their 'Imposition  constituted  a 
penalty.  Helwlg  v.  U.  S.,  188  U.  S. 
605,  23  set  427.  47  L.  ed.  614. 

[b]  nau  Imposed  by  administra- 
tive officers.  U.  S.  v.  Ang  Kan  Ko, 
6   Philippine  376. 

Additional  duties  for  undervalua- 
tion see  supra  !S  168-176. 

ea.  U.  S.  V.  Bishop,  125  Fed.  181, 
60  CCA  123;  Gray  v.  tl.  S.,  118  Fed. 
213,  51  CCA  170  [certiorari  den  184 
U.  S.  700,  22  set  939.  46  L.  ed.  766]; 
U.  S.  V.  1,621  Pounds  of  Fur  Clip- 
pings, 106  Fed.  161,  46  CCA  263.  See 
also  supra  (   170. 

64.  Stone,  etc.,  <3o.  v.  U.  S.,  147 
Fed.  603. 

65.  Postal  L..  and  Reg.  {  460; 
Cust.   Reg.    (1915)   art   299. 

66.  Cust.    Reg.    (1916)    art   667. 

67.  Hoeninghaus  v.  U.  S.,  172  V. 
S.  622,  19  set  305,  43  L.  ed.  576;  U. 
S.  V.  Ooldenberg,  168  U.  S.  96,  18 
set  3,  42  L.  ed.  394;  U.  S.  v.  Mexi- 
can International  R.  Co.,  151  Fed. 
646,  81  CCA  61;  U.  S.  v.  Tiffany,  161 


rule  is,  as  with  other  liquidated  duties,  that  the  im- 
porter may  not  contest  their  legality  prior  to  pay- 
ment. After  payment,  the  matter  may  be  litigated 
before  the  board  of  general  appraisers  and  the  court 
of  customs  appeals." 

[j  364]  e.  DefaDses— (1)  Pardon.  The  full, 
unconditional  pardon  of  a  person  who  has  been  con- 
victed and  imprisoned  for  smuggling  is  a  good  de- 
fense to  a  -subsequent  action  against  him  for  S, 
penalty  incurred  by  the  same  unlawful  importation." 

[i  365]  (2)  ProTiOBB  Imposition  of  Penalty. 
Congress  has  power  to  prescribe  punishment  by  im- 
prisonment, fine,  and  other  pecuniary  penalty;  and 
where  statutory  language  is  such  as  to  indicate  in- 
tent to  impose  such  cumulative  punishments,  the 
fact  of  payment  of  a  penalty  through  a  civil  suit 
is  no  defense  to  criminal  proceedings  leading  pos- 
sibly to  fine  and  imprisonment."  Forfeiture  and 
condemnation  of  the  goods  is  no  defense  to  an  ac- 
tion for  a4)enalty  based  on  the  same  acts.^* 

[i  366]  D.  DiapoBition  of  Proceeds.  Forfeit- 
ure of  property  gives  the  ^government  sufficient  title 
to  sell.'*  From  the  proceeds  of  fines,  penalties,  and 
forfeitures  there  shall  be  paid  all  proper  expenses 
of  the  proceedings  to  enforce  the  same,  also  liens 
for  freight,  charges,  and  contributions  in  general 
average.  The  residue  shall  be  deposited  in  the 
treasury."  If  the  property  has  been  seized  through 
mistake  of  fact  the  proceeds  belong  to  the  importer.'* 
But  as  against  the  seller  of  goods  which  were 
seized  for  a  smuggling  attempt  by  the  purchaser, 
the  rights  of  the  United  States  are  paramount,  even 
though  the  purchaser  had  the  right  to  rescind  the 
sale  on  the  CTOund  of, fraud.'* 

[i  367]    £.    Rewards  to  Informers.    To  stimu- 


Ped.  473,  81  CCA  11  (Jurisdiction  of 
board  of  general  appraisers  exclu- 
sive); Louisville  Pillow  Co.  v.  U.  S., 
144  Fed.  386,  76  CCA  324;  Pings  v. 
U.  S.,  72  Fed.  260.  18  CCA  675;  Down- 
ing V.  U.  S.,  2  C^ist.  A.  Z1S.  See  also 
U.  S.  V.  Nuckolls.  118  Fed.  1005.  55 
CCA  499  (holding  that  an  additional 
duty  due  for  undervaluation  might  be 
collected,  although  the  collector  had 
failed  to  levy  It). 

ea  U.  S.  V.  Gates,  25  P.  Cas.  No. 
16,191,  4  NYLegObs  8:  U.  S.  v.  Til- 
ton,  28  P.  Cas.  No.  16,525,  7  Ben.  306. 

PsidOn  venemiy  see  Pardons  [29 
Cyc   1668]. 

60.  In  re  Laszynsky,  15  F.  Cas. 
No.  8,279,  16  Blatchf.  9.  See  U.  S.  v. 
Rosenthal,  174  Fed.  652,  98  CCA  406: 
U.  S.  V.  Lot  of  Precious  Stones  and 
Jewelry,  134  Fed.  61,  68  CCA  1;  U. 
S.  V.  Riley,  104  Fed.  276  (all  three 
cases  are  on  the  effect  of  an  acquit- 
tal and  a  nolle  prosequi  upon  a  case 
arising  out  of  the  transaction,  and 
on  the  effect  of  the  death  of  the  de- 
fendant  In   a  forfeiture  case). 

70.  McGllnchy  v.  U.  S.,  16  F.  Caa. 
No.    8,803,    4   Cliff.   312. 

71.  McPherson  v.  Brownrigg,  7 
Newfoundl.   691. 

7a.  Rev.  St.  J  J  2981,  3077,  3090; 
Act  June  22,  1874  (18  St.  at  L.  186 
c  391  (  2);  Cust.  Reg.  (1915)  art 
331. 

[a]  in  Panada.  Disposition  of 
proceeds,  as  between  receiver-general 
and  local  officials.  Rex  v.  McCarthy; 
38  N.  B.  41  (penalty  Imposed  by 
magistrate  of  city  for  harboring 
smuggled    goods). 

73.  U.  S.  V.  One  Case  Chemical 
Compound,  203  Fed.  63'  (holding  fur- 
ther that.  If  the  proceeds  have  lain 
in  the  registry  of  the  court  for  a 
period  of  five  years,  there  has  not 
been  such  laches  as  to  debar  the  ini- 
porter  from  maintaining  a  bill  of  re- 
view). 

74.  Five  Hundred  and  Blghty-One 
Diamonds  v.  U.  S.,  119  Fed.  556,  56 
CCA   122.   60  LRA  696. 
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late  a  faithful  and  strict  enforcement  of  the  cus- 
toms laws,  so-called  moiety  acts  were  passed,'"  pro- 
viding for  a  disposition  of  a  part  of  the  proceeds 
of  fines,  penalties,  and  forfeitures  recovered  under 
laws  relating  to  customs,  between  the  informers  and 
customs  ofiGicials  of  the  district  wherein  the  offense 
occurred;^*  but  this  scheme,  having  several  unsatis- 
factory and  objectionable  features,  was  dispensed 
with,  and  provisions  were  enacted  in  its  stead  for 
the  payment  of  all  such  moneys  into  the  treasury 
of  the  United  States,  and  for  a  payment  by  the 
secretary  of  the  treasury  of  suitable  compensation 
to  such  persons  in  certain  cases.^'  It  is  exclusively 
for  the  secretary  of  the  treasury  to  say  whether  an 
alleged  informer  is  entitled  to  a  reward.^* 


[i  368]  F.  Bemiuioa  of  Forfatnns  and  Pen- 
alties— 1.  In  OeueraL  From  the  fact  that  a  s>-s- 
tem  of  customs  laws  must  necessarily  contain  many 
and  minute  provisions,  necessarily  enforced  by  a 
corresponding  number  of  penalties  and  forfeitures, 
it  may  readily  be  seen  that  frequently  a  most  up- 
right and  wary  merchant  would  be  subjected  to 
hardships.''  The  possible  injustice  and  harshness 
of  the  system  being  early  recognized  by  congress,^ 
and,  as  congress  has  power  to  vest  such  anthority 
in  the  secretary  of  the  treasury,'^  its  severity  was 
tempered  by  enacting  provisions  conferring  upon 
that  ofScer  power  to  exercise  his  discretion  in  the  re- 
mission of  forfeitures  and  penalties  incurred  with- 
out willful  negligence  or  ■  intentional  fraud,*'  and 


76.  Hahn  v.  U.  S..  14  Ct.  CI.  306 
(where  the  different  acts  from  1T8S 
to  the  date  of  the  decision,  which 
acts  culminated  In  Rev.  St.  I  3090, 
are  reviewed  and  commented   upon). 

78.     Hahn   v.  U.   8.,   X07   U.   S.   402. 

2  set  494,  27  L.  ed.  527;  Ring  v. 
Maxwell.  17  How.  (U.  8.)  147,  15  L. 
ed.  26;  Hoyt  v.  U.  S..  10  How.  (U. 
S.)  109,  (4<,  13  L.  ed.  348,  576;  Hoop- 
er v.  Fifty-One  Casks  of  Brandy,  12 
F.  Cas.  No.  6,674,  2  Ware  371;  Bx  p. 
Marquand,  It  F.  Cas.  No.  9,100,  2 
Gall.  562;  The  Monte  Chrlsto.  17  F. 
Cas.  No.  9,720.  6  Ben.  327;  U.  S.  v. 
Collier,  26  F.  Cas.  No.  14,833,  3 
Blatchf.  126;  U.  S.  v.  Fifty-One  Dos- 
en  Pieces  of  Merchandise,  25  F.  Cas. 
No.  16,094.  2  Sprague  100:  U.  S.  v. 
George,  26  F.  Cas.  No.  15,197,  6 
Blatchf.  37;  U.  S.  v.  Linens,  26  F. 
Cas.  No.  16,604,  3  Phlla.  (Pa.)  523; 
U.  S.  V.  Segars,  27  F.  Cas.  No.  16,249, 

3  Phlla.  (Pa.)  517;  Lapham  v.  Almy. 
13  Allen  (Mass.)  301  (holding  that 
the  state  court  had  Jurisdiction  of 
an  action  Instituted  by  an  informer) ; 
Buel  V.  Enos,  Brayt.  (Vt.)  56. 

[a]  The  termiiuttioB  of  tbe  ona- 
<(oina  ottoial'a  teim  of  ofllo*  before 
sentence  of  condemnation  was  passed 
did  not  terminate  his  right,  under 
these  statutes,  to  his  share  in  the 
proceeds;  the  seizure  gave  him  an 
Inchoate  right,  which  became  abso- 
lute upon  condemnation.  Buel  v.  Van 
Ness,  8  Wheat.  (U.  B.)  312,  5  L. 
ed.  624;  Van  Ness  v.  Buel,  4  Wheat. 
(U.  S.)  74,  4  L.  ed.  516  [aff  Brayt. 
(Vt.)  59].  See  also  U.  S.  v.  Jones. 
26   F.   Cas.    No.   16.492,    1   Brock.   285. 

[b]  Tlia  Tiglit  to  a  iBoi«t7  oonld 
bo  aiaplaosd  by  a  remission  by  the 
secretary  of  the  treasury.  V.  B.  v. 
Morris,  10  Wheat.  CU.  8.)  246.  6  I.. 
ed.    314. 

[c]  "Beooverad."— (1)  Money  paid 
to  a  collector  of  customs  to  compro- 
mise a  suit  brought  for  violation  of 
revenue  laws  Is  not  "recovered.',' 
within  the  meaning  of  the  Act  of 
March  2,  1799  (1  St.  at  L.  696  c 
22  i  89;  697  c  22  {  91),  providing 
that  a  portion  of  penalties  "sued  for, 
and  recovered"  shall  be  paid  to  the 
Informer.  Lapham  v.  Almy,  13  Al- 
len (Mass.)  30r.  (2)  Nothing  Is  "re- 
covered," until  it  is  adjudged  and 
received.  Jones  v.  Shore,  1  Wheat. 
(U.    S.)     462,    4    L.    ed.    136. 

[d]  I&fonnatloii  oMalnaa  while 
off  dvt7.— Under  the  act  of  congress 
of  March  2,  1799,  the  officers  of  a 
revenue  cutter,  although  not  on  duty, 
were  entitled  to  a  proportion  of  the 
forfeitures  recovered  In  conse- 
quence of  Information  given.  Steele 
v.  Bennet;  3  Serg.  &  R.    (Pa.)   653. 

[e]  Who  !•  "lafoimor." — (1)  Al- 
though an  ofncer  of  the  customs  may 
render  service  as  an  informer,  and 
may  become  entitled  as  such  to  a 
share,  yet  mere  diligence  in  con- 
ducting a  search  originating  upon 
definite  information  from  a  third 
person,  and  in  communicating  re- 
sults to  his  superior,  cannot  consti- 
tute him  an  informer.  A  deputy 
collector  who  receives  information  by 


a  telegram  addressed  to  the  collec- 
tor that  a  certain  vessel  within  his 
district  has  goods  on  board  liable  to 
forfeiture  and  whq  sends  the  tele- 
gram to  tbe  collector  does  not  there- 
by become  the  Informer,  as  against 
the  person  sending  the  telegram,  al- 
though he  may  have  verified  some 
of  its  statements  and  have  sent  In- 
formation of  such  verification  to  the 
collector.  Nor  Is  the  person  who 
carries  the  telegram  and  Information 
such  informer;  nor  are  the  ofHcers 
who  seise  the  goods,  but  make  no 
new  discoveries.  In  re  Fifty  Thou- 
sand Cigars,  9  F.  Cts.  No.  4,782,  1 
Lowell  22.  (2)  A  person  who  gives 
important  information  to  revenue 
ofncers  and  thereby  prevents  the 
smuggling  of  goods  is  entitled  to  the 
Informer's  share  of  the  forfeiture, 
although  the  Information  was  given 
while  he  was  under  arrest  for  sus- 
pected complicity  in  the  smuggling. 
Anonymous,  1  F.  Cas.  No.  466. 

[f]  The  penalty  of*  xeoogalsanoo 
for  the  appearance  In  court  of  de- 
fendant charged  with  crime,  under 
the  Customs  Administrative  Act  of 
1799  (1  St.  at  L.  677  c  22),  is  not 
a  penalty  recovered  by  virtue  of 
such  act;  and  the  informer  is  not 
entitled  to  a  share  therein  when  paid 
into  court  by  the  sureties;  and  ft  Is 
very  doubtful  whether  an  Informer 
has  any  strict  legal  right  to  money 
paid  by  way  of  compromise.  U.  S.  v. 
Fanjuf,  26  F.  Cas.  No.  16,068,  1 
Lowell   117. 

-  [g]  OomvionJa*  of  ohMV*.— An 
action  by  an  Informer  cannot  be 
maintained  to  recover  a  share  of 
money  paid  to  a  collector  before  the 
rendition  of  any  decree  or  Judgment, 
and  by  way  of  compromise  of  pend- 
ing legal  proceedings  for  the  smug- 
gling. Lapham  v.  Almy,  13  Allen 
(Mass.)    301. 

77.  Act  June  2,  1874  (18  St.  at  L. 
186  c  391)  (commonly  known  as  the 
Anti-Moiety  Act). 

[a]  AppUoatloa  of  act. — Section 
4  of  the  act  designates  the  person 
who  shall  receive  such  compensation, 
and  under  S  6  of  the  act  It  is  held 
that  a  Judge's  certificate  of  the 
value  of  services  of  an  inspector 
"furnishing  Information"  as  to 
smuggled  goods  is  not  required  In 
the  case  of  an  officer  seeking  re- 
covery for  actual  discovery  and  seiz- 
ure. Eager  v.  U.  S.,  32  Ct.  CI. 
571. 

{b1  BSeet  of  aot  npon  allowaace 
of  oosts. — Notwithstanding  the  fact 
that  the  statute  repealed  all  prior 
provisions  of  law  under  which 
moieties  of  fines,  penalties,  or  for- 
feitures were  to  be  paid  to  officers 
of  the  United  States,  It  was  held 
that  the  district  attorney  of  the 
United  States  was  entitled.  In  a  suit 
brought  to  enforce  forfeitures,  to 
tax  as  costs  two  per  cent  on  the 
amount  of  proceeds  realized  under 
execution,  in  accordance  with  the 
act  of  1863,  and  the  clerk  would  be 
entitled  to  tax  one  per  cent  on  such 
proceeds  as  provided  by  prior   stat- 


utes.    U.  S.  v.  One  Horse,  27  F.  Caa 
No.  15,932.  7  Ben.  406. 

[c]  ■Veteotioa." — ^Wbere  a  cus- 
toms Inspector  is  advised  by  another 
Inspector  that  certain  Importers  are 
suspected  of  fraudulent  practices, 
and  that  packages  of  their  goods  are 
in  the  depot,  and  that  he  had  better 
examine  them.  It  is  not  a  detection 
by  the  officer  who  acts  upon  the  sug- 
gestion, so  as  to  entitle  him  to  re- 
ward, under  the  act  of  June  22,  1874. 
Eager  v.  U.  8.,  82  Ct  CI.  671. 

78.  In  re  Ghasal,  174  Fed.  809,  98 
CCA   617. 

[a]  Statutes  oonatroad. — (1)  Un- 
der the  Act  of  June  22,  1874  (18  St 
at  L.  186  c  391  i  4)  authorising  the 
allowance  of  rewards  by  the  secre- 
tary of  the  treasury  for  information 
leading  to  the  seizure  of  smuggled 
goods  and  the  prosecution  of  smug- 
glers, until  the  secretary  acts  tbe 
informer  has  merely  an  expectancy 
of  reward  which  cannot  be  levied 
upon  and  sold  In  Judicial  process 
against  the  informer.  In  re  Ghaial. 
174  Fed.  809,  98  CCA  617.  (2)  The 
act  of  June  16,  1880,  making  appro- 
priations for  expenses  of  trial  and 
punishment  of  persons  Indicted  for 
offenses  against  the  revenue  lawa 
does  not  authorise  the  payment  of 
rewards  to  Informers.  In  re  Brlt- 
tlngham,  6  Fed.  191.  (3)  Forfeited 
bail  bonds  are  not  "fines,  penalties 
or  forfeitures,"  under  !  4,  providing 
for  rewards  for  an  Informer's  serv- 
ices. In  re  Brlttlngham,  6  Fed. 
191. 

79,  U.  8.  v.  Three  Trunks,  etc.,  8 
Fed.  683,  7  8awy.  364;  U.  S.  v. 
Hutchinson.  26  F.  Cas.  No.  15,431.  1 
Hask.  146;  U.  8.  v.  One  Case  Hiilr 
Pencils,  27  F.  Cas.  No.  15.924,  1  Paine 
400. 

aOb  Act  of  March  3,  1797,  was  the 
first  permanent  act  providing  for  the 
remission  of  penalties  and  forfei- 
tures. U.  S.  V.  Hutchinson,  26  F.  CM. 
No.  15,431,  1  Hask.  146.  While  be- 
fore this  time  similar  acts  of  a  tem- 
porary nature  had  been  passed  from 
time  to  time,  yet  it  would  seem  that 
there  was  a  period  of  about  two 
years  before  the  passage  of  the  per- 
manent statute,  during  which  no 
provisions  of  this  nature  existed  U. 
S.  V.  Morris,  10  Wheat.  (U.  S.)  »6. 
6  L.  ed.  314. 

81.  U.  S.  V.  Morris.  10  Wheat  (U. 
8.)    246,   6  L.  ed.  314. 

89.  U.  S.  V.  Morris,  10  Wheat 
(U.  8.)  246,  6  L.  ed.  814;  U.  8.  v.  One 
Pearl  Necklace,  111  Fed.  164,  49  CCA 
287,  66  LRA  130;  U.  S.  V.  Three 
Trunks,  etc.,  8  Fed.  683,  7  Sawy. 
364;  In  re  Princess  of  Orange,  19  P. 
Cas.  No.  11,431;  U.  S.  V.  Hutchinson, 
26  F.  Caa.  No.  15,431,  1  Hask.  H6: 
U.  S.  V,  Nine  Trunks,  27  F.  Cas.  No. 
15,886:  U.  S.  V.  One  Case  Hair  Pen- 
cils, 27  F.  Cas.  No.  15,924,  1  Paine 
400:  U.  S.  V.  Package  of  Lace.  27  F- 
Cas.    No.    16.985,    Gilp.    338. 

[a]  Analogy  to  XnglUh  sUtate^ 
The  power  of  the  secretary  of  the 
treasury  In  the  remission  of  for- 
feitures and  penalties  has  been  sup- 
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as  well  to  direct  digeontinaanee  of  the  proseeu- 
tion-W 

[i  369]  2.  Procednn.— a.  In  GeneraL  The 
sUtates  provide  -that  proceedings  for  remiasioii 
shall  be  by  application  to  the  secretary  of  the  treas- 
ury,** who  is  authorized  to  prescribe  mles  and 
modes  of  proceeding  to  ascertain  facts  upon  which 
the  application  is  founded.*' 

[{  370]  b.  Smnmary  Hearing  in  District 
Conirt  Under  specified  conditions  the  statute  per- 
mits a  hearing  by  a  district  judge  who  will  inquire 
summarily  into  the  circuihstances  of  the  matter,^ 
and  if  he  finds  that  the  case  falls  within  the  stat- 
ute" be  will  report  the  facts  to  the  secretary  of 
the  treasury.'*  Lt  such  case  the  secretary  is  bound 
by  this  statement  of  facts  and  cannot  act  upon  any 
other  evidence,**  although  he  may  return  the  find- 
ings to  the  United  States  commissioner  for  furthef 
hearing  upon  a  claim  of  newly  discovered  evidence.** 
The  petitioner  should  be  interested  in  the  subject 
claimed  as  forfeited)**  and  is  not  debarred  from 
making  application  to  the  court  by  reason  of  fail- 
ure to  appear  as  claimant'  in  the  forfeiture  pro- 
ceedings ;'*  but  a  case  of  forfeiture  must  have  ex- 
isted, as  appearing  from  sentence  actually  passed 
upon  the  subject  matter  or  by  the  admission  of  the 
petitioner.'*  There  must  have  been  a  fine,  penalty, 
or  forfeiture  incurred  by  some  act  or  omission  con- 
trary to  law.**  The  proceedings  are  not  judicial, 
and  the  findings  are  not  res  judicata  of  the  is- 


sues in  a  snbBeqnent  snit  to  enforce  the  forfeit- 
ure.** 

[i  371]  c.  Before  Secretary  of  the  Treuoiy. 
The  secretary  may  act  upon  the  petition  either  be- 
fore or  after  the  decree  of  condenmation  has  been 
entered.**  The  terms  of  the  remission  are  confided 
solely  to  the  discretion  of  the  secretary  of  the  treaa- 
niy,*^  and  the  power  conferred  upon  him  has  been 
declared  to  be  of  the  widest  character  and  to  have 
been  always  liberally  exerted  in  cases  where  violation 
was  unintentional  or  excusable  upon  any  consid- 
eration.** This  discretion  may  be  exercised  upon 
any  condition  consistent  with  law,**  and  cannot  be 
revised  or  .controlled  by  the  courts,*  unless  he  pro- 
ceeds illegally,*  for  the  power  intrusted  tq  the  sec- 
retary by  congress  is  not  judicial  but  one  of  mercy, 
to  mitigate  the  severity  of  the  law.*  If  he  sees 
fit  he  may  make  remission  conditional,  as  by  re- 
quiring the  payment  of  duties  or  costs,*  and  he 
may  remit  the  whole  or  a  part  of  the  forfeiture.' 
He  may  not,  however,  mitigate,  remit,  or  compro- 
mise the  amount  of  duties  or  taxes  due  on  the 
property.*  Remission  of  additional  duties  accruing 
through  .undervaluation  is  forbidden  by  statute,  ex- 
cept where  due  to  manifest  clerical  error.^ 

[f  372]  3.  Effect  of  Eemission.  The  effect  of 
a  remission,  when  obtained  pursuant  to  statute,  is 
a  release  of  the  cause  of  forfeiture,  and  no  further 
exactions  by  a  collector  inconsistent  with  the  toms 
of  the  remission  may  legally  be  made.*    If  the  sec- 


posed  analo^oiia  to  those  of  the  ccni- 
miasloners  of  the  custorriB  In  Eng- 
land, under  Geo.  Ill  c  32  i  15,  but 
upon  reference  to  that  statute  It 
would  be  seen  that  the  powers  of 
such  commissioners  were  of  a  more 
limited  nature  than  are  those  of  our 
secretary  of  the  treasury.  These 
powers  were,  however,  afterward,  by 
SI  Geo.  Ill  c  9C  somewhat  extended, 
and  by  54  Geo.  Ill  c  171,  the  i>ower 
was  transferred  to  the  commission- 
ers of  the  treasury;  and  under  this 
latter  act  the  powers  of  such  com- 
missioners are  very  analogous  to 
those  given  to  our  secretary  of  the 
treasury;  and  the  phraseology  em- 
ployed is  nearly  the  same  in  both 
acts.  U.  S.  T.  Morris,  10  Wheat. 
(U.  S.)   246,   8  L.   ed.  314. 

83.  U.  S.  V.  Dunlap,  1  Porto  Rico 
Ped.  112;  Act  June  22,  1874  (18  St.  at 
L.  190  c  391  I  18). 

M.  Rev.  St.  I(  8078,  6292,  5294, 
amended  by  Act  Dec.  15,  1894  (28  St 
at  h.  5»5  c  7);  Act  March  2.  1896  (2> 
St.  at  L.  39  o  37);  Act  Febr.  27,  1877 
(19  St.  at  L.    252   c   69). 

85.  Rev.  St.  1  6293,  amended  by 
Act  Febr.  37,  1877  (19  St.  at  L.  258 
c  (9). 

as.  Act  June  22,  1874  (18  St.  at  li. 
m  c  391). 

„87.  Princess  of  Orangre,  19  V.  Os. 
No.  11,431. 

88.  Act  June  82,  1874  (18  St.  at 
L.  190  c  891  {  IS). 

[a]  Baport  of  ooaualasloaer^- 
Exceptions  to  the  report-  of  a  Unit- 
ed States  commissioner  to  whom  a 
^se  lias  been  referred  for  summary 
Investigation  should  not  be  passed 
upon  by  the  court,  but  go  with  the 
report  to  the  secretary  of  the  treas- 
ury, to  be  considered  by  him  In  mak- 
ing up  his  Judgment  in  the  case,  and 
an  expression  by  the  commissioner 
■a  to  the  law  of  the  case  should  be 
stricken  from  the  report.  U.  S.  v. 
Six  Hundred  Tons  of  Iron  Ore,  17 
fti.  187. 

.  ta.  The  Margaretta,  16  F.  Cas. 
No.  9.077,  2  Oall.  516;  21  Op.  Atty.- 
G«n.    p  549. 

90.  The  Palo  Alto.  18  F.  C!as.  No. 
10.700,  2  Ware  844;  21  Op.  Atty.-Gen. 
V  289. 

91.  Rev.  St.  (  3078;  In  re  Beloo- 
chlstan  Riv  'Reaving  <3o.,'  244  Fed. 


283;  In  re  Princess  of  Orange,  19  F. 
Cas.  No.  11,431. 

[a]  The  iraltea  Btates  ■■  9«tl- 
ttoaer.— If  the  United  States  through 
its  district  attorney  was  soliciting  a 
remission  of  a  forfeiture  or  penalty, 
there  would  necessarily  be  an  .in- 
superable defect  of  parties;  yet  a 
district  attorney  if  performing  no 
function  appertaining  to  his  office 
might  in  his  private  capacity  as  at- 
torney present  a  petition  for  the  re- 
mission of  a  forfeiture  or  penalty. 
In  re  Princess  of  Orange,  19  F.  Cblb. 
No.   11,431. 

93.  U.  S.  V.  One  Hundred  and 
Fifty  and  Seven-Twelfths  Dosen 
Long  Gloves,  168  Fed.   1010. 

•3.  U.  S.  v.  One  Hundred  and 
Fifty  and  Seven-Twelfths  Dosen 
Long  Gloves,  168  Fed.  1010:  In  re 
Princess  of  Orange,  19  F.  Cas.  No. 
11,431. 

[a]  aalaw*  wtUumt  forfeitiixs  is 
not  enough  te  give  the  district  Judge 
Jurisdiction,  u.  S.  v.  One  Certain 
Six-Passenger,  Six-Cylinder  Locomo- 
bile, 242  Fed.  998.  Contra  In  re 
Beloochlstan  Rug  Weaving  Co.,  244 
Fed.   288. 

M.  In  re  Laidlaw,  42  Fed.  401 
(holding  that  the  statute  does  not 
include  an  instance  of  a  tonnage  tax 
levied  In  excess  of  the  lawful  rate). 

90.  U.  S.  V.  Nineteen  Bales  and 
Sixteen  Bundles  of  Rugs,  247  Fed. 
380. 

96.  Peacock  v.  V.  8.,  126  Fed.  688, 
60  CCA  389;  U.  S.  V.  Orlswold.  24 
Fed.  361  Caft  80  Fed.  762];  U.  8.  v. 
Morris,  26  F.^as.  No.  15,816,  1  Paine 
209   [afC  10  vSeat.  246,  6  L.  ed.  314]. 

97.  Murray  v.  AFThur,  17  F.  Cas. 
No.  9,966,  13  Blatchf.  429. 

9&  U.  S.  V.  ^arts,  181  Fed.  886 
[atr  140  Fed.  843,  72  CCA  266];  U.  S. 
V.  One  Pearl  Necklace,  111  Fed.  164, 
49   (X!A   287,    66    LRA   130. 

[a]  iratnre  and  lamoijkaBoe  of 
power  of  remlaaloa^— The  power  to 
remit  penalties  and  forfeitures  Is 
one  of  the  most  Important  and  ex- 
tensive which  can  be  exercised  un- 
der the  government,  inasmuch  as  It 
virtually  afCects  the  rights,  revenues, 
and  prerogatives  of  the  United 
States,  Since  such  prerogatives 
ought  not  to  be  waived  or  extin- 
guished except  by  clear  provisions  of 


the  law,  it  seems  necessary  that  a 
party  who  set»  up  a  treasury  par- 
don as  a  purge  to  a  forfeiture  should 
show  that  the  pardon  was  within  the 
purview  of  the  powers  confided  to 
that  department.  And  while  It 
would  not  be  necessary  to  show  that 
the  proceedings  had  been  carried  out 
with  the  precision  and  accuracy  of 
special  pleading,  yet  a  substantial 
compliance  with  the  requisites  of  the 
law  should  be  shown.  The  Marga- 
retta, 16  F.  Cas.  No.  »,072,  2  Oall. 
615. 

99.  Jungbluth  v.  Redfleld.  14  F. 
Cas.  No.  7.688,  4  Blatchf.  219. 

1.  Johnson  v.  U.  S^  7  Wall.  (U. 
S.)  166,  19  L.  ed.  187;  Macheca  v. 
U.  S.,  26  Fed.  846:  Oallego  v.  U.  S.. 
9  F.  Cas.  No.  6,20i.  1  Brock.  489. 

S,  The  Margaretta.  16  F.  Oia  No. 
9,072.  2  Oall.  515. 

3.  Johnson  v.  U.  8.,  7  Wall.  (U. 
S.)  166,  19  L.  ed.  187;  17.  S.  v.  Nine- 
teen Bales  and  Sixteen  Bundles  of 
Rugs,   247   Fed.   380. 

4.  Jungbluth  V.  Redfleld,  14  F. 
Cas.  No.  7.683,  4>  Blatchf.  819;  The 
Palo  Alto.  18  F.  Ob.  No.  10.700,  8 
Ware  344. 

5.  Jungbluth  V.  Redfleld.  14  F. 
Cas.    No.    7,583.    4    Blatehf.    219. 

e.  Johnson  v.  U.  8.,  7  Wall,  (U. 
S.)  166,  173.  19  L.  ed.  187  (holding 
that  "as  the  great  object  of  the  act 
.  .  .  is  to  collect  the  tax,  the  Secre- 
tary of  the  Treasury  has  no  power 
to  remit  It"). 

7.  Act  Oct.  8.  1918  (88  St.  at  L. 
184  C  16  S  3  par  I)  (prescribing  that 
"no  forfeiture  or  disability  of  any 
kind  Incurred  under  the  provisions 
of  this  section  shall  be  remitted  or 
mitigated  by  the  Secretary  of  the 
Treasury"). 

a  Murray  V.  Arthur,  17  F.  Caa. 
No.  9,956,  IS  Blatchf,  429  (holding 
that  the  power  conferred  upon  the 
secretary  of  the  treasury  to  release 
the  cause  of  action  upon  such  con- 
dition as  to  him  may  seem  meet  au- 
thorizes him  to  exact  or  to  dispense 
with  payment  of  penalty  or  duty;  if 
he  exacts  it  the  amount  cannot  be 
again  exacted  by  the  collector;  if  he 
dispenses  with  it  he  has  done  so  in 
the  exercise  of  the  discretion  vested 
In  him  by  the  statute). 

[a]     Vadmr'  a  fonaer  atatato    (1) 
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CUSTOM  DUTIES— CUT 


[§  372 


retaiy  refuses  to  remit,  a  court  eonsidering  the 
question  of  forfeiture  will  disv^:ard  the  refusal.* 


Remission  of  penalties  involves  no  invasion  of  the 
pardoning  jrawer  of  the  president.^* 


^CUSTOMS  GALLON.  In  the  United  States,  the 
wine  gallon  of  two  hundred  and  thirty-one  cubic 
inches,  which  is  uniformly  referred  to  by  the  au- 
thorities as  the  standard  gallon  of  this  country.^ 

CUSTOMS  or  LONDON.  Particular  customs 
within  the  city  of  London,  with  regard  to  trade, 
apprentices,  widows,  orphans,  and  a  variety  of  other 
matters.* 

CUSTOM  WOKE.  The  words,  when  used  with 
reference  to  a  steam  flouring  mill,  have  a  meaning 
different  from  that  which  attaches  to  them,  as  ap- 
plied to  the  old-fashioned  gristmill,*  and  signify 
that  the  farmer  gets  a  certain  amount  of  flour, 
bran,  and  shorts  for  a  given  number  of  bushels  of 
wheat  ^ 

GUSTOS  OOBPOBISCUJUSQUE  INFANTIS 
IN  ESTO  AD  QUEM  HfRBDITAS  NEQUEAT 
FEB  VENIRE.* 

GUSTOS    MAGNI    SIOILLI.    In   England,    the 

the  right  of  the  collector  to  a  moiety 
of  the  proceeds  of  a  forfeiture  mlKht 
be  displaced  by  a  remission  by  the 
secretary.  U.  S.  v.  Morris,  10 
Wheat.  (U.  S.)  246,  6  L.  ed.  314; 
M'Lane  v.  U.  S.,  6  Pet.  (U.  S.)  404. 
8  L.  ed.  448;  U.  S.  v.  Lancaster,  2S 
F.  Cas.  No.  1B,BB7,  4  Wash.  C.  C.  64. 
See  also  supra  S  367.  (2)  But  the 
government  would  have  no  author- 
ity to  release  the  collector's  share, 
as  such,  and  still  retain  to  itself 
the  other  part  of  the  forfeiture. 
McL4ine  V.  U.  S.,  6  Pet.  (U.  S.)  404, 
8  L.  ed.  443:  The  Margaretta,  16 
P.  Cas.  No.   9,072.  2  Gall.  516. 

[b]  mestontion  of  pnmerty^— 
Where  remission  Is  made  before  the 
libel  or  Information  -was  flled  the 
collector  niust  restore  the  property 
without  order  of  court,  but  other- 
wise where  remission  was  made 
after  the  proceedings  had  com- 
menced. The  Palo  Alto,  18  F.  Cas. 
No.  10,700,  2  Ware  S44.  Compare  2 
Op.  Atty.-Gen.  p  496  (holding  that 
It  Is  erroneous  to  give  the  custody 
of  libeled  goods  to  the  marshal,  and 
that  the  collector  Is  legally  entitled 
to  the  keeping  of  the  property  after 
the  proceedings  are  instituted  as 
well   as  before). 

9.  The  Cotton  Planter,  6  P.  Cas. 
No.    3,270,   1  Paine  23. 

10.  The  Laura,  114  U.  S.  411,  5 
set   881.   29   L.   ed.   147. 

1.     Ceballos  v.  U.   S.,  139  Fed.  70B. 

la]  The  dry  or  com  galloa  Is  an 
old  unit  of  measurement  which  has 
fallen  into  jpractlcal  disuse.  Cebal- 
los Co.  V.  U.  S..  139  Fed.  705.  To 
sai^e  effect  Nichols  v.  Beard,  15  Fed. 
435.      See   also   Gallon    [20    Cyc    870]. 

a.  Burrill  L.  D.  [clt  1  BlaCkstone 
Comm.  p  75;  1  Stephen  Comm.  pp 
5<',  55].  See  generally  Customs  and 
lisages  J   6. 

Oiurtom  of  SoBOoa  not  recognlseA 
In  attsoliineat  prooeedlaf  see  At- 
tachment (  123  note  79[a]. 
'  Statute  fonaded  on  ciiatom  of  £on- 
doB  In  reference  to  attadunent  pro- 
cecdlngB  on  contract  see  Attachment 
S    109    note   19[a]. 

3.  Hutchinson  v.  Cleary,  8  N.  D. 
270,    273,    SB    NW    72». 

4.  Hutchinson  v.  Cleary,  8  N. 
D.  270,  273,  65  NW  729.  See  lalso 
Custom   Mill  ante  p  443. 

5.  A  maxim  meaning  "Let  him  be 
the  guardian  of  the  body  of  the  In- 
fant to  whom  the  inheritance  can  not 
come."      Morgan   Leg.   Max. 

e.  English   L.   D. 

7.  Adams  Gloss. 

8.  Adams    Gloss. 

9.  Burrill    L.   D. 


keeper  of  the  great  seal.* 

GUSTOS  PBIVATI  SIOILLL  In  England,  the 
keeper  of  the  privy  seal.' 

GUSTOS  BOTULOBUM.  The  keeper  or  master  of 
the  rolls;*  an  officer  in  England  who  has  the  custody 
of  the  rolls  or  records  of  the  sessions  of  the  peace, 
and  also  of  the  commission  of  the  peace  itself;*  a 
judge  to  whom  was  intrusted  the  custody  of  court 
records." 

GUSTOS  STATUM  KSBEDIS  IN  OUSTODIA 
E^STENTIS  MEUOBEM.  NON  DETEBIOBEM. 
rAOERE  POTEST." 

GUT.  As  a  nooiL  A  wound  made  with  a  sharp 
instrument;''  a  wound  with  an  instrument  having 
an  edge."  Also  an  engraved  block  or  plate  for 
printing;'*  the  impression  from  such  an  engrav- 
ing." 

As  a  verb.  To  make,  with  an  edged  tool  or  in- 
strument, an  incision  in;'*  to  make  an  incision  with 


IOl  SUte  V.  Sheppard,  192  Mo.  497, 
91    SW    477,    482. 

11.  A  maxim  meaning  "A  guard- 
ian can  make  the  estate  of  an  ex- 
isting heir  under  Mb  guardianship 
better,  not  worse."     Black  L.  D. 

[a]  Applied  Ini  Bedford's  Case,  7 
Coke  7b,  77  Reprint  421. 

18.  State  V.  Cody,  18  Or.  506,  514. 
23    P    881,    24    P    895. 

18.  State  V.  Patsa,  8  La.  Ann.  612, 
514  (clt  Archbold  Cr.  PI.  p  426;  1 
Russell  Crimea  p  697]. 

14.     Webster  Int.  D. 

[a]  As  «««««ii«*«»|r  "Otoa."— In  con- 
struing the  terni  "cuts"  as  used  in 
a  policy  of  insurance  against  Are 
upon  'stereotype,  electrotype  and 
stectl  plates  and  cuts,"  the  court  held 
that  It  was  a  question  for  the  jury 
whether  brass  plates  cut  with  de- 
signs and  letters  by  a  graver,  and 
used  in  a  press  for  making  impres- 
sions on  the  covers  of  books,  some- 
times with  goldleaf  and  sometimes 
with  ink,  and  also  for  printing,  with 
ink,  the  paper  wrappers,  were  with- 
in the  meaning  of  the  term.  "The 
plaintiffs  relied  upon  the  natural  and 
ordinary  meaning  of  the  word  'cuts,' 
as  defined  In  the  standard  diction- 
aries and  used  in  the  common  speech 
of  people.  The  defendant  contended 
that  the  word  'cuts'  was  understood 
among  book  publishers,  engravers 
and  all  other  persons  who  used  dies 
and  cuts,  to  Include  only  wood-cuts 
and  steel  engravings  and  plates,  and 
did  not  Include  the  articles  which 
were  consumed,  which  are  known  as 
dies.  The  defendant  called  several 
witnesses, — publishers,  binders  and 
engravers, — who  testified  that  these 
articles  were  brass  dies,  and  were 
properly  so  called  and  known  in  the 
trade;  and  all  but  one  of  whom  testi- 
fied that  they  had  never  heard  them 
called  anything  else.  .  .  .  The  plain- 
tiffs admitted  that  the  articles  were 
'dies,'  and  were  generally  so  called 
by  persons  engaged  In  the  above  call- 
ings, but  contended  that  they  were 
included  In  the  generic  term  'cuts.' " 
Houghton  V.  Watertown  P.  Ins.  Co., 
131    Mass.    300. 

IB.     Webster   Int.    D. 

[a]  «Stlok*r»  asA  "pMrter"  dlatln- 
gnMhed<— In  construing  a  statute 
prohibiting  the  use  of  an  ;electlon 
ballot  containing  any  cut  or  device 
on  Its  face,  or  any  cut  or  device,  or 
any  written  or  printed  matter,  on  its 
back,  made  to  distinguish  one  ballot 
from  another,  it  was  held  that  a 
"sticker"  or  "paster"  containing  the 
name  of  a  candidate  and  attached  to 
the  face  of  the  ballot,  is  not  a  "cut  or 


device'.  .  .  to  distinguish  one  ballot 
from  another."  Quinn  v.  Markoe,  37 
Minn.  439,  440,  SB  NW  263. 

16.  Century  D.  See  also  Assault 
and  Battery  {  109;  Coventry  Act  IS 
C.   J.   p    1338. 

[a]  Um  of  iBstmment  «— atlal 
Where  statute  provided  for  the  pun- 
ishment of  any  one  who  cuts  or  slits 
or  mutilates  the  nose  or  lip  of  an- 
other; It  was  held  that  this  statute 
did  not  apply  to  an  injury  received  In 
a  brawl  where  no  weapons  were  used, 
the  court  saying:  "Again,  the  word 
cut  was  used  in  the  same  construction 
in  said  Coventry  Act  and  in  £lngllsh 
statutes  upon  the  subject  passed  sub- 
sequently as  It  Is  used  In  said  sec- 
tion of  the  Code,  and  had  received  a. 
legal  construction  long  prior  to  the 
adoption  of  the  section  by  the  legis- 
lature of  this  State.  It  meant  a 
wound  made  with  a  sharp  Instrument. 
Bishop,  in  his  work  on  Statutory 
Crimes,  {  316,  2d  ed.,  says:  "Where 
the  words  cut  or  stab  are  used,  as  In 
the  before-mentioned  English  stat- 
utes, they  relate  only  to  such  wounds 
as  are  made  by  an  instrument  capa- 
ble of  stabbing  or  cutting,  stabbing 
being  properly  a  wounding  with  a 
pointed  instrument,  and  cutting  being 
a  wounding  with  an  instrument  hav- 
ing a  sharp  edge.  And  if  the  indict- 
ment be  for  cutting,  evidence  of  a 
stab  will  not  support  the  charge;  for. 
as  the  statute  uses  the  wordp  in  the 
alternate,  stab  or  cut,  so  as  to  dis- 
tinguish them,  the  distinction  must 
be  attended  to  In  the  indictment.'  Tet 
cutting  or  stabbing  need  not  have 
been  the  purpose-  for  which  the  in-  - 
strument  was  manufactured.  For  ex- 
ample, a  blow  from  the  sharp  claw  of 
a  hammer,  or  the  sharpened  point 
of  an  Iron  crow,  may  inflict  a  cut;  but 
not  from  the  blunt  end  of  a  ham- 
mer, or  from  a  square  iron  bar,  pro- 
ducing a  contused  or  lacerated  nsh, 
or  from  the  scabbard  of  a  sword,  or 
from  the  handle  of  a  windlass." 
State  V.  Cody,  18  Or.  B06,  614,  23 
P  891,  24  P  895.  (2)  Where  a  cutting 
is  Inflicted  by  an  instrument  capable 
of  cutting,  the  case  is  within  the  stat- 
ute though  the  Instrument  Is  not  in- 
tended for  cutting  nor  ordinarily  used 
to  cut.  Rex  V.  Hayward,  R.  &  R. 
57.  (3)  A  striking  over  the  face  with 
the  sharp  or  claw  part  of  a  hammer 
was  held  to  be  a  cutting.  Rex  v. 
Atkinson,  R.  &  R.  77.  But  see  State 
V.  Malrs,  1  N.  J.  L.  518,  622,  (where 
the  court  said:  "The  substance  of  the 
crime  charged  upon  the  defendants, 
is  the  wilful  and  deliberately  cutting 
off  the  nose,  and  whether  this  is  ef- 


*  By  Wn.UAM  HoKTnna  Chowt^eb    ((Customs  Gallon — Cyclone  inclusive  except  the  Spanish  words  and  phrases). 
For  latsv  «•••■,  d»T«lopai«rta  and  Ohaayea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  sharp  instroment;^'  to  ent  or  sever  by  the  appli- 
eation  of  a  sharp  knife  or  edged  instroment  of  some 
kind." 

Onttioc,  the  partieiple,  is  used  to  designate  a 
wonnding  with  an  instnuneiit  having  a  sharp  edge.^* 


fected  by  one  Instrument  or  another 
ia  perfectly  immaterial.  I  thlnlc  I 
may  go  further,  and  say  If  the  party 
delilMrately  and  with  the  Intention 
of  bitlnff  oft  the  nose  of  another, 
watches  hla  opportunity  and  efCects 
his  purpose,  the  nose  may  be  said  to 
be  cut  off,  and  the  jury  would  be 
bound  to  find  so.  It  is  not  necessary 
to  prove  It  to  have  been  done  with  a 
knife,  as  laid  in  the  indictment"). 

[b]  •««•«"  41stlanlah«d<— (1)  "A 
distinction  exists  between  the  words 
cut  and  stab  In  the  ordinary  accepta- 
tion of  those  terms.  The  word  stab 
iini>orts  a  wound  made  with  a  pointed 
instrument,  and  the  word  cut  a 
wound  with  an  instrument  having  an 
edge.  Arch.  C.  P.  426.  1  Russ.  on 
Crimea,  EST.  This  distinction  appears 
to  have  been  reoognised  in  a  recent 
case,  in  the  Interpretation  of  an  Eng- 
lish statute  very  similar  to'  our  own, 
in  which  those  words  are  used  to 
designate  crimes.  In  the  case  of  Rex 
V.  UcDermot,  R.  &  R.  2(4,  it  was  held 
that  an  indictment  for  striking  and 
cutting  was  not  supported  by  evi- 
dence of  stabbing."  State  v.  Patia, 
S  La.  Ann.  612,  E14.  See  also  Stab 
[36  Cyc  Sll].  (2)  In  an  indictment 
tor  malicious  stabbing,  under  Code 
{  4608,  the  words  "cut,  penetrate  and 
wound"  were  held  to  describe  the  of- 
fense with  quite  as  much  accuracy 
and  certainty  as  if  the  word  "stab" 
liad  been  used,  the  court  saying.  "The 
question,  then,  arises,  are  the  words 
'cut,  penetrate  and  wound,'  as  used 
in  the  indictment,  equivalent  to  the 
word  'stab'  used  in  the  statute?  In 
the  case  of  Jamigin  v.  State,  10  Terg. 
<Tenn.)  S29,  631,  the  indictment  con- 
tained the  word  'stab,'  and  that  the 
wound  was  Inflicted  with  a  knife.  It 
was  obected  that  it  was  insufflclent, 
because  that  word  did  not  describe 
the  injury  Inflicted  by  the  term  cut  or 
'wound,'  so  as  to  show  that  the  skin 
was  broken  or  penetrated  by  the 
weapon.  But  the  court  said:  The 
word  "stab,"  by  its  own  proper  force 
and  meaning.  Imports  a  breaking  and 
penetration  of  the  skin  as  distinctly 
as  would  the  word  cut.'  This  case 
recognises  the  word  cut  as  equivalent 
to  the  word  'stab'  in  such  a  case.  But 
In  the  present  Indictment  the  words 
'cut  and  penetrate'  are  used,  and  as 
the  wound  is  charged  to  have  been 
with  a  knife,  they  describe  the  of- 
fense with  quite  as  much  accuracy 
and  certainty  as  if  the  word  'stab' 
had  been  used."  Starks  v.  State,  7 
Baxt.  (Tenn.jr  64,  (B.  (3)  An  indict- 
ment for  "striking  and  cutting"  is 
not  supported  by  evidence  of  stab- 
bing. Rex  V.  McDermot.  R.  &  R. 
264. 

[c]  "Oat,  BtTlk*  or  ■teb."— In  con- 
struing the  term  as  used  in  a  statute 
providing  that,  "If  any  person  .  .  . 
stiall  willfully  and  'maliciously  cut, 
strike  or  stab  another  with  a  knife, 
sword,  or  other  deadly  weapon,  with 
Intent  to  .kill  ...  he  shall  be  con- 
fined in  the  penitentiary,"  etc.,  the 
court  said:  "This  language  has  ref- 
erence, flrst,  to  any  instrument  which 
Is  capable  of  being  used  for  the  pur- 
pose of  cutting,  thrusting,  or  stab- 
bing a  person,  and  which  may  be  dan- 
gerous to  his  life.  If  used  by  the  as- 
sailant for  that  purpose.  Or,  second, 
any  Instrument  capable  of  being  used 
for  the  purpose  of  striking  a  person, 
and  which  may  be  dangerous  to  his 
life  if  used  by  the  assailant  for  that 
purpose."  Philpot  v.  Com.,  86  Ky. 
\n.  5*6,  6  SW  465,  9  KyL  7S7,  [quot 
Morehead  v.  Bittner.  106  Ky.  628, 
62S,   50   SW  857.  20  KyL  1986]. 

[d]  "OBt  VttXtM.'—V.  a.  V.  White, 
2  Cust.  A.  80,  83. 

[e]  oOKt"  MKtilM^-In  construing 
the  term,  as  used  In  a  statute  pro- 
viding that  "other  made-up  articles, 

•  [17  e.  J.— 44] 


wearing  apparel,  and  clothing  of  all 
kinds  .  .  .  finished,  half  finished,  cut, 
or  simply  basted,  shall,  for  their  to- 
tal weight,  be  liable  to  the  duties 
leviable  on  the  principal  component 
textile  on  their  most  visible  exterior 
part,  plus  a  surtax  of  100  per  cent," 
the  court  said:  "While  the  textile  In 
controversy  is  cut  into  pieces,  it  is 
not  'cut'  in  the  sense  in  which  that 
word  is  used  In  the  above-quoted 
provision,  nor  does  any  other  quali- 
fication mentioned  therein  apply  to 
the  manner  In  which  this  textile  is 
cut.  The  word  'cut,'  as  therein  used, 
means  that  the  cutting  must  appear 
to  be  done  with  some  particular  de- 
sign in  making  up  some  article." 
Rubert  v.  U.  S.,  8  Philippine  862.  864. 

17>  Century  D.  [quot  American 
Steel,  etc.,  Co.  v.  Denning  Wire,  etc., 
Co..  176  Fed.  664,  671]. 

IS.  Century  D.  [quot  American 
Steel,  etc.,  Co.  v.  Denning  Wire,  etc., 
Co.,  176  Fed.   564,   671]. 

[a]  "Chit  OS  aa  ear."— In  constru- 
Ing  a  statute  providing  that,  "if  any 
person  shall,  on  purpose  and  unlaw- 
fully, but  without  malice  afore- 
thought, bite  or  cut  otC  an  ear,"  etc., 
the   court   said:    "The   object   of   the 

Xegislature  was  to  protect  Individuals 
from  such  injuries  as  disfigure,  that 
Is  to  say,  alter  and  Impair  the  natural 
personal  appearance.  Where,  there- 
fore, the  injury  reaches  that  extent, 
the  case  must  be  within  the  meaning 
or  the  act.  Here,  such  is  the  case. 
For,  although  the  ear  be  not  entirely 
severed  from  the  head,  yet,  certainly, 
enough  was  taken  off  to  attract  ob- 
servation, and,  to  ordinary  observa- 
tion, to  render  the  parson  less 
comely."  State  v.  Girkin,  23  N.  C. 
121,  123. 

[b]  "Oust  tfmhar."— (1)  "The  word 
'timber,'  in  common  parlance,  is  ap- 
plied to  standing  trees,  and  to  wood 
proper  for  buildings,  utensils,  furni- 
ture, ships,  &c.  Yet,  in  law,  tlniber 
means  certain  trees  useful  for  build- 
ing, or  the  like.  Taking  the  word  in 
Its  popular  sense,  when  It  Is  used  in 
connection  with  the  word  'cut,'  it  Is 
understood  usually  to  apply  to  stand- 
ing trees.  When  we  say,  one  cut 
timber  on  another's  land,  the  ordinary 
understanding  of  the  language  is, 
that  trees  were  cut  down."  .  Keeton 
V.  Audsley,  19  Mo.  362,  368,  61  AmD 
660.  (2)  Cutting  down  a  tree,  al- 
though it  Is  not  thereby  totally  de- 
stroyed, is  sufficient  to  bring  the  case 
within  a  statute  prolrlbltlng  "cutting 
down  or  otherwise  destroying"  trees. 
Rex  V.  Taylor,  R.  &  K.  277.  See  also 
U.  8.  V.  Stone,  49  Fed.  848  (where  It 
was  held  that  a  couYit  charging  the 
cutting  and  removing  of  timber  did 
not  allege  two  offenses). 

[c]  Out  and  rsBurva,— (1)  Under 
the  terms  of  a  contract  whereby  de- 
fendant was  to  have  until  a  certain 
time  to  "cut  and  remove"  certain 
logs  from  plaintiff's  land,  the  term 
"cut  and  remove"  Imposes  on  defend- 
ant the  duty  not  only  to  cut  the  logs 
but  to  remove  the  same  before  the 
limitation  expires,  and  on  his  failure 
to  do  BO  the  title  to  all  the  logs  se- 
vered from  the  soil  reverts  to  the 
owners  of  the  land,  and  the  latter  can 
recover  the  same.  Alexander  v. 
Bauer.  94  Minn.  174,  102  NW  387.  (2) 
On  a  permit  to  "cut  and  remove"  tim- 
ber from  state  lands  prior  to  June  1, 
1900,  the  person  to  whom  it  was  is- 
sued had  the  right  to  "cut  and  re- 
move" only  during  the  life  of  the 
permit,  and  was  liable  In  trespass 
for  removal  of  timber  cut  during  that 
time  but  not  removed  until  after- 
ward. State  v.  Rat  Portage  Lum- 
ber Co.,  106  Minn.  1,  115  NW  182, 
164,     117    NW    922. 

[d]  "0«t  by  OP  for  ms." — In  con- 
struing the  term  as  used  in  the  de- 


In  mining.    A  ent  or  eroasont  or  a  tunnel  whioh 

ents  a  lode  at  a  depth  of  ten  feet  below  the  surface, 

or  an  open  cut  at  least- ten  feet  in  length  along 

the  lode  from  the  point  where  the  lode  may  be  in 

any  manner  discovered,  is  equivalent  to  a  discovery 

scrlptlve  portion  of  a  ohattel  mort- 
gage, "and  all  cordwood  and  piling 
cut  by  or  for  me,"  the  court  said: 
"The  perfect  participle  of  the  verb 
is  used,  and,  standing  alone  as  it 
does,  can  have  but  one  meaning,  that 
Is,  that  the  property  intended  to  be 
affected  had  been  cut  and  was  in 
esse  in  that  form  at  the  time."  Gal- 
veston, etc.,  R.  Co.  V.  Hill  Mercan- 
tile Co-  81  Tex.  Civ.  A.  196,  199.  71 
SW  797. 


[e]  "Ont  otat,  oaacsl,  oblltax»tay  or 
AMaofc" — A  statutory  phrase  used  in 
reference  to  timber  branding.  Saw- ' 
Ing  off  the  end  of  a  railroad  tie  con- 
taining the  owner's  brand  is  within 
the  meaning  of  the  term.  "It  will 
not  do  to  say  that  the  sawing  off 
of  the  end  of  a  tie  containing  the 
owner's  brand  does  not.  as  argued  by 
appellant's  counsel,  'cut  out,  cancel, 
obliterate,  or  deface'  the  brand  in  the 
meaning  of  the  statute,  for  the  saw- 
ing off  of  the  end  of  the  tie  contain- 
ing the  brand  and  concealing  the  de- 
tached piece  is  manifestly  a  destruc- 
tion or  complete  'obliteration'  of  the 
brand."  Bennett '  v.  Com.,  133  Ky. 
462.    468,   118   SW    332. 

[f]  "Ovt,  XMuora,  and  maanfao- 
toz*."— Where  the  owners  of  land 
sold  the  merchantable  timber  thereon, 
with  the  right  to  enter,  and  cut.  re- 
move, and  manufacture  said  timber 
for  any  lawful  purpose,  the  pur- 
chaser "himself  had  no  right  to  use 
the  land  for  the  purpose  of  taking 
turpentine  from  the  trees  thereon, 
and  he  could  not  authorize  another  to 
do  what  be  could  not  do  himself;  for 
the  right  of  'turpentining'  is  not  em- 
braced in  the  right  to  cut,  remove,  or 
manufacture  timber."  Yarbrough  v. 
Stewart,   196  Ala.   160,   161.  71  S  986. 

[g]  Zmplytag  owBeraUyy— Where 
the  seller  covenanted  to  permit  the 
purchaser  to  cut  "all  hemlock, 
spruce,"  etc.,  located  on#a  certain  lot. 
the  words  "to  cut"  Import  the  same 
right  as  "to  cut  as  his  own,"  or  as 
"to  have."  Brown  v.  Bishop,  105  Me. 
272,  277.  74  A  724. 

[h]  Boziag  aad  ohlppiiig  trees  in 
order  to  extract  the'  gum  or  sap,  for 
turpentine  or  resin.  Is  cutting  them 
with  Intent  to  use  and  employ  them 
in  a  manner  other  than  tor  the  navy 
of  the  United  States,  within  the 
meaning  of  a  statute  forbidding  any 
one  to  "cut,  or  procure  to  be  cut,  or 
aid  or  assist  or  be  employed  In  cut- 
ting," etc.,  "with  intent  to  export, 
dispose  of,  use,  or  employ  the  same 
in  any  manner  whatsoever  other  than 
for  the  use  of  the  navy  of  the  United 
States."  U.  B.  v.  Leatherberry,  27 
Fed.   606. 

19.  State  V.  Cody.  18  Or.  606,  28  P 
891,   894,    24  P  896. 

[a]  "Bltliig"  dlatiBgnlahed. — ^Bit- 
ing off  the  end  of  a  person's  nose  is 
not  a  wounding  within  the  meaning 
of  the  term;  nor  is  biting  off  a  joint 
from  a  person's  finger;  as  it  is  in- 
tended to  apply  only  to  wounding 
produced  by  some  instrument,  and  not 
by  the  hands  or  teeth,  etc.  Rex  v. 
Harris,  7  C.  &  P.  446,  82  ECL  700. 

[hi  "Cutting  and  wonsdlng  with 
a  knife," — A  statutory  phrase  mean- 
ing the  intentional  infliction  of  a 
wound  by  one  person  on  another  by 
cutting  the  person  of  such  other  with 
a  knife.  Bailey  v.  Com.,  (Ky.)  70  SW 
838,    889. 

[c]  "Taailiig,"  as  of  a  will,  com- 
paredi — "The  word  'tearing'  has  been 
held  to  Include  cutting,  and  it  need 
not  be  the  cutting  of  the  whole  will. 
(1  Redfleld  on  Wills, — 4th  ed.— p.  313; 
1  Jarman  on  Wills, — 6th  ed. — p.  144; 
Page  on  Wills,  sec.  248.)  This  last 
author  says  in  the  same  section: 
'Any  act  of  tearing  which  Is  mani- 
fest upon  thepaper  on  which  the  will 
is  written,  however  slight  it  may  b<> 
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^haft.***''*  When  nsed  in  conjonction  with  "shaft" 
and  "drift"  it  means  a  siurface  opening  in  the 
ground  interseeting  a  vein." 

OUTOH.  An  extract  of  the  bark  of  the  num- 
grove,  used  for  tanning.'* 

OUTOHBESRY.  In  Hindu  law,  a  court,  a  hall,  an 
office,  the  place  where  any  public  business  is  trans- 
acted.'*   The  term  is  'a  corruption  of  Kachari.'" 

OUT  GLASS  TUMBLiBBS.  As  nsed  in  trade  or 
eommerce,  the  term  applies  only  to  tumblers  the 
sides  of  which  have  been  cut  or  ground." 

OUTIiASS.  A  short,  heavy,  curving  sword,  used 
by  sailors  on  war  vessels;"  a  deadly  weapon." 

OUTLEBY.  All  cutting  tools  made  of  steel,  such 
as  knives,  forks,  scissors,  razors,  shears,  etc.;'* 
edged  or  cutting  instruments  in  general.'" 

is  an  act  of  tearing  within  the  mean- 
ing of  tlie  statute,  if  done  with  the 
Intention  of  revoking  the  will.  This 
is  equally  true  whether  a  necessary 
part  of  the  will  la  torn  ofl,  like  the 
signature  of  testator  or  of  witnesses 
or  a  part  of  the  dispositive  part  of 
the  will,  leaving  the  residue  ...  or 
whether  an  unnecessary  part  of  the 
will  is  torn  away,  such  as  a  seal 
where  a  will  need  not  be  under  seal.' 
The  authorities,  we  think,  are  all 
Agreed  that  the  slightest  act  of  tear- 
ing with  intent  to  revoke  the  whole 
will  Is  sufficient  for  the  purpose;  that 
It  is  the  animus  which  must  govern 
the  extent  and  measure  of  operation 
to  be  attributed  to  the  act  and  de- 
termine whether  the  act  shall  eftect 
the  revocation  of  the  whole  instru- 
ment." Burton  v.  "Wylde,  261  111. 
3»7,  402,  lOS  NB  976,  [cit  Cyc].  See 
also  Wills  (40  Cyc  11911. 

[d]  0«ttlaf  adf*  of  ooaoMtoy — 
Foundation  Co.  v.  O  Rourke  Engineer- 
ing Constr.  Co.,  228  Fed.  515,  616,  14S 
CCA  07. 

[e]  OntUag'.  sdgs  of  masoarj^— 
Foundation  Co.  v.  CVRourke  Engineer- 
ing Constr.  Co.,  22S  Fed.  515,  516,  143 
CCA   97 

[f]  •Ktatttaf"  gtaMk— Binns  v. 
lAwrence,  12^ow.  (U.  8.)  9.  17,  13 
Lk  ed.  871.  See  also  Cut  Qlass  Tum- 
blers post  this    page. 

[g]  "Hiiming"  laolndeO'— The  term 
as  applied  to  a  self-binding  harvester 
"capable  of  cutting  and  properly 
binding,  if  properly  maiutged,  from 
ten  to  fifteen  acres  per  day,"  will  in- 
clude binding.  Osborne  v.  McQueen, 
67  Wis.   392,   400,   29  NW  636. 

[h]  The  "ontUiig'  alas"  of  post 
cards,  -  Imported  in  a  folded,  unde- 
taehed  condition,  should  be  ascer- 
tained, under  the  act  of  July  24, 
1897,  (30  St.  at  Ii.  188  C  11  I  1 
schedule  M  par  400),  by  measuring 
each  card  by  itself,  rather  than  by 
taking  the  whole  series  as  the  unit 
of  measurement.  Downing  v.  U.  &.• 
172  Fed.  447,  448. 

ao-ai.  Pol.  Code  I  3611  [quot  WU- 
son  v.  Freeman,  29  Mont.  470,  474,  75 
P  84,  68  LRA  8331.  See  also  Mines 
and  Minerals  [27  Cyc  568  note  69]. 

aa.  Mct<aughlin  v.  Bardsen,  60 
Mont.  177,  187,  145  P  964.  See  also 
Draft;  Mines  and  Minerals  [27  Cyc 
636];  Shaft  [36  Cyc  14511. 

98.     U.  8.  V.  Marden,  175  Fed.  153. 

a4k  Wharton  L.  Lex.  [cit  Wilson 
Oloss.]. 

80.    Wharton  Ii.  Lex. 

SiA,  Binns  V.  Lawrence,  12  How. 
(U.  8.)  9,  15,  13  L.  ed.  871. 

[a]  TunUan  of  vsrlova  Uads^— 
Glass  tumblers  are  manufactured  en- 
tirely by  the  glass  blower,  or  In  part 
by  the  glass  blower  and  in  part  by 
the  glass  cutter  or  grinder,  and  glass 
blowing  and  glass  cutting  are  dis- 
tinct and  separate  trades,  and  proc- 
esses of  manufacture.  The  bottoms 
of  glass  tumblers  manufactured  en- 
tirely by  the  glass  blower  are  rough, 
particularly  in  the  center,  being  there 
broken   oft  from   the   punt   or   stick 


on  which  made;  and  when  sold  in  this 
condition,  such  tumblers  are  known 
In  trade  and  commei-ce  as  "plain"  or 
"plain  rough-bottomed  tumblers." 
After  their  completion  by  the  glass 
blower,  such  rough  bottomed  tum- 
blers frequently  pass  Into  the  hands 
of  the  glass  cutter,  or  grinder,  by 
whom  the  center  of  the  bottoms  of 
suoh  tumblers  is  cut  or  smoothed,  for 
the  purpose  of  removing  the  particu- 
lar roughness  of  that  part  of  the 
tumblers,  and  the  process  of  thus  cut- 
ting or  smoothing  the  center  of  the 
bottoms  of  such  tumblers  is  called 
punting.  Tumblers  «aanufactured  by 
the  glass  blower,  but  the  center  part 
of  the  bottoms  of  which  have  been 
so  cut  or  smoothed  by  the  glass  cut- 
ter, are  known  In  trade  and  commerce 
as  "punted"  tumblers.  After  their 
completion  by  the  glass  blQWer,  such 
rough  bottomed  tumblers  frequently 
pass  Into  the  hands  of  the  glass 
cutter  or  grinder,  by  whom  the  en- 
tire surface  of  the  bottoms  of  such 
tumblers  Is  cut  or  smoothed,  and 
tumblers  manufactured  by  the  glass 
blower,  but  the  entire  bottoms  of 
which  have  been  out  or  smoothed  by 
the  glass  cutter  or  grinder,  are 
known  in  trade  and  commerce  as 
"plain  tumblers,"  or  as  "plain 
srooothed-bottomed  tumblers,"  or  as 
"plain  tumblers  with  flattened  bot- 
toms," and  are  similar  to  the  tum- 
blers in  question  of  the  first  class. 
Tumblers  known  in  trade  and  com- 
merce, and  among  manufacturers  as 
"molded  tumblers,"  or  "pressed  tum- 
blers," are  also  made  entirely  by  the 
glass  blower;  and  are  also  rough  bot- 
tomed until  subjected  to  the  process 
of  punting,  or  smoothing  and  cutting 
above  described.  All  cutting  of  glass 
is  done  by  means  of  grinding  upon 
wheels,  and  there  is  no  such  thing  as 
the  cutting  of  glass  In  the  manu- 
facture of '  "cut  glass"  In  any  other 
way.  The  cutting  or  smoothing  of 
the  bottoms  of 'the  tumblers  of  the 
first  class  is  done  by  the  glass  cut- 
ter, and  the  process  of  cutting  and 
smoothing  is  identical  with  that  of 
punting,  except  that  it  extends  to  the 
Entire  surface  of  the  bottom  of  the 
tumblers,  whereas  the  "punting"  is 
limited,  as  above  stated,  to  the  cen- 
ter of  the  bottom  merely.  The  proc- 
ess of  "punting,"  and  the  process  of 
"cutting  or  smoothing"  the  bottoms 
of  the  tumblers  in  question,  are  iden- 
tical in  their  operation  with  that  of 
cutting  the  sides  of  tumblers,  known 
In  trade  and  commerce  as  "cut  glass." 
Binns  V.  Lawrence,  12  How.  (XT.  8.) 
9,  16,  17,  13  L..  ed.  871. 

37.     Webster  Int.  D. 

S8.  Peo.  V.  Rivas,  16  Porto  Rico 
681,  689.  See  generally  Weapons  [40 
Cyc    861]. 

99.  Homan  Cycl.  Commerce;  Mo- 
CuUough  D.  Commerce  [both  quot 
Simmons  Hardware  Co.  v.  Lancaster, 
31  Fed.  446]  (where  it  Is  said:  "I 
find,  also,  that  several  large  whole- 
sale houses  in  this  and  other  cities 
catalogue    scissors,    common    shears. 


OUT-OFF.  Entirely  separated.*^  As  applied  to 
nulroads,  a  shorter  and  straighter  road  by  whioh 
the  length  of  a  coarse  or  passage  is  reduced;"  and 
a  railroad  track  leading  from  one  main  traek  to  an- 
other by  means  of  which  ears  approaching  on  one 
track  may  be  switched  to  another  is  so  ealled." 
•  OTJT-OFF  LEVEB.  The  lever  on  a  machine  for 
making  sewer  pipe  which  operates  the  knife  used 
to  cut  the  pipe  to  the  required  length.'* 

OUT  OF  THE  MILL.  All  merchantable  lumber 
— everything  that  the  mill  saws,  with  the  exception 
of  culls ;'°  the  product  of  the  mill.'* 

OUT-OUT.  A  term  nsed  in  reference  to  the  prae- 
tice  of  cattlemen  on  ranches  to  round  up  'the  cattle 
each  spring  and  separate  the  cattle  of  the  several 
ranches  and  owners.'^ 

and  sheeT>  shears  under  the  general 
head  of  'cutlery'  "). 

[a]  BCalr  oUvpsra  taelvdad^— "The 
proof  shows  that  these  goods  [hair- 
clippers used  by  barbers  in  cutting 
hair  close' or  short]  are  sold  and  dealt 
ift  as  'cutlery,'  and  known  by  that 
name  to  the  trade.  These  Imple- 
ments, in  their  structure  and  use,  are 
most  analogous  to  shears  and  scis- 
sors." Koch  V.  8eeberger,  30  Fed. 
424. 

aOi  Webster  p.  [quot  Koch  v.  See- 
berger,  30  Fed.  424,  426,  (where  the 
court  said:  "Pen  and  pocket  knives 
and  rasors,  which  might  also  come 
under  the  general  designation  of 
'cutlery,'  are  .  .  .  taken  from  the 
operation  of  the  general  term  'cut- 
lery" "  in  the  tarltr  laws,  etc.)]. 

31.  TlUotson  V.  Hudson  River  R. 
Co.,  15  Barb.  (N.  T.)  406,  410. 

[a]  ■epantttoai  Inoomplets.  A 
railroad  company  required  by  its 
charter  to  extend  wharves  or  docks 
cut  off  by  its  road,  was  held  not 
bound  to  extend  a  wharf  within  » 
deep  bay,  to  which  it  furnished  ac- 
cess by  means  of  a  draw.  The  court 
said:  "The  bays  were  'crossed'  but 
not  'cut  ofT  within  the  meaning  of 
the  act;  that  is  to  say,  they  were  not' 
cut  oft  from  the  navigable  communi- 
cation with  the  river  cliannel.  Draw- 
bridges were  directed  to  keep  that 
communication  open  and  to  prevent 
their  being  cut  off.  If  the  bays  were 
not  'cut  off,'  the  wharves  within  them 
were  not.  for  the  same  communica- 
tion was  open  to  them.  But  wharves 
not  within  the  bays  or  Inlets  were 
'cut  off"  wherever  the  railroad  should 
pass  between  them  and  the  channel; 
because  draw-bridges  were  not  di- 
rected in  those  oases,  and  therefore 
it  was  that  the  company  was  directed 
to  extend  or  improve  them,  for  the 
purpose  of  keeping  opeft  the  commu- 
nication between  them  and  the  chan- 
nel." Tlllotson  V.  Hudson  River  R. 
Co.,  9  N.  7.  676,  681  [aff  16  Barb. 
406]. 

as.  Erie  R.  Co.  ▼.  Steward,  (1  App. 
Div.  480,  484,  70  NTS  698  [cit  Cen- 
tury D.,  Standard  D.]  (where  the 
court  said:  '^The  defendant's  engi- 
neer .  .  .  thus  describes  it,  and  'cut- 
off railroad'  is  the  descriptive  term 
employed  by  the  plaintiff's  chief  en- 
gineer"). 


[a]  "Tuzaoirt"  fllstingiilshea. — ^Brle 
R.  Co.  V.  Steward,  61  App.  DIv.  480. 
483,  70  NTS  698. 

[b]  "Swltoh"  dlaUagtfdBhsO.— firie 
R.  Co.  v.  Steward,  61  App.  Div.  480, 
483,  70  NTS  698. 

as.  Houston,  etc.,  R.  Co.  v.  Finn,- 
(Tex.)    107  SW  94.  *6. 

34.  Dickey  v.  Dickey,  111  Mo.  A. 
304,  311.  86  SW  909. 

35.  Sloan  v.  Allegheny  Co.,  81  Hd. 
601,    502,    46  A   1003. 

33.  Sloan  v.  Allegheny  0>.,  91  Md. 
501,  602,  46  A  1003.  See  also  Cull 
ante  p  391,  and  generally  Logging  [26 
Oc  1566]. 

37.  Hebberd  v.  Southwestern 
Land,  etc,   Co.,   66  N.   J.Eki.   18,  97, 


For  later  eaasa,  dorelopiBsats  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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0DTPUB8E.  In  old  oriminal  law,  an  offender 
answering  to  the  modem  pickpocket.*' 

CUT  SATE.  A  term  used  in  various  lines  of 
business  meaning  underselling  the  current  market 
prices.*' 

CUT  SHELL.  A  cut  shell  is  the  result  of  nearly 
severing  that  part  of  the  shell  containing  the  shot 
-  from  that  containing  the  powder.*** 

OUT-TH&OAT  MOKTOAOE.  A  contract  by  the 
terms  of  which  property  was  pledged  as  security 
for  debt  at  an  exorbitant  rate  of  interest;  and,  if 
not  paid  within  a  limited  time,  all  right  and  title 
thereto  was  forfeited.** 

ODTTIKO.  An  excavation  made  throngh  a  hill 
or  rising  gronnd,  in  constructing  a  road,  railroad, 
canal,  etc.:  the  opposite  of  filling.*' 

CUTTING  OUT  CATTLE.** 

M   A  122. 

[a]  <'Boaad-ap"  and  "trnt  oak."— 
*^y  the  custom  of  cattlemen  there 
exists  what  !•  called  a  general  'round- 
up' or  gatherinK  together  of  the  cat- 
tle every  spring,  at  which  the  brands 
are  examined  and  the  cattle  of  the 
several  ranchea  and  owners  are  sep- 
arated or  'cut  out.'  At  such  "round- 
up' only,  it  became  possible  to  take 
possession  of  cattle  and  market  them. 
It  la  not  permissible  to  'round  up'  and 
'cut  out'  cattle  at  any  other  period  of 
the  year.  If  cattle  on  the  range  are 
sold,  a  delivery,  usually  recognised 
by  cattlemen,  la  made  by  authorita- 
tive admission  by  the  owners  or  les- 
sees of  the  ranch  to  which  the  cattle 
are  attached  that  they  are  held  for 
the  vendee,  and  subsequent  actual  de- 
liveries are  accordingly  made  at  the 
'round-up.'  "  Hebbord  v.  Southwest- 
em  Liand,  etc.,  Co.,  65  N.  J.  Eki.  18, 
27.    28,    S6  A    122. 

38.  Burrlll  L.  D. 

39.  Douglas  y.  Locke,  jAlta.)  24 
DomLR  228.  240,  SI  WestLR  71»,  9 
■WeatWkly  42. 

4a  White  V.  SUte,  195  Ala.  «81, 
71    8   462.   454. 

[a]  n«  aCaot  of  ■hoottag'  rach  • 
diott  <1)  is  to  project  the  severed 
part  of  the  shell  as  a  unit,  rather 
than  the  shot  from  the  shell.  White 
V.  State,  195  Ala.  681,  71  8  452, 
454.  (2)  Its  effect  on  the  object  hit 
therewith  Is  to  make  a  larger  hole  or 
wound  than  is  the  case  where  an 
ordinary  shell  Is  discharged,  and  the 
shot  strikes  at  a  sufficient  distance  to 
admit  of  their  separated  flight 
White  V.  State,  supra. 

41.  Duncan  Coal  Co.  v.  Duncan, 
etc,  Co.,  97  SW  4S,  44,  29  KyL  1249 
(where  It  was  said:  "In  the  earlier 
history  of  frontier  life  In  some  of 
[the]  western  states  such  contracts 
have  been  upheld,  but  they  have 
never  been  countenanced  by  the 
courts   of    [others]"). 

42.  Century  D.  See  also  Qrand 
Rapids,  eta,  R.  Co.  v.  Van  Deusen,  29 
Mich.  431,  486  (where  .it  was  said 
that  the  term  includes  those  places 
along  the  line  of  a  railroad  which  are 
found  too  high  for  the  grade,  and 
which  have  to  be  cut  down  for  grad- 
ing and  preparing  for  ties  for  the  bed 
of  the  road);  and  Cut  ante  p  688; 
and  generally  Railroads  [33  Cyc 
237]. 

[a]  '■Onttlafa''  on  a  Una  of  taD- 
toad. — ^Where  a  contract  for  railroad 
grading  contained  the  words  "cut- 
tings on  the  line  of  the  road,"  the 
court  said:  "The  contract  plainly 
contemplates  that,  as  a  general  rule, 
the  road-bed  will  be  an  embankment 
which  Is  to  be  made  by  earth  thrown 
up  from  the  ditches  on  either  side, 
but.  that  there  would  be  places  along 
the  line  of  the  road  which  were  al- 
ready too  high,  and  to  be  brought  to 
grade  would  be  required  to  be  cut 
down;  and  these  are  what  are  plain- 
ly referred  to  as  'cuttings  on  the 
line  of  the  road,'  the  contents  of 
which  were  to  be  'removed  Into  the 
adjacent    hollows    to   form   embank- 


CUTTINO  TDIBEB.** 

CUT  TOBACCO.    Granulated  tobaoco.*^ 

CUTWAL  or  EATWAL.  The  chief  ofiBcer  of  po- 
lice  or  superintendent  of  markets  in  a  laige  town 
or  city  in  India.*' 

CWT.  An  abbreviation  for  ' '  hundred  weight. ' '  *^ 
The  twentieth  part  of  a  ton.**  The  term  has  also 
a  common  meaning  as  designating  one  hundred  and 
twelve  pounds,  being  the  one-twentieth  part  of  a 
"large  ton"  of  twenty-two  hundred  and  forty 
pounds.** 

OYCI^NE.  Any  atmospheric  movement,  gentle 
or  rapid,  general  or  local,  on  land  or  at  sea,  in 
which  the  wind  blows  spirally  around  and  in  toward 
the  center;*"  an  atmospheric  disturbance  extending, 
over  an  area  of  one  hundred  to  five  hundred  miles 
in  diameter,  characterized  by  a  decrease  of  baro- 


ment[8],  unless  otherwise  directed.' 
The  ditches  along  the  sides  of  the 
road,  from  which  the  road-bed  is  re- 
quired to  be  formed,  unless  other- 
wise directed  (when  not  made  from 
the  cuttings  on  the  line),  are  not  des- 
ignated and  cannot  be  treated  as 
'cuttings'  within  the  meaning  of  that 
term  In  the  specincationa."  Qrand 
Rapids,  etc.,  R.  Co.  v.  Van  Deusen, 
29     Mich.  431,  436. 

[b]  "EmtaakiMM"  dlaUagalAea. 
—"A  cut  Is  the  opposite  of  an  em- 
bankment. That  It  has  banks  does 
not  constitute  it  an  embankment,  any 
more  than  the  banks  of  a  river  con- 
stitute the  river  an  embankment," 
hence  where  plaintiff  was  injured  by 
the  overturning  of  her  sleigh  while 
passing  through  a  cut  In  a  highway, 
caused  by  alleged  defective  banks 
sloping  to  the  wrought  surface  of  the 
highway,  such  cut  was  not  a  "danger- 
ous embankment  and  defective  rail- 
ing," within  L  (1893)  c  69  {  1,  pro- 
viding that  towns  shall  be  liable  for 
damages  happening  to  a  person  trav- 
eling upon  a  dangerous  embankment 
and  defective  railing  on  any  highway 
by  reason  of  any  defect  rendering  It 
unsuitable  for  travel.  Miner  v. 
Hopkinton,  73  N.  H.  282,  238,  <0  A 
433. 

43.  See  Cut-out  ante  p  690  text 
and   note    37    [a]. 

44.  OntUag  uuberi 
As  waste  see  Waste  [40  Cyc  608]. 
By: 

Kzecutor     or      administrator      see 
Kzecutora     and     Administrators 
[18    Cyc   291]. 
Life    tenant    see    Curtesy    [12    CyO' 
1014];  Dover   [14  Cyc  1016];  Es- 
tates [16  Cyc  627]. 
Tenant  in  common  see  Tenancy  in 
Common    [38   Cyc   106]. 
Damages   by   telegraph   company  see 
Telegraphs  and  Telephones  [37  Cyc 
1642]. 
Kvldence   of   adverse   possession   see 

Adverse  Possession  J  20. 
Exemplary  damages  for  see  Trespass 

[38  C^yc  1145]. 
Injunction  against  see  Injunctions  [22 

Cyc  832].  , 

Lien   for  compensation   for  see  Log- 
ging [25  (3yc  1580]. 
Limitation  of  action  for  see  Limita- 
tions of  Actions   [25  Cyc  1142]. 
On: 

Indian    land    see    Indians    [22    Cyc 

126]. 
Public  land  see  Public  Lands   [32 
Cyc  7781. 
Quieting   title   of   person   entitled   to 
cut  timber  see  Quieting  Title   [32 
Cyc  1308]. 
Treble  damages  for  see  Trespass  [38 

Cyc    1164]. 
Trespass    for    see    Trespass    [38    Cyc 

1130]. 
Trover  and  conversion  for. 
By  abutting  owner  for  cutting  tim- 
ber wlthfn  limits  of  highway  see 
Highways    [37  Cyc  210]. 
Damages    recoverable    see    Trover 

and  Conve.sion  [38  Cyc  2016]. 
See  also  Cut  ante  p   689  text  and 
note  18   [b]. 


4B.  Venable  v.  Richards,  28  F.  Cas. 
No.  16,913,  1  Hughes  326,  331. 

[a]  «8mUP'  dlrtlinpilshad. — "Prac- 
tically speaking,  granulated  tobacco 
has  no  existence  In  actual  business, 
while  .nuff  has.  There  is  no  identity 
between  the  two  articles  in  practical 
business,  and  there  can,  therefore,  be 
no  repugnance  between  a  clause  of 
the  law  speaking  of  one  of  them  and 
a  clause  speaking  of  the  other.  In 
construing  the  acts  of  Congress 
which  employ  the  term  granulated  to- 
bacco, we  must  interpret  it  accord- 
ing to  the  context.  So  interpreting 
it,  granulated  tobacco  must  be  classed 
as  a  species  of  chewing  or  smoking 
tobacco,  and  held  to  be  synonymous 
with  cut  tobacco  and  not  synonymous 
to  snuff."  Venable  v.  Richards,  28 
F.  Cas.  No.  16,913,  1  Hughes  426, 
332. 

46.  Wharton  L.   Lex. 

47.  Helm  v.  Bryant,  11  B.  Mon. 
(Ky.)    64,   65. 

48.  Helm  v.  Bryant,  11  B.  Mon. 
(Ky.)    64,    66. 

49.  Helm  v.  Bryant.  11  B.  Mon. 
(I^.)  64,  65.  See  also  Ton  [88  Cyc 
405].  ^ 

BO.  Century  D.  (quot  Maryland 
Casualty  Co.  v.  Finch,  147  Fed.  388, 
394.  77  CCA  566,  8  LRANS  808].  See 
also  Hurricane  [21  <3yc  1117];  Tor- 
nado  [38  Cyc  407]. 

[a]  "Tornado"  oompairad. — "We  find 
that  this  word  Is  derived  from 
the  Greek,  the  noun  being  kuklos,  a 
circle,  and  the  verb  being  kukloeln,  to 
move  in  a  circle,  or  to  move  around, 
or  to  whirl  around.  I  not  only  think 
that  a  cyclone  has  the  characteristics 
of  moving  in  a  circle  In  the  minds  of 
the  lexicographers  and  scientists,  but 
it  also  has  that  characteristic  accord- 
ing to  the  usual  and  ordinary  and 
common  acceptation  of  the  term. 
And  the  atmosphere  not  only  moves 
in  a  circle  in  a  cyclone,  but  this  cir- 
cularly' moving  atmosphere  also  has 
progressive  motion,  of  greater  or  less 
velocity,  usually  of  a  very  consid- 
erable velocity,  and  some  times  go- 
ing to  the  extent  perhaps  of  20,  or 
30  miles,  or  more,  per  hour  in  its 
onward  movement.  .  .  .  Now,  the 
scientists  seem  to  distinguish  be- 
tween a  cyclone  and  a  tornado.  Both 
are  characterised  by  high  winds  ro- 
tating about  a  center  of  low  atmo- 
spheric pressure.  In  the  cyclone,  ac- 
cording to  scientists,  the  area  of  the 
rotating  wind  is  much  greater  than 
that  of  the  tornado,  this  area  in  the 
cyclone  being  sometimes  many  miles 
in  diameter,  and  sometimes  even 
hundreds  and  thousands  In  diameter; 
whereas,  in  a  tornado  the  diameter  of 
this  area  Is  smaller,  being  often,  and 
I  think  I  may  say  usually,  only  a 
few  hundred  or  a  thousand  feet.  But 
I  think  under  the  usual  and  ordinary 
acceptation  of  the  terms,  cyclone,  in 
its  usual  and  ordinary  acceptation, 
and  tornado,  in  Its  usual  and  ordi- 
nary acceptation,  are  synonymous;  a 
tornado  being  a  small  cyclone.  .  .  . 
The  distinguishing  characteristic  of 
the  cyclone  or  tornado  is  that  of  high 
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metric  pressure  toward  the  center  and  by  winds 
directed  spirally  inward  ;*•  a  rotary  storm  or  whirl- 
wind of  extended  circuit.''  In  certain  regions  wind- 
storms are  designated  as  cyclones,  which,  passing 
through  a  narrow  strip  of  country,  more. or  less 
confined,   with   such    resistless   force   as   to   twist, 


break,  and  uproot  trees,  unroof  and  turn  over 
houses,  and  destroy  property  in  their  march,  more 
or  less  eccentric  in  their  movements;*'  and  it  is  not 
too  much  to  say  that  this  designation  is .  one  of 
common  acceptance  among  the  people.'* 


winds  rotating  about  a  center  of  low 
atmoapheric  pressure,  and  this  cen- 
ter moving;  with  g:reater  or  less  ve- 
locity across  the  country.  .  .  .  [From] 
the  discussions  of  sclentlflc  men  or 
meteorolotrlsts,  i(  will  appear  that  the 
movement  of  all  windd  Is  more  or  less 
circular,  and  that  cyclones  in  their 
technical  sense  are  not  usually  harm- 
ful, and  are  not  destructive  until  they 
assume  the  quality  of  a  tornado,  de- 
nominated by  them  as  'the  child  of 
the  cyclone.'."  Maryland,  Casualty 
Co.  v.  Finch.  147  Fed.  388,  393,  395, 
77  CCA  666,  8  LRANS  308.  Com- 
pare Beakes  v.  Phoenix  Ins.  Co.,  143 
N.  T.  402,  405,  38  NE  453,  26  LRA 
267,  (where  the  court  said:  "It  Is  the 
contention  of  the  defendant,  on  the 
other  hand,  that  the  destruction  to 
the  building  .  .  .  was  caused  by  a 
violent  wind  storm,  by  some  denomin- 
ated as  a  cyclone,  and  by  some  called 
a  tornado"). 

61.  Standard  D.  [quot  Maryland 
Casualty  Co.  v.  Finch.  147  Fed.  388, 
394.  77  CCA  566,   8  LRANS   308]. 

58.     Webster       Unabr.       D.       [quot 


Queen  Ins.  Co.  v.  Hudnut  Co.,  8  Ind. 
A  22.  35  NE  397,  398]  (dlstinKUishlng 
"cyclone"  from  "tornado"  and  "hurri- 
cane"). 

[a]  Othar  deflaltions.— (1)  "[A 
windstorm]  of  great  velocity  and  de- 
structive violence,  as  distli^Kuished 
frorti  ordinary  windstorms  known  as 
furious  or  noisy  gales."  Maryland 
Casualty  Co.  v.  Finch,  147  Fed.  388. 
393,  394,  396,  77  CCA  566.  8  LRANS 
308.  (2)  "A  system  of  winds  ro- 
tating around  a  center  of  minimum 
barometric  pressure,  the  center  and 
whole  system  having  itself  a  motion 
of  translatiop,  which  is  sometimes  ar- 
rested, when  the  cyclone  becomes  for 
a  time  stationary."  New  English  D. 
[quot  Maryland  Casualty  Co.  v. 
Finch,  supra].  (3)  "A  violent  storm, 
often  of  vast  extent,  characterised  by 
high  winds  rotating  about  a  calm 
center  of  low  atmospheric  pressure. 
This  center  moves  onward,  often  with 
a  velocity  of  20  or  30  miles  an  hour." 
Webster  Int.  D.  [quot  Maryland 
Casualty  Co.  v.  Pinch,  supra].  (4) 
"A  violent  and  destructive  storm  of 


greater  or  less  extent,  sometimes  its 
path  covering  only  a  narrow  strip, 
and  at  other  times  covering  a  vast 
and  wide  strip,  characterised  by  high 
winds  rotating  about  the  center  of 
low  atmospheric  pressure,  and  this 
center  moving  onward,  with  greater 
or  less  velocity,  sometimes  at  a"very 
great  velocity,  at  others  at  only  an 
ordinary  rate."  Maryland  Casualty 
Co.  v.  Finch,  supra. 

[b]  A.  oyelona  miiat  b*  a  vloleat 
and  dMtmotiv*  ■tona,  but  It  can  be 
of  various  ilegrees  of  violence  and 
destructiveness;  'and  it  must  be  in 
addition  characterised  by  high  winds 
rotating  about  a  center  of  low  at- 
mospheric pressure  and  this  center 
moving  onward  with  greater  or  less 
velocity.  Maryland  Casualty  Co.  v. 
Finch,  147  Fed.  388,  394,  77  CCA  S66. 
8  LRANS  308. 

63.  Maryland  Casualty  Co.  v. 
Finch,  147  Fed.  388,  396,  77  CCA  E66, 
8   LRANS   308. 

84.  Maryland  Casualty  Co.  ▼. 
Finch,  147  Fed.  388,  394,  77  CCA  56<. 
8  LRANS  308. 


For  latMT  oaaaa,  deralopiiimta  and  t/ktrngtm  in  the  law  see  cumulative  Annotations,  aaine  title,  page  and  note  number. 
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By  Lou'ia  Lodqee  Hahuok  * 
[MKHwaatft  la  Ubim  Vttu,  matM  alavwhcM  la  tbte  Woift,  bm  Otom  B«f« 


ilaft*  tUmvitfi 


^  I.  DEFnrrrioN  h  i]  p  693 

n.  mSUBABLE  nTTEBEST  [i  2]  p  693 
m.  OONSTKUCTION  OF  POUCY  OEinSBALLY  [M]  P  693 
IV.  PBOFERTY  COVERED  [i  4]  p  693 

V.  ASSiaNMENT  OF  POLIOT  H  61  p  693 
VL  FOBFEITXmE  OP  POLIOT  [♦  6]  p  693 
Vn.  LOSSES  mSUBED  AOAIKST  [U  7-8]  p  694 

A.  Cause  of  Loss  C4  7]  p  694  ^ 

B.  Extent  of  Loss  and  Liability  of  Insurer   [f  8]  p  694 
Vm.  PBOOF  OF  LOSS  [$  9]  p  695 

IX.  ADJUSTMENT  OF  LOSS  AND  DISCHASOE  OF  LIABILITT  [i  10]  p  695 
X.  EVIDENCE  [$  11]  p  695 


Ball  Insurance  a«e  MmO,  bMOxaao*  (21  Cyc  3581.  • 
Insurance  generally  see  XBauraiui*  [22  Cyc  13801. 
Llrhtnlng  Insurance  see  Ughtalaff  Xnaiunuioe    [25    Cyc. 


Llve-atock  insurance  senerally  i 
[26  Cyc  151C]. 


I.    DEFINITION 

[f  1]    CT^elone,  tornado,  or  windstorm  insurance  I  property  throagh  the  action  of  violent  stormB  of  high 
is  a  form  of  ibdemnity  against  loss  or  damage  to  |  winds.^ 

n.    INSXmABLE  DTTEBEST 


authorizing  him  to  contract  for  insnrance  of  the 
property  against  damage  by  wind.* 


[(2]  A  vendor  in  a  contract  for  the  sale  of  real 
property,  where  no  conveyance  has  been  made  and 
only  part  of  the  price  has  been  paid,  has  an  interest 

m.  CONSTRUCTION  OF  POUCT  OENEBALLY* 

[f  3]     If  a  policy  is  so  drawn  as  to  require  in-  I  different   constructions,  that  one  will  be  adopted 
terpretation,  and  as  to  be  fairly  susceptible  to  two  |  which  is  the  more  favorable  to  the  insured.* 

IV.    PEOPEETY  COVERED 


[f  4]  What  property  is  covered  by  the  contract 
of  insurance  depends  of  course  upon  the  terms  of 
the  particular  policy,  which  is  to  be  construed  so  as 


to  effectuate  the  intent  of  the  parties  as  fairly  gath- 
ered  from  its  terms.' 


V.    ASSIGNMENT  OF  POUCT 
[i  5]    Where  the  charter  of  a  mutual  cyclone  |  an  assignment  without^  such  approval  is  of  no'  ef- 


insurance  company  permits  the  assignment  of  a  pol- 
icy only' when  it  is  approved  by  a  designated  officer. 


feet;'  nor  can  it  he  made  effective  by  an  approval 
obtained  after  total  loss.' 


VI.    FORFEITURE  OF  POUCT 


[$  6]  A  prdvision  in  the  charter  of  a  mutual 
tornado  insurance  company  that  the  insnrance  of 
any  member  shall  cease  upon  the  sale  of  the  insured 
property,  will  be  given  effect  as  against  the  grantee.* 
Even  if  a  contract  for  the  sale  of  property  insured 
against  damage  by  wind,  and  the  purchaser's  jws- 

1.  Holmes  v.  Brooklyn  Phenlx  Ins. 
Co..  98  Fed.  240,  241.  39  CCA  45.  47 
LRA  308  (where  an  Insurance  policy 
provided  for  Indemnity  "against  loss 
or  damage  by  wind  storms,  cyclones, 
or  tornadoes");  Phenix  Ins.  Co.  v. 
Charleston  Bridge  Co.,  86  Fed.  828, 
(33.  13  CCA  68  (where  a  bridge  was 
insured  against  loss  by  cyclones). 

3.  Moulton  V.  Globe  Hut.  Ins.  Co., 
36  S.   D.    839,  154  NW  830. 

3.  Sefomuitloii  of  polloy  see  Re- 
formation of  Instruments  [34  C^c 
)25]. 

4.  Kinney  v.  Farmers'  Mut.  ■  F. 
etc..  Soc.,  159  Iowa  490,  141  NW  706, 


session  thereunder,  would  increase  the  hazard,  yet 
where  the  contract  for  sale  is  canceled  and  posses- 
sion is  restored  to  the  vendor  before  any  damage  is 
done  to  the  property,  the  policy  is  not  avoided,  the 
contract  for  sale  operating  at  most  merely  to  sus- 
pend the  insurance  until  the  vendor  shall  become 


AnnC;asl915A  609;  Jordan  v.  Iowa 
Hut.  Tornado  Ins.  Co..  161  Iowa  73, 
130  NW  177,  AnnCasl913A  286;  Ken- 
nedy V.  Sioux  Falls  Agricultural 
Ins.  Co.,  21  S.  D.  146,  110  VW 
116. 

B.  Northwestern  Fuel  Co.  v.  Bos- 
ton Ins.  Co.,  131  Hlnn.  19.  164  NW 
515  (where  it  was  held  that  certain 
policies  not  purporting  to  cover  sub- 
sequent constructions  covered  prop- 
erty in  process  of  construction  at  the 
time  of  their  issuance,  and  that  cer- 
tain other  policies  of  like  form  Issued 
prior  to  the  commencement  of  the 
work   of  construction   did   not  cover 


such  property);  Kennedy  v.  Sioux 
Falls  Agricultural  Insi  Co.,  21  S.D. 
146,  110  NW  116  (holding  that  where 
a  tornado  policy  provided  that  it 
covered  all  the  buildings  of  insured, 
except  those  covered  with  a  board 
roof,  it  covered  a  building  the  roof 
of  which  was  in  part  board  and  in 
part  shingle). 

6.  Harper  v.  Hlchigan  Hut.  Tor- 
nado, etc.,  Ins.  Co.,  173  Hioh.  469,  139 
NW   27. 

7.  Harper  v.  Hlchigan  Mut.  Tor- 
nado, etc.,  Ins.  Co.,  173  Mich.  469,  139 
NW  27. 

8.  Harper  v.   Michigan  Mut.   Tor- 


•  Author  of  "Accounts  and  Accounting"  1  C.  J.  588^   "Adultery"  2  C.  J.  10,  "Assistance,  WHtof   5  C.  J.  1315. 
Associations"  6  C.  J.  1880,  "Beneflbial  Associations"  7"  C.  J.  1048,  "Clubs"  11  C.  J.  921,  "Creditors'  Suits"  16  C.  J. 
1376;  joint  author  of  "Xlollision"  11  C.  J.  1004;  and  contributing  editor  of  the  Cyclopedia  of  Law  and  Procedure. 
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reinvested  with  the  entire  estate."  A  provision  in  a 
policy  that, a  default  in  the  payment  of  an  install- 
ment premium  note  shall  suspend  the  policy  during 
default  is  valid,  and  accordingly  a  lo^s  occurring 
within  that  period  is  not  p«^able."    A  policy  of  tor- 


nado insurance  containing  a  provision  that,  if  the 
buildings  insured  are  or  become  vacant  the  policy 
shall  be  void,  does  not  become  absolutely  void  upon 
a  violation  of  such  condition,  unless  the  insurer 
chooses  to  take  advantage  of  the  forfeitore.^* 


Vn.    LOSSES  mSUB£D  AOAIKST 


[i  7]  A.  Oause  of  Lou.  The  causes  of  loss  for 
which  insurance  companies  of  the  character  dealt 
with  in  this  article  are  liable  are  variously  defined 
in  the  different  forms  of  policy  as  cyclone,  hurri- 
cane, storm,  tornado,  and  windstorm;^'  and  it  ia 
generally  sufficient  to  authorize  a' recovery  on  the 
policy  that  the  cause  designated  therein  was  the 
efficient  cause  of  the  loss,  although  other  causes 
contributed  t^iereto.^*  The  policies  commonly 
enumerate  excepted  causes  for  which  the  insurer 
is  not  liable,'*  such  as  hail "  driven  by  wind,"  and 
high  water  or  overflow,*'  although  driven  by  wind.'* 

[i  8]  B.  Extent  of  Loss  and  Liabili^  of  In- 
surer. In  an  action  on  a  policy  of  wind  insurance 
for  the  destruction  of  a  building,  there  are  two 
methods  of  estimating  damages-:  (1)  By  estimating 
the  cost  of  replacing  the  building,  less  depreciation 
from  use  or  age;  and  (2)  by  estimating  the  value 
of  the  building  at  the  time  of  its  destruction,  less 


■The  "average"  or  "die- 


the  value  of  the  ruins." 

tribution"  clause  contained  in  some  policies,  pro- 
viding that  the  amount  insured  shall  attach  in  the 
proportion  that  the  value  of  the  property  covered 
by  the  policy  contained  in  each  of  certain  places 
where  located  bears  to  the  value  of  all  of  it,  has  no 
application  where  the  insured  property  is  in  one 
place.'"  Under  some  statutes,  a  provision  in  a  policy 
requiring  insured  to  maintaun  insurance  to  the  ex- 
tent of  at  least  fifty  per  cent  of  the  actual  cash 
value  of  the  property,  and  providing  that,  in  the 
event  he  fails  so  to  do,  he  shall  be  a  eoinsurer  to 
the  extent  of  such  deficit,  and  shall  bear  his  propor- 
tion of  the  loss,  is  void;  and  in  case  of  partial  lose 
the  company  is  liable  for  the  full  amount  of  the 
damage  sustained,  although  insured  has  failed  ta 
maintain  the  required  amount  of  insurance.' '  In 
the  absence  of  statute,  a  provision  requiring  per- 
centage coinsurance  is  satisfied,  although  such  coin* 


nado,  etc.,  Ins.  Co.,  17S  Mich.  469,  189 
NW  J7. 

•.  Moulton  ▼.  Globe  Mut  Ins.  Co., 
S6  S.  D    339,  164  NW  830. 

10.  Coll  V.  Continental  Ins.  Co., 
1«9  Mo.  A.  684,  165  SW  873. 

11.  Farmers,  etc.,  Ins.  Co.  v. 
Bodre,  76  Nebi;.  81,  106  NW  1004,  110 
NW  1018  (IioldlnK  that  where,  after 
loss  under  such  a  policy,  the  Insurer, 
being  Informed  of  the  loss  as  well  as 
of  the  breach  9f  condition,  cancels 
the  policy  but  retains  the  premium 
up  to  and  IncludlnK  the  time  of  the 
loss.   It  is  a  waiver  of  the  breach). 

13.  See  cases  infra  this  note,  and 
passim  this  article. 

[a]  "Storm." — ^A  heavy  snowfall, 
accompanied  by  wind  that  drifted  it 
into  heaps,  and  followed  by  rain  that 
soaked  it,  thus  adding  to  its  weight, 
which  broke  down  the  roof  of  the 
Insured  building,  is  a  cause  of  loss 
within  a  "storm"  insurance  policy. 
Tyson  ▼.  Union  Mut.  P„  etc,  Ins. 
Co.,  2  Montg.  Co.  (Pa.)  17. 

ib]  "WliUMtonn,"  as  used  in  » 
policy  Insuring  against  loss  of  live 
stock  by  tornado,  cyclone,  or  wind- 
storm, means  more  than  an  ordinary 
frust'  of  wind,  no  matter  ho^  pro- 
onged.  Jordan  v.  Iowa  Mut  Tor- 
nado Ins.  Co.,  151  Iowa  73,  180  NW 
177,   AnnCasl913A    266. 

13.  Phenlx  Ins.  Co.  v.  Charleston 
Bridge  Co.,  65  Fed.  628,  13  CCA  68; 
Queen  Ins.  Co.  v.  Hudnut  Co.,  8  Ind. 
A.  22,  36  NE  397;  Kinney  v.  3^rm- 
ers'  Mut  F.,  etc.,  Soc,  159  Iowa 
490,  141  NW  706,  AnnCasl915A  609; 
Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co., 
161  Iowa  73,  130  NW  177,  AnnCas 
1913A  266. 

[a]  Vhva  a  policy  Insuring  against 
loss  of  live  stock  by  windstorms  Is 
not  limited  to  loss  due  to  a  direct 
physical  Injury  to  the  stock,  as  by 
throwing  them  to  the  ground,  driv- 
ing them  against  some  obstacle,  or 
the  hurling  of  some  object  against 
them.  Jordan  v.  Iowa  Hut.  Tornado 
Ins.  Co..  151  Iowa  73,  130  NW  177, 
AnnCa8l913A  266. 

14.  See  cases  Infra  note  15  et  seq. 
IB.    Holmes    v.     Brooklyn    Phenlx 

Ins.   Co.,   9S   Fed.   240,  39  CCA  45,  47 
LRA  308. 

[a]  Xhos  a  policy  of  Insurance 
against  loss  or  damage  by  wind- 
storms, cyclones,  or  tornadoes  does 
not  cover  damage  by  hall,  although 
accompanied  by  damage  caused  by 
wind,  under  a  provision  of  the  pol- 
icy    denying     liability     for     damage 


"from  hail  or  lightning,  directly  or 
indirectly,  or  by  the  blowing  down 
of  chimneys,  loose  clapboards, 
weather  vanes,  and  shingles,  unless 
other  damage  occur,"  since  the  words 
"unless  other  damage  occur"  are  re- 
stricted to  the  last  member  of  the 
sentence  referring  to  damage  by 
wind,  and  do  not  affect  the  clause  as 
to  damage  from  bail  or  lightning. 
Holmes  v.  Brooklyn  Phenlx  Ins.  Co., 
98  Fed.  240,  89  CCA  45,  47  LRA 
808. 

.  is.  Hartford  F.  Ins.  Co,  v.  Nelson, 
64  Kan.  116,  67  P  440. 

[a]  mas  a  policy  of  insurance 
which  liidemnlfles  insured  "against 
all  such  Immediate  loss  or  damage 
sustained  by  the  assured  as  may 
occur  by  tornadoes,  cyclones,  and 
wind-storms,"  and  which  provides 
that  the  company  shall  not  be  liable 
for  any  loss  or  damage  occasioned  by 
hall,  and  that  the  policy  Is  intended 
to  cover  only  such  loss  as  shall  re- 
sult directly  from  tornadoes,  cy- 
clones, or  windstorms,  does  not  cover 
a  loss  occasioned  by  the  breaking  of 
windows  by  hall,  although  such  loss 
would  not  have  occurred  had  not  the 
hall  been  driven  against  the  windows 
by  a  high  wind.  Hartford  F.  Ins. 
Co.  V.  Nelson,  64  Kan.  115,  67  P 
440. 

[b]  AusBdaMBt  Of  by-lavs  of 
mntul  oompaay, — Where  a.  policy  In- 
sures againsl  loss  by  windstorms, 
but  excepts  loss  by  snow  or  hall, 
and  provides  that  Insured  shall  be 
governed  by  the  articles  of  Incorpora- 
tion and  rules  In  force  or  to  be  made, 
the  company  cannot  bind  insured  by 
an  amendment  of  a  by-law  exempting 
the  company  from  liability  for  loss 
from  "blowing"  snow  or  hall.  Jordan 
V.  Iowa  Mut.  Tornado  Ins.  Co.,  151 
Iowa  73,  ISO  NW  177,  AnnCasl913A 
266.  Amendment  of  by-laws  of  mut- 
ual companies  as  binding  on  Insured 
generally  see  Insurance  [22  Cyc 
14111. 

1*.  Phenlx  Ins.  Co.  v.  Charleston 
Bridge  Co.,  66  Fed.  628,  13  CCA  58; 
National  F.  Ins.  Co.  v.  Crutchfleld,  160 
Ky.  802,  170  SW  187,  L.RA1915B 
1094. 

[a]  Thna  a  policy  insuring  against 
direct  loss  or  damage  by  tornado, 
windstorm,  or  cyclone,  except  that 
there  shall  be  no  liability  for  loss  oc- 
casioned directly  or  Indirectly  by 
high  water  or  overflow,  does  not 
cover  a  loss  caused  by  the  wind  driv- 
ing    against     the     Insured     building 


waves  of  the  water  of  a  river  which, 
had  overflowed  its  banks  and  sur- 
rounded the  building.  National  P, 
Ins.  Co.  V.  Crutchfleld.  160  Ky.  80t, 
170  SW  187,  r.RA1915B  1094. 

18.  Newark  Trust  Co.  v.  Agricul- 
tural Ins.  Co..  237  Fed.  788,  160  CCA 
642. 

[a]  mrmttmOon^—A  policy  insur- 
ing against  all  direct  loss  or  damage- 
by  windstorms,  tornadoes,  cyclones, 
or  hurricanes,  declared  that  the  in- 
surer should  not  be  liable  for  any 
loss  or  damage  caused  by  hall,  driven 
by  wind  or  not,  snowstorms,  frost, 
or  cold  weather,  nor  for  loss  or  dam- 
age occasioned  by  fire,  explosion, 
tidal  wave,  lightning,  high  water,, 
overflow,  cloudburst,  or  conseouential 
loss.  The  policy  further  declared 
that  the  insurer  should  not  be  liable 
for  any  loss  or  damage  caused  by 
water  or  rain,  whether  driven  by 
wind  or  not,  unless  the  building  In- 
sured should  first  sustain  an  actual 
damage  by  the  direct  force  of  the 
wind,  and  the  Insurer  should  then  b* 
liable  only  for  such  damage  to  the 
Interior  of  the  building  as  might  be 
caused  by  water  or  rain  entering 
through  openings  made  by  the  direct 
action  of  the  wind.  The  building  in- 
sured was  a  frame  dwelling  built  on 
brick  foundations,  standing  dose  to 
the  ocean  on  a  low  bhifF  arising  from 
the  beach.  A  bulkhead  was  built  in 
front  of  it  and  to  the  sides  to  pro- 
tect it  from  the  wash  of  the  sea. 
A  great  storm  In  which  the  wind 
grew  to  the  force  of  a  hurricane 
drove  water  at  high  tide  on  to  the 
beach,  destroying  the  bulkhead  and 
cutting  away  the  -sand  that  supported 
the  foundation.  The  wind  then  blew 
so  hard  that  it  shook  the  house,  and 
the  front  of  the  foundation  broke, 
causing  the  house  to  go  down,  where 
it  was  caught  by  the  succeeding  tide, 
broken  to  pieces,  and  carried  to  sea. 
It  was  held  that  the  Injury  was  ex- 
cluded from  the  terms  of  the  policy, 
it  being  caused  by  water,  although 
driven  by  the  wind,  instead  of  by  the 
direct  force  of  the  wind.  Newark 
Trust  Co.  V.  Agricultural  Ins.  Co., 
237  Fed.  788,  160  CCA  542. 

19.  Moulton  V.  Qlobe  Mut  Ins. 
Co..  36  S.  D.  339,  154  NW  830. 

m.  Northwestern  Fuel  Co.  v.  Bos- 
ton Ins.  Co.,  131  Minn.  19,  154  NW 
615. 

31.  Hartford  F.  Ins.  Co.  V.  Hen- 
derson Brewing  Co.,  168  Ky.  716,  181 
SW  852. 
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suranoe  does  not  cover  all  the  property  insured  by 
defendant,  it  being  tmfflcient  in  amount  and  there 
being  no  provision  that  such  coinBurance  shall  be 
eoneurrent  and  cover  the  property   as  a  whole.** 


Failure  to  protect  the  property  after  loss  caused 
by  a  cyclone  does  not  defeat  insured's  right  of  ac- 
tion, but  merely  affects  the  amount  of  his  recov- 
ery.** 


Vm.    PBOOF  OF  LOSS 

[$  9]     The  mode  and  sufficiency  of  proof  of  loss  I  and,  as  in  the  case  of  other  forms  of  insurance, 
depend  on   the  terms   of   the  particular  policy;**  |  such  provisions  may  be  waived  by  the  insurer.*' 

IX.    ADJUSTMENT  OF  LOSS  AND  DISCHABOE  OF  UABILTTY 


[t  10]  Policies  of  cyclone  and  tornado  insur- 
ance, like  other  policies  on  property*,  contain  pro- 
visions for  the  mode  of  adjusting  the  loss  thereunder 
and  the  discharge  of  liability  therefor,*"  such  as 


provisions  regarding  arbitration  and  appraisal,*^  re- 
pairing, rebuilding,  or  replacing,'*  and  subrogation 
of  the  insurer  to  the  rights  of  one  to  whom  it  has 
paid  the  loss.** 


X.    EVIDENCE 


[{  11]  For  the  purpose  of  determining  whether 
the  storm  that  caused  the  lo^  was  in  fact  a  tornado, 
it  is  competent  to  prove  the  effects  of  the  storm  on 
other  property  in  the  neighborhood.*"  A  defense, 
in  an  action  on  a  tornado  insurance  policy,  that  the 
damage  was  caused  by  bail  and  not  by  wind  is  not 
sustainable  by  evidence  that  six  months  prior  to 


the  loss  a  wind  of  equal  velocity  had  not  injured  the 
insured  property,  where  it  does  not  affirmatively 
appear  that  the  conditions  at  the  time  of  the  prior 
storm  were  the  same  at  the  weather  bureau,  where 
the  velocity  was  measured,  as  at  the  place  where 
the  damage  occurred.*^ 


*CYLINDES.  Any  cylindrical  portion  of  a  ma- 
ehine,  especially  if  hollow,  proportioned  so  that  the 
length  of  it  exceeds  the  diameter;'  a  cylindrical 
body  which  is  hollow.* 

OYUNDEB  GLASS.  The  term  is  descriptive  of 
glass  manufactured  by  first  blowing  the  glass  into 
large  cylinders,  flattening  it  on  hot  iron  plates,  then 
cutting  it  into  squares  and  sizes  named  in  the  stat- 
Mte,  and  finishing  it  by  polishing  or  beveling.* 

OTFHONISU.  That  kind  of  punishment  used  by 
the  ancients,  and  still  used  by  the  Chinese,  called 
by  Staunton  the  "wooden  collar,"  by  which  the 
neck  of  the  malefactor  is  bent  or  weighed  down.* 

OYPKES.     Literally   "As   near   to."»     A  rule 


(adopted)  in  equity  which  may  be  stated  thus: 
When  a  definite  functipn  or  duty  is  to  be  performed, 
and  it  cannot  be  done  in  exact  conformity  with  the 
scheme  of  the  person  or  persons  who  have  provided 
for  it,  the  duty  may  be  performed  with  as  close  ap- 
proximation to  that  scheme  tta  reasonably  prac- 
ticable.*          

OTBOOBAFUUM.  The  name  of  a  deed  or  char- 
ter among  the  Saxons;^  a  charter,  written  in  two 
parts,  with  the  word  "cyrographum"  in  capital 
letters  between,  through  which  it  was  divided  by 
cutting;*  any  writing,*  as  a  note  of  hand.*' 

D.'^  An  abbreviation  for  certain  words,  such  as 
"demissione,""  "dialogue,""  "dictum,""  "di- 


aiL  Northwestern  Fuel  Co.  v.  Bos- 
ton Ins.  Co.,  131  Minn.  19,  164  NW 
516. 

98.  Oage  v.  Connecticut  F.  Ins. 
Co.,  34  Okl.  744,  127  P  407. 

M.     See  cases  Infra  this  note. 

[a]  ZUnstemtlons^— (1)  Where  a 
policy,  In  form  a  standard  Are  policy, 
contains  the  clause,  "if  Ore  occur,  the 
insured  shall  give  Immediate  notice 
of  loss,"  and  a  rider  attached  to  the 
policy  and  made  a  part  thereof  pro- 
vides that  "this  insurance  also  cov- 
ers loss  or  damage  by  llghtninK,  tor- 
nado, cyclones  or  windstorms,"  the 
policy  does  not  require  immediate  no- 
tice of  loss  by  cyclone.  Elplphany 
Roman  Catholic  Church  v.  Oerman 
Ins.  Co.,  16  S.  D.  17,  91  NW  332.  (2) 
A  provision  in  a  tornado  insurance 
policy  that  insured  shall  exhibit  the 
property  which  remains  after  Iqbs  to 
any  person  designated  by  the  com- 
pany as  often  as  required,  when  rea- 
sonably construed,  means  only  that 
the  adjusters  of  the  company  shall 
have  reasonable  opportunity  to  exam- 
ine the  property.  Fidelity  Phenix 
F.  Ins.  Co.  v.  Abilene  Dry  Qoods 
Co.,  (Tex.  Civ.  A.)  169  8W 
172. 

S5.  Fidelity  Phenix  F.  Ins.  Co.  v. 
Abilene  Dry  Goods  Co.,  (Tex.  Civ.  A.) 
169  SW  172. 

86.  See  cases  infra  note  27  et 
seq. 

ar.     see  cases  infra  this  note. 

[al  AspUosbiUty  of  •xWintloB 
e1«B«>.  In  an  action  for  damages  for 
failure  to  replace  the  building  in  as 
good  a  condition  as  before  the  loss, 
the  clause  in  respect  to  arbitration 
has  no  application.  Beyer  v.  Minne- 
sota Fanners'  Mut.  Ins.  Co.,  125 
Minn.  618,  145  NW  S76. 

tbj      W«*v«f<— (1)    By   proceeding 


to  rebuild  a  damaged  building,  the 
Insurer  waives  the  clause  providing 
for  arbitration  of  the  amount  of  loss. 
Beyer  v.  Uinnesota  Farmers'  Mut. 
Ins.  Co.,  126  Minn.  518,  146  NW  37S. 
(2)  When  the  Insurer  elects  to  re- 
build, then  refuses  to  rebuild,  then 
demands  an  appraisement,  which  in- 
sured declines  to  accept,  and  Insured 
then  reconsiders  and  offers  to  enter 
Into  an  appraisement,  which  the  in- 
surer declines  to  accept,  the  right  to 
an  appraisement  la  waived.  Oage  v. 
Connecticut  F.  Ins.  Co.,  34  Okl.  744, 
127  P  407. 

88.  Oage  v.  Connecticut  F.  Ins. 
Co.,  84  Okl.  744,  127  P  407.  '  And  see 
cases  supra  note  27. 

[a]  Xllwrttatlon^— A  tornado  policy 
provided  that  insurer  should  indem- 
nify insured  against  loss  in  a  cer- 
tain amount,  not  exceeding  the  cost 
of  repairing  or  replacing  the  injured 
property,  reserving  to  Insurer  the  op- 
tion to  repair,  rebuild,  or  replace  the 
property  lost  or  damaged.  After  a 
loss  Insurer  notified  Insured  of  its 
election  to  rebuild,  but  did  nothing 
toward  rebuilding.  Insured  sued 
upon  the  policy.  It  was  held  that 
while  the  election  of  insurer  was 
binding  upon  it.  it  did  not  discharge 
Its  liability  under  the  policy.  Gage 
v.  Connecticut  F,  Ins.  Co.,  34  Okl. 
744,    127   P   407. 

89.  Moulton  v.  Globe  Mut.  Ins.  Co., 
Se   S.   D.    339,   164   NW  830. 

30.  Poggensee  v.  Mutual  F.  etc., 
Ins.  Co.,  69  Iowa  167,  28  NW  485,  68 
AmR  216. 

31.  Fidelity  Phenix  F.  Ins.  Co.  v. 
Abilene  Dry  Goods  Co.,  (Tex.  Civ.  A.) 
169   SW   172. 

1.  Standard  D.  [quot  EJastern 
Paper  Bag  Co.  v.  Ointlnental  Paper 
Bag  Co.,   142  Fed.   479,   499]. 


[a]  Xa  mathMnatioa  the  word 
"cylinder"  Is  often  used  so  loosely 
that  In  order  to  point  out  a  right 
cylinder,  which  is  a  solid,  it  is  some- 
times advisable  to  connect  with  it 
the  word  "circular,"  styling  it  a  "cir- 
cular cylinder."  Anything  which  ap- 
proximates a  right  cylinder  and 
which  permits  the  friction  necessary 
in  generating  electricity  would  be 
called  in  the  science  of  electricity  a 
cylinder.  Bastern  Paper  Bag  Co.  v. 
Continental  Paper  Bag  Co.,  142  Fed. 
479,    499. 

8.  Eiastern  Paper  Bag  Co.  v.  Con- 
tinental Paper  Bag  C!o.,  142  Fed.  479, 

ai  Riegelman  v.  U.  8.,  127  Fed. 
493 

4l    Black  U  D. 

8.  Imperial  D.  [quot  Allen  v. 
Stevens,  33  App.  Dlv.  486.  497,  64 
NTS   8]. 

e.  Philadelphia  v.  Oirard,  46  Pa.  9, 
28.  84  AmD  470  [quot  Cincinnati 
Society's  App.,  32  WklyNC  (Pa.)  249, 
261:  In  re  Lower  Dublin  Academy,  8 
WklyNC  (Pa.)  664,  666].  See  also 
Charities  9  74  et  seq;  Perpetuities 
[30  Cyc  1499], 

7.  Burrill  L.  D.  [cit  1  Reeves  Hist. 
Bng.  It.  p  10]. 

8.  Burrill  L.  D. 

9.  Glbbs  V.  Usher,  10  F.  Cas.  No. 
6,387,  Holmes,  848,  362  [cit  Du 
Cange].  See  also  Cartel  10  C.  J.  P 
1246;  Charta  11  C.  J.  p  381. 

10.  Glbbs  V.  Usher,  10  F.  Cas.  No. 
5,387,  Holmes  848,  362  [cit  Du 
(^nge]. 

11.  See  generally  Abbreviations  1 
C.  J.  p  276. 

18.    Black  L.  D. 
18.    Black  L.  D.  ^^  T  ^ 

14.  Black  L..  D.  Se«  alsb  lHd?Um 
[14  Cyc  2861. 
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gestum  "  or  "  digesta, "  "  "  district, "  "  "  doctor. ' '  " 
In  the  Roman  system  of  notation,  this  letter  stands 
for  five  hundred;**  and,  when  a  horizontal  dash  or 
stroke  is  placed  above  it,  it  denotes  five  thousand.** 
It  is  sometimes  used  in  the  old  books,  instead  of 
"t,"  at  the  end  of  Latin  words;  as  capud,  for 
caput.*' 

DAOION.**  In  the  Spanish  law,  delivery,** 
which  was  formerly  essential  to  the  existence  of  a 
binding  ebntract.**  According  to  ^scriche  '*  this  is 
no  longer  the  case  because  every  agreement  pro- 
duces civil  obligation  before  delivery. 

Dadon  in  Bolutum  is  the  giving  of  something  in 
payment  of  a  debt.''' 

DADOB.  In  Spanish  law,  the  drawer  of  a  bill  of 
exchange.*' 

DAOGE.    A  kind  of  gun.*^ 

DAOnEBBE0TYFIST.2< 

DAOUS  or  DAIS.  The  raised  floor  at  the  upper 
end  of  a  hall;**  the  cloth  which  covered  the  king's 
table."* 

DAILY.  Every  day;*'  every  day  in  the  week;** 
every  day  in  the  week  except  one.** 

Daily  newspajrar.**  In  its  usual  popular  sense  a 
paper  which,  according  to  its  usual  custom,  is  pub- 
lished every  day  of  the  week  except  one;**  a  news- 
paper printed  six  days  instead  of  seven;**  a  news- 


paper which  is  published  six  days  in  each  week;" 
a  newspaper  printed  and  published  six  days  con- 
secutively each  week,  one  of  which  is  Sunday;** 
a  paper  published  every  day  except  Sunday  and 
legal  holidays;**  a  paper 'published  every  day  of 
the  week  except  Sunday;**  a  newspaper  published 
on  each  day  of  the  week  except  Monday;**  a  paper 
published  every  day  except  Monday;**  a  newspaper 
published  every  day  in  the  week  except  Sunday  and 
Monday.**    The  term  may  include  a  legal  journal.** 

Daily  output  of  the  mine.  A  phrase  which, has 
been  construed  to  mean  the  same  thing  as  the  "ac- 
tual production";**  the  normal  daily  production;** 
or  the  daily  piroduction  of  which  the  mines  were 
capable.*^ 

DAIBT.**-**  Any  farm,  farmhouse,  cowshed,  milk 
store,  milk  shop,  or  otl^er  place  from  which  nulk  is 
supplied,  or  in  which  milk  is  kept  for  purposes  of 
sale.** 

DAIB7MAN.  The  term  includes  cow  keeper, 
purveyor  of  milk,  or  keeper  of  a  dairy.** 

DAIS.** 

DALE  and  SALE.  Fictitious  names  of  .places, 
used  in  the  English  books  as  examples;**  thus,  "The 
manor  of  Dale  and  the  manor  of  Sale,  lying  both 
in  Vale."** 

DAM.**    A   barrier  to  prevent   the   flow   of   a 


15.  Black  Li.  D.  See  illso  Dlgestum 
(14  C7C  288]. 

16.  Black  L.  D.  See  also  District 
[14  Cyc  524]. 

17.  Black  L.  D.  See  also  Phy- 
sicians and  Surgeons   [SO  Cyc  1544]. 

19.     Black  L.   D. 

19.     Black  L.  D. 

90.     Burrill  L.  D. 

SI.     See  also  Entrega. 

SS.    Escrlche  Diccionarlo  p  634. 

93.  Escrlche  Dlcclonario  p  631; 
Partldaa  V  tit  VI. 

94.  Dlcclonario  p  631  [cit  Novls- 
aima  Recopllaclon  lib  X  tit  I]. 

96.     Escrlche  Dlcclonario  p  534. 

96.  Escrlche  Dlcclonario  p  634. 
See  also  Bills  and  Notes  I  83. 

9T.  Burrill  L.  D.  And  see  In  re 
Northumberland,  1  How.  St.  Tr.  1111, 
112S  (where  a  witness  testified  that 
he  "saw  the  dagge  lying  under  the 
earl's  bed's  head.  The  dagge  was 
bought  not  many  days  before  of  .  .  . 
a  dagge-maker"). 

98.  See  Ambrotyplst  2  C.  J.  p 
1316. 

99.  Black  L.  D. 

30.  English  L.  D. 

31.  Black    U   D. 
39.     Black  I,.  D. 

33.  Black  L.  D. 

34.  See  generally  Newspapers  [29 
Cyc  892.  «»S]. 

36.  Richardson  v.  Tobln,  46  Cal. 
30,  33  (where  It  Is  .said:  "Otherwise, 
a  paper  which  Is  published  every  day 
except  Sunday  would  not  be  a  dally 
paper").  See  also  Tribune  Pub.  Co. 
V.  Duluth.  45  Minn.  27,  28,  47  NW 
309  (where  the  court  said:  "A  news- 
paper need  only  be  published  six 
consecutive  days  In  each  week  to  be 
a  daily  newspaper  according  to  the 
commonly  received  acceptation  of 
that  term,  whether  Sunday  or  Mon- 
day be  the  day  omitted"). 

[a]  "Weeklr,"  "scml-wMklr,"  or 
"trt-wsakly,"  nawspapem  alstla» 
fiilaba<U^"From  the  allegations  of 
the  answer  it  is  to  be  inferred  that, 
according  to  Its  usual  course  of 
business,  the  Chronicle  was  issued 
every  day  of  the  week  except  Mon- 
day. If  this  be  so  it  was  a  'daily' 
newspaper  in  the  sense  of  the  statute, 
which  employs  the  term  'dally  news- 
paper' In  contradistinction  to  the 
term  'weekly,'  'semi-weekly,'  or  'tri- 
weekly' newspapers.  The  term  was 
used  and  is  to  be  understood  in  its 
usual  popular  sense;  and  in  this  sense 


It  is  clear  that  a  paper  which,  accord-- 
Ing  to  its  usual  custom,  is  published 
every  day  of  the  week  except  one.  Is 
a  dally  paper.  Otherwise,  a  paper 
which  is  published  every  day  except 
Sunday  would  not  be  a  dally  paper. 
The  term,  in  its  popular  sense,  does 
not  admit  of  this  construction." 
Richardson  v.  Tobln,  46  ,Cal.  30,  33 
[quot  Richmond  v.  Miller,  (Ind.  A.) 
107  NE  550,   652]. 

36.  Tribune  Pub.  Co.  y.  Duluth,  46 
Minn.  27,  28.  47  NW  309. 

37.  Tribune  Pub.  Co.  v.  Duluth,  46 
Minn.  27,  28.  47  NW  309. 

38.  Alley  v.  Muskogee,  (Okl.)  156 
P  316.  819. 

[a]  Snadajr  laolnded. — The  word 
"dally"  in  the  BngUsh  act  of  1880, 
providing  for  the  dally  testings  of  the 
quality  of  gas  by  gas  examiners, 
must  be  construed  literally,  as  in- 
cluding Sundays,  and  the  previous 
practice  under  that  and  the  earlier 
acta  was  not  sufficient  to  justify  the 
court  In  departing  from  that  literal 
construction;  and  accordingly  the  gas 
examiners  appointed  by  the  London 
county  council  were  entitled  to  test 
on  Sundays  the  gas  supplied  by  the 
company.  London  County  Council  v. 
South  Metropolitan  Oas  Co.,  [1903]  2 
Ch.  632   [atr  (1904),  Ch.  76]. 

39.  Fairhaven  Pub.  Co.  v.  Belllng- 
ham,  51  Wash.  108,  109,  98  P  97,  16 
AnnCas  420;  Puget  Sound  Pub.  Co.  v. 
Times  Printing  (3o.,  33  Wash.  661, 
560.  74  P  802. 

40.  Parsons  First  Nat.  Bank  v. 
Kennedy.   98   Kan.   61,  62,   157   P  417. 

[a]  Snuday  szoliided. — A  news- 
paper issued  every  day  of  the  week 
except  Sunday  Is  a  "daily  newspaper," 
within  a  statute  requiring  notice  of 
foreclosure  sales  to  be  published  in 
daily  newspapers,  the  term  "dally 
newspaper"  being  employed  In  such 
statute  in  contradistinction  to  the 
term  "weekly,"  "semlweekly,"  or  "tri- 
weekly" newspaper.  Wilson  v.  Pet- 
20ld.  116  Ky.  873,  76  SW  1093.  And 
see  Fairhaven  Pub.  Co.  v.  Belllngham, 
51  Wash.  108,  98  P  97,  16  AnnCas  420 
(holding  that  a  newspaper  published 
every  day  In  the  ireek  except  Sunday 
and  Monday  was  a  "dally  paper," 
within  a  city  charter  provision  re- 
quiring publication  of  legal  advertis- 
ing of  the  city  In  a  dally  paper 
printed  and  prubllshed  In  the  city). 

41.  Alley  v.  Muskogee,  (Okl.)  166 
P  315.  319. 


49.  Fairhaven  Pub.  Co.  v.  Belling- 
ham,  51  Wash.  108,  109.  98  P  97.  16 
AnnCas  420. 

43.  Alley  v.  Muskogee,  (OklJ  166 
P  315,  319;  Fairhaven  Pub.  Co.  v. 
Belllngham,  51  Wash.  108,  169,  98 
P  97,  16  AnnCas  420. 

44.  Kellogg  V.  Carrlco,  47  Mo.  167. 
168. 

[a]  A.  p«blloatioB  davotsA  to  tho 
cowta,  flwaiicfal,  real  astata,  bnlU* 
iaf,  Md  IraaiiiMs  tatorests,  which  is 
printed  daily  except  Sunday,  has  an 
actual  subscription  price,  circulates 
generally  among  business  and  profes- 
sional men,  prints  daily  a  list  of  real 
estate  conveyances  and  mortgages, 
contains  notices  of  sales  under  trust 
deeds,  and  commercial  advertisements 
not  confined  to  any  particular  trade. 
and  has  brief  items  of  general  news. 
Is  a  dally  newspaper  within  the  law 
governing  the  advertisement  of  sales 
under  trust  deeds.  Kingman  v. 
Waugh.  139  Mo.  360,  363.  40  SW 
884,  886. 

48.  Luhrlg  Coal  Co.  v.  Jones,  etc, 
Co.,   141   Fed.  617,_625,   72  CCA  311. 

46.  Luhrlg  Coal  Co.  v.  Jones,  etc.. 
CH>..  141  Fed.  617,  626,  72  CCA  811. 

47.  I,iuhrlg  Coal  Co.  v.  Jones,  etc., 
Co.,  141  Fed.  617,  626,  72  CCA  311. 

48.49.    Dalrri 

Adulteration  of  milk  see  Adulteration 
i  8.^ 

Delivery  of  milk  on  Sunday,  as  work 
of  necessity  see  Sunday  [37  Cyc 
654]. 

Inspection  and  regulation  see  Con- 
stitutional Law  ij  1070,  1080,  1086; 
Pood  [19  Cyc  1090]. 

Nuisance  see  Nuisances  (29  Cyc 
1170], 

Part  of  mansion  see  Mansion  [26  Cyc 
516   note   41]. 

Power  of  city  to  regulate  see  Munici- 
pal   Corporations    [28    Cyc    734). 
GO.    Wharton     L.     Lex.     See     also 

Dairyman  post  this  page. 

51.     UmfrevUle  v.   London  County, 

18    Cox   C.    C.    464,    466    (per   Wright, 

J.).     See  also  Dairy  ante  this  page. 
59.     See  Dagua  ante  this  page. 

63.  Burrill   L.   D. 

64,  Burrill  L.'  D. 
55.    Sami 

Oenerally  see  Waters  [40  Cyc  tW\. 

Condemnation  of  land  for  see  Emi- 
nent Domain  [1'6  Cyc  696]. 

^ood  caused  by  see  Bmlnent  Do- 
main [15  Cyc  661]. 

Illegal  use  by  plaintiff,  as  defense  to 


For  later  oaaes,  AerelopiiMats  and  oluu)f*6  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n«nber. 
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Uqaid  ;**  especially  a  bank  of  earth,  or  wall  of 
any  kind  as  of  masonry  or  wood,  bnilt  across  a 
watereoorse,  to  confine  and  keep  back  flowing 
water;"  a  structure  composed  of  wood,  earth,  or 
other  material,  erected  in  and  usually  extending 
across  the  entire  channel  at  right  angles  to  the 
thread  of  the  stream,  and  intended  to  retard  the 
flow  of  water  by  the  barrier  or  to  retain  it  within 
the  obstruction;'^  the  structure  across  a  stream,  in- 
cluding the  abutment  on  the  side;**  a  structure 
across  a  watercourse;"  an  obstruction  to  the  natural 
flow  of  water  in  the  river  ;'^  an  instrument  for  tumJ 
ing  the  water  of  a  stream  to  the  use  of  a  mill;** 
all  weirs  and  other  fixed  obstructions  used  for  the 


purpose  of  damming  up  water;**  a  dike;'*  a  mole.*' 
A  dam  in  a  stream  is  an  impediment  and  in  some 
degree  raiders  its'  navigation  less  safe  and  con- 
venient.** The  word  is  used  in  two  different 
senses."  It  properly  means  the  work  or  structure, 
raised  to  obstruct  the  flow  of  the  water  in  a  river;** 
but  by  a  well  settled  usage,  it  is  often  applied  to 
designate  the  pond  of  water  created  by  this  olistme- 
tion;**  a  portion  of  the  flowing  water  from  a  river 
which  has  been  temporarily  arrested.'" 

False  dam.  A  dam  erected  for  a  temporary  pur- 
pose.'^ 

DAMAGE.  Loss,'*  injury,  or  deterioration, 
caused  by  the  negligence,  design,  or  accident  of  one 


charKe  ot  trespass  on  see  Trespass 

[38   Cyc  1015]. 
Jury  trial  in  combination  proceeding 

for  see  Juries  [24  Cyc  133]. 
Liability    tor   cost    of   removing    or 

abating  see  Uuntcipal  Corporations 

[28  Cyc  1828];  Nuisances   (29  Cyc 

12B4J. 
Limitation     of     action     for     injury 

caused  by  see  Limitations  of  Ac- 
tions [25  Cyc  lOSO]. 
Mandamus  to  compel  construction  of 

fishway  in  see  Mandamus  [26  Cyc 

S7»]. 
Uilldam  see  UlUs  [27  Cyc  5101. 
Nuisance     see     Nuisances     [29     Cyc 

1171]. 
Obstruction  of  stream  see  Navigable 

Waters  >29  Cyc  309];  Waters   [40 

Cyc   ««6r. 
On   navigable   stream   see   Navigable 

Waters    [29    Cyc    295,    319]. 
Opinion  evidence  as  to  see  Evidence 

[17   Cyc  190.  230]. 
Removal  of  see  Smlnent  Domain  [15 

Cyc  595]. 
Right   to    see   Eminent   Domain    [15 

Cyc  594];  Logging  [25  Cyc  16(81. 
Subject  of  partition  see  Partition  fSO 

Cyc  175]. 
Trespass  for  injury  to  see  Trespass 

[38  Cyc  10293. 
Unlawful   method  of  taking  fish   see 

Fish   [19  Cyc  1012]. 

56.  Webster  D.  [quot  Penobscot 
log  Driving  Co.  v.  West  Branch  Driv- 
ing, etc..  Dam  Co.,  102  Me.  263,  271, 
S6  A  542]. 

[a]  JUi  axtUlolal  mschaalsia. — "A 
dam  or  a  ditch  is  as  much  an  arti- 
ficial mechanism  aa  a  pump,  It  may 
indeed  be  much  more  so;  and  the  one 
alters  the  natural  conditions  In  the 
same  sense  that  the  other  does." 
Charnock  v.  Hlguerra,  111  Cal.  473, 
481,  44  P  171,  52  AmSR  195,  32  LRA 
190  [quot  Garvey  Water  Co.  v.  Hunt- 
ington Land,  etc.,  Co.,  154  Cal.  232, 
241.   97   P  428]. 

57.  Webster  D.  [quot  Penobscot 
Log  Driving  Co.  v.  West  Branch 
Driving,  etc.,  Dam  Co.,  102  Me.  263, 
271,   66  A  6421. 

[a]  A.  aatoral  barrier. — In  con- 
struing a  statute  (Mills  St.  Annot. 
i  2272)  making  the  owners  of  reser- 
voirs liable  for  all  damages  from 
lealcage  or  overflow  of  the  waters  or 
by  floods  caused  by  breaking  of  the 
embankments,  and  providing  (L. 
[1899]  c  126  i  9)  that  none  of  its 
provisions  shall  relieve  the  owner  of 
any  such  reservoir  from  the  payment 
of  damages  caused  by  the  breaking 
of  the  embankments  thereof,  but  in 
the  event  of  any  sUch  reservoirs  over- 
flowing, or  the  embankments,  dams, 
or  outlets  breaking  or  washing  out, 
the  owners  thereof  shall  be  liable  for 
all  damages  occasioned  thereby,  it 
was  held  that  the  owners  of  reser- 
voirs are  liable  absolutely  for  all 
damages  from  leakage  or  overfl->w  of 
the  water,  or  by  floods  caused  by  the 
breaking  of  an  etnbankment,  the 
court  saying:  "The  contentlpn  Is  that 
the  words  'embankment'  and  'dam' 
cannot  be  construed  to  cover  or  In- 
clude natural  barriers.  We  cannot 
agree  with  this  contention.  In  our 
opinion,  whenever  the  builder  of  a 
reservoir  uses  a  natural  bank  or  dam 
for  Impounding  water,  be  adopts  it 
as  part  of  his  reservoir,  and  must  be 


held  to  the  same  liability  as  if  it 
were  built  by  him.  The  legislature 
did  not  Intend  that  one  Who  appro- 
priates a  natural  bank  as  part  of  his 
reservoir  should  be  exempt  from  lia- 
blllty  in  the  event  of  Its  washing  out, 
but  old  Intend  the  word  'embankment' 
should  include  not  only  an  artiflcial 
barrier,  but  a  natural  one  as  well.  If 
used  as  a  part  of  the  reservoir,  to 
prevent  the  escape  of  water."  Garnet 
Ditch,  etc.,  Co.  V.  Sampson,  48  Colo. 
286,   296.   110   P  79,   1136. 

lb]  "Jatty"  oomparM.^— "A  'jetty* 
is  a  kind  bf  a  dam,  usually  built  In 
the  manner  hereinbefore  described, 
and  Intended  to  deflect  the  current 
so  as  to  deepen  the  channel  or  to 
form  an  eddy  below  the  obstruction 
in  which  sediment  may  be  deposited, 
thereby  extending  and  protecting  the 
bank."  Morton  v.  Oregon  Short  Line 
R.  Co.,  48  Or.  444.  450.  87  P  161, 
1046,   120  AmSR   827,   7   LRANS    344. 

68.  Morton  v.  Oregon  Short  Line 
R.  Cfi.,  48  Or.  444.  450.  87  P  151.  1046, 
120   AmSR    827,    7    LRANS   344. 

59.  Paris  Milling  Co.  v.  Paris 
Water  Co.,  71  SW  513,  514,  24  KyL 
1372. 

60.  Dls.  op.  McFarland,  J.,  in 
Natoma  Water,  etc.,  Co.  v.  Hancock, 
101  Cal.  42,  64,   31  P  112,  35  P  334. 

61.  Peo.  v.  Oaige,  23  Mich.  93.  94 
(holding  that  a  structure  of  planks 
built  in  the  bank  of  a  river,  and  not 
erected  across  its  channel,  is  not  a 
dam). 

69.  Burnham  v.  Kempton,  44  N.  H. 
78,   89. 

[a]  "BnUtbead"  oonnaxvd. — "A 
bulk-head  is  the  means  of  drawing 
the  water  from  a  dam."  Burnham  v. 
Kempton,  44  N.  H.  78,  89. 

63.  Stroud  Jud.  D.  [cit  24  &  25 
Vict,  c  109   i  4]. 

64.  Com.  V.  Tolman,  149  Mass.  229, 
232,  21  NE  377,  14  AraSR  414,  3 
LRA  747. 

[a]  "Dike"  ■yaoayiliona. — "No  ar- 
gument has  been  founded,  nor  could 
any  properly  have  been  founded,  upon 
any  distinction  between  the  words 
'dam'  and  'dike.'  "  Com.  v.  Tolman, 
149  Mass.  229,  232,  21  NE  377,  14 
AmSR  414,  3  LRA  747.  See  also 
Dike   [14  Cyc  289]. 

66.     Wharton   L.   Lex. 

66.  Whltaker  v.  Delaware,  etc., 
(2anal  Co^  87  Pa.  34,  37  [quot  West 
Branch  Boom  Co.  v.  Pennsylvania 
Joint  Lumber,  etc.,  Co.,  121  Pa.  143, 
160,  16  A  609,  6  AmSR  766].  And 
see  Butz  v.  Ihrle,  1  Rawle  (Pa.)  218, 
222,  (where  the  court  speaks  of  "any 
impediment  in  the  stream  caused  by 
the   defendant's   dam"). 

67.  Colwell  V.  May's  Landing  Wa- 
ter Power  Co..  19  N.  J.  Eq.   245.   248. 

[a]  Two  meaalnga  oomvared. — 
"The  dam  may  be  composed  of  sev- 
eral works  in  detail  which  go  to  sus- 
tain each  other,  and  together  to  sus- 
tain the  whole;  but  they  are  all  parts 
of  the  dam,  tending  to  make  it  a 
self-sustaining  structure,  and  all 
parts  of  the  structure  which  sustains 
the  AHm:  the  word  structure  being 
used  in  the  sense  of  construction! 
And  so  the  dam  Itself  is  the  struc- 
ture which  sustains  the  dam.  An- 
other view  of  the  phrase,  not  without 
great  weight,  leads  to  the  same  con- 
clusion.    Back-water  is  the  object  of 


a  mlU-dam:  the  dam  mere  means  to 
that  end.  So,  by  a  familiar  met- 
onymy, the  cause  and  the  effect,  the 
means  and  the  end,  are  indifferently 
used  to  signify  each  other.  Thus, 
In  common  speech,  a  reservoir  often 
signifies  the  water  kept,  not  the 
structure  in  which  It  is  kept;  and  a 
dam  signlfles  the  pond,  and  not  the 
obstruction  by  which  the  pond  ia 
held.  So  we  sometimes  hear  of  Ash- 
ing or  bathing  in  a  dam;  and  often  of 
the  water  in  a  d^m,  meaning  in  the 
pond.  So  a  pond  is  made  to  Include 
the  dam,  even  In  judicial  phraae. 
Jackson  v.  Vermllyea,  6  CJow.  (N.  T.) 
677.  And  grant  of  a  dam  Is  held  to 
Include  an  easement  In  the  pond. 
Maddoz  V.  0«ddard,  15  Me.  218,  33 
AmD  604;  Sabine  v.  Johnson,  36  Wis. 
185.  And  a  finding  of  the  height  of 
water  in  a  pond  is  equivalent  to  find- 
ing the  height  of  the  dam.  Aken  v. 
Parfrey,  35  Wis.  249.  Our  statute  on 
the  subject,  from  1840  to  this  day, 
has  always  been  entitled  'Of  Mills 
and  Mill  Dams'  only,  though  its  chief 
relation — it  might  almost  be  said  its 
sole  relation — is  to  mill  ponds,  and 
not  to  mill  dams.  And  so  it  may  well 
have  been  that  the  structure  which 
sustains  the  mill  dam,  here,  was  in- 
tended to  signify  the  structure  of  the 
dam  which  supports  the  mill  pond. 
There  is  apparently  nothing  else  for 
it  to  mean,  and  It  can  mean  that. 
The  dam,  of  itself,  is  probably  of 
little  or  no  value.  The  value  is  in 
the  pond.  The  respondent  was  car- 
ing for  the  integrity  of  his  property; 
and,  by  a  not  rare  misuse  of  words, 
confused  the  means  and  the  end.  And 
this  seems  to  be  a  fair,  rational  and 
probable  construction  of  the  respon- 
dent's Intention  In  the  use  of  the 
phrase,  perfectly  according  with  our 
construction  of  the  phrase  itself  as 
it  stands  in  the  contract,  otherwise 
unintelligible."  Hutchinson  v.  Chi- 
cago, etc.,  R.  Co.,  37  Wis.  582,  604. 

68.  Penobscot  Log  Driving  Co.  v. 
West  Branch  Driving,  etc..  Dam  Co., 
102  Me.  263,  271,  66  A  642  [quot 
Cyc];  Ck>lwell.  ;V.  May's  Landing 
Water  Power  Co.,  19  N.  J.  Eq.  245, 
248. 

m.  Dls.  op.  McFarland,  J.,  in  Na- 
toma Water,  etc.,  Co.  v.  Hancock,  101 
Cal.  42,  64.  31  P  112,  35  P  334;  Col- 
well V.  May's  Landing  Water  Power 
Co.,  19  N.  J.  Eq.  246,  248. 

[a]  "Beservelr"  tiMUngvUhtL. — 
"To  call  this  inclosure  formed  by  the 
dam  and  the  sides  of  the  cafion  a. 
reservoir  is  an  abuse  of  terms.  A 
reservoir  may  be  formed  by  damming 
a  natural  watercourse  where  the  ob- 
ject is  the  storage  of  a  large  body 
of  water;  but  the  object  of  this  dam 
is  not  the  s,torage  of  water."  Natoma 
Water,  etc.,  Co.  v.  Hancock,  101  <3al. 
42,  54,  31  P  112,  35  P  334.  See  also 
Reservoir  [34  Cyc  1842]. 

70.  Stroud  Jud.  D.  [clt  White  v. 
White,  42  Sc.  L.  Rep.  330,  333  (per 
Kincalmey,  L.  O.)]. 

71.  Durgln  v.  Lelgbton,  10  Mass. 
66,  58. 

72.  Black  L.  D.  [quot  Wainscott 
V.  Occidental  Bldg..  etc.,  Assoc,  98 
Cal.  253,  255,  33  P  88] ;  Memphis,  etc., 
R.  Co.  V.  H.  C.  Taeger  Transp.  Co., 
10- Fed.  395.  396,  3  McCary  259;  Chip- 
pewa Lumber  Co.  v.  Phoenix  Ins.  Co. 
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person  to  another,  in  respect  to  the  latter's  person 
or  property,'^  as  distinguished  from  the  plural  of 
the  word,  "damages,"  which  signifies  a  compensa- 
tion in  money  for  a  loss  or  damage;^*  the  loss  caused 
by  one  person  to  another,  or  to  his  property,  either 
with  the  design  of  injuring  him  or  with  negligence 
and  carelessness,  or  by  inevitable  accident;^*  the 
loss  or  injury  which  results  from  an  unlawful  act;^* 
every  loss  or  diminution  of  what  is  a  man's  own, 
occasioned  by  the  fault  of  another,^'  whether  it  re- 
snlts  directly  to  the  thing  owned  or  be  but  an  in- 
terference with  the  right  which  the  owner  has  to  the 
legal  and  proper  use  of  his  own;'"  the  injury  di- 
rectly and  necessarily  resulting  from  an  act.'"  In 
a  popular  sense,  the  word  frequently  means  depre- 
ciation in  value,  whether  such  depreciation  is  caused 
by  a  wrongful  or  lawful  act;  but  in  statutes  or  other 
legal  instruments  giving  compensation  for  "dam- 
ages" the  word  always  refers  to  some  actionable 
wrong — some  loss,  injury,  or  harm  which  results 
from  the  unlawful  act,  omission,  or  negligence  of 
another.""  It  has  been  held  that  neither  in  common 
parlance  nor  in  legal  phraseology  is  the  word  used 
as  applicable  to  Injuries  done  to  the  person,  but 
solely  as  applicable  to  mischief  done  to  property;"' 
and,  although  we  speak  of  damages  as  compensation 
for  injury  done  to  the  person,  yet  the  term  is  not 
employed  interchangeably  with  the  term  "injury," 

80  Mich.  lie.  123,  44  NW  1055;  Finch 
V.  Heermana,  5  Luz  Le^  Res  (Pa.) 
125.  See  also  Diaz  v.  San  Juan  Light, 
etc.,  Co.,  17  Porto  Rico  64,  73  (-^hero 
it  Is  said  that  the  term  is  derived 
from  the  L,atln  damnum).  See  also 
Damnum  post. 

"Damage  is  a  species  of  loss.  Lioss 
slffnlfleB  the  act  of  losing,  or  the 
thing  lost.  Damage — In  French,  dom- 
mage;  Latin,  damnum,  from  demo,  to 
take  away — signifies  the  thing  taken 
away, — the  lost  thing,  which  a  party 
Is  entitled  to  have  restored  to  him 
so  that  he  may  be  made  whole  again. 
Damnge,  we  remarked.  Is  derived 
from  demo,  to  take  away;  and  there- 
fore it  is  not  derived  from  punlo,  to 
punish.  When  used  to  signify  the 
money  which  a  plaintiff  ought  to  re- 
cover, damage  is  never,  nor  In  any 
sense,  synonymous  with  nor  collateral 
to  the  terms  example,  fine,  penalty, 
punishment,  revenge,  discipline,  or 
chastisement.  Loss  or  damage  sus- 
tained— the    thing   taken   away — may 


with  reference  to  mischief  wrongfully  occasioned  to 
the  person ;"  but  there  is  authority  to  the  effect  that 
the  term  "damage"  inclndes  personal  injuries;" 
and  where  the  context  shows  that  damage  means 
personal  injury,  the  term  will  be  so  construed."* 

DAMAGE  BY  THE  ELEMENTS.  Injuries  by 
the  elements  are  such  injuries  as  result  from  the 
operation  of  the  most  common  destructive  forces  of 
nature  against  which  buildings  need  to  be  pro- 
tectfed;'"  all  injury  by  wind,  rain,  snow,  frost,  and 
heat  as  well  as  all  ordinary  decay  from  natural 
causes."*  The  term  also  is  employed  to  refer  to 
some  sudden,  unusual,  or  unexpected  action  of  the 
elements,  such  as  flood,  tornado,  or  the  like,  ex- 
traordinary disaster  not  anticipated."' 

DAMAGED  GOODS.  Goods,  subject  to  duties, 
which  have  received  some  injury  either  in  the  voy- 
age home  or  while  bonded  in  warehouse."* 

DAMAGE  FEASAirr.  Doing  damage,  or  tres- 
passing upon  land."'  The  term  usually  is  applied  to 
the  injury  which  animals  belonging  to  one  person  do 
upon  the  land  of  another,  by  feeding  there,  tread- 
ing down  his  grass,  corn,  of  other  production  of  the 
earth;"*  and  is  not  confined  to  damage  to  the  free- 
hold, but  extends  to  all '  kinds  of  damage  done  by 
such  animals  while  trespassing,  including  injuries  to 
animals  belonging  to  the  distrainor.*' 


I>e  supplied  by  compensation;  but  the 
loss,  damage,  or  thing  taken  away 
cannot  be  supplied  or  restored  by  the 
vindictive  punishment  of  him  who 
has  occasioned  the  loss  or  damage." 
Pay  v.  Parker,  E3  N.  H.  342,  16  AmR 
270. 

7a.  Black  L.  T>.  [quot  Walnscott 
V.  Occidental  Blclg.,  etc.,  Assoc,  98 
Cal.  253.  .255,  33  P  881. 

74.  Bee  Damages  i  1. 

75.  Bouvler  L.  D.  [quot  Dlas  v. 
San  Juan  Light,  etc.,  Co.,  17  Porto 
Rico  64,  73]. 

76.  Qadsden  v.  Oeorgetown  Bank, 
39  S.  C.  L.  336.   345. 

77.  Fay  v.  Parker,  63  N.  H.  842, 
854,  16  AmR  270  [quot  Rutherfortb 
Inst    B.    1    c   22    (    1]. 

78.  QainesvUle,  etc.,  R.  Co.  v. 
Hall,  78  Tex.  164,  172,  14  SW  269, 
22  AmSR  42,  9  LRA  298  [quot  Sea- 
board Air  Line  R.  Co.  v.  Smith.  3  Oa. 
A.  644,  648,  60  SB  3531.       • 

7».  Memphis,  etc.,  B.  Co.  v.  H.  C. 
Taeger  Transp.  Co.,  10  Fed.  395,  396, 
3  McCary  269. 

[a1  "S^oxy"  dlrtlngwlshsd.— (1) 
"We  must  nicely  distinguish  between 
damnum  and  Injuria.  We  commonly 
use  the  words  'injury'  and  'damage' 
indlscrlm'inately.  ,  .  .  Damnum  means 
only  harm,  hurt,  loss,  damage;  while 
injuria  comes  from  In,  aerainst,  and 
jus,  right,  and  means  something  done 


against  the  right  of  the  party,  pro- 
ducing damage,  and  has  no  reference 
to  the  fact  or  amount  of  damage." 
West  Virginia  Transp.  Co.  v.  Stand- 
ard Oil  Co.,  60  W.  Va.  611,  615,  40  SE3 
591,  88  AmSR  895,  56  LRA  804.'  (2) 
"While  the  verba  'to  injure'  and  'to 
damage'  are  very  nearly  synonymous. 
Injury  and  damage  are  not  always  le- 
gally synonymous.  There  can  be 
damnum  absque  injuria."  Seaboard 
Air  Line  R.  Co.  v.  Smith,  3  Ga.  A. 
644,  648,  60  SB  353. 

Wk  Austin  V.  Augusta  Terminsd  R. 
Co..  108  Ga.  671.  674.  34  SB  852,  47 
LRA  755  (where  the  court  said:  "In 
this  sense,  and  as  a  well-defined  law 
term,  It  was  used  in  the  constitution 
to  give  the  owner  of  private  property 
compensation  for  the  actionable 
wrong  whereby  his  property  had  been 
damnified"). 

81.  Smith  v.  Brown,  L.  R.  6  Q.  B. 
729   (per  Cockburn,  C.  J.). 

89.  Smith  V.  Brown,  L.  R.  6  Q.  B. 
729  (per  Cockburn,  C.  J.).  To  same 
effect  Seward  v.  vera  Cruz,  L.  R. 
10  App.  Cas.  59  (which  established 
the  rule  that  a  claim  for  loss  of 
life  under  Lord  Oampbell's  Act  was 
not  a  claim  for  damages). 

83.  Stroud  Jud.  D.  177;  The  Beta, 
L.  R.  2  P.  C.  447:  The  Explorer,  L.  R. 
3  A.  &  B.  289;  The  Guldfaxe,  L.  R. 
2  A.  &  B.  325;  The  Sylph,  L.  R.  2  A. 
&  E.  24;  The  Alina,  6  Ex.  D.  227;  The 
Franconla,   2   P.  D.   8,   163. 

[a]  ntendsd  appllratloii. — (1) 
"  'The  definition  of  damage  extends 
the  motion  of  It  beyond  a  man's 
goods.  His  life,  his  limbs,  his  liberty, 
an  exemption  from  pain,  his  charac- 
ter or  reputation,  are  all  of  them  his 
own,  in  a  strict  and  proper  sense;  so 
that  the  loss  or  diminution  of  any 
of  them  gives  Him  a  right  to  demand 
reparation  from  those  by  whose  fault 
they  have  been  lost  or  diminished. 
He  who  had  maimed  another  does  not 
make  him  full  reparation  for  the  dam- 
age sustained,  unless  he  pays  for 
the  cure,  and  gives  him,  besides  such 
payment,  the  value  of  what  he  has 
lost  by  being  rendered  incapable  to 
earn  so  much  by  his  labor  as  he 
otherwise  might  have  earned  if  he 
had  not  been  maimed.'  Such  is  Ruth- 
erforth's  translation  of  Grotlus,  Lib. 
ir,  cap.  xvli,  sec.  xlv."  Fay  v. 
Parker,  53  N.  H.  342,  364  16  AmR 
270.      (2)    "The   word   'damage'    is   as 


applicable  to  damage  done  to  a  per- 
son as  to  damage  done  to  property. 
It  would  be  doing  great  violence  to 
the  ordinary  meaning  of  the  word  to 
limit  it  to  damage  to  property.  Many 
Instances  might  be  quoted  from 
classical  English  writers  where  the 
word  'damage'  Is  used  as  applicable 
to  mischief  done  to  the  person.  .  .  . 
In  the  27th  chapter  of  the  Acts,  at 
the  10th  verse,  the  speech  of  St.  Paul 
is  rendered  thus:  'Sirs,  I  perceive  that 
tnis  voyage  will  be  with  hurt  and 
much  damage,  not  only  of  the  lading 
and  ship,  but  also  of  our  lives.'  Not 
only  does  the  word  'damage'  In  its 
ordinary  meaning  apply  to  mischief 
t<J*  persons,  but  I  think  that  It  Is  es- 
tablished by  authority  that  the  word 
is  used  in  that  Sense  in  the  statute 
now  under  consideration."  The  Theta. 
[1894]  P.  280,  283,  (per  Bruce.  J.). 
See  also  The  Vera  Ouz,  9  P.  D.  96. 
99  [quot  The  Theta,  supra]  (where 
the  master  of  the  rolls  said:  "1  do 
not  say  that  damage  need  be  con- 
fined to  damage  to  property,  it  may 
be  damage  to  person"). 

84.  Haigh  V.  Royal  Mail  Steam 
Packet  Co.,  52  L.  J.  Q.  B.  640  (where 
a  ticket  containing  a  provision  re- 
specting damage  to  luggage,  and  an- 
other clause  dealing  with  passengers 
personally,  contained  the  expression 
"loss  or  damage,"  it  was  held  that 
Injury  to  life  or  limb  was  within  the 
phrase). 

85.  Sweezy  v.  Collins  Northern 
Ice  Co.,  171  Mich.  75,  137  NW  84, 
86.  To  same  effect  Van  Wormer  v. 
Crane.  51  Mich.  363.  16  NW  686.  47 
AmR  582. 

86.  Sweezy  v.  Collins  Northern 
Ice  Co.,  171  Mich.  75.  137  NW  84.  8«. 

87.  Sweezy  v.  Collins  Northern 
Ice  Co.,  171  Mich.  76,  187  NW  84, 
85.  See  generally  Act  of  (Jod  1  C.  J- 
p  1172;  Highways  [37  Cyc  290];  Land- 
lord and  Tenant  [24  Cyc  1088  note 
19];  Negligence  [29  Cyc  441];  Bail- 
roads  [33  C^c  1204];  Warehousemen 
[40  Cyc  431,  441];  Waters  [40  C^c 
674]. 

88.  Black  L.  D.  See  also  Customs 
Duties  {   155. 

89.  3  Blackstone  Comm.  pp  6,  7. 

90.  Bouvler  L.  D.  [cit  3  Blackstone 
Comm.  p  6;  Coke  Lltt.  pp  142,  161]. 

91.  Boden  v.  Roscoe,  [1894]  I  Q. 
B.  608,  610.  See  also  Animals  {|  393- 
482;   Replevin    [34  C^yc  1363,   1364]. 


For  tetMT  OMMa,  AsrstovmsMta  and 
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1  DEFINITIONS  AND  DISTINOTIONS  W  l"''!]  P  710 

A.  Damages  Generally  [5  1]  p  710 

B.  Particular  Classes  and  Descriptions  of  Damages  [ff  2-61]  p  710 

1.  Accumulative  Damages  [f  2]  p  710 

2.  Actual  Damages  H  3]  p  710 
.3.  Added  Damages  [  j  4]  p  711 

4.  Affirmative  Damages  [}  5]  p  711 

5.  CivU  Damages  [$  6]  p  711 

6.  Compensatory  Damages  [4  7]  P  711 

7.  Consequential  Damages   [^  8]  p  711 

8.  Continuing  Damages  [4  9]  p  711 

9.  Cosmetic  Damages  [J  10]  p  711 

10.  Direct  Damages  [J  11]  P  711 

11.  Double  Damages  [i  12]  p  711 

12.  Enhanced  Damages  H  13]  p  712 

13.  Estimated  Damages  [\  14]  p  712 

14.  Excessive  Damages  [J  15]  p  712 

15.  Ex  Contractu  Damages  [i  16]  p  712 

16.  Ex  Delicto  Damages  [5  17]  p  712 

17.  Exemplary  Damages  [i  18]  p  712 

18.  Fee  Damages  [i  19]  p  712 

19.  General  Damages  [i  20]  p  712 

20.  Gross  Damages  [J  21]  p  713 

21.  Imaginary  Damages  [^  22]  p  713 

22.  Inadequate  Damages  [^  23]  p  713 

23.  Incidental  Damages  [I  24]  p  713 

24.  Indeterminate  Damages   [i  25]  p  713 

25.  Individual  Damages  [$  26]  p  713 

26.  Intervening  Damages  H  27]  p  713 

27.  Irreparable  Damages  [i  28]  p  713 

28.  Land  Damages  [i  29]  p  714 

29.  Legal  Damages  [i  30]  p  714 

30.  Liquidated  Damages  [4  31]  p  714 

31.  Multiple  Damages  [f  32]  p  714 

32.  Necessary  Damages  [4  33]  p  714 

33.  Nominal  Damages  [4  34]  p  714 

34.  Nonpecuniary  Damages   [^  35]  p  714 

35.  Pecuniary  Damages  [J  36l  p  714 

36.  Permanent  Damages  [\  37]  p  714 

37.  Presumptive   Damages    [J  38]  p  714 

38.  Proximate  Damages  [M9]  p  7l4 

39.  Punitive  or  Punitori/  Damages  [J  40]  p  714 

40.  Remote  Damages  [i  41]  p  715 

41.  Special  Damages  [442]  p  715 

42.  Speculative  Damages  [^43]  p  716 

43.  Stipulated  Damages  [4  44]  p  716 

44.  Substantial  Damages   [^  45]  p  716 

45.  Temperate  Damages  [J  46]  p  716 

46.  Temporary  Damages  fj  47]  p  716 

47.  Triple  Damages  [548]  p  716 

48.  Uncertain  Damages  [{  49]  p  716 

„  ,  '  Ajfthor  of  "Compromise  and  Settlement"  12  C.  J.  p  312,  "Conflict  of  Laws"  12  C.  J.  p  427,  "Contracts"  13  C.  J. 
?i  'i,"""*o™"  and  UsaKes"  17  C.  J.  p  444,  "Workmen's  Compensation  Acts"  C.  J.;  and  contributing; edllor,  of.  Cy r- 
<iopedla  of  Law  and  Procedure.  igifizeab/VjOC'VlV. 
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a.  Necessity  of  Allegation    [4  306]  p  1002 

b.  Sufficiency  of  Allegations  [4  307]  p  1004 

7.  Liquidated  Damages  [4  308]  p  1005  \ 

8.  Exemplary  Damages  [4  309]  p  1005 

9.  Statutory  or  Multiple  Damages  [4  310]  p  1007 

10.  Particular  Elements  of  Damages  [44  311-317]  p  1007 

a.  Personal  Injuries  in  General   [4  311]  p  1007 

b.  Loss  of  Time  [4  312]  p  1014 

c.  Impairment  of  Earning  Capacity  [4  313]  p  1015 

d.  Loss  of  Profits  [4  314]  p  1017 

e.  Expenses  [4  315]  p  1017 

f.  Rent  [4  316]  p  1019  r^  i 

g.  Interest  [4  317]  p  1019  nigjtized  by  VjOOQIC 

For  Utar  e»aM,  4«T*lopm«iLts  and  ohasffaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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C.  Plea  or  Amwer  [H  318-319]  p  1020 

-1.  In  General  [4  318]  p  1020 

2.  Matters  in  Mitigation  [4  319]  p  1020 

D.  Isswa,  Proof,  and  Variance  [44  320-321]  p  1021 

1.  In  General  [4  320]  p  1021 

2.  Amount  of  Recovery  [4  321]  p  1023 

X.  EVn>EKOE  [44  322-341]  p  1023 

A.  Presumptions  and  Burden  of  Proof  [4  322]  p  1023 

B.  A.dmis3ihilitp  [44  323-339]  p  1026 

1.  In  General  [4  323]  p  1026 

2.  Breach  of  Contract   [4  324]  p  1027 

3.  Injuries  to  the  Person  [44  325-335]  p  1028 

a.  In  General   [4  325]  p  1028 

b.  Previotts  and  Subsequent  Condition  [4  326]  p  1031 

c.  Character  and  Habits  of  Injured  Person  [44  327-328]  p  1034 

(1)  On  Bekedf  of  Plaintiff  [4  327]  p  1034 

(2)  On  Behalf  of  Defendant  [4  328]  p  1034 

d.  Permanency  of  Injury  and  Future  Consequences  [4  329]  p  1035 

e.  Medical  Attention   [4  330]  p  1036 

f.  Expectancy  of  Life  [4  331]  p  1036 

g.  Domestic  Relations  of  Person  Injured  [4  332]  p  1036 
h.  Finartcial  Condition  [4  333]  p  1037 

i.   Loss  of  Earnings  or  Impairment  of  Earning  Capacity  [4  334]  p  1037 
j.  Expetfses  Incurred   [4  335]  p  1038 

4.  Injuries  to  Property  [44  336-338]  p  1038 

a.  In  General   [4  336]  p  1038 

b.  Value   [4  337]  p  1039 

c.  Expenses-  Incurred   [4  338]  p  1041 

5.  Exemplary  Damages  [4  339]  p  1041 
C.   Weight  and  Sufficiency  [44  340-341]  p  1042 

1.  In  General  [4  340]  p  1042 

2.  Exemplary  Damages    [4  341]  p  1042 

XI.  FBOOEEDmaS  FOB  ASSESSMEirr  [44  3^-396]  p  1042 

A.   Assessment  on  Default  or  Interlocutory  Judgment  [44  342-356]   p  1042 

1.  Necessity    [4  342]  p  1042 

2.  Authority  and  Mode  of  Assessment  [44  343-348]  p  1043 

a.  In  General  [4  343]  p  1043 

b.  Assessment  by  Court  [4  344]  p  1043 

c.  Assessment  by  Clerk  or  Prothonotary  [4  345]  p  1043 

d.  Assessment  by  Commissioner  or  Auditor  [4  346]  p  1044 

e.  Assessment  by  Referee  [4  347]  p  1044 

f.  Assessment  by  Jury   [4  348]  p  1044 


3.  Condition   of   Cause 

4.  Time  of  Assessment 

5.  Notice  to  Defendant 


349]  p  1046 
350]  p  1046 
351]   p  1047 

6.  Writ  of  Inquiry  [4  352]  p  1047 

7.  Hearing  in  Behalf  of  Defaulted  Party  [44  353-354]  p  1048 

a.  -Right  and  Extent  of  [4  353]  p  1048 

b.  Evidence  [4  354]  p  1049 

8.  Verdict  or  Finding   [4  355]  p  1051  , 

9.  Setting  Aside  Inquest  [4  356]  p  1051 

B.  Physical  Eramination  of  Person  Injured  [44  357-360]  p  1052 

1.  In  General  [4  357]  p  1052 

2.  Time  for  Application  [4  358]  p  1056 

3.  Making  of  Examination,  Report,  and  Fees  [4  359]   p  1057 

4.  Withdrawal  of  Request   [4  360]  p  1057 

C.  Questions  of  Law  and  Fact  [4  361]  p  1057 

D.  Instructions   [44  362-389]  p  1061  ' 

1.  Duty  of  Court  to  Instruct  [44  362-363]  p  1061 

a.  In  General   [4  362]  p  1061 

b.  Exclusion  of  Remote  or  Speculative  Damages  [4  363]  p  1063 

2.  Form  and  Requisites  [44  364-376]  p  1063 

a.  In  General   [4  364]  p  1063 

b.  Conformity    to   Pleadings    [44  365-366]  p  1064 
•    (1)  In  General   [4  365]  p  1064 

(2)  Several   Grounds   of  Action  [4  366]  p  1065 

c.  Conformity  to  Evidence  [4  367]  p  1065  •      r^^^r^i r-> 
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d.  Restriction  of  Jury  to  Evidence  [$  3681  p  1066 

e.  Invading  Province  of  Jury  [54  369-373]  p  1067 

(1)  In  General  [J  369]  p  1067 

(2)  Directing  Award  of  Damages^  [i  370]  p  1068 

(3)  Influencing   Amount   of  Recovery  [^  371]  p  1068 

(4)  Reference  to  Ad  Damnum  [i  372]  p  1069 

(5)  Ignoring  Elements  or  Grounds  of  Recovery  [$  373]  p  1069 

f.  Alternative  Instructions  [5  374]  p  1069 

g.  Permitting  Double  Recovery  [J  375]  p  1070 

h.  Contradictory  or  Misleading  Instructions  [J  376]  p  1071         • 
3.  Construction  [J  377]  p  1072 
4;  Instructions  as  to  Particular  Matters  [^  378-386]  p  1074 

a.  Aggravation  of  Previous  Disability  [$  378]  p  1074 

b.  Duty  to  Mitigate  Damages  [}  379]  p  1074 
c  Pain  and  Suffering  [{$  380-381]  p  1075 

(1)  In  General  [i  380]  p  1075 
^  (2)  Future  Consequences;  Pain  and  Suffering  [i  381]  p  1075 

d.  Loss  of  Time  or  Earnings  [$  382]  p  1077 

e.  Future  Disability  [(  383]  p  1078 

f.  Medical  Expenses,  Nurse  Hire,  Etc.  [4  384]  p  1079 

g.  Profits  [i  385]  p  1080 

h.  Use  of  Mortality  and  Annuity  Tables  [i  386]  p  1080 
.      5.  Exemplary  Damages  [^  387-389]  p  1081 

a.  Necessity  of  Instruction  [$  387]  p  1081 

b.  Excluding  Recovery  [$  388]  p  1081 

c.  Form  and  Sufficiency  [4  389]  p  1081 

E.  Verdict    [U  390-394]  p  1082 

1.  Form  and  Requisites  [H  390-393]  p  1082 

a.  In  General  [i  390]  p  1082 

b.  Itemitation  of  Damages  [i  391]  p  1083 

c.  Inconsistency,  Ambiguity,  or  Uncertainty  [f  392]  p  1084 

d.  Verdict  against  Joint  Defendants  [i  393]  p  1084 

2.  Correction  of  Errors  [J  394]  p  1084 

F.  Time  as  of  Which  Assessment  Made  [(  395]  p  1085 
O.  Assessment  of  Multiple  Damages  [$  396]  p  1086 

Zn.  EXCESSIVE  OR  IKADEQUATE  DAMAGES  W  397-466]  p  1087 

A.  In  General  [5  397].  p  1087 

B.  Particular  Matters  Affecting  Decision  as  to  Propriety  of  Award  [H  308-406]  p  1C89 

1.  Limitation  by  Public  Policy  [$  398]  p  1089 

2.  Limitations  by  Death  Act  [(  399]  p  1089 

3.  Limitations  in  Workmen's  Compensation  Act  [$  400]  p  1089 

4.  Right  to  Award  Exemplary  Damages  [i  401]  p  1090 

5.  Proportion  between  Income  on  Award  and  Diminution  of  Earnings  [$  402]   p  1090 

6.  Purchasing  Power  of  Award  [J  403]   p  i090 

7.  Plaintiff's   Estimate    [$  404]  p  1090 

8.  Estimates  of  Witnesses  Generally  [J  405]  p  1090 

9.  Previous  Verdicts  [J  406]  p  1090 

C.  Particular  Awards  Considered  [H  407-466]  p  1090 

1.  Personal  Injuries  W  407^64]  p  1090 

a.  General  Statement   [$  407]  p    1000 

b.  Serious  or  Complicated  Injuries  Generally  [J  408]  p  1090 

c.  Injuries  to  tiead  W  409-414]  p  1095 

(1)  In  General  [i  409]  "p  1095 

(2)  -Skull  [$  410]  p  1096 

(3)  Face   [J  411]  p  1096 

(4)  Nose  [4  412]  p  1096 

(5)  Jaw   [i  413]  p  1097 

(6)  Teeth  [4  414]  p  1097 

d.  Injury  to  Body  [H  415-420]  p  1097 

(1)  In  General  [4  415]  p  1097 

(2)  Back  [4  416]  p  1097 

(3)  Spine  [$  417]  p  1098 

(4)  Bibs   [4  418]  p  1099 

(5)  Pelvis  [i  419]  p  1099 

(6)  Hernia  [4  420]  p  1099 

e.  Injuries  to  Internal  Organs   [JJ  421-424]  p  1100 

(1)  In  General  [i  421]  p  1100 

(2)  Heart  H  422]  p  1100  „  ,,    C^  nr\n]o 
(3)  Lungs  U  423]  p  1100                                           Digitized  by  V^UU^IV^ 
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(4)  Kidney$  [S  424]  p  1100 
.   f.  Injuries  to  Shoulder  or  Arm   [H  425-435]  p  1101 

(1)  Loss  or  Impairment  of  the  Use  of  Arm  GenerdUy  [♦  425]  p  1101 

(2)  7»»j«r»«8  to  Collar  Borne  [S  426]  p  1101 

(3)  Injuries  to  Shoulder  [J  427]  p  1101 

(4)  Fractures    [J  428]  p  1102 

(5)  Loss  of  Arm  [J  429]  p  1102 

(6)  Injuries  to  Elbow  [5  430]  p  1102 

(7)  Injuries  to  Forearm  [J  431]  p  1103 

(8)  Injuries  to  Wrist  H  432]  p  1103 

(9)  Injuries  to  Hand  [f  433]  p  1103 

(10)  Injuries  to  Fingers  [4  434]  p  1104 

(11)  Injury  in  Connection  icith  Injury  to  Leg  [♦  435]  p  1106 
g.  Injuries  to  Hip  or  Leg  W  436-446]  p  1105 

(1)  In  General  [i  436]  p  1105 

(2)  Injuries  to  Hip  [4  437]  p  1107 

(3)  Fractures    [4  438]  p  1107 

(4)  Loss  of  One  Leg  [i  439]  p  1108 

(5)  Loss  of  Both  Legs  [f  440]  p  1110 

(6)  Loss  of  Foot  or  Leg  below  th^  Knee  [f  441]  p  1110 

(7)  Shortening  of  Leg  [$  442]  p  1111 

(8)  Injuries  to  Knee  [J  443]  p  1112 

(9)  Injuries  to  Ankle  [$  444]  p  1112 

(10)  Injuries  to  Feet  [J  445]  p  1113 

(11)  Injuries  to  Toes  [4  446]  p  1113 

h.  Injuries  to  Brain  and  Nervous   System  [H  447-451]  p  1113 

(1)  Concussion  of  Brain    [J  447]  p  1114  / 

(2)  Menta  Impairment  [$  448]  p  1114 

(3)  EpiUpsy  [«  449]  p  1114 

(4)  Nervous  Shock  and  Injury  to  Nervous  System  Generally  [i  450]  p  IIU 

(5)  Paralysis  [J  451]  p  H15 

L  Injuries  to  Sight  or  Hearing  [44  452-456]  p  1116 

(1)  In  General  [4  452]  p  1116 

(2)  Loss  of  Eye  [4  453]  p  1116 

(3)  Impairment  of  Sight  and  Blindness  [4  454]  p  1116 

(4)  Injury  to  Hearing   [4  455]  p  1117 

(5)  Temporary  Injury  to  Eyes  [4  456]  p  1117 
j.  Traumatic  Diseases   [44  457-^58]"  p  1117 

(1)  In  General  [4  457]  p  1117 

(2)  Neurasthenia    [4  458]  p  1117 

k.  Injuries  Peculiar  to  Women  [44  459-460]  p  1118 

(1)  In  General  [4  459]  p  1118 

(2)  Miscarriage    [4  460]  p  1119  i 
1.   Bums  and  Scalds  [4  461]  p  1119 

m.  Electric  Shocks  and  Bums  [4  462]  p  1119 
'  n.  Bites  of  Animals  [4  463]  p  1120 
o.  Miscellaneous  Minor  Injuries   [4  464]  p  1120 

2.  Injuries  to  Property  [4  465]  p  1121 

3.  Breach  of  Contract   [4  466]   p  1122 
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Abatement  of  action  for  damages  see  AbatemMrt  aad 

meTtval  ts  303-433. 
Account  stated  for  unliquidated  ^amaces  see  Aooonnts 

•ad  AooMWttaf  {  308. 
Amount  claimed  as  fixing  jurisdiction  see  Appeal  and 
Bnov  11  137-147;  Oouxtm  U  53-56;  redaral  Oonxts; 
TosUee*  of  the  Peao*  [24  Cyc  461]. 
Attachment   for  unliquidated  damages   bee  Attaohnwat 

S  111. 
Bar  of  action  for  continuing  damages  from  tort  by  prior 

recovery  see  Xui$pa»a.tm  [23  Cyc  1187]. 
Book  account  as  to  unliquidated  damages  see  Aooooiita 

•ad  AoeovAtlBg  I  233. 
Causes  of  action  for  damages  see  Oontraote  13  C.  J.  p 
214,  and   cross   references   page   234;   Torts    [38   Cyc 
408,  and  cross  references  page   4111. 
Civil   damages   acts   see   Intoziostlsr  Uqoon    [23   Cyc 

309]. 
Claim  for  unliquidated   damages  as  provable  In  bank- 
ruptcy see  Baakznptoy  {  503. 
Community  property  In  (tamages  see  HMbasd  aad  Wife 

[21  Cyc  1650]. 
Contribution   between   persons   liable   for   damages   see 

OuuUltllUoa  13  C.  J.  p  820. 
Counterclaim  for  unliquidated  damages  see  Set-off  aad 

Ooustacelalm  rS4  (>c  700]. 
Criminal  prosecution  after  recovery  of  damages  in  civil 
action  see  OMniaal  K«w  i  68. 


Damages: 
Caused  by: 
Animal: 

To  person  or  personal  property  see  «»«««»i-  1 187. 
To  realty   see   anlm»l»  i   472. 
Artificial   watercourse,   ditch,  or   canal   see  Watexa 

[40  Cyc  665]. 
Dam  or  mill  pond  see  Watexa  [40  Cyc  6921. 
Bscape  or  explosion  of  gas  see  OfM  [20  Cyc  117i>]. 
Bxploalon: 

Generally  see  BnloBlTM  [19  Cyc  18]. 
Of  gas  see  Oa«  [20  Cyc  1179]. 
Flowage   by    construction   of   boom   see   VsvlmM* 

Watan  [29  Cyc  822]. 
Fraudulent  or  Illegal  assessment  of  taxes  see  T«»> 

•tloa  [37  Cyc  986]. 
Motor  vehicle  see  Kotor  TeiilolMl  [28  Cyc  48], 
Operation  of: 

Gas  or  oil  well  see  MlaaB  and  lHn«T«l«  [27  Cyo 

783]. 
Mine  see  IDnss  and  Wnenaa  [27  Cyc  783]. 
Poison    sold    without    being    properly    labeled    see 

Polaoaa   [31   Cyc  897]. 
Public  improvement  see  Koalolpal  Ooipontttom  [28 

Cyc  1066]. 
Tree  on  adjoining  land  see  Adjolaiaff  XAadownM*  | 

921. 
Vacation  of  highway  see  Xlgliwajrs  [37  Cyc  192], 


Forlstar 
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Damages : — Continued 
For: 

Abolition  of  grade  crossing  by   railroad  see 

roads  [33  Cyc  293]. 
Alienation  of  affections  see  Snabaad  aad  Wlf*  [21 
Cyc   1621]. 
I  Assault  see  Aasanlt  and  Batteiy  i   156. 
Breach  of: 

Adoption   contract   see   Adopttoa   of  Children   tl 

26,  26. 
Aflreightment  contract  see  Bhlvplar  [36  Cyc  274]. 
Agency    contract    by    principal    see    Agmer    it 

453-4C7. 
Apprenticeship  see  Appreatloas  {   167. 
Asalgnment  of  patent  see  Patwita   [30  Cyc  951]. 
Bailment  contract  isee  BaUmmta  {(  170,  171. 
Building  contract: 
By  builder  see  BaUdlar  and  OonalnmUoa  Oon- 

tracts  Si  143-160.  , 

By    employer    see   BaUdlBff   and   OonatmoUoa 
OoBtraeU  i  192. 
Carriers'  contracts   see  Cardan   {!   442-472;  605- 

623, 
Charter  party  see  nUppliir  [36  Cyc  74,   99,   102]. 
Condition  in  deed  see  Baeds  [13  Cyc  713]. 
Contract    invalid    under    statute    of    frauds    see 

rrsnda,  Btatata  of  [20  Cyc  284]. 
Covenant  generally  see  CoveiuuitB   IS    219-260. 
In  sale  of  chattel  iee  Wtimm  [35  Cyc  466]. 
To  deliver  up  demised  premises  in  good  condi- 
tion see  bwdlord  and  Tanast  [24  Cyc  1113]. 
To  insure  demised  premises  see  Kaadlocd  and; 

Tanaat  [24   Cyc   1100]. 
To   make    improvements   on   demised   premises 

see  Aaadloxd  and  Taaaa*   [24   Cyc  1109]. 
To  pay  for  improvements  on  demised  premises 

see  landlord  aad  Tsaant   [24   Cyc   1109]. 
To  renew  lease  <tee  £an4U»d  and  Tenant   [24 

VCyc  lOOB]. 
o  repair  demised  premises  see  landlord  and 
Canant   [24   Cyc   1097,   1098]. 
Employment  contracts: 

,  Generally .  see  lla«t«r  and  Samuit  [26  Cyc  978, 
-•     ilOOSH,  1022]. 

Of  agent  see  Aganoy  (I  466-467. 
Of  broker  see  Brokers  |  23. 
Of  school-teacher  see  Sohoola  and  SeluMl  9i*- 

trlota  [36   Cyc   1097]. 
Of  seaman  see  Seamen  [35  Cyc  1189]. 
Escrow  agreement  see  Bsorows   [16  Cyc  676]. 
Partnership    contract    ;8ee    raztnarshlp    [30    Cyo 

476]. 
Promise  to  marry  see  Brsaob.  of  Karxlafa  rx«af 

Jm  i  92. 
Sale  contracts  see  Balaa  [35  Cyc  591,  632];  Ta^ 
dor  aad  PnrohaMr  [39  Cyc  1990,  2103];  Oood 
WUl  [20  Cyc  1282];  Konrinf  [26  Cyc  1669]. 
Storage    contract    by    warehouseman    see    Wara- 

lionaanien  [40  Cyc  479]. 
Suretyship  contract  see  rrlndpal  and  Bwaty  [32 

Cyc  116]. 
Towage  contract  aee  Towafa  (38  Cyo  657]. 
Warranty  In  Sale  of  Personal  Property  see  Balas 

[35  Cyc  451]. 
Water  rights  contract  see  Waters  [40  Cyc  764]. 
Change   of   grade    of: 

Highway  see  KigliwayB  [37  Cyc  242]. 
Turnpike  see  CoU  Boada  [38  Cyc  383]. 
Collision: 

Between  vessels  see  CoUMona  {{  S09-3S8. 
Railroad   see  BaUroada    [33   Cyo   751]. 
Confusion  of  goods  see  Oonfaaton  of  Oooda  I  18. 
Conspiracy  see  Oonaplraor  |{  260-264. 
Construction  and  maintenance  of: 
Boom  see  VaTUraMs  Watan  [29  Cyc  S32]. 
Canal  see  Canals  Si  32,  33. 
Drain    see    Drains    [14    Cyc    1056]. 
Gas  works  aee  Oaa   [20  Cyc  1179]. 
Highway  see  HighwaTS  [37  Cyc  239]. 
Levee  see  Zparoaa   [26   Cyc  194]. 
Municipal    improvement   see   Knnlclpal   Cotpora- 

Uons   [28  Cyc   1065]. 
Private  road  see  Prlvata  Boada  [32  Cyc  3811. 
Railroad  generally  see  BaUroada  133  Cyc  378]. 
Telegraph  or   telephone  line  see  ValSKraplia  and 

Telaplionsa   [37   Cyc   1647]. 
Toll  road  see  Toll  Boads   [38  Cyc  883]. 
Conversion:  ^        ,..    ,^ 

Generally   see   Trorsr   and   Convanlon    [38    Cyc 

2088]. 
Of  goods  by  carrier  see  Oairlara  i  396. 
Criminal   conversation   see  Xnsband  and  Wlfa   [21 

Cyo   1628]. 
Death  generally  see  Saath  [18  Cyc  862]. 
Deceit    generally    see    Txand    [20    Cyc    130J. 
Defective: 

Bridge  see  Brldgaa  S  113. 
Highway  see  KLghwaya  [37  Cyc  818]. 
Street  see  BCu^pal  Cozvoxatlona  [28  Cyc  1529]. 
Delay  in: 

Carriage  of:  

Baggage  see  Oyri*"   '  }fS~;~9 

Goods   see   CaiMan    ii    442-472.  


Damages: — Continued 

For: — Continued  ,     , 

Delay  in :— Continued  < 

Delivery: 

By  warehouseman  see  TmamhcvMunun  [40  Cyc 
«  481]. 

Of    telegram    see'  T«l«Krapha    aad    Telavbona* 
[37  Cyc   1749]. 
Destruction  of  fence  see  Tancaa  [19  Cyc  483]. 
Detention  of  dower  see  Bower  [14  Cyc  967]. 
Discrimination  by   carrier   see  Carxten   Si    807—816. 
Diversion  of  stream  see  Waters  [40  Cyc  614]. 
Ejection  of  passengers  or  Intruders  by  carrier  see 

Carriers  SS    1203-1212. 
Encroachment  on  adjoining  premises  see  Adjoiainf 

Xaadownars  i  24. 
Enticement  of: 
Apprentice  see  Apprantlcsa  S  137. 
Child  see  Taanat  aad  Child  [29  Cyc  1682]. 
Husband  see  Knabaad  aad  Wlfa  [21  Cyc  1622]. 
Servknt  see  Vaster  aad  ■arrant-  [26  Cyc  1582]. 
Wife  see  Knabaad  aad  Wlfa  [21  Cyc  1621]. 
Expulsion  from   theater  see  Thaatsrs  ami   Shows 

[38  Cyc  26j6]. 
Extortion   In   exacting  wharfage  see   Wharraa    [40 

Cyc   910]. 
Failure  to: 

Furnish  cars  see  Cairlaia  i  76. 
Properly  label  poison  see  JPoiaoaa  [31  Cyc  897]. 
False  certificate   of  acknowledgment  see  AAkaowl- 

•agmMMt  i   300. 
False    imprisonment   see    Talaa   Zmprlsonawat    [19 

Cyo  367]. 
Fire  set  by  railroad  see  BaUx«ada  [33  Cyc  1389]. 
Flooding  land  see  Watan  [40  Cyc  587.  692]. 
Forcible  entry  and  detainer,  civil  action  see  VoroU 

bio  Bntrjr  and  Batalasr  [19  Cyc  1168].      ' 
Fraud  generally  see  Fraud  [20  Cyc  1301. 
Frivolous  appeal  see  Ooata  St  691-710,  726. 
Illegal   sale  of: 

Intoxicating  Uuuor  see  mtortnatfng  Zlomora   [23 

Cyc  330]. 
Bolson  see  Poisons   [31  Cyc  898]. 
Infringement  of: 
Civil  right  see  ClvU  Bights  SI   36-37. 
Copyright  see  Copjil«rht  |{  367-364. 
Exemption  right  see  Bxampttoas  J18  Cyc   1496]. 
Ferry  franchise  see  Ferries   [19  Cyc  603]. 
Homestead  right  see  Bomaotaads  [21  Cyc  (44]. 
Literary  property  see  IMtxtixr  Proparty  [26  Cyc 

1499]. 
Patent  see  Patents   [30  Cyc  1020]. 
Trade-mark  see  Trad<  '      ~ 


ooiarks,  Trada-Va 
loa  [38Cyc  892]. 


mifalr   Oompatltioa 
Injuries  to  passengers  see  Caxxiars  Si  1393-1402. 
Libel  see  Ubal  sad  Slaadar  C25  Cyc  630]. 
Loss  of  or  Injury  to: 

Baggage  see  Oarriars  |  1601. 

Goods  by  carrier  see  Carriors  SS  605-623. 
Maintenance   see   Ohamportr  aad  **»'"^'-— ft*    {{ 


Xallolons    Frosaontloa 


112-114. 
Malicious    prosecution    see 

[26  Cyc  60]. 
Malpractice  see  PhyalHana  and  Bnrgaoas   [30    Cyc 

1690]. 
Misuse  of  highway  see  BOghwars  [37  Cyo  284]. 
Mutilation  of  dead  body  aee  Bead  Bodies  [13   Cyc 

,    282]. 
Negligence  of: 
Agent  see  Afaaay  S  400. 
Architect  see  Arohltaets  S    39. 
'  Attorney  see  Attornay  aad  OUant  S  26S. 
Bailee: 
Generally  see  Ballmaats   S  170. 
Of  animal  aee  dirtmais  I  46. 
Bank  in  collection  see  Baaks  aad  Baaklaf  S  297. 
Canal  company  see  Caaals  If  82-33. 
Factor  see  Factors  [19  Cyc  148]. 
Landlord  see  X«ndlord  and  Tanant  [24  Cye  1116]. 
Physician   see  Fhysldan  and  ■nxgaoaa   [30   Cyc 

1590]. 
Title  company  acting  as  abstracter  see  Tttl*  Zn- 

snranoe  [38  Cyc  355]. 
Telegraph    company    see    Telagxapha    and    Tale- 
phonao  [37  Cyc  1749]. 
Nuisance  generally  see  Bmsancas  [29  Cyc  1271]. 
Operation  of: 

Ferry  see  Ferries  [19  Cyc  512]. 
Railroal  see  Ballroads   [33  Cyc  647]. 
Street  railroad  see  Btraet  Ballroads  [36  Cyc  1607]. 
Rape  see  Bape  [S3  Cyc  1625]. 
Removal    of   lateral   support   see   Adjoialac  &aad- 

,   ownan  I  71. 
Seduction   see   Bednotion    [35    Cyc   1320,    1321]. 
Slander   generally   see   Albsl   aad  BUtador   [26    Cyc 

530]. 
Sleeping  car  company's  breach  of  duty  see 

S   1648. 
Threat   see   ThlMsts   [38   Cyc   300]. 
Trespass  see  Traspaas    [38   Cyc   1122]. 
Unfair     competition     in     trade     see     T    _ 

Tradooraaias,  aad  Vafalr  Oonwstltloa  [<8   Cyc 
892]. 


roT  later  cases,  dsrelopinaats  and  ohangss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Damavas : — Continued 
For: — Continued 
Use  and  occupation  of  land  see  Ua*  mUI  Oeenpatlon 

[39  Cyc  870]. 
UsDrpatlon  of  office  see  OSoMW  [2t  Cyc  1420}. 
Vacation   of  highway  see  Htflnntya   [37  Cyc   142]. 
In  action  or  proceeding  by: 
Allen  see  Allana  9   39. 
Architect  see  Aroliltsota  I   39. 
Assiirnee    in    insolvency    see    Xaaolvaney    [22    Cyo 

1310]. 
Assignee   of  title  bond   see  ▼■odor  Mid  PazQhasar 


[39  Cyc  1687]. 
lie 


Bailee  against; 

Bailor   see  Ballxoanta   t   171. 
Third  person  see  BaUsMBtS  i  184. 
Bailor  against: 

Bailee  see  BaUmante  9   170. 
Third   person   see   Bkilawnts   {    184. 
Broker  see  BxMkara  9  28. 
Builder  see  Bnllfllng  and  Ooiuitfuutioa  Ooattaeto  { 

192  * 

Charterer  of  vessel  see  Bhlpplair  [3t  Cyc  74]. 
Factor  see  TteUttm  [19  Cyc  16gf. 
Finder  of  lost  article  see  Mndiiig'  £OBt  Ooods  [19 

Cyc  542]. 
Lessee    for   injury    to   demised   premises   by   third 

person  see  Kuidlord  and  CWBMrt  [24  Cyc  1073]. 
Life  tenant  see  BatetMi  [16  Cyc  647]. 
Master  against  third  person  for  enticement  of  serv- 
ant see  lt>«tT  MUI  SarvMit  [26  Cyc  1583}. 
Mortgagee  of  chattel   against: 
Mortgagor  see  Oh«ttal  lIi>rtr»a<M  t  328. 
Third  person  see  Ohattal  Moxtgugtm  {   S28. 
Mortgagor  of  chattel  against: 
Mortgagee  see     OhaMal  Mottgmgtm  i  299. 
Third  person  see  Oluttt*!  Moitffacea  {  800. 
Parent  for: 
Einticement  of  child  see  Varait  And  OUld  (29  Cyo 

1682]. 
Injury   to   child   see   Pu«mt   aad   OUld    [29   Cyo 

1653}. 
Seduction    of    daughter    see    ■•dnctioa    [35    Cyc 
1321]. 
Partner   against   copartner   for   breach   of   duty   as 

partner  see  Partaexahip    [30  Cyc  477}. 
Pledgee  against: 
Pledgor  for  conversion  of  pledge  see  nadffMi  £81 

Cyc   844]. 
Third    person    for    injury    to    or    conversion    of 
pledged  property  see  FtoOfM  [31  Cyc  847]. 
Pledgor  against: 
Pledgee   for  conversion   of  pledged  property   see 

PladrM   [31   Cyc  845]. 
Third    person    for    injury    to    or    conversion    of 
pledged  property  see  mnt*m  (81  Cyc  848}. 
Pupil  In  school   for  wrongful  expulsion  or  suspen- 
sion  see  School  aad  Bohool  Slatzloto   [35   Cyc 
1143]. 
Purchaser  of  land  for  breach  of  contract  of  sale 

see  ▼•Bdor  and.  ^nzohaaar  [39  Cyc  1990}. 
Remainderman  see  Xstates  [16  Cyc  661]. 
Reversioner  see  Batatas  [16  Cyc  664]. 
Seaman  for: 
Assault  or  excessive  punlshmenb  see  Bta mil  [35 

Cyc  1268]. 
Breach   of  contract   of  employment   see   Btatna* 

[85  Cyc  1189]. 
Wrongful   discharge   see  SaamaB   [36   Cyc   1192]. 
Servant : 
Against    one    wrongfully    causing    his    discharge 

see  Kastwr  and  Barrant   [26   Cyc   1585]. 
For    wages    see    Mastar    aad    Ban  ant    [26    Cyo 
1064]. 
Surety  against  principal  see  Priaolpal  and  ■nzatr 

[32  Cyc  272]. 
Teacher    for    wrongful   dismissal    see    Boltoola   and 

■chool  Slateieta   [35   Cyc   1143]. 
Tenant  in  common  for  Injury  to  common  property 

see  Taoaaey  is.  ODmmon  [38  Cyc  117]. 
Trustee  in  Insolvency  see  ZasolTsnoy  (22  Cyc  1310}. 
In  particular  forms  of  actions  and  proceedings: 
Account  see  Aooovsts  aBd  AoooosUaf  t  55. 
Arbitration  see  AxMtntioB  and  Awaxd-  {  606. 
Assumpsit  see  Aaanmpslt,  Action  of  {   91. 
Attachment  see  Attachmant  9  1167. 
Case  see  Caaa,  Action  on  9   65. 
Debt  see  Babt,  Action  of  9}  61-56. 
Detinue  see  Satinna  [14  Cyc  262]. 
Ejectment  see  Bjaotmant  [15  Cyc  200]. 
Eminent  domain  see  Eminent  Domain  [16  Cyc  684}. 
Forcible  entry  and  detainer  see  Torolbla  Bntry  aaid 

Satalaar  [19  Cyc  1168]. 
Foreclosure    see   Ohattal  Koxtraraa   9    664;   Mort- 


rairaa  [27  Cyc  15211. 
Injunction  see  Injnastio: 


ina 


[22  Cyc  967). 


Mandamus  see  Maadanma  (26  Cyc  484]. 
Petitory  action  see  Seal  Aotlona  [33  Cyc  1655}. 
Prohibition  see  VroUMtlon   [32   Cyc   631]. 
Replevin  see  Baplorln  [34  Cyc  1558]. 
Specific  performance  see  Bpadflo  Perfoxmanoa   (86 
Cyc  753]. 


Damages : — Continued 
In  particular  forms  of  actions  and  proceedings: — Con- 
tinued 
Trespass  see  Txaapaaa   [38   Cyc  1122]. 
Trespass  to  try  tltla  see  Tiaapaaa  to  C17  TtUa  [88 

Cyc   1233]. 
Trover  see  Trover  and  Convanton  [38  Cyc   2088]. 
Waste  see  Waata   [40  Cyc  534]. 
Writ  of  right  see  Baal  Actions  [33  Cyc  1647]. 
On  bond: 
Generally  see  Bonda  9  241. 
For: 
Appeal  see  Appeal  and  Bmr  91  3404-3415. 
Attachment  see  Attaobmant  9   1818;  Jwatloaa  ot 

tba  Paaaa  [24  Cyc  647}. 
Civil  ball  see  BaU  9i  109-111. 
Criminal  ball  see  BaU  9  310. 
Injunction  see  Injnnstiona  [22  Cyc  1049}. 
Prison   limits   see   Bzaonttona    [17   Cyc   1639]. 
Release  of  attached  property  see   fttHnrhmtnt  91 

778-783. 
Relief  of  Imprisoned  debtor  see  Arrast  9  26^. 
Replevin  see  Bapla>vln  [34  Cyc  1582]. 
Sequestration  see  SatpualzaMOB  [36  Cyc  1426], 
Support  of  bastard  see  Baataxda  9  169. 
Forthcoming  bond  see  Attachmant   99   778-783. 
Indemnity   bond   In   execution   proceeding  see 

owtioas  [17  Cyc  1233}. 
Ne  exeat  see  Ba  Bsaat  (29  Cyc  397]. 

Assignee  for  benefit  of  creditors  see 
for  Banaftt  of  Oradltora   9   631. 
Claimant  of  attached  property  see  Atta«lunaat  9 

962. 
Clerk  of  court  see  Olaika  of  Oonrt  9  128. 
Constable   see  ShatUra  and  OonartaUaa   [36-  Cy( 

2003]. 
Ouardlan  see  Qnardlan  end  Ward.  [21  Cyc  260}. 
Justice  of  the  peace  see  JnaUcaa  of  tlia  Paaoa 

[24  Cyc  431]. 
Municipal  ofiflcer  see  SCnnloipal  Oorporatioas   (28 

Cyc   478]. 
Personal   representatives   see  Bxacntoxa  aaA  Ad- 

nlniatratoxa  (18  Cyc  1807]. 
Public  officer  see  OlBoaca  (29  Cyc  14661. 
Register   of   deeds   see  Bafiatara   of  Saads   (34 

Cyc  1023]. 
Sheriff  see  SharUta  and  Conatablaa  [35  Cyc  2003]. 
United    States    marshal    see   Vnltad   Btataa   Maru- 
ahala   [39  Cyc   827]. 
Recognizance  see  Baoognlsanoaa  (34  Cyc  671]. 
Damnum   absque   injuria   see   Aotlona   9    57. 
Death  by  wrongful  act  see  Daath  99  188-269. 
Demurrage  see  Oarrlara  (9  733-746. 
Fraudulent  conveyance  of  Claim  for  Damages  aea  I'mn^ 

dnlant  Oonvayanoaa  [20  Cyc  354]. 
Oarnishment  of  claim  for  damages  see  Oamiahmaat  [20 

Cyc  1001,  1003,   1007]. 
Husband's    recovery    for    injury    to   wife   see   Siufband 

and  Wife  [21  Cyc  1526]. 
Independent  claim   for  damages  as  account  stated  see 

Aooonnta  and  Aoconntlsr  9  290. 
Infant's  recovery  in  own  right  see  Tnfants. 
Injunctive   relief  as   precluded  by   right  of  action   for 

damages  see  Injonotlona  (22  Cyc  771]. 
Injuria  sine  damno  see  Actiona  9  64.   ' 
Insurance  as  affecting  liability  of  carried  of  goods  see 

OaRisra   99   835-836. 
Joinder  of  actions  see  AiMaam  91  188-274. 
Jurisdiction  of  action  for  damages  see  Oonrta  99  407- 

412;  Jnatlosa  of  tha  Paaoa  [24  Cyc  445]. 
Lilmltation   of  actions   see  Umttatlona  of  Aotlona   [26 

Cyc  963}. 
Married  woman's  recovery  In  action  In  own  behalf  isee 

Knaband  and  Wifa  [21  Cyc  16261. 
New  trial  see  Bew  Trial  [29  Cyc  707]. 
Parent's   recovery ,  for   injury   to   child  sea  Parant  and 

Child  [29  Cyc  1651]. 
Recoupment   of   unliquidated   damages  see   Bat-Off  and 

Oonntarolaim  [34  Cyc  695]. 
Reference  to  assess  damages  in  equity  see  Bftoity  [16 

Cyc  437]. 
Release  see  Balaaaa  [34  Cyc  1039]. 
Remittitur  see  Appeal  and  Brror  9  3139;  Vaw  Cxtel  (29 

Cyc  1022]. 
Removal  of  Actions  see  Bamoval  of  Oansea  [34  Cyc  1232]. 
Review  of  actions  for  damages  see  Appeal  and  Brror 

3  C.  J.  p  '256.  and  cross  references  page  292. 
Revival  of  action  for  damages  see  Abatamant  and  Ba- 

vlval  9  434  et  seq. 
Set-off  of  unliquidated  damages  see  Bat-Off  and  Coontar- 

claim  [34  Cyc  696]. 
Taking  of  property  for  public  use  see  Eminent  Domain 

[15  Cyc  543]. 
Tender  for  unliquidated  damages  as  affecting  right  to 

costs  see  Tender  [38  Cyc  134]. 
Use   and   occupation   see  Uaa  and  Ooonpatloa   [39   Cyc 

1254]. 
Vested  rights  in  damages  see  Oonstltutlonal  Kaw  9  555. 
Work  and  labor  see  Work  and  Ijabor  [40  Cyc  3851]. 
Workmen's    Compensation    Acts    see    WoikBun'a    Oom- 
paaaatlon  Acta. 


For  later  oasaa,  daralopoianta  and  changaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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DAMAGES 


[§§  1-3 


L    DEFINITIONS  AND  DISTINOTIONS 


[$  1}  A.  Dunages  Oenerally.  The  term  "dam- 
ages" la  its  legal  sense  may  be  defined  as  meaning 
thie  compensation  which  the  law  will  award  for  an 
injury  done;'^  in  its  early  signification  it  was  held 
to  include  costs,*  but  the  terms  are  now  regarded 
as  distinct,  and  costs  are  awarded  as  damages  only 
where  the  circumstances  of  the  particular  case  with- 
draw it  from  the  general  rule.' 

"lajnry"  diatingniBhed.*  The  term  "damages" 
is  also  used  to  indicate  the  injury  or  loss  for  which 
compensation  is  sought,"  but  there  is  a  material  dis- 
tinction in  the  strict  legal  significance  of  the  words 
"damages"  and  "injury." •  "Injury"  is  the 
wrongful  act  or  tort  which  causes  loss  or  harm  to 
another,^  which  loss  or  harm  may  be  described  as 


damage,*  and  the  term  "damages''  is  used  to  denote 
the  sum  recoverable  as  amends  therefor.* 

[$  2]  B,  Particnlar  Olasses  and  Descriptions  of 
Damages — 1.  Accumulative  Damages.  Accumulative 
damages  are  damages  awarded  by  statute  in  addition 
to  the  amount  recoverable  at  common  law.^"  Such 
damages  are  also  denominated  "enhanced  dam- 
ages." '* 

[$  3]  2.  Actual  Damages.  "Actual  damages" 
is  a  term  used  as  synonymous  with  "compensatory 
damages""  and  with  "general  damages,""  al- 
though actual  damages  may  be  either  general  or 
special.**  They  are  "substantial"  as  distinguished 
from  "nominal"  damages.^'  The  term  "actual  dam- 
ages" is  also  used  to  indicate  such  losses  as  are 


1.  Scott  V.  Donald,  165  U.  S. 
Sg,  88,  17  set  Z«5,  41  U  ed.  632.  To 
same  effect  Crane  v.  Peer,  4S  N.  J.  Bq. 
S63,  4  A  72;  North  Coast  R.  Co.  v. 
A.  A.  Kraft  Co.,  63  Wash.  260,  115  P 
>7;  Myhra  t.  Chicago,  etc.,  R.  Co.,  62 
Wash.  1,  112  P  9S9;  Jemo  v.  Tourist 
Hotel  Co.,  66  Wash.  695,  104  P  S20,  30 
LRANS  926,  19  AnnCas  1199;  O'Con- 
nor V.  Dlls,  43  W.  Va.  64.  26  SB  864. 

[a1  Other  deflalttona.— (1)  "A 
compensation  In  money  for  a  loss  or 
damage."  Walpscott  v.  Occidental 
fildK.,  etc.,  Assoc,  98  Cal.  263,  255, 
33  P  88.  (2)  "That  Which  is  given 
or  adjudged  to  repair  a  loss."  Mary- 
land Casualty  Co.  v.  Hudglns,  (Civ. 
A.)    72   BW  1047,   1048    [rev  on  other 

S rounds  97  Tex.  124,  76  SW  746].  (3) 
The  pecuniary  consequences  which 
the  law  imposes  for  the  breach  of 
some  duty  or  the  violation  of  some 
right"  Deane  v.  Willamette  Bridge 
Co.,  22  Or.  167,  172,  29  P  440,  16  LRA 
(14.  (4)  "A  compensation  given  by 
the  Jury  for  an  Injury  or  wrong  sus- 
tained by  the  complaining  party  be- 
fore action  brought."  McCoy  v. 
Lemon.  46  S.  C.  L.  166,  176,  70  AmD 
246.  (6)  "Indemnity,  or  compensa- 
tion in  money,  which  the  law  gives 
to  an  injured  party  for  the  breach  of 
a  contract  or  a  duty."  Western  Union 
Tel.  Co.  V.  Cobbs,  47  Ark.  344.  346,  1 
SW  558,  58  AmR  756.  (6)  "The  in- 
demnity recoverable  by  a  person  who 
has  sustained  an  Injury  either  In  his 
person,  property  or  relative  rights 
through  the  act  or  default  of  an- 
other." Bouvier  L.  D.  [quot  P.  B. 
Stiarpless  Co.  v.  Lawrence,  213  Fed. 
423,  427,  130  CCA  69;  Tiller  v.  St. 
Louis,  etc..  R.  Co.,  189  Fed.  994.  1000; 
CarviU  v.  Jacks.  43  Ark.  439,  449; 
Pltohett  V.  Henley,  31  Nev.  326.  339, 
102  P  866,  104  P  1060;  Davidson  Bene- 
dict Co.  V.  Severson,  109  Tenn.  572, 
587,  72  SW  9671.  (7)  "A  sum  of 
money  adjudicated  to  be  paid  by  some 
person  to  another  aa  a  compensation 
for  a  loss  sustained  by  the  latter  in 
consequence  of  an  injury  committed 
by  the  former."  P.  E.  Sharpless  Co. 
V.  Lawrence,  supra.  (8)  "A  pecu- 
niary compensation  or  Indemnity, 
which  may  be  recovered  in  the  courts 
by  any  person  who  has  suffered  loss, 
detriment,  or  injury,  whether  to  his 
person,  property,  or  rights,  through 
the  unlawful  act  or  omission  or  neg- 
ligence of  another."  Black  L.  D. 
[quot  Richardson  v.  Harrell,  62  Ark. 
469,  474,  36  SW  673].  (9)  "A  sum 
of  money  assessed  by  a  Jury,  on  find- 
ing for  the  plaintiff  or  successful 
party  in  an  action,  as  a  compensation 
for  the  injury  done  him  by  the  op- 
posite party."  Black  L.  D.;  2  Black- 
stone  Commn.  p  438;  Coke  Lttt.  p 
267a;  2  Tldd  Pr.  p  870.  (10)  "  '  The  In- 
demnity recoverable  by  a  person 
who  has  sustained  an  injury 
,  .  .  the  sum  claimed  as  such  In- 
demnity by  a  plaintiff  in  his  decla- 
ration"; and  the  term  includes  not 
only  'compensatory,'  but  also  'exem- 
plary' or  'punitive'  or  'vindictive,'  and 
'double  or  treble  damages.'  (Bouvler's 


Law  Dictionary,  word  'Damages.')." 
Hoban  v.  Ryan,  130  Cal.  96,  98,  62  P 
"296.  (11)  "The  value  in  money  of 
what  Is  lost  or  withheld;  the  esti- 
mated money  equivalent  for  detri- 
ment or  Injury  sustained;  that  which 
is  given  or  adjudged  to  repair  a  loss." 
Century  D.  [quot  Cincinnati,  etc.,  R. 
Co.  V.  Falconer,  97  SW  727,  728,  30 
KyL  152]. 

[bl  Btatntoiy  d«llalttoa«/— Under 
Cal.  Civ.  Code  and  similar  provisions 
of  the  codes  in  certain  other  states 
"every  person  who  suffers  detriment 
from  the  unlawful  act  or  omission  of 
another,  may  recover  from  the  person 
in  fault  a  compensation  therefor  in 
money,  which  is  called  damages." 
Cal.  Civ.  Code  i  3281.  See  Walnscott 
v.  Occidental  Bldg.,  etc.,  Assoc,  98 
Cal.  253,  33  P  88. 

[c]  "SvM"  does  not  mean  dam- 
ages, and  an  action  to  recover  dam- 
ages is  not  an  action  to  recover  a 
debt.  Mlllington  v.  Texas,  etc.,  R. 
Co.,  2  Tex.  A.  Civ.  Cas.  S  171. 

[d]  "Penalty"  aUtlsgnlsHed.— "By 
damages  we  understand  the  indem- 
nity, or  compensation  in  money, 
which  the  law  gives  to  an  injured 
party  for  the  breach  of  a  contract  or 
a  duty.  In  theory  they  are  precisely 
commensurate  with  the  fnjury  re- 
ceived, except  In  the  case  of  exem- 
plary damages,  or  smart  money, 
where  some  element  of  fraud,  malice, 
gross  negllgencf,  or  oppression,  en- 
ters into  the  controversy.  A  penalty, 
on  the  other  hand,  is  the  punishment, 
generally  pecunlal-y,  inflicted  by  a 
law  for  its  violation.  It  has  no  ref- 
erence to  the  actual  loss  sustained 
by  him  who  sues  for  Its  recovery." 
western  Union  Tel.  Co.  v.  Cobbs,  47 
Ark.  344,  346,  1  SW  558,  68  AmR  766 
[clt  Bouvier  L.  D.,  sub  verb  "Pen- 
alty"; Field  Damages  {  1;  2  Greenleaf 
Ev.   9  253]. 

[e]  «TaIiW  dtetlngnlrtied.— "The 
word  damages  may  mean,  in  an  ac- 
tion of  tort,  much  more  than  value, 
even  when  the  value  of  property  con- 
stitutes the  principal  element  of 
damages."  Richardson  ▼.  Northrup, 
66   Barb.    (K.   Y.)    85,  89. 

S.  Pllfold's  (^ase,  10  Coke  116b, 
116b,    77  Reprint  1102. 

"It  is  to  be  known,  that  this  word 
damns  Is  taken  in  the  law  In  two 
several  signlflcatlons,  the  one  prop- 
erly and  generally,  the  other  relativS 
&  strict^:  properly,  as  in  the  cases 
which  have  been  put  upon  the  stat- 
utes of •  2  H.  4  &  8  H.  6,  where  costs 
are  Included  within  that  word:  for 
damnum  in  its  proper  and  general 
signification  dicitur  a  demendo,  cum 
dlmlnutlone  res  deterlor  fit,  and  In 
this  sense  costs  of  suit  are  damages 
to  the  plaintiff,  for  by  them  res  sua 
dimlnuitur.  But  when  the  plaintiff 
shews  for  wrong  done  to  him  to  the 
damage  of  such  a  sum,  that  is  to  be 
taken  relatlvS  for  the  wrong  which 
is  past  before  the  writ  brought,  and 
are  assessed  occaBlone  transgr*  prse- 
dlctse,  and  cannot  extend  to  costs  of 
suit,  which  are  future,  and  of  another 


nature,  sc.  to  legal  expenses,  and 
whereof  no  certainty  could  then  be 
known."     Pilfold's  Case,  supra. 

8.  Brock  v.  Bolton,  37  S.  C.  40,  16 
SB  870. 

AWaiA  of  oosta  mi  OMatrngt  see  In- 
fra (t  133-135. 

4.  See    generally   Actions    |    56. 

5.  Seaboard  Alr-Llne  R.  Co.  v. 
Smith,  3  Ga.  A.  644,  648.  60  SB  3S3; 
Bouvier  L.  D. 

e.  North  Vernon  v.  Voegler,  103 
Ind,    314,    319,   2  NB  821. 

"There  is  a  wide  distinction  be- 
tween 'damage'  and  'injury.'  They 
bear  the  some  relation  to  each  other 
as  cause  and  effect.  An  'injury,'  In 
its  legal  sense,  is  misconduct,  and 
'damage'  is  the  legal  term  applied  to 
the  loss  resulting  from  misconduct." 
Carroll  v.  Rye  Tp.,  IS  N.  D.  468,  46S, 
101   NW  894. 

7.  North  Vernon  v.  Voegler,  103 
Ind.   314,   819,   2   NB  821. 

■8.  Turner  v.  Woodward,  128  Qa. 
866,  51  SB  762.  See  Damage  ante  p 
697. 

•.  North  Vernon  v.  Voegler,  103 
Ind.  314,  319,  2  NB  821;  Finch  v. 
Heermans,    5    LuxLegReg    (PS..)    126. 

10.  Casey  v.  St.  Louis  Transit  Co.. 
116  Mo.  A.   236,  251,  91   SW  419. 

11.  Casey  v.  St.  Louis  Transit  Co., 
116  Mo.  A.  235,  91  SW  419. 

12.  Comer  v.  Age  Herald  Pub.  Co., 
151  Ala.  613,  44  S  673.  13  LRANS 
525;  Miller  v.  New  York  R.  Co..  171 
App.  Dlv.  316.  157  NYS  200;  Green 
V.  Westen  Union  Tel.  Co.,  136  N.  C. 
489,  49  SB  165,  103  AmSR  956,  67 
LRA  985,  1  AnnCas  349:  Osborne  v. 
Leach,  135  N.  C.  628,  47  SB  811.  66 
LRA  648;  Gatzow  v.  Buening,  106 
Wis.  1,  81  NW  1003,  80  AmSR  1,  49 
LRA    475. 

[a]  Another  '  definition. — "Actual 
damages  are  those  which  the  injured 
party  Is  entitled  to  recover  for 
wrongs  received  and  Injuries  done 
when  none  were  intended."  Ross  v. 
Leggett,  61  Mich.  446,  453,  28  NW 
695,  1  AmSR  608. 

[b]  Applications  of  mla. — (1)  An 
objection  that  an  instruction  uses  the 
term  "compensatory"  instead  of  "ac- 
tual" damages  is  not  well  founded, 
inasmuch  as  the  term  "compensatory 
damages"  refers  to  all  other  than 
such  as  are  "exemplary."  Mogle  v. 
Black,  6  Oh.  Clr.  Ct.  61,  3  Oh.  Cir. 
Dec.  27.  (2)  As  the  term  "compen- 
satory damages"  includes  all  those 
recoverable  as  a  matter  of  right.  It 
is  error  in  an  Instruction  to  divide 
them  into  three  kinds,  that  is.  actual, 
compensatory,"  and  exehiplary.  Gat- 
zow V.  Buening,  106  Wis.  1.  81  NW 
1003,  8  AmSR  1,  49  LRA  476. 

"OompansatoTy  dMnayW  dsflaad 
see   Infra   5   7. 

13.  Osborne  v.  Leach,  135  N.  C. 
628.  47   SE  811,   66   LRA   648. 

«CI«n«na  OamMrM"  defined  see  in- 
'™  !  20.  ,  _  , 

14.  So  Relle  V.  Western  Union  Tel. 
Co..  66  Tex.  308.  40  AmR  806. 

IB.  Blow  V.  Joyner,  166  N.  C.  140, 
72  SB  319. 


For  Ut«r  oMws,  dwralopmsnts  and  ohanrM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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actually  sustained  and  are  snaoeptible  of  measnre- 
ment,'*  and  aa  used  in  this  sense  the  phrase  "de- 
terminate pecuniary  loss"  has  been  suggested  as  a 
more  appropriate  designatiyn.^^  However,  as  the 
term  is  otherwise  used  there  may  be  two  classes  of 
actual  damages,  one  of  which  is  susceptible  of  defi- 
nite determination  and  the  other  incapable  there- 
of.'* Actual  damages  have  been  said  also  to  include 
all  damages  except  exemplary  damages."* 

[i  4]  3.  Added  Damages.  "Added  damages" 
is  a  term  used  as  synonyukous  with  what  are  more 
commonly  termed  ' ' punitory, "'"  "vindictive,"'' 
or  "exemplary"  *'  damages,'"  but  it  is  employed  in  a 
jurisdiction  repudiating  the  idea  of  punishment  in 
connection  with  the  award  of  such  damages.'* 

[i  '5]  4.  Affirmative  Damages.  "Affirmative 
damages"  is  a  term  used  to  denote  damages  recover- 
able by  defendant  in  excess  of  any  amount  which 
plaintiff  would  be  entitled  to  claim." 

[(  6]  5.  Civil  Damages.  The  term  "civil  dam- 
ages" is  one  employed  to  describe  the  damage 
which  under  statutes  relating  to  the  sale  of  intoxi- 
cating liquors  may  be  collected  by  a  wife,  child, 
parent,  guardian,  or  employer,  who  is  injured  in 
person,  property,  or  means  of  support.**' 

[f  7]  6.  Oompensatory  Damagea.  Qompensa- 
tory  damages  are  damages  given  as  an  equivalent 


for  the  injury  done.*'  "Compensatory  damages" 
and  "actual  damages"  are  synonymous  terms.** 
"Compensatory  damagea"  should  be  distinguished 
from  "nominal  damages"  although  the  amount 
awarded  as  compensation  is  merely  nominal.*' 

[(  8]  7.  Oonseiiaential  Damages.  Consequen- 
tial damages  'are  such  as  are  not  produced  without 
the  concurrence  of  some  other  event  attributable  to 
the  same  origin  or  cause.*"  The  term  may  include 
damage  which  is  so  remote  as  not  to  be  actionable.*' 
It  has  also  been  defined  as  synonymous  with  the 
term  "special  damages."  °* 

[$9]  8.  Oontinuing  Damages.  Continuing  dam- 
ages are  such  as  accrue  from  the  same  injury  or 
from  the  repetition  of  similar  acts  between  two 
specified  periods  of  time.** 

[i  10]  9.  Cosmetic  Damages.  "Cosmetic  dam- 
ages" is  a  term  sometimes  employed  to  indicate  an 
award  for  personal  disfigurement.** 

[i  11]  10.  Direct  Damages.  Direct  damages 
are  such  as  result  from  an  act  without  the  inter- 
vention of  any  intermediate  controlling  or  self- 
efficient  cause.** 

[$  12]  11.  Doable  Damages.  Double  damages 
are  an  award  in  double  the  amount  which  the  law, 
as  applicable  to  the  cLreumstancea,  would  oonsider 
tliat  plaintiff  bad  sustained.** 


16.  Wee  tern  Union  Tel.  Co.  ▼. 
Lawaon,  66  Kan.  660,  662,  72  P 
283.- 

17.  Pearam  v.  Storti,  .SI  W.  Va. 
220,   230.  6  8E  4»5. 

"It  18  certainly  true  that  this  de- 
terminate pecuniary  loss  is  actual 
damages,  or  remunerative  damages, 
or  compensatory  damages;  but  it  Is 
an  inappropriate  designation  of  this 
sort  of  damages,  because  it  does  not 
distinguish  It  from  the  second  class 
of  damages  .  .  .  indeterminate  dam- 
agea— which  is  ...  as  much  actual 
loss  or  remunerative  and  compensa- 
tory damagea  as  is  this  first  class, 
the  marked  difference  between  the 
two  classes  being  that  the  first  class 
is  capable  of  being  calculated  and 
ascertained  with  exact  or  at  least 
proximate  accuracy,  while  the  second 
class  ...  is  from  its  very  nature 
indeterminate,  and  can  never  be  as- 
certained exactly,  or  with  any  ap- 
proximation to  exactness."  Pegram 
T.  Stortz,  supra. 

18.  Georgia,  etc.,  R.  Co.  v.  Wright, 
130  Ga.  696,  697,  61  SB  718;  Ott  v. 
Press  Pub.  Co.,  40  Wash.  308,  82  P 
403. 

"The  expression  'actual  damages'  is 
not  necessarily  limited  to  pecuniary 
loss,  or  loss  of  ability  to  earn 
money."  Georgia,  etc.,  R.  Co.  v. 
Wright,  supra. 

19.  Comer  v.  Age  Herald  Pub.  Co., 
ISI  Ala.  613.  44  S  673.  IS  LRANS  526. 

aa     See  infra  9   40. 

ai.     See   infra   {    El. 

as.     See    infra    S    18. 

aa.  Ross  T.  Liggett,  61  Mich.  446, 
28   NW  695,   1  AmSR  608. 

a4.     See    infra    i    268. 

as.  Ebert  v.  The  Reuben  Doud,  3 
Fed.   620,   9   Blss.   468. 

96.  Headington  v.  Smith,  113 
Iowa  107,  84  NW  982;  Plummer  v. 
Harbut,  S  Iowa  308.  See  generally 
Intoxicating  Liquors  [23  Cyc  309]. 

87.  Monongahela  Nav.  Co.  v.  U.  S., 
148  IT.  S.  312.  326,  13  SCt  622,  37  L. 
ed.  463;  Wimer  v.  Allbaugh,  78  Iowa 
7»,  82.  42  NW  587,  16  AmSR  422. 

[a]  Otta«v  a*flatttona<— (1)  "Such 
as  measure  the  actual  loss."  Comer 
V.  Age  Herald  Pub.  Co.,  151  Ala.  613, 
(IS,  44  S  673.  IS  LRANS  525.  (2) 
"Such  as  make  the  wronged  party 
whole  as  of  the  time  of  the  in- 
Jury."  McNeil,  etc.,  Co.  v.  Cru- 
cible Steel  Co.,  207  Pa.  493,  602, 
66  A  1067.  (S)  "Such  as  adequate- 
■  ly  measure  the  actual  loss,  suf- 
fering and  outlay,  and  are  allowed  as 


a  pecuniary  equivalent  therefor." 
Armstrong  v.  Rhoads,  20  Pel.  151,  153, 
63  A  436.  (4)  "Such  as  arise  from 
actual  and  indirect  pecuniary  loss, 
mental  suffering,  value  of  time,  ac- 
tual expenses,  and  to  these  may  be 
added  Jiodily  pain  and  suffering." 
Smith  V.  Bagwell,  19  Fla.  117,  121,  45 
AmR  12.  (6)  "Those  allowed  as  a 
recompense  for  the  injury  actually 
received."  Bouvler  L.  D.;  Hender- 
son V.  Kentucky  Cent.  R.  Co.,  86  Ky. 
389,  393  5  SW  875,  9  KyL  625.  (6) 
"Those  by  which  the  actual  loss  sus- 
tained is  measured  and  the  injured 
party  recompensed  therefor."  Am- 
mons  v.  Southern  R.  Co.,  140  N.  C. 
196.  62  8E  731  (quot  Joyce  Damages 
i  26].  (7)  "Compensatory  damages 
.  .  .  simply  make  good  or  replace  the 
loss  caused  by  the  wrong."  Reld  v. 
Terwllllger,  116  N.  T.  530.  534,  22 
NB  1091.  (8)  "Compensatory  dam- 
ages proceed  from  a  sense  of  natural 
Justice,  and  are  designed  to  repair 
that  of  which  one  has  been  deprived 
by  the  wrong  of  another."  Reld  v. 
Terwllllger.  116  N.  Y.  530.  534,  22  NB 
1091.  (9)  "The  term  'compensatory 
damages'  covers  all  loss  recoverable 
as  a  matter  of  right.  It  Includes  all 
damages  for  which  the  law  gives 
compensation,  and  that  gives  rise  to 
the  term  'compensatory  damages.' " 
Gatzow  v.  Buenlng,  106  Wis.  1,  19, 
81  NW  1003,  80  AmSR  1,  49  LRA  475. 
(10)  "We  speak  of  damages  by  way 
of  compensation,  or  compensatory 
damages,  as  distinguished  from  puni- 
tive or  exemplary  damages,  the  for- 
mer being  the  equivalent  for  the  in- 
Jury  done,  and  the  latter  imposed  by 
way  of  punishment."  Monongahela 
Nav.  Co.  V.  U.  8.,  148  U.  S.  312,  326, 
13  SCt  622.  37  L.  ed.  463.  (11)  "Com- 
pensatory damages  and  exemplary  or 
punitive  damages  are  of  an  entirely 
different  nature  and  rest  upon  wholly 
different  principles  The  former  is 
Intended  to  provide  a  recompense  tor 
Injuries  sustained,  while  the  latter 
Is  intended  only  as  a  punishment  to 
the  wrongdoer,  and  to  furnish  an  ex- 
ample to  him  and  other  wrongdoers 
of  the  danger  attending  such  wrong- 
doing." Garrick  v.  Florida  Cent.,  etc., 
R.  Co..  53  S.  C.  448,  466,  31  SB  334, 
89    AmSR    874. 

Mmtof  aaa  thaoiy  of  oompaaaatoiy 
dunafaa  see  Infra  i  68. 

as.     See  supra  i  3. 

ae.  Duggan  v.  Baltimore,  etc,  R. 
Co.,  159  Pa.  248,  28  A  182,  186,  39 
AmSR   672. 


30.  Loiseau  V.  Arp,  21  S.  D.  566, 
573,  114  NW  701,  130  AmSR  741,  14 
LRANS  855. 

[a]  Otbar  daftaltUma.— (1)  "Such 
as  are  naturally  produced  but  by  in- 
direction; that  is,  the  damage  is  not 
the  direct  and  proximate  result  of 
the  cause."  John  Horstmann  Co.  v. 
U.  S.,  48  Ct.  CI.  423,  426.  (2)  "Those 
which  the  cause  in  question  naturally 
but  indirectly  produced."  Anderson 
L.  D.  [quot  Matter  of  New  York  • 
City  Bd.  of  Public  Impr.,-  99  App.  Div. 
576,  679,  91  NYS  181],  (3)  "Those 
which,  though  directly,  are  not  im- 
mediately, conj^^equential  upon  the  act 
or  default  complained  of."  Bouvier 
L.  D.  [quot  Matter  of  New  York  City 
Bd.  of  Public  Impr.,  supra].  (4) 
"Those  that  flow  naturally,  but  indi- 
rectly, from  the  wrongful  act."  Pear,- 
son  V.  Spartanburg  County,  51  8.  C. 
480,  484,  29  SB  193. 

[b]  •tetntoi7  a«llaltlOB "  'Conse- 
quential' damages  are  such  as  are 
the  necessary  and  connected  effect  of 
the  tortious  act,  though  to  some  ex- 
tent depending  upon  other  circum- 
stances." See  Parks  Civ.  Code  Annot. 
(Ga.)  :  4508;  Dublin  v.  Ogburn,  142 
Ga.  840.  S3   SB  939. 

31.  Baton  v.  Boston,  etc.,  R.  Co., 
51  N.  H.  504.  519,  12  AmR  147. 

"  'Consequential  damage'  .  .  .  means 
both  damage  which  is  so  remote  aa 
not  to  be  actionable,  and  damage 
which  is  actionable.  Sometimes  it  la 
used  to  denote  damage  which,  though 
actionable,  does  not  follow  immedi- 
ately, in  point  of  thne,  upon  the  doing 
of  the  act  complained  of.  .  .  .  On 
the  other  hand,  it  Is  used  to  denote 
a  damage  wTilch  is  so  remote  a  con- 
sequence of  an  act  that  the  law 
affords  no  remedy  to  recover  It." 
Elaton  v.  Boston,  etc.,  R.  Co.,  su- 
pra. 

38.  Pearson  v.  Spartanburg  Coun- 
ty,  51   S.  C.  480,  29  SB  193. 

Special  damagea  see  infra   |   42. 

33.     Black    L.    D. 

84.  See  Koralb  v.  Netherlands- 
American  Steam  Nav.  Co.,  175  Fed. 
998,  1000  (commissioner's  report). 

3S.  Loiseau  v.  Arp,  21  S.  D.  666. 
672,  14  NW  701,  ISO  AmSR  741,  H 
LRANS  855;  Anderson  L.  D. 

[a]  Btatstoiy  Saflattion^— "  "Di- 
rect' damages  are  such  as  follow  im- 
mediately upon  the  act  done."  Park 
Civ.  Code  Annot.  (Ga.)  I  460$;  Dnb- 
lin  v.  <}gburn,  142  Ga.  840,  83  SB  939. 

ae.  Daniel  v.  Vaccaro,  41  Ark.  316, 
329. 
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,  [(13]  12.  Enhanced  Damages.  "Enhanced 
damages"  is  a  term  used  as  synonymous  with  "ac- 
cumulative damages."" 

[i  14]  13.  Estimated  Damages.  "Estimated 
damages"  is  a  term  used  as  equivalent  to  the  term 
' '  liquidated  damages. ' '  ** 

[$  15]  14.  Excessive  Damages.  Excessive  dam- 
ages are  damages  awarded  in  an  amount  greater 
than' can  be  legally  permitted.^** 

[(  16]  15.  Ex  Contractu  Damages.  Damages 
ex  contractu,  according  to  the  civil  law,  are  dam- 
ages which  flow  from  the  breaoh  of  a  special  obli- 
gati«n.*» 

[i  17]  16.  Ex  Delicto  Damages.  Damages  ex 
delicto,  according  to  the  civil  law,  are  such  as  flow 
from  the  violation  of  a  general  duty.*^ 

[$  18]  17.  Exemplary  Damages.  Exemplary 
damages,  according  to  the  ordinary  acceptance  of  the 
term,*^  are  damages  imposed  by  way  of  punish- 
ment, and  are  given  for  that  purpose  in  addition  to 
comp>en8ation  for  a  loss  sustained.**  They  are  other- 
wise described  as  '-'added,""  "punitive,""  "vin- 
dictive,"** or  "imaginary"*'  damages,  or  "smart 


37.  Casey  v.  St.  Liouls  Transit  Co., 
116  Mo.  A.  285,  91  8W  419. 

Aocnmalattv*  daaufM  see  supra 
i  2. 

38.  Gallo  V.  McAndrews,  29  Fed. 
715. 

"XJanldated  damaffMi''  d«fliwa  see 
infra  1    31. 

8».    See  intra  t  397  et  seq. 

40.  State  t.  Fourchy,  106  La.  743,' 
\74e,  31  S  32S;  Kotin  v.  Carrollton,  10 

La.   Ann.   719,.  720. 

41.  State  V.  Fourchy,  106  La.  743, 
766,  31  S  325;  Kohn  v.  Carrollton,  10 
La.   Ann.    719,    720. 

43.  Monongahela  Nay.  Co.  v.  U.  S., 
148  U.  S.  312,  326,  13  SCt  622.  37  L.  ed. 
463;  Garrick  v.  Florida  Cenu  etc..  R. 
Co..  B3  S.  C.  44S,  457,  31  SB  334,  69 
AmSR   874. 

"Compensatory  damaKes  and  exem- 
plary or  punitive  danjages  are  of  en- 
tirely dltTerent  nature  and  rest  upon 
wholly  different  principles.  The  for- 
mer is  intended  to  provide  a  rec- 
ompense for  injuries  sustained,  while 
the  latter  is  intended  only  as  a  pun- 
ishment to  the  wrongdoer,  and  to  fur- 
nish an  example  to  him  and  other 
wrongdoers  of  the  danger  attending 
such  wrongdoing."  Qarrick  v.  Florida 
Cent.,  etc.,  R.  Co.,  supra. 

ni«oz7  of  •xemplMT  damafea  (an^ 
MraU7  see  infra  i  268.     , 

43.  U.  8. — Monongahela  Nav.  Co. 
V.  U.  S.,  148  U.  S.  312,  13  SCt  622,  37 
L.  ed.  463;  Palo  Alto  Bank  v.  Paciflc 
Postal  Tel.  Cable  Co.,  103  Fed.  841 
Faff  109  Fed.  369,  48  CCA  413,  54  LRA 
711];  Roza  v.  Smith,  65  Fed.   592. 

Ala. — Comer  y.  Age  Herald  Pub. 
Cfi.,  161  Ala.  613,  44  8  673,  13  LRANS 
525. 

Cal. — 'Warner  v.  Southern  Pac.  Co., 
118  Cal.  105,  4S  P  187,  54  AmSR  327. 

Colo. — Fi-ench  y.  Deane,  19  Colo. 
604.  36  P  609,  24  LRA  887;  Murphy 
y.  Hobbs,  7  Colo.  641,  5  P  119,  49 
AmR  366. 

Conn. — ^Hanna  y.  Sweeney,  78  Conn. 
492,   62   A  786,   4  LRANS  907. 

Del. — Farrow  y.  Hoffecker,  23  Del. 
228,  79  A  920;  Armstrong  v.  Rhoads, 
20  Del.  161,  53  A  435;  Hendle  v. 
Geller,  50  A  632,  633. 

Fla.— Smith  V.  Bagwell,  19  Fla.  117, 
121,  46  AmR  12. 

III. — Consolidated  Coal  Co.  v.  Haen* 
ni,  146  111.  614,  35  NF  162. 

Kan. — Atchison,  etc.,  R.  Co.  y.  'Wat- 
apn.  37  Kan.  773,  15  P  877. 

Mo. — Freidenheit  v.  Edmundson, 
36  Mo.  226.  280,  88  AmD  141. 

N.  H.— Fay  v.  Parker,  63  N.  H.  342, 
843,    16  AmR  270. 

N.  J. — Haver  y.  New  Jersey  Cent. 
R.  Co..  64  N.  J.  L.  312,  45  A  593. 

N.  T.— Reid  V.  Terwilliger,  116  N. 


T.  530.  22  NK  1091;  Hamilton  v.  .Third 
Ave.  R.  Co..  53  N.  Y.  25.  28;  Eddy  v. 
Syracuse  Rapid-Transit  R.  Co.,  50 
App.  Div.  109,  63  NYS  645;  Rawlins 
y.  VIdvard,  34  Hun  205;  Hamilton 
y.  Third  Ave.  R.  Co.,  35  N.  Y.  Super. 
118,  13  AbbPrNS  318,  44  HovirPr  294 
[rev  on  other  grounds  53  N.  Y.  251; 
Fry  V.  Bennett,  11  N.  Y.  Super.  247, 
1  AbbPr  289;  Miller  v.  Donovan,  16 
Misc.  453,  39  NYS  820;  Limbeck  v. 
Gerry,  15  Misc.  663,  39  NYS  96. 

Pa. — Springer  v.  J.  H.  Somers  Fuel 
Co.,    196    Pa.   158,    46   A   370. 

S.  C. — Oliver  v.  Columbia,  etc.,  R. 
Co.,  65  S.  C.  1,  43  SE  307;  Garrick  v. 
Florida  Cent.,  etc.,  R.  Co.,  53  S.  C. 
448,   31    SE   334,   69   AmSR  874. 

Tenn. — Loulsyille,  etc.,  R.  Co.  y. 
Ray,  101  Tenn.  1,  46  SVf  554;  Louis- 
ville, etc.,  R.  Co.  v.  Guinan,  11  Lea 
98,    103,    47    AmR    279. 

Tex. — Flanagan  v.  'Womack,  54  Tex. 
45.   47. 

Vt.— Goldsmith  v.  Joy,  61  Vt.  488, 
17  A  1010,  15  AmSR  923,  4  LRA  500. 

W..'Va. — McMaster  v.  Dyer,  44  W. 
Va.  644.  29  SE  1016;  Mayer  y.  Frobe, 
40  W.   Va.    248.    22    SB   58. 

'Wis. — Haberman  v.  Gasser,  104 
V?ls.   98.    80   N'W    105. 

[a]  Other  delliiltioaa. — (1)  "Exem- 
plary damages  .  .  .  besides  making 
good  the  loss,  serve  to  punish  and 
make  an  example  of  the  wrong-doer." 
Reld  v.  Terwilliger,  116  N.  Y.  530, 
634,  22  NE  1091.  (2)  "Exemplary, 
vindictive  or  punitory  damages  are 
such  as  blend  together  the  Interests 
of  society  and  of  the  aggrieved  indi- 
vidual, and  are  not  only  a  recompense 
to  the  sufferer  but  a  punishment  to 
the  offender  and  an  example  to  the 
community."  Smith  y.  Bagwell,  19 
Fla.  117,  121,  45  AmR  12.  (3)  "Ex- 
emplary or  punitive  damages  are  such 
as  exceed  the  loss,  etc.,  sustained,  and 
are  given  as  a  kind  of  punishment 
to  the  defendant  with  a  view  of  pre- 
venting similar  wrongs  in  the  fu- 
ture." Armstrong  v.  Rhoads,  20  Del. 
151.  153.  53  A  435. 

44>     See   supra    (    4. 

46.    See  inf?a  t  40. 

46.  See  infra  t  61. 

47.  See  infra   i   22. 

48.  U.  S. — Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U.  S.  101,  107,  18  SCt 
261,  37  L.  ed.  97. 

Conn. — Hull  v.  Douglass,  79  Conn. 
266,  64  A  351;  Hanna  v.  Sweeney, 
78  Conn.  492,  62  A  785,  4  LRANS  907. 

Del. — Farrow  v.  Hoffecker,  23  Del. 
223,  79  A  920;  Hendle  v.  Geller,  50 
A  632,  683. 

Ga. — ^Atlantic  Coast  Line  R.  Co.  v. 
Moore,   8  Ga.  A.   185,   68   SE  875. 

III.— <;on8olldated      Coal      Co.      v. 


money,"**  the  tenns  being  ordinarily  regarded  as 
synonsrmovs.**  However,  the  idea  of  punishment 
does  not,  according  to  all  authorities,  enter  into 
the  definition  of  Exemplary  damages,'"  but  the  term 
is  employed  to  mean  an  increased  award  of  dam- 
ages in  view  of  the  supposed  a^ravation  of  the 
injury  to  the  feelings  of  plaintiff  by  the  wanton  or 
reckless  act  of  defendant,^'  in  which  case  they  are 
confined  to  compensation.*^  The  term  "exemplary 
damages"  has  also  been  employed  as  descriptive  of 
elements  of  recovery  insusceptible  of  pecuniary 
measurement,**  and  of  a  sum  for  plaintiff's  expenses 
in  litigation  awarded  in  addition  to  his  actual  dam- 
ages.** 

[$  19]  18.  Fee  Damages.  "Fee  damages"  is  a 
term  employed  in  eminent  domain  proceedings  {o  in- 
dicate damages  awarded  for  rights  acquired  for  all 
time  to  come  or  at  least  for  the  corptorate  existence 
of  the  taker.** 

[$  20]  19.  General  Damages.  Glenerai  damages 
are  such  as  the  law  implies  and  presumes  to  have  oc- 
curred from  the  wrong  complained  of.**  They  are 
such  as  naturally  and  necessarily  result  from  the 

Haenni,   146   III.    614,    35   NE  162. 

N.  J. — Shallcross  v.  'West  Jersey, 
etc.,  R.  Co.,  75  N.  J.  L.  395,  67  A  931. 

N.  T. — Craven  v.  Bloomingdale,  171 
N.  Y.  439,   64  NE   189. 

Okl. — Western  Union  Tel.  Co.  y. 
Reeves,   34  Okl.   468,  126  P  216. 

Pa. — Springer  v.  J.  H.  Somers  Fuel 
Co.,   196  Pa.   156,   46  A  370. 

49.  U.  S.^Lake  Shore,  etc.,  R.  Co. 
V.  Prentice.  147  U.  S.  101,  13  SCt  261. 
37   L.   ed.    97. 

Colo. — Murphy  v.  Hobbs,  7  Colo. 
541,  5  P  119,  49  AmR  366. 

Conn. — Hull  v.  Douglass,  79  Conn. 
266,  64  A  351;'  Hanna  v.  Sweeney, 
78  Conn.  492.  62  A  786,  4  LRANS  907. 

Del. — Farrow  v.  Hoffecker,  23  Del. 
223,  79  A  920. 

D.  C. — Herfurth  y.  Washington,  6 
D    C    288 

111!— Lowry  v.  Coster,  91  111.  182; 
Roth   v.    Eppy,    SO   111.    283. 

Ind. — Koerner  v.  Oberly,  56  Ind. 
284,   26  AmR  34. 

Iowa. — Hendrickson  v.  Kingsbury, 
21  Iowa  379. 

Ky. — Doerhoefer  v.  Shewmaker,  123 
Ky.  646,  97  SW  7,  29  KyL  1193;  Louis- 
ville, etc..  R.  Co.  V.  Kelly,  loO  Ky. 
421,  38  SW  852,  40  SW  452.  19  KyL 
69;  Chiles  v  Drake,  2  Mete.  146,  74 
AmD   406. 

Mo. — Green  v.  Craig,  47  Mo.  90. 

N.  H.— Blxby  v.  Dunlap,  66  N.  H. 
456,  22  AmR  476;  Fay  v.  Parker.  63 
N.  H.  342,  16  AmR  270. 

N.  Y. — Pry  v.  Bennett,  11  N.  T. 
Super.  247,  1  AbbPr  289. 

S.  C. — Oliver  v.  Columbia,  etc,  R. 
Co.,  65  S.  C.  1,  43  SE  307. 

W.  'Va. — Claiborne  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  363.  S3  SB 
262. 

so.    See  infra  i  268. 

51.  Boydan  y.  Haber^tumpf,  129 
Mich.  137,  88  NW  386;  Ford  v.  Chee- 
yer,  105  Mich.  679,  63  NW  975. 

68.     See  infra  S  268. 

63,  Newman  v.  Stein,  75  Mich.  402. 
42  NW  956,  13  AmSR  447;  Ross  v. 
Leggett,  61  Mich.  446,  28  NW  695.  1 
AmSR  608;  Stilson  v.  Gibbs,  53  Mich. 
280,  18  NW  815;  Brossoit  v.  Turcotte, 
20  LCJur  141;  Falardeau  v.  Couture, 
2  LCJur  96;  Mathieu  v.  Laflamme,  4 
RevLeg    371. 

54.  Shupack  v.  Gordon,  79  Conn. 
298,  64  A  740;  Hull  v.  Douglass,  79 
Conn.  266.  64  A  351. 

66.  Peo.  v.  Barker,  165  N.  T.  806, 
316,  59  NE  137,  151.  See  generally 
Eminent  Domain   [16  Cyc  643]. 

56.  U.  S. — Lillard  y.  Kentucky 
Distilleries,  etc.,  Co.,  134  Fed.  168, 
177,   67  CCA  74. 

Ala. — Dis.  op.  Sloss-Sheffleld  Steel, 
etc..   Iron  Co.   v.   Dickinson,   167  Ala. 


For  later  oaaes,  dwrelopmtats  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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wrong,'^  although  this  does  not  mean  that  they 
must  inevitably  and  always  result  from  a  given 
wrong."  General  damages  in  the  case  of  a  breach 
of  contract  are  such  damages  as  the  law  implies  or 
presumes  from  the  breach  complained  of.''"  Simi- 
larly, in  an  action  of  tort  general  damages  are  such 
as  are  not  caused  by  any  incidental  fact  or  by  the 
peculiar  situation  and  circumstances  of  the  part^ 
but  are  the  natural  and  uniform  effects  of  the  injury 
itself.*"  The  subject  of  general  and  special  damages 
as  contradistinguished  is  principally  a  question  of 
pleading,  the  general  rule  being  that,  where  special 
damages  are  not  claimed,  a  party  can  recover  only 
such  damages  as  are  not  only  the  natural  and  proxi- 
mate result,  but  also  the  necessary  result  of  the  act 
complained  of.*^ 

[$  21]  20.  Oroas  Damages.  "Gross  damages" 
is  a  term  sometimes  employed  in  statutes  relating 
to  the  assessment  of  damages  for  recurring  injuries 
to  land  M  by  flowage  to  indicate  the  amount  awarded 
for  damages  up  to  the  time  of  the  proceeding,  as 
disting^shed  from  an  award  for  annual  damages 
thereafte^.'* 

[f  22]  21.  Imaginary  Damages.  "Imaginary 
damages"  is  a  term  sometimes  used  as  synonymous 
with   "exemplary   damages."" 

[}  23]  22.  Inadequate  Damages.  Inadequate 
damages  are  such  as  will  not  compensate  the  par- 

211,  216,  E2  S  5»4;  Irbjr  ▼.  WUde, 
150  Ala.  402,  404,  43  S  674. 

Cal. — Treadwell  v.  Whlttler,  80 
Cal.  574,  579.  22  P  266,  13  AmSR  175, 
5  LRA  498;  Wallace  v.  Ah  Sam,  71 
Cal.  197,  201,  12  P  46,  60  AmR  534; 
Moore   v.   Fredericks,    24  Cal.   A.    636. 

538.  141  P  1049;  Morris  v.  Allen,  17 
Cai:  A.  «84,  688,  121  P  690. 

Colo. — ^Herfort  v.  Cramer,  7  Colo. 
483,  492.   4  P  896, 

Conn. — Cordner  v.  Hall,  84  Conn. 
117,  119.  79  A  56;  Bristol  Mfg.  Co.  t. 
Grldley,  28  Conn.  201,  212. 

Ga. — ^Bibb  County  v.  Ham,  110  Oa. 
340.  S41.  35  SB  «5S;  Kenny  v.  Collier, 
79  Ga.   743,  745.  8  SB  68. 

Ida. — Lee  v.  Boise  Dev.  Co.,  21  Ida. 
461,   467.  122  P  861. 

III. — Olmstead  v.  Burke,  26  111.  86. 

Ind. — Llndley  v.  Dempsey,  45  Ind. 
246,  249;  Oldfather  y.  Zent,  14  Ind. 
A.  89,  100,  41  NK  655. 

Kan. — Atcliison,  etc..  R.  Co.  v.  Rice, 
36   Kan.    593.   602,    14   P  229. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ro- 
ney.  108  SW  343,  344,  32  KyL  1326; 
Cumberland  Tel.,  etc..  Co.  v.  Over- 
fleld,  127  Ky.  548,  106  SW  242,  32 
KyL   421. 

Me.— Tyler  v.  Salley,  82  Me.  128. 
130,  19  A  107. 

Mich. — Bateman  v.  Blake,  81  Mich. 
227.   281.   45  NW   831. 

Minn. — Smith  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  169,  172,  14  NW  797; 
Chamberlain    v.    Porter,    9   Minn.    260. 

Mo. — Nicholson  v.  Rogers.  129  Mo. 
136,  140,  31  SW  360;  Brown  v.  Hanni- 
bal, etc.,  R.  Co.,  99  Mo.  310,  12  SW 
655;  State  v.  Blackman.  61  Mo.  319, 
321;  Vanbusklrk  v.  Quincy,  etc.,  R. 
Co.,  131  Mo  A.  357,  361.  Ill  SW  832; 
Barrett  v.  Western  Union  Tel.  Co.,  42 
Ho.    A.    542.    550. 

Mont. — O'Brien  v.  Quinn,  35  Mont. 
441,  447,  90  P  166;  Root  v.  Butte,  etc., 
R.  Co..  20  Mont.  864,  357,  51  P  166. 

N.  T. — Vandersllce  v.  Newton,  4 
N.  T.  130,  132:  Loftus  v.  Bennett,  68 
App.  Div.  128.  131.  74  NYS  290:  Wood- 
ruff V.  Bradstreet  Co.,  36  Hun  16.  17 
raff  lie  N.  Y.  217.  22  NE  364.  6  LRA 
5551;  Lynch  v.  Third  Ave.  R.  Co.,  69 
N.  Y.  Super.  71,  13  NYS  238  taff  128 
N.  Y.  681  mem,  29  NE  149V 

Or. — Hoakins  v.  Scott,  62  Or.  271, 
278.   96    P   1112. 

S.  C. — Slzer  v.  Dopson.  89  S.  C.  635, 

539.  72  8E  464;  Epstin  ▼.  Berman.  78 
S.  C.  327.  330,  58  SE  1013;  Mood  v. 
Western  Union  Tel.  Co.,  40  S.  C.  624, 
628,  19  8E  67. 


ties  or  place  them  in  the  position  in  whieh  they 
formerly  stood.'* 

[$  24]  23.  Incidental  Damages.  "Incidental 
damages"  is  a  term  used  in  condemnation  proceed- 
ings to  describe  compensation  for  such  inconven- 
ience as  results  to  a  person  whose  land  is  taken  by 
reason  of  the  taking  and  use." 

{$25]  24.  Indeterminate  Damages.  "Indeter- 
minate damages"  is  a  designation  sometimes  ap- 
plied to  elements  of  recovery  which  are  not  sus- 
ceptible of  pecuniary  measurement,**  or  to  dam- 
ages, which  are  ordinarily  termed  "exemj^ary  dam- 


Tex. — So  Relle  v.  Western  Union 
Tel.  Co.,  65  Tex.  308,  311,  40  AmR 
8t>6. 

Utah. — McKInney  v.  Carson,  35 
Utah  180,  190,  99  P  660;  North  Point 
Cons.  Irr.  Co.  v.  Utah,  etc..  Canal  Co.. 
23    Utah    199,    206,    63    P    812. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Spears, 
110  Va.   110,   113,  66  SE  482. 

Wash. — Stowd  V.  La  Conner  Trad- 
ing, etc.,  Co.,  39  Wash.  28,  30,  80  P. 
866. 

"These  damages  the  law  implies 
will  proceed  from  the  act,  although 
the  amount  may  often  be  in  the  rea- 
sonable discretion  of  the  jury." 
Mitchell  V.  Clarke.  71  Cal.  163,  167, 
11  P  882,   GO  AmR  529. 

[a]  Other  deflnitiona. — (1)  "Such 
as  naturally  result  from  the  act  com- 
plained of,  or  which  the  law  Implies 
therefrom."  So  Relle  v.  Western 
Union  Tel.  Co.,  56  Tex.  308,  311,  40 
AmR  805.  (2)  "Such  as  the  law  im- 
plies or  presumes  to  have  occurred 
from  the  wrong  complained  of." 
Thompson  v.  St.  Louis,  etc..  R.  Co.,  Ill 
Mo.  A.  465.  476.  86  SW  465  [quot  and 
adopting  definition  in  Brown  v.  Han- 
nibal, etc.,  R.  Co., '99  Mo.  310,  12  SW 
656];  Hoskina  v.  Scott,  52  Or.  271, 
96  P  1112.  (3)  "Damages  which  nec- 
essarily result  from  the  act  com- 
plained of  are  denominated  'general 
damages.'  "  Terrace  Water  Co.  v.  San 
Antonio,  etc.,  Co.,  1  Cal.  A.  611,  613, 
82   P   662. 

67.  Ala. — King  Land,  etc.,  Co.  v. 
Bowen.  7  Ala.  A. -462,  480,  61  S  22. 

Cal.— Morris  v.  Allen,  17  Cal.  A. 
684,  688,   121   P  690. 

Conn. — Bristol  Mfg.  Co.  v.  Gridley, 
28    Conn.    201.    210. 

Dak. — Thompson  v.  Webber,  4  Dak. 
240.  246,  29  NW  671. 

Ind.— Aufderhelde  -v.  Fulk,  (A.)  112 
NE  399,  401. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Rice, 
36  Kan.  693,  602,  14  P  229. 

N.  Y. — Baltimore  Mach.  Works  v. 
McKelvey.  71  App.  Dlv.  340,  342.  76 
NYS  1090;  Young  v.  Scheu,  56  Hun 
307,  308,  9  NYS  349. 

S.  C. — Epstin  V.  Berman,  78  S.  C 
327.   329,   58    RE   1013. 

Utah. — McKInney  v.  Carson,  36 
Utah   180.  189.   99  P  660. 

Wyo. — Henderson  v.  Coleman,  19 
Wyo.    183.    217.    115   P   439.   1136. 

sa  Smith  V.  St.  Paul.  etc..  R.  Co., 
30   Minn,    169,   172.   14   NW  797. 

69.  Howard  Supply  Co.  v.  Wells. 
176  Fed.  512;  516,  100  CCA  70;  LiUard 


[$  26]  25.  IndiYidnal  Damages.  "Individual 
damage"  is  a  term  sometimes  applied. to  indicate 
that  special  and  peculiar  injury  to  a  private  person 
which  will  permit  him  to  sue  to  enforce  a  right  or 
to  redress  a  wrong  of  a  public  nature.** 

[_%  27]  26.  Intervening  Damages.  Intervening 
damages,  as  the  phrase  is  employed  in  a  st^atutory 
recc^nizance,  have  been  defined  as  being  such  as  are 
occasioned  to  the  appellee  or  reviewee  throngh  b«iz^ 
delayed,  as  by  a  material  alteration  in  the  circum- 
stances or  situation  of  the  party  appealing  or  re- 
viewing.** ' 

{%  28]  27.  Irreparable  Damages.  The  .plurftse 
"irreparable  damages"  is  sometimes  empl^^e^ jj^f) 
meaning  damages  which  can  be  estimated  oaly,.lq( 


V.  Kentucky  Distilleries,  etc.,'  Co.,  134 
Fed.  168,  67  CCA  74;  Wallace  v.  ATI 
Sam,  71  Cal.  197,  12  P  46,  60  AiilR 
534;  Llndley  v.  Dempsey,  46  Ind.  246. 

60.  Donnell  v.  Jones,  13  Ala.  49S, 
48  AmD  59;  Bradbury  v.  Benton,.  69 
Me.  194;  Fleddermann  v.  St.  LoiiW 
Transit  Co..  134  Mo.  A.  199,  113  SW 
1143;  Hopkins  v.  Atlantic,  etc,  R.  Co, 
36  N.  H.  5,  72  AmD  287. 

61.  Feshlne  v.  Shepperson,  17 
Gratt.    (58  Va.)    472,   94  AmD  468. 

Pleadiaf  see  Infra  {  305. 

ea.  Ingram  v.  Main  Water  Co.,  98 
Me.  566,  67  A  893.  See  generally 
Eminent    Domain. 

63.  Murphy  v.  Hobbs,  7  Colo,  541. 
547,  6  P  119,  49  AmR  366. 

"So  long  as  the  Jury  are  consid- 
ering the  material  pecuniary  injury, 
direct  or  approximate,  shown  by  the 
evidence,  and  the  physical  pain,  their 
inquiry  relates  to  what  are  termed 
actual  damages;  but  when  authorized 
by  a  vicious  intent  of  the  wrong-doer, 
they  turn  to  the  realm  of  mental 
anguish,  public  indignity,  wounded 
sensibility,  etc.,  the  damages  awarded 
may  more  appropriately  be  described 
as  presumptive,  speculative,  or  im- 
aginary. The  injury  in  the  latte^ 
case  is  no  less  actual  or  real  than 
in  the  former,  but  it  is  less  tangible; 
compensation  therefor  is  more  a  mat- 
ter of  Judgment,  less  a  result  of  com- 
putation."    Murphy  v.  Hobbs,   supra. 

"Bxemplary  damages"  ddUied  see 
supra  1  18. 

64.  Insurance  Co.  of  North  Amer- 
ica v.  Bonner,  7  CoTo.  A.  97,  99,  42  P 
681. 

Xeoovety  of  dk^nams  a«  adequate 
lamedy  at  law  see  Equity  [16  Cyc 
45];  Injunctions  [22  Cyc  771];  Spe- 
ciflc  Performance  [36  Cyc  652  et  seq]. 

es.  Chicago,  etc.,  R.  Co.  y.  Rott- 
gering.  83  SW  584,  26  KyL  1167.  See 
generally  Eminent  Domain  [16  Cyc 
733]. 

66.  Pegram  v.  Storta,  31  W.  Va. 
220.    237,    6   SE  485. 

67.  Pegram  v.  Storts,  81  W.  Va. 
220,  237,  6  SE  486. 

68.  See  generally  Actions  I  86. 
■dgbt  to   abate  anlaasoe   see   Nui- 
sances [29  Cyc  1208]. 

Obstractlon  of  higliway  see  High- 
ways   [37   C.TC   2521. 

69.  Peaoely  v.  Bnckmlnster,  1  Ty- 
ler (Vt.)   264,  267. 

[a]  Another  dellaltlen. — "  'Inter- 
vening damages'  are  such  as  will 
make  the  party  as  well  off,  as  if  no 
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conjecture  and  not  by  any  accurate  standard.'" 

[i  29]  28.  Land  Damages.  The  term  "land 
damages"  is  one  employed  with  reference  to  com- 
pensation for  land  injured  or  taken  in  eminent  do- 
main pitoceedings.'^ 

[$30]  29.  Legal  Bt^magea.  Legal  damages  are 
such  losses  or.  detriments  as  the  law  compensates 
in  consequence  of  a  wrong  committed.'* 

[$31]  SO.  Liauidated  Damages.  Liquidated 
damages  are  those  the  amount  whereof  has  been  as- 
certained by  judgment '''  or  by  the  specific  agreement 
of  the  parties.'* 

[$  32]  31.  Multiple  Damages.  Multiple  dam- 
i^es  are  damages  awarded  under  a  statute  permit- 
ting a  recovery  in  double  or  triple  the  amount  of 
the  actual  damages  sustained." 

[$  33]  S2,  Necessary  Damages.  Necessary  dam- 
ages are  those  consequences  of  an  injury  usually 
denominated  "general"  as  distinguished  from 
"special"  damages." 

[$  34]  SS.  Nominal  Damages.  Nominal  dam- 
ages are  a  small  and  trivial  sum  awarded  for  a 
technical  injury  due  to  a  violation  of  some  legal 
right,  and  as  a  consequence  of  which  some  damages 
must  be  awarded  to  determine  the  right." 

[$  35]  i34.  Nonpecuniary  Damages.  Nonx)ecu- 
biary  damages,  in  actions  for  personal  injuries,  have 
been  held  to  mean  damages  the  amount^  of  which 
cannot  be  determined  by  any  known  rule,  but  which 
depend  upon  the  underlying  judgment  of  an  impar- 
tial court  or  jury,'^  such  as  damages  for  pain,  suf- 


fering, loss  of  reputation,  impairmoott  of  faculties, 
etc.'" 

[i  36]  35.  Pecuniary  Damages.  Pecuniary  dam- 
ages are  a  smaller  class  of  damages  within  the 
larger  class  of  damages  generally  ;"■  they  are  not  lim- 
ited to  the  loss  of  money ,^^  but  as  applied  to  actions 
for  personal  injuries  have  been  defined  as  damages 
which  can  be  accurately  estimated,  such  as  loss  of 
wages,  costs  of  medical  attendance,  etc.^*  "Pecu- 
niary" is  a  word  of  much  narrower  scope  than  "nec- 
essary." •» 

[$  37]  36.  Permanent  Damages.  Permanent 
damages  are  damages  for  the  entire  injury  done, 
present,  past,  and  prospective.** 

[i  38]  37.  PresnmptiTe  Damages.  The  term 
"presiunptive  damages"  is  sometimes  used  as  syn- 
onymous with  ' '  exemplary  damages. ' '  *" 

[(  39]  38.  Proximate  Damages.  Proximate  dam- 
ages include  all  damage  directly  and  immediately 
caused  by  the  wrongful  act,  and  such  consequential 
damage  as  results  from  intermediate  causes,  where 
the  natural  and  probable  effect  of  the  act  com- 
plained of  is  to  set  in  operation  the  intervenii^ 
cause  from  which  the  loss  directly  results."  Proxi- 
mate damages  in  cases  of  negligence  are  the  ordi- 
nai;y  and  natural  results  of  the  negligence.^' 

[$  40]  39.  Punitive  or  Punitory  Damages. 
Punitive  damages  are  those  given  in  addition  to 
compensation  for  a  loss  sustained,  in  order  to  pun- 
ish, and  make  an  example  of,  the  wrongdoer."* 
"Punitive,"  "vindictive,"  and  "exemplary"  dam- 


appeal  had  been   taken."     AcQTegoT 
V.  Balch,  17  Tt.  S62,  668. 

70.  Columbia  College  of  Mustc, 
etc.  V.  Tunberg,  64  Wash.  19,  23,  116 
P  280. 

XtMpamU*  lajnxy  am  ground  for 
iBjwictlaii  see  injunctions  [22  Cyc 
768]. 

71.  See  New  Tork,  etc.,  R.  Co.  v. 
Blackstone,  184  Mass.  491,  496,  69  NE 
SIS;  Peo.  V.  Hilts,  27  Mlac.  290,  292, 
68  NTS  434  [aff  47  App.  Dlv.  629 
mem,  62  NYS  1145  mem  (all  168  N. 
T.  694,  57  NB  1122)]. 

"Compensation  for  land  taken  un- 
der the  power  of  eminent  domain  and 
for  the  buildings  on  it  is  technically 
'land  damages.'  "  New  Tork,  etc.,  R. 
Co.  V.  Blackstone,  supra. 

n.  via.  op.  Stuhr  v.  Curran,  44 
N.  J.  L.  181,  201,  «3  AroR  353. 

7S.     Black  L.  D. 

74.  Black  L..  D. 

[a]  Other  definltloaa. — (1)  "Dam- 
ages the  amount  of  which  has  been 
determined  by  anticipatory  agreement 
between  the  parties,"  Bouvier  L.  D. 
(2)  "Damages  for  a  specifio  sum  stip- 
ulated or  agreed  upon  as  part  of  a 
contract,  as  the  amount  to  be  paid  to 
a  party  who  alleges  and  proves  a 
breach  of  it."  Bouvier  L.  D.  (3) 
''The  term  'liquidated  damages'  Is 
used  In  reference  to  the  breach  of 
a  contract  or  nonperformance  of  duty 
as  ezpk-essing  a  fixed  sum  which  Is 
agreed  upon  between  the  parties  as 
the  ascertained  damage  which  the 
one  is  to  receive  and  the  other  to 
pay  because  of  the  default"  U.  S. 
V.  U.  S.  Fidelity,  etc.,  Co.,  161  Fed. 
634,  636  [app  dism  158  Fed.  1022 
mem,  86  CCA  673  mem]. 

Agreements  as  to  Uonldntaa  Oaa^ 
•(M  s^  infra   99   231-267. 

75.  See  infra  (  299. 

76.  Browning  v.  Wabash  Western 
R.   Co.,    (Mo.)    24  SW   731,   736. 

OmuzU  damages  see  supra  9  20. 

77.  Chaffln  v.  Fries  Mfg.,  etc.,  Co., 
135  N.  C.  95,  102,  47  SE  226  tclt  1 
Joyce  Damages  9  8,  1  Sutherland 
Damages  9  9];  Blake  v.  Atlas  Supply 
Co.,  51  Okl.  426,  428,  162  P  81. 

[a]  Other  dsflnltlona. — (l)  "Those 
recoverable  where  a  legal  right  Is  to 


be  vindicated  from  an  invasion  that 
has  produced  no  actual  present  loss 
of  any  kind."  Duggan  v.  Baltimore, 
etc,  R.  Co.,  169  Pa.  248,  253,  28  A 
182,  186,  89  AmSR  672.  (2)  "A  tri- 
fling sum,  awarded  where  a  breach 
of  duty  or  an  Infraction  of  the  plaln- 
tifTs  right  Is  shown,  but  no  serious 
loss  is  proved  to  have  been  sus- 
tained." Maher  v.  Wilson,  139  Cal. 
514,  620,  73  P  418  [quot  Bouvier  L. 
D.j;  Armstrong  v.  Rboads,  20  Del. 
151.  153,  63  A  436.  (3)  "A  trifling 
sum  awarded  where  from  the  nature 
of  the  case  some  Injury  has  been 
done,  the  amount  of  which  proofs  fail 
entirely  to  show."     Maher  v.  Wilson, 

139  Cal.  514,  620,  78  P  418  Cquot  Bou- 
vier li.  D.].  (4)  "Some  small  sum 
sufficient  to  cover  and  carry  the 
costs."  Ransone  v.  Christain,  56  Qa. 
851  (quot  Batson  v.  Higginbothem,  7 
Qa.  A.  836.  838,  68  SE  455].  (5) 
"Nominal  damages  arise  by  implica- 
tion of  law  for  the  violation  of  the 
rights  of  another  from  which  injury 
arises,  but  which  are  either  incapable 
of  ascertainment,  or  the  value  of 
which  the  proof  wholly  falls  to 
show."  Western  Union  Tel.  Co.  v. 
Lawson,  66  Kan.   660,   662,  72  P  288. 

78.  L.  W.  Pomerene  Co.  v.  White, 
70  Nebr.  171,  97  NW  232. 

79.  L.  W.  Pomefene  Co.  v.  White, 
70  Nebr.  171,  97  NW  232. 

80^  Browning  v.  Wabash  Western 
R.  Co.,  (Mo.)  24  SW  731,  738. 

Paonalarjr  Injnry  nnder  daatli 
statutes  see  Death. 

81.  Mclntyre  v.  New  Tork  Cent. 
R.  Co.,  87  N.  T.  287,  86  HowPr  36 
[aff  47   Barb.   615], 

89.  L.  W.  Pomirene  Co.  v.  White, 
70  Nebr.   171,   176,  97  NW  232. 

88.  Browning  v.  Wabash  Western 
R.  Co.,   (Mo.)   24  SW  731. 

84.  Porter  v.  Aberdeen,  etc.,  R. 
Co.,  148  N.  C.  563,  566,  62  SE  741; 
McHenry  v.  Parkersburg,  86  W.  Va. 
533,  535.  66  SB  760.  29  LRANS  860. 

85.  Murphy  v.  Hobbs,  7  Colo.  641. 
547,    5   P    119,    49   AmR   366. 

"BssmplMT  damares"  deflasd  see 
supra  9  18. 

86.  Westwater    v.    Grace    Church, 

140  Cal.  839,   342,  73  P  1055;  Friend 


&  Terry  L.  Co.  v.  Miller,  67  C^al.  4<4. 
8  P  40;  Pielke  v.  Chicago,  etc,  R.  Co., 
5  Dak.  444,  463,  41  NW  669.  See  also 
supra  99  8,  11,  and  infra  9  40. 

"Strictly  speaking,  there  are  no 
remote  causes  and  no  remote  dam- 
ages; the  proximate  cause  is  that 
which  produces  the  damage."  Pielke 
v.  Chicago,  etc.,  B.  Co.,  supra. 

[a]  Othar  delliifMoiis— '(1)  "Prox- 
imate and  remote  damages  are  the  re- 
sult of  proximate  and  remote  causes, 
reasoning  in  an  inverse  order." 
Pielke  V.  Chicago,  etc.,  R.  Co.,  6  Dak. 
444,  453,  41  NW  669.  (2)  "Proxi- 
mate damages  are  those  that  are  the 
ordinary  and  natural  results  of  the 
defendant's  act .  such  as  are  usual 
and  might  therefore  have  been  ex- 
pected." Halle  v.  Texas,  etc,  R.  Co., 
60  Fed.  657,  659,  9  CCA  184,  23  LRA 
774;  Mitchell  v.  Rochester  R.  Co.,  151 
N.  T.  107,  110,  45  NB  354,  58  AmSR 
604,  34  LRA  781;  Loiseau  v.  Arp. 
21  S.  D.  666,  673.  14  NW  701,  130 
AmSR  741.  14  LRANS  856. 

Vatnral,  probaUe,  and  pxtnlnuit* 
oonsegoanocs  see  infra  9  69  et  seq. 

87.  Henry  v.  Southern  Pac  R.  Co., 
60  Cal.  176;  Mueller  v.  Milwaukee  St. 
R.  Co.,  86  Wis.  340,  56  NW  914.  21 
LRA   '721. 

"The  damages  must  follow  the  neg- 
ligence as  the  efficient  cause.  In  un- 
broken sequence,  without  any  inter- 
vening Independent  causes  to  break 
the  continuity."  Mueller  v.  Milwau- 
kee St.  R.  Co.,  86  Wis.  340,  343,  5« 
NW  914.  21   LRA  721. 

[a]  Other  definitions, — (1)  "Dam- 
ages are  said  to  be  proximate  when 
they  are  the  direct,  immediate,  ordi- 
nary, usual,  and  natural  result  of 
the  negligence,  and  therefore  might 
have  been  reasonably  expected." 
Mueller  v.  Milwaukee  St.  R.  Co..  86 
Wis.  340.  843,  56  NW  914,  21  LRA 
721.  (2)  "Proximate  damages  are 
such  as  are  ordinary  and  natural  re- 
sults of  the  negligence  charged,  and 
those  that  are  usual,  and  therefore  to 
be  expected."  Morse  v.  Chesapeake, 
etc.,  R.  Co..  117  Ky.  11,  17,  77  SV? 
361.  25  KyL  1159. 

88.  U.  S. — Monongahela  Nav.  (3o. 
v.  U.  S.,  148  U.  S.  312,  826,  13  SCt  622, 


'''or  later  oases,  dSTsIopmaats  and  olianffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ages  are  all  synonymous  terms,'*  as  are  the  terms 
"punitive"  and  "punitory"  damages.*"  Such  dam- 
ages are  also  termed  "smart  money."" 

[%  41]  40.  Eemote  Damages.  Remote  damages 
are  such  as  are  the  result  of  accident  or  an  unusual 
combination  of  circumstances  which  could  not  rea- 
sonably be  anticipated,  and  over  which  the  party 
sought  to  be  charged  had  no  control."' 

[i  42]  41.  Special  Damages.  Special,  as  con- 
tradistinguished from  general,  damages  are  those 
which  are  the  natural  but  not  the  necessary  conse- 
quence of  the  act  complained  of.*'  They  are  such 
as   actuaUy  result   from   the   commission   of   the 

37  L.  ed.  463;  Lake  Shore,  etc,  R.  Co. 
V.  Prentice.  147  U.  S.  101,  107,  13  SCt 
261,  37  L.  ed.  97;  Palo  Alto  Bank  v. 
Pacific  PosUl  Tel.  Cable  Co.,  103  Fed. 
841,  847  raff  109  Fed.  369,  48  CCA  413, 
S4  LRA  711]:  Times  Pub.  Co.  v.  Car- 
lisle. 94  Fed.  762,  767,  36  CCA  475; 
Rosa  T.   Smith,  65  Fed.   592,  696. 

Cal. — ^Warner  v.  Southern  Pac.  Co., 
113  Cal.  106,  113,  46  P  187,  54  AmSR 
327;  Nixon  v.  Rauer.  6  Cal.  Unrep. 
Caa.  788,   789,   66  F  221. 

Colo. — Murphy  v.  Hobba,  7  Colo. 
E41.  547,  6  P  119,  49  AmR  366. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Wat- 
son, 37  Kan.  773,  777,  16  P  877. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  White, 
82  Miss.  120.  122,  33  S  970. 

N.  J. — Miller  v.  Rambo,  73  N.  J.  li. 
726.  728,  64  A  1«63. 

N.  T.— Holmes  v.  Jones,  147  N.  T. 
69,  67.  41  NB  409,  49  AmSR  646; 
Reld  V.  TerwilllKer,  11«  N.  T.  630,  634, 
22  NB  1091;  Limbeck  v.  Oerry,  16 
Misc.    683,  39  NTS  96. 

Pa. — McKnlght  V.  Denny.  198  Pa, 
323,    324,   47   A   970. 

[a]  Othar  deflnttlOBa. — (1)  "Dam- 
ages imposed  by  way  of  punishment." 
Mononerahela  Nav.  Co.  v.  XT.  S.,  148 
U.  S..  312,  826.  13  SCt  622,  37  L.  ed. 
463.  (2)  "Damages  over  and  above 
such  sum  as  will  compensate  a  person 
for  his  actual  loss."  Birmingham  Wa- 
ter Works  Co.  V.  Kelley,  2  Ala.  629, 
637.  66  S  838;  Murphy  v.  Hobbs,  7 
Colo.  541,  548,  5  P  119,  49  AmR  366; 
Miller  V.  Donovan,  16  Ml3C.  453.  480, 
19  NTS  820:  Springer  v.  J.  H.  Somers 
Fuel  Co.,  196  Pa.  156.  159,  46  A  370. 
(3)  "Damages  .  .  .  allowed,  not  as  a 
compensation  for  injury,  but  as  a 
punishment  for  a  wrong,  wilfully  and 
maliciously  done."  Shields  v.  Row- 
land, 151  Ky.  136,  140,  161  SW  408. 

89.     See  supra  I  18. 

sa  Murphy  v.  Hobbs,  7  Colo.  641, 
6  P  119,  49  AmR  366.     See  supra  !  40. 

91.  Lake  Shore,  etc.,  R.  Co.  v. 
Prentice,  147  U.  S.  101,  IS  SCt  261, 
37  L.  ed.  97;  Springer  v.  J.  H.  Som- 
ers Fuel  Co.,  196  Pa.  156,  46  A  370. 
See  also  supra  i  18. 

92.  Halle  v.  Texas,  etc.,  R.  Co.,  60 
Fed.  657,  559,  9  CCA  134,  23  LRA 
774;  Henry  v.  Southern  Pac.  R.  Co., 
50  Cal.  176;  Lolseau  v.  Arp,  21  S.  D. 
566,  114  NW  701,  130  AmSR  741,  14 
LRANS   855. 

[a3  AaoOter  deflntttoii. — "Those 
which  are  not  an  ordinary  and  nat- 
ural, not  an  expected,  not  a  necessary 
and  usual  result  of  the  negligent  act 
...  as  those  which  depend  upon  a 
concurrence  of  accidental  and  vary- 
ing circumstances,  over  which  the 
negligent  party  has  no  control." 
Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  T. 
420.  427,  10  AmR  389  [aff  3  Lana. 
453]. 

93.  tJ.  S.-«-Roberts  v.  Graham,  6 
Wall.  578,  579,  18  L.  ed.  791;  Llllard  v. 
Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.  168,  177,  67  CCA  74;  Fltchburg 
R.  Co.  V.  Donnelly,  87  Fed.  135,  136, 
30  CCA  680;  Lawrence  v.  Porter,  63 
Fed.   62,  64,  11   CCA   27,   26   LRA   167. 

Ala. — Lay  v.  Postal  Tel.  Cable  Co., 
171  Ala.  172.  177.  64  S  529;  Sloss- 
Sheflleld  Steel,  etc.,  Co.  v.  Dickinson, 
167  Ala.  211.  217,  52  S  594;  Irby  v. 
Wilde.  ISO  Ala.  402,  404,  43  S  574; 
King  Land,  etc.,  Co.  v.  Bowen,  7  Ala. 
A.   462,   480,  61  S  22. 

Ariz. — Salt     River     Canal     Co.     y. 


wrong,  but  are  not  such  a  necessary  result  that 
they  will  be  implied  by  law.'*  In  cases  of  tort  it 
may  be  said  that  special  damages  are  such  conse- 
quences of  an  injury  as  axe  peculiar  to  the  circum- 
stances and  condition  of  the  injured  party ,'°  and  in 
cases  of  contract  they  are  such  further  loss,  in  addi- 
tion to  that  which  naturally  flows  from  and  is 
presumed  from  the  contract  and  its  breach,  as  are 
in  fact  occasioned  by  the  breach  of  the  contract  and 
proximately  caused  thereby,  and  as  in  the  ordinary 
cotirse  of  things  would  be  likely  to  result  there- 
'from.'*    It  is  often  very  difficult  to  distinguish  gen- 


Hickey,  4  Arls.  240,  244,  36  P  171. 

Cal. — Moore  v.  Fredericks,  24  Cal. 
A.  636,  638,  141  P  1049;  Morris  v. 
Allen,  17  Cal.  A.  684,  688,  121  P  690. 

Colo. — Herfort  v.  Cramer,  7  Colo. 
483,   492,   4  P  896. 

Conn. — Smith,  etc.,  Mfg.  Co.  v. 
Webster,  87  Conn.  74,  83,  ^6  A  763: 
Cordner  v.  Hall,  84  Conn.  117,  120,  79 
A  66;  Tomlinson  v.  D^rby,  48  Conn. 
562,  567;  Bristol  Mfg.  Co.  v.  aridley. 
28  Conn.  201.  212. 

Dak. — Thompson  v.  Webber,  4  Dak. 
240,    245.   29   NW  671.. 

Fla. — Jacksonville  Electric  Co.  v. 
Batchls,  64  Fla.  192,  196,  44  S  988. 

Ida. — Lee  v.  Boise  Dev.  Co.,  21  Ida. 
461,   466,   122  P   851    [quot   Cyo]. 

Ind.— Aufderhelde  v.  Fulk,  (A.)  112 
NE  399,  401;  Oldfathcr  v.  Zent.  14 
Ind.  A.  89,  100,  41  NE  656. 

Iowa. — ^Klrcher  v.  Larchwood,  120 
Iowa  578,  682,  96  NW  184. 

Ky. — Moore  v.  Linneman,  143  Ky. 
231,  234,  136  SW  232;  Louisville,  etc., 
R.  Co.  V.  Roney,  108  SW  343,  344, 
32  KyL  1326;  Cumberland  Tel.,  etc., 
Co.  V.  Overfleld,  127  Ky.  548,  658,  106 
SW  242,  32  KyL  421;  Louisville,  etc., 
R.  Co.  V.  Reynolds,  71  SW  616,  618, 
24  KyL  1402  [clt  Donnell  v.  Jones,  13 
Ala.  490.  48  AmD  59]. 

Me. — Tyler  v.  Salley,  82  Me.  128, 
130,  19  A  107;  Hunter  v.  Stewart,  47 
Me.    419,    421. 

Mich. — Bateman  v.  Blake,  81  Mich. 
227.   231,    45    NW   831. 

Mo. — Nicholson  v.  Rogers,  129  Mo. 
136.  140.  81  SW  260;  Brown  v.  Han- 
nibal, etc.,  R.  Co.)  99  Mo.  310,  318, 
12  SW  656;  State  v.  Blackman,  61  Mo. 
319,  321;  Vanbusklrk  V.  Quincy,  etc., 
R.  Co.,  131  Mo.  A.  357.  361,  111  SW 
832;  Thompson  v.  St.  Louis,  etc.,  R. 
Co.,  Ill  Mo.  A.  465,  475,  86  SW  465; 
Friedman  v.  Pulitzer  Pub.  Co.,  102 
Mo.  A.  683,  694,  77  SW  340;  Barrett 
V.  Western  Union  Tel.  Co.,  42  Mo.  A. 
642,  660. 

N.  T. — Rembt  v.  Roehr  Pub.  Co.,  71 
App.  Dlv.  459,  460,  76  NTS  861;  Bal- 
timore Mach.  Works  v.  McKelvey,  71 
App.  Div.  340,  342,  75  NTS  1090;  Rob- 
erts v.  Breckon,  31  App.  Dlv.  431,  487, 
52  NTS  638;  Woodruff  v.  Bradstreet 
Co.,  35  Hun  16,  17   [aff  116  N.  T.  217. 

22  NB  354,  5  LRA  555];  Dis.  op.  Lynch 
v.  Third  Ave.  R.  Co.,  59  N.  T.  Super. 
71,  76,  13  NTS  236  [aff  128  N.  T.  681 
mem.  29  NE  149];  Haszlacher  v. 
Third  Ave.  R.  Co.,  26  Misc.  865,  866, 
56    NTS   380. 

Or.— Hosklns  v.  Scott,  62  Or.  271, 
278,    96    P    1112. 

S.  C. — Slzer  v.  Dopson,  89  S.  C. 
535,  539,  72  SK  464;  Bpstin  v.  Berman, 
78   S.  C.  327,  330,  58  SE  1013. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Ray,  101  Tenn.  1,  6,  46  SW  554. 

Utah. — McKlnney  v.  Carson,  36 
Utah  180,  190,  99  P  660;  North  Point 
Cons.  Irr.  Co.  v.  Utah,  etc.,  Canal  Co.. 

23  Utah  199,  206,  63  P  812;  Lashus 
V.  Chamberlain,  6  Utah  385.  388,  24 
P  188. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Spears, 
110  Va.  110,  113,  65   SE  482. 

Wash. — Stowe  v.  La  Conner  Trad- 
ing. etCa  Co.,  39  Wash.  '28,  30,  80  P 
856.  81  P  97. 

Wyo. — Henderson  v.  Coleman,  19 
Wyo.  183,  218,  115  P  439  1136. 

[a]  Other  daflnltloiia. — (1)  "Those 
that  flow  naturally,  but  Indirectly 
from  the  wrongful  act."     Pearson  v. 


Spartanburg  County,  61  S.  C.  480,  484, 
29  SE  193.  (2)  "Those  which  are  the 
natural  and  proximate  result  of  the 
wrong,  but  not  the  necessary  conse- 
quence thereof,  and  must  be  specially 
alleged."  Louisville,  etc.,  R.  Co.  v. 
Roney,  1«8  SW  843,  344,  32  KyL  1326 
[quot  and  adopting  deflnltions  in 
Newman  PI.  p  438]:  Bpatin  v.  Ber- 
man.  78   S.   C.   S27,   830;   68   SE  1013. 

(3)  "Those  of  an  unusual  and  ex- 
traordinary nature  and  not  the  com- 
mon consequence  of  the'  wrong  com- 

fileined  of,  and  they  must  b«  spectal- 
y  pleaded."  Norfolk,  etc.,  R.  Co.  v. 
Spears,   110  Va.  110,  118,  66   SB  482. 

(4)  "Such  as  really  accrued  and  are 
not  implied  by  law,  and  are  either 
superaddsd  to  general  damages  aris- 
ing from  an  act  Injurious  In  itself,  or 
are  such  as  arise  from  an  act  indiffer- 
ent and  not  actionable  in  itself,  but 
injurious  only  in  its  consequences." 
Monarch  Tobacco  Works  v.  Ameri- 
can Tobacco  Co.,  165  Fed.  774,  7ft2 
[quot  and  adopting  deflnition  in 
Bates,  Fed.  Proc.  i  1001,  and  cit  Tidd 
Pract.  (1807)  pp  389-400;  1  Chltty  PI. 
(12th  Am.  ed)  pp  395~399]j  Vanbus- 
klrk V.  Quincy,  etc.,  R.  Co.,  131  Mo.  A. 
357,  361,  111  SW  832;  Thompson  v. 
St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  A.  466, 
476,  86  SW  466  [quot  and  adopting 
deflnition  In  Brown  v.  Hannibal,  etc., 
R.  Co.,  99  Mo.  310,  318,  12  SW  666]; 
Hosklns  V.  Scott,  62  Or.  271,  278,  96  P 
1112.  To  same  effect  Sloss-Sheffleld 
Steel,  etc.,  Co.  v.  Dickinson,  167  Ala. 
211,  58  S  694.  (5)  "Special  damages 
are  such  as  do  not  ordinarily  or  gen- 
erally result  from  a  given  cause. 
They  are  extraordinary  in  character 
in  the  sense  that  they  follow  as  the 
natural  result  of  the  intervention  of 
some  condition  or  circumstance  out 
of  the  ordinary,  and  therefore  not 
generally  to  be  expected."  Kircher  y. 
Larchwood,  120  Iowa  678,  582,  95  NW 
184. 

94.  V.  S. — ^Lawrence  v.  Porter,  63 
Fed.  62,  11  CCA  27,  26  LRA  167. 

Conn. — Tomlinson  v.  Derby,  43 
Conn.   562. 

Ida. — Lee  v.  Boise  Dey.  Co.,  21  Ida. 
461.   122  P  851. 

111. — Olmstead  v.  Burke.  26  111.  86. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Rice, 
36  Kan.  593,  14  F  229. 

Mich. — Bateman  v.  Blake,  81  Mich. 
227,   45   NW  831. 

Minn. — Chamberlain  y.  Porter,  9 
Minn.  260. 

Mo. — Nicholson  v.  Rogers.  129  Mo. 
136,  31  SW  260;  Vanbusklrk  v.  Quin- 
cy, etc,  R.  Co.,  181  Mo.  A.  857,  111 
.SW  882. 

Mont. — O'Brien  v.  Quinn,  86  Mont. 
441,  90  P  168  [clt  Root  V.  Butte,  etc., 
R.  Co.,  20  Mont.  354,  51  P  166,  and 
Cyc], 

N.  T. — Rembt  y.  Roehr  Pub.  Co.,  71 
App.  Dlv.  459,  76  NTS  861;  Loftus 
v.  Bennett,  68  App.  Div.  128,  74  NTS 
290;  Roberts  v.  Breckon.  31  App.  Div. 
431,  52  NTS  638;  Rade  v.  Press  Pub. 
Co.,  37  Misc.  264.  75  NTS  298;  Hasz- 
lacher v.  Third  Ave.  R.  Co..  26  Mlse. 
865.   56   NTS   380. 

Or.— Hosklns  v.  Scott,  52  Or.  271,  96 
P  1112. 

95.  Tomlinson  v.  Derby.  43  Conn. 
562;  Tyler  v.  Salley,  82  Me.  128,'  19 
A  107;  Hunter  v.  Stewart,  47  Me. 
419. 

96.  Howard   Supply  Co.  v.   Wells, 


716     [17  C.  J.] 


DAMAGES 


[§§  42-52 


era!  from  special  damages."'  The  wrongful  act 
must  be  the  proximate  cause  of  either."*  Special 
damage  may  be  of  such  character  that  it  may  be 
given  in  evidence  to  aggravate  the  damages  in  an 
action  or  it  may  be  itself  the  substantive  cause  of 
action.** 

[$43]  42.  Speculative  Damages.  The  term 
"speculative  damages"  is  sometimes  used  as  syn- 
onymous with  "exemplary  damages";'  .but  ordi- 
narily damages  are  Said  to  be  speculative  when  the 
probability  tl^at  a  circumstance  will  exist  as  an  ele- 
ment for  cotnpensation  becomes  conjectural.' 

[S  44]  43.  Stipulated  Damages.  "Stipulated 
da]fnages'"i3  a  term  used  as  synonymous  with  "liqui- 
dated damagies;"  * 

/[i  451  .44.  Substantial  Dama(;e8.  Substantial 
damages  are  damages  which  are  considerable  in 
aniount,  a^d.. 'awarded  as  compensation  for  the  in- 
jury actually  suffered.* 

[(  46]  45.  Temperate  Damages.  Temperate 
damages  are  such  damages  as  are  a  reasonable  com- 


pensation for  the  injury."  They  are  more  than 
nominal  damages.* 

[i  47]  46.  Temporary  Damages.  Damages  to' 
real  estate  which  are  recovered  from  time  to  time 
as  they  accrue  from  the  injury  are  called  tempo- 
rary damages.' 

[(48]  47.  Triple  Damages.  Triple  damages 
are  damages  awarded  by  statute  in  three  times  the 
amount  of  the  actual  damages  established.* 

[$  49]  48.  Uncertain  Damages.  Uncertain  dam- 
ages are  such  a^  are  incapable  of  reas9nably  ac- 
curate ascertainment.* 

[$  50]  49.  Unlitiuidated  Damages.  Damages 
are  unliquidated  where  they  are  an  uncertain  quan- 
tity, depending  upon  no  fixed  standard,  referred  to 
the  wise  discretion  of  a  jury,  and  can  never  be  made 
certain  except  by  court  or  verdict.'* 

[f  51]  60.  Vindictive  Damages. '  "Vindictive 
damages"  is  a  term  used  as  synonymous  with  "ex- 
emplary" or  "punitive"  damages  or  "smart 
money."" 


n.    NATURE  AND  EXISTENCE  OF  BIGHT  TO  DAMAGES  IN  GENEBAL 


Cush. 


[(52]  A.  Basic  Principles.  The  primary  ob- 
ject of  an  award  of  damages  in  a  civil  action,  and 
the  theory  upon  which  it  is  based,  is  just  compen- 
sation or  indemnity  for  the  loss  or  injury  sustained 

176  Fed.  612,  100  CCA  70;  Wallace  v.    act  or   acts."     McKinney   v.   Carson, 
Ah  Sam,  71  Cal.  197,  12  P  46,  60  AmR 
E34;   Moses  v.  Autuono,   66   Fla.   499, 
47  S  925,  20  LRANS  350. 

"  'Special  damages'  are  those  .that 
do  not  necessarily,  but  do  directly, 
naturally,  and  proximately,  result 
from  the  breach."  Moses  v.  Autuono, 
66  Fla.  499,  47  S  925,  20  LRANS  360. 

"  'Special  damages'  for  breach  of 
contract  are  such  damages  as  have 
proximately  resulted,  but  do  not  al- 
ways Immediately  result,  from  the 
breach,  and  will  not  therefore  be  im- 
plied by  law."  Howard  Supply  Co.  v. 
Veils,  176,  Fed.  512,  515,  100  CCA  70. 

[a]  The  distlnotloB  between  gen- 
eral and  special  damages  for  breach 
of  oontract  Is  that  the  former  are 
such  damages  as  the  law  Implies  and 
presumes  from  the  breach  com- 
plained of,  while  the  latter  are  Such 
as  have  proximately  resulted,  but  do 
not  always  Immediately  result,  from 
the  breach  and  will  not  therefore  be 
Implied  by  law.  Howard  Supply  Co. 
V.  Wells,  176  Fed.  512,  100  CCA  70; 
Llllard  v.  Kentucky  Distilleries,  etc., 
Co.,  184  Fed.  168,  67  CCA  74  felt  Cyc 
and  Lawrence  v.  Porter,  63  Fed.  62, 
11  CCA  27.  26  LRA  167]. 

97.  Llllard  v.  Kentucky  Distiller- 
ies, etc.,  Co.,  134  Fed.  168,  67  CCA  74; 
Tomlinson  v.  Derby,  43  Conn.  562, 
567. 

"The  necessary  result  of  an  in- 
jury is  often  and  easily  confounded 
with  the  natural  and  proximate  re- 
sult, and  all  legal  damage  whether 
general  or  special  must  naturally  and 
proximately  result  from  the  act  or 
default  complained  of.  It  is  difflcult 
to  lay  down  ary  general  rule  by 
which  to  determine  when  the  law 
implies  the  damage  and  when  it  does 
not.  It  would  seem  however  that 
when  the  consequences  of  an  In- 
Jury  are  peculiar  to  the  circum- 
stances and  condition  of  the  injured 
party,  the  law  could  not  imply  the 
damage  simply  from  the  act  causing 
the  injury."  Tomlinson  v.  Derby, 
supra. 

9a  Bristol  Mfg.  Co.  v.  Grldley,  28 
Conn.  201;  McKinney  v.  Carson,  35 
Utah   180,   190.   99   P  660. 

'"The  only  difference  between  gen- 
eral and  special  damages  Is  that  the 
former  are  the  necessary  and  usual 
result  of  the  acts  described  in  the 
complaint,  while  the  latter  need  not 
be  so,  but  must  only  be  the  proxi- 
mate result  of  and  traceable  to  such 
V 


by  the  complainant,' '  although  it  is  perhaps  more 
accurate  to  speak  of  reparation  than  of  compensa- 
tion, where  the  injury  is  such  that  it  does  not  admit 


act  or  acts, 
supra. 

99.     Smith    v.    Sherman,    4 
(Mass.)   408. 

[a]  ZUnstrstloiiv— In  the  case  of 
trespass  quaere  clausum,  and  carry- 
ing away  plaintiff's  goods,  the  car- 
rying away  of  the  goods  may  be  a 
ground  of  special  damages,  or  the 
cause  of  a  separate  action.  Smith  v. 
Sherman,    4    Cush.    (Mass.)    408. 

I.  Murphy  v.  Hobbs,  7  Colo.  541, 
5  P  119,  49  AmR  366. 

"BaMnplarj  damaffM"  daflnaA  see 
supra  {   18. 

a.  Crichfleld  v.  Julia,  147  Fed.  65, 
70,  77  CCA  297  [certiorari  den  203  U. 
S.  593,  27  set  781.  61  L.  ed.  362,  and 
quot  Anderson  L.  D.]. 

3.  See  Harrison  v.  Murray  Iron 
Works  Co.,  96  Mo.  A.  348,  70  SW  261; 
Moseley  v.  Johnson,  144  N.  C.  274,  56 
SB  922. 

4.  Anderson  L.  D. 

6>  Hilton  V.  Jessup  Banking  Co., 
128  Ga.  30,  32,  57  SE  78,  11  LRAKS 
224.  10  AnnCas  987. 

6.  Hilton  V.  Tessup  Banking  Co., 
128  Oa.  30,  57  SS  78,  11  LRANS  224, 
10  AnnCas  987;  Atlanta  Nat.  Bank  v. 
Davis,  96  Ga.  334,  23  SB  190,  51  AmSR 
139. 

7.  McHenry  v.  Parkersburg,  66  W. 
Va.  533,  635,  66  SB  750,  29  LRANS 
860. 

8.  See   infra   i   299. 

9.  See   infra    \l    86-91. 

10.  Cox  V.  McLaughlin,  76  Cal.  60, 
67,  IS  P  100,  9  AmSR  164. 

[a]  AnothMr  dsflaltlon, — "Those 
which  are  not  ascertained,  that  Is, 
In  which  some  element  of  uncertainty 
as  to  the  amount  exists  which  must 
be  settled  before  a  proper  determina- 
tion has  been  reached."  Kunta  v. 
Tonnele,  80  N.  J.  Eq.  373,  384,  84  A 
624. 

II.  See  supra   !   18. 

la.  U.  S. — Hetzel  v.  Baltimore, 
etc.,  R.  Co.,  169  U.  S.  28,  18  SCt  256, 
42  L.  ed.  648;  Milwaukee,  etc.,  R.  Co. 
v.  Arms,  91  U.  S.  489,  23  L.  ed.  374; 
P.  B.  Sharpless  Co.  v.  Lawrence,  218 
Fed.  423,  ISO  CCA  59;  Dexter  v.  Spear, 
7  P.  Cas.  No.  3,867,  4  Mason  115; 
W.ilker  V.  Smith,  29  F.  Cas.  No. 
17,086.  4  Dall.  389,  1  Wash.  C.  C.  152. 

Ala. — Prestwood  v.  Carlton,  162 
Ala.  327,  50  S  254;  Pugh  v.  McRae,  2 
Ala.    393. 

Ark. — Goodbar  v.  LIndsley,  61  Ark. 
380.  11  SW  577,  14  AmSR  64:  Jacob- 
son   V.   Poindexter,   42   Ark.   97. 


Cal. — Stockton,  etc.,  Gravel  Road 
Co.  V.  Stockton,  etc..  R.  Co.,  53  Cal.  11. 

Conn. — Mason  v.  Hawes,  52  Conn.  12, 
62  AmR  552;  Clark  v.  Smith,  10  Conn. 
1,  26  AmD  47,  9  Conn.  379;  Ackley 
V.  Chester,  6  Day  221. 

111.^ — Brewster  v.  Van  Liew.  119 
111.  554,  8  NB  842.  69  AmR  823; 
Aldrlch  V.  Goodell,  75  111.  452;  War- 
ner V.  Ostrander,  44  111.  356;  Toledo, 
etc,  R.  Co.  V.  Arnold,  43  III.  418; 
Jones  T.  Peo.,  19  111.  A.  300. 

Ind.^ — Shelbyville  Lateral  Branch  R. 
Co.   V.   Lewark,   4    Ind.   471. 

Iowa. — Sanders  v.  McKim,  138  Iowa 
122,  115  NW  917. 

Ky. — Arnold  v.  Com.,  8  B.  Mon.  109; 
Com.  V.  Lightfoot,  7  B.  Mon.  298; 
Ormsby  v.  Johnson,  1  B.  Mon.  SO; 
Murray  v.  Pate,  6  Dana  335;  Com.  v. 
Bradley,  4  J.  J.  Marsh.  209;  Potts  v. 
Com.,  4  J.  J.  Marsh.  202,  20  AmD 
213;  Taylor  v.  Com.,   3  Bibb   366. 

La. — Means  v.  Hyde,  19  La.  Ann. 
478;  Marshall  v.  Simpson,  13  La.  Ann. 
437. 

Me. — Hodsdon  v.  Wilkins,  7  Me. 
113,  20  AmD  347. 

Md. — Baltimore  Bldg.  Assoc.  No.  2 
V.  Grant,  41  Md.  660;  Strasburger  v. 
Barber,    38    Md.    103. 

Mass. — Noble  v.  Ames  Mfg.  Co^  112 
Mass.  492;  Danforth  v.  Pratt.  9  Cush. 
318;  Parlcer  v.  Simonds,  8  Mete.  205; 
Swift  V.  Barnes,  16  Pick.  194;  Sar- 
gent v.  Franklin. Ins.  Co.,  8  Pick.  90, 
19  AmD  306;  Rockwood  v.  Allen,  7 
Mass.  254. 

Mich.— Northrup  v.  McGlll,  27 
Mich.  234;  Allison  v.  Chandler,  11 
Mich.    542. 

Mo. — Huse,  etc..  Ice,  etc.,  Co.  v. 
Helnze,  102  Mo.  245,  14  SW  756;  Pelta 
V.  Elchele,  62  Mo.   171. 

Nebr. — McMurtry  v.  Blake,  45 
Nebr.   213,   63  NW  467. 

Nev. — Buckley  v.  Buckley,  12  Nev. 
423. 

N.  Y. — Magnin  v.  Dinsmore,  62  N. 
T.  36,  20  AmR  442;  Balcer  v.  Drake, 
53  N.  T.  211,  13  AmR  507;  Qrifflft  v. 
Colver,  16  N.  T.  489,  69  AmD  718: 
Clark  V. -Miller,  47  Barb.  38;  Schenec- 
tady First  Baptist  Church  v.  Schen- 
ectady, etc.,  R,  Co.,  5  Barb.  79;  • 
Suydam  v.  Jenkins,  5  N.  T.  Super. 
614;  Johnson  v.  Marks,  66  Misc.  153. 
121  NTS  294;  Baker  v.  Freeman,  9 
Wend.    36,    24    AmD   117. 

Oh. — Bartholomew  v.  Bently,  16  Oh. 
659,    46   AmD    596. 

Okl.— Van  Sickle  v.  Franklin,  162 
P   950. 


For  latar  o«a« 


■lopawata  and  ohMvaa  in  the  law  see  cumulative  Annotation-),  same  title,  page  and  note  number. 
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of  definite  pecuniary  neaBtiTement;''  and  in  cer- 
tain eases  damages  are  designed  not  only  aa  a  aatia- 
faction  to  the  injured  person,  but  aa  a  punishment  to 
the  wrongdoer.**  The  right  of  the  injured  party 
to  compensation  must,  however,  be  considered  in 
connection  with  the  right  of  the  other  party  to  \pay 
only  that  which  he  should  justly  be  compelled  to 
pay,*^  although  the  law  does  not  seek  to  divide 
rather  than  to  satisfy  the  loss,  but  aims  at  complete 
compensation  for  the  injury  sustained." 


[$53]  B.  EfCect  of  ICalnire  or  Form  of  Action. 
The  underlying  principles  governing  an  award  of 
damages  are  the  aatne  whether  the  action  is  in  con- 
tract or  in  tort  "  and  do  not  depend  upion  its  form." 

[$54]  0.  Character  of  Injury.  The  question' 
of  what  may  constitute  a  cause  of  action  for  the 
recovery  of  damages  is  elsewhere  specifically 
treated.**  Nominal  damages  at  least  are  recoverable 
for  any  wrong  within  the  legal  definition  of  a  wrong 
as  the  violation  of  a  right,'°  and  where  the  act  con- 


Pa. — Stauffor  v.  Miller  Soap  Co., 
151  Pa.  330,  25  A  95;  Barnett  v.  Reed, 
51  Pa.  190,  88  AmD  574;  Morrison  v. 
Robinson,  31  Pa.  466;  Com.  T.  Allen, 
30  Pa.  49;  Hamner  v.  Grifflth,  1 
Grant  193;  Bussy  v.  Donaldson,  4 
Dall.   206,    1   L.  ed.   802. 

Porto  Rico. — Dlax  v.  San  Juan 
Light,   etc.,  Co.,   17   Porto  Rico  64. 

S.  HJ. — Durkey  v.  Hammond,  9  8.  C. 
U  151. 

Tex. — Nelll  v.  Watson,  39  Tex.  376; 
Rodgers  v.  ITergruson,  36  Tex.  644; 
Smith  V.  Sherwood,  2  Tex.  460;  Has- 
sard  V.  May,  (Civ.  A.)  152  SW  665. 

Vt. — Chase  v.  Hoosac  Tunnel,  etc., 
R.  Co.,  85  Vt.  60,  81  A  238;  Hurlburt 
V.  Green,  41  Vt.  490:  Gray  v.  Ste- 
vens, 28  Vt.  1,  65  AmD  216;  Hamilton 
T.   Marsh.    2   Tyler   403. 

Wis. — Page  V.  Sumpter,  63  Wis. 
652,  11   NW  60. 

Eng. — Shepherd  v.  Johnson,  2  East 
211,  102  Reprint  349;  Robinson  v. 
Harman,  1  Exch.  850,  154  Reprint 
363;  Ferrer  v.  Beale,  1  Ld.  Raym. 
692,   31    Reprint   1361. 

"The  general  and  simplest  rule  of 
damages  is  that  the  injured  party  is 
entitled  to  compensation  for  the  loss 
sustained."  Fell  v.  Newberry,  106 
Mich.   642,    54S.   64  NW   474. 

"The  general  rule  of  law  1«  that 
whoever  does  a  wrongful  Injury  to 
another  Is  liable  in  damages  to  the 
extent  of  that  Injury."  Hugglns  v. 
Carey.  (Tex.  Civ.  A.)  149  SW  390.  393. 

"The  rules  which  regulate  the 
amount  to  be  recovered,  vary  ac- 
cording to  the  forms  of  action  and 
the  circumstances  of  the  Injury  com- 
plained of.  But  in  eveqr  modifica- 
tion of  them,  the  principle  of  com- 
pensation Is  observed."  StalUnga  v. 
Corbett,  29  S.  C.  L,.  613,  615,  42  AmD 
388. 

"The  purpose  of  the  law  In  award- 
ing actual  damages  Is  to  repair 
wrong  that  has  been  done,  to  com- 
pensate for  the  injury  inflicted,  and 
not  to  impose  a  penalty.  Any  meth- 
od that  will  afford  the  Injured  party 
mors  than  Just  'and  reasonable  com- 
pensation. Is  not  the  correct  measure 
of  actual  damages,  whether  the  In- 
Jury  be  the  result  of  a  willful  wrong 
or  an  honest  mistake."  Field  v. 
Munster,  11  Tex.  Civ.  A.  341,  343,  32 
SW    417. 

"It  is  of  little  consequence  by  what 
name  the  damages  given  are  called, 
providing  the  case  is  one  involving 
that  class  of  injuries  for  which  the 
plaintiff  is  entitled  to  recover.  They 
may  be  called  'exemplary,'  "punitory,* 
"vindictive,*  'compensatory,'  or  'add- 
ed' damages.  The  Important  ques- 
tion always  is,  in  every  case,  was  the 
character  of  the  wrong  suffered,  or 
injuries  sustained,  such  as  may  be 
lawfully  atoned  for  or  compensated 
In  money."  Ross  v.  Leggett,  61 
Mich.  445,  452,  28  NW  696.  1  AmSR 
608. 

".A.part  from  those  cases  In  which 
punitive  damages  may  be  allowed, 
the  compensation  for  injuries  to  all 
classes  of  property  should  be  pre- 
cisely commensurate  with  the  Injury 
done.  It  should  be  neither  more  nor 
less,  and  this  whether  It  be  for  In- 
juries to  the  person  or  property." 
Baltimore,  etc..  R.  Co.  v.  Kahl,  124 
Md.    299,    304,    92    A    770. 

[a]  Sn  Oaorcia,  by  statute,  "dam- 
ages are  given  as  compensation  for 
the  injury  done,  and  generally  this 
Is  the  measure  where  the  injury 
la    of    a    character    capable    of    be* 


Ing  estimated  in  money.  If  the  In- 
Jury,  be  small,  or  the  mitigating  cir- 
cumstances be  strong,  nominal  dam- 
ages only  are  given."*  Park  Civ.  Code 
Annot.  Ga.  {  4502. 

13.  Burruss  v.  Hines,  94  Va.  413, 
26  SE  875;  Peshine  v.  Shepperson,  17 
Gratt.  (58  Va.)  472  485,  94  AmD  468. 
See  Henderson  v.  Kentucky  Cent.  R. 
Co.,  5  -SW  875,  9  KyL,  625  (where  It 
was  held  that  the  word  "reparation" 
was  evidently  used  In  the  two  sec- 
tions of  the  statute  in  question  as 
the  equivalent  of  compensatory  dam- 
ages which  are  "those  allowed  as  a 
recompense  for  the  injury  actually 
received"). 

"When  the  trespass  Is  committed 
without  fraud,  malice,  oppression  or 
other  special  aggravation,  the  object 
of  the  law,  it  Is  generally  said.  Is  to 
give  compensation  for  the  Injury  suf- 
fered, and  damages  are  restricted  to 
that  object.  Where  the  loss  is  mere- 
ly pecuniary, ' and  admits  of  definite 
estimate.  It  Is  proper  enough  to  speak 
of  compensation,  which  Implies  the 
notion  of  equivalents.  But  that  word 
becomes  inappropriate,  where  the  in- 
Jury  Is  not  merely  pecuniary,  and 
does  not  admit  of  definite  estimate. 
'The  use  of  this  word  has,  I  appre- 
hend, been  productive  of  no  little 
confusion  In  discussions  relating  to 
this  branch  of  the  law.  It  would  be 
more  appropriate  to  say  that  the  ob- 
ject of  the  law  Is  to  give  amends 
or   reparation.      The    Injury   done   de- 

f lends  upon  the  rights  that  are  vio- 
ated,  and  the  extent  of  the  viola- 
tion, and  the  amends  or  reparation  In 
damages  must  be  measured  accord- 
ingly." Peshine  v.  Shepperson,  su- 
pra. 

14.  Wicker  V.  Hoppock,  6  Wall. 
(U.  S.)  94,  18  L.  ed.  762;  Wilkes  v. 
Wood,  Lofft  1,  98  Reprint  489. 

"The  general  rule  is,  that  when  a 
wrong  has  been  done,  and  the  law 
gives  a  remedy,  the  compensation 
shall  be  equal  to  thb  Injury.  The 
latter  Is  the  standard  by  which  the 
ftjrmer  Is  to  be  measured.  The  in- 
jured party  Is  to  be  placed,  as  near 
as  may  be.  In  the  situation  he  would 
have  occupied  if  the  wrong  had  not 
been  committed.  In  some  Instances 
he  Is  made  to  bear  a  part  of  the  loss. 
In  others  the  amount  to  be  recov- 
ered is  allowed,  as  a  punishment  and 
example,  to  exceed  the  limits  of  a 
mere  equivalent."  Wicker  v.  Hop- 
pock, 6  Wall.  (U.  S.).  94,  99,  18  L. 
ed.  752. 

Exemplary  damagra  see  infra  S  268. 

15.  Warfleld  v.  Hepburn,  62  Fla. 
418,  57  S  618;  Spade  v.  Lynn,  etc., 
R.  Co.,  16S  Mass.  285,  47  NE  88,  60 
AmSR   393,    38    LRA   512. 

16.  Allison  V.  Chandler.  11  Mich. 
542;  Griffin  v.  Colver,  16  N;  T.  489, 
69  AmD  T18;  Burruss  v.  Hlnes,  94 
Va.  413,  26  SE  876. 

"It  is  an  error  to  suppose  that 
'the  law  does  not  aim  at  complete 
compersation  for  the  injury  sus- 
tained.' but  'seeks  rather  to  divide 
than  satisfy  the  loss*  (Sedg.  on  Dam. 
ch.  3).  The  broad,  general  rule  in 
such  cases  Is,  that  the  party  in- 
jured 1b  entitled  to  recover  all  his 
damages.  Including  gains  prevented 
as  ^ell  as  losses  sustained."  Qrlf- 
fln  V.  Colver,  supra  [quot  Borrles  v. 
Hutchinson.  18  C.  B.  N.  S.  445,  114 
ECL    445,    144    Reprint    518]. 

"The  law  may,  and  often  does,  fall 
of  doing  complete  Justice,  from  the 
Imperfection  of  its  means  of  ascer- 


taining truth,  and  tracing  and  ap- 
portioning effects  to  their  various 
causes;  but  It  Is  not  liable  to  the 
reproach  of  doing  positive  Injustice 
by  design.  Such  a  doctrine  would 
tend  not  only  to  make  the  law  Itself 
odious,  but  to  corrupt  Its  administra- 
tion, by  fostering  a  disregard  of  the 
Just  rights  of  parties."  Allison  v. 
Chandler,  11  Mich.  642,  650. 

17.  U.  8.— Hetsel  v.  Baltimore, 
etc.,  R.  Co.,  169  U.  8.  26,  18  SCt  266. 
42    L.    ed.   648. 

Ala. — Brigham  v.  Carlisle,  78  Ala. 
243,  56  AmR  28;  Birmingham  Wa- 
terworks Co.  V.  Martini,  2  Ala.  A. 
662,    56    S    830. 

D.  C. — Pererro  v.  Western  Union 
Tel.  Co.,  9  App.   455,   35   LRA  648. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Peters,  72  Fla.  311,  73  S  161. 

Md. — Knickerbocker  Ice  (3o.  v.  Gar- 
diner Dairy-  Co.,  107  Md.  556,  69  A 
405,    16    LRANS    746. 

N.  Y. — Swain  v.  Schleffelln,  134  N. 
T.  471,  31  NE  1026,  18  LRA  385  [aff 
12   NYS  155]. 

See  Oliver  v.  Perkins,  92  Mich. 
304,  318,  52  NW  609  (where  the  court 
said:  "A  party  cannot  be  allowed 
to  use  a  violation  of  contract  obliga- 
tions as  an  instrument  of  oppres- 
sion to  acoompltah  an  ulterior  pur- 
pose, and  then  plead  the  contract  a« 
a   limitation  of  his  liability"). 

"In  a  suit  between  the  parties  to 
a  contract  the  general  rule  is  that 
whether  It  be  an  action  ex  contractu, 
or  an  action  of  tort,  founded  on  the 
breach  of  th?  contract,  the  measure 
of  damages  is  the  same  and  under 
the  control  of  the  court.",  Knicker- 
bocker leo  Co.  V.  Gardiner  Dairy 
Co.,  107  Md.  .566,  569,  69  A  406,  16 
LRANS  746. 

18.  Dexter  v.  Spear,  7  F.  Cas.  No. 
3,867,  4  Mason  115;  Ui  S.  Trust  Co.  v. 
O'Brien,  143  N.  Y.  284.  88  NE  ^66; 
Baker  v.  Drake,  63  N.  Y.  211,  IS 
AmR  507;  GrifUn  v.  Colver,  16  N.  X. 
489,  69  AmD  718;  Smith  v.  Sherwood, 
2  Tex.   460. 

"It  Is  clear,  and  so  It  has  been 
held  In  many  cases,  that  the  rule  of 
damages  should  not  depend  upon  the 
form  of  the  action.  In  all  civil  ac- 
tions the  law  gives  or  endeavors  to 
give  a  Just  Indemnity  for  the  wrong 
which  has  been  done  to  the  plain- 
tiff, and  whether  the  act  was  of  the 
kind  designated  as  a  tort  or  one 
consisting  of  a  breach  of  a  contract. 
Is  on  the  question  of  damages  an  Ir- 
relevant Inquiry."  Hetsel  v.  Balti- 
more, etc.,  R.  Co.,  169  U.  S.  26,  38. 
18  SCt  265,  42  L.  ed.  648  [quot  U.  S. 
Trust  Co.  V.  O'Brien,  143  N.  Y.  284, 
287,  38  NE  266]. 

19.  See  generally  Actions  {(  48- 
53;  Torts   [38  Cyc  408]. 

Spsolflo  ososss  of  aotton  see  Cross 
References  at  head  of  this  article. 

80.  U.  S. — New  York  Trust  Co.  v. 
Michigan   Tract.  Co.,    193   Fed.   176. 

Conn. — Bristol  Mfg.  Co.  v.  Gridley, 
28  Conn.   201. 

Mass. — White  v.  Chapin,  12  Allen 
516;  Hastings  v.  Livermore.  7  Gray 
194;  Williams  v.  Nelson.  23  Pick. 
141.  34  AmD  45;  Bolivar  Mfg.  Co.  v. 
Neponset    Mfg.    Co.,    16    Pick.    241. 

N.  Y. — Corning  v.  Troy  Iron,  etc.. 
Factory,  40  N.  Y.  191  [aff  39  Barb. 
311]. 

Oh. — Northwestern  Nat.  L.  Ins.  Co. 
V.  Hare.   26  Oh.  Cir.   Ct.   197. 

Vt. — Fullam  v.  Steams,  30  Vt.  448. 

Eng.— Goldsoll  V.  Goldman,  [19141 
2    Ch.  ^(03;    Taylor    v,    Henniker,    12 
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stitntiiig  the  wrong  is  followed  by  actual  damages 
which  are  ita  natural  and  proximate  consequences 
they  must  be  made  good  by  the  wrongdoer.*'  The  fact 
that  the  damage  is  small  will  not  prevent  a  recov- 
ery.'*  The  maxim,  De  minimis  non  curat  lex,  has 
reference  to  the  injury  and  not  to  the  resulting  dam- 
age.**   However,  there  are  many  cases  in  which  a 


A.  ft  B.  488,  40  ECL  245,  113  Re- 
print 897. 

"When  the  clear  right  of  a  partr 
la  invaded  In  consequence  of  anoth- 
er's breach  of  duty,  he  must  be  en- 
titled to  an  action  amlnst  that  party 
for  some  amount.  There  is  no  au- 
thority to  the  contrary."  Clifton  v. 
Hooper,  6  Q.  B.  468.  474,  51  BCL 
468.    115    Reprint    175. 

"The  general  rule  is  that  for  a 
default  In  the  payment  of  money  at 
the  time  and  place  agreed  upon,  or 
for  any  other  breach  of  a  contract 
an  action  at  law  may  be  maintained 
and  a  Judgment  for  damages  may  be 
recovered  against  the  obligor."  New 
York  Trust  Co.  v.  Michigan  Tract. 
Co.,    193    Fed.    176,    180. 

[a]  The  opaalar  of  •  pitrate  let- 
ter by  a  person  to  whom  it  was  not 
addressed  and  for  whom  it  was  not 
Intended,  and  voluntarily  perusing 
and  copying  such  letter,  renders  the 
person  who  thus  violates  the  sanctity 
of  private  correspondence  answer- 
able in  damages.  Cordingly  v.  Nleld, 
18   L.   C.   Jur.   204. 

[b]  Omlaalon  to  pr— nt  ooatiflMu 
tloB  box  la  ohiiMh. — ^A  person  per- 
forming a  voluntary  and  gratuitous 
service,  such  as  the  collection  of  the 
offertory  in  a  church,  will  not  be  per- 
mitted to  malce  use  of  his  olBce  to 
offend  and  humiliate  a  member  of  the 
congregation,  and  an  action  of  dam- 
ages will  lie  for  such  offense.  A 
willful  and  marked  omission  to  pre- 
aent  the  plate  to  a  member  of  the 
congregation  was  held  to  be  an  of- 
fense for  which  an  action  at  law 
would  He.  Lebeau  v.  ,  Turcotte,  7 
Montr.  Leg.  N.  2S9. 

[c]  Tallnre  to  make  denuutd  loan. 
—An  action  will  He  for  breach  of  an 
agreement  to  loan  money,  although 
the  loan  was  to  have  been  payable 
on  demand,  where  it  was  made  for  a 
special  contingency,  .which  nega- 
tived the  Idea  of  its  immediate  re- 
turn. Ooldsmlth  V.  Holland  Trust 
Co.,  6  App.  Dlv.  104.  38  NYS  1082. 

31.  Bristol  Mfg.  Co.  v.  Qridley,  28 
Conn.  201;  Miller  v.  Holsteln,  16  IM. 
395. 

[a]  mpnlattoBS  waivlar  damp 
•TMw— Under  Code  (1907)  i  4297,  re- 
lating to  stipulations  forfeiting  right 
of  action  for  failure  to  present  claim 
for  damages,  a  stipulation  of  con- 
tract, requiring  giving  of  informa- 
tion within  a  reasonable  time,  to  be 
valid  must  relate  to  matter  peculiar- 
ly within  the  knowledge  of  the  con- 
tracting party;  but  the  stipulation  In 
the  contract  need  not  contain  such 
statement.  Nashville,  etc.,  R.  Co. 
v.  Hinds,  5  Ala.  A.  696,  59  S  670. 

23.     Fullam  v.  Stearns.  SO  Vt.  443. 

[a]  Uluatratioxu — In  an  action  for 
trespass  committed  while  levying  ex- 
ecution, it  appeared  that  defendant. 
In  removing  machinery  from  a  build- 
ing whloh  did  not  belong  to  the  exe- 
cution debtor,  cut  certain  thongs 
which  belonged  to  the  building. 
.These  thongs  were  of  small  value  but 
could  have  been  easily  untied.  It 
was  held  that  the  ma](lm,  de  mini- 
mus non  curat  lex,  did  not  apply  to 
preclude  plaintiff  from  recovering, 
since  it  is  not  applicable  because  the 
damage  is  small,  but  only  where  the 
wrong  itself  is  slight.  Fullam  v. 
Stearns,   30   Vt.    443. 

S3.     Fullam  V.  Stearns,  30  Vt.  443. 

34.  V.  8. — Leary  v.  Murray,  178 
Fed.  209.  101  CCA  529,  21  AnnCas 
868. 

Colo. — Morris  v.  Colorado  Midland 
R.  Co.,  48  Colo.  147,  109  P  480,  189 
AmSR  268,   31   L.RAN8  1106 


L*. — Koelmel  v.  New  Orleans,  etc, 
R.  Co.,  27  La.  Ann.  442;  Barbin  v. 
Avoyelles  Police  Jury,  IB  La.  Ann. 
669;  Donovan  v.  New  Orleans,  11  La. 
Ann.  711. 
.  Md.— Shafer  v.  Wilson,  44  Md.  268; 
Baltimore,  etc.,  R.  Co.  v.  Reaney,  42 
Md.  117;  Steuart  V.  State.  20  Md.  97. 

Mass. — Spade  v.  Lynn,  etc.,  R  Co., 
168  Mass.  285,  60  AmSR  393,  38  LRA 
512;  Howland  v.  Vincent,  10  Mete. 
871,  43  AmD  442. 

•  Mo. — Porter  v.  North  Missouri  R. 
Co.,   33   Mo.   128. 

Mont. — Freund  v.  Murray,  39  Mont. 
539,  104  P  683,  26  LRANS  959. 

N.  J.— McOuire  v.  Grant,  25  N.  J. 
L.  356.  67  AmD  49. 

N.  M. — Chaves  v.  Torlina.  16  N. 
M.    S3,    99    P   690. 

N.  Y.— Dey  v.  Nason,  100  N.  T.  166, 
2  NB  382;  Helnomann  v.  Heard,  60 
N.  Y.  27  [rev  68  Barb.  624];  Gard- 
ner V.  Heartt,  2  Barb.  166  [rev  on  oth- 
er grounds  1  N.  Y.  628];  Mahan  v. 
Brown.  13  Wend.  261.  28  AmD  461; 
Lasala  v.  Holbrook,  4  Paige  169,  26 
AmD  524. 

Pa. — Davidson,  v.  Humes,  188  Pa. 
335,  41  A  649;  McGrew  v.  Stone,  63 
Pa.  436;  New  York,  etc.,  R.  Co.  v. 
Young,   33   Pa.   175. 

S,  C. — Watson  v.  Southern  R.  Co., 
104   S.  C.   204,  88   SB  461. 

Tex. — Coleman    ▼.    Lytle,    49    Tex. 

A.  42,  107   SW  562. 
Vt. — Hatch    V.    Vermont    Cent. 

Co.,    28   Vt.    142. 

Eng. — Smith  v.  Tliackerah,  L.  R.  1 
C.   P.   664;   Bonont  v.   Backhouse,  E. 

B.  &  E.  622.  96  BCL  622,  120  Reprint 
643;  Ashby  v.  White,  2  Ld.  Rayra. 
938,  92  Reprint  126,  3  Ld.  Rayra.  320, 
92  Reprint  710,  1  Salk.  19.  91  Reprint 
19;  Davles  v.  Jenkins.  11  M.  &  W. 
745,  162  Reprint  1005;  Pasley  v.  Free- 
man, 3  T.  R.  51,  100  Reprint  460,  12 
BRC   236. 

B.  C. — Jones  V.  Victoria,  2  B.  C.  8. 

N.  B. — Cormier  v.  Bourque,  32  N. 
B     283 

Ont.— Mennle  v.  Leltch,  8  Ont.  897. 

Que. — Robert  v.  Les  Cur6  at  Mar- 
guilliers,  etc.,  de  Montreal,  9  Que.  Su- 
per.   489. 

Sask. — Baron  v.  Drewery,  4  Sask. 
Ii.  26. 

[a]  ninatratloiia. — (1)  Where  the 
extension  of  a  cemetery  was  duly 
authorised  by  law,  although  such  ex- 
tension was  prejudicial  to  the  In- 
terests of  the  owner  of  .land  adjoin- 
ing the  cemetery  and  depreciated  the 
value  of  said  land,  he  could  not  re- 
cover damages  therefor  In  the  ab- 
sence of  evidence  that  any  legal  or 
conventional  right  pertaining  to  him 
had  been  invaded.  Robert  v.  Les 
CurS  et  MargulUlers,  etc..  de  Mon- 
treal, 9  Que.  Super.  489.  (2)  An  ap- 
pellate proceeding  Is  as  much  the 
right  of  a  litigant  as  the  proceeding 
in  the  court  of  flrat  Instance,  and  an 
appellant  cannot  be  charged  with  lia- 
bility because  of  a  loss  suffered  by 
other  parties  In  interest,  through  the 
insolvency  of  a  third  person,  which 
occurred  pending  the  appeal.  Leary 
V.  Murray,  178  Fed.  209,  101  CCA 
629.  (3)  Where  one  loses  his  vote 
through  the  fault  of  another  the  law 
implies  damage  only  where  malice  is 
shown,  malice  being  the  gist  of  the 
action.  Morris  v.  Colorado  Midland 
R.  Co.,  48  Colo.  147,  109  P  430,  139 
AmSR  268,  31  LRANS  1106.  (4) 
Where  the  wall  of  a  building  en- 
croached upon  adjoining  land  which 
was  held  adversely  by  the  owifer  of 
the  building,  and  the  wall  fell  be- 
cause of  alleged  Injury  thereto  by 
the    true    owner    of    the    land    en- 


person  sustains  actual  damages  without  sustaining 
any  l^al  injury,  and  in  such  cases  no  cause  of  ac- 
tion arises.** 

t$  55]  D.  Prssnmption  of  Damages.  Whore 
the  evidence  shows  the  violation  or  infringement  of 
a  legal  right  the  law  will  presume  damages  sufficient 
to  sustain  an  action,**  even  though  such  damages 

croached  on.  who  notified  the  owner 
of  the  building  when  he  was  prepar- 
ing to  rebuild  that  the  wall  was  en- 
croaching on  his  land,  the  owner  of 
the  building  could  not  recover  dam- 
ages from  him  for  the  rebuilding  of 
the  wall.  Chaves  v.  Torlina,  16  N. 
M.    53,    99    P    690. 

Oamanni  absana  lajmla  see  Ac- 
Uons   (   57. 

2&  U.  S.— Webb  v.  PorOand  Mfg. 
Co.,  29  F.  Cas.  No.  17,322,  3  Sumn. 
189;  Whipple  V.  Cumberland  Mfg.  Co., 
29  F.  Cas.  No.  17.516,  2  Story  661. 

Ala. — Drum  v.  Harrison,  83  .Ala. 
384,  3  S  716;  Adams  v.  Robinson.  65 
Ala.  686;  Bagby  v.  Harris.  9  Ala.  178. 

Ark. — Barlow  v.  Lowder,  86  Ark. 
492. 

-  Cal. — Hancock  v.  Hubbell,  71  Cal. 
687,  12  P  618;  Empire  Gold  Min.  Co. 
V.  Bonanza  Gk>ld  Mln.  Co.,  67  Cal.  406, 
7  P  810;  Attwood  v.  Frlcot.  17  Cal. 
37,  76  AmD  667;  Browner  v.  Davis,  16 
Cal.  9. 

Conn. — Chapman  v.  Thames  Mfg. 
Co.,   13  Conn.   269,   33  AmD  401. 

Qa. — ^Addlngton  v.  Western,  etc.,  R. 
Co..  93  Ga.  666,  20  SB  71;  Kenny  v. 
Collier,  79  Qa.  743,  8  SE  58;  Green 
V.  Weaver,  63  Oa.  802;  Tedder  v. 
Stiles,   16  Ga.  1. 

111.— Brant  v.  Gallup,  111  lU.  487. 
58  AmR  638;  Aurora  v.  Hillman,  90 
III.  61;  Brent  v.  Kimball,  60  111.  211, 
14  AmR  35;  McConnel  v.  Kibbe,  S3 
R.  111.  176,  86  AmD  266;  Burnap  v. 
Wight,  14  111.  301;  Plumlelgb  v.  Daw- 
son, 6  IlL  544,  41  AmD  199;  Van 
Velsor  V.  Seeberger,  85  III.  A.  698; 
Blanchard  v.  Burbank,  16  111.  A.  376; 
Merrill    v.   Dibble,    12    III.   A.    86. 

Ind. — Stevens  v.  McClure,  56  Ind. 
384;    Reed   v.    Hamilton,   18    Ind.    476. 

Iowa. — Foster  v.  Elliott,  33  Iowa 
216;  PIumiMr  v.  Harbut,  5  Iowa  308. 

La. — Du<96y  V.  Tilton,  14  La.  Ann. 
283. 

Me. — Winslow  v.  Lane.  63  Me.  161; 
Munroe  v.  Stickney,  48  Me.  462;  Jew- 
ett  V.  Whitney,  43  Me.  242;  Seideu- 
sparger  v.  Spear,  17  Me.  123,  35  AmD 
234;  Butman  v.  Hussey,  12  Me.  407; 
Hathorne  v.  Stlnson.  12  Me.  183,  28 
AmD    167. 

Md. — Howard  v.  Wilmington,  etc- 
R.  Co.,  1  Gill  811. 

Mass. — Newcomb  y.  Wallace,  112 
Mass.  25;  Smith  v.  Whiting.  100 
Mass.  122;  McAneany  v.  Jewett.  10 
Allen  161 ;  Stowell  v.  Lincoln.  11  Gray 
434;  Pollard  v.  Porter,  8  Gray  312; 
Applelon  v.  FuUerton,  1  Gray  186; 
Pond  v.  Merrlfleld,  12  Cush'.  181:  Boli- 
var Mfg.  Co.  V.  Neponset  Mfg.  Co.,  16 
Pick.  241;  Laflln  v.  Wlllard,  16  Pick. 
64,  26  AmD  629:  Cook  v.  Hull,  3 
Pick.  269,  16  AmD  208;  Self  ridge  v. 
Lithgow,  2  Mass.   374. 

Mlnn.-^Vogel  v.  Osborne,  34  Minn. 
464,  226  NW  463;  Cowley  v.  David- 
son,   10    Minn.    392. 

Mo. — Jones  v.  Hannovan,  66  Mo. 
462;  State  v.  Dlckmann,  (A.)  124 
SW  29;  Dunnevant  v.  Mocksoud,  122 
Mo.  A.  428,  99  SW  515;  Weber  v. 
Squler,  51  Mo.  A.  601;  Dulaney  v.  St. 
Louis  Sugar  Refining  Co.,  42  Mo.  A. 
659;  Mize  v.  Glenn,  38  Mo.  A.  98; 
Fulkerson  v.   Eads,    19   Mo.   A.   620. 

Nebr. — Carver  v.  Taylor,  86  Nebr. 
429,   53  NW  386. 

N.  H— Blodgett  v.  Stone,  60  N.  H. 
167;  Smith  v.  Jefts,  44  N.  H.  482; 
Bassett  v.  Salisbury  Mfg.  Co.,  28  N. 
H.  438;  Woodman  v.  Tufts,  9  N.  H. 
88. 

N.  J. — Hasselbusch  v.  Mohmking, 
76  N.  J.  L.  691,   73  A  981. 

N.  Y. — Flnley  v.  Atlantic  Transport 
Co..  220  N.  Y.  249,  115  NE  715,  LRA 
1917B    852,    AnnCasl917D    726;    New 


For  later  omms,  darslopmeata  and  ohaacas  in  the  law  see  cvmulatlve  Annotations,  same  title,  page  and  net*  nwaber. 
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DAMAGES 
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nay  be  only  nominal,"  and  not  capable  of  exact 
meaBurement,"  and  althongh  the  proof  shows  that 
plaintiff  actually  derived  benefit  from  the  act  of 
defendant.^* 

Statntory  actions.     In  the  ease  of  an  act  which 
1^  statute  gives  rise  to  a  cause  of  action,  damages 


will    be   presumed    Crom    the    oommission    of    the 
act." 

[f  66]  E.  Propflrty  Right  in  DamagM.  The 
right  to  recover  actual  or  compensatory  damages  is 
property;'"  the  right  to  punitive  damages,  however, 
is  not.'* 


m.    WHAT  LAW  GOVEENS" 


[$  57]  The  measure  and  elements  of  damage  are, 
according  to  the  general  rule,  regarded  as  con- 
trolled, in  actions  of  tort,  by  the  law  of  the  place 
in  whicli  the  act  occasioning  the  injury  is  commit- 
ted;*' while  in  actions  of  contract,  the  law  of  the 
place  of  the  contract  is  to  be  resorted  to,'^  since 


such  matters  pertain  to  the  substance  of  the  right 
and  not  to  the  remedy."  In  other  words,  the  law 
of  the  place  where  the  right  was  acquired  or  the 
liability  incurred  will  govern."  There  is  some  au- 
thority, however,  to  the  effect  that  the  law  of  the 
forum  controls  as 'to  the  measure  and  amount  of 


York  Robber  Co.  v.  Rothery,  132  N, 
Y.  293.  80  NB  841,  28  AmSR  575; 
Bakar  v.  Manhattan  R.  Co,,  118  N.  Y. 
533,  ^3  NE  885;  Chamberlain  v. 
Parker.  46  N.  T.  669;  Quln  v.  Moore. 
15.  N.  T.  432:  Pierce  v.  Hosmer,  66 
Barb.  345;  Devendorf  v.  Wert,  42 
Barb.  227:  Derleth  v.  Degraaf,  61  N. 
Y.  Super.  369;  Alfaro  v.  Davidson,  40 
N.  Y.  Super.  87;  Fitch  v.  Fitch,  35 
N.  Y.  Super.  302;  Deyo  v.  Van  Vai- 
kenburgh,  5  HiU  242;  DUon  v.  Clow, 
24  Wend.   188. 

N.  C— White  V.  Oriffln,  49  N.  C. 
139;  Kimel  v.  Kimel.  49  N.  C.  121; 
Ledbetter  v.  Morris.  48  N.  C.  543; 
Bond  V.  Hilton.  47  N.  C.  149;  Clin- 
ton V.  Mercer.  7  N.  C.  119. 

Oh. — Coe  V.  Peacock.  14  Oh.  St.  187. 

I'a. — Qraver  ▼.  Sholl,  42  Pa.  68; 
Delaware,  etc.  Canal  Co.  v.  Torrey, 
33  Pa.  143;  Hood  v.  Paljn,  8  Pa.  237: 
Williams  V.  Ssling,  4  Pa.  486,  45 
AmD  710;  Rlpka  v.  Sergeant,  7  Watts 
4k  S.  9,  42  AmD  214;  Kirkhara  v. 
Sharp,  1  Whart.  323,  29  AmD  57. 

8.  C. — Terrell  v.  McDanlel.  10  S.  C. 
U    843. 

Tenn. — Seat  v.  Moreland,  7 
Humphr.    676. 

Tex. — Champion  v.  Vincent,  20  Tex. 
311;  Hope  v.  Alley,  9  Tex.  394;  Car- 
ter V.  Wallace,  2  Tex.  206;  Interna- 
tional, etc,  R.  Co.  V.  Lilster,  (Civ. 
A)  72  SW  107. 

Vt. — ^Fullam  v.  Steams.  30  Vt.  443; 
Paul  v.  Slason,  22  Vt.  231.  54  AmD 
75. 

W^aah. — Hadlan  y.  Ott,  2  Wash.  T. 
165,    3   P   826. 

Wis. — Murphy  ▼.  Fond  du  Ijac,  38 
Wis.    365.   99   AmD   181. 

Eng. — Hiort  v.  London,  etc,  R.  Co., 
4  Ex.  D.  188;  Warre  v.  Calvert,  7  A. 
A  B.  148,  34  BCL.  96,  112  Reprint  426; 
Marsettl  v.  Williams,  1  B.  &  Ad.  416, 
20  BCL  641,  109  Reprint  842;  Barker 
V.  Green.  2  Bins.  317,  9  ECL  596,  130 
Reprint  827;  Fay  v.  Prentice.  1  C.  B. 
828.  50  ECL  828,  136  Reprint  769; 
Johnson  v.  Stear,  16  C.  B.  N.  S.  330, 
109  ECL.  330,  143  Reprint  812;  Med- 
way  Nav.  Co.  v.  Romney,  9  C.  B.  N. 
8.  576.  »»  ECL  575.  142  Reprint  226; 
Sampson  v.  Hoddlnott,  1  C.  B.  N.  S. 
590.  87  ECL  590.  140  Reprint  242: 
Bealey  v.  Shaw,  6  East  208,  102 
Reprint  1266;  Northam  v.  Hurley,  1 
£.  &  B.  665,  72  EQL  665,  118  Reprint 
686;  Fray  v.  Voules.  1  E.  &  B.  839, 
102  ECL  839,  120  Reprint  1125;  Em- 
brey  v.  Owen,  6  Exch.  353,  1S5  Re- 
print 679,  10  ERG  179;  Ashby  v. 
White,  2  Ld.  Raym.  938,  92  Reprint 
126.  3  Ld.  Raym.  320.  92  Reprint  710, 
1  Salk.  19,  91  Reprint  19;  Nlchol  v. 
Best  wick.  28  L.  J.  Exch.  4;  Patrick 
T.  Oreenway  [ctt  Mellor  v.  Spateman, 
1  Saand.   346b  note,  86   Reprint  4961. 

Ont. — Enils  V.  Clemens,  22  Ont.  216; 
Tolton  ▼.  Canadian  Pac.  R.  Co.,  22 
Ont.  204;  Rainy  River  Nav.  Co.  v. 
Watrous  Island  Boom  Co.,  7  OntWN 
537;  Warren  v.  Desllppes,  33  U.  C.  Q. 
B.  69;  McLeod  T.  Boulton,  3  U.  C.  Q. 
B    84 

"It*  is  entirely  settled  that  where 
a  breach  of  an  agreement,  or  an  inva- 
sion of  a  rlKht  Is  established,  the 
Bnclish  law  infers  some  damages  to 
the  plaintiff."  Hasselbusch  v.  Mobm- 
klng,  76  N.  3.  L.  691,  694,  73  A  961. 

98.  Ala. — ^Adams  v.  Robinson,  65 
Ala.  68«. 


Conn. — ^Nicholson  v.  New  York, 
etc.,  R.  Co.,  22  Conn.  74,  56  AmD  390. 

111.— Merrill  v.  Dibble,  12  111,  A.  86. 

Iowa. — Foster  v.  Elliott,  33  Iowa 
216. 

Pn.— Hood  V.  Palm.  8  Pa.  237. 

Vt.— Fullam  V.  Stearns,  30  Vt.  443. 

Eng. — Ashby  v.  White,  2  Ld.  Raym. 
•938,  955,  92  Reprint  126,  3  Ld.  Raym. 
320.  92  Reprint  710. 

"When  substantial  damage  Is  not 
shown,  [the  law]  implies  the  small- 
est amount  of  it;  but  still  an  amount 
sufficient  to  sustain  an  action." 
Hood  v.  Palm,  8  Pa.  237,  239. 

"Every  injury  imports  a  damage, 
though  It  does  not  cost  the  party 
one  farthing.'"  Ashby  v.  White,  su- 
pra. 

[a]  BMMoa  fo>  role.— "There  Is 
no  doubt  that,  for  any  wrongful  In- 
vasion of  another's  property,  some 
damage  necessarily  results;  and  the 
law  does  not  require  any  distinct  in- 
Jury  to  be  shown,  in'  order  to  justify 
a  recovery.  It  considers  the  in- 
fringement of  the  rights  of  a  party, 
an  injury,  for  which  damages  must 
be  given;  because  upon  no  other  prin- 
ciple can  orie's  rights  be  protected. 
Every  infringement  of  them  must,  to 
some  extent,  endanger  the  right  it- 
self, and  a  continuance  of  the  in- 
fringement would,  In  time,  deprive 
the  party  altogether  of  his  right." 
Nicholson  V.  New  York,  etc.,  R.  Co., 
22   Conn.   74,   84,   66   AmD  890. 

Amount  of  daanares  prenuBM  see 
Infra  t   59. 

87.  Birmingham  v.  Lewis.  92  Ala. 
362,  9  S  243;  Alfaro  v.  Davidson, 
40  N.  Y.  Super.  87;  Fitch  v.  Fitch, 
86  N.  Y.  Super.  302. 

88.  Seattle  v.  New  York,  etc,  R. 
Co-.,  84  Conn.  555,  80  A  709;  Jewett 
V.  Whitney.  43  Me.  242;  Murphy  v. 
Fond  du  Lac,  23  Wis.  365,  99  AmD 
181. 

Vomlaal  aamar*  whcx*  bWMlIt  ■■■- 
talasd  see   Infra   {   65. 

88.  Whlttomore  v.  Cutter.  29  F. 
Cas.  No.  17,601.  1  Gall.  429;  Laflin 
V.  Wlllard,  16  Pick.  (Mass.)  64,  28 
AmD  629;  Ihl  v.  Forty-Second  St., 
etc.,  R.  Co.,  47  N.  Y.  317,  7  AmR  460; 
Quln  v.  Moore.  15  N.  Y.  432;  Mcln- 
tyre  v.  New  'York  Cent.  R.  Co.,  43 
Barb.   532. 

"Where  the  law  gives  an  action 
for  a  particular  act.  the  doing  of  that 
act  Imports  of  Itself  a  damage  to 
the  party.  Every  violation  of  a 
right  Imports  some  damage,  and  If 
none  other  be  proved,  the  law  allows 
a  nominal  damage."  Whlttemore  v. 
Cutter,  29  F.  Cas.  No.  17,600,  1  Gall. 
429,    493    (per  Story,  J.). 

30l  Osborne  v.  Leach,  136  N.  C. 
628,  47  SB  811.  66  LRA  648.  But  see 
Hopkins  V.  Fogler,  60  Me.  266  (hold- 
ing that  an  action  for  damages  for  a 
tort  prior  to  the  rendition  of  Judg- 
ment Is  not  "property"  within  the 
ordinary  meaning  of  that  term). 

PvotaoUoii  by  oonstitntloBal  tv»*- 
■atles  see  Constitutional  Law   !  551. 

31.  Louisville,  etc.  R.  Co.  v. 
Street.  164  Ala.  166,  51  S  306,  20  Ann 
Cas  877;  Osborne  v.  Leach,  135  N.  C. 
628.  47   SB  811,   66  LRA  648. 

38.  Oonfllct  of  la-ws  geaecallT  see 
Conflict  of  Laws  12   C.   J.   p  427. 

83.  Western  Union  Tel.  Co.  v. 
Smith,    (Tex.  Cnv.  A.)   188  SW  702. 


(a]  AppUoatloiu  of  nO*^— (1)  The 
laws  of  tne  state  wherein  a  personal 
Injury  occurred  govern  the  question 
whether  punitive  damages  should  be 
awarded.  Louisville,  etc.,  Co.  v. 
Smith,  135  Ky.  462,  122  SW  806.  (2) 
The  personal  Injury  on  which  the  ac- 
tion Is  based  having  occurred  in  Ten- 
nessee, the  definition  of  gross  neg- 
ligence, authorlxlng  punitive  dam- 
ages, approved  by  its  supreme  court, 
"such  entire  want  of  care  as  would 
raise  a  presumption  of  a  conscious 
indifference  to  consequenoes,"  and 
not  that  approved  by  the  supreme 
court  of  Kentucky,  "the  failure  to 
take  such  care  as  a  person  of  com- 
mon sense  and  reasonable  skill  in 
like  business,  but  of  careless  habits, 
would  observe  In  avoiding  Injury  to 
his  own  person  or  life,  under  cir- 
cumstances of  equal  or  similar  dan- 
ger to  those  which  may  be  under  in- 
vestigation," should  be  given.  Louis- 
ville, etc.,  R.  Co.  V.  Lynch,  137  Ky. 
696,  126  SW  362.  (3)  The  method  of 
reducing  expectant  future  damages' 
for  a  tort  committed  In  another  state 
to.  a  present  equivalent  cash  sum 
should  be  in  accordance  with  the  rule 
of  the  forum  in  which  the  damages 
are  being  estimated  and  assessed. 
Georgia,  etc.  R.  Co.  v.  Sasaer,  4  Ga. 
A.    276,    61   SB   605. 

34.  Riddle  v.  Hudson,  (Okl.)  172 
P  921;  Western  Union  Tel.  Co.  v. 
Smith,   (Tex.  Civ.  A.)  188  SW  702. 

[a]  ApplloatloM  of  ml*. — (1) 
Where  a  contract  for  adoption  was 
to  be  performed  in  a  certain  state, 
and  the  estate  to  which  the  person 
to  be  adopted  would  thus  have  be- 
come an  heir  Is  there  situated,  the 
law  of  such  state  governs  as  to 
the  measure  of  damages  for  a 
breach  of  the  contract.  Sandham  v. 
Grounds.  94  Fed.  88,  36  C!CA  108.  (2) 
Where  a  contract  was  made  In  one 
state  for  the  purchase  of  land  lying 
In  another,  and  an  action  for  breach 
of  contract  was  brought  In  the  state 
where  the  land  lay,  the  law  of  tha 
state  in  which  the  contract  was  made 
will  govern  as  to  the  damages  re- 
coverable Atwood  V.  Walker,  179 
Mass.  514,  61  NE  68. 

£aw  of  tlM  eoatnMl  see  Contracts 
SI    19-42. 

85.  Laurla  v.  Dupont  de  Nemours, 
241    Fed.    687,    693. 

"When  a  liability  Is  enforced  In 
a  Jurisdiction  foreign  to  the  place 
of  the  wrongful  act,  that  does  not 
mean  that  the  act  is  in  any  degree 
subject  to  the  lex  fori  with  regard 
either  to  its  quality  or  its  conse- 
quences. Inasmuch  as  the  only 
source  of  the  obligation  Is  the  law 
of  the  place  of  the  act,  that  law  must 
determine  its  extent.  Therefore  it 
Is  quite  inadmissible  to  resort  to  the 
law  of  the  place  of  the  act  so  far 
as  to  show  that  the  act  was  a  tort, 
and  then  to  determine  the  conse- 
quences according  to  the  accident  at 
the  place  where  the  defendant  may 
happen  to  be  found."  Laurla  v.  Du- 
pont    de    Nemours,    supra. 

36.  U.  S. — Northern  Pac.  R.  Co.  v. 
Babcock.  154  U.  S.  190,  14  SCt  978, 
38  L.  ed.  968;  Laurla  v.  Dupont  de 
Nemours,   241  Fed.   687. 

Ala. — ^Western  Union  Tel.  Co.  v. 
FavlBh,  196  Ala.  4,  71  8  188. 
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damages,  these  being  regarded  as  matters  relating 
to  the  remedy."  Where  a  plaintiff  who  has  sus- 
tained damages  brings  his  suit  in  another  country, 
he  should  recover  such  a  sum  in  the  currency  of  the 
latter  country  as  will  approximate  most  nearly  to 
that  to  which  he  is  entitled  in  the  country  where  the 
injury  occurred." 

A  statutory  limit  as  to  the  amount  of  damages  is, 
according  to  the  weight  of  authority,  held  to  pertain 


to  the  substantive  right  rather  than  to  the  rem- 
edy,** although  as  to  this  also  tfie  contrary  view 
has  been  taken.'*'* 

lianidated  damages.  The.  validity  of  a  contract 
providing  for  liquidated  damages  is  to  be  deter- 
mined by  the  law  of  the  state  in  which  the  con- 
tract is  to  be  performed,**  in  the  absence  of  anything 
in  the  surrounding  circumstances  to  show  that  the 
parties  had  in  view  any  other  la^.** 


IV.    NOMINAL  DAMAGES 


[$  58]  A.  Nature  and  Theory  in  GteneraL** 
Nominal  damages  are  so  called  in  cpntradistinction 
to  actual,  substantial,  or  compensatory  damages.** 
They  are  given  not  as  an  equivalent  for  the  wrong 
but  in  recognition  of  a  technical  injury,*'  and  by 
way  of  declaring  the  right.*^  Hence  they  are  not 
the  same  as  damages  which  are  small  in  amount,*^ 
and  in  reality  are  damages  in  name  only,  not  in 
fact,*"  or,  as  it  has  been  otherwise  stated,  are  in 
fact  the  same  as  no  damages.*'  .Nevertheless  nom- 
inal damages  are  regarded  as  the  subject  of  a  sub- 
stantial legal  claim,  and  a  party  is  entitled  to  them 
in  ease  he  can  show  any  injury  to  his  legal  right."" 


While  nominal  damages  are  not  strictly  compensa- 
tory they  are  always  included  in  general  damages.^' 

The  civil  law  does  not  recognize  the  doctrine  of 
nominal  damages.'^' 

On  defaiilt  in  some  jurisdictions  plaintifE  is  en- 
titled to  nominal  damages,  notwithstanding  upon  the 
hearing  on  default  he  is  shown  to  have  had  no  cause 
of  action." 

[$  59]  B.  Absence  of  Proof  as  to  Actual  Dam- 
age. Although  the  law  presumes  damage  from  the 
infringement  of  a  legal  right  '*  the  amount  of  dam- 
age so  presumed  is  only  nominal,'*  hence,  where  a 
legal  wrong  is  established  but  there  is  no  evidence 


Oa. — Georgia,  etc.,  R.  Co.  T.  Sasaer, 
4  Oa.  A.  276,  61  SB  505. 

Mass. — Meyer  v.  Estes,  164  Mass. 
457,  41  NE  683,  32  L.RA  283;  Smith 
V.  Strong,  14  Pick.  128;  Nichols  v. 
Walter,   8   Mass.   243. 

Minn. — Herrlck  v.  Minneapolis,  eta, 
R.  Co.,  31  Minn.  11,  16  NW  413,  47 
AmR  771  [aff  127  U.  S.  210.  8  SCt 
1176,   32   L..   ed.    109]. 

Miss. — Tel.  Co.  V.  Jennings,  110 
Miss.  673,  70  S  830. 
'  37.  Dorr  Cattle  Co.  v.  Des  Moines 
Nat.  Bank,  127  Iowa  153,  98  NW  918, 
102  NW  836.  4  AnnCas  519:  Story  v. 
Stntford  Mill  Bldg.  Co.,  30  Ont.  L. 
271,  18  DomLR  309,  5  OntWN  611. 

[a]  AvpUoatloa  of  mJe. — In  an 
action  In  one  state  on  the  covenants 
of  warranty  in  a  deed  executed  there- 
in for  a  failure  of  title  to  real  es- 
tate situated  In  another,  the  meas- 
ilre  of  recovery  Is  governed  by  th6 
laws  of  the  former.  Looney  v. 
Reeves,  5  Kan.  A.  279.  48  P  606. 

sa  Cramer  v.  Allen,  6  F.  Cas.  No. 
3,346,   5   Blatchf.    248. 

as.  Northern  Pae.  R.  Co.  v.  Bab- 
cock,  164  U.  S.  190,  14  SCt  978,  38  U 
ed.  958;  Lauria  v.  Dupont  de  Ne- 
mours, 241  Fed.  687  [crit  dictum  in 
Wooden  v.  Western,  etc.,  R.  Co..  126 
N.  T.  10,  26  NB  1050,  22  AmSR  803, 
13  LRA  458];  Louisville,  etc.,  R.  Co., 
V.  Graham,  98  ICy.  688.  34  SW  229, 
17  KyL,  1229;  Powell  v.  Great  North- 
em  R.  Co.,  102  Minn.  448,  113  NW 
1017. 

40.  Higgins  v.  Central  New  Eng- 
land, etc.,  R.  Co.,  156  Mass.  176,  2» 
NE  534,  31  AmSil  544. 
'  41.  Home  Land,  etc.,  Co.  v.  McNa- 
mara,  146  Fed.  17,  76  CCA  47. 
'  4a.  Home  La/id,  etc.,  Co.  v.  McNa- 
i  mara,   145  Fed.   17,  76  CCA  47. 

43.  DeflBltion  see   supra   {   34. 

44.  Chaffln  v.  Fries  Mfg.,  etc.,  Co., 
135  N.  C.  95,  47  SE  226;  Mulllner  v. 
Shumake,    (Tex.  Civ.  A.)    66   SW   983. 

45.  Chaffln  v.  Fries  Mfg.,  etc.,  Co., 
135  N.  C.  95,  47  SE  226;  BelUngham 
Bay,  etc.,  R.  Co.  v.  Strand,  4  Wash. 
311,    314,    30    P    144. 

"Nominal  damages  never  purport 
to  be  real  damages.  They  are  award- 
ed where,  from  the  nature  of  the 
case,  some  Injury  has  been  done,  the 
amount  of  which  the  proofs  fall  en- 
tirely to  show."  .  Belllngham  Bay, 
etc.,  R.  Co.  V.  Strand,  supra. 

46.  Bond  v.  Hilton,  47  N.  C.  149: 
Diana  Shootlng_Club  v.  Kohl,  166 
Wis.  267.  145  NW  815. 

47.  Michael  v.  Curtis,  60  Conn. 
363,  869,  22  A  949;  Stanton. v.  New 
York,  etc.,  R.  Co.,  69  Conn.  272,  22  A 
800,    21    AmSR    110;    Western    Union 


Tel.  Co.  V.  Lawson,  66  Kan.  660,  72' 
P  288;  Moore  v.  Duke,  84  Vt.  401, 
407,   80  A   194. 

'"Where  a  legal  right  has  been  In- 
vaded and  real  Injury  done,  the  dam- 
ages, though  small,  are  actual  rather 
than  nominal."  Moore  v.  Duke,  su- 
pra. 

"Where  there  Is  a  real,  legal  right 
involved  in  a  cade,  the  Hamages,  even 
if  very  small,  are  substantial  dam- 
ages and  not  nominal."  Michael  v. 
Curtis,  supra. 

[a]  IlliutratlOB.^-An  award  of 
one  dollar  cannot  be  said  to  be  so 
small  In  amount  as  to  show  that  it 
was  Intended  as  nominal  damages 
and  not  as  an  equivalent  or  satis- 
faction to  the  party  recovering. 
Moore  v.  Duke,  84  Vt.  401.  80  A  194. 

4a.  Chaffln  v.  Fries  Mfg.,  etc., 
Co.,  135  N.  C.  95,  47  SE  226;  Beau- 
mont V.  Greathead,  2  C.  B.  494,  62 
ECL    494,    135   Reprint   1039. 

[a]  Appllsatloa  of  nde, — ^Where  a 
sum  of  money  is  due  on  a  simple 
contract  and  the  creditor  Is  entitled 
to  claim  nominal  damages  for  Its 
detention,  the  debtor  is  discharged  by 
the  creditor's  acceptance  before  ac- 
tion brought  of  the  amount  of  the 
debt.  Beaumont  v.  Greathead,  2  C. 
B.  494,  62  ECL  494,  135  Reprint  1039. 
•  49.  Seattle  v.  New  Tork,  etc.,  R. 
Co.,  84  Conn.  565,  88  A  709;  Brennan 
v.  Berlin  Iron  Bridge  Co.,  72  Conn. 
386,  389,  44  A  727:  Michael  v.  Cur- 
tis. 60  Conn.  363,  369,  22  A  949;  Gil- 
bert v.  Kennedy,  22  Mich.  117. 

"Nominal  damages  mean  no  dam- 
ages. They  exist  only  In  name  and 
not  In  amount."  Brennan  v.  Berlin 
Iron  Bridge  Co.,  supra  [quot  Michael 
V.  Curtis,  supra]. 

"In  the  quaint  language  of  an  old 
writer  they  are  'a  mere  peg  to  hang 
costs  on.'  They  are  such  as  are  to 
be  awarded  In  a  case  where  there  has 
been  a  breach  of  a  contract  and  no 
actual  damages  whatever  have  been 
or  can  be  shown."  Stanton  v.  New 
Tork,  etc.,  R.  Co.,  69  Conn.  272,  282, 
22  A  300,  21  AmSR  110. 

50.  Chaffln  v.  Fries  Mfg.,  etc.,  Co., 
135  N.  C.  95,  47  SE  226. 

61.  Western  Union  Tel.  Co.  v. 
Olenn,  8  Oa.  A.  168,  68  SE  881. 

5S.  Tan  Te  v.  Bell,  27  Philippine 
354;  Algarra  v.  Sandejas,  27  Philip- 
pine 284. 

SS.  Wheeler  v.  Hartford,  etc. 
Tramway  Co.,  80  Conn.  561,  69  A  535; 
Nichols  V.  New  Britain,  77  Conn.  695, 
60  A  665;  Downs  v.  Seeley,  76  Conn. 
317,    56    A   502. 

fa]  Amllaatloaa  of  na*<>-(l)  A 
street  railway  company  sued  for  neg- 


ligent injury  to  a  passenger  having 
defaulted,  and  having  on  a  bear- 
ing In  damages  disproved  plalntlfTs 
allegation  that  It  operated  the  car 
when  the  Injury  occurred,  the  court 
was  bound  to  assess  nominal  dam- 
ages. Wheeler  v.  Hartford,  etc., 
Tramway  Co.,'  80  Conn.  661,  69  A  635. 
(2)  On  a  hearing  in  damages  after 
default,  defendant,  to  avoid  liability 
for  more  than  nominal  damages,  need 
only  prove  that  the  injury  com- 
plained of  was  not  caused  as  alleged. 
Seller  v.  W.  H.  Davenport  Fire  Arms 
Co.,  74  Conn.  46,  49  A  862. 

64.     See   supra    {    55. 

55.  U.  S. — Troy  Laundry  Mach.  Co. 
V.  Dolph,  138  U.  S.  617,  11  SCt  412, 
34  L.  ed.  1083;  Dow  v.  Humbert,  ^91 
U.  S.  294,  23  L.  ed.  368;  U.  S.  v.  Pat- 
rick. 73  Fed.  800,  2Q  CCA  11  [app 
dism  18  SCt  949  mem,  42  L.  ed.  1216 
mem] ;  Hemingway  Mfg.  Co.  v.  Coun- 
cil Bluffs  Canning  Co.,  62  Fed.  897; 
U.  S.  V.  Young,  44  Fed.  168;  Whitte- 
more  v.  Cutter,  29  F.  Cas.  No.  17,600, 
1   Gall.   429. 

Ala. — Treadwell  v.  Tillls.  108  Ala. 
262.  18  S  886;  Ulbricht  v.  Eufaula 
Water  Co.,  86  Ala.  587,  11  AmSR 
72,    4    LRA   672. 

Conn. — ^Fllnt  v.  Clark,  IS  Conn.  SSI. 

Ga. — Henry  v.  Cent.  R.,  etc.,  Co.,  89 
Ga.  815,  15  SB  757;  Grler  v.  Ward. 
23   Ga.    145. 

111. — Wallls  V.  Keeney,  88  111.  370; 
Olmstead  v,  Burke,  ^5  111.  86;  Terre 
Haute,  etc.,  R.  Co.  v.  Vanatta,  21  III. 
188,  74  AmD  96;  Kurrus  v.  Selbert,  11 
111.  A.  319. 

Ind. — Lowe  v.  Turple,  147  Ind.  652, 
44  NE  26,  47  NB  160,  37  LRA  233; 
Coffln  v.  State,  144  Ind.  678,  43  NE 
654,  65-:AmSR  188-  Black  v.  Coan.  48- 
Ind.  386;  Rosenbaum  v.  McThomas, 
34  Ind.  331;  Freese  v.  Crary,  29  Ind. 
524;  Hacker  v.  Blake,  17  Ind.  97; 
Holman  v.  Creagmlles,  14  Ind.  177; 
Small  V.  Reeves.  14  Ind.  16S;  Over, 
hiser  V.  McCo}llster,  10  Ind.  41; 
Browning  v.  Simons,  17  Ind.  A.  46. 
46  NE  86. 

Iowa. — Carl  v.  Granger  Coal  Co.,  69 
Iowa  519,  29  NW  487;  Nosier  v.  Hunt. 
18  Iowa  212. 

Me. — Jewett  v.  'Whitney,  43  Me. 
242;  Stowell  v.  Bennett,  34  Me.  422; 
Copeland   v.  Copeland,   30   Me.   446. 

Mass. — Todd  v.  Keene,  167  Mass. 
157,  45  NE  81;  Tufts  v.  Bennett.  163 
Mass.  398,  40  NB  172;  Noble  v.  Hand. 
163  Mass.  289,  39  NB  1020:  McDon- 
nell v.  Cambridge  R.  Co.,  151  Mass. 
159,  23  NE  841;  Hagan  v.  Riley,  IS 
Gray  615;  Stowell  v.  Lincoln,  11  Gra.y 
434;  Pond  v.  Merrtfleld,  12  Cush.  181; 
Bolivar    Mfg.    Co.    v.    Neponset    Mfs- 
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as  to  actual  damages  nominal  damages  are  properly  |  awarded.**     In  other  words,  where  plaintiff  estab- 


Co.,  16  Pick.  241;  Barlow  T.  Thomas, 
IS  Pick.  66;  Tufts  v.  Adams,  8  Pick. 
547:  Cook  v.  Hull.  3  Pick.  269,  IB 
AmD  208;  Rich  v.  Bell,  16  Mass.  294; 
Wyman  T.  Ballard,  12  Mass.  304; 
Preacott  v.  Trueman,  4  Mass.  627,  3 
AmD   246. 

Mich. — ^Detroit  Oas  Co.  v.  MoratOn 
Truck,  etc..  Co.,  Ill  Mich.  401,  69  NW 
659;  Dye  v.   Mann.  10  Mich.  291. 

Miss. — Southern  R.  Co.  v.  Ken- 
drick.  40  Miss.  374.  90  AmD  332; 
Whitehead  v.  Ducker,  19  Miss.  98. 

Mo. — Mosely  v.  Hufiter,  15  Mo.  322; 
Collier  V.  Gamble,  10  Mo.  467;  State 
V.  Dickraann,  (A.)  124  SW  29;  Allen 
V.  Davis,  53  Mo.  A.  IB;  Breen  v.  Fair- 
1>ank.  35  Mat  A.  212;  Gibson  v. 
Whip  Pub.  Co.,  28  Mo.  A.  450;  Big- 
low  V.  Carney,  18  Mo.  A.  634. 

Nebr. — Jewett  v.  Wilmot,  Bl  Nebr. 
700.    71   NW   775. 

N.    H.— French   v.    Bent,    43    N.    H. 
448;  Osgood  v.  Osgood,  39  N.  H.  209; 
Andrews   v.   Davison,    17   N.   H.    413, 
,  43  AmD  606. 

N.  J. — New  Jersey  School,  etc.. 
Furniture  Co.  v.  SomerviUe  Bd.  of 
Education.  58  N.  J.  L.  646,  35  A  397. 

N.  Y. — Barnes  v.  Brown,  130  N.  T. 
372.  29  NE  760;  Horton  v.  Bauer,  129 
N.  Y.  148,  29  NE  1;  Ihl  v.  Forty-Sec- 
ond St.,  etc.,  R.  Co.,  47  N.  T.  317, 
7  AmR  450:  Conger  v.  Weaver.  20  N. 
Y.  140;  TerwiUlger  v.-  Wands,  17  N. 
T.  64,  72  AmD  420;  Quin  v.  Moore. 
15  N.  Y.  432;  -Mclntyre  v.  New  York 
Cent.  R.  Co.,  43  Barb.  532;  Cantor  v. 
Tattersalls,  13  Misc.  17,  34  NYS  96; 
Curtis  v.  Ritzman.  7  Misc.  254.  27  NYS 
259;  Roome  v.  Jennings,  3  Misc.  413, 
23  NYS  666  (aft  144  N.  t.  659  mem. 
3»  NB  859  mem];  Horton  v.  Childs. 
13  NYS  773  [att  129  N.  Y.  148,  29  NE 
11;  Deyo  v.  Van  Valkenburgh,  5  Hill 
242;  Swan  v.  Saddlemire,  8  Wend. 
676. 

N.  C. — Creech  v.  Creech.  98  N.  C. 
155,  3  SB  814;  Anders  v.  Ellis,  87  N. 
C  207;  CowMi  v.  Silliman,  16  N.  C. 
46;  Wilson  v.  Forbes,  13  N.  C.  30. 

Pa. — ^Wilson  v.  Whltaker,  49  Pa. 
114. 

Tenn. — State  v.  Ward,  9  Heisk.  100; 
Lay  V.    Bayless,   4  Coldw.   246. 

Tex. — Laredo  v.  Russell,  56  Tex. 
398;  Moore  v.'  Anderson,  30  Tex.  224; 
Hamilton  v.  War<^  4  Tex.  356;  Smith 
V.    Hulsar,    25    Tex.    Suppl.    206. 

Vt. — FuHam  v.  Stearns,  30  Vt.  443; 
Pratt  v.  Battels,  28  Vt.  685;  Kidder 
v.  Barker,  18  Vt,  454;  Richardson  v. 
Dorr,  5  Vt.   9. 

W^ash. — Bell  v.  Scranton  Coal 
Mimes  Co.,  59  Wash.  659.  110  P  628; 
Shotwell  V.  Dodge.  8  Wash.  337,  36  P 
254 ;  American  Bldg.,  etc.,  Assoc,  v. 
Hart.  2  Wash.  B94,  27  P  468. 

Wis. — Mecklem  v.  Blake,  22  Wis. 
495,  99  AmD  68;  Noonan  v.  Ilsley.  22 
^^is     27 

Eng.— Kelly  v.  Sherlock,  L.  R.  1  Q. 
B.  686;  Marzetti  v.  Williams.  1  B. 
&  Ad.  415,  20  ECL  641,  109  Reprint 
842;  Griffiths  v.  Perry.  1  E.  &  E. 
680.  102  ECL  680.  120  Reprint  1066; 
Wood  v.  Waud,  3  Ehcch.  748,  164  Re- 
print 1047,  10  'BRC  226;  Aahby  v. 
White,  1  Salk.  19,  91  Reprint  19. 

Ont. — McQuarrle  v.  I^argo.  21  XJ. 
C    C    P    478 

'66.'  U.  S.— A.  Denlcke,  138  Fed. 
645.  71  CCA  95;  Lonsdale  Co.  v.  Moles, 
15  F.  Cas.  No.  8.497.  2  Cliff.  538; 
Watts  v.  Phoenix  Mut.  L.  Ins.  Co.,  29 
F.  Cas.  No.  17,294,  16  Blatchf.  228; 
Whipple  V.  Cumberland  Mfg.  Co.,  29 
F.  Cas.  No.  17,516,  2  Story  661;  Whit- 
temore  v.  Cutter,  29  F.  Cas.  No. 
li.COO.  1  Gall.  429. 

Ala. — Ulbrlcht  v.  Eufaula  Water 
Co.,  86  Ala.  587,  6  S  78.  11  AmSR 
72.  4  LRA  672;  Drum  v.  Harrison,  83 
Ala.  384,  2  S  715;  Stein  v.  Burden,  24 
Ala.  130,  60  AmD  453;  Bagby  v.  Har- 
ris, 9  Ala.  173;  Oden  v.  Stubblefleld, 
2  Ala.  684;  Stewart  V.  Harris,  6  Ala. 
A.   518.   60   S,  445. 
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lishes  a  cause  of  action  but  fails  to  show  any  dam- 
age he  may  recover  nominal  damages.^'  So  in  an 
action  founded  upon  a  contract  a  plaintiff,  in  order 


to  recover  more  than  nominal  damages,  must  adduce 
evidence  that  an  actual  substantial  loss  or  injury 
has  been  sustained,**  unless  the  contract  itself  fur- 
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659;  Wilson  v.  Wagar,  26  Mich.  452; 
Mitchell  V.  Shuert,  16  Mich.  444;  Dye 
V.  Mann,  10  Mich.  291. 

Minn. — Cowley  v.  Davidson,  10 
Minn.  392. 

Miss. — Foerster  v.  Faulk-C3hrlstlan 
Lumber  Co.,  105  Miss.  612.  62  S  648; 
Whitehead   v.   Ducker,   19   Miss.   98. 

Mo. — Zimmerman  v.  T.  C.  Bottom 
Produce  Co..  (A.)  192  SW  1038; 
Woodward  v.  Donnell.  (A.)  123  SW 
1004;  Dulaney  v.  St.  Louis  Sugar 
Reflning  Co.,  42  Mo.  A.  659:  Abeles 
V.  Western  Union  Tel.  Co.,  37  Mo.  A. 
664;  Middleton  v.  Moore.  36  Mo.  A. 
627;  Breen  v.  Falrbank.  35  Mo.  A.  212; 
Barrle  v.  Seidel,  30  Mo.  A.  559;  Gib- 
son V.  Whip  Pub.  Co.,  28  Mo.  A.  450; 
Haynes  v.  Connelly,  12  Mo.  A.  695. 

Mont. — Clifton  v.  Wlllson.  47  Mont 
306.  308.  132  P  424  [cit  Cyc];  Ralche 
V.  Morrison.  47  Mont.  127,  ISO,  130  P 
1074    Celt    Oc]. 

Nebr. — Parkins  v.  Missouri  Pac.  R. 
Co..  76  Nebr.  242,  107  NW  260;  Jewett 
V.  Wilmot,  51  Nebr.  700,  71  NW  776; 
Uhlig  V.  Barnura,  43  Nebr.  684,  61 
NW  749. 

Nev. — Truckee  Lodge  No.  14,  I.  O. 
O.  F.  V.  Wood.  14  Nev.  293;  Richard- 


son V.  Jones,  1  Nev.  405. 

N.  H.— French  v.  Bent,  41  N.  H. 
448. 

N.  J.— Harrison  v.  CHarke,  78  N.  J. 
L.  236.  73  A  48;  Van  Schoick  v.  Van 
Schoick.  76  N.  J.  L.  242,  69  A  1080; 
Jurnick  v.  Mantiattan  Optical  C^.,  66 
N.  J.  L.  380,  49  A- 681;  New  Jersey 
School,  etc..  Furniture  Co.  v.  Board 
of  Education,  58  N.  J.  L.  646,  35  A 
397:  Qerli  v.  Poidebard  Silk  Mfg.  Co., 
57  N.  J.  L.  432,.  31  A  401.  51  AmSR 
611,  30  LRA  61;  Shaw  v.  Wallace,  25 
N.  J.  L.   453. 

N.  Y.— Mortimer  v.  Otto,  206  N.  Y. 
89,  99  NE  189,  AnnC^8l914A  1121  [aft 
142  App.  Div.  184,  126  NYS  866]; 
Barnes  v.  Brown,  130  N.  Y.  372,  29 
NE  760  [mod  65  Hun  339,  8  NYS 
834]-  Horton  v.  Bauer,  129  N.  Y.  148. 
29  NB  1  [aft  13  NYS  773];  Neudecker 
V.  Kohlberg,  81  N.  Y.  296;  Cockcroft 
V.  New  York,  etc.,  R.  Co.,  69  N.  Y. 
201:  Chamberlain  v.  Parker,  45  N. 
Y.  669;  Conger  v.  Weaver,  20  N.  Y. 
140;  Troutwine  v.  Hoff,  126  App.  Div. 
556,  110  NYS  296  [afT  198  N.  Y.  636 
mem,  92  NB  1104  mem];  Pardee  v. 
Douglas,  122  App.  Div.  395,  106  NYS 
775;  Warth  v.  Greif,  121  App.  Div. 
434,  106  NYS  163  [aft  193  N.  Y.  661, 
87  NE  1129];  Coppola  v.  Kraushaar, 
102  App.  Div.  306,  92  NYS  436;  Hope- 
dale  Electric  Co.  v.  Electric  Storage 
Battery  Co.,  96  App.  Div.  344.  89  NYS 
326  [aft  184  N.  Y.  356,  77  NE  394]; 
Devendorf  v.  Wert,  42  Barb.  227; 
Dart  V.  McAdam,  27  Barb.  187;  Der- 
letM  V.  Degr^af,  61  N.  Y.  Super.  369; 
Importers,  etc.,  Ins.  Co.  v.  Christie.  28 
N.  Y.  Super.  169;  Clarke  v.  Meigs,  23 
N,  y.  Super.  337;  Independent  Trem- 
bowler  Young  Men's  Benev.  Assoc  v. 
Somach,  52  Misc.  538,  103  NYS  495; 
Cantor  v.  Tattersalls,  13  Misc.  17,  34 
NYS  96;  Up-to-Date  Dress  Co.,  Inc.. 
v.  Kraushar,  164  NYS  779;  Modern 
Hat  Works,  Inc.,  v.  LiUeral  Trading 
Co.,  184  NYS  622;  American  Struc- 
tural Steel  Co.  V.  Rush,  100  NYS 
1019;  Horton  v.  Chllds,  13  NYS  773 
[aft  129  N.  Y.  148,  29  NB  1];  Al- 
laire V.  Whitney,  1  Hill  484. 

N.  C— Smith  V.  Holmes,  167  N.  C. 
561,  83  SE  833;  Anders  v.  Ellis.  87 
N.  C.  207;  Bond  v.  Hilton.  47  N.  C. 
149;  Clinton  v.  Mercer,  7  N.  C.  119. 

Oh. — Barnesville  First  Nat.  Bank 
V.  Western  Union  Tel.  Co.,  80  Oh.  St. 
556,  27  AmR  485;  Fosdick  v.  Greene, 
27  Oh.  St.   484,   22  AmR   328. 

Okl. — Goarley  v.  Lookabaugh,  48 
Okl.   65,   149   P  1169. 

Or. — Rainier  v.  Masters,  79  Or.  634. 
164  P  426.  166  P  1197. 

Pa. — Smith  V.  Loag.  132  Pa.  801, 
19  A  187;  Wilson  v.  Whitaker.  49  Pa. 
114;  Adams  Express  Co.  v.  Egbert. 
36  Pa.  360,  78  AmD  382;  Moldawer  vf 
Trust  Co.  of  North  America,  67  Pa. 
Super.  66;  Cronin  v.  Sharp,  16  Pa. 
Super.  76. 

S.  C. — ^Watson  v.  Southern  R.  Co.. 
104  S.  C.  204.  88  SE  461. 

Tcnn. — Bradford  y.  Montgomery 
Furniture  Co..  116  Tenn.  610^92  8W 
1104,  9  LRANS  979;  State  v.  Ward,  9 
Heisk.  100;  Seat  v.  Moreland,  7 
Humphr.  576. 

Tex. — Laredo  v,  Ruaaell,  66  Tex. 
398;  Moore  v.  Anderson,  30  Tex.  224; 
Hope  V.  Alley,  9  Tex.  394;  Major  v. 
Hefley-Coleman  Co.,  (Civ.  A.)  164  SW 
445;  Caswell  v.  McCall,  (Civ.  A.)  163 
SW  1001;  Pierce  v.  Aiken,  (Civ.  A.) 
146  SW  950;  Smith  v.  Gunn,  67  Tex. 
Civ.  A.  339.  122  SW  919. 

Wash. — Bell  v.  Scranton  Coal 
Mines  Co.,  59  Wash.  669,  110  P  628; 
Sproul  V.  Huston,  42  Wash.  106,  84  P 
631;  American  Bldg.,  etc.,  Assoc. 
V.  Hart,  2  Wairti.  694,  27  P  468. 

W.  Va. — Douglass  v.  Ohio  River 
R.  Co.,  61  W.  Va.  623,  41   SB  911. 

Wis. — KIblinger  Co.  v.  Sank  Bank. 
131  Wis.  595,  111  NW  709;  Olson  v. 
Vlroqua,  121  Wis.  671,  99  NW  326; 
Hibbard   v.   Western   Union   Tel.   Co.. 


For  imtut  oMws,  dwrelopmnits  and  oli»Bg*s  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nwBb«r. 
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nishes^  a  guide  to  the  measurement  of  the  damages.'" 
Other  applications  of  the  rule  that  nominal  damages 
may  be  awarded  in  the  absence  of  evidence  as  to 
actual  damages  have  been  made  in  the  case  of  torts 


generally,"  of  personal  injuries,'*  of  conversion  or 
detention  of  personal  property,"  of  trespass  on  •'  or 
injuries  to  '*  real  property,  as  for  example  by  flow- 


33  wis.  6S8,  14  AmR  776. 

Can. — ^Williams  v.  Stephenson,  33 
Can.  S.  C.  328;  Ottawa  County  v. 
Montreal,  etc..  R.  Co.,  14  Can.  8.  C. 
193  [all  28  L.  C.  Jur.  29,  6  Montr.  Lee. 
N.  382.  1  Montr.  Q.  B.  46  (aft  26  L.  C. 
Jur.    14S,   S  Montr.   Leg.   N.   132)]. 

N.  S. — Johnson  v.  Roche,  17  DomLR 
74. 

Ont. — Curry  y.  E!.  M.  F.  Co.  of  Can- 
ada, Ltd.,  28  Ont.  L.  427;  Brighton  v. 
AuBton.  19  Ont.  A,'  306;  Waterous  En- 

flne  Works  Co.,  Ltd.,  v.  Pratt,  SO  Ont. 
38;  Langdon  v.  Robertson,  13  Ont. 
497;  Anderson  v.  Ross,  11  OntWR 
862;  McQuarrle  v.  Fargo,  21  U.  C.  C 
P.  478. 

[a]  XHwrttmUoiiv— No  substantial 
damages  are  recoverable  for  the 
breach  of  an  executory  agreement  to 
loan  money,  where  no  definite  time 
for  the  continuance  of  the  loan  Is 
agreed  on,  since  the  law  Implies  an 
agreement  to  repay  It  on  demand. 
Kelly  V.  Fahmey,  97  Fed.  176.  38 
CCA   103. 

[b]  Brsaoh  of  ooadtttoi  «f  bond. 
— In  an  action  against  an  administ 
trator  for  a  breach  of  the  condition 
of  bis  bond  In  falling  to  make  a  set- 
tlement of  his  accounts  annually.  If 
no  specific  damage  Is  shown  nominal 
damages  only  can  be  recovered.  Scar- 
borough V.  State,  24  Ark.  20.  See 
also   Schooley  v.   Stoops,   4   Ind.   130. 

[c]  Oontiaot  to  coavsy  good  will 
of  InudaaMh— Where,  in  an  action  for 
damages  for  breach  of  contract  to 
convey  the  good  will  of  defendant's 
business,  plalntift,  although  estab- 
lishing the  breach,  falls  to  show  sub-' 
stantial  damages  or  offer  in  evidence 
data  from  which  substantial  dam- 
ages may  be  computed,  he  can  re- 
cover only  nominal  damages.  Taylor 
V.  Howard.   110  Ala.   468,  18   S  311. 

5*.  O'DrlscoU  v.  Doyle,  31  Colo. 
193,  73  P  27;  Adams  Bxpress  Co.  v. 
Egbert.  86  Pa.  360,  78  AmD  382. 

ao.  Ala. — ^Welch  v.  Evans  Bros. 
Constr.  Co.,  189  Ala.  548.  66  S  517; 
Western  R.  Co.  v.  Stone,  145  Ala. 
663.  39  S  723. 

Conn. — Havens  v.  Hartford,  etc.,  R. 
Co..   28  Conn.   69. 

Qa. — Qrler  v.  Ward.   28   Ga.   146. 

111. — Brent  v.  Kimball,  $0  111.  211, 
14  AmR  86. 

Ind. — Hamilton  T.  New  Albany,  30 
Ind.   482. 

Iowa. — ^Dolan  ▼.  Bartrufl,  166  Iowa 
462.   145   NW  278. 

La. — Wilde  v.  Orleans,  12  La.  Ann. 
16. 

Mass. — McAneany  v.  Jewett,  10  AU 
len   151. 

N.  C. — ^Waters  v.  Busman,  161  N.  C. 
90.    65    SE   623. 

Oh. — Coe  V.  Peacock.  14  Oh.  St.  187. 

Pa. — ^Ekikman  v.  Lehigh,  etc..  Coal 
Co.,  60  Pa.  Super.  427. 

Tex. — Custard  v.  Burdett,  16  Tex. 
466. 

Vt. — ^Howe  V.  Stevens,  47  Vt.  262. 

[a]  XUnstnttlOBa. — (1)  Where  B 
unnecessarily  throws  cotton  left  on 
his  land  by  -  A  without  his  consent 
into  the  water,  A  can  recover  noth- 
ing or  only  nominal  damages  against 
B,  If  the  evidence  shows  that  it  be- 
longed to  C,  and  that  C  afterward  got 
possession  without  any  expense  or 
trouble  to  A.  Orler  v.  Ward.  23  Oa. 
145.  (2)  In  an  action  of  trespass 
for  wrongfully  killing  plaintifTs  dog, 
an  instruction  that  It  is  Incumbent 
on  plaintiff  to  show  by  a  preponder- 
ance of  the  evidence  that  the  dog 
wan  of  some  pecuniary  value  Is 
properly  refused,  as  the  law  recog- 
nizes the  right  of  property  in  a  dog, 
and  if  it  Is  destroyed  without  legal 
Justification  the  owner  is  entitled  to 
at  least  nominal  damages.  Brent  ▼. 
Kimball.  60  111.  211,  14  AmR  85. 

61.  Ala. — Alabama  Great  South- 
ern R.  Co.  V.  Fllnn,  74  8  246;  Alabama 
Oreat  Southern  R.  Co,  v.  Taylor,  196 


Ala.  37,  71  S  676;  Alabama  Fuel,  etc., 
Co.  V.  Ward,  194  Ala.  242,  69  S  621; 
Birmingham  R.,  etc.,  Co.  v.  Friedman, 
187  Ala.  562,  66  S  939;  Sloss-Sheffleld 
Steel,  etc,  Co.  v.  Stewart,  172  Ala. 
616,  65  8  786;  Birmingham  R,  etc., 
Co.  V.  Harden.  166  Ala.  244,  47  S  327; 
Sloss-Sheflleld  Steel,  etc.,  Co.  v.  Dunn, 

9  Ala.  A.  624,  63  S  812.  But  compare 
Birmingham  R.,  etc.,  Co.  v.  Colbert, 
190  Ala.  229,  67  S  613  (holding  that 
while  nominal  damages  might  be 
awarded  for  diminished  earning  ca- 
pacity from  permanent  injury  in  the 
absence  of  evidence  of  its  actual 
value,  the  law  would  not  Imply  even 
nominal  loss  from  proof  of  loss  of 
time  without  proof  as  to  Its  value). 

Ark. — Barlow  v.  Lowder.  36  Ark. 
492. 

Del. — Tatnall  v.  Courtney,  11  Del. 
484. 

Ga — Greensboro  v.  McGlbbony,  93 
Ga.  672,  20  SE  37. 

Hawaii. — Coffin  v.  Spenoer,  2  Ha- 
waii 23. 

Ind. — ^Lewls  v.  Hoover.  3  Blackf. 
407.  ' 

Ind.  T. — Coalgate  Co.  v.  Isherwood, 
7    Ind.   T.    130,    104   SW  565. 

Minn. — Crosby  v.  Humphreys,  69 
Minn.  92,  60  NW  843. 

Mo.— Owen  v.  O'Reilly,  20  Mo.  603; 
Nelson  v.  United  R  Co.,  176  Mo.  A. 
423.  168   SW  446. 

N.  Y. — Markowltz  v.  LIndeman.  164 
App.  Dlv.  679.  160  NYS  345;  Levlne 
V.  Brooklyn,  etc.,  R.  Co.,  134  App.  Dlv. 
606,  119  NYS  316-  Pickett  v.  West 
Monroe,  47  App.  Dlv.  629,  63  NYS 
30;  Lefkowlts  v.  New  York.  116  NYS 
683;  Bates  v.  Loomis,  5  Wend.  134. 

Pa. — Moses  v:  Bradley,  8  Whart. 
272. 

Tex. — Flanagan  v.  Womack,  64 
Tex.  46;  Fielder  v.  St.  Louis,  etc., 
R.  Co.,  Bl  Tex.  Civ.  A.  244,  112  SW 
699;  Leach  v.  Leach,  11  Tex.  Civ. 
A.    699,    33    SW    703. 

[a]  ninstxatlona^— (1)  In  an  action 
against  a  physician  for  malpractice, 
where  it  is  impossible  to  distinguish 
hetween  the  consequences  of  his  lack 
of  professional  skill  and  those  of  the 
malady  which  he  essayed  to  treat, 
only  nominal  damages  can  be  given. 
Becker  v.  Janlnski,  15  NYS  676,  27 
AbbNCas  46.  (2)  Where  loss  of 
time  Is  claimed  as  an  item  of  dam- 
ages from  personal  Injury  occasioned 
by  negligence,  if  plaintiff  fails  to 
prove  the  value  of  the  time  lost,  or 
facts  on  which  an  estimate  of  such 
value  can  be  founded,  only  nominal 
damages  for  that  item  can  be  given. 
Greensboro  v.  McGibbony,  93  Ga.  672, 
20  SE  37:  Owen  v.  O'Reilly,  20  Mo. 
603;  Staai  v.  Grand  St.,  etc.,  R  Co., 
107  N.  Y.  626.  13  NE  624;  Leeds  v. 
Metropolitan  Gaslight  Co.,  90  N.  Y. 
26;  Niendorff  v.  Manhattan  R.  Co.,  4 
App.  Dlv.  46.  88  NYS  690  [app  dtsm 
160  N.  Y.  276,  44  NE  976]. 

[b]  AspUoatloB  of  ml*.— While 
In  an  action  for  personal  Injuries  the 
absence  of  evidence  of  the  value  of 
plaintifTs  earnings  precludes  a  re- 
covery of  substantial  damages  for 
loss  thereof,  he  Is  nevertheless  enti- 
tled to  nominal  damages  on  that  ac- 
count, and  to  make  an  objection  to  a 
recovery  of  more  than  nominal  dam- 
ages for  such  loss  available  to  de- 
fendant a  specific  request  that  nom- 
inal damages  could  only  be  recovered 
for  loss  of  wages  is  necessary.  Seltz 
V.  Dry-Dock,  etc.,  R.  Co.,  16  Daly  264, 

10  NYS  1. 

63.  Ala. — Miller  v.  Jones,  26  Ala 
247;  Oden  v.  Stubblefleld,  2  Ala.  684. 

Colo. — Hammond  v.  Solllday,  8 
Colo.  610,  9  P  781. 

Conn. — Rose  v.  Gallup,  83  Conn. 
338. 

Ind. — ^Robinson  v.  Shatsley,  76  Ind. 
461. 

Me. — Jones  v.  Cobb,  84  Me.  168,  24 
A   798. 


Mass.— Whitman  v.  Merrill,  126 
Mass.  127. 

Mich. — Grinncll  v.  Bebb,  126  Mich. 
167,  85  NW  467;  Chicago,  etc.,  R  Co. 
v.  Reld.  74  Mich.  366,  41  NW  1083; 
Mears  v.  Cornwall,  73  Mich.  78,  40 
NW  931;  Brady  v.  Whitney,  24  Mich. 
164;   Phenix  v.   Clark,   8   Mich.   327. 

Minn. — NIckerson  v.  Wells-Stone 
Mercantile  Co.,  71  Minn.  280,  73  NW 
959.   74   NW  891. 

Mo. — NIemetz  v.  St.  Louis  Agricul- 
tural, etc.,  Assoc,  6  Mo.  A.  69. 

N.  Y. — Whltmark  v.  Lorton,  16 
Daly  648,  8  NYS  480;  Von  Schoening 
v.  Buchanan,  14  AbbPr  468,  23  HowFr 
164. 

N.  C — ^Edwards  v.  Erwln,  148  N.  C. 
429,   62  SE  645,  16  AnnCas  393. 

Tenn. — Lay  v.  Baylesa,  4  Coldw. 
246. 

Vt.— Rutl^ind,  etc  R.  Co.  v.  Mld- 
dlebury  Bank,  32  Vt.  639;  Pratt  v. 
Battels,   28   Vt.   686. 

Wash. — Northwestern  Bquipmant 
Co.  V.  Sofe,  91  Wash.  118,  157  P  469. 

Eng. — Hlort  v.  London,  etc,  R.  Co., 
4   Ex.  D.   188. 

83.  Cal. — ^Davidson  v.  Devine,  70 
Cal.  619,  11  P  664. 

Conn. — Merrlam  v.  Merlden,  48 
Conn.  173. 

111.— Kurrus  v.  Selbert,  11  m.  A. 
319 

Ind.— Hill  v.  Forkner,   76   Ind.   116. 

Mass. — Spear  v.  Hubbard,  4  Pick. 
143. 

Miss.— Clark   v.   Hart,    8   S   38. 

Mo. — Flynt  V.  Chicago,  etc,  R.  Co., 
38  Mo.  A.  94 ;  Ross  v.  New  Home  Sew- 
ing Mach.  Co.,-  24  Mo.  A.  363. 

N.  J. — Schaaf  v.  Pennsylvania  R. 
Co..  77  N.  J.  U  115,  116,  71  A  114 
[clt  Cyc];  Lance  v.  Apgar,  60  N.  J. 
L.   447,    38   A   696. 

N.  Y.— Butts  V.  Edwards,  2  Den. 
164;  Dixon  v.  Clow,  21  Wend.  188; 
Rich  V.  Rich,  16  Wend.   663. 

N.  C— Hutton  v.  Cook,  178  N.  C 
496,  92  SE  356;  Harris  v.  Sneeden, 
104  N.  C.  869,  10  SE  477. 

Tex. — Carter  v.  Wallace,  2  Tex.  206. 

Vt.— Kidder  v.  Kennedy,  43  Vt.  717. 

Wis. — Benson  v.  Waukesha.  74 
Wis.    31,    41    NW   1017. 

Eng. — Taylor    v.    Hennlker,    12    A. 

6  E.  488.  40  ECL  246,  113  Reprint 
897  [overr  Avenell-  v.  Croker,  M.  & 
M.  172,  22  ECL  499;  Wilkinson  v. 
Terry,  I  M.  &  Rob.  377]. 

B.  C— SutUes  V.  Cantln,  22  B.  C. 
139. 

Ont. — Warren  v.  Deslippes,  88  U.  C. 
Q.  B.  69.  See  also  Coffey  v.  Scane, 
25  Ont.  22  [aff  22  Ont.  A.  269];  Taylor 
V.  Massey,  20  Ont.  429. 

64.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Graham,  66  Ark.  294,  18  SW  56; 
Brock   V.   Smith.   14   Ark.    431. 

Cal. — Empire  Gold  Min.  Co.  v.  Bo- 
nanxa  Gold  Min.  Co.,  67  Cal.  406,  7 
P    810. 

Gh. — Price  v.  High  Shoals  Mfg.  Co., 
132  Oa.  246,  64  SE  87,  22  LRANS  684; 
Swift  V.  Broyles.  116  Ga.  885,  42  SB 
277.   68   LRA  390. 

111.- — Johnson  v.  Stinger,  39  III.  A. 
180;   Merrill   v.   Dibble.   12   111.    A.  86. 

Kan. — Hefley   v.    Baker,    19   Kan.    9. 

Ky. — Jean  v.  Brentllnger,  156  Ky. 
509.  159  SW  1139. 

Mass. — Hooton  v.>  Barnard.  187 
Mass.  36;  Brown  v.  Perkins,  1  Allen 
89 

Miss. — Keim  v.  Warfleld,  60  Miss. 
799. 

N.  3. — Bruch  v.  Carter,  32  N.  J.  L. 
664. 

N.  Y. — O'Horo  v.  Kelsey,  60  App. 
Div.  604,  70  NYS  14;  Pierce  v.  Hos- 
mer,  66  Barb.  345. 

N.  C. — White  V.  Griffin,  49  N.  C. 
189. 

Oh. — Besuden  v.  Hamilton  County. 

7  Oh.  Clr.  Ct  237.  4  Oh.  Cir.  Jiac.  576. 
Pa. — Pastorlus  v.  Fisher,   1   Rawle 

27. 

S.  C— Bradley  v.  Flewitt,  40  S.  C. 
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age  °'  or  infringement  of  riparian  rights,"  particu- 
larly where  questions  of  title  are  involved,'^  or 
where  a  continuance  of  the  acts  might  ripen  into 
evidence  of  title.*"  Where  damages  are  of  such  a 
character  that  their  amount  is  properly  to  be  esti- 
mated by  the  jury  from  the  facts  and  circumstances 
in  evidence,  there  may  be  an  award  of  substantial 
damages  although  there  is  no  evidence  directed  to- 


L.  69;  Norvell  v.  Thompson,  20  S. 
C.  L.  470;  Caruth  v.  Allen,  13  S.  C. 
L.    226. 

Vt. — FuUam  v.  Stearns.  SO  Vt.  443. 

65.  Ala. — ESagle,  etc.,  'Utg.  Co.  v. 
Gibson,  62  Ala.  369;  Stein  v.  Burden, 
24  Ala.  ISO,   60  AraD  463. 

Cal. — Strecker  v.  Gaul,  (A.)  170  P 
646. 

Iowa. — McCormtck  v.  Winters,  94 
Iowa  82,   62   NW  655.. 

Me. — Seldensparger  .v.  Spear,  17  Me. 
123,   35  AmD  234. 

Minn. — Dorman  v.  Ames,  12  Minn. 
451. 

Mo. — Jones  T.  Hannov^n,  55  Mo. 
462. 

Pa. — Graver  v.  ShoU,  42  Pa,'  68; 
Pastortus   v.    EMsher,    1    Rawle    27. 

ae.  U.  S. — ^Whipple  v.  Cumberland 
Mtg.  Co.,  29  F.  Cas.  No.  17,516,  2 
Story  661. 

Ala. — Ulbrlcht  v.  Eufaula  Water 
Co.,  86  Ala.  587,  6  S  78,  11  AmSR 
72,  4  LRA  572. 

Cal. — Creighton  v.  Evans,  63  Cal. 
65. 

Conn. — Parker  v.  Oriswold,  17 
Conn.  288,  42  AmD  739;  Chapman  v. 
Thames  Mfg.  Co..  13  Conn.  269,  38 
AmD   401. 

111. — Flumlelgh  v,  Dawson,  6  III. 
544,  41  AmD  199. 

Me. — Munroe  v.  Gates,  48  Me.  463; 
Munroe  v.  Stlckney,  48  °Me.  462;  But- 
man  v.  Hussey,  12  Me.  407. 

Mass.— Lund  v.  New  Bedford,  121 
Mass.  286;  Ncwhall  v.  Ireson,  8  Cush. 
695,    54   AmD   790. 

N.  H.— Blodgett  v.  Stone,  60  N.  H. 
167. 

N.  T. — New  York  Rubber  Co.  v. 
Rothery.  132  N.  T.  293,  30  NB  841, 
28  AmSR  675. 

N.  C— Little  V.  Stanback,  63  N. 
C.  285. 

Pa. — Rtpka  v.  Sergeant,  7  Watts 
&  S.  9,  42  AmD  214;  Humphrey  v. 
Irwin,  3  Pa.  Cas.  272.  6  A  479. 

Vt.— Chatfleld  v.  Wilson,  27  Vt.  670. 

Can. — Dunning  v.  Girouard,  9  Rev 
L,eg  177. 

Ont.— Mitchell  v.  Barry,  26  U.  C. 
Q.  B.  416. 

67.  U.  S. — Whipple  V.  Cumberland 
Mfg.  Co.,  29  F.  Cas.  No.  17,516,  2 
Story  661. 

Ala. — Stein  v.  Burden,  24  Ala.  130, 
60  AmD  453. 

Conn. — Chapman  v.  Thames  Mfg. 
Co..  13  Conn.   269,  83  AmD  401. 

Me. — Hathorne  v.  Stlnson,  12  Me. 
183,    28   AmD    167. 

N.  H. — Bassett  v.  Salisbury  Mfg. 
Co.,   28  N.  H.   438. 

N.  T. — O'Riley  v.  McChesney,  8 
Lans.  278  [aff  49  N.  T.  672  mem]; 
Devendorf  v.  Wert,  42  Barb.  227; 
Honsee  v.  Hammond,  39  Barb.  89; 
Carhart  v.  Auburn  Gas  Light  Co.,  22 
Barb.  297;  Thomas  v.  Brackney,  17 
Barb.  664. 

Pa. — Delaware,  etc..  Canal  Co.  v. 
Torrey,    33  Pa.   148. 

"Generally,  when  one  encroaches 
upon  the  inheritance  of  another,  the 
Inw  gives  a  right  of  action,  and  even 
if  no  actual  damages  are  found,  the 
action  will  be  sustained,  and  nomi- 
nal damages  recovered;  because,  un- 
less that  could  be  done,  the  en- 
croachments acquiesced  in,  might 
ripen  into  legal  right,  and  the  tres- 
passer, by  a  continuance  of  his  en- 
croachments, acquire  a  perfect  title. 
But  In  the  case  of  flowing,  the  own- 
er of  the  land  flowed  can  maintain 
no  process  unless  he  has  sustained 
damages  in  his  lands  by  their  being 
flowed.  The  common  law  remedy  is 
taken  away,  and  the  only  remedy  for 


redress  is  by  this  process  of  com- 
plaint. The  owner's  hands  are  tied. 
The  flowing,  may  continue  without 
license,  till  damage  is  sufCered." 
Hathorne  v.  Stlnson,  12  Me.  183,  188, 
28  AmD  167  [quot  Seldensparger  v. 
Spear,  17  Me.  123,  128,  36  AmD  234]. 

68.  Webb  V.  Portland  Mfg.  Co.,  29 
F.  Cas.  No.  17,322,  3  Sumn.  189; 
Whipple  V.  Cumberland  Mfg.  Co.,  29 
F.  Cas.  No.  17.616,  2  Story  661;  Ul- 
brlcht V.  Bufaula  Water  Co.,  86  Ala. 
587,  6  S  78,  11  AmSR  72,  4  LRA  572; 
Stein  V.  Burden,  24  Ala.  130,  60  AmD 
453;  Plumleigh  v.  Dawson,  6  111.  644, 

41  AmD  199;  Lund  v.  New  Bedford, 
121  Mass.  286;  Newhall  v.  Ireson,  8 
Cush.   (Mass.)  695,  54  AmD  790. 

[a]  Diversion  of  waters— Where 
plalntlfC  is  entitled  to  the  use  of  a 
spring  of  water  on  the  land  of  de- 
fendant, although  until  he  has  appro- 
priated the  water  himself  he  may 
not  maintain  an  action  for  transitory 
acts  of  defendant  In  using  the  water, 
he  is  entitled  to  recover  nominal 
damages  for  the  acts  of  the  latter  in 
laying  an  aqueduct  and  diverting  the 
water,  which  acts  amount  to  an  open 
denial  of  plaintiffs  right  and  would 
extinguish  it  in  twenty  years  to  the 
extent  of  the  water  withdrawn.  Peck 
V.  Clark    142  Mass.  436,  &  NE  336. 

[b]  now»r«  of  land. — Nominal 
damages  may  be  recovered  by  plain- 
tifC  in  an  action  for  flowing  land, 
where  there  Is  an  infringement  of  his 
right,  although  no  actual  damages 
are  sustained,  especially  where  the 
continuance  of  the  flowage  might  re- 
sult in  an  easement  on  his  land. 
Amoakeag  Mfg.  Co.  v.  Ooodale,  46 
N.  H.  63;  TUlotson  v.  Smith,  32  N.  H. 
90,  64  AmD  356;  Bassett  v.  Salis- 
bury  Mfg.   Co.,    28    N.    H.   438. 

69.  La. — Burkett  v.  .Lanata,  15 
La.  Ann.  337. 

Minn. — Wampach  v.  St.  Paul,  etc., 
R.   Co.,   22   Minn.   34. 

N.  T. — Swan  v.  Saddlemire,  8 
Wend.  676.     . 

N.  C. — Creech  v.  Creech,  98  N.  C 
166,  3  SK  814;  Scott  v.  Williams,  12 
N.  C.   376. 

,Pa. — Allen   v.   Conrad,    61   Pa.   487. 

See  Smith  v.  Brown,  164  Mass.  584. 

42  NE  101  (where  case  was  tried  by 
the  court). 

[a]  Applleattona  of  ml*. — (1)  In 
the  case  of  alleged  injuries  to  the 
health,  there  may  be  a  recovery  of 
substantial  damages  although  no  ac- 
tual pecuniary  damages  are '  shown. 
Creech  v.  Creech,  98  N.  C.  166,  3  SE 
814.  (2)  In  an  action  brought  by  plain- 
tiff for  an  assault  and  battery  and 
false  imprisonment,  the  object  of  the 
suit  being  to  ascertain  whether  plain- 
tiff In  that  action,  who  was  held  in 
slavery  by  defendant,  was  not  in 
truth  free,  the  court  held  that  under 
the  circumstances  of  the  case  the 
Jury  might  give  more  than  nominal 
damages,  although  there  appears  to 
have  been  no  proof  of  actual  dam- 
ages. Scott  v.  Williams,  12  N.  C. 
376.  (3)  In  an  action  for  damages 
for  not  entering  satisfaction  of  a 
Judgment  under  a  statute  prescrib- 
ing no  speciflc  measure  of  damages, 
but  limiting  them  to  half  of  the  debt, 
the  court  declined  to  limit  the  jury 
to  nominal  damages,  although  there 
was  no  evidence  of  special  damage. 
This  was  held  not  to  have  been  er- 
ror, and  a  verdict  for  six  hundred 
dollars  was  sustained,  the  appellate 
court  observing  that  "we  have  no 
means  of  measuring  the  vexation  and 
inconvenience  which  the  defendant's 
neglect  of  a  plain  duty  occasioned  the 


ward  their  amount.** 

[$60]  0.  Ab8«nee  of  Actnal  Damages.  Nom- 
inal damages  may  be  recovered  where  a  legal  wrong 
is  shown,  although  it  is  shown  that  there  were  no 
actual  damages,^"  except  in  some  jurisdretions  where 
it  is  held  that  in  an  action,  the  object  of  which  is 
to  recover  damages  only,  a  failure  to  prove  substan- 
tive damages  is  a  failure  to  prove  the  substance  of 


plaintiff,  and  therefore  we  cannot 
say  that  the  damages  were  exces- 
sive." Allen  V.  Conrad,  61  Pa.  487, 
490.  (4)  In  an  action  against  the 
parties  to  a  satisfied  judgment,  for 
combining  to  set  It -up  as  unsatisfied 
and  to  sell  plaintiff's  land  thereun- 
der, although  the  execution  was  void. 
It  wkB  said  that  proof  of  actual  dam- 
age was  unnecessary.  It  being  suf- 
flcient  that  the  acts  of  defendants 
exposed  pInintifC  to  the  probability 
of  Inconvenience,  trouble,  or  expense. 
Swan  V.  Saddlemire,  8  Wend.  (N.  T.) 
676. 

TO,  Cal.— Knoch  v.  Haizllp,  163 
Cal.  146,  124  P  998. 

Ga. — Williams  v.  Rome  R.,  etc.,  Co., 
4  Ga.  A.  370,  61  SE  495. 

111.— Schulz  V.  Kaiser,  198  111.  A. 
637. 

Ind. — Ross  V.  Thompson,  78  Ind.  90. 

Iowa. — Brown  v.  Mostoller,  167 
Iowa  668,  149  NW  908. 

Mass. — Dubinsky  vf  Wells"  Bros. 
Co.,  218  Mass.  232,  105  NE  1004;  Der- 
rlg  V.  Dyer,  216  Mass.  164,  103  Nfi 
380;  Muhlig  v.  Fiske,  131  Mass.  110. 

Mich. — Daggett  v.  Davis,  63  Mich. 
36,  18  NW  548,  61  AmR  91;  Morton  v. 
Preston,  18  Mich.  60,  100  AmD  146. 

Miss. — McGhee  v.  Laurel  Light, 
etc.,  Co.,  113  Miss.  603,  74  S  434. 

Mo. — Rourke  v.  Holmes  St.  .R.  Co., 
(A.)  177  SW  1102  rtransf  from  Su- 
preme Court  181  SW  77];  Boston  v. 
Alexander,  185  Mo.  A.  16,  171  SW 
682;  State  v.  Dlckmann,  (A.)  124  SW 
29. 

N.  J. — Marquardt  v.  Hudson  County 
Gas.  Co.,  (Sup.)  69  A  1054. 

N.  T. — Sllngerland  v.  International 
Contracting  Co..  169  N.  T.  60,  61  NE5 
995,  56  LRA  494  [att  43  App.  Div.  215, 
60  NTS  12];  Levine  v.  Brooklyn,  etc., 
R.  Co.,  134  App.  Div.  606,  119  NTS 
815. 

N.  C— Cooper  v.  Clute,  174  N.  C. 
366,  93  SE  915-  Hutton*v.  Cook,  173, 
N.  C.  496,  92  SE  366;  Waters  v.  Sus- 
man,  161  N.  C.  90,  66  SE  623;  Ed- 
wards Bros.  V.  Erwin,  148  N.  C.  429, 
62  SE  545,  16  AnnCas  898. 

Okl. — Capps  V.  Vasey,  23  Okl.  564. 
101  P  1043. 

S.  C. — Jones  v.  Atlantic  Coast  Line 
R.  Co.,  94  SE  490. 

Tex. — Smith  v.  Gunn,  67  Tes.  Ctv. 
A.  339,  122  SW  919. 

W.  Va. — ^Douglass  v.  Ohio  River  R. 
Co.,  51  W.  Va.  623,  41  SE  911. 

Wis. — W.  H.  Kibllnger  Co.  v.  Sauk 
Bank,  131  Wis.   596,  111  NW  709. 

Eng. — Columbus  '  Co.,  Ltd.  v. 
Clowes,  [1903]  1  K.  B.  244. 

[a]  ninatratton. — The  failure  of 
the  purchaser  of  old  buildings  to  re- 
move them,  together  with  all  rubbish 
from  the  site  of  a  new  building  as 
agreed  entitled  the  other  party  to 
only  nominal  damages  where,  by  due 
care,  the  wrecking  and  removing  of 
the  buildings  could  have  been  com- 
pleted without  expense.  Dubinsky  v. 
Wells  Bros.  Co.,  218  Mass.  232,  lOS 
NE  1004. 

[b]  OonrandoA  of  avldeao*  of 
atl*. — (1)  If  the  transfer  of  a  cer- 
tiflcate  of  stock  is  void  so  as  to  ren- 
der the  holder  liable  In  trover  for  the 
sale  of  the  stock,  it  is  the  shares  of 
stock  that  he  Is  to  be  considered  as 
having  converted,  and  not  merely  the 
paper  certlflcate,  so  as  to  render  him 
liable  for  only  nominal  damages. 
Morton  v.  Preston,  18  Mich.  60,  100 
AmD  146.  (2)  But  the  conversion  of 
an  unindorsed  certlflcate  of  stock, 
not  being  a  conversion  of  the  stock 
Itself,  justlfles  only  nominal  damages. 
Daggett  v.  Davis,  68  Mich.  35,  18  NW 


For  IstMT  oaaea,  a«v«lopmnits  and  thaafm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number^ 


§§  60-62] 


DAMAGES 


[17  C.  J.]     725 


the  issue  entitling  defendant  to  judgment.^*  In  an 
action  on  an  instrument  under  seal  a  court  of  law 
will  give  only  nominal  damages  where, the  presump- 
tion of  valuable  consideration  is  negatived  by  some- 
thing appearing  on  the  face  of  the  paper.'*  By  stat- 
ute in  some  jurisdictions  when  a  breach  of  duty  has 
caused  no  appreciable  detriment  to  the  party  af- 
fected, he  may  recover  nominal  damages.^' 

[$  61]  D.  Actual  Damage  XTncertain  or  Unas- 
certainable.  Where  plaintiff  establishes  a  wrong 
and  actual  loss  therefrom  he  is  entitled  to  nominal 
damages  at  least,  although  the  actual  damages  are 
not  susceptible  of  being  exactly  ascertained,'*  or 
are  so  small  that  they  cannot  readily  be  estimated." 
In  such  cases  if  plaintiff  evidently  has  sustained 
some  damage  and  the  jury  being  unable  to  ascer- 
tain the  amount  finds  a  verdict  for  defendant,  the 
court  will  permit  plaintiff  to  enter  a  verdict  for 
nominal  damages.'"  As  a  corollary  to  this  nile, 
where  it  is  shown  that  plaintiff  has  suffered  dam- 


ages but  from  the  nature  of  the  case  they  cannot 
be  shown  with  reasonable  certainty,  only  nominal 
damages  are  recoverable."  So  if,  by  reason  of 
the  uncertainty  of  the  terms  of  the  contract,  the 
legal  right  of  which  plaintiff  has  been  deprived  by 
breach  is  indefinite  and  incapable  of  ascertainment 
nominal  damages  only  can  be  recovered.'*  How- 
ever, the  fact  that  the  actual  amount  of  damages 
sustained  from  a  tort  cannot  be  measured  with  ac- 
curacy will  not  limit  plaintiff's  recovery  to  merely 
nominal  damages."  Where  there  is  some  proof  as 
to  the  damages  sustained  from  a  breach  of  contract, 
but  the  amount  is  uncertain,  the  court  has  some- 
times directed  the  jury  to  allo'w  the  smallest  'sum 
which  will  satisfy  the  proof.*' 

[$  62 J  E.  Actual  Damages  Established.  Where 
both  the  wrong  and  the  damages  resulting  there- 
from are  established,  plaintiff  is  entitled  to  recover 
substantial  damages,*^   and   an   award  of   noniinai. 


548.  &l  AmR  91. 

[cl  SatlifaotioB  of  mortffar*— In 
an  action  by  a  grantor  against  a 
grantee  In  a  deed  on  an  agreement 
therein  by  which  the  grantee  as- 
sumed and  agreed  to  pay  a  mortgage 
on  the  land,  nominal  damages  only 
can  be  recovered  after  the  mortgage 
has  been  satisfied  out  of  the  land  or 
extinguished  by  the  act  of  the  mort- 
gagee. Muhlig  v.  Flske,  131  Mass. 
110. 

71.  Noyes  v.  Adams,  7$  Wash.  412, 
136  P  896. 

7a.     Cox  V.  HiU.  6  Md.  274. 

73.  Maher  v.  Wilson,  139  Cal.  614, 
73  P  418;  Oourley  v.  Lookabaugh,  48 
Okl.  65,  149  P  1169.  See  Gurr  v. 
Western  Union  Tel.  Co.,  8  Ga.  A. 
336,  69  SE  1085. 

[a]  BamMrM  sat  np  1>y  waj  of  m- 
e<mpiii«at.  where  a  breach  of  con- 
tract Is  set  up  in  a  plea  of  recoup- 
ment and  no  evidence  Is  offered  as  to 
actual  damages,  defendant  is  not  en- 
titled to  nominal  damages  preventing 
a  direction  of  a  verdict  for  plaintiff 
for  the  amount  established  by  the  un- 
contradicted evidence  in  his  behalf. 
Foote,  etc.,  Co.  v.  Malony,  115  Ga. 
985.   42   SE  413. 

74.  U.  S.— Watts  V.  Weston,  62 
Fed.  136.  10  CCA  302. 

Ala. — Howard  v.  Taylor.  99  Ala. 
450.  13  S  121;  Seaboard  Mfg.  Co.  v. 
Woodson.  98  Ala.  378,  11  .S  733; 
Drum  V.  Harrison,  83  Ala,  384,  3  S 
715;    Bagby   V.    Harris,    9   Ala.    173. 

Ark. — St.  Louts,  etc.,  R.  Co.  v. 
Graham,  &5  Ark.  294,  18  SW  66; 
Belfour   v.   Raney,   8   Ark.    479. 

Colo. — Patrick  v.  Colorado  Smelt- 
ing Co.,  20  Colo.  268,  38  P  236. 

Ga. — Greensboro  v.  McGibbony,  93 
Ga.  672,  20  BE  37. 

111. — Chicago,  eta,  R.  Co.  v.  Cicero, 
157  III.  48,  41  NE  640;  Peoria,  etc., 
R.  Co.  V.  Peoria,  etc..  Union  R.  Co., 
105  III.  110;  Wilcus  V.  Kllng,  87 
111.  107;  Hair  v.  Barnes,  26  III.  A. 
380. 

Ind.— Knights  of  Pythias  v.  Knight, 
117  Ind.  489,  20  NE  479,  3  L.RA  409; 
Fox  V.  Wray,  56  Ind.  423. 

Iowa. — Williams  v.  Brown,  76  Iowa 
643,  41  NW  377. 

I>a. — ^Judice  v.  Southern  Pac  Co., 
47  La.  Ann.  255,  16  S  816:  Scott  v. 
Moll.  45  La.  Ann.  1401.  14  S  301; 
Wilde  v.  New  Orleans,  12  La.  Ann. 
15. 

Mass. — McAneany  v.  Jewett,  10  Al- 
len 151. 

Mo. — Owen  v.  O'Reilly,  20  Mo.  603; 
Brown  v.  Emerson,  18  Mo.  103;  Mc- 
Cutchin  V.  Batterton.  1  Mo.  342; 
Cravens  v.  Hunter,  87  Mo.  A.  456; 
Weber  v.  Squler,  61  Mo.  A.  601;  Bar- 
rle  v.  Seldel,  30  Mo.  A.  559;  Sheedy 
v.  Union  Press  Brick  Works,  25  Mo. 
A.  527.  See  Boogher  v.  Bryant,  9 
Mo.  A.  592  mem  [rev  on  other 
grounds  86  Mo.  42]. 

Mont. — O'Brien  v.  Quinn,  36  Mont. 
441,  447,  90  P  166  Celt  Cyc]. 


N;  T. — Leeds  v.  Metropolitan  Gas- 
light Co.,  90  N.  T.  26:  Jelallan  v. 
New  York,  etc.,  R.  Co.,  184  App.  Dlv. 
381,  119  NTS  136;  Taylor  v.  Bradley, 
39  N.  T.  129,  100  AmD  416;  United 
Press  v.  New  York  Press  Co.,  35 
App.  Div.  444,  54  NTS  807  [aff  164 
N.  T.  406,  58  NE  527,  53  LRA  288]; 
NiendorfF  v.  Manhattan  R.  Co.,  4  App. 
Div.  46,  38  NTS  690  [app  dism  160 
N.  T.  276.  44  NB  9761;  SelU  v.  Dry 
Dock,  etc.,  R.  Co.,  16  Daly  264,  10 
NTS   1. 

N.  C. — Waters  v.  Susman,  161  N.  C. 
90,  66  SE  623;  Chaffln  v<.  Fries  Mfg., 
etc..  Co.,  135.  N.  C.  95,  47  SB  226. 

Pa. — Smith  v.  Loag,  132  Pa.  301, 
19  A  137;  Humphrey  v.  .Irvin,  6  A 
479;  Eckman  v.  Lehigh,  etc..  Coal 
Co.,  60  Pa.  Super.  427;  Cronln  v. 
Sharp.  16  Pa.  Super.  76. 

S,  D. — Hudson  v.  Archer,  9  S.  D. 
240,  68  NW  541. 

Tex. — Laredo  v.  Russell,  66  Tex. 
398;  Pullman  Co.  v.  Hoyle,  62  Tex. 
Civ.    A.    534,    115    SW   316. 

Wash. — Lownsdale  v.  Grays  Har- 
bor Broom  Co.,  36  Wash.  198,  78  P 
tU)4;  Bellingham  Bay,  etc.,  R.  Co.  v. 
Strand.  4  Wash.  311,  30  P  144;  Amer- 
ican Bldg.,  etc.,  Assoc,  v.  Hart,  2 
Wash.  594,  27  P  468. 

W.  Va. — Nichols  V.  Camden  Inter- 
state R.  Co.,  62  W.  Va.  409.  59  SE 
968. 

Eng. — Feize  v.  Thompson,  1  Taunt. 
121.   127  Reprint  778. 

Can. — Wood  v.  Grand  Valley  R.  Co., 
61  Can.  S.  C.  283,  22  DomLR  614 
[dism  app  30  Ont.  L.  44  (dism 
app  27  Ont.  L.  556,  4  OntWN  656,  23 
OntWR  664  [mod  26  Ont,  L.  441,  6 
DomLR  428,  3  OntWN  iaf56,  22  Ont 
WR  289])]. 

N.  B.— Kelly  v.  Jones,  7  N.  B. 
466. 

Ont. — Kenntn  v.  Macdonald,  22  Ont. 
484;  Langdon  v;  Robertson,  13  Ont. 
497;  Ontario  Industrial  Loan,  etc., 
Co.  v.  Lindsey,  3  Ont.  66. 

Que. — Mallet  v.  Marttneau,  13  Que. 
Super.  610. 

75.  Glass  V.  Garber.  66  Ind.  336; 
Seneca  Road  Co.  v.  Auburn,  etc.,  R. 
Co.,  6  Hill  (N.  T.)  170;  Fullam  v. 
Steams,  30  Vt.  443. 

76.  Feize  v.  Thompson,  1  Taunt. 
121.  127  Reprint  778. 

77.  Taylor  v.  Bradley,  39  N.  T. 
129,  100  AmD  415;  Strauss  v.  Hoch, 
162  App.  Div.  569,  147  NTS  670; 
Washburn  v.  Hubbard,  6  Lans.  (N.  T.) 
11;  Hunt  V.  Tolles,  75  Vt.  48,  62  A 
1042. 

78.  Roller  v.  Leonard,  229  Fed. 
607,  143  CCA  629:  Atkins  v.  Van 
Buren  School  Tp..  77  Ind.  447:  United 
Press  V.  New  Tork  Press  Co.,  164 
N.  T.  406,  68  NE  627.  53  LRA  288 
[aff  35  App.  Dlv.  444,  54  NTS  807]. 

[a]  Application  of  rule. — Only 
nominal  damages  can  be  recovered  by 
an  employee  for  the  breach  of  a  con- 
tract of  employment  for  an  indefinite 
time.     Atkins  v.  Van  Buren   School 


Tp.,  77  Ind.  447. 

79.  Gilbert  v.  Kennedy,  22  Mich. 
117;  Chaplin  v.  Hicks,  [1911]  2  K  R 
786. 

[a]  AppUeMton  of  mle. — ^Where, 
by  contract,  a  man  has  a  right  to  be- 
long to  a  limited  class  of  competitors 
for  a  prize,  a  breach  of  that  contract 
by  reason  of  which  he  is  prevented 
from  continuing  a  member  of  the 
class  and  is  thereby  deprived  of  all 
chance  of  obtaining  the  prize  is  a 
breach  in  respect  of  which  he  may 
be  entitled  to  recover  substantial, 
and  not  merely  nominal  damages. 
Chaplin  v.  Hicks,  [1911]  2  K.  B. 
786. 

[b]  In  an  action  for  AunaffM  to 
a  boat,  which  had  necessitated  re- 
pairs, and-  where,  at  the  time  of  the 
repairs.  Improvement  were  made, 
but  only  the  gross  amount  of  the 
expenditures,  including  both  repairs 
and  Improvements,  was  in  evidence, 
it  was  held  that  plaintiff  was  not 
necessarily  restricted  to  nominal 
damages  because  the  evidence  failed 
to  distinguish  between  expenditures 
for  repairs  and  improvements — de- 
fendant being  liable  for  the  former 
but  not  the  latter.  Mark  v.  Hudson 
River  Bridge  Co.,  103  N.  T.  28,  8  NE 
243. 

Veoasslty    of    o«rt«iat]r   of   •otnal 
see  infra  i  " 


90.    Adams  Express  Co.  v.  Egbert 


36  Pa.  360,  78  AmD  382;  Clunnes  v. 
Pezzey,  1  Campb.  8;  Lawton  v. 
Sweeney,  8  Jur.  964. 

81.  U.  S. — Bank  of  Commerce  v. 
Bright,  77  Fed.  949,  23  CCA  588. 

Ga. — Wakeileld  v.  Lee,  18  Qa.  A. 
648,  90  SB  224. 

111. — Chapman  v.  Kirby,  49  III. 
211. 

Md. — Bwlng  V.  Rider,  126  Md.  149, 
93   A  409. 

Mass. — Spelrs  v.  Union  Drop  Forge 
Co..  180  Mass.  87,  61  NE  826. 

N.  T.— Baker  v.  Drake.  63  N.  T. 
211,  13  AmR  507. 

Pa. — Duggan  v.  Baltimore,  etc.,  R. 
Co.,  159  Pa.  248,  28  A  182,  186,  39 
AmSR  672. 

W.  Va. — Smith  v.  Atlas-Pocahontas 
Coal  Co.,  66  W.  Va.  699,  66  SE 
746.  , 

Eng. — SS.  Mediana  v.  Lightship 
Comet,  [1900]  A.  C.  113;  Matthews  v. 
Discount  Corp.,  L.  R.  4  C.  P.  228; 
Rolln  v.  Steward,  14  C.  B.  696,  78 
ECL  595.  139  Reprint  245;  Wallls 
Chlorine  Syndicate,  Ltd.  v.  American 
Alkali  Co.,  Ltd.,  17  T.  L.  R.  656. 
See  also  Phillips  v.  South  Western 
R.  Co.,  4  Q.  B.  D.  406. 

[a]  ninatnttion. — ^Where,  in  an 
action  for  injuries  to  crops  by  tres- 
passing poultry,  there  was  evidence 
as  to  the  fact  of  loss,  the  amount  of 
damages,  and  the  value  of  the  crops 
at  the  time  of  their  Injury  and  de- 
struction, substantial  damages  were 
recoverable.  Bwlng  v.  Rider,  126  Md 
149,  98  A  409. 
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damages  only  is  erroneous.** 

[$  63]  F.  Actual  Loss  Not  Proper  Element  6f 
Oompenaatory  Damages.  Nominal  damages  may  be 
recovered  where  the  wrong  is  established  but  the 
ensuing  loss  is  not  sueh  that  compensatory  dam- 
ages may  be  awarded  therefor.**  For  example, 
where  it  is  shown  that  the  only  substantial  damages 
flowing  from  a  breach  of  contract  resulted  from 
the  peculiar  situation  of  the  party  injured,  unknown 
to  the  party  sought  to  be  charged  at  the  time  the 
contract  was  entered  into,  only  nominal  damages 
are  recoverable.**  So  where  the  special  damages 
claimed  from  a  breach  of  contract  are  too  remote 
and  speculative  to  be  considered,**  or  where  the  only 
substantial  damages  were  such  as  the  complaining 
party  might  h^ve  prevented  by  the  exercise  of  rea- 
'Morgan    v.    Steams,    40 


Bonable  effort,  nominal  damages  only  may  be  re- 
covered.*' 

[$64]  O.  Technical  or  Trivial  Wrongs.  While 
the  right  to  damages  depends  upon  the  injury  and 
not  upon  the  amount  of  damages,*'  the  courts,  in 
some  instances,  have  refused  to  award  even  nominal 
damages  where  the  wrong  complained  of  as  dis- 
tinguished from  the  damage  sustained  is  trivial.** 
By  statute  in  some  jurisdictions  if  the  injury  is 
small,  or  if  mitigating  cu-cumstanees  are  strong, 
pominal  damages  only  are  awarded.*' 

[$65]    H.    Wrong  Besnlting  in  Benefit     Even 

.  where  a  benefit  has  resulted  from  the  wrong  done 

or  the  rig^t  violated  plaintiff  can  recover  nominal 

damages,***  and  ordinarily  he  is  limited  to  such  a 


8S.    Cal 
Cal.  434. 

111. — Chapman  ▼.  Klrby,  49  III.  211. 

Ind. — Paxson  v.  Dean,  31  Ind.  A. 
46.  67  NK  IIZ. 

La. — Harrison  v.  Pitkin,  4  I*.  A. 
(OrleanB)  223. 

MaBB. — Spelrs  v.  Union  Drop  Forge 
Co.,  180  Mass.  87.  61  NE  826. 

Minn.— Twltchell  v.  Nelson,  126 
Minn.  423,  148  NW  451,  601;  Johnson 
V.  St.  Charles  Church,  126  lilnn. -338, 
148   NW   281. 

Nebr. — Carpenter  v.  Red  Cloud,  64 
Nebr.   126,   89   NW   837. 

N.  T. — Sloane  v.  McCauley,  S3  Misc. 
652,  68  NTS  187;  Alello  v.  Aaron,  33 
Misc.   580,    68    NTS    186. 

Pa.— Bitter  v.  Sieger,  105  Pa.  400. 

Tex. — Canthen  v.  Breyer,  (Civ.  A.) 
131  SW  863;  Prewltt  v.  Southwestern 
Te!.,  etc.,  Co.,  46  Tex.  Civ.  A.  123, 
101  SW  812. 

Eng. — Matthews  v.  Discount  Corp., 
li.  R.  4  C.  P.  228;  Manchester,  etc.. 
Bank,  Ltd.  v.  Cook,  49  L.  T.  Rep. 
N.  S.  674. 

Ont.— Wallace  v.  Swift,  28  U.  C.  Q. 
B.  663  [apo  allowed  on  other  grounds 
31   U.   C.   Q.   B.    523];   Drew   v.   Baby, 

1  U.  C.  Q.  B.   438. 

Ca]  «£•.  Mmr.  Olv.  Code  art  1934, 
which  provides  that  "where  the  ob- 
ject ot  the  contract  is  anything  but 
the  payment  of  money,  the  damages 
due  to  the  creditor  for  its  breach  are 
the  amount  of  the  loss  he  has  sus- 
tained and  the  profit  of  which  he 
has  been  deprived,"  merely  under- 
takes to  secure  full  indemnity  to  the 
party  aggrieved;  and  under  it,  as 
by  the  rule  of  the  common  law,  to 
authorize  a  recovery  of  substantial 
damages  there  must  be  proof  not 
only  of  the  breach  of  the  contract 
but  also  of  actual  damages  result- 
ing to  plaintiff.  American  Surety  Co. 
V.  Woods.  106  Fed.  741,  743.  106  Fed. 
263,  46  CCA  282. 

[b]  Ooatliniaiice  of  ]niis«Be*.^Tn 
an  action  on  the  case  by  reversioners 
for  a  serious  injury  to  their  rever- 
sionary interest  by  the  erection  of  a 
nuisance  In  a  public  highway  the 
jury  are  not  necessarily  restricted  to 
a  verdict  for  nominal  damages  on  the 
flrst  trial,  but  may  give  damages 
commensurate    to    the    Injury    which 

-  plalntlfTs  may  sustain  by  the  possible 
continuance  of  the  nuisance.  '  Drew 
V.  Baby.  1  U.  C.  Q.  B.  438. 

[c]  Deposit  of  iliarea. — ^Where  de- 
fendant, after  signing  an  acknowl- 
edgment that  scrip  had  been  lodged 
In  his  hands  by  plaintiff,  and  was  to 
be  delivered  to  him  on  request, 
wrongfully  detained  the  scrip  for  a 
considerable  time,  so  that  its  market 
value  had  been  much  diminished,  and 
did  not  redeliver  it  until  after  action 
brought,  it  was  held  that  plaintiff 
was  entitled  to  more  than  nominal 
damages.  Williams  v.  Archer,  6  C. 
B.  318,  57  ECL  318.   136  Reprint  899, 

2  C.  &  K.  28,  61  ECL  26. 

[d]  DapredatloB  In  valne  of  land. 
— Where  a  vendor  breaks  a  contract 
for  the  conveyance  of  land  because 
it  has  depreciated  in  value  since  the 


making  of  the  contract,  more  than 
nominal  damages  may  be  recovered 
by  the  purchaser.  Morgan  v.  Stearns, 
'40  Cal.   434.  > 

83.  Detroit  Oas  Co.  v.  Moreton 
Truck,  etc.,  Co.,  Ill  Mich.  401,  69  NW 
669;  Bau  v.  Weyand,  89  App.  Div.  200, 
85  NTS  916.  See  also  cases  Intra 
notes  84-86. 

84.  Smith  V.  'Western  Union  Tel. 
Co.,  83  Ky.  104,  4  AmSR  126. 

89.  Treadwell  v.  Tillls,  108  Ala. 
262,  18  S  886;  Coppola  v.  Kraushaar, 
102  App.  Div.  306,  92  NTS  436. 

86.  Colt  v.  Owens,  90  N.  T.  868. 
[a]     Illiiatr»tlOB.^-In  an  action  for 

the  breach  of  a  contract  to  buy  and 
carry  certain  shares  for  plaintiff  un- 
til ordered  to  sell,  a  sale'  without 
authority  constituting  the  breach, 
there  could  be  a  recovery  only  of 
nominal  damages  where  plaintiff 
could  have  replaced  the  shares  within 
a  reasonable  time  after  the  sale  for 
the  selling  price  or  Jess.  Colt  v. 
Owens,  90  N.  T.  868.  And  see  Gooden 
v.  Moses,  99  Ala.  230,  13  S  765. 

AvoidaItU  C0nas4.a*no*s  see  infra 
S{   96-104. 

87.  See  supra  |  54. 

88.  Paul  V.  Slason,  22  Vt  231,  64 
AmD  76;  Toung  v.  Spencer,  10  B.  Il 
C.  146,  21  ECL  70.  109  Reprint  405; 
St.  Helen's  Smelting  Co.  v.  Tipping, 
11  H.  L.  Cas.  642,  11  Reprint  1483,  25 
ERC  144;  Wodehouse  Invlgorator,' 
Ltd.  V.  Ideal  Stock,  etc..  Pood  Co., 
39  Ont.  L.  302,  12  OntWN  109,  35 
DomLR  721  [rev  11  OntWN  296]. 
But  see  Pullam  v.  Stearns,  30  Vt.  443 
(where  it  is  held  that  the  rule,  De 
minimis  non  curat  lex,  should  not  be 
applied  to  cut  off  a  recovery  where 
a  positive  and  wrongful  act  causes 
damages  which  may  be  fairly  val- 
ued). 

[a]  niurtratlona. — (1)  In  a  suit 
brought  by  the  owner  of  a  house 
against  a  lessee  for  having  had  a 
doorway  made  and  a  door  put  in 
without  permission,  the  premises  not 
having  been  in  any  way  impaired 
thereby,  the  court  refused  to  allow 
nominal  damages  and  remitted  the 
case  to  the  jury  to  say  whether  plain- 
tiff's reversionary  interest  had  In 
point  of  fact  been  substantially 
prejudiced.  Toung  v.  Spencer,  10  B. 
&  C.  145,  21  ECL  70,  109  Reprint  405. 
(2)  The  same  rule  was  applied  in  an 
action  for  damages  for  a  technical 
trespass  to  personal  property,  where 
It  was  said  that  where  no  unlawful 
Intent  is  shown,  and  all  actual  dam- 
age expressly  disproved,  the  maxim, 
De  minimis  non  curat  lex.  Is  ap- 
plicable, a  recovery  of  even  nominal 
damages  not  being  warranted.  Paul 
V.  Slason.  22  Vt.  231,  64  AmD  75. 

[b]  Application  of  ml*. — A  judg- 
ment for  nominal  damages  will  be 
denied  In  a  suit  for  damages  for 
breach  of  a  contract  to  exchange 
lands,  where  no  rights  of  plaintiff 
who  suffered  no  actual  damage  would 
be  protected  by  the  judgment.  Strait 
V.  Wllkins,  23  Cal.  A.  774,  139  P 
911. 

89.  See   statutory   provisions;   and 


Batson    V.    Higginbothem,    7    Oa.    A. 
835.  68  SB  465. 

90.  Conn. — Beattte  ▼.  New  Tork.. 
etc.,  R.  Co.,  84  Conn.  665,  659,  80  .A. 
709;  Excelsior  Needle  Co.  v.  Smith, 
61  Conn.  56,   23  A  693. 

Iowa. — Brown  v.  MostoUer,  167 
Iowa  668,  149  NW  908. 

Me. — Jewett  v.  Whitney,  43  Me. 
242. 

Mass. — ^Newcomb  v.  Wallace,  112 
Mass.  26;  Stone  v.  Codman.  15  Pick. 
297. 

Mo. — Jones  v.  Hannovan,  66  Mo. 
462. 

Nebr. — Carver  T.  Taylor,  35  Nebr. 
429,  53  NW  386. 

N.  H. — Johnson  v.  Conant,  64  N.  H. 
109,  7  A  116. 

N.  T.— Ellsler  v.  Brooks,  64  N.  T. 
Super.    73. 

Wis. — ^Hibbard  v^  Western  Union 
Tel.  Co..  83  Wis.  668,  14  AmR  775: 
Murphy, v.  Fond  du  Iac,  28  Wis.  366. 
99  AmD  181. 

"Where  a  real  legal  right  Is  in- 
vaded a  recovery  must  be  had;  In 
such  case  the  law  implies  damage, 
though  in  fact  the  breach  proved  a 
benefit  to  the  other  party  to  the  con- 
tract." Beattie  v.  New  York,  etc,  R. 
Co.,  supra. 

[a]  Ulurtrations. — (1)  In  an  ac- 
tion for  unlawful  flowage  of  plain- 
tiff's land  it  is  no  defense  that  sucb. 
flowage  has  resulted  beneficially  to- 
him,  and  notwithstanding  such  bene- 
fits he  is  entitled  to  recover  nominal 
damages.  Jones  v.  Hannovan,  &&  Mo. 
462;  Mlze  v.  Glenn,  38  Mo.  A.  98. 
(2)  Where  by  an  unreasonable  delay 
In  delivery  of  a  message  by  a  tele- 
graph company,  the  market  value  of 
the  property  ordered  to  be  purchased 
was  less  on  the  day  when  the  mes- 
sage was  received  than  on  the  day 
when  it  would  have  been  received  had 
it  been  promptly  delivered,  the  com- 
pany was  held  liable  in  nominal  dam- 
ages to  the  sender  of  the  message,  al- 
though the  latter  was  actually  saved 
the  difference  between  the  market 
price  when  the  message  should  have 
been  delivered  and  the  price  when 
it  was  actually  delivered  to  the  per- 
son to  whom  it  was  sent.  Hlbbard 
v.  Western  Union  Tel.  Co.,  33  Wis. 
658,  14  AmR  776.  (3)  Where  the 
vendor  In  a  contract  for  the  sale  of 
land  refuses  to  convey,  the  measure 
of  damages  in  such  case  being  the  - 
difference  between  the  value  of  the 
land  and  the  contract  price,  it  was 
held  that  the  vendee  might  recover 
nomin.ll  damages,  although  It  was 
shown  that  the  value  of  the  land  was 
less  than  'the  price  agreed  to  be  paid. 
Carver  v.  Taylor,  35  Nebr.  429.  53 
NW  386.  (4)  Where  defendant 
agreed  to  employ  plaintiff  as  an  act- 
ress, her  compensation  to  be  one-half 
the  profits,  and  on  the  enterprise 
proving  a  failure  broke  the  agree- 
ment, plaintiff  Is  entitled  to  recover 
nominal  damages,  although  the  per- 
formance of  the  agreement  by  de- 
fendant would  have  been  a  positive 
injury  to  her.  Ellsler  v.  Brooks,  54 
N.  y.   Super.   73. 
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recoTfflry.'* 

[f  66]  1.  Snbseanent  Bepantion  of  Loss. 
Where  the  loss  for  which  the  action  ia  brought  has 
been  snbseqaently  repaired,  plaintiff  ia  entitled  to 
nominal  damages  upon  proof  of  the  invasion  of  some 
legal  right  on  the  part  of  defendant.*'  So  nominal 
damages  may  be  recovered  for  the  conversion  or  de- 
tention of  personal  property,  even  where  such  prop- 
erty  ia  returned  by  the  wrongdoer  to  the  owner 


thereof." 

[$  67]  J.  Amonnt.  From  the  definition  of  the 
term**  it  is  apparent  that  the  amount  awarded  as 
nominal  damages  must  be  some  trivial  sum,*'  al- 
though the  term  carries  no  suggestion  of  certainty 
as  to  amount.**  Under  a  code  definition  of  nominal 
damages  as  such  sum  as  will  carry  the  costs,  it  has 
been  held  that  the  amount  awarded  may  vary  ac- 
cording to  the  circumstances  of  the  particular  case.*' 


V.    COMPENSATOBT  DAMAOES 


[f  68]  A.  Qeneral  Principles— 1.  Nature  and 
Theory  of  Compensatory  Damages.  As  their  name 
implies,**  compensatory  damages  are  awarded  in 
eonformity   to   the   principles   underlying  damages 


generally  **  and  in  accordance  with  the  limitations 
prescribed  by  law  ^  to  make  g^d  or  replace  the  loss 
caused  by  the  wrong  or  injury  *  and  are  confined  to 


91.  Pond  V.  Merrlfleld,  12  Cush. 
(Kass.)  181;  Murpby  v.  Fond  du  Lac, 
23  Wis.  365,  99  AmD  181.  But  see 
Ketcham  v.  Cohn.  2  Misc.  427,  22 
NYS  181  (where  defendant  employed 
a  contractor  to  shore  up  plaintlll's 
wall  to  prev«nt  it  from  falling  into 
an  excavation  which  defendant  was 
making;  on  an  abutting  lot,  the  con- 
tractor's employees,  without  permis- 
sion from  plalntill,  entered  plaln- 
'  turs  premises  and  put  beams  through 
the  wall,  whereby  plaintliTs  property 
was  Injured,  and  It  was  held  that 
plaintlir  would  not  be  restricted  to 
nominal  damages  because  defendant 
was  not  obliged  to  shore  up  the  wall, 
and  his  doing  so  saved  plaintm  from 
greater  damages). 

[a]  XUaatnttinL^— Defendant,  hav- 
ing contracted  to  have  a  building 
erected  for  himself  within  a  certain 
time  and  according  to  certain  specl- 
flcatlons,  borrowed  money  from  plain- 
tiff for  the  purpose  of  completing  it 
and  secured  the  loan  by  a  mortgage 
thereon,  and  also  gave  plaintlft  a 
penal  bond  to  complete  said  building 
by  a  certain  time  and  according  to 
the  contract.  The  work  was  not  done 
exactly  according  to  the  time  or 
terms  of  the  contract,  and  plaintiff 
was  compelled  to  pay  extra  insur- 
ance on  the  building;  but  the  extra 
vork  of  defendant  on  the  building 
increased  its  value  as  a  security  to 
plaintiff  to  an  amount  more  than 
all  the  deficiencies  and  delay  in  not 
exactly  complying  with  the  contract. 
Including  also  the  extra  insurance. 
Vnder  such  circumstances  it  was 
held  that  plaintiff  could  recover  only 
nominal  damages  for  breach  of  the 
bond.  Pond  v.  Merrlfleld,  12  Cush. 
(Haas.)  181. 

[b]  Tot  a  tovapaas  In  pnttiaf  dlvt 
M  pialntllf's  lot,  where  the  lot  was 
benefited  thereby,  he  is  not  entitled 
to  damages  "equal  to  the  cost  of 
removing  the  dirt,"  but  is  only  en- 
titled to  nominal  damages.  Murphy 
v.  Pond  du  Lac  2$  Wis.  365,  99  AmD 
181. 

^  tS.  Dow  v.  Humbert,  91  U.  8.  294, 
23  L.  ed.  368.     See  Murphy  v.  Jarvis, 

I  Phlla.  (Pa)  84  (where  subsequent 
to  the  commencement  of  an  action, 
the  debt  was  paid  but  the  plaintiff 
claimed  for  costs '  and  expenses  at 
law  and  in  equity,  counsel  fees,  etc, 
and  it  was  held  under  the  charge  of 
the  court  that  a  verdict  for  only  nom- 
inal damages  was  proper,  and  a  mo- 
tion for  a  new  trial  was  refused). 

93.  Ark. — ^Warner  v.  Capps,  37 
Aik.  32 

Cal.-^Conroy  v.  Flint.  5  Cal.  327. 

111. — ^Perkins  v.  Freeman,  26  111. 
477. 

Ind.— Cardwill  v.  Ollmore,  86  Ind. 
m-,  Stevens  v.  McClnre.  S6  Ind. 
384. 

He. — Robinson  v.  Barrows,  48  Me. 

1st. 

Uinn. — Oleaon  v.  Newell,  12  Minn. 

_Wls. — Cemahan  .v.  Chrlsler,  107 
Wis.  645,  83  NW  778;  Farr  v.  Phil- 
lips State  Bank,  87  Wis.  223,  58  NW 
377,  41  AmSR  40;  Churchill  v.  Welsh, 

II  Wis.  89,  1  NW  898;  Thomas  v. 
Wietman,  44  Wis.  SS9. 


Compare  Thame  v.  Boast,  12  Q.  Bl 
808.  64  ECL  808,  116  Reprint  1073 
[foil  Beaumont  v.  Greathead,  2  C.  B. 
494,  52  BCL  494,  135  Reprint  1039]. 

•4.     See  supra  {34. 

86.  Broads  v.  Mead.  159  Cal.  765, 
116  P  46.  AnnCaal912C  1125;  David- 
son V.  Devlne,  70  Cal.  619,  520,  11  P 
664;  Western,  etc.,  R.  Co.  v.  Jackson, 
(Ga.  A.)  93  Sli:  647;  Hasselbusch  v. 
Mobmklng,  76  N.  J.  L.  691.  73  A  961; 
Berney  v.  Adrlance,  157  App.  DIv.  628, 
142  NYS  748. 

"By  nominal  damages  is  meant 
some  trifling  sum,  as  a  penny,  one 
cent,  six  cents,  etc."  Davldaon  v. 
Devlne,  supra. 

[a]  niartratloiui.  (1)  One  hun- 
dred dollars  damages,  as  nominal, 
should  be  reduced  to  one  tlollar. 
Broads  v.  Mead.  159  Cal.  765,  116  P 
46,  AnnCaBl»12C  1125.  (2)  A  verdict 
of  one  thousand  dollars  cannot  be  re- 
garded as  for  nominal  damages. 
Western,  etc.,  R.  Co.  v.  Jackson,  (Ga. 
A.)  93  SB  547.  (3)  A  verdict  "In 
the  nominal  amount  of  $2,500"  Is  not 
a  verdict  rendered  for  nominal  dam- 
ages. Berney  v.  Adrlance,  157  App. 
Div.  628,  142  NTS  748. 

[b]  ▼•sdlet  for  oa«  mtU. — It  has 
been  held  that  no  Judgment  can  be 
pronounced  on  a  verdict  tor  one 
mill  damages.  Such  a  verdict,  it  was 
said.  Is  a  nnllity,  there  being  "no 
such  currency  as  the  sum  given." 
Brown  v.  Smith,  3  Cal.  (N.  T.)  81. 
But  see  Frailer  v.  Lomaz,  9  F.  Gaa. 
No.  5,072,  1  Cranch.  C.  C.  328*  (where 
the  court  Instructed  the  Jury  on  the 
assessment  of  damages  on  a  writ 
of  inquiry,  where  no  evidence  of  dam- 
ages was  given,  that  they  might  and 
ought  to  find  the  smallest  possible 
sum  due,  which  was  "one  mill,  being 
the  smallest  money  of  account  known 
In  the  United  States,"  and  there  was 
-verdict  accordingly). 

96.  Sellers  v.  Mann,  113  Qa.  643, 
39  SE  11;  Moore  v.  Duke,  84  VU  401. 
408,    80   A    194. 

"The  term  'nominal  damages'  like 
the  term  'exemplary  damages'  is  a 
relative  term,  and  carries  no  sug- 
gestion of  certainty  as  to  amount." 
Moore  V.  Duke,  supra  [quot  Sellers  v. 
Mann,   113  Ga.  643,   39  SE  11]. 

97.  Atlantic  Coast  Line  R.  Co.  v. 
Stephens,  14  Ga.  A.  173,  80  SE  516. 
See  Sellers  V.  Mann,  113  Ga.  643,  644, 
39  SE  11;  Western  Union  Tel.  Co.  v. 
Glenn,  8  Ga.  A.  168,  170,  68  SE  881. 
See  Batson  v.  Hlgglnbothem,  7  Oa.  A. 
835,   68   SE  455. 

"In  some  cases  a  very  small 
amount  might  constitute  the  trivial 
sum  contemplated  by  the  term  'nom- 
inal damages;  in  others  a  much 
larger  amount  might  measure  down 
to  the  same  standard  of  triviality. 
It  would  depend  largely  upon  the 
vastness  of  the  amount  involved  what 
sum  would  be  considered  trivial." 
Sellers  v.  Mann,  supra  [quot  Western 
Union  Tel.  Co.  v.  Glenn,  supra]. 

[a]  nitutratloiui. — (1)  An  ejected 
passenger's  recovery  of  one  hundred 
and  fifty  dollars  as  "nominal  dam- 
ages" Is  not  excessive.  Atlantic 
Coast  Line  R.  Co.  v.  Stephens,  14  Ga. 
A.  173,  80  SE  516.  (2)  In  an  action 
for  three   thousand   dollars   damages 


for  failure  to  transmit  a  telegram, 
where  the  undisputed  evidence  shows 
a  gross  violation  of  the  telegraph 
company's  duty,  a  verdict  for  two 
hundred  and  fifty  dollars  approved 
by  the  trial  Judge  will  not.  in  the 
absence  of  anything  to  Justify  the 
suspicion  of  prejudice  or  bias,  be  set 
aside  by  the  court  of  appeals  as  ex- 
cessive, although  the  finding  was 
treated  In  the  lower  court  as  one  of 
nominal  damages  only.  Western 
Union  Tel.  Co.  v.  Glenn,  8  Ga.  168, 
68  SE  881. 

[b]  Award  anstaliMd  as  nominaL 
—Two  hundred  and  fifty  dollars. 
Greensboro  v.  McQIbbony,  S3  Ga,  672, 
20  SE  37;  Western  Union  Tel.  Co.  v. 
Glenn,  8  Oa.  A.  168,  68  SB  881  (fail- 
ure to  deliver  telegram). 

[c]  Awarda  hald  not  nrnnlnal.— 
(1)  Three  hundred  and  eighty  dollars. 
Batson  V.  Hlgglnbothem,  7  Ga.  A. 
835.  68  SB  455.  (2)  One  hundred  and 
fifty  dollars.  MlUedgeville  Water 
Co.  V.  Fowler,  129  Ga.  Ill,  58  SE 
643. 

[d]  ■•ttlnlr  aalda  vsxdlot.— A  ver- 
dict for  nominal  damages  cannot  be 
set  aside  as  obtained  by  prejudice  or 
bias  or  by  a  mistake  of  the  Jury 
solely  because  the  amount  is  large. 
Atlantic  Coast  Line  R.  Co.  v.  Steph- 
ens, 14  Oa.  A.   173,  SO  SE  616. 

88.  Walbrldge  v.  Walbridga,  80 
Kan.  567,  103  P  89. 

OoauMaaatoir  damaffM  daflnsd  see 
supra  I  7. 

89.  See  supra  !  52. 

1.  cramp  V.  Wabash  R.  Co.,  94  Mo. 
A.  272.  68  SW  96. 

Bolas  as  to  naaa'aza  or  amonnt  of 
damafea  see  infra  ii  166-222. 

[a]  AppUeatton  of  mle. — An  In- 
struction that  if  the  Jury  find  for 
plaintiff  they  should  "assess  his  dam- 
ages at  such  sum  as  they  may  think 
he  has  sustained,  not  exceeding 
$2,500,"  is  erroneous  as  Issuing  a 
"roving  commission"  to  the  Jury  to 
establish  Its  own  standard  of  dam- 
ages in  place  of  those  defined  by  the 
rules  of  law.  Camp  v.  Wabash  R. 
Co..  94  Mo.  A.  272,  283,  68  SW  96. 

a.  U.  S. — Milwaukee,  etc.,  R.  Co., 
V.  Arms.  91  U.  S.  489,  23  L.  ed. 
374. 

Ala. — Pullman  Co.  v.  Luts.  164  Ala. 
617,  522,  45  S  675,  129  AmSR  67,  14 
LRAN3  907;  Jemison  v.  Governor,  47 
Ala.  390. 

Conn. — Murray  v.  Jennings,  42 
Conn.  9,  19  AmR  527. 

Fla.— Smith  v.  Bagwell,  19  Fla  117. 
121,  46  AmR  12. 

Ind. — Jones  v.  Van  Patten,  3  Ind. 
107. 

Kan. — Atchison,  eto,,  R.  Co.  v.  Wat- 
son,  37  Kan.  773,   16  P  877. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
V.  Hetsel,  47  Mich.  393,  11  NW  212; 
Allison  V.  Chandler,  11   Mich.   642. 

N.  Y.— Reld  V.  TerwIUiger,  116  N. 
Y.  530,  22  NE  1091;  Whelan  v.  Lynch, 
60  N.  Y.  469.  19  AmR  202  [aff  65 
Barb  326];  Quinn  v.  Van  Pelt.  66 
N.  Y.  417;  Baker  v.  Drake,  53  N.  Y. 
211.  13  AmR  607. 

Okl.— Sackett  v.  Rose.  154  P  1177. 

S.  C. — Dobaon  v.  Postal  Tel.-(3able 
Co..  79  S.  C.   429.  60  SE  948. 

Tex. — Henry  Oil  Co.  v.  Head,  (Civ. 
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compensation.'  However,  they  are  not  confined  to 
direct  pecuniary  losses/  and  in  some  jurisdictions 
elements  are  taken  into  consideration  which  are  usu- 
ally regarded  as  elements  of  punitive  or  exemplary 
damages.'  But,  according  to  the  general  accepta* 
tion  of  the  term,  compensatory  damages  are  not  de- 
pendent upon  or  graded  by  the  intent  with  which 
the  wrongful  act,  out  of  which  they  arise,  is  com- 
mitted.* Where  the  guilt  of  defendant  is  established 
in  a  tort  action,  compensatory  damages  become  a 


matter  of  rigbt.^  It  is  obvious  that  compensation 
cannot  be  awarded  for  injuries,  the  right  of  ac- 
tion for  which  is  in  a  person  other  than  plain- 
tiflE.» 

[i  69]  2.  Natural  and  Proziinate  Oonseqaences 
— a.  In  GeneraL  It  may  be  stated  as  a  broad  general 
rule  that  a  wrongdoer  is  liable  to  the  person  in- 
jured in  compensatory  damages  for  aU  the  natural 
and  direct  or  proximate  consequences  of  his  wrong- 
ful act  or  omission,*  and  conversely,  subject  lo  some 


A.)  163  8W  311;  Hassard  v.  May, 
(Civ.  A.)  152  SW  665;  Hugerlns  v. 
Garey,  (Civ.  A.)  149  SW  390. 

Va. — Burruss  v.  I^lnes,  94  Va.  413, 
416.  26  SE  875. 

Wash. — North  Coast  R.  Co.  v.  A.  A. 
Kraft  Co.,  63  Wash.  260,  115  P  97; 
Jones  V.  Nelson,  61  Wash.  167,  112  P 
88;  Spokane  Truck,  etc.,  Co.  v.  Hoe- 
fer,  2  Wash.  45,  25  P  1072,  26  AmSR 
842.  11  LRA  689. 

W.  Va. — Yates  V.  Crozer  Coal,  etc, 
Co.,  76  W.  Va.  50,  84  SE  626;  Tal- 
bott  V.  West  Virginia,  etc.,  R.  Co., 
42  W.  Va.  560,  26  SE  311. 

Ont. — ^West  V.  Parkdale,  16  Ont. 
319. 

Sask. — ^Betteer  v.  Turner,  7  Sask. 
L.  228,  16  DomLR  484,  27  WestLR 
626. 

"  "Compensatory  damages'  .  .  . 
proceed  from  a  sense  of  natural  Jus- 
tice, and  are  designed  to  repair  that 
of  vhlch  one  has  been  deprived  by 
the  wrong  of  another."  Pullman  Co. 
v.  Lutz.  supra  [quot  Cyc];  Reld  v. 
TerwlUlger,  116  N.  T.  530,  22  NB 
1091, 

"The  general  'rule  in  a,wardlng 
damages  is  to  give  compensation  for 
pecuniary  loss;  that  is,  to  put  the 
plaintiff  in  the  same  position,  so  far 
as  money  can  do  it,  as  he  would  have 
been  If  the  contract  tiad  been  per- 
formed or  the  tort  not  committed." 
Burruss  v.  Hlnes,  supra. 

[a]  m  th»  FUllpplZLM,  Civ.  Code, 
art  1902  provides  that  "a  person  who, 
by  act  or  omission,  causes  dam- 
age to  another  when  there  is  fault  or 
negligence,  shall  be  obliged  to  re- 
pair thie  damage  so  done,"  and  it  has 
been  said  that  "as  the  Code  is  so 
indefinite  (even  though  from  neces- 
sity) on  the  subject  of  damages  aris- 
ing from  fault  or  negligence,  the 
bench  and  bar  should  have  access  to 
and  avail  themselves  of  those  great, 
underlying  principles  which  have 
been  gradually  and  conservatively  de- 
veloped and  thoroughly  tested  in  An- 
glo-Saxon courts."  Algarra  v.  San- 
degas,    27    Philippine    284,    288,    301. 

3.  Pla. — ^Warfleld  v.  Hepburn,  62 
Fla.   409,   57  S  618. 

Ind. — Chicago,  etc.,  R.  Co.  v.  But- 
ler, 10  Ind.  A.  244,  38  NE  1. 

Pa. — McKnlght  v.  Denny,  198  Pa. 
323    47  A  970 

Tenn. — Sale  v.  Eichberg,  106  Tenn. 
333,   59   SW  1020,    52  LRA   894. 

Tex. — Field  V.  Munster.  11  Tex. 
dv.  A.  341,  343.  32  SW  417. 

"The  purpose  of  the  law  in  award- 
ing actual  damages  is  to  repair  the 
wrong  that  has  been  done,  to  com- 
pensate for  the  Injury  inflicted,  but 
not  to  impose  a  penalty.  Any  method 
that  will  afford  the  injured  party 
more  than  Just  and  reasonable  com- 
pensation, is  not  the  correct  measure 
of  actual  damages,  whether  the  in- 
Jury  be  the  result  of  a  willful  wrong 
or  an  honest  mistake."  Field  v.  Mun- 
ster, supra. 

[a]  AppUcattons  of  ml*.— (1)  It 
Is  error  to  use  adjectives  such  as 
"full,"  "complete,"  or  "ample"  in  an 
instruction  to  characterize  the  com- 
pensation which  the  Jury  may  award. 
Sale  v.  Eichberg,  105  Tenn.-  333,  59 
SW  1020,  52  LRA  894.  (2)  In  an  ac- 
tion by  an  administrator  to  recover 
the  difference  between  the  actual 
value  of  land  sold  to  defendant  by 
plaintiff's  Intestate  and  the  amount 
patd    therefor,    on    the    ground    that 


plalntifTs  intestate  was  of  unsound 
mind  when  he  made  the  conveyance, 
where  the  findings  showed  that  a 
mistake  had  been  made  in  the  de- 
scription in  the  deed  and  that  no  title 
had  passed  to  defendant,  plaintiff 
could  not  recover,  as  the  estate  had 
suffered  no  damages.  Krieger  v.  De 
Mass,  41  Ind.  A.  252,  83  NE  734. 

Fnnltiv*  or  ■KMuplBry  duuaf  ••  see 
infra  91  268-298. 

4.1  Conn. — Banta  v.  Stamford  Mo- 
tor Co..  89  Conn.  51,  92  A  666;  Cook 
V.  Packard  Motor  Car  Co.,  88  Conn. 
590,  92  A  413,  LRA1915C  319. 

D.  C. — Huber  v.  Teuber,  10  D.  C 
484,  492,  86  AmR  110. 

111.— Peo.  V.  Schwartz,  161  111.  A. 
190. 

Iowa. — Johnson  v.  Hahn,  168  Iowa 
147,  150  NW  6. 

N.  C. — C!annlchael  v.  Southern  Bell 
Tel.,  etc.,  Co.,  157  N.  C.  21,  72  SE  619, 
39  LRANS  661,  AnnCaBl913B  1117. 

Pa. — Duggan  v.  Baltimore,  etc.,  R. 
Co.,  159  Pa.  248,  28  A  182,  186,  39 
AmSH  672. 

"Compensatory  damages  include  all 
other  damages  than  punitive,  thus 
embracing  not  only  special  damages 
as  direct  pecuniary  loss,  but  Injury 
to  feelings,  mental  anguish  and  dam- 
ages to  character  or  reputation." 
Green  v.  Western  Union  Tel.  Co.,  136 
N.  C.  489,  497,  49  SE  166,  103  AmSR 
956,  67  LRA  986,  1  AnnCas  349;  Os- 
born  V.  Leach,  135  N.  C.  628,  47  SB 
811,  66  LRA  648.  To  same  effect 
Carmlchael  v.  Southern  Bell  Tel.,  etc., 
Co.,  157  N.  C.  21,  72  SE  619,  39 
LRANS  661,  AnnCa8l913B  1117. 

"The  term  'compensatory  damages' 
includes  such  as  will  compensate  the 
injured  party  for  loss  of  time,  med- 
ical and  other  expenses,  physical 
pain,  and  even  mental  distress." 
Huber  v.  Teuber,  supra. 

[a]  In  Zionislaiuk — Although  the 
general  rule  is  that  damages  are  the 
amount  of  the  loss  the  creditor  has 
sustained,  or  of  the  gain  of  which  he 
has  been  deprived,  yet  there  are  cases 
in  which  damages  may  be  assessed 
without  calculating  altogether  on  a 
pecuniary  loss  or  the  privation  ot 
pecuniary  gain  to  the  party.  When 
the  contract  has  for  its  Object  the 
gratification  of  some  Intellectual  en- 
joyment, whether  in  'religion,  moral- 
ity, or  taste,  or  some  conveijlence  or 
other  legal  gratification,  although 
these  are  not  appreciated  in  money,- 
by  the  parties,  yet  damages  are  due 
for  their  breach.  Lewis  v.  Holmes, 
109  La.  1030.  34  S  66.  61  LRA  274. 

S.  Murphy  v.  Hobbs,  7  Colo.  641, 
547,  5  P  119.  49  AmR  366. 

"A  misapprehension  seems  some- 
times to  exist  as  to  the  word  com- 
pensatory, when  used  in  this  con- 
nection. Under  the  rule  limiting 
them  to  compensatory  damagi^s. 
Juries  will,  with  proper  instructions, 
recognize  a  broad  distinction  between 
a  tort  unacdompanled  by  malice,  or 
circumstances  of  aggravation  or  dis- 
grace, and  one  producing  equal  direct 
pecuniary  damage  where  eltlier  of 
these  conditions  exist.  In  the  former 
case  they  consider  only  the  actual  in- 
Jury  to  the  person  or  property,  in- 
cluding expenses,  loss  of  time,  bodily 
suffering,  etc.,  occasioned  by  the 
wrongful  act;  in  the  latter,  they  al- 
low such  additional  sum  as  in  their 
Judgment  is  warranted  by  the  cir- 
cumstances of  contumely,  anguish  or 


oppression;  but  in  both  instances  the 
damages  are  awarded  as  compensa- 
tion; the  additional  sum  is  given  to 
the  Individual  as  a  recompense  for 
the  mental  suffering,  or  wounded  sen- 
sibilities, etc.,  as  the  case  may  be. 
It  often  happens  that  this  consti- 
tutes the  principal  element  of  the  re- 
covery."    Murphy  v.  Hobbs,  ^pra. 

Katnz*  mnA  tnaoxr  of  •Knnplarr 
tomaras  see  infra  i  2(8. 

9.    See  Infra  i  166. 

7.  Birmingham  R.,  etc.,  Co.  v. 
Coleman,  181  Ala.  478,  01  S  890;  Bir- 
mingham Water  Works  Co.  v.  Kelley, 
2  Ala.  A.  629.  637,  56  S  838;  Johnson 
v.  Gary,  18  Ida.  623,  111  P  856:  Salem 
V.  Webster,  192  111.  .369,  61  NE  323 
[aff  95  111.  A.  120];  Gatzow  v.  Buen- 
Ing,  106  Wis.  1,  81  NW  1003,  80 
AmSR  1,  49  LRA  476. 

"Actual  damages  are  recoverable 
at  law,  out  of  a  wrongdoer  by  the 
injured  party  as  a  matter  of  right  as 
compensation  for  the  actual  loss  sus- 
tained by  him  by  reason  of  such 
wrong."  Birmingham  Water-Works 
Co.  v,  Kelley,  supra. 

[a]  AvpUoatloB  of  mlay^"In  an 
action  based  upon  ordinary  negli- 
gence, plaintiff  can  only  recover  com- 
pensatory damages,  but  In  an  action 
based  upon  a  wilful  tort  plaintiff  may 
recover  not  only  punitive  damages, 
but  also  compensatory  damages,  pro- 
vided he  proves  a  wilful  tort."  Wil- 
son Lumber  Co.  v.  D.  W.  Alderman, 
etc.,  Co.,  76  S.  C.  299,  301,  66  SE 
447. 

8.  Prescott  V.  Robinson.  74  N.  H. 
460,  69  A  522.  124  AmSR  987.  17  LRA 
NS   594. 

[a]  ninstmUoii, — A  pregnant 
woman  injured  by  the  negligent  act 
of  another  cannot  recover  for  the 
pain  and  inability  to  labor  of  the 
child  to  wh,ich  she  later  gave  birth, 
since  the  child's  injuries  afford  it.  If 
any  one,  a  right  of  action.  Prescott 
V.  Robinsofl,  74  N.  H.  460.  69  A  522. 
124  AmSR  987,  17  LRANS  594.  In- 
juries to  unborn  child  see  generally 
Death  {  60;  Torts. 

9.  U.  S. — Bell  V.  Cunningham,  3 
Pet.  69,  7  L.  ed.  606. 

Ala. — Birmingham  Water  -  Works 
Co.  V.  Martini,  2  Ala.  A.  629.  56  S 
838. 

Conn. — Wetmore  v.  Lyman,  2  Bpot 
484.  ^ 

111.— Phllpot  V.  Taylor,  75  111.  809. 
20  AmR  241;  Chapman  v.  Kirby,  4J> 
in.  211;  Frlnfe.  V.  Schroyer,  18  III. 
416;  Lake  Erie,  etc.,  R.  Co.  v.  Purcell, 
75  111.  A.  673;  O'Connor  v.  Nolan,  64 
ill.  A.  357. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  644,  14  NE  672;  Bin- 
ford  V.  Johnston,  82  Ind.  426,  42  AmR 
508. 

La. — Reading  v.  Donovan,  6  La.' 
Ann.  491. 

Me. — Bishop  V.  Williamson,  11  Me. 
495. 

Md. — Purstenburg  v.  Fawsett,  61 
Md.  184;  Sloan  v.  Edwards,  61  Md. 
89 

iUass. — Hill  V.  Winsor,  118  Mass. 
251;  Derry  v.  Flitner,  118  Mass.  131; 
Hoadley  v.  Northern  Transp.  Cto.,  115 
Mass.  304.  15  AmR  106;  Barnard  v. 
Poor,  21  Pick.  378. 

Mich. — Rajnowski  v.  Detroit,  etc., 
R.  Co..  74  Mich.  20,  41  NW  847;  Hop- 
kins V.  Sanford,  38  Mich.  611;  Grand 
Rapids  Booming  Co.  v.  Jarvls.  30 
Mich.    808;    Allison    v.    Chandler,     11 


For  Ut*r  osMi,  davwlopmaats  and  ohanCM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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qualifications  and  exceptions  hereinafter  stated,'**  |  that  he  is  liable  only  for  such  consequeiiccs,'^  and 


Htcb.  542. 
Minn. — Paine  T.  Sherwood,  19  Minn. 

Its. 

Miss. — Leek  Milling  Co.  T.  lAng- 
ford,  81  Miss.  728,  33  S  492. 

Mo. — Forney  v.  Geldmacher,  75  Mo. 
113,  42  AmR  388;  Florl  v.  8t.  Louis, 
$9  Mo.  341,  33  AmR  504;  Callaway 
MIn.,  etc.,  Co.  v.  Clark,  32  Mo.  305; 
Carter  v.  Wabash  R.  Co.,  128  Mo.  A. 
S7,  106  SW  611;  Missouri  Bdison 
Electric  Co.  y.  M.  J.  Steinberg  Hat, 
etc.,  Co.,  94  Mo.  A.  S43,  68  SW  383: 
Hyatt  T.  Hannibal,  etc.,  R.  Co.,  19 
Mo.  A.  287. 

N.  J. — Porter  ▼.  Delaware,  etc.,  R. 
Co..  73  N.  J.  L.  405.  63  A  860;  War> 
wick  V.  Hutchinson,  45  N.  J.  L.  61 
(aft  46  N.  J.  L.  200];  Wiley  v.  West 
Jersey  R.  Co.,  44  N.  J.  U  247;  Hughes 
V.  McDonough,  43  N.  J.  L.  459.  39 
AmR  603. 

N.  Y. — Oarrison  v.  Sun  Printing, 
etc.,  Assoc,  207  N.  Y.  1,  100  NB  430, 
45  LRANS  766,  AnnCasl914C  288  [aft 
150  App.  Div.  689,  135  NYS  7211: 
Ayres  v.  Delaware,  etc.,  R.  Co.,  158 
N.  Y.  254,  53  NE  22  [att  4  App.  Div. 
511,  40  NYSr  11];  Wakeraan  v. 
Wheeler,  etc.,  Mfg.  Co.,  101  N.  Y. 
205.  4  NB  264,  64  AmR  676;  Eten  v. 
Lnyster,  60  N.  Y.  252;  Peo.  v.  Al- 
bany, 53  N.  Y.  629  TalT  5  Lans. 
524];  Baker  v.  Drake,  63  N.  Y.  211, 
13  AmR  507;  Williams  T.  Vanderbilt, 
28  N.  Y.  217.  84  AmD  333  [all  29 
Barb.  491];  Ransom  v.  New  York, 
etc..  R.  Co.,  16  N.  Y.  415;  O'Rlley 
V.  McChesney,  3  Lans.  278  [alt  49 
Ml  Y.  672  mem];  Stapenhorst  v. 
American  Mfg.  Co.,  36  N.  Y.  Super. 
392.  46  HowPr  610;  Price  v.  Murray, 
23  N.  Y.  Super.  243;  Flynn  v.  Hatton, 
43  HowPr   333.  ■ 

N.  C— Sears  v.  Atlantic  Coast  Line 
R.  Co.,  169  N.  C.  446,  86  SE  176; 
Mast  V.  Sapp.  140  N.  C.  533,  53  SE 
350,    111    AmSR   864,   6    LRANS    379, 

6  AnnCas  384;  Sharpe  v.  Southern  R. 
Co..  130  N.  C.  613,  41  SE  799:  Chalk 
V.  Charlotte,  etc..  R.  Co.,  85  N.  C. 
423;  Mace  v.   Ramsey,  74  N.  C.   11. 

Oh. — Daniels  v.  Ballantlne,  23  Oh. 
St.  532,  13  AmR  264;  Dayton  v.  Pease, 
4  Oh.   St.  80. 

Pa. — Nlrdllnger  v.  American  Diet. 
Tel.  Co.,  245  Pa.  453,  91  A  883,  Ann 
Ca8l915D  1184;  Rltter  T.  Sieger,  105 
Pa.  400;  Allegheny  v.  Zimmerman,  95 
Pa.  287,  40  AmR  649;  Blllmeyer  v. 
Wagner,  91  Pa.  92;  Thllow  v.  Phila- 
delphia Tract.  Co.,  4  Pa.  Dist.  83; 
Pinch  V.  Heermans,  6  LuxLegReg 
125.  See  also  Eckel  v.  Murpbey,  16 
Pa.  488.  53  AmD  607. 

8.  C.-^Park  v.  Laurens  Cotton 
Mills,  75  8.  C.  560,  56  SE  234;  Harri- 
son V.  Berkley,  32  8.  C,  L.  625,  47 
AmD  578. 

Tenn. — Jackson  v.  Nashville,  .etc., 
R.  Co.,   13   Lea  491,  49  AmR  663. 

Tex. — Freeman  v.  Wilson,  (Civ.  A.) 
149  SW  418;  Galveston,  etc.,  R.  Co. 
V.  Stovall.  3  Tex.  A.  Civ.  Cas.  {  261: 
Galveston,  etc.,  R.  Co.  v.  Marsden,  1 
Tex.  A.  Civ.  Cas.  t   1001. 

Vt — Dennis  v.  Stoughton,  66  Vt 
371. 

Va. — Peshlne  v.  Shepperson,  17 
Gratt.   (58  Va.)  472,  94  AmD  468. 

Wash. — Smith  v.  Northern  Pac  R. 
Co.,  79  Wash.  448,  140  P  685. 

Wis.— Cockburn  v.  Ashland  Lum- 
ber Co..  64  ^Wi8.  619,  12  NW  49; 
Brown  v.  Chicago,  etc..  R.  Co.,  54  Wis. 
342,  11  NW  356,  911,  41  AmR  41;  Bor- 
chardt  v.  Wausau  Boom  Co.,  54  Wis. 
107,  11  NW  440,  41  AmR  12;  Holmes 
▼.  Fond  lu  Lac,  42  Wis.  282;  Kellogg 
V.  (niicago,  etc.,  R.  Co..   26  Wis.  223, 

7  AmR  69. 

Eng. — Randall  v.  Newson,  2  Q.  B. 
D.  102;  Collins  V.  Middle  Lev£l 
Comrs.,  L.  R.  4  C.  P.  279;  Burrows  v. 
March  Gas,  etc..  Co..  L.  R.  7  Exch. 
96;  The  City  of  Lincoln,  15  P.  D.  15; 
Bell  V.  Great  Northern  R.  Co.,  L.  R. 
26  Ir.  428;  The  Qertor,  7  Aspln. 
472;  Williams  v.  Raggett,  46  L.  J. 
C;h.  849.  And  see  Halestrap  T.  Greg- 
ory, [1895]   1  Q.  B.  661. 

Can. — Reg.     v.     St.     John     Water 


Comrs.,  19  Can.  8.  C.  125. 

Ont. — Union  Bank  v.  Rideau  Lum- 
ber Co.,  3  Ont.  L.  269  [aff  4  Ont.  L. 
721,  1  OntWR  764];  Grlnsted  v.  To- 
ronto R.  Co.,  21  Ont.  A.  578;  Grant  v. 
Armour,  25  Ont.  7;  Auger  v.  Cook,  39 
U.  C.  Q.  B.  537;  East  Missouri  v. 
Horseman,  16  U.  C.  Q.  B.  656;  Mc- 
collum  v.  Davis,  8  U.  C.  Q.  B.  150. 

Que. — Loranger  v.  Dominion  Trans- 
port Co.,  16  Que.  Super.  195;  Be- 
langer  v.  Dupras,  14  Que.  Super.  193; 
Bell  V.  Court,  2  Montr.  Q.  B.  80; 
Fordyce  v.  Keams.  15  LCJur  80,  2 
RevLeg   623. 

[a]  AppUoatton  of  mie.—  It  Is  er- 
ror to  charge  that  plaintiff  must 
show  that  his  damage  was  the  usual 
and  necessary  consequence  of  the 
wrongful  act.  as  damages  which  are 
the  natural,  reasonable,  and  proxi- 
mate result  may  be  recovered.  Bro^n 
Store  Co.  v.  Chattahoochee  Lumber 
Co.,   121  Ga.   809,  49  SE  839. 

[b]  Blxact  Is  used  as  synonymous 
with  natural  and  proximate.  Lovett 
V.  Chicago,  36  111.  A.  670;  Salem  Bank 
V.  Gloucester  Bank,.  17  Mass.  1,  9 
AmD  111;  Clemmons  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  366,  14  AmR 
460. 

la.    See  infra  IS  82,  83. 

11.  U.  S. — Chesapeake,-  etc,  R. 
Co.  V.  Carnahan,  241  U.  S.  241,  36 
set  694,  60  L.  ed.  979  [aft  118  Va. 
46,  86  SE  863] ;  Scheffer  v.  Wash- 
ington City  Midland,  etc.,  R.  Ck>., 
105  U.  8.  249,  26  L.  ed.  1070;  Mil- 
waukee, etc.,  R.  Co.  V.  Kellogg,  94 
.U.  S.  469,  24  L.  ed.  266;  Memphis, 
etc.,  R.  Co.  v.  Reeves,  10  Wall.  176, 
19  L.  ed.  909;  Louisiana  Mut.  Ina. 
Co.  V.  Tweed,  7  Wall.  44.  19  L.  ed. 
65;  Pearson  v.  Duane,  4  Wall.  605, 
18  L.  ed.  447;  McAfee  v.  Crofford,  13 
How.  447,  14  L.  ed.  217;  Philadelphia, 
etc.,  R.  Co.  V.  Howard,  13  How.  307. 
14  L.  ed.  157;  Stokes  v.  Saltonstall, 
13  Pet.  181,  10  L.  ed.  115;  Cumber- 
land County  Bd.  of  Chosen  Free- 
holders V.  J.  V.  Faxson  Co.,  196  Fed. 
16e[afr  201  Fed.  656.  120  CCA  84]; 
Brown  v.  Pillow,  174  Fed.  967,  98 
CCA  579;  Central  Trust  Co.  v.  Clark, 
92  Fed.  293,  34  CCA  354;  Jones  v.  Al- 
len, 86  Fed.  523.  29  CCA  318;  Florida 
Cent.,  etc.,  R.  Co.  v.  Buckl,  68  Fed. 
864,  16  CCA  42;  Crane  El.  Co.  v.  Lip- 
pert,  63  Fed.  942.  11  CCA  621;  The 
Normannla,  62  Fed.  469;  Halle  y. 
Texas,  etc.,  R.  Co.,  60  Fed.  557,  9 
CCA  134,  23  LRA  774;  Mann  Boudoir 
Car  Co.  v.  Dupre,  54  Fed.  646,  4  CCA 
540,  21  LRA  289;  Cahn  V.  Western 
Union  Tel.  Co.,  46  Fed.  40;  Bagley  v. 
Cleveland  Rolllng-Mlll  Co.,  21  Fed. 
159;  Bowas  v.  Pioneer  Tow  Line,  3 
F.  Cas.  No.  1.713,  2  Bawy.  21; 
Cunningham  v.  Bell.  6  F.  C^s.  No. 
3,479,  6  Mason  161  [aff  3  Pet.  69,  7 
L.  ed.  606] ;  Hitchcock  v.  Galveston, 
12  F.  Cas.  No.  6.532,  3  Woods-  272 
[rev  on  other  grounds  96  U.  S.  341, 
24  L.  ed.  659];  The  Ontario,  16  F. 
Cas.  No.  8,283,  Brown  Adm.  480;  Mc- 
Kinney  v.  Nell,  16  F.  Cas.  No.  8,865, 
1  McLean  540;  Macomber  v.  Thomp- 
son, 16  P.  Os.  No.  8,919,  1  Sumn. 
384;  Paclflo  Ins.  Co.  v.  Conard,  18  F. 
Cas.  No.  10,649,  1  Baldw.  138;  Cum- 
mlng  V.  U.  S.,  22  Ct.  CI.  344;  Hawk- 
er's case,  4  Ct.  CI.  551. 

Ala. — Vandlver  v.  Waller,  143  Ala. 
411,  39  S  136;  Kreba  Mfg.  Co.  v. 
Brown.  108  Ala.  508.  18  S  669,  64 
AmSR  188:  Montgomery,  etc.,  R.  Co. 
V.  Mallette,  92  Ala.  209,  9  S  363; 
Burton  V.  Henry,  90  Ala.  281,  7  S  925; 
East  Tennessee,  etc.,  R.  Co.  v.  Lock- 
hart,  79  Ala.  315;  Bell  v.  Reynolds, 
78  Ala.  611,  56  AmR  52;  Daughterv 
V.  American  Union  Tel.  Co.,  75  Ala. 
168,  51  AmR  435;  Culver  v.  Hill,  68 
Ala.  66,  44  AmR  134;  Collins  v. 
Stephens,  68  Ala.  543;  Brantley  v. 
Gunn.  29  Ala.  387;  Burton  v.  Holley, 
29  Ala.  318.  65  AmD  401;  Donnell  v. 
Jones,  13  Ala.  490,  48  AmD  59. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.  279.  19  S  963;  St.  Louis, 
etc.,  R.  Co.  v.  Heath,  41  Ark.  476; 
Kelly   V.   Altemus.    34   Ark.    184,    S< 


AmR  6:  Gerson  v.  Slemons,  30  Ark. 
50;  McDaniel  v.  Crabtree,  21  Ark. 
431. 

Cal. — Southern  California  Sav. 
Bank  v.  Asbury.  117  Cal.  96.  48  P 
1081;  Benson  v.  Central  Pac.  R.  Co.. 
98  Cal.  46.  32  P  809,  33  P  206;  Pen- 
dleton v.  Cllne.  85  Cal.  142,  24  P 
659;  Wallace  v.  Ah  Sam,  71  Cal.  197, 
12  P  46,  60  AmR  534;  Mitchell  v. 
Clarke,  71  Cal.  163.  11  P  882.  60 
AmR  529;  Friend,  etc..  Lumber  Co. 
V.  Miller,  67  Cal.  464,  8  P  40;  Ander- 
son v.  Taylor.  56  Cal.  131,  38  AmR 
52;  Chidester  v.  Consolidated  People's 
Ditch  Co.,  63  Cal.  56;  Paatene  v. 
Adams,  49  Cal.  87;  Hicks  v.  Herring, 
17  Cal.  566;  Survey  v.  Wells.  6  Cal. 
124. 

Colo. — American  Nat.  Bank  v.  Ham- 
mond, 25  Colo.  367,  56  P  1090;  George- 
town, etc,  R.  Co.  V.  Eagles,  9  Colo. 
544.  13  P  696;  Clifford  v.  Denver,  etc., 
R.  Co.,  9  Colo.  333,  12  P  219;  Pullman 
Palace  Car  Co.  v.  Barker,  4  Colo.  344, 
34  AmR  89:  Denver,  etc.,  R.  Co.  v. 
DeWltt,    1   Colo.   A.   419,   29   P   524. 

Conn. — Max  Ams  Mnch.  Co.  v. 
Bridgeport  Lodge,  .No.  30,  Interna- 
tional Assoc,  102  A  706;  Jordan  v. 
Patterson,  67  Conn.  473,  36  A  621; 
Cohn  v.  Norton,  57  Conn.  480,  18  A 
595,   5  LRA   572;  Hubbard  v.  Rowell, 

51  Conn.  423;  Ward  v.  North  Haven, 
43  Conn.  148;  Baldwin  v.  Greenwoods 
Turnp.  Co.,  40  Conn.  238.  16  AmR 
33;  Gregory  v.  Brooks,  35  Conn.  437. 
95  AmD  278;  Bristol  Mfg.'  Co.  v. 
Orldley,  28  Conn.  201;  Miller  v.  East 
School  Dlst.,  26  Conn.  521;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  New  York„ 
etc.,  R.  Co.,  26  Conn.  265,  65  AmD 
571;  Barnum  v.  Vandusen,  16  Conn. 
200.  And  see  Wetmore  v.  Lyman, 
2  Root  484. 

Del. — Bowen  v.  Baltimore,  etc.; 
Steamboat  Co.,  26  Del.  428,  84  A 
1022;  Benson  v.  Wilmington,  14  Del. 
359,  32  A  1047;  Hysore  v.  Quigley,  14 
Del.  348,  32  A  960. 

Fla. — Warfield  v.  Hepburn,  62  Fla. 
409,  57  S  618;  Vaughan's  Seed  Store 
y.  Strlngfellow,  56  Fla.  708,  48  8 
410;  Robinson  v.  Hyer,  35  Fla.  544, 
17  S  746;  Brock  v.  (Jale,  14  Fla.  623. 
14  AmR  356. 

Ga. — Wilson  v.  Western  Union  Tel. 
Co.,  124  Ga.  131.  52  SB  158;  Central  of 
Georgia  R.  Co.  v.  Dorsey,  116  Ga. 
719,  42  SE  1024;  Clark  v.  Gray,  112 
Ga.  777,  38  SE  81;  Lewis  v.  Bracken, 
97  Ga.  337,  22  SE  943;  Doyle  v.  Days. 
94  Ga.  633,  20  SE  133;  Richmond,  etc., 
R.  Co.  v.  Benson,  86  Ga.  203,  12  NE 
367,  22  AmSR  446;  Stewart  v.  Lanier 
House  Co.,  76  Ga.  682;  Georgia  R.  Co. 
v.  Hayden,  71  Ga.  518,  61  AmR  274: 
Atlanta  v.  Wilson,  69  Ga.  544,  27 
AmR  396;  Salter  v.  Howard,  43  Oa. 
601;  Southwestern  R.  Co.  v.  Paulk. 
24  Ga.  356;  Cooper  v.  Young,'  22  Ga. 
269,  68  AmD  502;  Coweta  Falls  Mfg. 
(To.  v.  Rogers,  19  Ga.  416.  66  AmD 
602. 

111. — Chicago,  etc..  R.  Co.  y.  Meech, 
163  111.  305,  46  NE  290;  Schroder  v. 
Crawford,  94  111,  367,  34  AmR  236; 
Phillips  vl  DlcKerson,  85  111.  11, 
28  AmR  607;  Schmidt  v.  Mitchell, 
84  111.  196.  26  AmR  446;  Shugart  v. 
Egan.  83  111.  56,  25  AmR  369;  Plum- 
mer  v.  Rigdon,  78  111.  222,  20  AmR 
261;  Phllpot  V.  Taylor,  75  111.  309. 
20  AmR  241;  Welck  v.  Lander.  75  111. 
93;  Toledo,  etc.,  R.  Co.  v.  Muthers- 
baugh,  71  111.  672;  Durant  v.  Rogers, 
71  111.  121;  Herrick  v.  Gary,  65  III. 
101;  Benton  v.  Fay.  64  111.  417; 
Fent  V.  Toledo,  etc.,"  R.  Co.,  59  111. 
349,  14  AmR  13;  Hayes  v.  Moynlhan, 

52  111.  423;  Chapman  v.  KIrby,  49  111. 
211;  Gray  v.  Waterman,  40  111.  622; 
Haven  v.  Wakefleld,  39  111.  509;  JoIIet 
V.  Verley.  35  111.  58,  85  AmD  342; 
Frink  v.  Potter,  17  111.  406;  Chicago, 
etc.,  R.  Co.  Y.  Ward,  16  111.  622; 
Green  v.  Mann,  11  111.  613;  Pluard  v. 
Gerrlty,  162  111.  A.  627;  Neville  v. 
Chicago,  154  111.  A.  537;  McRae  v. 
Hill,  126  111.  A.  349;  O'Connor  v.  No- 
lan, 64  111.  A.  357:  Illinois  Cent.  R. 
Co.   y.   Helsner.   45    III.   A.    143;    Mt. 
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Carmel  v.  Howell,  38  111.  A.  <8;  Lov«tt 
V.  Chicago,  35  111.  A.  570;  Qllmore 
V.  Fries,  34  111.  A.  137;  Smith  v.  Hayfe, 

23  111.  A.  244;  Weaver  v.  Penny,  17 
III.  A.  628;  Johnson  v.  Drummond, 
16  III.  A.  641;  Rockford  v.  Russell, 
9  111.  A.  229:  Ooodklnd  v.  Rogan,  8 
III.  A.  413;  Hewitt  v.  Walker,  2  111. 
A.  490. 

Ind. — Southern  R.  Co.  v.  SIttasen, 
166  Ind.  257,  76  NE  973;  Coverdale  v. 
Kdwards,  155  Ind.  374,  58  NB  495; 
Coy  V.  .Indianapolis  Oas  Co.,  146  Ind. 
666,  46  NB  17,  36  LRA  535;  LoulB- 
vtlle,  etc.,  R.  Co.  v.  Lucas,  119  Ind. 
583,  21  NB  968,  6  LRA  193;  Mul- 
cahey  t.  Givens,  116  Ind.  286,  17  NB 
698;  Louisville,  etc..  R.  Co.  v.  Wood, 
113  Ind.  644,  14  NE  572,  16  NE 
197;  Wabash,  etc.,  R.  Co.  v.  Locke, 
112  Ind.  404,  14  NE  391.  2  AmBR 
193;  Louisville,  etc,  R  Co.  v.  Sum- 
ner, 106  Ind.  65,  5  NE  404,  55  AmR 
719;    Puller    v.    Curtis.    100    Ind.    137, 

50  AmR  786;  Pennsylvania  Co.  v. 
Whitlock,  99  Ind.  16.  50  AmR  71; 
Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96 
Ind.  246,  49  AmR  168;  Dunlap  v. 
Warner,  85  Ind.  529,  44  AmR  42: 
Binford  v.  Johnston,  82  Ind.  426,  42 
AmR  608;  Blllman  v.  Indianapolis, 
etc.,  R.  Co.,  76  Ind.  166,  40  AmR  230; 
Cllne  v.  Myers,  64  Ind.  304;  Jefler- 
■onville,  etc.,  R.  Co.  v.  Riley,  39  Ind. 
568;  Fult»  V.  Wycoff,  25  Ind.  321; 
Cincinnati,   etc.,   R.   Co.    v.   Rodgers, 

24  Ind.  103;  Lewis  v.  Lee,  15  Ind. 
499;  Page  v.  Ford,  12  Ind.  46;  Tea- 
garden  V.  Hetfield,  11  Ind.  522;  Rose 
V.  Wallace,  11  Ind.  112;  Shelbyville 
Lateral  Rranch  R.  Co.  v.  Lewark,  4 
Ind.  471.  See  also  Coy  v.  Indian- 
apolis Gas  Co.,  146  Ind.  655.  46  NE 
17,  36  LRA  535. 

Iowa. — ^Kramer  v.  Ricksmeier,  169 
Iowa  48,  139  NW  1091.  46  LRANS 
928;  Lee  v.  Burlington,  113  Iowa  356, 
86  NW  618,  86  AmSR  379;  Chesmore 
V.  Barker,  101  Iowa  676,  70  NW  701; 
Kramer  v.  Messner,  101  Iowa  88,  69 
NW  1142;  Blumenthal  v.  Stahle,  98 
Iowa  722.  68  NW  447;  Stevens  v. 
Bradley,  89  Iowa  174,  56  NW  429: 
Wlllitts  V.  Chicago,  etc.,  R.  Co.,  88 
Iowa  281,  56  NW  313,  21  LRA  608: 
Byerly  v.  Anamosa,  79  Iowa  204,  44 
NW  869:  Manti  v.  Taylor,  78  Iowa 
356,  43  NW  220:  West  v.  Ward,  77 
Iowa  323,  42  NW  309,  14  AmSR  284; 
Poland  v.  Earhart,  70  Iowa  286,  30 
NW  637;  Riech  v.  Bolch,  68  Iowa 
526,  27  NW  607;  Knapp  v.  Sioux  City, 
etc..  R.  Co..  65  Iowa  91,  21  NW  198, 
54  AmR  1;  Moss  v.  BurI,lngton,  60 
Iowa  438,  15  NW  267,  46  AmR  82; 
Hampton  v.  Jones,  68  Iowa  317,  12 
NW  276;  Small  v.  Chicago,  etc.,  R. 
Co.,  66  Iowa  682,  8  NW  437;  Lowen- 
stein  V.  Monroe,  56  Iowa  82,  7  NW 
406;  Nye  v.  Iowa  City  Aloohol  Works, 

51  Iowa  129,  50  NW  988,  33  AmR 
121;  Mihills  Mfg.  Co.  v.  Day.  50  Iowa 
250;  Georgia  v.  Kepford,  45  Iowa 
48;  Bosch  v.  Burlington,  etc.,  R.  Co., 
44  Iowa  402,  24  AmR  764;  McCormick 
V.  Vanatta,  43  Iowa  389;  Prosser  v. 
Jones,  41  Iowa  674;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601;  Brown  v. 
Allen,  35  Iowa  806;  Orlfflth  v.  Bur- 
den, .35  Iowa  138;  Dubuque  Wood, 
etc.,  Assoc,  v.  Dubuque,  30  Iowa  176; 
Manderschid  v.  Dubuque,  25  Iowa 
108;  Sherrod  v.  Langddn,  21  Iowa  618; 
Foley  v.  McKeegan,  4  Iowa  1,  66  AmD 
107;  Davis  v.  Fish,  1  Greene  406,  48 
AmD  387. 

Kan. — Guldner  v.  Cramm,  88  Kan. 
727.  112  P  623;  Halstead- Lumber  Co. 
V.  Sutton,  46  Kan.  192,  26  P  444; 
Osage  City  v.  Larkin,  40  Kan.  206, 
19  P  658.  10  AmSR  186,  2  LRA  56; 
Atchison,  etc.,  R.  Co.  v.  Bales,  16 
Kan.  252;  Houser  v.  Pearce,  13  Kan. 
104;  Stewart  v.  Power,  12  Kan.  596; 
Atchison,  etc.,  R.  Co.  v.  Stanford,  12 
Kan.  854,  15  AmR  862;  St.  Joseph, 
etc.,  R.  Co.  v.  Chase,  11  Kan.  47; 
Topeka  v.  Tuttle,  5  Kan.  311;  John- 
son V.  Mathews.  5  Kan.  118;  Union 
Pac.  R.  Co.  V.  Shook,  3  Kan.  A.  710, 
44  P  685;  Macy  v.  Peach.  2  Kan.  A. 
575.  44  P  687. 

Ky.— Smltha  v.  Gentry,  45  SW  615, 


20  KyLR  171,  42  LRA  302;  Bluegrass 
Cordage  Co.  v.  Luthy,  98  Ky.  583, 
33  SW  835,  17  KyL  1126;  Shields  v. 
Louisville,  etc.,  R.  Co.,  97  Ky.  103, 
29  SW  978,  16  KyL  849,  27  LRA  680; 
Campbellsville  Lumber  Co.  v.  Brad- 
lee,  96  Ky.  494,  29  SW  313,  16  KyL 
672;  Smith  v.  Western  Union  Tel. 
Co.,  83  Ky.  104,  4  AmSR  126;  ElUa- 
bethtown,  etc.,  R.  Co.  v.  Pottlnger,  10 
Bush.  185;  Patch  v.  Covington,  17  B. 
Mon.  722,  66  AmD  186;  King  v. 
Shanks,  12  B.  Mon.  410:  Farls  v. 
Lewis,  2  B.  Mon.  376;  Bbswortb  v. 
Brand,  1  Dana  377;  Stephenson  v. 
Harrison,  3  Lttt.  170. 

La. — Lott  v.  New  Orleans  City,  etc., 
R.  Co.,  37  La.  Ann.  337,  55  AmR 
500;  Doriocourt  v.  Lacroix,  29  La. 
Ann.  286;  Kaiser  v.  New  Orleans,  17 
La.  Ann.  178;  Dyson  v.  Phelps,  14 
La.  Ann.  722;  Weber  v.  Coussy,  12  La. 
Ann.  534;  Goodloe  v.  Rogers,  9 
La.  Ann.  273,  61  AmD  205;  Myers  v. 
Perry,  1  La.  Ann.  372. 

Me. — McPheters  v.  Moose  River 
Log  Driving  Co.,  78  Me.  329,  6  A  270; 
Aldrich  V.  .Gorham,  77  Me.  387; 
Spauldlng  v.  Winslow.  74  ^«.  628; 
Wyman  v.  Leavitt,  71  Me.  227,  36 
AmR  303;  Thoma  v.  Dlngley,  70  Me. 
100,  35  AmR  310;  Grindle  v.  Bastern 
Express  Co.,  67  Me.  317,  24  AmR  31; 
Little  V.  Boston,  etc.,  R.  Co.,  66  Me. 
239;  Bartlett  v.  Western  Union  Tel. 
Co.,  62  Me.  209,  16  AmR  437;  True 
v.  International  Tel.  Co.,  60  Me.  9, 
11  AmR  156;  Moulton  v.  Sanford,  61 
Me.  127;  Bridges  v.  Stlckney,  38  Me. 
361;  Bishop  V.  Williamson,  11  Me. 
495;  Miller  y.  Mariner's  Church 
Trustees,  7  Me.  51,  20  AmD  341; 
Henderson  v.  Sevey,  2  Me.  139;  Max- 
well V.  Pike,  2  Me.  8. 

Md. — Baltimore,  etc..  Tump.  Co.  v. 
Bateman,  68  Md.  389,  13  A  64,  6 
AmSR  449;  Furstenburg  v.  Fawsett, 
61  Md.  184;  Baltimore  City  Pass.  R. 
Co.  V.  Kemp,  61  Md.  74;  Baltimore, 
etc.,  R.  Co.  V.  Pumphrey,  59  Md. 
390;  Shafer  v.  Wilson,  44  Md.  268; 
Baltimore,  etc..  B.  Co.  v.  Reaney,  42 
Md.  117;  Brown  v.  Werner,  40  Md. 
15;  Jacobs  v.  Davis.  34  Md.  204; 
U.  S.  Tel.  Co.  V.  Olldersleve,  29  Md. 
232.  96  AmD  519;  Abbott  v.  Gatch,  13 
Md.  314,  71  AmD  635;  Baltimore,  etc., 
R.  Co.  V.  Thompson,  10  Md.  76;  Scott 
V.  Bay,  3  Md.  431;  Johnson  v.  Courts, 
3  Harr.  &  M.  610: 

Mass. — Lowrie  v.  Castle,  226  Masa. 
37,  113  NE  206;  Spadet  v.  Lynn,  etc., 
R.  Co.,  168  Mass.  285,  47  NE  88,  60 
AmSR  393,  38  LRA  512;  Allen  V.  Bos- 
ton, 159  Mass.  324,  34  NE  519,  38  Am 
SR  423;  Wiley  v.  Atbol,  150  Mass. 
426,  23  NE  311,  6  LRA  342;  Hyde  v. 
Mechanical  Refrigerating  Co.,  144 
Mass.  432.  11  NE  673;  Flagg  ▼.  Hud- 
son, 142  Mass.  280,  8  NE  42,  56  AmR 
674;  Smith  v.  Flanders,  129  Mass. 
322;  Hill  v.  Winsor,  118  Mass.  251; 
Derry  v.  Flltner,  lis  Mass.  131;  Hoad- 
ley  v.  Northern  Transp.  Co.,  116  Mass. 
304,  15  AmR  106;  Somers  v.  Wright, 
115  Mass.  292;  Hawes  v.  Knowles,  114 
Mass.  618,  19  AmR  383;  Lane  v.  At- 
lantic Works,  111  Mass.  136;  Har- 
rington v.  Murphy,  109  Mass.  299; 
Metallic  Compression  Casting  Co.  v. 
Fitchburg  R.  do.,  109  Mass.  277,  12 
AmR  689;  Higglns  v.  Dewey,  107 
Mass.  494,  9  AmR  63;  Scott  v.  Bos- 
ton, etc.,  SS.  Co.,  106  Mass.  468; 
Salisbury  v.  Herchenroder,  106  Mass. 
458,  8  AmR  364;  Norton  v.  Sewall,  106 
Mass.  143,  8  AmR  298;  Wellington  v. 
Downer  Kerosene  Oil  Co.,  104  Mass. 
64;  Carter  ▼.  Towne,  103  Mass.  507; 
French  v.  Vlnlng,  102  Mass.  132,  3 
AmR  440:  Smith  v.  Holcomb,  99  Mass. 
652;  Perley  v.  E^astern  R  Co.,  98 
Mass.  414,  96  AmD  645;  Squire  v. 
Western  Union  Tel.  Co.,  98  Mass. 
237,  93  AmD  167;  McDonald  v.  Snell- 
ing,  14  Alien  290.  92  AmD  768;  Cut- 
ting V.  Grand  Trunk  R.  Co..  13  Allen 
381;  Davidson  v.  Nichols,  11  Allen 
514;  Stowe  v.  Hey  wood,  7  Allen  118; 
Davis  V.  Dudley,  4  Allen  557;  Barnes 
v.  Chapln,  4  Allen  444.  81  AmD  710; 
Noxon  V.  Hill,  2  Allen  215;  Denny  v. 
New  York  Cent.  R.  Co.,  13  Gray  481, 


74  AmD  645;  Jenks  v.  Wllbraham,  11 
Gray  142;  Holly  v.  Boston  Gaslight 
Co.,  8  Gray  123,  69  AmD  233;  Marble 
V.  Worcester,  4  Gray  395;  Sibley  v. 
Hoar,  4  Gray  222;  Lund  v.  Tyngs- 
boro,  11  Cusb.  563.  59  AmD  159; 
Lawton  V.  Fltctaburg  R  Co.,  8  Cush. 
230.  54  AmD  753;  Powell  v.  Deveney, 
3  Cusb.  800,  50  AmD  738;  Batchelder 
v.  Sturgls,  3  Cush.  201;  Palmer  v. 
Andover,  2  Cush.  600;  Hart  v.  West- 
ern R.  Corp.,  13  Mete.  99,  46  AmD 
719;  Stevens  v.  Hartwell,  11  Mete. 
542;  Anthony  v.  Slaid,  11  Mete.  290; 
Dyer  v.  Rich,  1  Mete.  ISO;  Loker  v. 
Damon,  17  Pick.  284;  Dickinson  v. 
Boyle,  17  Pick.  78,  28  AmD  281; 
White  v.  Moseley  8  Pick.  856;  Hay- 
den  v.  Cabot,  17  Mass.  169;  Jackson  v. 
Adams,  9  Mass.  484,  6  AmD  94. 

Mich.— Hall  V.  Cadillac,  114  Mich. 
99,  72  NW  33;  Pell  v.  Newberry,  106 
Mich.  642,  64  NW  474;  Carnegie  v. 
Holt,  99  Mich.  606,  58  NW  623;  Shum- 
way  V.  Walworth,  etc.,  Mfg.  Co.,  98 
Mich.  411,  67  NW  251;  Oliver  v.  Perk- 
Ins,  92  Mich.  804,  52  NW  409;  Fuller 
V.  Jackson,  92  Mich.  197,  62  NW  1075; 
John  Hutchinson  Mfg.  Co.  v.  Pinch. 
91  Mich.  156,  61  NW  930,  3<;  AmSR 
463;  McKeller  v.  Monitor  Tp..  78 
Mich.  486,  44  NW  412;  Maywood  v. 
Logan,  78  Mich.  135.  43  NW  1052,  18 
AmSR  431;  Selleck  v.  Lake  Shore, 
etc.,  R.  COy  58  Mich.  195,  24  NW  774; 
Lewis  y.  Flint,  etc,  R.  Co.,  54  Mich. 
66.  19  NW  744,  52  AmR  790:  McKin- 
non  V.  McEwan,  48  Mich.  106,  11  NW 
828.  42  AmR  458;  Richards  v.  John- 
ston, 46  Mich.  297,  9  NW  423;  Wet- 
more  V.  Pattison,  45  Mich.  439,  8  NW 
67;  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, S3  Mich.  6;  Welch  v.  Ware,  32 
Mich.  77;  Chadwick  v.  Butler,  28 
Mich.  849;  East  Saginaw  City  R  Co. 
v.  Bohn,  27  Mich.  608;  Wilson  v. 
Wagar,  26  Mich.  452;  Loud  v.  Camp- 
bell, 26  Mich.  239;  Piatt  v.  Brand,  26 
Mich.  173;  Haskell  v.  Hunter,  23 
Mich.  306;  Hammond  v.  Hannin,  21 
Mich.  374,  4  AmR  490;  Detroit,  etc., 
R.  Co.  V.  Van  Steinburg,  17  Mich. 
99;  Hutchlngs  v.  Ladd,  16  Mich.  493; 
Burrell  v.  New  York,  etc..  Solar  Salt 
Co.,  14  Mich.  34;  Cuddy  v.  Major,  12 
Mich.  368;  Allison  v.  Chandler,^  11 
Mich.  542;  Hiokey  v.  Baird,  9  Hlch. 
32;  Clark  v.  Moore,  3  Mich.  55. 

Minn. — North  v.  Johnson,  58  Minn. 
242,  59  NW  1012;  O'Neill  v.  Johnson. 
53  Minn.  439,  55  NW  601.  39  AmSR 
616;  Purcell  v.  St.  Paul  City  R.  Co.. 
48  Minn.  134.  50  NW  1034,  16  LRA 
203;  Schumaker  v.  St.  Paul,  etc.,  R. 
Co..  46  Minn.  39,  48  NW  659,  12  LRA 
257;  Carsten  T.  Northern  Pac.  R.  Co., 
44  Minn.  464,  47  NW  49,  20  ArKSR 
589,  9  LRA  688;  Swinfln  V.  Lowry,  37 
Minn.  345.  34  NW  22;  Osborne  v. 
Poket,  33  Minn.  10.  21  NW  752; 
Campbell  v.  Stillwater,  32  Minn.  30S, 
20  NW  320,  60  AmR  567;  Pairchlld 
V.  Rogers,  32  Minn.  269,  20  NW  191; 
Smith  V.  St.  Paul.  etc..  R.  Co.,  3« 
Minn.  169,  14  NW  797;  Opsahl  V. 
Judd,  30  Minn.  126,  14  NW  575;  Nel- 
son V.  Chicago,  etc.,  R.  Co.,  SO  Minn. 
74,  14  NW  360;  Frohrelch  v.  Gam- 
mon, 28  Minn.  476.  11  NW  88;  Kripp- 
ner  v.  Biebl,  28  Minn.  139,  9  NW  671; 
Wilson  V.  Northern  Pac.  R.  Co.,  26 
Minn.  278,  3  NW  333,  37  AmR  410; 
Paine  v.  Sherwood,  19  Minn.  315; 
Griggs  V.  Fleckensteln.  14  Minn.  81. 
100  AmD  199;  Chamberlain  v.  Porter. 
9    Minn.    260. 

MiSB.^Yaioo,  etc..  R.  Co.  v.  Wil- 
liams. 114  Miss.  236,  74  S  835;  Meyer 
V.  King,  72  Miss.  1.  16  S  245,  35  LRA 
474;  Louisville,  etc..  R.  Co.  v.  Dur- 
fee,  69  Miss.  439,  IS  S  697;  Reyston 
V.  IllinolH  Cent.  R  Co.,  67  Miss.  376. 
7  S  320;  Mississippi,  etc.,  R.  Co.  v. 
Archibald,  67  Miss.  38,  7  S  212;  Bar- 
bee  V.  Reese,  60  Miss.  906;  Marquese 
V.  Southeimer,  59  Miss.  430;  Heirn 
V.  McCaughan,  32  Miss.  17,  66  AlpD 
588 

Mo. — Smart  v.  Kansas  City,  208  Mo. 
162,  105  SW  709,  123  AmSR  415.  14 
LRANS  466,  13  AnnCaa  932;  Brink  v. 
Wabash  R.  Co..  160  Mo.  87,  60  SW 
1058,    83    AmSR    469,    53    LRA    811; 
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Secklnser  v.  PhiUbert.  etc,  Mfc  Co., 
129  Mo.  690.  31  SW  967;  State  v. 
Finn,  87  Mo.  SIO;  Nagel  v.  Missouri 
Pac.  R.  Co.,  75  Mo.  65S,  42  AmR  418; 
Forney  v.  Qedmacher,  75  Mo.  113, 
42  AmR  388;  McAUst^r  v.  ChicaEO, 
etc..  R.  Co.,  74  Mo.  351;  Poeppers  v. 
Missouri,  etc.,  R.  Co.,  &7  Mo.  715,  29 
AmR  618;  StUlson  v.  Hannibal,  etc, 
R.  Co.,  87  Mo.  871;  Pruitt  v.  Hanni- 
bal, etc.,  R.  Co.,  82  Mo.  627;  Hull  v. 
Kansas.  54  Mo.  598,  14  AmR  487; 
Ballentlne  v.  North  Missouri  R.  Co., 
40  Mo.  491.  93  AmD  315;  Clark  v.  Pa- 
cific R.  Co..  39  Mo.  184.  90  AmD  458; 
Clark  y.  Marshall,  84  Mo.'  429;  State 
V.  Thomas,  19  Mo.  813,  81  AmD  680; 
Baker  v.  Bush,  (A.)  184  SW  1061, 
1063  [quot  Cyc];  Dlel  v.  Ferguson, 
158  Mo.  A.  286,  138  SW  646;  ShaW  v. 
Missouri,  etc..  Diary  Co.,  56  Ho.  A. 
621;  Carpenter  v.  McDavltt,  53  Mo.  A. 
393;  Dimmltt  v.  Hannibal,  etc.,  R.  Co:, 
40  Mo.  A.  654;  Dill  v.  Crum,  39  Mo.  A. 
608;  Brink  v.  Kansas  City,  etc.,  R. 
Co..  IT  Mo.  A.  177;  Francis  y.  St. 
IjOUU  Transfer  Co..  5  Mo.  A.  7. 

Nebr. — ^SbMK  v.  Barnum,  43  Nebr. 
684.  61  NW  749^  Bank  of  Commerce 
y.  GoOB,  39  Nebr.  437,  58  NW  84.  23 
LRA  190;  Lamb  v.  Buker,  34  Nebr. 
485,  62  NW  285;  Sycamore  Marsh 
Harvester  Mfg.  Co.  y.  Sturm,  13 
Nebr.  210.  13  NE  202;  McClary  v. 
Sioux  City,  etc.,  R.  Co.,  3  Nebr.  44, 
19  AmR  631. 

.  Nev. — ^McNabb  v.  Wixom,  7  Nev. 
163. 

N.  H. — Crawford  v.  Parsons,  63  N. 
H.  438;  Kurd  v.  Dunsmore,  63  N.  H. 
171;  Knapp  y.  U.  S.,  etc..  Express  Co., 
65  N.  H.  348;  Ricker  y.  Freeman, 
60  N.  H.  420,  9  AmR  267;  Winshlp  y. 
Enfield.  42  N.  H.  197;  Hooksett  v. 
Concord  R.  Co.,  38  N.  H.  242;  Hop- 
kins y.  Atlantic,  etc.,  R.  Co.,  36  N. 
H.  9.  72  AmD  287;  Qeorge  v.  Flsk, 
32  N.  H.  32;  Dayls  v.  BarrlnKton, 
30  N.  H.  617;  Sewall's  Falls  Brldfe  v. 
Flsk,  23  N.  H.  171;  Favor  v.  Phll- 
brlck.  6  N.  H.  357. 

N'.  J. — ^Ne-wark.  etc.,  R^  Co.  v. 
McCann,  58  N.  J.  L.  642,  34  A  1062, 
S3  LRA  127;  Oliphant  v.  Brearley,  64 
N.  J.  L.  521,  24  A  660;  Appleby  v. 
State.  45  N.  J.  L.  161;  Warwick  v. 
Hutchinson,  45  N.  J.  L.  61  [aS  46 
N.  J.  L.  200];  Wiley  v.  West  Jersey 
R.  Co.,  44  N.  J.  L.  247;  Hughes  v. 
HcDonough.  43  N.  J.  L.  469.  39  AmR 
603:  Delaware,  etc.,  R.  Co.  v.  Salmon, 
39  N.  J.  L.  299,  23  AmR  214;  Cu«  V. 
Newark,  etc,  R.  Co.,  35  N.  J.  L.  17, 
10  AmR  205  [aft  36  N.  J.  L.  674]; 
Drake  v.  Baker,  34  N.  J.  L.  358;  Dale 
V.  Grant.  34  N.  J.  L.  142;  Crater  v. 
BlnnlnKer.  33  N.  J.  L.  613,  97  AmD 
737;  Ten  Byck  y.  Delaware,  etc..  Ca- 
nal Co.,  18  N.  J.  L.  200,  37  AmD  233; 
Oorden  v.  Butts,  2  N.  J.  L.   314. 

N.  Y. — Laldlaw  v.  Sage,  158  N.  T. 
73,  52  NE  679,  44  LRA  216  [rev  2 
App.  Div.  374,  37  NTS  770];  Butler  v. 
Manhattan  R.  Co..  143  N.  Y.  417,  38 
NE  454.  42  AmSR  738,  26  LRA  46: 
O'Neill  v.  New  York,  etc„  R.  Co.i  115 
N.  Y.  579,  22  NB  217,  6  LRA  591; 
Dodds  V.  Hakes,  114  N.  Y.  260,  21  NE 
398;  Hubbell  v.  Yonkers,  104  N.  Y. 
434,  10  NE  86S,  68  AmR  622;  Wake- 
man  v.  Wbeeler,  etc.,  MfK-  Co.,  101 
N.  Y.  205,  4  NE  264,  64  AmR  676; 
Lowery  y.  Manhattan  R.  Co.,  99  N. 
Y.  158,  1  NB  608,  62  AmR  12;  Ehr- 
jrott  v.  New  York,  96  N.  Y.  264,  48 
AmR  622;  Mead  v.  Slratton.  87  N. 
Y.  493,  41  AmR  386;  Loftus  v.  Union 
Perry  Co..  84  N.  Y.  456.  38  AmR  533; 
Schlle  v.  Brokhahus.  80  N.  Y.  614; 
Ring  v.  Cohoes.  77  N.  Y.  83.  33  AmR 
574;  Kennedy  v.  New  York,  73  N.  Y. 
366,  29  AmR  169;  Twomley  v.  Cen- 
tral Park,  etc.,  R.  Co.,  69  N.  Y.  158, 
25  AmR  162;  Sauter  y.  New  York 
Cent.,  etc..  R.  Co.,  66  N.  Y.  60,  23 
AmR  18;  Devlin  v.  New  York,  63  ?I. 
Y.  8,  50  HowPr  1;  Booth  y.  Spuyten 
Duyvil  Rolling:  Mill  Co.,  60  N.  Y.  487; 
Eten  V.  Luyster,  60  N.  Y.  252;  Pol- 
lett  V.  Long,  66  N.  Y.  200;  Dougan  v. 
Champlain  Transp.  Co.,  56  N.  Y.  1; 
Hofnagle  y.  New  York  Cent.,  etc., 
R.  Co.,  56  N.  Y.  608;  Putnam  v.  Broad- 
way, etc.,  R.  Co..  66  N.  Y.  108.  14 
Am^   1«0.   16   AbbPrNS   383   [rev   36 


N.  Y.  Super.  195] ;  Baker  v.  Drake,  68 
N.  Y.  311,  13  AmR  607;  Webb  v. 
Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10 
AmR  389;  Filer  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  47,  10  AmR  327; 
Brooklyn  v.  Brooklyn  City  R.  Co.,  47 
N.  Y.  475,  7  AmR  469  [aS  67  Barb. 
497,  8  AbbPrNS  356];  Ward  v.  New 
York  Cent.  R.  Co.,  47  N.  Y.  32,  7  AmR 
406;  CasBtdy  y.  LeFevre,  46  N.  Y. 
562;  Lannen  v.  Albany  Gaslight  Co., 
44  N.  Y.  469;  Loop  v.  Litchfield,  42 
N.  Y.  351,  1  AmR  613;  Leonard  v. 
New  York,,  etc.  Tel.  Co.,  41  N.  Y.  844, 
1  AmR  446;  Messmore  v.  New  York 
Shot,  etc,  Co.,  40  N.  Y.  422;  Pum- 
pelly  V.  Phelps,  40  N.  Y.  69,  100  AmD 
463;  Mllburn  v.  Belloni,  39  N.  Y. 
63,  100  AmD  403;  Radway  v.  Brlggs, 
37  N.  Y.  266;  Milton  v.  Hudson  River 
Steam-Boat  Co.,  37  N.  Y.  210;  Sheri- 
dan v.  Brooklyn  City,  etc,  R.  Co.,  36 
N.  Y.  39,  93  AmD  490.  1  Transcr.  A. 
49,  34  HowPr  217;  Clark  v.  Union 
Ferry  Co.,  35  N.  Y.  485,  91  AmD  66; 
Myers  v.  Burns,  36  N.  Y.  269;  Ryan 
v.  New  York  Cent.  R.  Co..  35  N.  Y. 
210,  91  AmD  49;  Buel  v.  New  York 
Cent.  R.  Co.,  81  N.  Y.  814,  88  AmD 
271;  Read  v.  Spauldlng,  30  N.  Y.  630, 
86  AmD  426;  Bush  v.  Cols,  28  N.  Y. 
261,  84  AmD  343;  Williams  v.  Van- 
derbllt,  28  N.  Y.  217,  84  AmD  333; 
Hamilton  y.  McPhersoa,  28  N.  Y. 
72,  84  AmD  830;  Conger  y.  Weaver,  80 
N.  Y.  140;  Terwilliger  v.  Wands,  17 
N.  Y.  64,  72  AmD  420;  Knight  v.  WU- 
cox,  14  N.  Y.  418  (rev  18  Barb.  212]: 
Barley  v.  Smith,  10  N.  Y.  489,  61 
AmD  756;  Thomas  v.  Winchester, 
6  N.  Y.  397,  57  AmD  455;  Story  v. 
New  York,  etc.,  R.  Ca,  6  N.  Y.  85; 
Kimball  v.  Connolly,  2  Abb.  Dec. 
504,  3  Keyea  67;  Penna  v.  Atlantic 
Macaroni  Co..  174  App.  DIv.  436,  161 
NYS  191;  Silverblatt  v.  Brooklyn 
Tel.,  etc.  Co.,  160  App.  Dly.  268,  184 
NYS  765  [rev  73  mSc.  38,  132  NYS 
253];  Carpenter  y.  Pennsylvania  R. 
Co..  18  App.  Div.  328,  42  NYS  203; 
Weoer  y. 'Third  Ave.  R.  Co.,  12  App. 
Div.  612,  42  NYS  789;  Boyer  v.  Little 
Falls,  6  App.  Div.  1,  38  NYS  1114; 
Murdock  v.  Jones,  3  App.  Div.  221,  38 
NYS  461;  Morrison  v.  Long  Island  R. 
Co.,  3  App.  Div.  206,  38  NYS  893; 
Heda  Powder  Co.  v.  Sigua  Iron  Co., 
91  Hun  429.  36  NYS  838  [all  167  N. 
Y.  437,  62  NE  650];  Hollenbeck  v. 
Johnson,  79  Hun  499,  29  NYS  945; 
Engelsdorf  v.  Sire,  64  Hun  209,  18 
NYS  907;  Swain  v.  Schlefrolln,  58 
Hun  608,  12  NYS  155;  Putnam  v. 
New  York  Cent.,  etc.,  R.  Co.,  47  Hun 
439;  Crandall  v.  Eldrtdge,  46  Hun 
411;  Aldrlch  v.  Sager,  9  Hun  637; 
Bertholf  v.  O'Reilly.  8  Hun  16  [alT 
74  N.  Y.  609,  30  AmR  323];  Smith 
V.  Pettee,  7  Hun  335  [rev  on  other 
grounds  70  N.  Y.  13];  Baldwin  v. 
U.  S.  Telegraph  Co.,  1  Lans.  125  [rev 
on  other  grounds  45  N.  Y.  744,  6  AmR 
166];  Draper  v.  Sweet,  66  Barb.  145; 
Brooklyn  v.  Brooklyn  City  R.  Co.,  57 
Barb.  498;  Hallock  v.  Belcher,  42 
Barb.  199;  Landsberger  v.  Magnetic 
Tel.  Co.,  82  Barb.  530;  Lowensteln  v. 
Chappell,  30  Barb.  241;  Bean  v.  Wells, 
28  Barb.  466;  Medbury  v.  New  York, 
etc.,  R.  Co.,  26  Barb.  664;  Parmalee 
V.  Wllks,  22  Barb.  639;  Hosmer  v. 
True,  19  Barb.  106;  Wibert  v.  New 
York,  etc,  R.  Co.,  19  Barb.  36  [art 
12  N.  Y.  245];  Sharon  v.  Mosher,  17 
Barb.  618;  Horner  v.  Wood,  18  Barb. 
386;  Davis  v.  Talcott,  14  Barb.  611 
[rev  on  other  grounds  12  N.  Y.  184]; 
Walrath  v.  Redfleld,  11  Barb.  368; 
Lawrence  v.  Wardwell,  6  Barb.  423; 
Wulsteln  V.  Mohlman,  67  N.  Y.  Su- 
per. 60,  5  NYS  569;  Jex  v.  Strauss,  65 
N.  Y.  Super.  62  [aff  122  N.  Y.  293, 
25  NE  478];  Dillon  v.  Masterson, 
42  N.  Y.  Super.  176;  Chatterton  v. 
Fox.  12  N.  Y.  Super.  64;  Dcmlng  v. 
Kemp,  6  N.  Y.  Super.  147;  Cram  v. 
Dresser,  4  N.  Y.  Super.  120;  Eldrldge 
V.  Long  Island  R.  Co.,  3  N.  Y.  Super. 
89-  Russell  v.  Oiblin,  16  Daly  258,  10 
NTS  258;  Albert  v.  Bleecker  St.,  etc., 
R.  Co.,  2  Daly  389;  Bryant  v.  Ameri- 
can Tel.  Co.,  1  Daly  676;  Neary  v. 
BoQtwlck.  2  Hflt.  614;  Brauer  v. 
Oceanic  Steam  Nav.  Co..  34  Misc.  127, 
69   NYS  466   [mod  66  App.  Div.  606, 


78  NYS  291];  NeweU  y.  Smith,  28 
Mtsc  182.  68  NYS  1026;  Bschbach  v. 
Hughes,  7  Mlsc  172.  27  NYS  320; 
Mitchell  v.  Cody,  6  Misc.  307,  26  NYS 
781;  Llman'  v.  Pennsylvania  R.  Co., 
4  Misc  639,  24  NYS  824;  Roome  V. 
Jennings,  29  NYS  685;  Malony  v. 
Brady,  18  NYS  767;  Compton  v.  Hels* 
senbuttel,  16  NYS  524  [rearg  18  NYa 
962];  Flynn  v.  Hatton,  43  HowPr 
333;  Mack  v.  Patchln,  29  HowPr  20 
[aff  42  N.  Y.  167,  1  AmR  606];  Morse 
V.  Swits,  19  HowPr  27e;-Vandenburgh 
v.  Truax,  4  Den.  464,  47  AmD  268: 
HargouB  v.  Ablon,  3  Den.  406.  45 
AmD  481  Uff  6  Hill  472k  Keenholts 
v.  Becker,  3  Den.  846;  Heaney  v.  Hee- 
ney,  2  Den.  625;  Lattin  v.  Davis,  La- 
lor  9;  Cram  v.  Petrle,  6  Hill  622,  41 
AmD  765;  Myers  v.  Malcolm,  6  Hill 
292,  41  AmD  744;  Beach  v.  Ranney, 
2  Hill  309;  Blanchard  v.  Ely,  21 
Wend.  343,  84  AmD  260;  Hastings  v. 
Palmer,  20  Wend.  225;  Bennett  v. 
Lockwood,  20  Wend.  223,  32  AmR 
632;  Williams  v.  Hill,  19  Wend.  305; 
Olmstead  v.  Miller,  1  Wend.  606; 
Moody  v.  Baker,  6  Cow.  361;  Guille 
V.  Swan,  19  Johns.  381,  10  AmD  234; 
Butler  V.  Kent.  19  Johns.  223,  10 
AmD  219. 

N.  C— Newsome  v.  Western  Union 
Tel.  'Co.,  153  N.  C.  153,  69  SE  10; 
Hinrion  v.  Smith,  118  N.  C.  603,  24 
SB  641:  Alpha  Mills  v.  Watertown 
Steam  Engine  Co.,  116  N.  C.  797,  21 
SE  917;  Brldgers  v.  Dill,  97  N.  C.  222, 
1  SE  767;  Jackson  v.  Hall,  84  N.  C. 
489;  Lewis  v.  Rountree.  79  N.  C  122, 
28  AmR  309;  Mace  v.  Ramsey,  74 
N.  C.  11;  Sledge  v.  Reid,  73  N.  C.  440; 
Sanderlin  v.  Shaw,  61  N.  C.  225;  Ashe 
v.  De  Rossett,  50  N.  C.  299,  72  AmD 
562;  Welch  v.  Piercy,  29  N.  C 
365. 

N.  D. — Chacey  v.  Fargo,  6  N.  D. 
173,  64  NW  932. 

Oh. — ^Adams  v.  Young,  44  Oh.  St. 
80,  4  NE  599.  68  AmR  789;  Pitts- 
burgh,  etc.  R.  Co.  v.  Staley,  41  Oh. 
St  118,  52  AmR  74;  Devereux  v. 
Buckley,  34  Oh.  St.  16,  82  -AmR  342; 
Barnesville  First  Nat.  Bank  v.  West- 
ern Union  Tel.  Co.,  SO  Oh.  St.  556, 
27  AmR  485;  Daniels  v.  Ballantine, 
23  Oh.  St.  532,  13  AmR  264;  Rhodes 
V.  Balrd,  16  Oh.  St.  573;  Cincinnati 
V.  Evans,  5  Oh.  St.  694;  Dayton  y. 
Pease,  4  Ob.  St.  80;  Trowbridge  v. 
Holcomb,  4  Oh.  St.  38. 

Pa.-r-McConaghy  v.  Pemberton,  168 
Pa.  121,  31  A  996;  Pennypacker  v. 
Jones,  106  Pa.  237;  Allegheny  v.  Zim- 
merman, 95  Pa.  287,  40  AmR  649; 
Drake  v.  Klely,  93  Pa.  492;  Jones  v. 
Gtlmore,  91  Pa.  310;  Blllmeyer  v. 
Wagner,  91  Pa.  92;  Hoag  v.  Lake 
Shore,  etc.,  R.  Co.,  85  Pa.  293,  27 
AmR  653;  Hey  v.  Philadelphia,  81 
Pa.  44,  22  AmR  733;  Fiegel  v.  Latour, 
81  •  Pa.  448;  Pennsylvania  R.  Co.  v. 
Hope,  80  Pa.  373,  21  AmR  100;  Pitts- 
burg, etc..  Pass.  R.  Co.  v.  Caldwell, 
74  Pa.  421;  Fairbanks  v.  Kerr,  70 
Pa.  86,  10  AmR  664;  Wolf  v.  Stude- 
baker,  65  Pa.  469;  Seely  v.  Alden, 
61  Pa.  302,  100  AmD  642;  Pittsburg 
Coal  Co.  V.'  Foster,  59  Pa.  366;  U.  S. 
Tel.  Co.  V.  Wenger,  66  Pa.  262,  98 
AmD  751;  McGrew  v.  Stone,  63  Pa. 
436;  Stetson  v.  Croskey,  62  Pa.  230; 
Brown  v.  Foster,  61  Pa.  165;  Fess- 
ler  V.  Love,  48  Pa.  407;  Scott  v. 
Hunter,  46  Pa.  192,  84  AmD  642; 
Thompson  v.  Burgey,  36  Pa.  403; 
Adams  Express  Co.  v.  Egbert,  36  Pa. 
360,  78  AmD  382;  McNair  v.  Compton, 
35  Pa.  23;  Pennsylvania  R.  Co.  v.  As- 
pell,  23  Pa.  147,  62  AmD  323;  Pitts- 
burgh City  V.  Orler,  22  Pa.  64,  60 
AmD  65;  Morrison  v.  Davis,  20  Pa. 
171,  57  AmD  695;  Neal  v.  Atlantic  Re- 
fining Co.,  4  Pa.  Dist.  49,  16  Pa.  Co. 
241;  McKaln  y.  Blkin,  27  PitUbLeg 
JNS    169. 

Philippine. — Algarra  v.  Sandejas, 
27  Philippine  284. 

Porto  Rico. — Dlas  v.  San  Juan 
Light,  etc,  Co.,  17  Porto  Rico  64; 
Paniagua  v.  Sobrlnos  de  Ezquiaga, 
14   Porto  Rico  776. 

R.  1. — Simmons  v.  Brown,  5  R.  I. 
299,   73   AmD   66. 

S.  C. — Sttton  V.  MacDonald,  25  S. 
C.  68.  60  AmR  484;  Harrison  v.  Berk- 
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ley.  $2  S.  C.  L.  B26,  47  AmD  578; 
Tappan  v.  Harwood,  29  S.  C.  L.  536; 
Alston  V.   Huggins,   5  S.   C.   Li.    185. 

Tenn. — Andei-son  v.  Miller,  96  Tenn. 
35,  33  SW  615,  5<  AmSR  Sl2,  31  L.RA 
804;  Postal  Tel. -Cable  Co.  v.  Zopfl, 
93  Tenn.  374,  24  SW  633;  Bast  Ten- 
nessee, etc.,  R.  Co.  V.  Kelly,  91  Tenn. 
699,  20  SW  312,  30  AmSR  902,  17  L.RA 
691;  Demlng  v.  Merchants'  Cotton- 
Press,  etc.,  Co.,  90  Tenn.  353,  17  SW 
89,  13  LRA  618;  White  v.  Conly,  14 
Lea  51,  52  AmR  154;  Jackson  v.  Nash- 
ville, etc'R.  Co.,  13  Lea  491,  49  AmR 
663:  Collins  v.  East  Tennessee,  etc., 
R.  Co.,  9  Haisk.  841;  State  v.  Ward,  9 
Heisk.  100;  Childress  v.  Yourie, 
Meigs.  561. 

Tex. — Broussard  v.  Sabine,  etc.,  R. 
Co.,  80  Tex.  329,  16  SW  30;  Western 
Uiiion  Tel.  Co.  v.  Cooper,  71  Tex.  507, 
9  SW  598,  10  AmSR  772,  1  LRA  72S; 
Galveston,  etc.,  R.  Co.  v.  Ware,  67 
Tex.  635,  4  SW  13;  E3ames  v.  Texas, 
etc.,  R.  Co.,  63  Tex.  660;  Buffalo  Ba- 
you Ship  Canal  v.  Mllby,  63  Tex.  492, 
51  AmR  668;  Houston,  etc.,  R.  Co.  v. 
Hill,  63  Tex.  381,  51  AmR  642;  Jones 
v.  George,  61  Tex.  354,  48  AmR  280: 
Houston,  etc.,  R.  Co.  v.  Leslie.  67 
Tex.  83;  Turner  v.  Strange,  66  Tex. 
141;  Brandon  v.  Gulf  City  Cotton 
Press,  etc.,  Co.,  51  Tex.  121;  Smith  v. 
San  Antonio,  (Civ.  A.)  57  SW  881 
[rev  94  Tex.  266,  69  SW  11091;  Har- 
din V.  Newell,  (Civ.  A.)  40  SW  331; 
Gulf,  etc.,  R.  Co.  V.  Hodge,  (Civ.  A.) 
39  SW  986;  Chicago,  etc.,  R.  Co.  v. 
Boyles,  11  Tex.  CIv.  A.  522,  33  SW 
247;  Texas,  etc.,  R.  Co.  v.  Pierce,  10 
Tex.  CIv.  A.  429,  30  SW  1122;  Gulf, 
etc.,  R.  Co.  v.  Southwlck,  (CIv.  A.) 
30  SW  592;  Donahoo  v.  Scott,  (CIv. 
A.)  30  SW'385;  St.  Louis  Cattle  Co. 
V.  Gholson.  (Civ.  A.)  30  SW  269; 
St.  Louis  Southwestern  R.  Co.  v. 
Thomas,  (CIv.  A.)  27  SW  419;  Equi- 
table Mortg.  Co.  V.  Thorn,  (C;lv.  A.) 
26  SW  276;  St.  Louis,  etc.,  R.  Co. 
v.  Doyle,  (CIv.  A.)  25  SW  461;  Wells 
v.  Battle,  6  Tex.  Civ.  A.  632,  24  SW 
363:  Watkins  v.  Junker,  4  Tex.  Civ, 
A.  629,  23  SW  802;  Westfall  v.  Perry, 
(CIv.  A.)  23  SW  740;  Alderson  v. 
Gulf,  etc.,  R.  Co.,  (Civ.  A.)  23  SW 
617;  Steel  v.  Metcalf.  4  Tex.  Civ.  A. 
313,  28  SW  474;  Yoakum  v.  Dunn,  1 
Tex.  CIv.  A.  524,  21  SW  411;  San 
Antonio,  etc.,  R.  Co.  v.  Gwynn,  4  Tex. 
A.   CIv.  Cas.    :   219.   15   SW  609. 

Vt. — Luce  v.  Hoislngton,  56  Vt, 
436;  Stevens  v.  Dudley,  56  Vt.  158; 
St.  Johnsbury,  etc..  R.  Co.  v.  Hunt, 
66  Vt.  570,  45  AmR  639;  Dennis  v. 
Stoughton,  56  Vt.  371;  Ellis  v.  Cleve- 
land, 55  Vt.  358;  Newell  v.  Whitcher, 
53  Vt.  689,  38  AmR  703;  Bovee  v. 
Danville,  53  Vt.  183;  Weeks  v.  Pres- 
cott,  53  Vt.  57;  Maynard  v.  Maynard, 
49  Vt.  297;  Piper  v.  Kingsbury,  48 
Vt.  480;  Morrison  v.  Darling,  47  Vt. 
67;  Keenan  v.  Cavanaugh,  44  Vt.  268; 
Hodge  v.  Bennington,  43  Vt.  460;' 
Packard  v.  Slack.  32  Vt.  9;  Hunt  v. 
Pownal,  9  Vt.  411.  And  see  Bovee  v. 
Danville,    53   Vt.    183. 

Va. — BurrusB  v.  Hines,  94  Va.  418, 
26  SE  875;  Slaughter  v.  Denmead,  88 
Va.  1019,  14  SE  833;  Peshlne  v.  Shep- 
person,  17  Gratt.  (58  Va.)  472,  94 
AmD  468. 

Wash. — Skagit  R.,  etts.,  Co.  v.  Cole, 
1  Wa.sh.  330,  26  P  536. 

W.  Va. — Peters  v.  Johnson,  50  W. 
Va.  644,  41  SE  190.  88  AmSR  909,  67 
LRA  428;  James  v.  Adams,  8  W.  Va. 
668. 

Wis. — Vosburg  V.  Putney,  86  Wis. 
278,  56  NW  480;  Woodward  v.  Bosco- 
bel.  84  Wis.  226,  54  NW  332;  Harris 
V.  Cameron,  81  Wis.  239,  61  NW  437, 
29  AmSR  891;  Weltung  v.  Millston, 
77  Wis.  528,  46  NW  879:  Olson  v. 
Chippewa  Falls,  71  Wis.  558,  37  NW 
575;  Buffalo  Barb  Wire  Co.  v.  Phil- 
lips, 64  Wis.  338,  25  NW  208;  Thomas, 
etc..  Mfg.  Co.  v.  Wabash,  etc.,  R.  Co., 
62  Wis.  642,  22  NW  827,  61  AmR  726; 
McNamara  v.  Cllntonville,  62  Wis. 
207,  22  NW  472,  51  AmR  722;  Atkin- 
son v.  Goodrich  Transp.  Co.,  60  Wis. 
141,  18  NW  764,  50  AmR  352;  Knowl- 
ton  v.  Milwaukee  City  R.  Co.,  69  Wis. 


278,  18  NW  17;  HIU  v.  Chlpman,  69 
Wis.  211.  18  NW  160;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  64  Wis.  342,  11 
NW  356,  911,  41  AmR  41;  Hammer 
v.  Schoenfelder,  47  Wis.  465,  2  NW 
1129;  Gough  V.  Goldsmith,  44  Wis. 
264,  28  AmR  679;  Walsh  V.  Chicago, 
etc,  R.  Co.,  42  Wis.  23,  24  AmR  376; 
Stewart  v.  Rtpon,  38  Wis.  584;  Cobb 
V.  Smith,  88  Wis.  21;  Oliver  v.  La 
Valle,  36  Wis.  692;  Jaquish  v.  Ithaca, 
36  Wis.  108;  Candee  v.  Western  Union 
Tel.  Co.,  34  Wis.  471,  17  AmR  452; 
Driver  v.  Western  Union  R.  Co.,  32 
Wis.  569,  14  AmR  726;  Patten  v.  Chi- 
cago, etc.,  R.  Co.,  32  Wis.  524;  Kel- 
ley  V.  Fond  du  lac,  31  Wis.  179; 
Jackson  v.  Bellevieu,  30  Wis.  250; 
Houfe  v.  Fulton,  29  Wis.  296,  9  AmR 
668;  Richardson  v.  Chynoweth,  26 
Wis.  656:  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  AmR  69;  Flick  v. 
Wetherbee,  20  Wis.  392;  Shepard  v. 
Milwaukee  Gas  Light  Co.,  15  Wis. 
318,  82   AmD  679;  Brayton   v.   Chase, 

3  Wis.  456;  Vedder  v.  Hildreth,  2  Wis. 
427. 

Eng. — SS.  Grade  v.  SS.  Argentine, 
14  App.  C^s.  519;  Mowbray  v.  Mer- 
ryweather,  [1895]  2  Q.  B.  640;  Hal«- 
strap  v.  Gregory,  [1895]  1  Q.  B.  661; 
Cobb  v.  Great  Western  R.  Co.,  [1893] 
1  Q.  B.  459;  Grebert-Borgnis  v.  Nu- 
gent, 15  Q.  B.  D.  85;  Skinner  v.  City 
of  London  Mar.  Ins.  Corp.,  14  Q.  a. 
D.  882;  Thol  v.  Henderson,  8  Q.  B. 
D.  467;  McMahon  v.  Field,  7  Q.  B.  D. 
691;  Lllley  v.  Doubleday,  7  Q.  B 
D.  510;  Cnark  v.  Chaipbers,  3  Q.  B. 
D.  327,  19  ERC  28;  Simpson  v.  Lon 
don,  etc.,  R.  Co.,  1  Q.  B.  D.  274; 
Sneesby  v.  Lancashire,  etc.,  R.  Co.,  1 
Q.  B.  D.  42;  Hlr.de  v.  Liddell,  L.  R. 
10  Q.  B.  265;  Hobbs  v.  London,  etc., 
R.  Co.,  L.  R.  10  <3.  B.  Ill,  5  ERC  381; 
Die  Elbinger  Actlen-OesellschatCt, 
etc.,  V.  Armstrong.  L.  R.  9  Q.  B.  473, 
23  ERC  551;  Lawrence  v.  Jenkins,  L. 
R.  8  Q.  B.  274;  Engell  v.  Fitch,  L.  R. 

4  Q.  B.  659;  Cory  v.  Thfrmes  Iron- 
works, etc.,  Co.,  Ltd..  L.  R.  3  Q.  B. 
181;  Gtover  v.  London,  etc.,  R.  Co., 
L.  R.  3  Q.  B.  25;  Cort  v.  Ambergate, 
etc.,  R.  Co.,  17  Q.  B.  .127,  79  BCL  127, 
117   Reprint   1229;    Lynch   v.    Nurdln, 

1  Q.  B.  29,  41  ECL  422,  113  Reprint 
1041;  The  George  &  Richard,  L.  R.  3 
A.  &  £.  466;  Skinner  v.  Shew,   [1894] 

2  Ch.  581;  Smith  v.  Green.  1  C.  P.  D. 
92,  23  ERC  666;  Ellis  v.  Loftus  Iron 
Co.,  L.  R.  10  C.  P.  10;  Home  v.  Mid- 
land R.  Co.,  L.  R.  8  C.  P.  131,  6 
ERC  £06;  Sharp  v.  Powell,  L.  R.  7 
C.  P. -253;  Smith  v.  London,  etc,  R. 
Co.,  L.-R.  6  C.  P.  9&;  Collins  v.  Mid- 
dle Level  C:omrs.,  L.  R.  4  C.  P.  279; 
British  Columbia,  etc..  Lumber,  etc., 
Co.  v.  Nettleshlp,  L.  R.  8  C.  P.  499; 
Woodger  v.  Great  Western  R.  (3o.,  L. 
R.  2  C.  P.  318;  Mullett  V.  Mason,  L. 
R.  1  C.  P.  559;  Great  Western  R.  Co. 
V.  Redmayne,  L.  R.  1  C.  P.  329;  At- 
kinson V.  Newcastle,  etc..  Water- 
works Co.,  L.  R.  6  Ezch.  404;  Bain 
V.  FothergiU,  L.  R.  6  Exch.  69;  Rom- 
ney  Marsh  v.  Trinity  House,  L.  R.  5 
Exch.  204;  Burrows  v.  March  Gas, 
etc.,  Co.,  L.  R.  5  EiCch.  67;  George  v. 
Skivington,  L.  R.  5  Exch.  1:  Parkes 
v.  Prescott.  L.  R.  4  Exch.  169,  9  ERC 
16;  Burton  v.  Pinkerton,  L.  R.  2 
Exch.  340;  Mangan  v.  Atterton,  L.  R. 
1  Exch.  239;  Wilson  v.  Newport  Dock 
Co.,  L.  R.  1  Exch.  177;  The  Netting 
Hill,  9  P.  D.  105;  Fitzgerald  v.  Leon- 
ard, L.  R.  32  Ir.  676;  Hamilton  v. 
MagUl,  L.  R.  12  Ir.  186;  Wilson  v. 
Dunvllle,  L.  R.  6  Ir.  210;  Clare  v 
Maynard,  6  A.  &  B.  519,  33  ECL  282. 
112   Reprint   198;   Knight   v.   Gibbs.  1 

A.  &  E.  43,  28  ECL  46,  110  Reprint 
1124;  The  Gertor,  7  Asp.  472;  Welch 
v.  Anderson,  7  Asp.  177;  Polhlll  v 
Walter,  ""3  B.  &  Ad.  114,  23  ECL  69, 
110  Reprint  43;  Walker  v.  Moore,  10 

B.  &  C.  416,  21  ECL  179,  109  Reprint 
504;  Williams  v.  Reynolds,  6  B.  & 
S.  495,  118  ECL  495,  122  Reprint  1278; 
Sikes  v.  Wild,  1  B.  &  S.  587,  101  ECL 
587,  121  Reprint  833  [atf  4  B.  &  S. 
421,  116  ECL  421,  122  Reprint  517]; 
Ward  v.  Weeks,  7  BIng.  211,  20  ECL 
101,  131  Reprint  81;  Jones  v.  Bright, 


5  BIng.  683,  16  ECL  708,  130  Reprint 
1167;  Bird  v.  Holbrook,  4  Blng.  628. 
13  ECL  667,  130  Reprint  911,  25  ERC 
97;  Wilkes  v.  Hungerford  Market  Co.. 
2  Bing.  N.  Cas.  281,  29  ECL  537,  132 
Reprint  110;  -Lee  v.  RUey,  18  C.  B. 
N.  S.  722,  114  ECL  722,  144  Reprint 
629;  Borrles  v.  Hutchinson,  18  C.  B. 
N.  S.  446.  114  ECL  445.  144  Reprint 
518;  Read  v.  Edwards,  17  C.  B.  N.  S. 
246,  112  ECL  245,  144  Reprint  99; 
Cox  V.  Burbridge,  13  C.  B.  N.  S.  430, 
106  ECL  430,  143  Reprint  117;  Hoey 
V.  Felton.  11  C.  B.  N.  S.  142.  103  ECL 
140,  142  Reprint  749;  Bateman  v.  Ly- 
all,  7  C.  B.  N.  S.  638,  97  ECL  638. 
141  Reprint  966;  Barber  v.  Leslter. 
7  C.  B.  N.  S.  175.  97  ECL  175,  141 
Reprint  782;  Portman  v.  Mlddleton,  4 
C.  B.  N.  S.  322,  93  ECL  322,  140  Re- 
print 1108;  Archer  v.  Williams,  2  C 

6  K.  '26,  61  ECL  26;  Kendlllon  v. 
Maltby,  C.  &  M.  402,  41  ECL  221; 
Green  v.  Button,  2  C.  M.  &  R.  707, 
150  Reprint  299;  Page  v.  Pavey,  8  C- 
&  P.  769,  34  ECL  1011;  Walton  v. 
FothergiU,  7  C.  &  P.  392,  32  ECL  672; 
lUldge  V.  Goodwin,  6  C.  &  P.  190, 
24  ECL  620;  Vlcarg  v.  Wllcocka,  8 
East  1,  103  Reprint  244;  Leame  V. 
Bray,  3  East  693,  102  Reprint  724; 
Randall  v.  Raper,  E.  B.  &  E.  84,  96  ECL 
84,  120  Reprint  438;  Smeed  v.  Foord, 
1  E.  &  E.  602,  102  ECL  600,  120  Re- 
print 1035;  Taylor  v,  Neri,  Esp.  386: 
Ashley  v.  Harrison,  Esp.  48;  Alston 
v.  Herring,  11  Exch.  822,  156  Reprint 
1066;  Hadley  v.  Baxendale,  9  Exch. 
341,  156  Reprint  145,  5  ERC  602; 
Waters  v.  Towers.  8  Exch.  401.  155 
Reprint  1404;  Longmeid  v.  HolUday. 
6  Exch.  761,  165  Reprint  762;  Hud- 
son V.  Roberts,  6  Exch.  697,  166  Re- 
print 724;  Rlgby  v.  Hewitt,  5  Exch. 
240,  156  Reprint  103;  Sully  v.  Du- 
ranty,  3  H.  &  C.  270,  159  Reprint  533; 
CoUard  v.  South  BJastern  R.  Co.,  7 
H.  &  N.  79,  168  Reprint  400;  Emblen 
v.  Myers,  6  H.  &  N.  54.  158  Reprint 
28;  Walker  v.  Goe.  4  H.  &  N.  350,  157 
Reprint  875;  Collins  v.  Cave,  4  H.  &  N. 
225,  157  Reprint  824;  HIU  v.  BaUs,  2 
H.  &  N.  299,  157  Reprint  124;  Byrne  v. 
Wilson,  15  Ir.  C.  L.  332;  Watson  v. 
Ambergate,  etc.,  R.  Co.,  15  Jur.  448; 
WlUiams  V.  Raggett,  46  L.  J.  Ch.  849; 
Hawes  v.  South  Eastern  R.  Co.,  54 
L.  J.  Q.  B.  174;  Jameson  v.  Midland 
R.  Co.,  50  L.  T.  Rep.  N.  S.  426;  (3andy 
V.  Midland  R.  Co.,  38  L.  T.  Rep.  N.  S. 
226;  Nicosia  v.  Vallone,  37  L.  T.  Rep. 
N.  S.  106;  Scholes  v.  North  London 
R.  Co.,  21  L.  T.  Rep.  N.  S.  835;  Derry 
v.  Handley.  16  L.  T.  Rep.  N.  S.  263; 
Prior  v.  Wilson,  1  L.  T.  Rep.  N.  S. 
649;  Brown  v.  Edglnton,  2  M.  &  G. 
279,  40  ECL  601.  133  Reprint  751; 
Dixon  V.  Bell,  6  M.  &  S.  198,  106  Re- 
print 1023,  19  ERC  26;  Jackson  v. 
Smitbson,  15  M.  &  W.  663,  153  Re- 
print 973;  Alder  v.  Kelghley,  15  M. 
&  W.  117,  163  Reprint  785;  Winter- 
bottom  V.  Wright  10  M.  &  W.  109, 
152  Reprint  402;  Levy  v.  Langridge. 
4  M.  &  W.  337,  160  Reprint  1458; 
Langridge  y.  Levy,  2  M.  &  W.  519,  150 
Reprint  863'  [art  4  M.  &  W.  337,  150 
Reprint  1458];  Tarleton  v.  McGawley, 
Peake  N.  P.  205;  Adams  v.  Kelly,  R. 
&  M.  157,  21  ECL  722;  Jones  v.  Boyce. 
1  Stark.  493,  2  ECL  189;  Borradaile  v. 
Brunton,  8  Taunt.  535,  4  ECL  266,  129 
Reprint  491;  Flureau  v.  ThornhlU,  2 
W.  Bl.  1078,  96  Reprint  635;  Scott  v. 
Shepherd,  2  W.  Bl.  892,  96  Reprint 
525;  Powell  v.  Salisbury,  2  T.  &  J. 
391,    148    Reprint    970. 

N.  B. — Godard  v.  Frederlcton  Boom 
Co..  11  N.  B.  448. 

N.  S. — Tobln.v.  Symonds,  6  JI.  S. 
141. 

Ont. — Stewart  v.  Sculthorp.  25  OnU 
544;  McKelvIn  v.  London,  22  Ont.  70; 
Loney  v.  Oliver, '21  Ont.  89;  O'Byrne 
V.  Campbell,  15  Ont.  339;  Iiewls  v. 
Toronto,  39  U.  C.  Q.  B.  848;  Colton 
V.  Good,  11  U.  C.  Q.  B.  163;  McCoUum 
V.   Davis,   8   U.  C.  Q.  B.   150. 

Que. — Thomson  v.  Bellng,  1  Que. 
67;  Vital  V.  Tetrault,  4  Montr.  Su- 
per. 204. 

"No  case  can  be  found  where  a. 
mere  accident,  or  event  not  resultins 
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DAMAGES 
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this  rale  U  applicable  in  cases  both  of  contract  and 
of  tort.'*  As  a  corollary  to  these  rules  it  follows  that 
lemote  consequences  of  defendant's  act  or  omission 
do  not  afford  a  proper  basis  for  an  award  of  dam- 


ag«iB,"  Hence,  in  case  of  injury  to.  property,  a  de- 
fendant is  liable  in  damages  for  the  natural  and 
proximate  consequences  of  his  wrong,^*  so  likewise 


naturally  from  the  act  done  by  the 
defendant,  has  been  held  sufiBclent 
to  constitute  a  valid  claim  for  dam- 
ages." Vedder  v.  Hlldreth,  2  Wis. 
427     430. 

"I  am,  however,  disposed  not  quite 
to  acquiesce  to  the  full  extent  In  the 
proposition,  that  a  person  is  respon- 
sible for  all  the  possible  conse- 
quences of  his  neffllKence.  1  wish  to 
guard  against  laying  down  the  propo- 
sition so  universally;  but  of  this  I 
am  quite  clear,  that  every  person 
who  does  a  wrong,  is  at  least  respon- 
sible for  all  the  mischievous  conse- 
quences that  may  reasonably  be  ex- 
pected to  result,  under  ordinary  cir- 
cumstances, from  such  misconduct." 
Rigby  V.  Hewett.  5  Exch.  240,  243, 
1&5  Reprint  108  [quot  Hughes  v.  Mc- 
Donough,  43  N.  J.  U  4S9,  463,  39 
AmR  60S]. 

[a]  ^vattatioBa.— (1)  Where  otl 
escaped  from  defendi^nt's  oil  refin- 
ery, without  its  negligence,  to  a 
river,  mingled  there  with  other  in- 
flammable matter,  for  the  presence 
of  which  defendant  was  not  responsi- 
ble, and  was  ignited  by  the  act  of 
a  third  person,  whereby  plaintiffs 
boat  was  burned.  It  was  held  that  de- 
fendant was  not  liable  for  tl^  loss, 
as  his  permitting  the  oil  to  escape 
to  the  river  was  not  the  jiroximate 
cause  of  the  loss.  Neal  v.  Atlantic 
Refining  Co.,  4  Pa.  Dlst.  49,  17  Fa. 
Co.  241.  (2)  In  an  action  against 
a  city-  for  personal  injuries,  caused 
by  plaintiff  falling  on  a  defective 
sidewalk,  the  jury  in  estimating 
damages  may  consider  the  fact  that 
her  leg  was  amputated,  if  the  ampu- 
tation was  caused  by  the  fall,  but 
not  if  tuberculosis  of  the  knee 
'  caused  the  amputation.  Smart  v. 
Kansas  City,  208  Mo.  162,  105  SW 
709,  123  AmSR  416,  14  LRANS  565. 
13  AnnCas  932.     . 

U.  Cal. — Brookings  Lumber,  etc., 
Co.  V.  Manufacturers'  Automatic 
Sprinkler  Co..  173  Cal.  679,  161  P 
266;  Lacy  Mfg.  Co.  v.  Los  Angeles 
Gas,  etc,  Co.,  12  Cal.  A.  37,  106  P 
413. 

Colo. — Pullman  Palace  Car  Co.  v. 
Barker,    4    Cclo.    344.    34    AmR    89. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Peters.  72  Fla.  311,  73  S  151;  Atlanta, 
etc.,  R  Co.  v.  Thomas,  60  EHa.  412, 
53  S   610. 

Ind. — Oldfather  v.  Zent,  14  Ind.  A. 
89.  41  NE  655. 

Kan. — Sparks  v.  Reliable  Dayton 
Motor  Car  Co.,  86  Kan.  29,  116  P 
363,  AnnCa8l912C  1251;  George  v. 
Lane,   80  Kan.   94,  102   P  66. 

Nebr. — Bahr  v.  Manke,  77  Nebr. 
552,  110  NW  300. 

N.  J. — ^Warwick  v.  Hutchinson,  45 
N.  J.  U  61   [aft  46  N.  J.  L.  200]. 

13.  U.  8. — Schaeffer  Piano  Mfg. 
Co.  v.  National  F.  Extinguisher  Co., 
148  Fed.  169,  78  CCA  293. 

Ga. — Georgia  Cent.  R.  Co.  v.  I>or- 
sey,  116  Oa.  719,  42  SE  1024. 

111. — Chapman  v.  Klrby.  49  111.  211. 

Iowa. — Dubuque  Wood,  etc.,  Assoc. 
▼.   Dubuque,   30  Iowa  176. 

Ky. — Smith  v.  Western  Union  Tel. 
Co.,   83  Ky.   104,  4  AmSR  126. 

Md. — Phelps  V.  George's  Creek, 
etc..  R   Co.,   60  Md.   536. 

Mich. — Dean  v.  Radford,  141  Mtch. 
26,  104  NW  829;  Sweet  v.  Western 
Union  Tel.  Co.,  139  Mich.  322,  102 
NW   850.   5  AnnCas   730. 

Mo. — Tucker  v.  Dcerlng  South- 
western R  Co.,  133  Mo.  A.  122,  113 
SW   242. 

N.  Y. — Rochester  Lantern  Co.  v. 
Stiles,  etc..  Press  Co..  135  N.  T.  209, 
31  NE  1018  [rev  18  NTS  781];  Wake- 
man  V.  Wheeler,  etc..  Mfg.  Co.,  101 
N.  T.  206,  4  NB  264.  54  AmR  676;  Cas- 
sidy  V.  Le  Fevre,  45  N.  Y.  562  [aff  57 
Barb.  313] ;  Hack  v.  Dady,  134  App. 
Dlv.  253,  118  NYS  906;  Delafield  v. 
J.  K.  Armsby  Co.,  131  App.  Div.  672, 


lie  NYS  71  [a(f  199  N.  Y.  618,  92  NB  I  the  wrong,  thereby  Impeding  com- 
10833;  Johnson  v.  Troy,  124  App.  Dlv.  merce  and  the  ordinary  business  of 
29,   108   NYS  917;   Coppola  v.  JCraus- i  lif e,  and  rendering  the  rule  Imprac- 


haar,  102  App.  Dlv.  306,  92  NYS  486 
Phyfe  v.  Manhattan  R.  Co.,  30  Hun 
377;  Jex  v.  Strauss,  56  N.  Y.  Super. 
62,  18  NYSt  334  [aff  122  N.  Y.  293,  25 
NE  478];  Elfenbeln  v.  Abbondanza, 
64  Misc.  176,  118  NYS  1073;  Wendell 
V.  Walker,  87  NYS  142;  Clark  v. 
Brown,  18  Wend.  213. 

N.  C. — Newsome  v.  Western  Union 
Tel.  Co.,  153  N.  C.  153.  69  SE  10; 
Bell  V.  Mutual  Mach.  Co.,  160  N.  C. 
Ill,  63  SE  680;  Davidson  Dev.  Co.  v. 
Southern  R  Co.,  147  N.  C.  503,  61  SB 
381:  Winston  Cigarette  Mach.  Cp.  v. 
Wells- Whitehead  Tobacco  Co..  144  N. 
C.  421,  57  SE  148;  Eller  v.  Carolina, 
etc.,  R.  Co.,  140  N.  C.  140,  62  SB  306. 
3  LRANS  225,  6  AnnCas  46, 

N.  D. — Lynn  v.  Seby,  29  N.  D.  426, 
161  NW  81,  LRA1916E  788;  Hayes  v. 
Cooley,  13  N.  D.  204,  100  NW  250. 

Or. — Strang  v.  Oregon-Washington 
R.,  etc.,  Co.,  83  Or.  644,  163  P  1181; 
Chambers  v.  Bverding,  70  Or.  621, 
136  P  886,  146  P  616. 

Pa, — Wlneberg  v.  Du  Hols,  209  Ba. 
430,  68  A  807;  Earp'v.  Cummins,  54 
Pa.    394.   93  AmD   718. 

S.  C. — Pearson  v.  Spartanburg 
County,  51  S.  C.  480,  29  SB  193;  Har- 
rison V.  Berkley,  32  S.  C.  Jm  625,  47 
AmD  678. 

Tenn. — Donnelly  v.  Jackson,  2 
Tenn.  Civ.  A.  408. 
•  Tex. — Galveston,  etc.,'  R.  Qo.  v. 
Powers.  101  Tex.  161,  105  SW  491; 
Democrat  Pub.  Co.  v.  Jones,  83  Tex. 
302,  18  SW  652;  ButTalo  Bayou  Ship 
Canal  Co.  v.  Mllby,  63  Tex.  492,  495, 
61  AmR  668;  Walling  v.  Houston, 
etc.,  R.  Co.,  (Civ.  A.)  195  SW  232; 
Southwestern  Tel.,  etc.,  Co.  v.  Thom- 
as, (Civ.  A.)  185  SW  396.  399  [Clt 
Cyc];  Thompson  y.  Field,  (Civ.  A.) 
164  SW  1115;  Madlll  Oil.  etc.,  Co.  v. 
Sanger,  (Civ.  A.)  95  SW  36;  Baker, 
etc.,  Mfg.  Co.  V.  Clayton,  40  Tex.  Civ. 
A.  586.  90  SW  519;  Baldwin  v.  Rich- 
ardson, 39  Tex.  Civ.  A.  406,  87  SW  746; 
Dallas  Cons.  Electric  St  R  Co.  v. 
Ison,  37  Tex.  Civ.  A.  219,  83  SW 
408. 

Utah. — McKinney  v.  Carson,  36 
Utah  180,  99  P  660. 

Va. — Raven  Red  Ash  Coal  Co.  v. 
Herron,  114  Va.  103,  75  SB  762. 

Wash. — Peterman  v.  Gobs,  93  Wash. 
184,  160  P  432;  Nlnneman  v.  Fox,  43 
Wash.  43,  86  P  213. 

Can. — Corbin  v.  Thompson,  39  Can. 
S.  C.  675,  2  B.  R  C.  70:  Montreal  St. 
R.  Co.  V.  Boudreau,  36  Can.  S.  C. 
329;  fnnnie  v.  Montreal,  32  Can.  8.  C. 
336. 

B.  C. — Brown  V.  Hope.  17  B.  C.  220; 
Baker  v.  Atkins,   15  B.  C.  177. 

N.  B.— Price  y.  Wright,  35  N.  B. 
26;  Cormier  v.  Bourque,  32  N.  B. 
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Ont. — ^Dick  V.  Vaughan  Tp.,  39  Ont. 
L.  187,  12  OntWN  65,  84  DomLR  577; 
Stephenson  v.  Sanitaria,  Ltd.,  80  Ont, 
L.  60,  5  OntWN  483;  Brooke  v.  Mc- 
Lean, 5  Ont.  209;  Rupert  v.  Slsley,  2 
OntWR  153. 

Que. — Darragh  v.  Cot«,  48  Que.  Su- 
per. 478;  Lavallie  v.  Lafrenlfire,  11 
Que.  Pr.  73:  Stewart  v.  Nelson,  7  Que. 
Pr.  472. 

"It  is  elementary  that  where  the 
damage  resulting  from  the  act  of 
another  Is  too  remote,  or.  In  other 
words,  flows  not  naturally,  legally 
and  with  sufficient  directness  from 
the  alleged  Injury,  the  plaintiff  will 
not  be  entitled  to  recover  damages." 
Buffalo  Bayou  Ship  Canal  Co.  v.  Mll- 
by, supra. 

[a]  Baasona  for  rule, — (1)  "The 
law  does  not  undertake  to  charge  a 
person  with  all  the  possible  conse- 
quences of  a  wrongful  act,  but  only 
with  Its  probable  and  natural  re- 
sult; otherwise  the  punishment  would 
often  be   entirely   disproportloned   to 


ticable."  Smith  y.  Western  Union 
Tel.  Co.,  83  Ky.  104,  115,  4  AmSR 
126,  (2)  "In  strict  logic  It  may  be 
said  that  he  who  Is  the  cause  of 
loss,  should  be  answerable  for  all  the 
losses  which  flow  from  his  causation. 
But  in  the  practical  workings  of  so- 
ciety, the  law  flnds,  in  this  as  in  a 
great  variety  of  other  matters,  that 
the  rule  of  logic  Is  Impracticable  and 
unjust."  Fleming  v.  Beck,  48  Pa. 
309,  313  [quot  Fairbanks  v.  Kerr,  70 
Pa.  86,  91,  10  AmR  664].  (3)  "Every 
Incident  will,  when  carefully  exam- 
ined, be  found  to  be  the  result  of 
combined  causes,  and  to  be  itself  one 
of  various  causes  which  produce  oth- 
er events.  Accident  or  design  may 
disturb  the  ordinary  action  of  causes, 
and  produce  unlocked  for  results.  It 
Is  easy  to  imagine  some  act  of  trivial 
misconduct  or  slight  negligence, 
which  shall  do  no  direct  harm,  but 
set  In  motion  some  second  agent  that 
shall  move  a  third,  and  so  pn,  until 
the  most  disastrous  consequences 
shall  ensue.  The  first  wrongdoer, 
unfortunate  rather  than  seriously 
blamable,  cannot  be  made  answerable 
for  all  of  these  consequences."  Har- 
rison V.  Berkley,  32  S,  C.  L.  526,  548, 
47  AmD  678  [quot  Pennsylvania  R. 
Co.  v.  Kerr.  62  Pa.  353,  365,  1  AmR 
431].  (4)  "The  general  conduct  and 
the  refiectlons  of  mankind  are  not 
founded  upon  nice  casuistry.  Things 
are  thought  and  acted  upon  rather  in 
a  general  way,  than  upon  long,  la- 
borious, extended,  and  trained  Inves- 
tigation. Among  the  masses  of  man- 
.kind  conclusions  are  generally  the 
sesults  of  hasty  and  partial  reflection. 
Their  undertakings,  therefore,  must 
be  construed  In  view  of  these  facts; 
otherwise  they  would  often"  be  run 
Into  a  chain  of  consequences  wholly 
foreign  to  their  Intentions.  In  the 
ordinary  callings  and  business  of  life 
failures  are  frequent.  Few,  Indeed, 
always  come  up  to  a  proper  standard 
of  performance;  whether  In  relation 
to  time,  quality,  degree,  or  kind.  To 
visit  upon  them  all  the  consequences 
of  failure  would  set  society  upon 
edge,  and  fill  the  courts  with  useless 
and  Injurious  litigation.  It  Is  Impos- 
sible to  compensate  for  all  losses, 
and  the  law  therefore  alms  at  a  Just 
discrimination,  which  will  impose 
upon  the  party  causing  them,  the 
proportion  of  them  that  a  proper 
view  of  his  acts  and  the  attending 
circumstances  would  dictate."  Flem- 
ing v.   Beck,    48   Pa.    309,   313. 

[b]  ninatntloiis. — (1)  A  con- 
tractor who  had  agreed  to  build  a 
rallroaa  for  a  specified  sum  could 
not  recover  from  the  company,  in  an 
action  for  deceit,  for  loss  Resulting 
to  him  by  reason  of  a  rise  In  the 
price  of  rails  during  the  delay  In  the 
work  caused  by  the  failure  of  the 
company  to  secure  a  part  of  the  right 
of  way.  Phelps  v.  George's  Creek, 
etc.,  R.  Co.,  60  Md.  636.  (2)  In  an 
action  by  professional  railroad  con- 
tractors for  breach  of  contract  to 
construct  a  railroad  embankment,  the 
cost  of  supplies,  tools,  and  camp  out- 
fit Is  not  a  proper  element  of  dam- 
age, since  plaintiffs  were  not  deprived 
of  their  value  because  of  the  breach. 
Tucker  v.  Deerlng  Southwestern  R. 
Co.,  133  Mo.  A.  122,  113  SW  242. 

14.  U.  S. — Memphis,  etc.,  R  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  ed.  909; 
Mould  V.  The  New  York.  40  Fed.  900; 
Cornwall  v.  The  New  York,  38  Fed. 
710. 

Ala. — Krebs  Mfg.  Co.  v.  Brown,  lOS 
Ala.  608,  18  S  659,  54  AmSR  188: 
Oresham  v.  Taylor.  51  Aln.  505;  Bir- 
mingham Water-Works  Co.  v.  Mar- 
tini, 2  Ala.  A.  652,  66  S  830. 

Cal. — Durgln  v.   Neal,    82    Cal.    695. 
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in  aetions  for  personal  injuries."  In  an  action  for 
breach  of  a  contract,  damages  growing  out  of  an  in- 
dependent tort  cannot  be  considered  as  an  element 
of  the  recovery." 

[^  70]  b.  Distinction  between  Terms.  The  term 
"proximate"  with  reference  to  those  consequences 
of  a  wrongful  act  for  which  the  wrongdoer  must 
respond  in  damages  is  used  to  indicate  that  there 
is  no  other  culpable  and  efficient  agency  interven- 
ing between  defendant's  dereliction  and  the  loss,^^ 
while  the  term  "natural"  imports  that  the  conse- 
quences are  sucli  as  might  reasonably  have  been 
foreseen  or  as  might  occur  in  an  ordinary  state  of 
things.*' 

Proximate  cause  of  wrong  and  of  damage.  The 
term  "proximate  cause"  may  be  used- with  refer- 
ence either  to  the  relation  between  plaintiff's  act 
and  the  legal  wrong  **  or  to  the  relation  between  the 
wrong  and  the  damages  resulting  therefrom.^**  It 
is  in  the  latter  sense  only  that  it  is  considered  in 
this  article. 

Proximate  and  natural  and  probable  conseanencee 
as  identical.     The  proximate   consequences   of   an 


act  are  usually  also  the  ordinary  and  natural  conse- 
quences thereof.'*  Hence  there  is  some  authority  to 
the  effect  that  proximate  and  natural  consequences 
are  the  same,''  that  those  results  are  proximate 
which  the  wrongdoer  from  his  position  must  have 
contemplated  as  the  probable  consequences  of  his 
act,''  and  that  an  intervening  cause  which  prevents 
the  result  from  being'  the  natural  result  of  the  orig- 
inal act  or  omission  prevents  such  act  from  being 
the  proximate  cause.'*  It  has  also  been  suggested 
that  while  consequences  affording  a  basis  for  an 
award  of  damages  must  be  both  natural  and  proxi- 
mate, the  one  element  may  be  dispensed  with  in  a 
greater  or  less  deg^e  in  proportion  as  the  other  is 
present." 

[$  71]  c.  Prozinuite  Oanse— (1)  In  OeneraL 
The  term  "proximate  cause"  as  E^pplied  to  the  law 
of  damages  is  apparently  incapable  of  any  strict 
definition  which  will  suit  the  terms  of  every  case.'* 
Broadly,  however,  an  act  or  omission  is  the  proxi- 
mate cause  of  a  loss  where  there  is  no  intervening, 
mdependent,  culpable,  and  controlling  cause,'^  or, 
in  other  words,  where  there  is  an  unbroken  connec- 


23  P  133,  375;  Chldester  T.  Consoli- 
dated People's  Ditch  Co.,  58  Cal.  56; 
Story  V.  Robinson,  82  Cal.   205. 

Mass. — Denny  v.  New  York  Cent 
R.  Co.,  13  Gray  481,  74  AmD  646. 

Mo. — Miller  v.  St.  IJouis,  etc.,  R. 
Co.,  90  Mo.  389,  2  SW  439;  Clemens  T. 
Bannibal,  eta,  R.  Co.,  68  Mo.  366,  14 
AmR  460. 

N.  J. — ^Ten  Eyck  v.  Delaware,  etc. 
Canal  Co.,  18  N.  J.  L.  200,  37  AmD 
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N.  C— Bell  V.  Mutual  Mach.  Co., 
150  N.  C.  Ill,  63  SE  680;  Bridgers 
V.  Dill,  97  N.  C.  222,  1  SE  76T. 

N.  D. — McDonnell  v.  Minneapolis,' 
-etc.,  R.  Co.,  17  N.  D.  606,  118  NW  819. 

Pa. — Brown  v.  Gilmore,  92  Pa.  40: 
Morrison  v.  Davis,  20  Pa.  171,  57 
AmD  696. 

S.  C. — HInes  V.  Jarrett,  26  S.  C 
480,  2  SE  393. 

Tenn. — Perkins  v.  Brown,  132  Tenn. 
294,  177  SW  1158.  X4RAI9I6F  723, 
AnnCa8l917A  124. 

Tex. — Walling  v.  Houston,  etc,  R, 
Co.,  (Civ.  A.)  195  SW  232;  Chicago, 
etc,  R.  Co.  V.  Word,  (Civ.  A.)  158 
SW  661;  U.  S.  Express  Co.  v.  Taylor, 
(Civ.  A.)  156  SW  817;  Baldwin  v. 
Richardson,  39  Tex.  Civ.  A.  406,  87  SW 
'  746;  Ft.  Worth,  etc.,  R.  Co.  v.  James, 
89  Tex.  Civ.  A.  408,  87  SW  730. 

Utah. — McKlnney  v.  Carson,  SS 
Utah  180,  99  P  660. 

Vt.— Holmes  v.  Puller.  68  Vt.  207, 

34  A   699. 

Wash. — Clark  Lloyd  Lumber  Co. 
v.  Puget  Sound,  etc.,  R.  Co.,  92  Wash. 
601,  159  P  774. 

Eng. — Sneesby  v.  Lancashire,  etc, 
R.  Co.,  1  Q.  B.  D.  42. 

Can. — Chandler  Enectrlc  Co.  ▼.  Pul- 
ler, 21  Can.  S.  C.  337;  Grand  Trunk 
R.  Co.  v.  Fitzgerald,  19  Can.  S.  C. 
359;  Reg.  v.  St.  John  Water  Comrs., 
19  Can.  S.  C.  125;  Sewell  v.  British 
Columbia  Towing,  etc.,  Co.,  Ltd.,  9 
Can.  S.  C.  527. 

Ont. — ^Auger  v.  Cook,  39  U.  C.  Q.  B. 
637. 

IB.  III. — Brownback  v.  Pralley,  78 
HI.  A.   262. 

Me. — ^Page  v.  Bucksport,  64  Me.  61, 
IS  AmR  239. 

Md. — Sloan  v.  Edwards,   61  Md.  89. 

Mass. — Hill  V.  Wlnsor,  118  Mass. 
251;  Blake  v.  Lord,  16  Gray  387. 

Minn. — Simonson  v.  Minneapolis, 
etc.,  R.  Co.,  88  Minn.  89,  92  NW  459; 
Shartle  v.  Minneapolis,  17  Minn.  308. 

Nev. — Murphy  v.  Southern  Pac.  Co., 
31  Nev.  120.  101  P  322,  21  AnnCas 
602. 

N.  J. — Cutt  v.  Newark,  etc,  R.  Co., 

35  N.  J.  L.  17,  10  AmR  205  [aft  35 
N.  J.  L.  574];  Kuhn  v.  Jewett,  32 
N.  J.  Bq.  647. 


Tenn. — Hodges  v.  Nance,  1  Swan 
67. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Ay- 
cock,   (Civ.  A.)  136  SW  198. 

Vt. — ^Wells  V.  Boston,  etc.,  R.  Co., 
82  Vt.  108,  71  A  1103,  137  AmSR  987; 
Stirkney  v.   Maidstone,   30  Vt.   738. 

Wash. — Atwood  v.  Washington  Wa- 
ter Power  Co.,  79  Wash.  427,  140  P 
343     * 

Wis. — Holmes  V.  Fond  du  Lac  42 
^7  is    282 

Eng. — Gilbertson  v.  Richardson,  6 
C.  B.  602,  67  ECL  602,  136  Reprint 
974. 

Can. — Toronto  R.  Co.  v.  Grinsted, 
24  Can.  S.  C.  670. 

N.  B.— Price  v.  Wright,  SS  N.  B. 
26. 

Ont. — McKelvln  v.  London,  22  Ont. 
70;  Toms  v.  Whitby  Tp.,  85  U.  C.  Q. 
B.  196  ?Bpp  dism  37  U.  C.  Q.  B.  100]. 

le.  P.  J.  Carlin  Constr.  Co.  v. 
Guerlnl  Stone  Co.,  241  Fed.  546,  164 
CCA    321. 

[a]  ninatratlon. — In  an  action  by 
a  building  contractor  it  is  Improper 
to  admit  evidence  that,  after  plain- 
tiffs ceased  working  upon  the  build- 
ing, the  owner  took  and  appropriated 
to  his  own  use  materials,  machinery 
and  tools  left  upon  the  premises.  P. 
J.  Carlin  Constr.  Co.  v.  Guerlnl  Stone 
Co.,  241  Fed.  645,  154  CCA  321. 

17.  Smith  v.  Public  Service  Corp., 
78  N.  J.  L.  478,  75  A  937,  20  AnnCas 
151;  Wiley  v.  West  Jersey  R.  Co., 
44  N.  J.  L.  248;  Cuft  V.  Newark,  etc., 
R.  Co.,  36  N.  J.  L.  17,  10  AmA  205 
[atr  35  N.  J.  L.  574];  Carter  v.  Cape 
Fear  Lumber  C^i.,  129  N.  C.  203,  39  SE 
828. 

"The  usual  statement  of  the  rule 
upon  this  subject  is,  that  damages 
caused  by  negligence,  to  be  recover- 
able, must  not  only  be  its  natural, 
but  also,  its  proximate,  consequence. 
And  'proximate,'  as  used  in  this  prop- 
osition, means  closeness  of  causal 
connection,  and  not  nearness  in  time 
or  distance,  and  is  intended  to  quali- 
fy the  generality  of  the  idea  ex- 
pressed by  the  word  'natural.'  "  Kuhn 
V.  Jewett,   32  N.   J.  Eq.   647,   649. 

18.  Smith  V.  Public  Service  Corp., 
78  N.  J.  L.  478.  75  A  937,  20  AnnCas 
151;  Wiley  V.  West  Jersey  R.  Co.,  44 
N.  J.  L.  247;  Carter  v.  Cape  Fear 
Lumber  Co.,  129  N.  C.  203,  39  SB  828; 
St.  Louis  Southwestern  R.  Co.  v. 
Adams,  (Tex.  Civ.  A.)  163  SW  1029. 
1033    [quot  Cyc]. 

19.  See  Negligence  [29  Cyc  488]; 
Torts    [38   Cyc   442]. 

30.  Pielke  v.  Chicago,  etc,  R.  Co., 
5  Dak.  444,  41  NW  669;  Pollock 
Torts  (7th  ed)  p  29. 

"Proximate    and    remote    damages 


are  the  result  of  proximate  and  re- 
mote causes,  reasoning  in  an  inverse 
order.'"  Pielke '  v.  Chicago,  etc.,  R. 
Co.,   5«>ak.  444,  463,  41  NW  669. 

ai.  Henry  v.  Southern  Pac.  R.  Co„ 
60  Cal.  176;  Billman  v.  Indianapolis, 
etc.,  R.  Co.,  76  Ind.  166,  40  AmR  230. 

as.  Clemens  v.  Bannibal,  etc,  R. 
Co.,  63  Mo.  366,  14  AmR  460:  Cham- 
bers V.  Everding,  70  Or.  621,- 136  P 
885,   143   P  616. 

83.  Crater  v.  Blnninger,  <8  N.  J. 
L.   513,  618,   97  AmD  737. 

"The  rule  thus  indicated,  although 
It  may  not  be  always  easy  of  appli- 
cation to  the  endless  variety  of  af- 
fairs which  are  constantly  being  pr«- 
sented  for  Judicial  cognizance,  ap- 
pears to  be  the  most  eligible  which 
has  heretofore  been  suggested."  Cra- 
ter v.  Binninger,  supra. 

84.  The  Gertor,  7  Asp.  472. 

85.  Harrison  v.  Berkley,  32  8.  C. 
L.  525,  47  AmD  67S. 

ae.  Fairbanks  v.  Kerr,  70  Pa.  86, 
10  AmR  664;  Harrison  v.  Berkley,  32 
S.  C.  L.  625,   547,  47  AmD  578. 

"It  would  be  vain  to  attempt  to 
define  with  precision,  the  terms  which 
have  been  used  on  this  subject,  or  to 
lay  down  any  general  rules,  by  which 
consequences  that  shall  be  answered 
for,  and  those  which  are  too  remote 
for  consideration,  may  always  be  dis- 
tinguished." Harrison  v.  Berkley. 
supra. 

"Many  cases  illustrate,  but  none 
define,  what  Is  an  immediate  or  what 
is  a  remote  cause."  Fairlranks  v. 
Kerr,  70  Pa.  86,  89,  10  AmR  664. 

"It  is  impossible  by  any  general 
rule  to  draw  a  line  between  those  in- 
jurious causes  of  damage  which  the 
law  regards  as  sufficiently  proximate 
and  those  which  are  too  remote  to  be 
the  foundation  of  an  action."  Scott 
V.  Hunter.  46  Pa.  192,  196,  84  AmD 
542. 

87.  U.  8. — Milwaukee,  etc.,  R.  Co. 
V.  Kellogg.  94  U.  S.  469,  24  L.  ed.  256. 

Minn. — Schumaker  v.  St.  Paul,  etc., 
R.  Co.,  46  Minn.  39,  48  NW  569,  12 
LRA  257. 

N.  J. — ^Wlley  V.  West  Jersey  R. 
Co.,  44  N.  J.  L.  247. 

Or. — Chambers  v.  Everding,  71  Or. 
621.  136  P  885,  143  P  616. 

S.  D. — Lolseau  v.  Arp.,  21  S.  D.  6(6. 
572,  114  NW  701,  130  AmSR  741,  14 
LRANS   855   [quot  Cyc]. 

Wis. — Brown  v.  Chicago,  etc,  R. 
Co.,  64  Wis.  342,  11  NW  356,  911.  41 
AmR  41;  Kellogg  v.  Chicago,  etc 
R.  Co.,  26  Wis.  223.  7  AmR  69. 

"One  of  the  most  valuable  of  the 
criteria  furnished  us  by  these  author- 
ities, Is  to  ascertain  whether  any  new 
cause    has    intervened    between    the 


.  For  later  oases,  derelopmeats  and  ohaacs*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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tion  between  the  aet  and  the  damage."  The  api>Ji- 
eation  of  this  role  to  the  circnmstaiiees  of  particu- 
lar cases  is,  however,  often  a  matter  of  difficulty," 
and  each  case  must  be  decided  largely  upon  its  own 
particular  faota,^°  and  in  aeeordance  with  common 
understanding.^'  Although  the  subject  is  one  ca- 
pable of  much  subtlety  of  reasoning,^'  the  courts 
favor  practical  rather  than  theoretical  distinctions,'* 
and  will  not  indulge  in  refinements  which  would  de- 
feat the  claims  of  natural  justice.'*  The  question 
of  whether  resulting  damage  is  direct  and  proxi- 
mate does  not  depend  upon  the  anticipation,  knowl- 
edge, or  want  of  knowledge  of  the  wrongdoer.*' 
Ordinarily  the  question  of  whether  an  act  or  omis- 


sion is  the  proximate  cause  of  damage  is  one  of  fact 
to  be  determined  by  the  jury  under  the  circum- 
stances of  the  particular  case,"  although  in  some 
eases  the  court  may,  as  a  matter  of  law,  instruct 
the  jury  that  damages  are  too  remote  to  be  consid- 
ered.*' 

[$  72]  (2)  Intervening  Oansee.  Where  there  is 
an  intermediate  cause  disconnected  from  the  pri- 
mary act  and  self -operating  which  produces  the  in- 
jury, it  will  be  regarded  as  the  proximate  cause  and 
the  author  of  the  original  act  will  be  discharged." 
But,  on  the  other  hand,  the  fact  that  there  has  been 
an  intervening  cause  between  defendant's  act  and 
the  injury  complained  of  will  not  in  all  cases  re- 


fact  accomplished  and  the  alleged 
cause  If  a  new  force  or  power  baa 
intervened  of  Itself  aufllclent  to 
stand  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  as  too 
remote."  Louisiana  Mut.  Ins.  Co.  v. 
Tweed,  7  Wall.  (U.  S.)  44,  62,  19  L. 
ed.  6G. 

[a]  Othw  aaflalUonaw— (1)  "That 
act  or  omission  which  Immediately 
causes  or  fails  to  prevent  the  injury; 
an  act  or  omission  occurring  or  con- 
earring  with  another,  which,  had  it 
not  happened,  the  injury  would  not 
have  been  inflicted,  notwithstand- 
ing the  latter."  I>emlng  v.  Mer- 
ciiants'  Cotton-Press,  etc.,  Co.,  90 
Tenn.  306,  353,  17  SW  89,  13  LRA  618. 
(2)  "The  proximate  cause  is  the  effi- 
cient cause,  the  one  that  necessarily 
sets  the  other  causes  in  operation." 
iStna  Ins.  Co.  v.  Boon,  96  U.  S.  117, 
130,  24  L.  ed.  396. 

98.  U.  S.— Milwaukee,  etc.,  R.  Co. 
V.' Kellogg,  94  U.  S.  469,  24  L.  ed.  256. 

Minn. — Schumal(er  v.  St.  Paul,  etc, 
R.  Co..  46  Minn.  39,  48,  48  NW  559, 
12  L.RANS   267. 

N.  T. — ^Weber  v.  Third  Ave.  R.  Co., 
12  App.  Div.  612.  42  NTS  7897 

S.  C — ^Harrison  v.  Berkley,  32  8.  C 
L.  626,  549,  47  AmO  678. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341,  346  [quot  Cyc]. 

"For  a  damage  to  be  direct  there 
must  appear  no  intervening  inci- 
dent (not  caused  by  the  defaulting 
party)  to  complicate  or  confuse  the 
certainty  of  the  result  between  the 
cause  and  the  damage;  the  cause 
must  produce  the  effect  Inevitably 
and  naturally,  not  possibly  nor  even 
probably."  Myerle  v.  U.  S.,  S3  Ct.  CI. 
1,  27. 

"Such  nearness  in  the  order  of 
events,  and  closeness  in  the  relation 
of  cause  and  effect,  must  subsist, 
that  the  Influence  of  the  injurious 
act,  may  predominate  over  that  of 
other  causes,  and  shall  concur  to  pro- 
duce the  consequence,  or  may  be 
traced  in  those  causes."  Harrison 
V.   Berkley,   supra. 

"An  efficient,  adequate  cause  being 
fo4nd  for  the  injuries  received  by 
plaintiff.  It  must  be  considered  as  the 
true  cause,  unless  another,  not  Inci- 
dent-to  it,  but  independent  of  it,  is 
shown  to  have  intervened  between 
it  and  the  result."  Schumaker  v. 
St  Paul,  etc.,  R.  Co.,  supra. 

39.  U.  S.— Schefter  v.  Washington 
City  Midland,  etc.,  R.  Co.,  105  U.  S. 
249,  26  L.  ed.  1070;  Milwaukee,  etc., 
R.  Co.  V.  Kellogg,  94  U.  S.  469,  24 
L.  ed.   266. 

Kyi — Smith  v.  Western  Union  Tel. 
Co..    83  Ky.   104,   114,   4  AmSR  126. 

Mass. — Westfleld  v.  Mayo,  122 
Mass.    100.    105.    23    AmR    292. 

Mo. — Clemens  v.  Hannibal,  etc., 
R.  Co..  53  Mo.   866.  14  AmR  460. 

N.  C— Sledge  v.  Reid.  73  N.  C.  440. 
442. 

Pa. — Fairbanks  v.  Kerr,  70  Pa.  86. 
10  AmR  664. 

Tenn. — ^Anderson  v.  Miller.  96 
Tenn.  85.  44,  33  SW  616,  64  AmSR  812. 
31  LRA  604. 

ISng. — Sneesby  v.  liancashire,  etc., 
R.  Co.,  L.  R.  9  Q.  B.  263;  lonides  v. 
Universal  Mar.  Ins.  Co..  14  C.  B.  N. 
8.  S6a.  108  BCIi  269.  148  Reprint  446. 


14  ERC  271. 

Ont.— Toms  v.  Whitby  Tp.,  86  V.  C. 
Q.  B.  195,  211  [aff  37  U.  C.  Q.  B.  100, 
and  quot  Montoya  v.  London  Assur. 
Co.,    6    Exch.    461.    156    Reprint    620]. 

"The  definitions  of  proximate  cause 
are  easily  gl-ven  in  general  terms,  but 
they  are  very  difficult  in  practical  ap- 
plication to  the  facts  of  each  par- 
ticular case."  Anderson  v.  Miller, 
supra. 

"The  difficulty  is  not  in  stating  the 
rule  of  damages,  but  in  determining 
whether  in  the  particular  case  the 
damages  claimed  are  within  the 
rule."     Westfleld  v.  Mayo,  supra. 

"The  dividing  line  between  proxi- 
mate and  remote  damage,  is  some- 
times so  indistinct  as  to  leave  a  fleld 
of  doubtful— and  disputed  ground." 
Sledge  V.   Reid.   supra. 

"The  line  between  proximate  and 
remote  damages  Is  exceedingly  shad- 
owy; so  much  so.  that  the  one  fades 
away  into  the  other,  rendering  it 
often  very  difficult  to  determine 
whether  there  is  such  a  connection 
between  the  wrojig  alleged  and  the 
resulting  injury,  as  to  place  them 
In  contemplation  of  law  in  the  rela- 
tion of  cause  and  effect."  Smith  v. 
Western    Union    Tel.    Co..    supra. 

30.  Louisiana  Mut.  Ins.  Co.  v. 
Tweed.  7  Wall.  (U.  S.)  44,  62.  19  L. 
ed.  65;  Pullman  Palace  Car  Co.  v. 
Barker,  4  Colo.  344,  34  AmR  89; 
Spaulding  V.  Winslow.  74  Me.  628; 
Harrison  v.  Berkley,  82  S.  C.  L.  626, 
549,    47  AmD  678. 

"To  a  sound  Judgment  must  be  left 
each  particular  case."  Harrison  v. 
Berkley,  supra. 

"We  have  had  cited  to  us  a  gen- 
eral review  of  the  doctrine  of  proxi- 
mate and  remote  causes  as  it  has 
arisen  and  been  decided  in  the  courts 
in  a  great  variety  of  cases.  It  would 
be  an  unprofitable  labor  to  enter  into 
an  examination  of  these  cases.  If  we 
could  deduce  from  them  the  best  pos- 
sible expression  of  the  rule,  it  would 
remain  after  all  to  decide  each  case 
largely  upon  the  special  facts  belong- 
ing to  it,  and  often  upon  the  very 
nicest  discriminations.  Louisiana 
Mut.  Ins.  Co.  V.  Tweed,  supra. 

31.  Milwaukee,  etc.,  R.  Co.  v.  Kel- 
logg, 94  U.  8.  469,  24  L.  ed.  266; 
Georgetown,  etc.,  R.  Co.  v.  Kaglea,  9 
Colo.  644.  13  P  696. 

33.  Pullman  Palace  Car  Co.  v. 
Barker.  4   Colo.  344.   34  AmR  89. 

33.  Milwaukee,  etc.,  R.  Co.  v.  Kel- 
logg, 94  U.  S.  46D,  475.  24  L.  ed.  266; 
Metallic  Compre.ssion  Casting  Co.  v. 
Fitchburg  R.  Co.,  109  Mass.  277,  12 
AmR  689. 

"The  Inquiry  must,  therefore,  al- 
ways be  whether  there  was  any  in- 
termediate cause  disconnected  from 
the  primary  fault,  and  self-operating, 
which  produced  the  injury.  Here  lies 
the  difficulty.  But  the  inquiry  must 
be  answered  In  accordance  with  com- 
mon understanding  In  a  succession 
of  dependent  events  an  interval  may 
always  be  seen  by  an  acute  mind  be- 
tween a  cause  and  its  effect,  though 
It  may  be  so  imperceptible  as  to  be 
overlooked  by  a  common  mind."  Mil- 
waukee, etc.,  R.  Co.  V.  Kellogg,  supra. 

34.  Baltimore,  etc.,  R.  Co.  v.  Rea- 
ney.    42    Md.    117;    Bhrgott    v.    New 


York,  96  N.  T.  264,  281,  48  AmR  622. 
"The  true  rule,  broadly  stated,  is 
that  a  wrong-doer  is  liable  for  the 
damages  which  he  causes  by  his  mis- 
conduct. But  this  rule  must  be  prac* 
tlcable  and  reasonable,  and  hence  It 
has  Its  limitations,  A  rule  to  be  of 
practicable  value  in  the  administra- 
tion of  the  law,  must  be  reasonably 
certain.  It  Is  impossible  to  trace 
any  wrong  to  all  its  consequences. 
They  may  be  connected  together  and 
involved  in  an  infinite  concatenation 
of  circumstances.  As  said  by  Lord  • 
Bacon,  in  one  of  his  maxims.  (Bac. 
Max.  Reg.  1):  'It  were  infinite  for 
the  law  to  judge  the  cause  of  causes, 
and  their  impulsion  one  of  another; 
therefore  it  contenteth  itself  with 
the  Immediate  cause,  and  judgeth  of 
acts  by  that,  without  looking  to  any 
further  degree.' "  Ehrgott  v.  New 
York,   supra. 

35.  John  Horstmann  Co.  v.  U.  8., 
48  Ct.  CI.  428. 

36.  See  infra  i  361. 

37.  See  infra  {  861. 

38.  U.  Sn— Milwaukee,  etc.,  R.  Co> 
v.  Kellogg,  94  U.  S.  469,  24  L.  ed.  266; 
Memphis,  etc.,  R.  Co.  v.  Reeves,  10-  - 
Wall.  176.  19  L.  ed.  909;  Ltouisiana 
Mut.  Ins.  Co.  V.  Tweed,  7  Wall.  14,  19 
L.   ed.   66. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Quick,  125  Ala.  653,  28  S  14;  East 
Tennessee,  etc..  R.  Co.  v.  Lockhart.  79 
Ala.  315. 

Cal. — Brookings  Lumber,  etc.,  Co, 
V.  Manufacturers'  Automatic  Sprink- 
ler Co^   173  Cal.  679,  161  P  266. 

D.  C. — Armour  v.  Oundersheimer. 
23  App.   210. 

La. — ^A.  M.  Blodgett  Constr.  Co.  v. 
Cheney  Lumber  Co..  129  La.  1067,  57 
S  369. 

Mass. — Rooney  v.  New  York,  etc., 
R.  Co.,  173  Mass.  222,  63  NE  435; 
Denny  v.  New  York  Cent.  R.  Co.,  13 
Gray  481.  74  AmD  646. 

Mich. — Vander  Velde  v.  Leroy.  140 
Mich.    369.    103    NW   812. 

Mlnn.-,-Purcell  v.  St  Paul  City  R. 
Co..  48  Minn.  134,  60  NW  1034,  16 
LRA   203. 

N.  J. — Cuff  V.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  17,  10  AmR  205  laff  36  N. 
J.  L.   6741. 

N.  D.— Lynn  v.  Seby.  29  N.  D.  420. 
161  NW  31,  LRA1916E  788;  Hayes  v. 
Cooley.   13   N.  D.   204.  100  NW  250. 

Pa. — Wlneberg  v.  Du  Bois,  209  Pa. 
480.  68  A  807;  Morrison  v.  Davis.  20 
Pa.  171.  67  AmD  695. 

S.  C. — Harrison  v.  Berkley,  32  S. 
C.  L.  526.  47  AmD  678;  Whatley  v. 
Murrell.  32  8.  C.  L.  389. 

Tex. — Brandon  v.  Gulf  City  Cotton 
Press,  etc..  Co..  51  Tex.  121. 

Can. — Canadian  Casualty,  etc..  Ins. 
Co.  v.  Boulter.  39  Can.  S.  C.  568.  2 
BRC  622. 

[a]  ninatratlona. — (1)  Where  a 
servant,  after  his  leg  had  been  broken 
through  the  collapse  of  an  unsafe- 
ladder  furnished  by  the  master,  suf- 
fered another  Injury  to  the  leg,  he 
cannot  recover  damages  for  its  am- 
putation, unless  the  first  break  was 
the  proximate  cause  of  amputation. 
East  Tennessee  Tel.  Co.  v.  Jeffries, 
153  Ky.  133.  154  SW  1112.  (2)  A  rail- 
road company  is  not  liable  for  insani- 
ty of  an. Injured  person,  where  it  re- 
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lieve  him  from  responsibility.'"  The  courts  tend 
toward  the  practical  rule  that  the  efficient  and  pre- 
dominating cause  in  producing  s  given  event  or  ef- 
fect must  be  looked  to  although  there  may  be  sub- 
ordinate and  dependent  causes  in  operation.*"  A 
result  may  be  physically  secondary  and  consequen- 
tial, and  yet  in  legal  contemplation  proximate,*^  and 
the  primary  cause  may  be  the  proximate  cause  al- 
though it  may  have  operated  through  successive  in- 
struments.*' It  is  sufficient  if  it  be  established  that 
defendant's  act  produced  or  set  in  motion  other 
agencies,  which  in  turn  produced  or  contributed  to 


the  final  result.*'  To  entitle  the  party  to  exemp- 
tion because  of  the  fact  that  there  was  a  more  im- 
mediate cause  of  the  loss,  he  most  show  not  only  that 
the  same  loss  mi^ht  have  happened  but  that  it  must 
have  happened,  although  the  act  attributable  to  him 
had  not  been  done.** 

Plaintiff's  own  act.  Although  an  act  of  plaintiff 
himself  has  intervened  between  defendant's  wrong 
and  the  injury  suffered,  the  latter  is  not  thereby 
excused  if  the  intervening  act  was  the  result  of  or 
naturally  and  reasonably  induced  by  defendant's 


suits  from  the  tact  that,  8ubse<iuent 
to  the  accident  and  before  commit- 
ment to  the  hospital,  the  person  saw 
the  bodies  of  persons  killed  and  In- 
jured in  other  accidents,  or  where 
the  insanity  was  the  result  of  the 
accident  and  the  subsequent  occur- 
rences combined.  Rooney  t.  New 
York,  etc.,  R.  Co.,  173  Mass. 
222,  53  NE  43S.  (3)  Although 
a  person  after  being  injured  by 
a  defective  sidewalk,  was  again 
injured  by  the  slipping  of  the  crutch 
he  was  required  to  >ise,  he  cannot 
recover  therefor  as  the  result  of  the 
,  first  accident.  Vander  Velde  v.  Le- 
roy.  140  Mich.    359.   103  NW  812. 

39.  U.  S. — Metropolitan  St.  R.  Co. 
v.  Hudson,  113  Fed.  44S.  51  CCA  283. 

Ala. — Bast  Tennessee,  etc.,  R.  Co. 
V.   Lockhart,   79   Ala.   316. 

Ind. — Blnford  v.  Johnston,  82  Ind. 
428.  42  AmR  508. 

Md. — Baltimore,  etc.,  R,  Co.  v.  Rea- 
ney.  42  Md.  117. 

Mass. — McDonald  v.  Snelllng,  14 
Allen  290,  92  AmD  768. 

Ho.— Papic  V.  Freund,  (A.)  181  SW 
1161. 

N.  J. — ^DuRy  v.  Bates,  103  A  243. 

N.  T. — Lowery  v.  Manhattan  R. 
Co..  99  N.  T.  158,  1  NE  608,  52  AmR 
12-   Pollett   V.   Long,    56   N.   T.    200. 

R.  I. — O'Donnell  v.  Rhode  Island 
Co.,  28  R.  I.  245,  66  A  578. 

S.  D. — LK>iseau  v.  Arp,  21  S.  D.  666, 
572,  114  NW  701,  130  AmSR  741,  14 
LRANS   855    [quot   Cyc]. 

Tenn. — ^Anderson  v.  Miller,  96 
Tenn.  35.  36  SW  616,  54  AmSR  812, 
31  L.RA  604. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Lowe,  (Civ.  A.)  86  SW  1059; 
Missouri,  etc.,  R.  Co.  v.  Hannlg,  20 
Tex.  Civ.  A.  649,  49  SW  116;  Seraflna 
v.  Galveston,  etc.,  R  Co.,  (Civ.  A.) 
42  SW  142. 

Wash. — Smith  v.  Northern  Pao.  R- 
Co.,   79  Wash.  448,  140  P  685. 

"There  is,  however,  a  marked  dis- 
tinction between  the  proximate 
cause  of  an  accident  and  the  proxi- 
mate cause  of  the  Injury  resulting 
from  the  accident."  Anderson  v.  Mil- 
ler. 96  Tenn.  35,  44,  33  SW'  615,  64 
AmSR    812.    31    LRA    604. 

"The  relation  of  cause  and  effect 
between  the  tortious  act  and  the  in- 
tervening agencies  being  shown,  the 
same  relation  between  the  primary 
wrong  and  the  subsequent  Injuries  is 
also  established;  the  first  wrongful 
act  operating  through  a  succession  of 
circumstances,  each  connected  with, 
and  originated  by  the  next  preced- 
ing." East  Tennessee,  etc.,  R.  Co. 
jr.  Lockhart,   79  Ala.  315,   317. 

[a]  XUnstrattona. — (1)  Where  the 
Jury  might  find  that  the  original 
breaking  of  a  servant's  leg  was  the 
proximate  cause  of  the  second  break- 
ing, evidence  as  to  the  time  the  ser- 
vant lost  as  a  result  of  the  second 
breaking  and  the  cost  of  medical  at- 
tendance was  competent.  Duftey  v. 
Bates,  JN.  J.)  103  A  243.  (2)  Where 
plaintln  who  had  sutCered  personal 
Injuries  had  a  second  accident  with- 
out fault  of  his  own,  and  {he  result 
was  more  serious  because  of  the 
prior  injury,  such  prior  Injury  may 
be  treated  as  the  proximate  cause  of 
the  aggravated  consequences.  Papic 
V.  Freund,    (Mo.  A.)   181  SW  1161. 


40.  Towaliga  Falls  Power  Co.  v. 
Sims,  6  Ga.  A.  749.  65  SE  844;  Balti- 
more, etc  R.  C!o.  v.  Reaney,  42  Md. 
117.    . 

[a]  nioatrmtioiL — Malarial  fever, 
resulting  from  being  bitten  by  ano- 
pheles mosquitoes  bred  in  unusual 
numbers  in  stagnant  water  caused, by 
a  dam,  Is  not  too  remote  to  sup- 
port a  recovery  of  damages,  although 
the  mosquitoes  would  have  been  in- 
capable of  communicating  the  dis- 
ease unless  they  had  flrst  bitten 
some  other  person  already  Infected 
with  malaria.  Towaliga  Falls  Power 
Co.  V.  Sims,  6  Ga,  A.  749.  65  SE  844. 

41.  Pullman  Palace  C^r  Co.  y. 
Barker,  4  Colo.  344,  34  AmR  89; -Pur- 
cell  V.  St.  Paul  City  R.  Co..  48  Minn. 
134,  138,  60  NW  1034,  16  LRA  203. 

"There  may  be  a  succession  of  in- 
termediate causes,  each  produced  by 
the  one  preceding,  and  pi^oduclng  the 
one  following  it.  It  must  appear 
that  the  Injury  was  the  natural  con- 
sequence of  the  wrongful  act  or  omis- 
sion. The  new,  independent,  inter- 
vening cause  must  be  one  not  pro- 
duced by  the  wrongful  act  or  omis- 
sion, but  independent  of  it,  and  ade- 
quate to  bring  about  the  injurious 
result."  Purcell  v.  St.  Paul  City  R. 
Co.,  supra. 

4a.  Milwaukee,  etc.,  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24  L.  ed.  256; 
McDonald  v.  Snelllng,  14  Allen 
(Mass.)    290,   92  AmD   768. 

"The  test  is  to  be  found,  not  in 
the  number  of  intervening  events 
or  agents,  but  in  their  character, 
and  In  the  natural  and  probable 
connection  between  the  wrong  done 
and  the  liljurlous  consequence.  So 
long  as  It  affirmatively  appears  that 
the  mischief  is  attributable  to  the 
negligence  as  a  result  which  might 
reasonably  have  been  foreseen  as 
probable,  the  legal  liability  contin- 
ues." McDonald  v.  Snelllng,  14  Al- 
ien   (Mass.)    290,    296.   92   AmD   768. 

43.  U.  S. — .^tna  Ins.  Co.  v.  Boon, 
96  U.  S.  117,  ISO,  24  L,  ed  395. 

Ala. — East  Tennessee,  etc.,  R.  Co. 
v,  Lockhart,  79  Ala.  S15. 

Colo. — Colorado  Mortg.,  etc.,  Co.  v. 
Oiacominl,  65  Colo.  640,  669,  136  P 
1039,    LRA1916B   364    [quot  Cycl. 

Conn. — Bristol  Mfg.  Co.  v.  Oridley. 
28  Conn.  201,  27  Conn.  221,  71  Arab 
56. 

Ill,— Philpot  v.  Taylor,  76  111.  809, 
20  AmR  241. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Rea- 
ney, 42  Md.  117. 

Mass. — Lund  v.  Tyngsboro,  11 
Cush.  563,  59  AmD  159;  Powell  v. 
Deveney,  3  Cush.  300,  60  AmD 
738. 

Minn. — Schumaker  v.  St.  Paul,  etc., 
R.  Co.,  46  Minn.  39,  48  NW  669,  12 
LRA  257. 

Mo. — Conner  v.  Nevada,  188  Mo. 
148,  86  SW  256,  107  AmSR  314. 

N.  J. — Hughes  v.  McDonough,  43 
N.   J.   L.   459,    89  AmR  603. 

N.  T.— Pollett  V.  Long,  56  N.  T. 
200;  Thomas  v.  Winchester,  6  N.  T. 
397,  57  AmD  456;  Weber  v.  Third  Ave. 
R.  Co.,  12  App.  Div.  512,  42  NTS  789; 
Bean  v.  Wells,  28  Barb.  466;  Vanden- 
burgh  V.  Truax,  4  Den.  464,  47  AmD 
268. 

Pa.— Pittsburgh  City  ▼.  Grler,  22 
Pa. -5  4,  60  AmD  65. 


S.  C. — Harrison  v.  Berkley,  32  S.  C 
L.  625,  47  AmD  578. 

Bng. — Sneesby  v.  Lancashire,  etc, 
R.  Co.,  <1  Q.  B.  D.   42  [aff  L.  R.  9   Q. 

B.  263];  The  George  &  Richard.  L. 
R.  3  A.  &  E.  466;  Collins  v.  Middle 
Level  Comrs.,  L.  R.  4  C.  P.  279;  Rom- 
ney  Marsh  v.  Trinity  House,  L.  R.  5 
Exch.  204;  George  v.  Sklvington,  L. 
R.  5  Exch.  1;  Byrne  v.  Wilson,  16  Ir. 

C.  L.   332. 

"The  causes  that  are  merely  inci- 
dental or  instruments  of  a  superior 
or  controlling  agency  are  not  the 
proximate  causes  and  the  responsi- 
ble ones,  though  they  may  be  nearer 
in  time  to  the  result."  JBUul  In^. 
Co.  V.  Boon,  supra. 

"Though  the  defendant  is  not  re- 
sponsible for  any  events  produced  by 
independent  intervening  circum- 
stances, which  have  no  connection 
with  the  primary  act;  if  the  interven- 
ing agencies  are  put  in  operation  by 
the  wrongful  act  of  the  defendant, 
the  injuries  directly  produoed  by  such 
agencies  are  proximate  consequences 
of  the  primary  cause,  though  they 
may  not  have  been  contemplated  or 
foreseen."  East  Tennessee,  etc,  R. 
Co.  V.  Lockhardt,  supra. 
,  [a]  XUAatratlon. — An  injured  per- 
son who  suffers  without  negligence 
on  his  part  a  second  injury  which 
Is  more  serious  than  it  would  have 
been  had  it  not  been  for  the  flrst 
injury  may  recover  from  tjie  tort- 
feasor who  perpetrated  the  first  in- 
jury the  Increased  damages  resulting 
from  the  .second  Injury  over  and 
above  what  he  would  have  suffered 
had  It  not  been  for  the  first  injury. 
Conner  v.  Nevada,  188  Mo.  148,  86 
SW  C56,  107  AmSR  314. 

[b]  A  blow  which  oaiueB  a,  parson 
to  fall  and  strike  his  head  against 
the  pavement,  from  which  death  en- 
sues, may  be  held  to  be  proximate 
cause  of  the  death.  Mitchell  v.  Cody, 
6   Misc.    307,   26   NTS   781. 

Bamage  by  flrs  see  Negligence  [29 
<3yc   502). 

Bamagei  by  Are  caused  by  raiUoaa 
see   Railroads    [33   Cyc   1348). 

44.  Reynolds  v.  Texas,  etc.,  R.  Cte., 
37  La.' Ann.  694,  698;  Baltimore,  etc.. 
R.  Co.  V.  Reaney,  42  Md.  117;  Lilley 
v.  Doubleday,  7  Q.  B.  D.  510. 

"No  wrongdoer  can  be  allowed  to 
apportion  or  qualify  his  own  wrong; 
and  that  as  a  loss  has  actually  hap- 
pened whilst  his  wrongful  act  was 
in  operation  and  force,  and  which  is 
attributable  to  his  wrongful  act,  he 
cannot  set  up  as  an  answer  to  the 
action  the  bare  possibility  of  a  loss, 
if  his  wrongful  act  had  never  been 
done.  It  might  admit  of  a  different 
construction  If  he  could  show,  not 
only  that  the  same  loss  might  liave 
happened,  but  that  it  must  have  hap- 
pened. If  the  act  complained  of  had 
not  been  done."  Davis  v.  Garrett,  6 
Blng.  716,  724,  19  ECL  321,  130  Re- 
print 1456,   5   ERC    273. 

"Where  the  negligence  of  the 
defendant  greatly  multiplies  the 
chances  of  accident  to  the  plalntifT, 
and  is  of  a  character  naturally  lead- 
ing to  its  occurrence,  the  mere  pos- 
sibility that  it  might  have  happened 
without  the  negligence  Is  not  suffi- 
cient to  break  the  chain  of  cause  and 
effect  between  the  negligence  and  the 


'^  later  caaea,  developmests  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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earlier  wrong.**  So  in  cases  of  personal  injury, 
while  the  injured  person  must  exercise  reasonable 
care  to  effect  a  cure,**  both  as  to  his  selection  of. a 
physician  and  as  to  his  own  personal  conduct,  if  he 
does  so  he  may  recover  all  damages  flowing  natu- 
rally and  proximately  from  the  original  injury.*' 


But  a  plaintiff  cannot  recover  for  damages  due  to, 
.his  own  voluntary  and  independent  acts,*^  or  n^li- 
gence;*'  and  in  the  case  of  a  breach  of  contract 
'there  can  be  no  recovery  fof  the  result  of  acts  or 
omissions  of  plaintiff  subsequent  to  such  breach  and 
not  directly  attributable  to  it,  although  it  might  not 


Injary.  Courts,  in  auch  matters, 
consider  the  natural  and  ordinary 
course  of  events,  and  do  not  Indulge 
in  fanciful  Buppoaitions."  Reynolds 
V.  Texas,   etc.,   R.   Co.,   supra. 

45.  Ala. — Postal  Tel.  Cable  Co.  v. 
Hulsey,  132  Ala.  444,  31  S  527. 

Ga. — Wilson  v.  Georgrla  Cent.  R. 
Co..  132  Qa.  215.  63  SE  1121. 

Ky. — Cumberland  R.  Co.  v.  Balrd, 
136  Ky.  255.  160  SW  919. 

Slass. — Lund  v.  Tyngsboro,  11 
Cush.  563,  59  AmD  169. 

Minn. — Schumaker  v.  St.  Paul,  etc., 
R.  Co.,  46  Minn.  39,  48  NW  659,  12 
LRA   267. 

Ho. — Rossier  t.  Metropolitan  St.  R. 
Co..  125  Mo.  A.  159,  101  SW  1111. 

N.  Y. — Koch  V.  Fox,  71  App.  DiV. 
288,  75  NYS  913;  Bean  v.  Wells,  28 
Barb.  466;  Morse  v.  Swits,  19  HowPr 
273.     ■ 

Pa. — Pittsburgh  City  v.  Qrler,  22 
Pa.    54,    60   AmD   66. 

Bng. — Qeorge  v.  Skivlngton,  L.  R. 
5  Exch.  1;  Polhlll  V.  Walter,  SB.* 
Ad.  114,  23  ECL  59,  110  Reprint  43; 
Gerhard  v.  Bates.  2  B.  &  B.  476,  7» 
ECL.  476,  118  Reprint  845. 

[a]  UlnstmtloBa.— (1)  A  chem- 
ist who  sells  a  bottle  of  liquid  made 
up  of  ingredients  known  only  to 
himself,  representing  it  to  be  fit  to 
be  used  for  washing  the  hair,  and 
knowing  that  it  is  to  be  used  by  the 
purchaser's  wife,  is  liable  for  an  in- 
Jury  occasioned  to  her  by  using  it  ac- 
cording to  directions.  George  v. 
SklTington,  L.  R.  6  Exch.  1.  (2) 
The  responsibility  of  the  owners  of 
a  steamboat  for  injuries  to  a  passen- 
ger is  not  affected  by  the  fact  that 
the  person  injured  was  at  the  time 
the  injuries  were  received  engaged 
in  an  excursion  with  other  passen- 
gers upon  its  steamboat  in  violation 
of  the  Sunday  law.  Opsahl  v.  Judd, 
JO  Minn.  126,  14  NW  575.  (3)  Where 
plaintiff  who  had  sustained  a  broken 
leg  became  afflicted  with  nausea  be- 
fore he  was  able  to  sit  up,  and,  upon 
turning  partially  over  in  bed  to  avoid 
vomiting  on  the  bed,  rebroke  the 
■  leg,  the  accident  causing  the  original 
fracture  was  the  proximate  cause  of 
the  rebreakage.  Postal  Tel.  Cable 
Co.  V.  Hulsey.  132  Ala.  444.  31  S  627. 
(4)  Where  a  person  acting  with  rea- 
sonable prudence  was  burned  in  at- 
tempting to  save  her  house  from  a 
lire  negligently  set  by -a  locomotive, 
such  Injury  was  a  natural  and  prob- 
able consequence  of  setting  the  Are. 
Wilson  V.  Georgia  Cent.  R.  Co.,  182 
Ga.  215,  63  SE  1121. 

Fb]     AppUcBtlon    of    ml*. — ^Where 

an    injured    person    uses    reasonable 

I         care   to  arrest   the  loss  by  a   wrong 

I         done  him  and  attempts  to  reduce  the 

damage,  if  by  such  attempt  the  loss 

is  Increased,   it   does   not   relieve   the 

I         wrongdoer.     MogoUon  Gold,  etc.,  Co. 

V.  Stout,  14  N.  M.  245.   91  P  724. 

46.  See  Infra  (t  102-104. 

47.  Lyons  v.  EJrle  R.  Co,,  67  N. 
Y.  489;  Knoxvllle  R.,  etc.,  Co.  v. 
Rogers.  5  Tenn.  Civ.  A.  218;  Kuchen- 
meister  v.  Los  Angeles,  etc.,  R.  Co., 
(Utah)  172  P  725;  Farnon  v.  Silver 
King  Coalition  Mines  Co.,  (Utah)  167 
P  675;  Hoseth  v.  Preston  Mill  Co.,  49 
Wash.  682,  96  P  423;  Jones  v.  Wat- 
ney.    28   T.   L.   R.   399. 

"A   person    who   is   suffering   from 
I  the  effects  of  an  accident  is  not,  of 

course,  entitled  to  do  everything 
which  an  ordinary  person  might  rea- 
sonably attempt.  If  a  man  suffering 
from  a  sprained  leg  wishes  to  win  a 
prise  in  a  high-Jump  competition, 
and  proceeds  to  endeavor  to  win  it 
and  thereby  makes  his  leg  so  much 
worse  that  It  takes  an  additional  sU 

I  Ul  C.  X— 47] 


months  to  recover,  he  is  only  entitled 
to  damages  for  such  part  of  his  suf- 
fering as  was  not  due  to  such  heed- 
lesK  ■  conduct.  Upon  the  other  hand, 
it  could  scarcely  be  suggested  that 
the  fact  of  a  man  who  Is  suffering 
from  an  injury  to  his  eye  glancing 
at  a  newspaper  occasionally  before 
his  eye  has  quite  regained  its  usual 
strength,  would  be  wanton,  heedless, 
or  careless  action  on  his  part.  The 
question  is  for  the  Jury;  they  must 
look  at  all  the  circumstances  of  the 
case,  the  medical  advice  received,  the 
need  tor  action,  the  usual  or  extraor- 
dinary character  of  what  is  actually 
done,  and  the  precautions  taken  dur- 
ing the  doing  of  it.  The  injured  per- 
son need  not  act  with  perfect  knowl- 
edge and  ideal  wisdom,  but  upon  the 
other  hand  cannot  claim  damages  for 
such  injuries  as  are  really  due  to 
wanton,  needless,  or  careless  conduct 
on  his  own  part.  If  what  is  done 
reasonably  and  carefully  augments 
the  InJurleF.  that  may  be  regarded  as 
a  natural  consequence  of  the  acci- 
dent."    Jones  V.  Watney.   supra. 

[a]  XUnstratlon. — Where  a  person 
whose  leg  has  been  broken  is,  under 
direction  of  his  physicians,  walking 
on  crutches  he  may  recover  for  dam- 
ages sustained  through  slipping  and 
rebreaking  his  leg,  where  such  re- 
breaking would  not  have  occurred  but 
for  tho  original  injury.  Hoseth  v. 
Preston  Mill  Co.,  49  Wash.  682,  96 
P  428. 

48.  U.  S.— Hawker  v.  U.  S..  4  Ct. 
CI.  661. 

Ala. — Southern  R.  Co.  v.  Pruett, 
77  S  49. 

Cal. — Benenato  v.  McDougall,  166 
Cal.  406,  187  F  8,  49  LRANS  1202, 
AnnCasl916C  871. 

Del. — Le  Pevre  v.  Crossan,  26  Del. 
379,  84  A  128. 

Ga, — Louisville,  etc.,  R.  <3o.  v. 
Splnks,  104  Ga.  692,  SO  SE  968;  South- 
ern R.  Co.  V.  Cartledge,  10  Ga.  A. 
623,  73  SE  70S;  Williams  v.  Rome  R., 
etc.,  Co.,  4  Ga.  A.  372.  61  SE  495. 

111. — (Chicago,  etc.,  R.  Co.  v.  Meech, 
163  111.  305.  45  NE  290. 

Iowa. — Nye  v.  Iowa  City  Alcohol 
Works,  51  Iowa  129,  60  NW  988,  33 
AmR  121. 

Ky. — Cumberland  R.  Co.  v.  Baird, 
156  Ky.  266,  160  SW  919. 

Mass. — Snow  v.  New  York,  etc.,  R. 
Co.,  186  Mass.  321,  70  NE  205:  Ray- 
mond V.  Haverhill,  168  Mass.  382,  47 
NE  101. 

Mich. — ZIbbell  v.  Grand  Rapids.  129 
Mich.  669,  89  NW  663;  John  Hutchin- 
son Mfg.  Co.  V.  Pinch.  91  Mich.  156, 
51  NW  930.  80  AmSR  463;  Dennis  v. 
Huyck.  48  Mich.  620,  12  NW  878,  42 
AmR  479. 

Mo. — Corrister  v.  Kansas  City,  etc., 
R.  Co.,  26  Mo.  A.  619. 

N.  Y.— Eten  v.  Luyster,  60  N.  Y. 
252;  Milton  v.  Hudson  River  Steam- 
Boat  Co.,  87  N.  Y.  210;  Hamilton  v. 
McPherson,  28  N.  Y.  72,  84  AmD 
380;  Smith  V.  Pettee,  7  Hun  335  [rev 
on  Other  grounds  70  N.   Y.   13]. 

N.  C. — Bell  V.  Mutual  Mach.  Co., 
160  N.  C.   111.   63   SE  680. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Ware.  67  Tex.  635.  4  SW  18;  Texas, 
etc..  R.  Co.  v.  Pierce,  10  Tex.  Civ. 
A.  429.  30  SW  1122. 

Eng. — Macdonald  v.  Macbrayne, 
Ltd..   [)915]   Sc.  Sess.  Cas.  716. 

Ont. — Stewart  v.  Sculthorp,  25  Ont. 
544. 

[a]  ninstzmtloiui^— (1)  Where 
plaintiff  had  notice  of  facts  which 
would  put  him  on  Inquiry  as  to  the 
probable  cost  before  he  let  the  con- 
tract for  the  repair  of  a  building, 
the  error  of  the  architects  in  under- 


estimating the  cost  of  construction 
was  not  the  proximate  cause  of  his 
injury  because  of  the  increased  cost. 
Benenato  v.  McDougall.  166  Cal.  405. 
137  P  8.  49  LRANS  1202.  AnnCas 
1915C  871.  (2)  A  passenger  injured 
In  a  railroad  collision,  and  suffering 
thereafter  from  attacks  of  disziness. 
cannot  recover  for  a  broken  wrist  re- 
sulting from  a  fall  occasioned  by 
such  an  attack  while  she  .was  stand- 
ing in  a  sink  to  examine  a  leak  in  a 
water  pipe.  Snow  v.  New  York,  eta, 
R.  Co..  185  Mass.  321,  70  NE  206. 
(3)  An  aggravated  condition  of  plain- 
tiff's injuries,  caused  by  her  fail- 
ure to  follow  the  instructions  of  her 
physician,  does  not  constitute  an 
element'  of  damages  in  an  action  for 
the  original  injuries.  ZIbbell  v. 
Grand  Rapids.  129  Mich.  669,  89  NW 
5C3. 

[b]  AppUoattona  of  ml*. — (1) 
Where  a  person  injured  in  a  railroad 
accident  some  eight  months  after  ' 
committed  suicide,  it  was  held  that 
his  act  of  self-destruction  and  not 
defendant's  negligence  was  the  proxi- 
mate bause.  Scheffr-r  v.  Washington 
City  Midland,  etc.,  R.  Co.,  105  U.  S. 
249,  26  L.  ed.  1070.  (2)  In  an  action 
for  the  price  of  cattle  feed,  defendant 
could  not  counterclaim  for  damages 
caused  by  feeding  it  to  the  cattle 
after  he  had  fully  learned  of  its  in- 
jurious effect,  and  that  plaintiff  ad- 
vised defendant  to  keep  trying  It, 
and  see  if  he  could  not  get  it  up  to 
the  right  amount,  did  not  Justify  de- 
fendant in  continuing  to  use  it,  being 
merely  advised  to  experiment  on  the 
cattle  with  It.  Swift  v.  Redhead, 
147    Iowa   94.    122    NW    140. 

49.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Hill.  237  U.  S.  208.  35  SCt  676.  69  L. 
ed.  918. 

Ark.— Johnson  y.  Plunkett-Jarrell 
Grocer  Co.,  127  Ark.  243.  191  SW 
929 

(5al. — Pacific  Coast  Casualty  Co.  v. 
Pillsbury,  171  Cal.  319,  153  P  24. 

D.  C. — Armour  v.  Gundershelmer, 
23  App.  210;  Hennessy  v.  District  of 
Columbia.  19  D.  C.  220. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Wallace,  61  Fla.  93,  54  S  893. 

Hawaii.— Pacific  Mail  SS.  Co.  v. 
Paciflc,  3  Hawaii  Fed.  29  [mod  as 
to  amount  of  damages  in  186  Fed. 
698]. 

Md. — Baltimore  Taxlcab  -Co,  v. 
Emanuel,   125  Md.   246,  93  A  807. 

Mo. — Wise  V.  Wabash  R.  Co.,  135 
Mo.   A.   230.  116  SW  462. 

[al  ZUturteatiOBa. — (1)  In  an  ac- 
tion by  plaintiff  for  injuries  to  hts 
wife,  defendant  is  not  liable  for  any 
Injury  resulting  from  the  interven- 
ing malpractice  of  a  surgeon  se- 
lected'by  plaintiff,  in  case  plaintiff 
has  failed  to  exercise  reasonable  care 
in  the  selection  of  a  competent  sur- 
geon and  has  not  acted  with  reason- 
able prudence,  not  only  in  the  em- 
ployment, cl  a  ruanocably  competent 
surgeon,  but  in  following  his  advice 
concerning  the  necessity  of  an  opera- 
tion to  relievo  from  the  consequences 
of  the  original  injury.  Texas,  etc., 
R.  Co.  V.  Hill,  237  U.  S.  208.  36  SCt 
675.  59  L.  ed.  918.  (2)  Breaking  of 
plalntitTs  leg  in  a  hospital  caused 
by  his  want  of  due  care  Is  not  an 
element  of  recovery  against  defen- 
dant in  an  action  for  personal  in- 
juries caused  by  plaintiff  being 
struck  by  defendant's  automobile. 
Baltimore  Taxlcab  Co.  v.  Emanuel. 
125  Md.  246.  93  A  807.  (8)  A  person 
suing  for  a  personal  injury  is  not  en- 
tltle<l  to  recover  for  any  aggravation 
of  the  injury  due  to  careless  non- 
observance    of    thf-    advice    of    her 
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have  taken  place  except  for  the  breach.^" 

Act  of  third  person.  Where  there  has  intervened 
between  defendant's  act  and  the  injury  an  inde- 
pendent illegal  act  of  a  third  person  producing  the 
injury,  and  without  which  it  would  not  have  hap- 
pened, the  latter  is  held  the  proximate  cause  of  the 
loss  and  defendant  is  excused."  Or,  as  the  prin- 
ciple has  been  expressed,  although  there  may  have 
been  an  original  wrongful  act>  if  it  produced  injury 
only  through  the  intervening  independent  and  wrong- 
ful acts  of  others,  the  author  of  the  former  is  not 
liable  in  damages.*^  He  nevertheless  may  be  liable 
where  damage  results  from  the  intervention  of  legal 
and  innocent  acts  of  third  persons,  naturally  and 
probably  following  from  his  wrongful  act."'     The 


negligent  act  of  a  third  person  may  be  the  imme- 
diate cause  of  the  injury,  but  the  still  earlier  wrong- 
ful act  may  have  so  influenced  and  contributed  to 
the  loss  as  to  be  regarded  in  law  as  the  proximate 
cause  thereof,**  and  the  act  of  a  third  person  inter- 
vening and  contributing  a  condition  necessary  to 
the  injurioi^s  effect  of  the  original  negligence  will 
not  excuse  the  first  wrongdoer  if  such  act  could 
have  been  foreseen.'^'  So  in  case  of  unskillful  treat- 
ment by  a  physician  or  surgeon  increasing  the  dam- 
age, defendant  may  be  liable  for  such  consequence 
where  the  person  injured  has  used  reasonable  care 
in  selecting  the  physician  or  surgeon.**  However, 
according  to  some  authorities,  the  original  wrong- 
doer is  not  responsible  for  the  consequences  of  the 


physician.  Wise  v.  'Wabfish  R  Co.. 
185    Mo.   A.    230,   116  SW   462. 

80.  Jor<1un  v.  Patterson,  67  Conn. 
473,  36  A  621. 

61.  D.  C. — Neltsey  v.  Baltimore, 
«tc.,  R.  Co.,   16  D.  C.  34. 

111. — Shugart  v.  Egan,  83  111.  ^6, 
26  AmR  359. 

Ky. — Bosworth  v.  Brand,  1  Dana 
377;  Stevens  v.  Hartwell,  11  Mete. 
642. 

N.  J. — ^Hughes  V.  McDonough,  43 
N.  J.  L.  '469,  39  AmR  603;  Cuff  T. 
Newark,  etc.,  R  Co.,  36  N.  J.  L.  17, 
10  AmR  206  [aff  35  N.  J.  L..  674 
mem]. 

N.  T. — Carpenter  v.  Pennsylvania 
R.  COy  18  App.  Dlv.  328,  43  NTS 
203;  Olmsted  T.  Brown,  12  Barb. 
•67;  Cram  v.  Petrle,  6  Hill  622,  41 
AmD  766;  Breach  v.  Ranney,  2  Hill 
309. 

Pa. — NIrdlinger  v.  American  Dlst. 
Tel.  Co..  245  Pa.  463.  91  A  883,  Ann 
Casl9lDD  1184. 

S.  C. — Harrison  v.  Berkley,  22  S.  C. 
L.  626.  47  AmD  678. 

Tenn. — State  v.  Ward,  9  Helsk. 
100. 

Eng. — ^Wards  v.  Weeks,  7  Bing. 
211,  20  KCL.  101,  131  Reprint  81: 
Rich  V.  Basterfleld.  4  C.  B.  783.  66 
ECL  783,  136  Reprint  716,  2  C.  &  K. 
267,  61  ECL  267;  Hoey  v.  Felton,  11 
C.  B.  N.  S.  142.  103  ECL  142,  142 
Reprint  749;  Toomey  v.  London,  etc.. 
R  Co.,  3  C.  B.  N.  S.  146.  91  ECL  146, 
140  Reprint  634;  Vicars  v.  Wilcocks. 
8  East  1,  103  Reprint  246;  Parkins  v. 
Scott,  1  H.  &  C.  163,  168  Reprint 
839;  Fitssimons  v.  Inglia,  6  Taunt. 
634,  1  ECL.  276.  128  Reprint  798. 

58.  Hughes  v.  McDonough,  43  N. 
J.  L.  459,  39  AmR  603;  Vicars  v.  Wil- 
cocks. 8  East  1,  103  Reprint  244. 

[a]  Applioauon  of  ml*. — Where 
damages  have  been  recovered  in  an 
action  of  trespass,  the  fact  that  a 
third  person  commenced  the  affray  or 
difflculty  which  resulted  in  the  In- 
Jury  to  plalntirr  will  not  give  to  de- 
fendant a  legal  right  to  recover  this 
amount  as  special  damages  in  his 
action  against  such  third  person. 
Whatley  v.  Murrell,  32  S.  C.  L..  389. 

63.  Cal. — Pastene  v.  Adams,  49 
Cat.  87. 

111. — Schroder  v.  Crawford,  94  III. 
367,  34  AmR  236. 

Ind. — Blllman  v.  Indianapolis,  etc.. 
R  Co..  76  Ind.  166,  40  AmR  230. 

Mass. — McDonald  v.  Snelllng,  14 
Allen  290,  92  AmD  768. 

Minn. — Qrlggs  v.  Fleckensteln,  14 
Minn.  81.  100  AmD  199. 

N.  H. — Ricker  v.  Freeman,  60  N.  H. 
420,  9  AmR  267. 

N.  J. — Hughes  v.  McDonough,  43 
N.  J.  L.  459.  39  AmR  603. 

N.  T. — Sauter  v.  New  York  Cent., 
etc..  R.  Co.,  66  N.  T.  50,  23  AmR 
18;  Keenholts  v.  Becker,  3  Den.  346; 
Myers  v.  Malcolm,  6  Hill  292,  41 
AmD  744;  Gullle  v.  Swan,  19  Johns. 
381,    10   AmD   234. 

Oh. — Dayton  v.  Pease,  4  Oh.  St. 
80. 

Eng. — ^Halestrap  v.  Oregory,  [18961 
1  Q.  B.  661;  Collins  v.  Middle  Level 
Comrs.,   L.   R.   4  C.   P.   279;    Burrows 


V.  March  Gas,  etc,  Co.,  L.  R  6 
Exch.  67;  Bell  v.  Midland  R.  Co., 
10  C.  B.  N.  S.  287,  100  ECL  287,  142 
Reprint  462;  Green  v.  Button,  2  C. 
M.  &  R  707,  150  Reprint  299:  Keeble 
v.  Hickerlnglll.  11  East  574  note. 
103  Reprint  1127;  Rlgby  v.  Hewitt,  5 
Exch.  240,  166  Reprint  103;  Scott  v. 
Shepard,  2  W.  Bl.  892,  96  Reprint 
626. 

"The  rule,  as  found  in  the  text- 
books. Is,  that  whosoever  does  an  il- 
legal or  wrongful  act  is  answerable 
for  all  the  consequences  in  the  or- 
dinary and  natural  course  of  events, 
though  these  consequences  be  directly 
brought  about  by  the  intervening 
agency  of  others,  provided  the  Inter- 
vening agents  were  set  in  motion  by 
the  primary  wrong-doer;  or,  provided 
their  acts,  causing  the  damage,  were 
the  necessary  or  legal  and  natural 
consequence  of  the  original  wrongful 
act."  Philpot  v.  Taylor.  76  111.  809, 
310,  20  AmR  241. 

[a]  UliutTstloas^— (1)  A  balloon- 
ist landing  in  plaintiff's  garden  was 
held  liable  for  damages  caused  by 
a  crowd  following  him  and  breaking 
through  the  fences,  their  act  being 
Impelled  by  the  motive  of  rendering 
aid  and  gratifying  their  curiosity. 
Gullle  V.  Swan,  19  Johns.  (N.  T.) 
381,  10  AmD  234.  (2)  Defendant 
threw  a  lighted  squib  in  a  crowded 
market  house,  which  fell  in  the  stall 
of  a  neighboring  seller;  he,  in  order 
to  save  himself,  threw  it  on,  and  so  it 
was  passed  from  hand  to  hand  until 
it  struck  plalntlfC  and  put  out  his 
eye.  It  was  held  that  plaintiff  could 
recover  from  the  original  wrongdoer, 
because  the  natural  and  probable  con- 
sequence of  his  act  was  to  injure 
some  one,  and  the  act  being  unlawful 
he  was  answerable  for  the  conse- 
quences, whether  the  injury  was 
mediate  or  immediate.  Scott  v.  Shep- 
herd. 2  W.  Bl.  892,  96  Reprint  526. 

[b]  SMith  trom  BiiTgioal  opara- 
tton. — Where  a  person  who,  through 
the  fault  of  another,  has  received  an 
injury  which  without  a  surgical 
operation  would  cause  death,  and 
such  person  employs  a  skilful  sur- 
geon by  whose  error  the  operation 
is  unsuccessful  and  the  patient  dies, 
the  wrongdoer  cannot  avoid  liability, 
although  the  operation  is  the  Im- 
mediate cause  of  the  death.  Sauter 
V.  New  York  Cent.,  etc.,  R  Co..  66 
N.  Y.  60.  23  AmR  18. 

64.  Pastene  v.  Adams,  49  Cal.  87: 
Binford  V.  Johnston,  82  Ind.  426,  42 
AmR  508;  Burrows  v.  March  Qas, 
etc.,  Co.,  L.  R  6  Exch.  67. 

6Sk  Anderson  v.  Evansville  Brew- 
ing Assoc.  ■  49  Ind.  A.  403,  97  NE 
445;  Lane  v.  Atlantic  Works,  111 
Mass.  186;  State  v.  Finn,  87  Mo. 
310. 

se.  U.  S. — ^Atlas  Portland  Cement 
Co.  v.  Hagen,  233  Fed.  24,  147  CCA 
94. 

Ala. — ^Alabama,  etc.,  R.  Co.  v.  Hill, 
93  Ala.  614.  9  S  722,  30  AmSR  66. 

Conn. — ^Ross  v.  Stamford,  88  Conn. 
260.    91   A    201. 

Del. — Graboskl  v.  New  Castle 
Leather  Co.,  22  Del.  146.  64  A  74. 


111. — Variety  Mfg.  Co.  v.  Landaker. 
227  111.  22.  81  NE  47:  Chicago  City  R 
Co.  v.  Saxby,  218  111.  274.  277,  72  NE 
755,  104  AmSR  218.  68  LRA  164;  Chi- 
cago, etc.,  R.  Co.  v.  Cooney,  196  111. 
466,  63  NE  1029  [aS  95  111.  A.  471]; 
Pullman  Palace  Car  Co.  v.  Bluhm. 
109  111.  20,  50  AmR  601;  Horney  v. 
St.  Louis,  etc..  R  Co.,  166  111.  A. 
547;  Bethany  v.  Lee,  124  111.  A.  397; 
Jollet  V.  L«  Pla.  109  111.  A.  336; 
Sandwich  v.  Dolan,  34  111.  A.  199 
[rev  on  other  grounds  133  111.  177,  24 
NE  626.  23  AmSR  598].  See  Rohmer 
V.  Anderson,  189  111.  A.  274.  Com- 
pare Moss  V.  Pardrldge,  9  111.  A.  490 
(which  was  a  most  extreme  case  and 
where  the  treatment  did  not  appeal  to 
ordinary  reason). 

Ind. — Stielser  v.  Carpenter,  183  Ind. 
23,  107  NE  467. 

Iowa. — Doran  v.  Waterloo,  etc,  R 
Co.,  147  NW  1100;  Rice  v.  Des  Moines. 

40  Iowa   638. 

Me. — Hooper  v.  Bacon,  101  Me.  631. 
64  A  950. 

Mass. — Gray  v.  Boston  El.  R.  Co., 
216  Mass.  143,  102  NE  71;  Hunt  v. 
Boston  Terminal  Co.,  212  Mass.  99. 
98  NE  786,  48  LRANS  116;  McOarra- 
han  V.  New  York,  etc,  R  Co..  171 
Mass.  211,  60  NE  610. 

Mich.— Reed  v.  Detroit.  108  Mich. 
224.    66   NW  967. 

Minn. — Fields  v.  Mankato  Electric 
Tract.  Co.,  116  Minn.  218,  133  NW 
677;  Goss  v.  Ooss,  102  Minn.  346,  113 
NW  690. 

Mo. — Scholl  V.  Grayson,  147  Mo.  A. 
662.  127  6W  416. 

N.  H. — Seeton  v.  Dunbarton,  73  N. 
H.  134,  59  A  944;  Tuttle  v.  Farmlng- 
tOB,  58  N.  H.  13. 

N.  C. — Sears  v.  Atlantic  Coast  Line 
R  Co.,  169  N.  C.  446.  86  SE  176. 

N.  D. — Pyke  v.  Jamestown.  16  N.  D. 
157.  107  NW  369. 

Oh. — Loeser  v.  Humphrey,  41  Oh. 
St.  378,  62  AmR  86;  Heintc  v.  Cald- 
well, 16  Oh.  Clr.  Ct.  630,  9  Oh.  Cir. 
Dec.  412;  Toledo  Electric  St.  R  Co. 
V.  Tucker.  13  Oh.  Cir.  Ct.  411,  7  Oh. 
Cir.  Dec.  189. 

Pa. — Wallace  v.  Pennsylvania  R. 
Co.,  222  Pa.  666,  71  A  1086,  128  AmSR 
817. 

R  I. — O'Ponnel]  v.  Rhode  Island 
Co.,   28   R   I.    245,   66  A   578. 

S.  C. — Berry  v.  Greenville.  84  S.  C 
122,  66  SE  1030,  19  AnnCas  978. 

Tenn. — Arkansas  River  Packet  Co. 
v.  Hobbs,  105  Tenn.  29.  68  8W  278; 
Heggie  v.  Barley,  6  Tenn.  Civ.  A. 
78. 

Tex. — Galveston,  etc.,  R.  Co.  ▼. 
Miller.  (Civ.  A.)  in  SW  874;  Free- 
man V.  Wilson,  (Civ.  A.)  149  SW 
413;  Sumner  v.  Kinney,'  (Civ.  A.>  . 
136  SW  1192;  Houston,  etc,  R  Co.  v. 
Hanks,  58  Tex.  Civ.  A.  298,  124  SW 
136;  Dallas  v.  Meyers.  (Civ.  A.)  56 
SW  742;  Houston,  etc.,  R  Co.  v. 
Hollis.  2  Tex.  A.  CSv.  Cas.  t  218. 

Wis. — Selleck  V.  JanesviUe.  100 
Wis.  157,  76   NW  975,  69  AmSR  906r 

41  LRA  663. 

N.  S.— Small  V.  WestvlIIe,  40  N.  S. 
226. 

Compare  Thorne  v.  California  Stage 
Co.,    6    Cal.    232    (where    it    was    held 


For  iKter  oMws,  drrelopineats  and  ehMvea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§72] 


DAMAGES 


[17  C.  J.]     739 


intervening  malpractice  of  a  Biuveon  or  physician.*^ 
And  it  is  obvious  that  if  plaintiff  has  been  negligent 
in  selecting  a  physician  or  in  adopting  a  conrse  of 
treatment,  he  cannot  hold  defendant  Uable  for  the 
consequences  of  such  negligence.'* 

LrespoiuiUe  agents.  The  intervention  of  the 
act  of  an  irresponsible  agent,''  such  as  a  child,*"  or 
an  animal,''  is  not  ordinarily  r^arded  as  sufficient 
to  break  the  casual  connection  between  plaintiff's 
act  and  the  damage. 

Natural  agenciea.  Natural  phenomena  of  a  usual 
and  ordinary  kind  are  not  regarded  as  independent 


intervening  agencies  which  will  break  the  chain  of 
causation  between  a  wropgfui  act  or  omission  and 
the  ensuing  loss.''  Of  this  character  are  ordinary 
winds  "  or  rains.'* 

Disease.  Although  the  inmiedlate  cause  of  dam- 
age is  disease,  defendant  may  be  liable  therefor 
in  case  his  wrongful  act  superinduced  such  disease 
or  impairment  of  health."  However,  the  fact  that 
an  injury  to  the  person  creates  a  decreased  power 
of  resistance  to  a  disease  will  not  in  itself  render 
the  injury  the  proximate  cause  of  a  subsequently 
contracted  disease." 


that  evidence  was  competent  that 
plalntlfTs  Injuries  were  partially  the 
result  of  Improper  treatment  on  the 
part  ot  his  attending  physician,  but 
that  there  could  be  no  evidence  as  to 
the  professional  reputation  of  the 
physician). 

"The  law  (if  the  Injured  person 
iises  ordinary  care  In  selecting  a 
physician  and  in  the  employment  of 
other  means  to  effect  a  cure)  regards 
an  injury  resulting  from  the  mistalce 
of  a  physician  or  from  a  failure  of 
the  means  employed  to  effect  a  cure 
as  a  part  of  the  immediate  and  direct 
damages  which  naturally  flow  from 
the  injury."  Chicago  City  R.  Co.  v. 
Saxby,  supra. 

[a]  rbjalaltm.  sdaeted  Ity  defesp 
daat. — (1)  The  rule  stated  in  the 
text  applies  where  treatment  is  ad- 
ministered by  a  physician  selected 
by  defendant.  Braley  v.  Pine  Wood 
Lumber  Co..  1S8  La.  119,  70  S  S7; 
Martin  v.  Cunningham,  93  Wash.  517, 
ICl  P  355.  (2)  where  a  brakeman's 
foot  was  crushed  by  defendant's  neg- 
ligence, and  the  brakeman  allowed  its 
amputation  on  the  advice  of  defen- 
dant's surgeon,  the  amputation  was 
the  result  of  defendant's  negligence, 
and  whether  or  not  the  physician 
made  a  mistake  is  immaterial.  St 
Louis,  etc.,  R.  Co.  y.  Doyle,  (Tex. 
Civ.  A.)    26   SW  481. 

[h]  Vsa  of  oplatMk— The  aggra- 
vation of  the  consequences  of  a  per- 
sonal Injury  by  the  use  of  opiates 
taken  under  the  direction  of  a  physi- 
cian to  alleviate  pain  is  not  a  de- 
fensive fact  in  .in  action  to  recover 
damages  for  the  injury,  as  the  neces- 
sity arises  from  the  negligent  acts 
causing  the  injury  and  not  from  the 
negligence  of  the  party  injured. 
Pyke  V.  Jamestown,  16  N.  D.  157, 
X07  NW  359. 

OoatrfbatozT  aecUronae  in  tallSar 
to  saeor*  niopar  tt—,tmua*  see  Neg- 
ligence {29  C^c  532]. 

87.  Chicago,  etc..  R.  Co.  v.  Hell, 
164  Fed.  626,  83  CCA  400;  Wade  v. 
Mt.  Vernon.  123  App.  Dlv.  796.  108 
NTS  241:  Sauter  v.  New  York  Cent., 
etc..  R.  (!;o..  6  Hun  44«  [aff  66  N.  T. 
50.  23  AmR  18]. 

58.  Galveston,  etc.,  R.  Co.  v.  Mil- 
ler. (Tex.  Civ.  A.)  191  SW  374;  Vlnet 
■V.  Rex.  25  CanLTOccNotes  139,  9  Can. 
Szch.   352. 

59.  Harrison  v.  Berkley,  32  8.  C 
L,.  525.  560.  47  AmD  578. 

"For  proximate  and  natural  con- 
sequences, not  controlled  by  the  un- 
foreseen agency  of  a  moral  being,  ca- 
pable of  discretion,  and  left  free  to, 
choose,  or  by  some  unconnected 
cause  of  greater  influence,  a  wrong- 
doer must  generally  answer,  however 
small  was  the  probabllify  of  their 
occurrence."  Harrison  v.  Berkley, 
supra. 

60.  Ind.-T-Binford  v.  Johnston,  82 
Ind.  426,  42  AmR  508. 

Kan. — Osage  CJity  v.  tiarkin,  40 
Kan.  206.  19  P  658,  10  AmSR  186,  2 
LRA   56. 

Mass. — Lane  v.  Atlantic  Works,  111 
Mass.  136;  Lane  ▼.  Atlantic  Works, 
107    Mass.   104. 

M.O. — Nagel  v.  Missouri  Pac.  R. 
Co..   7S  Mo.  658,  42  AmR  418.    , 

Pa. — Plttsbtirg,  etc..  Pass.  R.  Co.  v. 
Caldwell.  74  Pa.  421. 

BnK- — Lynch  v.  Nurdin,  1  Q.  B. 
29     41    BCTL    422,    113    Reprint    1041; 


Dixon  V.  Bell,  6  M.  A  S.  198,  105  Re- 
print 1023,  19  EIRC  26.  But  see  Man- 
gan  V.  Atherton,  L.  R.  1  Exch.  239 
(holding  that,  where  a  defendant  left 
on  a  street,  exposed  tor  sale,  a  ma- 
chine for  crushing  oil  cake  by  rol- 
lers, into  the  cogs  of  which  one  child 
put  his  Angers  while  another  turned 
the  crank,  and  the  flngers  of  the  first 
were  crushed,  the  damages  were  too 
remote). 

61.  Conn. — Barnum  v.  Vandusen, 
16  Conn.  200. 

Oa. — ^Atlanta  v.  Wilson,  69  Oa.  644, 
27  AmR  396. 

Ind. — ^FuUe  t.  Wyoott,  25  Ind.  321. 

Iowa. — West  v.  Ward,  77  Iowa  823. 
42  NW  309.  14  AmSR  284. 

Kan. — Topeka  v.  Tuttle,  5  Kan. 
31lT 

Mel — ^Aldrich  T.  Oorham,  77  Me. 
288. 

Mass. — McDon&ld  v.  Snelllng,  14 
Allen  290,  92  AmD  76S;  Barnes  v. 
Chapin,  4  Allen  444,  81  AmD  710. 

Minn. — Griggs  v.  Fleckenstein,  14 
Minn.  81,  100  AmD  199. 

N.  T. — Kennedy  v.  New  York,  78 
N.  Y.  365,  29  AmR  169;  Radway  v. 
Brlggs,  37  N.  Y.  266:  Clark  v.  Union 
Ferry  Cto.,  36  N.  Y.  485,  91  AmD 
66. 

N.  C— Welch  V.  Plercy,  29  N.  C. 
365. 

Tex. — St.  Louis  Cattle  Co.  v.  Qhol- 
Bon,  (Clv.  A.)  30  SW  269. 

Bng. — Leame  V.  Bray,  3  East  693, 
102  Reprint  724. 

Que. — Vital  v.  TStrault,  4  Montr. 
Super.  204. 

ea.  Cal. — ^Holt  Mfg.  Co.  V.  Thorn- 
ton, 136  Cal.  232,  68  P  708. 

111. — Illinois  (:ent.  R.  Co.  v.  Heis- 
ner,    45   III.  A.    143. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Nltsche.  126  Ind.  229.  235.  26  NB  61, 
22  AmSR  582.  9  LRA  750. 

Mass. — Derry  v.  Flitner,  118  Mass. 
131. 

Miss. — Mississippi,  etc.,  R.  Co.  ▼, 
Archibald,  67  Miss.  38,  1  S  212. 

Pa.— Scott  V.  Hunter,  46  Pa.  192, 
84   AmD  542. 

Tenn. — Postal  Tel.-Cable  Co.  v. 
Zopfl,  93  Tenn.  369,  24  SW  633. 

Wis. — Cobb  V.  Smith.  38  Wis.  21. 

"One  who  is  himself  without  fault 
has,  in  justice  and  common  fairness, 
a  right  to  recover  from  one  who  has 
caused  him  loss  by  a  tortious  act, 
although  an  ordinary  natural  occur- 
rence entered  into  the  chain  of  events 
which  culminated  in  the  loss." 
Louisville,  etc.,  R.  Co.  v.  Nitsche, 
supra. 

Delay  by  carrier  •■  prosbaat* 
oans*  of  lorn  see  Carriers  I  409.     . 

Bxcepted  cans*  •■  woxbnate  oaose 
of  loss  of  goods  earned  see  Ciarriers 
iS  158-162. 

es.  Louisville,  etc.,  R.  Co.  v. 
NitRche.  126  Ind.  229,  26  NE  61,  22 
AmSR  582,  9  LRA  750;  Kellogg  v. 
Chicago,  etc.,  R.  Ck>.,  26  Wis.'  223,  7 
AmR  69. 

04.  Postal  Tel.-Cable  Co,  v.  Zopfl, 
93  Tenn.  369,  24  SW  633. 

es.  U.  S. — Maguire  v.  Sheehan,  117 
Fed.  819,  64  CCA  642,  59  LRA  496. 

Ala. — East  Tennessee,  etc..  R.  Co. 
V.  Lockhart.  79  Ala.  316. 

Del. — People's  R.  Co.  v.  Baldwin,  23 
Del.  383,  72  A  979. 

111. — Toledo,  etc.,  R.  Co.  v.  Bad- 
deley.  54  111.  19,  6  AmR  71;  Mt. 
Carmel   r.   Howell,   36  111.  A.  68   [aff 


137  111.  91,  27  NB  77 


l. 


116  Ind,  443,  17  NE  297;  Louisville, 
etc.,  R.  Co,  V.  Falvey,  104  Ind.  409,  3 
NE  889,  4  NE  908;  Terra  Haute,  etc^ 
R,  Co.  V.  Buck,  96  Ind.  346,  49  AmR 
168. 

Iowa. — Luisi  V.  Chicago  Great 
Western  R.  Co.,  166  Iowa  458,  136 
NW  822. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Kemp,  61  Md.  74,  619,  48  AmR  134. 

Mass. — McOarrahan  v.  New  York, 
etc.,  R.  Co.,  171  Mass.  211,  50  NB 
610;  Coleman  v.  New  York,  etc.,  R. 
Co.,  106  Mass.  160. 

Mo. — Secklnger  v.  Philibei't,  etc, 
Mfg.  Co..  129  Mo.  690,  31  SW  957; 
Thomas  v.  St.  Louis,  etc.,  R.  Co.,  187 
Mo.  A.   420,   173   SW  728. 

N.  Y. — Tice  v.  Munn,  94  N.  Y. 
621;  Sallie  v.  New  York  City  R.  Co.. 
110  App.  Dlv.  665,  97  NYS  491;  Wood 
v.  New  York  Cent.,  etc.,  R.  Co.,  83 
App.  Dlv.  604.  82  NYS  160  [aff  179 
N.  Y.  657  mem.  71  NE  1142  mem]; 
Stephens  v.  Woodruff,  18  App.  Dlv. 
626,  45  NYS  712;  Bial  v.  Interurban 
St.  R.  Co.,  90  NYS  434. 

Pa.— Dickson  v.  Hollister.  123  Pa. 
421.  16  A  484,  10  AmSR  533. 

Tex. — Houston,  etc.,  R.  Co.  v.  Les- 
lie, 57  Tex.  83;  Cohen  v.  Rittimann, 
(Clv.  A.)  139  SW  59;  Missouri,  etc 
R.  Co.  v.  Hannig,  20  "Tex.  Civ.  A.  649, 
49  SW  116;  Texas,  etc.,  R.  Co.  v. 
Qott,  20  Tex.  Civ.  A.  835,  60  dW 
193 

Vt.— Bagley  v.  Mason,  69  Vt.  176, 
37  A  287. 

Man. — ^Ham  v.  Canadian  R.  Co.,  21 
Man.  480. 

Ont. — Morrison  v.  Pere  Marquette 
R.  Co.,  28  Orft;  L.  319,  4  OntWN  889, 
12  DomLR  344,  15  CanRC^s  406  [dlsm 
app  27  Ont.  L.  551  (aff  27  Ont.  L. 
271)];  Toms  v.  Toronto  R.  Co.,  22 
Ont.  L.  204,  2  OntWN  169,  17  OntWR 
254  [app  dism  44  C^an.  S.  C.  268,  SO 
AnnCas  985]. 

[a]  Tnbexoalosis. — ^Where,  in  a 
suit  for  injuries  by  being  struck  by 
a  stick  thrown  from  a  machine,  there 
is  evidence  that  plaintiff  before  the. 
accident  never  had  symptoms  of 
consumption,  and  that  this  disease 
afterward  attacked  him,  and  several 
physicians  testify  that  the  disease 
might  be  attributed  to  such  an  in- 
jury, the  question  whether  the  blow 
was  the  proximate  cause  of  the 
disease  is  properly  submitted  to  the 
jury.  Secklnger  v.  Phllibert,  etc., 
Mfg.  Co.,  129  Mo.  590,  31  SW  967. 
,  66.  Weber  v.  Third  Ave.  R.  Co.,  12 
App.  Dlv.  512,  42  NYS  789;  Anton  v. 
Chicago,  etc.,  R.  Co..  92  Wash.  305. 
159  P  115;  Gray  v.  Chicago,  etc.,  R. 
Co.,  153  Wis.  637,  142  NW  605. 

[a]  ZUnstratloiia.  —  (1)  Medical 
testimony  to  the  effect  that  an  in- 
jury such  as  plaintiff  received  Is 
likely  to  induce  or  Incite  tuberculosis 
by  reducing  the  natural  resistance  of 
the  patient,  lowering  his  vitality, 
and  putting  him  In  a  condition  where- 
by he  la  unable  to  withstand  Infec- 
tion, is  inaufllclent  to  show  a  causal 
relation  between  the  Injury  and 
tuberculosis  shown  to  exist  In  an  in- 
cipient stage  somewhat  over  a  year 
later.  Gray  v.  Chicago,  etc,  R.  Co., 
153  Wis.  637,  142  NW  505.  (2)  An 
injury  to  the  knee  which  so  reduces 
the  Injured  person's  vitality  as  to 
render  him  unable  to  resist  the  germa 
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[$  73]  (S)  Concnrrlng  Oaoaes.  The  aet  ^r 
omission  complained  of  must,  as  has  been  noted,*' 
have  been  the  proximate  cause  of  the  damage;  it  is 
not  alone  sufficient  that  it  concurred  in  producing 
the  injury,**  nor  that  the  damages  would  not  have 
resulted  without  its  concurrence.*"  Where  several 
proximate  causes  contribute  to  an  accident,  each 
being  an  efficient  cause  without  the  operation  of 
which  the  injury  would  not  have  happened,  it  has 
been. declared  that  the  injury  may  be  attributed  to 
any  or  all  of  such  causes^"  Where  two  or  more  in- 
dependent causes  concur  in  producing  an  effect, 
and  it  cannot  be  determined  which  was  the  efficient 
and  cpntrolling  cause,  or  whether,  without  the  C09- 
currence  of  both,  the  event  would  have  happened  at 
all,  and  defendant  is  responsible  for  only  one  of 
such   causes,   no   recovery   can   be   had.'^     Where 


however,  the  act  or  omission  complained  of  predomi- 
nates over  the  influence  of  other  concurring  causes 
it  will  in  general  be  held  to  be  the  proximate 
caused'  The  fact  that  the  peculiar  physical  con- 
dition in  which  plaintiff  is  at  the  time  of  defend- 
ant's wrongful  act  aggravates  the  injuiy  will  not 
prevent  such  injuries  from  being  regarded  as  proxi- 
mate." 

Disease.  The  fact  that  plaintiff  is  afflicted  with 
a  disease  or  weakness  which  has  a  tendency  to  ag- 
gravate the  injury  will  not  prevent  defendant's 
wrongful  act  from  being  regarded  as  the  proximate 
cause.'*  But  where  defendant's  wrongful  act  does 
not  cause  a  diseased  condition  but  only  aggravates 
and  increases  the  severity  of  a  condition  existing 
at'  the  time  of  the  injury,  plaintiff  may  recover  only 
for  such  increased  or  augmented  sufferings  as  are 


of  consumption  which  directly  enter 
his  luns  from  the  outside  Is  not  the 
proximate  cause  of  the  consumption. 
Weber  v.  Third  Ave.  R.  Co.,  12  App. 
Dlv.   512,   42   NTS   789. 

67.  See  supra  {  71. 

68.  Ind. — Backes  v.  Dant,  65  Ind. 
181;  Collier  v.  Early,  54  Ind.  559; 
Krach  v.  Hellman,  53  Ind.  517. 

Iowa. — Bosch  V.  Burlington,  etc.,  R. 
Co.,  44   Iowa  402,  24  AmR  754. 

N.  Y.— Cook  y.  Mohawk,  207  N.  Y. 
311,  100  NE  816. 

Pa. — McGrew  v.  Stone,  53  Pa.  486. 

Tenn. — Sullivan  County  v.  Ruth, 
106  Tenn.   85,   59   SW  138. 

69.  McGrew  y.  Stone,  53  Pa.  436; 
Jones  V.  George,  61  Tex.  345,  48  AmR 
280. 

7a  Ring  V.  Cohoes,  77  N.  Y.  88, 
33  AmR  574;  Chadey  v.  Fargo,  6  N.  D. 
173,  64  NW  932. 

71.  Baltimore,  etc.,  R.  Co.  v. 
Reaney,  42  Md,  117;  Marble  v.  Wor- 
cester,  4  Gray  (Mass.)  395;  York  v. 
Canada  Atlantic  SS.  Co.,  22  Can.  S.  C 
167. 

73.  Pollett  v.  Long,  66  N.  Y.  200; 
Harrison  v.  Berkley,  32  S.  C.  Li.  526, 
47  AmD  578. 

[a]  ninatnrtloib— Where  personal 
Injuries  result  in  part  from  the  neg- 
ligence of  defendant  street  railroad 
and  in  part  from  plaintiff's  Intoxica- 
tion, which  does  not  contribute  to 
cause  the  injury,  plaintiff  may  re- 
cover for  the  injuries  he  would  have 
suffered  If  sober.  O'Keefe  v.  Kansas 
City  Western  R.  Co.,  87  Kan.  322,  124 
P  416,  48  LRANS  135. 

73.  Col* — Colorado  Springs,  etc.. 
R.  Co.  v.  Nichols,  41  Colo.  272,  92 
P  691,  20  liRANS  215. 

111. — Chicago  City  R.  Co.  v.  Saxby, 
213  111.  274,  72  NE  755,  104  AmSR  218, 
68  LRA  164;  Simpson  v.  Peoria  R. 
Co.,    179    111.   A.    307. 

Ind. — Sherman  ▼.  Indianapolis 
Tract.,  etc.,  Co.,  48  Ind.  A.  623,  96  NE 
473. 

Ky, — Iiouisvllle,  etc.,  R.  Co.  v, 
Daugherty,  108  SW  836,  32  KyL  1392, 
15  LRANS  740. 

.  Lb. — Roth  y.  Russell,  141  La.  581, 
75  8   418. 

Mass. — ^Webber  v.  Old  Colony  St. 
R.  Co.,  .210  Mass.  432.  97  NE  74; 
Spade  V.  Lynn,  etc.,  R.  Co.,  172  Mass. 
488,  52  NB  747,  70  AmSR  298,  43 
LRA  832. 

Mich.— Hall  V.  Cadillac,  114  Mich. 
99.  72  NW  33. 

Minn. — Maroney  v.  Minneapolis, 
etc.,  R.  Co.,  123  Minn.  480,  144  NW 
149,  49  LRANS  756;  Ross  v.  Great 
Northern  R.  Co..  101  Minn.  122,  111 
NW  951;  Watson  v.  Rheinderknecht, 
82  Minn.  235,  84  NW  798. 

Mo. — Strode  v.  St.  Louis  Transit 
Co.,  87  SW  976;  Glllogly  v.  Dunham, 
187  Mo.  A.  551,  174  SW  118;  Thomas 
v.  St.  Louis,  etc.,  R.  Co.,  187  Mo.  A. 
420,  173  SW  728;  Patterson  v.  Spring- 
field Tract.  Co.,  178  Mo.  A.  250.  163 
SW  955;  Basham  v.  Hammond  Pack- 
ing Co.,  107  Mo.  A.  542,  81  SW 
1227. 


N.  Y.— Ttce  V.  Munn,  94  N.  Y.  621 
mem;  Blssell  v.  Russell,  94  N.  Y.  620 
mem. 

Oh. — Cleveland,  etc..  R.  Co.  v.  Mc- 
Lean, 1  Oh.  Clr.  Ct.  112,  1  Oh.  Cir. 
Dec.  67. 

Pa. — Austrian  v.  United  Tract. 
Co.,  19^Pa.  Super.  829. 

Tenn. — ^Elrod  v.  Franklin,  204  SW 
298. 

Tex. — North  German  Lloyd  SS.  Co. 
V.  Roehl,  (CIV.  A.)  144  SW  322; 
Missouri,  etc.,  R.  Co.  y.  Byrd,  40  Tex. 
Civ.  A.  316.  89  SW  991;  Texas,  etc., 
R.   Co.    v.    Lee,    32    Tex.   Civ.   A.    23, 

74  SW  345;  St.  Louis  Southwestern 
R.  Co.  v.  Ferguson,  26  Tex.  Civ.  A. 
460,  64  SW  797. 

Va.— Virginia  R.,  etc..  Co.  v.  Hub- 
bard, 120  Va.  664,  91  SB  618. 

Wash. — Jordan  v.  Seattle,  SO  Wash. 
298,  70  P  743. 

W.  Va. — Perkins  v.  Monongahela 
Valley  Tract.  Co.,  95  SE  797. 
'  [a]  ZUiurtrAtlona.— (1)  A  physical 
Injury  to  the  back  precipitating  the 
troubles  incident  to  a  congenital  en- 
larged lumbar  vertebra,  in  the  ab- 
sence of  other  proof,  will  be  con- 
sidered as  the  proximate  cause,  set- 
ting other  causes  of  damage  In  mo- 
tion.     Roth   v.   Russell,    141    La.    581, 

75  S  418.  (2)  That  plaintiff  was  pre- 
disposed to  tuberculosis,  so  that  her 
Injuries  resulting  from  a  sprain  were 
greater  than  might  reasonably  be  ex- 
pected, affords  neither  defense  nor 
mitigation  of  damages.  Thomas  v. 
St.  Louis,  etc.,  R.  Co.,  187  Mo.  A.  420, 
173  SW  728. 

[b]  Applloatlona  of  wl*. — (1) 
Where  personal  injuries  result  in 
part  from  negligence  of  defendant 
and  in  part  from  plaintiff's  voluntary 
intoxication,  but  the  intoxication  "is 
not  a  contributory  cause  of  his  in- 
jury, the  jury  should  award  plaintiff 
the  damages  fairly  chargeable  to  de- 
fendant's negligence,  but  not  any 
added  injuries  or  losses  resulting 
from  Intoxication.  O'Keefe  v.  Kan- 
sas City  Western  R.  Co.,  87  Kan. 
322,  124  P  416,  48  LRANS  135.  (2) 
Where  a  carrier's  negligent  act  in- 
flicted bodily  injury  on  plaintiff,  a 
woman  enceinte,  whereby  the  prema- 
ture child  died,  plaintiff,  although  not 
entitled  to  damages  for  loss  of  the 
child,  could  recover  for  her  own  In- 
junr,  including  mental  and  physical 
suffering  endured  as  a  natural  and 
proximate  result  of  the  Injury  to  her 
person,  she  being  entitled  to  bear 
her  child  in  nature's  way  and  time. 
Big  Sandy,  etc.,  R.  Co.  v.  Blanken- 
Bhfp,  133  Ky.  438,  118  SW  816,  23 
LRANS  345,  19  AnnCas  264.  (3)  It 
may  be  shown  that  plaintiff's  injury 
resulting  In  the  loss  of  toes  on  one 
foot  was  enhanced  by  that  leg  being 
naturally  shorter  than  the  other. 
Nebonne  v.  Concord  R.  (3o.,  68  N.  H. 
296.  44  A  521. 

74.  U.  S. — ^Wabash  R.  Co.  v. 
Mathew,  199  U.  8.  605,  26  SCt  752, 
50  L.  ed.  329  [aff  116  Mo.  A.  468.  78 
SW  271,  81  SW  646];  Southern  Pac. 


Co.  V.  Cavin,  144  Fed.  848,  75  CCA 
350;  Magulre  v.  Sheehan.  117  Fed. 
819,  64  (fCA  642,  59  LRA  496;  Crane 
El.  Co.  v.  Llppert,  63  Fed.  942,  11 
CCA  621. 

Ala. — ^Birmingham  R.,  etc.,  0>.  v. 
Sloan,  74  S  359;  Louisville,  etc..  R. 
Co.  V.  Carter,  195  Ala.  382,  70  S  655, 
AnnCasl917E  292;  Seaboard  Air  Line 
R.  Co.  V.  Standifer,  190  Ala.  260,  67 
S  391;  Montgomery,  etc.,  R.  Co.  v. 
Mallette,  92  Ala.  209,  9  S  363r  Louis- 
ville, etc.,  R.  Co.  V.  Jones,  83  Ala. 
376,  3  S  902. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Smith,  102  Ark.  662,  145  SW 
218;  Missouri,  etc.,  R.  Co.  v.  Daniels. 
98  Ark.  352,  136  SW  651;  St.  Louis 
Southwestern  R.  Co.  v.  Lewis,  91  Ark. 
343,   350,   121   SW  268    [clt  Cyc]. 

Cal.— Campbell  v.  Los  Angeles 
Tract.  Co.,   137  Cal.  665,  70 'P  624. 

Del. — Braunstein  v.  People's  R.  Co., 
25  Del.  55,  78  A  609. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Lukens,  32  App.  442;  Ouenther  v. 
Metropolitan  R.  Co.,  23  App.  493. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Dees,  56  Fla.  127,  48  S  28. 

Ga. — Bray  v.  Latham,  81  Ga.  640, 
8  SE  64:  Moultrie  v.  Cook,  U  Ga,  A. 
649,  75  SB  991. 

Ida. — Jones  v.  (Taldwell,  20  Ida.  5, 
116  P  110,  48  LRANS  119. 

111. — Chicago  Union  Tract.  Co.  v. 
May,  221  III.  530,  77  NE  933  [aff  125 
111.  A.  144];  Chicago  City  R.  Co.  v. 
Saxby,  213  111.  274,  72  NB  755,  104 
AmSR  218,  68  LRA  164;  Simpson  v. 
Peoria  R.  Co.,  179  111.  A.  307;  Hll- 
Uard  V.  Chicago  City  R.  Co.,  163  lU. 
A.  282.  See  Forrest  v.  Roper  Fur- 
niture Co.,  187  111.  A.  504  [afl  267 
111.  331,  108  NE  328]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Synder,  117  Ind.  435,  20  NE  284,  10 
AmSR  60,  3  LRA  434;  Ohio,  etc.,  R. 
Co.  V.  Hecht,  115  Ind.  443,  17  NB 
297;  Louisville,  etc.,  R.  Co.  v.  Jones, 
108  Ind.  561,  9  NE  476;  Louisville, 
etc,  R.  Co.  V.  Palvcy,  104  Ind.  409. 
3  NE  389,  4  NE  908:  Terre  Haute, 
etc.,  R.  Co.  V.  Buck,  96  Ind.  346,  49 
AmR  168;  In  re  Bowers,'  (A.)  116  NE 
842. 

Iowa. — Clark      v.      Sioux      County, 
178  Iowa  176,  159  NW  664;  Allison  v. 
Chicago,   etc.,   R.   Co.,   42   Iowa  274. 
•   Ky. — Taylor  Coal  Co.  v.  Miller,  168 
Ky.  719,  182  SW  820. 

La. — Laplelne  v.  Morgan,  etc..  SS. 
Co.,  40  La.  Ann.  661,  4  S  876,  1  LRA 
378. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Kemp,  61  Md.  74. 

Mich. — Hunter  v.  Durand,  137  Mich. 
53,  100  NW  191;  Schwingschlegl  v. 
Monroe,  118  Mich.  688,  72  NW  7; 
Elliott  V.  Van  Buren,  83  Mich.  49,  20 
AmR  668. 

Minn. — Bloomqutst  v.  Minneapolis 
Furniture  Co..  112  Minn.  143,  127  NW 
481:  Krai  v.  Burlington,  etc.,  R.  Co.. 
71  Minn.  422,  74  NW  166;  Newhart  v. 
St.  PaUl  City  B.  Co.,  51  Minn.  48. 
52  NW  983;  Purcell  v.  St.  Paul  City 
R.    Co.,    48    Minn.    134,    60    NW    1034. 


For  lata*  oasts,  drrelopmaats  and  ohaafM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  natural  and  proximate  result  of  defendant's 
act." 

[$  74]     (1)    Innocent  and  Wrongful  Oauses.   Aa 
between  an  innocent  and  a  wrongful  cause,  the  law 

16  LRA  203;  SharUe  T.  Minneapolis, 

17  Minn.   308. 
Mo. — Brown    v.    Hannibal,    etc..   R. 

Co.,  66  Mo.  588;  Bridges  v.  Dunham, 
(A.)  183  SW  703;  Mathew  v.  Wabash 
K  Co..  115  Mo.  A.  468,  78  SW  271,  81 
SW  646  [aff  199  U.  S.  60E  mem,  26 
set  752,  50  L.  ed.  3293;  Delaplaln 
V.  Kansas  City,  109  Mo.  A.  107,  8S 
SW  71. 

Mont. — ^Buries  v.  Oregon  Short 
Line  R.  Co.,  49  Hont.  129,  140  P  513, 
AnnCa8l916A   87.3. 

Nev. — Murphy  v.  Southern  Pac.  Co., 
31  Nev.  120,  147,  101  P  322,  21  Ann 
Cas   502    Cquot    dye]. 

N.  H. — Jewell  v.  Grand  Trunk  R. 
Co.,  55  N.  H.  84. 

N.  J. — Haufler  v.  Public  Service  R. 
Co..   79   N.   J.   L.   404.   75  A   163. 

N.  M. — Roswell  v.  Davenport,  14 
N.  M.  91.  94.  89  P  256   [clt  Cyc]. 

N.  Y.— Weber  v.  Third  Ave.  R.  Co., 
12  App.   Dlv.   512.  42   NTS   789. 

Oh. — Toledo,  etc..  Tract.  Co.  v.  Mc- 
Fall.  28  Oh.  Clr.  Ct.  362. 

Or. — Dorn  v.  Clarke-Woodward 
Drug  Co.,  65  Or.  618.  183  P  351. 

Tex. — ChlcaKO,  etc.,  R.  Co.  v. 
Groner,  61  Tex.  Civ.  A.  65.  Ill  SW 
667;  San  Antonio,  etc,  R.  Co.  v.  Klv- 
lln.  42  Tex.  Civ.  A.  633,  93  SW 
709;  Green  v.  Houston  Electric  Co.. 
40  Tex.  Civ.  A.  260,  89  SW  442;  Gal- 
veston, etc.,  R.  Co.  V.  Butcbek,  34 
Tex.  Civ.  A.  194,  78  SW  740;  Texas 
Midland  R.  Co.  v.  Little,  (Civ.  A.)  77 
SW  958;  Texas,  etc.,  R.  Co.  v.  Lynch, 
(Civ.  A.)  73  SW  65;  Gulf,  etc.,  R.  CO. 
V.  Reagan.   (Civ.  A.)  34  SW  796. 

Va. — Virginia  R  etc.,  Co.  v.  Hub- 
bard, 120  Va.  664,  91  SB  618;  Shen- 
andoah Valley  R.  Co.  v.  Moose,  83 
Va.   827.   3   SE  796. 

Wash. — Frick  v.  Washington  Water 
Power  Co..  76  Wash.  12.  135  P  470; 
Frick  V.  Washington  Water  Power 
Co.,  72  Wash.  214,  220,  130  P  98  [clt 
Cyc];  Jordan  v.  Seattle,  30  Wash.  298, 
TO  P  743. 

Wis. — Vosburg  v.  Putney,  86  Wis. 
278,  56  NW  480;  Smalley  v.  Apple- 
ton,  75  Wis.  18,  43  NW  886;  Mc- 
Namara  v.  Clintonville.  62  Wis.  207. 
22  NW  472,  61  AmR  722;  Brown  v. 
Chicago,  etc.. .  R.  Co.,  64  Wis.  342, 
11  NW  856,  41  AmR  41:  Stewart  v. 
Ripon,  38  Wis.  684;  Oliver  v.  La 
Valle,  36  Wis.  592. 

Alta. — McGarry  v.  Canada  West 
Coal  Co.,  2  Alta.  L.  270. 

Que. — Lrf>ranger  v.  Dominion  Trans- 
port Co.,  16  Que.  Super.  195. 

[a]  nimtnitlona. — (1)  Where 
plaintiff,  suing  for  negligent  injury, 
had  latent  diseased  condition  which 
in  itself  did  noit  cause  pain  and  suf- 
fering, but  such  condition  plus  the 
accident  caused  pain,  the  accident, 
and  not  the  condition,  was  the  proxi- 
mate cause  of  the  suffering.  Jones 
V.  Caldwell,  20  Ida.  5.  116  P  110,  48 
LRANS  119.  (2)  One  who  had  al- 
ready Incurred  hernia  may  recover 
for  subsequent  Injury  Increasing  the 
existing  hernia  or  causing  another. 
Louisville,  etc.,  R.  Co.  v.  Kerrlck. 
178  Ky.  486,  199  SW  44.  (3)  "If  tke 
plaintiff's  tuberculosis  had  been  di- 
rectly caused  by  this  accident.  It 
would  of  course  have  been  an  ele- 
ment of  damages.  So,  if  it  were  In- 
duced without  any  other  intervening 
cause  by  her  weakened  condition  or 
her  loss  of  blood.  Itself  directly 
caused  by  the  accident,  the  same 
would  be  true.  And  if  at  the  time 
of  her  injuries  there  were  germs  of 
tuberculosis  in  her  system,  and  if 
the  direct  consequence  of  her  in- 
juries was  to  lessen  her  general 
health  and  cause  weakness  and  re- 
duce her  power  of  resistance  to  the 
toxic  effect  of  these  germs,  and  if 
•solely  by  reason  thereof  the  tuber- 
culosis which  had  been  merely  latent 
In  her  system  became  developed  Into 
an   existing   disease,   as   on    the   evl- 


uniformly  regards  the  latter  as  the  proximate  and 
legally  responsible  cause.^* 

[$  75]    d.    Nstnral  and  Probable  Oonseftuenees 
— (1)  In  QsneraL    A  wrongdoer  is  responsible  for 


dence  the  jury  were  warranted  tn 
finding,  they  would  then  have  a  right 
to  find  that  the  tuberculosis  was  a 
direct  and  immediate  result  of  her 
Injuries  and  to  assess  damages  there- 
for. ...  If.  however,  her  tuber- 
culosis came  from  germs  introduced 
Into  her  system  after  she  had  sus- 
tained these  injuries,  or  by  the  opera- 
tion of  some  other  subsequent  and 
Independent  cause,  then,  even  though 
the  disease  would  not  have  developed 
and  manifested  itself  but  for  her 
physical  condition  having  been  weak- 
ened and  her  power  of  resistance  di- 
minished by  those  injuries.  It  well 
may  be  that  she  could  recover  no 
damages  for  that  sickness  and  Its 
consequences."  Larson  v.  Boston  TSX. 
R.  Co..  212  Mass.  2(2,  267,  98  NB  1048. 

[b]  AppUoatlons  of  nl*.— (1) 
Where  plaintiff  was  In  good  health 
prior  to  a  personal  injury  due  to  de- 
fendant's negligence,  but  the  shock 
of  such  Injury  produced  delirium 
tremens,  by  reason  of  which  and  of 
his  acts  during  delirium  his  recovery 
from  the  injury  waS'  retarded  and 
rendered  less  complete,  \he  fact  that 
his  susceptibility  to'  the  disease  was 
the  result  of  his  own  voluntary  acts 
cannot  be  consideied  in  mitigation  of 
damages,  but  defendant  Is  liable  for 
all  damages  resulting  from  the  dis- 
ease, as  well  as  from  the  original  in- 
jury. Magulre  v.  Sheehan,  117  Fed. 
819,  54  CCA  642,  59  LRA  496.  (2) 
Where  plaintiff  sustained  hernia  aa  a 
result  of  defendant's  actionable  neg- 
ligence, plaintiff  was  not  precluded 
from  recovering  full  damages  be- 
cause he  was  predisposed  to  hernia. 
St.  Louis  Southwestern  R.  Co.  v. 
Lewis,  91  Ark.  343.  121  SW  268. 
(3)  Failure  to  offer  evidence  that 
plaintiff  was  in  good  health  before  an 
accident  does  not  preclude  a  recov- 
ery by  plaintiff  for  injuries  sus- 
tained, as  prior  ill  health  would  not 
defeat  a  recovery,  but  would  merely 
affect  the  amount  of  damages.  Stand- 
ard Oil  Co.  V.  Bowker.  141  Ind.  12, 
40  NB  128.  (4)  "Good  health,"  as 
used  in  a  petition  for  personal  In- 
juries, alleging  that  plaintiff  at  the 
time  of  the  injury  was  in  good  health, 
means  such  condition  of  mind  and 
body  as  that  one  may  discharge  the 
duties  of  life  without  serious  strain 
on  the  vital  powers;  and  a  recovery 
therefore  can  be  had,  although  it  ap- 
pears that  at  the  time  of  the  In- 
jury plailntiff  was  laboring  under  an 
Infirmity  of  which  he  was  ignorant, 
and  that  the  Injury  did  not  produce 
the  infirmity,  but  simply  aggravated 
it.  Atlantic,  etc.,  Co.  v.  Douglas,  119 
Ga.  658,  46  SB  867.  (5)  That  plain- 
tiff had  a  diseased  condition  of  one 
leg  would  not  bar  a  recovery  for  an 
injury  to  the  other  leg  or  other 
parts  of  the  body  caused  solely  by, 
and  resulting  from,  the  accident,  al- 
though he  was  more  susceptible  to 
suffering  because  of  other  ailments 
or  disease.  Rawllngs  v.  Clyde  Plank, 
etc..  Road  Co.,  158  Mich.  143.  122  NW 
504.  (6)  Aggravation  of  affliction  in 
speech  such  as  stuttering.  KIncaid 
V.  Pearl  Steam  Laundry  Co.,  (Mo.  A.) 
189  SW  1189. 

76.  Ark. — Missouri,  etc.,  R.  Co.  V. 
Daniels,  98  Ark.  352.  138  SW  651. 

Cal. — Campbell  v.  Los  Angeles 
Tract.  Co..  137  Cal.  565,  70  P  624. 

Del. — Braunstein  v.  People's  R. 
Co..  26  Del.  56,  78  A  609;  Baldwin  v. 
People's  R.  Co.,  23  Del.  81.  76  A 
1088;  People's  R.  Co.  v.  Baldwin, 
23  Del.  383.  72  A  979. 

D.  C. — Baltimore,  etc.,  R.  Co.  v. 
Morgan,  36  App.  195. 

Fla. — Jacksonville  Electric  Co.  v. 
Batchls,  54  Fla.  192,  44  S  933. 

Ind. — Treschman  v.  Treschman,  28 
Ind.  A.  206.  61  NB  961. 

Iowa. — Clark  v.  Sioux  County,  178 
Iowa  176,   159  NW  664. 


Ky. — Taylor  Coal  Co.  v.  Miller,  168 
Ky.   719,   182   SW  920. 

Mass. — Ducharme  v.  Holyoke  St.  R. 
Co.,  203  Mass.  384.  89  NE  561. 

Mich. — Rawllngs  v.  Clyde  Plank, 
etc.,  Road  Co.,  158  Mich.  143,  122  NW 
504;  Beauerle  v.  Michigan  Cent  R. 
Co..  152  Mich.  345,  116  NW  424; 
Hunter  v.  Durand,  137  Mich.  63,  100 
NW  191. 

Mo. — Smart  v.  Kansas  City,  208 
Mo.  162,  106  SW  709,  123  AmSR  416, 
14  LRANS  665,  18  AnnCas  932:  Ford 
v.  Kansas  City,  181  Mo.  137,  79  SW 
923. 

Nev. — Murphy  v.  Southern  Pac.  Co., 
31  Nev.  120,  101  P  322,  21  AnnCJaa 
602. 

Or. — Williams  v.  Lombard,  170  P 
316. 

.  Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  100  Tex.  237,  97  SW 
1039;  Roberts  v.  Galveston,  etc..  R. 
Co..  58  Tex.  Civ.  A.  821,  124  SW  230; 
Houston  Electric  Co.  v.  Oreen,  48 
Tex.  Civ.  A.  242.  106  SW  463;  Neville 
v.  MltcheU.  28  Tex.  Civ.  A.  89,  66 
SW  679. 

Wash. — ^Zolawenski  v.  Aberdeen,  72 
Wash.   95,   129  P  1090. 

See  Lisenbury  v.  St.  Louis,  etc.,  R. 
Co.,  184  111.  A.  396. 

[a]  AppUcatioiia  of  ral*.— (1)  In 
an  action  for  personal  Injury,  the 
judge  must  direct  the  jury  not  to 
allow  anything  for  diminished  earn- 
ing capacity  caused  by  a  dtseas.e 
from  which  plaintiff  suffered,  unless 
the  disease  was  directly  attributable 
to  the  injury.  -  Taylor  Coal  Co.  v. 
Miller,  168  Ky.  719,  182  SW,,920. 
(2)  Plaintiff  recovered  judgment,  ren- 
dered on  a  general  verdict,  for  in- 
juries to  her  back  and  knee,  received 
In  an  accident  on  defendant's  street 
railroad,  and  alleged  to  be  perma- 
nent, incapacitating  her  to  follow  her 
usual  vocation.  Before  the  trial  she 
suffered  Injury  to  her  back  and  wrist 
in  a  second  accident  on  defendant's 
road,  for  which  she  brought  a  second 
action.  It  was  held  that  the  recovery 
for  permanent  injury  in  the  seoond 
action  would  be  confined  to  such  in- 
jury as  incapacitated  her  to  do  some- 
thing which  she  could  still  have  done 
after  the  first  accident.  Brooks  v. 
Rochester  R.  Co.,  166  N.  T.  244,  60 
NB  946  [rev  88  Hun  614  mem,  36  NTS 
1104  mem]. 

76.  Ga. — ^Atlanta  v.  Wilson,  69  Ga. 
644.  27  AmR  396. 

111.— Welck  V.  Lander,  75  lU.  93. 

Ind. — Binford  v.  Johnston,  82  Ind. 
426.  42  AmR  608. 

Kan. — Osage  City  v.  Larkln,  40 
Kan.  206,  19  P  668,  10  AmSR  186, 
2  LRA  56. 

Mass. — Lane  v.  Atlantic  Works,  111 
Mass.  136;  McDonald  v.  Snelling,  14 
Allen  290,  92  AmD  Hi;  Powell  v. 
Deveney,  3  Cush.  300,  50  AmD  738. 

Minn. — Griggs  v.  Fleckenstein,  14 
Minn.   81,   100  AmD  199. 

Mo. — Nagel  v.  Missouri  Paa  R.  <3o., 
75   Mo.   653.  42  AmR  418. 

N.  J. — ^Hughes  V.  McDonough,  43  N. 
J.  L.  469,  39  AmR  603. 

N.  T. — ^Kennedy  v.  New  York,  78 
N.  Y.  365,  29  AmR  169;  Radway  V. 
Briggs,  37  N.  Y.  266;  Clark  v.  Union 
Ferry  Co.,  35  N.  Y.  485,  91  AmD  66; 
Beach  v.  Ranney,  2  Hill  309;  Olm- 
Btead  V.  Miller,  1  Wend.  506.  See 
also  Barney  v.  Burstenblnder,  7  Lans. 
210.  64  Barb.  212. 

N.  D. — Chacey  v.  Fargo,  5  N.  D.  178, 
64  NW  932. 

Pa. — Pittsburg,  etc..  Pass.  R.  Co. 
V.  C^aldwell.  74  Pa.  421.  See  also 
Stacy  V.  Wetherin,  7  HaiReg  92. 

S.  C. — Harrison  v.  Berkley,  32  S.  C. 
L.   526,  47  AmD   578. 

Bng. — ^Halestrap  v.  Gregory,  (18961 
1  Q.  B.  561;  Lynch  v.  Nurdln.  1  Q.  B. 
29.  41  BCL  422.  113  Reprint  1041; 
Collins  V.  Middle  Level  Comrs.,  L.  R. 
4  C.  P.  279;  Farrant  ▼.  Barnes,  11  C. 
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DAMAGES 


I§§  75-76 


the  natural  and  probable  consequences  of  bis  wrong- 
ful aot  or  omission,'"  and  this  rule  applies  both  in 
oontraet  and  in  tortJ*  Natural  consequences  are 
gnch  as  might  reasonably  have  been  foreseen;^* 
saeb  as  occur  in  an  ordinary  state  of  things.'"  If 
according  to  the  usual  experience  of  mankind  the 
result  was  to  be  expected,  it  is  not  too  remote.**  It 
is  not  strictly  accurate  to  say  that  all  damages  are 
recoverable  which  are  in  .the  contemplation  of  the 


B.  N.   8.   6ES,   103   BCL   6G3,   Hi  Re- 

frtnt  912;  Illldse  v.  Qoodwln,  S  C.  & 
.  190,  24  ECL  520;  Byrne  v.  WUaon, 
16  Ir.  C.  L.  332;  Dixon  v.  Bell,  E  M. 
&  8.  192,  106  Reprint  1023.  19  BRC 
26;  Scott  V.  Shepherd,  2  W.  BI.  892, 
9t  Reprint  526. 

77.  U.  8. — Milwaukee,  etc.,  R.  Co. 
V.  KellOKtr,  94  U.  8.  469,  24  L.  ed.  266; 
McAfee  v.  CrofCord,  IS  How.  447,  14 
Ix  ed.  21T;  Bowas  t.  Pioneer  Tow 
Line,  3  F.  Cas.  No.  1,713,  2  8awy. 
21;  Oallagher  v.  The  Tankee,  9  P. 
Cas.  No.  6,19<  [aff  30  F.  Cas.  No. 
18.124,  McAII.  467]. 

111. — Lawrence  v.  Hagerman,  56  111. 
68,  8  AmR  674;  Chapman  v.  Klrby,  49 
ni.  211;  Illinois  Cent.  R.  Co.  T.  Hels- 
ner,  4B  111.  A.  143. 

Ind. — ^Blnford  v.  Johnston,  82  Ind. 
426,  42  AmR  508. 

Ms.— McPheters  v.  Moose  Rl-ver 
Lor  DrlTinK  Co.,  78  Me.  329,  5  A  270. 

Md. — Shafer  t.  Wilson.  44  Md.  268. 

Mass. — Peak  v.  Frost,  162  Mass. 
298,  38  NBI  618. 

Minn.— Purcell  v.  8t.  Paul  City  R. 
Co.,  48  Minn.  184.  60  NW  1034,  16 
liRA  208. 

N.  H. — ^Hopkins  ▼.  Atlantic,  etc.,  R. 
Co.,  36  N.  H.   9,   72  AmD  287. 

N.  T. — ^Boyer  t.  Little  Falls,  5  App. 
IMv.  1,  38  NTS  1114;  Grain  v.  Petrie, 
6  Hill  622,  41  AmD  766;  Bennett  v. 
IjOOkwood,  20  Wend.  223,  32  AmD 
638. 

N.  C— Hlnson  v.  Smith,  118  N.  C 
603,  24  8B  641. 

Fa. — McGrew  v.  Stone,  53  Pa.  436. 

8.  C. — ^Harrison  v.  Berkley,  32  8.  C. 
L.  625,  47  AmD   678. 

Tt.— Stevens  v.  Dudley.  56  Vt.  168. 

Wis. — ^KelloKK  V.  Chicago,  etc.,  R.' 
Co.,  26  Wis.  223,  7  AmR  69;  Vedder  v. 
Hildreth,  2  Wis.  427. 

"A  probable  consequence  Is  one 
which  is  more  likely  to  follow  Its 
supposed  cause  than  It  Is  to  fail  to 
follow."  Missouri,  etc.,  R.  Co.  t. 
Byrne,  100  Fed.  369.  362.  40  CCA  402. 

[a]  XUiurtiattons. — (1)  Where  a 
passenger  who  had  purchased  pas- 
oage  on  defendant's  ship,  but  had 
determined  to  forfeit  It  on  the  sub- 
sequent outbreak  of  cholera,  was  In- 
duced to  take  the  passage  on  the 
false  representation  of  defendant's 
agent  that  no  steerage  passengers 
would  be  carried,  he  may  recover 
from  defendant  actual  damages  re- 
sulting from  the  ship  being  quaran- 
tined at  the  port  of  destination  be- 
cause of  the  existence  of  cholera  on 
board.  The  Normannla,  62  Fed.  469. 
(2)  Where  defendant  sold  plaintiff  a 
stallion  by  means  of  false  represen- 
tations as  to  his  breeding  abilities, 
plaintifC,  on  recovering  a  verdict  in 
an  action  for  damages,  can  recover 
the  cost  Of  keeping  the  stallion  a  rea- 
sonable time  for  the  purpose  of  test- 
ing him.  Peak  v.  Frost.  162  Mass. 
298,  88  NE  518. 

78.  Jones  v.  Oeorge,  61  Tex.  854, 
48  AmR  280. 

7».  Wiley  V.  West  Jersey  R.  Co., 
44  N.  J.  L.  247,  251;  Scott  v.  Hunter, 
46  Pa.  192,  194,  84  AmD  642. 

[a]  Other  deflnltions. — A  natural 
consequence  is  one  which  should 
have  been  foreseen  or  would  have 
been  guarded  against  by  men  of  or- 
dinary prudence  i  using  their  own 
rights  with  proper  regard  to  those  of 
others.  Scott  v.  Hunter,  46  Pa.  192, 
194,  84  AmD  642. 

80.  Wiley  v.  West  Jersey  R.  Co., 
44  N.  J.  L.  247,  261. 

"The     connexion     Is     usually     en- 


feebled, and  the  Influence  of  the  in- 
jurious act  controlled,  where  the 
wrongful  act  of  a  third  person  inter- 
venes, and  where  any  new  agent.  In- 
troduced by  accident  or  design,  be- 
comes tnore  powerful  in  producing 
the  consequence,  than  the  first  Injur- 
ious act.  (Vicars  v.  WUcocks.  8  East 
1.  103  Reprint  244;  Ashley  v.  Harri- 
son, 1  Esp.  48).  It  is,  therefore,  re- 
quired that  the  consequences  to  be 
answered  for,  should  be  natural  as 
well  as  proximate.  (Ward  v.  Weeks, 
7  Bing.  211,  20  ECL  101,  131  Reprint 
81;  Kelly  v.  Partington,  6  B.  &  Ad. 
646,  27  ECL  273,  110  Reprint  929). 
By  this,  I  understand,  not  that  they 
should  be  such,  as  upon  a  calculation 
of  chances,  would  be  found  likely  to 
occur,  nor  such  as  extreme  prudence 
might  anticipate,  but  only,  that  they 
should  be  such,  as  have  actually  en- 
sued one  from  another,  without  the 
occurrence  of  any  such  extraordinary 
conjuncture  of  circumstances,  or  the 
intervention  of  any  such  extraordi- 
nary result,  as  that  the  usual  course 
of  nature  should  seem  to  have  been 
departed  from."  Harrison  v.  Berk- 
ley, 32  8.  C  L.  626,  649,  47  AmD 
678. 

81.  McDonald  v.  Snelling,  14  Al- 
len (Mass.)  290,  92  AmD  768. 

88.  Brlgham  v.  Carlisle,  78  Ala. 
243,  56  AmR  28. 

B3.  Brlgham  v.  Carlisle,  78  Ala. 
243.  66  AmR  28. 

Bemot*  or  sMoalatlT*  eoBas^aencss 
see  infra   {    86. 

84.  U.  S.— Boutin  v.  Rudd.  82  Fed. 
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of  making  the  contract  as  a  probable  result  of  a  I  arise  naturally  from  a  breach  of  the  contract,  or 
breach  thereof.*'    Conversely,  damages  which  do  not  |  which  are  not  within  the  reasonable  contemplation 
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Tenn. — State  v.  Ward,  9  Heisk.  100. 

■Tex. — Freeman  v.  Clark,  (Civ.  A.) 
177  SW  1188;  Southwestern  Tel., 
etc.,  Co.  v.  Solomon.  54  Tex.  Civ.  A. 
306,  117  SW  214;  Fowler  v.  Shook, 
(Civ.  A.)  69  SW  282;  St.  Louis,  etc.. 
R.  Co.  y.  May,  (Civ.  A.)  44  SW  408; 
Watklns  V.  Junker,  4  Tex.  Civ.  A. 
629,  23  SW  802;  Galveston,  eta,  R. 
Co.  V.  Stovall,  3  Tex.  A.  ClVv  C^as.  1 
251;  Galveston,  etc,  R.  Co.  v.  Mars- 
den,  1  Tex.  A.  Civ.  (3as.   i   1001. 

Va. — Washington,  etc.,  R.  Co.  v. 
Weatlnghouse  Electric,  etc.,  0>.,  120 
Va.  620,  89  SE  131,  91  SB  646;  Ferry 
Tie,  etc.,  C!o.  v.  Reynolda,  100  Va. 
264,  40  SE  919;  Slaughtes  y.  Den- 
mead,  88  Va.  1019,  14  SB  838. 

Wis- — ^Lloyd  Inv.  Co.  v.  Illinois 
Surety  Co.,  164  Wis.  282,  160  NW  68; 
MoLennan  v.  Church,  163  Wis.  411. 
168  NW  73;  Foss  v.  Helneman,  144 
Wis.  146.  138  NW  881;  Malueg  v.  Hat- 
ten  Lumber  Co.,  140  Wis.  1181,  122 
NW  1057;  Lyle  v.  McCormlck  Har- 
vesting Hach.  Co.,  108  Wis.  81,  84 
NW  18,  51  LRA  906;  HcNamara  v. 
Cllntonvllle.  62  Wis.  207.  22  NW  472, 
61  AmR  722;  Cockburn  v.  Ashland 
Lumber  Co.,  54  Wis.  619.  12  NW  49; 
Brown  V.  Chicago,  etc.,  R.  Co.,  64 
Wis.  342,  11  NW  366,  911,  41  AmR 
41. 

Eng. — ^Mowbray  v.  Merryweather, 
[1896]  2  Q.  B.  640;  Simpson  v.  Lon- 
don, etc.,  R.  Co..  1  Q.  B.  D.  274;  Hobba 
v.  London,  etc.,  R.  Co.,  L.  R.  10  Q. 
B.  Ill,  6  ERC  381;  Hamilton  v.  Ma- 
glll,  L.  R.  12  Ir.  186,  202;  Hadley 
V.  Baxendale,  9  Exch.  341,  156  Re- 
print 145,  26  EngL&Eq  398,  5  ERC 
602. 

Can. — Corbin  v.  Thompson,  39  C^an. 
S.  C.  675,  2  BRC  70. 

Alta. — Price  v.  International  Har- 
vester Co.,  23  DomLR  266,  31  WestLR 
216,  8  WestWkly  712;  Walton  v.  Fer- 
guson. 19  DomLR  816.  29  -WestLR 
949.  7  WestWkly  611. 
•  B.  C— ^Beatty  v.  Bauer,  18  B.  C. 
161;  Brown  v.  Hope.  17  B.  C.  220; 
William  Hamilton  Mfg.  Co.  •  v.  Vic- 
toria Lumber,  etc.,  Mfg.  0>.,  4  B.  C 
101. 

Man. — Inland  Inv.  Co.  v.  Campbell. 

24  Man.  70S.  18  DomLR  177,  29  West 
LR  561,  7  We.stWkly  376. 

N.  S. — Lowe  V.  Robb  Engineering 
Co.,  37  N.  S.  326;  Qruhm  v.  Ford,  33 
N    S    323 

Ont. — s'telnacker  v.  Squire,  30  Ont. 
L.  149,  6  OntWN  566;  Kennedy  v. 
American  Express  Co.,  22  Ont.  A. 
278;  Stewart  v.  Sculthorp,  26  Ont 
544;  Deseronto  Iron  Co.  v.  Rathbun 
Co.,  6  OntWR  688;  Gold  Leaf  Mln.  Co. 
v.  Clark,  6  OntWR  6. 

Que. — Belanger  v.  Dupras,  14  Que. 
Super.  193. 

"Those  damages  which  are  the  na' 
ural  and  probable  result  of  a  bre> 
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of  the  parties,  are  no^  recoverable.**    The  rule  as  to  |  liability  is  the  same  whether  the  contract  is  violated 


•f  a  contract,  those  which  the  par- 
ties may  reasonably  anticipate  as  the 
effect  of  the  breach  under  the  partic- 
ular circumstances  of  the  case  which 
are  known  to  them  when  the  con- 
tract is  made,  and  those  only,  may 
be  recovered  in  an  action  upon  a 
contract."  Northwestern  Steam  Boil- 
er, etc.,  Co.  V.  Great  Lakes  Engi- 
neering Works,    181   Fed.    38,    42,    104 

"We  must  look  to  the  nature  and 
terms  of  the  undertaking,  and  the 
thing  to  be  done,  and  how  it  was 
expected  and  Intended  the  parties 
should  enjoy  what  they  had  bar- 
gained for,  and  how  they  were  to  be, 
and  would  be,  benefited  by  the  per- 
formance, and  damaged  by  a  breach 
of  the  particular  engagement,  under 
the  particular  circumstances.  From 
a  view  of  the  whole  together,  we 
trace  up  to  the  breach  all  the  al- 
leged injury  that  is  consequent  on 
the  state  of  things,  according  to  its 
nature."  Chicago,  etc.,  R.  Co.  v. 
Ward,  16  III.  622,  627. 

"The  practical  rule,  founded  on  a 
wise  policy,  and  at  the  same  time 
consistent  with  good  sense  and  sound 
equity,  is  that  a  party  can  be  held 
liable  for  breach  of  a  contract  only 
for  such  damages  as  are  the  natural 
or  necessary,  and  the  immediate  and 
direct  results  of  the  breach, — such 
aa  might  properly  be  deemed  to  have 
been  in  contemplation  of  the  parties 
when  the  contract  was  entered  into, 
— and  that  all  remote,  speculative  and 
uncertain  results,  as  well  as  possi- 
ble profits  and  advantages  and  other 
like  consequencees  which  might  have 
arisen  from  the  fulfilment  of  the 
contract  must  be  excluded,  as  form- 
ing no  just  or  legitimate  basis  on 
which  to  determine  the  extent  of  the 
injury  actually  caused  by  a  breach." 
Squire  v.  Western  Union  Tel.  Co., 
98    Mass.    232.    237.   93   AmD    157. 

[a]  KeadlBf  oMie.— (1)  Hadley  v. 
Baxendale,  9  Exch.  34S,  156  Reprint 
146,  26  EngL&Eq  398.  B  ERC  602.  (2) 
"The  rule  on  this  subject  is  to  be 
found  in  Hadley  v.  Baxendale,  supra, 
where  it  is  laid  down,  in  accordance 
with  the  Code  Napoleon,  with  Po- 
thler,  with  Chancellor  Kent,  and  with 
ail  other  authorities,  that  the  dam- 
ages which  one  party  to  a  contract 
ought  to  receive,  in  respect  of  a 
breach  of  it  by  the  other,  are  such 
as  either  arise  naturally,  that  is,  in 
the  usual  course  of  things,  from  the 
breach  itself,  or  such  as  may  rea- 
sonably be  supported  to  have  been 
contemplated  by  the  parties  when 
making  the  contract,  as  the  probable 
■esult  of  the  breach."  Smeed  v. 
Foord,  1  E.  &  E.  602.  613,  102  ECL 
602,  120  Reprint  1035  (per  Campbell, 
C.  J.).  (3)  This  rule  is  an  applica- 
tion of  the  rule  of  the  Code  Napoleon 
and  of  the  Louisiana  civil  code  that 
the  debtor  who  has  been  guilty  of 
no  bad  faith  or  fraud  Is  liable  only 
for  such  damages  as  were  contem- 
plated or  may  reasonably  be  sup- 
posed to  have  been  contemplated  by 
the  parties.  Bowas  v.  Pioneer  Tow 
Line,  3  P.  Cas.  No.  1,713,  2  Sawy.  21. 
(4)  "The  effect  of  this  rule  is  more 
often  to  limit  than  to  extend  the  lia- 
bility for  a  breach  of  contract,  al- 
though sometimes,  where  the  special 
circumstances  under  which  the  con- 
tract was  made  have  been  commu- 
nicated, damages  consequential  upon 
a  breach  made  under  those  circum- 
stances will  be  deemed  to  have  been 
contemplated  by  the  parties,  and 
may  be  recovered  of  the  defendant." 
Bowas  V.  Pioneer  Tow  Line,  3  F. 
Cas.   No.   1,713,   2   Sawy.   21,   30. 

[b]  BtO*  m  Btotad  la  Kadlsr  ▼. 
B»««m<l>l»i  "Where  two  parties  have 
made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the 
other  party  ought  to  receive  In  re- 
spect of  such  breach  of  contract 
should    be    such    as    may    fairly    and 


reasonably  be  considered  either  aris- 
ing naturally,  i.  e.,  according  to  the 
usual  course  of  things  from  such 
breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of 
the  breach  of  it.  Now,  if  the  special 
circumstances  under  Which  the  con- 
tract was'  actually  made  were  com- 
municated by  the  plaintiffs  to  the  de- 
fendants, and  thus  known  to  both 
parties,  the  damages  resulting  from 
the  breach  ot  such  a  contract,  which 
they  would  reasonably  contemplate 
would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a 
breach  of  contract  under  these  spe- 
cial circunMtances  so  known  and 
communicated.  But,  on  the  other 
hand,  if  these  special  circumstances 
were  wholly  unknown  to  the  party 
breaking  the  contract,  he,  at  the 
most,  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount 
of  injury  which  would  arise  general- 
ly, and  in  the  great  multitude  of 
cases  not  affected  by  any  special  cir- 
cumstances, from  such  a  breach  of 
contract."  Hadley  v.  Baxendale,  9 
Exch.  341,  3  54,  156  Reprint  145,  26 
EngL&Eq   398,   6   ERC  502. 

[c]  "Tha  •■sauce  of  the  rnla 
seems  to  be  that  the  defendant  must, 
in  some  measure,  have  contemplated 
the  injury  for  which  damages  are 
claimed.  If  it  was  the  direct  and 
natural  result  of  the  breach  of  con- 
tract itself,  he  did  contemplate  it; 
but  if  the  injury  did  not  flow  nat- 
urally from  the  breach,  but  the 
breach  combined  with  special  circum- 
stances to  produce  It,  then  the  de- 
fendant did  not  contemplate  it,  and 
consequently  is  not  liable,  unless  he 
had  knowledge  of  the  special  cir- 
cumstances." Cohn  v.  Norton,  67 
Conn.  480,  492,  18  A  695,  5  LRA 
B72. 

[d]  atltidain  of  tha  rola.— (1) 
The  expression  "such  as  may  reason- 
ably be  supposed  to  have  been  in  the 
contemplation  of  the  parties  as  the 
probable  result  of  the  breach  of  It" 
has  been  characterized  as  "inapt  and 
inaccurate."  Daughtery  v.  American 
Union  Tel.  Co.,  75  Ala.  168,  177,  61 
AmR  435  (where  the  court  said:  "Its 
import  has  been  greatly  and  fre- 
quently misunderstood.  It  is  often 
employed  in  apposition  to,  or  as  the 
synonym  of  that  other  qualifying 
clause — natural  result  of,  or  in  the 
usual  course  of  things.  We  think 
this  is  a  great  departure  from  the 
sense  in  which  Baron  Alderson  in- 
tended it  should  be  understood.  Al- 
together, we  think  it  obscure  and 
misleading  and  that  an  attempt  to  in- 
stall it  as  one  of  the  canons,  has 
caused  many,  very  many  erroneous 
rulings").  (2)  "Parties  entering  in- 
to contracts,  usually  contemplate 
that  they  will  be  performed,  and  not 
that  they  will  be  violated.  They  very 
rarely  actually  contetnplate  any  dam- 
ages, which  would  flow  from  any 
breach,  and  very  frequently  have  not 
sufflcient  information  to  know  what 
such  damages  would  be.  As  both 
parties  are  usually  equally  bound  to 
know  and  be  Informed  of  the  facts 
pertaining  to  the  execution  or  breach 
of  a  contract,  which  they  have  en- 
tered into.  I  think,  a  more  precise 
statement  of  this  rule  Is,  that  a 
party  is  liable  for  all  the  direct  dam- 
ages, which  both  parties  to  the  con- 
tract would  have  contemplated  as 
flowing  from  its  breach,  if,  at  the 
time  they  entered  into  it,  they  had 
bestowed  proper  attention  upon  the 
subject,  and  had  been  fully  Informed 
of  the  facts."  Leonard  v.  New  York, 
etc..  Electro  Magnetic  Tel.  Co.,  41  N. 
Y.  644,  667,  1  AmR  446.  To  same 
effect  see  Daughtery  v.  American 
Union  Tel.  Co.,  76  Ala.  168,  61  AmR 
436. 


86.  U.  S. — Rlt«  Cycle  Car  Co.  v. 
Driggs-Seabury  Ordnance  Corp.,  237 
Fed.  126;  Mastoras  v.  Chicago,  etc., 
R.  Co.,  217  Fed.  163;  Northweatern 
Steam  Boiler,  etc.,  Co.  v.  Qreat  Lakes 
Engineering  Works,  181  Fed.  38.  104 
CCA  62;  H.  T.  Smith  Co.  v.  Mlnetto- 
Meriden  Co.,  168  Fed.  777;  Tompkins 
V.  Monticello  Cotton  Oil  Co.,  163  Fed. 
817,  821  [clt  Cyc];  McDonald  v.  Kan- 
sas City  Bolt,  etc.,  Co.,  149  Fed.  360. 
79  CCA  298,  8  LRANS  1110;  Schaeffer 
Piano  Mfg.  Co.  v.  National  Fire  Ex- 
tinguisher Co.,  148  Fad.  159,  78  CCA 
293;  E.  W.  Bliss  Co.  v.  Buffalo  Tin 
Can  Co.,  131  Fed.  61,  66  CCA  289 
[certiorari  den  196  U.  8.  630,  25  SCt 
788,  49  L.  ed.  352]-  Kelly  v.  Fahrney, 
97  Fed.  176,  38  CCA  103;  Cahn  v. 
Western  Union  Tel.  Co.,  46  Fed.  40; 
Bowas  V.  Pioneer  Tow  Line,  8  F.  Cas. 
No.   1,713,   2   Sawy.   30. 

Ala. — Southern  R.  Co.  v.  Moody,  169 
Ala.  292,  S3  S  1016;  Southern  R.  Co. 
V.  Coleman,  163  Ala.  266,  44  S  837; 
Leftkovltz  V.  Gadsden  First  Nat. 
Bank,  162  Ala.  521,  44  S  613;  Bur- 
ton V.  Henry,  90  Ala.  281,  7  S  925; 
Culver  V.  Hill,  68  Ala.  66,  44  AmR 
134;  Blgbee  Fertilizer  Co.  v.  Scott,  3 
Ala.   A.   333.    56   S   834. 

Ariz. — Tevls  v.  Ryan,  IS  Arlx.  120, 
108   P   461. 

Ark.— Selig  v.  Botts,  128  Ark.  167, 
193  SW  534;  Collins  v.  Karatopsky. 
36  Ark.  316;  Gerson  v.  Slemons,  -  SO 
Ark.    60. 

Cal. — Hunt  Bros.  Co.  v.  San  I.oran- 
zo  Water  Co.,  160  Cal.  51,  87  P  109S, 
7  LRANS  913;  Southern  California 
Sav.  Bank  v.  Asbury,  117  Cal.  96,  48 
P  1081;  Pendleton  v.  Cllne,  86  Cal. 
142,    24   P  659. 

Colo. — Lllley  v.  Randall,  3  Colo. 
298. 

'    Conn. — Lewis  V.  Hartford  DredKingr 
Co.,  68  Conn.  221,  36  A  1127. 

Ga. — Doyle  v.  Days,  94  Ga.  633,  20 
SE  133;  Willingham  v.  Hooven.  74 
Ga.    233.    58    AmR   436. 

111.— Williams  v.  Case.  79  I1L.S56: 
Rockford,  etc.,  R.  Co.  v.  Beckemeiar, 
72  111.  267;  Benton  v.  Fay.  64  111. 
417;  O'Connor  v.  Nolan,  64  111.  A. 
357. 

Ind. — Gadbury  v.  Stahl,  41  Ind.  348; 
Lewis  V.  Lee,  16  Ind.  499. 

Iowa. — Chaney  v.  Murphy,  161  NW 
658;  Cole  v.  Laird.  121  Iowa  146, 
96  NW  744;  Carraher  v.  Allen,  118 
Iowa  168,  83  NW  902;  Prosser  v. 
Jones,  41  Iowa  674. 

Kah. — Hanna  v.  Chicago,  etc,  R. 
Co..  89  Kan.  503,  132  P  164;  Macy  v. 
Peach,    2   Kan.  A.   675,   44   P  687. 

Ky. — Sandy  Valley,  etc.,  R.  Co.  v. 
Hughes,  172  Ky.  66,  188  SW  894 
[opinion  mod  on  other  grounds  194 
SW  344];  Towles  v.  Cincinnati  To- 
bacco Warehouse  Co.,  146  Ky.  .301. 
142  SW  401;  Postal  Tel.-Cable  Co.  v. 
Louisville  Cotton  Oil  Co.,  136  Ky. 
843,  122  SW  852.  125  SW  266;  Frank- 
lin v.  Louisville,  etc.,  R.  Co.,  116  SW 
765;  Smith  v.  Western  Union  Tel. 
Co.,  83  Ky.  104,  4  AmSR  126;  Western 
Union  Tel.  Co.  v.  Cleaver,  13  KyL 
301. 

La. — Illinois  Cent.  R.  Co.  v.  New 
Orleans  Terminal  Co..  78  S  738;  Lee 
Lumber  Co.  v.  Union  Naval  Stores 
Co.,  77  S  131;  Cusachs  v.  New  Or- 
leans Sewerage,  etc..  Bd.,  116  La. 
510,  40  S  856;  Breant  v.  (^zelles.  4 
La.  A.   (Orleans)    333. 

Me. — Bennett  v.  Dyer,  102  Me.  861. 
66  A  725;  Bridges  v.  Stickney,  38 
Me.  361. 

Md. — Wlnslow  Bl.,  etc.,  Co.  v.  Hoff- 
man, 107  Md.  621,  69  A  894.  17 
LRANS  1130;  U.  S.  Telegraph  Co.  v. 
Glldersleve,  29  Md.  232.  96  AmD  519; 
Abbott  V.  Gatch,  13  Md.  314,  71  AmD 
635. 

Mass. — Hayden  v.  Cabot,  17  Mass. 
169. 

Mich.— Fell  V.  Newberry,  106  Mich. 
542,  64  NW  474;  Carnegie  v.  Hoit,  99 
Mich.  606,  58  NW  623;  Friedland  ▼. 
McNeil,  33  Mich.  40;  AUiaon  v.  cniand- 
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ler,  11  Mich.  642;  Clark  v.  Moor^  3 
Hich.  BS. 

Mlnn.-^Beaulleu  v.  Qreat  Northern 
R.  Co.,  103  Minn.  47.  114  NW  353,  19 
LRANS  564,  14  AnnCas  462;  Sargent 
V.  Mason,  101  Minn.  319,  112  NW  255; 
Loudy  V.  Clarke,  45  Minn.  477,  48 
NW  25;  Osborne  v.  Poket,  33  Minn. 
10.  21  NW  752. 

Mo. — Weber  lYnpl.  Co.  v.  Acme 
Harvesting  Mach.  Co.,  268  Mo.  383, 
187  SW  874;  Wilson  v.  Well,  67  Mo. 
399;  Turner  v.  Glbbs,  60  Mo.  556; 
Gourley  v.  Amerloan  Hardwood  Lum- 
ber Co..  185  Mo.  A.  360,  170  SW  339; 
Howell  V.  St.  Louis,  etc.,  R.  Co.,  171 
Mo.  A.   92,   153  SW   578. 

Nebr. — Roper  v.  Mllbourn^  93  Nebr. 
809.  142  NW  792,  AnnCasl914B  1225: 
Brown  v.  Cowles,  72  Nebr.  896,  101 
NW  1020;  Bridges  v.  Lanham,  14 
Nebr.   369,   15  NW  704,   45  AmR  121. 

N.  H. — ^Davls  V.  New  Sngland  Cot- 
ton Tarn  Co.,  77  ^.  H.  403.  92  A  732. 

N.  J. — Warwick  v.  Hutchinson,  45 
N.  J.  X..  61  [aff  46  N.  J.  L.  200] ;  Cra- 
ter V.  Blnnlnger,  83  N.  J.  L.  513,  97 
AmD  737. 

N.  M. — C.  W.  Kettering  Mercantile 
Co.  V.  Sheppard,  19  N.  M.  330,  142  F 
1128. 

N.  T. — Rochester  Liantem  Co.  v. 
Stiles,   etc..   Press  Co.^  135  N.  Y.  209, 

31  NB  1018  [rev  16  NYS  781];  Doods 
V.  Hakes,  114  N.  Y.  260,  21  NB  398: 
Church  V.  Freemen,  48  N.  Y.  678 
mem;  Ward  v.  New  York  Cent.  R. 
Co.,  47  N.  Y.  29,  7  AmR  406;  Baldwin 
V.  U.  S.  Telegraph  Co.,  45  N.  Y.  744, 
6  AmR  165;  Cassldy  v.  Le  Fevre, 
45  N.  T.  662  [aff  57  Barb.  313];  Leon- 
ard V.  New  York.  etc..  Electro  Mag- 
netic Tel.  Co.,  41  N.  Y.  544,  1  AmR 
446;  Milton  V.  Hudson  River  Steam- 
Boat  Co.,  37  N.  Y.  210;  Hamilton  v. 
McPherson,  28  N.  Y.  72.  84  AmD  330; 
Low  V.  Archer,  12  N.  Y.  277;  Bagley 
▼.  Smith,  10  N.  Y.  489,  61  AmD  7  66; 
Mankes  v.  Flshman.  163  App.  Dly. 
789,  149  NYS  228;  Stevens  v.  Am- 
slnck,  149  App.  Dlv.  220,  133  NYS  815; 
Smith  V.  Pettee,  7  Hun  335  [rev  on 
other  grounds  70  N.  Y.  13];  Brook- 
lyn V.  Brooklyn  City  R.  Co.,  57  Barb. 
497;  Landaberger  v.  Magnetic  Tel. 
Co..  32  Barb.  630;  Horner  v.  Wood. 
II  Barb.  386;  Mack  v.  Patcbln,  Sheld. 
67,  29  HowPr  20  [aff  42  N.  Y.  167, 
1  AraR  506];  Chamberlain  v.  Brady, 
49  N.  Y.  Super.  484;  Dillon  v.  Master- 
son.  42  N.  Y.  Super.  176;  Russell  v. 
Glblln.  16  Daly  258,  10  NYS  315  [aff  5 
NYS  545];  Chadwlck  v.  Woodward,  12 
Daly  399;  Neary  v.  Bostwlck.  2  Hilt. 
514;  New  York  Academy  of  Music  v. 
Hackett,   2  HUt.   217;  Dowd  v.  Krall, 

32  Misc.  252,  65  NYS  797;  Meyer  v. 
Hudson  Trust  Co.,  168  NYS  387; 
Compton  v.  Helssenbuttel,  16  NYS 
624,  18  NYS  952;  Flynn  v.  Hatton, 
43  HowPr  333;  Masterson  v.  Brook- 
lyn. 7  Hill  61.  42  AmD  38;  Deyo  v. 
Waggoner,  19  Johns.  241;  Taylor  v. 
Read.  4  Paige  561. 

N.  C. — Ashe  V.  De  Rossett,  50  N.  C. 
299.  72  AmD  562. 

N.  D. — Paulson  v.  Sorenson.  33  N. 
D.  488.  157  NW  473;  Russell  v.  Olson. 
22  N.  D.  410,  133  NW  1030,  37  LRANS 
1217,  AnnCasl914B  1069;  Hayes  v. 
Cooley,  13  N.  D.  204,  100  NW  250. 

Oh. — ^Daniels  v.  Ballantlne,  23  Oh. 
St    632.  13  AmR  264. 

Okl. — Horton  v.  Sherwln.  164  P  469; 
Missouri,  etc..  R.  Co.  v.  Foote.  46  Okl. 
578,  149  P  223.  AnnCasl917D  173. 

Pa. — Splese  v.  Mutual  Trust  Co.. 
258  Pa.  414.  102  A  119;  Pennsylva- 
nia R.  Co.  V.  Tltusvllle.  etc..  Plank 
Road  Co..  71  Pa.  350;  Adams  Express 
Co.  v.  Egbert,  36  Pa.  360,  78  AmD 
382 

R.  T. — Stone  v.  Postal  Tel.  Cable 
Co.,  35  R.  I.  498,  87  A  819,  46  LRANS 
180. 

S.  C. — Miller  v.  Southern  Eacpress 
Co.,  99  S.  C.  333,  83  SE  449;  Sltton  v. 
Macdonald,  25  S.  C.  68,  60  AmR  484; 
D'Orval  v.  Hunt,  23  S.  C.  L.  180. 

Tex. — Cates  v.  Sparkman.  73  Tex. 
619,  11  SW  846.  15  AmSR  806;  Jones 
v.  George,  it  Tex.  149.  42  AmR  689; 
Walling  V.  Houston,  etc..  R.  Co..  (Civ. 
A.)  195  SW  232;  Brownsville  v.  Tum- 


llnson,  (Civ.  A.)  179  SW  1107;  Free- 
man V.  Clark,  (Civ.  A.)  177  SW  1188; 
Pickering  Mfg.  Co.  v.  Gordon.  (Civ. 
A.)  168  SW  14;  Fowler  v.  Shook.  (Civ. 
A.)  59  SW  282:  Watklns  v.  Juiiker.  4 
Tex.  Civ.  A.  629,  23  SW  802;  Westfall 
V.  Perry,  (Civ.  A.)  23  SW  740;  Tomp- 
kins Co.  V.  Galveston,  etc..  R.  Co..  4 
Tex.  Civ.  A.  1.  23  SW  26;  San  Antonio 
Gas  Co.  V.  Harber,  1  Tex.  A.  Civ.  Cas. 
9  1123;  Haker  v  Boedeker,  1  Tex.  A. 
Civ.  Ois.  {  1034:  Galveston,  eta,  R. 
Co.  V.  Marsden,  1  T«x.  A.  Civ.  Clas.  t 
1001. 

Vt — Smith  V.  Smith.  45  Vt.  433. 

Va. — Lanston  Monotype  Mach.  Co. 
v.  Tlmes-Dlspatch  Co.,  115  Va.  797, 
80   SE  736. 

Wash. — Kopcsynskl  v.  Bolcom-Van- 
derhoof  Logging  Co.,  71  Wash.  93,  127 
P  601;  Nlnneman  v.  Fox.  43  Wash. 
48.  86  P  213. 

Wis. — Altschuler  v.  Atchison,  etc., 
R.  Co.,  155  Wis.  146.  144  NW  294.  49 
LRANS  491;  Anderson  v.  Savoy.  1^7 
Wis.  44.  118  NW  217:  Aultman  v. 
Case,  68  Wis.  612,  32  NW  772;  Buf- 
falo Barb  Wire  Co.  v.  Phillips.  64  Wis. 
338.  25  NW  208;  Hutchinson  v.  Chi- 
cago, etc..  R.  Co..  41  Wis.  541;  Bray- 
ton   V.   Chase,   3   Wis.    466. 

Eng. — Skinner  v.  London  Mar.  Ins. 
Corp.,  14  Q.  B.  D.  882;  Hobbs  v.  Lon- 
don, etc.,  H.  <3o.,  L.  R.  10  Q.  B.  Ill, 
6  ERC  38i;  Woodger  v.  Great  West- 
ern R.  Co.,  L.  R.  2  C.  P.  318;  Borrles 
v.  Hutchinson,  18  C.  B.  N.  S.  446,  114 
ECL  445,  ^44  Reprint  618. 

Alta. — Canada  Fdy.  Co.  v.  Edmon- 
ton Portland  Cement  Co.,  32  DomLR 
114,  35  WestLR  382  [aff  26  DomLR 
683,  32  WestLR  684,  9  WestWkly 
395];  Price  v.  International  Harvest- 
er Co.,  23  DomLR  266,  31  WestLR 
216,  8  WestWkly  712;  Walton  v.  Fer- 

ruson,  19  DomLR  816,  29  WestLR 
49,  7  WestWkly  611. 

Ont. — Denlson  v.  Taylor,  6  Ont. 
L.  93,  2  OntWR  469;  Loney  v.  Oliver, 
21  Ont.  89;  MacDonald  v.  Walker- 
ton,'etc,  R.  Co.,  1  OntWN  967,  16  Ont 
WR  558;  DuUea  v.  Taylor,  36  U.  C. 
Q.  B:  395;  Wallace  v.  Swift,  28  U.  C. 
Q.,B.  563. 

<)ue. — ThlauvlUe  v.  Canadian  Ex- 
press Co.,  33  Que.  Super.  403,  4  East 
LR  433;  Belanger  v.  St.  Louis,  8 
DomLR  601;  Fer  Grand  Tronc  Com- 
pagnle,  etc.,  v.  Black,  17  RevLieg 
669. 

"In  general  the  delinquent  party 
Is  holden  to  make  good  the  loss  oc- 
casioned by  his  delinquency.  But 
his  liability  Is  limited  to  direct  dam- 
ages, which,  according  to  the  nature 
of  the  subject  may  be  contemplated 
or  presumed  to  result  from  his  fail- 
ure. Remote  or  speculative  dam- 
ages although  susceptible  of  proof, 
and  deduclble  from  the  nonperform- 
ance, are  not  allowed."  Miller  v. 
Mariner's  Church,  7  Me.  61,  65,  20 
AmD  341. 

"A  party  who  has  failed  to  fulfil 
a  contract  cannot  be  held  liable  for 
remote,  contingent  and  uncertain 
consequences,  or  for  speculative  or 
possible  results  which  may  have  en- 
sued on  his  breach  of  duty,  although 
they  may  be  traceable  to  that  cause." 
Squir«  V.  Western  Union  Tel.  Co.,  98 
Mass.    232,    237,    93    AmD    157. 

"It  Is  not  sufficient  that  they  may 
be  merely  a  possible  result,  trace- 
able to  the  cause  the  complaining 
party  may  assign;  but  they  must  be 
such  as,  according  to  the  usual  and 
natural  course  of  things,  can  be  con- 
sidered as  fairly  and  substantially 
arising  from  It;  otherwise,  they  are 
not  Its  natural,  incidents,  and  can 
not  bo  considered  to  have  been  with- 
in the  contemplation  of  the  parties 
when  the  contract  was  made."  Smith 
V.  Western  Union  Tel.  Co.,  83  Ky. 
104,  115.  4  AmSR  126. 

[a]  Beasons  for  rol*. — (1)  "In 
analogy  to  the  rule  that  contracts 
should  be  construed  as  understood 
and  assented  to  by  the  parties — If  not 
as  a  part  of  that  rule — damages 
which  are  the  natural,  and,  under  the 
circumstances,  the  direct  and  neces- 
sary result  of  the  breach,  are  often 


very  properly  rejected,  because  they 
cannot  fairly  be  considered  as  hay- 
ing been  within  the  contemplation  of 
the  respective  parties  at  the  time 
of  entering  Into  the  contract."  Alli- 
son V.  Chandler,  11  Mich.  642,  .6^8. 
(2)  "The  reason  is,  that  damages  of 
such  a  nature  are  not  the  natural  or 
necessary  incidents  of  a  contract,  and 
cannot  be  deemed  to  have  been  with- 
in the  contemplation  of  parties  when 
they  agreed  together.  A  rule  of  dam- 
ages which  should  embrace  within 
Its  scope  all  the  consequences  which 
might  be  shown  to  have  resulted 
from  a  failure  or  omission  to  perform 
a  stipulated  duty  or  service  would  be 
a  serious  hindrance  to  the  opera- 
tions of  commerce  and  to  the  trans- 
action of  the  common  business  of 
life.  The  effect  would  often  be  to 
Impose  a  liability  wholly  dispropor- 
tionate to  the  nature  of  the  act  or 
service  which  a  party  had  bound 
himself  to  perform  and  to  the  com- 
pensation paid  and  received  there- 
for." Squire  v.  Western  Union  Tel. 
Co.,  98  Mass.  232.  237.  93  AmD  167. 

[b]  ninstratiaiis. — (1)  Sickness 
caused  by  dampness  occasioned  by  a 
leaky  roof  is  not  a  natural  result  of 
a  breach  of  covenant  to  repair.  Esch- 
bach  v.  Hughes,  7  Misc.  172,  27  NYS 
320.  (2)  Injury  to  a  party's  repu- 
tation and  business  as  an  employ- 
ment agency  cannot  be  regarded  as  a 
probable  consequence  of  a  breach  of 
contract  employing  such  agent.  Mas- 
toras  v.  Chicago,  etc.,  R.  Co.,  217 
Fed.  153.  (3)  In  an  action  against 
the  proprietor  of  a  school  for  breach 
of  a  contract  to  employ  plalivtiff  as 
a  teacher,  made  for  her  by  her  fa- 
ther during  her  absence  in  Europe, 
where  she  was  traveling  with  her 
mother,  plaintiff  cannot  recover,  as 
a  part  of  her>  damages,  the  expenses 
of  her  journey  home,  when  It  does 
not  appear  that  such  expenses  were 
Incurred  in  consequence  of  the  con- 
tract, or  were  in  the  contemplation 
of  the  parties  when  it  was  made. 
Benxlger  v.  Miller,  50  Ala.  206.  (4) 
Delay  in  performance  of  a  contract 
to  Install  a  sprinkling  system  In  a 
manufacturing  plant  will  not  author-  ^ 
Ize  the  recovery  of  damages  for  the 
destruction  of  the  plant  by  fire  pend- 
ing the  delay.  Schaeffer  Piano  Mfg. 
Co.  v.  Natlcrtial  Fire  Extinguisher 
Co.,  148  Fed.  169,  78  CCA  293.  (6) 
The  Idleness  of  workmen,  delay  in 
business,  and  expenses  in  attempting 
to  procure  elsewhere  the  articles  con- 
tracted for  are  not  to  be  considered 
in  estimating  damages  for  the  non- 
fulfilment  of  a  contract.  Walker  T. 
Eriis.  1  Snreed  (Tenn.)  615.  (6) 
Where  a  contractor  for  a  well  and 
pump  failed  to  complete  them  accord- 
ing to  speciflcatlona,  the  purchaser 
was  not  entitled  to  recover  the  dam- 
ages sustained  to  his  rice  crop  by 
reason  of  inadequate  water  supplx- 
Sellg  v.  Botts,  128  Ark.  167,  198  SW 
534.  (7)  Losses  of  rents  of  an  ofllce 
building  are  not  the  direct  and  nat- 
ural result  of  a  breach  of  contract 
to  Install  in  the  building  in  process 
of  construction  an  elevator  for  pas- 
sengers and  freight.  Winslow  Bl., 
etc.,  Co.  V.  Hoffman,  107  Md.  621, 
69  A  394,  17  LRANS  1130.  (8) 
Where  a  party  who  contracted  to  ad- 
vance money  to  another  with  which 
to  construct  a  dam  in  place  of  an 
existing  dam  contemplated  the  ex- 
penditure by  the  borrower  of  his  own 
money  only  in  case  the  sum  agreed 
to  be  advanced  was  insufficient  to 
complete  the  dam,  on  the  failure  of 
the  lender  to  advance  the  money  the 
borrower  could  not  recover  as  spe- 
cial damages  the  sums  expended  by 
him  In  the  work.  Blxby-Theirson 
Lumber  Co.  v.  Evans,  167  Ala.  v  431. 
52  S  843,  140  AmSR  47  29  LRANS 
194.  (9)  In  an  action  for  a  breach 
of  a  contract  to  make  a  construction 
loan,  plaintiff  cannot  recover  for  the 
theft  of  materials  from  the  site  after 
the  work  had  been  stopped,  as  tho 
loss  was  not  the  proximate  result  of 
the  breach.     Splese  v.  Mutual  Trus' 


746     [17  a  J.] 


DAMAGES 


[§§  76-77 


by  an  act  of  commission  or  omission,^''  and  without 
r^^d  to  the  motiyes  of  the  party  breaking  the 
contract.*"  In  its  application  it  is  held  that  the  par- 
ties will  be  presumed  to  have  contemplated  that 
the  party  injured  by  the  breach  of  the  contract 
would  sustain  such  damages  as  would  fairly  and 
substantially,  in  the  usual  course  of  things,  result 
from  such  breach,^'  in  the  light  of  all  the  facts 
known  or  which  should  have  been  known  to  them;*" 
and  the  damages  recoverable  in  an  action  for  breach 
of  contract  are  for  this  reason  sometimes  more  re- 
mote than  those  recoverable  for  a  tort.^^  It  is  not 
necessary  that  the  parties  should  actually  have  con- 
templated the  very  consequences  of  the  breach  for 
whicli  action  is  brought,*^  and  an  actual  breach  of 
the  contract  may  not  have  been  in  the  mind  of 
either  of  the  parties  when  the  contract  was  made." 
It  is  not  required  that  the  parties  shall  have  con- 
sidered the  consequences  at  the  time  o£  making  the 
contract,  but  the  consequences  must  be  such  as  the 
parties  may  fairly  be  supposed  to  have  considered,"* 
or  at  least  would  have  considered  as  flowing  from  a 


Co..  2S8  Pa.  414,  102  A  119.  (10) 
Where  a  vendor  contracts  to  transfer 
the  policy  on  the  property  to  the  ven- 
dee's name,  and  falls  so  to  do,  he 
do«s  not  become  the  Insurer  of  the 
property,  nor  liable  for  the  amount  of 
the  policy  on  the  destruction  of  the 
property  by  Are.  Blfenbein  v.  Ab- 
bondanza,  64  Misc.  176,  118  NTS  1073. 

Jc]  Til*  ml*  »ppll««  where  plain- 
tiff seeks  to  recover  under  a  cove- 
nant In  the  contract  as  well  as  where 
defendant  seeks  to  evade  liability  un- 
der the  contract.  Paclflc  Union  Club 
v.  Palestine  Ins.  Co.,  12  Cal.  A.  51B, 
107  P  733;  Pacific  Union  Club  v. 
Commercial  Union  Assur.  Co.,  12  Cal. 
A.  503,  107  P  728. 

{d]  Oontraot  to  faz1i««r  or  dla- 
Bilas  >nlt>— (1)  The  damages  for  a 
breach  of  an  agreement  to  forbear 
to  collect  a  debt  cannot  be  greater 
than  the  amount  of  such  debt  with 
Interest  and  costs,  and  cannot  Include 
damages  arising  from  a  forced  sale 
on  execution.  Indiana,  etc.,  R.  Co. 
T.  Scearce,  23  Ind.  223.  (2)  Where 
A  for  a  consideration  of  Ave  dollars 
promised  to  forbear  the  payment  of 
a  note  given  by  B  for  six  months,  and 
did  not  forbear,  but  sued  B  on  the 
note  within  the  time  stipulated,  it 
was  held  In  an  action  for  a  breach 
ot  this  agreement  that  A  was  entitled 
to  recover  the  five  dollars  paid  by 
him  and  the  costs  in  the  suit  on  the 
note,  but  not  for  any  consequential 
damages,  or  for  the  trouble,  inconven- 
ience, and  expense  he  had  been  put 
to  in  being  obliged  to  leave  his  busi- 
ness and  in  raising  money  to  pay  the 
note.  Deyo  v.  Waggoner,  19  Johns. 
(N.   Y.)    241. 

[e]  Sunag«a  llowlag  dlxaotlj  ftom 
iBterrsnliig  agency  of  ttalxd.  person. 
—In  an  action  for  damages  for  fail- 
ure of  defendant  to  pay  to  a  cred- 
itor of  plaintiff  money  intrusted  to 
him  for  that  purpose,  damages  caused 
by  the  sale  of  plaintiff's  property  at 
a  sacrifice,  in  an  .action  against  htm 
by  the  creditor,  cannot  be  shown, 
unless  facts  are  alleged  in  the  com- 
plaint showing  that  defendant  knew 
that  damages  would  probably  flow 
from  a  breach  of  the  contract  by 
him  greater  than  would  follow  from 
a  breach  of  contract  In  the  usual 
course  of  things.  Mitchell  v.  Clarke, 
71  Cal.  163,  11  P  882,  60  AmR  529. 

[f]  in  Oaozfla  statutory  provi- 
sions substantially  embody  the  rule 
otated  In  the  text.  Whltlock  v.  Moz- 
ley,  142  Oa.  S05,  82  SE  886;  Ralph  T. 
Blrdsey  Co.  v.  Porter,  18  Ga.  A.  391, 
89  SE  4SB;  Howard  v.  Georgia  Cent. 
R.  Co.,  9  Ga.  A.  617,  71  SE3  1017;  Mc- 
Naaghton  v.  Stephens,  8  Ga.  A.  646, 
70  RB  61;  Thornton  v.  Cordell,  8  Oa. 
A.   688,  70  SB  17;   Alkahest  Lyceum 


System  v.  Curry,  6  Ga.  A.  625,  65  SB 
580;  Albany  Phosphate  Co.  v.  Hug- 
ger, 4  Ga.  A.  771.  62  SE  533. 

87.  Mace  v.  Ramsey,  74  N.  C.  11; 
Ashe  V.  DeRossett.  50  N.  C  299. 
72  AmD  552. 

88.  Brown  V.  Chicago,  etc.,  R.  Co., 
54  Wis.  342,  854,  11  NW  356,  911,  41 
AmR  41. 

"The  rule  as  to  the  damages  in 
actions  upon  contract  Is  the  same 
whether  the  breach  be  by  mistake, 
pure  accident,  or  inability  to  per- 
form it,  or  whether  it  be  willful  and 
malicious."  Brown  v.  Chicago,  etc., 
R.  Co.,  supra. 

89.  Ala.— Brigham  v.  Carlisle,  78 
Ala.  243.  66  AmR  28. 

Cal.— Mitchell  v.  Clarke,  71  Cal. 
163,' 11  P  882,   60  AmR  529. 

Ind.— Page  v.    Ford,   12   Ind.   4«. 

Me. — Miller  v.  Mariner's  Church,  7 
Me.  51.  20  AmD  341. 

Mich. — Burrell  v.  New  York,  etc.. 
Salt  Co..  14  Mich.  34. 

Minn.— Smith  v.  St.  Paul,  etc,  R. 
Co.,  30  Minn.  169.  14  NW  797;  Froh- 
reich  v.  Gammon,  28  Minn.  476,  11 
NW    Bg. 

N.  Y. — Booth  T.  Spuyten  DuyvH 
Rolling  Mill  Co.,  <0  N.  Y.  487;  Wil- 
liams V.  Vanderbllt,  28  N.  Y.  217,  84 
AmD  383. 

Pa. — Brown  v.  Foster.  61  Pa.  165. 

Wis. — Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342.  11  NW  356,  911, 
41  AmR  41. 

Eng. — ^Hadley  v.  Baxendale,  9  Exch. 
341,  166  Reprint  145,  26  EngL&Eq 
398,  5  BRC  602;  Collard  v.  South 
Eastern  R.  Co.,  7  H.  &  N.  79,  168  Re- 
print 400. 

90.  Smith  v.  Western  Union  Tel. 
Co.,  83  Ky.  104,  4  AmSR  126;  Lieonard 
V.  New  York,  etc..  Electro  Magnetic 
Tel.  Co.,  41  N.  Y.   644,   1  AmR  446. 

91.  Brown  v.  Chicago,  etc.,  R.  Co., 
64  Wis.  342,  11  NW  356,  911,  41  AmR 
41. 

9fl.  Crouch  V.  Lewis,  48  Ind.  A. 
466,  96  NE  1119;  Smith  v.  Western 
Union  Tel.  Co.,  83  Ky.  104,  4  AmSR 
126;  Leonard  v.  New  York,  etc..  Elec- 
tro Magnetic  Tel.  Co.,  41  N.  Y.  666, 
1   AmR  446. 

9S.  Dlckerson  v.  FInley,  158  Ala. 
149,  48  S  648;  Daughtery  v.  Ameri- 
can Union  Tel.  Co.,  76  Ala.  168,  61 
AmR  435;  Collins  v.  Stephens,  68 
Ala.  543;  Hamilton  v.  Maglll,  L.  R. 
12  Ir.  186;  Wilson  v.  Dunville,  L.  R. 
6  Ir.  210. 

94.  Daughtery  v.  American  Union 
Tel.  Co.,  76  Ala.  168,  51  AmR  435; 
Collins  V.  Stephens,  58  Ala.  643;  Cohn 
V.  Norton,  67  Conn.  480,  18  A  596.  6 
LRA  672;  Smith  V.  Western  Union 
Tel.  Co.,  83  Ky.  104,  4  AmSR  126; 
Adams  Express  Co.  v.  Egbert,  36 
Pa.    360,    78   AmD   382. 


breach  of  the  contract  if  they  had  then  been  in- 
formed of  all  the  facts." 

Classes  of  contracts  subject  to  specific  rules.  Al- 
though specific  niles  of  damages  may  have  been  es- 
tablished applicable  to  all  contracts  of  a  particular 
class,'^  nevertheless  the  general  rule  as  to  the  con- 
templation of  the  parties  applies,  since  the  parties 
upon  entering  into  such  a  contract  will  be  supposed 
to  have  contemplated  the  payment  of  the  damages 
fixed  by  law  for  the  breach." 

[$  77]  (b)  Special  Oircumstances.  Damages 
arising  out  of  the  special  circumstances  surrounding 
the  contract  and  different  from  those  which  would 
naturally  and  probably  flow  from  the  breach  of 
such  a  contract  may  be  recovered,  where  it  is  shown 
that  at  the  time  of  making  the  contract  the'  de- 
faulting party  had  knowle^e  of  *Bueh  special  cir- 
cumstances."* In  the  absence  of  proof  of  knowledge 
of  such  special  circumstances  by  the  defaulting  party 
at  the  time  the  contract  is  entered  into,  only  the 
amount  which  would  arise  generally  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  cir- 

95.  Smith  v.  Western  Union  Tel. 
Co.,  83  Ky.  104,  116,  4  AmSR  126; 
Leonard  v.  New  York,  etc..  Electric 
Magnetic  Tel.  Co.,  41  N.  Y.  644,  567. 
1  AmR  446. 

"A  party  Is  liable  for  all  the  di- 
rect damages,  which  both  parties  to 
the  contract  would  have  contemplat- 
ed as  flowing  from  Its  breach.  If. 
at  the  time  they  entered  into  it,  they 
had  bestowed  proper  attention  upon 
the  subject,  and  had  been  fully  in- 
formed of  the  facts."  Leonard  v. 
New  York,  etc..  Electro  Magnetic 
Tel.  Co.,  supra  [qnot  Smith  v.  West- 
ern Union  Tel.  Co.,   supra]. 

96.  Brown  v.  Chicago,  etc,  R.  Co.. 
64  Wis.  342,  11  NW  356,  911.  41  AmR 
41.  I 

la]  nivstmtiOBS. — (1)  In  an  ac- 
tion for  a  breach  of  contract  to  pay 
money  at  a  fixed  time,  the  damages 
are  the  lawful  interest  on  the  money 
withheld  from  the  time  it  was  paya- 
ble to  the  date  of  the  judgment,  un- 
less the  contract  expressly  stipulates 
for  other  damages.  Brown  v.  Chica- 
go, etc.,  R.  Co..  64  Wis.  342,  11  NW 
356,  911,  41  AmR  41.  (2)  In  ac- 
tions for  a  breach  of  a  covenant  ot 
warranty  of  title,  the  damages  are 
limited  ordinarily  to  the  purchase 
money  paid  and  interest.  Brown  v. 
Chicago,   etc.,   R.   Co.,  supra. 

97.  Brown  v.  Chicago,  etc.,  R.  Co., 
64  Wis.  342,  11  NW  356,  911.  41  AmR 
41. 

98.  U.  S. — ^Ijamon  v.  Speer  Hard- 
ware Co.,  198  Fed.  453.  119  CCA  1; 
McDonald  v.  Kansas  City  Bolt,  etc.. 
Co.,  149  Fed.  360,  79  CCA  298,  8 
LRANS  1110;  Mott  v.  Chew,  137  Fed. 
197;  Lillard  v.  Kentucky  Distilleries, 
etc,  Co.,   134  Fed.   168,   67  CCA   74. 

Ala. — Blxby-Thelrson  Lumber  Co.  v. 
Evans,  167  Ala.  431,  52  S  843,  140 
AmSR  47.  29  LRANS  194;  Turner  v. 
Munson  SS.  Line,  (A.)  77  S  61; 
Browningv.  Fles,  4  Ala.  A.  680,  58 
S  931;  Western  Union  Tel.  Co.  v. 
Reed.   3  Ala.  A.  253,   67   S  SS. 

Cal. — Kline  v.  Guaranty  Oil  Co.,  167 
Cal.  476,  140  P  1;  Grosse  v.  Peterson. 
30  Cal.   A.   482,   158   P   511. 

Fla. — ^Atlanta,  etc.,  R.  Co.  v.  Thom- 
as, 60  Fla.  412,  S3  S  510. 

111. — Illinois  Cent.  R.  Co.  v.  Cobb. 
64  III.  128;  Haven  v.  Wakefield,  S9 
III.   609. 

Ind. — Western  Union  Tel.  Co.  v. 
Blggerstaff,  177  Ind.  168.  97  NE  631; 
Vlckery  v.  McCormlck,  117  Ind.  594. 
20  NE  495;  Indiana,  etc.,  R.  Co.  v. 
Adamson,  114  Ind.  282,  16  NE  6. 

Iowa. — Mann  v.  Taylor,  78  Iowa 
355,   43  NW   220. 

Ky. — Stevens  v.  Lewis,  etc.  Co.. 
168  Ky.  648,  182  SW  840,  186  SW^ 
873;  Fairbanks  v.  Hooper,  147 
Ky.     164,     143     SW     1026;     Pulaski 


For  Uitw  o«i«ai  devsIopBMnt*  and  oIuuvm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eamstanees  from  such  a  breach  of  contract  may  be 
recovered.**  In  order  that  knowled^  of  special 
circomstaneeB  may  increase  the  liability  arisiz^  in 
the  ease  of  a  breach  of  the  contract  it  mnst  have 
been  bronght  home  to  the  party  sought  to  be  charged 


under  such  circumstances  that  he  must  know  that  the' 
person  he  contracts  with  reasonably  believes  that  be 
accepts  the  contract  with  the  special  condition  at- 
tached to  it.^  Mere  botice,  as  such,  does  not  have 
the  effect  of  rendering  a  party  liable  to  more  than 


stave  Co.  v.  Miller's  6reek  Lum- 
ber Co.,  138  Ky.  872,  S90,  128  SW 
9C  [quot  Cyc];  Feland  v.  Berry,  130 
Ky.  328,  339,  113  SW  425  [quot  Cyc]; 
American  Bridge  Co.  v.  Glenmore 
Distilleries,  Co.,  107  SW  279,  32  Kyi. 
873;  Patterson  v.  IlUnola  Cent.  R 
Co.,  128  Ky.  783,  97  SW  416,  30  KyL. 
78. 

La. — ^Tulane  Educational  Fund  v. 
Baccicta,  etc.,   129   La.    469,   E6   S   371. 

Me. — Qrlndle  v.  Eastern  Elzpresa 
Co.,  67  Me.  317,  24  AmR  31. 

Md. — Strasbaugh  v.  Steward  Sani- 
Ury  Can  Co.,  127  Md.  832,  96  A  863; 
Winslow  SI.,  etc.,  Co.  v.  Hoffman, 
107  Md.  621,  69  A  394,  17  LRANS 
1130. 

Mass. — ^Hall  v.  Paine,  224  Mass.  62, 
112  NB  158,  LRA1917C  737;  Fox  v. 
Boston,  etc.,  R.  Co.,  148  Mass.  220, 
19  NB  222,  1  LRA   702. 

Mich. — Glann  v.  White,  181  Micli. 
320,  322,  148  NW  210  [cit  Cyc];  aark 
V.  Moore,  3  Mlcti.  55. 

Minn. — ^American  Bridge  Co.  v. 
American  Dlst.  Steam  Co.,  107  Minn; 
140.  119  NW  783. 

Miss. — Alabama,  etc.,  R.  Co.  v.  Mc- 
Kenna,  104  Miss.  843.  61  S  823;  Amer- 
ican Express  Co.  v.  JenninKS,  86 
Miss.  829,  38  S  374,  109  AmSR  708. 

Mo. — Hedden  v.  Schneblin,  126  Mo. 

A.  478,  104  SW  887;  Shouse  v.  Nels- 
waanger,  18  Mo.  A.  286. 

N.  T.— Mortimer  v.  Otto,  206  N.  T." 
89,  99  HE  189,  AnnCa8l914A  1121  [all 
142  App.  Div.  184,  126  NTS  866]; 
Hexter  v.  Knox.  63  N.  Y.  561;  Booth 
V.  Spuyten  Duyvll  Rolling-Mill  Co., 
60  N.  Y.  487;  Messmore  v.  New  York 
Shot,  etc..  Co.,  40>  N.  Y.  422;  I>ela- 
fleld  V.  J.  K.  Armsby  Co.,  131  App. 
Div.  B72.  116  NYS  71  [aff  199  N.  Y. 
618,  92  NE  1083];  Jones  v.  National 
FrintinK  Co.,  13  Daly  92;  Lande  v. 
Hyde,  66  Misc.  259,  121,  NYS  258; 
Meyer  v.  Hudson  Trust  Co.,  168  NYS 
387;  B.  P.  Ducas  Co.  v.  Bayer  Co., 
Inc.,  163  NYS  82. 

N.  C. — Carmichael  ▼.  Southern  Bell 
Tel.,  etc.,  Co..  157  N.  C.  21.  72  BE 
(19,  39  LRANS  651,  AnnCasl918B 
1117-  Harper  Furniture  Co.  v.  South- 
em  Express  Co.,  148  N.  C.  87,  62  SE 

145,  128  AmSR  588,  30  LRANS  483; 
Hamilton  v.  Western,  etc.,  Co..  96  N. 
C.  398,  3   SE  164. 

S.  C. — Towles  V.  Atlantic  Coast 
Line  R.  Co..  83  S.  C.  601,  65  SE  638. 

8.  CH — Tnermoid  Rubber  Co.  v. 
Brlctson,  163  NW  567. 

Tenn. — ^Harris  v.  Columbia  Water, 
etc.,  Co.,  114  Tenn.  328.  86  SW  897. 

Tex. — McKlbbln  v.  Pierce,  ictv.  A.) 
190  SW  1149;  Southwestern  Tel.,  etc., 
Co.  v.  Solomon,  54  T;Bx.  Civ.  A.  306, 
117  SW  214;  Mudge  v.  Adams,  37 
Tex.  Civ.  A.  186,  88  SW  722;  Llgon 
V.  Missouri  Pac.  R.  Co.,  3  Tex.  A. 
Civ.  Ca«.   (   2. 

Va. — Washington,  etc.,  R.  Co.  v. 
Westingbouse  Electric,  etc.,  Co.,  120 
Va.   620.   80   SE  131,  91  SE  646. 

Wis. — Foss  V.  Heineman,  144  Wis. 

146,  128  NW  881;  Anderson  v.  Savoy, 
137  Wis.  44,  118  NW  217;  Hammer  v. 
Schoenfelder,  47  Wis.  455,  2  NW  1129. 

Eng. — Agrius  V.  Great  Western  Col- 
liery Co.,  ri899]  1  Q.  B.  413;  Schulxe 
V.  Great  Eastern  R.  Co.,  19  Q.  B.  D. 
30;  Orebert-Borgnls  v.  Nugent,  15 
Q.  B.  D.  86;  Simpson  v.  London,  etc., 
R.  Co.,  1  Q.  B.  D.  274;  Cory  v.  Thames 
Ironworks,  etc.,  Co.,  Ltd.,  L.  R.   3  Q. 

B.  181:  Home  v.  Midland  R.  Co.,  L. 
R  8  C.  P.  131,  5  BRC  506;  British 
Columbia,  eta.  Spar,  etc.,  Co.  v. 
NettlesHlp,  L.  R.  3  C.  F.  499;  Ber- 
ries V.  Hutchinson,  18  C.  B.  N.  S.  445, 
114  ECL  446,  144  Reprint  518;  Smeed 
V.  Foord.  1  E.  ft  E.  602,  102  ECL  602, 
120   Reprint   1036. 

Alta.— Canada  Fdy.  Co.  v.  Edmon- 
ton Portland  Cement  Co.,  32  DomLR 
114,  35  WeatLR  882    [aff  25  DomLR 


683.  32  WeatLR  C84,  9  WestWkly 
395];  Ontario  Wind  Engine,  etc.,  Co. 
V.  Jensen,   [1917]  2  WestWkly  732. 

N.  S.— Bauld  V.  Smith,  40  N.  S.  294. 

Ont. — Kennedy  v.  American  Ex- 
press Co.,  22  Ont.  A.  278;  Langdon 
V.  Robertson,  13  -Ont.  497;  Rice  v. 
Sookett,  4  OntWN  1570,  24  OntWR 
882,  12  DomLR  506:  Deseronto  Iron 
Co.  v.  Rathbun  Co.,  6  OntWR  688. 

"Proof  of  knowledge  by  the  de- 
faulting party  at  the  time  he  makes 
the  contract  of  special  circumstances 
which  make  damages  other  than 
those  implied  by  the  contract,  and 
naturally  flowing  from  it,  the  nat- 
ural and  probable  effect  of  its  breach, 
will  warrant  the  recovery  thereof." 
Northwestern  Steam  Boiler,  etc.,  Co. 
V.  Great  Lakes  Engineering  Works, 
181  Fed.  38,  43,  104  CCA  52. 

[a]  XUnatratloa. — ^Where  the  ven- 
dor contracts  with  the  purchaser  for 
the  delivery  of  building  materials  at 
a  given  time  and  place,  with  knowl- 
edge of  the  special  circumstances  un- 
der which  the  contract  is  made,  the 
damages  resulting  from  a  breach  of 
such  contract  which  the  parties 
would  reasonably  contemplate  would 
be  the  amount  of  Injury  which  would 
ordinarily  follow  from  a  breach  of 
the  contract  under  the  special  clr- 
cvunstances.  Shouse  v.  Nelswaanger, 
18  Mo.  A.  236. 

Brsaob  of  wartaa^  of  goods  sold 
see   Sales   [35  Cyc   466]. 

Ooods  brouglit  for  spcoial  pnzposs 
see  Sales  [35  Cyc  643]. 

■•to  of  goods  not  puroIuunUs  In 
open  market  see  Sales  [35  Cyc  640]. 

99,  U.  S. — Northwestern  Steam 
Boiler,  etc..  Co.  v.  Great  Lakes  En- 
gineering Works,  181  Fed.  38,  104 
CCA  52;  Taber  Lumber  Co.  v.  O'Neal, 
160  Fed.  596,  87  CCA  498;  Kentucky 
Distilleries,  etc.,  Co.  v.  Llllard,  160 
Fed.  34,  87  CCA  190;  Kelly  v.  Fahr- 
ney,  97  Fed.  176,  38  CCA  103;  New 
York  Cent.  Trust  Co.  v.  Clark,  92 
Fed.  298,  34  CCA  364;  Camden  Iron 
Works  V.  U.  S.,   50  Ct.  CI.  191. 

Ala. — Southern  R.  Co.  v.  Moody, 
169  Ala.  292,  68  S  1016;  Dickerson 
V.  Flnley,  168  Ala.  149,  48  S  548; 
Western  Union  Tel.  Co.  v.  Albert- 
vllle  Canning  Co.,  6  Ala.  A.  334,  69  S 
756. 

Ark. — Chicago,  etc.,  R.  Co.  v.  King, 
104  Ark.  215,  148  SW  1036;  Pine 
Bluff  Iron  Works  v.  Boling,  76  Ark. 
469,   88   SW   306. 

Cal. — Hunt  Bros.  Co.  v.  San  Loren- 
BO  Water  Co.,  150  Cal.  61,  87  P  1093, 
7  LRANS  913;  Mitchell  v.  Clarke,  71 
Cal.  163,  11  P  882,  60  AmR  629. 

Fla. — Atlanta,  etc.,  R.  Co.  v.  Thom- 
as,   fO    Fla.    412,    53    S    510. 

.Oa. — Hadden  v.  Southern  Messen- 
ger Service,  135  Ga.  372,  69  SE  480; 
Alkahest  Lyceum  System  v.  Curry, 
6  Ga.  A.  625,  65  SE  580;  Christophu- 
los  Cafe  Co.  V.  Phillips,  4  Ga.  A. 
819,  62  SE   662. 

Iowa. — Bushnell  v.  George  E.  King 
Bridge  Co.,  140  Iowa  405,  118  NW 
407;  Grlfilfh  v.  Burden,  36  Iowa  138. 

Ky. — Patterson  v  Illinois  Cent.  R. 
Co.,  128  Ky.  788,  97  SW  426.  80  KyL 
78. 

Miss. — American  Express  Co.  v. 
Jennings,  86  Miss.  329,  38  S  374.  109 
AmSR  708. 

N.  Y. — ^Reilly  v.  Connors,  66  App. 
Div.  470,  72  NYS  834;  Brauer  v.  Oce- 
anic Steam  Nav.  Co.,  34  Misc.  127, 
69  NYS  465  [mod  66  App.  Div.  605,  73 
NYS  291];  Meyer  v.  Hudson  Trust 
Co.,  168  NYS  887;  Wells,  etc.,  Co.  v. 
Lorence  Realty  Co.,  Inc.,  167  NYS 
916;  Voland  v.  Reed,  164  NYS  19; 
Hochberg  Contracting  Co.,  Inc.,  v. 
P.  &  P.  Auto  Transp.  Co.,  Inc.,  168 
NYS  879. 

N.  C— Tillinghast-Styles  Co.  v. 
Providence   Cotton   Mills,   148   N.   C. 


268,    66    SE    621. 

Okl. — Missouri,  etc.,  R.  Co.'  v. 
Foote.  46  Okl.  678,  149  P  223,  AnnCas 
1917D   173. 

Pa. — Adams  Elxpress  Co.  v.  Egbert, 
36  Pa.  360,  78  AmD  382. 

S.  C. — Qivens  v.  North  Augusta 
Electric,  etc.,  Co.,  91  S.  C.  417,  74  SE 
1067;  Towles  v.  Atlantic  Cbast  Line 
R.  Co.,  83  S.  C.  601,  66  SE  638;  Mll- 
hous  v.  Atlantic  Coast  Line  R.  Co., 
75  S.  C.  351,  65  SE  764;  Spears  v. 
Fields,  72  S.  C.  396,  52  SE  44. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600; 
Brown  v.  Taylor,  116  Tenn.  1,  9,  88 
SW  933,  11?  AmSR  811,  4  LRANS  309 
[cit    Cyc]. 

Tex. — Brownsville  v.  Tumlinson, 
(Civ.  A.)  179  SW  1107;  Southwestern 
Tel.,  etc.,  Co.  v.  Solomon,  54  Tex.  Civ. 
A.  306,  117  SW  214;  Western  Union 
Tel.  Co.  v.  Twaddell,  47  Tex.  Civ.  A. 
51,  108  SW  1120. 

Wis. — ^Hammond  v.  Sandwich  Mfg.  ■ 
Co.,  146  Wis.  486,  131  NW  1097;  An- 
derson   V.    Savoy,    137    Wis.    44,    118 
NW  217. 

Eng. — Hadley  v.  Baxendale,  '9 
Exch.  841,  156  Reprint  146,  26  Eng 
L&Eq   398,  5  BRC  602. 

Alta. — Steven  v.  Pryce-Jonea,  Ltd.. 
13  DomLR  746,  26  WestLR  172;  On- 
tario Wind  Engine,  etc.,  Co.  v.  Jen- 
sen,   [1917]    2  WestWkly   732. 

N.  S.— Sanders  v.  Sutcliffe,  38  N. 
S.   352. 

Ont. — Stelnacker  v.  Squire,  30  Ont. 
L.   149,    5   OntWN   566. 

"Now,  if  the  special  circumstances 
under  which  the  contract  was  actu- 
ally made  were  communicated  by  the 
plalntlfFs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages 
resulting  from  the  breach  of  such 
a  contract,  which  they  would  reason- 
ably contemplate,  would  be  the 
amount  of  injury  which  would  ordi- 
narily follow  from  a  breach'  of  con- 
tract under  these  special  circum- 
stances so  known  and  communicated. 
But,  on  the  other  hand.  If  these  spe- 
cial circumstances  were  wholly  un- 
known to  the  party  breaking  the  con- 
tract, he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  con- 
templation the  amount  of  injury 
which  would  arise  generally,  and  in 
the  great  multitude  of  cases  not  af- 
fected by  any  special  circumstances, 
from  such  a  breach  of  contract." 
Hadley  v.  Baxendale.  9  Exch.  841, 
354,  166  Reprint  145,  26  EngLABq 
398,  6  ERC  502  [quot  Primrose  v. 
Western  Union  Tel.  Co.,  164  U.  8.  1, 
29,  14  set  1098,  88  L.  ed.  888;  Cam- 
den Iron  Works  v.  U.  S.,  60  Ct.  CI. 
191]. 

[a]  XUturteatlOB.— A  carrier  is  lia- 
ble for  deterioration  in  goods  unrea- 
sonably delayed,  but  not  for  special 
damages  not  contemplated  at  the 
time  of  shipment,  such  as  deteriora- 
tion in  eggs  because  of  delay  in  a 
shipment  of  material  to  be  used  in 
constructing  packing  boxes.  South- 
ern R.  Co.  v.  Moody,  169  Ala.  292,  63 
S  1016. 

1.  Ala. — ^Blxby-Thierson  Lumber 
Co.  V.  Evans,  167  Ala.  431,  52  S  843, 14 
AmSR  47,  29  LRANS  194.  See  Bix- 
by-Theisen  Co.  v.  Evans,  174  Ala.  671. 
57  S  39  (holding  evidence  admisA- 
ble). 

N.  Y. — ^Booth  v.  Spuyten  Duyvil 
Rolling  Mill  Co.,  60  N.  Y.  487;  Patton 
v.  Lynett,  133  App.  Div.  746,  118  NTS 
185. 

N.  C. — Thomason  v.  Hackney,  ete., 
Co.,  159  N.  C.  299,  74  SE  1022,  47 
LRANS  1120;  Tllllnghast-Styles  Oo. 
V.  Providence  Cotton  Mills,  143  N.  C. 
268.  66  SE  621. 

Tex. — McKlbbln  v.  Pierce,  (Civ.  A.) 
190  SW  1149;  Western  Union  Tel.  Oo. 
V.  Twaddell,  47   Tex.  Civ.  A.   Bl,   10' 
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ordinary  damages,'  and  obviously  notice  given  after 
the  contract  is  made  is  not  sufficient.'  Conversely, 
«here  the  parties  contract  with  reference  to  special 
circumstances,  a  party  cannot  relieve  himself  from 
liability  for  special  damages  resulting  from  special 
circumstances  by  a  mere  statement  before  entering 
into  the  contract  that  he  would  not  be  liable  there- 

Si.*  It  may  be  noted  also  in  this  connection  that 
e  doctrine  of  notice  is  not  applicable  to  direct 
damages,"  and  that  notice  of  special  conditions  will 
not  change  consequential  into  direct  damages.' 
Where  defendant  has  negligently  failed  to  perform 
a  service  which  he  has  contracted  to  perform,  the 
circumstances  may  be  such  that  he  will  not  be  per- 


mitted to  assert  that  he  did  not  know  the  purposes 
for  which  plaintiff  desired  such  service.'  Whether 
special  circumstances  were  within  the  contemplation 
of  the  parties  at  the  time  of  making  the  contract 
is,  upon  conflicting  evidence,  a  question  of  fact  for 
the  jury,"  and  the  burden  of  proof  is  upon  the  party 
asserting  the  fact.^ 

[i  78]  (c)  Collateral  Oontracts  and  Transac- 
tions. As  a  general  rule  the  right  to  recover  dam- 
ages is  limited  to  such  dam^es  as  arise  out  of  the 
contract  on  which  the  action  is  founded,^**  and  a  re- 
covery cannot  be  had  for  damages  or  losses  result- 
ing out  of  collateral  contracts  or  transactions  af- 
fected by  the  breach  of  the  contract  sued  on,*^  al- 


SW  1120. 

BiiK. — Home  v.  Midland  R.  Co.,  L. 
R.  8  C.  P.  131,  &  ERC  506;  British 
Cglurobia,  etc.,  Spar,  etc.,  Co.  v.  Net- 
tresl^ip,  L.  R.  3  C.  P.  499. 

Compare  Asher  v.  Howard,  178  Ky. 
J9S.  198  SW  1149  (holding  that, 
.wb.ere  a  party  makes  a  contract  and 
tlieA  notlfles  the  other  contracting 
party  that  such  contract  is  made 
with  reference  to  a  contract  already 
entered  Into  or  contemplated  between 
Aim  and  a  third  party,  he  Is  not 
confined  to  ordinary  damages  for  vio- 
lation of  the  original  contract). 

a.  Booth  v.  Spuyten  Duyvll  Roll- 
ing Mill  Co.,  60  N.  T.  487  [all  3 
Thomps.  &  C.  3fi8];  Home  v.  Mid- 
land R.  Co.,  L..  R.  8  C.  P.  131;  San- 
ders V.  Sutclltte,  38  N.  S.  352. 

3.  Brownsville  v.  Tumlinson,  (Tex. 
CiT.  A.)  179  SV<r  1107. 

4.  McKlbbin  v.  Pierce,  (Tex.  Civ. 
A.)    190   SW   1149,   1X62. 

"If  a  party  about  to  enter  into  a 
contract  has  notice  communicated  to 
him  by  the  other  party  of  special 
conditions  producing  an  increased 
liability,  and  actually  thereafter 
makes  the  contract,  though  protest- 
ing that  he  will  not  be  liable  for  such 
Increased  damages,  If  the  other  party 
does  not  agree  that  such  damages 
will  be  excluded,  we  think  the  law, 
as  a  matter  of  policy,  and  rule,  would 
stamp  the  liability  as  a  result  of 
the  contract,  though  the  party  at- 
tempted to  exclude  them.  His  pro- 
tection would  be  a  refusal  to  make 
the  contract."  McKlbbin  v.  Pierce, 
supra. 

6.  McKlbbin  v.  Pierce,  (Tex.  Civ. 
A.)  190  SW  1149,  1161;  Williamson  v. 
Powell.   (Tex.  Civ.  A.)   140  SW  359. 

"In  the  case  of  direct  damages 
t)ie  law  necessarily  imposes  the 
measure  whether  or  not  the  default- 
ing party  possessed  any  knowledge 
whatever  of  the  Implied  and  natural 
consequences  of  the  breach,  or  of  the 
amount  the  other  party  would  suffer 
on:  account  of  such  breach."  McKlb- 
bin v.  Pierce,  supra. 

6.  Washington,  etc.,  R.  Co.  v. 
Westlnghousie  Blectrlc,  etc.,  Co.,  120 
Va.  620,   89  SE  131,  91  SE  646. 

7.  Missouri  Dlst.  Tel.  Co.  v.  Mor- 
ris, 243  Fed.  481,  156  CCA  179. 

(a]  Dliurtrstton. — Where  defend- 
ant Installed  a  fire  alarm  system  in 
plaintiff's  plant  and  contracted  that 
on  receipt  of  Are  alarms  at  Its  cen- 
tral office  it  would  transmit  them  to 
plaintiff's  engine  room,  a  recovery 
of  .damages  for  negligent  failure  to 
transmit  a  fire  alarm  cannot  be  de- 
feated on  the  ground  that  defendant 
bad  no  notice  that  plaintiff  would  not 
maintain  at  all  times  sufficient  wa- 
°ter  pressure  for  the  extinguishment 
of  fires,  and  that  it  was  not  within 
,the  contemplation  of  the  parties  that 
plaintiff  would  rely  upon  notice  from 
defendant  to  Increase  the  water  pres- 
sure in  its  Are  lines,  or  that  It  would 
suffer  damage  from  its  engineer's 
failure  to  increase  such  water  pres- 
sure. Missouri  Dlst.  Tel.  Co.  v. 
Morris,  243  Fed.  481.  156  CCA  179. 

8.  American  Bridge  Co.  v.  Qlen- 
more  Distilleries  Co.,  107  SW  279,  32 


KyL  873;  Given  v.  North  Augusta 
Electric,  etc.,  Co.,  91  S.  C.  417.  74  SB 
1067. 

9.  Tilllnghast-Stylea  Co.  v.  Provi- 
dence Cotton  Mills,  143  N.  C.  268,  66 
SE  621;  Missouri,  etc.,  R.  Co.  v. 
Foote.  46  Okl.  678,  149  P  223,  AnnCas 
1917D  173;  Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600. 
See  also  cases  supra  note  98. 

10.  Stevens  v.  Lewis,  etc.,  Co..  168 
Ky.  648,  182  SW  840  [mod  on  other 
grounds  on  reh  185  SW  873];  Hor- 
ner V.  Wood,  16  Barb.    (N.  Y.)   386. 

[a]  BuMon  for  ml*. — "Parties, 
when  they  enter  into  contracts,  may 
well  be  supposed  to  contemplate  the 
ordinary,  (and  if  I  may  use  the  ex- 
pression here,)  natural  incidents, 
either  from  performance  or-  non-per- 
formance. But  neither  can  be  sup- 
posed to  take  Into  ccgislderatlon  any 
transaction  between  the  other  and" 
strangers.  All  persons  should  de- 
sign, when  they  make  engagements, 
to  fulfill  them;  but  unexpected  events 
may  transpire  which  may  deprive 
them  of  the  ability  to  do  so;  and  few 
would  enter  into  contracts  of  any 
considerable  extent  as  to  the  subject 
matter,  or  time,  if  they  should  there- 
by incidentally  assume  the  responsi- 
bility of  carrying  out  other  arrange- 
ments over  which  tl^,ey  had  no  con- 
trol, and  the  existence  of  which  was 
unknown  to  them."  Horner  v.  Wood, 
16    Barb.    (N.   Y.)    386,    389. 

[b]  Analogy  to  civil  Uw.— "Our 
courts  are  more  and  more  falling  into 
the  track  of  the  civil  law,  the  rule 
of  which  is  thus  laid  down  by  a 
learned  writer:  'In  general,  the  par- 
ties are  deemed  to  have  contemplat- 
ed only  the  damages  and  interest 
which  the  creditor  might  suffer  from 
the  non-performance  of  the  obliga- 
tion, in  respect  to  the  particular 
thing  which  is  the  object  of  it;  and 
not  such  as  may  have  been  acciden- 
tally occasioned  thereby  in  respect 
to  his  own  affairs.  1  Evan's  Poth. 
91,  Lond.  ed.  1806.  He  illustrates 
the  rule  by  the  rise  of  value  in  goods 
which  the  promissor  fails  to  de- 
liver. He  adds.  If  the  lessor's  title 
to  a  house  fall,  he  is  bound  to  pay 
to  his  lessee  the  expense  of  removal, 
and  indemnify  him  against  the  ad- 
vance of  rents,  but  not  against  the 
loss  of  custom  in  a  business  he  may 
have  established  while  residing  In 
the  house.  He  also  adverts  to  the 
distinction  that  the  vendor  may,  not- 
withstanding, incur  liability  for  ex- 
trinsic damages  of  the  creditor,  if  it 
appear  they  were  stipulated  for  or 
tacitly  submitted  to  In  the  contract. 
One  instance  Is  that  of  stipulating  to 
deliver  a  horse  in  such  time  th.it  a 
certain  advantage  may  be  gained  by 
reaching  such  a  place.  There  the 
debtor  shall,  on  default,  pay  for  the 
loss  of  the  advantage.  'The  case  of 
tacit  submls.Mon  Is  Illustrated  by  a 
case  of  demising  premises  expressly 
for  use  as  an  Inn.  There,  if  the  ten- 
ant be  evicted,  a  loss  of  custom  may 
be  taken  Into  the  account.'  "  Blanch- 
ard  V.  Ely,  21  Wend.  (N.  Y.)  842.  348. 
34  AmD  260. 

11.  Cal. — ^Wallace   v.   Ah   Sam,    71 


Cal.  197,  13  P  46,  6«  AmR  534; 
Friend,  etc.,  Lumber  Co.  v.  Miller. 
67  Cal.  464.  8  P  40. 

Ga. — Stewart  v.  Lanier  House  Co., 
75  Ga.  682. 

111. — Olmstead  v.  Burke,  26  III.  86. 

Ind. — Lewis  v.   Lee,    15   Ind.    499. 

Kan. — Johnson  v.  Mathews,  5  Kan. 
118. 

Ky. — ^Tucker  v.  Horn,  103  SW  717, 
31  KyL  805;  Hay  v.  Williams,  8  KyL 
434. 

Me. — ^Bridges  v.  Stlckney.  38  Me. 
361. 

Mass. — Somers  v.  Wright,  115 
Mass.  292;  Fox  v.  Harding,  7  Cush. 
516;  Batchelder  v.  Sturgls,  3  Cush. 
201;   Hayden  v.   Cabot.   17  Mass.    169. 

Mich. — Wetmore  v.  Pattison.  46 
Mich.  439,  8  NW  67;  Cuddy  v.  Major. 
12  Mich.  868.  Clark  v.  Moore,  3  Mich. 
66. 

Jillnn. — Fairchild  v.  Rogers;  82 
Minn.    269,    20   NW   191. 

N.  Y.— Devlin  v.  New  York,  68  N. 
Y.  8,  60  HowPr  1;  Cassidy  v.  Le  Fe- 
vre.  46  N.  Y.  662:  Myers  v.  Burns, 
35  N.  Y.  269;  GrltHn  v.  Colver,  16  N. 
Y.  489,  69  AmD  718;  Story  v.  Ne^v 
York,  etc.,  R.  Co.,  6  N.  Y.  86;  Atlas 
Portland  Cement  Co.  v.  Hopper,  116 
App.  Div.  445,  101  NYS  948;  En- 
right  V.  American  Belgian  Lamp  Co., 
26  App.  D;v.  381,  49  NYS  739;  Lowen- 
steln  V.  Chappell,  30  Barb.  241;  Hor- 
ner V.  Wood,  16  Barb.  386;  Walrathv. 
Redfleld,  11  Barb.  368;  Lord  v.  Com- 
stock,  52  N.  Y.  Super.  648;  Deming 
V.  Kemp,  6  N.  Y.  Super.  147;  Cram 
V.  Dresser,  4  N.  Y.  Super.  120;  Jones 
V.  National  Printing  Co.,  13  Daly  92; 
Lattin  V.  Davis,  Lalor  9;  Masterton 
V.  Brooklyn,  7  Hill  61,  42  AmD  38; 
Blanchard  v.  Ely.  21  Wend.  342,  <4 
AmD   250. 

Oh.— Rhodes  ▼.  Baird,  16  Oh.  St. 
673. 

Tex. — Madlll  Oil,  etc..  Co.  v.  San- 
ger. (Civ.  A.)  96  SW  36;  Baker,  etc, 
Mfg.  Co.  V.  Clayton,  40  Tex.  Civ.  A. 
586,  90  SW  519;  Wells  v.  BatUo,  6 
Tex.  Civ.  A.  632.  24  SW  363. 

Wash. — Mead  v.  Kalberg,  70  Wash. 
617,   127  P  186. 

Wis. — Serfling  v.  Andrews.  106 
Wis.    78,    81    NW   991. 

Eng. — Williams  v.  Aglus.  Ltd., 
[1914]  A.  C  510;  Skinner  v.  London 
Mar.  Ins.  Corp.,  14  Q.  B.  D.  882; 
Thol  v.  Henderson,  8  Q.  B.  D.  457; 
Home  V.  Midland  R.  Co.,  L.  R.  8  C. 
P.  131,  5  ERC  506;  Woodger  v.  Great 
Western  R.  Co.,  L.  R.  2  C.  P.  318; 
Great  Western  R.  Co.  v.  Redmayne, 
L.  R.  1  C.  P.  329;  Clare  v.  May- 
nard,  6  A.  &  E.  519.  S3  ECL  282,  112 
Reprint  198;  Walker  v.  Moore,  10 
B.  &  C.  416,  21  ECL  179,  109  Reprint 
504;  Williams  v.  Reynolds,  6  B.  & 
S.  495,  118  ECL  49  5,  122  Reprint  1278. 
Compare  Boyd  v.  FItt,  14  Ir.  C.  L. 
43;  Hawes  v.  South  Elastem  R.  Co., 
64  L.  J.  Q.  B.  174;  Watson  v.  Gray, 
16  T.  L.  R.  308. 

Ont. — Loney  v.  Oliver,  21  Ont  89. 

[a]  niiurtiatilSBa, — (l)  In  an  ac- 
tion by  a  lessee  against  the  lessor  to 
recover  damages  for  a  refusal  to  giva 
possession  of  the  demised  premises, 
plaintiff  cannot,  for  the  purpose  of 
showing  the  amount  of  damages  sus- 
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though  they  may  have  been  entered  into  upon  the 
faith  of  the  principal  contract.^*  Where,  however, 
the  collateral  contract  was  in  the  contemplation  of 
the  parties  to  the  original  or  particular  contract 
when  it  was  made,  the  latter  being  made  with  refer- 
ence to  the  former,  there  may,  upon  a  breach  of  the 
particular  contract,  be  a  Recovery  in  damages  for 
losses  sustained  or  gains  prevented  with  reference 
to  the  collateral  undertaking;"  and  it  is  immaterial 
whether  the  particular  contract  is  entered  into  for 
the  purpose  of  enabling  plaintiff  to  comply  with  a 
former  contract  already  made,'*  or  whether  the  con- 
tract for  the  breach  of  which  the  action  is  brought 
was  made  for  the  purpose  of  enabling  plaintiff  to 
enter  into  a  future  contract  within  the  contempla- 
tion of  the  parties  to  the  particular  undertaking." 
Further,  it  is  not  necessary  that  the  precise  terms 
of  the  collateral  contract  be  disclosed  to  the  party 
to  the  principal  contract,  except  in  so  far  as  it 
contains  special  features  likely  to  affect  the  party's 


action,'*  or  which  render  the  consequences  of  a 
breach  extraordinary.''  Although  the  party  may 
have  known  of  the  existence  of  a  coUater^  contract 
he  cannot,  without  more,  be  held  to  have  contem- 
plated that  the  damages  growing  out  of  a  breach 
of  his  contract  should  be  measured  in  accordance 
with  the  terms  of  such  collateral  contract." 

[$  79]  (d)  Injuries  to  Third  Persons.  As  a 
general  rule  damages  to  persons  not  parties  to  the 
contract  cannot  be  considered  as  the  natural  conse- 
quences of  its  breach." 

[i  80]  (e)  Ooncnrrence  witb  Natural  OauMS. 
There  can  be  no  recovery  from  the  consequences  of 
the  action  of  natural  forces  in  connection  with  a 
breach  of  contract  unless  such  consequences  can 
fairly  be  presumed  to  have  been  contemplated  by 
the  parties  at  the  time  of  making  the  contract  as 
a  probable  result  of  the  breach.'"'  This  is  particu- 
larly true  when  the  natural  forces  are  of  an  extraor- 
dinary character.*'    The  rule,  however,  does  not  ap- 


talned,  erlve  evidence  of  an  advanta-. 
geoua  contract  for  the  assignment  of 
the  lease,  or  of  an  offer  to  purchase 
It  bjr  another  person,  where  an  as- 
signment or  resale  of  the  lease  was 
not  within  the  cdntemplation  of  the 
parties  at  the  time  the  contract  of 
lease  was  entered  into.  Lawrence  v. 
Wardwell,  6  Barb.  (N.  Y.)  423.  (2)- 
In  a  suit  for  -the  rent  of  a  hotel  In 
which  the  lessee  seeks  to  recoup 
damages  sustained  by  the  lessor's 
neglect  to  keep  it  In  repair  as  agreed, 
the  loss  of  a  contract  by  which  the 
lensee  sublet  the  hotel  Is  not  a  prop- 
er element  of  damages.  It  being  a 
collateral  undertaking  which  the 
parties  could  not  reasonably  have 
contemplated  when  they  made  the 
contract.  Stewart  v.  Lanier  House 
Co.,  76  Ga.  682. 

12.  Fox  v.  Harding,  7  Cush. 
(Mass.)  518;  Story  y.  New  Tork,  etc., 
H.  Co.,  6  N.  Y.  86;  Lowensteln  v. 
Chappell,  30  Barb.  (N.  Y.)  241;  Hor- 
ner V.  Wood,  16  Barb.  (N.  Y.)  386; 
Walrath  v.  Redfleld,  11  Barb.  (N.  Y.) 
368. 

13.  TJ.  S. — Hitchcock  v.  Galveston, 
12  F.  Cas.  No.   6,634,  3  Woods  287. 

Conn. — Jordan  v.  Patterson,  67 
Conn.  373,  35  A  B21;  Hubbard  v. 
Rowell,    51    Conn.   443. 

Fla. — Robinson  v.  Hyer,  35  Fla. 
544.  17  S  745. 

m. — lUlnola  Cent.  R.  Co.  v.  Cobb, 
«4  111.  128;  Haven  v.  Wakefield,  39 
111.  509. 

Iowa. — Cobb  v.  Illinois  Cent.  R.  Co., 
38  Iowa  601. 

Kan. — Halstead  Lumber  Co.  v. 
Sulton,  46  Kan.  192,  26  P  444. 

Ky. — Feland  v.  Berry,  130  Ky.  328, 
113  SW  425;  CampbellsvlUe  Lumber 
Co.  V.  Bradlee,  96  Ky.  494,  29  SW 
313,  16  KyL  572. 

Mich. — Loud  V.  Campbell,  26  Mich. 
239 

N.  Y. — Devlin  V.  New  York,  63  N. 
Y.  8,  50  HowPr  1;  Booth  v.  Spuyten 
Duyvil  Rolling  Mill  Co.,  60  N.  Y.' 
487;  Cassidy  v.  Le  Fevre,  45  N.  Y. 
562;  Messmore  v.  New  York  Shot, 
etc.,  Co.,  40  N.  Y.  422;  Myers  v. 
Bums,  35  N.  Y.  269;  Griffln  v.  Colver, 
16  N.  Y.  489.  69  AmD  718;  Klauck  V. 
Federal  Ins.  Co.,  131  App.  DIv.  619, 
115  NYS  1049  Crev  60  Misc.  170,  182, 
111  NYS  1037];  Boughton  v.  Petigny, 
72  App.  Dlv.  76,  73  NYS  139.  76  NYS 
125  [aff  36  Misc.  209,  73  NYS  139]; 
Davis  V.  Talcott,  14  Barb.  611  [rev 
on  other  grounds  12  N.  Y.  184];  Dil- 
lon V.  Masterson,  42  N.  Y.  Super.  176; 
Korin  V.  Ruts.  98  NYS  845;  Malony 
V.  Brady,  19  NYS  911  mem;  Master- 
son  V.  Brooklyn,  7  Hill  61.  42  AmD 
t»i  Blanchard  v.  Ely.  21  Wend.  342, 
34  AmD  260.  Compare  Lattin  v. 
Davis,  Lai  or   9. 

N.  C. — Lewis  V.  Rountree,  79  N. 
C  122.  28  AmR  309. 

N.  D. — Harris  v.  Van  Vranken,  32 
N.  r>.  238,  IBS  MW  65  [cit  Cyc]. 


Oh. — Rhodes  v.  Balrd,  16  Oh.  St. 
673. 

Pa. — Fiegel  v.  Latour,  81*  Pa,  448. 

Tex.— MoKibbin  v.  Pierce,  (Civ.  A.) 
190  SW  1149;  Oorham  v.  Dallas,  etc., 
R.  Co.,  41  Tex.  Civ.  A.  615,  95  SW 
651;  Wells  v.  Battle,  5  Tex.  Civ.  A. 
632,  24  SW  353;  Yoakum  v.  Dunn,  1 
Tex.  Civ.  A.  524,  21  SW  411. 

W.  Va. — James  v.  Adams,  8  W.  Va. 
568. 

Wis. — Salvo  v.  Duncan,  49  Wis.  151, 

4  NW   1074. 

Eng. — Grebert-Borgnis  v.  Nugent, 
15  Q.  B.  D.  85;  Hydraulic  Engineer- 
ing Co.,  Ltd.,  v.  McHaffle,  4  fl.  B.  D. 
670,  23  ERC  558;  Simpson  v.  London, 
etc.,  R.  Co.,  1  Q.  B.  D.  274;  Htnde  v. 
Liddell,  L.  R.  10  Q.  B.  265;  Elblnger 
V,  Armstrong,  L.  R.  9  Q.  B.  473;  Cort 
V.  Ambergate,  etc.,  R.  Co.,  17  Q.  B. 
127,  79  ECL  127,  117  Reprint  1229; 
Smith  V.  Green,  1  C.  P.  D.  92,  23  ERC 
566;  Borrles  v.  Hutchinson,  18  C.  B. 
N.  S.  445,  114  ECL  445,  144  Reprint 
518;  Smeed  v.  Foord,  1  E.  &  B.  602, 
102  ECL  602,  120  Reprint  1035;  Wa- 
ters V.  Towers,  8  Exch.  401,  155  Re- 
print 1404;  Boyd  v.  Fitt,  14  Ir.  C.  L. 
43;  Prior  v.  Wilson,  1  L.  T.  Rep.  N. 
S.  549;  Alder  v.  Kelghley,  15  M. 
&  W.  117,  153  Reprint  785;  Warner 
Engineering  Co.,  Ltd.,  v.  Brennan,  30 
T.  L.  R.  191.  Compare  Home  v. 
Midland    R.    Co.,    L.    R.    8    C.    P.    131. 

5  ERC  506;  Hawes  v.  South  Eastern 
R.  Co.,   64  L.  3.  Q.   B.  174. 

Que. — Thomson  v.  Beling,  1  Que. 
L.  67. 

[a]  ninstratlon. — ^Where  one  agree- 
ing to  furnish  material  for  use  In  a 
building  knows  of  the  provision  In 
the  building  contract  for  damages 
for  delay,  such  damages  are  so  with- 
in the  contemplation  of  the  parties 
that  they  are  recoverable,  notwith- 
standing the  prorflt  which  might  be 
made  under  the  contract  to  furnish 
the  material  would  be  small  in  rela- 
tion to  the  damages  claimed  for  de- 
lay. Campfleld  v.  Sauer,  189  Fed. 
576,  111  CCA  14,  38  LRANS  837. 

14.  Booth  V.  Siiuyten  Duyvil  Roll- 
ing Mill  Co.,  60  N.  Y.  487;  Dillon  v. 
Masterson,  42  N.  Y.  Super.  176. 

1&  Jordan  v.  Patterson,  67  Conn. 
473,  35  A  521;  Hubbard  v.  Rowell,  61 
Conn.  423;  Bluegrass  Cordage  Co.  v. 
Luthy.  98  Ky.  583,  33  SW  835,  17 
KyL  1126. 

16.  Illinois  Cent.  R.  Co.  v.  Cobb, 
64  III.  128;  Booth  v.  Spuyten  Duyvil 
Rolling  Mill  Co.,  60  N.  Y.  487;  Gre- 
bert-Borgnis v.  Nugent,  15  Q.  B.  D. 
85. 

17.  Booth  V.  Spuyten  Duyvil  Roll- 
ing Mill  Co.,  60  N.  Y.  487;  Home  v. 
Midland   R.    Co.,    L.    R.    7   C.    P.    683; 

18.  Snell  v.  Cottingham,  72  111. 
161. 

[a]  XUnatnrtloiu — A  contractor 
who  fails  to  finish  a  railroad  by  the 
time  limited  in  his  contract  cannot 
be  held  for  the  loss  occasioned  to  the 


owner  of  the  road  by  reason  of  an- 
other contract  between  him  and  a 
third  party,  for  the  use  of  the  road 
after  the  time  it  should  have  been 
completed,  even  though  he  may  have 
known  of  the  existence  and  the  terms 
of  such  other  contract  at  the  time  of 
entering  into  his  own,  unless  he  ex- 
pressly agrees  to  such  a  rule  of  dam- 
ages. Snell  V.  Cottingham,  72  111. 
161. 

18.  McDonald  v.  Snelling,  14  Al- 
len (Mass.)  290,  294,  92  AmD  768; 
Thomas  v.  Winchester,  6  N.  Y.  897, 
57  AmD  455;  Longmeid  v.  HolUday, 
6  Exch.  761,  155  Reprint  752;  Winter- 
bottom  v.  Wright,  10  M.  &  W.  109, 
152  Reprint  402. 

"Where  a  right  or  duty  is  created, 
wholly  by  contract,  it  can  only  be 
enforced  between  the  contracting 
parties."  McDonald  v.  Snelling,  su-. 
pra. 

[a]  ApplloKtion  of  ml*,— A  trades- 
man not  the  manufacturer 'of  an  ar- 
ticle sold,  who  contracts  with  an  in- 
dividual for  the  -sale  to  him'  of  an 
article  not  in  itself  dangerous,  to  be 
used  for  a  particular  purpose  by  a 
third  person,  is  not,  in  the  absence 
of  fraud,  liable  for  injury'  caused  to 
such  person  by  a  defect  in  the  cOUr- 
structlon  of  the  article.  Longmeid 
V.  Holllday.  6  Exch.  761,  165  Reprint  • 
752. 

3D.  Mich. — Carnegie  v.  Holt,  99 
Mich.   606,  68  NW  623. 

N.  C. — ^Walls  V.  Carolina  Spruoe  Co., 
96   SE   36. 

N.  D.— Lynn  v.  Seby,  29  N.  D.  420, 
161  NW  31,  LRA1916E  788;  Hayes  v. 
Cooley,   IS  N.  D.  204,   100  NW  250. 

Oh. — Daniels  v.  Ballantine,  23  Oh. 
St.  532,  13  AmR  264. 

Tex. — Jones  v.  George,  61  Tex.  34»; 
362,    48    AmR    280. 

"It  Is  not  enough  to  entitle  a  party 
to  recover  damages  for  breach  of 
contract  to  show  that  without  the 
breach  of  contract  relied  on  the  in- 
Jury  would  not  have  been  received, 
when  the  injury  results  from  an  un- 
foreseen and  unexpected  cause,  or 
from  a  cause  which  no  reasonable 
human  exertion  could  counteract." 
Jones  v.  George,  supra. 

[a]  niiutiwtlon, — There  can  be  no 
recovery  for  injuries  to  an  uncom- 
pleted building  from  rain  during  a 
period  of  delay  in  furnishing  ma- 
terials necessary  to  Its  completion. 
Carnegie  v.  Holt,  99  Mich.  606,  58 
NW    623. 

ai.  Ashe  v.  DeRossett,  60  N.  C. 
299,  72  AmD  552;  Jones  v.  Gllmore, 
91  Pa.  310.  But  see  Lilley  v.  Double- 
day,  7  Q.  B.  D.  510  (holding  that, 
where  defendant  contracted  to  ware- 
house certain  goods  for  plaintiff  at 
a  particular  place,  he  was  liable  for 
their  value  where  he  warehoused 
them  at  another  place  where  they 
were  destroyed  without  any  negli- 
gence on  his  part). 


750     [17  C.  J.] 


DAMAGES 


[§§  80-81 


ply  in  the  case  of  contracts  against  injuries  from 
snch  natural  agencies.'* 

[$  81]  (S)  Torts— (a)  General  Bole.  In  the 
ease  of  torts  the  general  rnle  is  that  the  wrongdoer 
is  liable  for  any  injnry  which  is  the  natural  and 
probable  consequences  of  his  miBconduet.'^  Such 
liability  extends  not  only  to  injuries  which  are  di- 


rectly and  immediately  eansed  by  his  act,**  bnt  alto 
to  such  consequential  injuries  as,  according  to  the 
conunon  ex})erience  of  men,  are  likely  to  result  from 
such  act.^*  Except  as  to  willful  or  wanton  torts, 
the  converse  of  this  rule  is  aliSo  true,  and  the  wrong- 
doer is  liable  only  for  the  natural  and  probable  oob- 
sequences  of  his  act.'*    It  is  not  sufficient  that  the 


[a]  niluttMtlOBa. — (1)  Where  de- 
fendant contracted  to  return  certain 
coal  bargrea  to  plaintiff  within  a  cer- 
tain time  but  did  not  do  so,  he  was 
not  liable  for  a  subsequent  loss  of 
tbe  barses  by  reason  of  an  extraor- 
dinary Ice  gorge.  Jones  v.  GUmore, 
91  Pa.  JIO.  (2)  Where  rice  brought 
to  a  mill  to  bo  beaten  was  not  ols-- 
posed  of  according  to  contract,  but 
was  retained  at  the  mill  for  some 
time  after  such  time  as  the  agree- 
ment stipulated,  and  during  the  pe- 
riod of  delay  was  destroyed  by  an 
accidental  fire,  such  loss  was  not  a 
proximate  consequence  of  the  breach 
of  contract.  Ashe  v.  De  Rossett,  60 
N.  C.   2S9,   72   AmD  552. 

99.  Krebs  Mfg.  Co.  v.  Brown,  108 
Ala.  608,  18  S  859,  64  AmSH  188; 
Mortimer  v.  Otto,  206  N.  Y.  89,  99 
NS  189,  AnnCa8l914A  1121  [att  142 
App.  Dlv.  184,  126  NYS  866];  Jones 
V.  Qeorge,  61  Tex.  346,  48  AmR  280. 

[a]  BaaaoB  for  ml*. — "A  cause  of 
damages  which  the  lurties  seek  to 
avoid  by  their  contract  cannot  be 
said  to  be  an  independent  or  Inter- 
vening cause  although  there  is  not 
between  it  and  the  damages  the  di- 
rect relation  of  cause  and  effect  or 
a  chain  of  causes  producing  ulti- 
mately the  dartiages  claimed."  Mor- 
timer V.  Otto,  206  N.  Y.  89,  92, 
99   NE   189,   AnnCasl914A   1121. 

[b]  Application  of  mle^— Where 
one  party  to  a  contract  agrees  to  put 
a  window  in  the  storehouse  of  an- 
other in  a  flrst-class  manner,  but 
the  work  is  so  unsklllfully  done  that 
the  window  leaks  and  thereby  the 
goods  of  the  latter  are  injured,  such 
damage  Is  the  direct  and.  proximate 
result  of  the  default,  for  which  a 
recovery  may  be  had.  Krebs  Mfg. 
Co.  V.  Brown,  108  Ala.  608,  18  S  669. 
64   AmSR   188. 

93.  Ala. — Kilby  Locomotive,  etc 
Works  V.  L,acy,  12  Ala.  A.  464,  467,  67 
S  764  (cit  Cyc];  Blgbee  Fertillier  Co. 
V.  Scott,  3  Ala.  A.  333,  66  S  834. 

Ark. — Carson  v.  Ft.  Smith  Light, 
etc.,  Co..  108  Ark.  452,  168  SW  129, 
AnnCaslOlSB  92. 

Fla. — King  v.  Cooney-Eckstein  Co., 
66  Fla.  246,  63  S  669,  AnnCasl916C 
163;  Brlggs  v.  Brown,  66  Fla.  417, 
46  S  325. 

Ind. — Western  Union  Tel.  Co.  v. 
Bigerstaff,  177  Ind.  168.  97  NE  631; 
Louisville,  etc,  R.  Co.  v.  Wood,  113 
Ind.    644,    14    NE    672,    16    NB    197. 

Kan. — Enlow  v.  Hawkins,  71  Kan. 
<3S.   81   P   189. 

La. — Illinois  Cent.  R.  Co.  v.  New 
Orleans  Terminal  Co.,  78  S  738. 

Md. — Shafer  v.  Wilson,  44  Md.  268. 

Mass. — Bills  V.  Brockton  Pub.  Co., 
198  Mass.  638,  84  NE  1018,  126  AmSR 
464,  15  AnnCas  83;  Derry  v.  Flitner, 
118  Mass.  131;  McDonald  v.  Snelling, 
14  Allen  290,  92  AmD  768;  Ballou  v. 
Farnum,  11  Allen  73. 

Minn. — Swaney  v.  Crawley,  133 
Minn.  67.  167  NW  910. 

Mo. — South  Side  Realty  Co.  v.  St. 
Louis,  etc..  R.  Co.,  154  Mo.  A.  364,  134 
SW   1034. 

N.  Y. — OulIIe  V.  Swan,  19  Johns. 
381,  10  AmD  234. 

N.  C— Bowen  v.  King,  146  N.  C. 
386,  59  SB  1044;  Welch  v.  Piercy,  29 
N.   C.    365. 

Okl.— Midland  Valley  R.  Co.  v. 
Williams,   42  Okl.   444,  141   F  1103. 

Pa. — Hillsdale  Coal,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  229  Pa.  61,  78 
A  28.  140  AmSR  700;  Scott  v.  Hunter, 
4«  Pn.   192.  84  AmD  542. 

Tenn. — ^Hawkins  v.  Hubbell,  127 
Tenn.  312,  320,  154  SW  1146  [quot 
Cyc). 


Tex. — St.  Louis  Southwestern  R. 
Go.  V.  Mitchell,  25  Tex.  Civ.  A.  197, 
60   SW   891. 

Eng.— H.  M.  S.  London,  [1914]  P. 
72;  O'Gormaa  v.  O'Gorman,  [1903]  2 
Ir.    673. 

Sask. — Win  Gat  v.  Johnson,  1  Sask. 
Li.  476  [allowing  app  1  Sask.  L.  81, 
and   cit   Cyc]. 

"Every  man.  In  law,  is  presumed 
to  intend  any  consequence;  which 
naturally  flows  from  an  unlawful 
act,  and  is  answerable  to  private  in- 
dividuals for  any  Injury,  so  sus- 
tained." Welch  V.  Piercy,  29  N.  C. 
365.    370. 

"Where  the  defendant  has  violated 
a  duty  imposed  upon  him  by  the 
common  law,  it  seems  Just  and  rea- 
sonable that  he  should  be  held  lia- 
ble to  every  person  injured,  whose  in- 
Jury  is  the  natural  and  probable  con- 
sequence of  the  misconduct.  In  our 
opinion  this  is  the  well  established 
and  ancient  doctrine  of  the  common 
law,  and  such  a  liability  extends  to 
consequential  Injuries,  by  whomso- 
ever sustained,  so  long  as  they  are 
of  a  character  likely  to  follow,  and 
which  might  reasonably  have  been 
anticipated  as  the  natural  and  prob- 
able result  under  ordinary  circum- 
stances of  the  wrongful  act."  Mc- 
Donald v.  Snelling,  14  Allen  (Mass.) 
290,   294,   92  AmD  768. 

[a]  Xllnsttatloii. — ^Where  shocked 
corn  is  purchased  to  be  fed  to  cat- 
tle, and  is  subsequently  wrongfully 
destroyed  by  the  vendor  when  feed 
of  that  kind  cannot  be  obtained,  he 
is  liable,  not  only  for  the  property 
destroyed,  but  for  the  direct  conse- 
quences of  the  wrongful  act.  Enlow 
V.    Hawkins,   71    Kan.    633,   81    P    189. 

[b]  Bvideace  held  InsnlBcUnt^ 
Nervous  condition  from  injuries. 
Ragas  V.  Douglas,  139  La.  773.  72  S 
242. 

84.  Bishop  V.  Williamson.  11  Me. 
496;  Derry  v.  Flitner,  118  Mass.  131. 

[a]  Uliutmtloii^— Where  a  letter 
had  been  sent  by  the  managers  of  a 
lottery  to  a  vendor  of  lottery  tickets, 
inclosing  a  list  of  the  numbers  which 
had  drawn  prizes  at  a  recent  draw- 
ing, and  the  postmaster,  instead  of 
delivering  the  letter  to  the  person 
to  whom  it  was  addressed,  delivered 
It  to  another  who,  availing  himself 
of  the  information  contained,  pur- 
chased of  the  vendor  of  tickets  one 
that  had  drawn  a  prize,  it  was  held 
that  the  measure  of  damages  was  the 
net  amount  of  the  prize.  Bishop  v. 
Williamson,    11    Me.    495. 

96.  Ind.— Flint,  etc.,  Mfg.  Co.  v. 
Beckett,  167  Ind.  491,  604,  79  NE  503, 
12  LRANS  924  [cit  Cyc];  Louisville, 
etc.,  R.  Co.  V.  Wood,  113  Ind.  644,  14 
NB  572,  16  NE  197. 

Mass. — Moore  Spinning  Co.  v.  Bos- 
ton Ice  Co..  210  Mass.  364,  97  NB  62; 
Derry  v.  Flitner,  118  Mass.   131,  134. 

Mo.-.-South  Side  Realty  Co.  v.  St. 
Louis,  etc..  R  Co.,  164  Mo.  A.  364,  134 
SW   1034. 

N.  C— Bowen  v.  King,  148  N.  C 
886,  59  SB  1044. 

Pa.— Scott  V.  Hunter,  46  Pa.  192,  84 
AmD  642. 

Tex. — Texas,  etc..  R.  Co.  v.  Rea,  27 
Tex.  Civ.  A.  649.  66  SW  1116. 

"The  true  inquiry  is  whether  the 
injury  sustained  was  such  as,  ac- 
cording to  common  experience  and 
the'  usual  course  of  events,  might 
reasonably  be  anticipated."  Derry  v. 
Flitner,    supra. 

"A  man  is  answerable  for  such 
consequences  of  his  unlawful  acts  as 
are  natural,  and  may  be  foreseen  by 
ordinary    forecast."      Scott    v.    Hun- 


ter, supra. 

[a]  Ulw«tatl0B<— Plaintiff  could 
recover  for  damages  sustained  to 
property  stored  in  a  barn,  occasioned 
by  the  falling  of  a  Windmill  negli- 
gently constructed  upon  the  l>arn. 
Flint,  etc.,  Mfg.  Co.  v.  Beckett,  167 
Ind.  491,  79  NB  603,  12  LRANS  924. 

98.  U.  S. — Scheffer  v.  Washing- 
ton City  Midland,  etc.,  R.  Co.,  106  U. 
8.  249,  26  L.  ed.  1070;  Chicago,  etc. 
R.  Co.  V.  Gelvin.  238  Fed.  14,  151 
CCA  90,  LRA1917C  983;  Moul^  V.  The 
New   York,    40    Fed.    900. 

Cal. — De  Liere  v,  Goldberg,  3D  Csl 
A.   612,   159  P   197. 

Fla. — Florida  East  Coast  R.  Co.  t. 
Peter?,  72  Fla.   311,  73  S  161. 

Ga. — Dublin  v.  Ogburn,  142  Oa. 
840,  83  SB  939;  Sappington  v.  Atlan- 
U,  etc.,  R.  Co..  127  Ga.  178.  66  SB 
311. 

111. — Braun  v.  Craven;  175  111.  401, 
51  NE  657.  42  LRA  199;  Chicago  v. 
Huenerbeln,  86  111.  594.  28  AmR  626; 
Rosan  v.  Big  Muddy  Coal,  etc.,  Co.. 
128  111.  A.  128;  Chandler  v.  Smitli,  70 
Ul.  A.   668. 

Ind. — Pennsylvania  Co.  v.  Whit- 
lock,   99   Ind.   16,   50   AmR  7L 

Ky. — American  Nat.  Bank  v.  Mo- 
rey,  113  Ky.  857,  69  SW  759,  24  KyL 
668.  101  AmSR  379,  58  LRA  956. 

La. — Bentley  v.  Fischer  Lumber, 
etc.,  Co.,  51  La.  Ann.  451.  26  S  262. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  S04,  16  AmR 
106. 

Mich. — Krueger  v.  Le  Blanc,  62 
Mich.  70,  28  NW  767. 

Minn.-— Swaney  v.  Crawley,  IJJ 
Minn.  67,  167  NW  910. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Cox. 
114   Miss.   49.  74  S  779. 

Mo. — Saunders  v.  Broslus,  52  Ho. 
50;  Logan  v.  Wabash  R.  Co..  96  Ho. 
A.  461,  70  SW  734;  Shaw  v.  Missouri, 
etc..  Dairy  Co.,  56  Mo.  A.  621. 

N.  Y. — Mitchell  v.  Rochester  R.  Co.. 
161  N.  Y.  107,  45  NB  364,  56  AmSR 
604,  34  LRA  781,  3  AnnCas  283  [rev 
77  Hun  607  mem,  28  NYS  1136  mem]: 
Ryan  v.  New  York  Cent.  R.  Co.,  3i 
N.  Y.  210,  91  AmD  49;  Hack  v.  Dadj, 
134  App.  Dlv.  253.  118  NYS  906;  Pee. 
V.  Albany,  5  Lans.  524;  Walrath  t. 
Redfleld,  11  Barb.  368;  SchenecUdy 
First  Baptist  Church  v.  Utica,  etc 
R.  Co..  6  Barb.  313;  Marvin  v.  Man- 
hattan R.  Co.,  53  N.  Y.  Super.  527; 
Klein  V.  Equitable  Gas  Light  Co., 
18   NYSt   736. 

N.  C. — Jackson  v.  Hall,  84  N.  C 
489;   Sledge  v.   Reld,   73   N.  a  440. 

Okl.— WlUet  v.  Johnson,  18  Okl. 
563,    76    P    174. 

Pa. — Allegheny  v.  Zimmerman.  S5 
Pa.  287,  40  AmR  649;  Yohe's  Est..  < 
Phila.    293. 

Tex. — Harmon  v.  Callahan.  (Civ. 
A.)  35  SW  706;  San  Antonio  v.  Mul- 
laly,  11  Tex.  Civ.  A.  696,  33  SW 
266. 

Bng. — Scholes  v.  North  London. 
etc.,  R.  Co.,  21  L.  T.  Rep.  N.  S.  835. 

[a]  ZUnstratlOBs. — (1)  Suicide 
eight  months  after  the  accident  can- 
not be  held  the  natural  and  proxi- 
mate consequence  of  personal  Injur- 
ies received  in  a  railroad  collision. 
Scheffer  v.  Wajfhington  City  Midland, 
etc..  R.  Co..  105  U.  S.  249,  26  L.  ed. 
1070.  (2)  Where  plaintiff's  check  was 
dishonored  by  a  bank  In  which  she 
had  money  on  deposit,  and  was  pro- 
tested and  returned  to  her,  the  fact 
that  she  had  a  nervous  chill  when  the 
check  was  returned  is  not  to  be  con- 
sidered in  estimating  the  damage  In 
an  action  against  the  bank  for  th' 
wrongful  refusal  to  honor  the  check. 
as  the  chill  was  not  such  a  thing  as 
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eonseqoenees  should  be  merely  possible.*'  On  the 
other  band,  they  need  not  be  necessary  or  inevi- 
table.*' In  ease  of  willful  or  wanton  torts,  however, 
the  wrongdoer  is  respoiisible  for  the  direct  and  im- 
mediate consequences  of  his  act,  however  unlikely, 
onDsaal  or  unforeseen  they  may  have  been.'* 

[$  82]  (b)  Unforeaeen  and  Unanticipated  don- 
leqnences.  In  the  case  of  torts  not  amounting  to 
willful  or  wanton  wrongs  the  general  rule  is  that  the 
wrongdoer  is  liable  only  for  such  consequences  as 


were  or  should  have  been  contemplated  or  might  in 
the  light  of  attending  circumstances  have  been  fore- 
seen,"* or  such  as  according  to  common  experience 
and  the  usual  course  of  events  might  reasonably 
have  been  anticipated.*^  In  cases  of  tort  the  wrong- 
doer is  liable  for  the  natural  and  probable  oonse- 
Suences  of  his  act  or  omission,  although  their  par- 
Fcular  form  or  character  was  not  foreseen  or  antici- 
pated;** and  it  is  not  necessary  that  the  particular 
consequences  shall  have  been  within  the  contempla- 


ehould  reaaonalily  have  been  antici- 
pated from  persona  of  ordinary 
health  and  strength.  American  Nat 
Bank  v.  Morey,  69  BW  759,  2i  KyL 
<58,  68  LRA  956.  (3)  In  an  action 
for  personal  Injuries,  damages  be- 
cause plalntlfC  had  been  unable  to 
keep  up  her  payments  upon  land  pur- 
cliaaed,  and  so  had  lost  the  Install- 
ments already  paid,  were, too  specu- 
lative and  remote.  De  Llere  v.  Qold- 
berg,  30  Cal.  A.  612,  159  P  197.  (4) 
Where  part  of  a  carload  of  staves  Is 
negligently  burned  by  a  railroad, 
damages  on  the  theory  of  others  to 
complete  a  carload  not  being  obtain- 
able, and  the  value  of  those  remain- 
ing being  therefore  destroyed  or 
proportionately  less,  are  not  proxi- 
mate, but  too  remote.  Yazoo,  etc., 
a  Co.  V.  Cox,  114  Hiss.  49,  74  8 
779. 

ar.  Chicago,  etc.,  R.  Co.  v.  Oelvin, 
238  Fed.  14,  23,  151  CCA  90,  LRA 
1917C  983;  Georgia  Cent.  R.  Co.  v. 
White,  135  Ga.  524,  89  SE  818;  Barber 
T.  Lesiter,  7.C.  B.  N.  8.  175,  87  ECb 
175,  141  Reprint  782. 

"Things  or  results  which  are  only 
possible  cannot  be  spoken  of  as  eith- 
er probable  or  natural,  for  the  latter 
are  those  things  or  events  which  are 
likely  to  happen  and  which,  for  that 
reason,  should  be  foreseen.  Things 
which  are  possible  may  never  hap- 
pen, but  those  which  are  natural  or 
probable  are  those  which  do  happen, 
and  happen  with  such  frequency  and 
regularity  as  to  become  a  matter  of 
deflnite  Inference."  Chicago,  etc.,  R. 
Co.    V.   Gelvln,    supra. 

[a]  AppUottloiia  of  vnls^— (1) 
Where  a  pasture  was  set  on  Are  by  a 
railroad,  the  fright  of  plaintiff's  cat- 
tle because  of  the  roar  of  the  Are 
and  their  stampede  caused  thereby 
and  their  subsequent  failure  to  take 
on  flesh  as  they  otherwise  should 
have  done  cannot  be  regarded  as  the 
natural  and  probable  consequences  of 
the  are.  Chicago,  etc.,  R.  Co.  v.  Gel- 
Tin,  238  Fed.  14,  151  CCA  90,  LRA 
1917C  983.  (2)  Where  the  leasees 
of  property  establish  an  Illicit  still, 
whereby  the  owner  of  the  property 
was  convicted  of  the  offense,  it  was 
held  that  the  damage  was  not  the 
natural  and  proximate  consequence 
of  defendant's  acts.  Barber  v.  Leal- 
ter,  7  C.  B.  N.  S.  176,  97  ECL  17B, 
HI  Reprint  782. 

3&  Sparks  v.  McCreary.  156  Ala. 
382,  47  S  332.  22  LRANS  1224;  Mc- 
Garrahan  v.  New  York,  etc.,  R.  Co., 
171  Mass.  211,  50  NE3  610:  Miller  v. 
St.  Louis,  etc..  R.  Co.,  90  Mo.  389. 
2  8W  439. 

[a]  niMtnrttoii. — The  departure 
of  customers  and  the  failure  of  em- 
ployees of  plaintiff  to  continue  In  his 
service  is  a  proximate  consequence 
of  defendant's  forbidding  plaintiff 
and  his  clerks,  In  the  presence  of 
customers,  to  sell,  and  such  custom- 
erg  to  buy,  any  of  the  goods  of  plain- 
tiir.  and  threatening  the  customers 
that.  If  they  buy,  he  will  take  down 
their  names,  and  they  will  he  re- 
quired to  attend  court  or  submit  to 
Proseoution.  Sparks  v.  McCreary, 
156  Ala.  382,  47  8  332,  22  LRANS 
1224. 

a».  Scott  V.  Shepherd.  2  W.  B1. 
S92.  96  Reprint  525.  See  also  infra 
note  34. 

30k  U.  8. — MilwaoVee.  etc.,  R.  Co. 
V.  Kellogg,  94  U.  8.  469.  24  L.  ed.  256. 

Colo. — Georgetown,  etc.,  R.  Co.  v. 
Eagles,   9   CoU>.   544.   13   P  696. 


Fla. — Florida  East  Coast  R.  Co.  v. 
Peters,  72  Fla.  311,  73  8  151. 

111.— Braun  v.  Craven,  175  111.  401, 
51  NB  657,  42  LRA  199  [aff  73  III. 
A.  189];  Baas  v.  Metz.,  78  111.  A.  46. 

Mass. — Lowrle  v.  Castle,  225  Mass. 
37,   113  NB  206. 

"It  is  generally  held  that,  in  order 
to  warrant  a  Dnding  that  negligence 
or  an  act  not  amounting  to  wanton 
wrong  is  the  proximate  cause  of  an 
Injury,  it  must  appear  that  the  In- 
Jury  was  the  natural  and  probable 
consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of 
the  attending  circumstances."  Schef- 
fer  V.  Washington  City  Midland,  etc., 
R.  Co..  105  U.  8.  249,  252,  26  U  ed. 
1070. 

31.  U.  8. — ^The  Normannia,  62  Fed. 
469. 

Qa. — Carr  v.  Southern  R.  Co.,  It 
Oa.  A.  830,  79  SB  41. 

Mass. — McDonald  T.  Snelling,  14 
Allen  290.  92  AmD  768. 

Mo. — Miller  v.  St.  Louis,  etc,  R 
Co..  to  Mo.  389,  2  SW  439. 

N.  Y. — Deyo  v.  Hudson,  89  Miso. 
625.  153  NYS  693-  (rev  on  other 
ground  174  App.  Div.  74«.  161  NYS 
494]. 

Tenn.— Hawkins  v.  Hubbell,  127 
Tenn.    312.    154    8W  1146. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Word, 
(Civ.  A.)  153  SW  661;  St.  Louis 
Southwestern  R.  Co.  v.  Alexander, 
(Civ.  A.)  141  SW  185;  Ralley  v.  Hop- 
kins, 62  Tex.  Civ.  A.  544,  131  SW 
624. 

"The  damage  is  not  too  remote  if 
according  to  the  usual  experience  of 
mankind  the  result  was  to  be  ex- 
pected. This  Is  not  an  impractica- 
ble or  unlimited  sphere  of  accountn- 
bility,  extending  indeflnitely  to  all 
possible  contingent  consequences. 
An  action  can  be  maintained  only 
where  there  is  shown  to  be,  first,  a 
misfeasance  or  negligence  In  some 
particular  as  to  which  there  was  a 
duty  towards  the  party  injured  or 
the  community  generally;  and,  sec- 
ondly, where  It  is  apparent  that  the 
harm  to  the  person  or  property  of 
another  which  has  actually  ensued 
was  reasonably  likely  to  ensue  from 
the  act  or  omission  complained  of." 
McDonald  v.  Srelling,  supra. 

[a]  Orltleism  of  rale.— "It  is 
sometimes  said  that  a  party  charged 
with  a  tort,  or  with  breach  of  con- 
tract, .is  liable  for  such  damages  as 
may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both 
parties  at  the  time,  or  with  such  dam- 
age as  may  reasonably  be  expected 
to  result,  under  ordinary  circum- 
stances, from  the  misconduct,  or 
with  such  damages  as  ought  to  have 
been  foreseen  or  expected  in  the  light 
of  the  attending  circumstances,  or  in 
the  ordinary  course  of  things. 
These  various  modes  of  stating  the 
rule  are  all  apt  to  be  misleading,  and 
In  most  cases  are  absolutely  worth- 
less as  guides  to  the  jury.  (Leonard 
v.  New  York.  etc..  Tel.  Co.,  41  N.  Y. 
544,  41  AmR  4-16).  Parties  when 
they  make  contracts,  usually  contem- 
plate their  performance  and  not  their 
breach,  and  the  consequences  of  a 
breach  are  not  usually  In  their  minds, 
and  it  is  useless  to  adopt  a  fiction 
in  any  case  that  they  were.  When 
a  party  commits  a  tort  resulting  in  a 
personal  Injury,  he.  cannot  foresee 
or  contemplate  the  consequences  of 
his   tortious   act.     He   may   knock   a 


man  down,  and  his  stroke  may, 
months  after,  end  in  paralysis  or  in 
death — results  which  no  one  antici- 
pated or  could  have  foreseen.  A  city 
may  leave  a  street  out  of  repair,  and 
no  one  can  anticfipiite  the  possible  ac- 
cidents which  may  happen,  or  the  in- 
juries which  may  be  caused.  Here, 
nothing  short  of  Omniscience  could 
have  foreseen  for  a  minute  what  the 
result  and  effect  of  driving  into  this 
ditch  would  be.  Even  for  weeks  and 
months  after  the  accident  the  most 
expert  physicians  could  not  tell  the 
extent  of  the  injuries."  Ehrgott  v. 
New  York.  »6  N.  Y.  264,  280,  48  AmR 
622. 

88.  tJ.  S. — The  Normannia.  62  Fed. 
469;  Mann  Boudoir  Car  Co.  v.  Dupre^ 
54  Fed.  646.  4  CCA  640,  21  LRA  289; 
Bowas  V.  Pioneer  Tow  Line,  3  F.  Cas. 
No.  1,713,  2  Sawy.  21;  Pacific  Ins.  Co. 
V.  Conard.  18  F.  Cas.  No.  10,647,  1 
Baldw.  138  Caff  6  Pet.  262,  8  L.  ed. 
3921. 

Fla. — ^Klng  V.  Cooney-Bckstein  Co., 
66  Fla.  246,  63  8  659,  AnnCasl916C 
163. 

Ind. — Cleveland,  etc,  R.  Co.  v. 
Tauer.  176  Ind.  621,  96  NE  758,  3> 
LRANS  20;  Muleahey  v.  Givens,  116 
Ind.  286,  17  NE  6*8;  Louisville,  etc., 
R.  Co.  V.  Wood.  113  Ind.  644,  14  NE 
572,  16  NE  197;-  Dunlap  v.  Wagner, 
85  Ind.  529,  44  AmR  42;  Jefferaon- 
vllle,  etc.,  R.  Co,  v.  Riley,  39  Ind.  568. 

Iowa. — Wells  v.  Western  Union 
Tel.  Co.,  144  Iowa  605,  123  NW  371, 
138  AmSR  317,  24  LRANS  1«46. 

Kan. — Topeka  v.  Tuttle,  6  Kan. 
311. 

Md. — ^Patapsoo  Loan  Co.  v.  Hobbs, 
129  Md.  9.  98  A  239;  Sloan  v.  Edwards, 
«1  Md.  89;  Baltimore  City  Pass.  R. 
Co.  V.  Kemp,  61   Md.   74. 

Mass. — Allen  v.  Boston,  169  -Mass. 
324,  34  NE  519,  38  AmSR  423;  Hill 
V.  Winsor,  118  Mass.  251;  Derry  V. 
Flltner,  118  Mass.  131;  Lane  V.  At- 
lantic Works,  111  Mass.  136:  Hig- 
gins  V.  Dewey,  107  Mass.  494,  9  AmD 
63. 

Mich. — McKeller  v.  Monitor  Tp.,  78 
Mich.  485,  44  NW  412;  Maywood  v. 
Logan,  78  Mich.  136,  43  NW  1052,  18 
AmSR  431. 

Minn. — ^Watson  v.  Rheinderhnecht, 
82  Minn.  235.  84  NW  798;  Schumaker 
V.  St.  Paul,  etc.,  R.  Co.,  46  Minn.  39, 
48  NW  559,  12  LRA  267. 
,  Mo. — Miller  V,  St.  Louis,  etc.,  R. 
Co.,  90  Mo.  389,  2  SW  439:  Yeager  v. 
Berry,  82  Mo.  A.  534;  Brink  v.  Kan- 
sas City,   etc.,   R.  Co.,   17   Mo.  A.  177. 

N.  H.— Guevln  v.  R.  Co.,  (N.  H.) 
99  A  298;  Whittemore  v.  Boston,  etc., 
R.  Co.,  74  N.  H.  61,  86  A  824. 

N.  Y. — Lowery  v.  Manhattan  R. 
Co.,  99  N.  Y.  158.  1  NE  608.  52  AmR 
12;  Mead  v.  Stratton,  87  N.  Y.  493.  41 
AmR  386:  Aldrlch  v.  Sager,  9,  Hun 
537;  Bertholf  v.  O'Reilly,  8  Hun  16 
[aff  74  N.  Y.  509.  30  AmR  323]. 
And  see  Booth  v.  Rome,  etc.,  R.  Co., 
44  NYS  9. 

N.  D. — ^Wilson  V.  Northern  Pac.  R. 
Co.,  30  N.  D.  456,  158  NW  429.  LRA 
191nE  991. 

Okl.— Midland  Valley  R.  Co.  v.  Wil- 
liams, 42  Okl.  444.  141  P  1103. 

8.  D. — Davis  V.  Holy  Terror  Mln. 
Co.,    20   8.   D.   399.   107   NW   374. 

Tenn. — C^hildress  v.  Yourie,  Meigs 
561. 

Tex. — Rt.  Louis  Southwestern  R. 
Co.  V.  Alexander,  (Civ.  A.)  141  SW 
135;  Weatherford,  etc..  R.  Co.  v. 
Crutcher,  (Civ.  A.)  141  SW  137:  Rap- 
id Transit  R.  Co.  v.  Smith,   (Civ.  A.) 
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tion  of  the  wrongdoer.'*  In  the  case  of  willful  torts 
the  wrongdoer  is  responsible  for  the  direct  and  im- 
mediate consequences  regardless  of  whether  they 
might  have  been  contemplated,  foreseen,  or  ex- 
pected." Where  the  act  is  criminal  or  unlawfiil  the 
wrongdoer  is  held  liable  not  only  for  immediate  and 
natural  consequences  but  for  all  ^uch  consequential 
injuries  as  might  reasonably  be  anticipated  as  the 
probable  result  of  the  wrongful  act." 

[i  83]  (c)  Extraordinary  Circnmstancea.  As  a 
general  rule  a  wrongdoer  is  answerable  for  the  con- 
sequences of  his  fault  only  so  far  as  they  are  natu- 
1^1  and  proximate "  and  is  not  liable  for  conse- 
quences which  arise  from  a  conjunction  of  his  fault 
with  other  circumstances  which  are  of  an  extraor- 
dinary nature.'^  A  different  rule,  however,  has  been 
held  to  apply  where  the  extraordinary  event  is  one 
which  the  wrongdoer  should  apprehend  from  the 
character  of  his  act.'" 

[$  84]  (d)  Injuries  to  Third  Persons.  As  a 
general  rule  where  one  is  injured  by  the  wrongful 
act  of  another  and  others  are  indirectly  and  conse- 


82  SW  788:  Hitrhland  v.  Houston,  etc., 
R.  Co.  (Civ.  A.)  6S  SW  649;  Gulf, 
etc.,  R.  Co.  v.  Southwick,  (Civ.  A.) 
30  SW  692;  San  Antonio,  etc.,  R.  Co. 
v.  Gwynn,  4  Tex.  A.  Civ.  Cas.  |  219, 
15  SW  609. 

Utah. — Nichols  v.  Oregon  Short 
Line  R.  Co.,  28  Utah  319,  78  P  866 
(loss  of  memory). 

Vt. — Stevens  v.  Dudley,  56  Vt.  158. 

Wis. — Crouse  v.  ChlcaKO,  etc..  R. 
Co.,  104  Wis.  473.  80  NW  762;  Vos- 
burg  V.  Putney,  80  Wis.  523,  50  NW 
403.  27  AmSR  47,  14  LRA  226;  Brown 
V.  Chicago,  etc.,  R.  Co.,  54  Wis.  342, 
11  NW  356,  911,  41  -AmR  41. 

Eng. — SS.  Grade  v.  SS.  Argentine, 
14  App.  Cas.  519;  Sneesby  v.  Lan- 
cashire, etc.,  R.  Co.,  1  Q.  B.  D.  42. 

Que.— Vital  V.  T6trault.  4  Montr. 
Super.   204. 

And  see  Toronto  R.  Co.  v.  Grinsted, 
24  Can.  S.  C.  570. 

38,'^  Ala. — Blgbee  Fertilizer  Co.  v. 
Scott.  3  Ala.  A.  333,  66  S  834;  Bir- 
mingham Water  Works  Co.  v.  Mar- 
tini, 2  Ala.  A.  662,  56  S  830. 

•Colo. — Clifford  V.  Denver,  eta,  R. 
Co.,  9  (3olo.   333,   12   P  219. 

Fla.— Atlantic  Coast  Line  R.  <3o. 
V.  Dees,  56  Fla.  127,   48  S  2g. 

Oa.— Carr  v.  Southern  B.  Co.,  12 
Ga.  A.  Sae,  79  SE  41. 

Ind. — Coy  v.  Indianapolis  Gas  Co., 
146  Ind.  655,  46  NB  17.  36  LRA  635. 

Iowa. — Cowan  v.  Western  Union 
TeL  Co.,  122  Iowa  379,  98  NW  281, 
64  LRA  545,  101  AmSR  268. 

Ky.- — Kentucky  Heating/  Co.  v. 
Hood,  133  Ky.  383,  118  SW  337.  134 
AmSR  467,  22  LRANS  688. 

Mich. — Allison  V.  Chandler,  11 
Mich.  642. 

N.  T. — Ehrgott  V.  New  York,  96 
N.  T.  264,  48  AmR  622  [rev  66  HowPr 
161]. 

Okl.— Midland  Valley  R.  Co.  v.  Wil- 
liams, 42  Okl.  444,  141  P  1103. 

Wis. — McNamara  v.  Clintonvllle, 
62  Wis.  207.  22  NW  472,  51  AmR  722; 
Brown  v.  Chicago,  etc.,  R.  Co.,  54 
Wis.  342,  11  NW  356,  41  AmR  41 
note. 

[a]  AppUoatlon  of  rala<— In  an 
action  to  recover  damages  for  forci- 
ble dispossession  of  plaintift,  under 
a  warrant  in  summary  proceedings 
which  were  afterward  reversed,  it 
appeared  that  a  sum  of  money,  kept 
by  pl&lntirr  in  a  box  In  a  building 
on  the  premises  which  was  destroyed 
by  defendants  In  the  removal,  was 
lost.  It  was  held  that,  although  the 
money  was  kept  In  an  unusual  place, 
and  defendants  may  not  have  sus- 
pected its  presence,  they  were  still 
liable  for  its  loss  which  was  the  di- 
rect result  of  their  acts.  Eten  v. 
Luyster,  60  N.  Y.  252. 

[b]  In  Montana  the   statute  pro- 


vides that  "for  the  breach  of  an  ob- 
ligation not  arising  from  contract, 
the  measure  of  damages,  except 
where  otherwise  expressly  provided 
for  by  this  Code,  la  the  amount  which 
will  compensate  for  all  the  detri- 
ment proximately  caused  thereby, 
whether  it  could  have  been  anticipat- 
ed or  not."  See  Buries  v.  Oregon 
Short  Line  R.  Co.,  49  Mont.  129.  133. 
140  P   613,   AnnCasl916A   873. 

Feonll»r  knowlsdga  or  kMUty  of 
pwnon  lajnrad  affecting  amount  of 
r«aov*r7  for  Impaired  eamtng  capac- 
ity see  infra  :  196. 
-34.  Elsele  v.  Oddie.  128  Fed.  941; 
Bouillon  V.  Laclede  Oas  Light  Co., 
147  Mo.  A.  462,  129  SW  401;  Garrison 
V.  Sun  Printing,  etc.,  Assoc,  207  N. 
T.  1.  100  N^  480,  45  LRANS  766, 
AnnCa8l914C  288  [aff  160  App.  Div. 
689,  135  NYS  721];  Scott  v.  Shepherd. 
2   W.    HI.    892,   96    Reprint    525. 

85.  See  Poland  v.  Earhart,  70  Iowa 
285,  30  NW  637  (holding  that  it  could 
not  be  said  that  one  selling  a  revol- 
ver could  reasonably  have  anticipat- 
ed that  an  accident  would  occur  from 
the  handling  of  the  weapon  from  the 
fact  alone  that  the  person  to  whom 
he  sold  It  was  a  minor). 

36.  See  supra  t  81. 

37.  Friend,  etc..  Lumber  Co.  v. 
Miller.  67  Cal.  464.  8  P  40;  Freeman 
v.  Macon  Gas  Light,  etc.,  Co..  126  Ga. 
843.  56  SE  61,  7  LRANS  917;  Pair- 
banks  V.  Kerr,  70  Pa.  86,  10  AmR 
664. 

[a]  ninstrattona^— (1)  One  mak- 
ing a  speech  In  a  public  street  is  not, 
as  a  matter  of  law,  responsible  for 
damages  done  to  flagstones  piled  In 
the  street  through  the  fact  that  some 
of  his  hearers  climbed  upon  such 
stones  and  broke  them.  Fairbanks  v. 
Kerr,  70  Pa.  86,  10  AmR  664.  (2) 
In  an  action  against  a  water  com- 
pany for  cutting  off  plaintiff's  supply 
of  water,  unless  the  agents  of  the 
company  knew  of  the  Illness  of  a 
member  of  the  consumer's  family 
that  fact  cannot  be  relied  on  by  him 
as  an  aggravating  circumstance,  nor 
can  he  recover  damages  on  a  mere  al- 
legation "that  another  member  of  his 
family  was  suffering  from  a  painful 
illness."  Freeman  v.  Macon  Gas 
Light,  etc.,  Co.,  126  Ga.  843,  66  SE  61, 
7  LRANS  917. 

38.  McGrew  v.  Stone,   53  Pa.   436. 

[a]  XUnstrattoa. — Where  defend- 
ant negligently  moored  a  coal  barge 
which,  on  account  of  a  rise  In  the 
river,  broke  from  its  moorings  and 
injured  plaintiff's  barges  below,  the 
former  was  held  liable  for  the  dam- 
ages suffered,  although  it  was  shown 
that  the  rise  In  the  river  was  unex- 
pected. McGrew  v.  Stone,  63  Pa, 
436. 


quentially  injured,  but  not  by  reason  of  any  natu- 
ral or  Ic^al  relation,  the  injuries  of  the  latter  are 
too  remote  to  constitute  a  basis  of  recovery."  There 
can  be  a  recovery,  however,  where  the  injuries  of 
such  third  persons  are  the  natural  and  probable  con- 
sequences of  defendant's  wrongful  act,*"  or  where 
the  act  is  committed  with  a  willful  design  to  injure 
such  third  persons.*'  So  where  an  injury  is  done 
directly  to  one  with  the  malicious  or  fraudulent  de- 
sign to  injure  another  through  a  contract  relation 
sustained  between  the  two,  such  other  f>erson  may 
maintain  an  action  for  his  damages.*' 

[i  85]  (4)  Cases  Permitting  Election  between 
Contract  and  Tort.  Upon  the  theory  already  stated 
that  the  underl}dng  principles  of  an  award  of  dam- 
ages' do  not  depend  upon  the  nature  or  form  of 
action,*'  it  would  seem  that,  regardless  of  which 
form'  of  action  is  elected,  the  recovery  should  be 
the  same,  where  upon  the  same  state  of  facts  an  ac- 
tion may  be  brought  either  in  contract  or  in  tort.** 
However,  there  is  authority  to  the  effect  that  a 
narrower  limit  is  to  be  applied  in  the  assessment 
39.  Conn. — Gregory  v.  Brooks,  35 
Conn,  437.  95  AmD  278;  Connecticut 
Mut.  L.  Ins.  Co.  v.  New  York,  etc  R. 
Co.,    25   Conn.   265,   65   AmD  571. 

Iowa. — Hampton  v,  Jones,  68  Iowa. 
317,    12   NW    276. 

Mass. — Anthony  v.  Slaid.  11  Mete. 
290. 

N.  J.— Dale  v.  Grant,  34  N.  J.  tu 
142. 

Vt. — Ellis  V.  Cleveland.  65  Vt.   358. 
Eng. — Taylor    v.    Neri.    1   Bsp.   386; 
Ashley  V.  Harrison,  1  Esp.  48. 

[a]  ninstratloiii  (1)  Damages 
resulting  to  a  plaintiff  by  reason  of 
defendant  having  assaulted  and 
beaten  an  actor,  whereby  the  latter 
was  disabled  from  fulfilling  an  en- 
gagement with  plaintiff,  are  too  re- 
mote.     Taylor    v.    Neri,    1    Esp.    386. 

(2)  Where  a  concert  singer,  in  con- 
sequence of  defendant's  criticisms, 
refused  to  carry  out  a  contract  with 
plaintiff  to  sing  on  a  certain  occa- 
sion for  fear  ot  not  being  well  re- 
ceived by  the  audience,  it  was  held 
that  plaintiff's  damages  were  too  re- 
mote.    Ashley  v.  Harrison,  1  Esp.  48. 

(3)  One  under  an  obligation  by  con- 
tract to  support  a  pauper  could  not 
(recover  the  Increased  charges  to 
which   he   was    put  by   reason    of    an 


assault  by  defendant  on  the  pauper. 
Anthony  v.  Slaid,  11  Mete.  (Milds.) 
290.  (4)  A  tort  inflicted  upon  a  hus- 
band will  not  entitle  him  to  recover 
for  Injuries  suffered  by  his  wife  in 
consequence  of  mental  anguish  re- 
sulting from  the  tort.  Hampton  v. 
Jones,  58  Iowa  317.  12  NW  276.  (5) 
A  party  who  has  contracted  for  the 
output  of  a  manufacturing  establish- 
ment cannot  recover  damages  against 
a  wrongdoer  who  by  a  trespass  In- 
terrupted manufacturing  operations, 
so  that  the  quantity  of ,  the  manu- 
factured product  was  thereby  les- 
sened.    Dale  V.  Grant.  34  N.  J.  L.  142. 

40.  St.  Johnsbury.  etc.,  R.  Co.  v. 
Hunt,  55  Vt.  670,  45  AmR  639. 

[a]  XUnatimtlott.— Damages  suf- 
fered by  a  railroad  company  hi  eon- 
sequence  of  a  malicious  and  illegal 
arrest  of  its  employee,  made  for  the 
purpose  of  injuring  the  company,  are 
not  too  remote  as  a  consequence  of 
the  Illegal  act  of  defendant.  St. 
Johnsbury,  etc.,  R.  Co.  v.  Hunt.  5& 
Vt.   670.  45  AmR  639. 

41.  Gregory  v.  Brooks,  35  Conn. 
437,  95  AmD  278. 

43.  Gregory  v.  Brooks.  35  Conn. 
437,  95  AmD  278. 

43.  See  supra   9   53. 

44.  Ala. — Birmingham  Water 
Works  Co.  V.  Martini,  2  Ala.  A.  652. 
56   S   830. 

Ark. — St.  Louis,  etc.,  R.  <3o,  v. 
Heath,  41  Ark.  476. 

Ind. — Kagy  v.  Western  Union   Tel. 
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of  damage  for  a  breach  of  contract  than  is  applied 
in  an  action  for  a  tort.** 
[}  86]    S.    Uncertain,  SpecnlatiTe,  and  Oontin- 


Co.,  S7  Ind.  A.  7S,  7«  NB  7»2,  117 
AmSK  278. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Fumphrey,  59  Md.  390. 

Mo. — Trout  .V.  Watklns  Livery,  etc., 
Co.,  14g  Mo.  A.  621,  130  SW  138. 
See  Evans  v.  St.  Louis,  etc.,  R.  Co., 
11  Uo.  A.  463  (holdlnK  that  rule  aa 
to  torts  might  apply  In  an  action  for 
breach  of  a  contract  of  carriage). 

S.  C. — Towles  V.  Atlantic  Coast 
Line  R.  Co.,  ^3  S.  C.   501,  65  SB  638. 

Eng.— The  Nottlng  Hill,  9  P.  D.  105. 

Elaotlon  b«tw**s  oovtraet  and  tort 
see  Actions  SS  1S8-170. 

45.  Chappell  V.  Alabama  Western 
R  Co.,  8  Ga.  A.  787,  70  SE  208;  Cin- 
cinnati, etc.,  R.  Co.  V.  Baton,  94  Ind. 
474,  48  AmR  179;  Brown  v.  Chicago, 
etc.,  R.  Co.,  54  Wis.  342,  11  NW  366, 
911,  41  AmR  41;  Walsh  v.  Chicago, 
etc.  R.  Co..  42  Wis.  23,  24  AmR  376. 
See  generally  Actions   9   169. 

46.  U.  S. — Cincinnati  Siemens-Lun  - 
gren  Gas  Illuminating  Co.  v.  Western 
Siemens-Lungren  Co.,  162  U.  S.  200, 14 
set  523.  38  L.  ed.  411;  Union  Pat  R. 
Co.  v.  Taggart,  149  U.  S.  698,  13  SCt 
977,  37  L.  ed.  905;  Union  Pac.  R.  Co.  v. 
Goodrldge.  149  U.  S.  680,  13  SCt  970, 
J7  L.  ed.  986;  Smith  v.  Condry.  1 
How.  28,  11  L.  ed.  35;  The  Amistad 
de  Rues,  5  Wheat.  385,  5  L.  ed.  116; 
The  Amiable   Nancy,   3   Wheat.    546, 

4  L.  ed.  456;  Wright  v.  Barnard,  248 
Fed.  756;  HoUweg  v.  Schaefer  Bro- 
kerage Co..  197  Fed.  689,.  117  CCA 
83;  Balph  v.  Rathburn  Co.,  75  Fed. 
971,  21  CCA  584;  Foster  v.  Clevelafld, 
etc.,  R.  Co.,  56  Fed.  484;  Cahn  v. 
Western  Union  Tel.  Co.,  46  Fed.  40; 
Bowas  v.  Pioneer  Tow  Line,  3  F.  Cas. 
No.  1.713,  2  Sawy.  21;  Dusar  v.  Mur- 
gatroyd,  8  F.  Cas.  No.  4,199,  1  Wash. 
C.  C.  13;  GUplns  v.  Consequa,  10  F. 
Cas.  No.  6,462,  Pet.  C.  C.  85,  3  Waah. 
C.  C.  184. 

Ala. — Bromberg  v.  Sugenotto 
Constr.  Co.,  162  Ala.  359,  50  S  314; 
Lefkovits  v.  Gadsden  First  Nat. 
Bank,  152  Ala.  521.  44  S  613;  Reed 
Lumber  Co.  v.  Lewis,  94  Ala.  626,  10 

5  333;  Gunter  v.  Beard,  93  Ala.  227, 
9  S  389;  Harper  v.  Weeks,  89  Ala.  577, 
8  S  39;  Western  Union  Tel,  Co.  v. 
Albertvllle  Canning  Co.,  6  Ala.  A. 
344,  69  S  755. 

Ark. — Goodell  v.  Bluff  City  Lumber 
Co.,  57  Ark.  203,  21  SW  104;  Mc- 
Danlel  v.  Crabtree,  ?1  Ark.  431. 

Cal.— Jost  V.  King.  166  Cal.  394,  137 
P  4;  Martin  v.  Deetz.  102  Cal.  65,  36 
P  368,  41  AmSR  151;  Wallace  v. 
Ah  Sam,  71  Cal.  197,  12  P  46,  60  AmR 
534;  Friend,  etc.,  Co.  v.  Miller,  67 
Cal.  464,  8  P  40;  Selden  v.  Cashman, 
20  Cal.  66,  81  AmD  93;  De  CosU  v. 
Massachusetts  Flat  Water,  etc.,  Co., 
17  Cal.  613. 

Colo. — Jones  v.  Nathrqp,  7  Colo.  1, 
1  P  435;  Goldhammer  v.  Dyer,  7  Colo. 
A.  29.  42  P  177. 

Conn. — Harper  Macta.  Co.  v.  Ryan- 
Unmack  Co.,  86  Conn.  359,  82  A  1027; 
Lewis  v.  Hartford  Dredging  Co.,  68 
Conn.  221.  35  A  1127. 

Del.— Trultt    v.    Osier,    90    A    467; 
s.  Hysore  v.  Qulgley,  9  Houst.   348,  32 
A  960. 

Pla.— Brock  V.  Gale,  14  Fla.  623, 
14  AmR  356. 

,  Ga. — Handcock  v.  Massee,  etc., 
tumber  Co.,  127  Ga.  698,  66  SB  1021; 
Richmond,  etc.,  R.  Co.  v.  Allison,  86 
Ga.  145.  12  SE  352,  11  LRA  43:  Ruck- 
er  v.  Athens  Mfg.  Co.,  54  Ga.  84;  Red 
V.  Augusta,  25  Ga.  386;  Cooper  v. 
Young,  22  Ga.  269.  68  AmD  502. 

111.— Benton  v.  Fay,  64  III.  417;  Pra- 
ler  V.  Smith.  60  111.  145:  Chapman 
V.  Klrby,  49  111.  211;  Haven  v.  Wake- 
Jeld,  39  111.  509:-  Olmstead  v.  Burke, 
25  III.  86:  Chicago,  etc.,  R.  Co.  v. 
Ward.  16  111.  522;  Kuechle  v.  Spring- 
ef.  145  111.  A.  127;  Newton  v.  Peoria. 
J52  111.  A.  651:  Koch  v.  Merk,  48 
Jjl-  A.  26:  Mollne  Water  Power  Co.  v. 
Waters.   10   111.  A.   169. 

Ind. — ^Williamson    v.    Brandenberg, 

133  Ind.  594,  32  NE  834;  Fairfield  v. 
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Jeffreys,  68  Ind.  678:  Glass  T.  Gar- 
ber,  66  Ind.  336;  Blo6k  v.  Bbner,  64 
Ind.  544;  Western  Gravel  Road  Co.  v. 
Cox,  39  Ind.  260. 

Iowa. — Weymer  v.  Belle  Plaine 
Broom  Co.,  161  Iowa  541,  132  NW 
27,  AnnCa8l913A  451;  Pry  v.  Dubuque, 
etc.,  R.  Co.,  46  Iowa  416;  Howe  Mach. 
Co.  V.  Bryson,  44  Iowa  159,  24  AmR 
735;  Wlnne  v.  Kelley,  34  Iowa  339; 
Davis  v.  Fish,  1  Greene  406,  48  AmD 
387. 

Kan. — Paola  Gas  Co.  v.  Paola  Glass 
Co..  66  Kan.  614,  44  P  621,  54  AmSR 
598;  Arkansas  Valley  Town,  etc.,  Co. 
v.  Lincoln,  56  Kan.  145,  42  P  706; 
Sherman  Center  Town  Co.  v.  Leonard, 
46  Kan.  354,  26  P  717,  26  AmSR  101; 
Brown  v.  Hadley,  43  Kan.  267,  23  P 
492;  Walrath  v.  Whitteklnd,  26  Kan. 
482;  Hoge  v.  Norton,  22  Kan.  374; 
Moore  T.  Wade,  8  Kan.  380;  Chicago, 
etc.,  R.  Co.  V.  Kennedy,  2  Kan.  A.  693, 
43  P.  802. 

Ky. — Smltha  v.  Gentry.  45  SW  518, 
20  KyL  171,  42  LRA  302;  Smith  v. 
Phillips,  29  SW  368,  16  KyL  616; 
Smith  V.  Western  Union  Tel.  Co.,  83 
Ky.  104,  4  AmSR  126;  Koch  v.  Good- 
shaw,  12  Bush  318;  Keith  v.  ;Eilnk- 
ston,  9  Bush  283;  Louisville,  etc.,  R. 
Co.   V.  Tlppenhauer,  10  KyL  401. 

La. — Currie  v.  Kansas  City  St.  R. 
Co.,  116  La.  93,  40  S  542;  Rigney  v. 
Monette,  47  La.  Ann.  648,  17  S  211; 
Bergen  v.  New  Orleans,  36  La. 
Ann.  623:  Smith  v.  Thtelen,  17 
La.  Ann.  239;  Minor  v.  The  Picayune 
No.   2,  13  La.  Ann.    564. 

Me. — Chase  v.  Cochran,  102  Me. 
431,  67  A  320;  Winslow  v.  Lane.  63 
Me.  161. 

Md. — Lanahan  v.  Heaver,  79  Md. 
413,  29  A  1036;  Stern  v.  Rosenheim, 
67  Md.  603,  10  A  221,  307;  Shafer  v. 
Wilson,  44  Md.  368;  Cooke  v.  Gang- 
land, 27  Md.  14,  92  AmD  618. 

Mass. — Squire  v.  Western  Union 
Tel.  Co.,  98  Mass.  232,  93  AmD  157; 
Ballou  V.  Farnum,  11  Allen  73;  Brown 
V.  Smith,  12  Cush.  366;  Loker  v.  Da- 
mon, 17  Pick.  284. 

Mich. — Findlater  v.  Dorland,  162 
Mich.  301.  116  NW  410;  Fell  v.  New- 
berry, 106  Mich.  542,  64  NW  474; 
Pitzslmmons  v.  Chapman,  37  Mich. 
139,  26  AmR  608;  Gilbert  v.  Kennedy, 
22  Mich.  117. 

Minn. — Johnson  v.  Rouchleau-Ray 
Iron  Land  Co.,  168  NW  1;  Williams  v. 
Wood,  66  Minn.  323,  56  NW  1066; 
Doud  v.  Duluth  Milling  Co.,  55  Minn. 
53,  56  NW  463;  Loudy  v.  Clarke,  45 
Minn.  477,  48  NW  2  5;  Fairchild  v. 
Rogers,  32  Minn.   269,   20  NW   191. 

Miss. — ^Vlcksburg,  etc.,  R.  Co.  v. 
Rzgsdale,  46  Miss.  458;  Wright  v. 
Petrie.  1   Sm.  A  M.  Ch.   282. 

Mo.— Wilson  V.  Well,  ,67  Mo.  399; 
Saunders  v.  Broslus,  52  Mo.  60;  Cal- 
laway Mln.,  etc.,  Co.  v.  Clark,  82  Mo. 
305;  Taylor  v.  Magulre,  13  Mo.  517. 

Nebr. — Denver,  etc.,  R.  Co.  v. 
Hutchins,  31  Nebr.  572,  48  NW  398; 
Bridges  v.  Lanham,  14  Nebr.  369,  15 
NW  704,   46  AmR  121. 

Nev. — Clark  v.  Nevada  Land,  etc., 
Co.,   6  Nev.   203. 

N.  J.— Wolcott  V.  Mount,  36  N.  J. 
L.  262,  13  AmR  438  [aff  38  N,  J.  L. 
496.   20  AmR  425]. 

N.  Y. — Brlggs  V.  New  York  Cent., 
etc.,  R.  Co.,  177  N.  Y.  69,  69  NE  223, 
101  AmSR  718;  Butler  v.  Manhattan 
R.  Co.,  143  N.  T.  417,  38  NB  454,  42 
AmSR  738,  26  LRA  46  [rev  4  Misc. 
401,  24  NYS  142];  Rochester  Lantern 
Co.  V.  Stiles,  etc..  Press  Co.,  135  N.  Y. 
209,  31  NE  1018  [rev  16  NYS  781]; 
Bernstein  v.  Meech,  130  N.  T.  354,  29 
NB  255;  Colrick  v.  Swinburne,  105  N. 
Y.  603,  12  NE  427;  Strohm  v.  New 
York,  etc.,  R.  Co..  96  N.  Y.   305   [rev 
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ard  V.  New  York,  etc..  Electro  Mag- 
netic Tel.  Co..  41  N.  Y.  644,  1  AmR 
446;  Milton  v.  Hudson  River  Steam- 
Boat  Co.,  37  N.  Y.  210;  Scott  v.  Rog- 
ers, 31  N.  Y.  676,  4  Abb.  Dec  157; 
Hamilton  v.  McPherson,  28  N.  Y.  72, 
84  AmD  330;  Grlffln  v.  Colver,  16  N. 
Y.  489,  69  AmD  718;  Kimball  v. 
Connolly,  2  Abb.  Dec.  504,  3  Keyes  57, 
33  HowPr  247;  Manhattan  Stamping 
Works  V.  Koehler,  45  Hun  160;  White 
V,  Miller,  7  Hun  427  [rev  on  other 
grounds  71  N.  Y.  118,  27  AmR  13]; 
Smith  V.  Pettee,  7  Hun  334  [rev  on  • 
other  grounds  70  N.  Y.  13];  Baldwin 
V.  U.  S.  Telegraph  Co.,  1  Lans.  12  6' 
Brooklyn  v.  Brooklyn  City  R.  Co.,  57 
Barb.  497;  Freeman  v.  Clute,  3  Barb. 
424;  Holloway  v.  Stephens,  2  Thomps. 
&  C.  658;  Kelly  v.  Miles,  58  N.  Y. 
Super.  495;  Goodsell  v.  Western 
Union  Tel.  Co.,  53  N.  Y.  Super.  46 
[rev  on  other  grounds  109  N.  T.  147, 
16  NE  3241;  Havemeydr  v.  Have- 
meyer,  46  N.  Y.  Super.  464  [aff  86 
N.  Y.  618  mem];  Bennett  v.  Drew,  16 
N.  Y.  Super.  355;  Beals  v.  Terry,  4 
N.  Y.  Super.  127;  Neary  v.  Bostwick. 
2  Hilt.  614;  New  York  Academy  of 
Music  V.  Hackett,  2  Hilt.  217;  Hunt 
V.  Hoboken  Land  Impr.  Co.,  3  E.  D. 
Smith  144;  Moss  v.  Hymbn,  127  NYS 
1010;  Bean  v.  Carleton,  12  NYS  519 
[aff  126  N.  Y.  642  mem,  27  NE  862 
mem];  Mlley  v.  Broadway,  etc.,  R. 
Co.,  8  NYS  455;  Flynn  v.  Hatton,  43 
HowPr  333;  Black  v.  Patchin,  29 
HowPr  20  (aff  42  N.  Y.  167,  1  AmR 
606];  Lattln  v.  Davis,  Lalor  9:  Mas- 
tarton  V.  Brooklyn,  7  Hill  61,  42  AmD 
38;  Lincoln  v.  Saratoga,  etc.,  R.  Co., 
23  Wend.  425. 

N.  C— Hardleon  v.  Reel,  154  N.  C. 
273,  70  SB  463,  34>LRANS  1098;  Wil- 
kinson v.  Dunbar,  149  N.  C.  20,  62  SE 
748;  Jones  v.  Call,  96  N.  C.  337,  2 
SE  647,  60  AmR  416;  Roberts  v.  Cole, 

82  N.  C.  292;  Sledge  v.  Reld,  73  N.  C. 
440;  Boyle  v.  Reeder.  23  N.  C.  607; 
Pagan   v.   Newson,   12   N.  C.   20. 

Oh. — Knorr  v.  Reedy.  11  Oh.  Dec 
(Reprint)    465,    27    OhLJ    103. 

Okl. — 'Muskogee  Co.  v.  Yahola  Sand 
Co.,  159  P  898. 

Or. — Bredemeler.  v.  Pacific  Supply 
Co.,  64  Or.  576,  131  P  312;  Drake  v. 
Sears,  8   Or.   209. 

Pa. — Duffleld  v.  Roaenswelg,  144  Pa. 
520,  23  A  4;  Kounts  v.  Klrkpatrlck, 
72  Pa.  376,  13  AmR  687;  Rogers  v. 
Bemus,  69  Pa.  432;  Morgan  v.  Negley, 
53  Pa.  163;  McKnlght  v.  Ratcliff,  44 
Pa.  156;  Adams  Express  Co.  v.  Eg- 
bert, 36  Pa.  360,  78  AmD  382;  Eisen- 
lohr  V.  Swain,  35  Pa.  107,  78  AmD 
828. 

Porto  Rico. — Paniagua  v.  De  Bs- 
quiaga,  14  Porto  Rico  776.         i 

S.  C. — Whitman  v.  Seaboard  Air 
Line  R.  Co.,  107  S.  C.  198,  92  SE 
861;  Sitton  v.  Macdohald,  25  S.  C. 
68,  60  AmR  484;  Tappan  v.  Harwood, 
29  S.  C.  L.  686;  Hunt  v.  D'Orval,  23 
S.  C.  L.  180;  Bond  v.  Quattlebaum, 
12  S.  C.  L.  584,  10  AmD  702;  Massey 
V.  Cralne,  12  S.  C.  L.  489;  Sanders 
V.  Anderson,  31  S.  C.  Eq.  232. 
•  Tenn. — Roynan  v.  Patterson,  1  SW 
103;  Fort  v.  Orndoff,  7  Helsk.  107; 
McWhirter  v.  Douglas,  1  Coldw.  Ol; 
Walker  v.  Ellis,  1  Sneed  515;  Porter 
V.  Woods,  3  Humphr.  56,  39  AmD  153; 
Hampton  v.  Co-operative  Town  Co., 
(Ch.  A.)   48  SW  679. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hepner, 

83  Tex.  136,  18  SW  441;  Houston, 
etc.,  R.  Co.  v.  Hill.  63  Tex.  381,  61 
AmR  642;  De  la  Zerda  v.  Korn,  25 
Tex.  Suppl.  188;  Southwestern  Tel., 
etc.,  Co.  V.  Thomas,  (Civ.  A.)  185  SW 
396,  399  [cit  Cyc];  Texas,  etc.,  R.  Co. 
V.  Randle,  18  Tex.  Civ.  A.  348,  44  SW 
603;   CllffoDd  v.   Leroux,   14   Tex.  Civ. 


32  Hun   20];   Booth  v.   Spuyten  Duy-    A.   340,   37   SW   172,   254:   Holliday  v. 
vll    Rolling   Mill   Co.,    60    N.    Y.    497; ;  Broslg,  (Civ.  A.)  30  SW  841;  Praser  v. 


Pollett  V.  Long,  66  N.  Y.  200;  Church 
V.  Freeman,  48  N.  Y.  678  mem;  Ward 
V.  New. York  Cent.  R.  Co.,  47  N.  Y. 
29,  7  AmR  405;  Cassldy  v.  Le  Pevre, 
45  N.  Y.  662  [aff  57  Barb.  313];  Leon- 


Echo  Mln.,  etc.,  Co..  9  Tex.  CIv.  A.  210, 
28  SW  714;  Yoakum  v.  Dunn,  1  Tex. 
Civ.  A.  524,  21  SW  411. 

Vt. — Dennis    v.    Stoughton,    65   Yt. 
371;   Smith  v.  Smith,  46  Vt.   483. 
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rule  is  applicable  in  actions  of  contract,*^  and,  sub- 
ject to  some  differentiation  as  to  ^e  degree  of  cer- 
tainty required,  in  actions  of  tort.'*^  It  is  distinct 
from  the  rule  requiring  the  consequences  to  be  the 
natural  and  proximate  results  of  the  wrong.**  From 
it  results  the  rule  that  a  plaintiff  to  support  a  re- 
covery must  not  only  show  that  he  has  sustained 
damage  but  must  also  show  its  extent  with  reason- 
able certainty.°°  Where  the  loss  is  pecuniary  and 
is  present  and  actual  and  can  be  measured,  but  no 
evidence  is  given  showing  its  extent,  or  from  which 
it  can  be  inferred,  the  jury  can  allow  nominal  dam- 
ages only.°'  Compensation  cannot  be  based  upon  a 
mere  conjectural  probability  of  future  loss."  So  an 
award  for  future  disability  cannot  be  based  upon 
mere  conjectures  and  probabilities."*  Where  a  plain- 
tiff claims  compensation  for  future  consequences  of 


an  injury  he  must  prove  with  raasonable  certainty 
that  such  consequences  will  happen.'*  ■ 

Damage  becoming  certain.  In  some  cases  elements 
of  damage,  which  are  totally  uncertain  at  the  time 
of  the  injury,  may  be  rendered  sufficiently  certain  by 
the  lapse  of  time  before  trial  of  an  action  to  recover 
them  to  afford  a  basis  of  compensation;**  of  this 
character  are  injuries  to  certain  classes  of  imma- 
ture property." 

[$  87]  b.  Sources  of  XJnoertaiiKty— (1)  In  Cten- 
eral.  Damages  may  be  uncertain  either  as  to  their 
existence  *'  or  their  nature,"*  or  in  respect  to  the 
cause  from  which  they  proceed."  ' 

[i  88]  (2)  Uncertainty  as  to  Existence.  Where 
it  cannot  be  shown  with  reasonable  certainty  that 
any  damage  resulted  from  the  act  complained  of, 
there  can  be  no  recovery,***  unless  there  is  a  cause 


W.  Va. — DouKlass  t.  Ohio  River  R. 
Co..  51  W.  Va.  £23.  41  SB  911;  James 
V.  Adams.   S  W.   Va.   S68. 

Wis.— State  V.  Dahl,  186  Wis.  172, 
162  NW  186;  Wright  v.  Mulvaney,  78 
Wis.  89,  46  NW  1045.  23  AmSR  393, 
9  LRA  807;  Shepard  v.  Milwaukee 
Oas  Light  Co.,  16  Wis.  318,  82  AmD 
679 

Eng. — Sapwell  v.  Bass,  [19101  2  K. 
B.  486;  Wilson  v.  Lancashire,  etc., 
R.  Co.,  9  C.  B.  N.  S.  632,  99  ECL  632, 
142  Reprint  248;  Priestley  v.  Maclean, 
2  F.  &  V.  288;  The  Clarence,  3  Rob. 
Adm.  283;  The  Anselma  de  Larrl- 
naga,   29  T.   L.   R.   B87. 

Ont. — Ruthven  Woollen  Mfg.  Co.  ▼. 
Great  Western  R.  Co.,  18  IJ.  C.  C. 
P.    316.  , 

Que. — Sevigny  v.  St.  David  Corp., 
60  Que.  Super.  291;  Fortler  v.  Cana- 
dian Light,  etc.,  Co..  48  Que.  Super. 
483;  Duggan  v,  Stadaconda  Water 
Co.,  2  Que.  Pr.  386;  Marlow  v.  La- 
Jeunesso,   18   LCJur  188. 

"Only  actual  damages,  established 
by  the  proof  of  facts  from  which 
they  may  be  rationally  Inferred  with 
reasonable  certainty,  are  recover- 
able." HoUweg  V.  Schaefer  Broker- 
age Co..  197  Fed.  689,  701.  117  CCA 
88. 

47.  U.  S. — Johnson  v.  Harper 
Transp.  Co.,  228  Fed.  730;  Western 
Union  Tel.  Co.  v.  Ivy,  177  Fed.  63, 
100  CCA  481;  William  Cramp,  etc.. 
Ship,  etc  Bldg.  Co.  v.  U.  8.,  50  Ct. 
CI.   179. 

Ala. — Byrne  Mill  Co.  v.  Robertson. 
149  Ala.  273.   42  S  1008. 

Del. — Unruh  v.  Taylor,  18  Del.  42, 
43  A   516. 

Fla. — ^Atlanta,  etc.,  R.  Co.  v.  Thom- 
as, 60  Fla.  412.  63  S  510. 

Oa.— Harris  v.  Moss,  112  Ga.  95,  87 
SB   123. 

Ky. — Towles  v.  Cincinnati  Tobacco 
Warehouse  Co.,  146  Ky.  301,  142  BW 
401. 

La. — ^Jackson  v.  Doll,  109  La.  230, 
33  S  207. 

Mass. — New  Bngland  Iron  Works 
Co.  V.  Jacot.  223  Mass.  216,  111  NB 
867. 

Mich. — ^Hitchcock  v.  Supreme  Tent 
K.  M.  W.,  100  Mich.  40,  58  NW  640, 
43  AmSR  423;  Petrie  v.  Lane,  66 
Mich.   627,    25    NW   504. 

N.  J. — Wolcott  V.  Mount,  86  N.  J. 
L.  262.  272,  13  AmR  438  [a«  38  N. 
J.  L.  496,  20  AmR  425]. 

N.  T. — Colrlck  v.  Swinburne,  106 
N.  T.  603,  12  NB  427;  Cassidy  v.  Le 
Fevre,  45  N.  T.  S62;  Mankes  v.  Fish- 
man,  163  App.  Div.  789.  149  NTS  228; 
Stevens  v.  Amnlnck,  149  App.  Div. 
220.  133  NTS  815;  Delaflcld  v.  J.  K. 
Armsby  Co..  1.31  App.  Div.  672,  116 
NTS  71  [aff  199  N.  T.  518  mem.  92 
NE  1083  mem];  Holloway  v.  Ste- 
phens, 2  Thomps.  &  C.  658;  Katz  v. 
Wolf,  16  Mls!C.  82,  37  NT.S  648;  Meyer 
V.  Hudson  Trust  Co..  168  NTS  387; 
Engel    V.    Georglades,    140    NTS    93. 

N.  D. — Merrltt  v.  Adams  County 
1-and,  etc.,  Co..  29  N.  D.  496,  151  NW 
11. 


Pa. — McConaghy  ▼.  Femberton,  168 
Pa.  121,  31  A  996. 

S.  D. — Hudson  v.  Archer,  9  S.  D. 
240.  68  NW   541.  '^ 

Tex. — Mutual  Film  Corp.  v.  Pas- 
time Theater,    (Civ.  A.)   202  SW  972. 

Wash.— Haya  v.  Hill,  23  Wash.  780, 
63  P  576. 

Eng. — Sapwell  v.  Bass,  [1910]  2  K. 
B.  486. 

"The  cardinal  principle  in  rela- 
tion to  the  damages  to  be  compen- 
sated for  on  the  breach  of  a  contract, 
that  the  plaintiff  must  establish  the 
quantum  of  his  loss,  by  evidence  from 
which  the  jury  will  be  able  to  esti- 
mate the  extent  of  his  injury,  will 
exclude  all  such  elements  of  Injury 
as  are  Incapable  of  being  ascertained 
by  the  usual  rules  of  evidence  to  a 
reasonable  degree  of  certainty." 
Wolcott  V.  Mount,  supra. 

[a]  ninstimtioa. — ^For  breach  of 
contract  to  advance  money  for  the 
purchase  of  tobacco,  the  expense  to 
which  plaintiff  was  put  In  renting  a 
barn  for  the  storage  of  the  tobacco 
Is  not  recoverable.  Towles  v.  Cin- 
cinnati Tobacco  Warehouse  Co.,  146 
Ky.    301.   142   SW   401. 

48.  Cal.— McQuilkln  v.  Postal  Tel. 
Cable  Co.,   27  Cal.  A.    698.    161    P  21. 

Ida. — Cain-  v.  VoUmer.  19  Ida.  168, 
112  P  686,  32  LRANS  38. 

Mich. — Allison  V.  Chandler,  11 
Mich.    542,   551. 

Miss. — Tasoo,  etc.,  R.  Co.  v.  Wil- 
liams.  114   Miss.   236.   74   S   835. 

Mo. — Mahoney  v.  Kansas  City,  106 
Mo.  A.   39,   79  SW  1168. 

N.  T. — Strohm  v.  New  Tork,  etc., 
R.  Co..  96  N.  T.  305  [rev  32  Hun  20]; 
Momand  v.  Landers,  174  App.  Div. 
227,  160  NTS  1053. 

Tex. — Locke  v.  International,  etc., 
R.  Co.,  26  Tex.  Civ.  A.  145.  60  SW 
314;  San  Antonio  v.  Mackey,  22  Tex. 
Civ.   A.   145.   54   SW   33. 

"It  has  been  frequently  said  that 
the  rule  of  damages,  where  there  Is 
no  fraud,  willful  negligence,  malice, 
oppression,  etc.,  Is  the  same  In  ac- 
tions of  tort  as  in  those  upon  con- 
tract. But,  though  the  remark  is 
doubtless  true  In  Its  application  to 
those  cases  of  tort  where,  from  the 
nature  of  the  case,  elements  of  cer- 
tainty exist,  by  which  substantial 
compensation  may  be  readily  esti- 
mated, and  other  cases  which  are  but 
nominally  in  tort,  we  do  not  think 
It  can  be  accepted  as  a  principle  of 
universal  application;  nor,  in  our 
opinion,  can  it  be  justly  applied  to 
any  case  of  actual,  aggressive  tort, 
where,  from  the  nature  and  circum- 
stances of  the  case  itself,  no  such 
elements  of  certainty  are  found  to 
exist,  or  none  which  will  apply  sub- 
stantially to  the  whole  case;  nor  to 
any  case  where  the  rule  applicable  to 
breaches  of  contract  would  exclude 
a  material  portion  of  the  damages 
the  Injured  party  may  have  suf- 
fered, though  the  amount  of  the  lat- 
ter may  not  be  capable  of  accurate 
calculation  by  any  fixed  and  definite 


rule."     Allison  v.  Chandler,  supra. 

[a]  ZQnatratlOB. — Loss  of  capac- 
ity for  the  enjoyment  of  the  pleas- 
ures of  life  Is  too  vague  to  furnish 
any  basis  for  damages  for  personal 
Injuries.  Locke  v.  International,  etc., 
R.  Co.,  25  Tex.  Civ.  A.  145,  60  SW 
314. 

Bscn*  of  eartalaty  raqnlzed  see 
Infra  {  91. 

49.  Brlgham  v.  Carlisle,  78  Ala. 
243,  247,  56  AmR  28;  Grlffln  v.  Col- 
ver,  16  N.  T.  489,  69  AmD  718. 

"The  primary  rules  arc,  the  dam- 
ages must  be  the  natural  and  proxi- 
mate results  of  the  wrong  com- 
plained of,  and  must  not  be  merely 
speculative,  and  conjectural.  These 
must  concur,  though  founded  on  dif- 
ferent princlpies,  and  are  distinct 
and  Independent  of  each  other." 
Brlgham  v.  Carlisle,  supra. 

to.     See   Infra   {   90. 

61.     See  supra   (  69. 

69.  Worcester  v.  Great  Falls  Mfg. 
Co.,  41  Me.  159,  66  AmD  217;  Watt 
v.  Nevada  Cent.  R.  Co.,  23  Nev.  154. 
44  P  423,  46  P  52,  726,  62  AmSR  772; 
Houston  Land,  etc.,  Co.  v.  Texas  Co.. 
(Tex.  Civ.  A.)    140  SW  818. 

53.    Chicago  City  R.  Co.  ▼.  Henry. 

62  111.  142;  Hess  v.  Methodist  Book 
Concern,  146  NTS  143.  See  generally 
infra  S   94. 

64.  Watt  V.  Nevada  Cent  R.  Co.. 
23   Nev.  154,   44  P   423,  46   P  52,   726. 

63  AmSR  772;  Bond  v.  Quattlebaum, 
12   S.  C.   L.  584,   10  AmD  702. 

Xnjn^  to  person  see  infra  (  94. 

a.  People^s  Ice  Co.  v.  The  Steam- 
er Bxcelslor,  44  Mich.  229,  6  NW  636. 
38   AmR  246. 

65.  People's  Ice  Co.  v.  The  Steam- 
er Bxcelslor.  44  Mich.  229,  6  N^r 
636.   38   AmR  246. 

Injury  to  oropa  see  Infra  I  190. 

67.  See  infra  f   88. 

68.  See    infra   {    88. 

69.'  Colrlck  v.  Swinburne,  105  N. 
T.  503.  12  NB  427:  Leonard  v.  New 
Tork,  etc,  Blectro  Magnetic  Tel.  Co.. 
41  N.  T.  544,  1  AmR  446;  Grlffln  v. 
Colver,  16  N.  T.  489,  69  AmD  718. 

imoertalnty  •■  to  osna*  see  infra 
8    89. 

60J  Ala. — Beck  v.  West.  87  Ala. 
21.V  6  S  70. 

Cal. — Selden  v.  Cashman,  20  Cal. 
56,   81    AmD  93. 

Mich. — Stevens  v.  Tale,  118  Mich. 
680.   72  NW  5. 

Minn. — Loudy  v.  Clarke,  45  Minn. 
477,    48   NW    25. 

Mo.^Saunders  v.  Brosius.  62  Mo. 
60. 

Nev.— rClark  v.  Nevada  Land,  etc.. 
Co..    6    Nev.    203. 

N.  T.— Laldlaw  V.  Sage.  158  N.  T. 
73,  52  NB  679,  44  LRA  216;  Scott  V. 
International  Paper  Co.,  92  App.  Div. 
615.  86  NTS  78B:  Weidinger  v.  Third 
Ave.  R.  Co.,  40  App.  Div.  197,  67  NTS 
8R1;  Haszlacher  v.  Third  Ave.  R.  Co., 
60   NTS  1001. 

Okl.— Rogers  V.  HlIMken  Oil  Co., 
161    P   799. 

Pa. — Lasher    v.    Fahnestock    Prlnt- 


For  l«t«r  OMiaa,  davslopnunts  and  eliaaf**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  action  proved  entitling  plaintiff  to  recover  nomi- 
nal damages.'^  It  is  not  essential  that  there  be  a 
nniformity  of  evidence  as  to  the  nature  of  the  in- 
jury where  its  existence  and  cause  is  not  disputed." 
[f  89]     (3)    UneertaiBty  M  to  Cause.    Where  it 


is  not  shown  with  reasonable  certainty  that  the 
harm  or  loss  resulted  from  the  act  complained  of, 
there  can  be  no  recovery  of  compensatory  damages 
therefor.**  This,  however,  is  but  a  statement  in  an- 
other form  of  the  rule  requiring  that  damages  h« 


lag  Co.,   221   Pa.   49,  «9  A   1118. 

Tex. — Kaufman  v.  Chrlstian-Wa- 
then  Lumber  Co.,  (Civ.  A.)  184  SW 
1045. 

Waah.— Whltworth  v.  McKee,  »» 
Wash.    83,    72   P   104*. 

W.  Va. — Steele  v.  American  OH 
D«v.    Co.,    92    SK   410. 

Wis. — Uy  Laundry  Co.  v.  Schmel- 
InK.   129  Wis.   697.   109   NW  640. 

la]  Xvldaaa*  halA  to  Aowi  (1) 
Existence  of  Injury  in  general.  Mc- 
Loughlin  V.  Brooklyn  Heights  R.  Co., 
147  App.  IMv.  982.  132  NTS  6<8;  St. 
Louis,  etc.,  R.  Co.  v.  McFall,  (Okl.) 
163  P  269.  (2)  Physical  pain,  loss  of 
time,  and  diminished  capacity  to  la- 
bor and  earn  money.  Oreenvllle  v. 
Branch.  (Tex.  Civ.  A.)  152  SW  478. 
(3)  Traumatic  neurasthenia.  Low- 
enthal  v.  Vicksburg,  etc.,  R.  Co.,  117 
La.  1007,  42  S  483.  (4)  That  plain- 
titrs  nerves  were  injured,  and  that 
the  trouble  was  organic,  and  not 
merely  functional.  Oroat  v. .  Detroit 
United  R.  Co..  1(3  Mich.  166,  11*  NW 
1081.  (6)  Severe  nervous  shock. 
Taylor  v.  Metropolitan  St.  R.  Co., 
(Mo.  A.)  183  SW  1129.  (6)  Injury 
to  nervous  system.  Rearden  v.  St. 
Louis,  etc..  R.  Co..  216  Mo.  106,  114 
SW  9(1.  (7)  Impotency.  Elpstein  v. 
Pennsylvania  R.  Co.,  (Mo.  A.)  122  SW 
366.  (8)  Damages  suffered  from 
breach  of  contract  employing  plain- 
tiff as  physician.  Texarkana  Lum- 
ber Co.  V.  Lennard,  47  Tex.  Civ.  A. 
11*.  104  8W  60*. 

[b]  BvldaBo*  bsU  aot  to  flhowi 
(1)  Compressed  fracture  of  fifth 
lumbar  vertebra.  Davidson  v.  Rhode 
Island  Co..  (R.  L)  100  A  887.  (2) 
Damages  to  reputation  of  building 
contractor.  Whitney  v.  Vernon,  126 
La.  13.  62  8  176.  (3)  Defendant's 
theory  that  plaintiff  is  suffering  from 
"Yailway  spine."  Patterson  v.  New 
Orleans,  etc.,  Light,  etc,  Co.,  110 
La.  797.  34  S  782.  (4)  Dislocation  of 
a  shoulder.  Hasslacher  v.  Third 
Ave.  R.  Ck).,  60  NYS  1001.  (5) 
Displacement  of  knee.  Smith  v. 
Chicago,  etc.,  R.  Co.,  107  Wis.  36, 
82  NW  193.  (6)  Fracture  or  partial 
fracture  of  the  pelvis.  Jacoby  v. 
Brooklyn,  etc.,  R.  C^..  163  App.  Div. 


«52.  138  NTS  486  [app  to  Ct.  of  App. 

pp.  Div.  956 
1128    mem].      (7)    Fracture    of    leg. 


den  164  App.  Div.  950  mem.  139  NTS 


Weldlnger  v.  Third  Ave.  R.  Co.,  40 
App.  Div.  197,  67  NYS  861.  (8)  In- 
jury to  knee  causing  rheumatism. 
San  Antonio,  etc.,  R.  Co.  v.  Bolster, 
(Tex.  Civ.  A.)  61  SW  41.  (9)  Phys- 
ical injury  In  addition  to  fright.  Lo- 
llnk  V.  Intarborough  Rapid  Transit 
Co.,  10*  App.  Div.  202,  B%  NYS  160. 
(10)  Physical  pain.  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Pettit,  47  Tex. 
Civ.  A.   364,   106  SW   42. 

[c]  arldaauM  held  for  JWT< — (D 
Impairment  of  mind.  Baumann  v. 
C.  Reiss  Coal  Co.,  118  Wis.  330,  95 
N'W  139.  (2)  Injury  to  nervous  sys- 
tem. Howard  v.  Terminal  R.  Assoc, 
110  Mo.  A.  574,  85  SW  608.  (3)  Men- 
tal and  nervous  Impairment.  Wil- 
liams V.  Philadelphia  Rapid  Transit 
Co.,  267  Pa.  364,  101  A  748.  (4) 
Whether  plaintiff  was  rendered  un- 
able to  sleep  on  his  left  side.  Trin- 
ity, etc,  R.  Co.  V.  Blackshear,  (Tex. 
Civ.  A.)  161  SW  396.  (6)  Injury  pro- 
ducing tuberculosis  of  the  spine. 
Botch  V.  Chicago,  etc.,  R.  Co.,  90 
■Wa.Bh.  47,  166  P  422.  (6)  Whether 
plaintiff's  brain  was  affected.  In- 
ternational, etc.,  R  Co.  V.  Shuford, 
3«   Tex.  Civ.  A.  261,  81  SW  1189. 

•1.     See   supi9    I'  69. 

SO.  Texas,  etc.,  R.  Co.  v.  Suggs,  62' 
Tex.   323. 

S3.  U.  S. — Nicholson  v.  Northern 
Pac-  R.  Co..  114  Fed.  89,  52  CCA  37; 
Vorr\e  v.   Park.   48   Fed.   789. 

Kla. — Coast  Line  R.   Co.  v.  Brash, 


74  S   603. 

111. — West  (niicago  St.  R.  Ck>.  v. 
Foster,  176  111.  396,  61  NE  690  [aff 
74  111.  A.  414];  Moennich  v.  (Aicago, 
147  111.  A.   663. 

La. — Clement  v.  Louisiana  Irr.. 
etc..  Co.,  129  La.  826.  66,8  908;  Grant 
V.  New  Orleans  R.,  etc.  Co.,  129  La. 
811,    66    S    897. 

Mass. — Llttlehale  v.  Osgood,  161 
Mass.  340,  37  NE  876;  Brown  v. 
Cummings,  7  Allen  607;  Wellington 
V.  Small,  3  Cush.  146,  60  AmD  719. 

Mich.— Kethledge  v.  Petoskey,  179 
Mich.    301.   146  NW   164. 

Minn. — Carsten  v.  Northern  Pac. 
R.  Co.,  44  Minn.  464,  47  NW  49,  20 
AmSR   689,   9   LRA  688. 

Mo. — Young  V.  llissouri  Pac.  R. 
Co.,  113  Mo.  A.  636.  88  SW  7*7. 

Nev. — Murphy  v.  Southern  Pac 
Co.,  81  Nev.  120,  101  P  322.  81  Ann 
C^s   602. 

N.  J. — Houston  V.  Traphagen,  47 
N.   J.   L.   28. 

N.  T. — 8aumb7  v.  Rochester.  146 
N.  T.  81,  39  NB  715;  Wakeman  v. 
Wheeler,  etc.  Mfg.  Co.,  101  N.  Y. 
205.  4  NE  264,  54  AmR  676;  Pratt  v. 
Qreenwich,  etc.  R.  Co.,  57  App.  Div. 
628,  68  NTS  117;  Schwanser  v.  Brook- 
lyn Heights  R.  Co.,  18  App.  Dlv.  206. 
46  NTS  889;  McQrath  v.  Third  Ave. 
R.  Co..  9  App.  Dlv.  141,  41  NTS  93; 
Aronson  v.  New  York  Taxlcab  Co.. 
126  NYS  756. 

Pa. — EUsenlohr  v.  Swain,  36  Fa. 
107,    78   AmD   328.' 

Porto  Rico. — Paniagua  v.  De  Bs- 
qulaga,   14  Porto  Rico  77*. 

Tex.— Clifford  v.  Leroux,  14  Tex. 
Civ.  A.  340,  37  SW  172,  264;  San  An- 
tonio v.  Mullaly,  11  Tex.  Civ.  A.  eOC, 
8  3   BW  258 

Wis. — State  V.  Dahl,  165  Wis.  272, 
162  NW  186;  Smith  v.  Chicago,  etc. 
R.  Co..  107  Wis.  85,  82  NW  193. 

Bng. — Hoey  v.  Felton,  11  C.  B.  N. 
S.  142,  103  ECL  142,  143  Reprint 
749. 

"Damages  can  only  be  allowed  for 
that  which  is  the  result  of  the  breach 
of  the  contract,  or  of  the  wrong  done. 
And  that  which  la  the  result  of  such 
breach  or  wrong  cannot  be  deter- 
mined by  speculation,  or  argument, 
or  the  dependency  of  one  contingency 
on  another."  Western  Union  Tel. 
Co.  V.  Ivy,  177  Fed.  63,  (6,  100  CCA 
481. 

[a]  ninatnttla&r— 'Where  the  In- 
juries received  by  a  girl  prevented 
her  continuing  at  school  at  that 
term,  but  at  the  time  of  the  trial 
one  year  later  she  was  able  to  at- 
tend school  and  was  then  engaged 
In  clerical  work,  it  was  Improper  to 
award  damages  for  the  prevention  of 
the  completion  of  her  education. 
Kethledge  v.  Petoskey.  179  Mich. 
301,    146   NW   164. 

[b]  VostpoaameBt  of  amwlare.— 
Where,  in  an  action  for  injuries  to 
a  passenger,  there  was  evidence  that 
before  plaintiff's  Injury  the  day  for 
her  marriage  had  been  set,  and  prep- 
arations were  then  being  made  there- 
for, and  that  after  the  Injury  the 
marriage  was  indefinitely  postponed 
because  of  her  injuries  which  were 
permanent,  such  proof  was  sufllclent- 
ly  definite  to  warrant  a  recovery  for 
the  postponement  of  plalntifTs  mar- 
riage. Remey  v.  Detroit  United  R. 
Co.,    141   Mich.    116,   104   NW  420. 

[c]  avldeaoe  iMld  aiiflloUnt.-r-(l) 
Personal  injuries  generally.  Mem- 
phis, etc.,  R.  Co.  V.  Steel,  108  Ark. 
14.  166  SW  182.  AnnCasl915B  198; 
Barnes  v.  Sleph.  187  111.  A.  253; 
Shaw  V.  Chicago,  etc.,  R.  Co.,  173  111. 
A.  107:  Clark  v.  Sioux  County,  178 
Iowa  176,  169  NW  664;  Louisville, 
etc..  R.  Co.  V.  Kerrlck,  178  Ky.  486, 
199  SW  44;  South  Covington,  etc,  R 
Co.   V.   Cahlll,   161   Ky.   «79,    162   SW 


792;  Frankfort  v.  Downey,  (Ky.)  118 
SW  284;  Cumberland  Tel.,  etc,  <Jo.  v. 
Overfield,  106  SW  242,  32  KyL  421; 
Plenty  V.  Murphy,  82  Minn.  268,  84 
NW  1005;  Craton  v.  Huntalnger, 
(Mo.)  187  SW  4£  [transf  (A.)  177 
SW  816']:  Lyons  v.  Metropolitan  St. 
R.  Co.,  268  Mo.  143,  161  SW  726,  Ann 
Casl91&B  608;  Harvey  v.  Fargo,  99 
App.  Dlv.  699,  91  NYS  84;  Wolf  v. 
Third  Ave.  R.  Co.,  67  App.  Div.  606, 
74  NTS  336:  Merits  v.  Interurban  St 
R.  Co.,  84  NTS  162;  Ouckavan  v.  Le- 
high Tract.  Co.,  203  Pa.  521,  63  A 
351;  Missouri,  etc,  R.  Co.  v.- Smith, 
(Tex.  Civ.  A.)  172  SW  760;  Texas, 
etc,  R.  COi.  V.  Murray,  (Tex.  Civ.  A.) 
156  SW  594.  (2)  Blindness.  O'Nell 
V.  Metropolitan  St.  R.  Co.,  103  App. 
Dlv.  607,  93  NYS  145  [aff  186  N.  Y. 
599  mem,  78  NS  1108  mem].  (3) 
Headache.  Lindemann  v.  Brooklyn 
Heights  R.  Co.,  69  App.  Div.  442, 
74  NTS  988.  (4)  Hernia.  Muller 
V.  Metropolitan  St.  R.  Co.,'  77  App. 
Dlv.  221,  78  NTS  10*9  [aff  177  N.  T. 
566  mem,  69  NE  1127  mem];  Mc- 
Cready  v.  Staten  Island  Electric  R. 
Co.,  61  App.  Dlv.  338.  64  NTS  996. 
(5)  Impaired  eyesight.  Impaired 
hearing,  and  Impediment  of  speech. 
Rockhold  V.  Chicago,  etc.,  R  (;o.,  97 
Kan.  715,  166  P  77S.  (6)  Injuries  to 
plaintiff's  left  aide.  McCready  v. 
Staten  Island  Electric  R.  (^o.,  supra. 
(7)  Lockjaw  of  horse  from  nail  In 
foot.  Ricks  v.  Atlantic  Coast  Line 
R.  Co.,  173  N.  C.  696,  91  SE  363.  (8) 
Loss  of  arm.  Missouri,  etc,  R.  Co. 
V.  Schroeder,  44  Tex.  Civ.  A.  47,  100 
SW  808.  (9)  Loss  of  hair  from 
fright  and  nervous  shock.  Ominsky 
v.  Weinhagen,  113  Minn.  422,  129  NW 
845.  (10)  Loss  of  hand  from  blood 
poisoning.  Hull  v.  Detroit  United  R. 
Co.,  168  Mich.  682,  123  NW  571.  (11) 
Loss  of  voice.  Spear  v.  San  Fran- 
cisco United  R.  Co.,  16  C:al.  A.  637, 
117  P  9  56.  (12)  Miscarriage.  Join- 
er V.  Texas,  etc.,  R.  Co.,  128  La. 
1060,  65  S  670.  (13)  Sprain  of  the 
metatarsal  joint  of  the  right  foot 
causing  partial  paralysis  of  the  foot 
muscles.  Hyer  v.  Lewiston,  etc,  R. 
Co.,  113  Me.  482,  94  A  937.  (14) 
To  warrant  finding  that  previous 
physical  afflictions  were  aggravated. 
North  German  Lloyd  8S.  Co.  v.  Roehi, 
(Tex.  Civ.  A.)  144  SW  322. 
[d]    Bvideaoe   held    Insalllclent.— 

(1)  Personal  injuries  generally.  Mc- 
Glnness  v.  Third  Ave.  R.  Co.,  104 
App.  Dlv.  342.  93  NTS  787;  North 
Jelllco  Coal  Co.  v.  Stewart,  173  Ky. 
745,  191  SW  461;  Louisville,  etc,  R. 
Co.  V.  Simpson,  171  Ky.  138,  188  SW 
297;  Sandlln  v.  Coyle,   (La.)  78  S  261. 

(2)  Hernia.  Peoples  v.  New  Orleans, 
etc,  R.  Co.,  127  La.  293,  53  S  669; 
Pratt  v.  Greenwich,  etc.,  R.  Co.,  67 
App.  Dlv.  628.  68  NTS  117;  Schwan- 
ser v.  Brooklyn  Heights  R.  Co.,  18 
App.  Dlv.  205,  45  NYS  889.  (3)  Im- 
potency. Moore  v.  St.  Louis  Tran- 
sit Co.,  226  Mo.  .689,  126  SW  1013. 
(4)  Injury  to  house  by  operation  of 
railroad.  Starr  v.  North  Side  Tract. 
Co.,  193  Pa.  636,  44  A  666.  (6)  In- 
jury to  horse  in  collision.  Goodman 
V.  New  York  City  R.  Co..  96  NTS 
544.  (6)  Injury  to  knee.  Hynes  v. 
State,  63  Misc.  692,  118  NTS  621. 
(7)  Loss  of  leg.  Allison  v.  Freder- 
icksburg, 112  Va.  243,  71  SE  625.  48 
LRANS  93.  (8)  Miscarriage.  Lan- 
ham  V.  Illinois  Cent.  R.  Co.,  181  111. 
A.  63;  CHimberland  R.  Co.  v.  Balrd, 
156  Ky.  256,  160  SW  919.  (9)  To 
connect  plaintiff's  impaired  condition 
with  an  Injury  previously  received. 
Nix  V.  San  Antonio  Tract.  Co.,  (Tex. 
Clv.  A.)  94  SW  335.  (10)  To  estab- 
lish that  injury  apparently  result- 
ing in  hysteria,  accompanied  by  a 
contracture  of  the  right  foot,  was 
simulated.      Stackpole    v.    Northern 
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the  natural  and  proximate  consequences  of  the 
wrongful  act.** 

Canae  of  disease.  The  mere  fact  that  a  certain 
diseased  condition  might  consistently  arise  from  the 
injury  is  insufficient  to  show  that  it  was  caused 
thereby.**  The  evidence  should  so  exclude  other 
causes,  and  the  circumstances  should  be  such  that 
a  reasonable  inference  arises  that  the  injury  caused 
the  disease,"  and  if  the  party  is  addicted  to  habits 
which  might  induce  the  disease  this  fact  will  be  con- 
sidered.*^ On  the  other  hand,  a  substantial  conflict 
in  the  testimony  as  to  the  cause  .of  the  disease  will 
ordinarily  carry  the  question  to  the  jury.** 

[i  90]     (4)    XTncertainty  u  to  Heunre  or  Ex- 


tent. The  rule  against  the  recovery  of  uncertain 
damages  generally  has  been  directed  against  uncer- 
tainty as  to  cause  rather  than  uncertainty  as  to 
measure  or  extent."  In  other  words,  the  rule 
against  uncertain  or  contingent  damages  applies  only 
to  such  damages  as  are  not  the  certain  results  of 
the  breach,  and  not  to  such  as  are  the  certain  re- 
sults but  uncertain  in  amount.'*  In  many  cases, 
although  substantial  damages  are  established,  their 
amount  is,  in  so  far  as  susceptible  of  pecuniary  ad- 
measurement, either  entirely  uncertain  or  extreme- 
ly difficult  of  ascertainment ;  in  such  cases  plaintiff 
is  not  denied  all  right  of  recovery,'^  and  the  amount 
is  fixed  by  the  jury  in  the  exercise  of  a  sound  dis- 


Pac.  R.  Co.,  121  Fed.  38».  (11)  To 
raise  the  Issue  that  plalntilTs  suffer- 
ing resulted  from  a  previous  Injury, 
and  not  from  that  sustained  In  the 
accident  In  question.  St.  Louis 
Southwestern  R.  Co.  v.  Johnson,  94 
SW    162. 

[e]  aYUeao*  hdd  for  JnrX'— (1) 
Personal  injuries  generally.  John- 
son V.  Tonkers  R.  Co..  101  App.  Dlv. 
65,  91  NTS  508;  Louisville  R.  Co.  v. 
Steublngr,  14S  Ky.  364,  136  SW  634; 
Detrlcb  v.  Metropolitan  St.  R.  Co., 
125  Mo.  A.  608,  102  SW  1044;  Buck- 
bee  V.  Third  Ave.  R.  Co.,  64  App. 
Dlv.  360,  72  NYS  217;  Smith  v.  Mun- 
cy  Creek  Tp.,  206  Pa.  7,  55  A  767; 
International,  etc.,  R.  Co.  v.  Ellyaon, 
43  Tex.  Civ.  A.  46,  94  SW  910;  Erick- 
son  V.  Washlngton-OreiTon  Corp.,  76 
Wash.  387,  136  P  376;  Harris  v.  Mt. 
Vernon.    41    Wash.    444,    83    P    1023. 

(2)  Hernia.  Houston  Electric  Co.  v. 
Farour,    (Tex.   Civ.   A.)    125   SW   922. 

(3)  Impairment  of  eyesight.  Shaw 
V.  Highland  Park  Mfg.  Co..  146  N.  C. 
235,  59  8E  676.  (4)  Miscarriage. 
Boeddcher  v.  Frank,  48  Utah  363,  159 
P  634;  Atwood  v.  Washington  Water 
Power  Co.,  79  Wash.  427,  140  P  343. 
(5)  Resuming  work  aggravating  the 
original  Injury  to  the  extent  of  caus- 
ing the  breaking  of  tendon.  Helser 
v.  Shasta  Water  Co.,  71  Or.  666.  143 
P  917.  (6)  Whether  plaintifTs  Injury 
arose  solely  from  nervous  shock  or 
fright,  or  from  physical,  injury  caused 
by  the  accident.  Kramer  v.  Pitts- 
burgh  R.   Co.,   247  Pa.    352,   93   A   461. 

64.  Taylor  v.  Bradley,  39  N.  T. 
129,    100   AmD   415.   4   Abb.   Dec.    863. 

Proximate  and  Batoral  ooaa*- 
^nencea  see  supra  SS  69-85. 

65.  Trapnell  v.  Red  Oak  Junction, 
76   Iowa   744,    39    NW  884. 

[a]  Bridene*  held  Insnffloleat. — 
(1)  Catarrhal  fever  and  pneumonia 
from  exposure  of  horse.  Weed  v. 
International,  etc.,  R.  Co.,  21  Tex. 
Civ.  A.  689,  53  SW  356.  (2)  Dis- 
ease. Anderson  v.  Brooklyn  Heights 
R.  Co.,  32  App.  Dlv.  266,  52  NTS 
984;  Slack  v.  Joyce,  183  Wis.  567,  158 
NW  310.  (3)  Disease  causing  death 
of  horse.  McGrath  v.  Third  Ave.  R. 
Co..    9    App.    Dlv.    141,    41    NTS    93. 

(4)  Disease  of  kidneys.  Atchison, 
etc.,  R.  Co.  v.  Melson,  40  Okl.  1,  134  P 
388,  AnnCasl915D  760;  St.  Louis 
Southwestern  R.  Co.  v.  Cole,  (Tex. 
Civ.  A.)  159  SW  146.  (6)  Floating 
kidney.  Smith  v.  Brooklyn  Heights 
R.  Co.,  96  App.  Dlv.  624,  88  NYS 
432.  (6)  St.  Vitus'  dance  from  In- 
Jury  to  child.  McCarthy  v.  Rapid 
Transit  Co.,  42  Pa.  Super.  526.  (7) 
That  paralysis  was  caused  by  injury 
sued.  Schaefer  v.  Union  R.  Co.,  164 
App.  Dlv.  950,  149  NYS  290.  (8) 
That  polypus  in  plaint  I  ff's  nose  re- 
sulted from  wetting  received.  Tazoo, 
etc.,  R.  Co.  v.  Boone,  HI  MLss.  881, 
72  S  777,  112  Miss.  493,  73  S  583. 
(9)  Traumatic  tuberculosis.  Moss 
v.  Philadelphia  Rapid  Transit  Co.,  42 
Pa.  Super.  466.  (10)  Tuberculosis  of 
shoulder.  Anton  v.  Chicago,  etc.,  R. 
Co.,   92  Wash.   305,  159  P  115. 

66.  Newman  v.  Alabama  Great 
Southern  R.  Co.,  38  Fed.  819;  West 
Chicago  St.  R.  Co.  V.  Foster,  175  111. 


396,  61  NE  690;  Houston  v.  Trapha- 
gen,  47  N.  J.  L.  23;  Hoey  v.  Metro- 
politan St.  R.  Co.,  70  App.  Dlv.  60,  74 
NYS  1113.  See  Neiner  v.  Chicago 
City   R.   Co.,   181   111.  A.    449. 

[a]  XvldMua  held  ■sOolent'— (1) 
Diseases  generally.  Bannister  v.  H, 
Jevne  Co.,  28  Cal.  A.  133,  151  P  546: 
Ham  V.  Canadian  Northern  R.  Co.,  22 
M.in.  480.  (2)  Ankylosis  of  wrist. 
Ehrler  v.  Chicago,  etc.,  R.  Co.,  137 
Minn.  245,  168  NW  506.  (3)  Appen- 
dicitis. Sullivan  V.  Boston  El.  R.  Co., 
186  Mass.  602,  71  NE  90.  (4)  Can- 
cer. Atlantic  Coast  Line  R.  Co.  v. 
Thompson,  211  Fed.  889,  128  CCA 
267.  (5)  Diseased  condition  of  heart. 
-Dougherty  v.  New  -Orleans  R.,  etc., 
Co.,  127  La.  225,  53  S  532.  (6)  Ne- 
phritis from  exposure  to  sea  water. 
Reld  V.  Elastern  SS.  Co.,  112  Me.  34, 
90  A  609.  (7)  Nervousness.  Adcock 
v.  Oregon  R.  Co.,  45  Or.  173,  77  P 
78.  (8)  Nervous  prostration.  Powell 
v.  Hudson  Valley  R.  Co.,  88  App.  Dlv. 
133,  84  NYS  337.  (9)  Peritonitis, 
phlebitis,  and  pneumonia.  Wendt  v. 
Bowman,  126  Minn.  509.  148  NW  668. 
(10)  Tubercular  condition  from  fall. 
Roenbeck  v.  Brooklyn  Heights  R.  Co., 
123  App.  Dlv.  606,  108  NYS  80.  (11) 
Tubercular  condition  of  leg  from 
sprain..  Thomas  v.  St.  Louis,  etc.,  R. 
Co.,  187  Mo.  A.  420,  173  SW  728.  (12) 
Tuberculosis.  Coleman  v.  Ruggles- 
Roblnson  Co.,  159  App.  Dlv.  268,  144 
NYS  272  [aff  213  N.  Y.  683  mem.  107 
NE  1075  mem].  (13)  Tumor  caused 
by  blow.  Louisville,  etc.,  R.  Co.  v. 
Braymer,  39  SW  24,  18  KyL  1098. 
(14)  Tumor  not  caused.  Whltcomb 
v.  New  York,  etc.,  R.  Co.,  215  Mass. 
440.  102  NE  663.  (IS)  Ulcer.  Hirte 
V.  Blastem  Wisconsin  R.,  etc.,  Co., 
127  Wis.  230,  106  NW  1068.  (16) 
Varicose  veins.  Murphy  v.  South- 
ern Pac.  Co.,  31  Nev.  120,  101  P  322, 
21  AnnCas  502.  (17)  Varicocele. 
Blal  V.  Interurban  St.  R.  Co.,  90  NYS 
434. 

67.  Morrow  v.  North  Birmingham 
St.   R.  Co.,    (Ala.)    13  S  775. 

68.  Mo. — ^Hanlon  v.  Missouri  Pac. 
R.  Co.,  104  Mo.  381,  16  SW  233. 

Nev. — Murphy  v.  Southern  Pac. 
Co.,  31  Nev.  120,  101  P  322.  21  Ann 
Cas  602;  Schafer  v.  Gilmer,  13  Nev. 
330. 

N.  T.— Keane  v.  Waterford.  180  N. 
T.  188.  29  NE  130  [aff  56  Hun  639,  8 
NYS  790];  Elchholi  v.  Niagara  Palls 
Hydraulic  Power,  etc.,  Co.,  68  App. 
Dlv.  441,  73  NYS  842  faff  174  N.  Y. 
519  mem,  66  NE  1107  mem];  Mc- 
Cready  v.  Staten  Island  Electric  R. 
Co.,    51    App.    Dlv.    338,    64    NYS    996. 

Pa. — Reading  City  Pass.  Co.  v. 
Eckert,  4  A  530. 

Tex. — Texas,  etc.,  R.  Co.  v.  Bailey, 
(Civ.  A.)   27  SW  302. 

[a]  Qnestiona  for  JUT'— (1)  Apo- 
plexy. Benson  v.  Altoona,  etc.,  R. 
Co.,  228.  Pa.  290,  77  A  492.  (2) 
Brlght's  disease.  Houston,  etc.,  R. 
Co.  V.  Gerald.  (Tex.  Civ.  A.)  128  SW 
166.  (3)  Diabetes.  Etchholz  v.  Ni- 
agara Falls  Hydraulic  Power,  etc., 
Co.,  68  Apo.  Dlv.  441,  73  NYS  842  [aff 
174  N.  Y.  519  mem.  66  NE  1107  mem], 
(4)  Nervous  prostration.  Wood  v. 
Metropolitan  St.  R.  Co.,  181  Mo.  433, 


81  SW  162.  (5)  Nervousness  and 
hysteria.  Applebaum  v.  Philadelphia 
Rapid  Transit  Co.,  244  Pa.  82,  »0  A 
462.  (6)  Tuberculosis.  Blasband  v. 
Philadelphia  Rapid  Transit  Co.,  42 
Pa.    Super.   325. 

69.  Crichfleld  v.  Julia,  147  Fed.  65. 
77  CCA  297  [certiorari  den  203  U.  S. 
593.  27  set  781,  51  L.  ed.  332];  Rule 
V.  McGregor,  117  Iowa  419,  90  NW 
811,  812;  Thayer-Moore  Brokerage  Co. 
V.  Campbell,  164  Mo.  A.  8,  147  SW  645; 
Taylor  v.  Bradley,  4  Abb.  Dec.  (N.  Y.) 
363,  366. 

"Uncertainty  as  to  the  amount  of 
damages  is  not  an  obstacle  in  the 
way  of  their  allowance.  Uncertainty 
as  to  the  cause  from  which  they 
proceed  is  what  has  occasioned  trou- 
ble, and  only  when  it  cannot  be  as- 
certained with  reasonable  certainty 
that  they  have  sprung  from  the 
breach  alleged  are  they  to  be  re- 
jected as  too  remote  or  conjectural 
and  speculative."  Rule  v.  McGregor, 
supra. 

"It  is  sometimes  said  that  specu- 
lative damages  cannot  be  recovered, 
because  the  amount  is  uncertain;  but 
such  remarks  will  generally  be  found 
applicable  to  such  damages  as  it  Is 
uncertain  whether  sustained  at  all 
from  the  breach.  Sometimes  the 
claim  is  rejected  as  being  too  remote. 
This  is  another  mode  of  saying  that 
it  is  uncertain  whether  such  damages 
resulted  necessarily  and  immediately 
from  the  breach  complained  of.  The 
general  rule  is,  that  all  damages  re- 
sulting necessarily  and  immediately 
and  directly  from  the  breach  are  re- 
coverable, and  not  those  that  are 
contingent  and  uncertain.  The  lat- 
ter description  embraces,  as  I  think, 
such  only  as  are  not  the  certain  re- 
sult of  the  breach,  and  does  not  em- 
brace such  as  are  the  certain  result, 
but  uncertain  in  amount."  Taylor  -v. 
Bradley,  supra. 

70.  Bridgeport  v.  .Stna  Indemn. 
Co.,  91  Conn.  197,  99  A  566;  Wake- 
man  v.  Wheeler,  etc.,  Mfg.  Co.,  101 
N.  Y.  205.  4  NE  264.  54  AmR  676; 
Detmer-Wallen  Co.  v.  Delaware,  etc.. 
R.  Co..  89  Misc.  262,  153  NYS  287; 
Bredemeier  v.  Pacific  Supply  Co..  64 
Or.  578,  131  P  312;  Fraser  v.  Echo 
Min.,  etc.,  Co.,  9  Tex.  Civ.  A.  210,  28 
SW   714. 

71.  U.  S.— Hetiel  v.  Baltlmora. 
etc..  R.  Co.,  169  U.  S.  26.  18  SCt  255. 
42  L.  ed.  648;  American  Smelting, 
etc.,  Co.  V.  Riverside  Dairy,  etc.. 
Farm,    236    Fed.    510,    149   CCA   562. 

Ala. — Birmingham  v.  Lewis,  92 
Ala.  352,  9  S  243;  Llmbaugh  v.  Boas, 
(A.)   78  S  421. 

111.— Peo.  V.  Schwarts,  151  111.  A. 
190;  Rugg  V.  Rohrbach.  110  111.  A. 
532.  See  Hill  v.  Carr,  186  111.  A. 
515.  620  [quot  Cyc]. 

Ky. — Bluegrass  Cordage  Co.  t. 
Luthy,  98  Ky.  583,  591,  38  SW  835,  17 
KyL    1126. 

La. — Wall  V.  Hardwood  Mfg.  Co., 
127  La.  959,  54  S  300. 

Mass. — Stone  v.  .  Pentecost.  210 
Mass.    223.   96   NE    3^5. 

Mich. — Love  v.  Detroit,  etc.,  R.  Co., 
170   Mich.    1,    136   NW   963. 

Minn. — Minneapolis  First  Nat.  Bank 


For  later  omim,  derslopmsnts  and  ebaafwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eretion  under  proper 'instructions  from  the  oourt.^' 
This  is  paitieularly  true  of  torts,^^  especially  those 
lesnlting  in  personal  injuries  ;''*  but  even  in  the  case 
of  contracts  a  party  who  has  broken  his  contract 
wUl  not  ordinarily  be  permitted  to  escape  liability 
because  of  the  uncertainty  in  the  amount  of  dam- 


age resulting^*  and  the  fact  that  the  full  extent 
of  the  damages  for  the  breach  must  be  a  matter  of 
speculation  is  not  a  ground  for  refusing  all  dam- 
ages." So  in  cases  of  tort,  where  there  are  ele- 
ments of  certainty  as  to  a  part  only  of  the  dam- 
ages which  have  resulted,  leaving  it  apparent  that 


V.  St.  Cloud,  7S  Minn.  £1»,  76  NW 
1054. 

Mo. — Couch  T.  Kansas  City  South- 
ern R.  Co..  262  Mo.  34,  87.  168  SW 
347.  48  LRANS  655. 

N.  T. — Industrial,  etc.,  Trust  v. 
Tod.  180  N.  T.  215.  73  NE  7;  Butler 
V.  Manhattan  R.  Co..  143  N.  Y.  417, 
38  NE  464,  42  AmSR  738,  26  LRA 
46:  Smalltngr  v.  Jackson,  133  App.  Dlv. 
382.  117  NTS  268. 

Tex. — American  EVeehold  Land 
Mortg.  Co.  V.  Brown.  54  Tex.  Civ.  A. 
448.  118  SW  1106. 

Wash. — Park  v.  Northport  Smelt- 
ins,  etc,  Co.,  47  Wash.  S97,  92  F 
442. 

Ont. — Lament  v.  Wenger.  22  Ont. 
L.  642,  1  OntWN  177,  14  OntWR 
984,  2  OntWN  519,  18  OntWR  170; 
St.  Thomas  ▼.  Credit  Valley  R.  Co., 
15  Ont.  673.  i 

"If  It  Is  reasonably  sure  that  loss 
has  been  sustained,  then  you  may 
make  the  Inquiry,  though  the  extent 
of  the  loss  may,  in  some  respects, 
be  uncertain."  Bluegrass  Cordage 
Co.   V.   Lutby,   supra. 

"It  la.  a  cardinal  rule  that  when 
damages  are  awarded  against  any 
one  such  damages  must  be  actual  and 
real — not  conjectural  or  speculative. 
This,  however,  is  only  an  abstract 
rule  of  law;  a  general  guide  to  be 
followed  so  long  as  It  promot^  Jus- 
tice, and  to  be  put  aside  when  It  reads 
in  the  opposite  direction."  Couch  v. 
Kansas  City  Southern  R.  Co.,  supra. 

72.  Gilbert  v.  Kennedy,  22  Mich. 
117. 

"When,  from  the  nature  of  the 
case,  the  amount  of  the  daipages  can 
not  be  estimated  with  certainty,  or 
only  a  part  of  them  can  be  so  esti- 
mated, we  can  see  no  objection  to 
placing  before  the  Jury  all  the  facts 
and  circumstances  of  the  case,  hav- 
ing any  tendency  to  show  damages. 
or  their  probable  amount;  so  as  to 
enable  them  to  make  the  most  in- 
telligible and  probable  estimate 
'Which  the  nature  of  the  case  will 
permit"  Allison  v.  Chandler,  11 
Mich.   542,  555. 

78,  U.  S. — ^Loder  v.  Jayne.  142  Fed. 
1010  [rev  on  other  grounds  149  Fed. 
21.  78  CCA  653.  7  LRANS  984,  9  Ann 
Cu  2941. 

Ala. — Blgbee  Fertilizer  Co.  v.  Scott, 
3  Ala.  A.  333.  66  S  834.     . 

111.— Peo.  V.  Schwartz,  151  HI.  A. 
190. 

La. — Wood  V.  Monteleone,  118  La. 
1005.    43    S    657. 

Mich. — Kalamazoo  v.  Standard  Pa- 
per Co..  182  Mich.  476.  148  NW  748; 
Gilbert  v.  Kennedy,  22  Mich.  117.  129. 

Minn. — Virtue  v.  Creamery  Pack- 
age Mfg.  Co..  123  Minn.  17,  142  NW 
»30,   1136.   LRA1915B    1179.    1195. 

N.  T.— -SmalUng  v.  Jackson.  138 
App.  Div.  382,  117  NTS  268;  Bates 
V.  Holbrook,  89  App.  Dlv.  548,  85 
NTS  673  [app  dlsm  178  N.  T.  568 
mem,  70  NE  1094  mem];  Markoe  v. 
Tiffany,  26  App.  Div.  95,  49  NTS  751 
[afr  163  N.  T.  565  mem,  57  NB  1116 
mem];  Dinger  v.  New  Tork.  42  Misc. 
319.  8«  NTS  677  [aft  101  App.  Dlv. 
202.  86  NTS  577.  92  NTS  1120  (aff 
182  N.  T.  542  mem.  75  NE  1129 
mem)];  Axlebrood  v.  Rosen,  21  Misc. 
352,   47  NTS  164. 

Porto  Rico. — Cass  v.  Arias,  5  Porto 
Rico  Fed.  217. 

"Wash. — Park  v.  Nofthport  Smelt- 
ing-,  etc..  Co.,  47  Wash.  697,  92  P  442. 

Out. — Rainy  River  Nav.  Co.  v.  Wa- 
trouB  Island  Boom  Co..  7  OntWN  537. 

Que. — Zurif  v.  Great  Northern  Tel. 
Co.,    29   Que.   Sup'ir.  460. 

[a.]  Xeasons  for  xnle^— (1)  "This 
mislit  be  well  enough  If  the  want  of 
certainty  inherent  In  the  nature  of 
the   case  were   properly  attributable 


to  the  fault  of  the  plaintlfT.  But  he 
did  not  make  the  case;  this  was  made 
against  his  will  by  the  defendant, 
who  chose  his  own  time,  place  and 
manner  of  committing  the  wrong,  and 
the  plaintiff  is  compelled  to  grapple 
with  the  case  thus  made  for  him; 
and.  therefore,  such  a  rule,  as  one  of 
universal  application,  can  only  be- 
come Just  when  trespassers  become 
so  considerate  of  the  rights  of  oth- 
ers as  to  commit  their  trespasses 
only  in  cases  and  under  circum- 
stances where  the  damages  can  be 
calculated  by  a  Dxed  and  certain  rule. 
To  deny  the  injured  party  the  right 
to  recover  any  actual  damages  in 
such  cases,  because  they  are  of  a 
nature  which  cannot  be  thus  certain- 
ly measured,  would  be  to  enable  par- 
ties to  profit  by,  and  speculate  upon, 
their  own  wrongs,  encourage  violence 
and  invite  depredation.  Such  is  not, 
and  cannot  be  the  law,  though  cases 
may  be  found  where  courts  have  laid 
down  artiflclal  and  arbitrary  rules 
which  have  produced  such  a  result." 
Gilbert  v.  Kennedy,  22  Mich.  117. 
129,  180.  (2)  "Whatever  of  uncer- 
tainty there  may  be  In  this  mode  of 
estimating  damages,  is  an  uncertain- 
ty caused  by  the  defendant's  own 
wrongful  act;  and  Justice  and  sound 
public  policy  alike  require  that  he 
should  bear  the  risk  of  the  uncer- 
tainty thus  produced;  and  this  not 
only  when  the  trespass  is  willful 
and  wanton,  without  a  claim  of 
right,  but  whenever  the  property, 
though  claimed  by  him,  is  in  the  pos- 
session of  another,  and  he,  taking  the 
law  into  his  own  hands,  makes  him- 
self judge  In  his  own  cause,  and, 
knowing  his  right  to  be  disputed, 
seizes  upon  the  property  without  a 
Judicial  trial  of  his  rights."  Gilbert 
v.   Kennedy,   supra. 

[b]  AppUoation  of  Tvia. — Where, 
through  defendant's  failure  to  trans- 
mit a  Are  alarm,  plaintiff  suffered  a 
Are  loss  through  the  fact  that  its  en- 
gineer did  not  Increase  the  water 
pressure,  the  damages  are  not  so 
speculative  and  dependent  upon  nu- 
merous changing,  uncertain,  and  un- 
determinable contingencies  that  the 
recovery  must  be  limited  to  nominal 
damages.  Missouri  DIst.  Tel.  Co.  v. 
Morris,  243  Fed.  481,  156  CCA  179. 

74.  U.  S. — Armour  v.  Kollmeyer, 
161  Fed.  78,  88  CCA  242,  16  LRANS 
1110. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Flinn,  74  S  246;  Birmingham 
V,  Lewis,  92  Ala.  352,  9  S  243. 

Cal. — Clare  v.  Sacramento  Electric 
Power,  etc..  Co.,  122  Cal.  604.  55  P 
326;  Ryan  v.  Oakland  Gas,  etc.,  Co., 
21  Cal.  A.  14,  130  P   693. 

Mich. — Welch  V.  Ware,  32  Mich. 
77. 

Porto  Rico. — ^Dlaz  v.  San  Juan 
Light,   etc.,   Co.,   17   Porto  Rico  64. 

Va.— Norfolk,  etc..  R.  Co.  v.  Shott, 
92  Va.  34,  22  SE  811. 

[a]  AppUoatloa  of  rale. — A  per- 
son is  not  to  be  deprived  of  damages 
for  pain  and  suffering  resulting  from 
physical  Injury,  notwithstanding  such 
pain  and  suffering  are  augmented  by 
a  physical  change  through  which 
plaintiff  is  then  passing,  although  It 
Is  Impossible  to  accurately  estimate 
what  proportion  of  her  suffering  is 
due  to  her  physical  condition  apart 
from  the  Injury.  The  Little  Silver, 
189  Fed.  980  [aff  195  Fed.  740,  115 
CCA  5401. 

76.  U.  S. — Occidental  Cons.  Mln. 
Co.  V.  Comstock  Tunnel  Co.,  125  Fed. 
244;  Lincoln  v.  Orthwein,  120  Fed. 
880,   57  CCA   540. 

Ala. — ^W.  T.  Adams  Mach.  Co.  v. 
South  State  Lumber  Co.,  2  Ala.  A. 
471,   56  S  826. 


Cal. — Northern  Light  Mln.  Co.  v. 
Blue  Goose  Min.  Co.,  25  Cal.  A.  282, 
143  P  640. 

Colo. — Rlchner  v.  Plateau  Live 
Stock  Co.,  44  Colo.  302,  98  P  178. 

Conn. — Bridgeport  v.  .^tna  In- 
demn.  Co.,  91  Conn.  197,  99  A  566. 

Iowa. — Swift  V.  RedheaSd,  147  Iowa 
94,  122  NW  140;  lowa-Mlnnesota  Land 
Co.  V.  Conner,  136  Iowa  674,  112  NW 
820. 

La. — Green  v.  Farniers'  Cons.  Dairy 
Co.,  113  La.  869,  37  8  868. 

Mo. — Kennett  v.  Katz  Constr.  Co., 
202  SW  658,  562;  Huse,  etc.,  Ice,  etc» 
Co.  V.  Heinze,  102  Mo.  245,  14  SW 
756;  Thayer-Moore  Brokerage  Co.  v. 
Campbell,  164   Mo.  A.   8,   147  SW  545. 

N.  T. — Wakeman  v.  Wheeler,  etc., 
Mfg.  Co.,  101  N.  T.  205,  4  NE  264, 
54  AmR  676;  Banta  v.  Banta,  84  App. 
Dlv.    138,    82    NTS   113. 

Tenn. — Dorrls  v.  King,  (Ch.  A.)  64 
SW   683. 

Que. — ^Webster  v.  International  Ce- 
ment Co.,  29  Que.  Super.  470;  Lepage 
V.  Girard,  4  RevLeg  554. 

"In  applying  the  rule  against  the 
recovery  of  uncertain  damages,  it  Is 
the  uncertainty  as  to  their  nature, 
and  not  as  to  their  measure  or  ex- 
tent, that  is  meant.  While  the  ac- 
tual amount  of  damages  from  the 
breach  of  a  contract  may  not  be  sus- 
ceptible of  exact  proof,  the  law  does 
not  permit  one  whose  act. has  result- 
ed In  loss  to  another  to  escape  lia- 
bility on  this  account.  The  manner 
of  measuring  the  damages  having 
been  ascertained,  impossibilities  in 
proving  same  are  not  required,  but 
only  that  the  best  evidence  be  ad- 
duced of  which  the  nature  of  the 
i^se  Is  capable;  In  other  words,  the 
degree  of  certainty  of  the  proof  is 
dependent  upon  the  character  of  the 
proceeding.  Why  should  greater  cer- 
tainty be  required  as  to  proof  of  the 
amount  of  damages  than  In  respect 
to  any  other  part  of  a  case?  All  that 
can  be  expected  In  any  case  Is  that 
the  relevant  facts  tending  to  show 
the  extent  of  the  damages  be  placed 
before  the  Jury  to  enable  it  to  make 
such  an  intelligent  estimate  of  the 
same  as  the  circumstances  of  the 
case  will  admit."  Kennett  v.  Katz 
Constr.  Co.,  supra. 

[a]  Apj^loatlons  of  nil*. — (1) 
Where  appellant  contracted  to  har- 
vest respondent's  grain,  agreeing  to 
commence  not  later  than  July  5,  and 
failed  to  commence  until  July  15, 
and  a  large  amount  of  the  grain 
shelled  out  before  the  harvesting  was 
completed,  n)Ost  of  which  would  have 
been  saved  had  work  been  com- 
menced on  time,  the  damages  were 
not  too  remote  or  speculative.  Holt 
Mfg.  Co.  v.  Thornton.  136  Cal.  232, 
68  P  708.  (2)  Where  a  vendor  of  a 
business  violated  his  express  con- 
tract not  to  engage  In  the  business, 
the  court  will  not  be  overnlce  in 
requiring  proof  of  actual  loss,  for 
that  is  hard  to  be  shown.  Gutzelt  v. 
Strader,  158  Ky.  181.  164  SW  318. 
(3)  While  plaintiff  suing  In  equity 
for  the  value  of  corporate  stock  and 
bonds,  converted  by  defendant,  has 
the  burden  of  proving  the  loss  sus- 
tained by  defendant's  acts,  the  court 
will  seek  by  such  evidence  as  is  ap- 
plicable to  ascertain  as  nearly  as 
possible  the  amount  of  damages  suf- 
fered, and  will  resort  to  some  prac- 
ticable means  to  ascertain  the  dam- 
ages, although  the  ordinary  methods 
of  proof  are  unavailable.  New  Tork 
Cent.  Trust  Co.  v.  West  India  Impr. 
Co.  144  App.  Dlv.  560,  129  NTS 
730. 

76.  Magnolia  Metal  Co.  v.  Gale, 
189  Mass.  124,  75  NE  219;  Simpson 
V.  London,  etc.,.  R.  Co.,  1  Q.  B.  D.  274. 
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there  are  actual  damages  beyond  what  can  be  thus 
accurately  measured,  plaintiff's  recovery  is  not  lim- 
ited to  so  much  only  as  can  be  measured  with  cer- 
tainty.^' However,  where  actual  pecuniary  damages 
are  sought,  there  must  be  evidence  of  their  exist- 
ence and  extent,'*  and  some  data  from  which  they 
may  be  computed."  No  substantial  recovery  may  be 
based  on  mere  guesswork  or  inference;  without  evi- 
dence of  facts,  circumstances,  and  data  justifying 


77.  Kock  T.  BurKCss,  167  Iowa  727, 
149  NW  858;  Burnham  v.  Dowd,  217 
Mass.  351.  104  NB  841.  51  LRANS 
778;  Gilbert  v.  Kennedy,  22  Mich. 
117. 

78.  V.  8. — ^Loder  y.  Jayne,  142 
Fed.  1010  [rev  on  other  n-ounds  149 
Fed.  21,  78  CCA  •eSS,  7  LRANS  984,  9 
AnnCas  294]. 

Ga. — National  Refrigerator,  etc.. 
Co.  T.  Parmalee,  9  Ga.  A.  725,  72  SE 
191. 

111.— Baxter  ▼.  Miller,  181  111.  A. 
418. 

Mo. — Nomian  v.  Vandenbercr,  157 
Mo.. A.  488,  138  SW  47. 

N.  Y. — Leeds  v.  Metropolitan  Gas- 
light Co.,  90  N.  Y.  260. 

"For  pain  and  suffering,  or  injur- 
ies to  the  feelings,  there  can  be  no 
measure  of  compensation,  save  the 
arbitrary  judgment  of  a  jury.  But 
that  is  a  rule  of  necessity.  Where 
actual  pecuniary  damages  are  sought, 
some  evidence  must  be  given  show- 
ing their  existence  and  extent.  If 
that  is  not  done  the  Jury  cannot  In- 
dulge In  an  arbitrary  estimate  of 
their  own."  Leeds  v.  Metropolitan 
Gaslight   Co.,    supra. 

Ttft—  of  eertalat7  see  Infra  I  91. 

n.  U.  S.— Teal  v.  Bllby,  123  U.  S. 
572.  8  set  239,  31  L.  ed.  263;  Du- 
shane  v.  Benedict,  120  U.  S.  630,  7 
set  696,  30  L.  ed.  810;  Roller  v.  Leon- 
ard. 229  Fed.  607.  143  CCA  629;  South 
African  Reduction  Co.  v.  Feck,  120 
Fed.   88,   56  CCA  494. 

Ala. — Howard  v.  Taylor,  99  Ala. 
450,   13  S   121. 

Ark. — Bunch  v.  Potts,  67  Ark.  267, 
21  SW  437. 

Colo. — Knowles  v.  Leggett,  7  Colo. 
A.   265,  43  P  154. 

Del. — Truitt  V.  Fahey,  19  Del.  678, 
52  A  339. 

Fla. — Sullivan  v.  McMillan,  26  Fla. 
543,   8    S    450. 

Ga. — Flndlay  Brick  Co.  v.  American 
Sewer  Pipe  Co.,  18  Ga.  A.  446,  89  SB 
635. 

111.— Wheeler  v.  Reed,  86  111.  81; 
Mayer  v.  Mitchell,  59  111.  A.  26.  See 
Baylies  v.  Bent.   185    111.   A.   417. 

Ind. — McAninch  v.  Hamilton,  1  Ind. 
A.  429,  27  NB  719. 

Iowa. — ^Dye  v.  Wagner,  49  Iowa 
468. 

Kan. — ^Mergenthaler  Linotype  Co.  v. 
Kansas  State  Printing  Co.,  59  P  1066. 

Ky. — Louisville  Bridge  Co.  v. 
LoulBvlUe.  etc.,  R.  Co..  116  Ky.  268, 
76  SW  286,  25  KyL  405;  Cundlff  v. 
Cundiffi,   39   SW  433,   18   KyL  1059. 

La. — Ellerbe  v.  Minor,  49  La.  Ann. 
863,  21  S  583. 

Mass. — Speirs  v.  Union  Drop  Forge 
Co.,  180  Mass.  87,  61  NB  825;  Smith 
V.  Brown,  164  Mass.  684,  42  NB  101. 

Mich.— Friedland  v.  McNeil.  38 
Mich.   40. 

Minn. — Hubbard  Specialty  Mfg.  Co. 
V.  Minneapolis  Wood-Designing  Co., 
47  Minn.  393,  50  NW  349;  Pairchild 
V.  Rogers,  32  Minn.   269,  20  NW  191. 

Mo. — Owen  v.  O'Reilly,  20  Mo.  603; 
McConey  v.  Wallace,  22  Mo.  A.  877. 

Nebr. — ^Wittenberg  v.  Mollyneaux, 
55  Nebr.  429,  75  NW  835;  Paxton  V. 
Vaddonker,  1  Nebr.  (Unoff.)  776,  96 
NW  878. 

N.  Y. — Ramsey  v.  National  Con- 
tracting Co.,  49  App.  DIv.  11,  63  NYS 
286;  Bnright  v.  American  Belgian 
Lamp  Co.,  26  App.  Dlv.  381.  49  NYS 
739;  Murdock  v.  Jones,  8  App.  Div. 
221,  38  NYS  461;  Engelsdorf  v.  Sire, 
64  Hun  209.  18  NTS  907;  Neary  v. 
Bostwick,  2  Hilt.  514;  Fox  v.  Decker, 


<  B.  D.  Smith  150;  MeSorley  v.  Faulk- 
ner, 19  NYS  911;  Owen  v.  Matthews, 
19  NYS  813;  Splcer  v.  Spicer,  16  Abb 
PrNS  112.    , 

Pa. — ^Beck  V.  Baltimore,  etc.,  R.  Co., 
233  Pa.  844,  82  A  466;  Schlitz  Brew- 
ing Co.  V.  McCann,  118  Pa.  314,  12 
A  445;  Fessler  v.  Love,  48  Pa.  40T; 
Sulger  V.  Dennis,  2  Binn.  428. 

Philippine. — Massaoay  v.  Blaal,  20 
Philippine  207;  Fabros  v.  Agustln,  18 
Philippine   336. 

Tenn. — Taylor  v.  Hunnicut,  (Ch. 
A.)   42  SW  225. 

Tex.— Grifflth  v.  Lake,  12  SW  285; 
Meade  v.  Rutledge,  11  Tex.  44;  Texas, 
etc.,  R.  Co.  V.  White,  25  Tex.  Civ.  A. 
278,  62  SW  133;  Plerpont  Mfg.  Co.  V. 
Goodman  Produce  Co.,  (Civ.  A.)  60 
SW  347;  Gulf,  etc.,  R.  Co.  v.  Staton, 
(Civ.  A.)  49  SW  277;  Larrlmore  v. 
Comanche  County,  (Civ.  A.)  32  SW 
867. 

Wis. — ^Logemann  v.  Pauly,  100  Wis. 
671,  76  NW  604;  Churchill  v.  Price, 
44   Wis.   540. 
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B.  C.  346. 
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Conn. — Dean  v.  Connecticut  Tobac- 
co Corp.,  88  Conn.  619,  92  A  408; 
Frltta  V.  New  York,  etc.,  R.  Co.,  62 
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Div.  256.  127  NYS  897,  131  NYS 
1129,  133  NYS  1101  fmod  on  other 
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an  inference  that  the  damages  awarded  are  just  and 
reasonable  compensation  for  the  injury  suffered ;'° 
and  when  compensatory  damages  are  susceptible  of 
proof  with  approximate  accuracy  and  may  be  meas- 
ared  with  some  degree  of  certainty  they  must  be  so 
proved  even  in  actions  of  tort.**  Where  there  is 
evidence  as  to  damage  from  various  causes,  as  to 
a  portion  of  which  defendant  cannot  be  held  respon- 
sible, and  no  evidence  as  to  the  portion  of  the  dam- 
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Pa.-^-St.  Augustine  v.  Philadelphia 
County,  Brightly  116:  Griffiths  v. 
Wllkes-Barre,   6   Kulp   505. 
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S,  C. — Waldrop  v.  Greenwood,  etc, 
R.  Co.,  26  S.  C.  167,  5  SB  471. 

Tenn. — Roynan  v.  Patterson,  1  SW 
103. 

Tex. — Green  v.  Taylor,  etc.,  R.  Co., 
79  Tex.  604,  15  SW  685;  Gulf,  etc..  R. 


Co.  V.  Witte,  68  Tex.  295,  4^  SW  490; 
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Co.  V.  Brown,  62  Tex.  636;  Mooring  v. 
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etc.,  R.  Co.,  (Civ.  A.)  42  SW  lOOS; 
Texas,  etc.,  R.  Co.  v.  McDowell,  7 
Tex.  Civ.  A.  341,  27  SW  177;  Galves- 
ton, etc.,  R.  Co.  V.  Hatch,  (Civ.  A.) 
22  SW  10;  Ft.  Worth,  etc..  R.  Co.  v. 
Burton,  (Civ.  A.)  15  SW  197;  St. 
Louis,  etc.,  R.  Co.  v.  Pickens,  (Tex. 
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Utah. — Johnson  v.  Rio  Grande 
Western  R.  Co.,  7  Utah  346,  26  P  926. 

Vt.— Taylor  v.  Hayes,  63  Vt.  476, 
21  A  610. 

Va. — Norfolk,  etc.,  Ifc  Co.  v.  Draper. 
90   Va.    246.   17  SE  883. 

Wash. — Jones  v.  Nelson,  61  Wash. 
167     112   P  88 

Wis. — Hutchinson  v.  Chicago,  etc, 
R.   Co.   41  Wis.   641. 

K.  B. — ^Klnnear  v.  Robinson,  IS  N. 
B    73 

fa]'  Pladtng'  nstataed,— La  Cotts 
v,  Quertermous,  83  Ark.  174,  103  S'W 
182    (value    of   property). 

[b]  EvMeace  held  lamaoleBt^— 
The  fact  that  stock  which  has  no 
market  value  sold  at  a  certain  date 
for  a  price  below  its  book  value  at 
an  earlier  date  does  not  Justify  tlie 
Inference  of  a  loss  thereon  to  the 
holder  during  the  intervening  period. 
American  Bxch.  Nat.  Bank  v.  Gou- 
bert,  67  Misc.  602.  124   NYS  817. 

81.  Joliet  V.  Fox.  185  111.  A.  444: 
Beale  v.  Rlcker,  7  La.  Ann.  667:  Doke 
V.  MIs.sourl  Pac  R.  Co.,  99  Mo.  S47. 
12   SW  636. 

[al  XvidMue  held  siilltclaBt:  CI) 
To  show  damage  to  animal.  McKts- 
Blck  v.  Oregon  Short  Line  R.  (3o.,  13 
Ida.  195.  89  P  «29.      (2)   To  show  the 


For  later  oases,  developmcBta  and  eliaac**  I"  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  90-91] 


DAMAGES 


[17  C.  J.]     759 


age  resulting  from  the  separate  causes,  the  proof 

is  too  uncertain  to  permit  the  jury  arbitrarily  to 

apportion  a  part  or  all  of  the  proved  damages  to 

the  acts  for  which  defendant  is  responsible.^'    But 

on  the  otheir  hand,  it  has  been  held  that  where  the 

evidence  dearly  shows  some  substantial  damages  to 

which    plaintiff    is    entitled,    he    is    not    confined 

to    a    recovery    of    mere'    nominal    damages    by    a 

failure  to  show  as  to  all  of  the  items  of  damage  that 

defendant  was  responsible  therefor;*'   and  in  the 

amount  of  damage  to  dnr  roods  by 
water.       Genera]     Fire     EJxtrneruisher 


case  of  concurrent  torts  by  several  the  difficulty  of 
ascertaining  with  exactness  the  proportion  of  dam- 
age-caused by  each  tort-feasor  is  not  a  ground  for 
denying  the  right  to  recover  a  substantial  sum,  where 
the  best  evidence  of  which  the  case  is 'susceptible, 
reasonably  tending  to  show;  the  relative  proportion, 
is  adduced.** 

[$91]  c.  Decree  of  Certainty  Beanired.  In 
eases  admitting  of  such  proof,'''  the  amount  of  dam- 
ages must  be  established  with  reasonable  certainty.'* 


Co.  V.  Be&l-Doyle  Dry  Qooda  Co.,  110 
Ark.  49.  160  SW  889.  AnnCaBl916D 
791. 

aa.  n.  S. — Chicago,  etc,  R.  Co.  ▼. 
Gelvin,  238  Fed.  14,  151  CCA  »», 
LRA1917C  983;  Western  Union  Tel. 
Co.  V.  Totten,  141  Fed.  633,  72  CCA 
S91;  OlasKOw  Shipowners'  Co.,  Ltd. 
V.  Bacon,   139  Fed.    541,   71   CCA   329. 

Oa. — ^Ctarnall  v.  Qeorgla  R.,  etc., 
Co.,  134  Oa.  S5<.  68  SB  584;  Macon 
T.  Dannenbers,  118  Oa.  1111,  39  BE 
44(. 

Ind. — Sherman  v.  Indianapolis 
Tract,  etc,  Ca,  48  Ind.  A.  <23,  96  NB 
473. 

Kan.— O'Keefe  v.  Kansas  City 
Western  R  Co.,  87  Kan.  322,  124  P 
416.    48    LRAN3    136. 

Mich. — Crose  t.  St.  Mary's  Canal 
Mineral  Land  Co.,  163  Mich.  363.  117 
NW  81;  Cross  v.  St.  Mary's  Canal 
Mineral  Land  Co.,  143  Mich.  614,  107 
NW  92,  313,   114  AmSR  677. 

Miss. — Hiffhtower  v.  Henry,  86 
Miss.  476.  37  8  745. 

Mont. — Smith  v.  BlIUnKS  Sugar  Co., 
37  Mont  128,  94  P  839,  15  LRANS 
837. 

N.  T.— HoUenbeck  v.  St.  Mark's 
Lutheran  Church,  164  App.  Dlv.  328, 
138  NTS  1063;  Sotel  v.  New  Tork,  81 
Misc   344,    142  NTS   361. 

Tex.^Texa8,  etc.,  R.  Co. 'v.  Dunn, 
17  SW  822;  Fleming  v.  PuUen.  (Civ. 
A.)    »7   SW   109. 

Vt.— Marsh  v.  Rutland  R.  Co.,  80 
Vt.   397,   67  A  1098. 

But  see  Jenkins  v.  Pennsylvania' 
R.  Co.,  67  N.  J.  L.  331,  61  A  704, 
67  LRA  309  (hoidlng  that,  in  an  ac- 
tion for  tort,  where  it  is  impossi- 
ble to  distinguish  between  the  dam- 
age arising  from  the  actionable  in- 
Jury  and  the  damage  which  has  an- 
other origin,  the  Jury  should  be  left 
to  make  from  the  evidence  the  best 
-estimate  in  their  power,  and  to  award 
compensatory  damages  for  the  ac- 
tionable injury). 

83.  Mark  v.  Hudson  River  Bridge 
Co..  103  N.  T.  28,  8  NB  243;  De  Gra- 
sia  v.  Piccardo,   15  Pa.  Super.   107. 

[a]  AppUeatloaa  of  mis, — (1) 
"Where  an  injured  I>erson  in  good 
faith  does  certain  Injudicious  acts 
through  a  mistaken  Judgment,  it  is 
not  necessary  to  his  recovery  that 
he  should  by  evidence  discriminate 
between  the  actual  injuries  and  their 
natural  consequences,  and  the  injur- 
ies with  their  consequences  resulting 
from  such  acts,  as  It  would  probably 
be  Impossible  even  by  expert  testi- 
mony to  describe  accurately  and  ap- 
portion the  damage  occasioned  from 
the  Injury  and  that  which  was  occa- 
Bloned  by  injudicious  treatment.  Foels 
▼.  Tonawanda,  59  Hun  567.  14  NYR  46. 
(i)  'Where  an  employee's  hand  is 
caught  in  the  rolls  of  a  machine, 
which  was  a  risk  incident  to  his  em- 
ployment, and  there  is  evidence 
showing  negligence  of  the  employer 
In  maintaintng  an  Insufficient  appli- 
ance for  the  stopping  of  the  ma- 
chine In  the  event  of  such  accident, 
ft  Is  for  the  Jury  to  determine  the 
dividing  line  as  to  the  damage  re- 
sulting from  the  employer's  negli- 
gence and  that  which  might  have 
resulted  from  the  accident  if  such 
employer  had  not  been  negligent: 
and  the  difflculty  in  separating  the 
damage  from  each  cause  cannot  re- 
lieve the  employer  from  liability.  De 
Orasla  v.  Plecardo,  16  Pa.  Super.  107. 
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85.  See  supra  I  90. 
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Transit  Co.  v.  Walker,  158  Fed.  850 
[air  169  Fed.  543,  96  .CCA  64];  Lake 
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66,  81  AmD  83;  Marconi  Wireless 
Tel.  Co  V.  North  Pac.  SS.  Co.,  (A) 
173  P  103. 
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191. 
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Md.— Cooke  v.  Bngland.  27  Md.  14, 
92    AmD    618. 
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quette R.  Co.,  148  Mich.  461,  111  NW 
1078. 

Minn.— Pullen  v.  Wright.  34  Minn. 
314.  26  NW  394;  Fairchlld  v.  Rogers, 
32   Minn.   269,   20   NW  191. 
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Mo.  A.  634. 
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Schwarts  v.  Schendel,  24  Misc.  733, 
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233 
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P  738. 

Pa. — Byrne  v.  Cambria,  etc.,  R.  Co.. 
219  Pa.  217.  68  A  672;  Forrest  v. 
Buchanan.  203  Pa.  464.  52  A  267. 

S.  C. — Lntimer  v.  Marchbanks,  57 
S.  C.  267.  35  SB  481. 

Tenn. — Feder  v.  Gass.  (Ch.)  59  SW 
175. 


Tex. — Western  Union  Tel.  Co.  v. 
Brown,  62  Tex.  536;  Consolidated 
Kansas  City  Smelting,  etc,  Co.  v. 
Dill,  (Civ.  A.)  188  SW  439;  Bl  Paso, 
etc.,  Co.  V.  Hall,  (Civ.  A.)  156  SW 
356;  Van  Alstyne  v.  Morrison,  33 
Tex.  Civ.  A.  670,  77  SW  655;  Cuero 
First  Nat.  Bank  v.  San  Antonio,  etc., 
R.  Co.,  (Civ.  A.)  72  SW  loss  [mod 
on  other  grounds  97  Tex.  201,  7'f  8W 
4101;  Houston,  etc.,  R.  Co.  v.  Cluck, 
31  Tex.  Civ.  A.  211.  72  SW  83;  Hearne 
V.  Strahorn-Hutton-Bvans  Commn. 
Co.,    (ClV.  A.)    61   SW  867. 

Utah. — Orient  Mln.  Co.  v.  Freckle- 
ton,  27  Utah  125.  74  P  662. 

Va. — Burruss  v.  Hlnea,  94  Va.  413, 
26  SB  876. 

Wash. — Loutsenhlser  v.  Peck,  89 
Wash.  435,  164  P  814;  Torgeson  v. 
Hanford,  79  Wash.  66,  139  P  648: 
Spokane  Casket  Co.  v.  Mitchell,  76 
Wash.  425,  136  P  481;  Herrlck  Impr. 
Co.  V.  Kelly,  66  Wash.  16,  117  P  705; 
Jones  V.  Nelson.  61  Wash.  167,  112 
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W.'  Va. — Wiggin  V.  Marsh  Lumber 
Co.,  77  W.  Va.  7,  87  SE  194;  Wilson 
V.  Wiggin,  77  W.  Va.  I,  87  SB  92: 
Rodgers  v.  Bailey,  68  W.  Va.  186,  69 
SB    698. 

Wis. — State  V.  Dahl,  166  Wis.  272, 
162  NW  186;  Hammond  v.  Sandwich 
Mfg.  Co.,  146  Wis.  485.  131  NW  1097; 
Rlchey  v.  Union  Cent.  L.  Inc  Co.,  140 
Wis.   486,   122  NW   1030. 

Wyo. — Hatch  Bros.  Co.  v.  Black, 
165  P  518. 

N.  B.— Mitchell  V.  Lawther,  14 
N.  B.  79. 

Ont. — Wood  V.  Grand  Valley  R.  Co., 
30  Ont.  L.  44,  6  OntWN  475  [mod  27 
Ont.  L.  566,  4  OntWN  656,  23  OntWR 
664];  Re  Publishers'  Syndicate,  7 
Ont.  L.  223,  3  OntWR  114;  Ander- 
son V.  Ross,  11  OntWR  852;  Todd  v. 
Meaford.   2  OntWR  12. 

[a]  AppUcatloii  of  rol*,— The 
owner  of  an  automobile  used  only 
for  pleasure  can  recover  no  damages 
for  the  loss  of  the  use  of  his  car 
caused  by  defendant's  negligence, 
there  being  no  basis  for  ascertaining 
the  damage.  Hunter  v.  Quaintance, 
(Colo.)  168  P  918.  But  see  Infra  | 
109. 

[b]  Evidence  held  laanOelSBt  to 
•BtsbUsh  dsmsgea  ttomt  (1)  Car- 
riage injured  by  automobile.  Men- 
dleson V.  Van  Rensselaer,  118  App. 
Dlv.  516,  103  NTS  578.  (2)  Closing 
of  factory.  Spokane  Casket  Co.  V. 
Mitchell.  76  Wash.  425,  136  P  481. 
(3)  Delay  in  furnishing  material  as 
agreed  to  subcontractor.  Byrnes  v. 
Concrete  Constr.,  etc..  Co.,  187  La. 
86?,  69  S  493.  (4)  Deterioration  of 
butter.  DIsbrow  v.  People's  Ice,  etc., 
Co.,  138  Mo.  A.  56.  119  SW  1007.  (6) 
Failure  to  install  wireless  equipment. 
Marconi  Wireless  Tel.  Co.  v.  North 
Pac.  SS.  Co.,  (Cal.  A.)  173  P  103.  • 
(6)  Failure  properly  to  construct 
dam.  Slater  v.  La  Grande  Power 
Co.,  43  Or.  131.  72  P  738.  (7)  Injury 
to  animals.  Wilkinson  v.  St.  Louis 
.Southwestern  R.  Co.,  (Mo.  A.)  125 
SW  544.  (8)  Injury  to  crop.i  by 
sheep.  Hatch  Bros.  Co.  v.  Black. 
(Wyo.)  165  P  518.  (9)  Injury  to 
goods  by  water.  Schwartz  v.  Schen- 
del. 24  Misc  733.  53  NTS  829.  (10) 
Injury  to  milldam  by  railroad. 
Byrne  v.  Cambria,  etc.,  R.  Co.,  219 
Pa.  217.  68  A  672.  (11)  Injury  to 
silk  left  with  dressmaker.  BeRRon 
V.  Levey,  110  NTS  230.  (12)  Injury 
to  spring.  Orient  Mln.  Co.  v.  Freckle- 
ton,    27    Utah    125.    74    P    652.      (13' 
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However,  reasonable  certainty  is  anflScicnt;"  abso- 
lute certainty  is  not  re(^red."^    Nor  in  all  cases  is 


there  a  necessity  for  direct   evidence   as  to   the 


Services  of  child.  Torgeson  v.  Han- 
ford,   79  Wash.  56,  139   P  648. 

[cj  Bvidwuse  Iield  InanfflolaBt  to 
•stabUsli  dammroa  from  breaoli  of 
ooBtTkoti  (1)  Against  competition. 
Loutzenhlser  v.  Peck,  S9  Wash.  436, 
164  P  814.  (2)  To  deliver  bonds. 
Feder  v.  Gass.  (Tenn.  Ch.)  69  SW 
176.  (3)  To  furnish  m'ule.  Perry  v. 
Klme.  169  N.  C.  640,  86  SB  337.  (4) 
To  furnish  water.  Van  Alstyne  v. 
Morrison,  33  Tex.  Civ.  A.  870.  77  SW 
66S.  (6)  To  install  water  planL 
Herrick  Impr.  Co.  v.  Kelly,  65  Wash. 
16,  117  P  705.  (6)  To  repair  roof. 
Forrest  v.  Buchanan,  203  Pa:  454,  6S 
A  267,  (7)  To  sell  bank  stock.  Pat- 
terson V.  Plummer,  10  N.  D.  96,  86 
NW  111. 

[dl  SvidnuM  hald  IsanffloUnt  to 
Mtobllah  valna  of:  (1)  Cattle.  El 
Paso,  etc.,  Co.  v.  Hall,  (Tex.  Civ.  A.) 
156  SW  366;  Hearne  v.  Strahorn- 
Hutton-Evans  Commn.  Co.,  (Tex.  Civ. 
A.)  61  SW  867.  (2)  Cotton.  Cuero 
First  Nat.  Bank  v.  San  Antonio,  etc., 
•  R.  Co.,  (Tex.  Civ.  A.)  72  SW  1033 
[mod  on  other  grounds  97  Tex.  201, 
77   SW   410]. 

87.  U.  S. — Anvil  Mln.  Co.  v.  Hum- 
ble, 163  U.  S.  640,  14  set  876,  38  L,. 
ed.  814;  Loder  v.  Jayne,  142  Fed. 
1010  [rev  on  other  grounds  149  Fed. 
21,  78  CCA  653,  7  LRANS  984,  9  Ann 
Cas  294];  Lake  Drummond  Canal, 
etc.,  Co.  v.  West  End  Trust,  etc.,  Co., 
142  Fed.  41,  73  CCA  227;  Bowas  v. 
Pioneer  Tow  Line,  3  F.  Cas.  No.  1,713, 
2  Sawy.  21;  The  Mayflower,  16  F. 
Cas.  No.  9,346,  1  Brown  Adm.  376,  388 
[atr  91   U.   S.   381,  23   L.  ed.  354]. 

Ala. — ^Metzger  v.  Brlncat,  164  Ala. 
897,  46  S  633;  Danforth  v.  Tennessee, 
etc.,  R.  Co.,  99  Ala.  331.  13  S  61;  Har- 
per V.  Weeks,   89  Ala.   577,   8  S  39.. 

Ark. — ^Whlte  River  Levee  Dist.  v. 
Travis,  168  SW  143;  McDanlel  v. 
Crabtree,  21  Ark.  431. 

Cal. — Durkee  v.  Chlno  Land,  etc., 
Co.,  151  Cal.  561.  91  P  389;  Parke  v. 
Frank,  75  Cal.  364,  17  P  427;  Selden 
V.  Cashman,  20  Cal.  56,  81  AmD  93; 
McLaughlin-  v.  McLaughlin,  17  Cal. 
A.  699,  121  F  704;  Hale  v.  Mllliken, 
5  Cal.  A.  344.  90  P  366. 

Colo. — Ooldhammer  v.  Dyer,  7  Colo. 
A.    29,    42    P    177. 

Fla. — Brock  v.  Gale,  14  Fla.  528.  14 
AmR  366. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Peeples,   12   Ga.  A.   206.   77   SE  12. 

111.— Benton  v.   Fay,   64  111.   417. 

Ind. — Western  Gravel  Road  Co.  v. 
Cox,  39  Ind.  260. 

Kan. — HoUinger  v.  Missouri,  «tc., 
R.  Co.,  94  Kan.  316,  146  P  1034, 
AnnCasl916D  802;  Paola  Gas  Co.  v. 
Paola  Glass  Co.,  56  Kan.  614,  44  P 
621,  64  AmSR  698;  Arkansas  Valley 
Town,  etc.,  Co.  v.  Lincoln,  66  Kan. 
145.  42  P  706;  Lyon  County  School 
Dlst.  No.  46  v.  Lund.  51  Kan.  731, 
33  P  595;  Brown  v.  Hadley,  43  Kan. 
267,  23  P  492;  Hoge  v.  Norton,  22 
Kan.    374. 

Mass. — Newton  v.  Devlin,  134  Mass. 
490. 

Mich. — Priebe  v.  Moorland  Tp.,  162 
Mich.  110.  127  NW  19;  Gilbert  v.  Ken- 
nedy. 22  Mich.   117. 

Minn.— Pullpn  v.  Wright,  34  Minn. 
S14,  26  NW  394;  Falrchild  V.  Rogers, 
32   Minn.    2^9,   20   NW  191. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale.    46    Miss.    458. 

Mo. — Soulres  v.  Chillicothe,  89  Mo. 
226,  1  SW  23:  Young  v.  Tllley.  (A.) 
190  SW  95;  McDaniel  v.  United  R. 
Co.,  166  Mo.  A.  678,  148  SW  464: 
Manter  v.  Truesdale,  57  Mo.  A.  435: 
Birney  v.  Wabash,  etc..  R.  Co.,  20 
Mo.  A.  470;  Blglow  V.  Carney,  18  Mo: 
A.  534. 

N.  J. — Houston  V.  Traphagen.  47 
N.  J.  L.  28;  Wolcott  v.  Mount.  36 
N,  J.  L.  262,  13  AmR  438  [aft  38  N.  J. 
L.   496.  20  AmR  425]. 

N.  T. — ^Ward  V.  New  Tork  Cent.  R. 
Co..  47  N.  T.  29,  7  AmR  406;  Cassidy 


V.  Le  Fevre,  45  N.  T.  Sl»;  MUton  v. 
Hudson  River  Steam-Boat  Co.,  37  N.  T. 
210;  Hamilton  v.  McPherson,  28 
N.  Y.  72,  84  AmD  330;  Smith  v.  Bet- 
tee,  7  Hun  834  [rev  on  other  grounds 
70  N.  Y.  131;  Baldwin  v.  U.  S.  Tele- 
graph Co.,  1  Lans.  125;  Brooklyn  v. 
Brooklyn  City  R.  Co.,  57  Barb.  497; 
Qoodsell  V.  Western  Union  Tel.  Co., 
63  N.  Y.  Super.  46  [rev  on  other 
grounds  109  N.  Y.  147,  16  NB  324]; 
Neary  v.  Bostwick.  2  Hilt.  514;  New 
York  Academy  of  Music  v.  Hackett, 
2  Hilt.  217:  Mlley  v.  Broadway,  etc., 
R.  Co.,  8  NYS  465;  Flynn  v.  Hatton, 
43  HowPr  333;  Mack  v.  Patchln,  29 
HowPr  20  [aff  42  N.  Y.  167,  1  AmR 
606]. 

N.  C.-:>-Sledge  v.  Reid,  78  N.  C.  440. 

N.  D. — Swanstrom  v.  Minneapolis, 
etc.,  R.  Co.,  34  N.  D.  141,  167  NW 
976. 

Oh. — Johnson  v.  Spiegel.  4  Oh.  Clr. 
Ct.  388,  2  Oh.  Clr.  Dec.  612. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Smith,  41  Okl.  163,  137  P  714. 

Pa. — Forrest  v.  Buchanan,  203  Pa. 
454,  53  A  267;  Bradford  OH  Co.  v. 
Blair,  113  Pa.  83,  4  A  218.  57  AmR 
442. 

Tenn. — Southern  R.  Co.  v.  Deaklns, 
107  Tenn.  522,  64  SW  477;  Roynan  v. 
Patterson,  1  SW  103;  Taylor  v.  Hun- 
nlcut,   (Ch.  A.)   42  SW  226. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hepner, 
83  Tex.  136,  18  SW  441;  Missouri, 
etc.,  R.  Co.  V.  Mitchell,  (Civ.  A.)  166 
SW  126;  Burr's  Ferry,  etc.,  R.  Co.  v. 
Allen,  (Civ.  A.)  164  SW  878;  Texas, 
etc.,  R.  Co.  V.  Graffeo,  63  Tex.  Civ.  A.' 
669,  118  SW  873;  Raymond  v.  Yar- 
rlngton,  (Civ.  A.)  69  SW  436  [rev  on 
other  grounds  99  Tex.  443,  72  SW 
580,  73  SW  800,  97  AmSR  914,  62 
LRA  982] ;  Plerpont  Mfg.  Co.  v.  Good- 
man Produce  Co.,  (Civ.  A.)  60  SW 
347;  Texas,  etc.,  R.  Co.  v.  Jones,  23 
Tex.   Civ.   A.   661,   58   SW  174. 

Wash. — Atwood  v.  Washington 
Water  Power  Co.,  79  Wash.  427,  140 
P  343;  Curtley  v.  Security  Sav.  Soc, 
51  Wash.  242.  98  P  667. 

W.  Va. — Bowling  v.  Walls.  72  W. 
Va.  638.  78  SE  791;  Hurzthal  v.  St. 
Lawrence  Boom,  etc.,  Co.,  65  W.  Va. 
346,   64    SB    356. 

Wis. — Shepard  v.  Milwaukee  Gas 
Light  Co..  15  Wis.  318.  82  AmD  679. 

Bng. — The  Clarence,  8  Rob.  Adm. 
283. 

Can. — Lepage  v.  Glrard,  4  RevLeg 
554. 

[a]  AppUcaitloii  of  mle.^— Plaintiff 
who  lived  on  her  premises  could  bet- 
ter determine  the  character  and  ex- 
tent of  the  annoyance  and  discom- 
fort caused  her  by  the  flow  of  oil 
down  a  ravine  near  her  premises  than 
her  neighbors  or  witnesses  passing 
along  the  street  near  her  residence. 
Houston,  etc.,  R.  Co.  v.  Crook,  66 
Tex.   Civ.    A.    28.    120   SW   694. 

[b]  Bviaanoe  held  mittatent  to 
show  dasiHrea  from  bra»eli  of  ooa- 
tract;  (1)  Not  to  enter  competing 
business.  Bowling  v.  Walls,  72  W. 
Va.  638,  7S  SE  791.  (2)  Of  partner- 
ship. Taylor  v.  Hunnicut,  (Tenn. 
Ch.  A.)  42  SW  225.  (3)  To  furnish 
oars.  Texas,  etc.,  R.  Co.  v.^Jones.  23 
Tex.   Civ.   A.   661,   58   SW  174. 

[c]  Bvidaiio*  bald  mttclant  to 
■how  valna  of:  (1)  Property  gen- 
erally. Holllnger  v.  Missouri,  etc.,  R. 
Co.,  94  Kan.  316,  146  P  1034,  AnnCas 
1916D  802.  (2)  Apples.  Southern  R 
Co.  v.  Deaklns.  107  Tenn.  622.  64  SW 
477.  (3)  Asparagus  bed.  Texas,  etc., 
R.  Co.  v.  GraCteo.  53  Tex.  Civ.  A.  569, 
118  SW  873.  (4)  Attorney's  services. 
Curtley  v.  Security  Sav.  Soc,  51 
Wash.  242.  98  P  667.  (6)  Boxes. 
Plerpont  Mfg.  Co.  v.  Goodman  Pro- 
duce Co..    (Tex.   Civ.  A.)   60   SW  347. 

(6)  Cattle.  Seaboard  Air-Line  R.  Co. 
V.   Peeples,   12  Ga.   A.    206,   77   SB  12. 

(7)  Cow.  St.  Louis,  etc..  R.  Co.  v. 
Smith,  41  Okl.  163,  137  P  714.  (8) 
Grove.      Swanstrom    v.    Minneapolis, 


etc,  R.  Co.,  84  N.  D.  141,  157  I*W 
976.  (9)  Peach  crop.  Texas,  etc. 
R.  Co.  V.  GrafCeo,  supra.. 

88.  U.  S. — Hetzel  v.  Baltimore, 
etc,  R.  Co.,  169  U.  S.  26,  37,  18  SCt 
265,   42   L.  ed.   648. 

Ga. — Moss  V.  Georgia  R.,  etc.,  Co., 
144  Ga.   173,  86  SE  550. 

111. — Barnett  V.  Caldwell  Furniture 
Co.,  277  111.  286,  116  NB  389. 

Mass. — Gagnon  v.  Sperry,  etc.,  Co.. 
206   Mass.  547,  92  NE  761. 

Mich. — Hitchcock  v.  Supreme  Tent 
K.  M.,  100  Mich.  40,  68  NW  640,  43 
AmSR  423;  Allison  v.  Chandler,  11 
Mich.    542,   555. 

Minn. — Hubbard  Specialty  Mfg.  Co. 
V.  Minneapolis  Wood-Designing  Co., 
47  Minn.  393,  50  NW  349. 

Mo. — Squires     v.      Chillicothe,      89 
Mo.    226,    1    SW    23;    Barngrover    v.  , 
Maack,  46  Mo.  A.  407.  ^ 

N.  Y.— U.  S.  Trust  Co.  v.  O'Brien, 
143  N.  Y.  284,  38  NB  266;  Stevens  v. 
Amsinck,  149  App.  Div.  220,  133  NYS 
815;  Raymore  Realty  Co.  v.  Pfoten- 
hauer-Nesbit  Co.,  146  App.  Div.  163. 
129  NYS  1002. 

N.  C. — Bowen  v.  Harris,  146  N.  C^ 
385,    59    SE   1044. 

Wash. — Jemo  v.  Tourist  Hotel  Co, 
65  Wash.  595.  104  P  820,  30  LRANS 
926,   19  AnnCas   1199. 

W.  Va. — Hurxthal  v.  St.  Lawrence 
Boom,  etc.,  Co.,  66  W.  Va.  346,  64  SE2 
355. 

Wis. — Shepard  v.  Milwaukee  Oas 
Light  Co.,  16  Wis.  318,  82  AmD  679. 

Ont. — ^Wood  v.  Grand  Valley  R.  Co.. 
26  Ont.  L.  441,  6  DomLR  428,  3 
OntWN  1356,  22  OntWR  269  [varied, 
and  damages  reduced  27  Ont.  L.  55<. 
4  OntWN  556,  23  OntWR  664  (mod  on 
other  grounds  30  Ont.  L.  44,  S 
OntWN   475)). 

"Absolute  certainty  as  to  the  dam- 
ages sustained  Is  In  many  cases  Im- 
possible. '  All  that  the  law  requires 
Is  that  such  damages  be  allowed  as. 
in  the  Judgment  of  fair  men,  directly 
and  naturally  resulted  from  the  in- 
jury for  which  suit  is  brotight.  This 
is  the  rule  which  obtains  In  civil 
actions  for  damages.  They  have 
their  foundation  In  the  Idea  of  Just 
compensation  for  wrongs  done." 
Hetzel  V.  Baltimore,  etc.,  R.  Co., 
supra. 

"The  law  does  not  require  Impos- 
sibilities; and  can  not,  therefore,  re- 
quire a  higher  degree  of  certainty 
than  the  nature  of  the  case  admits." 
Allison    V.    Chandler,    supra. 

[a]  ApplloatloB  of  mla. — In  an 
employee  s  action  for  Injuries  to  tais 
left  eye.  evidence  that  he  had  •  no 
power  of  Vision  in  his  right  eye. 
due  to  a  congejiital  defect,  and  that 
consequently  by  the  Injuries  to  his 
left  eye  the  sight  had  been  practical- 
ly destroyed  should  have  been  admit- 
ted, not  as  a  basis  for  damages  for 
injuries  to  both  eyes,  but  as  show- 
ing the  extent  of  the  damages  caused 
by  the  Injury  to  the  left  eye.  and 
could  not  be  excluded  because  of 
any  difficulty  that  the  Jury  might 
have  in  .separating  the  damages 
caused  by  defendant  from  those  aris- 
ing by  reason  of  the  natural  defect, 
or  because  of  the  possibility  that  the 
Jury  would  be  disposed  to  assess 
damages  for  the  loss  of  both  eyes. 
since.  If  the  loss  of  the  one  eye  de- 
prived him  of  his  ability  to  labor  and 
earn  a  living,  he  was  entitled  to  re- 
cover for  such  loss.  Drake  v.  In- 
dustrial Works.  174  Mich.  622.  140 
NW    933. 

[b]  OoBoIvslo*  of  plalBtlg.-" 
Where  plaintiff  testified  that  he  lost 
a  certain  sum  on  account  of  defend- 
ant's refusal  to  perform  their  con- 
tract, and  defendant  failed  to  shovr 
on  cross-examination  the  basis  on 
which  such  sum  was  figured,  plaln- 
tin"s  testimony  was  a  sufflcient  basin 
for  Judgment  for  the  amount  teatifled 
to.    especially    where    It    was   a    mere  - 
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anoant.**  Damages  are  not  uneertain  for  the  rea- 
son that  the  loss  sustained  is  incapable  of  proof 
with  the  certainty  of  a  mathematical  demonstra- 
tion,"* or  is  to  some  extent  contingent  and  not  cap- 
able of  being  accurately  determined."^  It  is  not  a 
sofficient  reason  for  disallowing  damages  claimed 
that  a  party  can  state  their  amount  only  proxi- 
mately; it  is  enough  if  from  proximate  estimates  of 
witnesses  a  satisfactory  conclusion  can  be  reached.'^ 
It  is  sufScienl  if  there  is  ' '  such  certainty  as  satisfies 
the  mind  of  a  prudent  and '  impartial  person. ' '  ** 
While  damages  may  be  recovered  for  injuries,  al- 


though of  such  nature  that  the  amount  cannot  be 
calculated  by  any  fixed  or  certain  rule,  nevertheless 
the  essential  elements  of  the  cause  of  action  must  be 
established  and  the  evidence  must  support  legal 
inferences  under  which  just  and  reasonable  compen- 
sation may  be  computed  by  the  best  rule  available 
under  the  circumstances  of  the  special  case."* 

[(  92]  4.  Prospective  and  Anticipated  Conse- 
(laencea — a.  General  Rule.  As  a  general  rule  where 
a  cause  of  action  is  complete  a  recovery  may  be  had 
of-  prospective  damages  which  it  is  reasonably  cer- 
tain wiU  accrue."^    Future  damages  are  not  recover- 


mathematical  computation.  Bain  v. 
Polasek,    (Tex.  Civ.  A.)    184   SW   27a. 

89.  III.— Klchardson  ▼.  Nelson,  221 
111.  254,  77  NB  583  (affi  123  111.  A. 
SSO];  Hatcher  v.  Quincy  Horse  R., 
etc,  Co.,  181  III.  A.  30;  Krakowskl  v. 
Aurora,  etc,  R.  Co.,  167  111.  A.  469; 
Baltimore,  etc.,  R.  Co.  v.  Keck,  84 
111.  A.  169  [an  185  III.  400,  67  NB 
197];  Litchfield  v.  Whltenack,  78  111. 
A.  364.'  See  Orr  v.  Wahlfeld  Hfr 
Co..    179    III.    A.    235. 

Ind. — Cbicago,  etc.,  R.  Co.  v.  But- 
ler, ID  Ind.  A.   244,  38   NE  1. 

Mo. — Prick  v.  Kansas  City,  117 
Uo.  A.    488,    93    SW    361. 

Pa. — Hartman  v.  Pittsburgh  In- 
cline Plane  Co.,  159  Pa.  442,  28  A  145. 

Tex. — International,  etc..  R.  Co.  v. 
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fendant in  violating  his  agreement. 
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able  in  cases  in  which  successive  actions  may  be 
maintained.*'  Conversely,  where  no  subsequent  ac- 
tion may  be  maintained,  all  damages  present  and 
future  may  be  recovered." 

[i  93]  b.  Contracts.'  Under  circumstances 
amounting  to  an  anticipatory  breach  of  a  contina- 
ing  contract  *^  the  party  aggrieved  may  sue  at  once 
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11  Tex.  Civ.  A.  280,  32  SW  797. 

Vt— Parker  v.  McKannon,  76  Vt 
96,  56  A  636;  Remelee  v.  Hall,  31  Vt 
582  76  AmD  140;  Derby  v.  Johnson, 
21  Vt.  17;  Royalton  v.  Royalton,  etc., 
Turnp.   Co.,   14   Vt    311. 

Va. — Hancock  v.  White  Hall  To- 
bacco Warehouse  Co..  102  Va.  239,  46 
SE  288;  James  v.  Kibler,  94  Va.  165, 
26   SE   417. 

Eng. — George  D.  Emery  Co.  v. 
Wells,  [19061  A.  C.  615;  Roper  v. 
Johnson,  L.  R.  8  C.  P.  167;  Planche 
V.  Colburn.  8  Blng.  14,  21  ECL  424, 
131  Reprint  305.  6  ERC  634;  Rich- 
ardson V.  Melllsh,  2  Blng.  229,  9  ECL 
667,    130    Reprint    294;    Clossman    v. 


and  recover  all  damages  flowing  from  the  breaeh 

whether  present  or  prospective.'* 

[5  94]    c    Torts— (1)  Injnries  to  Person.  Where 

it  is  established  that  there  will  be  future  effects 

from  an  injury  to  the  person,  damages  therefor  may 

be  awarded,^  and  to  authorize  a  recovery  for  such 

future  effects  it  is  not  necessary  that  they  be  per- 

Man. — Zdan    v.    Hruden,    22    Man. 
387,  4  DomLR  265,  21  WestLR  620. 
N.   B.— Meade  v.  Doherty,  7   N.   B. 


Iowa. — ^Knapp  v.  Sioux  City,   etc.,  I  Lacoste,  28  EngL&Eq  140. 


195. 

Ont — St  Thomas  v.  Credit  Valley 
R.  Co.,   15   Ont   678. 

And  see  Contracts  (I  808,  804. 

Msaanr*  of  damaffaa  see  infra  (t 
16S,   172. 

1.  U.  S. — Chesapeake,  etc.,  R.  Co. 
V.  Carnahan,  241  U.  S.  241,  86  SCt 
694,  60  L.  ed.  879  [aff  86  Va.  46,  86 
SE    863]. 

Ala. — Barbour  County  v.  Horn.  48 
Ala.   666. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Flts- 
hugh,  180  SW  490;  Memphis,  etc.,  R. 
Co.  v:  Steel,  108  Ark.  14.  166  SW  182, 
AnnCasl915B   198. 

Cal. — Doolln  v.  Omnibus  Cable  Co., 
140  Cal.  369,  73  P  1060;  Malone  v. 
Hawley,  46  Cal.  409. 

Colo. — Denver  Cons.  Tramway  Co. 
v.  Riley,  14  Colo.  A.  132,  69  P  476. 

Conn. — Feehan  v.  Slater,  89  Conn. 
697.  96  A   159. 

Del. — Wallace  v.  Wilmington,  etc, 
R.  Co.,  13  Del.  629.  18  A  818. 

D.  C. — McDermott  v.  Severe,  26 
App.  276  [afl  202  U.  S.  600,  26  SCt 
709,    60    L.    ed.    1162]. 

Ga. — Atlanta,  etq.,  R.  Co.  v.  John- 
son, 66  Ga.   259. 

111. — Lauth  V.  Chicago  Union  Tract 
Co.,  244  111.  244.  91  I^  431  [rev  146 
III.  A.  584] ;  Donnelly  v.  Chicago  City 
R.  Co.,  236  111.  36,  86  NE  233  [aff 
186  III.  A.  204];  Chicago  City  R.  Co. 
V.  Henry,  218  111.  92.  76  NE  758; 
Chicago,  etc..  Electric  R.  Co.  v.  Ull- 
rich, 213  111.  170,  72  NE  815;  Allen 
B.  Wrlsley  Co.  v.  Burke,  203  III.  250, 
67  NE  818;  Chicago  v.  Elseman.  71 
111.  131;  Howell  v.  Goodrich,  69  111. 
556;  Chicago  v.  Jones,  66  III.  849; 
Comarofskl  v.  Saline  County  Coal 
Co.,  161  111.  A.  288;  Chicago,  etc.,  R. 
Co.  V.  Krempel.  103.111.  A.  1. 

Ind. — Indiana  Car  Co.  v.  Parker. 
100  Ind.  181;  Pittsburgh,  etc.,  R.  Co. 
v.   Sponler,  86   Ind.   165. 

Iowa.— Vohs  V.  Shorthlll,  130  Iowa 
638.  107  NW  417;  StanHy  v.  Cedar 
Rapids,  etc.,  R.  Co.,  119  Iowa  526, 
98  NW  489;  Russ  y.  The  War  Eagle. 
14   Towa  363. 

Kan. — Townsend  v.  Paola,  41  Kan. 
59;i.  21  P  696. 

Ky. — Newport,  etc.,  Tump.  Co.  v. 
Pirmann,  82  SW  976,  26  KyL  983: 
Alexander  v.  Humber,  86  Ky.  665,  6 
SW  458. 

Mass. — ^Hatch  v.  Fuller,  181  Uaas. 
674. 

Mich. — Knudsen  v.  Muskegon,  168 
Mich.  185,  123  NW  519;  Thompson  ▼. 
Ellsworth.   89  Mich.   719. 

Minn. — Chamberlain  v.  Porter.  9 
Minn.    260. 

Mo, — Clark  v.  Dunham,  (A.)  17»  SW 
796;  Sang  v.  St.  Louis,  262  Mo.  464. 
171  SW  347;  Gllleland  v.  Qutncy.  etc. 
R.  Co.,  (A.)  203  SW  626;  Wilkeraon 
V.  Metropolitan  St.  R.  Co.,  126  Mo. 
A.  613,  106  SW  24;  Brake  v.  Kansas 
City,  100  Mo.  A.  611,  76  SW  191: 
McLaln  v.  St.  Louis,  etc.,  B.  Co.,  100 
Mo.  A.  374,  73  SW  909;  Hickey  ▼. 
Welch,  91  Mo.  A.  4. 

Mont — Snook  v.  Anaconda,  26 
Mont   128,   66   P  756. 

Nebr. — Omaha  St  R.  Co.  v.  Em- 
minger,  67  Nebr.   240,   77  NW  676. 

N.  H. — Walker  v.  Boston,  etc.,  R. 
Co.,  71  N.  H.  271,  61  A  918;  Hopkins 
v.  Atlantic,  etc.,  R.  Co.,  36  N.  H. 
9,   72  AmD  287. 

N.  Y. — ^Ayres  v.  Delaware,  etc.,  R. 
Co.,  168  N.  Y.  264.  53  NE  22  [aff  4 
App.  Div.  611,  40  NYS  11];  Feenex 
V.  Long  Island  R.  Co.,  116  N.  Y.  876, 
22    NE    402,    6    LRA   644;    Cumins   v. 


Tor  latar  oaaM.  dsyalopnants  and  ObanfMl  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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manent  in  their  nature.'  So  where  the  injuries 
are  of  a  permanent  nature  there  may  be  a  recovery 
for  eonseqnences  which  have  not  yet  actually  en- 
Brooklyn  City  R.  Co.,  108  N.  T.  96, 
IS  NB  <5;  Sheehan  v.  Edsar,  68  N.  T. 
631;  FUer  v.  New  York  Cent.  R.  Co., 
49  N.  T.  42:  Plate  v.  New  York  Cent. 
R  Co..  J7  N.  T.  47»:  Curtia  v.  Roch- 
ester, etc..  R.  Co..  is  N.  Y.  534.  76 
AmD  268;  Caldwell  v.  Murphy,  11 
N.  Y.  41(1:  McTaKUe  v.  Dowst,  51  App, 
Div.  208,  64  NYS  949;  McSwyny  v. 
Broadway,  etc.,  R.  Co.,  4  Sllv.  Sup. 
495.  7  NYS  466;  Crank  v.  Forty-sec- 
ond St.,  etc.,  R.  Co.,  63  Hun  425,  6 
NYS  229:  Ganlard  v.  Rochester  City, 
etc..  R.  Co.,  60  Hun  22,  2  NYS  470; 
Bateman  v.  New  York  Cent.,  etc., 
R  Co..  47  Hun  482;  Curtlss  v.  Roch- 
ester, etc.,  R.  Co..  20  Barb.  282  Faff 
18  N.  Y.  634.  76  AmD  2581?  Oeller 
V.  Manhattan  R  Co..  11  Misc.  413. 
32  NYS  264;  Schuler  v.  Third  Ave. 
R  Co.,  1  Misc.  361,  20  NYS  688; 
Marvin  v.  Manhattan  R.  Co.,  63  N.  Y. 
Super.  617. 

N.  C — Rushing  V.  Seaboard  Air 
Line  R.  Co.,  149  N.  C.  158.  62  SE 
890;  Wallace  v.  Western  North  Caro- 
lina R  Co..  104  N.  C.  442.  10  SE  662. 

N.  D.— Shoemaker  v.  Sonju.  15  N. 
D.  618,  108  NW  42,   11  AnnOiis  1173. 

Okl. — Choctaw,  etc.  R.  Co.  v.  Bur- 
Kess.  21  Okl.  663,  97  P  271  [writ 
of  error  dlsm  219  U.  8.  690,  31  SCt 
471,    55    L.   ed.   348]. 

Pa. — McOInley  v.  Philadelphia,  etc., 
R  Co.,  267  Pa.  519,  101  A  825;  Mc- 
Laughlin y.  Corry,  77  Pa.  109,  18' 
AmR  432;  Jewell  v.  Union  Pass.  R 
Co..   16  Phila.   64. 

Porto  Rico. — Zanabria  v.  Ponce  R., 
etc.  Co.,  4  Porto  Rico  Fed.  4. 

Tex. — International,  etc.,  R  Co,  v. 
Locke.   (Civ.  A.)   67   SW  1082. 

Vt. — B^llsome  v.  Concord,  46  Vt. 
135;  Remelee  v.  Hall.  31  Vt.  682. 
76  AmD  140:  Whitney  v.  Clarendon. 
18  Vt  262.  46  AmD  160. 

Va. — Norfolk.  R.,  etc..  Co.  v.  Sprat- 
ley,   103   Va.   379.   49  SE  602. 

W.  Va. — Normlle  v.  Wheeling 
Tract  Co..  67  W.  Va.  1*2,  49  SE  1030. 
C8  LRA  901. 

Wis. — Blrchard  v.  Booth,  4  Wis. 
67. 

Eng. — Hodsoll  v.  Stallebrass,  11  A. 
&  E.  801,  39  ECL  178.  113  Reprint 
429. 

Can. — Montreal  v.  HcOee,  30  Can. 
S.  C.   682. 

N.  B.— Fox  V.  St,  John.  23  M.  K 
244. 

[a]  Applloatloa  of  ml*. — The  fact 
that  a  cblia  twelve  years  old  was  so 
Injured  as  to  destroy  his  ability  to 
pursue  musical  studies  on  lines  for 
which  he  possessed  peculiar  talent 
may  be  considered  In  fixing  the  dam- 
ages. Scally  v.  Qarratt,  11  Cal.  A. 
138,   104   P  326. 

[b]  UMtnwttott.— An  instruction 
that  the  Jury  may  assess,  damages 
for  such  physical  and  mental  suffer- 
ing as  plaintiff  would  b«  compelled 
to  undergo  in  the  future,  and  for 
such  damages  as  he  would  actually 
sustain  If  his  Injuries  were  perma- 
nent, required  a  higher  degree  of  cer- 
tainty of  such  Injury  than  was  Jus- 
tified, plaintiff  being  entitled  to  re- 
cover damages  for  such  damages  and 
impairment  of  abilities  as  he  Is  rea- 
sonably certain  to  endure.  Yerkes 
V.  Northern  Pac.  R.  Co.,  112  Wis. 
184.    88   NW    33;    88    AmSR    961. 

S,  Woerz  v.  Des  Moines  City  R. 
Co..  175  Iowa  1,  156  NW  867;  Haxton 
V.  Kansas  City,  190  Mo.  63,  88  SW 
714;  Brohammer  v.  Lager,  (Mo.  A.) 
194  SW  1072;  WUks  v.  St.  Louis,  etc, 
R  Co.,   169   Mo.  A.   711,    141   SW   910. 

[a]  AppllostlOA  of  ml*.— Instruc- 
tions that  there  was  no  evidence  of 
"permanent"  injury,  and  also  that 
the  Jury  might  consider  the  Injury 
to  plalntliTs  health  In  the  future,  are 
not  contradictory.  Wood  v.  Chicago, 
etc.,  R.  Co..  119  Mo.  A.  78,  95  SW  946. 

8.  U.  8. — Davidson  v.  Southern 
Pac.  R.  Co.,  H  Fed.  476;  Saldana  v. 
Oalveston.  etc.,  R.  Co.,  43  Fed.  862. 


sued.*  Under  this  role  plaintiff  is  entitled  to  re- 
cover for  pain  which  he  is  reasonably  certain  to 
suffer  in  the  future/  or  for  future  mental  suffering 


Ala. — Alabama  Great  Southern  R. 
Cb.  V.  Taylor,  196  Ala.  37.  71  S  676; 
South,  etc..  Alabama  R.  Co.  v.  McLen- 
don.  63  Ala.  266. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Blackburn,    16   SW  469. 

Del. — Wallace  v.  Wilmington,  etc, 
R.  Co.,   13  Del.   52«.  18  A  818. 

111. — Consolidated  Coal  Co.  v. 
Haennl,  146  111.  614,  35  NE  162;  Lake 
Shore,  etc.,  R.  Co.  v.  Johnsen,  136 
111.  641,  26  NE  610;  North  Chicago 
City  R  Co.  V.  Gastka,  128  111.  613, 
21  NE  622,  4  LRA  481;  Frlnk  v. 
Schroyer,  18  111.  416;  North  Chicago 
City  R.  Co.  V.  Gastka.  27  111.  A.  618 
[ad!  128  111.  613.  21  NE  622.  4  LRA 
4811;  Chicago,  etc,  R.  Co.  v.  Avery, 
10   111.   210    [aff  109   111.   314]. 

Ind. — Elkhart  v:  Rltter,  66  Ind. 
136;  Stewart  v.   Maddox.  63   Ind.   61. 

Iowa. — Stafford  v.  Oskaloosa,  64 
Iowa  261,  20  NW   174. 

Mich.->-Brlnln8tool  v.  Michigan 
United  R.  Co.,  157  Mich.  172,  121  NW 
728;  Sherwood  v.  Chicago,  etc..  R. 
Co.,  82  Mich.  374,  46  NW  773. 

Mo. — Gorham  v.  Kansas  City,  etc., 
R  Co.,  113  Mo.  408,  20  SW  1060; 
Hanlford  v.  Kansas  City,  108  Mo.  172, 
16  SW'7e3;  Rldenhour  v.  Kansas 
City  Cable  R.  Co.,  102  Mo.  270,  13  SW 
889,  14  SW  760. 

N.  J.— Klein  v.  Jewett,  26  N.  J. 
Eg.   474    [aff   27  N.  J.   Eq.   6601. 

N.  Y. — Strohm  v.  New  York,  etc., 
R.  Co..  96  N.  Y.  305:  Dleffenbach  v. 
New  York,  etc.,  R.  Co.,  5  App.  Dlv. 
91,  33  NYS  91;  Bateman  v.  •New  York 
Cent.,  etc.,  R.  Co.,  47  Hun  429;  Koet- 
ter  V.  Manhattan  R.  Co.,  13  NYS  458 
[aff  129  N.  Y.  668  mem.  30  NE  65 
memi;  Moylan  v.  Second  Ave.  R.  Co., 
13    NYS    494. 

N.  C— Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  10  SE 
652. 

Pa. — Scott  Tp.  V.  Montgomery,  95 
Pa.  444;  Smith  v.  Elast  Mauch  Chunk, 
3  Pa.  Super.   496. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Harriett, 
80  Tex.  73.  15  SW  666;  Houston,  etc., 
R.  Co.  V.  Batchler,  37  Tex.  Civ.  A. 
116,  83  SW  902;  San  Antonio,  etc.,  R. 
Co.  V.  Keller,  11  Tex.  Civ.  A.  669,  32 
SW  847;  San  Antonio  St.  R.  Co.  v. 
Muth,  7  Tex.  Civ.  A.  443,  27  SW  762. 

Utah. — Palmqulst  v.  Mine,  etc.. 
Supply  Co.,  25  Utah  257,  70  P  994. 

Vt. — Fulsome  v.  Concord,  46  Vt. 
136. 

Wash. — Cole  v.  Seattle,  etc..  R  Co., 
42  Wash.  462,  86  P  3;  Webster  v. 
Seattle,  etc.  R.  Co.,  42  Wash.  864. 
85  P  2. 

[a]  miurtxatloiisi — (1)  Where  one 
of  the  consequences  of  injury  is  a 
permanent  Impairment  of  the  ner- 
vous system.  It  should  be  considered 
In  estimating  damages.  Brlnlnstool 
v.  Michigan  United  R.  Co..  157  Mich. 
172.  121  NW  728.  (2)  Where  a  per- 
sonal Injury  to  a  little  girl  is  such 
as  seriously  to  Impair  her  prospects 
of  marriage  when  she  reaches  a  mar- 
riageable age,  such  fact  may  prop- 
erly be  considered  by  the  Jury  as  an 
element  of  damages  resulting  from 
the  Injury.  Smith  v.  Pittsburgh, 
etc.,  R.  Co.,  90  Fed.  783.  Compare 
Price  V.  Wright,  85  N.  B.  26  (holding 
that  injury  to  a  female  child's  pros- 
pect of  a  favorable  marriage  by  rea- 
son of  a  permanent  scar  on  her  face 
is  not  a  proper  element  of  damages). 

4.  U.  S. — Southwestern  Brewery, 
etc.,  Co.  V.  Schmidt,  226  U.  S.  162, 
33  SCt  68,  67  L.  ed.  170;  Washington, 
etc.,  R.  Co.  V.  Harmon,  147  U.  S.  571, 
13  SCt  557,  37  L.  ed.  284;  Chicago, 
etc.,  R.  Co.  V.  Newsome,  164  Fed.  665. 
83  CCA  422;  Chicago,  etc.,  R.  Co.  v.  De 
Clow,  124  Fed.  142.  61  CCA  34;  Illinois 
Cent.  R.  Co.  V.  Davidson.  76  Fed. 
517,  22  CCA  306;  Eddy  v.  Wallace,  49 
Fed.  801,  1  CCA  436  [app  dlsm  163 
U.  S.  685,  16  SCt  1200.  41  L.  ed.  312]; 
Union  Pac.  R.  Co.  v.  Jones.  49  Fed. 
:  348,   1   CCA   282    [app  dlsm  163  U.  8. 


709,  16  SCt  1207,  41  L.  ed.  3101;  8e- 
oord  V.  St.  Paul,  etc.,  R.  <%.,  18  Fed. 
221,  5  McCrary  516;  Blerbach  v. - 
Goodyear  Rubber  Co..  14  Fed.  826; 
Fort  v.  Union  Pac  R.  Co..  9  F.  C!aa. 
No.  4.962,  2  Dill.  259  [aff  17  Wall. 
663,    21   L.   ed.    739}. 

Ala. — ^Alabama  (jreat  Southern  R. 
Co.  V.  Fllnn,  74  S  246;  Bay  Shore  R 
Co.  V.  Harris.  67  Ala.  6;  South,  etc. 
R.  Co.  V.  McLendon,  63  Ala.  266;  Bar- 
bour County  V.   Horn,   48  Ala.   666. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Armbrust.  121  Ark.  361.  181  SW  131, 
AnnC:asl917D  637;  St.  Louis,  etc.  R. 
Co.  V.  Fltzhugh.  180  SW  490:  St. 
Louis  Southwestern  R.  Co.  v.  Over- 
ton. 114  Ark.  98,  169  SW  364;  A.  U 
Clark  Lumber  (So.  v.  St;  Coner,  97 
Ark.  358,  133  SW  1132;  St  Louis 
South  Western  R.'  Co.  v.  Dobbins,  60 
Ark.  481.  30  SW  887,  31  SW  147. 

Cal. — Ryan  v.  Oakland  Gas,  etc.. 
Co..  21  Cal.  A.  14,  130  F  893;  Scally 
V.  Oarratt.  11  Cal.  A.  138^04  P  325. 

Del. — Karczewskl  v.  Wilmington 
City  R.  Co.,  20  Del.  24,  64  A  746; 
Wallace  v.  Wilmington,  etc,  R.  Cte., 
13  Del.  629.  18  A  818. 

Qa.— Ball  v.  Mabry,  91  Ga.  781.  18 
SE  64;  Atlanta,  etc.  R.  Co.  v.  John- 
son, 66  Ga.   269. 

III. — Donk  Bros.  C!oaI.  etc,  (So.  v. 
Thil.  228  111.  233.  81  NE  867  [aff  128 
111.  A.  249];  Chicago  City  R.  Co.  v. 
Carroll.  206  111.  318.  68  NE  1087  [aff 
102  111.  A.  202];  Central  R.  Co.  v.  Ser- 
fass.  153  111.  379.  39  NE  119;  Ck>n- 
solldated  Coal  Co.  v.  Haennl.  146  111. 
614.  35  NE  162;  Sandwich  v.  Dolan, 
141  III.  430,  31  NE  416;  Lake  Shore, 
etc..  R.  Co.  V.  Johnsen.  135  111.  641, 
26  NE  510;  Chicago,  etc.  R.  Co.  v. 
Payzant  87  III.  125;  Peoria  Bridge 
Assoc  V.  Loomls.  20  111.  236,  71  AmD 
263;  Illinois  Cent.  R.  Co.  v.  Cole.  62 
111.  A.  480  [aff  165  111.  334.  46  NE 
275];  Chicago,  etc..  R.  Ck>.  v.  Avery, 
10  111.  A.  210  [aff  109  111.  314]. 

Ind. — Ohio.  etc..  R.  Co.  v.  Cosby, 
107  Ind.  32.  7  NE  373;  Elkhart  v. 
Rltter.  66  Ind.  136:  Nappanee  v. 
Ruckman.  7  Ind.  A.   361.   34  NE  609. 

Iowa. — Huggard  v.  Glucose  Sugar 
Refining  Co.,  132  Iowa  724.  109  NW 
476;  Jordan  v.  Cedar  Rapids,  etc. 
R.  Co..  124  Iowa  177,  99  NW  693; 
Stafford  V.  Oskaloosa,  64  Iowa  261, 
20  NW  174;  Fry  v.  Dubuque,  etc..  R 
C!o..  46  Iowa  416;  Rubs  v.  The  War 
E^le.    14    Iowa    363. 

Kan. — ^Williamson  v.  Prairie  Oil, 
etc,  Co.,  94  Kan.  238.  146  P  316; 
Arkansas  City  v.  Payne.  80  Kan.  363. 
102  P  281.  18  AnnC^s  82;  Townsend  v. 
Paola.  41  Kan.  591.  21  P  596;  Kansas 
Pac.  R.  Co.  V.  Pointer,   9  Kan.   620. 

Ky. — Howard  v.  Henderson  Tract 
Co.,  121  SW  964;  Alexander  v.  num- 
ber,  8  KyL   619. 

La. — Wardle  v.  New  Orleans  City 
R  Co..   35  La.  Ann.  202. 

Mich. — Sherwood  v.  Chicago,  etc, 
R.    Co..   82   Mich.    374,   46   NW   773. 

Minn. — Carson  v.  Turrish,  168  NW 
349;  Johnson  v.  Northern  Pac  R  Co., 
47   Minn.    430,   50  NW   473. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Whitfield.   44   Miss.   466,   7   AmR   699. 

Mo.— Gorham  v.  Kansas  City,  etc, 
R.  Co..  113  Mo.  408,  20  SW  1060;  Rl- 
denhour v.  Kansas  City  Cable  R.  Co., 
102  Mo.  270.  13  SW  889,  14  SW  760; 
Russell  V.  Columbia,  74  Mo.  480,  41 
AmR  325;  Stremph  v.  Loethen.  (A.) 
203  SW  238;  Cherry  v.  St  Louis,  etc, 
R.  Co.,  163  Mo.  A.  53,  145  SW  837; 
Nelson  v.  Metropolitan  St  R.  Co.,  113 
Mo.  A.  702,  88  SW  1119;  Maguire  v. 
St.  Louis  Transit  Co.,  103  Mo.  A.  469, 
78  SW  838;  Ross  v.  Kansas  City,  48 
Mo.  A.  440. 

N.  H. — ^Holyoke  v.  Grand  Trunk  R. 
Co..  48  N.  H.  641;  Towle  v.  Blake,  48 
N.  H.  92;  Hopkins  v.  Atlantic,  etc., 
R  Co.,  36  N.  H.  9.  72  AmD  287. 

N.  J.— Klein  v.  Jewett.  26  N.  J.  Eq. 
474   [aff  27  N.  J.   Eq.   550]. 

N.  Y. — Kane  v.  New  York,  etc..  R 
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which  is  a  necessary  consequence  of  the  ph}rsical  in- 
jury.' Hence,  future  consequences  -which  are  rea- 
sonably to  be  expected  to  follow  an  injury  may  be 
given' in  evidence  for  the  purpose  of  enhancing  the 
damages  to  be  awarded.* 


Co.,  132  N.  Y.  no,  30  NE  25<  [aff  9 
NTS  879];  Sheehan  v.  Edgar,  58  N. 
T.  6S1;  Curtis  v.  Rochester,  etc.,  R. 
Co.,  18  N.  Y.  634,  75  AmD  258;  Ran- 
som V.  New  York,  etc.,  R.  Co.  15  N. 
Y.  415;  Devtne  v.  Brooklyn  HelBhta 
R.  Co.,  181  App.  Div.  142,  115  NYS 
263  (rev  on  other  grounds  198  N.  Y. 
630  mem,  92  NE  1083  mem] ;  Miller  v. 
Fort  Lee  Park,  etc.,  Co.,  73  Hun  150, 
25  NYS  924;  Matteson  v.  New  York 
Cent.  R.  Co.,  62  Barb.  364  [aff  35 
N.  Y.  487.  91  AmD  67];  Curtiss  v. 
Rochester,  etc,  R.  Co.,  20  Barb.  282 
[aff  18  N.  Y.  63*;  76  AmD  258]; 
Koetter  v.  Manhattan  R.  Co.,  13  NYS 
458  [aff  129  N.  Y.  668  mem,  30  NE 
65  mem]:  McSwyny  v.  Broadway, 
etc.,  R.  Co.,  7  NYS  456;  Hlcklnbottom 
V.  Delaware,  etc.,  R.  Co.,  15  NYSt  11 
[aff  122  N.  Y.  91,  25  NE  279]. 

Okl. — Mttskogee  Electric  Tract.  Co. 
V.  Doss.  158  P  896;  Shawnee-Tecum- 
seh  Tract.  Co.  v.  Qriggs,  50  Okl.  566, 
161  P  230;'Miaiand  Valley  R.  Co.  v. 
Hllllard.  46  Okl.  391,  148  P  1001; 
Choctaw,  etc.,  R.  Co.  v.  Burgess,  21 
Okl.  653,  97  P  271  [writ  of  error 
dtsm  219  U.  S.  590,  31  SCt  471,  66  L. 
ed.    348]. 

Pa. — ^Amoa  v.  Delaware  River  Fer- 
ry Co.,  228  Pa.  362,  77  A  12;  Wallace 
V.  Pennsylvania  R.  Co..  S22  Pa.  556, 
71  A  1086,  128  AmSR  817;  Scott  Tp. 
V.  Montgomery,  95  Pa.  444;  Menges 
V.  Muncy  Creek  Tp.,  1  Pennyp.  179; 
Smith  V.  East  Mauch  Chunk,  3  Pa. 
Super.    495. 

Porto  Rico. — Torres  V.  Rubert,  6 
Porto  Rico  Fed.  701;  Guzman-  v. 
Herenda,   4  Porto  Rico  Fed.   105. 

S.  C. — (3reen  v.  Catawba  Power  Co., 
75  S.  C.  102,  55  SE  125,  9  AnnCas 
lOSO;  Braslngton  v.  South  Bound  R. 
Co..  62  8.  C.  325,  40  SE  666,  89  AmSR 
905. 

Tex. — Turner  v.  McKlnney,  (Clv. 
A.)  182  SW  431;  Missouri,  etc.,  R.  Co. 
V.  Hagan,  42  Tex.  Clv.  A.  133,  93  SW 
1014;  Houston,  etc.,  R.  Co.  v.  Batch- 
ler.  87  Tex.  Clv.  A.  116,  83  SW  902; 
San  Antonio,  etc.,  R.  Co.  v.  Welgers, 
22  Tex.  Clv.  A.  344,  64  SW  910;  Mex- 
ican Cent.  R.  Co.  v.  Mitten,  13  Tex. 
Civ.    A.    653,    36    SW    282. 

Vt. — Fulsome  V.  Concord,  46  Vt 
135. 

Wash. — Qodley  v.  Gowen,  89  Wash. 
124,  154  P  141. 

Wis. — Nichols  V.  Brabazon,  94 
Wis.  549,  69  NW  S42iKllegel  v.  Alt- 
ken,  94  Wis.  432,  69  NW  67,  59  AmSR 
901,  35  LRA  249;  Kucera  v.  Merrill 
Lumber  Co.,  91  Wis.  637,  65  NW  374; 
Smith  V.  Milwaukee  Builders',  etc., 
Exch..  91  Wis.  360.  64  NW  1041,  51 
AmSR  912,  30  LRA  604;  Raymond  v. 
Keseberg,  91  Wis.  191,  64  NW  861; 
Block  V.  Milwaukee  St.  R.  Co.,  89 
Wis.  371,  61  NW  1101,  46  AmSR  849, 
27  LRA  366;  Hardy  v.  Milwaukee  St. 
R.  Co.,  89  Wis.  183,  61  NW  771; 
Propsom  V.  Leatham,  80  Wis.  608, 
60  NW  586:  Heddles  v.  Chicago,  etc., 
R.  Co.,  77  Wis.  228,  46  NW  115,  20 
AmSR  106;  White  v.  Milwaukee  City 
R.  Co.,  61  Wis.  536.  21  NW  624,  50 
AmR   164. 

[a]  Blstlnot  •iMumt.— Future 
suffering  is  an  element  of  damages 
regardless  of  whether  permanent  Im- 
pairment of  earning  power  is  pleaded 
or  proved.  Moses  v.  Proctor  Coal 
Co.,  166  Ky.  806,  179  SW  1043;  Louis- 
ville, etc.,  R.  Co.  V.  Stewart,  163  Ky. 
164,   173   SW   757. 

[b]  KaoMsltT  of  sntntilttliic  to 
■wvlcal  operanon  may  be  consid- 
ered. Seattle  v.  Detroit,  137  Mich. 
819,   100  NW  574. 

[c]  SvldMioa  bald  anfiolent. — Elk 
Cotton  Hills  v.  Grant.  140  Qa.  727, 
79  SE  sTe,  48  LRANB  666;  Harrl- 
man  v.  Dunham,  (Mo.  A.)  196  SW  443; 
San    Antonio    Tract    Co.    v.    Corley, 


(Tex.  Clv.  A.)  164  SW  621;  Missouri, 
etc.,  R.  Co.  V.  Box,  (Tex.  Clv.  A.) 
93  kW  134. 

6.  U.  S. — McDermott  v.  Severe, 
202  U.  S.  600,  26  SCt  709,  50  L.  ed. 
1162;  Campbell  v.»  Pullman  Palace- 
Car  Co.,  42  Fed.  484  [aff  154  U.  S. 
513,   14  SCt  1151,   38  L.  ed.   1069]. 

Ala. — Alabama  Great  Southern  R. 
Co.  V.  Flinn,  74  S  246;  South,  etc., 
Alabama  R.  Co.  v.  McLendon,  63  Ala. 
266. 

C!al. — Ryan  v.  Oakland  Gas,  etc., 
Co.,   21  Cal.  A.   14,   130  P  693. 

Del. — Wallace  v.  Wilmington,  etc., 
R.  Co.,  13  Del.  629,  18  A  818. 

Iowa. — Kendall  v.  Albia,  78  Iowa 
241,    34    NW   833. 

Mich. — Sherwood  v.  Chicago,  etc, 
R.  Co.,  82  Mich.   374,  46  NW  773. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Whltfleld,    44   Miss.    466^   7   AmR   699. 

Mo. — Harrlman  v.  Dunham,  (A.) 
196  SW  443;  Cherry  v.  St.  Louis,  etc., 
R.  Co.,  163  Mo.  A.  63.  145  SW  837; 
Maguire  v.  St.  Louis  Transit  Co.,  103 
Mo.  A.   459,  78  SW  838. 

N.^Y. — Matteson  v.  New  York  Cent. 
R.  Co.,  62  Barb.  364  [aff  85  N.  T.  487, 
91  AmD  67]. 

Okl. — Muskogee  Electric  Tract.  Co. 
V.  Doss,  158  P  896;  Shawnee-Tecum- 
seh  Tract.  Co.  v.  Griggs,  60  Okl.  566, 
151  P  230. 

Pa. — Smith  v.  East  Mauch  Chunk, 
3  Pa.  Super.  495. 

S.  C. — Gteen  v.  Catawba  Power  Co., 
75  S.  C.  102,  ■55  SE  125,  9  AnnCas 
1050. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Ha- 
gan, 42  Tex.  Clv.  A.  133,  93  SW  1014: 
Galveston,  etc.,  R.  Co.  v.  Paschall,  41 
Tex.  Civ.  A.  357,  92  SW  446;  San 
Antonio,  etc.,  R.  Co.  v.  Welgers,  22 
Tex.  Civ.  A.  344,  54  SW  910;  Mexican 
Cent.  R.  Co.  v.  Mitten,  13  Tex.  Clv. 
A.    663,   36   SW   282. 

Va. — Norfolk  R.  etc.,  Co.  v.  Sprat- 
ley,  103  Va.  379,  49  SE  602. 

Wis. — Nichols  v.  Brabazon,  94  Wis. 
549,  69  NW  342-  Heddles  v.  Chicago, 
etc.,  R.  Co.,  77  Wis.  228,  46  NW  115, 
20  AmSR  106;  Sheel  v.  Appleton,  49 
Wis.  125,  5  NW  27;  Stewart  v.  Rlpoa 
38  Wis.  584;  Spicer  v.  Chicago,  etc, 
R.  Co.,  29  Wis.  680. 

Contra  Meunier  v.  Chicago,  etc.. 
Coal  Co.,  180  111.  A.   114. 

[a]  Svldanoe  haU  siUBotoBb-^an 
Antonio  Tract.  Co.  v.  Corley,  (Tex. 
Clv.   A.)    154    SW   621. 

e.  Ark. — Ferguson,  etc..  Land,  etc, 
Co.  V.  Good,  112  Ark.  260,  165  SW 
628. 

Cal. — De  Costa  v.  Massachusetts 
Flat  Water,  etc.,  Co.,  17  Cal.  613; 
Cordlner  v.  Los  Angeles  Tract.  Co., 
6  Cal.  A.  400,  91  P  436. 

Iowa. — Fry  v.  Dubuque,  etc.,  R.  Co., 
46  Iowa  416;  Collins  v.  Council 
Bluffs,   32  Iowa  324,  7  AmR  200. 

N.  Y. — Cook  V.  New  York  Cent., 
etc  R.  Co.,  119  N.  Y.  653,  23  NE 
1150;  Tozer  v.  New  York  Cent.,  etc., 
R.  Co.,  105  N.  Y.  617,  11  NE  369; 
Strohm  v.  New  York,  etc.,  R.  Co.,  96 
N.  Y.  305;  Johnson  v.  Manhattan  R. 
Co.,  52  Hun  111,  4  NYS  848;  Mur- 
taugh  V.  New  York  Cent.,  etc.,  R.  Co., 
49  Hun  466,  3  NYS  483;  Bateman  v. 
New  York  (3ent.,  etc.,  R.  Co.,  47  Hun 
429. 

Pa. — Jewell  v.  Union  Pass.  R.  Co., 
16  Phlla.  64. 

7.  Oartalnty  gunitnSlr  see  supra 
ii   86-91. 

8.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Llndeman,  143  Fed.  946,  75  CCA  18; 
Chicago,  etc.,  R.  Co.  v.  De  Clow,  124 
Fed.  142,  61  CCA  34;  Kansas  City, 
etc.,  R.  Co.  V.  Stoner,  49  Fed.  209,  1 
CCA    231. 

Cal. — Malone  v.  Sierra  R.  Co.,  91 
P  622;  Cordlner  v.  Los  Angeles  Tract. 
Co.,    6    Cal.    A.    400,    91    P    436. 


Certainty.^  As  the  rule  is  generally  stated,  it  is 
necessary  that  there  exist  a  reasonable  certainty 
that  the  apprehended  future  consequences  will  en- 
sue from  the  original  injury.'  In  some  jurisdictions, 
however,  it  is  held  to  be  sufficient  that  the  result 
Colo. — Cookman  v.  Caldwell,  170 
P  952,   953   [clt  Cyc]. 

Fla. — Grainger  v.  Puller,  72  Fla. 
67,   72   S   462. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  John- 
son, 66  6a.  259. 

111. — Lauth  V.  Chicago  Union  Tract. 
Co.,  244  111.  244,  91  NE  431  [rev  146 
111.  A.  684];  Amann  v.  Chicago  Cons. 
Tract.  Co.,  243  111.  263,  90  NE  673; 
Donnelly  v.  Chicago  City  R.  C3o.,  235 
III.  36,  85  NE  233  [aff  136  111.  A. 
204];  Chicago  v.  Jarvis.  226  111.  614, 
618,  80  NE  1079  [cit  Cyc];  Chicago, 
etc,  R.  Co.  v.  Ullrich,  213  111.  170, 
72  NE  815;  Lake  Shore,  etc.,  R.  Co. 
V.  Johnsen,  135  111.  641,  26  NE  510; 
Chicago  City  R.  Co.  v.  Henry,  62  IIU 
142;  Isbitz  V.  Chicago  City  R.  Co., 
192  111.  A.  487;  Lisenbury  v.  St.  Louts, 
etc.,  R.  Co.,  184  111.  A.  39^:  Eiward 
V.  Illinbis  Cent.  R.  Co.,  184  111.  A.  107; 
Eiward  v.  Illinois  Cent.  R.  Co..  161 
111.  A.  630;  Eckels  v.  Jasinski,.  131 
111.  A.  461;  Pittsburgh,  etc.,  R.  Co. 
V.  Moore,  110  111.  A.  304;  Chicago  v. 
Lamb,  106  III.  A.  204;  North  Chicago 
City  R.  Co.  V.  Gastka,  27  111.  A.  518 
[aff   128    111.    613,   21   NE   522,    4    LRA. 


4811.  See  Rupp  v.  Keebler,  175  III. 
A.  619;  Chambers  v.  Chicago  City  R. 
Co.,  176  111.  A.  362. 
,  Ind. — Ohio,  etc.,  R.  Co.  v.  Cosby, 
107  Ind.  32,  7  NE  373;  Cleveland, 
etc.,  R.  Co.  V.  Newell.  104  Ind.  264, 
3  NE  836,  £4  AmR  312;  Elkhart  v. 
Rltter,  66  Ind.  136. 

Iowa. — Worez  v.  Des  Moines  City 
R.  Co.,  175  Iowa  1,  156  NW  867: 
Woodworth  v.  Iowa  Cent.  R.  Co.,  170 
Iowa  697,  149  NW  522;  Elzig  v.  Bales, 
135  Iowa  208,  112  NW  540;  Huggard 
v.  Glucose  Sugar  Refining  Co.,  132 
Iowa  724,  109  NW  475;  Hall  v.  Ce- 
■dar  Rapids,  etc.,  Co.,  115  Iowa  18,  87 
NW  739;  Stafford  v.  Oskaloosa,  64 
Iowa  251,  20  NW  174;  Fry  v.  Du- 
buque, etc.,  R.  Co.,  46  Iowa  416; 
Collins  V.  Council  Bluffs,  32  Iowa 
324,  7  AmR  200. 

Kan. — Prere  v.  Missouri,  etc..  R. 
Co.,  94  Kan.  67,  145  P  864;  Chicago, 
etc,  R.  Co.  V.  Kennedy,  2  Kan.  A. 
693,   43   P   802.  . 

Ky. — Louisville,  etc,  R.  Co.  v. 
Abell,  14  KyL  239. 

Mich. — ^Norrls  ,v.  Detroit  United 
R.  Co.,  193  Mich.  678,  160  NW  574; 
Matthews  v.  Lamberton,  _184  Mich. 
493,  151  NW  563;  Marshall  v.  W^a- 
bash  R.  Co.,  171  Mich.  180,  137  NW 
89;  Brinlnstool  v.  Michigan  United 
R.  Co.,  157  Mich.  172,  121  NW  728: 
Sherwood  v.  Chicago,  etc.,  R.  Co..  82 
Mich.   374,   46  NW  773. 

Minn. — Carson  v.  Turrish,  168  NW 
349;  Olson  v.  Chicago,  -  etc,  R.  Co.,  94 
Minn.  241,  102  NW  449;  HcBride  v. 
St.  Paul  City  B.  Co.,  72  Minn.  291, 
76    NW    231, 

Mo. — ^Allen  v.  St.  Louis,  etc.,  R.  Co., 
184  Mo.  A.  492,  170  SW  455;  Cherry 
V.  St.  Louis,  .etc,  R.  Co.,  163  Mo. 
A.  63,  145  SW  837;  Caplin  v.  St.  Louis 
Transit  Co.,  114  Mo.  A.  256.  89  SW 
338;  Waddell  v.  Metropolitan  St.  R. 
Co.,  113  Mo.  A.  680,  88  SW  765;  Pen- 
toney  v.  St.  Louis  Transit  Co..  IDS 
Mo.  A.  681.  84  SW  140;  Albln  v.  Chi- 
cago, etc.,  R.  Co.,  103  Mo.  A.  808.  77 
SW  163;  Ross  v.  KanSas  City,  48  Mo. 
A.    440. 

Nebr. — Chicago,  etc.,  R.  Co.,  v.  Mc- 
Dowell,   66   Nebr.   170,   92   NW  121. 

N.  J. — Rhlnesmlth  v.  EJrle  R.  <3o., 
76  N.  J.  L.  788,  72  A  16. 

N.  Y. — ^Ayres  v.  Delaware,  etc.  R. 
Co.,  158  N.  Y.  254,  53  NE  22;  Strohm 
v.  New  York,  etc.,  R.  Co.,  96  N,  T. 
306;  Filer  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  42;  Curtis  v.  Rochester,  etc, 
R.  Co.,  18  N.  Y.  584.  75  AmD  258; 
Osterhout  v.  Delaware,  etc..  R.  Co., 
138  App.  Dlv.  626,  122  NYS  692;  Belle- 
mare  V.  Third  Avenue  R.  Co.,  46  App. 
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shall  be  likely  or  reasonably  prooable.*-  Future  con- 
eeqaences  are  not  to  be  considered  where  no  proof 
of  such  consequences  has  been  introduced  in  evi- 
dence.^" There  can  be  no  recovery  of  damages  for 
futiire  mental  anguish  which  might  be  suffered  by 
plaintiff  from  a  contemplation  of  what  merely  might 


occur.**  / 

Evidence.  While  the  evidence  to  authorize  a  re- 
covery because  of  the  future  consequences  of  an  in- 
jury to  the  person  must  establish  such  consequences 
with  reasonable  certainty,*^  or  reasonable  probabil- 


Wv.  557,  61  NTS  981;  Strang  v.  Prank 
Ibert  Brewing  Co..  60  App.  Dlv.  542, 
64  NTS  34;  Webb  v..  Union  R.  Co., 
44  App.  Dlv.  413,  60  NYS  1087;  Dlef- 
fenbach  v.  New  Tork,  etc.,  R.  Co.,  5 
App.  Dlv.  91,  33  NYS  91;  Gregory  v. 
New  Tork,  etc.,  R.  Co.,  55  Hun  303, 
8  NTS  525;  Dawson  v.  Troy,  49  Hun 
322,  2  NYS  137;  Bateman.v.  New 
York  Cent.,  etc,  R.  Co.,  47  Hun  429; 
Crawford  v.  Delaware,  eta,  R.  Co., 
55  N.  Y.  Super.  265;  Marvin  v.  Man- 
hattan R.  Co.,  53  N.  Y.  Super.  527; 
Langley  v.  Sixth  Ave.  R.  Co.,  48  N. 
Y.  Super.  542:  Macer  v.  Third  Ave. 
R.  Co.,  47  N.  Y.  Super.  461;  Bailey  v. 
Westcott,  14  Daly  506,  4  NTS  482; 
Aaron  v.  Second  Ave.  R.  Co.,  2  Daly 
127;  Lincoln  v.  Saratoga,  etc.,  R. 
Co..    23    Wend.    425. 

Oh. — Pennsylvania  Co.  v.  Files,  66 
Oh.  St.  403,  62  NB  1047 ;  Root  V.  Mon- 
roeville,  16  Oh.  Clr.  Ct.  617,  4  Oh. 
Clr.    Dec.    53. 

Okl. — Muskogee  Electric  Tract.  Co. 
v.  Doss,   158   P  896. 

Pa.— O'Reilly  v.  Monongabela  St. 
R.  Co..    17  Pa.   Super.    626. 

Porto  Rico. — Torres  v.  Hubert,  6 
Porto  Rico  Fed.  701;  Fernandez  v. 
Valdes,  4   Porto  Rico  Fed.  48. 

R.  I. — MacGregor  v.  Rhode  Island 
Co.,  27  R.  I.  85.  60  A  761. 

S.  C. — Green  v.  Catawba  Power 
Co.,  75  S.  C.  102,  55  SB  126,  »  Ann 
Cas   1050. 

Wash..>— Glfford  v.  Washington  Wa- 
ter Power  Co.,  85  Wash.  841,  148  P 
11;  Ongaro  v.  Twohy,  49  Wash.  98, 
94    P    916. 

Wis. — Howard  v.  Beldenvllle  LiUm- 
ber  Co.,  129  Wis.  98,  108  NW  48; 
Groundwater  v.  Washington,  92  Wis. 
58,  66  NW  871;  Kucera  v.  Merrill 
Lumber  Co.,  91  Wis.  637,  65  NW  374; 
Smith  V.  Milwaukee  Builders',  etc, 
Exch.,  91  Wis.  360,  64  NW  1041,  61 
AmSR  912,  30  LRA  504;  Stutz  v.  Chi- 
cago, etc«  R.  Co.,  78  Wis.  147.  40  NW 
653,  9  AmSR  769:  White  v.  Milwau- 
kee City  R.  Co.,  61  Wis.  536,  21  NW 
524.   SO  AmR   154. 

N.  B. — Price  v.  Wright,  35  N.  R 
26. 

Compare  Kirkham  v.  Wheeler-Oa- 
good  Co..  39  Wash.  415,  81  P  869,  4 
AnnCas  632  (holding  that  failure  to 
confine  the  Jury  expressly  to  reason- 
able or  probable  future  damages  was 
not  error,  especially  where  the  Jury 
were  told  that  "under  no  clrcum- 
stsnces  should  an  unreasonable  or 
excessive  verdict  be  returned"). 

"To  Justify  a  recovery  for  future 
consequences  the  evidence  must  show 
with  reasonable  certainty  that  such 
consequences  will  follow.  The  fact 
that  in  the  minds  of  the  Jurors  the 
disability  indicated  may  follow,  or 
is  likely  to  or  will  probably  follow 
as  a  result  of  the  Injury,  will  not 
warrant  a  verdict  for  damages.  This, 
however,  does  not  mean  that  the  tes- 
timony of  a  witness  should  be  ex- 
cluded unless  he  is  reasonably  cer- 
tain that  the  indicated  results  will 
follow,  nor .  that  Isolated  portions  of 
his  testimony  should,  standing  alone, 
or  considered  with  other  evidence, 
extend  to  the  degree  of  strength  re- 
quired to  establish  reasonable  cer- 
tainty as  to  future  resulting  conse- 
quences. It  is  the  province  of  the 
Jury  to  weigh  and  determine  its 
value  as  proof."  Cordlner  v.  Los 
Angeles  Tract.  Co.,  5  Cal.  A.  400,  403, 
SI  P  486. 

[a]  XUnstratloBS*— (1)  In  an  ac- 
tion for  personal  injuries  caused  by 
negligence,  it  is  error  to  admit  med- 
ical evidence  as  to  the  possibility 
of  InBanity  as  the  ulterior  conse- 
quences which  might  be  caused  •  or 
apprehended  from  the  injuries  re- 
ceived.    Toser  V.  New  Torlc,  etc.,  R. 


Co..  106  N.  T.  617,  11  NB  369;  Strohm 
V.  New  York,  etc.,  R.  Co.,  96  N.  T. 
306  [rev  32  Hun  20].  (2)  In  an  ac- 
tion for  injuries  causing  a  hernia, 
where  the  evidence  shows  that  death 
Is  not  liable  to  result  from  a  hernia 
except  in  the  eontingencies  of  stran- 
gulation of  the  bowel  and  inability 
to  reduce  It.  and  that  plaintiff's  her- 
nia is  no  more  liable  to  become  stran- 
gulated than  that  of  any  other  per- 
son. It  is  error  to  admit  evidence 
that  "the  strangulation  prevents  cir- 
culation and  causes  destruction  of 
that  portion  of  the  bowel  beyond  that 
portion  of  the  bowel  where  the  stran- 
gulation occurs;  mortification  will 
come  from  want  of  nourishment  and 
death  will  ensue."  Lauth  v.  Chicago 
Union  Tract.  Co.,  244  111.  244,  250,  91 
NB  431  [rev  146  111.  A.  684]. 

[b]  Bvldaiio*  hMd  lnsiilllcl«nt<— 
Arkansas,  etc.,  R..  Co.  v.  Sain,  90  Ark. 
278,  119  SW  659,  22  LRANS  910; 
Lexington  v.  Fleharty,  74  Nebr.  626, 
104  NW  1056. 

[c]  Th*  1UM  of  ths  iroids  "veaaon- 
ably  appusnt,"  Instead  of  "reason- 
ably certain,"  in  an  instruction  rela- 
tive to  recovery  for  future  pain  and 
suffering,  is  not  error";  "apparent," 
as  thus  used,  being  the  fair  equiva- 
lent of  "certaip."  Harrison  v.  Ayr- 
shire,   123    Iowa    628.    99    NW   132. 

9.  Johnson  v.  Connecticut  Co.,  86 
Conn.  438,  83  A  530;  Galveston,  etc., 
R.  Co.  V.  Powers,  101  Tex.  161,  106 
SW  491  [rev  (Civ.  A.)  101  SW  260]; 
International,  etc.,  R.  Co.  v.  Clark,  96 
Tex.  349,  72  SW  584;  Gulf,  etc.,  R. 
Co.  V.  Harriett,  80  Tex.  73,  16  SW 
566;  St.  Louis,  etc.,  R.  Co.  v.  Jenkins, 
OTex.  Civ.  A.)  137  SW  711;  Rapid 
Transit  R.  Co.  v.  Allen,  54  Tex.  Civ. 
A.  245,  117  SW  486;  St.  Louis-,  etc., 
R.  Co.  v.  Garber,  (Tex.  Civ.  A.)  108 
SW  742;  St.  Louis,  etc,  R.  Co.  v. 
Hawkins,  49  Tex.^Civ.  A.  646,  108  SW 
736;  Industrial  Lumber  Co.  v.  Blvens, 
47  Tex.  Civ.  A.  396,  105  SW  831; 
Gulf,  etc.,  R.  Co.  V.  Garrett,  (Tex. 
Civ.  A.)  99  SW  102;  Galveston  etc, 
R.  Co.  V.  Paachall,  41  Tex.  Civ.  A. 
357,  92  SW  446;  Missouri,  etc.,  R.  Co. 
v.  Nesbit,  40  Tex.  Civ.  A.  209,"  88  SW 
891 

[a]  "FrotoMUty"  as  aitlnrnllisd 
from  "cartalaty.'* — (1)  A  charge  re- 
quiring the  future  consequences  to  be 
reasonably  certain  is  erroneous,  in 
that  only  reasonable  probability  is 
necessary.  Gulf,  etc.,  R.  Co.  v.  Har- 
riett, 80  Tex.  73,  16  SW  656.  (2) 
"  "Certainty'  is  freedom  from  doubt, 
and  If  a  plaintiff  is  required  to  prove 
that  future  apprehended  conse- 
quences are  reasonably  free  from 
doubt,  he  has  imposed  upon  him  a 
burden  far  beyond  the  ordinary  re- 
quirement of  proof  In  a  civil  action 
and  approximating  closely  to  the 
proof  beyond  a  reasonable  doubt  of 
the  criminal  action."  Johnson  v. 
Connecticut  Co.,  85  Conn.  488,  440, 
83  A   630. 

[b]  "iclglit"  Msiat,— There  was 
no  reversible  error  in  allowing  a 
witness  to  testify  that  if  plaintiff's 
condition  continued  "it  might  re- 
sult In  Insanity."  Rapid  Transit  R. 
Co.  V.  Allen,  64  Tex.  Civ.  A.  246,  117 
SW   486. 

Instraotlons  see  Infra  S  363. 

la  U.  S. — ^Daigneau  v.  Grand 
Trunk  R.  Co..  163  Fed.   693. 

Iowa. — Shultz  V.  Grifnth,  103  Iowa 
160,   72   NW    445,    40   LRA    117. 

Mo. — ^Wllkerson  v.  Metropolitan  St 
R.  Co.,  126  Mo.  A.  618,   106  SW  24. 

N.  Y. — Crawford  v.  Delaware,  etc., 
Co.,  121  N.  Y.  652,  24  NB  1092;  Staal 
V.  Grand  St.,  etc.,  R.  Co.,  107  N.  Y. 
626,  13  NB  624;  Noonan  v.  Ober- 
meyer,  etc..  Brewing  Co.,  50  App.  Div. 
377,  63  NTS  1066;  Dawson  v.  Troy. 


49  Hun  322,  2  NTS  137. 

Tex. — Gulf,  etc.,.  R.  Co.  v.  Oarrett, 
(Civ.   AJ    99    SW    162. 

[a]  Castlmoiiy  of  the  eoaOitton  of 
plaintiff  up  to  the  time  of  tli*  trial, 
with  no  evidence  that  his  condition 
would  continue,  has  been  held  to  be 
insufficient  to  Justify  the  Jury  in 
considering  this  item.  Shultz  v. 
Grifnth.  103  Iowa  150,  72  NW  445,  40 
LRA  117. 

[b]  Fsmumait  maiming  (1)  by  loss 
of  a  leg  was  sufficient  to  raise  a  Jury 
question  as  to  future  suffering,  al- 
though at  the  time  of  the  trial  t^e 
wound  was  entirely  healed  and  plain- 
tiff was  suffering  no  pain  therefrom. 
Missouri,  etc.,  R.  Co.  v.  Nesbit,  4(> 
Tex.  Civ.  A.  209,  88  SW  891.  (2) 
Where  the  action  was  brought  four- 
teen years  aft?r  the  accident,  and 
the  wounds  which  resulted  in  the 
loss  of  both  hands  were  entirely 
healed,  an  allowance  for  future  suf- 
fering was  improper.  Gulf,  etc.,  R. 
Co.  V.  Garrett,  (Tex.  Civ.  A.)  99  SW 
162 

11.  Illinois  Cent.  R.  Co.  v.  Cole, 
165  111.  334,  46  NB  275;  Hall  V.  Cedar 
RapiA,  etc.,  Co.,  116  Iowa  18,  87  NW 
739. 

[a]  .  AppUoatioa  of  ml*. — ^An  in- 
struction in  a  personal  injury  action 
that  the  Jury  in  assessing  damages 
may  consider  that  plaintiff  will  be 
deprived  of  the  pleasure  and  satis- 
faction in  life  that  those  only  can 
enjoy  Who  are  possessed  of  a  sound 
body  and  the  free  use  of  all  of  its 
members  is  not  objectionable.  Pitts- 
burgh, etc.,  R.  Co.  v.  Cozatt,  39  Ind.  A. 
682,    79    NB    534. 

la.  tJ.  S. — ^Daigneau  v.  Grand. 
Trunk  R.  Co.,  163  Fed.  593;  The  Gre- 
cian Monarch,  32  Fed.  636. 

Ark. — Scullin  v.  VIning,  127  Ark. 
124,  191  SW  924;  Midland  Valley  R. 
Co.  V.  Scovllle,  109  Ark.  29,  158  SW 
954. 

Cal. — Ryan  v.  Oakland  Gas,  etc, 
Co.,   21  Cal.   A.   14,   130  P  698. 

Ga. — Southern  Cotton  Oil  Co.  v. 
Skipper,    125   Ga.    368.    64    SB   110. 

111. — Chicago,  etc.,  R.  Co.  v.  Filler, 
195   III.    9,    62   NB  919. 

Iowa. — Pettermann  v.  Burlington,. 
170  Iowa  555,   153   NW  164. 

Ky. — Trosper  Coal  Co.  v.  Crawford, 
152   Ky.    214,    163    SW  211. 

Md. — Agricultural,  etc.,  Assoc,  v. 
Gray,  118  Md.  600,  85  A  291. 

Mass. — ^McCarthy  v.  Boston  Bl.  R. 
Co..  223  Ma^s.  668,  112  NB  235. 

Mich. — Matthews  v.  Lamberton, 
184    Mich.   493,   161   NW   B68. 

Minn. — Buvch  v.  Hoy,  etc,  Co.,  131 
Minn.  476,  155  NW  767. 

Mo. — Ballard  v.  Kansas  CJlty,  110- 
Mo.    A.    391,    86    SW   479. 

Nebri — Chicago,  etc.,  R.  Co.  v.  Ar- 
cher.   46  Nebr.   907,  65  NW  1048. 

N.  Y. — Charter  v.  Nunda.  65  App. 
Div.  601,  66  NTS  1059;  Weidinger  v. 
Third  Ave.  R.  Co.,  40  App.  Div.  197, 
67  NTS  851;  McNeill  v.  Interurban 
St.  R.  Co..  92  NTS  767;  Miley  v. 
Broadway,  etc.,  R.  Co.,  8  NTS  466. 

Pa. — Gallagher  v.  Philadelphia 
Rapid  Transit  Co.,  248  Pa.  304.  93  A 
1074;  Hoober  v.  New  Holland  Water 
Co.,  43  Pa:   Super.  262. 

wash. — Tweedy  v.  Inland  Brewing, 
etc.,  Co.,  76  Wash.  25,  134  P  468. 

[a]  XMtsonaM*  oertalnty^ — Where- 
a  physician  testified  that  the  results 
of  plaintiff's  injury  in  all  "likeli- 
hood" were  permanent,  it  was  held 
that  the  term  quoted  should  be- 
treated  as  equivalent  to  "reasonable 
certainty."  Ballard  v.  Kansas  City, 
110    Mo.    A.    391,   86    SW   479. 

[b]  Xvldeno*  held  ■uBctaat. — St. 
Louis,  etc.,  R.  Co.  v.  Osborne.  95  Ark. 
310,  129  SW  537;  Ryan  v.  Oakland 
Gas,  etc,   Co.,  21  Cal.  A.  14,  180  F* 
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ity,"  direct  expert  evidence  is  not,  according  to  the 
general  rule,  regarded  as  essential,'*  although  it  has 
been  held  that  where  there  is  nothing  from  which  a 
layman  can  form  any  well  grounded  opinion  as  to 
the  permanency  of  the  injury,'*  or  where  the  injury 
is  purely  subjective,'*  expert  evidence  as  to  the  con- 
sequences must  be  introduced. 
Qiiestion  for  jury.    Where  the  evidence  is  conflict- 


ing, the  question  whether  future  consequences  will 
ensue  is  one  of  fact  for  the  jury.'^ 

[i  95]  (2)  Injuries  to  Property.  For  a  permar- 
nent  injury  to  or  trespass  upon  real  estate,  aU  dam- 
ages, past  and  prospective,  are  recoverable  in  one 
action."  Where,  however,  the  injury  or  trespass 
is  only  temporary  in  character,  only  such  damages 
are  in  general  recoverable  as  have  accrued  up  to 


•»>:  Southern  R.  Co.  v.  Hill,  125 
Oa.  S54,  64  BB  113;  Southern  R.  Co. 
V.  Clarlday.  124  Oa.  958,  5S  SB  461; 
Southern  R.  Co.  v.  Petway,  7  Ga.  A. 
C59.  67  SB  886;  Chicago,  etc.,  R.  Co. 
V.  Filler,  195  111.  9,  62  NB  919;  Mag- 
nani.v.  Spring  Valley  Coal  Co.,  193 
III.  A.  107;  Pettermann  v.  Burling- 
ton 170  Iowa  555,  163  NW  154;  Cum- 
berland Tel.,  etc.,  Co.  v.  Warner,  79 
SW  199,  26  KyL.  1848;  Louisville  R. 
Co.  V.  Casey,  71  SW  S76,  24  KyL.  1527; 
Agricultural,  etc.,  Assoc,  v.  Gray, 
118  Md.  600,  85  A  291:  McCarthy  v. 
Boston  Bl.  R.  Co.,  223  Mass.  668,  112 
NB  235;  Keefe  v.  Norfolk  Suburban 
St.  R.  Co.,  186  Mass.  247,  70  NB  46: 
Danvfr  v.  Morse,  189  Mass.  323,  1 
NB  1238;  Finkelstein  v.  Michigan  R. 
Co.  (Mich.)  163  NW  973;  Norris  v. 
Detroit  United  R.  Co.,  193  Mich.  578, 
160  NW  674:  Fortln  v.  Bay  City 
Tract.,  etc..  Co.,  154  Mich.  316.  117 
NW  741:  Burch  v.  Hoy,  etc.,  Co.,  181 
Minn.  475,  165  NW  767;  McCord  v. 
Minneapolis,  etc.,  R.  Co.,  96  Minn. 
517,  105  NW  190;  Qulnley  v.  Spring- 
Held  Tract.  Co.,  180  Mo.  A.  287,  166 
SW  346;  Campbell  v.  Springfield 
Tract.  Co.,  178  Mo.  A.  520,  163  SW 
287;  Chapman  v.  Bertha  A.  Min.  Co., 
177  Mo.  A.  264,  162  SW  648;  William- 
son V.  St.  Louis,  etc.,  R.  Co.,  133  Mol 
A.  375,  113  SW  239;  Chenoweth  v. 
Sutherland,  129  Mo.  A.  431.  107  SW 
6;  Steinmann  v.  St.  Louis  Transit 
Co.,  116  Mo.  A.  673,  94  SW  799: 
Oharst  V.  St.  Louis  Transit  Co.,  116 
Mo.  A.  403,  91  SW  463;  Ballard  v. 
Kansas  City,  110  Mo.  A.  391,  86  SW 
479;  Barr  v.  Post,  66  Nebr.  698,  77 
NW  123;  Carey  v.  Brooklyn  Heights 
R.  Co.,  124  App.  OIv.  624,  108  NTS 
1084;  Jarvls  v.  Metropolitan  St.  R. 
Co.,  65  App.  Dlv.  490.  72  NTS  829; 
Lewis  V.  Portland  R.,  etc.,  Co.,  59 
Or.  314,  117  P  423;  Llnderman  v. 
Herahberger,  47  Pa.  Super.  308.  314; 
Miller  V.  Rhode  Island  Co.,  (R.  L) 
82  A  787. 

[c]  avldaaa*  held  lamaolanty — 
St.  Louis,  etc.,  R.  Co.  V.  Bird,  106 
Ark.  177,  153  SW  104;  Louisville,  etc., 
R.  Co.  V.  Haggard,  161  Ky.  317,  170 
SW  966;  Troaper  Coal  Co.  v.  Craw- 
ford, 162  Ky,  214,  153  SW  211;  Louis- 
ville, etc.,  R.  Co.  V.  Baden,  122  Ky. 
818,  93  SW  7,  29  KyL  366,  6  LRANB 
681;  Kethledge  v.  Petoskey,  179  Mich. 
301,  146  NW  164;  Deneen  v.  Hough- 
ton County  St.  R.  Co.,  150  Mich.  236, 
113  NW  1128.  13  AnnCas  134;  Pren- 
devllle  V.  St.  Louis  Transit  Co.,  128 
Mo.  A.  596,  107  SW  453;  Wilbur  v. 
Southwest  Missouri  Electric  R.  Co., 
110  Mo.  A.  689,  85  SW  671;  Gallagher 
V.  Philadelphia  Rapid  Transit  Co., 
248  Pa.  304,  93  A  1074;  Tweedy  v. 
Inland  Brewing,  etc.,  Co.,  76  Wash. 
26.   134  P  468. 

13.  Johnson  v.  Connecticut  Co.,  85 
Conn.  438,  83  A  630:  Haynes  v.  Sosa, 
(Tex.  Clv.  A.>  198  SW  976;  Weather- 
ford,  etc.,  R.  Co.  V.  White,  55  Tex. 
Clv.   A.    32,   118    SW    799. 

[a]  BvldMic*  bsU  snfllnlaBt. 
Texas,  etc.,  R.  Co.  v.  Sherer,  (Tex. 
Clv.  A.)  183  SW  404;  Missouri,  etc., 
R.  Co.  v.  Smith, (Tex.  Clv.  A.)  172  SW 
750;  Weatherford,  etc.,  R.  Co.  v. 
White,  55  Tex.  Civ.  A.  32,  118  SW 
799;  San  Antonio,  etc.,  R.  Co.  v.  Klv- 
Un,  42  Tex.  Civ.  A.  633,  93  SW  709. 

[b]  Bvldaiio*  IMld  for  Jniy.^Tur- 
ner  v.  McKinney,  (Tex.  (Jlv.  A.)  182 
SW  431;  Snn  Antonio  Tract.  Co.  v. 
Corley,  (Tex.  Clv.  A.)  154  SW  621; 
St.  Louis  Southwestern  R.  Co.  v. 
Marshall,  (Tex.  Clv.  A.)  120  SW 
612;    Missouri,    etc.,    R.    Cio.    v.    Rey- 


nolds, (Tex.  Clv.  A.)  115  SW  840; 
Houston,  etc.,  R.  Co.  v.  Roach,  62 
Tex.  Clv.  A.  96,  114  SW  418;  Kamp- 
mann  v.  Rothwell,  (Tex.  Civ.  A.)  107 
SW  120  [mod  on  other  grounds  101 
Tex.  536,  109  SW  1089,  17  LRAN8 
758];  Missouri,  etc.,  R.  Co.  v.  Box. 
(Tex.  Civ.  A.)  93  SW  134;  Interna- 
tional, etc.,  R.  Co.  V.  Reeves,  35  Te^ 
Clv.  A.  162.  79  SW  1099;  Gulf,  etc., 
R.  Co.  V.  Olbbs,   83   Tex.  Clv.  A.  214, 

76  SW  71. 

I*.  Ark. — Mills  V.  Franklin,  130 
Ark.   80.   196  SW  928. 

Oa. — Macon  R.,  etc.,  Ck>.  v.  Streyer, 
}23  Ga.  279,  51  SB  342. 

111. — Cicero,  etc.,  R.  Ck>.  v.  Brown, 
193  111.  274,  61  NB  1093  [atT  89  111. 
A.   318]. 

Ind — Louisville,  etc.,  R.  Co.  v. 
Williams,  20  Ind.  A.  576,  61  NB  128. 

Iowa. — Jordan  v.  Cedar  Rapids, 
etc.,  R.  Co.,  124  Iowa  177,  99  NW  693: 
Smith  V.  Sioux  City.  119  Iowa  50,  93 
NW  81. 

Kan. — Missouri,  etc.,  R.  Co.  v.  Fow- 
ler, 61  Kan.  320,  59  P  648. 

Mo. — Burns  '  v.  Polar  Wave  Ice, 
etc,  Co.,  (A.)  187  SW  145;  Frasier 
V.  St.  Louis  Smelting,  etc.,  Co.,  (A.) 
180  SW  486;  Wllkersoil  v.  Metropoli- 
tan St  R.  C!o.,  126  Mo.  A.  613,  105 
SW  24. 

Nebr. — Barr  v.  Post,  56  Nebr.  698. 

77  NW  123. 

N.  T. — ^Ayres  v.  Delaware,  etc,  R. 
Co.,  168  N.  T.  264,  63  NE  22  [aff  4 
App.  Dlv.  511,  40  NTS  11];  Brooks  v. 
Rochester  A.  Co.,  10  Misc  88,  31  NTS 
179;  Tuomey  v.  O'Reilly,  etc.,  Co.,  3 
Misc.  302,  22  NTS  930  [aff  142  N.  T. 
678  mem,  37  NB  826  mem];  Rhines 
v.  Royalton.   15  NTS  944. 

Okl. — St  Louis,  etc,  R.  Co.  ▼.  CJan- 
tell,   164  P  110. 

Or. — Lewis  v.  R.,  etc.,  Co.,  69  Or. 
314,   117   P   423. 

Pa. — ^Amos  v.  Delaware  River  Fer- 
ry Co.,  228  Pa.  362.  77  A  12;  Llnder- 
man V.  Hersberger,  47  Pa.  Super.  308. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Klvlin.  42  Tex.  Clv.  A.  633,  93  SW 
709;  Oulf,  etc.,  R.  Co.  v.  Oibbs,  S3 
Tex.  Clv.  A.  214,  76  ,SW  71;  Texas, 
etc.,  R.  Co.  V.  Davidson,  S  Tex.  Civ. 
A.  642,  21  SW  68. 

Wash. — Cole  v.  Seattle,  etc.,  R.  (>>., 
42  Wash.  462.  85  P  3;  Kirkham  v. 
Wheeler-Osgood  Co.,  39  Wash.  415, 
81  P  869,  4  AnnC^s  632. 

"The  evidence  as  to  the  perma- 
nence of  the  plaintiff's  injuries  was 
by  no  means  strong  or  convincing, 
but  we  can  not  say  that  It  was  er- 
roneous for  the  trial  judge  to  give 
to  the  jury  Instructions  on  the  sub- 
ject of  damages  for  permanent  injur- 
ies. It  was  In  evidence  that  the 
plaintlfTs  Injuries  were  received 
nearly  a  year  before  the  case  was 
tried,  that  she  had  suffered  continu- 
ously since  that  time,  and  that  her 
suffering  had  not  ceased  or  abated. 
We  know  of  no  law  which  confines 
the  jury  to  medical  expert  testimony 
in  considering  a  case  of  this  kind, 
nor  can  we  conceive  of  any  reason 
why  they  may  not  draw  their  own 
Inferences  as  to  the  permanence  of 
an  injury  from  the  length  of  time 
and  the  seriousness  with  which  It  has 
continued."  Macon  R.,  etc.,  Co.  y. 
Streyer,   123  Ga.  279,   281.  61  SE  342. 

[a]  Zllutratton. — Where  plaintiff 
received  a  permanent  injury  to  the 
brain,  it  was  a  matter  of  common 
knowledge  that  the  .  nervous  system 
would  probably  be  deranged,  evi- 
denced by  manifestations  of  ner- 
vousness   and    extreme     irritability. 


from  which  the  jury  were  authorised 
to  come  to  find  probable  future  dis- 
ability without  the  aid  of  expert 
opinion.  Wllkerson  v.  Metropolitan 
St  R.  Co.,  126  Mo.  A.  613,  106  SW  24. 

[b]  Bvldenoa  hslA  for  Jwrr^— 
Owensboro  City  R.  Co.  v.  Robertson. 
104  SW  707,  31  KyL  1047;  Texas,  etc., 
R.  Co.  V.  Sherer,  (Tex.  Civ.  A.)  183 
SW  404;  St  Louis  Southwestern  R. 
Co.  V.  Marshall,  (Tex.  Civ.  A.)  120 
SW  512;  Gulf,  etc.,  R.  Co.  v.  Glbba. 
33  Tex.  Clv.  A.   214,  76  SW  71. 

1S>  Ryder  v.  Vermont  Last  Block 
Co.,    (Vt.)   99  A  783, 

16.  Horowils  v.  Hamburg-Ameri- 
can Packet  Co.,  14  App.  Dlv.  631,  43 
NTS  1145  [rev  18  Mlac  24.  41  NTS 
54];  Muskogee  Electric  Tract.  Ck>.  v. 
Doss,  (Okl.)  158  P  896;  Shawnee-Te- 
cumseh  Tract.  Co.  v.  Griggs,  60  Okl. 
666,   161  F   230. 

17.  See  infra   S   361. 

18.  Colo. — Denver  City  Irr_  etc, 
Co.  V.  Mlddaugh,  12  Colo.  434,  21  P 
565,  IS  AmSR  2S4. 

111. — Chicago,  etc,  R.  Co.  v.  Loeb, 
118  111.  203,  8  NB  460,  59  AmR  341; 
Centralla  v.  Wright,  68  111.  A.  51  [atr 
156    111.    561,    41    NB    217]. 

Ind. — Strlckler  v.  Midland  R.  Co., 
125  Ind.  412.  26  NB  456;  Indiana,  etc, 
R.  Co.  V.  Bberle,  110  Ind.  542,  11  NB 
467,  59  AmR  225;  North  Vernon  v. 
Voegler,  103  Ind.  814.  2  NE  821;  Elk- 
hart, etc.,  R.  Co.  v.  Waldorf,  17  Ind. 
A.   29,   46    NB  88. 

Iowa. — Hughes  v.  Chicago,  etc.  R. 
Co.,  141  Iowa  273,  119  NW  924.  133 
AmSR  164;  Van  Orsdol  v.  Burling- 
ton, etc.,  R.  Co.,  56  Iowa  470,  9  NW 
379;  Stodghill  v.  Chicago,  etc.,  R.  Co., 
63  Iowa  341,  5  NW  496)  Finley  ▼. 
Hershey,  41   Iowa   389. 

Kan. — Kansas  Pac.  R.  Co.  v.  Hihl- 
man,  17  Kan.  224. 

Ky. — Maysville  v.  Stanton,  14  SW 
676,  12  KyL  586;  Jeffersonville,  eto., 
R.  Co.  v.  Esterle,  IS  Bush  6(7. 

Me. — Rockland  Water  Ck>.  y.  Till- 
son    69   Me.   256. 

Mass. — Fowle  v.  New  Haven,  «tc, 
Co..   112  Mass.   834.  17  AmR  106. 

Mich. — Conlon  y.  McOraw,  66  Hich. 
194,    S3   NW  388. 

Minn. — Zlebarth  v.  Nye,  42  Minn. 
641,  44  NW  1027. 

Mo. — ^Van  Hoosier  v.  Hannibal,  etc, 
R.  Co.,  70  Mo.  145. 

N.  H. — Troy  v.  (^eshire  R.  Co.,  28 
N.  H.  83.   56  AmD  177. 

N.  J.— Veghte  v.  Hoagland.  29  N. 
J.  L.  125  [rev  on  other  grounds  30 
N.  J.   L.  516]. 

N.  T. — Matter  of  Water  Comrs.,  4 
Bdw.  545. 

N.  C— Mast  v.  Sapp,  140  N.  C.  633. 
53  SE  350,  111  AmSR  864,  5  LRANS 
379.   6   AnnC^s  384. 

Tenn. — Nashville  v.  Comar,  88' 
Tenn.  416,  12  SW  1027,  7  LRA  466. 

Tex. — Fort  Worth,  etc.,  R.  Co.  v. 
Wallace,  74  Tex.  681,  12  SW  227; 
Heilbron  v.  St.  Louis  Southwestern 
R.  Co.,  52  Tex.  Clv.  A.  676,  113  SW 
610,   979. 

Vt. — Goodrich  v.  Dorset  Marble  Co., 
60  Vt.   280.   13   A   636. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Allen, 
96   SB  406. 

W.  Va. — ^Keene  y.  Huntington.  92 
SB  119;  Hargreaves  v.  Kimberly. 
26  W.  Va.  787.  53  AmR  121;  Smith  v. 
Point  Pleasant,  etc.,  R.  C!o.,  23  W.  Va. 
461. 

Bng. — Great  Laxey  Min.  Co.,  Ltd.. 
V.  Clague,  4  App.  C^s.  116;  Lamb  v. 
Walker,  3  Q.  B.  D.  389;  Clegg  v. 
Dearden.  12  Q.  B.  676.  64  ECL  576. 
116    Reprint    986;    Rust    v.    Victoria 


For  latav  oases,  d«*«lopm«Bts  and  ohaacMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  numb«r. 
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the  date  of  the  institntion  of  the  action.^*  The  rea- 
son of  this  distinction  is  that  the  law  will  not  pre- 
sume the  continuance  of  the  latter  class  of  wrongs, 
but  rather,  as  they  are  of  a  nature  temporary  and 
remediable,  will  suppose  their  discontinuance  and 
abatement  after  a  recovery  in  damages  therefor.^** 
If  in  such  cases  all  damages  were  recoverable  in  a 
single  action,  and  successive  suits  could  not  be 
maintained,  a  verdict  and  judgment  in  the  first  ac- 
tion would  operate  as  a  virtual  purchase  of  the 
right  by  defendant  to  do  that  on  aocovmt  of  which 

Graving  Dock  Co.,  S6  Ck.  D.  113; 
Tucker  v.  Newman,  11  A.  &  £<.  40,  89 
EX:L.    46.    113    Reprint    327. 

Can. — Res.  v.  Hubert,  14  Can.  S. 
C   7S7. 

Ont. — ^Patterson  v.  Great  Western 
R  Co.,  8  U.  C.  C.  P.  89:  Knapp  v. 
Great  Western  R  Co.,  6  U.  C.  C.  P. 
187 


[a]  "A  MzmMMBt  iatpxj  to  prop- 
erty, as  distlnKulshed  from  a  tem- 
porary or  continuInK  Injury,  is  one 
of  such  a  character  and  existing  un- 
der such  circumstances  that  it  will 
be  presumed  to  continue  Indefinitely." 
Worden  T.  Bielenberff,  119  Minn.  330, 
332,    138   NW   314. 

Samama  for  anlsaao*  see  Nui- 
sances [29  Cyc  1273]. 

Saaac*  for  traapaaa  see  Trespass 
[38  Cyc   1127].  * 

SamaffM  for  ooastmotloii  of  call- 
toad  see  Railroads  [33  Cyc  373]. 

1*.  Ala. — EiUfaula  v.  Simmons,  86 
Ala.  515,  6  S  47;  Polly  v.  HcCall,  37 
Ala.    20. 

Colo. — Denver  City  IrrlKation,  etc., 
Co.  v.  Hiddaugh,  12  Colo.  434.  21  P 
565.    13  AmSR   234. 

Ga. — Jones  v.  Lavender,  55  Oa.  228; 
Savannah,  etc..  Canal  Co.  v.  Bour- 
quin,  51  Ga.  378. 

111. — Catlln  Coal  Co.  v.  Lloyd,  124 
111.  A.  394;  Catlln  Coal  Co.  v.  Lloyd, 

109  111.  A.  122. 

Ind. — Indiana,  etc.,  R  Co.  v.  Eberle, 

110  Ind.    642,    11    NB    467,    59    AmR 
225. 

Iowa. — ^Hughes  v.  Chicago,  etc,  R. 
Co.,  141  Iowa  273,  119  NW  924,  133 
AmSR  164. 

Kan. — Union  Trust  Co.  v.  Cuppy, 
26   Kan.    754. 

Ky. — lAngford  v.  Owsley,  2  Bibb 
215,    4  AmD  699. 

Me. — ^Williams  v.  Camden,  etc..  Wa- 
ter Co.,  79  Me.  643,  11  A  600;  Dorlty 
V.  Dunning,  78  Me.  381,  6  A  6;  Cum- 
berland, etc..  Canal  Corp.  v.  Hitch- 
Inga,  65  Me.  140;  Russell  v.  Brown, 
S3  Me.   203. 

Mass. — Aldworth  v.  Lynn,  168 
Mass.  53,  26  NB  229,  26  AmSR  608, 
10  LRA  210. 

Minn. — ^Brakken  v.  Minneapolis, 
etc.  R.  Co.,  29  Minn.  41  11  NW  124; 
Dorman  v.  Ames,   12  Minn.  461. 

Mo. — Brown  v.  Chicago,  etc,  R  Co., 
80  Mo.  467;  Benson  v.  Chicago,  etc, 
R.  Co.,  78  Mo.  604;  Van  Hoozier  v. 
Hannibal,  etc,  R.  Co..  70  Mo.  146; 
Paddock  v.  Somes,  51  Mo.  A.  320. 

N.  H. — Troy  v.  Cheshire  R.  Co.,  23 
N.  H.  83,  55  AmD  177;  Cheshire 
Turnp.  v.   Stevens,  1?   N.   H.   28. 

N.  T.— tnine  v.  New  York  Cent., 
etc.,  R.  Co.,  101  N.  Y.  98,  4  NE  586, 
63  AmR  123,  note,  54  AmR  661;  Ma- 
hon  V.  New  York  Cent.  R.  Co.,  24 
N.  Y.  658;  Phillips  v.  Terry,  3  Abb. 
Dec  607,  3  Keyea  313,  1  Transcr.  A. 
235,  6  AbbPrNS  327;  Barrlck  v.  Schlf- 
ferdecker,  48  Hun  355,  1  NTS  "21  [rev 
on  other  grounds  123  N.  T.  52,  25  NE 
365];  Duryea  v.  New  York,  26  Hun 
120;  Whltmore  v.  Blscholl,  5  Hun 
176;  Taylor  v.  Metropolitan  En.  R. 
Co..  50  N.  Y.  Super.  312;  Covert  v. 
Valentine.  21  NYS  219  [rev  on  other 
grounds  141  N.  T.  621,  36  NE  597]; 
Greene  v.  New  York  Cent.,  etc.,  R.  Co., 
12  AbbNCas  124,  65  HowPr  154;  Blunt 
V.  McCormick.   3   Den.   283. 

N.  C. — Adams  v,  Durham,  etc.,  R. 
Co..  110  N.  C.  326,  14  SE  857;  Spil- 
man  v.  Roanoke  Nav.  Co.,  74  N.  C. 
675;  Shaw  v.  Etherldge,  48  N.  C.  300; 
Moore  ▼.  IjOvo.  48  N.  C.  216. 


Oh. — Thayer  v.  Brooks,  17  Oh.  489, 
49  AmD  474. 

Pa. — ^Elshleman  v.  Martic  Tp.,  162 
Pa.  68,  26  A  178;  Senderson  v.  Penn- 
sylvania Coal  Co.,  102  Pa.  370;  Bare 
V.  Hoffman,  79  Pa.  71,   21  AmR  42. 

S.  C— Duncan  v.  Markley,  16  S.  C. 
li.  276. 

Tenn. — Nashville  v.  Comar,  88 
Tenn.  416,  12  SW  1027,  7  LRA  466. 

W.  Va. — ^Rogers  v.  Coal  River 
Boom,  etc.,  Co.,  39  W.  Va.  272,  19  SE 
401;  Hargreaves  v.  Klmberly,  86  W. 
Va.   787,   63   AmR  121. 

Wis. — Stadler  v.  Grieben,  61  Wis. 
600,  21  NW  629;  Winchester  v.  Ste- 
vens Point,  68  Wis.  360,  17  NW  8,  547; 
Carl  V.  Sheboygan,  etc,  R.  Co.,  46 
Wis.  625.  1  NW  296;  Cobb  v.  Smith. 
38  Wis.  21. 

Eng. — Holmes  v.  Wilson,  10  A.  &  E!. 
603,  37  ECL  273,  113  Reprint  190: 
Battishill  V.  Reed,  18  C.  B.  696,  86 
ECL   696,    139   Reprint    1544. 

Ont. — Snarr  v.  Granite  Curling, 
etc.,  Co.,  1  Ont.  102. 

Que.— -Sevigny  v.  St.  David  Corp.. 
60  Que.  Super.- 291;  Fortler  v.  Cana- 
dian Light,  etc,  Co.,  48  Que.  Super. 
4S3;  Duggan  v.  Stadacona  Water  Co., 
2  Que.  Pr.   385. 

[a]  "A  t«mponu7,  or  conWimlag 
iBjnry  (1)  is  one  that  may  be  abated 
or  discontinued  at  any  time,  either 
by  the  act  of  the  wrongdoer,  or  by 
the  Injured  party."  Worden  v.  Blel- 
enberg,  119  Minn.  330,  332,  138  NW 
314.  (2)  ■•Where  an  injury  is  per- 
manent. It  is  such  as  is  spoken  of 
In  the  books  as  original, — that  is,  as 
accruing  wholly  when  the  wrongful 
acts  were  done;  and  is  distinguished 
from  an  injury  which  is  to  be  re- 
garded as  continuing, — that  is,  an  In- 
Jury  that  could  and  should  be  termi- 
nated, and  is  to  be  compensated 
strictly  with"  reference  to  the  past, 
and  upon  the  theory  that  it  would  be 
terminated."  Blxor  v.  Ottumwa  Hy- 
draulic Power  Co.,  70  Iowa  145,  147, 
30  NW  172. 

90.  Iowa. — ^Blxer  v.  Ottumwa  Hy- 
draulic Power  Co.,  70  Iowa  145,  80 
NW  172. 

Minn. — ^Adams  v.  Hastings,  etc,  R. 
Co..    18    Minn.    260. 

N.  H. — Cheshire  Tump.  v.  Stevens, 
18  N.  H.  28. 

N.  Y.— Sllsby  Mfg.  Co.  V.  State,  104 
N. 'Y.  662,  11  NE  264;  Ullne  v.  New 
York  Cent.,  etc.,  R.  Co.,  101  N.  Y.  98,  4 
NE  636,  53  AmR  123,  note,  54  AmR 
661;  Rumsey  v.  New  York,  etc.,  R.  Co., 
63  Hun  200,  17  NYS  672  [aff  137  N. 
Y.  563  mem,  33  NE  338  mem]. 

N.  C. — Adams  v.  Durham,  etc,  R. 
Co.,  110  N.  C.   325,   14  SE  857. 

Tenn. — ^Nashville  v.  Comar,  88 
Tenn.  415,  12  SW  1027,  7  LRA  466. 

al.  Cumberland,  etc..  Canal  Corp. 
V.  Hitchlngs,  65  Me.  140;  Nashville  v. 
Comar,  88  Tenn.  416,  12  SW  1027,  7 
LRA  466.  See  Thompson  v.  Morris 
Canal  etc.,  Co.,  17  N.  J.  L,  480  (hold- 
ing that  the  title  to  lands  does  not 
pass  by  a  verdict  for  plaintiff  in  an 
action  of  trespass,  and  that  therefore 
a  verdict  for  damagen  to  the  full 
value  of  the  land  is  manifestly 
wrong). 

93.  Galway  v.  Metropolitan  Ea.  R. 
Co.,  128  N.  Y.  182,  28  NE  479,  18 
LRA  788  [aff  IS  NYS  47];  Blunt  v. 
McCormick,  3  Den.    (N.  Y.)  283. 

What  la  pomumant  lajnry  so  as  to 
preclude  the  bringing  of  successive 
actions  see  Actions   {   303. 

33.     Worex  v.   Des  Moines  City  R. 


the  action  for  damages  was  brought,  and  in  a  sense 
legalize  his  wrong.*'  Where  the  injnry  is  of  such 
a  character  as  to  give  rise  to  successive  causes 
of  action  future  damages  cannot  be  recovered.'* 
Nor  can  speculative  future  damages  be  recov- 
ered.** 

[(  96]  6.  Avoidable  Oonseanence*— «.  Doty  to 
Prevent  or  Bednce  Damages  in  OeneraL  There  can 
be  no  recovery  for  losses  which  might  have  been 
prevented  by  reasonable  efforts  on  the  part  of  the 
person   injured.**     The   efforts   which   the   injured 

do.,  176  Iowa  1,  166  NW  867;  Ham- 
don  V.  Stultz,  124  Iowa  784,  100  NW 
861;  Johnson  v.  Rouchleau-Ray  Iron 
Land  Co.,  (Minn.)  168,  NW  1;  Clark 
v.  Nevada  Land,  etc.,  Co.,  6  Nev. 
203;  Boston  Trust  Co.  v.  Evelon  Co., 
(Wash.)  164  P  606;  Webster  v.  Beau. 
77   Wash.   444,   137   P   1018,   61   LRA 


81. 

94.  U.  8. — ^Warren  v.  Stoddart,  105 
U.  S.  224,  26  L..ed.  1117;  U.  S.  v. 
Smith,  94  tf.  S.  214.  24  L.  ed.  116: 
Baltimore  v.  Rowland.  8  Wall.  377,  19 
L.  ed.  463;  Constantlne.  etc.,  S8.  Co. 
V.  West  India  S8.  Co.,  199  Fed.  964; 
Western  Real  Estate  Trustees  v. 
Hughes.  172  Fed.  206,  96  CCA  658; 
Hoyt  V.  Fuller,  104  Fed.  192,  43  CXIA 
466;  Cunningham  Iron  Co.  v.  Warren 
Mfg.  Co.,  80  Fed.  878;  Burdon  Cent. 
Sugar-Refining  Co.  v.  Ferris  Sugar 
Mfg.  Co.,  78  Fed.  417  [rev  on  other 
grounds  81  Fed.  663,  26  CCA  552]; 
Pennsyrvania  R.  Co.  v.  Washburn,  60 
Fed.  336;  Fowle  v.  Park,  48  Fed.  789; 
Dolph  V.  Troy  Laundry  Mach.  C!o.,  28 
Fed.  658;  Carson  v.  Jennings,  5  F. 
Cas.  No.  2,464,  1  Wash.  C.  C.  1*9  [aff 

4  Cranch   2,   2   L.  ed.   531]. 

Ala. — Southern  R.  Co.  v.  Pruett,  77 

5  49;  Western  Union  Tel.  Co.  v. 
Jackson  Lumber  Co.,  187  Ala.  629,  66 
S  962:  Werten  v.  Koosa,  169  Ala.  258, 
63  S  98 >  Central  of  Georgia  R.  Co.  v. 
Morgan,  49  S  865;  Watson  v.  Klrby, 
112  Ala.  436.  20  S' 624;  Benzlger  v. 
Miller,  60  Ala.  206;  Borden  v.  Vine- 
gar Bend  Lumber  Co.,  7  Ala.  A.  335, 
345,  62  s  245  [clt  Cyc];  Louisville, 
etc.,  R.  Co.  V.  Thomason,  6  Ala.  A. 
365,   60   S   506. 

Ark. — Carson  v.  Ft.  Smith  Light, 
etc.,  Co.,  108  Ark.  462,  158  SW  129, 
AnnC:!asl916B  92;  Ft.  Smith  Suburban 
R.  Co.  V.  Maledon,  78  Ark.  866,  96 
SW  472;  St.  Louis,  etc.,  R.  Co.  v. 
Stroud,  67  Ark.  112,  56  SW  870;  SU 
Louis,  etc.,  R.  Co.  V.  Neel,  66  Ark. 
279,  19  SW  968;  Walworth  v.  Pool,  9 
Ark.   394. 

Cal.— ^Wing  Chung  v.  Los  Angeles, 
47   C:al.    681. 

<^lo. — Mack  V.  Jackson,  9  Colo.  686, 
13  P  642. 

Conn. — Jordan  v.  Patterson,  67 
Conn.  473,  36  A  621;  Kelsey  v.  Re- 
mer,  43  Conn.  129,  21  AmR  638; 
Hitchcock  V.  Hunt,   28  Conn.   348. 

Fla. — Hodges  v.  Fries,  34  Fla.  68. 
16  S  682. 

Ga. — Central  of  Georgia  R.  Co.  v. 
White,  135  Ga.  624,  69  SE  818;  Aikin 
V.  Perry,  119  Ga.  263,  46  SE  98; 
Southern  R.  Co.  v.  Ward,  110  Ga.  798. 
86  SE  78;  Louisville,  etc.,  R.  Co.  V. 
Splnks,  104  Ga.  692,  30  SE  968;  Ak- 
ridge  v.  Atlanta,  etc.,  R.  Co.,  90  Ga. 
232,  16  SE  81;  Driver  v.  Maxwell,  66 
Ga.  11. 

111. — Peck  V.  Chicago  R.  Co.,  270 
111.  34,  110  NB  414;  Brant  v.  Gallup, 
111  111.  487,  63  AmR  688;  Indianapo- 
lis, etc.,  R.  Co.  V.  Blrney,  71  111.  891; 
Dobbins  V.  Duquid,  66  111.  464;  Wil- 
liams v.  Chicago  Coal  Co.,  60  III.  149: 
Woodward  v.  Pierce,  147  111.  A.  339; 
Chicago,  etc.,  R.  Co.  v.  Stroud,  129 
111.  A.  348;  Atchison,  etc.,  R.  <JO.  v. 
Jones,  110  111.  A.  626;  Kankakee,  etc., 
R.  Co.  V.  Fitzgerald,  17  111.  A.  626; 
Hewitt  V.  Walker,  2  111.  A.  490.  See 
Nelson  v.  Buick  Motor  Co.,  183  111. 
A.  328.  ,    ^ 

Ind. — Heavilon  v.  Kramer,  31  Ind. 
241:  Cincinnati,  etc..  Air  Line  R  Co. 
V.  Rodgers,  24  Ind.  103;  Chicago,  etc, 
R.  Co.  V.  Mitchell,  56  Ind.  A.  354,  106 
NB  896;  Walley  v.  Wiley,  66  Ind.  A. 
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party  must  make  to  avoid  the  consequences  of  the  |  wrongful  act  or  omission  need,  however,  only  be 


171,  104  NB  318;  Southern  R.  Co.  v. 
Poetker.  46  Ind.  A.  295,  91  NE  610: 
Citizens'  Nat.  Bank  v.  Greensburg 
Third  Nat.  Bank,  19  Ind.  A.  69,  49  NE 
171;  Hamilton  v.  Feary,  8  Ind.  A.  61S. 
35  NE  48,   52  AmSR  485. 

Iowa. — Relnklng  v.  Goodell,  133 
NW  774;  KimbPll  Bros.  Co.  v.  Citi- 
zens' Gas,  etc.,  Co.,  141  Iowa  632, 
118  NW  891;  Mystic  Milling  Co.  v. 
Chicago,  etc.,  R.  Co.,  131  Iowa  10,  107 
NW  943;  Decorah  Woolen  Mill  Co.  v. 
Greer,  49  Iowa  490;  Little  v.  Mc- 
Guire,  43  Iowa  447;  Smith  v.  Chica- 
go, etc.,  R.  Co.,  38  Iowa  518;  Allender 
V.  Chicago,  etc.,  R.  Co.,  37  Iowa  264; 
Beymer  I V.  McBride,  37  Iowa  114; 
Simpson  V.  Keokuk,  34  Iowa  568; 
Mather  v.  Butler  County,  28  Iowa 
253;  Davis  v.  Fish,  1  Greene  406,  48 
AmD  387. 

Kan. — Freeman  v.  Missouri  Pac.  R. 
Co.,  101  Kan.  516,  167  P  1062;  Hamil- 
ton V.  McKenna,  95  Kan.  207,  147  P 
1126,  LRA1916E  455;  Atkinson  Y. 
Kirkpatrick,  90  Ka'n.  515,  135  P  679: 
Frick  Co.  V.  Falk,  50  Kan.  644,  32 
P  360;  Sherman  Center  Town  Co.  v. 
Leonard,  46  Kan.  354,  26  P  717,  26 
AmSR  101;  St.  Louis,  etc.,  R.  Co. 
V.  Ritz,  33  Kan.  404,  6  P  265;  St. 
Louis,  etp.,  R.  Co.  v.  Sharp,  27  Kan. 
134;  Kansas  Pac.  R.  Co.  v.  Mihlman, 
17  Kan.  224. 

Ky. — ^Louisville,  etc.,  R.,  etc.,  Co. 
V.  Comley,  169  Ky.  11,  183  SW  207; 
Chesapeake,  etc.,  R.  Co.  v.  Austin, 
137  Ky.  611,  126  SW  144,  13«  AmSR 
307;  Illinois  Cent.  R.  €o.  v.  Poston, 
125  SW  253;  Cincinnati,  etc.,  R.  Co. 
V.  Rose.  115  SW  830.  21  LRANS  681; 
Illinois  Cent.  R.  Co.  v.  Watklns,  91 
SW  1122,  28  KyL  1254;  Illinois  Cent. 
R.  Co.  V.  Mossbarger,  91  SW  1121,  28 
KyL  1217;  Cain  v.  Louisville,  etc., 
R.  Co.,  84  SW  583,  27  KyL  201;  Louis- 
ville, etc..  Packet  Co.  v.  BottorfT,  77 
SW  920,  25  KyL  1324;  Ludlow  v. 
Steffen,  44  SW  119,  19  KyL  1671. 

La. — Armlstead  v.  Shreveport,  etc., 
R.  Co.,  108  La.  171,  32  S  456;  Camp- 
bell V.  Mlltenberger,  26  La.  Ann.  72; 
Biggs  V.  D'Aquln,   13   La.   Ann.    21. 

Me. — Davis  v.  Poland,  102  Me.  192, 
196,  66  A  380,  120  AmSR  480.  10 
LRANS  212  [cit  Cyc];  Fitipatrick  vr. 
Boston,  etc.,  R.  Co.,  84  Me.  33,  24  A 
432;  Qrindle  v.  Eastern  Express  Co., 
67  Me.  325.  24  AmR  31;  Sutherland  v. 
Wyer,  67  Me.  64;  Bartlett  v.  Western 
Union  Tel.  Co.,  62  Me.  209,  16  AmR 
437;  True  v.  International  Tel.  Co., 
60  Me.  9.  11  AmR  156;  Wright  v. 
Keith.  24  Me.  158;  Miller  v.  Mariner's 
Church.  7  Me.  61.  20  AmD  341. 

Md.— Beck  V.  Hanline,  122  Md.  68, 
89  A  377;  Sum  wait  Ice,  etc..  Co.  v. 
Knickerbocker  Ice  Co.,  114  Md.  403, 
416,  80  A  48  [cit  Cyc];  Carroll 
Springs  Distilling  Co.  v.  Schnepfe, 
111  Md.  420.  432,  74  A  828  [cit  Cyc]; 
LawBon  v.  Price,  45  Md.  123;  Borden 
MIn.  Co.  V.  Barry,  17  Md.  419.  ■ 

Ma.ss. — Lowrie  v.  Castle,  226  Mass. 
37.  113  NE  208;  Hall  v.  Paine.  224 
Mass.  62,  112  NE  153.  LRA1917C  737; 
Sullivan  V.  Old  Colony  St.  R:  Co..  200 
Mass.  303,  86  NE  511;  Scott  v.  Bos- 
ton, etc..  SS.  Co.,  106  Mass.  468; 
French  v.  Vinlng,  102  Mass.  132,  3 
AmR  440;  Eastman  v.  Sanborn,  3  Al- 
len 694.  81  AmD  677;  Sherman  v.  Fall 
River  Iron  Works  Co.,  2  Allen  524.  79 
AmD  799;  Thompson  v.  Shattuck.  2 
Mete.  615;  Loker  v.  Damon.  17  Pick. 
284.  And  see  Dodd  v.  Jones,  137 
Mass.  322. 

Mich. — Talley  v.  Courier,  93  Mich. 
473.  53  NW  621;  Hopkins  v.  Sanford, 
41  Mich.  243.  2  NW  39;  Chandler  v. 
Allison.   10  Mich.    460. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co..  103  Minn.  362.  387,  115  NW 
396,  123  AmSR  341  [cit  Cyc]:  GnU- 
-dack  V.  Northwestern  Imp.,  etc.,  Co., 
73  Minn.  87,  76  NW  894. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Echols,  54  Miss.  264. 

Mo. — Fullerton  v.  Fordyce,  144  Mo. 
«19.    44    SW    1053;    Harrison    v.    Mis- 


souri Pac.  R.  Co.,  88  Mo.  626;  Haysler 
V.  Owen,  61  Mo.  270;  State  v.  Powell, 
44  Mo.  436;  Waters  v.  Brown,  44  Mo. 
302;  Fisher  v.  Goebel,  40  Mo.  475; 
Douglass  V.  Stephens,  18  Mo.  362;  Har- 
rington v.  Western  Union  Tel.  Co., 
187  Mo.  A.  580,  174  SW  169;  Drew  v. 
Wabash  R.  Co.,  129  Mo.  A.  459,  107 
SW  478;  Knight  v.  Chicago,  etc.,  R. 
Co.,  122  Mo.  A.  38,  98  SW  81;  Logan 
V.  Wabash  R.  Co.,  96  Mo.  A.  461,  70 
SW  734;  Peek  v.  Kansas  City  MeUl 
Roofing,  etc.,  Co.,  96  Mo.  A.  212,  70 
SW  169;  Webb  v.  Metropolitan  St.  R. 
Co..   89    Mo.  A.   604. 

Mont. — Ashley  v.  Rocky  Mountain 
Bell  Tel.  Co.,  25  Mont.  286,  64  P  765. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Met- 
oalf,  44  Nebr.  848,  63  NW  51,  28  LRA 
824:  Uhlig  v.  Barnum,  43  Nebr.  684, 
61  NW  749;  Loomer  v.  Thomas,  38 
Nebr.  277,  56  NW  978. 

Nev. — Murphy  v.  Southern  Pac  Co., 
31  Nev.  120,  101  P  322,  21  AnnCas  602. 

N.  Y. — Fulton  V.  Canno,  222  N.  Y. 
189,  118  NE  633;  Finucane  Co.  v. 
Rochester  Bd.  Education,  190  N.  Y. 
78.  82  NE  737;  Milage  v.  Woodward. 
186  N.  Y.  252,  78  NE  873  [aft  105 
App.  Div.  627  mem,  94  NYS  1155 
mem];  Slavln  v.  State,  152  N.  Y. 
45,  46  NB  321;  New  York  State  Moni- 
tor Milk-Pan,  etc.,  Co.  v.  Remington, 
109  N.  Y.  143,  16  NE  48;  Rexter  v. 
Starln,  73  N.  Y.  601;  Roberts  v. 
White,  73  N.  Y.  376;  Hoffman  v. 
Union  Ferry  Co.,  68  N.  Y.  385;  Par- 
sons V.  Sutton,  66  N.  Y.  92;  Becar  v. 
Flues,  64  N.  Y.  618;  Howard  v.  Daly, 
61  N.  Y.  362,  19  AmR  285;  Northrop 
v.  Hill,  67  N.  Y.  356,  15  AmR  501; 
Cooke  v.  Soule.  66  N.-Y.  420;  Penn  v. 
Buffalo,  etc.,  R.  Co.,  49  N.  Y.  204, 
10  AmR  355;  Thomas  v.  Bartow,  48 
N.  Y.  193  [dlst  Jenks  v.  Quinn,  137 
N.  Y.  223,  33  NE  376  (holding  that  a 
person  lacking  actual  notice  of  an 
encumbrance,  but  having  construc- 
tive notice  as  a  result  of  the  record- 
ing of  an  Instrument,  was  not  de- 
barred from  recovering  damages  aris- 
ing out  of  such  unknown  defects  be- 
cause of  his  failure  to  avert  their 
consequences  or  put  defendant  on  his 
guard)];  Brooklyn  v.  Brooklyn  City 
R.  Co.,  47  N.  Y.  475,  7  AmR  469;  Bald- 
win V.  U.  S.  Tel.  Co.,  45  N.  Y.  752, 
6  AmR  166;  Dillon  v.  Anderson.  43 
N.  Y.  231;  Milton  v.  Hudson  River 
Steam-Boat  Co.,  .  87  N.  Y.  210,  4 
Transcr.  A.  252;  Williams  v.  Van- 
derbilt,  28  N.  Y.  217.  84  AmD  333; 
Hamilton  v.  McPherson,  28  N.  Y.  72, 
84  AmD  330;  Bagley  v.  Smith,  10  N. 
Y.  489,  61  AmD  756;  Penna  v.  Atlan- 
tic Macaroni  Co.,  174  App.  DIv.  436, 
161  NYS  191;  Henry  Hall  Sons'  Co.  v. 
Sundstrom,  etc.,  Co.,  138  App.  Div. 
548,  123  NYS  390  [aff  204  N.  Y.  660 
mem,  97  NE  1106  mem]-  Schleicher 
v.  Mt.  Vernon,  107  App.  Div.  584,  95 
NYS  326;  Westphal  v.  New  York.  76 
App.  Div.  252.  78  NYS  56  [aff  177  N. 
Y.  140.  69  NE  369.  and  all  34  Misc. 
684.  70  NYS  1021];  Rose  v.  Butler, 
69  Hun  140.  23  NYS  375;  Hogle  v. 
New  York  Cent.,  etc.,  R.  Co.,  28  Hun 
363;  Funch  v.  Abenheim,  20  Hun  1; 
Bevler  v.  Delaware,  etc.,  Canal  Co., 
13  Hun  254;  Smith  v.  Pettee,  7  Hun 
335  [rev  on  other  grounds  70  N.  Y. 
13];  Troy  v.  Troy,  etc..  Co.,  3  Lans. 
270;  White  v.  Fuller,  67  Barb.  267; 
Gillls  v.  Space.  63  Barb.  177:  Worth 
V.  Edmonds.  52  Barb.  40;  Chase  v. 
New  York  Cent.  R.  Co.,  24  Barb.  273; 
Colt  V.  Owens,  47  N.  Y.  Super.  480 
[aff  90  N.  Y.  868];  Terry  v.  New 
York.  21  N.  Y.  Super.  604;  Russell  v. 
Giblln.  16  Daly  268.  10  NYS  316; 
Polk  V.  Daly.  4  Daly  411.  14  AbbPr 
NS  166;  Brioso  v.  Pacific  Mut.  Ins. 
Co..  4  Daly  246;  Blxby  v.  Bennett.  3 
Daly  225;  Hlllquit  v.  Sun  Printing. 
etc..  Assoc,  49  Misc.  630,  97  NYS 
388;  Rapid  Addressing  Mach.  Co.  v. 
Benson,  133  NYS  1053;  Monomoy  Co. 
V.  New  York,  132  NYS  438;  Perry  v. 
Dickerson,  7  AbbNCas  466  [aff  85  N. 
Y.   346,  39  AmR  663];  Plynn  v.  Hat- 


ton,  43  HowPr  333;  Huntington  v. 
Ogdensburgli,  etc.,  R.  Co.,  33  HowPr 
416;  Dorwin  v.  Potter,  5  Den.  306; 
Costigan  v.  Mohawk,  etc,  R.  Co.,  2 
Den.  609,  43  AmD  758;  Spencer  v. 
Halstead,  1  Den.  606  [aff  How.  App. 
Cas.  319];  Clark  v.  Marsiglia,  1  Den. 
317,  43  AmD  670;  Heckscher  v.  Mc- 
Crea,  24  Wend.  304;  Franklin  v.  Smith, 
21  Wend.  624;  Shannon  v.  Comstock, 
21  Wend.  457.  34  AmD  262;  Taylor 
v.   Read.    4   Paige   561. 

N.  C— Mt.  Gilead  Cotton  Oil  Co. 
v.  Western  Tel.  Co.,  171  N.  C.  705,  89 
SE  21;  Harvey  v.  Atlantic  Coast  Line 
R.  Co.,  153  N.  C.  567,  69  SE  627;  Pitts- 
burg, etc.,  R.  Co.  v.  Wakefield  Hard- 
ware Co.,   143  N.  C.   54,   55   SE  422. 

Oh. — Bisher  v.  Richards,  9  Oh.  St. 
495. 

Okl. — Sackett  v.  Rose.  154  P  1177. 

Or. — Boyd  v.  Grove.  173  P  310. 

Pa. — Chamberlin  v.  Morgan,  68  Pa. 
168;.  King  v.  Stelren,  44  Pa.  99,  84 
AmD  419;  Barclay  R.,  etc,  Co.  v.  Ing- 
ham, 36  Pa.  194;  O'Conner  v.  Forster, 
10  Watts  418;  Foehr  v.  R.  Co.,  40  Pa. 
Super.  7.  23  [cit  Cyc];  Hoffman  v. 
Delaware,  etc..  R.  Co.,  39  Pa.  Super. 
47;  Finch  v.  Heermans,  6  LuzLeg 
Reg  125;  Eicholz  v.  Fox,  13  Phila. 
382. 

8.  C. — Pewell  v.  Catawba  Power 
Co.,  102  S.  C.  452,  86  SE  947;  Cobb 
v.  Western  Tel.  Co.,  86  S.  C.  430,  67 
SE-  549. 

Tenn. — Johnson  v.  Brown,  138 
Tenn.  396,  198  SW  243;  Gibson  v. 
Carlin,  13  Lea  440;  Walker  v.  Bi- 
lls,   1    Sneed    515. 

Tex. — Galveston,  etc,  Hi  Co.  v. 
Ware,  67  Tex.  635,  4  SW  IS;  Buf- 
falo Bayou  Ship  Canal  Co.  v.  Milby, 
63  Tex.  492,  51  AmR  668;  Jones  v. 
George.  61  Tex.  345,  48  AmR  280; 
Andrews  v.  Jones,  36  Tex.  149;  Heil- 
broner  v.  Hancock,  33  Tex.  714;  Mc- 
Cauley  v.  McElroy,  (Civ.  A.)  199  SW 
317;  Taylor  Bros.  Jewelry  Co.  v. 
Kelly,  (Civ.  A.)  189  SW  340;  Ham- 
lett  V.  Coates,  (Civ.  A.)  182  SW 
114-4;  Western  Union  Tel.  Co.  v. 
Johnsey.  49  Tex.  Civ.  A.  487,  109 
SW  261;  St.  Louis,  etc.,  R.  Co.  v. 
Gunter,  39  Tex.  Civ.  A.  129,  86  8W 
938;  St.  Louis  Southwestern  R.  Co. 
V. '  Hunt,  (Civ.  A.)  81  SW  322; 
Waco  Artesian  Water  Co.  v.  Cauble. 
19  Tex.  Civ.  A.  417,  47  SW  5?8; 
Williams  V.  Yoe,  19  Tex.  Civ.  A- 
281„  46  SW  659;  Trinity,  etc,  R.  Co. 
V.  O'Brien,  18  Tex.  Civ.  A.  690,  46 
SW  389;  Brown  v.  Leath,  17  Tex. 
Civ.  A.  262,  42  SW  655,  44  SW  42; 
A.  B.  Frank  Co.  v.  A.  H.  Motley  Co.. 
(Civ.  A.)  37  SW  868;  Dallas  v.  Coop- 
er, (Ciy.  A.)  34  SW  321:  Texas, 
etc.,  R.  Co.  V.  Pierce,  10  Tex.  Civ. 
A.  429,  30  SW  1122;  Galveston,  etc., 
R.  Co.  V.  Becht,  (Civ.  A.)  21  SW 
971. 

Vt.— Watkins  V.  Rist,  67  Vt.  284, 
31  A  413;  Hathorn  v.  Richmond.'-  48 
Vt.  557;  James  v.  Hodsden,  47  Vt. 
127;    Plnney    v.    Andrus,    41    Vt.    631. 

Wash. — King  County  v.  Seattle 
Cedar  Lumber  Mfg.  Co.,  94  Wash. 
84,  162  P  27.  LRA1917C  184;  Hay  v. 
Long,  78  Wash.  616,  139  P  761; 
Spokane  Casket  Co.  v.  Mitchell,  76 
Wash.  425,  136  P  481;  Harvey  v. 
Tacoma  R..  etc,  Co.,  64  Wash.  148, 
116    P    644. 

W.  Va. — ^Huntington  Basy  Pay- 
ment Co.  V.  Parsons,  62  W.  Va.  26. 
67  SE  253,  125  AmSR  9S4,  9.  LRANS 
1130. 

Wis. — Selleck  v.  JanesvlUe.  100 
Wis.  167,  75  NW  563,  69  AmSR  906. 
41  LRA  663;  Gordon  v.  Brewster,  7 
Wis.  355;  Bradley  v.  Denton,  3  Wis. 
567.  Compare  Tigerton  First  Nat. 
Bank  v.  Hackett,  159  Wis.  11«,  14» 
NW  70S  (holding  that  in  an  action 
for  damages  from  false  represen- 
tations on- the  sale  of  a  note  plain- 
tiff's rights  were  not  affected  by 
his  refusal  to  enter  into  negotia- 
tions for  the  substitution  of  other 
security,  nor  was  he  obliged   to  sell 
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reasonable**  under  the  cireumatanoeB  of  the  par-  l.ticular  case,**  his  dnty  being  limited  by  the  rules 


the  note  for  any  aum  less  than  Its 
face    value   with   Interest). 

Eng. — Columbus  Co.,  Ltd.,  v. 
Clowes,  [1903]  1  K.  B.  244;  Cherry 
V.  Thompson.  L.  R.  7  Q.  B.  67 J;  Ro- 
per V.  Johnson.  L.  R.  8  C.  P.  1(7; 
Froat  T.  KnlKht.  L.  R.  7  Ezch.  Ill; 
Wilson  V.  Newport  Dock  Co.,  V.  R. 
I  Elxch.  177;  Roth  v.  Taysen.  8  As- 
pin.  120-  Moller  v.  Jacka,  19  O.  B. 
N.  S.  232.  115  ECL  332,  144  Reprint 
815;  Hochster  v.  De  la  Tour,  2  K 
*  B.  $78,  7S  ECL.  678,  20  EngLAISa 
157,  118  Reprint  922,  S  SRC  676; 
Anaett  v.  Uarahall,  22  Lk  J.  Q.  B. 
118. 

Ont. — Cullerton  v.  Miller,  26  Ont. 
36;  Conaolldated  Plate  Glass  Co.  v. 
HcKinnon  Dash  Co..  13  OntWN  226; 
McCollum  V.  Davis,  8  U.  C.  Q.  B. 
160  [clt  Stewart  v.  Bculthorp,  26 
Ont.    644]. 

Que. — Flltatrault  v.  Coteau  Liand- 
Idk  Corp.,  23  Que.  Super.  62. 

NewfouniU. — Hayes  v.  Carter,  7 
Newfoundl.    1. 

"It  Is  a  greneral  principle  of  law, 
because  It  Is  a  rule  of  fair  dealing, 
that  when  one  is  deprived  of  the 
fruits  of  a  contract,  he  must  use 
the  effojrts  of  a  reasonably  prudent 
man  to  put  himself  in  as  good  a 
position  as  he  would  have  been  if 
the  contract  had  not  been  abrogat- 
ed. He  cannot  lie  idly  by  and  ex- 
pect to  recover  all  loasea  which  such 
inaction  may  entail  as  damages  for 
breach  of  the  contract.  He  must 
be  reasonably  active  and  diligent  to 
recoup  his  loss.  .  .  .  The  same  rule 
obtains  in  actions  of  tort."  Hall  v. 
Paine,  224  Mass.  62,  112  NB  153,  L.RA 
1917C   737. 

[a]  inn»ta»tionm^(l)  Where 
plaintiff  contracted  to  furnish  de- 
fendant a  Hat  of  names  and  addreaaes 
of  peraons  in  various  cities  as  shown 
by  directories,  but  a  noncorreapond- 
ence  with  the  directorlea  rasulted  in 
failure  to  reach  such  persons,  defend- 
ant was  entitled  to  recover  for  post- 
age expended,  but  could  not  recover 
for  postage  on  envelopes  addresaed 
to  names  on  plaintiff's  list  which  had 
no  addresses.  Rapid  Addressing 
Mach.  Co.  V.  Benson.  133  NTS 
1053.  (2)  It  being  incumbent 
upon  plaintiff  In  his  action  for 
damages  by  wrongful  dispossession 
of  land  to  minimise  his  loss,  his  dam- 
ages should  be  reduced  by  the  amount 
that  he  made  or  could  have  made  in 
using  same  Implements,  machinery, 
etc.,  that  he  purchased,  and  would 
have  used  upon  land  leased.  McCau- 
ley  V.  McElroy,  (Tex.  Civ.  A.)  199 
BW  317.  (3)  A  person  who  makes 
a  mistake  in  publishing  a  summons, 
which  is  discovered  by  plalntitC's  at' 
tomeya  after  three  publications.  Is 
not  liable  for  money  expended  or 
counsel  fees  for  services  In  the  sec- 
ond action,  as  on  discovery  of  the 
mistake,  the  attorneys  should  have 
discontinued  publication  under  the 
first  order,  and  commenced  de  novo 
under  a  new  order,  so  that  only  the 
expense  of  the  three  publications 
would  .have  been  lost.  HlUqutt  v. 
Sun  Printing,  etc.,  Assoc  49  Misc. 
630,  97  NTS  388.  (4)  A  boarding 
house  keeper  against  whom  a  writ  of 
sequestration  was  wrongfully  sued 
"out,  destroying  her  bualnesa,  waa  un- 
der dnty  to  nae  all  reaaonable  meana 
to  aecnre  another  place  in  which  to 
conduct  a  boarding  houae  and  there- 
by mitigate  her  loss.  Hamlett  v. 
Coates,  (Tex.  Civ.  A.)  182  SW  1144. 
(5)  In  a  suit  for  an  automobile 
wrongfully  attached  and  aold,  plain- 
tiff, if  making  no  effort  to  replevy 
the  automobile  or  to  secure  another 
in  its  place  with  which  to  continue 
bis  bualnesa,  could  not  recover  for 
loas  ofproflta.  Taylor  Bros.  Jewelry 
Co.  V.  Kelley,  (Tex.  Civ.  A.)  189  SW 
340. 

[bl  A*»Um«om  of  ral«<— (1)  The 
buyer  of  a  motion  picture  theater,  in- 
duced thereto  by  the  misrepreaenta- 
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tlons  of  the  seller,  after  he  operatsa 
long  enough  to  discover  that  loss  is 
certain,  must  stop  under  his  duty  to 
mitigate  damages.  Harmon  v.  Dick- 
erson,  (Mo.  A.)  184  SW  139.  (2) 
Where  the  pledgee  of  corporate  stock 
has  converted  the  same  by  improp- 
erly selling  it  under  an  honest  mis- 
take. It  is  the  duty  of  the  owner  to 
repurchase  the  stock  when  he  learns 
of  its  conversion  regardless  of  wheth- 
er he  owns  the  stock  outright  for  In- 
vestment or  it  is  carried  for  him  on 
margin  by  his  broker.  Wright  v. 
Metropolis  Bank,  110  N.  T.  237,  18 
NE  79,  6  AmSR  366,  1  L.RA  289. 

[c]  Aatioinatlaf  iaJnty^-The  rule 
does  not  apply  until  after  a  tort  has 
been  committed  or  a  contract  broken. 
A  person  Is  not  required  to  anticipate 
that  another  will  persist  in  misdoing 
until  an  actionable  wrong  has  been 
committed,  nor  to  shape  his  course 
beforehand  so  as  to  avoid  its  result. 
Harvey  v.  Atlantic  Coast  Line  R.  Co.. 
163  N.  C.  667,  69  SB  627.  Compare 
Leghorn  v.  Nydell,  39  Wash.  17,  80 
P  833  (holding  that,  where  a  building 
contractor  did  not  abandon  the 'con- 
tract but  continued  to  endeavor  to 
complete  the  building  in  good  faith, 
the  owner  was  under  no  obligation 
to  take  charge  and  complete  the 
building  himself  in  order  to  lessen 
the  damage  he  might  claim  for  de- 
lay). 

SS.  U.  S. — Tubular  Rivet,  etc..  Co. 
V.  Exeter  Boot.  etc..  Co..  169  Fed. 
824,  86  CCA  648;  The  Thomas  P.  Shel- 
don. 113  Fed.  779  [aff  118  Fed.  946. 
56  CCA  439];  Newberry  v.  Bennett, 
38   Fed.    308.   IS   Sawy.   632. 

Ala. — Werten  v.  Koosa.  169  Ala. 
268,  53  S  98;  Watson  v.  Klrby,  112 
Ala.   436,   20   S   624. 

Cal. — Lally  v.  Kuster.  171  P  961. 

Ctolo. — Northern  Colorado  Irr.  Co.  v. 
Poupplrt,  22  Colo.  A.  663,  127  P  126. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Blrney,  71  111.  391;  Oreen  v.  Mann, 
11  111.  613. 

Ind. — Iioulaville,  etc..  R.  Co.  v. 
Falvey,  104  Ind.  409,  3  NB  389,  4  NB 
908. 

Iowa. — Sherrod  v.  Langdon,  21 
Iowa  618. 

Kan. — Freeman  v.  Missouri  pac.  R. 
Co..   101  Kan.*516.   167   P   1062. 

Ky. — Western  Union  Tel.  Co.  v. 
Witt,  110  SW  889.  33  KyL  686.       , 

Md. — Borden  Mln.  Co.  v.  Barry,  17 
Md.   419. 

Mich. — Chandler  v.  Allison,  10 
Mich.  460. 

Mo. — Douglass  v.  Stephens,  18  Mo. 
362;  Webb  v.  Metropolitan  St.  R.  Co., 
89  Mo.  A.  604. 

N.  J. — Ramsey  v.  Perth  Amboy 
Shipbuilding,  etc.,  Co.,  72  N.  J.  Eq. 
165,  65  A  161  [aff  73  N.  J.  Eq.  742 
mem,  70  A   1101  mem]. 

N.  T. — Mailler  v.  Express  Propel- 
ler Line,  61  N.  T.  312;  Leonard  v. 
New  Tork,  etc..  Electro  Magnetic  Tel. 
Co.,  41  N.  T.  644.  1  AmSR  446;  Poll- 
castro  V.  Sprague,  175  App.  Dlv.  417, 
161  NTS  912;  Spiero  v.  New  Tork 
Cent.,  etc.,  R.  Co.,  64  Misc.  63,  117 
NTS  1039  [rev  on  other  grounds  137 
App.  Dlv.  946  mem.  128  NTS  1146 
mem]. 

N.  C. — Dixon  V.  District  Orand 
Lodge  U.  O.  O.  F.  93  SB  461. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  128. 

Tex. — ^Western  Union  Tel.  Co.  v. 
Johnsey,  49  Tex.  Civ.  A.  487,  109  SW 
251; "Gulf,  etc.,  R.  Co.  v.  Reed,  (Civ. 
A.)    22  SW  288. 

Wash. — ^Ebey  Shingle  Co.  v.  Sno- 
homish River  Boom  Co.,  73  Wash.  62, 
131  P  466;  CTurtley  v.  Security  Sav., 
etc.,  Soc,  46  Wash.  50,  89  P  180. 

Wis. — Popaskey  v.  Munkwits,  68 
Wis.  322,  32  NW  36,  60  AmR  858; 
Hinckley  v.  Beckwlth.  13  Wis.  31. 

Eng. — Smeed  v.  Foord.  1  E.  &  EJ. 
602.   102   EICL  602,   120  Reprint  1035. 

"Such  acts  of  prevention  as  in- 
volve a  little  timely  labor  and  ex- 
pense,   reasonable   exertion,    and   the 


exerciae  of  due  diligence  with  the 
meana  at  hand,  are  the  most  that  can 
be  required -of  a  plaintiff  in  any  given 
case."  American  Smelting,  etc.,  Co. 
v.  Riverside  Dairy,  etc.  Farm,  236 
Fed.  510,  514.  149  CCA  662. 

[a]  IUnat>attoBS.(— (1)  In  an  ac- 
tion to  recover  damages  for  Inducing 
a  third  person  not  to  comply  with  a 
contract  to  furnish  plaintiff  certain 
machines,  an  instruction  that  defend- 
ant was  not  liable  for  damages  that 
would  have  been  avoided  by  plain- 
tiff's using  defendant's  machines  was 
properly  refused,  defendant  having 
no  Fight  to  shut  plaintiff  out.of  every 
other  market  and  force  it  to  purchase 
machines  from  defendant  Tubular 
Rivet,  etc.,  Co.  v.  Exeter  Boot,  etc., 
Co.,  169  Fed.  824,  86  CCA  648.  (2)  A 
client,  asking  damages  from  an  at- 
torney for  the  negligent  dismissal  of 
a  foreclosure  suit  for  want  of  prose- 
cution, was  not  bound  to  bring  a  new 
foreclosure  suit  In  hope  of  avoiding 
the  statute  of  limitations  and  being 
successful.  Lally  v.  Kuster,  (Cal.) 
171  P  961. 

[b]  Application  of  rola.— Where 
the  gathering  of  a  crop  is  interfered 
with  by  sequestration  proceedings,  the 
injured  person  is  not  bound  to  hire 
his  children  out  in  order  to  make  up 
for  their  loss  of  time.  Brown  v. 
Leath.  17  Tex.  <2iv.  A.  262.  42  SW 
C56,  44  SW  42. 

[c]  Msaanz*  of  dirty., — Where  a 
power  coippany  which,  by  its  dam 
and  generators,  had  rendered  a  ford 
impassable,  maintained  a  boat  there, 
its  conduct  was  no  measure  of  the 
duty  of  riparian  proprietors  also  to 
maintain  a  boat  to  minimise  dam- 
ages. Fewell  v.  Catawba  Power  Co., 
102  S.  C.   452,  86  SB  947. 

as.  Colo. — Oakes  v.  Miller,  11 
Colo.  A.  874,  55   P  193. 

111. — Indianapolis,  eta,  R.  Co.  v. 
Blrney,  71  III.  391;  Oreen  v.  Uann,  11 
111.   613. 

'Iowa. — Sherrod  v.  Langdon.  21  Iowa 
518. 

Ky.— Paris  v.  Baldwin,  169  Ky.  802. 
186  SW  144;  Western  Union  Tel.  Cto. 
V.  Witt,  110  SW  889,  33  KyL  685. 

La. — Howell  v.  Rouseo,  10  La.  A. 
(Orleans)  268. 

Md.— Mlddlekauff  v.  Smith,  1  Md. 
329. 

Mass. — Dickenson  v,  Talmage,  138 
Mass.  249;  Warner  v.  Bacon,  8  Gray 
397,    69    AmD   263. 

N.  T. — ^Wilcox  V.  Campbell,  35  Hun 
254  [aff  106  N.  T.  325,  12  NB  828]; 
Spiero  V.  New  Tork  Cent.,  etc,  R.  Co., 
64  Misc  53,  117  NTS  1039  [rev  on 
other  grounds  187  App.  Dlv.  945  mem, 
123  NTS   1146   memT. 

Okl.— Sackett  v.  Rose,   164  P  1177. 

S.  C. — Markert  v.  North  Augusta 
Warehouse,  etc.  Co.,  107  S.  C.  136.  92 
SE  201. 

Tex. — Chicago,  eta,  R.  Co.  t.  Nich- 
olson,  (Civ.  A.)   191  SW  167. 

Wash. — Ebey  Shingle  Co.  v.  Sno- 
homish River  Boom  Co.,  73  Wash.  62.' 
131  P  466. 

Bng. — ^Le  Blanche  v.  London,  etc., 
R.  Co..  1  C.  P.  D.  286,  6  BRC  286; 
Hamlin  v.  Great  Northern  R.  Co.,  1 
H.   &  N.   408.   156  Reprint  1261. 

[a]  XUwrti«tloaa^— (1)  Purchaser 
is  not  required  to  give  medical  atten- 
tion to  a  sick  animal  when  he  relies 
on  the  seller's  assurance  that  skilled 
attention  is  unnecessary.  Howell  -n 
Rouseo,  10  La.  A.  (Orleans)  268.  (2) 
Where  plaintiff's  farm  crossing  was 
blockaded  by  a  train  for  eight  and 
one-half  days,  he  was  not  negligent 
in  falling  to  prepare  a  crossing  to  go 
around  the  obstruction,  since  he 
could  naturally  expect  the  obstruc- 
tion would  be  removed  At  any  time. 
Chicago,  etc.,  R.  Co.  v.  Nicholson. 
(Tex.  civ.  A.)  191-SW  167.  (3)  Where 
a  contract  between  plaintiff  and  bis 
tenant  required  the  tenant  to  deliver 
cotton  at  a  warehouse,  plaintiff  is 
not,  the  tenant  having  breached  his 
contract  and  made  a  sale  of  cotton 
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of  eommon  sense  and  fair  dealing;''  nor  is  he  rer 
quired  to  anticipate  that  wrong  will  be  commit- 
ted.** In  order  to  lessen  the  damage  he  cannot  be 
required  to  commit  a  wrong,''  such  as  a  trespass  *" 
or  fraud;*'  nor  is  he  required  to  take  such  action 
as  might  under  the  circumstauces  be  imprudent  and 
impraeticable.**  The  test  is,  what  would  an  or- 
dinarily prudent  man  be  expected  to  do  under  like 
circumstances."  A  failure  to  attempt  to  mitigate 
damages  will  not  bar  plaintiff  entirely  from  a  re- 
covery, but  will  only  prevent  the  recovery  of  such 
damages  as  might  have  been  avoided  by  reasonable 


efforts  up>on  his  part.** 

[i  97]  b.  Neoeanty  of  BeiuonaUe  Eipenditiire. 
The  efforts  which  the  law  requires  of  a  person  in- 
jured by  a  tort  or  a  breach  of  contract  to  avoid 
what  damages  he  can  include  the  making  of  reason- 
able expenditures  to  such  .end."  The  person  in- 
jured is  not  required,  however,  to  make  extraordi- 
nary expenditures  requiring  a  disproportionate  out- 
lay in  endeavoring  to  guard  against  the  conse- 
quences of  the  wrongdoer's  act.^*  So  plaintiff's 
lack  of  funds  to  meet  the  situation  presented  may 


to  defendant,  bound  to  accept  two 
bales  of  cotton  tendered  him  by  tbe 
tenant  so  as  to  diminish  defendant's 
loss.  Markert  v.  North  Aua^usta 
Warehouse,  etc.,  Co.,  107  S.  C.  136,  92 
SB  201. 

87.  Reynolds  v.  Chandler  River 
Co.,  43  Me.  613;  Ollbert  v.  Kennedy, 

22  Mich.   117. 

as.  Oarrett  v.  Wlnterlch,  44  Ind. 
A.  822.  87  NE  161.  88  NE  308;  Cranor 
Smith  liumber  Co.  v.  Frith,  (Ky.) 
118  SW  307. 

W.  Fairfleld  v.  Salem,  21S  Mass. 
SSe,  100  NE  642;  Wilson  v.  Trexler, 
lOe  8.  C.  16,  90  SE  180.  See  also 
cases  infra  notes  80,  81. 

[a]  AvpUoatloa  of  rale.— In  view 
of  the  constitutional  provision  for- 
bidding the  timber  on  the  state  for- 
est preserves  from  belne  "sold,  re- 
moved or  destroyed,"  where  timber 
on  the  preserve  was  burned  by  the 
railroad  company's  neKlieence,  the 
«tate  was  not  required  to  market  the 
timber  injured,  so  as  to  mitigate 
the  damages,  not  having  the  consti- 
tutional power  to  do  so.  Peo.  v.  New 
York  Cent.,  etc.,  R.  Co.,  166  App. 
Dlv.  699,  140  NYS  902  [rearg  den 
166  App.  Dlv.  925  mem,  141  NYS  1139 
mem,  and  rev  on  other  grounds  213 
N.   Y.    136,   107   NE   55]. 

ao.  Cal. — Wolf  V.  St.  Louis  Inde- 
pendent Water  Co.,  IB  Cal.   319. 

111. — Atterbury  v.  Chicago,  etc,  R. 
Co.,  134  III.  A.  330;  R.  Co.  v.  Ward, 
120  111.  A.   212. 

Iowa, — Howard  v.  Brown,  168  Iowa 
410.  148  NW  987. 

Mass. — Fairfield  v.  Salem,  213 
Mass.    296.   100  NE  542. 

N.  Y. — Fromm  v.  Ide,  88  Hun  310, 

23  NYS  56  [aff  144  N.  Y.  630  mem,  39 
NE  493  mem]. 

N.  C. — Youmans  v.  Hendersonvllle, 
96  SE  45. 

8.  C. — Wilson  V.  Trexler,  106  S.  C. 
16,  90  SE  180. 

Tex. — Quit,  etc.,  R.  Co.  v.  Reed, 
<Civ.  A.)  22  SW  283. 

31.  Baker  v.  Lever,  67  N.  Y.  804, 
23  AmR  117. 

[a]  AppUoAtfon  of  mle, — In  an 
action  for  Inducing  plaintiff  by  means 
of  false  and  fraudulent  representa- 
tions to  purchase  for  value  corporate 
shares  which  defendant  knew  to  be 
worthless,  the  proper  measure  of 
damages  Is  the  difference  In  value  of 
the  stock  as  the  condition  of  the 
company  Issuing  it  really  was  and  as 
the  purchaser  was  fraudulently  in- 
duced to  believe  It  to  be.  The  mar- 
ket price  of  the  stock  about  the  time 
of  or  soon  after  the  purchase  Is 
strong  evidence  of  its  value,  and  in 
the  absence  of  other  proof  will  con- 
.  trol.  But  where  the  real  pecuniary 
condition  of  the  company  Is  shown, 
from  which  It  appears  that  the  stock 
was  worthless,  such  market  price  is 
entitled  to  no  weight  upon  the  ques- 
tion of  value.  The  purchaser,  after 
discovery  of  Its  worthlessness,  is  not 
bound  to  mitigate  the  loss  of  him  by 
whose  fraud  he  was  Induced  to  pur- 
chase by  himself  cheating  some  ig- 
norant purchaser.  Hubbell  v.  Meigs, 
60  N.  Y.   480. 

as.  Lincoln  County  v.  Coast  Bridge 
Co.,  231  Fed.  468  [aff  238  Fed.  705]. 

[a]  Applloatlon  of  role^— Where  a 
female  passenger  went  to  a  flag  sta- 


tion at  night  and  purchased  a  tlclvt, 
and  the  train  was  flagged  but  did  not 
stop,  and  she  was  required  to  obtain 
shelter  for  the  night,  ordinary  pru- 
dence did  not  require  that  she  should 
spend  the  night  in  a  house  occupied 
only  by  a  single  man.  Illinois  Cent. 
R.  Co.  V.  Poston,   (Ky.)    126  SW  263. 

33.  American  Smelting,  etc.,  Co. 
V.  Riverside  Dairy,  elc.  Farm,  236 
Fed.  610,  149  CCA  662;  Whittemore 
V.  Boston,  etc,  R.  Co.,  77  N.  H.  61,  86 
A   824. 

'  34.  U.  S. — ^Western  Real  Est 
Trustees  v.  Hughes,  172  Fed.  206,  96 
CCA  668;  Lillard  v.  Kentucky  Distil- 
leries, etc.,  Co.,  184  Fed.  168,  67  CCA 
74.  '^ 

Ala. — King  Land,  etc.,  Co.  v.  Bow- 
en,  7  Ala.  A.  462,  61  S  22. 

Ind. — Cromer  v.  Logansport,  88  Ind. 
A.   661,   78    NE    1045. 

Kan. — Mecartney  v.  Smith,  62  P 
640. 

Me. — Crosby  v.  Plummer,  111  Me. 
866,   367,   89  A   145. 

Tex. — Waco  Artesian  Water  Co.  v. 
Cauble,  19  Tex.  Civ.  A.  417,  47  SW 
688. 

Utah. — Belnap  v.  Wlddlson,  32  Utah 
246,  90  P  393. 

Wash. — Kennedy  v.  Spokane,  etc., 
R.  Co..  73  Wash.  389,  132  P  66,  46 
LRANS  419. 

W.  Va. — Hurxthal  v.  St.  Lawrence 
Boom,  etc.,  Co.,  68  W.  Va.  87,  44  SE 
620.  97  AmSR  964. 

"Failure  on  the  part  of  the  plain- 
tiff, after  a  breach,  to  use  due  care 
to  prevent  or  diminish  consequences 
which  are  avoidable  in  whole  or  in 
part  Is  a  matter  of  defense  distinct 
from  contributory  negligence.  The 
latter  goes  to  the  right  of  recovery, 
the  former  affects  the  amount  of 
damages."  Crosby  v.  Plummer,  su- 
pra. 

30.  U.  8. — ^Pennsylvania  R.  Co.  v. 
Washburn,  60  Fed.  336. 

Colo. — Mack  V.  Jackson,  9  Colo.  686, 
13  P  642. 

Conn. — Hitchcock  v.  Qunt,  28  Conn. 
343. 

Iowa. — ^Davis  v.  Fish.  1  Oreene  406, 
48  AmD  887. 

La. — ^Biggs  V.  lyAqaln,  IS  La.  Ann. 
21. 

Me.— Miller  V.  Mariner's  Church,  7 
Me.   61,   20  AmD  341. 

Mo. — Haysler  v.  Owen,  61  Mo.  270; 
State  V.  Powell,  44  Mo.  436. 

Nebr. — Uhlig  V.  Barnum,  43  Nebr, 
684,   61  NW  749. 

N.  Y.— New  York  State  Monitor 
Milk-Pan  Co.  v.  Remington,  109  N.  Y. 
143,  16  NE  48;  Hamilton  v.  HcPher- 
son.  28  N.  Y.  72,  84  AmD  330;  Terry 
V.  New  York,  21  N.  Y.  Super.  604; 
Ireland  v.  Qauley,  96  NYS  621;  Comp- 
ton  V.  Heissenbuttel,  16  NYS  624 
trearg  den  18  NYS  962];  Taylor  v. 
Read.  4  Paige  561. 

Okl. — Sackett  v.  Rose,  164  P  1177. 

Pa. — Barclay  R.,  etc.,  Co.  v.  Ing- 
ham,  36  Fa.  194. 

S.  C. — Fewell  V.  Catawba  Power 
Co..  102  S.  C.  462,  86  SE  947. 

Tenn. — Walker  v.  Bails,  1  Sneed 
515. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Ware,  67  Tex.  635,  4  SW  13;  Jones 
v.  George,  61  Tex.  345,  48  AmR  280; 
Poutra  V.  Martin,  (Civ.  A.)  135  SW 
725;  Western  Union  Tel.  Co.  v.  John- 


sey,  49  Tex.  Civ.  A.  487,  109  SW  261; 
Galveston,  etc.,  R.  Co.  v.  Becht.  (Civ. 
A.)    21    SW   971. 

W.  Va. — Orlfllth  V.  Blackwater 
Boom,  etc.,  Co.,  65  W.  Va.  604,  48  SB 
442,  69  LRA  124. 

Wis. — ^Barden  v.  Portage,  74  Wis. 
126,  48  NW  210. 

Eng.— Moller  v.  Jecks,  19  C.  B.  N. 
S.  332,  116  BCL  332,  1:44  Reprint  816. 

[a]  ApplioattoBa  of  ml*.— (1) 
Where  one  person  sold  to  another 
pork  In  barrels,  warranting  the  bar- 
rels not  to  leak,  but  they  did  leak, 
and  the  defect  became  known  to  the 
buyer  in  time  to  have  procurea  bar- 
rels and  repacked  the  pork,  which 
seems  to  have  been  the  usual  and 
proper  course  in  such  cases,  by  which 
the  loss  could  have  been  avoided,  the 
buyer  was  entitled  to  recover  only 
what  he  would  have  been  compelled 
to  pay  for  new  barrels  and  for  the 
repacking  of  the  pork  in  them. 
Hitchcock  V.  Hunt,  28  Conn.  343.  (2) 
In  an  action  for  damages  to  real  es- 
tate by  overflow,  where  it  appeared 
that  the  water  might  have  been  di- 
verted and  the  damages  diminished 
at  small  cost,  plaintiffs  were  entitled 
to  such  amount  only  as  it  would  have  . 
cost  to  divert  it.  Galveston,  etc.,  R. 
Co.  V.  Becht,  (Tex.  Civ.  A.)  21  SW 
971.  (3)  .Where  a  city  cut  off  a  con- 
sumer's water  supply  because  he  was 
In  arrears  and  would  not  install  a 
meter,  and  he  was  confronted  with 
the  certainty  of  great  loss,  it  was  his 
duty  to  submit  to  the  city's  exactions 
and  procure  a  restoration  of  service 
to  prevent  loss.  Holly  v.  Neodesha, 
88  Kan.  102,  127  P  616.  (4)  Where 
an  owner  of  coal  mines,  who  em- 
ployed a  contractor  to  drive  entries 
into  the  mines,  to  do  all  the  tempo- 
rary timbering,  and  to  remove  the 
slate  and  refuse  in  the  entries,  etc, 
failed  to  furnish,,  as  required  by  the 
contract,  pumps,  pipes,'  and  wrenches 
which  could  be  purchased  for  a  very 
small  sum,  the  contractor  was  re- 
quired to  purchase  the  same,  and 
where  he  failed  to  do  so  he  could  not 
recover  the  value  of  any  labor  done 
by  reason  of  the  owner's  failure  to 
furnish  the  articles,  since  the  rule 
that  a  party  cannot  recover  for  avoid- 
able consequences  is  applicable  to 
contracts,  as  well  as  torts.  Stonega 
Coke,  etc.,  Co.  v.  Addlngton,  112  Va. 
807,   73  SE  257.  37  LRANS  9«». 

Keaaiir*  of  espMiMS  see  .infra  I 
201. 

36.  Illinois  Cent.  R.  Co.  v.  Cobb. 
64  111.  128;  Galveston,  etc..  R.  Co.  v. 
Ryan,  (Tex.  Civ.  A.)  21  SW  1018: 
Galveston,  etc.,  R.  Co.  v.  Boraky.  Z 
Tex.  Civ.  A.  546,  21  SW  1011;  Ingall 
V.  Beall.  68  Wash.  247,  122  P  1063. 

[a]  XUwrtiatloaa. — (1)  The  lessee 
of  land  whose  crops  are  Injured  by 
overflow  of  water  caused  by  the  de- 
fective construction  of  defendant's 
roadbed  cannot,  be  held  in  fault  for 
not  expending  three  hundred  dollars 
in  opening  a  ditch  to  carry  off  the 
overflow,  such  an  expenditure  under 
the  circumstances  not  being  a  "mod- 
erate expense."  Galveston,  etc.,  R. 
Co.  V.  Ryan,  (Tex.  Civ.  A.)  21  SW 
1013;  Galveston,  etc.,  R.  Co.  v.  Bor- 
aky, 2  Tex.  Civ.  A.  645,  21  SW  1011. 
(2)  Where  a  person  has  bought  and 
paid  for  an  article,  and  suffers  lo^ 


For  later  cases,  derelopments  and  ohaagea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  97-99] 


DAMAGES 


[17  C.  J.]     771 


ezeaae  efforts  to  lessen  the  injniy.*^      , 

[$98]  c.  Effect  of  Promisd  of  Wrongdoer  to 
Avoid  or  Lighten  Loss.  Where  the  party  primarily 
liable  himself  attempts  or  promises  to  take  proper 
steps  to  reduce  or  prevent  damages  when  the  in- 
jury ia  impending  or  has  actually  begun,  such  fact 
may  be  considered  in  connection  with  the  failure  of 
plaintiff  to  perform  the  necessary  act  or  to  make  the 
requisite  effort  to  limit  or  avoid  the  loss.*^ 


[f  99]  d.  Applicationa  of  Bnlds— (1)  Breach  of 
Contract — (a)  In  Oeneral.  Where  a  party  is  en- 
titled to  the  benefit  of  a  contract  and  can  save  him- 
self from  loss  arising  from  a  breach  thereof  at  a 
trifling  expense  or  with  reasonable  exertions,  it  is 
his  duty  to  do  so,  and  he  can  chaige  the  party  in. 
default  with  such  damages  only  as  with  reasonable 
endeavors  and  expense  he  could  not  prevent.'*    But 


b7  reason  of  a  default  on  the  i>art 
of  a  carrier  by  whom  It  Is  shipped 
to  get  it  to  the  i>olnt  to  which  it  Is 
sent,  the  carrier  cannot  claim  that 
the  Injured  party  should  have  bought 
similar  goods  on  the  market  at  the 
point  of  consignment  in  order  to  re- 
duce the  loss.  Illinois  Cent.  R.  Co. 
V.  Cobb,  84  ni.  128.  (3)  The  duty  of 
one  damaged  to  use  reasonable  exer- 
tions to  lessen  the  injury  does  not  re- 
quire a  lessee,  on  breach  of  the  les- 
sor's express  covenant  to  erect  a 
building  on  the  leased  premises,  to 
erect  it  at  an  expenditure  of  two 
hundred  dollars  or  more.  Ingalls  v. 
Beall,    88  Wash.  247,  122  P  106S. 

37.  Birmingham  R.,  etc.,  Co.  v. 
Batton.  187  Ala.  673,  65  S  934. 

[a]  maaaon  for  ml*. — "PlaintiflC 
owed  defendant  no  duty  to  be  pre- 
pared for  an  emergency  forced  upon 
her  by  defendant's  wrong."  Birming- 
ham R..  etc.,  Co.  V.  Hatton,  187  Ala. 
573,    S78,   65   S   934. 

[b]  AppUoatloa  of  mla^— In  an 
action  against  a  street  car  company 
for  refusal  to  furnish  a  transfer, 
plaintiff  may  recover  damages  in- 
curred by  being  compelled  to  walk 
to  her  destination  by  reason  of  such 
refusal,  and  her  lack  of  funds  to  pay 
another  fare  on  the  line  to  which  she 
desired  a  transfer.  Birmingham  B., 
etc.,  Co.  V.  Hatton,  187  Ala.  573,  66  S 
934. 

sa  TJ.  S.— Kentucky  DistiUeries, 
etc,  Co.  V.  Lillard,  160  Fed.  34,  87 
CCA  190;  LiUard  v.  Kentucky  Distil- 
leries, etc,  Co.,  134  Fed.  168.  67  CCA 
74. 

Iowa. — Gravea  v.  Glass,  86  Iowa 
261.   53    KW    231. 

Ky.— Illinois  Cent.  R.  Co.  v.  Doss, 
137  Ky.  859,  12«  SW  349. 

Mo. — Cronan  v.  Stutsman,  168  Mo. 
A.  46,  161   SW  166. 

N.  T. — Henry  Hall  Sons'  Co.  v. 
Sundstrom,  etc..  Co.,  138  App.  Div. 
S48,  123  NTS  390  [aff  204  nT  T.  660 
mem,  97  NB  1106  mem]. 

Ont. — McBawn  v.  McLeod,  46  U.  C. 
Q.  B.   235   [app  dism   9  Ont.  A.   339]. 

[a]  AppUoatton  of'  mle^-In  an 
action  by  a  tenant  against  his  land- 
lord for  damages  to  goods  from  a 
leaky  roof  through  a  considerable 
period  of  time,  the  tenant  was  held 
excused  from  a  failure  to  repair  the 
roof  himself,  it  appearing  that  the 
landlord  had  undertaken  to  repair  the 
leak,  and  that  he  had  made  several 
nnsucceesful  etforts  to  do  so.  Demp- 
sey  v.   Hertxfield,   30  Oa.   866. 

39.  U.  S. — U.  S.  V.  U.  S.  Fidelity. 
etc,  Co.,  236  U.  S.  512,  35  SCt  298.  69 
I.,  ed.  896;  Warren  v.  Stoddart,  105  U. 
S.  224,  26  L.  ed.  1117;  Wicker  v.  Hop- 
pock.  6  Wall.  94,  18  L.  ed.  752;  Fire- 
stone Tire,  etc.,  Co.  v.  Riverside 
Bridge  Co.,  247  Fed.  626;  Bear  Cat 
Mln.  Co.  V.  Orasselll  Chemical  Co., 
247  Fed.  286;  C&rland  v.  Heckler,  233 
Fed.  504,  147  CCA  390;  Western  Union 
Tel.  Co.  V.  Ivy,  177  Fed.  63,  100  CCA 
481 ;  Kentucky  Distilleries,  etc.,  Co.  v. 
Lillard,  160  Fed.  34.  87  CCA  190; 
D.  A.  Tompkins  Co.  v.  Montlcello 
Cotton  OH  Co.,  153  Fed.  817;  Barker, 
etc,  Larober  Co.  v.  Edward  Hlnes 
Lumber  Co.,  137  Fed.  300;  Llllard  v. 
Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.  168,  67  CCA  74;  tJ.  S.  v.  Withers, 
130  Fed.  696,  65  CCA~16;  Cunningham 
Iron  Works  v.  Warren  Mfg.  Co.,  80 
Fed.  378;  Lawrence  v.  Porter,  63  Fed. 
62,  11  CCA  27,  26  LRA  167;  Gold- 
smith V.  Tower  Hill  SS.  Co.,  37  Fed. 
806:  U.  S.  V.  Burnham.  24  F.  Cas.  No. 
14,690,  1  Mason  57;  William  Cramp, 
etc.  Ship,  etc..  Bldg.  Co.  v.  U.  S.,  60 


Ct.  CT.  179;  Worroer  v,  V.  S.,  4  Ct.  a. 
268  [rev  on  other  crounds  13  wall. 
26,  20  L.   ed.   630]. 

Ala. — Western  Union  Tel.  Co.  v. 
Jackson  Lumber  Co.,  187  Ala.  829, 
65  S  962;  Watson  v.  Klrby,  112  Ala. 
438.  20  S  824;  Dryer  v.  Lewis,  57 
Ala.  651;  Seaboard  Air  Line  R.  Co. 
V.  Patrick,  10  Ala.  A.  341,  66  S  437: 
Borden  v.  Vinegar  Bend  Lumber  Co.,' 
7  Ala.  A.  335,  345,  62  8  245  [clt  Cyc]; 
Alabama  Storage,  etc.,  Co.  v.  Kxat- 
■er  Ice  Cream  Co.,  2  Ala.  A.  604,  56  S 
767. 

Ark. — ^Bishop-Babcock-Becker  Co.  v. 
l,evinson,  173  SW  833;  Oraham  v. 
Jonesboro,  etc.,  R.  Co.,  Ill  Ark.  698, 
164  SW  729;  Western  Union  Tel.  Co. 
V.  Ivy.  102  Ark.  246,  143  SW  1078; 
Young  V.  Berman,  96  Ark.  78,  131  SW 
62,  34  LRANS  977;  St.  Louis  South- 
western R.  Co.  V.  Reagan,  79  Ark. 
484.  96  SW  168,  7  LRANS  997;  Ft 
Smith  Suburban  R.  Co.  v.  Maledon, 
78  Ark.  366,  95  SW  472. 

Cal. — Henrlci  v.  South  Feather 
Land.  etc..  Co..  170  P  1135;  Mabb  v. 
Stewart,  147  Cal.  413.  81  F  1073;  Brett 
V.   Berger,    4   Cal.  A.    12,"  87   P   282. 

Colo. — Roberts  v.  Lehl,  27  Colo.  A. 
361,   149   P  851. 

Conn. — Pratt  v.  Dunlap,  8S  Caaa, 
180.   82  A  195. 

Fla. — Moses  v.  Autuono,  56  Fla- 
499,  47  S  925.  20  LSANS  360:  Hodges 
V.  Fries,  34  Fla.  «3.  15  S  682. 

Ga-T-Alkin  v.  Perry,  119  Ga.  263, 
46  SE  93;  Mallock  v.  KIcklighter.  10 
Oa.  A.  605,  73  SE  1073;  Wmms  v. 
J.  L.  Betts  Co..  9  Ga.  A.  718.  72  SB 
271. 

111.— Peck  V.  Chicago  R.  Co..  270  111. 
34.  110  NE  414:  Fox  v.  Chicago,  etc., 
R.  Co.,  188  111.  A.  11;  Wayne  v.  Styles, 
94  Ilk  A.  616;  Hewitt  v.  Walker,  2 
111.  A.   490. 

Ind. — Cincinnati,  etc..  Air  Line  R. 
Co.   V.   Rodgers.   24   Ind.  103. 

Iowa. — Reinklng  v.  Goodell.  183 
NW  774;  Kimball  Bros.  Co.  v.  ClU- 
sens'  Gas.  etc.,  Co.,  141  Iowa  638,  118 
NW  891;  Beymer  v.  McBride,  37  lo'wa 
114. 

Kan. — ^Atkinson  v.  Kirkpatrick,  90 
Kan.  515,  136  P  579;  Hanson  v.  Atchi- 
son, etc,  R  Co.,  88  Kan.  313.  128  P 
184;  Frlck  Co.  v.  Falk,  60  Kan.  844.  32 
P  360;  Shermai^  Center  Town  Co.  v. 
Leonard.  46  Kan.  354,  26  P  717,  26 
AmSR  101. 

Ky. — Hollerbaoh,  etc, '  Contract  Co. 
v.  WUkins.  130  Ky.  61.  112  SW  1126; 
New  York  Fidelity,  etc..  Co.  v.  South- 
ern R.  News  Co..  101  SW  900.  31  KyL 
55;  Ward  v.  Brand,  99  SW  626,  30 
KyL  827;  Hazlip  v.  AustiU,  4  KyL 
982. 

La. — New  Iberia  Sugar  Co.  v.  La- 
garde,  130  La.  887.  68  S  16;  Bennett 
v.  Southern  Scrap  Material  Co..  121 
La.  204.  46  S  211;  Campbell  v.  Milten- 
berger,  26  La.  Ann.  72;  Dancy  v.  Hay- 
ward,  4  La.  A.  (Orleans)  111;  Green 
V.  Farmers  Cons.  Dairy  Co.,  1  La. 
A.    (Orleans)   286. 

Me. — Miller  v.  Mariner's  Church,  7 
Me.   51,  20  AmD  341. 

Md. — Furstenburg  v.  Fawsett,  61 
Md.  184. 

Mass. — R.  H.  White  Co.  v.  Remick, 
198  Mass.  41,  84  NB  113;  Ingralmm 
V.  Pullman  Co.,  190  Mass.  33,  76  NE 
237,  2  LRANS  1087. 
'  Mich. — Sauer  v.  McCaintlc-Marshall 
Constr.  Co.,  179  Mich.  618,  629.  146 
NW  422  [clt  Cyc];  Harrington-Wlard 
Co.  V.  Blomstrom  Mfg.  Co.,  166  Mich. 
276,   131   NW  559. 

Miss. — Scott  V.  Green  River  Lum- 
ber Co.,  77  S  309;  'Vicksburg,  etc,  R. 
Co.  V.  Ragsdale,  46  Miss.  458. 


Mo. — ^Haysler  v.  Owen,  61  Mo.  270; 
Fisher  V.  (Joebel,  40  Mo.  476;  Nlehaus 
V.  GlUanders,  (A.)  184  SW  949;  Bar- 
nett  V.  Blwood  Grain  Co.,  168  Mo.  A. 
468.  133  SW  868:  Shelby  v.  Missouri 
Pac  R.  Co..  77  Mo.  A.  205.  See  Heed 
V.  Pierce.  8  Mo.  A.  669  mem. 

N.  J. — Ramsey  v.  PertK  Amboy 
Shipbuilding,  etc,  Co.,  72  N.  J.  So. 
166,  65  A  461  [aff  73  N.  J.  Sq.  742 
mem,  70  A  1101  mem]. 

N.  T. — Ware  Bros,  Co.  v.  Cortland  ' 
Cart,  etc..  Co.,  210  N.  T.  122.  103  NB 
890;  Seattle  v.  New  York,  etc.,  Con- 
str. Ck>.,  196  N.  Y,  346,  89  NE  831 
[mod  127  App.  Div.  923  mem.  111 
NY8  1109  mem,  and  rearg  den  197 
N.  Y.  668  mem,  91  NE  1110  mem]; 
Milage  V.  Woodward.  186  N.  Y.  252, 
78  NE  873;  Riendeau  v.  Bullock.  147 
N.  Y.  289,  41  NB  561:  Jenks  v.  Qulnn, 

137  N.  Y.  223,  33  NB  376  [aff  81  Hun 
427,  16  NYS  240];  Horton  v.  Bauer, 
129  N.  Y.  148,  29  NE  1  [aff  13  NYS 
773];  Allen  v.  McConlhe,  124  N.  Y. 
342.  26  NB  812;  Johnson  v.  Meeker, 
96  N.  Y.  93,  48  AmR  609  [aff  31  Hun 
92];  Colt  V.  Owens,  90  N.  Y.  86<; 
Parsons  v.  Sutton,  66  N.  Y.  .92  [aff  89  . 
N.  Y.  Super.  544];  Howard  v.  Daly, 
61  N.  Y.  362,  19  AmR  286;  Penn  v. 
Buffalo,  etc..  R.  Co..  49  N.  Y.  204.  10 
AmR  355;  Baldwin  v.  U.  S.  Tele- 
graph Co.,  45  N.  Y.  163,  8  AmR  165; 
Dillon  v.  Anderson,  43  N.  Y.  231; 
Milton  V.  Hudson  River  Steam-Boat 
Co.,  37  N.  Y.  210.  4  Transcr.  A.  252; 
Hamilton  v.  McPherson.  28  N.  Y. 
72,  84  AmD  830;  National  Nassau 
Bank  v.  Ludlngton,  164  App.  Div.  468, 
149   NYS   967;    Joseph   v.    Sulsberger, 

138  App.  Div.  499.  121  NYS  73; 
Pelrce  v.  Cornell,  117  App.  Div.  86, 
102  NYS  102;  Frey  v.  New  York 
Cent.,  etc.,  R.  Co.,  114  App.  Div.  747, 
100  NYS  225;  Brown  v.  Weir.  96  App. 
Dl^  78.  88  NYS  479;  Empire  State 
Ba#  Co.  V.  McDermott,  89  App.  Div. 
234,  85  NYS  787;  Peyser  v.  Lund, 
89  App.  Div.  196.  86  NYS  881;  Rail- 
way Adv.  Co.  V.  Standard  Rock  Candy 
Co.,  8S  App.  Div.  191.  83  NYS  »38 
[aff  178  N.  Y.  670  mem.  70  NE  1108 
mem];  Dunn  v.  Allen,  69  App.  Div. 
561,  66  App.  Div.  637,  67  NYS  218; 
Niagara  Falls  Paper  Co.  v.  Lee,  20 
App.  Dlv^  217,  47  NYS  1:  Baker 
Transfer  Co.  v.  Merchants'  Refriger- 
ating, etc.,  Co.,  12  App:  Div.  260,  42 
NYS  78:  Manhattan  Stamping  Works 
V.  Koehler,  46  Hun  160;  Hogle  v.  New 
York  Cent.,  etc.,  R.  Co.,  28  Hun  363; 
Fox  V.  Everson,  27  Hun- 855;  Funch  v. 
Abenheim,  20  Hun  1;  Wetmore  v. 
Jaflray,  9  Hun  142;  Smith  v.  Pettee, 
7  Hun  334  [rev  on  other  grounds  70 
N.  Y.  13];  White  v.  Fuller,  67  Barb. 
267;  Arctic  F.  Ins.  Co.  v.  Austin,  64 
Barb.  669  [rev  on  other  grounds  69 
N.  Y.  470,  26  AmR  222];  Worth  v. 
Edmonds,  52  Barb.  40;  Terry  v.  New 
York.  21  N.  Y.  Super.  604;  Blxby  ▼. 
Bennett,  3  Daly  226;  Stevens  v.  State, 

.66  Mlsc  240,  121  NYS  402;  Napier  v. 
Spielman,  64  Misc  96,  103  NYS  982 
[aff  127  App.  Div.  567,  111  NYS  983 
(aff  196  N.  Y.  676  mem,  90  NE  1162 
mem)];  Mendell  v.  Wlllyoung,  42 
Misc  210,  86  NYS  847;  Noble  v. 
American  Three-Color  Co.,  37  Misc. 
96,  74  NYS  764;  Brauer  v.  Oceanic 
Steam  Nav.  Co.,  34  Misc  127,  69  NYS 
466  [mod  on  other  grounds  66  App. 
Div.  606,  73  NYS  291];  Hochberg 
Contracting  Co.,  Inc.,  v.  F.  &  P.  Auto 
Transp.  Co.,  Inc.,  158  NYS  879;  Ralph 
B.  Carter  Co.  v.  Fisher,  121  NY8 
614;  Taylor  v.  Read,  4  Paige  661. 

N.  C— Mt.  Gllead  Cotton  Oil  Co.  T. 
Western  Union  Tel.  Co.,  171  N.  C. 
705.  89  SE  21;  TUUnghast-Styles  Co.. 
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V.  Provident  Cotton  UUls,  14S  N.  a 
268,  66  8K  621. 

N.  D.— Wltaon  V.  K.  Co.,  80  N.  D. 
456,  163  NW  429,  LRA1916E:  991. 

Okl. — St.  Loula,  etc.,  R.  Co.  v.  Drey- 
fus, 37  Okl.  492,  494.  132  P  491,  Ann 
Ca»1917C  607   [cit  Cyc]. 
'  Or. — Feeney    v.    Stone,    171    P    569; 
StlUwell  V.  HIU,  189  P  1174. 

Porto  Rtoo. — Sucrerle  Centrale  Co- 
loBO  V.  Estevea,  4  Forto  Rico  Fed.  25. 

S.  C. — Hunter  v.  Southern  R.  Co., 
90  8.  C  507,   73  8E  1017. 

8.  D. — Gardner  v.  Welch,  21  8.  D. 
151,  110  NW  110. 

Tenn. — Oibson  v.  Carlin,  13  Lea 
440. 

Tex. — Jones  v.  George,  61  Tex.  846, 
48  AmR  280;  Brandon  v.  Gulf  City 
Cotton  Press,  etc.,  Co.,  61  Tex.  121; 
Klncannoi)  v.  Independent  Cotton  OU 
Co.,  (Civ.  A.)  196  SW  878;  A.  S. 
Cameron  Steam  Pump  Works  v.  Lub- 
bock Light,  etc.,  Co.,  (Civ.  A.)  167 
SW  266;  Waterman  Lumber,  etc.,  Co. 
V.  Holmes,  (Civ.  A.)  161  SW  70:  Mur- 
ray-Co. v.  Putman,  (Civ.  A.)  154  SW 
245;  Western  Union  Tel.  Co.  v.  Fed- 
erolf,  (Civ.  A.)  145  SW  314;  Poutra 
V.  Martin,  (Civ.  A.)  135  SW  725; 
Zlegler  v.  Gerlach,  59  Tex.  Ctv.  A. 
96,  125  SW  80;  Western  Union  Tel. 
Co.  V.  Williams,  57  Tex.  Clv.  A.  267, 
122  SW  280;  A.  B.  Frank  Co.  v.  A.  H. 
Motley  Co.,   (Civ.  A.)   87  SW  868. 

Vt. — Humphreysvllle  Copper  Co.  v. 
Vermont  Copper  Min.  Co.,   38  Vt.   92. 

Va.— McCorkle  v.  Kincaid,  93  SB 
642;  Stone*ga  Coke,  etc.,  Co.  v.  Ad- 
dington,  112  Va.  807,  813,  78  SB  267, 
37   LRANS   969    [quot   Cyc]. 

Wash. — ^Kennedy  v.  Mellicke  CM- 
culalor  Co.,  90  Wash.  238,  155  P  1043. 

W.  Va. — ^Huntington  E^asy  Payment 
Co.  V.  Parsons,  62  W.  Va.  26,  67  SB 
253,  126  AmSR  954,  9  LRANS  1130; 
Grlfllth  V.  Blackwater  Boom,  etc.,  Co., 
55  W.  Va.  604,  \48  SE  442,  69  LRA  124; 
Hurxthal  v.  St.  Lawrence  Boom,  etc., 
Co.,  63  W.  Va.  87,  44  8E  520,  97  AmSR 
954. 

Wis. — Hammond  v.  Sandwich  Mfg. 
Co.,  146  Wis.  485.  131  NW  1097;  Da- 
vidor  V.  Bradford,  129  Wis.  624.  109 
NW  576;  Kellogg  v.  Mallck.  125  Wis. 
239,  103  NW  1116,  4  AnnCas  893; 
Northern  Supply  Co.  v.  Wangard,  123 
Wis.  1.  100  NW  1066,  107  AmSR  984; 
Bradley  v.  Denton,  8  Wis.  557. 

Eng. — Jamal     v._   MooUa     Dawood, 


[1916]  1  A.  C  176,  L.  R.  43  Indlui 
Vpp.  6;  British  Westlnghouse  BlA- 
trlc,    etc.,_COy    Ltd.    v.    Underground 


App.   6;   British   Westlnghouse   Bl 
trie,    etc.,   Co.,    Ltd.    v.    Undergrou.... 
Bleotrlo   R.   Co.,    Ltd.,    [1912]    A.    C. 
673. 

Can. — Great  Northern  R.  Co.  v. 
Furnesa,  42  Can.  S.  C.  234  [varying 
32  Que.  Super.  121];  Foley  v.  Mctl- 
wee,  27  DomLR  196,  33  WestLR  928 
[atr  22  B.  C.   38,   33  WestLR   278].     . 

Sask. — Howell  v.  Armour,  6  Sask. 
L.    25. 

[a]  ZUwrtnttima. — (1)  A  mechan- 
ic undertaking  to  make  and  deliver 
a  crank  to  a  steamer  as  soon  as  pos- 
sible is  liable  only  for  the  damages 
caused  by  her' detention  during  the 
time  actually  necessary  to  obtain  a 
suitable  crank,  after  a  reasonable 
period  has  elapsed  for  the  perform- 
ance of  his  agreement.  Cable  y. 
Leeds,  6  La.  Ann.  298.  (2)  Where 
defendant  contracted  to  deliver  a  cer- 
tain kind  of  lumber  to  plaintiff  but 
failed  to  do  so  at  the  time  agreed 
upon,  although  he  did  deliver  it  later 
when  plaintiff  refused  to  accept  it 
and  returned  It,  lumber  of  that  sort 
being  still  very  much  in  demand  at 
plaintllTs  place  of  business,  It  was 
held  that  it  was  plaintlfTs  duty  to 
have  reduced  the  damages  by  keep- 
ing the  lumber  and  using  it,  and  that 
he  could  recover  only  for  the  loss 
suffered  by  the  delay.  Halstead  Lum- 
ber Co.  V.  Sutton,  46  Kan.  192.  26  P 
444.  (3)  Where  a  tenant  breaks  his 
lease  and  abandons  the  premises  the 
landlord  must  make  a  reasonable  ef- 
fort to  mitigate  the  damages  and 
may  do  so  by  reletting  the  premises 
for  a  less  amount.^  In  re  HuUlngs 
Clothing   Co.,    238.  Fed.    58,    151    CCA 


134,  LRA1918A  639.  (4)  Where  a 
party  seeks  to  recover  damages 
caused  by  defective  construction  of 
property,  it  is  bis  duty  to  use  rea- 
sonable efforts  to  protect  himself 
therefrom,  and  he  can  recover  only 
for  such  expenses  as  he  could  not 
have  avoided  by  the  exercise  of  rea- 
sonable diligence.  Mather  v.  Butler 
County,  28  Iowa  253;  Campbell  v. 
Mlltenberger,  26  La.  Ann.  72;  Gibson 
V.  Carlin,  13  Lea  (Tenn.)  440.  (5) 
Where  defendant,  in  an  action  for 
the  contract  price  of  a  roof,  set  up 
by  way  of  counterclaim  the  damage 
to  his  machinery  caused  by  a  leakage 
In  the  roof  before  it  was  blown  off, 
owing  to  the;  alleged  negligent  work 
of  plaintiff.  It  was  held  that  the  coun- 
terclaim should  not  be  allowed,  it  ap- 
pearing that  the  roof  l,eaked  from  the 
time  it  was  put  on,  and  it  being  neg- 
ligence therefore  on  the  part  of  de- 
fendant to  put  In  the  machinery. 
Muth  V.  Frost,  68  Wis.  425,  32  NW 
231.  (6)  Where  a  contract  for  the 
rent  of  a  store  building  was  broken 
by  the  refusal  to  put  plaintiff  in  pos- 
session of  the  same,  it  was  held  to  , 
be  the  duty  of  plaintiff  to  mitigate' 
the  damages  by  accepting  another 
store  which  had  been  ^offered  In  the 
same  vicinity,  and  which  was  equally 
well  suited  for  the  purposes  inten'd- 
ed.  Hodges  v.  Fries,  34  Fla,  63,  15 
S  682.  (7)  In  an  action  on  a  note 
for  the  price  of  barrels  furnished 
plaintiff's  distillery,  an  instruction 
that  if  the  barrels  were  leaking  and 
defendant  could  not  have  transferred 
the  contents  without  considerable 
loss  to  herself,  then  she  was  not 
bound  to  do  so  but  might  still  re- 
cover for  the  leakage  is  properly 
refused,  as  a  party  cannot  stand  by 
and  see  his  property  go  to  waste 
when  by  reasonable  exertion  and  ex- 
pense he  might  save  It.  Graham  v. 
pliszner,  28  111.  A.  269.  (8)  The  meas- 
ure of  damages  for  the  failure  of  the 
vendor  to  comply  with  his  contract 
to  dig  a  well  for  supplying  water  is 
the  probable  cost  of  obtaining  water,' 
and  not  the  damage  suffered  by  the 
purchaser  by  reason  of  his  want  of 
water,  as  It  was  his  duty  to  make  an 
Intelligent  effort  at  his  own  cost  to 
supply  the  water  upon  the  failure  of 
the  vendor  within  a  reasonable  time 
to  comply  with  his  contract.  HasUp 
V.  Austin.  4  KyL  982.  (9)  Where 
plaintiff  contracted  to  install  certain 
cottonseed  machinery  in  defendant's 
factory  within  a  specified  time,  and, 
foreseeing  that  it  would,  be  unable  to 
deliver  the  machinery  in  time,  noti- 
fled  defendant,  urging  htm  not  to 
accumulate  seed,  it  was  defendant's 
duty  to  reduce  its  damages  to  a  min- 
imum, and  It  was  not  justified  in 
purchasing  such  improvident  quanti- 
ties of  seed  that  It  was  necessary 
to  store  the  same  on  the  ground,  ex- 
posed to  the  elements,  and  charge 
the  damage  to  plaintiff.  D.  A.  Tomp- 
kins Co.  v.  Montlcello  Cotton  Oil  Co., 
153  Fed.  817.  (10)  Where  a  tenant, 
knowing  that  his  landlord  had  failed 
to  furnish  water,  planted  crops  which 
died,  he  cannot  recover  as  damages 
for  breach  the  value  of  the  crops. 
Roberts  v.  Lehl,  27  Colo.  A.  361,  149 
P  851.  (11)  Where  plaintiff  was  to 
procure  the  consignment  of  the  en- 
tire product  of  certain  silk  mills  to 
defendants,  and  was  to  receive  a  cer- 
tain commission  on  the  sale  of  the 
goods,  defendants  agreeing  to  provide 
a  store  for  the  sale  of  the  goods  and 
a  porter  and  ehtry  clerk  at  their  own 
expense,  plaintiff,  on  the  breach  of 
the  contract  by  defendants,  had  no 
right  to  continue  his  equipment  for 
the  performance  of  the  contract  and 
charge  defendant  with  Dfnce  or  store 
rent  and  the  salary  of  such  porter 
and  entry  clerk.  Napier  v.  Spiel- 
mann,  64  Misc.  96,  103  NTS  982  [aff 
127  App.  Dlv.  667,  111  NTS  983  (aff 
196  >?.  T.  676  mem,  90  NE  1182 
mem)].  (12)  Where  defendant  agreed 
with  plaintiff  to  furnish  and  erect 
the  Iron  work  in  a  building  for  the 


erection  of  which  plalritUt  had  the 
contract,  and  defendant  failed  to  per- 
form his  contract.  It  was  the  duty 
of  plaintiff  to  proceed  to  procure  and 
erect  the  ironwork  .with  reasonable 
diligence,  as  cheaply  as  possible,  so 
as  to  limit  plaintiff's  claim  for  dam- 
ages. Peirce  v.  Ck>rnell,  117  App.  Dlv. 
66,  102  NTS  ;L02.  (13)  Where,  by  a 
contract  between  a  railroad  and  Its 
servant,  it  was  required  to  trans- 
port him  to  Its  hospital  in  case  of 
his  being  injured  In  the  master's 
service,  he  was  not  entitled  to  re- 
cover for  suffering  and  pain  caused 
by  delay  in  furnishing  him  trans- 
portation after  injuries,  where  he 
could  have  reached  the  hospital  by 
paying  his  fare  with  money  In  his 
possession.  St.  Louis  Southwestern 
R.  Co.  V.  Reagan,  79  Ark.  484,  96  SW 
168,  7  LRANS  997.  (14)  Where  the 
cattle  of  two  shippers  were  intermin- 
gled while  en  route  when  being  wa- 
tered, that  one  shipper  received  In- 
ferior cattle  in  place  of  his  own  is 
not  ground  for  damages  where  he 
made  no  effort  subsequently  to  cor- 
rect the  mistake.  Hanson  v.-  Atchi- 
son, etc.,  R.  Co.,  88  Kan.  313,  128 
P  184.  (15)  Where  an  advertiser 
contracts  with  a  trade  Journal  for 
the  publication  of  an  advertisement 
having  a  particular  location  In  the 
Journal  for  one  year,  and  before  pub- 
lication attempts  to  cancel  the  con- 
tract but  the  publisher  refusjes  to 
consent  thereto  and  publishes  the  ad- 
vertisement during  the  entire  term  of 
the  contract,  if  a  person  can  be 
found  by  reasonable  diligence  who 
desired  to  contract  for  an  advertise- 
ment covering  the  particular  place  in 
the  Journal  occupied  by  such  adver- 
tisement it  is  the  duty  of  the  pub- 
lisher' to  accept  the  same.  Ware 
Bros.  Co.  V.  Cortland  Cart,  etc.,  Co.. 
210  N.  T.  122,  103  NE  890.  (16) 
Where  a  settlement  contract  between 
a  contractor  and  a  subcontractor  re- 

?uired  the  latter  to  pay  rent  for 
orms  until  the  work  was  completed, 
which  it  failed  to  do,  the  contractor 
was  bound  to  pay  the  rent  and  re- 
tain the  forms,  if  by  so  dolMg  it 
could  mlnimlxe  his  damages.  Na- 
tional Nassau  Bank  v.  Ludlngton,  164 
App.  Dlv.  466,  149  NTS  967.  (17) 
Where  defendant,  aftbr  breach  by 
plaintiff  of  his  contract  to  sell  cer- 
tain goods  for  defendant,  retains  the 
goods  for  an  unreasonable  time  with- 
out attempting  to  sell  the  same,  and 
until  they  besome  unsalable,  he  can- 
not recover  damages.  A.  B.  Frank 
Co.  v.  A.  H.  Motley  Co.,  (Tex.  Clv. 
A.)  37  SW  868.  (18)  Negotiations 
between  plaintiff  and  defendant  re> 
suited  in  plaintiff's  turning  over  to 
defendant  a  stock  of  goods,  and  de- 
fendant causing  certain  land  to  be 
conveyed  to  plaintifTB  son  subject  to 
a  mortgage  which,  under  a  deed,  the 
grantee  assumed,  and  defendant  and 
plaintiff  ex;ecuted  a  Written  agree- 
ment which  recited  that  defendant 
assumed  control  of  the  land,  that 
he  had  agreed  to  pay  Interest  on  the  , 
mortgage  on  the  land,  and  to  guar- 
antee a  certain  sum  within  Ave  years, 
plaintiff  to  pay  taxes  and  furnish  a 
deed  when  requested  by  defendant 
on  payment  of  the  sum  mentioned, 
defendant  to  be  entitled  to  any  ex- 
cess over  such  sum  and  the  mortgage. 
Defendant  failed  to  pay  interest,  and 
the  mortgage  was  foreclosed  and 
plaintiff  sued  to  recover  the  sum  in 
question.  It  wals  held  that  plaintiff, 
having  had  actual  knowledge  that 
defendant  was  not  paying  interest 
as  agreed,  and  having  neglected  to 
pay  the  interest  himself,  was  enti- 
tled to  recover  the  sums  of  interest 
which  defendant  neglected  to  pay. 
with  interest  on  such  sums  at  the 
legal  rate  when  each  should  have 
been  paid,  and  could  not  recover  on 
the  guaranty.  Gardner  v.  Welch,  21 
S.  D.  161,  110  NW  110.  (19)  In  a 
contract  for  the  Bale  of  negotiable 
securities  the  measure  of  damages 
for    a   breach    Is    the    difference   be- 


Btor  tatar  «m*b,  avrslopmeBta  and  oIi»nff«a  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  noniber. 
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be  is  only  required  to  act  reasonably,***  and  it  should  |  appear  that  his  action  would  result  in  a  probaible 


tween  the  contract  price  and  the 
market  price  at  the  date  of  the 
breach,    with    an    obligation    on    the 

Sart  of  the  seller  to  mitigate  the 
amages  by  getting  the  best  price  he 
can  at  the  date  of  the  breach,  and 
the  seller  Is  not  bound  to  reduce  the 
damages.  If  he  can,  by  subsequent 
f^les  at  better  prices.  Jamal  v.  Mool- 
la  Da  wood.  [1916]  1  A.  C.  175,  U  R. 
43    Indian   App.    6. 

[b]  AppUoattons  of  ml*. — (1)  A 
purchaser  of  real  estate  is  entitled  to 
recover  nominal  damages  only  of  the 
vendor  for  a  breach  of  a  contract 
to  loan  the  purchaser  money  with 
which  to  build  a  house  on  the  land, 
where  it  does  not  appear  that  the 
purchaser  made  any  effort  to  borrow 
the  money  of  others,  nor  that  for  any 
reason  she  could  not  have  borrowed 
it  if  she  had  made  such  effort.  Good- 
en    V.    Moses,   99   Ala.   230,    13    S    765. 

(2)  In  an  action  for  the  breach  of  a 
contract  to  pay  a  broker  a  certain 
commission  upon  securing  an  order 
for  a  particular  article,  defendant  is 
entitled  to  show  that  the  broker  took 
the  order  which  it  had  refused  to  fill 
to  a  third  person  who  accepted  It  and 
I>ald  the  broker  a  commission  there- 
for. Canton-Hughes  Pump  Co.  v. 
Llera.    20B    Fed.    209,    123    CCA    397. 

(3)  Generally  speaking  a  tenant  must 
at  all  times  exercise  ordinary  care 
to  prevent  injury  by  failure  to  keep 
a  covenant  to  repair,  and  he  cannot 
recover  for  damage  he  could  have 
avoided  by  such  care.  Sanger  v. 
Smith,  <Tez.  Civ.  A.)  135  SW  189. 
<4)  A  party  to  an  executory  qpntract 
for  the  manufacture  and  delivery  of 
goods.  Injured  by  the  other's  re- 
scission, cannot  recover  additional 
damages  by  ignoring  such  rescission 
and  proceeding  with  the  manufacture 
and  delivery.  Delaware  Mar.  Supply 
Mfg.  Co.  V.  Philadelphia  Lamp  Mfg. 
Co.,  28  Del.  624,  96  A  235,  28  Del.  81. 
90  A  595.  (5)1  Injury  to  logs  from 
exposure  cannot  be  recovered  for 
failure  of  plaintlfE  to  complete  his 
logging  contract  in  time  limited,  de- 
fend'int  having  the  right  to  complete. 
Ford  Lumber,  etc,  Co.  v.  Comett,  171 
Ky.  404,  188  SW  466.  (6)  In  an  ac- 
tion for  breach  of  contract  to  fur' 
nish  certain  catalogues,  plaintiff 
must  show  either  an  attempt  to  pro- 
cure other  catalogues,  or  that  It  was 
impossible  to  do  so,  or  some  fact  to 
take  the  case  out  of  the  general  rule 
that  plaintiff  must  have  so  acted  as 
to  have  made  his  damages  as  small 
as  possible.  Noble  v.  American 
Three-color  Co..  37  Misc.  96,  74  NYS 
764.  (7)  When  a  party  to  a  building 
contract  is  liable  in  damages  for  the 
nonperformance  of  his'  obligations, 
the  other  party  is  bound  to  act  so 
as  to  diminish  these  damages  as  far 
as  possible.  When  the  work  of  con- 
struction is  stopped  indefinitely  by 
order  of  the  owner,  and  the  contrac- 
tor proposes  to  demand  (he  resilia- 
tlon  of  his  contract  on  account  of 
such  suspension,  he  should  notify  his 
subcontractors  not  to  continue  the 
work  so  as  to  diminish  the  damages 
which  might  result.  Tessler  v.  Notre 
Dame-du-Perpetual-Secours,  52  Que. 
Super.  610.  (8)  Where  defendant  re- 
fused to  pay  for  the  amount  of  lum- 
ber the  contract  contemplated  that 
plalntiir  should  cut  per  month,  and 
plaintiff  was  duly  informed,  he  is  Jus- 
tified in  accepting  defendant's  small 
orders  for  the  purpose  of  minimiz- 
ing damages.  Phillips. v.  Todd,  (Mo. 
A.)  180  SW  1039.  (9)  Money  paid 
by  a  school  district  for  teachers'  sal- 
aries for  the  time  they  were  unable 
to  teach,  because  of  the  noncomple- 
tion  of  a  schoolhouse  within  the  time 
stipulated  in  the  contract  for  its 
erection,  cannot  be  recovered  by  the 
district,  as  nonllquldated  damages 
for  delay  in  the  oompletion  of  the 
building,  where  at  the  time  the  teach- 
ers were  engaged  the  school  ttfflcers 
kn«w  that  the  Dullding  would  not  be 
ready  for  occupancy  at  the  beginning 


of  the  school  term.  Brown  v.  Ban- 
natyne  School  Dist.,  (Man.)  6  DomLR 
623,  21  WeatLR  827. 

[c]  Aa  Intrnotlon  that  plaintiff 
could  not  recover  if  he  himself  could 
have  done  what  defendant  failed  to 
do  goes  beyond  rule.  Ash  v.  Soo  Sing 
Lung,   (Cal.)   170  P  843. 

[d]  Oontxaot  to  proenr*  laannuM*. 
—<)ne  who  knows  of  a  breach  of  con- 
tract to  procure  insurance  in  time  to 
protect  himself,  by  himself  securing 
Insurance,  cannot  recover  as  damages 
a  loss  from  fire.  Seaman  v.  Rindge, 
195   Mich.    417,    1(1   NW   919. 

40.  U.  8.—V.  a.  v.  U.  S.  Fidelity, 
eta.  Co.,  236  U.  S.  512,  35  SCt  298,  59 
L.  ed.  696;  Llllard  v.  Kentucky  Dis- 
tilleries, ate,  Co.,  134  Fed.  168,  67 
CCA    74. 

Ala. — Bixby-Theirson  Lumber  Co. 
V.  Evans,  167  Ala.  431,  62  S  843,  140 
AmSR  47,  29  LRANS  194;  Alabama 
Storage,  etc.,  Co.  v.  Kratser  Ice  Cream 
Co.,  2  Ala.  A.  604,  66  S  767. 

Ark. — St.  Louis,  eta,  R.  Co.  v. 
Bliss-Cook  Oak  Co.,  118  Ark.  82S,  176 
SW  326. 

C^l. — Chambers  v.  Land,  eta,  Co.,. 
(A.)  164  P  404. 

Ga. — Phosphate  Min.  Co.  v.  Atlanta 
Oil,  eta,  Co.,  20  Ga.  A.  660,  98  SB 
532;  National  Refrigerator,  etc..  Sup- 
ply Co.  V.  Parmalee,  9  Ga.  A.  72S, 
72  SB  191. 

111. — Chicago  Sanitary  Dist.  v.  Mc- 
Mahon,  eta,  Co.,  110   111.  A.   510. 

Mich. — Rudell  v.  Grand  Rapids 
Cold-storage  Co.,  136  Mich.  528,  99 
NW  756. 

Mo. — Hurst  V.  St.  Louis,  etc.,  R. 
Co.,  117  Mo.  A.  25,  94  SW  794. 

Mont. — Brazell  v.  Cohn,  32  Mont. 
556.   81  F  339. 

Nebr. — McCleneghan  v.  Omaha,  eta, 
R.  Co.,  25  Nebr.  623,  41  NW  360,  13 
AmSR  608. 

N.  T.— Allen  v.  McConihe,  124  N.  T. 
342.  26  NB  812  [aff  12  NYS  232]; 
Roberts  v.  White,  73  N.  Y.  375;  Leon- 
ard V.  New  York,  etc.,  Tel.  Co.,  41  N. 
Y.  644,  1  AmR  446;  Wien  v.  New  York 
Cent.,  etc.,  R.  Co.,  86  Mlsa  42,  146 
NYS    1010. 

Tex. — Klncannon  v.  Independent 
Cotton  Oil  Co.,  (Civ.  A.)  196  SW  878; 
American  Rio  Grande  Land,  etc.,  Co. 
v.  Mercedes  Plantation  Co.,  (Civ.  A.) 
186  SW  286. 

Wash. — ^Yamaoka  v.  Kloeber,  71 
Wash.  598.  129  P  387. 

[a]  ZUnatmtioaa, — (1)  The  con- 
signee of  perishable  goods  which 
after  delay  are  received  in  a  badly 
deteriorated  condition,  and  which 
have  no  market  price  does  all  that 
may  fairly  be  required  of  him.  to 
save  the  carrier  from  loss,  where  he 
sells  at  the  point  of  destination  for 
the  best  price  that  they  will  bring. 
Gulf,  eta,  R.  Co.  v.  Texas  Packing 
Co.,  244  U.  S.  31,  37  SCt  487.  (2) 
The  builder  under  a  building  con- 
tract is  not  required  to  exercise  his 
option  to  rebuild  in  case  of  a  viola- 
tion of  the  contract  by  the  contrac- 
.tor,  where  he  does  not  act  unreason- 
ably. U.  S.  V.  U.  S.  Fidelity,  etc., 
Co.,  2*6  U.  S.  612,  36  SCt  298,  59  L. 
ed.  696.  (3)  One  whose  beef  cattle 
are  driven  from  their  feed  yard  by 
an  overflow  caused  by  the  fault  of 
another,  while  be  must  take  such 
care  of  them  as  that  the  loss 
will  be  as  slight  as  possible,  is  not 
bound  to  put  them  on  what  he  re- 
gards a  poor  market,  although  they 
are  in  a  marketable  condition.  Mc- 
Cleneghan V.  Omaha,  etc.,  R.  Co.,  25 
Nebr.  623.  41  NW  360,  13  AmSR  608. 
(4)  In  an  action  by  a  tenant  for  a 
breach  of  covenant  by  a  landlord  to 
remove  personal  property  from  prem- 
ises, evidence  of  a  threat  by  the 
landlord  to  make  trouble  for  the  ten- 
ant If  he  should  remove  the  land- 
lord's feed  absolved  the  tenant  from 
obligation  to  lessen  damages  by  re- 
moving the  feed  at  his  own  expense. 
Run  v.  Rainey.  99  Kan.  67,  160  P 
1016.  (5)  The  shipper  was  not  bound 
to  accept  the  consignee's  offer  to  take 


the  goods  at  two  thirds  of  their 
value]  where  they  had  not  been  de- 
livered after  long  delay.  Instead  of 
having  them  returned  to  the  shipper, 
although  they  were  sold  on  return 
for  only  one  half  of  their  value. 
Wlen  v.  New  York  Cent.,  etc.,  R.  Co., 
86  Misa  42,  146  NYS  1010.  (6)  The 
rule  requiring  a  person  whose  cab- 
bage plants  were  destroyed  through 
the  failure  of  an  irrigation  company 
to  furnish  water  to  mitigate  his  dam- 
ages merely  required  that  he  make 
a  reasonably  diligent  inquiry  for  oth- 
er plants  In  the  vicinity  and  not 
that  he  seek  plants  elsewhere.  Amer- 
ican Rio  Grande  Land,  etc.,  Co.  y. 
Mercedes  Plantation  Co.,  (Tex.  Civ. 
A.)  156  SW  286.  (7)  A  shipper  whose 
goods  were  mlsdelivered  by  the  car- 
rier to  another  carrier  and  trans- 
ported to  a  wrong  destination  was 
not  bound  to  reduce  the  damages  by 
reshlpping  the  goods  to  the.  starting 
point  and  then  to  the  proper  destt- 
nation.  causing  a  delay  of  three  or 
four  weeks  rather  than  to  ship  direct 
from  the  wrong  to  the  proper  des- 
tination, where  he  was  under  obliga- 
tion to  make  prompt  delivery,  and 
also  because  the  suggested  action  is 
more  than  is  required  by  the  rule 
that  plaintiff  must  use  reasonable 
care  to  make  the  damages  as  small 
as  possible.  Spiero  v.  New '  York 
Cent.,  etc.,  R.  Co.,  64  Misc.  5S,  117 
NYS  1039  Xrev  on  other  grounds  137 
App.  Div.  '945  mem,  123  NTS  1146 
mem].  (8)  A  purchaser  of  animals 
to  which  the  seller  agreed  to  furnish 
registration  certificates  was  held  un- 
der no  obligation  to  mitigate  his  dam- 
ages by  himself  procuring  the  certifi- 
cates, where  such  procurement  neces- 
sitated information  not  in  his  pos- 
session but  in  the  possession  of  the 
seller.  Yamaoka  v.  Kloeber,  71  Wash. 
698,  129  P  387.  (9)  Where  plaintiffs 
butter  was  damaged  in  defendant's 
storage  plant,  and  plaintiff  was  of- 
fered within  one  half  cent  per  pound 
of  the  then  market  price,  and  it  #as 
not  clear  to  Just  what  extent  the 
butter  had  been  injured,  and  the  pe- 
riod of  bailment  had  not  expired, 
and  defendant  dl(\  not  request  tlia't 
the  butter  be  taken  from  its  custody 
'nor  offer  to  take  it  at  any  price,  plain-, 
tiff    was    bound    to    use    good    faith, 

?ood  Judgment,  and  reasonable  ef- 
ort  in  disposing  of  It  with  no  more 
loss  than  was  necessary,  but  he  was 
not  bound  to  accept  the  price  of- 
fered. Rudell  V.  Grand  Rapids  Cold 
Storage  Co.,  136  Mich.  528,  99  NW 
766.  (10)  Where  a  car  of  fruit  was 
diverted  during  transit  by  agreement 
with  the  initial  carrier,  the  shipper 
was  under  no  duty  to  take  charge 
of  the  car  at  the  point  of  diversion 
while  the  carriage  was  still  unfin- 
ished and  to  dispose  of  the  fruit  in 
order  to  avoid  loss  resulting  from 
the  carrier's  failure  to  forward  the 
car  promptly  to  its  destination. 
Hurst  V.  St.  Louis,  etc.,  R.  Co.,  117 
Mo.  A.  25.  94  SW  79*. 

[b]  AvpIleatlOBS  of  x«l«b— (1) 
Where  a  carrier  fails  to  perform  a 
contract  to  furnish  cars  for  the 
transportation  of  cattle,  the  rule  re- 
quiring reasonable  diligence  to  avoid 
or  lessen  damages  does  not  require 
the  shipper  to  make  a  new  contract 
with  such  carrier  and  again  to  agree 
to  pay  it  for  services  which  it  was 
already  under  legal  obligation  to  per- 
form. Pecos  River  R.  Co.  v.  Latham. 
40  Tex.  Civ.  A.  78.  88  SW  392.  (2) 
The  traffic  act  of  1897  provides  that 
proof  of  the  identity  of  articles 
shipped  into  another  country  to  l>e 
used  for  reshlpmen^  shall  be  made 
under  general  regulations  to  be  pre- 
scribed by  the  secretary  of  the  treas- 
ury. A  rule  of  the  treasury  depart- 
ment required  that  entries  of  mer- 
chandise returned  to  the  port  of  orig- 
inal exportation  must  show  that  fact 
by  a  certificate  from  the  collector 
.showing  the  fact  of  exportation  from 
that   port.     Defendant,   in  an  action 
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dimination  of  the  loas.*'  This  rule  is  especially  ap- 
plicable where  one  of  the  contracting  parties  has 
acquired  notice  of  the  breach  of  contract  and 
makes  no  reasonable  effort  to  mitigate  the  damages 
claimed.*'  If,  however,  a  contract  has  been  practi- 
caUy  broken,  the  fact  that  the  other  party  has  from 
time  to  time  made  promises  leading  to  a  belief  that 
it  would  be  fulfilled  will  authorize  a  full  recovery, 
although  plaintiff,  relying  on  such  promises,  may 
have  taken  no  action  to  prevent  the  injury.**  Nor  is 
plaintiff  bound  to  accept  a  method  of  reducing  the 
loss  which  would  amount  to  an  abandonment  of  his 


696;  Mercantile  Lumber,  etc.,  Co.  v. 
Jones,  133  La.  1011,  <3  S  601;  Camp- 
bell Glass,  etcT,  Co.  v.  Thames,  etc., 
Mar.  Ins.  Co.,  7  La.  A.  (Orleans)  467. 

[a]  Application  of  ml*^— Where, 
on  an  Issue  of  damages  for  profits 
lost  by  reason  of  plaintiff's  breach  of 
a  contract  to  '  manufacture  patented 
motors,  the  damages  or  a  large  part 
thereof  had  been  sustained  when 
plaintiff  offered  to  furnish  the  mo- 
tors at  an  advanced  price,  the  doc- 
trine of  avoidable  consequences  was 
Inapplicabl'e  to  the  case.  Sun  Mfg. 
Co.  V.  Egbert.  87  Tex.  Civ.  A.  612,  84 
SW  667. 

4a.  V.  S. — Lawrence  v.  Porter,  63 
Fed.  62,  11  CCA  27,  26  LRA  167. 

Ga. — Phosphate  Mln.  Co.  v.  Atlan- 
ta Oil.  etc.,  Co.,  20  Q«.  A.  660.  93  SB 
632.  ^ 

111.— Brant  v.  Gallup,  111  111.  487, 
53   AmR   638. 

Iowa. — Nye  ▼.  Iowa  City  Alcohol 
Works,  61  Iowa  129,  60  NW  S88,  33 
AmR   121.  -• 

Ky. — Kentucky,  etc.,  R.  Co.  v.  Jar- 
vis,  7  KyL  676. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Bchols,   64  Miss.   264. 

Nebr. — Uhllg  v.  Barnum,  43  Nebr. 
684,  61  NW  749;  Loomer  v.  Thomas, 
38  Nebr.  277,  6P  NW  973;  Oliver  v. 
Hawley,  5  Nebr.  439. 

N.  Y. — Mendell  v.  WUlyounf,  42 
Misc.  210.  85  NTS  647. 

Oh. — MlUhouse  v.  Chicago,  etc.,  R. 
Co.,  7  Oh.  Clr.  Ct.  466,  4  Oh.  Cir.  Dec. 
682. 

S.  C. — Carter  v.  Southern  R.  Co.,  76 
S.  C.  355,  55  SE  771. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Hunt,    (Civ.  A.)   81   SW   822.  . 

Vt. — Danforth  v.  Walker,  40  Vt 
267. 

Wash. — Kennedy  v.  Melllcke  Calcu- 
lator Co..  90  Wash.  238,  155  P  1043. 

[a]  IQaatratioiu.^ — (1)  Where  the 
owner  of  a  building  who  has  made 
an  agreement  for  its  Insurance  is  in- 
formed that  such  agreement  has  not 
been  carried  out,  it  is  his  duty  to  ef- 
fect such  Insurance  himself;  and  he 
cannot  recover,  In  an  action  for  such 
breach  •  of  contract,  for  loss  that 
would  have  been  avoided  had  he  in- 
sured the  building  himself  when  so 
notified.  Brart  v.  Gallup.  Ill  111. 
487,  63  AmR  638.  (2)  Under  a  stat- 
ute providing  that  railway  compa- 
nies shall  construct  a  stock  fence 
along  their  lines,  and  on  failure  to  do- 
so  the  adlolnlng  landowner  may  con- 
struct the  fence  and  recover  there- 
for, where  plalntlfT  observed  that 
he  was  losing  pasture  by  failure  of 
a  railway  company  to  construct  such 
fence  It  was  his  duty  to  check  such 
loss  by  constructing  the  fence,  and 
on  failure  to  do  so  he  can  recover 
as  damages  only  the  amount  such 
construction  would  have  cost,  and 
not  the  actual  damage  sustained  by 
loss  of  pasture.  Millhouse  v.  Chi- 
cago, etc.,  R.  Co.,  7  Oh.  Clr,  Ct.  466, 
4  Oh.  Clr.  Dec.  682.  (3)  Where  a  sale 
of  goods  on  commission  required 
them  to  be  of  a  standard  quality,  the 
,  agent  could  not  work  under  the  con- 
therefrom  in  order  to  prevent  In-  tract  for  a  number  of  months  and 
Jury  to  his  cattle  from  such  breach,  run  up  the  damages,  when  he  knew 
wr  *      *   ' —  .       --            _     -.       -  .  .  .  . 


for  the  liurehase  price  of  boxes  man- 
ufactured in  the  United  States  and 
ahtpped  to  Mexico,  set  up  a  counter- 
claim for  plaintiff's  failure  to  pro- 
cure a  customhouse  certificate  per- 
mitting reshipment  without  duty,  as 
provided  by  the  contract  of  sale.  It 
was  held  that  an  instruction  that  de- 
fendant, ^n  order  to  recover,  must 
show  that  it  could  not  by  the  exer- 
cise of  reasonable  diligence  have  pre- 
vented any  damage  or  loss  to  itself, 
and  that  In  case  defendant  might 
have  shown  by  other  evidence  than 
the  certificate  that  the  materials 
were  of  American  growth  and  failed 
to  do  80,  it  cannot  recover,  was  prop- 
erly refused,  since,  without  the  cer- 
tificate, the  boxes  were  dutiable,  and 
defendant  was  not  obliged  to  insti- 
tute proceedings  of  doubtful  result 
before  the  treasury  department  be- 
fore asking  for  damages.'  Flerpont 
Mfg.  Co.  V.  Goodman  Produce  Co., 
(Tex.  Civ.  A.)  60  SW  347.  (3)  De- 
fendants, in  an  action  for  breach  of 
their,  contract   to   furnish  lumber   to 

glalntiff  to  plane,  sufficient  to  keep 
Is  plant  going  at  Its  full  capacity, 
may  not  complain  that  he  made  no 
effort  to  lessen  the  Injury,  he  being 
under  no  duty  to  buy  lumber  to  keep 
the  mill  going,  and  they  having  ob- 
jected to  his  doing  work  for  others, 
claiming  that  under  the  contract  he 
mubt  plane  for  them  exclusively. 
Beekman  Lumber  Co.  v.  Klttrell,  80 
Ark.  228,  96  SW  988.  <4)  Where  a 
p&rty  to  an  executory  contract  to 
pay  for  advertisements  in  a  publica- 
tion of  the  other  party  for  a  specified 
period  stops  performance  and  re- 
aoinda  the  contract,  the  other  party 
Is  under  no  obligation  to  split  up  the 
time  or  space  covered  by  the  con- 
tract to  reduce  the  damages,  nor  to 
refrain  from  selling  other  unoccupied 
apace  in  his  publication  to  other  per- 
sons, and  thereby  deprive  himself  of 
the  profits  which  except  for  the  vio- 
lation of  the  contract  would  have 
been  secured.  Tradesman  Co,  v.  Su- 
perior Mfg.  Co.,  147  Mich.  702,  111 
NW  343.  112  NW  708. 

[c]  Xaowledr*  of  tmotm. — (1)  One 
of  the  facts  required  to  be  shown 
under  the  defence  that  plaintiff  could 
have  prevented  or  lessened  the  dam- 
ages from  defendant's  breach  of  con- 
tract is  that  plaintiff  knew  that  by 
reasonable  diligence  he  could  do  so. 
Wilson  V.  Scarboro,  171  N.  C.  606,  88 
SE  872,  90  SE  780  [den  reh  169  N.  C. 
664,  86  SE  611].  (2)  The  owner  of 
cattle,  on  failure  of  a  water  com- 
pany to  supply  them  with  water  as 
per  agreement.  Is  not  bound  to  in- 
quire whether  another  water  com- 
pany can  supply  water  in  time  to 
prevent  injury  to  the  cattle,  unless 
he  knows  such  facts  as  would  have 
put  a  prudent  man  on  such  inquiry. 
Waco  Artesian  Water  Co.  v,  Cau- 
ble,  19  Tex.  Civ.  A.  417,  47  SW  638. 
(3)  Knowledge  of  the  owner  of  the 
cattle  tl)at  there  was  another  system 
of  waterworks  In  the  same  town  does 
not  imply  kno^edge  of  such  facts 
as  would  require  him  to  obtain  water 


claim  for  damages,**  or  to  sacrifice  a  substantial- 
right.*"  Where  the  party  whose  duty  it  is  primarily 
to  perform  a  contract  has  equal  opportunity  for  per- 
formance and  equal  knowledge  of  the  consequences 
of  nonperformance,  he  cannot,  while  the  contract  is 
subsisting  and  in  force,  be  heard  to  say  that  plaintiff 
might  have  performed  for  him.**  So  one  who  has  a 
right  to  insist  upon  performance  of  a  contract  ac- 
cording to  its  terms  cannot  be  i^equired  to  mitigate 
the  damages  which  the  other  party  will,  by  reason  of 
a  change  in  the  circumstances  wiMiout  his  fault,  sus- 
tain through  performance.*' 

238,  166  P  1048.  (4)  A  shipper  of 
cattle  for  sale  need  not  hold  and  feed 
them  to  obviate  the  effect  of  a  car- 
rier's negligence,  but  may  dispose  of 
them  at  once  in  the  market,  and  sue 
for  the  difference  between  their  mar- 
ket value  then  and  there,  and  what 
it  would  have  been  with  proper  trans- 
portation. St.  Louis  Southwestern 
R.  Co.  V.  Hunt,  (Tex.  Civ.  A.)  81  SW 


7tLC0  Artesian  Water  Co.  v.  Cauble, 
supra. 

41.    U.  S.  V.  r.  S.  Fidelity,  etc.,  Co., 
236  U,   S.   612,    35   SCt   ^98,   59  L.  ed. 


In  a  very  short  time  that  the  con- 
tract had  been  breached  and  that 
damages  were  accruing.  Kennedy  v. 
Mellloke    Calculator    Co.,    90    Wash. 


43.  Graves  v.  Glass,  86  Iowa  261. 
'53  NW  231;  Cronan  v.  Stutsman,  168 
Mo.  A.  46,  151  SW  166;  McEwan  v. 
McLeod,  46  U.  C.  Q.  B.  236  [aff  9 
Ont.  A.  239].  See  Ford  v.  Illinois 
Refrigerating  Constr.  Co.,  40  III.  A. 
222  (where  plaintiff  contracted  to 
construct  a  refrigerator  for  storing 
meats,  guaranteeing  that  it  could  be 
run  at  a  certain  temperature  and  on 
the  representation  that  it  was  ready 
for  use  defendant  placed  his  meats 
therein,  and  so  continued  to  keep 
them,  on  the  continued  promise  of 
plaintiff  that  he  would  get  the  tem- 
perature down  as  agreed,  until  the 
end  of  six  weeks,  when  the  system 
was  abandoned  and  another  put  in 
and  it  was  held,  in  ah  action  for 
the  price,  that  defendant  might  set 
off  his  damages  from  Spoiled  meat, 
caused  by  the  high  temperature,  he 
having  been  induced  to  keep  his 
meat  in  the  refrigerator  by  the  con- 
tinued promises  of  plaintiff  to  bring 
the  temperature  down). 

44.  Campfleld  v.  Sauer,  189  Fed. 
676,  111  CCA  14,  38  LRANS  837. 

[a]  niuatnttloa.— Plaintiff  is  not 
prevented  from  recovering  the  dif- 
ference between  the  contract  price 
and  the  price  at  which  he  was  com- 
pelled to  secure  the  commodities  to 
be  furnished  under  the  contract  in 
the  open  market,  by  reason  of  the 
fact  that  defendant  offered  to  fur- 
nish such  commodities  on  such  con- 
ditions that  an  acceptance  would 
have  amounted  to  an  abandonment 
by  plaintiff  of  his  claim  for  damagres. 
Campfleld  v.  Sauer,  189  Fed.  576,  111 
CCA  14,    88   LRANS   837. 

40.  HoUerbach.  etc.,  Contract  Co. 
V.  Wllklns,  180  Ky,  61,  112  SW  1126; 
Tooke  V.  Burke,  141  La,  746,  76  S  668; 
Brasell  v.  Cohn,  32  Mont,  656,  81  P 
339;  Ware  Bros.  Co.  v.  Cortland  Cart, 
etc,  Co,.  210  N,  T.  122.103  NE  890 
[rev  148  App,  Dlv,  646.  183  NTS  60], 

[a]  mnstration. — Where  defend- 
ants broke  a  contract  to  purchase  all 
of  plaintiff's  milk  at  whoIesa4e  for 
a  specified  price  per  gallon  for  five 
years,  plaintiff  was  not  thereafter 
required  to  change  the  character  of 
his  business,  and  sell  his  milk  at  re- 
tall  In  order  to  reduce  his  damages. 
Brazell  v,  Cohn,  82  Mont.  556,  81  P 
339 

48.  Ash  V.  Soo  Sing  Lung,  rCal,) 
170  P  843;  Louisville,  etc.,  R.  Co.  v. 
Moore,  106  Tnd,  600.  5  NE  413:  Louis- 
ville, etc.,  R.  Co,  V.  Sumner,  106  Ind. 
55.   5   NE   404,   55   AmR   719, 

[a]  Applleaitloa  of  nile<— Where 
one  who  is  bound  to  indemnify  an- 
other points  out  to  the  latter  how 
he  may  avoid  the  loss,  such  other  Is 
not  bound  to  resort  to  such  means 
where  the  Indemnitor  had  an  equal 
opportunity  to  avail  himself  of  them. 
Dubois  V,  Hermance,  1  Thomps  &  C 
293   [aff  56  N.  Y,  678  mem], 

47.    Stoomvart  Maatschaffy  Neder- 
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[i  100]  (b)  Oontraeta  for  Swrlces  or  Itse  of 
Instnunentality.  In  the  case  of  contraets  for  per- 
sonal services.*'  or  for  the  use  of  some  speoiflo 
equipment  or  instrumentality,"  it  is  tlje  duty  of  the 
person  agreeing  to  furnish  the  services  or  instru- 
mentality to  procure  another  contract  for  their  em- 
ployment if  he  can  do  so  by  ordinary  means  and 
the  use  of  proper  opportunity,  and  defendant  may 
show  in  mitigation  of  damages  that  plaintiff  has  ob- 
tained other  employment.'"  This  nde  does  not  ap- 
ply to  contracts  not  requiring  all  or  a  great  portion 


of  the  time  of  plaintiff,*^  or  ^i«h  do  not  preclude 
plaintiff  from  undertaking  and  being  engaged  in 
the  performance  contemporaneously  of  other  con- 
tracts," or  to  contraotfl  for  the  i>erfqrmanee  of  par- 
ticular acts."  Nor  does  it  require  a  party  to  accept 
employment  of  a  differoit  kind  altogether  irom  tbst 
in  which  he  was  originally  engaged.'*  Where  a  de- 
fendant agrees  to  perform  certain  services  for  plain- 
tiff he  cannot  exact  from  plaintiff  the  duty  to  pro- 
vide other  means  to  supply  the  place  of  those  pro- 


Undsche  Lloyd  v.  Und,  170  Fed.  918, 
96  CCA  134. 

4B.  Ala. — Strauss  v.  Meertlef,  fi4 
Ala.  299,  38  AmR  8;  MurrVU  v.  Whlt- 
Iner.  32  Ala.  64. 

Ark. — HcDanlel  v.  Parka,  19  Ark. 
671:  Walworth  v.  Pool.  »  Ark.  394. 

111. — ^Williams  v.  Chicago  Coal  Co., 
CO  111.  149. 

Iowa. — Kelson  v.  Scbmidt,  125  NW 
324. 

Ky. — ^Harness  v.  Kentucky  E^uor 
Spar  Co..  149>  Ky.  fib,  147  SW  934, 
AnnCasl»14A  803. 

Me. — Sutherland  v.  Wyer,  67  Me. 
64. 

N.  J. — Passlno  V.  Brady  Brass  Co.. 
83  N.  J.  L.  419,  422,  84  A  615  [ctt 
Cyc]. 

N.  T.— Howard  v.  Daly,  61  N.  T. 
371,  1»  AmR  286;  alllts  v.  Space,  63 
Barb.  177;  Palk  v.  Daly,  4  Daly  411. 
14  AbbPrNS  156;  Moody  v.  Leverlch, 
4  Daly  401,  14  AbbPrNS  146;  Perry 
v..Dickeraon,  7  AbbNCas  466  [afC  86 
N.  T.  345,  89  AmR  €63];  Hoyt  v. 
Wildflre,  3  Johns.  618. 

N.  C. — Hendrlckson  v.  Anderson, 
60  N.  C  246. 

Pa.— -King  v.  Steiren.  44  Pa.  99,  84 
AmD   419. 

Tex. — Brown  v.  Leath,  17  Tex.  Civ. 
A.  262.  42  SW  655,  44  SW  42. 

Wis. — Gordon  v.  Brewster,  7  Wis. 
355;  Medbery  v.  Sweet,  3  Pinn.  210,  3 
Chandl.  231. 

Ca]  AppIleftttOB  of  rala.^ — Where  a 
master,  contracting  to  pay  a  servant 
a  specified  suit,  monthly  until  he 
could  return  to  the  work  he  was  en- 
gaged In  when  Injured  In  considera- 
tion of  the  servant  not  suing  for  the 
Injuries,  breached  the  contract  by 
failing  to  pay  the  monthly  sum,  the 
measure  of  damages  was  the  monthly 
sum  less  what  the  servant  earned  or 
might  by  reasonable  diligence  earn,  In 
some  lighter  employment  he  was  ca- 
pable of  following.  Kortonvllle  Coal 
Co.  v.  Slak.  145  Ky.  55,  139  SW  1086. 

[b]  Action  for  coavaraloa. — Where 
a  son  who  had  a  contract  with  hia 
father  whereby,  In  consideration  of 
hia  .services,  the  latter  agreed  to 
give  him  one  fourth  of  the  crops 
raised  on  his  two  farms  continued 
work  thereunder  until  after  the 
crops  were  fully  matured,  end  until 
his  father  refused  to  perform  the 
contract,  thereupon  quitting  and  su- 
ing for  the  value  of  his  share,  his 
recovery  could  not  be  reduced  by 
what  he  might  have  earned  In  other 
employment,  since  the  rule  requir- 
ing plaintiff.  In  a  suit  for  breach  of 
contract  or  hire,  to  show  that  he 
has  not  been  able  to  obtain  other 
employment,  has  no  application  to  an 
action  under  a  sharing  contract  for 
conversion  of  matured  crops.  Meads^ 
V.  Meadat  (Tex.  Civ.  A.)   178  SW  781. 

Duty  of  ■•rraat  to  mltlgata  dam- 
■fos  for  wzoaffU  dlacltarge  see  Mas- 
ter and  Servant  [26  Cyc  1018]. 

49.  U.  S. — William  H.  Beard 
Dredging  Co.  v.  Hughes,  121  Fed.  808, 
58    CCA    192. 

Ga. — Mlmms  v.  J.  L.  Betts  Co.,  9 
Ga.  A.  718,  72  SS  271. 

Ind.— Heavllon  v.  Kramer,  31  Ind. 
241. 

Mich. — Hopkins  v.  Sanford,  41 
Mich.  243.  2  NW  39. 

Tex. — ^Waterman  Lumber,  etc.,  Co. 
V.    Holmes,    (Civ.    A.)    161    SW   70. 

[al  XUnatratloiu./— (1)  Where  a 
person    contracts    to    do    a    certain 


amount  of  work  at  a  stipulated  price, 
on  materials  to  be  furnished  by  his 
employer  within  a  specified  time,  and 
is  ready  and  willing  to  perform,  but 
Is  prevented  by  the  failure  of  the  em- 
ployer to  furnish  materials  as  prom- 
ised, he  cannot  claim  the  amount  of 
profits  he  would  have  had  If  the  con- 
tract had  been  fully  performed  by 
both  parties,  he  having  been  offered 
other  employment  of  the  same  kind 
during'  such  time.  Heavllon  v.  Kra- 
mer, 31  Ind.  241.  (2)  Amount  which 
contractor  could  have  made  in  other 
employment  by  the  use  of  his  wag- 
ons and  teams  should  be  deducted  In 
ascertaining  his  damages  from  the 
refusal  of  the  other  party  to  permit 
him  to  perform  contract  for  hauling 
and  distributing  railroad  ties.  Wa- 
terman Lumber,  etc.,  Co.  v.  Holmes, 
(Tex.  Criv.  A.)   161  SW  70. 

sa  Ala. — ^Benslger  v.  Miller,  60 
Ala.  206. 

111. — Williams  V.  Chicago  Coal  Co., 
60  111.  149;  Ryan  v.  Miller,  62  111.  A 
191  [aff  153  111.  138,  38  NB  642]. 

Me. — Sutherland  v.  Wyer,  67  Me. 
64. 

Mo. — Smith  V.  Carter.  136  Mo.  A. 
529,  118  SW  627;  Miller  v.  Sigler,  (A) 
69  SW  479. 

N.  Y.^— Dunn  V.  Allen,  65  App.  Dlv. 
637,  69  App.  Dlv.  &63,  67  NTS  218: 
Martin .  v.  Johnston,  6  Misc.  316,  26 
NYS   1106. 

Compare  Richey  v.  Union  Cent. 
L.  Ins.  Co.,  140  Wis.  486,  122  NW 
lOSO  (holding  that,  where  defend- 
ant discharged  plaintiff  as  dis- 
trict insurance  agent,  employed  for  a 
term  of  years,  so  as  to  destroy  the 
business  plaintiff  had  built  up,  de- 
fendant was  not  entitled  to  set  off 
what  plaintlfT  had  earned  by  other 
employment  after  defendant's  breach, 
against  damages  for  future  profits). 

51.  Graves  v.    Hunt,    8    NTSt    308. 

[a]  ZUnatratloa. — The  rule  requir- 
ing a  party,  on  a  breach  of  contract 
of  employment,  to  accept  other  em- 
ployment which  shall  be  considered 
in  mitigation  of  damages  does  not  ap- 
ply to  a  building  contractor,  where 
the  work  under  the  contract  was  not 
to  be  perfortned  by  him  personallv, 
but  by  his  employees  under  his  su- 

Serlntendence.      Graves    v.    Hunt,    8 
TSt  308. 

52.  Sullivan  V.  McMillan,  37  Fla. 
184.  19  S  340,  56  AmSR  239;  Owens- 
boro  Shovel,  etc.,  Co.  v.  Moore.  154 
Ky.  431,  157  SW  1121:  Stearns  Lum- 
ber Co.  V.  Inman,  154  Ky.  251.  1B7  SW 
23;  Horn  v.  Carroll,  90  SW  .559,  28 
KyL  839.  See  Bamett  v.  B^irnlture 
Co.,  199  111.  A.  510  [aft  277  111.  286, 
115  NE  389]. 

[a]  ZUnstxatioii.— The  rule  that 
one  who  has  been  damaged  by 
a  breach  of  a  contract  should  do  all 
that  reasonably  lies  within  his  pow- 
er to  protect  himself  from  loss  by 
seeking  another  contract  of  like  char- 
acter, the  profits  of  which  should  be 
applied  In  mitigation  of  such  dam- 
ages, does  not  apply  to  a  contract 
which  is  simply  for  the  delivery  of 
certain  logs  at  a  certain  place,  which 
might  have  been  performed  by  the 
parties  undertaking  such  delivery 
with  their  own  teams  and  personal 
labor,  or  by  any  other  means  or 
agency  to  which  they  might  have 
seen  lit  to  intrust  the  performance  of 
the  same,  when  there  is  nothing  In 
the  contract  to  show  that  the  execu- 


tion of  the  same  required  all  or  any 
great  portion  bf  the  time  or  personal 
attention  of  such  parties  or  any  of 
them.  Sullivan  v.  McMillan,  87  Fla. 
134,   19  S  840,   56  AmSR  239. 

[b]  AppUostloiis  of  mlA. — (1) 
Where  a  quarrynuin  contracted  to 
furnish  a  certain  quantity  of  broken 
stone  at  a  specified  price  per  cubic 
yard,  he  was  entitled  to  recover  the 
profits  he  would  have  made  by  fur- 
nishing the  stone,  and  was  not  re- 
quired to  sell  the  stone  In  the  mar- 
ket and  recover  the  ditCerence  be- 
tween the  contract  price  and  market 
value.  Hollerbacb,  etc..  Contract  Co. 
V.  Wllklns,  ISO  Ky.  61,  112  SW  1126. 
(2)  Where  plaintiffs  were  hired  to 
manufacture  coats  for  defendants  at 
a  certain  price  per  coat,  defendantB 
to  supply  cloth  and  materials  for 
their  manufacture,  the  earnings  of 
plaintiffs  since  the  breach  and  dur- 
ing the  term  of  the  contract  cannot 
be  taken  into  consideration  In.  miti- 
gation of  damages.  Simon  y.  Levln- 
son.  126  NYS  669. 

63.  Burleigh  v.  Overton,  173  Ky. 
70.  190  SW  472;  Harness  v.  Kentucky 
Fluor  Spar  Co.,  149  Ky.  65,  147  SW 
934,  AnnCa8l914A  808;  McKInnon  v. 
Porter,  (Tex.  Civ.  A)  192  SW,  1112: 
Jefferson,  etc.,  R.  Co.  v.  Dreseson,  48 
Tex.  Civ.  A.  282,  96  SW  63;  Wataon 
V.  Gray's  Harbor  Bride  Co.,  3  Wash. 
283,  28  P  527. 

[a]  AppUeatioBs  of  rala>-^(l) 
Where  one  who  has  contracted  to  do 
a  specific  piece  of  work  at  an  agreed 
price  is  prevented  from  doing  so  by 
the  wrongful  act  of  the  other  party, 
the  profit  made  by  tha  contractor 
out  of  other  jobs  during  'the  time  he 
would  have  spent  on  the  one  in  suit 
had  it  been  carried  out  cannot  be 
shown  in  mitigation  of  damages. 
Watson  v.  Gray's  Harbor  Brick  Co., 
3  Wash.  283,  28  P  527.  (2)  The  doc- 
trine that  one  is  not  entitled  to  re- 
cover under  a  breach  of  contract  for 
personal  services,  when  he  obtained 
other  equally  remunerative  employ- 
ment during  the  period  of  the  con- 
tract, does  not  apply  to  a  contract 
for  grading  and  clearing  at  so  muoh 
per  yard  or  per  acre.  Jefferson,  etc., 
Co.  V.  Dreseson,  43  Tex.  Civ.  A.  282, 
96  SW  63. 

[b]  Bpedal  enragament. — ^Where 
defendant  employed  plaintiff  to  fur- 
nish a  concert  In  a  hall  which  de- 
fendant was  to  furnish,  and  on  ac- 
count of  a  snowstorm  defendant  con- 
cluded that  plaintiff  and  his  musi- 
cians would  be  unable  to  come,  and 
failed  to  furnish  the  hall,  It  was 
held  that  plaintiff  was  not  obliged, 
on  finding  that  the  hall  was  not  fur- 
nished, to  seek  for  other  eVnploy- 
ment  for  hia  musicians.  Hathaway 
v.  Sabln,  63  Vt.  527.  22  A  633. 

54.  Leatherberry  v.  Odell,  7  Fed. 
641;    Williams    v.    Chicago,    etc.,    Co., 

60  111.  149;  Fuchs  v.  Koerner,  107  N. 
Y.   529,  14  NE  445;   Howard  v.  Daly, 

61  N.  Y.  362,  19  AmR  285;  Costlgan 
V.  Mohawk,  etc.,  R.  Co.,  Z  Den.  (N.  T.) 
609.  4  AmD  758;  Waldrlp  v.  Hill,  70 
Wash.    187.    126   P^  409. 

[a]  AppUoatlons  of  ml*. — (1) 
Where  the  contract  broken  was  for 
the  services  of  plalntlfTs  minor  son, 
the  father  Is  not  bound  to  accept  any 
other  employment  for  the  son  than 
such  as  was  of  the  same  nature  and 
description  as  that  In  which  be  war 
employed  by  defendant,  and  any  re 
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▼ided  by  defendant  in  case  the  latter  shonld  fail." 
[i  101]  (2)  Injwy  to  Property.  One  whose 
property  is  endangered  or  injured  by  the  negligence 
of  another  must  exercise  reasonable  care  to  pro- 
teot  it  &om  farther  injury;'*  and  especially  is  this 
role  true  where  notice  of  the  wrong  or  injury  has 


been  brought  home  to  the  party  seeking  to  reeover 
damages,  and  he  has  taken  no  steps  to  protect  him- 
self from  further  loss.''  So  where  property  is 
merely  injured,  albd  not  wholly  destroyed,  the  owner 
cannot  render  the  person  causing  the  injury  liable 
for  the  entire  value  of  the  property  by  an  abandon- 


sonable  objection  because  of  oapaclty, 
reputation,  mode  of  dealing,  and 
tranaactlng:  business,  or  of  Habits  or 
moral^   wblch   could  be   madq,  tb    the 

geraon  from  whom  employment  could 
e  obtained,  will  excuse  plaintiff  from 
rejecting  such  employment  when  of- 
fered, or  for  not  making  exertions 
to  secure  it.  Strauss  v.  Meertief,  64 
Ala.  299,  88  AmR  8.  (2)  On  defend- 
ant's breach  of  a  contract  to  furnish 
continuous  work  for  plaintiff's  teams 
for  a  specified  period  at  a  flxed  rate 
per  diem,  plaintiff  was  not  bound.  In 
order  to  lessen  the  damage  recover- 
able from  defendant,  to  accept  a  new 
contract  offered  by  defendant,  where 
the  offered  contract  was  of  quite 
a  different  nature  from  the  broken 
agreement,  although  the  work  to  be 
done  was  substantially  of  the  same 
nature.  Waldrlp  v.  Hill,  70  Wash. 
127.  126  P  409. 

55.  Missouri  Dlst  Tel.  Co.  v.  Mor- 
ris, 242  Fed.  481,  15«  CCA  179;  How- 
ard V.  Brown,  168  Iowa  410,  148  NW 
98T;  Banewur  v.  Lievenson,  171  Mass. 
1,  60  NE  10. 

[a]  AppHcatUm  of  ml*. — The  buy- 
er of  stock  from  one  who  agreed  to 
resell  it  for  a  stated  amount  being 
under  no  obligation  to  sell  her  sto<£ 
herself  during  the  time  speclfled  In 
the  contract,  (he  fact  that  she  might 
have  sold  it  during  that  time  for 
more  than  seventy-nve  cents  on  the 
dollar  would  not  estop  her  from 
claiming  damages  for  breach  of  the 
contract.  Aken  v.  Clark,  146  Iowa 
426,  123  NW  379. 

56.  U.  S.— U.  S.  V.  First  Nat.  Bank. 
260  Fed.  299;  Constantlne,  etc.,  BS. 
Co.  V.  West  India  SS.  Co.,  199  Fed. 
964. 

Ala. — SloBS-Sheffleld  Steel,  etc,  Co. 
V.  Mitchell.  181  Ala.  S76,  671,  61  8  924, 
928;  Ijouisvllle,  etc,  R.  Co.  v.  Sulli- 
van Timber  Co.,  138  Ala.  279,  36  S 
327. 

Ark. — Loaisvllle,  etc.,  R.  Co.  v. 
Jackson,  123  Ark.  1,  184  SW  460;  St. 
liOuls,  etc.,  R.  Co.  V.  Jones,  93  Arkr 
637,  126  SW  1026,  137  AmSR  99. 

Oa. — Macon  v.  Dannenberg,  113  Qa. 
1111,  39  SB  446;  Hobbs  v.  Davis.  30 
Oa.  423. 

Ida. — Collins  V.  Twin  Falls  North 
Side  Land,  etc,  Co..  28  Ida.  1,  162  P 
200. 

111. — Hartford  Deposit  Co.  v.  Cal- 
kins, 186  111.  104,  67  NE  863  [rev  85 
III.  A.  627];  Chicago,  etc..  R.  Co.  v. 
Stroud,  129  111.  A.  348;  Scherrer  v. 
Baltser.   84  111.  A.  126. 

Ind. — Chambers  v.  Kyle,  87  Ind.  83: 
Oarrett  v.  Wlnterlch,  (A.)  84  NB 
1006. 

Iowa. — German  Theological  School 
V.  Dubuque,  64  Iowa  736,  17  NW  153; 
Decorah  Woolen  Mill  Co.  v.  Greer,  49 
Iowa  490;  Little  v.  McQulre,  38  Iowa 
560;  Simpson  v.  Keokuk,  34  Iowa  668. 

Kan. — Kansas  Pac.  R.  Co.  v.  Mihl- 
man,  17  Kan.  224. 

Ky.— Wood  Mosaic  Co.  v.  Brltt,  160 
Ky.  357,  150  SW  555;  Cranor  Smith 
Lumber  Co.  v.  Frith.  118  SW  307; 
Cincinnati,  etc.,  R.  Co.  v.  GUllsple,  ISO 
Ky.  213,  113  SW  89;  Louisville,  etc, 
R.  Co.  v.  Moore,  101  SW  934.  31  KyL 
141.  10  LRANS  679;  Alsop  v.  Adams, 
7  KyL    746. 

La. — Mumphrey  v.  Planter's  Fer- 
tilizer, etc.,  Co..  6  La.  A.  (Orleans) 
131. 

Me. — ^Fltspatrick  v.  Boston,  etc.,  R. 
Co..  84  Me.  33,  24  A  432. 

Md.— Oroh  v.  South,  119  Md.  297, 
86  A  1036;  Lawson  v.  Price,  45  Md. 
123. 

Mass. — Loker  v.  Damon,  17  Pick. 
284. 

Mich. — Morrison     v.     Queen     City 


Blectrlc  Light,  etc,  Co.,  193  Mich. 
604,  160  NW  434;  "Talley  v.  Courter, 
93  Mich.  473,  53  NW  621;  Chandler 
v.  Allison,  10  Mich.  460. 

Minn. — Onladck  v.  Northwestern 
Imp.,  etc,  Co..  73  Minn.  87,  75  NW 
894. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  88  Mo.  625;  Waters  v.  Brown,  44 
Mo.  30i;  Gllwee  v.  Pabst  Brewing 
Co.,  196  Mo.  A.  487,  193  SW  886; 
Weller  v.  Missouri  Lumber,  etc,  Co., 
176  Mo.  A.  243.  161  SW  863;  Spring- 
field Southwestern  R.  Co.  v.  Schweit- 
zer, 173  Mo.  A.  650,  158  SW  1058; 
Mahoney  v.  Kansas  City,  106  Mo.  A. 
39,    79    SW    1168. 

Mont. — Sweeney  v.  Montana  Cent. 
R.  Co.,  26  Mont.  643,  66  P912;  Sween- 
ey v.  Montana  Cent.  R.  Co.,  19  Mont 
163,  47  P  791. 

Nobr. — Long  v.  Clapp,  16  Nebr.  417, 
19  NW  467. 

N.  J. — Luse  V.  Jones,  39  N.  J.  L. 
707:  Lurch  v.Holder,  (Ch.)  27  A  81. 

N.  M.— Gold.-  etc.,  Co.  v.  Si-ut.  14 
N.  M.  246,  91  B  724. 

N.  Y. — Johnson  v.  Meeker,  96  N.  T. 
93,  48  AmD  609;  Rezter  v.  Starln,  73 
N.  T.  601;  Hogle  v.  New  York  Cent., 
etc.,  R.  Co..  28  Hun  363:  Bevler  vr 
Delaware,  etc..  Canal  Co.,  13  Hun  254; 
Ludlow  v.  Yonkers,  43  Barb.  493: 
Chase  v.  New  York  Cent.  R.  Co.,  24 
Barb.  273;  Jager  v.  New  York;  36 
Misc.  622.  72  NYS  131  [mod  on  other 
grounds  75  App.  Div.  258,  78  NYS 
49];  Mark  v.  Hudson  River  Bridge 
Co.,   66   HowPr   108. 

Okl. — Blake  v.  Atlas  Supply  Co.,  61 
Okl.  426.  162  P  81.  . 

Or. — Adams  v.  Clover  Hill  Farms, 
86  Or.  140.  167  P  1016;  Theller  v. 
Tllamook  County,  168  P  804. 

Pa. — Taylor  v.  Canton  Tp.,  SO  Pa. 
Super.   305. 

Porto  Rico. — Lorenzo  -v.  Puerto  Ri- 
co Sugar  Co.,  5  Porto  Rico  Fed.  535; 
Civldances  v.  American  R.  Co.,  1  Por- 
to Rico  Fed.  106. 

S.  C. — Sullivan  v.  Anderson,  81  S. 
C,  478,  62  SB  862. 

Tenn. — Cumberland  Tel.,  etc,  Co.  t. 
Stoneklng.  l   Tenn.  Civ.  A.  241. 

Tex. — Houston,  etc..  R.  Co.  v.  Brac- 
kln,  (Civ.  A.)  191  SW  804;  Ft.  Worth, 
etc.,.  R.  Co.  V.  Allen,  (Civ.  A.)  189 
SW  766;  Panhandle,  etc.,-  R.  Co.  v. 
Norton.  (Civ.  A.)  188  SW  1011;  Ft. 
Worth,  etc.  R.  Co.  v.  Ft.  Worth 
Horse,  etc,  Co.,  (Civ.  A.)  180  SW 
1170;  Clerihew  v.  Richardson.  27  Tex. 
Civ.  A.  202,  66  SW66;  Dallas  v.  Coop- 
er, (Civ.  A.)  34  SW  321;. Texas,  etc., 
R.  Co.  V.  Newton,  (Ctv.  A.) ,  30  SW 
476. 

Vt.— Watkins  v.  Rlst,  67  Vt.  284, 
31   A  413. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Allen, 
95  SB  406. 

Wash. — King  County  v.  Seattle  Ce- 
dar Lumber  Mfg.  Co.,  94  Wash.  84, 
162  P  27,  LRA1917C  184;  Hay  v. 
Long.  78  Wash.  616,  139  P  761;  Aune 
v.  Austln-WIIllams  Timber  Co.,  62 
Wash.   256.      100  P  746. 

Que. — FlUatrault  v.  Coteau  Land- 
ing Corp.,  23  Que.  Super.  62. 

[a]  ZUnatxattoas.— (1)  A  party  Is 
entitled  to  recover  for  special  injury 
to  the  use  and  occupation  of  prem- 
ises, caused  by  the  unlawful  excava- 
tion and  removal  of  soli,  only  the 
damages  accruing  for  such  length 
of  time  as  will  afford  him  a  reason- 
able opportunity  to  stop  the  excava- 
tion. Karst  V.  St.  Paul,  etc..  R.  Co., 
22  Minn.  118.  (2)  In  an  action  for 
damages  for  the  consequences  of  a 
negligent  Ore  which  plaintiff  had 
failed  to 'make  reasonable  effects  to 
extinguish,  it  was  held  that  there 
could   be  a  recovery   only   for  .dam- 


ages accruing  before  plaintiff  should 
have  extinguished  the  flames.  Talley 
V.  Courter,  93  Mich.  473,  63  NW  621. 

(3)  Where  defendant  obstructed 
plalntlfTs  drain,  and  plaintiff  could 
have  Indemnified  himself  for  twenty- 
five  dollars,  but.  by  delaying  to  re- 
pair, the  damages  amounted  to  one 
hundred  dollars,  plaintiff  would  re- 
cover only  twenty-five  dollars,  as  he 
should  have  protected  himself.  Lloyd 
V.     Lloyd,  /60     Vt.     288,     13    A     638. 

(4)  Where  plaintiff's  horses  were 
unlawfully  seized  &t  a  time  when 
plaintiff  could  not  procure  other 
means  of  cultivating  his  crop, 
and  thereby  It  was  damaged  In 
excess  of  the  value  of  the  use  of 
the  horses,  the  damage  to  the  crop 
was  the  proper  measure;  but  If  plain- 
tiff could  have  procured  -  other  horses 
the  measure  of  recovery  would  be  the 
value  of  the  use  or  hire  of  the  horses 
during  the  time  he  was  deprived  of 
them.  Steel  v.  Metcalf,  4  Tex.  Civ. 
A.  313,  23  SW  474.  (6)  If  the  owner 
of  a  spring  wblch  was  polluted  by 
oil  flowing  Into  It  from  defendant's 
tank  by  ordinary  care  and  at  reason- 
able cost  could  have  cleaned  It  out. 
she  could  only  recover  for  the  pollu- 
tion up  to  the  time  she  could  have 
cleaned  It.  Cincinnati,  etc.,  R.  Co.  v. 
Gllllsple,  130  Ky.  213,  113  SW  89.  ««) 
A  seller  of  potatoes  for  delivery  to 
the  buyer  at  a  distant  point  must,  as  ' 
against  the  carrier  on  the  buyer  re- 
fusing to  receive  the  shipment  be- 
cause of  Injury  during  transportation 
to  a  part  of  the  potatoes,  exercise  or- 
dinary care  in  disposing  of  the  sound 
potatoes  and  obtain  therefor  the  mar- 
ket price  at  the  point  of  delivery. 
Texarkana.  etc,  R.  Co.  y.  Shlvel, 
(Tex.  Civ.  A.)  114  SW  196.  (7)  Wliere 
a  municipality  changed  the  grade  of 
a  street,  and  a  property  owner  col- 
lected damages  from  it  for  injury  and 
the  cost  of  raising  his  house  but  did 
not  raise  It   to   conform   to  the    new 

?;rade,  in  consequence  of  which  sur- 
ace  drainage  leaked  Into  his  house 
causing  damages,  he  could  not  recov- 
er such  damages.  Stuckemann  v. 
Pittsburgh,  266  Pa.  307,  99  A  906.  (8) 
It  Is  the  duty  of  a  person  whose 
spring  Is  polluted  by  the  damming  pf 
a  stream  to  avoid,  by  his  labor  or 
a  reasonable  expenditure  of  money, 
the  consequences  thereof.  Orob  v. 
South.  119  Md.  297,  86  A  1036.'  (9) 
The  failure  of  an  owner  to  exercise 
ordinary  care  In  repairing  a  fence 
torn  down  by  another,  so  as  to  keep 
stock  from  trespassing  on  his  crops, 
is  contributory  negligence,  and  the 
person  tearing  down  the  fence  is  lia- 
ble only  for  such  damage  to  the  crops 
as  could  not  have  been  prevented  by 
the  owner's  exercise  of  ordinary 
care.  Gulf,  etc.,  R.  Co.  v.  McMur- 
rough,  41  Tex.  Civ.  A.  216,  91  SW  320. 
57.  Sherman  v.  Fall  River  Iron 
Works  Co.,  2  Allen  (Mass.)  524,  79 
AmD  799;  Bnoch  Morgan's  Sons'  (To. 
v.  Troxell,  57  HowPr  (N.  Y.)  121 
[aff  23  Hun  632  (rev  on  other  grounds 
89  N.  Y.  292,  42  AmR  294,  II  AbhN 
Cas  88)1;  Stafford  v.  Newsom,  31 
N.  C.  507;  Aune  v.  Austin  Williams 
Timber  Co..  62  Wash.  356,  100  P  740.  . 

[a]     niTurtratioBa. — (1)     A     lessee. 
In  an  action  against  one  who  has  laid 

fras  pipes  In  neighboring  streets  ao 
mperfectly  that  gas  escapes  there- 
from through  the  ground  and  into 
the  water  of  a  well  upon  premtaes 
hired  and  used  by  the  lessee  for  a 
livery  stable,  and  therefore  renders  It 
unfit  for  use,  and  makes  the  enjoy- 
ment of  his  estate  less  beneflcial. 
may  recover  for  the  Inconvenience 
to   which   he  has   thereby  been   sub- 


ror  later  oaaee,  d«v*lopmaats  and  ohaaca*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ment  of  it.**  The  role  only  requires  a  party  to  pro- 
tect himself  from  the  injurions  consequences  of  the 
wrongful  act  by  the  ezereise  of  ordinary  effort 
and  care  and  moderate  expense;*'  such  rule  has  no 
application   where   the  injury  could  only  be   pre- 


vented by  exfaraoidinary  diort  or  cost.*"  Further, 
the  rule  has  been  held  not  to  apply  in  eases  of 
nuisance*^  or  in  eases  of  intentional**  or  positive 
and  continuing  torts,**  or  where  defendant  has  vio- 


Jected.  and  expenaea  Incurred  In  rea- 
sonable and  proper  attempts  to  ex- 
clude the  Kaa  from  the  well,  but  not 
for  Injury  cauaed  by  allowing  his 
horses  to  drinlc  the  water  after  he 
knew  that  It  was  corrupted  by  the 
(as.  Sherman  v.  Fall  River  Iron 
Worlts  Co.,  2  Allen  (Mass.)  62i,  79 
AmD  799.  (2)  Where  an  action  was 
brought  to  recover  the  value  of  cer- 
tain horses  allegM  to  have  died  from 
eating  corn  mixed  with  arsenic, 
which  plaintiff  bought  from  defend- 
ant, it  was  held  that,  notwithstanding 
defendant  had  fraudulently  concealed 
from  plaintiff  the  fact  that  arsenic 
was  so  mixed  with  the  corn,  yet  if 
plaintiff  was  informed  of  the  fact 
before  he  gave  it  to  his  horses,  he 
could  only  recover  damages  to  the 
value  of  the  corn.  Stafford  v.  New- 
som,  31  N.  C.  507.  (S)  Where  plain- 
tiffs knew  of  the  infringement  of  a 
trade-mark,  but  took  no  steps  to  ar- 
rest it,  damages  will  be  given  only 
for  such  sales  as  took  place  after 
the  commencement  of  the  action. 
Enoch  Morgan's  Sons'  Co.  v.  Troxell, 
57  HowPr  121  [aff  23  Hun  632  (rev 
on  other  grounds  89  N.  T.  292.  42 
AmR  294,  11  AbbNCas  86)].  (4) 
Plaintiff,  having  been  Informed  of  a 
Are  burning  on  the  second  day  and 
having  made  no  attempt-  to  extin- 
guish it,  contributed  to  the  disaster 
in  BO  far  as  respected  damage  done 
on  the  second  day,  and  could  recover 
only  for  the  property  destroyed  on 
the  first  day.  Aune  v.  Austin-Wil- 
liams Timber  Co.,  62  Wash.  866,  100 
P  746,  62  Wash.  866. 

58.  Central  of  Georgia  R.  Co.  v. 
Williams,  (AlaO  75  S  401;  Georgia 
Pac  R.  Co.-  V.  PuUerton,  79  Ala.  298: 
St  Ik>u1s,  etc.,  R.  Co.  V.  Neel,  66 
Ark.  279,  19  BW  963;  New  Orleans, 
etc,  R.  Co.  T.  Schols,  64  Hiss.  264; 
Chicago,  etc.,  R.  Co.  v.  Metcalf,  44 
Nebr.  848,  68  NW  61,  28  LRA  824. 
But  see  Burger  v.  St.  Louis,  etc.,  R. 
Co..  52  Mo.  A.  119  [rev  on  other 
grounds  123  Mo.  679.  27  SW  3931 
(holding  that  the  owner  of  stock 
killed  by  a  railroad  company  Is  not 
bound-  to  make  use  of  the  carcass  to 
reduce  the  damages);  Eten  v.  Luy- 
ster.  60  N.  T.  262.  260  (where  it  was 
said:  'The  act  complained  of  was  the 
wrongful  removal  and  destruction  of 
the  plaintltrs  property  in  his  ab- 
sence, and  there  was  no  evidence  that 
any  part  of  the  loss  was  caused  by 
his  act  or  could  have  been  prevent- 
ed by  him.  .  .  .  The  plaintiff  owed 
no  duty  to  the  defendants,  and  was 
not  called  upon  to  gather  up  the 
fragments  of  his  scattered  and  brok- 
en chattels,  but  was  at  liberty  to 
leave  them  where  the  defendants  left 
them,  and  look  to  the  latter  for  their 
value"). 

59.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Long,  6  Ala.  A.  510.  69  S  882. 

111. — Rockford.  etc.,  R.  Co.  v.  Lynch, 
67  111.  149;  Chicago,  etc..  R.  Cfo.  v. 
Stroud.  129  111.  A.  348. 

Ind. — Southern  R.  Co.  v.  Poetker, 
4<  Ind.  A.  296,  91  NG  610. 

Ky. — Lexington  v.  Chenault,  161 
Ky.  774,  152  SW  939,  44  LRANS  801. 

Me. — Reynolds  v.  <3handler  River 
Co..    43    Me.    518. 

Mass. — French  V.  Vlning,  102  Mass. 
132.  3  AmR  440. 

Hiss. — ^Tasoo,  etc.,  R.  C!o.  v.  Sul- 
tan. 106  Miss.  873,  63  S  672,  49 
LRAN8  760. 

N.  J. — Dickinson  v.  Delaware,  etc., 
R.  Co.,  90  N.  J.  L.  158,  100  A  203. 

N.  T. — Mark  v.  Hudson  River 
Bridge  Co..  108  N.  T.  28.  8  NE  243; 
Rexter  v.  Starln,  73  N.  Y.  601;  Lud- 
low V.  Yonkers.  43  Barb.  493;  Chase 
V,  New  York  Cent  R.  Co..  24  Barb. 
278. 

N.  C. — Toomans  ▼.  Henderaonville, 


96  SE  46;  Johnston  v.  Rudesill,  46  N. 
C.   610. 

Tex.— Dallas  v.  Cooper,  (Civ.  A.)  84 
SW  321:  Galveston,  etc.,  R.  Co.  v. 
Ryan,  ((:iv.  A.)  21  SW  1018;  Galves- 
ton, etc,  R.  Co.  v.  Boraky,  2  Tez. 
Civ.  A.    646,   21   SW   1011. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Allen, 
96   SB  406. 

[a]  ninrtratloiis.— (1)  One  whose 
animals  have  been  killed  by  a  rail- 
road train  through  the  fault  of  the 
company,  and  who  does  not  discover 
their  bodies  until  swollen,  is  not 
bound  to  use  diligence  to  dispose  of 
the  same  in  order  to  entitle  him  to 
recover  their  full  value.  Rockford. 
etc,  R.  C^o.  v.  Lynch,  67  111.  149.  (2) 
The  owner  of  a  lot  adjoining  a  rail- 
road right  of  way  which  was  over- 
flowed by  the  closing  up  of  a  ditch  on 
the  right  of  way  and  the  raising  of 
the  right  of  way  was  not  bound  to 
minimize  the  damage  by  constructing 
retaining  walls  or  otherwise.  Chesa- 
peake, etc.,  R.  Co.  V.  Blankenship,  168 
Ky.  270,  164  SW  943.  (3)  One  suffer- 
ing from  a  nuisance  is  not  required 
to  alter  buildings  to  meet  conditions 
resulting.  Dickinson  v.  Delaware, 
etc.,  R.  Co.,   (N.  J.)  100  A  203. 

[b]  AppUeatloa  of  rale. — Plaintiff 
was  not  bound  to  mlnimiae  the  dam- 
ages to  him  by  the  accumulation  of 
decaying  matter  thrown  in  a  public 
street  in  front  of  bis  residence  in 
order  to  recover  damages  therefor, 
since  he  had  no  control  over  the 
street.  Cumberland  Grocery  Co.  v. 
Baugh,  161  Ky.  641,  152  SW  565,  43 
LRANS  1037,  AnnC:asl915A  130. 

[c]  apecnlitlnil.  On  a  reference 
to  ascertain  the  damages  caused  by 
an  injunction  against  the  sale  of  an 
o'ptlon  on  real  estate,  evidence  that 
defendant  by  a  further  speculation 
with  regard  to  the  realty  might  have 
reduced  his  loss  is  properly  excluded. 
O'Connor  v.  New  York,  etc.  Land 
Impr.  Co.,  8  Misc.  243.  28  NYS  544. 

60.  Boss  -v.  St.  Louis,  etc.,  R.  Co., 
120  Ark.  264,  179  SW  853;  Wel- 
liver  V.  Pennsylvania  CTanal '  Co.,  28 
Pa,  Super.  79;  Pierpont  Mfg.  Ck).  v. 
Goodman  Produce  Co.,  (Tex.  Civ.  A.) 
60  SW  347;  Galveston,  etc.,  R.  Co. 
V.  Ryan,  (Tex.  Civ.  A.)  21  SW  1013; 
Galveston,  etc.,  R.  Co.  v.  Borsky,  2 
Tex.  Civ.  A.  645,  21  SW  1011;  Kuhnis 
V.  Lewis  River  Boom,  etc..  Co.,  51 
Wash.  196.  98  P  655.  See  also  Baster- 
brook  V.  E:rie  R.  Co..  51  Barb.  (N.  Y.) 
94. 

[a]  Bxtraordiaary  cars^— An  own- 
er of  growing  crops  destroyed  or  in- 
jured by  a  railway  company's  failure 
to  maintain  nroper  cattleguards  as 
required  by  L.  (1862)  c  169  5  3  is 
not  bound  to  the  exercise  of  extraor- 
dinary care  to  save  his  crops,  even 
though  that  might  have  been  success- 
ful.     And   where   he    has   had   reason 

i  to  expect  that  his  request  to  have 
proper  cattleguards  constructed  would 
be  complied  with,  he  is  justliled  in 
having  planted  his  crops  in  a  field 
not  ^thereby  protected.  Smith  v.  Chi- 
cago,  etc.,   R.   Co.,    38    Iowa   518. 

[b]  XUBStratlOBS. — (1)  Where4and 
iB  being  injured  by  a  break  in  a  ca- 
nal, it  is  the  duty  of  the  landowner 
to  use  all  reasonable  care,  skill,  and 
diligence  adapted  to  the  occasion  to 
remedy  and  arrest  the  injury;  but  it 
is  not  his  duty  to  construct  a  ditch 
which  will  cost  more  than  the  value 
of  the  land,  inasmuch  as  the  land- 
owner can  recover  no  more  than  the 
value  of  the  land  in  any  event,  and 
is  not  bound  to  expend  more  in  pre- 
venting the  Injury  than  he  could  re- 
cover from  the  canal  company.  Wel- 
llver  v.  Pennsylvania  Canal  (jo.,  23 
Pa.  Super.  79.  (2)  Where  one  con- 
structed and  maintained  a  boom  in  a 
navigable  river,  and  thereby  caused. 


in  time  of  extraordinary  flood,  the 
current  to  set  across  the  stream  and 
against  the  opposite  shore  in  greater 
volume  than  if  the  boom  had  not 
been  constructed,  the  owner  of  prop- 
erty on  the  opposite  shore  was  not 
bound  to  make  extraordinary  effort 
or  to  incur  extraordinary  expense  In 
protecting  his  property,  and  his  fail- 
ure to  make  any  effort  would  at  most 
only  deprive  him  of  recovering  all' 
the  damages  sustained.  KuitnTs  v. 
Lewis  River  Boom,  etc,  C!o.,  61  Wash. 
196.  98  P  655. 

61.  American  Smelting,  etc,  C>>. 
v.  Riverside  Dairy,  etc,  Farm,  236 
Fed.  610,  149  CCA  562;  Price  v.  High 
Shoals  Mfg.  Co.,  132  Ga.  246,  64  SB 
87.  22  LRANS  684;  Grant  v.  St.  Louis, 
etc.,  R.  Co.,  149  Mo.  A.  306.  136  SW 
80.  But  see  Central  of  Georgia  B, 
Co.  V.  Steverson,  3  Ala.  A.  313,  67  8 
494  (holdihg  that,  while  plaintiff  Is 
not  bound  to  abate  a  nuisance,  he  is 
bound  to  minimize  the  Injury  there- 
from). 

68.  American  Smelting,  etc,  Co. 
V.  Riverside  Dairy,  etc^  Farm,  28t 
Fed.  510,  149  CCA  662;  Eisele  v.  Od- 
die,  128  Fed.  941;  Lawton  v.  Mer- 
rick, 83  Conn.  417,  76  A  986;  Shan.- 
non  V.  McNabb,  29  Okl.  829.  120  P 
268,   38  LRANS    244. 

[a]  Malioiou  tort. — In  an  acUoa 
of  case  for  unfastening  a  vessel  trom 
a  dock,  by  means  of  which  it  floated 
off  and  was  injured,  proof  that  the 
owner  of  the  vessel  after  it  had  been 
so  set  adrift  had  .  neglected  to  take 
such  measures  as  were  in  his  power 
to  recover  and  secure  it  will  not  miti- 
gate the  damages.  Heaney  v.  Heeney, 
2  Den.   (N.  Y.)   626. 

68.  U.  S. — American  Smelting, 
etc,  Co.  V.  Riverside  Dairy,  etc. 
Farm,   236  Fed.    610,    149   CXIA   662. 

Ala. — Birmingham  R.,  etc.,  Co.  ▼. 
Long,    6  Ala.   A.    510,    59   S    382. 

Ga. — Jackson  v.  Wilson,  146  Qa. 
250,  91  SB  63;  Price  v.  High  Shoals 
Mfg.  Co.,  132  Ga.  246,  64  SB  87,  22 
LRANS  684;  Satterfleld  v.  Rowan,  88 
Ga.  187.  9  SB  677;  Athens  Mfg.  Cc 
V.  Rucker,  80  Ga.  291,  4  SB  886; 
Pelham  Phosphate  Co.  v.  Daniels, 
(A.)    94    SB   846. 

Ky. — MadlsonvlUe,  etc,  R.  Co.  v. 
Cates,  138  Ry.  267,  127  SW  988,  137 
AmSR  379. 

Me. — Reynolds  y.  Chandler  Co.,  43 
Me.  613. 

N.  C. — ^Wilson  v.  Scarboro,  171  N. 
C.  606,  88  SB  872.  90  SB  780. 

Okl. — Shannon  v.  McNabb,  29.  OkL 
829,  120  P  268.  38  LRANS  244. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Ow- 
sldy  Southwestern  Commn.  Co.,  43 
Tex.   Civ.  A.    484,   107    SW   628. 

[a]  AppUoatlOBS  of  rnl«.^(l) 
Plaintiff  conducting  a  dairy  and  stock 
farm  cannot  be  required  to  abandon 
its  land  and  connpletely  interrupt  its 
business  In  order  to  minimize  injury 
resulting  from  smelter  fumes.  Amer- 
ican Smelting,  etc.,  Co.  v.  Riverside 
Dairy,  etc..  Farm,  236  Fed.  510,  1419 
CCA  662.  (2)  Where  the  vendor  of 
standing  timber  prevented  the  pur- 
chaser from  removing  it  and  wrong- 
fully converted  the  same,  the  pur- 
chaser was  not  required  to  attempt  to 
purchase  other  such  timber  in  order 
to  prevent  or  lessen  his  damages. 
Wilson  V.  Scarboro,  171  N.  C.  606. 
88  SB  872,  90  SB  780.  (3)  An  own^r 
of  land  is  not  required  to  lessen  the 
damages  caused  by  water  wrongfully 
diverted  thereon,  by  constructing  or 
permitting  the  construction  of  a 
ditch  through  his  land  to  carry  off 
the  water.  Borden  v.  Carolina  Pow- 
er, etc.  Co.,  174  N.  C.  72,  93  SB  442; 
Cardwell  v.  Norfolk,  etc.,  R.  Co.,  171 
N.  C.  365,  88  SE  495;  Barcliff  v.  Nor- 
folk Southern  R.  Co.,  168  N.  C.  268 
84  SE  290;  Waters  v.  Kear,  168  N.  f 
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Uted  an  express  statutory  duty,'*  although  these 
distinctions  are  not  adverted  to  in  all  oases.*'  .  The 
duty  to  use  care  to  lessen  the  damages  resulting  front 
a  trespass  does  not  impose  upon  one  the  obligation 
to  provide  against  a  threatened  trespass.""  The 
efforts  to  minimize  the  loss  must  be  reasonable  as 
to  time  as  well  as  in  all  other  respects."'  Where 
injury  to  property  prevents  the  owner  from  pursuing 
his  usual  employment,  he  is  not  entitled  to  recover 
for  the  loss  of  time  occasioned  by  the  injury  where 
he  has  made  no  effort  to  secure  other  employ- 
ment." 


[f  102]  (S)  Injury  to  Penon  *>—(»)  In  Gen- 
•raL  One  who  has  sustained  personal  injury  througli 
the  fault  of  another  is  bound  to  lessen  the  damages 
so  far  as  practicable  by  the 'use  of  ordinary  care 
and  diligence."  One  who  has  been  injured  by  the 
negligence  of  another  must  use  ordinary  dUigenee  to 
effect  a  cure,  and  there  can  be  no  recovery  for 
damages  that  might  have  been  avoided  by  the  ex- 
ercise of  such  care."^  Only  ordinary  care  is  re- 
quired;'' and  where  there  has  been  no  neglect  on  the 
part  of  the  injured  party,  and  his  injtiries  wen 
more  serious,  or  resulted  more  seriously  than  it  was 


246,  84  BBS  292;  Roberta  v.  Baldwin. 

155  N.  C.  276,  71  BE  319.  And  see 
Toumans  v.  Hendersonville.  (N.  C.) 
96  SE  45  (holding  tliat,  while  one  in- 
jured by  tort  should  ordinarily  mini- 
mise damages,  one  whose  property 
was  overflowed  by  a  change  in  a 
street  grade  need  not  counterdrain  at 
substantial  expense,  where  such 
course  is  experimental  and  might 
render  him  liable  to  a  lower  proprlo- 
torX  But  see  Theiler  v,  Tllamook 
County.  (Or.)  168  P  804  (holding 
that  a  municipal  corporation  Is  not 
liable  for  such  continuing  damage 
from  a  culvert  diverting  water  on  to 
land  as  could  have  been  avoided  by 
the  exercise  of  reasonable  and  ordi- 
nary diligence  by  the  landowner  in 
preventing  It);  FUiatrault  v.  Coteau 
Ijandlng  Corp.,  23  Que.  Super.  62 
(holding  that,  where  a  landowner  by 
a  short  transverse  drain  can  prevent 
the  flooding  of  his  land,  it  is  his  duty 
to  construct  it,  and  if  he  fails  to  do 
80  he  is  entitled  to  recover  only  such 
loss  as  he  would  have  suffered  if  he 
had  taken  proper  measures  to  pre- 
vent or  diminish  the  damages).  (4) 
A  .tenant  owed  no  duty  to  the  land- 
lord by  whom  the  former  had  been 
Illegally  '  dispossessed,  and  was  not 
called  upon  to  gather  up  the  frag- 
ments of  his  chattels  which  were 
scattered  and  broken  when  he  was 
dispossessed,  but  was'  at  liberty  to 
leave  them  where  the  landlord  had 
left  them.  Bten  v.  Luyster,  60  N. 
y.  262  Jaff  27  N.  T.  Super.  486].  (5) 
Plaintlli  was  not  bound  to  mitigate 
damages  by  recovering  from  the  po- 
lice department  an  article  which  had 
been  delivered  by  plaintiff  to  defend- 
ant, a  public  truckman,  and  stolen 
while  in  the  latter's  possession.  Hey- 
man  v.  Stryker,  67  Uisc.  88,  121  NTS 
692. 

84,  Houston,  etc.,  R.  Co.  v.  Adams, 
63  Tex.  200:  St.  Louis  Southwestern 
R.  Co.  v.  Lee,  (Tex.  Civ.  A.)  151  SW 
831;  Kendall  v.  Chicago,  etc.,  R.  Co., 
(T«x.  Civ.  A.)   95  SW  757, 

[a]  ZUwrtraaoaa. — (1)  Where  a 
railroad  company  in  constructing  its 
railroad  across  plalntiS's  land  was 
negligent  in  tearing  down  plaintiff's 
fence  and  in  failing  to  rebuild  or  re- 
pair the  same,  and  violated  its  statu- 
tory duty  In  falling  to  furnish  plain- 
tiff a  reasonably  safe  passageway 
over  its  roadbed  and  in  diverting  the 
water  from  a  creek  through  plain- 
tiff's land,  plaintiff  was  not  bound 
to  use  ordinary  care,  and  make  a 
reasonable  expenditure  to  prevent 
dannage.  Kendall  v.  Chicago,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  95  SW  767.  (2) 
The  owner  through  whose  land  a 
railroad  company  maintains  tracks 
need  not  minimize  the  damages 
caused  by  trespassing  animals  by 
fixing  cattle  guards  and  the  com- 
pany's right  of  way  fence.  San  An- 
tonio, etc.,  R.  Co.  V.  Knoepfli,  82  Tex. 
270,  17  SW  1052;  Texas,  etc.,  R.  Co. 
V.  Young,  60  Tex.  201;  St.  Louis 
Southwestern  R.  Co.  v.  Lee,  (Tex. 
Civ.  A.)  151  SW  331;  St.  trf>ui8,  etc., 
R.  Co.  V.  Blackwell,  (Tex.  Civ.  A.) 
40  SW  860. 

66.     See  cases  supra  note  57. 

66.  Plummer  v.  Penobscot  Lum- 
bering Assoc,  67  Me.  363.  See  also 
Gilbert  v.   Kennedy,   22   Mich.   117. 


•7.  Corvallis,  etc  R.  Co.  v.  U.  S., 
191  Fed.  310,  112  CCA  54;  Hunter  V. 
Qualntance,    (Colo.)    168    P    918. 

68.  Parks  v.  Sullivan,  46  Colo. 
340,  104  P  1035,  25  LRANS  626,  17 
AnnCas    1079. 

[a]  XUnstraUoB. — Where  a  tran- 
sit instrument  used  by  a  civil  engi- 
neer was  broken  by  defendant's 
wrongful  act,  plaintiff  could  not  re- 
cover for  his  loss  of  time  until  an- 
other instrument  could  be  procured 
for  use,  without  showing  that  he  was 
unable  to  perform  any  work  without 
the  use  of  his  instrument,  and  was 
unable  to  procure  other  employment. 
Parks  V.  Sullivan,  46  Colo.  340,  104 
P  1035,  25  LRANS  626,  17  AnnCas 
1079. 

89.  Oontrlbntoxy  aagUfsne*  see 
Negligence  [29  C^C  605],  and  spe- 
cific   topics    there    referred    to. 

70.  Ga. — Southern  R.  Co.  v.  Cua* 
nlngham,  123  Ga.  90,  50  SB  979. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Kerrick.  178  Ky.  486,  199  SW  44. 

Mich. — Beauerle  v.  Michigan  Cent. 
R.  Co.,  152  Mich.   346,  116  NW  424. 

Minn. — Beck  v.  Chicago,  etc.,  R. 
Co.,   134   Minn.   363,   159  NW  831. 

Mont. — Tlggerman  v.  Butte,  44 
Mont.  138,  119  P  477;  Allen  v.  Bear 
Creek  Coal  Co.,  43  Mont.  269,  115  P 
673.  676   [clt  Cyc]. 

Nev. — Murphy  v.  Southern  PaC. 
Co.,  31  Nev.  120,  101  P  322,  21  Ann 
Cas   602. 

Oh. — Toledo  v.  Lewis,  17  Oh.  Clr. 
Ct.  688,   9  Oh.  Clr.  Dec.   461. 

S.  C. — Campbell  v.  Seaboard  Air 
Line  R.  Co.,  83  S.  C.  4.48,  65  BE  628, 
137  AmSR  824,  23  LRANS  1056. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Bagby, 
(Civ.  A.)  127  SW  254:  Missouri,  etc, 
R.  Co.  v.  Hagan,  42  Tex.  Civ.  A.  133, 
98   SW   1014. 

Wash. — Gelssler  v.'  Gelssler,  96 
Wash.  150,  164  P  746,  166  P  1119. 

[a]  IU«stratt»aa.^(l)  In  an  ac- 
tion by  a  lot  owner  for  Injuries 
caused  by  construction  of  drains  in 
such  a  manner  as  to  cause  water  to 
set  back  on  adjacent  property,  the 
court  should  submit  the  question 
whether  the  property  owner  should 
have  remained  upon  the  land,  wlien 
his  health  iras  being  so  seriously  im- 
paired. Toledo  V.  Lewis,  17  Oh.  Clr. 
Ct.  688,  9  Oh.  Clr.  Dec  451.  (2) 
Where  a  passenger  by  the  negligence 
of  the  operatives  of  a  train  was  set 
down  at  a  station  seven  miles  from 
her  destination,  and  then  hired  a 
team  to  convey  hbr  to  her  destina- 
tion, and  during  the  ride  suffered 
from  exposure,  she  could  not  recover 
damages  for  such  suffering  if  by  the 
exercise  of  due  care  she  could  have 
reached  her  destination  without  it, 
either  by  waiting  for  the  next  train, 
or  until  she  could  procure  additional 
wraps  to  protect  her  from  the 
weather.  C!ampbell  v.  Seaboard  Air 
Line  R.  Co.,  83  S.  C.  448,  65  SB  628, 
137  AmSR  824,  23  LRANS  1056.  (3) 
For  a  carrier's  failure  to  stop  on  flag 
for  a  prospective  passenger,  it  is  lia- 
ble for  the  direct  and  immediate  con- 
sequences, but  not  for  resulting  ex- 
posure unnecessarily  incurred  by  the 
passenger  or  from  his  own  negli- 
gence. Berley  v.  Seaboard  Air  Line 
R.  Co.,   83  S.  C.   411,  65  SB  456. 

71.  U.    S. — Texas,    etc.,    R.   Co.    v. 


White.  101  Fed.  928,  42  (XA.  86,  6! 
LRA  90:  Owens  v.  Baltimore,  etc,  B. 
Co.,   35   Fed.    715,   1    LRA   75. 

Ala. — ^Birmingham  R.,  etc,  (^.  v. 
Anderson.  163  Ala.  72,  50  S  1021. 

Cat. — Pacific  Coast  Casualty  (>>.  v. 
Pillsbury,   171  Cal.   319.   153  P  24. 

Conn. — Flint  v.  Connecticut  Has- 
sam  Pav.  Co.,  103  A  840. 

D.  C. — American  Realty  Co.  t. 
Thompklns,  37  App.  87. 

111. — Sahdwlch  v.  Dolan,  34  HI. 
A.  199  [rev  on  other  grounds  131  III. 
177,  24  NE  626,  23  AmSR  598,  and 
aff   141    III.    480,    31    NB    416]. 

Ind. — ^LouisvUle,  etc.,  R.  Co.  v. 
Falvey,  104  Ind.  409,  3  NB  389.  4  NB 
908;  Citizens'  St.  R.  Co.  v.  Hobba  U 
Ind.  A.  610,  48  NE  479,  44  NB  377. 

Iowa. — Alleoder  v.  Chicago,  etc,  B. 
Co.,  37  Iowa  264. 

Ky. — LouiavlUe.  etc  R.  0>.  v. 
Grimes,  150  Ky.  219,  823,  ISO  SW  3« 
[quot  C^c];  Cincinnati,  etc.  R  Co.  t. 
Crabtroe.    100   SW  318,   30  KyL  1000. 

Mass. — McGarrahan  v.  New  Tork, 
etc.,   Co.,   171   Mass.   211.   60  NE  610. 

N.  T.— Albertl  v.  New  York,  etc 
R.  Co..  118  N.  Y.  77,  23  NB  35,  6  LRA 
765;  Lyons  v.  Brie  R.  Co.,  57  M.  T. 
489 

R.  I. — O'Donnell  v.  Rhode  Island 
Co.,  28  R.  I.  245,  66  A  678. 

Tenn. — Knoxville  R.,  etc,  Co.  T. 
Rogers,   5  Tenn.  Civ.  A.  218. 

Tex. — Freeman  v.  Wilson,  (Ov.  A) 
149  SW  413;  Missouri,  etc,  R.  Co.  v. 
Aycock,  (Civ.  A.)  136  SW  198;  Mis- 
souri, etc.,  R.  Co.  V.  Hagan,  42  Tex. 
Civ.  A.  133,  98  SW  1014;  Texas  Port- 
land Cement  Co.  v.  Poe,  32  Tex.  CW. 
A.  469,  74  SW  66*;  Trinity,  etc.  B. 
Co.  V.  O'Brien,  18  Tez.  Civ.  A.  690,  U 
SW  889. 

Wash. — Oetssler  v.  Oelssler,  91 
Wash.  150,  164  P  746,  166  P  1119; 
Dahl  V.  Wagner,  87  Wash.  492,  151  P 
1079;  Kennedy  v.  Spokane.  e>c,  R. 
Co.,  73  Wash.  389,  132  P  SO,  41 
LRANS  419;  Hoseth  v.  Preston  UlU 
Co.,  49  Wash.  682.  688,  96  P  423  [clt 
Cyc];  Rowe  v.  Whatcom  (bounty  R, 
etc,   Co.,    44   Wash.    658,    87   P  921. 

[a]  Vaffleot  not  plaadad^— Evi- 
dence of  the  negligence  of  one  in- 
jured to  attend  to  his  Injuries, 
whereby  they  were  aggravated,  may 
be  introduced  by  defendant  in  miti- 
gation of  damages,  although  xucb 
neglect  was  not  pleaded.  Waxaha- 
chfe  V.  Connor,  (Tex.  Civ.  A.)  35  SW 
692. 

[b]  Panoaal  iajorlea  lanrassed  tar 
tuawf  to  f oUow  advlo*  o(  pkysi' 
nlSBi— In  an  action  for  personal  in- 
juries, where  it  appears  that  plain- 
tiff employed  a  reputable  physician 
to  care  for  the  injuries,  defendant 
Is  not  liable  for  any  aggravation  ef 
the  injuries  caufted  by  negligence  of 
plaintiff  in  failing  to  follow  the  di- 
rections of  such  physician.  Stnid- 
geon  V.  Sand  Beach,  107  Mich.  496,  (» 
NW  616. 

7a.  D.  C. — ^American  Realty  Co.  »• 
Thompklns,  37  App.  87. 

m.— Variety  Mfg.  Co.  v.  Landaker, 
227  III.  22,  81  NB  47;  Mt.  Sterling 
V.  Crummy,  73  111.  A.  672;  Sandwich 
V.  Dolan,  34  111.  A.  199  [rev  on  other 
grounds  133  111.  177,  24  NB  621.  2S 
AmSR  598.  and  aff  141  111.  430,  31  NB 
416].  

Ind. — Louisville,  etc.,  R.  Co.  v.  Fal- 
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at  firat  rapposed  they  would,  there  can  be  a  full 
recovery  for  the  entire  resnlt." 

[{  103]  (b)  Duty  to  Prooim  Miadiad  Attea- 
tion.  It  is  the  duty  of  a  person  injured  to  procure 
medieal  attention  if  the  nature  of  the  injury  is  suefa 
as  reasonably  to  require  it;^^  and  evidence  of  plain- 
tiff's failure  in  this  r^ard,  whereby  the  injuries 
weare  aggravated,  is  admissible' ifi  mitigation  of  dam- 
ages." But  the  fact  that  medical  aid  and  attention 
was  not  procured  jrill  not  defeat  a  recovery  where 
the  circumstances  are  not  such  as  reasonably  to  in- 
409,  s  tra  t8».  4  NE 


dioate  their  necessity.**  The  wrongdoer  is  liaUe 
for  all  the  actual  consecpienees  of  the  injury  whether 
the  method  of  treatment  adopted  by  the  injured  per- 
son was  or  was  not  the  best  possible  one.^^ 

[i  104]  (e)  Doty  to  Undergo  Snrgieal  Op«r»- 
tlon.  Where  one  has  been  hurt  by  the  nogUgenoe 
of  another  he  is  not  bound,  as  a  matter  of  law,  to 
undergo  a  serious  and  critical  surgical  operation 
which  would  necessarily  be  attended  by  some  risk 
of  failure  '*  or  of  death,' •  but  the  person  injured 
must  be  permitted  to  ezeroise  a  liberty  of  choice  nn- 


vey.   104   IncL 

tog. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ba- 
ker. 15g  Ky.  224.  164  SW  7»9:  liOUla- 
TlUe,  etc,  R.  Co.  v.  Qrlmes,  IKO  Ky. 
219,  222,  150  SW  Sit  [quot  Cyc];  Il- 
linois Cent.  R.  Co.  V.  Oheen,  112  Ky. 
(95,  6t  SW  «I9,  2S  KyL.  1962,  68 
SW  1087,   24   KyL   68. 

Minn. — Beck  v.  ChlcaKO,  etc.,  R,  Co., 
U4  Hlnn.   363,  159   NW  881. 

Uo. — FuUerton  v.  Fordyce,  144 
Uo.  519.  44  SW  1053;  Webb  v.  Met- 
ropolitan St.  R.  Ca,  89  Mo.  A.  604. 

N.  T.— Lyons  v.  Brie  R.  Co.,  67  N. 
T.  489. 

Oh.— Heints  v.  Caldwell,  16  Oh.  Clr. 
Ct  (30. 

Pa. — Benson  v.  Altoona,  etc.,  R.  Co., 
228  Pa.  290,  77  A  492. 

S.  a — Berry  ▼.  Qreenvllle,  84  S.  C 
122.  65  SB  1030,  19  AnnCas  978. 

Tenn. — Arkansas  River  Packet  Co. 
v.  Hobba,  105  Tenn.  29,  68   SW  278. 

Tex. — Southern  Tract  Co.  v.  Wil- 
son. (Civ.  A.)  187  SW  686;  Snyder 
Ice,  etc.,  Co.  V.  Bowron,  (Civ.  A.) 
156  SW  550.  E56  [clt  Cyc];  Texas, 
etc..  R.  Co.  v.  Mosley,  (Civ.  A.)  124 
8W  485;  International,  etc.,  R.  Co. 
V.  Duncan,  55  Tex.  Civ.  A.  440,  121 
SW  S62;  St.  Louis  Southwestern  R. 
Co.  V.  Johnson,  (Civ.  A.)  94  SW  162: 
Trinity,  etc,  R.  Co.  v.  O'Brien,  18 
Tex.  Civ.  A.  690,  46  SW  389. 

[a]  AppUoajUon  of  Tnla<— Ordi- 
nary care  to  redyce  the  consequences 
of  the  injury  does  not  require  an  In- 
jured person  to  have  his  arm  broken 
over.  In  order  to  break  up  a  cartila- 
ginous mass  around  a  joint:  and 
hence  evidence  that  this  could  be 
done  was  properly  excluded.  Sny- 
der Ice.  etc,  Co.  v.  Bowron,  (Tex. 
Civ.  A.)  166  SW  550. 

73.  Ala. — Postal  Tel.  Cable  Co.  v. 
Hulaey,   132  Ala.   444,  31  S   627. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Orlmes,  ISO  Ky.  219,  222,  160  SW 
346  [quot  Cyc]. 

N.  T. — ^Radman  v.  Haberstro,  1 
NTS  561  [att  119  N.  T.  659  mem,  23 
NE  1150  mem]. 

Ob. — Toledo  ▼.  Radbone,  28  Oh. 
Cir.  ca.  268. 

Tex. — Pecos,  etc,  R.  Co.  v.  Mc- 
Means,  (Civ.  A.)  188  SW  692;  Mis- 
souri, etc.,  R.  C!o.  v.  McCormiok,  (Civ, 
A.)  160  8W  429;  Trinity,  etc.,  R.  Co. 
V.  O'Brien,  18  Tex.  Civ.  A.  690,  46  SW 
289. 

Wis. — Sallady  v.  Dodge  vUle.  86 
Wis.  318.  65  NW  696,  20  LRA  541. 

[a]  Illnat>atlOBS.^-(l)  A  person 
Injured  cannot  be  held  grullty  of  con- 
tributory neKltKence  for  having  re- 
turned to  work  and  used  the  injured 
limb  before  complete  recovery,  in  the 
absence  of  bad  faith,  and  from  mere 
Ignorance.  Toledo  EaectriC  St.  R.  Co. 
v.  Tucker,  18  Oh.  Clr.  (3t.  411,  7  Oh. 
Clr.  Dec  169.  (2)  So  where  one 
whose  hand  was  injured  by  the  negli- 
gence of  defendant  employ^  at  the 
time  a  physician  or  surgeon  compe- 
tent to  treat  an  injury  of  that  kind, 
and  obeyed  his  Instructions,  and  was 
not  negligent  on  his  part  In  treating 
the  wound,  which  progressed  from 
causes  beyond  the  control  of  the  sur- 
Keon  until  the  arm  had  to  be  am- 
putated, he  is  entitled  to  recover  for 
the  loss  of  his  arm.  Radman  v. 
Haberstro,  1  NTS  561.  (3)  Where 
Plaintiff  in  an  action  for  damages  re- 
sulting from  a  broken  leg  became  af- 
flicted with  nausea  before  he  was 
able  to  sit  up,  and  upon  turning  par- 


tially over  In  bed  to  avoid  vomiting 
on  the  bed  rebroke  the  leg,  it  was 
held  that  the  accident  causing  the 
original  fracture  was  the  pl-oxlmate 
cause  of  the  rebreaaage.  Postal  Tel. 
Cable  Co.  v.  Hulsey,  132  Ala.  444.  81 
S  527. 

74.  Del. — Oraboskl  v.  New  Castle 
Leather  Co.,  22  Del.  145,  64  A  74. 

D.  C. — American  Realty  Co.  v. 
Thompkins,  87  App.  87, 

111. — Kennedy  v.  Busse,  60  111.  A. 
440.  See  Clark  v.  Chicago,  174  Ul. 
A.   145. 

Ind. — Citizens'  St  R.  Co.  v.  Hobbs, 
16  Ind.  A.  610,  43  NB  479,  44  NB  377. 
See  Chicago,  etc.,  R  Co.  v.  Spilker. 
134  Ind.  880,  33  NB  280,  84  NB  218 
(holding  it  proper  for  plaintiff  to 
have  followed  the  advice  of  ber  phy- 
sician). 

Ky. — Illinois  Cent.  R.  Co.  v.  Oheen, 
112  Ky.  695,  66  SW  639,  2S  KyL  1962, 
68  SW  1087,  24  KyL  68. 

La. — Joiner  v,  Texas,  etc,  R.  Co., 
128   La.   1050,    55   S   670. 

Hd. — United  R.,  etc.,  Co.  v.  Dean, 
117   Md.  686,   84  A  76. 

Mich. — Youmana  v.  Padden,  1  Mich. 
N.  P.  127. 

Mo. — Olasgow  V.  Metropolitan  St. 
R.  Co.,  191  Mo.  347,  89  SW  915. 

Nev. — Murphy  v.  Southern  Pac  Co.. 
81  Nev.  120,  101  P  822,  21  AnnCaa 
502. 

8:  C. — Berry  v.  Qreenvllle,  84  S.  C. 
122,  66  SB  1030.  19  AnnCas  978. 

Tei. — St.  Louis  Southwestern  R. 
Co.  V.  Johnson,  (Civ.  A.)  94  SW  162. 

Wash. — Harding  v.  Ostrander  R.. 
etc.,  Co.,   64  Wash.  224,  116  P  636. 

[a]  Application  of  mis. — ^Where 
a  servant  employed  by  a  lumber  com- 
pany to  cut  timber  in  the  woods  sus- 
tained a  personal  injury  while  in  the 
woods,  and  discovered  that  the  com- 
pany would  not  perform  its  duty  to 
convey  him  to  a  hospital  maintained 
liy  wages  retained  by  the  company, 
the  servant,,  physically  and  mentally 
able,  must  make  reasonable  efforts 
to  reach  the  hospital,  or  otherwise 
to  secure  medical  attention,  and 
thereby  minimise  the  injuries;  and 
where  he  failed  to  do  so  the  company 
was  not  liable  for  the  damages  oc- 
casioned thereby.  Harding  v.  Ostran- 
der R..  etc.,  Co.,   (Wash.)   116  P  636. 

rb]  BvldeMo*  held  laaofloiaat  to 
show  that  failure  to  call  a  physician 
sooner  contributed  to  a  miscarriage. 
Joiner  v.  Texas,  etc,  R.  Co..  128  La. 
1060.  65  S  670. 

Ooatxllratory  negUgenoe  see  Negli- 
gence [29  Cyc  632]. 

7B.  Citliens'  'St.  R.  Co.  v. '  Hobbs, 
15  Ind.  A.  610,  48  NB  479.  44  NB  377; 
Missouri,  etc..  R.  Co.  v.  Aycock,  (Tex. 
Civ.  A.)  186  SW  198;  St.  Louis  South- 
western R.  Co.  V.  Johnson,  (Tex.  Civ. 
A.)  94  SW  162;  Robertson  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  79  SW  96; 
Waxahachie  v.  Connor,  (Tex.  Civ.  A.) 
35  SW  692. 

[a]  On*  who  asgUgently  dslays 
calUng  m  physlolaai  and  whose  con- 
sequent damages  are  thereby  aggra- 
vated, cannot  recover  for  the  increase 
of  his  injuries  or  damages  but  only 
such  damages  as  would  have  been 
sustained  had  he  not  been  guilty  of 
negligence  In  failing  to  obtain  medi- 
cal treatment.  Robertson  v.  Texas, 
etc,  R.  Co.,   (Tex.  Civ.  A.)  79  SW  96. 

76.  Ala. — SlosB-Sheffleld  Steel,  etc., 
Co.  V.  Balser,  158  Ala.  611,   48  B  374. 

111. — Qalesburg  v.  Rahn,  46  111.  A. 
351;  Blgin  v.  Rlordan,  21  Ul.  A.  600. 


Oh.— Toledo  v.  Radbone,  23  Oh.  CSr. 
Ct.    268. 

Tex. — Texas,  etc.,  R.  Co.  v.  Meal, 
(Civ.  A.)  33  SW  693. 

Ont. — Sawyer  v.  Canadian  Pac.  R. 
Co.,  7  OntWN  166,  18  DomLR  799. 

[a]  ninstratfoM. — (1)  An  injured 
person  who  from  the  olrcumstances 
might  reasonably  believe  that  his  in- 
Jury  is  of  such  a  character  that  rest 
alone  will  afford  a  speedy  recovery 
is  not  required  to  incur  the  expense 
of  nursing  and  medical  attendance, 
as  a  condition  to  his  right  to  recover 
adequate  damages,  if  any,  against- the 
wrongdoer.  Kennedy  v.  Bussti,  60 
111.  A.  440.  (2)  Where  a  pregnant 
woman  fell  by  reason  of  a  bole  in 
the  floor  in  defendant's  station,  it 
was  not  negligence  on  her  part  to 
fail  to  send  for  a  physician  at  the 
time,  the  injury  not  creating  an  ap- 
prehension of  immediate  danger  to 
her  life  or  health.  Texas,  etc.  R.  Ca 
V.  Neal,  (Tex.  Civ.  A.)  83  SW  693. 
(3)  Testimony  that  a  passenger  who. 
contracted  a  cold  from  exposure  on 
defendant's  train  was  directed  to  con- 
sult a  throat  specialist  does  not  alone 
raise  an  Issue  for  the  Jury  as  to 
whether  the  passenger  failed  to  pro- 
cure competent  medical  treatment. 
Missouri,  etc.,  R.  CJo.  v.  Dellmon, 
(Tex.    Civ.    A.)    171    SW   799. 

[b]  AppUoattoas  of  nls. — (1)  It 
was  proper  to  refuse  to  allow  a  phy- 
sician to  state  whether.  Judging  from 
the  wound  as  it  appeared  when  plain- 
tiff first  came  to  see  him,  it  could 
have  been  entirely  cured  if  plaintiff 
had  had  It  treated,  where  defendant's 
regular  physician  who  dressed  It  did 
not  consider  it  serious,  and  gave 
plaintiff  no  instructions  about  conv- 
Ing  again,  and  testified  that  it  was 
his  duty  to  look  after  such  casea 
Sloss-Sheffleld  Steel,  etc.,  Ck>.  v.  Sal- 
set,  - 168  Ala.  511,  48  S  374.  (2) 
Where  a  person,  on  receiving  what  he 
supposed  to  be  a  trifling  injury,  treat- 
ed it  with  home  remedies  for  sev- 
eral weeks,  when  he  discovered  that 
It  was  not  healing,  and  then  em- 
ployed a  physician,  he  is  not  tber»- 
by  barred  from  recovery.  "Toledo  v. 
Radbone,    23    Oh.    Clr.    Ct.    268. 

77.  Oraboskl  v.  New  (Castle  Ijeath- 
er  Cte..  22  Del.  146.  64  A  74;  Mis- 
BOurl,  etc.,  R.  Co.  v.  McCormlck, 
(Tex.  Civ.  A.)  160  SW  429;  Rowe  •* 
Whatcom  County  R.,  etc.,  (3o.,  44 
Wash.  658,  87  P  921. 

[a]  AppUoatlon  of  nd*.— The  mere 
fact  that  the  Injured  person  refused 
to  permit  the  use  of  a  hypodermic  la 
easing  him  did  not  show  a  want  of 
proper  treatment.  Pecos,  etc.,  R.  Co. 
v.  McMeans,  (Tex.  Civ.  A.)  188  SW 
692. 

78.  Louisville,  etc,  R.  <3o.  v.  Ker- 
rick,  178  Ky.  486,  199  SW  44;  Stokes 
V.  Long,  52  Mont.  470,  159  P  28;  Mar- 
tin V.  Pittsburgh  R.  C^o.,  238  Pa.  528, 
86  A  299,  48  LRANS  116:  MatUs  v. 
Philadelphia  Tract.  Co.,  6  Pa.  Dist. 
94.   19  Pa.  Co.   106. 

[a]  Application  of  nila.^An  In- 
jured passenger,  after  one  unsuccess- 
ful operation,  is  not  required  to  sub- 
mit to  a  major  operation  to  reduce 
the  damages  caused  by  the  carrier's 
negligence.  Freeman  v.  ChlctiBO,  etc, 
R.   Co.,    52  Mont.   1,   154  P  912. 

n.  MlBsourl,  etc,  R.  Co.  v.  Ban- 
ning, (Tex.  Civ.  A.)  41  SW  196  [rev  on 
other  grounds  91  Tex.  847,  43  SW 
508];  Mattis  v.  Philadelphia  Tract. 
Co.,   6   Pa.   Dist.   94,   19   Pa.   Co.   106. 
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dep  finoh  oireumatances.*"    This  role,  however,  does 
not  apply  to  a  simple  soi^oal  operation  which  an 
^  ordinarily  prudent  man  should  undergo.*^ 

[t  1051  B.  Particnlar  £lemeiita  of  Oompeinsa- 
tton — 1.  Peconiary  Losses — a.  In  GeneraL  Subject 
to  the  limitations  imposed  by  the  general  principles 


But  see  Ward  v.-  Ely-Walker  Dry 
Qpods  Bids.  Co..  248  Mo.  348,  1B4  SW 
478,  45  LRANS  SSO  (holding  that  an 
Mstructlon  that.  If  plaintiff  In  falling 
tp;  have  an  operation  performed  upon 
hte  bead  failed  to  exercise  ordinary 
cBPe  to  Improve  his  condition,  he 
could  recover  only  the  damages  which 
would  have  been  sustained  if  he 'bad 
bad  such  operation  performed  at  the 
proper  time,  was  proper). 
.  Mb  Ala. — Birmingham  R.,  Light, 
etc.,  Co.  V.  Anderson,  163  Ala.  72,  50 
8  1021. 

.    Ipwa. — White   v. '  Chicago,    etc.,    R. 
00.,  145  Iowa  408.  413,  124  NW  309. 
^  Ky. — Stewart    Dry    Goods    Co;    v. 
boone,  202  SW  489. 

Minn. — Maroney  v.  Minneapolis, 
etc.,  R.  Co.,  123  Minn.  480,  144  NW 
Hi.  49  LRANS  756. 

Mo. — Lobban  v.  Wabash  R.  Co.,  169 
IfO.  A,  444,   141  SW  440. 

Pa.— Mattls  V.  Philadelphia  Tralct. 
jQo.,  S.  Pa.  Dlst.  94,  19  Pa.  Co.  IOC. 
.  Compare  Bateman  v.  Middlesex 
County.  24  Ont.  L.  84,  87,  2  OntWN 
1238,  1$  OntWR  442  (where  the  court 
said:  "The  principle  to  be  deduced 
...  is,  that,  if  a  patient  refuse  to 
submit  to  an  operation  which  it  is 
reasonable  that  he  should  submit  to, 
t^e  continuance  of  the  malady  or  In- 
J)iry  which  such  operation  would 
cure  is  due  to  bis  refusal  and  not 
to  the  original  cause.  Whether  such 
refusal    Is    reasonable    or    not    is    a 

Siestion  to  be  decided  upon  all  the 
rcumstances  of  the  case"). 
.  But  see  Donovan  v.  New  Orleans 
R.,  etc.,  Co..  132  La.  239,  61  S  216,  48 
LRANS  109  (holding  that,  where  one 
Injured  is  advised  by  competent  phy- 
sicians that  the  injury  can  be  reme- 
died by  an  operation,  but  refuses  to 
submit  to  one,  she  la  not  minimizing 
her  damages,  and  cannot  recover  for 
the  sufferings  which  would  be  avoid- 
ed by  the  operation);  Dahl  v.  Wagner, 
87  Wash.  492  151  P  1079  (holding 
that  an  injured  person  cannot  recover 
for  continued  pain  and  suffering  be- 
cause of  negligence  on  the  part  of 
his  physician,  where  upon  consulta- 
tion with  another  physician  h%  was 
advised  that  an  operation  was  neces- 
sary and  failed  to  have  it  performed). 
"Of  course,  no  one  can  be  said  to 
owe  the  duty  of  submitting  to  an  op- 
eration, especially  where  the  admin- 
istration of  an  anaesthetic  is  neces- 
sary in  order  that  It  be  performed. 
No  right  Is  held  more  sacred,  or  Is 
more  carefully  guarded  by  the  com- 
mon law,  than  is  the  right  of  every 
individual  to  the  possession  and  con- 
trol of  his  own  person,  free  from  all 
restraint  or  Interference  from  oth- 
ers, unless  by  clear  and  unquestiona- 
ble authority  of  law.  As  is  well  said 
•by  Judge  Cooley:  'The  right  to  one's 
person  may  be  said  to  be  a  right  of 

Simplete  Immunity;  to  be  let  alone.' 
ooley  on  Torts,  33.  Whether  an  In- 
jured person  shall  submit  to  a  fur- 
ther mutilation  of  his  person  is  es- 
sentially a  matter  of  personal  choice. 
Thli^  is  necessarily  so,  for  experience 
b9«  demonstrated  that  every  opera- 
tion is  performed  with  some  risk. 
S!Ut  when  pain  may  be  obviated,  and 
the  condition  of  the  injured  member 
improved  by  an  operation  without  in- 
jury and  at  small  expense  and  slight 
inconvenience,  the  i)erson  injured 
ought  not  to  be  recompensed  on  the 
theory  that  he  will  not  avail  himself 
of  the  benefits  of  modern  surgery. 
Nor,  on  the  other  hand.  Is  compen- 
sation to  be  limited  to  the  reason- 
able cost  of  surgery  as  though  the 
Ipjured  person  were  a  chattel  being 
put   in   state   of   repair.      The   feasi- 


bility of  an  operation  calculated  to 
obviate  pain  and  Improve  conditions 
is  to  be  considered  by  the  jury,  not 
owing  to  any  duty  of  the  injured  par- 
ty to  submit  his  person  to  the  sur- 
geon's knife,  but  as  bearing  on  the 
nature  and  extent  of  the  Injury  and 
the  probable  consequences  when  ac~ 
corded  such  treatment  as  ordinary 
prudence  shall  dictate."  White  y. 
Chicago,   etc.,  R«  Co.,   supra. 

[a]  AdTlc*  of  physleiaii.  RecoV- 
ery  by  a  person  from  a  city  for  a 
hernia  caused  by  a  fall  on  a  defec- 
tive sidewalk  is  not  affected  by  the 
fact  that  he  made  a  mistake  In  not 
Immediately  undergoing  an  operation 
as  advised  by  a  physician,  if  his 
conduct  was  that  of  a  reasonably 
prudent  man.  Williams  v.  Brooklyn, 
33  App.  Div.  539,  53  NTS  1007. 

[bj  An  laatmotlOB  that  It  was 
the  duty  of  an  Injured  employee  to 
submit  to  all  treatment  that  a  rea- 
sonably prudent  person  would  have 
submitted  to  in  order  to  Improve  his 
condition,  and  that  his  employer  was 
liable  for  no  damages  which  might 
have  been  prevented  by  reasonable 
care,  is  not  objectionable  as  author- 
Ixing  the  Inference  that  as  a  prudent 
man  the  employee  might  have  post- 
poned recovery  from  his  injury  to 
recovery  of  damages,  Texas,  etc., 
R.  Co.  V.  Behymer,  189  U.  S.  468,  23 
set  822,  47  L.  ed.  905  [aff  112  Fed. 
35,  50  CCA  106]. 

81.  Leitxell  V.  Delaware,  eta,  R. 
Co.,  232  Pa.  475,  81  A  643,  48 
LRANS   114. 

83.     See   supra    {{    66-104. 

83.  Halloran  v.  New  York,  etc., 
R.  Co.„  211  Mass.  132,  97  NB  631; 
Hof  V.  St.  Louis  Transit  Co.,  213  Mo. 
445,  111  SW  1166;  Holt  v.  United  Se- 
curity L.  Ins.,  etc..  Co.,  76  N.  J.  L. 
685,  72  A  301.  21  LRANS  691;  Wake- 
man  V.  Wheeler,  etc.,  Mfg.  Co.,  101 
N.  Y.  206,  4  NE  264,  64  AmR  676; 
Hansom  v.  New  York,  etc.,  R.  Co.,  15 
N.  Y.  415.  See  also  oases  infra  Hi 
106-149. 

[a]  IIliurtr*tloaa«^(l)  A  person 
struck  by  a  street  car  negligently  op- 
erated, who  was  In  no  manner  respqn- 
slble  for  the  collision,  may  recover 
for  the  loss  of  money  and  jewelry, 
caused  by  the  collision.  Hof  v.  St. 
Louis  Transit  Co.,  213  Mo.  445,  111 
SW  1166.  (2)  Where  plaintiff  claimed 
injury  to  ner  voice,  evidence  of  the 
loss  of  an  engagement  to  sing  is  not 
objectionable.  Halloran  v.  New  York, 
etc.,  R.  Co.,  211  Mass.  132,  97  NB  631. 

[b]  SepzlTatloii  of  flttim  oC- 
sprlag  is  not  a  proper  basis  of  pe- 
cuniary damages.  Devlne  v.  Brook- 
lyn Heights  R.  Co.,  181  App.  Div.  142, 
115  NYS  263  [rev  on  other  grounds 
198  N.  Y.  630  mem,  92  NE  1083  memi: 
Lennox  v.  Interurban  St.  R.  Co.,  104 
App.  Div.  617,  93  NYS  1137:  Lennox 
v.  Interurban  St.  R.  Co.,  104  App. 
Div.    110.   93   NYS   280. 

84.  U.  S.— Wade  v.  Leroy,  20  How. 
34.  15  L.  ed.  813  •  Griffen  v.  Sprague 
Electric  Co.,  115  Fed.  749:  Swenson  v. 
Bender,  114  Fed.  1,  51  CCA  627;  Illi- 
nois Cent.  R.  Co.  v.  Davidson,  76 
Fed.  517,  22  (XA  306;  The  Alljandro 
V.  Wallace,  56  Fed.  621,  6  CCA  54;  Da- 
vidson V.  Southern  Pac.  Co.,  44  Fed. 
476;  Carpenter  v.  Mexican  Nat.  R.  Co., 
39  Fed.  315  [app  dlsm  140  U.  S.  689 
mem,  18  SCt  1024  mem,  86  L.  ed.  601 
men)];  Blunk  v.  Atchison,  etd.,  R. 
Co.,  38  Fed.  311;  Whelan  v.  New 
York,  etc.,  R.  Co.,  38  Fed.  16;  An- 
thony V.  Louisville,  etc.,  R.  Co.,  27 
Fed.  724  [aff  132  U.  S.  172,  10  SCM 
53,  33  L.  ed.  3011;  Van  de  Venter  V. 
Chicago  City  R.  Co.,  26  Fed.  32;  Sun- 
ney    v.   Holt,    15    Fed.    880;    Fuller   V. 


already  stated,*'  one  injured^  in  person  or  property 
by  the  wrong  of  another  is  entitled  to  compensation 
for  all  pecuniary  losses  which  he  has  sustained." 

[}  106]  b.  Lost  Time  and  Eanuags.  The  pe- 
cuniary value  of  time  lost  by  plaintiff  in  consequence 
of  the  injury  is  a  proper  element  of  recovery," 

Citlcens'  Nat.  Bank,  16  Fed.  875; 
Beardsley  v.  Swann,  2  F.  Cas.  No. 
1,187,  4  McLean  333;  Ooble  V.  Dela- 
ware, etc.,  R.  Co.,  10  F.  Cas.  No. 
5,488a. 

Ala. — Southern  B.  Co.  v.  Peters,  194 
Ala.  94,  69  S  611 ;  Birmingham  R.,  etc., 
Co.  v.  Colbert,  190  Ala.  229,  47  S  613; 
Central  of  Georgia  B.  Co.  v.  Storrs, 
169  Ala.  361,  68  S  746;  Louisville, 
etd.,  R.  Co.  v.  Quinn,  146  Ala.  667,  S9 
S  616;  South,  etc.,  Alabama  R.'Co.  v. 
McLendon,  63  Ala.  266. 

Cal. — Bonneau  v.  North  Shore  R. 
Co.,  162  Cal.  406,  9S  P  106.  112  AmSR 
68. 

Del. — Karcsewskt  v.  Wilmington 
City  R.  Co.,  20  Del.  24,  64  A  74«;  Ford 
V.  ClurleB  Warcer  Co.,  16  DeL  88, 
37  A   39 

D.  C.-^Washlngton,  etc.,  R.  Co.  v. 
Patterson,  9  App.  423;  Larraon  v.  Dis- 
trict of  Columbia,  16  D.  C.  330. 

Ga. — ^Broyles  v.  Prlsock,  97  Qa. 
643,  25  SE  389;  Southwestern  R.  Co. 
V.  VelUnes,  14  Ga.  A.  674.  82  SB  166. 

III. — Consolidated  Coal  Co.  v.  Haen- 
nl,  146  III.  614,  35  NB  162;  La  Salle 
V.  Porterfleld,  138  III.  114.  27  NB  937: 
Chicago,  etc.,  R.  Co.  v.  Paysant.  87 
141.  125;  Peoria  Bridge  Assoc  v.  ILiOO- 
mls,  20  111.  235,  71  AmD  263;  Illinois 
Cent.  R.  Co.  v.  Cole,  62  III.  A.  480  [aff 
165    111.    334,    46   NB   276]. 

Ind. — Stewart  v.  Maddox,  68  Xnd. 
61;  Indianapolis  v.  Gaston,  68  Ind. 
224;  Blackwell  v.  Acton,  38  Ind.  425; 
Nappanea  v.  Rackman,  7  Ind.  A.  SCI, 
34  NB  609. 

Ind.  T. — Chicago,  etc,  R.  Co.  v. 
Hoover,  3  Ind.  T.  693,  64  SW  679. 

Iowa., — Sachra  v.  Manilla,  120  Iowa. 
562,  95  NW  198;  Stanley  v.  Cedar 
Rapids,  etc.,  R.  Cp.,  119  Iowa  526, 
93  NW  489;  Lund  v.  Tyler,  115  Iowa 
236,  88  NW  383;  Stafford  ▼.  Oska- 
loosa,  64  Iowa  261,  20  NW  174. 

Kan. — Missouri,  «tc.,  B.  Co.  v.  Wea- 
ver, 16  Kan.  '456;  Atchison  v.  King,  9 
Kan.  550;  Abilene  v.  Wright,  4  Kan. 
A.  708,  46  P  715.  And  see  ICansas 
Pac.  R.  Co.  V.  Pointer,   9  Kan.  620. 

Ky. — ^Kentucky  Cent.  R.  Co.  v.  Ack- 
ley,    87    Ky.    278,    8    SW   691,    10   KyL 

170,  12  AmSR  480;  N ,  etc,  Co.  v. 

Walker,  14  KyL  175;  LoulbvUIe,  eto., 
R.  Co.  V.  Wade,  11  KyL  904. 

La. — Brlnkman  v.  St.  Landry  Cot- 
ton Oil  Co.,  118  La.  835,  49L  S  458; 
Rutherford  v.  Shreveport,  etc.,  R.  Co., 
41  La.  Ann.  793,  6  S  644. 

Mass. — Harmon  v.  Old  Colony  R. 
Co.,  168  Mass.  377,  47  NE  100;  Mor- 
gan V.  Curley,  142  Mass.  107,  '7  N£3 
726;  Jordan  v.  Middlesex,  «tc.,  Co., 
138   Mass.    426. 

Mich.— Kinney  v.  Folkerts,  84  Mich. 
616,  48  NW  283;  Geveke  v.  Grand 
Rapids,  etc.,  R.  Co.,  67  KOch.  589,  24 
NW  676;  Joslln  v.  Grand  Rapids,  Ice, 
etc.,  Co.,  53  Mich.  322,  19  NW  17; 
Richards  v.  Johnston,  46  Mich.  297, 
9  NW  423;  Hamilton  v.  Smith.  39 
Mich.   222. 

Miss. — Hollingshed  v.  Yasoo,  etc., 
R.  Co.,  99  Miss.  464,- 66  S  40;  Mem- 
phis, etc.-  R.  Co.  v.  Whitfield,  44  Miss. 
466,  7  AmR  699. 

Mo. — Mateer  v.  Missouri  Pac  R. 
Co.,  105  Mo.  320,  16  SW  839 ;  Stephens 
v.  Hannibal,  etc,  R.  Co.,  96  Mo.  207, 
9  SW  %89,  9  AmSR  336;  Russell  v. 
Columbia,  74  Mo.  480,  41  AmR  326; 
WInkleblack  v.  Great  Western  Mfg. 
Co.,  (A.)  187  SW  96;  Paquln  v.  St. 
Louis,  etc.,  R.  Co.,  90  Mo.  A.  118. 
See  Hayes  v.  St.  Louis  R.  Co.,  16  Mo. 
A.    584    mem. 

Nebr. — Sioux  City,  etc,  R.  Co.  T. 
Smith.  22  Nebr.  776,  36  NW  286. 

N.  H. — ^Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541. 

N.  Y. — Wynne  v.  Atlantic  Ave.  R. 


:For  Iktaz  vammm,  developawBts  and  ttuaigmm  in  the  law  see  cumulative  Annotation*,  same  title,  page  aod  note  numlMr, 
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vhere  the  existence  and  amonnt  of  the  loas  is  estab- 
lished with  the  requisite  certainty."  It  has  i>een 
held,  however,  that  wages  lost  are  not  recovenlble  as 
sneh,**  but  that  in  oases  where  it  is  permitted  to 
prove  the  amount  of  wages  lost,  such  evidence  is 
admisBible  as  a  measure  of  the  value  of  plaintiff's 
time  of  which  he  ha:^  been  deprived.*'  Likewise 
there  cannot,  according  to  the  generally  accept^ 
doctrine,  be  a  recovery  as  for  loss  of  time  of  the 
profits  of  a  business  as  distinguished  from  the 
ralne  of  plaintiff's  services  therein,**  although  in 
estimating  the  value  of  time  lost  it  has  been  held 
proper  to  consider  the  character  of  plaintiff's  busi- 
ness, the  capital  invested,  and  even  the  profits;*' 


and  the  oonrts  have  not  alwasrs  differentiated  earn- 
ings from  profits  where  plaintiff's  earnings  are  not 
measured  by  a  fixed  salary  or  wage  and  are  con-, 
trolled  by.  the  success  of  his  exertions  in  his  occu- 
pation.**' The  element  of  loss  of  time  is  held  prop- 
erly to  include  only  such  loss  as  has  aecmed  up  to 
the  time  of  trial,  a  subsequent  loss  of  time  is  to  be 
included  in  a  recovery  for  decreased  earning  ca- 
pacity."' Hence  a  recovery  both  for  loss  of  time 
and  for  impairment  of  earning  capacity  is  not  A 
double  recovery.*'  It  is  obvious  that  there  can  be 
no  recovery  for  loss  of  time  not  occasioned  by  the 
injury,**  nor  for  both  loss  of  time  and  loss  of 


Co.,  156  N.  T.  702.  51  NB  1094  [aff 
14  Misc.  3»4,  S5  NTS  1084];  Ehrgott 
T.  New  York,  96  N.  T.  264.  48  AmR 
422;  Sheeiian  v.  Edgar,  E8  N.  T.  631 
mem;  Hetcalf  v.  Baker,  57  N.  Y.  662 
mem;  Keaael  v.  Butler,  S3  N.  Y.  612; 
Hamilton  v.  Third  Ave.  R.  Ck)T_B3  N.Y. 
25;  Hclntyre  v.  New.  York  Cent.  R. 
Co.,  87  N.  Y.  287;  Williams  v.  Van- 
derbllt.  28  N.  Y.  217.  84  AmD  333; 
Ward  ▼.  Vanderbilt.  4  Abb.  Dec.  521, 
1  Keyes  70,  34  HowFr  144;  Carplea  v. 
New  York,  etc..  R.  Co.,  16  App.  Dlv. 
158.  44  NYS  670;  Nlendorff  v.  Man- 
hattan R.  Co.,  4  App.  Dlv.  46,  38  NYS 
«90  [app  dlsm  150  N.  Y.  276,  44  NE 
976];  Grlnnell  v.  Taylor,  85  Hun 
85,  32  NYS  684  [aff  155  N.  Y. 
(53  me*a,  49  NE  1094  mem];  Nash  v. 
Sharpe,  19  Hun  365:  Drinkwater  v. 
Dlnsmore,  16  Hun  250  [rev  on  other 
gronnds  80  N.  Y.  390.  36  AmSR  6241; 
Walker  t.  Brie  R.  Co.,  63  Barb.  260; 
Grant  v.  Brooklyn,  41  Barb.  181: 
Wynne  v.  Atlantic  Ave.  R.  Co.,  14 
Hisc.  394,  35  NYS  1034  [aff  156  N.  Y. 
702  mem,  51  NB  1094];  Pill  v.  Brook- 
lyn Heights  R.  Co..  6  Misc.  267.  27 
NTS  230  [aff  148  N.  Y.  747  mem,  43 
NE  9S9].  And  see  Hubert  v.  Bedell, 
21  NYS  305.         I 

N.  C. — Clark  v.  Durham  Tract.  Co., 
198  N.  C.  77.  50  SB  518,  107  AmSR 
524;  Wallace  v.  Western,  etc.,  Co.,  104 
N.  C.  442,  10   SE  552. 

Oh.— BalUy  v.  Cincinnati,  1  Handy 
438.  12  Oh.  Dec.  (Reprint)  225;  Walk- 
er V.  Springfield,  3  Oh.  Dec.  (Reprint) 
5(7. 

Okl. — Choctaw  R.  Co.  v.  Burgess.  21 
Okl.  658.  97*  P  271  [writ  of  error  dlsm 
219  U.  S.  690,  31  set  471,  65  L.  ed. 
348];  Chicago,  etc.,  R.  Co.  v.  Stlbbs, 
17  Okl.  97.  87  P  293. 

Or. — Ingram  v.  Carlton  Lumber 
Co..  77  Or.  633,  152  P  256;  Fields  v. 
Western  Union  Tel.  Co.,  68  Or.  209, 
214.  137  P  200  [quot  Cyc];  Oliver  v. 
North  Pac  Transp.  Co..  3  Or.  84. 

Pa. — Olenn  v.  Philadelphia,  etc.. 
Tract.  (3o.,  206  Pa.  135.  55  A  860; 
Owens  V.  People's  Pass.  R.  Co..  155 
Fa.  334,  26  A  748;  Lake  Shore,  etc., 
Co.  V.  Pranta,  127  Pa.  297.  18  A  22, 
4  LRA  389;  Pennsylvania,  etc.,  C^nal 
Co.  V.  Graham.  63  Pa.  290.  3  AmR 
549;  Dunn  v.  Pennsylvania  R.  Co.,  20 
Phila.  258. 

Philippine. — Algarra  v.  Sandejaa, 
27  Philippine  284. 

Porto  Rico.— Wood  "v.  Valdes,  4 
Porto  Rico  Fed.  165. 

Tex.— la  Paso  Electric  R.  Co.  v. 
Murphy.  49  Tex.  Civ.  A.  586.  109  SW 
489;  Gulf,  etc..  R.  Ck).  v.  Wittnebert. 
(Civ.  A.)  104  SW  424  [rev  on  other 
(rounds  101  Tex.  368,  108  SW  150, 
130  AmSR  858,  14  LRANS  1227.  16 
AnnC^s  1153];  Houston,  etc..  R.  Co. 
V.  Harnett.  ((5iv.  A.)  48  SW  773;  Gulf, 
etc.,  R.  Ck).  V.  Brown,  16  Tex.  Civ.  A. 
93.  40  SW  608;  Jackson  v.  Wells.  13 
Tex.  Civ.  A.  276,  35  SW  528:  San  An- 
tonio, etc,  R.  Co.  V.  Keller.  11  Tex. 
Civ.  A.  569,  82  SW  847;  Galveston, 
etc.,  R.  Co.  v.  Waldo,  (Ov.  A.)  32  SW 
783;  (TNeU  v.  Davis,  1  Tex.  A.  Civ. 
Cas.  I  415. 

Vt— Nonea  v.  Northouse.  .46  Vt. 
637. 

Va. — Richmond,  etc..  R.  Co.,  v.-Nor- 
ment,  8-4  Va.  167.  4  SE  211,  10  AmSR 
827;  PSTMM    V.    Ba.rper.    18    Qt»U. 


(67  Va.)  64. 

Wash. — Webster  v.  Beau,  77  Wash. 
444,  137  P  1013.  61  LRANS  81;  Turner 
v.  Great  Northern  R.  Co.,  16  Wash. 
213.   46   P   243.   55   AmSR   883. 

W.  Va.— Riley  v.  West  Virginia 
Cent.,  eta.  R.  Co.,  27  W.  Va.  146; 
Wilson  v.  Wheeling,  19  W.  Va.  823,  42 
AmR  780.  _ 

Wis.— Kllegel  v.  Altken.  94  Wis. 
432,  69  NW  67,  69  AmSR  901,  86 
LRA  249;  Ripon  v.  Blttel,  SO  Wis. 
614. 

Bng. — Phillips  V.  South  Western 
R,  Co..  4  Q.  B.  Q.  406;  Potter  v.  Met- 
ropoliun  R.  Co.,  28  lu  T.  Rep.  I^  S. 
736. 

"Loss  of  time  .  .  .  signifies  the 
loss  of  those  earnings  which  accrue 
from  employing  time  in  labor  or 
business,  and  in  legal  parlance  im- 
ports a  materially  distinct  concep- 
tion front  another  legal  phrase,  via., 
diminished  or  deoreased  earning  ca- 
pacity (power)."  Birmingham  R., 
etc..  (>>.  v.  Colbert,  190  Ala.  229,  836, 
67   a   513. 

"Lost  time  as  an  element  of  dam- 
age means  time  that  is  totally  lost, 
due  to  the  fact  that  the  injured  party 
cannot  follow  any  wage  earning  oc- 
cupation, as  when  he  is  confined  to 
bis  bed  by  the  Injuries.  It  is  more 
than  the  imi>airment  of  the  power  to 
earn  money,  as  impairment  implies 
that  the  injured  person  can  perform 
some  service  or  follow  some  wage- 
earning  occupation  and  that  his  abil- 
ity to  earh  money  although  reduced 
is  not  totally  destroyed."  Blue  Grass 
Tract.  Co.  v.  Ingles,  140  Ky.  488,  496, 
131  SW  278. 

[a]  XUnatratloii.— A  lawyer  suing 
for  a  personal  injury  can  show  his 
professional  standing  and  the  extent 
of  his  practice,  and  prove  that  the 
consequent  interruption '  to  his  legal 
business  was  a  damage  to  him.  Jos- 
lin  V.  Grand  Rapids  Ice,  etc.,  Co.,  63 
Mich.    322,    19   NW   17. 

[b]  FisUnr- — ^Where  plaintiff  in 
an  action  for  damages  for  assault 
was  engaged  In  fishing  for  a  living, 
and  testified  that  he  had  lost  two' 
weeks'  time  in  consequence  of  his 
injuries,  the  business  was  not  one 
involving  speculative  profits  but  one 
involving  mainly  the  personal  ef- 
forts oif  plaintiff  the  profits  in  which 
could  be  considered  as  earnings  so  as 
to  render  evidence  of  the  reasonable 
worth  of  plaintiff's  time  admissible. 
Lund  V.  Tyler,  116  Iowa  236,  88  NW 
383 

Tims  lost  by  husband  bsoanse  of 
InJiUT  to  wife  see  Husband  and  Wife 
[21   Cyc   1526]. 

85.  See   infra    !    196.      _    _    _ 

86.  Mahoney  v.  Boston  Ea.  B.  Co.. 
231  Mass.  116,  117,  108  NB  1033; 
Sibley  V.  Nason,  196  Mass.  125.  81 
NE  887,  124  AmSR  520.  12  LRANS 
1173,  12  AnnCas  938;  Bralthwaite  v. 
Hall.  188  Mass.  38,  46  NE  898. 

"If  one  receives  wages  or  salary, 
the  amount  lost  in  this  regard  from 
the  enforced  inability  to  work  is  a 
proper  element  to  be  considered  in 
assessing  damages,  but  it  is  not 
strictly  recoverable  as  wages  or  sal- 
ary." Mahoney  v.  Boston  Bl.  R.  Co., 
supra. 

87.  Bralthwaite. V.  Hall,  168  Maqp. 


38,  46  NE  398. 

KaaaiiM  of  rains  of  tlms  lost  see 
infra  i   196. 

88.  Jonas  V.  Interurban  St.  R.  Co., 
46  Misc.  679,  90  NYS  1070;  Singer  v. 
Martin,  96  Wash.  231,  241,  164  P 
1106. 

"Damages  to  business  as  such,  es-' 
peclally  when  measured  In  terms  of 
profits,  which  was  the  only  meas- 
ure possible  under  the  evidence  ad- 
duced, are  not  recoverable  in  an  ac- 
tion for  personal  Injuries,  where,  as 
here,  the  business  involves  an  invest- 
ment of.  capital,  the  labor  of  several 
employees,  and  the  time  and  services 
of  the  wife.  ...  It  is  only  when  the 
investment  is  insignificant  and  mere- 
ly incidental  to  the  performance  oif  a 
plaintiff's  personal  service  that  prof- 
its niay  be  taken  as  a  measure  of 
loss  or  eonsldered^as  an  element  of 
damages  in  personal  injury  cases, 
and  then  only  because  they  are  in 
reality  personal  earnings,"  Singer  v.. 
Martin,  supra. 

Vroflts  as  meaaor*  of  lost  saralags 
see  infra  {  196. 

88.     See  infra  J  195. 

90.  See  Fields  v.  Western  Union 
Tel.  Co.,  68   Or.   209,  137  P  200. 

[a]  ninatzatloii.— Where  a  trav- 
eling salesman  selling  books  on  a 
commission  was  by  defendant's  negli- 
gence prevented  from  pursuing  his 
usual  occupation  for  some  time,,  he 
was  allowed  to  recover  an  amount 
which  might  be  found  to  be  approxi- 
mately what  his  earnings  would  have 
been  during  the  period  of  his  deten- 
tion, the  court  basing  the  recovery.' 
upon  the  general  rules  allowing  a  re- 
covery of  anticipated  profits  where 
they  may  be  shown  with  sufllcient 
certainty.  Fields  v.  Western  Union 
Tel.    Co.,    68    Or.    209,    137    P   200. 

Bight  to  rsooyer  proflta  lost  hr 
reason  of  tort  see  infra  I  116. 
.  8L  Missouri,  etc..  R.  Co.  v.  Beas- 
ley,  106  Tex.  160,  156  SW  183.  160 
SW  471;  Houston  City  St.  R.  Co.  v. 
Reichart,  87  T,ex.  539,  29  SW 
1040. 

Time  from  which  trnpainuant  of 
— mlBg  oapaotty  must  Ds  reokonsd. 
see  infra   S   196. 

92.  Houston  Electric  Co.  v.  See- 
gar,  (Tex.  Civ.  A.)  117  SW  900;  Lyon 
V.  Bedgood,  (Tex.  Civ.  A.)  117  SW 
897;  Houston,  etc.,  R.  Co.  v.  Hartnett,' 
(Tex.   Civ.  A.)    48  SW  773. 

Vropclstr  of  laatnwtlOBS  see  infra 
{   375. 

93,  Atchison,  etc.,  R.  Co.  v.  Rowe, 
56  Kan.  411.  43  P  683;  Carpenter  v. 
Pennsylvan4a  R.  Co.,  13  App.  Dlv. 
328,  43  NYS  203. 

[a]  niwrtratiaa;— -The  loss  of/ 
earnings  by  plaintiff  for  nine  months 
is  not  the  proxlma,te  result  of  a 
wrongful  imprisonment  for  one  night, 
in  consequence  of  which  plalntltC 
lost  his  employment  (^rpenter  v. 
Pennsylvania  R.  Co.,  13  App.  Dlv. 
338,  43  NYS  208. 

[b]  BeooveiT  ■wrtalnsd  —Where  a 
university  professor  was  prevented 
from  complying  with  a  contract  to 
write  certain  articles  during  the  sum- 
mer vacation  because  of  personal  in- 
Jury,  such  inability  was  not  too  re- 
mote to  be  considered  in  deterrhlnlng 
the   damages    for   his    injury.     Gray 
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wagea,**  nor  for  injury  to  biudnesB  and  for  loss  of 
time  whicii  would  have  been  devoted  to  snob  busi- 
neu;**  nor  can  a  plaintifE  recover  for  his  own  loss 
of  time  and  capacity  to  labor  and  also  what  be  baa 
bad  to  pay  another  to  supply  such  loss  of  labor."* 

When  wagae  have  been  paid  as  before  the  injury 
during  the  period  of  disability,  some  courts-  have 
denied  the  right  to  recover  for  time  lost  upon  the 
ground  Ihat  plaintiff  has  suffered  no  los^"  while, 
by  other  authorities,  it  has  been  held  that  a  third 
person  cannot  take  advantage  of  the  fact  of  such 
payment.** 

The  fact  thai  plaintiff  vas  not  employed  at  the 
time  of  the  injury  and  was  not  earning  anything  at 
such  time  will  not  preclude  a  recovery,*'  particu-' 
larly  where  it  is  shown  that  after  the  injury  he  has 
endeavored  to  secure  employment.^  So  an  unmar- 
ried woman  wbo  is  unemployed  may  recover  for  in- 
ability to  perform  her  household  duties  at  her 
home.* 

A  person  of  unsound  mind  is  not  precluded  from 
recovering  damages  for  loss  of  time  from  labor.* 

Earnings  In  an  unlawful  employment  cannot  be 

made  the  basis  of  a  recovery.* 

V.  Boston  BL'  R.  Co.,  215  Mass.  143, 
m  NB  71. 

M.  Gulf,  etc.,  R.  Co.  v.  Wilson,  79 
Tex.  t71,  15  SW  280,  28  AmSR  MB,  11 
LRA  488. 

•&  Texas  Power,  etc.,  Co.  v.  Rob- 
erta, (Tex.  Civ.  A.)  187  SW  22B; 
Theobald  v/  Railway  Pass.  AsBur.  Co., 
10  Bxch.   45,  156  Reprint  349. 

90.  ChicaKo,  etc.,  R.  Co.  v.  Shel- 
don, 6  Kan.  A.  847,  61  P  808;  Black- 
man  V,  Proprietors  Gardner,  etc, 
BrldKe.  76  Me.  214. 

•7.  Travis  v.  Iioulavllle,  etc,  R. 
Co.,  183  Ala.  415,  82  S  861;  Montgom- 
ery, etc,  R.  Co.  v.  Mallette,  82  Ala. 
209,  9  S  363;  Chlelinsky  v.  Hoopea, 
etc,  Co..  16  Del.  278,  40  A  1127; 
Drtnkwater  v.  Dinemore,  80  N.  Y.  890, 
36  AmR  624  [rev  16  Hun  260];  Quig- 
ley  v.  Pennsylvania  R.  Co.,  210  Pa. 
162,  59  A  958;  Ooodhart  v.  Penn- 
sylvania R.  Co..  177  Pa.  1,  36  A  191. 
66  AmSR  705.  But  see  Rundle  v. 
SIftte  Belt  Electrlo  St.  R.  Co.,  33  Pa. 
Super.  238  (holding  that  a  recovery 
rolsht  be  bad'  where  it  was  found  that 
wages  had  been  paid  by  the  employ- 
er as  a  gratuity  or  gift).  . 

[a]  AppUcatloa  of  mis,— Where 
plaintiff  testified  that  during  the  pe- 
riod in  which  he  claimed  to  have  suf- 
fet-ed  a  loss  of  time,  he  collected  his 
salary  as  such,  and  visited  the  offices 
of  the  company,  of  which  he  was 
president,  and  attended  directors' 
meetings,  it  will  be  presumed  that 
he  discharged  the  duties  of  his  office, 
and  that  payment  of  salary  was  not 
a  gratuity.  Moon  y.  St.  Louis  Tran- 
sit Co.,  247  Mo.  227.  158  SW  308. 

98.  Nashville,  etc.,  R.  Co.  v.  Mil- 
ter. 120  Ga.  453.  467.  47  SE  959,  67 
LRA  87.  1  AnnCaa  210;  Western,  etc., 
R.  Co.  v.  Sellers,  16  Ga.  A.  369,  83 
SE  446;  Ohio,  etc.,  R.  Co.  y.  Dicker- 
son,  69  Ind.  317;  Williams  v.  St. 
Louis,  etc.,  R.  Co.,  128  Mo.  678.'  27 
SW  387;  Gulf,  etc,  R.  Co.  v.  Wittne- 
bert,  (Tex.  Civ.  A.)  104  SW  424.  Cora, 
pare  Houston  Belt,  etc.,  R.  Co.  t. 
Johansen,  (Tex.  Civ.  A.)  113  SW  1186 
(holding  that  wages  paid  as  gratu- 
ity are  not  to  be  deducted).  Contra 
Ephland  v.  Missouri  Pac.  R.  Co.,  67 
Mo.  A.  147;  Lee  v.  Western  Union 
Tel.  Co..  51  Mo.  A.  376. 

"If  time  has  been  lost  as  the  re- 
sult of  a  tort,  sound  sense,  common 
Justice,  and  It  may  be  public  policy 
would  demand  that  the  tort  feasor  be 

Prohibited  from  making  a  defense 
ounded  upon  the  proposition  that 
he  has  been  guilty  of  a  wrong — It 
may  be.  a  grievous  and  outrageous 
wrong — ^but  that  some  third  person, 
not   only  not   in  sympathy  with   the 


Dertmetton  or  detentton  of  property.  There  «m 
be  no  recovery  for  loss  of  time  occasioned  by  the 
destruction  of  property,*  except  perhaps  in  a  ease  in 
which  the  owner  of  the  property  is  unable  to  pei^ 
form  his  work  without  the  use  of  the  propeity.' 
And  it  has  been  held  that  in  the  absence  of  notice 
of  special  cireumatancea  there  can  be  no  recovery 
fo^  loss  of  time  due  to  defendant's  delay  in  the 
performance  of  a  contract  to  deliver  goods.' 

In  an  action  by  a  personal  representatiTB  for  in- 
juries to  his  decedent,  a  recovery  may  be  had  for 
loss  of  time  *  or  earnings,*  unless  under  the  statute 
by  virtue  of  which  the  cause  of  aotion  survives  sneh 
a  recovery  is  precluded.** 

[$  107]  c.  Services.  Loss  of  the  services  of  a 
third  person,  to  which  plaintiff  is  entiUed,  is  a 
proper  element  of  damage  when  due  to  defendant's 
wrong,^*  and  the  amount  susceptible  of  ascertain- 
ment with  reasonable  certainty.** 

[$  108]  d.  Bamiug  Capacity.  Loss  or  impair- 
ment of  earning  capacity,  consequent  to  an  injury 
to  the  person,  is  a  proper  element  of  compensa- 
tion.** A  recovery  for  future  loss  of  earning  capac- 
ity must  be  limited  to  such  loss  as  is  reasonably  eer- 


wrong-doer,  but  despising  him  and 
his  act,  has,  from  some  worthy  mo- 
tive, paid  to  the  injured  person  an 
amount  Which,  if  it  had  come  from 
the  wrong-doer,  would  have  equalled 
the  damages  which  would  have  been 
assessed  against  him."  Nashville, 
etc.,  R.  Co.  v.  Miller,  supra. 

[a]  ZUnatnttlona. — (1)  Where  a 
railway  mail  clerk  was  injured  by  the 
negligence  of  defendant  railway  conl- 
pany,  the  fact  that  the  government 
paid  plaintltt,  during  his  disability,  as 
a  gratuity,  a  sum  equal  to  the  amount 
he  would  have  earned,  will  not  miti- 
gate the  damages  due  by  the  railway 
company  for  lost  time.  Nashville, 
etc.,  R.  Co.  V.  Miller,  120  Ga.  463, 
47  SE  959,  67  LRA  87,  1  AnnCas  210. 
(2)  That  a  railwajr  mail  clerk  in- 
jured through  the  negligence  of  a 
railway  company  was  paid  his  salary 
by  the  government  while  incapacitat-' 
ed  from  work  did  not  inure  to  the 
benefit  of  the  railway  company  in 
reduction  of  damages,  and  evidence 
of '  such  fftct  was  properly  excluded. 
Pittsburgh,  etc.,  R.  Co.  v.  Blr,  66 
Ind.    A.    598,    106    NE    921. 

99.  Missouri,  etc.,  R.  C;o.  v.  Flood, 
36  Tex.  Civ.  A.  197,  79  SW  1106. 

1.  Missouri,  etc.,  R.  Co.  v.  Flood, 
36  Tex.  Civ.  A.  197,  79  SW  1106. 

a.  Klelne  v.  Pittsburgh  R.  Co..  262 
Pa.    214.    97   A   396. 

8.  Gulf,  etc.,  R.  Co.  v.  Holshenser, 
(Tex.  Civ.  A.)   46  SW  188. 

4.  Jacques  v.  Bridgeport  Horse 
R.  Co.,  41  Conn.  61,  19  AmR  483: 
Chicago,  etc.,  R.  Co.  v.  Lambert,  119 
111.  255,  10  NB  219;  Murray  v.  Inter- 
urban  St.  R.  Co..  118  App.  Div.  36. 
102  NTS  1028.  Compare  Ft.  Smith 
Light,  etc.,  Co.  V.  Hendrickson,  126 
Ark.  377,  189  SW  1064  (holding  that 
plaintiff's  testimony  that  In  addition 
to  his  wages  as  a  fireman  he  earned 
about  seventy-five  dollars  a  month 
as  a  boxing  instructor  was  admissi- 
ble, since  It  did  not  show  that  he 
was,  contrary  to  the  statute,  en- 
gaged In  prise  fighting  or  that  he 
earned  any  money  from  training 
prizefighters) ;  Holmes  v.  Halde,  74 
Me.  28.  43  AmR  667  (where  a  physi- 
cian practicing  without  a  license  was 
held  not  to  be  pursuing  a  business 
in  violation  of  law,  preventing  a  re- 
covery for  loss  of  earnings). 

[a]  ZUnvtmtloii. — In  an  action  by 
a  woman  who  kept  a  lying-in  hospi- 
tal, where  she  delivered,  nursed,  and 
boarded  her  patients,  to  recover  dam- 
ages for  personal  Injuries,  It  is  not 
error  for  the  trial  court  to  exclude 
from  the  recovery  the  money  earned 
by    her   as    midwife,   on    the   ground 


that  she  had  no  Ucenae.  and  to  permit 
the  question  of  her  loases  as  nurse 
and  boarding-house  keeper  to  go  to 
the  Jury.  Chicago,  etc,  R.  Co.  v. 
Lambert,  119  111.  265,  10  NE  119. 

6.  Churchman  v.  Kansas  City,  44 
Mo.  A.   666. 

e.  Parks  V.  Sullivan,  46  Cole  3411, 
104  P  1086,  26  LRANS  626.  17  AnnCas 
1079. 

7.  Mofflt-West  Drug  Co.  v.  Byrd, 
93  Fed.  290,  34  CCA  361  [rev  1  Ind.  T. 
612,  43  SW  8641. 

[a]  ApyUoatfoa  of  ral*^— Where 
defendant  agreed  to  move  a  machine, 
delivering  it  In  the  condition  In 
which  it  was.  received,  and  to  be  re- 
sponsible for  any  damages  occurring 
during  the  work,  it  was  improper  to 
allow  as  damages  plaintiff's  loss  o( 
time  owing  to  the  breaking  of  the 
machine,  this  not  being  within  the 
contemplation  of  the  parties.  Reed 
Wire  Specialties  Co.  v.  KrasUovsky, 
170  NTS  33. 

8.  Qulnn  v.  Johnson  Forge  Co., 
14  Del.  338.  32  A  868;  Louisville,  etc., 
R.  Co.  V.  Slmrnll,  127  Ky.  65,  104  SW 
1011,  31  KyL  1269  [pet  for  modifica- 
tion of  op  den  104  SW  1199,  32  KyL 
240]. 

8.  Chesapeake,  etc,  R.  Co.  v.  Per- 
kins, 127  Ky.  110,  106  SW^  148,  31  KyL 
1360;  Pbyne  v.  Georgetown  Lumber 
Co.,  117  La.   988,   42  8  476. 

10b  Chicago,  etc,  R.  <^.  v.  O'(3on- 
nor,  119  111.  686,  9  NB  263;  Bolton 
V.    Daly,    106    111.    131. 

IX.  Birmingham  R.,  Light,  etc. 
Co.  V.  Roach.  188  Ala.  306.  66  S  82', 
Meek  v.  Pacific  Electric  R.  (S).,  (C«l.) 
164   P  1117. 

[a]  Talns^— A  finding  by  the  Jury 
on  the  question  of  damages  for  per- 
sonal injuries  that  the  services  of  the 
Injured  person  were  worth  what  his 
employer  was  paying  him  is  -war- 
ranted, in  the  absence  of  all  other 
testimony  as  t6  the  value  of  his  serv- 
ices.    Sawyer  v.   Sauer,  10  Kan.  51>. 

Saoovery  by  hasbaad  for  loas  of 
wife's  Bsrvleaa  see  Husband  and  Wife 
[21    Cyc    1525], 

Xsoowry  by  parent  for  loaa  ei 
aarvlcaa  of  ohUd  see  Parent  and  CtAM 
[29   Cyc   1661]. 

IS.  Torgeson  v.  Hanford,  79  Wash- 
56,   139   P  648. 

[a]  Vips. — ^The  value  of  aervlcei 
cannot  be  based  upon  an  income  arm- 
ing fromtlpa.  Torgeson  v.  Hanfonl. 
79  Wash.  56,  189  P  648. 

13.  U.  B. — ^Vloksburg,  etc.,  R  Co 
V.  Putnam,  118  U.  8.  646,  7  SCt  1.  « 
L.  ed.  267;  Wade  v.  Leroy,  20  Ho» 
34.  15  L.  ed.  813;  Delaware,  etc,  K- 
Co.  V.  Devore,   114  Fed.   166,  62  CX;a 
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tain  to  occur,'*  and  proximately  results  from  the  ih- 
jaiy/*  bnt  it  is  not  eonfiaed  to  the  occupation  in 
vbieh  the  person  injured  was  employed  at  the  time 
of  the  injury/*  nor  need  it  be  permanent,*'  nor  in- 
deed need  the  injury  have  resulted  in  an  immediate 


77;  Swenaen  v.  Bender,  114  Fed.  1, 
51  CCA  827:  Illinois  Cent.  R.  Co.  v. 
Davidson,  76  Fed.  617,  22  CCA  306; 
The  Para,  56  Fed.  241  [all  60  Fed. 
105,  8  CCA  512];  Saldana  v.  Oalves- 
ton,  etc.,  K.  Co.,  43  Fed.  862;  Car- 
penter V.  Mexican  Nat.  R.  Co.,  It  Fed. 
315  [app  dism  140  U.  S.  68$  mem, 
11  set  1024  mem,  36  I>.  ed.  601  mem}; 
Anthony  v.  LiOulsvlUe,  etc.,  R.  Co.,  27 
Fed.  724  [aff  132  U.  S.  172,  10  SCt 
53,  33  L.  ed.  SOI].  And  see  David- 
son V.  Soutbem  Pac.  Co.,  44  Fed.  476. 

Ala. — Southern  Jt.  Co.  T.  Peters, 
194  Ala.  94,  69  S  611;  Birmingham 
R.,  etc,  Co.  V.  Colbert,  190  Ala.  229, 
(7  S  513;  Alabama  Qteel,  etc,  Co.  T. 
Tallant,  165  Ala,  621,  51  S  835;  Elba 
V.  Bullard.  152  Ala.  287,  44  S  412; 
South,  etc.,  Alabama  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266;  Barbour  County 
v.  Horn,  48  Ala.  666. 

Cal. — Price  v.  Northern  Xaectric  R. 
Co..  168  Cal.  173,  142  P  91;  Bonneau 
v.  North  Shore  R.  Co.,  152  Cal.  406, 
93  P  106.  125.  AmSR  68:  Storrs  v. 
Los  AnKeles  Tract.  Co.,  134  Cal.  91, 
(6  P  72;  Dow  v.  OraviUe,  22  Cal.  A. 
215    134  P  197 

Conn. — Feehan  v.  Slater,  89  Conn. 
(97.   96  A   159. 

Del. — Karcsevrskl  v.  WUmlnston 
City  R.  Co..  20  Del.  24,  54  A  746; 
Strattner  v.  WilminKton  City  Electric 
Co..  19  Del.  245,  60  A  67. 

D.  C — ^Waablnston,  etc.,  R.  Co.  v. 
Patterson,  9  App.  423. 

Ga. — Western,  etc.,  R.  Co.  v.  DaTia, 

139  6a.  493,  77  SE3  676;  Southern  Cot- 
ton Oil  Co.  T.  Skipper,  126  Ga.  368, 
54  SB  110:  Central  R.,  etc.,  Co.  t. 
Passmore,  90  Ga.  203,  15  <SE  760. 

Ida. — McClaln  v.  Lewiston  Inter- 
state Fair,  etc..  Assoc.,  17  Ida.  68, 
104  P  1015,  1019,  26  LRAN3  691  [clt 
Cyc]. 

111. — Consolidated  Coal  Co.  v. 
HaennI,  146  111.  614,  36  NB  162; 
Fisher  v.  Janaen,  128  111.  549^1  NE 
598;  Chicago,  etc,  R.  Co.  v.  Warner, 
108  111.  538;  Illinois  Cent.  R.  Co.  v. 
Parks,  88  111.  373;  Toledo,  etc,  R.  Co. 
V.  Baddeley.  54  111.  19,  S  AmR  71;  Chi- 
cago, etc,  R.  Co.  V.  Otto,  52  Iir.  416; 
Chicago  V.  Martin.  49  111.  241,  95  AmD 
590;  Illinois  Cent.  R.  Co.  v.  Read,  37 
III.  4S4,  87  AmD  260;  Peoria  Bridge 
Assoc,  v.  Loomla,  20  111.  235,  71  AmD 
263;  Chicago  v.  Major,  18  III.  349,  68 
AmD  553:  Hopkins  v.  Chicago  City 
R.  Co.,  178  111.  A.  656;  Illinois  Cent. 
R.  Co.  Y.  Cole.  82  111.  A.  480  [aff  165 
111.  334,  46  NB  275];  Lake  Erie,  etc, 
R.  Co.   V.   Wills,    39    III.    A.    649    [aff 

140  111.  614,  31  NK  122];  La  Salle  v. 
Porterfleld.  ^38  111.  A.  663  (aS  138 
111.  114.  27  Kb  93]. 

Ind. — Richmopd  Gas  Co.  v.  Baker, 
148  Ind.  600,  45  NB  1049,  36  LRA  683; 
Wabash,  etc.,  R.  Co.  v.  Morgan,  132 
Ind.  430.  31  NB  661.  32  NB  85: 
Louisville,  etc,  R.  Co.  v.  Falvey,  104 
Ind.  409,  3  NB  389,  4  NB  908;  Car- 
thage Tump.  Co.  v.  Andrews,  102  Ind. 
138.  1  NB  364,  62  AmR  653;  Indian- 
apolis V.  Gaston,  68  Ind.  224;  Central 
Indiana  R.  Co.  v.  Clark,  (A.)  112^  NB 
892;  Linton  Coal,  etc.,  Co.  v.  Per- 
aons,  11  Ind.  A.  264,  89  NB  214;  Chi- 
cago, etc.,  R.  Co.  T.  Butler,  10  Ind. 
A.  244.  38  NB  1. 

Iowa. — Pence  v.  Wabash  R.  Co., 
116  Iowa  279,  90  NW  69;  Wllberding 
V.  Dubuque,'  111  Iowa  484,  82  NW 
957;  Ankrum  v.  Marshalltown,  105 
Iowa  493,  75  NW  360;  Baxter  v.  Chi- 
cago, etc.,  R.  Co.,  87  Iowa  488,  64  NW 
350;  Wesley  v.  Chicago,  etc.,  R.  Co., 
84  Iowa  441.  61  NW  163;  Knapp  v. 
Sioux  City,  etc.,  R.  Co..  71  Iowa  41, 
32  NW  18;  Morris  v.  Chicago,  etc., 
R.  Co.,  45  Iowa  29;  McKlnley  v.  Chi- 
cago, etc.,  R.  Co..  44  Iowa  814,  .24 
AmR  748  [aff  99  U.  S.  147,  27  L.  ed. 
2721 

'  Kan.— Abiline  v.  Wright.  4  Kan.  A. 
708,  46  P  716. 


Ky. — Nolan  v.  Standard  Sanitary 
Mfg.  Co.,  Ill  SW  290,  33  KyL  746. 

Md. — McMahon  v.  Northern  Cent. 
R.  Co.,  39  Md.  438;  Pittsburg,  etc., 
R.  Co.  V.  Andrews,  89  Md.  389,  17 
AmR   668. 

Mass. — Stynee  t.  Boston  Bl.  R.  Co., 
206  Mass.  75,  91  NB  998.  SO  LRANS 
787;  Howes  v.  Ashfleld,  99  Mass.  640. 

Mich.— Kinney  v.  Folkerta,  84  Mich. 
616,  48  NW  283:  Sherwood  v.  Chicago, 
etc,  R.  Co..  82  Mich.  874,  46  NW  773; 
Welch  V.  Ware,  82  Mich.  77. 

Mo. — Whalen  v.  St.  Louis,  etc,  R. 
Co.,  60  Mo.  .323;  Winkleblack  v.  Great 
Western  Mfg.  Co.,   (A.)   187  SW  95. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Star- 
mer,  26  Nebr.  630,  42  NW  706. 

N.  H. — ^Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541;  Hopkins  t.  Atlan- 
tic, etc,  R.  Co.,  86  N.  H.  9,  72  AmD 
287. 

N.  J. — Miller  v.  Delaware  River 
Transp.  Co.,«86  N.  J.  L.  700,  90  A 
288,  AnnCasl916C  166:  Rhinesmith  v. 
Brie  R.  Co.,  76  N.  J.  L.  783.  72  A  16; 
New  Jersey  Elxpress  Co.  v.  Nichols, 
38  N.  J.  L.  436,  97  AmD  722. 

N.  T.— Ward  v.  Vanderbllt,  4  Abb. 
Dec.  521,  1  Keyes  70,  34  HowPr  144: 
Jones  y.  New  York  Cent.  R.  Co.,  99 
App.  Dlv.  1,  90  NTS  422;  Walker  v. 
Brie  R.  Co.,  63  Barb.  260;  Baker  v. 
Manhattan  R.  Co.,  54  N.  T.  Super.  894 
[bfl  118  N.  Y.   633,  23  NB  885]. 

N.  C. — Clark  v.  Durham  Tract.  Co., 
188  N.  C.  77,  60  SB  618,  107  AmSR 
586;  Wallace  v.  Western  North  Caro- 
lina R.  Co.,  104  N.  C.  442,  10  SB  652. 

Pa. — Reltler  v.  Pennaylvania  R.  Co., 
238  Pa.  1,  85  A  1000;  Goodhart  v. 
Pennsylvania  R.  Co.,  177  Pa.  1,  86 
A  191,  65  AmSR  705;  Malone  v.  Pitts- 
burgh, etc.,  R.  Co.,  152  Pa.  390,  25  A 
638;  McLaughlin  v.  Corry,  77  Pa.  109, 
18  AmR  432;  Pennsylvania  R.  Co.  v. 
Dale,  76  Pa.  47;  Pennsylvania  R.  Co. 
V.  Books.  57  Pa.  389,  98  AmD  229. 

Porto  Rico. — ^Martines  v.  Brown 
Co.,  6  Porto  Rico  Fed.  406;  Wood  v. 
Valdes,  4  Porto  Rico  Fed.  166;  Garcia 
v.  Ponce  R.,  etc.,  Co.,  4  Porto  Rico 
Fed.  4. 

Tex. — ^Howard  Oil -Co.  v.  Davis,  76 
Tex.  630,  13  SW  ^65;  International, 
etc.,  R.  Co.  V.  Irvine,  64. Tex.  529; 
St.  Louis  Southwestern  R.  Co.  v.  Nib- 
lack,  53  Tex.  Civ.  A.  619,  117  SW 
188;  Dallas  Cons.  Blectric  St.  R.  Co. 
V.  Motwiller,  61  Tex.  Civ.  A.  432,  112 
SW  794;  Missouri,  etc.,  R.  Co.  v.  Dick- 
son, 40  Tex.  CIv.  A.  660,  90  SW  607; 
San  Antonio,  etc.,  R.  Co.  v.  Lester, 
(Civ.  A.)  84  SW  401  [rev  on  other 
grounds  99  Tex.  214,  89  SW  752];  In- 
ternational, etc.,  R.  Co.  V.  Locke, 
(Civ.  A.)  67  SW  1082;  Missouri,  etc, 
R.  Co.  V.  McElreo.  16  Tex.  Civ.  A.  182, 
41  SW  843:  Gulf,  etc.,  R.  Co.  v. 
Brown,  16  Tex.  Civ.  A.  93,  40  SW 
608 ;  Mexican  Cent.  R.  Co.  v.  Mitten,  13 
Tex.  CIv.  A.  653,  36  SW  282;  Missouri, 
etc,  R.  Co.  V.  McOlamory,  (Civ.  A.) 
34  SW  359;  Galveston,  etc,  R.  Co.  v. 
Waldo.  jfClv.  A.)  32  SW  783;  Camp- 
bell V.  Fisher,  (Civ.  A.)  24  SW  661; 
Texas,  etc.,  R.  Co.  v.  Davidson,  3  Tex. 
Civ.  A.  642,  21  SW  68;  Fordyce  v. 
Withers,  1  Tex.  Civ.  A.  540,  20  SW 
766. 

Vt. — ^Lincoln  v.  Central  Vermont  R. 
Co.,  82  Vt.  187,  72  A  821,  137  AmSR 
998. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Meadows.  119  Va.  33.  89  SB  244;  Nor- 
folk, etc.,  R.  Co.  V.  Ormsby,  27  Gratt 
(68    Va.).455. 

Wash. — Kirk  v.  Seattle  Electric  Co., 
58  Wash.  283,  108  P  604,  31  LRANS 
991;  Shaw  v.  Seattle,  39  Wash.  690, 
81  P  1057. 

W.  Va.— Wilson  v.  Wheeling,  19 
W.  Va.  323,  42  AmR  780. 

Wis. — Kinney  v.  Crocker,  18  Wis. 
74. 

Eng. — ^Phillips  V.  London,  etc.,  R. 
Co.,   6  Q.  B.  D.  78;  Fair  v.  London, 


diminution  of '  earnings.'*  It  is  obvious  tBat  in- 
ability to  labor  of  a  third  person  in  whom  the  right 
of  action,  if  any,  is  vested  cannot  be  made  a  basis 
of  recovery.'"  There  can  be  no  recovery  for  mere 
inability  to  find  work  after  the  injury  as  distin- 

etc,  K  Co.,  21  L.  T.  Rep.  N.  8.  326. 
Ont. — Bateman   v.   County,   24   Ont. 

k.  84,  2  OntWN  1238,  19  OntWR  442; 
radenburg    v.    Ottawa    Electric    R,    ' 
Co.,   19   Ont.   L.    34,    14   OntWR   818; 
Hamilton  v.   Hamilton,  etc.,  Blectric 
R.  Co.,  9  OntWR  807. 

[a]  ZllaatrattoB. — ^Where  plaintiff 
who  was  cultivating  her  voice  as  a 
singer  claimed  damages  because  It 
became  at  times  husky  and  unable  to 
reach  high  notes,  plaintiff  was  entitled 
to  recover  if  these  conditions  wera 
attrlbuuble  to  defendant's  negli- 
gence. Rhinesmith  v.  Erie  R.  Co.,  76 
N.   J.   L.    783,   72  A  15. 

[b]  "TxLtan  nflsctaf"  and  "per- 
manent impairment  of  earning  pow- 
er" are  no(  synonymous.  Louisville, 
etc.,  R.  Co.  V.  Stewart.  1<3  Ky.  164, 
178  SW  757. 

14.  Breen  v.  Iowa  Cent.  R.  Co,  15» 
Iowa  537,  141  NW  410;  Louisville, 
etc,  R.  Co.  V.  Dougherty.  170  Ky.  10, 
185  SW  114,  LRA1916B  464. 

[a]  Bvldano*  halA  Bot  aaasttatn. 
— Testimony  by  one  injured  that-  be^ 
cause  of  the  Injury  he  could  only 
work  "probably  four  days '  in  the 
week."  Veslna  v.  Shermer,  (Mich.) 
165  NW  697. 

Jioaa  of  oliaaoa  «f  fotOM  pnBM> 
tloa  see  infra   t  196. 

IB.  Shanks  v.  Oregon-Washington 
B.,  etc.,  Co.,  98  Wash.  509,  167  P  1074. 

[a]  XUnMxatleB. — Inability  to 
work,  if  due  to  intoxication  and  not 
to  the  result  of  an  injury,  Is  not  an- 
element  of  damages.  Shanks  v.  Ore- 
gon-Washington R.,  etc,  Co.,  98 
Wash.  609,  167   P  1074. 

15.  See  Infra  i  196. 

17.  Blue  Grass  Tract.  Co.  v.  Inglea, 
140   Ky.    488,  il31   SW   278. 

18.  Ostrander  v.  Lansing,  115  Mich.' 
224,  73  NW  110;  Hoyt  v.  Metropolitan 
St.  R.  Co.,  73  App.  Dlv.  249,  76  NTS 
832  [aff  175  N.  Y.  602  mem,  67  NB 
1083  mem];  Central  Mfg.  Co.  v.  Cot- 
ton, 108  Tenn.  63,  66  SW  403  [app' 
dism  189  U.  8.  64.  23  SCt  579,  47  L. 
ed.  709};  Missouri,  etc..  R.  Co.  V. 
Rogers,  (Tex.  Civ.  A)  201  SW  417; 
Gulf,  etc.,  R.  Co  V.  McKlnnell,  (Teat' 
Civ.  A.)  173  SW  937;  San  AntOniO, 
etc,  R.  Co.  V.  Turney,  88  Tex.  Civ.  A. 
626,    78    SW    266. 

[a]  ZUwrtiatloa. — Where  an  in-' 
jury  partially  disabled  plaintiff's 
hands,  preventing  him  from  doing  the 
work  which  he  did  before  the  in- 
jury, the  fact  that  In  his  employ- 
ment his  wages  had  remained  the 
same,  which  fact  might  be  attributed 
to  peculiar  circumstances  then  ex- 
isting and  which  had  existed  with 
him  since  the  accident,  but  which 
might  at  any  time  change,  would 
not  bar  him  from  a  recovery.  San 
Antonio,  etc.,  R.  Co.  v.  Turney,  33 
Tex.  Civ.  A.   626,  78  SW  266. 

[b]  AppUoatiiui.  of  mla. — In  an 
action  by  a  father  for  injuries  sus- 
tained by  his  infant  son  while  in  de- 
fendant's employ,  necessitating  the 
amputation  of  three  Angers,  a  con- 
tention that  no  loss  was  shown.  In 
that  the  boy  received  more  wages 
from  another  employer  after  the  In- 
jury than  from  defendant  before  the 
same  occurred.  Is  untenable.  Central 
Mfg.  Co.  V.  Cotton,  108  Tenn.  63,  65 
SW  403  [app  dism  189  U.  S.  64,  28 
SCt   679.    47   L.   ed-    709]. 

19.  Prescott  V.  Robinson,  74  N. 
H.  460,  69  A  622,  124  AmSR  987,  17 
LRANS  594. 

[a]  ninatratlmi.— A  pregnant  wom- 
an injured  by  the  negligent  act  of 
another  cannot  recover  for  the  pain 
and  inability  to  labor  of  the  child 
to  which  she  later  gave  birth,  since 
the  child's  injuries  afford  it,  if  any 
one,  a  right  of  action.  Prescott  v. 
Robinson,  74  N.  H.  460,  69  A  522,  124 
AmSR  987.    17   LRANS   594. 

Baooverr  by  parent  In  casa  of  Ia- 
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guished  from  an  mability  occasioned  by  plaintiff's 
incapacitation  {torn  labor  because  of  the  injury.'" 

Proof.  As  in  the  case  of  other  elements  of  dam- 
ag^,^^  there  must  be  reasonable  certainty  in  the 
proof  of  impairment  of  earning  capacity,"  but  the 
nature  and  extent  of  "the  proof  required  of  neces- 
sity varies  with  the  circumstances  of  the  particular 
case,'"  and  only  the  nature  of  proof  of  which  the 
facts  admit  will  be  required.'*  Hence  there  may  be 
an  award  for  diminished  earning  capacity  although 
the  person  injured  was  not  at  the  time  of  the  in- 
jury employed,'*  or  was  too  immature  in  years  to 
have  acquired  an  gaming  capacity."  Questions  as 
to  proof  of  earning  capacity,  however,  ordinarily 
relate  to  the  proof  of  the  measure  of  damages  for 
loss  or  impairment  of  earning  capacity  and  will  be 
treated  in  connection  with  the  discussion  of  such 
measure.'^ 

Person  without  employment.  A  person  is  not  de- 
prived of  the  right  to  recover  damages  because  of 
inability  to  labor  or  transact  business  in  the  future, 
because  of  the  fact  that  at  the  time  of  the  injury 
.he  is  not  engaged  in  any  particular  employment," 
or  has  permanently  retired  from  business."  The 
fact  that  an  unmarried  woman  is  unemployed  and 
attends  merely  to  household  duties  will  not  deprive 
her  of  a  right  to  recover  for  loss  of  earning  capa- 

JWT  to  oUia  see  Parent  and  Child 
[29  Cyc  1652]. 
BeooreiT  V  kvatead  for  liynzj  to 

wife's  eamlsff  oapaolty  see  Husband 
and  Wife   [21  Cyc  1526]. 

ao.  Weber  Wagon  Co.  v.  Kehl, 
139   111.   844,   29  NB  714. 

91.     See  supra  {  90. 

aa.  Helmstetter  v.  Pittsburgh  R. 
Co..  243  Pa.  422,  90  A  203;  Olln  v. 
Bradford,  24  Fa,  Super.  7;  El  Paso, 
etc.,  R.  Co.  V.  Sawyer,  56  Tex.  Civ.  A. 
195,  198,  119  SW  107;  St.  Louis  South- 
western R.  Co.  V.  Smith,  S8  Tex.  Civ. 
A.  607,  86  SW  943;  St.  Louis  South- 
western R.  Co.  V,  Johnson,  38  Tex. 
Civ.  A.  322,  85  SW  476;  Hlckle  v. 
Canadian  Pac.  R.  Co.,  (Alta.)  7 
DomLR  805. 

"There  must  be  some  basis  In  the 
evidence  for  fln(}lnK  diminished  earn- 
ing capacity,  as  well  as  for  flnding 
any  other  matter  of  damages."  El 
Paso,  etc.,  R.  Co.  v.  Sawyer,  supra. 

[a]  Olaar  and  oonvl&alair  •vUmea 
Is  not  required.  Rowe  v.  Whatcom 
County  R.,  etc.,  Co.,  44  Wash.  658, 
87  P  921. 

SotannJaatioa  of  sanBlBf  a«pa«lt7 
see  Infra  ]  196. 

^oas  of  powu  to  earn  monay  see 
Infra  note  37. 

.  Koaa  of  oapaolty  to  labor  see  infra 
notes  34-36. 

33.  Dallas  Cons.  Electric  St.  R.  Co. 
V.  Motwiller,  101  Tex.  615.  109  SW 
918;  El  Paso,  etc.,  R.  Co.  v.  Sawyer, 
56  Tex.  Civ.  A.  195,  119  SW  107;  St. 
Louis  Southwestern  R.  Co.  v.  NIblack, 
53  Tex.  Civ.  A.  619,  117  SW  188;  St 
iMulfi  Southwestern  R.  Co.  v.  Garber, 
51  Tex.  Civ.  A.  70.  Ill  SW  227. 

a^  El  Paso,  etc.,  R.  Co.  v.  Sawyer, 
56  Tex.  Civ.  A.  195.  119  SW  107;  De 
la  Vergne  Refrigerating  Mach.  Co.  v. 
Siahl.  24  Tex.  Civ.  A.  471.  60  SW 
319. 

"The  law  only  exacts  the  kind  of 
proof  of  which  the  fact  to  be  proved 
is  susceptible;  but  it  does  exact  that." 
EI  Paso,  etc.,  R.  Co.  v.  Sawyer,  supra. 

[a]  Bvldanoo  held  ■u&olent  for 
jBry.— J.  M.  Guffey  Petroleum  Co.  v. 
Dinwiddle,  (Tex.  Civ.  A.)  182  SW  444; 
Prince  v.  Taylor,  (Tex.  Civ.  A.)  171 
SW  826;  Texas  Midland  R.  Co.  v. 
Wiggins,  (Tex.  Civ.  A.)  161  SW  446; 
St.  Louis  Southwestern  R.  Co.  v.  Nib- 
lack,  53  Tex.  Civ.  A.  610,  117  SW  188; 
Dallas  Cons.  Electric  St.  R.  Co.  v. 
Motwiller,  51  Tex.  Civ.  A.  432,  112  SW 
794;  Galveston,  etc.,  R.  Co.  v.  Parish, 


city.»» 

Disability  to  pnrtme  voeation.  One  who  by  an  in- 
jury has  been  incapacitated  from  pursuing  his  usual 
calling  may  recover  damages  for  such  disability,  al- 
though by  reason  of  his  injury  he  is  compelled  to 
engage  in  other  pursuits  which  ultimately  prove 
more  remunerative.^'  In  some  jurisdictions  the  loss 
of  earning  capacity  is  regarded  as  an  element  of 
damage  distinct  from  disability  to  pursue  a  usual 
vocation,''  and  a  recovery  may  be  had  for  both.** 

Loss  of  capacity  to  labor.  According  to  some  au- 
thorities, loss  of  capacity  to  labor  occasioned  by 
physical  injury  is  a  species  of  pain  and  suffering,** 
and  an  award  therefor  is  to  be  distinguished  from 
an  award  bi  actual  damages  as  compensation  for 
loss  dr  impairment  of  earning  capacity,'*  and'  may 
be  sustained  although  there  is  no  evidence  as  to  the 
pecuniary  value  of  the  lessened  capacity  to  labor.** 

Loss  of  powar  to  earn  money.  In  some  jorisdic- 
tions,  where  an  injury  is  shown  to  be  permanent 
there  may  be  a  recovery  for  loss  of  power  to  earn 
money  without  proof  of  plaintiff's  earning  capacity 
or  the  impairment  thereof." 

In  an  action  by  a  personal  r^resentative,  in  whose 
name  an  action  for  injuries  has  been  revived,  a  re- 
covery may  in  some  jurisdictions  be  had  for  the 
diminution  of  earning  power  during  a  period  of 


(Tex.  Civ.  A.)  98  SW  682;  Hanlon 
V.  Milwaukee  Electric  R.,  etc.,  Co.,  118 
Wis.   210,  95  NW  100. 

[b]  Bvldmoo  hsM  InraOclont  for 
Jwjr.— Baldwin  v.  Oalnes,  (Vt.)  102 
A  338. 

as.     See  Infra  notes  28-30. 

ae.  Fedorawica  v.  Citixens'  Elec- 
tric Ilium.  Co.,  246  Pa.  141,  9»  A  124. 

HMoasity  of  dlTMit  vrUMtM  to 
Mnonst  see  infra  I  196. 

Xaoovery    by    Infant    see    Infants. 

a?.     See  Infra  i  196. 

as.  Storrs  v.  Los  Angeles  Tract. 
Co..  134  C3al.  91,  66  P  72:  Plsher  v. 
Jansen,  128  111.  649,  21  NE  598;  Paw. 
llcki  V.  Detroit  United  R,  Co.,  191 
Mich.  636,  168  NW  162;  McNeill  v. 
Cane  Girardeau,  160  Mo.  A.  620,  140 
SW  1196  [adopting  op  163  Mo.  A.  424, 
134  SW  682].    -    ' 

aa.  El  Paso  Electric  R.  Co.  v. 
Murphy,  49  Tex.  Civ.  A.  686,  109  SW 
489. 

[a]  Baason  for  nila. — "Whatever 
capacity  he  had  for  earning  money 
before  the  Injury,  whether  he  exer- 
cised It  or  not,  was  his,  and  he  was 
entitled  to  It  unimpaired  b/  injury 
wrongfully  inflicted  by  another.  One 
who  has  impaired  the  earning  capac- 
ity of  another,  when  called  upon  to 
redress  the  wrong,  cannot  be  heard 
to  say:  'Tou  had  ceased  to  use  your 
capacity  to  earn  money  when  I  in- 
jured you,  and  would  not  have  exer- 
cised It  again  had  you  not  been  in- 
jured.' One's  earning  capacity  is 
property,  and  In  some  instances  all 
he  has,  and  he  can  no  more  be  de- 
prived of  It  without  Just  compen- 
sation than  he  can  of  tangible  prop- 
erty. It  would  certainly  be  no  de- 
fense to  an  injury  of  tangible  prop- 
erty that  its  owner  had  ceased  to  use 
it  and  would  not,  had  it  not  been 
injured,  ever  have  worked  with  It 
any  more.  It  Is  a  matter  of  no  con- 
cern to  anybody  else  whether  one 
uses  or  Intends  to  use  his  property 
for  the  purpose  of  earning  money 
or  not.  It  is  his,  and  It  is  the  duty 
'of  the  state  to  protect  him  in  it,  un- 
impaired from  injury  by  the  wrongs 
of  another;  or  to  compel  nlm,  who 
has  wrongfully  Impaired  the  value  of 
Its  capacity  for  yse,  to  compensate 
the  owner  for  suiih  Impairment"  El 
Paso  Electric  R.  Co.  v.  Murphy,  49 
Tex.   Civ.   A.   686.   688,  109   SW   489. 

30.  Klelne  v.  Pittsburgh  R.  Co., 
252  Pa.  214,  97  A  396. 


31.  Ostrander  v.  Lansing,  115 
Mich.    224,    73   NW   110. 

9Uh*  of  tuxj  to  ooaaMor  tocr— sa 
•amuigs  as  bearing  vpon  aMaaara  of 
tmauLgtt  see  infra  (  196. 

3a.  Muliery  v.  Great  Northern  R. 
Co..  60  Mont.  408.  148  P  323:  MonU- 
gue  V.  Hanson,  38  Mont.  376,  99  P 
1063. 

S3.  Muliery  v.  Great  Northern  R. 
Co.,    60   Mont.    408,   148   P   323, 

34.  Central  of  Georgia  R.  Co.  ▼. 
Morgan,  146  Oa.  656,  89  SB  760;  At- 
lanta v.  Hampton,  139  Ga.  389,  77  SE 
393;  Southern  R.  Co.  v.  HutchesoA, 
136  Ga.  691,  71  SE  802;  Brush  Electric 
Light,  etc.,  Co.  V.  Simonsohn,  107  Ga. 
70,  32  SE  902;  Rome  v.  Ford,  13  Oa. 
A.  386,  79  SB  243;  Atkinson  v.  Tay- 
lor,  13  Ga.   A.' 100,   78   SE  830. 

[a]  AppllMtlons  of  ml*,^ — (1> 
Where,  in  a  personal  injury  case.  It 
was  alleged  and  proved  that  plalntllf 
was  rendered  unable  to  do  his  accus- 
tomed work  and  suffered  great  men- 
tal anguish  and  physical  pain,  plain- 
tiff's testimony  that  the  fact  that  he 
was  unable  to  work  and  carry  on  his 
duties  as  before  worried  him  was 
properly  admitted.  Rome  v.  Ford,  13 
Ga.  A.  386,  79  SE  243.  (2)  The  loss 
of  capacity  to  l«bor,  occasioned  by 
physical  injury,  may  be,  considered 
by  the  Jury  as  in  the  nature  of  pain 
and  suffering,  although  no  pecuniary 
loss  results.  Atlanta  v.  Hampton,  139 
Ga.   389,   77  SE   393. 

35.  Central .  of  Georgia  R.  Co.  v. 
Morgan,  145  Ga.  656,  89  SE  760;  At- 
lanta V.  Hampton,  139  Ga.  389,  77  SE! 
393;  Louisville,  etc.,  R.  Ck>.  v.  Trout. 
138  Ga.  324,  76  SB  328;  Atlanta,  etc.. 
R.  0>.  V.  Haralson,  133  Oa.  231,  66  SE> 
437.1 

[a]  An  laatnwttoa  which  fails  to 
distinguish  between  two  elements  of 
damage  is  erroneous.  Central  of 
Georgia  R.  Co.  v.  Morgan,  146  Ga.  666. 
89  SE  760. 

38.  Atlanta,  etc.,  R.  Co.  v.  Haral- 
son, 133  Oa.  231,  65  SE  437;  Augusta 
V.  Owens.  Ill  Ga.  464,  36  SE  830; 
Ladd  V.  Chicago,  etc.,  R  Co.,  97  Kan. 
543,  166  P  943.  And  see  cases  supnk 
notes   34.   35. 

37.  Moore  v.  Hart,  171  Ky.  725. 
188  SW  861;  Louisville,  etc.,  R.  Co.  v. 
Sinclair,  171  Ky.  662,  188  SW  648; 
Chesapeake,  etc.,  R.  Co.  v.  Bland.  171 
Ky.  430,  188  SW  498;  Louisville  v. 
Tompkins,  (Ky.)  122  SW  174;  Cum- 
berland   Tel.,    etc.,    Co.    v.    Overfleld. 


For  lata*  oMwa,  davslopmsnta  and  oliancea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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life  through  which  decedent  would  probahly  have 
lived  had  the  accident  not  occurred.** 

[f'109]  b.  Destmction,  Depiivatioii,  or  Loib  of 
T7ae  of  FYop«rt7 — (1)  In  CtanenL  Lossea  from  the 
destruction  of  real  **  or  personal  *"  property,  or 
from  the  depreciation  in  value  of  real*'  or  per- 
sonal *'  property,  may,  subject  to  the  general  rules 
already  stated,*^  form  a  proper  element  of'  dam- 
ages. Likewise  there  may  be  a  recovery  for  the 
loss  of  the  use  of  property." 

Artictos  of  luxury  or  personal  pleuure.  One  who 
has  been  wrongfully  deprived  of  the  use  of  an  ar- 
ticle may  recover  substantial  damages  for  such  de- 
privation, notwithstanding  it  is  an  article  of  luxury 
and  devoted  by  him  solely  to  personal  pleasure  and 
gratification.*"  There  is,  however,  authority  to  the 
contrary.*' 

[i  110]  (2)  Crops.*'  Damages  based  upon  the 
value  of  unmatured  crops  are  analogous  to  profits 
lost,  and  are  governed  by  the  same  rule  precluding 
recovery  in  cases  of  either  uncertainty  or  remote- 
ness.** The  question  of  whether  damages  isased 
on  the  result  of  an  unmatured  crop  are  specula- 
tive must  be  determined  by  whether  there  is  suffi- 
cient data  to  determine  with  reasonable  certainty 


the  probable  value  it  would  have  had  if  matured.** 
The  cultivation  of  similar  crops  on  portions  of  the 
same  or  adjoining  lands  under  similar  conditions 
may  furnish  data  sufficient  to  remove  the  uncer- 
tainty as  to  damage  to  an  unmatured  crop.""  Dam- 
age resulting  from  the  failure  of  a  crop  because  of 
the  inferior  character  of  seed  furnished  is  the  natu- 
ral and  direct,  as  distinguished  from  the  remote, 
result  of  a  contract  to  furnish  good  seed  for  the 
planting  of  a  crop.*^ 

[$  111]  (S)  Animals."  It  has  been  held  that 
injury  to  cattle  occasioned  by  fright  apart  from 
physical  injury  cannot  be  made  ^n  element  of  re- 
covery,** but  on  the  other  hand  it  has  been  held 
that,  where  horses  were  frightened  and  caused  to 
run  away,  the  depreciation  in  their  market  value 
by  reason  of  the  fact  of  their  having  so  run  away 
is  a  proper  element  of  recovery,**  and  in  general, 
a  recovery  may  be  had  for  the  destruction  of  the 
valuable  qualities  of  an  animal.** 

[i  112]  f.  ProfltB— (1)  In  OeneraL  In  the 
earlier  cases  there  was  a  tendency  to  deny  a  recov- 
ery for  lost  profits  as  an  element  of  damages.**  The 
modem  rule,  however,  does  not  deny  a  recovery  of 


127  Ky.  548.  106  SW  2*2,  32  KyL  421; 
Louisville,  etc.,  R.  -Co.  v.  Dick,  78 
SW   914,  25  KyL.   1831. 

38.  Haher  v.  Philadelphia  Tract. 
Co..  181  Pa.  617,  37  A  671. 

3S.  Thompson  v.  Seaboard  Air 
Line  R.  Co.,  16E  N.  C.  377.  81  SB 
315,  52  LRANS  »7J  See  also  Infra 
{   187." 

40.  Thompson  v.  Seaboard  Air 
Line  R.  Co.,  165  N.  C.  377,  81  SB  315, 
52  LRANS  97.  See  also  cases  infra 
i  182. 

41.  Eckington,  etc.,  R.  Co.  v.  Ho- 
Devltt.  191  U.  S.  lOS,  24  SCt  36,  48 
L.  ed.  112;  Syracuse  Solar  Salt  Co. 
V.  Rome,  etc.,  R.  Co..  43  App.  Dlv.  203, 
to  NTS  40  lalt  168  N.  Y.  660  mem,  61 
NE  1135  mem];  Tootle  v.  Kent,  12 
Okl.  674,  73  P  310;  Allison  v.  David- 
son, (Tenn.  Ch.)  39  SW  906.  See  also 
cases  infra  |  187. 

[a]  IllMteatteaj  In  an  action  for 
breach  of  a  covenant  in  a  right  of 
-way  agreement  by  which  the  grantee, 
a  street  railroad,  agreed  to  operate 
Its  cars,  the  difference  between  the 
market  value  of  the  land  retained  by 
the  grantor  at  the  time  the  street 
railroad  ceased  to  operate  Its  oars 
with  the  cars  running  in  accordance 
with  the  terms  of  the  contract,  and 
with  the  expectation  of  their  con- 
tinuing to  so  run  in  the  future,  over 
the  market  value  of  the  same  land 
at  the  same  time  without  any  cars 
running  and  without  any  expectation 
that  they  would  run,  is  too  uncertain 
to  afford  a  measure  of  damages. 
Ikdcington,  etc.,  R.  Co.  v.  McDevltt, 
191  U.  S.  103,  24  SCt  36,  48  L.  ed.  112. 

[b]  ApyUcatlOB  of  rBle.p— Where  a 
riparian  owner  occupied  a  mill  -site 
and  shore  line  with  boom,  injury  to 
the  shore  'line,  with  consequential 
damages  to  mill  site,  gives  right  to 
recover  for  Injuries  to  mill  site  as 
well:  the  property  being  one  entire 
property.  Clark  Lloyd  Lumber  Co. 
T.  Puget  Sound,  etc.,  R.  Co.,  92  Wash. 
601,  159  P  774. 

la.     See  cases  infra  §  183. 

43.  See  supra  19  66-104. 

44.  De  Witt  Allen  Auto  Co.  v. 
Canavan,  113  NTS  1002;  Buchanan  v. 
CrAnford  Co.,  112  App.  Dlv.  278,  98 
NYS  378;  Murphy  v.  Pitt  Constr.  Co., 
52  Pa.  Super.  316;  Qalveston-Hous- 
ton  Electric  R.  Co.  v.  Bnglish,  (Tex. 
Civ.  A.)  178  SW  666;  Powell  v.  Hill, 
(Tex.  Civ.  A.)  152  SW  1126;  The  SS. 
Mediana  v.  The  Lightship  Comet, 
[1900]  A.  C.  113. 

45.  Banta  v.  Stamford  Motor  Co., 
89  Conn.  51.  92  A  666;  Perkins  v. 
Brown.  132  Tenn.  294,  177  SW  1158, 
LRA1916F    723,    AnnCasl917A    124. 

[17  C.  J — 50] 


[a]  AppUoatloBa  of  ml*. — (1)  Au- 
tomobile. Cook  v.  Packard  Motor  Car 
Co.,  88  Conn.  690,  92  A  413,  LRA 
1916C  319;  Perkins  v.  Brown,  132 
Tenn.  294.  177  SW  1158,  LRAi915F 
723,  AnnCasl917A  124.  (2)  Motor 
boat.  Banta  v.  Stamford  Motor  Co., 
89  Conn.   61,  92  A  666. 

44  Hunter  v.  Quaintance,  (Colo.) 
168   P  918. 

[a]  Application  of  rol*.— Automo- 
bile. Hunter  v.  Quaintance,  (Colo.) 
168   P  '918. 

47.  Mvamm  of  dama***  see  infra 
S  190. 

48.  Malone  v.  Hastings,  193  Fed. 
1,  113  CC^A  329  [aff  201  Fed.  1020 
mem]. 

48.  Malone  v.  Hastings,  193  Fed.  1, 
113  CCA  329  [alf  201  Fed.  1020  mem]. 

Data  from  wUoli  damages  asoer- 
taintd  see  infra  J  190. 

50.  Malone  v.  Hastings,  193  Fed. 
1,  6,  113  CCA  329  [aff  201  Fed.  1020 
mem]. 

"The  probable  ultimate  value  of  a 
planted,  but  unmatured,  crop  can  be 
used  as  a  basis  for  assessing  dam- 
ages, when  there  is  evidence  of  the 
actual  matured  value  of  other  crops 
of  a  like  kind,  cultivated  during' the 
same  period,  in  the  same  vicinity, 
and  under  substantially  similar  con- 
ditions."    Malone  v.  Hastings,  supra. 

51.  Malone  v.  Hastings,  193  Fed. 
1,  113  CCA  329  [aff  201  Fed.  1020 
mem], 

68.  Kaasiiz*  of  damages  see  infra 
i    186. 

53.  Chicago,  etc.,  R.  Co.  v.  Gelvin, 
238  Fed.  14,  161  CCA  90.  t.RA1917C 
983. 

[a]  AppUeatlOBS  of  rolev— (1) 
Where  cattle  were  Injured  by  fright 
occasioned  by  Are,  alleged  damages 
through  their  subsequent  failure  to 
take  on  flesh,  consequent  loss  of  prof- 
Its  by  reason  therefor,  the  fact  that 
heavier  cattle  .sold  for  more  than 
light  cattle  at  a  distant  market  some 
months  subsequent  to  the  fright,  and 
the  price  received  for  the  cattle  at 
that  time  and  place,  cannot  be  con- 
sidered as  elements  in  estimating  the 
damage,  in  the  absence  of  deflnlte 
proof  that,  if  the  cattle  did  not  take 
on  such  flesh  as  it  was  thought  by 
the  owners  and  others  that  they 
ought,  this  was  caused  solely  by  rea- 
son of  the  injuries  sustained  by  the 
cattle  as  a  direct  consequence  of  the 
fright.  Chicago,  etc.,  R.  Co.  v.  Qel- 
vln.  288  Fed.  14.  151  CCA  90,  LRA 
1917C  983.  (2)  Where  the  negligent 
operation  of  a  street  roller  fright- 
ens a  horse,  and  causes  it  to  rupture 
a  blood  vessel  in  its  heart,  which  re- 


sults In  death,  there  can  be  no  recov- 
ery therefor  from  the  city.  Lee  v. 
Burlington,  113  Iowa  366,  86  NW  618, 
86  AmSR  379. 

54.  Frltts  V.  New  Tork,  etc.,  R. 
Co.,  62  Conn.  603,. 26  A  847;  U.  S.  Ex- 
press  Cto.  v.  Taylor,  (Tex.  Civ.  A.)  1B« 
SW  617;   Oleaon  v.  Brown,   41  Wis. 

55.  Montgomery  St.  R.  Co.  v.  Has- 
tings, 138  Ala.  432,  35  S  412;  WaiUsr 
V.  Weiss,  124  Md.  461,  92  A  1028;  Eng- 
lish v.  Missouri  Pac.  R.  Co.,  73  Mo. 
A.  232,  234;  GlUam  v.  Hogue,  39  Pa. 
Super.  647. 

"The  qualities  of  a  domestic  ani- 
mal are  as  much  matters  of  value  as 
his  strength  or  action,  and  if  these 
qualities  are  impaired  or  destroyed 
by  the  wrongful  conduct  of  a  party, 
there  is  no  reason  why  compensation 
should  not  be  made,  and  to  the  same 
extent  and  for  the  same  reason  that 
compensation  should  be  had  for  phys- 
ical injury."  English  v.  Missouri 
Pac.  R.  Co.,  supra. 

[a]  XUnstrattoaa.— (1)  Where  a 
horse  was  frightened  and  caused  to 
become  a  kicking  and  unruly  horse, 
and  as  such  depreciated  In  value  as 
a  driving  or  buggy  horse,"  a  recovery 
may  be  had  therefor.  English  v, 
Missouri  Pac.  R.  Co.,  73  Mo.  A.  232. 
(2)  In  action  for  injury  to  a  racing 
mare,  plaintiff  might  show  and  re- 
cover for  nervousness  rendering  her 
useless  for  racing  purposes.  Welller 
V.  Weiss.  124  Md.  461.  92  A  1028.  (3) 
That  by  reason  of  having  been 
ft-ightened  by  an  automobile,  a  horse 
was  made  unsafe  to  drive  on  the  pub- 
lic roads  and  lessened  In  value  may 
be  considered.  GlUam  v.  Hogue,  39 
Pa.   Super.   547. 

58.  See  Smith  .v.  Condry,  1  How. 
(U.  S.)  28,  11  L.  ed.  86;  The  ApoUon, 
9  Wheat.  \.U.  S.)  382,  6  L.  ed.  Ill; 
La  Amistad  de  Rues,  5  Wheat.  (U. 
S.)  385,  6  L.  ed.  115;  Josefa  Segunda, 
5  Wheat.  (U.  S.)  338,  5  L.  ed.  104; 
The  Amiable  Nancy,  S  Wheat.  (U. 
S.)  546,  4  L.  ed.  456;  The  Anna  Ma- 
ria, 2  Wheat.  (U.  S.)  327,  4  L.  ed.  252; 
Jennings  v.  The  Perseverance,  3  Dall. 
(U.  S.)  336,  1  L.  ed.  625;  The  Lively, 
15  F.  <iaa.  No.  8,403,  1  Gall.  315;  But- 
ler V.  Collins,  12  Cal.  457;  Coweta 
Falls  Mfg.  Co.  V.  Rogers,  19 
Qa.  416.  65  AmD  602;  Barnard 
V.  Poor,  21  Pick.  (Mass.)  378; 
Weld  V.  Nichols,  17  Pick.  (Mass.)  538; 
Callaway  Mln.,  etc.,  Co.  v.  Clark,  32 
Mo.  305  [clt  and  appr  Taylor  v,  Ma- 
guire,  12  Mo.  313];  Wolcott  v.  Mount, 
36  N.  J.  L.  262,  13  AmR  438  [aff  38 
N.  J.  L.  496,  20  AmR  425];  Freeman 
V.   Clute,   3   Barb.    (N.  Y.)    424;  Ben- 
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proflta  because  of  the  faot  that  they  are  profits,*'' 
but  because  they  are  speculative,  contingent,  or  un- 
certain,*" and  while  there  are  many  oases  in  which 


they  have  been  denied  upon  these  grounds,"  the 
generally  accepted  rule  is  that,  where  it  is  shown 
that  a  loss  of  profits  is  the  natural  and  probable 


nStt  T.  Drew,  16  N.  T.  8nper.  S6S; 
Hunt  V.  Hoboken  Land  Imp.  Co.,  3 
E.  D.  Smith  (N.  Y.)  144;  Blanchard 
V.  Ely,  21  Wend.  (N.  T.)  342,  34  AmD 
250;  Bltner  v.  Brough,  11  Pa.  127; 
Robinson  v.  Harmon,  1  ESxch.  850,  154 
Reprint  363;  Flureau  y.  ThornhlU,  3 
W.    Bl.    1078,    96    Reprint    635. 

B7.  U.  S. — Philadelphia,  etc.,  R. 
Co.  V.  Howard,  13  How.  307,  14  L.  ed. 
157;  Malone  v.  HaatingB,  193  Fed.  1, 
113  CCA  329  [air  201  Fed.  1020  mem]. 

Ala. — Deslandea  v.  Scales,  187  Ala. 
25,  65  S  393:  Brlgham  v.  Carlisle.  78 
Ala.   243,   349,   66   AraR   28. 

Colo. — ^Rio  Qrande  Western  R  Co. 
T.  Rubenstein,  5  Colo.  A,  121,  S8  P 
78. 

Fla. — ^Hodses  v.  Fries,  84  Fla.  <S, 
15  S  682. 

Mont. — ^Portland  First-  Nat.  Bank 
y.  Carroll,  36  Mont.  802,  309,  88  P 
1012    tclt  Cyo].  , 

N.  T. — Beeman  v.  Banta,  118  N.  Y. 
638,  23  NE  887,  16  AraSR  779  [alt  10 
NYSt  826];  Wakeman  v.  Wheeler,  etc. 
HfK.  Co.,  101  N.  Y.  205.  4  NB  264,  64 
AmR  676;  Grlffln  v.  Colver,  16  N.  T. 
489,  492,  69  AmD  718;  Fraser  v.  Buf- 
falo, 123  App.  Dlv.  159,  108  NYS  127. 

N.  C— Wilkinson  v.  Dunbar,  149  N. 
C   20.  62  SE  748. 

Okl. — Muskogee  Co.  v.  Yabola  Sand 
Co.,  169  P  898:  Wellington  v.  Spen- 
cer, 87  Okl.  461,  182  P  675,  46  LRANS 
469. 

Or. — Fields  v.  Western  Union  Tel. 
Co.,  68  Or.  209,  >14,  137  P  200  [quot 
Cyc]. 

S.  C. — Standard  Supply  Co.  v.  Car- 
ter, 81  a  C.  181,  62  SE  150,  19  LRAN3 
165. 

Ter. — Springer  v.  RUey,  (Civ.  A.) 
186  SW  677. 

Va. — Grubb  v.  Burford,  98  Va.  663, 
S7  SB  4. 

Wash.— Andreopulos  v.  Pereatere- 
des,  96  Wash.  282,  168  P  770;  Watson 
V.  Oray's  Harbor  Brick  Co.,  t  Wash. 
288    28  P  527 

Wis. — Barker  v.  Western  Union  Tel. 
Co.,  134  Wis.  147,  114  NW  439,  126 
AmSR   1017,    14    LRANS    633. 

Ont. — Wodebouse,  Ltd.  v.  Feed  Co., 
39  Ont.  L.  302,  18  OntWN  109,  86 
DomLR  721  [rev  11  OntWN  296]. 

"Profits  are  not  excluded  from  re- 
covery, because  they  are  profits;  but, 
when  excluded,  it  is  on  the  ground 
that  there  are  no  criteria  by  which 
to  estimate  the  amount  with  the  cer- 
tainty on  which  the  adjudications  of 
courts,  and  the  findings  of  juries 
should  be  based.  The  amount  la  not 
Susceptible  of  proof."  Brlgham.  v 
Carlisle,  supra. 

"Whenever  profits  are  rejected  as 
an  item  of  damages,  it  is  because 
they  are  subject  to  too  many  contin- 
gencies, and  are  too  dependent  upon 
the  fluctuations  of  markets  and  the 
chances  of  business,  to  constitute  a 
safe  criterion  for  an  estimate  of 
damages."    Orilfin  v.  Colver,  supra. 

[a]  BalMnuui's  ooauolasloii^— 
Where  plaintiff,  a  traveling  salesman, 
received  as  compensation  a  certain 
salary,  his  railroad  expenses,  and  a 
certain  percentage  of  the  amount  of 
his  sales,  such  percentage  is  not 
"profits"  in  the  sense  of  that  word 
as  used  In  the  decisions  discussing 
the  right  to  recover  profits  as  such 
in  actions  for  breach  of  contract.  Rio 
Orande  Western  R.  Co.  v.  Rubenstein, 
6  Colo.  A.  121.  38  P  76. 

68.  U.  S.— Malone  v.  Hastings,  193 
Fed.  1,  118  CCA  329  [aff  201  Fed.  1020 
mem]. 

Ala. — Deslandes  v.  Scales,  187  Ala. 
25,  65  S  898;  Brlgham  v.  Carlisle,  78 
Ala.    243.   66    AmR    28. 

Cal. — Barnes  v.  Barendes,  139  Cal. 
82,   69   P   491,  72   P   406. 

Fla. — Hodges  y.  Fries,  34  Fla.  68, 
16  S   682. 

Mich.— Fell  V.  Newberry,  106  Mich. 
642,  543.  64  NW  474. 


N.  T. — Taylor  v.  Bradley,  19  N.  T. 
129,  100  AmD  415,  4  Abb.  Dec.  368. 

N.  C. — Wilkinson  v.  Dunbar,  149  N. 
C.  20,  62  SE  748;  Bowen  v.  King,  146 
N.  C.  385,  69  SB  1044. 

R.  I. — Simmons  v.  Brown,  6  R.  L 
299,   78  AmD  66. 

Tex. — ^American  Constr.  Co.  v.  Da- 
vis. (Civ.  A.)  141  SW  1019. 

Va.— Burraaa  v.  Hines,  94  Va.  413, 
26  SB  876. 

W.  Va. — Jaltaes  v.  Adams,  8  W.  Va. 
568. 

"Damages  which  are  speculative 
or  conjectural  cannot  be.  recovered. 
To  this  class  belong  profits  that  can- 
not be  fairly  established  by  ptoof,  not 
because  the  loss  of  profits  should 
not  be  compensated,  but  solely  be- 
cause of  the  inability  to  estimate  or 
determine  the  amount."  Fell  v.  New- 
berry, supra. 

"What  are  termed  speculative  dam- 
ages— that  is.  possible  or  even  prob- 
able profits  that,  it  is  claimed,  could 
have  been  realized  but  for  the  tor- 
tious act  or  breach'  of  contract 
charged  against  defendant — ere  too 
remote  and  can  not  b«  recovered." 
Pollock  V.  Qantt,  69  Ala.  373,  44 
AmR  519. 

"Wherever  profits  are  spoken  of  as 
not  a  subject  of  damages,  it  will  be 
found  that  something  contingent  upon 
future  bargains,  speculations,  or 
states  of  the  market,  are  referred  to, 
and  not  the  difference  between  the 
agreed  price  of  something  contracted 
for  and  Its  ascertainable  value,  or 
cost."  Philadelphia,  etc.,  R.  Co.  v. 
Howard,  13  How.  (U.  8.)  306,  344,  14 
L.  ed.  167  [quot  Watson  v.  Gray's 
Harbor  Brick  Co.,  (  Wash.  283,  289, 
28  P  627]. 

B9.  U.  S. — ^Union  Fac.  R.  Co.  v. 
Qoodrldge.  149  U.  S.  680,  13  SCt  970, 
87  L.  ed.  986;  Howard  v.  BtiUwell, 
etc.,  Mfg.  Co.,  139  U.  S.  199,  11  SCt 
500,  86  L.  ed.  147;  Phillips,  etc.,  Con- 
str. [  Co.  V.  Seymour,  91  U.  S.  646, 
23  L.  ed.  341;  Smith  v.  Condry,  1  How. 
28,  11  L.  ed.  35;  The  ApoUon,  9 
Wheat.  362,  6  L.  ed.  Ill;  The  Amistad 
de  Rues,  5  Wheat.  885,  5  L.  ed.  115; 
The  Amiable  Nancy,  3  Wheat.  648,  4 
L.  ed.  466;  E.  W.  Bliss  Co.  v.  Buffalo 
Tin  Can  Co.,  131  Fed.  61,  65  CCA  289 
[certiorari  den  195  U.  S.  630,  26  SCt 
788,  49  L.  ed.  362];  Loewer  v.  Harris, 
67  Fed.  368,  6  CCA  394:  Foster  v. 
Cleveland,  etc.,  R.  Co.,  66  Fed.  434; 
Qilplns  v.  Consequa,  10  F.  Cas.  No. 
5,452,  Pet.  C.  C.  85,  8  Wash.  C.  C.  184. 
And  see  Dolph  v.  Troy  Laundry  Mach. 
Co.,  28  Fed.  563;  Dusar  v.  Murgatroyd, 
8  F.  Cas.  No.  4.199,  1  Wash.  C.  C.  13. 
Ala. — Reed  Lumber  Co.  v.  L,ewis, 
94  Ala.  626,  10  S  333;  Qunter  v. 
Beard,  93  Ala.  227,  9  S  389. 

Ark. — Uoodell  v.  Bluff  City  Lumber 
Co.,  67  Ark.  203,  21  SW  1T)4;  McDan- 
lel  V.  Crabtree,  21  Ark.  431. 

Cal. — Martin  v.  Deetz,  102  Cal.  86, 
36  P  863,  41  AmSR  161;  Wallace  v. 
Ah  Sam,  71  Cal.  197,  12  P  46,  60  AmR 
534;  Friend,  etc..  Lumber  Co.  v.  Mil- 
ler, 67  Cal.  464.  8  P  40;  Qiaccominl  v. 
Bulkeley,  61  Cal.  260;  Selden  v.  Cash- 
man,  20  Cal.  56,  81  AmD  93;  Butler  v. 
Collins,  12  Cal.  457;  Muldrow  v.  Nor- 
rls.  2  Cal.  74,  56  AmD  313;  Yonge  v. 
Pacific  Mall  SS.  Co..  1  Cal.  853. 

Colo. — Smuggler-Union  MIn.  Co.  v. 
Kent,  47  Colo.  820,  384,  112  P  223  [dt 
Cyc];  Jones  v.  Nathrop,  7  Colo.  1, 
1    P    436. 

Conn. — Lewis  v.  Hartford  Dredging 
Co.,  68  Conn.  221.  36  A  1127. 

D.  C. — Washington,  etc.,  R.  (3o.  v. 
American  Car  Co.,  5  App.  524. 

Ga. — Llghtfoot  V.  West,  98  Oa.  646, 
25  SB  587;  Sturgis  v.  Frost,  66  Oa. 
188;  Red  v.  Augusta,  25  Oa.  386; 
Cooper  V.  Toung,  22  Oa.  269,  68  AmD 
602. 

ni.— Fraser  v.  Smith,  60  111.  146; 
Haven  v.  Wakefield,  39  111.  509; 
Strawn  v.  Cogswell,  28  111.  467;  Olm- 


stead  V.  Burke,  25  111.  86;  Chicago, 
etc.,  R.  Co.  V.  Ward,  16  111.  522- Koch 
V.  Merk,  48  111.  A,  26;  Moline  Water 
Power  Co.  v.  Waters,  10  IlL  A.  IS}. 
And  see  Miller  v.  White,  80  111.  5S0. 

Ind.— Olass  v.  Oarber.  56  Ind.  I3(; 
Blair  V.  Kllpatrick.  40  Ind.  312;  Weit- 
ern  Gravel  Road  Co.  v.  Cox.  39  Ind. 
260;  Singer  v.  Famsworth,  2  Ind.  5>7. 

Iowa. — Howe  Mach.  Co.  v.  Bryson. 
44  Iowa  159,  24  AmR  736:  McCormick 
V.  Vanatta,  43  Iowa  389;  Winne  v. 
Kelley,   34  Iowa  339. 

Kan. — Sherman  Center  Town  Co.  v. 
Leonard,  46  Kan.  354,  26  AmSR  101; 
Missouri,  etc,  R.  Co.  ▼.  Fort  Soott, 
15  Kan.  436. 

Ky.— Asher  v.  Stacy,  66  SW  601,  SJ 
KyL  1586;  Smith  v.  PhUlips,  29  SW 
358,  16  KyL  615;  Koch  v.  Oodshaw,  12 
Bush    318. 

La. — Blymer  Ice  Mach.  Co.  v.  Mc- 
Donald, 48  La.  Ann.  439,  19  S  459; 
Bartley  v.  New  Orleans,  35  La.  Ann. 
1202;  Bergen  v.  New  Orleans,  IS  La. 
Ann.  628;  Minor  v.  The  Picayune,  13 
La.  Ann.  564;  Grant  v.  McDonogh,  7 
La.  Ann.  447. 

Me. — Wlnslow  v.  Lane,  63  He.  Itt 

Md. — Lanahan  v.  Heaver,  79  Hd. 
413,  29  A  1036;  Oaritee  v. ' Baltimore, 
63  Md.  422;  Shafer  v.  Wilson.  44  Hd. 
268. 

Mass. — ^Ballou  v.  Famum,  11  Allen 
73;  Brown  v.  Smith,  12  Cush.  3(6; 
Walte  V.  Gilbert,  10  Cush.  177;  Bar- 
nard  T.  Poor,  21  Pick.  378;  Boyd  v. 
Brown,   17   Pick.   451. 

Mich. — Talcott  v.  Crippen.  52  Mieb. 
633.  18  NW  392;  Allis  v.  McLean.  4i 
Mich.  428,  12  NW  640;  Friedland  v. 
McNeil,   33  Mich.  40. 

Minn. — Williams  v.  Wood,  65  Minn. 
323,  66  NW  1066;  Doud  v.  Duluth 
Milling  Co.,  66  Minn.  63,  56  NW  463. 

Miss.— Wright  V.  Petrle,  Sm.  &  M. 
Ch.  282, 

Mo.— <:allaway  Mln.,  etc.  Co.  v. 
Clark,  32  Mo.  805;  Taylor  v.  Magulre, 
12  Mo.  313,  13  Mo.  517:  Wilson  v. 
Russler,  91  Mo.  A.  276;  Paquin  v.  St 
Louis,   etc.,   R.  Co.,   90   Mo.   A.  118. 

Nebr. — Silurian  Mineral  Spring  Ca 
v.  Kuhn,  65  Nebr.  646,  91  NW  508; 
Denver,  etc..  R.  Co.  v.  Hutchina^  31 
Nebr.  672,  48  NW  898. 

N.  J.— Wolcott  V.  Mount,  86  N.  J. 
L.  262,  IS  AmR  488  [aff  88  N.  J.  L. 
496.   20   AmR   426]. 

N.  Y.— Wehlo  V.  Havlland.  69  N.  T. 
448;  Qrlffln  v.  Colver,  16  N.  Y.  489, 
69  AmD  718;  Scott  v.  Rogers,  31  N. 
Y.  676,  4  Abb.  Dec.  157;  ManbatUn 
Stamping  Works  v.  Koehler,  46  Bun 
150;  Phyfe  v.  Manhattan  R.  Co..  30 
Hun  877;  Van  Ness  v.  Fisher,  6  Lans. 
236:  Grlffln  v.  Colver.  22  Barb.  S87 
[aff  16  N.  Y.  489,  69  AmD  718];  Giles 
V.  O'Toole.  4  Barb.  261;  Freeman  v. 
Clute,  3  Barb.  424;  Kelly  v.  Uiles, 
58  N.  Y.  Super.  495,  12  NYS  915; 
Havemeyer  v.  Havemeyer,  45  N.  Y. 
Super.  464  [aff  86  N.  Y.  618  mem]; 
Mitchell  v.  Cornell,  44  N.  Y.  Super. 
401;  Bennett  v.  Drew,  16  N.  Y.  Super. 
365;  Reals  v.  Terry,  4  N.  Y.  Super. 
127;  Hunt  V.  Hoboken  tdind  Impr.  Ca, 
3  E.-  D.  Smith  144:  Lattin  ▼.  Davis. 
Lalor  9;  Masterton  v.  Brooklyn.  7 
Hill  61,  42  AmD  38;  Lincoln  v.  Sara- 
toga, etc..  R.  Co..  23  Wend.  42S; 
Blanchard  v.  Ely,  21  Wend.  842.  34 
AmD  250:  Drlggs  v.  Dwight.  17  Wend. 
71,  31  AmD  283;  Dewint  v.  Wlltse,  9 
Wend.   326. 

N.  C. — Bowen  v.  King,  146  N.  C 
385,  59  SB  1044;  Boyle  v.  Reeder.  23 
N.  C.  607;  Fagan  v.  Newson,  12  N.  C 
20. 

Oh.— Rhodes  v.  Baird.  16  Oh.  St 
573;  Cincinnati  v.  Bvans,  6  Oh.  St 
594;  Parrelly  v.  Cincinnati,  2  DIsn. 
516;  Davis  v.  Cincinnati,  etc,  B.  Co.,  I 
DIsn.  23,  12  Oh.  Dec.  (Reprint)  4«J; 
Gaar  v.  Snook,  1  Oh.  Clr.  Dec  142; 
Knorr  v.  Reedy,  11  Oh.  Dec  (Reprint) 
466,  27  CtncLBul  108. 

Okl.— Callahan    v.    Chlckasba   Cot- 
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mnsequenees  of  the  act  or  omission  eomplained  of,** 
and  their  amount  is  shown  with  snffieient  certainty,** 
there  may  be  a  recovery  therefor;**  but  anticipated 


profits  cannot  be  recovered  where  th^  are  depend- 
ent upon  uncertain  and  changing  conditions,*'  such 


ton  OH  Co..  17  Okl.  544,  87  F  8S1. 

Or. — CooB  Bay,  etc.,  R.,  etc.,  Co.  ▼. 
Nosier,  30  Or.  547.  48  P  S«l;  Drake 
V.  Sears,  8  Or.  209. 

Pa. — Rogers  T.  Bemus,  09  Pa.  4S2; 
Pittsburg  Coal  Co.  t.  Foster,  69  Pa. 
]$&;  Fleming  v.  Beck,  48  Pa.  809; 
UcKnlght  V.  Ratcllff,  44  Pa.  ISO; 
Fanners'  Bank  v.  McKee,  2  Pa.  818; 
Coyle  V.  Pittsburg,  etc.,  R.  Co.,  18  Pa. 
Super.  236. 

8.  C. — Sitton  V.  MacDonald,  26  S.  C, 
(8,  60  AmR  484;  Livingston  v.  Ebcum, 
19  S    C    823 

Te'nn.^ — McWhlrler  y.  Douglas,  1 
Coldw.  691;  Porter  *.  Woods,  8 
Humpbr.  66,  39  AmD  163. 

Tex. — Houston,  etc.,  R.  Co.  v.  Hill, 
63  Tez.  381,  61  AmR  642;  Btell  T. 
Paschal.  41  Tex.  640;  De  la  Zerda  ▼. 
Korn.  25  Tex.  Suppl.  188;  Hedrlck  v. 
Smith.  (Civ.  A.)  146  SW  306;  Varner 
T.  Dexter  Oln,  etc..  Co-op.  Assoc, 
(ClT.  A.)  39  SW  206;  Holllday  v.  Bro- 
slg,  (Civ.  A.)  30  SW  841;  Fraser  v. 
Echo  MIn.,  etc.,  Co.,  9  Tex.  Civ.  A. 
210,  28  8W  714;  Hamilton  v.  Schu- 
macher, 4  Tex.  A.  Civ.  Cas.  I  818,  16 
SW  715. 

Vt— Dennis  t.  Stoughton,  66  'VL 
371. 

Wash. — ^Andreopulos  v.  Ferestere- 
des,  >5  Wash.  282,  168  P  770;  Bing- 
ham V.  Walla  Walla,  8  Wash.  T.  68, 
13  P  408. 

W.  Va. — James  ▼.  Adams,  8  W.  Va. 
5(8. 

Wis. — ^Ramsey  ▼.  Holmes  Eleotrto 
Protective  Co..  86  Wis.  174,  65  NW 
391;  Wright  v.  Mttlvaney,  78  Wis.  89, 
46  NW  1046,  23  AmSR  893,  9  LRA 
S07- Blerbach  v.  Ooodyear  Rubber  Co., 
54  Wis.  208,  11  NW  614,  41  AmR  19. 

Bng. — Pltsgerald  y.  Leonard,  L.  R. 
32  Ir.  675;  Wilson  v.  Ijancashlre,  etc., 
a  Co.,  9  C.  B.  N.  8.  682,  99 '  EiCt. 
632,  142  Reprint  248;  Priestley  y. 
Maclean,   2   F.  *  F.   288. 

Ont. — Brown  v.  Beatty,  85  U.  C. 
Q.  B.  328^uthven  Woollen  Mfg.  Co. 
v.  Great  Western  R.  Co.,  18  U.  C.  C. 
P.  316. 

Que. — Marlow  y.  Lajeunesse,  18 
LCJur  188. 

to.    Bee  infra  notes  71,  86. 

SL     Bee  infra  notes  66-69. 

n.  tr.  S. — ^Anvil  Mln.  Co.  v.  Hum- 
ble, 163  U.  S.  640,  14  set  876,  38  L. 
ed.  814;  Howard  v.  BtlUwell.  etc., 
Mfg.  Co.,  139  U.  S.  199,  11  SCt  600,  35 
h.  ed.  147;  Western  Union  Tel.  Co.  v. 
Hall,  124  U.  S.  444.  8  SCt  677,  81  L. 
ed.  479;  U.  S.  v.  Behan.  110  U.  S.  338, 
4  SCt  81,  28  L.  ed.  168;  Dean  v.  Ma- 
son, 20  How.  198,  16  L.  ed.  876;  Phila- 
delphia, etc.,  R.  Co.  y.  Howard,  13 
How.  307,  14  t..  ed.  167:  McCormick 
T.  V.  8.  Mining  Co.,  186  Fed.  748,  108 
CCA  86;  Farmers'  L.  4  T.  ■  Co.  v. 
Eaton,  114  Fed.  14,  51  CCA  640;  Cen- 
tral Coal,  etc.,  Co.  v.  Hartman,  111 
fti.  96.  49  CCA  244;  Hoyt  v.  Puller, 
104  Fed.  192,  43  CCA  466;  Safety  In- 
sulated Wire,  etc.,  Co.  v.  Baltimore, 
«6  Fed.  140,  13  CCA  375;  Fisher  v. 
Newark  City  Ice  Co.,  62  Fed.  669,  10 
CCA  546;  Pittsburgh  Besnemer  Steel 
Rail  Co.  V.  Hinckley,  17  Fed.  584  [aft 
121  U.  S.  264,  7  SCt  876,  30  L.  ed. 
967];  Uoore  y. . tiawrence,  16  Fed.  87; 
Hitchcock  y.  Oalveston,  "12  F.  Cas. 
No.  6,534,  3  Woods  287;  Prevost  v. 
Oorrell,  19  F.  Cas.  No.  11,404,  6  WklT 
NC  (Pa.)  149;  Cole  v.  U.  S.,  88  Ct.  CI. 
341;  Skelsey  v.  U.  S..  23  Ct.  CI.  61; 
Schneider  y.  U.  S.,  19'  Ct  CI.  647: 
Field's  Case,  16  Ct.  CI.  434;  Adams' 
Case,   1  Ct.   CI.   106. 

Ala. — Brlgham  v.  Carlisle,  78  Ala. 
t43,  66  AmR  28;  Robinson  y.  Bul- 
lock. 66  Ala.  648. 

Ark. — Border  City  Ice,  etc,  Co.  y. 
Adams,  69  Ark.  81*.  «2  SW  591;  Mo- 
Daniel  y.  Crabtree,  21  Ark.  481. 

Cal. — Bryson  v.  McCone,  121  Cal. 
1S3,  53  P  687;  Shoemaker  y.  Acker, 
116  Cal.  289,  48  P  68;  Cox  y.  Mo- 
Uughlin,  54  Cal.  605;  Nightingale  y. 
Scannell.  18  Cal.  816. 


'Conn. — Qregory  v.  Brooks,  35  Conn. 
437.   96   AmD   278.         • 

Fla.— Brook  y.  Qale.  14  Fla.  688,  14 
AmR  866. 

Oa. — Fontaine  y.  Bazley,  90  Oa. 
416,  17  SB  1016;  Smith  v.  Bnbanks,  78 
Oa.  280;  Rice  v.  Caudle,  71  Oa.  606; 
Central  of  Georgia  R.  Co.  v.  Cooper, 
14  Oa.  A.  738,.8l  8E  310. 

111. — Chicago  y.  Huenerbeln,  86  III. 
694,  28  AmR  626;  Allphln  y.  Working, 
32  111.  A.  178  [afit  133  111.  484.  24  N£3 
64];  Illinois,  etc.,  R.,  etc..  Co.  y. 
Decker,.  8  111.  A.  136.' 

Ind.— BOyce  v.  Bradjt.  61  Ind.  483; 
Fults  v.  Wycoff,  86  IniL  881;  Evans  v, 
Elliott,  20  Ind.  8<8,  88  AmD  819: 
ShelbyylUe  Lateral  -Branch  R.  Co.  v. 
Liewark,  4  Ind.  471. 

Iowa. — Morgan  v.  Sutlive,  148  Iowa 
318.  126  NW  176. 

Kan. — States  y.  Durkin;  66  Kan.  101, 
68  P  1091;  Brown  v.  Hadley,  43  Kan. 
267,   23   P   492. 

Ky. — Thompson  y.  Jackson,  14  B. 
Mon.   114. 

La. — Smith  y.  Thlelen,  17  La.  Ann. 
289;  Hayen  v.  Hudson,  13  La.  Ann. 
660;  Forrest  v.  Caldwell,.  6  La.  Ann. 
280. 

Me. — National  Fibre  Board  Co.  y. 
Lewiaton,  eta.  Electric  'Light  Co.,  96 
Me.   318,   49  A  .1096. 

Md.— Abbott  y.  aatoh,  18  Md.  814. 
71  AmD  635. 

Mass. — Speirs  v.  Union  Drop  Forge 
Co..  180  Mass.  87.  61  NE  826;  Fox  y. 
Harding,    7  Cush.   616. 

Mich. — Barrett  v.  Orand  Rapids  Ve- 
neer Works.  110  Mich.  6.  67  NW  976: 
Fell  v.  Newberry.  106  Mich.  642,  64 
NW  474;  Dykema  v.  Minneapolis,  etc., 
R.  Co.,  101  Mich.  47,  69  NW  447;  Ijee 
v.  Briggs.  99  Mieh.  487,  68  NW  477; 
Boston  V.  Henderson,  92  Mich.  606. 
62  NW  1020;  Leonard  v.  Beaudry,  84 
Mich.  168.  46  NW  66;  Atkinson  v. 
Morse,  68  Mich.  276,  29  NW  711; 
Ooodrich  y.  Hubbard,  61  Mich.  62,  16 
NW  232;  Richards  v.  Johnston,  46 
Mich.  297,  9  NW  423;  Hopkins  y. 
Sanford,  41  Mich.  243,  2  NW  39;  Alli- 
son  y.  Chandler,   11   Mich.   542. 

Minn. — Silbersteln  v.  Duluth,  News- 
Tribune  Co..  68  Minn.  430,  71  NW 
622;  Singer  Mfg,  Co.  y.  Potts.  69 
Minn.  240,  61  NW  93;  Carglll  T, 
Thompson,  67  Minn.  634,  69  NW  638: 
Lathrop  v.  O'Brien,  44  Minn.  16,  46 
NW  147:  Mississippi,  etc.,  Co.  v. 
Prince,  84  Minn.  71.  24  NW  344:  Fair- 
child  v.  Rogers,  82  Minn.  269,  20  NW 
191. 

Miss. — ^Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale,   46   Miss.   468. 

Mo. — Gre^n  v.  Cole,  24  SW  1068: 
Kerns  v.  Western  Union  Tel.  Co.,  174 
Mo.  A.  435.  160  8W  656:  Wolff  Shirt 
Co.  V.  FrankenthBl,  96  Mo.  A.  307,  70 
SW  378;  Stewart  v.  Patton,  65  Mo.  A. 
21:  Goldman  v.  Wolff,  6  Mo.  A.   490. 

Nebr.— Kitchen  Bros.  Hotel  Co.  y. 
Phllbin,  2  Nebr.  (Unoff.)  340,  96  NW 
487. 

Ney. — ^Paul  y.  Cragnas.  26  Ney.  298. 
59  P  867.  60  P  983,  47  LRA  640. 

N.  H. — Crawford  y.  Parsons.  68  N. 
H.   438.  _ 

N.  Y. — ^Dart  y.  Lalmbeer,  107  N.  T. 
664.  14  NE  291;  Schile  y.  Brokhahus, 
80  N.  T.  814;  Taylor  v.  Bradley,  89 
N.  T.  129,  100  AmD  416;  Clark  v.  Qll- 
bert.  26  N.  T.  279.  84  AmD  189;  Bag- 
ley  y.  Smith,  10  N.  T.  489.  61  AmD 
766.  Seld.  109.  19  HowPr  1;  Jones  v. 
New  York.  47  App.  Dlv.  39,  62  NTS 
284;  Lakeside  Paper  Co.  v.  State,  45 
App.  Dlv.  112,  60  NTS  1081;  Lavens 
V.  Lieb,  12  App.  Div.  487,  42  NTS  901; 
Depew  V.  Ketchum,  76  Hun  227,  27 
NTS  8;  Snow  v.  Pulitzer.  66  Hun  329, 
21  NTS  296  [aff  142  N.  T.  263.  36  NE 
1069]:  Savery  v.  IngersoU.  46  Hun 
176;  Durkee  y.  Mott,  8  Barb.  423; 
Morey  y.  Metropolitan  Oas  Light  Co., 
38  N.  T.  Super.  185;  Marquart  v.  La. 
Farge,  12  N.  T.  Super.  559;  Ebenrel- 
ter  V.  Dahlman,  19  Misc.  9,  42  NTS 
867;  Devlin  y.  New  York.  4  Misc.  106, 


23  NTS  888;  Capel  v.  Lyons,  3  Misc. 
73,  22  NTS  378;  Dickinson  v.  Hart, 
21  NTS  807  [aff  142  N.  T.  183.  36  NE 
801];  Skinner  v.  Dayton,  19  Johns. 
618,   10   AmD   286. 

N.  a-T-Atkinson  y.  Pack,  114  N.  C. 
697,  19  SB  628;  Oldham  v.  Kercbner. 
79  N.  C.  106,  28  AmR  302;  Sledge  v. 
Reid,   73  N.  C.    440. 

Okl. — Choctaw,  etc.,  B.  Co.  y.  Alex- 
ander,  7   Okl.    579.   52   P   944. 

Or. — ^Wlsner  v.  Barber,  10  Or.  842. 

Pa.— Nixon  v.  Myers,  141  Pa.  477. 
21  A  670;  Imperial  Coal  Co.  v.  Port 
Royal  Coal  Co.,  138  Fa.  45,  20  A  937; 
Douty  y.  Bird,  60  Pa.  48;  McKnigbt 
v.  Ratcliff,  44  Pa.  166;  Hoy  v.  Greno- 
ble.  34   Pa.    9,    75   AmD    628. 

R  I. — Simmons  v.  Brown,  6  R.  I. 
299.    78    AmD   66. 

Tenn. — Smith  v.  O'Donnell,  8  Lea 
468. 

Tex. — ^Heame  y.  Garrett,  49  Tex. 
619;  American  Constr.  Co.  v.  Davis, 
(Civ.  A.)  141  SW  1019;  A.  J.  Ander- 
son Electric  Co.  v.  Cleburne  Water, 
etc.,  Co.,  (Civ.  A.)  44  SW  929;  Gulf, 
etc.,  R.  Co.  V.  Hiodge,  (Civ.  A.)  39 
SW  986;  Equitable  Mortg.  Co.  v.  Wed- 
dtngton.  2  Tex.  Civ.  A.  878,  21  8W 
676;  Yoakum  y.  Dunn,  1  Tex.  Ciy. 
A.  624.  21  SW  411. 

Utah. — Hawley  v.  Corey,  9  Utah 
176,  83  P  696. 

vt. — Conway  v.  Fitzgerald,  70  Vt 
103,  39  A  684;  Morey  v.  King,  49  Vt 
304. 

Va. — Consumers'  Ice  Co.  v.  Jen- 
nings, 100  Va.  719,  42  SE  879;  BurrusS 
V.  Bines,  94  Va.  413.  26  SE  875;  Boi- 
ling   v.    LerSner,    26   Gratt    (67   Va.) 

s__  ._ 

Wash. — Watson  v.  Gray's  Harbor 
Brick  <^.,  8  Wash.  283.  28.  P  627. 

W.  Va. — James  v.  Adams.  8  W.  Va. 
668. 

Wis. — Conway  v.  Mitchell.  97  Wis. 
290,  72  NW  762;  Tufts  v.  Welnfeld, 
88  Wis.  647,  80  NW-992;  Corbett  v. 
Anderson,  85  Wis.  218.  64  NW  727; 
Ramsey  v.  Holmes  Electric  Protec- 
tive Co.,  85  Wis.  174,  56  NW  391; 
Treat  v.  Hlles,  81  Wis.  280.  60  NW 
896;  Shepard  v.  Milwaukee  Gas  Light 
Co..  15  Wis.  318,  82  AmD  679. 

Eng. — The  88.  Grade  v.  The  8S. 
Argeiitlno,  14  App.  Cas.  619;  Dunlop 
y.  Hlgglns.  1  H.  L.  Cas.  381,  9  Re- 
print 805:  Waters  v.  'Towers.  20  Eng 
L&Eq   410. 

Can. — ^Kenney  y.  Reg..  1  Can.  Exch. 
68. 

Ont. — Turner  v.  Burns,  24  Ont.  28. 

Que. — Collette  v.  Lewis,  6  Montr. 
Super.   107. 

"Evidence  as  to  proflts.  as  a  geA- 
eral  rule,  is  rejected;  because,  gen- 
erally, they  are  uncertain  and  contin- 
gent; depending  upon  other  circum- 
stances than  the  Injurious  act  of 
the  defendants,  and  not  the  natural 
result  of  it.  Nevertheless,  the  gen- 
eral rule  is  subject  to  many  excep- 
tions; and  it  will  be  seen  from  the 
cases  upon  this  subject,  tHkt  wher- 
ever a  loss  of  proflts  is  the  natural 
and  necessary  result  of  the  act 
charged, — such  as  the  party  probably 
would  have  made,  not  what  by  chance 
he  might  have  made,  but  what  any 
prudeot  man  must  naturally  have 
made, — evidence  has  b^n,  if  not  al- 
ways, most  usually  admitted  as  to 
them."  Simmons  v.  Brown,  6  R.  L 
299.  302,   73  AmD  66. 

63.  Ecklngton,  etc,  R.  Co.  y.  Mc- 
Devltt  191  U.  S.  103,  24  SCt  36,  48 
L.  ed.  112;  Wolcott  v.  Mount,  36  N. 
J.  L.  262,  272,  13  AmR  438  [aff  38 
I{.  J.  L.  496,  20  AmR  425];  Andreo- 
pulos  V.  Peresteredea,  95  Wash.  272, 
163  P  770. 

"Fronts  depending  upon  numerous 
uncertain  and  changing  contingencies 
are  too  indefinite  and  untrustworthy 
to  constitute  a  Just  measure  of  actual 
damages."  McCornick  v.  C.  8.  Min- 
ing Co..  186  Fed.  748,  761.  108  CCA 
86. 
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as  market  fluetuations,*^  or  the  chances  of  business," 
or  where  there  is  no  evidence  from  which  they  may 
be  intelligently  estimated.*'  So  evidence  to  establish 
profits  must  not  be  uncertain  or  speculative.*'  It  is 
not  necessary  that  profits  should  be  susceptible  of 
exact  calculation,**  it  is  sufficient  that  there  be  data 
from  which  they  may  be  ascertained  with  a  reason- 


la]  UlaBtlMioa^— "For  instance, 
profits  expected  to  be  made  from  a 
whaling;  voyagre,  the  gains  from 
which  depend  in  a  great  measure 
upon  chance,  are  too  purely  conjec- 
tural to  bo  capable  of  entering  Into 
compensation  for  the  non-perform- 
ance of  a  contract,  by  reason  of 
which  the  adventure  was  defeated. 
For  a  similar  reason,  the  loss  of  the 
value  of  a  crop  for  which  the  seed 
had  not  been  sown,  the  yield  from 
which,  if  planted,  would  depend  upon 
the  contingencies  of  weather  and 
season,  would  be  excluded  as  incapa- 
ble of  estimation,  with  that  degree 
of  certainty  which  the  law  exacts  in 
the  proof  Of  damages.  But  If  the 
vessel  is  under  charter,  or  engaged 
In  a  trade,  the  earnings  of  which  can 
be  ascertained  by  reference  to-  the 
usual  schedule  of  freights  in  the  mar- 
ket, or  if  a  crop  has  been  sowed  on 
the  ground  prepared  for  cultivation, 
and  the  plaintiff's  complaint  is,  that 
because  of  the  Inferior  quality  of  the 
seed  a  crop  of  less  value  Is  produced, 
by  these  circumstances  the  means 
would  be  furnished  to  enable  the  jury 
to  make  a  proper  estimation  of  the 
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A.    373.    21    SW    576. 

Utah. — ^Hawley  v.  Corey,  »  Utah 
176,  33  P  695. 

Vt. — Gibson  V.  Wheldon,  82  Vt. 
176.  72  A  909;  Amaden  v.  Atwood, 
69  Vt.  627,  S8  A  263;  Morey  v.  King, 
40  Vt.   304; 

Va. — Consumers'  Ice  Co.  v.  Jen- 
nings. 100  Va.  719.  42  SE  879;  Bur- 
russ  V.  Hines,  94  Va!.  413,  26  SE  876; 
Kendall  Bank  Note  Co.  v.  Sinking 
Fund  Ck>mr8.,  79  Va.  663. 

Wash. — Cuschner  v.  Pittsburgh- 
Hickson  Co.,  91  Wash.  871,  167  P 
879;  Bogart  v.  Pltdhless  Lumber  Qo., 
72  Wash.  417,  130  P  490iChuroh  v. 
Wilkeson-Tripp  Co.,  68  Wash.  262, 
108  P  696,  109  P  113,  187  AmSR 
1069;  Belch  v.  Big  Store  Co.,  46  Wash. 
1,  89  P  174;  Federal  Iron,  etc.  Bed 
Co.  V.  Hock,  42  Wash.  668.  86  P 
418;  Watson  v.  Gray's  Harbor  Brick 
Co.,  3  Wash.  283,  28  P  627. 

W.  Va.— Polino  v.  Keck,  92  SB  666; 
Smith  V.  Atlas-Pocahontas  Coal  Co., 
66  W.  Va.  599,  66  SB  746;  Barrett  v. 
Raleigh  (Doal,  etc.,  Co..  55  W.  Va.  396, 
47  SB  164;  James  v.  Adams,  8  W.  Va. 
568. 

Wis. — Ckinway  v.  Mitchell,  97  Wis. 
290,  72  NW  762;  Tufts  v.  Welnfeld,  88 
Wis.  647.  60  NW  992;  Corbett  v.  An- 
derson, 86  Wis.  218.  64  NW  727:  Treat 
V.  Hiles,  81  Wis.  280,  60  NW  896. 

Eng. — George  D.  Bmery  Co.  v. 
Wells.  [1906]  A.  C.  515;  The  SS.  Ora- 
cle v.  The  SS.  Argentine,  14  App.  Cas. 
619;  McNeill  ▼.  Reid,  9  Blng.  <8,  23 
£X:L  489,  131  Reprint  640;  Richardson 
V.  Mellish,  2  Blng.  229,  9  ECL  667,  130 
Reprint  294;  Waters  v.  Towers,  20 
EngL&Eq  410;  Dunlop  v.  Hlggins,  1 
H.  L.  Caa.  381,  9  Reprint  8Q|. 

C^n. — Wanipole  v.  Simar^  39  Ca,Xk. 
S.  C.  160;  Kenney  v.  Reg.,  1  Can. 
Exch.  68. 

Alta. — Norquay  v.  Qra'nd  Trunk 
Pac.  Town,  etc.,  Co.,  9  Alta.  L. 
190;  Canada  Fdy.  Co.  v.  Edmonton 
Portland  Cement  Co.,  25  DomLR  683. 
32  WestLR  684,  9  WestWkly  396; 
Steven  v.  Pryce-Jones  Ltd.,  18  Dom 
LR  746,  26  WestLR  1T2.    - 

B.  C. — ^Beatty  v.  Bauer,  18  B.  C. 
161. 

Ont. — ^Kennedy  ▼.  American  Ex- 
press Co.,  22  Ont.  A.  278;  Crompton, 
etc..  Loom  Wks.  v.  Hoffman,  2  Ont 
WR    273. 

Sask. — Webber  v.  Copeman,  7  Dom 
LR    58,    21    WestLR    961. 

"The  profits  which  would  have 
been  realized  had  the  contract  been 
performed,  and  which  have  been  pre- 
vented by  its  breach,  are  included  in 
the  damages  to  be  recovered  In  every 
case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  of 
remoteness,  or  where  from  the  ex- 
press or  Implied  terms  of  the  con- 
tract itself,  or  the  special  circum- 
stances under  which  it  was  made,  it 
may  be  reasonably  presumed  that 
they  were  within  the  intent  and  mu- 
tual understanding  of  both  parties 
at  the  time  it  was  entered  into." 
Howard  v.  Stillwell,  etc..  Mfg.  Co., 
139  U.  S.  199,  206.  11  SCt  600,  36  L. 
ed.  147. 

'•Profits  or  advantages  which  are 
the  direct  and  immediate  fruits  of 
the  contract  entered  into  between  the 
parties  .  .  .  are  part  and  parcel  of 
the  contract  Itself,  entering  Into  and 
constituting  a  portion  of  its  very 
elements:  something  stipulated  for, 
the  right  to  the  enjoyment  of  which 
is  Just  as  clear  and  plain  as  to  the 
fulfilment  of  any  other  stipulation. 
They  are  presumed  to  have  been 
taken  into  consideration  and  deliber- 
ated upon  before  tbe  contract  was 
made,  and  formed  perhaps  the  only 
inducement    .to     the     arrangemenL" 


Maaterton  v.  Brooklyn.  7  Hill  (N.  Y.) 
61,  69  [quot  Dunn  v.  Johnson,  S3  Ind. 
64,   59.  5, AmR   177].     To  same  effect 


Ellxabeth'town.  etc.,  R.  Co.  v.  Pottln- 
ger,  10  Bush  (Ky.)  186;  Watson  v. 
Gray's  Harbor  Brick  Co.,  3  Wash. 
283,  28  P  627  (quot  Greenleaf  Ev.]. 

"The  loss  of  prospective  profits 
may  be  allowed  as  an  element  of 
damages  in  an  action  for  breach  of 
contract  where  It  appears  that  the 
loss  was  the  natural,  primary  and 
probable  consequence  of  the  breach, 
that  the  profits  arising  from  the  per- 
formance of  the  contract  or  the  loss 
likely  to  result  from  its  non-perform-  , 
ance  were  within  the  contemplation 
of  the  parties,  and  that  the  profits 
are  not  so  uncertain  or  contingent  as 
to  be  incapable  of  reasonable  proof." 
Oagnon  v.  Sperry,  etc.,  Co.,  206  Maas. 
647,   666.   92   NB  761. 

[a]  mBatntloiut^— (1)  Where  de- 
fendants dispossessed  plaintiff  from 
premises  which  he  had  leased  to  con- 
duct a  motion  picture  exhibition,  loss 
of  profits  as  estimated  from  the  ac- 
tual dally  receipts  and  expenditures 
before  the  dispossession  were  allow- 
able as  within  the  contemplation  of 
the  parties,  when  the  contract  was 
made.  Harmon  v.  EYye,  108  Ark.  684, 
148  SW  269.  (2)  Where  plaintiff 
agreed  .to  procure  a  number  of  la- 
borers for  defendant  to  house,  with 
the  exclusive  right  of  furnishing 
them  provisions  until  the  work  was 
completed,  upon  breach  of  the  con- 
tract by  defendant  by  discharging 
the  men  before  the  work  was  com- 
pleted, plaintiff  could  recover  for  loss 
of  profits  she  would  have  made,  had 
the  men  been  given  work  according 
to  the  contract.  Pipolo  v.  Ley,  216 
Mass.   246.   103  NB  475. 

[b]  AnpUoKtloiia  of  rale. — (1)  On 
breach  of 'a  contract  giving  exclusive 
sales  right  plaintiff  is  entitled  to 
recover  profits  which  he  would  have 
realised  from  sales  which  he  was 
prevented  from  making  by  the  viola- 
tion of  the  right.  Russell  v.  Horn, 
etc..  Mfg.  Co,,  41  Nebr.  567,  69  NW 
901.  (2)  Where  a  contract  confer- 
ring exclusive  skies  right  Is  violated 
plaintiff  is  not  entitled  to  recover 
profits  for  sales  made  by  defendant 
which  were  never  completed  by  de- 
livery and  payment  for  the  goods. 
Hall  V.  Stewart,  68  Iowa  6S1.  12  NW 
741.  (3)  An  inadvertent  sale  of  a 
patented  article  in  territory  for  which 
the  seller  had  granted  an  exclusive 
right  to  another  renders  him  liable 
only  for  actual  damages  represented 
by  the  profits  actually  realised  and 
not  fop  profits  which  the  grantee 
would  have  realized  if  he  himself 
had  made  the  sale  at  the  higher 
pHces  established  by  him.  especially 
where  there  was  evidence  that  he 
could  not  have  effected  such  sales. 
Cincinnati  Siemens-Lungren  Gas  Il- 
ium. Co.  v.  Western  Siemens-Lun- 
gren Co.,  162  U.  S.  200,  14  SCt 
523.  38  L.  ed.  411.  (4)  Where  plain- 
tiff was  entitled  to  one-half  of  the 
increase  of  a  flock  of  sheep  and  one- 
half  of  the  wool  clip,  the  prospec- 
tive gains  arising  from  the  probable 
Increase  and  the  probable  clip  are 
not  so  uncertain  as  to  prevent  proof 
b.v  experts,  in  an  action  for  breach 
of  the  contract,  as  to  the  amount 
and  value  of  such  increase  and  clip. 
Schrandt  v.  Young,  2  Nebr.  (Unoff.) 
546.   89  NW  607. 

71.  U.  S. — Iron  City  Toolworks  v. 
Wellsch.  128  Fed.  693,  63  CCA  24?; 
Safety  Insulated  Wire.  etc..  Oo.  v. 
Baltimore,    66   Fed.   140.   13  CCA   376. 

Ala. — Blxby-Thelsen  Co.  v.  Evans, 
174  Ala.  571.  57  S  39;  Bixby-Theirson 
Lumber  Co.  v.  Evans.  167  Ala.  431, 
52  S  843.  140  AmSR  47,  29  LRANS 
194;  Southern  R  Co.  v.  Coleman,  153 
Ala.   266,  44   S   837. 

Ark.— Wilkes  v.  Stacy.  113  Ark. 
666.  169  SW  796.  798  [quot  C^o]; 
Southwestern  Tel.,  etc.,  Co.  v.  Mem- 
phis Tel.  Co.,  Ill  Ark.  474.  483,  163 
SW  1163  [quot  Cyc] :  Harmon  v.  Frye, 
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lOS  Ark.  5S4,  148  SW  28»;  Hurley  v. 
Oliver,  91  Ark.  427,  433,  121  SW  •20 
[quot  Cycl;  Beekman  Lumber  Co.  y. 
Klttrell,  80  Ark.  228.  96  SW  988. 

Cal. — ^Wallace  v.  Ah  Sam,  71  Cal. 
197.  12  P  4S,  60  AmR  534;  Johnson 
V.  Levy,  3  Cal.  A.  591,  86  P  810. 

Oa. — Hontgomery  v.  Alexsinder 
Lumber  Co.,  140  Qa.  SI,  78  SE  413; 
Cooper  V.  Tounc,  22  Qa.  269,  68  AmD 
S02. 

ni.— Oarden  City  Sand  Co.  T. 
Southern  Fire  Brick,  etc.,  Co.,  260 
111.  231,  103  NB  207,  AnnCa8l914D 
173  Irev  177  111.  A.  280];  Conaumers' 
Pure  Ice  Co.  v.  Jenkina,  58  111.  A.  619. 

Iowa. — ^Wlnne  v.  Kelley,  34  Iowa 
339. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Thomas,  70  Kan.  409,  78  P  861;  Paola 
Qas  Co.  T.  Paola  Glass  Co.,  66  Kan. 
614,    44    P    621,    64    AmSR    698. 

Ky. — Kochenrath  t.  Chrlstman,  203 
SW  738. 

La. — ^Des  Allemands  Lumber  Co.  v 
HorKan  City  Timber  Co.,  117  La.  1. 
41  S  832 

He. — Brldaes  v.  Stlckney,  38  He. 
8«1. 

Haas. — Setherinston  v.  William 
Firth  Co.,  210  Mass.  8,  95  NE  961. 

Mich. — Detroit  Fireprooflny  Tile 
Co.  V.  Vinton  Co.,  190  Mich.  276,  167 
NW  8,  9  Iquot  Cyc]. 

Ulnn. — Swanson  v.  Andrus,  SS 
Minn.   606,   86   NW   465. 

Miss.— Crystal  Springs  Ice  Co.  v 
HoUlday,  106  Miss.  714.  64  S  668. 

Ho. — Sloan  v.  Paramore,   (A.)   1(4 

oxtr    Aft2 

Hont.— McFarland  ▼.  Welch,  48 
Hont.  196,  136  P  394;  Carlson  v. 
Stone-Ordean-Wells  Co..  40  Hont.  434 
107  P  419;  Loeb  v.  Kamak.  1  Hont. 
162. 

N.  H. — Salintrer  v.  SalinKer,  99  N. 
H.    689,    45    A    668. 

N.  J.— Wqlcott  V.  Mount.  38  N.  J.  L. 
496,  20  AmR  *i6  (atf  38  N.  J.  U  496, 
20  AmR  4261. 

N.  T.— Wltherbee  v.  Meyer,  165  N. 
T.  446,  50  NE  58  [rev  84  Hun  14«, 
32  NTS  637];  Messmore  v.  New  York 
Shot,  etc..  Co.,  40  N.  Y,  422;  Qrlffln  v 
Colver,  16  N.  T.  489,  69  AmD  718: 
Duhn  V.  New  York  Herald  Co.,  142 
App.  Dlv.  11,  126  NYS  736;  White  v. 
Miller,    7    Hun    427     [rev    on    other 

S rounds  71  N.  Y.  133.  27  AmR  13]; 
[edbury  v.  New  Y'ork,  etc.,  R.  Co.,  26 
Barb.  664;  Welngrad  v.  Kletsky,  63 
Uisa  189,  101  NYS  588;  Noble  v 
American  Three-Color  Co.,  37  Misc. 
96,  74  NYS  764;  Masterton  v.  Brook- 
lyn, 7  Hill  61.  42  AmD  88. 

N.  C. — C.  B.  Coles,  eta,  Co.  v. 
Standard  Lumber  Co..  150  N.  C.  183 
63  SB  736;  Davidson  Dev.  Co.  v 
Southern  R.  Co.,  147  N.  C.  503,  61  SB 
381;  Winston  Ctsarette  Mach.  Co.  v 
Wolls-Whltohcad  Tobacco  Co..  141  N 
C.  284,  53  SB  885.  8  LRANS  266. 

Oh. — Seely  v.  State,  11  Oh.  601; 
Qaar  v.  Snook.  1  Oh.  Cir.  Ct.  869. 

Okl. — Mackey  v.  Boswell,  162  F 
193;  Cloe  v.  Rogers,  31  Okl.  255,  121 
P  201,  38  LRANS  366. 

Or. — ^HcOinnis  v.  Studebaker  Corp., 
75  Or.  619,  146  P  825.  147  P  626,  LRA 
1916B  868,  AnnCasl917B  1190;  Brede- 
meier  v.  Pacific  Supply  Co.,  64  Or. 
696,  131  P  312;  Hosklns  v.  Scott,  52 
Or.  271,  96  P  1112;  Wlsner  v.  Barber, 
10  Or.  342. 

Pa. — Spiese  ▼.  Mutual  Trust  Co., 
268  Pa.  422,  102  A  121;  Haak  v.  Wise, 
2  WklyNC  689. 

Tenn. — ^Hagan  v.  Nashville  Trust 
Co.,  124   Tenn.   93,  136   SW   993. 

Tex. — De  la  Zerda  v.  Korn,  26  Tex. 
Suppl.  188;  Gorman  First  Nat.  Bank 
V.  Mangum,  (Civ.  A.)  194  SW  647; 
Grand  Prairie  Gravel  Co.  v.  Joe  B. 
Wills  Co.,  (Civ.  A.)  188  SW  680;  Tex- 
as Power,  etc.,  Co.  v.  Roberts,  (Civ. 
A.)  187  SW  225;  Western  Union  Tel. 
Co.  v.  Bxum,  (Civ.  A.)  181  SW  658; 
Walter  Box  Co.  v.  Blackburn.  (Civ. 
A.)  167  SW  220;  El  Paso,  etc.,  R.  Co. 
v.  Blchel,  (Civ.  A.)  130  SW  922;  Var- 


ner  v.  Dexter  Oln,  etc..  Co-op.  Assoa, 
(Civ.  A.)  89  SW  206. 

Va. — Raven  Red  Ash  Coal  Co.  ▼. 
Herron.   114  Va.    108,   76   SB   762. 

Wash. — Boston  Trust  Co.  v.  Bvelon 
Co..  96  Wash.  31,  164  P  606;  Cusch- 
ner  v.  Pittsburgh-Htckson  Co.,  91 
Wash.  371,  157  P  879;  Kopcxynskl  v. 
Bolcom-Vanderhoof  Logging  Co.,  71 
Wash.  93,  127  P  601;  Mead  v.  Kalberg, 
70  Wash.  517,  522.  127  P  185  [quot 
Cyc];  Church  v.  WIlkeson-Trtpp  Co., 
58  Wash.  262.  108  P  596,  109  P  113, 
'137  AmSR  1059. 

Eng. — Wilson  v.  Lancashire,  etc.,  R. 
Co.,  9  C.  B.  N.  S.  632,  99  ECL  «32, 
142   Reprint  248. 

B.  C. — Beatt/  v.  Bauer,  18  B.  C. 
161. 

Ont. — ^Loney  v.  Oliver,  21  Ont,  89; 
DuUea  v.  Taylor,  36  U.  C.  Q.  B.  895: 
Shaver  v.  Great  ■  Western  R.  Co.,  6 
U.  C.   C.  P.   321. 

Que. — Marlow  v.  Lajeunesse,  18 
LCJur  188. 

Sask. — Cross  v.  Douglas,  8  Sask.  L. 
97. 

"As  a  general  rule,  subject  to  cer- 
tain wafl-established  qualifications, 
the  anticipated  profits  prevented  by 
the  breach  of  a  contract  are  not  re- 
coverable in  the  way  of  damages  for 
such  breach;  but  In  the  application  of 
this  principle  the  same  uniformity  in 
the  decisions  does  not  exist.  In  some 
cases  of  almost  exact  analogy.  In  the 
facta,  the  adjudications  of  the  courts 
in  the  dlCerent  States  are  directly 
opposite.  The  grounds  upon  which 
the  general  rule  of  excluding  prof- 
its. In  estimating  damages,  rests,  are 
(1)  that  In  the  greater  number  of 
cases  such  expected  profits  are  too 
dependent  upon  numerous,  uncertain 
and  changing  contingencies  to  con- 
stitute a  definite  and  trustworthy 
measure  of  actual  damages;  (2)  be- 
cause such  loss  of  profits  is  ordinar- 
ily remote  and  not,  as  a  matter  of 
course,  the  direct  and  immediate  re- 
sult of  ^e  non-fulfllraent  of  the  con- 
tract; (V^  and  because  most  frequent- 
ly the  engagement  to  pay  such  loss 
of  profits,  in  case  of  default  In  the 
performance,  is  not  a  part  of  the 
contract  itself,  nor  can  it  be  implied 
from  its  nature  and  terms."  Howard 
V.  Stillwell,  etc.  Mfg.  Co.,  189  U.  8. 
199,    206,    11    set    500,    35    L.   ed.    147. 

"The  rule  in  any  action,  which  al- 
lows the  -loss  of  profits  to  be  esti- 
mated as  damages,  confines  such  loss 
to  the  immediate  cause  or  breach. 
If  they  can  not  be  traced  directly  to 
the  breach  of  contract  or  duty,  or 
are  not  the  immediate  result  of  the 
breach,  then  they  are  regarded  as  too 
remote,  uncertain  and  unreliable,  to 
form  the  basis  of  damage."  Morey 
V.  Metropolitan  Gas  Light  Co.,  88  N. 
Y.  Super.  186,  188. 

[a]  niiurtMtloBa. — (1)  Where  a 
logging  contract,  hpving  five  years  to 
run,  is  wrongfully  terminated  by  the 
contractee  at  the  end  of  two  years, 
the  contractor,  who  has  made  no 
mpney  during  the  time  that  the  con- 
tract was  In  force,  in  order  to  re- 
cover prospective  profits  for  the  un- 
expired term  of  the  contract,  ought 
to  make  it  clear  that,  by  reason  of 
some  change  in  the  conditions,  he 
would  be  able  In  the  future  to  do 
that  which  by  actual  experience  ho 
had  been  unable  to  do  in  the  past. 
Des  Allemands  Lumber  Co.  v.   Hor- 

fan  City  Timber  Co.,  117  La.  1,  41 
338.  (2)  Tn  an  ftctlon  by  a  mort- 
gagor for  breach  of  a  contract' where- 
by defendant,  in  consideration  of  the 
mortgagor's  promise  not  to  redeem, 
agreed  to  bid  In  the  property  at  the 
trustee's  sale  for  the  amount  of  the 
encumbrance  and  divide  the  profits 
upon  a  resale,  the  measure  of  dam- 
ages was  the  value  of  the  mortgag- 
or's equity  of  redemption,  namely, 
the  difference  between  the  amount  of 
the  encumbrance  and  the  reasonable 
market    value    of    the    property,    and 


not  the  value  of  the  prospective 
profits.  Sloan  v.  Paramore,  181  Mo. 
A.  611,  164  SW  662.  (3)  Where  loss 
of  profits  in  being  unable  to  plant 
crop  resulted  from  plaintiff's  breach 
of  contract  to  furnish  necessaiT  sup- 

glies,  damages  for  such  loss.  If  capa- 
le  of  measurement,  may  be  recov- 
ered by  defendant,  the  injury  being 
proximate  result  of  breach.  Mackey 
V.  Boswell,   (Okl.)   162  P  198. 

[b]  AppIloatlOB  of  mis. — To  war- 
rant recovery,  as  damages  for  breach 
of  an  agreement  to  make  a  loan,  of 
the  profits  on  a  contemplated  pur- 
chase of  land,  It  would  be  necessary 
to  show  that  plaintiff  had  a  binding 
contract  for  the  purchase;  that  de- 
fendant with  knowledge  of  such  fact 
agreed  to  make  the  loan;  that  after 
compliance  with  all  the  requirements 
and  without  fault  on  his  part  defend- 
ant refused  to  make  the  loan;  that 
by  reason  thereof  plaintiff  was  un- 
able to  make  the  purchase;  and  that 
he  actually  lost  the  benefits  claimed 
by  him.  Equitable  Mortg.  Co.  ▼. 
Thorn,    (Tex.  Clv.  A.)    26  SW  276. 

[c]  BvMMM*  held  mOeleBt^-Trad- 
Ing  stamp  contract  Oagnon  v.  Sperry, 
etc^  Co.,   206   Mass.    647,   92   NE   761. 

78.  U.  S. — ^Bell  V.  (^innlngham,  t 
Pet.  69,  7  L.  ed.  606;  Taber  Lumber 
Co.  V.  O'Neal,  160  Fed.  596,  87  CCA 
498;  Iron  City  Toolworks  v.  Wellsch, 
128  Fed.  693.  63  CCA  245;  De  Ford 
v.  Maryland  Steel  Co.,  113  Fed.  72,  51 
CCA  69;  New  York  Cent.  Trust  <3o. 
V.  Clark,  92  Fed.  293,  84  CCA  854; 
Balph  V.  Rathburn  Co.,  76  Fad.  971, 
21  CCA  684^  Hunt  v.  Oregon  Pac  R. 
Co.,  36  Fed.  481,  18  Sawy.  616,  1  LRA 
842;  Welbye  v.  Dressel,  8  Fed.  264, 
5  Hughes  137;  Chapln  v.  Norton,  l> 
F.  Cas.  No.  2,599.  6  McLean  500.  And 
see  Loewer  v.  Harris,  67  Fed.  368,  6 
CCA  394. 

Ala. — Deslandes  v.  Scales,  187  Ala. 
26,  65  S  893;  Dickerson  v.  Finley,  168 
Ala.  149,  48  S  548;  Danforth  v.  Ten- 
nessee, etc.,  R.  Co.,  99  Ala.  331,  13  S 
61;  Reed  Lumber  Co.  v.  Lewis.  94 
Ala.  626.  10  S  333;  Gunter  v.  Beard, 
93  Ala.  827.  9  S  389;  Pollock  v.  Oantt. 
69  Ala.  373,  44  AmR  519;  lUinota 
Cent.  R.  Co.  v.  Brothers,  12  Ala.  A. 
361,  67.  S   628. 

Ark.— Wilkes  y.  Stacy,  118  Ark. 
556,  169  SW  796,  798  [quot  Cyci; 
Southwestern  Tel.,  etc.,  Co.  v.  Mem-* 
phis  Tel.  Co.,  Ill  Ark.  474.  483,  163 
SW  1163  [quot  Cyc];  Harmon  y. 
Frye,  103  Ark.  584,  148  SW  269;  Hur- 
ley v.  Oliver.  91  Ark.  427,  433,  121  SW 
920  [quot  Cyc};  Beekman  Lumber  Co. 
v.  Klttrell,  80  Ark.  228,  96  SW  988. 

Cat. — Friend,  etc..  Lumber  Co.  t. 
Hlller,  67  Cal.  4<4.  8  P  40. 

Del. — ^Unruh  y.  Taylor,  18  DeL  42, 
48  A  616. 

Fla.— -HuUer  v.  Ocala  Fdy.,  etc. 
Works,  49  Fla.  189,  197,  38  S  64  [clt 
Cyc];  Silver  Springs,  etc.,  R.  Co.  ▼. 
Van  Ness,  45  Fla.  669,  84  8  884. 

Qa. — Montgomery  v.  Alexander 
Lumber  Co..  140  Ga.  61,  78  SB  41S; 
Harris  v.  Moss,  112  Ga.  96,  37  SB 
123;  Stewart  v.  Lanier  House  Co..  76 
Oa.  u82-  Butler  v.  Moore.  68  (}a.  780, 
45  AmR  608;  Flndlay  Brick  Co.  ▼. 
American  Sewer  Pipe  Co.,  -18  Oa.  A. 
446,  89  SE  535. 

111. — Barnett  v.  Caldwell  Furniture 
Co.,  277  111.  286.  115  NE  389;  Hill  v. 
Parsons,  110  111.  107:  Podlaakl  y. 
Bender,  160  111.  A.  312;  O'Connor  y. 
Noland,  64  ni.  A.  857:  Koch  y.  Hark. 
48  III.  A.  26;  Sawyer  v.  Haslitt,  37 
111.  A.  474;  Hair  v.  Barnes,  26  III.  A. 
680;  Moline  Water  Power  Co.  v.  Wa- 
ters, 10  111.  A.  169. 

Ind. — Williamson  y.  Brandenburg, 
133  Ind.  594,  32  NB  834;  Western 
Gravel  Road  C^.  y.  Cox,  89  Ind.  260. 

Iowa. — Uorgan  v.  Sutlive,  148  Iowa 
318.  126  NW  176;  Graves  v.  Olaas.  8« 
Iowa  261.  53  NW  281;  Vlllisca  First 
Nat.  Bank  v.  Thurman,  69  Iowa.  693, 
25   NW  909. 

Kan.— Atchison,     etc.,     R.     Co.     ▼. 


For  later  eaaas,  deyalopsMats  and  alM^fea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  eonjectnnd  profits  will  be  denied/'    Reasonable  |  certainty  of  proof  is  howeyer  sufficient  to  satisfy  the 


Thomas,  70  Kan.  409,  78  F  gSl;  Car- 
bondale  Invest.  Co.  v.  Burdlck,  6S 
Kan.  517.  50  F  442:  Facia  Gas  Ca 
V.  Facia  Glass  Co.,  Et  Kan.  814,  44  P 
621.  64  AmSR  S98:  Missouri,  etc.,  B. 
Co.  V.  Ft.  Scott,  IB  Kan.  436. 

Ky. — FuKh  v.  Jackson,  154  Ky.  64», 
157  SW  1082,  154  Ky.  772,  169  SW 
COO:  New  Domain  Oil,  etc.,  Co.  v. 
Feeley,  107.  SW  11S5,  32  KyL  1181; 
Koch    V.    Godshaw,    12   Bush   318. 

La. — Whitney  v.  Vernon,  Farish, 
1S6  La.  13.  62  S  17«:  Des  Allemands 
Lumber  Co.  v.  Morgan  City  Timber 
Co.,  117  La.  1,  41  S  332;  Mlrandona 
▼.  Burff,  61  La.  Ann.  1190.  26  S  982; 
Rtsney  v.  Monette,  47  La.  Ann.  648, 
17  S  211;  Dorlococrt  v.  Lacrolx.  29 
La.  Ann.  286;  I>ennery  v.  Bisa,'6  La. 

Ann.  see. 

Md. — Rawlinffs  v.  Nash,  117  Md. 
393.  83  A  84<;  Bullock  v.  Bergman,  46 
Md.  270.  See  also  Crabbs  v.  Koontz, 
69  Md.  59,  13  A  691  (which  was  a 
suit  on  a  replevin  bond). 

Mass. — ^Hetherlngton  ▼.  William 
Firth  Co.,  213  Mass.  8,   95  NB  961. 

Mich. — Detroit  Fireproo&nR  Tile 
Co.  V.  Vinton  Co.,  190  Mich.  275.  157 
NW  8,  9  [quot  Cycl;  Mason  v.  Howes, 
122  Mich.  329.  81  NW  111;  Stevens  v. 
Tale,  113  Mich.  680,  72  NW  5;  AUls 
T.  McLean.  48  Mich.  428,  12  NW  640; 
McKinnon  v.  McEwan,  48  Mich.  106, 

11  NW  828,  42  AmR  468;  Fltsslm- 
roons  V.  Chapman,  37  Mich.  139,  26 
AmR   SOS. 

Miss. — Yasoo,  etc.,  -R.  Cn,  v.  Con- 
sumers' Ice.  etc.  Co.,  109  Miss.  43, 
«7  S  6B7;  Vicksburg,  etc.,  R.  Co.  v. 
Bassdale,  46  Miss.  458.  Compare 
Delta.  Table,  etc.,  Co.  v.  Taaoo,  etc..  R. 
Co.,  105  Miss.  861,  63  S  272  (holding 
that  the  uncertainty  which  defeats 
a  recovery  of  lost  proflts  as  damages 
for  breach  of  contract  is  an  uncer- 
tainty as  to  whether  the  loss  result- 
ed trqm  the  breach,  and  not  an  un- 
certainty as  to  the  amount  of  the 
damages).  But  see  Beach  v,  John- 
son. 102  Miss.  419,  69  S  800,  AnnCas 
1914D  S3  (holding  that  the  rule  ap- 
plies only  to  the  uncertainty  or  con- 
tingency as  to  whether  any  gain  or 
beneflt   would   be   derived). 

Mo.— Toung  V.  Tlliey,  (A.)  190  SW 
»S. 

Nebr. — French  v.  Ramge,  2  Nebr. 
254. 

N.  H. — Saddlery  Hardware  Mfg.  Co. 
V.  HillBboriugh  Mills,  68  N.  H.  216, 
44  A   300,  73  AmSR  669. 

N.  Y. — ^Witherbee  v.  Meyer,  16B  N. 
T.  446,  SO  NE  58  [rev  84  Hun  146,  32 
NTS  6371;  Booth  v.  Spuyten  Duyvil 
Rolling  Mill  Co.,  60  N.  Y.  487;  Brooke 
v.  Tradesmen's  Nat.-  Bank,  $^  Hun 
202.    23    NYS    802;    Bean   v.    Carleton, 

12  NYS  519  [atr  126  N.  Y.  642.  27  NE 
852];  Freeman  v.  Glutei  3  Barb.  424; 
Dillon  v.  Masterson,  42  N.  Y.  Super. 
176;  Detmer-Wallen  Co.  v.  Delaware, 
etc.,  R.  Co.,  8»  Misc.  252,  163  NYS 
287 

N.  C.^<3.  B.  Coles,  etci,  Co.  v. 
Standard  Lumber  Co.,  150  N.  C.  183, 
63  SE  786;  Fender  Lumber  Co.  v. 
Wilmington  Iron  Works,  130  N.  C. 
584.    41   SE   797. 

Oh. — Davis  V.  Cincinnati,  etc,  R. 
Co.,  1  Disn.  23,  12  Oh.  Dec.  (Reprint) 
463. 

Okl. — Muskogee  Co.  v.  Yahola  Sand 
Co.,   159  F  sas. 

Or. — McOinnls  T.  Studebaker  Corp., 
76  Or.  519,  146  P  826,  147  P  525.  LRA 
1916B  868,  AnnCa8l917B  1190;  Brede- 
meier  v.  Paciflc  Supply  Ck>.,  64  Or. 
576,  131  P  312;  Hosklns  v.  Scott,  52 
Or.  271,  96  P  1112;  Dose  v.  Tooze.  37 
Or.  18.  «0  P  380;  Williams  v.  Island 
City  MiUlDg  Co.,  25  Or.  673.  37  F 
49. 

Pa. — Shirley  v.  Keagy,  126  Pa.  282, 
17  A  607:  Fleming  v.  Beck,  48  Fa. 
309;  McKnlght  v.  Ratcllff,  44  Pa.  156; 
Rankin's  App.,  16  A  82.  2  LRA  429; 
HofFman  v.  Kaylor,  2  LancLRev  333; 
Finch  v.  Heermans,  5  LuxLegReg 
125;  Haak  v.  Wise.   2  WklyNC  689. 

8.  C. — Sitton  V.  McDonald.  25  S.  C. 
■68,  60  AmR  484;  Tappan  v.  Harwood, 


29   S.   C.   L.   536. 

Tenn. — ^Hagan  v.  NashriUe  Trust 
Co.,  124  Tenn.  93,  136  SW  998;  Fort  v. 
Orndotr,  7  Helsk.  167;  Allison  v.  Ten- 
nessee Coal,  etc,  Co.,  (Ch.  A.)  46  SW 
348. 

Tex. — Eilmendorf  v.  Classen,  92 
Tex.  472,  49  SW  1043  Irev  (Civ.  A.) 
47  SW  1023];  O'Connor  v.  Smith,  84 
Tox.  282.  19  SW  168;Grand  Prairie 
Gravel  Co.  v.  Joe  B  Wills  Co.,  (Civ. 
A.)  188  SW  680;  Greer  v.  Varnell,  27 
Tex.  Civ.  A.  255.  65  SW  196;  Varner 
V.  Dexter  Gin,  etc.  Co-op.  Assoc, 
(Civ.  A.)  39  SW  206:  Stresau  V. 
FidelU,  1  Tex.  A.  Civ.  Cas.  S  847. 

Va. — Raven  Red  Ash  Coal  Co.  v. 
Herron,  114  Va.    103,   75   SE   752. 

Wash. — Chischner  v.  Flttsburgh- 
Hlckson  Co.,  91  Wash.  371,  157  P  879; 
Church  v.  Wilkeson-Tripp  Co.,  58 
Wash.  262.  108  P  596.  109  P  113,  137 
AmSR  1059. 

W.  Va. — ^Barrett  v.  Raleigh  Coal, 
etc.,  Co.,  65  W.  Va.  395,  47  SE  154: 
Douglass  v.  Ohio  River  R.  Co..  51  W. 
Va.  523,  41  SE  911. 

Wis. — Raynor  *  iValentln  Blats 
Brewing  Co..  100  Wis.  414,  76  NW 
343;  Ramsey  v.  Holmes  Electric  Pro- 
tective Co.,  85  Wis.  J74,  66  NW 
391. 

ESng.— Cory  v.  Thames  Ironworks, 
etc,  Co.,  L.  R.  3  Q.  B.  181;  Thol  v. 
Henderson.  8  Q.  B.  D,  457;  Great 
Western  R.  Co.  v.  Bedmayne,  L.  R. 
1  C.  P.  829;  Williams  v.  Reynolds,  6 
B.  &  8.  495.  118  ECL  495,  122  Reprint 
1278;  Tredegar  Iron,  etc,  Co.  v.  OleU 
gud.  Cab.  &  E.  27. 

N.  B.— Gilbert  T.  C:am»bell,  12  N. 
B.  474. 

N.  S. — ^Thompson  v.  Corbln,  41  N.  8. 
386. 

"It  must  not  be  supposed  that  un- 
der the  principle  of  Hadley  v.  Baxen- 
dale.  9  Exch.  341,  156  Reprint  145,  5 
ERC  602,  mere  speculative  proflts, 
such  as  might  be  conjectured  to  have 
been  the  probable  results  of  an  ad- 
venture which  was  defeated  by  the 
breach  of  the  contract  sued  on.  the 
gains  from  which  are  entirely  con- 
jectural, with  respect  to  which  no 
means  exist  of  ascertaining,  even  ap- 
proximately, the  probable  results, 
can,  under  any  circumstances,  be 
brought  within  the  range  of  dam- 
ages reooverable.  The  cardinal  prin- 
ciple ln°  relation  to  the  damages  to  be 
compensated  for  on  the  breach  of  a 
contract,  that  the  plaintifC  must  es- 
tablish the  quantum  of  his  loss,  by 
evidence  from  which  the  Jury  will  be 
able  to  estimate  the  extent  of  his 
injury,  will  exclude  all  such  ele- 
ments of  Injury  as  are  incapable  of 
being  ascertained  by  the  usual  rules 
of  evidence  to  a  reasonable  degree  of 
certainty."  Wolcott  v.  Mount.  36  N. 
J.  L.  262,  271.  13  AmR  438  Catt  38 
N.  J.  L.  496.  20  AmR  425L_ 

78,  U.  S. — Holloway  v.  White-Dun- 
ham Shoe  Co..  151  Fed.  216,  80  CCA 
568,  10  LRANS  704;  Curran  v.  Smith. 
149  Fed.  946,  81  CCA  637;  Smith  v. 
Curran,  138  Fed.  150;  E.  W.  Bliss  Ca 
v.  Buffalo  Tin  C^n  Co.,  131  Fed.  51. 
65  CCA  289  [certiorari  den  196  U.  S. 
630.  25  set  7S8.  49  L.  ed.  352];  Iron 
City  Toolworks  v.  Welisoh,  128  Fed. 
693,   63   CCA   246. 

Ala. — Southern  R.  Co.  v.  Coleman, 
153  Ala.  266,  44  S  837;  Nichols  v. 
Rasch,  138  Ala.  372,  35  S  409: 
Young  V.  Cureton.  87  Ala.  727,  6  3 
362;  Evans  v.  Cincinnati,  etc..  R.  Co.. 
78  Ala.  341;  Brigham  v,  Carlisle,  78 
Ala.  243.  56  AmR  28;  Union  Refining 
Co.  V.  Barton,  77  Ala.   148. 

Ark. — Johnson  v.  Inman.  203  SW 
83«;  Wilkes  v.  Stacy.  113  Ark.  566, 
169  SW  796.  798  [quot  Cyc];  South- 
western Tel.,  etc.,  Co.  v.  Memphis 
Tel.  Co.,  Ill  Ark.  474,  163  SW  1153; 
Qoodell  V.  Bluff  City  Lumber  Co.,  57 
Ark.  203.  21   SW  104. 

Cal. — Muldrow  v.  Norrls,  2  Cal.  74, 
56  AmD  313. 

Colo. — Smuggler-Union  Min.  Co.  v. 
Kent.  47  Colo.  320.  334.  112  P  223 
tclt  Cyc]. 


C^nn. — Beckley  v.  Munson,  22  Conn. 
S99. 

D.  C. — Washington,  etc,  R.  Co.  v. 
American  Car  Co.,  6  App.  524.  , 

Ga. — Montgomery  v.  Alexander 
Lumber  Co.,  141  Oa.  51,  78  SE  418: 
Llghtfoot  V.  West,  98  Oa.  546,  26  SB 
■587;  Red  v.  Augusta,  2S  Ga.  386;  An- 
derson V.  C.  R.  C.  Law  List  <>>.,  (A.) 
95  SE  1012;  Piedmont  Wagon  Co.  v. 
Hudgens,   4  Oa.  A.  393,  61  SB  836. 

111. — Schleuter  v.  Sherman,  169  111. 
A.  386,  397  [quot  Cyc];  dinclnnati. 
etc..  R.  Co.  v.  Baker.  130  111.  A.  414: 
Cobb  Chocolate  Co.  v.  Crocker-Wheel- 
er Co.,  125  111.  A,  241;  Consumers' 
Pure  Ice  Co.  v.  Jenkins,  68  111.  A.  619; 
Hair  v.  Barnes.  26  111.  A.  580.  See 
Lincoln  Electric  Heating  Appliances, 
Inc.  v.  Schplts.  203   111.  A.  340. 

Ind. — Connersville  Wagon  Co.  v. 
McFarlan  Carriage  Co..  166  Ind.  123, 

76  NB  294.  3  LRANS  709 ;  Acme  Cycle 
Co.  V.  Clark,  157  Ind.  271.  61  NB  661; 
Montgomery  CXiunty  Union  Agricul- 
tural Soc.  V.  Harwood.  126  Ind.  440, 
26  NE  182,  10  LRA  532;  Niagara  F. 
Ins.  Co.  V.  Greene,  77  Ind.  690;  Blair 
V.  Kllpatrick,  40  Ind.  312. 

Iowa. — SchlUinger  Bros.  Co.  v. 
Bosch-Ryan  Grain  Co.,  116  NW  132, 
187    [cit   Cyc]. 

Kan. — ^Fredonia  Gas  Co.  v.  Bailey, 

77  Kan.  296,  94  P  268;  Atchison,  etc, 
R.  Co.  V.  Thomas,  70  Kan.  409,  78  P 
861;  Missouri,  etc,  R.  Co.  v.  Ft.  Scott. 
15  Kan.  435. 

Ky. — Towles  v.  Cincinnati  Tobacco 
Warehouse  Co.,  146  Ky.  301,  142  SW 
401;  Carsey  v.  Farmer,  117  Ky.  826, 
79  SW  245.  25  KyL  1965;  Asher  v. 
Stacy.  65  SW<  603.  23  KyL  1586;  Hay 
v.  Williams.  8  KyL  434. 

La. — Jackson  v.  Doll.  109  La.  280, 
33  S  207:  Armlstead  v.  Shreveport, 
etc,  R.  Co..  108  La.  171,  32  S  456; 
Bergen  v.  New  Orleans,  35  La.  Ann. 
523;  Bohn  v.  Cleaver,  25  La.  Ann. 
419;  Arrowsmlth  v.  Gordon,  3  La. 
Ann.  106. 

Me. — Berry  v.  Dwinel,  44  Me. 
255;  Bridges  v.  Stlckney,  38  Me.  361. 

Md. — Strasbaugh  v.  Steward  Sani- 
tary Can  Co.,  127  Md.  632.  96  A  863; 
Western  Union  Tel.  Co.  v.  Lehman, 
106  Md.  318,  67  A  241,  14  AnnC^as  736; 
Lanahan  v.  Heaver,  79  Md.  418.  29 
A  1036;  Crabbs  v.  Koonts,  69  Md.  59, 
13  A  591;  Stern  v.  Rosenheim,  67  Md. 
503,  10  A  221.  307;  Abbott  T.  Gatch, 
18  Md.    314,  71  AmD  635. 

Mass. — Doane  v.  Preston,  183  Mass. 
569,  67  NE  867. 

Mich. — ^Detroit  Fireprooflng  Tile 
Co.  ▼.  Vinton  Co.,  190  Mich.  275,  167 
NW  8,  9  [quot  Cyc];  Isbell  v.  Ander- 
son Carriage  Co.,  170  Mich.'  304.  136 
NW  457;  Boston  v.  Henderson.  92 
Mich.  606,  62  NW  1020:  Hutchinson 
Mfg.  Co.  V.  Pinch,  91  Mich.  156,  51 
NW  930,  30  AmSR  463;  Allls  v.  Mc- 
Lean.  48    Mich.    428,    12   NW   640.    ' 

Mo. — Weber  Impl.  Co.  v.  Acme  Har- 
vesting Mach.  Co.,  268  Mo.  363,  187 
SW  874;  Lewis  v.  Atlas  Mut.  L.  Ins. 
Co.,  61  Mo.  534;  Taylor  v.  Maguire, 
13  Mo.  S17;  Gardner  v.  Springfield 
Gas,  etc,  c5o.,  154  Mo.  A.  666,  135 
SW  1023:  Wilson  v.  Russler,  91  Mo. 
A.  276;  Connoble  v.  Clark,  38  Mo.  A. 
476. 

Mont. — Portland  First  Nat.  Bank  v. 
Carroll,  35  Mont.  302,  309,  88  P  1012 
[cit  Cyc]. 

Nebr. — Silurian  Mineral  Springs 
Co.  V.  Kuhn,  65  Nebr.  646,  91  NW  508; 
Denver,  etc.,  R.  Co.  v.  Hutchlns,  31 
Nebr.   572,  48  NW  398. 

N.  M. — C.  W.  Kettering  Mercantile 
Co.  V.  Sheppard.  19  N.  M.  330.  142  P 
1128. 

N.  Y. — ^Bernstein  v.  Meech,  130  N. 
Y.  364,  29  NE  255  [aff  54  Hun  634.  8 
NYS  944];  Dodds  v.  Hakes,  114  N.  Y. 
260.  21  NE  398;  Krom  v.  Levy.  48  N. 

X.  679;  Le  Hertsse  v.  Meehan,  144 
pp.  Div.  581,  129  NYS  609;  Munson 
v.  James  Smith  Woolen  Mach.  Ck>.,  118 
App.  Dlv.  398,  103  NYS  502;  Atlas 
Portland  Cement  Co.  v.  Hopper.  116 
App.  Dlv.  445,  101  NYS  948;  Haskell 
V.  Osborn,  33  App.  Dlv.  127.  63  NYr 
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requirement  of  this  role.'*  Profits  cannot  be  recovr 
ered  as  a  distinct  element  where  plaintiff  sues  upon 
a  completed  contract  and  recovers  the  contract 
price/' 


ii» 


Prevention  of  perfonnaaee.    A  party  to  a  eon* 

tract  who  is  wrongfully  prevented  by  the  other  party 
from  performing  may  recover  the  profits  which  he 
would  have  gained  by  performance.^*    The  fact  that 


sei,  •  NTAnnCM  ST;  New  Tork 
Smelting,  etc.,  Co.  v.  Lleb,  48  N.  T. 
Super.  508;  Hkvemeyer  v.  Havemey- 
er.  46  N.  Y.  Super.  464  [atC  86  N.  T. 
618  mem];  Mitchell  v.  Cornell,  44  N. 
T.  Super.  401;  New  Tork  Academy  of 
Music  v.  Hackett,  2  Hilt.  217;  Noble 
V.  American  Three-Color  Co.,  S7 
Misc.  96,  74  NTS  764;  Brauer  v. 
Oceanic  Steam  Nav.  Co.,  34  Mlac.  127, 
69  NTS  465  [mod  66  App.  Div.  <05, 
73  NTS  291];  Blanchard  v.  BIy,  21 
YiTend.  342,  84  AmD  260. 

N.  C. — American  Purfe  Food  Co.  ▼. 
Elliott.  161  N.  C.  393,  66  SB  461,  81 
LRANS  910;  Wilkinson  v.  Dunbar, 
149  N.  C.  20,  62  SB  748;  Harper  Fur- 
niture Co.  v.  Southern  Bxprese  Co.. 
148  N.  C.  87,  62  SE  146,  128  AmSR 
588,  80  LRANS  483;  VTlnston  Ciga- 
rette Mach.  Co.  V.  Wells-Whltehead 
Tobacco  Co.,  141  N.  C.  284.  58  8E 
885,  8  LRANS  266;  Boyle  v.  Reeder, 
23    N.    C.    607. 

Oh. — Rhodes  v.  Balrd.  16  Oh.  St. 
573;  P^rrelly  v.  Cincinnati,  2  Disn. 
616;  Qaar^v.  Snook,  I  Oh.  Clr.  Dec. 
142. 

Okl. — Uuakogee  Co.  t.  Tahola  Sand 
Co.,  159  F  898;  Choctaw,  etc.,  R.  Co. 
T.  Jacobs.  16  Okl.  493.  82  P  502. 

Or. — Hosklns  v.  Scott,  62  Or.  271, 
96  P  1112;  Cooa  Bay,  etc..  R.  etc.,  Co. 
V.  Nosier.  30  Or.  647.  48  P  361. 

Pa. — Spiese  v.  Mutual  Trust  Co., 
258  Pa.  422.  102  A  121;  Bates  v.  Car- 
ter Constr.  Co.,  265  Pa.  ZOO,  99  A  813; 
Cornelius  v.  Lytle,  246  Pa.  205,  92  A 
78-  Pennypacker  v.  Jones.  106  Pa. 
237;  Farmers'  Bank  v.  McKee,  2  Pa. 
318;  Samuel  v.  Sota,  41  Pa.  Super. 
630:  Cope  v.  Bangor,  etc.,  Tract.  Co., 
39  Pa.  Super.  184;  Hendler  v.  Qulg- 
lejr.  38  Pa.  Super.  39. 

Porto  Rico. — Hoffman  v.  Cuadrado, 
14  Porto  Rico  678 

8.  C. — Livingston  v.  BxUm,  19  8.  C 
223. 

Tenn. — Farabee-Treadwell  Co.  V. 
Union,  etc.,  Bank.  etc..  Co.,  135  Tenn. 
208,  186   SW  92,   LRA1916F  501. 

Tex. — Albertype  Co.  v.  Oust  Feist 
Co.,  102  Tex.  219,  114  SW  791  [rev 
(Civ.  A.)  109  SW  11391;  Western 
Union  Tel.  Co.  v.  Bxum,  (Civ.  A.)  181 
SW  668,  569  [cit  C^c] ;  Walter  Box 
Co.  V.  Blackburn,  (Civ.  A.)  157  SW 
220;  Shropshire  v.  Adams,  40  Tex. 
Civ.  A.  839,  89  SW  448:  Fraser  v. 
Echo  Mln.,  etc.,  Co.,  9  Tex.  (3v.  A. 
210,  28  SW  714;  Couch  v.  Parker.  1 
Tex.  A.  qiv.  Cas.   i   436. 

Vn. — Grubb  v.  Burford,  98  Va.  663, 
37  SE  4;  Atlantic,  etc.,  R.  C^o.  v.  Dela- 
ware Constr.  Co.,  98  Va.  608,  37  SB 
13:  Newbrough  v.  Walker,  8  Oratt. 
(4i  Va.)   16.   56  AmD  127. 

Wash. — Webster  v.  Beau,  77  Wash. 
444,  137  P  1013,  61  LRANS  81;  Kop- 
czynski  v.  Bolccm-Vanderhoor  Log- 
ging Co.,  71  Wash.  93,  127  P  601; 
North  Star  Trading  Co.  v.  Alaska- 
Tukon-Paclflc  Exposition,  68  Wash. 
457.  123  P  605,  63  Wash.  376,  116  P 
855;  Church  v.  Wllkeson-Trlpp  Co., 
58  Wash.  262.  108  P  596.  109  P  113, 
137  AmSR  1059. 

W.  Va. — ^Douglass  v.  Ohio  River  R. 
Co..  61  W.  Va.  523,  41  SE  911;  James 
V.  Adams.  8  W.  Va.  568. 

Wis. — RIchey  v.  Union  Cent.  L.  Ins. 
Co.,   140  Wis.   486,   122  NW  1080. 

Eng. — Wilson  V.  Lancashire,  etc, 
R.  Co..  9  C.  B.  N.  S.  632,  99  ECL  632. 
142  Reprint  248;  Nathan  v.  Ogdens, 
Ltd..  95  L.  T.  Rep.  N.  S.  458. 

Can, — Corbln  v.  Thompson,  89  Can. 
S.  C.    575.   2  BRC  70. 

B.  C. — McLennan  v.  Millington,  5 
B.  C.  345. 

N.  S. — Thompson  v.  Corbln,  41  N.  S. 
386 

(int. — Wood  V.  R.  Co.,  27  Ont.  L. 
666,  4  OntWN  556,  25  OntWR  664  [aff 
26  Ont.  L.  441,  3  OntWN  1356,  22 
OntWR  269,  6  DomLR  428];  Re  Syn- 


dicate, 7  Ont.  L.  228,  8  OntWR  114; 
0>rbet  V.  Johnson.  10  Ont.  A.  664; 
Hayes  v.  Elmsley.  21  Ont.  662  [app 
dism  19  Ont.  A.  291  (app  allowed  on 
other  grounds  28  Can.  S.  C.  623)]; 
Pullan  V.  Hones,  8  OntWN  861,  2flr 
OntWR  617;  Dulmage  v.  Lepard,  8 
OntWN  986,  3  DomLR  642;  DuUea  v. 
Taylor,  36  U.  C.  Q.  B.  396;  Ruthven 
Woollen  Mfg.  Co.  v.  Great  Western  R. 
Co..  18  U.  C.  C.  P.  816. 

Newfoundl. — Rorke  v.  Maddock,  4 
Newfoundl.  611. 

"It  is  a  well  established  rule  of 
the  common  law  that  the  damages  to 
be  recovered  for  a  breach  of  .contract 
must  be  shown  with  certainty,  and 
not  left  to  speculation  or  conjecture; 
and  it  is  under  this  rule  that  profits 
are  excluded  from  the  estimate  of 
damages  In  such  cases,  and  not  be- 
cause there  is  anything  in  their  na- 
ture which  should  per  se  prevent 
their  allowance.  Profits  which  would 
certainly  have  been  realise^  but  for 
the  defendant's  default  are  recovera- 
ble; those  which  are  speculative  or 
contingent  are  rot."  Grinin  v.  Col- 
ver,  16  N.  T.  489,  491,  69  AmD  718. 

"Thus,  any  supposed  successful  op- 
eration the  party  might  have  made. 
If  he  had  not  been  prevented  from 
realizing  the  proceeds  of  the  con- 
tract at  the  time  stipulated,  is  a  con- 
sideration not  to  be  taken  into  the 
estimate."  Masterton  v.  Brooklyn,  7 
Hill    (N.  T.)   61,  67,  42  AmD  38. 

[a]  moMMtloiUk— (1)  Where  a 
manufacturer  takes  an  order  from 
a  wholesaler  In  the  ordinary  course 
of  business,  without  any  notice,  ex- 
cept that  implied  from  receiving  the 
order,  that  the  wholesaler  expects 
to  use  the  goods  as  part  of  his  stock 
In  trade  to  offer  to  his  customers,  he 
Is  not  liable  for  the  profits  which 
the  wholesaler  might  have  made  in 
his  business  if  the  manufacturer  had 
not  failed  in  his  obligation  respect- 
ing the  time  of  delivery  and  the  qual- 
ity of  the  goods.  HoUoway  t.  White- 
Dunham  Shoe  Co..  161  Fed.  216,  80 
CCA  668,  10  LRANS  704.  (2)  In  an 
action  for  defendant's  breach  of  con- 
tract to  advance  money  f6r  the  pur- 
chase of  tobacco,  the  loss  of  profits 
he  would  have  made  had  he  cultivat- 
ed 'hiB  farm  and  not  relied  on  the 
purchase  of  tobacco  was  not  recover- 
able as  damages,  being  wholly  specu- 
lative, and  not  contemplated  by  the 
parties.  Towles  v.  Cincinnati  Tobac- 
co Warehouse  Co.,  146  Ky.  301,  142 
SW  401.  (3)  Where,  in  an  action 
against  defendants  for  a  balance  due 
tor  money  advanced  to  them  by 
plaintiffs,  defendants  claimed  that 
plaintiffs  had  made  an  agreement  to 
supply  them  with  all  the  money  they 
might  need  to  continue  purchasing 
tobacco  to  ship  to  plaintiffs  for  sale, 
the  profits  which  defendants  might 
have  made,  had  money  been  advanced 
to  them  to  buy  tobacco,  were  too  pre- 
carious to  constitute  an  element  of 
damage;  the  price  the  tobacco  would 
have  by  the  time  that  to  be  pur- 
chased could  have  been  prepared  and 
put  on  the  market  being  conjectural, 
and  it  not  appearing  that  it  was 
worth  more  than  defendants  had 
agreed  to  pay  for  It.  Carsey  v. 
Parmer,  117  Ky.  826,  79  SW  245,  26 
KyL  1965.  (4)  The  incidental  profit 
to  be  made  from  the  contemplated 
use  of  a  building  is  too  remote  to  be 
recoverable  as  damages  for  revoking 
a  license  for  its  removal.  Le  Heriase 
V.  Meehan,  144  App.  Div.  581,  129 
NTS   609. 

[b]  AptiUoatloas  of  na«<— (1) 
Where  a  lessor  failed  to  rebuild  a 
shed  on  the  leased  premises  which 
had  fallen,  and  which  it  was  his  duty 
to  rebuild,  the  leasees  could  not.  In 
an   action   for  rent,   set  up   against 


plaintiff's  demand  prospective  profits 
which  might  have  been  made  had  the 
shed  been  rebuilt  Lightfoot  v.  West, 
98  Oa.  648,  25  SE  687.  (2)  Where  the 
location  of  business  enterprises  or 
improvements  forms  the  considera- 
tion or  inducement  for  a  person  to  ■ 
enter  Into  a  contract  for  the  disposal 
of  real  property,  the  prospective  in- 
crease in  value  of  adjoining  property 
which  will  follow  from  the  location 
of  such  business  or  Improvements  is 
too  indefinite  and  uncertain  to  be  re- 
coverable in  an  action  based  upon  a 
failure  to  make  the  location  accord- 
ing to  the  terms  of  the  contract. 
Dullea  v.  Taylor.  35  U.  C.  Q.  B.  895. 
(3)  Where  a  person  subscribes  to  & 
fund  to  Induce  the  proprietors  of  a 
manufacturing  establishment  to  lo- 
cate in  a  certain  place,  the  loss  of 
the  subscriber,  in  case  the  estab- 
lishment Is  not  located  in  accordanfce 
with  the  representations  of  the  pro- 
prietors, is  too  speculative  to  afford 
a  basis  for  damages.  Fltzslmmons  v. 
Chapman,  87  Mich.  139.  26  AmR  608. 

74.  American  Pure  Food  C!o.  v.  Efl- 
Ilott.  151  N.  C.  893.  66  SE  451,  31 
LRANS  910;  Cope  v.  Bangor,  etc.. 
Tract.  Co.,  39  Pa.  Super.  134;  Hend- 
ler V.  Quigley,  38  Pa.  Super.  89; 
Singer  v.  Brennan,  19  Pa.  Diat. 
376,  37  Pa.  Co.  401 ;  Oklahoma  F.  Ins. 
Co.  V.  Ross,  (Tex.  Civ.  A.)  170  SW 
1062;  Polino  v.  Keck,  (W.  Va.)  92 
SE  665;  Smith  v.  Atlas-Pocahontas 
Coal  Co..  66  W.  Va.  599.  66  SB  746: 
Barrett  v.  Raleigh  Coal,  etc.,  Co.,  5S. 
W.  Va.    395.   47   BE  164. 

n.  Wyant  v.  U.  S..  (U.  S.)  4«  Ct. 
CI.  205;  Southern  Bltulithic  Co.  v.. 
Hughston,  177  Ala.  559,  68  S  450. 

-TO.  U.  S. — U.  S.  V,  Behan,  110  U.  S- 
338,  4  set  81,  28  L.  ed.  168;  Philadel- 
phia, etc.,  R.  Co.  V.  Howard,  13  How. 
307,  14  L.  ed.  157;  Altoona  Enectrical. 
etc,  Co.  V.  Klttanning  etc,  St.  R.  Co.^ 
126  Fed.  659;  Safety  Insulated  Wire, 
etc.,  Co.  V.  Baltimore,  66  Fed.  140,  IS 
CCA  376;  Pittsburgh  Bessemer  Steel 
Rail  <>>.  V,  Hinckley,  17  Fed.  684  [aff 
121  U.  S.  264,  17  set  876,  80  Lu  ed. 
967];  Schneider  v.  U.  S^  19  Ct.  CI. 
647;  Adams'  Case,  1  Ct.  CI.  106. 

Ala. — Tennessee,  etc,  R.  Co.  v. 
Danforth.  112  Ala.  80,  20  S  502. 

Cal. — McConnell  v.  CJorona  City 
Water  Co.,  149  C^al.  <0.  85  P  92»,  8 
LRANS  1171;  Cox  v.  McLaughlin.  64 
Cal.  605. 

Oa. — Rice  v.  Caudle.   71  Oa.  805. 

HI.— Allphin  V.  Working,  82  ni.  A. 
178   [aff  132  111.  484,  24  NE  64]. 

Ind. — Dunn. v.  Johnson,  33  Ind.  54,. 
5  AmR  177. 

Iowa. — Richmond  v.  Dubuque,  etc.. 
R.  Co.,  83  Iowa  422  [aff  19  Wall. 
(U.    S.)    684,   22   L.   ed.    173]. 

Ky. — ^Eliiabethtown,  etc,  R.  Co.  v. 
Pottinger,  10  Bush  186. 

Mich.— Fell  V.  Newberry,  106  Mich. 
642,  64  NW  474;  Leonard  v.  Beandry, 
68  Mich.  312,  36  NW  88;  Atkinson  v. 
Morse,  68  Mich.  276,  29  NW  711. 

Minn. — Silbersteln  v.  Duluth  News- 
Tribune  Co.,  68  Minn.  430,  71  NW  622. 

Mo. — Brandt  v.  Schuchmann,  <e 
Mo.  A.  70. 

Nebr. — Kreamer  v.  Irwin,  46  Nebr. 
827,  65  NW  885. 

N.  T.— Durkee  v.  Mott,  8  Barb.  428; 
Devlin  V.  New  Tork,  4  Misc.  106,  23 
NTS   888 

N.  C— <!hamplon  Fibre  C!o.  v.  Har- 
din, 172  N.  C.  767.  90  SB  91». 

Pa.— Nixon  v.  Myers,  141  Pa.  477. 
21  A  C70;  Lents  v.  Chotesu,  42  Pa. 
436. 

Tenn. — Smith  v.  O'Donnell,  8  I<ea . 
468. 

Tex. — <3arrlco  v.  Stevenson,  (Civ. 
A.)  135  SW  260;  El  Paso,  etc..  R.  Co. 
V.  Elchel,    (Civ.  A.)   ISO  SW  922. 

Vt.— Morey   v.   King.    49   Vt.    804. 

Wash. — Belch  v.   Big  Store  Co..  4«- 


For  later  oases,  developmaats  and  ohaafss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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DAMAGES 


[17  C.  J.]     793 


snch  profits  might  have  been  prevented  or  rednoed 
by  weather  oonditioiu  does  not  render  them  so  Bpeeu- 
lative  that  they  may  not  be  allowed;"  this  may  be 
particnlarly  tme  when  the  contraet  period  is  passed 
when  suit  is  bronght.^^  Profits  which  a  siiboontrao- 
tor  would  have  gained  if  the  contraet  had  been  pro- 
ceeded with  in  the  ordinary  manner,  by  the  general 
contractor  cannot  be  regarded  as  contingent  and 
speculative,  where  they  may  be  estimated  through 
'  the  medium  of  the  evidence  of  experienced  wit- 
nesses as  to  the  difference  between  the  contract  price 
and  the  cost  of  x>erforming  the  contract  work.^* 
Contract  to  pay  money.    In  the  case  of  breach  of 

Wash.  1,  89  P  174;  Watson  v.  Qray's 
Harbor  Brick  Co.,  3  Wash.  283,  28  P 
527. 

Wlfl. — ^Ramsey  v.  Holmes  Electric 
ProtecUve  Co.,  85  Wis.  1.74,  66  NW 
391. 

"Oains  prevented,  when  fairly, 
shown,  are  recoverable  as  damages 
for  breach  of  contract."  Pennsylva- 
nia Steel  Co.,v.  New  York  City  R.  Co., 
198   Fed.  721,  745.  117  CCA  503 


a  contract  to  pay  money,  profits  anticipated  from 
the  use  of  the  money  are  ordinarily  too  speculative 
to  be  allowed.'" 

[(  114]  ,(b)  Contamplation  of  the  PartiaB.  In 
order  that  there  may  be  a  recovery  of  profits  lost  by 
reason  of  a  breach  of  contract,  the  profits  must  be 
such  as  were  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made.'^ 

[$  115]  (c)  Collateral  Contracts,  The  gains  or 
profits  of  collateral  enterprises  or  subcontracts  are, 
as  a  rule,  too  speculative  and  contingent  to  afford 
an  element  of  recovery  in  the  case  of  a  breach  of 
the  priinary  contract.*'    Further,  they  are  ordinarily 


[a]  lUaatnitioaa.^ — (1)  Where  plain- 
tiffs contracted  with  defendant  to  so- 
licit orders  for  their  electric  pro- 
tective system  and  furnish  all  neces- 
sary appliances  for  use  In  connection 
with  such  offices  of  plaintiffs  as 
might  be  thereafter  designated,  plain- 
tiffs agreeing  to  maintain  such  ap- 
paratus and  serve  defendant's  cus- 
tomers according  to  the  contract  be- 
tween defendant  and  such  customers, 
to  receive  as  compensation  fifty  per 
cent  of  the  rentals  and  the  contract 
was  for  three  years,  It  was  held  that, 
where  defendant  after  procut;lng  sev> 
eral  customers  refused  to  go  on  with 
the  contract,  although  the  profits 
were  wholly  prospective,  plaintiffs 
were  entitled  to  damages.  Ramsey 
V.  Holmes  Electric  Protective  Co.,  85 
Wis.  174.  56  NW  391.  (2)  Prospec- 
tive profits  In  mining  ore  from  a  cer- 
tain level  at  so  much  per  ton  are  not 
conjectural  and  speculative,  so  as  to 
prevent  recovery,  when  the  evidence 
shoirs  the  cost  of  past  mining,  the 
condition  In  which  the  mine  was  left, 
and.  while  not  showing  with  certain- 
ty the  amount  of  ore  remaining  In 
the  level,  la  yet  sufficient  to  enable 
the  jury  to  make  a  fair  and  reason- 
able finding  in  regard  thereto.  An- 
vil Min.  Co.  V.  Humble.  163  V.  S.  640, 
14   set  876.  38  L.  ed.   814. 

Vrotts  Ml  entexlag  Into  auwnure  of 
Aunaffea   see   Infra   I    172. 

Tt.  Ironton  v.  Harrison  Constr, 
Co..  212  Fed.  353,  128  CCA  29. 

n.  Ironton  v.  Harrison  Constr. 
Co..   212   Fed.    353,    129    CCA   29. 

TC.  Ouerlna  Stone  Co.  v.  P.  J.  Car- 
lin  Constr.  Co.,  240  U.  S.  264,  36  SCt 
300.   60   li.   ed.    636. 

80l  Greene  v.  Ooddard,  9  Mete. 
(Mass.)  212,  282  (where  the  court 
said:  "In  the  use  of  the  money,  in- 
stead of  realising  great  profits,  they 
might  have  encountered  difficulties 
and  sustained  injuries  unforeseen  at 
the  time,  and  have  suffered,  like  thou- 
sands of  others.  Theirs  is  not  a  loss, 
in  the  Just  sense  of  the  term,  but  the 
deprivation  of  an  opportunity  for 
maktns  money,  which  might  have 
proved  beneficial,  or  might  have  been 
ruinous;  and  It  is  of  that  uncertain 
character,  which  Is  not  to  be 
weighed  in  the  even  balances  of  the 
law,  nor  to  be  ascertained  by  well  es- 
tablished rules  of  computation  among 
merchants"). 

Msaaaits  of  damaffM  gMMcallr  see 
infra  |  177. 

81.  U.  S. — ^Ecklngton,  etc.,  R.  Co. 
V.  McDevltt,  191  U.  S.  103,  24  SCt 
36,  48  L.  ed.  112;  Taber  Lumber  Co.  v. 
O'Neal,  ItSO  Fed.  696,  87  CCA  498; 
D.  A.  Tompkins  Co.  v.  Hontlcello 
Cotton  Oil  Co.,  163  Fed.  817. 

Ala. — Bixby-Theisen  Co.  v.  Evans, 
174  Ala.  671,  57  S  39;  Blxby-Thelrson 
Lumber  Co.  v.  Evans,  167  X\a,  431, 
52  8  843,    140   AmSR  47.   28   LRAJNS 


194;  Dlckerson  v.  Flnley,  168  Ala. 
149,  48  S  548. 

Ark. — ^WllkoB  V.  Stacy,  118  Ark. 
556,  169  SW  796,  798  [quot  CycJ; 
Southwestern  Tel.,  etc..  Go.  v.  Mem- 
phis Tel.  Co.,  Ill  Ark.  474,  4S3,  163 
aw  1153  [quot  Cyc];  Harmon  v. 
Frye,  103  Ark.  584,  148  SW  269;  Hur- 
ley V.  Oliver,  91  Ark. -427,  433,  121 
SW  920    [quot  Cyc]. 

Conn. — Jordan  v.  Patterson,  67 
Conn.   473,   35  A  621. 

Fla. — Muller  v.  Ocala  Fdy.,  etc.. 
Works.  49  Fla.  189.  197,  38  S  64  [cit 
Ocl;  Brock  v.  Gale,  14  Fla.  623,  14 
AmR   356. 

Ga. — Sanderlln  v.  Willis,  94  (}a. 
171.  21  SE  291. 

Ind. — Acme  Cycle  Co.  v.  Clarke,  157 
Ind.  271,  61  NE  561. 

Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Thomas,  70  Kan.  409,  78  P  861. 

Ky.— Blood  V.  Herring,  61  SW  278. 
22  KyL  1726;  EUzabethtown.  etc.,  R. 
Co.  V.  t>ottlnger,   10   Bush  186. 

lia. — Blymer  Ice  Mach.  Co.  v.  Mo- 
Donald,  48  La.  Ann.  439,  19  S  469; 
Vidalat  V.  New  Orleans,  43  La.  Ann. 
1121,  10  S  175;  Williams  v.  Barton, 
13  La.  404. 

Md.— Abbott  V.  Oatch,  18  Md.  814, 
71   AmD  635. 

Mich. — Dykema  v.  Minneapolis, 
etc..  R.  Co.,  101  Mich.  47,  69  NW  447. 

Minn. — Doud  v.  Duluth  Milling  Co., 
66  Minn.  53.  56  NW  463. 

Miss. — Crystal  Springs  Ice  Co.  v. 
Holliday.    106   Mips.    714.   64    S    651. 

N.  H. — Stllnger  v.  Salinger,  69  N. 
H.  689.  45  A  658. 

N.  jr.— Wolcott  v.  Mount,  86  N.  J. 
L.  262.  13  AmR  438  [aff  38  N.  3.  L. 
496,  20  AmR  426]. 

N.  T. — Booth  V.  Spuyten  Duyvil 
Rolling  Mill  Co..  60  N.  Y.  487;  Mess- 
more  V.  New  York  Shot,  etc.,  Co.,  40 
N.  T.  422;  Qrlffln  v.  Colver,  16  N.  Y. 
489,  69  AmD  718;  Helneman  v.  Heard, 
2  Hun  324  [rev  on  other  grounds  62 
N.   Y.    448]. 

Okl. — Mannsvllle  First  State  Bank 
V.  Howell,  41  Okl.  216,  137  P  657. 

Pa. — Cornelius  v.  Lytle,  246  Pa. 
206,  92  A  78;  Adams  Express  Co.  v. 
Egbert,  36  Pa.  360,  78  AmD  382; 
Finch  v.  Heerraans,  5  LuzLegReg  126. 

S.  C. — Sltton  V.  McDonald,  26  S.  C. 
68,  60  AmR  484. 

Tex. — W.  H.  Norrls  Lumber  Co.  v. 
Harris,  (Civ.  A.)  177  SW  515;  El 
Paso,  etc.,  R.  Cq.  v.  Elchel.  (Civ.  A.) 
130  SW  922;  Mudge  v.  AdamSi37  Tex. 
Civ.  A.  186,  83  SW  722;  Fred  W.  Wolf 
Co.  v,  Galbralth,  36  Tex.  Civ.  A.  606, 
80   SW  648. 

Wash. — Perolln  Co.  v.  Young,  66 
Wash.  800.  118  P  1. 

Wis. — Rlohey  v.  Union  Cent.  L.  Ins. 
Co.,  140  Wis.  486,  122  NW  1030;  Serf- 
ling  v.  Andrews,  106  Wis.  78,  81  NW 
991. 

Bng. — Schulxe  v.  Great  Eastern  R. 
Co.,  19  Q.  B.  D.  30;  Cory  v.  Thames 
Ironworks,  etc.,  Co.,  Ltd.,  L.  R.  3 
Q.  B.  181;  Berries  v.  Hutchinson,  18 
C.  B.  N.  S.  445,  114  ECL  445,  144  Re- 
print 618;  Hadley  v.  Baxendale,  9 
Exch.  341,  156  Reprint  146.  5  ERC 
502;  Jameson  v.  Midland  R.  Co.,  50 
L.    T.    Rep.    N.    S.    426. 

Ont. — ^Kennedy  v.  American  Elz- 
press  Co.,  22  Ont.  A.  878. 

"The  reason  .  .  .  for  discarding 
expected   profits,    as   an   element    In 


the  estimation  of  the  loss,  is.  that 
the  party  charged  Is  not  presumed  to 
have  made  his  contract  with  refer- 
ence to  such  results,  unless  Hie  spe- 
cial circumstances  are  communicated 
to  him  at  the  time;  but  where  they 
are  such  as  he  ought  to  have  contem- 
plated, as  a  reasonable  and  probable 
result  of  his  breach,  they  will  affect 
the  measure  of  damages  in  favor  of 
the  complaining  party."  Abbott  v. 
Oatch,  13  Md.  314,  333,  71  AmD  636. 
'[a]  ninatmtloB. — On  breach  of  a 
covenant  to  run  street  cars  contained 
in  an '  agreement  by  which  a  street 
railroad  company  acquired  a  right  of 
way,  the  grantor  is  not  entitled  to 
recover  speculative  gains  which 
might  have  been  made  by  future  sale 
of  the  land  retained  by  him  at  a 
value  enhanced  by  the  operation  of 
the  railroad  in  perpetuity.  Bcking- 
ton,  eta,  R.  Co.  v.  McDevltt,  191  U. 
S.   103,   24  SCt  86.   48  L.  ed.  112. 

[b]  OoBtxact  a«t  to  vagf  Im 
biuriiMML — Plaintiffs  in  an  action  for 
breach  of  a  contract  not  to  engage 
In  a  business  for  a  certain  period  are 
not  entitled  to  recover  for  loss  of 
profits  after  the  expiration  of  such 
period,  since  such  loss  could  not  be 
said  to  be  within  the  contemplation 
of  the  parties.  Salinger  v.  Salinger, 
69  N.  H.   689.  45  A  668. 

[c]  AppUcatiOBa  of  role. — (1)  In 
case  of  a  oreach  of  contract  to  fur- 
nish machinery  it  has  been  held  that 
there  can  be  no  recovery  of  the  prof- 
its which  would  hfive  been  earned 
by  the  plant  in  which  the  machinery 
was  to  be  used.  Howard  v.  Stillwell, 
etc.,  Mfg.  Co.,  189  U.  S.  199,  11  SCt 
600,  36  L.  ed.  147;  Reed  Lumber  Co. 
V.  t«wls.  94  Ala.  626,  10  S  333; 
Goodell  V.  Bluff  Ctty  Lumber  Co.,  57 
Ark.  203,  21  SW  104;  Benton  v.  Fay,         \ 

64  111.  417;  Fraser  v.  Smith,  60  111. 
145;  Blymer  Ice  Mach.  Co.  v.  McDon- 
ald, 48  La.  Ann.  439,  19  S  459;  AUls 
V.  McLean.  48  Mich.  428,  12  NW  640; 
McKinnon  v.  McEwan.  48  Mich.  106, 
11  NW  828.  42  AmR  458;  Bridges  v. 
Lanham.  14  Nebr.  369.  15  NW  704, 
45  AmR  121;  Freeman  v.  Clute,  3 
Barb.  (N.  Y.)  424;  Beyle  v.  Reeder, 
23  N.  C.  607;  Ruthven  Woollen  Mfg. 
Co.  V.  Great  Western  R.  Co.,  18  U.  C. 

C.  P.  316.  (2)  In  an  action  for 
breach  of  a  contract  to  repair  mill 
machinery  within  the  time  agreed 
upon,  estimated  pioflts  which  It  was 
alleged  the  mill  would  have  made 
but  for  Its  enforced  idleness  are  not 
recoverable  as  damages.  Coweta 
Falls  Mfg.  Co.  V.  Rogers,  19  Ga.  416. 

65  AmD  602. 

Sa.     U.  S. — The  Ada.  239  Fed.  363; 

D.  A.  Tompkins  Co.  v.  Montlcello 
Cotton  Oil  Co.,  153  Fed.  817;  Hollo- 
way  V.  White-Durham  Shoe  Co..  151 
Fed.  216,  80  CCA  668,  10  LRANS  704. 

Ala. — Dickeron  v.  BMnley.  158  Ala. 
149,  48  S  648;  Reed  Lumber  Co.  v. 
Lewis.   94  Ala.   626.   ID   S   333. 

Cal. — Fraser  v.  Bentel.  161  Cal. 
390,  119  F  509.  AnnCasl913B  1062: 
Wallace  v.  Ah  Sam.  71  Cal.  197.  12 
P  46,   60  AmR  634: 

(Ja. — ^Wappoo  Mills  v.  Commercial 
Guano  Co..   91   Ga.    396.    18    SE   308. 

111. — Ryan  Car  Co.  v.  Gardner,  164 
111.  A.  565;  Walker  v.  Johnson,  116 
111.  A.  146.  See  Slpes  v.  Barlow.  197 
111.  A.  239. 
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not  tbe  natnnil  and  probable  eonseqnenoe  of  such 
breach.*^  Where,  however,  a  collateral  or  subcoQ- 
traot  is  within  the  knowledge  and  contemplation 
of  the  parties  when  the  original  contract  ia  made, 
and  is  known  to  have  been  made  in  reference 
thereto,  the  anticipated  gains  or  profits  may  be 
recovered.**  Where  the  profits  of  a  collateral  con- 
tract are  otherwise  recoverable,  a  recovery  is  not 


prevented  by  reason  of  the  fact  that  the  collateral 
contract  may  have  been  unenforceable  by  reason 
of  tbe  statute  of  fraads.*^        I 

[i  116]  (3)  Torts— (a)  In  OeneraL  The  rule 
denying  recovery  of  profits  where  they  are  un- 
certain, speculative,  or  remote  is  applicable  in  ac- 
tions of  tort,*'  However,  there  may  be  a  recovery 
for  loss  of  profits  consequent  upon  torts  as  well  as 


Ind. — ^Dunn  ▼.  Johnson,  33  Ind.  64, 
6  AmR  177. 

Ky. — Stevena  v.  LewlB,  etc.,  Co., 
1<8  Ky.  648,  182  SW  840,  170  Ky.  238, 
185  SW  873. 

Me. — Brld'ses  v.  Stlcduiey,  38  Me. 
361. 

Mass. — Fox  V.  Harding,  7  Cush.  516. 

Minn. — Falrchlld  v.  Rogers,  82 
Minn.  269.  270.  20  NW  191;  Gushing 
v.  Seymour,  30  Minn.  301,  15  NW 
249. 

N.  Y. — ^Iiong  Island  Contractlnar, 
etc.,  Co.  V.  New  Tork.  204  N.  T.  73, 
97  NE  483  [rev  136  App.  Dlv.  915,  120 
NTS  894];  Devlin  v.  New  York.  63 
N.  T.  8,  BO  HowPr  1  [mod  48  HowPr 
457];  Hlrsh  v.  Press  Pub.  Co.,  141 
App.  Dlv.  357,  126  NYS  298;  Wetter 
v.  KleinerC  139  App.  Dlv.  220,  123 
NYS  755;  Horner  v.  Wood,  16  Barb. 
386;  Levenson  v.  Bollowa,  85  NYS 
886;  Masterton  v.  Brooklyn,  7  Hill 
61.  42  AmD  38;  Cary  v.  Oruman,  4 
Hill  625,  40  AmD  299. 

Pa. — Bates  v.  Carter  Constr.  Co., 
255  Pa.  200.  99  A  813;  Clyde  Coal  Co. 
V.  Pittsburg,  etc.,  R.  Co.,  226  Pa.  391, 
76  A  596.  26  UlANS  119:  Finch  V. 
Heermans,   5   LuzLegReg  125. 

Tex. — Baker,  etc.,  Mfg.  Co.  v.  Clay- 
ton, 40  Tex.  Civ.  A.   586,  90  SW  619. 

Wash. — Mead  v.  Kalberg,  70  Wash. 
617,  522,  127  P  185   [quot  Cyc]. 

Eng. — Clare  v.  Maynard,  6  A.  &  S. 
619.  33  BCL  282,  112  Reprint  198; 
Cox  V.  Walker,  33  ECL  284  note  a: 
Walker  v.  Moore,  10  B.  &  C.  416,  21 
BCL  179,  109  Reprint  504;  Borriea 
V.  Hutchinson,  18  C.  B.  N.  8.  445,  114 
ECLi  445,   144  Reprint   518. 

"It    may    be    conceded    to    be  .the 

?;eneral  rule  that  loss  of  profits  af- 
ords  no  basis  for  the  awarding  of 
damages  for  breach  of  contract,  in 
cases  where  the  profits  were  to  have 
accrued  from  some  -engagement  or 
contract  independent  of  and  collat- 
eral to  the  principal  contract,  for 
tbe  breach  of  which  the  action  Is 
brought;  that  is  to  say.  In  cases 
where  the  contemplated  profits  do 
not  either  arise  naturally, — that  Is, 
Id  the  usual  course  of  things, — from 
the  breach  Itself,  or  are  not  such  as 
may  reasonably  be  supposed  to  have 
been  contemplated  by  the  parties, 
when  making  the  contract,  as  the 
probable  result  of  the  breach."  Fair- 
child  V.   Rogers,   supra. 

[a]  AppIlcatlOBa  of  mle^— (1)  On 
a  claim  against  a  chattel  m.ortgagee 
by  the  mortgagor  for  loss  caused  by 
the  improper  selsure  of  the  mort- 
gaged property,  a  steam  threshing 
machine,  the  mortgagor  is  not  enti- 
tled to  damages  for  the  loss  of  pos- 
sible profit's  under  threshing  con- 
tracts. Williams  V.  Wood.  55  Minn. 
<23,  66  NW  1066;  Cushing  v.  Sey- 
mour, 30  Minn.  301,  15  NW  249.  (2) 
Where  plaintiff's  assignor  had  a  con- 
tract for  purchase  and  removal  of 
iron  from  a  building,  if  he  was 
wrongfully  prevented  by  the  seller 
and  other  parties  to  the  contract 
from  removing  the  Iron  within  the 
time  limited  by  the  contract,  his 
measure  of  damages  would  be  the 
difference  between  the  market  value 
of  the  portion  not  removed  and  the 
agreed  price  thereof,  less  the  cost 
of  labor  for  removal,  and  not  what 
he  would  In  fact  have  realized  be- 
cause of  more  favorable  contracts 
made  by  him  with  third  persons  for 
sale  and  removal  of  the  iron.  Hlrsh 
T.  Press  Pub.  Co..  141  App.  Dlv.  357, 
126  NYS  298. 
Vxoflta   from  vsaale  see    Sales    [35 


Cyc   644]. 

Fronts  lost  by  BondaUvscjr,  of 
goods  see  Carriers  {{  468,  469. 

83.  Bridges  v.  Stickney,  88  Me. 
361;  Mead  v.  Kalberg.  70  Wash.  617, 
522,  127  P  185  [quot  Cyc];  Brown  v. 
Hope,  17  B.  C.   220. 

84.  Fla. — MuUer  v.  Ocala  Fdy., 
etc.,  Works,  49  Fla.  189,  38  S  64. 

Iowa. — Portable  El.  Mfg.  Co.  ▼. 
Bradley,  158  Iowa  19,  138  NW  915. 

Kan. — Stewart  v.  Power,  12  Kan. 
696. 

Ky.— Baker  v.  Morris.  168  Ky.  168, 
181  SW  943;  Pulaski  Stave  Co.  v.  Mil- 
ler's Creek  Lumber  Co.,  138  Ky.  372, 
128    SW   96. 

Mass. — ^Somers  v.  Wright,  115 
Mass.   292. 

Mo! — Hicks  V.  National  Surety  Co., 
169  Mo.  A.  479,   156  SW  71. 

N.  Y.— Wltherbee  v.  Meyer,  166  N. 
Y.  446.  50  NE  68  [rev  84  Hun  146, 
32  NYS  537];  Booth  v.  Spuyten  Duy- 
vil  Rolling  Mill  Co.,  60  N.  Y.  487; 
NichoUs  V.  American  Steel,  etc.,  Co., 
117  App.  Dlv.  21,  102  NYS  22'?  [aff 
191  N.  Y.  654.  85  NE  1113  mem]. 

Tex. — Qrand  Prairie  Gravel  Co.  v. 
Joe  B.  WUls  Co..  (Civ.  A.)  188  SW 
680;  A.  J.  Anderson  Electric  Co.  v. 
Cleburne  Water,  etc,  Co.,  (Civ.  A.) 
44  SW  929. 

Wash. — Mead  v.  Kalberg,  70  Wash. 
517,  622,  127  P  186  [quot  Cyc]. 

Eng. — ^Berries  v.  Hutchinson.  18  C. 
B.  N.  S.  445,  114  ECI.  445,  144  Re- 
print 618. 

[a]  ninstrstlMU — Where  a  vendor 
sold  goods  with  notice  that  the  buyer 
was  buying  for  tbe  purpose  of  ful- 
filling a  contract  which  he  had  made 
with  a  merchant  abroad,  and  part  of 
the  goods  was  not  delivered  at  all, 
while  the  part  which  was  delivered 
was  delayed  until  after  the  appoint- 
ed time,  it  was  held  In  an  action 
against  the  seller  that  the  buyer  was 
entitled  to  recover  as  damages  the 
profit  which  he  would  have  made 
from  his  subcontract.  Borries  v. 
Hutchinson.  18  C.  B.  N.  S.  446,  114 
ECL  445,   144   Reprint  618. 

as.  Waters  v.  Towers,  8  Exch.  401, 
165    Reprint   1404,    20   EngL&Gq    410. 

88.  U.  S. — tiehman  v.  McQuown, 
31  Fed.  138. 

Cal. — Olaccomlnl  ▼.  Bulkelejr,  61 
Cal.  260. 

Del. — Eaton  v.  Wilmington  City,  R. 
Co.,   24  Del.   435,  75  A  369. 

Fla. — Brock  v.  Gale,  14  Fla.  628,  14 
AmR   356. 

Ga. — Smith  v.  Bubanks,  72  Ga.  280. 

111. — Thompson  V.  Marks,  186  111. 
A.  92.  102  [clt  Cycl;  Morrison  v.  Il- 
linois Cent.  R.  Co..  165  III.  A.  415. 

Ky. — Epenbaugh  v.  Gooch,  15  KyL 
676. 

La. — Armistead  v.  Shreveport,  etc., 
R.  Co.,  108  La.  171,  32  S  456. 

Me. — Lamond  v.  Sea  Coast  Canning 
Co.,  108  Me.  166,  160,  79  A  385  [clt 
Cyc]. 

Mich.— Pellston  Planing  Mill,  etc., 
Co.  v.  Van  Wormer.  165  NW  724; 
Pawlicki  V.  Detroit  United  R.  Co..  191 
Mich.  536.  158  NW  162;  Canfield  v. 
Oun  Plains,  175  Mich.  379,  141  NW 
634;  Truman  v.  J.  I.  Case  Threshing 
Mach.  Co..  169  Mich.  153,  135  NW 
89;  Quay  v.  Duluth,  etc.,  R.  Co..  153 
Mich.  667,  116  NW  1101,  18  LRANS 
250. 

Mo.' — Callaway  Mln.,  etc,  Co.  v. 
Clark,  32  Mo.  305. 

N.  J. — Bates  v.  Warrick,  76  N.  J. 
L.  108.  109,  69  A  186  [clt  Cyc). 

N.  T. — Hunt  V.  Hoboken  Land 
Impr.  Co..  3  E.  D.  Smith  144. 


N.  C. — ^Thompson  ▼.  Seaboard  Air 
Line  R.  Co.,  166  N.  C.  377,  81  SB  315, 
52   LRANS   97. 

Or. — Wlnnlford  v.  MacLeod,  68  Or. 
301,   136  P  26. 

Pa, — James  McNeil,  etc..  Co.  v. 
Crucible  Steel  Co.,  207  Pa.  493,  Sf  A 
1067;  Coyle  v.  Pittsburg,  etc.,  R. 
Co.,   18   Pa.    Super.   236. 

Porto  Rico. — Jlmenex  v.  San  Juan 
Light,  etc,  Co.,  3  Porto  Rico  Fed.  178. 

Tex. — Stell  V.  Paschal,  41  Tex.  640: 
Hamilton  v.  Harris,  (Civ.  A.)  204 
SW  460;  St.  Louis  Southwestern  R. 
Co.   V.   Gregory.   (Civ.  A.)   73  SW  28. 

W.  Va. — Bodkin  v.  Arnold,  48  W. 
Va.  108,  35  SE  980. 

Wis.— Wright  v.  Mulvaney,  78  Wis. 
89.  46  NW  1045,  23  AmSR  393,  9  LRA 
807. 

Eng. — Fitzgerald  v.  Leonard,  L.  R. 
32  Ir.  676;  Priestley  v.  Maclean,  > 
F.  &  F.    288. 

Ont. — ^Wright  v.  -Toronto  R.  Co.,  20 
Ont.  L.  498,  15  OntWR  524,  17  Ann 
Cas  657;  Brown  v.  Beatty,  36  U.  C 
Q,  B.   328. 

"It  Is  often  much  easier  to  dls-  . 
cover  when  an  assumed  rule  for  dam- 
ages will  lead  to  erroneous  results, 
than  to  point  out  in  all  cases  in  ad- 
vance, what  the  true  rule  should  be. 
But  merely  speculative  profits,  sup- 
posed to  have,  been  lost,  has  been.  I 
think,  universally  discarded  by  this 
court."  McKnIght  v.  RatclifC,  44  Pa. 
156,  169. 

[a]  nivsttattoaa^— (1)  A  railroad 
which  has  obstructed  a  stream  by  ita 
bridge  Is  not  liable  to  the  charterer 
of  a  boat  for  a  loss  of  profits  upon 
cotton  seed  forming  the  cargo  of  th« 
boat  and  which  plaintiff  expected  to 
use  in  his  cotton  seed  oil  mill  but 
was  unable  so  to  use  because  of  the 
obstruction.  Armistead  v.  Shreve- 
port. etc.  R.  Co.,  '108  La.  171,  32  S 
456.  (2)  In  an  action  for  damages 
for  destroying  an  inclosure  on  plain- 
tiff's farm  whereby  his  grass  was 
destroyed,  plaintiff  cannot  recover 
the  profits  he  might  have  made  from 
cattle  which  he  did  not  have,  and 
had  made  no  arrangement  to  pro- 
cure. Giaccomlnl  v.  Bulkeley,  51 
Cal.  260.  (3)  Personalty  of  a  debtor 
was  sold  at  sheriff's  sale,  and  bought 
by  the  debtor's  wife  for  less  than 
its  value.  A  creditor  thereupon  se- 
cured the  appointment  of  a  receiver 
to  take  charge  of  the  property  so 
bought  and  restrained  interference, 
alleging  fraud.  The  bona  fides  of 
the  transactloh  was  afterward  estab- 
lished, and  the  receiver  settled  his 
accounts,  and  was  discharged,  and 
turned  over  to  the  purchaser  the 
residue  of  the  property  In  his  hands. 
Under  such  circumstances  It  was 
held  in  an  action  on  the  Injunction 
bond  that  the  profits  which  might 
have  been  made  by  the  use  of  the 
property  if  the  possession  of  the  re- 
ceiver had  not  been  disturbed  are  so 
far  speculative  that  in  the  absence 
of  clear  testimony  they  could  not 
be  measured  by  any  exact  standarB. 
Lehman  v.  McQuown,  31  Fed.  138. 
(4)  Estimated  future  profits  from 
carrying  passengers  in  an  automo- 
bile are  too  remote  to  be  recoverable 
in  an  action  for  damages  from  care- 
lessness of  employees  in  charge  of 
an  electric  car  In  striking  and  over- 
turning such  automobile,  on  the  as- 
sumption that  said  accident  would 
create  among  prospective  passengers 
the  fear  that  the  chauffewr  was  in- 
competent. Jimenez  v.  San  Juan 
Light,    etc..   Co.,    3    Porto   Rico    Fed. 


For  Ister  oasss,  darslovmaata  and  ohaBgiM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  eases  of  breach  of  oontraot  if  nuh  aa  may  nata- 
rallj  be  expected  to  follow  from  the  wrongful  act,*' 
and  if  they  are  eertain  both  in  their  nature,**  and  in 
respect  to  the  cause  from  which  they,  proceed.** 
The  loss  of  profits  or  of  the  use  of  a  vessel  pending 
detention  arising  from  a  maritime  tort  is  a  proper 
element  of  dami^s.** 

Entire  loss.  Where  there  has  been  an  entire  loss 
of  the  property  involved  in  the  action,  the  full  value 
of  the  property  is  the  measure  of  damages  and  there 
can  be  no  recovery  for  anticipated  profits.*' 

In  an  action  for  personal  injnriea  profits  based  on 


an  estimate  of  what  might  have  been  earned  bad 
plaintiff  been  in  good  health  cannot  be  recovered,** 
although  there  may  be  oases  in  which  profits  may  be 
recovered  where,  by  reason  of  some  definite  oontraot, 
they  may  be  de&iitely  ascertained.** 

[i  117]  (b)  Intarmption  of  Business  **— aa.  In 
CtouraL  As  a  general  rule  the  expected  profits 
of  a  commercial  business  are  too  uncertain,  specu- 
lative, and  remote,  to  permit  a  recovery  for  their 
loss.**  However,  the  loss  of  profits  from  the  de- 
struction or  interruption  of  an  established  business 
may  be  recovered  for  if  the  amount  of  actual  loss 


178.  (6)  PlalntlfTa  proBp«ctive  prof- 
its In  a  8ho«  store  which  he  had  con- 
templated opening  were  not  a  proper 
element  of  damages  for  Injuries  to 
his  person.  Pawllcki  v.  Detroit  Unit- 
ed R.  Co  191  Mich.  B38.  IBS  NW 
162.  (6)  Prospective  pronta  from  the 
operation  of  a  threshing  machine 
cannot  be  recovered  in  an  action  for 
injury  to  the  machine.  Canfield  v. 
Gun  Plains  Tp.,  176  Mich.  379.  141 
KW  634.  (7)  Proapectlve  profits 
cannot  be  recovered  as  a  part  of  the 
damages  for  the  talcing  of  a  thresh- 
ing machine,  under  a  chattel  mort- 
gage, being  uncertain  and  speculative. 
Truman  v;  J.  I.  Case  Threshing 
Mach.  Co.,  18»  Mich.  153,  135  NW 
89. 

[b]  Applleatioii.  of  nd*.— Where  a 
party  was  ejected  from  leased  prem- 
ises, it  was  error  to  make  the  profita 
of  his  successor  in  business  the 
measure  of  how  much  plaintiff  could 
have  made  If  the  eviction  had  not 
taken  place.  Smith  v.  Ehibanks,  72 
Qa.   280. 

87.  Cal. — Strecker  v.  Oaul,  (A.) 
170  P  646. 

Ind. — ShelbyvUle  I>atera]  Branch 
B.  Co.  V.  Lewark,  4  Ind.  471. 

Mass. — Lowrle  v.  Castle,  22B  Mass. 
87,    113    NE   206. 

Mich. — Allison  V.  Chandler,  11 
Mich.    642,    660. 

N.  T. — Schlle  V.  Brokhahus.  80  W. 
T.  614;  Albert  v.  Bleecker  St.,  etc, 
R.  Co.,   2  Daly  389. 

Or. — Strang  v.  Oregon-Washington 
R.,  etc.,  Co.,  83  Or.  644,  168  P  1181. 

Tex. — Thompson  v.  Field,  (Civ.  A.) 
164  8W  1115. 

Bng. — France  v.  Gaudet,  ILr.  R.  6 
Q.   B.    199. 

Ont. — Cockbum  v.  Muskoka  Mill, 
etc..  Co.,  18  Ont.  343;  Auger  v.  Cook, 
89  tr.  C.  Q.  B.  587. 

See  E^ast  Jersey  Water  Co.  v. 
Blgelow.  60  N.  J.  L.  201,  '38  A 
631  (holding  that,  in  actions  of  tort, 
where  the  quantum  of  damages 
is  very  much  within  the  discretion 
of  the  Jury,  evidence  of  the  nature 
and  extent  of  plalntltTs  business  and 
the  general  rate  of  profit  he  has 
realised  therefrom,  which  has  been 
interrupted  by  defendant's  wrongful 
act,  is  properly  received,  to  guide 
them  in  the  exercise  of  that  discre- 
tion). 

"Oenerally,  in  an  action  purely  of 
tort,  where  the  amount  of  profits  lost 
by  the  injury  can  be  shown  with  rea- 
sonable certainty,  we  think  they  are 
not  only  admissible  in  evidence,  but 
that  they  constitute,  thus  far.  a  safe 
measure  of  damages."  Allison  v. 
Chandler,  supra. 

[al  xnnstistloii. — ^Where  license 
is  given  to  persons  about  to  excavate 
for  a  building  to  enter  on  adjoining 
premises  to  a  limited  extent  only,  for 
the  purpose  of  shoring  up  the  wall, 
and  the  license  Is  exceeded,  the  li- 
censers may  recover  damages  for  loss 
of  profits  on  work  for  which  the  li- 
censers had  orders,  and  which  they 
were  prevented  from  doing  by  acts 
of  the  licensees.  Capel  v.  Ly- 
ons. 3  Misc.  73,  22  NTS  378. 

88.  Cal. — Strecker  v.  Gaul,  (A.) 
170  P  646. 

Mass. — I,owrle  y.  Castle.  226  Mass. 
37,    113    NE    206. 

Mo. — Berry  Fdy.  Co.  v.  Intema- 
tioDsl    Moulders    union,    177    Mo.    A. 


84,  164  SW  845;  Wolff  Shirt  Co.  v. 
Frankenthal,  86  Mo.  A.  807,  70  SW 
378 

N.  T.— Schlle  V.  Brokhahus,  80  N. 
T.  614;  Margusrt  v.  La  Farge,  12  N. 
T.   Super.   659. 

N.  C. — ^Johnson  v.  Atlantic  Coast 
Line  R.  Co.,  140  N.  C.  574,  63  BE  362. 

[a]  XUastmtlon,— Plalntifrs  loss 
of  profits  was  properly  allowed  in  an 
action  against  a  labor  union  for  dam- 
ages to  plaintiff's  business  by  having 
its  striking  employees  use  force  and 
intimidation  to  keep  out  other  work- 
men,, where  such  damages  were  not 
specalative  under  the  evidence.  Ber- 
ry Fdy.  Co.  V.  International  Mould- 
ers Union,  177  Mo.  A.  84,  164  SW  245. 

89.  U.  S. — The  MayFlower,  16  F. 
Cas.  No.  9,345,  Brown  Adm.  887  [aff 
91  U.  S.   881,  23  L..  ed.  854]. 

CaL—Strecker  v.  Gaul,  (A.)  170  P 
646. 

Mass. — Lowrie  v.  Castle,  225  Mass. 
87.  113  NE  206. 

N.  T.— Schlle  V.  Brokhahus,  80  N. 
T.   614. 

N.  C. — Johnson  v.  Atlantic  Coast 
Line  R.  Co.,  140  N.  C.  674.  63  SE  362. 

"The  subject  of  future  profits,  as 
a  basis  of  damages  in  cases  of  tort, 
has  undergone  a  vast  amount  of  Ju- 
dicial discussion  and  decision  in  the 
law  courts.  A  broad.  If  not  well  de- 
fined, distinction  between  actions  ex 
contractu  and  actions  ex  delicto,  Is 
recognised  In  this  regard,  wherever 
it  has  been  drawn  in  question.  In 
actions  ex  delicto  It  is  the  almost, 
if  not  quite  the  unanimous  voice  of 
those  courts,  that  such  profits  are 
recoverable  as  damages.  Not  specu- 
lative and  merely  possible  profits. 
Those  are  never  allowed.  In  order 
to  be  recoverable,  'its  source  must 
be  ascertained  and  its  extent  defined, 
and  its  realisation  must  appear  to 
have  been  reasonably  certain.'  And 
I  am  willing  to  go  further,  and  say 
Its  source  must  be  the  direct  and 
immediate  use  or  service  of  the  thing 
injured,  or  the  prosecution  of  the 
business  Interrupted."  The  May- 
Flower,  16  F.  Cas.  No.  9,346,  Brown 
Adm.  376,  387  [aff  91  U.  S.  381,  23 
L.  ed.  854]. 

90.  The  Conqueror,  166  IT.  8.  110, 
17  SCI  510,  41  L.  ed.  987;  The  Cayuga, 
5  F.  Cas.  No.  2,535,  2  Ben.  126  [aff 
14  Wall.  271,  20  L.  ed.  828  (aff  5  F. 
Cas.    No.    2,    537,    7    Blatchf.    885)]; 

folly  V.  Terre  Haute  Drawbridge  Co., 
3  P.  Cas.  No.   7,441,  6  McLean  287; 
The  Clarence,   8   Bob.   Adm.   288. 

91.  The  Lively,  15  F.  Cas.  No. 
8,403,  1  Gall.  315;  Gossage  v.  Phila- 
delphia, etc.,  Co.,  101  Md.  698,  61  A 
692;  Erie  City  Iron  Works  v.  Barber, 
106  Pa.  126.  51  AmR  508;  McKnlght 
V.   Ratcliff.    44   Pa.    1B6. 

[a]  niustistlOB. — In  an  action  for 
the  negligent  destruction  of  a  ves- 
sel which  had  been  totally  lost,  the 
measure  of  damages  is  the  value  of 
the  vessel  at  the  time  it  was  de- 
stroyed, with  Interest  from  then  up 
to  the  time  of  the  verdict,  and  esti- 
mated profits  which  might  have  been 
earned  except  for  the  destruction  of 
the  vessel,  dependent  on  the  net 
earnings  of  the  vessel  as  evidenced 
by  actual  past  earnings,  are  too  con- 
jectural to  form  a  basis  of  recovery. 
Gossage  v.  Philadelphia,  etc.,  R.  Co., 
101   Md.   698.  61   A  692. 

98.    Kirk  V.  Seattle  Enectrlc  Co.,  58 


Wash.  888,  108  F  604,  31  LRAN8  991. 

[a]  ZUaatratlOB. — in  an  action  for 
personal  injuries,  estimates  of  prof- 
its and  commissions  in  plaintiff's 
business,  of  assisting  In  getting  out 
special  editions  of  newspapers,  his 
commissions  depending  on  the  finan- 
cial success  of  the  venture,  are  too 
speculative  and  remote.  Kirk  v. 
Seattle  EHectric  Co.,  58  Wash.  283, 
108  P  604,  31  LRANS  991. 

93:  Kirk  V.  Seattle  Electric  Co.. 
58  Wash.  883,  108  F  604,  31  LRANS 
991. 

94.  Mssaiixo  of  OaaMffss  fon 
Loss  of  profits  of  business  see  infra 

I  199. 
Injury,  to  business  see  infra  |  200. 

98.  U.  S.— New  York,  etc.,  Co.  v. 
Fraser,  130  U.  S.  611,  9  SCt  665,  38 
L.  ed.  1081;  Central  Coal,  etc..  Co.  v. 
Hartman,  111  Fed.  96,  98,  49  CCA  844. 

Ark.— Broclcway  v.  Thomas.  36 
Ark.   518. 

Cal.— Martin  v.  Deets,  108  Cal.  65, 
86  P  368.  41  AmSR  151. 

Oe. — Consolidated  Phosphate  Co.  v. 
B.  F.  Sturtevant  Co.,  20  Oa.  A.  474, 
93  SB  165. 

Ind.— Simplex  Railway  Appliance 
Co.  V.  Western  Rawhide*  etc.,  Co.,  178 
Ind.  1,  88  NB  688;  Glass  v.  Qarber,  66 
Ind.  385. 

Kan.— Mitchell  v.  Woods,  17  Kan, 
26. 

Me. — Brown  v.  Linn  Woolen  Co., 
114  Me.  266,  96  A  1037;  Ripley  v. 
Mosely,  57  Me.  76. 

Minn. — Casper  v.  Kllppen,  61  Minn. 
853,  63  NW  787,  52  AmSR  604;  O'Neil 
V.  Johnson,  53  Minn.  439,  56  NW  601. 
39  AmSR  615;  Todd  v.  Minneapolis, 
etc.,  R.  Co.,  39  Minn.  186,  39  NW  318. 

N.  J.— Bates  V.  Warrick,  76  N.  J. 
L.  108,  69  A  186. 

N.  T. — Masterton  v.  Mt.  Vernon,  68 
N.  T.  891. 

N.  C. — Harper  Furniture  Co.  v. 
Southern  Express  Co.,  148  N.  C.  87, 
62  SE  146,  128  AmSR  688,  80  LRANS 
483. 

Oh. — Cincinnati  v.  Evans,  5  Oh.  St. 
69*. 

Okl. — Bokoshe  Smokeless  Coal  Co. 
V.  Bray,  165  P  226. 

Pa. — Flannlgan's  Est.,  88  Pa.  Super. 
487:  People's  Pass.  R.  Co.  v.  Lauder- 
bach,  4  Pennyp.  406. 

S.  C. — Standard  Supply  Co.  v.  Car- 
ter, 81  S.  C.  181,  68  SB  160,  19  LRANS 
166. 

Va. — ^Peshlne  v.  Shepperson,  17 
Oratt.  (58  Va.)  472,  94  AmD  468. 

Wash. — Singer  v.  Martin,  96  Wash. 
231,    164   P   1105. 

Wis. — Blerdaoh  v.  Goodyear  Rub- 
ber Co.,  54  Wis.  208,  11  NW  514,  41 
AmR  19. 

Ont. — Wright  v.  Toronto  R.  Co.,  20 
Ont.  L.  498,  15  OntWR  524,  17  Ann 
Cas  657. 

"The  anticipated  profits  of  a  busi- 
ness are  generally  so  dependent  upon 
numerous  and  uncertain  contingen- 
cies that  their  amount  is  not  suscep- 
tible of  proof  with  any  reasonable 
degree  of  certainty;  hence  the  gen- 
eral rule  that  the  expected  profits 
of  a  commercial  business  are  too  re- 
mote, speculative,  and  uncertain  to 
warrant  a  Judgment  for  their  loss." 
Central  Coal,  etc.,  Co.  v.  Hartman, 
supra. 

[a]  XUnstxatiOBS. — (1)  The  cur- 
rent profits  of  a  going  manufactur- 
ing concern  are  generally  too  uncer- 
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18  rendered  reasonably  certain  by  eompetent  proof;** 
but  in  all  snch  eases  it  must  be  made  to  appear  that 
the  bnainess  irhieh  is  claimed  to  have  been  inter- 


taln  to  torm  the  basis  of  an  award 
of  damages  for  breach  of  a  contract 
aftectioK  the  operation  of  Us  plant. 
Consolidated  Phosphate  Co.  v.  B.  P. 
Sturtetrant  Co.,  20  Qa.  A.  474,  S3  SB 
ISE.  (2)  In  an  action  to  recover  for 
an  injury  to  an  established  business 
by  the  breaking  of  a  show  window, 
whereby  plaintiff  was  deprived  of  the 
use  of  such  window  for  displaying 
goods  for  three  weel(8  In  December, 
testimony  that  the  normal  Christmas 
trade  had  been  Interfered  with  Is  too 
remote  and  uncertain  on  which  to 
base  a  verdict  for  plaintltT.  Bates  v. 
Warrick.  76  N.  J.  L.  108,  6*  A  186. 
(3)  In  an  action  for  damages  arising 
from  injury  to  a  party  wall  of  the 
building  In  which  plaintiff  conducted 
1>18  business,  evidence  to  show  the 
loss  of  profits  on  certain  contracts 
which  plaintltT  bad  with  his  custom- 
ers was  not  admissible,  he  being  only 
entitled  to  prove  general  damage  to 
his  business  and  show  that  it  Is  prof- 
itable. RosBltti  V.  Valente,  127  NTS 
319.  (4)  Loss  sustained  by  a  mer- 
cantile firm,  from  the  aeixure  of 
their  property,  in  the  diminution  of 
their  business  and  Its  consequent 
profits,  subsequent  to  the  release  of 
the  property  from  the  seixure.  Is  not 
an  element  of  damage  susceptible  of 
computation  with  any  reasonable  de- 
gree of  accuracy,  and  evidence  con- 
cerning it  is  properly  excluded  from 
the  Jury.  Selden  v.  Cashman,  20  Cal. 
54,  81  AmD  93.  (5)  In  an  action  by 
the  owner  of  a  factory,  against  the 
owners  of  a  mill  on  the  same  stream 
above,  for  unlawfully  detaining  the 
water  from  his  factory,  the  measure 
of  damages  Is  the  value  of  the  use 
of  tUe  water  ^o  plaintiffs,  situated  as 
they  were,  during  the  time  they  were 
wrongfully  deprived  of  it.  Specula- 
tive profits  are  not  recoverable.  Pol- 
lltt  V.  Long,  58  Barb.  20  (rev  on 
other  grounds  56  N.  T.  200], 

[b]  Tha  mme*  opinion  of  m,  wit- 
»•■■  as  to  the  prospective  profits 
which  might  have  been  realized  from 
the  use  of  property  if  the  same  had 
not  been  taken  from  his  possession 
is  inadmissible,  such  evidence  being 
too  uncertain  and  speculative  to  fur- 
nish a  safe  guide  to  the  Jury  in  esti- 
mating damages.  Crabbs  v.  Koonti, 
69  Hd.  59.  13  A  591. 

96.  U.  S. — Homestead  Co.  v.  Des 
Moines  Electric  Co.,  248  FeQ.  439; 
Central,  etc..  Coal  Co.  v.  Hartman, 
111  Fed.  96,  49  CCA  244. 

Ala. — Donnell  v.  Jones,  17  Ala.  689. 
62  Amt>   194. 

Cal.— Alden  v.  Mayfleld,  163  Cal. 
793.  127  P  44,  41  LRANS  1022,  Ann 
Casl914A  2SS:  Lambert  v.  Haskell,  80 
Cal.  611,  22  P  327;  Stoddard  y.  Tread- 
well.  26  Cal.  294. 

Conn. — Lawton  v.  Herrick,  83  Conn. 
417,  76  A  986. 

Ga. — Sturgls  v.  Frost,  58  Ga.  188; 
Averett  v.  Brady,  20  Ga.   623. 

111.— Chapman  v.  Kirby,  49  III.  211; 
Sherman  v.  Dutch,  16  111.  283;  Mugge 
V.  Erkman,  161  111.  A.  180. 

Ind. — Jackson  v.  Stanfleld,  137 
Ind.  592.  36  NB  345,  87  UE  14,  23  LRA 
588;  Terre  Haute  v.  Hudnut,  112  Ind. 
542.    13   NB  686. 

Iowa. — Gibson  v.  Fischer,  68  Iowa 
29,   25   NW  914. 

Kan. — Menslng  v.  Wright,  86  Kan. 
98,  119  P  374;  States  v.  Durkin.  66 
Kan.  101.  68  P  1091  [foil  Brown  v. 
Hadley,  43  Kan.  267.  23  P  492];  West- 
ern News  Co.  V.  Wllmarth,  83  Kan. 
610.    6    P   510. 

Md.— Mullan  v.  Belbln.  130  Hd.  313, 
100  A  384;  Lawson  v.  Price,  46  Md. 
123;  Shafer  v.  Wilson.  44  Md.  268. 

Mass. — White  v.  Moseley,  8  Pick. 
366. 

Mich.— Oliver  v.  Perkins,  92  itlch. 
304.  62  NW  609;  Allison  v.  Chandler, 
11  Mich.  642. 

Minn. — Ooebel  v.  Hough,  26  Minn. 


rupt^  was  an  established  one,  that  it  had  been  sne- 
cessfnlly  conducted  for  snch  a  length  of  time,  and 
had  such  a  trade  established,  that  the  profits  thereof 


252,  2  NW  847. 

Mo. — Morrow  v.  Missouri  Pao.  R. 
Co..   140  Mo.  A.   200,   123   SW  1084. 

N.  H. — Crawford  v.  Parsons,  63  N. 
H.  438;  Holden  v.  Winnipiseogee 
Lake  Cotton,  etc.,  Mfg.  Co.,  63  N.  H. 
662;  Taylor  v.  Dustin,  43  N.  H.  493; 
Sewall's  Falls  Bridge  ▼.  Flak.  28  N. 
H.  171. 

N.  J. — East  Jersey  Water  Co.  v. 
Blgelow,  60  N.  J.  L.  201,  38  A  621; 
Wolcott  v.  Mount.  36  N.  J.  L.  262, 
13  AmR  438  [aff  38  N.  J.  L.  496,  20 
AmR  426]. 

N.  M. — De  Palma  v.  Weinman,  16 
N.   M.  68,   103  P  782,  24  LRANS  423. 

N.  T. — ^Barnes  v.  Midland  R.  Termi- 
nal Co.,  218  N.  T.  91,  112.  NE  926 
[mod  147  App.  Dlv.  89,  131  NTS  750, 
and  rev  161  App.  Dlv.  621,  146  NYS 
1033];  Henry  Hall  Sons'  Co.  v.  Sund- 
strom,  etc.,  Co.,  138  App.  Dlv.  548,  123 
NTS  890  [aff  204  N.  T.  660  mem,  97 
NB  1106  mem];  O'Horo  v.  Kelsey,  60 
App.  Dlv.  604,  70  NTS  14;  Lakeside 
Paper  Co.  v.  State,  46  Aj>p.  Dlv.  112, 
60  NTS  1081:  Lavens  v.  Lieb,  12  App. 
Div.  487,  42  NTS  901;  Menard  v.  Ste- 
vens, 44  N.  T.  Super.  616;  Walter  v. 
Post,  13  N.  Y.  Super.  363.  4  AbbPr 
382. 

N.  C. — Johnson  v.  Atlantic  Coast 
Line  R.  Co.,  140  N.  O.  574,  63  SB  H2. 

Oh. — Cincinnati  v.  Evans,  6  Oh.  St. 
594. 

Okl. — ^Bokoshe  Smokeless  Coal  Co. 
V.  Bray,  166  P  226;  Wellington  v. 
Spencer,  37  Okl.  461,  132  P  675,  46 
LRANS  469:  Tootle  v.  Kent,  12  Okl. 
674.  73  P  SiO;  Choctaw,  etc.,  R.  Co. 
V.  Alexander,  7  Okl.   579,  52  P  944. 

Or. — Cash  v.  Garrison,  81  Or.  186, 
158  P  521. 

Pa. — Splgelmoyer  v.  Walter,  8 
Watts  &  S.  640.  See  Coyle  v.  Pitts- 
burg, etc.,  R.  Co.,  18  Pa.  Super.  285 
(holding  proof  essential). 

Philippine. — ^Algarra  v.  Sandejas, 
27  Philippine  284. 

R.  I.— -Simmons  v.  Brown,  6  R.  I. 
299,  73  AmD  66. 

Tex. — San  Antonio  v.  Royal,  16  SW 
1101;  American  Constr.  Co.  v.  Cas- 
well,   (Civ.  A.)   141  SW  1013. 

Va. — Whitehead  v.  Cape  Henry 
Syndicate,  111  Va.  193,  197,  68  SB 
263    [quot   Cyc]. 

Wash. — St.  Germain  v.  Seattle 
Bakery,  etc.,  Workers'  Union,  166  F 
665.    LRA1917F   824. 

W.  Va. — State  v.  Friedman,  74  W. 
Va.  11,  81  SE  830. 

Wis. — Huebner  '  v.  Huebner,  168 
Wis.  166,  157  NW  765;  Lehman  v. 
Amsterdam  Coffee  Co.,  146  Wis.  213, 
131  NW  362;  Shepard  v.  Milwaukee 
Gas  Light  (>>.,  16  Wis.  318,  82  AmD 
679 

dnt. — Meaford  El.  Co.  v.  Playfair,  2 
OntWN  803,  18  OntWR  778. 

[a]  "The  XMMon  for  this  excep- 
tion is  that  the  owner  of  a  long-es- 
tablished business  generally  has  it 
in  his  power  to  prove  the  amount  of 
capital  he  has  invested,  the  market 
rate  of  Interest  thereon,  the  arapunt 
of  the  monthly  and  yearly  expenses 
of  operating  his  business,  and  the 
monthly  and  yearly  income  he  de- 
rives from  It  for  a  long  time  before, 
and  for  the  time  during  the  inter- 
ruption of  which  he  complains.  The 
interest  upon  his  capital  and  the  ex- 
penses of  his  business  deducted  from 
Its  income  for  a  few  months  or  years 
prior  to  the  interruption  produce  the 
customary  monthly  or  yearly  net 
profits  of  the  business  during  that 
time,  and  form  a  rational  basis  from 
which  the  Jury  may  lawfully  infer 
what  these  profits  would  have  been 
during  the  interruption  if  it  had  not 
been  inflicted.  The  interest  on  the 
capital  and  the  expenses  deducted 
from  the  Income  during  the  interrup- 
tion show  what  the  income  actually 
was  during  this  time;  and  this  actual 
net     income,     compared     with     that 


which  the  Jury  infers  from  the  data, 
to  which  reference  has  been  made 
the  net  income  would  have  been  if 
there  had  been  no  Interruption,  forms 
a  basis  for  a  reasonably  certain  esti- 
mate of  the  amount  of  the  profits 
which  the  plaintiff  has  lost."  Central 
Coal,  etc..  Co.  V.  Hartman,  111  Fed. 
96,   98,  49  CCA   244. 

[b]  XUvatntioa*, — (1)  Where  in- 
terruption of  businesa  occurs  through, 
neglect  of  or  interference  with  ripa- 
rian rights,  and  the  loss  of  profits 
can  be  definitely  established,  they 
may  be  included  in  the  estimate  of 
damages.  Terre  Haute  v.  Hudnut, 
112  Ind.  642,  13  NE  686;  Gibson  T. 
Fischer,  68  Iowa  29,  25  NW  914; 
Lawson  v.  Price,  45  Md.  123;  Sim- 
mons V.  Brown,  6  R.  I.  299,  73  AmD 
66.  (2)  Where  a  trespass  resulting 
in  the  destruction  of  a  building  in- 
terrupts a  going  business,  a  recovery 
may  be  had  for  the  loss  of  profits. 
Weinman  v.  De  Palma,  282  U.  S.  671, 
36  set  370,  58  L.  ed.  733.  (3)  In  an 
action  for  the  wrongful  seizure  by  a 
sheriff  of  the  stock  in  trade  of  plain- 
tiff, and  the  closing  of  hjs  place  of 
business,  which  Involves  damages  for 
trespass  as  well  as  the  conversion, 
the  loss  of  profits  during  the  time 
plaintiff  was  kept  out  of  possession 
is  a  proper  element  of  d&mages. 
Ebenrelter  v.  Dahlman,  19  Misc.  9,  42 
NTS  867.  (4)  Where  defendant  Is 
liable  for  destroying  plalntiCTs  busi- 
ness by  fire,  gains  prevented  during 
the  reconstruction  of  plaintitTs  place 
of  business  are  proper  elements  of 
damage.  Choctaw,  etc.,  R.  Co.  v. 
Alexander,  7  Okl.  579.  52  P  944.  (5) 
Where  the  business  which  had  been 
destroyed  by  the  tort  of  defendants 
was  a  growing  one,  had  been  running 
about  two  years',  the  selling  price 
of  the  machines  which  plaintiff  sold 
was  fixed,  and  the  cost  of  plaintiff 
fixed  at  a  given  percentage  of  such 
price,  and  a  large  number  of  orders 
were  on  hand  at  the  time  defendants 
committed  such  wrongful  acts,  and  a 
number  of  orders  were  received  by 
plaintiff  after  that  time,  ,it  was  held 
proper.  In  estimating  plalntUf's  dam- 
ages to  consider  his  future  profits  of 
the  business  for  such  time  as  would 
elapse  before  the  contract  could  be 
legally  terminated.  Oliver  v.  Per- 
kins, <92  Mich.  304.  62  NW  609.  <«) 
In  tresjwss  for  damages  on  the  exe- 
cution, of  a  distress  warrant,  plain- 
tiff may  recover  as  special  damages 
the  loss  suffered  by  the  interruption 
of  business  and  injuries  received, 
where  books  of  peculiar  value  and 
files  of  papers  indispensable  to  the 
business  are  maliciously  taken.  Sher- 
man V.  Dutch,  16  111.  283. 

[c]  AppIloatioBs  of  ml*.— (1) 
Damages  for  the  loss  of  profits  for 
twenty-six  days  of  suspension  of  the 
business  of  a  skating  rink  were 
neither  speculative  nor  uncertain, 
where  the  rink  was  profitable  before 
such  interruption,  and  continued  to 
be  profitable  thereafter,  although 
'subject  to  added  competition.  Men- 
sing  V.  Wright,  86  Kan.  98,  119  P 
374.  (2)  In  an  action  by  a  leasee  of 
the  owner  of  an  undivided  third  of  a 
mine  to  recover  against  the  owner  of 
the  remaining  Interest  for  his  refusal 
to  allow  him  to  work  the  mine,  de- 
fendant's contention  that  plaintiff 
could  not  recover  for  loss  tt  profits 
he  might  reasonably  expect  to  have 
derived  therefrom  was  without  merit, 
it  appearing  that  the  mine  had  been 
worked  previous  and  subsequent  to 
the  term  of  the  lease  at  a  profit,  and 
had  yielded  a  desirable  product.  Paul 
V.  Cragnaa,  25  Nev.  298,  69  P  867,  60 
P  983,  47  LRA  540.  (3)  Only  such 
damages  were  recoverable  for  evic- 
tion and  loss  of  future  profits  in  the 
operation  of  a  coal  mine  by  plaintiffs 
holding  as  assignees  of  a  lease  from 
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are  reasonably  aseertainable.*'  Where  an  article  es- 
sential to  the  conduct  of  a  business  has  been  de- 
stroyed, there  can  be  no  recovery  of  profits  lost  in 
the  business  daring  the  time  necessary  for  the  re- 
placement of  the  article.'* 

[i  118]  ,bb.  New  Buaineu.  Where  a  new  busi- 
ness or  enterprise  is  floated  and  damages  by  way  of 
profit  are  claimed  for  its  interruption  or  prevention, 
they  will  be  denied  for  the  reason  {hat  such  busi- 
ness is  an  adventure,  as  distinguished  from  an  estab- 
lished business,  and  its  profits  are  speculative  mid 
remote,  existing  only  in  anticipation.'* 

[i  119]  CO.  Illegal  BnsinesB.  Loss  of  profits 
may  not  be  considered  as  an  element  of  damages, 
where  the  business  from  which  they  would  have 
resulted  was,  or  would  have  been,  conducted  in  vio- 
lation of  law.^ 

[i  120]  (c)  iQjnry  to  Crops.*  Profits  expected 
to  be  realized  from  crops  that  have  not  matured  are 
too  speculative  and  uncertain  to  be  estimated  as 


damages,*  and  especially  is  this  so  where  no  crop 
has  matured  upon  which  a  reasonable  estimate  may 
be  based.*  In  some  cases,  however,  the  courts  have 
allowed  damages  ,f or  the  injured  crop,  based  upon 
estimates  of  other  crops  raised  in  the  immediate 
neighborhood  and  not  affected  by  the  injury  com- 
plained of.* 

[f  121]  g.  Financial  Oradit  and  Bepntation. 
Loss  of  business  credit  and  reputation  due  to  the 
wrongful  act  of  another  may  afford  a  proper  ele- 
ment of  damages."  It  has  been  held,  however,  that 
loss  of  commercial  credit  cannot  be  assessed  as  an 
element  of  damages  for  breach  of  a  contract,  unless 
it  immediately  connects  itself  with  some  tangible 
pecuniary  loss  of  which  it  was  the  cause.' 

[i  122].  h.  Biudness,  Trade,  or  Patronage.*  In- 
jury to  business  by  defendant's  wrongful  acts  may 
constitute  an  element  of  damage,*  where  not  too  re- 
mote.^" Where,  as  a  natural  and  proximate  conse- 
quence of  defendant 's  wrongful  act,  a  tradesman  has 


defendant  as  were  established  with 
reasonable  certainty.  Bokoshe  Smoke- 
less Coal  Co.  V.  Bray.  (Okl.)  ISS  F 
226. 

[d]  Saapeaalom  hw  Injaaotloii i 
Where  an  established  business  la  sus- 
pended by  a  preliminary  injunction, 
the  profits  which  would  have  been 
made  can  be  recovered,  and  evidence 
of  the  profits  which  were  actually  be- 
ing made  is  admissible  upon  the  Ques- 
tion of  damases.  Lambert  v.  Has- 
kell.  80  Cal.  «11.  22  P  327. 

•7.  U.  S. — Central  Coal,  etc.,  Co.  v. 
Hartman.  Ill  Fed.  96,  99,  49  CCA  244. 

Kan. — States  v.  Durkin.  65  Kan. 
101,  68  P  1091  [foil  Brown  v.  Had- 
ley.  43  Kan.  267,  23  P  492J. 

Md. — ^Wlnslow  El.,  etc.,  Ca  v.  Hoff- 
man. 107  Md.  621,  69  A  394,  17 
LRANS  1130. 

Philippine. — ^Algarra  y.  Sandejas. 
27   Philippine  284. 

Va. — ^Whitehead  v.  Cape  Henry 
Syndicate.  Ill  Va.  193,  197,  68  SB 
263   Iquot  Cyc], 

See  Southwestern  Tel.,  etc,  Co.  v. 
Memphis  Tel.  Co..  Ill  Ark.  474.  163 
SW    1157   (recocrnlsingr  the  rule). 

"One,  however,  who  would  avail 
himself  of  this  exception  to  the  gen- 
eral rule,  must  brina  bis  proof  with- 
in the  reason  which  warrants  the  ex- 
ception." Central  Coal,  etc.,  Co.  y. 
Hartman,  supra. 

98.  Weick  V.  Dougherty,  90  8W 
966.  28  KyL  930,  3  LRANS  348.  But 
see  supra  i   76  note  85   [a]  and  [b]. 

[a]  mturtratlonj  Where  plain- 
tUTs  huckster's  wagon  was  destroyed 
by  fire  while  temporarily  left  In  de- 
fendant's livery  barn  for  hire,  plain- 
tilt  was  not  entitled  to  recover  prof- 
Its  of  his  business  lost  because  of 
the  loss  of  the  wagon.  Weick  v. 
Dougherty,  90  SW  966,  28  KyL  930,  3 
LRANS  348. 

M.  U.  S. — Central  Coal,  etc.,  Co.  v. 
Hartman,  111  Fed.  96,  99,  49  CCA 
244. 

Ga. — ^Kenny  v.  Collier.  79  Oa.  743, 
8  SB  58;  Red  v.  Augusta,  25  Oa.  386. 

Ida. — Russell  v.  LItUe,  22  Ida.  429, 
126  P  629,  42  LRANS  363,  AnnCas 
1914B  415. 

III. — Greene  v.  Williams,  45  HI. 
206;  Consumers'  Pure  Ice  Co.  v.  Jen- 
kins. 68  III.  A.  619. 

Kan. — States  v.  Durkin,  66  Kan. 
101,  68  P  1091. 

Md. — United  R.,  etc.,  Co.  v.  Riley, 
109  Md.  327.  840,  71  A  970  fcit  Cyc); 
Wlnslow  EH.,  etc.,  Co.  v.  Hoffman,  107 
Hd.  621,  637.  60  A  394,  17  LRANS 
1130    [quot   Cyc]. 

Mass. — Townsend  v.  Nlckerson 
Wharf  Co..  117  Bfoas.  601. 

N.  M. — Kettering  Mercantile  Co.  v. 
Sheppard.   19  N.  H.   330,  442  P  1128. 

N.  T. — Olles  V.  O'Toole.  4  Barb.  261 
[foil  Blanchard  v.  ESy,  21  Wend.  342, 
34  AmD  2601;  Morey  v.  Metropolitan 
Oas  Light  Co..  38  N.  T.  Super.  185. 

S.  C. — Stan^rd  Supply  Co.  v.  Car- 


ter. 81  S.  C.  181,  62  SB  150,  19  LRANS 
166. 

N.  S. — Thompson  v.  Corbin,  41  N. 
S.  386.  > 

Ont — Corbet  v.  Johnson,  10  Ont.  A. 
664. 

"He  who  is  prevented  from  em- 
barking in  a  new  business  can  re- 
cover no  profits,  because  there  are 
no  provable  data  of  past  business 
from  which  the  fact  that  anticipated 

groflts  would  have  been  realised  can 
e  legally  deduced."  Central  Coal, 
etc,  Co.  V.  Hartman,  111  Fed.  96,  99, 
49   CCA    244. 

1.  Toung  V.  Stevenson,  76  Ark. 
181.  184,  86  SW  1000  tclt  Cyc]: 
Holmes  V.  Hklde,  74  Me.  28,  43  AmR 
567;  Kane  v.  Johnston,  28  N.  T.  Su- 
per. 154;  Kauffman  v.  Babcock,  67 
Tex.  241,  2  SW  878.    • 

[a]  AppUoatlon.  of  nls. — Where  a 
person  carries  on  an  Illegal  business 
In  connection  with  a  legal  one  the 
court  should  Instruct  that  no  esti- 
mate should  be  made  as  to  that  which 
was  Illegal.  Kauffman  v.  Babcock,  67 
Tex.  241,  2  SW  878. 

a.  Weaaax*  of  Aainacaa  fos  in> 
Jaxiea  to  vroaa  see  Infra  (  190. 

3.  Ala. — Qresham  v.  Taylor,  61 
Ala.  606. 

Ark. — McDaniel  v.  Crabtree,  21 
Ark.   431. 

N.  J.— Wolcott  V.  Mount,  36  N.  J.  L. 
262,  13  AmR  438  [afl  38  N.  J.  L.  496, 
20  AmR  425]. 

N.  C— Sledge  v.  Held,  73  N.  C.  440. 

Tex. — Texas,  etc,  R.  Co.  v.  Toung, 
60  Tex.  201;  Jones  v.  George,  56  Tex. 
149,   42  AmR  689. 

See  Ztelica  v.  Worxalla,  162  Wis. 
603,  166  NW  623  (recognising  the 
rule). 

4.  Ferris  v.  Comstock,  33  Conn. 
613;  Butler  v.  Moore,  68  Ga.  780,  46 
AmR  608;  Wolcott  T.  Mount,  36  N.  J. 
L.  262,  13  AmR  438  [aff  IS  N,  J.  L. 
496,  20  AmR  425], 

5.  Malone  v.  Hastings.  193  Fed. 
1,  6.  113  CCA  329  [alt  201  U.  S.  1020 
mem]. 

"The  probable  ultimate  value  of  a 
planted,  but  unmatured,  crop  can  be 
used  as  a  basis  for  assessing  dam- 
ages, when  there  la  evidence  of  the 
actual  matured  value  of  other  crops 
of  a  like  kind,  cultivated  during  the 
same  period.  In  the  same  vicinity, 
and  under  substantially  similar  con- 
ditions."    Malone  v.  Hastings,  supra. 

MeasiUF*  of  damaffas  for  Injnzy  to 
ocop  MBMrally  see  infra  i  - 190. 

6.  111. — Lawrence  v.  Hagerman,  66 
111.  68,  8  AmR  674;  Chapman  v.  Klr- 
by,  49  111.  211. 

La. — ^Dyke  v.  Walker,  6  La.  Ann. 
619, 

Minn. — Virtue  v.  Creamery  Pack- 
age Mfg.  Co.,  123  Minn.  17.  42,  142 
NW  930.  1136,  LRAlOieB  1179,  1195 
[cit  Cyc];  Peabody  v.  Citisens'  State 
Bank.  98  Minn.  302,  108  NW  272. 

Porto    Rico. — Lowe    v.    Nelson,    7 


Porto  Rico  Fed.  276. 

Va. — Peshlne  v.  Shepperson,  17 
Gratt.    (58  Va.)    472.   94  AraD   468. 

See  Tan  TI  v.  Alvear,  26  Philippine 
666  (holding  the  loss  too  speculative 
under  the  circumstances);  Gilbert  v. 
Campbell.  12  N.  B.  474  (holding  that, 
in  an  action  for  breach  of  contract 
to  assign  certain  judgments  and 
mortgages  on  plaintifTs  land  to  plain- 
tiff, there  can  be  no  recovery  for  in- 
jury done  to  plaintiff's  business  and 
credit  because  of  a  sale  of  his  prop- 
erty.undsr  a  decree  In  equity). 

7.  Eckel  v.  Murphy,  16  Pa.  488,  63 
AmD  607. 

8.  Xioas  of  profits  fkom  tatscnrp- 
tloa  of  boaiBeaa  see  supra   ((   117- 

9.  Mass. — New  England  Cement 
Gun  Co.  V.  McGlvern,  218  Mass.  198, 
106  NE  885,  LRA191GC  986;  Plpolo  v. 
Ley,  216  Mass.  246,  103  N£!  476;  Nel- 
son Theatre  Co.  v.  Nelson,  216  Mass. 
30,  102  NE  926. 

Minn. — Virtue  v.  Creamery  Pack- 
age Mfg.  Co„  123  Minn.  17,  142  NW 
930,    1136,   LRA1916B  1179,   1196. 

Mo. — GUdersleeve  v.  Overstoli,  90 
Mo.  A.  618. 

N.  J.— Schaaf  v.  R.  Co.,  77  N.  3.  L. 
116,  116,  71  A  114  [cit  Cycl. 

N.  Y.— Swain  v.  Schieffelln.  134  N. 
Y.  471,  31  NQ  1026,  18  LRA  386. 

Okl.— Tootle  v.  Kent,  12  Okl.  674, 
73   P   310. 

[a]  niwrtrattoBa^— (1)  Upon  wrong- 
ful Interference  by  defendants,  as 
members  and  officers  of  a  local  plas- 
terers' union,  with  plaintiff  com- 
pany's business  by  causing  It  to  as- 
sent to  the  owners'  request  for  a  can- 
cellation of  its  contract  for  cement- 
ing or  plastering,  plaintiff  could  re- 
cover the  damage  to  its  business,  tak- 
ing into  consideration  the  contin- 
gency of  a  re-award  of  the  contract 
New  England  Cement  Gun  Co.  v.  Mc- 
Glvern, 218  Mass.  198.  106  NE  886,  < 
LRA1916C  986.  (2)  Where  smallpox 
was  negligently  communicated  to 
plaintiff,  losses  in  his  business  on 
account  of  patrons  l>eing  kept  away- 
through  fear  of  contracting  the  dis- 
ease were  not  too  remote  to  furnish 
a  basis  for  recovering  damages. 
Missouri,  etc.,  R.  Co.  v.  Raney,  44 
Tex.  Civ.  A.  617,  99  SW  689. 

[b]  BviasBo*  keld  anfioleBt  to- 
show. — Botkln  v.  Miller,  190  Masa 
411,    77   NE   49. 

la  Dow  V.  WInnlpesawkee  Gas, 
etc,  Co.,  69  N.  H.  312,  41  A  288,  76 
AmSR  173.  42  LRA  569;  Hlnton  Mill- 
ing Co.  V.  New  River  Milling  Co.,  78 
W7  Va.  314,  88  SE  1079;  Browning  y. 
Masson  Co.,  24  Que.  K.  B.  389. 

[a]  niaatxatlOBB, — (1)  The  owner 
of  a  greenhouse,  whose  plants  were 
injured  by  gas  escaping  from  the 
pipes  of  defendant  gas  company,  in 
the  absence  of  gross  negligence  or 
acts  of  special  aggravation  by  de- 
fendant, cani}ot  recover  for  injurle 
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been  deprived  of  patronage,  a  Teeovery  may  be  had' 
for  his  loss  of  customers.''  The  time  required  to  re- 
establish a  trade  or  patronage  which  has  been  de- 
stroyed is,  however,  ordinarily  too  remote  and  specu- 
lative to  afford  a  basis  for  an  estimate  of  damages." 
[i  123]  i.  Rents.  Where,  by  reason  of  defend- 
ant's wrongful  act,  plaintiff  has  lost  the  tenants  of 
his  property  and  is  unable  to  rent  the  same,  he  may 
recover  for  his  loss  of  rents.'"  However,  there  can 
be  no  recovery  for  a  failure  to  rent  premises  where 
the  possibility  of  renting  them  is  speculative.'* 

to  his  business  reputation .  resulting 
from  the  sale  of  plants  supposed  by 
him  to  be  uninjured,  but  which 
proved  to  be  weakened,  and  which 
failed  to  crrow  as  they  otherwise 
would  have  done,  since  such  Injuries 
were  not  the  legal  and  natural  con- 
sequence of  defendant's  nealisence. 
Dow  V.  Wlnnlpesaukee  Gas,  etc.,  Co., 
69  N.  H.  312,  41  A  288,  7C  AmSR  173, 

42  LRA  S6».  (2)  The  loss  of  benefits 
which  would  <  ordinarily  accrue  to 
merchants  in  the  transaction  of  their 
business  from  the  construction  of  a 
line  of  railway  connecting  with  an- 
other railway  the  place  where  their 
respective  businesses  were  being  car- 
ried on  is  not  too  remote  to  be  con- 
sidered in  assessing  damages  to  such 
merchants  who  purchased  bonds  of 
the  railway  under  an  agreement  by 
the  railway  company  to  complete  and 
operate  the  line  in  respect  of  the 
company's  failure  so  to  do.  Wood 
v.  Grand  Valley  R.  Co.,  30  Ont.  U 
44.  5  OntWN  476,  16  DomLR  3«1 
[dtsm  app  27  Ont.  L.  566,  4  OntWN 
566,  23  OntWR  S64.  10  DomLR  726]. 

11.  Metzger  v.  Brlncat  164  AI^ 
397,  45  S  633;  Hughes  T.  McDonough, 

43  N.  X  L.  459,  39  AmR  603:  Doe  v. 
Bowater,  Ltd.,  [1916]  W.  N.  186; 
Sheppard  Pub.  Co.  v.  Press  Pub.  Co., 
10  Ont.  L.  243,  6  OntWR  775. 

[a]  nUnstratloaa. — (l)  In  an  ac- 
tion to  recover  damages  for  loss  of 
trade,  where  the  evidence  showed 
that  plaintiff  was  a  horseshoer;  that 
one,  R,  was  a  customer  of  his;  that 
defendant,  with  the  intent  of  making 
R  believe  that  the  work  of  plaintiff 
was  badly  done,  secretly  loosened  a 
shoe  on  R's  horse  shortly  after  it 
had  been  placed  there  by  plaintiff; 
and  that  R  was  thereby  induced  to 
believe  that  plaintifT  was  not  a  skill- 
ful workman,  it  was  held  that  plain- 
tiff was  entitled  to  damages  result- 
ing from  the  loss  of  R  s  custom. 
Hughes  V.  McDonough.  43  N.  J.  K 
469,  39  AmR  603.  (2)  Where,  on 
account  of  being  near  a  particular 
street  corner,  a  fruit  stand  was  a 
favored  place,  the  lessee's  damage 
through  the  lessor's  breach  of  a 
covenant  by  leasing  a  stand  between 
it  and  the  corner  is  ascertainable 
with  reasonable  certainty,  and  is  not 
speculative,  .all  fruit  dealers  in  that 
locality  having  experienced  a  defi- 
nite depreciation  in  business  when- 
ever a  rival  stand  was  placed  be- 
tween them  and  the  corner,  and  such 
lessee  having  experienced  a  like  de- 
preciation from  the  time  the  rival 
stand  was  set  up.  Metzger  v.  Brln- 
cat.   164    Ala.   397.   45    S   633. 

U.  Simplex  Railway  Appliance 
Co.  v.  Western  Rawhide,  etc.,  Co., 
173   Ind.   1,   88   NE  682. 

[a]  ninatratlon.  ■  In  determining 
the  damages  to  plaintiff's  business 
from  fire  communicated  from  defend- 
ant's premises,  the  Jury  cannot  con- 
sider the  time  it  would  take  plain- 
tiff to  reestablish  its  patronage  and 
trade,  either  at  the  place  where  the 
lire  occurred  or  at  any  other  place. 
Simplex  Railway  Appliance  C;o.  v. 
Western  Rawhide,  etc.,  Co.,  173  Ind. 
1,   8S    NE   682. 

13.  Gal. — Kramer  v.  Lob  Angeles, 
147  Cal.  668.  82  P  334. 

N.  T. — Goldschmld  v.  New  York, 
14  App.   Dlv.    135.   43  NTS   447. 

Va. — Burruss  v.  Hines,  94  Va,  413, 


26  SB  876. 

N.  S.— Sanders  v.  SutclUfe.  tS  N.  a 
362. 

Ont. — Smith  v.  Tennant,  20  Ont. 
180. 

[a]  niostratloaa. — (1)  One  whose 
tenants  have  left  because  of  the  en- 
croachment of  a  defective  and  dan- 
gerous retaining  wall  on  his  property 
may  recover  his  loss  of  rents  as  part 
of  the  damages.  Goldschmld  v.  New 
Zork,  14  App.  Dlv.  136,  43  NTS  447. 
(2)  Damages  might  be  recovered  for 
the  net  rental  value  for  delay  in  con- 
struction of  a  building  on  plaintiff's 
lot,  caused  by  defendant's  building 
overhanging  the  lot  and  defendant's 
delaying  removal  thereof,  construc- 
tion having  been  contracted  for  and 
commenced,  and  the  building  having 
been  rented  in  advance,  from  a  cer- 
tain time,  for  a  definite  period,  at  a 
specified  rent.  Burruss  v.  Hines,  $4 
Va.   413,    26   SE   876. 

14.  Bayshore  Dev.  Co.  V.  Bonfoey, 
(B-la.)  78  S  607;  CliJford  v.  Leroux, 
14  Tex.  Civ.  A.   340,  87   SW  172,   254. 

[a]  niactratioa^— For  a  failure  to 
construct  an  elevator  in  an  office 
building  according  to  contract,  dam- 
ages from  failure  to  ren(  the  rooms 
are  too  speculative  to  be  recoverable. 
Clifford  V.  Leroux,  14  Tex.  Civ.  A. 
340,   37   SW  172,  254. 

15.  OX«a*  >«HCMIOMIt 
Recovery    by   husband    for    expenses 

incurred    by    reason    of    injury    to 

wife    sea    Husband    and    Wife    [21 

Cyc  1525]. 
Recovery  by  married  woijnan  for  ex- 
penses Incurred  by  reason  of  per- 
sonal injury  see  Husband  and  wife 

[21  CJyc  1628]. 

IB.  U.  S. — Switzerland  Mar,  Ina. 
Co.   V.   The  Umbria,   46   Fed.   927. 

Ala. — Slcss-Sheffleld  Steel,  etc.,  Co. 
V.  Vlnzant.  153  Ala.  212,  44  S  1015. 

Conn. — ^Ashcraft  v.  Chapman,  38 
Conn.  230;  Hawley  v.  Belden,  1  Conn. 
93. 

Ga. — Brown  v.  South  Western  B. 
Co„   36  Oa.   877. 

ni. — Chicago,  etc..  R.  Co.  v.  Clem- 
Inger,  178  111.  636,  63  NE  320  [aff  77 
111.  A.  186]:  Chicago,  etc.,  R.  Co.  v. 
Holland,  122  III.  461,  13  NE  145;  St. 
Louis,  etc.,  R.  Co.  V.  Capps,  78  111. 
188;  Indianapolis,  etc.,  R.  Co.  v.  Bir- 
ney,  71  111.  391;  Chicago,  etc.,  R.  Co. 
V.  Harrington,  77  111.  A.  499. 

Ind. — Sullivan  County  v.  Arnett, 
116  Ind.  438,  18  NE  299.     , 

Iowa. — Kendall  v.  Albia,  73  Iowa 
241,  34  NW  833;  Smith  v.  Chicago, 
etc.,  R.  Co.,  38  Iowa  618. 

Kan. — Hutchinson  v.  Van  Cleve,  7 
Kan.  A.  676,  63  P  888;  Abilene  v. 
Wright,  4  Kan.  A.  708,  46  F  715. 

T^a. — Ooodloe  v.  Rogers,  9  La.  Ann. 
273.  61  AmD  206;  FIndley  v.  Breed- 
love.  4  Mart.  N.  S.  105. 

Me. — Snnford  v.  Augusta,  32  Me. 
536;  Watson  v.  Lisbon  Bridge,  14  Me. 
201,   31  AmD  49. 

Md. — Benson  v.  Atwood.  18  Md.  20, 
71  AmD  611. 

Mass. — Dickinson  v.  Talmage,  1S8 
Mass.  249;  Benson  v.  Maiden,  etc., 
Gaslight  C6.,  6  Allen  149;  Holt  v. 
Sargent,   15   Gray   97. 

Mich. — Sherwood  v.  Chicago,  etc., 
R.  Co.,  82  Mich.  374.  46  NW  773;  Tra- 
cy V.  Butters,  40  Mich.  406. 

Minn. — Virtue  v.  Creamery  Pack- 
age Mfg.  Co..  123  Minn.  17,  142  NW 
930,    1138,    LRA1915B    1179.   1195. 


[$  124]  j.  ExpaiuMS '*—(!)  In  Q«iMnd.  As  a 
general  rule  a  person  is  entitled  to  recover  as  dam- 
ages all  reasonable  expenses  to  which  he  may  have 
been  put  in  consequence  of  the  wrong  or  injury  in- 
flicted." Future  expenses  reasonably  necessary  to 
be  incurred  may  also  be  recovered  where  the  cause 
of  action  is  complete.'^ 

[$  125]  (2)  Breach  of  Contract— (a)  In  Oeu- 
eiriL  El^senses  imposed  upon  the  injured  party  by 
reason  of  a  breach  of  contract  ordinarily  form  a 
recoverable  element  of  damage,'"  provided  it  appears 

Mo. — Shelby  v.  Missouri  Pat  R 
Co.,  77  Mo.  A.  20S. 

Nebr. — Omaha  St.  R.  Co.  v.  Ein- 
mlnger.  57  Nebr.  240.  77  NW  675; 
Minneapolis  Threshing  Mach.  Co.  v. 
Regler,  51  Nebr.  402.  70  NVT  }Si; 
Barr  v.  Kimball,  43  Nebr.  766,  62  NW 
196;  Bryant  v.  Barton.  32  Nebr.  61t, 
49  NW  381;  LKjng  v.  Clapp,  15  Nebr. 
417,   19  NW  467. 

N.  H. — Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541;  Wc>odbury  v.  Jones, 
44  N.  H.   206. 

N.  T.— HcPhlUlps  V.  Fitsgerald,  177 
N.  T.  543.  69  NE  1126  [aff  7«  App. 
Div.  15,  78  NTS  631] ;  Wilson  v.  New 
York  Cent.  R.  Co.,  4  AbbDec  618.  1 
Keyes  381,  2  Transcr.  A.  298;  Uc- 
Phlllips  v.  Fitzgerald.  76  App.  Div. 
15,  78  NTS  «81  [aff  177  N.  T.  641 
mem,  69  NE  1126  mem];  Nelson  t. 
Hatch,  70  App.  Div.  206,  76  NTS  389 
[aff  174  N.  T.  646  mem,  67  NE  ItSS 
mem];  Seamans  v.  Smith.  46  Barb. 
320;  Eagle  Tube  Co.  v.  Edward  Barr 
Co.,  16  Daly  212,  10  NTS  113;  Jack- 
son Architectural  Iron  Works  v. 
Hurlburt.  15  Misc.  93.  36  NTS  808 
[aff  158  N.  T.  34,  52  NE  665,  70  AmSR 
432];  Hutton  v.  Murphy.  9  Misc.  151, 
29  NTS  70;  Healy  v.  Bulkley,  10  NTS 
702. 

Oh.— Hill  V.  Anderson.  »  OhSiCP 
480. 

Pa.— Hawes  v.  O'Reilly,  126  Pa. 
440,   17  A- 642. 

S.  a — ^Hart  V.  Charlotte,  etc.,  R 
Co.,  S3  8.  C.  427,  12  8E  9.  10  LRA 
794. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Keith,  74 
Tex.  287.  11  SW  1117;  Trinity,  eta,  K. 
Co.  V.  Schofleld,  72  Tex.  49«.  10  SW 
575;  Pitt  V.  Gilbert,  (Civ.  A.)  .190  SW 
1157;  San  Antonio,  etc.,  R.  Co.  v. 
Moore,  <Civ.  A.)  72  SW  226;  Watklru 
v.  Junker,  (Civ.  A.)  88  SW  1129  [rev 
on  other  grounds  90  Tex.  684,  40  SW 
11];  Westfall  ■».  Perry,  (Civ.  A.)  JS 
SW  740;  Tompkins  Co.  v.  Galveston 
St.  R.  Co.,  4  Tex.  Civ.  A.  1.  23  SW 
25. 

Vt.— Hathaway  v.  Sabln.  63  Vt  6H, 
22  A  633. 

Wis. — Hulehan  v.  Green  Bay,  etc., 
R.  Co.,  68  Wis.  620,  32  NW  629; 
Zitske  v.  Goldberg,  38  Wla  216;  Jo- 
hannesson  v.  Borschentus,  35  Wis. 
181. 

Eng. — Smeed  v.  Foord,  1  E.  *  E. 
602,  102  BCL  602,  120  Reprint  1015; 
Prior  v.  Wilson,  1  L.  T.  Rep.  N.  S. 
549. 

N.  B.— Whittftker  v.  Welch,  16  N. 
B.  436;  Morrison  v.  European,  etc.,  R. 
Co.,  15  N.  B.  296;  McOowan  v.  Belts, 
15   N.   B.    90. 

Ont. — Campbell  v.  Brooke  Tp.,  8 
OntWR  292. 

17.  Salinger  v.  Western  Union 
Tel.  Co..  147  Iowa  484,  126  NW  36!. 

18.  TJ.  S. — Sperry,  etc.,  Co.  v. 
O'Neill-Adams  Co.,  185  Fed.  231.  107 
CCA  337;  Occidental  Cons.  MIn.  Co. 
V.  Comstock  Tunnel  Co.,  125  Fed.  244; 
Andrews  v.  Miller,  86  Fed.  897.  IS 
CCA  192;  Switserland  Mar.  Ins.  Co. 
V.  The  Umbria,  46  Fed.  927:  Sher- 
wood V.  Sutton,  21  F.  CSuj.  No.  12,781. 
6  Mason  1;  Kelly  v.  U.  S.,  31  Ct  a 
361;  Cole  v.  U.  S.,  23  Ct.  CI.  841. 

Ala. — Pullman  Co.  v.  Meyer,  IS* 
Ala.   397,    70   S   763. 

Ark. — Von-  Berg  v.  Goodman.  «» 
Ark.   606.   109  SW  1006. 

Cal.— Gay  v.  Dare,  108  Cal.  464,  87 
P    466;    Cedarberg   v.    Robinson,   100 
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that  such  ezpeases  were  the  natural  consequence  of  <|  the  breach,^*  and  are  reasonable,  having  regard  to 


Cal.  93.  34  P  625;  Kenyon  v.  Ooodall, 
J  Cal.  257. 

Colo. — Cannon  Coal  Co.  y.  Tscsart, 
1  Colo.  A.  «0.   27  F  238. 

Conn. — Lewis  v.  Hartfbrd  Dreds- 
Inc  Ca,  68  Conn.  221,  3S  A  1127; 
Jordan  v.  Patterson,  67  Conn.  473, 
3S  A  521;  Hawley  v.  Belden,  1  Conn. 

»a. 

Fla. — Robinson  v.  Hyer,  35  Fla. 
544.  17  8  745. 

Ga. — ColUna*  V.  Coobran,  121  Oa. 
785,  49  SK  771;  Lewis  v.  Bracken,  97 
Oa.  337,  22  SB  943;  Savannah,  etc., 
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son y.  Proprietors  Lisbon  Bridge,  14 
Me.    201,    31    AmD    49. 

Mass. — C.  W.  Hunt  Co.  y.  Boston 
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249:  Pond  y.  Harris,  113  Mass.  114; 
Benson  y.  Maiden,  etc^  Oasltgbt  Co., 
t  Allen  149;  Brown  v.  Smith,  12  Cush. 
366;  Walte  y.  Gilbert,  10  Cush.  177; 
Regglo  y.  BraggiottI,  7  Cush.  166; 
Smith  y.  Sherman.  4  Cush.  408;  John- 
son V.  Arnold,  2  Cush.  46;  Hayden  y. 
Cabot,  17   Mass.    169. 

HIch. — ^Peters  y.  Cooper,  95  HJch. 
191,-  54  NW  694;  Harrow  Spring  Co. 
V.  Whipple  Harrow  Co.,  90  Mich.  147, 
51  NW  197,  10  AmSR  421;  Murphy  y. 
McGraw,  74  Mich.  318,  41  NW  917. 

Mo. — Rankin  y.  Pacific  R.  Co.,  55 
Mo.  167;  Oardner  y.  Armstrong,  SI 
Mo.  536;  Morrow  v.  Missouri  Pac. 
R  Co.,  140  Mo.  A.  200,  123  SW  1034j 
Athletic  Baseball  Assoc,  y.  St.  Louis 
Sportsman's  Park,  etc..  Assoc,  67 
Mo.  A.  •63';  B.  F.  Myers  Tailoring 
Co.  T.  Keeley,  68  Mo.  A.  491;  Arm- 
strong y.  Missouri  Pac.  R.  Co.,  17  Mo. 
A  403. 

Nebr. — Long  y.  Clapp,  16  Nebr.  417, 
19  NW  467. 

N.  H. — Kennlson  y.  Taylor,  18  N.  H. 

m. 

N.  T. — ^Bernstein  v.  Meecb,  180 
N.  T.  354,  29  NE  256;  Nason  Mfg.  Co. 
V.  Stephens,  127  N.  T.  602,  28  NB  411: 
New  York  y.  Second  Ave.  R.  Co.,  102 
N.  T.  672,  7  NB  906,  65  AmR  839; 
Orr  v.  Bigelow,  14  N.  T.  656;  Wilson 
V.  New  York  Cent.  R.  Co.,  4  Abb.  Dec. 
«18,  3  Keyes  881,  2  Transcr.  A.  298; 
Hoch  v.  Braxmar,  109  App.  Dly.  209, 
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Compton  y.  Heissenbuttal,  IS  NYS 
594  (rey  on  other  grounds  18  NYS 
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126  P  894. 

Or. — Drake  v.    Sears,   8   Or.   SO*. 

Pa. — Dlxon-Wooda  Co.  v.  Phillips 
Glass  Co..  169  Pa.  167,  82  A  4S2;  Col- 
lins v.  Baungardner,  62  Pa.  461;  Du- 
mars  v.  Miller,  34  Pa.  119. 

8.  C. — Nettles  v.  South  Carolina 
R.  Co.,  41  S.  C  L.   190,  62  AmD  409. 

8.  D. — Qleckler  v.  Slayens,  6  S.  D. 
864,    69   NW   1^. 

Tenn. — Brady  y.  Oliver,  125  Tenn. 
695,  147  SW  1135,  41  LRANS  60,  Ann 
CaslOlSC  876;  NashyiUe  v.  Suther- 
land. 94  Tenn.  ie«.  39  SW  228;  Doak 
y.  Snapp,  1  Coldw.  180;  Walker  v. 
Ellis,   1    Sneed  616.     ■ 

Tex. — Gulf,  '  etc.,  R.  Co.  y.  Hume, 
87  Tex.  211,  27  SW  110;  Gulf,  etc.,  R. 
Co.  v.  Loonle,  84  Tex.  259,  19  SW 
S85;  Gulf,  etc,  R.  Co.  y.  McCarty,  82 
Tex.  608,  18  SW  716;  Garrett  v.  Dod- 
son,  (Civ.  A.)  199  SW  676;  Gorman 
First  Nat.  Bank  v.  Mangum,  (Civ.  A.) 
194  SW  647;  Texas  L.  Ins.  Co.  v. 
Huntsman,  (Cly.  A.)  198  SW  456; 
Shurter  y.  Butler,  48  Tex.  Civ.  A.  853, 
94  SW  1084;  Citisens'  Electric  Light, 
etc.,  Ck>.  v.  Gonsales  Water  Power  Co., 
(Civ.  A.)  76  SW  677;  Watkins  y.  Jun- 
ker, (Civ.  A.)  18  SW  1129  [rev  on 
other  grounds  90  Tex.  684,  40  SW 
11];  Osborne  y.  Ayera,  (Civ.  A.)  32 
SW  78;  Westfall  y.  Perry,  (Civ.  A.) 
23  SW  740;  Tompkins  Co.  y.  Galves- 
ton St.,  etc.,  R.  (3o.,  4  Tez.  Civ.  A.  1, 
28  SW  26;  Welder  y.  Dunn,  2  Tex. 
A.  Civ.  Cas.  i  96. 

Vt.— Hathaway  y.  Sabin.  68  Vt.  627, 
22  A  618;  Eureka  Marble  Co.  y.  Wind- 
sor Mfg.  Ca,  61  Vt.  170;  Kayes  v. 
Western  Vermoift  Slate  (^.,  84  Vt. 
81. 

Wash. — Peterman  y.  Goss,  93  Wash. 
184,  160  P  432;  Webster  v.  Beau,  77 
Wash.  444,  137  P  1013,  61  LRANS 
81;  Adamant  Plaster  Mfg.  Co.  y. 
National  Bank  of  Commerce,  6  Wash. 
232,  81  P  634;  Skagit  R.,  etc.,  Co.  y. 
Cole,   2  Wash.  67,  25  P  1077. 

Wis. — Modern  Stael  Structural  Co. 
y.  English  Constr.  Co.,  129  Wis.  81, 
108  NW  70;  CJolbum  y.  Chicago. 
etc.,  R.  Co.,  109  Wis.  877,  85  NW 
364;  Ayres  y.  (Chicago,  etc.,  R.  Co., 
75  Wis.  215,  43  NW  1122;  Poposkey  v. 
Munkwlts,  68  Wis.  822,  32,  NW  35, 
60  AmR  868;  Johannesson  v.  Bors- 
chenlus,  35  Wis.  131;  Hinckley  y. 
Beckwith,  17  Wis.  418. 

Eng. — Le  Blanche  v.  London,  etc., 
R.  Co.,  1  C  P.  "D.  286,  6  ERC  392; 
Walker  v.  Moore,  10  B.  &  C.  416,  21 
ECL  179,  109  Reprint  504;  Prior  v. 
Wilson,  1  L.  T.  Rep.  N.  8.  549. 

Man. — Blomqulst  v.  Tymchorak,  6 
DomLR  837,  22  WestLR  206  [app 
dism  10  DomLR  822]. 

N.  B. — Morrison  v.  European,  etc., 
R.    Co.,    16    N.    B.    396. 

Ont. — Stephenson  v.  Sanltarls,  Ltd., 
30  Ont.  L.  60,  E  OntWN  483:  Mandla 
v.  McMahon,  17  Ont.  A.  34;  Monteith 
y.  Merchants'  Despatch,  etc.,  Co.,  1 
Ont.   47    [app  dism  9  Ont.  A.   282]. 

[a]       XllnatxstloBS.— (1)  Where 

plaintiff  purchased  stock  and  took 
title  thereto  upon  defendant's  agree- 
ment to.  tEjce  and  pay  for  the  stock  at 
later  day,  defendant  in  failing  so  to 
do  was  liable  for  a  stock  assessment 
thereafter  paid  by  plaintiff.  Foley  v. 
Nimocka.  176  Iowa  464,  167  NW 
178.  (2)  Where  the  contractor 
for  the  construction  of  coal  hoist- 
ing towers  with  equipment  for 
a  railroad.  failed  to  complete 
the  work  within  the  time  spe- 
cified, the  railroad  properly  hired  oth- 
er towers,  and  was.  in  so  doing,  en- 
titled to  recover  the  loss  sustained 
In  consequence  of  the  additional  ex- 
pense of  unloading  and  distributing 
coal,  including  demurrage  paid  for 
vessels  which  'were  obliged  to  wait 
to    discharge   at    the    hired    wharves 


while  other  vessels  were  discharg- 
ing, although  the  delay  was  due  to 
the  crowded  condition  of  the  port, 
caused  by  a  coal  strike.  C.  W.  Hunt 
Co.  V.  Boston  El.  R.  Co.,  199  Mass. 
220.    85   NE   446. 

IB.  111. — Igo  V.  Cleveland,  etc,  R. 
Co.,   156  111.  A.   190. 

Ind. — Orr  v.  Dayton,  etc..  Tract. 
Co.,  178  Ind.  40,  96  NE  462.  48 
LRANS  474,  AnnCasl916B  1277. 

La. — ^Dwyer  v.  Tulane  Educational 
Fund,    47   La.  Ann.    1232,   17   S   796. 

Me. — Keellng-Elaster  Co.  v.  Dun- 
ning,   113   Me.    84,    39,    92  A   920    Colt 

Mass. — Warner  y.  Bacon,  8  Gray 
397,  69  AmD  261;  Hayden  y.  Cabot. 
17  Mass.  169. 

Miss. — Yasoo,  etc.,  R.  Co.  y.  Con- 
sumers' Ice,  etc.,  Co.,  109  Miss.  4S, 
67   S   667. 

Mo. — Ramaey  y.  Maberry,  116  Mo. 
A.    569,    116    SW   1066. 

N.  H. — Stevens  v.  Lyford,  7  N.  H. 
360. 

N.  Y. — Rochester  Lantern  Co.  v. 
Stiles,  etc.  Press  Co.,  136  N.  Y.  209, 
11  NB  1018;  Munson  v.  James  Smith 
Woolen  Mach.  Co.,  118  App.  Dly.  898. 
101  NYS  602:  Englesdorf  y.  Sire,  «4 
Hun  209,  18  NYS  907;  Eagle  Tube  <>>. 
v.  Edward  Barr  Co.,  16  Daly  212,  10 
NYS  111  [cit  Booth  V.  Spuyten  Duy- 
vll  Rolling  Mill  Co.,  60  N.  Y.  487]; 
Mitchell  v.  Helnrich  Aeroplane  0>., 
95  Misc.  222.  168  NYS  788;  Steers  v. 
Laird.  S  Misc  408,  21  NYS  168; 
Compton  v.  Heissenbuttal.  13  NYS 
694  [rev  on  other  grounds  16  NYS 
624]. 

Pa. — Spiese  v.  Mutual  Trust  Co.. 
258    Pa.    422,    102   A    121. 

S.  C— Otvens  v.  North  Augusta 
Electric,  etc,  Co.,  91  8.  C  417,  74  SB 
1067. 

Tenn. — ^Walker  v.  Bills,  1  Sneed 
515. 

Tex. — Seago  v.  White,  46  Tax.  Civ. 

A.  639,   100   SW  1016. 

Va. — Slaughter  y.  Denmead,  88  Va. 
1019,    14    SE   833. 

Wis. — Brayton  v;  Chase,  8  Wis.  456. 

Can. — Corbin  v.  Thompson,  89  Cian. 
S.  C  >575;  Wampole  y.  81mard,  89 
Can.   S.  C.  160. 

Alta. — Alfred  v.  Grand  Trunk  Pac 
R.  Co..  6  DomLR  164,  20  WestLR  111. 

Ont. — Colton  v.  Good.   11   U.  C.   Q. 

B.  158.  See  Le  Blanche  v.  London, 
etc,  R.  Co.,  1  C.  P.  D.  286,  6  ERC 
192  (holding  that  plaintiff  could  not 
recover  the  expense  of  hiring  a  sjie- 
cial  train  where  he  had  been  delayed 
on   his  Journey). 

[a]  ninatratloaa.— ( 1 )  Expenses 
caused  In  great  part  by  apprehension 
of  injury  baaed  upon  mere  rumora 
are  not  recoverable  as  damages  for 
breach  of  contract.  Holt  v.  Silver, 
169  Mass.  435,  48  NE  837,  (2)  Where 
it  may  be  Inferred  that,  at  the  time 
of  entering  into  a  contract  for  the 
erection  of  a  sugar  mill  and  engine 
on  plalntifTs  plantation,  it  was  con- 
templated by  the  parties  that  the  mill 
should  be  erected  in  time  to  take 
care  of  the  crop  next  succeeding  tha 
time  of  entering  Into  the  contract, 
and  defendant  failed  to  erect  the 
mill  in  time  to  care  for  such  crop, 
plaintiff  may  recover  damages  for 
loss  of  his  crop  and  extra  wages 
paid  to  his  help  In  consequence  of 
the  delay.  Goodloe  v.  Rogers,  9  La. 
Ann.  273,  61  AmD  205.  (3)  In  the 
absence  of  a  showing  of  fraud  induc- 
ing a  contract  to  give  practical  les- 
sons in  flying,  the  railroad  fare  and 
expenses  from  the  student's  home  to 
the  place  of  instruction  is  not  a 
proper  element  of  damages  for  breach 
of  contract.  Mitchell  v.  Helnrich 
Aeroplane  Co.,  95  Misc.  222.  168  NYS 
728.  (4)  In  a  suit  by  a  subcontrac- 
tor to  recover  on  his  contract,  loss  of 
overhead  expense  caused  by  his  de- 
lay was  not  allowable  as  an  offset 
against  him,  where  the  Item  consist- 
ed of  salaries  paid  the  managing  em- 
ployees of  the  general  contractor  dur- 
ing the  time  when  the  building  waa 
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all  the  circumstanoeg  of  the  partionlar  ease.*"  In. 
«ase  the  expenses  are  discoilnected  with  the  original 
contact  or  form  no  integral  part  within,  the  eon- 
templation  of  the  parties  ht  the  time  that  the  con- 
tract was  made,  there  can  be  no  recovery  ;"■  but 
where  such  damages  are  denied  it  will  always  be 
found  ^hat  the  expenses  claimed  hinge  upon  some 
itefa  of  the  contract  not  within  the  contemplation  of 
the  parties,  or  something  remote  from  the  contract 


itself.^  No  reeoveiy  can  be  had  for  sums  paid  by 
plaintiff  under  a  sense  of  moral  obligation,  where  be 
was  not  legally  liable  therefor.'^         • 

[$  126]  (b)  ExpensM  Incnrrad  in  Beliann 
npon  Oontract.  All  necessary  expenses  incurred  by 
a  party  in  complying  with  the  terms  of  the  eon- 
tract  may  be  recovered  as  damages  in  an  action 
for  the  breacli  thereof.^*  Within  tbis  rule  are  ex- 
penditures made  in  anticipation  of,  or  preparation 


mot  completed  in  other  particulars, 
requlrincr  the  serylceB  of  these  em- 
ployeea,  Irrespective  of  the  subcon- 
tractor's delay.  Peterman  v.  Gross, 
93  Wash.   184.  160  P  432. 

ao.  U.  S.— Cole  V.  U.  8.,  2S  Ct  CI. 
141. 

Ark. — St.  Louis,  etc.,  R,  Co.  ▼. 
Beard,    56   Ark.    309,    19    SW   923. 

Ky. — Seventh  St.  PlanlnK  Mill  Co. 
V.  Schaefer,  99  SW  341.  30  KyL.  62S. 

Me. — ^Watson  v.  Proprietors  Lisbon 
Bridge,  14  Me.  201,  81  AmD  49. 

Mass. — ^Pond  v.  Harris,  113  Mass. 
114;  Hayden  v.  Cabot,   17   Mass.   169. 

Mich. — Murphy  v.  McOraw,  74 
Mich.    318,    41   NW  917. 

Miss. — Taxoo,  etc,  R.  Co.  v.  Con- 
.sumers'  Ice,  etc.,  Co.,  109  Miss.  48,  67 
S    667. 

Oh. — ^Kiralfy  v.  Macauley,  9  Oh. 
Dec.   (Reprint)  883,  17  ClnoLBul  331. 

Tenn. — ^Walker  v.  laUs.  1  Sneed 
61B. 

Tex. — Seagro  v.  White,  45  Tex.  Civ. 
A.    539,    100    SW    1016. 

Wis.— Hinckley  v.  Beckwith,  17 
Wis.   418. 

Eng. — ^Le  'Blanche  v.  London,  etc., 
R.  Co^  1  C.   P.  D.  286,   6  BRC  392. 

N.  B. — Morrison  v.  Buropean,  eto., 
R.  Co.,  16  N.  B.  295.' 

[a]  Test  of  rwonaMsa— .  'One 
mode  of  determlnlnB  what  would  be 
reasonable  is  to  consider  whether 
under  the  circumstances  a  prudent 
person  would  have  adopted  such  a 
course.  Le  Blanche  v.  London,  etc., 
R.   Co..   1   C.   P.  D.   286,   5  ERG  892. 

[b]  Bztm  coat  of  haada  Mid 
«klllsa  labor. — In  an  action  brought 
by  plalntlft  against  defendant  for 
breach  of  agreement  not  to  go  into 
business  for  a  certain  time,  by  rea- 
J90n  of  which  breach  plaintiff  claimed 
that  he  had  been  compelled  to  pay  a 
higher  rate  of  wages,  and  also  that 
A  number  of  his  workmen  had  gone 
to  defendant,  it  was  held  that  plain- 
tiff was  entltledi  to  recover  reasona- 
ble damages  for  extra  cost  of  hands 
and  loss  by  skilled  labor  leaving 
plaintltr  and  going  to  defendant,  and 
that  four  hundred  and  sixty-nine  dol- 
lars were  not  excessive  damages. 
Whittaker  v.  Welch.   16  N.   B.   436. 

[c]  AdTars*  Istsraatav— Where  the 
contractor  abandoned  a  building  con- 
tract, and  the  owner  completed  it,  he 
was  entitled  to  recover  for  the  serv- 
ices of  an  architect  employed  by  him 
In  completing  It,  even  though  the 
contractor  was  an  architect,  and 
agreed  to  give  his  services  free  of 
charge.  Watson  v,  Dewitt  County,  19 
Tex.  Civ.  A.    150,    46   SW   1061. 

31.  Ala. — Mason  v.  Alabama  Iron 
Co..  73  Ala.  270. 

Ark. — Ooodell  v.  Bluff  City  Lumber 
Co.,    67   Ark.    203,    21    SW   104. 

Iowa. — Novelty  Iron  Works  v.  Cap- 
ital City  Oatmeal  Co.,  88  Iowa  524,  66 
NW  618. 

Mass. — Noble  ▼.  Ames  Mfg.  Co.,  112 
Mass.  492. 

N.  Y. — Coppola  V.  Kraushaar,  108 
App.  Dlv.  306.  92  NTS  436;  Deyo  V. 
waggoner,   19  Johns.   241. 

N.  C. — Crawford  v.  Qelser  Mfg.  Co., 
88  N.  C.  654. 

Okl.— Horton  v.  Bherwln,  164  P 
469. 

Or. — Mackey  v.  Olssen,  12  Or.  429, 
.8  P  357. 

Pa. — Beaupland  v.  McKeen,  28  Pa. 
124,  70  AmD  115. 

Tex. — Elmendorf  v.  Classen.  82 
Tex.  472.  49  SW  1048  [rev  (Civ.  A.> 
-47   SW   1023]. 


Utah. — Hawley  v.  Corey,  9  Utah 
176,  83  P  696. 

Wash. — ^Kopcxynskl  v.  Bolcom-Van- 
derhoof  Logging  Co.,  71  Waah.  93, 
127  P  601.  . 

Eng. — Hamlin  v.  Great  Northern  R. 
Co.,  1  H.  &  N.  408,  166  Reprint  1261. 

Ont. — Stephenson  v.  Sanitarls,  Ltd., 
80  Ont.  L.  60,  6  OntWN  483. 

[a]  Zlliurtz»tloBa.i — (1)  Where 
plaintiff,  on  the  promise  of  defendant 
to  make  papers  giving  her  property 
to  plalntltTs  wife  after  defendant's 
death  if  plaintiff  would  move  "from 
his  residence"  to  defendant's  home 
and  take  care  of  her,  moved  his  build- 
ings on  to  defendant's  property,  he 
cannot  recover  thArefor,  on  defend- 
ant's repudiation  of  the  agreement 
and  refusal  to  allow  plaintiff  to  re- 
move them,  moving  the  buildings 
having  been  either  a  gratuitous  act, 
or  at  most  a  means  by  which  plain- 
tiff enabled  himself  to  do  his  stipu- 
lated part.  Kenerspn  v.  Colgan,  164 
Mass.  166,  41  NB  122.  (2)  In  anr  ac- 
tion by  the  surety  on  a  promissory 
note  against  the  payee  for  breach  of 
contract  to  forbear  payment  thereof, 
the  surety  is  entitled  to  recover  as 
damages  the  amount  paid  by  him  to 
the  payee  as  the  consideration  for 
the  contract,  and  the  costs  which  he 
paid  in  the  suit  on  the  note,  but  not 
for  any  consequential  damages,  or 
for  any  trouble  and  expense  he  had 
been  put  to  in  rallying  the  money  to 
pay  the  note.  Deyo  v.  Waggoner, 
19   Johns.    (N.   T.)    241. 

as.  U.  S.— Fowls  V.  Park,  48  Fed. 
780 

Ala. — ^Burton  v.  Henry,  90  Ala.  281, 
7  S  926. 

Ark. — Goodell  v.  BlutC  City  Lumber 
Co..  67  Ark.  203.  21  SW  104. 

Iowa. — Rarldan  v.  Central  Iowa  R. 
Co.,   69    Iowa   627,  29   NW  699. 

Ky. — Singleton  v.  Kennedy,  t  B. 
Men.   222. 

Mass. — Warner  v.  Bacon,  8  Gray 
397.  69  AmD  268. 

N.  H.— Richards  v.  Whittle,  1«  N. 
H.  269;  Stevens  v.  Lyford,  7  N.  H. 
360.  < 

N.  Y. — Shepard  T.  Ryers,  16  Johns. 
497. 

N.  C. — Crawford  v.  Oelser  Mfg.  Co., 
88  N.  C.  554. 

Pa. — Beaupland  v.  McKeen.  28  Pa. 
124.   70   AmD   115. 

Wash. — Adamant  Plastering  Mfg. 
Co.  V.  National  Bank  of  Commerce,  6 
Wash.    232.    31    P    684. 

[a]  ZIlnatratioBa. — (1)  In  an  ac- 
tion for  the  breach  of  a  covenant 
contained  in  an  agreement,  plaintiff 
cannot  recover  back  money  which  he 
has  paid  defendant  to  Induce  him  to 
enter  into  the  agreement,  the  agree- 
ment being  still  subsisting  and  un- 
resoinded.  Shepard  v.  Ryers,  16 
Johns.  (N.  T.)  497,  (2)  Where  one 
advertises  and  sella  a  proprietary 
article  in  a  speclQed  territory  in  vio- 
lation of  a  contract,  the  other  party 
cannot  recover  as  damages  any  mon- 
ey spent  by  him  in  advertising  for 
the  purpose  of  counteracting  the  ef- 
fect thereof,  since  he  might  In  the 
flrst  instance  have  resorted  to  the 
courts  for  the  protection  of  his 
rights.  Fowlo  V.  Park,  48  Fed. 
789 

sis.  Orr  T.  Dayton,  etc..  Tract.  Co., 
178  Ind.  40,  96  NE  462,  48  LRAN8 
474,  AnnCasl915B  1277;  Lowe  v.  Nel- 
son. 7  Porto  Rico  Fed.  276. 

94.  Cal. — Grosse  v.  Petersen.  80 
Cal.  A.    482,   168   P  511. 


Conn. — ^Hawley  v.  Belden,  1  Conn. 
93. 

ba. — McKenzle  v.  Mitchell,  12S  Ga. 
72,  61  SE  34;  Bryan  v.  Soutiiwestern 
R.  Co.,  41  Ga.  71;  Coweta  Falls  Mfg. 
Co.  V.  Rogers,  19  Ga.  416,  (5  AmD 
602;  Freeman  v.  Petty,  (A.)  »i  SE 
737. 

111. — St.  Louis,  etc.,  R.  Co.  ▼.  Cappi, 
72  111.   188. 

Iowa. — Novelty  Iron  Works  v.  Cap- 
ital City  Oatmeal  Co.,  88  Iowa  624,  h 
NW  618. 

Kan. — Paola  Gas  Co.  v.  Paola  Glass 
Co.  66  Kan.  614,  44  P  621,  64  AinSR 
598. 

Ky. — Henderson  Bridge  Co.  v. 
0<Connor,  88  Ky.  303,  11  SW  18,  957, 
11  KyL  146?  Kentucky  Tobacco  As- 
soc. V.  Ashby,  9  KyL  109. 

Me. — McPheters  v.  Moose  River 
Log  Driving  Co.,  78  Me.  329,  5  A  270. 

Mo. — ^Wallace  v.  Workman,  187  Mo. 
A.  113,  118,  173  SW  85  [cit  C7CI; 
Athletic  Baseball  Assoc,  v.  St  Louis 
Sportsman's  Park,  etc.,  Assoc,  67  Ma 
A.    653. 

Nebr.— Barr  v.  Kimball,  43  Nebr. 
766,  62  NW  196;  Bryant  v.  Barton,  32 
Nebr.   613,    49    NW    331. 

N.  H. — ^Woodbury  v.  Jones,  44  M, 
H.  206. 

N.  M. — Orman  v.  Hager,  3  N.  M. 
881     9  P  363 

N.  Y. — NIcholla  ▼.  American  Steel, 
etc.,  Co.,  117  App.  Dlv.  21,  102  NTS 
227  [aff  191  N.  Y.  564  mem,  85  NB 
1113  mem];  Nelson  v.  Hatch,  70  App. 
Dlv.  206.  75  NY8  389  [aff  174  N.  T. 
646  mem,  67  NB  1085  mem];  Day  t. 
New  York  Cent.  R.  Co.,  22  Hun  411 
[aff  89  N.  Y.  616  mem];  Parmalee  v. 
WUka,  22  Barb.  539;  Fagen  v.  Davi- 
son, 9  N.  Y.  Super.  168;  Healy  v. 
Bulkley,  10  NYS  702. 

N.  C. — Waynesville  Wood  Mfg.  Co. 
V.  BerUn  Mach.  Works,  144  N.  C 
689.    57   SB  466. 

Oh.— Seely  v.  State,  11  Oh.  SOI; 
Klralfy  v.  Macauley,  9  Oh.  Dec  (Re- 
print) 833,  17  cBcLBul  831;  HUl  v. 
Anderson.    9   OhS&CP    480. 

Pa. — Glasse  v.  Stewart,  32  Fa.  Sn- 
per.    386. 

S.  C. — Martin  y.  Seaboard  Air  Us* 
R.  Co.,  70  S.  C.  8,  16,  48  SB  616  [dt 
Cyc]. 

S.  D. — Gleckler  v.  Slavena,  6  a  D. 
864,   69  NW  823. 

Tex. — ^Watklns  v.  Junker,  (Civ.  A) 
38  SW  1129  [rev  on  other  grounds  90 
Tex.    684.    40   SW   11]. 

Vt.— Forsyth  v.  Mann,  68  Vt  11«, 
34  A  481,  32  LRA  788;  Hathaway  v. 
Sabin,    63  Vt.   527,   22  A  633. 

Wash. — Webster  v.  Beau,  77  Wash. 
444,  137  P  1013,  51  LRANS  81;  Skagit 
R.,  etc.,  Co.  V.  Cole,  2  Waah.  67,  H 
P  1077. 

Wis. — Johannesson  v.  Borschenius, 
36   Wla.   131. 

Eng. — Walker  v.  Moore,  10  B.  « 
C.  416,  21  BCL  179,  109  Reprint  504. 

Alta. — Norquay  v.  Grand  Trunli 
Pac    Town,  etc.,  <3o.,   9   Alta.  L.  190. 

N.  B.— Murchle  v.  MaU  Pub.  Co.,  42 
N.  B.  36. 

Ont. — McEwan  ▼.  McLeod.  46  n.  C 
Q.  B.  286   [aff  9  Ont.  A.  2391. 

[a]  IU«atnMoaa<— (1)  Where  in 
accordance  with  the  contract  a  per- 
son has  been  Induced  to  change  bis 
then  present  place  of  abode,  the  ex- 
penses connected  with  his  removal 
can  be  recovered  in  case  of  breach 
of  the  contract  Bryant  v.  Barton. 
32  Nebr.  613.  49  NW  331;  Woodbury 
V.  Jones,  44  N.  H.  206.  (2)  Where 
a    party    agrees    to    demise    ceruli 


For  later  oaaea,  daralopneata  and  ohaaraa  in  the  law  see  cumulative  Annotatlona,  aame  title,  page  and  note  number. 
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for,  performance.** 
[i  127]     (3)    Injuries  to  Person  **-<(»)  In  Gen- 

enL  Under  the  general-'  role  a  recovery  may  be 
had  for  the  reasonable  apount  of  expenses  neces- 
sarily incurred  by  plaintiff  aa  a  result  of  a  wrong 
occasioning  a  personal  injury .^^  So  the  party  is  en- 
titled to  expenses  incurred  in  the  employment  of 
assistance  in  his  ordinary  duties  or  business.**  Al- 
though a  person  sustaining  an  injury  is  already  ill, 
there  may  be  a  recovery  for  additional  expenses  oc- 
casioned by  the  injury.^*     A  plaintiff  is  not  en- 


premises  .to  another,  who  proceeds 
with  his  Tamlly  and  furniture  to  the 
place  where  the  premises  are  situ- 
ated, and  the  landlord  refuses  to 
give  possession,  the  tenant  may  re- 
cover the  damages  sustained  l>y  him 
by  such  removal  of  bis  family  and 
furniture,  although  special  damage 
is  not  alleged  In  the  declaration. 
DrigKS  V.  Dwight,  17  Wend.  (N.  T.) 
71,  31  AmD  283.  (3)  Where  a  prop- 
erty owner,  by  reason  of  the  condi- 
tions of  a  grant  by  the  city  of  the 
right  of  way  to  a  railroad,  Is  entitled 
to  recover  from  such  company  for 
damages  to  his  business  caused  by 
the  construction  of  the  road,  and  for 
the  expense  of  removing  such  busi- 
ness to  a  place  Where  it  would  not 
be  interrupted  by  the  operation  ot 
the  road,  he  Is,  in  case  he  should 
choose  to  remain  and  submit  to  the 
interruption  of  his  business,  entitled 
to  recover  as  damages  the  necessary 
cost  of  removing  to  a  place  free  from 
such  Interruption.  St.  Louis,  etc.,  R. 
Co.  V.  Capps,  72  111.  188.  (4)  Where 
a  tenant  was  induced  to  take  the 
lease  by  false  representations  as  to 
the  condition  of  the  premises,  and 
because  of  their  condition  he  was 
compelled  to  move  his  business 
therefrom,  he  may  recover  as  dam- 
ages the  actual  expense  of  such  re- 
moval. Barr  v.  Kimball,  43  Nebr. 
T6e,  62  NW  196.  (5)  Where  a  foun- 
dry company  having  a  contract  to 
deliver  steel  Ingots  to  a  steel  com- 
pany at  the  actual  cost  of  the  ma- 
terial, labor,  and  fuel  used  In  their 
manufacture,  plus  fifteen  per  cent, 
purchased  materials  in  advance  of 
actual  need  in  the  supposed  Interest 
of  the  steel  company,  the  steel  com- 
pany is  chargeable,  on  a  breach  of 
the  contract,  with  the  loss  on  such 
materials.  Pittsburg  Steel  Pdry.  v. 
Pittsburg  Steel  Co.,  223  Pa.  430,  72 
A  813. 

[b]  Applloatton  of  mile^— In  ac- 
tion for  breach  of  contract  against 
a  soap  company  which  agreed  to 
manufacture  soap  according  to  for- 
mula and  used  too  little  of  a  secret 
ingredient,  the  measure  of  plaintiff's 
damages  was  at  least  the  difference 
between  his  expenditures.  Including 
the  value  of  his  services,  and  the 
sum  received  by  him  from  sales  un- 
til the  market  was  destroyed  by  de- 
fendants' breach.  Qrosse  v.  Peter- 
sen, 30  Cal.  A.  482,  158  P  611. 

as.  U.  S. — Curran  v.  Smith,  149 
Fed.  945.  81  CCA  537;  Smith  v.  Cur- 
ran. 138  Fed.  150;  Grlffen  v.  Sprague 
Electric  Co.,  116   Fed.   749. 

Ala. — Blxby-Thelsen  Co.  v.  Evans, 
]"i  Ala.  571,  57  S  39;  Blxby-Thelrson 
Lumber  Co.  v.  Bvans,  167  Ala.  431,  62 
S  843,  140  AmSR  47.  29  LRANS  iH: 
Hardaway-Wright  Co.  v.  Bradley,  168 
Ala.  59«.  51  S  21. 

„  Cal. — Cedarberg  v.  Robinson,  100 
Cal.  93,  34  P  626: 

,  Iowa. — Novelty  Iron  Works  v.  Cap- 
ital City  Oatmeal  Co.,  88  Iowa  624,  66 
NW  518. 

Kan.— King  v.  Perfection  Block 
Hach.  Co.,  81  Kan.  809,  814,  106  P 
Wn  [clt  Cyc]. 

„  Ky. — New  Domain  Oil,  etc.,  Co.  v. 
Poeley,   107    SW   1186,    82   KyL.    1181. 

Mass.— Pond   v.   Harris,   113   Mass. 

Mo. — ^Hammond  v.  Beeson,  112  Mo. 
190,   20   SW   474;   Claudius   y.    West 
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End  Heights  Amusement  Co..  109  Mo, 
A.    346,  84  SW  354. 

Nebr. — Bryant  v.  Barton,  32  Nebr. 
613,  49  NW  331. 

N.  J.— Holt  v.  United  Security  L. 
Ins.,  Co.,   76   N.  J.   U  686.  72  A  301, 

21  LrANS   691. 

N.  Y. — Bernstein  v.  Meech,  130 
N.  T.  354,  29  NE  225;  Nelson  v. 
Hatch,  70  App.  Qiv.  206,  75  NTS  389 
[aff  174  N.  Y.  646,  67  NB  1086]:  Reed 
v.  McConnell,  62  Hun  153,  16  NTS  586 
[aff  133  N.  Y.  425,  31  NE  22];  May  v. 
Breunlg,  120  NYS  98;  Abbey  v.  Mace, 
19  NYS  375  Caff  141  N.  T.  574  mem, 
36  NE  346  mem]. 

Tex. — Peacock  v.  CoUrane,  (Civ.  A.) 
116  SW  889:  Watklns  v.  Junker, 
(Civ.  A.)  38  SW  1129  [rev  on  other 
grounds  90  Tex.  684.  40  SW  11]. 

Vt.— Hathaway  v.  Sabln,  63  Vt.  627, 

22  A  633. 

ae.  Bsoorarr  ^7  p«uM«t  la  eaa* 
of  tnSuxj  to  ohild  see  Parent  and 
Child  [29  Cyc  1652]. 

97.  Ala. — Southern  R.  Co.  ▼.  Pe- 
ters, 194  Ala.  94,  69  S  611. 

Cal. — Kline  v.  Santa  Barbara  Con- 
sol.  R.  Co.,  150  Cal.   741,  90  P  125. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Patterson,    9    App.    423. 

111. — Baker  v.  Taylorvllle  R.  etc., 
Co.,  ^164.  111.  A.  232. 

Miss. — Holllnshed  v.  Yazoo,  eta,  R. 
Co.,  99  Miss.   464.   65  S  40. 

Mo. — Dean  v.  Wabash  R. .  Co.,  229 
Mo.    425,    129    SW  963. 

Tex. — Kuehn  v.  Neugebauer,  (Civ. 
A.)   204  SW  369. 

See  also  cases  Infra  this  and  fol- 
lowing  sections. 

[a]  ninsttatloas^  ( 1 )  Where  a 
person  injured  in  a  street  car  acci- 
dent was  rendered  to  some  extent 
unable  to  care  for  herself,  and  her 
Injury  necessitated  the  hiring  of 
somebody  to  care  for '  her,  such  re- 
sult was  an  element  to  be  consid- 
ered in  assessing  her  damages. 
Kline  v.  Santa  Barbara  Consol.  R. 
Co.,  160  Cal.  741,  90  P  125.  (2)  Where 
after  plaintiff  was  injured  In  a 
wreck  he  was  taken  to  a  hotel  where 
he  wa^  attended  gratuitously  by  his 
slater  arid  cousin,  the  cost  of  their 
board  at  the  hotel  while  nursing 
plaintiff  was  a  legitimate  Item  of  ex- 
pense Incurred  in  consequence  of 
plaintiff's  injury.  Dean  v.  Wabash 
R.  Co.,  229  Mo.  426.  129  SW  953. 

38.  Del. — WUman  v.  People's  R. 
Co..  20  Del.  260,  55  A  332. 

111. — North  Chicago,  etc.,  R.  Co.  v. 
Zelger,  182  111.  9,  54  NE  1006,  74  Am 
SR  157;  North  Chicago,  etc.,  R.  Co.  v. 
Zelger,  78  111.  A.  463  [aff  182  111.  9, 
54  NB  1006,  74  AmSR  147]. 

Kan. — Boddlngton  v.  Kansas  City, 
96   Kan.   189,   148  P  262. 

Miss. — Yaxoo,  etc.,  R.  Co.  v.  Wil- 
liams. 114  Miss.  236,  74  S  836.  , 

N.  H. — Emery  v.  Boston,  etc.,  K. 
Co.,   67  N.  H.  484,  36  A  367. 

N.  Y. — Qumb  v.  Twenty-third  St. 
R.  Co.,   58  N.  Y.  Super.  1.  669. 

Pa. — Gllmore  v.  Philadelphia  Rapid 
Transit  Co..  263  Pa.  643,  98  A  698; 
Willis  V.  Second  Ave.  Tract.  Co.,  1811 
Pa.    430,   42   A   1. 

[a]  AppUcatloiL  of  Tal»4 — A  per- 
son who,  as  a  result  of  an  Injury,  is 
compelled  to  employ  a  servant  to  do 
her  household  work  is  entitled  to 
damages  for  the  expense  of  keeping 
such  servant.  Willis  v.  Second  Ave. 
Tract.  Co.,  189  Pa.  430,  42  A  1. 


titled  to  recover  for  his  living  expenses  during  the 
period  of  disability  occasioned  by  an  injury,  where 
it  does  not  appear  that  they  were  increased  by  the 
injury.^"  But  he  is  entitled  to  compensation  for  an 
increase  in  such  expenses  occasioned  by  the  in- 
jury.'i 

[i  128]  (b)  Medical  Attention,  Nwsing,  and 
Medicine — aa.  In  OeneraL  In  actions  for  injury  to 
the  person,  necessary  and  reasonable  expenses  for 
medical  attention,  medicine,  and  nursing  may  be 
recovered  ^for,**  and  this  rule  applies  to  expenses 


88.  Emery  v.  Boston,  etc.,  R.  Co., 
67  N.  H.  434,  36  A  367. 

aa  Oraeber  v.  Derwln,  iS  CaL 
496;  Vedder  v.  Delaney,  122  iMra  683. 

98  NW   373. 

81.     Irrgang  v.  Ott.  9  Cat  A.  440. 

99  F  628 ;  Texas  Tract.  Co.  v.  Hanson. 
(Tex.  Civ.  A.)    143  SW  214. 

'  38.  U.  S.— Vicksburg,  etc.,  R.  Co. 
V.  Putnam  118  U.  S.  646,  7  SCt  1,  10 
It.  ed.  267;  Denver,  etc.  R.  Co.  v. 
Lorentsen,  79  Fed.  291,  24  CCA  698; 
Alijandro  v.  Wallace,  66  Fed.  621, 
6  CCA  54;  Davidson  v.  Southern  Pao. 
Co.,  44  Fed.  476;  Bowas  v.  Pioneer 
Tow  Line,  3  F.  Cos,  No.  1,718,  2  Sawy. 
21;  Beardsley  v.  Swann,  4  F.  Cas. 
No.  1,187,  4  McLean  333;  The  D.  S. 
Gregory,  7  F.  Cas.  No.  4,100,  2  Ben. 
226  [aff  9  Wall.  613,  19  L.  ed.  787]. 

Ala. — Alabama  Oreat  Southern  R. 
Co.  V.  Flinn,  74  S  246;  Central  of 
Georgia  R.  Co.  v.  McNab,  18D  Ala. 
332,  43  S  222;  Montgomery  St.  R.  Co. 
V.  Mason,  133  Ala.  608,  32  S  261:  Ala- 
bama Great  Southern  R.  Co.  v.  81- 
nlard.  123  Ala.  557.  26  S  689;  South, 
etc.,  R.  Co.  v.  McLendon,  63  Ala.  266: 
Forbes  v.  Loftln.  50  Ala.  386. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Blackburn,  15  SW^  469. 

Conn. — Ashcraft  v.  Chapman,  38 
Conn.  230;  Seger  v.  Barkhamsted,  22 
Conn.  290. 

Del. — Ford  v.  Charles  Warnsr  Co, 
16  Del.  88,  37  A  39:  Robinson  v. 
Simpson,  18  Del.  398,  82  A  287;  War- 
ner v.  Chamberlain.  12  DeL  18,  SO 
A  638. 

D.  C. — Larmon  v.  District  of  Co- 
lumbia, 16  D.  C.  830. 

Ga. — Smith  v.  Overby,  30  Ga.  241. 

111.— Chicago  City  R.  Co.  v.  Henry, 
218  111.  92,  96,  76  NE  758  [clt  Cyc]; 
Illinois  Cent.  R.  Co.  v.  Jernigan.  198 
111.  297,  65  NE  88  [aff  101  111.  A.  11; 
Chicago,  etc.,  R.  Co.  v.  Cleminger,  178 
111.  536,  58  NE  320  [aff  77  111.  A. 
186];  Consolidated  Coal  Co.  v.  Haen- 
ni,  146  111.  614,  35  NE  162;  La  Salle 
V.  Porterfleld.  138  111.  114,  27  NE 
937;  Chicago,  etc.,  R.  Co.  v.  Holland, 
122  111.  461,  13  NB  145:  Sheridan  v. 
Hibbard,  119  111.  307,  9  NE  901;  Chi- 
cago V.  Langlass,  66  111.  361;  Toledo, 
etc.,  R.  Co.  V.  Baddeiey,  64  111.  19,  6 
AmR  71;  Pierce  v.  MlUay,  44  111.  189; 
Peoria  Bridge  Assoc,  v.  Loomis,  20 
111.  235,  71  AmD  263;  Sturm  v.  Con- 
solidated Coal  Co.,  158  111.  A.  1  [aff 
248  111.  20,  93  NB  345]-  Chicago  v. 
Qurrell,  137  111.  A.  377;  Chicago,  etc., 
R.  Co.  V.  Harrington,  77  111.  A.  499; 
St.  Louis  Cons.  Coal  Co.  v.  Schei- 
ber,  66  111.  A.  304  [aff  167  111.  639^  47 
NE  1062] ;  Illinois  Cent.  R.  Co.  v.  Cole, 
62  111.  A.  480  [aS  166  111.  834.  46 
NB  276]. 

Ind. — Indianapolis  v.  Gaston,  68 
Ind.  224;  Nappanee  v.  Ruckman,  7 
Ind.  A.   361,  34  NB  609. 

Iowa. — Kendall  v.  Albia,  73  Iowa 
241,  34  NW  833;  Varnham  v.  Council 
Bluffs,  52  Iowa  698,  3  NW  792:  Moore 
V.  CentrarR.  Co.,  47  Iowa  688;  Mc- 
Kinley  v.  Chicago,  etc.,  R.  Co.,  44 
Iowa  314,  24  AmR  748;  Muldowney 
V.  Illinois  Cent.  R.  Co.,  36  Iowa  462; 
Lucas  V.  Flinn.  35  Iowa  9. 

Kan. — Missouri,  etc.,  R.  Co.  v. 
Weaver,  16  Kan.  456;  Tefft  v.  Wil- 
cox, 6  Kan.  46;  Hutchinson  v.  Van 
Cleve,  7  Kan.  A.  676,  63  P  888;  Abi- 
lene V.  Wright,  4  Kan.  A.  708,  46  P 
716.  , 

Ky.— Kentt^§^^ecfi?,»«.J%'  l9^  I^ 
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wbieh  may  have  been  incurred  because  of  injuries 
to  a  person  for  whom  plaintiff  is  legally  respon- 
sible.** So  there  may  be  a  recovery  of  traveling  ex- 
penses   on    trips    undertaken    for    the    benefit    of 


health,**  or  to  secure  special  medical  or  surgical 
treatment.**  To  constitute  a  recoverable  element  of 
damage  the  expense  must  have  been  "neeessaTy" 


Ackley,    87    Ky.    278,    8    SW    691,    10 
KyL  170,  12  AmSR  463. 

Me. — Blackman  v.  Proprietors  Oar- 
diner,  etc.,  Bridge,  75  Me.  214;  San- 
ford  V.  Augusta,  32  Me.  536;  Mason 
y.   Ellswortli.   32  Me.   271. 

Md. — McHahon  v.  Nortliern  Cent. 
R.  Co.,  39  Md.  438;  Pittsburgh,  etc, 
R.  Co.  V.  Andrews,  36  Md.  129,  17 
AmR   Seg. 

Mass. — Barron  v.  Watertown,  211 
Mass.  46.  97  NB  622;  McGarrahan  v. 
New  2irk.  etc.,  R.  Co.,  171  Mass.  211, 
50  NET^IO;  Jolinaon  v.  Holyolie,  105 
Ma.ss.  80;  Smith  v.  Holcomb,  99  Mass. 
552:  Ballou  v.  Farnum,  11  Allen  73. 

Mich. — ^Prlebe  v.  Moorland  Tp.,  162 
Mich.  110,  127  NW  19;  Styles  v.  De- 
catur, 131  Mich.  443,  91  NW  622; 
Williams  v.  West  Bay  City,  119  Mich. 
395,  78  NW  328;  Lacas  v.  Detroit 
City  R.  Co.,  92  Mich.  412,  52  NW 
745;  Kinney  v.  Folkerts,  84  Mich.  616, 
48  NW  283;  Sherwood  v.  Chicago, 
etc.,  R.  Co.,  82  Mich.  374,  46  NW  773; 
Welch  V.  Ware,  32  Mich,  77. 

Miss. — Memphis,  etc.,  R.  Co.  T. 
Whitfield,   44   Miss.    466,   7   AmR  669. 

Mo. — Stephens  v.  Hannibal,  etc.,  R. 
Co..  96  Mo.  207,  9  SW  689,  9  AmSR 
336;  Whalen  v.  St.  Louis,  etci,  R. 
Co.,  60  Mo.  323;  West  v.  Forrest,  22 
Mo.  344;  McLaln  v.  St.  X.ouls,  etc.,  R. 
Co.,  100  Mo.  A.  374,  73  SW  909;  Flem- 
ing V.  Kansas  City  Suburban  Belt 
R.  Co.,  89  Mo.  A.  129;  Chartrand  v. 
Southern  R.  Co.,  57  Mo.  A.  426;  Stel- 
ner  v.  Moran,  2  Mo.  A.  47. 

Nebr. — Omaha,  etc.,  R.  Co.  v.  Em- 
mlnger,  57  Nebr.  240,  77  NW  676; 
Oolder  v.  Lund,  60  Nebr.  867,  70  NW 
379;  Friend  y.  IngersoU,  39  Nebr. 
717,  58  NW  281. 

Nev. — Cohen  v.  Kureka,  etc.,  R.  Co., 
14  Nev.  376;  Johnson  v.  Wells.  6 
Nev.  224,  3  AmR  245. 

N.  H. — Holyoke  v.  Orand  Trunk  R. 
Co..  48  N.  H.  641;  Hopkins  v.  Atlan- 
tic, etc.,  R.  Co..  36  N.  H.  9,  72  AmD 
287;  Leighton  v.  Sargent,  31  N.  H. 
119.   64  AmD  823. 

N.  T. — Feeney  v.  Long  Island  R. 
Co.,  116  N.  T.  375,  22  NE  402,  5  LRA 
544  faff  6  NTSt  631;  Leeds  v.  Met- 
ropolitan Ganllght  Co.,  90  N.  Y.  26; 
Sheehan  v.  Edgar,  58  N.  T.  631;  Met- 
calf  V.  Baker,  67  N.  Y.  662  mem; 
Filer  V.  New  York  Cent.  R.  Co.,  49  N. 
Y.  42;  Sloan  v.  New  York  Cent.  R. 
Co..  46  N.  Y.  126;  Williams  v.  Van- 
derbilt,  28  N.  Y.  217,  84  AmD  333; 
Ransom  v.  New  York,  etc.,  R.  Co.,  15 
N.  Y.  416;  Jones  v.  New  York  Cent., 
etc..  R.  Co.,  99  App.  Div.  1,  90  NYS 
422;  Reynolds  v.  Niagara  Falls, 
81  Hun  353,  30  NYS  954:  Walker  v. 
Brie  R.  Co.,  63  Barb.  260;  Ford  v. 
Jones,  62  Barb.  484;  Morse  v.  Au- 
burn, etc.,  R.  Co.,  10  Barb.  621; 
Morsemann  v.  Manhattan  R.  Co.,  16 
Daly  249,  10  NYS  105;  Brlgnoli  ▼. 
Chicago,   etc.,  R.   Co..    4   Daly  182. 

N.  C. — Allen  v.  Durham  Tract.  Co., 
144  N.  C.  288.  56  BE  942;  Wallace  y. 
Western  North  Carolina  R.  Co.,  104 
N.    C.    442,   10    SE   652. 

Oh. — Klein  v.  Thompson,  19  Oh. 
St.  569;  Ohliger  v.  Toledo.  20  Oh.  Cir. 
Ct.  142,  10  Oh.  Clr.  Dec.  762;  Toledo 
Electric  St.  R.  Co.  v.  Tucker,  18  Oh. 
Cir.  Ct.   411,  7  Oh.  Cir.  Dec.  169. 

Okl. — Choctaw,  etc.,  R.  Co.  v.  Bur- 
gess. 21  Okl.  653.  97  P  271  [writ  of 
error  dlsm  219  V.  S.  690,  31  SCt  471, 
55  L.  ed.  348];  Willet  v.  Johnson.  13 
Okl.   563,   76   P  174. 

Or. — Busch  y.  Robinson,  46  Or.  639, 
81  P  237;  Oliver  v.  Northern  Pac. 
Transp.  R.  Co.,  3  Or.  84. 

Pa. — Lake  Shore,  etc.,  R.  Co.  y. 
Frantz,  127. Pa.  297,  18  A  22,  4  LRA 
3R9;  Hawes  v.  O'Reilly.  126  Pa.  440, 
17  A  842;  Scott  Tp.  v.  Montgomenr, 
95  Pa.  444;  McLaughlin  v.  Corry,  77 
Pa.  109,  18  AmR  432;  Pennsylvania, 
etc..  Canal  Co.  v.  Graham,  63  Pa.  290, 


3  AmR  649;  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  3)9.  98  AmD  229;  Smith 
V.  East  Mauch  Chunk.  3  Pa.  Super. 
495;  Breary  v.  Philadelphia  Tract. 
Co..  5  Pa.  Diet.  95. 

Philippine. — ^Algarra  v.  Sandejas,  27 
Philippine  284. 

Porto  Rico. — Wood  v.  Valdea,  4 
Porto  Rico  Fed.  166;  Gusman  v, 
Herencia,  4  Porto  Rico  Fed.  105; 
Fernandez  v.  Valdes.  4  Porto  Rico 
Fed.  48;  Rba  v.  Puig,  19  Porto  Rlco 
366,   377   [clt  Cyc]. 

S.  C. — Parker  v.  South  Carolina, 
etc  R.  Co.,  48  S.  C.  364,  26  SE  669; 
Hart  V.  Charlotte,  etc.,  R.  Co.,  33  S. 
C.   427.   12  SE  9.   10   LRA   794. 

Tex. — International,  etc..  R.  Co.  v. 
Terry,  62  Tex.  380,  60  AmR  529; 
Tarrant  County  Tract.  Co.  v.  Brad- 
shaw.  (Civ.  A.)  185  SW  951;  Texas 
Tract.  Co.  v.  Hanson,  (Civ.  A.) 
143  SW  214;  Citizens'  R.,  etc., 
Co.  V.  Johns,  62  Tex.  Civ.  A. 
489,  116  SW  62;  Texas,  etc.,  R.  Co. 
V.  Clippenger,  47  Tex.  Civ.  A.  510.  106 
SW  155;  Dallas  Cons.  Electric  St.  R. 
Co.  V.  McAllister,  41  Tex.  Civ.  A.  131, 
90  SW  933;  Houston,  etc.,  R.  Co.  v. 
Mccarty,  40  Tex.  Civ.  A.  364,  89  SW 
805;  Texas,  etc.,  R.  Co.  v.  McDowell, 

40  Tex.  Civ.  A.  28,  88  SW  415;  Deni- 
son,  etc.,  R.  Co.  v.  Barry,  (Civ. 
A.)  80  SW  634;  San  Antonio, 
etc.,  R.  Co.  V.  Moore,  31  Tex. 
Civ.  A.  371,  72  SW  226;  Galveston, 
etc.,  R.  Co.  ▼.  Bckles,  25  Tex.  Civ.  A. 
179,  60  SW  830;  Chicago,  etc.,  R.  Co. 
V.  Boyles,  11  Tex.  Civ.  A.  622,  33  SW 
247;  San  Antonio,  etc.,  R.  Co.  v.  Kel- 
ler, 11  Tex.  Civ.  A.  569,  32  SW  847; 
Galveston,  etc..  R.  Co.  v.  Waldo,  (Civ. 
A.)  32  SW  783;  San  Antonio,' etc.^  R. 
Co.  V.  Gwynn.  4  Tex.  A.  Civ.  Cas.  ( 
219,   16  SW  609. 

Utah. — ^Wilson  v.  Southern  Pac 
Co.,  13  Utah  362.  44  F  1040,  67  AmSR 
766;  Glblln  v.  Mclntyre,  2  Utah  384 
[aff  26  L.  ed.  6721. 

Vt. — Trow   V.   Thomas,   70  Vt,   680, 

41  A  652;  Bovee  v.  Danville,  63  Vt. 
183;  Nones  v.  Northouse,   46  Vt.   687. 

Va. — Dreyfus  v.  Wooter,  96  SB  236. 

Wash. — Kirk  v.  Seattle  Electric  Co., 
68  Wash.  283,  108  P  604,  31  LRANS 
991.  See  Nelson  v.  Western  Steam  Nav. 
Co.,  62  Wash.  177,  100  P  325;  Shaw  v. 
Seattle,  39  Wash.  690,  81  P  1057. 

Wis. — Berg  v.  U.  S.  Leather  Co.,  126 
Wis.  262,  104  NW  60;  Crouse  v.  Chi- 
cago, etc.,  R.  Co.,  102  Wis.  196,  78 
NW  446,  778;  Kllegel  v.  Altken,  94 
Wis.  432,  69  NW  67,  59  AmSR  901, 
35  LRA  249;  Hulehan  v.  Green  Bay, 
etc.,  R.  Co.,  68  Wis.  520,  32  NW  529; 
Stewart  v.  Rlpon,  38  Wis.  584;  Ripon 
v.  Bittel,  30  Wis.  614;  Goodno  v.  Osh- 
kosh,  28  Wis.  300. 

Eng. — Theobald  v.  Railway  Pass. 
Assur.  Co.,  10  Exch.  46,  166  Reprint 
349. 

Ont. — ^Hamilton  v.  Hamilton  R.  Co., 
9  OntWR  807. 

[a]  Beasoa  for  Txd*, — "The  rule 
whereby  such  expenditures  are  re- 
covered is  based  upon  the  doctrine  of 
avoidable  consequences.  It  is  the 
duty  of  the  person  injured  to  exer- 
cise reasonable  precautions  in  order 
to  render  the  Injury  as  slight  as  pos- 
sible. Failing  to  perform  that  duty, 
he  cannot  recover  for  consequences 
which  might  thereby  have  been 
avoided.  Therefore,  he  is  entitled 
to  recover  the  expenses  reasonably 
by  him   Incurred   by  reason   of   such 

Srecautions."      Oolder    v.    Lund,    60 
febr.  867,  70  NW  379. 

[b]  AppUcatloa  of  ml*. — In  an 
action  for  personal  injuries  which 
had  caused  a  webbing  of  plalntitTs 
Angers  down  to  the  nrst  Joint,  the 
cost  of  a  surgical  operation  to  im- 
prove the  appearance  of  the  hand  by 
dividing  the  fingers  again  was  a 
proper   element   of  damages.     Busch 


V.  Robinson,   46  Or.   539,  81  P  237. 

3S.  Ala. — Bryan  v.  Stewart,  1)4 
Ala.  353.  70  S  123;  Alabama  Oty, 
etc.,  B.  Co.  v.  Appleton,  171  Ala.  J24, 
64  8  638,  AnnCaBl913A  1181:  Sloss- 
SheflSeld  Steel,  etc..  Ca  v.  Vlnxant. 
153  Ala.  212.  44  S  1015;  LouisTllle, 
etc.,  R.  Co.  V.  Qulnn.  145  Ala.  637,  » 
a   616. 

Colo. — Union  Pac  R.  Co.  v.  Jones, 
21  Colo.  340,  40  P  891. 

Ind.  T. — Adams  Hotel  Co.  v.  Cobb. 
3  Ind.  T.  50.  53  SW  478. 

Ky. — Davern  v.  Bridgeford.  13  KyL 
971. 

La. — Brinkman  v.  St.  Landry  Cot- 
ton Oil   Co.,    118   La.   835,   43  S  458. 

Mass. — Keating  v.  Boston  El.  R. 
Co.,  209  Mass.  278.  95  NE  840;  Dris- 
coll  V.  Gaffney,  207  Mass.  102.  )i 
NE   1010. 

Mo. — Franklin  v.  Butcher,  (A.)  1J» 
S'W  428 

N.  h! — Hopkins  v.  Atlantic,  etc.. 
R.  Co.,  36  N.  H.  »,  72  AmD  287. 

Pa. — Oakland  R.  Co.  v.  Fielding. 
48    Pa.    320. 

R  I. — Simone  v.  Rhode  Island  Co.. 
28  R.  I.  186,  66  A  202.  9  LRANS  740. 

Tex. — Citizens'  R.,  etc,  Co.  v. 
Johns,  52  Tex.  Civ.  A.  489,  11«  SW 
62;  St.  Louis  Southwestern  R  Co.  v. 
Gregory,  (Civ.  A.)  73  SW  28;  Texas, 
etc.,  R.  Co.  V.  Short,  (Civ.  A.)  68  SW 
56;  Lutcher.  etc..  Lumber  (^.  v.  Dy- 
son, (Civ.  A.)  SO  SW  61;  San  Antonio 
St.  R.  Co.  V.  Muth,  7  Tex.  Civ.  A 
443,  27  SW  762;  San  Antonio,  etc,  R. 
Co.  V.  Gwynn,  4  Tex.  A.  Civ.  Caz.  { 
219,   15  SW  609. 

Vt. — Trow  V.  Thomas,  70  VL  680, 
41   A    652. 

Wis. — Johnson  ▼.  St.  Paul,  etc 
Coal  Co.,   131  Wis.  627,  111  NW  72J. 

See  Palmer  v.  Baum,  123  111.  A.  S84. 

Beoovery  by: 
Husband  for  expenses  in  connection 

with   injury   to   wife  see   Husband 

and   Wife    [21   Cyc   1525]. 
Parent    for    expenses    in    connection 

with  Injury  to  child  see  Parent  and 

Child    [29   <3yc   1638]. 

34.  Sherwood  v.  Chicago,  etc.,  R 
Co.,  82  Mich.  374,  46  NW  773;  Hart 
V.  Charlotte,  etc.,  R.  Co.,  33  S.  C.  427, 
12  SE  9,  10  LRA  794.  (Compare  Kirk 
V.  Seattle  Electric  Co.,  58  Wash.  2g:, 
108  P  604.  31  LRANS  991  (holding 
that,  in  an  action  for  an  assault,  ex- 
penses of  plaintiff  and  his  wife  while 
traveling  over  the  country  for  over 
a  year,  including  fares,  meals,  berths, 
and  board  bills,  are  not  damages  nat- 
urally and  proximately  flowing  from 
the  Injuries,  except  as  adyised  by  his 
physician  as  necessary  and  proper 
elements  In  his  recovery,  and  then 
only  as  to  items  which  would  not  be 
included  in  necessary  expenses  had 
he  remained  at  home,  and  items  (or 
his  wife's  expenses  only  in  case  he 
could  not  travel  without  her).  But 
see  Benoe  v.  Duluth  St.  R.  Co.,  Hi 
Minn.  155,  164  NW  662  (holding  that, 
under  the  facta  of  the  particular  case, 
a  trip  for  the  benefit  of  plaintiff's 
health  could  not  be  considered  as  the 
natural  and  proximate  consequences 
of  defendant's  wrongful  act):  Statler 
v.  George  A.  Ray  Mfg.  Co.,  195  N.  T. 
478,  88  NE  1063  [rev  125  App.  Dlt. 
69,  109  NYS  172]  (holding  that.  In 
an  action  for  personal  injuries.  H 
was  error  to  allow  plaintiff  to  sho* 
his  expenses  in  taking  a  trip  after 
the  accident  for  the  benefit  of  his 
health,  where  he  did  not  introduce 
evldpnce  of  a  physician,  as  it  was 
promlne<1  would  be  done,  to  JustlfT 
such   testimony). 

86.  Alabama  City,  etc,  R.  Co.  v. 
Appleton,  171  Ala.  824,  54  8  «<■ 
AnnC;asl913A  1181;  Sherwood  T.  Chi- 
cago, etc.,  R.  Co.,t82  Mich.  374,  « 
NW  778. 

se.    III.— ABuum  ▼.  Chicago  OMU- 
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and  reasonable.*'  A  reoovery  may  be  had  for  serv- 
ices or  attention  necessitated  by  the  injury,  not- 
vithstanding  the  previously  impaired  physical  con- 
dition of  plaintiff." 

Services  rendered  in  another  state  or  locality.  A 
person  injured  by  the  negligence  of  another  is  not 
restricted  in  his  recovery  t^  proof  of  the  value  of 
services  in  the  jieighborhood  where  the  injury  oc- 
curred if  in  fact  they  are  rendered  elsewhere."" 

In  an  action  by  a  personal  representative  a  recov- 
ery may  be  had  for  all  items  of  ezpeifses  whieh  were 

Tract.  Co.,  243  HI.  263,  90  NB  673; 
Colley  V.  Sutton,  175  111.  A.  331; 
Moore  T.  Aurora,  etc.,  R.  Co.,  160  111. 
A.  484  [all  246  111.   66,  92  NE  573]. 

Iowa — Wore*  v.  Des  Moines  City 
R  Co.,  175  Iowa  1,  156  NW  867;  El- 
xig  V.  Bales,  136  Iowa  208,  112  NW 
540. 

Nebr. — Hewitt  v.  Blsenbart,  86 
-Nebr.  794,  65  NW  252. 

N.  Y. — Meade  v.  Goldman.  145  App. 
Dtv.  509,  940.  129  NTS  899  [rearg;  den 
145  App.  Dlv.  940  mem,  ISO  NTS  1121 
mem]. 

Pa. — ^Dormer  v.  Alcatras  Pav.  Co., 
1«  Pa.  Super.  407. 

Porto  Rico.— Roa  ▼.  Puigi  19  Porto 
Rico  366,  377    [clt  Cyc]./ 

S.  C. — Hart  v.  Charlotte,  etc.,  R. 
Co..  33  S.  C.    427,   12   SB  9,   10   LRA 


794. 

Tex. — ^Rapld  Transit  R.  Co.  v.  Wll- 
Items,  (Civ.  A.)  136  SW  267;  Metro- 
politan St.  R.  Co.  V.  Wishert.  (Civ.  A) 
8»  SW  460. 

[a]  Anplloattoa  of  role.— A  fa- 
ther, suing  for  injuries  to  his  minor 
son,  may  recover  only  those  expenses 
necessarily  and  reasonably  incurred 
in  the  treatment  and  cure  of  the 
cliild.  and  it  Is  error  to  allow  proof 
as  to  the  amount  of  the  father's  rail- 
road fare  in  goinff  from  his  home  to 
the  home  of  his  son.  Woodward  Iron 
Co.  V.  Curl,  153  Ala.  205,  44  S  974. 

XeceaaltT  aad  mUBolaitajr  of  evl- 
daace  see  Infra  {  201. 

37.  111. — Amann  v.  Chicago  Cons. 
Tract.  Co.,  243  111.  263,  90  NE  673; 
Schniitt  V.  Kurrus,  234  111.  578,  86 
NE  261;  Thompson  v.  Dering  Coal 
Co.,  155  111.  A.  289;  Steeve  v.  Smith, 
153  111.  A.  680;  Moore  v.  Aurora,  etc., 
R  Co.,  150  111.  A.  484  [aft  246  111.  56, 
92  NE  678];  Chicago  City  R.  Co.  v. 
Miller,  111  111.  A.  446;  Chicago  City 
R  Co.  V.  Menely,  79   111.   A.   679. 

Iowa. — ^Worez  v.  Des  Moines  City 
R  Co.,  175  Iowa  1,  156  NW  867; 
Elzig  V.  Bales,  135  Iowa  208,  112  NW 
640;  Bowsher  v.  Chicago,  etc.,  R.  Co., 
113  Iowa  16,  84  NW  958. 

Uo. — Nelson  v.  Metropolitan  St.  R. 
Co.,  113  Mo.  A.  659,  88  SW  781; 
Fleming  t.  St.  Louis,  etc.,  R.  Co.,  89 
Mo.  A.  129. 

Nebr. — Golder  v.  Lund.  60  Nebr. 
8«7,  70  NW  379;  Friend  v.  Ingersoll, 
39  Nebr.  717.  68  NW  281;  Hewitt  v. 
Elsenbart,  36  Nebr.  794,  65  NW  252. 

N.  T. — ^Page  v.  Delaware,  etc..  Ca- 
nal Co.,  84  App.  Div.  618,  64  NTS 
442;  Reynolds  v.  Niagara  Falls,  81 
Hun  363.  30  NTS  954;  Schimpf  v. 
Sliter,  64  Hun  463,  19  NTS  644: 
Schmitt  V.  Dry  Dock,  eta,  R.  Co.,  2 
NTCityCt   369. 

Or. — Tuohy  v.  Columbia  Steel  Co., 
81  Or.  527,  122  P  36. 

Pa.— Brown  v.  White,  202  Pa.  297, 
51  A  962,  68  LRA  821;  Ooodhart  v. 
Pennsylvania  R.  Co.,  177  Pa.  1,  35  A 
1>1,  56  AmSR   705. 

Porto  Rico. — Roa  v.  Puig,  19  Porto 
Rico  368,  377   [clt  Cyc]. 

S.  C. — Hart  v.  Charlotte,  etc.,  R. 
Co.,  33  S.  C.  427,  12  SE  9,  10  LRA  794. 

Tex. — ^Wheeler  v.  Tyler  South  Elast- 
em.R.  Co.,  43  SW  876  [mod  (Civ.  A.) 
41  SW  517];  Gulf,  etc.,  R.  Co.  T. 
Campbell,  76  Tex.  174,  18  SW  19; 
Kuehn  v.  Neugebauer,  (Civ.  A)  204 
SW  369;  Rapid  Transit  R.  Co.  v. 
Williams,  (Ov.  A.)  186  SW  267;  Gal- 
veston, etc.,  R.  Co.  ▼.  Oreb,  63  Tex. 
Chr.  A  78,  132  SW  489;  Ft.  Worth, 
etc..  R.  Co.  v.  Morris.  46  Tex.  Civ.  A. 


ton,  etc.,  R.  Co.,  (Civ.  A.)  92  SW 
1000;  IMetropolitan  Sti"  R;  Co.  v. 
Wishert,  (Civ.  A.)  89  SW  460;  Inter- 
national, etc.,  R.  Co.  V.  Sampson, 
(Civ.  A.)  64  SW  692:  Houston,  etc., 
,R.  Co.  v.  Richards,  20  Tex.  Civ.  A 
203,  49  SW  687;  Houston,  etc.,  R.  Co. 
v.  Perelra,  (Civ.  AO  46  SW  767; 
Houston,  etc.,  R.  Co.  v.  Klrabell, 
(Civ.  A.)  43  SW  1049;  Pry  v.  HiUan, 
(Civ,  A.)  37  SW  359;  Gulf,  etc.,  R. 
Co.  v.  Southwlck,  (Chv.  A.)  30  SW 
692. 

[a]  ApvUesUOB  of  nl«,^ — Where, 
in  an  action  for  personal  Injuries, 
there  is  no  evidence  that  a  surgical 
operation  has  been  performed  or  is 
necessary,  evidence  that  a  man  in 
plalntllTs  station  of  life  would  have 
to  have  two  hundred  dollars  to  be  op- 
erated upon  is  incompetent.  Chica- 
go City  R.  Co.  V.  Henry,  218  111.  92, 
76  NE  758. 

HeoasaltT  aad  ■ofleiMMy  of  0fl- 
denoe  see  infra  {  201. 

38.  Emery  v.  Boston,  etc.,  R.  Co., 
67  N.  H.  434,  36  A  3«7;  Baker  v.  Ha- 
gey,  177  Pa.  128,  85  A  706,  66  AmSR 
712. 

[a]  IUvatntloaa.—(l)  The  fact 
that  plaintiff,  prior  to  the  accident 
which  resulted  in  a  severe  injury  to 
his  arm,  had  lost  his  other  arm,  may 
be  proved  to  show  necessary  ex- 
penses in  the  employment  of  a  nurse 
to  dress  the  injured  arm.  Baker  v. 
Hagey,  177  Pa.  128,  86  A  705,  66 
AmSR  712.  (2)  Where"  a  person  -al- 
ready 111  is  injured  through  another's 
negligence,  additional  expenses  of  the 
illness,  which  are  caused  by  the  in- 
Jury,  are  an  element  of  damages. 
Emery  v.  Boston,  etc.,  R.  Co.,  67  N. 
H.  434,   36  A  867. 

39.  Vedder  v.  Delaney,  122  Iowa 
583.    588,    98    NW    873. 

"If  his  home  or  the  friends  who 
can  best  attend  to  his  needs  are  in 
another  county,  or  in  another  state, 
even,  and  he  goes  there  for  treat- 
ment, we  think  there  is  no  reason  or 
rule  of  law  preventing  his  recovery 
of  expenses  sio  incurred — subject  al- 
ways to  the  condition  that  they  are 
shown  to  be  reasonable."  Vedder  v. 
Delaney,    supra. 

Evldeiio*  >■  to  rMUMiiablaiiMia  of 
chargs   see    infra    !    201. 

40.  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 119  III.  686.  9  NE  263;  Muldow- 
ney  v.  Illinois  Cent.  R.  Co.,  36  Iowa 
462 

41.  Chicago,  etc.,  R,  Co.  v.  O'Con- 
nor, 119  III.  686,  9  l^E  263;  Muldow- 
ney  v.  Illinois  Cent.  R.  Co.,  36  Iowa 
462. 

48.  Ind. — Indianapolis  St.  R.  Co.  v. 
Haverstlck,  35  Ind.  A.  281,  74  NE  84, 
111    AmSR    163. 

Iowa. — Varnham  ▼.  Council  Bluffs, 
62  Iowa  698,   3  NW  792. 

Mich. — Lacas  v.  Detroit  City  R.  Co., 
92   Mich.    412,    62    NW   746. 

Mo. — Patterson  v.  Springfield  Tract. 
Co.,  178  Mo.  A.  250,  163  SW  956;  Nel- 
son V.  Metropolitan  St.  R.  Co.,  113 
Mo.  A.  659,  88  SW  781;  Wilbur  v. 
.Southwest  Missouri  Electric  R.  Co., 
110  Mo.   A.   689,   85   SW  671. 

Okl. — ^Missouri,  etc.,  R.  Co.  v.  Col- 
lins,  47   Okl.    761,    160   P  142. 

Porto  Rico. — Ubeda  v.  San  Juan 
Light,  etc.,  Co.,  4  Porto  Rico  Fed. 
533. 

Wash. — Nelson  v.  Western  Steam 
Nav.  Co.,  62  Wash.  177,  100  P  826. 

43.    111. — Chicago,    etc.,    R.    <3o.    v. 


a  proper  charge  and  were  paid  in  eonaequence  of  the 
injury  to  his  decedent,*"  unless  under  the  statute 
by  virtue  of  which  the  cause  of  action  survives  such 
a  recovery  is  precluded.*' 

[i  129]  bb.  Necessity  of  Payment  or  Liability 
Therefor.  A  recovery  may  be  had  for  expenses  of 
this  character,  although  the  charges  therefor  have 
nort  been  paid  before  the  action  is  brought.*'  It'  is 
sufficient  -  that  plaintiff  shall  have  either  paid  for 
such  services  or  shall  have  incurred  liability  there- 
for.*'   By  some  authorities  it  is  held  to  be  essential 

[aff  77  111.  A.  186] ;  Wilson  v.  Chi- 
cago City  R.  Co.,  144  111.  A.  604;  Chi- 
cago, etc.,  R.  Co.  V.  Harrington,  77 
111.  A.  499;  St.  Louis  Cons.  Coal  Co. 
V.  Schelber,  65  111.  A.  304  [aff  167 
111.  639,  47  NE  1052];  Mueller  v. 
Kuhn,  69  111.  A.  353;  Chicago  V. 
Honey,    10   III.   A.    535. 

Iowa. — Varnham  v.  Council  Bluffa, 
52  Iowa  698,  3  NW  792. 

Kan. — Hutchinson  v.  Van  Cleve,  7 
Kan.  A.  676,  53  P  888;  Abilene  v. 
Wright,   4   Kan.   A.  708,   46   P  716. 

Mich. — Hart  v.  New  Haven,  130 
Mich.  181,  89  NW  677;  Lacas  v.  De- 
troit City  R.  Co.,  92  Mich.  412,  62  NW 


SK,  101  SW  1038;  Mullen  v.  Galves- 1  CHeminger,    178    111.    636,    63    NE    820 


746. 

Mo. — Curtis  V.  McNair,  173  Mo.  270, 
73  SW  167;  Robertson  v.  Wabash  R. 
Co.,  152  Mo.  382,  53  SW  1082:  Mor- 
ris V.  Grand  Ave.  R.  Co.,  144  M.O.  600, 
46  SW  170;  Patterson  v.  Snringfleld 
Tract.  Co.,  178  Mo.  A.  260.  163  SW 
966. 

Nebr. — Omaha,  etc.,  R.  Co.  v.  Bm- 
minger,  67  Nebr.  240,  77  NW  676; 
Minneapolis  Threshing  Mach.  Co.  v. 
Regier,  61  Nebr.  402,  70  NW  934: 
Golder  V.  Lund,  60  Nebr.  8«7,  70  NW 
379;  Friend  v.  Ingersoll,  89  Nebr. 
717,  58   NW  281. 

N.  T. — Drinkwater  v.  Dinsraore, 
80  N.  T.  390.  36  AmR  624:  Reynolds 
v.  Niagara  Falls,  81  Hun  363.  30  NTS 
954.  I 

N.  D. — Chacey  v.  Fargo,  6  N.  D. 
173.  64   NW  932. 

Pa. — Ooodhart  v.  Pennsylvania  R. 
Co..  177  Pa.  1,  36  A  191,  55  AmSR 
706. 

R.  I. — ^Burnham  v.  Rhode  Island 
Co.,  68  A  421. 

Tex. — Roscoe.  etc.,  R.  <3o.  t.  Tay- 
lor, (Civ.  A.)  191  SW  1176;  San  An- 
tonio, etc.,  R.  Co.  V.  Moore,  31  Tex. 
Civ.  A.  371,  72  SW  226;  Lutcher.  etc.. 
Lumber  Co.  v.  Dyson,  (Civ.  A.)  30 
SW  61. 

Utah. — ^Wilson  v.  Southern  Pac. 
Co.,  13  Utah  862,  44  P  1040,  67  AmSR 
766. 

Eng. — ^Dlxon  v.  Bell.  1  Stark.  287.  2 
ECL  114. 

See  Birmingham  R.  etc.,  Co.  v. 
Ayer,  192  Ala.  593,  69  8  66  (holding 
that  there  was  no  presumption  that 
a  third  person  had  paid  the  expenses 
of   woman   plaintiff). 

[a]  ninatntttoBS. — (1)  In  order  to 
recover  medical  expenses  resulting 
from  personal  injuries  they  need  not 
have  been  actually  paid  if  a  legal 
liability  has  been  Incurred  therefor, 
even  though  the  patient  is  Insolvent 
and  sues  as  a  poor  person.  Patterson 
V.  Springfield  Tract.  Co.,  178  Mo.  A. 
250,  163  SW  966.  (2)  When  a  mine 
servant  is  seriously  injured  and  ren- 
dered unconscious,  the  situation  war- 
rants another  person  acting  as  hia 
agent  and  summoning  a  physician  to 
care  for  him,  and  the  servant  suing 
the  master  may  show  the  value  or 
the  physician's  service  without  first 
showing  employment  of  the  physi- 
cian. Ahlson  v.  High  Bridge  Coal 
Co.  '(Iowa)  ie«  NW  219.  (3)  Evi- 
dence that  plaintiff's  daughter,  who 
lived  apart  from  her  parents,  left 
her  own  family  and  nursed  plaintiff 
for  about  six  weeks,  and  that  her 
services  were  worth  one  dollar  a  day, 
was  sufficient  to  show  that  between 
plaintiff  and  her  daughter  compen- 
sation was  expected  and  intended. 
Wissler  V.  Atlantic.  123  Iowa  11. 
98  NW  181. 

[b]  AppUoathm    of    nile<— Where 
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itliat  plaintiiff  shall  have  paid  for  the  services  ren- 
iiered,**  or  shall  have  incurred  a  legal  liability  there- 
for,** although  at  the  time  of  trial  it  may  have  been 
barred  by  the  statute  of  iLmitations,*^  or  by  a  dis- 
charge in  bankruptcy;'"  but  according  to  other  au- 
thorities there  may  be  a  recovery  although  the  atten- 


It  plainly  appeared  that  plaintiff  was 
liable  for  the  payment  of  a  bill  for 
medical  treatment,  evidence  of  the 
reasonable  value  of  the  physician's 
services  is  not  improper,  although 
the  physician  testified  that  he  did 
not  know  whether  he  had  a  bill 
against  plaintiff  or  some  one  else. 
Chicago,  etc.,  R.  Co.  v.  Wise,  206  IlL 
473,   69   NE  500    [aff  106  III.  A.   174]. 

[c]  BvUMioa  that  a  physician  or 
surgeon  attends  and  gives  profession- 
al assistance  to  an  injured  party  is 
■ufflclent  to  justify  a  finding  that 
the  services  are  rendered  fop  a  pe- 
cuniary recompense,  which  is  to  be 
paid  by  the  patient.  McOarrahan  v. 
New  York,  etc.,  R.  Co.,  171  Mass.  211, 
GO  NB  610. 

44.  U.  S. — ^New  Tork  Transp.  Co. 
V.  Garslde.  157  Fed.  521,  86  CCA  285. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Humphries,   172  Ala.  496,  S5  S  307. 

Cal. — Klmlc  V.  San  Jose-Iios  Oatos 
Interurban  R.  Co.,  156  Cal.  273.  104 
P  312. 

111.— Schraitt  V.  Kurrus,  234  HI. 
678,  86  NE  261;  Jones,  etc.,  Co.  v. 
George,  227  HI.  64.  81  NE  4,  10  Ann 
Cas  285  [rev  126  HI.  A.  503];  Thomp- 
son v.  Dering  Coal  Co.,  166  111.  A. 
289-,.  Centralla  v.  Ayrea,  138  111.  A. 
290. 

Mo. — Morris  v.  Grand  Ave.,  R.  Co., 
144  Mo.  500,  46  SW  170. 

N.  J. — Shoemaker  v.  Central  R.  Co., 
(Sup.)  89  A  618. 

Porto  Rico. — Roa  v.  Puig,  19  Porto 
Itico   366.    • 

48.  U.  S. — New  Tork  Transp.  Co. 
V.  Oarside,  167  Fed.  621,  86  CCA 
286. 

Ala. — ^Birmingham  R.,  etc,  Co.  v. 
Humphries,  172  Ala.  495,  56  8  307: 
Montgomery  St.  R.  Cd.  v.  Smith,  146 
Ala.    316,   39   S   757. 

111.— Sohmltt  V.  Kurrus,  224  IlL 
678,  86  NE  261;  Jones,  etc.,  Co.  v. 
George,  227' 111.  64.  81  NE  4,  10  Ann 
Cas  285  Irev  125  111.  A.  603];  Thomp- 
son v.  Dering  Coal  Co.,  156  111.  A. 
289;  Centralla  v.  Ayres,  133  111.  A. 
290;  Peoria,  etc.,  R.  Co.  v.  Johns,  43 
III.  A.  83.  See  Antrim  v.  Noonan,  186 
111.  A.  360. 

Mich. — Rogers  v.  Orion,  116  Mich. 
824,    74    NW   463. 

Mlnn.-^Belyea  v.  Minneapolis,  etc., 
R.  Co..  61  Minn.  224.  63  NW  627. 

Mo. — Glbney  v.  St.-  Louis  Transit 
Co..  204  Mo.  704,  108  SW  43;  Morris 
v.  Grand  Ave.,  etc^  R.  Co.,  144  Mo. 
600,  46  SW  170;  CowglU  v.  St.  Jo- 
■eph.  180  Mo.  A.  327.  167  SW  1167. 
.  'Nebr. — Qolder  v.  Lund,  60  Nebr. 
867,  70  NW  379. 

N.  J. — Shoemaker  v.  CentralR.  Co., 
(Sup.)    89  A   518. 

N.  T. — ^Drlnkwater  v.  Dlnsmore,  80 
N.  T.  390,  36  AmR  624;  GlovagnloU 
V.  Ft  Orange  Constr.  Co.,  148  App. 
Div.  489,  133  NTS  92;  Moody  v.  Os- 
good, 60  Barb.  628. 

Philippine. — Marcelo  v.  Velasco,  11 
Philippine   287. 

.  Porto  Rico. — Roa  v.  Puig,  19  Porto 
Rico  366. 

Tex. — ^Tarrant  County  Tract.  Co.  v. 
Sradshaw,  (Civ.  A.)  185  SW  961; 
Gulf,  etc.,  R.  Co.  V.  Craft.  (Civ.  A.) 
102  SW  170.  But  see  Houston,  etc.. 
R.  Co.  V.  Gerald,  60  Tex.  Civ.  A.  161, 
128  SW  166  (holding  that,  in  a  per- 
sonal Injury  action,  plaintiff  may  re- 
cover for  the  services  of  his  wife 
in  nursing  him,  where  the  services  of 
a  nurse  were  necessary,  although  be 
did  not  pay  for  such  services). 

Wis. — Peppercorn  v.  Black  River 
Falls,  89  Wis.  88,  61  NW  79.  46  AraSR 
818.  But  see  Grouse  v.  Chicago,  etc., 
R.  Co.,  102  Wis.  196,  78  NW  446,  778 
(holding    that    a    husband    could    re- 


cover for  services  rendered  by  his 
wife  as  nurse). 

See  Novy  v.  Breakwater  Co.,  89 
Conn.  14,  92  A  668  (holding  an  in- 
struction as  to  the  propriety  of  cred- 
iting defendant  with  the  amount' of 
a  hospital  bill,  which  it  had  as- 
sumed but  had  not  paid,  sufficiently 
favorable  to  defendant). 

kaoovairy  by  married  woman  see 
Husband  and  Wife  [21  Cyc  1526]. 

BeoovMT  hr  parent  see  Parent  and 
Child  [29  Cyc  1662]. 

[a]  Beason  for  mla. — "It  does  not 
follow  either  as  a  logical  or  legal 
conclusion,  that  because  It  can  be 
said  that  a  defendant  ought  not  to 
profit  by  the  grratuity  or  charities  ox- 
tended  to  a  plaintiff,  by  a  third  party, 
that  in  an  action  for  personal  in- 
juries, based  upon  the  Idea  of  re- 
muneration for  liabilities  incurred 
and  expenditures  made,  proof  of  the 
value  of  a  charity  or  gratuity  ex- 
tended, will  satisfy  the  reauirements 
of  the  law,  that  demand  that  the 
facts  as  alleged  must  be  proven. 
The  proof  of  the  value  of  the  gratu- 
ity exerted  In  one's  behalf,  in  relief 
of  an  injury  inflicted,  is  In  no  sense 
the  proof  of  the  expense  to  which 
one  has  been  put,  or  the  liability  in- 
curred in  the  relief  from  that  In- 
jury, and  we  can  find  no  warrant  in 
law  or  logic  for  holding  to  the  view 
that  the  proof  of  the  one  state  ot 
facts  justifles  the  finding  of  the  ex- 
istence of  the  other,  or  that  the  proof 
of  one  raises  the  presumption  of  the 
existence  of  the  other."  Morris  y. 
Grand  Ave.  R.  Co.,  144  Mo.  600,  46 
SW  170. 

[b]  AppUoaUoa  of  ml*. — In  an 
action  by  a  married  woman  for  in- 
juries, where  there  was  no  evidence 
as  to  whether  credit  was  given  plain- 
tiff or  her  husband  for  medical  serv- 
ices, the  presumption  was  that  the 
credit  was  given  to  the  husband,  and 
the  jury  should  be  Instructed  that 
no  recovery  could  be  had.  Montgom- 
ery St  R.  Co.  V.  Smith,  146  Ala.  SIO. 
39   S  767. 

[c]  In  Tezaa  a  different  rule  ap- 
pears to  be  adopted  as  to  services  as 
a  nurse,  which  it  is  held  may  be  ac- 
cepted from  members  of  the  family 
and  recovered  for,  although  there  is 
no  Intention  on  the  part  of  the  per- 
sons rendering  the  services  to  charge 
therefor.      See    infra   note    51. 

46.  Mueller  v.  Kuhn,  59  111.  A. 
363.  See  Houston,  etc.,  R.  Co.  v. 
Gerald,  60  Tex.  Civ.  A.  151,  128  SW 
166  (to  the  same  effect,  although  rec- 
ognizing the  rule  that  there  may  be 
a  recovery  for  medical  services,  al- 
though the  charges  have  been  as- 
sumed or  paid  by  third  persons). 

47.  Sibley  v.  Nason,  196  Mags.  126, 
81  NE  887,  124  AmSR  520,  12  LRANS 
1173,    12    AnnCas    938. 

[a]  Beasoa  for  mlsi/— "It  may  be 
assumed  that  the  bills  incurred  by 
the  present  plaintiff  for  physicians' 
services  would  be  barred  by  his  dis- 
charge in  bankruptcy.  "This  fact, 
however,  does  not  prevent  the  plain- 
tiff from  treating  such  obligations  as 
debts  of  honor.  It  Is  through  no 
virtue  of  the  defendant  that  the 
plaintiff  will  be  enabled  to  inter- 
pose any  defense  to  the  payment  of 
a  reasonable  charge  for  these  serv- 
ices for  the  amelioration  of  his  suf- 
fering, but  rather  the  clemency  of 
the  law  to  his  financial  distress.  Un- 
der these  circumstances,  the  law 
ought  not  to  prevent  or  discourage 
the  exercise  of  a  debtor's  conscience 
respecting  hla  past  indebtedness. " 
Sibley  y.  Nason,  196  Mass.  125,  131, 
81    NE    887,    889,    124   AmSR    620,    11 


tion  has  been  famished  gratttitonsly/*  or  no  charge 
has  beep  made  therefor,*'  or  the  charges  have  be^ 
paid  by  a  third  person,*"  or  it  has  been  accepted 
from  members  of  plaintiff's  o'wb  family,"  such 
services,  when  so  rendered,  having  been  perfonned 
for  the  benefit  of  the  injured  person,  and  not  for 
hRAtfk 


1178,    12   AnnC^s   938. 

48.  The  D.  S.  Gregory,  7  F.  Caa. 
No.  4.100,  2  Ben.  226  [aff  9  Wall.  513. 
19  Li.  ed.  787];  Brosnan  v.  Sweeuer. 
127  Ind.  1,  26  NE  565;  Pennsylvania 
Co.  V.  Marlon,  104  Ind.  239.  3  NE  874; 
Ohio,  etc.,  R.  Co.  V.  Dlckerson.  ii 
Ind.  317;  Indianapolis  v.  Gaston,  58 
Ind.  224;  'Varnham  v.  Council  Bluffs, 
52  Iowa  '698,  3  NW  792.  (Compare 
Bloss-ShefBeld  Steel,  etc,  0>.  v. 
Dunn,  9  Ala.  A.  524,  68  6  812  (hold- 
ing that  It  was  not  reversible  error 
to  refuse  to  i>ermit  appellant  to  show 
on  the  cross-examination  of  plain- 
tiff that  he  had  not  been  charged  for 
staying  In  a  hospital  a  part  of  a  day). 

49.  Indianapolis  v.  Oaston,  68  Ind. 
224;  Styles  v.  Decatur,  131  Mich.  443, 
91  NW  622;  Ohliger  v.  Toledo,  20  Oh. 
Clr.  Ct  142.  10  Oh.  Cir.  Dec  762. 

[a]  Profesrional  tmrntamu—ln  an 
action  for  Injuries,  plaintiff  may  re- 
cover the  r^Bonable  value  of  tht 
services  of  a  physician,  although  It 
appears  that  such  physician  Intends 
to  make  no  charge  for  the  same  on 
account  of  plaintiff  being  a  brotber 
physician.  Ohliger  v.  Toledo,  20  Ota. 
Clr.  Ct  142,  10  Oh.  Cir.  Dec.  762.  See 
Indianapolis  v.  Gaston,  68  Ind.  224 
(holding  that  evidence  that  It  was 
a  universal  custom  among  physicians 
and  surgeons  not  to  charge  membeis 
of  the  profession  for  services  ren- 
dered was  inadmissible).  , 

sa  Klein  V.  Thompson,'  19  Oh.  St 
569.  See  Houston,  etc.  R.  Co.  v. 
Gray,  (Tex.  Civ.  A.)  137  SW  729 
(holding  it  immaterial  that  the  phy- 
sician looked  to  plalntllTs  brother-in- 
law  for  pay  for  his  services). 

61.  111. — Peoria,  etc,  R.  Co.  v. 
Johns,    48    111.    A.    88. 

Ind. — ^Brosnan  v.  Sweetser,  127  Ind. 
1,  26  NE  666;  Indianapolis,  etc.,  R.  Co. 
V.  Bennett  39  Ind.  A.  141,  79  NE  389. 

Iowa. — Scurlock  v.  Boone,  142  Iowa 
684,  121  NW  369;  Beringer  v.  Du- 
buque St  R.  Co.,  118  Iowa  136,  91 
NW  931;  'Varnham  v.  Council  Bluffa 
52   Iowa  698,   3  NW  792. 

Kan. — Lewark  v.  Parkinson,  7J 
Kan.  553.  86  P  601.  6  LRANS  1069. 

Mass.-— Copithorne  v.  Hardy,  17> 
Mass.   400.   63   NE  916. 

Minn. — Wells  v.  Minneapolis  Base- 
ball, etc,  Assoc.  122  Minn.  327.  142 
NW  706,  46  LRANS  606,  AnnCas 
1914D  92h 

Mo. — Kaiser  v.  8t  Lovis  Transit 
Co^  108  Mo.  A.  708,  84  SW  199. 

Tex. — Ft.  Worth,  etc,  R,  <3o.  v. 
Walker  48  Tex.  Civ.  A.  86,  106  SW 
100;  Missouri,  etc,  R.  Co.  v.  Holman, 
16    Tex.    Civ.   A.    16,    39    SW   110. 

Wis. — ^Adams  v.  Bucyrus  Co.,  155 
Wis.  70.  143  NW  1027;  Johnson  v. 
St  Paul,  etc..  Coal  Co.,  131  Wia  627, 
111  NW  722;  Crouse  v.-  Chicago,  etc« 
R.  Co.,  102  Wis.  196,  78  NW  446,  778. 

[a]  IllnstratioBS. — (1)  The  value 
of  services  rendered  by  a  wife  in 
nursing  her  husband  for  personal  In- 
juries sustained  by  him  are  recov- 
erable by  the  husband  in  an  action 
for  such  injury.  Missouri,  etc,  R- 
Co.  V.  Holman,  15  Tex.  Civ.  A.  16.  39 
SW  130;  Crouse  v.  Chicago,  etc,  R- 
Co.,  102  WIS.  196.  78  NW  446,  778. 
(2)  Under  a  statute  providing  that 
neither  husband  nor  wife  shall  be 
allowed  to  recover  any  compensation 
for  any  labor  performed  or  servicn 
rendered  for  .  the  other,  it  has  been 
held  that  there  can  be  no  recovery  in 
an  action  by  the  husband  for  person- 
al Injuries  to  his  wife  as  a  nurse. 
Peoria,  etc.,  R.  Co.  v.  Johns,  43  III.  A. 
83.  (3)  The  mother  of  plalntitT  m 
an  action  for  personal  injuries  may 
testify  as  to  what  was  a  fair  chartrs 
for  services  rendered  by  her.    Copl- 
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that  of  the  wrongdoer.'*  Under  the  mle  reqniriiig 
the  exigtenee  of  a  legal  liability  for  the  payment  of 
medical  and  Bimilar  expenses  in  order  to  support  a 
recovery,  it  has  been  held  that  there  can  be  no  re- 
eoveiy  where  services  have  been  rendered  by  an  un- 
licensed physician,'*  or  have  been  furnished  at  a 
charity  hospital,"*  or  at  public  expense/'  or  gratuit- 
ously;'* and  a  plaintiff  cannot  recover  for  nursing 
and  attendance  by  members  of  his  own  household 
nnless  they  are  hired  servants.'^ 

[i  130]  ec.  Future  Expenditures.  The  jury 
may,  in  assessing  damages,  consider  the  cireum- 
stance  that  in  the  future  plaintiff  will  be  subjected 


thorne  v.  Hardy,  171  Mass.  400,  6t 
NE  915.  (4)  Flaintlfr  may  recover 
th«  value  of  the  services  of  an  un- 
trained nurse,  altbouKh  such  services 
were  rendered  by  his  wife.  Strand  v. 
Grinnell,  Auto.  Garage  Co.,  13S  Iowa 
(8,  118  NW  488.  (S)  "One  element  of 
damage  is  the  reasonable  value  of 
properly  nursing  and  caring  for  the 
Injured  person.,  If  this  be  done  by 
some  good  friend  or  member  of  the 
family,  who  donated  his  services, 
tbat  is  the  good  fortune  of  the  ap- 
pellee, and  a  matter  with  which  the 
persons  liable  have  no  concern.  If 
she  had  paid  ten  times  the  true 
value  of  such  services  she  could  only 
have  recovered  what  such  services 
were  reasonably  worth.  Her  con- 
tract or  liability  has  nothing  to  do 
with  the  liability  of  the  appellants. 
If  they  are  liable  for  damages  on 
account  of  the  Injuries,  they  are  lia- 
ble for  the  reasonable  value  of  the 
necessary '  services  of  a  nurse,  the 
same  as  the  services  of  a  physician 
or  surgeon."  Brosnan  v.  Sweetser, 
127  Ind.  1,  8,  26  NB  566. 

58.  Pennsylvania  Co.  r.  Marlon, 
104  Ind.  239,  S  NB  874;  Indianapolis, 
etc.,  R.  Co.  V.  Bennett,  39  Ind.  A.  141, 
79  NB   389. 

53.  Chicago  V.  Honey,  10  HI.  A. 
535;  San  Antonio  St.  R.  Co.  y.  Muth, 
7  Tex.  Civ.  A.  443,  27  SW  752.  Com- 
pare Golder  v.  Lund,  60  Nebr.  867,  70 
NW  379  (holding  that  It  is  not  nec- 
essary to  prove  by  the  record  that 
the  physician  rendering  the  services 
was  licensed  to  practice  but  that 
proof  that  he  practiced  as  a  physician 
raised  the  presumption  In  actions  be- 
tween third  persons  that  he  was  li- 
censed to  do  so). 

54.  Drinkwater  v.  Dinsmore,  80 
N.  T.   390,   36  AmR  $24. 

65.  Drinkwater  v.  Dlnsmore.  80 
N.  T.  390.    36   AmR   624. 

56.  Malott  v.  Woods,  109  111.  A. 
512;  Drinkwater  v.  Dinsmore,  80  N. 
T.  390,  36  AmR  624. 

67.  Jones,  etc.,  Co.  v.  George,  227 
111.  64,  81  NB  4.  10  AnnCas  285  [rev 
125  IlL  A.  503];  Qoodhart  v.  Pennsyl- 
vania R.  Co.,  177  Pa.  1,  36  A  191,  65 
AmSR  705.  See  Peoria,  etc.,  R.  Co. 
V.  Johns,  43  111.  A.  83  (holding  that 
a  husband  could  not  recover  for  his 
wile's  services,  where  by  statute  no 
recovery  could  be  had  by  either  hus- 
band or  wife  for  services  rendered  to 
the  other).  But  see  Kimball  v. 
Northern  Electric  Co.,-  159  Cal.  226, 
113  P  156  (holding  that  the  mere  re- 
lationship between  one  suing  for  per- 
sonal injuries  and  his  mother,  who 
nursed  him,  does  not  remove  the  pre- 
sumption of  bis  obligation  to  pay  for 
her  services). 

[a]  BwMoa  for  rids. — "The  care 
of  his  wife  and  minor  children  in 
,  ministering  to  his  needs  involves  the 
\  performance  of  the  ordinary  ofHces 
of  affection,  which  Is  their  duty; 
but  It  involves  no  legal  liability  on 
his  part,  and  therefore  affords  no 
basis  for  a  claim  against  a  defend- 
ant for  expenses  incurred.  A  man 
may  hire  his  own  adult  children  to 
work  for  him  in  the  same  manner 
and  with  same  effect  that  he  may 
hire  other  persons,  but  in  the  ab- 
sence of  an  express  contract  the  law 
will  not  presume  one,  so  long  as  the 
family    relation    continues."      Good- 


hart  V.  Pennsylvania  R.  O).,  177  Pa. 
1,  J4,   35  A  191,   55  AmSR  705. 

SS.  Ala. — South,  etc..  Alabama  R. 
Co.   V.   McLendon,   63  Ala.   266. 

Ark. — St  Louis,  etc.,  R.  Co.  v. 
Blackburn,  15  SW  469. 

Del. — Wallace  v.  Wilmington,  etc, 
R.   Co.,    13   Del.    529,    18  A   818. 

Ind. — Nappanee  v.  Ruckman,  7  Ind. 
A.  361.  34  NE  609. 

Mass. — Turner  v.  Boston,  etc.,  R. 
Co.,   158   Mass.   261.   3$  NB   620. 

Mich. — McCauley  v.  Detroit  United 
R.  Co.,  167  Mich.  297,  133  NW  11. 

Mo. — Patterson  v.  Springfield  Tract. 
Co.,  178  Mo.  A.  260,  163  SW  966. 

N.  H. — ^Hopkins  v.  Atlantic,  etc, 
R.  Co.,  36  N.  H.  »,  72  AmD  287^. 

N.  T. — Feeney  v.  Long  Island  B. 
Co.,  116  N.  T.  376,  22  NE  402,  6  LRA 
544  [aff  6  NYSt  63];  Curaralng  v. 
Brooklyn  City  R.  Co.,  38  Hun  362  [rev 
on  other  grounds  109  N.  Y.  96,  16  NE 
65,   1   Sllv.  A.   346,   1  AbbNCas  1]. 

Pa. — Baker  v.  Hagey,  177  Pa.  128, 
35  A  705,  56  AmSR  712;  Qoodhart  v. 
Pennsylvania  R.  Co.,  177  Pa.  1,  35  A 
191.  66  AmSR  706. 

Tex. — ^Northern  Texas  Tract.  Co.  v. 
MuUina,  44  Tex.  Civ.  A.  666,  99  SW 
433 

Wash. — Cole  v.  Seattle,  etc.,  R.  Co., 
42  Wash.  462,  86  P  3:  Webster  v. 
Seattle,  etc,  R.  Co.,  42  Wash.  364, 
85  P  2. 

Compare  Brasington  v.  South 
Bound  R.  Co.,  62  S.  C.  826,  40  SE  666, 
89  AmSR  905  (where  on  defendant's 
exception  an  instruction  excluding 
future  medical  expenses  was  held 
not  to  be  reversible  error). 

[a]  An  laatrnctloa  that,  "If  the 
evidence  establishes  that  [plaintiff] 
win  suffer  damages  in  the  future,  she 
may  recover  such  damages  in  this 
action,"  is  sufficient.  In  the  absence 
of  a  request  by  defendant  for  a  more 
definite  Instruction,  Nichols  v.  Bra- 
bason,  94  Wis.   549.  69  NW  342. 

58.  111.— Chicago  City  R.  Co.  ▼. 
Henry,   218   111.   92,   75   NE  758. 

Mass. — Turner  v.  Boston,  etc.,  R. 
Co.,  158   Mass.   261,   33   NE  520. 

Mo. — Sang  v.  St.  Louis,,  262  Mo. 
454,  171  SW  347;  Sotebier  v.  8t.  Louis 
Transit  Co.,  203  Mo.  702,  102  SW  661: 
Hickey  V.  Welch,  91  Mo.  A.  4. 

N.  H. — ^Hopkins  v.  Atlantic,  etc.,  R. 
Co.,  86  N.  H.  9,  72  AmD  287. 

Pa. — Amos  v.  Delaware  Perry  Co., 
228   Pa.   362,  77  A  12. 

Tex. — Northern  Texas  Tract.  Co.  v. 
MuUins,  44  Tex.  Civ.  A.  666,  99  SW 
433. 

eo.  Chicago,  etc,  R.  Co.  v.  Swan, 
(Tex.  Civ.  A.)  130  SW  865;  Missouri, 
etc..  R.  Co.  V.  Flood,  (Tex.  Civ.  A.) 
70    SW   331. 

[a]  ZUiurtnrtloB.^Where  a  physi- 
cian In  describing  the  permanence  of 
the  injury  suggested  that  an  opera- 
tion might  effect  a  cure,  without  say- 
ing that  It  was  necessary  or  should 
probably  be  done,  there  was  not 
suflBcient  evidence  to  make  the  Issue 
as  to  the  necessity  of  an  operation 
so  as  to  support  a  separate  recovery 
therefor.  Chicago,  etc.,  R.  Co.  v. 
Swan.  (Tex.  Civ.  A.)  130  SW  855. 

Oertaiaty  as  to  fntora  aonae^nencss 
generallT  see   supra   I   94. 

ei.  U.  S. — The  Amiable  Nancy,  1 
P.  Cas.  No.  331,  1  Paine  111  [mod  on 
other  grounds  3  Wheat.  546,  4  L.  ed. 
466]<-   And  see  Swltserland  Mar.  Ins. 


to  expenses  for  doctor's  bills,  nursing,  and  attend- 
ance;'"  and  if  the  condition  of  the  person  is  such 
that  further  outlays  for  medical  or  surgical  treat- 
ment or  ntiTsing  and  attendance  will  be  required, 
they  may  give  damages  for  such  prospective  ex- 
penses.'" There  must,  of  course,  be  evidence  in  the 
case  as  to  the  probable  necessity  of  such  expenses."* 
[i  131]  (4)  Injury  to  Propmty.  Any  expense 
incurred  by  the  loss  of  or  injury  to  property  is 
usually  compensated  in  damages,"'  subject,  of  course, 
to  the  qualification  that  the  expense  be  the  natural 
and  proximate  result  of  the  injury,*^  and  that  it 
be  reasonable."     It  is  not  necessary  that  money 


Co.  v.  Umbria,   46  Fed.  927. 

Ala. — Atlanta,  etc..  Air  Line  R.  Co. 
▼.  Brown,  158  Ala.  607,  48  S  78. 

Del. — Schelich  v.  WUmincton.  84 
Del.   67,   74   A   367. 

Ga. — Central  R,  etc,  Co.  v.  War- 
vn,  84  Ga.  329,  10  BE  918. 

III. — St.  Loui4  etc,  R.  Co.  Y. 
Capps,  72  III.  188;  Ottawa  Gas  Light, 
etc.,  Co.  V.  Graham.  28  Ul.  78,  81 
AmD  263. 

La. — Flndley  v.  Breedlove,  4  Mart. 
N.    S.   106. 

Mass. — Holt  V.  Sargent,  15  Gray 
97;  Brown  v.  Smith,  12  Cush.  366. 

Mich. — Tracy  v.  Butters,  40  Mich. 
496. 

Nebr. — Long  v.  Clapp,  16  Nebr.  417, 
19  NW  467. 

N.  T.— Bloomer  v.  Morss,  68  N.  Y. 
628  mem:  McFadden  v.  "Thompson- 
Starrett  C;o.,  116.  App.  Dlv.  286,  101 
NYS  467  [aff  198  N.  T.  650  mem,  85 
NE  1112  mem];  Moore  v.  Metropoli- 
tan St.  R.  Co.,  84  App.  Div.  613,  82 
NYS  778;  McPhilUps  v.  Fitsgerald, 
76  App.  Dlv.  15,  78  NYS  631 
[aff  177  N.  T.  648  mem,  69  NE  1126]; 
Stevens  v.  SUte,  65  Misc.  240,  121 
NYS  402;  Axlebrood  v.  Rosen,  21 
Mlsc  362,  47  NYS  164;  Jackson  Ar- 
chitectural Iron  Works  v.  Hurlbut,  16 
Misc.  93,  26  NYS  808  [aff  158  N.  T. 
34,  62  NE  666.  70  AmSR  432];  Hut- 
ton  V.  Murphy.  9  Mlsc,  161,  29  NYS 
70. 

N.  D. — ^McDonnell  v.  Minneapolis, 
etc.  R.  Co.,  17  N.  D.  606,  118  ViVf  tli. 

Oh. — H.  M.  Loud,  etc.  Lumber  Ca 
V.  Peter,  20  Oh.  CHr.  Ct.  73,  11  Oh.  Cir. 
Dec   165. 

Okl.— St.  Louis,  etc,  R.  Ca  v. 
Steele,  37  Okl.  636,  138  P  209. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Scho- 
fleld,  72  Tex.  496,  10  SW  576;  Interna- 
tional, etc.,  R.  <3o.  V.  Cocke,  64  Tex. 
161;  Powell  v.  Hill,  (Civ.  A.)  162  SW 
1125;  Mineral  Wells  v.  Russell,  SO 
Tex.  Civ.  A.  232,   70  SW  458. 

Wash. — Douglass  v.  Electric  Co.,  78 
Wash.  661,  132  P  229. 

Wis. — Davelaar  v.  Milwaukee.  128 
Wis.  413,  101  NW  861;  Zitske  v.  Gold- 
berg, 38  Wis.  216. 

N.  B.— Whittaker  v.  Welch,  16  N., 
B.    436.  ' 

Que. — Seara  v.  Gourre,  62  Que.  Su- 
per. 186. 

[a]  ninstnttOB^-In  an  action  to 
recover  for  injuries  to  a  mule,  evi- 
dence of  expenses  incurred  in  caring 
for  the  animal  while  it  was  unable  to 
work  is  admissible.  Central  R.,  etc., 
Co.  V.  Warren,  84  Ga.  329,  10  SE  918. 

[b]  Applloatloa  of  rala. — In  an 
action  for  the  loss  of  the  use  of  an 
automobile  damaged  through  defend- 
ant's negligence,  evidence  as  to  the 
amount  paid  the  chauffeur  while  the 
car  was  being  repaired  and  that  the 
payments  were  obligatory  is  admis- 
sible. Cook  V.  Packard  Motor  C^r 
Co.,  88  Conn.  590,  92  A  413,  LRA 
1915C  319. 

[c]  Bzpensea  paid  to  tho  ahsiUt 
In  connection  with  the  safe-keeping 
of  property  replevied  are  recoverable 
as  damages.  McGowan  v.  Betts,  15 
N.    B.    90. 

69.  Murphy  v. -New  York  City  R. 
Co.,    58   Misc.   237,   108   NYS   1021. 

63.  Childs  V.  O'Leary,  174  Mass. 
Ill,  64  NE  490;  Gumb  v.  Twenty- 
Third  St.  R.  Co.,  114  N.  Y.  411,  21 
NE  993;  Edge  v.  Third  Ave.  R.  Co., 
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shonld  have  been  actually  paid  out  for  expenses  in 
order  to  be  recovered.  It  is  enough  that  it  is  liable 
to  be  paid.'*  Where  personal  property  has  been  in- 
jured, the  expense  of  hiring  a  substitute  for  use 
pending  the  repair  of  the  injured  property  may  be 
a  proper  element  of  damagpe;**  but  there  cannot  be 
a  recovery  of  the  entire  value  of  the  property  in- 
jured and  also  of  the  expense  of  hiring  a  snbsti- 
tute.«« 

[i  132]  (6)  Expenses  Isciimd  in  Bedncing 
Damages.  As  a  general  rule  a  party  is  entitled  to 
all  legitimate  expenses  that  he  may  show  to  have 
been  incurred  by  him  in  an  honest  endeavor  to  re- 
duce  the  damages  flowing  from  or  following  the 


wrongful  act.'^  This  rule  applies  equally  to  actions 
^x  delicto  and  actions  ex  contractu."  Thus  a  party 
may  recover  expenses  legitimately  incurred  in  at- 
tempting to  prevent  loss  and  injury  to  property," 
or  expenses  incurred  in  following  up  property  which 
has  been  wrongfiilly  taken.'"  So  in  case  of  injury 
to  live  stock  there  may  be  a  recovery  for  time  lost 
or  expenses  incurred  to  effect  a  cure."  Nor  does  it 
affect  the  right  to  recover  that  the  object  intended 
was  not  accomplished,  provided  the  expenses  were 
reasonably  and  prudently  incurred.'^  In  order  that 
a  recovery  may  be  had  for  -the  consequences  of  an 
attempt  to  lessen  damages,  the  attempt  must  have 
been  in  a  fair  exercise  of  judgment  to  make  the 


57  App.  Dlv.  29,  67  NTS  1002;  Rog- 
ers v.  Interurban  St.  R.  Co.,  84  NTS 
974. 

64k  Klncald  v.  Dunn,  26  CaL  A. 
686,  148  P  235;  Minneapolis  Threslk- 
tng  Hach.  Co.  v.  Re^ier,  51  Nebr.  402, 
70  NW  934;  BJagrle  Tube  Co.  v.  EJdward 
Barr  Co.,  16  Daly  212,  10  NTS  113 
[cit  Booth  v.  Spuyten  DuyvU  Roll- 
ing Ulll  Co..  60  N.  T.  487]. 

66.  RoKers  v.  Interurban  St.  R. 
Co.,  84  NTS  974. 

66.     Rets  V.  Long  Island  R.  Co.,  St 
App.   Dlv.   611,   84   NTS   881. 
I     67.     U.   S. — D.   A.   Tompkins   Co.  v. 
Monticello   Cotton   Oil   Co.,    158   Fed. 
817;  The  Henry  Buck,  39  Fed.  211. 

Oa. — Savannah,  etc.,  R.  Co.  v. 
Frltchard,  77  Ga.  412,  1  SB  261.  4 
AmSR  92. 

111.— Peck  V.  Chlcaaro  R  Co.,  270 
111,  34,  110  NB  414;  Chicago  City  R. 
Co.  V.  Henry,  218  HI.  95,  75  NE  768: 
St.  Lionls,  etc.,  R.  Co.  v.  Capps,  72 
III.  188;  St.  Iiouls,  etc.,  R.  Co.  v.  Lur- 
ton,  72  III.  118;  Indianapolis,  etc.,  R., 
Co.  V.  Blrney,  71  111.  391;  Ottawa  Oas 
Iitght,  etc.,  Co.  V.  Qraham,  28  UL 
78,  81  AmD  263;  Ohio,  etc..  R.  Co.  V. 
Dunbar,  20  111.  623,  71  AmD  291. 

Ind. — Sullivan  County  v.  Amett, 
116   Ind.    438,   19    NB    299. 

Iowa. — Smith  v.  Chicago,  etc.,  R. 
Co.,   38  Iowa  518; 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Rlts,  33  Kan.  404,  6  P  533;  Kansas 
Pac.  R.  Co.  V.  Hihlman,  17  Kan.  224. 

La. — BIserloh  v.  Sheen,  7  Ija.  A. 
(Orleans)   269. 

Me.— Merrill  v.  How.  24  Me.  126; 
Watson  v.  Lisbon  Bridge,  14  Me.  201, 
31  AmD  49. 

Mass. — Hetherington  v.  William 
Firth  Co.,  210  Mass.  8,  95  NB  961; 
Emery  v.  Lowell,  109  Mass.  107; 
Shaw  V.  Cummlskey,  7  Pick.  76. 

Mich. — Morrison  v.  Queen  City 
Electric  Light,  etc,  Co.,  193  Mich. 
604,  614.  160  NW  434  (cit  Cyc];  Ellis 
v.  Hilton,  78  Mich.  150,  43  NW  1948, 
18  AmSR  438,  6   LRA  454. 

Mo.— Mitchell  V.  Vlolette,  (A.)  203 
SW  218;  Myers  v.  Adler,  188  Mo.  A. 
607,  609,  176  SW  538  felt  Cyc];  Coft- 
man  v.  Saline  Valley  R.  Co.,  183  Mo. 
A.  622,  167  SW  1053;  Logan  v.  Wa- 
bash R.  Co.,  96  Mo.  A.  461,  70  SW  734: 
Shelby  v.  Missouri  Pac.  R  Co.,  77 
Mo.  A.  206. 

N.  T.— Jones  v.  Morgan,  90  N.  T. 
4,  43  AmR  131;  Jutte  v.  Hughes,  67 
N.  T.  267;  Comstock  v.  New  Tork 
Cent.,  etc.,  Co.,  48  Hun  225;  Worth 
v.  Edmonds,  52  Barb.  40;  Hutton  v. 
Murphy,    9    Misc.    151.    29    NTS    70. 

S.  C. — Sullivan  v.  Anderson,  81  S. 
C.    478,    62    SE    862. 

Tenn. — Nashville  v.  Sutherland.  94 
Tenn.  356,  29  SW  228;  Cumberland 
Tel.,  etc.,  Co.  V.  Stoneklng,  1  Tenn. 
Civ.  A.  241. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Keith,  74 
Tex.  287,  11  SW  1117;  Trinity,  etc., 
R.  Co.  v.  Schofleld,  72  Tex.  496,  10  SW 
675:  International,  etc.,  R.  Co.,  v. 
Cocke,  64  Tex.  161;  Buflalo  Bayou 
Ship  Canal  Co.  v.  MIlby,  63  Tex.  492, 
51  AmR  668:  St.  .Louis,  etc.,  R.  Co. 
v.  Gunter,  39  Tex.  Civ.  A.  129,  86  SW 
988;  Clerihew  v.  Richardson,  27  Tex. 
Civ.   A.    202.   65   SW  66. 


Vt.— Lloyd  V.  Lloyd,  60  Vt.  288,  13 
A  638;  Chase  v.   Snow,   62   Vt.   525. 

W.  Va. — Griffith  v.  Blackwater 
Boom,  etc.,  Co.,  55  W.  Va.  604.  48  SE 
442,   69   LRA  124. 

Wis.— Zltske  V.  Goldberg,  38  Wis. 
216. 

Eng. — Hales  v.  London,  etc..  R.  Co., 
4  B.  &  S.  66,  116  ECL  66,  122  Reprint 
384;  Borrles  v.  Hutchinson,  18  C.  B. 
N.  S.  445,  114  ECL  445,  144  Reprint 
618. 

But  see  Cheda  v.  Bodkin,  173  Cal. 
7,  168  P  1025  (holding  that  the  ex- 
penditure by  plaintiff  In  searching 
and  developing  water  on  his  ranch 
made  necessary  by  defendants'  inter- 
ference with  his  easement  to  a  water 
right  was  not  a  proper  element  of 
damage,  where  no  showing  was  made 
that  the  improvements  varied  the 
difference  In  the  value  of  the  land 
with  and  without  water,  or  the  dif- 
ference in  the  rental  value). 

68.  See  supra  96.     ■ 

69.  U.  S. — The  Henry  Buck,  89 
Fed.   211. 

Oa. — Macon  v.  Small,  108  Qa.  309, 
34  SE  152;  Savannah,  etc.,  R.  Co.  v. 
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AmSR   92. 
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200. 
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etc.,  R.  Co.  V.  Hlxon,  110  Ind.  225,  11 
NE    286. 

Iowa. — Smith  v.  Chicago,  etc.,  R. 
Co.,  38  Iowa  618  [foil  Chicago,  etc., 
R.  Co.  V.  Ward,    16    111.   522]. 

Kan. — St.  Louis,  etc.,  R.  (3o.  v.  Rlts, 
33  Kan.  404.  6  P  533. 

Me. — Merrill  v.  How,  24  Me.  126; 
Watson  v.  Lisbon  Bridge,  14  Me.  201, 
31  AmD  49;  Bucknam  v.  Nash,  12  Me. 
474. 

Mass. — Shaw  v.  Cummlskey,  7 
Pick.  76. 

N.  T. — Jones  v.  Morgan,  90  N.  T. 
4.  43  AmR  131;  Comstock  v.  New 
Tork,  etc..  R.  Co.,  48  Hun  225; 
Sprague  v.  McKenzle.  63  Barb.  60; 
Seamans  v.  Smith.  46  Barb.  320;  Arm- 
strong V.  Smith,  44  Barb.  120;  Par- 
malee  v.  Wilks,  22  Barb.  539:  Hough 
V.  Bowe.  61  N.  T.  Super.  207;  Miller 
V.  Garling,    12   HowPr  203. 

Tenn. — Nashville  v.  Sutherland,  94 
Tenn.   356.  29  SW  228. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Keith,  74 
Tex.  287,  n  SW  1117;  BufTalo  Bayou 
Ship  Canal  Co.  v.  Mllby,  63  Tex.  492, 
51  AmR  668;  Nadlng  v.  Denlson,  etc.. 
R.  Co..  22  Tex.  Civ.  A.  173,  54  SW 
412;  Waco  Artesian  Water  Co.  v. 
Cauble,  19  Tex.  Civ.  A.  417,  47  SW 
538. 

Vt. — Trow  V.  Thomas,  70  Vt.  580, 
41    A    662. 

Wash. — King  County  v.  Seattle  Ce- 
dar Lumber  Mfg.  Co..  94  Wash.  84, 
162   P  27,   LRA1917C   1184. 

Eng. — Hales  v.  London,  etc.,  R. 
Co.,  4  B.  &  S.  66,  116  ECL  66,  122  Re- 
print   384. 

[a]  iBjvrliM  to  veaslB, — (1)  The 
charterer  of  a  vessel,  who  has  been 
subjected  to  expense  In  getting  her  off 
from  and  over  a  gas  pipe,  which  was 
an  unlawful  obstruction  to  the  navi- 


gation of  a  river,  and  upon  which  she 
caught  In  passing  along  a  river,  while 
navigated  with  due  care,  may  main- 
tain an  action  algainst  those  who  laid 
the  gas  pipe,  to  recover  for  such  ex- 
pense, but  not  for  any  delay  in  his 
business  or  other  consequential  dam- 
ages. Benson  v.  Maiden,  etc,  Gas- 
light Co.,  6  Allen  (Mass.)  149.  (2) 
In  an  action  against  the  master  of  a 
vessel  for  breaking  up  the  voyage 
and  disposing  of  the  vessel,  the  ex- 
pense of  bringing  home  the  vessel 
from  a  port  to  which  the  master  has 
wrongfully  navigated  her  ils  a  legal 
clement  of  damages.  Brown  v. 
Smith,    12    Cush.     (Mass.)    366. 

70.  Savannah,  etc.,  R.  Co.  v. 
Prltchard,  77  Ga.  412,  1  SE  261,  4 
AmSR  92;  Brown  v.  South  Western 
R.  Co.,  36  Ga.  877;  Ohio,  etc,  R.  Ca 
v.  Dunbar,  20  111.  623,  71  AmD  291; 
Merrill  v.  How,  24  Me.  126;  Bennett 
V.  Lockwood,  20  Wend.  (N.  T.)  22J. 
32  AmD  532.  Compare  Kelly  v.  Mc- 
klbben.  54  Cal.  192.  But  see  Free- 
man V.  Missouri  Pac.  R.  Co..  101  Kan. 
516,  167  P  1C62  (holding  that.  In  ac- 
tion for  damages  through  the  escape 
of  cattle,  plaintiff  was  not  entitled 
to  recover  the  expense  incurred  in 
going  to  and  from  his  residence,  five 
miles  from  the  pasture  In  order  to 
return   the  cattle). 

71.  Ga. — ^Atlanta  Cotton-Seed  Oil 
Mills  V.  Coffey.  80  Ga.  145,  4  SE  759. 
12  AmSR  244. 

111.— Hey  V.  Hawkins,  120  III.  A. 
483. 

Ind. — Sullivan  County  v.  Arnett. 
116  Ind.   438.  19  NE  299. 

Me. — Wfitson  v.  Lisbon  Bridge.  14 
Me.    201,    31    AmD    49. 

Mass. — ^Atwood  v.  Boston  Forward- 
ing, etc.,  Co.,  185  Mass.  567,  71  NE 
72. 

Mich.— Ellis  V.  Hilton,  78  Mich.  150. 
43  NW  1048,  18  AmSR  4S8,  6  LR.^ 
454. 

Mo.— Mitchell  V.  Vlolette.  (A.)  20S 
SW  218;  Smith  v.  Chicago,  etc,  R- 
Co.,  127  Mo.  A.  160,  105  SW  10. 

N.  T. — Hutton  V.  Murphy.  9  Misc. 
151,    29    NTS    70. 

Pa. — Lyons  v.  Harrlsburg  Consum- 
ers' Brewery  Co.,  26  Pa.  Co.  202. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Keith, 
74  Tex.  287,  11  SW  1117;  Internation- 
al, etc.,  R.  Co.  V.  Cocke,  64  Tex.  151; 
Powell  V.  Hill,  (Civ.  A.)  152  SW  1125: 
Missouri,  etc.,  R.  Co.  v.  Allen,  3J 
Tex.  Civ.  A.  236,  87  SW  168;  St.  LouU 
Southwestern  R.  Co.  v.  Chambllss. 
(Civ.  A.)  54  SW  401. 

Wash. — Douglass  v.  Seattle  Elec- 
tric Co.,   73   Wash.   561.   132  P  229. 

Wis.— Zltske  V.  Goldberg,  ^8  Wis. 
216. 

7a.  Ala. — Southern  Hardware,  etc 
Co.  V.  Standard  Equipment  Co..  158 
Ala.    596.    48    S    857. 

111.— Peck  V.  Chicago  R.  Co..  270 
111.   34.   110  NE  414. 

Me. — Watson  v.  Proprietors  Lisbon 
Bridge.   14    Me.    201,   31    AmD  49. 

S.  C. — SulUvan  v.  Anderson,  81  S.  C. 
478,  62  SE  862.  „ 

Tex. — Unit  v.  Biggs,  63  Tex.  Civ. 
A.  529,  116  SW  126;  St  Louis 
Southwestern  R.  Co.  v.  Chambllss. 
(Civ.  A.)   54  SW  401. 


For  latar  owm*.  dsvelopiaesta  and  oliaafM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nomber. 
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damages  less."  Not  every  effort  to  minimue  dam- 
ages will  serve,  particularly  where  it  results  in  en- 
hancing them.'* 

[i  133]  (6)  Ezpeiues  of  Utigatioii  and  Attor- 
mys'  Fees" — (a)  In  OeneraL  Apart  from  the 
sums  allowable  and  taxed  as  costs,'*  there  ean,  as  a 

Wash. — Douglass  v.  Seattle  Ellec- 
tric  Co..  78  Wash.   561,   132   P  229. 

[a]  azpanaM  xaurnSiiag. — ^Wbere 
plaintiff's  horse  was  injured  so  as 
to  be  entirely  worthless  through 
defendant's  negligence,  and  plaintiff 
acting  In  good  faith,  and  in  the  be- 
lief that  the  horse  might  be  helped 
and  made  of  some  value,  expended 
money,  in  care  and  medical  treatment 
without  avail,  he  Is  entitled  to  re- 
cover for  the  money  so  expended  in 
addition  to  the  value  of  the  horse. 
EllU  V.  Hilton,  78  Mich.  150,  4S  NW 
104S,  18  AmSR  438.  6  LRA   454. 

73.  The  Ada,  239  Fed.  363;  South- 
western Tel.,  etc.,  Co.  v.  Krause, 
(Tex.  Civ.  A.)   92   SW  431. 

[a]  Ap^lotton  ot  ml*.— An  in- 
struction that  plaintiff  could  recover 
expensetB  "to  preserve  or  restore"  an 
automobile  injured  in  collision  means 
"to  bring  back  to  its  former  state" 
which  would  be  more  than  merely  to 
preserve  thfe  car,  and  is  erroneous. 
Gilwee  V.  Pabst  Brewing  Co.,  195  Mo. 
A.  487,   193    SW   886. 

74.  The  Ada,  239  Fed.  363;  Borden 
MIn.  Co.  V.  Barry,  17  Md.  419;  Die- 
trich V.  Hannibal,  etc..  R.  Co.,  89  Mo. 
A.  36. 

n.    OvoaB  zafaaancaai 
In  action  for  false  Imprisonment  see 

False  Imprisonment  (19  Cyo  369]. 
Malicious  prosecution   see   Malicious 

Prosecution  [26  Cyc  63]. 

76.  See  Costs  15  C.  J.  p  1. 
Dunagas    •■    Inolndtny    oocta    ■•« 

«upra  i    1. 

77.  U.  8. — Day  v.  Woodworth,  18 
How.  863,  14  L.  ed.  181;  Holbrook  v. 
Small,  12  F.  Cas.  No.  6.596,  3  Bann.  & 
A.  (2S;  Simpson  v.  Lelper,  22  F.  Cas. 
Ko.  12,884. 

Ala.— Birmingham  First  Nat.  Bank 
V.  Newport  First  N"at.  Bank,  116  Ala. 
S20.  22  S  976. 

Ark. — Ooodbar  v.  Llndsley,  51  Ark. 
580,  U  SW  577,  14  AmSR  54;  Jacob- 
Bon  V.  Polndexter,  42  Ark.  97. 

Cal.— Nicholls  V.  Mapes,  1  Cal.  A. 
Hi.  82  P  265. 

Conn. — Malsenbacher  v.  Society 
Concordia,  71  Conn.  369,  42  A  67.  71 
AmSR  213-  Mason  v.  Hawes,  52  Conn. 
12.  62  Amlt  552;  Dibble  v.  Morris,  26 
Conn.  418;  Hurd  v.  Hubbell,  26  Conn. 
389;  St  Peter's  Church  v.  Beach,  26 
Conn.  356. 

Iowa. — Boardman  v.  Marshalltown 
Grocery  Co.,  106  Iowa  ^  445,  75  NW 
343;  Bull  v.  Keenan,  100  Iowa  144, 
69  NW  433:  Volse  v.  Phillips.  37  Iowa 
428. 

Kan.— Winstead  v.  Hulme,  32  Kan. 
568.  4  P  994. 

Ky— Wagner  v.  Hatcher,  137  Ky. 
40«,   126    SW    1063. 

La, — Hassle  v.  Bally,  33  La.  Ann. 
485;  Cooper  v.  Cappel,  29  La.  Ann. 
213;  Osborn  v.  Moore,  12  La.  Ann. 
714. 

Mass.— Henry  v.  Davis,.  123  Mass. 
345;  Barnard  v.  Poor,  21  Pick.  378; 
Lefflngwell  v.  Elliott,  10  Pick.  204; 
Rice  V.  Austin,  17  Mass.  197. 
.  Mich.— Warren  v.  Cole,  15  Mich. 
286  [foil  Hatch  v.  Hart,  2  Mich.  289). 

Minn. — ^Kelly  v.  Rogers,  21  Minn. 
146. 

.  N.  H.— Richards  v.  Whittle,  16  N. 
H.  259. 

,  N.  T.— Marvin  v.  Prentice,  94  N.  T. 
296;  Halstead  v.  Nelson,  24  Hun  395 
[ate  138  N.  T.  617,  34  NE  342,  20  LRA 
449.  and  foil  Hicks  v.  Foster,  13 
Barb.  683];  Wilson  v.  Mathews,  24 
Barb.  295;  Lincoln  v.  Saratoga,  etc.. 
R    Co.,  23  Wend.    425. 

Oh. — Roberts  v.  Mason,  10  Oh.  St. 
2'7:  Stephens  v.  Handly,  Wright  121. 

Pa. — Jennings  v.  Beale,  146  Pa. 
125,  23  A  225;  Stopp  v.  Smith,  71  Pa. 
ziS;  Haverstlck  v.  Erie  Oas  Co.,  29 
Pa.  254;  Oood  v.  Mylin,  8  Pa.  61.  49 


AmD  493. 

Tex. — McKay  v.  Wiahert,  (Civ.  A.) 
152  SW  508;  Gulf,  etc.,  R.  Co.  v.  Doo- 
ley,  62  Tex.  Civ.  A.  345,  131  SW 
831 

Vt.-:-Harrla  v.  Elred,  42  Vt.  89; 
Park  V.  McDaniels,  37  Vt.  594. 

Wis. — Fairbanks  v.  Witter,  18  Wis. 
287,    76    AmD   765. 

Bng. — HoUoway  v.  Turner,  6  Q.  B. 
928,  61  ECL  928;  Abthorp  v.  Bedford, 
etc.,   R.   Co.,   8   L.   T.   Rep.  N.   8.   200. 

N.  B. — Deveber  v.  Roop.  16  N.  B. 
295;  Davis  v.  Cushing,   10  N.  B.   383. 

Ont. — Closson  v.  Post,  6  CanLJ  141. 

But  see  Decarle  v..  Montreal  Quest, 
26  Que.  Super.  16  (holding  that  the 
fees  of  expert  witnesses  employed  to 
make  examinations  of  property, 
plans,  etc.,  necessary  for  the  proof 
of  plaintiff's  allegations  of  damage 
to  property  caused  by  defendants'  Il- 
legal acts,  and  also  the  costs  of 
notarial  protests,  form  part  of  the 
damages  which  plaintiff  Is  entitled  to 
recover    from    the    adverse    party). 

[a]  Beaaoa  tint  rule. — "The  ex- 
penses of  litigation  are  never  dam- 
ages sued  for  in  any  case  when  the 
action  is  brought  for  the  wrong  it- 
self, not  even  If  the  tort  be  wanton 
or  malicious.  They  are  not  the  "nat- 
ural and  proximate  consequence  of 
the  wrongful  act,'  which  is .  the  uni- 
versal rule,  but  are  remote,  future 
and  contingent.  They  may  follow 
the  wrong  and  are  very  likely  to,  but 
not  of  course  or  necessarily.  Be- 
sides damages  sued  for  musWbe  such 
as  exist,  and  can  be  and  are,  in  some 
form  aatlsfactory  to  the  law,  stat- 
ed In  the  declaration  and  made  mat- 
ter of  proof;  but  these  expenses  ac- 
crue subsequently  to  the  bringing  of 
the  suit,  and  can  not  be  stated  In 
the  declaration,  nor  can  they  become 
matter  of  proof.  Who  ever  knew  the 
plaintiff  to  prove  his  lawyer's  bills, 
or  the  tavern  bills  of  himself  and 
witnesses  and  the  like,  to  the  jury, 
or  witnessed  on  these  points  a  cross- 
examination  by  the  defendant's  coun- 
sel. Obviously  these  things  do  not 
fall  within  'the  issue,  and  are  never 
made  the  subjects  of  enquiry  or  in- 
vestigation on  trial."  St.  Peter's 
Church  V.  Beach,  26  Conn.  365,  366. 

[b]  XUnstratlons. — (1)  Where  de- 
fendant paid  a  note  which  plaintiff 
had  given  for  his  accommodation, 
and  then  attempted  to  hold  it  against 
'plaintiff  as  a  valid  obligation,  it  was 
held  that  plaintiff  could  recover  the 
note  in  trover,  together  with  the 
actual  damages  sustained  by  him; 
but  he  was  not  entitled  to  recover 
the  expenses  of  the  suit  beyond  tax- 
able costs.  Park  v.  McDaniels,  37 
Vt.  694.  (2)  In  an  action  for  flood- 
ing plaintiff's  land  plaintiff  cannot 
recover  for  his  trouble  and  expense 
in  conducting  his  suit  and  establish- 
ing his  right  at  law.  Good  v.  Mylin, 
8  Pa.  51,  49  AmD  493.  (3)  In  an 
action  against  a  corporation  for  re- 
fusal to  allow  plaintiff  to  inspect  Its 
stock  book,  the  value  of  plaintiff's 
time  in  attempting  to  secure  the 
right  to  inspect  the  stock  book  of  de- 
fendant corporation,  and  sums  paid 
to  his  attorney  therefor,  are  not  re- 
coverable as  actual  damages.  Board- 
man  V.  Marshalltown  Grocery  Co.,  106 
Iowa  445.  75  NW  343. 

[c]  Application  of  ml*. — It  is  not 
proper  to  consider  the  liability  of 
plaintiff  to  give  a  share  of  the  dam- 
ages to  his  attorney  as  aggravating 
the  damages,  but  the  legal  costs  are 
all  that  can  be  allowed  against  a  de- 
fendant, and,  If  plaintiff  begins  a  suit 
on  shares,  defendant  cannot  be  made 
responsible  for  it.  Clinton  v.  Lanins, 
61   Mich.   355,   28  NW  125. 

[d]  Koas   of   ttnM. — The    damages 


general  rule,  be  no  recovery  a«  damages  of  the  eosts 
and  expenses  of  litigation,"  or  expenditures  for 
counsel  fees."  In  cases  of  civil  injury  or  breach  of 
contract,  in  which  there  is  no  fraud,  willful  negli- 
gence, or  malice,  the  courts  have  considered  that  an 
award  of  the  costs  in  the  action  is  sufficient  to  cover 

recoverable  in  an  action  cannot  in- 
clude an  allowance  to  plaintiff  for 
loss  of  time  in  bringing  It.  Black- 
well  V.  Acton,  38  Ind.  425;  McKay  v. 
Wishert,   (Tex.  Civ.  A.)   162  SW  608. 

78.  U.  S. — ^Flanders  v.  Tweed,  16 
Wall.  450,  21  L.  ed.  203;  Qelrlchs  v. 
Williams,  15  Wall.  211.  21  L.  ed.  43; 
Day  V.  Woodworth,  13  How.  363,  14 
L.  ed.  181;  Arcarabel  v.,  Wiseman,  i 
Dall.  306,  1  L.  ed.  613;  Simpson  v. 
Leiper,   22   F.  Cas.  No.   12,884. 

Ark. — Evans  v.  Oxark  Orchard  Co., 
108  Ark.  212,  146  SW  511;  White  Riv- 
er, etc,  R.  Co.  v.  Star  Ranch,  etc., 
Co.,  77  Ark.  128,  91  SW  14;  Mc- 
Danlel   v.   Crabtree,    21   Ark.    431. 

Cal. — Falk  v.  Waterman,  49  Cal. 
224;  Howell  v.  Scoggins,  48  Cal.  866; 
Ah  Thaie  v.  Quan  Wan,  3  C^al.  216. 

Colo. — Spencer  v.  Murphy,  6  Colo. 
A.  453,  41  P  841;  Joslin  v.  Teats,  S 
Colo.  A.    531.  39   P  349. 

Conn. — St.  Peter's  Church  v.  Beach, 
26  Conn.  355. 

Dak. — Jandt  v.  South,  2  Dak.  46,  47 
NW   779. 


D.  C. — Donovan  v.  Johnson,  13  Anp. 

356. 

Fla. — Gregory  v.  Woodbury,  63  Fla. 
566,  670,   43  S  504   [ctt  Cyc]. 

Ga. — Shaw  V.  Macon,  19  Ga.  468. 

Ida. — ^Jenkins  v.  Commercial  NaL 
Bank.  19  Ida.  290,  18  P  468,  46S  (cit 
Cyc]. 

111. — ^Washburne  v.  Burke,  84  111.  A. 
687;  Knefel  v.  Ahem.  67  111.  A.  568. 

Ind. — State  v.  Franta,  181  Ind.  318, 
322,  103  NB  833  [ctt  Cyc], 

Iowa. — Dorrls  v.  Miller,  l^h  Iowa 
564,  75  NW  482;  Bull  v.  Keenan,  100 
Iowa    144,    69    NW    433. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Stewart,  55  Kan.  667,  41  .p  961;  Win- 
Bted  v.  Hulme.  32  Kan.  568,  4  P  994. 

Ky.— Wagner  v.  Hatcher,  137  Ky. 
406,   125   SW   1063. 

La. — Bentley  v.  Fischer  Lumber, 
etc.,  Co.,  51  La.  Ann.  451,  25  S  263; 
Eatman  v.  New  Orleans  Pac.  R.  Co., 
35  La.  Ann.  1018;  Day  v.  New  Or- 
leans Pac.  R.  Co.,  35  La.  Ann.  694; 
Campbell  v.  Short,  35  La.  Ann.  465; 
Massie  v.  Bally,  38  La.  Ann.  485; 
Levy  v.  Baer,  19  La.  Ann.  468;  Hale 
v.  New  Orleans.  18  La.  Ann.  321; 
Burhara  v.  Hart,  16  La.  Ann.  517; 
Late  V.  Armorer,  14  La.  Ann.  826; 
Williams  V.  Leblanc,  14  La.  Ann.  757; 
Sarpy  v.  New  Orleans,  14  La.  Ann. 
311;  Hale  v.  New  Orleans,  13  1*.  Ann. 
499;  Flynn  v.  Rhodes,  12  La.  Ann. 
239;  Knott  v.  Gough,  10  La.  Ann.  662. 

Mass. — Hei.ry  v.  Davis,  123  Mass. 
345;  Regglo  V.  Braggiotti.  7  Cush. 
166;  Marshall  Fishing  Co.  ,v.  Hadley 
Falls  Co.,  5  Cush.  602;  Guild  v.  Guild, 
2  Mete.  229;  Barnard  v.  Poor,  21  Pick. 
378;  Lefflngwell  v.  Elllotl,  21  Pick. 
204. 

Mich. — ^Warren  v.  Cole,  15  Mieh. 
265;  Hatch  v.  Hart,  2  Mich.  289. 

Minn. — ^Kelly  v.  Rogers,  21  Minn. 
146. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Con- 
sumers' Ice,  etc..  Co.,  109  Miss.  48, 
67  S  667;  New  (Orleans,  etc.,  R.  Co. 
V.  Moore,   40   Miss.   39. 

.  Nebr. — ^Winkler  v.  Roeder,  23  Nebr. 
706,   37   NW   607,    8   AmSR  165. 

N.  H. — Jacques  v.  Manchester  Coal, 
etc.,  Co.,  100  A  47. 

N.  M. — Atchison,  etc,  R.  Co.  v. 
Citlsens'  Tract.,  etc.,  Co.,  16  N.  M. 
163,   118   P  813. 

N.  T. — Bishop  V.  Hendrlck,  82  Hun 
328,  SI  NTS  502  (aff  146  N.  T.  398. 
42  NB  542];  Clason  v.  Nassau  Ferry 
Co.,  20  Misc.  315.  45  NYS  675,  4  NT 
AnnCas  166  [aff  27  App.  Div.  621,  60 
NYS  160,  and  mod  19  Misc.  718,  43 
NYS  1152];  Lincoln  v.  Saratoga,  etc* 
R.   Co.,   23   Wend.    425. 

Oh. — United  Power  Co.  v.  Matheny. 
81  Oh.  St.  204,  90  NE  164,  28  LRAN 
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the  expenses  of  litigation  and  make  no  allowance 
for  time,  indirect  loss,  and  annoyance.^' 

By  statate  in  some  jurisdictions  provision  is  made 
for  the  allowance  of  the  expenses  of  litigation  as 
damages  in  certain  cases."" 

OontractQal  provisions.  Expenditures  made  for 
attorney's  fees4n  an  action  based  on  a  contract  con- 
taining a  stipulation  for  such  fees  are  in  the  nature 
of  special  damages  incidental  to  the  breach  of  the 


761;  Gates  v.  Toledo,  67  Oh.  St.  196. 
18  NB  500;  Roberts  v.  Mason,  10  Ob. 
St.   277. 

Okl.— Horton  v.  Sherwln.  164  P  4S9. 

Pa. — Jennings  v.  Beale,  146  Pa.  125, 
23  A  225;  Haverstick  v.  Erie  Gas  Co., 
29  Pa.  -  254;  Murphy  v.  Jarvis,  1 
Phlla.  84. 

Philippine. — Tan  Te  v.  Bell,  27 
Philippine  364;  Tan  Ti  v.  Alvear,  26 
Philippine  566;  Ortlga  v.  Enager  18 
Philippine  346. 

Porto  Rico. — Trublard  v.  Mercardo. 
7  Porto  Rico  Fed.  122;  Cuello  v.  Fua- 
ter,  t  Porto  Rico  Fed.  193. 

8.  C. — Welch  V.  Northeastern  R. 
Co..  46  B.  C.  !>.  2»0. 

Tex. — Houston,  etc,  R.  Co.  v. 
Oram,  49  Tex.  341;  Salado  College  v. 
Davis,  47  Tex.  131;  Landa  v.  Obert, 
46  Tex.  639;  Turner  v.  Miller,  42  Tex. 
418,  19  AmR  47;  Brooks  v.  Price,  2 
Tex.  Unrep.  Cas.  118;  Tyler  v.  Sow- 
ders,  (Civ.  A.)  173  SW  640;  Closner 
v.  Chapin^  (Civ.  A.)  168  SW  370;  Ban 
Antonio  Tract.  Co.  v.  Cassanova,  (Civ. 
A.)  164  SW  1190;  McKay  v.  Wlshert, 
(Civ.  A.)  162  SW  508;  Jackson  v.  Po- 
teet,  (Civ.  A.)  89  SW  980;  Webb  v. 
Harris,  1  Tex.  A.  Civ.  Cas.  S  1035. 

Vt. — Hoadley  v.  Watson,  46.  Vt.  289, 
12  AmR  197;  E:arl  v.  Tupper,  46  Vt. 
276. 

Va. — Burruss  v.  Hlnes,  94  Va.  413, 
26  SE  876. 

Wash. — McGulnness  v.  Harglss,  66 
Wash.  162,  105  P  233,  21  AnnCas  220; 
State  V.  Will,  54  Wash.  698.  103  P 
483;  State  v.  McKay,  54  Wash.  698, 
103  P  482;  State  v.  Will,  54  Wash. 
696.  103  P  482;  State  v.  Will,  54 
Wash.  453,.  108  P  479,  104  P  797. 

Wis. — Fairbanks  v.  Witter,  18  Wis. 
287.   76  AmD  766. 

N.  B. — ^DavlH  V.  Cushlng,  10  N.  R 
383. 

Que. — Cox  v'  Turner,  2  Montr.  Q. 
B.    278. 

See  Dunlavey  v.  Doggett,  38  Mont. 
204,    209.    99    P    436    [clt    Cyc]. 

[a]  Xaaaon  for  mis. — "In  cases 
where  smart  money  Is  allowable,  the 
amount  of  the  verdict  rests  with  the 
Jury,  who  must  exercise  a  wise  and 
honest  discretion;  but  In  other  cases, 
both  of  contract  and  tort,  if  there  be 
no  actual  culpability,  the  law  gives 
the  rule  of  damages,  and  this  the  Jury 
are  bound  to  apply  or  a  new  trial  will 
be  granted.  This  is  right,  for  honest 
men  are  sometimes  obliged  to  resort 
to  courts  to  get  their  differences  set- 
tled; and  where,  though  the  form  of 
the  declaration  may  indicate  a  legal 
wrong,  there  is  really  no  culpability 
whatever  Imputable  to  either  party, 
<>mart  money  can  not  be  allowed.  The 
parties  In  these  cases  should  be  en- 
couraged to  appeal  to  the  court  on 
equal  terms.  The  defendant  should 
not  be  punished  by  being  compelled 
to  pay  not  only  his  own  counsel  but 
such  as  the  plaintiff  may  please  to 
select  to  advocate  his  claims  against 
the  defendant,  but  each  should  be 
left  to  conduct  his  own  case,  and  in 
his  own  way,  and  at  his  own  expense 
beyond  what  the  statute  allows  In  a 
bill  of  costs  to  the  prevailing  party. 
Besides,  a  different  rule  Is  entirely 
unequal,  for  the  defendant.  If  he  pre- 
vails, can  never  recover  any  more 
than  a  statute  bill  of  costs."  St.  Pe- 
ter's Church  V.  Beach,  26  Conn.  355, 
366. 

[b]  XUvatntlaiu — ^PlalntifTs  fees 
to  counsel  on  a  suit  for  damages 
against  a  treasury  agent  for  illegal- 
ly seizing  and  retaining  his  property 


contract,  which,  according  to  the  terms  of  the  eon- 
tract,  are  to  be  coimpensated  for  in  addition  to  a  re- 
covery of  the  principal  sum  dub.** 

[$  134]  (b)  In  Connection  with  Examplary 
Danutgw.  Where  the  facts  are  such  that  an  award 
of  exemplary  damages  may  be  made,''  the  probable 
counsel  fees  may  be  considered  by  the  jury  in  esti- 
mating the  amount  of  such  damages;"  but  under 
this  rule  attorneys'  fees  are  not  allowed  as  eom- 


are  properly  disallowed,  although  the 
seizure  was  adjudged  to  have  been 
Illegal  and  damages  were  given  ac- 
cordingly. Flanders  '  v.  Tweed,  16 
Wall.   (U.  S.)  450,  21  U  ed.  203. 

[c]  Xn.  Ml  •ctlOB  by  an  admlala- 
txstor  to  recover  personal  property 
of  his  decedent,  he  cannot  recover  as 
damages  fees  paid  by  him  to  counsel 
for  services  rendered  in  the  litiga- 
tion against  defendant.  Bishop  v. 
Hendrlck,  82  Hun  323,  31  NTS  602 
[aS  146  N.  T.  398  mem,  42  NE  642 
mem]. 

79.  V.  B. — Day  v.  Woodworth.  13 
How.  363,  14  L>.  ed.  181.  See  also 
Whlttemore  v.  Cutter,  29  F.  <3a».  No. 
17,600,   1  Oall.   429. 

Ark. — Jacobson  v.  Poindexter,  42 
Ark.  97. 

Iowa. — DorriB  v.  Miller,  106  Iowa 
564,  75  NW  482.       , 

La, — Young  v.  Courtney,  13  La. 
Ann.  193;  Osborn  v.  Moore,  12  La. 
Ann.  714. 

Mass. — Henry  v.  Davis,  123  Mass. 
345:  Adams  v.  Cordis,   8  Pick.   260. 

N.  T. — Marvin  v.  Prentice,  94  N.  T. 
295. 

Tex. — Smith  V.  Sherwood,  2  Tex. 
460;  Brooks  v.  Price,  2  Tex.  Unrep. 
Cas.    118. 

Vt. — Park  V.  McDanlela,  37  Vt.  694. 

80.  See  statutory  provisions;  and 
Liovell  v»  Frankum,  145  Ga.  106,  88 
SE  669;  Mendel  v.  Leader,  136  Qa. 
442,  71  SE  753;  Lampkln  v.  Garwood, 
122  Ga.  407,  50  SE  171;  Clarke  v. 
Wolfe.  115  Ga.  320,  41  SE  681;  Car- 
hart  v.  Walnman,  114  Ga.  632,  40  SE 
781,  88  AmSR  45;  Allen  v.  Harris,  113 
X}a.  107.  38  SE  322  (holding  that 
mere  proof  that  payment  had  been 
made  was  not  sufficient  evidence  of 
their  reasonableness);  Johnson  v. 
East  Tennessee,  etc.,  R.  Co.,  90  Ga. 
810,  17  SE  121  (holding  that  the 
amount  must  be  proved);  Mosely  v. 
Sanders,  76  Ga.  293;  Patterson  v. 
reterson,  15  Ga.  A.  680,  84  SE  163. 

[a]  In  OeoTgUt  (1)  the  expenses 
of  litigation  are  not  generally  allowed 
as  a  part  of  the  damages,  but  If  de- 
fendant has  acted  In  bad  faith  or  has 
been  stubbornly  litigious  or  has 
caused  plaintlflT  unnecessary  trouble 
and  expense,  the  Jury  may  allow 
them.  Clarke  v.  Wolfe,  115  Ga.  320. 
41  SE  681;  Carhart  v.  Walnman,  114 
Ga.  632,  40  SE  781,  88  AmSR  45; 
Chambers  v.  Harper,  83  Ga.  382,  9  SE 
717;  Smith  V.  Dudley,  69  Ga.  78; 
Guernsey  v.  Shellman,  69  Ga.  797. 
(2)  Where  plaintiff  purchased  a  horse 
from  defendant  who  warranted  It  to 
be  sound  and  afterward  returned  the 
horse  taking  another  In  exchange 
which  was  also  returned  as  worth- 
less, plaintiff  is  entitled  to  recover 
his  counsel  fees,  where  defendant 
kept  both  horses  and  refused  to  re- 
turn the  purchase  money.  Chambers 
V.  Harper,  83  Ga.  382.  9  SE  717.  (3) 
In  an  action  for  deceit,  where  there 
was  no  evidence  that  defendant  had 
been  stubbornly  litigious,  or  had 
cause'd  plaintiff  unnecessary  trouble 
or  expense,  It  was  error  to  charge 
that  plaintiff  might  be  allowed  dam- 
ages for  unnecessary  trouble  and  ex- 
pense put  on  him  by  defendant's 
stubborn  litigation.  Smith  v.  Dud- 
ley. 69  Ga.  78.  (4)  Where  a  land- 
lord's refusal  to  deliver  either  the 
check  or  the  baggage  is  capricious, 
or  puts  the  guest  to  unnecessary  ex- 
pense, the  latter  may  recover  attor- 
ney's teeA  as  part  of  his  damages. 
Carhart  v.  Walnman.  114  Ga.  632,  40 


SE  781,  88  AmSR  45.  (5)  Expensei 
of  litigation  are  not  recoverable  by 
plaintiff  in  an  action  for  breach  of 
contract,  where  it  did  not  appear  that 
It  was  entered  Into  in  bad  faith  or 
procured  by  fraud.  McKenxie  T. 
Mitchell,  123  Oa.  72,  61  SB  34. 

[b]  Slrectlsf  vaMieti,— Althouch 
the  suit  is  one  in  which  the  ezpenns 
of  litigation  might  properly  be  recov- 
ered, under  Civ.  Code  [1910]  i  4)92. 
as  part  of  the  damages,  it  Is  error  to 
direct  a  verdict  therefor.  Patterson 
V.  Peterson,  16  Oa.  A.  680,  84  SE  ISl. 

81.  Eastman  v.  Sunset  Park  Lend 
Co.,    (Cal.)   170  P  642. 

[a]  Whar*  th*  taima  of  a  ooa- 
traot  >z»  AOBbtfnl  as  to  the  Inclusion 
of  attorney's  fees  as  damages,  such 
a  demand  wUl  be  rejected.  Qod- 
chaux  V.  Hyde,  126  La.  187.  62  S  2<9. 

[b]  la  TiOll1«l«1l>  proof  of  the 
value   of   attorney's   tees   is  not  re- 

?ulred  where  a  recovery  is  sought 
or  those  rendered  In  the  presence  of 
the  court.  Templeman  Bros.  Lumber 
Co.  V.  Slnnot,  9  La.  A.   (Orleans)  305. 

82.  Szamplair  AunaJmi  see  Infra 
{I   268-298. 

Sa  Ala.— Marshall  v.  Betner,  17 
Ala.  832  [clt  Haddan  v.  MUls,  4  C.  ft 
P.   486,  19  ECL  614]. 

Conn. — Malsenbacker  v.  Society 
Concordia,  71  Conn.  S69.  42  A  67,  71 
AmSR  213;  Wynne  v.  Parsons,  67 
Conn.  73,  17  A  362;  Bennett  v.  Gib- 
bons, 65  Conn.  460,  12  A  99;  Dalton 
V.  Beers,  38  Conn.  529;  Welch  v.  Du- 
rand,  36  Conn.  182,  4  AmR  55;  Piatt 
V.  Brown,  SO  Conn.  336;  Dibble  v. 
Morris,  26  Conn.  416;  St.  Peter's 
Church  V.  Beacn.  26  Conn.  355; 
Beecher  v.  Derby  Bridge,  etc.,  Co.,  U 
Conn.  491:  Ivea  v.  Carter,  24  Conn. 
392;  Llnsley  v.  Bushnell,  15  Conn. 
225,  38  AmD  79.  See  also  Mason  v. 
Uawes,  52  Conn.  12,  .52  AmR  552. 

Kan. — Dow  v.  JuUen,  32  Kan.  576, 
4  P  1000;  Winstead  v.  Hulme.  3J 
Kan.  668.  4  P  994;  Titus  v.  (^rklns. 
21  Kan.  722. 

Miss. — Tazoo,  etc.,  R.  Co.  v.  Con- 
sumers' Ice,  etc.,  Co.,  109  Miss.  41, 
67  S  657:  New  Orleans,  etc.,  R.  Co.  v. 
AUbrltton,  38  Miss.  242,  75  AmD  98. 

Oh. — Peckham  Iron  Co.  v.  Harper, 
41  Oh/  St.  100;  Stevenson  v.  Morris. 
37  Oh.  St.  10,  41  AmR  481;  Finney 
V.  Smith,  31  Oh.  St.  529,  27  AmR  6!«; 
Roberts  v.  Mason,  10  Oh.  St.  277; 
Stevens  v.  Handly,  Wright  121;  Sh»- 
fer  V.  Patterson,  4  Oh.  Dec.  (Reprint) 
167,  1  ClevLRep  84.  See  Sexton  T. 
Todd,  Wright  316  (an  action  for  slan- 
der). 

See  Dorrls  v.  Miller,  105  Iowa  664. 
75  NW  482  (where  facts  were  hela 
not  to  Justify  application  of  rule); 
Eatman  v.  New  Orleans  Pac.  R.  Co., 
35  La.  Ann.  1018  (recognising  rule); 
Massle    v.    Bally,     S3    La.    Ann.    48S. 

Compare  Winkler  v.  Roader.  21 
Nebr.  706,  37  NW  607,  8  AmSR  15^ 
(holding  that,  since  exemplary  dam- 
ages were  not  recoverable  In  that 
Jurisdiction,  an  allowance  for  attor- 
neys' fees  could  not  be  made  even 
In  an  action  of  tort). 

[a]  By  BtatBte  (1)  (Park  Code 
Annot.  !  4392)  it  is  provided  that  "If 
the  defendant  has  acted  In  bad  fal**- 
or  has  been  stubbornly  litigious,  or 
has  caused  the  plaintiff  unnecessafT 
trouble  a/id  expense,"  the  Jury  may 
allow  the  expenses  of  litigation  a» 
part  of  the  damages.  Bee  Mosely  »• 
Sanders.  76  Qa.  293;  Guernsey  ^ 
Shellman,  59  Ga.  797.  798.  (2)  Such 
damages.    It   has  been    held^  are  not 
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pensation  but  rather  as  punishment  for  defendant's 
wrongful  and  malicious  act,^  and  they  are  not  al- 
lowed in  addition  to  the  sum  assessed  as  exemplary 
damages.**  So  in  cases  of  wanton  or  malicious  in- 
jury," or  of  gross  negligence,*'  or  fraud,*'  it  has 
been  held  that  there  may  be  a  recovery  for  the  ex- 
penses of  litigation.  However,  according  to  other 
authorities  there  can,  even  in  cases  where  punitory 
damages  may  be  awarded,  be  no  allowance  for 
counsel  fees,**  or  expenses  of  litigation;**  and  while 
the  sum  awarded  may  indirectly  compensate  plain- 
tiff for  such  expenses,  their  amount  cannot  be  taken 
as  a  measure  or  as  a  necessary  element  of  dam- 
ages.'^  The  rule  allowing  attorneys'  fees  as  dam- 
ages in  cases  of  fraud  is  confined  to  cases  where  the 
party  is  obliged  to  take  the  initiative,  and  is  not 
applicable  to  a  defendant  setting  up  fraud  as  a  de- 


fense.*' In  those  jurisdictions  in  whiefa  it  is  held  to 
be  proper  to  consider  attorney's  fees  and  expenses, 
it  has  been  held  that  it  is  unnecessary  that  evi- 
dence be  introduced  as  to  the  amount,'*  although 
such  evidence  is  not  improper.** 

Contingent  fees.  In  a  case  in  which  it  is  re- 
g^ded  as  proper  for  the  jury  to  consider  attorneys ' 
fees  in  estimating  damages,  they  are  limited  to  a 
consideration  of  reasonable  cash  expenses  and  fees  ;** 
contingent  fees  cannot  be  considered.** 

[i  135]  (c)  Ei^enseB  in  Collateral  Proceed- 
ings.*' TiVhere  the  natural  and  proximate  conse- 
quence of  a  wrongful  act  has  been  to  involve  plain- 
tiff in  litigation  with  others,  there  may,  as  a  general 
rule,  be  a  recovery  in  damages  against  the  anthor  of 
such  act  of  the  reasonable  expenses  incurred  in  sneh 
litigation,**  together  with  compensation  for  attor- 


punltlve  or  -rindictlve,  under  the  code, 
but  "stand  by  themselvefa."  Moaely 
T.  Sanders,  supra.     See  supra  I   138. 

M.  DorrU  t.  Miller,  106  Iowa  664, 
75  NW  482. 

86.  Atchison,  etc.,  K.  Co.  v.  Stew- 
art, 65  Kan.  667,  41  F  961;  Landa  v. 
Obert.  45  Tex.  639. 

86.  Winters  v.  Cowen,  90  Fed.  89 
[all  96  Fed.  929,  37  CCA  628];  Dibble 
V.  Morris,  26  Conn.  416;  St.  Peter's 
Church  V.  Beach,  26  Conn.  355;  White 
V.  Glvens,  Z9  La.  Ann.  671;  Cleveland, 
etc.,  n  Co.  v.  Bartram,  11  Oh.  St. 
457. 

[a]  nimsteatlons.  (1)  In  an  ac- 
tion on  the  case  for  obstructlDK  a 
highway,  whereby  plaintiff  was  in- 
jured, the  }ury  In  estimating  damages 
can  take  into  consideration  the  nec- 
essary trouble  and-ezpenses  ot  plain- 
tlK  in  the  prosecution  of  the  action. 
Linsley  v.  Bushnell,  15  Conn.  236,  38' 
AmD  79.  (2)  In  a  suit  for  damages 
on  account  of  a  trespass,  the  trouble 
and  expense  to  which  plaintiff  has 
been  Illegally  put  are  to  be  consid- 
ered in  estimating  the  damages.  At- 
torney's fees  are  a  part  of  such  ex- 
pense. Cooper  V.  Cappel,  29  La.  Ann. 
213.  (3)  Where  property  Is  wrong- 
fully seised  on  execution,  the  owner 
is  entitled  to  a  reasonsble  amount 
for  attorney's  fees  expended  In  an  ac- 
tion to  protect  his  rights.  Oilkerson- 
Sloss  Commn.  Co.  v.  Tale,  47  La.  Ann. 
690,  17  S  244;  White  v.  Oivens.  29  La. 
Ann.   671. 

[b]  Apnlioatlon  of  ml*. — Where  it 
appeared  In  an  action  of  assault  and 
battery  that  there  had  been  a  former 
trial  of  the  cause,  and  by  reason  of 
the  death  of  one  of  the  Jurors  no 
verdict  was  rendered,  it  was  held 
that  the  Jury  might  properly  take 
Into  consideration  the  expenses  of 
such  former  trial  in  estimating  the 
damages.  Noyes  v.  Ward,  19  Conn. 
250. 

87.  Wilson  V.  Qranby,  47  Conn. 
59,  3t  AmR  61. 

[a]  XUwrtiatlOB^— Damages  for  an 
injury  from  a  defect  in  a  highway 
Bhould  be  compensatory  merely,  un- 
less the  Jury  should  find  gross  neg- 
Mgence  on  the  part  of  the  town.  In 
which  case  they  may  Increase  the 
amount  by  considering  the  expenses 
of  plalntlflTs  suit,  not  including  the 
taxable  coats.  Wilson  v.  Granby,  47 
Conn.  59,  36  AmR  51;  Beeoher  v. 
Derby  Bridge,  etc.,  Co..  24  Conn.  491. 

88.  Flack  v.  Neill,  22  Tex.  268; 
Bracken   v.   Neill,   16   Tex.    109. 

(a]  mtndnlent  dlspossesaloii^— 
The  trouble  and  expense  to  which 
plaintiff  Is  subjected  In  establishing 
his  title  to  property  of  which  defend- 
ant has  attempted  fraudulently  to 
dispossess  him  form  a  good  ground 
•or  estimating  the  damages.  Copley 
V.  Berry,    12    Rob.    (La.)    79. 

89.  V.  S. — Day  v.  Wood  worth,  13 
How.  363,   14   L.   ed.    181. 

Cal. — ^Palk    V.    Waterman,     49    Cal. 
224. 
Minn. — Kelly  v.   Rogers,    21   Minn. 

m. 

Vt.— Hoadley  v.  Watson,  46  Vt.  289, 


12  AmR  197;  Ear]  v.  Tupper,  46  Vt 
276. 

Wis. — ^Fairbanks  r.  Witter,  18  Wis. 
287.  86  AmD  766. 

80.  Falk  T.  Waterman,  49  Cal.  224; 
Howell  T.  Bcoggins,  48  Cal.  365;  Kel- 
ly V.  Rogers,  21  Minn.  146;  Fairbanks 
V.  Witter.  18  Wis.  287,  86  AmD  766. 

[a]  »e«»o>  for  mle^— "If  the  ex- 
penses of  litigation,  counsel  fees,  et^, 
may  be  assessed  by  the  Jury,  it  is 
very  clear  that  it  must  be  upon  the 
principle  that  they  are  consequential 
damages,  and  relate  to  the  amount 
of  compensation  rather  than  refer  to 
damages  which  may  be  inflicted  by 
way  of  penalty  or  punishment  for 
aggravated  misconduct."  Fairbanks 
V.  Witter,  18  Wis.  287,  304,  86  AmD 
765. 

[b]  XUurtnrttoab— In  estimating 
damages  in  an  action  for  trespass 
committed  by  breaking  into  plain- 
tiff's rooms  and  destroying  property, 
plaintiff's  attorney's  fees  and  other 
expenses  of  litigation  cannot  be  in- 
cluded. Falk  V.  Waterman,  49  Cal. 
234. 

91.  Oelrich  v.  Spain,  15  Wall. 
(U.  S.)  211,  21  L.  ed.  48;  Day  v. 
Woodworth,  13  How.  (U.  S.)  863.  871, 
14   L.   ed.   181. 

"This  doctrine  about  the  right  of 
the  Jury  to  Include  in  their  verdict, 
in  certain  cases,  a  sum  su£9cient  to 
indemnify  the  plaintiff  for  counsel- 
fees  and  other  real  or  supposed  ex- 
penses over  and  above  taxed  costs, 
seems  to  have  been  borrowed  from 
the  civil  law  and  the  practice  of  the 
courts  of.  admiralty.  At  first,  by  the 
common  law,  no  costs  were  awarded 
to  either  party,  eo  nomine.  If  the 
plaintiff  failed  to  recover,  he  was 
amerced  pro  falso  clamore.  If  he 
recovered  Judgment,  the  defendant 
was  in  mlserieordla  for  his  unjust 
detention  of  the  plaintiff's  debt,  and 
was  not  therefore  punished  with  the 
expensa  litis  under  that  title.  But 
this  being  considered  a  great  hard- 
ship, the  statute  of  Gloucester,  (6 
Ed.  1,  c.  1,)  was  passed,  which  gave 
costs  In  all  cases  when  the  plaintiff 
recovered  damages.  This  was  the 
origin  df  costs  de  incremento;  for 
when  the  damages  were  found  by  the 
Jury,  the  Judges  held  themselves 
obliged  to  tax  the  moderate  fees  of 
counsel  and  attorneys  that  attended 
the  cause.  See  Bac.  Abr.  tit.  Costs, 
Under  the  provisions  of  this  statute 
every  court  of  common  law  has  an 
established  system  of  costs,  which 
are  allowed  to  the  successful  party 
by  way  of  amends  for  his  expense 
and  trouble  in  prosecuting  his  suit. 
It  Is  true,  no  doubt,  and  is  especial- 
ly so  In  this  country,  (where  the  leg- 
islatures of  the  different  States  have 
so  much  reduced  attorneys'  fee-bills, 
and  refused  to  allow  the  honorarium 
paid  to  counsel  to  be  exacted  from 
the  losing  party.)  that  the  legal 
taxed  costs  are  far  below  the  real 
expenses  incurred  by  the  litigant; 
yet  it  is  all  the  law  allows  as  ex- 
pensa litis.  If  the  Jury  may,  'if  they 
see    fit,'    allow   counsel-fees   and    ex- 


penses as  a  part  of  the  actual  dam- 
ages incurred  by  the  plaintiff,  and 
tiien  the  court  add  legal  costs  de  in- 
cremento, the  defendants  may  be 
truly  said  to  be  in  mlserieordla,  be- 
ing at  the  mercy  both  of  court  and 
Jury.  Neither  the  common  law,  nor 
the  statute  law  of  any  State,  so  far 
as  we  are  informed,  has  invested  the 
Jury  wiUi  this  power  or  privilege.  It 
has  been  sometimes  exerpised  by  the 
permission  of  courts,  but  its  results 
have  not  been  such  as  to  recommend 
it.  for  general  adoption  either  by 
courts  or  legislatures."  Day  v.  Wood- 
worth,  supra.  ■  I 

M.     Flack   v.   Nein,   22  Tex.   263:       ' 

93.     Titus  V.  Corkins,  21  Kan.   722. 

84.  New  Orleans,  etc.,  R.  Co.  v. 
Allbrltton,   38   Miss.   242,  75  AmD  98. 

sa.  Houston,  etc.,  R.  Co.  v.  Oram, 
49    Tex.    341. 

96.  Houston,  etc.,  R.  Co.  v.  Oram, 
49    Tex.    341. 

97.  Beoovery  on  enf oreemeM  of 
ramaar  over  see  Indemnity  [22  Cyc 
971. 

98.  U.  S. — New  York  SUte  Mar. 
Ins.  Co.  V.  Protection  Ins.  Co.,  18  P. 
Cas.  No.   10,216,  1  Story  468. 

C^l. — Levitzky  v.  Canning,  83  C^. 
299 

ill.— Philpot  V.  Taylor,  76  111.  309, 
20  AmR  241. 

Ky. — People's  Bldg.,  etc,  Assoc,  v. 
Plckerell,  66  SW  500,  22  KyL  93,  66 
SW    194.    21    KyL    1386. 

Me. — Gennings  v.  Norton,  36  Me. 
308. 

Md. — ^HcOaw  V.  Acker,  etc.,  Co..  Ill 
Md.  153,  1(0,  73  A  731,  134  AmSR 
592. 

Mass. — Sears  v.  Nahant,  216  Mass. 
234,  102  NG  491;  New  H::ven.  etc,  Co. 
V.  Hayden,  117  Mass.  433;  Coolidge  v. 
Brigham,   5   Mete.   (8. 

Mo. — Myers  v.  Adler,  188  Mo:  A. 
607,  609,  176   SW  638   [cit  Cyc]. 

N.  H.— Hubbard  v.  Gould,  74  N.  H. 
25,  64  A  668;  Fowler  v.  Owen,  (8  N. 
H.  276.  39  A  329,  73  AmSR  588. 

N.  T. — Hastie  v.  De  Peyster,  3  <3a1. 
190. 

Ota.— Karchner  v.  Cincinnati,  9  Oh. 
Dec  (Reprint)  463,  14  ClncLBul  48. 

S.  D. — Rectenbaugh  v.  Northwest- 
ern Port  Huron  Co.,  22  S.  D.  410,  118 
NW  697. 

Vt. — Duxbnry  v.  Vermont  Cent.  R, 
Co..  28  Vt.  761. 

Wash. — Wiley  v.  Hart,  74  Wash. 
142,  132  P  1016. 

Eing. — In  re  United  Service  Co.,  L. 
R.  6  cni.  212;  Hammond  v.  Bussey, 
20  Q.  6.  D.  79;  Henderson  v.  Squire, 
L.  R.  4  Q.  B.  170;  Maiden  v.  Fyson, 
11  Q.  B.  292.  63  ECl.  292.  116  Reprint 
486;  Mors-le-Blanch  v.  Wilson,  L.  R. 
8  C.  P.  227;  Godwin  v.  Francis,  L.  R. 
5  C.  P.  295:  Baxendale  v.  London,  etc.. 
R.  Co.,  L.  R.  10  Exoh.  85;  Howard  v. 
Lovegrove,  L.  R.  6  Exch.  43,  12  ERC 
841;  Rolph  v.  Crouch,  L.  R.  3  Ebcch. 
44;  Smith  v.  Compton,  3  B.  &  Ad. 
407.  23  ECL  184,  110  Reprint  146; 
Neale  v.  Wyllie,  3  B.  &  C.  688,  10  EC3L 
244,  107  Reprint  831;  Bleaden  v. 
Charles,  7  Blng.  246,  20  ECL  116,  If- 
Reprint  96;  MnrreU  v.  Fysh,  1'  Cab 
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^eya '  fees,**  and  suoh  oosts  as  may  have  been  award- 
ed against  plaintiff;^   bnt  such  expenses  must  be 


the  natural  and  proximate  consequence  of  the  injury 

m.  80;  Randell  v.  Trlmen,  18  C.  B. 
7&6.  8S  ECL  786,  139  Reprint  1580; 
Richardson  v.  Dunn,  8  C.  B.  N.  S. 
65S.  88  EX;L.  655,  141  Reprint  1323: 
DUon  V.  FawcuB,  3  E.  &  B.  537,  107 
BCL  637,  121  Reprint  544;  Gould  v. 
Barratt,  2  M.  &  R.  171;  Tindall  v. 
Bell,  11  U.  &  W.  228.  152  Reprint  786; 
Hainwaring  v.  Brandon,  8  Taunt.  202, 
4    ECL    109,    129    Reprint  -361. 

N.  B. — Oallagher  v.  Westmorland, 
31  N.  B.  194;  Doe  v.  Dobson,  7  N.  B. 
446. 

Ont. — ^Bum  V.  Blecher,  14  U.  C. 
C.  P.  416:  Eckstein  v.  Whitehead,  10 
U.  C.  C.  P.  66;  Bpence  v.  Hector,  24 
U.  G  Q.  B.  277;  Corbett  v.  Wilson, 
8  U.  C  Q.  B.   22. 

Que. — Beauchesne  v.  Scotstown,  1( 
Que.  Super.  316. 

But  see  Oeljsbeek  v.  Martin,  27 
Colo.  A.  S16,  148  P  921  (holding  that, 
where  defendant's  fraud  and  deceit 
caused  a  third  person  to  sue  plaintiff, 
there  could  be  no  recovery  of  the 
expenses  in  that  suit  as  against  de- 
fendant, where  there  was  no  allega- 
tion tliat  the  suit  against  plaintiff 
was  vexatlously  brought  or  veza- 
tlously    induced). 

"The  general  rule  is  that  costs  and 
expenses  of  litigation,  other  than  the 
usual  and  ordinary  Court  costs,  are 
not  recoverable  in  an  action  for  dam- 
ages, nor  ar6  such  costs  even  recov- 
erable in  a  subsequent  action;  but 
where  the  wrongful  acts  of  the  de- 
fendant have  involved  the  plaintiff  in 
litigation  with  others,  or  placed  him 
In  such  relations  with  others  as  make 
It  necessary  to  incur  expense  to  pro- 
tect his  Interest,  suoh  costs  and  ex- 
pense should  be  treated  as  the  legal 
consequences  of  the  original  wrong- 
ful act."  McGaw  v.  Acker,  etc.,  Co., 
supra. 

[a]  Xllwrtxatlona. — (1)  In  an  ae- 
tion  for  the  breach  of  a  bond  condi- 


tioned to  pay  an  outstai^lng  mort- 
gage upon  land  purchased  by  the 
obligee,  there  may  be  a  recovery  for 
expenses  incurred  In  defending  the 
suit  brought  upon  such  mortgage  by 
the  obligee.  Qennlngs  v.  Norton,  35 
He.  308.  (2)  One  through  whose 
negligence  an  unrecorded  deed  be- 
longing to  another  has  been  lost  is 
liable  for  the  cost  of  a  suit  which 
was  necessai^  to  supply  the  lost 
deed.  People's  Bldg.,  etc.,  Assoc  v. 
Plckerell.  66  8W  600,  22  KyL.  OS,  65 
8W  194,  21  KyL.  1886. 

[b]  Bafamatlom  of  tltla^— ^Tbe 
fact  that  plaintiff  recovered  taxable 
costs  against  defendant  in  an  action 
to  quiet  title  to  land  is  not  a  bar 
to  an  action  for  defamation  of  title. 
If  'defendants  acted  maliciously,  and 
under  a  claim  which  they  knew  to  be 
false,  plaintiff  may  recover  for  any 
reasonable  outlay  by  him  in  remov- 
ing the  cloud  from  his  title.  Chese- 
bro  V.  Powers,  78  Mich.  472,  44  NW 
S90. 

M.  Ala.— Roberta  v.  Helm,  27  Ala. 
678    68S 

dal. — ^Nelson  ▼.  Kellogg,  162  Cat. 
621,  123  P  1115,  AnnCasl913D  769; 
Levitsky  v.  Canning,  33  Cal.  299;  Ah 
Thaie  v.  Quan  Wan,  3, Cal.  216. 

111.— Philpot  v.  Taylor,  76  111.  (09, 
to  AmR  241. 

La. — ailkerson-Slosa  Commn.  Co. 
V.  Baldwin.  47  La.  Ann.  696,  17  S 
246:  Dyke  v.  Walker,  5  La.  Ann.  619. 

lid. — ^McOaw  V.  Acker,  etc.,  Co.,  Ill 
Md.   153,   73   A  731. 

Mass. — New  Haven,  etc.,  Oo.  y. 
Hayden,    117    Mass.    433. 

N.  H. — ^Jacques  v.  Manchester  Coal, 
etCy  Co.,   100  A  47. 

N.  T. — Hynes  v.  Patterson,  96  N.  T, 
1  [aff  28  Hun  628];  Townsend  v. 
New  York  L.  Ins.,  etc.,  Co..  94  N.  T. 
656  mem;  O'Horo  v.  Kelsey,  60  App, 
DIv.   604,   70  NTS  14. 

Oh. — McAlpIn  V.  Woodruff,  11  Oh. 
St.  120.     But  aee  Toledo  v.  Qoulden, 


10  Oh.  Cir.  Ct.  161,  6  Oh.  Cir.  Dec. 
445  (holding  that  where  an  assess- 
ment is  made  for  a  contractor,  and 
is  held  invalid  in  his  suit  to  collect 
it,  the  contractor,  in  an  action  against 
the  city  to  recover  for  the  contract 
price  of  his  work,  cannot  recover  for 
his  expenses  incurred  in  employing 
counBel  in  the  prior  suit). 

Wash. — Curtley  v.  Security  Sav. 
Soc,   46  Wash.  SO.  89  P  180. 

But  see  Jeter  v.  Glenn,  43  S.  C.  L. 
374  (holding  that,  in  an  action  for 
breach  of  a  covenant  of  warranty, 
counsel  fees  incurred  by  plaintiff  in 
defending  an  action  for  dower  in 
which  the  vendor  was  vouched  to  de- 
fend could  not  be   recovered). 

"Whenever  a  party  is  compelled,  by 
the  wrongful  act  of  another,  to  have 
recourse  to  professional  assistance. 
It  Is  justly  regarded  as  part  of  the 
damage  occaslojied  'T>y  such  act,  and 
may  properly  be  taken  Into  consid- 
eration by  the  jury  In  all  contpensa- 
tory  actions."  Roberts  v.  Heim, 
supra. 

[a1  Xllnatzatloaa. — (1)  If  a  lessor 
breaks  a  covenant  for  quiet  enjoy- 
ment by  suing  a-  lessee  to  recover 
possession,  the  lessee's  costs  and 
counsel  fees  are  properly  allowed  as 
damages  in  an  action  for  a  breach. 
Levltxky  v.  Canning,  33  Cal.  299.  (2) 
One  who  has  compromised  a  judg- 
ment obtained  against  him  through 
the  fraud  of  another  is  entitled  to 
recover  from  such  person  as  damages 
the  counsel  fees  paid  in  effecting  the 
compromise.  Hynes  v.  Patterson,  95 
N.  T.   1.  ■_ 

[b]  Moltetlo»  of  wUL — In  an  ac- 
tion by  the  devisees  and  legatees  un- 
der a  will  against  one  for  the  spolia- 
tion of  such  will,  after  the  death  of 
the  testator,  plaintiffs  are  entitled  to 
recover  the  attorney's  fees  reasona- 
bly expended  in  having  such  will  ad- 
mlted  to  probate.  Taylor  v.  Bennett, 
1  Olu  Cir.  Ct.   95.  1  Oh.  Cir.  Dec  67. 

[c]  ApBllcatioaa  of  na«<— (1)  It 
has  been  held  that,  in  an  action  for 
the  infringement  of  a  patent,  plain- 
tiff may.  In  order  for  complete  indem- 
nity, be  awarded  counsel  fees,  if  rea- 
sonable. Allen  V.  Blunt,  1  F.  Caa. 
No.  217,  2  Woodb.  *  M.  121.  (2)  In 
an  action  for  rents  and  profits,  and 
for  attorney's  fees  which  plaintiff 
had  been  compelled  to  pay  in  defend- 
ing a  suit  by  defendant  for  a  recov- 
ery of  the  land,  the  only  .attorney's 
fee  recoverable,  under  the  statute.  Is 
that  allowed  to  be  taxed  In  favor  of 
the  successful  party  In  suits  Involv- 
ing title  to  land.  Smith  v.  Holthelde, 
84  SW  346,  27  KyL  61. 

Sa  aotlou  on  ooTSBant  of  wsmtaty 
see   Covenants    I    243. 

1.  Ark. — Smith  v.  (3orege.  63  Ark. 
295,  14  SW  93;  Wilson  v.  Mathews, 
24  Barb.   295. 

Ky. — Robertson  v.  Lemon,  2  Bush 
301;  Colter  v.  Morgan,  12  B.  Mon.  278. 

Mass. — Hagan  v.  Riley,  13  Oray 
615;  Oriffln  v.  Brown,  2  Pick.  304. 

N.  T. — Dubois  V.  Hermance,  66  N. 
T.   67S. 

'  8.  C— Jeter  v.  Olenn,  43  S.  C.  L. 
874. 

Eing. — ^Hughes  v.  Graeme,  33  L.  1. 
Q.  B.  386:  Vogan  v.  Oulton,  81  L.  T. 
Rep.  N.   S.   435. 

[a]  niustTattona.— ( 1 )  In  an  ac- 
tion by  an  officer  who  has  been  de- 
feated in  an  action  for  suffering  an 
escape,  against  the  prisoner,  he  may 
recover  the  costs  paid  by  him  as  well 
as  the  damages.  Oriffln  v.  Brown,  2 
Pick.  (Haas.)  304.  (2)  For  the  breach 
of  an  agreement  to  dismiss  a  suit  at 
the  cost  of  the  obligor,  the  latter 
may  be  held  liable  in  damages  for 
the  costs  paid  by  the  obligee  in  the 
former  suit.  Hagan'  v.  Riley,  IS  Qray 
(Mass.)   515. 

8.  U.  8. — ^Pennsylvania  R.  Co.  v. 
Wabash,  etc.,   R.  Co.,   157  U.   8.   226, 


complained  of,*  and  must  have  been  necessarily  in- 
curred." So  in  an  action  for  the  breach  of  a  eontiaet 
intended  to  obviate  litigation,  the  expenses  of  litiga- 

lie  set  676,  89  L.  ed.  682;  Oawford 
V.  Eldraan.  129  Fed.  992.  See  San 
Fernando  Copper  HIn.,  etc,  C^.  v. 
Humphrey,  130  Fed.  298,  64  CCA  544 
(holding  the  evidence  insufficient). 

Ala. — Wilder  v.  Bush,  75  S  14}; 
Birmingham  First  Nat.  Bank  v.  New- 
port First  Nau  Bank.  116  Ala.  520, 
22   S  976 

Cal.— Hancock  v.  HubbeU,  71  CaL 
537,    12    F    618. 

Ga. — Shaw  v.  Macon,  19  Qa.  468. 

N.  H. — Chase  v.  Bennett,  69  M.  H. 
394. 

N.  T. — Marvin  v.  Prentice.  94  N.  T. 
295;  Blingerland  v.  Bennett,  66  N.  T. 
611;  Muller  v.  Cortland  Nat.  Bank,  9e 
App.  Dlv.  71,  89  NYS  62;  Armstronj 
V.    Percy,    5   Wend.    636. 

Porto  Rico. — ^Arrleta  v.-CoruJo.  * 
Porto   Rico   137. 

Tex. — Landa  v.  Obert,  46  Tex.  619; 
Coleman  v.  Lytle,  49  Tex.  Civ.  A  4!. 
107  SW  662;  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.  v.  Hancodi.  4  Tex. 
Civ.  A.  302.  23   SW  384. 

Va. — BurrusB  v.  Hlnes,  94  Va.  411, 
26  SB  875. 

Eng. — In  re  United  Service  (X  I* 
R.  6  Ch.  812;  R.  Leslie,  Ltd.  v.  Relia- 
ble Adv.,  etc..  Agency,  Ltd^  [1915]  1 
K.  B.  652:  Fisher  v.  Val  de  Traven 
Asphalte  Co.,  1  C.  P.  D.  eil-  Baxen- 
dale  V.  London,  etc,  R.  Co..  L.  R  It 
Bxch.  36;  Pow  v.  Davis,  1  B.  &  & 
220,  101  ECL  220,  121  Reprint  697. 

Cko. — Wampole  v.  Stmard.  39  Can. 
8.  C.   160. 

Ont.— Merritt  v.  Nevin,  20  U.  C  Q. 
B.  640;  Taylor  v.  Stracban.  16  U.  C 
Q.  B.  76. 

[a]  mnateattoaa. — (l)  A  munici- 
pal officer  who  had  been  removed 
from  office  by  the  city  government 
on  charges  of  misconduct  and  who 
sued  to  recover  his  salary  for  the 
entire  term  during  which  he  was  re- 
moved,  alleging  that  such  removal 
was  illegal,  could  not  recover  fw 
money  exiiended  by  him  in  defending 
himself  against  such  charges.  Shaw 
V.  Macon,  19  Oa.  468.  (2)  In  an  ac- 
tion for  causing  an  officer  who  ar- 
rested plaintiff  in  a  suit  brought 
against  him  by  defendant  to  refuM 
to  accept  sufficient  ball,  the  expense 
of  defending  the  suit  In  which  the 
arrest  was  made,  not  caused  by  the 
refusal  of  bail,  cannot  be  included 
In  the  damages.  Oibbs  v.  Randlett. 
68  N.  H.   407. 

3.  U.  S. — ^AndruB  v.  Berkshire 
Power  Co.,  197  Fed.  1016;  New  York 
State  Mar.  Ins.  Co.  v.  Protection  Ina 
Co^  18  F.  Cas.  No.  10.216,  1  Story  451 

(jal. — ^Fairbanks  v.  Williama,  61 
Cal.   241. 

111.— Lunt  V.  Wrenn,  IIS  111.  168. 

He. — Holmes  v.  Balcom,  84  Me.  226, 
24  A  821. 

Mass. — Proprietors  Merrimack  Riv- 
er Locks,  etc.,  V.  Lowell  Horse  R. 
Corp.,  109  Mass.  221;  Hadsell  v.  Hui- 
cock,  3  Oray  626;  Lowell  v.  Short,  4 
Cush.  275;  Lowell  v.  Boston,  etc,  R. 
Corp.,  23  Pick.   24,  34  AmD  38. 

N.  T. — Gallo  v.  Brooklyn  S«T. 
Bank.  129  App.  Dlv.  698.  114  NYS  78 
(rev  on  other  grounds  199  N.  Y.  2Si. 
92  NB  6S3.  82  1>RANS  66] :  Hnller  v. 
Cortland  Nat.  Bank,  96  App.  Div.  71. 
89  NYS  62. 

Eng. — South  Wales,  etc,  88.  Oo. 
Ltd.  V.  Nevill's  Dock,  etc,  Co.,  Ltd.. 
12  Aspln.  328;  Abtho^  v.  Bedford, 
etc..  R.  Co.,  8  L.  T.  Rep.  N.  S.  200. 

Han. — Horwlch  v.  Walton,  18  Man. 
245. 

Ont.— Merritt  v.  Nevin,  20  U.  C  Q. 
B.  640. 

[a]  Bxpenaaa  in  oMalBtag  aa  i>- 
juaotloa  cannot  l>e  embraced  in  tbc 
damages  recoverable  for  the  In- 
fringement of  a  trade-mark.  Bur- 
nett v.  Phalon,  12  AbbPr  (N.  Y.)  IK. 
21  HowPr  100. 

[b]  JkppeaL — The  grantor  hi  « 
deed   of   trust   executed   to  secure  t 


For  later  oaaos,  dovelopmoata  and  duuifwi  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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tioD  necessitated  by  reason  of  the  breaeh  may  be  re- 
covered.* Neeessaiy  expenses  for  eoonsel  fees  and 
litigation  incident  to  an  attempt  to  prevent  or  limit 
the  damages  occasioned  by  defendant's  wrongful  act 
are  recoverable.*  Where  an  action  based  upon  the 
same  wrongful  act  has  been  prosecuted  by  plaintiff 
against  defendant  to  a  successful  issue,  he  cannot  in 
a  subsequent  action  recover  his  costs  and  expenses 
in  the  former  action  as  damages.*    Where  expenses 


debt  is  not  responsible  for  the  dam- 
kges  or  coats  which  the  grantee  was 
compelled  to  pay  on  account  of  the 
prosecution  of  an  appeal  from  a 
judsment  In  favor  of  creditors  of 
the  grantor's  husband  subjeotlng  the 
property  conveyed,  where  she  did  not 
request  that  the  appeal  be  prosecut- 
ed.  Merchants',  etc..  Bank  v.  Cleland, 
(Ky.)  87   SW   38«. 

*.  Scott  V.  Reedy.  6  Oh.  Deo.  (Re- 
print) 388,  6  AmLRec  8(7,  1  OncLBul 
J31. 

[a]  niaatratfam.— The  rale  stated 
in  the  tbzt  has  been  applied  to  a 
breach  of  a  contract  to  submit  the 
question  of  infringement  of  a  patent 
to  a  referee.  Scott  v.  Reedy,  5  Oh. 
Dee.  (Reprint)  888,  S  AmLRec  867, 
1  CiscliBul    38X. 

■»— iih  of  arrMBMtt  to  milnaUt  to 
WbHnitloa  see  Arbitration  and 
Award  1 124. 

5.  Hutchinson  First  Nat.  Bank  v. 
Williams,  C2  Kan.  481,  S3  F  744.  But 
see  Pacific  Postal  Tel.  Cable  Co.  v. 
Palo  Alto  Bank,  lOS  Fed.  369.  878,  48 
CCA  413,  54  LiRA  711  (holding  that 
Cal.  Civ.  Ck>de  i  8338.  providing  that 
the  damages  recoverable  for  wrong- 
ful conversion  shall  include  "a  fair 
compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the 
property,"  does  not  apply  to  an  ac- 
tion against  a  t'elegraph  company  to 
recover  the  amount  of  a  loss  sus- 
tained through  the  fraudulent  act  of 
its  agent,  by  which  plaintiff  was  in- 
duced to  pay  money  to  a  third  per- 
son, and  does  not  authorise  the  re- 
covery in  such  action,  as  an  element 
of  damages,  of  attorney's  fees  ex- 
pended by  plaintiff  in  recovering  a 
portion  of  the  money  from  the  per- 
son to  whom  it  was  paid). 

[a]  niastratlon. — ^Attorneys'  fees 
and  expenses  Incurred  in  good  faith 
by  a  bank  In  saving  itself  from  loss 
occasioned  by  the  fraud  of  a  party 
who  obtained  a  draft  from  it  and 
then  caused  the  draft  to  be  cashed 
may  be  recovered  in  an  action  against 
the.  wrongdoer.  Hutchinson  First 
Nat  Bank  v.  Williams,  82  Kan.  481, 
«3  P  744. 

8,  Marvin  v.  Prentice.  94  N.  T. 
iK;  Seligman  v.  Rosensweig,  98  NTS 
2J1. 

[a]  niaattatloa^— Where  property 
has  been  conveyed  by  an  absolute 
deed  but  in  fact  as  security  for  a 
loan,  the  grantor,  after  a  successful 
action  In  equity  to  compel  a  recon- 
veyance,  cannot  in  a  second  action 
recover  the  costs  and  counsel  fees  of 
luch  equitable  action.  Marvin  v. 
Prentice,  94  N.  Y.  296. 

7.  Nelson  v.  Kellogg,  162  Cal.  621, 
123  P  1116.  Ann(3asl913D  769;  Min- 
neapolis Threshtng-Mach.  Co.  v.  Re- 
8ier,  51  Nebr.  402,  70  NW  934. 

8.  bterevt  ia  aetlon  npoa  sli*»- 
iCi  bond  see  Sheriffs  and  Constables 
[35  Cyc  2005J. 

Brsoch    of    coatraot    of    Md*    of 

(MHy: 

Generally  see  Vendor  and  Purchaser 

„  [39  Cyc  2119]. 

On  deficiency  or  partial  failure  of  ti- 
tle see  Vendor  and  Purchaser   [89 

^Cyc  2118]. 

On  difference  between  value  of  land 
and  contract  price  see  Vendor  and 
Purchaser  [89  Cyc  2114]. 

On  purchase  money  paid  see  Vendor 
and  Purchaser  [89  <3yc  2106). 

9.  XT.  S. — Stewart  v.  Barnes,  168 
V.  S.  466.  14  set  849.  38  L..  ed.  781; 
Crescent  Min.  Co.  v.  Wasatch  Min. 
Co..  161  U.  S.  817,  14  set  348,  38  L. 
<d.   177;    Holden    v.    Freeman's    Sav., 


etc.,  Co.,  100  U.  S.  72,  26  li.  ed.  667; 
Bernhlsel  v.  Firman.  22  Wall.  170, 
22  L.  ed.  766;  Toung  v.  Oodbe,  16 
Wall.  662.  21  L..  ed.  260;  Aurora  v. 
West.  7  Wall  82.  19  L.  ed.  42;  Brew- 
ster V.  Wadefleld,  22  How.  118,  16 
U,  ed.  801;  Herman  H.  Hettler  Lum- 
ber Co.  V.  Olds,  242  Fed.  466,  166  CCA 
232  (Michigan  rule);  Farmer's  U  & 
T.  Ck).  V.  Northern  Pac.  R.  <3o..  94 
Fed.  464;  New  Zealand  Ins.  Co.  v. 
E^arnmoor  SS.  Co.,  79  Fed.  368,  24 
CCA  644;  Blewett  v.  Front  St.  (^ble 
R.  Co.,  61  Fed.  625,  2  CXIA  416;  Bain 
V.  Peters,  44  Fed.  307;  Albion  Iiead 
Works  V.  Citlsens'  Jna.  Co..  3  Fed. 
197;  Chemical  Nat.  Bank  v.  Bailey,  6 
F.  Cas.  No.  2,636.  12  Blatchf.  480. 
See  Jourolmoh  v.  Bwlng,  80  Fed.  604, 
2C  CK;a  21  (holding  that,  where  there 
is  no  stipulation  in  a  contract  for 
interest,  and  interest  la  sought  as 
damages.  It  will  be  awarded  or  de- 
nied, according  to  the  equity  of  the 
circumstances). 

Ala. — (3ooke  t.  Farinholt,  t  Ala. 
884;  Moore  v.   Patton,  2  Port.  461. 

Arts. — Stelnfeld  v.  Zeckendorf,  16 
Arts.  835,  840,  138  P  1044  [ctt  C^yc]. 

Cal. — ■tally  v.  Qanahl,  161  Cal.  418, 
90  P  1049;  Mullenary  v.  Burton,  8 
Cal.  A.  268,   84  P  159. 

Colo.— Stgel-Campion  Live  Stock 
Co.  v.  Holly,  44  O>lo.  680,  101  P  68; 
Browne  v.  Steck,  8  Colo.  70. 

Ck)nn. — Loorals  v.  Qillett,  75  Coim. 
298,  68  A  681;  Healy  v.  Fallon,  69 
Conn.  228,  37  A  496;  Hubbard  v.  Cal- 
lahan. 42  Conn.  624.  19  AmR  664;  Sel- 
leck  V.  French,  1  Conn.  82,  6  AmD 
186. 

D.  C— District  of  Columbia  v.  Met- 
ropolitan R.  Co.,  8  App.  322. 

Fla. — Sullivan  v.  McMillan.  87  Fla. 
134,  19  S   340,   63  AmSR  239. 

Ga. — Central  Bank,  etc.  Corv.  v. 
State.  139  Qa.  54,  76  SE  587;  Whaley 
V.   Broadwater,   78   Qa.   386. 

111.— Beach  v.  Peabody,  188  lU.  76, 
68  NB  679;  Phillips  v.  South  Park 
Comrs..  119  111.  626,  10  NB  230;  Drig- 
gers  V.  Bell,  94  111.  223;  Helman  v. 
Schroeder,  74  III.  158;  Maltman  v. 
Williamson,  69  111.  423;  Hurray  v. 
Doud,  «8  111.  A.  247  [aff  167  111.  868, 
47  NB  717,  69  AmSR  2971.  See  also 
Home  Ina,  etc.,  Co.  v.  Myer,  83  III. 
2T1. 

Ind. — Kopelke  v.  Kopeike,  118  Ind. 
435,  13  Nf:  696;  Killlan  v.  Eigen- 
mann,   67    Ind.    480. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Truskett.  2  Ind.  T.  638,  63  SW  444. 

Iowa. — Laird  v.  Banlc,  167  Iowa  187, 
149   NW  90. 

Ky. — Lang  v.  Bach,  142  Ky.  224, 
184  SW  188;  Henderson  Cotton  Mfg. 
Co.  V.  Lowell  Mach.  Shops,  86  Ky. 
668,  7  SW  142.  9  KyL  831;  Elkln  v. 
Moore,  6  B.  Mon.  462;  Honore  v.  Mur- 
ray, 3  Dana  31.  See  Outhrle  v.  Wlck- 
lillB,   4  Bibb   541,  7  AmD  746. 

La. — Landreauz  v.  Marsoudet,  4 
La.  Ann.  334;  Oay  v.  Kendig,  2  Rob. 
472;  Hepp  v.  Ducros,  3  Mart.  N.  S. 
186. 

Me. — Paine  v.  Caswell,  6S  Me.  80, 
28  AmR  21;  Baton  v.  Boissonnault,  67 
Me.  640.  24  AmR  52.  See  American 
Bible  Soc.  V.  Wells,  68  Me.  672,  28 
AmR   82. 

Mass. — C.  W.  Hunt  Co.  v.  Boston 
BI.  R.  Co.,  217  Mass.  319,  104  NB 
728;  New  York  Bank  Note  Co.  v.  Kid- 
der Press  Mfg.  Co.,  192  Mass.  391,  78 
NB  468:  Donahue  v.  Partridge,  160 
Mass.  336,  35  NB  1071;  Foote  v. 
Blanchard,  6  Allen  221,  83  AmD  624; 
E}aton  V.  Melius,  7  Oray  566;  Barnard 
V.  Bartholomew,  22  Pick.  291;  Dodge 
V.  Perkins,  9  Pick.  368. 


of  this  character  are  a  lawful  element  of  damages, 
it  is  sufiQcient  that  a  legal  liability  has  been  in- 
curred, although  actual  payment  has  not  been  made.' 
[i  136]  k.  Interest*— (1)  Contracts— (a)  In 
Qraeral.  Where  money  is  withheld  after  payment  is 
due,  interesfls,  as  a  general  rule,  allowable  as  dam- 
ages in  actions  based  upon  either  express  or  implied 
contracts."  According  to  the  weight  of  authority  in 
the  United  States,  such  an  allowance  is  made  as  a 

Mich. — McOeery  v.  Qreen,  38 
Mich.  172;  Youmans  v.  Heartt,  84 
Mich.    397. 

Minn.— Cwsley  v.  Qreenwood.  18 
Minn.  429;  Mason  v.  CUlender,  3 
Minn.  860,  72  AmD  108. 

Mo. — Rlsley  v.  Andrew  County,  4(' 
Mo.  882;  McLean  v.  Thorp,  *  Mo.  tit} 
Qoodman  v.  Missouri,  etc.,  R.  0>.,  71 
Mo.   A.    460. 

Nebr. — Parkins  v.  Missouri  Pac. 
R.  Co.,  76  Nebr.  242.  266,  107  NW 
2S0  [mod  Wittenberg  v.  MoUyneanz, 
69  Nebr.  208,  80  NW  824,  and  quot 
Cyc].     , 

N.  H. — National  Lancers  v.  Lover- 
ing,  80  N.-  H.  611;  Pelroe  v.  Rowe.  I 
N.   H.   179. 

N.  J. — Goldberg  v.  West  Bnd 
Homestead  Co.,  78  N.  J.  L.  70,  78  A 
128;  Scudder  v.  Morria,  8  N.  J.  L. 
419,  4  AmD  882. 

N.  Y.— In  re  Burke,  191  N.  T.  434, 
84  NB  405;  Ledyard  v.  Bull,  119  N.  T> 
62,  23  NB  444;  O'Brien  v.  Toung.  »6 
N.  Y.  428.  47  AmR  64  (alt  146  U.  8. 
163,  18  S(it  64.  86  U  ed.  926];  Chittor 
V.  New  York,  92  N.  Y.  16<:  Ritter  v. 
Phlllipa,  63  N.  Y.  686:  Hamilton  v. 
Van  Rensselaer.  48  N.  T.  244;  Adama 
V.  Ft.  Plain  Bank.  86  N.  T.  266;  Pur- 
dy  V.  Philips.  11  N.  Y.  406;  Van 
Rensselaer  v.  Jewett,  2  N.  Y.  136,  61 
AmD  276;  Levering,  etc.,  Oo.  v.  Cen- 
tury Holding  Ck>.,  166  App.  Div.  174. 
150  NYS  649;  Saul  v.  Barae.  168  App. 
Dlv.  660,  143  NYS  830  [aH  318  N.  Y. 
634  mem,  112  NB  1076  mem];  Shaal  v. 
New  York  Bd.  of  Bducatioo,  108  App. 
Dlv.  19,  95  NYS  478;  Southern  Cant. 
R.  Co.  v.  Moravia.  61  Barb.  180;  Van 
Rensselaer  v.  Jones,  3  Barb,  643;. 
Crane  v.  Hardman,  4  B.  D.  Smith  448:. 
Bronner  Brick  Co.  v.  M.  H.  CanOa 
Co.,  18  Misc.  681,  42  NYS  14;  Peetsoh 
V.  (juinn.  7  Misc.  6.  27  NYS  323;  Fur* 
ber  V.  McCarthy,  12  NYS  794;  D.  8. 
Bank  v.  CHiapin.  9  Wend.  471;  llaoom- 
bSr  V.  Dunham.  8  Wend.  650;  Caark 
v.  Barlow.  4  Johns.  183:  Mower  v. 
Kip,  6  Paige  88,  29  AmD  748. 

N.  C. — Pass  v.  Shine,  118  N.  C.  284, 
18  SB  251:  King  v.  Phillips,  96  nT  C. 
246,  59  AmR  288;  Bledsoe  v.  Nixon,- 
69  N.  C.  89,   12  AmR  642. 

Pa. — ^West  Republic  Min.  Cto.  v. 
Jones,  108  Pa.  56;  Hlnard  v.  Beans,  64 
Pa.  411;  Mc<3uesney  v.  Hiester,  88 
Pa.  485;  Fasholt  v.  Reed,  16  Serg.  & 
R.  266:  Christie  v.  Woods,  2  Yeates 
213;  Kearney  v.  Kane,  32  Pa.  Super. 
286;  Frits's  Est.,  5  Pa.  Co.  668; 
In  re  Sugar  Notch  Borough,  10  Kulp 
429;  Oravenstine's  Bst,  18  Phila.  9; 
Chew's   Bst.,    4    Phila.    186. 

R.  I. — Spencer  v.  Pleroe,  5  R.  I.-  68. 

S.  C. — Southern  R.  Co.  v.  Green- 
ville, 49  8.  C.  448,  27  SB  662;  Schmidt 
V.  Limehouse,  18  S.  C.  L.  276;  Levlng- 
ston  v.  Spear,  9  S.  C.  L.  <8. 

Tex. — ^Watkins  v.  Junker,  90  Tex. 
584,  40  SW  11;  Heidenhelmer  v.  Bills, 
67  Tex.  426,  3  SW  668:  Houston, 
etc..  R.  Co.  V.  Jackson,  62  Tex.  209; 
Fowler  V.  Davenport,  21  Tex.  626; 
Close  V.  Fields.  13  Tex.  623;  Smith 
V.  Sherwood,  2  Tex.  460:  Times  Pub. 
Co.  V.  Rood,  (Civ.  A.)  163  SW  1037: 
McNeill  V.  Casey,  (Civ.  A.)  136  SW 
1130,  1131  [quot  Cyc];  San  Antonio 
V.  Stevens,  (Civ.  A.)  186  SW  666; 
Krle  City  Iron  Works  v.  Noble,  58 
Tex.  Civ.  A.  245,  124  SW  172;  Wells 
V.  Hobbs,  57  Tex.  Civ.  A.  876,  122 
SW  451;  Arlington  First  Nat.  Bank 
V.  Lynch.  6  Tex.  Civ.  A.  690,  25  SW 
1042. 

Vt. — Carpenter  v.  Welch,  40  Vt, 
261;  Sumner  v.  Beebe,  37  Vt.  662; 
Vermont,  etc.,  R.  Co.  v.  Vermont 
CJent.  R.  Co.,  84  Vt.  1;  Wood  v.  Smith, 
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matter  of  law  where  the  demand  is  liquidated,^"  al- 
though in  England,^^  and  in  Canada,^'  the  allow- 
ance is  discretionary  with  the  court  or  jury.  In  the 
ease  of  unliquidated  demands,  interest  where  allow- 
able at  all  is  ordinarily  allowable  only  in  the  dis- 
cretion of  the  court  or  jury."  The  ruTfe  permitting 
a  recovery  of  interest  as  damages  for  the  detention 


23  Vt.  706;  Abbott  T.  Wilmot,  22  Vt. 
4S7:  Batea  v.  Starr,  2  Vt.  BSC,  21 
AmD  568. 

Va. — Butler  Broa.-Hoff  Co.    v.    V!r- 

ginian  R.  Co.,  lis  Va.  28,  73  8E  441; 
hirley  v.  Mutual  Assur.  Soc,  2  Rob. 
(41  Va.)  705;  Farmers'  Bank  v.  Rey- 
nolds, 4  Rand.  (25  Va.)  186;  Sklp- 
wlth  V.  Clncb.  2  Call  (6  Va.)  263. 

Wis. — Marsh  v.  Praser,  37 'Wis.  149; 
Atkinson  v.  Richardson,  IS  Wis.  594. 

Kng. — Arnott  v.  Redfern,  3  Bing. 
363,  11  ECL  177,  130  Reprint  549.  2 
C.  &  P.  88,  12  EX:L  466;  Skerry  v. 
Preston.  2  Chit.  245,  18  ECL.  6J4: 
Paine  v.  Prltchard,  2  C.  &  P.  558,  12 
SICLi  731;  Knapp  v.  Bumclby,  SO  L.  J. 
Ch.  844;  Upton  v.  Ferrers,  5  Ves.  Jr. 
801.  31  Reprint  866. 

Can. — Peoples  Loan,  etc,  Co.  T. 
Grant.  18  Can.  S.  C.  262:  St.  John  ▼. 
Rykert,  10  Can.  S.  C.  278;  Ree.  v. 
Grand  Trunk  R.  Co.,  2  Can.  Ebcch. 
182.  ' 

N.  B. — Mann  v.  St.  Crolz  Paper  Co., 
41  N.  B.  199,  5  DomLR  596,  11  Sast 
LR  81. 

Ont. — Phillips  V.  Hanna,  3  Ont  L. 
658.  1  OntWR  245;  Secor  v.  Gray,  3 
Ont.  U  34;  Trimble  v.  Miller,  22  Ont. 
500;  Hennle  v.  Leltch,  8  Ont.  397; 
Toronto  v.  Toronto  R.  Co.,  3  OntWR 
225. 

Newfoundl. — ^Prowse  v.  Govt.,  8 
Mewfoundl.  386. 

[a]  BMWoa  for  CBl*,— "This  rule 
of  wowlnc  Interest  as  damases  OTlg~ 
Inated  in  the  desire  of  the  courts  to 
adhere  to  certain  technical  rules,  and 
at  the  same  time  do  justice  to  the 
parties.  Interest  could  only  be  al- 
lowed on  the  ground  of  an  express 
or  an  Implied  contract  to  pay  it.  In 
oase  therefore- of  an  express  written 
contract  covering  the  subject  mat- 
ter, but  which  was  silent  as  to  Inter- 
est, the  express  contract  could  not 
be.  enlarged  by  adding  a  promise  to 
pay  interest,  and  there  was  no  ground 
or  right  to  imply  such  a  promise. 
But  as  it  was  extremely  unjust  to 
allow  the  defendant  to  have  the  us'% 
of  the  money  loaned  without  com- 
pensation, interest  was  allowed,  In 
the  nature  of  damages,  for  the  de- 
tention of  the  money."  Hubbard  v. 
Callahan,  42  Conn.  524,  530,  1»  AmR 
664. 

[b]  AnfUcattona  of  role,— (1)  A 
note  for  a  certain  sum.  with  "interest 
annually,"  16  not  a  contract  for  any- 
thing more  than  six  per  cent  annual 
Interest  on  the  principal;  but  inter- 
est may  be  cast  on  the  annual  in- 
terest, m  the  nature  of  damages  for 
Its  detention  and  use,  from  the  ttme 
it  becomes  payable  until  judgment. 
Peirce  v.  Rowe,  1  N.  H.  179.  (2) 
In  case  of  loss  an  insurance  company 
is  liable  to  the  assured  for  interest, 
by  way  of  damages,  for  the  wrongful 
detention  of  the  sum  due  him  be- 
yond the  time  prescribed  by  the  pol- 
icy, as  affected  by  the  charter  and 
by-laws  thereof  tor  its  payment. 
Swamscot  Mach.  Co.  v.  Partridge,  25 
N.  H.  369.  (3)  Where  a  property 
owner  in  whose  favor  an  assessment 
of  damages  has  been  made  refuses  to 
accept  the  assessment  on  the  ground 
of  its  Inadequacy,  and  applies  to  a 
board  of  supervisors  for  a  reassess- 
ment, which  that  board  refuses  to 
make,  on  the  ground  thaf  the  statute 
authorizing  the  reassessment  is  un- 
constitutional, such  owner  is  entitled 
to  interest  during  the  delay  caused 
by  such  refusal,  although  he  might 
have  applied  to  another  board  of 
supervisors,  which  he  failed  to  do. 
aark  V.  Miller,  54  N.  T.  528. 

[c]  FroU«t>d      Mil. — (1)       Under 


some  statutes  interest  may  be  al- 
lowed upon  damages  recovered  on  a 
protested  bill  gf  exchange.  U.  S. 
Bank  v.  Merle,  2  Rob.  (La.)  117,  88 
AmD  201;  Crosby  v.  Morton,  13  La. 
357;  Lake  v.  Tyree.  90  Va.  719,  19  SE 
787.  (2)  Under  other  statutes  such 
damages  are  not  recoverable.  Mur- 
phy V.  Andrews,   13  Ala.  708. 

mulled  costraet  to  pwr  lataxwrt 
see   Interest   [22  Chrc  1492]. 

l(h  U.  S. — Southern  Pao.  Co.  v. 
Arnett,  126  Fed.  75,  61  CCA  131;  Jour- 
olmon  V.  Ewing,  80  Fed.  604,  26  CCA 
23. 

(Jal. — Los  Angeles  Cent.  Oil  Co.  v. 
Southern  Reflning  Co.,  164  Cal.  165, 
97  P  177;  Brazil  v.  Asevedo,  32  <3al.  A. 
364,   162   P  1049    (statutory). 

Ind. — Sanderson  v.  Trump  Mfg. 
Co..  180  Ind.  197,  225,  102  NE  2  [cTt 
Cyo]. 

Ind.  T. — ^Missouri,  etc.,  R.  Co.  v. 
Truskett,    2   Ind.   T.   633,   68   SW  444. 

Iowa. — Lefebure  v.  American  Elx- 
press  Co..   139  NW  1117. 

Ky. — Henderson  (^tton  Mfg.  <3o.  v. 
Lowell  Mach.  Shops,  86  Ky.  668,  7 
SW  142,  9  KyL  831;  Field  v.  Burnam, 
3  Bush  518;  Taul  v.  Moore,  Hard.  90. 

Md. — ^Weant  v.  Southern  Trust;  etc., 
Co.,    112   Md.   463,    77  A  289. 

Minn. — Cowley  v.  Davidson,  13 
Minn.  92;  (Eloper  v.  Reaney,  4  Minn. 
528. 

N.  T. — Mansfield  v.  New  York 
Cent.,  etc..  R.  Co.,  114  N.  Y.  331.  21 
NE  735,  1037.  4  LRA  566;  De  Laval- 
lette  v.  Wendt.  75  N.  Y.  679,  81  AmR 
494:  McAfee  v.  Dlx,  101  App.  Div.  69, 
91  NYS  464;  Robinson  v.  Corn  Exch. 
P.  Ins.  Co..  24  N.  Y.  Super.  14,  1 
AbbPrNS  168;  Locomobile  Co.  of 
America  v.  De  Witt,  59  Misc.  221,  110 
NYS  413.  See  Dana  v.  Fiedler,  12 
N.  Y.,  40,  62  AmD  130  (where  the 
amount  was  liquidated  with  reference 
to   market  values). 

Pa. — Emerson  v.  Schoonmaker,  135 
Pa.  437,  19  A  1025;  Reading,  etc.,  R. 
Co.  V.  Balthaser,  126  Pa.  1,  17  A  518. 

S.  C. — ^Ryan  v.  Baldrlck,  14  S.  C.  L. 
498. 

Tenn. — Stumps  v.  Cooper,  3  Baxt 
223.  See  also  Williams  v.  Inman,  6 
Coldw.   267. 

Utah.^— Oodye  v.  Young,  1  Utah  56 
[rev  on  other  grounds  16  Wall. 
(U.  S.)  562,  21  L.  ed.  250]. 

Va. — Tidball  v.  Shenandoah  Nat. 
Bank.  100  Va.  741.  42  SE  867;  Chap- 
man v.  Shepherd,  24  Gratt.  (65  Va.) 
377. 

Wis.— McCall  V.  Icks,  107  WU.  232, 
83  NW  300. 

IX.  Cook  V.  Fowler,  L.  R.  7  H.  L. 
27,  14  ERC  646;  Miller  v.  Barlow,  L. 
R.  3  P.  C.  733;  Cameron  v.  Smith.  2 
B.  &  Aid.  305.  106  Reprint  378;  Du 
Belloix  v.  Waterpark,  1  D.  &  R.  16, 
.16  ECL  12;  Re  Unsworth,  2  Dr.  &  Sm. 
387,  62  Reprint  649;  Glbbs  v.  Fre- 
mont, 9  Exch.  25,  156  Reprint  11; 
Knapp  V.  Burnaby,  SO  L.  J.  Ch.  844; 
Financial  Corp.  v.  Jervls,  17  L.  T. 
Rep.  N.  S.  324. 

IS.  Dalby  V.  Humphrey,  37  U.  C 
Q.   B.    514. 

13.  See  Infra  S   137. 

14.  Young  V.  Qodbe,  15  Wall. 
(U.  S.)  662.  21  L.  ed.  250;  Benton  v. 
Craig,  2  Mo.  198;  Bulow  v.  Ooddard, 
10  S.  C.  L.  45.  9  AmD  663;  Meredith 
v.  Bowcn.  1  Keen  527,  15  ECL  527,  48 
Reprint  310.  See  Re  Klrkpatrlck,  10 
Ont.  Pr.  4  (holding  that  a  mere  loose 
mode  of  dealing  will  not  constitute 
such  default  as  will  charge  the  per- 
son guilty  thereof  with  Interest). 

[a]  A  maiBOnuidaiii  oheck  for  bor- 
rowed money,  although  such  as  It  is 
the  custom  of  tradesmen  to  take  as 


of  money  is  pecnliariy  applicable  where  paymoit  has 

been  wrongfully  or  vezatiously  withheld.**    Hence, 

where  money  belonging  to  another  is  not  paid  over 

to  the  person  entitled  to  receive  it  at  the  time  it 

should  be  paid  over,  interest  will  be  allowed  for  the 

detention,*"   and  interest  will  likewise  be  allowed 

where  a  person  conceals  the  receipt  of  money  from 

convenient  means  for  short  settle- 
ments, and  on  which  it  is  not  usual 
to  charge  interest,  draws  Interest 
where  there  is  an  unusual  or  unrea- 
sonable delay  in  payment.  Glover  v. 
Oraeser,  31  S.  C.  L.  441. 

Btetntorjr  proylaloas  for  iat«ra*t  la 
oaae  of  vezatloiu  delay  In  payiiMat 
see  Interest    [22  Gye  1'498]. 

IB.  U.  8.— U.  S.  v.  Curtis,  100  U.  S. 
119,  25  L.  ed.  571;  Baltimore  Trust 
Co.  v.  Bellevue  Mills  Co.,  223  Fed. 
753,  139  CCA  283;  Bischoffshelm  V. 
Baltzer,  21  Fed.  631. 

Ala. — Gulf  Coal,  etc.,  Co.  ▼.  Mus- 
grove.  195  Ala.  219,  70  S  179. 

Conn. — Thompson  v.  Stewart,  3 
Conn.  171,  8  AmD  168;  Sblleck  v. 
French,  1  Conn.  82,  6  AmD  185. 

Ill;— Mathewson  v.  Davis,  191  IlL 
391,  61  NE<  68;  C^assady  v.  School 
Trustees,  106  III.  560;  Stern  v.  Peo., 
102  111.  540;  Reynolds  v.  PhtlUps, 
142  111.  A.  482  [rev  on  other  grounds 
236  111.  119.  86  NE  193]. 

Ind. — ^Hazsard  v.  Duke,  64  Ind.  220; 
Killlan  V.  Blgenmann,  57  Ind.  480; 
Miller  V.  BUlingsly.   41   Ind.   489. 

Iowa. — Laird  v.  Bank,  167  Iowa  187, 
149  NW  90;  Howe  v.  Jones,  71  Iowa 
92,    32   NW   187. 

Ky. — Louisville,     etc.,     R.     Co.     ▼. 
C!om.,  64  SW  655,  29  KyL  666. 
Aldridge, 


Md. — Melvin  v.  Aldridge,  81  Md. 
650,  32  A  389;  McShane  v.  Howard 
Bank,  73  Md.  136,  20  A  776,  10  LRA 
552;  Rappanler  v.  Bannon.  8  A  555. 

Mass. — Moors  v.  'Washburn,  159 
Mass.  172,  34  NE  182;  Mason  v. 
Wfiite,  17  Mass.  560;  Wood  v.  Rob- 
bins,  11  Mass.  504,  6  AmD  182;  Fow- 
ler v.   Shearer,  7  Mass.  14. 

Mo. — Jefferson  City  Sav.  Assoc  t. 
Morrison,  48  Mo.  273. 

Nebr. — Hazelet  v.  Holt  County.  61 
Nebr.  716,  71  NW  717;  Capital  Nat. 
Bank  v.  Coldwater  Nat  Bank,  49 
Nebr.  786,  69  NW  116,  59  AmSR  572. 

N.  H. — Hudson  v.  Tenney,  6  N.  H. 
456. 

N.  J. — Board  of  Justices  v.  Fennl- 
m«re,  1   N.  J.   L.  242. 

N.  Y. — In  re  E^ast  River  Land  Co.. 
206  N.  Y.  545.  100  NE  421;  Monroe 
C!ounty  v.  Clarke,  25  Hun  282  [aft  98 
N.  Y.  391]:  Greenly  v.  Hopkins.  10 
Wend.  96:  Gillet  v.  Maynardf  6  Johns. 
85,  4  AmD  329;  Pease  v.  Barber,  3 
Cal.  266;  Lynch  v.  De  Vlar,  3  Johns. 
Cas.  303:  Lawrence  v.  Murray,  3  Paige 
400;  Williams  v.  Storrs,  6  Johns.  Ch. 
363,  10  AmD  340.  See  O'Rourke  v. 
New  York,  130  App.  Div.  673,  115  NYS 
398  (holding  facts  not  to  authorise 
recovery). 

Pa. — Com.  V.  Crevor,  3  Blnn.  121; 
Rapelle  v.  Emory,  1  Dall.  349.  1  I,. 
ed.  170;  WlUock  v.  Hamilton.  61  Pa. 
Super.  1. 

8.  C. — Southern  R.  Co.  v.  Green- 
ville, 49  S.  C.  449,  27  SB  652;  Greer 
v.  Latimer,  47  S.  C.  176,  25  SE  136; 
Klmbrel  v.  Glover,  47  S.  C.  L.  191; 
Ancrum  v.  Slone,  29  8.  C.  L.  694; 
Black  v.  Goodman,  17  8.  <X  L.  201: 
Bulow  v.  Goddard,  10  S.  C.  L.  46,  9 
AmD  663;  Simpson  v.  Feltz,  6  S.  C. 
Bq.  213,  16  AmD  602. 

Tex. — Close  v.  Fields,  13  Tex.   628. 

Vt. — Blodgett  V.  Converse,  60  Vt. 
410,  15  A  109;  Abbott  v.  Wilmot.  22 
Vt.  437. 

Wash. — Moylan  v.  .  Moylan,  49 
Wash.   341.  95  P  271. 

Wis. — State  V.  Milwaukee,  168  Wis. 
564.  149  NW  579,  AnnCa8l916A  110: 
Land,  etc.,  Co.  v.  Oneida  County,  83 
Wis.  649,  63  NW  491. 

Eng. — ^Webster  v.  British  Empire 
Mut.  L.  Assur.  Co.,  16  Ch.  D.  169; 
Arnott  V.  Redfern,  3  Blng.  353.  11 
ECL  177,  130  Reprint  649,  2  C.  &  P. 


For  later  saw,  a«T«l«viB*at«  and  dhaagwi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  136] 


DAMAGES 


[17  C.J.I    813 


the  person  to  whoiQ  he  should  pay  it,**  or  fails 
promptly  to  apply  such  money  in  accordjmce  with 
his  duty,*^  or  where  be  makes  use  of  it  for  his  own 
profit.'^  Interest  will  be  denied  where  there  are 
reasons  founded  upon  the  conduct  of  plaintiff  or 
other  special  eircumstances  existing  in  the  case,  and 
the  justice  of  the  situation  requires  it.'*  Obviously 
a  person  will  not  be  chai^ged  with  interest  for  a 
delay  not  due  to  his  fault,'"  nor  allowed  interest  for 
a  delay  due  to  his  own  acts.'' 


Statittory  provisioBS.  In  some  jurisdictions  prd- 
vision  is  made  by  statute  for  interest  as  damages,'^ 
and  it  has  been  held  that  in  the  absence  of  contract, 
interest  may  be  recoverable  only  in  the  etises  speci- 
fied in  the  statute.'^ 

Interest  and  damages  distingniahed.  There  is  an 
obvio'us  distinction  between  interest  awarded  by  vir- 
tue of  the  terms  of  a  contract  and  interest  awarded 
by  way  of  damages  for  a  breach  of  the  contract,  al- 
though  the  recovery   in   both   cases  is  frequently 


SS,  12  ECL  466;  Ex  p.  Story,  4  Deac.  ft 
C  604;  Pearse  v.  Qreen,  1  Jac.  &  W. 
135.  37  Reprint  327;  Haraant  v. 
Blaine,  56  L.  J.  Q.  B.  511;  Eklns  v. 
East-India  Co.,  1  P.  Wms.  395,  24  Re- 
print 441;  Orford  v.  Churchill,  3  Ves. 
&  B.  69,  35  Reprint  401. 

Ont. — Uffner  v.  Lewis,  5  Ont.  L; 
684,  2  OntWB  441;  Mlchie  V.  Rey- 
nolds, 24  U.  C.  Q.  B.  303. 

[a]  AvpUoaOon  of  ml*. — Unless 
special  equities  are  shown,  where  a 
purchaser  under  an  executory  con- 
tract has  recovered  damages  for  the 
wronsrful  withholding  of  possession 
of  premises  by  the  vendor,  he  will  te 
required  to  pay  interest  on  the  un- 
paid purcliase  money  during  such 
time  before  he  Is  entitled  to  a  deed. 
Abrahanison  v.  Ldunberson,  68  Minn. 
454.    71   NW  676.      - 

18.  Ga. — Nisbet  v.  Lawson,  1  Oa. 
275. 

111. — Currier  v.  Kretslnger.  68  111. 
A.   288    [aft  162  111.  611.  44  NE  882]. 

Ind.— Hawkins  v.  Johnson,  4 
Blackf.    21. 

N.  Y. — Lawrence  v.  Leake,  etc..  Or- 
phan House,  2  Den.  577. 

Pa. — Hatter  of  Merrick,  1  Ashm. 
305. 

[a]  AppUoAtlos  of  ml*^— An  agent 
who  makes  sales  at  prices  greater 
than  reported  an4  accounted  for  by 
him  is  liable  for  Interest  on  the 
amount  thus  wrongfully  retained,  al- 
though under  the  contract  he  is  not 
liable  for  Interest  on  general  bal- 
ances. In  re  Hovey,  198  Fa.  385,  48 
A  311. 

17.  Ind. — Hazwrd  v.  Duke,  64  Ind. 
220. 

Mass. — Dodge  v.  Perkins,  9  Pick. 
368:  Wood  V.  Robblns,  11  Mass.  604, 
6  AmD  182;  Fowler  V.  Shearer,  7 
Mafla     14 

Miss.— Tarpley  v.  Wilson,  33  Miss. 
467. 

N.  Y. — Crane  v.  Dygert,  4  Wend. 
675. 

Tex. — Grayson  v.  Marshall,  (Civ. 
A.)   145  SW  1034,  1037   [clt  Cyc].     ' 

[a]  A  panKOL  reoslvliig  moiwy  la 
tmait.  to  pay  certain  debts,  who  pays 
only  a  portion  of  them,  refusing  to 
pay  the  others,  claiming  the  balance 
in  his  hands  as  compensation,  to 
which  he  fails  to  establish  his  right. 
Is  chargeable  with  interest  on  the 
sums  so  withheld.  Jenkins  v.  Doo- 
little.   69   III.  415. 

18.  Ala. — Lewis  v.  Bradford,  8 
Ala.  632. 

Conn. — Thompson  v.  Stewart,  3 
Conn.    171.   8   AmD   168. 

111. — Beach  v.  Peabody.  188  111.  75, 
58  NE  679;  Atchison,  etc.,  R.  Co.  v. 
Chicago,  etc,  R.  Co.,  162  111.  632.  44 
NE  823.  35  LRA  167;  Cassady  v. 
School  Trustees,  106  111.  560;  Stern 
V.  Peo.,  102  111.  540;  Robbins  v.  Las- 
well,  58  III.  203;  Wobbe  v.  Schaub, 
143   III.   A.    361. 

Ky. — Kenton  Ins.  Co.  v.  First  Nat. 
Bank,  19  SW  841;  Taylor  v.  Ejiox,  1 
Dana  391.         , 

Mass. — Dunmp  v.  Watson,  124 
Mass.  305;  Hill  v.  Hunt.  9  Gray  66. 

Miss. — Tarpley  v.  Wilson,  33  Miss. 
467. 

Ho. — ^Ptillls  V.  Somerville,  218  Mo. 
624.  117   SW  736. 

N.  J. — Coddington  v.  Idell,  30  N.  J. 
Eq.  540. 

N.  T. — Griggs  v.  Griggs,  56  N.  T. 
504;  Peo.  v.  Oasherie,  9  Johns.  71,  6 
AmD  268. 

Or. — Baker  v.  Williams  Banking 
Co.,  42  Or.  213,  70  P  711. 


Vt. — Blodgett  V.  Converse,  60  Vt 
41CL   15  A   109. 

Eng. — De  Havilland  v.  Bowerbank, 
1  Campb.  SO;  Willis  v.  Prise  Causes 
Comrs.  of  App.,  6  East  22,  102  Re- 
print 977;  Rogers  V.  Boehm,  2  Esp. 
702. 

[a].  AvplloAtlon  of  rol*. — A  per- 
son to  whom  money  Is  intrusted,  to 
be  paid  over  to  a  designated  recipi- 
ent, and  who  deposits  the  money  in 
bank  for  some  time,  afterward  pay- 
ing It  ove;  to  the  person  entitled  to 
receive  it,  is  liable  to  such  person 
for  the  interest  paid  to  him  on  the 
money  while  deposited  in  the  bank, 
although  such  interest  is  paid  after 
the  money  has  been  turned  over. 
Bassett  v.  Kinney,  24  Conn.  267,  63 
AmD   161. 

[b]  TmnaajfOom.  of  profit. — ^Where 
one  Improperly  retains  the  property 
of  another,  he  will  be  presumed  to 
have  kept  it  for  the  purposes  of 
proSt  to  himself  and  will  be  charged 
with  interest  Simpson  v.  Feltz,  6 
S.  C.  Eq.,  213,  16  AmD  602.  See  also 
Marvin  v.  McRae,  25  S.  C.  L.  61. 

19.  Redfleld  v.  Bartels,  139  U.  S. 
694,  11  set  683.  36  L.  ed.  310;  San- 
born V.  U.  S..  135  U.  S.  271,  10  SCt 
812,  34  L.  ed.  112;  Redfleld  v.  Tstaly- 
fera  Iron  Co.,  110  U.  S.  174,  3  SCt 
570,  28  L.  ed.  109;  Jourolmon  v. 
Bwlng.  80  Fed.  604,  26  CCA  23;  Cul- 
mer  v.  Caine,  22  Utah  216,  61  P  1008. 

ao.  Caledonian  R.  Co.  v.  Carml- 
chael,  L.  R.  2  H.  L.  Sc.  66;  Marlbor- 
ough v.  Strong,  4  Bro.  P.  C.  639,  2 
Reprint  367;  Stirling  v.  Wynne,  1 
Jones  Eixch.  51. 

[a]  lUa«tratloas<— (1)  Where  ex- 
cessive prices  are  charged  for  work 
on  account  of  slow  and  precarious 
payment,  no  Interest  ought  to  be  al- 
lowed, for  Interest  Is  only  allowed 
to  supply  the  want  of  prompt  pay- 
ment. Marlborough  v.  Strong,  4  Bro. 
P.  C.  539,  2  Reprint  367.  (2)  If  a 
creditor  has  been  delayed  in  the 
recovery  of  his  debt  by  the  procure- 
ment by  another  creditor  of  the  ap- 
pointment of  a  receiver  over  the 
debtor  property,  such  delay  will 
not  give  him  a  right  to  interest. 
Stirling  V.  Wynne,  1  Jones  Exch.  61. 
(3)  A  failure  on  the  part  of  the 
creditor  to  liquidate  a  debt  will  re- 
lieve the  debtor  from  liability  to  pay 
Interest  thereon.  If  he  is  ready  and 
willing  to  meet  the  demand  against 
him.  Caledonian  R.  Co.  v.  Carml- 
chael,  L.  R.  2  H.  L.  Sc.   66. 

SI.  Andrus  v.  Berkshire  Power 
Co.,  197  Fed.  1016. 

93.     See  statutory  provisions;  and: 

U.  S. — District  of  Columbia  v. 
Camden  Iron  Works,  181  U.  S.  453,  21 
SCt  680,  45  L.  ed.  948  [atr  15  App. 
(D.    C.)    198]. 

Ala. — Broughton  v.  Mitchell,  64 
Ala.   210. 

Colo. — Corson  v.  Neatheny,  9  Colo. 
212.  11  P  82;  Denver,  etc.,  R.  Co.  v. 
Hoynahan.  8  Colo.  56.  6  P  811;  Den- 
ver, etc.,  R.  Co.  V.  Conway,  8  Colo. 
1,  5  P  142,  54  AmR  637. 

Ga. — Snowden  v.  Waterman,  110 
Ga.  99,  35  SE  309;  Garrard  v.  Dawson, 
49  Ga.  434;  Fell  v.  Abbot,  R.  M. 
Chartt.  452. 

111.— McCormlck  v.  Blston,  16  111. 
204. 

Ind. — Rogers  V,  West,  9  Ind.  400; 
New  York,  etc.,  R.  Co.  v.  Zumbaugh, 
12    Ind.   A.    272,   39   NE  1068. 

Mo. — State  V.  Hope,  121  Mo.  34,  25 
SW  893;  Atkinson  v.  Atlantic,  etc.,  R. 
Co.,  63  Mo.  367;  Kenney  v.  Hannibal, 


etc.,  R.  Co.,  63  Mo.  99;  Gourley  v. 
American  Hardwood  Lumber  Co.,  185 
Mo.  A.  360,  170  SW  339:  Nelson  v. 
Hlrsch,  etc..  Iron,  etc.,  Co.,  102  Mo. 
A   498.   77   SW   590.  \ 

Mont. — Albertinl  v.  Linden,  46 
Mont.  398,  123  P  400;  Leggat  v.  Ger-, 
rick,  35  Mont.  91,  88  P  788,  8  LRANS 
12^8;  FInlen  v.  Heinze,  32  Mont.  364, 
80   P   918 

N.  C. — Bond  v.  Pickett  Cotton  MiUtk' 
166  N.  C.  20.  81  SE  936. 

N.  D. — Ell  V.  Northern  Pac  B.  Co., 
1  N.  D.  336,  48  NW  222,  86  AmSR 
621,    12    LRA    97.     ' 

Okl. — Severns  v.  English,  163  P. 
626. 

S.  D. — Holllster  v.  Donahoe,  16  S. 
D.  206,  92  NW  12;  Uhe  v.  Chicago, 
etc.,  R.  Co..  3  S.  D.  563,  64  NW  601.     . 

Tex. — Houston,  eta,  R.  Co.  v.  Mul- 
drow,    64   Tex.    233. 

Que. — Montreal  Gas  Co.  v.  Vasey,  8' 
Que.  Q.  B.  412. 

[a]  In  OeorrU  (D  'the  statute 
provides  that,  in  all  cases  where  an' 
amount  ascertained  would  be  dam- 
ages at  the  time  of  the  breach,  U. 
may  be  increased  by  the  addition  of 
legal  Interest  from  that  time  until 
the  recovery.  Tifton,  etc.,  R.  Co.  v." 
Butler.  4  Ga.  A.  191,  60  SE  1087.  See 
Happ  Bros.  Co.  v.  Hunter  Mfg.  etc., 
Co.,  145  Oa.  836,  90  SE  61;  Bunn  v. 
Atlantic  Coast  Line  R.  Co.,  18  Ga.  AJ 
66,  88  SE  798;  Georgia  Refining  Co.  v. 
Atlanta  Milling  Co..  15  Ga.  A.  460,  89 
SE  795;  Council  v.  Hixon,  11  Ga.  A: 
818,  76  SE  603.  (2)  Under  this  stat- 
ute In  an  action  on  a  breach  of  con- 
tract where  the  damages  are  not  li- 
quidated. Interest  is  not  recoverable 
as  such,  but  the  Jury  in  their  discre- 
tion may  increase  the  Immediafs 
amount  of  damages  found  by  an  al- 
lowance of  interest.  Tifton,  etc.,  R. 
Co.  V.  Butler,  4  Ga.  A.  191,  60  SB 
1087.  (3)  This  discretion  is  to  be 
exercised  according  to  the  facts  and 
circumstances  of  each  particular  case. 
Snowden  v.  Waterman,  110  Ga.  99,  35 
SB  309;  Tifton,  etc.,  R.  Co.  v.  Butler, 
4  Ga.  A.  191,  60  SB  1087.  (4)  Where 
the  Jury  find  In  favor  of  increasing  , 
the  damages  by  an  allowance  of  in- 
terest, they  should  not  add  interest 
eo  nomine,  but  should  express  one 
gross  sum  as  damages.  Tifton,  etc, 
R.  Co.  V.  Butler,  supra. 

as.  ,  See  statutory  provisions;  and: 

Cal. — Hewes  v.  Germain  Fruit  Co., 
106  Cal.  441,  39  P  853;  Cobum  v. 
Goodall,  72  Cal.  498,  14  P  190,  1  Am 
SR  76. 

Colo. — Denver  Horse  Importing  Co. 
V.  Schafer,  68  Colo.  876.  147  P  367 
(holding  that  interest  could  not  be 
allowed  In  an  action  for  a  breach 
of  warranty);  Bl  Paso  County  v. 
Flanagan.  21  Colo.  A.  467.  122  P  801. 

111. — Patton  Paint  Co.  v.  Erie  R. 
Co.,   148    111.   A.    410. 

Mo. — Simmons  Hardware  Co.  v. 
St.   Louis.   192    SW    394. 

Or. — Carnahan  Mfg.  Co.  v,  Beebe- 
Bowles  Co..  80  Or.  124,  166  P  584; 
Poppleton  V.  Jones,  42  Or.  24.  69  P 
919. 

"A  recovery,  if  had  in  this  case, 
must  be  for  a  breach  of  an  execu- 
tory contract,  sounding  in  damages 
only,  and  on  such  a  recovery  no  In- 
terest can  be  allowed  under  our 
statute."  Kelderhouse  v.  Saveland.  1 
111.  A.  66,  69. 

[a]  Suuafes  reoorered  In  Uen  of 
rent.1 — Although  Interest  is  permit- 
ted on  rent  in  arrear  by  statute,  it 
will   not  be  allowed  on  damages  re- 
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spoken  of  as  a  recovery  of  interest.**  Interest  as 
such,  however,  is  only  recoverable  nnder  the  terms 
of  the  contract  during  the  continuation  thereof.*' 
Although  a  contract  provides  for  the  payment  of  in- 
terest, where  no  provision  is  made  for  payment  of 
interest  after  maturity,  an  award  of  interest  for  de- 
tention of  payment  is  made  by  way  of  damages.** 
Where  interest  is  recoverable  as  damages,  it  does 
not  constitute  a  distinct  claim  and  can  only  be  re- 
covered with  the  principal  by  action.*'  So  when 
payment  of  the  principal  as  such  is  made  and  ac- 
cepted, no  interest  can  be  recovered,  the  payment 


of  the  debt  extinguishing  the  right  to  recover  inter- 
est thereon,**  and  it  has  been  hdd  that  the  payment 
of  the  principal  debt  will  defeat  the  recovery  of  in- 
terest thereon,  even  though  such  payment  is  made 
pending  a  suit  for  such  principal  and  interest;** 
but  other  cases  hold  that,  when  an  action  is  once 
begun,  plaintiff's  right  to  interest  on  the  debt  sued 
for  cAnnot  be  defeated  by  subsequent  payment  of 
the  debt.***  Interest  in  the  case  of  a  breach  of  con- 
tract to  pay  money  is  merely  the  measure  of  the 
damages  to  be  allowed,*'  which,  according  to  the 
weight  of  authority,  will  not  be  varied  because  of 


covered   in   lieu  of  rent     Moore   v. 
Calvert.  6  Bush.   (Ky.)  S56. 

Btetutory  pxoTlslons  for  iatwvrt 
'»ee  Interest  I22  Cyc  146S]. 

3^  Mason  v.  Callender,  2  Mtnn. 
350,  363,  72  AmD  102;  Rotan  Orocery 
■Co.  V.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  142  SW  623.  See  Vlrsinla  T. 
West  Virginia.  238  U.  S.  202,  36  SCt 
796,  69  L.  ed.  1272  (where  distinction 
was  recOKnlced). 

"Tho  distinction  ia,  that  Interest, 
being  the  creature  of  contract.  Is  re- 
coverable strictly  as  interest,  only 
during  the  continuance  of  the  con- 
tract, and  as  provided  by  its  terms, 
before  breach,  and  not  after.  When 
the  agreement  Is  once  violated,  the 
promisee  has  sustained  a  wrong  for 
which  the  law  gives  him  redress  by 
way  of  damages;  and  whenever  the 
cases  have  allowed  a  plaintiff  to  re- 
cover more  than  the  principal  sum 
and  the  interest  up  to  the  time  of  the 
breach  of  the  contract,  it  is  solely 
on  account  of  the  default  of  the 
party  falling;  and  although  in  many 
cases  the  term  interest  has  been 
used  indiscriminately  to  designate 
the  accessation  to  the  principal  by 
the  terms  of  the  contract,  and  also 
the  amount  allowed  in  consequence 
of  the  breach  of  the  contract,  yet  the 
distinction  is  perfect  in  law,  and  the 
synonymous  use  of  the  expression 
interest,  with  the  term  damages,  has 
arisen  from  the  fact  that  wherever 
the  law  regulates  the  amount  of  in- 
'  terest,  that  rate  becomes  the  stand- 
ard of  damages  on  the  breach  of  all 
money  contracts;  the  result  being  the 
same,  it  is  quite  natural  that  the 
same  name  should  frequently  be  em- 
ployed In  both  cases.  The  true  rule 
Is  as  expressed  by  the  court  in  Cur- 
tis V.  Innerarity.  6  How.  (U.  S.) 
146,  164,  12  L.  ed.  380:  'Everyone 
Who  contracts  to  pay  money  on  a 
certain  day  knows  that  If  he  falls  to 
fulflU  his  contract  he  must  pay  the 
established  rate  of  interest,  as  dam- 
ages for  his  non-performance.'  "  Ma- 
son V.  Callender,  2  Minn.  360,  363,  72 
AmD  102. 

"Where  the  right  of  interest  is 
not  established  by  contract,  by  stat- 
ute, or  by  judgment,  it  ordinarily 
comes  as  an  allowance  in  the  "nature 
of  damages,  based  upon  use  or  wrong- 
ful detention."  Dresser  v.  Bates.  260 
Fed.  626,  663. 

as.  Mason  V.  Callender,  2  Minn. 
350,    72  AmD   102. 

.    M.     Lash  V.  Liambert,  16  Minn.  416, 
2  AmR  142. 

97.  Ala. — ^Alabama  City,  etc.,  R. 
Co.  V.  Gadsden,  186  Ala.  263.  266.  64 
S  91    [cit  Cyc]. 

Cal. — LiOs  Angeles  v.  City  Bank,  100 
Cal.  18,  34  F  610. 

111. — McDonald  v.  Holden,  208  111. 
128,  70  NE  21  [att  108  111.  A.  449); 
Hobllt  v.  Bloomlngton,  71  III.  A.  204. 

Iowa. — Jamison  v.  Burlington,  etc., 
R.  Co.,  78  Iowa  662,  43  NW  629. 

La. — ^Anderson's  Succ.  12  La.  Ann. 
96;  Mann's  Succ,  4  La.  Ann.  28; 
Harty  v.  Harty.  2  La.  618;  Saul  v. 
His  Creditors.  7  Mart.  N.  S.  425;  Fau- 
rle  V.  Pitot,  2  Mart.  83. 

Me. — American  Bible  Soc.  v.  Wells, 
68  Me.  672,  28  AmR  82. 

Mo. — Wlckersliam  v.  Whedon,  33 
Mo.  661. 


N.  T.— Cutter  v.  New  York.  92 
N.  T.  166;  Forschirm  v.  Merchants', 
etc..  Bank,'  137  App.  Dlv.  149,  122 
NTS  168  [rev  on  other  grounds  206 
N.  T.  745,  100  NE  1127];  Johnson  v. 
Brannan,  6  Johns.  268. 

Eng. — Florence  v.  Drayson,  1  C.  B. 
N.  S.  584,  87  ECL  684,  140  Reprint 
239.  Compare  Dickenson  v.  Harri- 
son, 4  Price  282.  18  ERC  494. 

See  Griffiths  v.  Powers,  216  Mass. 
169.  103  NE  468  (holding  that  Inter- 
est even  when  allowed  as  damages 
for  the  detention  of  a  debt  due  Is 
incident  to  the  debt  to  be  paid  with  it 
and  as  a  part  of  it). 

But  see  National  Bank  v.  Mechan- 
ics' Nat.  Bank,  94  U.  S.  437,  24  L.  ed. 
176  (holding  that,  on  suspension  of 
payment,  by  a  national  bank,  a  depos- 
itor was  entitled  to  Interest  upon  his 
deposit  from  demand,  and  an  action 
might  be  maintained  therefor  al- 
though the  principal  sum  had  been 
paid). 

38.  U.  S. — Stewart  v.  Barnes,  153 
U.  S.  456,  14  SCt  849.  38  L.  ed.  781; 
Graves  v.  Saline  County,  104  Fed.  61, 
43  CCA  414;  Southern  R.  Co.  v.  Dun- 
lop  Mills,  76  Fed.  505,  22  CCA  302; 
Potomac  Co.  v.  Unlor.  Bank,  19  F. 
Cas.  No.  11,318,  3  Cranch  C.  C.  101; 
U.  S.  v.  Collier,  25  F.'C^s.  No.  14,833, 

3  Blatchf.  325. 

Ala. — Louisville,  etc.,  R.  Co.  v.  El- 
more, 10  Ala.  A.  627,  631,  65  8  696 
rdt  Cyc];  Hu-inlcutt  Lumber  Co.  v. 
Mobile,  etc.,  R  Co.,  2  Ala.  A.  436,  67 
S   73,   74    felt  Cyc]. 

Cal. — Valentine  v.  Donohoe-Kelly 
Banking  Co.,  133  Cal.  191,  66  P  381; 
Los  Angeles  v.  City  Bank.  100  Cal. 
18,  34  P  510;  Chandler  v.  People's 
Sav.  Bank,  61  Cal.  401. 

Colo. — Bassick  Gold  Mine  Co.  v. 
Beardsley,  49  Colo.  276,  112  P  770,  83 
LRANS    852. 

Conn. — Canfield  v.'  New-Mllford 
Eleventh   School   Diet,   19   Conn.   529. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Al- 
ford,  6  Ga.  A.  428,  429,  63  SE  624 
[quot  Cyc]. 

111.— Vlder  V.  Chicago,  60  111.  A. 
595    [as   164    111.    364,   46   NE   720]. 

Ind. — Robblns  v.  Cheek,  32  Ind.  328, 
2  AmR  348.  Compare  Marks  v.  Bur- 
due  Univ.,  66  Ind.  288  (holding  that 
Interest  due  at  time  of  payment 
might  be   recovered). 

Iowa. — Jamison  v.  Burlington,  etc, 
R.  Co.,  87  Iowa  265,  64  NW  242: 
Hayes  v.  Chicago,  etc,  R.  Co.,  64 
Iowa  753.  19  NW  245. 

Ky. — Ward  v.  Everett,  1  Dana  429. 

La. — ^Anderson's  Succ,  12  La.  Ann. 
95. 

Me. — ^American  Bible  Soc.  v.  Wells, 
68  Me.  672,  28  AmR  82;  Robblns  Cor- 
dage Co.  v.  Brewer,  48  Me.  481;  Mll- 
lIKpn  V.  Southgate,  26  Me.  424;  Howe 
v.   Bradley.   19   Me.   31. 

Md. — Chase  v.  Manhardt,  1  Bland 
333.      Compare    Snowden    v.    Thomas, 

4  Harr.    &   J.    335    (holding   that   ac- 
crued Interest  might  be  recovered). 

Mass. — Davis  v.  Harrington,  160 
Mass.  278.  35  NE  771;  Simmons  v. 
Almy,  103  Mass.  33;  Dearth  v.  Hide, 
etc.,  Nat.  Bank,  100  Mass.  540;  Gage 
V.  Gannett,   11   Mass.   217. 

Mich.— Talbot  v.  Bay  City,  71  Mich. 
11.^.   38  NW.  890. 

Miss. — VasK>o,  etc.,  R.  Co.  v.  Craig, 
111  Miss.  297,  71  S  561   [cIt  Cyc]. 


Mo. — Stone  v.  Bennett,  8  Mo.  41; 
Arnold  V.  Sedalla  Nat.  Bank,  100  Mo. 
A.  474,  74  SW  1038. 

N.  J. — Somerset  CUnmty  v.  Veghte, 
7  N.  J.  L.  J.  146. 

N.  M. — Maloy  v.  Bernalillo  County, 
10  N.  M.  638,  62  P  1106,  62  LRA 
126. 

N.  T.— Cutter  v.  New  York.  92 
N.  Y.  166;  Hamilton  v.  Van  R«ns- 
selaer,  43  N.  Y.  244;  Brady  v.  New 
York.  14  App.  Dlv.  152,  43  NY8  462; 
Roberts  v.  Brandies,  44  Hun  468; 
Middaugh  v.  Elmlra,  23  Hun  79; 
Tenth  Nat.  Bank  v.  New  YorlL,  4  Hun 
429;  Southern  Cent.  R.  Co.  v.  Mora- 
via, 61  Barb.  180;  Ludlngton  v.  Miller. 
38  N.  Y.  Super.  478;  Bronx  Gas,  etc 
Co.  V.  New  York,  29  Mlsc  402,  60 
NYS  548;  Peck  V.  Granite  State  Prov- 
ident ASSOC,  21  Misc.  84,  46  NYS 
1042;  Bronner  Brick  Co.  v.  M.  M. 
C^anda  Co.,  18  Misc.  681,  42  NYS  14, 
3  NYAnnCas  S18:  Matter  of  Smith,  1 
Mlsc  253,  22  NYS  1086;  Smith  v. 
Buffalo,  39  NYS  S81;  Fake  v.  Kddy, 
15  Wend.  76;  Stevens  v.  Barringer, 
13  Wend.  639;  Peo.  v.  New  York 
County,  5  Cow.  331;  Johnson  ▼.  Bran- 
nan,  6  Johns.  268;  Tillotson  v.  Pres- 
ton, 8  Johns.  229;  Jacot  v.  Bmmett.  11 
Paige  142;  Consequa  v.  Fanning,  8 
Johns.  Cb.  587  [mod  on  other  grounds 
17  Johns.  511];  Gillespie  v.  New. York, 
3  Bdw.  512.     But  see  Price  v.  Holman. 

2  NYS  184  (holding  that  a  payment 
generally  upon  the  entire  debt  would 
not  prevent  recovery  of  interest). 

N.  C— King  v.  Phillips,  96  N.  C. 
245,  69  AmR  238;  Moore  v.  Fuller,  47 
N.  C.  205. 

Oh. — Oraveson  v.  Odd  Fellows 
Temple  Co.,  6  ObS&CP  287,  4  OhNP 
112. 

Pa. — ^Waller  v.  Kingston  Coal  Co.. 
191  Pa.   193,  43  A  235. 

Vt.— Chllds  V.  Mlllville  Mut.  M.  & 
F.  Ins.  Co.,  66  Vt  609;  Abbott  v. 
Wllmot  22  Vt   437. 

W.  Va. — Bennett  v.  Federal  Coal, 
etc.  Co.,  70  W.  Va.  466,  74  SB  418, 
419    [cit  Cyc]. 

Wis. — Ryan  Drug  Co.  v.  Hvamb- 
sahl.  92  Wis.  62,  65  NW  878. 

Eng. — Florence  v.  Drayson,  1  C.  B. 
N.  S.  584,  87  ECL  684,  140  Reprint 
239;  Dixon  v.  Parkes,  1  Esp.  110;  Hel- 
ller  V.  Franklin,  1  Stark.  291,  2  ECL 
lie.        See   also    BJast   v.   Thornbury, 

3  P.  Wms.  126.  24  Reprint  996. 
Ont— McKay  v.  Pee,  20  U.  C.  Q.  B, 

268.       •  _, 

[a]  AppUMrtlom  of  rale<— The  rule 
stated  In  the  text  applies  where  the 
principal  is  extinguished  by  an  act  of 
congress.  Johnson  v.  District  of  Co- 
lumbia. 31  Ct.  CI.  395  [rev  on  other 
grounds  165  U.  S.  330,  17  SCt  362. 
41   L.   ed.    734]. 

39.  Potomac  C!o.  v.  Union  Bank,  19 
F.  Cas.  No.  11,318,  S  Cranch  C.  C.  101; 
Canfleld  v.  New-Mllford  Eleventh 
School  Dlst,  19  Conn.  529;  Davis  v. 
Harrington,  160  Mass.  278,  35  NE 
771.  See  also  Clement  v.  Grant.  8 
NYCItyCt  438  (holding  that  an  ac- 
tion cannot  be  severed  so  as  to  allow 
judgment  for  the  prinefpal  and  per- 
mit it  to  be  prosecuted  for  the  in- 
terest alone). 

30.  Plnckney  v.  Singleton,  21  S.  C. 
L.  343;  FIshburne  v.  Sanders,  10 
S.  C.  L.   242. 

31.  U.  S. — ^Loudon  v.  Shelby  Coun- 
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peculiar  or  onasual^damages  sustamed  in  any  par- 
ticular case,^^  although  there  is  some  authority  to 
the  effect  that  special  damages  may  be  the  subject 
of  compensation.'*  In  some  cases  it  has  been  held 
that,  even  where  interest  is  provided  for  by  eon- 
tract,  in  case  of  breach  of  the  contract  to  pay  the 
principal  sum  when  due,  such  interest  is  recoverable 
only  as  damages  which  have  been  liqmdated  by  such 


agreement.** 

[«  137]  (b)  tJnliaoidated  OUiau  f»— M.  InGoi- 
end.  As  a  general  rule,  interest  cannot  be  recovered 
as  a  matter  of  right  in  an  action  of  contract  upon 
an  unliquidated  or  disputed  claim."  However,  in 
some  jurisdictions  the  allowance  of  interest  upon 
such  claims  is  discretionary  with  the  jury  or  with 


ty  Taxing  Dlst,  104  U.  S.  771,  26  L. 
ed.   923. 

Ala. — Cook«  V.  Parlnholt,  3  Ala.  384. 

Cal. — Heyman  v.  Landers,  12  Cal. 
107;  Guy  V.  Franklin,  6  Cal.  410. 

Conn. — Bnsher  v.  Bldwell,  27  .Conn. 
363. 

111. — Hobllt  V.  BloomlnKton,  71  111. 
A.  204:  Place  v.  Dodge.  54  ni.  A.  167. 

Ind. — Thayer  v.  Hedges,  23  Ind. 
141;  Brown  v.  Maulsby,  17  Ind.  10. 

Towa. — ^Vennum  v.  Gregory,  21  Iowa 
326. 

La. — Compton  v.  Compton,  5  La. 
Ann.  615;  Mann's  Suoc,  4  La.  Ann.  28. 

Mass. — Greene  v.  Goddard,  9  Mete 
212. 

Minn. — Mason  v.  Callender,  2  Minn. 
350.  72  AmD  102. 

Mo. — Kameriek  ▼.  Caatleman,  29 
Mo.  A.  658;  Sturgeas  v.  Crum,  29  Mo. 

Nev.'— Cox  V.  Smith,  1  Nev.  161,  90 
AmD  476.  ^    , 

R.  I. — Sessions  ▼.  Richmond,  1  R.  I. 
298. 

Tenn. — ^Morrison  v.  Searight,  4 
Baxt.    476. 

Tex. — Commercial,  etc..  Bank  v. 
Jones.  18  Tex.   811. 

Utah. — Perry  v.  Taylor,  1  Utah  68. 

Va. — Bethel  v.  Salem  Impr.  Co.,  93 
Va.  354,  25  SB  304,  57  AmSR  808,  33 
LRA  602.  _     ^ 

Wash. — ^Amott  V.  Spokane,  6  Wash. 
442,  33  P  1063.  _ 

Eng. — Fletcher  v.  Tayleur,  17  C.  B, 
21,  84  ECL  21,  139  Reprint  973. 

Ont. — Mennle  v.  Leltch,  8  Ont  897. 

Que. — Leduc  v.  Gourdlne,  10  Montr. 
I^g.  N.  161. 

[a]  Za  the  VhOigx/kaim  under  the 
civil  code  in  an  action  upon  a  con- 
tract to  recover  money,  the  only  dam- 
age which  may  be  recovered  Is  the 
Interest  at  the  legal  rate  if  no  other 
rate  la  stipulated.  De  la  Pefta  v.  Hi- 
dalgo, 16  ~  Philippine  450;  Chinese 
Chamber  of  Commerce  v.  Chlng.  14 
Philippine  222;  Flan  v.  Tan,  14  Phil- 
ippine 126. 

as.  U.  S. — Loudon  v.  Shelby  Coun- 
ty Taxing  Dlst.,  104  U.  S.  771,  26  L. 
ed.  923.  See  also  Curtis  T.  Innerar- 
Ity.  6  How.  146,  12  L.  ed."  380. 

111. — Place  V.  Dodge,  54  111.  A,  167. 

La. — Hutchinson  v.  Sparks,  S  La. 
Ann.  548. 

Minn. — Mason  v.  Callender,  2  Minn. 
350.  72  AmD  102. 

Tenn. — Morrison  v.  Searight,  4 
Baxt.   476. 

Tex. — Good  V.  Caldwell,  11  Tex. 
Civ.  A.   515,  33   SW  243. 

Va. — ^Bethel  v.  Salem  Impr.  Co.,  93 
Va.  354,  25  SB  304,  67  AmSR  808.  33 
LRA    602. 

Ont^— Mennle  v.  Leltch,  8  Ont.  897. 

n.  Graham  v.  McCoy,  17  Wash. 
63.  48  P  780,  49  P  235. 

S4„  Reeves  v.  Stipp,  91  111.  609; 
Mason  v.  Callender.  2  Minn.  350.  72 
AmD  102.  See  Buckingham  v.  Orr,  6 
Colo.  587  (holding  that  the  rates  ape- 
cifled  in  the  contract  were  sufficient 
to  establish  the  measure  of  damage 
for  breach  of  the  contract). 

as.  »»uoviy  of  IstacMt  upon  tm- 
MnnMattd  damsad  ranarally  see  In- 
terest f22  Cyc  1512]. 

86.  tJ.  8. — ^Mowry  V.  Whitney,  14- 
Wall.  620,  20  L.  ed.  860;  Lincoln  v. 
CTaflin.  7  Wall.  132,  19  L.  ed.  106; 
Great  Northern  R.  Co.  v.  Philadel- 
phia, etc.,  Coal,  etc.,  Co.,  242  Fed.  799, 
155  CCA  387;  Eastfleld  SS.  Co.  v.  Mc- 
Keon.  208  Fed.  680;  Stevens  v.  PhcE- 
nix  Bridge  Co.,  139  Fed.  248.  71  CCA 
374;  Paciflc  Postal  Tel.  Cable  Co.  v. 
Fleischner.  66  Fed.  899,  14  CCA  166; 
Gilpins  V.  Conseqva,  10  F.  Cas.  No. 
5,452,  Pet.  C.  C.  85,  3  Wash.  184;  Wil- 


lings  V.  Conseoua,  SO  F.  Cas.  No; 
17,766,   Pet.   C.  C.   172. 

Ala. — GUdden  v.  Street,  68  Ala.  600. 

Ark. — Tatum  v.  Mohr,  21  Ark.  849. 

Cal.— Seymour  v.  Oelricbs,  162  Cal. 
318.  122  P  847;  Burnett  v.  Qlas,  164 
Cal.  249,  97  P  423;  Ferrea  v.  Chabot, 
121  Cal.  233,  53  P  689,  1092;  Swlnner- 
ton  V.  Argonaut  Land,  etc.,  Co.,  112 
Cal.  375,  44  P  719;  Cox  v.  McLaughlin, 
78  Cal.  60.  18  P  100,  9  AmSR  164; 
Coburn  v.  Goodall,  72  Cal.  498,  14  P 
190,  1  AmSR  75;  Brady  v.  Wllcoxson, 
44  Cal.  239;  Hooper  v.  Patterson,  3 
Cal.  Unrep.  Cas.  811,  32  P  514;  Mer- 
chants' Collection  Agercy  v.  Oopce- 
vic,  23  Cal.  A.  216,  137  P  609;  Meyer 
V.  Buckley,  22  Cal.  A.  96.  133  P  510; 
American-Hawaiian  EAigineerlng,  etc., 
Co.  V.  Butler,  17  Cal.  A.  764,  121  P 
709;  Courteney  v.  Standard  Box  Co., 
16  Cal.  A.  600,  117  P  778. 

Conn. — Loomis  v.  Glllett,  76  Conn. 
298.  53  A  681. 

Qa. — Roberts  v.  Prior,  20  Ga,  661: 
Louisville,  etc.,  R.  Co.  v.  Alford,  6 
Ga.   A.    428,   63   SE  524. 

Ida. — ^Barrett  v.  Northern  Pac  R. 
Co.,  29   Ida.   139,- 157  P  1016. 

111.— Dady  v.  Condit,  209  111.  488.  70 
NE  1088  [aff  104  111.  A.  507];  Brown- 
ell  Impr.  Co.  V.  Crltchfleld.  197  111. 
61.  64  NE  332;  Buckmaster  v.  Grundy, 
8  111.  626;  Maremont,  etc.,  Co.  v. 
Schwarsschlld,  eta,  Co.,  194  IlL  A. 
619;  Trego  v.  Rubovlts.  178  111.  A. 
127;  Griggs  v.  Ganford,  60  111.  A.  172. 

Ind. — Dobenspeck  v.  Armel,  11  Ind. 
31. 

Kan. — ^Welsbach  St.  Lighting  Co.  v. 
Wichita,  169  P  193;  Evans  v.  Moseley, 
84  Kan.  322,  114  P  374,  60  LRANS 
889. 

Ky. — Stevens  v.  Lewis  Wilson 
Hicks  Co..  168  Ky.  648,  182  SW  840 
[Judgment  modlfled  on  other  grounds 
on  rehearing  185  SW  873]:  Harrods- 
burg  Water  Co.  v.  Harrodsburg,  89 
SW  729,  28  KyL  625;  Moore  v.  Cal- 
vert, 6  Bush  356:  Conner  v.  Clark,  16 
KyL  126. 

La. — Goldenbow  v.  Wright  18  La. 
371;  Bertrand  v.  Frailer,  11  La.  236; 
Beal  V.  McKiernan.  8  La.  669;  Feath- 
erstone  v.  Robinson,  7  La.  596:  Dyer 
V.  Seals,  7  La.  13I;  Cline  v.  Caldwell, 
4  La.  137;  Pressas  v.  Mendtbum,  4 
La.  128;  NIcolet  v.  New  Orleans  Ins. 
Co.,  3  La.  366,  23  AmD  458;  Parker  v. 
Walden,  6  Mart.  N.  S.  713;  Buquoi  v. 
Hampton.  6  Mart.  N.  S.  8;  Lafon  V. 
Riviere,  1  Mart.  N.  S.  130;  Pierce  v. 
Flower,  5  Mart.  388;  Foster  v.  Dupre, 
6  M.irt.  6,   12  AmD  466. 

Md. — Williams  v.  New  York  L.  Ins. 
Co.,   122  Md.   141.  89  A  97. 

Mass. — Thorndlke  v.  Wells  Memo- 
rial Assoc.  146  Mass.  619,  16  NB 
747. 

Mich. — Nelson  v.  Stewart,  174  Mich. 
127,  140  NW  644;  Coburn  v.  Muske- 
gon Booming  Co.,  72  Mich.  134,  40 
NW  198. 

Minn.— Bull  v.  Rich,  92  Minn.  481, 
100  NW  213,  101  NW  490;  Swanson  v. 
Andrus,  83   Minn.  505.   86  NW  465. 

Mo. — Dozler  v.  Jerman.  30  Mo.  216; 
Underwood  Typewriter  Co.  v.  Century 
Realty  Co..  165  Mo.  A.  131,  146  SW 
448;  Laming  v.  Peters  Shoe  Co.,  71 
Mo.  A.  646;  McCormack  v.  Lynch,  69 
Mo.  A.  524;  Fisher  v.  New  Orleans 
Anchor  Line.  IS  Mo.  A.   577. 

Mont. — Randall  v.  Greenhood,,  3 
Mont.  506. 

Nebr. — Wittenberg  v.  Mollyneaux, 
59   Nebr.  203.   80  NW  824. 

Nev.— Viettl  v.  Nesbitt,  22  Nev. 
390.  41  F  151. 

N.  J. — Speer  v.  Vanorden,  3  N.  J. 
L.   652. 

N.   T.— Peo.   V.   Wlllcoz,   207  N.  T. 


743,  101  NE  174;  Sloan  v.  Baird,  162 
N.  T.  827,  56  NB  752  [aff  12  App.  Dlv. 
481,  42  NTS  38];  Gray  v.  Central  R. 
Co.,  157  N.  T.  483,  52  NB  556  [aff 
82  Hun  523,  31  NTS  704];  Coxe  v. 
State.  144  N.  T.  396,  39  NE  400; 
Mansfield  v.  New  Tork  Cent.,  etc.,  R. 
Co.,   114   N.  T.   331,   21   NB  785.   1037,- 

4  LRA  566;  McMaster  v.  State,  108 
N.  T.  642.  16  NB  417;  Duryee  v.  New 
York.  96  N.  T.  477;  White  v.  Miller, 
71  N.  T.  118,  27  AmR  13;  Smith  v. 
Velle,  60  N.  T.  106;  McMahon  v.  New 
York,  etc..  R.  Co.,  20  N.  Y.  463;  Re- 
gan V.  New  York,  175  App.  Dlv.  861, 
162  NYS  400;  Vandyke  v.  Webb.  167 
App.  Dlv.  445.  152  NYS  508;  Mid- 
town  Contracting  Co.  v.  Ooldstlcker, 
165  App.  Dlv.  264,  150  NYS  809; 
Levering,  etc.,  Co. -v.  Century  Hold- 
ing Co.,  165  App.  Dlv.  174,  150  NYS 
649;  Herrman  v.  Leland,  163  App. 
Div.  515,  148  NYS  643;  Fenlchel  v. 
Zlcherman,  164  App.  Dlv.  471,  139 
NYS  118;  Thacher  v.  New  York,  etc., 
R.  Co.,  163  App.  Div.  186,  138  NYS 
463;  Brooklyn  Heights  R.  Co.  v. 
Brooklyn  City  R.  Co.,  151  App.  Dlv. 
466,  135  NYS  990;  Anthony  v.  Moore, 
etc,  Co.,  135  App.  Dlv.  203,  120  NYS 
402;  O'Reilly  v.  Mahonev,  123  App. 
Dlv.  275,  108  NTS  53;  Beckwith  v. 
New  York.  121  App.  Div.  462,  106 
NTS  175;  Stannard  v.  Reid,  118  App. 
Dlv.  804,  103  NTS  521  [aff  195  N.  Y. 
630  mem,  88  NE  1132  raern];  Munson 
V.  James  Smith  Woolen  Maeh.  Co., 
118  App.  Dlv.  398.  103  NYS  502; 
Chambers  v.  Boyd,  116  App.  Dlv.  208, 
101  NYS  486;  Bleakley  v.  Sheridan, 
115  App.  Div.  657,  100  NYS  1029; 
Markham  v.  David  Stevenson  Brew- 
ing Co.,  Ill  App.  Dlv.  178,  97  NYS 
604  [aff  188  N.  Y.  693  mem.  81  NB 
1169  mem];  Excelsior  Terra  Cotta  Co. 
v.  Harde,  90  App.  Dlv.  4,  86  NYS  732 
[aff  181  N.  T;  11.  73  NE  494,  106 
AmSR  493];  Delafleld  v.  Westfleld,  41 
App.  Dlv.  24,  58  NYS  277  [aff  169 
N.  T.  682  mem,  62  NE  1095  mem]; 
Crawford  v.  Mall,  etc.,  Pub.  Co.,  22 
App.  Dlv.  64,  47  NTS  747  [rev  on  oth- 
er grounds  163  N.  T.  404,  67  NE  616]: 
Sloan  V.  BaIrd,  12  App.  Dlv.  481,  42 
NTS  38  [aff  162  N.  T.  327,  66  NB  752, 
30  NTCIv  Proc  365];  Gray  v.  Central 
R.  Co.,  89  Hun  477.  36  NTS  378  [aff 
157  N.  T.  483.  52  NE  6561;  Button  V. 
Klnnetz.  88  Hun  35,  34  NTS  522;  Doc- 
tor v.  Darling,  68  Hun  70,  22  NTS 
694;  De  Witt  v.  De  Witt,  46  Hun  258; 
Day  v.  New  Tork  Cent.  R.  Co..  22 
Hun  412  [aff  89  N.  T.  616  mem]; 
Pursell  y.  Fry,  19  Hun  596;  Gallup 
V.  Perue,  10  Hun  625;  Duffy  v.  Dun- 
can, 32  Barb.  587  [aff  35  N.  T.  1871; 
Holmes  v.  Rankin,  17  Barb.  464; 
Chamberlain  v.  Dunlop,  -  6  Sllv.  Sup. 
98,  8  NTS  125  [aff  126  N.  T.  45,  28 
NE  966,  22  AmSR  807];  Rlss  v.  Mess- 
more,  58  N.  T.  Super.  23,  9  NTS  320 
[aff  ISO  N.  T.  681  mem,  29  NE  1034 
mem] ;  Chase  v.  Union  Stone  Co.,  11 
Daly  107,  63  HowPr  336;  Devine  v. 
Kerwin,  62  Misc.  536.  102  NTS  841; 
Matter  of  Hartman,  13  Misc.  486,  36 
NTS  495;  Title  Guarantee,  etc.,  Co.  v. 
Pam,  155  NTS  333;  Schmidt  v.  Briar- 
cliff  Lodge  Assoc.  147  NTS  911;  Davi- 
son V.  Guardian  Storage,  etc.,  Co..  144 
NTS  601 ;  H.  G.  Vqgel  Co.  v.  Lockport 
Glass  Co.,  118  NTS  351;  Bagley  v. 
Stern,  92  NTS  244;  In  re  Merchant,  6 
NTS  875;  Peo.  v.  Delaware  County.  • 
AbbPrNS  408  [mod  on  other  grounds 
45  N.  T.  196];  Richmond  v.  Bronson, 

5  Den.  55;  Still  v.  Hall,  20  Wend.  51; 
Doyle  v.  St.  James'  Church.  7  Wend. 
178;  Rensselaer  Glass  Factory  v. 
Reld.  6  Cow.  587  [aff  3  Cow.  393]: 
Holllday  V.  Marshall.  7  Johns.  211: 
Anonymous,   1   Johns.   316;   Ryckman 
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tt>e  court  in  the  ease  of  a  trial  to  the  court  ;*^  and 
there  is  also  authority  to  the  effect  that,  where  the 
measure  of  recgvery  is  fixed  by  the  conditions  exist- 
ing at  the  time  of  the  breach,  the  party  entitled  to 
recover  is  entitled  to  compensation  for  the  detention 
of  the  money  to  which  he  is  entitled  by  reason  of 
such  breach,  and  that  the  recovery  may  be  had  as  a 


matter  of  law.**  Where  a  demand  is  not  only  on- 
liquidated  but  is  uncertain  owing  to  the  unsettled 
state  'of  the  law,  an  allowance  of  interest  shoold  be 
refused  as  a  matter  of  law.'*  Interest  may  be  al- 
lowed, although  the  sum  is  unliquidated,  where  it  is 
because  of  the  fault  of  defendant.*"  So  where  a  sum 
remains  unliquidated  because  of  defendant's  failure 


V.  Parkins,  5  Paige  543.  Compare 
Dox  V.  Dey,  3  Wend.  356  (holding 
that,  in  an  action  for  breach  of  con- 
tract to  deliver  a  certain  quantity  of 
wheat  at  a  fixed  price  upon  a  future 
date,  the  jury  may,  if  they  think 
proper  from  the  nature  of  the  trans- 
action. Include  interest). 

Okl. — Chlclcasha  v.  Hollinswortb, 
166  P  869. 

Or. — Williams  v.  Pacific  Surety  Co., 
77  Or.  210,  146  P  147.  149  P  524;  Rich- 
ardson v.  Investment  Co.,  66  Or.  353, 
133  P  773;  Kitchin  v.  Oregon  Nursery 
Co.,  65  Or.  20. .130  P  408,  1133,  132  P 
95<:  Casner  v.  Hosklns,  64  Or.  254, 
128  P  841.  130  P  65;  Poppleton  v. 
Jones,  42  Or.  24,  69  F  919;  Smith  v. 
Turner,  33  Or.  379,  64  P  166;  Pengra 
V.  Wheeler,  24  Or.  532.  34  P  354,  21 
LRA  726;  Hawley  v.  Dawson,  16  Or. 
S44.  18  P  592. 

Pa. — Philadelphia  Drying  Mach.  Co. 
v.  Kummerer,  56  Pa.  Super.  24; 
Qreenwalt's  Est.,  9  LancBar  60. 

S.  C. — Sullivan  v.  Susong.  SO  S.  C. 
306,  9  8E  156;  Dotterer  v.  Bennett,  39 
S.  C.  Li.  295;  Conyers  v.  Magrath,  15 
S.  C.  1a.  892;  Budd  v.  Union  Ins.  Co., 
16  S.  C.   L.   1. 

.Tenn. — Cole  v.  Sands,  1  Overt.  106; 
Gribble  v.  Ford,  (Cb.  A.)  62  SW  1007. 

Tex. — Fowler  v.  Davenport,  21  Tex. 
626. 

Va. — Roper  v.  Wren,  6  Leigh  (33 
Va.)  88;  Payne  v.  Graves,  5  Leigh  (32 
Va.)  661;  Auditor  of  Public  Accounts 
V.  Dugger,  3  Leigh   (30  Va.)   241. 

W.  Va. — Hoover-Dlmellng  Lumber 
Co.  V.  NeiU,  77  W.  Va.  470,  87  SB 
855. 

Wis. — Tucker  v.  Qrover,  60  Wis. 
240,  19  NW  62;  Shlpraan  v.  State,  44 
Wis.  468,  462;  Marsh  v.  Fraser,  37 
Wis.    149. 

Wyo. — Kuhn  v.  McKay,  7  Wyo.  42, 
49  F  473.  51  P  206. 

N.  B.— Burpee  v.  CarviU,  16  N.  B. 
286. 

Ont. — ^Beam  v.  Beatty,  3  Ont.  L. 
345. 

"The  better  rule  of  law  is,  that 
when  the  right  of  the  party  to  re- 
cover his  compensation  under  the 
contract  Is  doubtful,  and  is  contested 
oh  reasonable  grounds,  and  the 
amount  due  him  requires  to  be  ad- 
justed by  proceedings  in  the  suit,  in- 
terest Is  only  recoverable  after  the 
right  of  the  party  to  recover,  and  the 
amount  of  the  recovery,  have  been 
determined."  Shipman  v.  State,  su- 
pra. 

[a]  Illiurtxmtloiis.— (1)  Where  a 
contract  for  the  sale  of  a  chattel  Is 
broken  by  a  failure  of  the  seller  to 
deliver  it,  the  purchaser,  having  paid 
the  price  in  advance,,  cannot.  If  he 
elects  or  aflirms  the  contract  and 
sues  for  damages,  recover  Interest, 
tiobengpeck  v.  Armel,  11  Ind.  31.  (2) 
Where  a  lease  'of  water  power  pro- 
vides for  the  payment  of  a  fixed  sum 
quarterly  unless  the  supply  of  wa- 
ter is  deficient,  when  a  pro  rata  pro- 
portion of  the  rents  is  to  be  forfeit- 
ed, the  amount  of  rent  in  case  of  an 
insufficient  supply  Is  unliquidated, 
and  hence,  in  such  case,  interest  on 
the  rent,  unless  expressly  stipulated 
for,  cannot  be  allowed.  Pengra  v, 
Wheeler.  24  Or.  632,  34  P  354,  21  LRA 
726.  (3)  Where  a  railroad  company 
takes  possession  of  land  for  its  right 
of  way  under  an  agreement  with  the 
owner  of  the  land,  and  the  railroad 
company  repudiates  the  agreement. 
Interest  does  not  run  on  the  amount 
of  damages  to  be  recovered  by  the 
owner  until  it  is  liquidated  by  pro- 
ceedings for  condemnation  or  other- 
wise.   Day  v.  New  Tork  Cent.  R.  Co., 


22  Hun  412  taft  89  N.  T.  618  mem]. 
<4)  An  annuity  payable  in  agricul- 
tural produce  at  a.  particular  place, 
the  vaRie  of  which  must  be  ascer- 
tained by  testimony,  does  not  bear 
Interest.  Philips  v.  Williams,  6 
Oratt.   (46  Va.)  259. 

Zntarast  aa  alemrat  of  aunarM  for 
Itmach  of  warranty  In  ■■!•  of  por- 
■onalty  see  Sales  [35  Cyc  476]. 

37.  U.  S. — The  Ada,  239  Fed.  363 
(award  is  discretionary  In  admiralty 
in  the  southern  district  of  New 
York);  Ollpins  v.  Consequa,  10  F.  Cas. 
No.  5,452,  Pet.  C.  C.  85,  3  Wash.  C.  C, 
184;.Hugg  V.  Augusta  Ins.,  etc.,  Co., 

12  P.  Cas.  No.  6,838,  Taney  169; 
Letcher  v.  Woodson,  15  F.  Cas.  No. 
8,280.  1  Brock.  212;  Willings  v.  Con- 
sequa, 30  F.  Cas.  No.  17,766,  Pet.  C.  C 
172. 

Conn. — Stoddard  v.  Sagal,  86  C^nn. 
346,  85  A  619;  Bernhard  v.  Rochester 
.German  Ins.  Co.,  79  Coan.  388,  398,  65 
A  134. 

Del.— Black  v.  Reybold.  S  Del.  528. 

Qa. — Snowden  v.  Waterman,  110 
Ga.   99,  35  SE  309. 

Iowa. — Cohen  v.  Hayden,  167  NW 
217;  Thompson  v.  Romack,  174  Iowa 
155.  156  NW  310. 

Ky. — Schnute  v.  Sweeney,  136  Ky. 
778,  125  SW  180;  Schamberg  v. 
Auxier.  101  Ky.  292,  40  SW  911,  19 
KyL  548;  Henderson  Cotton  Mfg. 
Co.  v.  Lowell  Mach.  Shops,  86  Ky. 
668,  7  SW  142,  9  KyL  831;  Younger 
V.  Givens,  6  Dana  1;  Stark  v.  Price, 
6  Dana  140;  Bell  v.  Logan,  7  J.  J. 
Marsh.  593;  Marshall  v.  Dudley,  4  J. 
J.  Marsh.  244;  Morford  v.  Ambrose,  3 
J.  J.  Marsh.  688;  Gatewood  v.  Gate- 
wood,  3  J.  J.  Marsh.  117;  Handley  v. 
Chambers,  1  Lltt.  357;  Brown  v.  Mc- 
Clelland, 1  A.  K.  Marsh.  43 ;  .Guthrie 
V.  Wickllfts,  4  Bibb  541.  7  AmD  746; 
Henderson  v.  Stalnto'n,  Hard.  118; 
Gaylord  v.  Nelson,  7  KyL  821., 

Md. — Washington,  etc.,  Klectric  R. 
Co.  V.  Moss,  130  Md.  198.  100  A  86; 
Baltimore  City  v.  Clark,  128  Md.  291, 
97  A  911;  Shoop  v.  Fidelity,  etc.,  Co., 
124  Md.  130,  91  A  753,  AnnCasl916D 
954;  Curtis  v.  Gibney,  59  Md.  131; 
Bernei  v.  Baltimore,  56  Md.  351; 
Frank  v.  Morrison,  55  Md.  399;  Mus- 
grave  v.  Morrison,  54  Md.  161;  Carter 
V.  Cross,  7  Gill  43;  Newson  v.  Doug- 
lass, 7  Harr.  &  J.  417,  16  AmD  317. 

Miss. — Houston  v.  Crutoher  31 
Miss.  51;  Howcott  V.  Collins,  23  Miss. 
398;  Wlltburger  v.  Randolph,  1  Miss. 
20. 

Pa. — Babayan  v.  Reed,  257  Pa.  206, 
101  A  ^39;  Smyser  v.  Smyser,  3  Watts 
&  ^  437;  Kester  v.  Rockel,  2  Watts  & 
S.  365;  McCormlck  v.,Crall,  6  Watts 
207;  Uhland  v.  Uhland,  17  Serg.  &.  R. 
265;   Fuchs  v.  Germania  L.   Ins.  Co., 

23  WklyNC  29. 

S.  C. — Woods  V.  Cramer,  84  S.  C. 
508,  13  SK  660;  Siter  v.  Robinson,  18 
S.  C.  L.  274. 

Tenn. — ^Williams  v.  Inman.  6 
Coldw.  267;  Noe  v.  Hodges,  5  Humphr. 
103. 

Tex. — Heidenhelmer  v.  Ellis,  67 
Tex.  426,  35  SW  666;  Close  v.  Fields, 

13  Tex.  623.  But  see  Houston,  etc., 
R.  Co.  V.  Jackson,  62  Tex.  209  (hold- 
ing interest  recoverable  as  of  right 
In  an  action  for  breach  of  contract 
of  carriage  of  goods). 

Va. — Mickle  v.  Wood,  5  Rand.  (26 
Va.)  571;  Dow  v.  Adam,  5  Munf.  (19 
Va.)    21.     - 

Wis. — Allen  V.  Murray,  87  Wis.  41. 
57  NW  979;  Galium  v.  Seymour,  76 
Wis.  251,  45  NW  115;  Hinckley  v. 
Beckwith,  13  Wis.  31.  See  Whereatt 
v.  ISUls,  68  Wis.  61,  30  NW  520,  81 
NW    762    (holding    that,    when    judg- 


ment by  default  is  entered.  Interest 
will  be  allowed  from  the  time  of  the 
commencement  of  the  action,  al- 
though the  complaint  is  for  unliqui- 
dated damages  and  interest  Is  not 
specifically  prayed  for-). 

Ont. — Re  Klrkpatrlck.  10  OnL  Pr.  4. 

"The  determination  of  whether  or 
not  interest  is  to  be  recognised  as  a 
proper  element  of  damage,  is  one  to 
be  made  in  view  of  the  demands  of 
justice  rather  than  through  the  ap- 
plication of  any  arbitrary  rule." 
Bernhard  v.  Rochester  German  Ins. 
Co.,  supra. 

[a]  In  Xonislana  (1)  under  stat- 
ute, interest  has  been  allowed  from 
the  date  of  judicial  demand  for  dam- 
ages for  breach  of  contract,  al- 
though such  damages  were  unliqui- 
dated. Barrow  v.  Reab,  9  How. 
(V.  S.)  366,  13  L.  ed.  177;  Burham  v. 
Hart,  15  La,  Ann.  617;  Petrle  v.  Wof- 
ford.  8  La.  Ann.  562;  Ryder  v. 
Thayer,  3  La.  Ann.  149;  Sullivan  v. 
Williams,  2  La.  Ann.  876;  Shaw  t. 
Oakey,  3  Rob.  (La.)  361.  See  also 
Porter  v.  Barrow,  3  La.  Ann.  140 
(holding  discretion  properly  exer- 
cised). (2)  But  interest  will  not  be 
allowed  even  from  the  date  of  judi- 
cial demand  where  the  sum  Is  unli- 
quidated until  judgment.  Andry  v. 
Foy,    6    Mart.    (La.)    689. 

[b]  Appllcatlona  of  mle^— (1) 
Where  plalntIK  is  not  entitled  to 
damages  by  way  of  interest  as  mat- 
ter of  law,  yet  If  the  jury  in  the  aae 
could  in  their  discretion  allow  In- 
terest, and  the  court  is  satisfied  on 
inspection  that  they  should  have  al- 
lowed it,  the  judgment  will  be  af- 
firmed, notwithstanding  the  judge  at 
the  trial  Instructed  the  jury  to  al- 
low Interest  as  a  matter  of  law. 
Close  V.  Fields,  13  Tex.  623.  (2) 
Where  work  under  a  contract  bas 
been  suspended  because  of  the  de- 
fault of  defendant,  plaintiff,  it  has 
been  held,  is  entitled  to  recover  in- 
terest upon  the  sum  which  be  haa 
invested  in  the  performance  of  the 
contract  during  the  period  of  delay. 
Louisville,  etc.,  R.  Co.  v.  HoUerbacli, 
105  Ind.  137,  £  NB  28.  (3)  Where 
through  breach  of  a  contract  to  con- 
vey mining  claims  plaintiff  is  ex- 
cluded therefrom,  he  is  entitled  to  re- 
coyer  legal  interest  on  the  profits 
which  he  might  have  made  during 
the  period  of  exclusion.  Hoogendorn 
V.  Daniel,  202  Fed.  431,  120  CCA  537. 
(4)  Where,  through  delay  in  the  con- 
struction of  a  bridge,  a  railroad  Is 
deprived  of  the  use  of  its  road,  li 
may  be  awarded  Interest  at  the  legal 
rate  on  the  cost  of  the  road  of  the 
use  of  which  it  was  deprived  daring 
the  period  of  delay.  Cincinnati,  etc.. 
Tract.  Co.  v.  American  Bridge  O. 
202  Fed.  184,  120  CCA  398.  (5) 
Where  the  quantity  and  grade  of 
lumber  fixing  the  price  has  been  de- 
termined by  inspectors  named  in  the 
contract,  interest  may  be  allowed  on 
the  amount  determined  by  the  In- 
spectors on  a  finding  for  plalntUf,  »' 
against  the  contention  by  defendant 
that  such  a  gross  mistake  was  made 
in  the  inspection  as  to  be  equivalent 
to  fraud.  Herman  H.  Hettler  Lum- 
ber Co.  V.  Olds,  242  Fed.  456,  155  CO- 
282 

38.  Watkins  v.  Junker,  90  Tex. 
684.  40  SW  IL  ,    . 

39.  Lewis  V.  Rountree,  79  N.  & 
122,  28  AmR  309.  , 

40.  McMahon  v.  New  York,  etc 
R.  Co.,  20  N.  Y.  468;  Ansley  v.  Peters, 
6  N.  A  339. 

[a]  niTUtzntloa. — Where  a  con- 
tract for  constructing  a  railroad  pro- 
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to  render  an  account  as  required  by  contract,  in- 
terest may  be  allowed  upon  the  sum  ultimately 
found  due.**  Under  a  statute  providing  for  inter- 
est upon  an  amount  ascertained  ty  verdict  or  arbi- 
tration or  other  method  of  assessment  authorized 
by  law  and  thereby  definitely  liquidated,  until  the 
amount  ascertained  is  earned  into  judgment  or 
paid  prior  to  judgment,  a  jury  is  not  authorized  to 
add  interest  to  the  amount  which  it  finds  due  in 
order  to   render   a   verdict   upon    the    aggregated 


amount  of  principal  and  interest.** 

Danutnd  ucertainable.  Interest  vill  not  be  de- 
nied, although  the  sum  due  is  unliquidated,  where 
the  amount  is  capable  of  ascertainment  by  mere  com- 
putation,*' or  is  subject  to  reasonably  certain  cal- 
culation by  reference  to  existing  market  values.** 
But  where  the  computation  is  based  on  market 
values,  such  values  must  be  well  established  and 
knowledge  thereof  must  be  sceessible  to  the  debtor,** 


Tided  that  all  measurementa  should 
be  made  and  the  amount  of  labor  de- 
termined by  the  company's  enslneer, 
whose  decision  was  final.  It  was  held 
that,  where  the  company  refused  to 
have  a  measurement  made,  or  those 
already  made  reviewed  by  the  engi- 
neer, the  contractor  was  entitled  to 
interest  on  the  amount  due  hlro.  al- 
though it  had  not  been  ascertained. 
McMahon  v.  New  York,  etc.,  R.  Co., 
20  N.  T.  46S. 

41.  Scro^Ks  V.  Cunningham,  81 
111.  110. 

43:  Herman  H.  Hettler  Lumber 
Co.  V.  Olds,  242  Fed.  45C,  IBS  CCA 
232. 

43.  U.  S. — Great  Northern  R.  Co. 
T.  Philadelphia,  etc..  Coal,  etc.,  Co., 
242  Fed.   799,   155  CCA  887. 

Cal. — Swinnerton  v.  Argonaut 
Und,  etc.,  Co.,  112  Cal.  376.  44  P 
719;  Martin  v.  Ede,  108  Cal.  157,  37 
P  199;  Cox  ▼.  McLaughlin,  76  Cal.  SO, 
18  P  100,  »  AmSR  164;  Southern  Pac. 
Co.  V.  Santa  Cruz,  26  Cal.  A.  26,  145 
P  736;  Pafrchlld  v.  Bay  Point,  etc., 
R.  Co.,  22  Cal.  A.  328.  134  P  338;  Mar- 
tyn  V.  Western  Pac.  R.  Co.,  El  Cal. 
A.  589.  132  P  602;  McCowen  v.  Pew, 
18  Cal.  A.  482,  123  P  364;  Courteney 
T.  Standard  Box  Co.,  16  Cal.  A.  600, 
117  P  778. 

Fla. — Sullivan  v.  McMillan,  37  Fla. 
134,  19  S  340,   63  AmSR  239. 

Ga. — Bartee  v.  Andrews,  18  Oa.  407. 

111.— Murray  v.  Doud,  167  111.  368, 
47  NE  717,  59  AmSR  297;  Employers' 
Liability  Assur.  Corp.,  Ltd.  v.  Kelly- 
Atkinson  Contsr.  Co.,  195  III.  A.  620. 
See  Lord  v.  Sanitary  Drinking  Cup 
Co.,  191  111.  A.  150. 

Ind. — Kuhn  v.  Powell,  61  Ind.  A. 
131,  111  NE  639. 

Ky. — Bumham  v.  Best,  10  B.  Mon. 
227. 

N.  T. — ^Bradley  v.  McDonald,  218 
N.  T.  351,  113  NE  340;  Simon  v.  Et- 
gen,  213  N.  T.  689,  107  NE  1066;  Ex- 
celsior Terra  Cotta  Co.  v.  Harde,  181 
N.  T.  11,  73  NE  494,  106  AmSR  493; 
Gray  y.  New  Jersey  Cent.  R.  Co.,  157 
N.  T.  483,  62  NE  556  [aft  82  Hun 
523,  31  NTS  704];  Mansfield  v.  New 
York  Cent.,  etc.,  R.  Co..  114  N.  Y. 
331,  21  NE  735,  1037,  4  LRA  566; 
De  Lavallette  v.  Wendt,  75  N.  Y.  679 ; 
31  AmR  494;  McMahon  v.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  463;  Bradley  v. 
McDonald,  157  App.  Div.  572,  683.  142 
.NYS  702  [mod  on  other  grounds  218 
N.  Y.  351.  113  NE  340,  and  clt  Cyc]; 
Siebert  v.  Dunn,  157  App.  Div.  387, 
142  NYS  258  [rev  on  other  grounds 
216  N.  Y.  237,  110  NE  447);  Peo.  v. 
Willcox,  163  App.  Div.  759,  138  NYS 
lOiS  [mod  on  other  grounds  207  N.  Y. 
743,  101  NE  174];  Shafer  Fruit,  etc., 
Co.  V.  E.  M.  Upton  Cold  Storage  Co., 
133  App.  Div.  796,  118  NYS  8:  Ker- 
vln  V.  Utter,  120  App.  Div.  610,  104 
NYS  1061;  Braas  v.  Sprlngville,  100 
App.  Div.  197,  91  NYS  599;  Graham 
V.  Chrystal,  1  AbbPrNS  121,  32  How 
■Pr  287  [aff  2  Abb.  Dec.  263.  2  Keyes 
21,  37  HowPr  279].  See  also  Coxe 
T.  State,  144  N.  Y.  396.  39  NE  400; 
Smith  V.  Velle,  60  N.  Y.  106. 

Pa. — Kelsey  v.  Murphy.  30  Pa.  840. 

Tex.— Ash  v.  Beck,  (Civ.  A.)  68 
SW  53. 

Vt.— Tucker  v.  Preston.  60  Vt.  478, 
11  A  726. 

.  Wash. — Modem  Irr.,  etc.,  Co.  v. 
Neely,  81  Wash.  38,  43,  142  P  458  [clt 
Cyc];  Casualty  Co.  of  America  v. 
Seattle,  75  Wash.  166,  134  P  817.  136 
P  1153;  Sweeney  v.  Lewis  Constr.  Co., 
74  Wash.  80S,  183  P  441;  Eilers  Music 

[17  C.  J.— 62] 


House  V.  Hopkins,  78  Wash.  281,  181 
P  838; 'Gray  v.  Reeves,  69  Wash.  874, 
125  P  162;  Parks  v.  Elmore,  59  Wash. 
584.  593,   110  P  381   [clt  Cyc]. 

W.  Va. — Bennett  v.  Federal  Coal, 
etc.,  Co.,  70  W.  Va.  456,  74  BE  418, 
419   [clt  CyoJ. 

Wis. — Graham  v.  Chicago,  etc.,  R. 
Co.,  53  Wis.  473,  10  NW  609;  School 
Dlst.  No.  1  v.  Dreutier,  61  Wis.  153. 
6  NW  610;  Shipman  v.  State,  44  Wis. 
458. 

Wyo. — Kuhn  V.  McKay,  7  Wyo.  42, 
49  P  478.  61  P  205. 

[a]  mwrtntloa*. — (1)  A  claim  for 
a  certain  number  of  cubic  yards 
of  excavation  under  a  contract  fixing 
the  price  per  cubic  yard  is  a  liquidat- 
ed claim  upon  which  it  Is  proper  to 
allow  Interest.  Becker  v.  New  York, 
77  App.  Div.  635,  78  NYS  1064  [mod 
on  other  grounds  176  N.  Y.  441,  68 
NE  855].  (2)  A  contract  for  the  hire 
of  a  negro  at  a  stipulated  price  to  be 
paid  at  the  end  of  each  year  is  a  li- 
quidated demand  bearing  interest. 
Roberts  v.  Prior  20  Ga.  561.  (8) 
It  Is  not  error  in  an  action  on  a 
quantum  meruit  for  services  to  allow 
interest  on  the  yearly  balances  found 
due.  Tucker  v.  Preston,  60  Vt.  473, 
14  A  726.  (4)  Where  plaintiff  con- 
tracted with  defendant  to  carry  coal 
for  it  from  a  certain  point  to  other 
points,  and  defendant  agreed  to  load 
plaintiffs  boat  in  regular  turn  with 
its  own,  but  failed  to  do  so,  whereby 
plaintiff  was  damaged  to  an  amount 
equal  to  the  profits  of  one  trip,  which 
It  was  shown  he  could  have  made 
during  the  period  of  detention,  plain- 
tiff is  entitled  to  interest  on  the 
amount  of  his  damages.  Kelly  v. 
Fall  Brook  Coal  Co..  67  Barb.  (N.  Y.) 
183.  (5)  Where  defendant  knew  as 
payments  on  a  contract  were  being 
made  by  him  to  another  that  plain- 
tiff was  entitled  under  his  written 
agreement  to  receive  such  amount,  he 
could  not  be  heard  to  complain  of 
the  allowance  of  Interest  thereon. 
Severns  v.  English,'  (Okl.)   163  P  526. 

[b]  Beat  In  armx. — Although 
rent  is  reserved  in  produce  and  la- 
bor, and  ia  thus  merely  estimated 
and  uncertain  in  amount.  Interest 
thereon  may  be  recovered.  Living- 
ston V.  Miller,  11  N.  Y.  80;  Van 
Rensselaer  v.  Jewett,  2  N.  Y.  135,  51 
AmD  275;  Boiling  v.  Lersner,  26 
Gratt.   (87  Va.)  36. 

[c]  Bttpvlated  Mklary. — ^Where 
plaintiff  worked  for  several  years  at 
a  stipulated  salary  per  month,  but 
did  not  collect  it  when  due,  the 
monthly  balances  being  readily  ascer- 
tainable by  mere  computation,  he 
was  entitled  to  Interest  on  each  bal- 
ance from  the  time  when  it  fell  due. 
Butler  V.  Klrby.  53  Wis.  188,  10  NW 
373.  Compare  O'Herrln  v.  Milwaukee 
County.  67  Wis.  142,  30  NW  239  (hold- 
ing public  officer  failing  to  draw  sal- 
ary not  entitled  to  interest  thereon). 

[d]  When  t3ia  demand  haa  tieen 
llanldatWI  by  the  report  of  a  master 
or  a  decree  of  the  court  it  is  the 
usual  course  to  allow  Interest  from 
that  time.  Ryckman  v.  Parkins,  6 
Paige    (N.  Y.)    543. 

M.  U.  S. — Barrow  v.  Reab,  9  How. 
866,  13  L.  ed.  177;  Great  Northern  R. 
Co.  V.  Philadelphia,  etc.,  Coal,  etc., 
Co..  242  Fed.  799,  155  CCA  387. 

Ala. — Stoudenmeier  v.  Williamaon, 
29  Ala.  558. 

Cal. — Swinnerton  v.  Argonaut  Land, 
etc..  Co.,  112  Cal.  375,  44  P  719;  Cox 
V.  McLaughlin,   76  Ctel.  60,   18   P  100, 


9   AmSR   164. 

Fla. — Sullivan  v.  McMillan.  ST  Fla. 
134.    19   S   340.    63   AmSR    239. 

111.— Murray  v.  Doud.  187  111.  868, 
47  NE  717,  59  AmSR  297;  Harvey  v. 
Hamilton.  156  111.  377,  40  NE  692; 
Hanson  v.  Weber  Impl.  Co.,  178  111.  A. 
298 

Me. — McKenney  v.  Haines,  63  Me. 
74. 

Mass. — Thomas  v.  Wells,  140  Mass. 
517,   6  NE  486. 

Minn. — Grand  Forks  Lumber  Co.  v. 
McClure  Logging  Co.,  103  Minn.  471, 
116  NW  406;  Brown  v.  Doyle,  69 
Minn.  543,  72  NW  814. 

Miss.— Bickell  V.  Colton,  41  Hisa. 
368. 

Nebr. — Missouri,  etc..  Trust  Co.  v. 
Clark,  60  Nebr.  406,  88  NW  202. 

N.  H. — ^Plnkerton  v.  Manchester, 
etc.,  R.  Co.,  42  N.  H.  424. 

N.  Y.— Paber  v.  New  York,  228 
N.  Y.  265.  118  NB  609;  Mansfield  v. 
New  York  Cent.,  etc.,  R.  Co.,  114  N.  Y. 
331,  21  NE  785,  1037.  4  LRA  566;  Mc- 
Collum  V.  Seward,  62  N.  Y.  316;  Mc- 
Mahon V.  New  York,  etc.,  R.  Co.,  20 
N.  T.  463-  Dana  v..  Fiedler,  12  N.  Y. 
40,  62  AmD  130;  Livingston  v.  Miller, 
11  N.  Y.  80;  Van  Rensselaer  v.  Jewett, 
2  N.  Y.  135,  61  AmD  276;  Reynolds 
v.  Burr,  104  App.  Div.  81,  93  NYS  819; 
Sipperly  v.  Stewart,  60  Barb.  62; 
Flshell  V.  Wlnana,  38  Barb.  228;  Ham- 
ilton v.  Qanyard,  34  Barb.  204  [aff 
2  Abb.  Dec.  314,  3  Keyes  45];  Clark 
V.  Dales,  20  Barb.  42;  Van  Rensse- 
laer V.  Jones,  2  Barb.  643;  Fitch  V. 
Livingston,  6  N.  Y.  Super.  492;  Lush 
V.  Druse,  4  Wend.  813;  Spencer  v. 
Tilden,   6  Cow.  144. 

Pa. — Webb  v.  Novelty  Hosiery  Co., 
231  Pa.  297,  80  A  173;  Richards  v. 
Cltlxens'  Natural  Qas  Co.,  130  Pa.  87. 
18  A  600. 

S.  C — ^Ryan  v.  Baldrick,  14  8.  C  L. 
498. 

Tex. — C^lvtt  V.  McFadden,  18  Tex. 
324 

Vt— Newell  v.  Smith,  49  Vt.  866. 

Va. — Enders  v.  Board  of  Public 
Works,    1    Oratt.    (42    Va.)    3(4. 

W.  Va. — Bennett  v.  Federal  Coal, 
etc.,  Co.,  70  W.  Va.  466,  74  SB  41S. 
419    [clt  Cyc]. 

Wyo. — Kuhn  v.  McKay,  7  Wyo.  42, 
49  P  473.   51  P  205. 

[a]  Season  for  rule.  "In  many 
cases  market  values  are  so  well  es- 
tablished and  so  easily  obtained,  that 
it  Is  easy  for  the  debtor  to  obtain 
some  proximate  knowledge  of  how 
much  he  is  to  pay."  Cox  v.  McLaugh- 
lin, 76  Cal.  60,  69,  18  P  100,  9  AmSR 
164;  Sipperly  v.  Stewart,  50  Barb. 
(N.  Y.)  62. 

[b]  AppUcatton  of  xnl«<— In  an  ac- 
tion for  breach  of  a  contract  to  sell 
a  rubber  manufacturing  plant,  plain- 
tiff was  not  entitled  to  interest  on 
his  damages,  where  from  the  char- 
acter of  the  property  and  the  con- 
flicting opinions  of  witnesses  as  to 
its  value  the  plant  could  not  be  re- 
garded as  having  a  market  value. 
Sloan  V.  Balrd,  162  N.  Y.  327.  56 
NE  752,  30  NYCIvProc  361  (aff  12 
App.  Div.  481,  42  NYS  88]. 

Breadi  of  ooatcnoS  of  aal*  see 
Sales  [35  Cyc  635]. 

Brsaeh  of  warxanty  of  pozaoaalty 
see  Sales   [35  Cyc  476]. 

Selay  of  sUpnunt  see  C!arrlera  | 
453. 

XBlax7  o>  loss  of  gtMOs  lUvpod 
see  Carriers  t  613. 

45.  Hewes  v.  Germain  Fruit  Ck>., 
106  Cai.  441,  89  P  868;  Gray  v.  New 
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and  the  proof  of  aoob  values  mast  be  clear  and  cer- 
t'ain." 

[S  138]  bb.  Existence  of  Set-Off  or  Oonnter- 
dldm.  Where  the  amount  of  the  demand  is  suf- 
fleiently  certain  to  justify  the  allowance  of  interest 
thereon,  the  existence  of  a  set-off  or  counterclaim 
which  is  itself  unliquidated  will  not  prevent  the  re- 
covery of  interest  on  the  balance  of  the  demand 
found  due  from  the  time  it  became  due." 

[$  139]  cc.  When  Bight  to  Kecorer  or  Amount 
«f  Debt  Disputed.  It  has  been  held  that,  where  the 
amount  of  the  demand  is  disputed  on  reasonable 
grounds  and  in  good  faith,  or  the  right  to  recover  is 
in  good  faith  denied,  interest  will  not  be  allowed 
on  the  demand  prior  to  its  liquidation  by  verdict  or 
otherwise.*'  There  are,  however,  numerous  authori- 
ties to  the  contrary."  A  party  will  not  be  charged 
with  interest  where  it  appears  that  he  has  been  at 

delay     In     paying: 


all  times  ready  to  make  payment  when  it  should  be 
ascertained  to  whom  payment  should  be  made.**  A 
party  who  is  hims^f  in  default  at  the  time  suit  is 
brought  cannot  recover  interest.'' 

{^  140]  dd.  Agreements  Bespecting  Lianidation. 
Where  the  amount  of  a  demand  is  definitely  agreed 
upon  by  the  parties,  interest  will  be  allowed  on  such 
amount  from  the  date  of  such  liquidation;'^  bat 
where  the  parties  agree  to  submit  the  amount  of  tlje 
demand  to  the  decision  of  others,  or  to  be  deter- 
mined by  the  court,  interest  will  not  be  allowed  prior 
to  the  date  of  !8uch  decision.** 

[$  141]  (c)  Default.'* .  Interest  as  an  element 
of  damage  for  a  breach  of  a  contract  to  pay  money 
is  awarded  from  the  time  of  default,**  wlueb  mar 
be  fixed  by  the  time  specified  in  the  contract  for 
payment,"  or,  where  Jio  time  is  so  specified,  by  the 
making  of  a  demand  *'  or  by  the  commencement  of 


Jersey  Cent.  R.  Co.,  157  N.  T.  4gS. 
S2  NE!  665;  Sloan  v.  Balrd,  It  App. 
DiV.  481.  42  NYS  S8  (aS  1*2  N.  T. 
827.  68  NB  762]. 

40.  Kuhn  V.  HcKay,  7  Wyo.  42.  49 
P  478,  61  P  206.  See  also  Stearna  v. 
"Mason,  24  Gratt.  (65  Va.)   484. 

47.  Cal. — McCowan  v.  Pew,  18  Cal. 
A.   482,  128  P  354,  866   [quot  Cyc). 

Colo. — Henrylyn  Orchards  Co.  v. 
F.  W.  Meneray  Crescent  Nursery  Co., 
55  Colo.  438.  135  P  980. 

Conn. — Healy  v.  Fallon,  <9  Conn. 
228,  37  A  495.  Compare  Tucker  ▼. 
Jewett,  32  Conn.  568  (where  the  ques- 
tion as  to  the  time  of  set-off  was 
considered). 

Ga. — Howard  v.  Bebn,  27  Oa.  174. 

I,a. — Martin  v.  Overton,  1  Mart. 
N.   S.    684. 

Mo. — Stephens  v.  Burgess,  69  Mo. 
168. 

N.  T. — Oreenly  v.  Hopkins.  10 
Wend.   96. 

Or. — Smith  v.  Turner,  SS  Or.  879, 
.54  P  166. 

8.  C. — ^Tappan  v.  Harwood,  29  S.  C. 
L.  53*. 

Wash. — Dickinson  F..  etc..  Brick  Co. 
V.  Crowe,  63  Wash.  550,  554,  115  F 
1087   [clt  Cyo]. 

Ont. — Royal  Trust  Co.  v.  Molsons 
Bank,  27  Ont  L.  441. 
'  [a]  AMUoattoB  of  ml*. — Where  a 
noninterost  bearing  claim  Is  set  off 
against  a  demand  bearing  interest, 
plaintiff  is  entitled  to  interest  on  his 
-whole  demand  up  to  the  time  of  the 
verdict.  Rogers  v.  Russell,  10  8.  C. 
L.  24;  Morse  v.  Ellerbe,  38  8.  C.  L. 
600.  Contra  Meriwether  y.  Bird,  9 
Oa.    594.    • 

4B.  U.  S. — The  Isaac  Newton,  13 
F.   Cas.    No.    7,090.    Abb.   Adm.    688. 

III. — Ogden  V.  Stevens.  241  111.  656, 
89  NE  741,  132  AmSR  237;  Myers  v. 
'Walker,  24  III.  183;  Origgs  v.  Gan- 
ford,  60  ni.  A.  172;  MosMer  v.  Shear, 
15  III.  A.  342. 

Mich. — Coburn  v.  Muskegon  Boom- 
ing Co,  72  Mich.  134,  40  NW  198; 
Peo.  v.  Wexford  Tp.,  37  Mich.  861. 

Oh. — Burkhardt  v.  Cincinnati,  7  Oh. 
Cir.    Ct.   2M.    4    Oh.   Cir.    Dec.    686. 

Or.^-Sargent  v.  American  Bank, 
etc.,  Co.,  80  Or.  16,  164  P  759,  156 
T  431;  Baker  County  v.  Huntington, 
48  Or.  593,  «03,  87  F  1036,  89  P  144 
Tclt  Cyc]. 

Wis. — Shipman  v.  State,  44  Wis. 
458.  Contra  Vaughan  v.  Howe,  20 
Wis.  497. 

Que. — Royal  Inst,  for  Advancement 
of  Learning  r.  Barsalou,  11  Que.  Su- 
per. 346. 

49.  Fairchlld  v.  Bay  Point,  etc., 
R.  Ca.  ti  Cal.  A.  828.  134  P  338: 
Stoddard  v.  Sagal,  86  Conn.  346,  85 
A  519;  Loomis  v.  Gillett,  75  Conn. 
298,  53  A  581;  Schmidt  v.  Louisville, 
etc.,  R.  Co.,  95  Ky.  289,  25  SW  494, 
26  SW  547,  15  KyL  785;  Louisville 
V.  Henderson,  13  SW  111,  il  KyL  796: 
West  Republic  Min.  Co.  v.  Jonea,  108 
Pa.  65.  See  Pflster  v.  Wade,  69  Cal. 
133.  10  F  369    (holding  that,  where  a 


over  money  was 
caused  by  the  Improper  proceedings 
and  defective  pleadings  of  plaintiff 
In  compelling  an  interpleader,  plain- 
tiff was  properly  charged  with  in- 
terest). But  see  Delaware  Ins.  Co.  v. 
Delaunie,  3  Binn.  (Pa.)  296;  Williams 
Tp.  v.  Williamstown,  9  Pa.  Co.  65; 
Schneider's  Est.,  11  Legint  (Pa.)  122; 
Oreenawalt's  Est.,  9  LancBar  (Pa.)  50. 

[a]  Wbera  the  dlSFate  Is  as  to 
tlie  zlglit  to  >*oover,  and  not  as  to 
the  amount,  which  is  liquidated,  the 
arbitrary  reduction  of  the  amount  by 
the  Jury  will  not  prevent  the  allow- 
ance of  Interest  on  the  sum  actually 
recovered.  Martin  v.  SlUiman,  63 
N.  Y.  615. 

50.  American  Surety  Co.  v.  Law- 
rencevUIe  Cement  Co..   110  Fed.   717. 

61.  Kuh  V.  O'Reilly,  177  111.  A. 
271  [mod  on  other  grounds  261  111. 
437,    104    NE   5,    61    LRANS   420]. 

as.  Clark  v.  Dutton,  69  III.  621; 
Bishop  Hill  Colony  v.  Edgerton,  26 
111.  64:  Thomas  v.  Wells,  140  Mass. 
517,  6  NE  485;  Hoagland  v.  Segur,  38 
N.  J.  L.  230;  Mallory  v.  Olympla,  88 
Wash.   216,    152  P  996. 

[a]  An  agvaemsat  that  oaa-flfth 
part  of  •  crop  is  to  bs  paid  to  defend- 
ant when  it  Is  made  constitutes  a 
liquidated  demand  which  will  bear 
interest.  Bartee  v.  Andrews,  18  Ga. 
407. 

[b]  •t4ral»tio&  aa  to  aaumat  fh 
ereat  of  ilndiag  for  plalntiia. — ^Where 
parties  to  an  action  have  stipulated 
that.  In  the  event  of  a  finding  In  fa- 
vor of  plaintiff,  his  damages  shall 
amount  to  a  fixed  sum,  the  court,  in 
entering  judgment  for  plaintiff,  will 
not  add  interest  from  the  date  of 
the  stipulation.  Easton  v.  Houston, 
etc.,  R.  Co.,  38  Fed.  784, 

Sa,  Cal. — Easterbrook  v.  Farqu- 
harson.  110  Cal.  311.  42  P  811. 

N.  Y. — Trask  v.  PeeksklU  Plow 
Works,  6  Hun  236;  Blnsse  v.  Wood. 
47  Barb.  624  [aff  37  N.  T.  626,  5 
Transcr.  A.  42]. 

S.  C. — Greer  v.  Latimer,  47  8.  C 
176,  26  SB  136. 

Vt. — Evans  v.  Beckwith,  87  Vt.  286. 

Ont. — McCuUough  v.  Cleraow,  26 
Ont.  467. 

S4.  Tiais  for  wUoh  oonpatad  see 
Infra  |  206  et  seq. 

56.  U.  S. — ^Aurora  v.  West,  7  Wall. 
82,  19  L.  ed.  42;  Barrow  v.  Reab,  9 
How.  366.  13  L.  ed.  177;  Curtis  v. 
Innerarlty,  6  How.  146,  12  L.  ed.  380; 
Bowman  v.  Wilson,  12  Fed.  864,  2 
McCrary  394. 

Ala. — Long-Lewis  Hardware  Co.  ▼. 
Ewing,  13  Ala.  A.  436,  68  8  794. 

Ark. — Rogers  v.  Tamell,  51  Ark. 
198,   10  SW  622. 

Cal. — Cox  T.  McLaughlin,  76  Cal. 
60.  18  P  100,  9  AmSR  164. 

Fla. — Milton  V.  Blackshear,  >  Ela. 
161. 

Ga. — Parker  v.  Gortatowsky,  129 
Oa.  623,  59  BE  286. 

111.— Beach  v.  Peabody,  188  111.  75, 
58  NE  679;  North,  etc..  Rolling  Stock 


C^o.  v.  Nowland.  73  111.  A.  689. 

Ky. — Ellswick  v.  Yellow  Poplar 
Lumber  Co.,  162  Ky.  460,  172  SW  (75: 
Henderson  Cotton  Mfg.  Co.  v.  Lowell 
Mach.  Shops,  86  Ky.  668,  7  SW  142. 
9  KyL  831. 

La. — Burns  v.  Thompson,  39  La. 
Ann.  377,  1  S  913;  Fogle  v.  Delmas, 
11  La.  Ann.  200;  Faucette  v.  New 
Orleans,  11  La.  Ann.  199;  State  v. 
Breed,  10  La.  Ann.  491;  Reld  v.  Dun- 
can, 1  La.  Ann.  266.  See  Collins  v. 
Sabatler,  19  La.  Ann.  299  (holding 
that,  under  the  act  of  1855,  default 
was  unnecessary  in  order  to  enable 
the  holder  of  an  accepted  draft  to  re- 
cover interest  thereon  from  the  time 
It  became  due). 

Me. — Gay  v.  (Sardlner,  64  He.  477. 

Mass. — Hubbard  v.  Charlestown 
Branch  R.  Co.,  11  Mete.  124;  Dodge 
v.    Perkins,    9    Pick.    368. 

Mich. — Fredenburg  v.  Turner,  !" 
Mich.  402;  Beardslee  v.  Horton,  1 
Mich.    560. 

Mo. — Shinn  v.  Wooderson,  96  Mo.  A 
6,   76   SW  687. 

N.  J. — North  Hudson  R.  Ca  v.  Boo- 
raem,  28  N.  J.  Eq.  593. 

N.  Y.— Ledyard  v.  Bull,  119  N.  T. 
62,  23  NE  444;  Adams  v.  Ft  Plain 
Bank,  36  N.  Y.  256;  Van  Rensselaer 
V.  Jewett  2  N.  Y.  135.  51  AmD  275; 
Feck  V.  Granite  State  Provident  As- 
soc, 21  Misc.  84,  46  NYS  1042;  Han- 
ley  V.  Crowe,  8  NYS  154;  Still  v.  Hall. 
20  Wend.  61;  U.  S.  Bank  v.  Chapin,  » 
Wend.    471. 

N.  C. — Bond  v.  Pickett  Cotton 
Mills,  166  N.  C.  20,  28,  81  8E  936  [clt 
Cyc];  Hunt  v.  Jucks,  2  N.  C.  17J, 
1  AmD  565;  State  v.  Blount  2  N.  C.  4. 

Pa.— Wormley's  Est.,  137  Pa.  191. 
20  A  621;  RIchaods  v.  Cltlsens'  Nat- 
ural Gas  Co.,  180  Pa.  37.  18  A  609; 
In  re  Sugar  Notch  Borough.  10  Kulp 
429. 

R.  I.— Bright  V.  James,  36  R  I.  492. 
496,  87  A  316,  AnnCa8l915B  1099 
[quot  Cyc];  Durfee  v.  O'Brien,  H 
R.  I.  213,  14  A  857;  Spencer  v.  Pierce, 
5  R.  I.  63. 

Vt. — ^Brainerd  v.  Champlain  Transp, 
Co..   29   Vt.   154. 

Wash. — CHoud  V.  Rlvocd,  6  Wash. 
555,  34  P  136. 

N.  B. — Mann  v.  St.  Croix  Paper  Co., 
41  N.  B.  199,  5  DoraLR  596,  11  East 
LR   81. 

86.  Com.  V.  Collins,  12  Bush. 
(Ky.)  386:  Huston  v.  De  Zeng,  78  Mo. 
A.  522:  National  lAncers  v.  Lovering, 
30  N.  H.  611;  De  tAvalletts  v.  Wendt, 
75  N.  Y.  679.  81  AmR  494. 

87.  Hawaii. — ^May  v.  Haalelea,  2 
Hawaii   191. 

Ind— Kuhn  v.  Powell,  61  Ind.  A 
131,    111    NE   639. 

N.  H.— Dame  v.  Wood.  76  N.  H.  3», 
70  A  1081;  National  Lancers  v.  Lot- 
erlng,   30  N.   H.    511. 

N.  Y. — c:arrlcarti  v.  Blanco,  HI 
N.  Y.  230,  24  NE  284  (foil  Carrioartl 
v.  Lastres,  121  N.  Y.  662,  24  NE  2851: 
White  V.  Miller,  78  N.  Y.  393,  34  AmD 
544. 


F»r  later  eases,  AsrelopiBaBtB  and  ohaagaa  in  the  law  see  oumulatlve  Annotations,  same  title,  page  and  note  number. 
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sait.^*  Obviously  one  cannot  be  in  default  in  the 
payment  of  a  debt  until  the  amount  is  acertained,  or 
capable  of  ascertainment,  hence  default,  so  as  to  ren- 
der a  party  liable  for  interest,  cannot  occur  unless  the 
sum  ..due  is  certain."  There  must  also  be  certainty 
as  to  the  time  of  pajrment,  before  there  can  be  a 
default  in  payment  for  which  interest  as  damages 
will  be  allowed;'"  but  the  time  of  payment  is  suffl- 
eiently  certain  if  it  is  capable  of  being  fixed  by 
implication  or  by  the  nature  of  the  transaction.*^ 
Interest  cannot  be  awarded  as  damages  in  an  action 
upon  an  open  account,  there  being  no  element  of  in- 

Vt. — Oleason  v.  BrlgKa,  28  Vt.  ISS. 

[a]  XvUuw*  iMld  to  «how  d*- 
BI»»<1  '  Hhepard  v.  New  York,  216 
N.  T.  S51,  110  NB  4S&,  AnnCa8l917C 
10«2  CreT  15<  App.  Dlv.  93G,  141  NTS 
114«l. 

[b]  WkM*  a  mun  Is  Ana  spoa  am 
•eoowBt,  and  payment  has  b«en  de- 
manded. Interest  should  be  cast  upon 
the  sum  due  from  the  time  of  the 
demand  as  damages  for  Its  nonpay- 
ment. Llvermore  ▼.  Rand,  2(  N.  H. 
«6.  , 

08.  Dwyer  v.  U.  8.,  >S  Fed.  6K.  35 
CCA  .488;  Beckwlth  v.  Talbot.  2  Colo. 
S39:  Rdussel  v.  Mathews,  62  App. 
Dlv.  1.  70  NTS  886  (alt  171  N.  T. 
634  mem.  63  NB  1122  niem]. 

W.  Cal. — Cox  ▼.  McLauarhlin,  76 
Cal.  60.  18  P  100,  »  :AmSR  164. 

Del. — ^Black  v.  Reybold,  3  Del.  528. 

111. — ^Dltcta  V.  VoUhardt.  82  111.  134. 

Ky. — Adams  Bxpress  Co,  t.  MUton, 
11  Bush  49:  Burnbam  v.  Best,  10  R 
Mon.    227. 

Mass. — Needtaam  r.  Wellcsley,  119 
Mass.  372,  31  NE  782. 

N.  T. — Gray  v.  New  Jersey  Cent. 
R.  Co.;  80  Hun  477,  35  NTS  378  [alt 
167  N.  T.  483,  62  NB  565];  Holmes 
V.  Rankin,  17  Barb.  454;  Still  v.  Hall, 
20    Wend.    51.  ' 

Pa. — Richards  T.  Citisens'  Natu- 
ral Qas  Co.,  130  Pa.  37,  18  A  600; 
Kelsey  v.  Murphy,  30  Pa.  340;  In  re 
Sugar  Notch  Borough,   10  Kulp   429. 

R.  I. — ^Bright  V.  James,  35  R.  I. 
492,  496,  87  Jt  316,  AnnCa8l915B  1099 
[quot  Cyc];  Durfee  v.  O'Brien,  16  R. 
I.  213,  14  A  867;  Spencer  v.  Pierce, 
5  R.  I.  63. 

a  C. — Greer  v.  Latimer,  47  B.  C. 
176.  25   SB  136. 

Va. — Wanoner  t.  Oray,  8  Hen.  it 
M.   (12  Va.)  603. 

"BaK- — Caledonian  R.  Co.  ▼.  Carmi- 
cbael,  I..  R.  2  H.  L.  Sc  £6. 

N.  B. — Dnlty  v.  Dufty,  43  N.  B.  66(L 

Ont. — McCuilouKh  v.  Clemow.  26 
Ont.   467. 

Newfound!. — Wblteway  v»  Oovt.,  8 
Newfoundl.   414,   482. 

«k  N.  T.— Still  ▼.  Hall,  20  Wend. 
51. 

Fa. — Richards. ▼.  CitlsenB'  Natural 
Gas  Co..  130  Pa.  37,  18  A  600;  Kelsey 
V.  Murphy,  80  Pa.  340;  In  re  Sugar 
Notch  Borough,  10  Kulp  429.  See 
Minard  v.  Beans,  64  Pa.  411. 

R.  I. — Bright  V.  James,  36  R.  I. 
492,  496,  &7  A  816.  AnnCa8l915B  1099 
[quot  Cyc]. 

Wash. — ^Western  Mill,  etc.,  Co.  v. 
Blanchard.  1  Wash.  230,  23  P  839. 

Eng. — Calton  t.  Bragg,  15  Bast  228, 
104  Reprint  828,  14  BRC  641. 

N.  B. — Dutry  V.  Dutry,  43  N.  B. 
555. 

See  State  Bank  T.  Bowie,  34  S.  C. 
U   439. 

61.  Conn. — Selleck  v.  French,  1 
Conn.   32,   6  AmD  185. 

Iowa. — Sleberts  v.  Spangler,  140 
Iowa  236.  118  NW  292. 

Kan. — ^Wyandotte,  etc..  Gas  Co.  y. 
Schllefer.    22   Kan.    468. 

8.  C. — <ireer  v.  Latimer,  47  8.  C 
176.  26   SB   136. 

Vt. — Spencer  v.  Woodbridge.  38  Vt. 
492. 

Wis. — ^Marsh  ▼.  Fraser,  27  Wis.  596. 

Bng. — ^Hellier  t.  Franklin,  1  Stark. 
291.  2  BCL  116. 

6&  Brb-Springall  Co.  y.  Pitts- 
burg Plate  Glass  Co.,  (Tex.  Cly.  A.) 
101  SW  1166. 


jury  or  injustice  except  of  failnie  to  pay  at  the 
time  promised.*' 

[(  142]  (d)  Componnd  Interest.  As  a  general 
rule  componnd  interest  or  interest  upon  interest  is 
not  allowable  as  damages,  and  is  not  recoverable 
in  the  absence  of  any  agreement  to  pay  it.** 

[\  143]  (e>  What  Law  OoTenii.  Where  inter- 
est is  given  as  damages  for  a  breach  of  contract,  the 
right  is,  as  a  general  rule,  fixed  by  the  law  of  the 
place  of  performance.*^  In  the  absence  of  any  stip- 
ulation to  the  contrary,  the  place  where  the  contract 
is  made  is  presumed  to  be  also  the  place  of  per- 


es.  111. — ^Thayer  y.  Wilmington  Star 
Mln.  Co.,  106  111.  640;  Barker  y.  Chi- 
cage    International    Bank,    80   111.    06. 

Tnd. — NUes  T.  Sinking  Fund  Corars., 
8  Blackf.  158. 

Iowa. — ^Aspinwall  v.  Blake,  26  Iowa 
819. 

Mass. — Ferry  v.  Ferry,  2  Cush.  92; 
Henry  v.  Flagg,  13  Mete.  64;  Von 
Hemert  v.  Porter,  11  Metd  210;  Wil- 
cox V.  Rowland,  23  Pick.  167;  Barrell 
V.  Joy,  16  Mass.  221;  Hastings  v.  Wis- 
wall,  8  Mass.  455. 

Mo. — St  iMala  Gas-Light  Co.  v.  St. 
Louis,  11  Mo.  A.  66  [alt  84  Mo.  202]. 

N.  T. — Forman  v.  Forman,  17  How 
Pr  255;  Toll  v.  Hlller,  11  Paige  228; 
Van  Benscbooten  v.  Lawson,  6  Johns. 
Ch.  313,  10  AmD  333;  Connecticut  y. 
Jackson,  1  Johns.  Ch,  13,  7  AmD  471. 
See  also  Jones  v.  Bnnls,  18  Hun  452. 

N.  C. — Kennon  y.  Dlckins,  1  N.  C 
485,  2  AmD  642, 

Pa. — Stokely  y.  Thompson,  34  Fa. 
210;  Sparks  y.  Oarriguea,  1  Binn.  162. 

Va.— Pindall  v.  Marietta  Bank,  10 
Leigh    (37  Va.)   481. 

Newfoundl. — ^Whlteway  y.  Govt.,  8 
Newfoundl.    414,    482. 

64.  U.  S. — Coghlan  v.  South  (Caro- 
lina R.  Co.,  142  U.  S.  101,  12  set  160. 
35  I^  ed.  951:  U.  S.  Mortgage  Co.  y. 
Sparry,  138  U.  8.  3J3,  11  SCt  821,  34 
L.  ed.  969;  Scotland  County  v.  Hill, 
132  U.  S.  107,  10  SCt  26,  33  L.  ed. 
261;  Ft.  Worth  City  Nat.  Bank  y. 
Hunter,  129  U.  S.  557,  9  SCt  346,  32 
L.  ed.  752;  Pana  v.  Bowler,  107  U.  S. 
529,  2  SCt  704,  27  L.  ed.  424;  Cockle 
y.  Flack.^93  U.  S.  344,  23  L.  ed.  949; 
Cook  V.  Moffat,  5  How.  295,  12  L.  ed. 
159;  Andrews  v.  Pond,  IS  Pet.  66,  10 
L.  ed.  61;  De  Wolf  y.  Johnson,  10 
Wheat.  367,  6  L.  ed.  843;  Lanusse  y. 
Barker,  3  Wheat.  101,  4  L.  ed.  343; 
SlosB-Shellleld  Steel,  etc.,  Co.  y.  Ta- 
cony  Iron  Co.,  183  Fed.  646  [aR  188 
Fed.  896.  110  CCA  530];  The  Mary 
N.  Bourke,  146  Fed.  909,  76  CCA  441; 
Kroegher  y.  Cbllvada  Colonisation 
Co.,  119  Fed.  641.  56  CCA  257;  Co- 
lumbus, etc.,  R.  Co.'s  App.,  109  Fed. 
177,  48  CCA  275;  Dakota  Bldg.,  etc., 
Assoc  y.  Logan,  66  Fed.  827,  14  CCA 
133;  Wlttkowski  v.  Harris.  64  Fed. 
712;  Illinois  Bank  y.  Brady,  2  F.  Cas. 
No.  888,  3  McLean  268;  Bradley  y. 
LIU,  3  F.  Cas.  No.  1.783,  4  Bias.  473; 
Bushby  y.  C^amac,  4  F.  Cas.  No.  2,226, 
4  Wash.  296;  0>wqua  v.  Lauderbrun, 
6  F.  Cas.  No.  3,299,  1  Wash.  521;  Rog- 
ers V.  Lee  County,  20  F. '  Caa.  No. 
12,013,    1   Dill.    629. 

Ala. — McGarry  y.  Nicklln,  110  Ala. 
659,  .17  S  726,  56  AraSR  40;  Cub- 
bedge  y.  Napier,  62  Ala.  518;  Hunt  v. 
Hall,  37  Ala.  702;  Moore  y.  Davidson, 
18  Ala.  209;  Dickinson  v.  Mobile 
Branch  Bank,  12  Ala.  54;  Basemore  y. 
Wilder,  10  Ala.  773;  Hanrick  v.  An- 
drews, 9  Port.  9;  Crawford  v.  Simon- 
ton,  7  Port.  110;  Ely  v.  McCUung,  4 
Port.  128;  Byans  y.  Clark,  1  Port. 
388 

Ark. — (Harke  v.  Taylor,  69  Ark.  612, 
65  SW  110;  Harrison  Bank  v.  Gibson, 
60  Ark.  269.  30  SW  39. 

Conn. — Adams  v.  Way,  33  Conn.' 
419. 

Oa. — Odom  V.  New  England  Mortg. 
Security  Co.,  91  Oa.  505.  18  SB  131; 
Vinson  y.  Piatt,  21  Ga.  136. 

111.— Morris  y.  Wibaux,  159  111.  627, 
48  NB  837. 

Ind.— Gray  y.  State,  72  Ind.  667; 
Lines  V.  Mack,  19  Ind.  223;  Liefler  y. 


Dermotte.  18  Ind.  246;  Butler  y.  Myer. 
17  Ind.  77. 

Ky. — Thomas  y,  Beckman,  1  B. 
Hon.  29;  Pawling  y.  Sartain,  4  3.  J. 
Marsh.  238;  Cocke  y.  Conigmaker,  1 
A.  K.  Marsh.  254. 

La. — ^Hawley  v.  Sloo,  12  La.  Ann. 
815;  Ballister  v.  Hamilton,  3  La.  Ann. 
401;  Bent  v.  Lauve.  3  La.  Ann.  88; 
Lesesne  y.  Cook,  16  La.  68;  Lapice  y. 
Smith.  13  La.  91,  33  AmD  666;  Cry  y. 
Winter,  6  Mart.  N.  8.  606:  Wakeman 
V.  Marquand,  6  Mart.  N.  8.  265. 

Me. — Stickney  y.  Jordan.  68  Ma. 
106,    4   AmR   261. 

Md. — Pearce  y.  Wallace,  1  Harr.  * 
J.  48. 

Mass. — French  y.  Frenoh.  126  Mass. 
360;  lyes  y.  Farmers'  Bank.  2  Allen 
236;  Pine  v.  Smith,  11  Gray  38;  Von 
Hemert  v.  Porter,  11  Mete.  210.  But 
see  Ayer  v.  Tilden,  15  Oray  178,  77 
AmD  355  (holding  that  interest  aa 
damages  must  follow  the  rule  in 
force  within  the  Jurisdiction  whera 
the  Judgment  is  recovered). 

Miss. — Grangers'  L.  Ins.  (>).  y. 
Brown.  67  Miss.  308,  84  AmR  44*; 
Swett  y.  Dodge,  12   Miss.   667. 

Mo. — Louisyllle  Bank  y.  Toung,  3? 
Mo.  398.  See  also  Baltser  v.  Kansas 
Pac.  R.  Co.,  3  Mo.  A.  574  (holding 
that  interest  is  to  be  computed  ac- 
cording td  the  law  of  the  state  in 
which  liability  accrued,  unless  tba 
rate  is  less  there  than  in  the  stata 
where  judgment   is  rendered). 

Mont. — Isaacs  y.  UcAndrew,  I 
Mont.  437. 

Nev. — Sutro  Tunnel  Co.   v.   Segre- 

fated  Belcher  Mln.  Co.,  19  Ney.  121,. 
P  271. 

N.  H.— LitUe  y.  Riley,  48  N.  H.  109. 

N.  J. — (Campbell  y.  Nichols,  33  N. 
J.  U  81;  Healy  y.  Gorman.  16  N, 
J.  L.  828;  Variok  v.  Crane,  4  N.  J.  Bq. 
128. 

N.  T. — Pomeroy  v.  Ainsworth,  22 
Barb.  118;  Smith  v.  Smith,  2  Johns. 
236.  3  AmD  410;  Stewart  v.  Bllice,  2 
Paige  604;  Hosford  y.  Nichols,  1 
Paige  220. 

N.  C— Roberts  y.  McNeely,  62  N.  C. 
506,  78  AmD  261;  Davis  v.  Coleman,. 
33  N.  C.   303. 

Pa. — Clark  y.  Searight.  135  Pa.  173,. 
19  A  941,  20  AmSR  868;  Wood  y. 
Kelso,  27  Pa,  241;  Mullen  y.  Morrla. 
2  Pa.  85;  Irvine  v.  Barrett,  2  Orant 
73;  Archer  y.  Dunn,  2  Watta  A  8. 
327. 

R.  I. — ^Ravanaugh  y.  Day,  10  R.  1. 
393,   14  AmH  691. 

S.  C. — Stepp  v.  National  L.,  etc., 
Assoc,  37  S.  C.  417,  16  SB  134;  Ball 
v.  Gaillard.  10  S.  C.  L.  67;  Quinca 
V.  Callender,  1  S.  C.  Bq.  160. 

Tenn. — ^Frierson  v.  Galbraitb.  1» 
Lea  129;  Bolton  v.  Street,  3  Ckildw. 
31. 

Tex. — Pauska  y.  Daus,  31  Tex.  67; 
Whitlock  v.  C:a8tro.  22  Tex.  108;  Sum- 
mers v.  Mills.  21  Tex.  77;  Bailey  v. 
Heald,  17  Tex.  102;  Raymond  y. 
Holmes,  11  Tex.  54:  Able  v.  McMur- 
ray,  10  Tex.  350:  Wheeler  y.  Pope, 
5  Tex.  262;  Andrews  v.  Hoxle.  5  Tex. 
171;  Cook  V.  Crawford,  4  Tex.  420; 
Trott   v.    Patton,    Dall.    622. 

Vt. — Austin  v.  Imus.  23  Vt.  286; 
Peck  v.  Mayo.  14  Vt.  33.  39  AmD  205. 

Va. — National  Mut.  Bldg.,  etc..  As- 
soc. V.  Ashworth.  91  Va  708.  22  SB 
621;  Roberts  v.  Cocke.  28  Gratt.  (69 
Va.)    207. 

Bng. — Stapleton  v.  Conway,  8  Atk. 
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formance,  and  interest  as  damages  for  its'  breach 
will  be'  governed  by  the  law  of  such  place,'*  but 
this  presumption  may  be  rebutted  by  parol  evidence 
that  the  contract  is  in  fact  to  be  performed  else- 
where." The  lex  fori  will  govern  the  allowance  of 
interest,  where  the  contract  does  not  disclose  the 
place  of  performance  nor  the  place  where  the  con- 
tract was  made,  or  if  it  insufficiently  describes  such 
place,  it  being  assumed  in  such  case  that  the  place 
of  execution  is  within  the  jurisdiction  of  the  forum.*' 
In  some  jurisdictions,  however,  the  right  to  inter- 
est is  regarded  as  controlled  by  the  law  of  the 
forum.*'    In  any  event  the  law  of  the  forum  will 


control  where  the  foreign  law  is  not  established." 
[$144]  (2)  Torta'o— (a)  In  OeiwraL  The  ten- 
dency of  the  modem  authorities  is  toward  an  allow- 
ance of  interest  as  an  element  of  damages  in  tort 
actions  in  order  to  secure  full  compensation  iji  all 
cases  other  than  those  in  which  the  amount  of 
damage  is  to  be  determined  entirely  in  the  discre- 
tion of  the  jury  and  without  reference  to  ascer- 
tained measures  of  value,' ^  or,  as  the  rule  has  been 
otherwise  stated,  interest  may  be  allowed  upon  un- 
liquidated claims  arising  out  of  tort  whenever  it  ap- 
pears that  the  damage  was  complete  at  a  particu- 
lar time  and  is  to  be  determined  as  of  such  time 


727,  26  Reprint  1217,  1  Ves.  427,  27 
Reprint  1122;  Connor  v.  Bellamont,  2 
Atk.  382.  2S  Reprint  631;  Cooper  v. 
Waldegrave,  2  Beav.  282.  17  EngCh 
282,  48  Reprint  1189;  Ferrusson  v. 
Pyffe,  8  CI.  &  F.  121,  8  Reprint  49; 
Glbbs  y.  Fremont,  9  Bxch.  25,  166 
Reprint  11;  Chajnpant  v.  Ranelarh, 
Free.  Ch.  128,  24  Reprint  62;  Elklns 
V.  East-India  Co..  1  F.  Wms.  395,  24 
Reprint  441.  Bee  Anonymous,  1  Ek). 
Gas.  Abr.  288e,  21  Reprint  1051„ 

Can. — Reg.  v.  Henderson,  28  Can. 
S.  C.  426;  Reg.  v.  Qrand  Trunk  R.  Co., 
3  Can.  E^xch.  182. 

N.  S. — Souther  v.  Wallace,  11  N.  S. 
648,   1  CanbTOccN^ea   666. 

Ont. — ^Bradburn  v.  Edinburgh  Ii. 
Asaur.  Co..  6  Ont.  L.  657,  2  OntWR 
263. 

Newfound!. — Brooke  y.  A.  A.  Tel. 
Co.,  6  Newfoundl.  197. 

[a]  AppIloatioBa  of  ral*.— (1)  A 
bond  given  a  a  collateral  to  secure  a 
debt  In  another  state  Is  controlled 
by  the  law  which  controls  the  prin- 
cipal Indebtedness  as  to  the  rate  of 
Interest.  Irvine  v.  Barrett,  2  Orant 
(Fa.)  73.  (2)  A  marriage  settlement 
made  In  another  state  upon  land  in 
South  Carolina  draws  Interest  accord- 
ing to  the  law  of  the  latter  atate. 
Quince  v.  Collender,  1   S.  C.   Bq.   160. 

(3)  Where  recourse  Is  had  upon  the 
drawee  of  a  bill  of  exchange.  In- 
terest Is  recoverable  according  to  the 
law  of  the  place  where  the  bill  was 
drawn.    Bailey  v.  Heald,  17  Tex.  102. 

(4)  Where  a  debt  is  payable  in  Qreat 
Britain,  and  it  is  agreed,  to  accom- 
modate the  debtor,-  that  It  may  be 
paid  here,  the  creditor  Is  entitled  to 
the  legal  rate  of  interest  in  this 
country  from  the  time  of  such  agree- 
menti  Pearce  v.  Wallace,  1  Harr.  & 
J.  (Hd.)  48.  (6)  Indian  Interest  when 
made  principal  In  England  bears  Eng- 
lish Interest.  Bodily  v.  Bellamy,  2 
Burr.  1094,  97  Reprint  727,  1  W.  Bl. 
267,  96  Reu-lnt  147.  (6)  The  rule 
applies  only  where  the  parties  have 
fall<>d  to  stipulate  as  to  the  rate  of 
interest.  -  Bolton  v.  Street,  3  Coldw. 
(Tenn.)  31.  (7)  Where  property  is 
consigned  for  the  purpose  of  sale  to 
a  commission  merchant  or  factor  In 
another  state,  and  advances  are  made 
by  such  commission  merchant  or  fac- 
tor upon  such  consignments,  the  al- 
lowance of  Interest,  In  an  account- 
ing between  the  parties,  Is  governed 
by  the  law  of  the  place  to  which  the 
property  Is  consigned.  Peyton  v. 
Helnekin,  20  L.  ed.  679;  Ft.  Worth 
City  Nat.  Bank  v.  Hunter,  129  U.  S. 
557,  9  set  346,  32  L.  ed.  762;  Cart- 
wright  v.  Greene,  47  Barb.  (N.  Y.) 
9;  Fanning  v.  Consequa,  17  Johns. 
(N.  T.)  611.  8  AmD  442. 

Wltat  law  rovama  •■  to  rat*  see 
Infra  {  204. 

6B.  U.  S. — Lianusse  v.  Barker,  3 
Wheat.  101,  4  L.  ed.  343;  Wlttkowskl 
v.  Harris,  64  Fed.  712;  Sturdivant  v. 
Memphis  Nat.  Bank,  60  Fed.  730,  9 
CCA  256;  Courtols  v.  Carpentier,  6 
F.  Cas.  No.  3,286,  1  Wash.  376;  Cow- 
qua  V.  Lauderbrun,  6  F.  Cas.  No. 
3,299,  1  Wash.  621;  Evans  v.  White, 
8  F.  Cas.  No.   4,572a,   Hempst.   296. 

Ala. — Moore  v.  Davidson,  18  Ala. 
209. 

Conn. — Smith  v.  Mead,  3  Conn.  25S, 


8  AmD  183. 

Ky. — Templeton  v.  Sharp,  9  -SW 
607,  696,  10  KyL.  499;  Thomas  v. 
Beckman,  1  B.  Mon.  29;  Pawling  v. 
Sartaln,  4  J.  S.  Marsh.  238:  Holley  v. 
Holley,  liltt.  Sel.  Cas.  60S,  12  AmD 
342. 

La. — ^Na^e  v.  Ventreaa,  19  La.  Ann. 
373;  Depau  v.  Humphreys,  8  Mart. 
N.   S.   1. 

Me. — Stlckney  v.  Jordan,  68  Me. 
106,  4  AmR  251. 

Md.— Costigan  v,  Sawall,  6  Olll  232. 

N.  J. — Hopplns  V.  Miller,  17  N.  J. 
L.    186. 

N.  T. — Staples  v.  Nott,  128  N.  T. 
403,  28  NE  616.  26  AmSR  480  [aft 
11  NTS  924];  Lewis  v.  Ingersoll,  3 
Abb.  Dec.  66,  1  Keyes  347;  Poraeroy 
y.  Ainaworth,  22  Barb.  118;  Van 
Schaick  V.  Edwards,  2  Johns.  Cas. 
355;  Chapman  v.  Robertson,  6  Paige 
627,  31  AmD  264;  Stewart  v.  EUlce, 
2  Paige  604;  Hosford  v.  Nichols,  1 
Paige  220. 

N.  C. — Morris  v.  Hockaday,  94  N. 
C.  286,  55  AmR  607;  Hllllard  v.  Out- 
law, 92  N.  C.  266;  Da  via  v.  Coleman, 
29  N.  C.  424;  Arrington  v.  Gee,  27 
N.  C.  690;  Anonymous,  3  N.  C.  6. 

Oh. — Nez  Perdes  Silver  Mln.  Co.  v. 
Wlnsor,  7  Oh.  Deo.  (Reprint)  16,  1 
CincLBul23. 

Pa. — Clark  v.  Searight,  135  Pa. 
173,  19  A  941,  20  AmSR  868;  Ralph 
V.   Brown,   3   Watts  &  S.    396. 

R.  I. — Kavanaugh  y.  Day,  10  R.  I. 
393.  14  AmR  691. 

S.  C— Ball  v.  QalUard,  10  8.  C.  L. 
67. 

Tex. — Bailey  y.  Heald.  17  Tex.  102; 
Burton  V.  Anderson,  1  Tex.  93. 

Vt. — Churchill  v.  Cole,  32  Vt.  93; 
Porter  v.  Munger.  22  Vt.  191. 

66.  Moore  v.  Davidson,  18  ■  Ala. 
209;  Hopplns  v.  Miller,  17  N.  J.  L. 
186:  Johnson  City  First  Nat.  Bank 
V.  Mann,  94  Tenn.  17,  27  SW  1016.  27 
LRA  666;  Austin  v.  Imus,  23  Vt.  286. 
Contra  Arrington  v.  Gee,  27  N.  C.  690 
(holding  that,  in  order  that  the  law 
of  a  place  different  from  that  of  the 
place  of  execution  shall  apply,  it 
must  appear  from  the  face  of  the  in- 
strument itself  that  It  is  payable 
elsewhere).  ■ 

67.  Smith  v.  Robinson,  11  Ala. 
270;  Richardson  v.  Williams,  2  Port. 
(Ala.)  239;  Whitlock  v.  Castro,  22 
Tex.  108;  Cook  v.  Crawford,  4  Tex. 
420. 

68.  Burrows  v.  Stryker,  47  Iowa 
477:  Preston  v.  Walker,  26  Iowa  205, 
96  *AmD  140;  Lodge  v.  Spooler,  8 
Gray  (Mass.)  166.  Compare  Butters 
v.  Olds,  11  Iowa.  1  (where  there  Is  a 
dictum  to  the  effect  that  interest  will 
be  awarded  according  to  the  rate 
given  by  the  law  of  the  place  where 
the  contract  Is  made,  unless  made 
with  reference  to  the  law  of  another 
country  and  to  be  performed  there). 

69.  Dickinson  v.  Mobile  Branch 
Bank,  12  Ala.  54  (holding  that  the 
court  will  take  judicial  notice  of  the 
fact  that  "the  City  of  New  York"  Is 
not  In  Alabama). 

70.  Action  for  flavd  see  Fraud  [20 
Cyo  139]. 

Samagwa  for  oolUalon  see  Colli- 
sion  i   356. 

71.  Conn. — Regan  v.  New  York, 
etc.,  R.  Co.,   60  Conn.   124,  22  A  SOS, 


25  AmSR  306.  See  Healy  v.  Fallon, 
69  Conn.  228,  37  A  496  (recogniiing 
the  rule  In  an  action  to  enforce  a  me- 
chanic'a   lien). 

Fla. — Jacksonville,  etc,  R.  (3o.  t. 
Peninsular  Land,  etc.,  Oo^  27  Fla  1, 
167,  9  S  661,  17  LRA  S3.  65. 

Oa. — Maryland  Casualty  Co.  t. 
Lanham,  124  Oa.  869,  S3  SE  395;  Cen- 
tral of  Georgia  R.  Co.  v.  Hall,  124  Ga. 
322,  52  SE  679,  110  AmSR  170,  4 
LRANS  898,  4  AnnCas  128;  Ruther- 
ford V.  Irby.  1  Ga.  A.  499,  57  3E  937. 
See  Western,  etc,  R.  Co.  v.  Young,  81 
Oa.  397,  7  SE  912,  12  AmSR  320  (dis- 
tinguishing,cases  In  which  damages 
were  entirely  discretionary). 

Iowa. — Chamberlain  v.  Des  Holnes, 
172  Iowa  600,  164  NW  766. 

Kan. — Ellsworth  v.  Trinkle,  9C  Kan. 
666.   163   P  543. 

Ky. — Salyer  y,  Bleaaing,  161  Ky. 
469,   152   SW  276. 

Masd. — Fraxer  v.  Blgelow  (irpet 
Co.,  141  Mass.   126,  4  NE  620. 

Mich. — ^Kendrick  v.  Towle,  60  Mich. 
363,  27  NW  567,  1  AmSR  626;  Cook  v. 
Perry,  43  Mich.  628.  5  NW  1054; 
Snow  V.  Nowlin,  43  Mich.  383.  6  NW 
443. 

N.  T. — Mailler  y»  Express  Propeller 
Line,  61  N.  Y,  312;  Regan  v.  New 
York,  176  App.  Dlv.  861,  162  NTS  40«. 

Utah. — Fell  v.  Union  Pac  R.  C:o, 
32  Utah  101,  106.  88  P  1003,  28  LRANS 
1,  13  AnnCas  1137   [quot  Cyc]. 

Wis.— Shaw  v.  OUbert,  111  Wis. 
165,    86    NW    188. 

"The  general  rule,  no  doubt,  is  that 
Interest  la  not  allowable  on  torts, 
where  the  damages  are  unliquidated 
and  cannot  be  definitely  ascertained 
or  shown  by  evidence,  but  It  is  an 
equally  true  rule,  well  recognized, 
that  where  the  damages  are  easily 
ascertained,  by  simple  computation 
pr  other  such  definite  manner.  Inter- 
est may  be  allowed  by  the  jury." 
Rhemke   v.   Clinton,   2   Utah  230.  2J7. 

[a]  Bwtaona  forxiUa, — (1)  "It has 
been  sometimes  said  that  Interest  t> 
not  to  be  allowed  on  unliquidated  de- 
mands. There  are  actions,  such  for 
Instance  as  assault  and  tiatterr  or 
slander,  to  which  the  rule  is  appli- 
cable. But  where  the  demand  is  for 
property  that  has  a  market  value  sus- 
ceptible of  easy  proof,  there  Is  no 
propriety  In  such  a  rule.  A  loss  of 
property  having  a  definite  monty 
value  Is  practically  the  same  as  the 
loss  of  so  much  money;  for  the  lass 
of  the  use  of  the  property  is  prac- 
tically the  same  as  the  loss  of  the 
use  (or  Interest)  of  so  much  roone.v. 
We  think  therefore  a  Just  indemnity 
to  the  plaintiff  required  the  addi- 
tion to  the  value  of  the  goods  at  the 
time  of  their  destruction,  of  the  in- 
terest from  that  time  to  the  date  of 
Judgment."  Regan  v.  New  York,  etc, 
R.  Co.,  60  Conn.  124.  142,  22  A  503. 
25  AmSR  306.  (2)  "In  cases  of  con- 
tract and  many  cases  of  tort  the  rule 
is  well  settled  in  this  State  that  in- 
terest may  be  allowed  by  way  of 
damages.  The  plaintiff  is  alloved 
full  compensation  for  the  injury  he 
has  sustained.  He  is  to  be  placed 
as  nearly  as  can  be  in  the  position 
he  would  have  occupied  if  the  repre- 
sentations made  had  been  true.  The 
difference   Ih   value   will   not  accom- 


For  latar  oasaa,  devdopaMata  and  dutafaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  accordance  with  fixed  mles  of  evidence  and  known 
standards  of  value.'*  However,  where  the  demand  is 
unliquidated  and  the  amotint  cannot  be  determined 
except  by  evidence,  interest  as  damages  will  not  be 
allowed  in  some  jnrisdictions,''  and  where  the 
(imount  of  damages  is  entirely  discretionary  and 
cannot  be  measured  with  reference  to  standards  of 
value,  interest  cannot  be  awarded,'*    While  there  is 


slight  dissent  from  the  principle  that  the  lapse  of 
time  from  the  commission  of  the  wrong  to  the  time 
of  recovery  may  be  considered  in  determining  what 
sum  will  fairly  compensate  the  injured  partyj'  there 
is  a  conflict  as  to  whether  interest  by  that  name  is 
allowable,"  some  courts  saaetioHing  such  a  prac- 
tice,"  while  by  others  a  contrary   view  has  been 


pllsh  this  unless  Interest  Is  added 
iher«to."  Snow  v.  Nowlin,  43  Hlcb. 
383,  387.   5    NW  443. 

[b]  AppUoattoa  of  ml*,— Where. 
in  proceedincrs  for  the  laying  out  of 
a  highway,  damages  were  reassessed 
at  a  greater  amount  than  the  original 
asscsBment,  but  the  town  supervisor 
refused  to  present  the  reassessment 
to  the  board  of  supervisors,  the  party 
injured  Is  entitled  to  recover  the 
damages  as  reassessed  and  Interest. 
Clark  V.  MUler,  54  N.  T.   528. 

[c]  In  tonlrtan*  Interest  on  dam- 
ages recoverable  for  tort  runs  from 
the  date  of  the  Judgment,  and  not 
from  the  date  of  the  tort.  Salmen 
Brick,  etc,  Co.  v.  Southern  Pac  Co., 
132  La.   358,   81    S   401. 

7a.  Ala.— Atlanta,  etc..  Air  Line 
R.  Co.  V.  Brown.  158  Ala.  607,  48  8 
73. 

Iowa. — Moore  v.  Fryman,  154  Iowa 
iU.  134  NW  534;  Collins  v.  Gleason 
Coal  Co.,  140  Iowa  114,  115  NW  497. 
118  NW  3(,  IS  LRANS  736. 

Mich.— Steele  v.  Kellogg,  163  Mich. 
132.  128  NW  403. 

N.  Y. — Lakeside  Paper  Co.  v.  State, 
45  App.  Dlv.    112,   «0  NTS   1081. 

Tei. — Western  Union  Tel.  Co.  v. 
Carver,  16  Ter.  Civ.  A.  547,  89  SW 
1021. 

Utah. — Wheatley  v.  Oregon  Short 
Line  R.  Co.,  49  Utah  105,  162  P  86; 
Fell  V.  Union  R.  Co.,  32  Utah  101,  106, 
n  P  1003,  28  LRANS  1,  13  AnnCas 
1137  Foverr  Lester  v.  Highland  Boy 
Gold  kin.  Co..  27  Utah  470,  76  P  341, 
101  AmSR  988,  1  AnnCas  76;  and  in 
effect  overr  Evans  v.  Highland  Boy 
Gold  Mln.  Co.,  27  Utah  475,  76  P 
1135.  and   quot   Cyc]. 

Wyo. — Rawlins  v.  Murphy,  19  Wyo. 
238.  115   P   436. 

"The  true  test  to  be  applied  as  to 
whether  Interest  should  be  allowed 
before  Judgment  In  a  given  case  or 
not  Is,  therefore,  not  whether  the 
damages  ard  unliquidated  or  other- 
wise, but  whether  the  injury  and 
consequent  damages  are  complete 
und  must  be  ascertained  as  of  a  par- 
ticular tltixe  and  in  accordance  with 
fixed  rules  of  evidence  and  Jcnowir 
standards  of  value,  which  the  court 
or  Jury  must  follow  In  fixing  the 
amount,  rather  than  be  guided  by 
their  best  Judgment  li;i  assessing  the 
amount  to  be  allowed  for  past  as 
well  as  for  future  Injury,  or  for  ele- 
ments that  cannot  be  measured  by 
any  fixed  standards  of  value."  Pell 
V.  Union  Pac.  R.  Co..  32  Utah  101, 
ill.  88  P  1003,  28  LRANS  1,  13  Ann 
Caa  1137. 

[a]  Uliurtratlon^-Where  money  Is 
obtained  by  fraud.  Its  recovery  with 
interest  is  compensation,  and.  in  an 
action  for  damages  for  the  deceit,  the 
court  may  Instruct  the  Jury  to  add 
interest.  Steele  v.  Kellogg,  163  Mich. 
132.  128  NW   403. 

[b]  Application  of  nil*^ — In  an 
action  to  restrain  a  continuing  tres- 
pass, damages  awarded  being  fixed 
as  of  the  date  of  the  filing  of  the  bill. 
It  was  proper  to  allow  interest  at 
six  per  cent  from  date.  Lonsdale  Co. 
T.  Woonsocket,  25  R.  I.  428,  56  A  448. 

73.  Powelson  v.  Seattle,  87  Wash. 
•17.  152  P  829. 

74.  Qa. — ^Western,  etc.,  R.  Co.  v. 
Toung,  81  Oa.  397,  7  SE.«12,  12  AmSR 
320. 

Ida. — Barrett  v.  Northern  Pac.  R. 
Co.,  157  P  1016,  1018. 

Ky. — Schulte  v.  Louisville,  etc.,  R. 
Co.,  128  Ky.  627,  108  SW  941,  33  KyL 

N.  T  — Bagley  v.  Stem,  92  NTS  244. 
Or.— Kltchln    v.     Oregon     Nursery 


Co..  65  Or.  20,  130  P  408,  1133,  182  P 
956. 

Wyo. — Rawlins  v.  Murphy,  19  Wyo. 
238,  116  F  436. 

Compare  Coburn  v.  Muskegon 
Booming  Co..  72  Mich.  134,  40  NW 
198  (holding  that  interest  could  not 
be  awarded  where  the  demand  was 
unliquidated  and  the  existence  of  any 
claim  could  not  be  determined  prior 
to  a  verdict). 

75.  U.  S— Llttlefleld  v.  Perry,  21 
Wall.  205.  22  L.  ed.  577;  Arnold  v. 
Horrlgan,  238  Fed.  39.  151  CCA  115; 
The  Rabbonl,  53  Fed.  952  [rev  on 
other  grounds  81  Fed.  239,  26  CCA 
379];  Bates  v.  St.  Johnsbury,  etc.,  R. 
Co.,  32  Fed.  628. 

Conn. — Parrott  V.  Housatonic  R. 
Co.,  47  Conn.  675. 

Ind. — Bryson  v.  Crown  Oil  Ca,  185 
Ind.  166,  112  NE  1;  New  York,  etc.,  R. 
Co.  V.  Roper,  176  Ind.  497,  96  NB 
468,  471,  36  LRANS  952  [clt  Cyc]. 

Mich.— Ken drlok  v.  Towle,  60  Mich. 
363,  27  NW  567,  1  AmSR  526. 

N.  H. — Thompson  v.  Boston,  etc, 
R.  Co.,  58  N.  H.  624. 

N.  Y. — Rawaon  v.  Dole,  i  Johns. 
464. 

Oh. — Lawrence  v.  Cobb,  35  Oh.  St. 
94;  Brie  R.  Co.  v.  Lockwood,  28  Oh. 
St.  358;  Toledo  v.  Crasser,  12  Oh. 
Clr.  Ct.  620,  6  Oh.  Clr.  Dec.  782;  Zlp- 
perleln  v.  Pittsburg,  etc,  R.  Co.,  8 
OhS&CP  687. 

Pa. — Emerson  ▼.  Schoonmaker,  135 
Pa.  437,  19  A  1025:  Plymouth  Tp.  v. 
Graver.  125  Pa.  24.  17  A  249,  11 
AmSR  867. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Holltday, 
65  Tex.  512;  Western  Union  Tel.  Co. 
V.  Garner,  (Civ.  A.)  83  SW  433. 
■  Vt. — Ide  V.  Boston,  etc..  R.,  83  Vt. 
66,  74  A  401;  Clement  v.  Spear,  56  Vt 
401. 

Que. — Malo  v.  Gravel,  11  Que.  Su- 
per. 386. 

See  Richmond  v.  Dubuque,  etc.,  R. 
Co.,  33  Iowa  422  [aft  19  Wall.  (U.  S.) 
584,  22  L.  ed.  173]  (where  the  court 
refused  to  allow  interest  eo  nomine). 

[a]  Beacona  for  ml*. — (1)  "In 
computing  damages,  however,  in  ac- 
tions ,of  tort,  there  may  in  certain 
cases  be  allowed  a  sum  equal  to  what 
would  be  interest  at  the  legal  rate 
on  the  amount  of  compensation  to 
which  the  plaintiff  Is  found  to  be 
entitled,  computed  from  the  date 
when  the  loss  was  suffered.  This  la 
done  because  the  defendant  ought  in 
Justice  to  have  made  compensation 
immediately  after  occasioning  the 
loss."  New  York,  etc.,  R.  Co.  v. 
Ansonla  Land,  etc.,  Co.,  72  Conn.  703, 
705,  46  A  157.  (2)  "However  diligent 
the  courts  and  parties  may  be,  in 
many  cases  long  delays  Inevitably  re- 
sult by  reason  of  the  illness  and 
death  of  parties  and  witnesses,  and 
for  many  other  reasons  that  are  uni- 
versally conceded  to  be  sound.  Eith- 
er party  has  a  right  to  appeal  to  a 
court  of  review,  and  often  the  cause 
must  be  reversed  by  the  court  of  ap- 
peals, in  which  case  the  Judgment  of 
the  court  below  is  vacated.  .  .  . 
Surely  the  law  ought  not  to  hold  out 
to  a  tort  feasor  a  premium  on  de- 
lay." New  York,  etc,  R.  Co.  v.  Ro- 
per, 176  Ind.  497,  609,  96  NE  468,  472. 
(3)  "The  reason  for  allowing  the  Jury 
to  add  interest  is  more  satisfactory 
In  cases  of  liquidated  than  unliqui- 
dated damages.  In  the  first  it  Is  for 
the  detention  of  money  due,  while  in 
the  latter  It  is  the  theory  of  the  law 
that  nothing  Is  due  till  the  damages 
are  liquidated.  Still  an  analogy  ex- 
ists between  the  two,  in  this,  that  the 
right    to   recover    unliquidated    dam- 


ages accrues  at  the  time  the  Injury 
is  done,  and  the  damages  are  assessed 
for  the  injury  as  then  received;  and 
if  the  wrongdoer  causes  long  and 
vexatious  delay,  and  the  Jury  cannot 
add  Interest  as  damages  for  the  de- 
lay, as  is  done  In  cases  of  liquidated 
damages.  Injustice  Is  the  result." 
Thompson  v.  Boston,  etc.,  R.  Co.,  68 
N.   H.  624,  625. 

[b]  AsvUeatton  of  ral*.i — In  an 
action  agtilnst  the  state  for  loss  of 
profits  caused  by  a  wrongful  shutting 
off  of  the  water  supply  to  a  paper 
mill,  interest  from  tjie  date  of  filing 
the  claim  should  be  added  to  the 
award,  v/here  the  collection  of  the 
claim  has  been  delayed  several  years 
by  unsuccessful  litigation  olf  the 
state.  Lakeside  Paper  Co.  v.  State, 
45  App.  Dlv.   112.  60  NYS  1081. 

79.  Clement  v.  Spear,  56  Vt.  401. 
See  Schultz  v.  Chrlstman,  9  Mo.  A. 
588  mem. 

[a]  ImportaaiM  of  dlattocttowj  ■ 
"Interest  fs  recoverable  of  right,  but 
compensation  for  deferred  payment 
In  torts  depends  on  the  clrcumstancea 
of  each  case.  The  plaintiff  may  have 
set  his  damages  so  inordinately  high 
as  to  have  Justified  the  defendant  "In 
refusing  to  pay,  or  in  other  ways 
the  delay  may  be  plalntltTs  fault; 
or,  the  liability  of  defendant  may 
have  arisen  without  fault  as  In  Weir 
v.  Allegheny  County,  95  Pa.  413.  In 
such  cases  the  Jury  probably  would 
not,  and  certainly  ought  not  to  make 
the  allowance."  Richards  v.  Citl« 
cens'  Natural  Gas  Co.,  130  Pa.  87,  40, 
18  A  600. 

[b]  Applicattoa  of  mle.— In  an 
action  for  false  imprisonment  the  re- 
covery of  interest  on  money  paid  to 
procure  a  release  is  a  question  of 
fact  for  the  Jury,  and  where  allowed 
Is  part  of  the  damages  and  not  strict- 
ly Interest,  so  that  a  direction  by  the 
court  that  interest  be  added  is  error. 
Taylor  y.  Coolldge,  64  Vt.  606,  24  A 
656. 

77.  Fla. — Jacksonville,  etc.,  R.  Co, 
v..  Peninsular  Land,  etc.,  Co.,  27  Fla. 
1,  157,  9  S  661.  17  LRA  33,  65. 

Ind. — Chicago,  etc,  R.  Co.  v. 
Barnes.  2  Ind.  A.  213.  28  NB  328. 

Iowa.— Chamberlain  v.  Des  Molnea. 
172  Iowa  500,  154  NW  766. 

N.  Y. — Malller  v.  Express  Propel- 
ler Line,  61  N.  Y.  312;  Whitehall 
Transp.  Co. .  v.  New  Jersey  Steam- 
boat Co.,  61  N.  Y.  369. 

Tex. — Gulf,  etc..  R.  Co.  v.  McCarty, 
82  Tex.  808,  18  SW  716;  Gulf.  etc.  R. 
Co.  V.  HoUlday.  65  Tex.  512:  Williams 
V.  Harris,  (Civ.  A.)  193  SW  403;  San 
Antonio,  etc.,  R.  Co.  v.  Schaeffer, 
(Civ.  A.)  179  SW  640.  Compare 
Moose  V.  Missouri,  etc.,  R.  Co.,  180 
SW  225  (holding  that,  in  an  action 
against  a  railroad  to  recover  for  the 
destruction  of  a  house  by  Are,  inter- 
est was  recoverable  only  as  a  t>art  of 
the  damages  and  a  prayer  for  Inter- 
eBt  was  to  be  considered  In  determin- 
ing whether  the  amount  In  contro- 
versy exceeded  the  Jurisdiction  of  the 
court);  St.  Louis  Southwestern  R. 
Co.  V.  Dolan,  (Civ.  A.)  84  SW  393. 

Utah. — Rhemke  v.  Clinton,  2  Utah 
230. 

See  also  cases   Infra  note  83. 

"Where,  In  an  action  of  tort,  dam- 
ages not  exemplary  are  found  to  be 
due  the  plaintiff,  the  Jury  trying  the 
cause  may.  In  its  discretion,  add  In- 
terest to  the  sum  which  It  finds  to 
represent  the  loss;  and,  unless  the 
addition  of  Interest  would  Increase 
the  damages  so  much  as  to  be  clear- 
ly unjust,  an  objection  to  its  allow- 
ance win  not  be  allowed  to  prevail." 
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adopted.'^     Further,  in  some  jahsdictions  interest 
eannot  be  allowed  as  damages  in  actions  based  upon 
the  simple,  negligence  of  a  party  to  whom  no  bene- 
fit can  accrue  by  reason  of  the  injury  inflicted." 
MattMT  of  right  or  discretion.   An  award  of  inter- 

Chicaero,  etc.,  R.  Co.*Y.  Bam«B,  2  Ind. 
A.  213,  28  NB  328,  330. 

"But  It  may  be  said  that  it  this  be 
true,  yet  that  Interest  cannot  be  al- 
lowed by  the  Jury,  eo  nomine,  as  was 
done  in  this  case.  That  seems  to, 
have  once  been  the  rule,  but  the  bet- 
ter doctrine  now  Is  that  the  Jury  may 
allow  Interest  <  eo  nomine  in  their 
verdict  in  computing  the  damages  in 
gross.  Such  practice  seems  to  have 
been  followed  without  objection  in 
Miller  T.  Mclntlre,  11  Wheat.  (U.  S.) 
441,  6  Li.  ed.  515:  Pico  v.  Stevens.  18 
Cal.  376;  Woodham  v.  Gelston.  1 
Johns.  134.  and  other  cases.  And 
the  question  was  directly  passed 
upon  in  Hogg  v.  Zanesville  Canal, 
etc.,  Co.,  5  Oh.  410.  The  doctrine  was 
recognized  in  Richmond  y.  Dubuque, 
etc..  R.  Co.,  33  Iowa  422."  Rhemke  v. 
Clinton,  2  Utah  2S0.  238. 

78.  Ga.— Milledffevllle  ▼.  Stem- 
bridge,  139  Qa.  «92,  78  BE  35;  Mary- 
land Casualty  Co.  v.  Lanham,  124  Qa. 
851),  53  SB  395:  Central  of  Georgia  R. 
Co.  v.  Hall,  124  Ga.  322.  62  SB  679, 
110  AmSR  170,  4  LRANS  898,  4  Ann 
Cas    128 

Kan.— k;hristlan  Churches  EMuca- 
tional  Assoc,  v.  Hitchcock,  4  Kan.  36. 

Mo. — Dealer  v.  Jerman,  SO  Mo.  216; 
Schultz  v.  Chrlstman,  9  Mo.  A.  588. 

Pa. — Klages  v.  Philadelphia,  etc.. 
Terminal  Co.,  160  Pa.  386,  28  A  862; 
Emerson  v.  Schoonmaker,  136  Pa. 
437,  19  A  1026;  Richards  y.  Citisens' 
Natural  Gas  Co..  130  Pa.  87.  18  A 
600;  Reading,  etc.,  R.  Co.  v.  Baltha- 
ser,  126  Pa.  1,  17  A  618;  Plymouth  Tp. 
V.  Graver,  126  Pa.  24,  17  A  249,  11 
AmSR  867;  Pittsburg  Southern  R.  Co. 
V.  Taylor,  104  Pa.  S06,  49  AmR  580; 
Weir  V.  Allegheny  County,  95  Pa. 
413;  Succop  V.  Baltimore,  etc.,  R.  Co., 
58  Pa.  Super.  246;  Campbell  v.  Balti- 
more, etc..  R.  Co.,  68  Pa.  Super.  241; 
Mead  v.  Central  Pennsylvania  Tract. 
Co.,  64  Pa.  Super.  400;  St.  Michael's 
Church  y.  Philadelphia  County, 
Brightly  121;  Reading,  etc.,  R.  Co.  v. 
Balthaser.  24  WklyNC  9.  But  see 
Pennsylvania  Schuylkill  Valley  R. 
Co.  v.  Zlemer,  124  Pa.  660,  671,  17  A 
187  (holding  that.  In  an  action  for 
consequential  Injuries  to  real  prop- 
,erty  occasioned  by  the  construction 
of  a  railroad.  It  was  customary  to 
allow  the  Jury  to  increase  the  dam- 
ages by  interest,  although  interest 
was  not  allowed  as  interest,  the  court 
saying:  "If  it  were  otherwise  a  per- 
son whose  property  has  been  taken, 
injured,  or  destroyed  would  not  re- 
ceive full  satisfaction");  Allegheny 
v.  Campbell.  107  Pa.  630.  62  AmR  478 
(Inhere  interest  was  allowed  as  such 
and  as  of  right). 

S.  C. — ^Wilson  v.  Atlanta,  etc.,  Air- 
line R.  Co..  16  8.  C.  687;  State  Bank 
v.  Bowie,  34  S.  C.  L.  439. 

Vt. — Ide  V.  Boston,  etc,  R.  Co.,  83 
Vt.  66,  74  A  401. 

Va. — Lewis  v.  Arnold,  13  Gratt.  (54 
Va.)  454;  Hepburn  v.  Dundas,  13 
Gratt.  (54  Va.)  219-  Brugh  v.  Shanks, 
6  Leigh   (32  Va.)   698. 

Wis. — ^Hinckley  v.  Beckwith,  13 
Wis.  31. 

Can. — Leak  v.  Toronto,  3  Can.  S.  C. 
321;  Upper  (Tanada  Bank  v.  Brad- 
shaw,  17  L.  C.  273. 

See  Byington  v.  Lemmons,  4  F.  Cas. 
No.  2,264a,  Hempst.  12  (holding  that, 
where  damages  are  assessed  by  a 
Jury,  the  court  rendering  Judgment 
therefor  cannot  add  interest  from  the 
time  prior  to  the  verdict,  since  It  is 
presumed  that  Interest  was  embraced 
In  the  damages.  If  interest  ought  to 
be  given  at  all). 

"While  lapse  of  time  between  the 
happening  of  an  injury  and  the  time 
of  trial  Is  ordinarily  a  proper  sub- 
ject for  the  consideration*  of  a  Jury 


est,  or,  more  accurately,  of  damages  for  the  deten- 
tion of  compensation,  is  not,  according  to  the  weigbt 
of  authority,  a  matter  of  right  in  actions  of  tort  for 
unliquidated  damages,*"  but  is  discretionary  with  the 
jury  *^  or  with  the  court,  where  the  trial  is  to  the 


in  making  up  the  amount  of  damages 
for  which  their  verdict  should  be  ren- 
dered, it  is  well  settled  that  Interest, 
eo  nomine,  is  not  recoverable  in  ac- 
tions ex  delicto,  as  it  is  in  cases 
where  a  definite  sum  of  money  is  de- 
mandable  as  a  debt;  in  the  latter,  in- 
terest, at  the  legal  rate,  is  a  /matter 
of  right,  and  the  Jury  may  be  di- 
rected to  include  it  lii  their  verdict." 
Emerson  v.  Schoonmaker,  136  Pa.  437, 
440,   19  A   1025. 

"Interest  as  such  Is  recoverable 
only  where  there  la  a  failure  to  pay 
a  liquidated  sum  due  at  a  fixed  day, 
and  the  debtor  is  in  absolute  default. 
It  cannot,  therefore,  be  recovered  in 
actions  of  tort,  or  in  actions  of  any 
kind  where  the  damages  are  not  in 
their  nature  capable  of  exact  com- 
putation, both  as  to  time  and  amount. 
In  such  cases  the  party  chargeable 
cannot  pay  or  make  tender  until  both 
the  time  and  the  amount  have  been 
ascertained,  and  his  default  is  not 
therefore  of  that  absolute  nature  that 
necessarily  Involves  interest  for  the 
delay.  But  there  are  cases  sounding 
In  tort,  and  cases  of  unliquidated 
damages,  where  not  only  the  princi- 
ple on  which  the  recovery  is  to  be 
had  is  compensation,  but  where  also 
the  compensation  can  be  measured 
by  market  value,  or  other  definite 
standards.  Such  are  cases  of  the  un- 
intentional conversion  or  destruction 
of  property,  etc.  Into  these  cases 
the  element  of  time  may  enter  as  an 
Important  factor,  and  the  platnttfC 
win  .lot  be  fully  compensated  unless 
he  receive,  not  only. the  value  of  bis 
property,  but  receive  it,  as  nearly 
as  may  be,  as  of  the  date  of  his  loss. 
Hence  it  is  that  the  Jury  may  allow 
additional  damages,  in  the  nature  of 
interest,  for  the  lapse  of  time.  It  is 
never  interest  as  such,  nor  as  a 
matter  of  right,  but  compensation 
for  the  delay,  of  which  the  rate  of 
Interest  aftorda  the  fair  legal  meas- 
ure." Richards  v.  Citizens'  Natural 
Gas  Co..  130  Pa.   37,   39,  18  A  600. 

79.  Stevens-Scott  Grain  Co.  v.  At- 
chison, etc.,  R.  Co.,  96  Kan.  1.  8,  149 
P  744  [cit  Cyc];  Missouri,  etc.  Tel. 
Co.  V.  Vandervort,  71  Kan.  101,  79 
P  1068,  6  AnnCas  30;  Union  Pac.  R. 
Co.  V.  Holmes.  68  Kan.  810.  74  P  606; 
Atchison,  etc.,  R.  Co.  v,  Ayers,  66 
Kan.  176,  42  P  722;  Gerat  v.  St.  Louis, 
185  Mo.  191,  84  SW  34,  105  AmSR 
680;  Klmes  v.  St.  Louis,  etc.,  R.  Co., 
85  Mo.  611;  Wade  v.  Missouri  Pac.  R. 
Co.,  78  Mo.  362;  De  Steiger  v.  Hanni- 
bal, etc.,  R.  Co.,  73  Mo.  33;  Meyer  v. 
Atlantic  etc.,  R.  Co.,  64  Mo.  642; 
Atkinson  v.  Atlantic,  etc.,  R  Co.,  63 
Mo.  367;  Marshall  v.  Schricker,  63 
Mo.  308:  Kenney  v;  Hannibal,  etc.,  K. 
Co.,  63  Mo.  99;  Slack  v.  St.  Louis,  etc, 
R.  Co.,  (Mo.  A.)  187  SW  275;  Son- 
nenfeld  Millinery  Co.  v.  People's  R, 
Co.,  69  Mo.  A.  668;  Flannery  v.  St. 
Louis,  etc.,  R.  Co.,  44  Mo.  A.  396; 
State  V.  Harrington.  44  Mo.  A.  297; 
Damhorst  v.  Missouri  Pac.  R.  Co.,  32 
Mo.  A.  350;  Brink  v.  Kansas  City, 
etc.,  R.  Co.,  17  Mo.  A.  177;  Fisher  v. 
New  Orleans  Anchor  Line,  16  Mo.  A. 
577;  Elagan  v.  Missouri  Pac  R.  Co.,  6 
Mo.  A.  594. 

[a]  Applloattona  of  ml*  have  been 
made  in  cases  of:  (1)  Injury  to  the 
person.  Marshal]  v.  Schricker.  63 
Mo.  308.  (2)  Damages  to  property 
by  fire  set  out  by  a  railroad.  Atkin- 
son V.  Atlantic,  etc.,  R.  Co..  63  Mo. 
367:  Kenney  v.  Hannibal,  etc.,  R.  Co.. 
63  Mo.  99.  (3)  Injury  to  horses  by  a 
railroad  at  a  crossing.  Damhorst  v. 
Missouri  Pac.  R.  Co.,  32  Mo.  A.  360. 
(4)  Injury  to  a  wagon  by  a  street 
car.  Sonnenfeld  Millinery  Co.  v.  Peo- 
ple's R.  Co.,  59  Mo.  A.  668. 

80.  U.    S. — Lincoln    v.    Claflin.    7 


Wall.  132,  19  L.  ed.  106;  Arnold  t. 
Horrigan.  238  Fed.  39.  151  CCA  IIB; 
White  v.  U.  S.,  202  Fed.  501,  121  (XA 
33;  Brent  v.  Thornton,  106  Fed.  33. 
45  CCA   214. 

Ga. — Central  R.  Co.  v.  Sears,  66  Ga. 
499. 

Iowa. — Chamberlain  v.  Dea  Moines, 
172  Iowa  600,  602,  154  NW  766. 

Me. — Union  Water  Power  C^.  v. 
Lewiston,   101   Me.    564.  66  A  67. 

Mich. — Lucas  v.  Wattles,  49  lileh. 
380,   13  NW  782. 

Mo. — Beekman  Lumber  C!o.  v.  Acme 
Harvester  Co.,  216  Mo.  221,  114  SW 
1087. 

N.  M. — ^De  Palma  v.  Weinman,  IS 
N.  M.   68,  103  P  782,  24  LRANS  423. 

N.  T. — Nichols  V.  Ckileraan,  96  App. 
Dly.  853,  89  NTS  234;  Jamteson  T. 
New  Tork,  etc.,  R.  c:o.,  11  App.  DIt. 
50,  42  NTS  915  [aff  162  N.  T.  (SO 
mem,  67  NE  1113];  Brush  v.  Lonr 
Island  R.  Co.,  10  App.  Div.  535,  42 
NTS  103  [arc  168  N.  Y.  742  mem,  53 
NE  1123  mem];  Hodge  v.  New  Tork 
Cent.,  etc,  R.  Co.,  27  Hun  894;  Black 
v.  Camden,  etc.,  R.,  etc.,  Co^  45  Barb. 
40,  44;  Reiss  v.  New  Tork  Steam  Co., 
69  N.  T.  Super.  67,  12  NTS  567  [rev 
on  other  grounds  128  N.  T.  103,  21 
NE   24]. 

Pa.>— Duffy  V.  York  Haven  Water, 
etc.  Co.,  34S  Pa.  146,  88  A  935. 

"Much  depends  upon  the  nature  of 
the  liability  and  upon  the  defendant'* 
duty  In  the  premises."  Chamberlain 
v.  Des  Moines,  supra. 

"Where  a  Jury  are  instructed  in  a 
case  of  negligence  to  award  the  dam- 
ages the  plaintiff  has  sustained,  the 
court  may  leave  to  them  to  say 
whether  on  such  damages  the  plain- 
tiff is  entitled  to  interest;  but  it  la 
erroneous  to  instruct  them  as  mat- 
er of  law,  that  the  plaintiff  Is  eo- 
titled  to  recover  Interest  on  the  dam- 
ages." Black  V.  Camden,  etc,  R., 
etc..  Co..  aupra. 

81.  U.  S. — District  of  Columbia  v. 
Robinson.  180  U.  S.  92,  21  SCt  283.  45 
L.  ed.  440  [aff  14  App.  (D.  C)  5121; 
Lincoln  v.  Claflin,  7  Wall.  132.  19  L 
ed.  106;  Hammond  v.  U.  S..  246  Fed. 
40,  158  CCA  266;  Arnold  v.  Horrigan. 
238  Fed.  39,  161  CCA  116;  Southern 
Pac  Co.  V.  Arnett,  126  Fed.  75,  61 
CCA  131;  Brent  v.  Thornton.  106  Fed. 
as.  45  CCA  214. 

Del.— Bailey  v.  Capelle,  1  Del  448. 

Ga. — Central  R.  Co.  v.  Sears,  66  Ga. 
499.   501. 

Ind. — ^Wabash  R.  Co.  v.  Williamson. 
3   Ind.  A.   190.  29   NE  465. 

Iowa. — Black  v.  Minneapolis,  etc 
R.  Co.,  122  Iowa  32.  96  NW  984. 

Mo.— Feller  v.  McKIIIlp,  109  Ho.  A 
61.  81   SW  641. 

N.  T. — ^Jamleson  t.  New  York,  etc 
R.  Co.,  11  App.  Div.  60.  42  NTS  Hi 
[aff  162  N.  T.  630  mem.  67  NE  1113 
mem]:  Duryee  v.  New  Tork,  96  N.  T. 
477;  Walrath  v.  Redfleld,  18  N.  T.  457; 
Nichols  V.  Coleman,  96  App.  Div. 
353.  89  NTS  234;  Jamieson  v.  New 
York,  etc.,  R.  Co.,  11  App.  Div.  50.  42 
NTS  915  [aff  162  N.  T.  630  mem.  5T 
NE  1113  mem];  Brush  v.  Long  Island 
R.  Co..  10  App.  Div.  635.  42  NTS  103 
[aff  168  N.  r.  742  mem,  53  NE  U2J 
mem];  Hodge  v.  New  Tork  Ont, 
etc.,  R.  Co..  27  Hun  394;  Home  Ins. 
Co.  v.  Pennsylvania  R.  Co.,  11  Hu« 
182;  Black  v.  Camden,  etc,  R.,  etc., 
Co.,  46  Barb.  40;  Reiss  v.  New  Tork 
Steam  Co.,  69  N.  T.  Super.  57.  IJ 
NTS  657  [rev  on  other  grounds  12s 
N.   T.   103.  28  NE  24]. 

N.  D.— Hawkins  v.  Sinclair,  24  N. 
D.  623.  140  NW  246;  Seckerson  v.  Sin- 
clair, 24  N.  D.  326,  140  NW  239. 

Pa. — Richards  v.  Citizens'  Natural 
Gas  Co..  130  Pa.  37.  18  A  600;  Bare  v 
Hoffman.  79  Pa.  71.  21  AmR  42;  Mead 
V.  Central  Pennsylvania  Tract  <3o..  •* 
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coart,"  except  in  oertain  well  defined  olasses  of 
cases  wherein  the  recovery  is  measured  by  the  value 
or  difference  in  value  of  the  property  destroyed  or 
injured,  and  plaintiff  is  regarded  as  entitled,  as  a 
matter  of  law,  to  interest  upon  the  amount  found, 
if  entitled  to  a  recovery.*' 

Statutory  proTisions.  By  statute  in  some  jurisdic- 
tions in  all  cases  of  actions  for  unliquidated  dam- 
ages, the  jury  have  discretion  as  to  the  allowance  of 
interest;*'*  in  others  an  allowance  of  interest  is 
discretionary  in  actions  for  the  breach  of  an  obliga- 
tion not  arising  from  contract  and  in  all  cases  of 
fraud,  oppression,  and  malice.*'  Wliere  the  statute 
specifies  the  cases  in  which  interest  may  be'recov- 
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Pa.  Super.  400;  Reece  v.  Rodsera, 
Pa.  Super.   171. 

"In  actions  sounding  In  tort  when 
the  recovery  of  Interest  is  permissi- 
ble it  is,  with  some  exceptions,  a 
ouestion  for  the  jury."  Uansfield  v. 
New  York  Cent.,  etc.,  R.  Co.,  114  N.  Y. 
331.  336.  21  NE  7S6.  1037.  4  LRA  566. 

[a]  A]n>Uo»ttoaa  of  role. — (1) 
Trespass  based  on  the  act  of  the  Dis- 
trict of  Colombia  in  breaking  and  en- 
tering on  plalntilTs  land  and  excavat- 
ing and  carrying  away  gravel  there- 
from. District  of  Columbia  ▼.  Rob- 
inson. 180  U.  8.  92,  21  set  283,  46  L. 
ed.  440  [aff  14  App.  (D.  C.)  6181.  (2) 
Where  the  United  States  delayed 
thirteen  years  before  suing  for  the 
conversion  of  timber  from  the  lands 
of  the  United  States,  it  was  not  a 
proper  exercise  of  discretion  to  allow 
interest  upon  the  market  value  of 
the  lumber  manufactured  from  the' 
timber.  White  ▼.  U.  S.,  202  Fed.  601, 
121   CCA   »3. 

83.  The  Scotland,  118  U.  S.  607,  6 
set  1174,  ao  U  ed.  153;  Ia  Conner 
Trading,  etc.,  Co.  v.  Widmer,  138  Fed. 
177.  69  CCA  193;  Betbell  v.  Mellor, 
etc.,  Co.,  135  Fed.  445:  Harrison  v. 
Hughes,  119  Fed.  997;  Wabash  R.  Co. 
V.  WUllamson,  S  Jnd.  A.  190,  29  NK 
455. 

[a]  ninsteatlOB.  ■■  In  a  proceeding 
In  admiralty  for  a  limitation  of  lia- 
bility It  is  not  an  abuse  of  the  court's 
discretion  to  allow  Interest  upon 
claims  for  debt  and  personal  Injury 
from  the  date  when  the  commission- 
ers' report  fixing  amounts  was  com- 
pleted, although  it  was  not  filed  un- 
til some  time  afterward.  Union 
Steamboat  Co.  v.  Chaflln,  204  Fed. 
412.   122  CCA   5»8. 

[b]  AvpUoatton  of  «nl«<— A  court 
of  admiralty  may  allow  Interest  from 
the  time  of  demand  tor  damages,  al- 
though unliquidated,  where  the  lia- 
bility Is  admitted  but  payment  has 
been  contested  throughout  a  lengthy 
litigation,  and  no  offer  of  any  amount 
haa  been  made.  New  Zealand  Ins.  Co. 
V.  Garnmoor  88.  Co.,  79  Fed.  168,  24 
CCA  644. 

83,  Conn. — Regan  v.  New  York, 
etc..  R.  Co..  60  Conn.  124.  22  A  60S, 
25  AmSR  306. 

Del.-rH.  J.  Keith  Co.  v.  Booth  Fish- 
eries C6.,  27  Del.   218,  87  A   715. 

Ga.— Central  R.  Co.  v.  Sears,  66  Qa. 
499. 

Ind. — New  York,  etc.,  R.  Co.  v.  Ro- 
per, 176  Ind.  497,  607,  96  NB  468. 

Iowa. — ^Arthur  v.  Chicago,  etc.,  R4 
Co,  61  Iowa  648,  17  NW  ii. 

Nebr. — Fremont,  etc..  R.  Co.  v. 
Marley,  26  Nebr.  188.  ,40  NW  948,  13 
AmSR  482. 

N.  Y.— Scbwerin  v.  McKie,'  61  N.  Y. 
186.  10  AmR  581;  Lackin  v.  Dela- 
ware, etc..  Canal  Co..  22  Hun  309; 
Black  V.  Camden,  etc.,  R..  etc.,  Co.,  45 
Barb.  .40,  48;  Sherman  v.  Wells,  28 
Barb.  403. 

Tex. — Oulf,  etc.,  R.  Co.  v.  Holliday, 
*5  Tex.  512;  Texas,  etc.,  R.  Co.  V. 
Tankersley,  «3   Tex.  67. 

Utah.— Rhemke  v.  Clinton,  2  Utah 
230.  238. 

Wis.— Shaw  V.  Oilbert,  111  Wis.  165, 
197,  86  NW  188. 

.  See  Arnold  v.  Horrlgan,  238  Fed. 
39.  151  CCA  116  (holding  that,  in  an 
action   for   the   diversion   of   certifi- 


cates of  deposit,  the  damages  cannot 
be  regarded  as  liquidated  so  as  (o  de- 
mand an  award  of  interest,  since  the 
amount  may  be  reduced  by  matters 
affecting  the  face  value  of  the  cer- 
tificates or  Increased  by  expenses  or 
other  losses  suffered  as  the  direct  re- 
sult of  the  diversion,  and  this  is  true 
although  plaintiff  does  not  claim  any 
damages  In  excess  of  the  certificates 
and  defendant  is  not  able  to  prove 
anything  in  mitigation). 

"It  was  a  question  of  law  and  not 
one  of  fact  This  Is  the  later  and 
better  rule,  where  the  value  of  the 
property  is  fixed;  It  was  not  error, 
therefore,  to  Instruct  the  jhiT  as  to 
their  duty  in  this  regard."  Rhemke 
v.   Clinton,  supra. 

"When  the  value  of  the  property 
lost  and  the  date  are  found  by  the 
jury,  rendition  of  judgment,  includ- 
ing the  interest,  follows  as  neces- 
sarily as  for  the  value  itself."  Shaw 
v.  Gilbert,  supra.  , 

"Nor  do  we  believe  that  in  cases 
of  this  character,  where  the  value 
can  be  ascertained  by  fixed  rules,  the 
allowance  of  interest  on  the  asaer- 
tained  value  of  the  property  should 
be  discretionary  with  the  jury.  The 
law  dispenses  no  favors,  and  Jurors 
should  mete  out  equal  and  exact  jus- 
tice, and  should  not  have  the  right 
to  allow  or  refuse  Interest  as  ohe  of 
the  elements  of  just  compensation." 
New  York,  etc.,  R.  Co,  v.  Roper,  su- 
pra. 

"The  appellant  contends  that  in  all 
actions  for  recovery  of  unliquidated 
damages .  interest  can  only  be  recov- 
ered as  damages  and  in  the  discre- 
tion of  the  jury.  The  books  contain 
many  statements  generally  to  this 
effect.  The  greater  the  antic/uity  the 
more  general  Is  that  view,  until  we 
reach  an  age  when  interest  as  such 
received  no  recognition  from-  the 
courts.  It  was,  at  most,  permit^d 
to  juries  as  a  method  of  punishment 
of  a  wrongdoer.  In  modem  times 
Interest  has  come  to  be  recognized 
as  a  legal  right  enjoyed  by  a  claim- 
ant, not  merely  as  a  mulct  imposed 
on  a  defendant.  Laycock  v.  Parker, 
108  Wis.  161,  179,  79  NW  827.  Treat- 
ment of  interest  as  damages,  and  in 
the  discretion  of  the  jury,  is  still 
maintained  to  some  extent,  more  in 
England  than  In  America.  In  the  lat- 
ter, that  view  Is  becoming  more  and 
more  confined  to  classes  of  recovery 
where  the  whole  subject  of  damages, 
as  measured  by  money,  rests  in  the 
discretion  of  the  jury;  such  as  for 
personal  injuries,  defamation,  and  the 
like,  where,  as  it  is  said,  the  injury, 
has  no  real  money  value.  Perley, 
Interest,  p.  194.  In  such  cases  the 
rule  amounts  to  no  more  than  that 
the  lapse  of  time  may,  in  the  judg- 
ment of  the  jury,  have  increased  the 
damages,  and  in  estimating  such  in- 
crease they  may  use  legal  rates  of 
interest  as  a  basis.  On  the  other 
liand  is  that  class  of  cases  where  the 
damage  is  of  a  pecuniary  charac- 
ter, measurable  In  money  with  rea- 
sonable certainty,  as  where  the  con- 
duct of  the  defendant  has  deprived 
the  plaintiff  of  money  or  of  property 
of  reasonable  definite  money  value. 
In  that  class  of  cases  the  trend  of 
modern  decision  Is  to  the  proposition 


ered,  a  recovery  cannot  be  had  in  other  eases.** 

Actioiu  based  on  statutw.  Where  the  right  of  ac- 
tion is  given  by  statute  and  the  measure  of  damages 
is  Axed,  interest  cannot  be  allowed  unless  provided 
for  by  the  statute.*'  So  where  the  damages  are  in 
the  nature  of  a  penalty  fixed  by  statute  without  aiiy 
reference  to  fault  or  neglect  on  the  part  of  defend- 
ant, interest  should  not  be  allowed.** 

Wben  exemplary  damages  repoverable.  In  the 
case  of  a  tort  when  a  recovery  of  exemplary  dam- 
ages may  be  had,  interest  cannot  be  allowed  on  the 
sum  awarded  "by  the  jury.*' 

Delay  due  to  plaintiff.  Where  delay  in  receiving 
compensation  for  an  injuiy  is  due  to  the  fault  of 


that  full  compensation  can  be  made 
only  by  requiring  reimbursement  of 
the  money  value  and  the  interest  such 
money  would  presumably  have  earned 
in  the' hands  of  the  party  deprived 
of  it.  Interest  Is  allowed  as  dam- 
ages, it  is  true,  but  as  compensatory 
damages,  measured  according  to  a 
certain  rule  of  law  which  courts  are 
bound  to  apply  and  not  to  leave  sub- 
ject to  the  discretion  of  juries." 
Shaw  V.  Oilbert,  111  Wis.  166,  196, 
86   NW   188. 

Zntarast  as  slMMat  of  damages  la 
aotlani 

Against   carrier  of  freight   see  Car- 
riers I  618. 
For  conversion  see  Trover  and  Con- 
version  [38  Cyc  2090], 
For   trespass   see   Trespass    [38    Cyo 
1187]. 

Of    replevin    see    Replevin    [84    Cyc 
1560]. 

44.  See  statutory  provisions;  and 
Hegar  v.  De  Oroat.  3  N.  D.  354,  06 
NW  150;  Uhe  v.  Chicago,  etc.,  R.  Co., 

3  S.  D.  663,  64  NW  601. 

8S.  See  statutory  provisions;  and 
King  V.  Southern  Pac.  Co.,  109  CaL 
96,  41  P  786,  29  LRA  755;  Schmidt  v. 
Nunan,  63  Cal.  371;  Hollister  v.  Dona- 
hoe,   16  S.  D.  206,  92  NW  12. 

88.  Denver,  etc.,  R.  Co.  v.  Moyna- 
han,  8  Colo.  56,  5  P  811;  Denver,  etc, 
R.  Co.  V.  Conway,  8  Colo.  1,  6  P  142, 
64  AmR  687;  Oeohegan  v.  Union  El. 
R.  Co.,  266  HI.  482,  107  NE  786,  Ann 
Ca8l916B  762;  Robertson  v.'  Oreen, 
18  La.  Ann.  128;  Oreen  v.  Oarcla,  8 
La.  Ann.  702;  Morgan  v.  Bell,  4  Mart. 
(La.)  616;  Hlgglns  Oil,  etc.,  Co.  v. 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co., 

4  La.  A.  (Orleans)  36;  Palmer  v.  Mur- 
ray, 8  Mont.  312.  21  P  126;  Randall  v. 
Oreenhood,   3  Mont.    606. 

87.  Blair  v.  Sioux  City  etc.,  R. 
Co.,  (Iowa)  73  NW  1053;  Hopper  v. 
Chicago,  etc.,  R.  Co.,  91  Iowa  639,  60 
NW  487;  Brentner  v.  Chicago,  etc.,  R. 
Co..  68  Iowa  530.  23  NW  245,  27  NW 
605;  Atchison,  etc.,  R.  Co.  v.  Oabbert, 
34  Kan.  132.  8  P  218;  Blodgett  v.  Park. 
76  N.  H.  435,  84  A  42,  AnnCtesl913B 
853  [clt  Cyc];  Houston  etc.,  R.  Co. 
v,   Muldrow,   54    Tex.   233. 

[a]  nioatratloB^— Under  a  statute 
of  a  penal  character,  allowing  treble 
damages,  attorney's  fees,  and  costs, 
as  compensation  for  damages  sus- 
tained a  party  Is  not  entitled  t6  in- 
terest from  the  time  the  cause  of 
action  accrued.  Blair  v.  Sioux 
City,  etc.,  R.  Co.,  (Iowa)  73  NW 
1053. 

88.  Jean  v.  Sandiford.  89  Ala.  317; 
Blair  v.  Sioux  City,  etc..  R.  Co., 
(Iowa)    73    NW   1063. 

89.  Oa. — Ratteree  v.  (Chapman,  79 
Qa.   674,    4    SE   684. 

Ind. — Wabash  R.  Co.  v.  Williamson, 
3  Ind.  A.  190,  29  NE  456;  Chicago,  etc.. 
R.  Co.  V.  Barnes.  2  Ind.  A.  213,  28  NB 
828 

Iowa. — Dunshee  v.  Standard  OH  Co., 
132  NW   371.   126   NW   342. 

Ky. — Schulte  v.  Louisville,  etc.,  R. 
Co.,  128  Ky.  627,  635,  108  SW  941,  S3 
KyL  31   [olt  Cyc]. 

Me. — Skowhegan  Bank  v.  Cutler,  62 
Me.   509. 

Mo. — Wade  V.  Missouri  Pac.  R.  Co., 
78  Mo.  362. 

Pa. — McCloskey  v.  Powell,  8  Pa. 
Co.  22. 
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plaintiff  himself,  interest  will  not  be  allowed.*** 

[i  145]  (b)  Wrongs  to  Penon.  The  general 
rale  in  the  absence  of  statute  is  that  interest  cannot 
be  awarded  as  damages  in  acticMis  for  personal  in- 
jury,*^ nor  can  damages  be  awarded  for  detention 
of  the  supposed  amount  due,*^  although  there  is  au- 
thority to  the  contrary."  By  statute,  however,  in 
some  jurisdictions  interest  may  be  given  in  the  dis- 
cretion of  the  jury.**  In  admiralty  interest  is  not 
allowable  until  the  extent  of  the  damages  is  judicial- 
ly ascertained."'    Where  money  has  been  expended 


because  of  a  personal  injury,  it  has  been  held  that 
the  jury  may  in  its  discretion  allow  interest  thereon.** 
[\  146]  (c)  Wronga  to  Personal  Property,  h 
an  action  for  an  injury  to  personal  property,  plain- 
tiff, in  some  jurisdictions,  is  not  entitled  to  interest 
as  such,"  but  the  jury  in  their  discretion  may  eon- 
sider  the  delay  caused  by  defendant  as  incident  to  a 
determination  of  the  amount  of  the  loss.**  In  other 
jurisdictions  in  case  of  wrongs  resulting  in  deprecia- 
tion or  destruction  of  personalty,  an  allowance  of 
interest  as  such  is  a  matter  of  lUscretion,**  and  ae- 


9<^  Thompson  t.  Boston,  etc.,  A. 
Co..  E8  N.  H.  524;  McPherson  v.  Pitts- 
burg R.  Co.,  50  Fa.  Super.  233;  Hall 
V.Pennsylvania  R.  Co.,  23  Pa.  Dlst.  939. 
[a]  niuatntton. — Interest  will  not 
be  allowed  In  an  action  to  recover 
for  damages  by  fire  where  defendant 
before  suit  offered  to  pay  more  than 
the  amount  ultimately  recovered  as 
damages  by  plaintiff.  Thompson  v. 
Boston,  etc.,   R.  Co.,  68   N.  H.   524. 

Cb]  AiwUeatiOBa  of  ml*. — (l)  If 
plaintiff  delays  his  own  verdict  by 
moving  for  a  new  trial,  which  motion 
is  suBsequently  refused,  the  Interest 
can  be  computed  only  to  the  date 
when  the  verdict  was  first  rendered. 
WUllams  T.  Smith,  2  Cal.  (N.  T.)  253. 
(2)  Where,  in  an  action  against  the 
surface  tenant  for  the  unauthorised 
mining  of  coal,  plaintiff's  demand  was 
grossly  excessive,  interest  was  not 
recoverable  as  compensation  for  de- 
tention. Kingston  V.  Liehigh  Valley 
Coal  Co.,  241  Pa.  481,  88  A  768.  (3> 
In  an  action  to  recover  damages  for 
Injury  to  land,  where  the  claim  was 
for  fifty  thousand  dollars,  while  the 
verdict  was  for  only  six  thousand 
two  hundred  dollars,  and  the  claim 
was  strongly  insisted  upon  In  its  en- 
tirety at  the  trial,  and  at  no  time 
did  plaintiff  offer  to  receive  less  than 
his  original  demand,  damages  award- 
ed by  the  Jury  for  detention  of  the 
payment  of  plaintiff's  claim  were 
properly  disallowed  by  the  court. 
Pierce  v.  Lehigh  Valley  C6al  Co.,  2^2 
Pa.  170.  81  A  142.  (4)  A  gross  dis- 
crepancy between  an  amount  claimed 
in  an  accident  case,  and  the  amount 
found  by  the  Jury,  is  a  pertinent  con- 
sideration in  determining  whether 
compensation  for  delay  in  the  pay- 
ment of  damages  arising  out  of  a  tort 
should  be  awarded.  McPherson  v. 
Pittsburg   R.   Co.,    SO   Pa.   Super.   233. 

91.  U.  S. — Burrows  v.  Lownsdale. 
13S  Fed.  250,  66  CCA  650. 

D.  C. — Costello  V.  District  of  Co- 
lumbia, 21  D.  C.  608. 

Ga. — Western,  etc.,  R.  Co.  v.  Toung, 
81  Qa.  397,  7  SE  912,  12  AmSR  320: 
Ratteree  v.  Chapman,  79  Oa.  574,  4 
SB  684;  Central  R.  Co.  v.  Sears,  66 
Oa.  499.  But  see  Georgia  R.,  etc.,  Co. 
V.  Garr,  57  Qa.  277,  24  AmR  492 
(where  interest  was  allowed  as  part 
-of  the  damages  recovered  for  the 
death  of  a  person  caused  by  the  tort 
of  the  railroad  company). 

Iowa. — Staley  v.  Forest,  167  Iowa 
188,    138    NW   441. 

La. — Bommarius  v.  New  Orleans  R., 
etc..  Co.,  123  La.  616,  49  S  213. 

Me. — Sargent  v.  Hampden,  38  Me. 
681. 

Mass. — Cochran  v.  Boston,  211 
Mass.  171.  97  NE  1100,  39  LRANS 
120,    AnnCa8l913B    206. 

Mo. — Marshall  v.  Schricker,  63  Mo. 
308.  See  Elagan  v.  Missouri  Pac.  R. 
Co.,  6   Mo.   A.   594  mem. 

N.  Y. — Norton  v.  Erie  R.  Co.,  83 
Misc.    159.    144    NTS    656. 

N.  C. — Penny  v.  Atlantic  Coast  Line 
R.  Co.,  161  N.  C.  628.  77  SE  774,  Ann 
Ca8l914D    992. 

Pa. — Pittsburgh  Southern  R.  Co.  v. 
Taylor,  104  Pa.  306,  49  AmR  680; 
McPherson  v.  Pittsburg  R.  Co.,  60 
Pa.    Surer.    233. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Wallace,  91  Tenn.  36,  38,  17  SW  882, 
14    LRA    648. 

Tex. — Texas,  etc,   R.   Co.   v.  Carr, 


91  -Tex.  332,  43  SW  18  [rev  (Civ.  A.) 
42   SW  126]. 

Utah. — Nichols  v.  Union  Pac.  R. 
Co.,  7  Utah  610,  27  P  693. 

Man. — Ham  v.  Canadian  Northern 
R.  Co.,  22  Man.  480,  7  DomLR  812. 

"I^e  error  of  the  Court  below  was 
in  the  assumption  that  a  like  measure 
of  damages  is  applied  in  this  class 
<>f  cases  as  In  that  of  Injury  to  prop- 
erty effecting  its  destruction  or  con- 
version, or  other  unlawful  or  frau- 
dulent misappropriation  or  detention 
of  property  or  money,  in  which  the 
rule  applied  by  the  Circuit  Judge  Is 
held  to  be  a  proper  one,  not  on  the 
theory,  even  in  this  class  of  eases, 
that  interest  as  such  is  due>  but  that 
the  plaintiff  is  entitled  to  the  fixed 
sum  of  money  or  definite  money  value 
of  property  converted  or  destroyed, 
and  the  Jury'  may  give  as  damages 
an  amount  equal  to,  interest  on  the 
value  of  the  property.  But  such 
rule  applies  alone  to  such  cases,  and 
not  to  that  of  personal  Injury,  which 
does  not  cease  when  inflicted  and  is 
not  susceptible  of  definite  and  ac- 
curate computation.  It  never  cre- 
ates a  debt  nor  becomes  one  until 
it  is  judicially  asc^tained  and  deter- 
mined. Only  from  that  time  o!an  it 
draw  interest,  and  Interest  or  dam- 
ages cannot  at  any  preceding  time 
be  added  to  It  without  changing  and 
superadding  a  new  element — never 
given  In  this  State  or  any  other  in 
a  similar  case,  so  far  as  our  investi- 
gati(in  has  discovered."  Louisville, 
etc.,  R.  Ck>.  V.  Wallace,  supra. 

AoUon  for  dMrtli  br  wroncfd  aot 
see  Death. 

95.  Jacobson  v.  U.  8.  Gypsum  Co., 
150  Iowa  330,  130  NW  122;  Wltmer  v. 
Bessemer,  etc.,  R.  Co.,  241  Pa.  112, 
88  A  314;  McOonnell  v.  Pittsburgh  R. 
Co.,  234  Pa.  396,  83  A  282;  Holtham 
V.  Scranton  R.  Co.,  16  Pa.  Dlst  401; 
Loulsvltle,  etc.,  R.  Co.  v.  Wallace,  91 
Tenn.  35.  17  SW  882,  14  LRA  648. 
But  see  Zlpperlein  v.  Pittsburg,  etc., 
R.  Co..  8  OhS&CP  587  (holding  that 
ii^terest  Is  not  allowable  as  part  of 
the  damages  in  an  action  for  per- 
sonal injuries,  although-  the  jury  In 
estimating  the  damages  may  consider 
the  length  of  time  which  has  elapsed 
since  the  accident  occurred);  Smith  v. 
E3ast  Mauch  Chunk,  3  Pa.  Super.  495 
(to  same  effect) ;  Bentx  v.  Johnson,  21 
Pa.  Dlst.  1068  (holding  that  Interest 
might  be  allowed  on  an  item  award- 
ed for  deprivation  of  earnings). 

93.  Blunt  V.  Montpelier,  etc.,  R. 
Co.,  89  Vt.  152,   94  A  106. 

9*.  Ell  V.  Northern  Pac  R.  Co.,  1 
N.  D.  336.  48  NW  222,  26  AmSR  621, 
12  LRA  97. 

96.  The  Argo,  210  Fed.  872,  127 
CCA>456. 

98.  Washington,  etc,  R.  Co.  v. 
Hlckey,    12  App.    (D.   C.)    269. 

97.  Western,  etc.,  R.  Co.  v.  Brown, 
102  Ga.  13,  29  SE  130;  Chattanooga, 
etc.,  R.  Co.  V.  Palmer,  89  Ga.  161,  15 
SE  34;  Western,  etc.,  R.  Co.  v.  Mc- 
Cauley,  68  Ga.  818;  Frazer  v.  Blge- 
low  (Jarpet  Co.,  141  Mass.  126,  4  NE 
620;  Plymouth  Tp.  v.  Graver,  126  Pa. 
24,  17  A  249.  11  AmSR  867;  Ide  v. 
Boston,  etc,  R.  Co.,  83  Vt.  66,  74  A 
401.  See  Plsher  v.  New  Orleans  An- 
chor Line,  15  Mo.  A.  577  mem.  But 
see  Allegheny  v.  Campbell,  107  Pa. 
630,  62  AmR  478  (holding  that  plain- 
tiff   was    entitled    to    Interest   as   of 


right  In  an  action  for  the  destruction 
of  property  by  negligenae). 

98.  Seaboard  Air-Line  R.  (^.  t. 
Gnann,  142  Ga.  381,  82  SE  10«(: 
Western,  etc.,  R.  Co.^  v.  Calhoun,  104 
Ga.  384,  30  SE  868;  Western,  etc,  R 
Co.  V.  Brown,  102  Ga.  13,  29  SE  130; 
Western,  etc.,  R.  Co.  v.  McCauIey.  6S 
Ga.  818;  Brown  v.  South  Western  R 
Co.,  36  Ga.  377;  Ckilller  v.  Lyons,  it 
Ga.  648;  Georgia  Cent  R.  Ck>.  v.  But- 
ler Marble,  etc,  Co.,  8  Ga.  A.  1.  tS 
SE  775;  Albany,  etc.,  R.  (3o.'v.  Wheel- 
er, 6  Ga.  A.  270,  64  SE  1114;  Frazer 
v.  Bigelow  Carpet  Co..  141  Mass.  126. 
128,  4  NE  620;  Plymouth  Tp.  v.  Gra- 
ver, 125  Pa.  24,  17  A  249,  11  AmSR 
867;  Mead  v.  Central  Pennsylvitnia 
Tract.  Co.,  54  Pa.  Super.  400;  Ide  v. 
Boston,  etc,  R.  Co.,  83  Vt.  66,  74  A  101. 

"We  have  heard  no  reason  sug- 
gested why,  if  a  plaintiff  has  been 
prevented  from  having  his  damages 
ascertained,  and,  in  that  sense,  has 
been  kept  out  of  the  sum  that  would 
have  made  him  whole  at  the  time,  so 
long  that  that  sum  is  no  longer  an 
indemnity,  the  Jury,  in  their  dlacre- 
tloi,  and  as  incident  to  determining 
the  amount  of  the  original  loss,  may 
not  consider  the  delay  caused  by  the 
defendant.  In  our  opinion  they  may 
do  so;  and,  if  they  do,  we  do  not  see 
how  they  can  do  it  more  justly  than 
by  taking  interest  on  the  original 
damage  as  a  measure."  Frazer  v. 
Bigelow   Carpet   Co.,    supra. 

[a]  In  Taua  (-1)  In  the  case  of 
the  wrongful  destruction  of  property, 
interest  is  not  recoverable  by  that 
name  upon  the  value  of 'the  property 
destroyed  unless  there  is  a  prayer 
for  Interest.  Houston,  etc,  R  (^.  T. 
Lewis,  (Civ.  A.)  185  SW  693;  Oulf. 
etc.,  R.  Co.  v.  Jackson.  (Civ.  A)  86 
SW  47  [rev  on  other  grounds  99  Tex 
343,  89  SW  968];  Houston  C&T  Wheel. 
etc.,  Co.  V.  Smith,  (Civ.  A.)  160  SW 
435;  Kansas  City,  etc,  R.  Ck>.  v.  West 
(Civ.  A.)  149  SW  206;  Ft.  Worth,  etc, 
R.  Co.  v.  Montgomeryj  (Civ.  A.)  141 
SW  813;  St.  Louis,  etc.,  R.  Co.  v. 
Hooser,  44  Tex.  Civ.  A.  229.  97  SW 
708;  Texas,  etc,  R.  Co.  v.-  Smissen. 
31  Tex.  Civ.  A.  649.  73  SW  42.  (2) 
The  jury  may  allow  Interest  upon  a 
sum  as  damages,  in  case  in  allowing 
it  the  verdict  does  not  exceed  the 
amount  of  damages  claimed.  St. 
Louis,  etc.,  R.  Co.  v.  Hooser,  44  Tex. 
Civ.  A.  229,  97  SW  708;  San  Antonio, 
etc.,  R.  Co.  V.  Addison,  96  Tex.  61.  70 
SW  200;  Houston,  etc..  R.  Cc'  v.  Lew- 
is. (Civ.  A.)  185  SW  693;  Sanger 
V.  ThomasBon,  (Civ.  A.)  44  SW  408. 
(3)  Where  interest  la  prayed  for  It 
may  be  allowed  from  the  date  ot  the 
loss.  Moose  v.  Missouri,  etc..  R.  Co.. 
180  SW  225  [granting  writ  of  error 
(Civ.  A.)  179  SW  75];  Texas,  etc,  R 
Co.  v.  Erwin,  (Civ.  A.)  180  SW  ««!: 
Missouri,  etc..  R.  Co.  v.  Gray,  (CIt. 
A.)  160  SW  434;  Trinity,  etc.  R.  Co. 
V.  Doke,  (Civ.  A.)  152  SW  1174;  Ste- 
ger  v.  Barrett,  58  Tex.  Civ.  A.  Ml. 
124  SW  174:  Gulf,  etc,  R  O).  t- 
Graves.  45  Tex.  Civ.  A.  375,  Ml  SW 
488;  Gulf,  etc.,  .R.  Co.  v.  Sheperd, 
(Civ.  AJ  76  SW  800. 

99.  <?onn.— New  York,  etc,  R.  Co. 
V.  Ansonla  Land,  etc,  Co.,  72  Cw^ 
703.  705,  46  A  157. 

Ky. — Schulte  v.  Louisville,  etc,  R- 
Co.,  128  Ky.  627,  108  SW  941,  33  KyL 
31  [overr  so  far  as  irt  conflict  Onna- 
by  v.  .Johnson,  1  B.  Mon.  80]. 
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cording  to  the  -weight  of  authority  is,  where  the 
amount  of  the  loss  is  definitely  ascertainable,  allow- 
able as  of  right,'  and  by  that  name.^  So  according 
to  the  generally  accepted  rule,  interest  is  allowable 
as  of  right  in  trover  and  other  like  actions.'  But  in 
some  jurisdictions  under  the  general  rule  that  in- 
terest cannot  be  allowed  upon  unliquidated  damages 
for  an  injury  due  to  simple  negligence  which  does' 
'not  benefit  the  estate  of  the  wrongdoer,*  an  allow- 
ance of  interest  has  been  refused  in  cases  of  injury 
to  personalty.'  By  some  authorities  a  right  to  re- 
cover interest  in  the  case  of  unliquidated  damages 
to  personal  property  has  been  denied.* 

Mich. — Coan  v.  Brownstown  Tp., 
12«  Mich.  «Z6.  86  NW  130. 

Mo. — Sparr  v.  Wellman,  11  Mo.  2S0. 

N.  Y.— Wilson  V.  Troy,  60  Hun  183, 
14  NTS  721  raff  13S  N.  T.  96,  32  NB 
44,  31  AmSR  817.  18  LRA  448]; 
Hodge  T.  New  York  Cent.,  ato^  R.  Co.. 
27  Hun  394;  Orr  v.  New  YorK,  64 
Barb.  106;  Reiss  v.  New  York  Steam 
Co.,  69  N.  Y.  Super.  57,  12  NYS  657 
[rer  on  other  grounds  128  N.  Y.  103, 
:8  NE  M]-,  Stevens  T.  L.OW,  2  Hill 
132.  But  see  Greer  v.  New  York,  26 
N.  Y.  Super.  406  (holding  that.  In  an 
action  by  a  tenant  for  life  of  real 
estate  against  a  municipal  corpora- 
tion for  Injuries  to  buildings  on  the 
land  by  a  mob,  the  jury,  if  they  take 
as  the  measure  of  damages  the  value 
of  the  life  estate,  are  bound  to  add 
interest  upon  such  value). 

N.  C. — Harper  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  451,  77  SE 
415;  Rippey  v.  Miller,  46  N.  C.  479,  62 
AmD  177. 

Oh. — Hogg  v.  Zanesville  Canal,  etc., 
Co.,   5  Oh.  410. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Fort.    112    Tenn.     432,     80    SW     429. 

But  see  Wilson  v.  Sullivan,  17  Utah 
341,  53  P  994  (holding  that,  where 
goods  wrongfully  withheld  from  plain- 
tiff were  returned,  and  damages  were 
allowed  for  their  injury  and  deprecia- 
tion, and  no  conversion  was  alleged, 
it  was  error  to  allow  interest  for  the 
period  of  detention  of  such  goods). 

"Where  the  value  of  property  .14 
diminished  by  an  Injury  wrongfully 
inflicted  the  Jury  may.  In  their  dis- 
cretion, give  Interest  on  the  amount 
by  which  the  value  is  diminished 
from  the  time  of  the  injury."  Wilson 
V.  Troy,  135  N.  Y.  96,  105,  32  NE  44, 
31  AmSR    817,    18    LRA    449. 

"In  cases  of  trover,  replevljvand 
trespass.  Interest  on  the  value 'of 
property  unlawfully  taken,  or'  con- 
verted, is  allowed  by  way  of  danMiges, 
for  the  purpose  of  complete  Indem- 
nity of  the  party  injured,  and  It  Is 
difficult  to  see  why,  on  the  same 
principle.  Interest  on  the  value  of 
property  lost  or  destroyed,  by  the 
wrongful  or  negligent  act  of  an- 
other, may  not  be  Included  in  the 
damages."  PaV-rott  v.  Knickerbocker 
Ice  Co..  46  N.   Y.   361,    369. 

"He  who  wrongfully  destroys  the 
property  of  another  is  bound  to  make 
sood  the  loss  which  he  has  occa- 
«ioned,  and  the  sufferer  is  under  no 
ftuty  to  Inform  him,  unasked,  pre- 
cisely what  that  loss  Is.  If  it  be 
tlie  natural  consequence  of  the  in- 
jurious act,  and  as  in  this  case  Its 
amount  could  reasonably  be  ascer- 
tained by  due  inquiry  and  investiga- 
tion, then,  whatever  may  be  true 
under  other  circumstances,  the 
wrong-doer  who  neglects  to  ascertain 
It  ought  In  fairness.  If  it  becomes 
necessary  to  sue  for  compensation, 
to  l>e  made  to  pay  not  only  what  was 
thus  originally  due,  but  also  dam- 
ages for  his  delay  In  not  paying  It 
without  Judicial  compulsion."  New 
Tork,  etc.,  R.  Co.  v.  Ansonla  Land, 
etc.,  (To.,  supra. 

[a]  lUiiatnittoii. — In  an  action 
against  an  Innkeeper  for  the  loss  of 
goods  committed  to  his  charge,  the 
Jury  may  give  interest  upon  the 
amount  of  the  goods  lost,  by  way  of 
damages,  but  they  are  not  compelled 


to  give  such  damages.  Sparr  v.  Well 
man,  11  Mo.  230. 

1.  Ala. — Georgia  Pac.  R.  Co.  V. 
FuUerton,  79  Ala.  298;  Alabama  Great 
Southern  R.  Co.  v.  McAlpine,  76  Ala. 
113;  Borden  v.  Bradshaw,  68  Ala.  862; 
Fail  V.   Presley,  50  Ala.  342. 

Ark. — Hooten  v.  SUte,  119  Ark. 
334,  178  SW  310,  LRA1916C  684;  St 
trf>ulB,  etc.,  R.  (Do.  V.  Biggs,  60  Ark. 
169,    6    SW    724. 

Conn. — Regan  v.  New  York,  etc.,  R. 
Co.,  60  Conn.  124,  22  A  503,  26  AmSR 
306. 

Fla. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1, 
157,  9   S  661,   17   LRA  33,  65. 

Ind. — New  York,  etc.,  R.  Co.  v.  Ro- 
per, 176  Ind.  497,  509,  96  NE  468,  36 
LRANS  952;  Stevens  v.  Howerton,  49 
Ind.  A.  151,  96  NE  968,  970  [cit  Cyc], 
See  Wabash  R.  Co.  v.  Williamson.  3 
Ind.  A.  190,  29  NE  455;  Chicago,  etc., 
R.  Co.  v.  Barnes,  2  Ind.  A.  213,  28  NB 
328  (both  holding  allowance  .xliscre- 
tionary). 

Iowa.— Johnson  v.  Chicago,  etc.,  R. 
Co..  77  Iowa  666,  42  NW  612;  Arthur 
V.  Chicago,  etc.,  R.  Co.,  61  Iowa  648, 
17  NW  24;  Mote  v.  Chicago,  etc.,  B. 
Co.,  27  Iowa  22,  1  AmR  212. 

Mich. — Coan  v.  Brownstown  Tp., 
126  Mich.  626.  86  NW  130. 

Minn. — ^Varco  v.  Chicago,  etc.,  R. 
Co..   SO  Minn.  18,  18  NW  921. 

Nebr. — Buel  v.  Chicago,  etc.,  R.  Co., 
81  Nebr.  430,  116  NW  299;  Missouri, 
etc..  Trust  Co.  v.  Clark,  60  Nebr.  406, 
83  NW  202;  Union  Pac.  R.  Co.  v.  Ray, 
46  Nebr.  750,  65  NW  773;  Fremont, 
etc.,  R.  Co.  V.  Marley,  25  Nebr.  138, 
40  NW  948,    13  AmSR  482. 

S.  C. — ^Walker  v.  Southern  R.  Co., 
76  S.  C.  308.  56  SE  952. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Ma- 
tula,  19  SW  376;  Texas,  etc.,  R.  Co. 
v.  Tankersley,  63  Tex.  67;  Gulf,  etc., 
R.  Co.  V.  Jagoe,  (Civ.  A.)  32  SW  717; 
Clarendon  Land,  etc.,  Co.  v.  McClel- 
land, (Civ.  A.)  31  SW  1088;  Gulf,  etc., 
R.  Co.  V.  Dunlap,  (Civ.  A.)  26  SW 
655;  Gulf,  etc.,  R.  Co.  v.  Dunman,  6 
Ttx.  Civ.  A.  101,  24  SW  995;  Gulf,  etc.. 
R.  Co.  V.  Calhoun,  (Civ.  A.)  24  SW 
362;  Rio  Grande  R.  Co.  v.  Ooss,  5 
Tex.   Civ.   A.   454,   23   SW   529. 

Utah. — Pell  V.  Union  Pac.  R.  Co.,  32 
Utah  101.  108,  88  P  1003,  28  LRANS 
1,  13  AnnCas  1137  [quot  C^yc];  Wood- 
land V.  Union  Pac.  R.  Co.,  26  P  298; 
Rhemke  v.  Clinton,  2  Utah  230. 

Wis.— ^-Graham  v.  Chicago,  etc.,  R 
Co.,  53  Wis.  473.  10  NW  609;  Dea? 
V.  Chicago,  etc.,  R.  Co.,  43  Wis.  305; 
Whitney  v.  Chicago,  etc.,  R.  Co.,  27 
Wis.  327;  Chapman  v.  Chicago,  etc., 
R.  Co.,  26  Wis.  295,  7  AmR  81.  See 
McArthur  v.  Green  Bay.  etc..  Canal 
Co.,  34  Wis.  139  (holding  allowance 
discretionary). 

"It  seems  to  us  that  fixing  the 
compensation  at  the  value  of  the  de- 
stroyed property,  at  the  time  of  Its 
destruction,  and  In  addition  thereto 
the  legal  rate  of  interest  from  the 
time  of  the  destruction  to  the  day  of 
trial,  more  nearly  approximates  Jus- 
tice than  any  rule  that  has  been  rec- 
ognized, and  has,  besides,  the  merit 
of  certainty  and  elmpUclty."  New 
York,  etc.,  R.  Co.  v.  Roper,  supra. 

[a]  AppUoatloa  of  ml*.— A  claim 
for  the  conversion  of  a  bank  draft  of 
a  given  amount  Is  a  liquidated  claim, 
on    which    Interest   may   be   allowed. 


By  statate  in  some  juiisdictionB  in  ease  of  negli- 
gent injury  to  property  the  giving  of  interest  is  ^- 
cretionary  with  the  jury.^  Li  other  jorisdictions  no 
recovery  can  be  had  of  interest  for  the  wrongful 
injury  of  personal  property  where  not  provided  f«r 
by  statute,' 

Lota  of  use.  Where  damages  are  sought  for  an 
injury  to  property  and  also  damages  for  the  de- 
privation of  its  use,  interest  is  not  allowable,  since 
the  recovery  for  the  use  takes  the  place  of  in- 
terest.* 

[$  147]  (d)  Wrongs  to  Real  Property.  In  some 
jurisdictions,  in  actions  for  injuries  to  real  property, 

Hooten  v.  State,  119  Ark.  334,  178  SW 
310,    LRA1916C    584. 

[b]     la  aotloiui  for  tbs  wxonffol 
■•mu*   of   TMHMla    under    neutrality 


and  nonlntercourse  acts.  Interest  has 
been  awai-ded  upon  the  prime  cost  of 
the  vessel  and  cargo  from  the  time 
of  seisure.  Gelston  v.  Hoyt,  3  Wheat. 
(U.  S.)  246,  4  L.  ed.  381;  The  Anna 
Maria,  2  Wheat.  (U.  S.)  827,  4  L.  ed. 
262;  Murray  v.  The  Charming  Betsy, 
2   Cranch    (U.  S.)    64,   2   L.   ed.   208. 

[c]  Pruici'tJ  ion  hr  ball**,.— In- 
terest Is  recoverable  on  the  value  of 
property  lost  by  a  bailee,  from  the 
date  of  the  loss.  Mote  v.  Chicago, 
etc.,  R.  Co.,  27  Iowa  22,  1  AmR  212. 

a.     Rhemke  v.  Clinton,  2  Utah  230. 

3.  Fraaer  v.  Blgelow  Carpet  Co., 
141  Mass.  126,  4  NB  620. 

AUowanoe  of  Intareat  lai 
Action  for  delay  by  carrier  see  Car- 

■  rlers    {    453. 
Action  for  loss  or  injury  by  carrier 

see  Carriers    {    613. 
Replevin  see  Replevin  [34  Cyc  16601. 
Trespass  see  Trespass  [38  Cyc  1137]. 
Trover    see    Trover    and    Conversion 

[38  Cyc  2090]. 

4.  See  supra   S   144. 

5.  New  York,  etc.,  R.  Co.  v.  Es- . 
till,  147  U.  S.  691,  13  set  444,  37  L.  ed. 
292  (applying  Missouri  rule);  Ste- 
vens-Scott Grain  C^.  v.  Atchison,  etc., 
R.  Co.,  96  Kan.  1,  2,  149  P  744  [cit 
Cyc] ;  Latham  Mercantile,  etc.,  Co.  v. 
Harrod,  83  Kan.  323,  324,  111  P  432 
[cit  Cyc] ;  Reading  v.  Chicago,  etc., 
R.  Co..  188   Mo.  A.   41,   173  SW  451. 

B.  Toledo,  etc.,  R.  Co.  v.  Johnston, 
74  III.  83  (characterizing  as  mere 
dictum  the  statement  to  the  con- 
trary in  Chicago,  etc.,  R.  Co.  v.  Shults, 
55  111.  421);  Chicago,  etc.,  R  Co.  v. 
X>avl8.  54  ill.  A.  130  [aff  159  III.  53. 
42  NE  382,.  60  AmSR  143];  Oliver  v.. 
St.  Louis,  etc.,  R.  Co.,  (Mo.  A.)  190 
SW  361;  New  York  Polyclinic  Medical 
School  V.  Mason-Seaman  Transp.  Co., 
155   NYS   200. 

7.  See  statutory  provisions;  and 
Dewell  v.  Northern  Pac.  R.  Co., 
(Mont.)  170  P  753;  Uhe  v.  Chicago, 
etc.,  R.  Co.,  4  S.  D.  505.  57  NW  484 
(holding  that  an  Instruction  that  the 
Jury  shall  compute  Interest  on  such 
damages.  If  any,  as  they  may  find 
for   plaintiff  is  erroneous). 

8.  Denver,  etc.,  R.  Co.  v.  Moyna- 
han,  8  Colo.  56,  5  P  811;  Denver,  etc., 
R.  Co.  V.  Conway,  «  Colo.  1,  6  P  142, 
54  AmR  537;  Illinois  Cent.  R.  Co.  v. 
Cobb,  72  111.  148;  Randall  v.  Green- 
hood,    3    Mont.    506. 

9.  Schulte  V.  Louisville,  etc.,  R. 
Co.,  128  Ky;  627,  108  SW  941,  33 
KyL  31.  (compare  Wilson  v.  Sulli- 
van, 17  Utah  341,  S3  P  994  (holding 
that, '  where  goods  wrongfully  with- 
held from  plaintiff  were  returned,  and 
damages  were  allowed  for  their  in- 
Jury  and  depreciation,  and  no  con- 
version was  alleged.  It  was  error  to 
allow  interest  for  the  period  of  de- 
tention of  such  goods). 

[a]  AppUoatloas  of  role. — (1) 
Where  plalntlfTs  engine  was  thrown 
into  a  ditch  by  a  defective  bridge 
giving  way,  and  the  Jury  did  not  al- 
low him  anything  for  the  loss  of  the 
use  of  it,  he  was  entitled  to  recover 
Interest  on  Its  value  from  the  date 
of  the  accident.  Coan  v.  Browns- 
town  Tp.,  126  Mich.  628.  86  NW  130. 
(2)  Where  the  referee  allowed  plain- 
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interest  as  snch  cannot  be  awarded  as  damBges,'° 
althoogh  the  jury  may  consider  the  time  which  has 
elapsed  since  the  injury,  in  making  up  the  amount 
of  their  verdict.^*  In  other  jurisdictions  an  allow- 
ance of  interest  upon  the  amount  of  the  loss  by  way 
of  damages  is  within  the  discretion  of  the  jury,^' 
although  it  cannot  be  claimed  as  of  right;'*  and  in 
still  others  where  the  amount  of  the  injury  is  defi- 
nitely ascertainable  as  of  a  fixed  time,  interest  by 
way  of  damages  for  withholding  compensation  may 
be  allowed  as  of  right.'*  However,  on  the  other 
hand,  there  is  authority  to  the  effect  that  there  can 
be  no  recovery  of  interest  in  an  action  to  recover 
unliquidated  damages  for  an  injury  to  realty,''  or  in 
cases  of  injury  through  simple  negligence  where  no 
pecuniary  benefit  can  accrue  to  the  wrongdoer  by 
reason  of  the  injury.'*  Owing  to  the  conflicting 
state  of  the  authorities  it  is  possible  that  the  true 
rule  is,  as  has  been  stated,  that  the  question  depends 
upon  the  nature  of.  the  liability  and  of  defendant's 
duty  in  the  premises.'^ 

[\  148]     (e)    What  Law  OoTems.    Where  dam- 


tiff  damages  to  the  extent  of  the 
value  of  his  horse,  lost  by  occasion 
of  a  collision  of  boats  at  Schenectacly, 
and  added  thereto  interest  up  to  the 
time  of  making  his  report  it  was 
held  that  it  was  error  to  allow  an- 
other sum  as  damages  for  the  loss 
of  the  use  of  plaintiff's  horse  in  tow- 
ing his  beat  to  Rome.  Hdwards  v, 
Beebe,  48  Barb.  (N.  Y.)  108. 

10.  Parrott  v.  Housatonic  K.  Co., 
47  Conn.  675;  Qress  Lumber  Co.  v. 
Coody,  104  Qa.  611,  30  SB  810;  Bmer- 
son  V.  Schoonmaker,  135  Pa.  437,  19 
A  1025;  Campbell  v.  Baltimore,  etc., 
R.  Co.,  68   Pa.   Super.   241. 

11.  Parrott  v.  Housatonic  R.  Co., 
47  Conn.  575;  Oress  Lumber  Co.  v. 
Coody,  104  Ga.  611,  30  SB  810;  Bm- 
erson  v.  Schoonmaker,  135  Pa.  437,  19 
A  1026;  Campbell,  v.  Baltimore,  etc., 
B.  Co.,  58  Pa.  Super.  241.  But  see 
Bare  v.  Hoffmann,  79  Pa.  71,  21  AmR 
42  (holding  that  interest. may  be  al- 
lowed by  the  Jury). 

[a]    ZUnatxatloii In   the   trial   of 

a  suit  for  damages  for  a  trespass  to 
realty,  the  Jury  may  add  to  tjie 
amount  of  damages  Interest  thereon 
from  the  date  of  their  accrual.  Qress 
Lumber  Co.  v.  Coody,  104  Qa.  til,  SO 
SB  810. 

tb]  AvsiUoa>tUin.  ■  of  rule. — In  as- 
certaining the  damages  for  a  trespass 
to  lands  and  removing  material  there- 
from, the  Jury  may^  In  their  discre- 
tion, add  to  the  value  of  the  material 
taken  interest  thereon  at  six  per  cent 
per  annum,  without  flndlng,  as  In 
suits  on  contract,  that  there  has 
been  unreasonable  delay  of  payment. 
Pittsburgh,  etc..  K.  Co.  v.  Swinney, 
97   Ind.   586. 

la.  U.  S. — Hammond  v.  U.  S.,  246 
Fed.  40,    158   CCA   266. 

D.  C. — ^Hetzel  v.  Baltimore,  etc.,  R. 
Co.,   17  D.  C.   1. 

Ga. — McConnell  v.  Slappey,  184  Ga. 
96,  67  SB  440;  Qress  Lumber  Co.  v. 
Coody,  104  Ga.  611,  SO  SE  810. 

Iowa. — Black  v.  Minneapolis,  etc., 
R,  Co.,  122  Iowa  32,  96  NW  984. 

Mass. — Prazer  v.  Bigelow  Carpet 
Co.,   141  Mass.   126,   4   NB  620. 

MIcl). — Kenflrlck  v.  Towle,  60  Mich. 
86.1,  27  NW  567,  1  AmSR  526;  Lucas 
T.  Wattles,  49  Mich.  380,  13  NW  782. 

N.  T. — Moore  v.  New  York,  Bl.  R. 
Co.,  126  N.  Y.  671,  27  NB  791;  Dur- 
y,je  V.  New  York,  96  N.  Y.  477;  Maira 
V.  Manhattan  Real  Bst.  Assoc.  89 
N.  Y.  498;  Walrath  v.  Redfield,  18 
N.  Y  457:  Jamleson  v.  New  York,  etc., 
R.  Co.,  11  App.  Div.  60,  42  NYS  915 
[a«  162  N.  Y.  630  mem,  57  NB  1113 
mem];  Brush  v.  Long  Island  R.  Co., 
10  App.  Div.  636,  42  NYS  103  [aff 
158  N.  Y.  742  mem,  63  NB  1123 
mem];  Ludlow  v.  Yonkers,  43  Barb. 
498.    But  see  Sayre  v.  State,  123  N.  Y. 


291.  25  NB  163  (holding  that  interest 
could  not  be  allowed  where  damages 
were  entirely   unliqudated). 

Oh. — Lawrence  R.  Co.  v.  Cobb,  36 
Oh.  St.  94. 

13.  Moore  v.  New  York  Bl.  R.  Co., 

126  N.  Y.   671,  27  NB  791. 
[a]     Xlliurtratloii. — In  an  action  for 

damages  to  the  rental  value  of  prop- 
erty by  the  erection  of  an  elevated 
railroad,  while  the  Jury  have  the 
right  in  their  discretion  to  award 
interest,  it  is  error  to  charge  that 
they  must  do  so.  Moore  v.  New  York 
El.  R.  Co..  126  N.  Y.  671,  27  NB  791. 

14.  Conn. — New  York,  etc,  R.  Co. 
v.  Ansonia  Land,  etc.,  Co.,  72  Conn. 
703,  46  A  157. 

Ind. — New  York,  etc.,  R.  Co.  v. 
Roper,  176  Ind.  497,  9<  NB  468.  36 
LRANS  952.  Compare  Pittsburgh, 
etc..  R.  Co.  y.  S77inr»y,  97  Ind.  686 
(holding  that,  where  gravel  had  been 
wrongfully  removed  from  land,  the 
Jury  might  In  their  discretion  add  in- 
terest to  the  value  of  the  material 
taken). 

Iowa. — Collins  v.  Gleason  Coal  Co., 
140  Iowa  114,  116  NW  497,  118  NW 
86,  18  LRANS  736;  Black  v.  Minne- 
apolis, etc.,  R.  Co.,  122  Iowa  32,  96 
•NW  984;  Burdick  v.  Chicago,  etc,  R. 
Co.,   87  Iowa  384,   64   NW  439. 

Md. — Baltimore  Bldg.  Assoc.  No.  2 
V.  Grant,   41   Md.   660. 

Oh. — Upson  Coal,  etc.,  Co.  v.  Wil- 
liams, 28  Oh.  Cir.  Ce.  888. 

Wis. — Bagnall  v.  Milwaukee,  166 
Wis.    642„  146  NW   791.  ' 

[a]  CompooBd  tllt«>Mt<— In  a  auit 
to  restrain  a  continuing  trespass,  in- 
terest on  the  damages  is  not  to  be 
compounded  annually.  Lonsdale  Cte. 
v.  Woonsocket,  25  R.  I.  428,  66  A  448. 

[b]  AppUcatloii  of  ml*.— One 
whose  property  in  the  city  of  New 
York  has  been  destroyed  by  an  or- 
der of  the  city  officers  to  prevent  the 
spreading  of  a  conflagration  is  en- 
titled to  interest  on  the  value  of  the 
property  from  the  time  of  its  de- 
struction. New  York  v.  Pentx,  24 
Wend.    (N.    Y.)    668. 

15.  Perkins  v.  Blauth,  163  Cal.  782, 

127  P  60;  Geohegan  v.  Union  Bl.  R. 
Co..  266  111.  482,  107  NB  786,  AnnCas 
1916B  762;  Chicago  v.  Allcock,  86  111. 
384;  Robertson  v.  Green,  18  La.  Ann. 
28;  Wright  v.  Abbott,  6  La.  Ann.  569; 
Qoldenbow   v.   Wright,   13   La.   871. 

16.  Qerst  v.  St.  Louis.  185  Mo.  191. 
84  SW  34,  105  AmSR  580. 

17.  Chamberlain  v.  Des  Moines, 
172  Iowa  500.  154  NW  766.  See  Spen- 
cer V.  Registrar  of  Titles,  103  L.  T. 
647  (where  interest  was  refused 
where  claimed  as  mesne  proflts). 

18.  New  York,  etc.,  R.  Co.  v.  Bs- 
tlU,  147  U.  S.  591,  13  set  444,  37  L. 
ed.  292;  Bischoffshelm  v.  Baltser.  21 


ages  are  recovered  for  a  tort,  and  interest  is  sought 
as  an  element  of  such  damages,  its  recovery  is,  ac- 
cording to  some  authorities,  governed  by  the  law  of 
the  place  where  the  tort  was  committed."*  In  other 
cases  the  law  of  the  place  where  suit  is  brought  has 
been  held  to  control.'* 

.  [i  149]  (S)  Equity.  Interest  is  allowed  in 
some  cases  by  courts  of  equity  when  it  would  not 
be  recoverable  at  law.'"  In  such  cases  it  is  allowed 
or  refused' by  the  court  in  the  exercise  of  a  sound 
discretion.*'  The  allowance  of  interest  upon  an  un- 
liquidated demand  is  a  matter  of  discretion,**  espe- 
cially in  a  case  of  wrongful  diversion  of  fnnds.*^ 
Where,  although  a  suit  is  brought  in  equity,  the 
claim  does  not  depend  upon  a  principle  of  equity 
jurisdiction,  the  court  has  no  discretion  to  allow 
interest  as  a  matter  of  equity.** 

[$  150]    2.    PhyBical  Pain  and  Suffering.    Physi- 
cal or  bodily  pain  and  suffering  in  consequence  of  ai 
wrong  occasioning  an  injury  to  the  person  is  a  proper 
element  of  damages.*''     Inconvenience,  althq,ugh  re- 
sulting naturally  from  physical  pain,  does  not  consti- 

Fed.  531;  Holmes  v.  Barclay,  4  La. 
Ann.  64;  Bkins  v.  East-India  Co.,  1  P. 
Wms.  395,  24  Reprint  441. 

[a]  niaatnctlon. — Interest  may  be 
allowed  as  part  of  the  damages  in  an 
action  for  a  tort  committed  in  an- 
other   state.    In    which    a    Jury    could 


have  included  it  in  their  assessment. 
Holmes  v.  Barclay,  4  La.  Ann.    64. 

19.  Temple  v.  Beldlng,  1  Root 
(Conn.)  314;  Aver  v.  TUden.  15  Gray 
(Mass.)  178,  77  AmD  SS6r  E:aton  v. 
Melius,  7  Qray  (Mass.)  666;  Barrin- 
ger  V.  King,  5  Qray   (Mass.)   9. 

20.  Woeri  v.  Schumacher,  161 
N.    Y.    630,    66   NB   72. 

81.  Carrlngton  v.  Thomas  C.  Bass- 
hor  C^>.,  119  Md.  878.  86  A  1030: 
Woerz  v.  Schumacher,  161  N.  Y.  630. 
5<  NB  72. 

aa.  Dresser  v.  Bates,  250  Fed.  525; 
Pennsylvania  Steel  Co.  v.  New 
York  City  B.  Co.,  198  Fed.  778.  117 
CCA  660;  Adams  Express  Co.  v.  Mc- 
Donald, 1  Bush  (Ky.)  32;  Gray  v. 
Reeves,  69  Wash.  374.  186  P  162; 
Dreyfus  v.  Peruvian  Guano  Co.,  42 
Ch.  D.  66.  Compare  Ryckman  v.  Par- 
kins. 6  Paige  (N.  Y.)  643  (holding 
that  as  a  general  rule  a  court  of 
equity  does  not  allow  interest  on  un- 
llqiUda^d  demands). 

MS.  Pennsylvania  Steel  Co.  v. 
New.^ork  City  R.  Co..  198  Fed.  778. 
117  .(X:a  560;  Gray  v.  Reeves.  (9 
Wa.sb.  374.  It5  V  162. 

34.  Great  Northern  R.  Ck>.  v. 
Philadelphia,  etc..  Coal,  etc,  Co.,  242 
Fed.   799,  155  CCA   387. 

as.  U.  S.— Vicksburg,  etc,  R.  Co. 
v.  Putnam,  118  U.  S.  645,  7  SCt  1,  30 
L.  ed.  257;  Wade  v.  Leroy,  20  How. 
34,  15  L.  ed.  813;  Panama  R.  Ck>.  v. 
Bosse,  239  Fed.  303,  152  CCA  291  (ap- 
plying Civ.  Code  of  the  Republic  of 
Panama  arts  2341,  2366);  Illinois 
Cent.  R.  Co.  v.  Nelson,  212  Fed.  6». 
128  CCA  525;  The  William  Branfoot 
v.  Hamilton,  52  Fed.  390,  3  CCA  166; 
Eddy  v.  Wallace.  49  Fed.  801,  1  CCA 
436  [app  dism  163  U.  S.  685  mem.  16 
SCt  1200  mem,  41  L.  ed.  312  meml: 
Union  Pac.  R.  Co.  v.  Jones,  49  Fed. 
343,  1  CCA  282  [app  dism  163  U.  S. 
709  mem,  16  SCt  1207  mem,  41  L.  ed. 
810  mem];  Grant  v.  Union  Pac.  R. 
Co.,  46  Fed.  673;  Davidson  v.  South- 
ern Pac  Co.,  44  Fed.  476;  Saldana  v. 
Galveston,  etc.,  R.  Co.,  43  Fed.  862; 
Campbell  v.  Pullman  Palace-Car  Co., 
42  Fed.  484  [aff  164  U.  8.  613,  14  SCt 
1151,  38  L.  ed.  1069];  Carpenter  v. 
Mexican  Nat.  R.  Co.,  39  Fed.  315  [app 
dism  140  U.  S.  689,  11  SCt  1024.  36  L. 
ed.  6011;  Paddock  ▼.  Atchison,  etc. 
R.  Co.,  87  Fed.  841,  4  LRA  281;  An- 
thony V.  Louisville,  etc.,  R.  CJo.,  27 
Fed.  724  [aff  132  U.  S.  U2.  10 
SCt  53,  33  L.  ed.  301];  Boyle  y.  Case, 
18   Fed.   880,   9  Sawy.  886;  Sacord  v. 
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St.  Paul,  eto.,  R.  Co..  18  Fed.  tZl.  6 
McCrary  516;  Beardsley  v.'  Qwann,  3 
F.  Cas.  No.  1,187,  4  McLean  333: 
Bowaa  V.  Pioneer  Tow  Line,  3  F.  Caa. 
No.  1.718.  2  Sawy.  21;  The  D.  8. 
Gregory.  7  F.  Cae.  No.  4.100,,  2  Ben. 
226  [aft  9  Wall.  513,  19  L.  ed.  787]; 
Hanson  v.  FoVle,  11  F.  Cas.  No.  6,042. 1 
Sawy.  539.  See  Oliver  v.  Seaboard  Atr 
Line  R.  Co.,  260  Fed.  652  (holding  dam- 
ages under  Federal  Employer's  Liabil- 
ity Act  to  Include  pain  and  suffering). 

Ala. — Alabama  Great  Southern  R. 
Co.  V.  Flinn,  74  S  246;  Southern  R. 
Co.  V.  Peters,  194  Ala.  94,  69  S  611; 
Adams  V.  Crimm.  177  Ala.  279.  58  S 
442:  Alabama  Great  Southern  R  Co. 
V.  Burgess,  114  Ala.  687,  22  S  169; 
LoulavlUe.  etc..  R.  Co.  v.  Blnlon,  107 
Ala.  645,  18  S  75;  Alabama  Great 
Southern  R.  Co.  v.  Hill.  93  Ala.  514.  9 
S  722,  30  AmSR  66;  Birmingham  v. 
Lewis,  92.  Ala.  352,  9  S  243:  South, 
etc,  R.  Co.  V.  McLendon,  63  Ala.  266. 

Alaska. — Stevenson  v.  Steamship 
Boverlc,  3  Alaska  457. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Arm- 
brust,  121  Ark.  361,  181  SW  131.  Ann 
Ca8l917D  637;  St.  Louis,  etc.,  R.  Co. 
▼.  IDobbins.  60  Ark.  481,  30  SW  887, 
31  SVf  147;  St  Lo^is,  etc.,  H.  Co.  v. 
Blackburn,  15  SW  469;  Cameron  v. 
Vandegrlff.  53  Ark.  381,  IS  SW  1092: 
Ward  V.  Blackwood,  48  Ark.  396,  3 
SAV   «24. 

Cal. — Ualone  v.  Bawley,  46  Cal. 
409;  Fairchitd  v.  California  SUge  Co., 
13  Cal.  5»»;  Dow  v.  OrovlUe,  22  Cal. 
A.  215,  134  P  197;  Ryan  V.  Oakland 
Oas.  etc.,  Co.,  21  Cal.  A.  14,  130  P 
693;  Scally  v.  Garratt,  11  Cal.  A.  138, 
104    F  825. 

Canal  Zone. — ^Fitspatrick  v.  Panama 
R.   Co..   2  Canal  Zone  111. 

Colo. — Colorado  Springs,  etc,  R. 
Co.  V.  Petit,  37  Colo.  326,  86  P  121; 
'Wall  V.  Livexay,  6  Colo.  465. 

Conn. — Ashcraft  v.  Chapman,  38 
Conn.  230;  Lawrence  v.  Housatonlc 
R.  Co.,  29  Conn.  390;  Masters  v.  War- 
ren, 27  Conn.  293;  Seger  v.  Barkham- 
sted,    22  Conn.   290. 

Del. — ^Reiss  v.  Wilmington  City  R. 
Co.,  67  A  163;  Karcsewski  v.  Wil- 
mington City  R.  Co.,  20  Del.  24^  54  A 
746;  Ford  v.  Charles  Warner  Co.,  15 
Del. '88,  87  A  39;  Wallace  v.  Wilming- 
ton, etc,  R  Co.,  13  Del.  629,  18  A  818. 

D.  C. — ^Washington,  etc..  R.  Co.  v. 
Patterson.  9  App.  423;  Johnson  v.  Bal- 
timore, etc,  R.  Co.,  17  D.  C.  232; 
Larinon  y.  District  of  Columbia,  16 
D.    C.   330. 

Qa. — Southern  Cotton  Oil  Co.  v. 
Skipper,  125  Oa.  368,  64  SB  110;  Ball 
V.  Mabry,  91  Ga.  781,  18  SE  64;  Rich- 
mond, etc.  R.  Co.  V.  Williams,  88  Ga. 
16.  14  SB  120;  Georgia  Southern  R. 
Co.  V.  Neel,  68  Ga.  609;  Atlanta,  etc., 
R.  Co.  V.  Johnson,  66  Ga.  259;  Smith 
V.  Overby,  30  Qa.  241;  Cooper  v.  Mul- 
lins,  30  Oa.  146,  76  AmD  636;  Atlantic 
Coast  Line  R.  Co.  v.  Tomllnson,  (A.) 
94  SE  909;  Southern  R.  Co.  v.  Daugh- 
drlll,  11  Ga.  A.  603,  75  SE  925. 

Ida. — Graham  v.  Coeur  d'Alene,  etc, 
Transp.  Co.,  27  Ida.  454,  149  P  609; 
Horn  V.  Boise  City  Canal  Co.,  7  Ida. 
640.   66   P  145. 

111. — Central  R.  Co.  v.  Serfass.  163 
111.  379.  39  NE  119  [aff  53  111.  A. 
4481;  St.  Louis  Cgns.  Coal  Co.  v. 
Haennl.  146  111.  614,.  35  NE  162;  Sand- 
wich V.  Dolan,  141  III.  430.  31  NB 
41C;  La  Salle  v.  PorterAeld.'  138  111. 
114,  27  NE  937;  Lake  Shore,  etc.,  R. 
Co.  ▼.  Johnson,  136  111.  S41,  26  NB 
%10;  Chicago  v.  MeLean,  133  111.  148, 
24  NB  627,  8  LRA  767;  Chicago,  etc., 
R..  Co.  V.  Holland,  122  III.  461,  13  NE 
14b;  Sheridan  v.  HIbbard.  119  111. 
307,  »  NE  901;  Hannibal,  etc.  R. 
Co.  V.  Martin,  111  111.  219;  Chicago, 
etc..  R.  Co.  V.  Payzant,  87  111.  126; 
Chicago  V.  Blieman;  71  111.  131;  Chi- 
cago V.  Langlass,  66  111.  361;  Ottawa 
V.  Sweely,  86  111.  434'  Toledo,  etc., 
R.  Co.  V.  Baddeley,  54  111.  19,  5  AmR 
71;  Pierce  v.  Millay,  44  111.  189;  Peo- 
ria Bridge  Assoc  v.  Loomls  20  111. 
235,  71  AmD  263;  Slater  v.  Rink,  18 
ni.  627;  Bamett  y.  Chicago  City  R. 
Co.,  167  111.  A.  87;  Haywood  v.  Dering 
Coal  Co.,  Kl  ni.  A.  544;  Chicago  v. 


Da  vies,  110  ni.  A.  427;  Chicago  v. 
ailfoil,  99  III.  A.  88;  Illinois  Cent.  R. 
Co.  v.  Cole,  62  III.  A.  480  [aff  166  DI. 
334,  46  NE  275]:  Chicago,  etc,  R.  Co. 
V.  Fisher.  38  111.  A.  33  [aff  141  Rl. 
614,  31  NE  406];  Lincoln  Ice  Co.  v. 
Johnson,   37   111.  A.   453. 

Ind. — Indianapolis  Tract,  etc,  Co. 
V.  Hensley,  115  NE  934;  Wabash,  etc'. 
R.  Co.  V.  Morgan,  132  Ind.  430,  31  NB 
661,  32  NB  85;  Terre  Haute,  etc.,  R. 
Co.  V.  Brunker,  128  Ind.  542.  26  NB 
178;  Indiana  Car  Co.  V.  Parker,  100 
Ind.  181;  Huntington  v.  Breen,  77  Ind. 
29;  Stewart  v.  Maddox.  63  Ind.  61; 
Ohio,  etc,  R.  Co.  v.  Dickerson,  59  Ind. 
317;  Indianapolis  v.  Gaston,  58  Ind. 
224:  Chicago,  etc.  R.  Co.  v.  Butter, 
10  Ind.  A.  244,  38  NE  1;  Cincinnati, 
etc.,  R.,Co.  v.  Claire,  6  Ind.  A.  790,  33 
NB  918. 

Iowa. — Pence  v.  Wabash  B.  Co.,  116 
Iowa  279.  90  NW  69;  Fleming  v. 
Shenandoah,  71  Iowa  468,  32  NW  456; 
Stafford  v.  Oskaloosa.  64  Iowa  261,  20 
NW  174;  Redding  v.  Gates.  62  Iowa 
210,  2  NW  1079;  Moore  ▼.  Central  R. 
Co.,  47  Iowa  388;  Morris  v.  Chicago, 
etc.  R.  Co..  46  Iowa  29;  McKlnley  v. 
Chicago,  etc,  R.  Co.,  44  Iowa  814,  24 
AmR  748  [aff  99  U.  S.  147,  26  L.  ed. 
272];  Deppe  v.  Chicago,  etc,  R.  Co., 
38  Iowa  692;  Muldowney  v.  Illinois 
Cent.  R.  Co.,  36  Iowa  462;  LucaS  v. 
FUnn,  86  Iowa  9. 

Kan. — ^Missouri,  etc.,  R.  Co.  ▼. 
Wbuver,  16  Kan.  466;  Kansas  Pao.  R. 
Co.  V.  Pointer,  9  Kan.  620;  Tefft  v. 
Wilcox,  6  Kan.  46;  Ablline  v.  Wright, 
4  Kan.  A.   708,  46  P  716. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Lynch,  137  Ky.  696,  126  SW  362; 
Louisville  T.  Lambert.  116  SW  261; 
Kentucky  Cent.  R.-  Co.  v.  Ackley,  87 
Ky.  278,  8  SW  91,  10  KyL  170,  12 
AmSR  480;  Louisville,  etc.,  R.  Co. 
V.  Wade,  11  KyL  904:  Lexington  v. 
Auger,   4   KyL   28.  11  Ky.  Op.   667. 

La. — Rutherford  v.  Shreveport.  etc., 
R.  Co.,  41  La.  Ann.  793.  6  S  644;  Don- 
nell  V.  Sandford.  11  La.  Ann.  646. 

Me. — Blackman  v.  Oardiner.  etc. 
Bridge,  75  Me.  214;  Campbell  v.  Port- 
land Sugar  Co.,  62  Me.  662,  16  AmR 
603;  Mason  v.  Ellsworth,  32  Me.  271; 
VerrlU  v.  MInot,  31  Me.  299. 

Md. — McMahon  v.  Northern  Cent. 
R.  Co.,  39  Md.  438;  Pittsburg,  etc.,  R. 
Co.  v.  Andrews.  89  Md.  329.  17  AmR 
568;  Bannon  v.  Baltimore,  etc.,  R.  Co., 
24  Md.  108. 

Mass. — Hawes  v.  Knowles,  114 
Mass.  618,  19  AmR  383;  Johnson  v. 
Holyoke,  105  Mass.  80;  Smith  v.  Hol- 
comb,  99  Mass.  552;  Ballou  v.  Far- 
num,  11  Allen  73. 

Mich. — Kinney  v.  Folkerts.  84  Mich. 
616.  48  NW  283;  Sherwood  v.  Chicago, 
etc.,  R.  Co..  82  Mich.  874,  46  NW  773; 
Ross  V.  Leggett,  61  Mich.  445,  8  NW 
695,  1  AmSR  608;  Welch  V.  Ware,  32 
Mich.   77. 

Minn. — Johnson  v.  Northern  Pac  R. 
Co.,  47  Minn.   430,   60  NW  473. 

Miss. — HoUlngshed  v.  Tazoo,  etc, 
R.  Co.,  99  Miss.  464,  66  S  40;  Mem- 
phis, etc.,  R.  Co.  v.  Whitfleld,  44 
Miss.    466,    7   AmR    699. 

Mo. — Burdoln  v.  Trenton,  116  Mo. 
358,  22  SW  728;  Hanlford  v.  Kansas 
City,  103  Mo.  172,  15  SW  753;  Rlden- 
hour  V.  Kansas  City  Cable  R.  Co.,  102 
Mo.  270,  IS  SW  889,  14  SW  760;  Ste- 
phens T.  Hannibal,  etc.,  R.  Co.,  96  Mo. 
207.  9  SW  589,  9  AmSR  336;  Whalen 
V.  St.  Louis,  etc.,  R.  Co.,  60  Mo.  323; 
West  V.  Forrest,  22  Mo.  344;  Waech- 
ter  V.  St.  Louis,  etc,  R.  Co.,  113  Mo. 
A.  270,  88  SW  147;  Cljartrand  v. 
Southern  R.  Co.,  67  Mo.  A.  425;  Blge- 
low  V.  Metropolitan  St.  R.  Co.,  48  Mo. 
A.  367;  McMillan  v.  Union  Press- 
Brick  Works,  6  Mo.  A.  434;  Stelner  v. 
Moran,  2  Mo.  A.  47. 

Mont.— Kelly  v.  Butte,  34  Mont.  630. 
87  P  968;  Hamilton  v.  Great  Falls  St. 
R.  Co..  17  Mont.  334.  42  P  860.  43  P 
713. 

Nebr. — Omaha  St.  R.  Co.  v.  Bm- 
mlnger,  67  Nebr.  240,  77  NW  675; 
Chicago,  etc.,  R.  Co.  v.  Starmer,  26 
Nebr.   630,    42   NW   708. 

Nev. — Cohen  v.  Eureka,  etc.  R.  Co., 
14   Nev.   376;   Johnson  y.  Wells,  etc.. 


Co.,  6  Nev.  234,  3  AmR  245. 

N.  H. — Holyoke  v.  Orand  Trunk  R. 
Co.,  48  N.  H.  641. 

N.  J.— Klein  v.  Jewett,  26  N.  J. 
Bo.  474    [aff  27  N.  J.   Bg.   560]. 

N.  Y. — Kane  v.  New  'York,  etc,  R. 
Co.,  132  N.  T.  160,  30  NE  256;  De 
Foresf  v.  Utlca,  69  N.  Y.  614  mem; 
Hamilton  v.  Third  Ave.  R.  Co.,  58 
N.  Y.  25;  Filer  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  4?;  Buel  v.  New  York 
Cent.  R.  Co..  31  N.  Y.  314,  88  AmD 
271;  Curtis  v.  Rochester,  etc.,  R.  Co., 
18  N.  Y.  634,  76,  AmD  258  [aff  20 
Barb.  282];  Ransom  v.  New  York, 
etc,  Co.,  15  N.  Y.  416;  Ward  v.  Van- 
derbllt,  4  Abb.  Dec.  521,  1  Keyes  70, 
34  HowPr  144;  Jones  v.  New  York 
Cent,  etc.,  R.  Co.,  99  App.  Dlv.  1,  90 
NYS  422:  Nlendorff  v.  Slanhattan  R. 
Co.,  4  App.  Dlv.  46,  38  NYS  690  [app 
dism  150  N.  Y.  276,  44  NB  9781;  Mil- 
ler V.  Fort  Lee  Park,  etc.,  Co.,  73  Hun 
150,  26  NYS  924;  Koetter  v.  Manhat-  i 
tan  R.  Co.,  59  Hun  623  mem,  13  NYS 
458  mem;  Walker  v.  Erie  R.  Co.,  63 
Barb.  260;  Ford  v.  Jones,  62  Barb. 
484;  Swarthout  v.  New  Jersey  Steam- 
boat Co.,  46  Barb.  223;  Morse  v.  Au- 
burn, etc.,  R.  Co..  10  Barb.  621;  O'NMl 
V.  Dry  Dock,  etc.,  R.  Co.,  69  N.  Y. 
Super.  123.  15  NYS  84  [aff  129  N.  Y. 
127.  29  NB  84.  26  AmSR  612];  Brlg- 
noli  V.  Chicago,  etc.,  R.  Co.,  4  Daly 
182;  Weber  v.  International  R.  Co., 
67  MIsc  157,  107  NYS  965;  Larkin  V. 
New  York,  etc,  R.  Co..  19  NYS  479. 

N.  C— Hodges  v.  Hall,  172  N.  ,C. 
29.  89  SE  802;  Alley  v.  Charlotte  Pipe, 
etc,  Co.,  159  N.  C.  327,  74  SB  886: 
Hinson  v.  Smith,  118  N.  C  603,  24 
SE  641;  Wallace  v.  Western  North 
Carolina  R.Co..  104  N.C.  442,  10  SB  652. 

Okl. — Choctaw,  etc.,  R.  Co.  v.  Bur- 
gess, 21  Okl.  653,  97  P  271  [writ  of 
error  dlsm  219  U.  S.  690,  31  SCt  471, 
66  L.   ed.   348], 

Or. — Oliver  v.  Northern  Pac 
Transp.  Co.,  3  Or.  84. 

Pa. — Smith  V.  Pennsyl'vania  R.  Co.. 
246  Pa.  370,  92  A  318;  Foote  v.  Amer- 
ican Product  Co.,  201  Pa.  610,  61  A 
364;  Schenkel  v.  Pittsburgh,  etc. 
Traction  Co.,  194  Pa.  182,  44  A  1072; 
Wilson  V.  Pennsylvania  R.  Co.,  132 
Pa.  27,  18  A  1087;  Lake  Shore,  etc,  R. 
Co.  V.  Prants,  127  Pa.  297,  18  A  22,  4 
.LRA  389;  Scott  Tp.  v.  Montgomery, 
95  Pa,  444;  McLaughlin  v.  Corry,  77 
Pa.  109,  18  AmR  432;  Pittsburg,  etc. 
Pass.  R.  Co.  v.  Donahue,  70  Pa.  119; 
Pennsylvania,  etc..  Canal  Co.  v.  Gra- 
ham, 63  Pa.  290,  3  AmR  649;  Penn- 
sylvania R.  Co.  v.  Books,  67  Pa.  339, 
98  AmD  229;  Pennsylvania  R.  Co.  v. 
Allen.  63  Pa.  276;  Breary  v.  Philadel- 
phia Tract.  Co.,  6  Pa.  DIst.  95;  Dunn 
V.  Pennsylvania  R.  Co.,  20  Phila.  258. 

Porto  Rico. — Torres  v.  Rubert.  6 
Porto  Rico  Fed.  701.  713  [cit  Cyc]; 
Martinez  v.  Paul  Taylor  Brown  Co., 
6  Porto  Rico  Fed.  405;  Ubeda  v.  San 
Juan  Light,  etc.,  Co.,  4  Porto  Rico 
Fed.  633;  'Wood  v.  'Valdes,  4  Porto 
Rico  Fed.  165;  Guzman  v.  Herencia. '4 
Porto  Rico  Fed.  105. 

R.  I.— Hill  V.  Union  R.  Co..  25  R.  I. 
566.  57  A  374. 

Tex. — Ft.  Worth  v.  Johnson,  84 
Tex.  137;  Houston,  etc.  R.  Co.  v. 
Boehm.  57  Tex.  152;  Chicago,  etc.,  R. 
Co.  v.  Shannon,  50  Tex.  Civ.  A.  194, 
111  SW  1060;  St.  Louis  Southwestern 
R.  Co.  V.  Foster,  46  Tex.  Civ.  A.  617, 
103  SW  194:  San  Antonio,  etc,  R.  Co. 
V.  Lester.  (Civ.  A.)  84  SW  401;  Rapid 
Transit  R.  Co.  v.  Smith,  (Civ.  A.)  82 
SW  788  [rev  on  other  grounds  98 
Tex.  553,  86  SW  322];  St  Louis 
Southwestern  R.  Co.  v.  Gregory,  (Civ. 
A.)  73  SW  28;  Texas,  etc.  R.  Co.  v. 
Scruggs,  23  Tex.  Civ.  A.  712,  68  SW 
186;  Missouri,  etc.,  R.  Co.  v.  McElree, 
16  Tex.  Civ.  A.  182,  41  SW  843;  Gulf, 
etc..  R.  Co.  V.  Brown.  16  Tex.  Civ.  A. 
93.  40  SW  608;  Mexican  Cent.  R.  Co. 
V.  Mitten,  13  Tex.  Civ.  A.  653,  36  SW 
282;  Missouri,  etc.,  R.  Co.  v.  McGlam- 
ory,  (Civ.  A.)  34  SW  369;  San  Anto- 
nio, etc..  R.  Co.  V.  Keller,  11  Tex.  Civ. 
A.  569,  32  SW  847;  Galveston,  etc.  R. 
Co.  V.  Waldo,  (Civ.  A.)  32  SW  788; 
Gulf,  etc.,  R.  Co.  V.  Glenk,  9  Tex. 
Civ.  A.  599.  30  SW  278. 
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tote  a  distinct  and  separate  element  of  recovery.^* 
Recovery  cannot  be  had  for  pain  and  suffering,  the 
right  of  action  for  which  is  in  another  than  plain- 
tiff.^' Where  pain  is  claimed  as  an  element  of  dam- 
ages, the  impossibility  of  definitely  measuring,  the 
damages  by  a  money  standard  is  no  ground  for  de- 
hying  pecuniary  relief.'*  Pain  clearly  shown  to  be 
such  as  would  naturally  come  from  the  injuries  re- 
''  ceived  and  the  shock  resultant  therefrom  is  not  to 
be  excluded  from  'consideration  or  unduly  minimized 
merely  because  it  is  also  symptomatica!  of  physical 
changes  which  the  injured  person  is  then  tinder- 
going." 

Imaginary  or  deceptive  locatioii.  There  may  be  a 
recovery  for  physical  pain,  although  the  location 
thereof  is  deceptive,  if  the  sensation  of  suffering 
actually  exists.'" 


Action  by  personal  representatiTe.  In  an  action 
by  a  personal  representative  to  recover  damages  for 
injuries  to  his  decedent,  a  recovery  may  be  had  for 
decedent's  pain  and  suffering,*^  unless  under  the 
statute  by  virtue  of  which  the  cause  of  action  sur- 
vives such  a  recovery  is  precluded.'* 

Proof.  Pain  and  suffering  may  often  be  inferred 
from  the  nature  of  the  injury,  without  direct  evi- 
dence," but  where  the  nature  of  the  injury  is  such 
that  physical  pain  cannot  be  inferred  from  the  fact 
of  the  injury  alone,  there  must  be  specific  proof  of 
such  pain." 

[$  151]  3.  Mental  Pain  and  Suffering— a.  In 
Oeneral.  Mental  pain  and  suffering  in  connection 
with  a  wrong  which  apart  from  such  pain  and  suffer- 
ing constitutes  a  cause  of  action  is  a  proper  element 
of  damages  *"  where  it  is  the  natural  and  proximate 


Utah.— aibltn  v.  Mclntyre,  2  UUh 
S84. 

Vt.— Bovee  v.  Daniel,  53  Vt.  188; 
Nones  v.  Nortbouse,  <6  Vt.  687;  Pul- 
■ome  v.   Concord,   46  Vt.   186. 

Va. — Richmond,  etc.,  R.  Co.  v. 
Norment,  84  Va.  167,  4  SE  211,  10 
AmSR  827. 

Wash. — Raynor  v.  Tacoma  R.,  etc., 
Co.,  70  Wash.  133,  126  P  91;  Bowen 
V.  Smyth,  68  Wash.  513,  123  P  1016; 
Shaw  V.  Seattle,  39  Wash.  S90,  81  P 
1057;  Cogswell  v.  West  St.,  etc.,  Elec- 
tric R.  Co.,   5  Wash.   46,   31   P  411. 

W.  Va.— Riley  v.  West  Virginia 
Cent.,  etc,   R.   Co.,   27   W.    Va.    146. 

Wis.— ^Nichols  V.  Brabaion,  94  Wis. 
649,  89  NW  342;  Relnke  v.  Bentley, 
90  Wis.  457,  63  NW  1055;  Waterman 
V.  Chicago,  etc.,  R.  Co.,  82  Wis.  613, 
52  NW  247.  1136;  Propsom  v.  Lea- 
tham.  80  Wis.  608,  60  NW  586;  Hed- 
dles  v.  Chicago,  etc.,  R.  Co.,  77 
Wis.  228,  46  NW  115,  20  AmSR  106; 
Stewart  v.  Ripon,  38  Wis.  584;  Rl- 
pon  V.  BIttel,  30  Wis.  614;  Qoodno  v. 
Oshkosh,   28   Wis.   300. 

Eng. — Phillips  V.  London,  etc.,  R. 
do.,  5  Q.  B.  D.  78,  8  ERC  447;  Phil- 
lips V.  South  Western  R.  Co.,  4  Q.  B. 
D.  406;  Lynch  v.  Knight,  9  H.  L.  Cas. 
677,  11   Reprint  854,  8   ERC   382. 

Ont. — Oelger  v.  R.  Co.,  10  Ont.  LI 
511,  6  OntWR  484,  6  OntWR  482; 
Ludgate  v.   Ottawa,   8  OntWR  257. 

Que. — Pelletier  v.  Bernler,  3  Que. 
L.  94;  Auclalr  v.  Bastlen,  4  Montr. 
Super.    74. 

[al  Apgltoatlon  of  mis. — ^Where 
plaintiff  sues  for  personal  Injuries, 
a  judgment  on  a  verdict  allowing  him 
the  amount  of  his  necessary  medical 
expenses,  but  nothing  for  his  injuries, 
will  be  reversed.  Katz  v.  Srooklyn 
Heights  R.  Co.,  35  Misc.  302,  71  NTS 
744. 

[b]  IB  th*  FUllpplmM,  under 
Civ.  Code  art  1902,  providing  that  "a 
person  who  by  act  or  omission  causes 
damage  to  another,  when  there  Is 
fault  or  negligence  shall  be  obliged 
to  repair  the  damage  so  done,"  there 
can  be  no  recovery  for  pain  and  suf- 
fering. Algarra  v.  Sandejas,  27 
Philippine  284;  Marcelo  v.  Velasco,  11 
Philippine    287. 

[c]  iMacarrlay ,— Mental  and  phys- 
ical pain  resulting  from  a  miscar- 
riage, but  not  mental  anguish  and 
suffering  caused  by  the  loss  of  the 
child,  are  elements  of  damage  In  an 
action  for  the  negligent  injury  caus- 
ing the  miscarriage.  Morris  v.  St. 
Paul  City  R.  Co.,  105  Minn.  276,  117 
NW  500.  17  LRANS  598. 

28.  Texas  Tract.  Co.  v.  Hansom, 
(Tex.  Civ.  A.)  124  SW  494;  Texas, 
etc.,  R.  Co.  v.  McCraw,  43  Tex.  Civ. 
A.   247,  96  SW  82. 

27.  Preacott  v.  Robinson,  74  N.  H. 
460,  69  A  622,  124  AmSR  987,  17 
LRANS  694. 

[a]  ninatrattoiL — A  pregnant  wom- 
an injured  by  the  negligent  act  of 
another  cannot  recover  for  the  pain 
and  inability  to  labor  of  the  child 
to  which  she  later  gave  birth,  since 


the  child's  injuries  afford  it,  If  any 
one,  a  right  of  action.  Prescott  v. 
Robinson,  74  N.  H.  460,  69  A  622.  124 
AmSR  987,  17  LRANS  594. 

BacoTMT  br  parant  la  oaa*  «f  la- 
Jury  to  tMU  see  Parent  and  Child  [29 
Cyc  1653]. 

28L  Birmingham  R.,  etc.,  Co.  v. 
Colemap,  181  Ala.  478,  61  S  890;  Ala- 
bama Great  Southern  R.  Co.  v.  Bur- 
gess, 114  Ala.  587,  22  S  169;  Love  v. 
Detroit,  etc.,  R.  Co.,  170  Mich.  1,  186 
N'W  963 

29.  The  Little  Sliver,  189  Fed.  980 
[aff  196  Fed.  740,  116  CCA  640]. 

30.  Hlckenbottom  v.  Delaware 
etc.,  R.  Co.,  122  N.  Y.  91,  25  NE  279 
[aff  47  Hun  639]. 

[a]  Illiutratloiid — ^Where  plaintifTs 
hand  and  arm  had  been  ampu- 
tated and  he  testified  that  he  had 
since  experienced  pain  seemingly  in 
the  amputated  arm  and  hand,  such 
pain  might  be  considered,  since  pain 
"la  but  the  sensation  of  a  condition 
which  produces  it,  and  the  fact  that 
It  seemed  to  the  plaintiff  to  come 
from  or  to  be  In  the  hand  and  the 
amputated  arm,  as  if  their  connec- 
tion with  the  body  remained,  is  only 
descriptive  of  the  pain  he  suffered." 
Hlckenbottom  v.  Delaware,  etc.,  R. 
Co.,  122  N.  T.  91,  97,  26  NB  279  [aff 
47    Hun    639]. 

31.  Del.— <lulnn  v.  Johnson  Forge' 
Co.,  14  Del.   338,    32  A  868. 

Iowa. — Muldowney  v.  Illinois  Cent 
R.  Co.,   36  Iowa  462. 

Kan. — ^Atchison,  etc.,  •  R.  Co.  ▼, 
Rowe,  66  Kan.   411,  43  P  683. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Slm- 
rall,  104  SW  1011,  31  KyL  1269  [pet 
for  modlflcatlon  of  opinion  den  104 
SW  1199,  32  KyL  240]. 

L>a. — Payne  v.  Oeorgetown  Lumber 
Co.,    117    La.    983,    42    S    475. 

Pa. — Maher  v.  Philadelphia  Tract. 
Co.,  181  Pa.  391.  37  A  571;  Ehly  v. 
Philadelphia,  etc.,  R.  Co.,  56  Pa.  Su- 
per.   512. 

[a]  AppUoatioiia  of  ml*. — (1)  In 
an  action  for  a  servant's  death,  where 
the  declaration  contained  a  count  un- 
der the  statute  for  injuries  caused 
by  defects  in  the  ways,  works,  and 
machinery,  and  a  count  at  common 
law  for  injuries  from  failure  to  fur- 
nish a  safe-  place  of  work,  it  was 
immaterial  upon  which  count  the 
amount  assessed  for  intestate's  con- 
scious suffering  was  assessed,  the 
employer's  liability  and  the  measure 
of  damagea,  except  for  the  statutory 
limitation  as  to  amount,  being  the 
same  in  each  case.  Howard  v.  Fall 
River  Iron  Works  Co.,  203  Mass.  273, 
89  NE  616.  (2)  In  an  action  against 
a  railroad  company  to  recover  dam- 
ages for  personal  Injuries  to  an  In- 
fant child,  the  pain  and  suffering  of 
the  child  may  be  considered  by  .the 
Jury,  although  the  child  had  recovered 
from  the  Injuries  from  the  accident, 
but  had  thereafter  died  of  diphtheria. 
Ehly  v.  Philadelphia,  eta,  R.  Co.,  66 
Pa.   Super.    612. 

32.  Chicago,  etc.,  R.  Co.  v.  O'Con- 


nor, 119  111.  586.  9  NE  263;  Holton  v. 
Daly,  106  111.  131;  McGarry  v.  Canada 
West  Coal   Co.,   Ltd.,   2  Alta.   L.    299. 

33.  Ga. — Harp  v.  Kerlln,  19  Ga.  A. 
794.   92   SE  286. 

Ida.T— Tarr  v.  Ot'egon  Short  Line  R.' 
Cot,  14  Ida.  192,  93  P  967,  126  AmSR 
151. 

111.— Pratt  V.  Davis,  224  111.  300,  79 
NE  562,  7  LRANS  61)9,  8  AnnCaa  123 
[aff   118   111:  A.   16lr. 

Ky. — Broadway  Coal  Mln.  Co.  v. 
Robinson,  150  Ky.  707,  150  SW  1000; 
Nolan  V.  Standard  Sanitary  Mfg.  Co.. 
Ill  SW  290.  33  KyL  745. 

Mo. — Brown  v.  Hannibal,  etc.,  R. 
Co..  99  Mo.  310,  12  SW  655;  Stewart 
V.  Watson,  133  Mo.  A.  44,  112  SW^ 
762. 

Mont. — Lehane  v.  Butte  Electric  R. 
Co.,   37    Mont.   564.   97   P   1038. 

Pa. — Iseman  v.  Book  Shoe  Co.,  25 
Pa.  Dlst.  443. 

Tex. — International,  etc.,  R.  Co.  v. 
Anchonda,  (Civ.  A.)  68  SW  743;  Hous- 
ton, etc.,  R.  Co.  v.  White,  (Civ.  A.) 
61  SW  440;  Houston,  etc.,  R.  Co.  v. 
White,  (Civ.  A.)  61  SW  486. 

[a]  BemlooBSolona  condHJon^— 
Where  the  skull  of  a  workman  is 
crushed  by  a  blow  received  from  a 
broken  and  flying  chain,  but  he  lives 
for  several  weeks  thereafter,  and  is, 
at  times,  semiconscious,  and  so  far 
conscious  as  to  respond  to  calls  made 
upon  him  by  smiling  and  attempting 
to  speak,  the  testimony  of  a  witness 
who  was  with  him  day  and  night  to 
the  effect  that  he  appeared,  at  times, 
to  suffer  Intensely,  taken  in  connec- 
tion with  an  admission  that  experts, 
if  sworn,  would  differ  upon  the  ques- 
tion whether  a  person  in  a  semicon- 
scious state  can  suffer  pain,  author- 
izes the  conclusion  that  the  patient 
did  suffer  physical,  although  not  per- 
haps mental,  pain,  and  this,  notwith- 
standing that  he  did  not  appear  so 
to  suffer  at  any  time  when  he  was 
visited  by  the  attending  surgeon. 
Underwood  v.  Gulf  Refining  Co.,  128 
La.  968,  55  S  641. 

34.  Dallas  Cons.  Electric  St.  R.  Co. 
V.  Pettlt.  47  Tex.  Civ.  A.  864.  106  SW 
42. 

36.  U.  S. — AuBtro-American  SS.  Co. 
V.  Thomas,  248  Fed.  231;  Barbour  v. 
Stephenson,  32  Fed.  66  [aff  140  U.  S. 
48,  11  I^Ct  690,  35  L.  ed.   338]. 

Ala. — Adams  v.  Crlmm,  177  Ala. 
279,  68  S  442;  Bessemer  Land,  etc.. 
Co.  V.  Jenkins,  111  Ala.  136,  18  S 
665,  66  AmSR  26;  Birmingham  Wa- 
ter Works  Co.  V.  Martini,  2  Ala.  A. 
652.   66   S   830. 

Cal. — Melone  v.  Sierra  R.  Co.,  161 
Cal.  113.  91  P  622;  Trabing  v.  Cali- 
fornia Nav.,  etc.,  Co.,  6  Cal.  TJn- 
rep.  Cas.  696,  66  P  478;  Dow  v.  Oro- 
vllle,  22  Cal.  A.  215,  184  P  197;  Ryan 
V.  Oakland  Gas,  etc,  Co.,  21  Cat.  A.  14, 
130  P  693. 

Conn. — GIbney  v.  Lewis,  68  Conn. 
392,  36  A  799;  Swift  v.  Dlckernian, 
31   Conn.   285. 

Ga. — Cole  v.  Atlanta,  etc.,  R.  Ca, 
102  Ga.   474,  31  SE  107. 
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consequence  of  the  wrong.'*    Where  an  allowance  is 
made  for  mental  pain  and  suffering,  it  is  as  an  ele- 


Ida. — Horn  v.  Boise  City  Canal  Co., 
T  Ida.  «40.  65  F  145. 

HI. — ^Haywood  v.  Dertnr  Coal  Co., 
ISl  111.  A.  544;  Garvey  v.  Metropoli- 
tan West  Side  Bl.  R.  Co.,  156  111.  A. 
601;  ChlcaKO  v.  Davies,  110  111.  A. 
427. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
T.  Henaley,  115  NG  984;  Simons  v. 
Busby,  119  Ind.  13,  21  NE  451;  Cox 
T.  Vanderkleed,  21  Ind.  164. 

Iowa. — Hampton  v.  Jones,  58  Iowa 
317,  12  NW  276. 

Ky. — Chapman  v.  Western  Union 
Tel.  Co.,  90  Ky.  265,  13  SW  880.  12 
KyL  265;  Dawson  v.  Louisville,  etc., 
R.  Co.,  4  KyL  801. 

Ilass. — Hatch  v.  Full«r,  131  Mass. 
574;  Measrher  v.  Driscoll,  99  Mass. 
281.  96  AmD  759;  Canning  v.  WIF- 
liamstown,   l  Cush.'  451. 

Minn. — Larson  v.  Chase,  47  Minn. 
307.  50  NW  238,  28  AmSR  370,  14 
LRA  85;  Russell  v.  Chambers,  31 
Hinn.  64.  16  NW  458. 

Miss. — ^Western  Union  Tel.  Co.  v. 
Rogers,  68  Miss.  748,  9  S  823,  24 
AmSR    300,    IS    LRA    869. 

Mo. — Trigg  V.  St.  Louis,  etc.,  R.  Co., 
74  Mo.  147.  41  AmR  306;  Melcher  v. 
Scruggs.  72  Mo.  406;  Kennedy  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  1,  6, 
78  SW  77;  Burnett  v  Western  Union 
Tel.  Co.,  39  Mo.  A.  599. 

Nev. — Barnes  v.  Western  Union 
Tel.  Co..  27  Nev.  438.  76  P  S31.  103 
AmSR  77«.  65  LRA  666,  1  AnnCas  346. 

N.  H.— Lunt  V.  Phllbrick,  59  N.  H. 
69. 

N.  C— Hodges  V.  Hall,  172  N.  C 
29,  89  SE  802. 

Okl. — ^Western  Union  Tel.  Co.  v. 
Foy,  124  P  806,  307   [cit  Cycl. 

Or. — Breon  v.  Henkle,  14  Or.  494, 
13    P    289. 

Porto  Rico. — Torres  v.  Rubert,  6 
Porto  Rico  Fed.  701,  713  [clt  Cyc]; 
Zuxuarregui  t.>  Martlnes,  2  Porto  Ri- 
co Fed.  1;  ZaIuondo  T.  Sanchei,  15 
Porto  Rico  216. 

R.  I.— Vogel  V.  McAulifte,  18  R. 
I.   791.   81  A  1. 

S.  C. — Johnson  v.  Western  Union 
Tel.  Co.,  81  S.  C.  235,  62  SB  244,  128 
AmSR   905,   17   LRANS   1002. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Lightfoot.  48  Tex.  Civ.  A.  120,  106 
SW  395;  Yoakum  v.  Kroeger,  (Civ.  A.) 
2T  SW  963;  Allen  v.  Texas,  etc.,  R. 
Co..  (Civ.  A.)  27  .SW  943;  Ft.  Worth, 
etc..  R.  Co.  V.  Smith,  (Civ.  A.)  26  SW 
1032. 

Vt. — Newell  v.  Whltcher,  63  Vt.  689, 
38  AmR  703. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Mar- 
pole.  97  Va.  594.  34  SB  462. 

Wash. — ^Nordgren  v.  Lawrence,  74 
Wash.  305.  133  P  436;  Caldwell  v. 
Northern  Pac.R.  Co.,  56  Wash.  223, 
105  P  625;  Davis  v.  Tactmia  R.,  etc.. 
Co.,  35  Wash.  203,  .209,  77  P  209,  66 
LRA   802. 

W.  Va.— Riddle  v.  McGinnls,  22  W. 
Va.   268. 

Wis. — Summerfleld  v.  Western 
Union  Tel.  Co..  87  Wis.  1,  57  NW  973, 
41  AmSR  17;  Giese  v.  Schultz,  63  Wis. 
462,  10  NW  698. 

Eng. — ^Lynch  v.  Knight.  9  H.  L.  Cas. 
677,  11  Reprint  854,  8  BRC  382. 

'■"Mental  anguish  may  be  caused  by 
great  pain  of  body  or  mind,  or  both, 
even  where  the  injury  may  not  be 
external  or  visible,  nor  accompanied 
by  apparent  disflg^;-ement."  Ken- 
nedy V.  St.  Louis  Transit  Co.,  supra. 
To  same  effect  Batten  v.  St.  Louis 
Transit  Co.,  102  Mo.  A.  285,  76  SW 
727. 

"It  is  probably  true  that  no  court 
has  allowed  a  recovery  for  mental 
suffering,  even  though  it  resulted  in 
a  bodily  Injury,  where  the  defendant 
has  been  guilty  of  no  wrongful  act 
as  agralnst  the  person  seeking  the  re- 
covery. If,  for  example,  a  person 
gassing  along  a  public  street  should 
e  forced  to  witness  an  injury  in- 
flicted upon  the  person  of  another  by 
the  negligence  of  a  third  person, 
there   could   be  no   recovery  by   the 


flrst  against  the  third,  even  though 
the  shock,  caused  by  the  horror  of 
the  sight,  produced  such  mental  suf- 
fering as  to  materially  affect  the 
health  of  the  flrst  person.  But,  when 
the  mental  suffering  Is  the  result  of 
some  wrongful  act  against  the  suf- 
ferer, even  though  there  may  be  no 
actual  physical  injury,  this  court  has 
held,  and  the  courts  generally  hold, 
that  such  mental  suffering  may  be 
taken  into  consideration  in  assessing 
the  damages  for  the  wrong."  Davis 
V.  Tacoma  R.,  etc.,  Co^,  supra. 

[a]  "Xantol  suSarihr  mamam  dis- 
tress or  serious  pain  as  distinguished 
from  annoyance,  regret  or  vexation. 
Mental  anguish  is  intense  mental  suf- 
fering." Johnson  v.  Western  Union 
Tel.  Co.,  81  S.  C.  236,  238.  62  SE  244, 
128  AmSR  905,  17  LRANS  1002. 

[b]  xnoatTAttoa. — A  person  may 
recover  for  the  mental  anguish  expe- 
rienced in  the  removal  or  mutilation 
of  a  dead  body  or  any  infringement  of 
his  rights  connected  therewith.  Bes- 
semer Land,  etc.,  Co.  v.  Jenkins,  111 
Ala.  135,  18  S  565.  56  AmSR  26; 
Meagher  v.  Driscoll,  99  Mass.  281,  96 
AmD   769. 

[c]  Tomm  of  msmtal  snaariar. — 
"Physical  pain  Is  but  one  of  many 
forms  of  mental  suffering.  If  the 
law  contemplate^  an  award  of  dam- 
ages solely  for  physical  pain,  it  is 
meaningless  to  say  that  recovery 
may  also  be  had  for  mental  suffering. 
It  is  equally  meaningless  to  say  that 
the  mental  suffering  must  be  that  oc- 
casioned by  the  physical  pain,  for 
then  the  latter  phrase  would  alone  be 
sufficient  to  convey  the  full  meaning 
of  the  law.  Therefore  when  the  law 
says  that  a  recovery  may  be  had  for 
mental  suffering,  it  means  a  recov- 
ery for  something  more  than  that 
form  of  mental  suffering  described 
as  physical  pain.  What  more  does 
it  .mean?  To  mean  anything  it  must 
include  the  numerous  forms  and 
phases  which  mental  suffering  may 
take,  which  will  vary'  in  every  case 
with  the  nervous  temperament  of  the 
individual,  his  ability  to  stand  shock, 
his  financial  condition  in  life,  wheth- 
er dependent  upon  his  own  labor  or 
not,  the  nature  of  his  injuries,  wheth- 
er permanent  or  temporary,  disfigur- 
ing and  humiliating,  and  so  through 
a  long  category,  the  enumeration  of 
which  it  is  unnecessary  here  even  to 
attempt."  Merrill  v.  Los  Angeles 
Gas,  etc.,  Co.,  158  Cal.  499.  612,  111 
P  534,  139  AmSR  134,  31  LRANS 
559. 

[d]  BovMs  rsoerstT. — ^An  allow- 
ance of  various  items  for  "peril  and 
fright,"  "mental  anguish,"  and  "pain 
and  suffering"  indicates  a  double  re- 
covery. Galveston,  etc.,  R.  Co.  v. 
Porfert,  72  Tex.  344,  10  SW  207. 

[e]  In  tlis  FhlUpsinas,  under  Civ. 
Code  art  1902,  providing  that  "a  per- 
son who,  by  act  or  omission,  causes 
damage  to  another,  when  there  is 
fault  or  negligence  shall  be  obliged  to 
repair  the  damage  so  done,"  there 
can  be  no  recovery  for  Injury  to  feel- 
ings, or  mental  pain  and  suffering. 
Algarra  v.  Sandejas,  27  Philippine 
284  * 

36.  U.  S. — Halle  v.  Texas,  etc.,  R. 
Co..  60  Fed.  657,  9  CCA  134,  23  LRA 
774. 

Ark. — St.  Louis,  etc.,  R.  Co.  V. 
Buckner,  89  Ark.  68,  116  SW  923,  20 
LRANS  468. 

Conn. — Loomis  v.  HoUlster,  76 
Conn.  275,  53  A  579. 

Ga. — Augusta,  etc.',  R.  Co.  v.  Ran- 
dall. 85  Ga.  297,  11  SB  706. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Stables,  62  111.  313. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
v.  Hensley,  115  NB  934;  Fisher  v. 
Hamilton,  49  Ind.   841. 

Iowa. — Kramer  v.  Ricksmeier.  169 
Iowa  48,  139  NW  1091,  46  LRANS 
928. 

Kan. — ^Atchison,  etc.,  R.  Co.  v.  Mc- 
Ginnis,  46  Kan.  109,  26  P  453;  Sallna 


ment  of  compensatory,  as  distinguished  from  ex- 
emplary, damages ;"  the  award  is  made  as  a  matter 


V.    Trosper,    27   Kan.    644. 

Ky. — Shields  v.  Louisville,  etc.,  R. 
Co.,  97  Ky.  103,  29  SW  978,  16  KyU 
849,   27  LRA  680. 

Minn. — Renner  v.  Canfield,  86  Minn. 
90.  30  NW  435,  1  AmSR  664. 

Nebr. — Hoover  v.  Haynes,  66  Nebr. 
557,   91   NW  392,  93  NW  733. 

Or. — Adams  v.  Brosius,  69  Or.  619, 
139  P  729,  51  LRANS  86. 

Pa. — Pennsylvania  R.  Co.  v.  Kelly, 
31  Pa.  372. 

Tex. — Western  Union  Tel.  Co.  ■* 
Cooper,  71  Tex.  607,  9  SW  698,  10 
AmSR  772,  1  LRA  728;  Texas,  etc.. 
R.  Co.  V.  Rasmussen,  (Civ.  A.)  181 
SW  212;  Slaughter  v.  American  Bap- 
tist Publication  Soc.,  (Civ.  A.)  150 
SW  224;  Southern  Pac.  R.  Co.  v.  Mil- 
ner,  46  Tex.  Civ.  A.  489,  100  SW  1170; 
Chicago,  etc^  R.  Co.  v.  Boylea,  11 
Tex.  Civ.  A.  522,  33  SW  247;  Donahoo 
V.  Scott,  (Civ.  A.)  30  SW  385. 

Vt.— ElllB  v.  Cleveland.  66  Vt.  368; 
Bovee   v.    Danville,    53    Vt.    183. 

[a]  XUnstratloBs. — (1)  Although 
a  railroad  company  wrongfully  ob- 
structs a  highway  by  permitting  its 
trains  to  atop  across  it,  thereby  de- 
taining a  female  traveler  on  the  high- 
way for  a  considerable  time,  it  is  not 
liable  for  injuries  to  her  feelings 
caused  by  the  rude  and  Insulting  con- 
duct of  drunken  passengers  on  the 
train.  Shields  v.  Louisville,  etc.,  R. 
Co.,  97  Ky.  103,  29  SW  978.  16  KyL 
849,  27  LRA' 680.  (2)  Damages  from 
defendant's  conduct  in  calling  plain- 
tiff up  by  telephone  during  her  hus- 
band's absence  and  ordering  her  in 
violent  language  to  take  charge  of 
her  husband's  cattle,  which  were  in 
defendant's  field,  causing .  plaintiff, 
then  recovering  from  an  illness, 
bodily  pain  ajtd  mental  anguish,  were 
too  remote  to  authorize  an  action 
therefor.  Kramer  v.  RIcksmeier,  169 
Iowa  48,  139  NW  1091,  45  LRANS 
928. 

[b]  Appllmttlona  of  mis, — (1)  One 
entitled  to  damages  for  being  de- 
prived of  lateral  support  for  his  land, 
designed  for  a  burial  place,  is  not 
entitled  to  have  the  injury  to  hia 
feelings  considered  when  defendant 
intended  no  injury  thereto,  although 
grossly    careless.      White   v.   Dresser, 

135  Mass.  150,  46  AmR  454.  (2)  An 
instruction  that  any  pain,  suiterlng, 
or  sorrow  resulting  from  a  miscar- 
riage is  an  element  of  damage  tends 
to  permit  a  consideration  of  too  re- 
mote consequences.  Augusta,  etc., 
R.-CO.  V.  Randall,  85  Ga.  297.  11  SB 
706.  (3)  A  person  suing  for  dam- 
ages for  "wounded  feelings  cannot  re- 
cover when  his  own  act  exhibits  an 
entire  want  of  feeling,  affection,  or 
sentiment.  Montane  v.  Saloy,  Mann. 
Unrep.    Cas.     (La.)    34. 

37.  Ala. — Birmingham  R.,  etc..  Co. 
V.  Coleman,  181  Ala.  478,  61  S  890. 

Ga. — Head  v.  Georgia  Pac.  R.  Co., 
79  Ga.  358,  360,  7  SB  217,  11  AmSR 
484.  , 

Iowa. — Young  v.  (jtormley,  120  Iowa 
372,  94  NW  922;  Parkhtirst  v.  Mastel- 
ler,  67   Iowa  474,   10  NW  864. 

La. — Dirmeyer  v.  O'Hem,  S9  La. 
Ann.   961,    3    S   132. 

Nebr. — American  Water-Works  Co. 
v.  Dougherty,  87  Nebr.  873,  66  NW 
1061. 

Nev. — Johnson  v.  Wells,  6  Nev.  224, 
3  AmR  245. 

N.  H.— Bixby  V.  Dunlap,  66  N.  H. 
466.   22   AmR   476. 

N.  Y.— Aaron  v.  Ward.  203  N.  T. 
351.   96   NB   736,    38    LRANS   204    [afl 

136  App.  Dlv.  818,  121  NYS  673]; 
Ived  V.  Humphreys,  1  El.  D.  Smith 
196. 

N.  C. — <3armichael  v.  Southern  Bell 
Tel.,  etc.,  Co.,  167  N.  C.  21,  72  SB  619, 
39    LRANS    651,    AnnCasl913B    1117. 

Tex. — Western  Union  Tel.  Co.  v. 
Cooper,  71  Tex.  507;  Western  Union 
Tel.  Co.  V.  Berdlne,  2  Tex.  (31v.  A. 
617,  21  SW  982. 

"Wounding  a  man's  feelings  is  as 
much  actual  damage  as  breaking  his 
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of  ..right  and  not  of  discretion,"  and  the  grounds 
for  an  allowance  of  exemplary  damages  need  not 
be  present.'*  In  a  case  where  it  is  proper  to  award 
damages  for  mental  anguish,  the  fact  that  it  is  not 
susceptible  of  accurate  computation  will  not  consti- 
tute a  bar  to  the  award.***  In  order  that  there  may 
be  a  recovery  for  mental  suffering,  there  must  be 
either  direct  or  circumstantial  evidence  from  which 
the  jury  may  imply  its  existence.*'  There  need  not 
be  direct  evidence  of  the  existence  of  mental  suffer- 
ing, but  it  may  be  inferred  by  the  jury  from  the 
surrounding  circumstances,*'  as  from  the  fact  of 
serious  physical  injury,*'  and  the  rule  is  put  m<Are 
strongly  in  some  jurisdictions,  it  being  held  that 
direct  evidence  of  mental  suffering  is  inadmissible.** 
However,  in  other  jurisdictions  plaintiff  is  entitled 
to  describe  his  mental  feelings  at  the  time  of  the  ac- 
«i'dent.*' 


Imaginary  snfferiag.  Where  a  neurotic  condition 
produced  by  shock  results  in  imaginary  mental  suf- 
fering, such  suffering  may  be  an  element  of  recov- 
ery.** 

Disappointment  or  regret.  Mental  anguish,  as  the 
term  is  employed  to  designate  a  recoverable  element 
of  damages,  means  something  more  than  mere  dis- 
appointment or  regret.*' 

Child.  The  fact  that  the  person  injured  is  a  child 
of  tender  age  will  not  preclude  a  recovery  for  men- 
tal suffering.** 

Person  of  nnsonnd  mind.  A  recovery  may  be  had 
for  mental  suffering,  although  the  person  injured 
is  of  unsound  mind,*°  unless  it  is  established  that 
his  mental  condition  is  such  as  to  prevent  him  from 
experiencing  mental  suffering."' .  But  it  has  also 
been  held  that,  where  plaintiff  fias  been  rendered 


limbo.  The  difference  Is  that  one 
is  Internal  and  the  other  external, 
one  mental,  the  other  physical  In 
either  case  the  damage  la  not  meas- 
urable with  exactness.  There  can  be 
a  .closer  approximation  In  estimating 
the  damage  to  a  limb  than  to  the  feel- 
ings, but  at  the  last  the  amount  Is 
indefinite."  Head  v.  Oeorgia  Pac.  R. 
Co.,  supra. 

[a]  Za  XfOnlalaB*  damages  result- 
ing from  Injury  to  feeling,  reputa- 
tion, and  standing  are  recognised  as 
compensatory,  and  where  they  arise 
and  the  liability  of  the  obligor  is 
fixed  by  hts  being  put  In  default, 
there  Is  no  reason  why  they  should 
not  be  regarded  In  the  same  manner 
and  to  thQ  same  extent  as  damages  to 
person  or  property.  Johnson  v.  Levy, 
118  La.  447,  43  S  46,  118  AmSR  378, 
9    LRANS    lOZO,    10    AnnCas    722. 

88.  Birmingham  R.,  etc.,  Co.  y. 
Colem>.n,  181  Ala.  478.  61  S  890;  Oat- 
zow  V.  Buenlng,  IOC  Wis.  1.  81  NW 
1003,  80  AmSR  1,  49   LRA  476. 

39.  Lake  Erie,  etc.,  R.  Co.  v.  Chris- 
tlson,  39  111.  A.  495;  Porter  v.  Hanni- 
bal, etc.,  R.  Co..  71  Mo.  6S,  36  AmR 
454;  American  Water-Works  Co.  v. 
Dougherty.  37  Nebr.  373.  65  NW  1051. 

40.  Cal. — Merrill  v.  Los  Angeles 
Oas,  etc..  Co.,  158  Cal.  499,  613.  Ill 
P  684,  139  AmSR  134,  31  LRANS  669. 

Ind. — Indiana  R.  Co.  v.  Orr,  41 
Ind.  A.  426.  84  NB  32. 

Iowa. — Johnson  v.  Hahn,  168  Iowa 
147,  150  NW  6;  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa  379,  98  NW 
881,  101  AmSR  268,  64  LRA  646.     • 

La. — ^Whlte  V.  Western  Union  Tel. 
Co.,  3  La.  A.    (Orleans)   256.' 

Mass. — Ballou  v.  Farnum,  11  Allen 
73. 

N.  C. — Young  V.  Western  Union  Tel. 
Co..  107  N.  C.  370.  886,  11  SB  1044, 
22  AmSR  883,  9  LRA  669. 

Tenn. — Wadsworth       v.       Western 
Union   Tel.   Co..    86   Tenn.    69p,   711,   S 
SW   574,   6   AmSR   864. 
.      Tex. — International,   etc^  R.  Co.   v. 
Rhoades,    (Civ.   A.)    61   SW   517. 

"That  the  amount  of  damages  al- 
lowable In  such  a  case  as  this  Is  not 
capable  of  easy  and  accurate  mathe- 
matical computation  is  freely  conced- 
ed; but  that  should  not  be  a  suffi- 
cient reason  for  refusing  or  defeat- 
ing the  right  of  action  altogether; 
for  the  same  objection  may  be  .urged 
with  the  same  force  in  all  cases 
where  mental  and  bodily  sufferings 
are  treated  as  proper  elements  of 
damage."  Wadsworth  v.  Western 
Union    Tel.    Co.,    supra. 

"The  difficulty  of  measuring  dam- 
ages to  the  feelings  is  very  great,  but 
...  it  Is  better  that  it  should  be 
left  to  them  [the  Jury],  under  the 
wise  supervision  of  the  presiding 
Judge,  with  his  power  to  set  aside 
excessive  verdicts,  than,  on  account 
of  such  difficulty,  to  require  parties 
iniured  in  their  feelings  by  the  neg- 
ligence, the  malice  or  wantonness  of 


others,  to  go  without  remedy."  Toung 
v.  Western  Union  Tel.  Co.,  supra. 

"Men  differ  In  sensing  physical 
pain;  so  do  they  differ  in  the  mental 
suffering  occasioned  by  physical  pain 
alone.  No  one  would  pretend  to  say 
that  the  actual  physical  suffering  of 
a  crushed  leg  is  the  same  in  the  case 
of  a  sodden,  phlegmatic  tramp  as  It 
would  be  with  a  high-strung,  ner- 
vous, active  man  cf  affairs.  Tet  the 
law  has  scales  by  which  it  measures 
the  compensation  for  suffering  of 
this  kind,  and  measures  it,  of  course. 
In  terms  of  money.  Why  should  it  be 
supposed  that  those  scales  would 
break  down  and  prove  Inadequate 
when  other  legitimate  elements  of 
mental  suffering  are  cast  into  their 
balance?  In  truth  the  admeasure- 
ment of  suffering  in  terms  of  tnoney 
Is  a  most  clumsy  device,  but  it  is 
the  best  device  which  the  law  Hnows, 
and  It  Is  a  device  which  the  law 
will  employ  until  some  better  Is  dis- 
covered. To  forbid  the  consideration 
of  these  other  elements  of  mental 
suffering  because  the  scales  are  not 
sufficiently  delicate  for  their  weigh- 
ing. Is  equally  to  condemn  the  use 
of  the  scales  in  the  very  cases  and 
for  the  very  purimses  now  admittedly 
sanctioned  by  the  law."  Merrill  v. 
Los  Angeles   Oas,   etc.,   Co.,    supra. 

41.  Muse  V.  Ford  Motor  Co., 
<N.  C.)  95  SK  900. 

49.  Ala. — Southern  R.  Co.  v.  Rowe, 
73  S  634;  Western  Union  Tel.  Co.  v. 
Cleveland,  169  Ala.  131,  68  S  80,  Ann 
Casl912B  584;  Western  Union  Tel. 
Co.  v.  McMorrls.  168  Ala.  663,  48  8 
349,  132   AmSR  46. 

Ark. — ^Arkansas  Southwestern  R. 
Co.  V.  Wlngfleld,  94  Ark.  75,  126  SW 
76;  St.  Louis,  etc.,  R.  Co.  v.  Leamons, 
82  Ark.   604,  102  SW  363. 

Cal. — Ryan  v.  Oakland  Gas,  etc., 
Co..  21  Cal.  A.  14,  130  P  693. 

Ida. — Tarr  v,  Oregon  Short  Line 
R.  Co.,  14  Ida.  192,  93  P  957,  125 
AmSR  161. 

Kan. — Baisdrenghlen  v.  Missouri, 
etc.,  R.  Co.,  91  Kan.  730,  189  P  428. 

Ky. — Nolan  v.  Standard  Sanitary 
Mfg.  Co.,  Ill  SW  290.  33  KyL 
745. 

•    Mich. — ^Amanta   v.    Michigan    Cent. 
R.    Co.,   177   M«!h.   280,   143   NW  76. 

Mo. — Brown  y.  Hannibal,  etc.,  R. 
Co.,  99  Mo.  310,  12  SW  655;  Stewart 
V.  Watson.  133  Mo.  A.  44,  112  SW  762; 
Kennedy  v.  St.  Louts  Transit  Co.,  103 
Mo.  A.  1,  78  SW  77;  Berger  v.  Chi- 
cago, etc.,  R.  Co.,  97  Mo.  A.  127,  71 
SW   102.  ^ 

Tex. — ^Panhandle,  etc.,  R.  Co.  y. 
Brooks,  (Cly.  A.)  199  SW  665;  Tur- 
ner y.  McKlnney,  (Civ.  A.)  182  SW 
431,  43B:  Galveston,  etc.,  R.  <3o.  v. 
Stoy,  44  Tex.  Civ.  A,  448,  99  SW  185; 
Galveston,  etc.,  R.  Co.  v.  Garrett,  44 
Tex.  Civ.  A.  406,  98  SW  932;  Interna- 
tional, etc.,  R.  (Jo.  v.  Anchonda,  (<31y. 
A.)  68  SW  743. 

"Mental    suffering    will    be   implied 


from  Illness,  or  injuries,  accompa- 
nied by  physical  pain."  Turner  v. 
McKlnney,  supra.  To  same  effect 
International,  etc.  R.  Co.  v.  Johnson, 
43   Tex.  Civ.   A.    147,   95   SW   595. 

[a]  Bylasno*  heU.  ■nillolMit. — St. 
Louis,  etc.,  R.  Co.  v.  Hartung,  95 
Ark.  220,  128  SW  1025;  Arkansas 
Southwestern  R.  Co.  v.  Wlngfleld,  94 
Ark.  75.  126  SW  76;  Gulf,  etc.,  R.  Co. 
V.  Coleman,  51  Tex.  Civ.  A.  415,  112 
SW   690. 

43.  Muskogee  laectrtc  Tract.  Co. 
V^,  Rye,  47  Okl.  142,  148  P  lOO;  Mis- 
souri, etc.,  R.  Co.  v.  Rogers,  (Tex. 
Civ.  A.)  201  SW  417;  Vlcksburg,  etc, 
R.  Co.  V.  Jackson,  (Tex.  Civ.  A.)  13S 
SW  925;  Chicago,  etc.,  R.  Co.  v.  Swan, 
(Tex.  Civ.  A.)  180  SW  855;  Texas  Tel., 
etc.,  Co.  V.  Thompson,  61  Tex.  Civ. 
A.  408,  130  SW  705;  St.  Louis  South- 
western R.  Co.  V.  Cleland.  50  Tex. 
Civ.  A.  499,  110  SW  122;  Galveston, 
etc,  R.  Co.  V.  Parish,  45  Tex.  Cly.  A. 
493,  100  SW  1175;  GalVeston,  etc.,  R. 
Co.  V.  Gracia,  (Tex.  Civ.  A.)  100  SW 
198;  Houston,  etc.,  R.  Co.  v.  SInnpson. 
(Tex.  Clv.  A.)  81  SW  358;  Galveston 
City  R.  Co.  V.  Chapman,  36  Tex.  Civ. 
A.  651,  80  SW  856;  Galveston,  etc,  R. 
Co.  V.   Hubbard,  33  Tex.  Clv.  A.   J4J, 

76  SW  764;  International,  etc,  R.  Co. 
V.  Mitchell,  (Tex.  Clv.  A.)  60  SW 
996;  Missouri,  etc.,  R.  Co.  v.  Cox, 
(Tex.  Clv.  A.)  65  SW  354,  56  SW^  97; 
San  Antonio  v.  Kreusel,  17  Tex.  CUv. 
A.  694,  43  SW  616;  Southern  Bell  Tel., 
etc.,  Co.  V.  Clements,  98  Va.  1,  34  SB 
951. 

[a]  OUIla  and  frrer  Is  not  suffi- 
cient to  afford  a  basis  for  a  presump- 
tion of  mental  suffering.  Houston, 
etc.,  R.  Co.  V.  Simpson,  (Tex.  Clv.  A.) 
81  SW  353;  Houston,  etc,  R.  (3o.  v. 
Reasonover,  36  Tex.  Clv.  A.  274.  81 
S'W  32^ 

44.  Mattingly  v.  Houston,  167  Ala. 
167,  62  S  78. 

45.  Sanders  v.  Boston,  etc.,  R.  C!o„ 

77  N.  H.  381,-  92  A  546. 

[a]  ninatraUon. — Plaintiff  may 
state  that,  when  he  saw  that  he  was 
unable  to  escape  Injury,  he  thought 
of  his  wife  and  daughter.  Sanders 
V.  Boston,. etc.,  R.  Co.,  77  N.  H.  381, 
92   A    646. 

46.  Chicago,  etc.,  R.  Co.  v.  Barnes. 
60  Tex.  Clv.  A.  46,  111  SW  447. 

_  47.  Gerock  v.  Western  Union  Tel. 
Co.,  147  N,  C.  1,  60  SE  637;  Hancock 
V.  Western  Union  Tel.  Co..  187  N.  C 
497.  49  SB  952.  -69  LRA  403. 

48.  Gulf,  etc.,  R.  Co.,  v.  Sauter,  46 
Tex.  Civ.  A.    309,   108   SW  201. 

[al  nioatrattOB. — A  child  of  four 
has  been  held  capable  of  experiencing 
mental  suffering.  Gulf,  etc,  R-  Co. 
v.  Sauter,  46  Tex.  Clv.  A.  309,  103  SW 
201. 

4».  Gulf,  etc.,  R.  <3o.  y.  Halsheu- 
ser.   (Tex.  CJlv.  A0.46  SW  188. 

50.  Tweed  v.  Western  Union  Tel. 
Co.,  107  Tex.  247,  166  SW  696. 
177  SW  957  [aff  (Clv.  A.)  188  SW 
1155]. 


For  later  oases,  d«r*lopia«ats  and  olMages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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insane  by  his  injnriea,  he  is  not  entitled  to  recover 
for  mental  suffering.^' 

In  an  action  by  a  personal  repreaentatlYe,  a  leeov- 
eiy  may  be  had  for  iuental  suffering  of  a  decedent 
ap  to  the  time  of  bis  death,'*  nnleas  nnder  the  statute 
by  yirtae  of  which  a  caase  of  action  survives  snch  a 
recovery  is  precluded.'* 

[f  152]    b.    As  Ind«p«nd«nt  Ground  of  Recoveiy. 


The  general  rule  supported  by  the  weight  of  au- 
thority is  that  mental  pain  and  suffering  will  not 
alone  constitute  a  sufficient  basis  for  the  recovery  of 
substantial  damages.'*  Certain  exceptions  to  this 
rule  are  recognized  in  actions  for  breach  of  eon- 
tract  of  marriage"  and  certain  cases  of  willful 
wrong,"   especially  those   affecting  the   liberty  of 


61.  Western  Union  Tel.  Co.  v. 
Tweed,  (Tex.  dy.  A.)  138  SW  11B6 
(aS  107  Tex.  (47,  166  BW  696.  177  SW 
957]. 

53.  Louisville,  etc.,  R.  Co.  v.  Sltn- 
rall,  127  Ky.  66,  104  SW  1011,  31 
KyL  1269  [pet  for  modification  of 
opinion  den  104  SW  1199,  32  KyL 
240];  Payne  v.  Georjfetown  Lumber 
Co..  117  La.  983.  42  S  475;  Maher  v. 
Philadelphia  Tract.  Co.,  181  Pa.  891, 
37   A   571. 

63.  Bnwtval  of  aotioa  see  Abate- 
ment  and   Revival    |;    363-369. 

54.  U.  S. — Southern  Express  Co.  v. 
Beyero,  240  U.  S.  612,  36  SCt  410,  60 
U  ed.  825,  LRA1917A  197;  Pennsyl- 
vania Co.  V.  White,  242  Fed.  437.  156 
CCA  213;  Jones  v.  Western  Union 
Tel.  Co.,  233  Fed.  301;  Kansas  City 
Sotithern  R.   Co.   v.   Rogers,   203   Fed.- 

462,  121  CCA  686;  Tiller  v.  St.  Louis, 
etc..  K.  Co.,  189  Fed.  994;  Kyle  v. 
Chicago,  etc.,  R.  Co.,  182  Fed.  618, 
617,  106  CCA  151;  Rowan  v.  Western 
Union  Tel.  Co.,  149  Fed.  550,  66S: 
Wilcox  v.  Richmond,  etc.,  R.  Co.,  62 
Fed.  264,  3  CCA  73.  17  LRA  804; 
Chase  V.  Western  Union  Tel.  Co.,  44 
Fed.   654,  10  LRA  464. 

Ala. — ^Western  Union  Tel.  C«,  v. 
Jackson,  163  Ala.  9,  SO  S  316.  See 
Birmlngrham  Transfer,  etc.,  Co.  v. 
Still,  .7  Ala.  A.  656,  61  S  611  (recog- 
nlslner   rule). 

Ark. — St.  Louis,  ate,  R.  Co.  v. 
Oroce,  99  Ark.  420,  138  SW  879;  Pierce 
V.  St.  Louis,  etc.,  R.  Co.,  94  Ark.  489, 
127  SW  707;  Chicago,  etc.,  R.  Co.  v. 
Moss,  89  Ark.  187,  116  SW  192;  Lit- 
tle Rock  R.,  etc.,  Co.  v.  Putache,  104 
SW  554;  St.  Louis,  etc.,  R.  Co.  v. 
Taylor,  84  Ark.  42,  104  SW  551,  JS 
LRANS  159;  Davis  v.  Richardson,  76 
Ark.  348,  89  SW  318;  Texarkana,  etc., 
R.  Co.  V.  Anderson,  67  Ark.  123,  53 
S'W  678;  Peay  v.  Western  Union  Tel. 
Co.,   64  Ark.  538,  43  SW  965,  39  LRA 

463.  See  Dobbins  v.  Little  Rock  R., 
etc.,  Co.,  79  Ark.  85,  95  SW  794,  » 
AnnCas  84. 

Colo. — Hall  V.  Jackson,  24  Colo.  A. 
225.   134  P  151. 

Conn. — Glbney  v.  Lewis,  68  Conn. 
392.    396.   36  A   799. 

Ga. — Southern  R.  Co.  v.  Jackson, 
146  Ga.  243,  91  SE  28;  Sapplngton  v. 
Atlanta,  etc..  R.  Co..  127  Ga.  178,  56 
SE  311;  Dresbach  v.  Davis,  17  Ga.  A. 
79.  86  SE  256;  Green  v.  Southern  R. 
Co.,  9  Ga.  A.  751,  72  SE  190;  Dunn  v. 
We.stem  Union  Tel.  Co.,  2  Ga.  A.  845, 
59  SE  189;  Georgia  R..  etc.,  Co.  v. 
Baker,  1  Ga.  A.  832.  58  SE  88;  Glenn 
V.  'Western  Union  Tel.  Co.,  1  Ga.  A. 
821.    58    SE  83. 

in. — Indianapolis,  etc.,  R.  Co.  v. 
Stables,  62  III.  318;  McCormIck  v. 
Weber,  187  111.  A.  290;  Pittsburg, 
etc..  R.  Co.  V.  Story,  63  111.  A.  239. 
See  Chandler  v.  Illinois  Cent.  R. 
Co.,  171  111.  A.  240  [rev  on  other 
grounds  256  III.  269,  100  NE  152,  43 
LRANS    118J. 

Ind.— Kalen  v.  Terre  Haute,  etc.,  R. 
Co..  18  Ind.  A.  202,  47  NE  694.  63 
AmSR   343. 

Iowa. — Zabron  v.  Cunard  SS.  Co., 
151  Iowa  846,  131  NW  18,  34  LRANS 
751. 

Kan. — ^Whitsel  v.  Watts.  98  Kan. 
508,  169  P  401,  LRA1917A  708:  Cole  V. 
Gray,   70  Kan.  705,  79  P  654. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Brown.  127  Ky.  732,  106  SW  795,  82 
KyL  $62,  IS  LRANS  1135;  Newport 
News.  etc..  Co.  v.  Oholson,  10  KyL 
*38. 

He.— Wrman  v.  Leavitt.  71  Me.  227. 
36  AmR  l03. 

Mass. — McCarthy  v.  Boston  BlI.  R. 
Co.,  223  Mass.  668,  112  NE  2S6. 


Minn. — Beaulleu  v.  Great  Northern 
R.  Co.,  103  Minn.  47,  114  NW  353,  19 
LRANS  564.   14  AnnCas   462. 

Miss. — Pullman  Co.  v.  Kelly,  86 
Miss.  87,  38  8  317. 

Mo. — McCardle  v.  George  B.  Peck 
Dry  Goods  Co.,  271  Mo.  Ill,  196  SW 
1034;  Dalzell  v.  Dean  Hotel  Co.,  193 
Mo.  A.  379,  186  SW  41;  Wilson  v.  St. 
Louis,  etc.,  R.  Co.,  160  Mo.  A.  649, 
142  SW  776;  Smith  v.  Pullman  Co., 
138  Mo.  A.  238,  119  SW  1072;  Hel- 
berger  v.  Missouri,  etc..  Tel.  Co.,  183 
Mo.  A.  452,  113  SW  730;  Harless  v. 
Southwest  Missouri  Electric  R.  Co., 
123  Mo.  A.  22,  99  SW  793;  Shellabar- 
ger  V.  Morris,  116  Mo.  A.  666,  91  SW 
1005;  Grayson  v.  St.  Louis  Transit 
Co.,  100  Mo.  A.  60,  71  SW  730. 

N.  T.— Stahl  V.  WlUtam  Necker, 
Inc..  171  NTS  728. 

Oki: — St.  Louis,  ete,  R.  Co.  v.  Kelf- 
fer,  48  Okl.  434,  ISO  P  1026. 

S.  C. — Folk  V.  Seaboard  Air  Line 
R.  Co.,  99  8.  C.  284,  8S  SE  462;  Norrls 
V.  Southern  R.,  Carolina  Division,  84 
S.  C.  15,  65  SE  956;  Black  v.  Atlantic 
Coast  Line  R.  Co.,  82  S.  C.  478,  64  SE 
418;  Taylor  v.  Atlantic  Coast  Line 
R.  Co.,  78   S.  C.   652,  59  SE  641. 

Tex. — Stein  v.  Greenebaum,  (Ctv. 
A.)   203  SW  809. 

Va. — Awtrey  v.  Norfolk,  etc.,  R. 
Co.,  93  SE  670. 

Wis. — Gatsow  V.  Buening,  106  Wis. 
1,  81  NW  1003,  80  AmSR  1,  49  LRA 
475;  Summerfleld  v.  Western  Union 
Tel.  Co.,  87  Wis.  1,  10,  57  NW  973,  41 
AmSR   17. 

Eng. — Lynch  v.  Knight,  9  H.  L.  Cas. 
577.  598,  11  Reprint  854. 

Alta. — ^Mlner  v.  Canadian  Pac.  R. 
Co.,  3  Alta.  L.   408. 

N.  S. — Cullen  v.  Canadian  Detective 
Bureau,  44  N.  S.  322. 

"Mental  pain  or  anxiety  the  law 
cannot  value,  and  does  not  pretend  to 
redress,  when  the  unlawful  act  com- 
plained of  causes  that  alone."  Lynch 
V.  Knight,  supra  (per  Lord  Wensley- 
dalc). 

"Mental  anguish  alone,  not  arising 
from  some  physical  Injury  or  pecu- 
niary loss  caused  by  the  negligent 
or  other  wrongful  act  of  another,  is 
not  a  basis  for  an  action  for  danv- 
ages  in  the  absence  of  a  statute  au- 
thorizing such  a  recovery."  Kyle  v. 
Chicago,  etc.,  R.  Co.,  supra. 

"It  Is  true,  as  a  general  rule,  that 
mental  sulTerlng  alone  does  not  con- 
stitute a  cause  of  action;  but  it  may 
be  an  element  of  damages  when  it  is 
a  natural  and  proximate  conse- 
quence of  some  recognised  cause  of 
action."     Glbney  v.   Lewis,   supra. 

"The  reason  why  an  Independent 
action  for  such  damages  cannot  and 
ought  not  to  be  sustained  Is  found 
In  the  remoteness  of  such  damages, 
and  In  the  metaphysical  character  of 
such  an  Injury,  considered  apart  from 
physical  pain.  Such  Injuries  are  gen- 
erally more  sentimental  than  sub- 
stantial. Depending  largely  on  phys- 
ical and  nervous  conditions,  the  suf- 
fering of  one  under  precisely  the 
same  circumstances  would  be  no  test 
of  the  suffering  of  another.  Vague 
and  shadowy,  there  is  no  possible 
standard  by  which  such  an  injury  can 
be  Justly  compensated  or  even  ap- 
proximately measured.  Easily  simu- 
lated and  impossible  to  disprove.  It 
falls  within  all  of  the  objections  to 
speculative  damages,  which  are  uni- 
versally excluded  because  of  their 
uncertain  character."  Summerfleld  v. 
Western  Union  Tel.  Co.,  supra  [quot 
die  op  Lurton,  J.,  Wadswortn  v. 
Western  Union  Tel.  Co..  86  Tenn.  695, 
721,   8  SW  574,  6  AmSR  864]. 


"To  permit  of  the  recovery  of  dam- 
ages for  mental  sufiCering  alone  Is 
not  the  application  of  old  prUiciples 
to  new  conditions,  but  Is  the  creation 
of  a  new  right  of  recbvery  unknown 
to  the  common  law  as  clearly  as  is 
the  creation  of  a  right  of  recovery 
for  the  killing  of  a  human  being." 
Rowan  v.  Western  Union  Tel.  Co., 
supra. 

[a]  AppUcatloaai  of  ml*. — (1) 
Damages  for  mental  suffering  only 
are  not  recoverable  from  a  carrier 
on  account  of  delay  In  the  delivery 
of  an  interstate  shipment  of  a  casket 
intended  for  the  burial  of  plalntifC's 
wife.  Southern  Express  Co.  v.  Bey- 
ers, 240  U.  S.  612,  86  SCt  410,  60  L. 
ed.  825,  LRA1917A  197.  (2)  A  pas- 
senger has  no  right  of  action  for 
humiliation  and  mental  suffering 
.caused  by  the  train  auditor  cursing 
and  abusing  him  and  threatening  to 
eject  him  for  boarding  the  train  with- 
out a  ticket  on  account  of  reaching  it 
■  too  late  to  purchase  one,  where  the 
auditor  finally  accepted  the  cash  fare 
tendered,  and  permitted  him  to  con- 
tinue to  destination.  Pierce  v.  St. 
Louis,  etc.,  R.  Co.,  94  Ark.  489,  127  SW 
707.  (3)  That  one  became  angry  be- 
cause of  his  light  service  being  cut 
off  for  nonpayment,  which  service 
was  renewed  immediately  upon  pay- 
ment and  request,  does  not  entitle 
him  to  recover  for  mental  suffering 
alone,  there  being  no  personal  injury, 
damage  to  property,  or  other  loss 
sustained.  Texas  Power,  etc.,  Co.  v. 
Taylor,   (Tex.  Civ.  A.)  201  SW  206. 

tb]  IB  MMMtehwwtts  the  rule  Is 
that  there  must  be  a  physical  Injury 
from  without.  Megathlin  v.  Boston 
El.  R.  Co.,  {20  Mass.  558,  108  NE 
362. 

65.  See  Breach  of  Marriage  Prom- 
ise   I    92. 

66.  U.  S. — Rowan  v.  Western  Union 
Tel.  Co.,  149  Fed.  650. 

Colo. — Hall  V.  Jackson,  24  Colo.  A. 
226.    134   P   151. 

Ga. — Jeffries  v.  Western  Union  Tel. 
Co.,  2  Ga.  A.  853,  69  SE  192;  Dunn 
V.  Western  Union  Tel.  Co.,  2  Oa.  A. 
845.    59    SE   189. 

Kan. — Whitsel  v.  Watts,  98  Kan. 
508,  159  P  401,  LRA1917A  708;  Loner- 
gran  V.  Small,  81  Kan.  48,  106  P  27. 
25  LRANS  976. 

Mass. — Lopes  v.  Connolly,  210 
#<as8.  487,  97  NE  80,  38  LRANS  986; 
Stowe  V.  Hey  wood,  7  Allen  118; 
Phillips  V.  Hoyle,  4  Gray  568.  See 
Spade  V.  Lynn,  etc.,  R.  Co.,  168  Mass. 
285,  290.  47  NE  88,  60  AmSR  393,  38 
LRA  512  (where  the  court,  in  denying 
a  recovery  for  mere  fright,  fear,  or 
mental  distress,  occasioned  by  negli- 
gence not  resulting  In  bodily  Injury. 
said:  "It  la  hardly  necessary  to  add 
that  this  decision  does  not  reach 
those  classes  of  actions  where  an  in- 
tention to  cause  mental  distress  or 
to  hurt  the  feelings  Is  shown,  or  Is 
reasonably  to  be  Inferred,  as,  for  ex- 
ample. In  cases  of  seduction,  slan- 
der, malicious  prosecution,  or  arrest, 
and  some  others.  Nor  do  we  include 
cases  of  acts  done  with  gross  care- 
lessness or  recklessness,  showing  ut- 
ter indifference  to  such  consequences, 
when  they  must  have  been  in  the 
actor's  mind"). 

Minn. — Larson  v.  Chase.  47  Minn. 
307,  50  NW  238,  28  AmSR  370,  14 
LRA   85. 

Mo. — Schmitz  V.  St.  Louis,  etc.,  R. 
Co.,  119  Mo.  256,  24  SW  472,  28  LRA 
250;  Trigg  v.  St.  Louis,  etc.,  R.  Co., 
74  Mo.  147,  41  AmR  305;  Wilson  v. 
St,  Louis,  etc.,  R.  Co.,  160  Mo.  A. 
649,   142  SW  776;  Voss  v.  BoIsenlUF 
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personal  security,'^  character  or  reputation,"  or 
domestic  relations  «*  of  the  injured  person,  in  which 
cases  mental  suffering  is  recognized  as  the  ordinary, 
natural,  and  proximate  consequence  -  of  the  wrong 
complained  of.**  In  any  event,  a  very  slight  injury 
constituting  a  ground  of  action  will  support  a  re- 
covery for  accompanying  mental  suffering.*^  There 
are  some  authorities,  however,  which,  in  opposition 
to  the  more  generally  adopted  view,  hold  that  mental 
pain  and  suffering  alone  may  constitute  ground  for 
a  recovery  of  substantial  damages/'  These  author- 
ities, however,  are  for  the  most  part  confined  to 
actions  growing  out  of  the  failure  properly  to  trans- 
mit and  deliver  telegraphic  messages.**  Under  the 
prevailing  doctrine,  sickness  resulting  from  mental 


suffering  or  anguish  will  not  afford  an  element  of 
damage  where  there  is  no  actual  injury  to  person 
or  property,**  although  it  should  be  noted  that  there 
is  some  conflict  in  the  decisions  as  to  the  conse- 
quence of  fright  or  nervous  shock.**  Mental  pain 
and  suffering  as  such  must  be  distinguished  from 
pain  and  suffering  ensuing  from  an  injury  to  tb» 
nervous  system,  which  is  to  be  regarded  as  a  physi- 
cal injury,  and  as  such  sufficient  in  itself  to  support 
a  recovery  of  damages.*' 

[$  153]  c.  Accompanying  Physical  Injury  to 
Person — (1)  In  OeneraL  Mental  pain  and  suffering 
as  a  direct  and  necessary  consequence  of  a  physical 
injury  is  a  distinct  element  of  damages,*'  and  the 
person  injured  is  entitled  to  compensation  there- 


147  Mo.  A.  375,  128  SW  1:  Carter  v. 
Oster,  134  Mo.  A.  146,  112  SW  995; 
Harlesa  v.  Southwest  Missouri  Elec- 
tric R.  Co..  123  Mo.  A.  22,  99  SW  793; 
Smith  V.  Atchison,  etc.,  R.  Co.,  122 
Mo.  A.  86,  97  SW  1007;  Rawlinsrs  v. 
Wabash  R.  Co.,  97  Mo.  A.  511,  71  SW 
635. 

N.  T.— Williams  v.  Underhill,  C3 
App.   Dlv.   223,  71  NTS  291. 

Tex. — Stein  v.  Qreenebaum,  (Civ. 
A.)  203  SW  809;  Davidson  v.  Lee, 
(Civ.  A.)  139  SW  904;  Missouri,  etc, 
R.  Co.  v.  Liightfoot,  48  Tex.  Civ.  A. 
120,  106  SW  395;  Leach  v.  Leach,  11 
Tex.  Civ.  A.  699.  33  SW  703.  See 
Pullman  Co.  v.  Custer,  (Civ.  A.)  140 
SW  847  (applying  law  of  Arizona). 

Wis. — Summerneld  v.  Western 
Union  Tel.  Co.,  87  Wis.  1,  67  NW 
973,    41   AmSK   17. 

See  Mensinger  v.  O'Hara.  189  IlL 
A.    48. 

[a]  lUnstratloiui.  ( 1 )  In  an  ac- 
tion by  a  wife  for  the  unlawful  mu- 
tilation and  dissection  of  her  hus- 
band's corpse,  recovery  may  be  had 
for  Injury  to  the  feelings  and  mental 
suffering  resulting  directly  and  prox- 
imately from  the  wrongful  act,  al- 
though no  actual  pecuniary  damage  Is 
alleged  or  proved.  Larson  v.  Chase, 
47  Minn.  307,  60  NW  238,  28  AmSR 
370,  14  LRA  85.  (2)  In  an  action  for 
assault  with  Intent  to  rape,  compen- 
sation for  mental  sutFering  may  be 
recovered,  although  there  was  no  bat- 
tery. Leach  v.  Leach,  11  Tex.  Civ. 
A.  699,  33  SW  703. 
.  67.  Kurpgewelt  v.  Kirby,  88  Nebr. 
72,  129  NW  177,  33  LRANS  98. 

.Damages  for: 
False    imprisonment    see    False    Im- 
prisonment   [19   Cyc   368]. 
Malicious    prosecution    see    Malicious 

Prosecution    [26   Cyc   62], 

58.  Samagea  in.  aotloBs  for  libel 
or  alandar  see  Libel  and  Slander  [26 
Cyc   533]. 

59.  Stowe  V.  Heywood,  7  Allen 
(Mass.)  118;  Phillips  v.  Hoyle,  4  Gray, 
(Mass.)  668.  Compare  Magee  v.  Hol- 
land. 27  N.  J.  L.  86,  72  AmD  341 
(holding  that,  in  an  action  by  a  fa- 
ther for  the  deprivation  of  the  serv- 
ices of  his  three  children  of  from  the 
age  of  three  to  six,  the  Jury  might 
consider  the  injury  to  hia  feelings 
and    award    exemplary    damages). 

[a]  ninstratloB.^ — In  an  action  al- 
leging that  defendant,  with  intent  to 
deprive  plaintlft  of  her  society  and 
service,  harbored,  secreted,  and  con- 
cealed plaintiff's  minor  child  and  per- 
,  suaded  her  to  remain  absent  from 
his  family  and  service  without  his 
consent,  a  recovery  may  be  had  for 
plaintiff's  mental  suffering.  Stowe 
V.   Heywood,   7   Allen    (Mass.)    118. 

Samafea  for  aednotlon  see  Seduc- 
tion   [35   Cyc   1322]. 

60.  Glbney  v.  Lewis,  68  Conn.  392, 
36  A  799;  Stowe  v.  Heywood,  7  Allen 
(Mass.)  118,  123;  Treanor  v.  Donahoe, 
9   Cush.    (Mass.)    228. 

.  [a]  "The  case  of  llb*l  and  ■lMi> 
der,  seduction,  and  the  like,  are 
analogous  In  this;  that  In  general 
they  do  not  involve  a  loss  of  money, 
time    or    business,    capable    of    being  I 


measured  and  estimated,  but  are 
founded  on  damages  done  to  one's 
feelings,  reputation,  social  position, 
hope  of  advancement  and  the  lllce. 
These  are  damages  not  measurable 
by  any  standard,  but  capable,  in  many 
instances,  of  producing  the  greatest 
suffering,  yet.  In  other,  cause  little 
or  no  actual  Injury."  Stowe  v.  Hey- 
wood. 7  Allen  (Mass.)  118,  123; 
Treanor  v.  Donahoe,  9  Cush.  (Mass.) 
228 

ei.  DrlsGoll  V.  Gaffey,  207  Mass. 
102,  92  NB  1010;  Canning  v.  Wil- 
liamstown,  1  Cush.  (Mass.)  451;  Dal- 
lell  v.  Dean  Hotel  Co.,  193  Mo.  A. 
379,  186  SW  41;  Dye  v.  Chicago,  etc., 
R.  Co.,  135  Mo.  A.  254,  115  SW  497. 
See  Newport  News,  etc.,  Co.  v.  Ghol- 
aon,'  10  KyL  938  (holding  the  evi- 
dence sufficient). 

[a]  ZHoBtration.— An  Instruction 
that,  if  plaintiff  suffered  no  physical 
Injury,  or  Injuries,  in  alighting  from 
defendant's  train  at  an  improper 
place,  she  could  not  recover  damages 
from  fright  or  mental  anguish.  If  any 
she  suffered,  but  that  bodily  suffering 
from  cold,  or  from  being  wet.  If  any, 
would  be  a  physical  Injury  within 
such  instruction,  was  proper.  Dye  v. 
Chicago,  etc.,  R.  Co.,  136  Mo.  A.  254, 
116  SW  497. 

[b]  AppUcattOB  of  role, — Where 
in  an  action  to  recover  damages  for 
a  personal  injury  plaintiff  testified, 
"I  was  not  hurt,"  yet  the  facts  as 
he  detailed  them  showed  that  he  did 
sustain  physical  injury,  and  that  he 
meant  that  he  had  sustained  no  sert- 
out  Injury,  the  court  did  not  err  in 
telling  the  Jury  that  they  might  con- 
sider the  mental  suffering  as  an  ele- 
ment of  damage.  City  Transfer  Co. 
V.  Robinson.  12  KyL  656. 

[c]  Evidence  held  anJBciMit.— Mc- 
Carthy V.  Boston  El.  R.  Co.,  223 
Mass.  568,  112  NE  235. 

62.  Burrus  v.  Nevada-California- 
Oregon  R.  Co.,  38  Nev.  156,  146  P 
926.  See  Capital  Tract.  Co.  v.  Mor- 
gan, 44  App.    (D.  C.)   237   (dictum). 

63.  See  Telegraphs  and  Telephones 
[37   Cyc   1776]. 

64.  Jones  v.  Western  Union  Tel. 
Co.,  233  Fed.  301;  Zabron  v.  Cunard 
SS.  Co.,  151  Iowa  346,  131  NW  18,  34 
LRANS  751. 

[a]  Betwon  for  nUe^— "Siclcness 
which  is  merely  a  sequel  to  ment^.! 
suffering  or  anguish  cannot  be  dif- 
ferentiated from  mental  suffering  or 
anguish  Itself.  To  a  person  of  un- 
usual sensibilities  or  refinement,  com- 
paratively slight  mental  anguish 
might  cause  serious  illness:  but  it 
would  be  obviously  impossible  to 
draw  the  line  of  demarcation  between 
mere  mental  suffering  on  the  one 
.hand,  and  resulting  illness  or  sick- 
ness upon  the  other,  and  consequent- 
ly impossible  to  adopt  any  standard 
by  which  a  Jury  can  be  guided  in  the 
allowance  of  relief.  If  the.  sickness 
be  but  an  aggravated  form  of  mental 
suffering.  It  would  still  be  but  mental 
suffering,  and  therefor  not  a  basis  for 
damages;  if  some  entirely  distinct 
form  of  sickness  should  ensue,  still 
it    could    not    reasonably    have    been 


anticipated,  and  consequently  could 
not  be  said  to  have  been  a  proximate 
result  of  the  original  negligence." 
Jones  v.  Western  Union  Tel.  Co.,  23S 
Fed.    301,   304. 

[b]  Preaenoe  of  aatiial  laj«iy< — 
Where  plaintiff,  who  swallowed  part 
of  a  beverage  sold  by  defendant,  be- 
came sick.  It  being  discovered  that  a 
dead  mouse  was  In  the  bottle,  a  non- 
suit was  improper,  on  the  ground 
that  plaintiff's  suffering  was  purely 
mental,  where  jury  might  have  found 
that  her  illness  was  caused  by  putre- 
faction of  mouae.  Martin  v.  Way- 
cross  Coca-Cola  Bottling  Co.,  18  Ga. 
A.   226,   89   SE  495. 

65.  See   infra   {    158. 

66.  C^al. — Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Ca.1.  668.  44  P  320. 
32  LRA  193. 

Prfrto  Rico. — Fernandez  v.  Valdes, 
4   Porto   Rico   Fed.   48. 

Man. — Ham  v.  Canadian  Northern 
R.  Co..  1  DomLR  377,  20  WestLR  359 
[mod  on  other  grounds  20  Man.  480. 
7    DomLR    812]. 

Ont. — Bateman  v.  Middlesex  Coun- 
ty, 24  Ont.  L.  84,  2  OntWN  1238,  19 
OntWR  442;  Toms  v.  Toronto  R.  Co., 
22  Ont.  L.  204,  2  OntWN  169,  17 
OntWR  2^4  [app  dism  44  C^n.  S.  C. 
268]. 

N.  S.— Fllnn  v.  Keefe,  37  N.  S.  67. 

Compare  Homans  v.  Boston  El.  R. 
Co.,  180  Mass.  456,  458,  62  NB  737,  91 
AmSR  324,  57  LRA  291  (where  the 
court,  after  stating  the  rule  recog- 
nized in  the  jurisdiction,  that  a  re- 
covery could  not  be  had  for  visible 
illness  resulting  from  nervous  shock 
alone,  said:  "But  when  there  has 
been  a  battery  and  a  nervous  shock 
results  from  tbe  same  wrongful  man- 
agement as  the  battery,  it  is  at 
least  equally  Impracticable  to  go  fur- 
ther and  to  inquire  whether  the  shock 
comes  through  the  battery  or  along 
with  it"). 

•But  see  Washington  etc,  R.  Co.  v. 
Dashlell,  7  App.  (D.  C.)  507  (holding; 
that  a  recovery,  in  addition  to  dam- 
ages for  pain  and  suffering,  of  dam- 
ages for  an  impairment  of  plaintiff's 
nervous  system  as  a  direct  result  of 
nervous  shock  would  not  be  alloired 
because  too  remote  and  speculative). 

[a]  AppUeatfon  of  rule. — ^Where 
a  constable  making  a  forcible  and 
malicious  tevy  inflicted  no  wound  or 
bruise  upon  plaintiff,  but  his  conduct 
resulted  in  a  miscarriage  accompa- 
nied with  severe  pain,  such  result 
could  not  be  classed  as  mental  as 
distinguished  from  physical  sufferlnK. 
Townsend  v.  Seefeld,  (Kan.)  169  P 
1167. 

67.  U.  S. — McDermott  v.  Severe, 
202  U.  S.  600,  26  SCt  709,  60  L.  ed. 
1162:  Kagan  v.  Middlesex,  etc.,  R.  Co., 
212  Fed.  562,  663  [att  214  Fed.  747, 
131  CCA  531. 

Ala. — Birmingham  Water  Works 
Co.  v.  Maftlnl.  2  Ala.  A.  662,  St  S 
830. 

Iowa. — McKlnley  v.  Chicago,  etc, 
R.  Co.,  44  Iowa  314,  24  AmR  748  [aft 
99  U.   S.   147,    25   L.  ed.    272]. 

Kan. — Manser  v.  Collins,  69  Kan. 
290,   76   P  851. 
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for.**     The   mental   pain   for  which  eompensation  I  as  accompanies  the  physical  injury  and  is  fairly  and 
may  be  had  under  this  rule,  however,  must  be  such  |  reasonably  the  natural  consequence  which  flows  from 


Mass. — Smith  v.  Holcomb,  99  Mass. 
552;  Tyler  v.  Pomeroy,  8  Allen  480; 
Canning  t.  WUIlamstown,  1  Cush.  451, 

Ifisa. — Hollingshed  v.  Tazoo,  etc., 
R.   Co..  99  Miss.  464,  65  S  40. 

Mo. — Helberger  v.  Missouri,  etc., 
Tel.  Co..  133  Mo.  A.  452.  113  SW  730; 
Waechter  v.  St.  Louis,  etc.,  R.  Co., 
113  Mo.  A.  270,  8S  SW  147;  Butts  v. 
National  Bxch.  Bank,  99  Mo.  A.  1C8, 
72    SW    1083. 

Nebr. — Omaha  St.  R.  Co.  v.  Bm- 
minger,  67  Nebr.  240.  77  NW  675. 

N.  C. — Muse  V.  Ford  Motor  Co.,  95 
SB   900. 

Or. — Adams  t.  Broaiua,  69  Or.  513, 
139  P  729,  51  LRANS  36. 

Pa. — ^Linn  T.  Duquesne  Borougrh, 
204   Pa.  551,  64  A  341,  93  AmSR  800. 

S.  C. — Folk  V.  Seaboard  Air  Line 
R.    Co..   99   S.  C.  284,   83    SE   462. 

Tex. — Roscoe,  etc.,  R.  Co.  v.  Tay- 
lor, (Civ.  A.)  191  SW  1175;  Missouri, 
eta,  R.  Co.  v.  Warren,  (Civ.  A.)  39 
SW^  652  [aft  90  Tex.  566,  40  SW  6]. 

"Fear,  worry,  and  apprehension 
are  typical  sorts  of  mental  sySer- 
ing."  Eagan  T.  Middlesex,  etc.,  R. 
Co.,    supra. 

[a]  KUsoanlacs. — Mental  and  phys- 
ical pain  resulting  from  a  miscar- 
riage may  be  recovered  for  in  an 
action  for  the  negligent  injury  caus- 
ing the  miscarriage  without  deduc- 
tion for  the  pain  that  would  have 
been  sufTered  had  the  child  been  born 
in  the  natural  course  of  events.  Mor- 
ris V.  St.  Paul  City  R.  Co.,  105  Minn. 
276.  117  NW  500,  17  LRANS  598. 

68.  U.  S. — McDermott  v.  Severe, 
202  U.  S.  600,  26  S'Ct  709,  50  L.  ed. 
1162;  Kennon  v.  Oilmer,  131  U.  S.  22, 
9  set  696,  33  L.  ed.  110;  Mclntyre  v. 
Ulblin,  25  L.  ed.  572;  Wade  v.  Leroy, 
20  How.  34,  15  L.  ed.  813;  Partridge 
V.  Boston,  etc  R.  Co.,  184  Fed.  211, 
107  CCA  49;  Denver,  etc.,  R.  Co.  v. 
Roller.  100  Fed.  738.  41  CCA  22,  49 
LiRA  77;  Southern  Kxpress  Co.  v. 
Platten,  93  Fed.  936,  36  CCA  46;  Da- 
vidson v.  Southern  Pac.  Co.,  44  Fed. 
476;  Saldana  v.  Galveston,  etc..  R.  Co.. 

43  Fed.  862;  The  Queen.  40  Fed.  694; 
Carpenter  v.  Mexican  Nat.  R.  Co.,  39 
Fed.  315  [app  dlsm  140  U.  S.  689.  11 
set  1024,  35  U  ed.  601,];  Robertson  v. 
Comelson,  34  Fed.  716;  Anthony  v. 
Louisville,  etc.,  R.  Co.,  27  Fed.  724 
[aff  182  U.  S.  172,  10  SCt  53,  33  L.  ed. 
301];  Van  de  Venter  v.  Chicago  City 
R,  Co..  26  Fed.  32;  Boyle  v.  Case, 
18  Fed.  880,  9  8a wy.  386;  Morse  v. 
Duncan,  14  Fed.  .396;  Bowas  v.  Pio- 
neer Tow, Line,  3  F.  C&s.  No.  1,713, 
2  Sawy.  2l;  The  D.  S.  Gregory,  7  F. 
Cas.  No.  4,100,  2  Ben.  226  [att  9  Wall. 
513,  19  L.  ed.  787];  Hanson  v.  Powle, 
11  P.  Cas.  No.  6,042.  1  Sawy.  539; 
Ware  v.  St.  Paul  Water  Co.,  29  F. 
C^S.  No.  17,172.  1  Dill.  465  [aCT  16 
WalL    666,   21   L.   ed.    485]. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Mallette,  92  Ala.  209.  9  S  363;  Louis- 
ville, etc,  R,  Co.  V.  Whitman,  79  Ala. 
328;  South,  etc.,  R.  Co.  v.  McLendpn, 
63  Ala.    266. 

Alaska. — Stevenson  v.  Steamship 
Boveric,   3  Alaska  457.  , 

Ark. — ^Arkansas  Midland  R.  Co.  v. 
Robinson,  96  Ark.  32,  130  SW  536; 
St.  Louis,  etc.,  R.  Co.  v.  Blackburn, 
16  SW^  469;  Ward  v.  Blackwood,  48 
Ark.  396.  3  SW  624. 

Cal. — Townsend  v.  Brlggs,  99  Cal. 
481,  34  P  116;  Malone  v.  Hawley,  46 
C^I.  409;  Jones  v.  The  Cortes,  17  Cal. 
487,  79  AmD  142;  Fairchild  v.  Cali- 
fornia Stage  Co.,  13  Cal.  599. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  V.  Allen,  48  Colo.  4.  108  P  990; 
Denver  City  Tramway  Co.  v.  Martin, 

44  Colo.  324,  98  P  836;  Wall  v.  Cam- 
eron, 6  Colo.  275. 

Conn. — Malsenbacker  v.  Society 
Concordia.  71  Conn.  369,  42  A  67,  71 
AmSR  213;  Ashcraft  v.  Chapman,  38 
Conn.  230;  Lawrence  v.  Housatonic 
R.  Co.,  29  Conn.  390;  Masters  v.  War- 
ren, 27  C^nn.  293;  Seger  v.  Barkham- 
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sted,  22  Conn.  290. 

Del. — Ford  v.  Charles  Warner  Co., 
15  Del.  88.  37  A  39;  Wallace  v.  Wil- 
mington, etc.,  R.  Co..  13  Del.  629,  18 
A  818;  Warner  v.  Chamberlain,  12 
Del.  IS,  30  A  638. 

D.  C. — Larmon  v.  District  of  Co- 
lumbia,   16    D.   C.    330. 

Qa. — Bray  v.  Idttham,  81  Qa.  640, 
8  SB  64;  Head  v.  Georgia  Pac  R.  Co., 
79  Oa.  358.  7  SE  217,  11  AmSR  434; 
City,  etc.,  R.  Co.  v.  Flnley,  76  Ga. 
311;  Smith  V.  Overby,  30  Ga.  241; 
Cooper  V.  Mullins.  30  Ga.  146,  76 
AmD  638. 

111. — Chicago  Cons.  Tract.  Co.  v. 
Schrltter.  222  III.  364,  78  NE  820  [att 
124  111.  A.  678];  Chicago  C»ty  R.  Co. 
V.  Anderson,  182  111.  298,  65  NB  366 
[aff  80  111.  A.  71];  West  Chicago  St. 
R.  Co.  V.  Foster,  175  111.  396,  61  NB 
690  [aff  74  111.  A.  414]-  Chicago  City 
R.  Co.  V.  Taylor,  170  111.  49.  48  NB 
831  [aff  68  111.  A.  6131;  Chicago  v. 
McLean,  133  111.  148,  24  NB  527.  8 
LRA  765;  Sheridan  v.  Hlbbard,  119 
111.  307,  9  NB  901;  Hannibal,  etc,  R. 
Co.  V.  Martin,  111  111.  219;  Sorfcenfrel 
V.  Schroeder,  75  111.  397;  Chicago  v. 
Blzeman,  71  III.  131;  Chicago  v.  Lan- 
glass,  66  111.  361;  Chicago  v.  Jones,  66 
111.  349;  Indianapolis,  etc.,  R.  Co.  v. 
Stables,  62  III.  313;  Toledo,  etc.,  R. 
Co.  V.  Baddeley,  54  111.  19,  5  AmR  71;' 


Pierce   v.   Mlllay,    44   111.    189;    Peoria    N.    H.    471.    13    A    867:    Holyoke    v. 


Bridge  Assoc,  v.  Loomis,  20  111.  235, 
71  AmD  263:  Kellyville  Coal  Ck>.  v. 
Tehonka,  94  111.  A.  74;  North  Chioago 
St.  R.  Co.  V.  Lehman,  82  111.  A.  238; 
Pittsburg,  etc.,  R.  Co.  v.  Story,  63 
111.  A.  239;  Von  Reeden  v.  Bvans,  52 
111.  A.  209. 

Ind. — Pittsburg,  etc.,  R.  Co.  v. 
Montgomery,  152  Ind.  1,  49  NE  582, 
71  AmSR  301;  Wabash,  etc.,  R.  Co.  v. 
Morgan,  132  Ind.  430,  31  NB  661,  32 
NB  85;  Terre  Haute,  etc.,  R.  Co.  v. 
Brunker,  128  Ind.  542,  26  NB  178; 
Moyer  v.  Gordon,  113  Ind.  282,  14 
NB  476;  Wolf  v.  Trlnkle,  103  Ind. 
855,  3  NE  110;  Pittsburg,  etc.,  R.  Co. 
V.  Sponler,  85  Ind.  165;  Stewart  v. 
Maddox,  63  Ind.  61;  Indianapolis  v. 
Gaston,  58  Ind.  224;  Wright  v.  Comp- 
ton,  53  Ind.  337;  Nossaman  v.  Rlck- 
ert,  18  Ind.  350;  Taber  v.  Hutson,  5 
Ind.  322,  61  AmD  96:  Nappanee  v. 
Ruckman,   7   Ind.  A.    361,   34    NE  609. 

Iowa. — ^Watson  v.  Dllts,  116  Iowa 
249,  89  NW  1068,  93  AmSR  239,  57 
LRA  559:  Weber  v.  Creston,  75  Iowa 
16,  39  NW  126;  Kendall  v.  Albia,  73 
Iowa  241,  34  NW  833;  Fleming  v. 
Shenandoah,  71  Iowa  456,  32  NW  456; 
Stafford  v.  Oskaloosa,  64  Iowa  251, 
20  NW  174;  Gronan  v.  Kukkuck,  59 
Iowa  IS,  12  NW  748;  Ferguson  v.  Da- 
vis County,  57  Iowa  601,  10  NW  906; 
Moore  v.  Central  R.  Co.,  47  Iowa  688; 
McKinley  v.  Chicago,  etc.,  R.  Co.,  44 
Iowa  314.  24  AmR  748;  Muldowney  v. 
Illinois  Cent.  R.  Co.,  36  Iowa  462; 
Lucas  V.  Fllnn,  35  Iowa  9. 

Kan. — West  v.  Western  Union  Tel. 
Co.,  39  Kan.  93.  17  P  807,  7  AmSR 
530;  Salina  v.  Trosper,  27  Kan.  544; 
Parsons  T.  Lindsay,  26  Kan.  426; 
Missouri,  etc.,  R.  Co.  v.  Weaver,  16 
Kan.  456;  Kansas  Pac.  R.  Co.  v.  Point- 
er, 9  Kan.  620;  Atchison,  etc..  R.  Co. 
v.  Midgett.  1  Kan.  A.  138,  40  P  995. 

Ky. — Owensboro  City  R  Co.  v. 
Robertson,  104  SW  707,  31  KyL  1047; 
Kentucky  Cent.  R.  Co.  v.  Ackley,  87 
Ky.  278.  8  SW  691,  10  KyL  170,  12 
AmSR  4S0;  Alexander  v.  Humber,  86 
Ky.    565     6   SW   453,  9  KyL   734. 

La. — Dirmeyer  v.  O'Hern,  39  La. 
Ann.  961,  3  S  132;  Donnell  T.  Sand- 
ford,    11    La.    Ann.    645. 

Me. — Blackman  v.  Gardiner,'  etc.. 
Bridge,  75  Me.  214;  Mason  v.  Ells- 
worth. 32  Me.  271. 

Md. — McMahon  v.  Northern  Cent. 
R.  Co.,  39  Md.  438;  Pittsburg,  etc.,  R. 
Co.  v.  Andrews.  39  Md.  329.  17  AmR 
568:  Stockton  v.  Frey,  4  GUI  406,  45 
AmD  138. 

Mass. — ^Johnson     v.     Holyoke,     105 


Mass.  SO:  Smith  v.  Holcomb,  99  Mass. 
562;  Ballou  v.  Farnum,  11  Allen  73; 
Tyler  v.   Pomeroy,   8  Allen   480. 

Mich. — Goucher  v.  Jamieson.  124 
Mich.  21,  82  NW  663;  Kinney  v.  Folk- 
erts.  84  Mich.  616,  48  NW  283;  Sher- 
wood V.  Chicago,  etc.,  R.  Co.,  ti  Mich. 
374.  46  NW  773;  Welch  v.  Ware,  32 
Mich.    77. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  AmR  699; 
Southern  R.  Co.  v.  Eendrick,  40  Miss. 
374,  90  AmD  332. 

Mo. — Haniford  v.  Kansas  City,  103 
Mo.  172,  15  SW  753;  RIdenhour  v. 
Kansas  City  Cable  R.  Co.,  102  Mo. 
270,  13  SW  889,  14  SW  760;  Sldekum 
V.  Wabash,  etc.,  R.  Co.,  93  Mo.  400,  4 
SW  701.  3  AmSR  626;  Porter  v. 
Hannibal,  etc..  R.  Co.,  71  Mo.  66,  36 
AmR  454;  Whalen  v.  St.  Louis,  etc., 
R.  Co.,  60  Mo.  323;  Ahem  T.  Collins, 
39  Mo.  145;  Freidenheit  v.  Bdmund- 
son.  36  Mo.  226,  88  AmD  141;  West  v. 
Forrest,  22  Mo.  344;  Rawlings  v. 
Wabash,  etc.,  Co.,  97  Mo.  A.  611.  71 
SW  535;  Hansberger  v.  Sedalia  Elec- 
tric R.,  etc,  Co.,  82  Mo.  A.  5(6;  Stup- 
py  v.  Hof.  82  Mo.  A.  272;  McMillan 
v.  Union  Press-Brick  Works.  6  Mo.  A. 
434;    Stelner   v.    Moran,    2    Mo.   A.   47. 

Nebr. — Omaha  St.  R.  Co.  v.  Bmmln- 
ger,  67  Nebr.  240,  77  NW  675. 

N.    H.-H31ark    v.     Manchester,    64 


Grand  Trunk  R.  Co.,  48  N.  H.   541. 

N.  J. — Bemadsky  v.  Erie  R.  Co., 
76  N.  J.  L.  680,  70  A  189;  Shay  v. 
Camden,  etc.,  R.  Co.,  66  N.  J.  L.  334, 
49  A  547;  Consolidated  Tract.  Co.  v. 
LAmbertson,  59  N.  J.  L.  297,  36  A 
100    [aff   60   N.  J.   L.   457.   38  A  684]. 

N.  Y.— Hamilton  v.  Third  Ave.  R. 
Co..  53  N.  T.  25;  Filer  v.  New  York 
Cent.  R.  Co..  49  N.  Y.  42;  Ward  v. 
Vanderbilt,  4  Abb.  Dec.  52i,  1  Keyes 
70,  34  HowPr  144;  Williams  v.  Under- 
hlll.  63  App.  Dlv.  223,  71  NYS  291; 
Webb  V.  Yonkers.  etc.,  R.  Co.,  61 
App.  Dlv.  194,  64  NYS  791;  O'Flaher- 
ty  V.  Nassau  Electric  R.  Co.,  34  App. 
Dlv.  74,  54  NYS  96  [aff  165  N.  Y. 
624  mem.  59  NE  1128  mem]:  Jones 
V.  Brooklyn  Heights  R.  Co.,  23  App. 
Dlv.  141,  48  NYS  914,  5  NYAnnCas 
124;  Drinkwater  v.  Dinsmore,  16  Hun 
250  [rev  on  other  grounds  80  N.  Y. 
390,  36  AmD  624];  Walker  v.  Erie  R. 
Co.,  63  Barb.  260;  Ford  v.  Jones,  62 
Barb.  484;  Matteson  v.  New  York 
Cent.  R.  Co.,  62  Barb.  364  [aff  35 
N.  Y.  487];  Morse  v.  Auburn,  etc., 
R.  Co.,  10  Barb.  621;  O'Neil  v.  Dry 
Dock,  etc.,  R.  Cto.,  59  N.  Y.  Super. 
123,  16  NYS  84  [aff  129  N.  Y.  126, 
29  NB  84,  26  AmSR  612];  Brignoli  , 
V.  Chicago,  etc.,  R.  Co.,  4  Daly  182; 
Demann  v.  Eighth  Ave.  R.  Co.,  10 
MIsc  191,  30  NYS  926;  C^aldwell  v. 
Central  Park,  etc,  R.  Co.,  7  Misc.  67, 
27    NYS   397 

N.  C. — Britt  V.  Carolina  Northern 
R  Co.,  148  N.  C.  37,  61  SE  601;  Wal- 
lace V.  Western  North  (Carolina  Co., 
104  N.  C.  442,  10  SE  552. 

Oh. — Smith  V.  Pittsburg,  etc.,  R 
Co.,   23   Oh.   St.   10. 

Okl. — Muskogee  Electric  Tract.  Co. 
V.   Rye,   47  Okl.   142,  148  P  100. 

Pa. — Scott  Tp.  V.  Montgomery.  95 
Pa.  444;  McLaughlin  v.  Corry,  77  Pa. 
109,  18  AmR  432;  Pennsylvania,  etc.. 
Canal  Co.  v.  Graham,  63  Pa.  290,  3 
AmR  649;  Pennsylvania  R.  •  Co.  ▼. 
Books,  57  Pa.  339,  98  AmD  229;  North 
German  Lloyd  SS.  Co.  v.  Wood,  18 
Pa.  Super.  488;  Rockwell  v.  Eldred, 
7   Pa.  Super.   95. 

S.  C. — Robinson  v.  St.  Matthews, 
89  S.  C.  30,  71  SE  234;  Mack  v.  South 
Bound  R.  Co.,  52  S.  C.  323,  29  SE  905, 
68  AmSR  913,  40  LRA  679. 

Tenn. — ^Wadsworth  v.  Western 
Union  Tel.  Co.,  86  Tenn.  695,  8  SW 
674,   6  AmSR  864. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  17  SW  521;  Texas  Mex- 
ican  R.  Co.   v.   Douglas,   73   Tex.    325, 

11  SW  33|ji,;5rg^^^,i3.ti9^.^(^.  V. 
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it.**    It  is  di£SeuIt,  if  not  impossible,  to  eoneeive  of  I  and  there  are  some  cases  which  hold  that  physical 
physical  snffering  unaccompanied  by  mental  pain/*  |  and  mental  pain  cannot  be  made  the  subject  of  dis- 

Cooper.  71  Tax.  B07,  9  SW  598,  10 
AmSR  772,  1  LRA  728;  Brown  v. 
Sullivan,  71  Tex.  470,  10  SW  288: 
Gallagher  v.  Bowie,  66  Tex.  266,  17 
SW  407;  Texas,  etc.,  R.  Co.  v.  Curry, 
64  Tex.  85;  Houston,  etc.,  R.  Co.  v. 
Boehn,  57  Tex.  152;  Houston,  etc.,  R. 
Co.  V.  Randall,  50  Tex.  254;  Freeman 
V.  Johnson,  (Civ.  A.)  136  SW  275; 
Galveston,  etc.,  R.  Co.  v.  AveriU, 
(Civ.  A.)  136  SW  98;  San  Antonio, 
etc.,  R.  Co.  v.  Welgers,  22  Tex.  Civ. 
A.  344,  54  SW  910;  Galveston,  etc.,  R. 
Co.  V.  Clark,  21  Tex.  Civ.  A.  i.67,  51 
SW  276;  Gulf,  etc.,  R.  Co.  v.  Holzneu- 
ser,  (Ctv.  A.)  45  SW  188;  Missouri, 
etc.,  R.  Co.  v.  McEIree,  16  Tex.  Civ. 
A.  182,  41  SW  843;  Gulf,  etc.,  R.  Co.  v. 
Brown,  16  Tex.  Civ.  A.  93,  40  SW 
608;  Missouri,  etc.,  R.  Co.  v.  Warren, 
(Civ.  A.)  39  SW  652;  Fry  v.  Hlllan, 
(Civ.  A.)  37  SW  359;  Mexican  Cent. 
R  Co.  V.  Mitten,  13  Tex.  Civ.  A.  653,  36 
SW  282;  Wells  V.  Puller,  13  Tex.  Civ. 

A.  610.  35  SW  824;  San  Antonio,  etc., 
R.  Co.  V.  Keller,  11  Tex.  Civ.  A.  569, 
32  SW  847;  Galveston,  etc..  R.  Co.  v. 
Waldo,  (Civ.  A.)  32  SW  783;  Yoakum 
v.  Kroeger,  (Civ.  A.)  27  SW  953;  Al- 
len V.  Texas,  etc.  R.  Co.,  (Civ.  A.) 
27  SW  943;  San  Antonio,  etc.,  R.  Co. 
V.  Corley,  (Civ.  A.)  26  SW  903  [aff 
87  Tex.  432.  29  SW  231];  Galveston, 
etc.,  R.  Co.  V.  McMonlgal,  (Civ.  A.) 
26  SW  341;  Campbell  v.  Harris,  4 
Tex.  dv.  A.  636.  23  SW  36. 

Utah.— Olblln  v.  Mclntyre,  2  Utah 
384    [aff  25  L.  ed.   572]. 

Vt.— Newell  v.  Whitcher.  58  Vt.  689, 
38  AmR  703;  Bovee  v.  Danville,  53 
Vt.  183;  Nones  ▼.  Northouse.  46  Vt. 
687. 

Va. — Richmond  PassenKer,  etc.,  Co. 
V.  Robinson,  100  Va.  394,  41  SB  719; 
Richmond,  etc.,  R.  Co.  v.  Normant, 
84  Va.  167,  4  SE  211.  10  AmSR  827. 

Wash. — Gray  v.  Washington  Water 
Power  Co.,  30  Wash.  666,  71  P  206. 

W.  Va. — Riley  v.  West  Virginia 
Cent.,  ete^  R.  Co.,  27  W.  Va.  146; 
Vlnal   v.   Core,   18  W.   Va.    1. 

Wis. — Gatzow  V.  Buening.  106  Wis. 
1,  81  NW  1003,  80  AmSR  1.  49  LRA 
475;  Robinson  v.  Superior  Rapid 
Transit  Co.,  94  Wis.  345,  68  NW  961, 
59  AmSR  897,  34  LRA  205;  Relnke 
V.  Bentley,  90  Wis.  467,  63  NW  1055; 
McCoy  V.  Milwaukee  St.  R.  Co.,  88 
Wis.  56,  59  NW  453;  Heddles  v.  Chi- 
cago, etc.,  R.  Co.,  77  Wis.  228,  46  NW 
116,  20  AmSR  106;  Stutz  v.  Chicago, 
etc.,  R.  Co.,  73  Wis.  147,  40  NW  653. 
9  AmSR  769;  Stewart  v.  Ripon,  38 
Wis.  584;  Wilson  v.  Young,  31  Wis. 
674;  Rlpon  v.  Blttel,  30  Wis.  614; 
Goodno  v.  Oshkosh,  28  Wis.  300; 
Barnes  v.  Martin,  16  Wis.  240,  82 
AmD    670. 

Eng.— Dulleu  v.  White,  [1901]  2  K 

B.  669;  Phillips  v.  South  Western  R. 
Co.,  4  Q.  B.  D.  406;  Lynch  v.  Knight, 
9   H.    L.    Cas.    577,    11    Reprint    854. 

Can. — Vanasse  v.  Montreal,  16.  Rev 
Leg   387. 

Que. — Auclalr  v.  Bastien,  4  Montr. 
Super.    74. 

"When  the  Injury,  whether  caused 
by  wilfulness  or  by  negligence,  pro- 
duces mental  as  well  as  bodily  an- 
guish and  sufFering,  independently  of 
any  extraneous  consideration  or 
cause,  it  Is  impossible  to  exclude  the 
mental  .sufFering  in  .estimating  the 
extent  of  the  personal  injury  for 
which  compensation  Is  to  be  award- 
ed." Kennon  v.  Gilmer,  131  U.  S.  22. 
26.  9  set  696,  33  L.  ed.  110  [quot 
McDermott  v.  Severe,  202  U.  S.  600, 
612,  26  set  709,  50  L.  ed.  1162]. 

"That  the  plaintiff  Is  entitled  to 
be  compensated  for  his  actual  per- 
sonal injury,  there  Is,  of  course,  no 
question.  .  .  .  Such  actual  injury  is 
not  confined  to  the  wounds  and  bruis- 
es upon  his  body,  but  extends  to  his 
mental  suffering.  His  mind  is  no 
less  a  part  of  his  person  than  his 
body:  and  the  sufferings  of  the  for- 
mer are   oftentimes  more  acute   and 


also  more  lasting  than  those  of  the 
latter.  Indeed,  the  sufferings  of  each, 
frequently,  if  not  usually,  act  recip- 
rocally on  the  other.  The  dismay, 
and  the  consequent  shock  to  the  feel- 
ings, which  is  produced  by  the  dan- 
ger attending  a  personal  Injury,  not 
only  aggravate  It,  but  are  frequently 
so  appalling  as  to  suspend  the  reason 
and  disable  a  person  from  warding  it 
off;  and  to  say,  that  it  does  not  enter 
into  the  character  and  extent  of  the 
actual  Injury,  and  form  a  part  of  it, 
would  be  "an  affront  to  common 
sense.' "  Seger  v.  Barkhamsted,  22 
Conn.    290,    298. 

[a]  mwrtratton, — In  an  action  by 
a  young  woman  to  recover  for  a  se- 
vere personal  injury,  evidence  was 
admissible  on  the  question  of  dam- 
ages to  show  that  plaintiff's  injuries 
were  of  such  a  character  that  child- 
bearing  would  thereby  be  rendered 
dangerous  to  her  life,  and  also  to 
show  that  she  had  endured  mental 
suffering  on  account  of  such  fact. 
Partridge  v.  Boston,  etc.,  R.  Co.,  184 
Fed.    211,   107  CCA   49. 

[b]  Application  of  vnl*. — ^A  pros- 
pective mother  who  has  sustained  an 
injury  to  her  person  is  entitled  to 
damages  for  distress  and  disappoint- 
ment at  time  of  birth  of  her  child 
because  of  its  deformity  caused  by 
the  injury.  Gagnon  v.  Rhode  Island 
Co.,    (R.    I.)    101   A   104. 

BacoTszy  by  paz«nt  la.  oaae  of  in- 
JniT  to  ohlld  see  Parent  and  Child 
[29  Cyc  1653]. 

69.  U.  S. — Southern  Pac.  Co.  r. 
Hetser,  135  Fed.  272,  68  CCA  26,  1 
LRANS  288;  Southern  Express  Co. 
V.  Platten,  93  Fed.  936,  36  CCA  46; 
Morse  v.   Duncan,  14  Fed. '398. 

Ark. — Texarkana.  etc.,  R.  Co.  v. 
Anderson,  67  Ark.  123,  53  SW  673. 

Colo. — Denver  City  Tramway  Co. 
V.  Martin,  44  Colo.  324,  98  P  836. 

Conn. — St.  Martin  v.  New  York, 
etc.,  R.  Co.,  89  Conn.  405,  94  A '279, 
LRA1916D  1035;  Malsenbacker  v.  So- 
ciety Concordia,  71  Conn.  369,  42  A 
67,   71  AmSR  213. 

111. — Chicago  City  R.  Co.  v.  An- 
derson, 182  111.  298,  55  NE  366  [aff 
80  111.  A.  71];  Illinois  Cent.  R.  Co.  v. 
Cole,  165  111.  334,  46  NE  275;  Chicago 
V.  McLean,  133  111.  148,  24  NE  758,  23 
AmSR  641,  8  LRA  765;  Indianapolis, 
etc.,  R.  Co.  V,  Stables,  62  111.  313; 
North  Chicago  St.  R.  Co.  v.  Duebner, 
86  111.  A.  602;  North  Chicago  St.  R. 
Co.  V.  Lehman,  82  111.  A.  238;  Pitts- 
burg, etc.,  R.  Co.  V.  St«ry,  63  111.  A. 
239.    ^ 

Ind. — ^Kalen  v.  Terre  Haute,  etc.,  R. 
Co.,  18  Ind.  A.  202.  47  NE  694,  63 
AmSR  343. 

Iowa. — Watson  v.  Dllts.  116  Iowa 
249,  89  NW  1068,  93  AmSR  239,  57 
LRA   559. 

Kan. — Manser  v.  CtelUns,  69  Kan. 
290,   76  P  851. 

Mass. — Sullivan  v.  Old  Colony  St. 
R.  Co..  197  Mass.  512,  83  NE  1091,  125 
AmSR  378. 

Mo. — Rawllngs  v.  Wabash  R.  Co.. 
97    Mo.   A.    511.    71    SW   535. 

Mont. — Hosty  v.  Moulton  Water 
Co.,  39  Mont.  310,   102  P  668. 

N.  J. — Consolidated  Tract.  Co.  v. 
Lambcrtson,  59  N.  J.  L.  297,  86  A 
100    [aff   60   N.   J.   L.    457,    38    A   684], 

Okl. — Muskogee  Electric  Tract.  Co. 
V.  Rye,  47  Okl.  142,  148  P  100. 

Pa. — North  Geiman  Lloyd  SS.  Co. 
V.   Wood,    18    Pa.   Super.   488. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Trott.  86 
Tex.  412,  26  SW  419,  40  AmSR  816; 
Texas  Mexican  R.  Co.  v.  Douglass,  69 
Tex.  694,  7  SW  77;  Gulf,  etc.,  R.  Co. 
V.  Dickens.  64  Tex.  Civ.  A.  637,  118 
SW  612;  Chicago,  etc.,  R.  Co.  v.  Hltt, 
(Civ.  A.)    31   SW  1084. 

Vt. — Rogers  v.  Bigelow,  90  Vt.  41. 
96  A  417,  419  [clt  Cyc];  Bovee  v. 
Danville,    53   Vt.    183. 

"Any  mental  anguish,  which  may 
not    have    been    connected    with    the 


bodily  Injury,  but  caused  by  some 
conception  arising  from  a  different 
so\irce,  could  not  properly  have  been 
taken  into  consideration  by  the  Jury." 
Chicago  v.  McLean,  133  111.  148,  163, 
24  NE  527,  8  LRA  765  [quot  Braun  v. 
Craven,  175  111.  401,  408,  51  NE  657, 
42   LRA   199]. 

[a]  XUnattstloiia. — (1)  Damages 
for  the  mental  anguish  caused  bT 
plaintiff's  inability  to  be  with  his 
sick  and  dying  wife  and  for  his  feel- 
ings while  In  the  cemetery  where 
she  was  burled  are  too  remote.  St. 
Martin  v.  New  York,  etc.,  R.  Ck).,  8» 
Conn.  405,  94  A  279,  LRA1916D  103S. 
(2)  Where  a  woman  suffers  a  mis- 
carriage as  a  result  of  physical  in- 
Jury,  she  may  recover  for  any  men- 
tal or  physical  suffering  attending 
the  miscarriage  as  a  part  thereof, 
but  cannot  recover  for  injured  feel- 
ings or  lamented  loss  of  her  off- 
spring. Hosty  V.  Moulton  Water  Co.. 
39  Mont.  310.  102  P  568.  (3)  The  con- 
templation of  the  suffering  and  deatli 
of  a  child,  conceived  seven  months 
after  the  injury  and  prematurely  de- 
livered. Is  too  remote  from  the  origi- 
nal physical  Injury  to  the  parent. 
and  too  intangible,  to  be  connected 
with  the  original  wrong,  to  be  rea- 
sonably apprehended  from  such  a 
cause.  Sullivan  v.  Old  Colony  St.  R. 
Co.,  197  Mass.  512,  83  NE  1091,  Hi 
AmSR  378. 

[b]  Amiieationa  of  ra]«.^(l)  Id 
an  action  for  personal  injuries,  plain- 
tiff is  not  entitled  to  recover  for  un- 
happiness  resulting  from  Impaired 
freedom  of  action  and  from  being  de- 
prived of  social  intercourse  with 
friends.  Indianapolis  St.  R.  Co.  v. 
Ray,  167  Indi  236,  78  NE  978.  (!) 
Plaintiff  is  not  entitled  to  recover  for 
grief  over  loss  of  offspring  resulting 
from  miscarriage  produced  by  de- 
fendant's acts.  McGee  v.  Vanover. 
148  Ky.  737,  147  SW  742,  KnvCas 
1913B  600.  (3)  In  an  action  for  in- 
juries to  a  married  woman  resulting 
from  miscarriage,  loss  of  the  antici- 
pated society  of  the  prospective  child 
and  mere  matters  of  sentiment  in 
connection  therewith  are  too  remote 
to  form  a  proper  element  of  damage. 
Finer  v.  Nichols,  158  Mo.  A.  539,  138 
SW  889. 

[c1  msoaniaf*. — Where  Injury 
results  In  miscarriage  there  can  be 
no  recovery  for  pain  and  suffering 
because  of  the  loss  of  the  child.  Mc- 
Gee V.  Vanover,  148  Ky.  737,  147  SW 
742  AnnCasl913E  500;  Morris  v.  St. 
Paul  City  R.  Co.,  105  Minn.  276,  117 
NW  500,  17  LRANS  598;  Finer  v. 
Nichols,  158  Mo.  A.  639,  138  SW  889; 
Hosty  v.  Moulton  Water  <3o.,  39  Hont. 
310,   102  P  568. 

[d]  Harvonanaaa. — An  Instruction 
authorizing  a  recovery  for  "mental 
pain  or  nervous  or  physical  suffering" 
should  have  omitted  the  word  "nerv- 
ous," although  nervousness  Is  a  spe- 
cies of  mental  suffering.  Southern 
R.  Co.  V.  Owen.  166  Ky.  827,  162  SW 
110,    IIL 

•  TO.  Indianapolis,  etc.,  R.  Co.  v. 
Stables,  62  111.  313,  320;  Balsdreng- 
hlen  v.  Missouri,  etc.,  R.  Co.,  91  Kan. 
730,  735,  139  P  428;  Western  Union 
Tel.  Co.  V.  Rogers,  68  Miss.  748,  9 
S  823,  24  AmSR  300,  13  LRA  859. 

"We  cannot  readily  understand 
how  there  can  be  pain  without  men- 
tal suffering.  It  Is  a  mental  emotion 
arising  from  a  physical  Injury.  It  Is 
the  mind  that  either  feels  or  takes 
cognizance  of  physical  pain,  and 
hence  there  Is  mental  anguish  or 
suffering  Inseparable  from  bodily  in- 
Jury,  unless  the  mind  la  overpowered 
and  consciousness  Is  destroyed.  The 
mental  anguish  which  would  not  be 
proper  to  be  considered  Is  where  It 
is  not  connected  with  the  bodily  In- 
Jury,  but  was  caused  by  some  mental 
conception  not  arising  from  the  phys- 
ical Injury."  Indianapolis,  etc  R  0>- 
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tioct  allowanees.^'  ' 

[i  154]  (2)  Olsfignrement.  According  to  the 
weight  of  anthority,  mental  pain  in  contemplation 
of  a  permanent  mutilation  or  diafigorement  of  the 
person  may  be  considered  as  an  element  of  dam- 
age." There  are  authorities,  however,  which  take  a 
eontrary  view,'*  or  which  hold  that,  while  there  can 
be  a  recovery  for  disfigurement,  injury  growing  out 

T.  stables,  supra  [quot  Braun  t.  Cra- 
ven, 175  in.  401.  408,  51  NB  667,  43 
LRA  199]. 

"Neither  courts  nor  Juries  can 
draw  a  definite  or  exact  line  between 
physical  pain  and  mental  sutterlng." 
Baisdrenshlen  v.  Missouri,  etc.,  R. 
Co.,  supra. 

[a]  Applieatlon  of  role. — The  Jury 
may  Infer  mental  pain  from  the  In- 
evitable physical  pain,  on  "the  known 
and  experienced  connection  subsist- 
ing between  collateral  facts  or  clr- 
camstances  proved,  and  the  fact  in 
controversy."  Cook  v.  Missouri  Pac. 
R.   Co..    19    Mo.    A.    329,   334. 

71.  Joch  V.  Dankwardt.  t&  111.  331; 
Salina  v.  Trosper,  27  Kan.  544;  John- 
Don  V.  Wells.  6  Nev.  224,  S  AmR  245; 
Galveston,  etc.,  R.  Co.  ▼.  Porfert, 
72  Tex.  344. 

73.  U.  S. — U.  S.  Elxpress  Co.  v. 
Wahl,  1S8  Fed.  848,  94  CCA  260.  See 
Power  V.  Augusta,  191  Fed.  647,  656 
(where  the  federal  court  refused  to 
[oUow  the  Kentucky  court  of  appeals 
as  to  this  particular,, and  said:  "Pos- 
sibly in  a  case  where  the  plaintiff 
was  a  wage-earner  or  otherwise  a 
money  maker,  and  the  permanent  in- 
jury affects  his  or  her  capacity  to 
earn  or  make  money,  substantial  jus- 
tice will  be  done  if  the  measure  of 
recovery  is  limited  to  the  items  of 
pain  and  sufferlncr.  loss  of  time,  ex- 
pense of  cure,  and  impairment  of 
power  to  earn  money.  This  (fives 
sufficient  room  for  a  jury  to  allow 
what  should  be  deemed  ample  com- 
pensation for  the  injury  sustained. 
To  include  more  may  have  a  tendency 
to  generate  feeling  In  the  jury,  such 
as  to  be  in  the  way  of  a  proper  hand- 
ling of  the  case  by  it.  But,  where 
the  plaintiff  is  not  a  'wage-earner  or 
otherwise  a  money  maker,  as  is  the 
case  here,  or  where,  though  he  or  she 
may  be  such,  the  permanent  Injury 
does  not  affect  his  or  her  capacity 
to  earn  or  make  money,  there  la  lit- 
tle or  no  room  to  Include  impair- 
ment of  power  to  earn  money  as  an 
element  of  damage,  and  substantial 
Justice  will  not  be  done  In  limiting 
the  measure  of  recovery  as  above. 
In  such  a  case  at  least,  the  jury 
should  be  allowed  to  take  into  consid- 
eration the  effect  of  the  permanent 
Injury  otherwise  than  on  the  power 
to  earn  or  make  money.  And  It 
seems  to  me  that,  where  the  effect 
of  the  permanent  Injury  la  not  limit- 
ed to  such  power.  It  should  be  left  to 
the  Jury  generally  as  I  did  In  this 
case.  Instead  of  Itemising  all  the  pos- 
sible  effects"). 

Cal. — Merrill  v.  Los  Angeles  Oas, 
etc.,  Co.,  158  Cal.  499,  111  P  534,  139 
AmSR  134,   31   LRANS  559. 

Ga. — Central  R.,  etc.,  Co.  v.  Lanier, 
«3  Ga.  587,   10  SE  279. 

Me.— Coombs  v.  King,  107  Me.  376, 
382.  78  A  468,  AnnCa8l»12C  1121 
felt  CyoJ. 

Mich. — Amanta  v.  Michigan  Cent. 
R.  Co.,  177  Mich.   280.  143  NW  76. 

Minn. — Patterson  V.  Blattl,  133 
Minn.  28,  157  NW  717,  LRA1916B 
896. 

Mo. — Wlnkleblack  v.  Great  Western 
Mfg.  Co.,  (A.)  187  SW  95;  8hortrldge 
V.  Scarritt  Kat.  Co.,  146  Mo.  A.  296, 
130  SW  126. 

„N.  C— Brltt  V.  Carolina  Northern 
R.  Co.,  148  N.  C.  37,  61   SE  601. 

Pa. — Studebaker  v.  Pittsburgh  B. 
Co.,  103  A  632;  Rockwell  v.  Eldred,  7 
Pa.  Super.  95. 

,  Tex.— Missouri,  etc.,  R.  Co.  v.  Mil- 
ler. 26  Tex.  Civ.  A.  460,  61  SW  978; 
Galveston,  etc.,  R.  Co.  v.  Clark,  21 
Tex.  Civ.  A.  187,  61  SW  276. 


of  the  contemplation  of  disfigurement  is  too  remote 
to  be  considered  as  an  element  of  damage.'* 

[i  166]  d.  Accompanyiag  Injury  to  Another. 
As  a  general  Vule,4the  right  of  recovery  for  mental 
suffering  resulting  from  bodily  injuries  is  restrict^ 
to  the  person  who  has  suffered  the  bodily  hurt,'*  and 
there  can  be  no  recoveiry  for  distress  caused  by, 
sympathy  for  another's  steering,'*  or  for  fright  due' 


Wash. — Gray  v.  Washington  Water 
Power  Co..  30  Wash.  666,  71  P  206. 

Wis. — Nichols  v.  Brabaion,  94  Wis. 
549,  <»  NW  342;  Heddles  v.  Chicago, 
etc.,  R.  Co..  77.  Wis.  228,  46  NW  116, 
20  AraSR   160. 

[a]  Beason  tor  rol*. — "The  dis- 
figurement Is  a  physical  injury.  It 
is  a  continuing  injury.  The  mental 
suffering  may  continue  with  it.  The 
mental  suffering  Is  a  real  Injury.  It 
proceeds  necessarily  and  inevitably 
from  the  physical  Injury.  It  is  a 
natural  consequence  of  the  injury. 
Compensation,  omitting  this  element, 
is  not  full  compensation."  Coombs  v. 
King,  107  Me.  376,  381,  78  A  468,  Ann 
Casl912C    1221. 

[b]  AvpUoatiOBa  of  ml*^— (1) 
Where  mental  suffering  Is  alleged,  a 
recovery  for  the  shame  and  mortlfl- 
cation  of  being  obliged  to  use  a 
crutch  and  cane  is  permissible.  Beath 
V.  Rapid  R.  Co.,  119  Mich.  612,  78  NW 
637.  (2)  Allegations  that  plaintiff 
was  disfigured  by  his  injuries  as  al- 
leged In  the  petition  and  would  suf- 
fer "mortification"  are  not  demur- 
rable as  "Illegal,  immaterial,  and  Ir- 
relevant." ■  Ware  v.  Lamar,  (Ga.  A.) 
85  SE  824.  (3)  Mental  suffering, 
which  an  injured  person  experiences 
from  brooding  over  and  regarding  his 
crippled  condition.  Is  not  too  remote, 
but  Is  a  proper  subject  for  damages 
In  a  servant's  action  for  Injuries. 
Chicago,  etc..  R.  Co.,  v.  Smith,  (Tax. 
Civ.   A.)    197   SW   614. 

73t  Southern  Pac.  Co.  v.  Hetxer, 
135  Fed.  272,  274,  68  CCA  26,  1 
LRANS  288;  Chicago,  etc.,  R.  Co.  v. 
Caulfleld,  63  Fed.  396,  11  CCA  562; 
Giffen  V.  Lewiston,  6  Ida.  231,  65  P 
545;  Chicago  City  R  Co.  v.  Schaefer, 
121  111.  A.  334-  Chicago  City  R.  Co.  v. 
Mauger,  105  111.  A.  579;  Decatur  v. 
Hamilton,  89  111.  A.  561;  Chicago  City 
R  Co.  V.  Anderson,  80  111.  A.  71  [aft 
182  111.  298.  65  NE  366];  West  Chi- 
cago, etc.,  R.  Co.  V.  James,  69  111.  A. 
609;  Chicago,  etc.,  R.  Co.  v.  Spurney, 
69  III.  A.  549;  Chicago,  etc.,  R.  Co.  v. 
Hines,  45  111.  A.  29^.  See  Diamond 
Rubber  Co.  v.  Harryman,  41  Colo.  415, 
92  P  922  (holding  that,  where  the 
evidence  shows  that  plaintiff's  leg 
was  broken  and  had  shortened  about 
three-eighths  of  an  inch,  and  that  he 
was  able  to  get  about  with  a  cane, 
and  that  there  was  a  probability  of 
complete  recovery,  damages  for  men- 
tal suffering  caused  by  disfigurement 
cannot  be  recovered,  no  malice  being 
shown). 

"Mental  pain  of  this  character,  the 
suffering  from  Injured  feelings.  Is 
intangible,  incapable  of  test  or  trial. 
The  evidence  of  It,  like  that  which 
convicted  the  alleged  witches,  rests 
entirely  in  the  belief  of  the  sufferer, 
and  it  Is  not  susaeptlble  of  contradic- 
tion or  rebuttal.  Many  other  causes, 
the  education,  temperament,  and  sen- 
timent of  the  sufferer,  the  mental  at- 
titude, the  acts  and  words,  of  his 
friends  and  acquaintances,  concur 
with  the  accident  to  cause  this  men- 
tal distress,  In  such  a  way  that  It 
is  impossible  to  separate  and  ascribe 
the  proper  part  of  It  to  the  injury 
caused  by  the  defendant.  And  the 
amount  of  the  mental  pain  caused  by 
any  disfigurement  necessarily  varies 
so  with  the  character,  temperament, 
and  circumstances  of  the  Injured 
person  that  no  just  measure  of  the 
damages  from  It  can  be  found.  Such 
mental  suffering  is  too  remote,  in- 
tangible, and  immeasurable  to  form 
the  basis  of  any  just  adjudication, 
and  the  objections  to  the  testimony 
of  the  plaintiff  concerning  it  should 


have  been  sustained."  Southern  Pac. 
Co.   V.  Hetser,  supra. 

74.  Giffen  v.  Lewiston.  6  Ida.  231, 
55  P  545;  Harrod  v.  Bisson,  (Ind.  A.) 
93  NE  1093.  See  Camenxtnd  v.  Free- 
land  Furniture  Co.,  (Or.)  174  P  139 
(holding  that  there  can  be  no  recov- 
ery for  embarrassment  from  changed 
appearance). 

76.  Ind. — Long  v.  Morrison,  14 
Ind.  696,  77  AmD  72;  Western  Union 
Tel.  Co.  V.  Stratemeier,  6  Ind.  A.  126, 
32  NE  871. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Chance,   67  Kan.  40,  46  P  60.  | 

La. — Brlnkman  v.  St.  Landry  Cot- 
ton Oil  Co.,  118  La.  836,  43  8  468; 
Sperler  v.  Ott,  116  La.  1087,  41  S 
323,  114  AmSR  587,  7  LRANS  518; 
Black  V.  CarroUton  R.  Co.,  10  tA. 
Ann.   33,   63  AmD  686. 

Me. — Wyman  v.  Leavltt.  71  Me.  827. 
36  AmR  303. 

Mich.— Hyatt  r.  Adama,  16  Mich. 
180. 

Minn. — Keyes  v.  Minneapolis,  eta, 
R.  Co.,  36  Minn.   290,  30  NW  888. 

N.  T. — Hutchinson  v.  Stern,  116 
App.  Dlv.  791.  101  NTS  146  [app  dlsm 
189  N.  T.  677  mem,  82  NE  1128 
mem];  Cowden  v.  Wright,  24  Wend. 
429.  35  AmD  683;  Whitney  v.  Hitch- 
cock,  4  Den.    461. 

Pa. — Oakland  R.  Co;  V.  Fielding, 
48  Pa.  320;  Pennsylvania  R.  Co.  v. 
Kelly,  31  Fa.  372. 

Porto  Rico. — Torres  v.  Rubert,  6 
Porto   Rico   Fed.   701. 

Tex. — Gulf,  etc..  R.  Co.  v.  Box,  81 
Tex.  670,  17  SW  375;  Western  Union 
Tel.  Co.  v.  Cooper,  71  Tex.  807,  10 
AmSR  772;  Missouri,  etc.,  R.  Co.  v. 
Vandlver,  57  Tox.  Civ.  A.  470,  122  SW 
956;  Chicago,  etc.,  R,  Co.  v.  Boylea, 
11  Tex.  Civ.  A.  622,  33  SW  247;  Pacific 
Express  Co.  v.  Black,  8  Tex.  Civ.  A. 
363,  27  SW  830;  Pullman  Palace  Car 
Co.  v.  Trimble,  8  Tex.  Civ.  A.  335, 
28  SW  96;  Missouri  Pac.  R.  Co.  v. 
Martino,  2  Tex.  Civ.  A.  634,  18  SW 
1066,  21  SW  781.  Compare  Donahoo 
V.  Scott,  (Tex.  Civ.  A.)  80  SW  385 
(holding  that.  In  an  action  for  kill- 
ing and  wounding  cows,  plaintiff 
could  not  recover  Tor  the  mental  an- 
guish of  his  wife  due  to  defendant's 
oppression). 

Eng. — Flemlngton  v.  Smlthers,  2 
C.  &  P.  292,  12  ECL  578. 

"Where  the  action  is  by  the  hus- 
band, or  master,  or  parent,  for  their 
Individual  losses  respectively,  occa- 
sioned by  tortious  acts  towards  the 
wife,  infant  child,  or  servant,  the 
individual  suffering  of  the  Immediate 
subject  of  the  wrongful  act  cannot 
be  taken  Into  account  In  the  assign- 
ment of  damages."  Long  v.  Morri- 
son, 14  Ind.  595,  600,  77  AmD  72. 

76.  Ala. — Birmingham  Water  Works 
Co.  v.  Martini,  2  Ala.  A.  652,  66  S 
830. 

Mass.-7-Sulllvan  v.  Old  Colony  R. 
Co.,  197  Mass.  512,  S17,  83  NE  1091, 
125   AmSR   378. 

Mich. — Hyatt  v.  Adams,  16  Mich. 
180. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Overton, 
101  Tex.  683,  110  SW  736,  19  LRANS 
500  [rev  (Civ.  A.)  107  SW  71];  West- 
ern Union  Tel.  Co.  v.  Cooper,  71  Tex. 
507,  10  AmSR  772;  Pacific  Express 
Co.  v.  Black,  8  Tex.  Civ.  A.  363,  27 
SW  830;  Pullman  Palace  Car  Co.  v. 
Trimble,  8  Tex.  Civ.  A.  835,  28  SW 
96.  Compare  Gulf,  etc..  R.  Co.  v. 
Coopwood,  (Tex.  Civ.  A.)  96  SW  102 
(holding  that,  in  an  action  against  a 
carrier  for  wrongful  treatment  of 
plaintiff  and  her  invalid  daughter, 
plaintiff  Is  entitled  to  recover  for 
her  own  mental  suffering  caused  by 
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to  a  wrong  against  a  third  person.''  So  the  anguish 
of  mind  arising  as  to  the  safety  of  others  who  may 
be  in  personal  peril  from  the  same  cause  cannot 
be  taken  into  consideration."  A  parent  cannot  re- 
cover for  mental  distress  and  anxiety  on  account  of 
physical  injury  sustained  by  a  child,'"  nor  can  a 
parent  recover  damages  for  anxiety  for  the  safety 
of  his  or  her  child  placed  in  peril  by  the  negligence 
of  another.'"  Similarly,  it  has  been  held  that  a 
husband's  mental  suffering  caused  by  his  wife's  con- 
dition cannot  be  shown  to  increase  the  amount  of 


damages.*^ 

[$  156]  e.  Ajceompanying  Injury  to  Property. 
Under  ordinary  cireumstanees  there  can  be  no  recov- 
ery for  mental  anguish  suffered  by  plaintiff  in  con- 
nection with  an  injury  to  his  property."  Where, 
however,  the  act  occasioning  the  injury  to  the  prop- 
erty is  inspired  by  fraud,  malice,  or  like  motives, 
mental  suffering  is  a  proper  element  of  damage." 
In  consonance  with  these  principles  it  has  been 
held  that  an  injury  to  property  alone  will  not  sup- 
port a  recovery  for  fright  occasioned  by  such  io- 


the  carrier's  naKllgence  and  wrong- 
ful treatment  of  her  daughter,  where 
the  carrier's  servants  knew  the  re- 
lationship between  them). 

Wash. — Taylor  v.  Spokane,  etc.,  R. 
Co.,  72  Wash.  378,  180  P  506.  87  Wash. 
»6,   120  P  889. 

Bng. — Flemlngrton  v.  Smithers,  2  C. 
&  P.  292,  12  KCL  578. 

"There  can  be  no  recovery  for  the 
mental  sullerlng  which  ensues  from 
the  contemplation  of  the  pain,  de- 
formity. Imperfections  or  characteris- 
tics of  any  other  person  or  thine." 
Sullivan  V.  Old  Colony  iSt.  R.  Co., 
•upra. 

77.  Cleveland,  etc.,  R.  Co.  v.  Stew- 
art, 24  Jnd.  A.  374.  6(  NB  917;  Chesa- 
peake, etc,  R  Co.  v.  Roblnett,  161 
f^.  778,  163  SW  976,  45  L.RANS  433; 
Sanderson  v.  Northern  Pac.  R.  Co.,  88 
Minn.  162.  92  NW  642,  97  AmSR  509, 
60  LRA  403.  Compare  Keyes  v.  Min- 
neapolis,   etc.,    R.    Co.,    36    Minn.    290, 

30  NW  888  (holding  that  plalntlfT  In- 
jured in  a  highway  accident  could 
not  recover  because  of  anxiety  for 
the  safety  of'  his  wife  and  daughter 
who  were  In  the  same  vehicle  with 
him). 

[a]  Application  of  role. — Where  a 
^oman  suffers  a  severe  nervous 
8°hock  from  witnessing  the  death  of 
her  child  by  being  run  over  by  an 
engine,  but  sustains  no  personal  In- 
jury, she  Is  not  entitled  to  recover. 
Southern  R.  Co.  v.  Jackson,  146  Ga. 
243.   91   SE  28. 

78.  Wyman  v.  Leavltt,  71  Me.  227, 
36  AmR  303;  Keyes  v.  Minneapolis, 
etc^  Co..    36   Minn.    290,    30  NW   888.. 

7».  Ala. — ^Reaves  v.  Annlston 
Knitting  Mills,  164  Ala.  666,  45  S  702; 
Bube  y.  Birmingham  R.,  etc.,  Co.,  140 
Ala.  276,  37  S  285,  103  AmSR  33.< 

La. — Black  v.  Carrollton  R.  Co.,  10 
La.  Ann.  33,  63  AmD  586. 

N.  T.— Whitney  v.  Hitchcock,  4 
Den.  461;  Cowden  v.  Wright,  24 
Wend.  429,  85  AmD  633. 

Pa.— Oakland  R.  Co.  v.  FieMllng,  48 
Fa.  320;  Pennsylvania  R.  Co.  v.  Kelly, 

31  Pa.    372. 

Tex. — St.    Louis    Southwestern    R. 

Co.   V.  Klrby,    (Civ.  A.)   146  SW  1005. 

Bng. — FHemlngton  v.  Smithers.  2  C. 

6  P.  292,  12  ECL  578. 

[a]  Applloatloss  of  rols. — (1)  A 
parent  cannot  recover  for  mental 
shock  and  distress  on  account  of  the 
unlawful  arrest  and  prosecution  of 
his  minor  children  on  a  charge  of 
malicious  mischief.  Sperler  v.  Ott, 
116  La.  1087.  41  S  323,  114  AmSR  587, 

7  LRANS  518.  (2)  A  pregnant  wom- 
an injured  by  the  negligent  act  of 
another  is  entitled  to  damages  for 
her  mental  distress  before  the  child's 
birth  due  to  her  fear  or  apprehen- 
sion that  it  would  be  deformed  in 
consequence  of  her  Injury,  but  is  not 
entitled  to  damages  for  anxiety  and 
disappointment  after  the  child's  birth 
due  to  its  deformity  and  diseased 
condition.  Prescott  v.  Robinson,  74 
N.  H.  460.  69  A  622,  124  AmSR  987, 
17  LRANS  594.  (3)  Where  an  infant 
was  injured  by  reason  of  a  carrier's 
negligence,  his  father  was  not  enti- 
tled to  recover  for  alleged  anguish 
suffered  by  either  plaintiff  or  his 
wife  by  reason  of  the  child's  Illness. 
St.  Louis  Southwestern  R.  Co.  v. 
Gregory,    (Tex.   Clv.  A.)    73   SW  28. 

80.  Wyman  v.  Leavltt,  71  Me.  227, 
36  AmR  303.     But  see  Vogel  v.   Mc- 


Aullffe,  18  R.  1.  791.  31  A  1  (holding 
that,  In  an  action  for  the  wrongful 
destruction  of  a  furnace  on  premises 
occupied  by  plaintiff,  necessary  for 
the  proper  heating  of  the  house,  evi- 
dence that  plaintiff's  infant  child 
was  ill  wltli  bronchitis  at  the  time 
and  by  reason  of  the  destruction  of 
the  furnace  had  to  be  removed  to  an- 
other room,  not  so  convenient  or  suit- 
able as  the  one  previously  occupied, 
is  admissible  as  a  basis  for  damages 
for  mental  suffering  and  anxiety  on 
plalntift'B  part,  although  the  child 
suffered  no  injury  by  the  change). 

81.  Ala. — ^Woodstock  Iron  Works 
V.  Stockdale,  143  Ala.  550,  39  S  336, 
6  AnnCas  578. 

Me. — Smith  v.  Grant,  56  Me.  266; 
Hooper  v.  Haskell,  56  Me.  251. 

Mich. — Hyatt  v.  Adams,  16  Mich. 
180. 

Minn. — Stone  v.  Evans,  32  Minn. 
243,  20  NW  149. 

Tex. — ^Western  Union  Tel.  Co.  v. 
Cooper,  71  Tex.  507,  10  AmSR  772; 
Pacific  Express  Co.  v.  Black,  8  Tex. 
Clv.  A.  363,  27  SW  830;  Missouri  Pac. 
R.  Co.  V.  Martlno,  2  Tex.  Clv.  A.  634, 
18  SW  1066,  21  SW  781.  See  Gulf, 
etc.,  R.  Co.  V.  Box,  81  Tex.  670  (hold- 
ing an  Instruction  not  faulty  as  au- 
thorizing a  recovery). 

But  see  Bailey  v.  Long,  172  N.  C. 
661,  90  SE  809,  LRA1917B  708  (hold- 
ing that,  where  plaintiff's  wife,  while 
a  patient  In  defendant's  hospital,  con- 
tracted a  cold  which  resulted  In  pneu- 
monia and  death  as  the  consequence 
of  the  unhealthful  condition  of  her 
room  and  defendant's  negligence  in 
caring  for  her,  plaintiff  could  recover 
for  the  distress  of  mind  which  he 
suffered  on  her  .account  between  the 
time  of  the  Injury  and  of  her  death). 

[a]  AppUcatloa  of  role. — The  men- 
tal suffering  of  plaintiff  from  the 
refusal  of  defendant  to  go  to  plaln- 
tifTs  house  an.l  give  his  wife  med- 
ical attention  Is  not  ground  for  the 
recovery  of  damages.  Adams  v.  Bro- 
sius,  69  Or.  613,  139  P  729,  61  LRANS 
36. 

BaooTsry  by  hssbaad  in  rigltt  of 
wife  see  Husband  and  Wife  [fl  Cyc 
1525]. 

88.  Ala. — Birmingham  Water  Works 
Co.  V.  Martini,  2  Ala.  A.  652,  66  S  830. 

Ark. — Chicago,  etc..  R.  Co.  v.  Whlt- 
ten,  90  Aik.  462,  119  SW  835,  21  Ann 
Cas  726. 

Cal. — ^Anderson  v.  Taylor,  66  Cal. 
131,   38  AmR   52. 

Kan. — Shelton  v.  Bornt,  77  Kan.  1, 
7,  93  P  341   [quot  Cyc]. 

Ky. — Owsley  v.  Fowler,  104  SW 
762.  31  KyL  1154.     - 

La. — Wolf  V.  Stewart,  48  Ia.  Ann. 
1431,   20  S  908. 

Me. — ^Wyman  v.  Leavltt,  71  Me. 
227,  36  AmR  303;  Smith  v.  Grant, 
56  Mo.  255. 

Mass. — White  v.  Dresser,  135  Mass. 
150,   46  AmR  454. 

Mo. — Klein  v.  St.  Louis  Transit 
Co.,    117    Mo.   A.    691,    93    SW   281. 

Nebr. — Henderson  v.  Weidman,  88 
Nebr.  813,  130  NW  579;  Murray  v. 
Mace.  41  Nebr.  60,  59  NW  387,  43 
AmSR  664. 

N.  T.— Buchanan  v.  Stout,  128  App. 
Div.    648,   108   NTS   38. 

N.  C. — Eller  v.  Carolina,  etc.,  R. 
Co..  140  N.  C.  140.  62  SE  305,  3 
LRANS   225.  6  AnnCas  46. 

8.  C. — ^Henry  v.  Southern  R.  <3o.,  93 


S.  C.  125,  76  SE  1018. 

Tex. — Dunn  v.  Wllkerson,  (Civ.  A) 
203  SW  69;  B.  C.  E^vans  Co.  v.  Kings- 
bury, (Clv.  A.)  25  SW  729;  Missouri 
Pac.  R.  Co.  V.  Cox,  2  Tex.  A.  Clv.  Cas. 
{    288. 

Va.— Lambert  v.  Norfolk.  .108  Va 
259,  61  SE  776.  128  AmSR  945.  IT 
LRANS   1061. 

[a]  XUnstmtloaa^— (1)  No  recov- 
ery can  be  had  for  shock  and  dis- 
tress of  mind  caused  by  seeing  a  pet 
cat  mangled  by  defendant's  dog. 
Buchanan  v.  Stout.  123  App.  Div.  Ui. 
108  NTS  38.  (2)  In  an  action  for  in- 
jury to  real  e8t£.te  by  blasting,  plain- 
tiff's mental  anxiety  In  relation  to 
his  own  personal  safety  and  that  of 
his  family  is  not,  in  the  absence  of 
personal  Injury,  an  element  of  dam- 
age. Wyman  v.  Leavltt,  71  Me.  327. 
86  AmR  303.  (3)  In  an  action  for 
damages  to  growing  crops  by  de- 
struction of  a  fence,  where  there  was 
no  evidence  that  the  fence  had  been 
wantonly  destroyed,  or  that  defend- 
ant had  been  guilty  of  outrage  or 
oppression,  damages  for  mental  suf- 
fering were  not  recoverable.  Mis- 
souri Pac.  R.  Co.  V.  Cox,  2  Tex.  A. 
Civ.  Cas.  {  288.  (4)  There  can  be 
no  recovery  on  the  score  of  mental 
anguish  because  defendant  raised  the 
height  of  a  division  fence.  Wolf  v. 
Stewart.  48  La.  Ann.  1431,  20  S  908. 
(5)  In  an  action  against  a  street 
railroad  for  running  over  plaintilTs 
dog,  the  measure^  of  damages  is  tlie 
actual  value  of  the  dog.  and  the  loss 
of  the  dog's  company  and  deprivation 
of  the  amusement  and  pleasure  that 
he  afforded  were  not  elements  of 
damage.  Klein  v.  St.  Louis  Transit 
Co.,    117   Mo.  A.   691,   93   SW  281. 

[b]  AppUcatloii  of  mtoa— In  an  ac- 
tion against  a  carrier  for  conversion 
of  household  goods  In  refusing  to 
deliver  them  until  payment  of  certain 
charges  claimed  to  be  due  for  their 
carriage,  recovery  cannot  be  had  for 
the  outraging  of  feelings.  Gates  v. 
Beklns,  44  Wash.  422,  87  P  605. 

83.  Cal. — Razso  v.  Vami,  81  Cal. 
289,  22  P  848. 

Ind. — Moyer  v.  (3ordon,  113  Ind. 
282,   14   NE   476. 

Mass. — Meagher  v.  DrlscoU,  95 
Mass.    281.   96  AmD   769. 

Mo. — Carter  v.  Oster,  134  Mo.  A 
146,    112    SW    995. 

Nebr. — ^Henderson  v.  Weidman.  U 
Nebr.  813,  130  NW  679:  Murray  v. 
Mace.  41  Nebr.  60,  59  NW  387.  *1 
AmSR  664. 

N.  H.— Kimball  v.  Holmes.  60  N 
H.    163. 

N.  J. — ^Harris  v.  Delaware  R  Co.. 
77  N.  J.  L.  278,  72  A  60. 

N.  T. — Peo.  v.  German  United 
Evangelical  St.  Stephen's  Church.  $> 
N.  Y.  103  [rev  6  Lana.  172  (rev  J 
Lans.    434)]. 

R.  I.— Vogel  v.  McAuliffo.  18  R.  I- 
791.  31  A  1. 

Tex. — Toakum  v.  Kroeger,  (Clv.  A.) 
27  SW  953. 

[a]  ninatration. — ^Where  a  non- 
union laborer  was  discharged  from 
various  employments  as  a  result  of 
the  unlawful,  malicious,  and  oppres- 
sive acts  of  union  men,  adapted  to 
cause  him  fear  and  anxiety  about 
his  personal  safety  and  his  means  of 
earning  a  livelihood,  the  jury.  In  an 
action  of  tort  by  him  against  the 
union  men,  might  award  damages  for 
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jury." 

[i  157]  f.  Accompuiyiiig  Breach  of  Contract.'' 
Aeeording  to  the  weight  of  authority  in  an  action 
for  breach  of  contract,  damages  cannot  be  recovered 
for  mental  suffering  alone,  there  being  no  allegation 
of  any  other  damage."  However,  where  the  char- 
acter of  the  contract  is  of  sach  a  nature  that  a  natu- 
ral and  probable  consequence  of  the  breach  will  be 
to  inflict  mental  pain  or  anguish  upon  the  person 
to  ?hom  performance  is  due,  some  courts  have  held 
that  the  parties  may  be  presumed  to  have  contracted 
with  reference  to  mental  anguish  as  an  element  of 


damages  and  tiiat  a  recovery  ms^  be  had  therefor."' 
It  has  been  held  that  the  contracts  contained  in 
tickets  of  admission  to  places  of  amusement  are  not 
of  this  character.*'  Further,  where  the  circum- 
stances attending  the  breach  of  contract  are  of  such 
a  character  as  in  themselves  to  constitute  a  tort,  it 
has  been  held  that  there  may  be  a  recovery  for  in- 
jury to  the  feelings  and  mental  suffering.'*  Dam- 
ages for  mental  suffering  in  actions  for  breach  of 
contract  cannot  in  any  event  be  recovered  by  one 
with  whom  there  is  no  privity,  or,  in  other  words, 
such  damages  to  one  not  a  party  to  the  contract  will 


mental    sufferlnK.       Carter    v.    Oster, 
134  Mo.  A.    14«,   112   aw  995. 

[b]  Ayplleatlon  of  mla. — In  an  ac- 
tion for  wrongfully  evicting  plain- 
tiff and  bis  wife  from  a  house,  and 
injuring  their  personal  property,  It 
was  not  error  to  admit  evidence  that 
by  reason  of  the  pregnancy  of '  the 
wife,  and  the  fact  that  tbey  had  no 
place  to  go,  they  were  humiliated  and 
suffered  mental  anguish.  McClure  v. 
Campbell,   42   Wash.   262,  84   P  825. 

84.  Wyman'  v.  Leavltt,  71  Me.  227, 
3«  AmR  303;  White  T.  Sa'nder,  168 
Mass.  296,  47  NE  90:  Bwtng  v.  PlttB- 
burgh,  etc.,  R.  Co.,  147  Pa.  40,  23  A 
340,  30  AmSR  709.  14  L.RA  666;  Qulf, 
etc.,  R.  Co.  v.  Trott.  86  Tex.  412,  25 
8W  419.  40  AmSR  866. 

85.  BrMudi  of  ooatntet  oft 
Carriage  see  Carriers  I  1278. 
Marriage     see     Breach     of    Marriage 

Promise    i    92. 

Transmission  of  telegram  see  Tele- 
graphs and  Telephones  [37  Cyc 
1775]. 

Transportation  of  corpse  see  Carriers 
{  472. 

Transportation  of  baggage  see  Car- 
riers {  1600. 

86.  U.  S.  — Southern  Express  Co.  v. 
Beyers,  240  V.  S.  612,  36  SCt  410,  60 
L.  ed.  825,  LRA1917A  197;  McBride 
V.  Sunset  Telephone  Co.,  96  Fed.  81; 
Wilcox  v.  Richmond,  etc.  R.  Co.,  62 
Fed.  264,  S  CCA  73.  17  LRA  804. 

Ala. — Birmingham  Waterworlcs  Co. 
V.  VInter,    164   Ala.    490,   51    S    356. 

Colo. — Hall  V.  Jackson,  24  Colo.  A. 
225.   134   P    151. 

Dak. — ^Russell  v.  Western  Union 
Tel.  Co.,  S  Dak.  815,  19  NW  408. 

Iowa. — Smith  v.  Sanborn  State 
Bank,  147  Iowa  640,  126  NW  779,  140 
AmSR  336.  30  LRANS  517. 

Mo. — Connell  v.  Western  Union  Tel. 
Co.,  116  Ho.  34.  22  SW  845.  38  AmSR 
575.  20  LRA  172;  Trigg  v.  St.  Louis, 
etc.,  R.  Co.,  74  Ma  147,  41  AmR  305; 
Smith  V.  Pullman  Co.,  138  Mo.  A.  288, 
119  SW  1072. 

N.  T.— Norton  v.  KuU,  74  Misc. 
47«,  132  NTS  887. 

Tex. — Southwestern  Tel.,  etc.,  Co. 
V.  Solomon,  54  Tex.  Civ.  A.  $06,  117 
SW  214. 

Wis.— Walsh  V.  Chicago,  etc,  B. 
Co.,  42  Wis.  23,  24  AmR  376. 

Eng. — Hamlin  v.  Great  Northern  R. 
Co.,  1  H.  &  N.  408,  158  Reprint  1261. 

[a]  AppUcmtlons  of  ml*. — (1)  In 
an  action  against  a  water  company 
for  breach  of  contract  to  supply  wa- 
ter to  plaintiff  at  bis  residence,  it 
was  error  to  charge  that  plaintiff 
could  recover  for  "distress"  and  "out- 
raged feelings,"  tbbse  terms  cover- 
ing mental  anguish.  Birmingham 
Waterworks  Co.  v.  Vinter,  164  Ala. 
«6,  61  S  356.  (2)  Plaintiff's  sister, 
liaving  left  with  defendant  films  and 
«»ntracted  for  the  development  of 
them  and  the  making  of  photographs 
from  them,  without  any  suggestfon 
or  notice  to  defendant  that  she  was 
acting  for  plaintiff,  but  merely  say- 
ing that  they  were  pictures  of  her 
sister's  little  girl  who  was  dead,  and 
that  they  were  the  only  films  there 
were  of  her,  plaintiff  cannot  recover 
for  mental  anguish  for  their  loss, 
piomason  v.  Hackney,  etc.,  Co.,  159 
N.  C.  299.  74  SB  1022,  47  LRANS  1120. 

['>]  Zk  ^oniBlMUt)  damages  are  re- 
coverable for  deprivation  of  intellec- 
tual enjoyment  and  mental  sutCerinK 


resulting  from  the  breach  of  a  con- 
tract. Lewis  v.  Holmes,  109  La.  1030, 
34    S   66,    61    LRA   274. 

87.  Ala. — Southern  R.  Co.  v.  Rowe, 
73  S  634;  Pullman  Co.  v.  Meyer,  195 
Ala.  3.97,  70  S  763;  Loy  v.  Reid,  11 
Ala.  A.  231,  66  S  855:  Birmingham 
Transfer,  etc.,  Co.  v.  Still,  7  Ala.  A. 
656,  61  S'611:  Browning  v.  Fies,  4  Ala. 
A.  580,  5S  3  931;  Taxicab  Co.  v. 
Grant,  3  Ala.  A.  393,  57  S  141. 

Colo. — Hall  V.  Jackson,  24  Colo.  A. 
225,    134   P    151. 

Ind. — Renlhan  v.  Wright,  125  Ind. 
636,  25  NB  822,  21  AmSR  24»,  9  LRA 
514. 

La. — O'Meallle  v.  Moreau,  116  La. 
1020,  41  S  243;  Lewis  v.  Holmes.  109 
La.   1030,  34   S  66,  61  LRA  274. 

Mich. — McConnell  v.  U.  S.  Express 
Co.,  179  Mich.  622,  146  NW  428,  Ann 
Ca8l915D  80. 

N.  Y.— Aaron  v.  Ward,  201  N.  T. 
351,  96  NE  736  [aff  136  App.  Dlv.  818, 
121    NTS    673]. 

Oh.— Pullman  Co.  v.  WiUett,  27  Oh. 
Cir.  Ct.   649. 

Tex. — Pullman  Co.  v.  Molse,  (Civ. 
A.)  187  SW  249;  Freeman  v.  Clark, 
(Clv.  A.)  177  SW  1188;  Pullman  Pal- 
ace Car  Co.  v.  Hocker,  41  Tex.  Civ. 
A.  607,  98  SW  1009;  Dunn  v.  Smith, 
(Clv.  A.)  74  SW  676.  See  Missouri, 
etc.,  R.  Co.  v.  Linton,  (Civ.  A.)  141 
SW  129  (recognizing  rule). 

Wash. — Wright  v.  Beardaley,  46 
Wash.   16,   89  P  172. 

Eng. — (:oppin  ▼.  Bralthwaite,  8  Jur. 
875. 

But  see  Miner  v.  Canadian  Pac.  R. 
Co.,  3  Alta.  L.  408  (holding  that  there 
could  be  no  recovery  for  mental  an- 
guish due  to  delay  in  the  transporta- 
tion of  the  corpse  by  a  railroad  com- 
pany). 

[a]  ■  ZUnstratloaaj — (1)  Undertak- 
ers who  contract  with  parents  to  keep 
safely  the  body  of  their  deceaseH 
child  until  they,  should  be  ready  to 
inter  the  same  are  liable,  on  breach 
of  such  contract,  to  damages  for 
mental  anguish  caused  thereby. 
Renlhan  v.  Wright.  125  Ind.  536,  25 
NE  822,  21  AmSR  249,  9  LRA  514. 
(2)  Where  defendant  breached  his 
agreement  to  embalm  properly  the 
body  of  plaintifTs  child,  plaintiff  is 
entitled  to  recover  damages  for  men- 
tal pain  and  anguish  suffered  because 
of  the  decomposition  of  the  body  be- 
fore burial.  Loy  v.  Reld,  11  Ala:  A. 
231,  66  S  855.  (3)  Where  decedent's 
mother  and  his  brothers  and  sister 
united  in  purcimslng  a  coffin  and  robe 
in  which  to  bury  deceased,  and  de- 
fendant substituted  a  pine  box  for 
the  coffin  purchased,  which  was  too 
small  to  contain  decedent's  remains, 
but  in  which  they  were  buried,  dece- 
dent's mother  and  brothers  and  sis- 
ter were  entitled  to  recover  for  men- 
tal anguish  suffered  thereby  In  a 
Joint  action  against  defendant  for 
a  breach  of  contract.  Dunn  v.  Smith, 
(Tex.  Clv.  A.)  74  SW  576.  (4)  When 
plaintiff's  and  their  guests,  one  hun- 
dred in  all,  on  getting  off  the  train 
found  that  a  park  which  they  had 
engaged  from  defendant  for  their  pic- 
nic was  occupied  by  another  party, 
although  defendant  tendered  them  a 
less  eligible  place,  which  they  re- 
fused to  take,  they  were  entitled  to 
damages  for  their  disappointment, 
annoyance,  vexation,  and  mortiflca- 
tlon.     O'Meallle  v.   Moreau,   116   La. 


1020,  41  S  243.  (5)  In  computing 
damages  for  the  breach  of  a  contract 
of  a  fashionable  milliner  to  furnish 
the  dresses  for  the  trousseau  of  a 
bride  of  wealth  and  high  social  stand- 
ing, the  court  will  consider,  not  alone 
the  disappointment  of  the  bride  in 
not  having  the  dresses  in  time  for 
the  wedding,  and  her  mortification 
and  humiliation  in  going  to  her  hus- 
band unprovided  with  a  suitable 
trousseau,  but  also  the  fact  that  en- 
tertainments had  been  planned  in 
her  honor  on  her  wedding  tour,  and 
at  her  arrival  at  the  home  of  her 
husband,  which  entertainments  she 
had  to  forego  for  want  of  the  dresses. 
Lewis  V.  Holmes,  109  La.  1030,  84  S 
66,  61  LRA  274.  (6)  While  a  person 
may,  under  the  Civil  Rights  Act,  have 
been  denied  admission  to  a  bath- 
house, provided  she  was  not  excluded 
on  account  of  race,  creed,  or  color, 
where  a  bathhouse  proprietor  vol- 
untarily contracted  to  admit  her  to 
the  premises,  and  agreed  to  furnish 
facilities  for  bathing,  her  status  be- 
came similar  to  that  of  a  passenger 
of  a  common  carrier  or  guest  of  an 
innkeeper,  and,  on  her  improper  ex- 
pulsion, she  is  entitled  to  recover  - 
damages  for  the  indignity  and  hu- 
miliation suffered  by  a  public  expul- 
sion. Aaron  v.  Ward,  203  N.  T.  361. 
96  NE  736  [aff  136  App.  Dlv.  818,  121 
NTS   673]. 

[b]  AppUoatioiia  of  nda. — (1)  A 
woman  passenger  whose  clothes  were 
stolen  from  her  sleeping  car  berth  by 
cutting  the  screen  from  an  open  win- 
dow, and  who  in  consequence,  clad  in 
a  nightgown  and  kimono,  had  to  walk 
through  the  train,  including  another 
sleeper,  several  day  coaches,  and  one 
or  more  smoking  rooms  to  reach  her 
trunk  in  the  baggage  car,  from  de- 
fendant's failure  to  exercise  reason- 
able care  to  guard  her  clothes  from 
theft,  might  recover  for  such  humili- 
ation and  embarrassment.  Pullman 
Co.  v.  Molse,  (Tex.  Civ.  A.)  187  8W 
249.  (2)  In  an  action  by  parents  for 
breach  of  a  contract  to  bury  the  body 
of  a  child  in  the  usual  manner,  actual 
damages  for  mental  anguish  iMcause 
of  the  improper  burial  of  the  child 
may  be  recovered.  Wright  v.  Beards- 
ley,   46  Wash.   16,  89  P  172. 

88.  Buensle  v.  Newport  Amuse- 
ment Assoc.  29  R.  I,  23,  68  A  721,  14 
LRANS   1242. 

[a]  lUiistratloib— Plaintiff  who 
had  been  informed  that  admission  to 
defendant's  dance  hall  was  denied  to 
men  in  uniform  presented  himself  in 
citizen's  clothing  at  the  hall  and  pur- 
chased.a  ticket,  thereby  making  him- 
self liable  to  punishment  for  a  breach 
of  regulations,  and  subsequently  re- 
turned to  the  hall  in  naval  uniform, 
presented  his  ticket  and  was  refused 
admission.  It  was  held  that  he  could 
not  recover  for  mental  suffering  and 
humiliation.  Buenzle  v.  Newport 
Amusement  Assoc,  29  R.  I.  28,  68  A 
721.    14   LRANS    1242. 

89.  Enders  v.  Skannal,  35  La.  Ann. 
1000;  Beaulleu  v.  Great  Northern  R. 
Co..  103  Minn.  47,  114  NW  353,  19 
LRANS  564,  14  AnnCas  462;  Lindh  v. 
Great  Northern  R.  Co.,  99  Minn.  408, 
109  NW  823,   7  LRANS  1018. 

[a]  XUnsttationa. — (1)  In  an  ac- 
tion for  breach  of  a  contract  allowing 
him  to  erect  and  maintain  a  sawmill 
and  cut  timber  on  land,  one  may  re- 


338     [17  C.  J.] 


DAMAGES 


[§§  157-158 


be  deemed  too  remote,  and  not  a  natural  an4  prob- 
able consequence  of  the  breach.** 

[$  168]  g.  Particiilu:  FonnB  of  Mental  Sufler- 
isg — (1)  Fright  or  Shock.  Where  fright  or  mental 
shock  accompanies  an  injury  to  the  person  there  may 
be  a  recovery  therefor,"^  or  for  the  physical,  conse- 


quences resulting  therefrom.*^  According  to  the 
weight  of  authority,  mental  suffering  due  to  flight 
or  shock  unaccompanied  by  any  other  element  of 
actual  damage  cannot  be  made  the  basis  of  a  re- 
covery."' Likewise,  in  many  jurisdictions  there  can 
'  be  no  recovery  for  physical  results  consequent  npon 


cover  special  damaKes  for  Injuries 
to  feelings  because  of  violence  In 
driving  off  his  son  and  employees. 
Bnders  v.  Skannal,  35  La.  Ann.  1000. 
(8)  An  action  ex  delicto  to  recover 
damages  to  injured  feelings  lies  at 
the  suit  of  a  husband  against  a  car- 
rier for  soiling  and  ruining  the  cas- 
ket containing  the  body  of  his  dead 
wife,  and  disflguring  the  corpse  by 
negligently  exposing  it  to  rain.  Xilndh 
v.  Oreat  Northern  R.  Co.,  99  Minn. 
408,    109    NW   823,    7    LRANS    1018. 

90.  Oulf,  etc.,  R.  Co.  V.  Overton, 
101  Tex.  581,  110  SW  736,  19  LRANS 
600;  Nichols  v.  Eddy,  (Tex.  Civ.  A.) 
24  SW  316;  Wells  v.  Fuller.  4  Tex. 
Civ.  A.  213,  28  SW  412.  See  also 
Thomason  v.  Hackney,  etc.,  Co.,  159 
M.  C.  299,  74  SB  1022,  47  LRANS 
1120  (where  rule  is  applied);  Mis- 
souri, ate,  R.  Co.  V.  Vandlver,  67  Tex. 
Civ.  A.  470,  122  SW  955  (holding 
platntUC  could  not  recover  for  suf- 
leringB  of  daughter  and  sister-in- 
law). 

[a]  2UiurtxatloiL— Damages  for 
mental  suftering  of  a  mother,  caused 
by  breach  of  contract  of  an  express 
company  to  ship  the  corpse  of  her 
cbllo,  cannot  be  recovered,  the  con- 
tract having  been  made  in  the  name 
of  her  husband,  and  her  existence 
not  having  been  disclosed  to  the  com- 
pany. Wells  v.  Fuller,  4  Tex.  Civ. 
A.   218,  28  SW   412. 

[b]  AppUoatlom  of  rala>— Mental 
anguish,  experienced  by  a  prospective 
groom  on  the  damaging  by  a  railroad 
of  the  wedding  trousseau  of  his  bride 
to  be,  was  too  remote  a  form  of 
damage  to  entitle  the  groom  to  re- 
cover therefor  against  the  railroad, 
which  did  not  know  of  the  intended 
marriage.  Eller  v.  Carolina,  etc., 
R.  Co.,  140  N.  C.  140,  52  8E  806,  3 
LRANS  225,. 6  AnnCas  46. 

n.  U.  S. — Pennsylvania  Co.  v. 
White,  242  Fed.  437,  165  CCA  218; 
Illinois  Cent.  R.  Co.  v.  Nelson,  213 
Fed.  69,  128  CCA  S25;  Denver,  etc.,  R. 
Co.  v.  Roller.  100  Fed.  788,  41  CCA 
22,  48  LRA  77.  But  see  The  Queen, 
40  Fed.  694  (holding  that.  In  the 
absence  of  actual  physical  injuries 
resulting  in  incapacity  for  work  or 
some  expense  incurred,  a  person 
thrown  from  a  boat  Into  the  water 
as  the  result  of  a  collision  could  not 
recover  damages  for  frii^ht  alone). 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  326. 

{3al. — Baston  v.  United  *rrade 
School  Contracting  Co.,  ITS  Cal.  199, 
169   P   597,   LRA1917A   394. 

C^nn. — Masters  v.  Warren,  27  Conn. 
293;  Seger  v.  Barkhamsted,  22  Conn. 
290. 

Ind. — Terro  Haute,  etc.,  R.  Co.  v. 
Brunker,  128  Ind.  542,  26  NB  178: 
Pittsburgh,  etc..  R.  Co.  v.  Sponier,  85 
Ind.  165. 

Iowa. — Watson  v.  Dllts,  116  Iowa 
249.  89  NW  1068,  57  LRA  669. 

La. — Stewart  v.  Arkansas  South- 
ern R.  Co.,  112  La.  764,  36  S  676. 

Mass. — DriBcoll.v.  OafTey.  207  Mass. 
102,  92  NB  1010;  Warren  v.  Boston, 
etc.,  R.  Co..  163  Mass.  484,  40  NB 
896;  Canning  v.  Wllliamstown,  1 
Cush.   461. 

Mich. — Howe  V.  Chicago,  etc.,  R. 
(Jo..  139  Mich.  638.  103  NW  185:  Styles 
V.  Decatur,  131  Mich.  443,  91  NW  622. 

Mo. — McC^rdle  v.  George  B.  Peck 
Dry  Goods  Co.,  191  Mo.  A.  283.  177 
SW  1095;  Lowe  v.  Metropolitan  St. 
R.  Co.,  (A.)  130  SW  119;  Bouillon  v. 
Laclede  Oas  Light  Co.,  148  Mo.  A. 
462.  12»  SW  401. 

N.  J.— Kennell  v.  Gershonovlti,  84 
N.  J.  L.  677,  87  A  130;  Shay  v.  Cam- 
den,  etc..   R.  Co.,  66   N.   J.  L.    334,   49 


A  647;  Consolidated  Tract.  Co.  v. 
Lambertson,  60  N.  J.  L.  467,  88  A  684; 
Consolidated  Tract.  Co.  v.  Lambert- 
son,  59  N.  J.  L.  297,  36  A  100  TalT 
60  N.  J.  L.  462,  38  A  683] ;  Buchanan 
V.  West  Jersey  R.  Co.,  52  N.  J.  L.  266, 
19  A   264. 

N.  T. — Loflnk  V.  Interborough  Rap- 
id Transit  Co.,  102  App.  Div.  275,  92 
NTS  386,  16  NYAnn(5a8  68;  Buckbee 
V.  Third  Ave.  R.  Co.,  64  App.  Div.  860, 

72  NTS  217;  O'FIaherty  v.  Nassau 
Electric  R.  Co.,  34  App.  Div.  74,  54 
NTS  96  [aff  165  N.  T.  624  mem,  69 
NE  1128  mem];  Jones  v.  Brooklyn 
Heights  R.  Co.,  23  App.  DlV.  l41,  48 
NYS  914,  5  NYAnn(3a8  124;  Mundy  v. 
Levy  Bros.  Really  Co.,  170  NTS 
994. 

Fa. — Samarra  v.  Allegheny  Valley 
St.  R.  Co.,  238  Pa.  469,  86  A  287; 
Bwlng  V.  Pittsburg,  etc.,  R.  Co.,  147 
Pa.  40,  23  A  340,  30  AmSR  709,  14 
LRA  666. 

Porto  Rico. — Femandec  v.  Valdes, 
4  Porto  Rico  Fed.  48 

8.  C. — Polk  v.  Seaboard  Air  Line 
R.,  99  8.  C.  284.  83  SB  452:  Mack  v. 
South  Bound  R.  Co.,  62  S.  C.  323, 
29  SE  905,  68  AraSR  913,  40  LRA  679. 

Tex. — Texas,  etc.,  R.  Co.  v.  Raa- 
musaen,    (Civ.   A,)    181   SW   212. 

Vt.— Godeau  v.  Blood,  62  Vt.  261, 
36    AmR    751. 

Wis. — Stuts  V.  Chicago,  etc.,  R.  Co., 

73  Wis.  147,  40  NW  C63,  9  AmSR  769. 
Kng. — Dulieu  v.  White,  [1901]  2  K. 

B.    669. 

[a]  ninatrattOBa. — (1)  A  railroad 
flreman,  who  in  a  wreck  had  his  arm 
broken  and  was  pinned  to  the  ground 
so  close  to  a  Are  that  there  was  dan- 
ger of  Us  burning  him  before  he 
could  be  released,  may  testify  that  he 
was  at  the  time  in  pain  and  fear  of 
being  burned.  Illinois.  Cent.  R.  C%. 
V.  Nelson,  212  Fed.  69,  128  CCA  525. 
See  to  same  effect  Loulavllle,  etc.,  R. 
(3o.  V.  Brown  127  Ky.  732,  106  SW 
796,  32  KyL  552,  18  LRANS  1135.  (2) 
An  electric  shock  received  by  a  pas- 
senger on  a  trolley  car  is  a  direct 
physical  and  personal  assault,  for  the 
mental  consequences  of  which  the 
company,  if  negligent,  may  be  held 
liable.  Buckbee  v.  Third  Ave.  R.  Co., 
64   App.   Div.   360,   72   NTS   217. 

[b]  Biifloi«B07  .  Of  laJnxT'— If 
plaintiff  was  injured,  although  slight- 
ly, by  being  swept  by  a  large  volume 
of  water  ^.gainst  a  fence,  an  instruc- 
tion that  there  could  be  no  recovery 
for  fright  or  mental  distress  was 
properly  refused.  Southern  R.  v. 
Owen,   156  Ky.   827,  162  SW  110. 

sa.  Cal. — Baston  v.  United  Trade 
School  Contracting  Co.,  173  Cal.  199, 
169  P  597,  LRA1917A  894;  Razso  v. 
Varnl,  81  Cal.  289,  22  P  848. 

Ga. — Southern  R.  Co.  v.  Jackson, 
146  Oa.  243,  91  SB  28. 

m. — ^Blgln,  etc..  Tract.  Co.  v.  Wil- 
son, 217  III.  47,  66,  76  NE  436  [cit 
<3yo];  Chicago,  etc.,  R.  Co.  v.  Averill. 
127  III.  A.  276  [aff  224  111.  616,  79  NB 
664]. 

Mass. — Bell  v.  "New  Tork,  etc.,  R. 
Co.,  217  Mass.  408.  104  NB  963;  Drls- 
coll  V.  Oaffey.  207  Mass.  102.  92  NB 
1010;  Cameron  v.  New  England  Tel., 
etc..  Co.,  182  Mass.  310,  66  NB  385. 

Mo. — McCardle  v.  George  B.  Peck 
Dry  Goods  Co.,  191  Mo.  A.  263.  177 
SW  1095;  Lowe  v.  Metropolitan  St. 
R.  Co.,  (A.)  130  SW  119;  Bouillon  v. 
Laclede  Gas  Light  Co.,  148  Mo.  A. 
462,  129  SW  401;  Dreyfus  v.  St.  Louts, 
etc.,  R.  Co.,  124  Mo.  A.  686,  102  SW 
63. 

N.  J. — Shay  V.  (3amden,  etc.,  R.  Co., 
66  N.  J.  L.  384,  49  A  647. 

N.  T.— Hack  V.  Dady,  142  App.  Div. 
948,    127   NTS  26. 


N.  D. — Wilson  V.  Northern  Pac.  R. 
Co..  30  N.  D.  456.  163  NW  429,  LRA 
1915B  991. 

Pa. — Samarra  v.  Allegheny  Valley 
St.  R.  Co.,  238  Pa.  469,  86  A  287;  Hus- 
ton V.  Freemansburg  Borough,  212 
Pa.    548,    61    A    1022,    3    LRANS   49. 

Porto  Rico. — Roa  v.  Puig,  19  Porto 
Rico    366. 

Tex. — San  Antonio,  etc,  R.  C^.  v. 
Corley.  (Civ.  A.)  26  SW  903  [aft  87 
Tex.   432,  29   SW   231]. 

Wis. — Stutz  V.  Chicago,  etc,  R  Co.. 
73  Wis.  147.  40  NW  663,  9  AmSR  769. 

[a]  ZUaBtratloiia^:— (1)  A  woman 
who,  on  discovering  that  she  was 
about  to  be  run  down  by  an  engine 
approaching  a  crossing  in  a  grossly 
negligent  manner,  leaped  from  the 
track  and  fell  Is  entitled  to  recover 
for  resulting  injury.  Southern  R  Ca. 
V.  Jackson,  146  Ga.  243,  91  SB  28. 
(2)  In  an  action  for  injuries  to  a  fe- 
male passenger  from  an  unusual  Jar 
of  the  train,  where  the  jury  were 
warranted  in  finding  that  the  mis- 
carriage of  plaintiff  was  caused  by 
internal  injury,  coupled  with  a  ner- 
vous shock,  the  rule  forbidding  re- 
covery for  fright  does  not  prevent  a 
recovery  for  the  miscarriage.  Bell 
V.  New  Tork,  etc.  Co.,  217  Masa  408. 
104  NB  963. 

[b]  AppHcatlon  of  val*. — "Many 
cases  have  been  before  the  courts  in 
which  the  question  of  a  recovery  for 
mental  pain  alone,  and  for  physical 
disability  produced  by  fright,  unac- 
companied, by  physical  Impact,  have 
been  decided;  and  the  decisions  on 
these  questions  are  in  conflict,  though 
it  is  probably  true  that  the  numeri- 
cal weight  of  authority  denies  the 
right  of  action.  But  the  cases  so 
holding  are  not  In  harmony  as  to  the 
reasons  given  for  denying  the  right 
of  action;  some  of  them  hold  that 
the  injury  Is  not  the  proximate  re- 
sult of  the  alleged  negligent  or 
wrongful  act,  while  others  refuse  a 
recovery  for  the  reason  that  it  is 
practically  impossible  to  satisfactor- 
ily administer  any  other  rule  and 
serve  the  purposes  of  justice."  Wat- 
son v.  Dilts,  116  Iowa  249.  260.  89 
NW  1068,  98  AmSR  239,  57  LRA 
659. 

93.  Ala. — Bachelder  v.  Morgan,  179 
Ala.   339.  60  S  815,  AnnCasl915C  888 

Cal. — Baston  v.  United  Trade 
School  Contracting  Co.,  173  <3al.  199. 
159  P  697,  LRA1917A  194. 

Ga, — ^Williamson  v.  Centra]  of 
Georgia  R.  Co..  127  Oa.  126.  56  SB 
119. 

HI.— Braun  v.  Craven,  176  ni.  491, 
61  NB  657,  42  LRA  199;  Owens  v. 
Chicago  Tel.  Co.,  169  111.  A.  SO;  West 
Chicago  St.  R.  Co.  V.  Lleblg,  79  111.  A 
667. 

Kan. — Atchison,  etc,  R.  <3o.  v.  Mc- 
Glnnis,  46  Kan.  109,  26  P  463. 

Ky. — Kentucky  Tract.,  etc  O).  ▼■ 
Bain.  161  Ky.  44,  170  SW  499;  South- 
ern R.  Co,  V.  Owen,  166  Ky.  827.  162 
SW  110;  Chesapeake,  etc.,  R.  Co.  v. 
Robinett,  161  Ky,  778,  152  SW  976,  « 
LRANS  438;  McQee  v.  Vanover,  14fi 
Ky.  737,  147  SW  742,  AnnCa8l91JE 
600:  Reed  v.  Ford,  1J2  SW  600,  SJ 
KyL   1029.   19   LRANS  226. 

Me. — Wyman  v.  Leavitt.  71  Me. 
227.  36  AmR  303. 

Mass. — McCarthy  v.  Boston  EI.  R 
Co.,  223  Mass.  568,  112  NB  286;  Smith 
V.  Postal  Tel.  Cable  Co.,  174  Mara 
576,  56  NE  880,  76  AmSR  374,  47  LBA 
328;  Spade  v.  Lynn,  etc.,  R.  Cc  171 
Mass.  488.  62  NE  747,  70  AmSR  298. 
43  LRA  832;  White  v.  Sander.  1«» 
Mass.  296,  47  NE  90;  Spade  v.  Lynn, 
etc.,  Co..  168  Mass.  286,  47  NE  », 
60  AmSR  393,  38  LRA  612;  (inning  v. 
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8ueh  mere  fright.**  A  more  logical  view  is  that,  in 
the  ease  of  physical  consequences  of  fright,  the 
fright  occasioned  by  defendant's  wrongful  act  is 
an  intervening  but  not  a  controlling  cause  and  that 


a  recovery  may  be  had  for  the  pbysieal  eonseqnenees 
as  the  natural  and  proximate  eonsequenees  of  the 
original  wrongful  act.*'  The  rule  allowing  a  recov- 
ery for  mental  suffering  alone,  in  cases  of  willful 


WilllamBtown,   1   Cush.    451. 

Mich.— Nelson  v.  Crawford,  122 
Hich.  466.  81  NW  335,  80  AmSR  577. 

Hlnn. — Sanderson  v.  Norlhern  Pac. 
R.  Co.,  88  Minn.  162,  92  NW  642,  60 
LRA  403;  Keyes  v.  Minneapolis,  etc., 
R  Co.,  36  Minn.  290,  30  KVf  888. 

Mo. — Deminv  v.  Chicago,  etc.,  R. 
Co.,  80  Mo.  A.  152;  Strange  v.  Mis- 
sourl  Pac  R.  Co.,  81  Mo.  A    686. 

N.  J. — ^Porter  v.  Delaware,  etc.,  R. . 
Co.,  73  N.  J.  L.  405,  63  A  860;  Flem- 
ing T.  Lobel,    (Sup.)   69  A  28. 

N.  Y. — Mitchell  v.  Rochester,  etc., 
R.  Co.,  151  N.  Y.  107.  46  NB  364,  66 
AmSR  604,  34  LRA  781,  3  AnnCas 
283;  Hack  y.  Dady,  142  App.  Div.  948, 
127  NYS  26;  Hack  v.  Dady,  142  App. 
DiT.  510,  127  NYS  22;  Hutchinson  v. 
Stern,  115  App.  Div.  791,  101  NYS 
U3  [app  dism  18»  N.  T.  577  menn,  82 
NE  1128  mem];  Newton  v.  New  York, 
etc.,  R.  Co.,  106  App.  Div.  416.  94  NYS 
J25. 

N.  C. — ^Arthur  v.  Henry.  167  N.  C. 
438.  73    SB   211. 

Ob. — Ohliger  v.  Toledo  Traction 
Co.,  23  Oh.  Clr.  Ct.  266;  Cleveland  City 
R.  Co.  V.  Ebert,  10  Oh.  Cir.  Dec.  291; 
HuSman  v.  Toledo,  etc,  R.  Co..  9 
OhSiCP  748,  7  OhNP  67. 

Pa. — Samarra  v.  Allegheny  Valley 
St.  R.  Co.,  288  Pa.  469.  Sf  A  287:  Hess 
T.  American  Pipe  Mfg.  Co.,  221  Pa. 
57,  70  A  294;  E^wlng  v.  Pittsburg,  etc., 
R.  Co..  147  Pa.  40.  23  A  340,  30  AmSR 
709,   14   LRA   666. 

Tenn. — ^Memphis  St.  R.  Co.  v.  Bern- 
stein, 137  Tenn.  637,  194  SW  902. 

Tex. — Gulf,  etc,  R.  Co.  v.  Trott, 
8(  Tex.  412,  26  SW  419,  40  AmSR  866; 
Southern  Pac.  Co;  v.  Ammons,  (Civ. 
A.)  26  SW  135. 

Va. — cniesapeake,  etc.,  R.  Co.  v. 
Tlnsley,  116  Va.  600.  82  8E  732. 

Can. — Roch  v.  Denis,  16  Rev.  Leg. 
5(9  [aff  4  Montr.  Super.  134]. 

Ont. — Oeiger  v.  Grand  Trunk  R.  Co., 
10  Ont.  L.  511,  6  OntWR  434,  6  Ont 
WR  482  [foil  subsequently  overr  case 
of  Victorian  R.  Comrs.  v.  Coultas,  13 
App.  Cas.  222];  Henderson  v.  Canada 
Atlantic  R.  Co.,  26  Ont.  A.  437  ,[8pp 
dlsm  29  C^n.  S.  C.  612]. 

[a]  BMUMA  for  nil*<— "The  ex- 
emption from  liability  'for  mere 
fright,  terror,  alarm,  or  anxiety  does 
not  rest  on  the  assumption  that 
these  do  not  constitute  an  actual  In- 
Jury.  They  do  in  fact  deprive  one 
of  enjoyment  and  of  comfort,  cause 
real  sufrarlng,  and  to  a  greater  or 
less  extent  disqualify  one  for  the 
time  being  from  doing  the  duties  of 
life.  If  these  results  flow  from  a 
wrongful  or  negligent  act,  a  recovery 
therefor  cannot  be  denied  on  the 
ground  that  the  Injury  is  fanciful  and 
not  real.  Nor  can  it  be  maintained 
that  these  results  may  not  be  the 
direct  and  immediate  consequence  of 
the  negligence.  Danger  excites 
alarm.  Few  people  are  wholly  In- 
Mnsible  to  the  emotions  caused  by 
Imminent  danger,  though  some  are 
less  affected  than  others.  It  must 
also  be  admitted  that  a  timid  or  sen- 
sitive person  may  suffer  not  only  in 
mind,  but  also  In  body,  from  such  a 
cause.  Great  emotion  may  and  some- 
limes  does,  produce  physical  effects. 
The  action  of  the  heart,  the  circula- 
tion of  the  blood,  the  temperature  of 
the  body,  as  well  as  the  nerves  and 
the  appetite,  may  all  be  affected.  A 
Physical  Injury  may  be  directly  trace- 
able to  fright,  and  so  may  be  caused 
by  It.  wis  cannot  say,  therefore, 
that  such  consequences  may  not  flow 
proximately  from  unintentional  neg- 
ligence, and  If  compensation  In  dam- 
ages may  be  recovered  for  a  physical 
Injury  so  caused,  it  is  hard  on  prin- 
ciple to  say  why  there  should  not 
also  be  a  recovery  for  the  mere  men- 
tal aulferlng  when  not  accompanied 
bT  any  perceptible  physical  effects. 
It  would  seem  therefore  that  the  real 


reason  for  refusing  damages  sus- 
tained from  mere  fright  must  be 
something  different:  and  it  probably 
rests  on  the  ground  that  in  practice 
it  is  impossible  satisfactorily  to  ad- 
minlater  any  other  rule."  Spade  v. 
Lynn,  etc.,  R.  Co.,  168  Mass.  285, 
288,  47  NB  88,  60  AmSR  393,  38  LIVA. 
612. 

[b]  mwrtMtkm^— A  woman  can- 
not recover  for  pain  and  suffering 
resulting  solely  from  fright,  unac- 
companied by  physical  Injury,  super- 
induced by  one  who,  without  seeing 
her  or  knowing  of  her  presence,  and 
without  trespassing  on  her  premises, 
assaulted  a  third  person  who  occu- 
pied a  room  in  her  house.  Reed  v,' 
Ford,  112  SW  600,  33  KyL  1029,  19 
LRANS  225. 

[c]  la  Mas^aohmetto  the  rule  Is 
that  there  must  be  a  physical  Injury 
from  without.  Megatblin  v.  Boston 
El.  R.  Co.,  220  Mass.  658,  108  NB 
362. 

9*.  U.  S.— Jones  v.  Western  Union 
Tel.  Co.    233  Fed.   301. 

Oa. — Southern  R.  Co.  v.  Jackson, 
148   Ga.   243.   91   SB  28. 

111.— Braun  v.  Craven,  175  111.  401, 
51  NB  667,  42  LRA  199;  Phillips  v. 
Dickerson,  85  111.  11,  28  AmR  607; 
West  Chicago  St  R.  Co.  v.  Ueblg,  79 
111.  A.  567. 

Ky. — McQee  v.  Vanover,  148  Ky. 
737,  147  SW  742,  AnnCaal913B 
500;  Morse  v.  Chesapeake,  etc,  R.  Co., 
117  Ky.  11,  77  BW  361,  26  KyL  1159. 

Mass. — Smith  y.  Postal  Tel.  Cable 
Co..  174  Mass.  676,  66  NB  380,  75 
AmSR  874,  47  LRA  323;  White  v. 
Sander,  168  Mass.  296,  47  NB  90; 
Spade  V,  Lynn,  etc.,  R.  Co.,  168  Mass. 
285,  47  NB  88,  «0  AmSR  893,  38  LRA 
612. 

Mich. — Goldman  v.  Detroit  United 
R.  Co.,  166  NW  1007;  Nelson  v.  Craw- 
ford, 122  Mich.  '.66,  81  NW  835,  80 
AmSR  677. 

Mo. — Trigg  V.  St.  Loiuls,  etc,  R.  Co., 
74  Mo.  147,  41  AmR  306;  Crutcher  v. 
The  Big  Four,  132  Mo.  A.  311,  111  SW 
891;  Demkig  v.  Chicago,  etc.,  R.  Co., 
80  Mo.  A.  152. 

N.  J. — ^Ward  v.  West  Jersey,  etc., 
R.  Co.,  «6  N.  J.  L.  383,  47  A  561. 

N.  Y. — Mitchell  V.  Rochester  R.  Co., 
161  N.  Y.  107,  46  NB  354,  56  AmSR 
604,  34  LRA  781,  3  AnnC^aa  283;  Hack 
V.  Dady,  134  App.  Dlv.  253,  118  NYS 
906;  Lehman  v.  Brooklyn  City  R.  Co., 
47  Hun  366.  But  see  Cohn  v.  Ansonia 
Realty  Co.,  162  App.  Dlv.  791,  792,  148 
NYS  39  (holding  that,  where  a  moth- 
er, upon  seeing  her  two  children 
ascending  in  an  elevator  car  which 
was  unattended  by  an  operator,  faint- 
ed from  fright  and  fell  through  the 
open  door  Into  the  elevator  shaft, 
there  might  be  recovery,  the  court 
saying:  "For  fright  alone,  uncon- 
nected with  physical  Injury,  it  is  true 
that  no  recovery  can  be  had,  but 
when  the  fright  results  in  an  actual 
physical  injury  a  different  rule  pre- 
vails"). 

Pa. — Applebaum  v.  Philadelphia 
Rapid  Transit  Co.,  244  Pa.  82.  90  A 
462;  Samarra  v.  Allegheny  Valley  St. 
R.  Co.,  238  Pa.  469.  86  A  287;  Ewlng 
V.  Pittsburg,  etc.,  R.  Co.,  147  Pa.  40, 
23  A  340.  SO  AmSR  709,  14  LRA  666; 
Reardon  v.  Philadelphia  Rapid  Tran- 
sit Co.,  43  Pa.  Super.  344.  See  Kra- 
mer V.  Pittsburgh  R.  Co.,  247  Pa.  352, 
93  A  461  (holding  the  question  of  ex- 
istence of  physical  injury  one  for  the 
jury). 

Oh. — Miller  v.  Baltimore,  etc.,  R. 
Co.,  78  Oh.  309,  85  NB  499,  126  AmSR 
699,  18  LRANS  949. 

See  Washington,  etc.,  R.  Co.  v. 
Dashlell,  7  App.  (D.  C.)  607  (holding 
that  plaintiff  could  not  recover  for 
an  Impairment  of  the  nervous  sys- 
tem resulting  from  a  nervous  shock 
at  the  time  of  a  collision  in  addition 
to    damages    for    physical    pain    and 


suffering). 

"If  It  be  admitted  that  no  recovery 
can  be  had  for  fright  occasioned  by 
the  negligence  of  another,  it  Is  some- 
what difficult  to  understand  how  a 
defendant  would  be  liable  for  Its  con- 
sequences. Assuming  that  fright 
cannot  form  the  basis  of  an  action.  It 
Is  obvious  that  no  recovery  can  be 
had  for  injuries  resulting'  therefrom. 
That  the  result  may  be  nervous  dis- 
ease, blindness,  insanity,  or  even  a 
miscarriage,  in  no  way  changes  the 
principle.  These  results  merely  show. 
the  degree  of  fright  or  the  extent  of 
the  damages.  The  right  of  action 
must  still  depend  upon  the  question 
whether  a  recovery  may  be  had  for 
fright.  If  it  can,  then  an  action  may 
be    maintained  ...  no    matter    how 

frave  or  serious  the  consequences, 
herefore  the  logical  result  of  the 
respondent's  concession  would  seem 
to  be.  not  only  that  no  recovery  can 
be  had  for  mere  fright,  but  also  that 
none  can  be  had  for  injuries  which 
are  the  direct  consequences  of  It." 
Jones  V.  Western  Union  Tel.  Co.,  2S< 
Fed.  301,  304  [quot  Mitchell  v.  Roch- 
ester R.  Co.,  161  N.  Y.  107,  109,  46  NB 
354,  56  AmSR  604.  34  LRA  781,  3  Ann 
Cas    283}. 

[a]  Mmmmou.  for  mla  "If  the  right 
of  recovery  In  this  class  of  cases 
should  be  once  established,  it  would 
naturally  result  In  a  flood  of  litigation 
in  cases  where  the  Injury  complained 
of  may  be  easily  feigned  without  de- 
tection, and  where  the  damages  must 
rest  upon  mere  conjecture  or  specUT 
lation.  The  difficulty  which  often  ex- 
ists In  cases  of  alleged  physical  in- 
Jury,  in  determining  whether  they 
exist,  and  if  so,  whether  they  were 
caused  by  the  negligent  act  of  the 
defendant,  would  not  only  be  greatly 
Increased,  but  a  wide  field  would  be 
opened  for  flctltlous  or  speculative 
claims.  To  establish  such  a  doctrine 
would  be  contrary  to  principles  of 
Dublic  policy."  Mitchell  v.  Rochester 
R.  Co.,  151  N.  Y.  107,  110.  45  NB  364, 

66  AmSR    604,    34    LRA    781. 

[b]  XUnatHttlon. — Where  a  defend- 
ant, after  an  altercation  with  plain- 
tiff's father,  threw  a  stone  through 
the  blinds  of  one  of  the  windows  of 
his  house  and  greatly  frightened 
plaintiff,  although  she  was  not  struck 
or  touched,  but  without  Intent  to  in- 
jure her,  he  was  not  liable  for  dam- 
ages caused  by  her  fright.  White  v. 
Sander,   168   Mass.  296.  47  NE  90. 

[c]  lUaeasriao  due  to  fright 
alone  Is  not  a  ground  for  recovery. 
Nelson  V.  Crawford.  122  Mich.  466, 
81  NW  335,  80  AmSR  577  (holding, 
where  defendant  dressed  in  woman's 
clothes  went  to  the  residence  of 
plaintiff,  whom  he  frightened  by  fol- 
lowing her  Into  her  house  and  strik- 
ing the  floor  with  his  parasol,  the 
fright,  as  alleged,  having  the  effect 
of  producing  a  miscarriage  on  plain- 
tiff, that  a  verdict  should  be  di- 
rected for  defendant,  there  being  no 
attempt  to  do  bodily  injury,  and  it 
not  appearing  that  defendant  Intend- 
ed any  wrong,  or  contemplated  the 
alleged  consequences  of  his  acts); 
Mitchell  V.  Rochest»r,  etc.,  R.  Co.,  151 
N.  Y.  107,  45  NE  354,  56  AmSR  604. 
34  LRA  781;  Morris  v.  Lackawanna, 
etc..  R.  Co.,   228  Pa.  198,  77  A  445. 

95.  Ala. — ^Alabama  Fuel,  etc.,  Co. 
V.  Baladonl,  (A.)  73  S  205;  Spearman 
V,  McCrary,  4  Ala.  A.  473,  68  S  927 
[certiorari  den   68   S   1038   mem], 

Iowa. — Watson  v.  Dtlts,  116  Iowa 
249,   262,   89  NW  1068,  93  AmSR  239, 

67  LRA   569. 

Kan. — ^Whltsel  v.  Watts,  98  Kan. 
508,  159  P  401,  LRA1917A  708. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Har- 
ris, 121  Md.  254.  88  A  282;  Green  v. 
Shoemaker,  111  Md.  69,  73  A  688,  28 
LRANS    667. 

Minn. — Purcell  v.  St.  Paul  City  R. 
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tort,"  will,  it  has  been  held,  permit  a  recovery  for 
injury  flowing  from  fright  alone  caused  by  the 
wanton  and  wiUful  acts  of  defendant."  It  is  ob- 
vious that  there  can  be  no  recovery  for  fright  which 
is  not  the  natural  and  proximate  consequence  of 

Co.,  48  Minn.  134,  BO  NW  1034,  1« 
LRA  203:  Smith  v.  St.  Paul,  etc.,  R. 
Co.,  80  Minn.  169,  14  NW  797. 

N.  T. — Cohn  V.  Anaonla  Realty  Co., 


defendant's  act,**  and  of  a  legal  wrong  against 
plaintiff.'*  The  rule  permitting  reopvery  for  fright 
does  not  require  that  the  direct  physical  injuries 
be  permanent  or  severe.'  Although  the  sole  physi- 
cal injury  may  have  resulted  from  an  attempt  to 


1«2  App.  Dlv.   791,   148   NYS   39. 

N.  C— Arthur  v.  Henry,  1B7  N.  C. 
438,  73  SB  211;  Klmberly  v.  How- 
land,  143  N.  C.  398,  55  SE  778.  7 
LRANS  645;  Watklns  v.  Kaolin  Mfg. 
Co.,  131  N.  C.  636,  42  SH  983. 

R.  I. — Bimone  v.  Rhode  Island  Co., 
38  R.  I.  186.  66  A  202.  9  LRA  740. 

S.  C. — ^Mack  V.  South  Bound  R.  Co., 
52  S.  C.  323,  29  8K  905,  68  AmSR  913, 
40  LRA  679. 

B.  D. — StemhAKen  v.  Kozel,  167  NW 
398. 

Tenh. — teemphla  St.  R.  Co.  ▼. 
Bernstein,  137  Tenn.  637.  194  SW  902. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hayter, 
93  Tex.  239.  242,  54  SW  944,  77 
AmSR  866,  47  LRA  325;  Hill  V.  Kim- 
ball, 76  Tex.  210,  215.  13  SW  69,  7 
LRA  618;  Wektherford,  etc..  R.  Co. 
V.  Crutcher,  (Civ.  A.)  141  SW  137; 
Alexander  v.  St.  Louis  Southwestern 
R.  Co.,  57  Tex.  Civ.  A.  407,  122  SW 
672;  St.  Louis  Southwestern  R.  Co.  v. 
Murdock,  54  Tex.  Civ.  A.  249,  116  SW 
139;  Hendrlx  v.  Texas,  etc.,  R.  Co.,  40 
Tex.  Civ.  A.  291,  89  SW  461:  Deni- 
son,  etc.,  R.  Co.  v.  Barry,  (Civ.  A.) 
80  SW  634  [mod  on  other  grounds  98 
Tex.  248,  83  SW  5];  Gulf,  etc..  R.  Co. 
V.  Hayter,  (Civ.  A.)  55  SW  128; 
Houston,  etc.,  R.  Co.  v.  McKen- 
sie,  (Civ.  A.)  41  SW  831;  Yoakum  v. 
Kroeger,    (Civ.  A.)   27  SW  958. 

Wash. — O'Meara  v.  Russell,  90 
Wash.  557,  156  P  550,  LRA1916E  743. 

Wis. — Pankopf  v.  Hlnkley,  141  Wis. 
146,   123  NW  625,   24   LRANS  1159. 

Bng. — Coyl?  v.  Watson,  [1915]  A. 
C.  1  (where  it  is  said  that  Victo- 
rian R.  Comrs.  v.  Coultas,  13  App. 
Cas.  222,  8  BRC  405,  can  no  longer  be 
treated  as  a  decision  of  guiding  au- 
thority); Dulleu  V.  White,  [1901]  2 
K  B.  669  [not  foil  Victorian 
R.  Comrs.  V.  Coultas,  supra] :  Wilkin- 
son V.  Downton,  [1897]  2  Q.  B.  57; 
Bell  V.  Great  Northern  R.  (3o.,  L.  R. 
26  Ir.  428;  Solomons  v.  Stepney  Bor- 
ough Council,  69  J.  P.  360.  But  see 
Victorian  R.  Comrs.  v.  Coultas,  su- 
pra [appr  The  Netting  Hill,  9  P.  D. 
105]  (holding  that  damages  in  a  case 
of  negligent  collision  must  be  the 
natural  and  reasonable  result  of  de- 
fendant's act;  damages  for  a  nervous 
shock  or  mental  Injury  caused  by 
fright  at  an  Impending  collision  are 
too  remote). 

Ont. — Fltzpatrlck  v.  Great  Western 
R.  Ck).,  12  U.  C.  Q.  B.  645.  But  see 
Geiger  v.  Grand  Trunk  R.  Co.,  10  Ont. 
L.  511,  5  OntWR  434,  6  OntWR  482 
[foil  subsequently  overr  case  of  Vic- 
torian  R.   Comrs.   v.  Coultas,    supra]. 

N.  B. — Klrkpatrick  v.  Canadian 
Pac.  R.  Co.,   35  N.  B.   598. 

Que. — Montreal  St.  R.  Cto.  v.  Walk- 
er,  13  Que.  K.   B.   324. 

See  also  Sloane  v.  Southern  Califor- 
nia R.  Co.,  Ill  Cal.  668.  44  P  320,  32 
LRA  193  (recognizing  the  rule  In  an 
action  based  upon  Injuries  to  the 
nervous  system  resulting  from  ex- 
citement and  humiliation). 

"It  Is  within  the  common  observa- 
tion of  all  that  fright  may,  and  usual- 
ly does,  aftect  the  nervous  system, 
which  is  a  distinctive  part  of  the 
physical  system,  and  controls  the 
health  to  a  very  great  extent  and  that 
^n  entirely  sound  body  Is  never 
found  with  a  diseased  nervous  or- 
ganization; consequently  one  who 
voluntarily  causes  a  diseased  condi- 
tion of  the  latter  must  anticipate  the 
consequence  which  follows  It.  The 
nerves  being,  as  a  matter  of  fact,  a 
part  of  the  physical  system,  If  they 
are    affected    by    fright    to    such    an 


extent  as  to  cause  physical  pain,  it 
seems  to  us  that  the  Injury  resulting 
therefrom  is  the  direct  result  of  the 
act  producing  the  fright."  Watson 
V.  Dllts.  116  Iowa  249,  262,  89  NW 
1068,   93  AmSR  239,  57  LRA  559. 

"That  a  physical  pergonal  injury 
may  be  produced  through  a  strong 
emotion  of  the  mind  there  can  be  no 
doubt  The  fact  that  It  is  more  dif- 
ficult to  produce  such  an  injury 
through  the  operation  of  the  ipind 
than  by  direct  physical  means  af- 
fords no  sufficient  ground  for  refus- 
ing compensation  in  an  action  at  law 
when  the  injury  Is  intentionally  or 
negligently  Inflicted.  It  may  be  more 
difficult  to  prove  the  connection  be- 
tween the  alleged  cause  and  the  In- 
jury, but  if  it  be  proved,  and  the  In- 
jury be  the  proximate  result  of  the 
cause,  we  can  not  say  that  a  recovery 
should  not  be  had."  HIU  v.  Kimball, 
supra. 

"We  conclude  that  where  a  physi- 
cal Injury  results  from  a  fright  or 
other  mental  shock,  caused  by  the 
wrongful  act  or  omission  of  another, 
the  injured  party  is  entitled  to  re- 
cover his  damages,  provided  the  act 
or  omission  Is  the  proximate  cause 
of  the  Injury,  and  the  injury  ought, 
In  the  light  of  all  the  circumstances, 
to  have  been  foreseen  as  a  natural 
and  probable  consequence  thereof." 
Gulf,  etc.,  R.  Co.  V.  Hayter,  supra. 

[a]  ninstxatlon. — Where  plaintiff, 
on  discovering  that  her  two  children 
had  entered  an  elevator  negligently 
left  unattended  and  that  It  was  as- 
cending with  them,  was  so  over- 
come by  fright  that  she  fainted  and 
fell  into  the  elevator  shaft,  she  was 
entitled  to  recover  for  the  resulting 
personal  Injuries.  Cohn  v.  Ansonia  Re- 
alty Co.,  162  App.  Dlv.  791, 148  NYS  39. 

[b]  AppUcBl^oiui  of  rta*. — (1) 
Where  negligence  causes  fright  with 
no  precedent  Impact  or  injury  to  the 
person,  and  the  frightened  person  In 
a  justlfled  attempt  to  esdbpe  from 
the  apprehended  danger  receives 
physical  Injury,  damages  may  be  re- 
covered. O'Meara  v.  Russell,  90 
Wash.  557,  156  P  550,  LRA1916E  743. 
(2)  Where  the  servants  of  a  tele- 
graph company  lawfully  entering  on 
the  land  to  remove  poles  were  guilty 
of  wrongful  acts  while  prosecuting 
the  work,  resulting  In  Injury  to  the 
wife  of  the  landowner,  the  company 
was  liable  therefor,  although -there 
was  no  direct  physical  Injury  to  her. 
May  v.  Western  Union  Tel.  Co.,  157 
N.  C.  416,  72  SE  1059,  37  LRANS  912. 

[c]  WaoMTikg*  due  to  fright  may 
be  recovered  for.  Hill  v.  Kimball,  76 
Tex.  210.  13  SW  59,  7  LRA  618;  Du- 
lleu V.   White,    [1901]    2  K.  B.   669. 

[d]  m  Osovirl*  "no  recovery  can 
be  had  on  account  of  fright  alone, 
caused  by  less  than  such  gross  neg- 
ligence on  the  part  of  one  acquainted 
with  the  condition  of  the  plaintiff, 
or  with  the  facts  and  circumstances 
surrounding  the  plaintiff,  as  would 
authorize  the  conclusion  that  the  de- 
fendant must  have  known  that  cer- 
tain definite  physical  injuries  would 
naturally  flow  from  or  follow  the 
fright  or  nervous  excitement  brought 
about  by  him;  or  unless  the  fright, 
resulting  In  physical  Injuries  or  Im- 
pairment of  health,  should  have  been 
l)rought  about  deliberately,  mali- 
ciously, or  wantonly  by  the  defend- 
ant, through  an  utter  disregard  of 
the  natural  and  probable  conse- 
quences to  the  injured  party,  or  from 
a  wilful  Intent  to  so  Injure  the- 
party."  Goddard  v.  Watters,  14  Ga. 
A.   722,   726.  82  SB  304. 

[e]  la  MMSMhuactts  (1)  the  rule 
Is    that,    to    sustain    a   recovery    be- 


cause of  fright,  it  must  be  in  con- 
nection with  a  physical  Injury  from 
without.  See  supra  note  93.  (2)  It 
has  been  held,  however,  that,  when 
excitement  and  fright  caused  plain- 
tiff to  faint  and  fall,  thereby  sustain- 
ing physical  injuries,  there  might  Iw 
a  recovery.  Conley  "v.  United  Drug 
Co.,  218  Mass.  238,  105  NE  975,  LRA 
I915D  880.  (3)  It  Is  not  necessary 
that  the  physical  Injury  from  with- 
out should  be  indicated  upon  the  sur- 
face of  the  body  by  a  bruise  or  oth- 
erwise. Drlscoll  V.  Gaffney,  t07 
Mass.  102,  92  NE  1010.  (4)  An  In- 
ternal injury  caused  by  a  blow  from 
without  is  none  the  less  an  injury 
from  the  fact  that  it  is  wholly  Inter- 
nal or  from  the  fact  that  its  true  na- 
ture cannot  be  accurately  determined 
except  by  a  post  mortem  examina- 
tion. Drlscoll  V.  Oaffney,  207  Mass. 
102,  92  NE  1010. 
86.     See  supra  (  152. 

97.  Chattanooga  R.  etc.,  Co.  t. 
Deakins,  8  Tenn.  Civ.  A.  28;  Jeppsen 
V.  Jensen,  47  Utah  636,  155  P  42). 

[a]  ninatntlOB^— Recovery  may 
be  had  for  Injuries  resulting  from 
fright  alone,  where  the  fright  was 
caused  by  wanton  and  willful  acts 
of  defendant,  although  such  acts  were 
directed  against  plaintiff's  husband 
in  her  presence  and  not  against  her 
personally.  Jeppsen  v.  Jensen.  47 
Utah    536,    155   P  429,   LRA1916D  614. 

98.  Philippe  v.  Dlckerson,  83  111. 
11,  28  AmR  607;  Renner  v.  Canfleld, 
36  Minn.  90.  30  NW  485,  1  AmSR  654; 
Slingerland  v.  East  Jersey  Water 
Co.,  68  N.  J.  L.  411.  33  A  843;  Fox  v. 
Borkey,  126  Pa.  164.   17  A  604. 

[a]  ZUnatMtlOB.^-Where  fright 
occasioning  plaintiff's  miscarriage 
was  caused  ty  a  quarrel  between  de- 
fendant and  plaintiff's  husband  and 
another  within  plaintiff's  hearing, 
but  out  of  her  sight,  and  It  was  not 
shown  that  defendant  knew  either 
of  her  condition  or  that  she  over- 
heard the  quarrel,  the  court  said: 
"The  result  coipplalned  of  was  not 
such  a  consequence  as,  in  the  ordi- 
nary course  of  things,  would  Hov 
from  defendant's  conduct.  He  had 
no  reason  to  apprehend  that  what 
took  place  .  .  .  would  occasion  dan- 
ger to  some  third  person,  who  was 
not  present,  through  fright.  The  In- 
jury in  question  not  being  one  which 
the  defendant  could  reasonably  be 
expected  to  anticipate  as  likely  to 
ensue  from  his  conduct,  we  cannot 
regard  It  as  the  natural  consequence 
thereof,  for  which  defendant  is  le- 
gally responsible."  Phillips  v.  Dlck- 
erson.   86    111.    11.    16.    28   AmR  607. 

99.  Sanderson  v.  Northern  Pac  R. 
Co.,  88  Minn.  162.  92  NW  642.  97  Am 
SR  509,  60  LRA  403. 

[a]  ninstration. — A  mother  can- 
not recover  for  fright,  although  re- 
sulting In  physical  Injury,  wher« 
such  fright  Is  due  solely  to  an  at- 
tempt to  eject  her  children  from  a 
railroad  train,  there  being  no  tort 
as  against  her  and  no  fear  on  her 
part  of  any  physical  Injury  or  physi- 
cal violence.  Sanderson  v.  Northern 
Pac.  R.  O)..  88  Minn.  162,  92  NW  54!. 
97  AmSR  509,   60  LRA  403. 

1.  Pennsylvania  Co.  v.  White.  J4J 
Fed.  437,  155  CCA  213;  Philadelphia, 
etc..  R.  Co.  V.  Mitchell,  107  Md.  «00. 
608,  69  A  422.  17  LRANS  974:  Por- 
ter V.  Delaware,  etc..  R.  Co.,  73  N.  J. 
L.  405,  63  A  860;  Chattanooga  R.,  etc.. 
Co.  V.  Deakins,  3  Tenn.  fMv.  A.  !8. 

"While  the  physical  impact  or  in- 
jury requisite  for  the  purpose  under 
discussion  must  be  actual  It  need  not 
be  such  as  to  occasion  an  external 
wound  or  bruise.  Severe  and  even 
Incurable  Internal  injuries,  of  which 
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escape  actual  danger,  damages  are  recoverable  for 
an  impairment  of  health  occasioned  by  the  conse- 
quential fright.' 

[i  159]  (2)  Humiliation.  Indignity,  and  Insult. 
Subject  to  the  limitations  already  stated,'  a  recov- 
ery may  be  had  for  mental  pain  and  injury  to  the 
feelings  occasioned  by  humiliation,  indignity,  or  in- 


sult,* onless  the  claim  is  too  remotely  connected 
with  the  injury  complained  of.' 

[$  160]  (3)  Vexation  or  InconTenience.'  While 
physical  inconvenience  to  which  plaintiff  has  been 
subjected  may  constitute  an  element  of  damages,' 
there  can  be  no  recovery  for  mere  vexation  or 
annoyance.*    Lack  of  personal  enjoyment  occasioned 


tbere  Is  no  immediate  visible  or  ex- 
ternal evidence,  may  be  produced  by 
violence  or  accident."  Philadelphia, 
etc  R.  Co.  V.  Mitchell,  supra. 

[a]  nuurtratbnb— E^rldence  that 
plaintiff  was  hit  on  the  neck  by  some- 
thing, and  that  dust  from  falling;  ma- 
terials went  into  her  eyes,  took  the 
case  from  the  rule  prohibiting  re- 
covery for  fright  alone.  Porter  v. 
Delaware,  etc.,  Co.,  73  N.  J.  t,.  405, 
63  A   880. 

[b]  AppUoatloa  of  nil«<— An  in- 
struction authorizing  recovery  for 
injuries  resulting  from  fright  in  con- 
nection with  Jolting  or  Jarring  has 
been  held  proper.  McCardle  v. 
George  B.  Peck  Dry  Ooods  Co.,  191 
Uo.  A.  2C3,  177  SW  1096. 

[c]  Bvl4*Be*  bald  anfloUnt  to 
■how. — Cassady  v.  Old  Colony  St.  R. 
Co.,  184  Mass.  1S«,  68  NB  10,  63  L.RA 
285. 

&  Pennsylvania  Co.  v.  White,  242 
Fed.  437.  155  CCA  213. 

[a]     BridSBs*      haM.      ■nflolSBk. 


Goldman    v.    Detmlt    United    R.    Co., 
(Mich.)  166  NW  |D07. 

3.  See   supra   {|    68-104. 

4.  V.  a. — Canipbell  v.  Pullman  Pal- 
ace-Car Co.,  42  Fed.  484  [aff  154  U.  S. 
S13  mem,  14  SCt  1151  mem,  88  L>.  ed. 
1969  mem]:  Barbour  v.  Stephenson. 
32  Fed.  86  [aff  140  U.  S.  48,  11  SCt 
690,  35  U  ed.  888] ;  Boyl9  v.  Case,  18 
Fed.  880.  9  Sawy.  386;  Qulgley  v. 
Central  Pac.  R.  Co.,  20  F.  Cas.  No. 
11,510,  5  Sawy.  107. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  326. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  My- 
«ell,  87  Ark.  123,  112  SW  203;  Ward 
V.  Blackwood,  48  Ark.  396,  3  SW  624. 

Conn. — Olbney  v.  Lewis,  68  Conn. 
392,  36  A  799;  Swift  V.  Dlckerman,  31 
Conn.  285. 

Ga. — Head  v.  Georgia  Pac.  R.  Co., 
79  Ga.  358,  7  SB  217,  11  AmSR  434. 

ill. — Pennsylvania  R.  Co.  v.  Con- 
nell.  112  111.  295.  64  AmR  238;  Chi- 
cago, etc.,  R.  Co.  V.  Flagg,  48  111. 
384,  92  AmD  133;  Lake  Brie,  etc.,  R. 
Co.  V.  ChrlatlBOn.  39  111.  A.  495. 

Ind. — Simons  v.  Busby,  119  Ind.  IS, 
21  NE  461;  Wolft  v.  Trlnkle,  103  Ind. 
355,  3  NE  110;  Indiana  R.  Co.  v.  Orr, 
41  Ind.  A.   426,  84  NB  32. 

Iowa. — ^Johnson  v.  Hahn,  16£  Iowa 
"7,  150  NW  6;  Krehblel  v.  Henkle, 
152  Iowa  604.  606,  129  NW  945.  133 
NW  115,  AnnCasl913B  1166  Colt  Cyc]; 
Shepard  v.  Chicago,  etc.,  R.  Co.,  77' 
Iowa  54,  41   NW  564. 

Kan. — Southern  Kansas  R.  Co.  v. 
Rice,  38  Kan.  398,  16  P  817,  5  AmSR 
768. 

Ky.— Perkins  v.  Ogilvle,  148  Ky. 
31)9,  146  SW  735;  Tennessee  Cent.  R. 
Co.  V.  Brasher,  97  SW  349,  29  KyL 
1277.  .  "^ 

La.— Dufort  v.  Abadie,  28  Iia.  Ann. 
280;  Miller  v.  Roy.  10  La.  Ann.  231. 

Me.— Prentiss  v.  Shaw,  56  Me.  427, 
96  AmD  476;  Wadsworth  v.  Treat,  43 
Me.  163. 

.  Hd.— Btumhardt    v.    Rohr,    70    Md. 
328.  17  A    266. 

Mass. — Morgan  v.  Curley,  142  Mass. 
107,  7  NB  726;  Chesley  v.  Tompson, 
137  Mass.  136;  Mahoney  v.  Beltord, 
132  Mass.  393;  Hatch  v.  Puller,  131 
Ma.ss.  574;  Hastings  v.  Stetson,  130 
Masg.  76;  Smith  v.  Holoomb,  99  Mass. 
H2. 

,,Mlch.— De  May  v.  Roberts,  46  Mich. 
160,  9  NW  146,  41  AmR  154;  Fay  v. 
Swann,  44  Mich.  844,  7  NW  216. 
„Mlnn. — Russell  v.  Chambers,  81 
Minn.  64.  16  NW  468. 
..Mo.,— Melcher  v.  Scmggs,  72  Mo. 
*06;  State  v.  Weinel,  13  Mo.  A.  683. 

N.  H.— Lunt  v.  Phllbrlck,  69  N.  H. 
59. 


N.  T. — Ford  V.  Jones,  62  Barb.  484; 
Samuels  v.  New  York  City  R.  Co.,  62 
Misc.  137,  101  NTS  634. 

Oh. — Smith  y.  Pittsburg,  etc.,  R. 
Co.,  23  Oh.  St  10. 

Or. — Breon  v.  Henlcle,  14  Or.  494, 
18   P  289 

Pa. — Sechrlst  v.  Jahn,  11  Pa.  Super. 
59. 

Tex. — ^Hays  v.  Creary,  60  Tex.  446; 
Gulf,  etc.,  R.  Co.  v.  Luther,  40  Tex. 
Civ.   A.    617,    90    SW  44.  \ 

Vt. — Alexander  v.  Blodgett,  44  VL 
476. 

W.  Va.— Riddle  v.  McGlnnis,  22  W. 
Va.   263;  Vlnal   v.  Core,  18  W.  Va.   1. 

Wis. — ^Nichols  V.  Brabason,  94  Wis. 
649,  69  NW  842;  Robinson  v.  Superior 
Rapid  Transit  R.  Co.,  94  Wis.  345,  68 
NW  961,  69  AmSR  897,  34  LRA  205; 
Relnke  v.  Bentley,  90  Wis.  457,  63 
NW  1066;  Grace  v.  Dempsey,  75  Wis. 
^3,  43  NW  1127;  Stuts  v.  Chicago, 
etc,  R.  Co.,  78  Wis.  147,  40  NW  658, 
9  AmSR  769;  Giese  v.  Schults,  63 
Wis.  462,  10  NW  598;  Fenelon  v. 
Butts,  63  Wis.  344,  10  NW  501;  Craker 
V.  Chicago,  etc..  R.  Co..  36  Wis.  667,  17 
AmR  604.  And  see  Draper  v.  Baker, 
61  Wis.  450,  21  NW  527,  60  AmSR 
143. 

Bng. — Coppln  v.  Braithwaite,  8  Jur. 
876.  \ 

Que. — ^Hart  v.  Shorey,  12  Que.  Su- 
per. 84. 

[a]  "WooBdlar  »  mtm'm  t—Uagu 
(1)  is  as  much  actual  damage  aa 
breaking  his  limbs.  The  difference  Is, 
that  one  Is  Internal  and  the  other 
external,  one  mental,  the  other  phys- 
ical; in  either  case  the  damage  la  not 
measurable  with  exactness.  Tbere 
can  be  a  closer  approximation  in  es- 
timating the  damage  to  a  limb  than 
to  the  feelings,  but  at  the  last  the 
amount  Is  Indefinite.  ,  The  Jury  would 
have  a  much  wider  discretion  in 
dealing  with  feelings  than  with  an 
external  Injury.  At  common  law, 
compensatory  damages  Include,  upon 
principle,  and  1  think  upon  authority, 
salve  for  wounded  feelings,  and  our 
code  has  no  purpose  to  deny  such 
damages  where  the  common  law  al- 
lowed them."  Head  v.  Georgia  Pac. 
R.  Co.,  79  Ga.  358,  360,  7  SB  217,  11 
AmSR  434.  (2)  "The  allowance  of 
damages  for  wounded  feelings,  when 
they  are  the  concomitant,  or  result 
of  a  physical  Injury  is  placed  right- 
fully on  the  ground  that  the  mind 
Is  as  much  a  part  of  the  body  as 
the  bones  and  muscles  and  an  Injury 
to  the  body  Included  the  whole  and 
Its  effects  were  not  separable."  Con- 
nell  v.  Western  Union  Tel.  Co.,  116 
Mo.  34,  49,  22  SW  345,  38  AmSR  676, 
20  LRA  172. 

[b]  ZUnstratloiia. — (1)  In  an  ac- 
tion of  damages  for  assault  and  bat- 
tery, where  the  act  was  wantonly 
'done,  plaintiff  may  recover  for  the 
mental  anxiety,  public  degradation, 
and  wounded  sensibility  which  an 
honorable  man  would  feel,  and  which 
he  suffered  under  such  a  violation  of 
the  sacredness  of  his  person.  Wads- 
worth  V.  Treat,  43  Me.  163.  (2)  In 
an  action  by  a  husband  for  alienation 
of  the  affections  of  his  wife,  even 
where  no  precise  amount  of  speclflc 
damages  Is  proved  the  court  Is  Justi- 
fied In  awarding  substantial  damages 
for  the  disgrace  and  huiplllatlon 
brought  upon  plaintiff,  and  for  the 
deprivation  of  his  wife's  society. 
Hart  V.  Shorev,  12  Que.   Super.    84. 

[c]  AppUoatton  of  nUe, — Humilia- 
tion attendant  upon  an  Impairment 
of  speech  may  afford  an  element  of 
recovery.  Burke  v.  Chicago,  etc.,  R. 
Co.,    131    Minn.    209.    164   NW   960. 

[d]  Ooaaidoratloii   of  motlv*,— In 


actions  for  personal  torts,  in  award- 
ing the  compensatory  damages  recov- 
erable of  the  principal  for  the  agent's 
act,  no  distinction  is  to  be  made  be- 
tween other  forms  of '  mental  suffer- 
ing and  that  which  consists  In  "a 
sense  of  wrong  or  Insult"  arising 
from  an  act  really  or  apparently 
"dictated  ^y  a  spirit  of  willful  Injus- 
tice or  by  a  deliberate  intention  to 
vex,  degrade  or  Insult."  Craker  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  667,  17 
AmR  604  [overr  Wilson  v.  Young,  81 
Wis.  674]. 

6b  Oatsow  V.  Buening,  106  Wis.  1, 
81  NW  1003,  80  AmSR  1.  49  LRA  475. 

[a]  AppUostioa  of  rule.  ■Bvidence 
that  plaintiff,  because  of  ejection 
from  a  train,  borrowed  one  doltkr 
and  sixty-five  cents  from  a  minister- 
to  continue  her  Journey  will  not  au- 
thorize a  recovery  for  mental  an- 
guish because  of  the  borrowing.  Mis- 
souri, etc.,  R.  Co.'  v.  Armstrong,  (Tex. 
Civ.  A.)   38  SW  368. 

[b]  Worthless  BtQckB^— Plaintiff, 
before  purchasing  stock  in  a  raining 
company,  applied  to  the  president 
and  inquired  as  to  the  title  of  the 
mine  and  Its  indebtedness,  and  on 
the  representations  that  the  title  was 
good  and  that  there  was  no  debt 
purchased  a  portion  of  the  stock.  It 
was  held  that  in  a  suit  against  the 
president  for  damages,  on  such  state- 
ments proving  fal^  and  a  loss  en- 
suing, plaintiff  could  not  recover  for 
damages  to  his  feelings,  and  tor  hts' 
disgrace  In  the  community  for  having 
been  concerned  in  the  buying  of  stock 
of  a  kind  which  proved  worthless. 
Cable  v.  Bowlus,  21  Oh.  Cln.  Ct.  63, 
11  Oh.  Clr.  Dec.  626. 

e.  7aUnra  to  enter  ■»tUf>«ttoii  of 
jndgmeat  see  Judgments  [23  Cyc 
1600]. 

7.  Ariz. — Arizona  Elastem  R.  Co. 
V.  Bryan,  18  Ariz.  106,  167  P  876. 

Iowa. — Rice  v.  Council  Bluffs,  124 
Iowa  639.  642,  100  NW  606.  But  see 
Root  V.  Des  Moines  City  R.  Co.,'  113 
Iowa  675.  83  NW  904  (where  the 
court  suggested  that  the  "  'inconven<. 
lence'  of  an  Injured  person  is  some- 
what vague  and  indefinite,  as  a  basis 
for    damages"). 

Mo. — Coatello  v.  St.  Louis  Transit 
Co.,  119  Mo.  A.  891,  96  SW  426. 

Tex. — Turner  v.  McKinney,  (Civ. 
A.)  182  SW  431,  436;  Texas  Tract.  Co. 
V.  Hanson,  (Civ.  A.)  124  SW  404,  496. 

Eng. — Hobbs  v.  London,  etc.,  R.  C!a, 
L.   R.   10  Q.   B.    Ill,  6  BRC  381. 

"The  terms  "mental  and  physical 
suffering'  comprehend  'Inconven- 
ience.' "  Texas  Tract.  Co.  v.  Hanson, 
supra. 

"Mental  suffering  may  arise  from 
a  sense  of  discomfort  or  inconven- 
ience."    Turner  v.   McKinney,  supra. 

"The  pain  and  suffering  for  which 
the  law  allows  compensation  Is  not 
confined  to  mere  physical  aches.  It 
includes  as  well  the  mental  anguish, 
the  sense  of  loss  and  burden,  the  in- 
convenience and  embarrassment 
which  the  person  who  is  materially 
crippled  or  disabled  in  body  or  limb 
can  never  escape."  Rice  v.  Council 
Bluffs,  124  Iowa  639,  642,  100  NW 
606. 

S.  Georgia  R.,  etc.,  Co.  v.  Baker,  1 
Ga.  A.  882,  58  SB  88;  Root  v.  Des 
Molnea  City  R.  Co.,  113  Iowa  675,  83 
NW  904;  Hobbs  v.  London,  etc.,  R. 
Co.,  L.  R.  10  Q.  B.  Ill,  122,  5  BRC 
381.  See  also  Jenson  v.  Chicago,  etc., 
R.  .Co.,  86  Wis.  589,  67  NW  859,  22 
LRA  680  (holding  it  error  to  instruct 
that  compensation  should  be  allowed 
for  Inconvenience  In  addition  to  dam- 
ages for  personal   injuries  suffered): 

"For  the  mere  Inconvenience,  such 
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by  an  injury  is  too  uncertain  as  to  means  of  ascer- 
tainment to  permit  of  being  an  element  of  dam- 
ages.* 

[i  161]  (4)  Worry  oi  Apprehension  of  Future 
Oonsequencas.  Mental  anguish  to  be  an  element  of 
recovery  must  be  actual  and  not  the  result  of  imagi- 
nation or  unfounded  apprehension.^"  The'  authori- 
ties are  conflicting  as  to  whether  there  may  be  a 
recovery  for  mental  suffering  occasioned  by  the  ap- 
prehension of  future  consequences  of  a  physical  in- 
jury, a  recovery  having  been  allowed  in  some  in- 
stances," as,  for  example,  where  the  jury  has  been 
permitted  to  consider  plaintiff's  anxiety  and  ap- 
prehension as  to  the  effect  of  the  injury  upon  his 
future  ability  to  earn  a  livelihood,''  or  as  affecting 
his  future  sanity.'*    In  other  cases  a  recovery  has 


been  denied,**  particularly  where  the  worry  or  ap- 
prehension was  because  of  the  circumstances  or 
conditions  of  others.'"  Future  mental  anguish  which 
may  be  suffered  by  plaintiff  from  a  contemplation 
of  what  may  occur  as  a  result  of  the  injury  can- 
not be'  considered.'*  The  rule  excluding  mental 
suffering  experienced  after  the  injury  and  through 
the  contemplation  of  the  condition  and  situation  of 
the  person  injured,  or  of  the  diflScult  or  destitute 
position  in  which  the  family  of  such  person  is  placed, 
will  not  exclude  anguish  of  mind  at  the  time  of  the 
occurrence  occasioning  the  injury,  due  to  apprehen- 
sion that  the  person  injured  is  to  be  immediately 
separated  from  his  wife  and  family  by  death." 
Mere  anxiety  of  mind,  unconnected  with  bodily  in- 
jury, cannot  as  a  general  rule  be  included  in  the 


as  annoyance  and  Iosb  of  temper,  or 
vexation,  or  for  beinir  disappointed 
tn  a  particular  thintr  which  you  have 
set  your  mind  upon,  without  real 
physical  Inconvenience  resulting,  you 
eannot  recover  damaKea.  That  is 
purely  sentimental."  Hobbs  v.  Lon- 
don, etc..  R.  Co.,  supra   (per  Uellor, 

•.  Columbus  V.  Strassner,  124  Ind. 
482,  25  NE  65.  But  see  American 
Straw  Board  Co.  v.  Foust,  12  Ind.  A. 
421.  39  NB  891,  894  (holding  that  the 
Jury  may  take  into  consideration  the 
fact  that  plaintiff  Is  deprived  of  the 
"pleasure  and  satisfaction  in  life  that 
those-  only  can  enjoy  who  are  pos- 
sessed of  a  sound  body,  and  of  the 
free  use  of  all  Its  members"). 

[a]  AnpUsctioa  of  rale.— Damases 
t>a8ed   on   plaintiff's   inability   to   en- 

ioy  life  are  speculative  and  cannot 
>e  allowed.  South  Bend  Brick  Co.  v. 
Ooller,  46  Ind.  A.  SSI,  93  NE  87. 

10.  Western  Union  Tel.  Co.  v.  Mc- 
Kensle,  96  Ark.  218,  221,  131  SW  684, 
49  IjRANS  296;  Western  Union  Tel. 
Co.  V.  Archie,  92  Ark.  59,  62,  121  SW 
1D46:  Hoover  v.  Haynes,  66  Nebr.  667, 
91  NW  892,  93  NW  732;  Walker  v. 
Boston,  etc.,  R.  Co.,  71  N.  H.  271,  61 
A' 918;  Missouri,  etc.,  R.  Co.  v.  Lin- 
ton, (Tex.  Civ.  A.)  126  SW  678. 

"The  mental  anguish  for  which  a 
recovery  can  be  had  must  not  consist 
simply  of  annoyance  or  disappoint- 
ment or  a  suffering  of  the  mind  grow- 
ing out  of  sonie  imaginary  situation, 
but  it  must  be  some  actual  distress  of 
mind  flowing  'from  the  real  ills,  sor- 
rows and  griefs  of  life.'  "  Western 
Union  Tel.  Co.  v.  McKensle,  supra. 

"It  is  necessary  tliat  the  mental 
anguish  suffered  be  real  and  with 
cause,  and  not  merely  the  result  of  a 
too  sensitive  mind  or  a  morbid  im- 
agination." Western  Union  Tel.  Co. 
V.  Archie,  supra. 

[a]  'Vtass."— That  the  servant, 
after  his  Injuries,  showed  a  mental 
condition  which  he  described  as  "the 
blues,"  was  an  element  of  damages 
allowable.  Chicago,  etc.,  R.  Co.  v. 
SmUh.   (Tex.  Civ.  A.)   197  SW  614. 

U.  U.  S.— Middlesex,  etc.,  St.  R. 
Co.  v.  Hagan,  214  Fed.  747,  131  CCA 
S8   [aff  212   Fed.   562]. 

Cb.\. — Ryan  v.  Qas,  etc.,  Co.,  21  Cai. 
A.  14,  180  P  693. 

Del. — ^Warner  v.  Chamberlain,  12 
Del.  18. 

Oa. — Watson  v.  Augusta  Brewing 
Co.  184  Oa.  121,  52  SB  152.  110  AmSR 
157,   1   LRAN8  1178. 

Mo. — Butts  v.  National  Kxch.  Bank, 
99^0.  A.   168.   72  SW  1083. 

N.  T. — Webb  v.  Tonkers  R.  Co.,  61 
App.  Dlv.  194,  64  NTS  491. 

Oh. — Cincinnati  Tract.  Co.  v.  Mc- 
Kee.  27  Oh.  Clr.  Ct.  630. 

R.  I. — Qagnor  v.  Rhode  Island  Co., 
101  A  104. 

Tex. — Southern  Kansas  R.  Co.  v. 
McSwain.  66  Tex.  Civ.  A.  317,  118  SW 
874;  Ft.  Worth,  etc.,  R.  Co.  v.  Partin, 
83  Tex.  Civ.  A.  173,  76  SW  286;  Mis- 
souri, etc.,  R.  Co.   V.  Miller,  25  Tex. 

*v.  A.   460.  61  SW  978. 


Vt. — Qodeau  v.  Blood,  62  Vt.  261, 
36  AmR  761. 

[a]  ninstmtlons.— (1)  In  an  ac- 
tion for  Injuries  occasioned  by  the 
bite  of  a  dog,  fear  and  apprehension 
of  hydrophobia  is  a  proper  element 
of  damage.  Warner  v.  Chamberlain, 
21  Del.  18.  (2)  In  an  action  to  re- 
cover for  being  bitten  by  a  dog,  pain 
and  solicitude  occasioned  by  the  bite, 
including  apprehension  of  poison  and 
evil  results  therefrom,  may  be  con- 
sidered in  estimating  damages,  al- 
though the  dog  was  not  shown  to 
be  rabid.  Oodeau  v.  Blood,  52  Vt. 
261,  86  AmR  751.  (3)  One  who,  when 
drinking  a  beverage  bottled  by  de- 
fendants, twallows  several'  pieces  of 
glass  contained  in  the  bottle,  which 
are  subsequently  removed  from  his 
stomach,  leavlrg  apparently  no  per- 
manent injuries,  may  recover  for 
mental  suffering  causefl  by  the  fear 
of  death  while  the  glass  was  in  his 
stontach,  but  not  for  a  vague  fear 
after  its  removal  that  he  may  some 
time  in  the  future  again  suffer  there- 
from. Watson  V.  Augusta  Brewing 
Co.,  124  Oa.  121,  52  SE  152,  110  AmSR 
157,  1  LRANS  1178.  (4)  It  was  not 
error  to  permit  plaintiff  to  testify 
that  he  suffered  mental  anguish  by 
/ear  that  blood  poisoning  might  set 
In.  Southern  Kansas  R  Co.  v.  Mc- 
Swain, 65  Tex.  Civ.  A.  317,  118  SW 
874. 

[b]  AnpUoaUoa  of  rote.— Where, 
in  an  action  for  injuries,  plaintiff  had 
testified  as  to  her  injuries,  it  was 
proper  to  allow  her  to  state  that  she 
worried  a  good  deal  about  her  con- 
dition, since  worry  is  an  element  of 
mental  suffering,  and  such  suffering 
cannot  be  excluded  In  estimating  the 
extent  of  injury  for  which  compen- 
sation la  to  be  awarded.  Webb  v. 
Tonkers  R.  Co.,  61  App.  Dlv.  194,  64 
NTS   491. 

15.  Egan  V.  Middlesex,  etc.,  St.  R. 
Co.,  2T|2  Fed.  662  [aff  214  Fed.  747, 
131  CCA  63];  Ryan  v.  Oas,  etc.,  Co., 
21  Cal.  A.  14,  ISO  P  693;  Ft.  Worth 
Belt  R.  (30.  V.  Tumey,  (Tex.  Civ.  A.) 
167  SW  274;  Citizens'  R.  Co.  v.  Bran- 
ham,  (Tex.  Civ.  A.)  137  SW  403. 

13.  Walker  v.  Boston,  etc,  R.  Co., 
71  N.  H.  271,  61  A  918. 

14.  St.  Louis,  etc.,  R.  Co.  v.  Buck- 
ner,  89  Ark.  68,  116  SW  923,  20 
LRANS  458;  Boatright  v.  Portland 
R.,   etc.,  Co.,  68   Or.  26,  135   p  771. 

[a]  nimrtratton.  In  an  action  for 
damages  through  defendant  railroad's 
failure  to  keep  its  waiting  room  heat- 
ed, whereby  plaintiff,  a  passenger, 
contracted  a  cold  which  developed 
into  fever,  etc.,  evidence  that  plaintiff 
suffered  great  mebtal  anguish 
through  fear  of  consumption  and  of 
death  was  inadmissible,  (t  not  ap- 
I>earlng  that  consumption  was  the 
natural  and  proximate  consequence 
of  the  Injuries  complained  of.  St. 
Louis,  etc.,  R  Co.  V.  Buckner.  89  Ark. 
68,  116  SW  923,  20  LRANS  458. 

16.  Ind. — Yandalla  Coal  Co.  v. 
Temm,  175  Ind.  624.  92  NE  49,  94  NE 
881. 


Kan. — Atchison,  etc,  R,  Co.  v. 
Chance,  57  Kan.  40,  46  P  60. 

Minn. — Bahr  v.  Northern  Pac.  R 
Co.,   101  Minn.   314,  112  NW  267. 

N.  C. — Ferebee  v.  Norfolk  South- 
ern R.  Co.,  163  N.  C.  861,  79  SE  686. 
62   LRANS    1114. 

Or. — Maynard  v.  Oregon,  etc,  Nav. 
Co.,  46  Or.  16,  78  P  983,  68  LRA   477. 

Tex. — Texas  Mexican  R.  Co.  v. 
Douglass,  69  Tex.  694.  7  SW  77; 
Planters'  Oil  Co.  v.  Mansell.  (Civ. 
A.)    48    SW   913.      . 

[a]  Season  foW  rals.— "The  men- 
tal suffering  arising  from  apprehen- 
sion as  to  the  future  of  one's  family 
is  not  a  natural  result  of  the  injury, 
but  depends  upon  the  pecuniary  con- 
dition and  social  relations  of  the 
sufferer,  and  would  require  the  sub- 
mission of  I  elements  of  damage  to 
the  Jury,  In  cases  where  the  com- 
plainant was  a  married  man  and  had 
a  family  dependent  on  his  exertions 
for  a  support,  that  could  not  arise 
where  there  was  no  family  or  where 
the  Injured  party  was  possessed  of 
sufficient  means  for  the  maintenance 
of  his  family,  so  that  a  person  with 
a  large  and  dependent  family  would 
be  entitled  to  larger  damages  than 
a  person  not  i  >  situated.  Aside  from 
the  irregularity  of  the  rule,  nothing 
is  better  calculated  to  excite  the  sym- 
pathy of  a  Jury  than  the  Idea  of  a 
poor  and  dependent  family  caused  by 
the  wrongful  act  or  omission  of  an- 
other." Texas  Mexican  R.  Co.  v. 
Douglass.  69  Tex.  694,  697,  T  SW  77. 

[b]  niBSteatiOBB.— (1)  It  was  er- 
ror to  permit  plaintiff  to  testify  that 
since  his  injury  his  mind  had  been 
troubled  by  feelings  of  fear  as  to 
the  future  of  bis  family,  such  mental 
suffering  not  b6ing  the  natural  re- 
sult of  the  injury.  Texas  Mexican  R. 
Co.  V.  Douglass,  69  Tex.  694,  7  8W 
77.  (2)  In  an  action  for  personal 
injuries,  a  recovery  cannot  be  bad  on 
account  of  mental  suffering  of  the 
injured  person,  because  of  his  fear 
of  dying  as  a  result  of  the  Injuries, 
and  leaving  his  wife  and  children 
without  means  of  living.  Atchison, 
etc.,  R.  Co.  v.  Chance,  57  Kan.  40, 
45  P  60.  (3)  In  an  action  for  in- 
juries to  a  servant,  mental  suffering. 
consisting  of  worry  concerning  the 
welfare  of  his  wife  and  child  during 
the  period  when  he  was  unable  to 
work,  is  too  remote  to  constitute  a 
proper  element  of  damage.  Ferebee 
V.  Norfolk  Southern  R.  Co;,  163  N.  C 
351,   79   SE   686.   62  LRANS   1114. 

[c]  AppUoatloa  of  rals.— Mental 
anguish  suffered  on  account  of  the 
fact  that  plaintiff's  house  rent  would 
soon  be  due  and  that  he  would  be 
unable  to  meet  it,  and  that  it  would 
result  in  the  inconvenience  or  suffer- 
ing of  his  family,  does  not  naturally 
result  from  the  injury.  Planters'  OU 
Co.  V.  Mansell,  (Tex.  Civ.  A.)  48  SW 
913. 

le.  Illinois  Cent.  R.  (3o.  v.  Ctele, 
166  III.  334,  46  NE -275. 

17.  Sanders  v.  Boston,  etc,  R  Co.. 
77  N.  H.  381,  92  A  646. 


orlatsr 


dSTslopmsnts  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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assessment  oj  damages,  unless  the  injury  complained 
o£  is  accompanied  by  circumstances  of  malice  or 
wanton  disregard  of  the  rights  of  others.** 

[$  162]  4.  DiB^lgiirement  of  person.  Disfigure- 
ment or  mutilation  of  the  body  as  a  result  of  an 
injury  to  the  person  may  be  considered  as  a  proper 
element  of  damage,'*  although  there  is  some  differ- 
ence of  opinion  as  to  the  propriety  of  considering 
mental  pain  in  contemplation  thereof.*"  In  some 
jurisdictions  the  humiliation  and  mental  anguish 
which  must  necessarily  be  experienced  from  a  per- 
sonal disfigurement  may  be  considered  by  the  jury.*' 
Permanent  disfigurement  need  not  be  shown  to  a 
reasonable  certainty,  but  only  by  a  preponderance 
of  evidence,  to  authorize  recovery  therefor.'* 

[$  163]  6.  Disease  and  Phyaical  Lnpainnent 
Ooierally.  Where  a  disease  is  the  direct  result  of 
an  injury,  a  recovery  may  be  awarded  therefor." 
So  likewise,  there  may  be  a  recovery  for  physical 
impaiment  resulting  from  the  injury,**  such  as  loss 
of  virility**  or  of  childbearing  power,*'  and  in 
estimating  the   damages   the  jury   may  take  into 

U.  U.  S. — Morse  t.  Duncan,  It 
Fed.  896.' 

Aitu — KcCny  v.  Sharpe,  188  Ala. 
37S,  <6  8  441. 

111.— Illinois  Cent.  R  Co.  v.  Sld- 
dons.   68  111.  A.   C07. 

Mo. — ^Randolph  v.  Hannibal,  etc,  B. 
Co..   18  Mo.  A.   C09. 

Tex. — Missouri,  etc.,  R.  'COi  v.  Lin- 
ton, (Civ.  A.)  12*  SW  678. 

19.  U.  8.— The  Orlflamme,  18  F. 
Cas.  No.  10,672,  3  Sawy.  397. 

A.la. — ^Alabama  Great  Southern  R. 
Co.  V.  Flinn,  74  S  246:  Alabama  Great 
Southern  R.  Co.  y.  Hill,  93  Ala.  614, 
9  S  722,  30  AmSR  65;  Birmingham  v. 
Lewis.  92'AIa.  862,  9  S  243. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Dobbins.  60  Ark.  481,  30  8W 
•87.   81   8W  147. 

Ga. — ^Western,  etc.,  R.  Co.  y. 
TounK.  81  Ga.  397,  XSE  912,  12  AmSR 
320;  Atlanta,  etc.,  R.  Co.  v.  Wood.  48 
Ga.   666. 

Ida. — Olffen  v.  Lewlston,  6  Ida.  281, 
65    F  646. 

Ind. — Harrod  v.  Blsaon,  48  Ind.  A. 
649.  98  NB  1093. 

Iowa. — Newbury  v.  Getchel,  etc.. 
Lumber,  etc.,  Co.,  100  Iowa  441,  69 
NW  748,  62  AmSR  682;  Cameron  v. 
Bnran.  89  Iowa  214,  66  NW  434. 

Ky. — Reliance  Textile,  etc..  Works 
T.  Mitchell,  71  SW  425,  24  KyL  1286. 

La. — Pajrne  v.  Qeorsetown  Lumber 
Co..    117   La.    983.   42    S    476. 

Mich. — Sherwood  v.  Chicago,  etc., 
R.  Co.,  81  Mich.  374.  46  NW  773;  Pow- 
er V.  Harlow,  67  Mich.  107,  23  NW 
60«. 

Mo. — Bchmlta  v.  St.  Louis,  etc.,  R 
Co.,  119  Mo.  256,  24  SW  472,  23  LRA 
260. 

Porto  Rico. — Martinez  v.  Paul  Tay- 
lor Brown  Co.,  6  Porto  Rico  Fed.  406; 
Ubeda  v.  San  Juan  Light,  etc,  Co.,  4 
Porto    Rico    Fed.    633. 

Wash. — Gray  v.  Washington  Water 
Power  Co..  30  Wash.  666,  71  P  206. 

Wis. — ^Meddles  v.  Chicago,  etc.,  R 
Co.,  77  Wis.  228,  46  NW  115,  20  AmSR 
106. 

But  see  Cullen  v.  Higgins,  216  III. 
78,  74  NE  698  (holding  that.  In  an 
action  for  Injuries  to  a  waitress,  an 
instruction  that  In  estimating  plaln- 
tilTs  damages  the  Jury  might  take 
into  consideration  whether  or  not  she 
had  been  "marred  physically"  was 
objectionable).  Contra  see  Trzetla- 
towskl  V.  Evening  American  Pub. 
Co.,  186  111.  A.  461;  Taylor  v.  Peoria, 
etc.  Tract.  Co.,  184  111.  A.  188:  Wein- 
berg V.  Chicago,  172  111.  A.  77;  Sou- 
leyret  v.  O'Gara  Coal  Co.,  161  111.  A. 
60;  Lake  St.  Ea.  R.  Co.  v.  Oormley, 
108  ni.  A.  69.  ^ 

[a]  iDjusjr  to  owtriatoalal  pte^ 
uiuto.  In  an  action  for  negligence, 
Impalnnent  of  the  prospects  of  mat- 
rimony, in  the  case  of  a  young  wom- 
an,  by   reason   of  physical    injuries. 


may  be  taken  into  consideration  by 
the  Jury  in  estimating  the  damages. 
Morin  v.  Ottawa  Electric  R  Co.,  18 
Ont.  L.  209,  13  OntWR  8B0.  15  Ann 
Cas  61.     See  also  supra  i   94  note  3 

[*1  (2). 

Baooverr  by  paxent  for  OlallnM- 
meat  of  adld  see  Parent  and  Child 
[29  C^yo  1663]. 

ao.    See  supra  t  164. 

91.  Ferguson,  etc.,  Land,  etc..  Co. 
V.  Good,  112  Ark.  260,  165  SW  628; 
Western,  etc.,  R  Co.  v.  Sellers.  16 
ea.  A.  369,  83  SE  446.  Contra  Lake 
St.  KL  R.  Co.  V.  Oormley,  108  111.  A. 
69. 

[a]  Amileatloa  of  xol*^— To  losa 
of  eye.  Ferguson,  etc..  Land,  etc.,  Co. 
V.  Good,  112  Ark.  260.  166  SW  628. 

[b]  A  coavtoted  felon  sentenced  to 
be  conflned  in  the  penitentiary  for 
eleven  years  may  be  entitled  to  a 
recovery  under  this  rule.  St.  Louis, 
etc,  R.  Co.  V.  Hydrlck,  109  Ark.  231, 
160  SW  196. 

99.    Witt  V.  Latimer,  139  Iowa  278, 
117  NW  680. 
83.    Texas,  etc,  R  Co.  v.  Howell, 

224  n.  8.  67V,  32  SCt  601,  56  L.  ed. 
892;  Seaboard  Air  Line  R.  Co.  v. 
Standlfer,  190  Ala.  260,  67  8  891;  St. 
Louis,  etc.,  R  Co.  v.  Hook,  83  Ark. 
584,  104  SW  217;  Lulsl  v.  Chicago 
Great  Western  R  C!o.,  166  Iowa  458, 
136   NW   322. 

[a]  XUastratloa.— Tuberculosis  of 
the  spine  resulting  from  a  blow  on 
the  head.  Texas,  etc.,  R  Co.  v. 
Howell,  224  V.  S.  677,  32  SCt  601.  66 
L.  ed.  892.- 

94.  KImberly  v.  Howland.  143  N. 
C.  398,  65  SB  778,  7  LRANS  545; 
Toms  V.  R  Co.;  22  Ont.  L.  204.  17 
OntWR  254.  And  see  cases  infra  this 
section. 

95.  Postal  Tel.  Cable  Co.  v.  Likes, 

225  HI.  249,  80  NE  136:  Galveston, 
etc.,  R.  Co.  V.  Ckilllns,  81  Tex.  Clv. 
A.  70,  71  SW  660. 

98.  Normlle  v.  Wheeling-Tract. 
Co.,  57  W.  Va.  132,  49  SB  1030,  68 
LRA  901. 

97.  U.  S. — Southern  Pac  Co.  v. 
Cavln,  144  Fed.  848,  75  CCA  350;  Da- 
vidson v.  Southern  Pac.  Co.,  44  Fed. 
476;  Saldana  v.  Qalveston,  etc.,  R. 
Co.,  43  Fed.  862;  Secord  v.  St.  Paul, 
etc,  R.  Co.,  18  Fed.  221,  5  McCrary 
515;  Keep  v.  Indianapolis,  etc,  R.  Co., 
9  Fed.  6Z5.  8  McCrary  208. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Can- 
trell,   37   Ark.    519,   40  AmR   105. 

Ga. — Moultrie  v.  Cook,  11  Ga.  A. 
649,    75    SE    991. 

lil. — Sandwich  v.  Dolan,  141  111. 
430,  31  NE  416;  Lake  Shore,  etc.,  R. 
Co.  V.  Johnsen,  136  111.  641,  26  NE 
610;  Chicago  v.  Davles,  110  111.  A. 
427. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Branson,  128  Md.  678,  98  A  225;  Mc- 
Mahon  V.   Northern  Cent.  R.   Co.,   39 


consideration  the  effect  upon  the  health  of  the  per- 
son injured,*^  and  may  consider  not  only  the  pres- 
ent but  also  the  future  effect  upon  the  health  of 
the  person  injured.*"  But  it  has  been  held  that  . 
to  permit  a  recovery  for  diminished  earning  power 
and  for  impairment  of  health  would  be  to  permit 
a  double  recovery.**  The  fact  that  plaintiff's  life 
has  been  shortened  by  the  injuries  cannot  be  con- 
sidered in  assessing  damages,*"  although  there  is 
some  authority  to  the  effect  that  the  jury  may  con- 
sider the  £act  that  plaintiff's  life  is  shortened,  not 
for  the  purpose  of  detenniiiing  the  amount  of  dam- 
ages, but  for  the  purpose  of  determining  the  extent 
of  the  injn^.** 

[$164]  6.  Lnpainnent  of  Mental  Faculties. 
Loss  of  intellectual  capacity  and  mental  vigor  may 
afford  an  element  of  the  damages  occasioned  by  a 
personal  injury.**  , 

[$  165]    7.    Exposore  to  Danger,    A  simple  «x- 

posure  to  an  averted  danger  is  not  an  element  of 

recovery,**  although  a  plaintiff  who  has  been  placed 

in  a  perilous  position  by  defendant's  wrongful  act 

Md.  438;  Plttsbarg,  etc,  R.  Co.  v. 
Andrews,  39  Md.  329,  17  AmR  668; 
Bannon  t.  Baltimore,  etc.,  R  Co^  34 
Md.  108.  And  see  Stockton  v.  Tray, 
4  Gill  406,  46  AmD  138. 

Miss. — Memphis,  etc.,  R  Co.  v. 
Whltneld,  44  Miss.  466,  7  AjaR  699. 

N.  T. — ^Beckwith  v.  New  York  Cent. 
R  Co.,  64   Barb.   299. 

Oh.— Walker  v.  Springfield,  3  Oh. 
Dec     (Reprint)     567. 

[a]  Appetft*.— "The  term  •health' 
includes  appetite."  Cedartown  v. 
Brooks,  2  Ga.  A.  688,  59  SB  886. 

98.  u.  S. — Davidson  v.  Southern 
Pac.  Co..  44  Fed.   476. 

Ala. — ^Alabama  Great  Southern  R 
Co.  V.  Fllnn,  74  S  246. 

Ark. — St.  Louis,  etc,  R  (2o.  v. 
Hook,   88  Ark.    684,    104   SW   217. 

111. — Sandwich  v.  Dolan,  141  ni. 
430,  31  NE  416.  ^ 

Kan.— Kansas  Pac.  B.  Co.  v.  Point- 
er, 9  Kan.  620. 

Miss. — Memphis,  etc,  R  Co.  v. 
Whitfield.  44  Miss.  466,  7  AmR  699. 

99.  Georgetown  v.  Oroff,  186  Ky. 
662.  124  SW  888. 

90.  Krakowski  v.  Aurora,  etc.,  R 
Co.,  167  111.  A.  469;<  Cleveland,  etc, 
R  Co.  v.  Miller.  165  Ind.  381,  74  NB 
009;  Richmond  Gas  Co.  v.  Btdcer,  146 
Ind.  600,  45  NE  1049.  36  LRA  683; 
Scott  v.  Chicago,  etc.,  R  Co.,  160 
Iowa  306,  141  NW  1066.  See  Huncie 
Pulp  Co.  V.  Hacker,  37  Ind.  A.  194, 
76   NE  770. 

SI.  Cleveland,  etc,  R  Co.  v.  Mil- 
ler, 165  Ind.  881,  74  NB  609;  Mnnde 
Pulp  Co.  V.  Hacker,  37  Ind.  A.  194, 
76  NB  770. 

89.  IT.  S. — ^Wade  v.  Leroy,  80  How. 
34,  15  L.  ed.  813. 

Conn. — Bodflsh  v.  Bridge  Works,  S3 
Conn.   640,   92  A   407. 

Mass. — Ballon  v.  Famum,  11  Allen 
73. 

N.  H.— Walker  v.  Boston,  etc,  R 
Co..  71  N.  H.  271,  61  A  918. 

N.  C. — ^Wallace  v.  Western  North 
Carolina  R  Co.,  104  N.  C.  442,  10  8E 
652. 

Tex. — Missouri,  etc,  R.  Co.  v. 
Swift,  (Civ.  A.)  128  SW  460;  Hous- 
ton, etc.,  R.  Co.  V.  Shapard,  54  Tex. 
Clv.    A.    696,    118    SW    596. 

Utah. — ^Nichols  v.  Oregon  Short 
Line  R.  Co..  28  Utah  319.  78  P  866. 

Wash. — Cole  v.  Seattle,  etc,  R.  Co., 
42  Wash.  462,  85  P  3. 

[a]  Applloatloa  of  xole.— Where 
plaintiff  was  injured  through  his  be- 
ing struck  by  a  Jitney  bus,  evidence 
of  particular  nervousness  taking  the 
form  of  fear  of  automobiles  was  ad- 
missible on  Question  of  damages. 
Redlck  V.  Peterson,  99  Wash.  368,  169 
P   804. 

38.  Atchison,  etc.,  R  Co.  T.  Hc- 
Oinnis,  46  Kan.  109.  26  P  463:  Trigg 
V.  St.  Louis,  etc,  R.  Co.,  74  Ho.  147. 
41   AmR   306. 
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is  entitled  to  recover  for  such  injaries  as  have  re- 
sulted therefrom.'*  Hence  the  jury  may  in  assessing 
damages  consider  the  peril  and  danger  to  which 
plaintiff  was  exposed  by  the  circumstances  produc- 
ing the  injury  complained  of."  But  damages  are 
not  to  be  allowed  for  a  risk  to  one  who  is  not  con- 
scious of  the  impending  danger,  and  When  no  physi- 
cal injury  is  sustained.'" 

[$  166]  0.  Measure  and  Amount — 1.  In  Cten- 
end.  Definite  rules  which  will  measure  the  extent 
of  recovery  in  all  cases  even  of  a  particular  class 
are  di£3cult  to  formulate  owing  to  the  consideration 
which  must  be  given  in  each  case  to  its  specific 
and  perhaps  peculiar  surrounding  circumstances." 
Stated  in  broad  terms,  however,  the  measure  of 
damages  is  such  sum  as  will  compensate  the  person 
injured  for  the  loss  sustained,  with  the  least  burden 
to  the  wrongdoer  consistent  with  the  idea  of  fair 
compensation,  and  with  the  duty  upon  the  person 


injured  to  exercise  reasonable  care  to  mitigateUhe 
injury,  according  to  the  opportunities  that  may 
fairly  be  or  appear  to  be  within  his  reach,"  and 
the  same  rule  obtains  whether  the  loss  is  claimed 
for  injury  to  property,  personal  injury,  or  breach 
of  contract."  Since  the  only  compensation  which 
the  law  can  compel  is  a  compensation  in  money,  it 
must  be  measured  by  something  which  will  meas- 
ure the  pecuniary  loss/"  and  the  measure  to  be 
applied  must  be  a  real  and  tangible  one.*'  It  is 
obvious  that  in  many  eases  the  amount  of  damages 
is  not  susceptible  of  exact,  pecuniary  admeasure- 
ment, but  must  rest  largely  in  the  discretion  of 
the  jury,**  and  the  jury  are  entitled  to  consider 
the  evidence  in  connection  with  their  own  knowledge, 
observtttion,  and  experience.** 

Avoidable  conseqiieiices.    Where  injury  may  be 
wholly  or  partially  avoided  by  the  exercise  of  rea- 


'  8C     Terre   Haute,    etc.,    R.    Co.    v. 
Brunker,  128  Ind.  642.  26  NE  178. 

35.  Seger  v.  Barkhamsted,  22 
Conn.  299:  United  Coal.  Mln.  Co.  v. 
Daugherty.  El  Ind.  A.  165,  96  NB  477; 
American  Tln-PIate  Co.  v.  WilliamB, 
20  Ind.  A.  46,  6S  NK  304;  Louisville, 
etc.,  R.  Co.  V.  Williams,  20  Ind.  A. 
S76,  61  NB  128:  Quinn  v.  Long  Is- 
land R.  Co.,  34  Hun  (N.  T.)  831. 
See  San 'Antonio,  etc.,  R.  Co.  v.  Cor- 
Icy,  (Tex.  Civ.  A.)  26  SW  903  [aff 
87  Tex.  432,  29  SW  231]  (holding  that 
"mental  agony"  specified  In  the  peti- 
tlop.  of  a  personal  Injury  case  as  one 
of  tUe  elements  of  damages  Included 
"perH"  and  "fright"). 

38.  Hall  V.  Manson.  90  Iowa  685, 
68  NW  881;  Atchison,  etc.,  R  Co.  T. 
McCiinois,  46  Kan.  109,  26  P  4S3. 

87.  See  Klnkead  v.  Lynch,  132  Fed. 
693;  Brlgham  v.  Carlisle,  78  Ala.  243, 
247.  56  AmR  28;  Kimball  Bros.  Co.  v. 
Citliens'  Gas,  etc  Co.,  141  Iowa  632, 
646,  118  NW  891;  Allison  v.  Chandler, 
11  Mich.  642;  Leonard  v.  New  York, 
.etc.,  Electro  Magnetic  Tel.  Co.,  41 
N.  T.  e66»  1  AmR  446;  Johnson  v. 
Marks,  66  Misc.  153,  165,  121  NTS 
294;  Hoy  v.  Gronoble,  84  Pa.  9,  75 
AmD   628. 

"Upon  no  branch  of  the  law  is  there 
so  much  difficulty  as  with  the  proper 
measure  of  damages."  Kimball 
Bros.  Co.  v.  Citisena'  Gas,  etc.,  Co>, 
supra. 

,  "Owing  to  the  ever-occurring  dif- 
ferences In  the  circumstances,  and 
in  the  special  conditions  of  the  con- 
tracting parties,  It  has  been  found 
difficult,.  If  not  Impossible,  to  lay 
4down  general  and  definite  rules  as  to 
the  measure  of  damages,  applicable  to 
all  cases  of  a  class.".  Brlgham  v. 
Carlisle,  supra. 

"Rules  for  estimating  damage  are 
not  Intended  as  dogmas  from  which 
no  departure  can  ever  be  made.  Like 
rules  in  reference  to  nearly  all  other 
matters,  they  are  subject  to  excep- 
tion and  are  to  be  used  so  as  to  give 
effect  to  the  purpose  they  were  In- 
tended to  serve,  rather  than  to  be  ap- 
plied as  stereotyped'  formulee  with- 
out regard  to  whether  they  result  In 
Justice  or  injustice."  Johnson  v. 
Marks,  supra. 

ae.  U.  S.— Hoyt  V.  Fuller,  104  Fed. 
192,  43  CCA  466. 

Ala. — ^Mattingly  v.  Houston,  167 
Ala.  167,  52  S  78. 

Mo. — Grant  v.  St.  Louis,  etc.,'  R. 
Co..    149   Mo.  A.   306,    130   SW   80. 

Okl. — Van  Sickle  v.  Franklin,  162 
P    960. 

Tenn. — McDonald  v.  Unaka  Timber 
Co.,  88  Tenn.  38,  12  SW  420. 

Tex. — International,  etc.,  R.  Co.  v. 
Nicholson,  61  Tex.   UO. 

39.  Faraldo  v.  Gumbel,  128  La. 
287,  64  S  821.  See  Southern  R.  Co.  v. 
Myers,  87  Fed.  149,  32  CCA  19  (hold- 
ing that,  whece  the  leader  of  a  the- 
atrical troupe  is  injured  by  the  wreck 


of  a  train  upon  which  the  troupe  is 
traveling,  the  elements  of  his  dam- 
ages are  injury  to  his  person,  medi- 
cal expenses, '  maintenance  of  himself 
and  troupe  while  disabled  by  the  ac- 
cident, wages  paid  to  members  of  the 
troupe  during  the  same  time,  and  the 
reasonable  value  of  his  own  time 
lost);  and  infra   S{   168-194. 

4a  The  A.  A.  Raven,  222  Fed.  958 
[rev  on  other  grounds  231  Fed.  380, 
146  CCA  374). 

41.  The  A.  A.  Raven,  222  Fed.  958, 
969  [rev  on  other  grounds  231  Fed. 
380,  145  CCA  374]. 

"The  law  recognizes,  of  course,  that 
in  many  cases  the  amount  of  dam- 
ages which  is  to  be  determined  can 
only  be  ascertained  by  events  which 
with  respect  to  the  time  of  Injury 
done  are  In  futuro,  and  that  the  ex- 
tent of  loss  cannot  be  In  actual  fact 
tested  by  an  event  the  possibility  of 
which  Is  gone.  The  law  requires, 
however,  the  application  of  some 
measure  which  has  been  tested  and 
applied  In  the  common  experience 
and  business  affairs  of  life."  The  A. 
A.  Raven,  supra. 

49.  Welch  -v.  Ware,  32  Mich.  77; 
Whiteman  v.  Leslie,  54  HowPr 
(N.  T.)  494;  Diaz  v.  San  Juan  Light, 
etc.,  Co.,  17  Porto  Rico  64.  •     ■ 

[a]  AppUcattoaa  of  rol*.— (1) 
There  Is  no  need  of  direct  or  express 
evidence  of  the  value  of  a  wife's 
services,  either  by  the  day,  week,  or 
any  other  stated  period,  in  order  to 
entitle  the  husband  to  recover  for 
the  loss  thereof,  as  the  relation  which 
she  sustains  to  him  is  a  special  and 
peculiar  one,  and  the  actual  facts 
and  circumstances  of  each  case 
should  guide  the  Jury  In  estimating 
for  themselves,  in  the  light  of  their 
own  observation  and  experience,  and 
to  the  satisfaction  of  their  own  con- 
sciences, the  amount  which  would 
fairly  and  Justly  compensate  the  hus- 
band for  his  loss.  Denver  Cons. 
Tramway  Co.  v.  Riley,  14  Colo.  A. 
132,  69  P  476;  Metropolitan  St.  R.  Co. 
V.  Johnson.  91  Ga.  466,  18  SB  816; 
Kelley  v.  May  berry  Tp.,  154  Pa.  440, 
26  A  595;  Gainesville,  etc.,  R.  <3o.  v. 
Lacy,  86  Tex.  244,  24  SW  269.  See 
also  Furnish  v.  Missouri  Pac.  R.  Co., 
102  Mo.  669.  16  SW  316,  22  AmSR 
800.  Compare  Munk  v.  Watertown, 
67  Hun  261.  22  NTS  227.  (2)  Where 
the  damages  are  capable  of  being  es- 
timated by  a  strict  money  standard, 
it  is  incumbent  upon  plaintiff  to  give 
evidence  of  his  damages  in  dollars 
and  cents,  or  his  recovery  will  be 
confined  to  nominal  damages  only. 
But  this  is  never  the  case  where 
damages  are  not  susceptible  of  being 
reduced  to  an  exact  money  standard. 
Barngrover  v.  Maack.  46  Mo.  A.  407. 

43.  Colo. — Denver  Cons.  Tramway 
Co.  v.  Riley.  14  Colo.  A.  132,  59  P  476. 

Ga. — ^Wataon  v.  Loughran,  112  Qa. 
837,    38    SB    82. 


111. — Richardson  v.  Nelson,  221  111. 
264,  77  NB  583  [aff  123  111.  A.  $50]: 
Illinois  Cent.  R.  Co.  v.  Warrlner,  13! 
111.  A.  301  [aff  229  111.  91,  82  HE  246], 
Chicago  Sanitary  Dlst.  v.  McMahon. 
etc.,  Co.,  110  111.  A.  510.  See  Schuer- 
ger  v.  East  St.  Louis,  etc,  City  Wa- 
ter Co.,  1S3  111.  A.  469;  McDonald  v. 
Modlne.  182  111.  A.  429;  Stout  v.  Tay- 
lor.   168    111.   A.   410. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Schwlnge,  46  Ind.  A.   525,  93  NE  35. 

Ky.^^ayers  v.  Stoner,  10  Ky.  Op. 
358. 

Mass. — Bee  Printing 'Co.  v.  Hich- 
born,  4  Allen  63,  66;  Murdock  v.  Sum- 
ner, 22  Pick.  156. 

Mo.— Frick  V.  Kansas  City,  117  Mo. 
A.   488,   93   SW  361. 

Tex. — Gonzales'  Branch  R.  Co.  v. 
Harvey,    (Civ.   A.)    25    SW  1025. 

Wis. — Churchill  v.  Price,  44  Wis. 
640. 

"The  Jury  are  not  obliged  to  re- 
ceive evidence  which  Is  laid  before 
them  passively  and  follow  It  blindly, 
because  It  Is  not  controlled  or  con- 
tradicted by  counter  evidence.  They 
are  to  examine  it  with  care,  subject 
It  to  the  scrutiny  of  their  Judgment 
and  experience,  and  act  on  It  only 
so  far  as  It  seems  to  them  to  be  rea- 
sonable and  true.  .Especially  in  es- 
timating damages,  which  necessarily 
Involves  the  exercise  of  opinion  and 
Judgment,  the  Jury  are  to  be  guided 
by  their  own  skill  and  knowledge,  a« 
well  as  by  testimony  which  is  given 
by  witnesses  at  the  trial."  Bee  Print- 
ing  Co.    V.   Hlchborn,    supra. 

[a]  niiiatntlons,— (1)  Since  com- 
pensation for  loss  of  service,  com- 
panionship, and  society  of  a  wife  In- 
jured by  a  railroad's  negligence  is 
not  susceptible  of  proof,  the  Jury 
Is  entitled  to  assess  damages  for  such 
loss  from  their  observation,  experi- 
ence, and  knowledge  applied  to  the 
circumstances  of  the  case.  Denver 
Cons.  Tramway  Co.  v.  Riley,  14  Colo. 
A.  132,  59  P  476.  (2)  Where,  In  an 
action  for  a  nuisance,  plaintiff 
claimed  as  special  damages  that  sur^t 
face  water  and  mud  were  caused  to 
flow  on  to  her  premises  and  into  her 
cellar,  and  that  she  herself  removed 
the  mud  deposited  in  the  cellar  at 
various  times.  It  was  proper  for  the 
court  to  submit  the  value  of  her 
services  to  the  Jury,  without  opin- 
ion evidence  as  to  what  her  services 
were  worth.  Frlck  v.  Kansas  City. 
117   Mo.   A.    488,    93    SW    351. 

[b]  AppUoktlDii  of  mle. — Where. 
In  an  action  by  a  lessee  for  the  rent- 
al value  of  a  barn  on  the  leased  prem- 
ises wrongfully  withheld  by  the  les- 
sor, the  evidence  fixed  the  value  of 
the  use  of  the  barn  at  fifteen  dollars 
per  month,  a  finding  that  the  value 
of  the  use  was  nine  dollars  per 
month  was  sustainable,  as  against 
the  objection  that  the  court  did  not 
regard     the     evidence     as     credible. 


Tot  tote*  eaa«a,  a«T«lovBi«Btz  and  ohaagM  in  the  law  see  oumulatlve  Annotations,  same  title,  page  and  note  number. 
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sonable  effort  npon  the  part  of  pIaintilS,*V  the  rea- 
sonable cost  of  the  means  which  the  injared  per- 
son is  bound  to  adopt  to  lessen  his  damages  will 
measure  the  compensation  which  he  is  entitled  to 
recover  for  the  injury  or  that  part  of  it  which  such 
means  have  or  would  have  prevented,  whether  or  not 
such  means  have  been  adopted.^" 

Mediiua  of  measnrement.  In  case  different  kinds 
of  currency  are  in  use,  equivalent  in  law  but  differ- 
ing in  purchasing  power,  damages  should  be  com- 
puted in  the  medium  which  <  is  most  common,  most 
easily  procured,  and  by  which  the  debtor  can  most 
definitely  and  cheaply  satisfy  the  judgment/* 

Motive  of  defendant.    The  motive  of  defendant  is 


not,  as  a  general  rule,  an  element  to  be  considered 
in  estimating  compensatory  damages,*'  and  snch 
damages  are  not  dependent  on  or  graded  by  the  in- 
tent with  which  the  wrongful  act  out  of  which  they 
arise  is  committed.**  Hence,  the  motive  or  intent 
of  the  defaulting  party  will  not,  as  a  general  rule, 
be  considered  in  actions  for  breach  of  contract.** 
As  bearing  upon  the  right  to  and  amount  of  a  re- 
covery for  mental  anguish,  however,  the  motives 
of  the  wrongdoer  are  matei^al.** 

The  financial  condition  of  the  parties  involved 
has  ordinarily  no  bearing  upon  the  amount  to  be 
awarded  as  compensatory  damages.''  Hence,  as  a 
general  mle  admission  of  evidence  as  to  the  pecuni- 


Goodhue  V.  Hawkins,   (Tex.  Civ.  A.) 
133  SW  288. 

M.  AvoUUbl*  ooiia*q,iuao*a  see 
supra    It    96-104. 

45.  Llsko  V.  Uhren,  (Ark.)  204  SW 
101. 

In  action  for  toaaoli  of  oontxaet  see 
InTra  {  168. 

46.  Nickeraon  v.  Soesman,  98  Uass. 
364;  Essex  Co.  v.  Pacific  Mills,  14 
Allen  (Mass.)  389. 

[a]  niiutrMlaB. — In  an  action 
liere  by  a  principal  against  his  fac- 
tor in  a  foreign  country  for  defend- 
ant's breach  of  contract  in  refusing 
to  deliver  up  their  certain  moneys 
and  evidences  of  debt,  the  measure 
of  damages  Is  such  sum  In  the  cur- 
rency of  the  United  States  as  most 
nearly  approximates  that  which 
plaintiff  Would  be  entitled  to  recover 
In  such  foreign  country.  Nickerson  v. 
SoeBman,  98   Mass.   364. 

[b]  Baaaon  for  nil«w— "If  damages 
are  assessed  in  the  currency  of  high- 
er value,  Injustice  would  almost  al- 
ways be  done  to  the  creditor,  who 
might  be  obliged  to  take  the  money 
of  less  value  In  payment.  On  the 
other  hand,  when  judgment  Is  ren- 
dered for  a  sum  computed  in  the 
cheaper  currency,  although  it  la  pos- 
sible that  the  debtor  might  be 
wronged  if  the  judgment  creditor 
should  levy  his  execution  upon  the 
money  more  appreciated  by  the  com- 
munity, yet  this  is  a  contingency  not 
likely  to  occur.  The  party  who  has 
broken  his  contract,  if  either  must 
take  the  risk  of  loss,  has  the  least 
right  to  complain,  and  he  may  protect 
himself  from  it  by  tendering  satis- 
faction in  the  less  valuable  currency, 
for  which  he  may  seasonably  ex- 
change the  other."  E^sex  Co.  v.  Pa- 
cific Mills,  14  Allen  (Mass.)  389, 
399. 

[c]  Applloatton  of  ml*. — On  an 
action  for  breach  of  a  covenant  to 
pay  in  negroes  between  certain  ages, 
the  jury  should  take  the  value  at  the 
age  most  favorable  to  the  debtor. 
Pope  V.  Campbell,  Hard.  (Ky.)  31,  3 
AmD    722. 

47.  U.  S. — ^Boyle  v.  Case,  18  Fed. 
880,  9  Sawy.  386. 

Del. — ^Tatnall  v.  Courtney,  11  Del. 
434. 

111.— Jones  V.  Jones,  71  111.  E62. 

Ind.-!-Moyer  v.  Gordon,  113  Ind. 
282,  14  NE  476;  Gebhart  V.  Burkett, 
57  Ind.  378.  26  AmR  61. 

lowa.^Lucas  v.  Fllnn,   35  Iowa  9. 

Minn. — Andrews  v.  Stone,  10  Minn. 
72, 

Mass. — Magnolia  Metal  Co.  v.  Oale, 
189   Mass.    124.    75    NE    219. 

Mo. — Ooetz  v.  Ambs,   27   Mo.    28. 

N.  C. — C^usee  v.  Anders,  20  N.  C. 
38S. 

[a]  ninstzmtioii^— In  a  case  in 
which  exemplary  damages  cannot  be 
recovered,  under  the  view  prevailing 
in  the  particular  jurisdiction  that 
such  a  recovery  cannot  be  had  where 
the  act  is  punishable  criminally,  evi- 
dence of  defendant's  motive  is  not 
admissible.  Moyer  v.  Qordon,  113 
Ind.  282,  14  NE  476  (an  action  by  a 
tenant  asainst  his  landlord  for  forci- 
bly entering  and  ejecting  him);  Geb- 
hart V.  Burkett,  57  Ind.  378,  26  AmR 
61  (arson). 
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48.  Walsh  V.  Powers,  8  Ky.  Op. 
576;  Angell  v.  Loomla,  97  Mich.  5, 
55  NW  1008;  Maxwell  v.  Bay  City 
Bridge  Co.,  46  Mich.  278,"  9  NW  410; 
Field  v.  Munster,  11  Tex.  Civ.  A.  341, 
.12    SW   417. 

[a]  AppUoatlona  of  rol*. — (1)  In 
an  action  for  breach,  of  a  contract  in 
which  puiitlve  damages  are  not  re- 
coverable, .evidence  that  after  the 
action  defendant  caused  plaintiff  to 
be  arrested  in  a  criminal  proceeding, 
from  which  he  was  subsequently  dis- 
charged, is  Improper.  Jenkins  v. 
Kirtley,  70  Kan.  801,  79  P  671.  (2) 
If,  to  preserve  himself  from  injury 
or  loss,  a  person  should  deem  it  nec- 
essary unlawfully  to  damage  the 
property  of  another,  the  law  requires 
a  just  compensation  to  be  paid  for 
such  damage.  Miller  v.  Shenandoah 
Pulp  Co.,  38  W.  Va.  668,  18  SE  740. 
But  see  Westhaver  v.  Halifax,  etc..  R. 
Co.,  (N.  S.)  14  DomLR  633,  13  EastLR 
515  (holding  that  the  persistent  fail- 
ure of  a  railway  ccmpany  to  remove 
from  its  right  of  way,  as  required 
by  statute,  growing  combustible  ma- 
terial likely  to  catch  fire  from  sparks 
from  the  locomotives  and  to  spread 
to  adjoining  owners'  property  la  an 
element  to  be  considered  in  favour 
of  awarding  liberal  damages  In  that 
contingency). 

49.  U.  S. — Baumgarten  V.  Alli- 
ance Assur'.  Co.,  169  Fed.  276. 

Ala. — ^Western  Union  Tel.  Co.  v. 
Rowell,  163  Ala.  296,  309,  45  S  73  [clt 
Cyc]. 

La. — O'Meallle  v.  Moreau,  116  La. 
1020,  41  S  243. 

Oh. — Stranahan  Bros.  Catering  Co. 
v.  Colt,  65  Oh.  St.  398,  407,  46  NB 
634.  4  LRANS  506. 

Wis. — Kelley,  etc.;Co.  v.  La  Oosse 
Carriage  Co..  120  Wis.  84,  97  NW 
674,  102  AmSR  971;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  64  Wis.  342,  354, 
11  NW  366,  911.  41  AmR  41. 

"In  such  cases  the  willfulness  of 
the  party  in  refusing  to  fulfill  the 
contract  does  not  in  any  way  change 
the  rule  of  damages.  The  rule  as 
to  damages  in  actions  upon  contract 
is  the  same  whether  the  breach  be  by 
mistake,  pure  accident,  or  Inability 
to  perform  It,  or  whether  It  be  will- 
ful and  malicious.  The  motives  of 
the  party  breaking  -the  contract  are 
not  to  be  inquired  into."  Brown  v. 
Chicago,  etc..   R.  Co.,   supra. 

"Compensation  for  breach  of  con- 
tract in  relation  to  the  payment  of 
money,  or  in  relation  to  property, 
ordinarily  does  not  Involve  motive, 
for  in  the  first  case  the  failure  to 
pay,  as  agreed,  is  measured  abso- 
lutely by  the  sum  and  interest,  no 
matter  what  vicious  purpose  Induced 
the  failure,  and  in  the  second,  com- 
pensation, that  is,  to  be  placed  in  the 
same  position  he  would  have  been  in 
had  the  other  party  performed  his 
contract,  is  the  injured  party's  right, 
no  matter  how  earnest  the  unavail- 
ing efforts  to  perform  may  have  been, 
nor  how  free  from  Intent  to  injure 
the  motive  of  the  defaulting  party." 
Stranahan  Bros.  Catering  Co.  v.  Colt, 
.  supra. 
I     [a]     in.vmtnittiom»4 — (1)     Although 


a  breach  of  contract  has  happened 
through  an  honest  mistake,  yet  the 
actual  damages  caused  by  it  must  be 
allowed.  O'Meallle  v.  Moreau,  116 
taC.  1020.  41  8  243.  (2)  Willfulness 
in*  breach  of  contract  does  not  affect 
the  question  of  damages.  Kelley, 
etc,  Co.  v.  La  Cross  Carriage  Co., 
120  Wis.  84,  97  NW  674,  102  AmSR 
971. 

[b]  i^^pUoatloB  of  ral«b — In  an 
action  for  breach  of  contract,  a 
charge  that,  in  addition  to  other 
items  of  damage,  the  Jury  might  as- 
sess damages  for  defendant's  "viola- 
tion of  faith"  was  held  error,  the 
court  saying:  "This  is  something 
more  than  compensation.  It  is  an  al- 
lowance of  vindictive  damages,  which 
Is  not  permitted  in  actions  for '  a 
breach  of  contract,  with  very  rare 
exceptions,  perhaps  in  none,  except 
the  single  case  of  breach  of  prom- 
ise of  marriage."  Hoy  v.  Oronoble, 
34  Pa.  9,  11,  75  AmD  628. 

▼•Bdorhi  Imd  faith  am  atteotliir 
right  to  reoorar  OamarM  for  Ion  of 
baryala  see  Vendor  and  Purchaser 
[39   Cyc   2106]. 

sa  U.  S. — ^Pacific  Ins.  Co.  v.  Co- 
nard,  18  F.  Cas.  No.  10.647,  Baldw. 
142  [aft  6  Pet.  262.  8  L.  ed.  892]; 

Me.— Wyman  v.  Leavltt,  71  Me.  227, 
36  AmR  303. 

Md.— Schlndel  v.  Schindel,  12  Hd. 
108. 

Mass. — Hawes.  v.  Knowles,  114 
Mass.  518,  19  AmR  383;  Smith  v.  Hol- 
comb,  99  Mass.  552;  Tyler  v.  Pomeroy, 
8  Allen  480;  Stowe  v.  Heywood,  7 
Allen   118. 

Mich.— Welch  v.  Ware,  32  Mich. 
77. 

N.  T. — Ives  V.  Humphreys,  1  B.  D. 
Smith    (N.    Y.)    196. 

Eng. — Emblem  v.  Myers,  6  H.  &  N. 
54,  168  Reprint  213,  8  ERC  864. 

"In  an  action  of  tort  for  a  wil- 
ful Injury  to  the  person,  the  manner 
and  manifest  motive  of  the  wrongful 
act  may*e  given  in  evidence  as  af- 
fecting the  question  of  damages,  for 
when  the  merely  physical  Injury  is 
the  same,  it  may  be  more  ,aggravat- 
Ing  in  its  effect  upon  the  mjnd  if  it 
Is- done  In  wanton  disregard  of  the 
rights  and  feelings  of  the  plaintiff 
than  If  it  is  the  result  of  mere  care- 
lessness." Hawes  v.  Knowles,  114 
Ma»s.   518,   519.  19  AmR  383. 

[a]  ninstrntloii. — In  an  action 
against  municipal  ofUcers  for  Illegal- 
ly seizing  plaintiff  as  a  soldier  and 
sending  1.1m  to  camp  he  may  prove 
in  aggravation  of  damages  his  men- 
tal suffering  caused  by  the  Injury, 
and  also  the  fact  of  his  confinement 
in  the  guard  tent  when  he  was  taken 
into  camp.  Tyler  v.  Pomeroy,  8  Al- 
len   (Mass.)    480. 

fb]  AppUoatlon  of  ml*. — An  ad- 
mission by  plaintiff's  counsel,  on  the 
trial  of  an  action  of  trespass,  that 
defendant  acted  without  malice,  pre- 
cludes plaintiff  from  recovering  vin- 
dictive damages,  and  therefore  evi- 
dence on  the  part  of  defendant  in  the 
nature  of  a  justification  of  the  act 
is  inadmissible  by  way  of  mitiga- 
tion of  damages.  Hoyt  v.  Oelston, 
13  Johns.    (N.  r.)   141. 

Bl.  V.  S. — National  Biscuit  Co.  v. 
Nolan,  138  Fed.  6.  70  CCA  436;  Ala- 
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ary  condition  or  financial  eircamstanees  of  defend- 
ant is  error  where  only  snch  damages  may  be 
awarded.'^  However,  evidence  of  the  financial  stand- 
ing of  defendant  is  admissible  where  the  case  is  of 
such  a  nature  that  the  wealth  of  defendant  in- 
creases the  wrong  inflicted.'* 

[$  167]    2.    Choice  as  to  Method  of  Determina- 
tion.    Where  there  is  more  than  one  method  of  esti- 


mating damages,  that  method  which  is  most  definite 
and  certain  should  be  adopted.'*  No  one  method  is 
exclusive,  where  several  exist,  but  that  one  should 
be  chosen  which  best  achieves  the  fundamental  pur- 
pose of  compensation  to  the  injured  person  for  his 
loss."  When  there  are  two  rules  of  damage  which 
may  be  made  applicable  to  a  given  ease,  plaintiff 
must  adopt  one  or  the  other,  but  cannot  take  so 


banui  Oreat  Southern  R.  Co.  v.  Car- 
roll, S4  Fed.  772,  28  CCA  207  [pet 
for  reh  withdrawn  88  Fed.  985  mem, 
31  CCA  591]. 

Ala. — ^Birmingham  R.,  etc.,  Co.  v. 
Friedman,  187  Ala.  662.  £6  8  «39: 
Davis  V.  Kornman,  141  Ala.  479,  37 
S  789. 

Cal. — Stelnberger  v.  eallfomia 
Electric  Oarage  Co.,  168  P  670;  Shea 
V.    Potrero,  etc.,   R.    Co.,    44  Cal.    414. 

Ga.— Georgia  R.,  etc..  Co.  v.  Benton, 
117  Oa.  786,  45  SE  70.  But  com- 
pare Wilson  V.  White,  71  Ga.  5«6, 
51  AmR  269  (where.  In  an  action  for 
an  Injury  occaeionod  by  an  obstruct- 
ed sidewalk,  plaintiff  was  allowed 
to  testify  that  after  the  Injury  she 
had  no  means  of  living  and  was  com- 
pelled to  sell  her  house  and  lot  to 
raise  money  for  that  purpose). 

ni.^-Cowen  V.  East  St.  I<ouls,  etc, 
R  Co.,  169  III.  A.  236;  La  Saile  V. 
Thorndike,  7  111.  A.  282.  See  Woods 
V.  Madison,  183  111.  A.  616. 

Iowa. — De  Wulf  v.  Dlx,  110  Iowa 
663,  81  NW  779;  Hunt  v.  Chicago,  etc., 
R.  Co.,  26  loWa  363. 

Ky. — Andonlque  v.  Carmen,  162  Ky. 
164,  172  SW  112. 

Mich. — Van  Dusen  v.  Letelller,  78 
Mich.   492.  44  NW  572. 

N.  H. — Belknap  v.  Boston,  etc,  R. 
Co.,    49   N.   H.    358. 

Tex. — Missouri  Pac.  R.  Co.  v.  Lyde, 
S7  Tez.  605,  510;  Hengy  v.  Hengy, 
(Civ.  A.)  161  SW  1127.  1138  tcit  Cyc]. 

Vt.— Roach  V.  Caldbeck,  64  Vt.  693, 
24  A  989. 

Va. — Riverside,  etc..  Cotton  Mills 
V.  Carter.   113   Va.   346.   74   SE   183. 

"Whatever  may  be  the  rule  in  cases 
of  slander  and  breach  of  promise  of 
marriage,  yet  In  this  character  of 
case,  where  the  suit  is  by  the  party 
himself  for  injurieb  received,  al- 
though the  plaintiff  may  show  the 
nature  of  his  business  and  the  value 
of  his  services  in  conducting  It,  as  a 
ground  for  estimating  damages,  yet 
his  wealth  or  poverty  is  an  Imma- 
terial issue,  calculated  to  unduly  in- 
fluence the  verdict.  In  regard  to  which 
evidence  was  not  admissible;  and  the 
special  exception  should  have  been 
sustained.  As  has  been  well  said, 
if  the  wealth  of  the  plaintiff  may  be 
shown  to  increase  damages,  the  cor- 
relative of  the  proposltlqii  should 
also  be  accepted,  and  the  defendant 
allowed  to  mitigate  his  damage  by 
showing  his  poverty."  Missouri  Pac. 
R.  Co.  v.   Lyde,  supra. 

[a]  Applloatlons  of  ml*. — (1)  In 
an  action  for  personal  Injuries  by  an 
employee  against  a  railroad  corpora- 
tion, evidence  was  admissible  that 
plaintiff  "had  no  means  or  property 
to  subsist  upon,  and  that  he  was 
entirely  dependent  upon  his  labor  for 
his  support,"  only  to  show,  however, 
the  nature  of  plaintiff's  business  and 
value  of  hifc  services.  Hunt  v.  Chi- 
cago, etc,  R.  Co.,  26  Iowa  363,  372. 
(2)  In  an  action  for  Injuries  caused 
by  a  defective  sidewalk,  evidence  that 
plaintiff  was  married  and  had  a  fam- 
ily of  small  children  depending  on 
him  for  support  is  incompetent. 
Gallon  v.  Lauer,  65  Oh.  St.  392,  45 
NE  1044.  (3)  Where.  In  an  action  for 
injuries,  no  punitive  damages  are 
claimed,  allegations  as  to  the  pov- 
erty and  wealth  of  the  parties  are 
improper.  Fowler  v.  Burrls,  186  Mo. 
A.  347,  171  SW  620.  (4)  The  amount 
to  be  awarded  plaintiff  in  an  action 
for  personal  injuries  cannot  bfe  affect- 
ed by  the  suggestion  that  defendant 
company    has    been    placed    in    the 


hands  of  a  receiver,  and  is  paying 
only  10  per  cent  on  the  dollar  to  Its 
creditors.  Rogers  v.  Hiram  J.  Allen 
Lumber  Co.,  129  Iol.  900,  67  S  166, 
39  LRANS   202. 

•  Sa.  U.  S.— Western  Union  Tol.  Co. 
V.  Caahman.  132  Fed.  806,  <6  CCA 
607. 

Ala. — Long  v.  Selgel,  177  Ala.  338, 
58  S  380;  Barbour  County  v.  Horn, 
48  Ala.   566. 

Cal. — Scott  V.  McPheraon,  168  Cal. 
783,  145  P  529;  Story  v.  Green,  164 
Cal.  768,  130  P  870,  AnnCasl914B  961. 

Oa. — ^Hlgglns  v.  Cherokee  R.  Co., 
73  Oa.  149. 

Iowa. — Hunt  v.  Chicago,  etc,  R.  Co., 
26  Iowa  863. 

Md. — Stockham  v.  Malcolm,  111 
Md.  616,  620,  74  A  669,  19  AnnCas  769 
[clt  Cyc]. 

Mlch.--Crane  v.  Ross,  168  Mich, 
623,  136   NW  83. 

Minn. — Cohen  v.  Goldberg,  66  Minn, 
473,  67  NW  1149. 

Mo.— CUrl?  V,  Falrley.  80  Mo.  A. 
335. 

Nebr. — ^Rosewater  v.  Hoffman,  24 
Nebr.  222,  38  NW  867. 

N.  T.— Laldlaw  V.  Sage,  158  N.  T. 
73,  62  NE  679,  44  LRA  216  [rev  2 
App.  Dlv.  874,  87  NYS  770];  Daln  v. 
Wycoff,  7  N.  T.  191;  Moody  v.  Os- 
good, 50  Barb.  628;  Englert  v.  Kruse, 
14  Daly  247;  Madigan  v.  Schaghti- 
coke,  143  App.  Dlv.  887.  128  NTS  800. 

Oh. — ^Bowe  v.  Bowe.  26  Ob.  Cir. 
Ct.  409. 

Tenn. — ^Duah  v.  Fltzhugh.  2  Lea 
307. 

Wash. — Phillips  V.  Thomas,  70 
Wash.  633,  635,  127  P  97,  42  LRANS 
682,  AnnCasI914B  800    [clt  Cycl. 

See  Price   v.   Wright,    35   N.   B.   26. 

[a]  ArallomtlOBa  of  ral*<— (1)  In 
an  action  for  breach  of  a  contract  by 
which  plaintiff  agreed  to  furnish  pat- 
ented scales  to  be  used  in  refrigera- 
tors manufactured  by  defendant,  evi- 
dence as  to  how  much  capital  stock 
defendant  corporation  had  was  ir- 
relevant. West  V.  Ranney  Refrigera- 
tor Co.,  261  111.  660,  104  NE  182  [aff 
181  111.  A.  424].  (2)  In  an  action 
against  a  town  for  Injuries  from  de- 
fects in  a  highway,  evidence  as  to 
the  assessed  valuation  of  the  town 
Is  Inadmissible.  Madigan  v.  Scbagh- 
tlcoke,  143  App.  Dlv.  887,  128  NTS 
800. 

83.  Morrill  V.  Palmer,  68  Vt.  1,  14, 
33  A  829.  S3  LRA  411;  Larson  v. 
McMillan,    (Wash.)   170  P  324. 

"So  far  as  the  cause  of  action 
rests  upon  an  Injury  to  character,  or 
an  Insult  to  the  person,  compensa- 
tory damages  may  be  Increased  by 
proof  of  the  wealth  of  the  defend- 
ant, upon  the  ground  that  wealth  is 
an  element  In  man's  social  rank  and 
Influence,  and  the  greater  the  wealth, 
the  higher  the  rank,  and,  therefore, 
the  greater  the  injury  or  Insult." 
Morrill   V.   Palmer,   supra. 

[a]  nioatnitlOB^— In  an  action  for 
the  deceit  of  defendant  husband  in 
marrying  plaintiff  while  he  was  the 
lawful  husband  of  another,  evidence 
of  the  flnanclal  standing  of  defend- 
ant Is  material.  Larson  v.  McMillan, 
(Wash.)    170   P   324. 

Svldsao*  m»  to  psonalary  oondltlon 
of  defSBdsat  la  aottoa,  fort 
Assault  and  battery  see  Assault  and 

Battery  {   125. 
Breach     of     marriage     promise     see 

Breach  of  Marriage  Promise  {   94. 
Libel  and  slander  see  Libel  and  Slan- 
der  [25  Cyc   608]. 
Malicious  prosecution  see   Malicious 


Prosecution  [26  C^c  91]. 
Seduction     see     Seduction     [85     Cyo 
1316]. 

S4.  U.  S.— Kinkead  v.  Lynch.  132 
Fed.  692.  And  see  Union  Pac  R.  Co. 
V.  Goodridge,  149  U.  S.  680,  13  SCt 
970.  37  L.  ed.  986. 

Ark. — O'Connell  v.  Rosso,  56  Ark. 
603,   20   SW   531. 

D.  C. — Washington,  etc.,  R,  Oa  v. 
American  Car  Co..  6  App.  624. 

Fla. — Sullivan  v.  McMillan,  26  Fbu 
643,  8  S  450. 

Oa. — ^Hobbs  v.  Davis,  30  Ga.  42S. 

Ind. — Singer  v.  Famsworth,  2  Ind. 
697. 

Kan. — Paola  Gas  Co.  v.  Paola  Olasa 
Co.,  66  Kan.  614.  44  P  621,  64  AmSR 
698. 

La. — Moor  v.  Howard,  18  La.  Ann. 
635. 

Mich.— Gilbert  v.  Kennedy,  22  Ulcta. 
117.  135;  Allison  v.  Chandler,  11  Mich. 
642. 

Minn. — Olson  v.  Nonenmacher,  03 
Minn.  425,  65  NW  642. 

Mo. — ^Taylor  v.  Maguire,  12  Mo.  313. 

N.  T.— Griffin  v.  (3olver,  16  N.  Y. 
489,  69  AmD  718;  Blanchard  v.  Ely, 

21  Wend.  342,  84  AmD  260. 

N.  D. — Merritt  v.  Adams  County 
Land,  etc.,  Co ,  29  N.  D.  496,  161  N'W 
11. 

Oh. — Rhodes  V.  Baird,  16  Oh.  St. 
673. 

Pa. — ^Duffleld  v.  Rosensweig,  144 
Pb.  520,  23  A  4;  Brown  v.  Foster,  61 
Pa.  165. 

Tenn. — ^Walker  v.  Ellis,  1  Sneed 
515;  Porter  v.  Woods,  3  Humphr.  66. 
39  AmD  168. 

Tex. — ^Toakum  v.  Dunn,  1  Tex.  Civ. 
A.    524,    21    SW    411. 

"Resort  must  be  had  to  such  prin- 
ciple or  basis  of  calculation  applica- 
ble to  the  circumstances  of  the  caa« 
(If  any  be  discoverable)  as  will  be 
most  likely  to  approximate  certainty, 
and  which  may  serve  as  a  guide  In 
making  the  .most  prot>able  estimate 
of  which  the  nature  of  the  case  will 
admit."     Gilbert   v.   Kennedy,   aupra. 

[a]  Applloatlam  of  role.— Where 
a  slave  was  hired  for  the  purpose  of 
making  a  crop  and  then  taken  awiiy 
by  the  owner,  it  seems  that  the  meas- 
ure of  damages  is  the  hire  of  the 
slave,  the  rent  of  the  land,  all  the 
expenses  incurred,  and  actual  loss 
sustained,  rather  than  the  conjec- 
ture of  a  witness  as  to  what  the  crop 
would  have  been  worth.  Hobbs  v. 
Davis,  30  Ga.  423. 

BB.  Knowles  v.  Leggett,  7  Colo.  A. 
265,  43  P  154;  Consolidated  Home 
Supply  Ditch,  etc..  Co.  v.  Hamlin,  e 
Colo.  A.  341,  40  P  582 ;  Colorado  Cons. 
Land,  etc.,  Co.  v.  Hartman,  6  Colo. 
A.  160,  38  P  62;  Gilbert  V.  Kennedy. 

22  Mich.  117;  Rogers  v.  Bemus,  69 
Pa.  432;  Seely  V.  Alden.  61  Pa.  802. 
305,    100   AmD    642. 

"We  think  the  court  erred  .  .  .  tn 
refusing  to  admit  both  methods  of 
computing  the  permanent  damages,  to 
wit,  that  which  measures  the  dam- 
ages by  the  different  values  of  the 
land,  with  and  without  the  deposit; 
and  that  which  measures  them  by  the 
cost  of  removing  the  deposit.  It  is 
often  'difficult  for  a  court  to  deter- 
mine the  true  measure  until  all  the 
evidence  Is  In.  It  may  turn  out  that 
the  cost  of  removing  the  deposit  in 
a  certain  case  would  be  less  than  the 
difference  In  the  value  of  the  land, 
and  then  the  cost  of  removal  would 
be  the  proper  measure  of  the  dam- 
ages; or  It  may  be  that  the  cost  of 
removal  would  be  much  greater  th&n 
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much  of  each  as  ia  most  favorable  to  himself.**  In 
case  of  oneertainty  as  to  which  of  two  amonnts 
should  be  adopted  as  jl  basis  of  damages,  they  will 
be  assessed  upon  the  basis  of  the  smaller  sum.^ 

Alternative  contracts.  Where  a  contract  is  broken 
by  a  party  having  an  election  as  to  the  manner  of 
performance,  the  alternative  will  be  adopted  in 
measuring  damages,  which  is  least  injurious  to  the 
party  having  the  right  to  exercise  the  choice.*' 

Admissibility  of  evidence.  Where,  until  all  the 
evidence  is  in,  it  is  difiSoult  for  the  trial  court  to 
determine  what  measure  of  damages  should  properly 


be  adopted,  evidence  as  to  different  roles  for  the 
measure  of  damages  may  be  admitted,  subject  to  a 
subsequent  proper  statement  by  the  court  of  the 
rule  in  its  instruction.'*  ^ 

[$  168]  S.  Measnre  of  Entire  Award — a.  Con- 
tracts— (1)  In  OeneraL  The  measure  of  damages  in 
the  case  of  a  breach  of  contract  is  the  amount  which 
will  compensate  the  injured  person  for  the  loss 
which  a  fulfillment  of  the  contract  would  have  pre- 
vented or  the  breach  of  it  has  entailed.'"  In  other 
words,  the  person  injured  is,  so  far  as  it  is  pos- 
sible to  do  so  by  a  monetary  award,  to  be  placed 


tbe  Injury  by  the  deposit,  when  the 
-  true  measure  would  be  the  differ- 
ence In  value  merely."  Seely  v.  Al- 
den,  supra. 

56.  Federal  Wall  Paper  Co.  v. 
Kempner,  244  Fed.  240:  Kerns  v.  Kan- 
sas City,  79  Kan.  662,  100  P  624. 
See  Cleveland,  etc.,  R.  Co.  v.  Klngr, 
23  Ind.  A.  578,  55  NE!  875  (holding 
that,  where  plaintiff  replied  to  the 
court's  Question  whether  she  was 
seeking  to  recover  for  a  permanent 
injury  to  property,  or  for  a  continu- 
-ous  wrong,  that  the  theory  of  the 
complaint  was  for  permanent  dam- 
agres  to  her  property,  and  thereupon 
defendant  withdrew  objection  to  her 
testimony,  she  will  be  held  to  the 
theory  elected).  Compare  Atchison, 
etc.,  R.  Co.  V.  Oeiser,  68  Kan.  281, 
-75  P  68,  1  AnnCas  272  (holding:  that, 
in  determining  damages  to  fruit  trees 
toy  fire  set  out  by  a  railroad,  their 
value  as  a  distinct  part  of  the  land 
may  be  considered,  or  the  difference 
in  value  of  the  land  before  and  after 
their  destruction,  and,  where  both 
methods  are  resorted  to  in  the  same 
«ase,  the  damages  must  be  ascer- 
tained   from   all    the   evidence). 

87.  ■  Sandy  Valley,  etc..  R.  Co.  v. 
Hughes.  176  Ky.  320.  194  SW  344; 
Jones'   A'Pp.,   (2  Pa.   324. 

[a]  JOTUeatlOB  of  rul*. — In  an 
.action  by  a  landlord  for' an  injury  to 
the  reversion  by  dumping  earth  on 
the  premises,  the  measure  of  dam- 
ages would  be  the  depreciation  In  the 
market  vaiUie  of  land  after  the  earth 
-was  dumped  thereupon  from  its  prior 
-value,  unless  the  cost  of  removing 
the  earth  would  be  less.  Thompson 
▼.  Granite  Bituminous  Pav.  Co.,  (Mo. 
A.)    203  SW  4B6. 

B8.  HollMay  v.  Highland  Iron, 
etc..  Co.,  43  Ind.  A.  842,  87  NE  249. 

8*.  Neel  V.  Smith,  (Iowa)  147  NW 
18S. 

OOi  U.  8.— U.  S.  V.  Behan,  110  V.  S. 
3S8.  4  set  81.  28  L.  ed.  168;  Wicker 
V.  Hoppock,  6  Wall.  94,  18  L.  ed.  762; 
Federal  Wall  Paper  Co.  v.  Kempner, 
244  Fed.  240;  Johnson  v.  Harbor 
Transp.  Co.,  228  Fed.  730:  Gay  ton  v. 
Day.  178  Fed.  249,  101  CXTA  609; 
Hampton  Stave  Co.  v.  Gardner,  154 
Fed.  805.  88  CCA  621;  Langford  v. 
U.  S..  95  Fed.  933;  Tinsley  v.  Jemi- 
son.  74  Fed.  177,  20  CCA  371;  Boland 
V.  Northwestern  Fuel  Co.,  34  Fed. 
523;  Head  v.  Green,  11  F.  Cas.  No. 
6,292,  6  Bias.  311. 

Ala. — ^Hackett  v.  (Dash,  196  Ala.  403, 
72  S  52;  Blxby-Theisen  Co.  v.  Evans, 
174  Ala.  571.  67  S  39;  Blxby-Thelson 
Lumber  Co.  v.  Evans,  167  Ala.  431, 
52  S  843.  140  AmSR  47,  29  LRANS 
194:  Northern  v.  Tatum,  164  Ala.  368, 
61  S  17;  Fletcher  v.  Prestwood,  143 
Ala.  174,  38  S  847;  Hogan  v.  Thoring- 
ton.   8    Port.    42:8. 

Arts. — Warren  Co.  v.  Hanson.-  17 
Aria.  252.  259,  150  P  238  [quot  Cycl; 
McFadden  v.  Shanley,  16  Arts.  91, 
141    P   732. 

Ark. — Hartgrove  v.  Southern  Oil 
Co..  72  Ark.  31,  77  SW  908. 

Cal. — Knoch  v.  Haisllp,  163  Cal. 
14*.  124  P  998;  Coffee  v.  Meiggs,  9 
Cal.  363;  Baldwin  v.  Bennett,  4  C^al. 
392;  Orosse  v.  Petersen.  30  Cal.  A. 
482.  158  P  511;  Schlffman  v.  Peerless 
Motor  Car  CJo.,  13  Cal.  A.  600.  110 
P    460. 

Colo. — Nashotah  Mines  Co.  v. 
Dyer,  21  Colo.  A.  446.  122  P  60. 


Conn. — L.ee  v.  Harris,  86  Conn.  218, 
82  A   186. 

Del. — Webster  v.  Beebe,  24  Del.  814, 
77  A  769:  Unruh  v.  Taylor,  18  Del.  42, 
43   A  516. 

Qa. — Harris  v.  liumpktn,  136  Oa.  47, 
70  BE  869;  Water  Lot  Co.  v.  Leonard, 
30  Oa.  660;  Baldwin  v.  Lessner,  8  Oa. 
71;  Thornton  v.  Cordell,  8  Oa.  A.  588, 
70  SB  17;  Pope  v.  Qranlteville  Mfg. 
Co.,   1  Oa.  A.  176,  67   SE  949. 

111. — Rockford,  etc.,  R.  Co.  v.  Becke- 
meier,  72  111.  267:  Illinois  Cent.  R. 
Co.  V.  Cobb,  64  111.  143:  Chicago,  etc., 
R.  Co.  V.  Ward,  16  111.  522.  See 
Bauwens  v.  Ooethals,  187  III.  A.  663; 
Rossbach  v.  Tlncher  Motor  Car  Co., 
178  111.  A.  669;  Merle,  etc.,  Mfg.  Co.  v. 
Hicks,   178    111.  A.   408. 

Ind. — Indiana  Cent.  R.  Co.  v. 
Moore,  28  Ind.  14;  Williams  v.  Jones, 
12  Ind.  661;  Bump  v.  HcOrannahan, 
61  Ind.  A.  136,  111  NE  640,  643  [clt 
Cyc];  Nelson  v.  Masterton,  2  Ind.  A. 
624,   28   NB  731. 

Iowa. — Chaney  v.  Murphy,  161  NW 
658;  Chesmore  v.  Barker,  101  Iowa 
576,  70  NW  701;  Moorehead  v.  Hyde. 

88  Iowa  382;  Sadler  v.  Bean,  37  Iowa 
439. 

Kan.— George  v.  Lane,  80  Kan.  94, 
102  P  66;  Curry  v.  Kansas,  etc.,  R. 
Co., -61  Kan.  541,  60  P  325:  Osl>ome 
V.  Stassen,  26  Kan.  786;  Simpson  v. 
Kimberlln,  12  Kan.  579;  Kansas,  etc., 
R.  Co.  V.  Curry,  6  Kan.  A.  561,  61  P 
676    [aff   68   Kan.    6,   48   P  5791. 

Ky.— Pugh  V.  Jackson,  164  Ky.  649, 
157  SW  1082,  154  Ky.  772,  169  SW 
600;  Louisville,  etc.,  R.  Ck).  v.  Mink, 
126  Ky.  337.  103  SW  294.  31  KyL  838; 
Colston  V.  Chenault,  45  SW  664,  20 
KyL  226:  Miles  v.  Miller,  12  Bush. 
134;  Dills  V.  Dougherty,  6  Dana  253; 
Colvin   v.    Jones,   3   Dana   676. 

La. — Faraldo  v.  Oumbel,  128  La. 
287,  64  S  821;  Avery  v.  Segura  Sugar 
Co.,  Ill  La.  891,  86  S  967;  Vldalet  v. 
New  Orleans,  48  La.  Ann.  1121,  10 
8  175:  D>Armand  v.  Pullin,  16  La. 
Ann.  243;  Ganthier  v.  Green,  14  La. 
Ann.    788. 

Me. — Pierce  v.  Banton,  98  Me.  668, 
67  A  889. 

Md. — P.    Dougherty    C!o.    v.    Oring, 

89  Md.  635.  43  A  912;  Hampson  v. 
Lewis.  49  Md.  178;  McHeriry  v.  Marr, 
89  Md.  610. 

Mass.— ^Wright  v.  Maynard  Corset 
Co.,  118  NE  664;  Brocklehurst.  etc., 
Co.  <v.  Marsch,  226  Mass.  3.  113  NE 
646;  Hall  v.  Paine.  224  Mass.  62,  112 
NB  158.  LRA1917C  737;  Hanson  v. 
Wittenberg,  206  Mass.  319.  91  NB 
383;  C.  W.  Hunt  Co.  v.  Boston  EI. 
R.  Co..  199  Mass.  220,  85  NE  446; 
Banewur  v.  Levenson,  171  Mass.  1, 
50  NE  10;  Marston  v.  Singapore  Rat- 
tan Co..  163  Mass.  296,  39  NE  113; 
Brlgham  v.  E^rans,  113  Mass.  538; 
Hodges  v.  Thayer,  110  Mass.  286; 
Meserve  v.  Ammidon,  109  Mass.  416; 
Negus  V.  Simpson.  99  Mass.  388; 
Squire  v.  Western  Union  Tel.  Co..  98 
Mars.  232,  93  AmD  157;  Eaton  v. 
Melius.    7   Gray    566. 

Mich. — Feldman  v.  Wear-U-Well 
Shoe  Co.,  191  Mich.  73,  157  NW  395; 
Zabel  v.  New  State  Tel.  Co.,  127 
Mich.  402.  86  NW  949;  McMorran  v. 
Hall,  126  Mich.  515.  86  NW  1108;  Lee 
V.  Burrell.  51  Mich.  132.  16  NW  309; 
Allis  v.  McLean,  48  Mich.  428,  13 
NW   646. 

Minn. — Taylor  v.  Times  Newspaper 
Co.,   89   Ulnn.   12,  93   NW   669;   FtU- 


hugh  V.  Harrison,  75  Minn.  481,  78 
NW  96;  liongfellow  v.  McOregor,  61 
Minn.  494,  63  NW  1032;  Cowley  v. 
Davidson,  13  Minn.  92. 

Miss. — Cain  v.  Kelly,  57  Miss.  830; 
Jamison    v.    Moon,    43    Miss.    598. 

Mo. — Bowman  v.  Branson,  111  Mo. 
343,  19  SW  634;  Burrow  v.  Pound,  29 
Mo.  435:  Rollins  v.  Claybrook,  22  Mo. 
405;  Clark  v.  Smalley  Tie,  etc,  Co., 
(A.)  180  SW  435;  Ordelheldo  v. 
Traube,  183  Mo.  A.  363,  166  SW  1108; 
National  Warehouse,  etc.,  Co.  v.  Too- 
mey,  160  Mo.  A.  622,  140  SW  1196 
[adopting  op.  144  Mo.  A.  616,  129  SW 
423];  Hedden  v.  Schneblin,  126  Mo. 
A.  478,  104  SW  887;  Claudius  v.  West 
End  Heights  Amusement  Co.,  109  Mo. 
A.  346,  84  SW  354;  Scholten  v.  St. 
Louis,    etc..    R.    Co.,    101   Mo.   A.    516, 

73  SW  915;  Frowein  v.  Haysler,  87 
Mo.  A.  310;  Pettlt  v.  Carpenter.  86 
Mo.   A.   462. 

Nebr. — Schrandt  v.  Young,  2  Nebr. 
(Unoff.)    646     89   NW   607. 

N.  H. — Davis  v.  New  England  Cot- 
ton Yam  Co.,  77  N.  H.  403,  92  A  732; 
Charter  v.   Marshall,   66  N.  H.   478. 

N.  J. — Lehneis  v.  Egg  Harbor  (3om- 
mercUl    Bank,    (Ch.)    26   A   797. 

N.  T. — Patterson  v.  Meyerhofer,  204 
N.  Y.  96,  97  NB  472  [rev  138  App. 
Div.  891  mem,  122  NYS  1140  mem]; 
Long  Island  Contracting,  etc.,  Co.  v. 
New  York,  204  N.  Y.  78,  97  NB  483 
[rev  136  App.  Div.  915  mem,  120  NYS 
894];  Beattie  v.  New  York,  etc.,  Con- 
str.  Co.,  196  N.  Y.  346,  89  NB  831 
[rearg  den  197  N.  Y.  668  mem,  91  NE 
1110  mem];  Dickinson  v.  Hart,  142 
N.  Y.  183,  36  NB  801;  Barnes  v. 
Brown,  130  N.  Y.  372,  29  NE  760  [rev 
56  Hun  339,  8  NYS  834];  De  Laval- 
lette  v.  Wendt,  76  N.  Y.  679,  31  AmR 
494;  Devlin  v.  New  York,  63  N.  Y. 
8,  50  HowPr  1;  Chamberlain  v.  Par- 
ker, 45  N.  Y.  569;  Leonard  v.  New 
York,  etc.,  Electro  Magnetic  Tel.  Co.. 
41  N.  Y.  566.  1  AmR  446;  Taylor  v. 
Bradley,  39  N.  Y.  129,  100  AmD  415; 
Ogden  v.  Marsh^tll,  8  N.  Y.  340,  69 
AmD  497;  Tracy  v.  Albany  Exch.  Co., 
7  N.  Y.  472,  Seld.  29,  67  AmD  588; 
Sprague  v.  Webb,  168  App.  Div.  292, 
153  NYS  1020;  Dilts  v.  Wilson,  165 
App.  Div.  148,  150  NYS  628;  Banter 
V.  Wlllard,  46  App.  Div.  373,  61  NYS 
447;  Qallagher  v.  Hlrsh,  45  App.  Div. 
467.  61  NYS  609;  Schmalts  v.  Weed, 
27  App.  Div.  309,  50  NYS  168 ;  Wright 
V.  Chapin,  87  Hun  144.  33  NYS  1068; 
Matthews  v.  Matthews,  62  Hun  110,- 
16  NYS  621  [rev  on  other  grounds  133 
N.  Y.  679  mem,  31  NB  519  mem]; 
Speer  v.  Phoenix  Mut.  L.  In^.  Co.,  36 
Hun  322;  Gallup  v.  Miller,  26  Hun 
298;  Crist  v.  Armour,  34  Barb.  378; 
U.  S.  Trust  Co.  V.  O'Brien,  61  N.  T. 
Super.  1,  18  NYS  798:  Norton  v.  Kull. 

74  Misc.  476,  132  NYS  387;  Colton  v. 
Kennedy,  74  Misc.  217,  131  NYS  483; 
Cofotlnsky  v.  Malmln,  37  Misc.  777, 
76  NYS  924  [aff  36  Misc.  871,  74  NYS 
1123]:  Hochberg  Contracting  Co.  v. 
P.  &  P.  Auto  Transp.  Co..  158  NYS 
879;  Central  Mortg.  Co  v.  Partello,  132 
NYS  432;  Brusie  v.  Peck,  16  NYS  648 
[rev  on  other  grounds  136  N.  Y.  622 
mem,  32  NB  76];  Shannon  v.  Corn- 
stock,   21    Wend.    457,   34   AmD   262. 

Oh. — B^rmers'  Co-op.  Trust  Co.  v. 
Floyd,  47  Oh.  St.  526,  26  NE  110,  21 
AmSR  846,  12  LRA  346;  Burckhardt 
v.  Burckhardt,  42  Oh.  St.  474.  51  AmR 
842;  DooUttle  v.  McCuUough,  12  Oh. 
St.    360. 
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in  the  positioii  he  would  have  been  in  had  the  eon-  I  be  pnt  in  a  better  position  by  a  recovery  of  dam- 
traet  been  performed.*'    But  a  plaintifC  is  not  to  |  ages  for  th^  breach  of  a  contract  than  he  would 


Okl. — Southwestern  Oil  Co.  ▼. 
SM-ibllns,  18  Okl.  417,  89  P  1129. 

Or.— Hull  V.  Angus,  60  Or.  95,  118 
P   284. 

Pa. — Qarsed  y.  Turner,  71  Pa.  66; 
Hoy  V.  Grenoble,  S4  Pa.  9,  76  AmD 
628;  Westfall  v.  Hapes,  3  Grant  198; 
Sharpl^BS  v.  Thomas,  24  Pa.  Dist.  12. 

R.  I. — Simmons  v.  Brown,  6  R.  I. 
299,  73  AmD  66. 

8.  C— Millar  y.  HllUrd,  26  S.  a  L. 
14». 

Tenn. — Toomey  v.  Atyoe,  96  Tenn. 
373,  32  8W  264;  Williams  v.  Bras- 
fleld,  9  Yerg.  270;  Murry  y.  McMackln, 
4  Yerg.  41. 

Tex. — Gulf,  etc.,  R.  Co.  y.  Dunman, 
86  Tex.  176,  19  SW  1073;  Young  y. 
Dalton,  83  Tex.  497,  18  SW  819;  Hous- 
ton, etc.,  R.  Co.  V.  HIU,  63  Tex.  381, 
61  AmR  642;  Brlghtman  v.  Reeves, 
21  Tex.  70;  Western  Union  Tel.  Co.  v. 
Chamberlain,  (Civ.  A.)  169  SW  370; 
Hassard  v.  May,  (Civ.  A.)  162  SW 
665;  Supreme  Lodge  K;  P.  v.  Neeley, 
(Civ.  A.)  135  SW  1046;  El  Paso,  etc., 
R.  Co.  v.  Elchel.  (Civ.  A)  130  SW 
922;  Withers  v.  Edmonds,  26  Tex.  Civ. 
A.  189.  62  SW  796;  Noble  v.  Wilder, 
26  Tex.  Civ.  A.  311,  61  SW  326; 
Brlncefield  v.  Allen,  25  Tex.  Civ.  A. 
268,  60  SW  1010;  Gordon  v.  Sanborn, 
(Civ.  A.)  35  SW  291;  Fox  v.  Elston, 
(Civ.  A)  33  SW  749;  Gulf,  etc.,  R. 
Co.  v.  Dunman,  (Civ.  A.)  31  SW  1070. 

Utah. — LashiiS  v.  Chamberlain,  6 
Utah  140,  13  P  361. 

Va. — James  v.  Kibler,  94  Va.  166, 
26  SE  417. 

Wash. — King  County  School  Dlst. 
V.  Josenhans,  88  Wash.  624,  631,  163 
P  326  [quot  Cyc];  Revett  v.  Globe 
Nav.  0>.,  68  Wash.  300,  123  P  469; 
Sweeney  v.  Lewis  (^nstr.  <>o.,  66 
Wash.  490,  119  P  1108;  Church  v. 
Wllkeson-Trlpp  Co.,  68  Wash.  262,  108 
P  596,  109  P  113,  137  AmSR  1069; 
Graham  v.  McCoy,  17  Wash.  63,  48  P 
780.  49  P  235;  Skagit  R.,  etc.,  Co.  v. 
Cole,  2  Wash.  67,  26  P  1077. 

:w.  Va. — Bateson  v.  Baldwin  Forg- 
ing, etc.,  Co.,  75  W.  Va.  B74,  84  SE 
887;  Hurxthal  v.  St.  Lawrence  Boom, 
etc.,  Co.,  63  W.  Va.  87,  44  SB  620,  97 
AmSR   954. 

Wis. — Lommen  v.  Danaher,  166 
Wis.  15.  161  NW-14;  Gordon  v.  Brew- 
ster, 7  Wis.   366. 

Eng. — South  African  Territories, 
Ltd.,  V.  WallinKton,  [1897]  1  Q.  B. 
692:  Smith  v.  McGuire,  3  H.  &  N. 
65,4i  157  Reprint  689;  Re  Tyne  Tug, 
etc.,  Federation  Co.,  142  L.  T.  Jo. 
239;  Bovet  v.  Walter,  62  Sol.  J.  104. 
•  Can. — Grand  Trunk  Pac.  R.  Co.  v. 
Alfred;  6  DomLR  471. 

B.  C. — ^Beatty  v.  Bauer,  18  B.  C. 
161. 

N.  B.— Murchle  y.  Mall  Pub.  Co., 
Ltd.,  42  N.  B.   36. 

'  Ont. — Lemon  v.  Grand  Trunk  R. 
Ctoi.  32  Ont.  L.  87,  7  OntWN  76; 
Brighton  V.  Auston,  19  Ont.  A.  305; 
Mandia  v.  McMahon,  17  Ont.  A.  34; 
Steen  v;  Goderlch  Engine  Co.,  3  Ont 
WR  638;  McEwan  v.  McLeod,  46  U.  C. 
Q.  B.   235   [app  dlsm  9  Ont.  A.   239]. 

Que. — Damphousse  v.  Leblond,  44 
Que.  Super.  20. 

"The  common  rule  of  Vlamages  for 
the  breach  of  a  contract  is  the  ac- 
tual loss  at  the  time  of  the  breach." 
Hall  V.  Paine.  224  Mass.  62,  112  NE 
IBS,  LRA1917C  737. 

"For  any  inexcusable  violation  of 
a  valid  contract,  the  defaulting  party 
must  respond  in  damages  to  the  ex- 
tent of  fairly  compensating  the  other 
party  for  the  injury  he  has  suffered." 
Hull  V.  Angus,  60  Or.  95,  103.  118  P 
284. 

"The  amount  which  would  have 
bee|^  received  if  the  contract  had 
been  kept,  is  the  measure  of  dam- 
ages if  the  contract  is  broken."  Fed- 
eral Wall  Paper  Co.  v.  Kempner,  244 
Fed.  240,  243  [quot  Pierce  y.  Ten- 
nessee Coal,  etc.,  R.  Cto.,  173  U.  S.  1, 
19  set   335,   43  L.  ed.   B91;   Benjamin 


V.    Hillard,   23   How.    149,    1*    L.    ed. 

518].  ^ 

"The  damages  recoverable  are  such 
as  were  within  the  contemplation  of 
the  parties  as  the  proximate,  natural, 
and  probable  consequences  of  a 
breach  of  the  contract,  such  as  will 
put  the  plaintiff  in  as  good  a  posi- 
tion, as  nearly  as  possible,  as  it 
would  have  been  but  for  the  breach." 
Johnson  v.  Harbor  Transp.  Co.,  228 
Fed.  730,  7»3. 

"Where  a  party  seeks  damages  for 
the  violation  of  a  contract  by  the 
other  party,  the  measure  of  his  dam- 
ages is  not  what  he  has  suffered  by 
performing  his  part,  but  what  he  has 
suffered  by  the  failure  of  the  other 
party."  Pope  v.  Graniteville  Mfg.  Co., 
1  Ga.  A.  176,  67  SB  949. 

[a]  IBSMVC*  aa  to  puraoular  ooB- 
traots.— (1)  To  adopt  a  child.  In  re 
Carroll,  219  Pa.  440,  68  A  1038,  123 
AmSR  673.  (2)  To  cut  and  manufac- 
ture timber  into  shingles.  Northerh 
V.  Tatum,  164  Ala.  368,  51  S  17.  (3) 
To  guarantee  a  business  against  loss- 
es for  one  per  cent  upon  the  net 
amount  of  sales.  Wilson  v.  Wern- 
wag,  217  Pa.  82,  66  A  242,  10  Ann 
C::as  649.  (41  To  transfer  a  fire  in- 
surance policy  on  property  sold. 
Hackett  v.  Cash,  196  Ala.  403,  72  8 
52.  (5)  To  furnish  an  abstract  of 
title.  Hampton  Stave  Co.  v.  Gard- 
ner, 154  Fed.  805.  83  CCA  521.  (6) 
To  prosecute  an  action  against  a 
third  person  and  pay  over  the  dam- 
ages recovered.  Simpson  v.  Ktmber- 
lln,  12  Kan.  579.  (7)  To  manufac- 
ture and  sell  goods  stamped  with  a 
particular  trade-mark.  Wright  y. 
Maynard  C:or8et  Co.,  (Mass.)  118  NE 
654.  (8)  To  construct  coal  hoisting 
towers  and  equipment  for  a  railroad. 
C.  W.  Hunt  Co.  V.  Boston,  El.  R.  Co., 
199  Mass.  220,  85  NE  446.  (9)  To 
procure  a  lessor's  assent  to  an  as- 
signment of  a  lease.  Ordelheide  v. 
Traube,  183  Mo.  A.  363,  166  SW  1108. 
(10)  To  sell  goods  at  a  private  sale. 
Paxton  V.  Vaddonker,  1  Nebr.  (UnoS.) 
776,  96  NW  378.  (11)  To  purchase 
property  from  plaintiff  which  he  was 
to  purchase  at  a  sale.  Patterson  v. 
Meyerhofer,  204  N.  Y.  96,  97  NE  472 
[rev  138  App.  Div.  891  mem,  122  NYS 
1140  mem].  (12)  To  furnish  an  auto 
truck.  Hochberg  Contracting  Co.  v. 
F.  &  P.  Auto  Transp.  Co.,  158  NYS 
879.  (13)  To  permit  the  use  of  work 
animals.  Albright  v.  Blalock,  62  Okl. 
761,  153  P  682.  (14)  To  furnish  pas- 
ture and  food  for  cattle.  Wallis  v. 
Wallace.  (Tex.  Civ.  A.)  92  SW  43; 
Kellogg  V.  Mallck,  125  Wis.  239.  103 
NW  1116,  4  AnnCas  893.  (15)  To 
pasture  cattle  and  to  keep  fences  in 
repair.  Hardin  v.  Newell,  (Tex.  C\v. 
A.)  40  SW  831.  (16)  To  refrain  from 
pasturing  lands  when  weather  is  wet. 
Nuckolls  V.  Powell,  (Tex.  Civ.  A.) 
90  SW  933.  (17)  To  make  repairs  to  a 
steamboat.  Chateauquay,  etc.,  Nav. 
Co.  V.  Pontbrland  Co.,  37  Que.  Super. 
392.  (18)  To  furnish  water  sufficient 
to  mature  crops.  Weeks  v.  Stevens, 
(Tex.  Civ.  A.)  156  SW  667.  (19)  To 
furnish  water  for  the  Irrigation  of  a 
rice  crop.  Tres  Palacios  Rice,  etc., 
Co.  v.  Eidman,  41  Tex.  Civ.  A.  542,  93 
SW  698.  (20)  To  furnish  artesian' 
water  for  cattle.  Waco  Arteslab  Wa- 
ter Co.  v.  Cauble,  19  Tex.  Civ.  A.  417, 
47  SW  638.  (21)  To  supply  slop- 
food  for  cattle.  Dean  v.  Corby  Dis- 
tillery Co.,  3  OntWN  242,  20  OntWR 
367.  (22)  To  furnish  life  .Insurance 
policy.  (Japftol  L.  Ins.  Co.  v.  Dris- 
coll,  (Tex.  Civ.  A.)  199  SW  872.  (23) 
To  accept  a  loan.  Central  Mortg.  Co. 
v.  Partello,  132  NYS  432.  (24)  To 
remove  lien  on  land.  Hassard  v. 
Mny,  (Tex.  Civ.  A.)  152  SW  665.  (26) 
To  sell  property  at  not  leas  than 
a  fixed  minimum  price.  Gause  v. 
Commonwealth  Trust  Co.,  Ill  App. 
Dlv.  630,  97  NYS  1091;  Martin  v. 
Munns.  3  DomLR  436,  3  OntWN  1055. 


(26)  To  vacate  an  attachment.  Cole 
V.  Stearns,  H  App.  Div.  446,  48  NYS 
318  [aff  162  N.  Y.  637  mem.  57  NE 
1106  mem].  (27)  To  execute  releases 
required  by  a  Judgment  in  injunction 
proceedings.  McFadden  v.  Block,  29 
Misc.  398,  60  NYS  547  [aff  50  App. 
Div.  419,  64  NYS  101  and  169  N.  Y. 
583  mem,  62  NE  1097  mem].  (28) 
To  procure  the  release  of  a  mort- 
gage held  by  a  third  person.  Mc- 
Craith  V.  National  Mohawk  Valley 
Bank,  104  N.  Y.  414,  10  NE  862.  (29) 
To  furnish  lists  of  properties  for 
sale  to  real  estate  brokers.  Austin  v. 
Real  Est.  Exch.,  17  B.  C  177,  2 
DomLR  324,   20   WestLR   921. 

[b]  Ap^iMtloUi  of  nUay — (1)  In 
an  action  tor  damages  for  breach  of 
a  contract  for  exchange  of  lands, 
there  can  be  no  recovery  where  plain- 
tiff's land,  when  taken  with  the  ad- 
ditional sum  to  be  paid  by  him,  was 
of  greater  value  than  defendants' 
property.  Strait  v.  Wilkins,  23  CM. 
A.  774,  139  P  911.  (2)  Where  a 
thresherman  agreed  with  a  wheat 
owner  to  cease  threshing  for  a  time 
netsessary  for  repairs  of  machinery, 
but  resumed  threshing  contrary  to 
the  agreement,  and  the  wheat  was 
destroyed  by  fire,  in  absence  of  the 
owner  who  relied  on  the  agreement. 
the  loss  falls  upon  the  thresherman. 
Pottorff  V.  Ward,  87  Kan.  716,  126  P 
80. 

[c]  niQitratioiL — ^Where  the  true 
owner  of  logs  and  timber  replevies 
them  from  one  who  had  obtained  a  li- 
cense to  cut  the  same  from  a  third 
person,  the  rule  of  damages  in  an 
action  by  the  licensee  against  such 
third  person  is  the  value  of  the  logs 
at  the  time  when  and  the  place  where 
they  were  replevied  from  him,  and 
all  costs  of  the  replevin  suit,  less 
the  stumpage  price  he  was  to  pay  un- 
der the  terms  of  his  permit,  with 
interest  from  the  date  of  the  replevin 
writ.  Pierce  v.  Banton,  98  Me.  &S3, 
67  A  889. 

61.  Ala. — Prestwood  v.  Carlton. 
162  Ala.  327.  60  8  254. 

Ariz. — McFadden  y.  Staanlay,  16 
Aris.  91,  141  P  732. 

Ark. — Luce  v.  Arkansas  Brick  Mfg. 
Co.,  126  Ark.  219,  188  SW  566;  Gra- 
ham V.  Jonesboro,  etc.,  R  Co.,  Ill 
Ark.    698,    164    SW   729. 

Conn. — Jordan  v.  Patterson,  67 
Conn.   473,   35  A  621. 

Fla. — Atlanta,  etc..  R.  Co.  v.  Thom- 
as.  60  Fla.    412,   53   S   610. 

Ga. — ^Albany  Phosphate  Co.  v.  Hug- 
ger, 4  Ga.  A.  771,  62  SE  533;  Clandler 
Iilv.  <3o.  v..  Cox,  4  Ga.  A.  768,  62  SE 
479. 

Ind. — Jones  v.  Van  Patten.  3  Ind. 
107. 

Iowa. — Dockstader  v.  Young  Men's 
Christian  Assoc,  109  NW  906. 

Kan. — Gilbert  v.  Grubel,  82  Kan. 
476,  108  P  798. 

Md. — Chamberlain  y.  Baltimore, 
etc.  R.  Co.,  66  Md.  618,  18  A  267: 
Abbott  y.  Oatch,  IS  Md.  314,  SS2.  71 
AmD  635. 

N.  Y. — Straus  y.  Buchman,  96  App. 
Dlv.  270,  89  NYS  226  [aff  184  N.  T. 
546,  76  NE  1109];  Rockwell  v.  Peck. 
13  App.   Div.    621   mem,   43    NYS    196. 

Pa. — Wilkinson  v.  Ferree,  24  Pa. 
190. 

Tex. — ^Larrimore  v.  Comanche  Coun- 
ty, (Civ.  A.)  33  SW  367. 

Eng. — Wertheim  v.  Chicoutimi  Pulp 
Co.,  [1911]  A.  C.  301,  21  AnnCJjw  602; 
Robinson  v.  Harman,  1  Exch.  851,  154 
Reprint  363;  Alder  v.  Kelghley.  15 
M.  &  W.   117,   153  Reprint  785. 

Ont.— Munro  v.  WWler.  28  Ont.  574, 

"Where  unliquidated  damages  are 
claimed,  whether  by  the  plaintiff,  as 
his  cause  of  action,  or  by  the  de- 
fendant, in  reduction  of  the  verdict, 
it  Is  very  dlRlcult  to  apply  a  rule 
that  will  do  full  Justice  to  the  par- 
ties; the  most  that  courts  can  ac- 
complish is  to  approximate  that   re- 
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have  been  in  if  there  had  been  performance."  An- 
other statemeiit  of  the  rule  is  that,  where  one  party 
to  a  contract  repudiates  it,  the  other  party  is  en- 


sult,  with  the  limited  and  Imperfect 
aids  that  the  parties  may  furnish. 
As  a  general  proposition,  one  who 
has  so  suffered,  is  entitled  to  be 
placed  as  nearly  as  money  can  do 
it.  In  the  same  plight  aa  if  the  con- 
tract had  been  faithfully  executed. 
But  there  are  many  transactions  in 
which  this  is  wholly  impracticable, 
because  of  the  impossibility  of  de- 
termining, after  the  occurre^ice,  what 
might  have  happened  under  a  dif- 
ferent state  of  things."  Abbott  v. 
Gatch,  supra. 

[a]  IUwrt»tlona.>— (1)  Negligent 
performance  of  a  contract  to  burn 
brick  at  a  certain  price  per  thousand, 
rendering  the  bricic  burned  worthless, 
made  defendant  liable  in  damages  for 
the  value  as  merchantable  bricic  of 
the  otherwise  merchantable  brick  de- 
stroyed in  burning.  Luce  v.  Arkan- 
sas Brick  Mfg.  Co.,  125  Ark.  219,  188 
S'W  S66.  (2)  The  measure  of  dam- 
ages for  the  faulty  construction  of 
stove  flues  cannot  be  limited  to  the 
cost  of  putting  in  ventilators,  which, 
although  they  might  remedy  the  fail- 
ure of  the  flues  to  operate  properly, 
might  at  the  same  time  injure  the 
appearance  of  the  building  or  be  un- 
desirable for  other  reasons.  Larrl- 
more  v.  Comanche  County,  (Tex.  Civ. 
A.)  32  SW  867.  (3)  The  meas- 
ure of  damages  in  an  action-  for  the 
breach  of  contract  to  sell  plaintiff's 
property  to  the  best  advantage  and 
pay  the  proceeds  to  him,  where  de- 
fendant sold  the  property  and  ap- 
propriated the  proceeds,  is  not  of 
course  limited  to  the  amount  which 
defendant  actually  received,  if  it  can 


titled  to  recover  the  value  of  the  contract  to 'him 
at  the  time  of  its  breach."  However,  while  the  gen- 
eral principles  are  readily  formulated,  no  rule  can 


be  shown  that  he  did  not  sell  to  thea  furnish  B  a  boat  at  a  specified  time 


best  advantage,  but.  on  the  other  hand 
sacrificed  the  property.  The  meas- 
ure of  damages  in  such  a  case  is  lim- 
ited only  by  what  defendant  should 
have  received  for  the  property.  Rock- 
well V.  Feck,  13  App.  Dlv.  621  mem, 
43  NTS  196.  (4)  The  measure  of 
damages  for  breach  of  a  contract  to 
save  an  adjoining  owner  harmless 
from  any  loss  arising  from  the  coh- 
structlon  of  a  foundation  wall  under 
the  adjoining  owner's  wall  is  the 
difference  in  value  between  the'  wall 
of  the  adjoining  owner's  building,  In 
its  condition  at  the  time  of  making 
the  contract  for  any  purpose  for 
which  the  wall  was  or  might  have 
been  used  and  for  which  It  might 
have  had  a  value  and  its  value  for  the 
same  purpose  aft^r  the  change  was 
wrought.  Candler  Inv.  Co.  v.  Cox, 
4  Ga.  A.  763,  62  SE  479.  (S)  Where 
plaintiff  entered  into  an  agreement 
for  the  purchase  of  a  half  interest 
in  a  business,  when  without  cause  he 
was  forcibly  ousted  by  the  other 
party  of  the  contract,  in  estimating 
his  damages  the  value  of  the  proper- 
ty to  which  he  would  have  been  en- 
>  titled  if  the  contract  was  completed, 
and  how  much  of  the  agreement  was 
unfinished  at  the  time  he  was  ousted 
from  the  busflniess  should  be  consid- 
ered, ailbert  V.  arubel,  82  Kan.  476, 
108   P  798. 

Cb]  AppUcatlona  of  ml*/— (1) 
Where  the  owner  of  two  adjoining 
lots  contracts  with  the  vendee  of  one 
of  them,  as  part  of  the  consideration 
for  the  purchase,  to  deepen  a  well 
on  the  line  between  the  lots,  and  the 
vendor  prevents  the  vendee  from  so 
deepening  the  well,  the  measure  of 
damages  Is  the  cost  of  making  a  new 
well  of  such  depth  on  the  vendee's 
own  premises.  Plunkett  v.  Meredith, 
72  Ark.  3,  77  SW  600.  (2)  Losses  sus- 
tained in  complying  with  the  obli- 
gations devolving  on  a  party  in  car- 
rying out  his  undertaking  under  a 
contract  are  not  recoverable  as  dam- 
ages, but  losses,  to  be  recoverable, 
must  be  the  result  of  some  act  of  the 
other  i>arty,  and  the  measure  there- 
of Is  the  proflt  which  would  have 
accrued  had  there  been  a  compliance 
with    the   contract.      Jester   v.   Bain- 
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bridge  State  Bank,  4  Ga.  A.  469,  61 
SE  926.  (3)  Where  damages  are 
claimed  for  a  breach  of  contract  to 
furnish  machinery  for  a  mill,  It  was 
error  to  charge  -defendant  with  the 
rental  value  of  the  whole  mill  as 
part  of  the  damages  for  the  breach, 
where  it  was  not  shown  that  in  the 
performance  of  the  contract  the  whole 
mill  was  so  occupied  that  no  sep- 
arate business  could  be  run  therein. 
Munson  v.  James  Smith  Woolen 
Mach.  Co.,  118  App.  Div.  398,  103  NTS 
£02. 

[c]  Oontimot  to  arndfa  iMmaxuno*. 
—For  breach  of  an  agreement  to  as- 
sign a  policy  of  Insurance  upon  a 
house  sold  by  defendant  to  plaintiff, 
by  reason  of  which  the  policy  became 
void,  the  measure  of  damages,  plain- 
tiff having  procured  no  new  insur- 
ance, is  the  cost  of  insurance  for 
the  unexpired  term  of  the  policy;  and 
not  the  amount  of  the  injury  result- 
ing from  the  subsequent  burning  of 
the  house.  Dodd  v.  Jones,  137  Mass. 
322. 

.[d]  Oontnwt  to  loam  moaajr. — 
Where  a  person  agrees  to  make  a 
loan  to  another  if  the  title  to  land 
offered  as  security  Is  i>erfected,  and 
the  latter  being  Induced  thereby  com- 
plies with  the  requirements,  he  may 
on  breach  of  the  agreement  recover 
such  damages  as  are  caused  by  the 
breach  and  which  may  reasonably  be 
supposed  to  have  entered  Into  the 
contemplation  of  the  parties.  Kqul- 
table  Mortg.  Co.  v.  Thorn,  (Tex.  Civ. 
A.)  26  SW  276. 

[e]  Amoaat  of  Uvo  of  ff*m<^fl<* 
propirty.^Where    A    contracted     to 


to  be  used  in  conveying  excursion 
iats  to  and  from  different  points,  an 
excursion  train  being  expected  to  ar- 
rive at  the  time  fixed,  it  was  held 
that  If  A  knew  of  the  excursion  and 
the  use  to  which  B  Intended  .to  put 
the  boat,  the  measure  of  4amages 
would  be  what  a  boat  like  A's  would 
be  worth  at  such  a  time.  Mace  v. 
Ramsey,  74  N.  C.  Il- 
ea. Ark. — Laser  v.  Forbes,  86  Ark. 
680,  130  SW  1«8. 

Cal. — Johnson  v.  Hinkel.  29  C^l.  A. 
78,  164  P  487;  Sherman  v.  Gray,  11  Cal. 
A.  348,  104  P  1004.  See  Palm  v.  Pla- 
nada  Dev.  Corp.,  175  Cal.  771,  167  P 
381  (under  statutory  provision). 

Qo\o. — ^Kllpatrick  v.  Inman,  46 
Colo.  514,  105  P  1080,  26  LRANS  188; 
Knowles  v.  Leggett,  7  C^oio.  A.  266, 
43    P   154. 

Ga. — Fontaine  v.  Baxley,  90  Oa. 
416,    17   SB  1016. 

Ind. — Packers'  Fertilizer  Assoc  v. 
Harris,  42  Jnd.  A.  240,  85  NB  376. 

Ky. — Harris  v.  Ogg,  1  J.  J.  Marsh. 
408;  Williams  v.  Hay,  10  KyL  319. 

Nebr. — Bates  v.  Diamond  Crystal 
Salt  <3o.,  36  Nebr.  900,  55  NW  258. 

N.  T. — Lydecker  v.  Valentine,  71 
Hun  194.  24  NTS  567;  Strakosch  v. 
Wray,  6  Misc.   207,   26  NTS  637. 

S.  D. — Hlckok  V.  W.  B.  Adams  Co., 
18  S.  D.  14,  99  NW  77  (statutory). 

Tex. — O'Connor  v.  Smith,  84  Tex. 
282,  19  SW  168;  Fox  v.  Elston,  (Civ. 
A.)   33  SW  749. 

Utah. — ^Hawley  v.  Corey,  9  Utah 
175.  33  P  696. 

Can. — Cockburn  v.  Trusts,  etc.,  Co., 
55  Can.  S.  C.  264. 

Man. — Dlpple  v.  Wylle,  26  Man.  532, 
SO  DomLR  69,  34  WestLR  921. 

[a]  XUiutratioiiai— (1)  Where  a 
landlord  was  sued  upon  breach  of  a 
contract  to  furnish  water  for  irri- 
gation, by  reason  whereof  injury  re- 
sulted to  the  tenant's  crpps,  evidence 
as  to  the  crops  that  could  probably 
have  been  produced  but  for  the  want 
of  water,  and  the  market  value  there- 
of, is  Insufficient  to  warrant  a  re- 
covery in  such  amount  in  the  absence 
of  evidence  of  the  cost  of  raising, 
harvesting,  and  transporting  the 
crops  to  market.  Knowles  v.  Leggett, 
7  Colo.  A.  265,  43  P  154.      (2)    In  an 


action  by  a  boarding  house  keeper  for 
breach  of  a  contract  to  take  board 
and  lodging  the  measiire  of  dam- 
ages is  not  what  was  contracted  to  be 
paid  for  such  accommodations,  but 
what  plaintiff  would  have  made  out 
of  the  transaction.  Lydecker  v. 
Valentine.  71  Hun  194,  24  NTS  567; 
Strakosch  v.  Wray,  6  Misc.  207,  26 
NTS  637.  (3)  In  an  action  on  a 
covenant  to  convey  certain  tobacco  to 
New  Orleans  and  sell  fcr  the  best 
possible  price,  the  criterion  of  dam- 
ages is  the  best  possible  price  that 
the  tobacco  would  bring,  deducting 
expenses  incident  to  the  sale.  Har- 
ris V.  Ogg,  1  J.  J.  Marsh.   (Ky.)   408. 

[b]  teoimlatlon  ia  damagM.— Code 
art  1928,  providing  that  where  the 
object  of  the  contract  is  anything  but 
the  payment  of  money,  the  damages 
due  the  creditor  for  Its  breach  are 
the  amount  of  the  loss  tliat  he  has 
sustained,  and  the  proflt  of  which 
he  has  been  deprived,  undertakes 
merely  to  secure  a  full  indemnity 
to  the  aggrieved  party,  and  does  not 
authorise  a  speculation  upon  the  de- 
fault of  the  other  contracting  party. 
Reading  v.  Donovan,  6  La.  Ann.  491. 

[c]  '  Applloatton»  of  inl*.— (1) 
Where  a  contract  to  furnish  a  news- 
paper publisher  with  partly  printed 
newspapers  containing  not  more  than 
a  certain  numlwr  of  columns  of  ad- 
vertisements is  broken  by  furnishing 
papers  containing  a  greater  amount 
of  advertising,  the  measure  of  dam- 
ages Is  not  the  amount  which 
would  have  been  charged  by  the 
publisher  according  to  his  regular 
rates  for  the  additional  space  oc- 
cupied by  the  advertising  matter,  but 
the  loss  shown  to  be  suffered  by 
reason  of  the  effect  of  the  breach 
upon  the  value,  circulation,  or  sala- 
bility  of  the  newspapers.  Baltzell  v. 
Moritz.  86  Ala.  123,  4  S-836.  (2)  In  a 
suit  for  breach  of  a  contract  to  hire 
and  use  a  livery  rig  to  transport  de- 
fendant to  a  certain  place,  a  Judg- 
ment for  ^  the  entire  contract  price 
was  excessive,  since  it  allowed  plain- 
tiff more  profit  than  he  could  have 
made  had  the  trip  been  made,  in 
which  event  he  would  have  been  un- 
der expense  for  the  driver  and  the 
return  trip,  together  with  the  loss 
of  the  use  of  the  team,  and  the  ordi- 
nary wear  to  the  rig  during  the  trip. 
Kilpatrick  v.  Inman,  46  Colo.  514,  106 
P  1080,  26  LRANS  188.  (3)  Under  a 
contract  between  the  owner  of  a  coal 
elevator  and  a  railroad  for  breach  of 
the  railroad's  contract  to  repair  a 
switch,  the  damages  recoverable  by 
the  owner,  who  was  himself  bound  to 
make  part  of  the  repairs,  should  be  re- 
duced by  the  sum  that  they  would 
have  cost  him.  Frankfort,  etc  R. 
Co.  V.  Jackson,  163  Ky.  534,  166  SW 
103.  (4)  Where  defendant  contract- 
ed with  plaintiff,  a  manufacturer  of 
cigarette  machines,  to  exhibit  a  model 
of  the  machine  at  an  exposition,  and 
failed  to  do  so,  and  wheii  plaintiff 
was  informed  of  defendant's  default, 
it  was  too  late  for  it  to  exhibit  the 
machine  Itself,  plaintiff  was  not  en- 
titled to  recover  the  amount  which 
it  would  have  cost  It  to  exhibit  the 
model  had  it  In  fact  exhibited  It. 
Winston  Cigarette  Mach.  Co.  v.  Wells- 
Whltehead  Tobacco  Co.,  144  N.  C.  421, 
57    SE   148. 

A.  Dicklnaon  v.  Hart,  142  N.  T. 
183,  36  NB  801;  Bernstein  v.  Meech, 
130  N.  T.  354,  29  NE  265;  Parr  v. 
Greenbush.  112  N.  T.  246.  19  NE  684 
[rev  42  Hun  232,  6  NTSt  112,  25 
NTWklyDlg  383];  Wakeman  v. 
Wheeler,  etc..  Mfg.  Co.,  101  N.  T. 
20^,  210,  4  NB  264,  64  AmR  676;  Ste- 
vens V.  Amslnck.  149  App.  Div.  220, 
133  NTS  815;  Herman  v.  William  B. 
Pierce  Co.,  105  App.  Dlv.  16,  93  NTS 
.413;  Baker  Transfer  Co.  v.  Mer- 
chants' Refrigerating,  etc.,  Mfg.  Co., 
12  App.  Dlv.  260,  42  NTS  76;  Ma--' 
v.  Breung,  120  NTS  98;  Bredemeler 
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be  laid  down  which  w^ll  in  all  eases  give  them  e£- 
feet.**  As  to  some  particular  classes  of  contracts, 
however,  the  law  has  prescribed  definite  standards 
by  which  the  damages  for  a  breach  may  be  admeas- 
ured,"' and 'where. such  rules  have  been  established 
they  must  be  applied,**  although  the  jury  may  have 
a  discretion  as  to  the  amount  to  be  awarded  within 
the  limits  prescribed  by  such  rules." 

Time  of  estimation.  The  rights  of  the  parties  in 
respect  to  a  breach  of  contract  become  fixed  at  the 
time  thereof."  Where  a  continuing  contract  is 
broken  by  a  repudiation  of  liability  under  it  during 
the  course  of  performance,  the  party  to  whom  per- 


formance is  due  may  sue  immediately  and  recover 
for  the  breach  of  the  entire  contract,**  and  in  case 
of  anticipatory  breach  of  a  continuing  contract,  the 
amount  of  damages  may  be  measured  by  the  entire 
period  of  the  contract,  notwithstanding  the  party 
asserting  damages  had  an  option  to  terminate  the 
contract  upon  a  stipulated  notice  shorter  than  its  un- 
expired term."*  Where  a  contract  is  to  be  per- 
formed in  installments,  the  damages  for  breach  must 
be  measured  as  of  the  time  at  which  each  install- 
ment is  due  and  not  as  of  the  time  at  which  per- 
formance ia  to  be  completed.^'^  Where  one  party 
to  a  contract  is  by  insolvency  disenabled  from  per- 


Paclflc  Supply  Co.,  64  Or.  576,  181  P 
312;  Iddlngs  v.  Equitable  Qas  Co.,  8 
Pa.  Super.  244;  Sixta  v.  Ontonagon 
Valley  Land  Co.,  1S7  Wis.  293,  147 
NW  1042. 

"He  has  been  deprived  of  his  con- 
tract, and  he  should  have  In  lieu 
thereof  its  value."  Wakeman  v. 
Wheeler,  etc.,  Mtg.  Co.,  supra. 

[a]  AppUostloBa  of  mle. — (1) 
Where  defendant  granted  to  plain- 
tiff a  certain  advertlslngr  prlvlleKe, 
for  which  a  third  person  subsequent- 
ly successfully  asserted  a  superior 
title,  defendant's  liability  in  dam- 
aares  was  the  value  of  the  privilege. 
May  V.  PoluhofC,  66  Misc.  546,  120 
NTS  827.  (2)  In  an  action  for  breach 
of  a  contract  which  constituted  plain- 
tiff sole  agent  to  make  sales  within 
a  defined  territory  at  ten  per  cent 
commission,  and  which  defendant  an- 
nulled before  the  end  of  the  term 
named  therein,  the  measure  of  dam- 
ages Is  the  value  of  the  contract,  and 
not  the  amount  of  commissions  that 
plaintiff  would  be  entitled  to  receive 
on  such  sales  as  were  made,  and 
also  on  tales  negotiated  before  the 
breach.  Pittsburgh  Gauge  Co.  v. 
Ashton  Valve  Co.,  184  Fa.  36,  89  A 
228. 

04.     Ala. — Brlgham   v.   Carlisle,   78 
Ala.   247,  56  AmR  28. 
.    Conn. — Lee  v.  Harris,  85  Conn.  212, 
214.    82    A    186. 

Iowa. — Galucha  v.  Naso^  147  Iowa 
109,   126  NW  146. 

Md. — ^Benson  v.  At  wood,  13  Md.  20, 
53,   71   AmD  611. 

Pa. — ^Hoy  ▼.  Gronoble,  84  Pa.  9,  75 
AmD  628. 

Wis. — Fo88  T.  Helneman,  144  Wis. 
146.   128  NW  881. 

"There  Is  no  unbending  rule  as  to 
the  evidence  by  which  such  compen- 
sation Is  to  be  determined.  In  some 
cases  the  sum  which  will  furnish 
such  compensation  may  properly  be 
ascertained  by  evidence  of  the  differ- 
ence In  the  value  of  the  property, 
upon  which  structures  are  to  be 
placed  or  repairs  are  to  be  made,  with 
and  withcut  such  repairs  or  strui- 
turea.  But  'the  object  of  the  parties 
ought  to  be  attained  as  nearly  as 
possible;  and  that  Is,  that  the  spe- 
cific act  agreed  to  be  done  should  be 
performed.  If  the  party  omits  to  do 
what  he  stipulated.  It  is  lust,  as  a 
reasonable  substitute,  that  he  should 
pay  the  precise  value  of  the  thing 
which  he  contracted  to  do;  such  value 
to  be  estimated  at  the  time  when  the 
act  in  question  should  have  been  exe- 
cuted.' Wells  V.  Abernethy,  6  Conn. 
222.  227.  Such  value  may  often 
properly  be  shown  by  proof  of  what 
It  would  cost  to  perform  the  omitted 
acts."     Lee  v.  Harris,  supra. 

[a]  XUnatratloas. — (1)  "The  suit 
Is,  not  to  recover  freight  actually 
earned,  according  to  the  charter- 
party,  but  damages  for  violation  of 
the  contract,  on  the  part  of  the 
freighters,  In  not  supplying  a  cargo. 
In  such  cases  the  law  leaves  the 
amount  to  be  ascertained  by  a  Jury, 
according  to  the  liberal  principles  of 
Interpretation  usually  applied  to  com- 
mercial contracts,  upon  considera- 
tion of  all  the  circumstances,  and 
of  the  real   Injury  sustained  by  the 


owners,  which  cannot  be  settled  prop- 
erly by  positive  rules."  Benson  v. 
Atwopd,  13  Md.  20,  63,  71  AmD  611. 
(2)  Losses  caused  by  a  seller's 
breach  of  contract  not  to  engage  In 
competition  with  the  business  sold 
cannot  ordinarily  be  exactly  deter- 
mined, the  jury's  estimate  of  reason- 
able compensation  to  the  Injured 
party  from  the  relevant  facts  being 
all  that  is  possible.  Qalucha  v.  Na- 
so,  147  Iowa  309,   126  NW  146. 

es.  SaauMTsa  for  breaoh  of  vt^ 
tionlar  ooatraota  see  Cross  references 
ante  p  708. 

ee.  U.  S.— Walker  V.  Smith,  28  P. 
Cas.  No.  17,086,  1  Wash.  C.  C.  152. 

Me. — Furlong  v.  PoUeys,  30  Me. 
491.   493,   50  AmD   635. 

Nebr. — ^Pazton  v.  Vaddonker,  1 
Nebr.  (Unoff.)  776,  96  NW  378. 

N.  Y. — Pollock  V.  Queens  Land, 
etc.,  Co.,  147  App.  Div.  E71,  132  NTS 
725. 

Pa. — McDowell  v.  Oyer,  21  Pa.  417. 

Bng. — Alder  v.  Keighley,  15  M.  & 
W.  117,  153  Reprint  785 


"When    the   law    has   prescribed   a    273  (holding  that  whatever  might  be 


rule  for  the  assessment  of  damages, 
that  must  be  applied,  instead  of  the 
more  general  rule  of  indemnity,  to 
determine  the  rights  of  the  partiei^." 
Furlong   v.    PoUeys,    supra. 

S7.  Batchelder  v.  Sturgla,  3  Cush. 
-(Mass.)  201,  206;  Peck  v.  Kansas  City 
Metal  Roofing,  etc.,  Co.,  96  Mo.  A. 
212,  70  SW  169;  MUlar  v.  Hilllard.  25 
S.  C.  L.  149. 

"The  rule  18,  that  tor  such  incum- 
brances as  a  covenantee  cannot  re- 
move, he  shall  recover  a  just  com- 
pensation for  the  real  Injury  result- 
ing from  the  Incumbrance.  Though 
It  Is  desirable  to  have  as  definite  and 
precise  rules,  upon  the  subject  of 
damages,  as  are  practicable,  it  seems 
Impossible  to  establish  any  more  pre- 
cise general  rule  in  this  class  of 
cases.  Cases  must  go  to  the  Jury  for 
an  assessment  of  damages  on  this 
general  principle,  and  with  such  In- 
structions, as  may  be  proper  and  ap- 
plicable to  the  circumstances  of  each| 
case."     Batchelder  v.   Sturgis,  supra. 

es.  Rablnowlta  v.  Apter,  90  Conn. 
1,  96  A  167;  Burleigh  v.  Overton,  173 
Ky.  70,  190  SW  472;  Jewett  v. 
Brooks,  134  Mass.  506;  McLennan  v. 
Church,  163  Wis.  411,  168  NW  78: 
Malueg  V.  Hatten  Lumber  Co.,  140 
Wis.  381,  122  NW^  1057.  But  com- 
pare Megraw  v.  Hamilton  Trust  Co., 
241  Pa.  444,  88  A  686  (holding  that  In 
an  action  for  breach  of  a  contract  to 
give  an  equity  In  encumbered  prop- 
erty as  security  for  a  debt  to  be 
Incurred  by  a  contractor  In  Improving 
the  property,  the  damages  recover- 
able were  fixed  by  the  value  of  such 
equity,  not  at  the  time  of  the  breach, 
but  as  subsequently  enhanced  by  the 
contemplated  Improvements,  although 
such  Improvements  were  completed 
by  another  than  the  contractor  con- 
templated). 

[a]  Applloatloa  of  rolsv— Where 
defendant  contracted  to  roof  a  certain 
building  and  guaranteed  the  quality 
of  the  work.  In  an  action  for  breach 
of  defendant's  warranties,  some  two 
years  thereafter,  evidence  as  to  the 
value  of  the  roofing  at  the  time  of 
trial  was  properly  rejected,  since  the 


proper  measure  of  damages  was  its 
value  when  ccnstructed,  and  not  at 
the  time  of  trial.  Duggleby  Bros.  v. 
Lewis  Roofing  Co.,  139  Iowa  432.  116 
NW  711. 

69.  Roehm  v.  Horst,  178  U.  8.  1, 
20  set  780,  44  L.  ed.  958  [aff  91  Fed. 
345,  33  CCA  550];  GUman  v.  Lamson 
Co.,  234  Fed.  507,  148  (XIA  273:  Ing- 
ham Lumber  Co.  v.  IngersoU,  93  Ark. 
447,  126  SW  139,  20  AnnCas  1002; 
Stoner-McCray  System  v.  Manhattan 
on  Co.,  176  Iowa  630,  166  NW  683; 
Schell  V.  Plumb,  55  N.  Y.  692  [aff 
16  AbbPrNS   19.   4fi  HowPr  11]. 

[a]  ApplloatiAa  of  nle, — On  re- 
covery against  a  corporation  for  the 
wrongful  termination  of  a  contract 
by  which  plaintiff  agreed  to  act  as 
counsel  for  defendant  for  a  term  of 
five  years  for  an  annual  fee,  which 
contract  had  been  partly  performed, 
plaintiff  was  entitled  to  recover  the 
present  value  of  what  would  have 
become  due  under  the  contract  If  it 
had  been  fully  performed.  GUman  v. 
Lamson   Co.,    234   Fed.    507,    148    CCA 


the  rule  in  Massachusetts  with  re- 
gard to  repudiation  of  a  contract  be- 
fore the  time  for  performance  had 
arrived,  the  rule  as  to  a  repudiation 
of  a  contract  which  has  been  partly 
performed  and  performance  of  which 
was  due  at  the  time  of  repudiation 
was  in  accord  with  the  rule  an- 
nounced by  the  United  States  su- 
pt-eme  court  In  Roehm  v.  Herat,  178 
D.  S.  1,  20  set  780,  44  L.  sd.  958). 

BspiuUatioB  of  contraot  ooaf  errlsr 
zlj^t  to  am*  see  Contracts  SJ  725-'732. 

70,  Central  Trust  Co.  v.  Chicago 
Auditorium  Assoc,  240  U.  S.  581,  3S 
set  412,  60  L.  ed.  811,  LRA1917B  680. 

71.  Roller  v.  Leonard,  229  Fed. 
607,  143  CCA  *29;  Recknagel  v.  Stein- 
way,  184  N.  T.  614,  77  NB  801  [mod 
105  App.  DIv.  661,  94  NTS  119]. 

[a]  Ulnstnrtloiu — ^Where  defend- 
ant was  obligated  by  his  contract 
with  plaintiff  to  pay  her  a  sum  an- 
nually, on  his  failure  to  pay  an  In- 
stallment plaintiff  was  not  entitled 
to  damages  In  one  sum  as  for  an  en- 
tire breach,  but  to  all  installmenta 
due  at  commencement  of  suit,  and 
entitled  to  maintain  future  actions 
for  Installments  to  accrue.  Reckna- 
gel V.  Stelnway,  184  N.  T.  614,  77  NE 
801  [mod  106  App.  DlV.  661,  94  NTS 
119]. 

[b]  AppUoatloii  of  na*. — Where 
plaintiffs,  engaged  In  buying  and  sell- 
ing oak  extract  used  In  tanning,  con- 
tracted with  defendant,  owning  a  mill 
for  the  making  of  such  extract,  to 
purchase  a  specified  number  of  bar- 
rels, the  dates  of  delivery  not  being 
fixed,  although  a  supplementary  con- 
tract provided  that  the  amount  aub- 
Ject  to  the  order  of  plaintiffs  should 
be  reported  weekly,  the  damages  arp 
properly  measured  by  dividing  the 
total  number  of  barrels  of  extract 
contracted  for  by  the  weekly  ontpat 
which  defendant  might  have  made 
had  he  acted  with  due  diligence,  thue 
ascertaining  the  total  number  of 
weeks  in  which  the  contract  was  to 
be  performed,  and  taking  the  differ- 
ence between  the  agreed  price  and 
the  average  weekly  market  price  dur- 
ing the  period  thus  ascertained,  and 


For  later  oasaa,  aeralopmaBta  and  ohaagw  in  the  law  see  cumulative  Aivnotatlone,  same  title,  page  and  note  namber. 
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fonmng  it,  his  liability  is  for  the  valne  of  the  con- 
tract to  the  end  of  the  term.**  In  cages  in  which 
a  recovery  may  be  had  for  prospective  damages, 
defendant  is  entitled  only  to  the  present  value  of  his 
contract,  and  proper  allowance  must  be  made  for 
the  fact  that  a  present  recovery  is  awarded  foi 
damages  which  will  have  accrued  only  at  some  fu- 
ture time."  So  a  proper  allowance  should  be  made 
for  the  possibility  of  fluctuations  in  market  values 
of  aU  cost  of  performance.** 

Contractual  Btipulationa.  Where  the  parties  to  a 
contract  have  agreed  upon  the  measure  of  damages 
for  its  breach,  such  agreement  will  ordinarily  be  en- 
forced," and  so  where  the  parties  to  a  contract  of 
sale  have  such  knowledge  of  special  circumstances 

then  multlplyliiK  such   difference  by 
the  number  of  barrels  not  delivered. 


affecting  the  qnestion  of  damages  as  that  it  may  be 
fairly  inferred  that  they  contemplated  a  particular 
rule  for  estimatii^  them  and  entered  into  the  con- 
tract on  that  basis,  that  rule  should  be  adopted.** 
In  determining  the  actual  damages  sustained  from  a 
breach  of  contract,  the  courts  will  not  look  to  a 
liquidated  damage  clause  where  such  provision  has 
become  unenforceable.'" 

Oonsideration  as  measure  of  damages.  Damages 
for  breach  of  contract  cannot  as  a  general  rule  be 
measured  by  the  consideration  for  the  contract  but 
are  to  be  determined  iy  the  value  of  the  thing  con- 
tracted for.'*  So,  where  a  special  contract  is  en- 
tirely executory,  the  measure  of  damages  is  ordi- 
narily the  difference  between  what  was  to  be  paid 


Roller  V.  Iieonard;  229  Fed.   SOT,  143 
CCA  6Z9. 

79.  Pennsylvania  Steel  Co.  v.  New 
York  City  R.  Co.,  216  Fed.  468,  132 
CCA  518. 

73.  Wilkinson  v.  Dunbar,  149  N.  C. 
20,   82    SB    748, 

[a]  XUsBtntlea. — On  a  breach  ot 
u>  agreement  to  pay  a  certain  sum 
for  cuttlns  and  hanllnB  timber, 
while  the  measure  of  the  damages 
accruing  up  to  the  time  of  the  breach 
would  be  the  difference  between  what 
was  agreed  to  be  paid  and  the  cost 
of  performance,  where  It  appeared 
that  the  contract  would  have  required 
rome  years  after  Its  breach  to  com- 
plete performance,  the  proper  meas- 
ure of  the  prospective  damages  aris- 
ing after  the  breach  would  be  the 
present  value  of  the  difference  be- 
tween the  contract  price  and  the  cost 
of  performance.  Wilkinson  v.  Dun- 
bar. 149  N.  C  20,  «2  SB  748. 

74.  Wilkinson  v.  Dunbar.  149  N. 
C.  20,  82  SS  748. 

[a]  arldsnosiF— In  an  action  for 
present  and  prospective  damages, 
arialng  from  defendant's  breach  of  a 
contract  to  pay  plaintiff  so  much  per 
Ihouaand  feet  for  cutting,  and  de- 
livering timber,  since  the  prospective 
damages  should  be  determined  on  the 
basis  of  the  values  at  the  time  of 
the  breach,  it  was  error  to  admit  tes- 
timony that  the  cost  of  logging  after 
the  breach  had  increased,  although 
•  the  fact  that  the  market  will  fluctuate 
aa  to  the  cost  of  labor,  etc.,  may  be 
considered  generally  In  estimating 
the  prospective  damages.  Hawk  v. 
Pine  Lumber  Co.,  149  N.  C.  10,  82  SE 
tii. 

n.  U.  8. — Catterltn  v.  Voney,  177 
Fed.  537;.E}vBns  v.  Blakeney.  8  F. 
Cas.  No.  4,553,  1  Cranch  C.  C.  126  [aff 
2  Cranch    185.    2    L.'  ed.    2481. 

Aris.— Dennis  v.  U.  S.,  6  Aris.  213, 
S2  P  353. 

Conn. — Tyler  v.  Marsh,  1  Day  1. 

Ill— Chicago  V.  Sexton,  115  111.  230, 
2  NB  263:  Dobbins  v.  Hlgglns,  78 
in.  440;  FolUott  V.  Hunt,  21  111.  664; 
Goodyear  Shoe  Mach.  Co.  v.  Selc,  51 
III.  A.  390  [aff  167  III.  186.  41  NE  626. 

Ind. — Brown  v.  Maulsby,  17  Ind. 
10. 

Iowa. — ^Boyl  v.  Midland  Lyceum 
Bureau.  157  Iowa  578.  138  NW  384; 
White  v.  Miller.  105  NW  993;  Bush 
V.  Chapman,   2  Greene   549,   561. 

Kan. — Henshaw  v.  Smith,  171  P 
(16. 

La. — Oartner  v.  Richardson,  128  La. 
194.  48  S  886. 

Mass. — ^Leland  v.  Stone,  10  Haas. 
459. 

Uich.— Webber  v.  Randall,  89  Mich. 
531,  50  NW  877.  See  Knowlson  v. 
Plehl,  130  Mich.  597.  90  NW  415  (hold- 
ing the  contract  not  to  show  such 
Sfrreement). 

Minn. — Nostdal  v.  Horehart,  132 
Minn.  851.  167  NW  684. 

Mo.~Hax  V.  Hax,  84  Mo.  A.  306. 

Nebr. — Sycamore  Marsh  Harvester 
Co.  V.  Sturm,  13  Nebr.  210,  IS  NW 
202. 

M.  J.— Whitfield  V.  Levy.  35  N.  J. 
L  149;  Munn  v.  Americana  Co.,  82  N. 


J.  Bq.  423,  89  A  629. 

N.  T. — McCready  v.  I/lndenbom, 
172  N.  T,  400.  66  NE  208  (aff  63  App. 
Div.  106,  171  NTS  2651:  Thomson- 
Houston  Electric  Co.  v.  Durant  Land 
Impr.  Co.,  144  N.  T.  34,  39  •  NE  7; 
Trinity  Church  v.  Hlgglns,  48  N.  T. 
532  [rev  27  N.  Y.  Super.  l];^Llsk  V. 
Sherman,   25  Barb.   433. 

N.  C. — Carmlchael  v.  Southern  Bell 
Tel.,  etc.,  Co.,  157  N.  C  21,  72  SB 
619.  89  LRANS  651,  AnnCasl»lSB 
1117. 

Oh.— Doollttle  V.  McCuUough,  12 
Oh.  St.  360;  Courder  v.  Orabam,  1 
Oh.  330.  See  National  Milling  Co.  v. 
Craft,  23  Oh.  Clr.  Ct.  N.  S.  615  (hold- 
ing the  contract  not  to  provide  the 
measure).  - 

Or. — Louis  V.  Brown,  7  Or.  326; 
Zachary  v.  Swanger,  1  Or.  92. 

Pa. — Dunham  v.  Haggerty,  110  Pa. 
660,   1  A  667. 

S.  C. — ^Ancrum  v.  Camden  Water, 
etc.,  Co.,  82  8.  C.  284,  64  SB  161,  21 
LRANS  1029.    ' 

Tenn. — McWhirter  v.  Douglas,  1 
Coldw.  591. 

Tex. — Ekiultable  Mortg.  Co.  v.  Wed- 
dington,  2  Tex.  Civ.  A.  873,  21  SW 
676. 

Vt.— Jackson  v.  Hunt,  76  Vt.  284,  66 
A  1010. 

Wash. — Star  Pub.  Co.  v.  Knosher, 
62  Wash.  216,  lis  P  669:  Childs  Lum- 
ber, etc,  Co.  v.  Page,  32  Wash.  260, 
73   P   363. 

Wis.— Nash  V.  Hoxle,  69  Wis.  384, 
18   NW   408. 

Eng. — Alder  v.  Kelghley,  16  M.  ft 
W.  117,  IBS  Reprint  785. 

"If  a  plaintiff  sua  on  a  written  or 
special  contract,  so  as  to  make  It 
the  basis  of  his  action.  It  must  regu- 
late his  right  to  recover,  as  well  as 
the  amount."  Bush  v.  Chapman,  su- 
pra. 

[al  Xllnstzatloiia. — (1)  Where  a 
contract  between  a  lecturer  and  a  ly- 
ceum  bureau  provided  that,  where 
loss  was  sustained,  the  lecturer 
should  receive  no  salary,  he  met  the 
full  requirements  of  the  contract  by 
claiming  no  salary  for  an  engagement 
which  he  failed  to  Oil,  and  the  bureau 
was  not  entitled  to  recover  damages 
sustained  by  It  from  such  failure. 
Boyl  v.  Midland  Lyceum  Bureau,  157 
Iowa  578,  1S8  NW  384.  (2)  Where, 
In  a  contract  for  sale  of  lumber,  it 
was  stipulated  that  on  default  the 
buyer  should  buy  elsewhere  at  the 
cheapest  prices  and  the  seller  should 
refund  the  difference  the  stipulation 
Axes  the  measure  of  damages  and  the 
mode  of  ascertaining  the  amount,  and 
the  buyer,  not  electing  to  purchase 
lumber  to  supply  shortages  in  deliv- 
ery, cannot  recover  loss  of  profits. 
Gartner  v.  Richardson,  123  La.  194,  48 
S   886 

[b]  °  OoBtzaot  held  not  to  flx  bmmi- 
or*. — Failure  to  furnish  sufficient  wa- 
ter for  Irrtiration.  Raywood  Rice  Ca- 
nal, etc.,  Co.  V.  Langford,  32  Tex.  Civ. 
A.   401,   74   SW   926. 

Uqiiidatod  damafea  see  infra  {{ 
231-267. 

78.  Blagle  Tube  Co.  v.  Edward  Barr 
Co.,  16  Daly  212,  10  NTS  113  [clt 
Booth  v.  Spuyten  Duyvll  Rolling  Mill 
Co.,   60  N.    Y.    487]. 


7^.  United  Engineering,  etc.,  Co. 
V.  U.  8.,  47  Ct.  CI.  489.  But  see  Elr 
ston  V.  Roop,  133  Ala.  331,  32  S  129 
(holding  that  a  provision  for  liqui- 
dated damages,  although  construed  to 
be  In  fact  for  a  penalty,  was  In  the 
absence  of  any  other  evidence  suffi- 
cient to  authorise  a  finding  of  dam- 
age to  the  amount  stipulated). 

78.  Arls. — ^Warren  Co.  v.  Hanson, 
17  Ariz.  262,  269,  160  P  .238  [quot 
Cyc]. 

Cal. — ^Rayner  v.  Jones,  90  Cal.  78, 
27  P  24. 

Iowa. — (Joodpaatar  v.  Porter,  11 
Iowa  161. 

Minn. — ^Browne  v.  St.  Paul  Plow 
Works,  62  Minn.  90.  64.  NW  66. 

Mo. — ^Fenton  v.  Perkins,  3  Mo.  23. 

N.  J. — Rutan  V.  Hlnchman,  29  N. 
J.  L.  112. 

N.  T.— Pritchard  v.  Pritohard.  146 
App.  Dlv.  609,  181  NTS  674. 

Pa. — Bash  V.  Bash,  •  Pa.  260;  Jack 
V.  McKee,  9  Pa.  285;  Malaun  v.  Am- 
mon,  1  Grant  123. 

Wash. — Commercial  Inv.  Co.  v.  Na- 
tlonal  Bank  of  (3ommeroe,  36  Wash. 
287.  293,   78  P  910. 

"The  consideration  paid  is  rarely, 
if  ever,  the  measure  of  damages  for 
the  breach  of  a  covenant.  The  fun- 
damental idea  of  damages,  in  all 
such  cases,  is  compensation  for  the 
injury  suffered,  and.  be  this  greater 
or  less  than  the  consideration  paid 
to  secure  the  covenant,  it  Is  the 
amount,  and  the  only  amount,  that 
can  be  recovered  because  of  a  breach 
thereof."  (Commercial  Inv.  Co.  v.  Na- 
tional Bank  of  (Commerce,  supra. 

[a]  AmIlMtloas  of  xols^— (1> 
Where  plaintiff  conveyed  certain  land 
to  defendant  in  consideration  of  de- 
fendant's agreement  to  fill  'a  certain 
tank  belonging  to  plaintiff  .with  wa- 
ter at  fixed  Intervals  and  defendant 
failed  to  perform,  plaintiff's  meas- 
ure of  damages,  accruing  after  ter- 
mination of  the  contract  by  Institu- 
tion of  suit,  is  the  reasonable  value 
of  the  use  of  the  land  and  privileges. 
Gulf,  etc..  R.  Cto.  V.  Dunman,  86  Tex. 
176.  19  SW  1073.  (2)  Where  defend- 
ant purchased  plaintiff's  electric  car 
plant  under  a  contract  providing  for 
the  Immediate  payment  of  a  certain 
sum,  and  that  defendant  should  in- 
stitute a  competitive  test  of  the 
storage  battery  systems  of  plaintlfT 
and  of  defendant,  and  that  If  plain- 
tiff's system  equaled  defendant's,  de- 
fendant should  pay  one  hundred  thou- 
sand dollars  more,  and  should  pay 
one  hundred  and  fifty  thousand  dol- 
lars more  if  plaintiff's  system  was 
five  per  cent  better  than  defendant's, 
three  hundred  thousand  dollars  more 
If  it  was  ten  per  cent  better,  and  five 
hundred  thousand  dollars  more  if  It 
was  twenty  per  cent  better  and  de- 
fendant violated  the  contract  by  re- 
fusing to  make  the  test,  the  measure 
of  plaintiff's  damage  was  not  the 
maximum  amount  which  might  have 
been  paid  If  the  test  had  been  made, 
but  such  sum  as  the  proof  might 
show  plaintiff's  rights  under  the  con- 
tract to  be  worth.  Hopedale  Electric 
Co.  v.  Electric  Storage  Battery  Co..  96 
App.  Div.  344,  89  NTS  325  [aff  184 
N.   T.   356.   77   NE   394]. 
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by  plaintiff  and  the  value  of  that  which  was  to  be 
done  by  defendant.^*  However,  where  the  character 
of  the  contract  is  snch  that  it  admits  of  no  other 
method  of  admeasurement,  the  price  which  is  agreed 
to  be  paid  may  be  adopted  as  the  measure  of  dam- 


Oonsideratioix  eacecnted.  Where  the  consideration 
is  executed  upon  the  part  of  plaintiff,  however,  he 
may  under  certain  circumstances  have  a  right  to 
disaffirm  the  contract  owing  to  defendant 's  breach  •* 
and  to  sue  to  recover  the  consideration  paid.*'  So 
when  one  party  refuses  to  perform  after  the  other 
party  has  transferred  property  **  or  performed  serv- 
ices,** or  parted  with  other  consideration,"'  under 
the  contract  the  party  not  in  default  is  entitled  to 
recover  th6  value  of  these. 

Expenses  in  iiToiding  loss.  Where  a  party  in- 
jured by  breach  of  a  contract  may  by  the  use  of  rea-* 
sonable  exertion  or  reasonable  expense  arrest  the 
loss  caused  by  such  breach,  it  has  been  held  that  the 
measure  of  his  damages  is  the  amount  of  such  ex- 


pense,** ti^ther  with  the  loss,  which,  notwithstand- 
ing his  exertions,  is  incurred.*^ 

By  statute  in  some  jurisdictions  the  measure  of 
damages  for  breach  of  an  obligation  arising  from 
contract  ia  the  amount  which  will  compensate  tbe 
party  aggrieved  for  all  the  detriment  proximately 
caused  thereby  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  therefrom."  This 
is  in  effect  a  statutory  enactment  of  tbe  eommon- 
law  rule  that  the  natural  and  probable  consequences 
of  a  breach  of  contract  form  recoverable  elements 
of  damage." 

Where  a  tort  ia  waived  and  an  action  is  brought 
in  contract,  the  measure  of  damages  is  governed  by 
the  rule  applicable  to  actjons  in  contract."* 

[J  169]  (2)  Part  Performance.  Where  there 
has  been  a  failure  to  complete  performance  of  a 
contract  according  to  its  terms,  the  measure  of 
damages  ordinarily  is  the  reasonable  cost  of  com- 
pletion "■  or,  where  the  consideration  remains  execu- 
tory upon  the  part  of  plaintiff,  the  difference  be- 


[b]  XUvatnrtloBS.— (1)  Where  a 
father  furnished  to  a  aon  the  pur- 
chase price  for  real  estate  purchased 
by  the  son,  on  condition  that  the  son 
should  furnish  him  with  a  home  for 
life,  and  .the  son  admitted  the  con- 
tract and  its  terms,  but  breached 
It,  and  also  retused  to  reduce  the  con- 
tract to  writing  as  agreed  to,  the 
daroaKes  recoverable  were  those  re- 
sulting from  a  failure  of  the  son 
to  perform,  and  the  father  could  not 
obtain  a  return  of  the  money  fur- 
nished. Pritchard  v.  Pritchard,  146 
App.  Div.  B09,  131  NTS  674.  (2) 
Where,  as  part  of  a  settlement  be- 
tween plaintiff  and  defendant  bank, 
the  latter  agreed  to  cancel  ^11  plaln- 
tlfTs  obligations  to  it,  to  return  cer- 
tain collateral,  to  accept  a  deed  to 
certain  real  property  and  assume  and 
pay  off  the  mortgage  indebtedness 
thereon,  and  neither  to  sue  plaintiff 
Itself  on  the  indebtedness  nor  per- 
mit plaintiff  to  be  sued  on  account  of 
the  mortgages,  etc.,  on  defendant's 
breach  of  one  of  such  conditions, 
plaintiff  was  entitled  to  recover  only 
the  actual  damages  sustained,  with- 
out reference  to  the  consideration  fot 
the  contract.  Commercial  Inv.  Co. 
V.  National  Bank  of  Commerce,  36 
Wash.   287,   78   P   910. 

79.  Doran  v.  Qllreath,  196  Ala.  377, 
72  S  94:  -Grlffln  v.  Ogletree,  114  Ala. 
343,  21  S  488;  Anderson  v.  Brammer, 
4  Ala.  A.  596,  58  S  941;  Warner  v. 
McLay,  (Conn.)  103  A  113;  Royalton 
V.  Royalton,  etc..  Tump.  Co.,  14  Vt. 
311;  £^8tern  R.  Co.  v.  Tuteur,  127 
Wis.   382.   105  NW  1067. 

ao.  Coffee  V.  Melggs.  9  Cal.  363; 
Baldwin  v.  Bennett,  4  Cal.  392;  In- 
ternational Text-Book  Co.  v.  Martin, 
82  Nebr.  403,  117  NW  994. 

[a]  Apidloatlona  «f  roleu— (1)  In 
an  action  to  recover  the  consideration 
paid  defendant  to  move  plaintiff's 
barn  after  defendant's  failure  of  per- 
formance by  reason  of  the  burning  of 
the  barn,  the  measure  of  damages  is 
what  it  would  have  cost  defendant  to 
have  moved  it.  Jones-Qray  Constr. 
Co.  V.  Stephens,  167  Ky.  765,  181  SW 
659.  <2)  On  breach  of  contract  to 
take  a  course  in  a  correspondence 
school,  the  measure  of  damages  Is 
the  entire  consideration  agreed  to  be 
paid  for  such  course.  International 
Text-Book  Co.  v.  Martin,  92  Nebr. 
430,  138  NW  582.  But  see  Dulude  v. 
Jutras,  18  Que.  Super.  327  (holding 
that,  where  plaintiff  agreed  to  give  a 
course  of  lessons  in  the  cutting  work 
of  a  tailor  to  defendant  who  was  to 
pay  the  sum  by  installments  during 
the  course,  plaintiff,  on  refusal  of 
defendant  to  continue  with  the  les- 
sons, could  recover  from  defendant 
only  the  price  of  the  lessons  which 
he   had   actually   given   and   not   the 


price  of  the  whole  course).  (3) 
Where  defendant  agreed  to  sink  an 
oil  well  In  consideration  of  the  aa- 
slgrnment  of  oil  leases  and  value  lo 
sink  the  well,  it  was  required  to  re- 
store the  consideration,  which  was 
measured  by  the  value  of  the  leases 
at  the  time  that  they  were  trans- 
ferred to  defendant,  although  they 
had  subsequently  become  almost 
valueless.  Henry  Oil  Well  v.  Head, 
(Tex.    Civ.   A.)    163   SW   311. 

Bl.     Bee  Contracts  {(  661-669. 

ea.  Wilkinson  v.  Ferree,  24  Pa. 
190;  Weschler  v.  Buffalo,  etc..  Tract. 
Co.,  61  Pa.  Super.  92.  '  See  Muskogee 
Co.  V.  Yahola  Sand  Co.,  (Okl.)  159 
P  898    (recognizing  rule). 

[a]  AvpUcation  of  na«<— An  ac- 
tion on  an  implied  contract  to  pay 
for  an  Ice  box,  title  to  which  plaintiff 
transferred  to  defendant  -tor  services 
which  he  failed  to  perform,  Is  in  re- 
scission'of  the  I  contract  because  of 
refusal  of  performance  by  defend- 
ant, who  therefore  retained  the  con- 
sideration without  consideration,  and 
is  on  the  implied  promise  to  return 
it,  and,  if  plaintiff  prevails,  he  is  en- 
titled to  It  or  its  value,  which  is  not 
the  arbitrary  value  agreed  on  by  the 
parties,  but  the  actual  value  thereof, 
and  hence  It  is  error  to  exclude  de- 
fendant's evidence  of  its  actual  value. 
Tabak  v.  Fettner,  139  App.  Div.  248, 
123    NTS    982. 

Bight  to  wfilafl  aad  ■«•  for  eon- 
•ld«nttlo>  see  Contracts  if  661-669. 

83.  Elastman  v.  Dunn,  34  R.  I. 
416.    83   A    1057. 

84.  Eastman  v.  Dunn,  34  R.  I. 
416.  83  A  1067;  Slxta  v.  Ontonagon 
Valley  Land  Co.,  157  Wis.  293,  147 
NW  1042;  Briggs  v.  Newswander, 
32  Can.  S.  C.   406.  ^ 

85.  Kinney  v.  Pudney,  46  HowPr 
(N.  T.)  268. 

86.  Ark. — Toung  v.  Herman,  96 
Ark.  78,   131   SW  62,  34  LRANS  977. 

C^l. — Mabb  V.  Stewart,  147  Cal. 
413.  81   P  1073.    • 

Colo. — Roberts  v.  Lehl,  27  Colo.  A. 
351,    149   P   851. 

Iowa. — ^Kelley,  etc.,  Co.  v.  Hart- 
Parr  Co.,  137  Iowa  713.  115  NW  490. 

Kan. — Holly  v.  Neodesha,  88  Kan. 
102,   127  P  616. 

Ky. — Kelley  v.  Louisville,  etc.,  R. 
Co.,  145  Ky.  398,  140  SW  557;  Ha»- 
llp  V.  Austin,  12  Ky.  Op.  117. 

Mass. — C.  W.  Hunt  Co.  v.  Boston 
El.   R.  Co..  199  Mass.  220.  86   NK  446. 

Minn. — PrudoeU  v.  Randall,  108 
Minn.  185.  121  NW  913. 

Mo. — Craig  v.  McNlchols  Furniture 
Co..    (A.)    187   SW   793. 

N.  Y. — Spinner  v.  Dutton,  77  Misc. 
112,  136  NTS  1031;  Elfenbeln  v.  Ab- 
bondanza,  64  Misc.  176,  118  NTS 
1073. 

See  Woodward  v.  Qeorge  N.  Pierce 


Co.,  147  111.  A.  339. 

[a]  ZUnBtmtioBa. — (l)  Where  a 
party  to  a  contract  to  furnish  build- 
ing material  within  a  reasonable 
time  fails  to  do  so,  the  other  partj 
may  procure  the  material  eloewhen 
at  the  best  prices  obtainable,  and  tli« 
difference  in  price  is  the  measure  of 
damages.  Kelley.  etc.,  Co.  t.  Hart- 
Parr  Co.,  137  Iowa  713,  115  NW  49(1. 
(2)  Where  a  party  to  a  contract  ia  In 
default  in  not  furnishing  to  the  ad- 
verse party  the  thing  contracted  for, 
the  adverse  party  may  procure  tbe 
same  in  any  reasonable  way  at  tbe 
expense  of  the  delinquent,  and  all 
sums  BO  expended  may  be  recovered 
as  the  damages  suffered,  and  where 
the  exact  thing  called  for  by 
the  contract  Cannot  be  obtained 
by  the  adverse  party  he  can 
procure  at  the  expense  of  the  delin- 
quent what  under  the  Circumstances 
reasonably  amounts  to  tbe  next  best 
thing.  C.  W.  Hunt  Co.  v.  Boston  El. 
R.  Co..  199  Mass.  220,  85  NE  446.  (J) 
Where  a  vendor  fails  to  have  an  in- 
surance policy  changed  to  the  pur- 
chaser's name  in  compliance  with  bis 
contract,  the  damages  are  the  amount . 
of  a  premium  on  a  similar  policy. 
Elfenbeln    v.    Abbondanaa,    64    MUc 

176,  118   NTS   1073.  '^ 

87.  Williams   V.  Arnold.   139  Wla 

177,  120    NW   824. 

88.  See  statutory  provisions;  and 
Meyers  v.  Bender,  46  Mont.  497,  12> 
P  330,  AnnCasl916E  245;  Horton  t. 
Sherwln,  (Okl.)  164  P  469;  Marker  t. 
Glllan.  (Okl.)  154  F  351;  Kuykendall 
v.  Caldwell,  (Okl.)  153  P  874;  South- 
western Cotton  Seed  Oil  Co.  v.  Strib- 
ling,    l&^Okl.    417,    89   P    1129. 

89.  Hayes  v.  Cooley,  13  N.  D.  tOt. 
100   NW   250. 

Vatoral  aad  probable  oOBasqusaoM 
of  bras«h  of  ooattmot  see  supn  H 
76-80. 

90.  See  Actions  {169. 

91.  U.  S.— Baer  v.  Slelcher.  153 
Fed.  129,  82  CCA  281. 

Ark. — ^Plunkett  v.  Meredith,  72  Arlt 
3,  77  SW  600. 

Cal.-»Connell  v.  Hlggins.  170  CaL 
541,  150  P  769. 

Ida. — Boise  City  v.  National  Surety 
Co..   166  P  llSl. 

Mass.— Hebb  v.  Welsh.  186  Uass. 
33i,   70   NE   440. 

Mich.— Nester  v.  Swift,  50  Micb. 
42,  14  NW  692. 

Minn. — Carll  v.  Seymour,  26  Mina 
276,   3   NW    348.  „ 

Nebr. — Von  Dorn  v.  Mengedobt.  41 
Nebr.  625,  59  NW  800. 

N.  T. — New  Tork  v.  Second  A«- 
R.  Co..  102  N.  T.  572.  7  NE  90»,  56 
AmR  839;  Kennedy  v.  Walker.  Id' 
NTS    95.  ,      . 

W.  Va.— Dillon  v.  Suburban  Und 
Co.,  73  W.  Va.  363,  80  SE  471. 


For  later  oaaes,  dsrelopmeBts  and  chaBgaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  169-170] 


DAMA0E8 


[17  C.  J.]     853 


tween  such  cost  and  the  contract  price  for  comple- 
tion according  to  the  contract.**  Where  part  per- 
formance of  a  contract  relating  to  land  has  resulted 
in  injury  to  the  land,  the  owner  may  recover  the 
reasonable  cost  of  remedying  such  injury.** 

Severable  contract.  Where  there  is  an  entire  con- 
tract for  the  performance  of  services  upon  one  part 
and  payment  therefor  in  installments  upon  the 
other,  the  obligation  to  pay  for  each  installment 
being  an  independent  covenant,  the  party  to  whom 
pajnuent  is  due  cannot,  upon  mere  failure  to  pay  an 
installment,  abandon  performance  and  recover  prof- 
its which  he  would  have  made  by  continuance  of  per- 
formance as  damages,  but  his  recovery  is  limited 
to  the  installments  due  at  the  time  of  suit.** 

Tennination  by  consent.  Where,  after  part  per- 
fonnance  of  a  contract  to  furnish  work  and  ma- 
terials, it  has  been  terminated  by  mutual  consent, 
the  measure  of  the  recovery  by  the  person  furnish- 


ing labor  and  materials  is  the  proportion  of  the  con- 
tract price  corresponding  to  the  ratio  of  the  value 
of  the  labor  and  materials  actually  furnished  to  the 
total  cost  of  the  work  when  completed  according 
to  the  contract.** 

[(  170]  (3)  Defective  Performance.**  Whil;  in 
determining  the  measure  of  damages  for  defective 
pbrformadce  of  a  contract,  different  elements  are 
proper  for  consideration  in  different  cases,  accord- 
ing to  the  nature  of  the  defect,*''  as  a  general  rule, 
the  measure  of  damages  is  the  difference  in  value 
'  between  what  is  tendered  as  performance  and  what 
is  due  as  performance  under  the  contract.**  In  case 
what  is  tendered  is  of  no  value  or  is  unsuitable  for 
the  purpose  contemplated  by  the  contract,  the  meas- 
ure of  damages  may  be  the  amount  required  to 
remedy  the  defect  '*  together  with  compensation  for 
loss  by  delay,*  if  snch  loss  in  fact  has  been  oeca- 


[a]  Apalle»tloa  of  rala.^-'Where  a 
ritr  completed  the  construction  of 
waterworks  after  the  contractors  had 
failed  to  carry  out  their  contract, 
as  it  had  a  right  to  do  under  such 
contract,  in  a  suit  by  the  city  on  the 
contractors'  bond,  it  was  held  that  a 
charge  was  properly  made  for  the 
■oervlcea  of  men  permanently  In  the 
employ  of  the  city,  they  having  done 
much  extra  work  for  which  the  con- 
tractors would  have  had  to  pay  an 
equal  amount,  and  that  sums  of 
money  paid  in  settlement  of  claims 
for  damages  from  blasting,  etc.,  were 
chargeable,  althoigh  no  notice  was 
given  to  the  contractors  before  set- 
tling. Newton  v.  Devlin,  134  Mass. 
4$0. 

OoaiplctloA  of  talUlar  eoatiaot  by 
owaw  see  Building  and  Construction 
Contracts  {  151. 

M.  U.  S. — Smith  V.  Copiah  Coun- 
ty. 239  Fed.  425  [aft  23S  Fed.  432.  163 
CCA  4151. 

Ark. — Northern  Const!-.  Co.  v. 
Johnson,  201  SW  BIO;  Thomas  v. 
Jackson,   105    Ark.    353.    151    SW   521. 

Cal. — Connell  v.  Higgins,  170  Cal. 
ri41,  150  P  7TO;  Dunne  Inv.  Co.  v. 
Empire  State  Surety  Co.,  27  Cal.  A. 
:!0g,  150  P  405.  411. 

Iowa. — Smith  v.  Bristol,  S3  Iowa 
14. 

Ky— Corbln  Oil.  etc..  Co.  v.  Mull, 
123  Ky.   763,  97   SW  885,  30  KyL  91. 

Mo. — Kennett  v.  Katz  Constr.  Co., 
202  SW  558. 

N.  T. — Cody  V.  Turn  Vereln,  1J7 
N.  Y.  «07.  <0  NE  1108  [afC  48  App. 
Div.  279,  (4  NTS  219];  Brown  v. 
Mader,  120  App.  Div.  515,  105  NTS 
TO;  National  Contracting  Co.  v.  Hud- 
son River  Water  Power  Co.,  118  App. 
Div.  6«5,  103  NTS  641  [rev  on  other 
grounds  192  N.  Y.  209,  84  NB  965]; 
Pelrce  v.  Cornell.  117  App.  Div.  66, 
102  NTS  102;  Amsterdam  Bldg.  Co. 
V.  Nllsson,  171  NTS  S91;  Jacobs  v. 
Mandel,   104   NTS   721. 

Or. — Savage  v.  Glenn,  10  Or.  440. 
■    Pa. — Shires -v.  O'Connor,  4  Pa.  Su- 
per. 465,  4  WklyNC  388. 

Tex. — Franks  v.  Harkneas,  (Civ. 
A.)  117   SW   918. 

Wash. — Carroll  v.  Calne,  27  Wash. 
402.  87  P  998. 

W.  Va. — Dillon  v.  Suburban  Liand 
Co.,  73  W.   Va.   363,  80   SE  471. 

Alta. — Fidelity  Oil,  etc.,  Co.,  Ltd.,  v. 
Janse  Drilling  Co.,  Ltd.,  9  Alta.  L. 
439,  27  DomLR  651,   34  WeatLR   370. 

93.  Smith  V.  Los  Angeles,  etc.,  R. 
Co.,   98   Cal.    210,    33    P   53. 

94.  United  Press  Assoc,  v.  Na- 
tional Newspaper's  Assoc,  227  Fed. 
193  frev  on  other  grounds  237  Fed. 
m,  150  CCA  429,  where  the  court 
held  it  unnecessary  to  decide  the 
point]. 

98.  Connolly  v.  Sullivan,  173  Mass. 
1,  53  NB  148. 

96.  Bi— nil  of  boildlsc  ootttimot 
we  Building  and  Construction  Con- 
tracts (  149. 

97.  Wblte  v.  McLaren,  151  Mass. 


563,   24  NE  911. 

Partiovlar  kiada  of  coBlnwt*  see 
infra   ti    173-179. 

98.  Ala. — Converse  Bridge  Co.  v. 
Geneva  County,  168  Ala.  432.  58  S 
196;  Fleming  v.  Lunsford,  163  Ala. 
540.  60  S  921. 

Qa. — Small  v.  Lee,  4  Oa.  A.  396,  61 
SB  831.  , 

Ind. — Sunman  v.  Clark,  120  Ind. 
142,   22  NE  118. 

Ky.— Klelderer  v.  Aldrtdge,  180  Ky. 
638,  170  SW  23;  Culbertson  v.  Ash- 
land Cement,  etc.,  Co.,  144  Ky.  614, 
139  SW  792;  Hartford  Mill  Co.  v. 
Warehouse  Co.,  121  SW  477;  Forbes 
V.  Hunter,  102  SW  246,  31  KyL  285; 
Cane  v.  Bergen,  3  Ky.  Op.  84. 

Mass. — Pelatowski  v.  Black,  213 
Mass.  428.  100  NE  831;  White  v.  Mc- 
Laren, 151  Mass.  553,  24  NB  911; 
Wiley  V.  Athol,  150  Mass.  426,  23  NE 
311,  6  LRA  342;  Norway  Plains  Sav. 
Bank  v.  Moors,  134  Mass.  129;  Moul- 
ton  V.  McOwen,  103  Mass.  587. 
'  Mich. — White  V.  Brockway,  40 
Mich.   209. 

N.  Y.— Mack  V.  Snell,  140  N.  T.  193, 
35  NE  493,  37  AmSR  534;  Barretts, 
etc..  Dyeing  Establishment  Co.  v. 
Wharton,  101  N.  Y.  631,  4  NE  344; 
Westinghouse  v.  Remington  Salt  Co., 
116  App.  Div.  128,  101  NTS  303  [aft 
189  N.  T.  515  mem,  81  NB  766);  Ol- 
sen  V.  Henderson,  113  App.  Div.  676, 
99  NTS  917;  Walter  v.  Hangen,  71 
App.  Div.  40,  75  NTS  683;  Morton  v. 
Harrison,  52  N.  T.  Super.  305;  Em- 
merich V.  Chegnay,  46  Misc.  456,  92 
NTS  336;  Woltag  v.  Relchgott,  156 
NTS  133;  Chaityn  v.  Stock,  120  NY8 
89;  Miller  v.  Levy,  104  NTS  368. 

N.  C— Twltty  v.  McGulre,  7  N.  C 
501. 

Or.— rLemler  v.  Bord,  80  Or.  224,  156 
P  427.  1034;  Chamberlain  v.  Hibbard, 
26  Or.  428.  38  P  437. 

Pa. — Otis  Elevator  Co.  v.  Flanders 
Realty  Co.,  244  Fa.  186,  90  A  «24; 
Swing  V.  Bates  Mach.  Co..  82  Pa. 
Super.   403. 

S.  C. — Ellison  V.  Johnson,  74  S.  C 
202,  54   SE  202,   5  LRANS  1151. 

Tenn. — Bush  v,  Jones,  2  Tenn.  Ch. 
190. 

Tex. — Fagan  v.  Whitcomb,  (A.)  14 
SW  1018. 

Wash. — Ekstrand  v.  Barth.  41 
Wash.  321.  324,  83  P  306  [auot  Cyo]. 

Wis. — ^Archer  v.  Milwaukee  Auto 
Engine,  etc.,  Co.,  144  Wis.  476,  129 
NW  598. 

Can. — Bender  v  Carrier,  15  Can. 
S.  C.  19. 

"In  the  absence  of  special  dam- 
ages, the  ascertainment  of  the  ac- 
tual value  of  the  work,  as  compared 
with  the  value  of  the  work  accord- 
ing to  contract,  will  meet  the  Justice 
of  the  case."  Bush  v.  Jones,  2  Tenn. 
Ch.    190.    191. 

[a]  AppUcSiMoaa  of  mlsi, — (1) 
Where  In  an  action  to  recover  for 
sawing  logs  the  defense  rests  upon 
bad  sawing,  the  measure  of  plain- 
tiff's  recovery   was   held   to   be   the 


contract  price,  deducting  therefrom 
the  cost  of  resawing  the  logs '  and 
the  decrease  in  value  still  existing 
after  such  rssaw.ing.  Grlce  v.  Noble, 
66  Mich.  700,  33  NW  768.  (2)  Where 
plaintiff  sued  to  recover  for  work  on 
a  watch,  and  defendant,  haying  kept 
the  watch,  oounterclklmed  for  negli- 
gence causing  damage  to  it,  defend- 
ant's otter  during  the  trial  to  turn 
the  watch  over  to  plaintiff  did  not 
change  the  rule  as  to  the  measure 
of  damages.  Woltag  v.  Relchgott.  156 
NTS  133.  (3)  In  an  action  for  failure 
to  dye  skins  according  to  sample,  the 
mea,sure  of  damages  was  the  differ- 
ence between  the  market  value  of  the 
skins  as  dyed  and  their  market  value 
if  dyed  skillfully  according  to  the 
contract.  Chaityn  v.  Stock.  120  NTS 
89 

M.  XT.  S.— StlUwell,  etc.,  Mfg.  Co. 
V.  Phelps,  130  U.  S.  620,  9  SCt  601, 
32  L.  ed.  1030. 

Cal. — Carpenter  v.  Ibbetson,  1  Cal. 
A.  272,  81  P  1114. 

Oa. — ^Dornblatt  v.  Carlton,  10  Oa. 
A.  741,  73  SE  1086. 

111.— Mason  v.  Griffith,  281  111.  248. 
118   NB  18. 

Ind. — Howe  Mach.  Co.  v.  Reber,  68 
Ind.    498. 

Kan. — Thomas  v.  Warrenburg,  92 
Kan.  576.  141  P  2E5. 

Ky. — Klelderer  v.  Aldrldge,  160  Ky. 
638,  170  SW  23. 

La. — Leathers  v.  Sweeney,  41  La. 
Ann.   287,    5    S    662. 

Maes. — Norcross  Bros.  Co.  v.  Vose, 
199  Mass.   81,  86   NE  4*8. 

Mo. — Wright  V.  Sanderson,  20  Mo. 
A.   534. 

N.  T. — ^Anthony  v.  Moore,  etc.,  Co., 
136  App.  Div.  203,  120  NTS  402;  Ad- 
ler  V.  Forham  Co.,  171  NTS  49;  New 
Tork  Metal  Celling  Co.  v.  City  Homes 
Impr.  Co.,  88  NTS  838. 

Oh. — Somerby  T.  Tappan,  Wright 
229. 

Tenn. — ^Bush  v.  Jones,  2  Tenn.  Ch. 
190. 

Wash. — Ekstrand  v.  Barth,  41 
Wash.  321,  324,  83  P  306  [quot  Cyc]. 
[a]  AppUoaUon  of  rol*^— In  an 
action  to  recover  the  price  stipulated 
for  building  a  steamboat  plaintiff  may 
recover  the  full  amount,  without  any 
deduction  for  damages  to  defendant 
for  the  loss  of  trips  and  the  profits 
resulting  therefrom  on  account  of  de- 
fects In  the  boat  or  Us  machinery. 
Blanchard  v.  Ely,  21  Wend.  (N.  Y.) 
342,    34    AmD    250. 

1.  Davis  v.  Talcott,  14  Barb.  611 
[rev  on  other  grounds  12  N.,Y.  184]; 
Wade  v.  Haycock,  25  Pa.  382. 

[a]  XUnatratloik — Where  A  con- 
tracted to  put  up  certain  machinery 
in  a  mill  and  promised  to  pay  plain- 
tiffs all  damages  which  they  should 
sustain  by  reason  of  Its  Insufficiency, 
It  was  held  that.  If  the  machinery 
was  Insufficient,  plaintiffs  Were  en- 
titled to  recover  such  sum  as  would 
be  sufficient  to  put  the  machinery  In 
such  condition  as   was   contemplated 
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eioned.^  So  where  a  defect-  may  readily  be  remedied 
by  repairs,  the  reasonable  cost  of  such  repairs  may 
afford  the  measure  of  damages.^  The  cost  of  per- 
forming the  work  covered  by  the  contract  in  an  en- 
tirely different  manner  cannot  be  recovered.*  Where 
articles  are  manufactured  for  plaintiff  out  of  ma- 
terials famished  by  him  in  such  a  manner  as  to  be 
worthless,  the  measure  of  damages  has  been  held 
to  be  the  difference  between  the  contract  price  and 
the  market  value  of  such  articles  if  they  had  been 
made  in  accordance  with  the  contract.* 

[i  ITIJ  (4)  Delay  in  Performance.*  Where, 
by  reason  of  defendant's  delay  in  performing  his 
contract,  plaintiff's  property  has  been  compelled 
to  remain  idle,  interest  upon  the  value  of  the  prop- 
erty may  afford  a  proper  measure  of  damages.' 
Ordinarily,  however,  the  rental  value  or  value  of  the 
use  of  the  property  will  be  resorted  to.*  Where  a 
party  has  been  delayed  by  the  other  party  in  com- 

by  the  contract,  and  such  sum  as 
the  mill  would  have  earned  duiinar 
the  time  It  wa»  necessarily  delayed 
In  consequence  of  the  breakage  or 
defects  In  the  machinery,  taking  the 
fair,  ordinary  net  profits.  Davis  v. 
Talcott,  14  Barb.  611  [rev  on  other 
((rounds  12  N.  Y.  184]. 

a.  Williams  v.  Island  City  MIU- 
InK  Co.,  25  Or.  673.  37  P  49. 

[a]'  ninstMttoaL— If  the  machin- 
ist has  failed  to  fulfill  his  contract 
as  to  capacity,  and  has  abandoned  it, 
but  the  mill  has  not  thereupon  been 
shut  down  and  adjusted  to  such  ca- 
pacity, he  Is  not  liable  for  the  time 
that  would  reasonably  have  been, re- 
quired for  that  purpose,  nor  for  the 
time  actually  consumed,  more  than 
two  years  after,  for  repairs  and  re- 
bulldlnK  not  mide  to  conform  to  his 
contract.  Williams  v.  Island  City 
MllUnf  Co.,  25  Or.  67S,  37  P  49. 

9.  Thomas  v.  Warrenbure,  92  Kan. 
676,  141  P  255;  McCune  v.  RatcUft, 
88  Kan.  (53.  129  P  1167;  McCullough 
V.  Hayde  Contractingr  Co.,  82  Kan. 
734,  109  P  176;  Anthony  v.  Moore,  etc. 


Co.,  135  App.  Div.  203,  205,  120  NTS 
402  [cit  Cyc];  More  v.  Milwaukee 
Monument  Co.,  126  Wis.  41,  104  NW 
1013. 

4.  McCarthy  v.  Central  Dredging 
Co.,  203  Fed.   965,   122  CCA  267. 

[a]  ZHnatratlon^— Where  the  own- 
er of  a  sunken  scow  abandoned  an 
attempt  to  raise  It  by  pumping  It 
out,  which  failed  only  because  the 
diver  failed  to  stop  a  hole  in  the  hull 
properly,  and  adopted  a  new  and 
more  expensive  method,  he  wag  not 
entitled  to  recover  as  damages  the 
cost  of  raising  the  vessel  by  the  lat- 
ter method,  but  the  recovery  is  lim- 
ited to  what  it  would  have  cost,  with 
an  allowance  for  delay  to  send  an- 
other diver  down  to  go  over  the 
work.  McCarthy  v.  Central  Dredging 
Co.,    203    Fed.    965.   122    CCA    267. 

6.  Mack  V.  Bnell,  140  N.  T.  193,  85 
NE  493,  37  AmSR  534  (80  holding 
where  the  record  did  not  disclose  that 
the  material  in  the  condition  in  which 
It  was  at  the  time  of  the  trial  was 
of  any  value  to  plalntlft). 

6.  Oxoss  r>fWBo— I 

Amount  of  damages  for  delay  In 
building  contracts  see  Building  and 
Construction   Contracts   {(  136-137. 

Delay  In  driving  logs  see  Logging 
[25  Cyc  1574]. 

7.  Cincinnati,  etc..  Tract.  Co.  v. 
American  Bridge  Co.,  202  Fed.  184, 
120  CCA  398;  American  Bridge  Co.  v. 
Camden  Interstate  R  Co.,  135  Fed. 
323.  68  CCA  131;  Wood  v.  Jollet  Gas- 
light Co..  Ill  Fed.  463,  49  CCA  427; 
Orlffln  V.  Colver,  22  Barb.  687  [afT  IS 
N.  T.  489.  69  AmD  718];  Champion 
Fiber  Co.  v.  Hardin,  172  N.  C.  767, 
90   SB   919. 

[a]  Xltaatratlona. — (1)  The  prop- 
er measure  of  damages  for  delay  in 
completion  of  a  railroad  bridge,  pre- 


venting for  such  period  the  operation 
of  a  portion  of  plalntlfTs  railroad, 
may  be  Interest  at  the  legal  rate  on 
the  part  of  the  road  compelled  to 
remain  unoperated  during  the  period 
of  delay.  Cincinnati,  etc..  Tract.  Co. 
V.  American  Bridge  Co.,  209  Fed.  184, 
120  CCA  398.  (2>  In  an  action  for 
the  excess  of  advancements  made  by 
plaintin  to  defendant  for  cutting 
wood  from  land  which  plaintiff  was 
to  convey  to  defendant,  under  a  con- 
tract between  them,  where  defendant 
counterclalmed  for  damages  for 
plaintUTs  breach  of  the  contract,  the 
measure  of  defendant's  damages  Is 
not  his  profit  on  wood  which  he 
could  have  cut  from  that  land  during 
the  period  when  the  contract  was 
wrongfully  suspended  by  plaintiff, 
which  wood  defendant  afterward  cut 
and  delivered,  thereby  realizing  the 
profit,  but  la  the  interest  on  de- 
fendant's Investment  during  the  pe- 
riod of  suspension,  with  his  expenses 
of  keeping  his  employees  and  teams, 
and  the  deterioration  In  value  of  the 
property.  If  any.'  Champion  Fiber  Co. 
V.  Hardin,  172  N.  C.  767,  90  SE  919. 

&  Ark. — Leifer  Mfg.  Co.  v.  Qross, 
93  Ark.   277,  124  SW  1039. 

Oa. — Cannon  v.  Hunt,  113  Ga.  601, 
38   SE  983. 

N.  Y.— Qriffln  V.  Colver,  16  N.  Y. 
489,  69  AmD  718  [aff  22  Barb.  687]. 

N.  C. — Brown  v.  East  Carolina  R. 
Co.,  164  N.  C.   300,   70  SE   625. 

Pa. — Jolly  V.  Parral,  etc,  R.  Co.,  85 
PittsbLegJNS    37. 

Tex. — Smith  v.  Ounn,  67  Tex.  Civ. 
A.  389,  340,  122  SW  919  [dt  Cyc]; 
El  Paso,  etc,  R.  Co.  v.  Harris.  (Civ. 
A.)  110  SW  145;  Bounds  V.  Hickerson, 
26   Tex.   Civ.  A.   608,  63  SW  887. 

Wash. — Boston  Trust  Co.  v.  Evelon 
Co.,  96  Wash.  31,  32,  164  P  606  [quot 
CycJ.  _ 

Wis. — I^ogemann  v.  Pauly,  100  Wis. 
671,  76  NW  604. 

[a]  AppUeattoaa  of  ml*. — (1) 
Where  one  fails  to  perform  a  con- 
tract to  repair  a  boiler,  by  reason 
of  which  the  owner  of  the  boiler  was 
prevented  in  whole  or  <in  part  from 
operating  his  ginnery,  the  measure 
of  damages  Is  the  rental  value  of 
such  portion  of  the  machinery  as  the 
breaqh  put  out  of  operation.  Thorn- 
ton V.  Cordell,  8  Qa.  A.  588,  70  SB  17. 
(2)  Where  defendant's  delay  In  fall- 
ing to  deliver  materials  for  a  certain 
railroad  bridge  according  to  Its  con- 
tract caused  the  bridge  builder's  pile 
driver  to  be  Idle  for  some  time,  dur- 
ing which  time  it  might  have  been 
rented,  the  rental  value  of  the  ma- 
chine during  that  time  is  the  proper 
measure  of  damages.  Brown  v.  East 
Carolina  R.  Co.,  154  N.  C.  300,  70  SE 
625. 

9.  Kelly  v.  U.  S.,  31  Ct.  CI.  361; 
Saldal  V.  Jacobsen,  154  Iowa  630,  135 
NW  18;  King  v.  Des  Moines,  99  Iowa 
432,  68  NW  708;  Meyer  v.  Haven.  70 


mencing  perfeimance,  he  is  entitled  to  recover  an 
additional  amount  which  the  delay  has  compelled 
him  to  pay  for  materials'  or  for  labor.''  He  is 
also  entitled  to  recover  for  his  time  and  services 
during  the  period  of  delay,''  and  the  value  of  the 
services  of  his  employees  and  machinery  during  the 
time  of  delay  in  the  business  in  which  they  were 
then  engaged,  diminished  by  the  compensation  actu- 
ally received  by  them  for  their  services  performed 
during  the  same  period."  Delay  occasioned  by  the 
rightful  conduct  of  defendant  cannot  be  made  a 
basis  of  recovery."  Jhe  difference  in  labor  costs 
between  two  substantiaUy  similar  works  cannot  be 
taken  as  the  measure  of  damages  for  delay  where 
the  one  transaction  is  from  four  to  six  years  later 
than  the  other.'*  The  measure  of  damages  for  de- 
lay in  furnishing  machinery  or  equipment  is  the 
value  of  its  use  during  the  time  plaintiff  was  de- 
prived thereof.**    Such  value. is  to  be  determine  by 

App.   Dlv.  629,  76  NY8  261. 

IOl  Langford  v.  ,U.  8^  96  Fed.  »»; 
Bitting  v.  U.  8..  26  Ct.  CL  602;  Saldal 
V.   Jacobsen,   154   Iowa  630,   135  NW 


18;  King  v.  Des  Moines,  99  Iowa  432, 
68  NW  708:  Meyer  v.  Haven,  70  App. 
Dlv.  629,  76  ^Y8  261;  Keenan  v.  H. 
W.  Johns-ManvlUe  Co.,  171  NTS  iSI: 
Hlckok  V.  W.  E.  Adams  Co.,  18  8.  a 
14,  99  NW  77, 

11.  Kelly  V.  U.  8.,  31  Ct.  a.  3«U 
Saldal  V.  Jacobsen.  154  Iowa  630,  lt» 
NW  18;  Meyer  v.  Haven,  70  App.  Dlv. 
529,  75  NTS  261.  But  see  Langford  v, 
U.  8.,  95  Fed.  933  (holding  that  the 
contractor  could  not  recover  for  tbe- 
value  of  his  time,  where  he  subse- 
quently completed  the  contract); 
Noyes  v.  Noullet.  118  La.  888,  4S  & 
539  (holding  that  wages  of  workmen 
and  hire  of  machinery,  kept  Idle  by 
unreasonable  delay  in  the  execution 
of  a  subcontract,  are  elements  to  be 
considered  in  a  suit  by  the  contractor 
for  damages,  but,  ordinarily,  a  gen. 
oral  contractor,  engaged  In  executing, 
and  at  liberty  to  obtain,  other  con- 
tracts, cannot  recover  for  loss  of  hi> 
own  time  In  such  a  case,  nor  for  al- 
leged injury  to  his  business  reputa- 
tion nor  hypothetical  damages  whieli 
could  not  have  entered  Into  the  con- 
templation of  the  parties  when  the 
subcontract  was  made). 

U.  U.  8. — Cotton  v.  U.  8.,  38  Ct. 
CI.    536. 

Ala. — Hardaway-Wrlght  Co.  v. 
Bradley,  163  Ala.  596,  61  8  21. 

Me. — Seretto  v.  Rockland,  etc.,  K. 
Co..  101  Me.  140.  63  A  661. 

N.  Y. — ^Meyer  v.  Haven.  70  App. 
Dlv.    529.    75    NYS    261. 

Okl. — Chlckasha  v.  HolUnswortb, 
155   P  859. 

See  Strobel  Steel  Const.  Co.  v.  Chi- 
cago Sanitary  Diet.,  160  111.  A  S51: 
Chicago  Sanitary  Dlst  v.  McHaboa 
etc.,   Co.,    110    111.    A.   610. 

13.  Cumberland  County  Bd.  of 
Chosen  Freeholders  v.  J.  V.  Paison 
Cte..  196  Fed.  166  (aff  201  Fed.  fSf. 
120  CCA  84]. 

14.  William  Cramp,  etc..  Ship,  etc 
Bldg.  Co.  V,  U.  S..  50  Ct.  CT.  179.  ■ 

16.  D.  C. — Washington,  etc.,  K.  C>). 
V,  American  C^r  Co.,  6  App.  SZ4. 

Ga. — Thornton  v.  Cordell,  8  Oft.  A. 
588,  70  SE  17. 

Ind. — Singer  v.  Famsworth,  i  »« 
697. 

Md. — Manrland  Ice  Co.  v.  Arctic 
Ice  Mach.  Mfg.  Co.,  79  Md.  lOt,  U 
A   69. 

N.  T.— Griffln  v.  Colver,  1«  N.  T. 
489,  69  AmD  718  [aff  22  Barb.  587] 
See  Rau  v.  Weyand,  88  App.  Dlv.  tW, 
85  NTS  916  (where  claim  for  daffl- 
agea,  was  held  to  have  been  waived). 

Oh— Champion  Ice  Mfg.,  etc,  <> 
V.  Pennsylvania  Iron  Works  Co..  •• 
Oh.   St.    229.   67   NB  486. 

B.  C— Brown  v.  Hope,  17  B.  C.  2»- 

But  see  Cable  v.  Leeds,  6  La.  ^^ 
293    (holding   that,    where,   after  the 
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the  reasonable  rent  or  hire  of  sneh  machinery  or 
eqaipment  '*  under  the  circumstances  contemplated 
by  the  parties,'^  and  not  by  the  profits  which  might 
have  been  derived.'*  Damages  for  delay  in  the 
construction  of  a  railroad  bridge  cannot  be  meas- 
ured by  the  additional  g^ross  operating  receipts  after 
the  bridge  was  finished-  as  compared  with  the  re- 
ceipts during  a  preceding  period  of  partial  opera- 
tion." 


default  of  defendants,  the  equipment 
could  have  been  procured  elsewhere, 
damages  could  be  awarded  only  for 
such  time  aa  would  have  been  neces- 
sary 80  to   procure   It). 

16.  Washington,  etc.,  R.  Co.  v. 
American  Car  Co.,  S  App.  (D.  C.)  B24; 
Singer  v.   Farnsworth,   2   Ind.   S97. 

[a]  AjpHcatton  of  *iii«^— In  an 
action  for  a  breach  of  contract  to 
fnmish  tee  machines  by  a  certain 
time,  the  set-off  of.  the  fair  rental 
value  of  the  machines  for  the  time 
they  were  used  before  acceptance 
-cannot  be  estimated  on  the  actual 
number  of  days  they  were  worked, 
when  it  appears  they  were  not  worked 
the  whole  of  each  day,  but  the  total 
product  during  that  time,  divided  by 
the  full  daily  capacity  of  the  ma- 
chines, will  show  the  number  of  days 
that  ought  to  be  reckoned.  Maryland 
Ice  Co.  V.  Arctic  Ice  Mach.  Mfg.  Co., 
79   Md.    103.    29   A    68. 

17.  Maryland  Ice  Co.  v.  Arctic  Ice 
Mach.  Mfg.  Co.,  7»  Md.  102,  29  A  69.' 

[a]  lUvstntltoB.— Persons  who, 
after  a  very  mild  winter  in  which 
little  ice  has  been  gathered,  contract 
to  build  Ice  machines  to  be  ready  for 
use  daring  the  hot  weather,  are  pre- 
sumed to  contract  in  view  of  the 
probable  extra  demand  for  ice,  and, 
the  damages  for  their  delay  being 
the  rental  value  of  like'  machines 
from  the  day  they  ought  to  have  been 
ready  until  the  day  of  acceptance, 
such  rental  ncust  be  calculated  aa 
larger  than  the  normal  rental!  in  the 
same  proportion  as  the  price  of  ice 
at  the  time  was  greater  than  the  nor- 
mal price.  Maryland  Ice  Co.  v.  Arc- 
tic Ice  Mach.  Mfg.  Co.,  79  Md.  103.  29 
A  S9 

18."  D.  C. — ^WashlEgton.  etc..  R.  Co. 
V.  American  Car  Co.,  6  App.  624. 

Ga. — Thornton  V.  Cordell,  8  Oa.  A. 
&%i.  10  SB  17. 

Ind. — Singer  v.  Farnsworth,  2  Ind. 
597. 

Md. — Maryland  Ice  Co.  v.  Arctic  Ice 
Uacb.  Mfg.  Co.,  79  Md.  103;  29  A  69. 

Mo.— Taylor  v.  Maguire.  IS  Mo.  617. 

N.  T. — ^Rogers  v.  Beard,  36  Barb. 
31. 

Pa. — Brown  v.'  Foster,  bl  Pa.  166. 
But  see  Wood  v.  Derbyshire,  2  Del. 
Co.  247  (holding  that  in  an  action  of 
covenant  on  a  sealed  instrument  for 
failure  to  construct  and  deliver  a 
vessel,  a  barge,  within  a  specifled 
time,  the  just  measure  of  damages 
Is  the  difference  between  the  profit 
which  ought  to  have  been  made  on 
the  boat  so  to  be  built  and  that  on 
other  boats  which  plaintiff  might 
have  been  obliged  to  hire  pending  the 
delivery  of  the  former  vessel). 

But  see  American  Bridge  Co.  v. 
•Glenmore  Distilleries  Co.,  107  SW  279, 
32  KyL  873'  (holding  that  the  profits 
of  a  distillery  during  the  time  It 
wag  compelled  to  remain  idle  by  de- 
lay in  the  construction  of  a  tower 
■night  be  recovered). 

!•.  Cincinnati,  etc..  Tract.  Co.  T. 
American  Bridge  Co.,  202  Fed.  184, 
120  CCA  398. 

Mk  PxeivMrtlon  of  yMrfonuuM*  of 
eoBtiaet  fey  adTMao  aartr  aee  Con- 
tracts ii  721-723. 

21.  IT.  S. — Ouerlna  Stone  Co.  v.  P. 
J.  Carlin  Constr.  Co.,  240  U.  S.  264, 
3<  set  300,  60  L.  ed.  636;  U.  S.  v. 
Behan,  110  U.  S.  338,  4  SCt  81,  28  L. 
ed.  168;  U.  S.  v.  Smith.  94  U.  S.  214, 
!4  L.  ed.  116;  Pennsylvania  Steel  Co. 
V.  New  York  City  R.  Co.,  198  Fed.  721, 
117  CCA  503;  Taylor  Mfg.  Co.  v. 
Hatcher  Mfg.  Co^  39  Fed.  440,  3  LRA 
W  [app  dlam  164  U.  S.  619  mem,  14 


[$  172}  (5)  Prevention  of  PeiformuiM.  Where, 
without  fault  on  his  part,  one  party  to  a  eontract 
who  is  willing  to  perform  it  .is,  by  the  other  party, 
prevented  from  doing  so,*'  the  primary  measure  of 
damages  is  the  amount  of  his  loss,''  or,  as  it  baa 
been  otherwise  expressed,  the  value  of  his  contract  '* 
which  may  consist  of  two  distinct  items,*^  the  one 
being  the  party's  reasonable  outlay  or  expenditure 
toward  performance,**  and  the  other  the  anticipated 


SCt  1164  mem,  38  L.  ed.  1076  mem]; 
Insley  v.  Shepard,  31  Fed.  869; 
Knowlton  v.  Oliver,  28  Fed.  616;  Ham- 
bly  v.  Delaware,  etc.,  R.  Co.,  21  Fed. 
641;  Kellogg  Bridge  Co.  v.  U.  S.,  16 
Ct.  CI.  206;  Ferris  v.  U.  S.,  28  Ct.  CI. 
332;  Harvey  v.  U.  S.,  8  Ct.  CI.  501; 
Flgh  v.  U.  S.,  8  Ct.  CI.  319. 

Ala. — Danforth  v.  Tennessee,  etc., 
R.  Co.,   93  Ala.,  614,   11  S   60. 

Ark. — O'Connell  v.  Rosso,  66  Ark. 
603,    20  SW   631. 

Cal. — O'Connell  v.  Main  St.,  etc. 
Hotel  Co.,  90  Cal.  615.  27  P  373. 

111. — Southern  Pac.  Co.  v.  American 
Well  Works,  172  111.  9,  49  NB  676 
[aff  67  111.  A.  612);  Alphin  v.  Work- 
ing, 132  111.  484.  24  NB  64;  Kenwood 
Bridge  Co.  v.  Dunderdale.  50  III.  A. 
681;  Demme,  etc..  Furniture  Co.  y. 
McCabe,  49  111.  A.  463;  Cook  County 
V.  Sexton.  16  111.  A.  93  [aff  114  III. 
174,   28  NB  6081. 

Ind. — Louisville,  etc,  R.  Co.  v.  Hol- 
lerbach.  105  Ind.   137,  6  NE  28. 

Iowa. — Marquis  v.  Lauretson,  76 
Iowa  23,  40  NW  73;  Howe  Mach.  Co. 
v.  Bryson,  44  Iowa  159,  24  AmR  735. 

Kan. — Taylor  v.  Spencer,  76  Kan. 
162,  88  P  544;  Osborne  v.  Stassen,  26 
Kan.   736. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  SW  18,  957, 
11  KyL  146;  Smith  v.  Perry,  13  KyL 
683;  Western  v.  Sharp,  14 -B.  Mon. 
144. 

La. — Cothern  v.  Julia  Lumber  Co., 
140  La.  733,  73  S  846;  Schlelber  v. 
Dlelman,  44  La.  Ann.  462,  10  S  934; 
Moore  v.  Howard,  18  La.  Ann.  635. 

Md. — Black  v.  Woodrow,  39  Md. 
194;  Rittenhouse  v.  Baltimore,  26 
Md.   836. 

Mich. — ^Loud  T.  Campbell,  26  Mloh. 
239 

Minn. — Glasple  v.  Olascow,  28 
Minn.  168,  9  NW  669;  Morrison  v. 
liovejoy,    6    Minn.    319. 

Miss. — Beach  v.  Johnson,  102  Miss. 
419,  59  8  800,  AnnCasl914D  33;  New 
Orleans,  etc.,  R.  Co.  v.  Bchols,  64 
Miss.  264;  Frledlander  v.  Pugh,  43 
Miss.  Ill,  6  AmR  478. 

Mo. — Hammond  v.  Beeson,  112  Mo. 
190,  20  SW  474. 

Nebr. — Von  Dom  v.  Mengedoht,  41 
Nebr.  526,  69  NW  800. 

N.  H.— Hutt  V.  Hickey,  67  N.  H. 
411,   29  A   456. 

N.  T. — Nason  Mfg.  Co.  T.  Stephens, 
.127  N.  T.  602,  28  NE  411;  Cramer  v. 
'Metx,  67  N.  T.  659  mem;  Starblrd  v. 
Barrens,  38  N.  T.  230,  7  Transcr.  A. 
232;  Jones  v.  Judd,  4  N.  T.  411;  Qark 
v.  New  York,  4  N.  Y.  338,  53  AmD 
379  [rev  3  Barb.  288];  Roaepaugh  v. 
Vredenbur'gh.  16  Hun  60;  Stanton  v. 
Miller,  14  Hun  383  [aff  79  N.  Y.  620 
mem];  Durkee  v.  Mott.  8  Barb.  423; 
Moran  v.  McSwegan,  33  N.  Y.  Super. 
350;  Ooldsteln  v.  Godfrey  Co.,  61 
Misc.  64,  lis  NYS  128;  Meylert  v. 
Gas  Consumers"  Ben.  Co.,  14  NYS  148; 
Sharp  Pub.  Co.  v.  Grant.  1  NYCityCt 
314. 

Oh. — Doollttle  V.  McCulIough.  12 
Oh.  St.  360;  Turner  v.  McDonald.  4 
Oh.  Clr.  Ct.   397,  2  Oh.  Cir.  Dec.  617. 

Okl. — Robertson  v.  Vandeventer,  61 
Okl.  661,  162  P  107;  First  Nat.  Bldg. 
Co.  v.  Vandenberg.  29  Okl.  683,  119  P 
224 

Pa. — Rogers  v.  Davidson,  142  Pa. 
436,    21   A   1083. 

Tenn. — Toomey  v.  Atyoe,  96  Tenn. 
373,   32   SW  254. 

Tex. — Long  v.  McCauley,  3  SW  689: 
Porter  v.  Burkett,  66  Tex.  383;  Ball 
V.  Britton,  58  Tex.  57;  Hood  v.  Raines, 
19  Tex.  400;  Wanhscaffe  v.  Pontoja, 
(Civ.   A.)   63  SW   668. 


Vt. — Hathaway  v.  Sabin,  63  Vt. 
527.  22  A  633;  Curtis  v.  Smith,  48 
Vt.  116;  Chamberlln  v.  Scott,  33  Vt. 
80;   Preble  v.   Bottom.   27   Vt.   249. 

Va. — Kendall  Bank  Note  Co.  T. 
Sinking   Fund   Comrs..   79   Va.   563. 

Wash. — General  Llth.,  etc.,  Co.  v. 
Washington  Rubber  Co.,  66  Waab. 
461,   104   P  650. 

Wis. — .Salvo  v.  Duncan,  49  Wis.  161, 
4  NW  1074;  Wood  V.  SchetUer,  21 
Wis.  601. 

Can. — Kohler  v.  Thorold  Gas  Co., 
62  Can.  S.  C.  514. 

Ont. — Ontario  Lantern  Co.  v.  Ham- 
ilton Brass  Mfg.  Co.,  27  Ont.  A  346, 
2   CanLTOccNotes   298. 

M.     See  supra    |   168. 

38.  V.  a.  v.  Bdhan,  110  U.  8.  338, 
4  SCt  81.  28  L.  ed.  168. 

[a]  AppUoatloB  of  mlo.— A  party 
to  a  contract  has  but  one  cause  of 
action  for  its  breach,  which  is  in- 
divisible, and  in  an  action  thereon  he 
is  entitled  to  recover  whatever  dam-  , 
ages  he  can  prove  within  the  rules 
of  evidence.  Where,  in  accordance 
with  the  rules  of  pleading  of  the 
court  in  which  he  sues,  he  sets  out  a 
statement  of  the  facts,  he  cannot  be 
required  by  the  party  guilty  of  the 
breach  to  elect  whether  he  will  claim 
for  losses  and  expenses  incurred  on 
the  faith  of  .the  contract,  or  for  the 
I988  of  profits,  but  he  may  claim  for 
both;  and,  in  case  the  profits  cannot 
be  proved  with  sufflcient  certainty 
to  warrant  a  recovery  therefor,  he 
may  at  least  recover  for  the  money 
and  labor  reasonably  expended  in 
good  faith  In  reliance  on  the  contract 
Wells  V.  Hartford  Nat.  L.  Assoc,  99 
Fed.   222,   39   CCA    476,   53   LRA    33. 

a4.  U.  S.— U.  S.  V.  Behan,  110 
U.  S.  338.  4  SCt  81,  28  L.  ed.  168; 
H.  T.  Smith  Co.  v.  Minetto-Merlden 
Co.,  168  Fed.  777;  Curran  v.  Smith, 
149  Fed.  945,  81  CCA  637:  Qrlffen  v. 
Sprague  Electric  Co.,  116  Fed.  749; 
Houston  Constr.  Co.  v.  U.  S.,  38  Ct 
CI.  724;  Ferris  v.  U.  S.,  28  Ct.  CI.  832. 

Ala. — Danforth  v.  Tennessee,  etc, 
R.  Co..    93  Ala.   614,   11    S   60. 

Cal. — Blair  v.  Brownstone  Oil,  etc., 
Co.,    (A.)    170  P  160. 

Ga. — Campbell  v.  Mlon,  6  Ga.  A.  184, 
64   SE   671. 

Iowa. — Thompson  v.  Brown.  106 
Iowa  367.  76  Ifvr  819. 

Kan. — Taylor  v.  Spencer,  76  Kan. 
152,   88   P  544. 

.  Mo. — ^Athletic  Baseball  Assoc,  v. 
St.  Louis  Sportsman's  Park,  etc.,  As- 
soc, 67  Mo.  A.  663. 

N.  J. — Holt  V.  United  Security  L. 
Ins.,  etc,  Co.,  76  N.  J.  L.  585,  72  A  301. 

N.  Y. — Beattle  v.  New  York,  etc, 
Constr.  Co.,  196  N.  Y.  346,  89  NE  831; 
Bernstein  v.  Meech,  130  N.  Y.  354, 
29  NE  265;  Borough  Dev.  Co.  v.  Har- 
mon, 154  App.  Div.  689,  139  NYS  362 
[aff  21^  N.  Y.  691  mem,  108  NE  1089 
mem]. 

N.  C. — Southern  Inv.  Co.  v.  Postal 
Tel.-Cable  Co.,  156  N.  C.  269,  72  SE 
361.   AnnCasl913A    224. 

Okl. — First  Nat.  Bldg.  Co.  v.  Van- 
denberg, 29  Okl.  583,  119  P  224. 

Pa. — Murphy  v.  Pitt  Constr.  Co.,  62 
Pa.   Super.   316. 

Tenn. — Brady  v.  Oliver.  126  Tenn. 
695,  147  SW  1186,  41  LRANS  60,  Ann 
Caal913C  376. 

Tex. — Letot  v.  Edens,  (Civ.  A.)  49 
SW  109. 

Wash. — General  Llth.,  etc.  Co.  v. 
Washington  Rubber  Co.,  65  Wash. 
401,  104  P  650;  Anderson  v.  HUker, 
38  Wash.  632,  80  P  848;  Chase  v. 
Smith,  35  Wash.  631.  77  P  1069. 

See  also  cases  infra  note  26. 
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profits  whieh  would  have  been  derived  from  per-^ 
formaace.'"  Plaintiff  is  entitled  to  recover  the 
amount  which  he  has  upon /the  faith  of  the  contract 
fairly  and  in  good  faith  laid  out  and  ez^ended,^* 
and  the  loss  upon  material  on  hand  at  the  time  de- 
fendant refused  to  permit  him  to  perform  his  agr^- 
ment,'^  together  with  a  fair  allowance  for  hia  own 


time  and  services.*^  Profits  may  be  too  remote  and 
speculative  to  be  capable  of  the  clear  and  direct 
proof  required  by  law,'"  and  in  such  a  case  plaintiff 
is  confined  to  his  loss  of  actual -outlay  and  expense.^** 
Failure  to  prove  profits,  however,  will  not  prevent  a 
recovery  for  outlay  and  expense.'^  Further,  to  war- 
rant an  abandonment  of  the  work  and  a  recovery  of 


as.  U.  S. — Ouerlna  Stone  Co.  v. 
P.  J.  Carlin  Constr.  Co.,  240  U.  8. 
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212  Fed.  353,  129  CCA  29;  H.  T.  Smith 
Co.  V.  Mlnetto-Merlden  Co.,  168  Fed. 
777;  Lazie.-  Qas  Engine  Co.  v.  DuBols, 
130  Fed.  834,  65  CCA  172;  EUicott 
Mach.  Co.  V.  U.  S.,  43  Ct.  CI.  469; 
Houston  Constr.  Co.  v.  U.  S.,  38  Ct. 
CI.   724. 

Ala. — Doran  v.  Gllreath,  196  Ala. 
377,  72  S  94;  Peck-Hammond  Co.  v. 
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AmSR  36;  Danforth  v.  Tennessee, 
etc,  R.  Co.,  93  Ala:.  614.  11  S  60. 
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SW  275:  Singer  Mfg.  Co.  v.  W.  D. 
Reeves  Lumber  Co.,  95  Ark.  363,  129 
SW  805;  Ingham  Lumber  Co.  v.  In- 
gersoll,  93  Ark.  447.  125  SW  139,  20 
AnnC.^s    1002. 

Cal. — Natibnal  Oil  Reflnlns,  etc., 
Co.  V.  Producers'  Reflninff  Co.,  169 
Cal.   740,   147   P  963. 

Fla. — Brent  v.  Parker,  23  Fla.  200, 
1  S  780. 

Ga. — Campbell  v.  Mlon,  6  Oa.  A. 
134.  64  SB  571. 

Ida. — ^Harris  v.  Farls-Kesl  .Constr. 
Co..  IS  Ida.  211,  89  P  760. 

111. — Hayes  v.  Wagner,  220  111.  266, 
77  NB  211  tail  113  111.  A.  299];  Mo- 
Gulre  V.  Winston,  157  111.  A.  222. 
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111.  A.   632. 
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Ky.  2.')1,  157  SW  23;  Harness  v.  Ken- 
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Co.  V.  Clark.  109  SW  349,  33  KyL  134; 
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150. 

La. — Cothem  v.  Julian  Lumber  Co.. 
140  La.  733,  73 'S  845;  Hart  v.  Tre- 
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368. 
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AmSR  423. 
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887. 
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Dalley  v.  N.  T.,  170  App.  DIv.  267, 
156  NYS  124  [aff  218  N.  Y.  665  mem, 
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son,  126  NYS  659;  Schleslnger  y. 
Ritchie,  115  NYS  116;  Ashkanaiy  v. 
Sachs,  110  NYS  929;  Roaenbloom  y. 
Maas.    97    NYS    210. 
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1189];  Knelpper  v.  Richards,  26  Oh. 
CIr.  Ct.  245. 

Okl. — Rogers  v.  Oklahoma,  45  Okl. 
269,  145  F  357;  First  Nat.  Bldg.  Co. 
V.  Vandenberg,  29  Okl.  583,  119  P 
224. 

Pa. — Shallenberger  v.  Standard 
Sanitary  Mfg.  Co.,  223  Pa.  220,  72  A 
500. 

S.  C. — Feaster  v.  Richland  Cotton 
Mills,  51  8.  C.  143.  28  SB  301. 

Tenn. — Gardner  v.  Deeds,  116  Tenn. 
128,  139,  92  SW  518,  4  LRANS '  740, 
7  AnnCas  1172    [cit  Cycl. 

Tex. — Plerce-Fordyce  Oil  Assoc  v. 
Warner  Drilling  Co.,  (Civ.  A.)  187 
SW  616;  Waterman  Lumber,  etc.,  Co. 
v.  Holmes,  (Civ.  A.)  161  SW  70; 
El  Paso,  etc./  R.  Co.  v.  BIchel, 
(Civ.  A.)  130  SW  922:  Campbell  v. 
Howerton,  (Civ.  A.)  87  SW  370;  Joske 
v.  Pleas&nts,  16  Tex.  Civ.  A.  433,  39 
SW    686. 

Utah. — ^Tanner  v.  Johnson,  146  P 
466. 

Vt.— Gibson  V.  Wheldon,  82  Vt.  175, 
72    A    909. 

Wash. — Bogart  v.  Pltchless  Lumber 
Co.,  72  Wash.  417,  130  P  490;  Church 
V.  Wllkeson-Trlpp  Co.,  68  Wash.  282, 
108  P  596,  109  P  113,  137  AmSR  1059; 
General  Lith.,  etc.,  Co.  v.  Washington 
Rubber  Co.,  55  Wash.  461,  104  F  650; 
Anderson  v.  Hllkcr,  38  Wash.  632,  80 
P  848;  Chase  v.  Smith,  35  Wash.  631, 
77  P  1069. 

W.  Va.— Pollno  v.  Keck,  92  SB  665; 
Bare  v.  Victoria  Coal,  etc.,  Co.,  73  W. 
Va.  632,  80  SB  941;  Smith  v.  Atlas-Po- 
cahontas  Coal  Co.,  66  W.  Va.  599,  66 
SB  746;  Electric  Supply,  etc.,  Co.  v. 
Consolidated  Light,  etc.,  Co.,  42  W. 
Va.   583,   26   SB   188. 

Wis. — Spafford  v.  McNally,  130 
Wis.  637,  110  NW  387. 

B.  C. — Mcllwee  v.  Foley,  22  B.  C. 
38,  S3  WestLR  278,  10  WestWkly  6. 

N.  S. — Lowe  V.  Robb  Engineerins 
Co.,   37   N.  S.    326. 

Saak. — Municipal  Construction  ■  Co. 
V.  Regina,  2  DomLR  690,  20  WestLR 
406. 

"  ae.  U.  S. — Guefina  Stone  Co.  v.  P. 
J.  Carlin  Constr.  Co..  240  U.  S.  264, 
36  SCt  300,  60  L.  ed.  636;  U.  S.  v. 
Behan.  110  U.  S.  338,  4  SCt  81,  28  L. 
ed.  168;  Bulkley  v.  U.  8.,  19  Wall.  S7, 
22  L.  ed.  62;  Hattiesburg  Lumber  Co. 
V.  Herrlck,  212  Fed.  834,  129  CCA 
288;  Taylor  Mfg.  Co.  v.  Hatcher  Mfg. 
Co.,  39  Fed.  440,  3  LRA  587  [app  dlsm 
154  U.  S.  519  mem,  14  SCt  1154  mem, 
38  L.  ed.  1076  meml;  Houston  Con- 
str. Co.  v.  U.  S.,  38  Ct.  CI.  724. 

Ark. — O'Connell  v.  Rosso,  56  Ark. 
603,   20  SW   531. 

Cal. — O'Connell  v.  Main  St..  etc. 
Hotel  Co..   90  Cal.  615,  27  P  373. 

111. — Kenwood  Bridge  Co.  v.  Dun- 
derdale,  50  III.  A.   581. 

Kan. — Rains  v.  Schermerhorn,  86 
Kan.  854.  857,  122  P  883  [quot  Cyc]; 
Taylor  v.  Spencer,  75  Kan.  152,  88 
P  644. 

Mo. — Hammond  v.  Beeson,  112  Mo. 
190,  20  SW  474;  Athletic  Baseball  As- 


soc, y.  St.  Lonls  Sportsman's  Park, 
etc«  Assoc,  67  Mo.  A.  663.  See  Tlrry 
v.  Hogan,  181  Mo.  A.  48,  163  SW  873 
(permitting  recovery  for  expenses  in 
connection  with  collateral  con- 
tracts). 

N.  H. — Hutt  V.  Kicked.  67  N.  H. 
411,  29  A  466. 

N.  Y.— Durkee  v.  Mott,  8  Barb.  423; 
Meylert  v.  Gas  Consumers'  Ben.  Co., 
14  NYS  262.- 

Pa. — Rogers  y.  Davidson,  142  Pa. 
436,  21  A  1083. 

Vt. — Chamberlin  v.  Scott,  33  Vt. 
80. 

See  also  cases  supra  note  >4. 

But  compare  Turner  v.  McDonald,  4 
Oh.  CIr.  Ct.  397  (holding  that  a  plain- 
tiff was  not  entitled  to  recover  what 
he  paid  for  wages  and  expenses  but 
what  they  were  worth). 

87.  Alphln  V.  Working,  132  111. 
484,  24  NB  54;  Taylor  v.  Spencer,  75 
Kan.  152,  88  P  544;  New  Orleans, 
etc.  R.  <;o.  V.  Echols,  64  Mlsa.  264; 
Dillon  V.  Anderson,  43  N.  Y.  231; 
Goldstein  v.  Godfrey  Co.,  61  Misc.  64, 
113    NYS    123. 

[a]  AppUcatlona  of  ml«<— (1) 
Where  a  contractor  had  engaged  to 
construct  the  brick  work  of  a  public 
building  under  the  authority  of  a  city 
ordinance.  It  was  held  that  on  the 
repeal  of  the  city  ordinance  he  was 
entitled  to  recover  for  a  quantity  of 
brick  held  in  possession  at  the  time 
he  contracted,  and  which  he  after- 
ward sold  at  a  less  price  than  that 
charged  at  the  time  that  the  contract 
was  made.  Rittenbouse  v.  Baltimore, 
25  Hd..336.  (2)  Where  a  party  agrees 
to  procure  as  many  teams  as  he  may 
be  able  to  purchase,  and  to  haul  logs 
for  another  at  a  given  rate  of  com- 
pensation per  hundred  feet,  for  a  defi- 
nite period,  and  the  other  party,  after 
accepting  the  number  of  teams  so 
purchased  and  put  to  work  as  ful- 
filling the  terms  of  the  pro- 
posal, breaches  the  contract  by 
refusing  to  allow  the  first  party  to 
continue  to  perform,  and  the  first 
party  Immediately  sells  his  teams. 
claiming  that  It  would  be  more  eco- 
nomical to  do  so  than  to  continue  to 
keep  them  until  work  could  be  ob- 
tained, the  Item  of  damages  result- 
ing from  his  Ibss  In  making  such  sale 
la  not  the  difference  between  -what 
th«  teams  cost  him  and  what  he  sells 
them  for,  but  the  difference  bet-ween 
what  he  sella  them  for  and  what  they 
would  have  been  worth  at  the  termi- 
nation of  the  contract.  Mimms  v. 
J.  L.  Betts  Co.,  9  Oa.  A.  718,  72  SB 
271. 

as.  U.  S.  V.  Behan,  110  U.  S.  338. 
4  SCt  81,  28  L.  ed.  168;  Houston  Con- 
str. Co.  V.  U.  S.,  38  Ct.  CI.  724;  Tay- 
lor V.  Spencer,  75  Kan.  152,  88  P 
544. 

as.  U.  g.  V.  Behan,  110  U.  S.  338, 
4  SCt  81,  28  L.  ed.  168;  Philadelphia. 
etc.,  R.  Co.  V.  Howard,  '  13  How. 
(U.  S.)  626,  14  L.  ed.  157;  Taylor  Mfg. 
Co.  V.  Hatcher  Mfg.  Co..  89  Fed.   440. 

3  LRA  587  TaPP  dlsm  154  U.  S.  519 
mem,  14  SCt  1164  mem,  38  L.  ed.  1076 
mem];  Hunt  v.  Oregon  Pac.  R.  Co., 
38  Fed.  481,  13  Sawy.  516,  1  LRA  842; 
Danforth  v.  Tennessee,  etc.,  R.  Co., 
93  Ala.  614,  11  8  60:  Beck  v.  West, 
87  Ala.  213,  6  S  70:  Brlgham  v.  Car- 
lisle, 78  Ala.  243,  56  AmR  28:  Moore 
v.  Howard,  18  La.  Ann.  635;  McMas- 
ter  v.  State,  108  N.  Y.  542,  16  NE  417; 
Masterton  v.  Brooklyn,  7  Hill  (N.  T.) 
61,  42  AmD  38. 

SO.     U.  S.  V.  Behan.  110  U.  S.  338. 

4  S<n  81,  28  L.  ed.  168. 

31.  U.  S.  V.  Behan.  110  U.  S.  338, 
4  set  81,  28  L.  ed.  168. 


For  latar  o*b«s,  devslopmaats  and  obMigM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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prospective  profits,  the  breach  upon  the  part  of  the 
other  party  must  be  snch  as  to  make  performance 
of  the  contract  impracticable,  and  the  aceomplish- 
fflent  of  its  purposes  impossible.**  Acts  which 
might  justify  the  contractor  in  abandoning  his  con- 
tract and  entitle  him  to  recover  for  work  already 
done  are  not  necessarily  sufficient  to  allow  him  to 
recover  for  prospective  profits." 

Recovery  of  both  expenses  and  profits.  It  is  ob- 
vious that  the  awards  for  profits  and  for  expenses 
must  not  overlap,^*  although  there  is  some  confu- 
sion in  the  authorities  as  to  the  line  of  division." 
It  is  clear  that  there  cannot  be  an  award  for  the 
profits  which  would  have  been  earned  by  the  per- 
formance of  the  entire  contract  and  of  compensa- 
tion at  ^he  contract  rate  for  part  performance,**  or 
of  compensation  for  the  value  of  work  and  ma- 
terials furnished  under  the  contract,'^  nor  can  the 
contractor  recover  his  entire  profits  and  also  for  his 
loss  of  time.'*    So  it  has  been  held  that  there  can- 


not be  an  award  for  profits  and  for  expenses  inei- ,   able  time.** 


dental  to  the  carrying  on  of  the  contractor's  busi- 
ness,** or  in  preparation  for  performance,*"  al- 
though, on  the  other  hand,  it  has  been  held  that  the 
eontractor  may  recover  the  profits  which  he  would 
have  gained  from  the  part  of  the  contract  unper- 
formed and  also  for  depreciation  in  the  value  of 
equipment  procured  by  him  for  the  purpose  of  per- 
forming;*' and  there  may  be  a  recovery  for  the 
profits  of  the  entire  contract  and  also  for  build- 
ings and  equipment  of  a  temporary  character  which 


plaintiff  was  entitled  to  remove  at  the  termination 
of  the  contract  and  which  were  appropriated  by  de- 
fendant.** 

AUowaaces  to  defendant.  Defendant  is  entitled 
to  an  allowance  for  the  value  of  the  materials  on 
hand,**  and  he  is  further  entitled  to  show  that  the 
expenses  incurred  by  plaintiff  have  been  extravagant 
and  unnecessary  for  the  purpose  of  carrying  out  the 
contract.**  So,  where  work  has  been  done  in  prepa- 
ration for  the  performance  of  the  contract^  a  deduc- 
tion should  be  made  from  its  cost  of  the  value  which 
plaintiff  derived  from  its  use  in  the  performance 
of  the  contract  before  he  was  prevented  from  fur- 
ther performance.**  In  an  action  for  breach  of  a 
contract  to  manufacture  paper  from  pulp  to  be 
furnished  by  plaintiff  to  defendant,  defendant  is 
properly  allowed  for  pulp  furnished  which  was  not 
of  the  required  quality,  where  there  is  no  showing 
that  the  objection  could  have  been  remedied  or  other 
pulp  could  have  been  substituted  within  a  reason- 


33.  Harris  v.  Farln-KesI  Constr. 
Co.,  13  Ida.  211,  89  P  760. 

BrMuh  jnatifyiiur  •butdOBawa*  see 
Contracts  }  734. 

33.  Harris  v.  Farls-Kesl  Constr. 
Co.,  13  Ida.  211,  89  P  760.- 

3^     See  cases  Infra  notes  35—42. 

35.     See  Infra  notes  36-42. 

38.  Chase  v.  Smith,  35  Wash.  631, 
635,  77  P  1069. 

"A  recovery  at  the  contract  rate 
for  the  labor  performed  must  neces- 
sarily Include  the  profit  made  by 
such  labor,  and  It  was  only  for  prof- 
Its  on  the  uncompleted  portion  of  the 
work  that  he  was  entitled  to  recover 
in  addition,  and  then  only  after  a 
showing  that  he  would  have  made 
such  a  profit."  Chase  v.  Smith',  su- 
pra 

37.  Smith  v.  Davis,  150  Ala.  106. 
43  S  729. 

[a]  mnstxMtloa. — In  an  action  by 
a  contractor  for  breach  of  a  building 
contract,  where  he  had  been  prevent- 
ed from  completion  of  bis  work,  an 
instruction  authorising  him  to  re- 
cover both  the  profits  of  the  whole 
contract  and  for  the  value  of  work 
and  materials  is  erroneous.  Smith 
V.  Davis.  150  Ala.   106,   43   S  729. 

38.  Lowe  v.  Robb  Engineering  Co., 
37  N.  S.  326. 

[a]  AppUoattona  of  ml*. — <1)  In 
an  action  for  defendant's  refusal  to 
permit  plalntlfT  to  complete  a  con- 
tract to  paint  a  number  of  houses, 
an  instruction  that  plaintiff  could  not 
recover  for  loss  of  time  after  the 
Ireach  of  cotitract  was  improperly  re- 
fused. Anderson  v.  Brammer,  4  Ala. 
A.  596,  58  S  941.  (2)  Where  one 
party  has  been  delayed  by  the  other, 
he  is  entitled  to  the  value  of  the  use 
of  his  property  which  he  would  have 
employed  In  the  performance  for  the 
lime  of  the  delay  or  for  the  pVoflta 
which  would  have  been  realized  out 
of  the  contract,  but  he  Is  not  entitled 
to  both.  Hardaway-Wrlght  Co.  v. 
Bradley,  163  Ala.  696,  51  S  21. 
,^  3S,  Anderson  V.  Hilton,  etc..  Lum- 
her  Co.,  121  Qa.  688,  49  SB  725;  Ty- 
«art  V.  Albrltton,  5  Ga.  A.  412.  63  SE 
■>-\\  Jester  v.  Balnbridge  State  Bank, 
J  Ga.  A.  469.  61  SE  926;  Mitchell  v. 
Henry  Vogt  Mach.  Co.,  3  Ga.  A.  546, 
W  SE   295. 

40.    Worthington  v.  Qivln,  119  Ala. 


44.  51,  24  S  739,  43  LRA  382. 
Borough  Dev.  Co.  v.  Harmon,  154  App. 
Dlv.  689,  139  NTS  362  [aff  214  N.  Y. 
691  mem,  108  NB  1089  mem]  (where 
the  court  refers  to,  but  does  not  ap- 
ply,  the'  rule).  ' 

"Both  Items  are  not,  of  course,  re- 
coverable, since  the  profits  would 
necessarily  include  the  expenditures 
for  tools,  etc.,  less  their  value  at  the 
time  the  work  on  the  contract  ceased." 
Worthington  v.  Givin,  supra. 

[a]  AppUa»tloiia  of  mla. — (1)  Un- 
der a  contract  l)y  a  foundry  company 
to  erect  furnaces  to  manufacture 
steel  Ingots  for  a  steel  company,  and 
whereby  the  steel  company  guaran- 
teed that  the  profit  under  the  con- 
tract to  the  foundry  company  should 
not  be  less  than  a  stipulated  sum, 
the  foundry  company  cannot,  on  a 
breach,  recover  both  the  profits  and 
the  cost  of  the  plant.  Pittsburg 
Steel  Fdy.  v.  Pittsburg  Steel  Co.,  223 
Pa.  430,  72  A  813.  (2)  An  employee 
to  clear  land  for  the  compensation 
of  the  timber  thereon  and  a  specified 
sum  per  acre,  who  on  the  owner's  re- 
fusal to  carry  on  the  work  sues  for 
the  breach  of  contract  and  demands 
as  damages  the  net  profits,  may  not 
recover  the  value  of  his  time  and 
the  expenses  in  creating  a  market 
for  the  timber,  because  they  are  a 
part  of  the  expenses  of  doing  the 
work,  which  must  be  deducted  from 
the  gross  amount  to  arrive  at  the  net 
profits.  Carrlco  v.  Stevenson,  (Tex. 
Civ.  A.)    135   SW  260. 

41.  Des  Allemands  Lumber  Co.  v. 
Morgan  City  Timber  Co.,  117  La.  1, 
41  S  332. 

43.  McCorkle  v.  Mallory,  30  Wash. 
632,  71  P  186. 

43.  U.  S.  V.  Behan.  110  U.  S.  338, 
4  set  81,  28  L.  ed.  168;  Houston  Con- 
str. Co.  V.  U.  S,  38  Ct.  CI.  724;  Lowe 
V.  Robb  Engineering  Co..  37  N.  8.  326. 

[a]  AppUcatloiia  of  ral*>^(l) 
Where  a  person  had  prevented  the 
completion  of  a  contract  to  furnish 
machines,  plaintiff's  right  to  recover 
in  respect  to  the  unfinished  machines 
was  not  the  value  of  his  labor  and 
the  material  bestowed  upon  them,  but 
his  damages  also  included  the  pre- 
vention of  completion;  and  in  esti- 
mating such  damages  the  value  to 
plaintiff  of   the   unfinished   machines 


Perfoimuice  partly  completed  accordiag  to  con- 
tract. Where  performance  has  been  entered  upon, 
plaintiff  is  entitled  to  the  contract  price  for  the  wcark 
done  under  and  according  to  the  contract  and  to 
damages  for  being  prevented  from  completing  the 
contract.*^  Or,  as  the  rule  has  been  otherwise  stated, 
where  there  has  been  part  performance  of  the  con- 
tract, the  just  claims  of  the  party  employed  to  do 
the  labor  or  service  are  satisfied  when  he  is  'recom- 
pensed for  the  part  performed  and  is  indemnified 


See  In  his  possession  might  be  consid- 
ered. Allen  V.  Thrall,  36  Vt.  711.  (2) 
Where  one  employed  to  clear  land 
for  tt)o  compensation  of  the  timber 
thereon  and  a  specified  sum  per  acre 
wap  led  to  clear  the  timber  on  land 
belonging  to  a  third  person,  he  was 
entitled  to  recover  the  expenses  In- 
curred In  doing  that  work,  but  not 
the  purchase  price  of  articles  not 
consumed  in  the  work,  such  as  teams, 
tools,  and  tents.  Carrlco  v.  Steven- 
son.   (Tex.  Civ.  A.)    136   SW  260. 

44.  U.  S.  V.  Behan,  110  TI.  S.  S38, 
4  set  81,  28  L.  ed.  168;  Houston  Con- 
str. Co.  V.  U.  S.,  38  Ct.  CI.  724. 

45.  Brent  v.  Parker,  23  Pla.  200, 
1  B  780. 

46.  C.  W.  Ri>,ntoul  Co.  v.  Clare- 
mont  Paper  Co.,  196  Fed.  305,  116  CCA 
125. 

47.  Ark.— Wiegel  v.  Boone,  64  Ark. 
228,    41    SW  763. 

Ind. — Hoyle  v.  Stellwagen,  28  Ind. 
A.   S81,    63    NE    780. 

Ky. — Langs  taff-Orm  Mfg.  Co.  v. 
Wnford,  160  Ky.  738,  170  SW  1; 
Standard  Constr.  Co.  v.  Jeunesse.  140 
Ky.  833,  131  aw  1028;  Williams  v. 
Yates,  118  SW  603;  Western  v.  Sharp, 
14   B.    Mon.    177. 

Md. — rjorth  V.  Mallory,  94  Md.  305, 
51  A   89. 

Mich. — Brucker  v.  Manistee,  etc., 
R.  Co.,  166  Mich.  380,  130  NW  822. 

Nebr. — Thompson  v.  Oaffey,  52 
Nebr.  31,7,  72  NW  314. 

N.  J. — Harrison  v.  Clarke,  78  N.  J. 
L.  236,  238,  73  A  43;  Sullivan  v.  Mof- 
fatt,  70  N.  J.  L.  4.  66  A  304. 

N.  T. — Oanford  Co.  v.  New  York. 
160  App.  Div.  195,  134  NYS  839  [aff 
211  N.  Y.  534  raem,  105  NB  1082 
mem]. 

See  BoviUe  v.  Datton  Paper  Mills, 
86  Vt.  305,  85  A  623  (holding  that, 
where  plaintiff's  contract  was  an  en- 
tire one  by  which  he  was  to  deliver 
wood  at  defendant's  mill,  and  he  was 
compelled  by  defendant's  default  to 
abandon  it,  his  claim  for  work  per- 
formed may  not  be  reduced  by  the 
increase  In  the  cost  to  defendant  of 
getting  the  wood  to  the  mill  because 
of  the  manner  in  which  plaintiff  had 
delivered  it  at  a  stream). 

"For  the  work  performed,  such  a 
proportion  of  the  entire  price  as  the 
fair  cost  of  that  work  bears  to  the 
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for  his  loss  in  respect  to  the  part  which  is  unexe- 
cuted.''* Where  performance  under  the  contract  has 
advanced  to  a  point  where  it  may  be  determined 
from  the  contract  what  payment  plaintiff  is  entitled 
to  for  the  work  already  done,  his  measure  of  recov- 
ery is  properly  the  contract  price  for  the  part  of 
the  contract  which  has  been  performed  together  with 
the  profits  which  he  has  lost  from  being  prevented 
from  fierforming  the  remainder  of  the  contract.*' 
In  the  application  of  this  rule  it  has  been  held  that 
the  measure  of  damages  for  the  work  done  under  the 
contract  may  be  hxed  by  taking  the  proportion  of 
the  entire  price  which  the  fair  cost  of  the  work  done 
bears  to  the  fair  cost  of  the  whole  work.'"  Another 
method  of  admeasurement  which  has  been  adopted 
is  to  take  the  full  contract  price  less  the  cost  of 
completion  of  the  contract."^  The  contract  price  is 
not  recoverable  except  upon  a  theory  of  performance 
and  cannot  be  recovered  upon  a  theory  of  inability 
to  perform."' 

Beasonable  value  of  the  work  and  materials  fur- 
nished. According  to  some  authorities,  where  there 
has  been  a  prevention  of  performance,  plaintiff  is 
entitled  to  recover  the  reasonable  value  of  the  work 
which  he  has  done  under  the  contract  together  with 
the  profits  which  he  has  lost  through  -  being  pre- 
vented from  performing  the  remainder  of  the  con- 
tract." These  authorities,  however,  apparently  ig- 
nore the  distinction  between  a  rescission  of  the  con- 
tract and  an  action  for  its  breach."*  Where  the 
party  injured  by  prevention  of  performance  elects 
to  rescind  the  contract,  he  cannot  of  course  recover 


upon  the  contract  either  for  outlay  or  for  loss  of 
profits,  but  his  recovery  is  upon  a  quantum  meruit 
for  the  value  of  his  services  actually  performed."^ 
Where  a  contract  is  by  the  mUtual  consent  of  the 
parties  to  it  abandoned  after  partial  performance 
by  one  party,  he  is  entitled  to  recover  a  reasonable 
price  on  quantum  meruit  for  the  work  done."' 

Part  petrformance  not  admeasnrable  by  contract. 
I  Where  performance  of  the~  contract  is  stopped  be- 
fore it  has  reached  the  stage  where  the  price  of  the 
work  done  is  capable  of  admeasurement  by  the  terms 
of  the  contract,  a  recovery  may  be  had  as  upon  a 
quantum  meruit  of  the  reasonable  value  of  the  work 
done  without  regard  to  the  contract  rate.*' 

Damages  from  delay.  Where  plaintiff  has  suf- 
fered damages  from  material  delay  in  the  progress 
of  the  work  which  is  attributable  to  defendant  and 
is  not  included  in  the  item  of  expenditures,  a  re- 
covery may  be  had  therefor."" 

Termination  of  contract  by  implied  term.  Where, 
although  a  contract  is  in  form  entire  and  indivis- 
ible, yet  from  its  nature  it  is  such  as  indicates  that 
the  parties  must  have  contemplated  the  possibility 
of  its  termination  by  act  of  law  or  of  Qod  or  by 
some  cause  beyond  their  power,  there  can  be  no 
recovery  of  the  profits  which  would  have  arisen 
from  further  and  future  performance  where  the 
contingency  happens  rendering  it  impossible  of  fur- 
ther execution  or  giving  the  right  to  terminate  it."* 
But  a  recovery  is  allowed  for  such  part  of  the 
contract  as  has  been  performed."  In  such  case,  in 
determining   the   compensation   which   shall   be   al- 


fair  cost  of  the  whole  work,  and  for 
the  work  not  performed  such  profit 
as  would  have  been  realise^  by  Its 
performance.'^  Harrison  v.  Clarke, 
supra.  . 

[a]  ZIInstx»tloa<— Where  defend- 
ant breached  a  lontlng  contract, 
plaintiff  Is  entitled  to  recover  the  sum 
stipulated  for  all  timber  cut,  and,  for 
timber  which  he  was  prevented  from 
cutting,  the  difference  between  the 
contract  price  and  the  cost  of  cutting. 
LanKStair-Orm  Mfg.  Co.  v.  Wllford, 
160   Ky.   783,   170   SW   1. 

[b]  Appllratloii  of  role. — A  con- 
tractor who  is  prevented  by  the  own- 
er from  completlnK  the  work  may 
treat  the  contract  as  rescinded;  and 
his  measure  of  damages  Is  the  value 
of  the  labor  performed,  and  not  the 
total  contract  price,  less  the  cost  of 
completing  the  work  and  payments 
received.  Valente  v.  Weinberg,  80 
Conn.  134.  67   A   3JB9,   13  LRANS  44$. 

[c]  Ohtxtge  in  plan. — Although 
defendant  wrongfully  terminated 
plaintiffs'  contract  to  grade  a  rail- 
road, yet,  the  contract  having  author- 
ised a  change  in  tlie  route  of  the  road 
by  defendant,  plaintill's  damages  are 
to  be  measured  by  the  route  as  built, 
rather  than  as  originally  staked  out, 
notwithstanding  the  change  in  the 
route  was  subsequent  to  such  termi- 
nation. Brucker  v.  Manistee,  etc.,  R. 
Co.,   166   Mich.    330.    130   NW   822. 

[d]  Plaolnf  advertlasniMit.— In  an 
action  by  an  advertising  agent  for 
breach  of  a  contract  under  which  he 
was  to  place  all  of  defendants'  ad- 
vertising as  defendants  might  direct 
in  consideration  of  certain  commis- 
sions on  the  amount  of  advertising, 
plaintiff  can,  in  the  absence  of  proof 
of  special  damage,  recover  commis- 
sions only  for  such  advertisements 
as  were  actually  published,  and  not 
for  advertisements  which  he  con- 
tracted to  publish  but  was  unable  to 
place  on  account  of  defendants'  with- 
drawing their  advertisements  from 
htm.  Savage  v.  Drs.  K.  ft  K.'s  U.  S. 
Medical,  etc.,  Assoc,  59  Mich.  400,  26 
NW  652. 

[e]  TbMtrleal  aBrnrsoMat.— When 


a  theatrical  contract  Is  broken  the 
damages  recoverable  are:  First,  the 
value  of  the  labor  done  under  It;  and 
second,  such  further  damage  as  may 
be  legally  assessed  for  the  breach; 
and  this  must  be  such  only  as  arises 
from  facts  existing  at  the  time  of 
the  breach.  Escott  v.  Cram,  13  Pittsb 
LegJ   (Pa.)  412. 

4B.  Priedlander  v.  Pugh,  43  Miss. 
Ill,  5  AmR  478;  Pacific  Bridge  Co.  v. 
Oregon  Hassam  Co.,  67  Or.  576,  E80, 
134   P  1184. 

"The  general  rule  governing  the  re- 
covery of  damages  for  the  breach  of 
an  executory  contract  is  that,  where 
a  party  engaged  in  the  execution  of 
an  agreement  is  wrongfully  prevent- 
ed by  the  other  party  from  comply- 
ing with  the  terms  of  the  contract, 
the  usual  relief  In  such  a  case  is  rec- 
ompense to  the  plaintiff  for  the  part 
accomplished  and  Indemnity  for  the 
loss  occasioned  by  the  part  unper- 
formed." Pacific  Bridge  Co.  v.  Ore- 
gon  Hasaam   Co.,  supra. 

49.  Hoyle  v.  Stellwagen,  28  Ind.  A. 
681,  63  NE  780;  Kehoe  v.  Rutherford, 
56  N.  J.  L.  23,  27  A  912;  Duncan  v. 
Johnson,  (Tex.  Civ.  A.)  59  SW  46; 
Chase  y.  Smith,  36  Wash.  631,  77  P 
1069. 

BO.  Harrison  v.  Clarke,  78  N.  J.  L. 
286,  73  A  43;  Kehoe  V.  Rutherford.  66 
N.   J.  L.   23,   27  A  912. 

81.  Goldstein  V.  Godfrey  Co.,  61 
Misc.  64,  113  NTS  123;  Thaoke  V. 
Herneheim,  115  NTS  216;  Gould  v. 
McCormlck,  76  Wash.  61,  184  P  876, 
47  I.,RANS  765;  Bpafford  v.  McNally. 
130  Wis.   B37.  110  NW  387. 

BS.  International  Text-Book  Co.  v. 
Marvin.  186  Mich.  660,  132  NW  437; 
International  Text-Book  Co.  v.  Jones, 
168  Mich.  86,  131  IfW  98;  Ward  v. 
American  Health  Pood  Co.,  119  Wis. 
12,   96   NW  3SS. 

88.  Kenny  v.  Knickerbocker  Bread, 
etc.,  Co.,  136  App.  DIv.  568.  121  NTS 
69;  Carlln  v.  New  Tork,  132  App.  Dlv. 
90,  91.   116  NTS   346. 

"The  defendant,  therefore,  is  in  the 
position  of  one  who  has  unreasonably 
broken  his  contract,  and  the  plain- 
tiff is  entitled  to  recover  the  reason- 


able value  of  the  materials  furnished 
and  work  performed  by  him  (Garvin 
Mach.  Co.  V.  Hutchinson,  1  App.  Dlv. 
380,  37  NTS  394).  together  with  such 
reasonable  profit  -as  he  might  have 
earned  had  he  been  permitted  to  com- 
plete the  performance  thereof.  (Wlth- 
erbee  v.  Meyer,  155  N.  T.  446,  50  NE 
68;  Jones  v.  New  Tork,  47  App.  Dlv. 
39,  62  NTS  284).'"  Carlin  v.  New 
Tork,  supra. 

B4i,     See    Contracts    U   683.    684. 

66.  U.  S.   v.  Behan,  110  U.   S.   338, 

4  set  81,  28  L.  ed.  168;  Clark  v.  New 
Tork,  4  N.  T.   S3S,   63  AmD  879    frev 

5  Barb.  288]. 

BlCht  to  lecoTer  on  annntnm  ta»- 
nlt  after  partinl  mnfomisBee  see 
Work  and  Labor    [40  Cyc  2830]. 

se.  Vanscoyoc  v.  Simons,  3  Alta. 
L.  49,  13  WestLR  126. 

67.  Harrison  v.  CHarke.  78  N.  J.  L. 
236,  73  A  43;  Derby  v.  Johnson,  21 
Vt.  17. 

88.  P.  J.  Carlin  Constr.  Co.  v. 
GuerinI  Stone  Co..  241  Fed.  545,  154 
CCA  321 ;  Louisville,  etc..  R.  Co.  v. 
Hollerbach,   105   Ind.   187,   5  NE  28. 

89.  Orr  v.  Ward,  73  111.  318;  Wll- 
lington  V.  West  Boylston,  4  Pick. 
(Mass.)  101;  Grifllth  v.  Blackwater 
Boom,  etc.,  Co.,  55  W.  Va.  604,  48  SE 
442.  69   LRA   124. 

80.  Ryan  v.  Dayton,  25  Cotm.  188. 
66  AmD  660;  Wlllington  v.  West 
Boylston,  4  Pick.  (Mass.)  101;  United 
Press  v.  A.  S.  Abell  Co.,  79  App.  Dlv. 
f60,  80  NTS  464  [aff  178  N.  T.  578 
mem,  70  NE  1110  mem];  Grifllth  v. 
Blackwater  Bcom,  etc..  Co.,  56  ^W. 
Vft.  604,   48   .SE  442,  69  LRA   124. 

[al  ninstratlon. — ^Where  an  ex- 
ecutory contract  with  a  corporation, 
requiring  work,  labor,  and  expendi- 
ture of  money  for  materials,  machin- 
ery, and  appliances,  and  the  construc- 
tion of  roads,  as  well  as  in  carrying 
on  the  work,  is  terhiinated  by  the 
dissolution  of  the  corporation  through 
insolvency,  the  contractor  is  entitled 
to  compensation  under  the  contract 
until  the  date  of  its  termination,  and 
to  reimbursement  for  the  necessary 
expenses  aforesaid,  subject  to  a  de- 
duction of  all  sums  paid  by  the  cor- 


For  later  esses,  derelopnenta  and  tHumgam  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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loved,  it  is  improper  to  apportion  expenditures  by 
plaintifF  for  permanent  improvements  and  prepara- 
tion for  the  execution  of  the  contract  between  the 
executed  and   unexecuted  parts  of  the  contract." 

Completion  of  porfonuipoe  and  neoyery  of  con- 
tract price.  When  the  party  to  whom  performance 
is  due  givee  notice  of  his  intention  to  repudiate  the 
contract,  the  other  party  cannot  continue  with  per- 
formance and  reeover  as  bis  damans  the  full  eon- 
tract  price.'* 

[i  173]  (6)  Particular  Olasies  of  Oontracte— 
(a)  Work,  Labor,  and  Senrices.**  The  damages  for 
failure  to  furnish  labor  or  services  in  accordance 
with  a  contract  therefor  are  measured  by  the  actual 
loss  sustained  as  a  natural  and  proximate  conse- 
quence,** which,  when  the  contract  is  to  perform  a 
specific  piece  of  work  or  service,  is  ordinarily  the 


poratlon  and  the  value  of  the  ma- 
terials on  hand.  Qriffith  v.  Black- 
water  Boom,  etc.,  Co.,  55  W.  Va. 
<04,  48   as    442,    69   L.RA    124. 

61.  Orlfflth  V.  Blackwater  Boom, 
etc.,  Co.,  56  W.  Va.  604,  48  SB  442, 
(9  LRA    124. 

[a]  Hod*  of  oompwtetlon. — ^Where, 
in  a  prosecution  of  work  under  a 
contract  for  cutting  logs  and  hauling 
and  driving  them  to  a  mill  by  a  rail- 
road, tramroada,  and  dams  in  a  river 
constnicted  by  him  for  the  purpose, 
the  contractor  puts  in  timber  to  the 
same  mill,  by  means  of  the  improve- 
ments, for  others,  not  keeping  sep- 
arate accounts  of  the  expenditures, 
it  is  not  error  to  allow  him,  on  de- 
termining the  question  of  compensa- 
tion for  servlcea  and  outlay,  when  he 
has  been  prevented  from  completing 
his  contract,  to  cliarge  up  his  entire 
outlay  and  credit  all  sums  received 
on  account  thereof,  when  all  the  work 
was  profltable  so  far  as  executed,  and 
the  accounts  cannot  be  separated. 
Grifflth  v.  Blackwater  Boom,  etc.,  Co., 
55  W.  Va.  604,  48  SB  442.  69  LRA. 
124. 

68.  Hendell  v.  WiUyoung,  42  Misc. 
210,  86  NTS  647. 

Slfkt  to  p«ocsod  itad  ooaiploto  ooa- 
tract  see  Contracts  i  731. 

63.  Boilding  aad  ooaatnuitloM  oob- 
tnets  see  Building  and  Construction 
Contracts   li    148-150. 

64.  Oa. — Water  L«t  Co.  V.  Leon- 
ard, 30  Ga.  660;  Baldwin  v.  Lessner, 
8  Ga.  71. 

Ind.-— Glass  v.  Garber,  56  Tnd.  336; 
Ellison  V.   Dove.   8  Blackf.   571. 

Iowa. — Amsden  v.  Dubuque,  etc.,  R. 
Co.,  28  Iowa  542. 

Kan. — Missouri,  etc.  R.  Co.  v.  Ft 
Scott,  IS  Kan.  435;  Houser  v.  Pearoe, 
13  Kan.    104. 

Ky.— Haalip  v.  Austin,  4  KyL  982. 

He. — Fowler  v.  Kennebec,  etc,  R 
Co..  Jl  Me.   197. 

Md. — Baltimore,  etc.,  R.  Co.  t.  Res- 
ley.  7  Md.  297. 

Mass. — Marston  v.  Singapore  Rat- 
tan Co.,  163  Mass.  296,  89  NB  113; 
Kenworthy  v.  Stevens,  132  Mass. 
123. 

Mich. — ^Hosmer  v.  Wilson,  T  Mich. 
iU,  74  AmD  716. 

Ho. — Black  River  Lumber  Co.  v. 
Warner.  98  Mo.  374,  6  SW  210;  Clark 
V.  Marshall,  84  Mo.  429. 

Nebr. — Myers  Royal  Spice  Co.  v. 
Oriswold,  77  Nebr.  487,  109  NW  736; 
Esterly  Harvesting  Mach.  Co.  v.  Frol- 
key,  34  Nebr.   110,  61   NW  594. 

N.  H.— Robinson'  v.  Oilman,  43  N. 
H.  486. 

N.  J.— Trenwith  v.  Gllvory,  60  N. 
J-  h.  18,  11  A  325  (aft  50  N.  J.  L.  6S0, 
17  A  1104];  Lehnela  v.  Egg  Harbor 
Commercial   Bank,    (Ch.)   26  A   797. 

N.  T. — Laraway  v.  Perkins,  10 
N.  T.  371,  Seld.  14;  Beach  v.  Crain,  2 
^'.  T.  86,  49  AmD  369;  Savery  v.  In- 
tersoll,  46  Hun  176:  Hoard  v.  Garner, 
f  N.  T.  Supor.  179  [att  10  N.  T.  261  J; 
Uorrell  v.  Long  Island  R.  Co.,  16 
paly  127,  3  NTS  928;  King  v.  Brown. 
i  Hill  486. 

N.  C— Boll  ▼.  Walker,  SO  N.  C.  43. 


N.   D. — Paulson  v. 
D.   488,  15?  NW  478 

Or. — Blagen  v.  Thompson,  23  Or. 
239,    81    P   647,    18    LRA    315. 

Pa. — ^Hutchinson's  App.,  16  A  761; 
McDowell's  App.,  123  Pa.  381,  16  A 
763. 

Tex. — Wilson  v.  Orahani,  14  Tex. 
222;  White  V.  Affleck,  1  Tex.  Unrep. 
Cas,  78;  Kerr  v.  Blair,  47  Tex.  Civ.  A. 
406.  106  SW  648. 

Wis.— Noble  V.  Libby,  144  Wis.  682, 
129  NW  791. 

Vt. — Keyes  v.  Western  Vermont 
Slate  Co.,  34  Vt.  81. 

Can. — Great  >  Northern  R.  Co.  v. 
Furness,  etc.,  Co.,  42  Can.  8.  C.  234 
(mod  82  Que.  Super.  121]. 

(a]  nivatnttoBs,, — (l)  The  meas- 
ure of  damages  for  the  breach  of  a 
contract  to  harvest  oats,  which 
breach  caused  them  to  be  entirely 
lost,  is  the  entire  value  of  the  oats 
lost,  and  not  the  difference  between 
the  contract  price  and  what  it  would 
have  cost  to  have  the  work  done  by 
others,  if  plaintiff  was  reasonably 
diligent  in  trying  to  have  the  work 
done  and  save  the  oats.  Houser  v. 
Pearce,  IS  Kan.  104.  (2)  Where 
plaintiff,  through  a  traveling  sales- 
man, took  defendant's  order  for 
stock  food,  on  condition  that  the 
salesman  continue  to  assist  defend- 
ant In  selling  stock  food  of  the  same 
kind  previously  sold  to  defendant 
by  plaintiff,  the  measure  pf  defend- 
ant's damage  for  breach  of  the  con- 
dition is  the  reasonable  value  of  the 
services  to  be  rendered  to  him.  My- 
ers Royal  Spice  Co.  v.  Oriswold,  77 
Nebr.  487,  109  NW  786.  (8)  Where 
a  person  failed  to  thresh  rice  in 
shock,  as  he  had  contracted  to  do, 
the  owper's  damages  would  be  meas- 
ured by  reference  to  the  market  value 
of  the  rice  as  threshed  at  the  place, 
or  at  the  nearest  place  where  it  had 
a  market.  Kerr  v.  Blair,  47  Tex. 
Civ.   A.    406,    105    SW    648. 

6B.  Ark. — Flunkett  v.  Meredith. 
72   Ark.    8,   77    SW    600. 

Cal. — Taylor  v.  North  Pac.  Coast 
R.  Co.,  66  Cal.  817;  Turner  v,  Howie, 
28  Cal.  A.  167,   151   P  751. 

Conn. — Lee  v.  Harris,  86  Conn.  212, 
82  A  186. 

111. — St.  Louis,  etc.,  R  Co.  v.  Lur- 
ton,    72  111.   118. 

Mass. — Ooddard  v.  Barnard,  16 
Gray  206;  Lawton  v.  Fltchburg,  etc., 
R.  Co.,  8  Cush.  230,  64  AmD  753. 

Mich. — Grady  v.  Sullivan,  112 
Mich.  468,  70  NW  1040. 

Minn. — Anderson  v.  Nordstrom,  60 
Minn.    231,    61    NT\"   1182. 

Mo. — Oathwrlght  v.  Callaway 
County,  10  Mo.  663;  Kansas  City  v. 
Davidson,  154  Mo.  A.  269,  133  SW 
366. 

,  N.  T. — KIdd  V.  McCormlck.  83  N.  T. 
891;  Niles  v.  Iroquois  Realty  Co.,  130 
App.  Div.  774,  116  NTS  602;  Deeves 
V.  Richardson,  etc.,  Co.,  69  N.  T. 
Super.    423,    14    NTS    633. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Carthage,   36   Oh.   St.   S31. 

Okl.— Albright  v.  Blalock,  62  Okl. 
761,    163    P   682. 


reasonable  cost  of  seenring  performance  by  other 
means,*'  or,  where  the  consideration  is  not  executed, 
the  difference  between  the  contract  price  and  such 
cost.**  So  where  one  party  to  a  contract  is  through 
the  failure  of  the  other  party  to  perform  compelled 
to  relet  the  work  to  another,  he  is  entitled  to  re- 
cover the  difference  between  the  contract  price  and 
the  price  whieh  he  was  compelled  to  pay  upon  the 
reletting.*^  But  this  rule  cannot  be  resorted  to 
where  the  second  contract  is  siibstantially  different 
from  the  first.** 

Px«T«ition  of  performance.  Where  a  contract  in- 
volves the  furnishing  of  personal  services  by  plain- 
tiff, and  performance  is  prevented  by  defendant, 
although  plaintiff  is  at  all  times  ready  and  willing 
to  perform,  the  measure  of  dami^es  is  prima  facie 
the  consideration  agreed  to  be  paid,**  although  it 

Sorenson,   88  N, 


Or.— Hoskins  v.  Scott,  52  Or.  271, 
96  P  1112. 

Tex. — Sherman  v.  Connor,  88  Tex. 
35,    29    SW    1053. 

Vt.— Forsyth  v.  Mann,  68  Vt.  Xie, 
34  A  481,  32  LRA  788. 

Wash. — ^Mendenhall  v.  Davis,  62 
Wash.  169,  100  P  336,  21  LRANS  914, 
17  AnnCas   179. 

[a]  Tata*  of  xwpalrs. — ^Where  a 
contractor  for  keeping  a  public 
bridge  in  repair  commits  a  breach  of 
his  contract  and  the  county  court  has 
caused  the  necessary  repairs  to  be 
made,  the  rule  of  damages  in  an  ac- 
tion for  the  breach  is  the  value  of 
the  repairs  needed  and  not  the  sum 
the  county  might  have  spent  for 
them.  State  v.  Ingram,  27  N.  C. 
441. 

ee.  U.  S.— Goldsboro  v.  MoSett,  4* 
Fed.-  213  [rev  on  other  grounds  62 
Fed.  560,  3  CCA  202].  See  Mosby  v. 
U.  S.,  194  Fed.  346,  116  CCA  74  (hold- 
ing that  the  pleadings  and  proof  did 
not  permit  a  recovery  upon  this  the- 
ory in  the  particular  case). 

Del.— Truitt  v.  Fahey,  19  Del..  673, 
62  A  339. 

Ida. — Dover  Lumber  Co.  v.  Case, 
170   P   108. 

111. — Schuyler  County  v.  Missouri 
Bridge,  etc.,  Co..  173  III.  A.  485  [aff 
256  111.   348,   100  NE  239]. 

N.  T. — Triangle  Waist  Co.  v.  Todd, 
168  App.  Div.  693.  164  NTS  542;  Bor- 
chardt  v.  Lord  Electric  Co.,  98  Hlsc 
661,  167  NTS  444;  Jacobs  v.  Mandel, 
104  NTS  721. 

Tex.— Hill  V.  Leigh,  (Civ.  A.)  100 
SW  351. 

Wis. — Eastern  R.  Co.  v.  Tuteur,  127 
Wis.  382,  106  NW  1067. 
'  (a]  nlBstmtloa.  On  breach  of  a 
contract  for  the  handling  of  a  rail- 
road's freight  at  a  terminal  point  for 
a  year  at  spectflM  rates  per  ton,  the 
railroad  company,  having  assumed 
further  performance  of  the  work,  was 
entitled  to  recover  the  difference  be- 
tween the  contract  price  and  the  rea- 
sonable cost  to  it  of  performing  the 
work,  but  was  not  entitled  to  re- 
cover for  the  amount  paid  by  it  for 
Sunday  labor,  or  the  amount  paid  to 
the  contractor  after'  breach  of  his 
contract.  Eastern  R.  Co.  v.  Tuteur, 
127  Wis.   882,   105  NW  1067. 

67.  Goldsboro  v.  Moffett,  49  Fed. 
213  (rev  on  other  grounds  62  Fed. 
660,  2  CCA  202];  Mundy  v.  U.  S.,  35 
Ct.  CI.  266. 

[a]  niturtrattoa.— Where  a  Arm 
which  has  entered  into  a  contract 
with  a  city  for  the  construction  of 
waterworks  fails  to  begin  the  work, 
the  amount  of  damages  to  which  the 
city  is  entitled  Is  at  least  equal  to 
the  difference  between  the  contract 
price  and  the  compensation  provided 
for  In  a  new  contract  made  In  pur- 
suance of  a  l)ld,  secured  by  a  sub- 
sequent advertisement  of  the  same 
work.  Goldsboro  v.  Moffet,  49  Fed. 
213  (rev  on  other  pounds  52  Fed. 
660]. 

68.  Mundy  V.  U.  S..  36  Ct.  CI.   266. 
ee.     U.    S. — Lewis    V.    C.    E.    Sherin 

Co.,  194  Fed.  976;  Matheslus  v.  Brook- 
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may  be  shown  in  mitigation  that  plaintiff  might 
have  secured  other  emplojonent  for  his  services  dar- 
ing the  contract  period."*  From  this  it  appears  that 
the  true  measure  of  damages  is  not  in  such  oases 


the  contract  price  but  the  amount  of  the  actual 
loss.^'  Where  the  contract  is  entire,  and  after  part 
performance  plaintiff  has  been  deprived  of  its  bene- 
fits by  the  wrongful  acts  of  defendant,  he  is  en-. 


lyn  Heights  R.  Co.,  9e  Fed.  792;  Har- 
dy V.  U.  S..  9  Ct.  CI.  244. 

Ala. — T.  Li.  Farrow  Mercantile  Co. 
V.  RlKBina.   14  Ala.   A    529,   71   S  ^C3. 

Ark. — Brodle  v.  Watkins,  33  Ark. 
545,  34  AmR  49;  Walworth  v.  Pool,  9 
Ark.  394. 

Ga. — Mimms  v.  J.  Lt  Betts  Co.,  9 
Ga.  718,  72  SE  271. 

Mass. — St.  John  v.  St.  John,  223 
Mass.   137,   111   NB  719. 

Mo. — Steit^burs  v.  Gebhardt,  41  Mo. 
510;  McManama  v.  Dyer,  (A.)  176  SW 
1101;  Hume  V.  Hale,  146  Mo.  A. 
659.  126  SW  871;  Peck  v.  Kansas 
City  Metal  Rooflng,  etc.,  Co.,  96  Mo. 
A.  212,  70  SW  169. 

N.  J. — McDermott  v.  De  Meridor 
Co.,  80  N.  J.  L.  67,  76  A  331  [att  82 
N.  J.  Li.  530,  82  A  900]. 

N.  T. — Ware  Brothers  Co.  v.  Cort- 
land Cart,  etc..  Co.,  210  N.  T.  122,  l63 
NB  890  [rev  148  App.  Dlv.  646,  133 
NTS  60];  Ware  Bros.  Co.  v.  Cortland 
Cart,  etc.,  Co.,  192  N.  T.  439,  89  NB 
«6,  127  AmSR  914,  22  LRANS  272. 

Pa. — Swavely  v.  jEno,  64  Pa.  Super. 

Wis.— Graf  v.  I^aev.  120  Wis.  177, 
97  NW  898;  Danley  v.  Williams,  16 
Wis.  681;  M3dbery  v.  Sweet.  3  Plnn. 
210,  S  Chandl.  231.  See  Romey  y. 
Rock  County  Sugar  Co.,  169  Wis.  662, 
160  NW  981   (recoBnlzlng  rule). 

[a]  niiurtrattoiu. — (1)  Where  de- 
fendant father-in-law,  by  remarry- 
ing and  leaving  home,  broke  an  un- 
conditional contract  to  pay -one  thou- 
sand dollars  to  plaintiff  daughter-in- 
law  for  making  him  a  home,  she  was 
entitled  to  recover  entire  considera- 
tion. St.  John  v.  St.  John,  223  Mass. 
137,  111  NB  719.  (2)  Where  a  con- 
tract for  advertising  la  broken'  by 
the  advertiser  ordering  its  discon- 
tinuance, the  damages  are  prima  fa- 
cie pompensation  for  the  full  term 
for  which  the  advertisement  was  to 
run,  and  t^e  burden  is  on  defendant 
to  show  any  mitigation  of  damages 
by  reason  of  what  might  have  been 
earned  from  other  advertisers.  Mc- 
Dermott V.  De  Meridor  Co.,  80  N.  J. 
L.  67,  76  A  331  [aff  82  N.  J.  Li.  630, 
S2  A   900]. 

[b]  AppUcAtlOB*  Of  xol*. — (1)  The 
measure  of  damages  for  breach  of 
contract  by  a  mine  owner  to  give 
plaintiff  all  the  hauling  for  a  year 
at  certain  rates  without  agreeing  to 
furnish  any  certain  amount  of  work 
was,  in  the  absence  of  expenditures 
by  plaintiff  in  preparation,  the 
amount  of  services  rendered  by  third 
persons,  but  at  the  rate  fixed  by  the 
contract.  Nashotah  Mines  Co.  v. 
Dyer,  21  Colo.  A.  446,  122  P  60.  (2) 
Where  a  railway  advertising  com- 
pany contracted  with  defendant,  by 
Which  the  latter  authorised  the  ad- 
vertising company  to  Insert  cards 
in  the  cars  in  a  certain  city  for  a 
specifled  time,  for  a  stipulated 
monthly  payment,  and  defendant  re- 
pudiated the  contract  the  day  after 
It  was  made,  but  the  advertising 
company  contiiiued  the  performance 
of  the  contract,  it  was  entitled  to  re- 
cover the  full  contract  price  where 
It  did  not  appear  that  It  coiild  have 
rented  the  space  reserved  for  de- 
fendant. Railway  Adv.  Co.  v.  Stand- 
ard Rock  Candy  Co.,  83  App.  Dlv.  191, 
83  NTS  338  [aff  178  N.  T.  670  mem, 
70    NB    1108    mem]. 

70.  Ala.— T.  Li.  Farrow  Mercan- 
tile Co.  V.  Rlggins,  14  Ala.  A.  629,  71 
S  963. 

Ark. — ^Walworth  v.  Pool,  9  Ark. 
394 

Mo. — ^Dean  ▼.  Rltter,  18  Mo.  182; 
Hicks  V.  National  Surety  Co.,  185  Mo. 
A.   500.  172  SW  489. 

N.  T. — Ware  Bros.  Co.  v.  Cortland 
Cart,  etc.,  Co.,  192  N.  T.  439,  86  NE 
666,   127   AmSR   914.   22   LRANS   272; 


Dunn  V.  Allen,  66  App.  Dlv.  637  mem, 
59  App.  Dlv.   661,  67   NTS   218. 

Wis. — Danley  v.  Williams,  16  Wis. 
681. 

See  Erskine  v.  Marchant,  (Cal,  A.) 
174  P  74  (holding  evidence  as  to  prof- 
its made  by  plaintiff  on  other  sales 
not  admissible  in  action  for  breach 
of  contract  of  employment  as  sales' 
agent). 

[a]  Ulnatmtlon. — ^Where  a  con- 
tractor hires  canal  boats  and  teams 
for  a  flzed  time,  under  a  contract 
that  they  shall  be  operated  by  the 
owner,  who  shall  furnish  the  re- 
quired help,  and  the  contract'  ts 
broken  by  the  contractor,  the  owner 
may  recover  the  contract  price,  less 
any  deduction  provided  therein,  and 
any  expense  avoided  by  the  termi- 
nation of  the  contract,  and  any  sum 
which  the  owner  and  his  boatd  and 
veams  may  earn  In  other  employ- 
ment by  the  exercise  of  reasonable 
diligence.  Dunn  v.  Allen,  55  App. 
Dlv.  637  mem,  69  App.  Dlv.  661,  67 
NTS   218. 

[b]  Amount  of  aUowwiceb— Where 
a  contract  for  the  hire  of  canal  boats 
to  be  operated  by  the  owner  la  broken 
by  the  employer,  and  the  owner  sues 
for  damages,  the  sum  earned  by  the 
boats  from  other  employment  during 
the  remainder  of  the  term,  which  is 
to  be  deducted  froif  the  contract 
price  in  determining  the  damages,  Is 
to  be  computed  by  taking  the  gross 
sum  so  earned  in  connection  with 
any  increased  expense  in  their  oper- 
ation over  the  expense  which  would 
have  been  necessary  in  performing 
the  contract.  Dunn  v.  Allen,  66  App. 
Div.  637  mem,  59  App.  Dlv.  561.  67 
NTS  218. 

Bntjr  t«  Mdno*  OMnar*  see  supra  I 
100. 

71.  Ark. — Womble  v.  Hickson,  91 
Ark.  266,  121  SW  401;  Brodle  v.  Wat- 
kins,  33  Ark.   545.  647,  34  AmR  49. 

Cal.— Utter  v.  Chapman.  38  Cal.  669. 

Colo. — Kilpatrick  v.  Inman,  46  Colo. 
614.  105  P  1080.  2«  LRANS  188;  Mc- 
Clair  v.  Austin,  17  Colo.  676,  31  P 
226. 

Conn. — Shopper  Pub.  Co.  v.  Skat 
Co..  90  Conn.  817,  97  A  317. 

Ga. — Mimms  v.  J.  L.  Betts  Co.,  9 
Ga.  A.  718.  72  SE  271. 

Iowa. — ^Kelson  v.  Schmidt,  126  NW 
324. 

Ky. — ^Wood  V.  Morgan,  8  Bush  607; 
Jewell  V.  Blandford,  7  Dana  472; 
Chamberlln  v.  McCalllster,  6  Dana 
362. 

Mo. — Clark  v.  Smalley  Tie,  etc.. 
Co.,  (A.)  180  SW  436;  Hicks  v.  Na- 
tional Surety  Co.,  186  Mo.  A.  600, 
172  SW  489. 

N.  J.— Harrison  v.  Clarke,  78  N.  J. 
L.  236,  73  A  43. 

N.  M. — Spencer  v.  Keljy,  163  F 
1087. 

N.  •  T.— Napier  v.  Spielmann,  127 
App.  Div.  711,  111  NTS  1009  [aff  64 
Misc.  96,  103  NTS  982];  Dunham  v. 
Hastings  Pav.  Co.,  95  App.  Div.  360, 
88  NTS  835;  King  v.  Will  J.  Black 
Amusement  Co.,  115  NTS  243  [aff  132 
App.  Dlv.  925  mem.  116  NTS  1139 
mem]. 

Oh.— Prescott  v.  Kobllt«,  25  Oh. 
Ctr.  Ct.  N.  S.  84  [aff  71  Oh.  St.  546 
mem,  74  NB  1137  mem]. 

Pa. — Babayan  v.  Reed,  267  Fa.  206, 
101   A   339. 

Tex. — McLane  v.  Maurer,  28  Tex. 
Civ.  A.  76, '66   SW  693,  1108. 

"While  the  contract  price  will  be 
adopted  as  the  prima  facie  measure 
of  damages,  the  damages  may  be  in- 
creased or  diminished,  accordingly  as 
the  proof  shows  that  the  plaintiff 
has  sustained  an  actual  loss  greater 
or  less  than  the  contract  price.  And 
these  rules  will  have  the  same  appli- 
cation,   whichever   party    to    the   con- 


tract mii|r  be  the  plalntMC  In  the  ac- 
tion. In  an  action  for  an  entire  fail- 
ure of  performance  on  the  part  of 
the  party  contracting  to  furnish  the 
services,  the  other  party  may.  If  he 
has  paid  the  contract  price,  recover 
the  same,  together  with  such  addi- 
tional amount,  if  any,  as  was  re- 
quired to  be  paid  to  procure  similar 
services,  and  If  the  contract  price 
has  not  been  paid,  his  recovery  is 
limited  to  such  additional  amount; 
for  that  was  all  the  actual  loss  he 
sustained  by  the  breach.  And  when, 
on  the  other  hand,  services  have  been 
performed,  the  party  who  has  per- 
formed them  is  entitled  to  recover 
the  contract  price,  the  contract  in 
such  case  furnishing  the  measure 
of  damages.  But  .when  the  perform- 
ance of  the  services  has  been  ten- 
dered but  not  accepted,  the  party 
offering  to  perform  the  services  does 
not,  necessarily,  sustain  a  loss  equal 
to  the  contract  price — or  a  loss  equal 
to  the  contract  price,  less  the  ex- 
pense of  the  performance  of  the 
services.  The  contract  may  furnish 
the  measure  of  damages.  In  the  re- 
spect that  the  damages  will  not  be 
given  in  excess  of  the  contract  price, 
but  the  damages  may  be  less  than 
the  latter  suni.  If  he  has  been  con- 
tinually employed  in  services  of  the 
same  character  as  those  mentioned  in 
the  contract,  and  at  the  same  or  a 
greater  rate  of  compensation,  the 
question  arises  (and  that  is  the  real 
point  of  the  controversy  between  the 
parties  here),  whether  the  amount 
received  for  such  services  from  oth- 
ers can  be  taken  into  account  in  es- 
timating the  damages  he  has  sus- 
tained by  the  defendant's  breach  of 
the  contract."  Utter  v.  Chapman,  38 
Cal.   669,  664. 

"Where  there  has  been  a  special 
agreement  for  labor,  service,  or  the 
delivery  of  goods,  at  a  stipulated 
value,  and  the  party  bound  to  the 
services  or  the  delivery,  is  ready  and 
willing  to  perform  his  part,  but  Is 
wrongfully  prevented  by  the  other, 
the  measure  of  damages  is  the  profit 
which  would  have  enured  to  the  par- 
ty willing  to  perform,  if  the  contract 
had  been '  fully  executed  on  both 
sides.  It  Is  not  necessarily  or  com- 
monly the  gross  sum  agreed  to  be 
paid.  In  many  cases  the  damaKes  are 
easily  estimable.  For  instance,  in 
the  class  of  cases  where  successive 
deliveries  of  produce,  or  commodi- 
ties, are  to  be  made  to  a  certain 
amount,  within  a  Axed  time,  at  a 
stipulated  price,  and  the  vendee  re- 
fuses to  receive  them.  There,  the 
complainant  can  only  recover  the  dif- 
ference between  the  market  price 
and  the  agreed  price  of  the  articles 
rejected,  for  that  would  have  been 
the  limit  of  his  profit.  And  so  when 
contracts  have  been  made  for  the 
whole  time  of  a  person  in  any  em- 
ployment, and  the  services  have  been 
rejected.  There  the  employee  Is  held 
to  make  a  fair  and  reasonable  use  of 
the  time  which  belonged  to  the  em- 
ployer, and  can  only  recover  the  dif- 
ference between  what  he  received  or 
might  have  received,  and  the  price 
agreed."  Brodle  v.  Watkins,  33  Ark. 
545,    547,    34    AmR    49. 

[a]  Zllnstratloii.— Where  con- 
tractors who  had  agreed  to  perform 
the  carpenter  work  on  a  house  for 
one  hundred  and  fifty-five  dollars 
were  not  permitted  to  do  the  work  by 
the  owner,  they  were  entitled  to  re- 
cover the  difference  between  such 
amount  and  what  they  were  able  to 
earn  at  other  employment  during  the 
time  that  would  have  been  consumed 
in  constructing  the  house  by  the  use 
of  reasonable  diligence.  Womble  v. 
Hickson,   91  Ark.   266,  121  SW  401. 


For  UiMr  «•■••,  developments  and  chanf  •■  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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titled  to  the  fair  market  value  of  the  serrioes  ren- 
dered.'^ Where  performance  on  the  part  of,  plain- 
tiff would  have  entailed  expense  to  him,  he  is  not 
entitled  to  the  contract  price  without  deduction  be- 
ing made  for  the  expense  of  performance.'* 

Dday  in  performance.  Where  the  party  agreeing 
to  perform  the  work  is  delayed  by  the  other  party, 
but  afterward  completes  it,  his  damages  cannot  be 
measured  by  the  profits  which  he  would  have  de- 
rived from  the  continuous  performance  of  the  eon- 
tract.'* 

Production  of  goods  for  sale.  Where  a  contract 
is  for  labor  or  services  in  the  production  of  an 
article  for  sale,  the  damages  for  failure  to  furnish 
sneh  labor  or  services  may  be  measured  by  the  loss 
sustained  through  loss  of  profits  or  of  the  oppor- 
tunity to  make  profits." 

[i  174]  '(b)  Board,  Lodging,  or  Support  In 
eases  of  contracts  for  board  or  lodging  where  the 
breach  is  by  the  boarder  or  lodger,  the  measure  of 
damages  is  not  the  contract  price  but  the  actual 


[b]  ApVlla»ttona  of  ml*. — (1)   In 

an  action  to  recover  for  personal 
services  In  foreclosing  a  chattel 
mortgage,  where  It  appeared  that  de- 
fendant wlllfu'ly  prevented  the  per- 
formance of  the  contract,  plaintlfF 
might  recover  the  value  of  his  serv- 
ices, although  they  were  In  excess 
of  the  compensation  as  fixed  by  the 
contract.  Doughty  v.  O'Donnell,  4 
Daly  (N.  Y.)  60.  (2)  Where  plaintiff, 
a  news  association,  contracted  to  fur- 
nish newspapers  with  news  for  pub- 
lication, such  contract  was  dependent 
on  plaintiff's  skill,  knowledge,  and 
discretion,  and  imposed  to  some  ex- 
tent a  relation  of  confidence  between 
the  parties;  and  hence,  In  an  ac- 
tion for  breach,  on  repudiation  of  the 
contract  by  defendant,  where  it  was 
shown  that  before  the  expiration  of 
the  contract  plaintiff  became  insolv- 
ent, and  therefore  unable  to  perform, 
and  the  contract  from  Its  personal 
character  being  unassignable,  it  was 
only  entitled  to  recover  the  differ- 
ence between  what  it  would  have  re- 
ceived after  the  breach  up  to  the 
time  of  its  insolvency  and  what  it 
would  have  coat  plaintiff  to  have 
performed  the  contract  during  such 
time.  United  Press  v.  A.  S.  Abel  Co., 
19  App.  Dlv.  550,  80  NTS  454  [aff  178 
N.  Y.  678  mem,  70  NE  1110  mem]. 

[c]  Ooatraot  for  Indeflnlt*  tarm. 
—where  a  written  contract  between 
plaintiffs  and  defendants  by  which 
the  former  were  to  place  the  lat- 
ter's  advertising,  which  contained 
nothlng*a8  to  the  time  it  was  run, 
although  there  was  a  verbal  contract 
that  it  should  continue  for  a  year, 
was  unjustifiably  canceled  by  defend- 
ants, plaintiffs  are  ,  not  entitled  to 
the  commission  which  would  have 
been  earned  on  a  year's  business,  but 
may  recover  a  reasonable  allowance 
for  the  services  rendered  by  them. 
McConnell  v.  Vanderhoff,  3  OntWN 
800.  21   OntWR  653,  2  DomLR  841. 

73.  Murphy  v.  Williamson,  (Iowa) 
163  NW  211. 

73.  Napier  v.  Spielmann,  127  App. 
Div.  711,  111  NTS  1009;  Baldwin  v. 
Kohler.  94  Misc.  142,  158  NYS  278; 
Lotos  Adv.  Co.  v.  Golden  Perfume 
Co.,  83  Misc.  442,  145  NYS  52;  Stumpf 
V.  Mers,  60  Misc.  643,  99  NYS  337. 
Sec  Waldrip  v.  Hill,  70  Wash.  187. 
126  P  409  (holding  particular  item 
not  allowable  as  expense). 
I  (a]  ninstntlOB. — In  an  action 
for  breach  of  a  contract  whereby  de- 
fendant created  plaintiff  its  sole 
agent  to  sell  certain  articles,  plain- 
tiff to  receive  "a  service  fee"  of  not 
less  than  one  hundred  dollars  a 
month  during  the  contract,  it  was 
error  to  exclude  evidence  of  the  ex- 
pense to  plaintiff  of  performing  the 
contract,  had  it  not  been  repudiated 
by  defendant.  Lotos  Adv.  Co.  v. 
Golden    Perfume   C6.,    83    Misc.    442, 


146   NTS  62. 

[b]  AppUoAtlmui  of  solsh— (1)  One 
who  agrees  to  handle  the  export 
business  of  another  through  domes- 
tic and  foreign  agents  cannot  re- 
cover the  contract  price  on  being 
prevented  from  performing,  without 
showing  the  expense  to  which  he 
would  have  been  put  by  performance. 
Baldwin  v.  Kohler,  94  Misc.  142,  158 
NYS  278.  (2)  Where  defendant  con- 
tracted to  i>ay  plaintiffs  thirty-five 
dollars  for  a  year's  advertising  in  a 
newspaper,  without  contracting  for 
any  particular  space,  and  refused  to 
continue  the  advertisement  at  the 
end  of  the  first  quarter,  the  measure 
of  plaintiff's  damages  was  the  differ- 
ence between  the  contract  price  and 
the  cost  to  plaintiffs  of  carrying  out 
the  contract.  Including  the  expense  of 
commissions  in  obtaining  it,  etc. 
Stumpf  V.  Men,  50  Misc.  543,  99  NTS 
337 

74.  Southern  Bltulithic  Co.  v. 
Hughston.  177  Ala.  659,  58  S  460. 

76.  Kits  Cycle  Car  Co.  v.  Driggs- 
Seabury  Ordinance  Corp.,  237  Fed. 
125;  Fall  v.  McRee,  36  Ala.  61;  Hur- 
ley V.  Oliver,  91  Ark.  427,  121  8W 
920;  Stevens  v.  L.ewts,  etc.,  Cto.,  168 
Ky.  648,  182  SW  840.  170  Ky.  238.  185 

76.  Haggin  v.  Price,'' 8  Dana  (Ky.) 
48;  De  Lavalette  v.  Wendt,  11  Hun 
(N.  Y.)  432  [mod  on  other  grounds 
75  N,  Y.  579];  Strakosch  v.  Wray,  6 
MlscT  207,  26  NYS  537;  Crane  v. 
Powell,  19  NYS  220  [aff  139  N.  T. 
379,  34  NE  911,  30  AbbNCas  419]; 
Wilson  V.  Martin,  1  Den.  (N.  Y.)  602. 

[a]  ninstratloB. — ^Where  A  agreed 
to  board  B  a  year  for  fIVe  hundred 
dollars,  and  B  quit  in  three  months 
without  cause,  it  was  held  that  A 
could  only  recover  pro  rata  for  the 
time  B  continued  to  board  with  him, 
and  compensation  for  the  loss  of  the 
contract  to  the  end  of  the  year.  Hag- 
gin  V.  Price,  8  Dana   (Ky.)   48. 

77.  Lydecker  v.  Valentine,  71  Hun 
194.  24  NYS  667;  Ashton  v.  Mar- 
gpltes,  72  Misc.  70.  129  NYS  617; 
Thayer  v.  Hamlin.  69  Misc.  171,  110 
NYS  244;  Strakosch  v.  Wray,  6  Misc. 
207,  26  NYS  537;  Crane  v.  Powell,  19 
NYS  220  [aff  139  N.  Y.  879.  34  NB 
911,  30  AbbNCas  419];  Dock  v.  Pratt, 
30  Pa.  Super.   698. 

78.  De  Lavalette  v.  Wendt,  11 
Hun  (N.  Y.)  432  [mod  on  other 
grounds  76  N.  T.  679.  31  AmR  494]; 
Oane  v.  Powell.  19  NYS  220  [aff 
139  N.  Y.  379,  34  NE  911,  30  AbbNCas 
419];  Wilson  V.  Martin,  1  Den.  (N. 
Y.)  602. 

[a]  ninatratton. — A  person  can- 
not refuse  to  rent  rooms  to  other 
lodgers,  leaving  them  Idle,  and  then 
recover  against  defendant  as  for  use 
and  occupation,  for  the  reason  that 
he  has  no  right  to  conduct  himself 
in    such   a   manner   as   to   make   the 


loss  sustained,'*  which  under  ordinary  circumstances 
is  the  amount  of  profits  which  would  have  been  de- 
rived by  a  carrying  out  of  the  contract,"  or  during 
such  time  as  plaintiff  is  unable  to  secure  other 
boarders  or  lodgers  in>  defendant's  place."  How- 
ever, where  the  contract  provides  that  no  deduction 
shall  be  made  in  case  of  absence,  the  contract  price 
may  be  recovered  during  such  period."  In  case  the 
profits  derived  from  the  boarders  or  lodgers  taken 
in  defendant's  place  are  not  equal  to  those  which 
would  have  been  derived  under  defendant's  contract, 
the  difference  may  be  recovered.'"  Where  damages 
are  claimed  for  a  breach  of  contract  of  support 
during  life,  the  measure  thereof  must  necessarily 
depend  upon  the  terms  of  the  contract  and  the  rela- 
tive situations  of  the  parties.'*  It  seems,  however, 
that  if  a  contract  by  one  person  to  support  another 
for  life  is  entirely  broken,  the  person  entitled  to  sup- 
port may  recover  as  damages  the  full  value  of  the 
contract,''  which  damages  are  not  measured  by  the 
consideration  that  is  expressed  in  the  contract,  but 


damages  unnecessarily  burdensome. 
De  Lavalette  v.  Wendt,  11  Hun  (N. 
Y.)  432  [mod  on  other  grounds  75 
N.  Y.  579];  Wilson  v.  Martin,  1  Den. 
(N.  Y.)  602. 

[b]  AppUeatloB  of  ml*.— The 
measure  of  damages  for  breach  of 
a  contract  by  which  defendant  agreed 
to  board  with  plaintiff  for  one  year, 
where  he  broke  the  agreement  after 
boarding  only  a  few  days,  and  plain- 
tiff some  time  afterward  and  before 
the  expiration  of  the  year  gave  up 
the  house,  would  be  the  profits  she 
would  have  made  up  to  the  time  she 
gave  up  the  house,  had  defendant 
performed  his  contract,  after  deduct- 
ing the  profits  on  boarders  put  in 
defendant's  rooms.  Wetmore  v.  Jaff- 
ray,  9  Hun   (N.  Y.)  140. 

re.  Wilkinson  v.  Davies,  146  N.  T. 
26,  40  NE  601. 

[a]  XUoatratloiLi— Where  plaintiff 
contracted  to  furnish  defendant  with 
board  and  lodging  at  a  stipulated 
price,  "with  no  deduction  in  case  of 
absence,"  and  defendant  left  before 
the  expiration  of  the  time  agreed 
upon  without  notice  to  plaintiff,  the 
latter  may  recover,  the  contract  price 
for  the  time  the  rooms  remaned  va- 
cant after  defendant's  departure,  and 
is  not  limited  to  the  profits  that  she 
might  have  made  had  defendant  car- 
ried out  his  agreement.  "Wilkinson 
V.  Davies,  146  N.  T.  26,  40  NB  501. 

BO.  Wetmore  v.  Jaffray,  9  Hun 
(N.   T.)    140. 

81.     See  cases  infra  this  note. 

[a]  XUnstratlons. — (1)  The  meas- 
ure of  damages  where  plaintiff  seeks 
to  recover  on  an  agreement  to  sup- 
port and  maintain  another  during  t%e 
term  of  his  natural  life  is  the  amount 
which  his  board  and  nursing  during 
his  last  Illness  were  reasonably 
worth,  less  the  value  of  any  services 
rendered  by  him.  Shakespeare  v. 
Markham,  10  Hun  (N.  T.)  311  [aff 
72  N.  T.  4001.  (2)  The  measure  of 
damages  for  the  breach  of  a  contract 
under  which  defendant  for  a  sum 
paid  was  to  keep  and  maintain  in  his 
own  family  the  infant  daughter  of 
plaintiff  for  life  and  in  case  of  her 
death  to  pay  her  funeral  expenses, 
the  Infant  being  dead  at  the  In- 
stitution of  the  action,  la  the  dif- 
ference between  the  value  of  the 
care  and  maintenance  actually  given 
and  the  value  of  such  care,  etc., 
stipulated  for  in  the  contract.  Van- 
cleave  V.  Clark,  118  Ind.  61.  20  NE 
527,  3  LRA  619.  (3)  In  ah  action 
for  failure  to  support  and  bury  de- 
cedent according  to  contract,  it  Is 
proper  to  allow  plaintiff  to  show 
the  reasonable  worth  of  keeping  de- 
cedent to  the  time  of  his  death  and 
of  providing  a  decent  burial. 
Baugnan  v.  Brown,  122  Ind.  116,  23 
NE  695. 

83.     Me. — Freeman  v.  Fogg,  82  Me. 
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by  the  value  of  the  serviees  to  be  rendered."  On  the 
breach  of  a  contract  to  support  a  child  recovery  can- 
not be  had  for  the  value  of  the  child's  services 
without  an  allowance  for  the  amount  of  support 
furnished.** 

[%  175]  (c)  DiviBion  of  Profits,  LosBes,  or  Ex- 
penses.'" The  measure  of  damages  for  breach  of  an 
agreement  under  which  the  parties  are  to  share  prof- 
its is  ordinarily  the  amount  of  profits  which  plain- 
tiff would  have  received  under  the  contract  if  it  had 
been  carried  out.'"  So  upon  breach  of  an  agreement 
to  share  the  proceeds  of  an  adventure,  plaintiff's 
damages  are  measured  by  the  value  of  that  which 
would  have  been  his  share.'^    The  measure  of  dam- 

408,  19  A  907. 

•Mass. — Paro  v.  St.  Martin.  180 
Mass.  29,  61  NE  268;  Parker  v.  Rus- 
sell, 133  Mass.  74;  Amos  v.  Oakley, 
131  Mass.  413.       - 

Mo. — Poston  V.  Eno,  91-  Mo.  A.  304. 

N.  Y.— Schell  V.  Plumb,  55  N.  Y. 
592;  Carpenter  v.  Carpenter,  68  Hun 
177,  20  NYS  928. 

Or. — Morrison  v.  McAtee,  23  Or. 
630.  32  P  400. 

Man. — Zdan  v.  Hruden,>22  Man.  387, 
4  DomLR  255,  21  WestLR  620. 

[a]  miiatnttoaa.— (1)  Where 
plalntlfl  had  lived  with  and  been 
maintained  by  defendant  for  sev- 
eral years  under  a  verbal  contract 
by  which.  In  return  for  his  services, 
plalntlfl  was  to  be  maintained  during 
the  rest  of  his  life.  It  was  heia  that 
on  a  breach  of  the  contract  by  de- 
fendant plaintiff's  measure  of  dam- 
ages was  not  the  value  of  his  serv- 
ices over  the  value  of  the  main- 
tenance furnished  for  the  period  lie 
had  lived  ^Ith  defendant,  but  that  he 
could  recover  the  expense  of  his 
support  which  defendant  had  failed 
to  furnish  according  to  contract  be- 
fore the  commencement  of  the  ac- 
tion, and  the  prospective  expense  for 
such  maintenance  during  the  remain- 
der of  his  life.  Carpenter  v.  Car- 
penter, 66  Hun  (N.  Y.)  177,  20  NYS 
928.  (2)  The  damages  for  breach  of 
contract  for  a  life  support  are  such 
sum  as.  If  Invested  at  a  reasonable 
rate  of  Interest,  will  yield  an  annual 
Income  during  plaintiff's  life  suf- 
ficient for  his  support,  leaving  noth- 
ing remaining  at  the  time  of  his 
death.  Freeman  v.  Fogg,  82  Me.  408, 
19  A  907 


ages  for  breach  of  an  agreement  to  permit  plaintiff 
to  work  defendant's  land  upon  shares  is  the  value 
of  the  privilege.'*  In  estimating  p^flts  a  possible 
increase  or  decrease  in  the  business  may  be  taken 
into  consideration.'" 

[f  176]  (d)  Grantdns  Special  Privllegss  or  Re- 
straining Competition.  Where  a  contract  granting 
a  sftecial  privilege  is  broken  by  the  party  granting 
such  privilege,  the  measure  of  damages  is  in  general 
the  loss  of  profits  sustained  by  the  other  party,'"  to- 
gether with  such  other  losses  as  may  reasonably  be 
supposed  to  have  been  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  made.*^  A 
similar  measure  is  applied  to  the  loss  sustained  by  a 


[b]  AppUcattoa  of  cole.— Where  a 
contract  between  defendant  and  his 
mother  bound  defendant  to  maintain 
his  mother  for  life  in  consideration 
that  plaintiff,  another  son,  to  whom 
all  the  mother's  property  had.  been 
conveyed,  burdened  with  hia  agree- 
ment to  support  her,  would  convey 
the  property  to  defendant,  the  meas- 
wre  of  damages  for  breach  is  the  fair 
value  of  the  support  furnished  by 
plaintiff  because  of  defendant's 
breach  of  contract,  for  that  amount 
represents  the  sum  which  defendant 
would  have  been  required  to  expend 
in  the  performance  of  his  agreement. 
Case  V.  Case.  137  App.  Div.  393,  121 
NYS  746  [rev  on  other  grounds  203 
N.  Y.  263,  96  NE  440,  AnnCasl913B 
811]. 

83.  Soderlund  v.  Helman,  215 
Mass.  542,  102  NE  899;  Stanton  v. 
Miller,  14  Hun  (N.  Y.)  388  [aff  79 
N.  Y.  620  mem];  Graham  v.  Oraham, 
34  Pa.  475. 

[a]  XUnatmtlOB. — For  breach  of  a 
contract  to  furnish  plaintiff  with 
food  according  to  her  need  defendant 
is  liable  for  the  fair  value  of  food 
not  furqtshed.  Soderlund  v.  Helman, 
216  Mass.  542,  102  NK  899. 

[b]  AppUoatlon  of  ml*. — Where  a 
mother  conveyed  land  to  her  daugh- 
ter in  consideration  of  a  life  sup- 
port, such  maintenance  is  measured 
by  the  mother's  expectant  life  rather 
than  by  the  value  of  the  land  con- 
veyed to  the  daughter  In  considera- 


tion thereof.  Shover  v.  Myrick,  4 
Ind.  A.  7,  80  NE  207. 

84k  Ottoway  v.  Mllroy,  144  Iowa 
631,  123  NW  467. 

86.  A(ano7  ooBtiaot  ae«  Agency 
SS    456-456. 

r.  Ala. — Beck  V.  West,  87  Ala. 
6  S  70;  Rohinson  v.  Bullock,  66 
Ala.  548. 

Conn. — Magulre  v.  Kiesel,  86  Conn. 
453,  85  A  689. 

Iowa. — Rule  v.  McOregor,  117  Iowa 
419,  90  NW  811. 

Md. — Morrison  v.  Oalloway,  2  Harr. 
&  J.  461. 

N.  Y.— Bagley  v.  Smith,  10  N.  T. 
489,  61  AmD  766;  Crittenden  v.  John- 
ston, 7  App.  Div.  258,  40  NYS  87.  But 
compare  Reed  v.  McConnell,  62  Hun 
168,  16  NYS  586  [att  133  N.  Y.  426, 
31  NE  22]  (holding  that  In  an  ac- 
tion for  damages  resulting  from 
breach  of  a  parol  agreement  to  take 
plaintiff  into  a  tannery  buslAesa, 
which  was  void  under  the  statute  of 
frauds,  his  recovery  was  made  by 
his  actual  contribution  to  the  tan- 
nery enterprise  at  its  actual  value). 

Pa. — ^Hoy  v.  Qronoble,  34  Pa.  9,  75 
AmD  628;  Sharpleaa  v.  Thomas,  24 
Pa.  DIst.   12. 

Wis.— Treat  v.  Biles,  81  Wis.  280, 

50  NW  896. 
But  compare  Johnson  v.  Arnold,  2 

Cush.  (Mass.)  46  (holding  that,  in 
an  action  to  recover  damages  for 
the  breach  of  a  special  contract  by 
which  upon  certain  terms  and  condi- 
tions therein  mentioned  defendant 
agreed  to  furnish  and  keep  plaintiff 
supplied  with  a  stock  of  goods  for 
carrying  on  business  in  defendant's 
store,  and  plaintiff  undertook  to  carry 
on  the  same  for  one  half  the  profits 
for  the  term  of  two  years,  in  esti- 
mating the  damages  It  was  com- 
petent for  the  arbitrators  to  whom 
the  action  was  referred  to  allow 
plaintiff  compensation  for  the  loss 
of  his  time  and  for  the  expenses  of 
removing  his  family  to  and  from  the 
place  where  the  business  was  to  be 
carried  on). 

[a]  °  Partaanhlp  acoonntliig.— In 
an  action  by  a  clerk  against  his  em- 
ployer, on  an  agreement  whereby  the 
former  was  to  receive  as  compen- 
sation a  certain  portion  of  the  net 
profits  of  the  businefts,  it  was  held 
that  the  rule  for  ascertaining  dam- 
ages was  precisely  the  same  as  that 
which  applied  to  a  settlement  be- 
tween partners.     Wiggins  v,  Graham, 

51  Mo.  17. 

87.  Beckwith  v.  Talbot,  2  Colo. 
639;  Owens  v.  Durham,  5  Dana  (Ky.) 
586;  Murphy  v.  Craig,  76  Mich.  166, 
42    NW    1097. 

[a]  ninatnttloBa. — (1)  The  meas- 
ure of  damages  for  the  breach  of  a 
covenant  to  give  the  superintendent 
of  a  farm  a  certain  portion  of  the 
crop  "raised  and  secured"  In  a  cer- 
tain year  is  the  value  of  his  share 
when  he  was  first  entitled  to  it,  al- 
though he  demanded  the  same  at  a 
subsequent  period  when  the  articles 
had  risen.  Owens  v.  Durham,  5  Dana 
(Ky.)  536.  (2)  Plaintiff  and  defend- 
ant bought  two  boilers  to  be  sold 
and     the    proceeds     divided    between 


them.  One  of  the  boilers  was  sold 
and  the  proceeds  were  divided.  De- 
fendant Aold  the  other  boiler,  receiv- 
ing one  thousand  two  hundred  and 
fifty  dollars  in  the  capital  stock  of  a 
corporation  In  payment,  any  part  of 
which  he  refused  to  deliver  to  plain- 
tiff. <  It  was  held  that  plaintiff  could 
recover  in  assumpsit  as  damages  for 
breach  of  contract  one  half  of  the 
value  of  the  stock.  Murphy  v.  Craig, 
78  Mich.  165,  42  NW  1097. 

8&  Taylor  v.  Bradley,  39  N.  Y. 
128.  100  AmD  416. 

89.  Goldman  v.  WoUt,  6  Mo.  A 
490. 

[a]  lUnatratlOB. — Where  one  con- 
tracted to  pay  another  for  three  years 
twenty  per  cent  of  the  gross  receipts 
from  the  sales  of  compressed  yeast 
which  the  latter  was  to  nnanufac- 
ture  for  the  former,  the  measure  of 
damages  for  the  breach  is  such  sum 
as  the  latter  might  have  made  as  his 
share  of  the  contract  during  that 
time,  less  what  he  might  have  rea- 
sonably earned,  and  in  estimating 
the  same,  sales  made  since  the  con- 
tract may  be  considered  with  other 
evidence  showing  the  probability  of 
an  Increase  or  decrease  of  business. 
Goldman  v.  Wolff,  6  Mo.  A.  490. 

90i  Iowa. — Richmond  v.  Dubuque, 
etc.,  R.  Co.,  26  Iowa  191. 

La. — ^Vidalat  v.  New  Orleans,  43 
La.  Ann.  1121,  10  S  175. 

Me. — BVye  v.  Maine  Cent  R.  Co., 
67  Me.  414. 

N.  Y. — Now  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Engraving,  etc, 
Co.,  180  N.  Y.  280,  73  NE  48;  Carr  v. 
Hills  Archimedean  Lawn  Mower  Co., 
12  Daly  832. 

S.  C. — Cofleld  V.  E.  A.  Jenkins  Mo- 
tor Co.,  89  S.  C.  419,  71  SE  969. 

Tenn. — ^Whorley  v.  Tennessee  Cen- 
tennial Exposition  Co.,  (Ch.  A.)  62 
SW  346. 

Wis. — Dr.  Harter  Medicine  Co.  v. 
Hopkins,  88  Wis.   309.  53  NW  601. 

Man. — Dixon  v.  Craig,  6  WestLR 
549. 

[a]  ninattatloii^— On  the  breach 
of  an  agreement  between  a  railroad 
company  and  an  elevator  company 
that  the  latter  should  have  the  han- 
dling of  all  grain  transported  over 
the  railroad,  the  measure  of  damages 
is  the  difference  between  the  cost  of 
handling  the  grain  In  the  elevator 
and  the  price  stipulated  to  be  paid. 
Richmond  v.  Dubuque,  etc.,  R.  Co., 
26  Iowa  191. 

[b]  Applloatloa  «f  ml*,— On 
breach  of  a  railroad's  contract  to 
deliver  coal  at  an  elevator  as  long 
as  the  owner  remained  in  the  co.il 
business  and  continued  to  get  coal 
over  the  rnllroad,  which  did  not  de- 
stroy the  business,  hut  only  impaired 
Its  value,  the  owner  was  not  entitled 
to  damages  for  depreciation  in  the 
market  value  of  the  property,  but 
only  for  the  depreciation  or  loss  in 
the  net  Income  from  the  business  to 
the  time  when  he  disposed  of  It. 
Frankfort,  etc.,  R.  Co.  v.  Jackson,  163 
Ky.    5S4,    156    SW    103. 

Bzolnalvs  agenoy  see  Agency  {  4S6. 

91.     VIdalat    V.     New    Orleans,    43 

La.  Ann.  1121,  10  S  175;  Wakeman  v. 
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person  in  favor  of  whom  an  agreement  to  refrain 
from  competition  is  entered  into."  In  such  cases 
the  consideration  for  the  principal  contract  does  not 
afford  the  true  measure  of  compensation.*" 

[$  177]     (e)    Payment    or    Loan    of    Money.** 
Where  a  contract  to  pay  a  specific  sum  of  money  is 


broken,  the. damages  are  measured  by  the  sum  stip- 
tdated  to  be  paid,*'  except  in  a  case  where  the  ob- 
ligation to  pay  mone^  is  special  and  has  reference  to 
objects  other  than  the  mere  discharge  of  a  debt,  in 
which  case  special  damages  may  be  recovered  ac- 
cording to  the  actual  injury.*'    Likewise,  on  a  eove- 


Wheeler.  etc.,  Mfg.  Co.,  101  N.  T.  205, 
4  NB  264.  54  AmR  676. 

la]  AppHeatloaa  of  rate. — (1) 
Plalntid  agreed  with  defendant  rail- 
road company  to  run  a  stage  connect- 
InK  with  its  road,  for  the  conveyance 
of  "travel  coming  from  or  going  to" 
the  railroad.  In  which  agreement  the 
times  of  leaving  and  arrival  were  set 
forth.  The  company  in  considera- 
tion therefor  agreed  to  give  him  the 
"exclusive  right  of  ticketing"  be- 
tween the  termini  of  the  stage  line, 
for  a  certain  length  of  time.  It  was 
held  that  the  measure  of  plaintlfTs 
damages  for  the  breach  of  the  con- 
tract was  the  profits  which  he  was 
in  fact  able  to  make  upon  the  trans- 
portation of  the  passengers,  taking 
into  account  the  situation  and  use 
of  bis'  property  and  the  carrying  on 
of  other  business  over  the  same  road, 
but  that  he  could  not  recover  dam- 
ages suffered  by  htm  In  the  steam- 
boat business  at  the  end  of  the  stage 
line.  Prye  v.  Maine  Cent.  R.  Co.,  67 
Me.  414.  (2)  Vt^here  A  agreed  to  give 
to  B  the  exclusive  sale  for  the  export 
of  machines,  but  broke  the  contract 
by  selling  directly  to  exporters,  it 
was  held  In  B's  action  against  A 
that  evidence  of  B's  profits  on  similar 
macblnes  at  about  the  same  time  was 
admissible  on  the  question  of  dam- 
ages, but  that  B  could  not  recover 
moneys  expended  In  creating  a  mar- 
ket abroad.  Carr  v.  Hills  Archime- 
dean Lawn  Hower  Co.,  12  Daly  (N. 
T.)  332.  (3)  Where  printing  presses 
adapted  to  a  certain  use  were  sold 
under  an  agreement  by  the  seller  not 
to  sell  similar  presses  to  any  one  else 
to  be  used  for  the  same  purpose,  the 
buyer,  on  breach  of  the  restrictive 
agreement,  was  entitled  to  recover 
the  difference  between  the  value  of 
the  presses  as  protected  by  the  re- 
striction and  their  market  value  as 
affected  by  the  breach  of  the  agree- 
ment. New  York  Bank  Note  Cfo.  v. 
Kidder  Press  Mfg.  Co.,  192  Mass.  391, 
78  NE3  463. 

98.  U.  B. — Hitchcock  v.  Anthony. 
83  Fed.  779,  28  CCA  80. 

'Ky. — Long  v.  O'Bryan,  91  SW  659, 
28  KyL  1062. 

Uass.— Dean  v.  Bmerson,  102  Mass. 
480. 

Mo. — Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  73  Mo.  389,  39  AmR 
519;  Pelts  v.  Elchele,  62  Mo.  171; 
BillingB  V.  Ames,  32  Mo.  265. 

Nebr. — Wittenberg  v.  MoUyneaux, 
CO  Nebr.  583,  83  NW  842. 

Pa. — Westfall  v.  Mapes,  S  Qrant 
198. 

Wash. — Itoutaenhlser  v.  Peck,  89 
Wash.  435,  154  P  814. 

Eng. — Ralcllffe  v.  Elvans,  [1892]  2 
Q.  B.  624. 

Ont. — Turner  v.  Bums,  24  Ont.  28; 
Dewey  v.  Dewey.  15  OntWR  66;  An- 
derson V.   Ross.  11  OntWJt  862. 

[a]  ZUnstratlona, — (1)  Where  one 
who  had  been  sued  for  an  infringe- 
ment of  a  patent  for  putting  up 
cemented  hams  agreed  that  In  con- 
sideration of  the  dismissal  of  the 
suit  and  of  a  right  to  the  partial 
use  of  the  patent  for  a  year  he  would 
not  manufacture  or  put  up  cemented 
hams  during  the  existence  of  the 
patent,  it  was  held  in  an  action  on 
such  contract  that  the  measure  of 
damage*  was  properly  declared  to  be 
the  amount  that  plaintiff's  hams  had 
depredated  in  price  by  the  cemented 
hams  put  up  and  sold  for  defendants, 
after  the  expiration  of  the  year 
mentioned  in  the  contract,  and  be- 
fore the  commencement  of  the  suit. 
Bnilngs  ▼.  Ames,  32  Mo.  266.  (2) 
Where  one  hotel  keeper,  for  a  val- 
uable consideration,  covenanted  with 
another  hotel  keeper  that  he  would 


not  run  a  hotel  for  a  certain  period, 
the  former  was  entitled  to  recover 
for  gains  prevented  by  a  breach  of 
such  covenant, .as  well  as  for  losses 
resulting  therefrom.  Wittenberg  v. 
MoUyneaux,  60  Nebr.  683,  83  NW  842. 

[b]  Bvideaoei — (l)^In  an  action 
by  one  hotel  keeper  against  another 
for  breach  of  a  covenant  by  the 
latter  to  refrain  from  running  his 
hotel  for  a  space  of  two  years,  the 
best  evidence  attainable  ,to  prove 
damage  to  plaintiff  was  the  loss  of 
patronage  sustained  by  him  resulting 
from  the  operation  of  defendant's 
hotel,  and  such  evidence  was  there- 
fore admissible.  Wittenberg  v.  Mol- 
lyneaux,  60  Nebr.  583,  83  NW  842. 
(2)  In  an  action  for  breach  of  a 
contract  not  to  conduct  a  rival  hotel, 
evidence  by  plaintiff  that  the  vol- 
ume of  the  hotel  business  in  a  par- 
ticular town  had  not  changed,  and 
that  his  business  together  with  the 
rival's  business  apparently  equaled 
his  former  business,  is  not  sufficient 
to  warrant  a  recovery  for  gains  pre- 
vented in  the  absence  of  evidence  as 
to  bis  decrease  in  expenses.  Wit- 
tenberg V.  MoUyneaux,  56  Nebr.  429, 
75  NW  835.  (3)  Although  an  agree- 
ment not  to  engage  in  business  in 
competition  with  plaintiff  Is  broken 
by  defendant,  causing  it  to  be  b^- 
lieved  that  he  is  a  member  of  a  com- 
peting firm,  the  dapiages  would  not 
Include  all  loss  of  business  caused  by 
the  competition  of  that  firm,  and 
plaintiff  cannot  recover  substantial 
damages  for  such  a  breach,  without 
evidence  of  a  loss  of  business  result- 
ing from  an  understanding  that  de- 
fendant Is  a  member  of  the  Arm. 
Daniels  v.  Brodie,  54  Ark.  216,  15  SW 
467,  11  LRA  81.  (4)  In  an  action  for 
breach  of  contract  not  to  reSngage 
in  a  business  for  a  specified  time,  evi- 
dence of  the  quantity  of  goods  pur- 
chased by  defendant,  and  the  sum 
paid  therefor,  on  reentering  the  busi- 
ness, being  merely  a  basis  for  esti- 
mating his  profits  or  loss,  is  inad- 
missible, since  the  profit  accruing  or 
the  loss  sustained  by  defendant  after 
reentering  the  business  is  not  an 
element  of  plaintiff's  loss,  nor  a 
measure  of  his  damages.  Dose  v. 
Tooze,  37  Or.  13.  60  P  380. 

93.  Terry  v.  Eslava,  1  Port.  (Ala.) 
273.  26  Amb  626. 

9V  ProvlsiOB  la  eeatraet  for 
payaMBt  ia  partlonlar  madlnm  see 
Payment  [SO  Cyc  1210]. 

95.  Cal. — Newmire  v.  Ford,  20  Cal. 
A.  337,  128  P  952;  Compressed  Air 
Mach.  Co.  V.  West  San  Pablo  Land, 
etc..  Co..  9  Cal.  A.  861.  99  P  631.  See 
Slmlnoff  V.  Goodman,  etc.,  Bank.  18 
Cal.  A.  5,  121  P  939  (holding,  that 
Civ.  Code  f  3302,  relating  to  dam- 
ages for  breach  of  an  agreement  to 
pay  money,  deals  only  with  contract 
relations  and  not  with  torts). 

Conn. — ^Tyler  v.  Marsh,  1  Day  1. 

D.  C. — Clark  v.  Hamer,  5  App. 
114. 

111.— FoUiotf  V.  Hunt,  21  111.  654; 
McClelland  v.  Snider.  18  111.  68;  Brig- 
ham  V.  Hawley,  17  111.  38;  Buyers'  In- 
dex Pub.  Co.  V.  Scheidel  Western  X 
Ray  Coil  Co.,  162  Til.  A.  238. 

Ind. — Street  v.  Swain,  21  Ind.  203; 
Brown  v.  Maulsby.  17  Ind.  10. 

Mass.— J-Russey  v.  Farlow,  9  Allen 
263;  Lodge  v.  Spooner,  8  Gray  166; 
Alcock  V.  Hopkins.  6  Cush.  484; 
Adams  V.  Cordis,  8  Pick.  260;  Leland 
V.  Stone.  10  Mass.  459. 

Mo. — International  Text-Book  Co. 
V.  Anderson,  179  Mo.  A.  631,  162  SW 
641. 

N.  T.— Hatch  V.  Attrlll.  118  N.  T. 
383,  28  NB  849  (aff  1  NTSt  497];  Dun- 
ham V.  Hastings  Pav.  Co..  96  App. 
Dlv.  360.  88  NTS  836;  Olllles  v.  Man- 


hattan Beach  Impr.  Co.,  73  Hun  507, 
26  NYS  381  [aff  147  N.  T.  420.  42  NB 
196];  Hurray  v.  Gale,  52  Barb.  427; 
NIver  V.  Rossman,  18  Barb.  60; 
United  Merchants'  Realty,  etc,  Co.  v. 
American  BlUpostlng  Cfo.,  71  Misc. 
457,  128  NTS  666;  Knapp  v.  Maltby. 
13    Wend.   587. 

N.  C. — Columbian  Conservatory  of 
Music  V.  Dickenson,  168  N.  C.  207, 
78  SB  990. 

Pa. — ^Person,  etc.,  Co.  v.  Llpps,  219 
Pa.  99,  67  A  1081;  Bender  v.  From- 
berger,  4  Dall.  436,  1  L.  ed.  898.  . 

R.  I. — Sessions  v.  Richmond,  1  R.  I. 
298 

S.  D. — Gardner  v.  Welch,  21  S.  D. 
151,  110  NW  110. 

Tenn. — Baker  v.  Jordan,  5  Humphr. 
485. 

Va. — Colonna  Dry  Dock  Co.  v.  Co- 
lonna,  108  Va.  230,  61  SE  770;  Bethel 
v.  Salem  Impr.  Co.,  93  Va.  354,  25 
as  304,  57  AmSR  808,  S3  LRA 
602. 

See  Stout  v.  Phillips,  2  N.  J.  L. 
140  (holding  that  damages  cannot  be 
recovered  for  the  want  of  punctual- 
ity in  the  payment  of  a  debt). 

[a]  nimtratloB.— Damage  for 
breach  of  written  contract  to  pay 
principal  sum  for  legal  services  Is, 
under  the  California  •  statute,  the 
amount  due  by  terms  of  the  contract 
with  interest.  Newmire  v.  Ford,  20 
Cal.  A.  337,  128  P  962. 

[b]  AmUcatUnu  of  nila^— (1) 
Upon  the  breach  of  a  contract  to  pay 
all  claims  against  a  certain  lot,  which 
was  at  the  time  sublect  to  the  lien 
of  an'  existing  Judgment,  the  meas- 
ure of  the  damages  was  the  amount 
of  the  Judgment  with  interest.  Cady 
v.  Allen,  22  Barb.  (N.  Y.)  388  [aff  18 
N.  Y.  573].  (2)  On  a  breach  of  con- 
tract to  remove  encumbrances,  the 
measure  of  recovery  is  the  amount 
of  the  encumbrance  which  defendant 
contracted  to  remove.  Johnson  v. 
Britton,  23  Ind.  105.  (3)  Where  a 
partner  sold  his  interest  in  firm 
property  to  his  copartner,  and  the 
purchaser,  with  two  others,  agreed 
to  redeem  and  deliver  to  the  vendor 
as  an  additional  consideration  certain 
Jewelry  pledged  for  the  partnership, 
the  measure  of  damages  for  breach 
of  the  agreement,  in  the  absence  of 
proof  of  the  value  of  the  Jewelry, 
was  the  amount  for  which  the  Jew- 
elry was  pledged,  and  it  was  im- 
material whether  the  vendor  had 
himself  paid  the  pledge  or  not.  Le- 
vien  V.  Levi,  16  Misc.  80,  37  NYS 
689. 

[c]  la  Oklahoma  by  statute  the 
detriment  caused  by  the  breach  of 
an  obligation  to  pay  money  only  Is 
deemed  to  be  the  amount  due  by  the 
terms  of  the  application  with  Inter- 
est thereon.  Kuykendall  v.  Cald- 
well, 158  P  874. 

98.  Ala. — Bixby-Theisen  Co.  v. 
Evans.  174  Ala.  571.  67  S  39;  Bixby- 
Tholrson  Lumber  Co.  v.  Evans,  167 
Ala.  431.  52  S  843,  140  AmSR  47,  29 
LRANS  194. 

Cal. — Dunne  Inv.  Co.  v.  Empire 
State  Surety  Co.,  27  Cal.  A.  208,  150 
P  405,  411. 

Iowa. — Smith  v.  Sanborn  State 
Bank.  147  Iowa  640,  126  NW  779.  140 
AmSR  336,  30  LRANS  517;  Doollttle 
V.  Murray,  134  Iowa  636.  Ill  NW  999. 

Ky.— Pugh  V.  Jackson,  154  Ky.  649, 

157  SW  1082;  Vaughan  v.  Reddick, 
106  SW  292.   32  KyL  531. 

Mo: — Scheele  v.  Lafayette  Bank,  120 
Mo.  A.   611,  97  SW  621. 

N.  Y. — Allied  Silk  Mfrs.  v.  Brsteln. 
168  App.  Div.  283.  153  NYS  976. 

Okl. — City     State     Bank    v.     Stone. 

158  P  1168. 

Tenn. — Long-'v^'' Thomas,  3  Tenn. 
Civ.  A.  146. 
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DAMAGES 


[§m 


nant  for  the  payment  of  a  note  the  measure  of  dam- 
ages is  the  amount  thereof.*' 

.  Delay  in  paymBnt.  The  measure  of  damages  for 
delay  in  the  payment  of  money  is  interest^thereon 
at  the  legal  rate  during  the  pei^iod  of  detention.** 

Payment  in  particular  medipm.  Where  the  con- 
tract is  to  pay  a  sum  in  gold  coin,  according  to  some 
authorities  the  measure  of  damages  is  the  market 
value  of  such  amount. of  coin  in  the  legal  tender.** 
According  to  'other  authorities  it  is  such  an  amount 
in  legal  tender.^    The  measure  of  damages  for  fail- 

Tex. — Oreen  v.  Oregory,  (Civ.  A.) 
142  SW  999. 

[a]  XUnatnttonaw — (1)  Wh«r«  a 
creditor  bought  a  stock  of  Koods  of 
plaintiff,  agreeing  to  pay  off  certain 
of  the  latter's  debts,  sell  the  stock, 
and  return  the  net  balance  to  plain- 
tiff, and  afterward  ratified  an  ex- 
change by  plaintiff  of  the  goods  for 
land,  but  refused  to  carry  out  the 
transaction,  plaintirrs  measure  of 
damages  was  the  amount  of  the 
Claims  which  the  creditor  agreed  to 
pay,  with  such  other  damages  as  re- 
sulted to  plaintiff  from  Its  refusal 
to  accept  the  land.  Doolittle  v.  Mur- 
ray. 134  Iowa  536,  111  NW  999.  (2) 
Where  a  person  who  has  contracted 
to  pay  the  dues  and  auBCBsnients  on 
a  policy  of  life  Insurance  to  maturity 
defaults  and  allows  the  policy  to 
lapse,  the  measure  of  damages  is  the 
cash  value  of  the  policy  at  the  time 
of  default.  Vaughan  v.  Reddick,  106 
SW  292,  32  KyL  531.  (3)  Where  a 
life  insurance' policy  was  assigned  to 
a  bank  for  the  benefit  of  itself  and 
plaintiff,  and  the  bank  failed  to  per- 
form its  contract  to  pay  subsequent 
premiums,  which  resulted  in  a  for- 
feiture of  the  policy,  the  measure  of 
plaintiffs  damage  in  an  action 
against  the  bank  for  breach  of  sucli 
contract  was  the  amount  plaintiff 
would  have  received  under  the  policy 
In  case  the  contract  had  been  per- 
formed, with  Interest.  Scheele  v.  La- 
fayette Bank,  120  Mo.  A.  611,  97  SW 
621.  (4)  Silk  merchants  can  re- 
cover damages  for  loss  of  future 
profits  occasioned  by  breach  of  their 
factors'  agreement  to  furnish  money 
for  the  conduct  of  the  business  for  a 
year.  Allied  Silk  Mfrs.  v.  Brstein, 
168  App.  Dlv.  283,  153  NTS  976. 

97.  Curran  v.  Smith.  149  Fed.  945, 
81  CCA  537;  Stokes  v.  Robertson,  143 
Oa.  721,  85  SB  895:  Loosemore  v. 
Radford,  9  M.  fc  W.  667,  162  Reprint 
277. 

98.  TJ.  S. — Loudon  v.  Shelby  Coun- 
ty Taxing  Diet.,  104  U.  S.  771,  26  L. 
ed.  923;  Plum  Bayou  Levee  Dlst.  v. 
Roach,  174  Fed.  949,  99  CCA  453; 
Jeffrey  Mfg.  Co.  v.  Central  Coal,  etc., 
Co.,  93  Fed.  408;  Memphis  v.  Brown, 
16  F.  Cas.  No.  9,416,  1  FUpp.  188 
[rev  on  other  grounds  20  Wall.  289, 
22  L.  ed.  264];  Short  v.  Sklpwith,  22 
F.  Cas.  No.  12,809,  1  Brock.  103. 

Cal. — Guy  v.  Franklin.  6  Cal.  416. 

Colo. — Brown  v.  Douglas  First  Nat. 
Bank,  49  Colo.  393,  113  P  483. 

Conn. — Lathrop  v.  Atwood,  21 
Conn.   117. 

111.— Chicago  V.  Duffy,  117  111.  A. 
261  [aff  218  III.  242,  75  NB  912]; 
Hoblit  V.  Bloomlngton,  71  111.  A.  204. 

Ind. — Thayer  v.  Hedges,  23  Ind. 
141;  Brown  v.  Maulsby,  17  Ind.  10. 

Ky. — Federal  Lumber  Co.  v.  Reece, 
116  SW  783;  Stockton  v.  Scoble,  1  J. 
J.  Marsh.  6. 

La. — Compton  v.  Compton,  6  La. 
Ann.  616;  Griffin  v.  His  Creditors,  6 
Rob.  216. 

Mass. — Furnas  v.  Durgln,  119 
Mass.  500,  20  AmR  341;  Hussey  v. 
Farlow,  9  Allen  263;  Lodge  v.  Spoon- 
er,  8  Gray  166;  Alcock  v.  Hopkins,  6 
Cush.  484;  Greene  v.  Ooddard,  9  Mete. 
212;  Adams  v.  Cordis,  8  Pick.  260. 

Minn. — Mason  v.  Callender,  2  Minn. 
350,  72  AmD  102. 

Mo. — Sturgess  v.  Crum,  29  Mo.  A. 
644. 
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N.     H.— Richards 
N.  H.  269. 

N.  T.— Murray  v.  Gale.  62  Barb. 
427;  Cady  v.  Allen,  22  Barb.  388  [aff 
18  N.  T.  673];  Union  Estates  Co.  v. 
Adlon  Constr.  Co.,  84  Misc.  599.  147 
NTS  788. 

Oh. — Woodbrldge  v.  Brophy,  2  Oh. 
Dec.  (Reprint)  279,  2  WestLMonth 
274.  , 

Pa.— White  V.  Tompkins.  52  Pa. 
363. 

Philippine. — Chinese  Chamber  of 
Commerce  v.  Ching,  14  Philippine  222; 
Flan  V.   Tan,   14   Philippine   126. 

Porto  Rico. — Del  Rio  v.  Saatre,  9 
Porto  Rico  174;  Cordova  v.  Banco 
Espanol,  8  Porto  Rico  514;  Eapino  v. 
Frlas,  7  Porto  Bloo  541;  Ca]^8«  v. 
Prats,   6  Porto  Rico  142. 

S.  C. — Gatewood  v.  Moses,  39  S.  C. 
L.   244. 

Tenn. — ^Morrison  v.  Searlght.  4 
Baxt.   476. 

Tex. — Close  V.  Fields,  13  Tex.  623. 

Vt. — Ferris  v.  Barlow,  2  Aik.  106. 

Va. — Colonna  Dry  Dock  Co.  v.  Co- 
lonna.  108  Va.  230,  61  SE  770. 

Wash. — Arnott  v.  Spokane,  6 
Wash.  442,  33  P  1063. 

"It  would  be  going  a  great  way 
to  subject  a  debtor,  who  promises  to 
pay  a  debt,  to  all  the  loss  conse- 
quent on  his  failure  to  fulfil  his 
promise.  The  general  policy  of  the 
law  does  not  admit  of  such  strict- 
ness; and  although,  in  morals,  a  man 
may  Justly  charge  himself,  as  the 
cause  of  any  loss,  occasioned  by  the 
breach  of  his  engagements,  yet  in 
the  course  of  human  affairs,  such 
breaches  are  so  often  occasioned  by 
events  which  were  unforeseen,  and 
could  not  easily  be  prevented,  that 
interest  is  generally  considered  as 
compensation,  which  must  content 
the  injured."  Short  v.  Sklpwith,  22 
F.  Cas.  No.  12,809.  1  Brock.  103, 
114. 

[a]  AppUe»tloiui  of  nda, — (1) 
Where  a  levee  board  was  unable  to 
make  payments  on  a  contract  for  the 
construction  of  a  levee  when  they 
matured,  but  issued  to  the  contrac- 
tors certificates  of  indebtedness 
bearing  Interest  which  the  eontrac- 
tors  sold  at  a  discount,  they  were 
not  entitled  to  recover  from  the 
board  as  damages  for  breach  of  the 
contract  the  amount  of  such  discount, 
the  measure  of  such  damages  being 
the  interest  which  was  provided  for 
in  the  certificates.  Plum  Bayou 
Levee  Dlst.  v.  Roach,  174  Fed.  949,  99 
CCA  453.  (2)  Damages  sustained  by 
the  quitting  of  defendant's  workmen 
because  of  Inability  to  pay  them, 
caused  by  plaintiff's  failure  to  pay 
money  for  lumber  sold  and  deliv- 
ered from  time  to  time  under  a  con- 
tract, were  too  remote~  and  uncer- 
tain. Federal  Lumber  Co.  v.  Reece, 
(Ky.)  116  SW  783.  (3)  The  damages 
upon  breach  of  a  contract  to  pay  In 
gold  or  silver  coin  arc  limited  to 
the  Infiictlon  of  Interest  merely.  The 
popular  difference  in  value  between 
paper  and  gold  money  is  not  recov- 
erable. Wilson  V.  Morgan,  27  N.  Y. 
Super.  68,  1  AbbPrNS  174,  30  HowPr 
386. 

99.     Kaufman  v.  Myers,  38  Ga.  133. 

[a]  ninstratlon In  a  proceed- 
ing by  a  distress  warrant  to  re- 
cover an  amount  due  for  rent,  pay- 
able   under    the    contract    in    "Amer- 


ure  to  pay  a  sum  stated  in  gold  is  not  the  valne  of 
such  sum  in  gold  coin, '  but  the  amount  stated  in 
legal  tender  with  interest  from  the  date  of  defanlt.' 
Where  the  contract  is  to  pay  in  currency  generally 
receivable,  the  measure  of  damages  is  the  specie 
value  of  such  currency  at  the  time  fixed  for  pay- 
ment.' A  similar  rule  has  been  applied  in  the  ease 
of  contracts  to  pay  in  Confederate  money*  or  in 
foreign  money,'  or  in  notes  of  a  particular  bank,* 
and  such  value  is  a  proper  question  of  inquiry  for 
the  jury.^ 


lean  gold  coin,"  plaintiff  can  recover 
the  market  value  of  that  amonnt  of 
coin  reckoned  in  United  States  Itgai 
tender  treasury  notes.  Kaufman  v. 
Myers,  38  Qa.  133. 

1.  Brown  V.  Welch,  26  Ind.  IK; 
Prince  Edwards  Island  Bank  v. 
Trumbull,  53  Barb.  (N.  Y.)  459.  }5 
HowPr  8;  Murray  v.  Gale,  52  Barb. 
(N.  Y.)  427;  Murray  v.  Harrison,  4" 
Barb.   (N.  Y.)  484,  33  HowPr  9. 

[a]  ZUostratloB. — Under  a  con- 
tract for  the  payment  of  a  sum  of 
money  In  gold,  or.  if  paid  In  paper, 
the  amount  thereof  necessary  to  pur- 
chase the  gold  at  the  place  of  pay- 
ment, it  was  not  incumbent  on  the 
promisor  in  case  he  failed  to  pay  th« 
stipulated  sum  in  gold  to  pay  a 
greater  sum  in  legal  tender  notea 
Brown  v.  Welch,  26  Ind.  116. 

8.     Thayer  v.  Hedges.  23  Ind.  141. 

3.  Mason  v.  Blddle.  6  J.  J.  Harsh 
(Ky.l  80. 

4.  Mobile  Bank  v.  Brown,  42  Ala. 
108;  Lockridge  v.  Stone,  7  Ky.  Op. 
35.  See  Hudspeth  v.  Johnson.  34  Ga. 
403  (holding  that,  where  an  officer 
had  been  negligent  in  collecting  an 
execution  after  the  depreciaiion  in 
value  of  Confederate  money,  he  was 
not  liable  for  the  whole  amount  in 
United  States  currency,  but  only  for 
such  amount  as  the  Jury  might  de- 
cide that  the  Confederate  money  so 
collected  was  worth  at  that  time). 

5.  Reiser  v.  Parker.  20  F.  Cas. 
No.  11,686,  1  Lowell  262. 

[a]  ninatratloru^In  an  action  to 
recover  English  "  money  payable  in 
the  United  States,  the  measure  of 
damages  was  the  Intrinsic  value  of 
the  English  money  measured  by  our 
own.  Reiser  v.  Parker,  20  F.  CSis. 
No.   11.685,  1  Lowell   262. 

e.  Smith  V.  Dunlap.  12  ni.  184: 
Van  Vleet  v.  Adair.  1  Blackf.  (Ind.) 
346;  Coldren  v.  Miller.  1  Blacl^f. 
(Ind.)  296;  Younger  v.  GIvens.  6 
Dana  (Ky.)  1;  Stockton  v.  Scobey,  1 
J.  J.  Marsh.  (Ky.)  6;  Hlxon  v.  Hlxon. 
7  Humphr.  (Tenn.)  S3.  Compare 
Blzzell  V.  Brewer,  9  Ark.  58  (holding 
that  a  bond  for  "one  hundred  and 
fifty  dollars,  to  be  paid  In  any  cur- 
rent notes  of  the  Bank  of  the  State 
of  Arkansas,"  Is  payable  In  the  notes 
of  the  state  bank  at  the  nominal 
value,  regardless  of  their  deprecia- 
tion) ;  Baker  v.  Jordon,  5  Humphr. 
(Tenn.)  485  (holding  that  in  an  action 
in  covenant  to  pay  so  many  dollars  in 
current  Tennessee  bank  notes.  If  the 
notes  circulate  currently  as  money, 
in  the  absence  of  proof  to  the  con- 
trary, their  value  will  be  presumed  to 
be  of  equal  value  to  money). 

[a]  iUoatntUoBS. — (1)  in  an  ac- 
tion of  covenant  on  a  sealed  note  for 
a  certain  note  for  a  certain  sum  pay- 
able in  current  bank  paper,  it  is  not 
the  sun*)  named  in  the  note  but  the 
value  of  the  paper  when  due,  which 
regulates  the  amount  to  be  recov- 
ered. Coldren  v.  Miller.  1  Blackf. 
(Ind.)  296.  (2)  In  an  action  of 
covenant  on  an  obligation  for  the 
payment  of  a  certain  sum.  one  half 
in  specie,  and  the  other  half  in  bank- 
able paper,  the  value  of  the  bankable 
paper  at  the  time  It  was  to  be  paid 
is  the  measure  of  damages  for  Its 
nonpayment.  Van  Vleet  v.  Adair.  1 
Blackf.    (Ind.)   346. 

7.  Van  Vleet  v.  Adair,  1  Blackf. 
(Ind.)      346;     Coldren     v.     Miller,    1. 


For  Utsr  OMSS,  dsyslopiiMats  and  thmatum  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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When  the  contract  ia  in  tlie  aitematiTe  to  pay  a 
sum  in  one  mediunv  or  in  another,  the  measnre  of 
damages  is  to  be  baaed  upon  the  medium  most  ad- 
vantageous to  the  debtor.* 

Payment  of  debt  of  ansther.  Where  the  breach  of 
contract  <consistB  in  a  failure  to  pay  the  debt  of  an- 
other, the  measure  of  damages  has  uanally  been  con- 
sidered the  amount  lost  in  consequence  of  the 
breach,'  and  especially  does  this  rule  obtain  where 
the  agreed  payment  is  not  of  a  specific  debt,  but  in- 
volves property  r^hts  that  are  or  may  be  endangered 
by  a  breach  .•■• 

lostaUment  contracts.  The  measure  of  damages 
for  the  breach  or  repudiation  of  a  contract  to  pay 
money  in  installments,  before  the  whole  amount 
called  for  by  its 'terms  is  due,  is  the  present  value 
of  the  contract,'^  and  it  is  error  to  award  the  total 
amount  of  the  unpaid  installments  with  interest  on 


those  which  are  due,  without  any  abatement  of  the 
amount  of  those  which  are  not  due.^' 

Loan  of  money.  Ordinarily  the  breach  of  a  con- 
tract to  loan  money  will  not  impose  a  liability  in 
damages  "  particularly  where  the  loan  is'  to  be  re- 
ptaid  on  demand,'*  in  the  absence  of  peculiar  circum- 
stemces,"  since  no  injury  will  result  if  the  same 
amount  may  be  borrowed  from  another  on  the  same 
terms.'*  However,  the  presence  of  special  circum- 
stances which  are  in  the  contemplation  of  the  par- 
ties may  impose  a  liability,'^  in  which  case  the  dam- 
ages will  be  measured  by  the  actual  -loss  sustained,'* 
as  by  the  amount  of  increased  interest  which  the 
borrower  has  to  pay.'* 

[$  178]  (f)  Payment  Or  DeliTery  of  Property.^* 
The  measure  of  damages  for  breach  of  a  contract  to 
pay  a  fixed  sum  in  a  particular  commodity  or  spe- 
cific articles  of  property  is  the  sum  stated,"  and  the 


Blackf.   (Ind.)   2$6:   Tounger  y.  Oiv- 
ma,  t  Dana  (Ky.)  1. 

8.  White  V.  Qreen,  3  T.  B.  Mon. 
(Ky.)  156;  Hixon  v.  Hlxon,  7 
Humphr.  (Tenn.)  33. 

9.  Cal. — Turner  v.  Howse,  28  Cal. 
A.  167.  161  P  751. 

111. — Nelson  T.  Ravens,  3  III.  A. 
565.  • 

Ind. — Weddle  v.  Stone,  12  Ind.  626. 

Hlch.— Pratt  V.  Bates,  40  Mich.  37. 

Uinn. — Merrlam  v.  Pine  City  Lum- 
ber Co.,  23  Minn.  314. 

Ho. — Sturgess  v.  Crum,  29  Mo.  .A. 
644. 

N.  H.— Richards  v.  Whittle,  1«  N. 
H.  259. 

N.  Y.— Wright  V.  Chapln,  87  Hun 
144,  33  NYS  1068. 

[a]  AVpUoatlon  of  (■!•.— Where 
the  vendor  of  land  agreed  to  pay  off 
a  mortgage  at  a  time  certain  and  the 
purchaser  retained,  by  agreement,  a 
part  of  the  consideration  until  the 
mortgage  was  discharged,  the  recov- 
ery of  the  purchaser  for  a  breach  of 
the  agreement  is  limited  to  his  loss 
of  profits  and  interest  on  the  mort- 
gage up  to  the  date  at  which  It  was 
to  be  paid,  and  he  is  not  entitled  to 
Interest  accruing  after  that  date. 
Somers  y.  Wright,   115  Mass.   292. 

10.  Lowe  V.  Turple,  147  Ind.  652, 
44  NE  26,  47' NB  150,  37  LRA  233: 
Atherton  v.  Wllliama,  19  Ind.  106; 
Somers  v.  Wright,  115  Mass.  292. 

U.  Scientific  American  Compiling 
Dept.  V.  Gillespie,  4  Ala.  A.  590.  58  S 
756;  Metropolitan  L.  Ins.  Co.  v.  Day, 
145  Ga.  425,  89  SB  576;  Stoner-Mc- 
Cray  System  V,  Manhattan  OH  Co., 
17S  Iowa  630,  156  NW  683. 

U.  Scientific  American  Compiling 
Dept.  -r.  QiUesple,  4  Ala.  A  690,  68  S 
756.  , 

13.  Anderson  v.  Hilton,  etc.,  Lum- 
ber Co.,  121  Ga.  688.  49  SE  725;  New 
York  L.  Ins.  Co.  v.  Pope,  139  Ky. 
567,  68  SW  861,  24  KyL  486;  Fara- 
bee-Treadwell  Co.  v.  Union,  etc.. 
Bank.,  etc..  Co.,  136  Tenn.  208,  186 
SW  92,  LRA1916F  501. 

Ta]  ZajoTT  to  rapntatloa.— The 
breach  of  an  agreement  to  lend 
money  furnishes  no  grounds  for  a 
recovery  of  damage  for  injury  to  the 
reputation  of  the  borrower  for  not 
getting  it.  Carsey  v.  Parmer,  117 
Ky.  826.  79  SW  246.  26  KyL  1966. 

14.  Tonawanda  Valley,  etc..  R.  Co. 
V.  New  York,  etc.,  R.  Co.,  42  Hun  498. 
4  NYS  744  [rev  on  other  grounds  123 
N.  Y.  641  mem.  25  NE  503  mem]; 
Bradford,  etc..  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  128  N.  Y.  316.  25  NE  499, 
U  LRA  116  Irev  1  NYS  3631. 

15.  Anderson  ▼.  Hilton.  etc., 
Lnmber  Co.,  121  Oa.  688,  49  SE  725; 
Coles,  etc.,  Co.  v.  Standard  Lumber 
Co.,  150  N.  C.  183    63  SE  736. 

18.  Anderson  v.  Hilton,  etc..  Lum- 
ber Co..  121  Oa.  688.  49  SE  726. 

1^.  Ala. — Blxby-Thelsen  Co.  v. 
Evans.  174  Ala.  571,  67  S  39;  Blxby- 
Thelrson  Lumber  Co.   v.   Evans,   167 
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Ala.  431.  62  Si  843,  140  AmSR  47,  29 
LRANS   194. 

Ga. — Anderson  v.  Hilton,  etc..  Lum- 
ber Co..  121  Ga.  688,  49  SE  725. 

Ky. — New  York  L.  Ins.  Co.  v. 
Pope,  139  Ky.  667.  68  SW  851,  24  KyL 
485;  Cardwell  v.  Atwater,  16  KyL 
670. 

Mo. — Hedden  v.  Schneblln,  126  Mo. 
A.   478.   104  SW  887. 

N.  Y. — Douahkess  v.  Burger  Brew- 
ing  Co.,    20    App.    Dlv.    376,    47    NYS 

N,_D. — Murphy  v.  Hanna,  37  N.  D. 
126.  164  NW  32,  LRA1918B  136. 

Pa. — Spiese  v.  Mutual  Trust  Co., 
268  Pa.  414,  102  A  119. 

Tex. — ^W.  H.  Norris  Lumber  Co.  V. 
Harris.   (Clv.  A.)   177  SW  515. 

Wash. — Graham  v.  McCoy,  17 
Wash.   63.   48   P  780,  49  P  235. 

Wis. — Lloyd  Inv.  Co.  v.  Illinois 
Surety  Co.,  164  Wis.  282,  160  NW 
68. 

"There  is  no  reason  why  substan- 
tial damages  may  not  be  allowed  for 
the  breach  of  a  contract  to  loan 
money,  within  the  rule  of  Hadley  v. 
Baxendale,  9  Exch.  341,  156  Reprint 
145,  5  ERC  502,  where  special  cir- 
cumstances were  known  by  both  par- 
ties to  exist  at  the  time  the  contract 
was  made,  from  which  it  must  have 
been  apparent  that  special  damages 
would  be  suffered  in  case  of  the  fail- 
ure to  fulfill  the  obligation."  Mur- 
phy V.  Hanna,  37  N.  D.  166,  177,  164 
NW    32,    LRA1918B   13S. 

19.  Anderson  v.  Hilton,  etc..  Lum- 
ber Co.,  121  Ga.  688,  49  SE  725; 
Bohemian-American  Worklngmen's 
Gymnastic  Assoc,  v.  Northern  Bank 
of  New  York.  120  NYS  134. 

'[a]  AppUoatlon  of  ml*. — ^Where 
defendants  sold  land  to  plaintiff  sub- 
ject to  a  mortgage,  arid  agreed  as 
part  of  the  consideration  that  he 
would  secure  an  extension  of  time  on 
the  mortgage,  the  measure  of  dam- 
ages for  breach  of  the  agreement  was 
the  expense  incident  to  obtaining  an- 
other loan  to  pay  the  mortgage,  in- 
cluding the  expense  for  examination 
of  title,  drawing  bond,  mortgage,  etc., 
and  recording  fees.  Hoch  v.  Brax- 
mar,  109  App.  Dlv.  209.  95  NYS  647. 

[b1  Xeasfwal  of  note. — The  dam- 
age for  failure  perpetually  to  renew 
a  note  is  the  remainder  after  deduct- 
ing from  the  face  the  present  value 
of  a  discharge  from  an  obligation  to 
pay  in  perpetuity  the  annual  interest 
of  six  iper  cent  on  the  face  of  the 
note.  Troutwlne  v.  Hoff,  126  App. 
Dlv.  556,  110  NYS  295  [a«  198  N.  Y. 
536  mem.  92  NE  1104  mem]. 

19.  Anderson  v.  Hilton,  etc..  Lum- 
ber Co.,  121  Ga.  688.  49  SE  726;  Hed- 
den V.  Schneblln,  126Mo.  A.  478,  104 
SW  887;  Coles,  etc.,  Co.  v.  Standard 
Lumber  Co..  150  N.  C.  183.  83  SE  736; 
MeOee  v.  Wineholt,  23  Wash.  748,  63 
P  671. 

aa  rtOxam  to  oonvsy  toad  MU 
see  Vendor  and   Purchaser   [39  Cyc 


2106]. 

81.  XT.  S. — E.  I.  Dupont  de  Nem- 
ours Powder  Co.  v.  Schlottman,  218 
Fed.  363,  134  CCA  161;  Courtols  v. 
Carpentier,  6  F.  Cas.  No.  3,286,  1 
Wash.  876. 

Cal. — Beckwlth  v.  Sheldon,  168  Cal. 
742,  145  P  97,  AnnCasl916A  963. 

Conn. — Brooks  v.  Hubbard,  8  Conn. 
58,  8  AmD  154. 

Ind. — ^Terrell  v.  Prasler,  79  Ind. 
473. 

Iowa. — ^Hlse  v.  Foster,  17  Iowa  23. 

He. — Strout  V.  Joy,  108  Me.  267,  80 
A  830. 

N.  Y. — Murray  v.  Gale,  62  Barb. 
427.  430;  Fletcher  v.  Derrlckson,  16 
N.  Y.  Super.  181;  Pinney  v.  Gleason, 
6  Wend.  393.  21  AmD  223. 

Oh. — Trowbridge  v.  Holcomb,  4 
Oh.  St.  38. 

Pa. — ^White  V.  Tompkins,  62  Pa. 
363;  Shenk  v.  Mingle,  IS  Serg.  A  R. 
29. 

S.  D. — Cosand  v.  Bunker,  2  S.  D. 
294,  60  NW  84. 

Vt. — ^Harrington  v.  Wells,  12  VC 
505. 

"If  the  agreement  had  been  to  pay 
or '  deliver  a  certain  quantity  and 
quality  of  a  commodity — gold  coin, 
or  anything  else — upon  failure  to  per- 
form, the  promisee  might  recover  the 
market  value  of  the  article  at  the 
time  and  place,  when  and  where  It 
should  have  been  delivered;  but 
when,  as  here,  the  agreement  is  to 
pay  so  many  dollars,  whether  in  a 
commodity  or  in  money,  the  amount 
of  money  agreed  to  be  paid,  and  in- 
terest. Is  the  only  measure  of  dam- 
ages for  a  breach  of  the  covenant." 
Murray  v.  Gale,  supra. 

[a]  maaaon  for  nda. — "Where  the 
promisor  undertakes  to  pay  a  cer- 
tain number  of  dollars  in  specific  ar- 
ticles, such  as  grain,  cattle,  or  other 
commodities,  he  must  deliver  the 
property  on  the  day  named  in  the 
contract,  or  he  becomes  absolutely 
bound  to  pay  the  sum  stated  in 
money.  The  sum  expressed  in  the 
obligation  indicates  the  true  amount 
of  the  debt;  and  the  other  provision 
is  inserted  for  the  benefit  of  the 
debtor,  and  relates  exclusively,  to  the 
mode  of  payment.  If  he  does  not 
avail  himself  of  the  privilege  of  dis- 
ct^arglng  the  debt  In  property,  the 
obligation  becomes  a  naked  promise 
to  pay  the  amount  In  money.  But 
where  the  promisor  agrees  to  pay  a 
certain  sum  in  bank  notes,  or  other, 
evidences  of  indebtedness,  which  pur- 
port on  their  face  to  represent  dol- 
lars, and  can  be  counted  as  such, 
the  sum  Is  expressed  to  indicate  the 
number  of  dollars  of  the  notes  or 
evidences  to  be  paid,  and  not  the 
amount  of  the  debt  or  consideration. 
The  obligation  is  In  fact  but  a  prom- 
ise to  deliver  so  many  dollars,  numer- 
ically, of  the  securities  described.  If 
the  debtor  fails  to  deliver  them  ac- 
cording to  the  terms  of  the  contract, 
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value  of  the  commodity  at  the  time  of  the  breach  is 
not  material.'^  Where,  however,  the  contract  is  not 
to  pay  a  sum  stated  in  property  but  is  to  pay  specific 
property,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  the  breach,"  and  this  is  true,, 
although  the  parties  tp  the  contract  for  the  purpose 


of  determining  the  quantity  to  be  delivered  have 
placed  a  price  upon  it."  So,  likewise,  the  measure 
of  damages  for  failure  to  deliver  commodities  in  ac- 
cordance with  the  terms  of  a  contract  is  oidinaiily 
taken  to  be  the  value  of  such  commodity  at  the  time 
of  the  breach  of  the  contract,^'  with  interest  thereon 


he  is  responsible  only  for  their  real, 
not  their  nominal  value."  Smith  v. 
Dunlap,  12  III.  184,  189. 

[b]  Xllnsfaration.— ^he  measure  of 
damages  recoverable  on  a  contract 
for  work  to  pay  therefor  two  hun- 
dred dollars  or  an  equivalent  in  loam 
at  a  fixed  rate  per  yard.  Is  two  hun- 
dred dollars,  less  the  value  of  loam 
taken  under  the  contract.  Strout  v. 
Joy,  108  Me.  267,  80  A  830. 

88.     Brooks  v.  Hubbard,  3  Conn.  58 

8  AmD  154. 

[a]  Ohaace  la  aaikat  Tnlaa. — 
Where  a  debtor  in  consideration  of 
forbearance  agrees  to  deliver  to  the 
creditor  goods  at  a  future  day  to  a 
specified  amount,  to  be  applied  In 
payment  of  his  debt  to  ttiat  extent, 
and  he  breaks  Kis  agreement,  the 
creditor  is  entitled  to  recover  as 
damages  for  the  breach  of  the  agree- 
ment the  amount  so  agreed  to  be 
paid,  although  the  market  value  of 
the  goods  Is  the  same  or  even  less 
than  the  price  at  which  'they  were  to 
be  received.  Fletcher  v.  Derrickson, 
16  N.  Y.  Super.  181. 

83.  U.  S: — Henry  v.  North  Amer- 
ican R.  Constr.  Co.,  168  Fed.  79,  86 
CCA  409. 

Ark. — ^Burnslde  v.  Union  Sawmill 
Co.,  92  Ark.  118,  120,  122  SW  98  [oit 
Cycl. 

111.— Scott  V.  Schnadt,  70  111.  A. 
26. 

Ind. — ^Williams  v.  Jones,  12  Ind. 
661;  Lucas  v.  Heaton,  1  Ind.  264, 
Smith  184. 

Iowa. — Safely  v.  Oilmore,  21  Iowa 
688,  89  AmD  592:  Davenport  v.  Wells, 
1  Iowa  698;  Bonnon  v.  Urton,  3 
Oreene  288.  But  see  Miller  v.  Cas- 
aady,  25  Iowa  323  (holding  that, 
where  a  person  had  stored  wheat  for 
another  durlhg  several  years,  where- 
by the  latter  was  to  pay  him  five 
bushels  of  wheat  for  every  one  hun- 
dred bushels  stored,  a  rule  of  dam- 
ages allowing  plaintiff  for  the  value 
of  the  wheat  at  the  time  he  de- 
manded It,  the  wheat  at  that  time 
bearing  an  extraordinary  price,  was 
erroneous). 

Ky. — Slrlott  v.  Tandy,  3  Dana  142; 
HcKlnney  v.  McConnel,  1  Bibb  239. 

Md. — L,aldler  v.  SUte,  2  Harr.  &  Qt. 
277. 

Mass. — Bartlett  v.  Blanchard,  13 
Oray  429;  Swift  v.  Barnes,  16  Pick. 
194;  Bartlett  v.  Moulton,  1  Dane  Abr. 
S46;  Fish  V.  Wheeler,  1  Dane  Abr. 
646. 

Mo. — Fenton  v.  Perkins,  3  Mo.  23; 
Thomas  v.  Starling,  1  Mo.  683. 

N.  J. — Osterling  v.  Cape  May  Hotel 
Co.,  82  N.  J.  L.  660,  83  A  887;  Ware 
V.  McMurray,  74  N.  J.  L.  37,  64  A 
967 

N.  T. — Col  ton  V.  Kennedy,  74  Misc. 
217,  131  NTS  483. 

Pa. — Kite  Natural  Gas  Co.'s  App., 
118  Pa.  436.  12  A  267;  Bash  v.  Bash, 

9  Pa.  260;  Jack  v.  McKee.  9  Pa.  235; 
Malaun  v.  Ammon,  1  Grant  123;  De- 
wald's  Est..  7  WklyNC  422. 

Tenn. — Hlxon  v.  Hixon,  7  Humphr. 
33;  Ross  V.  Carter,  1  Humphr.  416; 
McDonald  v.  Hodge,  6  Hayw.  85. 

Vt. — Harrington  v.  Wells,  12  Vt. 
606. 

Wis.— Starr  v.  Light,  22  Wis.  433, 
99  AmD  65. 

But  compare  Fleming  v.  Robertson, 
S  8.  C  118  (holding  that  the  measure 
of  damages  for  breach  of  a  contract 
under  seal,  by  which  defendant  prom- 
ised to  pay  plaintiff  twelve  thousand 
dollars  "in  (jonfederate  money"  by  a 
certain  date,  and,  upon  failure  to  pay 
at  such  date,  to  pay  twelve  thousand 
"in  6  per  cent  bonds  of  the  five  hun- 
dred million  loan,"   was  the  value  of 


the/  bonds  at  the   time  the   contract 
was  made). 

[a]  nivstntloas. — (1)  In  a  salt 
on  a  due  bill  for  salt,  assigned  un- 
der the  statute,  brought  by  the  as- 
signee against  the  assignor,  the  value 
of  the  salt  as  assessed  by  the  jury  in 
the  suit  by  the  assignee  against  the 
obligor,  is  the  measure  of  damages. 
McKlnney  v.  McConnel,  1  Bibb  (Ky.) 
239.  (2)  A  contract  to  pay  a  stipu- 
lated percentage  of  the  cost  of  a 
building  in  lots  of  land  to  be  se- 
lected at  "schedule  prices  and  on  the 
terms  adopted  by"  the  other  party  is 
a  contract  to  pay  a  specific  thlnf, 
and,  in  case  of  performance  and  non- 
payment, the  measure  of  damages  is 
the  reasonable  value  of  the  lots.  Os- 
terling V.  C:ape  May  Hotel  Co.,  82  N. 
J.  L.  660,  83  A  887. 

[b]  AppUcattona  of  ml*,— (1)  In 
an  action  for  breach  of  a  contract  to 
pay  for  wheat  In  certain  quantities 
of  flour  and  bran,  the  value  of  the 
flour  and  bran  and  not  the  value  of 
the  wheat  is  the  measure  of  dam- 
ages. Lucas  V.  Heaton,  1  Ind.  264. 
(2)  The  creditor  of  an  obligation  pay- 
able In  produce  may  on  default  of 
the  debtor  buy  produce  of  the  same 
kind  at  the  market  price  and  claim 
an  equal  sum  In  damages  or  claim  It 
without  making  the  purchase,  as  the 
debtor  has  no  interest  therein.  Pep- 
per V.  Peytavin,  12  Mart.   (La.)   671. 

94.  Meserve  v.  Ammidon,  ifii 
Mass.  416;  Courcler  v.  Graham,  1  Oh. 
330-  Starr  v.  Light,  22  Wis.  438,  99 
AmD  66.  See  also  cases  supra  note 
23. 

[a]  ZUiurtratioiui. — (1)  Where  the 
contract  was  to  pay  one  thousand 
dollars  In  paper  hangings  at  the  reg- 
ular trade  price,  the  measure  of  dam- 
ages is  the  market  value  of  a  quan- 
tity of  goods  which,  measured  by  the 
standard  of  value  flxed  in  the  con- 
tract, would  amount  to  one  thousand 
dollars.  Meserve  v.  Ammidon,  109 
Mass.  416.  (2)  In  an  action  on  a 
contract  providing  for  the  payment 
of  a  debt  in  wheat  of  a  certain  qual- 
ity, to  be  delivered  in  speclfled 
amounts  at  speclfled  times  annually, 
at  a  stipulated  price  per  bushel,  the 
measure  of  damages  is  its  actual 
value  when  due  and  not  merely  its 
value  at  the  price  stipulated.  Starr 
V.  Light,  22  Wis.   433.    99  AmD   56. 

85.  U.  S. — Shepherd  v.  Hampton, 
3  Wheat.  200.  4  L.  ed.  368;  Heiiry 
V.  North  American  R.  Ctenstr.  Co.,  168 
Fed.  79,  86  CCA  409;  Rabaud  v.  De 
Wolf.  20  F.  Cas.  No.  11,619,  1  Paine 
680. 

Ala. — Boxeman  v.  Rose,  61  Ala. 
321;  McGehee  v.  Posey,  4^  Ala.  330; 
Moore  v.  Flaming,  34  Ala.  491. 

Cal. — Rayner  v.  Jones,  90  Cal.  78, 
27  P  24. 

Conn. — Bush  v.  Canfield,  2  Conn. 
486. 

D.  C. — Harten  v.  LofBer,  29  App. 
490. 

111. — Smith  V.  Dunlap,  12  111.  184. 

Ind. — Piano  Mfg.  Co.  v.  Kesler,  16 
Ind.  A,  110.  43  NK  926. 

Ky.— Mudd  v.  Phillips,  Litt.  Sel. 
Cas.  60;  Pope  v.  Campbell,  Hard.  31, 
3  AmD  722. 

Mass. — Bssex  Co.  v.  Pacific  Mills, 
14  Allen  389. 

N.  T. — Barnes  v.  Brown.  130  N.  T. 
372,  29  NB  760;  Kidd  v.  McCormick, 
83  N    T    391. 

Pa. — Edgar  v.  Boles,  11  Serg.  &  R. 
446.  > 

S.  C. — Davis  V.  Richardson,  1  S.  C. 
L.  106. 

Wis. — ^American  Fdy..  etc.,  Co.  v. 
Settergren,  180  Wis.  388,  110  NW 
238. 


Man. — Boultbee  v.  Shore,  1  Man.  22. 
It  is  well  settled,  in  the  case  of  a 
contract  for  the  sale  or  delivery  of 
a  personal  chattel,  that  the  proper 
criterion  by  which  to  measure  dam- 
ages for  the  breach  of  the  contract. 
is  the  cash  value  of  the  article,  at 
the  time  it  should  have  been  deliv- 
ered." Smith  V.  Dunlap,  12  IlL  ISi, 
192. 

[a]  ninatraUoiia. — (1)  Where  de- 
fendant agreed  if  a  harvester  failed 
to  do  good  work  to  furnish  another 
in  its  place,  on  his  failure  so  to  do 
the  measure  of  damages  is  the  value 
of  the  new  machine.  Piano  Mfg.  Co. 
V.  Kesler,  15  Ind.  A.  110,  43  NE  92S. 

(2)  Where  defendants  agreed  to  pa; 
to  plalntltTs  a  perpetual  annual  rent 
of  a  certain  number  of  ounces  of  sil- 
ver of  a  speclfled  fineness,  or  an 
equivalent  in  gold.  It  was  held  thai 
this  was  a  contract  for  the  delivery 
of  a  commodity  and  not  for  the  pay- 
ment of  money,  and  that  the  naeas- 
ure  of  damages  for  its  breach  was 
the  market  ^lue  of  the  sliver  or  gold 
at  the  time  when  it  should  have  been 
delivered  with  interest.  Essex  Cte.  v. 
Pacific    Mills,    14    Allen    (Mass.)    389. 

(3)  In  an  action  for  not  delivering 
whisky  by  a  certain  day  according  to 
contract,  the  rise  in  price  owing  to 
excise  laws  passed  since  the  date  of 
the  contract  will  not  alter  the  rule 
for  estimating  damages.  Edgar  v. 
Boies,  11  Serg.  &  R.   (Pa.)  445. 

[b]  AppUc«tlons  of  rolsu— (1)  If 
the  promise  is  to  deliver  a  certaia 
quantity  of  goods  at  a  fixed  valua- 
tion, and  not  simply  to  pay  a  certain 
sum  in  property  at  a  valuation,  de- 
fendant may  not  be  able  to  escape  by 
paying  the  stipulated  price  of  tlie 
goods  In  money.  Thomas  v.  Murray, 
32  N.  T.  605.  (2)  The  measure  of 
damages  for  the  breach  of  a  contract 
to  deliver  one  half  of  all  fruit  to  be 
raised  in  a  certain  orchard  is  the 
value  of  one  half  of  the  fruit  at  tbe 
time  it  was  fit  for  delivery.  Smock 
V.  Smock,  37  Mo.  A.  66.  (3)  Tba 
measure  of  damages  for  the  breach 
of  an  agreement  to  take  back  a  soda 
water  fountain  and  deliver  another 
Is  the  difference  between  the  cost  of 
a  similar  machine  actually  purchased 
and  the  new  machine  mentioned  in 
the  agreement.  A.  D.  Puffer,  etc., 
Mfg.  Co.  V.  Lucas,  112  N.  C  377,  17 
SE  174,   19   LRA  682. 

[c]  Vo  proof  of  dsmana. — ^Wher- 
ever a  contract  is  entered  into  for 
the  delivery  of  a  specific  article,  the 
value  of  that  article  at  the  time  fixed 
for  the  delivery  Is  the  amount  of 
damages  to  be  recovered  on  a  breacli 
of  the  contract;  and  if  no  time  is 
flxed  for  the  delivery  and  no  demand 
proved,  the  conimencement  of  the 
suit  must  be  considered  the  demand, 
and  the  value  of  the  article  at  the 
time  of  commencing  the  action  with 
interest  Is  the  proper  rule  of  esti- 
nUition.  Davis  v.  Richardson,  I  &.C- 
L.    106. 

[d]  .Place  Of  (IsllTsiT  Bot  8zsd<— 
The  measure  of  damages  for  (be 
breach  of  a  special  contract,  by  which 
plaintiff  loaned  to  defendant  a  spec- 
ified quantity  of  cotton  of  a  certain 
quality  and  defendant  agreed  to  de- 
liver to  plaintiff  on  a  certain  future 
day  the  same  quantity  of  the  cotton 
of  like  quality,  is  the  value  of  the 
cotton  on  the  day  fixed  for  delivery; 
and  this  rule  is  not  varied  because 
the  place  of  delivery  is  not  flxed  by 
the  contract,  nor  1>ecause  the  cotton 
is  to  be  returned  In  kind.  Boxeman 
V.  Rose,  40  Ala.  212.  ' 

VoBdsUveiT  of  gttoda  pnzohasM 
see  Sales  [36  Cyc  633]. 


For  lat«r  caaea,  daralopinaBta  and  thaattm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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DAMAGES 
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at  the  legal  rate,'*  although  in  some  juiisdiotions 
where  the  copsideration  has  been  paid  by  plaintiff 
in  advance,  the  doctrine  of  higher  intermediate 
values ''  has  been  applied,'*  and  where  the  price  has 
advanced  after  the  breach,  plaintiff  has  been  held 
entitled  to  recover  the  highest  market  value  between 
the  time  of  the  breach  and  the  trial,''  or  the  value 
at  the  time  of  the  trial.^'^  It  should  be  noted,  how- 
ever, that  this  doctrine  is  specifically  repudiated  in 
other  jurisdictions.'^ 

Notes  for  propw^  or  payable  in  property.  Where 
a  note  is  to  pay  a  certain  sum  of  money  in  property, 
the  measure  of  damages  is  the  sum  stated."  Where 
a  note  is  payable  not  in  money  but  in  property,  the 
measure  of  damages  for  failure  to  pay  at  the  time 
fixed  is  the  value  6f  the  property  at  that  time,"  with 
interest,**  and  this  rule  is  statutory  in  some  jurisdic- 
tions." Where  such  a  note  is  payable  on  demand, 
it  has  been  held  that  the  value  should  be  fixed  as  of 
the  date  of  the  note."  There  is  some  authority  to 
the  effect  that  the  measure  of  damages  in  an  ac- 
tion upon  a  note  payable  in  specified  articlies  is  the 
highest  market  price  of  such  articles  between  the 
time  when  the  note  falls  due  and  the  demand  of 
payment  by  plaintiff.'^ 

Cost  of  transportation.  Where  the  contract  is  to 
deliver  an  article  at  a  specified  place,  distant  from  a 
market,  the  measure  of  damages  for  a  breach  has 


been  held  to  be  the  market  price  at  the  nearest  mar- 
ket together  with  the  necessary  cost  of  transporta- 
tion therefrom  to  the  place  specified." 

Setnm  of  aecnritiea.  Where  the  contract  is  to  re- 
turn securities  on  demand,  the  measure  of  damages 
is  the  value  of  the  securities  at  the  date  of  the  con- 
tract "  with  interest,*" 

Ddivery  or  assignment  of  not«  or  mortgage. 
Where  the  contract  is  to  deliver  notes,  the  measure 
of  damages  for  a  breach  is,  in  the  absence  of  any 
further  proof  of  the  value  of  the  notes,  their  face 
value  with  interest  according  to  their  tenor  at  the 
time  of  the  trial.*'  Where  an  agreement  is  to  as- 
sign a  mortgage  of  a  specified  amount  and  it  is  not 
shown  that  any  personal  obligation  for  the  amount 
supposed  to  be  secured  by  the  mortgage  was  consid- 
ered by  the  parties,  the  measure  of  damages  for  a  ■ 
failure  to  perform  is  the  amount  of  the  mortgage,*' 

Guaranteed  value.  Where  a  contract  is  to  deliver 
a  bond,  full  payment  of  which  at  maturity  is  guaran- 
teed, the  measure  of  damages  is  the  face  value  of 
the  bond  with  interest.** 

Recovery  of  part  payment.  Where  part  payment 
on  a  contract  has  been  made  by  plaintiff  in  prop- 
erty  at  an  agreed  valuation,  such  valuation  is  the 
amount  which  plaintiff  is  entitled  to  recover  on  a 
breach  by  defendant.** 

[f  179]    (g)    Bettermeut    or    Lnprorement   of 


ae.  U.  S.— Rabaud  v.  De  Wolf,  20 
T.  Cas.  No.  11.519,  1  Paine  &80. 

Cal. — ^Rayner  v.  Jones,  90  Cal.  78, 
27  P  24. 

Conn. — Buslt  v.  Canfleld,  2  Conn. 
485. 

III.— Smith  V.  Dunlap.  12  111., 184. 

Iowa. — Eonnon  v.  Urton,  3  Qreene 
228. 

Ky.— Mudd  v.  Phillips,  Lltt  Sel. 
Cas.  60;  Pope  v.  Campbell,  Hard.-  31, 
3  AmD  722. 

Mass. — Bssez  Co.  v.  Pacific  Hills, 
14  Allen  389. 

N.  Y. — Barnes  v.  Brown,  130  N.  T. 
372.  29  NE  760  [rev  E5  Hun  339,  8 
NTS  834]. 

Blfltt  to  caoover  iatavMrt  (eBetaUy 
see  supra    li    136-143. 

S7.  See  generally  Trover  and  Con- 
version [38  Cyo  2096]. 

«.  In  re  Swift,  114  Fed.  947: 
West  V.  Prltchard,  1»  Conn.  212. 

[a]  Beaaon  for  ml*. — "As  noth- 
ing is  paid  by  the  purchaser  upon 
the  contract,  he  bas  the  money  In  his 
possession,  and  may,  immediately 
after  the  contract  is  broken  by  de- 
fendant, purchase  other  goods;  and 
If  he  sustains  sny  loss,  by  neglect- 
ing to  do  so,  the  fault  is  his  own." 
West  V.  Prltchard,  19  Conn.  212,-  216. 
_  raUoT*  to  delirer  irooda  bonfflit  aee 
Sales  [35  Cyo  659], 

39.  Ranger  v.  Hearne,  37  Tex.  30; 
Brasher  v.  Davidson,  31  Tex.  190,  98 
AmD  525;  Calvit  v.  McFadden,  13 
Tex.  324;  Randon  V.  Barton,  4  Tex. 
289. 

30.  West  V.  Fritchard,  19  Conn. 
212. 

[a]  mnatratlOB.— Where  plaintiff 
sold  property  to  A,  relying  for  secur- 
ity on  the  undertaking  of  defendants 
to  deliver  to  plaintiff  certain  goods 
&t  speclfled  prices  on  demand,  and 
these  goods  at  the  time  of  the  de- 
inand  had  fallen  in  value  below  the 
prices  so  speclfled,  In  an  action  for 
the  nondelivery  of  such  goods  it  was 
held  that  plalntlfC  was  entitled  to 
stand  in  the  same  situation  as  if  he 
had  paid  defendants  the  amount  of 
the  property  sold  to  A;  and  conse- 
quently if  the  goods  had  risen  In 
value  after  the  demand,  plaintiff 
would  have  been  entitled  to  recover 
the  value  of  them  at  the  time  of 
trial,  but  where  they  had  fallen  after 
the  contract  he  could  recover  only 
their  value  at  the  time  of  the  demand 
If  there  was  no  evidence  ahowlng  a 


subsequent  rise  in  value.  West  v. 
Prltchard,   19   Conn.    212. 

ai.  Smith  T.  Dunlap,  12  111.  184. 
See  Barnes  v.  Brown,  130  N.  T.-  872, 
29  NE  760  [rev  56  Hun  339,  8  NTS 
834]  (holding  that,  where  the  prop- 
erty Is  of  fluctuating  value,  the  meas- 
ure of  damages  is  the  market  value 
for  a  reasonable  time  after  default 
within  which  to  replace  the  property, 
with    Interest).  , 

"The  weiglit  of  authority  mani- 
festly supports  the  general  rule  be- 
fore laid  down,  and  Is  against  any 
discrimination  in  favor  of  cases  in 
which  the  price  has  been  paid  in  ad- 
vance. It  has  been  applied  by  this 
court  to  contracts  for  the  conveyance 
of  real  estate,  where  th^  vendee  has 
advanced  the  purchase  money.  On 
the  breach  of  such  contracts,  the 
value  of  the  land  at  the  time  it 
should  have  been  conveyed.  Is  the 
measure  of  damages.  McKee  v. 
Brandon,  3  111.  839;  Buckmaster  v. 
Grundy,  2  111.  310.  We  have  no  hesi- 
tation in  holding  the  rule  applicable 
to  contracts  for  the  sale  or  delivery 
of  personal  property,  without  regard 
to  the  circumstance,  whether  the 
price  has  been  paid  or  not.  If  unpaid, 
the  purchaser  recovers  the  difference 
between  the  price  he  agreed  to  pay 
and  what  the  commodity  was  worth, 
when  It  should  have  been  delivered; 
if  paid,  he  is  entitled  to  recover  the 
market  value  of  the  article,  when  the 
delivery  ought  to  have  been  made, 
and  interest  in  the  way  of  compensa- 
tion for  the  delay.  This  is  as  full 
an  indemnity  as  can  well  be  accord- 
ed, consistent  .with  the  policy  of  the 
law."  Smith  v.  Dunlap,  12  111.  184, 
193. 

39.  Brooks  v.  Hubbard,  3  Conn. 
58,  8  AmD  154;  Plnney  v.  Gleason,  5 
Wend.  (N.  Y:)  393,  21  AmD  223;  Per- 
ry v.  Smith,  22  Vt.  301. 

33.  Ark. — Johnson  v.  Dooley,  67 
Ark.  71,  44  SW  1032.  40  LRA  74; 
Cockrell  v.  Warner,  14  Ark.  345. 

Conn. — Storer  v.  Prentice,  1  Root 
425. 

Qa. — Clark  v.  Minor,  73  Ga.  590; 
Phillips  V.  Ocmulgee  Mills,  55  Qa. 
633. 

Ind. — Pierce  v.  Spader,  13  Ind.  458; 
Williams  V.  Jones,  12  Ind.  561;  Parks 
V.  Marshall.  10  Ind.  20. 

Ky. — Marr  v.  Prather,  3  Mete.  196. 

Me. — Smith    v.    Berry,    18    Me.    122. 

N.    C— Whltsett    V.    Forehand,    79 


N    C    230. 

S.  C. — Justrobe  v.  Price.  16  8.  C.  It. 
111. 

Tenn. — ^EHsey  v.  Stamps,  10  Lea 
709. 

[a]  ZUnstnittoii.— In  an  action  on 
a  note  for  an  amount  payable  in 
Judgments,  the  value  of  the  judg- 
ments was  thie  measure  of  damages. 
Fierce  v.  Spader,  13  Ind.  458. 

S4.  Ga. — Clark  v.  Minor,  73  Oa. 
690. 

Ky. — Marr  v.  Prather,  3  Mete.  196. 

Me.— Smith  v.  Berry,  18  Me.  122. 

N.  C— Whltsett  V.  Forehand,  79 
N.  C.  230. 

S.  C. — ^Justrobe  v.  Price,  16  S.  C  L. 
111. 

35.  See  statiitory  provisions;  and 
Bell  V.  Ober,  96  Ga.  214,  23  SE  7. 

36.  Treat  v.  Carrlngton,  1  Root 
(Conn.)  357;  Collins  v.  Hubbard,  1 
Root  (Conn.)  354;  Clay  v.  Huston,  1 
Bibb.  (Ky.)  461;  Ross  v.  Carter,  1 
Humphr.    (Tenn.)    415. 

37.  West  V.  Wentworth,  8  Cow. 
(N.  Y.)  82.  See  Cortelypu  V.  Lan- 
sing, 2  Cal.  Cas.  (N.  T.)  200  (holding, 
in  an  action  of  assumpsit  by  the  rep- 
resentatives of  a  pawnor  against  the 
pawnee  of  a  depreciated  note  which 
the  pawnee  had  sold  before  applica- 
tion was  made  to  redeem,  that  plain- 
tiffs were  entitled  to  recover  the 
value  of  the  note  at  the  time  of  the 
application  and  not  at  the  time  of 
the  pledge). 

38.  Furlong  V.  PoUeyB,  SO  Me.  491, 
50  AmD  635. 

V.     Belding,    1     Root 


Babbet 
(Conn.)    446. 

40.  Babbet 
(Conn.)    445. 

41.  Wasser 


v.     Belding,     1     Root 


V.  Western  Land  Se- 
curities Co..  97  Minn.  460.  107  NW 
160;  Deering  v.  Johnson,  86  Minn. 
172,  90  NW  363;  Bowman  v.  Branson, 
111  Mo.  343,  19  SW  634;  Kuykendall 
V.  Caldwell,   (Okl.)  163  P  874. 

[a]  ainatratloii^— The  measure  of 
damages  for  breach  of  a  contract  to 
deliver  a  good  note  for  the  price  of 
horses,  the  note  delivered  being  of  no 
value,  was  the  amount  written  in  the 
note  and  Interest  thereon.  Kuyken- 
dall v.  Caldwell.    (Okl.)    153  P  874. 

43.  Wilson  V.  Clark.  63  Wash.  136, 
114  P  916.  , 

43.     Shelton    v.    French,    33    Conn. 

44k  Benneit  "vT  l^helps,  12  Oilinn. 
826. 
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Land.*"  The  meaBure  ef  damages  forbraaeh  of  a 
contract,  the  performance  of  which  -would  resnlt  in 
the  betterment  or  improvement  of  land,  may  be  the 
difference  in  the  rental  value  of  the  land  with  and 
without  performance  of  the  contract,**  or,  according 
to  other  authorities,  the  difference  in  th«  value/' 
Where  the  contract  has  to  do  with  defendant's  car- 
rying on  of  a  business  upon  the  premises  involved, 
the  measure  of  damages  for  a  breach  where  the 
business  is  not  abandoned  is  the  difference  between 
the  value  of  the  going  business  with  the  burden  im- 
posed on  it  by  the  breach  of  contract  and  its  value 
f ireed  from  such  burden/*    In  case  the  enterprise  or 


45.  OoAtiaota  Ml  tot 

Location    of   railroad   see   Railroads 

(S3  Cyc  116]. 
Location  or  maintenance  of  railroad 

stations     see    Railroads     [33     Cyc 

141]. 

46.  Cheda  v.  Bodkin,  173  Cal.  7, 
168  P  1025;  Hull  v.  Chicago,  etc.,  R. 
Cp.,  66  Iowa  718,  22  NW  940;  Varn.er 
V.  St.  Xiouls,  etc.,  R.  Co.,  65  lowa  677, 

,  8  NW  634;  Hurxthal  v.  St.  Lawrence 
'  Boom,    etc.,    Co.,    65    W.    Va.    346,    64 
SB  366;  Zielica  v.  Worzalla,  162  Wis. 
603,    156    NW  623. 

[a]  XIlvatzatloBa. — (1)  Damages 
for  breach  of  a  contract  to  maintain 
dams  to  operate  a  mill  Is  the  differ- 
ence between  the  rental  value  of  the 
mill  had  the  contract  been  performed, 
and  the  rental  value  when  not  per- 
formed. Hurxthal  v.  St.  Lawrence 
Boom,  etc.,  Co.,  66  W.  Va.  346,  64  BE 
356.  (2)  In  a  purchaser's  action  for 
the  vendor's  failure  to  clear  part  of 
the  land  to  be  conveyed,  the  damaKes 
Included  the  reasonable  cost  of  clear- 
ing the  land  as  required  by  the  con- 
tract and  the  reasonable  value  of  its 
use  for  one  season.  If  the  use  was 
lost  as  the  direct  result  of  the  breach, 
meaning  its  fair  rental  value.  Zie- 
lica V.  Worzalla,  162  Wis.  60S,  166 
N'W  623 

47.  Cal. — ^Knoch  v.  Halslip,  16S 
Cal.  146,  124  P  998;  Waldteufel  v. 
Paciflc  Vineyard  Co ,  6  Cal.  A.  624, 
92   P  747. 

Fla. — QrlfBng  Bros  Co.  v.  Wlnfleld, 
63   Fla.    689,   43   S  687. 

Iowa. — Brown  v.  MostoUer,  167 
Iowa  668,  149  NW  908;  Minnesota 
Land  Co.  y.  Conner,  136  Iowa  674,  112 
NW  820. 

Ky. — Sandy  Valley,  etc.,  R.  Co.  y. 
Hughes,  172  Ky.  65,  194  SW  344; 
Louisville,  etc.,  Electric  R.  Co.  v. 
Whipps.  118  Ky.  131,  80  SW  S07,  25 
KyL  2312,  4  AnnCas  996  [overr  Louis- 
ville, etc.,  R.  Co.  v.  Neafus,  93  Ky. 
63,  18  SW  1030,  13  KyL  9511;  Alsop 
V.  Adams,   7  KyL  746. 

Minn. — Ironton  Land  Co.  v.  Butch- 
art,  73  Minn.  39,  76  NW  749. 

Mo. — ^United  Real  Est.  Co  v  Mc- 
Donald. 140  Mo.  606,  41  SW  913. 

N.  T.— Kldd  V.  McCormlck,  83  N.  T. 
391. 

Pa. — ^Bigham  v.  Wabash-Pittsburg 
Terminal  R.  Co.,  223  Pa.  106,  72  A 
318. 

Tenn. — Hampton  v.  Co-operative 
Town  Co.,    (Ch.  A.)    4 8   SW  679. 

Wash. — Belt  V.  Washington  Water 
Power  Co.,   24  Wash.    387,    64   P   625. 

Compare  Cl'.amberlain  v.  Baltimore, 
etc.,  R.  Co..  66  Md.  618,  18  A  267 
(holding  that  the  measure  of  dam- 
ages for  breach  of  an  agreement 
accompanying  a  conveyance  of  land 
to  a  railroad  company,  whereby  the 
railroad  agrees  to  convey  water  upon 
the  land  retained  by  the  grantor  so 
that  it  may  be  valuable  for  watering 
stock,  is  the  loss  sustained  through 
not  having  water  for  the  use  of  the 
stock,  and  not  the  difference  in  value 
between  the  farm  with  and  without 
the  spring). 

[a]  Xllastrationa.— (1)  Where  dam- 
ages are  claimed  for  breach  of  a  con- 
tract to  care  for  fruit  trees  for  a 
term  of  years,  the  difference  between 
the  value  of  the  land  at  the  end  of 


the  term.  In  the  event  that  defend 
ant  had  faithfaUy  complied  with  his 
contract,  and  its  lesser  value  at  that 
date  resulting  from  the  failure  to 
comply  with  the  contract,  is  the  cor- 
rect measure  of  damage.  Qrlfflng 
Bros.  Co.  V.  'W^infleld,  68  Fla.  689,  43 
S  687.  (2)  The  measure  of  damages 
for  breach  of  contract  to  lay  a  tile 
drain  is  <feteimined  by  fixing  the 
value  with  and  the  value  without  the 
Improvement.  Brown  v.  Mostoller, 
167  Iowa  568,  149  NW  908.  (3) 
Where,  If  a  contract  under  which  one 
of  the  parties  agreed  to  erect  a  store 
building  on  a  section  of  land,  and 
that  a  general  mercantile  business 
should  be  carried  on  therein,  had  teen 
perfoVmed,  the  value  of  the  section 
would  have  been  enhanced,  the  meas- 
ure of  damages  for  a  breach  is  the 
amount  that  the  improvement  would 
have  increased  the  value  of  the  land. 
Iowa-Minnesota  Land  Co.  v.  Conner, 
136  Iowa  674,  112  NW  820.  (4)  In  a 
suit  for  the  breach  of  a  bond  condi- 
tioned that  the  principal  therein 
would  erect  buildings  of  a  designated 
value  on  land  purchased  by  him  from 
the  obligee,  and  for  which  he  had  giv- 
en a  deed  of  trust  to  secure  the  pur- 
chase price,  the  measure  of  damages 
is  the  difference  in  the  value  of  the 
property  with  and  without  the  build- 
ings at  nie  time  of  the  breach  of  the 
bond.  United  Real  Est.  Co.  v.  Mc- 
Donald, 140  Mo.  606.  41  SW  913.  (5) 
The  measure  of  damages  for  breach 
of  a  contract  to  fill  premises  to  a 
designated  grade  is  the  difference  in 
the  value  of  the  premises  with  the 
fin  completed  and  the  value  with  the 
flu  only  partially  completed,  and  not 
an  amount  determined  by  multiply- 
ing the  number  of  cubic  yards  neces- 
sary to  complete  the  All  by  the  esti- 
mated cost  per  yard.  Blgham  v. 
Wabash-Pittsburg  Terminal  R.  Co., 
223  Pa.  106,  72  A  318. 

48.  Martin  v.  Seaboard  Atr  Line 
R,  70  8.  C.  8,  48  SB  616. 

49.  Martin  v.  Seaboard  Air  Line 
R..  70  S.  C.  8,  48  SE  616. 

84k  Martin  v.  Seaboard  Air  Line 
R.,  70  S.  C.  8,  48  SE  616. 

•1.  U.  S — ^Ann  Caroline,  2  Wall. 
638,  17  L.  ed.  833;  The  New  Jersey, 
18  P.  Cas.  No.  10,162,  Olcott  444;  The 
Rebecca,  20  F.  Cas.  No.  11,618. 
Blatchf.  &  H.  347;  Walker  v.  Smith, 
29  F.  Cas.  No.  17,086,  1  Wash.  C.  C. 
152. 

Ark.— Dale  v.  Hall,  «4  Ark.  221,  41 
SW   761. 

Cal. — Finch  v.  Western  Nat.  Bank, 
24  Cal.  A.  331,  141  P  261;  Griffln  v. 
Pacific  Electric  R.  Co.,  1  Cal.  A.  678, 
82  P  1084. 

Del. — Schellch  v.  Wilmington,  24 
Del.  57,  74  A  867;  Heldelbaugh  v. 
People's  R.  Co.,  22  Del.  209,  65  A 
587;  Anderson  v.  Wilmington,  21  Del. 
485,    70   A    204. 

Ind. — Courtney  v.  Clinton,  18  Ind. 
A.  620,  48  NE  799;  Ohio,  etc.,  R.  Co. 
V.  Trapp,  4  Ind.  A.  69.  30  NE  812. 

Md. — Baltimore  v.  Poultney,  26  Md. 
167. 

Mass. — Lowrie  v.  Castle,  226  Mass. 
37,  113  NE  206;  Brocklehurst,  etc.,  Co. 
v.  Marsch,  226  Mass.  3,  113  NE  646; 
Handforth  v.  Maynard,  154  Mass.  414, 
28  NE  S48;  Hatch  v.  Dwight,  17  Mass. 


business  is  abandoned,  if  the  breach  of  contract  is 
such  as  to  justify  such  abandonment  'the  measure 
of  damages  is  not  less  than  the  actual  expense  and 
loss  incurred  upon  the  face  of  the  contract.*"  Where 
the  abandonment  is  not  justified,  the  recovery  should 
be  limited  to  the  additional  expense  or  loss,  if  any,, 
consequent  upon  the  default  incurred  in  the  prosecu- 
tion of  the  enterprise  so  far  as  it  had  gone.*** 

[i  180]  b.  Torts— (1)  In  Oeiursil.  In  actions 
of  tort  the  general  rule  that  the  measure  of  dam- 
ages is  that  which  will  afford  compensation  to  the  in- 
jured person  applies,'^  although  in  many  eases, 
owing  to  the  impossibility  of 'exactly  fixing  such 


289,    9  AmD    146. 

Mich. — Grand  Rapids  Booming  Co. 
v.  Jarvis,  SO  Mich.  308. 

Mo. — Qilwee  v.  Pabst  Brewing  Co., 
195    Mo.    A.    487,    193    SW    886. 

Nebr. — Pope  v.  Benster,  42  Nebr. 
304,  60  NW  661,  47  AmSR  703. 

N.  M. — De  Falma  v.  Weinman,  15 
N.   M.   68,   103   P  782,  24   LRANS  423. 

N.  T. — ^U.  S.  Trust  Co.  v.  O'Brien, 
143  N.  T.  284,  38  NE  266;  Thayer  v. 
Manley,  73  N.  Y.  305  [mod  8  Hun 
560] ;  Potter  v.  Merchants'  Bank,  28 
N.  Y.  641,  86  AmD  273;  Johnson  v. 
Marks,  66  Misc.  153,  121  NYS  294; 
Schalscha  v.  Third  Ave.  R.  Co..  19 
Misc.    141,   43   NYS   261. 

Or. — Wlnnlford  v.  MacLeod,  136  P 
25. 

Pa.— Seely  v.  Alden,  61  Pa.  802,  100 
AmD  642;  Douty  v.  Bird,  60  Pa.  48; 
McKnight  V.  Ratcliff,  44  Pa.  156;  Foiv 
syth  V.  Palmer,  14  Pa.  98,  53  AmD 
519;  Hart  v.  Evans,  8  Pa.  22:  Bussey 
V.  Donaldson,  4  Dall.  206,  1  L.  ed. 
802; -Pennsylvania  L.  Ins.,  etc.,  CX>.  V. 
Philadelphia,  etc.,  R.  Co.,  11  Pa.  Co. 
482. 

S.  D. — Rectenbaugh  v.  Northwest- 
ern Port  Huron  Co.,  22  S.  D.  410,  118 
NW  697. 

Tex. — Baker  v.  Ashe,  80  Tex.  366, 
16  SW  36;  Galveston,  etc.,  R.  Co.  v. 
Matbla,  19  SW  376;  De  la  Zerda  v. 
Korn,  25  Tex.  Suppl.  188;  Houston, 
etc.,  R.  Co.  v.  t^wls,  (Civ.  A.)  185 
SW  593;  Burr's  Perry,  etc.,  R  Co.  v. 
Allen,  (Civ.  A.)  149  SW  358;  St. 
Louis,  etc.,  R.  Ob.  v.  McDurmltt 
Grain  Co.,  (Civ.  A.)  87  SW  355;  Os- 
trom  V.  San  Antonio,  33  Tex.  Civ.  A. 
683,   77   SW  829. 

Va. — Peshine  v.  Shepperson,  17 
Gratt.   (58  Va.)  472.  94  AmD  468. 

Wis. — Davelaar  v.  Milwaukee,  lU 
Wis.   413,   101   NW  361. 

Eng.— Harvey  v.  Pocock,  11  IC  * 
W.  740,  152  Reprint  1003. 

Austr. — Baume  v.  Com.,  4  Com.  L. 
R.  97. 

"The  aim  of  the  law.  In  awardtns 
damages  in  actions  of  tort,  la  to 
give  the  Injured  party  a  full  Indem- 
nity and  no  more,  unless  the  injury 
has  been  willful  or  malicious.' " 
Johnson  v.  Marks,  66  Misc.  1S3,  156, 
121    NYS    294. 

[a]  nnutratton.— For  damages  to 
one's  stock  of  merchandise  tbrotigh 
wrongful  injury  to  his  store  bond- 
ing, he  was  entitled  to  recover  the 
value  ef  the  stock  and  fixtures  de- 
stroyed, for  injury  to  stock  and  fix- 
tures not  completely  destroyed,  and 
for  reasonable  expense  of  movtirg  to 
another  location.  De  'Palma  v.  Wein- 
man. 16  N.  M.  68,  103  P  782,  24 
LRANS  423. 

[b]  AppUoatlona  of  rala^-(l>  Tha 
measure  of  damages  for  Injury  to 
the  right  to  take  natural  gas  is  the 
difference  at  the  point  where  taken 
between  the  value  of  the  natural  flow 
and  that  of  the  diminished  flow  dl'> 
rectly  attributable  to  the  wrong. 
Louisville  Gas  Co.  v.  Kentucky  Heat- 
ing Co.,  132  Ky.  436,  111  SW  374,  S3 
KyL  912.  (2)  No  damages  can  be 
awarded  for  the  burning  of  an  or- 
ange grove  which  has  bean  aban- 
doned and  allowed  to  run  to  waste, 
and  become  so  overgrown  with  weeds 
and    grass    that   the   bomlng  was   a 


For  latar  easM,  devalopinanta  and  ekaaffsa  In  the  law  see  cumulative  Annotations,  same  title,  paga  and  not*  nunben 
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eompensatioa  by  a  money  standard,  its  amount  mnet 
be  determined  by  the  jury  in  the  exercise  of  their 
soand  diseretion.*'  But  where,  from  the  nature  and 
circumstances  of  the  case,  a  rule  may  be  discov- 
ered by  which  adequate  compensation  may  be  accu- 
rately measured,  such  a  rule  ahoold  be  applied  in 
actions  of  tort  as  well  as  of  contract.^' 

[$181]  (2)  InjnrieB  to  Person.^*  The  measure 
of  damages  for  a  physical  injury  to  the  peraon  may 
be  broadly  stated  to  be  such  sum,  so  far  as  it  is 


benefit  rather  than  an  Injury.  Boa- 
su  V.  New  Orleans,  etc.,  Co.,  49  Lia. 
Ann.  1593,  22  8  809.  (3)  A  contrac- 
tor having  been  prevented  by  defend- 
ants from  constructing  a  building 
for  plaintiff,  a  negro,  and  having, 
without  right,  retained  on»  hundred 
dollars  of  plaintiff's  advanee  pay- 
ment, plaintiff  could  not  recover  such 
sum,  as  a  part  of  the  damages,  from, 
defendants.  Day  v.  Hunnlcutt,  (Tex. 
Civ.  A.)   160  SW  134. 

[c]  Htalutorip  piortitoiis  embody- 
ing the  principles  stated  In  the  twct 
exist  in  some  jurisdictions.  Wilson 
V.  Northern  Fac.  R.  Co.,  30  N.  D.  4S6, 
153  NW  429.  LRAISIBB  991;  Sackett 
V.  Rose,  (Okl.)  164  P  1177;  MlsMUri. 
etc..  R.  Coy.  V.  West.  38  Okl.  681,  134 
P   656. 

BS.  Cat. — Aldrlch  t.  Palmer,  24 
Cal.  513. 

Ind. — Little  v.  Tingle,  ,2«   Ind.  168. 

Iowa. — Morris  v.  Chicago,  etc.,  R. 
Co.,  46  Iowa  29. 

La. — ^Pettit  ▼.  Nelson  Co.,  141  La. 
70,  74  8  634;  Frank  v.  New  Orleans, 
etc..  R.  Co.,  20  La.  Ann.  26;  Choppin 
V.  New  Orleans,  etc,  R.  Co.,  17  La. 
Ann.  19. 

Mass. — Ballou  v.  Farnum.  11  Al- 
len 73;  Weld  v.  Bartlett,  10  Mass. 
470;  Leland  v.  Stone.  10  Mass.  469. 

Mich. — Welch  v.  Ware,  32  Mich.  77. 

Miss. — Southern  R.  Co.  v.  Kendslck, 
40   Miss.    374,    90   AmD    332. 

Mo. — ^Blgelow  «.  Metropolitan  St. 
R.  Co.,  48  Mo.  A.  367. 

Nebr. — St.  Joseph,  etc.,  R.  Co.  v. 
Hedge,   44  Nebr.  448.  82  NW  887. 

Pa. — Pennsylvania  R.  Co.  v.  Ogler, 

36  Pa.   60,  78  AmD  322. 

68.  Warren  v.  Cole.  15  Mich.  265; 
Allison  v.  Chandler,  11  Mich.  542. 

B4.    Oxosa  rmtmcntiont 
Admissibility   of   evidence  as   to  do- 
mestic relations  of  person  injured 

see  Infra  i  332. 
Particular  elements  of  compensation 

see  supra  i\  105-166. 

BSb  Louisville,  etc..  R.  Co.  v. 
Handley,  174  Ala.  693,  66  S  639;  Scal- 
ly  v.  Oarratt,  11  Cal.  A.  138,  104  P 
325;  Roa  v.  Puig,  19  Porto  Rico  366. 
See  supra  t]  69-85. 

B6.     See    supra    i(    86-91. 

n.  U.  S. — Southwestern  Brewery, 
etc.,  Co.  V.  Schmidt.  226  U.  S.  162,  33 
set  68,  67  L.  ed.  170;  Vicksburg,  eta, 
R.  Co.  'V.  Putnam,  118  U.  S.  646,  7 
set  1,  30  L.  ed.  267;  Peterson  v. 
Roeasler,  etc..  Chemical  Co.,  131  Fed. 
156:  Denver,  etc.,  R.  Co.  v.  RoUer,  100 
Fed.  738,  41  CCA  22,  49  LRA  77; 
Ctowen   v.  Winters,   96   Fed.   929,    932, 

37  CCA  628;  Bowas  v.  Pioneer  Tow 
Line,  2  F.  Cas.  No.  1,713,  2  Sawy.  21, 
31. 

Ala^ — Louisville,  etc.,  R.  Co.  v.  Car- 
ter, 195  Ala.  382,  70  S  655,  AnnCas 
1917E  292;  Mobile  Electric  Co.  v. 
Sangea,  169  Ala.  341,  63  S  176,  Ann 
Caal»12B  461;  Birmingham  R.,  etc., 
Co.  ▼.  Wright,  163  Ala.  99.  44  S  1037. 

Arte — Chicago,  etc.,  R.  Co.  v.  Wom- 
ble,  199  SW  81;  Mills  v.  Franklin,  130 
Ark.  80,  196  SW  928;  St.  Louis,  etc., 
R.  Co.  v.  McMichael.  115  Ark.  101,  171 
SW  116;  St.  Louis,  etc.,  R.  Co.  v. 
Grimsley.  90  Ark.  64,  117  SW  1064. 

ChL— •Thomas  v.  Oatea,  126  Cal.  1,- 
68  P  315. 

Dei. — Murden  t.  Lewes,  29  Del.  48, 
96  A  506;  Behen  v.  Philadelphia,  etc., 
R.  Co..  28  Del.  389,  93  A  903;  Igle  v. 
People's  R.  Co.,  28  Del.  376,  93  A  666; 
Travera  v.  Hartmann.  28  Del.  302, 
92  A  855;  McGowan  v.  Wilmington, 
etc  Tcact.  Co.,  28  Del.  281,  92  A  1016; 


Reynolds  v.  Clark,  28  Dal.  260,  92  A 
873;  Girardo  v.  Wilmington,  etc.. 
Tract.  Co.,  28  Del.  36,  90  A  476; 
Brown  v.  WUmington.  27  Del.  492,  9S 
A  44;  Grler  v.  Samuel,  27  Dei.  106, 
86  A  209;  Spahn  v.  People's  R.  Co., 
36  Del.  302,  83  A  27.  92  A  727;  Seid- 
Inski  v.  Wilmington  Leather  Co..  26 
Del.  288,  83  A  20;  Culbert  v.  Wll- 
mingtoo.  etc..  Tract.  Co.,  26  Del.  253, 
82  A  1081;  Riccio  v.  People's  R.  Co.. 
28  Del.  235,  82  A  604;  Warren  V.  Har- 
lan, etc.,  Corp.,  26  Del.  182,  84  A 
215;  Freeman  v.  Wilmington,  etc. 
Tract.  Co.,  26  Del.  107,  80  A  1001; 
Walls  V.  People's  R.  Co.,  26  Del.  65, 
80  A  355;  Tobiai  v.  People's  R.  Co., 
26  Del.  69,  80  A  3E8;  Linthicum  v. 
Trultt,  26  Del.  338,  80  A  245;  Butler 
V.  Wilmington  City  R.  Co..  25  Del. 
£62.  78  A  871;  McCartney  v.  Peoples 
R.  Co.,  26  Del.  191,  78  A  771;  Braun- 
stein  V.  Peoples  R.  Co.,  26  Del.  65, 
78  A  609;  Campbell  v.  Walker,  25  Del. 
41,  78  A  601;  Elaton  v.  Wilmington 
City  R.  Co..  24  Del.  435,  75  A  369; 
Benson  v.  Wilmington  City  R.  Co.,  24 
Del.  202,  75  A  793;  Louft  V.  C.  A  J. 
Pyle  Co.,  24  Del.  192,  75  A  619;  Cec- 
chi  V.  Lindsay,  24  Del.  186,  75  A  376; 
File  V.  Wilmington  City  R.  Co.,  23 
Del.  463,  80  A  623;  Ewans  v.  Wil- 
mington City  R.  Co.,  23  Del.  458,  80 
A  634;  Coyle  v.  People's  R.  Co.,  23 
Del.  454,  80  A  638;  Townsend  v.  Wil- 
mington City  R.  Co.,  23  D«L  265,  78 
A  635;  Welch  v.  Baltimore,  etc.,  R. 
Co..  23  Del.  140,  76  A  60;  Elliott  v. 
Wilmington  City  R.  Co.,  22  Del.  670, 
73  A  1040;  Valente  v.  American 
Bridge  Co.,  22  Del.  656,  73  A  396  [rev 
on  other  grounds  23  Del.  370,  73  A 
400,  AnnCaal912D  69];  White  v.  Peo- 
ple's R.  Co.,  22  Del.  476,  72  A  1059; 
Heinel  v.  People's  R.  Co.,  22  Del.  428, 
67  A  173;  Smithers  v.  Wilmington 
City  R.  Co.,  22  Del.  422,  67  A  167; 
Relss  v.  Wilmington  City  R.  Co.,  67 
A  163;  Simeone  v.  Lindsay,  22  Del. 
224,  65  A  778;  Heldelbaugh  v.  Peo- 
ple's R.  Co..  22  Del.  209,  66  A  587; 
White  v.  Wilmington  City  R.  Co.,  22 
Del.  106,  63  A  931;  Garrett  v.  Peo- 
ple's R.  Co.,  22  Del.  29,  64  A  254; 
Robinson  v.  Huber.  22  Del.  21,  63  A 
873;  Bowrlng  v.  Wilmington  Malle- 
able Iron  Co.,  21  Del.  594,  66  A  369; 
Haonlgan  v.  Wright,  21  Del.  537, 
G3  A  234;  Jemnienski  v.  Lobdell  Car 
Wheel  Co.,  21  Del.  385.  63  A  936; 
.Waller  v.  Wilmington  City  R.  Co.,  21 
Del.  374,  61  A  874;  Green  v.  Newark, 
21  Del.  316,  62  A  792;  Jarrell  v.  Wil- 
mington, 20  Del.  464,  56  A  379;  Mc- 
Allister v.  People's  R.  Co.,  20  Del. 
272,  64  A  743;  Wllman  v.  People's  R. 
Co.,  20  Del.  260,  55  A  332;  Winkler  v. 
Philadelphia,  etc.,  R.  Co.,  20  Del. 
80,  63  A  90;  Boyd  v.  Blumenthal,  19 
Del.  664,  52  A  330;  Adams  v.  Wil- 
mington, etc..  Electric  R.  Co.,  19  Del. 
512,  52  A  264;  Strattner  v.  Wilming- 
ton City  Electric  Co.,  19  Del.  245,  50 
A  57;  Knopf  v.  Philadelphia,  etc.,  R. 
Co..  18  Del.  892,  46  A  747;  Murphy  v. 
Hughes,  17  Del.  250,  40  A  187;  Louth 
v.  Thompson.  17  Del.  149,  39  A  1100; 
Mills  v.  Wilmington  City  R.  Co.,  16 
Del.  269.  40  A  1114;  Ford  v.  Charles 
Warner  Co..  16  Del.  88,  37  A  39. 

D.  C— Washington,  etc,  R.  Co.  ▼. 
Patterson,   9  App.  423. 

Ida. — Beaton  v.  St.  Maries,  27  Ida. 
638,  161  P  996;  Denbeigh  v.  Oregon- 
Washington  R.,  etc.,  Co.,  23  Ida.  663, 
132  P  112;  Maloney  v.  Winston  Bros. 
Co.,  18  Ida.  740,  111  P  1080,  47 
LRANS  634. 

III. — ^W«st   Chicago    St.    R.    Co.    T. 


susceptible  of  estimate  in  money,  as  will  compen- 
sate plaintiff  for  all  losses,  subject  to  the  limitations 
imposed  by  the  doctrines  of  natural  and  proximate 
consequences,**  and  of  certainty,"  which  he  has  sus- 
tained by  reason  of  the  injury,  including  eompensa- 
tiim  for  his  pain  and  suffering,  for  his  loss  of  time, 
for  medical  attendance  and  support  during  the  pe- 
riod of  his  disablement,  and  for  such  permanent  in- 
jury and  continuing  disability  as  he  has  sustained." 
Plaintiff  is  not  limited  in  his  recovery  to  specifie  pe- 

Foster,  176  III.  396,  51  NB  SSO  [aS 
74  111.  A.  414].  See  Sullivan  v.  Chi- 
cago City  R.  Co.,  167  111.  A.  161 

Ind.-^Vandalia  Coal  Co.  v.  Temra, 
175  Ind.  624,  92  NE  49,  94  NE  881; 
Lake  -Shore,  etc.,  R.  Co.  v.  Tieeters, 
(A.)  74  NE  1014  [aff  166  Ind.  385,  77 
NE  599,  6  LRANS  4261;  Wabaah,  etc., 
R.  Co.  v.  Morgan,  132  Ind.  430,  31  NB 
661,  32  NE  86;  Louisville,  etc,  R. 
Co.  V.  Falvey,  104  Ind.  409,  3  NB 
389,  4  NE  908;  Cincinnati,  etc.,  R.  Co. 
V.  Claire,  6  Ind.  A.  390.  33  NB  918.  - 
Ind.  T. — ^Atoka  Coal,  etc.,  Co.  v. 
Miller,  7  Ind.  T.  104,  104  SW  655, 

Ky. — Palmer  Hotel  Co.  v.  Renfro, 
173  Ky.  447,  191  SW  271;  Louisville, 
etc.,  R.  Co.  v.  Ashley,  169  Ky.  330,  183 
SW  921,  LRA1916E  763;  Taylor  Coal 
Co.  V.  Miller,  168  Ky.  719,  182  SW 
920;  Forgy  v.  Rutledge,  167  Ky.  182. 
180  SW  90;  Well  v.  Hagan,  161  Ky. 
292,  170  SW  618;  Nashville,  etc.,  R. 
Co.  V.  Henry,  J  58  Ky.  88,  164  SW 
310;  Broadway  Coal  Min.  Co.  v.  Rob- 
inson, 150  Ky.  707,  150  SW  1000: 
Creamer  v.  Louisville  R  Co.,  142  Ky. 
340,  184  SW  193;  West  Kentucky  Coal 
Co.  V.  Davis,  138  Ky.  667,  128  SW 
1074  r  Louisville,  etc.,  R.  Co.  v.  Cook, 
128  SW  81;  Cincinnati,  etc.,  R.  Ga  v. 
Silvera,  126  SW  120;  Georgetown  v. 
Qroff,  136  Ky.  662,  124  SW  888; 
Southern  R.  Co.  v.  Lee,  119  SW  170: 
Louisville,  etc.,  R.  Co.  v.  Crow,  118 
SW  366;  Cincinnati,  etc.,  R.  Co.  v. 
Fortner,  113  SW  847;  Louisville  R, 
Co.  v.  Boutelller,  110  SW  357,  33  KyL 
484;  Cross  v.  Illinois  Cent.  R-  Co.,  110 
SW  290,  33  KyL  432;  Louisville  Bolt, 
etc.,  Co.  V.  Hart,  122  Ky.  731,  92  SW 
961,  29  KyL  810;  Southern  R.  Co.  v. 
Goddard,  121  Ky.  567,  89  SW  675, 
28  KyL  523;  Louisville,  etc,  R.  Co. 
V.  Sights,  112  Ky.  203,  89  SW  132, 
28  KyL  186;  Chesapeake,  etc,  R.  Co. 
V.  Jordan,  76  SW  145,  25  KyL  674; 
Parker  v.  Jenkins,  3  Bush  587,  691: 
Kentucky  Cent.  R.  Co.  v.  McMurtry,  8 
KyL  626,  11  Ky.  Op.  509;  Green  v. 
Richmond,  7  Ky.  Op.  434. 

Me. — Haynes  v.  Watervllle,  etc, 
St.  R.  Co.,  101  Me.  335,  64  A  614. 

Md. — Pennsylvania  Steel  Co.  ▼. 
Nace,  lis  Md.  460,  77  A  1121,  46 
LRANS  281. 

Mass. — Sibley  v.  Nason,  196  Mass. 
125,  81  NE  887,  124  AmSR  620,  18 
LRANS  1173,  12  AnnCas  938. 

Mich. — Oeveke  v.  Grand  Rapids, 
etc.,  R.  Co..  67  Mich.  589,  24  NW 
675;  Huizega  v.  Cutler,  etc,  Co.,  51 
Mich.  272,  16  NW  643;  Toumans  v. 
Padden,  1  Mich.  N.  P.  127.  See  GrlggB 
V.  Saginaw,  etc.,  R.  Co.,  196  Mich. 
268,  162  NW  960  (Stating  contingen- 
cies). 

Miss. — Mobile,  etc.,  R.  Co.  v.  Car- 
penter, 104  MiSB.  706,  61  S  693,  Ann 
Casl916A  829;  Holllngshed  v.  Yasoo, 
etc.,  R.  Co.,  99  Miss.  464,  65  S  40; 
Memphis,  etc.,  R.  Co.  v.  Whitfield,  44 
Miss.  466,  7  AmR  699. 

Mo. — McWhlrt  v.  Chicago,  etc.,  R. 
Co.,  187  SW  830;  Craton  v.  Huntsin- 
ger,  187  SW  48  [transf  (A.)  177  SW 
816];  Lessenden  v.  Missouri  Pac.  R. 
Co..  238  Mo.  247,  142  SW  332  [writ 
of  error  dism  225  U.  S.  696  mem,  32 
set  838  mem.  56  L.  ed.  1262  mem]; 
Russell  V.  Columbia,  74  Mo.  480,  41 
AmR  825;  Whalen  v.  St.  Louis,  etc., 
R.  Co..  60  Mo.  823;  Dlttrlch  v.  Amer- 
ican Mfg.  Co.,  (A.)  190  SW  1006; 
Winkleblack  v.  Great  Western  Mfg. 
Co.,  (A.)  187  SW  95;  Nelson  v.  United 
R.  Cos.,  176  Mo.  A.  423,  158  SW  446; 
Dlehl  V.  Ferguson,  158  Mo.  A.  286, 
138  SW  646;  Fuchs  v.  St.  Louis  Tran 
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cuoiaiy  losses  as  to  which  there  is  direct  proof,'* 
and  it  is  obvious  that  certain  of  the  results  of  a 
personal  injury  are  insusceptible  of  pecuniary  ad- 


alt  Co.,  Ill  Mo.  A.  674,  86  SW  468; 
Hansberger  y.  Sedalla  Electric  R., 
etOk,  Co.,  82  Mo.  A.    666.     ' 

Mont — Dillon  v.  Great  Northern  R. 
Co.,   38  Mont.   485,  100  P  960. 

N.  H. — Holyoke  v.  Orand  Trunk 
R.  Co.,  48  N.  H.  641. 

N.  Y. — Jones  v.  New  York  Cent., 
etc..  R.  Co.,  »»  App.  Div.  1,  90  NYS 
422;  Hayes  v.  Albany  Ice  Cream  Co., 
166  NYS  801;  Hicklnbottom  v.  Dela- 
ware, etc.,  R.  Co.,  16  NYBt  11  [all  122 
N.   Y.   91,   26   NE  279]. 

N.  C. — Alley  v.  Charlotte  Pipe.  etc.. 
Co..  159  N.  C.  327,  74  8E  885;  Rush- 
tnK  V.  Seaboard  Air  Line  R.  Co.,  149 
N.  C.  168,  62  SE  890;  Ruffln  v.  Atlan- 
Uc  etc,  R.  Co.,  142  N.  C.  120,  65  SE 
86. 

N.  D. — Carpenter  v.  Dickey,  2<  N. 
D.  17«,  143  NW  964. 

Okl. — Muskogee  Electric  Tract.  Co. 
V.  Ebton,  162  P  1109;  Muskogee  Elec- 
tric Tract.  Co.  v.  Reed,  35  Okl.  334, 
130  P  157;  Choctaw,  etc.,  R.  Co.  v. 
Burgess,  21  Okl.  653.  97  P  271  (writ 
of  error  dism  219  U.  S.  690,  31  8Ct 
471,   65   L.   ed.    348]. 

Pa. — Smith  V.  East  Maucli  Chunk, 
3  Fa.  Super.  496. 

Porto  Rico. — Torres  v.  Rubert,  6 
Porto  Rico  Fed.  701;  Martinex  v.  Paul 
Taylor  Brown  Co.,  6  Porto  Rico  Fed. 
405;  Martinez  v.  American  R.  Co., 
6  Porto  Rico  Fed.  311;  Wood  v.  Val- 
ues, 4  Porto  Rico  Fed.  165;  Guzman 
V.  Herencia,  4  Porto  Rico  Fed.  105; 
Zanabria  v.  Ponce  R.,  etc.,  Co.,  4  Por- 
to Rico  Fed.  4;  Garcia  v.  American 
fi.  Co.,  1  Porto  Rico  Fed.  81;  Hernan- 
dez  V.   R.    Co.,    18    Porto    Rico    295. 

S.  C. — Green  v.  Catawba  Power  Co., 
76  S.  C.  102.  104,  65  SE  125,  9  AnnCas 
1050  [clt  Cyc];  Busaey  v.  Charleston, 
etc.,  R.  Co.,  62  S.  C.  438,  30  SB  477. 

8.  D. — Davis  V.  Holy  Terror  Mln. 
Co.,  20  8.  D.  399,  107  NW  374. 

Tex. — Southern  Tract.  Co.  v. 
Owens,  (Civ.  A.)  198  SW  150;  St. 
IjOuIs,  etc.,  R.  Co.  v.  Taylor,  (Civ. 
A.)  134  SW  819;  International,  etc., 
R.  Co.  v.  Schubert,  (Civ.  A.)  130  SW 
708;  Gulf,  etc.,  R.  Co.  v.  Luther,  40 
Tex.  Civ.  A.  517.  90  SW  44;  San  An- 
tonio, etc.,  R.  Co.  V.  Welgers,  22  Tex. 
Civ.  A.  344,  54  SW  910;  Missouri,  etc., 
R.  Co.  V.  McElree,  16  Tex.  Civ.  A.  182, 
41  SW  843. 

Va. — ^Washington,  etc.,  R.  v.  Char- 
ter, 117  Va.  424,  85  SE  482;  Southern 
R.  Co.  V.  Orubba,  115  Va.  876,  80  SE 
'  749;  Virginia,  etc..  R.  Co.  v.  Bailey, 
103  Va.  205,  49  SE  33. 
'  Wash. — Shaw  v.  Seattle,  39  Wash. 
690,  81  P  1057. 

W.  Va. — Carrlco  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  39  W.  Va.  88,  19 
8B  671,   24    L,RA   50. 

Alta. — Touhey  v.  Medicine  Hat,  7 
DomliR  759;  Morgan  v.  Edmonton, 
[1917]  2  WestWkly  591. 

Man. — Houghton  v.  Canadian  Nor- 
thern R.  Co.,  25  Man.  311. 

Ont. — Fraser  v.  London  St.  R.  Co., 
29  Ont.  411;  Hamilton  v.  Hamilton, 
etc..  Electric  R.  Co.,  9  OntWR  807. 

"In  actions  for  personal  injuries 
the  measure  of  damages  Includes,  (1) 
compensation  for  pain  and  mental 
suffering,  (2)  expenses  of  nursing 
and  medical  attendance,  (3)  time 
lost,  and  (4)  if  the  injury  has  lasting 
effects,  permanent  diminution  or 
earning  capacity."  Broadway  Coal 
Mln.  Co. '  V.  Robinson,  150  Ky.  707, 
719,  150  SW  1000. 

"The  measure  of  damages  is  what 
the  Jury  may  find  from  the  evidence 
to  be  a  fair  and  Just  compensation 
with  reference  to  the  pecuniary  and 
other  losses  which  appellee  has  sus- 
tained by  rea.son  of  his  injuries.  In 
determining  this  the  Jury  should  take 
into  consideration  his  age,  health, 
habits,  occupation,  expectation  of 
life,  mental  and  physical  capacity  for 
and  disposition  to  labor,  personal  ex- 
penses, for  treatment,  rate  of  wages. 


earning  power,  and  probable  increase 
or  diminution  of  that  power  with  the 
lapse  of  time,  pain  and  auSering 
which  he  has  endured  and  shall  con- 
tinue to  endure,  and  mental  anguish 
on  account  of  the  disfigurement  of 
his  person."  St.  Louis,  etc.,  R.  Co, 
V.  McMlchael,  ll5  Ark.  101,  119,  171 
SW    115. 

[a]  Application  of  mls^— An  In- 
struction In  a  servant's  personal  In- 
Jury  action  restricting  recovery  to 
compensation  for  suffering  and  per- 
manent impairment  of  earning  power 
Is  more  favorable  than  the  master 
was  entitled  to.  Charles  Taylor  Sons 
Co.  V.  Hunt,  163  Ky.  120,  173  SW  333. 

[b]  laatnwtloaa  ■oatalnsd. — "If 
the  Jury  find  for  the  plaintiff  they 
will  find  for  him  such  an  amount  of 
damages  as  will  fully  compensate 
him  for  the  suffering  of  mind  and 
body  inflicted  upon  him  by  his  in- 
Jury,  for  the  personal  inconvenience, 
the  loss  of  time,  and  the  expenses 
of  cure  that  naturally  and  proximate- 
ly resulted  from  the  Injury  he  suf- 
fered; and  if  they  find  that  the  in- 
juries sustained  by  the  plaintiff  are 
permanent  they  will  also  find  for 
him  such  damages  as  will  fully  com- 
pensate him  for  the  suffering  of  mind 
and  body,  the  personal  Inconvenience, 
and  the  loss  of  time  that  he  will 
suffer  in  the  future.  In  determin- 
ing this  as  to  the  future  they  will 
consider  plaintiff's  bodily  vigor  and 
age  as  shown  by  the  evidence  ad- 
duced." Washington,  etc.,  R.  Co.  v. 
Harmon,  147  U.  S.  571.  573,  18  SCt 
568,  87  L.  ed.  284  [quot  Denver,  etc., 
R.  Co.  v.  Roller,  100  Fed.  738,  750.  41 
C!CA  22,   49   LRA  77]. 

S8.  Ala. — Alabama  Great  South- 
ern R.  Co.  V.  Hill.  98  Ala.  614.  »  8 
722,  30  AmSR  66. 

Cal. — Clare  v.  Sacramento  Electric 
Power,  etc.,  Co.,  122  Cal.  604,  56  P 
326. 

111.— Fisher  V.  Jansen.  128  111.  549, 
21  NE  598. 

N.  Y. — Baker  v.  Manhattan  R.  Co., 
54  N.  Y.  Super.  394  [aff  118  N.  Y. 
533,    23    NE   885].     - 

Tex. — International,  etc.,  R.  Co.  v. 
Anchonda,    (Civ.   A.)    68  SW   743. 

"It  is  to  be  assumed  that  every 
physical  endowment,  function  and  ca- 
pacity is  of  Importance  in  the  life 
of  every  man  and  woman,  and  that 
occasion  will  arise  for  the  exercise 
of  each  and  all  of  them.  And  to  that 
extent  to  which  any  function  Is  de- 
stroyed, or  Its  discharge  rendered 
painful  or  perilous  by  the  wrongful 
infiictlon  of  personal  injury,  is  the 
party  complaining  entitled  to  dam- 
ages. We  can,  in  other  words,  con> 
celve  of  no  physical  injury,  wrong- 
fully inflicted,  whether  entailing  pain 
only,  or  disfigurement,  or  incapac- 
ity, relative  or  absolute,  to  perform, 
any  of  the  functions  of  life,  which 
may  not  be  made  the  predicate  for 
compensation  in  damages."  Alabama 
Great  Southern  R.  Co.  v.  Hill,  93  Ala. 
514,  519,  9  S  722,  30  AmSR  65  [qUOt 
Alabama  Great  So.  R.  Co.  v.  Fllnn, 
(Ala.)    74    S   246,   252]. 

[a]  niiwtMttOBa.— (1)  Where  it 
appears  that  plaintiff's  right  arm  has 
been  rendered  useless  by  the  acci- 
dent, .it  is  proper  to  Instruct  the 
Jury  to  take  Into  consideration  in  es- 
timating the  damages  plaintiff's  fu- 
ture Inability  to  labor  or  transact 
business,  although  at  the  time  of 
the  injury  he  was  not  engaged  in  any 
business  or  occupation  and  there  was 
no  evidence  of  his  earning  ability. 
Fisher  v.  Jansen.  128  111.  549,  21  NE 
598.  (2)  Evidence  that  the  hearing 
in  one  of  plaintiff's  ears  had  been 
permanently  destroyed,  that  the 
sight  of  one  eye  had  been  seriously 
impaired,  and  that  his  nervous  sys- 
tem had  received  a  shock  from 
which   he   might   never   recover,   and 


measurement,**  from  which  it  follows  that  in  this 

class  of  cases  the  amount  of  the  award  rests  largely 

within  the  discretion  of  the  jury,*"  the  exercise  of 

which  at  the  time  of  the  trial  Im- 
paired his  capacity  for  transacting 
his  former  business,  warrants  the 
granting  of  substantial  damages,  al- 
tnough  the  wages  of  plaintiff  were 
not  cut  off  or  diminished  by  the  In- 
Jury,  and  he  has  not  been  subjected 
to  any  pecuniary  loss.  Clare  v.  Sac- 
ramento Electric  Powder,  etc,  Co.. 
122  Cal.  604,  55  P  326. 

S>.  U.  S. — The  City  of  Panama. 
101  U.  S.  453,  25  L.  ed.  1061. 

Ala. — Montgomery,  etc.,  R.  CJo.  ▼, 
Mallette,   92  Ala.   209,  9  8   363. 

Cal. — Clare  v.  Sacramento  Electric 
Power,  etc.,  Co..  122  Cal.  604.  5S  P 
326;  Dow  v.  OrovUle,  22  Cal.  A.  216, 
134  P  197. 

Colo. — Deep  Mln..  etc..  Co.  v.  Fitz- 
gerald,  21  (>>lo.  533,   43  P  210. 

Fla. — ^Atlantic  Coast  Line  R.  Co.  ▼. 
Beazley,  64  Fla.  311,  423.  46  S  761 
[cit  Cyc]. 

Ga. — LouisTllIe,  etc.  R.  C!o.  ▼. 
Paschal,  146  Oa.  621,  89  8E  620;  Sa- 
vannah V.  DuFour,  13  G«.  A.  64.  78 
SE  779. 

Kan. — Salina  MUl.  etc,  Co.  v. 
Hoyne,  68  P  660. 

Ky. — Pittsburg,  etc.,  B.  Co.  ▼. 
Blum,  126  SW  300. 

N.  Y. — Leeds  v.  Metropolitan  Oas 
Light  Co.,  90  N.  Y.  26  [rev  24  Hun 
660]. 

Pa.^-Ooodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  1,  36  A  191,  66  AmSR  706. 

"There  cannot  be  any  fixed  meas- 
ure of  compensation  for  t^e  pain  and 
anguish  of  body  and  mind,  nor  for 
the  permanent  injury  to  health  and 
constitution,  but  the  result  must  b« 
left  to  turn  mainly  upon  the  good 
sense  and  deliberate  Judgment  of  the 
tribunal  assigned  by  law  to  ascertain 
what  Is  a  Just  compensation  for  the 
Injuries  inflicted."  The  City  of  Pan- 
ama, 101  U.  S.  453,  464,  25  L.  ed.  1061. 

"There  Is  no  standard  by  which 
the  value  of  an  eye.  or  of  an  ear,  or 
of  a  limb  can  be  computed,  or  which 
will  determine  the  amount  of  money 
which  will  compensate  a  person 
for  the  loss  or  impairment  of  one 
of  his  senses.  The  right  to  compen- 
sation for  a  personal  injury  is  not 
dependent  upon  the  fact  that  the 
wages  of  the  injured  person  were  cut 
off  or  diminished  by  reason  of  the 
Injury,  nor  Is  the  amount  of  compen- 
sation for  such  injury  to  be  measured 
by  the  amount  of  his  Income  or 
wages.  In  cases  of  this  character, 
there  can  be  no  direct  evidence  oi 
the  amount  of  damage  sustained,  or 
the  amount  of  money  which  will  be 
a  compensation  for  the  injury,  but  tt 
is  sufficient  to  show  to  the  Jury  the 
extent  of  the  injury,  and  the  amount 
of  their  verdict  thereon  Is  to  be  de- 
termined In  the  exercise  of  an  intel- 
ligent discretion;  and,  unless  the 
amount  of  the  verdict  is  such  as  to 
indicate  that  it  was  given  under  pas- 
sion or  prejudice,  it  will  be  sus- 
tained." Clare  v.  Sacramento  Elec- 
tric Power,  etc.,  Co..  122  Cal.  604,  606. 
65   P   326. 

[a]  AppIleatiOB  of  nd*.i— Where 
there  is  a  direct  invasion  of  per- 
sonal rights  under  circumstances 
showing  malice,  or  a  willful  and 
wanton  disregard  of  another's  right 
to  personal  security,  the  amount  of 
compensatory  damages  Is  not  suscep- 
tible of  exact  computation,  and  must 
usually  be  left  to  the  discretion  of 
the  Jury.  Kurpgewelt  v.  Klrby,  88 
Nebr.  72,  129  NW  177.  33  LRANS  98. 

aa  U.  S.— The  City  of  Panama. 
101  U.  S.  453.  25  L.  ed.  1061;  Frericka 
V.   Bermes,    22    Fed.    424. 

Ala. — ^Alabama  Great  So.  R.  Co.  v. 
Fllnn.  74  S  246;  Sheffield  Co.  v.  Har- 
ris, 183  Ala.  357,  61  S  88;  Blrmins- 
ham  R.,  etc.,  Co.  v.  Coleman,  181  Ala. 
478,  61  S  890;  Birmingham  R.,  etc.. 
Co.  V.  Humphries,  171  Ala.  291.  64  S 
613;    Montgomery,    etc.,    R.    Co.     v. 
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which  must  be  governed  by  the  cireumstances  and  be 
based  on  the  evidence  addnced,*^  the  controlling 
principle  being  that  of  becoring  to  plaintiff  a  rea- 


Mallette,    »Z   Ala.   209,   9   8   368. 

Aria. — laegar  v.  Metcalf,  11  Arls. 
283,    94   P  J.094. 

(Jal. — Zlbbell  v.  Southern  Pac.  Co., 
160  Cal.  237,  116  P  513;  Howland  v. 
Oakland  Cons.  St.  R.  Co.,  110  Cal.  513, 
42  P  983:  Lee  v.  Southern  Pac.  R. 
Co..  101  Cal.  118,  36  P  672;  Wheaton 
V.  North  Beach,  etc.,  R.  Co.,  36  Cal. 
590;  Boyce  v.  California  Stage  Co., 
25  Cal.  460;  Aldrlch  v.  Palmer,  24 
Cal.  513;  Earl  v.  San  Francisco 
Bridge  Co.,  31  Cal.  A.  339.  160  P  670: 
Dow  V.  Oroville,  22  Cal.  A.  215,  134 
P  197:  Scally  v.  Oarratt,  11  Cal.  A. 
138,    104   P  325. 

Colo. — Deep  Mln.,  etc.,  Co.  v.  FitXr 
gerald,  21  Colo.  638,  43  P  210. 

Conn. — Knight  v.  Continent  Auto. 
Mfg.  Co.,  82  Conn.  291,  73  A  751. 

Bna. — Florida  East  Coast  R.  Co.  T. 
Fierce.  65  Fla.  131,  61  S  237.  238  [cit 
Cyc] ;  Harby  v.  Florida  East  Coast 
Hotel  Co.,  59  Fla.  280,  62  S  193;  At- 
lantic Coast  Line  R.  Co.  v.  Beazley, 
54  Fla.  311,  423,  45  S  761  [cit  Cyc]. 

Ga. — Bninswlck  Light,  etc.,  Co.  v. 
aale,  91  Ga.  813,  18  SE  11;  Southern 
Bell  Tel.,  etc.,  Co.  v.  Jordan,  87  Oa. 
69,  13  SIS  202;  Richmond,  etc.,  R.  Co. 
V.  Allison,  86  Ga.  146.  12  SE  352.  11 
L.RA  43;  Western,  etc.,  R.  Co.  v. 
Young,  81  Ga.  397,  7  SB  912,  12  AmSR 
320. 

Ida. — McLean  v.  Lewlston,  8  Ida. 
472,' 69  P  478. 

111. — Chicago,  etc.,  R.  Co.  v.  War- 
ner. 108  111.  538;  Di  FiUippi  v.  Spring 
Valley  Coal  Co.,  202  111.  A.  61:  Chi- 
cago City  R.  Co.  V.  Rublee,  136  111. 
A.  233;  Pittsburgh,  etc.,  R.  Co.  v. 
Story,  63  111.  A.  239;  Illinois  Cent.  R. 
Co.  V.  Cole,  62  III.  A.  480  [aff  165  111. 
334,  46  NE  275];  Illinois  Cent.  R.  Co. 
V.  Robinson,  58  111.  A.  181;  Loving- 
ston  V.  Bauchens,  34  111.  A.  644;  Chi- 
cago, etc.,  R.  Co.  V.  Adamick,  33  111. 
A.   412. 

Ind.— Little  v.  Tingle.  26  Ind.  163. 
See  American  Motor  Car  Co.  v.  Rob- 
bins.  181  Ind.  417,  422,  103  NB  641 
[cit  Cyc]. 

Iowa. — Morris  v.  Chicago,  etc.,  R. 
Co.,   45  Iowa  29. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mink,  179  Ky.  625,  201  SW  16:  Oak- 
dale  V.  Sander,  156  Ky.  352,  159  SW 
812,  156  Ky.  224,  160  SW  952;  Bowl- 
ing Green  Gas  Light  Co.  v.  Dean,  142 
Ky.    678,    134    SW    1115. 

La. — ^Prank  v.  New  Orleans,  etc., 
Co.,  20  La.  Ann.  25;  Choppin  v.  New 
Orleans,  etc.,  R.  Co.,  17  La.  Ann.  19. 

Me. — Campbell  v.  Portland  Sugar 
Co..  62  Me.  552,  16  AmR  503. 

Mass. — Weld  v.  Bartlett,  10  Mass. 
470;    Leland   v.    Stone,    10   Mass.    459. 

Miss. — Southern  R.  Co.  v.  Ken- 
drick,  40  Miss.  374,   90  AmD  332. 

Mo. — Furnish  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  669,  15  SW  316,  22 
AmSR  800;  Panos  v.  American  Car, 
etc..  Co.,  147  Mo.  A.  670,  126  SW  815; 
Voegell  V.  Pickel  Marble,  etc.,  Co.. 
56  Mo.  A.  678;  Blgelow  v.  Metropoli- 
tan St.  R.  Co..  48  Mo.  A.  367. 

Nebr. — B^lnn  v.  Prederickson,  89 
Nebr.  563,  131  NW  934;  St.  Joseph, 
.etc.,  R.  Co.  V.  Hedge,  44  Nebr.  448, 
•2   NW  887. 

Nev. — Powell  V.  Nevada,  etc.  R. 
Co..  28  Nev.  40.  78  P  978,  28  Nev.  305, 
82  P  96. 

N.  T. — ^Walker  v.  Erie  R.  Co.,  63 
Barb.  260;  Baker  v.  Manhattan  R. 
Co.,  64  N.  Y.  Super.  394  [aft  118  N.  T. 
533,    23    NE  885]. 

N.  C. — Boney  v.  Atlantic,  etc.,  R. 
Co.,    145   N.   C.   248,   58    SE  1082. 

Okl. — Henryetta  Coal,  etc.,  Co.  v. 
O'Hara,  50  Okl.  159,  150  P  1114. 

Pa. — Ooodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  1,  35  A  191,  56  AmSR 
705;  Owens  v.  People's  Pass.  R.  Co., 
165  Pa.  834,  26  A  748;  Pennsylvania 
R.  Co.  V.  Allen,  63  Pa.  276. 

Porto  Rico. — Torres  v.  Rubert,  6 
Porto  Rico  Fed.  701,  712  [quot  Cyc]; 
Dias  v.  San  Juan  Light,  etc.,  Co.,  17 
Forto    Rico   64. 


S.  D. — Davis  V.  Holy  Terror  Min. 
Co..  20  S.  D.  399.  107  NW  374. 

Tex. — Western  Union  Tel.  Co.  v. 
Simpson,  73  Tex.  422,  11  SW  885; 
Houston,  etc,  R.  Co.  v.  Maxwell, 
(Civ.  A.)  128  SW  160:  San  Antonio, 
etc.,  R.  Co.  V.  Spencer,  55  Tex.  'Civ. 
A.    456,    119    SW    716. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Am- 
pey,  93  Va.  108,  25  SE  226;  Norfolk, 
etc,  R.  Co.  V.  Shott,  92  Va.  34.  22  SB 
811. 

W.  Va. — Stanton  v.  Parkersburg, 
66  W.  Va.  393.  66  SE  514. 

Alta. — ^Kerley  v.  Edmonton,  8  Alta. 
L.  336. 

Ont. — Misner  v.  Toronto,  etc,  R. 
Co..  11  OntWR  1064j 

Sask. — ^Hyde  v.  Grand  Trunk  Pac. 
R.  Co..  34  WestLR  176. 

[a]  ApplleattoB  of  tala. — In  an 
action  for  injuries  to  a  passenger,  an 
instruction  that  the  law  does  not  lay 
down  any  fixed  rule  by  which  to  as- 
certain damages  for  pain  and  mental 
distress,  but  leaves  that  to  the  soi^nd 
judgment  of  the  Jury,  was  not  erro- 
neous. Birmingham  R.  etc.,  Co.  v. 
Humphries,  171  Ala.  291,  54  S  613.- 

QoiMtloaa  for  Jnzy  see  infra  }  361. 

61.  U.  S.— Kennon  v.  QUmer,  131 
U.  S.   22,  9  set  696,   33  L.  ed.   110. 

Ala. — Southern  R.  Co.  v.  McGowan, 
149  Ala.   440,  43   S   378. 

Cal. — Earl  v.  San  Francisco  Bridge 
Co.,  81  Cal.  A.  339,  160  P  570;  Scragg 
V.  Sallee,  24  Cal.  A.  133,  140  P  706. 

Ida. — Johnson  v.  Gary,  18  Ida.-  823, 
111  P  865. 

III. — Richardson'  v.  Nelson,  221  111. 
254,  77  NE  583  [atf  123  111.  A.  560]; 
Pittsburg,  etc,  R.  Co.  v.  Story,  63 
111    A    239. 

iowEk — Wheeler  v.  Sioiix  Paving 
Brick  Co.,  142  NW  400;  Morris  v.  Chi- 
cago,   etc..    R.    Co.,    45    Iowa    29. 

La. — McMahon  v.  New  Orleans  R., 
etc,  Co..  127  La.  544,  68  S  857,  82 
LRANS  346. 

Me. — Savoy  v.  McLeod,  111  Me.  234, 
88  A  721,   48  LRANS   971. 

Nebr. — St.  Joseph,  etc.,  R.  Co.  ▼. 
Hedge,  44  Nebr.  448,  62  NW  887. 

Pa. — Pennsylvania  R.  Co.  v.  Allen, 
53  Pa.  276;  Mattls  v.  Philadelphia 
Tract.  Co.,  6  Pa.  Dist.  94,  19  Pa.  Co. 
106. 

Tex. — ^Western  Union  Tel.  Co.  v. 
Simpson,  73  Tex.  422.  11  SW  385. 

ea.  U.  S. — Crew  V.  St.  Louis,  etc., 
R.  Co.,  20  Fed.  87;  Parody  v.  Chicago, 
etc.,  R.  Co.,  15  Fed.  205,  5  McCrary 
38;  Harris  v.  Union  Pac.  B,  Co.,  IS 
Fed.   591,   4  MoCrary  454. 

Cal. — Scragg  v.  Sallee,  24  Cal.  A. 
133,  140  P  706. 

Colo. — Denver,  etc.,  R.  Co.  v,  Scott, 
34  Colo.  99,  81  P  763;  Deep  Mln.,  etc., 
Co.  V.  Fitzgerald,  21  Colo.  533,  48  P 
210. 

Del. — Chlellnsky  v.  Hoopes,  etc., 
Co.,  15  Del.  273.  40  A  1127. 

Ga. — Southern  Cotton  Oil  Co.  y. 
Skipper,  125  Oa.  368,  54  SE  110. 

Ida. — Ramon  v.  Interstate  Utilities 
Co.,  170  P  88;  Beaton  v.  St  Maries, 
27  Ida.  638,   161   P  996. 

111. — Grlffln  Wheel  Co.  v.  Markus, 
79  111.  A.  82  [aft  180  111.  391,  64  NE 
206];  Pittsburg,  etc.,  R.  Co.  v.  Story, 
63  111.  A.  239;  Chicago,  etc.,  R.  Co.  v. 
Adamick.  33  111.  A.  412. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Lynn.  177  Ind.  311.  95  NE  577.  98 
NE  67;  Wabash,  etc..  R.  Co.  v.  Mor- 
gan, 132  Ind.  430.  31  NE  661,  32  NE 
S5;  South  Bend  Brick  Co.  v.  Goller, 
46   Ind.  A.    531,   93    NE   37. 

Iowa. — Stutsman  v.  Des  Moines 
City  R.  Co.,  163  NW  580. 

Ky.— Parker  v.  Jenkins.  3  Bush  587. 

Minn. — Purcell  v.  St.  Paul  City  R. 
Co.,  48  Minn.  134,  50  NW  1034,  16 
LRA  203. 

Mo. — Craton  v.  Huntzlnger.  187  SW 
48;  Waechter  v.  St.  Louis,  etc.,  R.  Co., 
113   Mo.  A.   270,  88  SW  147. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
French,   48   Nebr.    638,   67   NW   472. 

Nev. — Murphy  v.  Southern  Pac.  Co., 


sonable  compensation  fot  the  injury  whioh  he  has 

sustained."^     Such   elements   of   damages   may   be 

considered  by  the  jury  without  direct  evidence  oa  to 

31  Nev.  120,  101  P  822,  21  AnnCas 
502. 

N.  J. — Goodrich  v.  Thomas  Corf. 
Inc.   80  N.   J.  L.  658.   77  A   1049. 

N.  Y. — ^Albertl  v.  New_York,  etc,  B. 
Co.,  118  N.  Y.  77,  23  NE  85,  6  LRA 
766  [aff  43  Hun  421]:  Drlnkwater  v. 
Dinsmore,  80  N.  Y.  390,  36  AmR  624 
[rev  16  Hun  250]. 

N.  D. — Carpenter  v.  Dickey.  26  N. 
D.    176,    143    NW    964. 

Pa. — McLane  v.  Pittsburg  R.  Co., 
230  Pa.  29,  79  A  237;  Stokes  v.  Ralpho 
Tp.,  187  Pa.  338,  40  A  968:  Maher  v. 
Philadelphia  Tract.  Co.,  181  Pa.  391, 
37  A   571.    » 

S.  C. — Drennan  v.  Southern  R.— * 
Carolina  Division,  91  S.  C.  607,  76  SB 
46. 

Tex. — Southern  Tract.  Co.  v. 
Owens.  (Civ.  A.J  198  SW  16«;  Pen- 
nock  v.  Texas  Builders'  Supply  Co.. 
(Tex.  Civ.  A.)  193  SW  760;  San  An- 
tonio, etc.,  R.  Co.  V.  Spencer,  55  Tex. 
Civ.  A.  466,  119  SW  716;  Galveston, 
etc,  R  Co.  v.  VoUrath,  40  Tex.  Civ. 
A  46,  89  SW  279. 

Wash. — Aboltin  v.  Heney,  62  Wash. 
65,  113  P  245;  Swanson  v.  PacUtC 
Shipping  Co.,  60  Wash.  87,  110  P  796; 
Walters  v.  Spokane  International  R. 
Co.,  68  Wash.  293,  108  P  698,  48 
LRANS  917. 

W.  Va. — Stanton  v.  Parkersburg, 
66  W.  Va.  893,  66  SE  514. 

Can. — Jackson  v.  Canadian  Pac.  R. 
Co.,  52  Can.  S.  C.  281,  9  WestWkly 
649  [dism  app  9  Alta.  L.  137,  24  Dom 
LR  880.  31  WestLR  726,  8  WestWIily 
1043]. 

Man. — Pickering  v.  Grand  Trunk 
Pac  R.  Co.,  23  Man.  723,'  14  DomLR 
584,  26  WestLR  77;  Schwarts  v.  Win> 
nipeg  Electric  R.  Co.,  23  Man.  488. 

Ont. — Sheahen  .v.  Toronto  R.  Co., 
25  Ont.  L.  310,  20  OntWR  816,  18  Can 
RCas  270. 

"Compensation,  In  Its  legal  signifi- 
cation, consists  in  remuneration  for 
loss  of  time,  necessary  expenditures, 
and  for  permanent  disability.  If  such 
be  the  result."  Parker  v.  Jenkins,  8 
Bush   (Ky.)   587,  591. 

"The  right  to  recover  damages  in 
cases  of  this  kind  is  based  on  the 
principle  that  the  person  injured 
should  receive  full  compensation  for 
the  loss  sustained  with  the  least  pos- 
sible burden  to  the  party  responsible 
for  the  injury."  Beaton  v.  St.  Ma- 
ries.  27   Ida.   638.  641,   151   P  996. 

"So  far  as  compensatory  damages 
are  concerned,  one  Is  entitled  to  have 
full  compensation,  and  a  Jury  has  no 
right  to  .consider  what  a  guilty  de- 
fendant should  pay,  apart  from  what 
a  plalntIR  should  receive."  Craton 
V.  Huntzinger,  (Mo.)  187  SW  48 
[transf  (A.)   177  SW  816). 

"The  true  rule,  however  ex- 
pressed, is  that  the  Jury  should,  in 
the  exercise  of  a  reasonable  and 
sound  Judgment,  give  to  the  plaintitC 
reasonable  compensation,  and  no 
more,  for  the  consequences  of  the 
Injuries,  and  necessarily  the  amount 
la  largely  discretionary  with  the 
Jury."  Deep  Mln.,  etc,  Co.  v,  Fitz- 
gerald, 21  Colo.   533,   644,  48  P  210. 

"The  fixing  of  damages  in  the  very 
nature  of  things  must  rest,  to  sonje 
extent,  upon  known  like  injuries, 
which  the  courts  have  regarded  as 
some  basis  for  fixing  reasonable  com- 
pensation." South  Bend  Brick  Co.  v. 
Goller,  46  Ind.  A.  531,  93  NE  37.   39. 

[a]  SlscT*tlan  Umltod.— While 
the  amount  of  damages  in  an  action 
for  personal  Injuries  must  be  left 
largely  to  the  discretion  of  the  Jury, 
they  are  not  at  liberty  to  give  any 
amount  they  please.  Waldhler  v. 
Hannibal,  etc..  R.  Co.,  87  Mo.  87. 

[b]  In  a  trial  to  the  eonrt  the 
same  rule  applies  as  In  the  case  of  a 
trial  by  the  Jury.  Sheahen  v.  Toron- 
to R.  Co.,  25  Ont.  L.  310,  20  OntWR 
816.  13  CanRCas  270. 

Iiuidaq.iuita  and  •xcsbbIts  daiaafaa 
flee  Infra  ||  397  et  seq. 
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Ibeir  amonnt.**  On  the  other  hand,  the  jury  oaanot 
in  tfaor  diseretion  make  an  award  for  sneh  ele- 
ments of  the  recovery  as  are  susceptible  of  proof 
with  reasonable  accuracy,  where  such  proof  has  not 
been  introduced.** 

The  amount  for  wblch  another  would  be  wilUag 
to  nmlergo  raimUar  injnzy  does  not  furnish  a  proper 
criterion  for  the  measure  of  what  will  constitute  a 

e>.  Alabama  Oreat  So.  R.  Co.  v. 
niim.  (Ala.)  74  S  246;  Chicago,  etc., 
R.  Co.  V.  Butler,  10  Ind.  A.  244,  28 
NB  1;  Bell  v.  Gulf,  etc.,  R.  Co.,  76 
Mkn.  71,  S3  8  268:  Feinsteln  v.  Ja- 
coba,  IS  Mlac.  474,  37  ^TS  H6.  See 
Alabama  Great  Southern  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  8  313  (hold- 
InK  that  evidence  that  plaintiff  suf- 
fered and  always  would  suffer  great 
pain  Is  Bufflclent  data  for  this  pur- 
pose). 

[a]  Zllnstnitloa^— "It  was  proper 
for  the  jury  to  consider  the  nature 
and  extent  of  -appellee's  injury,  his 
mental  and  physical  sufferings,  and 
the  impairment  of  his  ability  to  fol- 
low his  usual  vocation,  although 
there  was  no  direct  proof  as  to  the 
amount  of  such  damages."  Chicago, 
etc,  R.  Co.  V.  Butler,  10  Ind.  A.  244, 
38  NB  1,  S. 

[b]  Vo  tuevwat  damaces  for  tbe 
lofli  of  a  tor  it  Is  not  necessary  that 
an  estimate  of  the  amount  thereof  be 
given  in  evidence,  as  the  general 
knowledge  of  the  jury  may  be  exer- 
cised in  estimating  the  same.  Bal- 
timore, etc,  R.  Co.  V.  Keck,  84  111. 
A.  lj«  lag  186  111.  400,  67  NB  197]. 

Bain  and  •aSerlng   see   infra   (   221. 
Mental  anguish  see  infra  1  222. 

64.  Ala.-1-Alabama  Great  South- 
ern R.  Co.  V.  Fllnn.  74  S  246. 

Arls.-7-Iaegar  v.  Metcalf,  11  Aris. 
M*,  94  P  1094. 

Cal. — Zibbell  v.  Southern  Pac  Co., 
160  Cal.  237,  116  P  613. 

Conn. — Smith  v.  Whittlesey,  79 
Conn.  189,  68  A  1086,  7  AnnCas  114. 

Oa. — Southern  Cotton  Oil  Co.  v. 
Skipper.  125  Oa.  368,  64  SB  110. 

ni. — Vaughan  v.  Illinois  Cent.  R. 
Co.,  201  til.  A.  241.  See  Smith  v.  Chi- 
cago City  R.  Co.,  166   111.  A   190. 

Ind. — Chicago,  etc.,  R.  Co.  v.  But- 
ler, 10  Ind.  A.   244,  38  NE  1. 

[a]  Application  of  rule. — The 
giving  of  an  instruction  that  "In 
some  torts  the  entire  injury  is  to  the 
peace,  happiness,  and  feelings,"  and 
that  no  precise  measure  of  damages 
can  be  prescribed,  without  stating 
that  such  instruction  was  applicable 
only  to  damage  based  on  pain  and . 
suffering,  is  error.  Lawrenceville  Oil 
Mill  v.  Walton,  143  Ga.  259,  84  SB 
684. 

'   JUtowaaoMi  fori 
Medical    expenses   see   infra    {    201. 
Loss  of  earnings  see  infra  J  196. 
'^  es.     Cal.— Zibbell   v.   Southern'  Pac 
Co.,   160  Cal.   237,  116  P   513.    - 

Colo. — Deep  Mln.  Co.  v.  Fitzgeirald. 
21  Colo.  633,   43   P  210. 

Iowa. — Canfleld  v.  Chicago,  etc.,  R. 
Co.,  142  Iowa  658,  121   NW  186. 

Ky. — Louisville,  etc,  R.  Co.  v.  Fox, 
11  Bush  495. 

Mo. — Lessenden  v.  Missouri  Pac  R. 
Co..  238  Mo.  247.  142  SW  332  [writ 
of  error  dism  226  U.  S.  696  mem,  32 
set  838   mem,   56  L.   ed.   1262   mem]. 

N.  T. — Tully  V.  New  York,  etc.,  SS. 
Co.,  10  App.  Div.  463,  42  NYS  29  [aff 
162  N.  Y.  614  mem,  57  NK  1127  mem]. 

Pa. — Qoodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  1,  36  A  191,  193,  55  AmSH 
706;  Baker  v.  Pennsylvania  Co.,  142 
Pa.    603,    21   A    979,    12    LRA   698. 

[a]  AppUeatlon  of  mlo,— An  in- 
struction that  in  estimating  plain- 
tiff's damages  the  jury  might  fairly 
consider  what  they  thought  would 
compensate  them  under  similar  cir- 
cumstances, if  injured  In  the  same 
manner,  is  erroneous.  Schmidt  v.  In- 
terborougb  Rapid  Transit  Co.,  49 
Misc.  255.  97  NYS  390.     To  same  ef- 


reasonable  compensation  for  a  peisonal  ioiDiy.'* 

nidBtiff's  ac*  u>d  conditioii  in  life.  It  is  proper 
for  the  jury  in  estimating  the  damages  to  take  into 
consideration  plaintiff's  age,**  and  geaa«Uy  spesk- 
ing,  his  condition  in  life.*'  However,  according  to 
the  weight  of  authority,  it  is  not  propet  to  liow 
or  for  the  jury  to  consider  plaintiff's  condition  as  to 
wealth  or  p>overty.°*    Hence,  while  it  is  proper  to 


feet  Greer  v.  Union  R.  Co.,  53  Misc 
688,  103  NYS  88;  Rhode*  v.  Union  R. 
Co.,  62  Misc.  601,  102  NYS  610;  Plfck- 
ering  v.  Grand  Trunk  Pac.  R.  Co.,  23 
Man.  723,  14  DomLR  584,  26  West 
LR  77. 

M,  U.  S. — Robertson  v.  Comelson, 
34  Fed.  716;  The  Oriflamme,  18  F. 
Cas.  No.  10.572,  3  Sawy.  397. 

Ark. — St.  LauIs,  etc.,  R.  Co.  v.  Mo- 
Michael,  115  Ark.  101,  171  SW  115; 
Ferguson,  etc.  Land,  etc,  Co.  v. 
Good,  112  Ark.  260,  266,  165  SW  628 
[quot  Cyc]. 

Ind. — ^Louisville,  etc,  R.  Co.  v.  Mil- 
ler. 141  Ind.  533,  37  NB  843. 

Ky. — Smith  v.  Middleton,  66  SW 
388,  23  KyL  2010,  56  LRA  484. 

Mo. — Schmltz  V.  St.  Louis,  etc,  R. 
Co.,  119  Mo.  256,  24  SW  472,  28  LRA 
260;  Ridenhour  v.  Kansas  City  Cable 
R.  Co.,  102  Mo.  270,  13  SW  889,  14  SW 
760;  Russell  v.  Columbia,  74  Mo.  480, 
41  AmR  326;  Whalen  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.  823;  Brake  v.  Kan- 
sas City,  100  Mo.  A.  611,  76  SW  191; 
Hinds  V.  Marshall,  22  Mo.  A.  208: 
Thomas  v.  Wabash,  etc,  R.  Co.,  30 
Mo.   A.   486. 

Nebr. — Stoux  City,  etc,  R.  Co.  v. 
Smith.  22  'Nebr.  776,  36  NW  286. 

Porto  Rico. — Qusman  v.  Herenota, 
4  Porto  Rico  Fed.  105;  Garcia  v. 
American  R.  Co.,  1  Porto  Rico  Fed. 
81. 

8.  D. — ^Davis  V.  Holy  Terror  Min. 
Co.,  20  8.  D.  399,  107  NW  374." 

07.  U.  S. — Robertson  v.  Comelson, 
34  Fed.  716;  The  Oriflamme,  18  F. 
Cas.   No.    10,572,   3   Sawy.  397. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Mlchael,  116  Ark.  101,  171  SW  116; 
Ferguson,  etc.  Land,  etc,  Co,  v. 
Good,  112  Ark.  260,  265,  165  SW  628 
[quot  Cyc]. 

Ind. — Vandalia  Coal  Co.  v.  Yemm, 
175  Ind.  624,  92  NB  49,  94  NB  881: 
Louisville,  etc..  R.  Co.  v.  Miller,  141 
Ind.  633.  37  NB  343. 

Iowa. — Moore  v.  Central  R.  Co.,  47 
Iowa  688;  Rice  v.  Des  Moines,  40  Iowa 
638. 

Minn. — Dahlberg  v.  Minneapolis, 
etc,  R.  Co.,  32  Minn.  464.  21  NW  645, 
50  AmR  585. 

Mo. — Ridenhour  v.  Kansas  City  Ca- 
ble R.  Co.,  102  Mo.  270,  13  SW  889,  14 
SW  760;  Russell  v.  Columbia,  74  Mo. 
480,  41  AmR  325;  Whalen  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.  323;  Brake  v. 
Kansas  City,  100  Mo.  A.  611,  75  SW 
191;  Ward  v.  Steffen,  88  Mo.  A.  671; 
Smith  V.  Butler,  48  Mo.  A.  663; 
Mitchell  V.  Plattsburg,  33  Mo.  A.  555. 
But  see  Sklles  v.  St.  Louis,  etc,  R. 
Co..  130  Mo.  A.  162,  108  SW  1082 
(holding  that  condition  in  life  may 
be  considered  only  where  plaintiff 
seeks  to  recover  for  loss  of  time  or 
service). 

N.  Y.— Caldwell  v.  Murphy,  8  N.  T. 
Super.  233  [aff  11  N.  Y.  416]. 

Oh. — Alliance  v.  Campbell,  17  Oh. 
Clr.  Ct.   595,  6  Oh.  Cir.  Dec.   762. 

S.  D. — Davis  v.  Holy  Terror  Min. 
Co.,  20  S.  D.   399,   107  NW  374. 

Contra  Louisville,  etc.,  R.  Co.  v. 
Hall,  115  Ky.  567,  74  SW  280,  24  KyL 
2487. 

[a]  ninstzatlons,— (1)  Defendant 
may  show  the  Aature  of  his  employ- 
ment, and  his  dependence  thereon  for 
support,  as  affecting  the  recovery. 
Moore  v.  Central  R.  Co.,  47  Iowa  688. 
(2)  Disfigurement  of  the  person 
caused  by  an  Injury  is  a  proper  sub- 
ject of  damages,  but  in  estimating 
them  It  is  proper  to  consider  the  con- 
dition and  circumstances  of  the  per- 
son   disflgured.      The    Oriflamme,    18 


F,  Cas.  No.  10.672,  3  Sawy.  397. 

[b]  AppUoirttoas  of  nl*, — (1)  In 
an  Instruction  directing  the  jury  to 
award  plaintiff  such  damages  us 
would  fairly  compensate  him  for  the 
Injuries  sustained.  If  any,  and  thai, 
in  determining  the  amount,  it  wai 
the  jury's  duty  to  consider  his  sge, 
condition  in  life,  physical  and  mental 
pain,  and  suffering,  if  any,  etc,  the 
words  "condition  in  life"  should  be 
considered  to  refer  to  plalntiiTs  phys- 
ical condition  only,  and  the  Instme- 
tlon  was  not  therefore  erroneoua 
Vandalia  C^>al  Co.  v.  Yemm,  17S  Ind. 
624,  92  NB  49,  94  NB  881.  (2)  Where 
the  employer  showed  that  the  ezn- 
ployee  was  at  work  eight  or  ten 
weeks  after  his  Injury,  evidence  was 
not  admissible  for  the  employee  that 
he  went  to  work  bacaase  of  the  des- 
titute condition  of  his  family.  Tros- 
?er  Ctoal  Cto.  v.  Crawford,  152  Ky. 
14,  163  SW  211.  (3)  A  plaintiSriB 
an  action  for  perabnal  Injury,  may 
show  that  she  Is  a  widow,  as.  being 
ferae  sole,  she  may  recover  for  her 
own  services.  Bradley  v.  Splckaids- 
ville,  90  Mo.  A.   416. 

[c1  Zn  Xlssonzl  (l)  there  is  au- 
thority to  the  effect  that  an  instmc- 
tlon  authorising  the  jury  to  consider 
plalntUTs  condition  in  life  is  erro- 
neous. Johnson  v.  St.  Louis,  etc.  R. 
Co.,  192  Mo.  A.  t,  178  SW  231.  (2) 
It  has,  however,  been  held  that  in  the 
case  of  an  action  by  an  nnmarrled 
woman,  such  an  instruction  is  proper. 
McKensle  v.  United  R.  C^oa,  183  Mo. 
A.  312,  166  SW  1098. 

es.  U.  S. — Pennsylvania  Co.  v. 
Roy,  102  U.  8.  451,  26  L.  ed.  141; 
National  Biscuit  Co.  v.  Nolan,  138 
Fed.  6,  70  CCA  436;  Alabama  Great 
Southern  R.  Co.  v.  Carroll,  84  Fed. 
772,  28  CCA  207  [pet  for  reh  with- 
drawn 88  Fed.  985,  31  CCA  591]. 

Ala. — Birmingham  R.,  etc,  Co.  v. 
Friedman,  187  Ala.  562,  66  S  119; 
Davis  v.  Kornman,  141  Ala.  479,  37  S 
789 ;  Barbour  Ckiunty  v.  Horn,  48  Ala. 
666. 

Cal. — Stelnberger  v.  California 
ESectrlc  Garage  Co.,  168  P  670;  Scott 
V.  McPherson.  168  Cal.  783.  145  P 
629;  Malone  v.  Hawley,  46  Cal.  409; 
Shea  v.  Potrero,  etc,  R.  Co.,  44  CtX. 
414;  Johnston  v.  Beadle,  6  Cal.  A  251, 
81   P   1011. 

111. — Bagle  Packet  Co.  v.  Defries. 
94  111.  698,  34  AmR  246;  Ctewen  v. 
Blast  St.  Louis,  etc.,  R.  C^o.,  169  III. 
A.  236;  La.  Salle  v.  Thorndlke.  7  Hi. 
A.  282;  Warren  v.  Wright,  6  111.  A. 
429   [aff  103  111.  298]. 

Ind. — Vandalia  Coal  Co.  v.  Yemm, 
175  Ind.  524,  92  NB  49,  94  NE  881. 
See  Graves  v.  Thomas.  95  Ind.  3tt 
48  AmR  727  (Where,  although  tbera 
is  some  language  derogatory  to  the 
text,  yet  Inasmuch  as  it  is  not  clear 
for  Just  what  purpose  such  evidence 
was  admitted,  the  case  cannot  be  said 
to  sustain  a  contrary  doctrine). 

Kan. — Parsons  v.  Lindsay,  26  Kan. 
426;  Kansas  Pac.  R.  Co.  v.  Pointer,  9 
Kan.  620;  Ft.  Scott,  etc,  R.  Co.  T. 
Lightbum,  9  Kan.  A.  642,  58  P  1933; 
Junction  City  v.  Blades,  1  Kan.  A 
85,  41  P  677. 

Ky.^-Oreen  v.  Richmond,  7  Ky.  Op- 
434. 

Mich. — ^Burleson  v.  Reading,  Ut 
Mich.  512,  68  NW  294;  Van  Dusen  v. 
Letellier,  78  Mich.  492,  44  NW  572. 

Miss. — Southern  R,  Co.  v.  McLel- 
Ian,  80  Miss.  700,  32  S  283.  Compare 
Mississippi  Cent.  R.  Co.  v.  Hardy,  M 
Miss.  732,  41  S  506  (holding  that,  in 
an  action  for  injuries   to  a  servant. 
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esUbli^  ptaintiff'a  earnings,  as  baaring  upon  a  dis- 
tinct element  of  damage,**  or  to  Establish  plaintiff's 
financial  condition  to  meet  a  distinet  isaue  presented 
by  defendant,'"  it  is  improper  for  plaintiff  to  show 
that  he  was  dependent  solely  upon  his  earnings  for 
his  support,'*  or  the  support  of  himself  and  fam- 
ily," as  an  indirect  method  of  bringing  his  poverty 
before  the  jury.  However,  in  some  eases  of  severe 
personal  injuries,  it  has  been  held  that  the  poverty 
of  plaintiff  may  be  shown  upon  the  theory  that  the 
consequences  of  such  an  injury  are  more  disastrous 
to  a  person  destitute  of  pecuniary  resources  and  de-- 


pendmt  wholly  upoo  his  manual  exertions  for  the 
support  of  bimsvlf  and  his  family  than  to  one  of 
ample  means."  THe  jury  may  take  into  considera^ 
tion  the  ordinary  fauainess  of  plaintiff  and  his  man- 
ner of  living,'*  but  a  i^aintiff  is  not  entitled  to  spe- 
cial damages  because  of  any  particular  calling  or 
profession." 

Permanency  of  injury  and  expectancy  of  life.  In 
estimating  damages,  consideration  should  be  given  to 
whether  the  injuries  are  shown  to  be  temporary  or 
permaneiit.'*  Where  the  injuries  are  shown  to  be 
permanent  in  their  character,  it  is  proper  to  con- 


hls  testimony  that  he  went  to  his  fa- 
ther-in-law's because  he  had  nonbusi- 
ness at  which  to  malce  a  living,  and 
that  he  had  been  living  with  his  fa- 
ther-in-law since  he  got  out  from 
his  illness  consequent  upon  his  In- 
juries, was  not  susceptible  of  the 
construction  that  it  showed  hini  to 
be  a  poor  man  without  property). 

Mo.— Beck  v.  Dowell,  111  Mo.  506, 
20  SW  209,  33  AmSR  547  [aff  40  Mo. 
A.   71].  , 

N.  T.— Albertl  v.  New  York,  etc.,  R. 
Co,  lis  N.  T.  77,  23  NE  35,  6  LRA 
765  [aff  43  Han  4211;  Mannion  v. 
Hagan,  9  App.  Dlv.  98,  41  NTS  86; 
Scbwanzer  v.  Brooklyn  Heights  R. 
COj  18  App.  Dlv.   205.  45  NTS  8X9. 

Tex. — International,  etc.,  R.  Co.  v. 
Goswick,  98  Tex.  477,  85  SW  786  Faff 
(Civ.  A.)  83  SW  423];  Missouri  Pac. 
R.  Co.  v.  Lyde,  67  Tex.  605:  Dallas 
Consol.  Enectric  St.  R.  Co.  v.  Sum- 
mers, 48  Tex.  Civ.  A.  474.  106  SW 
891;  BeltOD  v.  Lockett,  (Civ.  A.)  67 
SW  687;  Trinity,  etc.,  R.  Co.  v. 
O'Brien,  18  Tex.  Civ.  A.  690,  46  SW 
389 

Va. — Riverside,  etc..  Cotton  Mills 
Co.  V,  Carter,  113  Va.  846,  74  SB  188. 

Wis. — Kelly  v.  Southern  Wisconsin 
a  Co..  152  Wis.  328,  140  NW  60,  44 
LRANS   487. 

And  see  Nutt  v.  Southern  Pac,  R. 
Co.,  25  Or.  291,  35  P  653  (where  an 
instruction  that  the  Jury  should  con- 
sider plaintiff's  "condition  and  sta- 
tion in  life"  in  estimating  the  dam- 
ages was  held  misleading  and  sus- 
ceptible of  the  construction  that  they 
were  authorized  to  consider  his 
wealth  or  poverty,  and  rank  .or  sta- 
tion, and  should  upon  a  subsequent 
trial  be  modifled). 

.  [a]  Ulnstratioii. — In  an  action  by 
a  married  woman  to  recover  for  per- 
sonal Injuries,  it  was  error  to  per- 
mit her  to  testify  that  her  husband, 
who  lived  aii>art  from  her,  "never  let 
her  have  a  cent."  Burleson  v.  Read- 
ing, 110  Mich.    512.   68   NW  294. 

[b]  AppIloatloB  of  ml«.^-Where, 
in  an  action  for  injuries,  evidence  as 
to  the  property  that  plaintiff  pbs- 
sessed  at  the  time  of  the  trial  was 
drawn  out  on  his  cross-examination 
by  defendant,  and  there  was  nothing 
to  show  when  or  how  he  acquired  it, 
evidence  as  to  the  value  of  the  prop- 
erty as  rendered  for  taxation  was  ir- 
relevant. International,  etc.,  R.  Co. 
V.  Goswick,  98  Tex.  477.  85  SW  785 
talT    (Civ.    A.)    83    SW    423]. 

69.  impalzmMit  of  — ruing  oapao- 
Ity  see  Infra  S   196. 

Ion  of  ttaoa  see  Infra  i  19S. 

[a]  What*  tb*  aotloa  Is  by  a  mi- 
nor (1)  evidence  of  the  pecuniary 
condition  of  his  parents  Is  not  admis- 
sible for  the  purpose  of  affecting  the 
amount  of  damages  (Baltimore,  etc., 
R.  (30.  V.  Shipley,  31  Md.  368:  Voa- 
burg  V.  Putney,  78  Wis.  84,  47  NW 
99),  (2)  although  the  occupation  of 
tlie  father  and  his  means  of  support 
■nay  be  shown  for  the  purpose  of 
showing  that  the  minor's  position 
»nd  reasonable  expectations  In  life 
Were  such  as  would  render  a  similar 
pursuit  probable  and  necessary  for  a 
nvellhooa,  and  therefore  a  general 
objection  to  the  admissibility  of  such 
evidence  is  properly  overruled  (Bal- 
timore, etc.,  R.  Co.  v.  Shipley,  31  Md. 
368).  I 

TO.    Caldwell  v.  Murphy,  11  N.  T.  1 


416  [aff  8  N.  T.  Super.  233];  St. 
Louis,  etc.,  R.  Co.  V.  Brown,  (Tex. 
CJtv.  A.)  163  SW  383. 

[a]  XUnatiattoiia^— (1)  In  an  em- 
ployee's action  for  injuries,  where  de- 
fendant pleaded  that  plaintiff  had  en- 
gaged in  work  of  various  kinds  re- 
quiring heavy  lifting,  whereby  his 
injuries  were  aggravated,  plaintUTs 
testimony  that,  although  it  hurt  him 
to  work,  he  di4  so  because  that  was 
the  only  way  he  had  to  make  a  living 
was  property  admitted.  St.  Louis, 
etc.,  R.  Co.  V.  Brown,  (Tex.  Civ.  A.) 
163  SW  S8S-.  ,-(2)  Where  the  ques- 
tion ia  raised'ias  to  whether  plain- 
tUTs  being  without  work  after  the 
injury  was  oocasioned  by  his  not  at- 
tempting to  procure  employment,  by 
his  inability  to  procare  employment 
at  his  trade,  or,  as  plaintllt  contend- 
ed, by  his  inability  to  labor  by  rea- 
son of  his  injuries,  it  is  not  error  to 
admit  evidence,  as  bearing  on  such 
question  and  not  for  the  purpose  of 
showing  his  poverty,  that  he  had  a 
family  to  support,  and  that  he  had 
no  means  of  support  for  himself  and 
family  except  his  labor.  (^Idwell  v. 
Murphy,  11  N.  Y.  416  [aff  8  N.  Y.  Su- 
per.   233]. 

71.  Van  Dusen  v.  lietelller.  78 
Mich.  492.  44  NW  572:  Missouri,  etc, 
R.  Co.  V.  Hannig.  91  "Tex.  347,  43  SW 
608  [rev  (Civ.  A.)  41  SW  196];  St. 
Louis  Southwestern  R.  Co.  v.  Kim- 
mey,  (Tex.  Civ.  A.)  189  SW  560; 
Texas  Co.  v.  Strange,  (Tex.  Civ.  A.) 
154  SW  327:  Trinity,  etc..  R.  Co.  v. 
O'Brien,  18  Tex.  Civ.  A.  690,  46  SW 
389. 

[a]  niastntton^— In  a  passen- 
ger's action  for  personal  injury,  evi- 
dence that  he  had  no  other  means 
of  making  a  living  except  by  bard 
manual  labor  was  irrelevant.  St. 
Louis  Southwestern  R.  Co.  v.  Klm- 
mey,    (Tex.  Civ.  A.)   189  SW  680. 

7a..  Albertl  v.  New  York,  etc,  R. 
Co.,  118  N.  Y.  77,  23  NB  35,  6  LRA 
765  [aff  43  Hun  421] ;  Helton  v.  Lock- 
ett,   (Tex.   Civ.   A.)    57  gW  687. 

[a]  ninstcatloii. — It  is  error  to 
allow  plaintiff  in  an  action  for  dam- 
ages to  state  that  she  is  a  widow 
sixty  years  old,  poor,  and  without 
means  of  support  except  her  labor, 
and  that  She  has  a  daughter  depend- 
ent on  her  for  support  and  educa- 
tion, this  being  not  only  Irrelevant, 
buf  calculated  to  arouse  sympathy 
and  prejudice  the  jury.  Belton  v. 
Lockett.  (Tex.  Civ.  A.)   57  SW '687. 

73.  Robertson  v.  Conklin.  153  N. 
C.  1.  68  SB  899,  138  AmSR  635,  21 
AnnCas    930. 

Vinaadal  oondltloii  of  plaintiff  la 
aotion  for  assault  see  Assault  and 
Battery  {  125. 

74.  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  460.  10  set  990.  34 
L.  ed.  472;  Southern  Pac.  Co.  v.  Hall, 
100  Fed.  760.  41  CCA  50;  Lombard  v. 
Chicago,  15  F.  Cas.  No.  8,470.  4  Bisa 
460;  Seaboard  Mfg.  Co.  V.  Woodson, 
98  Ala.  378,  11  S  733;  Nash  v.  Sharpe, 
19  Hun  (N.  Y.)  365;  Missouri  Pac.  R. 
Co.   V.  Lyde,   57   Tex.   505. 

78.  Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541. 

[a]  "m  actual  praotla*,  Juries. 
In  making  their  estimate  of  a  party's 
loss  of  time,  and  suffering,  are  apt 
to  be  much  influenced  by  his  rank  in 
society,  or  relative  merits  and  posi- 
tion in  life,  and  will  be  likely  to  In- 


quire Into  the  particular  business  or 
pursuit  in  which  he  may  have  been 
engaged  when  the  Injury  was  In- 
flicted on  him."  Holyoke  v.  Grand 
Trunk  R.  Co..   48  N.  H.   641,   545. 

OoBsidecatioB  aa  h-iarlaf  oar 
Impairment   of   earning  capacity   see- 
infra   i    196. 
Loss  of  earnings  see  infra  9   196. 

76.  U.  S. — Denver,  etc.,  R  Co.  v. 
Harris,  122  U.  S.  697.  7  SCt  1286,  tO  U. 
ed.  1146;  Whelan  v.  New  York,  etc, 
R.  Co.,  38  Fed.  15;  Anthony  v.  Louis- 
ville, etc.,  R.  Co.,  27  Fed.  734  [aff  132 
U.  S.  172,  10  SCt  58,  33  L.  ed.  301  ];- 
Sunney  v.  Holt,  16  Fed.  880;  Fuller 
V.  Gallon  Citizens'  Nat.  Bank,  15  Fad. 
875;  Goble  v.  Delaware,  etc,  R.  0>., 
10   F.  Cas.   No.    &,488a. 

Ala. — Birmingham  R.,  ate,  Co.  v. 
Pritchett,  161  Ala.  480,  49  8  782. 

Cal.— Stein  v.  United  R.  Co.,  15* 
CaL  368,  113  P  <63. 

Ct)\o. — Wall  v.  Llvesay,  6  Colo.  466. 

Del. — Coyle  v.  People's  R.  Co.,  S3 
Del.  454,  80  A  638;  McCartnejt  V.  Peo- 
ple's R.  Co.,  26  Del.  191,  78  A  TTl: 
Mills  V.  Wilmington  City  R.  Co.,  16 
Del.  269.  40  A  1114;  Robinson  v. 
Simpson,  13  Del.  398,  82  A  887. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Nich- 
ols, 142  Ga.  13,  82  SB  226;  Georgia 
Pac.  R  Co.  v.  Freeman,  83  Ga.  683, 
10  SE  277;  Southern  R.  <>J.  v.  Wright, 
6  Ga.  A.  172,  64  SB  703. 

111. — Keokuk,  etc..  Bridge  Co.  v. 
Wetzel,  228  111.  253,  81  NB  864  [aff 
130  111.  A.  81];  Central  R.  Cto.  v. 
SerfaoS,  153  111.  379,  39  NB  119  [aff 
63  HI.  A.  448];  St.  Louis  Ctons.  Cfoal 
Co.  V.  Haennl,  146  111.  614,  36  NB 
162;  Peoria  Bridge  Assoc,  v.  Loomia 
20  111.  236.  71  AmD  263;  Frink  v. 
Schroyer,  18  111.  416;  Chicago,  etc.,  R. 
Co.  V.  Fisher.  38  111.  A.  33  [aff  141 
111.    614,    31    NB    406]. 

Ind. — Indiana  Clar  Co.  v.  Parker; 
100  Ind.  181;  Pittsburgh,  etc.,  R.  <3a 
V.  Sponler,  85   Ind.   165. 

Ky. — Alexander  v.  Humber,  86  Ky. 
666.   6   8W.453,    9  KyL   734. 

Md. — Pittsburg,  etc.,  R.  Co.  v.  An- 
drews, 39  Md.  329,  17  AmR  5<8. 

Mich. — Goodale  v.  Portage  Laha 
Bridge  Co.,  55  Mich.  413,  21  NW  866. 

Mo. — Bchmitz  v.  St.  Louis,  etc.,  R. 
Co.,  119  Mo.  256,  24  SW  472,  23  LRA 
250;  Gorham  v.  Kansas  City,  etc.,  R. 
Co.,    113    Mo.    408,    20    SW    1060. 

Nebr. — Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  NW  286. 

Nev. — Cohen  v.  Eureka,  etc,  R.  Co., 
14  Nev.  376. 

N.  Y. — Jones  v.  New  York  Cent., 
etc.,  R.  Co.,  99  App.  Dlv.  1,  90  NYS 
422;  Matteson  v.  New  York  Cent.  R. 
Co.,  62  Barb.  364  [aff  35  N.  Y.  487, 
91  AmD  67];  Caldwell  v.  Murphy,  8 
N.   Y.   Super.   233    [aff  11  N.   Y.    416]. 

Pa. — Wolf  V.  Schmidt,  etc.,  Brew- 
ing Co.,  21  Pa.  Dist.  164;  Breary  v. 
Tract.    Co..    5    Pa.    Dlst.    95. 

Tenn. — Stuber  v.  Louisville,  etc, 
R.  Co.,  113  Tenn.  306.  87  SW  411. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Glamory,  (C!iv.  A.)  34  SW  359;  In- 
ternational, etc.,  R.  Co.  V.  Kentle,  2 
Tex.  A.  Clv.  Cas.  }  303. 

Utah. — Palmquist  v.  Mine,  etc.. 
Supply  Co.,   26   Utah  257,  70  P  994. 

W.  Va. — Wilson  v.  Wheeling,  19 
W.  Va.   323.  42  AmR  780. 

Wis. — Reinke  v.  Bentley,  90  Wla 
457,  63  NW  1055;  Heddles  v.  Chica- 
go, etc.,  R.  Co.,  77  Wis.  228,  46  NW 
116,  20  AmSR  106. 
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sider  the  probable  expectancy  of  life  of  plaintiff,''  ' 
and  for  this  purpose  standard  life  and  mortality 
tables  are  admissible,'"  except  perhaps  in  a  case 


where  the  life  of  the  person  in^'nred  terminates  before 
the  trial,'*  although  as -to  this  last  statement  there 


Ont. — Biggar  v.  Crowland  Tp.,  It 
Ont.  li.  164,  i  OntWR  819;  Ludgate  v. 
Ottawa,  8  OntWR  257. 

[a]  Pwsuuiant  panosal  laJUT  Is 
different  from  future  pain  and  sut- 
ferinK.  and  relates  to  a  condition 
lasting  during  all  tlie  future  life  of 
the  person  Injured.  Du  Gate  t.  Brigh- 
ton, 133  Wis.  628,  114  NW  103. 

tb]  AppUestton  of  ml*, — Perma- 
nency of  an  injury  to  a  wife  is  to 
be  oonsldered  In  ascertaining  the 
damage  suffered  by  t4ie  .  husband. 
Alabama  City,  etc.,  R.  Co.  v.  i  Apple- 
ton,  171  Ala.  324,  54  S  638,  AnnCas 
1918A   1181.  ~ 

77.  U.  a. — LouiSTiUe,  etc.,  R.  Co. 
■V.  Burns,  242  Fed.  411,  155  CCA  187; 
Northern  Fac.  R.  Co.  v.  Chervenak, 
tOS  Fed.  884,  122  CCA  178. 

Ga. — Western,  etc.,  R.  Co.  v.  Smith, 
146  Ga.  276,  88  SE  983. 

Iowa. — Blake  T.  Bedford,  170  Iowa 
128,  161  NW  74.  Compare  KIrcher  v. 
Larohwood,  120  Iowa  678,  95  NW  184 
(where  the  petition  alleged  that  the 
injuries  were  permanent,  and  plain- 
tiff was  allowed  to  Introduce  life 
tables,  plaintiff's  counsel  stating 
that  no  claim  was- made  that  the  in- 

iury  was  permanent,  but  that  the  ta- 
le was  offered  to  prove  that  plain- 
tiff would  probably  live  a  long  time 
in   a   disabled   condition). 

Ky. — Illinois  Cent.  R.  Co.  v.  Hou- 
china,  121  Ky.  626,  89  SW  630.  28 
KyL  499,  12S  AroSR  205,  1  LRANS 
375.    - 

Hieh.— Poster  v.  Bellaire,  127  Hioh. 
13.  86  NW  883. 

N.  M. — ^Thayer  v.  Denver,  etc.,  R. 
Co..   21    N.    M.    330,    164    P   691. 

Okl. — Shawnee  v.  Slankard,  S9  Okl. 
133,   116  P  803. 

Porto  Rico. — ^Zanabria  v.  Ponce  B., 
etc,  Co.,    4   Porto   Rico  Fed.    4. 

Tenn. — LouisvlUe,  etc.,  R.  Co.  T, 
Hunter,  4  Tenn.  Civ.  A.  466,  478  [quot 
Cyc]. 

Tex. — Northern  Texas  Constr.  Co. 
V.  Crawford.  39  Tex.  Civ.  A.  56,  87 
SW   223. 

Wis. — Waterman  v.  Chicago,  etc.. 
R.  Co.,  82  Wis.  613,  52  NW  247,  1136. 

[a]  KvUeno*  aallloienti/— Jacobs 
V.  Hagenback-Wallace  Shows.  (Mich.) 
164  NW  548:  Adamski  v.  Michigan 
R.  Engineering  Co..  (Mich.)  164  NW 
402. 

78.  U.  8. — Colusa  Parrot  Mln.,  etc, 
Co.  V.  Monahan,  162  Fed.  276.  89  CK^A 
256;  Whelan  v.  New  Tork,  etc,  B. 
Co..  38  Fed.  16. 

Ala. — LoQlsville,  etc,  R.  Co.  v.  (Sor- 
ter, 196  Ala.  382.  70  8  655,  AnnCas 
1917B  292;  Birmingham  R.,  etc.,  Co. 
V.  Wright,  153  Ala.  99,  44  S  1037; 
Southern  R.  Co.  v.  Cunningham,  162 
Ala.  147,  44  8  658. 

.  Ark. — Arkansas   Midland  R.   Co.   v. 
Griffith,  63  Ark.   491,  39  SW  650. 

Del. — Messing  v.  Wilmington  City 
R.  Co.,  21  Del.  626,  64  A  247;  Mc- 
Mahon  v.  Bangs,  21  Del.  178,  62  A 
1098. 

Fla. — Carpenter-O'Brien  <3o.  v. 
Leach,  74  S  6. 

111.— Jollet  v.  Blower,  165  III.  414. 
40  NE  619  [aff  49  HI.  A.  464].  But 
see  Chicago,  etc.,  R.  Co.  v.  Johnson, 
36  III.  A.  664  (holding  that  annuity 
tables  were  not  admissible  to  show 
the  probable  duration  of  plaintiff's 
life  in  order  to  show  how  long  she 
is  likely  to  live  and  suffer). 

Ind. — ^Pittsburgh,  etc..  R.  Co.  v. 
Ross,  1<9  Ind.  3.  80  NE  845:  Pitts- 
burg, etc.,  R.  Co.  v.  Llghthelser,  168 
Ind.  438,  78  NB  1033;  Louisville,  etc, 
R.  Co.  V.  Miller,  141  Ind.  533,  37  NE 
343. 

Iowa. — Scott  v.  Chicago,  etc..  R. 
Co..  160  Iowa  306.  141  NW  1065; 
caark  y.  Van  Vleck.  135  Iowa  194, 
112  NW  648;  Patton  v.  Sanborn,  133 
Iowa  650,  110  NW  1032;  Knott  v. 
Peterson,  126  Iowa  404,  101  NW  173: 
Stomne  v.  Hanford  Produce  Co..  108 


Iowa  137,  78  NW  841;  Blair  v.  Madi- 
son County,  81  Iowa  313,  46  NW 
1093;  Knapp  v.  Sioux  City,  etc.  R. 
Co..  71  Iowa  41,  32  NW  18;  McDonald 
v.  Chicago,  etc.,  R.  Co..  26  Iowa  124, 
96  AmD  114. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Campbell,  122  SW  848;  Louisville 
Bolt.  etc..  Co.  V.  Hart.  122  Ky.  731, 
92  SW  951,  29  KyL  310;  Illinois  Cent. 
R.  Co.  V.  Morris,  90  SW  979,  28  KyL 
956;  Greer  v.  Louisville,  etc.,  R.  Co., 
94  Ky.  169,  21  SW  649,  14  KyL  876. 
42   AmSR  345. 

Mass. — Banks  v.  Braman.  196  Mass. 
97.  80  NE  799. 

Mich.— Bilakos  v.  Kelley,  166  NW 
892;  Kethledge  v.  Petoskey.  166  NW 
788;  folman  v.  Alberts,  192  Mich. 
366,  158  NW  886;  Ranta  v.  Newport 
Mln.  Co.,  ISO  Mich,  469  147  NW  609; 
Haney  v.  Plnckney,  165  Mich.  666, 
119  NW  1099;  Haines  v.  Lake  Shore, 
etc.  R.  Co..  129  Mich.  476,  89  NW 
349;  Foster  v.  Bellaire.  127  Mich.  13. 
86  NW  383;  Mott  v.  Detroit,  etc.,  R. 
Co.,  120  Mich.  127,  79  NW  3. 

Nebr. — O'Dell  V  Stewart,  .96  Nebr. 
147,  147  NW  121;  Macrill  v.  Harting- 
ton,  93  Nebr.  670.  141  tiW  825;  How- 
ard V.  McCabe,  79  Nebr.  42,  112  NW 
305;  Friend  v.  Ingersoll,  39  Nebr. 
717,  68  NW  281;  Lincoln  v.  Smith,  28 
Nebr.  762,  46  NW  71. 

Okl. — Shawnee  v.  Slankard,  39  OkL 
1S3,  116  P  803. 

Pa. — Campbell  ▼.  Tork.  172  Pa.  205. 
38  A  879;  Bundle -v.  Slate  Belt  Elec- 
tric St.  R.  Co..  33  Fa.,Super.  233. 

R.  I. — Oliver  V.  Pettaconsett 
Constr.  Co..  36  R.  I.  477.  90  A  764. 
See  MacGregor  v.  Rhode  Island  Co., 
27  R.  I.  85.  60  A  761  (holding  the  ad- 
mission of  mortality  tables  errone- 
ous in  the  absence  of  averment  or 
proof  of  permanency  of  injury). 

8.  C. — Hyland  v.  Southern  Bell  TeL,- 
etc,  Co..  70  S.  C.  316,  49  SE  879. 

S.  D. — Tenney  v.  Rapid  City.  17 
S.  D.  283,  96  NW  96. 

Tenn. — Louisville,  etc.  R.  Co.  v. 
Hunter.  4  Tenn.  (^iv.  A.  465. 

Va. — Virginia,  etc.  R.  Co.  v.  Bailey, 
103  Va.  206^  49  SE  83. 

Wash. — Richardson  v.  Spokane,  67 
Wash.  621,  629,  122  P  330  Celt  Cyc]; 
Duskey  v.  Green  Lake  Shingle  Co.,  61 
Wash.  145,  98  P  99;  Suell  v.  Jones,  49 
Wash.  582,  96  P  4;  Hodd  v.  Tacoma, 
46  Wash.  436,  88  P  842;  Brown  v. 
Blaine,  41  Wash.  287,  83  P  310. 

Alta. — Jackson  v.  Canadian  Pac.  R. 
Co.,  9  AlU.  L.  137,  24  DomLR  380,  31 
WestLR  726.  8  WestWkly  1043'  tapp 
dtsm  62  Can.  S.  a  281.  9  WestWkly 
649]. 

[a]  ninatistfoaaw— (1)  Where 
plaintiff's  evidence  Indicated  that  he 
was  permanently  crippled  and  dis- 
abled, and  that  while  his  injury  had 
Improved,  and  would  probably  con- 
tinue to  Improve,  his  ankle  w.is  per- 
manently weakened  and  his  capacity 
to  labor  permanently  impaired,  the 
court  did  not  err  In  admitting  life 
tables  to  show  plaintiff's  expectancy. 
Louisville,  etc.,  R.  Co.  v.  Campbell. 
(Ky.)  122  SW  848.  (2)  Where  a 
physician,  as  a  specialist,  te.itifled 
that  permanency  was  a  "possibility," 
and  "not  a  reasonable  certainty." 
mortality  tables  were  properly 
stricken  from  the  evidence.  Kethledge 
V.  Petoskey.  (Mich.)  165  NW  788. 

[bl  AppUo»tlon  of  mlsa— In  case 
of  permanent  personal  injuries,  mor- 
tality tables  are  admissible,  although 
plaintiff  is  a  negro,  born  in  slavery, 
and  having  no  very  definite  knowl- 
edge of  his  age.  Suell  v.  Jones,  49 
Wash.  682,  96  P  4. 

[c]  Hi  OaorglA  (1)  it  has  been 
held  that,  on  the  trial  of  an  action 
for  personal  injuries  alleged  to  be 
permanent,  mortality  tables  are  not 
proper  evidence  and  instructions  as 
to  their  use  are  inappropriate  un- 
less there  is  some  evidence  as  to  the 


value  of  plaintiffs  services  or  -capac- 
ity to  earn  money.  Atlanta,  etc,  R. 
Co.  V.  Gardner,  122  Ga.  82,  49  SE 
818;  Macon,  etc.,  'R.  Ck>.  v.  Moore, 
99  Ga.  229,  25  SE  460.  (2)  Subject  to 
this  qualification,  where  the  injuries 
are  shown  to  be  permanent,  mortal- 
ity tables  are  admissible  in  evidence 
under  the  general  rule.  Collins  Park, 
etc.,  R.  Co.  v.  Ware,  112  Ga.  663,  37 
SE  975;  Savannah,  etc.,  R.  Co.  v. 
Austin,  104  Ga.  614,  SO  SE  770;  Co- 
lumbus v.  Sims,  94  Ga.  483,  20  SE 
332;  Northeastern  R.  Co.  v.  Chand- 
ler, 84  Ga.  37,  10  SE  686:  Powell  v. 
Augusta,  etc,  R.  Co.,  77  Ga.  192, 
3  SB  767;  Atlanta,  etc..  R.  Co.  v. 
Johnson,  66  Ga.  259:  Central  R.  C^o. 
V.  Richards,  62  Ga.  306. 

[d]  m  T«SM  (1)  the  weight  of 
authority  is  that  subh  evidence  Is 
admissible  where  the  injury  is  shown 
to  be  permanent  (Gulf,  etc.,  R.  Co.  v. 
Mangham.  95  Tex.  413.  67  SW  765; 
Galveston,  etc.,  R.  Co.  v.  Cooper,  85 
Tex.  431,  21  SW  678;  Texas  Mexican 
R.  Co.  V.  Douglass,  69  Tex.  694,  7 
SW  77;  Missouri,  etc.,  R.  Co.  v. 
Graham,  (Civ.  A.)  168  SW  55;  North 
Texas  Constr.  Co.  v.  Crawford,  39 
Tex.  Civ.  A.  66,  87  SW  223;  Interna- 
tional, etc,  R.  C!o.  V.  Brandon,  87 
Tex.  Civ.  A.  371,  84  SW  272;  Inter- 
national, etc.,  R.  (>>.  V.  TIsdale,  36 
Tex.  Civ.  A,  174,  81  SW  347;  Texas, 
etc,  R.  Co.  V.  Kelly,  34  Tex.  Civ.  A. 
21,  80  SW  1073;  Southern  Kansas  R. 
Co.  V.  Sage,  (Civ.  A.)  80  SW  1038 
trev  on  other  grounds  98  Tex  438, 
84  SW  814];  Consumers'  Cotton  Oil 
Co.  V.  Jonte,  36  Tex.  Cly.  A.  18,  80 
SW  847;  International,  etc,  R.  Co.  v. 
Reeves,  35  Tex.  Civ.  A.  162,  79  SW 
1099;  Gulf,  etc.,  R.  Co.  v.  Cooper,  33 
Tex.  Civ.  A.  819,  77  SW  263;  San  An- 
tonio, etc.  R.  Co.  v.  Moore,  31  Tex. 
Civ.  A.  371,  72  SW  226;  Galveston, 
etc.,  R.  Co.  v.  Mortson,  31  Tex.  Civ. 
A.  142,  71  SW  770;  Galveston,  etc, 
R.  Co.  v.  Hubbard.  (Civ.  A.)  70  SW 
112;  Gulf.  etc..  R.  Co.  v.  Mangham.  29 
Tex.  Civ.  A.  486.  69  SW  80;  Missouri, 
etc..  R.  Co.  V.  Scarborough,  29  Tex. 
Civ.  A.  194.  68  SW  196;  Missouri, 
etc.,  R.  Co.  v.  St.  Clair,  21  Tex.  Civ. 
A.  845,  61  SW  666;  Missouri,  etc,  R. 
Co,  v.  McGlamory.  (Cnv.  A.)  34  SW 
350;  Missouri,  etc.,  R.  Co.  v.  Sim- 
mons, 12  Tex.  Ctv.  A.  600,  33  SW 
1096:  Galveston,  etc..  R.  Co.  v.  Coop- 
er. 2  Tex.  Civ.  A.  42,  20  SW  990), 
(2)  although  a  few  cases  have  held 
that  such  evidence  is  not  admissible 
unless  the  injury  has  resulted  In 
death  or  total  disability  (Texas 
Mexican  R.  Co.  v.  Douglass,  69  Tex. 
694,  7  SW  77;  Honey  Grove  v.  La- 
master.  (Civ.  A.)  50  SW  1053;  St. 
Louis,  etc.,  R.  Co.  V.  Nelson,  20  Tex. 
Civ.  A.  536,  49  SW  710).  (3)  For  ex- 
ample. It  was  held  that,  where  the 
Injury  was  to  plaintiff's  hand,  and 
his  ability  to  prosecute  his  business 
was  only  partially  affected  thereby, 
his  life  expectancy  could  not  be 
shown.  Honey  Grove  v.  Lamaater. 
(Cnv.  A.)    50   SW  1053. 

[e]  Biilllcl«nc7  of  prMlmlaary 
proof.— Ronn  v.  Des  Moines.  78  Iowa 
63.  42  NW  582;  Leach  v.  Detroit 
Electric  R.  Co..  126  Mich.  373.  84  NW 
316. 

[f]  Svldenc*  held  la»«fBo1»nt.— 
Snyder  v.  Great  Northern  R.  Co.,  88 
Wash.  49,  152  P  703. 

AdalMlMUfer  of  BMrtidltr  taWM 
gmiemaiy  see  Evidence  [17  (^c  422]. 

79.  Atchison,  etc.,  R.  CJo.  v. 
C%ance,  67  Kan.  40,  45  P  60. 

[a]  ninatistton. — Where  plaintiff, 
in  an  action  for  damages  sustained 
from  personal  .Injuries,  dies  before 
the  trial  from  a  cause  other  than 
such  Injuries,  and  the  action  Is  re- 
vived in  the  name  of  his  personal 
reprejanfative,  damages  for  the  per- 
manent deprivation  of  health  and  of 
the  capacity  to  work  and  enjoy  life 


For  bttovomasj,  darslopmants  and  ohuvM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  authority  to  the '  contrary ."  Where  the  perma- 
nency is  controverted,  the  mortality  tables  may  be 
admitted  to  be  considered  by  the  jury  in  case  they 
find  that  the  injury  is  permanent.*'  Direct  evidence 
as  to  plaintiff's  expectancy  of  life,  however,  is  hot 
essential,  but  the  jury  may  determine  such  fact  from 
their  o'wn  knowledge  and  from  the  proof  of  the  age, 
health,  and  habits  of  the  person  and  other  facts  be- 
fore them.*^  Mortality  tables  are  not  conclusive 
upon  a  question  of  expectancy,*'  and  the  jury  should 
be  so  instmeted.**  Mortality  tables  may  be  intro- 
duced, although  the  injury  is  such  as  to  have  short- 
ened plaintiff's  life.*'  In  some  jurisdictions,  how- 
ever, they  are  not  admissible,  where  there  is  no  ques- 
tion that  plainti^  was  not  in  average  physical  health 
and  vitality  at  the  time  of  the  injury,*'  although. 


when  there  is  a  dispute  as  to  the  previous  condition 
of  plaintiff,  they  may  be  admitted  for  use  in  case 
the  jury  shall  And  that  plaintiff  was  in  ordinary 
health.*'  In  other  jurisdictions  the  tables  are  ad- 
missible, although  plaintiff's  condition  and  health 
are  below  the  average,  if  the  jury  are  instructed 
to  consider  the  tables  as  qualified  by  the  evidence 
as  to  plaintiff 's  physical  condition.**  Further,  where 
plaintiff  is  engaged  in  a  peculiarly  hazardous  em- 
ployment, it  is  not  necessary  to  confine  the  jury  to 
a  consideration  ,of  his  expectancy  of  life  as  confined 
to  that  occupation,*^  particulaily  where  there  is  no 
evidence  that  he  intends  to  remain  in  such  occupa- 
tion permanently,**  but  the  jury  are  entitled  to  con- 
sider his  particular  occupation  in  connection  with 
the  other  facts  in  evidence.*'    In  estimating  future 


should  be  limited  to  the  period  be- 
tween the  injury  and  the  death.  At- 
chison, etc.,  R.  Co.  V.  Chance.  57  Kan. 
40.  45  P  60. 

[b]  Applloatton  of  ml*. — "Where 
the  injured  person  dies  from  other 
causes,  before  Judirment,  damages 
should  be  limited  to  the  space  oil  time 
between  the  date  of  the  Injury  and 
the  death."  Showen  v.  Metropoli- 
tan St.  R.  Co.,  191  Mo.  A.  292,  295, 
177  ST«r  791. 

SO.  Proctor  Coal  Co.  v.  Beaver,  151 
Ky.   839,  152  SW  965. 

ta]  XUnstrwtlon. — In  an  action  for 
damages  for  permanent  injuries  to  a 
servant,  tables  showing  the  expect- 
ancy of  life  of  such  servant  are  ad- 
missible, even  though  the  servant 
died  before  judgment,  and  the  action 
was  continued  by  his  administrator. 
Proctor  Coal  Co.  v.  Beaver,  151  Ky. 
839.  152  SW  965. 

81.  Richmond,  etc.,  R.  Co.  v.  Gar- 
ner, 91  Oa.  27.  16  SE  110;  Bla|r  v. 
Madison  County,  81  Iowa  313,  46  NW 
1093;  Wilkins  v.  Flint.  128  Mich. 
262.  87  NW  195. 

SB.  Ala. — Alabama  Great  Southern 
R.  Co.  v.  Taylor,  196  Ala.  37,  71  S 
676. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Bro- 
fan,  105  Ark.  633,  151  SW  699;  St. 
Louis,  etc.,  R.  Co.  v.  Glossup,  88  Ark. 
225,  114  SW  247. 

Oa. — ^Dalton  Excelsior  Co.  v. 
Keeble.  19  Ga.  A.  336,  91  SB  440; 
Moultrie  v.  Cook,  11  Ga.  A.  849,  75  SE 
991;  Southern  R.  Co.  v.  Petway,  7 
Ga.  A.  659,  67  SE  886. 

Me. — Haynes  v.  Waterville,  etc.,  St. 
R.  Co.,  101  Me.  335,  64  A  614. 

Mich. — Sterling  v.  Union  Carbide 
Co.,  142  Mich.  284,  105  NW  755. 

Minn. — Deisen  v. '  Chicago,  etc,  R. 
Co..  43  Minn.  454,  45  NW  864. 

Nebr, — South  Omaha  v.  SutlifEe,  72 
Nebr.  746,  101  NW  997. 

N.  D. — Rober  v.  Northern  Pac.  R. 
Co..  26  N.  D.  394.  415,  142  NW  22 
[quot  Cycl. 

Pa. — Foley  v.  Philadelphia  Rapid 
Transit  Co.,  240  Pa.  169,  87  A  289; 
Benson  V.  Altoona,  etc..  Electric  R. 
Co.,  228  Pa.  290,  77  A  492;  Amos  v. 
Delaware  River  Perry  Co.,  228  Pa. 
362    77  A  12. 

Tex. — Gainesville,  etc.,  R.  Co.  v. 
Lacy,  8«  Tex.  244,  24  SW  269;  Gulf, 
etc.,  R.  Co.  v.  Compton,  75  Tex.  667, 
13  SW  667;  Galveston,  etc.,  R.  Co.  v. 
Pascball,  41  Tex.  Civ.  A.  357,  92  SW 
446:  International,  etc.,  R.  Co.  v., 
Elkins,  (Civ.  A.)  54  SW  931;  Mis- 
souri, etc.,.  R.  Co.  v.  Rose,  19  Tex. 
Civ.  A.  470,  49  SW  133. 

[a1  nivatrattona^— (1)  Evidence 
of  the  age  of  plaintiff's  mother  is 
competent  for  the  purpose  of  show- 
ing his  expectancy  of  life.  Missouri, 
etc.,  R.  Co.  V.  Rose,  (Tex.  Civ.  A.)  49 
SW  133.  (2)  In  determining  the  ex- 
pectancy of  life  of  a  person  in- 
jured, the  age  at  which  the  last  two 
deceased  paternal  ancestors  died  is  a 
material  factor.  Haynes  v.  Water- 
ville, etc.,  St.  R.,  101  Me.  335,  64  A 
614.  (3)  In  an  action  for  Injuries  to 
a  child,  evidence  that  olalntift's  an- 
cestors "were  long-lived  was  admis- 


sible as  bearing  on  plalntUTs  expect- 
ancy. Sterling  v.  Union  Carbide  Co., 
142  Mich.  284,  105  NW  755. 

[b]  AppUo*tloii  of  nUa. — The  fact 
that  plaintiff  had  consumption  at  the 
date  of  the  trial  was  relevant  on  the 
question  of  his  life  expectancy.  Roth 
v.  Russell,  141  La.  581,  75  S  418. 

83.  Sledge  v,  Welton  Lumber  Co., 
140  N.  C.   459,   63   SE  295. 

84.  Ark. — Arkansas  Midland  R. 
Co.  V.  Grifflth,  68  Ark.  491,  39  SW 
650. 

Nebr. — Friend  v.  IngersoU,  39  Nebr. 
717.  58  NW  281. 

N.  C. — Sledge  v.  Welton  Lumber 
Co..   140  N.  C.    45»,   63   SE   295. 

Or. — Morrison  v.  McAtee,  23  Or. 
530,  32  P  400. 

Pa. — Brenlsholts  v.  Pennsylvania 
R.  Co.,  229  Pa.  88,  78  A  37;  Kerrigan 
v.  Pennsylvania  R.  Co.,  194  Pa.  98,  44 
A  1069;  Steinbrunner  v.  Pittsburg, 
etc.,  R.  Co.,  146  Pa.  504,  23  A  239,  28 
AmSR  806. 

"Courts  and  Juries  as  a  rule  give 
far  more  weight  to  this  testimony 
than  it  is  entitled  to;  they  are  apt 
to  supply  the  place  of  proof  of  ex- 
pectancy of  the  particular  life  by 
generalization  from  life  tables." 
Kerrigan  v.  Pennsylvania  R.  Co.,  194 
Pa.    98,   106,    44   A   1069. 

[a]  XUnstratloBa.— (1)  It  must  be 
clearly  brought  before  the  Jury  that, 
while  such  tables  are  admissible, 
they  are  not  conclusive,  upon  the 
expectancy  of  life,  but  that  they 
may  be  varied,  modified,  or  even  en- 
tirely contradicted  as  to  thC'vexpect- 
ancy  of  the  life  of  the  individual 
plaintiff  by  any  other  competent  evi- 
dence Introduced  on  the  subject,  such 
as  proof  that  plaintiff  was  unhealthy 
or  diseased  at  the  time  of  the  In- 
jury. Friend  v.  IngersoU,  39  Nebr. 
717,  68  NW  281.  (2)  The  jury  must 
be  Instructed  that  the  value  of  mor- 
tality tables  when  applied  .to  a  par- 
ticular case  will  depend  upon  other 
matters,  such  as  the  state  of  health 
of  the  person,  his  habits  of  life,  and 
his  social  surroundings.  Steinbrun- 
ner v.  Pittsburg,  etc.,  R.  Co.,  146 
Pa.  £04,  23  A  239.  28  AmSR  806. 

[b1  T.ttwtrtTig  the  jnzy  to  mortal- 
ity tablSB  and  nowhere  suggesting 
that  they  are  at  liberty  to  arrive  at 
a  result  Independently  thereof  la  er- 
roneous. Vlcksburg,  etc..  R.  Co.  v. 
Putnam,  118  U.  S.  545,  7  SCt  1.  30  L. 
ed.  257. 

85.  Scott  V.  Chicago,  etc.,  R.  Co., 
160  Iowa  306,  141  NW  1065;  Cubbage 
V.  Toungerman,  156  Iowa  39,  134  NW 
1074. 

"A  person  may  be  Injured  in  such 
a  way  as  to  not  shorten  life,  the  loss 
of  a  finger  for  instance.  On  the 
other  hand,  the  injuries  may  be  so 
serious  and  of  such  a  character  as  to 
riecessarily  shorten  life  materially. 
If  a  person  is  killed,  the  question 
would  be  how  long  such  person  would 
have  been  likely  to  live.  This  de- 
pends more  upon  his  prior  state  of 
health,  habits,  perils  of  employment, 
and  other  circumstances  surrounding 
his  own  life  than  it  does  upon  the 
average    expectancy    of    other    lives. 


based  upon  mortality  tables.  The 
tables  are  not  to  be  accepted  as  es- 
tablishing the  expectancy  of  the  In- 
jured party,  but  only  as  an  aid  in  ar- 
riving at  what  that  expectancy  might 
be.  In  view  of  all  the  conditions  sur- 
rounding the  particular  life  in  ques- 
tion, after,  as  well  as  before,  the 
Injury.  In  a  death  case,  as  sug- 
gested, or '  if  the  injury  is  such  as 
to  not  shorten  life,  and  the  person 
was  In  good  health,  of  good  habits, 
etc.,  the  life  tables  would  be  help-' 
ful.  But  if  a  person's  hurts  ar^  of 
such  a  character  as  to  shorten  life, 
and  he  is  still  living  at  the  time  or 
the  trial,'  the  question  is,  How  lonr 
will  he  live  in  his  injured  conditlonT 
In  such  a  case  the  life  tables  would 
not  be  so  helpful,  and  would  perhaps 
be  of  little,  if  any,  value,  but  this 
would  not  be  a  reason  for  not  admit- 
ting them  in  evidence."  Scott  v. 
Chicago,  etc.,  R.  Co.,  160  Iowa  806. 
314,  141  NW  1066, 

86.  Norrls  v.  Detroit  United  R. 
Co..  193  Mich.  678,  160  NW  674.  See 
Colbert  v.  Rhode  Island  Co.,  (B.  L) 
67  A  446  (holding  that  life  tables 
are  not  admissible  in  an  action  for 
injury  to  a  person  who  is  abnormal 
or  has  an  Incurable  disease). 

Cal  ninatnMtoa.— Where  plaintiff 
admitted  having  a  weak  heart 
caused  by  a  goiter  before  the  acci- 
dent, the  admission  of  mortality 
tables  was  reversible  error.  Norris 
v.  Detroit  United  R.  Co.,  193  Mich. 
578,  160  NW  574.  See  Denman  v. 
Johnston,  85  Mich.  387,  48  NW  566 
(holding  that  the  tables  furnish  no 
basis  of  expectancy  of  life  of  a 
person  who  prior  to  the  injury  was 
shown  to  have  been  in  an  unhealthy 
condition,  but  that  expert  evidence 
would  be  required  to  show  what 
plaintiff's  expectancy  would  be,  tak- 
ing into  consideration  his  ailments 
and  the  effect  they  would  probably 
have  to  shorten  his  expectancy). 

87.  Norrls  v.  Detroit  United  R. 
Co.,  193  Mich.  678,  160  NW  574. 

8S.  Arkansas  Midland  R.  Co.  v. 
Grifflth,  63  Ark.  491.  39  SW  560;  Cub- 
bage V.  Toungerman,  155  Iowa  39,  134 
NW  1074.  See  Roenfranz  v.  Chicago, 
etc.,  R.  Co.,  HO  Iowa  33,  116  NW  714 
(holding  Instructions  sufficient) ; 
Pecos,  etc.,  R.  Co.  v.  Williams,  84 
Tex.  Civ.  A.  100,  78  SW  5  (holding 
that  the  objection  as  to  the  health 
of  plaintiff  went  to  the  weight  and 
not  to  the  admissibility  of  mortality 
tables,  and  that  it  would  be  as- 
sumed that  in  the  absenoe  of  a  con- 
trary showing  the  Jury  gave  the 
proper  effect  to  the  evidence). 

89.  Louisville,  etc.,  R.  Co.  v.  Gor- 
don, 72  SW  311,  24  KyL  1819.  See 
Birmingham  Mineral  R.  Co.  v.  Wll- 
mer,  97  Ala.  165.  11  S  886  (holding 
that  mortality  tables  may  be  re- 
ceived in  evidence,  although  plaintiff 
is  engaged  in  a  more  hazardous  oc- 
cupation than  persons  with  reference 
to  whom  the  tables  were  compiled). 

90.  Louisville,  etc..  R.  Co.  v.  Gor- 
don. 72  SW  311.  24  KyL  1819. 

91. .  Louisville,  etc.,  R.  Co.  v.  Gor- 
don, 72  SW  311,  24  KyL  1819. 
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erements  of  damage,  such  as  for  mental  and  physi- 
c&l  pain  and  sunering,  medieal  expenses  and  the 
like,  plaintiff's  condition  as  it  exists  after  the  injoi^ 
and  not  as  it  was  before  the  injury  should  be  con- 
sidered,*' and  in  the  use  of  mortality  tables  plain- 
tiff's age  at  the  time  of  the  trial  should  be  taken,^* 
and  in  some  cases  a  similar  rule  has  apparently 
been  adopted  as  to-  an  award  for  diminished  earn- 
ing capacity."*  However,  the  better  rule  would  ap- 
pear to  be  that,  in  the  case'  of  an  award  for  dimin- 
ished earning  capiacity,  plaintiff's  expectancy  of  life 
should  be  considered  as  it  was  immediately  before 
the  injury  complained  of ."^  The  life  expectancy  of  a 
person  older  than  plaintiff  may  be  shown,  where  it  is 
not  shown  that  it  is  greater  than  plaintiff's  expect- 
ancy.'* 

Mathematical  computation.  The  amount  of  recov- 
ery cannot  be  reduced  to  a  mere  matter  of  mathe- 
matical computation,*'  hence  it  cannot  be  measured 
by  taking  a  sum  the  interest  on  which  would  pro- 


duce the  amount  previously  earned  by  plaintiff," 
nor  do  rules,  to  be  derived  from  stantbo'd  life  and 
annuity  tables,  furnish  an  absolute  guide  for  the 
discretion  of  the  jury.** 

Frosent  yaliia.  An  award  for  prospective  damages 
is  similar  to  a  payment  in  advance,  and  in  fixing  the 
sum  the  amount  should  be  reduced  to  its  present 
worth.^ 

Bnles  applicable  in  case  of  death  are  inapplicable 
where  the  injuries  are  not  fatal.' 

Expanse  of  cure.  The  cost  of  a  surgical  opera- 
tion which  might  relieve  plaintiff's  Condition  re- 
sulting from  the  injury  cannot  be  considered  as 
bearing  upon  the  measure  of  damages.* 

[$  182]  (S)  .Injnries  to  Personal  Property — 
(a)  Total  IiiMS  or  Destruction.*  The  measure  of 
damages  for  the  loss  or  destruction  of  personal  prop- 
erty is,  as  a  general  rule,  its  reasonable  value  at  the 
time  of  the  loss,'  and  under  the  rules  applicable  to 


appUoatton     of     na*. — In     a 

nremon's  Injury  action,  mor- 


[a) 
rallr«a,d  .     . 

tality  tables  K>vlns  the  life  expect 
ancjr  of  persons  tn  ordinary  occupa- 
tlona  were  admissible  to  show  plain- 
tiS's  life  expectancy,  notwlthstand- 
iBB  Ms  eztrahasardous  occupation; 
but  its  hasardous  nature  should  be 
considered  by  the  Jury  in  determln- 
inK  what  weight  to  ffive  to  the  life 
tables.  liOUlsvUIe,  etc.,  R.  Co.  v. 
lf<dUllen,   (Ky.)  119  8W  221. 

sa.  Soott  V.  ChtcaKO,  etc.,  R.  Co- 
ISO  Iowa  806,  141  NW  10<&:  Hughes 
T.  Chlcagw,  etc.,  R.  Co..  150  Iowa  2t2, 
129  NW  96<;  Canfleld  v.  Chicago,  etc, 
R.  Co.,  142  Iowa  $58.  121  NW  186; 
Webb  T.  Omaha,  etc.,  R.  Co.,  (Nebr.) 
164  NW  S64. 

"Counsel  say  that  plaintiff's  ez- 
peetancy  of  life  is  nearly  forty-three 
years,  and  they  base  their  argument 
In  support  of  the  verdict,  on  this 
proposition.  As  to  the  pecuniary  in- 
jury to  his  estate,  this  is  doubtless 
permissible,  but  in  estimating  his 
future  suffering  and  the  expenses  he 
will  be  to,  and  all  other  matters 
which  have  to  do  with  prospective 
damages,  it  is  perfectly  manifest  the 
lite  tables  can  not  be  accepted  as  a 
basis.  The  statistics  from  which 
these  were  compiled  were  not  based 
upon  the  experience  of  men  crippled 
as  plaintiff  is,  but  upon  men  in 
health,  or,  at  least,  upon  men  who 
were  not  Injured  as  plaintiff  was, 
and  they  afford  no  criterion  whatever 
as  to  plaintiff's  expectancy  of  life." 
Canfleld  v.  Chicago,  etc.,  R.  Co.,  142 
Iowa  668,  672.  121- NW  186. 

98.  Scott  v.  Chicago,  etc.,  R.  Co., 
160  Iowa  308,  141  NW  1065.  See 
Howell  v.  Lansing  City  Electric  R. 
Co.,  136  Mich.  432,  99  NW  406  (hold- 
ing that  expectancy  should  be  taken 
as  of  the  time  of  trial). 

M.  Hughes  V.  Chicago,  etc.,  R. 
Co.,  160  Iowa  232.  129  NW  956. 

95.  Prairie  Creek  Coal  Mln.  Co.  v. 
KIttrell,  106  Ark.  138.  153  SW  89; 
Webb  V.  Omaha,  etc.,  R.  Co.,  (Nebr.) 
164  NW  564;  Galveston,  etc..  R.  Co. 
T.  Miller,  (Tex.  Civ.  A.)  191  SW  374. 
See  C:!anfleld  v.  Chicago,  etc.,  R.,  142 
Iowa  -658,  121  NW  186  (where  the 
court  intimated  that  this  was  a  cor- 
rect rule,  but  held  that  it  was  inap- 
plicable to  an  instruction  as  to  future 
suffering  m\&  expenses). 

90.  Northern  Pac.  R.  Co.  v.  Cher- 
venak,  203  Fed.  884.  122  CCA  178. 

97.  Hackett  v.  Wisconsin  Cent.  R. 
Co.,  141  Wis.  484,  124  NW  1018: 
Crouae  y.  Chicago,  etc.,  R.  Co.,  102 
Wis.  196.  78  NW  446.  778. 

98.  Miller  v.  Wilkins,  209  Fed. 
S82.  126  CCA  404;  Houston  R.  Co.  v. 
Willie,   53  Tex.   318.   37  AmR  756. 

99.  Vlcksburg,  etc..  R.  Co.  v.  Put- 
nam, 118  U.  S.  546,  7  set  1,  30  L.  ed. 
267. 

1.    St.   IjOuIs,   etc.,   R.   Co.    v.   Hc- 


Mlchael,  115  Ark.  101,  171  SW  116; 
Morrisey  v.  Hughes,  65  Vt.  66S,  27  A 
205.  But  compare  Chesapeake,  eta, 
R.  Co.  V.  Kornhoff,  \61  Ky.  863,  180 
SW  523  (holding  the  refusal  of  the 
court  to  instruct  that  damages  for 
permanent  Injuries  should  be  an 
amount  which,  if  placed  at  interest, 
would  be  wholly  consumed  by  the 
time  for  which  damages  were  given 
should  cease,  not  error). 

>i— at  wortb  of  awsM  (or  ia- 
palrM  •unlnn  see  infra  (  196. 

S.  Birmingham  R.,  etc.,  (>i.  v. 
Wright,  153  Ala.  99,  44  S  1037. 

a,  Maroney  v.  Minneapolis,  etc.,  R. 
Co.,  123  Hlnn.  480.  144  NW  149,  49 
LRANS  756. 

4.  MMMnr*  of  OamarM  for  ooBr 
▼•(■Ian  see  Trover  and  Conversion 
[38  Cyc   2088]. 

Klgliaat  Intarmedlsta  valnai 
Generally  see  Trover  and  (Jonversion 

[38  Cyc  2096]. 
Of  corporate  stock  see  Corporations. 

B.  U.  S.— Ft.  Pitt  Gas  (3o.  v. 
EvansvlUe  Contract  Co.,  12S  Fed.  68, 
59  CCA  281. 

Ala. — Southern  R.  Co.  v.  Jenea 
(>>tton  Co.,  167  AU.  576,  52  B  899: 
Southern  Hardirare,  etc,  Co.  v. 
Standard  Bqaipment  Co..  158  Ala. 
596,  48  S  357;  FaU  V.  Presley,  50  Ala. 
342 

c'olo.r— Bourke  v.  Whiting,  19  (3olo. 
1.  34  P  172. 

Conn. — Parrott  v.  Housatonlc  R. 
Co.,  47  Conn.  576. 

Del.— Cecil  v.  Mundy,  28  Del.  291, 
92  A  850. 

Qa. — Watson  v.  Loughran,  112  Ga. 
837,  38  SE  82;  Atlantic  Coast  Line  R. 
Co.  V.  McElmurray,  14  Ga.  A.  196,  201, 
80  SB  680. 

Ida. — McGuIre  v.  Post  Falls  Lum- 
ber, etc.,  Co..  23  Ida.  60S,  609,  131  P 
6B4   [clt  Cyc]. 

Til. — Chicago,  etc.,  R.  Co.  v.  Oit- 
chell,  96  111.   A.   1. 

Iowa. — Wilbur  v.  Buckingham.  153 
Iowa  194.  132  NW  960.  AnnCasl913B 
210;  Johnson  v.  Chicago,  etc.  R.  Co., 
77  Iowa  666.  42  NW  512. 

Ky.— Paris  v.  Baldwin,  169  Ky.  802, 
185  SW  144;  Southern  R.  Co.  v.  Ken- 
tucky Grocery  Co.,  166  Ky.  94,  178 
SW  1182;  Bronson  v.  Green,  2  Duv. 
234. 

Md. — Western  Maryland  R.  Co.  v. 
Martin.  110  Md.  654,  73  A  267;  Balti- 
more Third  Nat.  Bank  v.  Boyd,  44  Md. 
47.  22  AmR  36. 

Mass. — Parsons  v.  Pettingell.  11  Al- 
len 507;  Barnard  v.  Poor,  21  Pick. 
378. 

Mo. — ^Wilson  v.  Drumrtte,  24  Mo. 
304;  S.  W.  Noggle  Wholesale,  ete., 
Co.  v.  Sellers,  etc..  Rooting  Co.,  (A.) 
183  SW  669;  Carter  v.  Wabash  R. 
Co..  128  Mo.  A.  57,  106  SW  611. 

N.  T. — Price  v.  Keyes,  1  Hun  177 
[rev  on  other  grounds  62  N.  T.  378]; 
Roffmann  v.   Third  Ave.   R.  Co.,   167 


NTS  877. 

N.  C. — Hart  v.  Atlantic  Coast  Lttae 
R.  Co.,  144  N.  C.  91,  92,  56  SE  559 
[clt  Cyc];  Rlpney  v.  Miller,  46  N.  C. 
479.  62  AmD  177. 

N.  D. — ^McOilvra  v.  Minneapolis, 
etc,  R.  Co.,  S5  N.  D.  276,  159  NW 
854. 

Oh. — (Cleveland,  etc,  R.  Co.  v.  Mc- 
Kelvey,  12  Oh.  Clr.  Ct  426.  6  Oh.  Clr. 
Dec.  561. 

Okl. — Kansas  City  Southern  R.  Co. 
V.  Hurley,  160  P  910;  O.  K.  Transfer, 
etc.,  Co.  V.  Neill,  159  P  272;  Chicaso. 
etc.,  R.  Co.  V.  Oalvln,  168  P  1159; 
Wichita  Falls,  etc.,  R.  Co.  v.  Oant. 
166  P  672. 

Or. — Strang  v.  Oregon-Washington 
R.,  etc,  Co.,  83  Or.  644,  163  P  1181; 
Prettyman  v.  Oregon  R.,  etc.,  Co.,  13 
Or.  "341,  10  P  634. 

Pa. — Young  v.  Watters,  6  Pa.  Co. 
127. 

Porto  Rico. — ^Femandes  v.  Valdes. 
4  Porto  Rico  Fed.  48. 

S.  C. — Bailey  v.  Jeffords,  '29  8.  C.  L. 
271;  Richardson  v.  Dukes,  15  8.  CX  L. 
166. 

Tenn. — ^Burke  v.  Louisville,  etc.  R. 
Co.,  7  Helsk.  451,  19  AmR  618;  Polk 
v.  Fancher,  1  Head  336. 

Tex. — Missouri,  etc.,  R.  Co.  v.  De- 
ment, (Civ.  A.i  lie  SW  635;  St. 
Louis,  etc.,  R.  Co.  V.  Green,  44  Tex. 
Civ.  A.  13.  97  SW  531;  Lackey  v. 
Campbell.  (Civ.  A.)  54  SW  46;  Dallas 
V.  Allen,  (Civ.  A.)  40  SW  324;  San 
Antonio  St.  R.  Co.  v.  Wray,  (Civ.  A.) 
37  SW  461;  Galve.ston,  etc,  R.  Co.  v. 
Matula,  19  SW  376:  Gulf,  etc.  R. 
Co.  V.  Johnson,  (Civ.  A.)  25  S'W 
1016;  Galveston,  etc.,  R.  <3o.  v. 
Rheimer.  (dv.  A.)  26  SW  971;  Texas, 
etc.,  R.  Co.  v.  Land,  3  Tex.  A.  Civ. 
Cas.  i  50;  Ft.  Worth,  etc..  R.  Co.  v. 
Scott.  2  Tex.  A.  Civ.  Cas.  |  140; 
Texas,  etc.,  R.  Co.  v.  Williams,  1  Tex. 
A.  Civ.  Cas.  f  249. 

Va. — Sims  v.  Tyrer,  96  Va.  14.  30 
SB  443;  Reynold  v.  Waller,  1  Wash. 
(1   Va.)   164. 

Wis. — Allen  v.  Chicago,  etc.,  R.  Co.. 
145  Wis.  263.  129  NW  1094. 

"The  market  value  of  the  property 
destroyed,  with  Interest  from  the 
time  the  cause  of  action  arose,  and 
such  actual  expenses  as  the  plain- 
tiffs were  required  to  incur."  At- 
lantic Coast  Line  R.  Co.  v.  HcBI- 
murray,   supra. 

[a]  AvplloatlAaa  of  rta«<— (1)  In 
a  suit  wherein  complainant  sought 
damages  for  the  loss  of  cotton,  it  is 
immaterial  whether  complainant 
actually  bought  other  cotton  to  sup- 
ply its  place  so  as  to  fulfill  a  con- 
tract with  a  purchaser,  since  it  is 
entitled  In  any  event  to  damages  to 
the  amount  that  it  would  cost  to 
supply  the  mlasing  cotton.  Gulf 
Compress  Co.  v.  Jones  Cotton  Co.,  172 
Ala.  646,  65  S  206.  (2)  WWere  hay  is 
destroyed  by  a  prairie  fire,  the  owner 


For  laitc  tmmtm,  aoralopaMitts  and  ehaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  recovery  of  interest  generally,'  interest  from  the 
time  the  cause  of  action  accmed  may  in  some  ju- 
risdictions be  included.' 

[$  183]  (b)  Injuries  Short  of  Lobs  or  Destrac- 
tion.  The  measure  of  damages  for  an  injury  to  per- 
sonal property  which  has  not  been  entirely  destroyed 
is  the  difference  between  its  value  at  the  place  im- 
mediately before  and  immediately  after  the  injnry.' 
Where  personal  property  has  been  wrongfully  seized 


by  a  public  oflScar  acting  in  good  faith,  the  measurei 
of  damages  is  the  difference  in  value  of  the  prop- 
erty at  the  time  and  place  where  seized  and  the 
time  and  place  where  returned  to  the  possession  of 
plaintiffs."  According  to  some  authorities,  however, 
it  is  the  amount  required  to  restore  the  property 
to  its  previous  condition,'"  or  the  cost  of  repairing 
together  with  the  value  of  the  use  of  the  property 
during  the  time  that  it  would  take  to  repair  it,''  or 


is  entitled  to  recover  ita  reasonable 
value  where  and  when  destroyed,  and 
for  the  uses  to  which  It  could  be 
reasonably  applied.  McQllvra  v.  Min- 
neapolis, etc.,  R.  Co.,  35  N.  D.  275, 
159    NW  854. 

lb]  Jturt  oompMiaatloa  In  monay 
for  th*  motwd  Umw  miatalBed  is  the 
basic  principle  for  asBessIng  damages 
to  personal  property.  Indianapolis, 
etc.  Tract.  Co.  v.  Sherry,  (Ind.  A.) 
116    NB  5»4    (automobile). 

8.     See  supra  i  146. 

7.  Atlantic  Coast  Line  R.  Co.  v. 
McEamurray,  14  Ga.  A.  196,  80  S£l 
680;  Oalveston,  etc.,  R.  Co.  v.  Levy, 
45  Tex.  Civ.  A.  873,  100  SW  195; 
San  Antonia,  etc.,  R.  Co.  v.  Wray, 
(Tex.  Civ.  A.)   37  SW  461. 

8.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Geldin,  238  Fed.  14,  151  CCA  90,  LRA 
1917C  983. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Sprasue,  196  Ala.  148,  72  S  96;  Welch 
V.  Bvans  Bros.  Constr.  Co.,  189  Ala. 
648.  66  S  517;  Kooaa  v.  Warten,  168 
Ala.  496,  48  S  544;  Louisville,  etc.,  R. 
Co.  V.  Mertx,  149  Ala.  661,  43  S  7; 
Krebs  Mfg.  Co.  v.  Brown,  108  Ala. 
508,  18  S  669,  54  AmSR  188;  Young 
V.  Cureton,  87  Ala.  727,  6  S  352;  Bal- 
lenger  v.  Shumate,  10  Ala.  A.  329,  65 
S  416. 

ArK. — Qeneral  Fire  Extinguisher 
Co.  v.  Beal-Doyle  Dry  Goods  Co.,  110 
Arlc  4»,  160  SW  889,  AnnCasl915D 
791;  Hot  Springs  R.  Co.  v.  Tyler,  36 
Ark.  205. 

Cal. — Klncald  v.  Dunn,  26  Cal.  A. 
688.   148  P  236.     ■ 

Conn. — Cadwell  v.  Canton,  81  Conn. 
288,   70  A  1025. 

Del. — Garrett  v.  People's  R.  Co.,  22 
Del.   29,  64  A  254. 

Ga. — Central  of  Georgia  R.  Co.  V. 
Slstrunk.  16  Ga.  A.  683,  85  SB  954. 

111. — Latham  v.  Cleveland,  etc.,  R. 
Co.,  164  111.  A.  559;  Crossen  v.  Chi- 
cago, etc,  Electric  R.  Co.,  155  111.  A. 
42. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Brown,  157  Ind.  544,  60  NB.  346. 

Kan. — Monroe  v.  Lattin,  25  Kan. 
351. 

Ky. — ^Adams  v.  Sengel,  177  Ky.  535, 
197  SW  974;  Paris  v.  Batdwljn,  169 
Ky.  802,  185  SW  144;  Cincinnati,  etc., 
R.  Co.  V.  Sweeney,  166  Ky.  360,  179 
SW  214:  Southern  R.  Co.  v.  Kentucky 
Grocery  Co.,  166  Ky.  94,  178  SW 
1162;  Weil  v.  Hagan,  161  Ky.  292, 
170  SW  618;  LouisvlHe,  etc.,  R.  Co. 
V.  Schweitzer,  11  KyL  310. 

Mass. — Stone  v.  Codman,  15  Pick. 
297. 

Mo. — Gllwee  v.  Pabst  Brewing  Co., 
195  Mo.  A.  487,  193  SW  886;  S.  W. 
Noggle  Wholesale,  etc.,  Co.  v.  Sel- 
lers, etc..  Roofing  Co.,  <A.)  183  SW 
659. 

Nebr. — ^Reed  v.  Chicago,  etc.)  R. 
Co..  98  Nebr.  19.  151  NW  936;  Hespen 
v.  Union  Pac.  R.  Co.,  82  Nebr.  495. 
118  NW  98)  McCook  V.  McAdams.  76 
Nebr.  1,  106  NW  988,  110  NW  1005, 
114   NW  596. 

N.  J.-rHughes  v.  Wells,  81  N.  J.  L. 
339.   79  A  1035. 

N.  T. — ^Miller  v.  Levy,  104  NTS 
368;  Marcus  v.  Stein,  84  NTS  970. 

N.  C— Willis  V.  Branch,  94  N.  C. 
142. 

Pa. — Te»ger  v.  Winton  Motor  Car- 
riage Co.,  69  Pa.  Super.  506;  Price  v. 
Newell.  13  Pa.  Super.  628.  ~ 

Tex, — Pecos,  Citc,  R.  Co.  v.  Mc- 
Means.  (Civ.  A.)  188  SW  692;  Gal- 
veston, etc..  R.  C!o.  V.  Wallraven, 
(Civ.  A.)  160  SW  116:  Galveston,  etc., 
R.  Co.  V.  Levy,  45  Tex.  Civ.  A.  878, 


100  SW  195;  Houston  v,  Reichardt. 
(Civ.  A.)  86  SW  74. 

Wis. — Geudei-,  etc.,  Co.  v.  Milwau- 
kee, 147  Wis.  491,  133  NW  836;  Wade 
v.  Herndl,  127  Wis.  544,  107  NW  4,  5 
LRANB  855,  7  AnnCas  591. 

[a]  ApplloatlonB  of  nil*^-T.(I) 
Where  plaintlfT's  goods  were  injtlred 
by  the  act  of  a  contractor  in  leav- 
ing a  hole  In  tne  roof  of  the  build- 
ing in  which  they  were  open,  expos- 
ing them  to  rain,  the  owner  was  not 
entitled  to  recover  loss  of  croflts. 
Welch  V.  Evans  Bros.  Constr.  Co.,  189 
Ala.  548,  66  S  617.  (2)  In  a  suit  for 
Injury  to  realty  and  for  conversion 
of  personalty  trarsferred  therewith 
by  defendants  to  plainttlf.  It  Is  error 
to  permit  the  latter,  over  the  for- 
mer's objections,  to  show  the  entire 
damage  by  answering  a  question  call- 
ing for  the  ditCerence  In  value  of  the 
farm  before  and  after  the  Injury  and 
conversion.  Werger  v.  Steffens,  90 
Nebr.  51,  132  NW  719.  (3)  In  an 
action  for  damages  to  a  cloak  deliv- 
ered to  defendants  for  alterations, 
the  measure  of  damages  is  the  cost 
of  making  the  garment  suitable  for 
plaintiff  to  wear,  or  the  dKTerence  In 
the  value  in  its  present  condition  and 
wiiat  It  would  have  been  if  the 
proper  alterations  had  been  made. 
May  V.  Georger,  21  Misc.  622,  47 
NTS  1067.  (4)  The  measure  of  dam- 
ages for  negligence  in  dyeing  goods 
intended  for  sale  la  the  difference,  at 
the  time  of  delivery  ,of  the  dyed 
goods,  between  their  market  value  as 
dyed  and  the  market  value  of  the 
same  goods  ■klUtully  and  properly 
dyed.  Barretts,  etc..  Dyeing  Estab- 
lishment V.  Wharton,  101  tC  T.  681, 
4  NE  344  [rav  29  Hun  279].  (5)  The 
measure  of  damages  for  negligent 
injury  of  an  automobile  does  not  in- 
clude the  amount  paid  for  its  storage 
from  the  time  of  Its  injury  until  its 
owner  exchanged  it,  or  the  wages 
paid  his  chauffeur  during  such' period. 
Dillon  V.  Mundet,  146  NTS  975. 

Market  value  ordinarily  taken  as 
standard  see  Infra  {  197. 

9.  Bates  v.  Clark,  95  U.  S.  204,  24 
L.  ed.  471:  Palmer  v.  Augensteln,  18 
App.    (D.  C.)    511. 

[a]  Applloation  of  ml*. — T  h  e 
measure  of  plaintlfTs  damages  for 
loss  of  gbods  or  depreciation  In  value 
is  the  difference  between  the  market 
value  at  the  time  they  were  taken 
possession  of  under  a  chattel  mort- 
gage by  defendants  and  their  value 
at  the  time  they  were  placed  in  the 
hands  of  a  receiver.  Tootle  v.  Kent, 
12  Okl.   674,  73  P  310. 

10.  Southern  R.  Co.  v.  Reeder, 
152  Ala.  227,  44  S  699,  126  AmSR  23; 
Louisville,  etc.,  R.  Co.  v.  Merts,  149 
Ala.  661,  43  S  7;  Gilwee  v.  Pabst 
Brewing  Co.,  195  Mo.  A.  487.  193  SW 
886.  See  Murphy  v.  New  Tork  City 
R.  Co.,  58  Misc.  237,  108  NTS  1021 
(holding  that,  in  an  action  for  an 
injury  to  plaintiff's  automobile,  it 
was  Improper  to  admit  testimony  as 
to  the  cost  of  the  repairs,  other  than 
those  shown  to  be  due  to  the  acci- 
dent complained  of). 

[a]  AppUcMtlona  of  mla, — (1)  The 
measure  of  damage  is  not  what  It 
actually  cost  to  repair,  but  what  it 
would  reasonably  cost  to  put  the 
property  in  such  condition  as  it  was 
before,  or  the  difference  In  the  value 
of  the  property  before  and  after  the 
injury.  Louisville,  etc.,  R,  Co.  v. 
Mertz,  149  Ala.  56^,  43  B  7.  (2) 
Where  a  buggy  is  Injured  by  defects 
in  a  highway  for  which  a  city  is  lia- 


ble in  an  action  to  recover  therefor, 
plaintiff  can  prove  the  costs  of  re- 
pairs, the  amount  to  be  recovered  be- 
ing only  the  actual  cost  value  of  such 
necessary  repairs.  Overpeck  v.  Rapid 
City,  14  S,  D.  507,  8b  NW  900. 

[b]  By  Btatnts.^— Under  Civ.  Code 
i  3833,  the  measure  of  damages  for 
injuries  to  personal  property  Is  the 
difference  in  the  value  of  the  prop- 
erty Immediately  before  and  after 
the  Injury,  provided,  if  It  Is  capable 
of  repair  at  an  expense  less  than  its 
diminution  in  value,  the  damage  is 
limited  to  cost  of  repairs.  Klnoaid  v. 
Dunn,  26  Cal.  A.  686,  148  P  235. 

XI.  Ida. — McGuire  v.  Post  Falls 
Lumber,  etc,  Co.,  28  Ida.  608,  181 
P  664. 

111. — Swain  V.  Mehl,  200  III.  A.  496; 
Crossen  v.  Chicago,  etc,  EUectric  R. 
Co.,  155  la  A.  42;  Berry  v.  Camp- 
bell, 118  111.  A.  646.  See  Lawndale 
Steam  Dye  Works  v,  Chicago  Dally 
News  Cp.,  189  111.  A.  565;  Latham  v. 
Cleveland,  etc.,  R.  Co.,  164  III.  A. 
569. 

Ky. — Southern  R.  Co.  v.  Kentucky 
Grocery  Co.,  166  Ky.  94,  96,  178  SW 
1162. 

Mo. — QUwee  v.  Pabst  Brewing  Co., 
195  Mo.  A.  487,  193  SW  886. 

N.  T. — Jackson  Architectural  Iron 
Works  V.  Hurlbut,  158  N.  T.  34,  52 
NB  666,  70  AmSR  482  [aS  15  Misc. 
93,  36  NTS  808].  - 

Okl. — Weleetka  Light,  etc.,  Co.  v. 
Northrop,   42  Okl.  561,  140  P  1140. 

Tenn. — Perkins  v.  Brown,  132  Tenn. 
294,  177  SW  1168,  LRA1916F  723,  Ann 
Casl917A  124. 

See  Andries  v.  Everltt-Metagor- 
Flanders  Co.,  177  Mich.  110,  142  NW. 
1067  (holding  that,  in  an  action  for 
liiiinages  to  an  automobile,  testimony 
of  plaintiff  as  to  the  reasonable  value 
of  the  use  of  his  car  while  It  was  be- 
ing repaired  is  competent). 

"Where  an  Injury  to  personal  prop- 
erty does  not  effect  its  destruction, 
that  Is,  where  it  Is  susceptible  of  re-- 
pair,  the  measure  of  damages  is  the 
difference  between  the  reasonable 
market  value  of  the  property  Imme- 
diately before  the  injury  at  the  place 
thereof,  and  its  reasonable  market 
value  immediately  after  the  injury 
at  the  place  thereof.  Evidence  of  the 
reasonable  value  of  such  repairs 
made  necessary  by  the  Injury,  as 
were  required  to  place  the  property 
In  usable  condition,  as  well  as  evi- 
dence of  Its  reasonable  market  value 
when  repaired.  Is  competent  as  bear- 
ing on  the  reasonable  market  value 
of  the  machine  Immediately  after  the 
Injury.  But  if  the  property  should 
be  rendered-by  reason  of  the  repairs, 
more  valuable  than  it  was  before  the 
Injury,  then  of  course  the  full  ex- 
penditure for  repairs  should  not  be 
at  the  expense  of  the  defendant.  On 
the  other  hand.  If  by  reason  of  the 
Injury  the  property  has  been  ren- 
dered incapable  of  being  made,  by  re- 
pairing It,  as  valuable  as  It  was  im- 
mediately before  the  injury,  the 
plaintiff  should  not  be  required  to 
lose  this  deterioration."  Southern  R. 
Co.  v.  Kentucky  Grocery  Co.,  supra. 

[a]  ApnUoattona  of  mlai— (1) 
Where  plaintiff's  wagon  wHs  wrecked 
in  a  collision  with  a  street  car,  plain- 
tiff was  entitled  to  recover.  In  addi- 
tion to  the  reasonable  cost  of  re- 
pairs, expenses  paid  in  removing  the 
remains  of  the  wagon  from  the  street 
and  storing  the  same  during  such 
time  as  arrangements  could  be  made 
for  repairs,  together  with  the  reason- 
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the  reasonable  cost  of  repairs.^^  Where  the  differ- 
ence in  the  value  of  the  article  before  and  after  the 
injury  will  not  afford  a  fair  measure  of  the  owner's 
real  loss,  a  different  standard  may  be  resorted  to,'° 
such  as  the'  fair  cost  of  repairs  made  necessary  by 
the  injury,  less  the  increased  value  of  the  repaired 
article,  if  any,  over  its  value  before  the  accident.'* 
However,  evidence  of  the  value  of  the  article  before 
and  fifter  the  accident  may  be  fairly  considered  with 
the  other  facts  in  the  case  from  which  the  amount 
of  plaintiff's  loss  may  be  determined.*"  The  amount 
awarded  must  be  less  than  the  value  pf  the  property 
before  it  was  injured." 

Double  recovery.  It  is  obvious  that  there  can- 
not be  a  recovery  for  both  the  difference'  in  the  mar- 
ket Value  of  the  property  before  and  aher  the  in- 
jury and  also  for  the  cost  of  restoration.*'  How- 
ever, where  the  owner  of  the  property  has  incurred 
expense  in  attempting  to  mitigate  the  damages,  he 
may  recover  the  amount  reasonably  expended,  in  ad- 
dition to  the  difference  in  the  value  of  the  property 
before  the  injury  and  its  value  after  such  expense 
was  incurred,**  together  with  the  damage  due  to  the 
loss  of  the  use  of  the  property  while  being  repaired 
without  unreasonable  delay." 

[$  184]  (c)  Detention  or  Deprivation  of  Use.- 
The  measure  of  damages  for  the  detention  of  per- 
sonal property  is  as  a  general  mle  the  value  of  its 


able  value  erf  the  use  of  the  wagon 
while  it  was  being  repaired.  Moore 
V.  Metropolitan  St.  R.  Co.,  84  App. 
Div.  613,  82  NTS  778.  (2)  Measure 
of  damages  for  loss  of  the  use  for 
pleasure  of  an  automobile  will  b^ 
based  on  the  rental  value  for  the 
total  time  detained  and  not  on  a  dally 
or  weekly  rental  value.  Perkins  v. 
Brown,  1S2  Tenn.  294,  177  SW  1158. 
t.RA191SF  723,  AnnCa8l917A  124. 

[b]  £0M  of  oceaaloaal  na*. — The 
owner  of  a  pleasure  motor  car  In- 
jured through  defendant's  fault  can- 
not recover  the  full  daily  rental  value 
for  machines  in  that  vicinity  for  loss 
of  use  which  was  only  occasional. 
Perkins  v.  Brown.  132  Tenn.  294,  177 
SW  1158,  LRA1915F  723,  AnnCasl917 
A  124. 

U.  EUmer  v.  McTalgue,  (Iowa) 
153  NW  77:  Western  Maryland  R.  Co. 
V.  Martin,  110  Md.  554.  73  A  267;  Lay- 
ton  v.  Sarpy  County,  83  Nebr.  628,  120 
NW  179. 

13.  CofBn  V.  Laskau,  89  Conn.  826, 
94  A  370.  LRA1916B  959;  Cadwell  v. 
Canton.  81  Conn.  288,  70  A'  1025. 

14.  Coflln  V.  Laskau,  89  Conn.  325, 
94  A  370,  LRA1915E  959;  Cadwell  v. 
Canton.  81  Conn.  288,  70  A  1025; 
Wells  V.  Keeler,  (Tex.  Civ.  A.)  173 
SW  926.  Compare  Hughes  v.  Wells, 
81  N.  J.  L.  339,  79  A  1035  (holding 
evidence  of  the  cost  of  repair  admis- 
sible on  the  question  of  value). 

16.  Coflln  V.  Laskau,  89  CoitU.  325, 
94  A  370,  LRA1915B  959. 

16.  R.  Co.  V.  Coker,  (Tex.  Civ.  A.) 
142  SW  648. 

Espeasa  of  attemptliig  to  mitigate 
damage  in  addition,  to  depreciation 
see  Infra  note  18. 

8sp«ns«  of  salvage  or  repaint  ex- 
ceeding cost  of  veasM  see  C:tolli8ton 
{  331;  Shipping. 

17.  Gilwee  v.  Pabat  Brewing  Co., 
195  Mo.  A.  487,  193  SW  886. 

15.  Wlnne  v.  Illinois  Cent.  R.  Co., 
31  Iowa  683:  Ellis  v.  Hilton,  78  Mich. 
160.  43  NW  1048,  18  AmSR  438,  6 
LRA  454;  Texas  R.-  Co.  v.  Levi,  59 
Tex.  674;  Houston,  etc.,  R.  Co.  v. 
Lewis,  (Tex.  Civ.  AJ  186  SW  693; 
Thompson  v.  Field.  (Tex.  Civ.  A.)  164 
RW  1116;  Arbuckle  v.  Everybodys' 
Gin.  etc.,  Co..  (Tex.  Civ.  A.)  148  SW 
1136:  Cooptr  v.  Knight.  (Tex.  Civ.  A.) 
147  SW  349:  Armstrong  Cartage  Co. 
v.  Peel  County,  4  OntWN  1021,  24 
OntWR  372,  49  CanLJ  336,  10  DomLR 


169.  See  Star  Milt,  etc..  Co.  v.  Sale, 
(Tex.  Civ.  A.)  146  SW  1037  (where 
the  rule  was  recognized  in  an  action 
for  damages  for  breach  of  contract). 

[a]  'Zlliutratlon. — In  an  action  for 
injuries  to  an  automobile,  caused  by 
the  negligent  driving  of  another  car, 
the  measure  of  damages  is  the  rea- 
sonable cost  of  repairing  the  car  and 
the  difference,  If  any,  in  its  market 
value  after  the  repairs  and  imme- 
diately prior  to  the  abcldent.  Cooper 
v.  Knight,  (Tex.  Civ.  A.)  147  SW 
349 

19.  Armstrong  Cartage  Co.  v.  Peel 
County,  4  OntWN  1031.  24  OntWR 
372,  49  (3anLJ  336,  10  DomLR  169. 

aO.  Hoyt  V.  Fuller,  104  Fed'.  192, 
43  CCA  466;  Smith  v.  Miller,  145  111. 
A.  606;  Weston  v.  R.  Co.,  190  Mass. 
298,  76  NE  1050,  112  AmSR  330,  4l 
LRANS  589,  5  AnnCas  825;  Standard 
Supply  Co.  V.  Carter.  81  S.  C.  181,  62 
SE  160,  19  LRANS  155.  See  Trout 
Auto  Livery  Co,  v.  People's  Gas 
Light,  etc..  Co.,  168  111.  A.  56. 

31.  Banta  v.  Stajriford  Motor  Co., 
89  Conn.  51,  92  A  665;  Cook  v.  Pack- 
ard Motor  Car  Co.,  88  Conn.  590,  92  A 
413,  LRA1915C  819;  El«y  V.  Adams 
Express  Co.,  141  Iowa  407,  119  NW 
705;  Southern  R.  Co.  v.  Kentucky 
Grocery  Co.,  166  Ky.  94,  178  SW 
1162;  Standard  Supply  Co.  v.  Carter, 
81  S.  C.  181,  62  SE  160,  19  LRANS 
156. 

[al  SlnBtmtlon. — Where  an  auto- 
mobile used  for  pleasure  only  was  In- 
jured, plaintiff  was  not  entitled  to  re- 
cover Its  rental  value  during  the 
period  for  which  he  was  deprived  of 
Its  use,  since  such  rental  value  would 
include  an  allowance  for  depreciation 
and  repairs  and  also  for  the  overhead 
expenses  and  profits  in  carrying  on 
the  business  of  renting  motor  cars, 
but  nevertheless  proof  of  the  rental 
value  of  plaintiff's  car  was  admis- 
sible, not  as  furnl.shing  a  measure  of 
damages,  but  as  one  of  the  facts 
proper  to  be  considered  in  ascertain- 
ing the  extent  of  the  Injury.  Cook 
v.  Packard  Motor  Car  Co..  88  Conn. 
690.  92   A  41.1.  LRA1915C   319.'^ 

as.  Wood  Transfer  Co.  v.  Shelton, 
180  Ind.  273,  101  NE  718. 

93.  U.  S. — American-Hawaiian  SS. 
Co.  V.  Morse  Dry  Dock,  etc.,  Co.,  169 
Fed.  678.  „ 

Del. — Brown  v.  Wilmington  City  R. 
Co..  17  Del.  332.  40  A  936. 


use  daring  the  period  of  detention.'"  As  bearing 
upon  this  question,  the  rental  value  of  the  property 
is  properly  considered,^*  or  the  amount  which  might 
have  been  made  by  the  use  of  the  property.'*  Where 
through  an  injury  to  property  plaintiff  is  temporar- 
ily deprived  of  its- use,- the  measures  of  his  damage 
is  the  amount  of  the  injury  to  the  property,  together 
with  the  value  of  its  use  daring. the  time  required 
by  the  exercise  of  proper  diligence  to  secure  its 
repair.'' 

Detention  of  shipping.'*  The  best  evidence  of  the 
damage  suffered  by  detention  of  a  vessel  is  the  sum 
for  which  vessels  of  the  same  size  and  class  can  be 
chartered  in  the  market.'*  In  the  absence  of  sueh 
a  market  value,  the  value  of  the  use  of  the  vessel 
to.  her  owner  in  the  business  in  which  she  was  en- 
gaged at  the  time  of  the  detention  is  a  proper  basis 
for  estimating  damages.'* 

Expense  of  replacement.  Where  the  property  is 
something  which  can  be  replaced,  the  measure  of 
plaintiff 's  damages  is  the  expense  of  hiring  the  prop- 
erty which  he  is  forced  to  substitute  for  that  of 
which  he  is  deprived.'^  In  case  the  property  which  is 
replaced  is  of  such  a  character  that  daring  the  pe- 
riod for  which  a  substitute  is  hired  there  would 
have  been  a  necessary  expense  for  the  upkeep  or 
operation  of  the  original  property,  a  deduction 
must  be  made  for  such  upkeep  or  operation  from 
Ind. — ShelbyvlUe  Lateral  Branch 
R.  Co.  V.  Lewark,  4  Ind.  471. 

N.    J. — Graves    v.    Baltimore,   etc., 
R.  Co.,  76  N.  J.  L.  362,  69  A  971. 

Tex. — Halcomb    v.    Stubblefleld,   78 
Tex.  310,  13  SW  2S1. 

Wis. — ^Barney  v.  Douglass,  22  Wis. 
464.  \ 

See  Volkmar  v.  Third  Ave.  R.  Co.. 
28  Misc.  141,  58  NTS  1021  (holding 
that  the  usable  value  during  the 
period  of  repairs  Is  recoverable  If 
well  known  and  readily  ascertained), 
ta]  ninatratlons. — (1)  Where  de- 
fendants negllgentljf  destroyed  plain- 
tiff's wagon  while  he  was  engaged  in 
hauling  goods  from  the  station,  the 
measure  of  damages  is  the  damage 
done  to  the  wagon,  the  loss  on  the 
trip  In  which  plaintiff  was  engaged, 
and  the  loss  of  the  use  of  the  wagon 
until  such  time  as  by  proper  diligence 
It  could  be  repaired  or  replaced. 
Shelbyvllle  Lateral  Branch  R.  Co.  v. 
Lewark,  4  Ind.  471.  (2)  The  dam- 
ages for  an  unlawful  seizure  of  ma- 
chinery, whereby  a  mill  owner  Is  de- 
layed ten  days  in  putting  It  in  opera- 
tion^  is  properly  estimated  by  show- 
ing the  value  of  the  use  of  the  ma- 
chinery   for    the    time    of    the    delay 


occasioned  by  the  seizure  (Halcomb. 
V.  Stubblefleld,  76  Tex.  310,  13  SW 
231);  (3)  although  evidence  of  the 
aggregate  sum'  which  the  machine 
would  have  earned  each  day  is  mis- 
leading unless  connected  with  evi- 
dence SS  to  the  expense  of  running 
the  machine  as  well  (Barney  v.  Dong- 
lass,   22  Wis.   464). 

34.  UshiUty  of  ohartcrar  for  Ion 
or  ininry  to  veaaai  see  Shipping  [3( 
Cyc  110]. 

Sight  and  amount  of  demnmg* 
ganantUy  see  Shipping  [36  Oc  36S1 

SB.  The  Conqueror,  166  U.  8.  110. 
17  set  510,  41  L.  ed.  937:  Southern  R 
Co.  V.  Reeder.  152  Ala.  227.  44  S  «»9. 
126  AmSR  23. 

96.  The  Conqueror.  166  U.  S.  110. 
17  .set   510.   41  L.   ed.  987. 

97.  Weston  v.  Boston,  etc..  R.  Oj.. 
190  Mas.s.  298.  76  NE  1050,  112  AmS'R 
330,  4  LRANS  569,  5  AnnC^s  8!5: 
Johnson  v.  Holyoke,  105  Mass.  80: 
Cardozo  v.  Bloomlngdale.  79  Mlw. 
605.  140  NTS  877;  Universal  Taxi- 
meter Cab  Co.  V.  Blumenthal.  1" 
NTS  1056.  See  Donnelly  v.  Pollakoff. 
79  Misc.  250,  139  NTS  999  (holding 
that  damages  for  the  deprivation  of 
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the  amount  paid  as  rent  of  the  snbstitute.** 

[$185]  (d)  iDjniies  to  Animals.  The  meas- 
ure of  damages  for  permanent  injuries  to  an  ani- 
mal is,  in  general,  the  di£Ference  between  the  value 
of  the  animal  at  the  time  of  the  injury  a^d-  his 
value  in  the  condition  in  which  he  is  after  the 
injury,"  or,  where  he  may  be  partially  cured,  by 
treatment,  his  value  after  such  cure  has  as  far  as 
possible  been  effected,^  together  with  the  reason- 
able expenses  of  plaintiff  incurred  in  endeavoring 
to  cure  the  injary,*^  and  for  loss  of  use  of  the  .ani- 


mal while  under  treatment;*^  but  the  whole  dam- 
ages must  not  exceed  the  original  value  of  the  prop- 
erty.*' Where  the  owner  of  an  animal  is  awarded 
the  difference  in  value  before  and  imme^ately  after- 
the  injury,  he  is  not  entitled  to  the  expense  of  treat- 
ment administered  in  efforts  to  affect  a  cnre,°*  and 
if  the  full  value  of  the  animal  at  the  time  of  its  in- 
jury is  recovered  there  can  be  no  additional  re- 
covery for  loss  of  use.*'  The  value  of  the  animal 
at  the  time  is  the  measure  of  damages  where  it 
is    killed**    or    so    injured    that    killing   is    made 


tbe  use  of  an  automobile   while   It  4  etc.,   R.  Co.  v.   Meeks,    (Civ.  A.)    74 


was  bein?  repaired  after  a  collision 
are  not  recoverable,  where  no  loss  to 
plaintiff's  business  was  shown,  and 
no  other  vehicle  was  hired  to  take  its 
place). 

[a]  AppUoatloii  of  na*^— Where 
plaintiff's  automobile  was  Injured 
through  defendant's  negligence,  evi- 
dence of  what  the  expense  of  hiring 
another  automobile  while  plaintiff's 
car  was  being  repaired  would  have 
been  Is  Incompetent  to  determine 
plaintiff's  loss,  although  money  act- 
ually expended  in  the  hire  of  another 
may  be  recovered.  Peters  v.  Streep, 
138  NTS  146. 

as.  Ooldahear  v.  Blank,  168  NTS 
«2g:  Forth  v.  Talbot  Boiler  Co.,  161 
NTS  281. 

[a]  ninatnttloUL^d)  Where  a 
taxicab  was  injured  in  a  collision,  the 
rent  of  another  car  to  take  its  place 
while  it  is  being  repaired  is  not  the 
correct  measure  of>  damages  where 
the  rent  included  the  entire  cost  of 
the  upkeep  of  the  substituted  car. 
Goldahear  v.  Blank.  ^68  NTS  628. 
(2)  In  an  action  for  defendant's  fail- 
ure to  place  a  gasoline  oyster  boat 
In  condition  for  use  by  the  date  fixed 
by  a  contract,  the  value  of  the  gaso- 
line used  by  plaintiff  during  such 
time  and  which  would  have  been 
used  in  his  own  boat  was  not  al- 
lowable as  an  element  of  damages. 
Perth  V.  Talbot  Boiler  Co.,  161  NTS 
281. 

99.  Ala. — Southern  R.  Co.  v.  OU- 
mer,  143  Ala.  490,  39  S  266,  6  AnnCas 
414. 

Ark. — ^Hartgrove  v.  Southern  Cot- 
ton on  Co.,  72  Ark.  81,  77  SW  90S: 
St.  Louis,  etc.,  R.  Co.  v.  Biggs,  60 
Ark.   169,    6    SW    724. 

Ga. — Telfair  County  v.  Webb,  119 
Oa.  91C.  47  SB  218;  Atlanta,  etc.,  R. 
Co.  V.  Hudson,  62  Qa.  679;  Southern 
R.  Co.  y.  Steames,  8  Ga.  A.  Ill,  68 
SB  623. 

111. — ^Hoover  v.  Baltimore,  etc.,  R. 
Co.,  15B  111.  A.  292;  Chicago,  etc.,  R. 
Co.  V.  Willard,  111  111.  A.  225. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Peck.  99  Ind.  68. 

Ky. — Southern  Sxpress  Co.  v.  Fox, 
m  Ky.  257,  115  SW  184.  117  SW 
270.  133  AmSR  241;  Southern  Ex- 
press Co.  V.  Pox.  131  Ky.  257,  115 
8W  184,  117  SW  270.  133  AmSR 
241;  Illinois  Cent  R.  Co.  v.  Radford, 
64  SW  511,  23  KyL  886;  Cincinnati, 
etc    R.  Co.  V.  CulHvier,  8  KyL  964. 

Mass. — Qillett  v.  Western  R.  Corp., 
8  Allen  560. 

Mich. — Davidson  v.  Michigan  Cent. 
R.  Co.,  49  Mich.  428,  13  NW  804. 

Minn. — t,aughren  v.  Bernard,  116 
Minn.  276,  132  NW  801;  Keyes  v. 
Minneapolis,  etc.,  R.  Co.,  36  Minn. 
290.  30  NW  888. 

Mo. — Streett  v.  tianmler,  84  Mo. 
4«9;  Pannell  v.  Allen,  160  Mo.  A. 
'14,  142  SW  482;  Shaw  v.  Missouri, 
«tc.,  Dairy  Co.,  56  Mo.  A.  521. 
.  N.  T. — Blalsdell  Co.  v.  Ross,  50 
Mine.  642,  98  NTS  769. 

Pa. — Lyons  v.  Harrisburg  Consum- 
eW  Brewing  Co.,  25  Pa.  Co.  202. 

8.  C. — Sullivan  v.  Anderson,  81  S.  C. 
478,  (2  SB  862. 

_Tex. — Houston  Cotton  Oil  Co.  v. 
Trammell.  96  Tex.  598,  74  SW  899; 
Texarkana.  etc.,  R.  Co.  v.  Wilson, 
(Civ.  A.)  204  SW  491;  Hovencamp  V. 
Cnlon  Stock  Tarda  Co.,  107  Tex.  421, 
180  SW  225;  Chicago,  etc.,  R.  Co.  v. 
Clark,  (Civ.  A.)   166  SW  129;  Texas, 


SW  329;  Ft.  Worth,  etc,  R.  Co.  v. 
Ratllffe,  2  Tex.  A.  Ctv.  Cas  i  681: 
Galveston  Wharf  Co.  v.  McToung,  2 
Tex.  A.  Civ.  Caa.  i  642;  Hoskins  v. 
Hullng,  2  Tex.  A.  Civ.  Caa.  ]  155. 
See  Houston  Belt,  etc,  R.  Co.  v. 
King,  (Civ.  A.)  203  SW  1112  (holding 
that  the  value  of  plaintiff's  horse  just 
prior  to  the  accidmt  at  defendant's 
railroad  crossing,  and  its  value  sub- 
sequent to  the  accident,  after  reasoo- 
able  time  had  elapsed  within  which 
injury  might  have  developed,  was  not 
the  correct  measure  of  damages). 

Wis. — Loomls  v.  Besse,  148  Wis. 
647,  135  NW  123. 

Can. — Union  Bank  v.  McHugb,  44 
Can.  S.  C.  473. 

Alta. — McHugh  V.  Union  Bank,  3 
Alta.  L.  166  [app  allowed  on  other 
grounds  44  Can.  S.  C.  473]. 

"The  owner  Is  entitled  to.  recover 
for  the  diminished  market  value  of 
the  animals  after  cure,  so  far  as  a 
cure  was  effected,  and,  in  addition 
thereto,  such  expenses  as  he  in- 
curred in  reasonable  attempts  to  ef- 
fect a  cure,  and  a  resisonable  sum  or 
compensation  for  the  loss  of  the  use 
of  the  horses  while  under  treatment, 
provided  the  whole  damages  do  not 
excfeed  the  original  value  of  the  prop- 
erty." Keyes  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  290.  294,  30  NW  882. 

[a]  ApplioatloBa  of  vol*. — (1)  In 
an  action  against  a  stockyards  com- 
pany for  Injuries  to  live  stock,  the 
measure  of  damages  was  the  differ- 
ence between  the  value  of  the  stock 
when  received  by  the  company  and 
the  value  when  delivered  to  plaintiff. 
Hovencamp  v.  Union  Stock  Tards  Co., 
107  Tex.  421,  180  SW  225  [mod  (Civ. 
A.)  144  SW  704].  (2)  Where  plain- 
tiff's horse  was  so  badly  injured  as 
to  be  worthless,  the  measure  of 
plaintiff's  damages  was  the  value  of 
the  horse.  Texas,  etc.,  R.  Co.  v. 
Webb,  (Tex.  Civ.  A.)  114  SW  1170 
[aff  102  Tex.  210,  114  SW  1171]. 

30.  Minn. — Raskl  v.  .Great  North- 
ern R.  Co.,  128  Minn.  129,  150  NW 
618;  Keyes  v.  Minneapolis,  etc.,  R. 
Co..  36   Minn.   290.   30  NW  888. 

Mo. — Shaw  V.  Missouri,  etc..  Dairy 
Co.,  66  Mo'.  A.  521. 

Oh. — Pittsburgh,  etc.,  R.  Co,  v. 
Kelly,  12  Oh.  Clr.  Ct.  341,  5  Oh.  Cir. 
Dec.  662  [aff  53  Oh.  St.  667  mem,  44 
NE  1H5  mem]. 

S.  C. — Sullivan  v.  Anderson,  81  S. 
C.  478.  62  SB  862. 

S.  D. — Overpeck  v.  Rapid  (Sty,  14 
S.  D.   507,   85  NW  990. 

Wash. — ^Wilson  v.  Seattle,  etc.,  R. 
Co..  65  Wash.  656,  104  P  1114. 

31.  Ala. — Southern  R.  Co.  v.  OJl- 
mer,  143  Ala.  490,  39  S  265,  6  AnnC&s 
414. 

Ark. — St.  Louis,  etc.,  B.  CO.  v. 
Biggs,  60  Ark.  169,  6  SW  724. 

Del. — Stldham  v.  Delaware  City,  22 
Del.    359,   87  A  175. 

Qa. — ^Telfair  County  v.  Webb.  119 
Ga.  916,  47  SB  218;  Southern  R.  Co. 
V.  Steames,  8  Ga.  A.  111.  68  SB  623. 

Minn. — Raskl  v.  Great  Northern  R. 
Co.,  128  Minn.  129,  150  NW  618; 
Keyes  v.  Minneapolis,  etc.,  R.  Co.,  36 
Minn.  290,  30  NW  8«8. 

Mo. — Shaw  V.  Missouri,  etc..  Dairy 
Co..  66  Mo.  A.  621. 

N.  T. — Cardoso  v.  Bloomingdale,  79 
Misc.  605,   140  NTS  377. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Kelly.  12  Oh.  Clr.  Ct.  341.  6  Oh.  Cir. 
Dec.  662   [aff  53  Oh.  St.  667  mem.  44 


NB  1145  mem]. 

S.  C. — Sullivan  V.  Anderson,  81  S. 
C.  478,  62  SB  862. 

S.  D. — Overpeck  v.  Rapid  CHty,  14 
S.  D.  507.  86  NW  990. 

Tex.— Ft.  Worth,  etc.,  R.  Co.  v. 
Ratllffe,  2  Tex.  A.  Civ.  Caa.  |  C81. 

Wash. — Wilson  v.  Seattle,  eta,  R. 
Co.,  66  Wash.  666.  104  P  1114. 

[a]  XUnatiMloa.  —  Expenses  in- 
curred in  feeding  a  horse  while  it 
was  recovering  from  an  injury  are 
recoverable,  where,  in  addition  to 
paying  for  the  use  of  another  horse, 
plaintiff  was  also  required  to  feed  it. 
(Tardozo  v.  Bloomingdale,  79  Misc. 
605,  140  NTS  377. 

38.  Raskl  v.  Great  Northern  R. 
Co.,  128  Minn.  129,  150  NW  618; 
Keyes  v.  Minneapolis,  eta,  R.  Co.,  36 
Minn.  290,  30  NW  888;  Pittsburgh, 
eta,  R,  Co.  V.  Kelly,  12  Oh.  Clr.  Ct. 
341,  6  Oh.  Cir.  Dec.  662  [aff  53  Oh. 
St.  667  mem,  44  NB  1146  mem];  Sul- 
livan V.  Anderson,  81  S.  C.  478,  62  SB 
862;  Wilson  v.  Seattle,  etc.,  R.  Co., 
55  Wash.  666.  104  P  1114.  See  Powell 
V.  Hill,  (Tex.  Civ.  A)  162  SW  112B 
(recognizing  rule). 

33.  Southern  R.  Co.  v.  Gilmer,  148 
Ala.  490,  39  S  266,  6  AnnCas  414; 
Georgia  R.,  etc.,  Co.  v.  Wallace,  122 
Ga.  547,  50  SB  478;  Southern  R.  Co.  v. 
Stearnes,  8  Ga.  A.  Ill,  68  SB  623; 
Raskl  v.  Great  Northern  R.,Co.,  128 
Minn.  129,  150  NW  618;  Keyes  v. 
Minneapolis,  etc.,  R.  Co.,  86  Minn. 
290,  SO  NW  888;  Wilson  v.  Seattle, 
etc.,  R.  Co.,  56  Waah.  666,  -104  P 
1114. 

[a]  AppllcatloB  of  ml*.— Where, 
In  an  action  against  a  street  railway 
company  for  injuries  to  plaintltTB 
horses,  an  instruction  as  to  the  right 
to  recover  for  the  loss  of  hire  during 
the  period  the  horses  were  idle  be- 
cause of  the  injury  stated  a  correct 
principle,  it  was  harmful  to  (de- 
fendant, where  it  did  not  instruct 
that  the  Jury  could  not  in  any  event 
allow  more  for  the  injury  and  loss 
of  service  than  the  sound  value  of 
the  animals.  Georgia  R.,  eta.  Co.  v. 
Wallace,  122  Ga.  647,  50  SB  478. 

34.  Raskl  v.  Great  Northern  R. 
Co.,  128  Minn.  129,  150  NW  618. 

35.  Gould  V.  Merrill  R.,  etc.,  Co., 
139  Wis.  433,  121  NW  161. 

36.  U.  S. — McKay  V.  Irvine,  10 
Fed.  725,   11  Blss.   168. 

Ark. — Hartgrove  v.  Southern  C!ot- 
ton  Oil  Co.,  72  Ark.  81,  77  SW  908; 
St.  Louis,  etc.,  R.  Co.  v.  Biggs,  60 
Ark.  169,  6  SW  724. 

Del. — Dlckerson  v.  Brittlnghani,  27 
Del.  93,  88  A  106;  Colbourn  v.  Wil- 
mington,  20   Del.    443,   56  A   605. 

111. — Toledo,  etc.,  R.  (3o.  v.  Arnold, 
43  111.  418. 

La. — Jones  v.  Texas,  etc..  R.  Co., 
126  La.  642,  61  S  682,  136  AmSR 
339. 

Mass. — ^Atwood  v.  Boston  Forward- 
ing, eta,  Co.,  186  Mass.  667,  71  NB 
72. 

Mo. — Shahan  v.  Lusk,  (A.)  190  SW 
43. 

N.  T. — Eldwards  v.  Beebe,  48  Barb. 
106. 

Tex. — Texas,  etc.,  R.  Co.  v.  Turner. 
(Civ.  A.)  199  SW  868  f  St.  LoulS 
Southwestern  R.  Co.  v.  Claybon,  (Civ. 
A.)  199  SW  488;  Hovencamp  v.  Union 
Stockyards  Co.,  107  Tex.  421,  180  SW 
226;  Chicago,  etc.,  R.  Co.  v.  Clark. 
(Civ.  A.)  166  SW  129;  Missouri,  etc., 
R.  Co.  V.  Crews,  64  Tex.  Civ.  A.  548, 
120  SW  1110;   St.  Louis,  etc.,  R.  Co. 
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[§§  185-187 


necessary,*'  or,  if  the  remains  have  valtte,  the 
difference  between  the  value  of  the  animal  when 
kitted  and  the  value 'Of  the  carcass,"^  or,  as  the  rule 
is  otlierwise  stated,  the  difference  between  the  mar- 
ket value  before  and  after  the  injury ;'°  and  plain- 
tiff is  entitled  to  a  reasonable  allowance  for  his 
time  and  trovble  in  disposing  thereof.*"  Plaintiff 
may,  in  addition  to  the  value  of  the  animal,  recover 
reasonable  expenses  prudently  incurred  to  save  the 
animal/^  Where  the  animal  dies  from  the  injury, 
the  owner  is  not  entitled  to  a  recovery  for  the  loss 
of  the  use  of  the  animal  daring  the  period  between 
the  injury  and  the  death.*^  In  determining  the  value 
of  an  animal,  its  market  value  should  be  taken  where 
there  is  a  market  for  it.*'  Where  the  injury  to  the 
animal  is  not  permanent  but  is  curable  by  a  reason- 
able effort,  the  measure  of  damages  is  just  compen- 


V.  Droddy,  (Civ.  A.)  114  SW  902; 
Gulf,  etc.,  R.  Co.  v:  Blake.  43  Tex. 
Civ.  A.  180.  96  SW  593;  Texas,  etc., 
R.  Co.  V.  Snyder,  (Civ.  A.)  36  SW 
1041;  Texas,  etc.,  R.  Co.  v.  BlUlnge- 
ley,  (Civ.  A.)  37  SW  27;  Houston,  etc., 
R.  Co.  V.  LouKhbrldge,  1  Tex.  A.  CIt. 
Cas.  {  1300;  Galveston,  etc.,  R.  Co.  v. 
Turner,  1  Tex.  A.  Clv.  Cas.  J  841. 

Vt. — Bardwell  v.  Jamaica,  15  Vt. 
4*3. 

Wash. — Taylor  v.  Spokane  Falls, 
etc.,  R.  Co.,  32  Wash.  450,  73  P  499. 

[a]  AppUcatlons  of  mM. — (1) 
Wh.ere  plaintiff  Is  awarded  damages 
to  the  extent  of  the  value  of  a  horse 
which  was  employed  In  towing  plain- 
tiff's canal  boat,  he  is  n^t  entitled  to 
an  additional  sum  as  damages  for  the 
loss  of  the  use  of  the  horse  in  tow- 
ifit  the  boat  to  Its  destination.  Ed- 
wards v.  Beebe,  48  Barb.  (N.  T.) 
lot.  (2)  A  railroad  company  has  not 
the  right  "to  negligently  reduce  the 
plaintiff's  hog  to  pork  and  pay  for 
the  hog  on  the  basis  of  pork,  since 
the  value  of  a  living  hog  is  not  neces- 
sarily confined  to  the  market  price  of 
the  meat  which  the  hog  would  have 
produced."  Atlantic  Coast  Line  R. 
Co.  V.  Jenkins,  19  6a.  A.  632,  633,  91 
SB  1006 


[b]  iBcreased  valne  of  Bsw  for 
oU<— Where  a  fallen  wall  was  re- 
constructed, it  cannot  be  complained 
that  the  new  wall  was  better  than 
the  old,  the  only  difference  being  in 
the  use  of  cement  mortar  Instead  of 
Ume.  Knoche  v.  Pratt,  194  Mo.  A. 
300,  187  SW  578.  , 

[c]  Instniotioii  •rroneons  la  pact. 
—In  an  action  against  a  railroad  for 
killing  Ave  head  of  cattle  and  injur- 
ing another,  an  instruction  that  the 
measure  of  damages  was  the  reason- 
able cash  market  value  of  the  cattle 
killed  and  injured,  with  Interest  from 
the  date  of  the  accident,  was  errone- 
ous as  to  the  animal  not  killed.  Ft. 
Worth,  etc.,  R.  Co.  v.  Hodge,  58  Tex. 
Civ.  A.  540.  125  SW  350. 

87.  Tomblgbee  Valley  Cto.  v.  Still, 
6  Ala.  A.  470,  60  S  546;  Dean  v.  Chi- 
cago, etc.,  R.  Co.,  43  Wis.  305. 

38.  Ala.— Central  of  Georgia  R. 
Co.  v.  Williams,  75  S  401;  Western  R. 
Co.  V.  Stone,  145  Ala.  663,  39  S  723. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Lee, 
66  Kan.  806,  72  P  266. 

Mo. — Case  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  668. 

N.  C. — Godwin  v.  Wilmington,  etc., 
R.  Co.,  104  N.  C.  146,  10  SE  136; 
Bolng  V.  Raleigh,  etc.,  R.  Co.,  91  N.  C. 
199;  Roberts  v.  Richmond,  etc.,  R. 
Co..  88  N.  C.   560. 

Tex. — Atchison,  etc..  R.  Co.  v.  Blv- 
1ns.  (Clv.  A.)  136  SW  1180. 

Wis. — Dean  v.  Chicago,  etc.,  R.  Co., 
43  Wis.   305. 

But  see  Indianapolis,  etc.,  R.  Co.  v. 
Mustard,  34^  Ind.  50  (holding  that, 
in  an  action  for  damages  against  a 
railroad  for  killing  an  animal,  the 
value  of  the  dead  animal  cannot  be 
shown  In  diminution  of  damages  un 
less    it    appears    that    the   owner    de 


rived  an  actual  benefit  therefrom). 

[a]  Applloatloas  of  mlakr— (1) 
Mfhere  an  owner  of  cattle  that  died 
from  Injuries  in  transit  sold  them  at 
the  point  of  destination,  the  amount 
received  therefor '«hould  be  deducted 
from  damages  recovered  against  the 
carrier  for  injuries  to  the  cattle. 
Gulf,  etc.,  R.  Co.  v.  Bvtler.  31  Tex. 
Civ.  A.  576,  73  SW  84.  (2)  In  an 
action  against  carriers  for  injuries 
to  live  stock,  an  instruction  that,  if 
any  of  the  cattle  died  through  the 
negligence  of  defendants,  plain  tMt  is 
entitled  {o  the  market  value  of  such 
cattle  at  the  terminus  at  the  tlm» 
and  in  the  condition  in  which  they 
would  have  been  but  for  such  negli- 
gence, was  erroneous,  where  It  ap- 
peared that  plaintiff  got  the  hides  off 
of  a  number  of  the  dead  cattle,  and 
testified  they  were  worth  from  five 
dollars  to  eight  dollars  «ach. 
Atchison,  etc., -R.  Co.  v.  Blvins,  (*BX. 
Civ.  A.)   136  SW  1180. 

39.  St.  Louis,  stc,  R.  Co.  V.  Biggs, 
50  Ark.  169.  6  SW  734. 

40.  Western  R.  Co.  v.  Stone,  146 
Ala.  663.  89  S  723;  Dean  v.  Chicago, 
etc.,  R.  Co.,  43  Wis.  306. 

41.  Southern  Hardware,  etc,  C!o. 
v.  Standard  Equipment  Co.,  1S8  Ala. 
596,  48  S  357;  Jones  v.  Texas,  etc.,  R. 
Co.,  125  La.  542.  51  S  582,  ISC  AmSR 
339;  Ellis  v.  Hilton,  78  Mich.  150,  43 
NW  1048,  18  AmSR  438,  6  LRA  454; 
Chicago,  etc.,  R.  Co.  v.  Clark.  (Tex. 
Clv.  A.)  166  SW  129;  Ullt  V.  BiCBlk 
53  Tex.  Civ.  A.  629,  116  SW  126. 

43.  Atlanta  Cotton  Seed  Oil  Mills 
V.  Coffey,  80  Ga.  145,  4  SB  769,  12 
AmSR  244.  Contra  Jones  v.  Texas, 
etc.,  R.  Co..  12S  La.  542,  647,  61  S  582, 
136  AmSR   339. 

43.  Southern  Hardware,  etc.,  Co. 
v.  Standard  Equipment  Co.,  158  Ala. 
696.  600,  48  S  367;  Hovencamp  v. 
Union  Stock  Yards  Co..  lOT  Tex.  421, 
180  SW  225;  Texarkana,  etc.,  R.  Co. 
V.  Wilson,  (Tex.  Clv.  A.)  204  SW 
491;  Texas,  etc.,  R.  Co.  v.  Turner, 
(Tex.  Clv.  A.>  199  SW  868;  St.  Louis 
Southwestern  R.  Co.  v.  Claybon,  (Tex. 
Clv.  A.)  199  SW  488;  Missouri,  etc., 
R.  Co.  V.  Crews,  64  Tex.  Clv.  A.  548, 
120  SW  1110;  St.  Louis,  etc.,  R.  Co.  V. 
Droddy,  (Tex.  Civ.  A.)  114  SW  902; 
International,  etc.,  R.  Co.  v.  Carr, 
(Tex.  Clv.  A.)  91  SW  868;  Texas, 
etc.,  R.  Co.  v.  Snyder,  (Tex.  Clv.  A.) 
86  SW  1041;  Texas,  etc..  R.  Co.  v. 
Meeks,  (Tex.  Civ.  A.)  74  SW  329; 
:Texas,     etc.,     R.     Co.     v.     Billlngsley, 

(Tex.  Civ.  A.)  37  SW  27;  Galveston 
Wharf  Co.  v.  McToung,  2  Tex.  A.  Civ. 
C^s.  J  642;  Taylor  v.  Spokane  Falls, 
etc..  R.  Co.,  32  Wash.  450,  73  P  499. 

44.  Ark. — Hartgrove  v.  Southern 
Cotton  on  Co.,  72  Ark.  31,  77  SW 
903;  St.  Louis,  etc..  R.  Co.  v.  Biggs, 
60  Ark.  169,  6  SW  724. 

Del. — Stidham  v.  Delaware  City.  22 
Del.  369,  67  A  176;  Brown  v.  Wil- 
mington City  R.  Co.,  17  Del.  332,  40 
A  936. 

Ga. — Telfair  County  v.  Webb.  119 
Qa.   916,  47   SE   218;  ^Cook  v.   Daniel, 


aation  for  the  time  and  labor  laid  out  and  expended 
in  effecting  a  cure,**  together  with  the  loss  of  the 
use  *'  or  jiroduce  **  of  the  animal  during  the  period 
of  disability. 

Lost  animals.  Where  animals  are  lost,  the  owner 
is  entitled  to  recover  their  value  at  the  time,*'  to- 
gether with  the  expense  reasonably  and  prudently 
incurred  in  searching  for  them.** 

[%  186]  (e)  Character  of  Claimant's  Interest 
Where  plaintiff's  right  in  the  property  mvolved  is 
limited  to  a  special  interest,  bis  measure  of  dam- 
ages must  be  controlled  by  the  extent  qf  his  inter- 
est.** 

[$  187]  (4)  Injuries  to  Seal  Proparty— (a)  In 
OeneraL  The  measure  of  damages  for  injury  to 
real  property  is  not  invariable.-^"  Ordinarily,  the 
difference  between  the  fair  value  of  the  property  im- 

(A.)  95  SE  376;  Southern  R.  Co.  v. 
Stearnes,  8  Ga.  A.  Ill,  68  SE  623. 

Mass. — Glllett  v.  Western  R  Corp., 
8  Allen  560. 

Mo. — Streett  v.  Laumler,  34  Mo. 
469. 

Minn. — ^Keyes  v.  Minneapolis,  etc.. 
R.  Co.,  36  Minn.  290,  SO  NW  888. 

N.  H. — Seavey  v.  Dennett,  69  N.  H. 
479,  46  A  247. 

46.  Ala. — Southern  R.  Ck>.  v.  Gil- 
mer, 143  Ala.  490,  39  S  266,  5  AnnCas 
414. 

Ark. — Hartgrove  v.  Southern  Cot- 
ton Oil  Co.,  72  Ark.  31,  77  SW  908. 

Del.--Brown  v., Wilmington  City  R. 
Co.,  17  Del.  332,  40  A  936. 

<Sa. — Telfair  County  v.  Webb,  119 
Ga.  916,  47  SE  218;  Atlanta,  etc,  R. 
Co.  t,  Hudson,' 62  Ga.  679;  Southern 
R.  Co.  V.  Stearnes,  8  Ga.  A.  Ill,  C8 
SE  623.      ^ 

Mass. — Johnson  v.  Holyoke,  lOS 
Mass.  80,  7  AmR  546;  OlUett  v.  West- 
em  R.  Corp.,  8  Allen  560. 

Minn. — Raski  v.  Great  Northern  R. 
Co.,  128  Minn.  129,  150  NW  (18; 
Keyes  v.  Minneapolis,  etc,  R.  Co.,  36 
Minn.  190,  30  NW  88«. 

Mo. — Streett  v.  Laumler,  34  Ho. 
469. 

N.  H. — Guerln  v.  New  England  Tel., 
etc.,  Co.,  70  N.  H.  133,  46  A  185; 
Seavey  v.  Dennett,  69  N.  H.  "479,  45  A 
247. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Kelly.  1*  Oh.  Clr.  Ct.  341.  5  Oh.  Clr. 
Dec.  662  [aff  53  Oh.  St.  667  mem,  44 
NE  1145  memj. 

46.  Donahoo  v.  Scott;  (Tex.  Clv. 
A.)   30  SW  386. 

[a]  Koss  of  nlllc — (1)  A  person 
suing  for  killlnji  and  wounding  his 
cows  may  recover  for  the  loss  of  milk 
from  the  wounded  cows  while  they 
were  recovering.  Donahoo  v.  Scoti, 
(Tex.  Clv.  A.)  30  SW  385.  (2)  Where 
milch  cows  were  wounded  by  defen- 
dant, whereby  the  use  of  the  same 
for  milk  was  lessened,  it  was  held 
that  plaintiff  could  recover  as  dam- 
ages the  market  value  of  the  milk, 
or,  if  U  had  no  market  value,  its  rea- 
sonable value  to  him  with.  Interest. 
Hosklns  V.  Hullng,  2  Tex.  A.  Clv.  ds. 
:    158. 

47.  Southwestern  Tel.,  etc,  Ck).  v. 
Krause,  (Tex.  Civ.  A.)  92  SW  431. 

48.  Southwestern  Tel.,  etc,  Co.  v. 
Krause,  (Tet.  Clv.  A.)  92  SW  431. 

48.  Hyde  v.  Cookson,  21  Barb. 
(N.  T.)   92. 

[a]  ninstntioa. — ^Where  hides  of 
plaintiff  were  to  be  delivered  to  an- 
other to  be  tanned  and  returned,  and 
the  net  proceeds  of  the  sales,  after 
deducting  costs  and  expenses,  were 
to  be  the  profit  or  loss  to  the  tanner, 
and  the  latter  made  an  assignment  to 
defendant  for  the  benefit  of  his  cred- 
itors, the  measure  of  diamagea  la  a> 
notion  by  plaintiff  was  the  value  of 
his  interest  in  the  hides  and  not  tde 
enhanced  value  thereof  irten  manu- 
factured Into  leather.  Ryde  v.  Cook- 
son.  21  Barb.  (If.  T.)  92. 

60.     Watson    v.    Mississippi    River 


For  latsr  esses,  diyelopmsnts  and  ehaarsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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mediately  before  and  immediately  after  "the  injury 
vill  be  taken  aa  the  measure,"  particularly  'where 
the  injniy  is  permanent,''  or  where  the  damage  ean- 
Dot  be  well  «zpre8sed  in  specific  items  of  injury,  al- 
though it  affects  in  a  substantial  degree  the  value  of 


Power  Co.,  174  Iowa  83,  158  NW  188, 
LRA1916D  101. 

51.  Ala.T— Studenmlre  v.  De  Bar- 
delaben,  «S  Ala.  86,  4  8  723. 

Cal.— Chipman  v.  Hlbberd,  6  Cat. 
162. 

111.— St.  Louts,  etc..  R.  Co.  v.  Hal- 
ler,  82  111.  208;  Chicago,  etc.,  R.  Co. 
V.  Baker,  73  111.  316;  Champlln  v.  Bal- 
timore, etc,  R.  Co..  140  lU.  A.  04; 
Toledo,  etc.,  R.  Co.  v.  Bmlth,  180  111. 
A.  11. 

Iowa. — ^Watson  v.  Mlaslsslppl  River 
Power  Co.,  174  Iowa  28,  166  NW  188, 
LRA1916D  101-  Cadle  v.  Muscatine 
Western,  etc.,  R.  Co.,  44  Iowa  11. 

Kan. — Misaourl,  etc..  R.  Co.  v.  Mc- 
Dowell, 78  Kan.  686,  98  F  201;  Wichi- 
ta Gas,  etc,  Co.  v.  Wright,  9  Kan.  A. 
T30.  59  P  1085;  Atchison,  etc.,  R.  Co. 
V.  Hays.  8  Kan.  A.  646.  54  F  322. 
Compare  Kansas  City  v.  Frohwerk.  10 
Kan.  A.  120.  <2  P  432  (where  evi- 
dence of  .  the  opinion  of  the  owner 
was  held  inadmissible). 

Ky.— King  v.  Danville.  128  Ky.  321. 
107  SW  1189,  32  KyL  1188;  MaysvlUe 
V.  Stanton,  14  SW  676,  12  KyL  686; 
Elizabethtown,  etc.,  R.  Co.  v.  Price, 
11  KyL  367. 

He. — Rocldand  Water  Co.  v.  TiU- 
son.  69  Me.  266. 

Hd. — Piedmont,  etc,  Coal  Co.  v. 
Kearney,  114  Md.  496,  614,  79  A  1013 
tquot  Cyc]. 

Mass. — ^Hopkins  v.  American  Pneu- 
matic Service  Co.,  194  Mass.  682,  80 
NE  624;  Chllds  v.  O'Leary.  174  Mass. 
HI,  54  NE  490;  Howes  v.  Qrush,  131 
Mass.  207. 

Mtnn. — Baldwin  v.  Chicaco,  etc,  R. 
Co.,  35  Minn.  354.  29  NW  6;  Harnett 
V.  St.  Anthony  Falls  Water  Power 
Co.,  33  Minn.  266.  22  NW  636. 

Mo. — Thomtison  v.  Oranlte  Bitu- 
minous Pav.  Co.,  (A.)  203  SW  496; 
McGrath  v.  Heman  Constr.  Co.,  183 
Uo.  A.  622.  167   SW  1086. 

N.  H.— Wallace  v.  Goodall,  18  N.  H. 
439. 

N.  T. — ^ArgotstnKer  v.  "Vines,  82 
N.  T.  308;  Senglaup  v.  Acker  Process 
Co.,  121  App.  Div.  49.  106  NTS  470; 
Nixon  V.  Stlllwell.  62  Hun  363.  6  NTS 
248;  Honsee  V.  Hammond.  39  Barb. 
89;  Agate  v.  Lowendeln,  6  Daly  291. 

N.  C— Briscoe  V.  Young,  131  N.  C 
386.  42  SE  893. 

Oltl. — Armstrong  v.  May,  166  P 
238. 

Pa. — Shenango,  etc,  R.  Co.  v. 
Brahm.  79  Pa.  447;  Pennsylvania  R. 
Co.  V.  Heister,'  8   Pa.  446. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Klcrsey,  98  Tex.  690,  86  SW  744  [rev 
(Civ.  A.)  81  SW  1045];  Pacific  Ex- 
press Co.  V.  Lasker  Real  Est.  Assoc, 
81  Tex.  81,  16  SW  792;  Ft.  Worth, 
etc.,  R.  Co.  V.  Hogsett.  67  Tex.  686, 
4  SW  366;  Owens  v.  Missouri  Pac  R. 
Co..  67  Tex.  679,  4  SW  693;  Qulf.  etc., 
R.  Co.  V.  Felts,  (Civ.  A.)  136  SW  719. 
Compare  Nadlng  v.  Denison,  etc,  R. 
Co..  22  Tex.  Civ.  A.  173.  54  SW  412 
(holding  that,  where  a  landowner 
goes  to  expense  to  arrest  the  caving 
in  of  a  railroad  cut  adjoining  his 
land,  the  measure  of  damages  Is  the 
difference  between  the  value  of  plaln- 
tllTs  property  with  a  proper  con- 
•tructlon  of  the  cut,  and  its  value 
itter  the  caving  of  the  walls,  Indud- 
inur  the  value  of  repairs  made  by 
Plaintlft.  It  not  appearing  that  any 
material  change  in  the  value  of  the 
propeny  from  other  causes  had  oc- 
curred between  these  two  periods). 

Wis. — Pedelty  v.  Wisconsin  Zinc 
Co.,  148  Wis.  246,  134  NW  856. 

Man. — Kenny  v.  St.  Clements,  24 
Man.  51. 

.  N.  8. — ^Lloy  V.  Dartmouth,  30  N.  S. 
208. 

Ont. — ^West  V.  Parkdale,  16  Ont. 
319. 


defendant,  and  the  consequent  aub- 
sldence  of  the  natural  strata  of  rock 
below  the  surface  thereof,  it  became 
Impracticable  to  erect  on  the  land 
very  heavy  buildings,  for  which  pur- 
pose It  was  otherwise  adapted,  except 
by  the  construction  of  foundations  of 
extraordinary  depth,  extending  below 
the  disturbed  strata.  It  was  held 
that  the  damages  recoverable  for  the 
Injuries  were  to  be  measured  by  the 
diminution  In  the  market  value  of  the 
property,  not  by  the  cost  of  construc- 
tion of  such  foundation  walls,  al- 
though less  than  such  diminution. 
Harnett  v.  St.  Anthony  Falls  Water- 
Power  Co.,  33  Minn.  265,  22  NW  636. 

oa.  Ala. — International  Agricul- 
tural Corp.  v.  Abercrombla.  192  Ala. 
50.  68  S  873;  Meighan  v.  Birmingham 
Terminal  Co..  166  Ala.  691,  61  8  776; 
Jackson  v.  Bohlln,  (A.)  76  S  697;  Bir- 
mingham R..  etc.  Co.  V.  Long,  7  Ala. 
A.  667.  61  S  11;  Birmingham  R..  etc., 
Co.  V.  Long,  6  Ala.  A.  510,  69  8  382; 
Birmingham  Water  Works  Co.  v. 
Martini,  2  Ala.  A.   652.  66  S  830. 

Ark. — 8t.  Louis,  etc.,  R.  Co.  v.  Mil- 
ler. 107  Ark.  276,  164  SW  96<;  Mis- 
souri, etc.,  R.  Co.  V.  Phillips,  97  Ark. 
54,  133  8W  191;  St.  Louis,  etc.,  R. 
Co.  V.  Hrooksher.  86  Ark.  »1.  109  SW 
1169. 

Cal.— Perkins  v.  Blauth,  163  Cal. 
782,  127  P  60;  Gordon  v.  Perkins, 
(A.)    171   P  698. 

,  Ga. — Louisville,'  etc.,  R.  Co.  v. 
Kohlruss.    124   Ga.   260.   52   SB  166. 

Ida. — Toung  v.  Extension  Ditch 
Co.,  13  Ida.  174,  175,  89  P  296  [cit 
Cyc]. 

111. — Harney  v.  Chicago  Sanitary 
Dlst.,  260  III.  64.  102  NE  1070;  Suehr 
V.  Chicago  Sanitary  Dlst.,  242  III. 
496.  90  NE  197;  Mickley  v.  General 
Rooflng  Mfg.  Co.,  179  111.  A.  493; 
Welch  V.  Cleveland,  etc,  K.  Co.,  161 
111.  A.  185;  Barry  v.  Chicago  Short 
Line  R.  Co.,  149  III.  A.  626:  Mohhard 
V.  St.  Louis,  etc,  R.  Co.,  147  111.  A. 
81;  Donk  Bros.  Coal,  etc.,  Co.  v.  Ne- 
vero.  136  «1.  A.  633;  Illinois  Cent.  R. 
Co.  V.  Almon.  100  111.  A.  630;  Balti- 
more, etc.  R  Co.  V.  Irwin,  97  111.  A. 
337;  Baltimore,  etc.,  R  Co.  v.  Fer- 
ryman, 95  111.  A.  199;  Cleveland,  etc, 
R.  Co.'  V.  Stephens.  74  111.  A.  586  [aff 
173  111.  430.  61  NE  69];  Centralla  v. 
Wright.  68  111.  A.  61  [aff  156  111.  661, 
41  NE  217].  See  Hackett  v.  Harmon. 
158  111.  A.  56;  Fields  v.  Johnston 
City.    143    111.    A.,  485. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Brown,  157  Ind.  544.  60  NE  346;  Bal- 
timore, etc.,  R.  Co.  V.  Quillen.  34  Ind. 
A.  330.  72  NE  661,  107  AmSR  183; 
Baltimore,  etc..  R.  Co.  v.  Quillen.  34 
Ind.  A.  330.  72  NE  661.  107  AmSR 
183;  Pennsylvania  Co.  v.  Hunsley,  23 
Ind.  A.  37.  64  NE  1071. 

Iowa. — Watson  v.  Mississippi  River 
Power  Co.,  174  Iowa  23,  166  NW  188, 
LRA1916D  101. 

Ky. — Toebbe  v.  Covington.  146  Ky. 
763,  141  SW  421;  Louisville,  etc.,  R. 
Co.  V.  Roberts,  144  Ky.  820,  139  SW 
1073;  Ewing  v.  Louisville.  140  Ky. 
726,  131  SW  1016.  31  LRANS  612; 
Plckerill  V.  Louisville,  125  Ky.  213, 
100  SW  873,  30  KyL  1239;  Crabtree 
Coal  Min.  Co.  v.  Hamby,  90  SW  226, 
28    KyL    687. 

Md.— Bernstein  v.  Merekel.  126  Md. 
454.   95  A   55. 

Minn. — Fossum  v.  Chicago,  etc.,  R. 
Co..  80  Minn.  9.  82  NW  979. 

Mo. — St.  Louis  Trust  Co.  v.  Bam- 
brick,  149  Mo.  660.  61  SW  706;  Krebs 
V.  Bambrick  Bros.  Constr.  Co.,  144 
Mo.  A.  649.  129  SW  426;  Adam  v. 
Chicago,  etc..  R.  Co..  139  Mo.  A.  204. 
122  SW  113'3.  See  Foncannon  v. 
Kirksville.  88  Mo.  A.  279  (holding  the 
measure  not  applicable,  where  the 
Injury    is    temporary    and    may    be 


[a]     XtiumbnMon. — By     reason     of  I  ab'ate'd). 
the  undermining  of  plaintiff's  land  by  I      Mont. — ^Watson     v. 
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the  entire  property  as  a  unit.**  Where,  however, 
the  thing  which  is  destroyed  or  injured,  although  a 
part  of  the  realty,  has  a  distinct  value  without  ref- 
erence to  the  realty  on  which  it  stands  or  from 
which  it  grows,  the  recovery  is  for  the  value  or  de- 

Mln.,  etc.,  Co.,  31  Mont.  618.  79  P  14. 

N.  T. — Cooper  v.  New  York,  etc.,  R. 
Co.,   122  App.   Div.   128.   106  NTS  611. 

Oh. — Johnson  v.  Cincinnati,  30  Oh. 
Cir.   Ct.    696. 

Okl. — 8t.  Loi.ia,  etc.,  R.  Co.  v. 
Ramsey,  37  Okl.  448.  132  P  478;  Ard- 
more  v.  Orr,  36  Okl.  306,  129  P 
867. 

Pa. — Rider  v.  York  Haven  Water, 
etc.,  Co.,  251  Pa.  18,  96  A  803;  Forster 
V.  Rogers,  247  Pa.  54,  93  A  26;  Weav- 
er v.  Berwind^White  Coal  Co.,  216 
Pa.  196,  66  A  545;  Rabe  v.  Shoenber- 
ger  Coal  Co.,  213  Pa.  262.  62  A  854, 
3  LRANS  782,  5  AnnCas  216;  Truby 
V.  American  Nat.  Gas  Co..  38  Pa.  Su- 
per. 166;  Linton  v.  Armstrong  Water 
Co..  29  Fa.  Super.  172;  HotCman  v. 
Mill  Creek  Coal  Co.,  16  Fa.  Super. 
631;  Gibbons  v.  Scranton  R.  Co.,  6 
LackJur  38. 

Tenn. — Tyrus  v.  Kansas  City,  etc, 
R.  Co..  114  Tenn.  679,  86  SW  1074: 
Walton-McDowell  Co.  v.  Jackson,  6 
Tenn.    Civ.   A.   324. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Wright.  (Civ.  A.)  195  SW  606;  R.  Co. 
V.  Forrest.  (Civ.  A.)  179  SW  273; 
Houston  Land,  etc.,  Co.  v.  Texas  0>., 
(Civ.  A.)  140  SW  818;  St.  Louis,  etc, 
R.  Co.  V.  West,  (Civ.  A.)  131  SW  889; 
Missouri,  etc.,  R.  Co.  v.  Malone,  69 
Tex.  Civ.  A.  254.  126  SW  936;  Trinity, 
etc.,  R.  <3o.  V.  Jobe.  (Civ.  A.)  126  SW 
32;  Ft.  Worth,  etc,  R.  Co.  v.  Flynt. 
(Civ.  A.)  125  SW  847;  Gulf  Pipe  Line 
Co.  V.  Brymer,  69  Tex.  Civ.  A.  40,  124 
SW  1007;  Hellbron  v.  St.  Louis  South- 
western R.  Co.,  52  Tex.  Civ.  A.  575, 
113  SW  610,  979;  Texas  Cent.  R.  Co. 
v.  Brown,  38  Tex.  Civ.  A.  610,  86  SW 
659. 

W.  "Va. — Keene  v.  Huntington,  92 
SE  119. 

See  Doremus  v.  Paterson.  73  N.  J. 
Eq.  474,  69  A  226  (holding  that, 
where  an  Injury  to  real  estate  is  only 
temporary  and  removable,  depreda- 
tion in  the  market  value  of  the  land 
cannot  be  considered). 

[a]  Appltoitloa^  .of  nl*. — (l)  In 
an  action  for  injuries  tc  land,  grass, 
and  cornstalks  destroyed  by  oil  leak- 
ing from  defendant's  pipe  line,  the 
measure  of  damages  to  the  land  was 
the  difference  in  its  market  value 
immediately  before  and  after  the  in- 
Jury,  .excluding  from  such  considera- 
tion the  value  of  the  grass  and  corn- 
stalks. Gulf  Pipe  Line  Co.  v.  Bry- 
mer. 69  Tex.  Civ.  A.  40.  124  SW  1007. 
(2)  If  the  shore  line  of  a  stream 
usable  by  a  lumber  company  as  a 
boom  and  mill  site  cannot  be  re- 
stored by  the  removal  of  waste  mat> 
ter  dumped  there  by  a  railroad  in 
building  its  road,  and  by  putting  In  a 
"dead  man,"  the  lumber  company's 
measure  of  damages  is  the  difference 
in  the  value  of  the  property  before 
and  after  the  Work  was  done.  Clark 
Lloyd  Lumber  Co.  v.  Puget  Sound, 
etc..  R.  Co..   96  Wash.  313,  165  F  94. 

[b]  iBateaotton  mutainsd. — Suehr 
v.  Chicago  Sanitary  Dlst.,  242  111. 
496.    90    NE    197. 

[c]  A  osnM  of  lajwry  to  rsslty 
la  not  psnuUMBt,  when  abatable  by 
either  an  expenditure  of  labor  or 
money.  St.  Louis,  etc.,  R.  Co.  v. 
Ramsey,  37  Okl.  448,  132  F  478;  Ard- 
more  v.  Orr.  36  Okl.  306.  129  P  867; 
Doss  V.  BilUngton,  98  Tenn.  376.  39 
SW   717. 

[d]  If  th*  value  of  laad  la  totally 
destroyed  by  negligence  or  wrongful 
act.  the  owner  is  entitled  to  recover 
its  actual  cash  value  at  the  time  its 
value  was  destroyed,  with  legal  in- 
terest. Trinity,  etc..  R.  Co.  v.  Scho- 
fleld.  72  Tex.  496,  10  SW  576;  Hous- 
ton, etc..  R.  Co.  V.  Wright.  (Tex.  Civ. 
A.)   195  SW  605. 

53.     Watson    v.    Mississippi    River 
Power  Co.,  174  Iowa  23,  166  NW  188, 
C!olusa-Parrot  1  LRA1916D  101. 
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preeiation  of  value  of  the  thing  destroyed  or  injured, 
and  not  for  the  difference  in  the  value  of  the  land 
before  and  after  the  destruction.'* 

Bestoration  to.  original  condition.  Under  some 
circumstanoes,  the  proper  measure  of  damages  may 
be  the  cost  of  restoring  the  property  to  its  original 
condition,'*  as  where  the  injury  is  susceptible  of 
remedy  at  a  moderate  expense  and  the  cost  of  resto- 

64k  Ala. — ^Atlanta,  etc..  Air  -  Line 
R.  Co.  V.  Brown,  158  Ala.  607,  48  S 
78. 

111. — Jones  V.  Chicago  Sanitary 
Dlst.,  2S2  111.   591,   97  NB  210. 

Iowa. — Koonz  v.  Hempy,  142  Iowa 
887,  120  NW  976. 

Kan. — Kansas  City,  etc.,  R.  Co.  T 
Perry,  65  Kan.  792,  70  P.  876:  Mis- 
souri, etc.,  R.  Co.  V.  Lycan,  57  Kan. 
636,  47  P  626. 

N.  Y. — Richardson  v.  Northrup,  66 
Barb.  86:  Whitbeck  v.  New  York 
Cent.  R.  Co.,  36  Barb.  644. 

Okl. — Armstrong  v.  May,  156  P 
288. 

Utah. — Cleary  v.  Shand,  48  Utah 
640,  161  F  453,  454  [cit  Cyc]. 
.  Compare  Park  v.  Northport  Smelt- 
ing, etc.,  Co.,  47  Wash.  697,  92  P 
442  (holding  that,  where  the  wrong 
consists  in  the  removal  or  destruc- 
tion of  some  addition,  fixture,  or  part 
of  real  property,  the  loss  may  be  es- 
timated upon  the  diminution  in  value 
of  the  premises,  if  any  results,  or 
upon  the  value  of  the  part  severed  or 
destroyed^  and  that  valuation  should 
bo  adopted  which  will  prove  moat 
beneficial  to  the  injured  person,  as  he 
Is  entitled  to  the  benefit  of  his  prop- 
erty intact). 

[a]  TalB*  •■  part  of  tit*  land. — 
"Where  a  particular  thing  attached 
to  the  soil,  and  therefore,  a  part  of 
the  realty,  but  which  has  a  distinct 
value  as  such,  susceptible  to  definite 
measurement,  IB  injured  or  destroyed, 
the  evidence.  In  an  action  to  recover 
damages  therefor  may  properly  be 
directed  to  the  value  of  such  specific 
thing  as  a  part  of  the  land,  and  in 
actions  of  this  kind  Is  ordinarily  the 
best  and  most  satisfactory  evidence." 
Missouri,  etc.,  R.  Co.  v.  Lycaa,  67 
Kan.  635,  47  P  526  [quot  Chicago, 
etc.,  R.  Co.  V.  Mosher,  76  Kan.  699, 
602,  92  P  564], 

[b]  Application  of  rate, — In  an 
action  for  damages  for  the  destruc- 
tion of  an  oil  well  by  the  explosion 
of  a  torpedo,  the  court  commits  no 
error  in-  charging  on  the  measure 
of  damages  as  follows:  "If  the  dam- 
age could  be  repaired,  then  the  meas- 
ure of  damages  would  be  the  cost  of 
that  repair.  But  if  the  cost  of  the 
repair  would  be  more  than  the  value 
of  the  property,  or  if  a  new  well 
could  be  drilled  more  cheaply  than 
this  one  could.be  repaired  or  cleaned 
out,  then  of  course  the  party  should 
not  estimate  his  damages  by  the 
more  expensive  method;  he  should 
take  that  which  Is  cheapest.  If  it  Is 
cheaper  to  drill  a  new  well  he  should 
do  that.  If  it  is  cheaper  to  abandon 
the  well  altogether  then  he  should 
abandon  it,  and  then  would  be  en- 
titled to  charge  the  party  only  with 
the  marlcet  price,  what  It  was  worth 
in  the  market.  ...  If  it  was  utterly 
destroyed,  or  destroyed  so  that  a  re- 
pair would  cost  more  than  the  dig- 
ging of  a  new  well  and  the  digging 
of  a  new  well  would  cost  more  than 
It  would  be  worth,  then  neither  of 
these  things  should  be  done,  and  it 
would  come  back  to  the  question  of 
the  value  of  the  well."  Donnan  v. 
Pennsylvania  Torpedo  Co.,  26  Pa.  Su- 
per. 324,   330. 

66.      Ala. — Sloss-Sheffleld  Steel, 

etc.,  Co.  V.  Mitchell,  161  Ala.  278.  49 
S  851;  Jackson  v.  Bohlln,  (A.)  75  S 
697. 

Conn. — ^Watson  v.  New  Mllford,  72 
Coim.  561,  45  A  167.  77  AmSR  345. 

Ga. — Empire  Mills  Co.  v.  Burrell 
Engineering,  etc.,  Co.,   18  Ga.  A.   253, 


ration  may  be  shown  with  reasonable  certainty.** 
This  is  particularly  true  where  the  adoption  of  the 
difference  in  value  as  the  measure  of  damages  would 
be  difficult  and  uncertain,*'  or  where  the  injury  is 
not  so  much  to  the  land  itself  as  to  improvements 
thereon.**  Such  a  measure  cannot  be  adopted,  how- 
ever, where  the  cost  of  restoring  the  property  would 
exceed  the  value  thereof,"'  or  the  actual  damage  sus- 


89  BE  530,  631  [quot  Cyc]. 

Ida. — Young  v.  Extension  Ditch 
Co.,  13  Ida.  174.  175,  89  P  296  [cit 
Cycl. 

III. — Donk  Bros.  Coal,  etc.,  Co.  ▼. 
Novero,  136  111.  A.  633;  Donk  Bros. 
Coal,  etc.,  Co.  v.  Slata,  133  111.  A.  280; 
Swanson   v.    Nelson,    127    111.   A.    144. 

Ky.— -Cherry  v.  Christian  County, 
146  Ky.  330,  142  SW  726. 

Minn. — Osborn  v.  Mississippi,  etc., 
Boom  Co.,  95  Minn.  149,  103  NW  879. 

Mo. — Thompson  v.  Granite  Bitu- 
minous Pav.  Co.,  (A.)  203  SW  496; 
Adam  v.  Chicago,  etc.,  R.  Co.,  139  Mo. 
A.    204,   122   SW  1136. 

N.  Y. — Cooper  v.  New  York,  etc, 
R.  Co.,  122  App.  Div.  128,  106  NYS 
611;  Senglaup  v.  Acker  Process  Co.. 
121  App.  Div.  49,  105  NYS  470.  See 
Berg.  V.  Parsons,  90  Hun  267,  36  NYS 
780  [rev  on  other  grounds  156  N.  Y. 
109,  60  NE  957,  66  AmSR  642,  41  L.RA 
391]  (holding  that,  although  the  dif- 
ference In  value  before  and  after  the 
injury  to  premises  Is  the  proper 
measure  of  damages,  complaint  can- 
not be  made  by  defendant  that  the 
cost  of  repairs  Tvas  adopted  as  the 
measure,  the  amount  paid  being  rea- 
sonable, and  the  premises  not  being 
put  in  better  condition  than  before 
they  were  Injured). 

N.  C. — Waters  v.  Oreenleaf-John- 
son  Lumber  Co.,  115  N.  C.  648,  20  6E 
718. 

Pa, — Rider  v.  York  Haven  Water, 
etc.,  Co.,  251  Pa.  18,  95  A  808;  Her- 
shey  V.  Kerbaugh.  242  Pa.  227,  88  A 
1009;  Weaver  v.  Berwlnd-Whlte  Coal 
Co.,  216  Pa.  196,  66  A  545;  Norrls 
V.  Philadelphia,  49  Pa.  Super.  641; 
Hoober  v.  New  Holland  Water  Co.. 
48  Pa.  Super.  262;  Bricker  v.  Cone- 
maugh  Stone  Co.,  33  Pa.  Super.  283; 
Bigham  v.  Pittsburg  Constr.  Co..  Z9 
Pa.  Super.  86;  Glasgow  T.  Altoona, 
27  Pa.  Super.  56;  Hoffman  v.  Mill 
Creek  Coal  Co.,  16  Pa.  Super.  681; 
Howell  v.  Cement  Co.,  9  North  Co, 
319. 

Tenn. — ^Hord  v.  Holston  River  R. 
Co.,  122  Tenn.  899,  123  SW  637,  135 
AmSR  878,  19  AnnCas  331. 

Tex. — Houston,  etc.,  R.  Co.  V, 
Wright,   (Civ.  A.)   195  SW  605. 

Wash. — Clark  LIpyd  Lumber  Co. 
v.  Puget  Sound,  etc.,  R.  Co.,  92  Wash. 
601,  159  P  774,  96  Wash.  318,  165 
P  94. 

Can. — Reg.  v.  Water  Comrs.,  19 
C^n.    S.    C.    125. 

Compare  Wade  v.  Amalgamated 
Sugar  Co.,  65  Or.  488,  132  P  710 
(holding  that  the  reasonable  cost  of 
restoring  property  to  its  original 
state,  while  not  the  measure  of  dam- 
ages, was  one  element  which  would 
be  entitled  to  consideration). 

[a]  Application  of  ral*k — (1)  The 
measure  of  damages  for  Injury  to  a 
sidewalk  and  arches  of  the  area  way 
thereunder  is  the  cost  of  restoring 
them  to  their  condition  prior  to  the 
injury.  Parish  v.  Baird,  160  N.  Y. 
302,  54  JiB-  724.  (2)  Where  a  railroad 
company,  in  blasting  operations  on 
its  right  of  way,  casts  a  quantity  of 
stone  on  adjoining  land,  the  measure 
of  its  liability  Is  the  cost  of  remov- 
ing the  stone  from  the  land,  with  in- 
terest from  a  reasonable  date  for 
completing  the  removal,  and  not  the 
cost  of  removal,  together  with  the 
rental  value  of  the  land.  Hord  v. 
Holston  River  R.  Co..  122  Tenn.  399, 
123  SW  637,  135  AmSR  878,  19  Ann 
Cas  331.  (3)  The  measure  of  dam- 
ages to  land  by  the  wrongful  digging 
of  ditches  Is  the  cost  of  filling  them, 


not  the  difference  in  the  value  of  the 
land  before  and  after  the  ditches 
were  dug,  as  in  case  of  permanent 
injury.  Doss  v.  BiUington.  98  Tenn. 
375,  89  SW  717.  (4)  Where  remov- 
able th.ngs  were  put  on  the  property 
destroying  its  use,  the  measure  of 
damages  was  the  reasonable  cost  of 
removing  and  restoring  the  original 
condition.  Clark  Lloyd  Lumber  Co. 
V.  Puget  Sound,  etc.,  R.  Co..  92  Wash. 
601,  159  P  774,  96  Wash.  S13.  165  P 
94. 

[b]  U  til*  aot  complalnad  of  la  a 
ntuaaac*  to  plaintiff's  property,  as 
for  instance  a  deposit  of  refuse  and 
sewage  upon  his  land,  evidence  of 
the  cost  of  the  removal  of  such  offen- 
sive deposit  is  relevant  as  bearing 
on  the  question  'of  damages.  Watson 
V.  New  Mllford,  72  Conn.  561,  45  A 
167,    77    AmSR    345. 

66.  Watson  v.  Mississippi  River 
Power  Co.,  174  Iowa  23,-156  NW  18S, 
LRA1916D  101;  Toebbe  v.  Covington. 
145  Ky.  763.  769.  141  SW  421. 

"The  measure  of  damages  Is  the 
reasonable  cost  of  repairing  the 
property  and  the  depreciation  In  its 
rental  value  during  the  period  sued 
for,  if  it  be  rented  out,  or  owned  for 
renting;  or  if  it  be  occupied  by  the 
owner,  in  addition  to  the  reasonable 
cost  of  repairs,  the  damage  to  Its 
use."     Toebbe  v.  Covington,  supra. 

67.  Graessle  v.  Carpenter,  70  Iowa 
166,    30   NW    392. 

[a]  XUnatEatlon. — ^Where  defend- 
ant trespassed  upon  plaintitTs  lot  and 
Injured  his  fences,  walks,  trees,  and 
house  by  digging  up  the  ground  and 
laying  pipes,  the  measure  of  damages 
was  not  necessarily  the  difference 
In  the  value  of  the  property  before 
and  after  the  trespass,  but  such  sum 
as  would  restore  the  property  to  its 
former  condition,  such  additional  sum 
as  would  compensate  plaintiff  for  the 
use  of  the  property  of  which  he  was 
deprived,  and  the  value  of  such  part 
of  it  as  could  not  be  restored. 
Graessle  v.  Cart>enter,  70  Iowa  166, 
30  NW  392. 

58.  Ark. — Ross  T.  St.  Louis,  etc., 
R.  Co.,  120  Ark.  264,  179  SW  353. 

Ga. — Harrison  v.  Kiser.  79  Ga.  588. 
4  SE  320. 

Iowa. — Graessle  v. '  Carpenter.  70 
Iowa  166,  30  NW  352;  Vermllya  v. 
Chicago,  etc.,  R.  C:!o.,  66  Iowa  606.  24 
NW  234,   55  AmR   279. 

N.  Y. — Marvin  v.  Pardee,  64  Barb. 
353. 

N.  C. — ^Waters  v.  Oreenleaf-John- 
son  Lumber  Co.,  115  N.  C.  64S,  20 
SE   718. 

Wash. — Koch  v.  Sackman-Phllllps 
Inv.  Co..  9  Wash.  406,  37  P  708. 

[a]  niiutrationaif— (1)  In  an  ac- 
tion for  damages  to  residence  prop- 
erty by  reason  of  dirt  being  depos- 
ited thereon,  thereby  demolishing  the 
outhouses,  fences,  and  shrubbery,  the 
measure  of  damages  is  not  the  dif- 
ference between  the  market  value 
of  the  lot  just  before  and  after  the 
injury,  but  It  is  the  amount  it  vrould 
take  to  put  the  premises  in  as  "good" 
a  condition  as  before  the  injury,  al- 
lowing deductions  therefrom  for  any 
Increased  value  of  the.  lot'  arising 
from  the  deposit  of  the  dirt  thereon. 
Koch  V.  Sackman-Phllllps  Inv.  Co.. 
9  Wash.  405,  37  P  703.  (2)  The  meas- 
ure of  damages  for  the  obstruction 
of  ditches  may  be  the  cost  of  remov- 
ing such  obstructions.  Waters  v. 
Greenleaf-Johtison  Lumber  Co.,  115 
N.   C.    648,    20    SE   718. 

69.     Md.— Mullan     v.     Belbln.      ISO 


For  later  cases,  developmenta  and  thmafm  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tained  by  plaintiff,*'  or  where  Festorstion  is  im- 
practicable.*^ Further,  the  recovery  is  limited  to  the 
cost  of  restoring  the  premises  to  their  original  con- 
dition and  not  to  that  of  placing  them  in  better  con- 
dition than  they  were  originally.'* 

Depreciation  of  rental  rtta.t.  As  bearing  upon  the 
question  of  diminution  of  value,  diminution  in  the 
rental  value  of  the  premises  may  be  shown.*'  Where 
an  injury  to  land  ie  temporary,  the  measure  of  dam- 
ages according  to  some  authorities  is  the  deprecia- 
tion in  the  reasonable  rental  value  of  the  land  from 
the  time  of  the  injury.**  Where  the  injury  is  due  to 
a  continuing  wrong  for  which  sueeessive  recoveries 
may  be  had,  the  measure  of  damages  is  not  the 
diminution  of  the  value  of  the  land,  but  the  diminu- 
tion in  its  rental  value.*'  So  where  land  is  injured  by 
flowage  and  the  deposit  of  debris  thereon  the  meas- 
ure of  damages,  according  to  some  authorities,  is  the 
difference  in  rental  value,  where  not  greater  than  the 
cost  of  restoring  the  land  to  its  original  condition.** 


Where  lands  are  not  commonly  rented,  diminution 
in  rental  value  is  not  a  reliable  basis  on  which  to 
estimate  damages.*' 

Lou  of  use  or  enjoyment.  In  some  jurisdictions, 
where  the  injury  is  temporary,  the  measure  of  dam- 
ages has  been  held  to  be  the  diminution  in  the  value 
of  the  use  of  the  premises  during  the  time  that  the 
injury  exists.**  Where  land  is  susceptible  of  more 
than  one  use,  but  the  uses  afe  necessarily  incom- 
patible, the  amount  of  injury  is  to  be  determined 
upon  the  basis  of  the  availability  of  the  land  tor 
its  most  valuable  use.*"  Where  defendant's  wrong-  - 
ful  act  has  deprived  plaintiff  temporarily  of  the 
use  and  enjoyment  of  his  property,  plaintiff  is  en- 
titled to  recover  therefor,  and  is  not  limited  to  the 
mere  cost  of  restoring  the  property  to  its  former 
condition.'*  So  where  plaintiff  has  been  deprived 
of  the  use  of  premises  by  reason  of  the  injuries  to 
them  he  may  recover  their  rental  value  for  the 
time  during  which  he  is  deprived  of  their  use." 


Hd.    313,   100  A  884. 

Nev. — Harvey  v.  Sides  Silver  Mln. 
Co..  1   Nev.   539,  90  AmD  510. 

Okl. — Sllva  V.  McAlester  City  Coun- 
cil.  46  Okl.  150,  148  P  150. 

Pa. — Hershey  v.  Kerbaiich,  242  Pa. 
227,  88  A  1009;  Blgbam  v.  PitUburK 
Constr.  Co.,  29  Pa.  Super.  86;  aiae- 
gow  v.  Altoona,  27  Pa.  Super.  55: 
Hoffman  v.  Mill  Creek  Coal  Co.,  16 
Pa.    Super.   C31. 

Tenn. — Hord  v.  Holston  River  R. 
Co..  122  Tenn.  399,  123  SW  637,  135 
AmSR  878,  19  AnnCaa  331. 

Wis. — Pedelty  v.  Wisconsin  Zinc 
Co.,   148  Wis.  245,  134  NW  356. 

See  Hartshorn  v.  Chaddock,  135 
N.  Y.  116,  31  NB  997,  17  LRA  426 
(recognizing   rule). 

[a]  AppUmtioii  of  nilai,— Where 
land  adjoining  a  railroad  right  of 
way  was  so  Injured  by  the  casting  of 
rock  on  It  by  blasting  operations  on 
the  railroad's  right  of  way  that  the 
cost  of  removing  the  rock  would  be 
more  than  the  value  of  the  land,  the 
railroad's  liability  was  the  market 
value  of  the  land  so  injured,  viewed 
aa  a  separate  parcel,  and  not  in  con- 
nection with  the  whole  farm  of  which 
it  was  a  part.  Hord  v.  Holston  River 
R.  Co.,  122  Tenn.  399,  123  SW  637, 
13d  AmSR  878,  19  AnnCas  331. 

eOk  Harvey  v.  Sides  Silver  Min. 
Co..  1  Nev.  539.  90  AmD  510;  Cooper 
T.  New  York,  etc.,  R.  00.^122  App. 
Dlv.  128,  106  NY3  611;  Weaver  v. 
Berwlnd-Whlte  Coal  Co.,  216  Pa.  195, 
65  A  545;  Seely  v.  Alden,  61  Pa.  302, 
100  AmO  642;  Brlcker  v.  Conemaugh 
Stone  Co.,  32  Pa  Super.  283. 

[a]  Application  of  ml*. — ^Where, 
in  an  action  for  damages  from  sand 
which  a  railroad  embankment  caused 
to  be  deposited  on  plaintiff's  land,  it 
appeared  that  the  expense  of  remov- 
ing the  sand  was  less  than  the  dimi- 
nution of  the  value  of  the  land,  the 
leaser  amount  should  have  been  al- 
lowed as  damages.  Heath  v.  Minne- 
apolis, etc.,  R.  Co.,  126  Minn.  470, 
148   NW   311,  LRA1916B  977. 

61.  Jones  v.  Bondurant,  21  Colo. 
A  24,  120  P  1047;  Gulf,  etc..  R.  Co.  v. 
FelU,  (Tex.  Civ.  A.)  135  SW  719. 

[a]  nioatntlcn. — ^Where  an  own- 
er of  land  removed  a  flume  therefrom, 
for  the  construction  of  which  he  had 
granted  a  license,  and  the  removal 
rendered  a  considerable  portion  of  a 
ditch  of  which  the  flume  was  a  part 
valueless,  the  value  of  the  portion 
of  the  flume  destroyed,  or  the  cost 
of  replacing  it,  would  not  be  the 
proper  measure  of  damages,  as  plain- 
tiff could  not  go  upoti  defendant's 
premises  to  reconstruct  It,  and  he 
was  not  required  to  Institute  legal 
proceedings  to  prevent  interference 
with  the  flume,  so  that  an  instruction 
that  the  rale  of  damages  was  such 
immediate  and  direct  damage  sus- 
tained ("both  to  the  flume  and  to  the 
dlteb  Itself,  or  to  any  part  or  portion 


of  the  ditch,"  was  correct.  Jones  v. 
Bondurant,  21  Colo.  A.  24,  120  P 
1047. 

[b]  BMrtozaUon  praotloaU*  In 
part^— Where  premises  afe  damaged 
by  escaping  chlorine  gas  from  a  man- 
ufacturing plant,  the  fact  that  a  res- 
toration may  not  be  practicable  as  to 
all  items  of  damage  does  not  pre- 
clude proof  as  to  those  items  in  re- 
spect to  which  substantial  repair 
may  be  made.  Senglaup  v.  Acker 
Process  Ob.,  121  App.  Div.  49,  105 
NTS    470. 

B3.  Vermilya  v.  Chicago,  etc.,  R. 
Co.,  66  Iowa  606,  24  NW  234,  55  AmR 
279.  ' 

63.  Selma,  etc.,  R.  Co.  v.  Knapp, 
42  Ala.  480:  Cheda  v.  Bodkin.  173 
Cal.  7,  158  P  1025;  Bernstein  v.  Mere- 
kel.  126  Md.  454,  95  A  66. 

64.  Crabtree  Coal  Mln.  Co.  v. 
Hamby,  90  SW  226,  28  KyL.  687;  Coo- 
per V.  New  York,  etc.,  R.  Co.,  122 
App.  Dlv.  128,  106  NY8  611;  Walton- 
McDowell  Co.  v.  Jackson,  6  Tenn. 
Civ.  A.  324.  See  Thornton  v.  Good- 
man, <Tex.  Civ.  A.)  18B  SW  926 
(holding  that  t-he  measure  of  dam- 
ages for  unlawful  detention  of  prem- 
ises is  the  fair  cash  rental  value 
during  the  period  of  detention) ;  Wil- 
son V.  Guyandotte  Timber  Co.,  70  W. 
Va.  602,  74  SB  870  (holding  that  the 
rental  value  is  a  proper  measure  in 
ascertaining  damages  for  loss  by  de- 
lay in  the  operation  of  a  mill). 

6Bb  Birmingham  Water  Works  Co. 
v.  Martini,  2  Ala.  A.  652,  56  S  830; 
Kansas  City,  etc.,  R  Co.  v.  Cook,  67 
Ark.  887,  21  SW  1066;  Qulf,  etc.,  R. 
Co.  V.  Roberts,  (Tex.  Civ.  A)  86  SW 
1052.  See  (Canteen  Hunting,  etc,  As- 
soc. V.  Schwartz,  128  III.  A.  224  (hold- 
ing nothing  recoverable  for  diminu- 
tion in  value) ;  Henry  Hall  Sons'  Co. 
V.  Sundatrom,  etc.,  Co.,  138  App.  Div. 
548,  123  NTS  390  [afC  204  N.  Y.  660 
mem,  97  NB  1106  mem]  (holding  that 
the  value  of  the  use  of  the  premises 
to  the  occupant  as  distinct  from  the 
rental  of  the  premises  named  in  the 
lease  thereof  by  the  owner  to  the 
tenant  should  be  taken):  Nashville  v. 
Coroar,  88  Tenn.  415,  12  SW  1027,  7 
LRA  465  (holding  a  difference  In 
market  value  not  a  proper  measure). 

ee.  Birmingham  Water  Works  Co. 
v.  Martini,  2  Ala.  A.  652.  56  S  830; 
Blder  v.  Lykens  Valley  Coal  Co.,  167 
Pa.   490,  27  A  646,  37  AmSR  742. 

67.  Relsert  v.  New  York,  36 
Misc.  413,  71  NYS  965  [afE  69  App. 
Div.  302,  74  NYS  673  (rev  on  other 
grounds  174  N.  T.  196,  66  NE  781)]. 

68.  Louisville,  etc.,  R.  Co.  v.  Rob- 
erts, 144  Ky.  820,  139  SW  1073; 
Bwing  v.  Louisville.  140  Ky.  726,  131 
SW  1016,  31  LRANS  612;  Ponca  Re- 
fining Co.  V.  Smith,  (Okl.)   174  P  268. 

[a]  AppUoatton  of  ml*. — In  an  ac- 
tion for  Injuries  to  plaintiff's  oyster 
bed  by  defendant's  dredging  opera- 
tions, plaintifTs  ntaaaure  of  d^unages 


was  the  value  of  the  oysters  de- 
stroyed and  the  usable  value  of  the 
premises  while  its  use  was  unlawful- 
ly withheld  from  the  owner.  Watts 
v.  Hewlett  Bay  Co.,  162  App.  Dlv. 
493.  137  NYS  288. 

69.  Salstrom  v.  Orleans  Bar  Gold 
Mln.  Co.,  153  Cal.  561. '96  P  292;  Bar- 
ker V.  Publishers'  Paper  Co.,  (N.  H.) 
103  A  757;  Chase  v.  Hoosac  Tunnel, 
etc.,  R.  Co.,  85  Vt.  60,  81   A  236. 

[a]  Application  of  rula^ — Where 
land  Is  valuable  for  either  agricul- 
tural or  mining  purposes,  but  no  part 
of  it  could  be  mined  except  by  a 
process  which  would  entirely  destroy 
It  for  agricultural  purposes,  an  in- 
struction that  the  Jury  might  consid- 
er the  character  of  the  soil  for  farm- 
ing purposes  and  the  value  thereol'. 
and  also  the  land  for  mining  pui- 
poses  prior  to  the  injury,  and  the  de- 
preclatlon  caused  by  the  acts  of  de-  . 
fendant.  If  any,  and  that  if  plaintlftd 
were  entitled  to  recover  at  all,  the  Jury 
should  determine  the  value  of  thci 
crop  destroyed  and  the  difference 
between  the  value  of  the  land  for 
any  and  all  purposes  prior  to  the  in- 
Jury,  and  its  value  after  the  injury, 
such  difference  being  the  measure  of 
damages,  was  erroneous.  Salstrom 
V.  Orleans  Bar  Gold  Min.  Ck>.,  153  Cal. 
661,  96  P  292. 

701  Ala.— Sloss-Sheffleld  Steel, 
etc.,  Co.  V.  Mitchell,  161  Ala.  278, 
49  S  851. 

Ark. — Ross  V.  St.  Louis,  etc.  R. 
Co.,  120  Ark.  264,  179  SW  363. 

Mo. — Weller  v.  Missouri  Lumber, 
etc.,  Co.,  176  Mo.  A.  243,  161  SW  853. 

Pa. — Barclay  v.  Grove,  9  Pa.  Cas. 
163,  11  A  888. 

R..I. — ^Whipple  V.  Waiiskuck  Co.,  12 
R.   I.    321. 

[aj  ninstratlon. — In  an  action  by 
a  grantee  to  recover  damages  of  his 
grantor  for  his  refusal  for  a  number 
of  years  to  remove  a  large  amount  of 
heavy  machinery,  whereby  plaintiff 
is  deprived  of  the  use  of  the  proper- 
ty, he  may  recover  the  annual  loss  by 
reason  of  his  inability  to  use  it  or 
obtain  any  income  therefrom,  but  not 
for  loss  of  capital,  value,  dilapida- 
tion, or  destruction.  Barclay  v. 
Grove,    9    Pa.    Cas.    153,    11    A    888. 

[b]  Por  Injnrlaa  to  real  property 
•luccptlbl*  of  remedy  by  abatement, 
the  owner  may  recover  damages  on 
account  of  the  impaired  use  up  to  the 
time  of  suit.  Ardmore  v.  Orr,  35 
Okl.    305.    129    P   867. 

71.  Md. — Baltimore,  etc..  R  Co.  v. 
Boyd,  67  Md.  32.  10  A  316,  1  AmSR 
362. 

Mich. — Colwell  V.  Alpena  Power 
C:o~  190  Mich.  256.  167  NW  21. 

Mo. — Jones  v.  Cooley  Lake  Club, 
122   Mo.  A.    113,  98  SW  82. 

N.  Y.— Nlms  V.  Troy.  59  N.  Y.  500. 

S.  C. — Lipscomb  v.  South  Bound 
R.  Co.,   66   S.   C.   148,   43   SB   388. 

See  Walker  v.  McMillan,  6  Can.  B. 
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Damages  for  loss  of  use  of  property  are  to  be  meas- 
ured by  the  injury  actually  sustained,'*  and  not  by 
the  value  of  its  use  for  a  purpose  for  which  the 
owner  did  not  design  to  use  it."  The  claim  for 
compensation  cannot  be  met  by  showing  that  the 
damages  would  be  lessened  if  the  property  were  de- 
voted to  other  uses.'*  The  measure  of  damages 
for  a  diminution  of  the  enjojnnent  of  premises  oc- 
casioned by  a  wrongful  act  cannot,  as  a  matter  of 
law,  be  held  to  be  equivalent  to  the  interest  on  the 
amount  by  which  the  value  of  the  premises  has  been 
diminished." 

Obstraction  of  access  to  premises.  As  a  general 
rule,  the  damages  occasioned  by  an  obstruction  of 
access  to  the  premises  is  to  be  measured  by  the  de- 
preciation in  rental  value  occasioned  by  such  ob- 
struction,'" although  the  recovery  is  not  necessarily 
limited  to  such  depreciation.''  Where  obstruction 
of  access  causes  injury  to  business,  the  damage  may 
be  measured  by  the  depreciation  in  the  profits  of  the 
business." 

Double  damages.  Plaintiff  cannot  have  a  recovery 
for  permanent  depreciation  of  the  value  of  his  prem- 
ises, and  also  for  the  cost  of  restoration  to  their 
former  condition."  So  where  damages,  because  of 
the  diminished  enjpyment  or  use  of  the  property, 
are  claimed  and  also  damages  for  permanent  injuiy, 
the  two  awards  must  not  be  allowed  to  overlap.^" 
But  where  the  injury  is  not  permanent,  the  land- 
owner, in  addition  to  the  cost  of  restoring  the  prem- 


ises to  their  original  condition,  may  recover  compen- 
sation for  the  loss  of  use,^*^  or  for  depreciation  in 
rental  value,^*  pending  restoration.  There  cannot 
be  a  recovery  of  the  full  value  of  land  permanently 
destroyed  and  also  for  loSs  of  crops  subsequently 
planted  thereon,'*  nor  for  the  loss  in  value  of  the 
use  of  land  and  for  the  loss  of  the  prospective  in- 
crease in  weight  of  cattle  pastured  thereon.^  So 
where  soil  is  wrongfully  taken  and  removed  from 
land,  the  owner  cannot  recover  both  the  market 
value  of  the  soil  severed  and  the  diminution  of  the 
market  value  of  the  land.**  But  where  timber  is 
removed,  the  damagpes  may  include  a  sum  for  the 
amount  of  loss  occasioned  by  the  catting  and  remov- 
ing of  the  timber  and  abo  for  the  leaving  of  rubbish 
scattered  on  the  land.*'  Where  there  are  several 
elements  of  damages,  the  jury  should  be  instructed 
that  in  no  event  may  the  damages  recovered  exceed 
the  value  of  the  land.*'  Where  by  reason  of  a  rise 
in  the  value  of  land  in  the  vicinity  plaintiff 's  prop- 
erty is  worth  as  much  or  more  after  the  injury  than 
it  was  before,  he  is  not  for  that  reason  deprived 
of  compensation,  but  the  measure  of  his  recovery  is 
the  difference  in  the  value  of  the  land  as  it  is  and 
as  it  would  be  if  uninjured.*? 

Inj vy  to  part  of  tract.  Unless  circumstances  ren- 
der a  division  necessaiy,  the  logical  and  proper 
method  of  computing  damages  for  injuries  to  a  part 
of  land  is  to  treat  the  estate  as  a  whole.** 

[i  lis]     (b)    Particular  Kinds  of  Property— aa. 


C.  241  (holdlns  that,  althougrh  dam- 
Agee  are  not  recoverable  as  rent,  or 
rent  as  rent  recoverable  as  damages, 
the  actual  loss  of  rent  of  a  building 
during  the  time  required  to  repair  an 
Injury  thereto  is,  in  the  absence  of 
any  evidence  to  the  contrary,  a  fair 
criterion  by  which  to  establish  the 
actual  amount  of  damaKea). 

[a]  Applloatloaa  of  ml*.— (1) 
Damages  for  the  value  of  an  ice 
house  for  the  season,  according  to  its 
capacity  for  storing  Ice,  are  not  Im- 
proper, where  It  has  been  destroyed 
by  willful  trespass  so  as  to  lose  the 
season's  use.  As  it  can  be  filled  at 
only  one  part  of  the  year.  Its  value 
cannot  be  estimated  in  the  same  way 
as  that  of  premises  available  at  all 
times  alike.  Clark  v.  Lake  St.  Clair, 
etc..  Ice  Co.,  24  Mich.  508.  (2) 
Where  defendant,  who  agreed  to  lend 
plaintirr  a  sum  of  money  to  recon- 
struct hl9  sawmill  and  dam,  breached 
his  contract  after  the  dam  had  been 
torn  down,  plaintiff  is  entitled  to  re- 
cover for  the  loss  of  the  use  of.  his 
mill  resulting  from  the  tearing  down 
of  the  dam,  and  for  that  purpose 
can  show  the  reasonable  monthly 
rental  value  of  the  mill  when  dis- 
mantling began.  Blxby-Thelsen  Co. 
V.  Evans,  186  Ala.  507,  66  S  81.  (.1) 
For  delay  In  construction  of  a  buUd- 
ing  on  plaintiffs  lot,  caused  by  de» 
fendant's  building  overhanging  the 
lot  and  defendant's  delaying  removal 
thereof,  the  net  rental  vaiue  may 
be  recovered,  construction  having 
been  contracted  for  and  commenced, 
and  the  building  having  been  rented 
In  advance,  from  a  certain  time,  for 
a  definite  period,  at  a  apeclAed.  rent, 
Burruss  v.  Hines.  94  Va.  413,  26  SE: 
875. 

Admlasllilllty  of  vvldMioe  of  da- 
OTMuie  In  rantal  valu*  see  infra  i 
198. 

79.  Sacchi  v.  Bayslde  Lumber  Co., 
13  Cal.  A.  72,  108  P  885:  Worcester  v. 
Great  Falls  Mfg.  Co.,  41  Me.  1S9,  <« 
AmD   217. 

[a]  AvpUoatlon  of  xvl*.— In  an 
action  by  a  landlord  against  his  ten- 
ant for  damages  to  plalntifTs  build- 
ing from  an  explosion  caused  by  de- 
fendant, the  measure  of  damages  is 


what  plaintiff  really  lost  in  rents  by 
reason  of  the  premises  being  de- 
stroyed by  the  explosion  during  such 
time  as  it  would  take  with  reasonable 
diligence  to  repair  such  building,  and 
this  is  80  whether  plaintiff  restored 
the  building  or  not.  Hlgglns  v.  Los 
Angeles  Oas,  etc.,  Co.,  159  Cal.  651, 
115    P    813,   34   LRANS   717. 

73.  Worcester  v.  Great  Falls  Mfg. 
Co.,  41   Me.   159,   66  AmD  217. 

[a]  Applioatton  of  ml*, — A  land- 
owner is  entitled  to  damages  from 
the  destruction  of  fruit  trees  by  fire 
regardless  of  whether  .  his  land  can 
be  moat  profitably  used  for  orchard 
purposes.  Barker  v.  Missouri  Pac 
K.  Co.,  94  Kan.  61,  146  P  829. 

74.  BIsaell  v.  Ford,  176  Mich.  64, 
141    NW    860. 

75.  Moore  v.  Langdon,  17  D.  C.  6j 
Hetzel  V.  Baltimore,  etc.,  R.  Co.,  17 
D.   C.   1.  \ 

76.  Jackson  v.  Kiel,  13  Colo.  378, 
22  P  504,  16  AmSR  207,  6  LRA  264; 
Bannon  v.  Murphy,  38  SW  889,  18 
KyL  989;  Houston,  etc.,  R.  Co.  v. 
Lackey.  12  Tex.  Civ.  A.  229,  S3  SW 
768.  _ 

.77.  Jackson  v.  Kiel,  13  Colo.  878, 
22  P  504,  16  AmSR  207,  6  LRA  254. 

[a]  8p«oUl  daawr**. — While  the 
measure  of  damages  for  placing  cars 
in  front  of  plaintiff's  premises  is  in 
general  the  depreciation  In  the  value 
of  the  use  of  the  property  during  the 
time  the  cars  are  there,  special  dam- 
ages may  also  be  recovered,  where 
they  are  warranted  by  the  facts  and 
are  pleaded  with  particularity  and 
certainty.  Houston,  etc.,  R.  Co.  v. 
Lackey,  12  Tex.  Civ.  A.  229,  33  SW 
768. 

78.  French  v.  Connecticut  River 
Lumber  Co.,  145  Mass.  261,  14  NE 
113;  Marquart  v.  La  Parge.  12  N.  T. 
Super.  559.  Compare  Schleicher  v. 
Mt.  Vernon,  107  App.  Div.  584,  95 
NTS  326  (holding  that,  where  the 
obstruction  of  a  street  leading  to  a 
manufacturing  plant  prevented  the 
manufacturer  from  bringing  In  raw 
material  or  shipping  the  finished 
product  without  carrying  It  a  con- 
siderable distance  to  wagons,  the 
measure  of  damages  was  the  Increase 
in  the  cost  of  cartage,  and  the  fact 


that  the  manufacturer  took  high- 
priced  mechanics  from  their  employ- 
ment in  the  plant  and  used  them  In 
carrying  materials,  thereby  decreas- 
ing the  output  of  the  plant,  did  not 
render  defendant  liable  for  damages 
resulting  from  the  decreased  out- 
put). 

79.  Barrick  v.  Schifferdecker,  123 
N.  Y.  52,  25  NB  S8S  [rev  48  Hun  355, 
1   NTS   21]. 

[a]  lUmrtratlOB. '  In  an  action 
for*  damages  to  a  house,  occasioned 
by  the  melting  of  ice  stored  in  the 
adjoining  building,  plaintiff  cannot 
recover  for  the  depreciation  in  the 
rental  value  up  to  the  time  of  the 
trial,  the  permanent  depreciation  In 
the  value  of  the  property,  and  also 
the  cost  of  repairing  the  house,  so 
that  in  the  future  it  will  be-  unaffect- 
ed by  the  proximity  of  the  ice,  as  the 
two  latter  elements  are  Inconsistent 
and  practically  give  plaintiff  double 
damages.  Barrick  v.  Schifferdecker, 
123  N.  T.  52,  25  NE  365  [rev  48  Hun 
855,  1  NTS  21]. 

so.  Seely  v.  Alden,  61  Pa.  302,  100 
AmD    642. 

SI.  Pickerlll  v.  Louisville,  125  Ky. 
213,  100  SW  873,  SO  KyL  1239;  Keats 
v.  Luzerne  County  Gas  Co.,  29  Pa. 
Super.  480:  Hoffman  v.  Mill  Creek 
Coal  Co.,   16  Pa.  Super.   631. 

sa.  Brown  Land  Co.  v.  Lehman. 
134  Iowa  712,  112  NW  185,  12 
LRANS  88:  Toebba  v.  Covington.  145 
Ky.  763,  141  SW  421;  Pidierill  v. 
Louisville,  125  Ky.  213,  100  SW  873. 
30  KyL  1239;  Wade  v.  Amalgamated 
Sugar  Co.,  71  Or.  76,  142  P  350; 
Brlcker  v.  Conemaugh  Stone  Co.,  32 
Pa.    Super.    283. 

83.  Larimer,  etc.,  Irr.  Co.  v.  Ijan 
ders,    26   Colo.  A.    1,    141   P   617. 

84.  Vogt  v.  Orinnell,  128  Iowa  332. 
98   NW  782. 

86.  Atlanta  v.  Swlney,  20  Oa.  A. 
415,    93    SB    24. 

86.  Halstead  v.  Slgler,  86  Ind.  A. 
419,   74   NE   257. 

87.  Louisville,  etc.,  R.  Co.  v. 
Hughes.   143  Ga.   206,  84  SB  4S1. 

88.  Crabtree  Coal  Mln.  Co.  v.  Han- 
by.   90   SW   226.   28   KyL  687. 

89.  Barker  v.  Publishers'  Paper 
Co.,   (N.  H.)   108  A  767. 

■r- 


For  latsr  easss,  dsTSlopaeats  and  «diaag«s  In  the  law  see  cumulative  Annotations,  same  title,  pag*  and  not*  number. 
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BnilduigB  and  Other  Stmctrirea.  While  primarily 
the  amount  of  recovery  for  the  injury  or  destruc- 
tion of  a  building  is  the  amount  of  the  losa,"*  there 
is  some  variance  in  the  authorities  as  to  the  correct 
measure  of  damag^es,  due  in  part  to  a  variance  of 
opinion  as  to  whether  the  building  is  to  be  con- 
sidered in  connection  with  the  land  upon  which  it  is 
placed,  or  as  distinct  therefrom.*'  Where  the  owner- 
ship of  the  building  and  of  the  land  is  in  the  same 
person,  the  measure  of  damage  in  case  of  a  partial 
or  total  destruction  of  the  building  has  been  held 
to  be  the  difference  in  the  value  of  the  land  imme- 
diately before  and  after  the  injury,'*  and  this  is 
particularly  the  ease  where  restoration  of  the  build- 


ings is  impossible  or  impracticable."  Upon  the  the- 
ory, however,  that  buildings  have  a  value  apart  from 
the  realty  upoii  which  they  stand,"'*  such  value,  ac- 
cording to  another  line  of  authorities,  is  to  be  taken 
as  a  measure  of  damages  and  not  the  difference  in 
the  value  of  the  land."'  In  some  jurisdictions  this 
rule  has  been  applied  where  the  action  is  brought 
for  injury  to  buildings  as  apart  from  the  realty,"* 
although  the  rule  first  stated,  based  upon  diminu- 
tion of  the  value  of  the  real  estate,  is  also  recog- 
nized.*^ The  third  view  is  that  the  measure  of 
damages  is  the  reasonable  cost  of  restoring  the 
property  to  its  former  condition,**  or  the  cost  of 


SOl  Louisville,  etc.,  R.  Co.  'V.  New 
York  Home  Ins.  Co.,  146  Ky.  281,  142 
8W  398;  PawUckl  v.  Detroit  United 
R.  Co.,  191  Micli.  536,  158  NW  162. 

91.  Chicago,  etc.,  R.  Co.  v.  Ohio 
City  Lumber  Co.,  214  Fed.  751,  755, 
131  CCA  57.  See  also  cases  in  fol- 
lowing  notes. 

"No  hard  and  fast  rule,  applica- 
ble to  all  cases,  can  be  laid  down  as 
^o  the  measure  of  the  loss  suffered  by 
the  destruction  of  buildings  by  fire. 
In  some  Instances  It  may  be  their 
value  detached  from  the  land  and 
separated  from  the  use  made  of  them. 
In  others,  where  an  active  market 
is  shown  to  exist,  the  market  value 
may  be  the  fair  measure  of  loss.  In 
still  others,  the  cost  of  reconstruc- 
tion, after  deducting  depreciation 
from  age  and  other  causes,  may  fair- 
ly recompense  the  owner."  Chicago, 
etc.,  R.  Co.  v.'Ohlo  City  Lumber  Co., 
supra. 

98.  Jeftress  v.'  Norfolk  Southern 
R.  Co.,  168  N.  C.  215,  73  SE  1013; 
Forster  v.  Rogers,  247  Pa.  54.  93  A 
26.  But  see  Dawson  v.  Chicago,  etc., 
R.  Co.,  197  Mo.  A.  169,  193  SW  43 
(holding  that  an  instruction  stating 
the  measure  of  damages  for  destruc- 
tion of  a  building  by  Are  to  be  the 
damage  to  the  realty  was  more  fa- 
vorable to  defendant  than  defendant 
was   entitled   to   have). 

[a]  Oxitloiam  of  rAtei— "It  is  very 
manifest  that  the  difference  between 
the  value  of  the  real  estate  before, 
and  its  value  after,  the  Injury  would 
not  generally  afford  a  fair  rule  for 
measuring  the  damages.  It  might 
often  happen  that  a  certain  character 
of  building  would  add  nothing  to  the 
market  value  of  the  real  estate  upon 
which  It  Is  situated.  For  example,  a 
cheap  dwelling  house,  on  a  valuable 
lot  in  a  business  block,  would  pos- 
sibly depreciate  the  salable  value  of 
the  lot  to  the  extent  of  the  cost  of 
removing  it,  yet  it  could  not  be  fair- 
ly said  that  tl;e  house  had  no  value, 
though  It  added  nothing  to  the  mar- 
ket value  of  the  lot."  Matthews  v. 
Missouri  Pac.  R.  Co.,  142  Mo.  646, 
665,    41    SW    802. 

98.  Hamilton  Bidg.  Co.  v.  Rapid 
Transit  Subway  ConatrrCo.,  102  Misc. 
433.  170  NTS  4;  Silva  v.  McAlester 
City  Council.  46  Okl.  150.  148  P  150. 

94.  Chicago,  etc.,  R.  Co.  v.  Ken- 
dall,   186   Fed.   139,   108   CCA  251. 

95.  U.  S. — Chicago,  «tc.,  R.  Co.  v. 
Ohio  City  Lumber  Co.,  214  Fed.  751, 
765.  131  CCA  57:  Chicago,  etc.,  R.  Co. 
V.  Kendall,  186  Fed.  139,  108  CCA  251. 

Ala. — Southern  R.  Co.  v.  Slade,  192 
Ala.   5C8,   68   S   867. 

Ark. — Bush  v.  Taylor,  130  Ark. 
522.  197  BW  1172. 

Cal. — Sickles  v.  Mt.  Whitney  Pow- 
er, etc..  Co..  170  P  599. 

Conn. — Hubbard  v.  New  York,  etc., 
R.  Co.,  70  Conn.  563,  40  A  533. 

Del. — Cecil  v.  Mundy;  28  Del.  29i; 
92  A   850. 

Iowa. — McMahon  v.  Dubuque,  107 
Iowa  62.  77  NW  617.  70  AmSR  143. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Brewer,    170   Ky.    605,    186   SW   166. 

Md. — ^Mullan  v.  Belbin.  130  Md.  313, 
100  A  384.   387    [quot  Cyc]. 

Mass. — Wall  V.  Piatt,  169  Mass. 
3>8,  48   NE  270. 


Mo. — Matthews  v.  Missouri  Pac.  R. 
Co..  142  Mo.  646,  44  SW  802;  McOrath 
V.  Heman  Constr.  Co.,  183  Mo.  A.  522, 
167  SW  1086.  See  Tlghe  v.  Atchison, 
etc..  R.  Co.,  (A.)  107  SW  1034  (whsfre 
a  building  had  been  sold  to  be  re- 
moved from  land). 

N.  C— Morton  v.  Light,  etc.,  Co., 
169   N.   C.    468,    86    SE   294. 

Okl. — Chicago,  etc,  R.  Co.  v.  Gal- 
Vin,  158  P  1163. 

Philippine. — ^Bonjoc  v.  Cuison,  13 
Philippine   SOI. 

S.  D. — White  V.  Chicago,  etc,  R. 
Co.,  1  S.  D.  326,  47  NW  146,  9  LRA 
824. 

Va. — ^Norfolk,  etc.,  R.  Co.  v.  Thom- 
as, 110  Va.  622,  66  SE  817. 

ate  also  Daggett  v.  Cohoes,  5  Silv. 
Sup.  183,  7  NTS  882  (where  a  de- 
crease of  value  was  shown) ;  Fidelity, 
etc.,  Co.  v.  Seattle,  16  Wash.  445,  47 
P  963  (holding  that  the  measure  of 
damages  for  the  negligent  breaking 
of  glass  windows  was  the  difference 
between  what  the  glass  was  worth 
immediately  before  the  breaking  and 
what  It  was  worth  immediately  after, 
where  the  complaint  did  not  seek 
damages  for  the  expense  of  replacing 
it). 

"Usually  .  .  .  the  real  or  ordi- 
nary value  of  a  building,  based  upon 
and  determined  from  Us  cost,  age, 
condition,  location,  and  the  uses  to 
which  it  has  been  put,  furnishes  a 
fair  measure  of  the  loss  occasioned 
by  its  destruction."  Chicago,  etc.,  R. 
Co.  V.  Ohio  City  Lumber  Co.,  supra. 

[a]  AppUcattOB  of  rols. — Where 
plaintiff's  dwelling 'house  was  so  in- 
jured     through      defendant's      negll- 

gence  that  It  could  not  be  repaired, 
ut  would  have  to  be  taken  down  and 
rebuilt,  the  measure  of  the  damages 
is  the  diminution  in  the  fair  and 
reasonable  value  of  the  house,  and 
not  such  a  sum  as  would  be  sufflclent 
to  repair  it.  Kentucky  Tract.  Co.  v. 
Bain,  etc.,  161  Ky.  44.  170  SW  499. 

[b]  Actual  cash  vain*  of  build- 
ing at  time  of  loss  may  be  resorted 
to.  Chicago,  etc.,  R.  Co.  v.  Quigley, 
(Okl.)  156  P  669;  St.  Louis,  etc,  R. 
Co.  v.  Weldon,  (Okl.)  135  P  8:  Phila- 
delphia Fire  Assoc,  v.  Farmers'  Gin 
Co.,  39  Okl.  162,  134  P  443. 

[c]  Dsdootlac  vain*  of  ■•!▼•«•. — 
Where  the  destruction  of  a  building 
by  Are  is  not  total,  the  value  of  the 
salvage  may  be  deducted  from  the 
entire  cash  value  of  the  building  in 
ascertaining  the  amount  of  the  tort- 
feasor's liability.  Chicago,  etc.,  R. 
Co.   V.  Quigley.    (Cal.)    156  P  669. 

[d]  Damagsa  for  the  removal-  of 
flxtnrMi  may  be  based  upon  tlie  value 
of  the  things  removed,  where  they 
have  a  value  ascertainable  without 
reference  to  the  soil  on  which  they 
stand.  Kilgore  v.  Lyle,  30  Okl.  596, 
120   P  62S  "^ 

96.  Missouri,  etc.,  R.  Co.  v.  Mitch- 
ell, (Tex.  Civ.  A.)  166  SW  126.  127; 
Missouri  R.  Co.  v.  Murray,  (Tex.  Civ. 
A.)  150  SW  217;  Houston,  etc..  R.  Co. 
v.  Smith,  (Tex.  Civ.  A.)   46  SW  1046. 

"While  a  plaintiff  undoubtedly 
would  be  entitled  in  a  case  like  the 
present  to  recover  the  difference  in 
the  value  of  his  land  immediately  be- 
fore and  Immediately  after  the  Are, 
and  while  this  perhaps  is  the  better 


and  safer  rule  for  all  cases,  yet  there 
is  no  sound  reason  for  denying  him 
the  right  to  recover  the  market 
value,  or  the  real  val^ie  in  the  ab- 
aanoa  of  a  market  value,  of  the  im- 
pxBtrembnta  or  fixtures  destroyed  con- 
sidered separate  and  apart  from  the 
realty.;  for,  if  such  values  be  Justly 
appraised  by  the  Jury,  the  damages 
when  thus  measured  can  by  no  pos- 
sibility exceed  the  damages  when 
measured  by  the  rule  first  stated." 
Missouri,  etc.,  R.  Co.  v.  Mitchell, 
supra.  , 

97.  Pacific  Elxpress  Co.  v.  Smitll, 
(Tex.)  16  SW  998;  Pacific  Express 
Co.  V.  Lasker  Real-Est.  Assoc,  81 
Tex.  81,  16  SW  792;  Missouri,  etc.,  R. 
Co.  V.  Mitchell,  (Tex.  Civ.  A.)  166 
SW  126;  Oalveston,  etc.,  R.  Co.  v. 
Becht,   (Tex.  Civ.  A.)  21  SW  971. 

98.  Oa. — Empire  Mills  Co.  v. 
Burrell  Engineering,  etc.,  Co.,  18  Oa. 
A.  224,  89  SE  630. 

III. — ^Fitzsimons.  etc,  Co.  v.  Braun, 
199  111.  390,  65  NE  249,  69  LRA  421 
[aff  94   111.  A.   533]. 

Iowa. — Watson  v.  Mississippi  River 
Power  Co.,  174  Iowa  23,  156  NW  188, 
LRA1916D    101. 

Kan. — Thomas  v.  Warrenburg,  92 
Kan.  676,  141  P  265. 

N.  J.— Bates  v.  Warrick,  77  N.  J.  L. 
887,    71   A   1116. 

N.  T. — Meyer  v.  Haven,  37  App. 
Div.    194.    56   NTS   864. 

Okl. — Sllva  V.  McAlester  City  Coun-  • 
cil,   46   Okl.    150,    148    P   ISO. 

Tenn. — ^Anderson  v.  Miller,  96 
Tenn.  35,  33  SW  615.  54  AmSR  812, 
31  LRA  604;  Southern  Oil  Works  v. 
Blckford,  14  Lea  651. 

See  Jesel  v.  Benas,  177  Mo.  A.  708, 
160  SW  528  (holding  that,  in  an  ac- 
tion for  Injuries  to  a  nine-inch  wall, 
testimony  as  to  the  cost  of  building 
a  new  wall  is  not  Initdmisaible,  be- 
cause based  on  an  estimate  for  a 
thirteen  Inch  wall,  it  appearing  that 
the  ordinances  then  in  force  required 
walls  of  that  thickness  for  buildings 
of  the  height  of  plaintiff's,  and  that 
the  wider  wall  would  not  cost  any 
more);  Hearn  v.  McDonald,  69  W. 
Va.  435,  71  SE  568  (holding  that,  in 
an  action  for  the  destruction  of  a 
roof  of  a  house,  the  measure  of  dam- 
ages Is  what  it  would  cost  to  re- 
place the  roof  new,  less  an  allow- 
ance for  depreciation  from  uae  or 
age). 

Cost  of  restoratioai 
Generally  see  supra  {  187. 
Exceeding   value   of  property   or  ac- 
tual damage  sustained  see  supra  { 

187. 

"This  does  not  mean  .  .  .  that  it 
was  the  cost  of  a  new  building,  the 
same  as  that  destroyed  .  .  .  but  the 
proper  construction  was  that  the 
building,  as  restored,  should  be  of 
equal  value  to  that  destroyed,'  taking 
age  and  depreciation  Into  considera- 
tion." Anderson  v.  Miller.  96  Tenn. 
35,  43,  S3  SW  615.  54  AmSR  812,  31 
LRA   604. 

[a]  Oittloiam  of  nd*^— "If  a  house 
was  old  it  would  be  difficult  to  apply 
this  measure,  for  in  addition  to  the 
deterioration  in  value  of  the  ma- 
terial In  jsnoh  a  case  there  would 
necessarily  be  much  dilapidation  in 
the  structure  itself,  and  it  would  be 
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restoration  together  with  the  loss  of  rental,**  or 
diminution  in  the  value  of  the  use  of  the  property  ^ 
during  the  time  required  for  repairs,  unless  the  cost 
of  restoration  would  exceed  the  value  of  the  build- 
ing.' .  Where  a  building  is  without  market  value, 
its  real  or  ordinary  cash  value  is  to  be  obtained 
from  a  consideration  of  other  factors,*  such  as  its 
cost,*  the  uses  to  which  it  has  been  put,*  aad  its 
age,'  condition,^  and  location.*  The  price  at  which 
the  owner  has  contracted  to  sell  it  is  not  con- 
trolling.* The  cost  of  a  new  building  to  replace 
an  old  one  may  be  shown  as  a  guide  to  a  correct 
estimate  of  the  value  of  the  old  building,'"  except 
where  from  the  character  of  the  building  destroyed 
or  damaged  such  evidence  would  be  misleading  as 
to  the  true  measure  of  damages.'^  Where  a  struc- 
ture appropriate  to  a  particular  use  and  sufiScient 
therefor  has  been  destroyed,  the  measure  of  dam- 
ages may  be  the  cost  of  replacing  it,  without  tak- 
ing into  consideration  the  difference  in  value  be- 
tween the  old  and  a  new  structure  of  the  kind 
involved.'*    Where  the  injury  is  to  a  partly  finished 


building,  the  rental  value  of  the  bnildizig  when 
completed  according  to  the  plans  is  not  a  proper 
element  to  be  considered."  Where  without  the 
fault  of  the  owner  a  building  has  been  carried 
upon  the  premises  of  another  who  destroys  it  with- 
out giving  the  owner  an  opportunity  to  remove  it, 
the  measure  of  damages  has  been  held  'to  be  the 
difference  between  the  reasonable  market  value  of 
the  building  upon  the  premises  of  defendant  less 
the  cost  of  removal  and  the  value  of  the  wrecked 
material  restored  to  plaintiff.'* 

[$  189}  bb.  Fences.  According  to  some  author- 
ities, the  measure  of  damages  for  the  destruction 
of  a  fence  is  the  cost  of  replacing  it  in  its  former 
condition,'*  while,  according  to  other  authorities,  it 
is  the  value  of  the  fence,"  which  value,  it  has  been 
said,  is  not  the  market  value  of  the  fence  but  the 
value  of  the  fence  as  an  inclosure  to  plaintiff's 
land.'^  Another  measure  of  damages  which  has 
been  adopted  is  the  difference  between  the  value 
of  the  land  before  and  after  the  injury.'*  Under 
the  rule  that  the  measure  of  damages  is  the  value 


Impracticable  In  the  nature  of  tblngrs 
to  reconstruct  in  the  .same  form  and 
dimensions  without  betterment  both 
in  material  and  structure,  and  the 
cost  of  this  would  fall  on  a  defend- 
ant. A  business  house,  residence,  or 
house  adapted  to  any  other  purpose 
when  erected  in  a  given  locality  may 
then  have  a  value  by  reason  of  the 
adaptation  of  the  place  when  it  is 
built  to  the  use  for  which  it  is  In- 
tended which  it  ceases  to  have  in 
after  time  by  the  change  of  business, 
residence,  or  other  centers  whereby 
at  the  later  period  the  property  could 
not  be  sold  with  the  land  on  which 
it  stands  for  ohe-fourth  of  what  it 
would  cost  to  reconstruct  it  if  de- 
stroyed. In  such  a  case  to  give  to 
the  owner  of  a  house  what  It  would 
cost  to  rebuild  it  if  partially  or  en- 
tirely destroyed  would  be  to  give  to 
him  more  than  would  be  just  com- 
pensation." Pacific  Express  Co.  v. 
Laaker  Real-Est.  Assoc,  81  Tex.  81, 
88.  16  SW  792. 

ee.  Cal. — Linforth  v.  San  Francis- 
co Qas,  etc.,  Co.,  156  Cal.  68,  103  P 
320,  19  AnnCas  1230. 

111. — Cooper  v.  Kankakee  Electric 
Light  Co.,   164   111.  A.   581. 

Ky. — ^Adama  v.  Sengel,  177  Ky.  535, 
197   SW  974. 

N.  Y.— Slavin  v.  State,  152  N.  T. 
45,    46    NE   321. 

Wash. — West  v.  Martin,  51  Wash. 
85,  97  P  1102,  21  LRANS  324  [aff 
222  U.  S.  191,  32  SCt  42,  56  L.  ed. 
159]. 

[a]  Koss  of  toU-brldr*  proflta.-— 
The  measure  of  damages  for  injury 
to  a  portion  of  a  toll  bridge,  requir- 
ing repairs  of  such  part  before  any 
of  it  could  be  used,  la  the  coat  of 
reparation,  plus  profits  lost  during 
suspension  of  use,  and  not  the  dif- 
ference in  market  value  before  and 
after  the  Injury.  West  v.  Martin,  47 
Wash.  417,  92  P  334.  61  Wash.  86.  97 
P  1102,  21  LRANS  324  [aft  222  U.  S. 
191,  32  SCt  42,  56  L.  ed.   169]. 

1.  I^ezington,  etc.,  R.  Co.  v.  Ba- 
ker, 166  Ky.  431,  161  SW  228;  Coop- 
er V.  Thomas.  8  Ky.  Op.  368;  Keats 
v.  Luzerne  County  Oas  Co.,  29  Fa. 
Super.   480. 

S.  Keats  ▼.  Luzerne  County  Gas 
Co..    29   Pa.   Super.   4S0. 

3.  File  V.  North  River  Ins.  Co., 
rMlch.)  165  NW  706;  Roach  v.  Blair. 
190  Mich.  11.  156  NW  696;  Close  v. 
Ann  Arbor  R.  Co..  169  Mich.  392,  135 
NW   346. 

4.  Flte  V.  North  River  Ins.  Co.. 
(Mich.)  165  NW  705:  Roach  v.  Blair, 
190  Mich.  11,  155  NW  696;  Close  v. 
Ann  Arbor  R.  Co.,  169  Mich.  392.  135 
NW  346;  Conner  v.  Missouri  Pac.  R. 
Co..  181  Mo.  397,  81  SW  145:  Mat- 
thews   V.    Missouri    Pac.    R.    Co..    142 


Mo.  645,  44  SW  802.  But  see  Deni- 
son.  etc.,  <R.  Co.  v.  Cummins,  (Tex. 
Civ.  A.)  42  SW  588  (holding  that  de- 
fendant in  an  action  for  damages  to  a 
house  by  construction  and  operation 
of  its  railroad  cannot  show  what, 
plaintifT  paid  for  the  property  twelve 
years  before). 

[a]  Appllcatloa.  of  ml*.— In  an 
action  to  recover  the  value  of  fix- 
tures wrongfully  removed  by  a  ten- 
ant, it  is  not  error  to  admit  evidence 
of  the  original  cost  to  be  considered 
In  determining  the  value  at  the  time 
of  the  removal.  Kilgore  v.  Lyle,  30 
Okl.  596,  120  P  626. 
.  5.  Flte  V.  North  River  Ins.  Co., 
(Mich.)  165  NW  705;  Roach  v.  Blair, 
190  Mich.  11,  156  NW  696;  Close  v. 
Ann  Arbor  R.  Co.,  169  Mich.  392,  135 
NW  346;  Knoche  v.  Pratt,  194  Mo.  A. 
300,    187   SW   578.       ■ 

e.  Fite  v.  North  River  Ins.  Co., 
(Mich.)  165  NW  705;  Roach  v.  Blair, 
190  Mich.  11,  155  NW  696;  Close  v. 
Ann  Arbor  R.  Co.,  169  Mich.  392,  136 
NW    346. 

7.  Flte  V.  North  River  Ina.  Co., 
(Mich.)  165  NW  705;  Roach  v.  Blair. 
190  Mich.  11.  165  NW  696;  Close  v. 
Ann  Arbor  R.  Co.,  169  Mich.  892,  135 
NW  346. 

8.  Fite  V.  North  River  Ins.  Co., 
(Mich.)  165  NW  705;  Roach  v.  Blair, 
190  Mich.  11,  155  NW  896;  Close  v. 
Ann  Arbor  R.  Co.,  169  Mich.  392,  136 
NW  346.  See  Chesapeake,  etc.,  R. 
Co.  V.  May,  120  Va.  790,  92  SE  801 
(holding  that  evidence  as  to  the  lo- 
cation of  the  property  destroyed, 
with  reference  to  Its  adaptability  for 
school  and  other  purposes,  was  ad- 
missible as  bearing  on  its  market 
value). 

9.  Flte  V.  North  River  Ina.  Co., 
(Mich.)   165  NW   705. 

lOi  Alabama  Oreat  Southern  B. 
Co.  V.  Johnston.  128  Ala.  283,  29  S 
771;  C^eland  v.  Thornton,  43  Cal.  437; 
Louisville,  etc.,  R.  Co.  v.  New  York 
Home  Ins.  Co.,  146  Ky.  281,  142  SW 
398;  Conner  v.  Missouri  Pac.  R.  Co., 
181  Mo.  397,  81  SW  145.  See  Chicago, 
etc.,  R.  Co.  V.  Galvln,  (Okl.)  158  P 
1153  (holding  that  evidence  of  the 
cost  of  rebuilding  a  structure  de- 
stroyed by  fire  is  not  admissible  in 
the  absence  of  evidence  of  the  origi- 
nal coat  and  Its  depreciation  from 
use,  age,  and  other  causes).  Compare 
Morton  v.  Washington  Light,  etc., 
Co.,  169  N.  C.  468,  86  SK  294  (holding 
that  evidence  of  the  value  of  the 
building  which  had  replaced  one  de- 
stroyed Is  Inadmissible). 

11.  CThlcago,  etc.,  R.  Co.  v.  Davis, 
78    111.    A.    58. 

la.  Paxson  Co.  v.  Cumberland 
County,  201  Fed.  656.  120  CCA  84; 
Knoche  v.  Pratt,  194  Mo.  A.  300,  187 


SW  578. 

[a]  Zlluatratlon. — Where  a  bridge 
owned  by  a  county  was  so  injured  by 
the  wrongful  act  of  defendant  that 
a  portion  had  to  be  rebuilt,  the  coun- 
ty was  not  compelled  to  undertake 
the  Impossible  task  of  recreating  the 
old  bridge  without  buying  a  new  one. 
and  to  make  a  nice  computation  of 
the  dlfllerence  In  value  between  the 
old  bridge  and  the  new  one.  Paxson 
Co.  V.  Cumberland  County,  201  Fed. 
656,   120   CCA   84. 

13.  Bennett  v.  Clemence,  <  Allen 
(Mass.)   10. 

14.  Ohio  Valley  Enectric  R,  Co.  v. 
Scott,  172  Ky.  183,  189  SW  7,  LRA 
1917C  1038. 

[a]  AppUoattona  of  nd*.— (1) 
Where  a  house,  washed  by  flood  on 
to  a  railway  track,  was  torn  down  in- 
stead of  removed,  the  fact  that  the 
owner  owned  a  lot  in  the  immedi- 
ate vicinity  could  not  be  considered 
In  determining  damages.  Ohio  Val- 
ley Electric  R.  Co.  v.  Scott,  172  Ky. 
183,  189  SW  7,  LRA1917C  1038.  (2) 
What  it  cost  to  build  the  house  is 
immaterial.  Ohio  Valley  Electric  R. 
Co.  V.   Scott,   supra, 

15.  HlUigoss  V.  Missouri,  etc.,  R. 
Co.,  84  Kan.  372,  114  P  388;  Waters 
V.  Qreenleaf -Johnson  Lumber  Co.,  116 
N.  C.  648,  20  SB  718;  Jackel  v.  Rel- 
man,  78  Tex.  58S.  14  SW  1001.  See 
Galveston,  etc.,  R.  Co.  v.  Chlttim,  31 
Tex.  Civ.  A.  40,  71  SW  294  (holding 
that  a  landowner  could  recover  the 
actual  value  of  the  fence  destroyed, 
to  be  ascertained  by  considering  the 
cost  of  labor  and  material  necessary 
to  construct  a  fence  equal  to  the  one 
destroyed). 

[a]  XUwrtxktloa. — ^Where  a  fence 
belonging  to  plaintiff  was  wrong- 
fully included  In  land  set  oft  by  the 
sherifl!  In  executing  a  writ  of  posses- 
sion, and  the  fence  was  torn  down 
and  carried  away  by  the  person  in 
whose  favor  the  decree  was  rendered 
and  others,  plaintiff  was  entitled  to 
recover  against  them  such  sum  as  It 
would  cost  to  replace  the  fence  with 
one  of  like  material  and  construction. 
Jackel  V.  Reiman,  78  Tex.  588,  14  SW 
1001. 

16.  '  Ohio,  etc.,  R.  Co.  v.  Trapp,  4 
Ind.  A.  69,  30  NE  812;  Waters  v. 
Brown.  44  Mo.  302;  Steffens  v.  Fisher, 
161  Mo.  A.  386,  143  SW  1101;  Wig- 
gins V.  St.  Louis,  etc.,  R.  Co..  119 
Mo.    A.    492,    95    SW    811. 

17.  Gulf,  etc.,  R.  Co.  v.  Wallace. 
14  Tex.  Civ.  A.   386,   37   SW  382. 

18.  Swaiison  v.  Keokuk,  etc.,  B. 
Co.,  116  Iowa  304,  89  NW  1088;  Brad- 
ley V.  Iowa  Cent.  R.  Co..  Ill  Iowa 
562,    82    NW   996. 

[a]  AppUoatlon  of  vola. — ^Tt  is 
proper  to  exclude  testimony  to  show 
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of  the  fenee,  the  cost  of  a  different  kind  of  fence 
to  replace  one  destroyed  cannot  be  sbown.^'  Where 
the  destmction  of  a  fenee  leaves  the  premises  un- 
enclosed, it  has  been  held  that  there  may  also  be 
a  reeoveiy  for  the  loss  of  the  use  of  the  premises 
during  the  time  necessary  to  replace  the  fence.'" 


[$  190]  cc  Crops.  The  measure  of  damages  for 
the  entire  destmction  of  a  g^wing  crop  is  its  value 
at  the  time  and  'place  of  destruction.'^  A  similar 
rule  applies  in  case  of  the  destruction  of  a  ma- 
tured crop.'*  The  measure  of  damages  to  a  grow- 
ing crop  which  is  injured  but  not  rendered  worth-  ' 


that  a  hedge  was  a  detriment  to  a 
farm.  Swanson  v.  Keokuk,  etc.,  B. 
Co..  116  Iowa    E04,    89   NW   1088. 

IS;  Ohio,  etc.,  R.  Co.  v.  Trapp,  4 
Ind.  A.  69.  30  NB  812.  But  see  Gulf, 
ttc,  R.  Co.  V.  Wallace,  14  Tex.  Civ. 
A.  386,  37  SW  382  (where  It  was  held 
that  the  cost  of  building  a  wire  fence 
to  replace  a  rail  fence  might  be  con- 
sidered). 

[a]  Beaaos  for  rola.— "One  has 
the  right  to  fence  his  land  as  he 
chooses,  and  another.  Who  wrongful- 
ly destroys  it,  will  not  be  permitted 
to  pay  or  mitigate  the  claim  for  dam- 
ages by  showing  that  another  kind 
of  fence  would  be  less  expensive  and 
as  efBclent  to  restrain  stock."  Ohio, 
etc.,  R.  Co.  V.  Trapp,  4  Ind.  A.  69, 
30  NB  812,  814. 

SO.  Waters  v.  Brown,  44  Mo.  302; 
Wiggins  V.  St.  Louis,  etc.,  R.  Co.,  119 
Uo.  A.   492,    9E   SW    311. 

SL  U.  S. — American  Smelting, 
etc.,  Co.  V.  Riverside  Dairy,  etc., 
Farm,  23C  Fed.  510,  149  CCA  562; 
U.  S.  Smelting  Co.  v.  SIsam,  191  Fed. 
■293,  11?  CCA   37,  37  LRANS  976. 

Ala. — ^Atlanta,  etc..  Air  Line  R.  Co. 
V.  Brown,  158  Ala.  607,  48  S  73;  Gre- 
sham  V.  Taylor,  51  Ala.  605;  Big- 
bee  Fertilizer  Co.  v.  Scott,  3  Ala.  A. 
333,    56    S    834. 

Ark. — Little  Rock,  etc,  R.  Co.  ▼. 
Wallls,  82  Ark.  447,  '102  SW  390; 
St  Louis,  etc.,  R.  Co.  v.  Hoshall,  82 
Ark.  387,  102  SW  207;  St.  Louis,  etc., 
R.  Co.  V.  Paup,  22  SW  213;  St.  Louis, 
etc.,  R.  Co.  V.  Lyman,  57  Ark.  612, 
22  SW  170;  St.  Louis,  etc.,  R.  Co.  v. 
Tarborough.  56  Ark.  612,  20  SW  515. 

Cal. — Chan  Klu  Sing  v.  Gordon,  171 
Cal.  28,  151  P  657;  Teller  v.  Bay,  etc.. 
Dredging  Co.,  151  Cal.  209,  90  P  942, 
12  LRANS  287,  12  AnnCas  779; 
Strecker  v.  Gaul,  (A.)  170  P  846; 
Dennis  v.  Crocker-Huffman  Land, 
etc.,  Co.,  «  Ca\.  a.  58,  91  F  425. 

Colo. — North  Sterling  Irr.  DIst.  v. 
DIckman,  59  Colo.  169,  149  P  97,  Ann 
Casl916D  973;  Roberts  v.  Lehl,  27 
Colo.  A.  351,  149  P  851;  Colorado 
Cons.  Land,  etc.,  Co.  v.  Hartman,  5 
Colo.  A.   150,  38  P  62. 

Ida. — Risse  v.  Collins,  12  Ida.  689, 
697.  87  P  1006   tclt  Cyc]. 

111.— Chicago,  etc,  R.  Co.  v.  Ward, 
IS  111.  522;  Baltimore,  etc,  B.  Co.  v. 
Stewart,  128  III.  A.  270;  Baltimore, 
etc..  R  Co.  V.  Irwin,  97  111.  A.  337; 
Ohio,  etc.,  R.  Co.  v.  Nuetzel,  43  111. 
A  108  [rev  on  other  grounds  143  111. 
46,  32  NE  529]:  Kankakee,  etc,  R.  Co. 
V.  Horan.  17  111.  A.  650. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Barnes,  10  Ind.  A.  460,  38  NE  428. 

Iowa. — Tretter  v.  Chicago  Great 
Western  R.  Co.,  147  Iowa  375,  126 
NW  339,  140  AmSR  304;  'Blunck  v. 
Chicago,  etc,  R.  Co..  115  NW  1013, 
1017;  Drake  v.  Chicago,  etc..  R.  Co., 
63  Iowa  302;  19  NW  215,  50  AmR  748. 
Compare  "bmith  v.  Chicago,  etc.,  R. 
Co.,  38  Iowa  518  (holding  the  meas- 
ure to  be  the  value  of  the  crop  when 
matured  less  the  cost  of  tillage,  etc.). 

Kan. — Sayers  v.  Missouri  Pac.  R. 
Co.,  82  Kan.  123,  107  P  641,  27 
LRANS  168;  Grlpton  v.  Thompson, 
32  Kan.  367, '4  P  698;  Hays  v.  Crist, 
4  Kan.  350. 

Mass. — King  v.  Fowler,  14  Pick. 
238. 

Mich. — Loomis  v.  O'Neal,  73  Mich. 
582,  41  NW  701. 

Mi.in. — Burnett  v.  Great  Northern 
R.  Co.,  76  Minn.  481,  79  NW  623; 
Ward  v.  Chicago,  'etc,  R.  Cb.,  61 
Minn.  449,  63  NW  1104;  Byrne  v. 
Minneapolis,  etc.,  R.  Co.,  38  Minn. 
212.  38  NW  339,  8  AmSR  668;  Lom- 
meland  v.  St.  Paul,  etc,  R.  Co.,  35 
Minn.   412,    29    rrw    119. 

Mo. — Coftman  v.  Saline  Valley  R. 
Co.,  183  Mo.  A.  622,  167  SW  1053;  Kel- 


ley  V.  St.  Louis,  etc.  R.  Co.,  ISO  Mo. 
A.  637,  163  SW  871;  Face  v.  St.  Louis 
Southwestern  R.  Co.,  174  Mo.  A.  227, 
156  SW  746;  Deal  V.  St.  Louis,  etc., 
R.  Co.,  144  Mo.  A.  691,  129  SW  52; 
Carter  v.  Wabash  R.  Co.,  128  Mo.  A. 
67,  106  SW  611;  Thompson  v.  St. 
Louis,  etc,  R.  Co.,  (A.)  103  SW  135: 
Hunt  V.  St.  Louis,  etc,  R.  Co.,  12< 
Mo.  A.  261,  103  SW  133;  Hosll  v.  Yo- 
kel,   57    Mo.  A.    622.     . 

Nebr. — Anderson  V.  Chicago,  etc, 
R.  Co.,  167  NW  659;  Boyd  v.  Lin- 
coln, etc,  R.  Co.,  89  Nebr.  840.  132 
NW  529;  Prlbbeno  v.  Chicago,  etc.,  R. 
Co.,  81  Nebr.  657,  116  NW  494;  Smith 
v.  Chicago,  etc.,  R.  Co.,  81  Nebr.  186, 
116  NW  T55;  Berard  v.  Atchison,  etc, 
R.  Co.,  79  Nebr.  830,  113  NW  637. 

N.  T. — Richardson  v.  Northrup,  66 
Barb.  85. 

N.  C. — Dixon  V.  District  Grand 
Lodge  of  Odd  Fellows,  174  N.  C. 
139,    93    SB   461. 

Okl. — De  Arman  v.  Oglesby,  49  Okl. 
118,  152  P  356:  Missouri,  etc.,  R.  Co. 
V.  Brown,  41  Okl.  70,  136  P  ill7,  50 
LRANS  1124;  St.  Louis,  etc,  R.  Co. 
V.  Ramsey,  37  Okl.  448,  132  P  478: 
Chicago,  etc.,  R.  Co.  v.  Johnson,  25 
Okl.    760,    107   P   662,   27    LRANS   879. 

Or. — Anderson  V.  Adams,  48  Or. 
621,  74  P  215. 

Pa. — ^Brown  ▼.  Torrence,  88  Pa. 
186. 

Tenn. — Ducktown  Sulphur,  etc,  Co. 
V.  Barnes,  60  SW  593;  Louisville,  etc, 
R.  Co.  V.  Channell,  2  Tenn.  Civ.  A. 
164. 

Tex. — Gulf,  etc,  R,  Co.  v.  UcOow- 
an,  73  Tex.  335,  11  SW  336;  Sabine, 
etc.,  R.  Co.  V.  Smith,  73  Tex.  1,  11 
SW  123;  Trinity,  etc,  R.  Co.  v.  Scho- 
fleld,  72  Tex.  496,  10  SW  575;  Gulf, 
etc,  R.  Co.  v.  Pool,  70  Tex.  713,  8 
SW  535;  Galveston,  etc.,  R.  Co.  v. 
Home.  69  Tex.  643,  9  SW  440;  Sabine, 
etc,  R.  Co.  V.  Johnson,  65  Tex.  389; 
Houston,  etc,  R.  Co.  v.  Adams,  63 
Tex.  200;  Texas,  etc.,  R.  Co.  v.  Bayllss, 
62  Tex  570;  Texas,  etc,  R.  Co.  v. 
Young,  60  Tex.  201:  Sabine,  etc.,  R. 
Co.  V.  Joachlml,  58  Tex.  456:  Houston, 
etc,  R.  Co.  V.  Wright,  (Civ.  A.)  195 
SW  605;  Southwestern  Portland  Ce- 
ment Co.  V.  Kezer,  (Civ.  A.)  174  SW 
661;  Freeman  v.  Field,  (Civ.  A.)  135 
SW  1073;  Ft.  Worth,  etc,  R.  Co.  v. 
Flynt,  68  Tex.  Civ.  A.  634,  125  SW 
347;  Missouri,  etc.,  R.  Co.  v.  River- 
head  Farm.  53  Tex.  Civ.  A.  643,  117 
SW  1049;  Kansas  City,  etc.,  R.  Co. 
V.  Mayfleld,  (Civ.  A.)  107  SW  940; 
Suderman-Dolson  Co.  v.  Rodgera,  47 
Tex.  Civ.  A.  67,  104  SW  193;  Paris  v. 
Tucker,  (Civ.  A.)  93  SW  233;  Chica- 
go, etc.,  R.'  Co.  V.  Longbottom,  (Civ, 
A.)  80  SW'542:  Galveston,  etc,  R. 
Co.  V.  Parr,  8  Tex.  Clv.  A,  280,  28 
SW  264;  Gulf,  etc,  R.  Co.  V.  Orter, 
(Civ.  A.)  25  SW  1023;  Missouri,  etc, 
R.  Co.  V.  Pfluger.  (Civ.  A.)  25  SW 
792;  Gulf,  etc..  R.  Co.  V.  Nicholson, 
(Clv.  A.)  25  SW  54-  Gulf,  etd.,  R.  Co. 
V.  Haskell,  4  Tex.  (:lv.  A,  560,  23  SW 
546;  Galveston,  etc.,  R.  Co.  v.  Bor- 
sky,  2  Tex.  Civ.  A.  646,  21  SW  1011; 
Missouri  Pac.  R.  Co.  v.  Wise,  3  Tex, 
A.  Clv.  Cas.  {  386;  Missouri  Pac.  R. 
Co.  V.  Johnson,  3  Tex.  A.  Clv.  Cas.  I 
276;  International,  etc.,  R.  Co.  v.  Saul, 
2  Tex.  A.  Clv.  Cas.  {  698;  Ft.  Worth, 
etc,  R.  Co.  V.  Scott,  2  Tex.  A.  Clv.  Cas. 
S  140:  Wamble  v.  Graves,  1  Tex.  A. 
Clv.  Cas.  9  481;  Texas,  etc.,  R.  Co. 
V.  Reld,  1  Tex.  A.  Clv.  Cas.  S  296;  In- 
ternational, etc.,  R.  Co.  V.  Malone,  1 
Tex.    A.    Clv.    Cas.    {    232. 

Utah. — Cleary  v.  Shand,  48  Utah 
640,  161  P  453;  Kvans  v.  Highland 
Boy  Gold  Mln.  (To.,  27  Utah  475,  76  P 
1135;  Lester  v.  Highland  Boy  Gold 
Mln.  Co.,  27  Utah  470,  76  P  341,  101 
AmSR  988.  1  AnnCas  761. 

Wash. — Berg  v.  Yakima  Valley  Ca- 


nal Co.,  83  Wash.  461,  146  F  619, 
LRA191SD    292. 

W.  Va. — Moore  v.  Natural  Gas  Co., 
76  W.  Va.  649,  86  SB  564. 

Wis. — Folsom  V.  Apple  River  Log- 
Driving   Co.,    41    Wis.    602. 

Wyo. — Hatch  Bros.  Co.  v.  Black, 
165   P  618. 

Alta.— Flltton  V.  Stance,  6  AlU. 
L.  87. 

Sask. — Bettger  v.  Turner,  7  Saak. 
L.  228.  16  DomLR  484,  27  WestLR 
626. 

"The  term  'rental  value,'  as  applied 
to  lands  covered  with  a  growing 
crop,  means  not  what  the  lands  may 
be  rented  for  in  the  vicinity  for  or- 
dinary purposes,  but  the  value  of 
the  use  of  the  lands  for  the  purposes 
of  maturing  and  harvesting  the  crop. 
And,  of  necessity,  the  value  of  the 
crop  in  the  condition  in  which  It  ex- 
ists at  the  time  of  the  injury  is  the 
prime  factor  in  the  ascertainment  of 
the  value  of  the  use.  .  .  .  Obviously 
enou,(h  the  rule  of  rental  value,  thus 
stated,  must  govern  in  cases  present- 
ing no  more  than  an  injury  and  dam- 
age to  growing  crops;  and  in  re- 
spect of  such  cases  it  would  seem 
to  be  proper  practice  to  plead  In  di- 
rect language  the  value  of  the  crop 
destroyed  as  the  basis  of  the  re- 
coverable damage."  Blunck  v.  Chi- 
cago, etc.,  R.  Co.,  supra. 

[a]  AppUcatloiia  of  mla^— (1) 
Where  an  overflow  of  land  only  dam- 
ages the  crops  thereon  and  causes  no 
permanent  injury  to  the  land  except 
as  showing  a  liability  on  its  part  to 
further  similar  overflows,  it  is  error 
to  Instruct  the  jury  that  they  may 
compensate  the  owner  for  permanent 
Injury  to  his  land  by  estimating  its 
value  before  and  after  the  overflow. 
Gulf,  etc.,  R.  Co.  v.  Haskell,  4  Tex. 
Clv.  A.  550,  23  SW  546.  (2)  Where 
In  an  Action  for  the  destruction  of  a 
growing  crop  the  only  evidence  of- 
fered by  which  the  value  of  the  crop 
could  be  ascertained  was  the  cost  of 
planting  and  cultivating  up  to  the 
time  of  the  destruction,  the  judg- 
ment will  be  reversed,  as  the  proper 
method  of  determining  the  value  of 
such  crop  is  to  prove  its  probable 
yield,  under  proper  cultivation,  the 
value  of  the  yield  when  matured  and 
ready  for  sale,  the  expense  of  pro- 
ducing, harvesting,  and  preparing  It 
for, ,  and  transporting  It  to,  market. 
Galveston,  etc.,  R.  Co.  v.  Ryan,  (Tex. 
Civ.  A.)  21  SW  1013;  Galveston,  etc., 
R.  Co.  V.  Borsky.  2  Tex.  Clv.  A.  545, 
21  SW  1011.  (3)  In  an  action  for 
injury  to  crops  because  of  a  railroad 
company's  failure  to  erect  proper 
cattle  guards,  plaintiff  is  entitled  to 
recover  the  value  of  the  crops  and 
also  reasonable  compensation  for  the 
time  and  labor  necessarily  expended 
In  trying  to  prevent  further  damage. 
St.  Louis,  etc.,  R.  Co.  v.  Bits,  $3  Kan. 
404,  6  P  533. 

[b]  Szpense  of  asod.  Wheat  seed 
Is  a  necessary  expense  o^  producing 
a  crop  of  wheat,  and  the  value  there- 
of Is  not  an  element  of  damage  for 
the  destruction  of  the  crop  while 
growing.  Candler  v.  Washoe  Lake 
Reservoir,  etc.,  Co.,  28  Nev.  151,  80 
P  751,  6  AnnCas  946,  28  Nev.  422,  82 
P  458. 

33.  Patton  v.  St.  Louis,  etc.,  R. 
Co.,  87  Mo.  117,  66  AmR  446;  Adam 
V.  Chicago,  etc.,  R.  Co.,  139  Mo.  A. 
204,  122  SW  1136:  Doty  v.  Quincy, 
etc,  R.  Co..  136  Mo.  A.  254,  116  SW 
1126;  Mattis  V.  St.  Louis,  etc.,  R. 
Co.,  138  Mo.  A.  61,  119  SW  998;  An- 
derson V.  St.  Louis,  etc.,  R.  Co..  129 
Mo.  A.  384,  108  SW  606;  Raas  v. 
Sharp,  46  Mont.  474,  128  P  594;  Kan- 
sas City,  etc.,  R.  Co.  V.  Mayfleld, 
(Tex.  Clv.  A.)  107  SW  940:  Gulf,  etc., 
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less  is  the  difference  between  the  value  of  the  crop 
b^ore  and  after  the  injury  at  the  time  and  place 
thereof."  In  eithn'  case,  under  the  rules  as  to  the 
allowanee  of  interest  as  an  element  of  damages 
generally,**  interest  from  the  date  of  injury  may  be 
included  in  the  measure  of  damages.^'  According 
to  the  great  weight  of  authority,  the  amount  of 
loss  must  be  determined  as  of  the  time  of  the  in- 
jury;'* hence  the  market  value  at  the  time  of  ma^ 


R.  Co.  V.  Sumrow.  (Tax.  A.)  18  SW 
ISB;  Oulf,  etc.,  R.  Co.  v.  Summers, 
3  Tex.  A.  Civ.   Cas.    i    348. 

[a]  AppUoatioBS  at  nil«k— <1) 
Where  the  action  ia  for  the  destruc- 
tion of  grair.  in  the  stack  and  corn 
on  the  stallc,  evidence  of  the  Value  of 
the  straw  and  stalks  Is  admissible, 
Patton  V.  St.  Louis,  etc.,  K.  Co.,  87 
Uo.  117,  56  AmR  446.  (2)  In  case  of 
the  destruction  of  matured  or  un- 
gathered  cotton,  evidence  of  what  the 
cotton  would  have  yielded  when 
gathered,  ginned,  and  balled  Is  ad- 
missible. -Gulf,  etc.,  R.  Co.  V.  Sum- 
mers, 3  Tex.  A.  Civ.  Cas.  {  34S.  (3) 
The  estimated  worth  of  cotton  per 
bale,  together  with  the  estimated 
value  per  bale  of  ginning  and  bal- 
ing, is  admissible.  Gulf,  etc.,  R.  Co. 
V.  Sumrow,  (Tex.  A.)  18  SW  136.  (4) 
Where  plaintifC's  wheat,  if  it  had  not 
been  burned  by  fire  alleged  to  have 
been  communicated  f>>om  defendant's 
traction  engine,  would  have  been 
ready  for  market  }n  a  very  short 
time,  plaintiff  was  entitled  to  prove 
the  market  value  of  wheat  In  the 
nearest  market  at  the  time  of  the 
Are,  on  the  Issue  of  damages.  Qtilnt 
v.  Dimond,  147  Cal.   707,   82  P  310. 

S3.  U.  S. — American  Smelting, 
etc.,  Co.  V.  Riverside  Dairy,  etc., 
Farm,  236  Fed.  BIO,  149  CCA  562; 
U.  S.  Smelting  Co.  v.  Slsam,  191  Fed. 
293,  112  CCA  37,  37  LRANS  976. 

Ala. — Oiesham  v.  Taylor,  61  Ala. 
506. 

Ark. — Little  Rock,  eta.,  R.  Co.  v. 
Wallls,    82   Ark.    447,    102    SW    390. 

Colo. — Roberts  v.  Lehl,  27  Colo.  A. 
361,    149    P   851. 

Iowa. — Brous  v.  Wabash  R.  Co., 
160  Iowa  701,  142  NW  416;  Martin  v. 
Schwertley,  155  Iowa  347,  136  NW 
218,    40    LRANS    160. 

Kan. — Sayers  v.  Missouri  Pac.  R. 
Co.,  82  Kan.  123,  107  P  641,  27 
LRANS  168. 

Md.— Bwlng  v.  Rider,  125  Md.  149, 
155,   93   A    409    [cit   Cyc]. 

N.  C— Roberts  v.  Cole,  82  N.  C. 
292. 

Tex. — International,  etc,  R.  Co.  v. 
Pape,  73  Tex.  501,  11  SW  526;  Mis- 
souri, etc.,  Co.  V.  Riverhead  Farm, 
53  Tex.  Clv.  A.  643,  117  SW  1049; 
Kansas  CJty,  etc.,  R.  Co.  v.  Mayfleld, 
(Clv.  A.)  107  SW  940;  Putnam  v.  St. 
Louis  Southwestern  R.  Co.,  43  Tex. 
Civ.  A.  448,  94  SW  1102;  Ethrldge  v. 
San  Antonio,  etc.,  R.  .Co.,  (Clv.  A.) 
39  SW  204;  Gulf,  etc.,  R.  Co,  v. 
Nicholson,    (Civ.  A.)    25   SW  54. 

Utah. — Naylor  v.  Floor,  170  P  971. 

Wash. — ^Hutchinson  v.  Mt.  Vernon 
Water,  etc.,  Co.,  49  Wash.  469.  95  P 
1023;  Shotwell  v.  Dodge,  8  Wash. 
3311,    36    P   254. 

Alta. — Brox  v.  Edmonton,  etc.,  R. 
Co.,  2  Alta.  L.  879. 

[a]  Apfllcstlon  of  role. — Where 
the  damages  were  caused  by  an  ob- 
struction of  the  water,  preventing  ir- 
rigation, it  was  held  that  the  meas- 
ure of  damages  was  the  difference 
between  the  amount  realized  for  the 
crop  and  the  amount  that  would  have 
been  realized  if  water  had  been  fur- 
nished, less  the  cost  of  harvesting. 
Tubba  V.  Roberts,  40  Colo.  498,  92  P 
220. 

[b1  That  pz«pw:  aatbiiat*  of  dam- 
agMi  cannot  be  made  until  aft«r  har- 
vest does  not  prevent  plaintiff  from 
recovering  the  full  amount  sustained. 
Throop  V.  Fowler,  15  U.  C.  Q.  B.  366. 

34.     See  supra   {{   144-148. 

26.     Little    Rock,     etc.,     R.    Co.    v. 


WaUis,  82  Ark.  447,  102  SW  390;  Kan- 
sas City,  etc.,  R.  Co.  v.  Pirtle,  (Ark.) 
65  SW  940;  St.  Louis,  etc..  R  Co.  v. 
Lyman.  67  Ark.  512,  22  SW  170;  St. 
Louis,  etc.,  R.  Co.  v.  Tarborongh,  66 
Ark.  612.  20  SW  515;  Clark  v.  Banks, 
11  DeL  684;  GalVeston,  etc,  R.  C^o.  v. 
Home,  69  Tex.  643,  9  SW  440;  E:an- 
sas  City,  etc,  R.  C^.  v.  Mayfleld, 
(Tex.  Civ.  A.)  107  S[W  940;  Missouri, 
etc.,  R.  Co.  V.  PSugw,  (Tex.  Civ.  A.) 
25  SW  792;  Mfoaaurl  Fac  R.  CZo.  y. 
Wise,  3  Tex.  A.  Clv.  Caa  !  38«;  Tbxas, 
etc.,  B.  Co.  V.  Keid^  1  Tex.  A.  Civ. 
Cas.   I   29«. 

[a]  muatiBllMti  ^.  gravinr  crop 
of  wheat  has  aa  approxtmatB  vahie 
at  every  stage  of  its  growth,  and 
in  trespass  for  the  wrongful  act  of 
another  in  plowing  it  under  the 
measure  of  damages  is  its  value  at 
the  time  of  the  wrongful  act  with 
interest  thereon.  Clark  v.  Banks,  11 
Del.    584. 

ae.  Ala. — International  Agricultur- 
al Corp.  v.  Burton,  194  Ala.  108,  69  S 
417. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Pirtle,  65  SW  940;  St  Louis,  etc,  Hr 
Co.  v.  Yarborough,  56  Ark.  612,  20 
SW    516. 

Ida. — Collins  v.  Twin  Falls  North 
Side  Land,  etc.,  Co.,  28  Ida.  1,  162  F 
200. 

111.— Adams  v.  SUdler,  78  III.  A. 
482. 

Iowa. — ^Brous  v.  R.  Co.,  160  Iowa 
701,  142  NW  416;  Tretter  v.  Chicago 
Great  Western  R.  Co.,  147  Iowa  375, 
126  NW   339,  140  AmSR  304. 

Kan. — Sayers  v.  Missouri  Pac.  R. 
Co.,  82  Kan.  123,  107  P  641,  27  LRANS 
168. 

Minn. — ^Burnett  V.  Great  Northern 
R.  Co.,  76  Minn.  461,  79  NW  623. 

Mo. — Anderson  v.  St.  Louis,  et&., 
R.   Co.,   129   Mo.  A.   384,   108   SW   605. 

Nebr. — Morse  v.  Chicago,  etc,  R. 
Co.,  81  Nebr.  745,  116  NW  859. 

N.  T. — Richardson  v.  Northrup,  66 
Barb.   83. 

See  also  supra  note  21. 

[a]  nitutratloiL— Where  growing 
corn  was  destroyed  by  cattle  '  after 
the  owner  had  expended  on  the  crop 
all  the  labor  it  was  necessary  to  ex- 
pend before  harvesting,  it  was  held 
that,  although  the  destruction  of  the 
corn  at  that  stage  of  Its  growth  was 
the  loss  of  all  the  corn  that  would 
have  matured  had  it  not  been  de- 
stroyed, the  owner  could  recover  only 
the  value  of  the  corn  at  the  time 
of  the  injury.  Richardson  v.  North- 
rup, 66  Barb.   (N.  Y.)   85. 

ar.  U.  S.— U.  8.  Smelting  Co.  v. 
Sisam,  191  Fed.  293,  112  CCA  37,  87 
LRANS  976. 

111.— Economy  Light,  etc.,  Co.  v. 
Cutting.    49   111.   A.    422. 

Kan. — Sayers  v.  Missouri  Pac  R. 
Co.,  82  Kan.  123,  107  P  641,  27 
LRANS  168;  Hays  v.  Crist,  4  Kan. 
350. 

N.  C. — Roberts  v.  Cole.  82  N.  C. 
292. 

Utah. — Lester  v.  Highland  Boy 
Gold  Mln.  Co.,  27  Utah  470,  76  P 
341,  101   AmSR  988,  1  AnnCas  761. 

[a]  XUnstTatlan. — In  an  action  to 
recover  damages  for  injuries  done 
to  growing  crops  by  defendant's 
hogs,  it  was  held  to  be  error  to  ad- 
mit evidence  of  what  the  crops  in- 
jured in  June  would  have  been  worth 
in  the  fall  if  uninjured.  Hays  v. 
Crist,  4  Kan.   350. 

as.     International  Agricultural 

Corp.  V.  Abercromble,  184  Ala.  244,  63 


tnrity  does  not  in  itself  furnish  a  proper  measure 
of  damages,^'  although  there  is.  language  in  some 
of  the  decisions  susceptible  of  such  eonstmetion.** 
While  the  «ule8  as  stated  are  simple,  some  diffi- 
culty has  arisen  as  to  the  admissibility  and  effect 
of  evidence  as  to  the  value  at  the  time  of  injury.^* 
It  is  obvious  that  the  true  value  of  a  growing  and 
unmatured  crop  must  be  arrived  at  from  a  con- 
sideration  of  numerous  faets,*°   among  which   are 

S  549,  49  LRANS  415;  San  Antonio, 
etc.,  R.  Co.  V.  Kiersey,  (Tex.  Clv.  A.) 
81  SW  1045  [rev  on  other  grounds  98 
Tex.  590,  86  SW  744].  Sea  Smith  v. 
Chicago,  etc,  R.  Co.,  38  Iowa  618 
(where  the  measure  of  damages 
against  a  railroad  company  for  in- 
juries to  growing  crops  caused  by 
defendant's  failure  to  construct  cat- 
tle guards  was  held  to  be  the  market 
value  of  the  crops  when  matured, 
leas  tha  expense  of  fitting  them  for 
maxtttt  from  the  time  of  the  injury, 
aad  diminished  by  the  value  of  the 
portion  of  the  crops  saved);  Smith 
V.  Hicks,  14  N.  M.  560,  98  P  138.  19 
LRANS  938  (holding  that,  where  a. 
lessor  by  breach  of  his  covenant  to 
furnish  water  for  irrigation  caused 
the  destruction  of  the  lessees'  grow-  ' 
ing  crop,  to  the  extent  of  rendering- 
it  worthless,  the  measure  of  dam- 
ages was  the  value  of  the  crop  at 
the  closest  market,  at  maturity,  lesa 
the  cost  of  labor  and  attention  that 
would  have  been  necessary  to  raise 
and  market  It  there);  Shotwell  v. 
Dodge,  8  Wash.  337,  36  P  254  (wherfr 
it  is  said:  "The  net  loss  is  all  that 
can  be  recovered,  viz.,  the  market 
value  of  the  crop  alleged  to  be  lost 
over  the  cost  of  producing,  harveat- 
ing   and    marketing"). 

"When  a  crop  is  injured  partially, 
the  rule  has  been  laid  down  that 
the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the 
crop  Immediately  )^efore  and  the 
value  immediately  after  the  injury. 
.  .  .  The  difference  between  the 
value  of  the  probable  crop  in  the 
market  and  the  expense  of  maturing, 
preparing,  and  placing  It  there,  will, 
in  most  cases,  give  the  'value  of  the 
growing  crops  with  as  much  cer- 
tainty as  can  be  obtained  by  any  oth- 
er method."  San  Antonio,  etc.,  R. 
Co.  V.  Kiersey,  (Tex.  Clv.  A.)  81  SW 
1045,   1047. 

38.  U.  S.  Smelting  Ck>.  v.  Slsam, 
191-Fed.  293,  112  CCA  37,  37  LRANS 
976;  Risae  v.  Collins,  12  Ida.  689,  «97, 
87  P  1006;  Sayers  v.  Missouri  Pac. 
R.  Co.,  82  Kan.  123,  107  P  641,  27 
LRANS   168. 

"The  chief  dlfflculty  will  arise  In 
every  such  case  in  determining  the 
method  of  proving  the  value  of  grow- 
ing grass  or  growing  crops  at  a 
fixed  and  specified  time,  and  of 
course  whatever  the  proof  may  be 
and  whatever  mode  may  be  adopted, 
the  true  value  will  still  remain  to 
some  extent  indefinite  and  uncer- 
tain."     Risse    V.    Collins,    supra. 

30.  Cal. — Chan  Kiu  Sing  v.  Gor- 
don, 171   Cal.  28,   151  P  657. 

Colo. — Chitlln  Cons.  Canal  Co.  v. 
Euster,  19  Colo.  A.  117,  73  P  846; 
Colorado  Cons.  Land,  etc.,  Co.  v. 
Hartman,  6  Colo.  A.   150,  38  P  62. 

Ida. — Risse' V.  Collins,  12  Ida.  689, 
87  P  1006. 

Kan. — Sayers  v.  Missouri  Pac  R. 
Co.,  82  Kan.  123,  127,  107  P  641,  27 
LRANS    168. 

Tenn. — Louisville,  etc,  R.  <3o.  v. 
C!hannell.    2    Tenn.    Civ.    A.    164. 

Tex. — International,  etc,  R.  Co.  v. 
Benitos.  69  Tex.  326;  Taul  v.  Shank- 
lin,  1  Tex.  A.  Clv.  Cas.  i  1135. 

"Such  a  crop  has  an  actual  and 
also  a  potential  existence,  and  a  fair 
valuation  can  be  made  by  witnesses 
of  experience  who  are  acquainted 
with  the  character  of  the  land  on 
which  it  is  growing,  the  product  de- 
rived from  such  land  when  prop- 
erly  cultivated,   the   ordinary   course 
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the  kind  of  tsrops  which  the  land  will  otdiiianly 
^eld,**  the  probable  yield  under  proper  eultiva- 
tion,^'  the  average  yield  per  aere  of  similar  land 
in  the  neighborhood  cultivated  in  the  same  way," 


the  stage  of  advaneement  at  which  the  orop  was 
when  injured  or  destroyed,**  the  expenses  which 
would  have  been  incurred  after  the  injury  in  fitting 
the  crop  for  maiicet**  and  transporting  it  to  mar- 


of  agriculture  and  the  climatic  con- 
ditlona  in  the  region,  -the  market 
price  of  ripened  grain  or  product  In 
the  vicinity,  when  mature,  and  also 
how  far  the  crop  had  progressed 
toward  maturity  when  injured  or  de- 
stroyed. Consioeration  may  be  taken 
of  these  and  perhaps  other  conditions 
in  estimating  the  value  of  the  crop, 
but  these  are  not  measures  of  value 
but  only  evidence  lo  enable  a  Jury  to 
determine  the  value  of  the  crop  at 
the  time  and  place  of  the  injury  and 
destruction.  The  owner  Is  entitled 
to  recover  the  actual  loss  which  he 
sustained,  and  it  was  an  Immature 
crop,  subject  to  many  contingencies 
and  open  to  attack  by  numerous  ene- 
mies, and  not  a  mature  crop,  which 
he  lost."  Sayera  v.  Ulsaourl  Fac  R. 
Co.,  supra. 

VIn  order  to  establish  the  value  at 
the  time  of  the  destruction  courts  are 
compelled  to  resort  to  several  meth- 
ods of  computation,  and  either,  or 
all  combined,  may  afford  a  fair  ba- 
sis. One  might  be  a  year's  rental 
value,  with  the  cost  of  planting  and 
bringing  forward  the  crop  unlU  the 
time  of  its  loss;  another,  what  the 
crop  would  bring  In  Its  immature 
state  at  a  sale;  and  a  third,  the  proof 
of  the  average  yield  and  the  mar- 
ket value  of  crops  of  same  kind 
planted  and  cared  for  in  the  same 
manner,  less  the  cost  of  maturing, 
harvesting  and  marketing.  While 
neither  would  afford  positive  proof, 
they  would  all  seem  to  be  proper, 
and  the  only  way  by  which  a  jury 
could  get  the  necessary  data  upon 
which  to  base  a  verdict."  Colorado 
Cons.  Land,  etc,  Co.  v.  Bartman,  6 
Colo.   A.   ISO,    158,   38   F   «2. 

SI.  U.  S.— U.  S.  Smelting  Co.  v. 
Sisam,  191  Fed.  293.  112  CCA  37.  37 
LRANS    976. 

Ala. — International  Agricultural 
Corp.  V.  Abercrombia,  184  Ala.  244, 
*3  8  S49,  49  L.RANS  416;  Bigbee  Fer- 
Uliser  Co.  v.  Scott,  3  Ala.  A.  333,  B6 
S    834 

Cal. — Chan  Kiu  Sing  v.  Gordon,  171 
Cal.  28,  161  P  667;  Teller  v.  Bay,  etc.. 
Dredging  Co.,  161  Cal.  209.  90  P  942, 
12  LRANS  267,  12  AnnCaa  779;  Den- 
nis V.  Crocker-Huffman  Land,  etc., 
Co..  6   Cal.  A.   68.  91  P  426. 

Mo. — Pace  v.  St.  Louis  Southwest- 
em  R.  Co.,  174  Mo.  A.  227.  166  SW 
746. 

Tbx. — ^Kansas  City,  etc.,  R.  Co.  v. 
Mayfield,    (Civ.  A.)   107  SW  940. 

Utah. — Lester  v.  Highland  Boy 
Oold  Mln.  Co..  27  Utah  470,  76  F 
341.   101  AmSR  988,  1  AnnCas  761. 

Ta]  SvldSBce  of  fertUlty  of  land. 
— In  an  action  for  injury  to  growing 
crops  which  in  their  present  condi- 
tion have  no  market  value,  evidence 
that  the  land  on  which  the  crops  were 
growing  was  very  fertile  and  pro- 
ductive and  had  for  a  series  of  years 
produced  vegetables  which  were 
larger  and  brought  better  prices  than 
the  average  Is  admissible  in  order  to 
provide  an  estimate  of  the  value  of 
the  crop  as  it  was  when  destroyed. 
Economy  Light,  etc,  Co.  v.  Cutting, 
49  171.  A.  422. 

as.  U.  S.— n.  &  Smelting  Co.  v. 
Sisam.  191  Fed.  393.  112  CCA  37,  37 
LRANS  976. 

Ala. — International  Agriculture 

Corp.  ▼.  Burton,  194  Ala.  108,  69  S 
417. 

Colo. — Colorado  Cons.  Land.  etc. 
Co.  V.  Hartman,  6  Colo.  A.  160,  38  P 
62. 

Iowa. — Blunck  v.  Chicago,  etc,  R. 
Co..   lis  NW  1013. 

Mo. — Deal  v.  St.  Louis,  etc.,  R.  Co., 
144  Mo.  A.  684.  129  SW  50;  Anderson 
V.  St.  Louis,  etc,  R.  Co.,  129  Mo.  A. 
384.  108  SW  606. 

Nev. — Malmstrom  v.  People's  Drain 
Ditch  Co.,  32  Nev.  246.  107  P  98; 
Candler   ▼.   Washoe  I<ake   Reservoir, 


etc..  Ditch  Co.,  38  Nev.  161,  80  P  761, 
(  AnnCas  »4<,  88  Nev.  422,  82  P  468. 

Okl. — ^De  Arman  v,  Oglesby,  49  Okl. 
118,  162  P  866:  Missouri,  etc,  R.  Co. 
V.  Brown.  41  Okl.  70,  136  P  1117,  60 
LRANS  1124;  Chicago,  etc.,  R.  Co.  v. 
Johnson,  25  Okl.  760.  107  P  662,  27 
LRANS    879. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Channell,  2   Tenn.   Civ..  A   154. 

Tex. — International,  etc,  R.  Co.  v. 
Pape,  73  Tex.  601.  11  SW  626;  Hous- 
ton, etc,  R.  Co.  V.  Wright.  (Civ.  A.) 
195  SW  605;  Southwestern  Portland 
Cement  Co.  v.  Keser,  (Civ.  A.)  174  SW 
661;  Missouri,  etc..  R.  Co.  v.  Oilbert, 
(Civ.  A.)  131  SW  1145:  Missouri,  etc, 
R.  Co.  V.  Farm,  53  Tex.  Civ.  A.  643, 
117  SW  1049:  Paris  v.  Tucker,  (Civ. 
A.)  93  SW  2i3;-8aD  Antonio,  etc.  R. 
Co.  v.  Kiersey.  (Civ.  A.)  81  SW  1045 
[rev  on  other  grounds  98  Tex.  690,  86 
SW  744];  Galveston,  etc..  R.  Co.  v. 
Borsky.  2  Tax.  Civ.  A  645,  21  SW 
1011;  Missouri,  etc,  R.  Co.  v.  Gilbert, 
68  Tex.  Cnv.  A.  467,  124  SW  4^4. 

Utah. — Cleary  v.  Shand,  48  Utah 
640.  161  P  468. 

Alta.— Flitton  T.  Stance,  <  AUa.  L. 
87. 

88.  V.  8.— TJ.  S.  Smelting  Co.  v. 
Sisam,  191  Fed.  298.  118  OCA  37.  37 
LRANS    976. 

Ala. — International  Agricultural 
Ck)rp.  V.  Aberorombie,  184  Ala.  244,  63 
S  549,  49  LRANB  416;  Bigbee  Fer- 
tiliser Co.  V.  Soott,  8  Ala.  A.  333,  66 
8  834. 

(M. — Teller  ▼.  Bay.  etc.  Dredging 
Co.,  151  Cal.  209,  90  P  948,  18  LRANS 
267,  12  AnnC^as  779;  Dennis  v.  Crock- 
er-Huffman Land,  etc,  Co.,  6  Cal.  A 
68,  91  P  426. 

Colo. — Colorado  Cons.  Land,  etc, 
Co.  V.  Hartman,  6  Colo.  A.  160,  38  P 
68.  . 

111.— Adams  v.  Stadler,  78  IlL  A. 
432. 

La. — Payne  v.  Morgan's  Loulslans, 
etc.,  R.,  etc,  Co.,  38  La.  Ann.  164.  68 
AmR   174. 

Mo. — Tnbmpson  v.  St.  Louis,  etc., 
R.  Co.,  (A.)  103  SW  136;  Hunt  v.  St. 
Louis,  etc.  R.  Co.,  126  Mo.  A.  861, 
103  SW  133. 

N.  M.— Smith  V.  Hicks,  14  N.  M. 
660,   98   P  138,  19   LRANS   988. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Channell,   2   Tenn.   Civ.   A   154. 

Utah. — Lester  v.  Highland  Boy 
Oold  Min.  Co.,  27  Utah  470,  76  P  341, 
101  AmSR  988.  1  AnnCas  761. 

S4.  U.  S.— U.  S.  Smelting  Co.  v. 
Sisam.  191  Fed.  293.  112  CCA  37,  37 
LRANS  976. 

Ala. — International  Agricultural 
Corp.  v.  Burton.  194  Ala.  108.  69  S 
417;  Bigbee  Fertiliser  Co.  v.  Scott, 
3  Ala.  A.  333,  66  8  834. 

Cal. — Teller  v.  Bay,  etc..  Dredging 
Co.,  151  Cal.  209,  90  P  942,  12  LRANS 
267,  12  AnnCas  779;  Dennis  v.  Crock- 
er-Huffman Land,  etc,  0>.,  6  Cat.  A. 
58,   91   P   425. 

Mo. — ^Anderson  v.  St.  Louis,  etc.,  R. 
Co.,  129  Mo.  A.  884,  108  SW  605: 
Hunt  V.  St.  Louis,  etc,  R.  Co.,  126 
Mo.    A.    261.    103    SW    133. 

Okl. — ^De  Arman  v.  Oglesby,  49  Okl. 
118.  152  P  356;  Missouri,  etc,  R.  Co. 
V.  Brown.  41  Okl.  70,  136  P  1117.  60 
LRANS  1124;  St  Louis, ^tc  R.  Co.  v. 
Ramsey,  37  Okl.  448.  138  P  478;  Chi- 
cago, etc.,  R.  Co.  V.  Johnson,  25  Okl. 
760,  107  F  662,  27  LRANS  879. 

Tex. — Missouri,  etc,  R.  Co.  v.  Riv- 
erhead  Farm.  68  Tex.  Civ.  A.  643,  117 
BCV^   1049 

UUh.— ^Lester  v.  Highland  Boy 
Gold  Min.  Co.,  27  Utah  470,  76  P 
341.  101  AmSR  988,  1  AnnCas  761. 

3&  U.  S. — U.  S.  SmelUng  Co.  v. 
Sisam,  191  Fed.  293,  112  CCA  37,  37 
LRANS  976. 

Ala. — International  Agricultural 
Corp.  V.  Burton.  194  Ala.  108,  69  S 
417;  Bigbee  Fertiliser  C!0.  v.  Scott, 
3  Ala.  A.  383,  66  8  884. 


Ark.^-Jone8boro,  etc.,  R.  Co.  ^v. 
Cable,   89  Ark.    618,   117   SW   550. 

C^l.— Barlow  v.  Frlnk,  171  Cal.  166, 
162  P  290;  Teller  v.  Bay,  etc..  Dredg- 
ing Co.,  161  Cal.  209,  90  P  942,  12 
LRANS  267.  12  AnnC^as  779;  Dennis 
V.  Crocker-Huffman  Land.  etc..  Co.,  6 
Cal.  A.   58,  91  P  425. 

Colo. — RoberU  v.  Lehl,  27  Colo.  A. 
351,  149  P  851;  Colorado  Cons.  Land, 
etc.,  Co.  V.  Hartman,  5  Colo.  A.  160. 
38    P    62. 

Ida. — Risse.v.  Collins,  12  Ida.  689. 
87  P  1006. 

Iowa. — ^Brous  v.  Wabash  R.  Co.,  160 
Iowa  701,  142  NW  416;  Tretter  v. 
Chicago,   etc,   R.   Co..   164    Iowa   280, 

134  NW  626;  Tretter  v.  Chicago  Great 
Western  R.  Co.,  147  Iowa  .  375,  126 
NW  339,  140  AmSR  304;  Blunck  v. 
Chicago,    etc.,   R.   Co..    115    NW    1013. 

Mo. — Pace  V.  St.  Louis  Southwest- 
ern R.  Co.,  174  Mo.  A.,  227,  156  SW 
746;  Deal  v.  St.  Louis,  etc.,  R.  Co..  144 
Mo.  A.  684,  129  SW  50;  Mattis  v.  St. 
Louis,  etc.,  R.  Co..  138  Mo.  A.  61,  119 
SW  998;  Anderson  v.  St.  Louis,  etc, 
R.  Co..  129  Mo.  A.  384,  108  SW  606; 
Thompson  v.  St.  Louis,  etc,  R.  0>., 
(A.)  103  SW  135:  Hunt  v.  St.  Louis, 
etc.,  R.  Co.,  126  Mo.  A.  261,  103  SW 
133. 

Nebr. — ^Berard  v.  Atchison,  etc,  R. 
Co.,  79  Nebr.  830,  113  NW  637. 

Nev. — Malmstrom  v.  People's  Drain 
Ditch  Co.,  32  Nev.  846,  107  P  98; 
Chandler  v.  Washoe  Lake  Reservoir, 
etc.  Ditch  Co.,  28  Nev.  161,  M  P 
761,  6  AnnCaa  946,  88  Nev.  482,  88  P 
468. 

Okl. — ^De  Arman  v.  .  Oglesby,  49 
Okl.  118,  152  P  366:  Missouri,  etc,  R. 
Co.  V.  Brown,  41  OkL  70,  136  P  1117, 
50  LRANS  1124;  Chicago,  etc.,  R.  Co. 
V.  Johnson,  25  Okl.  760,  107  P  662,  27 
LRANB  879. 

Tenn. — Louisville,  ■  etc,  R.  Co.  T. 
Channell,  2  Tenn.  Civ.  A  164. 

Tex. — International,  etc.,  R.  Co.  v. 
Pape,  73  Tex.  501,  11  SW  686;  Hous- 
ton, etc,  R.  Cto.  V.  Wright.'  (Civ.  A.) 
195  SW  605;  Southwestern  Portland 
Cement  Co.  v.  Keser.  (Civ.  A.)  174 
SW  661;  Freeman  v.  Field,    (Civ.  A) 

135  SW  1073:  Missouri,  etc,  R.  Co. 
V.  Gilbert,  (Civ.  A.)  131  SW  1145; 
Missouri,  etc..  R.  Co.  v.  Gilbert, 
68  Tex.  Civ.  A.  467.  124  8W 
434;  Texas  Co.  v.  Lacour.  (Civ. 
A.)  122  SW  424;  Missouri,  etc, 
R.  Co.  V.  Riverhead  Farm,  53  Tex. 
Civ.  A.  643,  117  SW  1049;  Kansas. 
City,  etc,  R.  Co,  V.  Mayfield,  (Civ.  A) 
107  SW  940;  Suderman-Dolson  Co.  v. 
Rodgers,  47  Tex.  Civ.  A.  67,  104  SW 
193;  Putnam  v.  St.  Louis  Southwest- 
ern R.  Co.,  43  Tex.  Civ.  A  448,  94  SW 
1102;  Paris  v.  Tucker.  (Civ.  A.)  93  SW 
233;  S&n  Antonio,  etc,  R.  Co.  v.  Kier- 
sey,  (Civ.  A.)  81  SW  1045  [rev  on 
other  ground  98  Tex.  590,  86  SW  744]: 
Galveston,  etc.,  R.  Ck>.  v.  Borsky,  2 
Tex.  Civ.  A.  545,  21  SW  1011. 

Utah.— Naylor  v.  Floor,  170  P  971; 
Lester  v.  Highland  Boy  Gold  Min. 
Co.,  27  Utah  470,  76  P  341,  101  AmSR 
988,   1   AnnCas  761. 

Wash. — Berg  v.  Taklma  Valley  . 
C:anal  Co.,  83  Wash.  451,  145  P  619. 
LRA1916D  292;  Fuhrman  v.  Interior 
Warehouse  Co..  64  Wash.  159.  116  F 
666,  37  LRANS  89;  Shot  well  v.  Dodge. 
8  Wash.   337,  36  P  254. 

Alta. — ^Flltton  V.  Stange.  6  Alta. 
L.    87. 

[a]  Av^Iloatloas  of  rale. — (1)  In 
an  action  for  damages  to  crops,  to 
instruct  that,  if  plaintiff  made  some 
crop,  then  the  measure  would  be  the 
difference  between  the  crop  made  and 
the  crop  that  he  would  have  made 
but  for  defendant's  negligence,  was 
error,  because  it  failed  to  require 
a  deduction  of  the  difference  between 
the  cost  of  producing  and  gathering 
the  crop  that  was  made  and  that 
which  would  have  been  made,  but 
for  the  Injury.  Jonaaboro,  etc.,  R.  Co. 
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ket,**  the  market  value  of  the  crop,"  the  market 
value  of  the  probable  crop  without  the  injury  at 
the  time  of  maturity,'*  and  eircumstaneea  bearing 
on  the  probability  of  maturing  the  crop  in  the  ab- 
sence of  the  injiyry.** 
Bental  value  and  cost  of  production.    There- is 


some,  authority  to  the  effect  that  the  value  of  a 
crop  may  be  arrived  at  by  taking  the  rental  value 
of  the  land  with  the  cost  of  labor  and  materials  up 
to  the  time  of  destruction  expended  in  producing 
the  crop,  with  interest  at  the  legal  rate  thereon,'" 
but  by  other  authorities  this  measure  is  specifically 


V.  Cable,  89  Art.  618.  117  SW  660.  (2) 
In  an  action  for  the  destruction  of 
cropp  caused  by  the  discharge  of  surr 
face  water  from  a  ditch  constructed 
by  defendant,  a  charge  that  the  meas- 
ure of  damages  was  the  difference 
between  what  plaintiff's  land  would 
have  otherwise  produced  and  what  it 
did  actually  produce  was  defective, 
in  failing  to  require  a  deduction  of 
the  difference  between  the  cost  of 
producing  and  gathering  a  full  crop 
and  that  of  producing  and  gathering 
the  crop  actually  raised.  St.  Louis 
Southwestern  R.  Co.  v.  Morris,  76 
Ark.    542,    8»   SW   846. 

[b]  Bvidene*  of  ooat  of  luuract- 
luf  necessary.  Fleming  v.  PuIIen, 
(Tex.  Civ.  A.)  97  SW  109. 

36.  Cal.— Strecker  v.  Gaul,  (A.) 
170   F   646. 

Colo. — Roberts  v.  Lehl,  27  Colo.  A. 
351,  149  P  851;  Colorado  Cons.  Land, 
etc.,  Co.  v.  Hartman',  6  Colo.  A.  160, 
38   P   62. 

Iowa. — Tretter  v.  Chicago  Great 
Western  R.  Co..  147  Iowa  375.  126  NW 
339,  140  AmSR  304;  Blunck  v.  Chi- 
cago, etc.,  R.  Co.,   115   NW  .1013. 

Mo. — Mattls  v.  St.  Louis,  etc.,  R, 
Co.,  138  Mo.  A.  61,  119  SW  998;  An- 
derson v.  St.  Louis,  etc.,  R.  Co.,  129 
Mo.  A.  384,  108  SW  606. 

Okl. — De  Arman  v.  Oglesby,  49 
Okf.  118,  15Z  P  356;  Missouri,  etc.,  R. 
Co.  v.  Brown,  41  Okl.  70,  136  P  1117, 
60  LRANS  1124;  Chicago,  etc.,  R.  Co. 
v.  Johnson,  25  Okl.  760,  107  P  662,  27 
LRANS  879. 

Tex. — International,  etc.,  R.  Co.  v. 
Pape,  73  Tex.  601,  11  SW  526;  Hous- 
ton, etc.,  R.  Co.  v.  Wright,  (Civ.  A.) 
196  SW  606;  Freeman  v.  Field,  (Civ. 
A.)  135  SW  1073;  Missouri,  etc., 
R.  Co.  V.  Gilbert,  (Civ.  A.)  131 
SW  1146;  Texas  Co.  v.  Lacour, 
(Civ.  A.)  122  SW  424;  Missouri, 
eto.<  R.  Co.  V.  Rlverhead  Farm, 
63  Tex.  Civ.  A.  643,  117  SW  1049; 
Kansas  City,  etc.,  R.  Co.  v.  Mayfleld, 
(Civ.  A.)  107  SW  940;  Suderman-Dol- 
son   Co.   v.   Rodgers,    47   Tex.   Civ.   A. 

67,  104  SW  193;  Paris  v.  Tucker,  (Civ. 
A.)  93  SW  233;  San  Antonio,  etc.,  R. 
Co.  V.  Klersey,  (Civ.  A.)  81  SW  1045 
[rev  on  other  ground  98  Tex.  590,  86 
SW  744];  Galveston,  etc.,  R.  Co.  v. 
Borsky,  2  Tex.  Civ.  A.  646,  21  SW 
1011. 

Utah. — Naylor  v.  Floor,  170  P  971. 

Wash. — Berg  v.  -Yakima  Valley  Ca- 
nal Co.,  83  Wash.  451,  145  P  619.  LRA 
19150  292;  Shot^ell  v.  Dodge,  8 
Wash.  337,  36  P  254. 

Alta.— «"lltton  V.  Stange,  6  Alta,  1$. 
87. 

37.  U.  S. — U.  8.  Smelting  Co.  v. 
Sisam,  191  Fed.  293,  112  (X;A  37,  37 
LRANS   976. 

Ala. — International  Agricultural 
<3orp.  v.  Burton,  194  Ala.  108,  69  S 
417;  International  Agricultural  Corp. 
V.  Abercrombie.  184  Ala.  244,  63  S 
649.    49   LRANS   415. 

<3al. — Teller  v.  Bay,  etc.,  Dredging 
Co.,  161  Cal.  209,  90  P  942,  12  LRANS 
267,  12  AnnCas  779;  Dennis  V.  Crock- 
er-Huffman Land,  etc.,  Co.,  6  CM.  A. 

68,  91  P  425. 

Colo. — Roberts  v.  Lehl,  27  Colo.  A. 
351,    149  P   851. 

Ida. — Rlsse  v.  Collins,  12  Ida.  689, 
87  P   1006. 

Mo. — Thompson  v.  St.  Louis,  etc., 
R.  Co..  (A.)  103  SW  135;  Hunt  v.  St. 
Louis,  etc.,  R.  Co.,  126  Mo.  A.  261,  103 
SW  133. 

Nev. — Malmstrom  v.  People's  Drain 
Ditch  Co.,  32  Nev.  246,  107  P  98; 
Candler  v.  Waahoe  Lake  Reservoir, 
etc.,  Ditch  Co.,  28  Nev.  161,  80  P 
751.  6  AnnCas  946,  28  Nev.  422,  82 
P  468. 


Tex, — Gulf,  etc.,  R.  Co.  v.  Mc(}ow- 
an.  73  Tex.  355,  11  SW  336;  Missouri, 
etc.,  R.  Co.  V.  Gilbert,  58  Tex.  Civ. 
A.  467.  124  SW  434;  Btttrldge  v.  San 
Antonio,  etc.,  R.  Co.,  (Civ.  A.)  39  SW 
204;  Galveston,  etc.,  R.  Co.  v.  Borsky, 

2  Tex.   Civ.   A.   645,   21   SW  1011. 
Utah. — Naylor  v.  Floor,  170  P  971; 

Lester  v.  Highland  Boy  Gold  Mln. 
Co.,  27  Utah  470,  76  P  341,  101  AmSR 
988,   1  AnnCas  761. 

Wash. — Shotwell  v.  Dodge,  8  Wash. 
337.  36  P  254. 

38r  U.  S.— U.  S.  Smelting  Co.  v. 
Slsam,  191  Fed.  293,  112  CCA  37,  37 
LRANS   976. 

Ala. — ^Blgbee  Fertiliser  Co.  v.  Scott, 

3  Ala.   A.   333,    56   S   834. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Ly- 
man, 57  Ark.  612,  22  SW  170  [dlst 
St.  Louis,  etc.,  R.  Co.  v.  Yarborough, 
56  Ark.   612,   20   SW   515]. 

Cal.«-Strecker  v.  Gaul.  (A.)  170  P 
646 

Colo. — Roberts  v.  Lehl,  27  Colo.  A. 
351,  149  P  861;  Colorado  Cons.  Land, 
etc.,  Co.  V.  Hartman,  6  Colo.  A.  150, 
38  P  62. 

111. — Chicago,  etc,  R.  Co.  v.  Schaf- 
fer,  26  III.  A.  280  [affi  124  111.  112,  16 
NB  239]. 

Mo. — Anderson  v.  St.  Louis,  etc.,  R. 
Co.,  129  Mo.  A.  384,  108  SW  605. 

N.  C. — Sanderlln  v.  Shaw,  51  N. 
C.   226. 

Okl. — (Aicago,  etc,  R.  Co.  v.  John- 
son, 26  Okl.  760,  107  P  662,  27  LRANS 
879. 

Tex. — International,  etc.,  R.  Co.  v. 
Pape,  73  Tex.  501,  11  SW  526:  Hous- 
ton, etc.,  R.  Co.  V.  Wright,  (Civ.  A.) 
195  SW  606;  Southwestern  Portland 
Cement  Co.  v.  Kezer,  (Civ.  A.)  174 
SW  661;  Freeman  v.  Field,  (Civ.  A.) 
135  SW  1073;  Missouri,  etc.,  R. 
Co.  V.  Gilbert.  (Civ.  A.)  181  SW 
1145;  Missouri,  etc,  R.  Co.  v.  Gil- 
bert, (Civ.  A.)  124  SW  434;  Texas 
Co.  V.  Lacour,  (Civ.  A.)  122  SW 
424;  Missouri,  etc.,  R.  Co.  v. 
Rlverhead  Farm,  68  Tex.  Civ.  A.  643, 
117  SW  1049;  Kansas  City,  etc.,  R. 
Co.  V.  Mayfleld,  (Civ.  A.)  107  SW 
940;  Suderman-Dolson  Co.  v.  Rodgers, 
47  Tex.  Clv.  A.  67,  104  SW  193;  Put- 
nam V.  St.  Louis  Southwe.stem  R. 
Co.,  43  Tex.  Clv.  A.  448,  94  SW  1102: 
Paris  V.  Tucker,  (Clv.  A.)  93  SW 
233;  San  Antonio,  etc.,  R.  Co.  v.  Kler- 
sey, (CJlv.  A.)  81  SW  1045  [rev  on 
other  ground  98  Tex.  590,  86  SW 
744]. 

Utah. — Naylor  v.  Floor,  170  P  971; 
Cleary  v.  Shand,  48  UUh  640,  161  P 
453. 

Wash. — ^Berg  v.  Yakima  Valley  Ca- 
nal Co.,  83  Wash,  451,  145  P  619,  LRA 
1915D  292;  Fuhrman  v.  Interior 
Warehouse  Co.,  64  Wash.  159,  116  P 
666,   37   LRANS   89. 

Alta. — Flltton  v.  Stange,  6  Alta.  L. 
87. 

Contra  Hays  ▼.  Crist,  4  Kan.   360. 

S9.  U.  S.  Smelting  Co.  v.  Slsam, 
191  Fed.  293,  112  CCA  37,  37  LRANS 
976;  Kansas  Cttyr  etc.,  R.  Co.  v.  Plr- 
tle,  (Ark.)  55  SW  940;  St.  Louis,  etc., 
R.  Co.  V.  Yarborough,  56  Ark.  612, 
20  SW  616;  tJulf,  etc,  R.  Co.  v.  Mc- 
Oowan,  73  Tex.  356.  11  SW  336. 

[a]  ninirtnitlojis. — (1)  Where  the 
evidence  showed  that  the  crop  was 
destroyed  by  backwater  from  a  rail- 
way embankment,  but  that  a  few 
days  afterward  there  was  a  general 
overflow  which  would  have  destroyed 
the  crop  had  the  embankment  not 
been  erected,  a  verdict  for  damages 
based  upon  the  erroneous  assump- 
tion that  the  crop  would  have  ma- 
tured will  be  set  aside.  St.  Louis, 
etc,  R.  Co.  V.  Yarborough,  56  Ark. 
612,  20  SW  515.      (2)   "The  only  cor- 


rect criterion  for  ascertaining  the 
vaiue  of  a  growing,  crop  at  any  pe- 
riod of  its  existence  is  to  prove  what 
that  character  of  crop  was  worth  at 
or  near  the  place  where  it  was  grown 
when  matured,  and  to  make  proper 
estimates  and  allowances  from  as- 
certained or  ascertainable  facts  for 
the  contingencies  and  expenses  at- 
tending Us  further  cultivation  and 
cars."  Gulf,  etc.,  R.  Co.  v.  McGowan, 
73    Tex.    355,    362,    11    SW   336. 

[b]  AppUoatloA  of  mUw— In  an 
action     for     damages     to     plaintlfTs 

frrowing  crops  from  defendant's  neg- 
Igent  interference  with  its  lateral,  a 
verdict  allowing  a  recovery  for  full 
crops  grown  under  the  most  favor- 
able circumstances,  although  It  was 
an  unusually  dry  year,  was  excessive. 
Ft.  Lyon  Canal  Co.  v.  Bennett,  61 
(3olo.   111.   166   F   604. 

[c]  In  lUiUMaote,  "evidence  of 
events  which  occurred  subsequent  to 
the  loss,  such  as  the  average  product 
or  yield  of  like  crops  under  similar 
conditions  and  within  reasonable 
limitations  as  to  time,  and  of  the  fu- 
ture average  market  value  of  a  ma- 
tured crop,  less  the  expense  of  Iiar- 
vestlng'  and  marketing,"  c&nnot  be 
received,  but  "the  proof  in  a  case 
to  recover  for  Injuries  to  a  growing 
crop  is,  or  should  be,  confined  to  es- 
timating the  value  of  the  crop  when 
destroyed;  such  value  being  the 
measure  of  damages."  Ward  v.  Chi- 
cago, etc..  R.  Co.,  61  Minn.  449,  450, 
451,  63  NW  1104.  [overr  so  far  as  in 
conflict  Bryne  v.  Minneapolis,  etc,  R. 
Co.,  38  Minn.  212,  36  NW  339,  8  AmSR 
668,  and  Lommeland  v.  R.  Co.,  36 
Minn.  412,  29  NW  119]. 

401.  Young  V.  West,  130  III.  A.  216; 
Horres  v.  Berkeley  Chemical  Co.,  57 
S.  C:  189,  35  SB  500.  52  LRANS  36; 
Louisville  R.  Co.  V.  Channell.  2  Tenn. 
Civ.  A.  154,  160.  See  Enright  v.  To- 
ledo,   etc,   Co.,    155   111.   A.   823. 

"If  the  right  to  make  a  crop  ia  In- 
terfered with,  or  If  the  crop  Is  so 
young  and  tender  as  not  to  form  the 
basis  of  any  substantial  hope  of  ma- 
turing, or  if  interfered  with  imme- 
diately after  seeding,  the  rental 
value,  together  with  the  cost  of  cul- 
tivating up  to  the  time  of  the  injury, 
would  be  a  safe  guide."  Louisville, 
etc.,    R.    Co.    v    Channell,    supra 

[a]  Orttldrau  of  rnl*.— (1)  'The 
objection  to  this  method  is  that  it  is 
not  a  determination  of-  value  at  all. 
It  Is  but  a  determination  of  cost, 
.which,  while  always  an  element  of 
value,  never  furnishes  its  exact 
measure.  By  such  a  method  of  com- 
putation nothing  is  allowed  for  the 
fact  that  the  crops,  simply  as  grow- 
ing crops,  and  before  matHrlty,  are 
necessarily  an  expense  and  not  a 
profit  to  the  owner.  They  are  of 
value  to  him,  not  as  growing  vegeta- 
tion upon  his  land,  but  because  In 
the  course  of  nature  they  will  come 
to  fruition,  and  so  have  a  market 
value,  and  so  will  bring  to  him  profit 
for  his  disbursement  and  expenses  in 
their  care  and  maintenance.  More- 
over, in  taklnar  coat  as  the  measure 
of  value,  there  Is  lost  sight  of  the 
fact  that  by  the  destruction  of  the 
crop  It  cannot  for  that  year  at  least 
be  replaced,  and  that  the  very  pos- 
sibility, aside  from  the  reasonable 
expectation,  of  future  profit  Is  for- 
bidden to  the  agriculturist.  And. 
finally,  that  cost  cannot  be  the  meas- 
ure of  the  detriment  under  such  cir- 
cumstances ought  to  become  patent 
from  consideration  of  the  fact  that 
If  you  should  upon  successive  years, 
destroy  the  farmer's  crops,  and  in 
full   compensation   therefor  pay   him 
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rejected,**  and  it  has  been  further  held  that  the 
damages  to  a  growing  erop  eannot  be  measured  by 
the  cost  of  bringing  a  similar-  crop  to  a  like  stage 
of  matnrity,**  or  by  the  value  of  the  money,  labor, 
or  time  expended  on  the  erop  prior  to  the  time  of 
injury.**  According  to  another  rule  which  has  some 
recognition,  the  cost  of  replacement  is  the  proper 
measure  of  damages  for  injury  to  a  crop  during 
that  portion  of  the  season  in  which  it  is  possible  to 
reproduce  the  crop.**  When  crops  totally  destroyed 
are  so  immature  as  to  have  no  market  value,  but 
it  is  too  late  in  the  season  to  replant,  cultivate, 
and  mature  crops  of  the  kind  usually  produced 
npon  the  land,  the  measure  of  damages  may  be  the 
rental  or  usable  value  of  the  land.** 

OoBtimilBg  injuries.  Where  a  crop  is  injured 
from  time  to  time  throughout  its  growing  season 
until  its  maturity,  but  is  not  destroyed,  so  that 
it  is  cultivated  throughout  the  season,  harvested 
and  marketed,  the  damage  may  be  measured  by  the 

for   the   overflow,   the  court  In   sub' 


diffurenoe  between  the  value  at  maturity  of  the 
probable  erop  if  there  had  been  no  injury  and  the 
value  of  the  actual  crop  at  that  time,  less  the  ex- 
pense of  fitting  for  market  that  portion  of  the 
probable  crop  which  was  prevented  from  matur- 
ing by  the  injury.** 

Fersimial  crops.  Where  a  perennial  erop  is  de- 
stroyed it  has  been  held  that  the  measure  of  dam- 
ages is  the  difference  in  the  value  of  the  land 
with  the  growing  crop  and  its  value  after  the  de- 
struction thereof.*' 

[i  191]  dd.  Trees  and  Shrabs.  According  to 
some  authorities  the  measure  of  damages  for  the 
destruction  of  trees,  valuable  for  timb^  purposes, 
is  the  difference  in  the  value  of  the  land  before 
and  after  the  injury,^  the  value  of  the  tre^  being 
admissible  upon  the  question  of  depreciation  in  the 
value  of  the  land.*'  .  A  similar  rule  has  been  ap- 
plied to  ornamental  and  shade  trees,""  and  to  or- 


only  the  money  which  he  had  expend- 
ed in  their  growth  up  to  the  time 
of  destruction,  you  could  In  a  very 
short,  time  starve  to  death  every  ag- 
ricultural community  In  the  United 
States."  Teller  v.  Bay,  etc..  Dredg- 
ing Co.,  151  Cal.  209,  213,  90  F  942, 
12  LRANS  2«7,  12  AnnCas  779.  (2) 
'It  will  at  once  be  apparent  that  the 
rule  of  the  rental  value  of  the  land 
cannot  be  the  true  one,  It  giving  no 
compensation  for  the  preparation  of 
the  ground,  value  of  seed,  planting, 
care  and  Irrigation."  Colorado  Cons. 
Land,  etc.,  Co.  v.  Hartman,  5  Colo. 
A.  1»0,  162.  S8  P  62. 

[b]  IB  nuaols  this  rule  Is  applied, 
where  the  crop  is  not  up.  Baltimore, 
etc.,  R.  Co.  V.  Stewart,  128  111.  A.  270. 

41.  Teller  v.  Bay,  etc..  Dredging 
Co.,  151  Cal.  209,  90  P  942,  12  LRANS 
267,  12  AnnCaa  779:  Roberts  v.  Lehl, 
27  Colo.  A.  351,  149  F  851;  Colorado 
Cona.  Land,  etc.,  Co.  v.  Hartman,  B 
Colo.  A.  150,  38  F  62.  See  Atlanta, 
etc..  Air  Line  R.  Co.  v.  Brown,  158  Ala. 
607,  48  S  73  (holding  that,  where  a 
person  was  prevented  from  cultivat- 
ing his  land  by  the  depredations  of 
trespas.slng  stock,  although  he  had 
the  land  prepared  for  cultivation,  the 
measure  of  his  damage  was  what  he 
lost,  and  not  the  rental  value  of  the 
land). 

43.  Chicago,  etc.,  R.  Co.  v.  Barnes, 
10  Ind.  A.  460,  38  NB  428. 

43.  Missouri,  etc..  R.  Co.  v.  Brown, 
41  Okl.  70.  136  P  1117,  50  LRANS 
1124;  Ducfctown  Sulphur,  etc.,  Co., 
Ltd.  v.  Barnes,  (Tenn.)  60  SW  693, 
»07. 

"The  proper  measure  of  damages  Is 
the  value  of  the  crops  at  the  time 
and  place  when  destroyed,  or  the 
amount  of  injury  done  them.  This 
may  be  more  or  less  than  the  value 
of  the  money,  labor,  and  time  ex- 
pended on  them.  The  crops  may  be 
good  or  bad.  They  may  have  cost 
more  than  their  value.  They  may  be 
worth  more  than  their  cost."  Duck- 
town  Sulphur,  etc.,  Co.,  Ltd.  v. 
Barnes,  supra. 

4*.  Collins  V.  Twin  Palls  North 
Side  Land,  etc.,  Co..  28  Ida.  1.  152  P 
200;  Adam  v.  Chicago,  etc.,  R.  Co., 
139  Ho.  A.  204,  122  SW  1136. 

45.  St.  Louis,  etc.,  R.  Co.  v.  Saun- 
ders. 85  Arlc.  Ill,  107  SW  194. 

46.  American  Smelting,  etc.,  Co.  v. 
Riverside  Dairy,  etc..  Farm,  236  Fed. 
510.  149  CCA  562;  U.  S.  Smelting  Co. 
V,  Slsam,  191  Fed.  293,  112  CCA  37, 
37  LRANS  976;  Tubbs  v.  Roberts,  40 
Colo.  498,  92  P  220;  Jones  v.  Cooley 
Lake  Club,  122  Mo.  A.  113,  98  SW 
82.  See  Texas,  etc.,  R.  Co.  v.  Ochil- 
tree, (Tex.  Civ.  A.)  127  SW  584  [aff 
104  Tex.  265,  136  SW  767]  (holding 
that,  where  In  an  action  for  dam- 
ages to  crops  during  two  years  by 
overflowing  the  land,  there  was  evi- 
dence that  crops  were  made  during 
the  years,  but  that  the  yield  was  not 
as  large  as  it  would  have  been  but 


mlttlng  the  measure  of  damages 
should  conflne  the  jury  to  the  value 
of  the  crops  which  plaintiff  would 
have  made  but  for  the  overflow  in 
excess  of  that  which  he  did  make), 
[a]  Applloatloa  of  rol*  has  been 
made  to  a  crop  injured  by  fumes 
from  a  smelter.  American  Smelting, 
•etc.,  Co.  V.  Riverside  Dairy,  etc., 
Farm,  236  Fed.  510,  149  CCA  662; 
IT.  S.  Smelting  Co.  v.  Slsam,  191  F«d. 
293,  112  CCA  37,  87  LRANS  976. 

47.  Anderson  v.  Chicago,  etc.,  R. 
Co.,  (Nebr.)  167  NW  669;  McKee  v. 
Chicago,  etc.,  R.  Co.,  98  Nebr.  294, 
140  NW  145;  Thompson  v.  Chicago, 
etc.,  R.  Cto..  84  Nebr.  482,  121  NW 
447,  23  LRANS  310;  Morse  v.  Chi- 
cago, etc.,  R.  Co.,  81  Nebr.  745,  116 
NW  869.  See  Candler  v.  Washoe  Lake 
Reservoir,  etc..  Ditch  Co.,  28  Nev.  161, 
80  P  761,  6  AnnCas  946.  28  Nev.  422, 
82  P  468  (holding  that  the  value  of 
timothy  and  alfalfa  seed  planted,  not 
to  produce  a  single  crop,  but  to  ob- 
tain a  stand  which  will  produce  crops 
for  many  years  without  further  seed- 
ing. Is  an  element  of  damage  for  the 
wrongful  destruction  of  the  crops, 
including  the  seed,  while  growing); 
Black  V.  Highland  Solar  Salt  Co.,  98 
App.  Dlv.  409,  90  NTS  838  (holding 
that,  where  a  perennial  willow  crop 
was  destroyed  with  the  roots,  the 
landowner  was  entitled  only  to  the 
difference  in  the  value  of  the  land 
with  and  without  the  roots  and  was 
not  entitled  to  recover  for  the  loss 
of  the  willow  crop  for  that  year  and 
subsequent  years). 

ra]  ApplloatloB  of  Uils  ml*  has 
been  made  to  alfalfa.  Anderson  v. 
Chicago,  etc.,  R.  Co.,  (Nebr.)  167  NW 
559;  Thompson  v.  Chicago,  etc.,  R. 
Co.,  84  Nebr.  482,  121  NW  447,  23 
LRANS  310. 

48.  Ala. — Southern  R.  Co.  v.  Slade, 
192  Ala.  668.  68  S  867. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Ayres,  67  Ark.  371,  55  SW  159. 

Del. — Ponder  v.  Maryland,  etc.,  R. 
Co.,  28  Del.  428,  94  A  614;  Layton  v. 
Hudson,  26  Del.  673.  83  A  134;  Bullock 
V.  Porter,  25  Del.  180.  77  A  943.  Bfut 
see  Chorman  v.  Maryland,  etc.,  R. 
Co.,  28  Del.  339,  93  A  669  (holding 
that,  where  plaintiff's  trees  were  Ig- 
nited from  a  fire  on  defendant's  right 
of  way,,  the  verdict  should  be  for 
the  value   of  fie   trees   destroyed). 

Ga. — Southern  R.  Co.  v.  Herring- 
ton,    128   Ga.   438,   67  SB  694. 

Iowa. — Greenfleld  v.  Chl<!ago,  etc., 
R.  Co.,  83  Iowa  270,  49  NW^  96. 

(Ky. — Kentucky  Stave  Co.  v.  Page, 
125   SW  170. 

Minn. — Reynolds  v.  Great  Northern 
R.  Co..  119  Minn.  261,  138  NW  30,  62 
LRANS  91. 

N.  Y. — Peo.  V.  New  Tork  Cent.,  etc., 
R.  Co.,  213  N.  T.  136,  107  NE  55  trev 
155  App.  Div.  699,  140  NTS  902]; 
Dwight  V.  Elmlra.  etc..  R.  Co.,  132 
N.  T.   199,  30  NB  398,  28  AmSR  (63. 


16  LRA  612;  Parker  V.  Sherwood,  126 
NTS   297. 

Pa. — Rlbblett  v.  Cambria  Steel  Co., 
251  Pa.  253,  96  A  649;  Bullock  v.  Bal- 
timore, etc.,  R.  Co.,  235  Pa.  417,  84  A 
421 ;  Maliaffey  v.  New  York  Cent.,  etc, 
R.  Co.,  229  Pa.  286.  78  A  143,  140 
AmSR  730;  Hhnter  v.  Pennsylvania 
R.  Co..  45  Pa.  Super.  468;  Baylor  T. 
Stevens,  16  Pa.  Super.  866. 

S.  C. — Dent  v.  South-Bound  R.  0>.. 
61   S.  C.   829,  39  SB  627. 

Vt. — Chase  v.  Hoosac  Tunnel,  etc., 
R.  Co.,  86  Vt.  60,  81  A  236. 

Wis.— Miller  v.  Neale,  137  Wis. 
426,  119  NW  94.  129  AmSR  1077; 
Stertx  V.  Stewart,  74  Wis.  160,  42  NW 
214.     s 

[a]  rallsA  timber^— This  measure 
of  damages  is  such  as  will  give  plain- 
tiff proper  recompe;ise  for  fallen  tim- 
ber which  in  connection  with  stand- 
ing timber  is  destroyed  by  Are.  Rey- 
nolds V.  Great  Northern  R.  Co.,  119 
Minn.  251,  138  NW  30,  62  LRANS  91. 

[b]  Matters  oonsldeiad  in  dwtOT^ 
miiilng  valiWh — In  dpterminlng  tho 
difference  between  the  value  of  tim- 
bered land  immediately  before  and 
after  a  fire  which  destroyed  the  tim- 
ber, thi  character  of  the  soil,  kind, 
quality,  age,  and  location  of  the  trees, 
etc.,  may  be  considered,  so  that  the 
owner  eojid  show  that  the  hardwood 
trees  were  worth  more  standing  than 
If  cut  into  firewood,  and  could  also 
show  how  much  more  the  land  was 
worth  as  "sprout"  land  than  with 
wood  upon  it.  Chase  v.  Hoosac  Tun- 
nel, etc.,  R.  Co.,  85  Vt.  60,  81  A  236. 

49.  U.  S. — Doak  V.  Mammoth  Cop- 
per Mln.  Co.,  192  Fed.  748. 

Minn. — Reynolds  v.  (3reat  Northern 
R.  Co.,  119  Minn.  251,  138  NW  30,  52 
LRANS  91. 

N.  T. — Parker  v.  Sherwood,  126 
NYS  29*7. 

S.  C— Dent  v.  South-Bound  R.  <3o., 
61  S.  C.  329,  39  BE  527. 

Wis.— Miller  v.  Neale,  137  Wis.  426, 
119  NW  94,  129  AmSR  1077;  Starts 
V.  Stewart,  74  Wis.  160,  42  NW  214. 

60.  Del. — Jordan  v.  Delaware, 
etc.,  Tel.,  etc.,  Co.,  24  Del.  107,  76 
A   1014. 

Mo. — Dlggs  V.  Wabash  R.  C^.,  131 
Mo.   A.    457,    110    SW   9. 

N.  Y. — Dwight  V.  BImira,  etc.,  R. 
Co.,  132  N.  Y.  199.  30  NB  398,  28 
AmSR  563,  15  LRA  612;  Donahue  V. 
Keystone  Gas  Co.,  90  App.  Div.  386, 
85  NYS  478,  14  NYAnnCas  319  [aff 
181  N.  Y.-313.  75  NE  1108.  106  AmSR 
649];  Edsall  v.  Howell.  86  Hun  424, 
33  NYS   892. 

N.  D. — Cleveland  School  Dlst.  v. 
Great  Northern  R.  Co..  20  N.  D.  124, 
126   NW   995,   28    LRANS   757. 

Pa. — ^Norrls  v.  Philadelphia,  49  Pa. 
Super.    C41. 

[a]  Appllostion  of  rols. — In  an 
action  to  recover  for  shade  trees  de- 
stroyed by  Are  set  by  defendant  rail- 
way company,  where  they  have  no 
Independent  value,  or   their  value  is 


892     [17  C.  J.] 


DAMAGES 


[§'  191 


chards.''  Other  anthoritiea  make  a  distinction  be- 
tween growing  and  matured  forest  trees,  holding 
that  an  injury  to,  or  destruction  of,  growing  trees 
is  an  injury  to  the  freehold  itself,  and  the  meas- 
ure of  damages  is  the  difference  in  the  value  of 
the  land  before  and  after  the  injury,*'  while,  where 
forest  trees  have  reached  maturity,  the  measure  of 
damages  for  their  destruction  in  ease  there  is  no 
appreciable  injury  to  the  soil  is  the  value  of  such 
trees  apart  from  the  value  of  the  land."  Other 
authorities  without  adverting  to  any  distinction  be- 
tween matured  and  growing  trees  hold  that  the 
measure  of  damages  for  the  destruction  of  forest 
trees  is  their  market  value,  rather  than  the  dif- 
ference between  the  value  of  the  land  before  and 
after  destruction.'^  A  like  rule  is  applied  in  some 
jurisdictions  to  both  forest  and  fruit  trees,*'  and 


nominal,  the  meaeure  of  damages  Is 
the  difference  between  the  value  of 
the  land  before  and  after  they  were 
destroyed.  Cleveland  School  Dist.  v. 
Great  Northern  R.  Co..  20  N.  D.  124, 
12«   NW   995,   28    LRANS   757. 

SI.  Jone*  V.  Chicaero,  etc.,  R.  Co., 
189  Mo.  A.  6,  176  SW  465;  Steckman 
V.  Quincy,  etc,  R.  Co.,  178  Mo.  A. 
375,  165  SW  1122;  Ozark  Orchard  Co. 
V.  Kansas  City  Southern  R.  Co.,  173 
Mo.  A.  450,  158  SW  884;  Doty  v. 
Quincy,  etc.,  R.  Co.,  136  Mo.  A. 
254,  116  SW  1126;  Dwight  v.  Blmlra, 
etc.,  R.  Co.,  132  N.  T.  199,  30  NE  398, 
28  AmSR  563,  15  LRA  612;  KUby  v. 
Erwln.  84  Vt.  266,  7$  A  1021.  See 
Shrlgley  v.  ChicaKO,  etc.,  R.  Co.,  158 
111.  A.   473. 

[al  Wliar*  »  raoovTCT  of  tlM  Talv* 
of  tlia  tnes,  apart  from  th*  aoU, 
would  not  adeqiiatMy  oouBNiMtt* 
plaintur,  the  measure  of  damages  Is 
the  difference  between  the  value  of 
the  land  as  It  was  before  It  was 
damaged,  and  Its  value  Immediately 
thereafter,  so  that.  In  an  action  for 
damage  to  a  sugar  tree  farm  by  flres 
set  by  defendant,  plalntlfTs  measure 
of  damages  was  the  reduotlon  In 
value  of  the  farm  as  a  whole,  because 
of  the  damage  resulting  from  the 
Are.  KUby  v,  Erwln,  84  Vt.  266.  78 
A  1021. 

Sa.  ttoak  V.  Mammoth  Copper  Mln. 
Co.,  192  Fed.  748;  Miller  v.  Kansas 
City  Southern  R.  Co.,  180  Mo.  A,  501. 
167    SW    469. 

[a]  niiurtxation^-The  measure  of 
damages  for  the  destruction  by  fire 
of  numerous  small  forest  trees  rang- 
ing In  height  from  eight  Inches  to 
three  feet  la  the  difference  between 
the  value  of  the  land  before  and 
after  the  fire.  Miller  v.  Kansas  City 
Southern  R.  Co.,  180  Mo.  A.  601,  167 
SW  469.  . 

53.  Doak  V.  Mammoth  Copper  Mln. 
Co.,  192  Fed.  748;  Hampton  Stave  Co. 
V.  Elliott,  124  Ark.  574,  187  SW  647. 

54.  111. — Jones  v.  Chicago  Sanitary 
Dist.,   252   111.    691,   97   NK   210. 

Mo. — Atkinson  v.  Atlantic  R.  Co., 
63  Mo.  367. 

Nebr. — Hart  v.  Chicago,  etc.,  R. 
Co.,  83  Nebr.  652,  120  NW  176;  Union 
Pac.  R.  Co.  V.  Murphy.  76  Nebr.  545, 
107  NW  757.  See  Alberta  v.  Huse- 
netter,  77  Nebr.  699,  110  NW  657 
(holding  that,  in  an  action  for  dam- 
ages to  growing  trees,  evidence  of 
the  effect  that  the  destruction  of  the 
trees  had  on  the  land  Is  admissible 
when  the  nature  of  the  trees  Is  such 
that  they  have  no  value  except  with 
reference  to,  and  as  part  of,  the  real 
estate). 

Tenn. — Ducktown  Sulphur,  etc., 
Co..  Ltd.  V.  Barnes,  60  SW  593. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Baylor,  118  Va.  43,  86  SB  847;  Vir- 
ginian R.  Co.  V.  Hurt,  112  Va.  622,  72 
SB  110. 

See  Faulkner  v.  Oreer,  14  Ont.  L. 
360.  9  OntWR  773  (holding  that  the 
measure  of  damages  for  wrongfully 
cutting   and  removing   timber   is   its 


value  as  standing  timber). 

Compare  Whitfield  v.  Rowland 
Lumber  Co.,  152  N.  C.  211,  67  SB 
512  (holding  that,  where  defendant 
cut  trees  on  plaintiff's  land  under  the 
sizes  specified  in  a  centraot  of  sale, 
plaintiff  could  recover  the  value  of 
the  trees  unlawfully  cut,  together 
with  the  Incidental  damages  to  the 
other  growth);  Spink  v.  New  York, 
etc.,  R.  Co.,  26  R,  I.  115,  58  A  499 
(where  an  instruction  that  the  meas- 
ure of  damages  waa  the  difference  be- 
tween the  value  of  the  timber  imme- 
diately before  the  fire  and  its  value 
immediately  after  was  held  too  nar- 
row as  excluding  damage  to  the  soil). 

Ca]  Applioatioa  of  rol*. — The 
measure  of  damages  for  timber  de- 
stroyed by  noxious  gases  is  the  yalue 
of  the  timber' at  the  place  where  it 
is.  Ducktown  Sulpkur,  etc.,  Co..  Ltd. 
V.  Barnes,   (Tenm)   60  SW  693. 

[b]  Xnfant  owasw.  Where  part 
of  the  owners  of  timber  negligently 
fired  by  a  railroad  compaay  were  in- 
fants and  incapable  of  selling  their 
Interest  without  the  aid  of  a  court 
of  equity,  the  deterioration  In  timber 
after  the  injury  up  to  the  time  the 
court  of  equity  could  act  was  at  prop- 
er item  of  damage.  Virginian  R.  Co. 
V.  Hurt,  112  Va.  622,  72  SB  110. 

55.  Missouri  Pac.  R.  Co.  v.  Tip- 
ton, 61  Nebr.  49,  84  NW  416. 

58.  Kinney  v.  R.  Co.,  92  Nebr.  383, 
138  NW  577;  Missouri  Pac  R.  Co.  v. 
Tipton,  61  Nebr.  49,  84  NW  416;  Kan- 
sas City,  etc.,  R.  Co.  v.  Rogers,  48 
Nebr.  653,  67  NW  602.  Compare  Chi- 
cago, etc.,  R.  Co.  V.  Swinney,  (Okl.) 
159  P  484  (holding,  that  in  an  action 
for  Injuries  to  fruit  trees  by  fire,  evi- 
denc»  of  the  value  of  the  trees  while 
growing  on  the  land  waa  competent 
to  show  the  amount  of  damage, 
whether  the  measure  of  such  damage 
la  based  upon  the  value  of  the  trees 
injured  or  destroyed  or  solely  upon 
the  difference  in  the  value  of  the 
Jand  before  and  after  the  fire). 

57.  Atchison,  etc.,  R.  Co.  v.  <3ei- 
ser,  68  Kan.  281.  75  P  68.  1  AnnCas 
812;  Hogollon  (}old,  etc.  Co.  v.  Stout, 
14  N.  M.  245.  91  P  724. 

[a]  ninsiiaiiiiMi  In  a  suit  for 
damages  for  the  destruction  of  grow- 
ing trees  and  grapevines,  the  value 
of  the  trees  and  vines  destroyed  may 
be  shown,  or  the  value  of  the  real 
estate  with  the  trees  and  vines  grow- 
ing upon  it,  and  its  depreciation  by 
reason  of  their  loss.  Mogollon  Oold, 
etc,  Co.  V.  Stout,  14  N.  M.  245,  91  P  724. 

[b]  SnSelsnor  of  ooinplsliitr 
Where  the  complaint  alleges  the 
value  of  timber  destroyed,  and  also 
the  present  value  of  the  land  as  Its 
original  value,  minus  the  value  of  the 
timber  destroyed,  it  warrants  a  recov- 
ery for  either  the  diminution  In  value 
of  the  land  or  the  value  of  the  timber 
destroyed,  but  the  question  Is  unim- 
portant, where  It  la  conceded  by  the 
complaint  and  proof  that  the  dam- 
ages under  either  rule  would  be  the 
same.     Park  v.    Northport  Smelting, 


the  measure  of  damages  for  injury  to  fruit  trees 
is  'held  to  be  the  difference  in  their  value  as  they 
are  immediately  before,  and  immediately  after,  the 
injury.'*  In  some  jurisdictions  it  is  proper  to 
measure  damages  from  destruction  of  trees  either 
by  the  diminution  in  the  value  of  the  land  or  by 
the  value  of  the  trees  destroyed.*^  The  value  of 
forest  ^trees  is  not  limited  to  their  lumber  value.*^ 
The  value  of  fruit  bearing  trees  is  to  be  measured 
by  their  value  as  growing  upon  the  premises  and 
not  with  reference  to  their  value  as  taken  up  and 
removed  therefrom."  Direct  evidence  of  the  value 
of  an  orchard  as  a  part,  of  the  realty  is  admis- 
sible, and  the  evidence  is  not  to  be  confined  to  a 
showing  of  the  market  value  of  the  land  before 
and  after  the  injury.***  Nor  would  it  seem  to  be 
material  whether  the  action  is  brought  for  injury 

etc,   Co.,   47   Wash.    597,    92    P   442. 

[c]  la  Tncas  (l)  where  an  owner 
of  land  on  which  growing  trees  have 
been  destroyed  sues  for  the  Injury  to 
the  land  caused  by  the  loss  of  the 
trees,  the  measure  of  damages  is  the 
difference  between  the  value  of  the 
land  before  and  after  the  injury. 
Galveston,  etc.,  R.  Co.  v.  Warnecke, 
43  Tex.  Civ.  A.  88,  95  SW  600.  See 
Southwestern  Tel.,  etc.,  Co.  v.  Smith- 
deal,  103  Tex.  128,  124  SW  627  (hold- 
ing that,  where  the  action  is  for  de- 
preciation In  the  market  value  of  a 
lot,  Injury  to  trees  can  be  consHered 
only  as  it  affects  such  value) ;  Texas 
•  etc.,  R.  Co.  V.  Graffeo.  53  Tex.  Civ.  A. 
569,  118  SW  873  (holding  that,  where 
peach  trees  and  grapevines  are  en- 
tirely destroyed,  the  measure  of  dam- 
ages Is  the  difference  In  the  value  of 
the  land  just  before  and  after  the  In- 
Jury).  (2)  If  the  landowner  sues  for 
the  value  of  the  trees,  the  measure  of 
damages  Is  their  value  when  de- 
tached from  the  soil.  Galveston,  etc, 
R.  Co.  V.  Warnecke,  43  Tex.  Civ.  A. 
83,  95  SW  600:  Putnam  v.  St.  Louis 
Southwestern  R.  Cto.,  43  Tex.  Civ.  A. 
448,  94  SW  1102  (holding  that,  where 
peach  and  apple  trees  on'  land  leased 
by  plaintiff  were  destroyed  by  flro 
negligently  set  by  defendant,  the  fact 
that  at  the  time  of  the  fire  the  fruit 
had  not  made  its  appearance  did  not 
preclude  plaintiff  as  a  matter  of  law, 
from  recovering  for  the  actual  value 
of  the  crop).  See  StephenviUe,  etc,  R, 
Co.  V.  Baker,  (Tex.  Civ.  A.)  203  SW 
386  (holding  that.  In  a  suit  for  in- 
juries to  fruit  and  shade  trees  by 
fire,  the  measure  of  damages  was  the 
sura  necessary  to  compensate  plain- 
tiff for  being  deprived  of  the  trees 
for  their  intended  use  rather  than 
the  difterence  In  the  value  of  the 
land  before  and  after  the  injury). 

68.  Manltou,  etc..  R.  Co.  v.  Harris, 
45  Colo.  185,  101  P  61,  132  AmSR  140. 
See  Spink  v.  New  York,  etc.,  R.  Co.. 
26  R.  I.  115,  58  A  499  (holding  that., 
in  an  action  for  the  burning  of  trees, 
evidence  of  the  value  of  the  wood 
"if  put  to  its  best  use"  is  admis- 
sible as  tending  to  show  an  element 
of  damages,  the  distinction  being  be- 
tween wood  as  cord  wood  and  as 
suitable  for  better  purposes). 

58.  Mitchell  v.  Blllingsley,  17  Ala. 
391;  Montgomery  v.  Locke,  72  (3al. 
75,    13    P   401. 

eOw  Missouri,  etc.,  R.  Co.  v.  Phil- 
lips, 97  Ark.  54,  133  SW  191;  Barker 
V.  Missouri  Pac.  R.  Co.,  94  Kan.  61. 
145  P  829;  Chicago,  etc.,  R.  Co.  v. 
Mosher,  76  Kan.  599,  92  P  554:  Mis- 
souri, etc.,  R.  Co.  V.  Steinberger. 
(Kan.)  56  P  1101  mem  [aff  6  Kan. 
A.  586.  51  P  623];  Hissourt.  etc.,  R. 
Co.  V.  Lycan,  57  Kan.  636.  47  P  526r 
Atchison,  etc.,  R.  0>.  v.  Hamilton,  6 
Kan.  A.  447,  50  P  102;  Atchison,  etc, 
R.  Co.  v.  Bmraerson,  (Kan.  A.)  60  P 
70;  Louisville,  etc,  R.  Co.  v.  Beeler, 
126  Ky.  328.  103  SW  300,  31  KyL  7B0, 
128  AmSR  291,  11  LRANS  930,  IS 
AnnC^as  913. 


For  tatar  osm*,  dsrsIopaMBtoand  oIungMi  is  tlw  law  see  cumulative  Aimotsttoas,  same  title,  page  and  note  number. 
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to,  or  destruction  of,  a  single  tree  or  of  an  or- 
chard.*^ It  has  also  been  held  competent,  in  ad- 
dition to  showing  the  value  of  a  farm  before  and 
after  the  injury  to  the  trees,  to  otttst  testimony  as 
to  the  income  from  the  orchard  for  several  years 
prior  to  the  injury,"*  but  evidence  of  the  amount 
of  fruit  that  trees  of  like  nature  would  produce 
in  a  seasonable  year  and  the  market  value  thereof 
has  been  condemned  as  too  uncertain."  Where 
tinkber  is  cut  from  land  under  a  bona  fide  belief 
of  ownership,  the  measure  of  damages  is  the  value 
of  the  timber  as  it  stood  upon  the  land,  and  not 
its  enhanced  value  in  a  manufactured  state.** 
Where  the  ownership  of  the  land  is  distinct  from 
that  of  the  timber  or  trees  thereon,  the  difference 
in  the  value  of  the  land  cannot  be  resorted  to.'* 
[$  192]     M.   SoiL    The  measure  of  damages  for 

61.  Whitb«ck  v.  Naw  Tork  Cent. 
R.  Co..   36  Barb.    (N.   T.)   644. 

60.  Rowe  T.  Chlcagro,  etc.,  R.  Co., 
102  Iowa  286.  71  NW  409  [foil  Krejcl 
V.  Chicago,  etc.,  R.  Co.,  117  Iowa  344, 
90  NW   708]. 

63.  Missouri  Pac  R.  Co.  v. 
■  Haynes,  1  Kan.  A..  586,  42  P  269.    But 

see  Morris  v.  Hazel,  24  Del.  324,  77  A 
766  (holdingr  that,  where,  In  tres- 
pass against  defendant  landlord  for 
damaKes  to  plaintiff  lessee's  peach 
trees  through  mutilating  and  improp- 
erly tDmming  them,  it  appeared  that 
at  least  some  of  the  trees  bore  fruit 
during  the  year  of  the  alleged  tres- 
pass, testimony  of  plaintiff  that  he 
sold  peaches  that  season  for  a  cer- 
tain sum  per  basket,  that  the  limbs 
cut  by  defendant  were  full  of  peach- 
es, that  defendant, 'in  trimming,  cut 
the  orchard  about  one-half  down,  and 
that  he  lost  a  certain  number  of 
baskets,  was  admissible  to  show  the 
valuation  of  the  use  of  the  trees). 

64.  Beene  v.  Green,  127  Ark.  119, 
191  SW  916;  Hampton  Stave  Co.  v. 
Elliott,  124  Ark.  574,  187  SW  647; 
Bunch  T.  Pittraan,  123  Ark.  127,  184 
SW  8S0;  Tarborough  v.  Nettles,  7 
l,a.  Ann.  116. 

65.  Cooley  v.  Kansas  City,  etc.,  R. 
Co..  14>  Mo.  487,  51  SW  101.  See 
Putnam  v.  St.  Louis  Southwestern 
R.  Co.,  43  Tex.  Civ.  A.  448,  94  SW 
1102  (holding  thai,  where  fruit  trees 
on  land  leased  by  plaintiff  were  de- 
stroyed by  fire  negligently  set  by  de- 
fendant, phiintiff's  measure  of  dam- 
ages was  the  difference  between  the 
value  of  the  fruit  crop  immediately 
before  and  its  value  Immediately 
after  the  Injury,  which  was  to  be  ar- 
rived at  by  deducting  from  the  value 
of  the  crop  that  might  have  been 
grown  the  coat  of  cultivation  and 
marketing  it). 

66.  Ind. — Moellerlng  v.  Evans,  121 
Ind.  195,  22  NE  989.  6  LRA  449. 

Iowa. — Parrott  v.  Chicago  Great 
Western  R.  Co.,  127  Iowa  419,  423, 
lOS  NW  352   [cit  Cyc]. 

Ky.—HayaviUe,  etc.,  R.  Co.  v. 
Wamock.  10  KyL  937. 

Mass. — Oilmore  v.  Driscoll,  122 
Mass.    199,  23  AmR  312. 

Minn. — Karst  ▼.  St  Paul,  etc.,  R. 
Co..  22  Minn.  119. 

Mo. — Coffman  v.  Saline  Valley  R. 
Co..   183  Mo.  A.  622,   167  SW  1058. 

N.  J.— McOnire  ▼.  Grant,  2S  N.  X 
U  356,  67  AmD  49. 

N.-y.— WorraU  v.  Munn,  58  N.  T. 
185. 

Ob. — Keating  v.  Cincinnati,  38  Oh. 
St.  141.  43  AmR  421. 

[a]  Wksc*  mU  lutvlac  a*  vain* 
Mpasato  fkoat  ttn  laad  la  stripped 
from  it  so  as  to  render  it  unproduc- 
tive and  unfit  for '  the  use  to  which 
it  is  applied,  the  diminished  value 
of  the  land  will  be  the  only  adequate 
measure  of  damages.  WorraU  v. 
Munn.   53  N.   T.   185. 

67.  Mueller  v.  St.  Lonis,  etc.,  R. 
Co.,  31  Mqi  262:  Jones  v.  Qooday,  8 
n.  &  W^.  146,  151  Reprint  985;  Mann 
V.  R.  Co.,  2   OntWR  361. 

[aj     AwHtoaHoa    of    wil»— Where 


unlawful  excavation  or  removal  of  soil  from  real 
estate  is  ordinarily  held  to  be  the  diminution  in 
value  of  the  land,**  although  some  courts  have  held 
that  the  real  measure  is  the  value  of  the  soil 
removed,*^  or  the  cost  of  restoring  the  land  to  its 
former  condition.** 

[f  193]  fl.  Pattiin  and  Meadow  Land.  Where 
an  injury  to  pasture  or  meadow  land  results  in 
the  destruction  of  the  grass  or  hay  thereon,  con- 
sidered as  a  crop,  the  measure  of  damages  is 
the  value  of  such  crop  at  the  time  and  place  of 
destmetion.**  Where  the  injury  also  results  in  an 
injury  to  the  land  itself,  as  by  the  destruction  of 
the  turf  or  grass  roots,  plaintiff  is  entitled  to  a 
further  recovery,  which  by  some  authorities  is  meas- 
ured by  the  diminution  of  the  value  of  the  land,"* 
or,  which  is  practically  equivalent,  such  amount  as 


the  purchaser  of  one  of  two  adjoin- 
ing lots  went  upo'n  the  other  lot  and 
took  sand  therefrom  with  the  consent 
of  the  vendor,  both  supposing  that  it 
was  on  the  lot  purchased,  the  meas- 
ure of  damages  is  not  the  damage  to 
the  lot  by  the  excavation,  or  what 
it  would  cost  to  fill  it  up,  but  the 
value  of  the  sand  converted.  Merrt- 
wether  v.  Bell,  68  SW  987,  22  Kylj 
844. 

68.  St.  Louis  Manganese  Co.  v. 
Miller,  (Ark.)  11  SW  958;  Walters  v. 
Chamberlln,  65  Mich.  833,  32  NW 
440. 

69.  Ida. — Risse  V.  Collins,  12  Ida. 
689,  87  P  1006. 

Ind. — Terre  HaUte,  etc.,  R.  Co.  v. 
Walsh,    11    Ind.  A.   13,   38    NE   534. 

Iowa. — Krejci  v.  Chicago,  etc..  R. 
Co.,  117  Iowa  344,  90  NW  708;  Brad- 
ley V.  Iowa  Cent.  R,  Co.,  Ill  Iowa 
562,   82   NW  996. 

Kan. — HilUgoBS  v.  Missouri,  etc.,  R. 
Co.,    84    Kan.    372,    114    P    383. 

Mo. — Jones  v.  Chicago,  etc,  R.  Co., 
189  Mo.  A.  6,  176  SW  465;  Miller  v. 
Kansas  City  Southern  R.  Co.,  180  Mo. 
A.  501,  156  8<V  469;  Steckman  v. 
Qulncy,  etc.,  R.  Co.,  178  Mo.  A.  375, 
165  SW  1122;  Carter  v.  Wabash  R. 
Co.,  128  Mo.  A.  57,  106  SW  611;  But- 
tles v.  Chicago,  etc.,  R.  Co.,  43  Mo.  A. 
280. 

N.  T. — Richardson  v.  Northrup,  66 
Barb.  86. 

Okl. — WlchiU  Falls,  etc.,  R.  Cte.  ▼. 
Gant,  166  F  672. 

Tex.— Missouri,  etc,  B.  Co.  v.  Ma- 
lone,  69  Tex.  Civ.  A.  254,  126  SW 
938;  Gulf  Pipe  Line  Co.  v.  Brymer, 
59  Tex.  Civ.  A.  40,  124  SW  1007; 
Tex.  Cent.  R.  Co.  v.  Quails,  58  Tex. 
Civ.  A.  120,  124  SW  140;  Missouri, 
etc.,  R.  Co.  V.  Couch,  (Civ.  A.)  122 
SW  67;  Texas,  etc.,  R.  Co.  v.  Prude, 
39  Tex.  Civ.  A.  144,  86  SW  1046;  Gal- 
veston, etc.,  R.  Co.  V.  Chittim,  31 
Tex.  Civ.  A.  40,  71  SW  294;  Texas, 
etc.,  R.  Co.  V.  nice,  24  Tex.  Civ.  A. 
374,  59  SW  833;  International,  etc., 
R.  Co.  V.  Mclver,  (Civ.  A.)  40  SW 
438;  Gulf,  etc.,  R.  Co.  v.  Kluge,  (A.) 
17  SW  944;  Texas,  etc.,  R.  Co.  v.  Er- 
vay,  3  Tex.  A.  Civ.  Ca.B.  |  47. 

UUh. — Cleary  v.  Shand,  48  Utah 
640,  161  P  453,  455  [cit  Cyc]. 

[a]  ApplloatlOBs  of  mtow— (1)  In 
an  action  against  a  railroad  company 
for  bitrning  plaintiff's  grass  evidence 
of  the  value  of  the  grass  for  grax- 
Ing  purposes  is  admissible.  Gal- 
veston, etc.,  R.  Co.  v.  Rheiner,  (Tex. 
Civ.  A.)  25  SW  971.  (2)  A  person 
peaceably  entered  on  premises,  the 
title  to  which  was  in  controversy  un- 
der a  bona  fide  claim  of  title,  and  cut 
and  removed  standing  grass  thereon. 
The  title  having  been  subsequently 
adjudged  against  him,  it  was  held, 
in  an  action  against  him  for  the  con- 
version of  the  hay,  that  the  proper 
measure  for  damages  was  the  value 
of  the  standing  grass  and  not  the 
value  of  the  hay  after  it  was  re- 
moved. Hlnman  v.  Heyderstadt,  32 
Minn.  250,  20  NW  166.  (3)  In  an 
action  against  a  railroad  company 
for  breach  of  Its  contract  to  rebuild 


a  right  of  way  fence  within  a  week, 
which  its  employees  destroyed  with. 
plaintifTs  consent,  plaintiff  could 
prove  that  the  crop  of  grass  for 
that  year  was  injured  by  cattle  be- 
cause of  defendant's  failure  to  re- 
build, as  well  as  any  other  injury  to 
the  meadow  or  soil.  Illinois  Cent. 
R.  Co.  v.  Doss,  137  Ky.  659,  128  SW 
349.  (4)  Where  grass  destroyed  by 
fire  from  defendant's  passing  locomo- 
tive was  especially  valuable  at  the 
time  for  graslng  cattle,  and  there 
was  no  evidence  of  the  market  value 
of  the  grass,  the  Jury  should  consid- 
er its  value  for  the  purposes  of  its 
use  to  plaintiff  at  the  time  of  the  fire. 
San  Antonio,  etc..  R.  Co.  v.  Stone,(Tex. 
Civ.  A.)  60  SW  461.  (5)  The  meas- 
ure of  damages  for  burning  grass  i* 
Its  value  at  the  time  and  place  of 
burning,  and  such  value  cannot  be 
placed  on  the  value  of  hay  fed  to 
Stock  because  of  the  destruction  of 
the  grass.  Missouri,  etc.,  R.  Co.  v. 
C6uch,  (Tex.  Civ.  A)  122  SW  67. 
(6)  Where  grass  or  meadow  has 
been  eaten,  injured,  or  destroyed,  its 
value  for  hay  or  grasing  purposes, 
may  be  shown,  and,  if  the  roots  hav» 
been  destroyed,  the  cost  of  reseed- 
ing  and  restoring  the  field  or  mead-- 
ow  and  the  loss  of  the  hay  or  pas- 
ture sustained  in  the  meantime. 
Cleary  ▼.  Shand,  48  Utah  640,  161  P 
453. 

Maaaai*  of  aamaCM  fe*  iajair  t» 
erop  see  supra  {  190. 

70.  Terre  Haute,  etc,  R.  Co.  v. 
Walsh,  11  Ind.  A.  13,  38  NE  634;  Ft. 
Worth,  etc,  R.  Co.  v.  Wallace,  74 
Tex.  581,  12  SW  227;  Ft.  Worth,  etc. 
R.  Co.  v.  Hogsett,  67  Tex.  685,  4  SW 
366;  Galveston,  etc.,  R.  Co.  v.  Sey- 
mour, 63  Tex.  345,  Gulf:  etc.,  R.  Co.  v. 
Helsley,  62  Tex.  593;  Ft.  Worth,  etc,. 
R.  Co.  V.  Hapgood,  (Tex.  Civ.  A.)  201 
SW  1040;  Ft.  Worth,  etc.,  R.  Co.  v. 
Firestone;  (Tex.  Civ.  A)  173  SW  919; 
St.  LAuis  Southwestern  R.  Co.  v.  An- 
derson, (Tex.  Civ.  A.X  173  SW  908; 
Trinity,  etc.,  R.  Co.  v.  Gregory,  (Tex. 
Civ.  A.)  142  SW  656;  Trinity,  etc, 
R.  Co.  v.  Gregory,  (Tex.  Civ.  A.)  142 
SW  658;  Missouri,  etc.,  R.  Co.  v.  Ma- 
lone,  69  Tex.  Civ.  A.  254,  126  SW 
936;  Gulf  Pipe  Line  Co.  v.  Brymer.  59 
Tex.  Civ.  A.  40,  124  SW  1007;  Texas- 
Cent.  R.  Co.  V.  Quails,  58  Tex.  Civ. 
A.  120,  124  SW  140;  Missouri,  etc..  R. 
Co.  V.  Neiser,  54  Tex.  Civ.  A.  460,  118 
SW  166;  Texas,  etc.,  R,  Co.  v.  Prude., 
39  Tex.  Civ.  A.  144.  86  SW  1046; 
Jackson  v.  Missouri,  etc,  R.  Co.,. 
(Tex.  Civ.  A.)  78  SW  724 ;  Galveston, 
etc.,  R.  Co.  V.  Chittim,  31  Tex.  Civ.  A. 
40,  71  SW  294;  Texas,  etc.,  R.  Co.  v. 
Rice,  24  Tex.  Civ.  A.  374,  59  SW  833; 
Gulf,  etc.  R.  Co.  V.  Jagoe,  (Tex.  Civ. 
A.)  32  SW  717;  Missouri,  etc,  R.  Co. 
V.  Goode.  7  Tex.  Civ.  A.  246,  26  SW 
441;  Missouri,  etc.,  R.  Co.  v.  Pflu- 
ger,  (Tex.  Civ.  A.)  25  SW  792;  Tex- 
as, etc.,  R.  Co.  V.  Land,  3  Tex.  A.  Civ. 
Cas.  {  50;  Missouri  Pac  Co.  v.  Rabb. 
3  Tex.  A.  Clv..C^s.  {  37;  Missouri 
Pac  R.  Co.  V.  Patterson,  2  Tex.  A> 
Civ.  Cas.  i  808;  Texas,  etc.,  R.  Co. 
V.  Tlpplt,  2  Tex.  A.  Civ.  Cos.  I  807; 
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will  compensate  for  the  injuiy  done  to  the  toif  and 
roots,  taking  into  consideration  the  purposes  to 
which  the  owner  was  appropriating  or  desired  to 
approi>riate  the  land  or  to  which  it  was  adapted.'^ 
By  other  authorities  this  further  recovery  is  meas- 
ured by  the  cost  of  restoration  together  with  the 
rental  value  of  the  land  during  the  time  required.'" 
In  some  jurisdictions,  in  case  of  partial  destruction 
of  meadow  or  grass  land,  the  measure  is  the  dif- 
ference between  the  value  immediately  before  and 
immediately  after.'"  Li  any  case  the  landowner 
may  recover  whatever  damages  have  naturally  and 
proximately  resulted  from  the  injury.'* 

[i  194]     (c)     Character  of  Claimant's  Interest. 
The  measure  of  damages  for  injuries  to  property 


may  vary  aecordi^  to  the  nature  of  the  claimant's 
right."  The  owner  of  the  freehold  may  recover  for 
a  permanent  injury,'"  but.  one  having  merely  a 
possessory  right  is  limited  to  a  recovery  for  the 
injury  to  his  use  and  eajo3rment." 

[i  195]  4.  Measure  of  Particular  Elements — a. 
Loss  of  Time  and  Earnings.  Compensation  for  the 
loss  of  time  resulting  from  a  personal  injury  is  to 
be  measured  by  the  amount  of  money  which  the 
injured  man  might  reasonably  have  earaed  in  the 
same  time  by  the  pursuit  of  his  ordinary  occupa- 
tion,'^ which  may  be  ascertained  from  a  considera- 
tion 'of  the  wages  actually  lost  by  him"  or  by  his 
average  earnings,*"  or  from  a  consideration  of  his 
general  qualities  and  his  qualifications  for  any  par- 


Cleary  v.  Shand,   48   Utah  640,  1«1  T 
463. 

[a]  XUnatntlon. — In  an  action  for 
the  burninK  of  grass,  and  Injury  to 
the  land  as  the  result  of  the  burning, 
the  measure  of  damages  for  the  in- 
Jury  to  the  land  is  the  difference  be- 
tween itB  value  before  the  fire,  exclu- 
sive of  the  value  of  the  grass,  and 
its  value  after  the  lire.  Trinity,  etc., 
R.  Co.  v.  Gregory,  (Tex.  Civ.  A.j  142 
SW  656;  International,  etc.,  R.  Co.  v. 
Mclver,  (Tex.  Civ.  A.)  40  SW  448; 
Gulf,  etc.,  R.  Co.  V.  Hendricks,  (Tex. 
Civ.  A.)    25  SW  43$. 

[b]  AppUcatlOB  of  ml*.— Where 
plaintiff's  turf  was  injured  by  lire 
set  by  defendant's  locomotive,  plaln- 
tifTs'  measure  of  damages  was  the 
difference  in  value  of  the  land  imme- 
diately before  and  immediately  after 
the  Are,  not  considering  the  value  of 
the  grass,  and  the  market  Value  of 
the  grass,  if  ascertainable,  and.  if 
not,  its  value  for  hay  or  other  pur- 
poses. Texas,  etc.,  R.  Co.  v.  Prude, 
39  Tex.  Clv.  A.    144,   86   SW  1046. 

[c]  WlMr*  crops  of  alfalfa  ar* 
devtroyM  and  the  roots  thereof  are 
permanently  damaged,  the  measure 
of  recovery  is  the  damage  to  the 
crops  and  the  permanent  injury  to 
the  land  by  reason  of  the  destruction 
of  the  plant  itself.  Missouri,  etc., 
R.  Co.  v.  Malone,  59  Tex.  Civ.  A. 
254,  126  SW  936. 

71.  Norton  v.  Shields.  132  Fed. 
873  [aff  143  Fed.  802,  74  CCA  254]; 
Gulf,  etc.,  R.  Co.  V.  Jagoe,  (Tex.  Civ. 
A.)  32  SW  7T7.  See  Ft.  Worth,  etc., 
R.  Co.  V.  Hapgood.  (Tex.  Civ.  A.)  201 
SW  1040  (holding  that,  where  the 
grass  on  plaintlfrs  land  was  fired, 
plaintiff  is  entitled  to  recover  as 
damages  the  highest  market  value 
for  any  purpose  to  which  he  might 
wish  to  subject  the  land  or  the  grass, 
including  the  putpose  of  pasturage). 

78.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Gelvin,  238  Fed.  14,  151  CCA  90,  LRA 
1917C    983 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Wilson,  119  Ark.  143,  -171  SW  484; 
St.  Louis,  etc.,  R.  Co.  v.  Jones,  59 
Ark.    105,    26    SW   595. 

Ind. — Pittsburgh,  etc.,  R.  (3o.  v. 
Hixon,  110  Ind.   225;  11   NE  285. 

Iowa. — Black  v.  Minneapolis,  etc., 
R.  Co..  122  Iowa  32,  96  NW  984;  Krej- 
ci  v.  Chicago,  etc.,  R.  Co.,  117  Iowa 
844,  90  NW  70S;  Bradley  v.  Iowa 
Cent.  R.  Co.,  Ill  Iowa  562,  82  NW 
996;  Vermllya  v.  Chicago,  etc.,  R. 
Co.,  66  Iowa  606,  24  NW  234,  55  AmR 
279. 

Ky. — Illinois  Cent.  R.  Co.  v.  Doss, 
137  Ky.   659,   126   SW  349. 

Mo. — Jones  v.  Chicago,  etc.,  R.  Co., 
189  Mo.  A.  6.  176  SW  465;  Miller  v. 
Kansas  City  Southern  R.  Co.,  180  Mo. 
A.  BOl.  167  SW  469:  Crouch  v.  Kansas 
City  Southern  R.  Co.,  141  Mo.  A.  256, 
124  SW  1077;  Mattls  v.  St.  Louis,  etc., 
R.  Co.,  138  Mo.  A.   61,  119  SW  998. 

[a]  Application  of  ml*. — It  Is  er- 
roneous simply  to  instruct  the  Jury 
that  they  should  take  Into  considera- 
tion "the  condition  of  the  meadow 
as  it  was  before  the  flre,  and  also 
its  condition  after  the  flre,  as  shown 


by  the  evidence,  and  then  determine 
from  all  the  evidence  what  damage 
has  been  sustained  by  the  plaintiff." 
St.  Liouls,  etc.,  R.  Co.  v.  Jones,  69 
Ark.    105,    126    SW   E95. 

[b]  Donbla  danuifM^— The  allow- 
ance of  a  recovery  of  the  value  of 
the  unsevered  timothy  and  clover  as 
pasture,  and  also  of  the  amount  nec- 
essary to  place  the  meadow  In  its 
original  condition,  is  not  necessarily 
objectionable  as  a  doubling  of  dam- 
ages. Hayden  v.  Missouri,  etc,  R. 
Co.,    84  Kan.    376,   114   P   884. 

[c]  Tim*  for  r»s»«aing^— An  in- 
struction which  limits  the  time  for 
reseedlng  to  the  year  following  the 
date  of  the  Injury,  which  occurred 
in  the  middle  of  the  summer,  does 
not  unduly  extend  defendant's  lia- 
bility. Chicago,  etc.,  R.  Co.  v.  Gel- 
vin, 238  Fed.  14,  161  CXJA  90,  LRA 
1917C   983. 

[d]  m  XUaonzi  (l)  the  rule 
stated  in  the  text  is  Anally  adopted 
by  the  supreme  court.  Couch  v. 
Kansas  City  Southern  R.  Co.,  252 
Mo.  34,  158  SW  347,  46  LRANS  556. 
(2)  Prior  to  the  decision  by  the 
supreme  court  the  Kansas  City  court 
of  appeals  had  adhered  to  the  rule 
stated  In  the  text.  Adam  y.  Chicago, 
etc.,  R.  Co.,  139  Mo.  A.  203,  122  SW 
1136;  Doty  v.  Quincy,  etc.,  R.  Co.,  136 
Mo.  A.  254.  116  SW  1126;  Knight  v. 
Chicago,  etc.,  R.  Co.,  122  Mo.  A.  38, 
98  SW  81.  (3)  The  St.  Louis  court 
of  appeals,  however,  had  «.dheVed  to 
the  doctrine  that  the  measure  of 
damages  was  the  difference  in  the 
value  of  the  land.  Wiggins  v.  St. 
Louis,  etc.,  R.  Co.,  129  Mo.  A.  369, 
108  SW  574;  Carter  v.  Wabash  R.  Co., 
128  Mo.  A.  57,  106  SW  611;  Wiggins 
v.  St.  Louis,  etc.,  R.  Co.,  119  Mo.  A. 
492.   95   SW  311. 

73.  Pascal  v.  Chicago,  etc.,  R.  Co., 
160  Iowa  484,   141   NW  920. 

74.  Chicago,  etc.,  R.  Co.  v.  Word, 
(Tex.  Clv.  A.)   158  SW  5l>l. 

[a]  ApplioatloA  of  ml*. — The 
measure   of  damages   for   the   negll- 

?;ent  burning  of  grass  in  a  pasture 
ncludes,  not  only  the  value  of  the 
grass,  but  the  expense  of  feeding 
th«  cattle  which  had  been  pastured 
thereon  occasioned  by  the  loss  of  the 
grass.  Chicago,  etc.,  R.  Co.  v.  Word, 
(Tex.  Clv.  A.)   168  SW  561. 

76.       International  Agricultural 

Corp.  V.  Burton.  194  Ala.  108,  69  S 
417;  Sweeney  v.  Connaughton,  100  111. 
A.  79;  King  v.  Bangs,  120  Mass.  514; 
Seely  v.  Alden.  61  Pa.  302,  100  AmD 
643;  Clarke  v.  New  York,  etc.,  R.  Co., 
26  R.  I.  69,  58  A  245. 

"In  no  case  can  a  party  having  a 
special  or  qualified  interest  recover 
damages  beyond  the  extent  of  his 
Interest,  except  as  he  is  trustee,  and 
responsible  over  to  the  general  own- 
er." King  v.  Bangs,  120  Mas.?.  514, 
516. 

[a]  Applloatloaa  of  nil«.^(l)  In 
an  action  for  damages  to,  growing 
crops  by  fumes  from  a  fertilizer  fac- 
tory, it  was  error  to  refuse  to  In- 
struct that  plaintiff  could  not  re- 
cover for  the  share  of  the  crops  be- 
longing   to    her    croppers.      Interna- 


tional Agricultural  Corp.  v.  Burton, 
194  Ala.  108,  69  S  417.  (2)  Where 
plaintiff,  suing  for  the  value  of  tim- 
ber removed  from  land,  asserted  a 
claim  only  to  one  half  of  the  timber. 
It  w^  proper  to  limit  his  recovery 
to  that  proportion  of  the  value  of  the 
timber  removed.  Jonea  v.  Whitaker. 
141  Ky.  484,  133  SW  223. 

76.  Seely  v.  Alden,  61  Pa.  302,  100 
AmD    642. 

77.  Cleveland,  eta,  R.  Co.  y.  Bom, 
49  Ind.  A.  62,  96  NB  777;  Schlossberg 
V.  Brody,  216  N.  T.  579,  111  NE3  222 
[rev  160  App.  DIv.  161,  145  NTS  182]; 
Seely  v.  Alden,  61  Pa.  302,  100  AmD 
642;  Kllby  v.  Point  Grey,  24  B.  C. 
107,  11917]  2  WestWkly  208. 

78.  Goodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  1,  S6  A  191,  55  AmSR 
706. 

[a]  Partial  laeapaelty. — WTiere 
plaintiff  earned  so^e  money  after  the 
injury  the  measure  of  damages  for 
loss  of  time  is  the  difference  between 
what  he  earned  and  what  he  might 
have  earned.  Bradfleld  v.  Kansas 
City,  <Mo.  A.)  204  SW  819. 

79.  Braithwaite  v.  Hall,  168  Mass. 
38,  46  NB  398;  Goodhart  v.  Pennsyl- 
vania R.  Co.,  177  Pa.  1,  35  A  191,  55 
AmSR    705. 

SO.  Cal. — Bonneau'  v.  North  Shore 
R.  Co.,  152  Cal.  406,  93  P  106,  125 
AmSR  68. 

Conn. — Comstock  v.  Connecticut 
R.,  etc.,  Co.,  77  Conn.  65,  68  A   465. 

Ga. — Southwestern  R.  Co.  v.  Vel- 
llnes.   14  Ga.  A.   674,  82  SH  166. 

Ky. — Gregory  v.  Slaughter,  124 
Ky.  346,  99  SW  247,  30  KyL  500,  124 
AmSR  402.  8  LRANS  1228. 

Mass. — Braithwaite  v.  <  Hall,  168 
Mass.  38,  46  NE  398;  Murdock  v.  New 
York,  etc..  Despatch  Express  Co.,  167 
Mass.    549,    4«    NE    67. 

Mo. — Paul  'V.  Omaha,  etc.,  R.  Co., 
82  Mo.  A.  500. 

N.  T.->-Slmonln  v.  New  York,  etc., 
R.  Co.,  36  Hun  214;  Symons  y.  Met- 
ropolitan St.  R.  Co.,  27  Misc.  502. 
58    NYS    327. 

Okl. — Chicago,  etc.,  R.  Oo.  v. 
Stlbbs,    17  Okl.   97,   87   P  293. 

S.  D. — Olson  v.  Burlington,  etc., 
R.  Co.,   12   S.  D.  326,  81   NW  6i4. 

[a]  Zllnatratloaa^— (1)  A  teacher 
of  languages,  In  his  suit  for  an  in- 
Jury  caused  by  defendant's  negli- 
gence, rr,ay  show  on  the  question  of 
damages  the  number  of  his  pupils 
and  the  amount  of  his  earnings  in 
the  years  prior  to  the  accident. 
Simonin  v.  New  York,  etc.,  R.  Co., 
36  Hun  (N.  Y.)  214.  (2)  In  an  ac- 
tion for  injuries  to  an  insurance  so- 
licitor, the  fact  that  plaintiff's  re- 
muneration in  his  business  was  con- 
tingent, and  depended  on  the  num- 
ber of  risks  he  succeeded  in  writing 
during  the  year,  did  not  preclude 
an  allowance  for  loss  of  time  because 
of  his  injuries,  to  be  determined  on 
a  basis  of  hl.<!  average  earnings. 
Gregory  v.  Slaughter,  124  Ky.  345,  99 
SW  247.  30  KyL  500.  124  AmSR  402, 
8  LRANS  1228.  (3)  Where  a  brake- 
man,  after  an  injury,  ceased  to  work 
for  thirty-nine  days,  and  his  pay 
amounted     to    two    dollars    and     five 
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ticolar  business  in  which  he  may  be  engaged.*^ 
Henee  it  may  be  shown  what  plaintiff  was  earning 
at  the  time  of  the  injury,'*  or  what  he  commonly 
earned,"  or  what  was  his  net'  income  for  the  pre- 
^  ceding  year,**  or  the  value  of  his  time.*"  Likewise, 
where  plaintiff's  earnings  are  not  measured  by  a 
fi:ted  wage,  it  is  proper  to  show  the  business  in 
which  he  was  engaged  and  the  extent  and  amount 
of  his  ordinary  business,'*  or  its  average  profits," 


cents  for  every  one  hundred  miles 
which  he  tr&veled  na  brakeman,  and 
his  average  run  per  day  was  one 
hundred  and  thirty-six  mile's,  testi- 
mony as  to  the  number  of  days  that 
he  was  unable  to  work  was  admis- 
sible as  a  basis  for  determination  of 
the  datnages.  Olson  v.  Burlington, 
etc.,  R.  Co.,  12  S.  D.  326,  81  NW  634. 
81.  Comstock  V.  Connecticut  R., 
etc^Co.,  77  Conn.  65,  58  A  465;  Gray 
V.  Boston  El.  R.  Co.,  215  Mass.  143, 
102  NB  71;  Wood  v.  Chicago,  etc.,  R. 
Co.,    119   Mo.  A.  78,  95  SW  946. 

[a]  lUiutzatlOBa, — (1)  A  passen- 
ger was  properly  permitted  to  show 
the  extent  of  his  studies  in  a  spe- 
cial deitartment  of  learning,  as  bear- 
ing on  the  value  of  his  time  lost  be- 
cause of  personal  injuries.  Gray  v. 
Boston  El.  R.  Co.,  216  Mass.  143,  102 
NE  71.  (2)  Where  it  appeared  that 
plalntlft  was  a  farmer  owning  forty 
acres  of  laind,  that  before  the  injury 
he  did  usual  farm  work,  and  that  he 
gathered  corn,  hauled  wood,  and  fed 
stock,  and  was  a  good  workman,  al- 
though there  was  no  direct  evidence 
as  to  what  his  general  -  work  was 
worth,  an  instruction  authorising  the 
Jury  to  allow  plalntlfC  f6r  any  time 
he  had  been  Incapacitated  from  work- 
ing at  his  usual  avocation  for  a  live- 
lihood, was  proper.  Wood  v.  Chi- 
cago, etc.,  R.  Co.,  119  Mo.  A.  78,  95 
SW    946. 

[b]  AppUoAtloiia  of  ml*. — (1)  In 
an  action  for  injuries  to  a  university 
professol*,  an  instruction  that  the 
jury,  in  determining  the  amount  of 
plaintiff's  damages,  might  consider 
the  amount  of  lus  average  earnings, 
his  professional  reputation,  and  his 
special  attainments  In  his  profes- 
sion, was  proper.  Gray  v.  Boston 
Bl.  R.  Co.,  215  Mass.  143,  102  NB  71. 
(2)  In  an  action  for  injuries  to  a 
passenger,  evidence  that  at  the  time 
of  the  accident  In  June  the  passenger 
was  under  a  contract  to  teach  in  a 
business  college  for  a  year  from  the 
following  September  at  a  specified 
annual  salary,  was  admissible  to 
■how  the  value  of  her  time,  al- 
though she  had  canceled  the  con- 
tract after  the  Injury,  because  of  the 
belief  that  she  could  not  perform 
It.  Parker  v.  Boston,  etc.,  R.  Co.,  84 
Vt.  329.  79  A  865. 

aa.  Ala. — ^Western  R.  Co.  v.  Wal- 
lace, 170  Ala.  584,  64  S  533;  Alabama 
Great  Southern  R.  Co.  v.  EVazler.  93 
Ala.  45,  9  S   303,   30  AmSR  28. 

Ga. — Broyles  v.  Prlsook,  97  Ga. 
643,  25  SB  389;  Western,  etc.,  R.  Co. 
V.  Sellers,   15  Qa.   A.  369,  83   SB  445. 

111. — Wilson  v.  Chicago  City  R.  Co., 
154  ni.  A.  632;  Elgin  v.  Anderson,  89 
111.  A.    527. 

Ind. — Newcastle  v.  Grubbs,  86  NE 
757. 

Iowa. — ^Tullls  V.  McClary,  128  Iowa 
493,  104  NW  506. 

Ky. — Louisville,  etc.,.  R.  Co-  v.  Tur- 
ner.  12  KyL,  606. 

Mass. — O'Brien  v.  Look,  171  Mass. 
36.   50   NH   458. 

Mo. — Haas  v.  St.  Louis,  etc.,  R. 
Co.,   128   Mo.  A.   79,   106   SW  699. 

N.  C. — ^Wllkle  V.  Raleigh,  etc.,  R. 
Co..  127  N.  C.  203,  37  SB  204. 

Pa. — McCarthy  v.  Philadelphia, 
etc.,  R.  Co.,   211  Pa.  193.  60  A  778. 

Vt.— Lewis  V.  Crane,  78  Vt.  216,  62 
A  60;  Bagley  v.  Mason,  69  Vt.  176,  87 
A   287. 

[a]  Applloathm  of  mle^-Where 
it  appeared  that  plaintiff  was  en- 
gaged In  overseeing  his  farm  and 
the  labor  thereon,  and  the  exact 
value    of    his    time   lost    by    his    in- 


juries was  not  clearly  shown,  it  was 
proper  to  leave  the  amount  of  com- 
pensation therefor  to  the  "sound  dis- 
cretion of  the  jury,  under  the  evi- 
dence." Rogan  V.  Montana  Cent.  R. 
Co.,    20   Mont.   503,  ,62  P  206. 

83.  Cal. — Grosse  v.  Peterson,  30 
Cal.    A.    482,    158    P   511. 

Mich.— Sias  v.  Reed  City,  103  Mich. 
312.  61  NW  502;  Van  Dusen  v.  Le- 
telller,  78  Mich.  492,  44  NW  572. 

Nebr.— Carlile  v.  BenUey,  81  Nebr. 
715.    116    NW   772. 

N.  Y.— Kessel  v.  Butler.  53  N.  T. 
612;  Tanzer  v.  New  York  City  R. 
Co.,    46    Misc.    86,    91    NYS    334. 

Vt.— Lewis  V.  Crane,  78  Vt.  216,  62 
A   60. 

84.  Bscher  v.  Carroll  County,  146 
Iowa  738,  125  NW  810:  Grant  v. 
Brooklyn,   41  Barb.    (N.  Y.)    381,   385. 

"Indeed  where  the  damages  are 
for  the  loss  of  services,  I  see  no 
evidence  so  unobjectionable  aiid  so 
reliable  as  th^t  which  shows  how 
much  the  party  was  earning  from 
his  business,  or  realizing  from  fixed 
wages,  at  the  tlipe  to  which  the  loss 
refers."      Grant    v.    Brooklyn,    supra. 

SS.  Barnes  v.  Danville  St.  R.,  etc, 
Co.,  235  111.  666,  85  NB  921,  126  AmSR 
237;  Baxter  v.  Chicago,  etc.,  R.  Co., 
87  Iowa  488,  64  NW  350;  Gray  v. 
Boston  EH.  R.  Co.,  215  Mass.  148,  102 
NB  71;  Ft.  Worth,  etc.,  R.  Co.  v. 
Measles,  81  Tex.  474,  17  SW  124; 
Dallas  V.  Muncton,  87  Tex.  Civ.  A. 
112.  83  SW  431;  Gulf,  etc.,  R.  Co. 
V.  Bell,  24  Tex.  Civ.  A.  579,  58  SW  614. 
'  [a]  ZUoatmtloiia. — (1)  Where, 
In  an  action  for  personal  Injuries, 
plaintiff  testified  that  he  was  a 
teacher  and  civil  engineer,  he  was 
entitled  to  testify  concerning  the 
reasonable  worth  of  his  services  in 
the  market  as  applied  to  such  voca- 
tion. Lake  Shore,  etc.,  R.  Co.  v. 
Teeters.  166  Ind.  335,  77  NB  699,  5 
LRANS  425  [aff  (A.)  74  NB  1014]. 
(2)  In  an  action  for  injuries  to  a 
university  professor,  evidence  that 
he  was  prevented  from  performing 
a  contract  to  write  certain  articles 
during  the  summer  vacation  by  rea- 
son of  his  Injury  was  admissible  on 
the  •  value  of  his  lost  time.  Gray 
v.  Boston  Bl.  R.  Co.,  215  Mass.  143, 
102    NE   71. 

86.  U.  S. — ^\\ade  v.  Leroy,  20 
How.  34,  15  L.  ed.  813;  Nebraska  City 
v.  Campbell,  2  Black  590,  17  L.  ed. 
271;  Illinois  Cent.  R.  Co.  v.  Davidson, 
76  Fed.  517,  22  CCA  306. 

Colo. — Union  Depot,  etc.,  Co.  v. 
Londoner,  50  Colo.  22,  114  P  316.  33 
LRANS  433;  Rio  Grande  Western  R. 
Co.  V.  Rubensteln,  5  Colo.  A.  121,  38 
P  76. 

D.  C. — Pplndle  V.  Campbell,  18  D. 
C.    698. 

Oa. — Southwestern  R.  Co.  v.  Vel- 
lines.  14  Ga.  A.  674,  «87,  82  SE  166 
[quot    Cyc]. 

Ind.— Elkhart  v.  Rltter,  66  Ind.  186. 

Iowa. — Bscher  v.  Carroll  County, 
146    Iowa   738,    125    NW   810. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
V.  Martin,  41  Mich.  667,  3  NW  173; 
Welch   V.  Ware,   32  Mich.  77. 

N.  H.— Taylor  v.  Dustln,  43  N.  H. 
493. 

N.  J.— Schwartz  v.  North  Jersey 
St.  R  Co.  (Sup.),  49  A  676;  New  Jer- 
sey Express  Co.  v.  Nichols,  33  N.  J.  L. 
434.  97  AmD  722. 

N.  Y. — Nash  V.  Sharps,  19  Hun 
365;  Lynch  v.  Brooklyn  City  R.  Co.. 
5  Sllv.  Sup.  361,  5  NYS  311  [aff  123 
N,  Y.  667  mem,  25  NE  955  mem]; 
Clifford  v.  Dam.  44  N.  Y.  Super.  391 
taff  81   N.   T.   62);   Corrigan   v.   Dry 


together  with  the  particular  part  of  the  business 
transacted  by  him,''  as  well  as  the  compensation 
usually  paid  to  persons  doing  such  business  for 
others,"  and  where  plaintiff  is  engaged  in  the  prac- , 
tice  of  a  profession,  the  extent  and  amount  of  his 
ordinary  practice,*"  and  his  earnings  therefrom.'* 
It  is  not  proper,  however,  to  take  as  the  standard 
the  market  value  of  the  average  wages  of  a  man 
of  plaintiff's  average  capacity  working  in  the  same 


Dock,  eta,  R.  Co.,  14  Daly  120: 
Wynne  v.  Atlantic  Ave.  R  Co.,  14 
Misc.  394,  36  NYS  1034  [aff  166  N.  Y. 
702  mem,  51  NB  1094  mem];  Griffith 
v.  Utica,  etc-.,  R.  Co.,  17  NYS  692 
[aff  137  N.  Y.  666  mem,  33  NE  339  > 
mem];  Lincoln  v.  Saratoga,  etc.,  R. 
Co.,  23  Wend.  426. 

Pa. — Hanover  R.  Co.  v.  Cqyle;  65 
Pa.    396. 

R.  I. — Simmons  v.  Brown,  6  R.  1. 
299,   73   AmD   66. 

Wis. — Luck  v.  Rlpon,  62  Wis.  196, 
8  NW  815;  Kinney  v.  Crocker,  18  Wis. 
74. 

87.  Ga. — Southwestern  R.  Co.  v. 
Vellines,  14  Ga.  A.  674,  687,  82  SB 
166    [quot    Cyc]. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
Schelnkoenig,    62   Kan.    67,    61    P   414. 

N.  J. — ^New  Jersey  Express  Co.  v. 
Nichols,  32  N.  J.  L.  166  [aff  33  N.  J. 
L.   434,   97  AmD   722). 

N.  Y. — Markowltz  V.  Metropolitan 
St.  R  Co.,   31  Misc.  175,  63  NYS  961. 

Pa. — Hanover  R  Co.  v.  Coyle,  65 
Pa.   396. 

But  compare  Alabama  City,  etc., 
R.  Co.  v.  Lee,  (Ala.)  76  S  908  (where 
plaintiff  was  allowed  to  state  "I 
have  made  In  the  sawmill  business 
as  high  as  $100  per  month"  In  an- 
swer to  a  question  as  to  his  earn- 
ings before  his  injury,  and  the  court 
held  that,  if  the  witness  Intended  to 
state  that  his  business  yielded  him 
in  profits  one  hundred  dollars  a 
month,  his  answer  was  irrelevant  to 
the  Inquiry  as  to  his  damage  from 
loss  of  time;  but  that  since  plaintiff 
had  stated  that  he  was  a  "sawmill 
man,"  the  natural  Import  of  the 
question  and  answer  Included  only 
personal  earnings  as  wages  or  sal- 
ary). 

8ft  Masterton  v.  Mt  Vernon,  68 
N.  Y.  391;  Wynne  v.  Atlantic  Ave. 
R.  Co.,  14  Misc.  394,  35  NYS  1034 
[aff  156  N.  Y.  702  mem,  51  NE  1094 
mem];  Lincoln  v.  Saratoga,  etc.,  R. 
Co..    23    Wend.    (N.    Y.)    425. 

89.  Harmon  v.  Old  Colony  R.  Co., 
168  Mass.  377,  47  NE  100;  Masterton 
V.  Mt.  Vernon,  58  N.  Y.  391;  Wynne 
v.  Atlantic  Ave.  R.  Co.,  14  Misc.  394, 
35  NYS  1034  [aff  156  N.  Y.  702  mem, 
61  NB  1094  mem]. 

[a]  ZUnstratioiu — Where  plain- 
tiff's services  had  a  market  value  in 
the  business  in  which  she  was  en- 
gaged, such  market  value  might  be 
proved  before  the  Jury  as  a  fact 
which  they  might  consider  In  deter- 
mining the  amount  of  damages  to  be 
awarded  to  her,  although  she  had 
never  actually  worked  for  others, 
but  was  engaged  in  business  on  her 
own  account.  Harmon  v.' Old  Colony 
R.  Co.,  168  Mass.  377,  47  NB  100. 

ga  Nebraska  City  v.  Campbell,  2 
Black    (U.    S.)    690,    17    L.    ed.    271. 

91.  'Me— Holmes  v.  Halde,  74  Me. 
28,  43  AmR  587. 

Minn. — Collins  v.  Dodge,  87  Minn. 
503,    36    NW   368. 

Mo. — Sluder  v.  St.  Louis  Transit 
Co.,  189  Mo.  107,  88  SW  648,  5  LRANS 
186. 

N.  J. — New  Jersey  Express  Co.  v. 
Nichols,  33  N.  J.  L.  434.  97  AmD  722. 

N.  Y. — Nash  v.  Sharps,  19  Hun 
365;  (Clifford  v.  Dam,  44  N.  Y.  Super. 
391    [aff    81    N.    Y.    521. 

[a]  Pnwtioliir  wttbout  dlplom* 
or  lio*iis«.^(l)  Where  a  physician 
was  receiving  a  certain  amount  for 
his  services,  that  was  the  measure 
of  the  value  of  his  capacity  to  ren- 
der them,  and  might  be  fairly  con- 
sidered as  evidence  tending  to  show 
that  he  would  receive  similar  com- 
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employment,*^  nor  is  it  proper  to  consider  what 
plaintiff  might  have  earned  had  he  gone 'to  another 
city,"  nor  the  opinions  of  witnesses  as  to  what 
plaintiff  might  be  capable  of  earning  in  vocations 
in  which  he  had  never  been  employed.''*  There  is 
no  distinction  between  loss  of  earnings  and  loss  of 
time  as  to  the  necessity  of  proof  of  their  value;** 
in  either  case  such  proof  is  ordinarily  essential  to 
support  a  recovery.**  But  where  plaintiff  is  en- 
gaged in  such  a  business  that  there  is  no  rule  by 
which  the  value  of  the  time  lost  from  it  may  be 
well  ascertained,  the  jury  may  in  their  discretion, 
from  all  of  the  facts  -before  them,  award  an  amount 
snfiBeient  as  reasonable  compensation  for  the  time 


lost,*^  and  a  similar  rule,  it  seems,  will  apply  in  a 
case,  where  plaintiff  loses  time  as  a'  result  of  his 
injuries,  but  is  unable  to  prove  its  value  because 
he  was  not  at  the  time  of  the  injury  engaged  in 
any  service  or  business.** 

Profits.  Plaintiff's  income,  as  derived  from  a' 
business  which  is  conducted  with  little  or  no  capital 
but  is  entirely  or  almost  entirely  dependent  upon 
plaintiff's  personal  labor,  may  be  considered  as 
affording'  a  measure  of  damages  for  loss  of  time,** 
but  conjectural  profits  which  might  have  been  de- 
rived by  plaintiff  had  be  been  able  to  devote  his 
time  to  a  business  in  which  he  is  associated  'with, 


pensatlon  In  the  future,  even  thouKh 
It  was  shown  at  the  trial  that  he 
had  no  diploma  for  the  practice  of 
his  profession.  Holmes  v.  Halde,  74 
lie.  28,  43  AmR  567.  See  McNamara 
V.  Cllntonvine,  62  Wis.  207.  22  NW 
472,  61  AmR  722  (to  same  effect). 
(2)  A  similar  holdlngi  has  been  made 
as  to  a  mld-nrlfe  without  a  diploma 
or  license.  Luck  v.  Rlpon,  52  "Wis. 
196,    g   NW   815. 

89.  Bralthwatte  v.  Hall,  168  Mass. 
S8,  46  NB  398.  See  Davis  v.  Korn- 
man,  141  Ala.  479,  37  8  789  (holding 
that  wacres  of  others  In  the  same  mill 
«ould  not  be  considered). 

[a]  JLVvUoa*IOB  at  ralsw— In  an 
action  for  damages  for  loss  of  time 
by  an  attorney,  consequent  upon  a 
delay,  the  result  of  the  neallirence 
of  the  carrier  transporting  him,  the 
proper  measure  of  damages  Is  as- 
certainable with  reference  to  the 
«amlnKs  of  plaintiff  before  or  after 
the  breach  or  delay,  and  not  by  evl- 
-dence  in  general  as  to  the  value  of 
the  time  of  practicing  attorneys. 
Turner  v.  Great  Northern  R.  Co.,  15 
'Wash.    213,    46    F   243,    65   AmSR    883. 

93L  Omaha,  etc.,  R.  Co.  v.  Ryburn, 
«0    Nebr.    87.    68    i^m   541. 

M.  Atlantic,  etc.,  R.  Co.  v.  New- 
ton. 85  Ga.  617.  11  SE  776:  Atchison, 
«tc.,  R.  Co.  y.  Chance,  57  Kan.  40, 
46    P   60. 

9B.  Slaughter  t.  Metropolitan  St. 
R.  Co.,  116  Mo.  269,  23  SW  760; 
Stoetsle  T.  Sweringen,  96  Mo.  A,  692, 
70    SW    911. 

86.  IJ.  8. — ^Pennsylvania  <3o.  v. 
Scofleld.  121  Fed.   814.  58  CCA  176. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
'Colbert,  67  S  513;  Birmingham  R., 
«tc.,  Co.  v.  Simpson,  190  Ala.  138,  67 
8    886. 

Colo. — Diamond  Rubber  Co.  v.  Har- 
ryman,  41  Colo.  416,  92  P  922;  Boul- 
der V.  Stewardaon,  26  C^olo.  A.  290, 
143  P  820. 

Conn. — Farrlngton  v.  Cheponls,  82 
Conn.  258,  73  A  189;  Smith  V.  Whit- 
tlesey, 79  Conn.  189,  63  A  1086,  7  Ann 
Cas   114. 

111. — Hatcher  v.  Qulncy  Horse  R., 
«tc.,  Co.,  181  111.  A.  ao;  Krakowski 
V.  Aurora,  etc.,  R.  Co.,  167  111.  A.  469. 
See  Isblts  V.  Chicago  City  R.  Co., 
192  111.  A.  487. 

Iowa. — Winter  v.  Central  Iowa  R. 
■Co.,  74  Iowa  448.  38  NW  154;  Kendall 
v.  Albla,   73   Iowa  241.  34  NW  833. 

Minn. — Anderson  v.  Young,  98 
Minn.   355,  108  NW  298. 

Mo. — Slaughter  v.  Metropolitan  St. 
R.  Co.,  116  Mo.  269,  23  SW  760; 
-Campbell  v.  Chillicothe,  175  Mo.  A. 
436,  162  SW  309;  Ingles  v.  Metropoli- 
tan St.  R.  Co.,  145  Mo.  A.  241,  129 
SW  493;  Panos  v.  American  Car,  etc., 
Co.,  (A.)  126  SW  816;  Moellman  v. 
-Qiei-Henselmerer  Lumber  Co.,  134 
"Ho.  A.  485.  114  SW  1023;  Zongker  v. 
People's  Union  Mercantile  Co.,  110 
Mo.  A.  382.  86  SW  486;  Shanahan  v. 
Transit  Co.,  109  Mo.  A.  228,  83  SW 
783:  Stoetsle  v.  Sweringen,  96  Mo. 
A.  592,  70  SW  911;  O'Brien  v.  Loo- 
mls,  43  Mo.  A.  29.  But  see  Loe  v. 
'Chicago,  etc.,  R.  Co.,  57  Mo.  A.  350 
(holding  that,  where  the  injured  per- 
son  is   a   common   laborer,    the   Jury 


may  be  presumed  to  be  reasonably 
familiar  with  the  value  of  sucti 
services,  and  a  failure  to  introduce 
evidence  thereof  is  not  fatal). 

Nebr. — Carllle  v.  Bentley,  81  Nebr. 
715,    116    NW    772. 

N.  T. — Staal  v.  Grand  St.,  etc.,  R. 
Co.,  107  N.  T.  625,  13  NE:.624  (hold- 
ing that  ,where  the  evidence  merely 
established  the  fact  that  before  the 
injury  plaintiff  was  "healthy"  nomi- 
nal damages  only  could  be  awarded 
for  the  loss  of  time);  Leeds  v.  Met- 
ropolitan Gaslight  Co.,  90  N.  T.  26; 
Kies  v.  BInghamton  R.  C!o.,  177  App. 
DIv.  242,  163  NYS  736;  Orsor  v.  Met- 
ropolitan Cross  Town  R.  Co.,  78  Hun 
169,  28  NYS  966;  Wood  v.  Water- 
town,  58  Hun  298,  11  NTS  864;  Klein 
v.  Second  Ave.  R.  Co.,  54  N.  T.  Super. 
164.  But  see  Feinstein  y.  Jacobs,  16 
Misc.  474,  37  NYS  346  (holding  that, 
in  an  action  by  a  peddler  for  person- 
al injuries,  the  Jury  micht,  relying 
on  their  own  knowledge  and  experi- 
ence, fix  the  damages  sustained  for 
loss  of  wages,  although  no  actual 
sum  was  flxed  by  plaintiff).  Contra 
Ward  V.  Vanderbllt  4  Abb.  Dec.  521, 
1  Keyes  70,  34  HowPr  144  [aff  29 
Barb.  491]  (holding  that  the  fact  that 
there  was  no  evidence  of  the  value 
of  plaintiff's  time  did  not  preclude 
the  Jury  from  giving  him  such  com- 
pensation therefor  as  they  deemed 
reasonable). 

8.  D. — Strait  v.  Eureka,  17  S.  D. 
326,  96  NW  695. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  38  Tex.  Civ.  A.  822, 
86  SW  476;  Texas,  etc.,  R.  Co.  v. 
Bigham,  ((ilv.  A.)  30  SW  264; 
Campbell  v.  Alston,  (Civ.  A'.)  23  SW 
33;  Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry,  17  SW  621. 

But  see  Melone  v.  Sierra  R.  Co., 
151  Cal.  113,  91  P  622  (holding  posi- 
tive testimony  as  to  earnings  unnec- 
essary). 

[a]  Applloation  of  xsla. — (1)  Bvt- 
dence  of  the  proper  value  of  an  In- 
fant's services  from  the  time  of  his 
injury  to  his  majority  must  be  of- 
fered to  authorize  a  recovery  there- 
for. Dunn  V.  C^ss  Ave.,  etc.,  R.  Co., 
21  Mo.  A.  188  [aff  98  Mo.  652,  11  SW 
1009].  (2)  Admission  of  evidence  of 
the  gross  receipts  of  plaintiff's  busi- 
ness to  show  Jamages  without  de- 
ducting necessary  costs  and  ex- 
penses is  no  proof  as  to  the  loss  of 
earnings  by  reason  of  injuries  to 
him,  and  is  ground  for  reversal.  Ho- 
bel  v.  Mahoning,  etc.,  R.,  etc..  Co., 
229  Pa.  507,  79  A  119.  (3)  Where 
there  Is  no  evidence  of  the  salary  or 
wages  of  plaintiff  he  can  recover  only 
nominal  damages  for  loss  of  time. 
Baker  v.  Manhattan  R.  Co.,  118  N.  T. 
533,  23  NE  886. 

[b]  BvldsBca  held  aattataBt  to 
go  to  Jury.  Sloan  v.  F.  W.  Wool- 
worth  Co..  193  111.  A.  620;  Campbell 
V.  Chillicothe,  175  Mo.  A.  43,6,  162  SW 
309;  Porter  v.  United  R.  Co.,  186  Mo. 
A.  619,  148  SW  162;  Smith  v.  St. 
Louis  Transit  Co.,  133  Mo.  A.  202, 
113  SW  216;  Zongker  v.  People's 
Union  Mercantile  Co.,  110  Mo.  A. 
382.  86  SW  486;  Robinson  v.  St. 
Louis,   etc..   R.   Co.,   103   Mo.  A.   110, 


77  SW   493;   HcNaughton   v.   Hetro- 

SoUtan  St.  R.  Co.,  22  Misc.  700,  49 
fYS  1102;  Houston  Belt,  etc..  R.  Co. 
v.  Jobansen,  107  Tex.  336,  179  SW 
863  [aff  (Civ.  A.)  143  SW  1186]; 
Eureka  Ice  Co.  v.  Buckloo,  (Tex. 
Civ.  A.)  188  SW  610;  Galveston  City 
R.  Co.  V.  Chapman,  35  Tex.  C^v.  A. 
551.  80  SW  856;  Texas,  etc..  R.  Co.  v. 
McDowell,  40  Tex.  Civ.  A.  28,  88  SW 
415. 

[c]  Bvldaaos  li«M  Insnfflnlsat. — 
Flfntjer  v.  Kansas  Cliy,  (Mo.  A.)  204 
SW  961;  Impkamp  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  665,  84  SW  119; 
Grady  v.  St.  Louis  -Transit  Co.,  101 
Mo.  A.  212,  76  SW  673;  Friedman  v. 
Brooklyn  Heights  R.  Co..  52  Misc.  477, 
102  NYS  525;  Houston,  etc.,  R.  Co.  v. 
Reasonover,  36  Tex.  Civ.  A.  274,  81 
SW  329;  Beaulac  v.  Roble,  (Vt.)  108 
A    88. 

97.  Missouri,  etc  R,  Co.  v.  Vance, 
(Tex.  Civ.  A.)   41  SW  167. 

[a]  A9pll«atlon  of  mlcy — The 
question  of  plaintiff's  loss  of  time 
and  impaired  capacity  to  labor  and 
earn  money  because  of  his  injury 
may  be  submitted  to  the  Jury,  al- 
though there  is  no  other  evidence  of 
the  -value  of  his  services  than  that 
he  was  a  farm  laborer  working  for 
a  share  of  the  crops  raised  by  him. 
International,  etc..  R.  Co.  ▼.  E^d- 
wards,  (Tex.  Civ.  A.)  91  SW  640  [rev 
on  othir  grounds  100  Tex.  22,  93  SW 
106]. 

[b]  An  iaooaia  ariaiair  ttotu.  ttps, 
it  seems,  is  too  indeflnlte  and  un- 
certain an  amount  to  afford  a  basis 
of   recovery.  "   Torgeson    v.   Hanford, 

78  Wash.    66.   139   P   648. 

98.  Missouri,  etc.,  R.  Co.  v.  "Vance, 
(Tex.  Civ.   A.)    41   SW   167. 

99.  111. — Chlcagc  Union  Tract.  Ca 
V.  Brethauer,  223  111.  521,  79  NE  287, 
114  AmSR   352    [aff   126    111.   A.    204]. 

N.  Y. — Markowlti  v.  Metropolttan 
St.  R.  Co.,  31  Misc.  176,  63  NTS  961; 
BVaser  v.  Buffalo,  123  App.  Dlv.  159, 
108   NYS   127. 

Okl. — Muskogee  Electric  Tract.  Co. 
V.  Eaton.  49  OkL  344,  152  P  1109. 

Pa. — Pennsylvania  R.  Co.  v.  Dale. 
76  Pa.  47;  Hanover  R.  Co.  v.  Coyle, 
65    Pa.    396. 

R.  I. — Beebe  v.  Greene,  34  R.  I. 
171,   82   A   796. 

"A  loss  of  income  can  be  sho<wn 
and  consldei-ed  when  such  income  Is 
derived  from  personal  effort  or  par- 
ticular skill  and  ability  as  distin- 
guished from  the  profits  of  a  busi- 
ness In  which  capital  is  invested  and 
which  is  dependent  upon  the  con- 
tinuance of  the  business  as  well  as 
the  capital,  but  mere  profits  of  a 
business  as  such  cannot  be  consid- 
ered in  measuring 'the  damages  aris- 
ing from  such  loss  of  time  or  dimi- 
nution of  earning  power."  Weir  v. 
Union  R.  Co..  188  N.  T.  416,  418,  81 
NE  168.  11  AnnCas  4S. 

[a]  mnsitralloaa^ — (1)  The  rule 
that  the  reduction  of  one's  earning 
powers,  mental  or  physical,  may  be 
considered  in  estimating  his  dam- 
ages in  case  of  personal  Injury  was 
applied  where  a  passenger,  a  dealer 
in  lands,  was  injured  by  a  ooIlisioD, 
on  a  railroad;  and  it  was  held  that 
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or  employs  the  labor  of,  others,^  or  which  consti- 
tute a  return  upon  invested  capital,^  cannot  be  con- 
sidered. In  the  latter  cases,  plaintiff's  recovery  is 
confined  to  the  value  of  hip  services  in  the  busi- 
ness.', In  any  event,  in  order  to  establish  the  value 
of  plaintiff's  services  in  his  business,  it  is  proper 
to  show  the  character  of  the  business  together  with 
the  capital  and  assistants  employed,^  and  it  is  also 
propei:  to  show  the  profits,  not  as  a  distinct  ele- 
ment of  damage,  but  as  sho'tring  the  value  of 
plaintiff's  time.^ 

Time  lost  by  reason  of  iajxay  to  third  person.* 
Where  by  reason  of  an  injury  to  a  third  person 
plaintiff  has  lost  time  from  his  employment  while 
attending  upon  such  person,  the  measure  of  his 
recovery  where  such  lost  time  constitutes  a  recover- 


able element  of  damage  is,  according  to  what  ap- 
pears to  be  the  more  generally  accepted  rule,  the 
value  of  his  time  as  a  nurse  or  servant  and  not  the 
value  o{  his  time  in  his  occupation  or  employment.^ 
There  is,  however,  authority  to  tile  contrary.' 

Present  worth.  The  rule  as  to  present  worth  of 
the  loss  of  future  earnings  °  does  not  apply  to  a 
recovery  for  loss  of  time.** 

[i  196]  b.  Impairment  of  Earning  Oapadty. 
In  general  terms,  the  measure  of  damages  for  im- 
pairment of  earning  capacity  may  be  stated  to  be 
the  difference  between  the  amount  which  plaintiff 
was  capable  of  earning  before  his  injury  and  that 
which  he  is  capable  of  earning  thereafter.**  It 
must  be  noted,  however,  that  there  can  be  no  fixed 
role  by  which  the  amount  of  damages  for  impair- 


the  loss  of  anticipated  profits  from 
a  quantity  of  land  on  hand  was  not 
mere  speculative  profits,  but  a  prop- 
er subject  of  compensation  In  dam- 
ages. Pennsylvania  R.  Co.  v.  Dale, 
76  Pa.  47.  (2)  In  a  personal  Injury 
action,  plaintiff  may  prove  that  he 
was  deprived  of  opportunity  as  a 
teamster  to  haul  between  two  towns 
products  which  had  a  fixed  city  mar- 
ket value  in  each.  Beebe  v.  Greene, 
34   R.   I.    171.   82  A  796. 

1.  Del. — ^Elaton  v.  Wilmington  City 
R.  Co.,  24  DeL   435,   75  A   369. 

Mich. — Silsby  v.  Michigan  Car  Co., 
95  Mich.  204.  54  NW  761. 

Mo. — Paquln  v.  St.  Louis,  etc.,  R. 
Co..  90  Mo.  A.  118;  Pryor  v.  Metro- 
politan St.  R.  Co.,  85  Mo.  A.  367. 

N.  T. — MastertoB  v.  Mt.  Vernon. 
58  N.  T.  391. 

Wis. — Bierbach  v.  Goodyear  Rub- 
ber Co.,  54  Wis.  208,  11  NW  514,  41 
AmR  19.  See  Blair  v.  Milwaukee, 
etc..  R.  Co.,  20  Wis.  262  (holding 
that  th'e  opinions  of  witnesses  as 
to  the  amount  of  the  loss  suffered  by 
the  absence  of  a  member  of  the  firm 
on  account  of  personal  injuries  re- 
ceived by  him  were  inadmissible,  al- 
ihough  they  might  be  merchants  re- 
siding in  the  vicinity  of  plaintiff 
and  well  acquainted  with  hla  busi- 
ness, and  that  such  opinions  were 
mere  conjectures  and  did  not  furnish 
a  safe  guide  to  the  verdict  of  the 
jury). 

[a]  AVpUoatton  of  ml*. — Plaintiff 
cannot,  to  enhance  the  value  of  hla 
time  lost,  show  that  his  profits  in 
his  business  were  greater  than  the 
ordinary,  because  he  did  the  work  of 
three  men  himself.  Pueblo  v.  Grif- 
fin.  10  Colo.   366,   15  P  616. 

[b]  Plootiuituir  profits. — In  an 
action  for  personal  injuries  it  is 
error  to  permit  plaintiff  to  make  an 
estimate  of  the  annual  value  of  his 
labor,  and  the  Jury  to  find  a  ver- 
dict, based  on  the  business  of  a 
steam  thresher  in  which  plaintiff  at 
one  time  had  an  interest,  but  which 
he  had  parted  with  before  he  met  his 
injuries,  where  no  allowance  was 
made  for  the  cost  and  wear  of  ma- 
chinery, where  the  amounts  earned 
in  the  business  fluctuated  widely, 
and  where  plaintiff  had  partners  who 
divided  with  him,  but  It  did  not  ap- 
pear in  what  proportions.  Boston, 
etc.,  R.  Co.  V.  O'Reilly,  158  U.  S. 
334,  15  set  830,  39  L.  ed.   1006. 

S.  Walsh  V.  New  York  Cent.,  etc., 
R.  Co^  204  N.  T.  58,  97  NE  408,  37 
LRANS  1137  taff  140  App.  Div.  1, 
124  NTS  3121;  Weir  v.  Union  R.  Co.. 
188  N.  T.  416,  81  NE  168,  11  AnnCas 
43  [rev  100  NTS  1149  mem];  Master- 
ton  v.  Mt.  Vernon,  58  N.  T.  391: 
Harks  V.  Long  Island  R.  Co.,  14 
Daly  (N.  Y.)  61;  Gotthelm  v.  Nas- 
sau Eaectric  R.  Co.,  60  Misc.  69,  11 
MYS  678;  Lincoln  v.  Saratoga,  etc., 
R.  Co.,  23  Wend.  425.  See  York  v. 
Bverton,  121  Mo.  A.  640,  97  SW  604 
(holding  that  a  milliner,  suing  for 
personal  Inluries,  is  not  entitled  to 
recover   for  loss  of  business  during 
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her  disability). 

3.  111. — Levitan  v.  Chicago  City 
R.   Co.,  203   111.  A.   441. 

Mich. — Silsby  v.  Michigan  Car  Co., 
96   Mich.   204,  54  NW  761. 

Mo. — Paquln  v. -St.  Louis,  etc.,  R. 
Co.,  90  Mo.  A.  118. 

N.  Y.— Walsh  V.  New  York  Cent., 
etc.,  R.  Co.,  204  N.  Y.  58,  97  NE  408, 
87  LRANS  1137  [aff  140  App.  Dlv.  1, 
124  NYS  312];  Weir  v.  Union  R.  Co., 
188  N.  Y.  416,  81  NE  168,  11  AnnCas 
43  [rev  100  NYS  1149  mem];  Grin- 
nell  V.  Taylor,  85  Hun  85,  32  NYS 
684  [aff  156  N.  Y.  653  mem,  49  NE 
1097  mem], 

.  Pa.— Gilmore  v.  Philadelphia  Rapid 
Transit  Co..  253  Pa.  543,  98  A  698. 

Wash.— Singer  v.  Martin,  96  Wash. 
231,  164  P  1106. 

-  [a]  ZUnstratloiu — ^Plaintiff  cannot 
recover  for  loss  of  profits  in  a 
lunch  business,  it  not  appearing  that 
it  required  any  particular  skill  to 
manage  it,  that  he  had  any  par- 
ticular skill  In  serving  food,  or  that 
the  business  could  not  have  been  con- 
tinued by  the  employment  of  help 
until  he  could  supervise  it.  Weir  v. 
Union  R.  Co.,  188  N.  Y.  416,-  81  NE 
168,    11   AnnCas    43. 

[b]  Application  of  sol*^— In  an 
action  by  a  farmer  and  ranchman, 
evidence  by  plaintiff  as  to  the  value 
of  his  services  is  not  objectionable 
as  allowing  the  witness  to  combine 
his  income  derived  from  farming 
operations  with  his  personal  ser- 
vices. Delano  v.  Peirce,  225  Pod. 
976,   141  CCA  98. 

■4.  Chicago,  etc.,  R.  <3o.  v.  Scheln- 
koenig,  62  Kan.  57,  61  P  414;  Chicago, 
etc.,  R.  Co.  V.  Posten,  69  Kan.  449,  53 
P  465;  Singer  v.  Martin,  96  Wash. 
231,  164  P  1105.  See  Kinney  v. 
Crocker,  18  Wis.  74  (holding  that,  in 
an  action  for  Injuries  to  plaintiff, 
caused  by  the  negligence  of  defen- 
dant's servants  in  operating  a  rail- 
road, evidence  of  the  nature  and  ex- 
tent of  plaintiff's  business,  ahd  the 
loss  resulting  to  him  from  inability 
to  attend  to  It  by  reason  of  the 
injury  may  properly  be  admitted; 
and  it  is  not  error  to  instruct  the 
Jury  that  "if  a  man  has  an  ordinary 
business  yielding  ordinary  receipts, 
he  will  be  entitled  to  recover  the 
diminution  of  those  receipts  result- 
ing from  such  injury"). 

"Manifestly  the  services  of  a  man 
who  had  built  up  and  successfully 
managed  for  years  a  business  of  the 
magnitude  of  that  shown  In  the  evi- 
dence were  worth  much  more  than 
what  it  would  have  cost  him  to  se- 
cure a  wigmaker  merely  to  take  his 
place  for  a  month  in  the  matter  of 
fitting  wigs.  The  whole  business,  as 
shown  by  the  evidence,  was  largely 
dependent  upon  his  own  exertions. 
It  was,  therefore,  competent  to  show 
the  character  and  magnitude  of  the 
business,  the  capital  and  assistance 
employed,  and  even  the  profits,  not 
indeed  as  elements  of  damage,  but 
merely  as  circumstances  to  be  con- 
sidered by   the  Jury  in   determining 


the  value  of  respondent's  loss  of  his 
own  services  in  the  business  because 
of  the  Injury."  Singer  v.  Martin,  96 
Wash.    281,    242,    164    P   1106,    1109. 

5.  Singer  v.  Martin,  96  Wash.  231, 
164  P  1106.  See  Hart  v.  New  Haven. 
130  Mich.  181,  89  NW  677  (holding 
that  a  falling  off  of  receipts  in  plain- 
tiff's business  might  be  shown  as 
evidence  of  the  value  of  plaintifTs 
attention  to  his  business  as  bearing 
upon   the   value   of   his   time). 

6.  XMuraxs  of  I 

Husband's  recovery  In  cape  of  injury 
to  wife  see  Husband  and  Wife. 

Parent's  recovery  in  case  of  injury 
to  child  see  Parent  and  Child. 

7.  U.  S. — Hazard  Powder  <Jo.  v. 
Volger,  58  Fed.  152,  7  CCA  130. 

Ala. — Bryan  v.  Stewart,  70  S  128; 
Woodward  Iron  Co.  v.  Curl,  163  Ala. 
205.  44  S  974;  Louisville,  etc.,  R.  Co. 
V.  Quinn,  ■  146  Ala.  667,  39  S  616; 
Southern  R.  Co.  v.  Crowder,  135  Ala. 
417,  S3  S  335. 

Colo.— Salida  V.  McKinna,  16  Colo. 
623,  27  P  810. 

Kan. — Western  Union  Tel.  Co.  v. 
Morris,  10  Kan.  A.  61,  61  P  972. 

Mo. — Freeman    v.    Metropolitan    St. 
R.  Co.,  95  Mo.  A.  »14,  68  SW  1080. 
-  N.  Y. — Barnes  v.  Keene,   132  N.  Y. 
13,  29  NE  1090. 

-Wash. — Howells  v.  North  Amer- 
ican Transp.,  etc.,  Co.,  24  Wash.  689, 
64   P  786. 

Wis. — Selleck  v.  Janesvllle.  104 
Wis.  570,  80  NW  944,  76  AmSR  892, 
47  LRA  691. 

8.  Western  Coal,  etc.,  Co.  v. 
Honaker,  (Ark.)  96  SW  361;  Pullman 
Palace  Car  Co.  v.  Smith,  79  Tex.  468, 
14  SW  993,  23  AmSR  366,  13  LRA 
215. 

9.  See   infra   ;    196. 

10.  Burns  v.  Pennsylvania  R.  Co., 
239  Pa.  207,  86  A  786. 

11.  Elba  V.  Bullard,  152  Ala.  237, 
44  S  412;  Gtoodhart  v.  Pennsylvania 
R.  Co..  177  Pa.  1,  35  A  191,  55  AmSR 
705;  Missouri,  etc.,  R.  Co.  v.  Dix- 
son,  40  Tex.  Civ.  A.  660,  90  SW  607; 
Cook  V.  Danaher  Lumber  Co.,  61 
Wash.  118,  112  P  246;  Kirk  v.  Seattle 
Electric  Co.,  58  Wash.  283,  108  P  604, 
31  LRANS  991.     ■ 

"The  proper  inquiry  in  matters  of 
this  kind  is  the  comparative  capacity 
of  the  plaintiff  to  earn  money  at  the 
time  of  and  after  the  injury."  Knox 
v.  American  Rolling  Mill  Corp.,  236 
111.  437,  442,  86  NE  90,  127  AmSR 
291. 

"This  depends  not  only  on  the 
actual  earning  capacity,  but  on  the 
use  made  of  It."  Cook  v.  Danaher 
Lumber  Co.,  61  Wash.  118,  124,  112 
P  246.  To  same  effect  Saunders  v. 
Pittsburgh  R.  Co.,  252  Pa.  79,  97  A 
123. 

"The  loss  of  earning  power.  Is  not 
always  easy  of  calculation.  It  In- 
volves an  inquiry  into  the  value  of 
the  labor,  physical  or  intellectual,  of 
the  person  Injured  before  the  acci- 
dent happened  to  him,  and  the  ability 
of  the  same  person  to  earn  money  by, 
labor    physical    or    Intellectual    after 
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ment  of  earning  capacity  may  be  definitely  meas- 
ured.^* The  difference  in  the  actual  earnings  of 
plaintiff  before  and  after  the  injury  does  not  con- 
stitute the  meaaure;^'  hence  the  amount  which 
plaintiff  is  capable  of  earning  And  not  that  which  he 
has  actually  earned  since  the  injury  is  to  be  taken 
for  the  purpose  of  comparison  with  his  previous 
earnings  as. showing  the  diminution  of  earning  ca- 
pacity," evidence  as  to  actual  earnings  subsequent 
to  the  injury  being  received  not  as  tending  to  miti- 

the  Injury  waa  received."  Goodhart 
V.  Pennsylvania  R.  Co.,  177  Pa.  1,  15, 
45  A  191.  56  AmSR  705. 

[a]  AppUomtloBs  of  nil«b — (1)  If 
plalntirr  was  not  totally  incapacitated 
for  work,  but  was  able  to  do  light 
work,  the  Jury  are  properly  In- 
structed to  consider  compensation 
for  diminution  of  earningr  power  in- 
stead of  contemplating  a  total  loss 
of  earning  power.  Fletcher  v.  Wil- 
mington Steamboat  Co.,  (Pa.)  104  A 
60.  (2)  Evidence  by  one  having 
'Itnowledge  of  the  facts  that  the 
services  of  plaintiff  in  the  line  of 
his  business  were  worth  a  certain 
sum  to  the  firm  of  which  he  was  a 
member,  before  he  was  injured,  and 
that,  after  he  was  injured,  and  in 
consequence  thereof,  they  were  worth 
a  certain  less  sum,  is  competent,  but 
it  is  not  competent  for  plaintiff  to 
flhow  that,  before  he  was  injured,  he 
received  from  the  Arm  for  his  ser- 
vices a  named  sum,  and  that,  after 
his  injury,  by  arrangement  with  the 
firm,  he  was  to  receive  a  much  less 
sum  for  his  services.  Mt.  Adams, 
etc.,  IncIined-EIane  R.  Co.  v.  Isaacs, 
18  Oh.  Cir.  Ct.  177,  10  Oh.  Cir.  Dec 
49. 

la.  Richmond,  etc.,  R.  Co.  v.  Al- 
lison, 8«  Oa.  145,  149,  12  ,SE  352,  11 
LRA  43. 

"We  have  been  unable  to  And  a 
decision  of  any  court  or  a  dictum 
of  any  text-writer  holding  that  there 
is  a  fixed  rule  for  measuring  the 
damages  in  such  cases.  And  in  the 
nature  of  things  it  is  impossible  for 
a  court  to  prescribe  any  fixed  rule, 
because  it  is  impossible  to  prove  such 
exact  data  as  would  authorize  a  court 
to  prescribe  one.  It  Is  impossible  for 
any  witness  to  testify  to  the  exact 
time  that  the  injured  person  would 
have  lived  if  he  had  not  been  in- 
jured; it  is  Impossible  to  say  whether 
the  person  would  have  remained  in 
good  health  during  his  whole  life,  or 
whether  he  would  have  lost  little  or 
much  time  by  sickness  or  idleness 
or  the  loss  of  an  oppportunlty  to 
labor;  it  is  impossible  to  say  whether 
he  would  have  continued  to  earn  the 
same  amount  of  money  during  his 
whole  life,  whether  he  would  have 
earned  more  and  how  much  more,  or 
less  and  how  much  less;  whether  he 
would  Jiave  remained  in  the  same  oc- 
cupation or  would  have  abandoned 
that  and  pursued  ^another  more  lucra- 
tive or  less  so.  Unless  these  and 
other  facts  which  might  be  enumer- 
ated could  be  shown  the  Jury,  we  do 
not  see  how  a  fixed  rule  to  measure 
the  damages  for  a  permanent  injury 
could  be  prescribed  to  the  Jury." 
Richmond,  etc.,  R.  Co.  v.  Allison,  36 
Ga.  145,  149,  12  SB  352,  11  L,RA 
43. 

13.  Clark  V.  Butler  Junction  Coal 
Co.,  259  Pa.  262,  265,  102  A  952; 
Teager  v.  Anthracite  Brewing  Co., 
259  Pa.  123.  102  A  418;  Leonhardt  v. 
Green.  251  Pa.  679.  96  A  1096;  Bockel- 
camp  V.  Lackawanna,  etc.,  R.  Co., 
232  Pa.  66,  81.  93;  Central  Mfg. 
Co.  V.  Cotton,  108  Tenn.  63,  65  SW 
403;  San  Antonio,  etc.,  R.  Co.  v. 
Tumey,  33  Tex.  Civ.  A.  626,  78  SW 
256. 

"One  element  of  damages  in  cases 
of  this  character  is  loss  of  earning 
power,  and  one  way — sometimes  the 
only  one— of  measuring  such  dam- 
age,  is   by   the  difference   in   wage; 


gate  damages   but   to  establish  plaintiff's  earning 
powers." 

Profito  and  earnings  distingnished.  As  a  general 
rule  it  is  held  that  the  earnings  which  are  to  be 
considered  in  determining  the  diminution  of  earn- 
ing capacity  are  those  which  are  derived  from  the 
labor,  skill,  or  knowledge  of  the  person  injured, 
without  the  employment  of  substantial  capital.'* 
Hence,  it  has  been  held  that  the  profits  of  a  busi- 
ness enterprise,'^  or  profits  which  result  from  the 


but  care  must  be  observed  to  dis- 
tinguish between  the  thing  itself 
which  is  the  basis  of  recovery  and 
the  method  adopted  for  its  measure- 
ment." Clark  V.  Butler  Junction  Coal 
Co.,  supra. 

"It  must  be  observed  that  the  mat- 
ter to  be  determined  is  not  what  he 
actually  earned  before  his  injury,  but 
what  his  earning  capacity  actually 
was,  and  to  what  extent  that  capac- 
ity has  been  impaired."  EI  Paso 
Electric  R.  Co.  v.  Murphy,  49  Tex. 
Civ.   A.    586,   588,    109   SW  489. 

14.  Nolan  V.  Standard  Sanitary 
Mfg.  Co.,  Ill  SW  290,  33  KyL  745; 
Duffy  V.  St.  Louis  Transit  Co.,  104 
Mo.  A.  235,  78  SW  831;  Goodhart  v. 
Pennsylvania  R.  Co.,  177  Pa.  1,  35  A 
191,  65  AmSR  705;  McLaughlin  v. 
Corry,  77  Pa.  109,  18  AmR  432;  Guf- 
fey  Petroleum  Co.  v.  Dinwiddle,  (Tex. 
Civ.  A.)  182  SW  444;  Gulf,  etc.,  R.  Co. 
V.  McKlnnell,  (Tex.  CTv.  A.)  173  SW 
937;  Gulf,  etc.,  R.  Co.  V.  Abbott, 
(Tex.  Civ.  A.)   24  SW  299. 

[a]  ninatratloxL — The  fact  that 
a  person,  after  a  personal  injury, 
earned  for  some  time  the  same  wages 
at  his  trade  that  he  received  before 
the  accident  is  competent  on  the 
question  whether  any  impairment  of 
his  earning  capacity  had  resulted 
from  the  injuries,  but  is  not  conclu- 
sive evidence  of  the  absence  of  im- 
pairment. Nolan  V.  Standard  Sani- 
tary Mfg.  Co.,  Ill  SW  290,  33  KyL 
746. 

Tb]  ApplloatlOB  of  ml*. — ^Where 
plaintiff  returned  to  work  after  he 
was  injured,  he  was  not  bound  to  re- 
main until  discharged,  but  could  seek 
other  employment  as  soon  as  he 
learned  that  he  was  incapable  of 
properly  performing  the  services  de- 
manded by  defendant,  and  in  order 
to  render'  the  evidence  of  such  em- 
ployment admissible  on  the  issue  of 
damages,  it  was  not  essential  that  it 
appear  that  he  procured  the  highest 
wages  possible.  Roth  v.  Buettele 
Bros.  Co.,  142  Iowa  212,  119  NW  166. 

[c]  PrMrniaptlon. — The  compensa- 
tion received  by  a  servant  in  a  new 
employment  after  his  injury  Is  pre- 
sumed to  have  been  the  value  of  the 
services  rendered.  Roth  v.  Buet- 
tele Bros.  Co.,  142  Iowa  212,  119  NW 
166 

15.  Holland  v.  McRae  Oil,  etc.,  Co., 
134  Ga.  678,  68  SE  566;  Linton  Coal, 
etc.,  Co.  V.  Persons,  11  Ind.  A.  264, 
39  NE  214;  Maryland,  etc.,  R.  Co.  v. 
Brown,  109  Md.  304,  71  A  1005;  Mc- 
Laughlin V.  Ctorry.  77  Pa.  109,  18  AmR 
432 

[a]    AnilioaUonm  ot'rrii*. — (1)  An 

instruction  that,  if  "under  the  evi- 
dence, you  believe  that  the  plaintiff 
is  able  to  work  and  earn  money,  it 
Is  his  duty  to  do  so,  and  thereby  lea- 
sen  and  avoid,  so  far  as  he  can  do  so, 
the  consequences  resulting  from  the 
loss  of  his  eye,"  Is  error.  Missouri, 
etc..  R.  Co.  V.  Flood,  (Tex.  Civ.  A.) 
70  SW  331,  333.  (2)  Evidence  tending 
to  show  that  plaintiff's  wages  are  in 
part  charity  since  the  injury  is  ad- 
missible as  tending  to  show  diminu- 
tion of  his  actual  earning  capacity. 
Gulf,  etc.,  R.  Co.  V.  Silliphant,  70 
Tex.  623,  8  SW  673.  (3)  Evidence 
that  plaintiff  was  retained  in  his 
former  employment  "so  he  could 
make  a  living  for  his  wife  and  fam- 
ily" is  competent  upon  the  question 
of  how  far  plalntitTs  capacity  to  earn 


a  living  has  been  impaired  by  his  in- 
Jury.  Texas,  etc.,  R.  Co.  v.  Volk,  151 
U.  S.  73,  14  set  239,  18  L.  ed.  78. 
(4)  Although  plaintiff  testifies  that 
he  is  earning  the  same  wages  as  be- 
fore in  his  former  employment,  a 
special  finding  by  the  Jury  that  his 
Injury  is  such  as  to  prevent  him  from 
performing  regular  labor  such  as  he 
performed  before  the  injury  may  har- 
monise with  a  general  verdict  In  his 
favor.  Wise  v.  Lillie,  84  Kan.  86.  113 
P  403.  (5)  Plaintiff,  who  had  shown 
his  earning  capacity  before  the  acci- 
dent, was  not  required  to  prove  his 
earnings  since  as  a  basis  for  ascer- 
taining damages.  B^orence,  etc.,  R. 
Co.  V.  Kerr,  69  Colo.  539,  161  P  439. 

le.  U.  g. — Delano  v.  Peirce,  225 
Fed.  976,  141  CCA  98;  Chicago,  etc, 
R.  Co.  V.  Hale,  186  Fed.  626,  108  CCA 
490,  176  Fed.  71,  99  CCA  379. 

Cal.— Zlbbell  v.  Southern  Pac  0>., 
160  Cal.  237,  116  P  513. 

Colo. — Union  Depot,  etc,  Co.  v,  Lon- 
doner, 50  Colo.  22,  114  P  316,  S3  LRA 
NS   433. 

Iowa. — Mitchell  v.  Chicago,  etc.,  R. 
Co..  138  Iowa  283,  114  NW  622. 

Mass. — Mahoney  v.  Boston  Ea.  R. 
Co.,  221  Mass.  116,  108  NE  1033. 

N.  T. — Oombert  v.  New  York  Cent., 
etc.,  R.  Co.,  195  N.  T.  278,  88  NE  882, 
133  AmSR  794;  Waldie  y.  Brooklyn 
Heights  R.  Co.,  78  App.  DIv.  557,  79 
NTS  922;  Hewlett  v.  Brooklyn 
Heights  R.  Co.,  63  App.  Div.  423,  71 
NYS  631;  Johnson  v.  Manhattan  R. 
Co.,  62  Hun  111,  4  NYS  848. 

Pa. — Malone  v.  Pittsburgh,  •tc.  R. 
Co.,  152  Pa.  390,  25  A  638. 

"Decrease  in  income  is  an  element 
to  be.  weighed,  when  it  arises  from 
inability  to  exercise  personal  effort 
or  especial  efficiency  directly  produc- 
ing the  income;  but  not  when  it  Is 
interwoven  with  profits  derived  from 
a  business  in  which  capital  Is  em- 
ployed and  to  the  success  of  which 
the  service,  skill  and  seal  of  others 
contribute."  Mahoney  v.  Boston  EH. 
R.  Co..  221  Mass.  116,  117,  IIS,  108 
NE  1033. 

"One  is  not  precluded  from  recov- 
ering loss  of  earning  capacity  be- 
cause he  happens  to  be  engaged  in 
business  for  himself;  but  he  cannot 
prove  what  is  in  substance  profits 
from  a  business  under  the  semblance 
of  earnings."  Mahoney  v.  Boston  El. 
R.  Co.,  supra. 

ta]  lUiiatxatloas. — (1)  Evidence 
that  since  the  accident  plaintiff  has 
not  been  able  to  do  work  in  the 
boarding  house  kept  by  her  Is  admis- 
sible to  show  loss  of  earning  capac- 
ity in  her  business  of  keeping  a 
boarding  house.  Such  evidence  Is  not 
objectionable  as  an  effort  to  show 
loss  of  profits.  Malone  v.  Pittsburgh, 
etc,  R.  Co.,  152  Pa.  390,  26  A  633. 
(2)  Where  plaintiff  for  a  number  of 
years  prior  to  the  accident  was  a 
building  contractor  and  took  entire 
contracts,  although  sometimes  he  fur- 
nished only  the  labor,  and  at  times 
only  the  material,  and  again  both 
material  and  labor,  his  Income  must 
be  classed  as  uncertain  business 
profits  proceeding  from  invested  cap- 
ital, which  could  not  be  considered  In 
ascertaining  his  loss  caused  by  the 
injury.  Gombert  v.  New  York  Cent.. 
etc,  R.  Co.,  195  N.  Y.  273,  88  NE  382, 
133  AmSR  794. 

17.  U.  S. — Chicago,  ete^  R.  Co.  v. 
Hale,  186  Fed.  626,  108  ciCA  490,   176 
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performance  of  oontraots  combining  capital  and 
labor,^*  4p  not  as  such  measure  the  earning  power 
of  one  who  personally  contribotes  the  dement  of 
labor.  However,  in  order  to  arrive  at  a' correct  esti- 
mate of  plaintiff's  earning  power  it  is  proper  for 
the  jury  to  consider  the  profits  which  have  been  de- 


rived from  his  management  of  a  business '  as  dis- 
tinguished from  profits  dbrived  from  invested  capi- 
tal." Where  individual  capiicity  is  the  fundamental 
source  of  the  income,  such  income  may  be  regarded 
as  earnings,  although  there  is  some,  subsidiary  in- 
vestment of  money.^     In  the  case  of  a  partner- 


Pod.  71.  99  CCA  379. 

Ark. — St.  Louis,  ate.  R.  Co.  v.  Bl- 
chelman,  118  Ark.  36.  116  SW  388 

111. — Fuller  V.  Illinois  Cent.  R.  Co., 
158  111.  A.  198;  Croasen  v.  ChlcaKo, 
etc,  Blectrlc  R.  Co.,  168  111.  A.  42; 
Chicago  City  R.  Co.  t.  Flynn.  131  lU. 
A.  502. 

Iowa. — ^Worei  v.  Dea  Moines  City 
R.  Co.,  176  Iowa  1,  166  NW  867: 
Mitchell  V.  Chicago,  etc..  R.  Co.,  138 
Iowa  283.  114  NW  622. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Pos- 
ten,  59  Kan.  449,  63  P  466. 

Mass. — Mahoney  v.  Boston  Bl.  R. 
Co..  221  Mass.  116,  117,  108  NB  1038. 

N.  Y. — Blate  V.  Third  Ave.  R.  Co., 
2»  App.  Dlv.  388,  61  NTS  690,  5  NT 
AnnCas  346;  Marks  v.  IiOUff  Island  R. 
Co..  14  Daly  61. 

Pa. — Qilmore  v.  Philadelphia  Rapid 
Transit  Co..  268  Pa.  543.  550,  98  A 
698;  Qoodhart  v.  Pennsylvania  R.  Co,, 
177   Pa.  1.  36,  A  191,  55  AmSR  706. 

"The  more  or  less  uncertain  profits 
from  a  business  venture  arlslnc  from 
an  investment  and  from  ability  in 
employing  and  managing  labor  can- 
not be  taken  into  account."  Ma- 
honey V.  Boston  £9.  R.  Co.,  supra. 

"In  certain  Instances  where  one,  as 
the  result  of  injuries  received 
through  the  negligence  of  another, 
had  been  entirely  deprived  of  the 
po-wer  to  carry  on  a  business  in  which 
hlB  personal  labor  and  superintend- 
ence were  the  major  assets,  or  where^ 
one  had  died  as  the  result  of  his  in- 
juries, and  the  evidence  showed  regu- 
lar sums  given  his  family  which  were 
earned  In  a  business  that  consisted 
principally  of  his  labors  and  manage- 
ment, we  have  permitted  evidence 
concerning  the  net  earnings  of  the 
injured  or  deceased  person,  on  the 
theory  that  It  was  the  only  way,  un- 
der the  peculiar  circumstances  of  the 
case,  satisfactorily  to  show  earning 
power;  but  those  were  exceptional 
cases  which,  as  we  recently  said  in 
Boggoss  v.  Baltimore,  etc.,  R.  Co., 
234  Pa.  379,  388,  83  A  356,  'were  not 
Intended  as  departures  from  the  gen- 
eral rule'  laid  down  In  Ooodhart  v. 
Pennsylvania  R.  Co.,  177  Pa.  1,  16,  16, 
35  A  191.  55  AmSR  705.  that  'profits 
derived  from  an  Investment  or  the 
management  of  a  business  enterprise 
are  not  earnings,'  therefore  the 
proflta  of  a  business  with  which  one 
is  connected  cannot  be  made  use  of 
as  a.  measure  of  his  earning  power,' 
adding,  'such  evidence  may  tend  to 
show  the  possession  of  business  qual- 
ities, but  It  does  not  fix  their  value.'  " 
Oilmore  v.  Philadelphia  Rapid  Tran- 
sit Co.,  supra. 

ta]  Applloattou  of  nito<— Where 
plaintiff,  a  tailor  employing  at  least 
two  people,  sometimes  more,  and  hav- 
ing part  of  bis  work  done  by  outside 
tailors,  sought  to  show,  as  bearing 
upon  the  question  of  damiage,  the 
profits  of  his  business  before  and 
after  the  accident,  such  evidence  was 
not  competent.  Mahoney  v.  Boston 
El.  R.  Co.,  221  Mass.  116.  108  NE 
1033. 

(bl  naiatur  U  limited  to  tfiowiag 
what  his  "duties  were  In  connection 
with  his  business;  what  his  quali- 
fications were  for  discharglhg  those 
duties;  wliat  the  services  of  one  sim- 
ilarly .  qualified  woul<»  have  been 
worth  to  this  business;  and  the  extent 
to  wrhich  appellee  had  been  rendered 
unable  to  disctiarge  his  customary 
duties."  St.  Louis,  etc..  R.  Co.  v. 
Eichelman,  118  Ark.  36.  43,  176  SW 
388 

fcl  SB  Wsaousi  (1)  it  has  been 
held  that  loss  of  profits  in  a  business 
during  personal  disability  cannot  be 
included  as  damages  in  a  suit  for  per- 
sonal injuries,  since  evidence  of  loss 


of  profits  In  business  In  cases  of  this 
character  is  speculative.  Fllntjer  v, 
Kansas  City,  (Mo.  A.)  204  SW  951. 
(2)  On  the  contrary  it  has  been  held 
that,  where  loss  of  profits  can  be  es- 
tablished with  reasonable  certainty. 
It  forms  a  legitimate  Item  of  dam- 
ages. Sinclair  v.  Columbia  Tel.  Go., 
(Mo.  A.)  195  SW  568.  (3)  PUlntiff 
In  a  personal  injury  action  can  re- 
cover the  salary  she  would  have  re- 
ceived during  the  period  of  disabil- 
ity, although  the  salary  was  of  an 
uncertain  amount,  depending  upon  the 
net. profits  of  her  employer,  but  with 
a  top  limit  of  seventy-five  dollars  per 
month,  where  she  can  show  the 
amount  that  she  would  have  received 
during  such  time.  Fllntjer  v.  Kansas 
City,   (Mo.  A.)   204  SW  961. 

18.  Chicago,  etc,  R.  (To.  v.  Hale, 
186  Fed.  626,  108  CCA  490,  176  Fed. 
71,  99  CCA  379. 

!•.  Cal. — Shaw  v.  Southern  Pac.  R. 
C^o.,  167  Cat.  240,  107  P  108. 

Colo. — Union  Depot,  etc.,  Co.  v. 
Londoner,  60  Colo.  22,  114  P  SIC,  33 
LRANS   433. 

Conn. — C!om8tock  v.  Connecticut  R., 
etc,  Co.,  77  Conn.  65,  58  A  466. 

Iowa. — ^Bscher  y.  Carroll  County, 
146  Iowa  738,  125  NW  810;  Mitchell 
V.  Oiicago,  etc.,  R.  Co.,  138  Iowa  283, 
114  NW  622;  Jordan  v.  Cedar,  etc.,  R. 
Co.,  124  Iowa  177.  99  NW  693. 

Md.— Firor  v.  'Taylor,  116  Md.  69, 
81  A  389 

Mass.-^tynes  v.  Boston  El.  R.  Co., 
206  Mass.  75,  91  NE  998,  30  LRANS 
737. 

N.  T.— Kronold  v.  New  York,  188 
N.  T.  40,  78  NE  672. 

Pa. — Boggess  v.  Baltimore,  etc.,  R. 
Co.,  234  Pa.  379,  83' A  366;  McLane  v. 
Pittsburgh  R.  Co.,  230  Pa.  29,  79  A 
237;  Simpson  v.  Pennsylvania  R.  Co., 
210  Pa.  101,  69  A  693;  Wallace  v. 
Pennsylvania  R.  Co.,  196  Pa.  127,  46 
A  685,  52  LRA  33  [overr  so  far  as  in 
conflict  Ooodhart  v.  R.  Co.,  177  Pa. 
1,  35  A  191,  55  AmSR  706]. 

Tex. — ^En  Paso  Electric  R.  Co.  v. 
Murphy,  49  Tex.  Civ.  A.  586,  109  SW 
489. 

Wis. — Heer  v.  Warren-Scharf  As- 
phalt Pav.  Co.,  118  Wis.  67,  94  NW 
789. 

See  Hart  v.  New  Haven,  130  Mich. 
181.  89  NW  677  (holding  that,  al- 
though the  difference  in  the  profits 
of  a  person  who  is  Incapacitated 
from  business  by  a  fall  on  a  defective 
sidewalk  Is  not  the  exact  measure 
of  damages,  the  showing  of  a  fall- 
ing off  in  his  receipts  is  some  evi- 
dence of  the  value  of  his  attention 
to  his  business,  and  is  properly  re- 
ceived). 

"This  Is  especially  true  where  the 
business  Is  one  which  requires  and 
receives  the  personal  attention  and 
labor  of  the  owner."  Wallace  v. 
Pennsylvania  R.  Co.,  196  Pa.  127,  ISO, 
46  A  685,  52  LRA  33. 

"While  evidence  of  "profits,*  which 
represent  the  net  gain  made  from  an 
Investment  or  from  the  prosecution 
of  some  business,  is  not  admissible 
for  thp  purpose  of  proving  'earn- 
ings,' which  Is  the  fruit  or  reward  of 
labor — the  price  for  services  per- 
formed— yet  such  evidence  Is  admis- 
sible as  tending  to  show  possession 
of  business  qualities,  from  which  the 
value  of  'earning  capacity'  may  be 
deduced."  El  Paso  Electric  R.  Co.  v. 
Murphy,  49  Tex.  Civ.  A.  586,  690,  109 
SW  489,  491. 

"If  in  the  case  at  bar  the  plain- 
tiff's physical  or  mental  disability, 
or  both  combined,  prevented  him  from 
performing  his  accustomed  work, 
whether  It  consisted  in  manual  labor 
or  in  the  discharge  In  combination 
with    such    labor    of    the    duties  rt- 


qulred  to  manage  the  business  as 
skillfully  as  before.  It  was  competent 
in  proof  of  damages  for  him  to  in- 
troduce evidence  of  the  nature  and 
extent  of  his  employment,  with  the 
importance  of  his  personal' oversight, 
In  order  that  the  Injury  might  be  able 
to  estimate  the  fair  value  of  all  the 
services  out  of  which  he  acquired  a 
livelihood,  and  of  which  he  had  been 
deprived."  Stynea  v.  Boston  EL  R. 
Co.,  206  Mass.  76,  77,  91  NB  998,  30 
LRANS  737. 

[a]  Baaaoa  for  ml*, — "Often  his 
earning  capacity  In  the  past  can  be 
proven  In  no  other  way.  Where  the 
party  Injured  has  worked  for  wages 
or  on  salary,  evidence  of  the  amount 
received  Is  uniformly  admitted.  ... 
But  plaintiff  always  had  conducted  a 
business  of  his  own,  attending  to  it 
personally  anj  without  any  oonsid- 
erable  assistance,  and  had  never  re- 
ceived wages.  In  such  a  case,  how 
shall  the  financial  loss  due  to  the  im- 
pairment of  the  earning  capacity  be 
shown?  Quite  naturally,  as  was  done 
in  the  case  at  bar,  by  '  proving  the 
character  of  the  business,  the  aiuount 
of  time  given  to  it,  what  the  returns 
had  been,  and  from  these,  in  connec- 
tion with  .the  capital  invested,  a  fair 
idea  of  the  party's  earning  power  at 
the  time  of  the  accident  may  be  in*, 
ferred.  Such  evidence  Indicates  the 
character  and  value  of  the  service  the 
party  was  capable  of  rendering  im- 
mediately before  the  Injury,  precisely 
as  proof  of  employment  at  some  oc- 
cupation at  wages  or  a  salary  would 
have  done  Of  course,  the  fact  that 
some  capital  is  made  use  of  is  an 
Important  consideration,  and  must  be 
taken  into  account  in  determining  the 
earning  power;  and,  on  the  other 
hand,  the  recognised  fact  that  the 
earning  capacity  of  a  man  operaUng 
his  own  business  ordinarily  is  greater 
than  that  of  an  employ^  in  the  same 
line  of  service  should  not  be  over- 
looked. The  object  of  such  evidence 
Is  to  show  the  capacity  to  earn  val- 
ues, and  for  this  purpose  it  is  quite 
as  pertinent  to  the  issue,  even  though 
not  as  definite  as  proof  of  wages  or 
salary."  Mitchell  v.  Chicago,  etc.,  R. 
Co.,  138  Iowa  283,  291,  114  NW  622. 

[b]  IU«stzstloa,^-The  earning  ca- 
pacity of  the  keeper  of  an  estab- 
lished and  fashionable  boarding  house 
may  be  proved  by  showing  the  net 
receipts  therefrom  during  a  certain 
period.  Comstock  v.  Connecticut, 
R.  etc.,  Co.,  77  Ctenn.  65,  58  A  465. 

aa  Mahoney  v.  Boston  El.  R.  Co., 
221  Mass.  116,  117,  108  NE  1033;  Gom- 
bert  v.  New  Tork  Cent.,  etc.,  R.  Co., 
196  N.  T.  273,  88  NE  382,  133  AmSR 
794;  Kronold  v.  New  Tork,  186  N.  T. 
40,  78  NE  572. 

"Where  the  element  of  personal 
expertness  is  the  essential  and  dom- 
inant factor  and  the  capital  Invested 
Is  Insignificant  as  compared  with  the 
earnings  and  merely  Incidental  to  the 
individual  capacity  which  Is  the  fun- 
damental cause  of  the  Income,  then 
the  income  stands  on  the  same  basis 
as  wages  or  salary  and  may  be 
shown.  On  this  ground  the  Income 
of  the  physician  or  other  professional 
man  or  author  may  be  shown,  al- 
though there  may  be  some  money  in- 
vested in  a  library,  instruments  and 
similar  collateral  necessaries."  Ma- 
honey V.  Boston  El.  R.  Co.,  supra. 

[a]  AppUoatioa  of  rule^— As  bear- 
ing on  the  earning  capacity  and  loss 
thereof  of  plaintiff,  evidence  of  his 
profits  from  the  boarding  of  the  sec- 
tion crew,  a  perquisite  of  his  position 
of  section  foreman  Is  admissible. 
Trinity,  etc.,  R.  Co.  v.  Geary,  (Tex. 
Civ.  A.)  169  SW  201  [rev  on  other 
grounds  172   SW  645]. 
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ship''  or  of  an  association'^  which  sin^ply  employs 
the  personal  services  of  its  members,  the. shares  of 
members  in  the  receipts  may  be  considered  aa  earn- 
ings. 

Professional  work.  Where  plaintiff  is  engaged  in 
professional  pursuits,  proof  of  his  earnings  in  that 
capacity  before  the  injury  and  the  effect  thereof 
upon  his  ability  to  continue  his  profession,  or  to 
do  so  as  profitably  as  before,  is  admissible;''  but 
as  the  value  of  a  professional  man's  time  depends 
to  a  great  extent  upon  his  individual  exertions,  such 
evidence  should  be  confined  to  what  he  himself  has 
earned,  and  not  to  what  members  of  his  profession 
generally  are  able  to  earn.'*  Hence  it  may  be  shown 
that  in  connection  with  bis  practice  he  was  a  con- 
tributor to  various  professional  journals,'"  and  the 
jury  are  entitled  to  consider  his  popularity,"  while 
on  the  other  hand  defendant  may  show  that  his' 


practice  was  an  unlawful  one  and  that  his  profes- 
sional reputation  was  bad."  , 

Peculiar  knowledge  or  ability.  Where  a  wrong- 
ful injury  tt>  the  person  results  in  an  impairment 
of  earning  capacity,  the  person  injured  may  recover 
the  amount  of  his  loss  from  snch  impairment,  al- 
though, by  reason  of  his  peculiar  knowledge  or 
ability,  it  may  be  much  greater  than  that  of  an 
ordinary  man,  and  although  his  possession  of  this 
peculiar  knowledge  or  ability  may  have  been  un- 
known to  defendant  when  the  wrong  was  done." 

Necessity  of  proof  as  to  amonnt.  Evidence  from 
which  the  amount  may  be  .determined  is  essential  to 
an  award  for  impairment  or  destruction  of  earning 
capacity.'"  An  award  cannot  be  made  from  mere 
conjecture  or  without  proper  data  furnished  as  evi- 
dence,'" although  the  evidence  need  not  be  clear  and 
indubitable  to  entitle  it  to  go  to  the  jury,''  and  the 


31.  Thomas  v.  Union  R.  Co.,  18 
App.  Div.  1S5.  45  NTS  920. 

aa.  Waldle  V.  Brooklyn  Heights  R. 
Co.,  78  App.  Div.  657,  79  NYS  922. 

[a]  AppllcBtloa  of  mto^Wliere  a 
Ucensed  pilot  turned  all  of  his  fees 

.  >|iM>  a  common  fund  held  by  a  pilots' 
association  from  which  he  received 
two  hundred  dollars  monthly,  such 
sum  may~be  considered  tn  detertnin- 
ins  his  earning  capacity.  Waldle  v. 
Brooklyn  Heights  R.  Co.,  78  App.  Div. 
557,  79  NYS  922. 

33;     Ga. — Macon    R.,    etc,    Co.    v. 
Mason,  123  Ga.  773,  51  SB  669. 
.    Ind. — IiOgansport     v.     Justice,     74 
Ind.  378,  39  AmR  79;  Indlanax)Olis  v. 
Gaston,   68   Ind.   224. 

Iowa. — Stafford     v.     Oskaloosa,     64 
Iowa   251,   20   NW   174. 
-   Mass. — Nelson    v.   Boston,    etc.,    R. 
Co..  1^5  Mass.  366.  29  NE  686. 

Mo. — Griveaud  v.  St.  Lolila  Cable, 
etc.,   R.  Co.,  33   Mo.  A.   458. 

N.  J. — New  Jersey  Express  Co.  v. 
Nichols,  32  N.  J.  L.  166  [alt  33  N.  J. 
L.  434]. 

N.  Y.— Nash  v.  Sharpe,  19  Hun  366. 
'  [a]  ninstntloB^— Where  plaintiff 
was  a  dentist,  testimony  as  to  his 
capacity  is  relevant  as  bearing  on 
the  measure  of  damages.  Macon  R., 
etc.,  Co.  V.  Mason,  123  Ga.  773,  61  SB 
569. 

[b]  A  phy«l«i«n'8  ntnma  to  tha 
aasMiaor  In  pursuance  of  a  statute  re- 
quiring an  inventory  under  oath  of 
all  one's  property,  Including  debts 
due,  is  not  admissible  to  prove  the 
physician's  income  from  his  profes- 
sional practice  in  former  years,  as 
this  evidence  could  not  be  said  to 
have  any  particular  bearing  upon  his 
previous  professional  earnings.  Nel- 
son v.  Boston,  etc.,  R.  Co.,  166  Mass. 
366,  29  NE  686. 

34.  Turner  v.  Great  Northern  R. 
Co.,  15  Wash.  213,  46  P  243,  66  AmSR 
883.  And  see  St.  Louis,  etc.,  R.  Co. 
v.  Ball,  28  Tex.  Civ.  A.  287,  66  SW  87$ 
(holding  evidence  too  speculative). 

3B.  District  of  Columbia  v.  Wood- 
'  bury,  136  U.  S.  460,  10  SCt  990,  34  L. 
ed.  472. 

36.  Sanders  v.  Boston,  etc.,  R.  Co., 
77  N.  H.  881,  92  A  546. 

37.  Jacques  v.  Bridgeport  Horse 
R.  Co.,  41  Conn.  61,  19  AmR  483. 

88.  Comstock  v.  Connecticut  R., 
etc.,  Co.,  77  Conn.  65,  58  A  465. 

"If  because  of  greater  skill  he  re- 
ceived higher  wages  than  the  or- 
dinary workman  in  the  same  calling, 
this  fact  may  be  shown,  or,  if  de- 
scribed as  a  physician,  his  profes- 
sional reputation  and  the  fact  of  his 
having  had  a  lucrative  practice  be- 
fore the  accident  which  had  dimin- 
ished because  of  it,  are  admissible, 
even  if  these  circumstances  ordina- 
rily tend  to  prove  that  the  plaintiff's 
time  was  of  more  than  usual  Impor- 
tance as  compared" with  the  average 
workman  or  medical  practitioner.  .  .  . 
The  reason  is  given  by  Holmes,  J.,  in 


Braithwaite  v.  Hall,  168  Mass.  38, 
40,  46  NE  398,  where  after  havliu; 
stated  that  such  evidence  was  ad- 
missible under  a  declaration  alleging 
general  damages,  he  continued:  'If 
any  distinctions  in  the  value  of  men's 
time  are  admitted  there  Is  no  reason 
why  the  whole  actual  difference 
should  not  be  recognized.  To  this 
extent  a  tortfeasor  takes  the  risk  of 
the  value  of  what  he  destroys.'  It  is 
however  to  be  remembered,  as  often 
pointed  out,  that  such  inquiries  are 
descriptive  only  of  the  plaintiff's  loss 
of  earning  power,  and  the  estimated 
Income  based  upon  previous  earn- 
ings, which  if  it  had  not  been  for  the 
injury  he  probably  would  have  re- 
ceived, cannot  as  such  be  considered 
an  element  of  damages.  The  prin- 
ciple upon  which  these  decisions  rest, 
is,  that  the  plaintiff  can  recover  only 
for  the  loss  or  Impairment  of  his 
productive  power  as  an  individual, 
which  may  be  ascertained  and  esti- 
mated according  to  the  nature  and 
scope  of  his  employment,  calling,  or 
profession."  Stynes  v.  Boston  El.  R. 
Co..  206  Mass.  76,  76,  91  NE  998,  999, 
30  LRANS  737. 

as.  Staal  V.  Grand  St.,  etc.,  R.  Co., 
107  N.  Y.  625  mem,  13  NE  624,  1  Sllv. 
A.  516;  Ruse  v.  Pittsburgh  R.  Co., 
247  Pa.  295,  93  A  346;  Wallace  v. 
Pennsylvania  Co.,  219  Pa.  327,  68  A 
962;  Simpson  v.  Pennsylvania  R.  Co., 
210  Pa.  101,  69  A  693;  McKenna  v. 
Citizens'  Natural  Gas  Co.,  198  Pa.  31, 
47  A  990;  Wallace  v.  Pennsylvania  R. 
Co.,  195  Pa.  127,  45  A  685,  62  LRA 
33;  OHn  v.  Bradford,  24  Pa.  Super.  7, 
10;  Waters  v.  Atlantic  Reflnlng  Co., 
24  Pa.  Co.  351;  Ft.  Worth,  etc.,  R.  Co. 
V.  Wlninger,  (Tex.  Civ.  A.)  151  SW 
586;  Bl  Paso,  etc.,  R.  Co.  v.  Sawyer, 
56  Tex.  Civ.  A.  196,  119  SW  107; 
Houston,  etc.,  R.  Co.  v.  Bird.  (Tex. 
Civ.  A.)  48  SW  756.  - 

"It  is  too  well  settled  to  require 
the  citation  of  authorities  that  such 
loss  cannot  be  considered,  as  an  ele- 
ment of  the  measure  of  damages.  In 
the  absence  of  evidence  from  which 
Its  pecuniary  extent  may  be  esti- 
mated. Even  if  we  may  presume  an 
earning  capacity  in  a  person  of  or- 
dinary physical  and  mental  powers, 
wo  cannot  presume  its  quantum,  pe- 
cuniarily; hence,  without  evidence  on 
this  point,  there  is  no  ground  from 
which  the  pecuniary  damage  arising 
from  its  loss  or  Impairment  can  be 
determined."  Olin  v.  Bradford, 
supra. 

[a]  Bvldanoe  held  nUBcient^— 
OHn  V.  Bradford,  24  Pa.  Super.  7. 

30.  U.  S.— U.  S.  Cast  Iron  Pipe, 
etc..  Co.  V.  Bastham,  237  Fed.  185,  160 
CCA  331. 

Ala. — Alabama  Fuel,  etc.,  (30.  v. 
Ward,  69  S  621;  Birmingham  R.,  etc., 
Co.  V.  Colbert,  67  S  613;  Sloss-Shef- 
field  Steel,  etc.,  Co.  v.  Stewart.  172 
Ala.  576.  56  S  786;  Manistee  Mill  Co. 
V.  Hobdy,  166  Ala.  411,  51  8  871,  138 


AmSR  73;  Louisville  etc.,  R.  Co.  v. 
Binlon,  107  Ala.  645,  18  S  75;  Sea- 
board Mfg.  Co.  V.  Woodson,  98  Ala. 
378,  382,  11  S  733;  Louisville,  etc..  R. 
(^.  V.  Pearson,  97  Ala.  211,  12  S 
176. 

Colo. — ^Diamond  Rubbe'r  Co.  v.  Har- 
ryman,  41  Colo.  415,  92  P  922. 

Qa. — Atlanta,  etc.,  R  Co.  v.  Haral- 
son. 133  Ga.  231,  .65  SB  437;  South- 
ern Cotton  Oil  Co.  V.  Skipper,  125  Ga. 
368,   54  SB  110. 

111. — Hatcher  v.  Qulncy  Horse  R., 
etc.,  Co.,  181  HI.  A.  30. 

Mich. — Kethledge  v.  Petoskey,  179 
Mich.  301,  146  NW  164;  Pierce  v.  C.  H. 
BIdwell  Thresher  Co.,  153  Mich.  323, 
116  NW  1104;  Britton  V.  Grand  Rap- 
ids St.  R.  Co.,  90  Mich.  169,  61  NW 
276. 

N.  Y. — Staal  v.  Grand  St..  etc.,  R 
Co.,  86  Hun  208. 

Pa. — McKenna  v.  Citizens'  Natural 
Gas  Co.,  198  Pa.  31,  47  A  990. 

Tex. — Houston,  etc.,  R,  (3o.  v.  Bird, 
(Civ.  A.)  48  SW  756. 

"Whether  an  employee's  wages  will 
be  increased  or  diminished,  in  the 
future,  or  whether  he  will  certainly  ' 
die  sooner  or  later,  is  not  a  fact  of 
positive  proof,  but  no  sound  rule  of 
right  and  Justice,  will  permit  a  Jury 
in  assessing  damages  to  be  paid  by 
one  person  to  another  sfs  compensa- 
tion for  a  pecuniary  loss,  to  reach  a 
conclusion  of  the  amount  to  be  paid, 
from  mere  conjectures  or  without  re- 
gard to  proper  data  furnished  aa  evi- 
dence." Seaboard  Mfg.  Co.  v.  Wood- 
son, supra.' 

fa]  niwrtnrtlaib — Mere  testimony 
that  the  injured  person  was  saving 
thirty-five  dollars  a  month,  without 
showing  his  income  or  amount  of  his 
earnings,  is  insufilcient.  Louisville, 
etc..  R.  Co.  V.  Pearson,  97  Ala.  211, 
12  S  176. 

[b]  la  ^ezaa,  there  la  authority  to 
the  effect  that,  where  the  nature  of 
the  Injury  is  such  as  to  necessarily 
affect  plaintiff's  capacity  to  earn 
money  in  occupaticns  generally,  the 
Jury  may  from  their  common  knowl- 
edge and  experience  determine  the 
amount  of  an  award  for  decreased 
earning  capacity.  J.  M.  Gufley  Petro- 
leum Co.  V.  Dinwiddle,  (Civ.  A.)  182 
SW  444;  St.  Louis  Southwestern  R. 
Co.  V.  Nlblack,  63  Tex.  Civ.  A.  619.  117 
SW  188;  Texarkana,  etc.,  R.  Co.  v. 
Tollver.  37  Tex.  Civ.  A.  437.  84  SW 
376;  Missouri,  etc.,  R.  Ck>.  v.  Johnson. 
(Civ.   A.)    37   SW   771. 

31.  Muskogee  Electric  Tract  (3o.  v. 
Eaton.  49  Okl.  344.  152  P  1109;  Ruse 
V.  PittsburglT  R.  Co.,  247  Pa.  295.  93 
A  346;  McGonnell  v.  Pittsburg  R.  Co.. 
234  Pa.  396,  83  A  282;  Simpson  v. 
Pennsylvania  R.  Co.,  210  Pa.  101, 
104.  59  A  693. 

"Except  where  a  flxed  compensa- 
tion is  paid  for  services  rendered, 
there  can  be  no  certainty.  The  age 
of  the  person,  his  situation  in  life, 
his    condition    of    health    and    habits 
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law  exacts  only  the  kind  of  proof  of  whieh  the  fact 
to  be  proved  is  susceptible.**  An  award  for  diminu- 
tion of  prospective  earning  capacity  may  be  made, 
although  there  is  no  direct  evidence  as  to  the 
amount  of  loss.'* 

Gleneral  considerations  affecting  measnre.  As  a 
broad  general  rule,  all  evidence  tending  to  show  the 
character  of  plaintiff's  ordinary  pursuits,  and  the 


extent-  to  which  the  injury  has  or  will  prevent  him 
from  following  such  pursuits,  is  admissible,**  but 
evidence  which  consists  of  mere  guesswork  and 
speculation  upon  what  may  happen  should  be  ex- 
cluded.*" Further,  it  is  obvious  that  the  evidence 
offered  should  relate  to  plaintiff's  earning  capac- 
ity.''    As  bearing  upon  this  question  it  is  proper. 


of  Industry,  and  profits  derived  from 
the  managrement  of  a  business  result- 
ing from  the  personal  attention  and 
labor  of  the  owner,  as  distinguished 
from  profits  arising  from  Invested 
capital,  may,  in  proper  cases,  be  con- 
sidered in  determining  earning 
power."  Simpson  v.  Pennsylvania  R. 
Co.,  supra. 

'  "The  governinK  rule  is  that  the  evi- 
dence must  be  such  as  will  enable 
the  jury  to  deduce  a  rational  Infer- 
ence therefrom  with  respect  to  the 
matter  involved."  Kerr  v.  Frlck,  255 
Pa.   452.  453,  100  A  136. 

[a]  Bir«ct  of  Kvanumt  In  com' 
glaint  —  An  averment  that  plalntUT 
at  the  time  he  was  Injured  was  earn- 
ing one  dollar  and  a  half  a  day,  which 
is  neither  admitted  nor  denied  by  de- 
fendant in  its  answer,  may  afford  a 
basiSf  for  a  charge  as  to  diminished 
earning  capacity.  Southern  Bell  Tel., 
etc.,  Co.  V.  Shamos,  12  Qa.  A.  463,  77 
SB  312. 

[b]  STUasoe  held  ■nJBotMi't.^-St. 
Louis,  etc.,  R.  Co.  v.  Leamons,  82 
Ark.  504,  102  SW  363;  Chicago  Cons. 
Tract.  Co.  v.  Schritt,  222  111.  364,  78 
NB  820  faff  124  111.  A.  578];  Hoyt  T. 
Metropolitan  St.  R.  Co..  73  App.  Div. 
249,  76  NTS  832  faff  176  N.  T.  602 
mem,  67  NB  1083  mem];  Kerr  v. 
Prick,  266  Pa:  452,  100  A  135;  Ruse  v. 
Rittsburgh  R.  Co.,  247  Pa.  2$S,  93  A 
346;  International,  etc.,  Co.  v.  Cruse- 
turner.  44  Tex.  Civ.  A.  181,  98  SW 
423;  Houston,  etc.,  R.  Co.  v.  Harris,  30 
Tex.  Civ.  A.  179,  70  SW  335;  De  la 
Vergne  Refrigerating  Mach.  Co.  v. 
Stahl,  24  Tex.  Civ.  A.  471,  60  SW 
319. 

[c]  Bvldenoa  held  InaniBolant. — 
(1)  Where,  in  an  action  for  injuries 
to  a  passenger,  it  appeared  that  lie 
was  unmarried  and  worked  as  a  farm 
and  railroad  hand  both  before  and 
after  the  accident,  and  although  he 
claimed  an  injury  to  one  of  his  eyes, 
there  was  no  evidence  that  hla  ca- 
pacity to  labor  was  impaired,  except 
that  a  witness  for  whom  he  had 
worked  testified  that  he  did  not  seem 
as  "peart"  as  before  the  accident,  he 
was  not  entitled  to  recover  for  al- 
leged diminished  earning  capacity. 
St.  Louis  Southwestern  R.  Co.  v. 
Smith,  36  Tex.  Civ.  A.  607,  86  SW 
943.  (2)  Where  In  an  action  for  per- 
sonal injuries  there  was  no  evidence 
of  plaintiff's  age,  her  previous  earn- 
ing capacity  or  avocation,  or  whether 
her  injury  incapacitated  her  from 
earning  money,  evidence  that  she  was 
a  young  lady,  that  she  had  once  been 
a  teacher,  that  she  had  previously 
made    her   own    Hvlng.    and    had   as- 

'sisted  her  father  to  support  his  fam- 
ily was  held  Insufflclent  to  Justify  an 
instruction  submitting  lessened  abil- 
ity to  earn  money  as  an  element  of 
damage.  Houston,  etc.,  R.  Co.  T.  Bird, 
(Tex.   Civ.  A.)  48  RW  766. 

aa.  Muskogee  Electric  Tract.  Co. 
V.  E:aton,  49  Okl.  344.  162  P  1109;  El 
Paso,  etc.,  R.  Co.  v.  Sawyer,  66  Tex. 
Civ.  A.  195.  119  SW  107. 

33.  U.  S.— Louisville,  etc.,  R.  Co. 
V.  Bums,  242  Fed.  411,  155  CCA  187; 
ttetroit.  etc.,  R.  Co.  v.  Kimball,  211 
Fed.   633,  128  CCA  666. 

Ala. — ^Adaros  v.  Crim,  177  Ala.  279, 
58  S  442. 

Ark. — Ferguson,  etc..  Land,  etc., 
Co.  V.  Good,  112  Ark.  260,  165  SW 
628. 

Cal. — ^Worden  v.  Central  Fireproof 
BIdg.  Co.,  172  Cal.  94,  165  P  839; 
Melone  v.  Sierra  R.  Co.,  151  Cal.  113, 
91  P  522;  Washington  v.  Pacific  Elec- 
tric R.  Co.,  14  Cal.  A.  685,  112  P 
904. 


Co. 


649, 
etc.. 
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R. 


Colo. — ^Florence,     etc.,     R. 
Kerr.  69  Colo.  589,  161  P  439. 

111.— Fisher  v.  Jansen,  128  111 
21  NE  598;  Wayne  v.  St.  Louis, 
R.  Co.,  165  III.  A.  353. 

Ky. — Louisville  v.  Tompkins, 
SW  174. 

Me. — Mathews    v.    Boston,    etc., 
Co.,  113  Me.  449,  94  A  884. 

N.  J. — Miller  v.  Delaware  Rlvei 
Transp.  Co..  85  N.  J.  L.  700,  90  A  288, 
AnnCaslSieC  165. 

N.  Y. — McNaughton  v.  Metropoli- 
tan St.  R.  Co.,  22  Misc.  700.  49  NYS 
1102. 

[a]  Xllnstzatloiia^— U)  Evidence 
of  actual  absence  from  business,  of 
tinie  spent  in  a  hospital  and  of  other 
illness  and  of  physical  and  mental 
suffering.  Is  sufflclent  to  sustain  an 
ijistruction  as  to  loss  of  earning  ca- 
pacity in  the  case  of  one  engaged  in 
a  gainful  occupation.  '  Detroit,  etc., 
R.  Co.  v.  Kimball,  211  Fed.  633,  128 
CCA  665.  (2)  In  an  action  for  loss 
of  a  servant's  eye,  evidence  that  his 
other  eye  pained  him  whenever  he 
took  cold  and  when  the  weather  was 
dry  and  dusty,  warranted  the  sub- 
mission of  diminution  of  earning 
power  as  a  result  of  the  accident. 
Ferguson,  etc..  Land,  etc.,  Co.  v.  Good, 
112  Ark.  260,  165  SW  628.  (3)  Direct 
Evidence  as  to  previous  earning  ca- 
pacity, or  as  to  its  proportionate  im- 
pairment due  to  an  injury,  is  un- 
necessary to  permit  the  Jury  to  form 
a  fairly  accurate  estimate  of  the 
earning  capacity  of  a  farmer,  his  age 
and  previous  condition  of  health  and 
strength  being  '  established.  Louis- 
ville, etc.,  R.  Co.  V.  Burns,  242  Fed. 
411,  155  CCA  187.  (4)  Where  a  mar- 
ried woman  who  is  a  housekeeper  is 
injured,  the  extent  of  impairment  of 
her  earning  power  is  for  the  Jury,  to 
be  determined  by  application  of  their 
common  knowledge  and  experience  to 
all  the  facts  in  the  case.  Louisville 
V.  Tompkins,  (Ky.)  122  SW  174.  (5) 
Where  disability  to  labor,  etc.,  is 
clearly  proved  in  a  personal  Injury 
action,  the  jury  may  award  a  reason- 
able sum  therefor.  Irrespective  of 
whether  the  injured  person  is  shown 
to  have  any  definite  Income.  Miller 
v.  Delaware  River  Transp.  Co.,  85 
N.  J.  L.  700,  90  A  288,  AnnCasl916C 
166.  (6)  Evidence  that  injury  Im- 
paired plaintiff  servant's  eyesight  and 
compelled  him  to  practically  aban- 
don his  trade  of  blacksmithing  will 
support  an  instruction.  Wisconsin, 
etc..  Lumber  Co.  v.  Standridge,  (Ark.) 
201  SW  295. 

In  aotton  by  minor  see  Infants. 

84.  111. — Knox  v.  American  Rolling 
Mill  Corp.,  236  111.  437,  86  NE  90, 
127  AmSR  291. 

Mass. — Halloran  v.  New  York,  etc., 
R.  Co.,  211  Mass.  132.  97  NE  631. 

Or. — Brown  v.  Oregon-Washington, 
R.,  etc.,  Co.,  63  Or.  396,  409,  128  P 
38. 

Pa. — McCarthy  v.  Pennsylvania  R. 
Co.,  211  Pa.  198,  60  A  778;  McKenna 
v.  Citizens'  Natural  Gas  Co.,  201  Pa. 
146,  50  A  922. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Murphy,  49  Tex.  Civ.  A.  686,  109  SW 
489. 

"It  is  competent  always  to  show 
the  injured  person's  ability  and  ca- 
pacity for  earning,  as  well  as  his 
skill  in  any  particular  art  or  pro- 
fession." Youngstown  Bridge  Co.  v. 
Barnes,  98  Tenn.  401,  409,  39  SW 
714. 

"Any  evidence  which  would  indicate 
fairly  the  capacity  of  the  plaintiff  to 
earn  money  In  his  usual  vocation,  and 
the  probability  of  his  being  able   to 


do  so  in  the  future  would  be  admit- 
ted.". Brown  V.  Oregon- Washington 
R.,  etc.,  Co.,  supra. 

"To  prove  the  value  of  the  depriva- 
tion the  plaintiff  may  introduce  evi- 
dence not  only  of  his  average  earn- 
ings before  and  after  the  injury,  but 
of  his  diminished  capacity  for  labor, 
or  of  his  entire  loss  of  ability  to  earn 
money  In  the  future."  Stynes  v.  Bos- 
ton El.  R.  Co.,  206  Mass.  75,  76,  91  NE 
998,  999,  30  LRANS  737. 

[a]  XUiistratlonav— (1)  Evidence 
that  plaintiff  had  been  studying  to 
be  a  singer  for  hire,  in  connection 
with  evidence  of  injury  to  her  voice, 
is  admissible.  Halloran  v.  New  York, 
etc.,  R.  Co.,  211  Mass.  132,  97  NB 
631.  (2)  That  plaintiff,  prior  to  her 
injury,  was  engaged  in  selling  hair 
goods  and  Intended,  on  a  favorable 
opportunity,  to  embark  in  such  bvisi- 
ness,  may  be  shown.  Pierce  v.  Seat- 
tle Electric  Co.,  83  Wash.  141,  146  P 
228,  78  Wash.  167,  138  P  666.  (3)  At- 
torney at  law's  estimate  of  his  in- 
come, based  on  his  tank  book,  check 
book,  etc.,  is  admissible.  Llewellyn 
V.  WUkes-Barre,  254  Pa.  196,  98  A 
886.  (4)  Evidence  tending  to  show 
prospective  musical  talent  of  a  child 
of  four  was  competent.  In  connection 
with  other  evidence  tending  to  show 
that  some  of  her  fingers  were  per- 
manently injured.  Gulf,  etc..  R.  Co. 
V.  Sauter,  46  Tex.  Civ.  A.  809,  103 
SW  201.  (6)  In  a  railroad  switch- 
man's action  for  Injuries,  evidence 
that  a  physical  test  was  required  of 
railroad  employees  is  admissible  al- 
though it  was  not  shown  that  de- 
fendant required  such  test.  Paris, 
etc.,  R.  Co.  V.  Flanders,  (Civ.  A.)  166 
SW  98  [aff  107  Tex.  326,  179  SW 
263],  (6)  Evidence  of  the  amount 
and  value  of  crops  raised  annually  by 
plaintiff.  If  erroneous,  was  not  preju- 
dicial, where  uncontradicted  testi- 
mony of  the  amount  usually  earned 
by  him  was  admitted,  and  the  dam- 
ages would  be  as  great  if  referred  to 
that  evidence  as  a  measure  as  to  the 
former.  Galveston,  etc.,  R.  Co.  v. 
Eaten,  (Tex.  Civ.  A.)  44  SW  662. 

85.  Brown  v.  Oregon-W^ashington 
R.,  etc.,  Co.,  83  Or.  396,  128  P  88; 
Clark  v.  Butler  Junction  Coal  Co.,  259 
Pa.  262,  102  A  962;  St.  Louis,  etc.,  R. 
Co.  v.  Ball,  28  Tex.  Civ.  A.  287,  66 
SW  879. 

[a]  niaatnttOB^— In  a  miner's  ac- 
tion for  personal  Injury,  while  tem- 
porarily working  for  less  wages,  ad- 
mission of  his  testimony  as  to  the 
wages  he  could  earn  as  a  miner  was 
error,  where  there  was  no  evidence 
as  to  a  general  wage  scale  for  miners. 
Clark  V.  Butler  Junction  Coal  Co.,  259 
Pa.  262,  102  A  962. 

88.  Freeland  v.  Brooklyn  Heights 
R.  Co.,  64  App.  Div.  90,  66  NTS  321. 

[a]  ZUnatraUona. — (l)  Where  spe- 
cial damages  are  claimed  for  an  in- 
Jury  to  plaintiff's  hand  which  would 
prevent  him  from  continuing  his  busi- 
ness as  a  carriage  draftsman,  It  Is 
error  to  admit  fancy  drawings  and 
sketches  made  by  him  which  have  no 
connection  with  such  business.  Free- 
land  v.  Brooklyn  Heights  R.  Co.,  64 
App.  Div.  90,  66  NTS  321.  (2)  In  an 
action  tried  In  1905  for  personal  in- 
juries received  in  1902,  evidence  of 
plaintiff's  conviction  of  a  misde- 
meanor committed  in  1900  Is  inad- 
missible. Missouri,  etc..  R.  Co.  v. 
Dumas,  (Tex.  Civ.  A.)  93  SW  493. 
(3)  Where,  in  an  action  for  injuries 
to  a  switchman,  plaintiff  testified 
that  lor  thirteen  years  he  had  been 
working  in  various  kinds  of  construc- 
tion works,  for  industrial  plants,  and 
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to  take  into  consideration  plaintiff's  age,*^  his  ex- 
pectancy of  life,"'  his  occupation,'*  business,*'  or 
profession,**  the  effect  of  the  injury  thereon,*'  the 


thb  last  two  years  in  railroading, 
earninK  from  seventy  dollars  to  one 
hundred  dollars  a  month,  and  that 
while  working  for  a  telephone  com- 
pany he  made  less  than  seventy  dol- 
lars a  month,  the  exclusion  of  evi- 
dence, as  bearing  on  the  question  of 
dainages,  that  railroad  service  paid 
better  than  ordinary  Jobs  of  a  sim- 
ilar character,  because  of  the  dan- 
gers involved  in  railroad  work,  was 
not  erroneous.  St.  Louis,  etc.,  R.  Co. 
V.  Taylor,  (Tex.  Civ.  A.)  134  SW  819. 
(4)  In  an  action  for  injuries  to  a 
servant,  evidence  of  deductions  made 
from  his  wages  by  defendant  for 
hospital  fees,  insurance,  etc.,  which 
..were  not  incident  to  the  employment, 
was  inadmissible.  Missouri,  etc.,  K. 
Co,  v.  Dickson,  40  Tex.  Civ.  A.  S50, 
»0  SW  507. 

37.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Handley,  174  Ala.  593,  66  S  539;  Dunn 
V.  Ounn,  149  Ala.  S83,  42  S  6S6. 

■  Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mo- 
Michael,  116  Ark.  101.  1:71  SW  116. 

Mich.— Pawllcki  v.  Detroit  United 
R.  Co.,  191  Mich.  636,  158  NW  162, 
1«8  [cit  Cyc]. 

Nebr.— Sioux  City  R.  Co.  v.  Smith, 
22  Nebr.  775,  36  NW  286. 

Tox. — Qalveston.  etc.,  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  A.  42,  20  SW 
990. 

"The  age  and  occupation  of  the 
Injured  'person,  value  of  his  servicea 
—that  Is,  the  wages  he  has  earned 
in  the  past,  whether  he  has  been 
employed  at  ^  fixed  salary  or  as  a 
professional  man — are  proper  to  be 
considered.  He  is  entitled  to  re- 
cover for  the  disabling  effect  of  the 
injury  upon  his  capacity  to  earn,  not 
only  up  to  the  time  of  the  trial,  but 
for  all  probable  .future  disability  in 
that  respect."  Howard  Oil  Co.  v. 
Davis,  76  Tex.  630,  634,  13  SW  665 
[quot  2  Wood  R.  Law  pp  1239,  12401. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Mlchael,  115  Ark.  101,  171  SW  115; 
Illinois  Cent.  R.  Co.  v.  Houchina,  121 
Ky.  526,  89  SW  530,  28  KyL  499,  123 
AroSR  205,  1  LRANS  375;  Sioux  City, 
etc..  R.  Co.  V.  Smith,  22  Nebr.  776,  36 
NW  286.     See  generally  supra  I  181. 

la]  Age  not  established. — The  fact 
that  plaintiff  was  uncertain  about  his 
age  but  placed  it  at  about  fifty  as 
the  best  approximation  he  could 
make,  will  not  prevent  the  submis- 
sion of  the  question  of  Impaired  earn- 
ing capacity,  although  hla  expectancy 
of  life  is  not  proved  in  any  more 
precise  manner.  Texas  Midland  R. 
Co.  v.  Wiggins.  (Tex.  Civ.  A.)  161 
SW  445. 

89.  U.  S. — ^Parshall  v.  Minneapolis, 
etc.,  R.  Co.,  85  Fed.  649  Capp  dism 
154  U.  S.  510  mem,  14  SCt  1149  mem, 
14  L.  ed.  1074  mem];  Wightman  T. 
Providence.  29  F.  Cas.  No.  ^7,630,  1 
Cliff.  624. 

Ala. — Alabama  Oreat  Southern  R. 
Co.  V.  Yarbrough,  88  Ala.  238.  S  S 
447,  3  AmSR  716. 

Qa. — Central  of  Georgia  R.  Co.  v. 
Moore,  5  Qa.  A.  562.  63  SB  642. 

111. — Bloomlngton  v.  Chamberlain, 
104  111.  268. 

Iowa.— >Hunt  V.  Chicago,  etc.,  R. 
C:o..  '26  Iowa  363. 

[a]  niaatmUon^— That  one  suing 
for  diminution  of  earning  capacity 
through  an  injury  was  previously  a 
tramp  is  material  in  measuring  hla 
damages.  Central  of  Qeorgia  R.  Co. 
V.  Moore.  5  Qa.  A.  662,  63  SE  642. 

40.  Union  Depot,  etc.,  Co.  v.  Lon- 
doner. 50  Colo.  22.  114  P  316,  33  LRA 
NS  433;  McCHain  v.  Lewlston  Inter- 
state Fair,  etc.,  Assoc,  17  Ida.  63,  104 
P  1015,  25  LRANS  691,  20  AnnCas  60; 
Pennsylvania  R.  Co.  v.  Dale,  76  Pa. 
47;  International,  etc.,  R.  Co.  v.  Ir- 
vine, 64  Tex.  629. 

41.  Indianapolis  v.  Oaston,  68  Ind. 
224. 

4tt.    U.  S. — ^District  of  Columbia  v. 


Woodbury,  136  li.  S.  450,  10  SCt  990, 
34    L.   ed.    472. 

Ala. — Southern  R.  Co.  v.  Fiaher,  74 
S  580;  Southern  Car,  etc.,  Co.  v.  Bart- 
lett,  137  Ala.  234,  34  S  20. 

Cal.^Burns  v.  Dunham,  etc..  Co., 
148  Cal.  208,   82  P  969. 

Conn. — Finken  v.  Elm  City  Brass 
Co.,  73  Conn.  428,  47  A  670. 

D.  C. — Woodbury  v.  District  of  Co- 
lumbia, 16  D.  C.  127.  ' 

Qa. — Louisville,  etc..  R.  Co.  v. 
Smith,  136  Qa.  456,  71  SE  774;  At- 
lanta, etc.,  R.  Co.  v.  Johnson,  66  Oa. 
269. 

Ida. — McClaln  v.  Lewlston  Inter- 
state Fair,  etc.  Assoc,  17  Ida.  63,  104 
P  1016,  26  LRANS  691,  20  AnnCas  60. 

111. — Bloomlngton  v.  Chamberlain, 
104  111.  268. 

Iowa. — Keyes  v.  Cedar  E^lls,  107 
Iowa  509,  78  NW  227;  Slmonson  v. 
CMcago,  etc.,  R.  Co.,  49  Iowa  87. 

Kan. — Consolidated  Kansas  City 
Smelting,  etc..  Co.  v.  Tinchert.  5  Kan. 
A.  130,  48  P  889.- 

Mass. — Ballou  v.  Farnum,  11  Allen 
78. 

N.  C. — ^Ridge  v.  Norfolk  Southern 
R.  Co..  167  N.  C.  510,  83  SB  762,  LRA 
1917E  216:  Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442.  10  SB 
552. 

Pa. — Qulgley  v.  Pennsylvania  'R. 
Co.,  210  Pa.  162,  69  A  958. 

Tex. — International,  etc.,  R.  Co.  v. 
Irvine,  64.  Tex.  629;  St.  Louis  South- 
western R.  Co.  V.  Norveil,  (Civ.  A.) 
115  SW  861;  Houston,  etc.,  R.  Co.  v. 
Fanning,  40  Tex.  Civ.  A.  422,  91  SW 
844;  Texas,  etc.,  R.  Co.  v.  Watts,  36 
Tex.  Civ.  A.  29,  81  SW  326;  Inter- 
national, etc,  R.  Co.  V,  Locke,  (Civ. 
A.)  67  SW  1082;  Galveston,  etc,  R. 
Co.  V.  Cooper,  2  Tex.  Civ.  A.  42,  20 
SW990. 

Wis. — Luck  V.  Rlpon.  62  Wis.  196,  8 
NW  815. 

[a]  Appllcatloa  of  mla. — Where 
plaintiff  has  by  the  personal  injuries 
complained  of  been  compelled  to  dis- 
solve a  partnership,  it  has  been  held 
that  evidence  of  such  circumstances 
was  admissible.  International,  etc, 
R.  Co.  v.  Irvine,  64  Tex.  629. 

43.  Alabama  Great  Southern  R. 
Co.  V.  Yarbrough,  83  Ala.  238,  3  S 
447,  3  AmSR  716;  Pawllcki  v.  Detroit 
United  R.  Co.,  191  Mich.  638,  168  NW 
162,  163  [cit  Cyc]. 

[a]  Bajnplss  of  plaintiff's  fomwr 
work  are  admissible  for  the  purpose 
of  showing  her  skill  in  such  work, 
and  as  laying  a  foundation  for  evi- 
dence that  because  of  the  injury  her 
capacity  to  do  such  work  was  de- 
stroyed. Youngstown  Bridge  Co.  v. 
Barnes,  98  Tenn.  401,  39  SW  714. 

44.  Ala. — Louisville,  etc.  R.  Co.  v. 
Handley,  174  Ala.  593.  56  S  639;  Elba 
V.  Bullard.  152  Ala.  237.  44  S  412: 
West  Pratt  Coal  Co.  v.  Andrews.  160 
Ala.  368,  43  S  348. 

Ark. — St.  Louts,  etc.,  R.  Co.  v.  Mc- 
Mlchael,  115  Ark.  101.  171  SW  116; 
St.  Louis  Southwestern  R.  Co.  v. 
Jackson    93  Ark.  119,  124  SW  241. 

Cal. — Bonneau  v.  North  Shore  R. 
Co..  162  Cal.  406,  S3  P  106,  125  AmSR 
68. 

Colo. — Colorado,  etc.,  R.  Co.  v.  Jen- 
kins. 25  Colo.  A.  348.  138  P  437. 

Conn. — Finken  v.  Elm  City  Brass 
Co..  73  Conn.  423.   47  A  670. 

Ga. — ^Atlanta  Cons.  St.  R.  Co.  v. 
Bates.  .103  Qa.  333,  30  SE  41;  Broyles 
V.  PrlBock,  97  Ga.  643,  25  SE  389. 

Ida. — McClain  v.  Lewlston  Inter- 
state Fair,  etc.,  Assoc,  17  Ida.  63,  104 
P  1015.  25  LRANS  691,  20  AnnCas 
60. 

111.— Illinois  Steel  Co.  v.  Ryska,  200 
111.  280,  65  NE  734;  Illinois  Steel  Co. 
V.  Ostrowski,  194  111.  376,  62  NE  822 
[aff   93   ni.  A.   57]. 

Ind. — Loutsvnia,  eta,,  R.  Co.  v. 
Frawley,  110  Ind.  18,  9  NE  594. 

Iowa. — ^Andrews   v.    Chicago   Great 


physieal  capacity  of  plaintiff  to  perform  his  work 
at  the  time  he  was  injured,*'  his  earnings  before** 
and  after**  the  injury,  and  a  comparison  qf  such 


Western  R.  Co..  129  Iowa  162.  105 
NW  404;  Winter  v.  Central  Iowa  R 
Co..  80  Iowa  443,  45  NW  737;  Kline 
V.  Kansas  City,  etc.,  R.  Co.,  50  Iowa 
666. 

Ky. — Newport  St.  R.  Co.  ▼.  John- 
son. 2  KyL  225.  11  Ky.  Op.  36. 

Nebr. — Lin<;oln  v.  Beckman.  23 
Nebr.  677.  87  NW  693. 

N.  Y.— Ehrgott  v.  New  York,  98 
N.  Y.  264,  48  AmR  622;  Kessel  v. 
Butler,  63  N.  Y.  612;  Hair  v.  Mutual 
Ben.  L.  Ins.  Co.,  63  N.  Y.  611  mem; 
Belsiegel  v.  New  York  Cent.  R  Cc 
40  N.  Y.  9. 

N.  C. — Rushing  V.  Seaboard,  etc.,  R. 
Co.,  149  N.  C.  158,  62  SE  890;  Wallace 
V.  Western  North  Carolina  R.  Co.,  104 
N.  C.  442.  10  SE  552. 

Tex. — International,  etc.,  R.  <3o.  v. 
Irvine,  64  Tex.  629;  St.  Louis  South- 
western R,  Co.  v.  Home,  (Civ.  A.)  130 
SW  1025;  Gulf.  etc..  R.  Co.  v.  Brown, 
16  Tex.  Civ.  A.  98.  40  SW  608;  Gal- 
veston, etc.,  R.  Co.  v.  Ck>oper,  2  Tex. 
Civ.  A.  42,  20  SW  990. 

Va. — Southern  R.  Co.  v.  Stockdon, 
106  Va.  693,  56  SE  713. 

Wash. — Kirk  v.  Seattle  Electric 
Co.,  68  Wash.  283,  108  P  604,  31  LRA 
NS.  991. 

Eng. — Phillips  V.  London,  etc.,  R. 
Co.,  6  C.  P.  D.  280. 

[a]  XUurtnttlAaa. —  (1)  Plaintiff 
may  testify  as  to  the  amount  he 
had  earned  In  the  management  of 
other  laborers.  St.  Louis  Southwest-, 
ern  R.  Co.  v.  Jackson,  93  Ark.  119, 
124  SW  241.  (2)  In  an  action  for 
injuries  to  a  person  employed  a  part 
of  the  time  as  a  brakenjan  and  a  part 
of  the  time  as  an  extra  conductor, 
he  was  entitled,  with  reference  Xo  the 
question  of  his  earning  capacity,  to 
show  how  much  time  he  was  called 
upon  to  work  as  conductor,  what  he 
received  as  such,  and  what  he  re- 
ceived as  a  brakeman.  Galveston, 
etc.,  R.  Co.  V.  Still,  46  Tox.  Civ.  A. 
169,   100  SW  176. 

[b]  Appllostfaw  of  rtU*. — ^Although 
there  is  evidence  in  an  action  for 
personal  injuries  that  plaintiff's  em- 
ployer hired  him  because  of  friend- 
ship, evidence  as  to  his  wages  before 
his  injury  is  admissible,  without 
proof  of  his  qualifications,  or  that  his 
services  were  worth  what  he  re- 
ceived. Amann  v.  Chicago  Cons> 
Tract.  Co.,  243  III.  263,  90  NE  673. 

[c]  Banaincs  ontaU*  of  vgvaax 
•mploymeat. — Plaintiff  is  entitled  to 
show  his  earnings  outside  of  his 
regular  salary,  although  the  rules  of 
his  employer  prohibit  his  engaging  in 
such  outelde  occupations.  Union  Pac 
R.  Co.  V.  Whitney,  198  Fed.  784,  117 
CCA  392  (holding  that,  in  an  action 
by  a  railroad  postal  clerk,  ho  is  en- 
titled to  show  his  salary  and  other 
earnings,  and  evidence  as  to  the 
postal  regulations  requiring  postal 
clerks  to  use  their  layoff  periods  for 
rest  aiid  study  at^  evldejnce  of  the 
chief  clerk  of  the  railroad  mail  ser-> 
vices  that  the  usual  requirements  of 
rest  would  prevent  a  railroad  mall 
clerk  from  engaging  in  other  occu- 
pations, Is  Inadmissible). 

[d]  Speolal  fees  in  the  nature  of 
gratuities  which  a  physician  had  cus- 
tomarlly-Teceived  prior  to  his  injury 
may  be  considered  by  the  Jury  in  es- 
timating the  value  of  his  practice. 
Phillips  v.  London,  etc.,  R.  Co..  6 
C.  P.  D.  280. 

45.  Ala.— Elba  v.  BuUard,  152  Ala. 
237.  44  S  412. 

Conn. — Finken  v.  Elm  City  Brass 
Co.,  73  Conn.  423,  47  A  670. 

(ja. — Macon,  etc.,  R.  Co.  v.  Mas- 
grove,  145  Ga.  647,  89  SB  767. 

111. — Henke  v.  Deere,  etc,  Co.,  175 
111.  A.   240. 

Ind. — Linton  Coal,  etc.,  Co.  v.  Per- 
sons, 16  Ind.  A.  69.  43  NE  651. 

Iowa. — Winter  v.  Central  Iowa  R. 
Co..  80  Iowa  443,  45  NW  737;  Knapp 
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earnings,**  and  the  usual  earninga  of  others  en- 
gaged in  the  same  '  employment  in  the  neighbor- 
hood/' It  has  been  held  improper  to  consider  the 
amounts  paid  by  plaintiff  after  the  injury  to  em- 
ploy others  to  do  work  formerly  done  by  him,**  bnt 
as  to  this'  there  is  authority  to  the  contrary.*'  The 
amount  which  plaintiff  has  been  able  to  save  from 


his  earnings  is  immaterial.*** 

Earnings  in  other  employments.  Diminution  of 
earning  capacity  is  not,  of  necessity,  measured  by 
itG  diminution  in  the  particular  calling  in  which 
plaintiff  was  engaged  at  the  time  of  the  injury,^^ 
or  by  the  amount  of  wages  which  he  was  then  re- 


V.  Sioux  city,  etc.,  R.  Co.,  71  Iowa  41, 
32  NW  18. 

Mich. — Pawllckl  v.  Detroit  United 
R.  Co.,  1»1  Mich.  53t,  1S8  NW  162; 
Uoore  V.  Kalamaxoo,  109  Mich.  178, 
tS  NW  1089. 

Mo. — Bamber  v.  St.  Loula  United 
R.  Co..  192  SW  953. 

N.  Y. — Beislegel  v.  New  York  Cent., 
a  Co.,  40  N.  Y.  ». 

N.  C. — RushlnK  V.  Seaboard  Air 
Line  R.  Co.,  149  N.  C.  158.  62  SE  890. 

•  Pa, — McQir-ley  v.  FhlladelpbU,  etc, 
a  Co.,  2S7  Pa.  519,  101  A  825. 

Tex. — Texas,  etc..  R.  Co.  v.  David- 
son, 3  Tex.  Civ.  A  542;  Galveston, 
etc.,  a  Co.  V.  Cooper,  2  Tex.  Civ.  A. 
42,  20  SW  890. 

Wash. — Kirk  v.  Seattle  Electric  Co., 
68  Wash.  283,  108  F  <04,  31  LRANS 
S»l. 

[a]  nhwtxatioBw— Evldencs  that 
plaintiff  who  had  lost  an  arm  was 
unable  to  resume  his  former  em- 
ployment, that  he  had  done  some 
work,  but- for  some  time  before  trial 
had  been  without  employment  is  ad- 
missible. Macon,  etc.,  R.  Co,  t.  Mus- 
grove,  145  Oa.  647,  89  SB  767. 

46.  U.  S. — Southern  Pao.  Co.  v. 
Hall,  100  Fed.  760,  Ml  CCA  60:  Illi- 
nois Cent.  R.  Co.  v.  Davidson,  76  Fed. 
517,  22  CCA  306:  Parahall  v.  Min- 
neapolis, etc.,  R.  Co.,  35  Fed.  649  [app 
dlstn  154  U.  S.  510  mem,  14  SCt  1149 
mem,  38  L.  ed.  1074  mem]. 

Ala. — Seaboard  Mfg.  Co.  v.  Wood- 
son, 98  Ala.  378,  11  S  733;  Alabama, 
etc.,  a  Co.  v.  Frazler,  93  Ala.  45,  9 
8  303.  30  AmSR  28. 

Ga. — ^Atlanta  Cons.  St.  R.  Co.  v. 
Bates,  103  Ga.  333,  30  SE  41. 

111. — Chicago,  etc.,  R.  Co.  v.  Meech, 
1(3  111.  305,  45  NE  290;  Kankakee  v. 
Steinbach,  89  111.  A.  513;  Chicago, 
etc.,  R.  Co.  V.  Meech.  69  111.  A.  69 
[arc  163  111.  305,  46  NE  290]. 

Ind. — Linton  Coal,  etc..  Co.  v.  Per- 
sons, 15  Ind.  A.  69,  43  NE  651. 

Iowa. — Escher  v.  Carroll  County, 
146  Iowa  738,  126  NW  810;  Knapp  v. 
Sioux  City,  etc.,  R.  Co.,  71  Iowa  41, 
32  NW  18;  Rice  v.  Des  Moines,  40 
Iowa  638. 

Nebr. — Sioux  City,  etc.,  R.  Co.  v. 
Smith,  22  Nebr.  775,  36  NW  285. 

N.  Y.-r-Palmer  v.  Conant,  58  Hun 
333,  11  NYS  917  [aff  128  N.  Y.  577 
mem,  28  NE  250  mem];  Nash  v. 
Sharpe,  19  Hun  366';  Brignoli  v.  Chi- 
cago, etc.,  R.  Co.,  4  Daly  182. 

Tex. — Campbell  v.  Fisher,  (Civ.  A.) 
24  SW  661;  Gulf,  etc.,  R.  Co.  v.  Ab- 
bott, (Civ.  A.)  24  SW  299;  Texas,  etc, 
a  Co.  V.  Davidson,  3  Tex.  Civ.  A. 
S42,  21  SW  68;  Galveston,  etc,  R. 
Co.  V.  Cooper,  2  Tex.  Civ.  A.  42,  20 
8W  990. 

Vt.— Bagley  v.  Mason,  69  Vt.  175,  87 
P  287. 

_47.  Camilla  Cotton  Oil,  etc.,  Co.  v. 
Walker,  (Ga.  A.)  94  SE  855;  New- 
Port  St.  R.  Co.  V.  Johnson,  2  KyL 
225,   11    Ky.    Op.    35. 

[a]  AppUoatlon  of  nd*.— Where 
plaintiff,  a  child,  in  an  action  for  per- 
■onal  injuries,  is  of  weak  mind,  and 
had  testlfled  what  his  wages  were, 
and  defendant  had  testified  that  ser- 
vants of  his  class  received  less  pay 
In  the  mill,  what  servants  of  his  class 
generally  receive  may  be  shown. 
Morrow  V.  GaSney  Mfg.  Co.,  70  S.  C. 
242,  49  SE  673. 

48.  Stynes  v.  Boston  EH.  R.  Co., 
2««  Mass.  76,  91  NE  »98,  30  LRANS 
"37;  Seabury  v.  Detroit  United  R. 
Co.,  194  Mich.  423,  426,  160  NW 
570. 

"The  true  measure  of  plaintiff's 
nmagea  .  .  .  would  be  the  value  in 
the  open  market  of  the  labor  and  ser- 
Jices  which  he  had  been  able  to  per- 
•erm  before   the   Injury   and    which 


because  of  the  Injury  he  was  unable 
to  perform  thereafter."  Seabury  v. 
Detroit  United  R.  Co.,  supra. 

40.  Moran  V.  New  York  City  R. 
Co.,  94  NYS  302;  McQonnell  v.  Pitts- 
burgh a  Co.,  234  Pa.  396.  83  A  282: 
Galveston  City  R.  Co.  v.  Chapman,  3b 
Tex.  Civ.  A.  551.  80  SW  856. 

[a]  niiwtxstlons. — (1)  In  &n  ac- 
tion for  personal  Injuries,  evidence 
that  plaintiff,  a  carpenter  and  con- 
tractor who  superintended  his  work- 
men and  worked  himself,  was  com- 
pelled to  put  a  man  to  work  In  his 
place,  to  do  the  work  he  had  pre- 
viously done,  at  twenty-five  dollars 
per  week,  was  bearing  on  the  value 
of  plaintiff's  earning  capacity.  Gal- 
veston City  R.  Co.  v.  Chapman,  35 
Tex.  Civ.  A.  661,  80  SW  866.  (2)  Evi- 
dence as  to  wages  paid  by  plaintiff 
to  a  servant  for  servlceg  formerly 
performed  by  plaintiff  for  herself  is 
admissible.  McGonnell  v.  Pittsburgh 
R.  Co.,  234  Pa.  896,  83  A  282.  To 
same  effect  Moran  v.  New  York  City 
R.  Co.,  94  NYS  302. 

60.  Louisville,  etc..  'R.  Co.  v. 
Wooden  115  Ala.  627,  22  8  33.  Com- 
pare Tex&a,  etc.,  R.  Co.  v.  Mercer, 
(Tex.  Civ.  A.)  195  &W  263  (holding 
that  in  a  passenger's  action  for  in- 
juries, where  he  alleged  a  loss  of 
time  and  an  average  earning  capacity 
of  three  thousand  dollars  per  year, 
and  defendant  on  cross-examination 
showed  that  he  had  accumulated  no 
property,  plaintiff's  testimony  that 
after  his  living  expenses  he  had  given 
every  dollar  to  his  family  was  admis- 
sible). 

SI.  U.  S.— Northern  Pac.  a  Co.  v. 
Wendel,  166  Fed.  336,  84  CCA  232. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Simpson,  177  Ala.  475,  59  S  213; 
Southern  R.  Co.  v.  Howell,  136  Ala. 
639,  34  S  6;  Seaboard  Mfg.  Co.  v. 
Wbodson,    98   Ala.    378,    11    S   733. 

111. — Knox  V.  American  Rolling  Mill 
Corp.,  236  III.  437,  86  NE  90.  127 
AmSR  291  [iff  140  111.  A.  359]:  Gales- 
burg  V.  Hall,  45  111.  A.  290;  Chicago 
V.  Edson,  43  111.  A.  417. 

Ind. — Marietta  Glass  Mfg.  Co.  v. 
Bennett.  (A.)   106  NE  419. 

Iowa. — O'Connell  v.  Davenport,  164 
Iowa  95,  145  NW  619;  Greenway  v. 
Taylor  County,  144  Iowa  332,  339,  122 
NW  943;  Grimmelman  v.  Union  Pac. 
R.  Co.,  101  Iowa  74,  74  NW  90;  Ray- 
burn  V.  Central  Iowa  R.  Co.,  74  Iowa 
637,  38  NW  606,  ,38  NW  520. 

Ky. — Stearns  Coal,  etc.,  Co.  v.  Wil- 
liams,   164   Ky.    618,    176    SW   15. 

Mich. — Millet  te  v.  Detroit  United 
R.  Co.,  186  Mich.  6S4,  153  NW  10. 

Mont. — MuUerji*  v.  Great  Northern 
R.  Co.,  60  Mont.  408.  148  P  323;  Os- 
terholm  v.  Boston,  etc..  Cons.  Copper, 
etc.,  Mln.  Co.,  40  Mont.  608.  107  P 
499. 

Tex. — Texas,  etc,  R.  Co.  v.  Ras- 
mussen,  (Civ.  A.)  181  SW  212;  Gulf,, 
etc.,  R.  Co,  V.  McKlnnell,  (Civ.  A.) 
171  SW  1091;  Dallas  (3onB.  Electric 
St.  R.  Co.  V.  Hardy,  (Civ.  A.)  86  SW 
1053;  Chicago,  etc.,  R.  Co.  y.  Long, 
26  Tex.  Civ.  A.  601.  65  SW  882;  Mis- 
souri, etc,  R.  Co.  V.  St.  Clair,  21  Tex. 
Civ.   A.    34St   61   SW  666. 

"When  a  person  Is  disabled  from 
following  hi9  ordinary  avocation,  es- 
pecially whpn  his  expectancy  in  life 
exceeds  thirty  years,  it  ought  not  to 
be  assumed,  in  estimating  the  dam- 
ages resulting  from  such  disability, 
that  he  will  engage  in  no  other  pur- 
suit, nor  that,  if  unable  to  do  manual 
labor,  he  may  not  earn  money  at 
some  Intellectual  employment.  Nor 
should  definite  proof  of  the  particu- 
lar occupation  for  which  he  may  be 
suited  be  exacted.  Ordinarily  the 
trial  occurs  shortly  after  the  Injury, 


and  before  recovery  such  as  may  be 
possible  has  been  effected.    It  usually 
Is  too   soon   for  the  serious  contem- 
plation   of    another    avocation,    and 
neither    the    Injiir^    person    nor    the 
wrongdoer  Is  able  to  make- a  sliow- ' 
ing  at  all  satisfactory  of  earning  car  | 
pacUy   in   a   pursuit   other   than   that 
previously  followed.     But  it  does  n6t>: 
follow  that  because  of  this  situatiopr 
the   possibility   of  earning  money  .at 
oth<!r  employments  should  be  exclud- 
ed from  or  ignored  by  the  jury.   This  ' 
could    not   be    done    on    the   assump- 
tion that  one  incapacitated  from  con-  * 
tinuing  in  his  former  avocation  will 
thereafter   lead    a    life   of   Indolence. 
In    the    Infinite    variety    of    employ- 
ments in  this  life  there  is  something 
for  every  one  to  do,  and,  even  in  the 
absence  of  evidence  pointing  out  an' 
avocation  suitable  to  one  of  impaired  ' 
capability,  the  jury  may,  and  should, 
take   into  account   the   i>OB8lblllty  'of 
him   engaging   In   some   useful   occu- 
pation.    In  other  words,   the  loss  Of 
earning  capacity  or  power  generally,' ' 
rather  than  in  a  particular  avocation, 
is    that    for    which    compensation    (s 
awarded."        Greenway      v.      Taylor 
County,  supra. 

[a]  ZUnatiatloiis^d)  The  fact 
that  a  person  when  injured  was  en- 
gaged as  a  section-hand  and  -was 
earning  but  one  dollar  and  twenty- 
five  cents  a  day  will  not  prevent  his 
pleading  and  proving  that  he  was 
skilled  In  another  trade  and  capable 
of  earning  more  at  such  trade.  Chi- 
cago, etc,  R.  Co.  V.  Long,  26  Tex. 
Civ.  A.  601,  65  SW  882.  (2)  In  aa- 
sessing  damages  for  personal  injuries 
to  plaintiff,  who  was  a  coal  miner,  it 
was  held  to  have  been  the  duty  of 
the  jury  to  take  into  consideration^ 
among  other  things,  plaintiff's  abil- 
ity to  earn  nloney,  not  alone  in  the 
occupation  of  a  coal  miner,  but  in  any 
other  business  or  occupation.  Linton 
Coal,  etc.,  Co.  v.  Persons,  15  Ind.  A. 
69,  43  NE  651.  r3)  Where  a  person 
injured  in  a  furniture  factory  was  a 
paper  hanger  by  trade,  and  his  work 
In  the  factory  was  merely  temporary, 
his  earning  capacity  as  a  paper  hang- 
er might  be  shown.  Bvansville  Fur- 
niture Co.  v.  Freeman,  67  Ind.  A.  676, 
105  NE  268,  107  NE  27.  (4)  A  plain- 
tiff, injured  while  working  as  a  comr  - 
mon  laborer,  may  show  his  earnings' 
while  working  as  a  gold  miner  in  an- 
other state.  Cook  V.  Chehalls  River 
Lumber  Co.,  48  Wash.  619.  94  P  189. 

[b]  AppUoatlou  ot  lolOb — (1)  An 
Instruction  is  erroneous  which  con- 
fines recovery  to  the  particular  occu- 
pation in  which  plaintiff  was  en- 
gaged at  the  time  of  the  Injury, 
Steams .  Coal,  etc.,  Co.  v.  Williams, 
164  Ky.  618,  176  SW  16.  (2)  In  an 
action  for  injuries  to  one  who  was  a 
carpenter  by  trade,  but  who  was 
working  in  a  smelter  when  injured, 
evidence  of  the  wage  for  carpenters  is 
admissible.  MuUery  v.  Great  North- 
ern R.  Co.,  60  Mont.  408,  148  P  323. 
(3)  Where  plaintiff  worked  regularly 
for  three  days  each  week  and  at  oth- 
er times  when  she  could  get  employ- 
ment, recovery  for  personal  injuries 
is  not  limited  to  amount  that  she 
received  for  three  days  per  week. 
Kleine  v.  Pittsburgh  R.  Co.,  252  Pa. 
214,    97    A    395. 

[c]  iBstmotioa  STHtalaaa. — An  in- 
struction authorizing  consideration 
of  the  future  effect  of  the  injury  on 
plaintiffs  ability  "to  work  in  his  or- 
dinary and  former  line  of  labor," 
does  not  exclude  consideration  of 
what  he  might  be  able  to  earn  in  oth- 
er lines  of  employment.  Barnett, 
etc.,  Co.  v.  Schlapka,  208  III.  428,  70 
NE  S43. 
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ceiving;**  hence,  plaintiff  may  show  that  he  was 
capable  of  earning  more  than  he  was  eamii^  at 
the  time  of  the  injnry,'*  and  the  jury  may  consider 
what  plaintiff  might  have  been  able  to  earn  but  for 
the  injury  in  any  employment  for  which  he  was 
fitted,"''  or  what  he  may  be  able  to  earn  in  spite  of 
the  injury  in  any  such  employment.'*  Likewise  the 
jury  in  estimating  impairment  of  earning  capacity 
may  consider  the  possibility  that  plaintiff  may  be 
able  to  engage  in  other  vocations  than  that  in  which 
he  was  injured,  although  no  evidence  thereof  has 
been  introduced.'*  Hence  plaintiff  may  prove  his 
inability  to  pursue  other  employments,"  as  by  show- 


ing that  he  did  not  have  sufficient  education  to  fill  a 
clerical  position."  ^ 

Extent  of  inaniiy  into  prior  earnings.  Evidence 
as  to  prior  earnings  is  not  confined  to  a  time  imme- 
diately prior  to  the  accident,''  and  according  to 
some  authorities  the  inquiry  is  permitted  to  ex- 
tend back  over  a  considerable  period  of  time,*"  par- 
ticularly where  the  conditions  are  similar,*^  or 
where  it  is  shown  that  plaintiff  at  the  time  of  the 
ac(iident  retained  the  qualifications  which  he  had 
previously  possessed.'*  Some  authorities,  however, 
exhibit  a  tendency  to  confine  the  inquiry  more 
closely  to  the  time  of  the  injury,"  especially  where 


09.  111. — Knox  T.  American  Rollingr 
Hill  Corp.,  23S  III.  437,  86  NE  90.  127 
AmSR  291  [all  140  111.  A.  3B9];  West 
CliIcaKo  St.  R.  Co.  T.  Dougherty,  209 
{11.  241,  70  NE  586. 

Mont. — Bourke.  v.  Butte  Electric, 
etc.,  Co.,  33  Mont.   267,   83  P  470. 

R.  I. — UlUer  v.  Rhode  Island  Co., 
82  A  787 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co.  V.  Hardy,  (Civ.  A.)  86  SW  1063: 
Galveston,  etc.,  R.  Co.  v.  Appel,  33 
Tex.  Civ.  A,  575.  77  SW  635;  Chicago, 
etc.,  R.  Co.  V'.  Long,  26  Tex.  Civ.  A. 
601,  66  SW  882;  Missouri,  etc.,  R.  Co. 
V.  St.  Clair,  21  Tex.  Civ.  A.  346.  51 
SW   666. 

Can. — Anderson  v.  Forrester,  7 
WestWkly  1039. 

53.  Ramaswamy  v.  Hammond 
Lumber  Co.,  78  Or.  407,  426,  152  P 
223  [dt  Cyc];  Clark  v.  Butler  Junc- 
tion Coal  Co.,  269  Pa.  262,  102  A  952; 
Montgomery  v.  Seaboard  Air  Line  R. 
Co.,  73  S.  C.  603.  53  SB  987;  Marshall 
V.  Dalton  Paper  Mills,  82  Vt.  489,  74 
A  108.  24   LRANS  128. 

[a]  AppUoktloa  of  rala^Evidence 
that  A.  servant  suing  for  a  personal 
injury  is,  by  reason  of  his  experience 
in  holding  positions  of  lower  grades 
In  a  line  of  work,  capable  of  doing 
the  work  of  a  higher  position  than  he 
has  ever  held,  and  thus  receive  high- 
er pay,  is  inadmissible  on  the  issue 
of  damages.  Marshall  v.  Dalton  Pa- 
per Mills,  82  Vt.  489,  74  A  108,  24 
LRANS   128. 

64.  Ala. — Seaboard  Mfg.  Co.  v. 
Woodson,  98  Ala.  378,  11  S  733. 

Cal. — ^Zlbbell  v.  Southern  Pac.  Co., 
160  Cal.  237,  249,  116  P  513. 

111.— Chicago  V.  Edson,  43  111.  A. 
417. 

Iowa. — Cubbage  v.  Toungerman, 
166  Iowa  39,  134  NW  1074;  Grlmmel- 
man  v.  Unlbn  Pac.  R.  Co.,  101  Iowa 
74,    70   NW   90. 

Mich. — Milletto  v.  Detroit  United 
R.   Co.,  186   Mich.  634,   153  NW  10. 

Mont. — MuUery  v.  Great  Northern 
R.  Co.,  50  Mont.  408,  148  P  323. 

Pa. — OUn  V.  Bradford,  24  Pa.  Su- 
per.  7. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Blaaen- 
game,  42  Tex.  Civ.  A.  66,  93  SW  187; 
San  Antonio,  etc.,  R.  Co.  v.  Skidmore, 
27  Tex.  Civ.  A.  329,  65  SW  215;  Hous- 
ton,' etc.,  R.  Co.  V.  McCullough,  22 
Tex.  Civ.  A.  208,  65  SW  392;  Missouri, 
etc.,  R.  Co.  V.  St.  Clair,  21  Tex.  Clv. 
A.  346,  61  SW  666. 

"The  rule  is  that  under  the  plea 
of  general  damages  and  to  prove  a 
loss  of  earning  capacity,  it  is  per- 
missible to  show  what  wages,  sal- 
ary, or  emoluments,  would  be  open 
to  the  plaintifC  in  a  business,  voca- 
tion, trade,  or  profession  which  he 
understands,  and  which  ho  would 
have  the  right  and  ability  to  follow 
were  it  not  for  his  incapacitating  in- 
juries." Zlbbell  V.  Southern  Pac.  Co., 
supra. 

[a]  Applications  of  mle. — (1)  An 
instruction  should  not  be  given,  the 
purport  and  effect  of  which  is  to  con- 
fine plaintiff  to  his  probable  future 
earnings  in  any  one  capacity  or  ave- 
nue of  employment.  Trott  v.  Chica- 
go, etc..  R.  Co.,  115  Iowa  80,  86  NW 
33,  87  NW  722;  Laird  v.  Chicago,  etc., 
R.  Co.,  100  Iowa  336,  69  NW  414;  Ma- 


con V.  Paducah  St.  R.  Co.,  62  SW  496, 
23  KyL  46;  Houston,  etc.,  R.  Co.  v. 
McCi  Hough.  22  Tex.  Civ.  A.  208,  65 
SW  392.  (2)  In  an  action  for  in- 
juries, it  was  proper  for  plaintiff  to 
state  what  avocation  he  could  have 
followed  before  he  was  injured.  St. 
Louis  R.  Co.  V.  Knowles,  44  Tex.  Clv. 
A.   172,  99  SW  867. 

55.  Greenway  v.  Taylor  County, 
144  Iowa  332,  122  NW  943;  OlConner 
V.  Chicago,  etc,  R.  Co.,  144  Iowa  289, 
122   NW   947. 

56.  Greenway  v.  Taylor  County, 
144  Iowa.  332,  122  NW  943;  O'Connor 
V.  Chicago,- etc.,  R.  Co.,  144  Iowa  283, 
293,   122  NW  947,   117  NW  979. 

"It  was  not  essential  that  specu- 
lative evidence  be  introduced  by  eith- 
er party  as  to  what  occupations 
mlgfit  prove  suitable  or  congenial  to 
plaintiff  in  event  of  the  future  Im- 
provement In  his  condition.  Jurors 
are  presumed  to  be  familiar  with  the 
common  affairs  of  life,  and  there- 
from, in  connection  with  a  deter- 
mination of  the  probable  future  con- 
dition of  plaintiff,  might  in  the  exer- 
cise of  their  Judgment  estimate 
somewhat  of  thu  probabilities  of  the 
future.  Who  can  say  what  any  one 
will  or  can  do  on  the  morrow?  Pre- 
sumably there  will  be  no  change. 
But  plaintiff's  course  of  employment 
had  been  interrupted,  and  there  was 
no  ground  for  supposing  that  he  will 
take  up  the  thread  of  life's  work 
where  severed  by  the  accident,  aqd 
the  Inquiry  was  not  whether  he 
would  be  able  to  enter  into  the  em- 
ployment of  the  express  company 
again,  but  whether  he  will  be  able  to 
engage  in  any  vocation  hereafter 
whereby  he  vill  be  able  to  earn  a 
remuneration."  O'Conner  v.  Chicago, 
etc.,  R.   Co.,  supra. 

67.  Helton  v.  Alabama  Midland  R. 
Co.,  97  Ala.  275,  12  S  27G;  Southern 
Kansas  R.  Co.  v.  Sage,  (Civ.  A.)  80 
SW  1038  [rev  on  other  grounds  98 
Tex,  438,  84  SW  814].  See  also  Mc- 
Coy V.  Milwaukee,  etc.,  R.  Co.,  88 
Wis.  56,  69  NW  453  (holding  that  it 
is  proper  to  show  that  plaintiff  had 
learned  no  business  or  trade,  that  he 
had  no  education  and  could  not  do 
office  work).  '     , 

[a]  ninatratioB^— Where  plain- 
tiff's injury  was  the  loss  of  an  arm, 
it  was  competent  for  him  to  prove 
on  the  trial  whether  he  had  sufficient 
education  to  enable  him  to  earn  a  liv- 
ing in  a  clerical  calling.  Helton  v. 
Alabama  Midland  R.  Co.,  97  Ala.  275, 
12  S  276. 

68.  Graham  v.  Mattoon  City  R. 
Co.,  223  111.  483,  84  NE  1070,  14  Ann 
Cas  853  [aff  138  111.  A.  70];  Turner 
V.  Lovlngton  Coal  Mln.  Co.,  156  111. 
A.    «0. 

59.  Wells  V.  Benjamin,  (Tex.  Clv. 
A.)    165  SW  120,  126. 

"The  purpose  in  admitting  evidence 
of  past  employment  and  earnings  in 
any  case  is  to  enable  the  Jury  to  de- 
termine what  the  future  earnings 
would  have  been  but  for  the  Injury. 
Any  past  employment,  and  its  com- 
pensation, which  may  fairly  and  le- 
gitimately throw  light  upon  what  the 
probable  future  earnings  would  have 
been,  should  be  admitted  for  that 
purpose.     There  la  no  fixed   rule  as 


to  time  or  subject-matter  in  such 
inquiries.  Both  must  be  sufficiently 
related  to  the  probable  future  em- 
ployment of  the  injured  party  to  be 
reasonably  considered  as  guides.  In 
cases  where  there  has  been  no  change 
of  employment,  as  is  shown  in  this 
instance,  the  remoteness  of  the  trans- 
action offered  in  evidence  should  be 
determined  more  by  the  similarity  of 
the  conditions  than  by  the  lapse  of 
time."      Wells    v.    Benjamin,    supra. , 

[a]  AgpUoWoM  of  rate. — (1) 
Where  a  plaintiff  in  an  accident  case 
shows  his  earnings  as  an  insurance 
adjtnrter  In  this  country,  he  may  also 
show,  if  the  time  is  not  too  renaote, 
and  the  conditions  different,  what  his 
earning  capacity  was  in  the  same 
business  before  he  came  to  this  coun- 
try. Wilson  V.  Pennsylvania,  etc.. 
Valley  R.  Co.,  31  Pa.  Super.  504.  (2) 
A  brakeman  suing  for  Injuries  in 
coupling  cars  could  show  the  amount 
he  was  capable  of  earning,  and  had 
earned  with  other  companies  In  the 
past.  San  Antonio,  etc.,  R.  Co.  v. 
Green,  (Tex.  Clv.  A.)  182  SW  392.  (3) 
The  wages  plaintiff  received  more 
than  a  year  prior  to  the  date  of  the 
accident  may  be  shown  as  bearing  on 
his  earning  capacity.  Bourke  v. 
Butte  Electric,  etc.,  Co.,  33  Mont.  267. 
83    P   470. 

eo,  Grlmmelman  v.  Union  Pac.  R. 
Co.,  101  Iowa  74,  70  NW  90  (an  ac- 
tion for  death);.  Pawllcki  v.  Detroit 
United  R.  Co.,  191  Mich.  636,  158  NW 
162;  Wellp  v.  Benjamin,  (Tex.  Clv.  A.) 
165  SW  120;  Peterson  v.  Seattle 
Tract.  Co.,  23  Wash.  616,  63  P  539,  65 
P   543,    53   LRA   686. 

[a]  Applloatlon  of  roto,^ — In  an 
action  for  injuries  to  an  expert  Bti-w 
flier,  it  was  not  error  to  permit  plain- 
tiff to  testify,  as  against  an  objec- 
tion of  remoteness,  that  for  the  last 
twenty  or  twenty-five  years,  "tak- 
ing it  right  through,"  he  had  earned, 
about  eight  dollars  a  day.  Wells 
V.  Benjamin,  (Tex.  Clv.  A.)  165  SW 
120. 

61.  Wells  V.  Benjamin,  (Tex. 
Civ.  A.)  165  SW  120.  (Compare  Dia- 
mond Rubber  Co,  v.  Harryman,"  41 
Colo.  415,  92  P  922  (holding  that  in 
an  action  for  Injuries  to  a  cigar 
salesman  working  on  commission  un- 
der a  new  employment,  evidence  of 
commissions  received  by  him  in  a 
previous  employment  in  selling  ci- 
gars of  different  brands  in  a  different 
territory,  could  not  be  considered  in 
determining  his  probable  future  earn- 
ings). 

68.  El  Paso  Electric  R.  Co.  v.  Mur- 
phy, 49  Tex.  Clv.  A.  686.  109  SW 
489. 

[a]  Applloatloas  of  nil«<— (1)  Un- 
der this  rule  plaintiff's  earnings 
twenty  years  before  the  accident 
have  been  admitted.'  El  Paso  Elec- 
tric R.  Co.  v.  Murphy,  49  Tex.  Clv.  A. 
586,  109  SW  489.  (2)  The  jury  could 
consider  plaintiff's  former  wages  as 
a  shoemaker,  although  his  testimony 
showed  that  he  had  quit  trade  and 
retired,  without  intention  to  work 
again  for  wages,  but  to  open  a  shoe 
store.  Pawllcki  v.  Detroit  United 
R.  Co.,  191  Mich.  536.  158  NW  162. 

63.  Hobel  v.  Mahoning,  etc.,  R.. 
etc.,   Co.,   229  Pa.    507,    79   A   119. 
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the  earning  capacity  which  it  is  sought  to  show 
was  in  an  entirely  different  employment,"*  or  in  an 
occupation  which  has  been  apparently  abandoned," 
or  which  plaintiff  is  not  shown  to  be  able  to  re- 
sume.** Although  plaintiff  had  no  fixed  salary  and 
no  fixed  term  of  employment,  it  is  nevertheless 
proper  to  show  what  he  had  been  able  to  earn  prior 
to  the  accident.*^  To  justify  an  inquiry  into  the 
earnings  of  plaintiff  in  a  particular  employment,  it 
would  seem  that  he  should  have  been  engaged  there- 
in for  a  sufficient  time  to  render  such  a  test  a  fair 
and  general  measure  of  his  earning  capacity."* 

Possibility  of  increase  in  earnings  or  promotion. 
While  it  is  proper  for  the  jury  to  consider  the  gen- 
eral probabilities  and  possibilities  that  plaintiff's 
earning  capacity  would  have  increased,"  it  is  im- 
proper to  show;  that  plaintiff  had  a  chance  of  pro- 


[a]     BrlOasM    ^»U.    too    xoioot*. — 

(1)  Seven  years  before  the  accident. 
Uobel  V.  Mahonins.  etc.,  R.,  etc.,  Co., 
229  Pa.  507,  79  A  119.  (2)  Thirteen 
years  before  the  accident.  Helrastet- 
ter  v.  Pittsburgh  R.  Co.,  243  Pa.  422, 
90  A  208.  (3)  Twenty-three  years  be- 
fore the  accident.  Buck  v.  McKees- 
port,  223  Pa.  211,  72  A  514. 

84.  Hobel  V.  Mahoning,  etc.,  R., 
etc..   Co..  229  Pa.   507,   79  A   119. 

65.  Chicago,  etc..  Electric  R. 
Co.  T.  Spence,  213  111.  220,  72 
NE  796,  104  AmSR  213  [rev 
115  111.  A.  46B];  Fryslnger  v. 
Philadelphia  Rapid  Transit  Co.,  249 
Pa.  665,  95  A  257;  Friedsam  v.  Pitts- 
burgh, etc.,  R.  Co.,  60  Pa.  Super.  490. 
See  West  Chicago  R.  Co.  v.  Maday, 
188  111.  308,  58  NE  933  [aff  88  III.  A. 
49]  (where  plalntlfC  did  not  follow 
a  former  employment  for  five  years 
before  the  injury);  Hubbard  v.  Ma- 
son City,  60  Iowa  400,  14  NW  772 
<where  plaintiff  had  not  been  in  such 
employment  for  two  years). 

[a]  Applleattoa  of  mle.^— Wherea 
person  sustaining  a  personal  Injury 
tiad  gone  into  the  saloon  business, 
and  only  resorted  to  his  carpenter's 
trade  to  recoup  his  broken  fortunes 
to  enable  him  to  reenter  the  saloon 
business,  his  lessened  earning  capac- 
ity must  be  tested  in  connection  with 
his  occupation  as  a  saloon  keeper. 
San  Antonio  Tract.  Co.  v.  Crisp,  (Tex. 
Civ.  A.)   162  SW  422. 

66.  Houston,  etc.,  R.  Co.  V.  Gee, 
27    Tex.   Clv.   A.    414,    66   SW   78.- 

[a]  Zlliutmtlos. — Evidence  that 
plaliUlfl  in  an  action  for  personal 
injuries  had  been  superintendent  of 
a  farni  some  Ave  years  prior  to  the 
date  of  trial  at  a  salary  of  seven 
hundred  dollars  per  year,  and  that 
such  positions  usually  paid  fi;om  sev- 
en hundred  to  nine  hundred  dollars. 
was  inadmissible.  In  the  absence  of 
any  showing  that  plaintiff  had  such  a 
position  in  view  on  leaving  a  posi- 
tion which  he  was  to  lose  at  the  end 
of  the  month  in  which  the  trial  oc- 
curred. Houston,  etc.,  R.  Co.  v.  Gee, 
27  Tex.  Clv.  A.  414,  66  SW  78. 

67.  Brown  v.  Oregon-Washing- 
ton R.  etc.,  Co..  63  Or.  396,  128  P  38. 

68.  See  Illinois  Steel  Co.  v.  Os- 
trowskl.  194  III.  376,  62  NE  822 
(where  It  was  held  that  the  earnings 
of  plaintiff  in  a  particular  employ- 
ment might  be  considered  where  he 
had  been  working  In  such  employ- 
ment for  two  years). 

69.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Brotsran.  105  Ark.  533.  151  SW  699; 
A.  tt.  Clark  Lumber  Co.  v.  St.  Coner, 
97    Ark.    358,    133    SW   1132. 

Cal. — Zlbbell  v.  Southern  Pac.  Co., 
160  Cal.  237,  118  P  513. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Car- 
roll. 143  Oa.  93,  84  SE  434;  Atlanta 
Cons.  St.  R.  Co.  V.  Owlngs,  97  Ga. 
663.  25  SE  377,  33  LRA  798.  See 
Georgia  Cotton  Oil  Co.  v.  Jackson, 
112  Ga.  620,  37  SE  873  (holding  that 
a  charge  to  this  effect  must  be  based 
on    evidence). 

Tex. — Houston,  etc.,  R.  Co.  v. 
Boebm,    67    Tex.    152.      See    Howard 


Oil  Co.  V.  Davis,  76  Tex.  630,  13  SW 
665  (holding  that,  where  plaintiff, 
acting  as  engineer,  was  injured,  he 
might  testify  that  while  not  a  skil- 
ful engineer  when  Injured,  he  intend- 
ed to  become  one,  and  to  continue 
such  occupation  permanently). 

Can. — Anderson  v.  Forrester,  7 
WestWkly   1039. 

[a]  Appllcatioii  of  rale. — The 
earning  capacity  of  a  captain  in  the 
regular  army  may  be  arrived  at  by 
a  conpputation  of  the  salary  paid  to 
him  at  the  time  of  his  testimony  and 
up  to  the  age  of  retirement,  adding 
to  It  such  sums  as  he  may  be  lawful- 
ly entitled  to  in  addition  to  such  sal- 
ary, such  as  longevity  pay  and  com- 
mutation for  quarters.  Southern  Pac. 
R.  Co.  V.  Ward,  208  Fed.  386,  126  CCA 
601. 

70.  XJ.  S.— Richmond,  etc.,  R.  Co. 
V.  Elliott,  146  U.  S.  266.  13  SCt  837, 
37   L.  ed.  728. 

Ala. — Davis  v..  Komman,  141  Ala. 
479,    37   S   789. 

Ga. — Richmond,  etc.,  R.  Co.  v.  Al- 
lison, 86  Ga.  145,  12  SE  352,  11  LRA 
48. 

Ind. — Southern  Indiana  R.  Co.  v. 
Davis,  32  Ind.  A.  669,  69  NE  550  [op 
withdrawn  reh  (A.)  68  NE  ,191]. 

Iowa. — Brown  v.  Chicago,  etc,  R. 
Co..  64  Iowa  652,  21  NW  193.  See 
Chase  v.  Burlington,  etc.,  R.  Co.,  76 
Iowa  675,  39  NW  196  (holding  that 
this  was  true,  at  least  where  it  was 
not  shown  that  the  injured  party  was 
In  a  direct  line  of  promotion,  and 
whether  he  need  show  more  than  that 
quaere). 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Hardy,  88  Miss.  732,  41  S  606. 

Vt. — Marshall  v.  Dalton  Paper 
Mills.  82  Vt.  489,  603,  74  A  108,  24 
LRANS    1Z8. 

But  see  Missouri,  etc.,  R.  Co.  v. 
Lasater,  53  Tex.  Clv.  A.  51.  115.  SW 
103  (holding  that  a  railway  brake- 
man  in  line  for  promotion  to  a  con- 
duutorship,  suing  for  personal  injury, 
could  show  what  a  conductor  earns 
on  the  question  of  loss  of.  future 
earning  capacity). 

"Testimony  by  the  Injured  servant 
that  by  his  experience  in  holding  po- 
sitions of  lower  grades  In  a  particu- 
lar line  of  work,  he  is  capable  of 
doing  the  work  of  a  higher  position 
than  he  ever  held,  carrying  more  pay 
than  he  was  receiving  at  the  time  of 
his  Injury,  standing  alone,  is  too 
problematical  and  uncertain  to  have 
any  probative  force  on  the  question 
of  damages'."  Marshall  v.  Dalton  Pa- 
per  Mills,   supra. 

-  [a]  AptiUoattons  of  tvl»^ — (1) 
Where  plaintiff  lost  both  legs  at  a 
time  when  he  was  earning  slxty-flve 
dollars  per  month,  evidence  that  he 
was  In  line  for  promotion,  and  might 
ultimately  receive  as  much  as  one 
thousand  six  hundred  and  eighty  dol- 
lars a  year,  did  not  authorize'  the 
computation  of  his  loss  of  earning 
capacity  on  the  basis  of  the  latter 
amount.  St.  Louis,  etc.,  R.  Co.  v. 
McMlchael,  115  Ark.  101,  171  SW  115. 
(2)  In  an  action  for  Injuries  to  a  rall- 


motion  to  a  higher  position  and  to  show  the  in- 
crease in  earnings  which  would  have  accompanied 
such  promotion,^"  A  different  rule  applies  where 
such  promotion  has  been  promised,"  or  there  is  a 
provision  therefor  in  the  contract  of  employment.** 
An  offer  of  a  better  salary  may  be  shown.*'  It  has 
been  held  that  the  fact  that  plaintiff  will  be  pre- 
vented from  carrying  out  a  course  of  study  which 

.  would  have  resulted  in  increased  earning  capacity 
cannot  be  considered,**  although  there  is  authority 
to  the  contrary.'* 

Oompntation    of    amount      In    estimating    the 
amount  of  an  award  for  prospective  damages  due 

^to  impaired  earning  capacity,  it  is  proper  to  con- 
sider plaintiff's  expectancy  of-  life  and  the  present 
value  of  a  yearly  income  equivalent  to  the  prob- 
able reduction  of  plaintiff's  earnings,'*  plaintiff's 

road  Breman,  incapacitating  him  for 
employment  as  an  engineer  or  fire- 
man, plaintiff  could  not  give  evi- 
dence of  promises  of  promotion  on 
the  question  of  damages.  Mississippi 
Cent.  R.  Co.  v.  Hardy,  88  MISS.  732, 
41    S   505. 

[b]  Appointmeat  to  liighn  oflloa. 
— "We  think  it  improper  to  allow 
proof  of  a  particular  possibility,  or 
even  probability,  of  an  increase  of 
wages  by  appointment  to  a  higher 
public  office,  especially  where,  sCb  in 
this  case,  the  appointment  is  some- 
what controlled  by  political  reasons." 
Richmond,  etc.,  R.  Co.  v.  Allison,  8S 
Ga.    146.   162,   12   SE  352.   11   LRA  48. 

71.  A.  L.-  Clark  Lumber  Co.  v.  St. 
Conler,  97  Ark.  368,  133  SW  1132. 

[a]  niwrtnttlOBb— In  an  action  for 
injuries  to  a  servant  at  a  sawmill, 
evidence  that  plaintiff  was  a  sawyer, 
and  had  been  promised  that  position 
by  defendant  when  a  vacancy  oc- 
curred, that  such  position  carried  an 
Increase  in  salary,  and  owing  to  his 
injuries  he  could  not  thereafter  per- 
form, the  duties  of  a  sawyer,  was  ad- 
missible. A.  L.  Clark  Lumber  Co.  v. 
St.  Coner,  97  Ark.  1132,  133  SW  1132. 

78.  Bryant  v.  Omaha,  etc.,  R.  etc.. 
CO.,  98  Iowa  483,  67  NW  392. 

[a]  .  Appllcatloa  of  xvlu, — Plaintiff, 
In  an  action  for  personal  Injuries, 
incapacitating  him  for  the  railway 
mall  service  In  which  at  the  time  of 
his  injury  he  was  working  under  civ- 
il service  rules,  having  passed  his 
principal  examination,  may  «ihow  tile 
salaries  of  the  classes  to  which,  on 
compliance  with  fixed  rules,  he  would 
have  been  promoted  as  a  matter  of 
course.  Williams  v.  Spokane  Falls. 
etc.,  R.  Co.,  42  Wash.  697,  84  P 
1129,   87   P   491. 

73.  Montgomery  v.  Seaboard  Air 
Line  R.  Co.,  73  S.  C.  503,  53  SE  987. 

74.  Cauble  v.  Central  Verinont  K. 
Co.,  216  Fed.  712. 

75.  Scally  v.  Garrett,  11  Cal.  A. 
138,  104  P  325  (holding  that  the  fact 
that  an  Injury  prevented  a  child  of 
twelve  from  pursuing  musical  studies 
on  lines  for  which  he  possessed  pe- 
culiar talent  might  be  considered).  , 

[a]  AppUoatloa  of  mtoj  A  young 
man  studying  with  a  view  of  becom- 
ing a  mining  engineer  may  be  enti- 
tled to  a  recovery  for  damages  in 
being  prevented  from  following  such 
profession,  although  he  has  not  yet 
graduated  the^eln.  Lake  Shore  Elec- 
tric R.  Co.  V.  Mills,  16  Oh.  Cir.  Ct.  N. 
S.  62  [aff  84  Oh.  St.  443  mem,  96 
NE  1151  mem]. 

76.  Ramjak  v.  Austro-American 
SS.  Co.,  186  Fed.  417,  108  CCA  839: 
Columbus  V.  Sims,  94  Ga.  483,  20  SB 
332;  Seeherman  v.  Wilkes-Barre  Co., 
256    Pa.    11,    99    A    174. 

[a]  Proof. — "If  counsel  desire  ac- 
curacy In  such  calculation,  proof 
should  be  made,  by  means  of  annuity- 
tables,  of  the  present  value  of  a 
series  of  payments  of  one  dollar  each 
payable  through  the  required  num- 
ber of  years.  From  such  a  table  the 
cost  of  any  required  annuity  can 
readily   be  ascertained."      Seeherman 
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ez^eetan(Sy  off  life  for  this  purpose  is  to  be  con> 
ddered  as  it  was  before  tbe  injury  complained  of.''* 
It  is  not  proper  to  award  a  sum  the  interest  on 
which  would  equal  the  reduction  of  plaintiff's  yearly 
income/*  nor  is  it  proper  to  award  an  amount  equal 
to  the  total  amount  of  such  future  reduction  of 
earnings;  their  present  value  should  be  taken**  at 
the  legal  rate  of  interest.*"*    However,  the  jury  are 


not  entitled  to  make  the  award  entirely  a  matter 
of  mathematical  calculation  from  mortality  and  in- 
terest tables  without  considering  other  circum- 
stances in  the  case,**  such,  for  example,  as  the  prob- 
able normal  diminution  of  plaintiff's  earning  ca- 
pacity with  advancing  years.'*  They  should  also 
take  into  consideration,  in  determining  the  present 
value  of  the  award,  the  expenses  of  investment  and 


Vi  Wllkes-Barre  Co.,  256  Pa.  11,  99  A 
174. 

[b]  Appllcattoa  of  ml*^ — The 
damage  accruing  by  reason  of.  loss 
of  earning  capacity  may  be  estimated 
by  the  court,  without  the  assistance 
of  experts,  by  the  present  worth  of 
an  annuity  equal  to  t>ie  injured  per- 
son's probable  earning  power  per 
y«ar,  if  uninjured,  for  a  term  during 
Which  the  disability  would  probably 
continue.  Copson  v.  New  York,  etc.. 
R.  Co.,  171  Mass.  23S,  50  NB  613. 
'77.     See  supra  9  181. 

78.  Kinney  v.  Folkerts,  78  Mich. 
(87,  44  NW  162;  Morrison  v.  Long 
Island  R.  Co.,  3  App.  Div.  206,  38  NTS 
S9S;  Gregory  v.  New  York,  etc.,  R. 
Co.,  S6  Hun  3d3,  8  NTS  526;  Houston, 
etc.,  R.  Co.  V.  Willie,  58  Tex.  818, 
87  AmR  766;  Houston,  etc.,  R.  Co.  v. 
Burke,  9  Am&BngRCas  369.  See 
O'Bryan  v.  Pennsylvania  Coal  Co., 
237  Pa.  44,  86  A  130  (holding  that 
defendant  could  not  complain  of  an 
Instruction  stating  that  the  jury 
could  not  consider  plaintiff's  claim 
that  the  loss  of  earning  capacity 
should  be  capitalized  at  a  stated 
amount,  where  tbe  Interest  on  sucrii 
amount  would  approxlhnate  three- 
quarters  of  plaintiff's  average  earn- 
ings and  the  principal  sum  would  be 
left  possibly  Intact  at  the  end  of 
plaintiff's  life). 

[a]  BMMoa  for  rol*. — "Resulting 
from  the  application  of  that  nila,  ap- 
pellant would  not  only  be  required 
to  pay  the  annual  difference  between 
the  value  of  appellee's  services  be- 
fore and  since  the  injury,  but,  in  ad- 
dition, a  gross  sum  sufflcient  to  pro- 
duce that  difference  at  the  legal  rate 
of  interest."  Hou'ston,  etc.,  R.  Co.  v. 
Burke,  9  Am&EngRCas  369,  370  [quot 
Gregory  v.  New  York,  etc.,  R:  Co.,  66 
Hun  303,  8  NTS  686].     . 

[b]  Avpllmtloa  or  ml*. — It  is  er- 
roneous for  the  court  to  suggest  such 
a  measure  of  damage^  even  by  way 
of  illustration  and  not  as  controlling; 
upon  the  jury.  Kinney  v.  Wolkerts, 
78  Mich.  687,  44  NW  152:  Gregory  v. 
New  York,  etc..  R.  Co..  56  Hun  308, 
8  NTS  626.  But  see  Chicago  House 
Wrecking  Co.  v.  Blrney,  117  Fed.  72, 
64  CCA  468  [certiorari  den  187  N.  S. 
642,  23  set  843,  47  L.  ed.  346]  (where 
upon  the  instructions  as  a  whole  It 
^was  held  that  no  error  had  been  com- 
mitted). 

79.  U.  8. — Latehtimacker  v.  Jack- 
sonville Towing,  etc.,  Co.,  181  Fed.  276 
faff  184  Fed.  987  mem.  106  CCA  666]; 
Alabama  Great  Southern  R.  Co.  v. 
Carroll,    84    Fed.    772.    28    CCA    207. 

Ala. — Hugging  v.  Southern  R.  (Jo., 
148  Ala.  153.  41  S  866. 

Ark. — St.  Iiouis,  etc.,  R.  Co.  v.  Mc- 
Mlchael.  116  Ark.  101,  171  SW  116. 

Kla. — Florida  Etast  Coast  R.  Co.  v. 
Lasslier,    68    Fla.    234,    60   S    428. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Pas- 
chal, 146  Ga.  621,  89  SE  620. 

Me. — O'Brien  v.  White.  105  He.  808. 
74   A   721. 

Mich.— Light  V.  Detroit,  etc.,  R.  Co., 
166  Mich.  433.  130  NW  1124,  34 
tiRANS  282:  Kmney  v.  Folkerts,  84 
MIoh.  616.  48  NW  288. 

N.  C— Kilpatrick  v.  Klnston  Mfg. 
Co.,  96  SB  168;  Johnson  v.  Seaboard 
AinLlne  R.  Co.,  163  N.  C.  431.  79  SB 
UP,  AnnCasl916B  698;  Fry  v.  North 
Srolina  R.  Co.,  169  N.  C.  367,  74 
SB  971. 

Pa.— Mack  v.  Pittsburgh  R.  Co.,  247 
Pa.  598.  93  A  618;  Reitler  v.  Penn- 
sylvania R.  Co.,  238  Pa.  1,  85  A  1000; 
O'Brien  v.  Pennsylvania  Coal  Co.,  23'? 


Pa.  44,  86  A  130;  Bockelcamp  v. 
Lackawanna,  etc.,  R.  Co.,  232  Pa.  66, 
81  A  93;  Wilkinson  v.  North  Bast 
Borough,  215  Pa.  486,  64  A  734:  Good- 
hart  V.  Pennsylvania  R.  Co.,  177  Pa. 
1,  35  A  191,  66  AmSR  706. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Pas- 
chall,  41  Tex.  Civ.  A.  367,  92  SW 
446. 

Vt. — Fulsome  V.  Concord,  46  Vt. 
135. 

[a]  AypUoatloaa  of  mla^— (1)  The 
present  value  of  prospective  earnings 
through  a  series  of  years  cannot 
properly  be  arrived  at  by  ascertaining 
the  entire  amount,  and  deducting  sev- 
en per  cent  from  the  whole.  Ma- 
con, etc.,  R.  Co.  V.  Moore,  99  Ga.  229,  25 
S^  460.  (2)  A  requested  instruction, 
in  an  action  for  injuries  to  an  em- 
ployee, that  the  jury  should  capital- 
ize the  amount  awarded  as  damages, 
was  properly  refused.  Stephenson  v. 
Sheffield  Brick,  etc.,  Co.,  161  Iowa 
371,  130  NW  5S6.  (3)  Where  there 
is  a  partial  loss  of  earning  power, 
the  jury  should  determine  the  num- 
ber of  years  it  is  likely  to  continue, 
and  then  find  its  present  worth. 
Reitler  v.  Pennsylvania  R.  Co.,  238 
Pa.  1,  86  A  1000.  (4)  Where  plaintiff 
was  an  extra  brakeman  and  had 
earned  about  thirty-eight '  dollars  a 
month,  there  being  evidence  that  in 
the  two  months  preceding  the  accl- 
detit  he  had  worked  sixteen  and  thir- 
teen days,  the  admission  of  compu- 
tations as  to  the  present  worth  of  anr- 
nual  earnings  of  eight  hundred  dol- 
lars and  of  three  hundred  dollars  was 
not  erroneous  as  too  speculative  in 
their  nature.  Sonsmlth  v.  Pere  Mar- 
quette R.  Co.,  178  Mich.  67,  138  NW 
347.  (6)  The  admission  of  evidence 
as  to  tha  present  Value  of  money  for 
different  periods  of  expectancy  based 
upon  total  disability  was  not  erro- 
neous, where  there  was  evidence  of 
plaintitTs  earning  power  before  and 
her  total  disability  after  the  injury. 
Fletcher  v.  Wilmington  Steamboat 
Co.,    (Pa.)   104  A  60. 

80.  Central  of  Georgia  R.  Co.  T. 
Mosely,  112  Ga.  914,  38  SB  860. 

[a]  Appllostloa  of  ral*.— In  an 
action  to  recover  for  injuries  alleged 
to  be  permanent,  the  court,  in  charg- 
ing with  respect  to  the  six  per  cent 
and  seven  per  cent  columns  in  an 
annuity  table,  should  direct  the  jury 
to  use  the  latter,  as  that  is  the  legal 
rate  of  Interest  where  none  is  fixed 
by  writing.  Georgia  Cent.  R.  Co.  v. 
Mosely,  112  Ga.  914,  38  SB  350. 

81.  Chicago  House  Wrecking  Co. 
V.  Blritey,  117  Fed.  72.  64  CCA  468 
[certiorari  den  187  U.  8.  642,  23  SCt 
843,  47  L.  ed.  846];  Denver  v.  Sher- 
ret.  88  Fed.  226,  31  CCA  499;  Grant  v. 
Union  Pac.  R.  Co.,  46  Fed.  673 
(Iowa);  Wolf  V.  C.  Schmidt,  etc.. 
Brewing  Co.,  236  Pa.  240,  84  A  778; 
Wolf  V.  Schmidt,  etc..  Brewing  Co.,  21 
Pa.  Dist.  164;  Galveston,  etc.,  R.  Co. 
V.  Cooper,  2  Tex.  Civ.  A  42,  20  SW 
990;  Anderson  v.  Forrester,  7  West 
Wkly  1039;  Schwarts  v.  Winnipeg 
Electric  R.  Co.,  23  Man.  488,  12  Dom 
LR  56.  24  WestLR  5.  But  see  Prairie 
Creek  Coal  Min.  Co.  v.  Klttrell,  108 
Ark.  138,  153  SW  89  (where  it  was 
held  that  plaintiff  might  recover  for 
his  diminished  earning  capacity 
through  the  period  measured  by  his 

groI>able  expectancy  of  life,  as  it  was 
efore  his  Injury,  although  the  evi- 
dence established  that,  because  of 
the  iniury,  he  would  not  live  more 
than  six  months). 

"The  standard  is  the  present  worth 


of  the  probable  future  earnings  of 
which  a  plaintiff  will  be  deprived, 
based  on  factors  which  apply  to  the 
individual  case,  such  as  his  age,  con- 
dition, station  in  life,  occupation, 
health  and  surroundings."  Wolf  v. 
C.  Schmidt,  etc..  Brewing  Co.,  236  Pa. 
240,    246,    84    A    778. 

[a]  "nie  practical  OittoiiltT'  in 
using  annuity  tables  in  cases  of  this 
kind,  and  in  making  computations 
upon  the  princlpln  on  which  annuity 
tables  are  founded,  is  that  there  are 
too  many  elements  which  are  uncer- 
tain, and  which  cannot  be  reduced  to 
any  close  approximation  to  certainty. 
These  tables  are  usually  computed  on 
the  probabilities  for  sound  lives, 
while  in  the  cases  on  trial  there  are 
often  many  circumstances  which 
make  the  probabilities  as  to  length 
of  life  different  from  those  estimat- 
ed in  the  tables.  In  estimating  dam- 
ages for  personal  injury,  the  amount 
to  be  allowed  for  loss  of  ability  to 
earn-  money  depends  upon  conditions 
which  are  not  constant,  but  which 
vary  from  many  causes.  The  physi- 
cal condition  of  the  plaintiff  would 
very  likely  have  changed  from  time 
to  time  from  other  causes  If  there 
had  been  no  accident.  Her  physical 
condition  is  usasfUy  likely  to  change 
as  the  years  go  on  after  the  accident. 
The  income  to  be  obtained  from  la- 
bor or  effort  irt  any  given  calling  Is 
not  la  constant  quantity  from  year  to 
year  as  time  goes  on,  but  the  ability 
to  procure  employment,  and  the  ; 
prices  paid  for  services  are  likely  to 
change.  For  these  and  other  reasons 
annuity  tables  will  seldom  be  found 
helpful  in  a.  trial  of  such  cases,  and 
if  they  are  used,  the  jury  should  be 
carefully  instructed  to  apply  them 
only  so  far  as  the  facts  found  corre- 
spond to  those  on  which  the  tables 
are  computed.  So,  too,  a  jury  can 
apply  the  principle  on  which  annui- 
ties are  purchased  only  after  they 
have  found  facts  which  form  a  prop- 
er basis  for  such  a  computation;  but 
if  all  such  facts  are  found  and  ntade 
definite,  the  principle  on  which  such 
tables  are  computed  can  properly  be 
used  in  estimating  the  amount  to  be 
allowed  as  a  present  sum  to  compen- 
sate for  a  probable  annual  loss  for  a 
probable  term  of  years."  Rooney  v. 
New  York.  etc..  R.  Co.,  178  Mass.  222, 
226,  63   NB  436.  437. 

[b]  bstmotiOBs  held  ■nOetant.^ 
Southern  Bell  Tel.,  etc.,  Cto.  v.  Sha- 
moB,  12  Ga.  A.  463.  77  SB  312. 

83.  Ark.-^-St.  Louis,  etc.,  R.  Co.  .v. 
McMichael,  116  Ark.  101,  171  SW 
115. 

Ga. — Western,  etc.,  R.  Co.  ▼.  Rob- 
erts, 144  Ga.  260,  86  SB  933;  Blast 
Tnnnossee.  etc.,  R.  Co.  v  McClure  94 
Ga.  658,  20  SE  93;  Savannah,  etc..  R. 
Co.  V.  McLeod,  94  Ga.  630.  20  SB  434; 
Western,  etc.,  R.  Co.  v.  Moore,  94 
Ga.  457.  20  SE  640;  Central  R.,  etc.. 
Co.  V.  Dottenheim.  92  Ga.  425,  17  SB 
662. 

Iowa. — Escher  v.  Carroll  CSounty. 
169    Iowa    627.    141    NW    38. 

Mont. — Lewis  v.  Northern  Pac.  R. 
Co.,   36  Mont.  207.  92  P  469. 

Alta. — Tinsley  v.  Canada  West 
Coal   Co.,    9   WestLR   706. 

[a]  AppUcatloB  of  lala. — ^An  in- 
struction on  the  measure  of  damaRes. 
which  falls  to  call  attention  to,  and 
require  consideration  of,  the  fact  that 
plaintllTs  earning  capacity  will  de- 
crease in  his  declining  years,  la  er- 
roneous. Western,  etc..  R.  (Jo.  v. 
Roberts,  144  Ga.  250,  86  SB  933. 


For  later  oases,  dsvslopmaBts  and  ohasfss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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tazes.^^  There  is  some  authority  to  the  effect  that 
the  proper  measure  of  damages  is  the  amount  re- 
quired to  purchase  a  life  annuity  equivalent  to 
the  reduction  in  plaintiff's  earning  capacity,**  but, 
according  to  other  authorities,  such  a  measure  is 
incorrect,'"  it  being  held  that  the  recovery  must 
be  limited  to  the  present  worth  of  plaintiff's  future 
earningfs  as  the  jury  has  estimated  them."  In  case 
.of  a  total  destruction  of  plaintiff's  earning  powers, 
it  has  been  held  that  theoretically  damages  may 
be  measured  by  the  difference  between  such  a  sum 
as  would  yield  a  yearly  sum  equal  to  the  average 
yearly  wages  which  might  have  been  earned  by 
plaintiff  during  his  expectancy  of  life,  t|nd  such  a 
sum  as  at  compound  interest  for  the  same  period 
would  at  the  expiration  thereof  equal  such  sum.*^ 
Mortality  tables  are  not  binding  on  the  jury,  bub 


8^  Oalveaton,  ate,  R.  Co.  v.  Hiiet, 
(Tez.  ClT.  A.)  68  SW  625;  Galveston, 
•to.,  R.  Co.  V.  Dehnisch,  (Tex.  Civ. 
A.)   57  SW  64.      V 

M.  Colusa  Parrot  Hln.,  etc.,  Co.  v. 
Monahan.  1<2  Fed.  276,  8»  CCA  2S6; 
Baltimore,  etc..  R.  Co.  v.  Henthorne, 
73  Fed.  634,  1»  CCA  623;  Bourke  v. 
Electric,  etc.,  Co..  88  Mont.  267,  83  P 
470;  Houston,  etc.,  R.  Co.  v.  Willie,  SS 
Tex.   318,    37  AmR   756. 

85.  Ooodhart  v.  Pennsylvania  R. 
Co..  177  Pa.  1,  35  A  191,  55  AmSR  705. 

■6.  Goodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  1.  36  A  191.  55  AmSR  705. 

87.  Peterson  v.  Roessler,  etc., 
Chemical  Co.,   131   Fed.    156. 

8&  Southern  R.  Co.  v.  Parham,  10 
Oa.  A.  631,  73  SE  763;  Robinson  v. 
Helena  Light,  etc.,  Co.,  88  Mont.  222, 
99   P  837.     See  also  supra  t  181. 

89.  Dalton  Excelsior  Co.  v.  Kee- 
ble,  19  Ga.  A.  336.  91  SE  440;  Mer- 
chants', etc,  Transp.  Co.  v.  Corcoran, 
4  Ga.  A.  654,  62  SE  180;  Missouri, 
etc..  R.  Co.  V.  Coker,  (Tex.  Civ.  A.) 
143  SW  218. 

90.  Louisville,  etc.,  R;  Co.  v.  Pat- 
rick, 167  Ky.  118,  180  SW  65;  Blue 
Grass  Tract.  Co.  v.  Ingles,  140  Ky. 
488,  181  SW  278.  See  also  supra  | 
106.  But  compare  Missouri,  etc.,  R. 
Co.  v.  Beasley,  106  Tex.  160,  155  SW 
183.  160  SW  471  (holding  that,  where 
an  award  had  been  given  for  Im- 
paired earning  capacity  an  award  for 
future  loss  of  time  should  be  meaa- 
lired  by  the  sum  which  plaintiff  could 
earn  In  his  Impaired  condition).  To 
same  eifect  Missouri,  etc..  R.  Co.  v. 
Beasley.    (Tex.  Civ.   A.)    162   SW  960. 

•1.  Vxoof  of  Tklna  see  Evidence 
[16   Cyc  1133)i 

M.  U.  S. — ^Henry  v.  North  Ameri- 
can R.  Constr.  Co.,  158  Fed.  79,  86 
<X:A    409. 

Ark. — General  Fire  Extinguisher 
C36.  v.  Beal-Doyle  Dry  Goods  Co..  110 
Ark.  49,  160  SW  889,  AnnCa8l9l5D 
791. 

Kan. — Central  Branch  Union  Pac. 
R.  Co.  V.  Hotham.  22  Kan.  64;  Central 
Branch  Union  Pac.  R.  Co.  v.  Hotham. 
22   Kan.   41. 

Ky. — Cincinnati,  etc..  R.  Co.  v. 
Sweeney,  166  Ky.   360,  178  SW  214. 

Nebr. — Gibbons  v.  Chicago,  etc.,'  R. 
Co..  98  Nebr.  696,  154  NW  226. 

N.  D. — McGilvra  v.  Minneapolis, 
etc.,  R.  Co.,  35  N,  D.  275,  159  NW 
854. 

Okl. — ^Kansas  City.  etc..  R.  Co.  v. 
Hurley,  160  P  910;  Wichita  Falls, 
etc.,  R.  C!o.  V.  Gant.  156  P  672. 

Pa. — Donnan  v.  Pennsylvania  Tor- 
pedo Co.,  26  Pa.  Super.   324. 

Tenn. — Jonas  v.  Noel,  98  Tenn.  440, 
39  SW  724.  36  LRA  862. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Claybon.  (Civ.  A.)  199  SW488; 
Ft.  W^orth,  etc..  R.  Co.  v.  Ayers,  (Civ. 
A.)  149  SW  1068;  Kerr  v.  Blair,  47 
Tex.  Civ.  A.  406,  105  SW  648;  Mis- 
souri, ett,  R.  Co.  V.  Garrett,  (Civ.  A.) 
96  SW  58;  Texas  etc.,  R.  Co.  v.  Pem- 
berton,  48  Tex.  Civ.  A.  291,  95  SW 
1089;  Texas,  etc.,  R.  Co.  v.  Dlshman, 
41   Tex.   Civ.  A.   260,  91   SW   828. 

Se«  Prlgnlts  v.  McTleman,  18  Misc. 


661,  43  NTS  947  (holding  that  it  was 
improper  to  ask  plaintiff  what  the 
property  was  worth  "to  him"). 

"The  fair  market  price  la  the  usual 
standard  for  measuring  the  value  of 
an  article.  It  is  worth  what  it  may 
be  reasonably  sold  for."  'Burke  Hol- 
low Coal  Co.  V.  Ldiwson,  151  Ky.  805, 
306.  151  SW  657. 

[a]  XUaatrattoaAi— (1)  The  meas- 
ure of  damages  for  loss  of  an  ordi- 
nary diamond  of  good  quality  Is  the 
market  value,  in  the  absence  of  evi- 
dence that  it  has  a  diSerent  and 
peculiar  value  to  the  owner.  Gib- 
bons V.  Chicago,  etc.,  R.  Co.,  98  Nebr. 
896,  164  NW  226.  (2)  The  market 
value  of  goods,  alleged  to  have  been 
damaged  by  defendant's  negligence, 
immediately  before  the  injury  is 
what  the  goods  would  have  cost  in 
the  usual  markets,  plus  the  cost  of 
shipping  them  to  plalntitTs  place  of 
business,  and  the  market  value  im- 
mediately after  is  what  the  goods 
could  be  sold  for  at  the  place  where 
they  are  held  for  sale.  General  Fire 
Extinguisher  Co.  v.  Beal-Doyle  Dry 
QooAa  Co.,  AnnCaal915D  791,  160  SW 
889. 

[b]  AppUoattoaa  of  mis.  (1)  In 
an  action  for  killing  and  injuring 
stock.  It  Is  better  to  use.  In  the  In- 
struction as  to  the  measure  of  dam- 
ages, the  words  "reasonable  market 
value,"  instead  of  the  single  word 
"value."  Chesapeake,  etc.,  R.  Co.  v. 
Grigaby,  131  Ky.  363.  116  SW  237. 
(2)  The  market  value  of  logs  was  the 
price  which  the  buyers  generally 
agreed  to  tjay,  although  all  logs  at 
that  place  were  then  being  sold  on 
time  and  not  foi»cash.  Burr's  Ferry, 
etc.,  R.  Co.  V.  Allen,  (Tex.  Civ.  A.) 
149  SW  358.  (3)  In  an  action  for 
negligently  killing  a  horse,  the  meas- 
ure of  damages  would  be  the  market 
value  of  such  horse  at  the  time  and 
place  of  the  killing,  if  there  was  a 
market  value  at  that  place,  and,  if 
not,  its  value  at  the  nearest  mar- 
ket. St.  Louts,  etc..  R.  Co.  v.  Drod- 
dy,  (Tex.  Civ.  A.)  114  SW  902. 

(ci  Wliat  coiuttitatM  "awrkst 
TtdTM." — The  valu<:  which  the  law 
gives  in  fixing  damages  for  the  de- 
struction of  property  is  "market 
value."  which  is  that  reasonable  sum 
which  the  property  will  bring  on  a 
fair  sale  when  sold  by  a  man  willing, 
but  not  obliged,  to  sell,  to  a  man 
willing,  but  no't  compelled  to  buy. 
Allen  v.  (Chicago,  etc.,  R.  Co.,x  145 
Wis.  263,  129  NW  1094. 

[d]  Terms  used  syaonymonsly^— 
The  use  of  the  term  "reasonable 
value"  in  instructions  on  the  Issue  of 
the  market  value  of  property  de- 
stroyed by  Are  was  not  reversible  er- 
ror. Globe,  etc..  F.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  174  Mo.  A.  642,  169 
SW  '907. 

[a]  Tain*  flxsA  bx  partisan— Where 
the  value  of  property  or  of  a  paper 
evidencing  the  legal  title  to  property 
is  invblved.  the  amount,  which  the 
property  or  instrument  in  question 
has  been  treated  by  the  parties  in 
their   tVansactlona   in   relation   there- 


they  may  rejy  upon  their  own  observation  and  ex- 
periences, and  the  facts  and  circumstances  in  evi- 
dence,*' and  indeed  it  has  been  beM  that  to  au- 
thorize a  recovery  for  diminished  earning  capacity, 
it  is  not  essential  that  the  standard  mortality  tables 
should  have  been  introduced  in  evidence."* 

Double  recoTery.  An  allowance,  if  any,  for 
permanent  impairment  of  power  to  earn  money 
should  begin  when  the  allowance,  if  any,  for  time 
lost  is  ended.*" 

[$  197]  c  Vaklue  of  Personalty  or  Realty."  In 
determining  a  question  of  value  as  an  element  of 
damages,  resort  is  ordinarily  to  be  had  to  the  mar-' 
ket  value  of  the  property  involved.*'  In  some  oases, 
however,  the  market  cannot  be  referred  to  as  a 
sole  standard  of  value,  but  such  other  eleipents  as 
a^e  attainable  must  be  considered,**  as  where  the 

to  as  being  worth,  is  of  such  eviden- 
tiary value  as  to  authorise  the  Jury 
to  infer  that  it  represents  the  true 
market  value,  especially  in  the  ab- 
sence of  all  evidence  to  the  contrary. 
Southern  R.  Co.  v.  Branch,  9  Ga,  A. 
310,    71   SE   696. 

[f]  Statutory  pcoviiriMUk— Under 
St.  [1893]  i  2650,  providing  that,  in 
estimating  damages  in. a  suit  for  tho 
recovery  of  property,  the  value  of 
the  property  to  'the  owner,  deprived 
of  Its  possession.  Is  the  price  at 
which  he  might  have  bought  an 
equivalent  thing  in  the  market  near- 
est to  the  place  where  the  property 
ought  to  have  been  put  into  his  pos- 
session, and  at  such  time  after  the 
breach  of  duty  on  which  his  rlcht  to 
damages  is  founded  aa  would  suf- 
fice with  reasonable  diligence  tor  him 
to  make  such  a  purchase,  where  an 
owner  is  deprived  of  the  possession 
of  calves,  the  measure  of  his  dam- 
ages is  the  price  at  which  he  might 
have  bought  other  calves  of  the  sam« 
age,  kind,  and  character  in  the  open 
market  nearest  to  the  placet  where 
the  calves  were  taken,  and  at  such 
time  after  the  taking  as  would  have 
enabled  him  with  reasonable  dili- 
gence to  have  made  the  purchase. 
George  R.  Barse  Live-Stock  COmmn. 
Co.  V.  McKinster,  10  Okl.  708.  64  P 
14. 

[g]  Rtock  la.  tiade. — The  market 
value  of  a  stock  of  goods  is  what  It 
can  be  promptly  sold  for  in  bulk 
or  in  coiivenient  lots,  and  hence  can- 
not be  determined  from  mere  evi- 
dence of  what  the  stock  can  be  sold 
for  at  retail.  Needham  Flano  Co. 
v.  Hollingsworth,  91  Tex.  49,  40  SW 
787  faff  (Civ.  A.)  40  SW  760];  Mis- 
souri, etc.,  R.  Co.  v.  Cadenhead,  (Tex. 
Civ.   A.)    164   SW   896. 

[h]  TalM  to  plaiattS  launstwclal. 
—(1)  In  an  action  for  injuries  to  per- 
sonal property,  evidence  as  to  the 
value  of  the  injured  goods  to  plain- 
tiff, as  distinguished  from  the  market 
value  of  the  goods  in  their  damaged 
condition,  was  inadmissible.  Marcus 
V.  Stein,  84  NTS  970.  (2)  On  an  is- 
sue of  damages  for  the  breaking  of 
a  picture,  evidence  showing  a  pecu- 
liar value  of  such  article  as  a  de- 
sign was  properly  excluded,  the 
measure  being  the  diminution  from 
the  market  value  caused  by  the 
breakage.  Wade  v.  Herndl,  127  Wis. 
644.  107  NW  4,  6  LRANS  866,  7  Ann 
Cas    691. 

98.  U.  S. — ^Henry  v.  North  Amer- 
ican R.  Constr.  Co.,  168  Fed.  79,  85 
CCA   409. 

Aril. — California  Dev.  Co.  v.  Yuma 
Valley  Union  Land,  etc.,  C!o.,  9  Arls. 
366.   84   P  88. 

Fla. — Dowllng  Lumber  Co.  v.  King, 
62  Fla.  151,   67  S  337. 

111. — St.  Loul«,  etc..  R.  Co.  v.  Hal- 
ler,  82  111.  208:  World's  Columbian 
Exposition  V.  Pasteur-Chamberland 
Filter  Co.,  82  111.  A.  94.  See  Walton 
V.  Western  Union  Tel.  (3o.,  189  111.  A. 
606. 

Iowa — ^Pascal  v.  Chicago,  etc.,  R. 
Co..    139    NW    379;    Worralt    v.    De 
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property  involved  has  not  been  bought  and  sold  so 
as  to  have  an  established  market  value,**  or  is  so 
nnusual  in  its  character  that  there  is  little  or  no 
demand  for  it.*"  Further,  the  property  may  be  of 
such  character  that  an  award  of  the  market  value 
would  not  afford  due  compensation  to  the  owner,** 
in  which  case  he  may  be  entitled  to  recover  the 
value  of  the  property  to  himself,"  as  in  the  case 
of  loss  or  injury  to  wearing  apparel,**  or  household 


Hotnes  Retail  Grocers'  Assoc.  167 
Iowa  I8S,  138  NW  481;  McMahon  v. 
Dubuque.  107  Iowa  62.  77  NW  517. 
70  AmSR  143. 

Kan. — HoUlngter  v.  Missouri,  etc.. 
R.  Co..  94  Kan.  316,  146  P  1034.  Ann 
Casl91«D  802;  Atchison,  etc.,  R.  Co. 
V.  Stanford,  12  Kan.  354,  16  AmR  362. 

Miss. — Qreenwald  v.  Yazoo,  etc.,  R. 
Co.,  lis  Miss.  5S8.  76  S  557. 
>  N.  T. — Central  Trust  Co.  v.  West 
India  Trust  Co.,  144  App.  Dlv.  560, 
129  NTS  730.  See  Barnes  v.  Brown, 
IS*  N.  T.  372  383.  29  NE  760  (where 
the  court  said:  "There  may  be  cases 
In  wbieh  damages  have  no  support  in 
market  values  where  the  value  Is  pe- 
culiar to  the  party  entitled  to  per- 
formance"). 

Tenn. — Jonas  v.  Noel,  96  Tenn.  440, 
39    8W   724,    36    LRA    862. 

[a]  Hlvatratioiu — In  a  suit  against 
a  railroad  for  killing^  a  blooded 
pointer  dog,  the  evidence  fixing  its 
value  at  two  hundred  to  two  hundred 
and  fifty  dollars,  but  showing  that 
there  was  no  market  In  a  particular 
town,  the  court  should  have  instruct- 
ed the  jury  to.  fix  the  value  of  the 
dog  at  such  sum  as  the  evidence 
•bowed  a  man  who  wanted  to  buy 
such  dog  would  be  willing  to  pay. 
0*6enwald  v.  Tazoo,  etc.,  R.  Co.,  115 
Miss.  598,   76  8   557. 

[b]  AypllcatloiL  of  rala^— Evidence 
of  the  value  of  a  pair  of-  pants  when 
new,  the  time  and  amount  of  wear 
to  which  they  had  been  subjected, 
and  the  extent  of  the  tear  forms  a 
suflflclent  basis  for  estimating  the 
damages  in  an  action  against  a  party 
who  had  negligently  left  a  box  on 
the  sidewalk,  whereby  the  pants  had 
been  torn.  McCarten  v.'  Flagler,  69 
Hun  184,  23  NTS  263. 

'  [c]  BvUUac*  held  to  anstala  val- 
uation placed  upon  a  mill.  I>arlinK 
V.  Bradstreet,  113  Me.  136,  93  A  SO. 

94.  St.  Louis,  etc.  R.  Co.  v.  Hal- 
Ipr,  >82,  111.,  208;  Hollinger  v.  Missouri, 
elc,  R.  Co..  94  Kan.  316,  14f  P  1034, 
AnnCa8l916D  802;  Jonas  v.  Noel,  98 
Tenn.  44p,  39  SW  724.  36  LRA  862. 

(a]  AvpUmtfoa  of  ral**'— If  there 
has  been  no  sale,  of  property  of  a 
similar  character  to  that  clafmed  to 
be  injured  by  the  construction  of  a 
railroad  from  which  the  depreciation 
In  value  can  be  ascertained,  evidence 
of  the  noise  and  jarring  of  the  earth, 
and  the  smoke  and  dust  caused  by 
passing  trains,  rendering  the  house 
uncomfortable  and  injuring  the  fur- 
niture <  therein,  is  admissible  as  an 
aid  to  the  injury  in  estimating  the 
depreciation  In  value  of  the  proper- 
ty. St.  Louis,  etc.,  R.  Co.  v.  Haller, 
82   111.  208. 

85.  McMahon  v.  Dubuque,  107 
Iowa  S2,  77  NW  517,  70  AmSR  143; 
Jonas  T.  Noel,  98  Tenn.  440.  39  SW 
724,  36  LRA  862.  See  Imperial  Seat- 
ing Co.  V.  Bloomington  Opera  House, 
202  111.  A.  533. 

[a]  mnstxstlan. — The  "market" 
value  of  a  leasehold  Is  merely  evi- 
dential, and  not  conclusive  as  to  Its 
value,  and  therefore  it  Is  error  to 
limit  to  an  ascertainment  of  the  dif- 
ference between  the  agreed  rental 
and  the  "market  value"  of  the  lease- 
bold  an  order  of  reference  to  ascer- 
tain dafnages  from  a  breach  of  a  con- 
tract to  construct  and  lease  to  com- 
plainant a  building  of  unprecedented 
sixe  for  the  vicinity,  and  not  likely 
to  be  suitable  to  any  one  except  com- 
plainant. Jonas  V.  Noel.  98  Tenn. 
440.  89  SW  724,  86  LRA  862. 


96.  Parmelee  v.  Raymond,  48  111. 
A.  609;  Wall  v.  Flatt,  169  Mass.  398. 
48    NE   270. 

■eooadhMia     jrovrty     see     infra 

notes  15-19.         / 

97.  Cal.— WlUard  'v.  Valley  Gaa, 
etc.,   Co..    171    Cal.    9,    161    P   286. 

111. — Parmelee  v.  Raymond,  48  111. 
A.   609. 

Kan. — Hollinger  v.  Missouri,  etc., 
R.  Co..  94  Kan.  316,  146  P  1034,  Ann 
Casl916D    802. 

Miss.— rAustin  v.  MIllBpaugh,  90 
Miss.  364,  43  S  306,  122  AmSR  315. 

Tex. — Gulf,  etc..  R.  Co.  v.  Blake, 
43  Tex.  Civ.  A.   180,  95  SW  593. 

See  EYankinsteln  v.  Thomas,  4  Daly 
(N.  Y.)  256  (holding  that,  where  the 
market  value  of  property  Is  not  clear- 
ly ascertainable,  the  court  will  not 
disturb  a  judgment  for  damages 
based  upon  the  owner's  estimate  of 
the  value  of  the   article). 

[a]  Aralloatloaa  of  rule. — (1)  The 
rule  has  been  applied  to  an  archi- 
tect's drawings,  plans,  and  specifi- 
cations. Austin  v.  MiUspaugh,  90 
Miss.  354,  43  S  305.  122  AmSR  316. 
(2)  In  an  action  for  the  negligent 
killing  of  a  dog,  the  measure  of  dam- 
ages is  the  value  of  the  dog  to  its 
owner.  Gulf,  etc.,  R.  Co.  v.  Blake, 
43   Tex.   Civ.   A.    180.    95    SW   5^3. 

Bvideao*  of  Intriadc  vain*  see 
Evidence  [16  Cyc  1138.  1139]. 

98.  Parmelee  v.  Raymond,  43  111. 
A.  609;  Wall  V.  Piatt.  169  Mass.  398, 
48  NE  270;  O.  K.  Transfer,  etc..  Co.  v. 
Nelll.  (Okl.)  169  P  272,  LRA1917A  58; 
International,  etc.,  R.  Co.  v.  Nichol- 
son, 61  Tex.  550:  Pecos,  etc.,  R.  Co.  v. 
Grundy,  (Tex.  Civ.  A.)  171  SW  318; 
Galveston,  etc.,  R.  Co.  v.  Wallraven. 
(Tex.  Civ.  A.)   160  SW  116. 

Xnjnzlas  to  bafffair*  see  Carriers  { 
1601. 

99.  Birmingham  R.,  etc.,  Co.  v^ 
Hinton.  157  Ala.  630.  47  S  676;  Buer- 
ger v.  Mabry,  (Ala.  A.)  73  S  135;  Wail 
V.  Piatt,  169  Mass.  398,  48  NE  270; 
O.  K.  Transfer,  etc,  Co.  v.  Nelll, 
(Okl.)  159  P  272,  LRA1917A  68:  In- 
ternational, etc.,  R.  Co.  V.  Nicholson, 
61  Tex.  550;  Pecos,  etc.,  R.  Co.  v. 
Grundy,  (Tex.  Civ.  A.)  171  SW  318; 
Galveston,  etc..  R.  Co.  v.  Wallraven, 
(Tex.    Civ.    A.)    160    SW    116. 

"Householl  goods,  sucb  as  furni- 
ture, beddi,ng,  and  wearing  apparel, 
kept  for  use  and  not  for  sale,  and 
which  have  in  fact  been  used,  may 
have  a  real  intrinsic  value  to  the 
owner,  and  yet  little  or  no  market 
value.  In  some  Instances  it  would 
be  difficult,  as  well  as  expensive,  to 
replace  them,  and  yet,  if  put  upon 
the  market,  there  would  be  little  or 
no  demand  for  them,  and  in  such 
cases  the  value  should  be  fixed  or 
ascertained  In  some  rational  way, 
other  than  by  showing  what  they 
would  bring  in  a  particular  mar- 
ket or  if  hawked  off  by  a  secondhand 
dealer."  Birmingham  R„  etc.,  Co.  Vj 
Hinton,  (Ala.)  47  S  576. 

[a]  AppUoattons  of  ml*^— (1)  In 
an  action  for  the  firing  of  plaintiff's 
household  goods,  plaintiff  is  compe- 
tent to  testify  as  to  the  value  of. 
their  use,  where  the  goods  had  no 
market  value  at  the  place  of  loss. 
St.  Louis  Southwestern  R.  Go.  v.  Ben- 
jamin. (Tex.  Civ.  A.)  161  SW  379, 
(2)  The  measure  of  damages  for  in- 
juries to  secondhand  household  goods 
and  wearing  apparel  is  the  difference 
in  their  actual  value  just  prior  to 
and  Just  after  the  Injury,  and  not 
the  difference  in  the  market  value  of 


goods,**  although  he  is  not  entitled  to  a  fanciful 
price  which  he  may  for  special  reasons  place  upon 
it.^  In  cases  in  which  value  is  established  by  the 
opinion  of  witnesses,  the  jurors  are  not  required 
to  take  the  estimate  of  any  of  the  witnesses,  but 
may  use  their  own  judgment.^  Recovery  may  be 
had  for  thie  injury  or  destruction  of  property,  al- 
though it  has  no  actual  market  value,*  in  which  case 
plaintiff  is  entitled  to  re<!over  its  actual  or  reason-. 


similar  goods  at  secondhand  stores 
at  or  nearest  their  destination.  Gal- 
veston, etc.,  R.  Co.  V.  Wallraven, 
(Tex.  Civ.  A.)    160  SW  116. 

1.  Ala. — Buerger  v.  Mabry,  (A.) 
73   S   135. 

Ind.— Aufderhelde  v.  Pulk,  (A.)  112 
NE    399. 

Kan. — Hollinger  v.  Missouri,  etc., 
R.  Co.,  94  Kan.  318,'  146  P  1034.  JLnn 
0819160   S02. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Stewart,  78  Miss.  600,  29  S  394. 

Tex. — International,  etc,  R.  Co.  v. 
Nicholson,  61  Tex.  6S0. 

"As  compensation  for  the  actual 
loss  is  the  fundamental  principle 
upon  which  this  measure  of  damages 
rests,  it  would  seem  that  the  value 
of  such  goods  to  their  owner  would 
furnish  the  proper  rule  upon  which 
he  should  recover.  Not  any  fanciful 
price  that  he  might  for  special  rea- 
sons place  upon  them,  nor,  on  the 
other  hand,  the  amount  for  which  he 
could  sell  them  to  others,  but  the 
actual  loss  in  money  he  would  sus- 
tain by  being  deprived  of  articles  so 
specially  adapted  to  the  use  of  him- 
self and  his  family."  International, 
etc.,^.  Co.  V.  Nicholson,  61  Tex.  660, 
553. 

"Where'  property  is  destroyed  and 
injured  which  has  a  market  value. 
this  mujt  be  shown  as  the  measure 
of  damages;  where  It  has  no  market 
value  and  a  real  value  is  shown,  this 
is  the  measure  of  plaintiff's  recovery; 
where  it  has  neither  a  market  value 
nor  a  real  value,  but  it  is 
shown  what  it  would  cost  to 
replace  or  teproduce  the  article, 
then  such  costs  Is  the  measure  of 
damages.  But  If  the  article  has  no 
market  value  nor  real  value,  and  it 
can  not  be  reproduced  or  replaced. 
then  in  that  event  it  would  be  prop- 
er to  show  what  it  was  worth  to  the 
plaintiff;  that  is  to  say,  what  is  the 
actual  loss  in  money  sustained  by 
the  owner  on  account  of  being  de- 
prived thereof,  but  the  courts  uni- 
formly hold  that  he  can  not  recover 
a  fanciful  price  therefor,  such  as  he 
might  place  upon  It  on  account  of 
a  sentiment  attaching  thereto,  or  for 
any  other  special  reason."  Missouri, 
etc.,  R.  Co.  V.  Crews,  54  Tex.  Civ.  A. 
648,   551,    120   SW   1110. 

[a]  IU«atnitlo& — ^The  value  to 
the  owner  of  family  portraits  which 
could  not  be  replaced,  and  of  a  ta.m- 
ily  bible  containing  family  records, 
based  alone  upon  sentiment,  could 
not  be  recovered.  Missouri,  etc.,  R. 
Co.  v.  Dement,  (Tex.  Civ.  A.)  116  SW 
635. 

a.  Monson  v.  Chicago,  etc.  R.  Co.. 
(Iowa)  159  NW  679;  Hlckey  v.  Web- 
ster County,  148  Iowa  337,  127  trw 
668. 

AdmlssiUUtr  of  opialon  avldeao* 
see   Evidence    [16   Cyc   11421. 

3.  Kan. — Atchison,  etc.  R.  CJo.  v. 
Stanford,   12   Kan.   354,   IS  AmR   362. 

Okl. — Kansas  City,  etc,  R.  Co.  ▼. 
Hurley.  160  P  910;  Wichita  Falla.  etc, 
R.  Co.  V.  Gant,  156  P  672. 

Pa. — Laubaugh  v.  Pennsylvania  R. 
Co.,    28   Pa.    Super.    24T. 

Tex. — Continental  OH,  etc.,  Co.  v. 
Wriaten,  (Civ.  A.)  168  SW  395;  St. 
Louis,  etc.,  R.  Co.  V.  Green,  44  Tex. 
Civ.  A.  13,  97  SW  531;  Gulf,  etc.,  R. 
Co.  V.  Blake.  43  Tex.  Civ.  A.  180.  95 
SW  593;  International,  etc.,  R.  (3o.  v. 
Carr,  (Civ.  A.)  91  SW  858;  Brln  v. 
McGregor,  (Civ.  A.)  64  SW  78;  Dal- 
las V.  Allen.  (Civ.  A.)  40  SW  J24. 


For  tater  e^fa,  deTalopinaats  and  duuMrea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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able  value,*  or  its  value  to  himself."  The  value  of 
personal  property  for  which  there  is  no  local  market 
may  be  fixed  by  the  market  value  at  the  nearest 
market,  less  the  cost  of  transportation  thereto,*  or 
plus  the  cost  of  transportation  if  kept  for  use  rather 
than  for  sale.^  But  where  the  evidence  shows  that 
there  is  a  market  value  at  the  place  which,  under 
the  general  rule,  governs  in  fixing  the  damages  for 
its  loss  or  injury,  the  market  value  at  other  places 
cannot  be  shown."  The  measure  of  damages  for  the 
destruction  of  an  article  which  is  new  and  for 
which  there  is  no  market  but  which  was  made  by 
plaintiff  for  his  own  use,  may  be  taken  as  consisting 
of  the  cost  of  the  material  used  together  with  the 
value  of  plaintiff's  labor  in  making  it."  A  similar 
test  may  be  resorted  to  in  ascertaining  the  value 
of  an  article  without  market  value  which  is  made 
to  order  for  a  particular  customer.^**    The  value  of 

# 

"WJs. — Mass  V.  CMcago,  etc.,  R.  Co., 
156  Wis.  44.  145  NW  17<;  Allen  v. 
Cnicago.  etc.,  R.  Co.,  145  Wis.  26S, 
129    NW   1094. 

"It  Is  the  rule  In  all  cases,  where 
market  value  Is  made  the  standard 
by  which  damages  are  to  be  calcu- 
lated, that  compensation  will  not  be 
denied  where  there  Is  no  market  value 
by  which  to  measure  the  damages, 
but  some  other  measure  will  be  re- 
sorted to  that  will  give  compensa- 
tion for  the  loss  sustained  by  the 
wrongful  conduct  of  another."  Webb 
v.  Daggett,  39  Tex.  Civ.  A.  390,  391, 
87    SW   743. 

BvUence  Of  oo«t  of  property  see 
Evidence    [16    Cyc    1140,    1141]. 

▼■In*  of  boiiainir  see  supra  {  183. 

4.  Continental  Oil,  etc.,  Co.  v. 
Wrlsten,  (Tex.  Civ.  A.)  168  SW  395; 
International,  etc.,  R.  Co.  v.  Carr, 
(Tex.  Civ.  A.)  91  SW  858;  Allen  v. 
Chicago,  etc.,  R.  Co.,  145  Wis.  263, 
129   NW  1094. 

[a]  VecMsttT  »t  abowtnir  wsat  of 
market  valneir— In  an  action  for  dam- 
ages for  the  destruction  of  property 
by  lire.  Its  actual  value  may  be 
shown,  but  it  must  be  shown  that 
there  was  no  market  value.  Conti- 
nental Oil.  etc.,  Ci).  v.  Wrls'ten,  (Tex. 
Civ.    A.)   168  SW  395. 

[b]  The  trial  Jndffe  has  som*  dla- 
eraitloa  la  aOiiiltUnff  aviaenc*  to  fix 
the  reasonable  value  of  property  for 
which  there  Is  no  market,  to  aid  the 
jury  in  determining  the  damages  for 
Its  destruction.  Allen  v.  Chicago, 
etc.,  R.  Co.,  145  Wis.  263,  129  NW 
1094. 

5.  Kansas  City,  etc.,  R.  Co.  v. 
Hurley,  (Okl.)  160  P  910;  Brln  v. 
McGregor,  (Tejc.  Civ.  A.)  64  SW  78.  . 

fa]  ninatrations, — (1)  Where  old 
brick  which  a  property  owner  wrong- 
fully refused  to  allow  a  builder  to 
use  has  no  market  value,  but  may 
be  properly  used  in  the  building,  the 
builder,  in  an  action  for  damages  re- 
sulting from  such  rejection,  may 
show  the  value  of  the  brick  to  him. 
Brin  V.  McGregor,  (Tex.  Civ.  A.)  64 
8W  78.  (2)  Where  handpalnted  china- 
ware  destroyed  had  no  market  value, 
and  could  not  be  reproduced  or  re- 
placed, the  measure  of  damages  was 
the  actual  loss  in  money  sustained 
by  being  deprived  of  the  articles,  or 
their  actual  value  to  the  owner.  St. 
Louis,  et3.,  R.  Co.  v.  Oreen,  44  Tex. 
Civ.  A.  13.  97  SW  531.  (3)  Where 
proparty  wrongfully  destroyed  nas 
no  market  value,  the  measure  of  dam- 
ages Is  Its  value  to  the  owner,  and 
not  the  amount  it  would  cost  him  to 
replace  It  at  the  time  and  place  it 
was  destroyed.  Dallas  v.  Allen,  (Tex. 
Civ.   A.)    40  SW  324. 

[b]  Vain*  for  apeelal  va*.— The 
measure  of  damages  for  the  destruc- 
tion of  property  is  the  reasonable 
market  value,  but,  if  it  had  no  mar- 
ket value,  then  its  value,  in  view 
of  tbe  use  to  which  it  was  to  be  put, 
may  be  recovered.  Kansas  City 
Southern  R.  Co.  v.  Hurley,  (Okl.)  160 


a  commodity  for  which  one  person  is  responsible  to 
another  is  its  value  to  the  latter,  and  not  to  the 
person  sought  to  be  chai^d.^* 

Value  for  different  uses.  Where  an  article  has 
different  values -as  it  may  be  used  for  different  pur- 
poses, all  of  such  values  should  be  taken  into  con- 
sideration,^' and  the  owner  is  entitled  to  recover 
the  highest,  value.^* 

Second  hand  articles.'*  Where  there  is  no  gen- 
eral, market  for  secondhand  articles  of  the  character 
involved;  their  value  may  be  ascertained  from  the 
judgment  of  persons  familiar  with  such  articles 
based  on  their  practical  knowledge,'"  and  on  a  con- 
sideration of  their  original  cost,"  the  amount  of 
use  to  which  they  have  been  subjected,''  and  their 
condition  at  the  time  of  the  injury."  The  cost  of 
the  articles,  however,  must  be  considered  in  con- 
nection with  other  evidence  of  value  and  does  not 


P  910;  Wichita  Palls,  etc.,  R.  Co.  v. 
Oant,   (Okl.)    156   P  672. 

e.  Ala. — ^Louisville,  etc.,  R.  Co.  v. 
Dickson,  (A.)  73  S  750  [certiorari  den 
74   S   1006  mem]. 

Colo. — Union  Pac.  R.  Co.  v.  Wil- 
liams,   3    Colo.    A.    526,    34    P   731. 

Miss. — Greenwald  v.  Yasoo,  etc.,  R. 
Co.,   116   Miss.   598,   76   S.  557. 

Mont. — Raas  v.  Sharp,  46  Mont. 
474,    128    P   694. 

Nev. — ^Watt  v.  Nevada  Cent.  R.  Co., 
23  Nev.  154,  44  P  423,  46  P  62.  62 
AmSR  772. 

N.  D. — McGilvra  v.  Mlnneapolla, 
etc.,  R.  Co.,  36  N.  D.  275,  169  NW  864. 

Wis. — Allen  v.  Chicago,  etc.,  R.  Co., 
145  Wis.   263,   129  NW  1094. 

See  Atchison,  etc.,  R.  Co.  V.  Nation, 
(Tex.  Civ.  A.)  92  SW  823  (holding 
that  on  the  issue  of  the  value  of 
property  at  a  certain  place;  at  which 
there  is  no  market  value,  proof  of 
the  market  value  at  other  places,  to- 
gether with  the  cost  of  transporta- 
tion to  the  place  In  question.  Is  ad- 
missible); Atchison,  etc.,  R.  Co.  v. 
Veale,  39  Tex.  Civ.  A.  37,  87  SW  202 
(holding  that  the  market  price  -at 
the  nearest  place  having  a  marketfor 
such  cattle  was  admissible  In  evi- 
dence as'  a  circumstance  to  be  con- 
sidered with  other  evidence  in  deter- 
mining the  actual  value  at  destina- 
tion). 

[a]  ninatratlons^— (1)  In  an  ac- 
tion against  a  railroad  for  killing  a 
blooded  pointer  dog,  upon  evidence 
showing  there  was  no  market  for 
such  dogs  in  a  particular  town,  the 
court  should  have  permitted  the  Jury 
to  consider  testimony  as  to  the  value 
of  the  dog  In  other  places  wherein 
the  owner  might  find  a  purchaser. 
Greenwald  v.  Yazoo,  etc.,  R.  Co.,  115 
Miss.  598,  76  S  557.  (2)  The  measure 
of  damages  recoverable  against  a 
railroad  for  injuring  an  animal  Is  the 
difference  between  the  market  value 
at  the  time  of  the  Injury  In  the  vi- 
cinity. If  there  Is  such  a  value,  or, 
if  not,  the  market  value  in  the  near- 
est vicinity,  and  such  value  Imme- 
diately after  the  Injury.  Texarkana, 
etc.,  R.  Co.  V.  Wilson,  (Tex.  Civ.  A.) 
204  SW  491. 

Place  M  affeotiiig  •vidence  of  mar- 
ket vain*  generally  see  Evidence  [16 
Cyc    1144]. 

7.  McGilvra  v.  Minneapolis,  etc., 
R.   Co.,    35   N.   D.    275,   159   NW   854. 

8.  Louisville,  etc.,  R.  Co.  v.  Dick- 
son, (Ala.  A.)  73  8  750  [certiorari  den 
74  S  1006  mem]. 

Eviaaaoe  of  Bfuwket  vain*  feaacal- 
If  see   Evidence    [16   Cyc   1144]. 

9.  Union  Pac.  R.  Co.  v.  Williams, 
t  Colo.  A.   626.   34  P  731. 

SvUance  of  cost  of  property  see 
Evidence  [16  Cyc  1140]. 

10k  Hurray  v.  Postal  Tel.-Oble 
Co..  210  Mass.  188.  96  NE  316,  Ann 
Casl912C  1183. 

[a]  ninatmilon^— In  case  of  the 
loss  of  a  dress,  evidence  of  the  cost 
of  the  labor  and  material  is  corape- 
itent    upon    tbe    question    of    value. 


Murray  v.  Postal  Tel.-Cable  Co.,  210 
Mass.  188,  96  NB  316,  AnnCasl912C 
1183. 

■  11.  MaysviUe  v.  Bhults,  8  Dana 
(Ky.)    10. 

IS.  Central  Branch  Union  Pac.  R. 
Co.  V.  Nichols,  24  Kan.  242;  Young 
v.  ICansas  City,  etc.,  R.  Co.,  62  Mo. 
A.  530;  Maul  V.  Drexel,  65  Nebr.  446, 
76  NW  1«3. 

13.  Young  V.  Kansas  City,  etc., 
R.  Co.,  52  Mo.  A.  530;  Lowe  v.  Oma- 
ha, 83  Nebr.  587.  694,  50  NW  760; 
Chase  v.  Hoosac  Tunnel,  etc,  R.  Co., 
85   Vt.   60,   81  A   236.     ' 

"The  market  value  of  anything  Is 
the  highest  price  It  will  bring  for 
any  and  all  uses."  Lowe  v.  Omaha, 
supra  [quot  Maul  v.  Drexel,  55  Nebr. 
446.   458.   76   NW   163]. 

[a]-Illnatratlons. — (1)  In  an  aotlon 
for  double  damages  for  the  killing  of 
a  bull,  which  was  more  valuable  for 
breeding  purposes  than  for  meati 
such  greater  value  should  be  taken 
Into  consideration  in  the  assessment 
of  the  damages.  Young  v.  Kansas 
City,  etc.,  R.  Co.,  62  Mo.  A.  630.  (2) 
Where,  In  an  action  for  the  loss  of 
cattle,  the  evidence  showed  that  the 
cattle  were  graded  milch  cows  with- 
out calves  or  milk,  the  measure  of 
damages  was  the  value  of  the  cows 
as  mlich  cows,  and  not  as  cows  ca- 
pable of  use  solely  for  beef.  South- 
western Tel.,  etc..  Co.  v.  Krause, 
(Tex.  Civ.  A.)  92  SW  431. 

[b]  Applloatlon  of  nl«b>— In  an 
.action  for  the  burning  of  trees,  evi- 
dence that  burnt  trees,  which  subse- 
quently became  useless,  could  soon 
after  the  Are  have  been  sold  for  piles 
and  poles,  is  admissible.  Spink  v. 
New  York,  etc.,  R.  Co.,  26  R.  I.  U5, 
58  A  499. 

14.  BvMaaoe  of  vain*  of  SMond- 
haad  property  see  Evidence  [16  Cyc 
1140]. 

15.  Union  Pac.  R.  Co.  v.  Williams, 
3  Colo.  A.  526,  34  P  7314 

18.  Ala. — Blr.mlngham  R.,  etc.,  Co. 
V.   HInton.   157  Ala.   630,   47  S  576. 

Colo. — Colorado  Midland  R.  Co.  v. 
Snider.  38  Colo.  351,  88  P  453;  Union 
Pac.  R.  Co.  V.  Williams,  3  Colo.  A.- 
626.   34  P  731. 

Qa. — ^Watson  v.  Loughran,  112  Ga. 
837.   38  SB  82.  . 

Kan. — Hollinger  v.  Missouri,  etc., 
R.  Co.,  94  Kan.  316,  146  P  1034,  Ann 
Ca.«il91SD   802. 

Mass.— Wall  v.  Piatt,  169  Mass. 
398.   48   NB  270. 

N.  Y. — Behm  v.  Damm,  91  NYS  735. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Wailraven,    (Civ.    A.)    160    SW    116. 

Utah. — Smith  v.  Mine,  etc..  Supply 
Co.,  32  Utah  21,  88  P  683. 

17.  Colorado  Midland  R.  Co.  v. 
Snider,  3S  Colo.  S51.  88  P  463;  Union 
Pac.  R.  Co.  v.  Williams,  3  Colo.  A. 
526,  34  P  731;  Wall  v.  Piatt,  169  Mass. 
398,  48  NB  27U,  Behm  v.  Damm,  91 
NYS  735;  Galveston,  etc.,  R.  Co.  v. 
Wailraven,  (Tex.  Civ.  A.)  160  8W 
116. 

18.  Colorado    .Midland    R.    Co.    v. 
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in  itself  constitute  the  measure  of  damages.'*  > 

Objects  of  art.  The  value  of  an  object  of  art 
cannot  be  deternjined  by  the  expense  to  which  the 
artist  has  been  put  in  bis  artistic  education  and 
preparation  for  work." 

Time  of  valutioiL  As  a  general  rule,  where  per- 
sonalty is  injured  or  destroyed,  its  value  as  bearing 
upon  the  measure  of  damages  is  to  be  determined 
as  of  the  time  of  the  injury  or  destruction.''  So 
when  the  value  of  property  is  to  be  considered  for 
the  purpose  of  estimating  the  profits  which  would 
have  been'  derived  from  the  performance  of  a  con- 
tract, it  is  to  be  taken  as  of  the  time  at  which  it 
is  to  be  delivered  according  to  the  contract.**  In 
actions  for  the  conversion  of  particular  kinds  of 
personalty,  such  as  corporate  stocks,*'  damages  are 
sometimes  measured  by  a  higher  intermediate 
value.'* 
The  moral  character  of  the  occupants  of  real 

Snider,  38  Colo.  361,  88  P  463:  Union 
Pac.  R.  Co:  V.  Williams,  3  Col6.  A. 
526,  34  P  731;  Wall  v.  Piatt,  16»  Maas. 
398,  48  NE  270;  Galveston,  etc.,  R. 
Co.  V.  Wallraven,  (Tex.  Civ.  A.)  160 
SW  118. 

[a]  AppUcatloa  of  role.*— The  cost 
price  of  articles  destroyed  does  not 
establish  their  value  at  trial,  and  a 
JudKment  awarding  practically  the 
full  cost  price,  which  was  the  only 
evidence  of  value.  Is  not  only  exces- 
sive, but  conjectural.  Kanlnsky  v. 
Purcell,   158   NlTS   165. 

19.  International,  etc,  R.  Co.  v. 
Bartek,  (Tex.  Civ.  A.)  176  SW  1106: 
Smith  V.  Mine,  etc.  Supply  Co.,  81 
Utah  21,  88  P  683. 

80.  Turner  V.  Mason,  65  Mich.  662, 
32   NW   846. 

[a]  ninstattten.— In  an  action  by 
an  artist  to  recover  the  value  of  a 
portrait  of  children,  painted  for  a 
father,  who  refused  to  accept  it  It  Is 
error  to  Instruct  the  Jury  to  give  as 
damages  what  the  picture  was  worth, 
and  what  the  artist's  services  were 
worth,  taking  into  consideration  the 
exhausting  studies  necessary  to  ac- 
quire skill  as  an  artist  and  the  time 
consumed  and  expenses  incurred  in 
acquiring  professional  knowledge  and 
distinction.  Turner  v.  Mason,  66 
Mich.  662,  32  NW  846. 

31.  Stone  v.  Codman,  15  Pick. 
(Mass.)  297;  Chicago,  etc.,  R.  Co.  v. 
Galvln,  (Okl.)  158  P  1153;  Wichita 
Falls,  etc.,  R.  Co.  v.  Gant,  (Okl.)  156 
P  872;  Gulf,  etc.,  R.  Co.  v.  McCarap- 
bell,  (Tex.  Civ.  A.)  85  SW  1168;  St. 
Louis,  etc.,  R.  Co.  v.  Droddy,  (Tex. 
Civ.  A.)  114  SW  902;  Texas,  etc,  R. 
Co;  V.  Bllllngsly,  (Tex.  Civ.  A.)  ■37 
SW  27.  Compare  Southern  Oil  Co.  v. 
Scales.  (Tex.  Civ.  A.)  69  SW  1033 
(holding  that,  where,  from  Judgment 
for  specific  performance  of  an  agree- 
ment for  transfer  to  plaintiffs  of  an 
oil  property,  defendants  appealed, 
and,  pending  the  appeal,  removed  ma- 
terial, to  which  plaintiffs  were  en- 
titled, and  produced  oil,  plaintiffs  are 
entitled  to  damages,  on  the  basis  of 
the  value  of  the  material  and 
oil  as  of  the  date  they  were  put 
In  possession  of  the  other  property, 
after  the  afflrmance,  although  the 
value  was  then  greater  than  when 
the   material   and   oil    were   taken). 

[a]  ninstratlon. — Where  Imported 
wool  belonging  to  plaintiff  on  which 
Import  duties  had  been  paid  was 
injured  by  reason  of  negligence  of 
defendant's  servants,  and  in  conse- 
quence It  became  necessary  to  take 
it  out  of  the  original  packages,  and 
in  a  few  weeks  thereafter  congress 
passed  an  act  under  which.  If  the 
wool  had  remained  In  the  original 
package,  plaintiff  would  have  been 
entitled  to  a  return  of  the  duties 
which  he  had  paid,  plaintiff  is  not 
entitled  to  recover  damages  on  ac- 
count of  being  thus  deprived  of  such 


property  cannot  be  shown  as  bearing  upon  its  in- 
trinsic value." 

[\  198]  d.  Rental  Value.  The  rental  value  or 
damages  from  the  loss  of  use  of  a  portion  of  a 
construction  or  manufacturing  plant,  due  to  a  delay 
in  the  completion  of  contracts  occasioned  by  the 
adverse  party,  may  be  ascertained  by  computation, 
and  need  not  be  established  by  direct  evidence  as 
to  rental  value.**  Where  property  is  not  rentable, 
proof  of  the  actual  worth  of  the  use  thereof  may 
be  resorted  to.*^  The  value  of  the  use  of  a  public 
building  cannot  be  established  by  the  amount  paid 
for  accommodations  in  other  quarters.** 

[f  199]  e.  Profits.  As  has  been  already  stated, 
profits  cannot  be  recovered  as  an  element  of  dam- 
ages where  they  are  speculative,  contingent,  or  un- 
oe;rtain.**  Hence,  there  must  be  reasonable  proof 
of  their  amount,'"  and  for  this  purpose,  actual  past 


rebate.  Stone  v.  Codman,  IB  Pick. 
(Mass,)    297. 

Sa.  Stevens  v.  Liewis,  etc.,  Co.,  168 
Ky.  648,  182  SW  840,  170  Ky.  238,  185 
SW  878. 

33.    See  Corporations. 

34k  See  generally  Trover  and  Con- 
version [38  C^c  2096]. 

SB.  Johnson  v.  Farwell,  7  Me.  370, 
22   AmD  208. 

[a]  B(o«a*  of  fll-lMB*.— In  an  ac- 
tion of  trespass  for  demollshlog  cer^ 
tain  dwelling  houses,  it  was  held  in- 
competent for  defendant  to  prove  in 
mitigation  of  damages  that  they- 
were  occupied  as  houses  of  Ill-fame. 
Johnson  v.  Farwell,  7  Me.  370,  22 
AmD  203. 

ae.  William  Oamp,  etc.  Ship,  etc, 
Bldg.  Cto.  V.  U.  S.,  50  Ct.  CI.  179. 

[a]  Xllnatzatloa/— Damages  sus- 
tained by  a  shipbuilding  company  in 
the  prolonged  occupation  of  a  build- 
ing slip  by  a  vessel  which  it  was  con- 
structing, due  to  delay  occasioned  by 
the  other  party,  are  properly  meas- 
ured by  a  sum  equivalent  to  a  re- 
turn of  six  per  cent  per  annum 
upon  an  amount  found  by  taking  the 
ascertained  value  of  the  entire  plant 
as  shown  by  the  company's  books 
during  the  period  of  delay,  less  a 
percentage  representing  the  extent  of 
the  use.  of  the  plant  for  purposes 
other  than  shipbuilding,  and  propor- 
tioning such  value  among  the  total 
number  of  building  slips  employed 
in  constructing'  vessels.  William 
Cramp,  etc.,  Ship,  etc,  Bldg.  Co.  v. 
U.   S.,   50  Ct.  a.   179. 

87.  Hipwell  V.  National  Surety 
Co.,  ISO  Iowa  666.  106  NW  318.  But 
see  Foley  v.  Forty-Second  St.,  etc, 
R.  Co.,  52  Misc.  183,  101  NYS  780 
(holding  that,  where  there  was  no 
evidence  that  an  automobile  had  been 
used  for  any  business  purposes,  ex- 
pert testimony  as  to  the  value  of  Its 
use   was   Insufficient). 

88.  Hipwell  V.  National  Surety  Co., 
130    Iowa    656,    105    NW    318. 

99.     See  supra  i   112. 

30.  U.  S. — Cincinnati  Slemans- 
Lungren  Gas  Ilium.  Co.  v.  Western, 
etc.,  Co.,  152  U.  S.  200.  14  SCt  523, 
38  L.  ed.  411;  Davis  v.  (Tarnegie  Steel 
Co.,  244  Fed.  931,  157  CCA  381;  The 
A.  A.  Haven,  2?Z  Fed.  958  [rev  on 
other  grounds  231  Fed.  380,  145  CCA 
374];  Central  Coal,  etc.,  Co.  v.  Hart- 
men,  111  Fed.  96,  49  CCA  244;  Brent 
V.  Thornton,  106  Fed.  35,  45  CC.\ 
214. 

CiA. — Calkins  v.  Sorosis  Prult  Co., 
150  Ca\.'  426,  88  P  1094;  Tobin  v. 
Post,   3   Cal.    373. 

Colo. — Goldhammer  v.  Dyer,  7 
Colo.  A.   29.   42   P  177. 

Ga. — Florida  Northern  R.  Co.  v. 
Southern  Supply  Co.,  112  Ga.  1,  37 
SR  130. 

111. — Favar  v.  Rlvervlew  Park,  144 
III.  A.  86;  Hair  v.  Barnes,  26  111.  A. 
680.    ' 


Iowa. — Howard  v.  Brown,  168  Iowa 
410,    148    NW   987. 

Lia. — Crow  v.  Manning,  46  !«.  Ann. 
1221,  14  S  122;  Gebelin  v.  Hamilton. 
18  La.  Ann.  646. 

Md. — Baltimore,  etc.,  R.  Co.  ▼. 
Stewart,  79  Md.  487,  29  A  964. 

Mass. — Gagnon  v.  Sperry,  etc,  C3o., 
206   Mass.   547,   92  NB  761. 

Mich. — Detroit  Flreproofing  Tile 
Co.  v.  Vinton  Co.,  190  Mich.  276,  157 
NW  8;  Davis  v.  Davis,  84  Mich.  324, 
47  NW  fB5;  Leonard  v.  Beaudry,  80 
Mich.    163,    46   NW  66. 

Minn. — Hueston  v.  Mississippi,  etc.. 
Boom  Co..  76  Minn.  261,  79  NW  92. 

Miss. — Lumber  Mineral  Co.  v.  Ram- 
shur,    64  S   313. 

Mo. — Lewis  V.  Atlas  Mut.  L.  Ins. 
Co..  61  Mo.  534;  Sinclair  v,  Columbia 
Tel.  Co.,  (A.)  IftS  SW  558:  MoGinnia 
V.  Kardgrove,  163  Mo.  A.  20,  145  SW 
512. 

N.  J. — Iiouon  V.  Public  Service  Co.. 
80  N.  J.  L.  252,  76  A  321;  Hartman  v. 
Dobar,  80  N.  J.  L.  250,  76  A  347; 
Bates  V.  Warrick,  76  N.  J.  L.  108,  109, 
69  A  185  [cit  C:yc];  Mason  v.  Erie 
R.  Co.,  75  N.  J.  L.  621,  68  A  106;  Bar- 
tow V.  Brie  R.  Co.,  73  N.  J.  L..  12,  62 
A  489. 

N.  M. — De  Palma  v.  Weinman,  15 
N.  M.  68,  103  P  782,  24  LRANS  423. 

N.  Y. — Wolff  V.  Hvass,  159  N.  T. 
651  mem,  54  NEJ  1095  mem  [aS  11 
Misc.  561,  32  NYS  798];  Dart  v.  Lalm- 
beer,  107  N.  Y.  664,  14  NB  291:  Mas- 
terton  v.  Mt.  Vernon,  58  N.  T.  391; 
Stevens  v.  Amslnck,  149  App.  Div. 
220.  133  NTS  816;  Dunn  v.  New  York 
Herald  Co.,  142  App.  Dlv.  11,  126 
NYS  735;  iBenyakar  v.  Schers,  103 
App.  Div.  192,  92  NTS  1089;  Lavens 
V.  Lieb,  12  App.  Div.  487,  42  NYS  901; 
Moss  V.  Tompkins,  69  Hun  28S,  23 
NYS  623  [aff  144  N.  Y.  659  mem.  39 
N£:  868  Taemi;  HoUoway  v.  Stephens, 
2  Thomps.  &  C.  668,  46  HowPr  363; 
Dethlefs  V.  Tamsen,  7  Duly  S64: 
Volkmar  v.  Third  Ave.  R.  Co.,  28 
Misc.  141,  58  NYS  1021  [rev  27  Misc. 
818.  67  NYS  1149]. 

N.  C— Reavls  v.  Orenshaw,  lOS  N. 
C.  369.  10  SB  907. 

N.  D. — Russell  v.  Olson,  22  N.  D. 
410,  133  NW  1030,  37  LRANS  1217. 
AnnCasl914B  1069. 

Okl. — Bokoshe  Smokeless  Coal  Co. 
V.  Bray,  165  P  226;  Ft.  Smith,  etc., 
R.  Co.  V.  Williams.  30  Okl.  726,  121 
P  275.  40  LRANS  494. 

Pa. — Wilson  V.  Wernwag,  217  Pa. 
82,  66  A  242,  10  AnnC^s  649;  Pelrson 
V.  X>uncan,  162  Pa.  187,  29  A  733; 
Stofflet  V.  Stofflet,  160  Pa.  529,  28  A 
857;  Schliti  Brewing  Co.  v.  McC:ann. 
118  Pa.  314,  12  A  446;  Lents  v.  Cho- 
teau,  42  Pa.  435;  Hollidaysburg  Male, 
etc..  Seminary  Co.  v.  dray,  45  Pa. 
Super.  426;  Foehr  v.  New  York  Short 
Line  R.  Co.,  40  Pa.  Super.  7;  Hendler 
V.  Qutgley,  38  Pa.  Super.  39.  See  V7. 
H.  Hoffman  Co.  v.  Title  Guaranty, 
etc,  Co..  255  Pa.  112,  89  A  414   (rec- 
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profits   and    receipts    in    the    particular    business  |  or    undertaking,**    where    not    too    remote    from 


otnliing  rule). 

Philippine. — ^Tan  Te  v.  BelJ,  27 
Philippine    354. 

Tenn. — Feder  v.  Oass,  <Ch.  A.)  69 
SW  175:  McWbirter  v.  Douglas,  1 
Coldw.  591. 

Tex. — ^American  Constr.  Co.  v.  Da- 
vis. (Civ.  A.)  141  SW  101>;  American 
Constr.  Co.  v.  Caswell,  (Civ.  AO  1*1 
SW  1013:  El  Paso,  etc.,  R.  Co.  v. 
Eichel,   (Civ.  A.)   130  SW  922. 

Va. — Bristol  Belt  Line  R.  Co.  v. 
Bullock  Electric  Mfg.  Co.,  101  Va. 
<52,  44  SE  892;  Consumers'  Ice  Co.  v. 
Jennings.   100  Va.    719,    42    SE   879. 

Wash. — St.  Germain  v.  Seattle  Ba- 
kery, etc..  Workers'  Union  No.  9.  97 
Wash.  282,  166  P  665;  Kopczynski  T. 
Bolcom-Vanderhoof  Logging  Co.,  71 
Wash.    93,   127    P   601. 

Alta. — Norquay  v.  Qrand  Trunk 
Pac  Town,  etc.,  Dev.  Co.,  Ltd.,  9 
Alta.  U  190. 

B.  C. — Beatty   v.   Bauer,   18   B.   C. 

m. 

N.  S. — Crowe  ▼.  Oough,  44  N.  S. 
248. 

"There  can  In  the  nature  of  things 
be  no  absolute  proof  as  to  damages 
In  the  way  of  future  profits."  Penn- 
sylvania Steel  Co.  V.  New  York  City 
R.  Co.,  216  Fed.  468,  469,  182  CCA 
518. 

[a]  nivatratlona. — (1)  Evidence 
of  profits  which  a  railroad  would 
have  made  during  the '  first  two 
months  of  Its  existence  cannot  be 
«hown  by  evidence  of  what  it  did  ac- 
tually make  during  the  correspond- 
ing two  months  of  the  succeeding 
year  after  It  had  been  In  operation 
for  ten  months.  Florida  Northern 
R.  Co.  V.  Southern  Supply  Co.,  112  Qa. 
I,  37  SE  130.  (2)  In  an  action  for 
personal  injuries,  a  verdict  based  on 
the  loss  of  probable  proflts  which 
might  have  accrued  to  plaintiff  as  in- 
surance agent  cannot  be  sustained  by 
proof  only  of  premiums  received 
on    insurance     during     a     preceding 

fierlod  without  any  proof  show- 
ng  hoVlr  much  of  such  premium 
represented  plalntifF's  profits.  Louon 
V.  Public  Service  Co.,  80  N.  J.  L. 
252,  71  A  321.  (3)  An  unaccepted  bid 
'Cannot  be  made  a  basis  for  an  esti- 
mate of  probable  proflts  in  a.  suit  for 
damages.  Hartinan  v.  Dobar,  80  N. 
J.  L.  250,  78'  A  847.  (4)  Where  de- 
fendants agreed  to  act  as  selling 
agent  for  plaintiff  manufacturer  for 
a  certain  year,  and  thereafter  dis- 
continued the  business,  and  plaintiffs 
had  agreed  in  the  contract  to  guar- 
anty defendants  against  losses  from 
(allures  for  the  sum  of  one  per  cent 
on  the  net  amount  of  their  sales  for 
such  year,  the  sales  made  and  the 
losses  incurred  during  the  remain- 
der of  such  year,  while  the  business 
was  conducted  by  the  firm  which  stjc- 
ceeded  defendants,  could  be  taken  as 
the  data  on  which  to  estimate  the 
commissions  or  proflts  due  the  plain- 
tiff on  such  guaranty.  Wilson  ▼. 
Wernwag,  217  Pa.  82,  66  A  242,  10 
AnnCas  649.  (5)  On  the  Iss^e  as  to 
the  amount  of  profits  lost  by  defend- 
ant, an  electric  railway  company,  by 
reason  of  plaintiff's  delay  In  furnish- 
ing certain  machinery  purchased  for 
it,  resulting  in  a  suspension  of  traf- 
fic by  defendant  for  several  weeks, 
where  defendant  showed  the  number 
of  (ares  received  by  it  on  five  con- 
secutive days  immediately  preced- 
ing the  suspension,  and  on  eight  con- 
secutive days  following  the  resump- 
tion of  operations,  and  also  showed 
it*  bill  for  fuel,  and  an  estimate  of 
the  cost  of  the  skilled  labor  em- 
ployed, but  no  other  of  the  running 
expenses  were  shown,  the  amount  of 
profits  last  was  not  proved  with  suf- 
ficient certainty  to  warrant  a  recov- 
ery. Bristol  Belt  Line  R.  Co.  v.  Bul- 
lock Electric  Mfg.  Co.,  101  Va.  652,  44 
fiE  892. 

[b]  AppUosttoaa  of  rnlo. — (1) 
Mere  estimates,  speculations,  or  con- 
jectures of  witnesses,  not  founded 
upon  knowledge  of  actual   facts  are 


insulHcient.  Central  CoaX,  etc.,  Co.  v. 
Hartman,  111  Fed.  96,^9  CCA  244. 
<2)  Bvldance  that  plaintiff  "thinks" 
or  ^'calculates"  that  he  could  have 
made  a  certain  amount,  is  insutflcient. 
Bimey  v.  Wabash,  etc.,  R.  Co.,  20  Mo. 
A.'  470.  (3)  Where  all  the  expenses 
of  a  delivery  business  are  not  proved, 
and  others  are  controverted,  the  court 
will  adopt  the  usual  rate  of  proflts 
derived  from  such  a  business  as  the 
measure  of  damages.  Long  v.  Charles 
A.  K&ufman  Co.,  128  La.  767,  66  S  848. 
(4)  In  an  action  for  breach  of  con- 
tract to  furnish  electric  current  for 
plaintiff's  theater  building,  plaintiff, 
in  testifying  to  his  loss  of  proflts, 
was  not  bound  to  estimate  his  loss 
for  each  night  separately.  Browns- 
ville V.  Tumllnson,  (Tex.  Civ.  A.) 
179  SW  1107.  (5)  In  an  action  by  a 
contractor  to  furnish  ballast  to  a 
railroad  company  for  damages  caused 
by  the  company's  failure  to  deliver 
a  crushing  plant  of  the  capacity  con- 
tracted for,  the  dally  time  checks  of 
payments  by  the  contractor  for  work 
done  In  producing  the  ballast  on  the 
defective  plant  furnished  by  the  com- 
pany and  the  i>ay  roll  were  admissible 
to  show  the  items  of  cost  in  produc- 
ing the  ballast,  as  a  basis  for  esti- 
mating loss  of  proflts  occasioned  by 
the  company's  failure  to  furnish  a 
plant  of  the  speclfled  capacity.,  Bl 
Paso,  etc.,  R.  Co.  v.  Eichel,  (Tex.  Civ. 
A.)   130  SW  922. 

[c]  Piottta  d«fls«<Lr— "In  a  manu- 
facturing or  agricultural  business, 
the  word  'profits'  has  a  fixed  and 
definite  meaning.  It  means  the  net 
earnings,  or  the  excess  of  returns 
over  expenditures  and  relates  to  any 
excess  which  remains  after  deducting 
from  the  returns  the  operating  ex- 
penses and  depreciation  of  capital, 
and  also.  In  a  proper  case.  Interest  on 
the  capital  employed.  'Profit,'  in  the 
ordinary  acceptation  of  the  law.  Is 
the  benefit  or  advantage  remaining 
after  all  costs,  charges,  and  expenses 
have  been  deducted  from  the  income, 
because,  until  then,  and  while  any- 
thing remains  uncertain,  it  is  im- 
possible to  i»y  whether  or  not  there 
has  been  a  profit."  Morrow  ▼.  Mis- 
souri Pac.  R.  Co.,  140  Mo.  A.  200, 
214,  128  SW  1034. 

[d]  Ctaoa*  or  act  pioftts, — In  an 
action  against  a  contractor  for  dam- 
ages to  an  established  business  from 
an  unlawful  obstruction  of  the  street, 
proof  as  to  the  loss  of  gross  profits, 
and  further  proof  that  loss  in  the 
gross  proflts  was  the  loss  in  the  net 
proflts  since  the  expenses  were  the 
same,  is  sulficiently  certain  as  a 
basis  for  a  verdict  allowing  loss  of 
proflts  as  an  element  of  damages. 
American  Const.  Co.  v.  Caswell,  (Tex. 
Civ.  A.)  141  SW  1013. 

[e]  BTldMM*  k«ld  adBdastble^— In 
an  action  for  breach  of  contract, 
whereby  plaintiff  agreed  to  cut  and 
manufacture  the  timber  on  certain 
land,  and  defendant  agreed  to  fur- 
nish mill,  machinery,  boarding  house, 
etc.,  where  it  appeared  that  at  the 
end  of  flrst  season  defendant  moved 
his  mill  and  machinery,  evidence  of 
plaintiff's  expense  In  building  camps 
and  roads,  and  In  packing  up  and  tak- 
ing timber  from  land  that  had  been 
logged  before,  was  pertinent  on  the 
question  of  proflts  that  might  have 
been  made  by  plaintiff  the  second  sea- 
son under  the  contract,  when  it  would 
not  have  been  necessary  to  incur  such 
expense.  Conway  v.  Fitsgerald,  70 
Vt.  103,  39  A  634. 

[f]  EvldaDoa  hSU  IwsnIHoiswt.  ■ 
Yazoo,  etc.,  R.  Co.  v.  Consumers'  Ice, 
etc.,  Co..  109  Miss.  43.  67  S  657. 

31.  U.  S. — Pennsylvania  Steel  Co. 
V.  New  York  City  R.  Co.,  198  Fed.  721, 
117  CCA  603:  Hitchcock  v.  Anthony, 
83  Fed.  779,  28  CCA  80. 

Conn. — Maguire  v.  Kiesel,  86  Conn. 
463,  85  A  689. 

Ga. — Smith  v.  Elaubanks,  72  Oa. 
280;  Juchter  v.  Boehm,  67  Ga.  634; 
Sturgls.  T.  Frost,  56  Oa.  188. 


111. — Chapman  v.  Klrby,  49  111.  211. 

Iowa. — Kllngman  v.  Ractne-Sattley 
Ck>.,  149  Iowa  684,  128  NW  1109; 
Willis  V.  Perry,  92  Iowa  297,  60  NW 
727.  26  LRA  124. 

Md."— Shafer  ▼.  Wilson,  44  Md.  268; 
Brown  v.  Werijer,  40  Md.  16. 

Mass. — Jacobs  v.  Cromwell,  216 
Mass.  182.  103  NE  388;  Nelson  The- 
atre Co.  V.  Nelson.  216  Mass.  30.  102 
NB  926;  Gagnon  v.  Sperry,  etc,  Co., 
20*  Mass.  647,  92  NE  761. 

Mich. — Charon  v.  Roby  Lumber  Co., 
66  Mich.  68,  32  NW  926;  Allison  v. 
Chandler,   11   Mich.  642. 

Minn. — Ooebel  v.  Hough,  26  Minn. 
262,  2   NW  847. 

Mo. — Gardner  v.  Springfleld  Gas, 
etc,  Co.,  164  Mo.  A.  666,  135  SW 
1023;  Grant  v.  St.  Louis,  etc.,-R.  Co.. 
149  Mo.  A.  306,  130  SW  80;  Morrow 
V.  Missouri  Pac  R.  Co.,  140  Mo.  A. 
200,  123  SW  1034. 

N.  H.— Taylor  v.  Dustln,  43  N.  H. 
498. 

N.  J. — Standard  Amusement,  etc., 
Co.  V.  Champion,  76  N.  J.  U  771,  72  A 

N.  Y. — Myers  v.  Sea  Beach  R.  0>., 
187  N.  Y.  681,  60  NB  1117;  Hangen  v. 
Hachemelster,  114  N.  Y.  666.  21  NB 
1046,  11  AmSR  691,  6  LRA  137;  Wake- 
man  V.  Wheeler,  etc,  Mfg.  <jo.,  101 
N.  Y.  205,  4  NE  264,  64  AmR  676; 
Schlle  V.  Brokhahu*.  80  N.  Y.  614; 
Bagley  v.  Smith,  10  N.  Y.  489,  Sold. 
109,  19  HowPr  1,  61  AmD  766  [aff 
4  N.  Y.  Super.  661,  and  dlst  Roth  v. 
Spero,  48  Misc  606,  96  NYS  211 
(holding  that  the  past  proflts  thus 
allowed  to  be  proved  mujt  result 
from  the  same  contract  for  the  breach 
of  which  damages  are  sought,  and 
that  evidence  as  to  earnings  during 
a  previous  employment,  under  an- 
other contract,  is  Inadmissible)]; 
Nash  v.  Thousand  Island  Steamboat 
Co.,  123  App.  Dlv.  148,' 108  NYS  336; 
Horton  v.  Hall,  etc,  Mfg.  Co.,  94  App. 
Dlv.  404,  88  NYS  78;  Lavens  v.  Lieb, 
12  App.  Dlv.  487,  42  NYS  901;  Laufer 
v.  Boynton  Furnace  Co.,  84  Hun  311, 
32  NYS  362;  Alf^ro  v.  Davidson,  40 
N.  Y.  Super.  87;  Marquart  v.  La 
Farge,  12  N.  Y.  Stiper.  669;  Lacour 
V.  New  Yofk,  10  K  Y.  Super.  406: 
Driggs  ▼.'  Dwight,  17  Wend.  71,  31 
AmD  283. 

Pa. — Pennsylvania  R.  Co.  T.  Dal^t 
76  Pa.  47;  Handler  v.  Qulgley,  38 
Pa.   Super.  39. 

R.  I.— Collins  T.  Lavelle,  19  R.  I.  45. 
31  A  434. 

Tex. — Houston,  etc,  R.  Co.  v.  Hill, 
63  Tex.  381,  51  AmR  643;  American 
Constr.  Co.  y.  Davis,  (Civ.  A.)  141  SW 
1019. 

Va. — Peshine  v.  Shepperson,  IT 
Gratt.   (58  Va.)   472,  94  AmD  468. 

Wash. — Loutsenhiser  t.  Peck,  89 
Wash.    486,   164   P  814. 

Wis. — Huebner  v.  Huebner,  163 
Wis.  166,  167  NW  766;  Muench  v. 
Helnemann,  119  Wis.  441,  96  NW 
800;  Treat  v.  Hlles,  81  Wis.  280,  60 
NW  896. 

Eng. — Ingram  v.  Lawson,  6  Bing. 
N.  Cas.  212,  37  BCL  687,  183  Reprint 
84;  Wilkes  v.  Hungerford  Market  Co.. 
2  Blng.  N.  eras.  281,  29  ECL  637,  132 
R^rlnt  110. 

But  compare  Des  Allemands  Lum- 
ber Co.  V.  Morgan  City  Timber  Co., 
117  La.  1,  41  S  332  (holding  that, 
where  large  expenses  have  had  to  be 
Incurred  in  preparations  for  the  exe- 
cuting of  a  contract  having  five 
years  to  run,  and  after  the  contract 
has  run  two  years  its  further  execu- 
tion is  wrongfully  stopped,  and  a 
suit  in  damages  is  Instituted  for  the 
recovery  of  the  profits  that  would 
have  been  realized  if  it  had  been 
permitted  to  go  on  to  the  end  of 
the  five  years,  the  net  proflts  of  the 
flrst  two  years  cannot  serve  as  a 
criterion  for  determining  what  the 
ultimate  profits  would  probably  have 
been  if  the  five  years  had  been  ac- 
complished). 

"The  truth  Is  that  proof  of  the 
expenses  and  of  the  income  of  the 
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the  injury  or  wrong  complained  of,"  and  although 
they  may  vary  from  time  to  time,'*  may  be  shown, 
although  they  cannot  be  taken  as  an  exact  measure 
of  future  profits;"  and  the  various  contingencies 
by  which  they  would  probably  be  affected  should 
be  considered  and  given  such  weight  as  they  are 
entitled  to  in  the  sound  discretion  of  the  jury." 

established  business  from  the  unlaw 


In  actions  on  contract,  where  the  breach  alleged 
consists  in  prevention  of  performance,  profits  as 
an  element  of  damages  are  ordinarily  measured  by 
the  difference  between  the  contract  price  and  the 
cost  of  performance,*'  it  being  proper  to  make  rea- 
sonable deduction  for  the  less  time  for  which  plain- 


business  for  a  reasonable  time  an- 
terior to  and  during  the  interruption 
charged,  or  of  facts  of  equivalent 
import.  Is  Indispensable  to  a  law- 
ful Judgment  for  damages  for  the 
loss  of  the  anticipated  profits  of  an 
established  business."  Central  Coal, 
etc.,  Co.  V.  Hartman,  111  Fed.  96,  99, 
49  CCA  244. 

[a]  XUnMx»tloa& — (1)  To  estab- 
lish the  gains  prevented  by  breach 
of  a  contract,  profits  under  the  con- 
tract for  a  reasonable  period  before 
the  breach  may  be  shown.  Pennsyl- 
vania Steel  Co.  V.  New  York  City  R. 
Co.,  198  Fed.  721,  117  CCA  503.  (2) 
Plaintiff's  testimony  from  memory, 
of  the  amount  of  his  profits  both  be- 
fore and  after  the  Injury,  is  admis- 
sible. Myers  v.  Sea  Beach  R.  Co., 
187  N.  Y.  881,  60  NE  1117.  (3)  On 
breach  of  contract  to  let  plaintiff 
have  a  fishing  vessel  for  one-fifth  of 
the  catch  evidence  as  to  what  plain- 
tiff was  making  on  an  average  when 
the  contract  was  breached  was  ad- 
missible. Jacobs  V.  Cromwell,  213 
Mass.  182,  103  NE  383.  (4)  In  an  ac- 
tion for  breach  of  contract  to  furnish 
trading  stamps  to  a  grocer,  evldense 
of  what  percentage  of  the  receipts  In 
the  business  was  profit  was  admis- 
sible, as  estimating  the  profits  of  the 
business.  Gagnon  v.  Sperry,  etc.,  Co., 
206  Mass.  647,  92  NE  761.  (5)  In  an 
action  for  defendant'9  partial  breach 
of  a  contract  to  let  to  plaintiffs  the 
exclusive  checking,  news,  confectlon- 

■  ery,  and  view  privileges  on  defen- 
dant's 'fleet  of  steamers  for  specified 
seasons,  evidence  of  the  profits  real- 
isjed  on  the  steamers  In  previous 
years,  what  was  realized  during  >  the 
years  when  the  contract  was  in  force, 
thfe  kind  of  people  plaintiffs  were, 
their  ability  to  do  business,  the  na- 
ture of  business,  etc.,  was  admissible 
to  show  the  amount  of  profits  prob- 
ably lost.  Nash  V.  Thousand  Islands 
Steamboat  Co.,  123  App.  Div.  148,  108 
NYS  336. 

[b]  Applloatlona  of  ml*.— (1)  Up- 
oi)  the  question  of  the  value  of  the 
use  of  a  vessel  to  her  owner,  the 
books  of  the  owner  showing  her  earn- 
ings at  about  the  time  of  the  tort 
are  competent  evidence  as  to  her 
probable  earnings  during  the  time  of 
attention.  The  Conqueror,  166  U.  S. 
110,  17  set  BIO,  41  L.  ed.  937;  The 
Emllle,  8  F.  Cas.  No.  4,451,  4  Ben. 
236;  The  May  Flower,  16  F.  Cas.  No. 
9,845,  Brown  Adm.  376    [aff  91  U.  S. 

«381,  23  L..  ed.  354];  The  Transit,  24 
F.  Cas.  No.  14,138,  4  Ben.  138.  (2) 
Upon  the  question  of  loss  of  profits 
by  reason  of  having  been  excluded 
from  a  mining  claim,  plaintiff  is  en- 
titled to  show  the  proceeds  of  the 
mines  and  the  royalty  thereon  after 
possession  was  secured.  Hoogendom 
v.  Daniel,  202  Fed.  431,  120  CCA  537. 
(8)  The  mere  opinions  of  witnesses 
unfortified  by  any  data  as  to  what 
the  earnings  of  the  vessel  would  have 
•probably  been,  are  usually  regarded 
as  too  uncertain  and  conjectural  to 
form  a  proper  basis  for  estimation. 
The  Conqueror.  166  U.  S.  110,  17  SCt 
510,  41  L.  ed.  937.  (4)  On  breach  of 
a  seller's  agreement  not  to  engage 
in  the  meat  business  in  the  same  lo- 
cality, the  buyer  could  show  com- 
parative gross  receipts  before  and 
after  the  breach,  and  the  amounts 
taken  in  by  the  seller  in  his  own 
business  and  the  average  profit  fig- 
ured on  the  percentage  of  the  gross 
receipts,  that  being  the  best  evidence 
on  the  question  of  damages.  Lout- 
»enhlser  v.  Peck,  89  P  435,  154  P  814. 
(5)  To  show  a  loss  of  profits  to  an 


ful  obstruction  of  a  street.  It  is  per- 
missible to  show  the  amount  of  busi- 
ness done  by  complainant  In  a  cor- 
responding period  of  time  not  tolo  re- 
mate,  and  the  business  done  by  com- 
plainant during  the  time  of  such  ob- 
struction. American  Constr.  Co.  v. 
Davis,  (Tex.  Civ.  A.)   141  SW  1019. 

[c]  WbMtu  books  not  kapt. — Plain- 
tiff's testimony  from  memory,  show- 
ing in  detail  weekly  receipts  and 
profits  as  a  huckster  on  which  be 
based  estimates  of  loss  by  Injury 
from  an  automobile,  is  admissible. 
Rabinowitz  v.  Hawthorne,  89  N.  J.  L. 
308,  98  A  316. 

aa.  Hangen  v.  Hachemelster,  114 
N.  T.  666,  21  NE  1046,  11  AmSR  691. 
5  LRA  137  [aff  63  N.  Y.  Super.  6321: 
Ellsler  V.  Brooks,  64  N.  Y.  Super.  73; 
Stapenhorst  v.  American  Mfg.  Co.,  36 
N.  Y.  Super.  392,  46  HowPr  610; 
American  Constr.  Co.  v.  Davis,  (Tex. 
Civ.  A.)    141  SW  1019. 

[a]  niTWtxAtloiii^— In  an  action  for 
damages  for  a  breach  of  a  contract 
of  employment  as  an  actress,  under 
the  agreement  that  the  plaintiff 
should  receive  one  half  the  profits  of 
the  business,  evidence  of  the  profits 
of  the  plaintiff  under  the  same  agree- 
ment four  or  five  years  previous  to 
the  contract  is  too  remote.  Ellsler  v. 
Brooks,  64  N.  Y.  Super.  73. 

33.  Markowits  v.  Metropolitan  St. 
R.  Co.,  31  Misc.  176,  63  NYS  961. 

34.  U.  S. — ^Wade  v.  Leroy,  20  How. 
34,  16  L.  ed.  813. 

Ala. — Donnell  v.  Jones,  17  Ala.  689, 
62  AmD  194. 

Ga. — Sturgis  v.  Frost,  56  Qa.  188. 

111. — Chapman  v.  Klrby,  49  111.  211. 

Ind. — IiOgansport  v.  Justice,  74  Ind. 
378,  39  AmR  79.  Compare  Simplex  R. 
Appliance  Co.  v.  Western  Rawhide, 
etc.,  Co.,  173  Ind.  1.  88  NE  602  (hold- 
ing that  past  profits  cannot  be  taken 
as  a  basis  of  recovery  but  are  to  be 
considered  only  for  the  purpose  of 
aiding  In  an  estimation  ofi  damages 
to  b«  awarded  for  the  interruption  of 
an  established  business). 

Mich. — Allison  v.  Chandler,  11 
Mich.  542.   " 

N.  H.— Taylor  v.  Dustin,  43  N.  H. 
493. 

N.  J. — New  Jersey  Expreiss  Co.  v. 
Nichols,  33  N.  J.  L>..  434,  97  AmD 
722. 

N.  Y. — Lincoln  v.  Saratoga,  etc.,  R. 
Co.,  23  Wend.  426;  Drlggs  v.  Dwlght, 
17  Wend.  71,  31  AmD  283. 

R.  I. — Simmons  v.  Brown,  5  R.  I. 
299,  73  AmD  66. 

Va. — Peshine  v.  Shepperson,  17 
Oratt.    (68  Va.)   472,  94  AmD  468. 

Eng. — Ingram  v.  Lawson,  6  Blng. 
N.  Cas.  212,  37  ECL  687,  133  Reprint 
84;  Wilkes  v.  Mungerford  Market 
Co.,  2  Blng.  N.  Cas.  281.  29  ECL  537, 
132  Reprint  110. 

36.  Chapman  v.  Klrby,  49  111.  211; 
Allison  V.  Chandler.  11  Mich.  542; 
Peltz  V.  Elchele,  82  Mo.  ,171;  McOin- 
nls  V.  Hardgrove.  163  Mo.  A.  20,  145 
SW  512;  Ontario  Lantern  Co.  v. 
Hamilton  Brass  Mfg.  Co.,  27  Ont.  A. 
346,  20  CanLTOccNotes  298. 

[a]  Ulustntlon.  —  In  estimating 
the  losses  sustained  by  reason  of 
the  destruction  of  plaintiff's  business, 
it  is  proper  for  the  jury  to  take  into 
consideration  the  extent  of  plain- 
tiff's business,  and  his  profits  for  a 
reasonable  period  next  preceding  the 
time  when  the  Injury  was  inflicted, 
leaving  defendant  to  show  that  by 
depression  in  trade  or  from  other 
causes  the  profits  would  have  been 
leas.     Chapman  v.  Klrby.  49  111.  211. 

36.     U.  S. — Qucrini  Stone  Co.  v.  P. 


J.  Carlin  Constr.  Co.,  240  U.  S.  264,  3( 
SCt  300,  60  L.  ed.  636;  Anvil  Mln.  Co. 
v.  Humble,  163  U.  S  640,  14  SCt  Hi, 
38  L.  ed.  814;  Hinckley  v.  PitUburg 
Bessemer  Steel  Co.,  121  U.  S.  264,  7 
SCt  876,  30  L.  ed.  967;  U.  S.  v.  Behan. 
110  U.  S.  338,  4  SCt  81.  28  L.  ed.  l$!t: 
U.  S.  V.  Speed,  8  Wall.  77.  19  L.  ed. 
449;  Philadelphia,  etc.,  R.  Co.  v.  How- 
ard, 13  How.  307,  14  L.  ed.  157;  Davis 
V.  C^ariiegie  Steel  Co.,  244  Fed.  931. 
167  CCA  381;  Myers  v.  York,  etc.  R. 
Co.,  17  F.  Cas.  No.  9,997,  2  Curt.  28 
[aff  18  How  246,  IS  L.  ed.  3801;  Stout 
V.  U.  S.,  27  Ct.  CI.  385;  Floyd  v. 
U.  a,  2  Ct.  CI.  429  taff  8  Wall  77,  19 
L.  ed.  449]. 

Ala. — Tennessee,  etc.,  R.  Co.  v.  Dan- 
forth,  112  Ala.  80,  20  S  502;  BonitaT 
V.  Hasaell,  100  Ala.  269,  14  S  46; 
Danforth  v.  Tennessee,  etc.,  R.  Co.. 
93  Ala.  614,  11  S  60;  George  v.  Ca- 
hawba,   etc..   R.   Co.,   8  Ala.  234. 

Ark. — Singer  Mfg.  Co.  v.  W.  D. 
Reeves  Lumber  Co.,  95  Ark.  363,  129 
SW  806;  Gibney  v.  Turner,  62  Ark- 
117,  12  SW  201.   , 

Oal. — Winans  v.  Sierra  Lumber  Co, 
66  Cal.  61.  4  P  952. 

Ida. — Harris  v.  Faris-Kesl  Constr. 
Co.,  13  Ida.  211,  89  P  760. 

111.— Hayes  v.  Wagner,  220  IlL  256. 
77  NE  211  [aff  113  111.  A.  299]:  Ryan 
V.  Miller,  62  111.  A.  191  [aff  163  111. 
138,  38  NE  642]. 

Ind. — Cincinnati,  etc.,  R  Co.  v. 
Lutes,  112  Ind.  276,  11  NE  784,  14  NE 
706;  Dunn  v.  Johnson,  33  Ind.  54,  S 
AmR  177. 

Ky. — Stearns  Lumber  Co.  v.  Inman. 
164  Ky.  251,  157  SW  23;  Williams  v. 
Yates,  113  SW  503;  Kentucky  Timber 
etc.,  Co.  V.  Daniels,  60  SW  1097,  21 
KyL  107;  Thompson  v.  JacAcson,  14 
B.  Mon.  114;  Frazer  v.  Clark.  9  KyL 
403. 

La. — (]>eary  v.  Port  of  New  Orleans, 
139  La.  '/81,  72  S  245;  Des  Allemands 
Lumber  Co.  v.  Morgan  City  Timber 
Co..  117  La.  1.  41  S  332. 

Me. — Morgan  v.  Hefler,  68  Me.  131. 

Md. — Bush  V.  Baltimore,  etc.. 
Constr.  Co.,  88  Md.  665,  41  A  1092; 
B«.ltimore,  etc.,  R.  Co.  v.  Stewart.  79 
Md.  487,  29  A  964. 

Mass. — Mlllen  v.  Gulesian,  118  NE 
267;  Soley  v.  Jones,  208  Mass.  561,  95 
NE  94;  Gaffey  v.  United  Shoe  Maeh. 
Co.,  202  Mass.  48,  88  NE  330;  Mag- 
nolia Metal  Co.  v.  Gale,  189  Mass.  124, 
75   NE  219. 

Mich. — Greenwood  v.  Davis,  106 
Mich.  230.  64  NW  26;  Scheible  v. 
Klein,  89  Mich.  376,  60  NW  857;  Ray- 
burn  V.  Comstock,  80  Mich.  448,  45 
NW  378;  Leonard  v.  Beaudry,  68 
Mich.  312,  36  NW  88. 

Minn. — John  Newton  Porter  Cto.  v. 
Klewel  Brewing  Co.,  137  Minn,  it 
162  N"VC  887;  Sllbersteln  v.  Duluth 
News-Tribune  Co.,  68  Minn.  430,  71 
NW    622. 

Mo. — Crescent  Mfg.  Co.  v.  N.  0. 
Nelson  Mfg.  Co.,  100  Mo.  325.  13  SW 
503;  Vlernow  v.  Carthage,  189  Mo.  A 
276.  123  SW  67:  Gabriel  v.  Aklnsville 
Pressed  Brick  Co.,  57  Mo.  A.  620. 

Nebr. — DIels  v.  Kennedy,  88  Nebr. 
777,  130  NW  740;  Doolittle  v.  Cullen- 
der, 88  Nebr.  747,  180  NW  436;  Jewett 
V.  Wllmot,  61  Nebr.  700.  71  NW 
775. 

N.  J.— Boyd  V.  Metghan,  48  N.  J.  L. 
404.  4  A  778. 

N.  M. — Spencer  v.  Gross,  22  N.  M. 
426.  163  P  1087. 

N.  Y. — St.  George  Clontracting  (x. 
v.  New  York,  206  N.  Y.  121.  93  NE 
387;  Devlin  v.  New  York.  63  N.  T. 
8,  60  HowPr  1;  Wetter  v.  Klelnert. 
139  App.  Div.  220,  128  NYS  755; 
Kenny  v.   Knickerbocker  Bread,  etc. 


For  Utsr  ossas,  davelopmaBts  and  ohaarM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tiff  is  engaged  in  the  work,"  the  cost  of  doing' busi- 
ness," and  for  release  from  the  care,  trouble,  risk, 
and  expense  attending  a  full  execution  of  the  con- 
tract," although  as  to  this  last  proposition  there 
is  authority  to  the  contrary.**  Further,  the  jury 
may  make  an  allowance  for  any  uncertainty  which 
may  exist.*^  In  estimating  the  cost  of  perform- 
ance, the  price  of  labor  and  material  at  the  time  of 
the  breach,  without  regard  to  subsequent  fluctuiv- 
tions,  is  alone  to  be  considered.*' 


Co..  1$6  App.  Div.  668,  121  NTS  59; 
Baker  Transfer  Co.  v.  Merchants'  Re- 
frigerating, etc.,  Co.,  12  App.  Dlv. 
ZW,  42  NTS  7tl:  American-Hungarian 
Pub.  Co.  V.  HUes.  68  Misc.  334,  123 
NTS  879;  Blrnhak  v.  Hollender,  29 
Misc.  640,  61  NTS  118;  Devlin  v. 
New  Torlc,  4  Misc.  10«,  23  NTS  888; 
Riley  V.  Black.  1  Misc.  288,  20  NTS 
»95:  Wleser  v.  Times  Realty,  etc.,  Co., 
no  NTS  963;  Rosenbloom  v.  Maas,  97 
NTS  210;  Tliomas  v.  Cauldwell.  26 
NTS  785;  Graves  v.  Hunt,  8  NTSt 
308;  Maaterton  v.  Brooklyn,  7  Hill 
61.  42  AmD  38. 

N.  C— Wilkinson  v.  Dunbar,  149 
N.  C.  20,  62  SE  748;  Hawk  v.  Pine 
Lumber  Co.,  149  N.  C.  10,  62  SE  752; 
Oldham  v.  Kerchner,  79  N.  C.  106,  28 
AmR  302;  Clements  T.  State,  77  N.  C. 
142. 

N.  D.— Turner  v.  Affeldt,  34  N.  D. 
239,  158  NW  268. 

Oh.— Leffler  v.  Wltten,  28  Oh.  Cir. 
Ct.  533  [aff  76  Oh.  St.  632  mem,  81 
NE  1180  mem]  (holding  that  In  an 
action  for  breach  of  a  contract  for 
the  alteration  of  a  certain  building, 
it  was  incompetent  to  ask  plaintiff 
how  much  he  would  have  made,  that 
he  otherwise  would  not  have  been 
able  to  make,  if  he  had  been  allowed 
to  go  on  and  perform  the  contract, 
as  the  measure  of  damages  sug- 
gested was  not  the  true  measure). 
See  Kneipper  v.  Richards,  26  Oh.  Cir. 
Ct  245. 

Oki. — Rogers  v.  Oklahoma  City,  4S 
Okl.  269.  145  P  357. 

Pa. — Bates  v.  Carter  Constr.  Co., 
255  Pa.  200,  99  A  813;  Shallenberger 
V.  Standard  Sanitary  Mfg.  Co.,  223 
Pa.  220,  72  A  500. 

S.  C. — Feaster  v.  Richland  Cotton 
Uilla,  51  &  C.  143,  28  SE  301. 

Tenn. — Singleton  v.  Wilson,  85 
Tenn.  344.  2  SW  801. 

Tex. — Waterman,  etc.,  Co.  v. 
Holmes,  (Civ.  A.)  161  SW  70;  Dun- 
bam  V.  Orange  Lumber  Co.,  (Civ.  A.) 
125  SW  89;  Campbell  v.  Howerton, 
(Civ.  A.)  87  SW  370;  Joske  v.  Pleas- 
ants, 15  Tex.  Civ.  A.  433,  39  SW 
SilS. 

Vt.— Gibson  V.  Wheldon,  82  Vt.  176, 
72  A  909 

Va.— Raven  Red  Ash  Coal  Co.  v. 
Herron,  114  Va.  103,  76  SE  752. 

Wash. — Bogart  v.  Pitchless  Lum- 
ber Co.,  72  Wash.  417.  130  P  490. 

W.  Va.— Pollno  V.  Keck.  92  SB  665; 
Bare  v.  Victoria  Coal,  etc.,  Co.,  73 
W.  Va.  832.  80  SE  941;  Smith  v.  At- 
las-Pocahontas  Coal  Co.,  66  W.  Va. 
599,  66  SE  746;^  Barrett  v.  Raleigh 
Coal,  etc.,  Co.,  55  W.  Va.  396,  47  SE 
154;  Hare  v.  Parkersburg,  24  W.  .Va. 
554;  Patton  v.  Elk  River  Nav.  Co.,  18 
W.  Va.  259. 

Wis.— Walsh'  V.  Myers,  92  Wis.  397, 
««  NW  250;  Allen  v.  Murray,  87  Wis. 
41.  57  NW  979;  Nash  v.  Hoxle,  69 
Wis.  384,   18  NW  408. 

"Profits,  which  are  the  difference 
between  the  agreed  price  of  some- 
thing contracted  for  and  its  ascer- 
tainable value  or  cost,  are  recover- 
able.'.' Orubb  V.  Burford,  98  Va.  653, 
see,  37  SE  4.  To  same  effect  Alle- 
Khany  Iron  Co.  v.  Teaford,  96  Va. 
372.  31  SE  625. 

[a]  Ulnstmtioiia^— (1)  On  breach 
of  a  contract  by  a  newspaper  to  take 
a  press  service,  the  measure  of  dam- 
ages is  the  difference  between  what 
the  press  association  was  entitled  to 
receive  under  the  contract  and  the 
eo9t  of  maintaining  the  local  office. 
Star  (Jhronicle  Pub.  Co.  v.  United 
[17  C.  X— 58] 


Press  Assoc,  204  Fed.  217,  122  CCA 
489.  (2)  Where  defendant  agreed  to 
furnish  a  certain  number  of  steers,  to 
be  cared  for  by  plaintiH.  and  kept  for 
sale  at  a  profit,  the  profits  to  be  di- 
vided, and  plaintiff  to  pay  interest 
on  the  sum  invested  In  the  steers, 
and  defendant '  failed  to  furnish  the 
steers,  In  determining  plaintiff's  dam- 
ages there  should  be  deducted  from 
the  probable  profits  the  interest  to  be 
paid  defendant  and  out  of  plaintiff's 
share  of  the  profits  the  probable  ex- 
pense plaintiff  would  have  Incurred 
for  extra  help  In  caring  for  the  cat- 
tle, and  whatever  amount  he  received 
for  his  labor  which  he  would  not 
have  earned  had  he  fed  the  cattle. 
Rule  v.  McGregor,  117  Iowa  419,  90 
NW  811. 

[b]  AppUoatloBS  of  xvl^ — (1)  In 
arriving  at  the  prospective  profits 
lost,  by  reason  of  a  city  refusing  to 
execute  a  contract  to  the  lowest  bid- 
der for  furnishing,  delivering,  and 
laying  water  mains  In  certain  streets, 
among  the  items  of  cost  cf  execut- 
ing the  contract,  which  are  to  be  de- 
ducted from  the  contract  price,  are 
the  cost  of  a  bond,  the  expense  of 
formulating  the  bid,  and-  the  cost  of 
plans.  Beckwith  v.  New  Tork,  121 
App.  Div.  462,  106  NTS  175.  (Z)  In 
an  action  for  breach  of  defendant's 
contract  to  provide  continuous  work 
for  plaintiff's  teams  for'  a  specified 
period  at  a  fixed  rate  per  day,  de- 
fendant was  not  entitled  to  show 
that  plaintiff  was  at  a  continual  ex- 
pense of  one  dollar  and  twenty-five 
cents  per  day  per  team  for  feed  and 
care  of  his  teams,  since  that  was  an 
Item  of  expense  incurred  by  plaintiff 
regardless  of  performance  of  the 
contract.  Waldrlp  v.  Hill,  70  Wash. 
187,   126  P  409. 

[c]  ta.  Montana,  under  the  code 
the  measure  of  recovery  upon  defen- 
dant's wrongful  act  preventing  a  com- 
plete performance  of  a  contract  is 
the  difference  between  the  contract 
price,  and  the  cost  to  plaintiff  of  do- 
ing the  work.  McFarland  v.  Welch, 
48  Mont.  196.  136  P  394. 

37.  U.  a.  V.  Speed.  4  Wall.  (U.  S.) 
77,  19  L.  ed.  449;  Insley  v.  Shepard, 
31  Fed.  869;  Danforth  v.  Tennessee, 
etc.,  R.  Co..  93  Ala.  614,  11  S  60; 
Harris  v.  Faris-Kesl  Constr.  Co.,  IS 
Ida.  211,  89  P  760;  Dunham  v.  Orange 
Lumber  Co.,  (Tex.  Civ.  A.)  125  SW 
89;  Joske  v.  Pleasants.  16  Tex.  Civ. 
A.  433,  39  SW  586. 

38.  C.  W.  Rantoul  Co.  v.  Clare- 
mont  Paper  Co.,  196  Fed.  306,  116 
CCA  125;  Kllngman  v.  Raclne-Sat- 
tley  Co.,  149  Iowa  834,  128  NW  1109; 
Des  Allemands  Lumber  Co.  v.  Morgan 
City  Timber  Co.,  117  La.  1,  41  S  332: 
Detroit  Fireprooflng  Tile  Co.  v.  VIn' 
ton  Co.,  190  Mich.  275,  157  NW  8. 

[a]  ZUnatratlon^— The  salaries  of 
officers  of  a  corporation  engaged  in 
operating  under  a  logging  contract 
and  the  interest  on  money  invested  In 
the  operating  plant  constitute  part  of 
the  cost  of  executing  the  contract, 
and  in  an  action  for  breach  of  the 
contract  must  be  deducted  In  arriv- 
ing at  the,  net  profits.  Des  Alle- 
mands Lumber  Co.  v.  Morgan  City 
Timber  Co.,  117  La.  1,  41  S  332. 

39.  U.  S.  v.  Speed,  8  Wall.  (U.  S.) 
77,  19  L.  ed.  449;  Insley  v.  Shepard, 
31  Fed.  869;  Danforth  v.  Tennessee, 
etc.,  R.  Co.,  93  Ala.  614,  11  S  60; 
Harris  v.  Farls-Kesl  Constr.  Co.,  13 
Ida.  211,  89  P  760;  Frazer  v.  Clark, 
9  KyL  403. 


Effect  of  subcontncts.  .The  profits  to  be  gained 
from  performance  of  a  contract  cannot  be  meas- 
ured by  the  difference  between  the'  contract  price 
and  the  price  at  which  plaintiff  has  subcontracted 
for  the  work.*' 

Maanfactarmg  contracts.  The  measure  of  dam- 
ages for  prevention  of  performance  of  a  contract 
by  which  plaintiff  is  fo  manufacture  and  deliver 
certain  articles  at  agreed  prices,  is  the  difference 
betweoi  the  contract  price  and  the  cost  of  produc- 

4a  Joske  V.  Pleaisants,  16  Tox.  Civ. 
A.  433,  39  SW  586. 

41.  Saaton  v.  New  Orleans  Second 
Municipality,  3  La.  Ann.  44;  Leffier  v. 
Wltten,  28  Oh.  Cir.  Ct.  533  [aff  76 
Oh.  St.  632  mem,  81  NE  1180  mem]. 

[a]  Appll««tl«n  of  illl*v^ln  an  ac- 
tion by  a  driller  of  oil  wells  against 
one  who  had  agreed  to  employ  the 
former  to  drill  a  well  for  an  agreed 
price,  the  damages  for  a  breach  will 
be  the  difference  between  the  con- 
tract price  and  the  probable  cost  of 
doing  the  work,  taking  into  consid- 
eration all  the  Hazards  and  probabil- 
ities of  the  occupation.  Leffler  v. 
Witten,  28  Oh.  Cir.  Ct.  633  [aff  76 
Oh.  St.  632  mem,  81  NE  1189  mem] 
(holding  further,  that  the  hazards  of 
oil  well  drilling,  even  though  they 
make  the  actual  expense  of  drilling  a 
well  somewhat  uncertain,  are  not  so 
great  as  to  make  that  expense  Im- 
possible to  compute). 

40.  Maaterton  v.  Brooklyn,  7  HIU 
(N.  T.)  61,  42  AmD  38;  Wilkinson  v. 
Dunbar,  149  N.  C.  20,  62  SE  748; 
Hawk  v.  Pine  Lumber  Co.,  149  N.  C. 
10,  62   SB  762. 

[a]  Appllestloa  of  nl*, — In  an  ac- 
tion for  present  and  prospective  dam- 
ages, arising  out  of  a  breach  of  de- 
fendant's contract  to  pay  plaintiff 
so  much  per  thousand  feet  for  cut- 
ting and  delivering  timber,  where 
the  contract  would  have  required  sev- 
eral years  for  performance  after  the 
time  of  breach,  an  instruction  to  find 
the  cost  to  plaintiff  of  cutting  and  de- 
livering  the  logs  at  the  time  they 
were  to  be  delivered  under  the  con- 
tract, when  taken  In  connection  with 
the  erroneous  admission  of  evidence 
of  an  incpease  in  the  cost  of  doing 
the  work  after  the  breach,  was  er- 
roneous, as  the  prospective  damages 
were  allowable  only  on  the  basis  of 
the  values  at  the  time  of  the  breach. 
Hawk  v.  Pine  Lumber  Co.,  149  N.  C. 
10,   62  SE  752. 

43.  Seaton  v.  New  Orleans  Second 
Municipality,  3  La.  Ann.  44;  Story  v. 
New  Tork,  etc.,  R.  Co.,  6  N.  T.  85; 
Brodle  v.  Fost,  123  App.  Dlv.  749,  108 
NTS  414. 

"The  damages  and  loss^of  piAts 
allowed  are  based  exclusively  upon 
the  loose  and  speculative  opinions  of 
.the  witnesses,  and  upon  estimates  of 
supposed  profits.  The  plaintiff's 
counsel  argue  that  the  difference  be- 
tween the  amount  he  was  to  receive, 
and  that  which  he  was  to  pay,  un- 
der the  sub-contracts  he  had  made 
for  the  building  and  materials,  con- 
stituted the  profits.  Evidence  of 
that  description  would  open  too  wide 
a  door  to  fraud,  to  be  received  as  full 


proof.  How  can  it  be  ascertained, 
without  any  evidence  as  to  the  value 
of  labor  and  materials  at  ttie  time, 
or  as  U)  the  solvency  of  the  sub- 
contractors, whether  they  would  have 
been  able  to  comply  with  their  obli- 
gations, or  to  indemnify  the  plaintiff 
If  they  had  not."  Seaton  v.  New 
Orleans  Second  Municipality  3  La. 
Ann.    44.    45. 

[a]  XUnstrfttlon.— Where  a  rail- 
road company  had  prevented  a  con- 
tractor from  performing  his  part  of 
an  agreement,  it  was  held  that  the 
difference  between  the  amount  of  his 
contract  and  of  certain  sub-contracts 
that  he  had  entered  into  was  not  a 
proper  rule  of  damages  and  that  no 
evidence  In  regard  to  them  could  be 
admitted.  Story  v.  New  York,  etc., 
R.  Co.,  6  N.  T.   85. 
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tion,'**  and  this  eannot  be  reduced  by  the'  fact  that 
plaintiff  subsequently  ^old  the  articles  manufactured 
to  others,  where  they  are  not  of  such  a  peculiar 
character  that  there  is  no  convenient  market  for 
them/'  If  it  is  necessary  to  employ  a  manufactur- 
ing plant  or  machinery  in  the  manufacture,  the- 
reasonable  or  usual  rent  or  value  of  the  use  of  such 
plant  or  machinery  must  be  taken  into  considera- 
tion in  estimating  the  profits.*'  Evidence  of  the 
cost  of  operation  must  be  of  such  a  definite  char- 
acter as  to  enable  the  jury  to  arrive  at  an  accurate 
conclusion.*' 

[$  200]  f.  Lobs  of  BnsineBs.  Where  a  r^ular 
and  established  busincs  is  injured,  interrupted,  or 
destroyed,  the  measure  of  damages  is  the  diminution 

M.  Pratt  T.  Auto  Spring  Repairer 
Co.,  196  Fed.  495.  116  CCA  261;  Singer 
Mfg.  Co.  V.  W.  D.  Reeves  Lumber  Co., 
95  Arlc.  363,  366,  129  SW  805;  Ingliam 
Lumber  Co.  v.  Ingersoll,  93  Arlc. 
477,  126  SW  139,  20  AnnCaa  1002; 
Kohler  v.  Tliorold  Natural  Gas  Co., 
16  DomLR  862,  6  OntWN  67  [app  al- 
lowed 52  Can.  8.  C.  514,  27  DomLR 
319]. 

4B>  Pratt  v;  Auto  Spring  Repairer 
Co.,  196  Fed.  495,  116  CCA  261. 

46.  Singer  Ufg.  Co.  v.  W.  D. 
Reeves  Luml>er  Co.,  95  Ark.  363,  129 
SW  805;  Morrison  v.  Lovejoy,  t  Minn. 
319 

47.  Singer  Mfg.  Co.  v.  W.  D. 
Reeves  Lumber  Co.,  95  Ark.  86S,  129 
SW  805. 

[a]  JjwUo»tloB«  of  ml«<— (1) 
Wliere  a  party,  contracting  to  supply 
to  another  logs  for  sawing  into  lum- 
ber at  a  specified  sum  per  one  thou- 
sand feet,  failed  to  furnish  the  logs, 
and  the  ralllowner  suing  for  breach 
of  contract,  showed  the  cost  of  saw- 
ing, consisting  of  items  of  labor  of 
sawing,  labor  of  trucking  and  stack- 
ing, oil,  belting,  etc.,  necessary  to 
keep  the  mill  in  running  order,  and 
repairs  necessary  to  keep  the  same 
In  good  condition,  as  fixed  by  expe- 
rience, the  logowner  could  not  show 
the  amount  paid  the  office  force  of 
the  mlUowner  without  showing  what 
proportion  thereof  was  used  In  run- 
ning the  sawmill,,  or  that  an  in- 
creased office  force  would  be  needed 
in  operating  the  mill  while  perform- 
ing the  contract.  Singer  Mfg.  Co.  v. 
W.  D.  Reeves  Lumber  Co.,  95  Ark. 
363,  129  SW  805.  (2)  Evidence  of- 
fered by  the.  logowner  as  to  the 
value  of  the  entire  plant  of  the  mill- 
owner,  which  Included  a  box  factory, 
towboats,  and  barges,  as  well  aa  the 
sawmill,  and  the  sum  Invested  there- 
in, and  the  cost  of  insurance  thereon 
was  Inadmissible  because  too  general, 
and  not  capable  of  aiding  the  Jury  in 
determining  the  amount  Invested  In 
the  sawmill  alone.  Singer  Mfg.  Co.  v. 
W.  D.  Reeves  Lumber  Co.,  supra. 

48.  Yates  v.  Whyel  Coke  Co.,  221 
Fed.  603,  137  CCA  827. 

40.  U.  S. — Tatas  v.  Whyel  Coke 
Co..  221  Fed.  608,  137  CCA  327. 

Ala. — Sparks  v.  MoCrary,  166  Ala. 
282,   47   8    232,   22   LRANS    1224. 

Qa. — Hayes  v.  Atlanta,  1  Oa.  A. 
25,   57  SE  1087. 

Ind. — Simplex  R.  Appliance  Co.  v. 
Western  Rawhide,  etc.,  Co.,  173  Ind. 
1,  88  NE  682. 

N.  M. — De  Palma  v.  Weinman,  IB 
N.  M.  68,  103  P  782,  24  LRAMB  423. 

Va. — Peshlne  v.  Shepperson,  17 
Oratt.  (58  Va.)  472,  94  AmD  468. 

50.  Qrant  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  A.  306,  130  SW  80;  Chambers 
V.  Spruce  Lighting  Co..  (W.  Va.)  96 
SB  192. 

51.  Grant  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  306,  130  SW  80. 

SS.  111. — Chicago,  etc.,  R.  Co.  v. 
Wall,  93  111.  A.  411;  Peabody  v. 
Lynch,  184  111.  A.  78. 

Mass. — Hunt  v.  Boston  Terminal 
Co.,  212  Mass.  99,  98  NB  786,  48  LRA 
NS  116. 


Mo. — Grattan  v.  Suedmeyer,  144  Mo. 
A.  719,  129  SW  1088. 

Nebr. — Golder  v.  Lund,  60  Nebr. 
867,  70  NW  379. 

N.  Y. — Borchardt  v.  Lord  Electric 
Co.,  93  Misc.  561,  157  NYS  444. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Mo- 
Means,  (Civ.  A.)  188  SW  692. 

[a]  AppUoKtloaa  of  ml*. — (1)  Al- 
though a  person  may  employ  numer- 
ous attorneys,  no  more  should  be 
allowed  as  damages  to  the  successful 
person  than  the  services  rendered  are 
worth,  whether-  rendered  by  one  or 
more  than  one.  Massena  Sav.  Bank 
V.  Garsido.  151  Iowa  168,  ISO  NW  918. 
(2)  In  an  action  to  recover  a  certain 
sum  for  labor  required  to  be  era- 
ployed  In  consequence  of  defendant's 
breach  of  contract,  plaintiff  may  re- 
cover the  reasonable  cost  of  the  la- 
bor, and  this  may  be  ascertained  by 
adding  to  the  wages  actually  paid  a 
proper  amount  for  overhead  expenses, 
provided  that  no  profit  on  the  wages 
is  Included.  Allen  Iron,  etc.,  Co.  v. 
Provident  Iron,  etc.,  Co.,  63  Pa.  Super. 
459.  (3)  Plaintiff  cannot  recover  of 
defendants,  for  breach  of  contract  to 
do  work  for  a  certain  amount,  the 
difference  between  that  and  what  he 
pays  others  for  doing  it,  if  with  rea- 
sonable exertions  he  could  have  had 
It  .done  for  less.  Zimmerman  v.  Mar- 
rln,  86  NYS  112.  (4)  Where  plaintiff 
buys  machinery  to  reduce  drainage 
caused  by  the  flooding  of  his  land,  the 
resale  value  of  the  machinery  should 
be  considered  In  estimating  the 
amount  of  his  recovery.  Evergreen 
Farm  v.  Attalla  Land  Co.,  91  Wash. 
192,  157  P  487.  (5)  The  cost  of  stack- 
ing flax,  which  stacking  was  necessi- 
tated by  defendant's  delay  in  thresh- 
ing the  flax  as  agreed,  was  not 
chargeable  to  defendant  without 
proper  deduction  for  the  lessened  ex- 
pense of  t^e  threshing  in  consequence 
of  the  stacking.  Paulson  v.  Soren- 
son,  33  N.  D.   488,  167  NW  473. 

[b]  Xh*  aaunuit  Moovwkbl*  mm 
•sp«Ba««  tor  th*  oar*  of  »  ▼•■••I 
during  detention  is  not  limited  by 
the  allowance  made  by  statute  to  the 
marshal  for  the  necessary  expenses 
of  keeping  vessels  or  other  property 
attached  or  libeled  in  admiralty.  The 
Conqueror,  166  U.  S.  110,  17  SCt  610, 
41   L.   ed.   937. 

Medical  expsiUMB  see  infra  notes 
65-80. 

53.  Cal. — Townsend  v.  Keith,  31 
Cal.  A  664.  168  P  402. 

Iowa. — Zellmer  v.  McTalgue,  170 
Iowa  534,  153  NW,  77;  Parkill  v. 
Beklns  Van.,  etc,  Co.,  169  Iowa  466, 
151  NW  506. 

Ky. — Southern  R.  <3o.  v.  Kentucky 
Grocery  Co.,  166  Ky.  94,  178  SW 
1162. 

Mo. — York  V.  Everton,  121  Mo.  A. 
640.  97  SW  604. 

Nebr. — Golder  v.  Lund,  60  Nebr. 
867.  70  NW  379. 

N.  Y. — Rock  V.  Interurban  St.  R. 
Co.,  40  Misc.  664,  83  NYS  114;  Volk- 
mar  v.  Third  Ave.  R.  Co.,  28  Misc. 
141,  68  NYS  1021;  Strom  v.  New 
York  R.  Co.,  159  NYS  1095;  War- 
shawsky  v.  Dry  Dock,  etc,  R.  Co.,  86 


in  value  of  the  business  by  reason  of  the  wrongful 
act,**  and  in  order  to  establish  the  diminution  in 
value,  it  is  necessary  to  show  the  usual  profits  from 
the  business.*"  Hence  the  rule  has  been  announced 
that,  where  an  established  business  has  been  inter- 
rupted, the  measure  of  damages  is  the  loss  of 
profits,°°  together  with  such  expenses  as  continue 
while  the  business  is  interrupted."^ 

[$201]  g.  Expenses.  The  measure  of  a  recov- 
ery for  expenses  incurred  by  plaintiff  by  reason  of 
defendant 's  wrongful  act  is  a  reasonable  sum  there- 
for,''^  and  not  the  amount  actually  paid  out,'*  nor 
a  sum  in  excess  thereof.'*  Hence,  while  evidence 
of  the  ^ount  actually  ■  paid  may  be  considered," 
the  necessity  of  such  payment '"  and  its  reasonable- 

NYS  748.  Compare  Maloney  v. 
Brady,  18  NYS  757  (holding  that  the 
measure  of  damages  resulting  from 
the  negligence  of  defendant  in  re- 
pairing the  roof  of  plaintiff's  build- 
ing, whereby  the  goods  of  plaintiff's 
tenants  were  injured,  was  the  sura 
paid  by  plaintiff  to  repair  the  ef- 
fects of  defendant's  negligence,  un- 
less it  was  excessive). 

[a]  ApplioatloBa  of  ml*. —  (1) 
Where  a  vessel  was  injured,  what 
was  In  fact  paid  for  repairs  was  not 
the  test  of  value,  although,  if  the 
amount  so  paid  wa.i  reasonable,  it 
was  admissible  on  the  issue  of  value. 
Southern  R.  Co.  v.  Reeder,  152  Ala. 
227,  44  S  699,  126  AmSR  23.  (2)  A 
receipted  bill  for  repairs  to  a  dam- 
aged automobile  Is  Inadmissible  to 
show  the  reasonable  cost  of  making 
the  repairs.  W.  S.  Conrad  Ck).  v.  St. 
Paul  City  R.  Co.,  130  Minn.  128.  153 
NW   256. 

Madioal  •KpanaM  see  infra  note 
66. 

64.  Connell  v.  Harron,  7  Cal.  A. 
745,  95  P  916. 

[a]  AppUcatloa  of  rol*.— In  an  ac- 
tion for  failure  to  furnish  an  oper- 
ator and  apparatus  for  giving  a  mov- 
ing picture  exhibition,  where  plain- 
tiff purchased  films  to  be  used  at  the 
exhibition,  defendant  is  liable  for 
the  difference  between  the  cost  and 
the  marketable  value  of  the  films,  but 
not  for  the  entire  cost  thereof.  Pap- 
pas  V.  Miles,  104  NYS  369. 

55.  Pickles  V.  Ansonia,  76  Conn. 
278,  56  A  552;  Drews  v.  Burton  Ck>., 
76  S.  C.  362,  57  SE  176;  GalvesjLon- 
Houston  Electric  R.  Co.  v.  English, 
(Tex.  Civ.  A.)  178  SW  666.  See  Pea- 
body  V.  Lynch,  184  111.  A.  78  (holding 
that  evidence  of  wh^t  was  actually 
paid  was  admissible  in  showing  what 
the  reasonable  cost  would  be). 

[a]  ninstamttoa.  In  an  action  for 
Injuries  to  a  horse  where  plaintiff 
had  to  use  another  horse,  testimony 
of  plaintiff  as  to  the  amount  he  paid 
for  feed  for  the  injured  horse  while 
he  had  to  hire  and  feed  another  was 
admissible.  Powell  v.  Hill,  (Tex. 
Civ.  A.)   152   SW  1125. 

tb]  Veoaaslty      of      prodaetar 

Tonolisrsd — in  an  action  to  recover  for 
injuries  to  a  schooner,  plaintiff  may 
show  the  amounts  paid  for  reimlrs 
within  his  personal  knowledge,  where 
the  expenditures  were  not  made  by 
him   as  agent  of  defendant,   without 

Srodudng    vouchers    tor    the    same, 
irews  V.  Burton,  76  S.  C.  362,  67  SE 
176. 

Ksdlcal  expsasw  see  Infra  note 
66. 

56.  Rock  V.  Interurban  St.  R.  <_».. 
40  MlRC  664,  83  NYS  114;  Reld  ^ 
New  York  City  R.  Co..  93  NYS  bSS 

[a]  mwrtiatioa. — In  an  action  toi 
personal  Injuries,  evidence  that  T>Iain' 
tiff  employed  a  man  at  a  certain  rate 
per  day  to  attend  to  plaintiffs  busi- 
ness while  he  was  incapacitated  was 
incompetent,  the  reasonable  value  of 
such  servant's  services  not  being 
shown,  and  it  not  appearing  that  such 
help  was  necessary.  Costello  v.  New- 
York  City  R.  Co.,  91  NYS  23. 


For  latsr  oaMS,  a*T«IopBMatB  and  oIuhwm  in  the  law  mo  cumulative  Annotations,  same  title,  page  and  note  number. 


§201] 


DAMAGES 


[17  C.  J.]     915 


nees"  must  be  shown,  except,  perhaps,  in  a  case 
where  the  amonnt  ia  small  and  the  ezpenditnies 
such  as  may  be  fully  understood  by  the  jury.**  To 
warrant  a  recovery  for  expenses  there  must  be  evi- 
dence from  which  the  amount  to  be  allowed  can 
be  properly  determined.*'  So  evidence  that  services 
have  been  fcndered  to  the  injured  person  is  insuffi- 
cient as  a  basis  for  reeovery,  unless  the  value  of 
such  services  is  shown.***  An  estimate  as  to  the 
cost  of  repairs  is  inadmissible  where  they  have  been 


■ee    Infra    note 
<7. 

ST.  Hoover  v.  Baltimore,  etc.. 
Southwestern  R.  Co.,  15S  III.  A.  292; 
Childs  V.  O'Leary,  174  Mass.  Ill,  54 
NB  490;  Gumb  v.  Twenty-Third  St. 
R.  Co.,  114  N.  Y.  411,  21  NB  993; 
Edge '  V.  Third  Ave.  R.  Co.,  67  App. 
Div.  2»,  67  NTS  1002;  Rock  v.  Inter- 
urban  St.  R.  Co.,  40  Misc.  664,  82  NTS 
114;  Le  SalK  ▼.  Dougherty,  30  Misc. 
4B6.  62  NTS  610;  Volkmar  v.  Third 
Ave.  R.  Co.,  28  Misc.  141.  68  NTS 
1021 :  Lynch  v.  Kluber,  20  Misc.  601, 
46  NTS  428;  New  Tork  Polyclinic 
Medical  School,  etc  v.  Mason-Seaman 
Transp.  Co.;  155  NTS  200;  Warshaw- 
sky  V.  Dry  Dock,  etc.,  R.  Co.,  86  NTS 
748:  Rogers  v.  Interurban  St.  R.  Co., 
84  NTS  974;  Kuehn  v.  Neugebauer, 
(Tex.  Civ.  A.)  204  SW  369;  Galveston- 
Houston  Eaectrlc  R.  Co.  v.  Bngllsh, 
(Tex.  Civ.  A.)  178  SW  666. 

[a]  miwtntioasw— (1)  It  is  error 
to  permit  a  person  suing  for  dam- 
ages sustained  In  a  collision  between 
his  vragon  and  a  street  car  to  testify 
as  to  the  amount  of  repairs,  without 
showing  their  necessity  and  reason- 
able value.  Reld  v.  New  Tork  City 
R.  Co..  93  NTS  533.  (2)  Tn  an  ac- 
tion for  damages  caused  by  a  nui- 
sance, in  which  plaintiff  claimed  that, 
owing  to  smoke,  she  was  prevented 
from  using  the  back  yard  for  hanging 
out  laundry,  and  was  thereby  com- 
pelled to  have  the  laundry  done 
elsevrhere,  evidence  as  to  the  amount 
which  plaintiff  had  paid  for  haying 
such  laundry  work  done  was  Inadmis- 
sible. In  the  absence  of  any  showing 
that  the  amount  was  reasonable. 
Hoffman  v.  Eldlson  Electric  Ilium.  Co., 
87  App.  Div.  371,  84  NTS  437. 

[b]  Order  of  woof. — An  objection 
to  evidence  of  the  amount  paid  for 
repairs  as  proof  of  the  amount  of 
damage  done  to  property  is  obviated 
by  evidence  of  the  person  who  made 
the  repairs,  subsequently  given, 
showing  that  the  charges  were  rea- 
sonable and  amounted  to  the  sums 
paid.  Lynch  v,  Kluber,  20  Misc.  601, 
46  NTS  428. 

Msalcial  eotpea—  see  infra  note 
68. 

58.  Chaperon  v.  Portland  Electric 
Co..  41  Or.  39.  67  P  928. 

59;  May  v.  Breunig.  120  NTS  98: 
Kaniuk  V.  Dry  Dock,  etc.,  R.  Co.,  96 
NTS  12?:  Warshawsky  v.  Dry  Dock, 
etc.,  R.  Co.,  86  NTS  748;  Brady  v. 
Oliver.  (Tex.  Civ.  A.)  147  SW  1135. 

[a]  AppUeatlaBs  of  rale. — (1)  In 
an  action  for  breach  of  contract  to 
allow  plaintiff  to  place  signs  on  de- 
fendant's buildings  In  a  city,  plain- 
tiff cannot  recover  the  expense  of 
preparing  the  signs,  in  the  absence 
of  evidence  that  the  signs  were  not 
worth  their  cost  in  parts  of  the  city 
other  than  defendant's  buildings. 
May  V.  Breunig.  120  NTS  98.  (2)  In 
an  action  for  injuries  to  a  horse,  it  Is 
error  to  allow  damages  for  the  hire 
of  a  horse  to  replace  the  ihjured  ani- 
mal, in  the  absence  of  evidence  of 
what  plaintiff  paid  for  such  hire,  or 
that  he  paid  anything.  Kaniuk  v. 
Dry  Dock,  etc.,  R.  Co.,  96  NTS  129. 

[b]  Bental  v»ln*.— In  an  action 
for  damage  to  plaintiff's  automobile, 
the  rental  value  of  the  automobile 
while  it  was  being  repaired  was  not 
an  element  of  damage,  where  It  was 
not  shown  that  he  used  another,  or 
had  need  of  one.  Murphy  v.  New 
Tork  City  R.  Co.,  58  Misc.  237,  108 
NTS  1021.     To  same  effect  Bondy  v. 


New  Tork  City  R.  Co.,  66  Misc.  602, 
107  NTS   31. 

[c]  Zvldeaos  Iteld  muMelamti— 
Brady  v.  Oliver,  126  Tenn.  696,  147 
SW  1135,  41  LRANS  60,  AnnC!asl913C 
376. 

Kedloal  Mipeiisss  see  Infra  notes 
71,  73. 

eo.  Hints  V.  Wagner,  25  N.  t>.  110, 
140  NW  729. 

8L  Lafayette  v.  Gaffney,  47  Hun 
(N.  T.)  683.  Compare  Oershel  v. 
White's  Express  Co.,  113  NTS  919 
(where  the  exclusion  of  a  written  es- 
timate for  repairs  was  held  proper  in 
the  absence  of  proof  to  identify  such 
estimate  with  the  property  injured). 

69.  Lafayette  v.  Gaffney,  47  Hun 
(N.  T.)   583. 

68.    See  supra  note  62. 

64.     See  supra  note  63. 

85k  Ala. — Birmingham  R.  etc.,  <3o. 
V.  Humphries,  172  AU.  496,  65  8  307; 
Birmingham  R.,  etc.,  Co.  v.  Girod, 
164  Ala.  10,  61  S  242,  137  AmSR 
17. 

III.— Schmitt  V.  Kurrus,  234  HI. 
57^,  86  NB  261. 

Iowa. — Vedder  v.  Delaney,  1>2  Iowa 
583,  98  NW  373. 

Kan. — Atchison  v.  Rose,  Mi  Kan. 
605,  23  P  661. 

Mo. — Nelson  V.  Metropolitan  St.  R. 
Co.,  113  Mo.  A.  659,  88  SW  781. 

Mont. — Storm  v.  Butte,  36  Mont. 
386,  89  P  726. 

Nebr. — Oolder  v.  Lund,  60  Nebr. 
867,  70  NW  379;  Friend  v.  Ingersoll, 
39  Nebr.  717,  68  NW  281. 

^.  T.— Barnes  v.  Keene,  182  N.  T. 
13.  20  NE  1090.  See  Polacd  v.  Inter- 
urban St.  R.  Co.,  90  NTS  841  (recov- 
ery not  allowed  upon  the  mere  proof 
that  a  certain  sum  was  paid). 

Tex. — Gulf,  etc.,  R.  Co.  v.  Camp- 
bell, 76  Tex.  174,  13  SW  19;  Tarrant 
County  Tract.  Co.  v.  Bradshaw,  (Civ. 
A.)  186  SW  951;  Freeman  v.  Fuller, 
60  Tex.  dv.  A.  242,  127  SW  1194; 
International,  etc.,  R.  Co.  v.  Lane, 
(Civ.  A.)  127  SW  1066;  Missouri, 
etc.,  R.  Co.  V.  Nail,  24  Tex.  Civ.  A. 
114,  68  SW  166;  Texas,  etc.,  R.  Co. 
V.    Short,    (Civ.   A.)    58    SW   56. 

Wash. — Dahlstrom  v.  Northern  Pac. 
R  Co.,  98  Wash.  390.  167  P  1078; 
Torgeson  v.  Hanford,  79  Wash.  66, 
139  P  648. 

Wis.— Adams  v.  Bucyrus  Co.,  165 
Wis.   70.   143  NW  1027. 

[a]  Zllnstxstion.— Evidence  of  the 
price  agreed  upon  to  be  paid  for 
nursing  an  Injured  person  is  admis- 
sible, but  the  reasonable  value  of 
the  services  and  not  the  contract 
price  is  the  true  measure  of  dam- 
ages. Texas,  etc.,  R.  Co.  v.  Short, 
(Tex.  Civ.  A.)   68  SW  66. 

[b]  Applicatloii  of  nil«.>— Where 
plaintiff  is  entitled  to  recover  for 
medical  attention  and  medicines  nec- 
essary in  the  treatment  of  Injuries, 
defendant  is  liable  only  for  services 
and  drugs  for  which  plaintiff  has  paid 
or  legally  bound  himself  to  pay.  Tar- 
rant County  Tract.  Co.  v.  Bradshaw, 
(Tex.  Civ.  A.)  185  SW  951. 

66.  Ala. — Perrlne  v.  Southern 
Bltullthlc  Co.,  190  Ala.  96,  66  S  705; 
Birmingham  R.,  etc.,  Co.  v.  Humph- 
ries, 172  Ala.  495,  55  S  307;  Birming- 
ham R.,  etc.,  Co.  V.  Moore,  148  Ala. 
116,  42  S  1024. 

Iowa. — Paskill  v.  Bekln's  Van,  etc., 
Co.,  169  Iowa  456,  151  NW  606. 

Mo. — Abbitt  V.  St.  Louis  Transit 
Co.,  104  Mo.  A.  634,  79  SW  496. 

N.  T. — Clarke  v.  Westcott,  2  App. 
Div.  603,  37  NTS  1111   [aff  168  N.  T. 


made,*^  and  in  such  case  the  amonnt  actually  laid 
out  should  be  shown.** 

Medical  attmtlon,  nursing,  and  medidne.  The 
rule  that  the  measure  of  recovery  for  expenses  is  a 
reasonable  sum,"  and  not  the  amount  actually  paid 
out,**  applies  to  a  recov'ery  for  medical  expenses  or 
nurse  hire,*'  and  while  evidence  of  the  amount  paid 
or  agreed  to  be  paid  may  be  considered,'*  it  must 
be  accompanied  or  followed  by  evidence  that  such 
amount  was  reasonable*'  and  its  expenditure  nec- 

736  mem,  63  NE  1124  memj.  See 
Peeney  v.  Long  Island  ^R.  (5o.,  116 
N.  T.  375,  22  NE  402,  6  tRA  544  [aff 
6  NTSt  63]  (holding  that  proof  as  to 
the  value  of  a  doctor's  services,  in 
an  action  by  his  patient  against  a 
third  person  for  negligence,  is  ad- 
visory only  and  the  jury  are  not 
bound  by  it). 

N.  C. — ^Allen  V.  Durham  Tract.  Co.. 
144  N.  C.  288,  66  SB  942. 

Or. — Plndep  v.  Wickstrom,  80  Or. 
118,  156  P  583. 

Wash. — Brown  v.  Blaine,  41  Wash. 
287,  83  P  310. 

[a]  AppUoatloBS  of  nUs^^d) 
Where,  in  an  action  by  a  servant 
against  his  master  for  personal  in- 
juries, it  appears  that  plaintiff  was 
taken  into  the  keeping  of  the  of- 
ficers charged  by  law  with  the  re- 
lief of  the  poor,  and  cared  for  at 
the  expense  of  the  county,  evidence 
that  thereafter  plaintiff  agreed  to  re- 
imburse the  county  for  the  expendi- 
turcf,  and  as  to  the  items  and  amount 
of  such  expenditure,  Is  admissible. 
Vedder  v.  Delaney,  122  Iowa  683,  98 
NW  373.  (2)  In  an  action  for  mal- 
practice, consisting  of  leaving  gause 
in  plalntitTs  abdomen  at  an  opera- 
tion, it  was  proper  to  permit  plaintiff 
to  show  that  she  had  unconditionally 
obligated  herself  to  pay  another  phy- 
siclan  for  removing  the  gause  by  an- 
other operation.  Zllke  v.  Johnson,  22 
N.  D.  76,  132  NW  640,  AnnCaslOlSB 
1005.  (3)  In  an  action  for  injuries 
alleged  to  have  been  occasioned  by 
defendant's  negligence,  plaintiff  may 
state  the  amount  charged  by  her 
physician  for  treating  her  for  the  In- 
juries, and  the  expense  Incurred  for 
medicines,  /is  showing  that  the  ser> 
vices  and  medicines  were  not  fur-' 
nished  gratuitously,  and  that  she  had 
Incurred  an  obligation  to  pay  for 
them.  San  Antonio  v.  Porter,  24  Tex. 
Civ.  A.  444,  69  SW  922. 


[bl  A  am*  estliitat*  is  not  ad- 
iiiisnU*<r-(l)  Perrlne  v.  Southern 
Bitullthlc  Co.,  190  Ala.  507,  66  S  706. 
(2)  The  testimony  of  plaintiff  of  the 
amount  expended  must  be  certain  and 
specific,  aa  the  facts  are  presumed  to 
be  clearly  within  his  knowledge,  and 
a  statement  by  him  of  the  supposed 
or  probable  amount  is  entirely  too 
Indeflnlte  to  form  a  basis  for  a  re- 
covery. Sallda  v.  McKlnna,  16  Colo. 
523,  27  P  810;  Galveston,  etc.,  R.  <%. 
V.  White,  (Tex.  Civ.  A.)  32  SW 
186.  Compare  Texas  Portland  Ce- 
ment Co.  V.  Ross,  36  Tex.  Civ.  A.  697, 
81  SW  94  (holding  that  testimony  of 
plaintiff  in  a  personal  injury  case, 
"I  expect  I  have  spent  something 
near  $30"  for  medicines,  wevb  not  too 
vague  and  uncertain  to  be  admis- 
sible). 

[c]  Fleading  sad  proof. — ^Admis- 
sion of  evidence  of  the  amount  plain- 
tiff was  obliged  to  pay  for  a  physi- 
cian's services  was  not  error,  al- 
though the  reasonableness  of  the 
charges  was  not  pleaded.  Finder  v. 
Wickstrom,  80  Or.  118,  156  P  583. 

67.  Ala. — Birmingham  R.,  etc,  Co. 
V.  Humphries,  172  Ala.  496,  65  S  307; 
Birmingham  R.,  etc.,  Co.  v.  Moore, 
148  Ala.  115.  42  S  1024. 

Iowa. — Parkin  v.  Bekln's  Van,  etc.. 
Co.,  169   Iowa  466,  151  NW  606. 

N.  T. — Clarke  v.  WestcOtt,  2  App. 
Div.  603,  37  NTS  1111  [aff  158  N.  T. 
786  mem,  63  NE  1124  mem];  Good- 
son  V.  New  Tork  City  R.  Co.,  94  NTS 
10. 

Okl. — Derr  Ctenstr.   Co.   v.   Oelrutb 
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essary.'^  According  to  some  authorities,  direct  evi- 
dence as  to  the  reasonableness  of  the  charge  is  un- 
necessary,'* but  the  jury  may  determine  it  from  the 
character  of  the  injury  and  of  the  medical  services 
and    treatment    as    shown    by    all    the    evidence.'"' 


There  can  be  no  recovery  in  the  absence  of  evidence 
from  whicli  the  amount  to' be  allowed  can  be  prop- 
erly determined,^*^  although  it  appears  that  plain- 
tiff required  medical  attention  and  actually  had 
physicians  in  attendance  for  a  considerable  period 


29  Okl.  638,  120  P  253. 

Or. — Plnder  v.  Wlckstrom,  80  Or. 
118,  156  P  683;  Tuohy  v.  Columbia 
Steel  Co.,  61  Or.  627,  122  P  36. 

Tex. — Wheeler  v.  Tyler  Southeast- 
ern R.  Co..  91  Tex.  356,  43  SW  876 
[mod  (Civ.  A.)  41  SW  617];  Galves- 
ton, etc.,  R.  Co.  V.  Hodnett,  (Civ.  A.) 
155  SW  678;  St.  Louis  Southwest- 
ern R.  Co.  V.  Klrby,  (Civ.  A.) 
146  SW  1006;  Rapid  Transit  R. 
Co.  V.  Williams,  (Civ.  A.)  136  SW 
267;  Galveston,  etc.,  R.  Co.  v.  Greb, 
63  Tex.  Civ.  A.  78,  132  SW  489;  Free- 
man V.  Fuller,  60  Tex.  Civ.  A.  242,  127 
SW  1^94;  International,  etc.,  R.  Co. 
V.  Lane,  (Civ.  A.)  127  SW  1066; 
Texas,  etc.,  R.  Co.  v.  Hemphill,  58 
Tex.  C;iv.  A.  232,  125  SY^  340;  Inter- 
national, etc.,  R.  Co.  V.  Doolan,  56 
Tex.  Civ.  A.  503,  120  SW  1118;  Mis- 
souri, etc..  R.  Co.  V.  Willis,  (Civ.  A.) 
117  SW  170;  Houston,  etc.,  R.  Co.  v. 
Cheatham,  52  Tex.  Civ.  A  1„  113  SW 
777;  Missouri,  etc.,  R.  Co.  v.  Mor- 
gan, 49  Tex.  Civ.  A.  212.  108  SW 
724;  Ft.  Worth,  etc.,  R.  Co.  v.  Mor- 
ris, 46  Tex.  Civ.  A.  596,  101  SW  1038; 
Dallas  Cons.  Blectric  St.  R.  Co.  v. 
McAllister,  41  Tex.  Civ.  A.  131,  90  SW 
933;  Houston,  etc.,  R.  Co.  v.  Mc- 
Carty.  40  Tex.  Civ.  A.  364,  89  SW 
805;  Metropolitan  St.  R.  Co.  v.  Wis- 
hert,  (Civ.  A.)  89  SW  460;  Dallas 
Cons.  Electric  St.  R.  Co.  v.  Ison,  37 
Tex.  Civ.  A.  219  83  SW  408;  St.  Louis 
Southwestern  R.  (^o.  v.  Highnote, 
(Civ.  A.)  74  SW  920;  Dallas  v.  Moore, 
32  Tex.  Civ.  A.  230.  74  SW  95;  In- 
ternational, etc.,  R.  Co.  v.  Sampson, 
(Civ.  A.)  64  SW  692;  Gulf,  etc.,  R. 
Co.  V.  Bell,  24  Tex.  Civ.  A.  579,  68 
SW  614. 

Wash. — ^Dahlstrom  v.  Northern  Pac. 
R.  Co.,  98  Wash.  390,  167  P  1078; 
Torgreson  v.  Hanford,  79  Wash.  56, 
139  P  648. 

See  Miller  v.  Foundation  Co.,  93 
Kan.  38,  143  P  493  (holding  that, 
where  the  attending  physician  testi- 
fied that  a  reasonable  charge  for  his 
services  was  fifty  dollars,  the  recov- 
ery should  be  limited  to  such  amount 
for  that  Item  in  the  absence  of  any 
evidence  that  plalntlfF  became  liable 
for  an  additional  amount). 

[a]  AppUoAttoBS  of  >iil*> — (1)  In 
an  action  for  injuries,  evidence  of  the 
amount  charg.sd  plaintiff  by  his  phy- 
sician is  incompetent  in  the  absence 
of  evidence  that  that  amount  was  rea- 
sonable and  proper.  Goodson  v.  New 
Yorlt  City  R.  Co.,  94  NYS  10.  (2)  In 
a  personal  Injury  action,  where  the 
only  evidence  of  the  value  of  medi- 
cines used  was  the  testimony  of 
plaintiff  that  he  paid  a  lump  sum  for 
the  medicine,  there  can  be  no  re- 
covery therefor,  It  not  appearing  that 
the  charge  was  re&scnable.  Galves- 
ton, etc.,  R.  Co.  V.  Hodnett,  (Tex.  Civ. 
A.)  165  SW  678. 

[b]  Ordar  of  proof. — ^Evidence  as 
to  the  physician's  charge  may  be  in- 
troduced In  advince  of  evidence 
showing  that  the  charge  was  reason- 
able. Birmingham  R.,  etc.,  Co.  v. 
Humphries,  172  Ala.  496,  65  S  307; 
Parkin  V.  Bekin's  Van,  etc.,  Co.,  169 
Iowa  455.  151  NW  506. 

[c]  Evldano*  bald  ■nlBctant^— 
Missouri,  etc.,  R.  Co.  v.  Collins,  47 
Okl.  761.  150  P  142;  Tarrant  County 
Tract.  Co.  v.  Bradshaw,  (Tex.  Civ.  A.) 
185  SW  951  (holding  that  the  fact 
that  plainti(f'.s  attending  physician 
qualified  his  statement  that  the  rea- 
sonable charge  for  his  services  was 
twenty-five  dollars  by  the  clause,  "if 
the  patient  were  able  to  pay  it," 
would  not  necessarily  limit  or  de- 
stroy Its  weight  as  a  statement  of 
their  reasonable  value);  Dallas  Cons. 
Electric  R.  Co.  v.  Carroll,  (Tex.  Civ. 
A.)   152  SW  1165;  Texas,  etc.,  R.  Co. 


V.  CUppenger,  47  Tex.  Civ.  A.  510, 
106  SW  155;  Houston,  etc..  R.  Co.  v. 
Charwalne,  30  Tex.  Civ.  A.  683,  71 
SW  401. 

[d]  BvUtanoa  iMA  InanlllciaBt. — 
In  an  action  for  injuries,  evidence 
as  to  the  amount  of  bills  received  for 
hospital  expenses  did  not  prove  the 
reasonable  value  of  the  services  for 
which  the  bills  were  rendered.  Dahl- 
strom  V.  Northern  Pac.  R.  Co.,  98 
Wash.  390,  167  P  1078. 

68.  Page  v.  Delaware,  etc..  Canal 
Co.,  34  App.  Div.  618,  54  NYS  442; 
St.  Louis  Southwestern  R.  Co.  v. 
Klrby,  (Tex.  Civ.  A.)  146  SW  1005; 
Dallas  Cons.  Electric  St.  R.  Co.  v. 
Ison,  37  Tex.  Civ.  A.  219,  83  SW 
408;  St.  Louis  Southwestern  R.  Co. 
V.  Highnote,  (Tex.  Civ.  A)  74  SW 
920;  Lowe  v.  Ring,  123  Wis.  107,  101 
NW  3S1. 

[a]  Jlh  iastmoUoa  limiting  plain- 
tifTs  recovery  for  medicines  and  med- 
ical attendance  to  such  sums  as  he 
necessarily  expended  or  incurred  was 
correct.  Mullen  v.  Galveston,  etc.,  R. 
Co.,  (Tex.  Civ.A.)  92  SW  1000. 

69.  Western  Oas  Constr.  Co.  v. 
Danner,  97  Fed.  882,  38  CCA  628; 
Scullane  v.  Kellogg,  169  Mslbs.  544,  48 
NE  622;  AbbUt  v.  St.  Louia  Transit 
Co.,   104  Mo.  A.   534,  79  SW  496. 

[a]  niiutzattoav— In  an  action  for 
damages  to  plaintiff  by  reason  of  in- 
juries susti^ined  by  his  wife  through 
defendant's  negligence,  the  presenta- 
tion of  the  Mil  b*r  the  physician  at- 
tending the  wife  for  the  services  ren- 
dered in  treating  her,  and  its  pay- 
ment or  settlement  by  note,  or  other- 
wise, is  some  evidence  that  the 
charge  made  by  the  physician  is  rea- 
sonable and,  in  the  absence  of  other 
evidence  on  the  point,  la  aufflclent 
to  support  a  verdict  for  the  amount 
so  charged.  Abbitt  v.  St.  Louis  Tran- 
sit Co.,  104  Mo.  A.  634.  79  SW  496. 

[b]  Svldaae*  bald  mlBciaat.— 
Louisville,  etc.,  R.  Co.  v.  Frazee,  179 
Ky.    488,    200    SW    948. 

70.  '  U.  S. — ^Western  Gas  Constr.  Co. 
V.  Danner,  97  Fed.  882,  38  CCA  528. 

Ox. — Georgia  R.,  etc.,  Co.  v.  Tomp- 
kins, 138  Ga.   596.  76  SE  664. 

Mass. — Scullane  v.  Kellogg,  169 
Mass.  544.  48  NE  622. 

N.  H. — Moran  v.  Dover,  etc.,  St.  R. 
Cto.,  74  N.  H.  500.  69  A  884,  124  AmSR 
994,  19  LRANS  920. 

S.  C. — ^Farley  v.  Charleston  Basket, 
etc.,  Co.,  51  S.  C.  222,  28  SE  193,-  401; 
Hart  V.  Charlotte,  etc..  R.  Co.,  33 
S.  C.  427,   12  SB  9,  10  LRA  794. 

Tex. — Texas,  etc.,  R.  Co.  v.  Short, 
(Civ.  A.)  58  SW  66. 

[a]  Applicatloii  of  rnla.  —  "It 
would  be  difficult  to  conceive  of  a 
matter  with  which  all  men  are  more 
certainly  called  upon  to  deal  than 
the  employment  and  payment  of  a 
physician.  Knowledge  on  the  sub- 
ject of  doctors'  bills  is  as  general  as 
upon  almost  any  question  of  every- 
day life.  If  more  satisfactory  proof 
was  available.  It  might  have  been 
produced  by  the  defendant."  Moran 
V.  Dover,  etc.,  R.  Co.,  74  N.  H.  500, 
601,  69  A  884. 

71.  Ala. — Perrine  '  v.  Southern 
BItulithic  Co.,  190  Ala.  96,  66  S  705. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Brogan.  105  Ark.  633,  161  SW  699; 
St.  Louis,  etc..  R.  Co.  v.  Leamons, 
82  Ark.  504,  102  SW  363. 

Cal.  —  Abalas  v.  Consolidated 
Constr.  Co.,  32  Cal.  A.  732,  164  P 
19. 

Colo. — Boulder  v.  Stewardson,  26 
Colo.  A.  290,  143  P  820. 

Conn. — Smith  v.  Whittlesey,  79 
Ctonn.  189.  63  A  1085,  7  AnnCas  114. 

111. — Hatcher  v.  Qulncy  Horse  R., 
etc.,  Co..  181  III.  A.  30;  Krakowski  v. 
Aurora,  etc.,   R.  Co..   167   111.  A.   469; 


Joliet  V.  Henry,  11  111.  A.  154;  Il- 
linois Cent.  R.  C!o.  v.  FrClka.  9  111.  A. 
606  [aff  110  111.  498].  See  Barton  v. 
Southwick,  185  111.  A.  24;  Johnson  v. 
Wasson  Coal  Co.,  173  111.  A.  414. 

Ind. — ^American  <3ar,  etc.,  Co.  v. 
Clark,  32  Ind.  A.  644,  70  NE  828;  Chi- 
cago, etc.,  R.  C.o.  V.  Butler,  10  Ind.  A 
244,  38  NE  1.  • 

Iowa. — Hobbs  V.  lilarion,  123  Iowa 
726,  99  NW  577;  Halley  v.  Tlchenor, 
120  Iowa  164,  94  NW  472;  Bowsher 
V.  Chicago,  etc.,  R.  Co.,  113  Iowa  462, 
84  NW  958;  Gardner  v.  Burlington, 
etc.,  R.  Co.,  68  Iowa  588.  27  NW 
768. 

Mich. — Buxton  v.  Ainsworth,  138 
Mich.  632,  101  NW  817,  6  AnnCas 
146. 

Mo. — Dominick  v.  Western  Coal, 
etc.,  Co..  266  Mo.  463,  164  SW  567; 
Graefe  v.  St.  Louis  Transit  Co.,  224 
Mo.  232,  123  SW  835;  Qlbler  v.  Ter- 
minal R.  Assoc,  203  Mo.  208,  101  SW 
37,  11  AnnCas  1194;  Robertson  v. 
Wabash  R.  Co.,  162  Mo.  382,  53  SW 
1082;  Cobb  v.  St.  Louis,  etc.,  R.  Co.. 
149  Mo.  609,  50  SW  894;  Smith  v. 
Chicago,  etc.,  R.  Co.,  108  Mo.  243,  18 
SW  971;  Duk6  v.  Missouri  Pac.  R. 
Co..  99  Ma  347,  12  SW  636;  Salmon  v. 
Chicago,  etc.,  R.  Co.,  181  Mo.  A.  414, 
168  SW  829;  Field  V.  Metropolitan  St. 
R.  Co.,  156  Mo.  A.  646,  137  SW  1000; 
Lucas.  V.  United  R.  Co.,  154  Mo.  A.  16. 
133  SW  107;  Franklin  v.  Butcher.  144 
Mo.  A.  660,  129  SW  -428;  Nelson  v. 
Metropolitan  St.  R.  Co.,  113  Mo.  A. 
659,  88  SW  781;  Knight  v.  Kansas 
City,  113  Mo.  A.  561,  87  SW  1192; 
Waldopfel  v.  St.  Louis  Transit  Co., 
102  Mo.vA.  524,  77  SW  128;  Culberson 
V,  Chicago,  etc.,  R.  Co.,  50  Mo.  A. 
556;  Hunter  v.  Mexico  City,  49  Mo.  A 
17;  Rhodes  v.  Nevada  City,  47  Mo. 
A.  499;  Norton  v.  St.  Louis,  etc.,  R. 
Co.,  40  Mo.  A.  642. 

N.  T. — Gumb  v.  Twenty-Third  St. 
R.  Co.,  114  N.  Y.  411,  21  NE  993; 
Heater  v.  Delaware,  etc.,  R.  Co.,  90 
App.  Div.  495,  85  NYS  624;  McKenna 
V.  Brooklyn  Heights  R.  Co.,  41  App. 
Div.  255,  58  NYS  462;  Page  v.  Dela- 
ware, etc..  Canal  Co.,  34  App.  Div. 
618,  64  NYS  442;  Schramm  v.  Inter- 
urban  St.  R.  Co.,  96  NYS  176. 

Okl. — Derr  Constr.  Co.  v.  Oelruth, 
29  Okl.  538,  120  P  263. 

Pa. — Brown  v.  White.  202  Pa.  297, 
51  A  962,  68  LRA  321;  Smith  v.  Jack- 
son Tp.,  26  Pa.  Super.  234. 

Tex. — ^Wheeler  v.  Tyler  Southeast- 
ern R.  Co.,  43  SW  876;  Galveston,  etc., 
R.  Co.  V.  Thornsterry,  17  SW  521; 
Tarrant  County  Tract.  (3o.  v.  Brad- 
shaw, (Civ.  A.)  186  SW  951;  Inter- 
national, etc.,  R.  Co.  V.  Doolan,  56 
Tex.  Civ.  A.  603,  120  SW  Jl*-  Hous- 
ton,  etc..  R.  Co.  v.  Garcia,  ((ilv.  A.) 
90  SW  713;  St.  Louis  Southwestern  R. 
Co.  V.  Haynes,  (Civ.  A.)  86  SW^  934; 
San  Antonio,  etc.,  R.  Co.  v.  Moore. 
31  Tex.  Civ.  A.  371.  72  SW  226;  Hou.s- 
ton,  etc.,  R.  Co.  v.  Richards,  20  Tex. 
Civ.  A.  203,  49  SW  687;  Hbuston,  etc., 
R.  Co.  V.  Pereira,  (Civ.  A.)  45  SW 
767;  ,Fry  v.  Hillan,  (Civ.  A.)  37  SW 
359. 

Wash. — Olson  v.  Erickson,  6S  Wash. 
458,  102  P  400;  Lawaon  v.  Seattle, 
etc..  R.  Co.,  34  Wash.  500.  76 
P   "fl. 

But  see  Hulehan  v.  Green  Bay,  etc.. 
R.  Co.,  68  Wis.  520,  32  NW  629  (where 
it  was  held  that  In  the  absence  of 
any  evidence  showing  the  amount  of 
expenses,  defendant  should  have 
called  the  attention  of  the  court  to 
the  fact  before  Instructions  were 
given). 

[a]  AppUoaUon  of  rola. — ^Where 
the  owner  of  a  cannery  in  Alaska  was 
under  contract  to  furnish  a  fisherman 
return  transportation  for  himself  and 
crew   and   boat   to   Washington,   and 
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as  a  result  of  the  injuries  complained  of.'^  In 
order  that  there  may  be  a  recovery  for  medical  serv- 
ices there  must  be  evidence  as  to  the  value  of 
such  services.^'  It  is  not  sufBcient  to  show  what 
the  physician  charged  plaintiff,''*  nor,  it  has  been 
lield,  is  such  evidence  admissible'"  without  other 
evidence  as  to  the  value  of  the  services/*  or  to 
sliow  that  the  charges  have  been  paid,''  although 
by  some  authorities  it  has  been  held  sufficient  that 
a.  physiciain  testify  to  his  charges  and  also  to  the 
fact  that  the  charge  is  a  reasonable  one.'^  Where 
a  recovery  is  allowed  for  nursing  and  attendance 
furnished  by  membej:^  of  the  injured  person's  fam- 
ily or  others  as  unskilled  nurses,  it  has  been  held 
that  the  jury  may  determine  the  value  thereof  as 
a  matter  of  common  Ipiowledge  without  evidence 

there  was  delay  in  furnishing  the 
transportation  for  the  fisherman  and 
the  boat,  and  he  retained  one  of  his 
crew  as  a  helper  to  assist  him  in 
talcing  care  of  hla  boat  and  gear 
while  he  was  detained,  in  an  action 
for  damages  for  the  delay  it  was  er- 
ror to  allow  the  fisherman  to  recover 
damages  for  three  dollars  a  day  paid 
the  helper  on  a  showing  that  the  lat- 
ter ■wa.s  a  fisherman,  who  ceuld  have 
earned  that  sum  by  fishing  in  Wash- 
ington waters.  Johnson  v.  San  Juan 
Fish,  etc,  Co.,  31  Wash.  238.  71  P 
787. 

[b]  EvUenc*  held  rafflolmt  to  go 
to  the  jury. — McCarthy  v.  Spring 
Valley  Coal  Co..  243  111.  185,  90  NE 
S72;  Peltier  v.  St.  Louis,  237  Mo.  686, 
m  SW  608;  Parley  v.  Charleston 
Basket,  etc,  Co.,  61  S.  C.  222,  28  SB 
193,  401;  Dallas  Cons.  Blectric  St.  R. 
Co.  V.  Carroll,  (Tex.  Civ.  A.)  152  SW 
1165. 

[c]  Brldeac*  held  inwifflfilsnt  to 
go  to  til*  Jury, — Central  Texas,  etc., 
R.  Co.  V.  Smith.  (Tex.  Civ.  A.)  73  SW 
a37;  Olson  ▼.  Brickson,  53  Wash.  458, 
102  P  400. 

[d]  Vo  dlatlnotioa  batwaon  mad- 
leal  — ivlc—  and  nnna  hlra^ — Cobb  v. 
St.  Louis,  etc.,  R.  Co.,  149  Mo.  60i, 
^0  SW  894  [overr  Murray  v.  Missouri 
Pac  R.  Co.,  101  Mo.  236,  13  SW  817, 
20  AmSR  601  (holding  that  evidence 
as  to  expenses  for  nursing  was  not 
necessary  since  the  jury  could  tell 
from  the  length  of  time  plaintiff  was 
in  bed  and  from'  their  own  knowl- 
edge as  to  the  value  of  such  services 
what   they  were  worth)]. 

[e]  ▼ardlct  vuatalnad, — Louisville, 
etc.,  R.  Co.  V.  Spatig,  158  Ky.  263,  164 
SW  811:  'Whltcomb  v.  New  York,  etc., 
R.  Co.,  216  Mass.  440,  102  NE  663; 
Schneider  v.  Schldlovsky,  170  NY3 
953. 

ff]  'Vazdlot  bald  •xcaMtva.^-Cul- 
lar  V.  Missouri,  etc.,  R.  Co.,  84  Mo.  A. 
347. 

78.  Cudahy  Packing  Co.  v.  Broad- 
bent,  70  Kan.  535,  79  P  126;  Culberson 
V.  Chicago,  etc.,  R.  Co.,  50  Mo.  A.  556; 
Galveston,  etc,  R.  Co.  v.  Thornsberry, 
(Tex.)  17  SW  621:  Pry  v.  HiUan, 
(Tex.   Civ.  A.)   37  SW  359. 

73.  Gumb  v.  Twenty-Third  St.  R. 
Co.,  114  N.  T.  411.  21  NE  993;  Heater 
V.  Delaware,  etc.,  R.  Co.,  90  App.  Div. 
495.  85  NTS  524;  Klingaman  v.  Fish, 
etc,  Co.,  19  S.  D.  139,  102  NW  601; 
Gulf,  etc.,  R.  Co.  V.  Craft,  (Tex. 
Civ.  A.)  102  SW  170;  Houston,  etc,  R. 
Co.  v.  Perelra,  (Tex.  Civ.  A.)  45  SW 
767.  See  Hommel  v.  Badger  State 
Inv,  Co.,  16£  Wis.  235,  166  NW  20 
(holding  that  the  standard  to  go  by 
in  determining  the  value  of  services 
as  nurse  rendered  to  the  Injured  per- 
son by  her  daughter-in-law  was  what 
was  customarily  charged  for  similar 
work).  But  see  St.  Louis,  etc.  R.  Co. 
V.  Stell,  87  Ark.  308,  112  SW  876 
(holding  that,  where  plaintiff  testi- 
fied what  services  a  physician  ren- 
dered on  account  of  the  injury,  that 
the  physician  had  not  presented  his 
bill,  and  that  he  did  not  know  what 
he  would  charge,  it  was  proper  to 
parmit  the  Jury  to  determine,   from 


thereof.',*  And  there  is  some  authority  to  the  ef- 
fect that  the  jury  may  allow  a  reasonable  sum  for 
the  services  of  physicians  without  evidence  as  to, 
their  charges  or  as  to  the  value  of  their  services.'" 

Future  ezpenseB.  '  It  has  been  held  that,  where 
there  is  no  evidence  as  to  the  probable  extent  of 
such  services  or  as  to  the  amount  which  might  have 
to  be  expended  therefor,  the  jury  may  determine 
from  the  services  which  at  that  time  have  been  re- 
quired and  the  value  thereof  what  might  be  rea- 
sonably expected  in  the  future,'^ 

[$  202]  h.  Interestr-d)  Kate— (a)  In  Oeneral. 
Interest  awarded  as  damages  is,  under  the  general 
rule,  to  be  computed  at  the  legal  rate,**  or,  where 
there  is  no  fixed  legal  rate,  at  a  reasonable  rate 
conforming  to  the  customs  prevailing  in  the  com- 


thelr  common  knowledge  and  experi- 
ence, what  the  services  would  cost 
him). 

[a]  BTldaaoa  of  tha  nambar  of 
vialta  of  a  phTsioiMi  Is  Insufficient  to 
authorize  the  Jury  to  pass  upon  the 
value  of  such  services.  Charter  v. 
Nunda,  65  App,  Dlv.  601,  66  N^S 
1059. 

74.  111.— Coffey  v.  Sutton,  176  ni. 
A.  331. 

Ind. — Bedford  v.  Woody,  23  Ind.  A. 
401,  55  HE  499. 

N.  T. — Gumb  V.  Twenty-Third  St, 
R.  Co.,  114  N.  T.  411,  21  NE  993. 
Compare  Colwell  v.  Manhattan  R.  Co., 
57  Hun  452,  10  NTS  636  (holding 
that  plaintiff's  evidence  that  she  had 
paid  a  nurse  one  hundred  dollars  was 
sufflcient  to  authorize  an  Instruction 
that  In  asse!<slng  plaintiffs  damages 
the  Jury  were  to  consider  the  expense 
of  nurse  hire  and  that  the  nurse's 
bill  was  proved  to  be  one  hundred 
dollars);  Morsemaiin  v.  Manhat- 
tan R.  Co.,  16  Daly  249,  10  NTS 
105  (holding  that  it  was  proper  to 
admit  evidence  of  the  amount  of  the 
physician's  bills  which  plaintiff  had 
paid  without  proof  of  the  value  of 
the  services,  since  the  fact  of  pay- 
ment was  sufflcient  to  repel  the  sus- 
picion of  a  collusive  charge  of  a 
speculative  fee). 

S.  D. — Klingaman  v.  Fish,  etc,  Co., 
19  S.  D.  139,  102  NW  601. 

Wash. — Torgeaon  v.  Hanford,  79 
Wash.  56.  139  P  648. 

(aj  Application  of  mla, — ^Plain- 
tiff's agreement  with  the  physician 
or  the  amount  of  a  Judgment  obtained 
by  the  latter  Is  not  controlling.  Tor- 
geson  V.  Hanford,  79  Wash.  56,  139 
P   648. 

75.  Coffey  v.  Sutton,  175  111.  A. 
331;  Bedford  v.  Woody,  23  Ind.  A. 
401,  55  NE  499;  Klingaman  v.  Fish, 
etc.,  Co.,  19  S.  D.  139,  102  NW  601. 

76.  Coffey  v.  .Sutton,  176  111.  A. 
331;  Bedford  v.  Woody,  23  Ind.  A. 
401,  55  NE  499;  Gumb  v.  Twenty- 
Thlrcl  St.  R.  Co.,  114  N.  Y.  411,  21  NE 
993;  Klingaman  v.  Pish,  etc.,  Co.,  19 
S.  D.  139,  102  NW  601. 

77.  Gumb  v.  Twenty-Third  St.  R. 
Co.,  114  N.  Y.  411,  21  NB  993;  Klinga- 
man V.  Fish,  etc.,  Co.,  19  S.  D.  139, 
102  NW  601;  Gulf,  etc,  R.  Co.  v. 
Craft,   (Tex.  Civ.  A.)   102  SW  170. 

78.  Fleming  v.  Chicago  City  R. 
Co.,  16S  111.  A.  185;  Houston,  etc.,  R. 
Co.  v.  Charwalne,  30  Tex.  Civ.  A.  633, 
71  SW  401;  Houston,  etc..  R.  Co.  v. 
Bird,  (Tex.  Civ.  A.)  48  SW  756;  Mis- 
souri, etc.,  R.  Co.  V.  Dickey,  (Tex. 
Civ.  A.)  48  SW  626:  Galveston,  etc., 
R.  Co.  V.  Duelm,  (Tex.  Civ.  A.)  ?3 
SW  696.  See  McNaier  v.  Manhattan 
R.  Co.,  4  NYS  310  [aff  123  N.  Y.  664, 
26  NE  750]  (holding  that  it  is  not 
error  to  allow  the  physician  to  tes- 
tify to  the  value  of  his  services). 

79.  Scurlock  v.  Boone,  142  Iowa 
684,  121  NW  369;  Drogmund  v.  Met- 
ropolitan St.  R.  Co.,  122  Mo.  A  154, 
98  SW  1091. 

80.  Frankfort,  etc.,  Tract.  Co.  v. 
Hulette,  106  SW  1193.  32  KyL  732; 
Scullane  v.  Kellogg,  169  Mass.  S44, 
650,  48  NE  622. 


"Although  there  was  no  distinct 
proof  of  the  amount  of  the  expenses 
of  sickness  or  medical  attendance, 
yet,  in  view  of  the  evidence  as  to  the 
physician's  services,  the  Jury  might 
allow  a  reasonable  sura."  Soullane  v. 
Kellogg,  supra. 

[a]  AppUo«tlon  of  mla.— The  Jury 
may  Include  the  value  of  the  ser- 
vices of  a  nurse,  although  she  has 
rendered  no  bill.  Styles  v.  Decatur, 
131  Mich.  443,  91  NW  622. 

81.  Scurlock  v.  Boone,  142  Iowa 
684,  121  NW  369;  Sotebler  v.  St.  Louis 
Transit  Co.,  203  Mo.  702,  102  SW  651. 

[a]  Xnatmotlon  siutalmsa..— Park- 
er V.  St.  Louis  Transit  Co.,  108  Mo. 
A.  465,  83  SW  1016. 

rutura  expandltnrss  aa  alamaat  of 
damagaa  see  supra  i  130. 

83.  U.  S. — Skinner  v.  Franklin 
County,  179  Fed.  862;  Scott  v.  Pe- 
quonnock  Nat.  Bank,  16  Fed.  494,  21 
«latchf.  203;  Fauntleroy  v.  Hannibal, 
8  F.  Cas.  No.  4,692,  5  Dill.  219  [aff 
105  U.  S.  408,  26  L.  ed.  1103]. 

Ala. — Farley  Nat.  Bank  v.  Hender- 
son, 118  Ala.  441,  24  S  428. 

Cal.— Randall  v.  Duff,  107  Cal.  33, 
40  P  20;  Filkner  v.  Hendy,  80  Cal. 
636,  22  P  401;  White  v.  Lyons,  42 
Cal.  279;  Smith  v.  Johnson.  23  CJal. 
63;  Godfrey  v.  Rogers,  3  Cal.  101. 

Colo. — Cheyenne  County  v.  Bent 
County,  16  Colo.  320,  25  P  508;  Neu- 
man  v.  Dreifurst,  9  Colo.  228,  11  P 
98;  Midland  Fuel  Co.  v.  Schuesler,  18 
Colo.  A.  386,  71  P  894. 

Conn. — ^New  York,  etc,  R.  Co.  v. 
Ansonia  Land,  etc,  Co.,  72  Conn.  703, 
46  A  167.  But  see  Beckwlth  v.  Hart- 
ford, etc.,  R.  Co.,  29  Conn.  268,  76 
AmD  599  (holding  that,  where  a  rail- 
road company  by  legislative  author- 
ity had  Issued  bonds  with  the  interest 
payable  semiannually,  at  a  rate  of  in- 
terest beyond  the  legal  rate,  the 
measure  of  damages  was  the  contract 
price  and  not  the  legal  rate  of  inter- 
est). 

Fla. — Moore  v.  Felkel,  7  Fla.  44. 

Ga. — Ozmore  v.  Coram,  133  Ga.  250, 
65  SE  448;  Gray  v.  Conyera,  70  Ga. 
349 

lil.— Slltz  V.  Springer,  236  111.  276. 
85  NE  748;  Schwltters  v.  Springer, 
236  111.  271.  86  NE  102;  Firemen's 
Fund  Ins.  Co.  v.  Western  Refrigerat- 
ing Co.,  162  III.  322,  44  NE  746;  Mor- 
rison V.  Smith.  130  111.  304,  23  NE 
241;  Edgmon  v.  Ashelby,  76  111.  161; 
Snell  V.  Warner,  68  111.  42;  Steere  v. 
Hoagland,  50  111.  377;  Ford  v.  Hixon, 
49  111.  142;  Sutphen  v.  Cushman,  35 
111.  186;  Farmer  v.  Mitchell,  128  111. 
A.  297;  Place  v.  Dodge,  54  111.  A.  167; 
Cooper  V.  McNeil,  14  111.  A.  408. 

Ind. — Tucker  v.  State,  163  Ind.  403, 
,71  NE  140;  Godfrey  v.  Craycraft,  81 
Ind.    476. 

Iowa. — Munson  v.  Plummer,  59 
Iowa  136,  12  NW  796;  'Vennum  v. 
Gregory,    21    Iowa   326. 

Ky. — Elliott  V.  Gibson,  10  B.  Mon. 
438. 

La. — Gilmer  v.  Winter,  47  La.  Ann. 
37,  16  S  688;  Buckley  v.  Seymour,  30 
La.  Ann.  1341;  Stewart  v.  Buard,  23 
La.  Ann.  201;  Stephens  v.  Beard.  17 
La.  Ann.  145;  Flower  v.  Downs,  6  La. 
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munity  in  dealings  of  like  character.'^  The  role  is 
the  same  in  equity  as  at  law.'*  The  legal  rate  only 
will  be  awarded,  although  at  the  time  money  might 
easily  have  been  lent  out  at  a  higher  rate,*'  or 
although  on  account  of  the  improper  retention  of 
the  money  due  him  the  creditor  wad  compelled  to 
borrow  money  at  a  rate  exceeding  the  legal  rate,^ 
or  securities  in  which  money  withheld  was  invested 
drew  a  different  rate,''  or  the  money  was  drawing 
a  different  rate  on  deposit."  It  has  been  held  that 
if  money  be  lent  or  advanced  to  take  up  an  obli- 
gation bearing  a  particular  rate  of  interest,  the 
person  making  such  loan  or  advancement,  in  the 
absence  of  contract,  will  be  subrogated  to  the  rights 
of  the  original  creditor,  and  may  recover  the  par- 
ticular rate  provided  for  in  such  obligation,"  al- 
though there  is  weighty  authority  to  the  contrary.*" 
It  hai^  also  been  held  that,  where  an  overpayment  is 
made  by  a  debtor  on  a  contract  bearing  a  conven- 
tional rate  of  interest,  the  debtor  is  entitled  to  re- 
cover such  rate  on  the  amount  of  the  overpayment 
and  not  merely  the  legAl  rate."  Under  equitable 
principles,  a  higher  rate  of  interest  than' the  legal 


rate  is  sometimes  allowed  in  cases  of  breach  of 
trust  or  fraud."  Where  plaintiff's  wrongful  act 
results  in  the  entire  loss  of  a  note,  interest  is  re- 
coverable at  the  contract  rate  in  order  to  afford 
complete  compensation."'  Where,  however,  there  is 
merely  a  delay  in  the  collection  of  the  note,  the  re- 
covery should  be  of  interest  at  the  legal  rate.*^ 

[$  203]  (b)  Coapons  and  Periodical  InsUll- 
ments  of  Interest.  When  interest  at  a  specific  rate 
is  payable  periodically,  or  is  evidenced  by  coupons, 
the  installments  of  interest,  where  interest  is  per- 
mitted to  be  recovered  thereon,  will  bear  interest 
at  the  legal  rate  from  the  date  of  their  maturity, 
in  the  absence  of  special  contract  to  the  contrary,'^ 
even  though  the  original  obligation  bears  a  higher 
rate  of  interest."' 

[$  204]  (c)  What  Law  Ctovema.  According  to 
some  authorities  the  rate  of  interest  is,  in  the  ab- 
sence of  special  circumstances,  controlled  by  the  law 
of  the  forum.*'  Other  authorities  adopt  the  rate 
in  force  in  the  state  or  nation  where  the  contract 
is  made  and  to  be  performed."  Where  there  is  no 
evidence  as  to  such  rate,  the  rate  allowed  by  the  law 


Ann.  538;  Segur  y.  Brown,  3  Mart 
91. 

Mass. — Wentworth  v.  Manhattan 
Market  Co..  218  Mass.  91,  106  NE 
IIS:  West  T.  White,  165  Mass.  258,  43 
NE  103;  Clark  v.  Child,  136  Mass. 
344;  Qranger  v.  Pierce,  112  Mass. 
244. 

Mich. — ^Hodges  v.  Phlnney,  106 
Mich.  537,  64  NW  477;  McBrlde  v. 
Mclntyre,  100  Mich.  302,  58  NW 
994. 

Minn. — Thoreson  v.  Minneapolis 
Harvester  Works,  29  Minn.  341,  13 
NW  156;  Mason  T.  Callender,  2  Minn. 
350,   72  AmD   102. 

Miss. — Weaver  v.  Williams,  7i6 
Miss.  945,  23  S  649;  Berry  v.  Folkes, 
60  Miss.  576;  Thompson  v.  Matthews, 
66  Miss.  368;  Carson  v.  Alexander, 
34  Miss.  528;  Tarpley  v.  Wilson,  S3 
Miss.  467;  Nebbett  v.  Cunningham,  27 
Miss.    292. 

Mo. — ^Tork  V.  Farmers'  Bank,  106 
Mo.  A.  127,  79  8W  968;  Compton.v. 
Johnson,    19   Mo.   A.   88. 

Nebr. — Campbell  v.  Kimball. '  87 
Nebr.  309,  127  NW  142;  Bell  v.  Arndt, 
24  Nebr.  261,  38  NW  750;  Lepin  v. 
Paine,  15  Nebr.  326,  18  NW  79. 

N.  J. — Jersey  City  v.  O'Callaghan, 
41  N.  J.  L.  349 r  Jersey  City  v.  Flynn, 
74  N.  J.  Eki.  104,  70  A  497  [rev  on 
other  grounds  76  N.  J.  Bq.  607,  76  A 
3];  In  re  Doremus,  33  N.  J.  Eq.  234; 
Wilson  V.  Cobb.  31  N.  J.  Eq.   91. 

N.  Y. — Qovin  V.  De  Miranda,  140 
N.  Y.  474,  35  NE  626;  Ferris  v.  Hard, 
135  N.  Y.  3B4,  32  NE  129;  O'Brien  v. 
Young,  95  N.  Y.  428,  47  AmR  64  [aft 
146  U.  S.  162,  13  set  54,  36  L,.  ed. 
925];  Banders  v.  Lake  Shore,  etc.,  R. 
Co.,  94  N.  Y.  641;  Reese  v.  Ruther- 
ford, 90  N.  Y.  644;  Meadvllle  First 
Nat.  Bank  v.  New  York  Fourth  Nat. 
Bank,  89  N.  Y.  412:  Salter  v.  Utlca, 
etc.,  R.  Co.,  86  N.  Y.  401;  Hamilton 
V.  Van  Rensselaer,  43  N.  Y.  244; 
Hewett  V.  Chadwlck,  8  App.  Div.  23, 
40  NYS  144;  Jermaln  v.  Lake  Shore, 
etc.,  R.  Co.,  31  Hun  658;  Macomber  v. 
Dunham.  8  Wend.  550. 

N.  C— Pass  V.  Shine,  113  N.  C.  284, 
18  SE  251. 

Oh. — Colston  V.  Hastings,  11  OhSft 
CP  125,  8  OhNP  154. 

Pa. — Boker's  Est.,  7  Phila.  479. 

Philippine. — Chinese  Chamber  of 
Commerce  v.  Ching,  14  Philippine  222; 
Flan  V.  Tan,  14  Philippine  126. 

S.  C. — ^Ball  V.  GaiUard,  10  S.  C.  L. 
67.   . 

Tex. — Houston,  etc.,  R.  Co.  v.  Jack- 
son, 62  Tex.  209;  Worsham  v.  Vignal, 
5  Tex.  Civ.  A.  471,  24  SW  662;  Rio 
Grande  R.  Co.  v.  Cross,  5  Tex.  Civ. 
A  454,  23  SW  529;  Gulf,  etc..  R.  Co.  v. 
Humphries.  4  Tex.  Civ.  A.  333,  23  SW 


566;  MiUs  v.  Haas,  (Civ.  A.)  27  SW 
263. 

Utah. — Perry  v.  Taylor,  1  Utah  63. 

Wis. — State  v.  Guenther,  87  Wis. 
673,  58  NW  1105;  Wegner  v.  Second 
Ward  Sav.  Bank,  7.6  Wis.  242,  44  NW 
1096. 

Can. — ^People's  Iioan,  etc,  Co.  v. 
Grant,  18  Can.  S.  C.  262;  St,  John  v. 
Rykert,  10  Can.  8.  C.  278» 

But  see  Young  v.  Fluke,.  16  U.  C 
C.  P.  360  (holding,  following  How- 
land  v.  Jennings,  11  U.  C.  C.  P.  272, 
>and  Montgomery  v.  Boucher,  i4  U. 
C.  C.  P.  45,  that  the  agreement  be- 
tween the  parties  fixes  the  rate  of 
interest  recoverable  as  damages,  how- 
ever exorbitant  that  rate  might 
be). 

[a]  Applloatloa  of  nil«M— Instruc- 
tions authorising  interest  need  not 
state  the  rate  thereof  as  it  is  pre- 
sumed the  Jury  will  understand  that 
it  is  to  cqmpute  interest  at  a  lawful 
rate.  Hardwood  Mfg.  Co.  y.  Woo- 
len. 126  Oa.  55,  64  SE  814. 

Ooatraetnal  rate  of  InterMrt  see 
Interest   [22  Cyc  1626]. 

83.  U.  8. — Young  V.  Qodbe,  16 
Wall.  662,  21  L.  ed.  260. 

Ala. — Tate  v.  Innerarity,  1  Stew. 
&  P.    33. 

Cal. — ^Davls  V.  Greely.  1  Cal.  422. 

Minn. — Mason  v.  Callender,  2  Minn. 
360,  72  AmD  102. 

Utah. — Oodbe  v.  Young,  1  Utah  65 
[rev  on  other  grounds  82  U.  S.  562, 
21   L.  ed.  250]. 

Eng. — Swlnlsen  v.  Scawen,  Dick. 
117,  21  Reprint  213,  1  Ves.  99,  27  Re- 
print 916;  Burnell  v.  Brown.  1  Jac. 
&  W.  168.  37  Reprint  339. 

84.  Smith  v.  Johnson,  SO  S'.  D. 
200.   138  NW  18. 

85.  Rochester  v.  Levering,  104 
Ind.   662.  4   NE   203. 

88.  Parker  v.  Nlckerson.  137  Mass. 
487.  Compare  Capen  v.  Crehore,  23 
Pick.  (Mass.)  496  (where  a  reasona- 
ble  rate  was   allowed). 

87.  Place  v.  Dodge.  54  111.  A.  167; 
Thoreson  v.  Minneapolis  Harvester 
Works.  29  Minn.  341.  13  NW  156. 

88.  Wegner  v.  Second  Ward  Sav. 
Bank,  76  Wis.    242,   44  NW   1096. 

89.  Simpson  v.  Gardiner,  97  111. 
237;  Braden  v.  Graves,  85  Ind.  92; 
Stanfleld  v.  Tucker,  4  La.  Ann.  413. 

90.  Memphis,  etc.,  R.  Co.  v.  Dow, 
120  U.  S.  287,  7  set  482.  30  L.  ed. 
695. 

91.  Boon    v.    Miller.    16   Mo.    467. 
98.     Munson   v.   Plummer,    69   Iowa 

136,  12  NW  796;  Rogers  v.  Priest,  74 
Wis.   638,    43    NW   610. 

[a]  "Componzia  intereat  is  some- 
times allowed  to  prevent  a  fiduciary 
who  has  acted  dishonestly  from  ac- 


quiring unjust  profit  or  gain,  and  for 
the  purpose  of  affording  a  Just  aad 
equitable  settlement."  Arnold  v. 
Maxwell,  (Mass.)   119  NE  77S.  777. 

93.  Foster  v.  Bennett,  (Tex.  Civ. 
A.)    152   SW  283. 

94.  Foster  v.  Bennett,  (Tex.  Civ. 
A.)    152    SW   233. 

98.  U.  8. — Cromwell  v.  Sac  Coun- 
ty, 96  U.  S.  51,  24  L.  ed.  681;  Nash  v. 
El  Dorado  County,  24  Fed.  262;  North- 
western Mut.  L.  Ins.  Co.  V.  Perrlll,  IS 
F.  Cas.  No.  10,339. 

Fla. — Jefferson  County  v.  Haw- 
kins, 23  Fla.  223,  2  S  362. 

Oh. — Cook  V.  Courtright,  40  Oh.  St. 
248,  48  AmR  681;  Cramer  v.  Leppen. 
26  Oh.  St.  69.  20  AmR  756. 

Tex.— Angel  v.  Miller,  90  Tex.  505,. 
39  SW  916. 

Utah. — Jensen  v.  LIchtenstein.  45 
Utah    320,    146    P    1036. 

95.  U.  8. — Cromwell  v.  Sac  Coun- 
ty, 96  U.  S.  51,  24  L.  ed.  681;  Nash  v. 
El  Dorado  County,   24  Fed.   262. 

Iowa. — Mann  v.  Cross,  9  Iowa  327. 

Ky. — Graves  v.  Waller,  4  KyL 
462. 

Oh. — Cramer  v.  Lepper,  26  Oh.  St. 
69,  20  AmR  756;  Dunlap  v.  Wiseman. 
2  Disn.'  398. 

Tex. — Angel  v.  Miller,  90  Tex.  606, 
39  SW  916. 

97.  Goddard  v.  Foster,  17  Wall. 
(U.  S.)  123,  21  L.  ed.  589;  Mather  v. 
Stokely.  218  Fed.  764.  134  CCA  442;. 
Fauntleroy  v.  Hannibal,  8  F.  Cas.  No. 
4,692,  5  Dill.  219  [aft  105  U.  S.  408. 
26  L.  ed.  1103];  Kopelke  v.  Kopelke, 
112  Ind.  436,  13  NE  695;  Johnson  v. 
Jones,  62  Ind.  A.  4,  112  NE!  830; 
French  v.  French,  126  Mass.  360; 
Ayer  v.  Tilden.  15  Grey  (Mass.)  184. 
77  AmD  355;  Eaton  v.  Melius,  7  Gray 
(Mass.)  560;  Barringer  v.  King.  5 
Gray  (Mass.)  9;  Von  Hemert  v.' Por- 
ter, 11  Mete.  (Mass.)  210;  Winthrop  v. 
Carleton,  12  Mass.  4;  Grlmshaw  v. 
Bender,  6  Mass.  157;  Finch  v.  Finch, 
45  L.  J.  Ch.  816. 

96.  Wtttkowskl  V.  Harris,  64  Fed. 
712;  Chumasero  v.  Gilbert,  24  111.  293. 
661;  Forsyth  v.  Baxter,  3  111.  9;  Von 
Hemert  t.  Porter,  11  Mete.  (Mass.) 
210;  Winthrop  v.  Carleton,  12  Mass. 
4;  Jones  v.  Belcher,  Qulncy  (Mass.) 
9. 

[a]  ninsteatloa. — ^Where  a  fac- 
tor makes  advances  as  a  loan  to  his 
principal  In  America,  on  goods  to  be 
consigned  the  factor  for  sale  In 
Australia,  the  rate  of  Interest  is  that 
allowed  at  the  place  where  the  loan 
Is  made.  In  the  absence  of  an  express 
provision  that  it  be  repaid  in  Aus- 
tralia with  the  interest  allowed  In 
that  country.  Wittkowskl  \.  Harris.. 
64    Fed.    712. 
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■of  the  fonim  will  be  awarded.**  Where  the  rate 
of  interest  is  recoverable  according  to  the  law  of  a 
foreign  covmtry,  such  law  must  be  established  as  any 
matter  of  fact.' 

[$  205]  (d)  Change  of  Legal  Bate.  In  eases 
where  interest  is  allowed  as  damages,  and  not  by 
reason  of  a  contract,  express  or  implied,  for  its 
payment,  the  interest  for  each  period  must  be  com- 
puted at  the  rate  which  was  legal  during  that  period, 
and  statutes  changing  the  rate  will  operate  pros- 
pectively only.*  If  the  rate  has  been  changed  after 
the  wrong^ful  act  or  injury  complained  of,  but  be- 
fore final  determination,  the  interest  should  be  com- 
puted at  the  former  rate  up  to  the  time  of  the 
change  in  the  law,  and  at  the  latter  rate  for  the 
period  thereafter.' 

[$  206]     (2)    Period  for  WUch  Oomputed— (a) 


Breach  of  Oontract — aa.  la  CtoieraL  Where  in- 
terest is  recoverable  as  damages  for  the  breach  of 
a  contract,  it  should  be  computed  from  the  date 
of  the  breach.*  Where  the  claim  is  unliquidated, 
however,  it  has  been  held  by  some  authorities  that 
interest  should  be  allowed  only  from  the  time  action 
is  brought.* 

[(  207]  bb.  Payment  of  Money— ^(aa)  On  a 
Day  Certain.  Where  there  is  a  contract  to  pay 
money  on  a  day  certain,  whether  such  contract'  is 
express  or  implied,  and  the  money  is  not  paid  when 
due,  interest  is  recoverable  on  the  amount  in  de- 
fault from  the  day  when  it  should  have  been  paid." 

[$  208]  (bb)  On  a  Day  Capable  of  Ascertain- 
ment. Although  the  exact  date  for  the  payment 
of  the  money  is  not  fixed  by  the  contract,  yet  if 
it   can   be   ascertained   vith   reasonable   certainty 


9B.  Wood  v.  Corl,  4  Mete.  (Mass.) 
203;  LiOUKee  v.  Washburn,  16  N.  K. 
134. 

1.  Sloss-Sheffleld  Steel,  etc.,  Co.  ▼. 
Tacony  Iron  Co.,  IgJ  Fed.  .645  [afl 
1S8    Fed.   8»6,   110  CCA  630]. 

a.  Cal. — Cummlngs  v.  Howard,  03 
Cal.  SOS;  Dunne  v.  Mastlck.  60  Cal. 
244:  Atherton  v.  Fowler,  40  Cal.  323; 
Jtandolph  v.  Bayue.  44  Cal.  368; 
Wblte  V.  Lyons,  42  Cal.  279;  Macoleta 
V.   Packard.  14  Cal.  178. 

Conn. — Clement's  App.,  49  Conn. 
S19. 

III. — ^Firemen's  Fund  Ins.  Co.  t. 
Western  RefrlgeratlnK  Co.,  162  III. 
322,    44   NK  746. 

N.  J. — Jersey  City  V.  O'Callachan, 
41  N.  J.  L.  849:  Gllmore  v.  Tuttle,  34 
X.  J.  Bq.  46;  Wilson  v.  Cobb.  81  N. 
J.  Eq.  91. 

N.  T. — Sanders  v.  Lake  Shore,  etc., 
R.  Co..  94  N.  T.  6fl;  Reese  v.  Ruth- 
«rfurd,  90  N.  T.  644;  Meadvllle  First 
Nat.  Bank  v.  New  York  Fourth  Nat. 
Bank.  89  N.  Y.  412:  Hewatt  v.  Chad- 
wlck.  8  App.  DIv.  23.  40  NTS  144;  Er- 
wln  v..  Neverslnk  Steamboat  Co.,  23 
Hun  573  [aff  88  N.  T.  184].  See  also 
O'Brien  v.  Toung,  96  N.  T.  428.  47 
AmR  64  [aff  146  U.  8.  162,  13  SCt 
64.  36  L.  ed.  926]  (applying  rule  to 
JudR'ment).  Compare  Salter  v.  Utl- 
ca.  etc.,  R.  Co.,  86  N.  T.  401  (hold- 
Ingr  a  statutory  award  in  an  action 
for  death  by  a  wrongful  act  con- 
trolled by  the  statute  In  effec't  at  the 
time  of  the  verdict). 

Oil. — Samyn  y.  Phillips,  15  Oh.  St. 
%18. 

Or. — Thompson  y.  Hibbs,  45  Or. 
141,  76  P  778;  Qraham  v.  Merchant, 
43  Or.  294.  72  P  1088;  Stark  v.  Olney, 
3   Or.    88. 

Tex. — Watklns  v.  Junker,  90  Tex. 
£84.  40  8W  11;  Ellis  v.  Barlow,  (Civ. 
A.)  26  SW  908;  Gulf,  etc.,  R.  Co.  v. 
Oray.  (Civ.  A.)  24  SW  921;  Rio 
Orande  R.  Co.  v.  Cross,  5  Tex.  Civ. 
A.  464,  23  SW  629;  Gulf,  etc.,  R.  Co. 
V.  Humphries,  4  Tex.  Civ.  A.  333,  23 
SW^  556. 

Wta. — State  v..  Guenther,  87  Wis. 
«T3.    58   NW  1105. 

Ca]  Tk*  sat*  of  lnt«i«at  esistlaf 
at  tli*  tlai*  aa  aiianlty  was  onated 
should  govern  In  an  action  for  ar- 
rears on  such  annuity,  although  the 
legal  rate  had  been  raised  before  the 
arrears  began  to  accrue.  Thornton 
V.   Fitshugh,  4  Leigh  (31  Va.)   209. 

3.  "White  V.  Lyons,  42  Cal.  279; 
Jersey  City  v.  O'Callaghan,  41  N.  J. 
I,.  349:  Reese  v.  Rutherfurd,  90  N.  T. 
644:  "Worsham  v.  Vignal,  6  Test  Civ. 
A.  471.  24  SW  562;  Gulf,  etc.,  ft.  Co. 
v.  Humphries,  4  Tex.  Civ.  A.  333,  23 
SW  566.  See  Woodward  v.  Wood- 
ward.   28   N.  J.  Eq.  119. 

4.  Ala. — ^Whitworth  v.  Hart,  22 
Ala.    343.  _ 

Conn. — ^Ben)hard  v.  Rochester  Ger- 
man Ins.  C>>.,  79  C!onn.  388,  66  A  134, 
8  AnnCas  298; -Wells  v.  Abernethy,  6 
Conn.    222. 

Del. — Waples  v.  Waples.  1  Del.  392. 

D.  C. — District  of  Columbia  v.  Met- 
ropolitan R.  Co.,  8  App.  322. 

Fla. — Qrlfflng  Bros.  Co.  v.  Winfleld, 


S3   Fla.    689,   48  S  687. 

Ga. — Thomson  v.  Ocmulgee  Bldg., 
etc.,  Assoc.,  66  Ga.   360. 

111.— Dobbins  v.  Higgins.  78  ni. 
440;  lUsley  v.  Peerless  Motor  Can 
Co.,  195   111.  A.   572. 

Ind. — Chicago,  etc,  R.  Co.  v.  Mo- 
Ewen,   (A.)   71  NE  926. 

Iowa. — Dubuque  Lumber  Co.  v. 
Kimball,  111  Iowa  48,  82  NW  468; 
Mote  V.  Chicago,  etc.,  R.  Co.,  27  Iowa 
22,    1    AmR   212. 

Kan. — Hampe  v.  Sage,  87  Kan.  536, 
126  P  53.     ' 

Ky. — Meagher  v.  Puckett,  42  SW 
787,  44  SW  389,  19  KyL  879;  Royal  v. 
Miller,  3  Dana  65. 

La. — Reld,  v.  Duncan,  1  La.  Ann. 
266;  Marr  v.  Hyde,  8  Rob.  18;  Brown- 
son  V.  Fenwlck,  19  La.  431.  See  Kee- 
nan  v.  Whitehead,  15  La.  Ann.  381 
(holding  that  Judgment  should  be 
construed  as  awarding  interest  from 
the  date  when  the  suit  was  begun). 

Me. — McKenney  v.  Haines,  63  Me. 
74. 

Mass. — Spring  v.  Haskell,  4  Allen 
112;  Dodge  v.  Perkins,  9  Pick.  868; 
Weeks  v.  Hasty,  13  Mass.  218. 

Mich. — Fredenburg  v.  Turner,  87 
Mich.  402;  Beardslee  v.  Horton.  3 
Mich.   660. 

Minn. — Grand  Forks  Lumber  Co.  v. 
McClure  Logging  Co.,  103  Minn.  471, 
116  NW  406;  Brackett  v.  Ekigerton,  14 
Minn.   174.   100  AmD  211. 

Miss. — BIckell  v.  Colton,  41  Miss. 
368. 

Nebr. — Omaha  Carpet  Co.  v.  Clapp, 
2  Nebr.  (Unoff.)  406,  89  NW  246. 

N.  H. — ^Plnkerton  v.  Manchester, 
etc.,  R.  Co.,  42  N.  H.  424;  Busxell  v. 
Snell,  25  N.  H.  474.  See  also  Ashue- 
lot  R.  Co.  V.  Elliot,  57  N.  H.  897 
(holding  that  interest,  after  the  ma- 
turity of  a  contract,  when  awarded 
by  way  of  damages,  should  be  com- 
puted In  the  usual  manner,  and  not 
at  intervals  provided  for  in  the  con- 
tract).      \ 

N.  T. — Adams  y.  Ft  Plain  Banli,  36 
N.   T.   266. 

Tex. — Roberts  v.  pmith,  64  Tex.  94, 
58  AmR  744;  Houston,  etc.,  R.  Co. 
V.  Jackson,  62  Tex.  209;  Oilvlt  v.  Mc- 
Fadden,  13  Tex.  324;  Grayson  v.  Mar- 
shall. (Civ.  A.)  145  SW  1034,  1037 
[clt  Cyc];  Arlington  First  Nat.  Bank 
v.  Lynch,  6  Tex.  Civ.  A.  660,  26  SW 
1042. 

Va. — ^Merryman  v.  Criddle,  4  Munf. 
(18  Va.)  542. 

Eng. — Marsh  v.  Jones,  40  Ch.  D. 
663.  I 

[a]  XUnatzatioli. — ^Where  the  hold- 
er of  corporate  stock  lent  it,  to  be 
returned  in  kind  in  four  equal  in- 
stallments, and  Interest  to  be  paid  on 
the  dividends  received,  and  the  bor- 
rower failed  to  return  the  stock  or 
its  equivalent,  but  paid  to  the  lend- 
er the  dividends  received  thereon,  the 
lender  was  entitled  to  interest  on  the 
value  of  the  stock  only  from  the 
time  that  the  borrower  ceased  to  pay 
over  the  dividends.  Bnders  v.  Board 
of  Public  Works,  1  Gratt.  (42  Va.) 
364. 

[b]  WbMW  pact  payatsat  haa  baea 


autde,  the  Interest  should  be  calcu- 
lated on  the  whole  demand  up  to  the 
time  of  the  first  payment,  and  then 
after  deducting  the  payment  from 
the  amount  of  the  principal  the  in- 
terest should  be  calculated  on  the 
residue  up  to  the  rendition  of  the 
verdict.  Guthrie  v.  Wlckliffe,  l  A.  K 
Marsh.  (Ky.)  584. 

S.  Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692,  76  P  664:  Cllnea 
y.  Frlsbee,  6  Rob.  (La.)  192;  Brady  v. 
Oliver,  125  Tenn.  695,  147  SW  1186. 
41  LRANS  60,  AnnCasl913C  376;  Al- 
len V.  Murray,  87  Wis.  41,  67  NW  979; 
Hewitt  V.  John  Week  Lumber  Co.,  77 
Wis.   548,  46  NW  822. 

[a]  Wlisre  the  tort  Is  walvsA  in  a 
case  of  conversion  of  property,  and 
plaintiff  sues  in  assumpsit  for  moaey 
had  and  received.  Interest  will  be  al- 
lowed only  from  the  commencement 
of  the  action.  Dougherty  v.  Chap- 
man, 29  Mo.  A.  233. 

e.  U.  S. — Armstrong  v.  American 
Exch.  Nat.  Bank.  133  U.  S.  433,  10 
SCt  450,  38  L.  ed.  747;  Potter  v.  Gard- 
ner, 5  Pet.  718,  8  L.  ed.  286;  Northern 
Fac.  R.  Co.  V.  GosB,  203  Fed.  904,  122 
CCA  .198;  Mllburn  v.  Thirty-Five 
Thousand  Boxes  of  Oranges  and  Lem- 
ons, 67  Fed.  236,  6  CCA  317;  Bain  y. 
Peters,  44  Fed.  307. 

Ala.— Cheek  v.  Waldru,  26  Ala  162; 
Moore  v.   Fatten,    2   Port.   461. 

Ark. — Joyner  v.  Turner,  19  Ark. 
690;  Wilson  v.  Anthony,  19  Ark.  16. 

Cal. — Knowles  v.  Baldwin,  125  C^l. 
224,  57  P  988;  Jones  v.  Gardner,  57 
Cal.   641;    Mix  v.   Miller,    57   Cal.   866. 

D.  C. — Burke  v.  Claughton.  12  App. 
182 

(3a.— Van  Winkle  v.  Wtlkins,  81  Ga. 
93,  7  SE  644,  12  AmSR  290;  Roberts 
V.  Prior,  20  Ga.  661. 

Hawaii. — Walalua  Agricultural  Co., 
Ldt.  V.  Oahu  R.,  etc.,  <^., '  Ltd.,  19 
Hawaii  446. 

Ill— Whlttaker  v.  CrOw,  132  111.  627, 
24  NE  67  [aff  32  111.  A.  29];  Ditch 
V.  Vollhardt,  82  111.  134;  Dobbins  v. 
Higgins,  78  111.  440;  Lloyd  v.  Camp- 
bell, 186  111.  A.  666:  Smolikowski  v. 
Lalbe,   170  111.  A.   181. 

Kan. — Sturges  v.  Green,  27  Kan. 
235. 

Ky. — Richardson  v.  Flournoy,  7  J. 
J.  Marsh.   155. 

La. — Burton  v.  Chaney,  3  lia.  Ann. 
338. 

Me. — Maine  Cent  Inst  v.  Haskell. 
73  Me.  140;  Gay  v.  Gardiner,  54  Me. 
477. 

Md.— Lee  v.  Pindle,  12  Gill  &  J. 
288 

Mass. — Foots  y.  Blanchard,  6  Allen 
221,  83  AmD  624;  Dodge  v.  Perkins, 
9  Pick.   868.  I 

Mich. — Manistee  Nav.  Co.  v.  Filer. 
185  Mich.  302,  807,  151  NW  1026,  1027 
[cit  Cyc]. 

Mo. — -Pounds  V.  Cobum,  210  Mo. 
115,  107  SW  1080. 

Nebr. — Murphy  v.  Omaha,  33  Nebr. 
402,   50  NW   265. 

N.  J. — Ruckman  v.  Bergholz,  38  N. 
J.  L.  531  [aff  23  L.  ed.  1008];  Van 
Oleaen  v.  Van  Houten,  5  N.  J.  L. 
822;  North  Hudson  R.  Co.  v.  Booraem. 
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from  the  tenns  of  the  contract,  interest  will  be  al- 
lowed from  the  date  so  ascertained.' 

[$  209]  (cc)  Payment  by  Note.  Where  a 
debtor  agrees  with  his  creditor  to  pay  his  debt 
by  giving  a  note  therefor,  payable  on  a  day  cer- 
tain, and  fails  to  deliver  snch  note,  interest  wiU 
be  allowed  upon  the  debt  from  the  date  such  note 
would  have  fallen  due.' 

[i  210]  (dd)  Payment  on  Happening  of  Event 
or  Condition.  Where  a  contract  provides  for  the 
payment  of  money  upon  the  happening  of  an  event, 
or  upon  a  certain  condition,  interest  is  to  be  com- 
puted only  from  the  happening  of  such  event,  or 
the  compliance  with  such  condition.*  Thjs  rule  ap- 
plies where  money  is  payable  at  the  death  of  a 


person,^"  at  pie  final  settlement  of  a  decadent's  es- 
tate,'^ the  completion  of  certain  work/^  or  the  de- 
livery of  certain  articles.^' 

[Mil]  (ee)  Contract  Silent  aa  to  Time.  It  has 
been  held  frequently  that  where  a  contract  for  the 
payment  of  money  fixes  no  time  when  it  shall  be 
paid,  the  amount  is  payable  inmiediately  and  in- 
terest runs  frojn  the  date  of  the  contract."  Ac- 
cording to  some  authorities,  however,  in  the  case 
of  such  a  contract,  a  demand  is  regarded  as  neces- 
sary to  a  default,"  and  interest  runs  only  from  the 
date  of  demand.^* 

[i  212]  (ff)  Goods  Sold  and  Delivered.  As  a 
general  rule,  when  goods  are  sold  and  delivered 
without  special  agreement  as  to  the  time  of  pay- 


28   N.   J.  Eq.   B93. 

N.  T. — Qould  V.  Oneonta,  71  N.  T. 
298;  Hamilton  v.  Van  Rensselaler,  43 
N.  Y.  244;  Adama  v.  Ft.  Plain  Bank. 
36  N.  T.  255;  QlUet  v.  Van  Rensse- 
laer, IS  N.  T.  397;  Stacy  v.  Graham, 
14  N.  Y.  492;  Weber  v.  Heam,  49  App. 
Div.  213,  63  NYS  41;  Kelley  v.  Phe- 
nlx  Nat.  Bank,  17  App.  Div.  496,  45 
NYS  B33;  Carpenter  v.  Brand,  40 
N.  Y.  Super.  651;  Howard  v.  Farley, 
26  N.  Y.  Super.  308,  19  AbbPr  126; 
Stuart  V.  Binsse,  23  N.  Y.  Super.  436; 
Ha-vcnder  v.  Brodbeck,  88  Misc.  30, 
160  NYS  162;  Sans  v.  New  York,  81 
Misc.  669,  64  NYS  681;  Still  V.  Hall, 
20  Wend.  61;  Williams  v.  Sherman,  7 
Wend.  109.     _ 

N.  C. — McKlnlay  v.  Blackledge,  3 
N    C.   28. 

Oki. — Shawnee  v.  Preaufl,  36  Okl. 
280,  128  P  255. 

Pa. — Foster  v.  Harris,  10  Pa.  467; 
Wilson  V.  County,  1  Del.  Co.  422;  No- 
blit  v.  Brltsga,  8  Phlla.   276. 

S.  C— Suber  v.  Richards,  61  S.  C. 
393,  39  SB  640;  Kennedy  v.  Barnwell, 
41  S.  C.  L..  124;  Simpson  v.  McMiUion, 
10  S.  C.  L.  192. 

Tenn. — Thompson  v.  French,  10 
Yerg.   462. 

.  Tex. — Galveston,  etc.,  R.  Co.  v. 
Henry,  65  Tex.  686;  Robert^  v..  Smith, 
64  Tex.  94.  53  AmR  744;  Ball  v.  Bel- 
den,  59  ■  Tex.  Civ.  A.  29,  126  SW 
20. 

Vt. — ^Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co., .34  Vt.  1;  Dickenson 
T.  Gould.   2  Tyler  32. 

Va. — Buchanan  v.  Leerlght,  1  Hen. 
*  M.  (10  Va.)  211. 

Eng. — Upton  v.  Ferrers,  >B  Ves.  Jr. 
801.   31   Reprint   866. 

Ont. — Toronto  v.  Toronto  R.  Co.,  7 
Ont.  L.  78,  3  OntWR  204  [app  dism 
[1906]  A.  C.  117];  Macdonald  v.  Mc- 
Donald,  11  Ont.   187. 

[a]  AvsiUomHanm  of  rule. — (1)  On 
a  note  payable  one  day  after  date,  in- 
terest has  been  allowed  from  such 
date,  although  there  was  an  indorse- 
ment on  the  note  that  It  should  be 
paid  after  the  maker's  death.  Pow- 
ell V.  Guy.  20  N.  C.  55;  Carter  v. 
King,  45  S.  C.  L,.  125.  (2)  It  was  er- 
ror to  allow  interest  on  the  agreed 
amount  of  an  attorney's  contingent 
fee  from  the  date  of  the  agreement, 
.  it  being  apparent  that  payment  was 
not  to  be  made  until  the  recovery  by 
the  attorney.  Chester  v.  Jumel,  2 
Silv.  Sup.  159,  5  NYS  809  [rev  on 
other  grounds  125  N.  T.  237,  26  NB 
297].  (3)  In  an  action  on  a  note  not 
protested. at  maturity,  where  defend- 
ants have  not  been  put  in  default  be- 
fore suit,  and  there  is  no  evidence  cf 
any  promise  to  pay  interest,  it  will 
be  allowed  only  from  judicial  demand. 
Pawling  V.  Howren,  1  Rob.  (La.)  229; 
McGulrc  V.  Mead,  9  La.  311.  (4) 
Where  a  person  gives  a  receipt  for 
notes  which  he  is  to  deliver  to  an- 
other, he  is  liable  for  interest  upon 
their  true  value.  If  detained  beyond 
the  time  for  their  delivery.  Stark  v. 
Price,  6  Dana  (Ky.)  140.  (5)  In  an 
action  for  the  contract  price  of  build- 
ing a  party  wall,  to  be  accepted  on  a 
certiflcate  of  the  architect,  in  which 


it  was  shown  that  the  certiflcate  did 
not  state  the  true  facta  and  that 
there  was  not  a  substantial  perform- 
ance until  after  the  commencement  of 
the  action,  interest  on  the  amount 
of  recovery  can  be  allowed  only  from 
the  time  of  substantial  performance. 
Stude  V.  Koehler.  (Tex.  Civ.  A.)  138 
SW    193. 

7.  Ruckman  v.  Bergholz,  37  N.  J. 
L.  437:  Bradley  v.  McDonald,  218 
N.  Y.  351,  113  NB  340;  Lackawanna 
Mills  y.  Weil.  162  N.  Y.  642,  67  NB 
1114  [aff  21  App.  Div.  492,  47  NYS 
BBS];  Howard  v.  Johnston.  82  N.  Y. 
271;  Craig  v.  Dumars.  7  Tex.  Civ.  A. 
28.  26  SW  743. 

[a]  niaatrmUaii. — Interest  on  a 
broker's  claim  for  commissions  be- 
gins from  the  time  when  the  contract 
between  the  seller  and  the  purchas- 
er procured  by  the  agent  was  made. 
Ruckman  v.  Bergholz,  37  N.  J.'  L. 
«7. 

8.  111. — Clark  ▼.  Dutton.  69  111.  621. 
Md. — Chase   ▼.   Manhardt,   1    Bland 
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N.  Y.— Patteson  v.  Whitlock.  14 
Daly  497.  1  NYS  2;  Luts  v.  Ey,  3 
E.  D.  Smith  621.  3  AbbPr  475.  But 
see  Stuart  v.  Blnsse.  23  N.  Y.  Super. 
436  (where  Interest  was  allowed  from 
the  date  when  the  notes  should  have 
been  delivered). 

N.  C— McKay  v.  Melvln,  36  N.  C. 
73. 

Eng. — Rhoades  v.  Selsey.  2  Beav. 
369.  17  EngCh  359,  48  Reprint  1220; 
Boyce  v.  Warburton,  2  Campb.  480; 
Porter  v.  Palsgrave,  2  Campb.  472; 
Becher  v.  Jones,  2  Campb.  428  note; 
Marshall  v.  Poole,  13  East  9$,  104 
Reprint  304:  Davis  v.  Smyth,  8  M. 
&  W.  399.  151  Reprint  1094;  Farr  v. 
Ward.  3  M.  &  W.  25.  150  Reprint  1041; 
Slack  V.  Lowell,  3  Taunt.  167,  128  Re- 
print 63. 

See  Steele  v.  Moxley.  9  Dana  (Ky.) 
137  (holding  that  a  decree  awarding 
Interest  against  personal  representa- 
tives from  the  date  of  a  sale  was 
erroneous  where  the  price  had  been 
paid  by  note). 

S.  Ala. — Folmar  v.  Carlisle.  117 
Ala.  449.  23  S  551. 

Cal. — Rogers  v.  Manhattan  L.  Ins. 
Co..  138  Cal.  286.  71  P  348;  Link  v. 
Jarvis.  5  Cal.  Unrep.  Cas.  750.  33  P 
206;  Marx  v.  Raley,  6  C^al.  A.  479,  92 
P  519. 

111.— Loose  V.  Wood,  17  111.  A.  26. 

Ind. — Welrlck  v.  Hoover,  8  Blackf. 
379. 

Ky. — ^Whitehead  v.  Brothers  Lodge 
No.  132  I.  O.  O.  F..  71  aw  9SS.  24 
KyL  1633;  Wilhlte  v.  Roberts,  4  Dana 
172;  Hodges  v.  Holeman.  2  Dana  396. 

La. — Begue  v.  Hubert,  108  La.  119, 
32  S   333 

Mass.-^Lewin  v.  Folsom,  171  Mass. 
188,  50  NB  523. 

Mo. — Morrow  v.  Pike  County,  189 
Mo.  610.  88  SW  99.  See  Gragg  v. 
Northwestern  Nat.  Ins.  Co.,  140  Mo. 
A.  685,  126  SW  766  (where  the  rule 
was  not  applied  because  on  the  facts 
payment  was  not  contingent). 

N.  Y. — Howard  V.  Johnston.  82 
N.  Y.  271;  Palmer  v.  North,  35  Barb. 
282. 


Pa.— Booth  V.  Pittsburgh,  164  Pa. 
482.  26  A  803;  Beetim  V.  Buchanan. 
4  Watts  69. 

Tex. — Hutchlns  v.  Wade,  20  Tex.  7, 

W.  Va. — Bennett  v.  Federal  Coal, 
etc.,  Co.,  70  W.  Va.  466.  74  SB  41S. 
419,  40  LRANS  688,  AnnCa8l913E  S7S 
[cit    Cypl. 

Can. — Peters  v.  Quebec  Harbour 
Comra.,  19  Can.  S.  C.  686. 

But  see  Washband  v.  Washband,  24 
Conn.  500  (where  such  a  contract 
containing  a  provision  for  annual  in- 
terest was  held  to  carry  interest  from 
its  date). 

[a]  niuatsatloa.— A  contract  In 
the  following  form:  "Due  John  Hoo- 
ver 717  dollars  and  68  cents,  to  be 
paid  as  soon  as  it  can  be  collected  by 
bringing  suits  on  the  notes  and  ac- 
counts that  were  taken  for  flour  and 
provisions."  drew  Interest  not  from 
the  time  such  claims  were  collected 
but  from  the  time  they  might  have 
been  collected.  Welrlck  v.  Hoover, 
8  Blackf.  (Ind.^  379. 
-  10.  Ga. — McCook  v.  Harp.  81  Ga. 
229,  7  SB  174. 

Ky. — Carr  v.  Robinson,  8  Bush 
269. 

Md. — Robertson  v.  Mowell.  66  Md. 
530.  8  A  273. 

Pa. — Troubat  v.  Hunter,  6  Rawle 
257. 

Vt. — Sumner  v.  Beebe,  37  Vt.  562. 

Bng. — In  re  Horner,  [1896]  2  Ch. 
188;  Knapp  v.  Bumaby,  SO  L.  J.  Ch- 
844. 

[a]  ninatnitlnii.  A  person  enti- 
tled to.  money  In  remainder  after  a 
life  estate  is  entitled  to  interest 
thereon  from  the  death  of  the  Ute 
tenant.  McCook  v.  Harp,  81  Oa.  229. 
7  SB  174. 

11.  Kinard  v.  Glenn,  29  S.  C.  590,  f> 
SB  203. 

13.  Bassett  v.  Sanborn,  9  C^isb 
(Mass^  68  (thirty  days  from  the 
completion  of  the  work). 

13.  Ryland  v.  Heney.  180  Cal.  42«. 
62  P  616  (one  year  from  the  date  of 
average  delivery  of  grapes). 

14.  U.  S.— White  V.  Van  Horn.  15S 
U.  S.  3,  16  set  1027,  40  L.  ed.  55. 

Cal. — Lambert  v.  Schmali,  118  C^l 
33,  60  P  13;  Haines  v.  Stllwell,  5  Cal 
Unrep.    Cas.    27,    4tf    P    332. 

Ky. — Francis  v.  Castleman,  4  Bibb 
282 

Minn. — Horn  v.  Hansen.  66  Minn. 
43,  57  NW  316.  22  LRA  «17. 

N.  Y. — Chester  v.  Jumel,  125  N.  T. 
237.  26  NB  297;  Purdy  v.  Philips.  S 
N.  Y.  Super.  369  [aff  11  N.  Y.  406]: 
Gaylord  v.  Van-  Loan,  16  Wend. 
308. 

N.  C. — Freeland  v.  Bdwards,  3  N- 
C.  49,  2  AmD  620. 

Tenn. — Collier  v.  Gray,  1  Overt. 
110. 

Va— McVeigh.  V.  Howard,  87  V». 
699.  13  SE  31. 

Wis. — Hushbrook  v.  Wilder,  1  Plnn. 
643. 

Bng. — Farquhar  v  Morris,  7  T.  K. 
124.    101    Reprint    889. 

15.  Tfane   of  dsfMUt   see   supra  f 

16.  Dame  v.  Wood,  76  N.  H.  38,  lO 
A   1081. 


For  later  cases,  davelopmsBts  and  oIumv**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


f §  212-214] 


DAMAGES 


[17  C.  J.]     921 


ment  therefor,  the  purchase  price  is  due  upon  de- 
livery of  the  goods,  and  interest  thereon  is  recov- 
erable from  that  date,^'  although  it  has  been  held 
£faat  in  such  case  interest  runs  from  the  time  of  a 
-demand  for  payment.'"  Of  course,  if  there  is  a 
special  contract  that  the  goods  shall  be  paid  for  at 
a  particular  time,  interest  b  payable  only  from  such 
time.''  It  has  been  held  that,  where  goods  are 
sold  for  cash,  interest  is  recoverable  from  the  date 
of  the  sale,^°  but  other  cases  hold  that,  even  on 
sale  for  cash,  interest  should  be  allowed  only  from 
the  time  of  the  actual  delivery  of  the  gfoods.'* 
Where  the  buyer  refuses  to  accept  delivery,  in- 
terest may  be  allowed  from  the  time  the  seller  is 
in  readiness  to  deliver.** 

[§  213]  (gg)  Loans  and  Advance^.  Where  one 
person  lends  money  to  or  pays  money  at  the  re- 
quest and  to  the  use  .of  another,  interest  is  to  be 
allowed  on  the  sum  lient  or  advanced  from  the  date 
of  the  transaction  in  the  absence  of  any  agreement 


to  the  contrary.** 

{$  214]  (Ui)  Accounts.  Interest  is  generally 
allowed  upon  the  balance  due  upon  an  account  from 
the  date  of  the  liquidation  of  such  account  and 
the  acknowledgment  of  such  balance,*^  or  from  the 
date  of  the  demand  for  payment  of  such  balance, 
the  demand  operating  as  a  liquidation  so  as  to 
start  the  running  of  interest.*'  The  presentatibn  of 
an  account  showing  a  balance  due,  when  no  objec- 
tion is  made  by  the  debtor,  has  been  held  a  suffi- 
cient demand  and  liquidation  to  start  the  running 
of  interest.*"  Of  course,  if  the  parties  have  ex- 
pressly fixed  upon  a  term  of  credit,  interest  will  be 
allowed  on  such  balance  only  from  the  date  of  the 
expiration  of  the  credit.*^  So  also,  where  a  term 
of  credit  is  fixed  by  usage  or  custom  of  dealing,  or 
by  statute,  interest  will  be  computed  from  the  ex- 
piration of  such  credit,*"  and  it  has  even  been  held 
that  interest  is  to  be  computed  from  the  expiration 
of  a  reasonable  term  of  credit.**    In  some  cases  it 


17.  IT.  8.— Atlantic  Phosphate  Co. 
▼.  Grafflin.  114  U.  S.  492,  6  SCt  967, 
29  L..  ed.  221;  Yellow  Poplar  Lumber 
Co.  V.  Daniel,  109  Fed.  S9.  48  CCA 
204. 

Ala. — Shields  T.  Henry,  31  Ala.  S3; 
Vfarlag  v.  Henry,  SO  Ala.  721. 

Ark. — Roberts  v.  WUcozson.  36 
Ark.    356. 

111. — ^New  Boston  Presb.  Church  v. 
Emerson,  86  111.  269. 

Iowa. — Gnslow  v.  Ennis,  155  Iowa 
266.    135  NW  1105. 

Kan. — ^Wyandotte,  etc..  Gas  Co.  v. 
Schliefer,   22  Kan.  468. 

isr.  Y. — Peetsch  v.  Qulnn.  7  Misc. 
6.   27  NYS  323. 

Wis. — Case  Plow  Works  v.  Nlles, 
etc..  Co..  107  Wis.  9,  82  NW  568. 

18.  Mcllvalne  v.  Wllklns,  12  N. 
H.  474;  Houghton  v.  Hasan,  Brayt. 
(Vt.)  183.  See  Beers  v.  Reynolds,  11 
N.  Y.  97  (holding  interest  to  run 
from  demand  where  no  precise  time 
of  credit  is  given). 

X».  Ala. — Shields  v.  Henry,  31  Ala. 
53:  'Waring  v.  Henry,  30  Ala.  721. 

Ark. — Roberts  v.  Wllcoxson,  36 
Ark.    355. 

Fla. — Milton  V.  Blackshear,  8  Fla. 
161. 

Iowa. — Bradley  v.  Palen,  78  Iowa 
126,    42  NW  623. 

Ky. — ^Henderson  Cotton  Mfg.  Co.  v. 
Lrf>wen  Mach.  Shops,  86  Ky.  668.  7 
SVr  142,  9  KyL  831. 

Mass. — Foote  v.  Blanchard,  6  Allen 
221.    83   AmD    624. 

N.  H. — National  Lancers  v.  Lover- 
lug,   80  N.  H.  611. 

S.  C. — Klnard  v.  Glenn,  29  S.  C.  690, 
8  SK  203. 

Tex. — Howard  v.  .  Emerson,  (Civ. 
A.)   65  8W  382. 

Vt. — Porter  v.  Munger,  22  Vt.  191; 
Raymond    v.    Isham,    8    Vt.    258. 

Kng. — Mountford  v.  Willes,  2  B. 
&  P.  337.  126  Reprint  1314. 

N.  S. — Bannerman  v.  PuUerton,  6 
N.    S.   200. 

ao.  Sturges  V.  Green,  27  Kan.  235; 
Schuwlrth  v.  Thutnma,  (Tex.  Civ.  A.) 
66     SW    691. 

[a]  AppllcAtlOB  of  ml*. — A  cash 
sale  of  property  bears  Interest  from 
date,  although  the  day  of  payment 
is  postponed  until  a  particular  e.vent 
transpires.  Parke  v.  Foster,  26  Qa. 
465.  71  AmD  221. 

SI.  Maltman  v.  Williamson,  69  111. 
423:  Smith  v.  Shaffer,  60  Md.  132; 
Foote  V.  Blanchard,  6  Allen  (Mass.) 
221.  83  AmD  624. 

SS.  Lackawanna  Mills  v.  .Well,  21 
App.  DIv,  492,  47  NYS  585  taff  162 
N.   Y.  642  mem,  57  NB  1114  mem]. 

33.  U.  S. — Goodwin  v.  Fox,  129 
U.   S.  601,  9  SCt  S67,  32  L.  ed.  805. 

Iowa. — ^Warren  v.  Ewing,  34  Iowa 
168. 

Mass. — GIbbs  v.  Bryant,  1  Pick.118. 

N.  Y. — GiUet  V.  Van  Rensselaer,  15 
N.  Y.  397;  Woers  v.  Schumacher.  37 
App.  Dlv.  374,  56  NYS  8  [aft  161  N.  Y. 


580,  66  NB  721;  Trotter  v.  Grant,  2 
Wend.  413;  Reid  v.  Rensselaer  Glass 
Factory,  3  Cow.  393  [aft  5  Cow.  5871; 
Peo.  v.  Gasherle,  9  Johns.  71,  6  AmD 
263;  Pease  v.  Barper,  3  Cal.  266;  Llo- 
tard  V.  Graves,   3  Cal.   226. 

Pa. — Sims  V.  Willing,  8  Berg.  &  B. 
103. 

Tex. — Grimes  v.  Hagood,  19  Tex. 
24i  -^ 

Ont. — ^Edmonds  v.  Hamilton  Provi- 
dent, etc.,  Soc,  18  Ont.  A.  347. 

34.  tJ.  S. — Cooper  v.  Coates,  21 
Wall.  105,  22  L.  ed.  481;  Young  v. 
Oodbe,  15  Wall.  662,  21  L.  ed.  250. 

Conn. — McKeon  v.  Byington,  70 
Conn.  429,  39  A  853. 

111.— Haight  V.  McVeagh.  69  111. 
624. 

Ind. — Johnson  v.  Jones,  62  Ind.  A. 
4,  112  NB  830. 

Mass. — Lovejoy  v.  Bailey,  .214  Mass. 
134.  101  NE  63. 

Nev. — Skinker  v.  Clute,  9  Nev.  342. 

N.  Y. — Wood  V.  Belden,  59  Barb. 
549;  Salter  v.  Parkhurst,  2  Daly  240. 

S.  C. — Dickinson  v.  Legare,  1  S.  C. 
Ea.   637. 

Wis.— In  re  Hemphill,  157  Wis.  331, 
339,   147   NW   1089    [clt  Cyc]. 

Ont. — Sinclair  v.  Chisholm,  6  Ont. 
Pr.  270. 

Newfoundl. — Cooney  v.  Winter,  1 
Newfoundl.  27. 

But  see  Challe  v.  York,  6  Esp.  45 
(holding  that,  in  an  action  for  goods 
sold  and  delivered,  a  mere  settlement 
as  to  the  balance  of  account  did  not 
entitle  the  party  to  Interest  from 
that  time,  unless  a  time  was  fixed 
for  the  payment  of  the  money). 

[a]  la  Oreron,  under  the  statute. 
In  order  that  interest  may  run  from 
the  day  that  the  balance  is  ascer- 
tained, adjustment  must  have  been 
of  a  matured  account.  Hammer  v. 
Campbell  Automatic  Burner  Co.,  74 
Or.  126.  144  P  396. 

86.  Colo. — Patten  v.  American  Nat. 
Bank.  15  C^}lo.  A.  479,  63  P  424,  53 
LRA  698.  ' 

Conn. — (31ark  v.  Clark,  46  Conn.  586. 

111.— Myers  v.  Walker*  24  111.  133. 

Mass. — Stimpson  v.  Green,  13  Allen 
326. 

Mo. — ^Dempsey  v.  Schawacker,  140 
Mo.  680,  38  SW  954,  41  SW  1100; 
Wolfl  V.  Matthews.  .98  Mo.  246.  11  SW 
563;  Phillips  V.  Laclede  County,  76 
Mo.  68;  Thompson  v.  School  Dial.  No. 
4,  71  Mo.  495;  Southgate  v.  Atlantic, 
etc.,  R.  Co.,  61  Mo.  89;  Jones- 
boro,  etc.,  R.  Co.  v.  United  Iroh  Wks. 
Co..  117  Mo.  A.  153.  94  SW  726;  Hen- 
derson v.  Davis,  74  Mo.  A.  1;  New- 
man V.  Newman,  29  Mo.  A.  649. 

Mont. — HefTerlln  v.  Karlman.  29 
Mont.  139.  74  P  201;  Knati  v.  Wise, 
16  Mont.  655,  41  P  710. 

N.  H. — Llvermore  v.  Rand,  26  N. 
H.  85. 

N.  Y.— Robblns  v.  Carll,  93  N.  Y. 
'656;  Mygatt  v.  Wilcox.  45  N.  T.  306, 
6  AmR  90  [aff  1  Lans.  65];  Rexford  V. 


Comstock,  3  NYS  876;  Ka.no  y.  Smith, 
12  Johns.  156. 

Pa. — Gray  v.  Van  Amringe.  2  Watts 
&  a.  128. 

Wis. — RemlnctDa'  v.  Eastern  R.  <3o., 
109  Wis.  154,  84  NW  898.  85  NW  321. 

ae.  U.  S. — Cooper  v.  Coates,  21 
Wall.  106.  22  U  ed.  481;  Balnbrfdge  v. 
Wllcocka,  2  F.  Cas.  No.  755,  Baldw. 
536.  Compare  U.  S.  v.  Fitzslmmons, 
60  Fed.  381  (holding  interest  allow- 
able from  the  time  of  a  statement  of 
account  against  an  offlcer). 

Ga.— Field  v.  Reid.  21  Ga.  314. 

Iowa. — David  v.  Conard,  1  Greene 
386. 

La. — Vance  v.  Shreveport  First  Nat. 
Bank,  51  La.  Ann.  89,  24  S  607;  Con- 
rad V.  Burbank,  24  La.  Ann.  17;  Shaw 
v.  Oakey,  3  Rob.  361;  Wakeman  v. 
Marquand.    6    Mart.    N.    S.    265. 

N.  Y. — Beers  v.  Reynolds,  11  N.  Y. 
97  [aff  12  Barb.  288];  Patterson  v. 
Choate,  7  Wend.  441. 

27.  Ala. — Moore  v.  Patton,  2)  Port. 
451.  ' 

Ark. — Rogers  v.  Yarnell,  61  Ark. 
198,  10  SW  622. 

Colo. — Basslck  Gold  Mine  Co.  v. 
Beardsley.  49  Colo.  275.  112  P  770, 
33    LRANS    852. 

Del.^Bate  v.  Burr,   4  Del.  130. 

III. — Heegaard  v.  Hess,  86  111.  A. 
544   [aff  58  NE  371]. 

Kan. — Wyandotte,  etc..  Gas  Co.  v. 
Schliefer,  22  Kan.  468. 

Md. — United  Siir«iy  Co.  v.  Munich 
Re-Ins.  Co.,  121  Md.  479,  88  A  271. 

N.  Y. — Wood  V.  Hickok,  2  Wend. 
601. 

Pa. — Cone  v.  Donaldson,  47  Pa.  368. 

S.  C— Knight  V.  Mitchell,  7  S.  C. 
L.  668. 

Vt. — Raymond  v.  Isham,  8  Vt.  258; 
Catlln   V.    Aiken,    6    Vt.    177. 

Va. — Dabneys  v.  Knapp,  2  Gratt. 
(43  Va.)   364. 

38.  U.  S. — Mine.  etc..  Supply  Co.  v. 
Parlce,  etc.,  Co.,  107  Fed.  881,  47  CCA 
34.  > 

Colo. — ^Florence  Oil,  etc.,  Co.  v.  Mc- 
R^e,  40  Colo.  303,  90  P  607;  Florence, 
etc.,  R.  Co.  V.  Tennant,  32  Colo.  71, 
75  P  410;  Baldwin  Coal  Co.  ▼.  Davis, 
16  Colo.  A.  371,  62  P  1041. 

Ga. — Bell  v.  Morton.  68  Ga.  831; 
Woodfleld  V.  Colsey,   47  Ga.   121. 

Ind. — Kellenberger  v.  Foresman,  13 
Ind.  475. 

Nebr. — Garneau  v.  Cmaha  Printing 
Co..  52  Nebr.  383,  72  NW  380;  Staker 
V.  Begole,  34  Nebr.  107,  51  NW  468; 
Lepln  V.  Paine.  15  Nebr.  326,  18  NW 
79. 

Pa. — ^Koons  v.  Miller,  3  Watts  &  S. 
271;  Graham  v.  Williams.  16  -Serg. 
&  R.  257,  16  AmD  569;  Knox  v.  Jones, 
2  Dall.  193.  1  L.  ed.  345. 

Tex. — Mills  V.  Haas,  (Civ.  A.)  27 
SW  263;  Ft.  Worth,  etc.,  R.  Co.  v. 
White,   (A.)   14  SW  1068. 

Ont. — McCullough  v.  Newlove,  27 
Ont.  627. 

39.  Bainbrldge   v.   Wilcocks,    2   F. 
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has  been  held  that  interest  should  be  allowed  from 
the  date  of  the  last  item  of  the  account  on  the 
debit  side.'**  In  an  action  on  an  open  and  unliqui- 
dated account,  interest  is  ordinarily  allowed  only 
frbm  the  date  of  bringing  the  suit." 

[i  215]  (ii)  Work  Done  and  Material  Fur- 
nidied.  It  has  been  held  that,  in  the  absence  of  a 
contract  fixing  the  time  of  payment  for  work  done 
and  materials  furnished,  payment  should  be  made 
upon  the  completion  of  the  work,  and  interest  is 
to  be  allowed  from  such  time.'^  But  it  has  also 
been  held  that,  in  suits  for  wages  or  for  work  done 
and  materials  furnished,  interest  is  to  be  allowed 
from  the  time  of  a  demand  proved,'^  and,  in  the 
absence  of  a  previous  demand,  interest  is  to  be  al- 
lowed only  from  institution  of  the  suit.**  Where 
the  right  of  a  person  to  compensation  for  work 
and  materials  furnished  under  a  contract  is  doubt- 
ful and  contested  on  reasonable  g^rounds,  and  the 


Cas.  No.  756,  Baldw.  636;  Young  v. 
t>lckey,  68  Ind.  31;  Wills  v.  Brown, 
S  N.  J.  L.  618 ;  Wood  v.  Smith,  28  Vt. 
706;  Bates  v.  Starr,  2  Vt.  636,  21  AmD 
568. 

m.  Ala. — PrestridKe  v.  Irwin,  46 
Ala.  653. 

Colo. — Bergundthal  v.  Bailey,  15 
Colo.  267.  26  P  86. 

Conn. — McKeon  v.  Bylngton,  70 
Conn.  429,  39  A  853. 

Ga. — Reynolds  v.  Atlanta  Nat. 
BIdK.,  etc.,  Assoc,  101  Ga.  696,  29  SB 
IS. 

Minn. — Bell  v.  Mendenhall,  78  Minn. 
67,  80  NW  848;  Taylor  v.  Parker,  17 
Minn.  469;  Leyde  v.  Martin,  16  Minn. 
38. 

31.  Cal. — Lane  v.  Turner,  114  Cal. 
396,  46  P  290;  Pacific  Mut.  L,.  Ins. 
Co.  V.  Fisher,  106  Cal.  224,  39  P  768; 
McFadden  v.  Crawford,  39  Cal.  662; 
Grangers'  Union  v.  Ashe,  12' Cal.  A. 
757.  108  P  633. 

Ky.— Caldwell  v.  Pierce,  164  Ky. 
771,   159  SW  569. 

Mass. — Brewer  T.  TyrinKham,  12 
Pick.  647. 

N.  T. — Cully  V.  Isham,  125  App. 
DIT.  97,  109  NTS  92  [aff  194  N.  T.  684 
mem,  S»  NE  1117  mem]. 

Wis.— Rust  V.  FiUhugh,  182  Wis. 
649,  112  NW  508. 

[a]  WliMi  the  amonBt  An*  la  vl- 
UftttUatMl  and  imosrtain,  dependent 
upon  an  adjustment  of  debits  and 
credits  between  the  parties  at  the 
time  of  the  demand  for  payment,  in- 
terest .should  be  allowed  on  the  bal- 
ance found  due,  not  from  the  time 
of  such  demand,  but  from  the  date 
of  the  writ  only.  Palmer  v.  Stock- 
well,   9  Gray   (Mass.)    237. 

[b]  m  aottlidan*<— (1)  From  Judi- 
cial demand.  Merleult  v.  Austin,  3 
Mart.  318.  (2)  In  an  action  on  an 
open  account,  against  the  heirs 
among  whom  a  succession  has  been 
partitioned,  for  articles  furnished  to 
their  ancestor.  Interest  will  be  al- 
lowed from  Judicial  demand,  and  not 
from  the  death  of  the  ancestor.  Bur- 
ney  v.  Brown,  3  Rob.  270. 

39.  Iowa. — Sullivan  v.  Nlcoulin, 
113  Iowa  76,  84  NW  978.  Compare 
Swalls  V.  Cissna,  61  Iowa  693,  695,  17 
NW  39  (where  It  is  said  that  such  a 
claim  "would  at  least  draw  interest 
from  the  date  of  the  filing  of  the  pe- 
tition"). 

Ky. — Louisville  v.  Henderson,  13 
SW  111,  11  KyL  796. 

Tex. — O'Connell  v.  Storey,  (Civ.  A.) 
105    SW    1174. 

W.  Va. — Bennett  v.  Federal  Coal, 
etc.,  Co.,  70  W.  Va.  466,  74  SE  418, 
419,  40  LRANS  688,  AnnCasl913E  678 
[cit  Cyc]. 

Wis. — Associated  Artists  v.  CHem- 
ent,  142  Wis.  490,  126  NW  923. 

Can. — Malsonneuve  v.  Canada 
Banque,  83  Can.  S.  C.  418. 

[a]  AppUoatlom  of  *al«u— (1)  In- 
terest may  be  allowed  from  the  aud- 


iting of  an  account  for  work  done. 
Smith  v.  Buffalo,  39  NTS  881;  Peters 
v.  Quebec  Harbour  Comrs.,  19  Can. 
S.  C.  686.  (2)  Where  work  is  done 
to  the  sattsfaction  of  the  employer, 
interest  runs  from  time  of  accept- 
ance. J.  M.  Quffey  Petroleum  Co.  v. 
Hamlll,  42  Tex.  Civ.  A.  196,  94  SW 
468.  See  Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  685  (where  cer- 
tificate of  engineer  was  necessary). 

33,  Freygang  v.  Vera  Crus,  etc., 
R.  Co.,  154  Fed.  640,  83  CCA  414  (Mis- 
souri law);  Denver  v.  Barber  Asphalt 
JPav.    Co.,    141    Fed.    69,    72    CCA    402 

(Colorado  statute);  Gammell  v.  Skin- 
ner, 9  P.  Cas.  No.  5,210,  2  Gall.  45; 
Ford  V.  Tirrell,  9  Gray  (Mass.)  401, 
69  AmD  297;  Elsom  v.  Ellis,  4  Sask. 
L.  294.  But  see  Lowe  v.  Ring,  123 
Wis.  370,  101  NW  698,  3  AnnCas  731 
(holding   demand   necessary). 

34.  Gammell  v.  Skinner,  9  F.  CUis. 
No.  5,210,  2  Gall.  46;  McFadden  v. 
Crawford,-  39  <3al.  662;  Barstow  v. 
Robinson,  2  Allen  (Mass.)  605;  Ford 
V.  Tirrell,  9  Gray  (Mass.)  407,  69 
AmD  297;  Rawson  v.  Grow,  4  R  D. 
Smith  (N.  T.)  18.  See  Feeter  v. 
Heath,  11  Wend.  (N.  T.)  477  (where 
It  was  said  that  plaintiff  was  entitled 
to  Interest  at  least  from  the  begin- 
ning of  the  suit);  C^se  v.  Osborn, 
60  HowPr  (N.  T.)  187  (to  same 
effect). 

36.  nUnols  Surety  Co.  v.  U.  S.,  215 
Fed.  334,  131  CCA  476;  The  Isaac 
Newton,  13  P.  C:a8.  No.  7,090,  Abb. 
Adm.  588;  American-Hawaiian  Engi- 
neering, etc..  Co.  V.  Butler,  17. Cal.  A. 
764,  121  P  709;  Coleman  v.  New  York, 
162  App.  Dlv.  134,  147  NYS  294.  See 
Geweke  v.  HUslnger,  177  111.  A.  467 
(interest  from  date  of  decree). 

36.  U.  S.— U.  S.  v.  Arnold,  24  P. 
Cas.'  No.  14,469,  1  Gall.  348  [aft  6 
Cranoh  104,  3  L.  ed.  671]. 

Conn. — American  Surety  Co.  v.  Pa- 
cific Surety  Co.,  81  Conn.  262,  70  A 
684,  19  LRANS  83;  Carter  v.  Carter,  4 
Day  SO,  4  AmD  177. 

Iowa.— Getchell,  etc.,  Lumber,  etc., 
Co.  V.  Peterson,  124  Iowa  699,  100 
NW  B50;  Ellyson  v.  Lord,  124  Iowa 
125,  99  NW  582. 

Ky— Hughes  v.  Wlckliffe,  11  B. 
Mon.    202. 

Me.— Pennell  v.  Card,  96  Me.  392,  52 
A  801;  Wyman  v.  Robinson,  73  Me. 
384,  40  AmR  360. 

Mass. — Lelghton  v.  Brown,  98  Mass. 
615. 

Nebr. — Mullen  v.  Morris,  43  Nebr. 
696,  62  NW  74. 

N.  Y. — Stelnblock  v.  Evans,  122 
N.   Y.   551,   25   NE  929. 

Wis. — Whereatt  v.  Ellis,  108  Wis. 
348,  79  NW  416,  74  AmSR  865. 

37.  V.  8. — Ives  r.  Merchants  Bank, 
12  How.  159,  13  L.  ed.  936. 

Mass. — Harris  v.  Clap.  1  Mass.  308, 
2  AmD  27. 

N.  J. — Gloucester  City  v.  Eschbach, 
54  N.  J.  L.  150,  23  A  360. 


amount  due  him  requires  to  be  adjusted  by  pro- 
ceedings in  the  suit,  interest  is  recoverable  only 
after  his  right  to  recover  and  the  amount  of  bis 
recovery  have  been  determined.'* 

[(  216]  (jj)  Penal  Bonds.  Where  the  condition 
of  a  penal  bond  is  broken,  interest  is  recoverable 
from  the  date  of  the  breach  of  the  condition,"  which 
may  be  at  the  time  of  «  demand  for  performance,'^ 
or  from  the  institution  of  a  suit  on  the  bond  where 
there  has  been  no  previous  demand.*^  .  Where  the 
amount  due  is  not  ascertainable  until  after  judg- 
ment, interest  may  be  computed  from  the  time  of 
judgment." 

[$  217]  (b)  Money  Wrongfully  Obtained  or 
Used.  According  to  some  authorities  interest  ia 
recoverable  upon  money  wrongfully  obtained  from 
another  or  wrongfully  used  by  the  person  having- 
possession  of  it  from  the  date  it  was  so  obtained  or 
used,'*"  or  from  the  earliest*  date  that  it  ean   be 


R.  I. — ^Walcott  V.  Harris,  1  R.  I. 
404. 

S.  C. — Murray  v.  Aiken  Mln.  etc.. 
Mfg.,  Co.,  39  S.  C.  457,  18  SE  5;  Union 
Bank  v.  Sollee,  33  S.  C.  L.  390. 

8&  U.  S.  Bank  v.  McGUl,  2  P.  Cas. 
No.  929,  1  Paine  661  [aff  12  Wheat. 
511,  6  L.  ed.  711];  Vaughan  v.  Goode, 
Minor  (Ala.)  417;  Frink  t.  Southern 
Express  Co.,  82  Ga.  33,  8  SE  862,  3 
LRA  482;  Sampson  Co.  v.  CTom.,  202 
Mass.  326,  88  NE  911;  Bassett  v.  Fi- 
delity, etc.,  Co.,  184  Mass.  210,  68 
NE  206,  100  AmSR  662;  Warner  v. 
Thurlo,  15  Mass.   164. 

"The  earliest  moment  at  which  any 
one  became  liable  on  account  of  tho 
breach  of  the  condition  of  the  bond 
now  sued  on  was  the  service  of  the 
writ  on  the  defendants."  U.  S.  v. 
Curtis.  100  U.  S.,  119,  128,  26  U  ed. 
571. 

as.  Priest  ▼.  Eide,  19  Mont.  53,  47 
P  206,  968. 

[a]  AppUcatlon  of  i«la.i — W^here  a 
Judgment  for  defendant  in  a  suit  on 
a  bond  was  reversed  on  appeal,  plain- 
tiff, upon  recovering  a  Judgment  on 
the  second  trial  is  not  entitled  to  in- 
terest upon  his  claim  from  the  date 
of  the  Judgment  rendered  at  the  for- 
mer trial,  under  Comp.  St.  div  5  J 
1237,  allowing  interest  in  such  eases 
after  ascertaining  the  balance  due. 
since  the  balance  due  was  not  ascer- 
tained lintil  the  verdict  was  rendered 
at  the  second  trial.  Priest  v.  Eide,  19 
Mont.   53,   47  P   206,   958. 

40.  U.  S.— Glmbel  v.  Barrett,  218 
Fed.  880;  Doggett  v.  Emerson,  7  P. 
Cas.  No.  3,962,  1  Woodb.  &  M.  195. 

Ala. — Comer  v.  Lehman,  87  Ala. 
862,  6  S  264;  Wright  v.  Wright,  »7 
Ala.  420;  Andrews  v.  Huckabee.  30 
Ala.  143. 

Ga. — Newman  v.  Thompson,  134  .Ga. 
137,  67  SE  662;  Anderson  v.  State.  2 
Ga.  370;  Nlsbet  v.  La-wson,  1  Ga.  275. 

Kan. — Cummins  v.  Heald,  24  Kan. 
600,  36  AmR  264. 

Md. — Andrews  v,  Clark,  72  Md.  396. 
20  A   429. 

Mass. — Newburyport  v.  Fidelity 
Mut.  L.  Ins.  Co.,  197  Mass.  596.  84 
NE  111;  Earle  v.  Whiting,  196  Mass. 
371,  82  NE  32;  Manufacturers' 
Nat.  Bank  v.  Perry.  144  Mass.  S18, 
11  NE  81;  Atlantic  Nat.  Bank  v.  Har- 
ris, 118  Mass.  147;  Wood  v.  Bobbins, 
11  Mass.  604,  6  AmD  182;  Fowler  -v. 
Shearer,  7   Mass.   14. 

Mich. — Boyce  v.  Boyce,  124  Mich. 
696,   83  NW  1018. 

Minn. — Corse  v.  Minnesota  Grain 
Co.,  94  Minn.  331,  102  NW  728. 

Mo. — Arthur  v.  Wheeler,  etc,  Mfg. 
Co.,   12   Mo.  A.   835. 

N.  Y. — Robinson  v.  Stewart,  10 
N.  T.  189:  James  Reynolds  El.  Co.  v. 
Merchants'  Nat.  Bank,  S6  App.  Dlv.  1, 
67  NYS  397;  Leake,  etc..  Orphan 
House  V.  Lawrence,  11  Paige  80  (aff 
2  Den.  677];  Peo.  v,  Gasherie,  9  Johns. 
71.    6   AmD   268. 


Porlatar  oaseai  AeralopMeBla  and  «&•■(•■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 


§§  217-219] 


DAMAGES 


[17  C.  J.]     923 


proved  to  have  been  obtained  or  used;*'  but  other 
cases  hold  that  interest  should  be  allowed  only 
from  the  date  of  demand  for  payment  or  restora- 
tion/* and  as  a  matter  of  course  interest  can  be 
awarded  only  from  demand,'  where  demand  is  neces- 
sary to  make  plaintiff's  retention  of  possession  or 
failure  to  deliver  wrongful.** 

[i  218]  (c)  Money  Held  to  Use  of  Another. 
Where  one  person  holds  money  to  the  use  of  an- 
other, and  is  charged  with  a  certain  duty  with  re- 
gard thereto,  and  fails  to  make  such  application 
thereof  as  his  duty  requires,  interost  is  to  be  com- 
puted on,  the  sum  so  held  •  from  the  date  of  his 


failure  to  make  the  required  application;**  but, 
otherwise,  in  the  absence  of  any  misconduct  on  the 
part  of  the  person  holding  money  to  another's  use, 
interest  will  be  allowed  only  from  demand  for  its 
delivery  to  the  person'  entitled  thereto.*^  Where 
the  person  holding  the  money  is  entitled  io  hold  it 
until  a  certain  time,  interest  cannot  run  against  him 
until  such  time.** 

[f  219]  (d)  Jndgme&tB,.  Verdicts,  and  Awards. 
Interest  is  generally  held  to  commence  running  on 
judgments  from  the  date  of  their  entry,*'  and,  where 
a  judgment  is  entered 'nunc  pro  tunc,  interest  is  to 
be  computed  from  the  day  on  which  it  is  to  be  con- 


N.  C— Stat*  V.  Boone,  108  N.  C.  78, 
12  SB  8»7;  Horn*  v.  Allen,  27  N.  C. 
36. 

Tex. — ^Bennett  v.  Latham,  18  Tez. 
Civ.  A.  408,  45  SW  934. 

Wis. — Webster  v.  Douglatw  County, 
102  Wl8.  181,  77  NW  886,  78  NW  461, 
72  AmSR  870. 

[a]       AppUoftttoBS     of     liilo      (1) 

'When  a  person  sold  property  whloh 
he  did  not  own,  the  vendor  was  liable 
tor  interest  from  the  time  he  re- 
ceived the  money  if  he  was  BUtlty  of 
fraud,  but  If  there  was  no  fraud  he 
-was  liable  only  from  the  time  a  de- 
mand was  made  for  the  return  of  the 
money,  or  a  plea  of  set-off  flled  in  an 
action  brought  by  him.  Fhillips  v. 
O'Neal,  86  Oa.  142.  11  SE  581.  (2) 
Interest  on  money  wrongfully  talcen 
from  the  person  of  a  decedent  can 
be  awarded  only  from  the  date  of 
death.  Weaver  v.  Williams,  76  Miss. 
945,   28  8  <4». 

Till  west  •■  eUnsat  of  damages  la 
aetlOB  for  ooBVwnion 


Trover  and  Conversion  C38  Cyc  20901. 

41.  Silver  Valley  Mln.  Co.  v.  Bal- 
timore Mln.  Co.,  101  N.  C.  679,  8  BE 
S<1;  Silver  Valley  Uln.  Co.  v.  Balti- 
more Gold,  etc.,  Mln.,  etc.,  .Co.,  99  N. 
C.    445,   6  SE  735. 

48.  U.  S. — Pope  V.  Barrett,  19  P. 
Cas.  No.  11.273,   1  Mason  117. 

Cal. — Buttner  v.  Smith,  4  Cal.  Un- 
rep.  Cas.  627,  36  P  662. 

Ky. — Sharp  v.  Pike,  6  B.  Mon.  166. 

Me. — House  -  v.  McKenney,  48  Me. 
94. 

N.  B. — ^Peterborough  Sav.  Bank  v. 
Hodgdon,  62  N.  H.  300. 

[a]  Avplleatlon  of  role^-Interest 
on  money  paid  as  usury  can  be  recov- 
ered only  from  the  date  of  its  recla- 
mation. Sharp  v.  Pike,  6  B.  Mon. 
(Ky.)    165. 

4a.  N.  Y. — Schwerln  v.  McKie,  61 
N.  T.  180,  10  AmR  681. 

Vt. — North  Troy  Graded  School 
DlBt  V.  Troy,  80  Vt.  16,  66  A  1033. 

Va — ^Vashon  v.  Barrett,  105  Va. 
490.  64  SE  706. 

Wis. — In  re  Hemphill,  157  Wis.  331, 
147  NW  1089;  Rice  v.  Ashland  Coun- 
ty, 114  Wis.  130,  89  NW  908  [dlst 
Sanborn  v.  U.  S.,  135  U.  8.  271,  10  SCt 
812,  34  L.  ed.  112;  Redfleld  v.  Tstaly- 
fera  Iron  Co.,  110  U.  8.  174,  3  SCt  570, 
28  L..  ed.  109]. 

Ont. — Bullion  Min.  Co.  v.  Cart- 
wright,  10  Ont.  r..  438,  6  OntWR  605, 
6  OntWR  622. 

[a]  AppUaatlon  of  ndu. — ^Where 
money  illegally  demanded  is  paid 
without  protest,  no  interest  thereon 
can  be  allowed  until  after  the  demand 
or  after  action  commenced.  Atwell  v. 
Zeluff,   26  Mich.  118. 

44.  U.  S. — Vose  V.  Phllbrook,  28 
F.   Caa.  No.  17,010,  3  Story  336. 

La.— Graves  v.  Barnes,  7  La.  Ann. 
-69;  Sargent  v.  Davis.  3  La.  Ann.  363. 

Me.— Hall  T.  Huckins,  41  Me.  674. 

N.  J. — Halsted  v.  Meeker,  18  N.  J. 
Eq.  136. 

Or. — Graham  v.  Merchant,  43  Or. 
294,  72  P  1088. 

Tex. — Evans  v.  State,   36  Tex.   828. 

Va. — Strother  v.  Hull,  28  Gratt.  (64 
Va.)  6S2;  Rosser  v.  Depriest,  5 
Gratt.  (46  Va.)  6,  50  AmD  94. 

45.  IT.  S. — Leete  v.  Padflc  Mill, 
etc.,  Co.,  89  Fed.  480  (construing  Nev. 
at  [1887]  p  82  I  1);  Sneed  v.  Hanly, 


22  F.  C^s.  No.  13,136,  Hempst.  669. 

Ala. — Tyree  v.  Parham,  66  Ala.  424 
[expl  and  11m  Williams  v.  McConnico, 

44  Ala.  627];  Ingersoll  v.  Campbell, 
46  Ala.  282  (money  held  on  deposit  to 
keep  until  demanded). 

Cal. — Barrere  v.  Somps,  113  Cal.  97. 

45  P  177,  672;  Hellraan  v.  Merz,  112 
Cal.  661,  44  F  1079;  Anderson  v.  Pa- 
cific Bank,  112  C^al.  598,  44  P  1063, 
63  AmSR  228,  32  LRA  479. 

Ind. — Smith  v.  Blair,  133  Ind.  367, 
32  NE  1123;  Walpole  v.  Bishop,  81 
Ind.  156;  Hacldeman  v.  Moat,  4 
Blackf.  164;  Hawkins  v.  Johnson,  4 
Blackf.  21. 

Iowa. — Johnson  t.  Semple,  31  Iowa 
49. 

Ky. — Cord  V.  Taylor,  6  KyL  862. 

La. — Riszio  v.  Moriarity,  1  La.  A. 
(Orleans)   160. 

Me. — ^Wheeler  v.  Haskins,  41  Me. 
432. 

Masa — Talbot  v.  Commonwealtb 
Nat.  Bank,  129  Blass.  67,  37  AmR  302; 
Ordway  v.  Colcord,  14  Allen  59; 
Stevens  v.  Goodell,  3  Mete.  34;  El- 
lery  v.  Cunningham,  1  Mete  112; 
Hunt  v.  Nevers,  16  Pick.  500,  26  AmD 
616. 

Mo. — McDonald  v.  Loewen,  145  Mo. 
A.  49,  59,  130  SW  62    [quot  Cyc]. 

N.  H.— Clement  v.  Uttle,  42  N.  H. 
563. 

N.  T. — ^Hudson  v.  Hudson,  Sheld. 
386;  Walsh  v.  Meyer,  3  NTSt  679; 
Williams  V.  Storrs,  6  Johns.  Ch.  353, 
10  AmD  340.  Compare  Peo.  v.  Gashe- 
rle,  9  Johns.  71,  6  AmD  263  (allowing 
Interest  from  the  time  payment 
should  have  been   made). 

N.  C. — Neal  v.  Freeman,  86  N.  C. 
441;  Hyman  v.  Gray,  49  N.  C.  165. 

Pa. — ^De  Witt  V.  Keystone  Nat. 
Bank.  243  Pa.  534,  90  A  340,  62 
LRANS  522;  Shafer  v.  Mcllhane^,  154 
Pa.  58,  26  A  213  [aff  1  Pa.  Dlst.  766, 
12  Pa.  Co.  27];  Brown  v.  Campbell, 
1  Serg.  &  R.  176.  But  see  Cone  v. 
Donaldson,  47  Fa.  363  (holding  other- 
wise In  case  of  unreasonable  and  vex- 
atious delay). 

S.  C. — Scofl^ld  v.  Kinsler,  88  S.  C. 
L.  481;  Union  Bank  v.  Sollee,  S3  S.  C. 
L.  390;  State  v.  Bird,  31  S.  C.  L.  99; 
Cheeseboi  ough  v.  Hunter,  19  S.  C.  L. 
400;  Newman  v.  Wilbourne,  10  S.  C. 
Eq.  10. 

Vt.— Hauxhurst  v.  Hovay,  26  Vt. 
544. 

Va. — ^Vashon  v.  Barrett,  106  Va. 
490,  64  SE  706. 

W.  Va. — Farkersburg  Nat.  Bank  v. 
AlB,  5  W.  Va.  60. 

[a]  ZUoBtxattolUb— (1)  An  attor- 
ney is  not  liable  for  interest  on 
money  collected  by  him  until  a  de- 
mand to  pay  over  the  money  is  made. 
Johnson  v.  Semple,  31  Iowa  49.  (2) 
Where  a  person  having  money  of  a 
decedent  did  not  know  that  an  admin- 
istratrix had  been  appointed  until  a 
demand  was  made  upon  him,  he  was 
liable  for  interest  only  from  the  time 
of  the  demand.  Wheeler  v.  Haskins, 
41  Me.  432. 

[b]  AvpUoatlOBs  of  role, — (1) 
Money  deposited  with  an  auctioneer 
on  a  sale  not  consummated.  Walsh  v. 
Meyer,  3  NTSt  679.  (2>  Funds  of 
principal  in  the  hands  of  an  agent. 
Hudson  V.  Hudson,  Sheld.  (N.  T.) 
886 

40.    Iieasenifh  v.  Sellers,  119  Iowa 


314,  93  NW  348;  Hover  v.  Heath,  3 
Hun  (N.  T.)  283,  5  Thomps.  &  C.  488. 

47.  V.  8. — Louisville,  etc.,  R.  Co. 
V.  Stewart,  241  U.  S.  261,  36  SCt  686, 
60  L.  ed.  989;  Mitchell  v.  Harmony, 
18  How.  115,  14  L.  ed.  75;  Schwars 
v.   Harris,    209   Fed.   1000. 

Ala. — Florence  Cotton,  etc,  Co.  v. 
Louisville  Banking  Co.,  138  Ala.  688, 
36  S   466,   100  AmSR  60.  / 

Cal. — Blbend  v.  Liverpool,  etc.,  F., 
etc,  Ins.  Co.,  30  Cal.  78. 

Ga.— Guernsey  v.  Phinlay,  118  Qa. 
898,  39  SE  402,  84  AmSR  270;  Hous- 
ton V.  Mossman,  T.  U.  P.  Charlt.  138. 

111. — ^Healy  v.  Protection  Mut.  F. 
Ins.,  Co.,  107  III.  A.  632  [rev  on  other 
grounds  213  111.   99,  72  NE  678]. 

Ind.— Hull   V.   Butler,  7   Ind.  267. 

Kan. — Qrund  v.  Tucker,  6  Kan.  70; 
Simmons  v.  Garrett,  McC.  82. 

Ky. — ^Toung  v.  Pate^  3  J.  J.  Marsh. 
100. 

La. — Barnard  v.  Erwln,  2  Rob.  407. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Sewell,  37  Md.  443:  Owlnn  v.  'Whtta- 
ker,   1   Harr.  &  J.   764. 

Mo. — Sctiaoffer  v.  Siegel,  9  Mo.  A. 
594. 

Nebr. — SraulUn  v.  Wharton,  86 
Nebr.  663,  126  NW  1112. 

N.  T.— Hunn  v.  Norton,  Hopk.  344. 

N.  C. — Abernathy  v.  Southern,  etc, 
R.  Co.,  159  N.  C.  340,  74  SE  890;  De- 
loach  V.  Worke,  10  N,  C.  36. 

Or. — Copeland  v.  Tweedle,  61  Or. 
303,   122   P   302. 

Fa. — ^Watson  v.  McManus,  223  Pa. 
5S3,  72  A  1068;  Kistler  v.  Modser,  140 
Fa.  367,  21  A  357;  Dougherty  v.  Phil- 
adelphia Rapid  Transit  Co.,  58  Pa. 
Super.  574;  White  Haven  School  Dlst. 
v.  Wasser,   l   Kulp  78. 

S.  C. — Brown  v.  Rogers,  76  8.  C. 
180,  56  SE  680,  80  8.  C.  289,  61  SE 
440;  Mann  v.  Poole,  48  S.  C  164,  26 
SEj  22d 

vt.— flturges  V.  Knapp,   36  Vt.  439. 

W.  Va. — Easter  v.  Virginian  -R.  Co., 
76  W.  Va.  383,  86  SE  37;  Hawker  v. 
Baltimore,  etc.,  R.  Co.,  15  W.  Va.  628, 
36  AmR  826. 

Ont. — McEwan  v.  McLeod,  10  Ont. 
A.  96. 

Compare  Kimball  v.  Connally,  2  Ob. 
Dec.  (Reprint)  113,  1  WestLMonth 
402   (holding  that,  in  case  of  actions 

J  lending  on  the  first  day  of  the  term, 
udgment    bore    interest    from    that 
date). 

[a]  Torelca  Jodgmeitta. — ^Where 
suit  is  brought  on  a  foreign  Judg- 
ment, Interest,  where  allowed  there- 
on, is  generally  computed  from  the 
date  of  the  judgment  sued  on.  Rey- 
nolds V.  Powers,  96  Ky.  481,  29  SW 
299,  17  KyL  1059;  Clark  v.  Child,  136 
Mass.  344;  Hopkins  v.  Shepard,  129 
Mass.  600. 

Cb]  JWUrnaat  ob  apaeal, — (1) 
■Where  Judgment  is  entered  In  the  ap- 
pellate court.  In  accordance  with  re- 
mittitur, interest  accrues  from  the 
date  of  the  entry  of  the  latter  Judg- 
ment. Stolse  v.  St.  Louts  Transit 
Co..  122  Mo.  A.  468,  99  SW  471.  (2) 
Where  Judgment  is  changed  on  ap- 
peal, interest  runs  from  the  date  of 
the  decree  of  the  appellate  court. 
Sheldon  v.  Egan,  18  Man.  221. 

[c]  Whare  Jadgmant  la  revived,  It 
draws  Interest  from  the  date  of  ren- 
dition. McDonald  v.  Thomas  County. 
89  Nebr.   494.  131   NW  1021. 
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sidered  as  entered,''*  although,  by  the  terms  of  some 
statutes,  interest  on  money  judgments  is  to  be  com- 
puted from  the  date  of  the  return  of  the  verdict  or 
finding  by  the  court.**  Interest  on  the  sum  found 
due  by  a  verdict,  award,  or  report  of  a  master  is 
generally  allowed  from  the  date  when  the  sum  is 
payable  by  the  terms  of  such  verdict,  award,  or  re- 
port,'" although  it  is  sometimes  held  that  interest  is 
to  be  computed  from  the  confirmation  of  the  re- 
port, or  of  the  award,  where  such  confirmation  is 
necessary  to  give  it  effect/^  Under  statute  in  some 
of  the  states,  interest  is  allowed  from  the  date  of 
the  report  or  award."*  Where  a  verdict  liquidates 
a  claim,  and  fixes  it  as  of  a  prior  date,  interest 
should  be  allowed  from  that  date."' 

[$  220]     (e)    Damages  for  Torts.    Where  dam- 
ages are  recovered  for  the  commission  of  a  tort. 


and  interest  on  such  damages  is  allowed  as  a  part 
thereof,  the  general  rule  is  that  such  interest  is  to 
be  computed  from  the  date  when  the  tort  was  com- 
mitted,"* particularly  where  the  sum  is  definitely 
ascertainable;"  but  some  cases  bold  that  in  such 
case  interest  is  to  be  computed  only  from  the  date  of 
judicial  demand  or  institution  of  the  suit  for  dam- 
ages,"* or  the  date  of  judgment."' 

In  an  action  over  against  the  wrongdoer  by  one 
who  has  paid  the  loss  sustained  by  the  person  origi- 
nally injured,  it  has  been  held  that  interest  should 
be  awarded  only  from  the  date  of  payment  by  plain- 
tiff."" 

[i  221]  i.  Physical  Fain  and  Suffering."*  There 
is  no  standard  by  which  physical  pain  and  suffer- 
ing may  be  measured  and  compensated  for  in 
money.*"    It  can  only  be  said  that  an  award  of  dam- 


48..  Ala. — Clemens  v.  Judaon,  Mi- 
nor 395. 

Cal. — Cutting  Fruit  Packing  Co.  v. 
Canty,  141  Cal.  692,  76  P  564. 

Mont. — Barber  v.  Briscoe,  9.  Mont. 
341.   23   P   726. 

Nebr. — Rawllnga  v.,  Anheuser- 
Busch  Brewing  Assoc,   94  NW  1001. 

N.  T. — E:arle  v.  E^arle,  73  App.  Div. 
300,  76  NTS  851  [att  173  N.  Y.  480,  60 
NE  398] 

Ont. — McEwan  v.  McLeod.  10  Ont. 
A.  96;  Quinlan  v.  Union  F.  Ing.  Co.,  8 
Ont.  A.  376. 

See  Irvin  v.  Hazleton,  37  Pa.  465 
(holding  that  power  existed  in  the 
court  to  enter  such  a  judgment). 

49.  Lake  Krle,  etc.,  R.  Co.  v.  Huff- 
man, 177  Ind.  126,  97  NE  434,  AnnCas 
1914C  1272;  Gordon  v.  Victoria,  7  B. 
C    339  ' 

BO.  D.  C. — Baker  v.  Cummings,  8 
App.  515  [rev  on  other^  grounds  169 
U.  S.  189,  21  set  678,   45  L,.  ed.   776]. 

111. — Pearson  v.  Sanderson,  128  111. 
88,  21  NE  200  [aff  28  111.  A.  671]; 
Noyes  V.  McLaflin,  62  111.  474;  Plors- 
heim  V.  Illinois  Trust,  etc.,  Bank. 
93  III.  A.  297  [ait  192  111.  382,  61  NE 
491];  Rogan  y.  IlUnola  Trust,  etc., 
Bank.  93  III.  A.  39  [afC  194  III.  600, 
62  NE  834]. 

Ind. — Hamilton  v.  Wort,  7  Blackf. 
348. 

Nebr. — Townscnd  v.  Swallow,  91 
Nebr.   664,   136   NW   730. 

Eng. — PInhorn  v.  Tucklngton,  3 
Campb.   468. 

Ont. — Towsley  v.  Wytbes,  16  U.  C. 
Q.  B.   139. 

[a]  Wher*  a  vexfliot  la  glvm  mb- 
]*ot  to  to.  award,  Interest  on  the  sum 
awarded  cannot  be  charged  from  the 
time  of  taking  the  verdict.  Hope  v. 
Beatty,  7  Ont.  Pr.  39. 

61.  Ga. — Guernsey  v.  Phlnisy,  113 
Oa.  898,  39  SE  402,  84  AmSR  270. 

Mich.— Match   v.  Hunt,   38  Mich.   1. 

Oh. — Berger  v.  Commercial  Bank,  6 
OhS&CP  277.  5  OhNP  176. 

'^Pa. — Norris  v.  Philadelphia,  70  Pa. 
332;  King  v.  Brown,  31  Pa.  Super. 
§0;  In  re  Sugar  Notch,  10  Kulp  429; 
Wainwrighfs  Est.,  13  Phlla.   336. 

S.  C. — Richardson  v.  Richardson, 
16  S.  C.  Eq.  103. 

Eng. — Atty.-Gen.  v.  Brewers'  Co., 
1  P.  Wms.  376,   24  Reprint   432. 

53.  See  statutory  provisions;  and 
Fuller  v.  Puller,  23  Fla.  236.  2  S  426; 
Seacord  v.  Seacord,  160  111.  A.  328; 
Jackson  v.  Brockton,  182  Mass.  26,  64 
NE  418,  94  AmSR  635;  Speirs  v.  Union 
Drop  Forge  Co.,  180  Mass.  87,  61  NE 
825;  Hunn  v.  Norton,  Hopk.  (N.  T.) 
344. 

[a]  IBteMst  fxom  maWiig  of  n- 
port.— Ruddy  v.  McDonald,  149  111.  A. 
Ill  [mod  on  other  grounds  244  111. 
494,  91  NE  651];  Fuller  v.  Squire,  8 
HowPr  (N.  T.)   121.  „ 

53.  Suilivan  v.  McMillan,  87  Fla. 
134,    19   S    340,   53   AmSR    239. 

54.  Ala. — Atlanta,  etc..  Air  Line  R. 
Co.  V.  Brown,  15S  Ala.  607,  48  S  73; 
Alabama  Great  Southern  R.  Co.  v. 
McAlpine,   75  Ala.   113;   Fail   v.  Pres- 


ley, 50  Ala.  342. 

Fla. — Grilling  Bros.  Co.  v.  Winfleld, 
63  Fla.  689,  43  S  687. 

Ga. — Macon,  etc.,  R.  Co.  v.  Meador, 
67  Ga.  672;  Collier  v.  Lyons,  18  Qa. 
648. 

111. — Chicago,  etc.,  R.  Co.  v.  Shultz, 
66  III.  421. 

Ind. — New  Tork,  etc.,  R.  Co.  v.  Ro- 
per, 176  Ind.  497,  610,  96  NE  468,  36 
LRANS  952.  But  see  Wabash  R.  Co. 
V.  Williamson,  3  Ind.  A.  190,  29  NE 
455  (where  interest  was  allowed  from 
the  commencement  of  action). 

Iowa. — Mote  v.  Chlcagq,  etc.,  R.  Co., 
27  Iowa  22,  1  AmR  212. 

Me. — Brannin  v.  Johnson,  19  Me. 
361. 

Md.— Andrews  v.  Clark,  72  Md.  396, 
20  A   429. 

Mass. — Fraser  v.  Bigelow  Carpet 
Co.,  141  Mass.  126,  4  NE  620;  Dunlap 
v.  Watson,  124  Mass.  306;  Hill  v. 
Hunt,   9  Gray  66. 

Minn. — Varco  v.  Chicago,  etc.,  R. 
Co.,  30  Minn.  18,  13  NW  921. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Haynes,  64  Miss.  604,  1  S  766;  Tar- 
pley  V.  Wilson,  33  Miss.  467. 

Nebr. — Union  Pac.  R.  Co.  v.  Ray,  46 
Nebr.  750,  65  NW  773. 

N.  T. — Ludlow  V.  Tonkers,  43  Barb, 
493.  Compare  Greer  v.  New  Tork, 
26  N.  T.  Super.  406  (where  damages 
were  allowed  from  the  date  of  the 
flnal  demand  upon  an  officer  of  a  mu- 
nicipal corporation). 

N.  C. — Palapsco  Guano  Co.  v.  Ma- 
gee,  86  N.  C.  350;  Rippey  v.  Miller,  46 
N.  C.  479,  63  AmD  177. 

Oh. — Toledo  v.  Grasser,  12  Oh.  Clr. 
Ct.  620.  6  Oh.  Cir.  Dec.  782. 

Tex. — Gulf,  etc.,  R.  Co.  v.-  Holliday, 
66  Tex.  512;  Texas,  etc.,  R.  Co.  v. 
Tankeraley,  63  Tex.  57;  Worsham  v. 
Vlgnal,  5  Tex.  Civ.  A.  471,  24  SW 
562. 

Wis. — Arpln  v.  Burch,  68  Wis.  619, 
32  NW  681.  See  also  Dean  v.  Chica- 
go, etc.,'  R.  Cd.,  43  Wis.  306.  309 
(where  it  is  seld:  "In  Chapman  v. 
Chicago,  etc.,  R.  Co.,  26  Wis.  296,  7 
AmR  81,  which  was  a  case'  like  this, 
a  direction  to  the  Jury  to  allow  inter- 
est from  the  commencement  of  the 
action,  on  the  Immediate  damages 
suffered  by  the  plaintiff,  was  upheld. 
We  do  not  understand  that  the  au- 
thority of  that  ruling  has  been  shak- 
en by  any  subsequent  decision  of  this 
court.  In  the  present  case  the  di- 
rection was  to  compute  interest  on 
the  Immediate  damages  from  the 
time  the  cow  was  killed.  This  may 
have  been  an  unjustiflable  extension 
of  the  rule  of  Chapman  v.  Chicago, 
etc.,  R.  Co.,  supra.  We  do  not  say 
whether  It  is  so  or  not.  If  it  is  so,  it 
may  be  that  the  improper  allowance 
of  Interest  on  an  insignlflcnnt  sum 
for  the  few  months  intermediate  the 
injury  and  the  commencement  of  the 
action  presents  a  case  for  the  appli- 
cation of  the  maxim,  de  minimis  non 
curat  lex.  However  that  may  be, 
we  think  no  sufflcient  exception  was 
taken  to  the  Instruction  to  enable  us 


to  review  it  on  this  appeal"). 

Eng. — The  Northumferla,  L.  R.  3  A. 

6  E.  6;  The  Kong  Magnus.  (1891] 
P.  223;  The  Gertrude.  13  P.  D.  106,  6 
Aspln.  315;  The  Jones  Brothers,  46 
L.  J.  P.  D.  &  Adm.   75. 

But  see  Hetzel  v.  Baltimore,  etc.,  R. 
Co.,  17  D.  C.  1  (holding  that,  where 
the  only  damage  is  decreasing  the 
selling  value  of  property  by  obstruct- 
ing the  street  In  front  of  It,  Interest 
should  be  allowed  only  from  the  time 
when  an  attempt  to  sell  was  made). 

"It  may  be  suggested  that  the  al- 
lowance of  Interest  as  a  part  of  the 
damages  should  be  limited  to  the  date 
of  the  demand,  and  that  to  allow  in- 
terest before  that  time  la  to  make 
the  rule  of  compensation  broader  than 
is  given  by  statute  In  case  of 
accounts.  The  suggestion  is  not 
without  merit,  but  usually  the 
wrongdoer  knows  of  the  destruc- 
tion of  or  injury  to  property 
before  the  owner  does,  and  In  Juris- 
dictions where  interest  Is  allowed  it 
is  uniformly  given  from  the  time  of 
the  Injury  or  destruction,  and,  In^our 
opinion,  this  rule  Is  preferable."  New 
Tork,  etc.,  R.  Co.  v.  Roper,   supra. 

65.  New  Tork.  etc.,  R.  Co.  v.  An- 
sonla  Land,  etc.,  Co.,  72  Conn.  703,  46 
A  167. 

66.  Lucas  V.  Wattles,  49  Mich.  380. 
13  NW  782. 

57.  Arizona,  etc..  R.  Co.  v.  Clark. 
207  Fed.  817,  125  CCA  306  [aff  235 
U.  S.  669,  36  set  210.  69  L.  ed.  415]; 
Perkins  v.  Blauth,  163  Cal.  782,  127 
P  60;  Powelson  v.  Seattle,  87  Wash. 
617,   152   P   329. 

[a]  AppUoa,4oB  of  na«<— In  ac- 
tions for  personal  Injuries,  plaintiff 
recovers  damages  up  to  the  date  of 
the  trial,  and  such  future  damages  as 
the  evidence  shows  with  reasonable 
certainty,  and  interest  therefore  can- 
not be.  allowed  from  the  date  of  the 
writ.  Jones  v.  Co-Operative  Assoc  of 
America,  111  Me.  163,  88  A  406. 

[b]  In  KonlBiaiia,  interest  is  al- 
lowed only  from  the  date  of  Judg- 
ment. Latta  V.  New  Orleans,  etc.,  K. 
Co..  59  S  250,  AnnCasl914A  988. 

68.  Texarkana,  etc.,  R.  Co.  v. 
Hartford  Ins.  Co.,  17  Tex.  Civ.  A.  498, 
44   S'W  533 

89.  As  elemaBt  of  dwnac*  see  su- 
pra   f   150. 

60.  U.  S.— The  Little  Silver,  189 
Fed.  980,  986  [aff  195  Fed.  740,  115 
CCA  540]. 

Ala. — Montgomery,  etc,  R.  Co.  v. 
Mallette.    92    Ala.    209,    9    S    363. 

Cal.— Wiley  v.  Young,  174  P  316: 
Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
601,  30  P  601. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  John- 
son.   66    Qa.    259. 

Ida. — Horn  v.  Boise  City  <^nal  Co.. 

7  Ida.  640.   66  P  145. 

Iowa. — Morris  v.  Chicago,  etc,  R. 
Co..   45   Iowa  29. 

Ky. — Bowling  Green  Gas  Light  Co. 
V.   Dean,    142    Ky.    678,   134    SW  1115. 

Me. — Campbell  v.  Portland  Sugar 
Co.,   62   Me.    552,  16  AmR   503. 


For  later  oases,  daTalopin«ii.ts  and  ohaacoo  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ages  therefor  should  be  estimated  in  a  fair  and 
reasonable  manner,  and  not  by  any  sentimental  or 
fanciful  standard,*^  and  should  constitute  a  rea- 
sonable compensation  to  plaintiff  upon  the  facts  dis- 
closed by  the  evidence.'*  The  jury  are  entitled  *o 
consider  the  length  of  plaintiff's  suffering,*^  the  na- 
ture of  the  injury,**  the  age,«'  health,*'  habits," 
and  pursuits  •»  of  plaintiff. 

Future  conflequences.  It  is  not  necessary  that 
there  should  be  direct  evidence  that  plaint^  will 
suffer  pain  in  the  future,  but  the  jury  are  entitled 
to  draw  all  such  inferences  from  the  evidence  as 
are  justified  by  the  common  experiences  and  ob- 
servations of  mankind.**  The  rule  that  the  recov- 
ery must  be  limited  to  its  present  value,  applicable 
to  recoveries  for  diminution  of  earning  capacity,'" 
is  not  applicable  to  a  recovery  for  future  pain  and 
suffering.'*  An  instruction  that  the  jury  should 
allow  plaintiff  "compensation"  for  the  pain  and 


suffering  which  he  has  undergone  and  also  the 
"present  worth"  of  pain,  if  any,  likely  to  be  suf- 
fered by  him  in  the  future  is  misleading,  since  the 
jury  are  likely  to  associate  "worth"  with  the  idea 
of  cost  or  price  and  as  something  different  from 
' '  cotnpensation. "  '  *    . 

a  222]  j.  Mmtal  Fain  and  Suffering.  The 
amount  of  an  award  for  mental  pain  and  suffering 
rests  ordinarily  in  the  sound  and  intelligent  dis- 
cretion of  the  jury."  Direct  evidence  as  to  mental 
suffering  is  unnecessary  in  order  that  there  may  be 
an  award  therefor,'*  and  according  to  some  authori- 
ties evidence  of  mental  suffering  other  than  evi- 
dence of  the  injury  which  is  the  alleged  cause  of 
action  is  inadmissible."  According  to  other  au- 
thorities, liowever,  the  admission  of  direct  evidence 
as  to  mental  anguish  is  not  erroneous,'*  although  it 
would  seem  that  in  any  event  it  will  not  control 
the  judgment  of  the  jury  based  upon  their  own 


Mo. — Blirelow  T.  Metropolitan  Stt 
R.  Co.,  48  Mo.  A.  367. 

Kebr. — FUnn  v.  Frederlckson,  89 
Nebr.  B«3.  131  NW  934;  Bayard  v. 
Ft-anklln,  84   Nebr.   150,   120  NW  914. 

Nev. — Powell  v.  Nevada,  etc.,  R. 
Co.,  28  Nev.  40,  78  F  987,  28  Nev.  305, 
82     P    96. 

N.  Y. — Weber  v.  ■  International  R. 
Co.,    67    MlBC.    167,    107   NTS    986. 

Pa. — ^Blakley  v.  Pittsburgh  R.  Co., 
243  Pa.  260,  90  A  72;  Goodhart  V.- 
Pennsylvania R.  Co.,  177  Pa.  1,  36  A 
191,  55  AmSR  705;  Baker  v.  Penn- 
sylvania Co.,  142  Pa.  503,  21  A  979,  12 
LRA  698;  Ocbanu  v.  Philadelphia 
Tract.  Co.,  7  Pa.  Co.  39.  , 

Tex. — Yellow  Pine  Paper  Mill  Co. 
V.    Lyon*,    (Civ.   A.)   159  SW  909. 

Va. — Richmond  R,  etc.,  Co.  •  v. 
Qarthrlerht,  92  Va.  627,  24  SB  267, 
63  AmSR  839.  32  LRA  220. 

"The  very  nature  of  the  pain  and 
suffering  negatives  the  idea  that  a 
decision  can  be  reached  by  the  ap- 
plication of  any  standard  of  values. 
Pain  has  no  market  value,  and  suf- 
fering no  scale  of  prices."  The  Little 
Silver,  supra. 

"Compensation  [for  pain  and  suf- 
fering! is  the  established,  appropri- 
ate, more  exact,  and  better  word.  It 
Is  however  compensation,  not  as  a 
precise  equivalent  or  valuation  nor 
compensation  from  a  sentimental  or 
benevolent  standpoint,  but  such 
amount  as  will  be  the  most  reason- 
able approximation  the  circumstances 
admit  to  a  pecuniary  compensation 
not  In  the  nature  of  things  capable 
of  exact  measurement."  Schenkel  v. 
Pittsburg,  etc.,  Tract.  Co.,  194  Pa. 
182.    186.    44    A    1072. 

[a]  Applloatlon  of  nil*,<— It  has 
been  held  not  a  reversible  error  for 
a  court  to  instruct  a  jury  that 
"money  is  an  Inadequate  recompense 
for  pain."  Morgan  v.  Southern  Pac. 
Co..    95  Cal.  501.  30  P  601. 

[b]  In  a*orgiii,  the  only  nieaaure 
of  damages  for  pain  and  suffering  is 
the  enlightened  conscience  of  an  Im- 
partial Jury.  Southern  Cotton  OH  Co. 
V.  Skipper,  125  Ga.  368,  64  SB  110; 
Lamb  v.  Kennedy,  15  Ga.  A.  533,  83 
SB  796;  Southern  Bell  Tel.,  etc., 
Co.  V.  Shamos,  12  Ga.  A.  463,  77  SE 
312 

X>aTsonaI  Injnrias  g'annrally  see  su- 
pra  (   181. 

ei.  U.  S. — Latchtlroacker  v.  Jack- 
*onville  Towing,  etc.,  Co.,  181  Fed. 
27».  279  [aft  184  Fed.  987,  106  CCA 
6651. 

Ala. — ^Alabama  Great  Southern  R. 
Co.   V.  Fllnn.  74  S  246.  - 

Ark. — St.  L,out»,  etc.,  R.  Co.  v.  Da» 
las,  93  Ark.  209,  124  SW  247. 

Iowa. — Morris  v<  Chicago,  etc.,  R. 
Co.,   45  Iowa  29. 

Md. — Bannon  v.  Baltimore,  etc.,  R. 
Co..    24    Md.    108. 

Mo. — ^Hanlford  v.  Kansas  City,  103 
Mo.  172,  15  SW  763;  Bigelow  v.  Met- 
ropolitan   St.    R   Co.,    48    Mo.  A.    867. 

Pa.— Ooodbart  ▼.   Pennsylvania  R 


Co.,  177- Pa.  1,  36  A  191,  66  AmSR 
706. 

R.  I.— Hill  V.  Union  R.  Co.,  26  R.  I. 
665,  67  A  374. 

"While  a  wide  latitude  is  allowed 
the  jury  in  estimating  for  this  ele- 
ment [physical  and  mehtal  pain].  It 
should  nevertheless  be  confined  with- 
in reasonable  limits."  Latchtlmacker 
V.  Jacksonville  Towing,  etc.,  Co.,  su- 
pra. 

69.  Bostwick  V.  Pittsburgh  R.  Co., 
265  Pa.  387,  100  A  123;  Muslck  v. 
Latrobe,  184  Pa.  376,  39  A  226;  Hill 
V.  Union  R.  Co.,  25  R.  1.  666,  57  A 
374;  Yellow  Pine  Paper  Mill  Co. 
V.  Lyons,  (Tex.  Civ.  A.)  169  SW 
909. 

"The  jury  must  be  governed  by  the 
evidence  in  the  case."  St.  Louis',  etc, 
R.  Co.  V.  Dallas,  .93  Ark.  209,  216,  124 
SW  247. 

[a]  WUl*  1jh»x»  Is  no  praolMi  war 
by  which  the  pecuniary  compensation 
for  pain  may  be  estimated,  the  court 
has  power  to  say  what  should  be  the 
ultimate  bounds  of  the  recovery  and 
to  see  that  such  bounds  are  not  ex- 
ceeded. Tomljanovlch  v.  Victor 
American  Fuel  Coi,  227  Fed.  961. 

63.  Hufit  V.  Hoyt,  20  111.   644. 

(a]  Snration  of  lUlMsa. — In  award- 
ing damages  to  a  married  woman.  In 
an  action  by  a  husband  and  wife  for 
an  Injury  sustained  by  defendant's 
negligence,  the  jury  may  consider  the 
length  of  time  she  was  ill  in  conse- 
quence.    Hunt  V.  Hoyt,   20  111.  644. 

64.  Chicago,  etc..  R.  Co.  v.  Lan- 
non,  86  Ark.  687,  112  SW  177;  Curtis 
V.  Rochester,  etc.,  R.  C<5.,  18  N.  T. 
634,  76  AmD  258  [aff  20  Barb.  282]; 
Baker  v.  Pennsylvania  Co.,  142  Pa. 
603,  21  A  979.  12  LRA  698. 

6B.  Baker  v.  Pennsylvania  Co.,  142 
Pa.  503,  21  A  979,  12  LRA  698. 

66.  .  Baker  v.  Pennsylvania  Co.,  142 
Pa.  503,  21  A  979.  12  LRA  698. 

67.  Baker  v.  Pennsylvania  Co.,  142 
Pa.   503,  21  A  979,  12   LRA  698. 

68.  Baker  v.  Pennsylvania  Co.,  142 
Pa.   503,  21  A  979,  12  LRA  698. 

'     69.     See  supra   t   94. 

TO.     See  supra  i  196. 

71.  Bostwick  V.  Pittsburgh  R.  Co., 
225  Pa.  387,   100  A  123. 

73.  McLane  v.  Pittsburg  R  Co., 
230  Pa.  29,  79  A  237. 

78.  Ala. — Alnbama  Great  South- 
ern R.  (3o.  V.  Flinn,  74  S  246;  Mont- 
gomery, etc.,  R.  Co.  V.  Mallette,  92 
Ala.   209.  9  S  363. 

Cal. — Sloane  v.  Southern  Cal.  R. 
Co.,  Ill  Cal.  668,  44  P  320,  32  LRA 
193. 

Qa. — Western,  etc.,  R.  Co.  v.  Car- 
lock,  20  Ga.  A.  249,  92  SB  1006;  Rome 
V.  Ford,  IS  Ga.  A.  386,  79  SE  243. 

Ida. — Horn  v.  Boise  City  (Janal  Co., 
7   Ida.    640.    66   P   145. 

Nebr. — FUnn  v.  Fredrickson,  89 
Nebr.    563.   131   NW  934. 

Nev. — Powell  v.  Nevada,  etc.,  R. 
Co.,  28  Nev.  40,  78  P  978.  28  Nev.  805, 
82  P  96. 

See    International,    etc.,    R    Co.    v. 


Rhoades,  21  Tex.  Civ.  A.  459,  61  SW 
517,  62  SW  979  (holding  that  the 
amount  of  damages  arising  from 
mental  anguish  need  not  be  proved  in 
any    specific   sum). 

[a]  An  Inctmotton.'  that  "in  8om» 
torts  the  entire  injury  is  to  the  peace, 
happiness  or  feelings  of  the  plaln- 
tlfT;  and  in  such  a  case  no  measure 
of  damages  can  be  prescribed  except 
the  enlightened  consciences  of  Im- 
partial jurors"  has  been  sustained 
where  there  is  no  evidence  as  to  ac- 
tual damages.  Western,  etc.,  R.  Co. 
v.  Oarlock,  20.  Ga.  A.  249,  269,  92  SB 
1006. 

74.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
TrlmbW,  64  Ark.  $54.  16  SW  899. 

Mass. — Stowe  v.  Heywood,  7  Allen 
118. 

Nebr. — Hoover  v.  Haynes,  93  NW 
732;  Boldt  v.  Budwig.  19  Nebr.  739, 
28  NW  280. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  17  SW  521;  Western 
Union  Tel.  Co.  v.  Adams,  76  Tex.  631, 
12  SW  867,  16  AmSR  920,  6  LRA  844; 
Galveston,  etc.,  R.  Co.  v.  Hubbard, 
(Civ.  A.)  70  SW  112;  International, 
etc.,  R.  Co.  V.  Anchonda,  (Civ.  A.) 
68  SW  743;  International,  etc.,  R. 
Co.  V.  Mitchell,  (Civ.  A.)  60  SW  996; 
Missouri,  etc.,  R.  Co.  v.  Cox,  (Civ.  A.) 
56  SW  854,  56  SW  97;  San  Antonio  v, 
Kreusel.  17  Tex.  Civ.  A.  594,  43  SW 
615;  Western  Union  Tel.  Co.  v.  Por- 
ter, (Civ.  A.)  26  SW  866;  Western 
Union  Tel.  Co.  v.  McLeod,  (Civ.  A.) 
22  SW  988. 

Va. — Southern  Bell  Tel.,  etc.,  Co.  v. 
Clements,  98  Va.  1,  34  SB  951. 

76.  City  Nat.  Bank  v.  Jeffries,  73 
Ala.  183;  Stowe  v.  Heywood,  7  Allen 
(Mass.)  .  118.  Compare  Trinity,  etc., 
R.  Co.  V.  O'Brien,  18  Tex.  Civ.  A.  690, 
46  SW  389. 

[a]  B«MK>B.  for  ml*. — "Mental 
suffering  cannot  be  directly  proved  as 
a  fact  by  any  one  besides  the  suf- 
ferer, but  is  a  matter  of  inference 
from  causes  which  naturally  tend  to 
produce  it.  It  cannot  be  measured 
aright  by  outward  manifestations; 
for  there  may  be  a  show  of  great 
distress  where  little  or  none  is  felt. 
And  great  distress  may  be  concealed 
and  borne  in  silence  with  an  appar- 
ently quiet  mind.  Ab  Inquleto  saepe 
simulatur  quies.  Hence  it  is  plain 
that  the  amount  of  a  plaintiff's  dam- 
ages for  mental  suffering  is  not  the 
amount  to  be  affected  by  evidence  of 
his  language  or  conduct — which  we 
suppose  to  have  been  the  evidence  ad- 
mitted in  the  pre.sent  case — but  by 
the  nature  and  extent  of  the  Injury 
which  caused  that  suffering,  and  its 
natural  tendency  to  produce  it." 
Stowe  V,  Heywood,  7  Allen  (Mass.) 
118.  124. 

76.  Western  Union  Tel.  Co.  v. 
Adams.  75  Tex.  531.  535,  12  SW  857, 
16  AmSR  920,  6  LRA  844;  Missouri, 
etc..  R.  Co,  V.  Miller,  25  Tex.  Civ.  A. 
460.  61  SW  978. 

"As   Juries   may,    from    tbelr   own 
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knowledj^  and  experience  of  homan  nature/^  As 
bearii^  upon  the  amount  of  mental  pain  and  dis- 
tress inflicted,  it  is  proper  to  show  the  manner  in 
which  the  wrongful  act  was  committed,^"  or  the  mo- 
tive therefor."  Where  plaintiff  is  entitled  to  re- 
cover for  mental  anguish  in  cMinection  with  an  in- 
jury, incidents  in  connection  with  his  chosen  pro- 
fession which  tend  to  disclose  his  general  proficiency 
and  achievement  in  it  and  attachment  thereto  may 
be  properly  admitted.^" 

[I  223]  D.  Aggnvatlon  of  Damages.  While 
there  are  some  authorities  which  apparently  sup- 
port the  doctrine  that  the  circumstances  giving 
color  to  a  wrongful  act  may  be  considered  as  bear- 
ing upon  the  measure  of  damages,  and  that,  where 
elements  of  aggravation  are  present,  damages  may 
be  awarded  with  a  more  liberal  hand,^'  although 
exemplary  damages  as  such  are  not  awarded,''  the 
rule  supported  by  the  weight  of  authority  is  that 


knowledge  and  experience  of  human 
nature,  estimate  damatre  proceeding 
from  that  cause  without  any  evidence, 
It  Is  not  important  to  produce  it,  and 
when  produced  it  ought  not,  as  a  gen- 
eral rule,  to  have  a  controlling  effect; 
and  yet  we  are  not  able  to  see  why 
the  fact  that  mental  anguish  was  felt 
and  was  exhibited  by  speech  or  other- 
wise may  not  be  proved  for  what  it 
may  be  worth."  Western  Union  Tel. 
Co.  v.  Adams,  supra. 

77.  Western  Union  Tel.  Co.  v. 
Adams,  75  Tex.  531,  12  SW  857,  16 
AmSR  920.  6  LRA  844. 

78.  Wyman  v.  Leavitt,  71  Me.  227, 
S6  AmR  303;  Hawes  v.  Knowles,  114 
Mass.  518,  19  AmR  383;  Smith  v. 
Holcomb,  99  Mass.  662;  Stowe  v.  Hey- 
wood.  7  Allen  (Mass.)  118. 

79.  Bee  supra  i  166. 

80.  Southern  Pac.  Co.  v.  Ward,  208 
Fed.  386,  126  CCA  601. 

[a]  ZUvstTktloa. — ^Where  an  army 
officer  was  Injured  in  such  manner  as 
to  necessitate  the  amputation  of  his 
leg,  it  ia  proper  to  allow  him  to  tes- 
tify as  to  the  number  of  battles  or 
military  engagements  he  had  partici- 
pated in.  Southern  Pac.  Co.  v.  Ward, 
208  Fed.  386,  126  CCA  601. 

81.  Culbertson  v.  Ellis,  6  F.  Cas. 
No.  3,461,  6  McLean  248;  Young  v. 
Mertens,  27  Md.  114;  Sniyely  v. 
Fahnestock,  18  Md.  391;  Caldwell  v. 
Northern  Pac.  R.  Co.,  66  Wash.  223, 
106  F  626:  Emblen  v.  Myers,  6  H.  & 
N.  54,  68,  168  Reprint  23. 

"It  is  universally  felt,  by  all  per- 
sons who  have  had  occasion  to  con- 
sider the  question  of  compensation, 
that  there  is  a  dlfTerence  between  an 
injury  which  is  the  mere  result  of 
such  negligence  as  amounts  to  little 
more  than  accident,  and  an  injury, 
wilful  or  negligent,  which  Is  accom- 
panied with  expressions  of  Insolence." 
Emblen  v.  Myers,  supra  (per  Pollock, 
C    B  ^ 

'  [a]  '  Kalloioits  liitamtioa^>In  an 
action  for  throwing  poisoned  barley 
upon  plaintifTs  premises  in  order 
to  poison  his  poultry,  the  Jury  Is  not 
confined  in  their  verdict  to  the  actual 
damages  sustained,  but  may  consider 
the  malicious  Intention  of  defendant. 
Sears  v.  Lyons,  2  Stark.  317,  3  ECL> 
426. 

88.  Bmblen  v.  Myers,  6  H.  &  N. 
54,  59,  158  Reprint  23. 

"The  Courts  have  always  recog- 
nized the  distinction  between  dam- 
ages given  with  a  liberal  and  a  spar- 
ing hand."  Ehnblen  v.  Myers,  supra 
(per  Pollock,  C.  B.). 

Bight  to  asMnnlMT  damaMB  see 
infra   ii   268-298. 

83.  See  supra  I  166. 

84.  DriscoTl  V.  Collins,  31  N.  B. 
604. 

88.  Cal. — Nightingale,  v.  Scannell, 
18   Cal.    315. 

Colo. — Bowman  v.  Davis,  13  Colo. 
»»7,  22  P  507. 


Conn. — Andrews  v.  Pardee-,  6  Day 
29. 

Ind. — ^Jenkins  v.  Parkhill,  26  Ind, 
473. 

Md.— Addison  v.  Hack,  2  QIU  221, 
41  AmD  421. 

Mass. — King  v.  Bangs,  120  Mass. 
614;  Noxon  v.  Hill,  2  Allan  216.      ■ 

Mo. — State  V.  Dlckmann,  (A.)  124 
SW  29 

N.  ti— Wallace  v.  Ooodall,  18  N.  H. 
489 

Wis. — Cotton  V.  Reed,  2  Wis.  468. 

[a]  «Ilttl(»tlon  of  dHBa««a"  da- 
fla*<L— The  term  "mitigation  of  dam- 
ages" is  properly  applied  only  to  ac- 
tions where  the  damages  are  not 
capable  of  exact  pecuniary  measure- 
ment, and  is  used  in  contradistinc- 
tion to  the  term  "aggravation  of  dam- 
ages," and,  where  matter  in  aggra- 
vation of  damages  is  proper,  matter 
in  mitigation  may  be  shown.  Swank 
V.  Elwert,  55  Or.  487,  106  P  901. 

[b]  ZUwrtratlona. — (l)  In  an  ac- 
tion for  damages  for  diverting  the 
course  of  a  stream  which  ran  through 
plaintiff's  land,  defendant  may  show 
In  mitigation  that  the  diversion  was 
made  on  his  own  land,  that  It  was  a 
benefit  rather  than  an  injury  to 
plaintiff,  and  that  it  was  done  under 
a  license  from  plaintiff.  Addison  v. 
Hack,  2  am  (Md.)  221,  41  AmD  421. 
(2)  In  a  mortgagee's  action  against 
a  person  who  has  injured  the  mort- 
gaged property  by  a  removal  of  fix- 
tures, evidence  that  the  mortgagee, 
after  the  alleged  injury,  and  before 
the  action  ,was  brought,  under  the 
power  in  his  mortgage,  sold  the  mort- 
gaged premises  for  more  than  enough 
to  pay  his  debt  and  all  prior  encum- 
brances is  admissible  in  mitigation  of 
damages.  King  v.  Bangs,  120  Mass. 
614.  (3)  In  an  action  against  a  mag- 
istrate to  recover  damages  for  his 
wrongful  act  in  issuing  an  execution 
which  was  invalid  on  its  face,  he 
may  show  In  mitigation  that  the  con- 
dition and  circumstances  of  the  Judg- 
ment debtor  were  such  that  nothing 
could  have  been  collected  upon  a  valid- 
execution.  Noxon  V.  Hill,  2  Allen 
(Mass.)  216.  (4)  In  an  action  against 
an  »gent  to  whom  a  note  was  given 
for  collection,  and  who  without  au- 
thority and  without  consideration  de- 
livers it  up  to  the  maker,  who  is 
insolvent,  such  Insolvency  may  be 
given  In  evidence  in  mitigation  of 
damages,  Andrews  v.  Pardee,  6  Day 
(Conn.)  29.  (5)  If  plaintiff  has  sold 
the  standing  trees  upon  the  soil,  this 
may  be  shown.  In  mitigation  of  dam- 
ages, in  an  action  of  trespass  for 
breaking  the  close  against  the  pur- 
chasers of  the  trees,  and  his  admis- 
sion that  he  has  sold  them  is  evi- 
dence of  the  fact.  Wallace  v.  Qood- 
all,   18   N.   H.    439. 

Burden  of  proof  see  infra  |  322. 
86.     Foster  v.  Chamberlain,  41  Ala. 
158. 


upon  a  question  of  strictly  compensatory  damages 
the  motives  of  the  wrongdoer  are  immaterial.'*  In 
any  event  damages  cannot  be  enhanced  by  reason 
of  questions  put  by  counsel  daring  the  trial  of  the 
cause."  ' 

[$  224]  E.  Hitication  or  Reduction  of  Dam- 
ages— 1.  In  General.  As  a  general  rule,  defendant 
is  entitled  to  show  in  mitigation,  or  more  properly 
in  reduction  of  the  amount  of  damages,  any  facts 
surrounding  the  injury  complained  of  which  tend 
to  reduce  the  amount  required  for  just  compensa- 
tion to  plaintiff,"  although  due  regard  must  be  had 
to  the  state  of  the  pleadings,'*  and  the  relevancy 
of  the  evidence."  Uncertain  and  contingent  possi- 
bilities cannot  be  taken  into  consideration  in  miti- 
gation of  damages."  An  offer  to  plaintiff  of  some- 
thing other  than  that  which  he  is  entitled  to  as 
compensation  is  not  admissible  in  mitigation,**  nor 
can  a  defendant  who  is  bound  to  make  compenaa- 

87.  Lioulsvllle,  etc,  R.  Co.  v.  Elast 
Tennessee,  etc.,  R.  Co.,  60  Fed.  993, 
9  CCA  814;  Union  Pac  R.  Co.  v. 
Reese,  66  Fed.  288,  6  (XiA  510  [app 
dism  168  U.  8.  709  mem,  16  SCt  1207 
mem,  41  L.  ed.  307  mem];  Scran  ton 
Gas,  etc.,  Co.  v.  Weston,  67  Pa.  Super. 
355. 

[a]  Iltauitr>tloiM<  (1)  On  the 
question  of  impairment  of  earning 
capacity,  evidence  as  to  plaintifTs 
prior  habits  is  Inadmissible  in  miti- 
gation, where  it  is  not  within  the 
Issues  raised  by  the  pleadings  or 
'shown  to  be  relevant  or  material  by 
the  record  in  the  case.  Union  Pac 
R.  Co.  V.  Reese,  66  Fed.  288.  5  CCA 
610  [app  dism  163  U.  S;  709  mem,  16 
SCt  1207  mem,  41  L.  ed.  307  mem]. 
(2)  In  an  action  for  injury  to  an 
automobile,  it  is  not  error  to  refuse 
to  permit  defendant  to  show  that  he 
had  purchased  and  offered  to  deliver 
to  plaintiff  a  car  body  of  the  same 
character  as  that  which  was  injured, 
where  the  offer  is  made  in  mitiga- 
tion of  dalnages  only.  Scranton  Oaa, 
etc.,  Co.  V.  Weston.  67  Pa.  Super. 
356. 

88.  Ransom,  etc..  Co.  v.  Pinches, 
234  Fed.  847,  148  CCA  445;  Bills  V. 
New  York  Cent.  R.  Co.,  84  N.  T.  6; 
O'Connor  v.  New  York,  etc.,  Ijand 
Impr.  Co.,  8  Misc  243,  28  NYS  544; 
Gulf,  etc.,  R.  Co.  v.  HoUlday,  66  Tex. 
612;  Joske  v.  Pleasants,-  15  Tex.  Civ. 
A.  433,  39  SW  686;  Piper  v.  Kings- 
bury, 48  Vt.  480. 

[a]  ZllnstxatlOBa. — (1)  In  an  ac- 
tion for  the  destruction  of  a  crop  by 
flowage  of  land,  evidence  as  to  what 
plaintiff  might  have  made  had  he 
planted  and  cultivated  another  crop 
is  too  uncertain  to  support  any  esti- 
mate as  to  the  amount  by  which  his 
damages  should  be  reduced.  Oulf. 
etc,  R.  Co.  V.  HoUlday,  66  Tex.   612. 

(2)  Where  the  refusal  of  a  request 
made  by  plaintiff  rendered  injury  to 
his  property  certain,  the  damage  can- 
not be  mitigated  by  a  speculation  as 
to  what  might  .have  happened  had 
the  request  been  granted.  Bills  v. 
New  York  Cent.   R.   Co.,   84  N.   T.    5. 

(3)  In  an  action  for  injuries  to  cattle 
shipped  by  railroad,  resulting  from 
a  refusal  on  the  part  of  the  railroad 
company  upon  a  delay  in  transporta- 
tion to  place  the  cars  in  which  the 
cattle  were  loaded  in  a  convenient  po- 
sition for  unloading,  plaintiff's  dam- 
ages cannot  be  mitigated  by  speculat- 
ing upon  what  might  have  happened 
had  the  request  been  granted  and  the 
cattle  unloaded.  Bills  v.  New  York 
Gent.  R.  Co.,  84  N.  Y.  6,  68  N.  Y. 
9D8. 

89.  Nash  v.  Minnesota  Title  Ins., 
etc.,  Co.,  163  Mass.  674,  40  NE  1039, 
47  AmSR  489,  28  LRA  753. 

[a]  ZUnatratlom/— Where  plaintiff 
was  induced  to  purchase  bonds  se- 
cured by  a  real  estate  mortgage  on 
the    false    representations   of    defen- 


sor latar  oases,  dvvelopaMBts  and  tibaagv*  In  tl>«  law  see  cumulative  Annotations,  same  title,  page  and  note  namtMr. 
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tion  in  money  compel  plaintiff  to  accept  it  in  an- 
other mediom.*"  A  subsequent  tort,*'  or  breach  of 
a  contractual  obligation*^  by  plaintiff  against  de- 
fendant cannot  be  shown  in  mitigation.  Benefits 
wUl  not  be  allowed  in  mitigation  of  damages  unless 
their  value  is  shown.'^ 

AToidarhle  oonBmxnencea.  As  has  been  already 
noted,  there  can  be  no  recovery  by  plaintiff  for 
consequences  of  an  injury  which  by  the  exercise  of 
proper  care  on  his  part  might  have  been  avoided.** 
It  is  proper,  therefore,  in  mitigation  of  damages  for 
defendant  to  show  that  consequences  sought  to  be 
made  a  basis  of  recovery  come  within  this  rule.** 
And,  of  course,  where  an  injured  person  has  suc- 


ceeded in  reducing  the  damages  suffered,  or  which 
would  otherwise  have  been  suffered,  his  claim 
against  defendant  must  be  reduced  accordingly.'* 

[i  225]  2.  Breach  of  Contract.  In  accordance 
with  the  general  rule,*^  defendant  in  an  action  for 
breach  of  a  contract  is  entitled  to  show  any  mat- 
ters which  go  to  reduce  the  amount  of  loss  actually 
suffered  by  plaintiff,**  provided  such  matters  have  a 
proximate  relation  to  the  contract.*^  So,  particu- 
larly in  equity,'  he  may  show  that  plaintiff  has  re- 
ceived and  retained  the  benefit  of  a  partial  perform- 
ance.' Defendant  is  likewise  entitled  to  show  that 
a  portion  of  the  loss  was  due  to  plaintiff 's  own  act 
'  or  neglect,'  or  that  he  has  been  injured  by  plain- 


dant  that  the  title  to  the  lahd  was 
perfect,  while  In  fact  there  was  a 
prior  mortKage  thereon.  It  was  not 
error  to  refuse'  to  allow  defendant 
to  show,  in  mitigation  of  damaBea, 
that  he  bad  procured  an  asslgoment 
of  the  prior  mortgage,  and  had  ten- 
dered a  discharge  of  It  to  plaintiff 
at  the  trial.  Nash  v.  Minnesota  Title 
Ins.,  etc,  Co..  163  Mass.  574,  40  NB 
1039.  47  AmSR  489,  28  LRA  753. 

90l     Marcy  v.  Fries,  18  Kan.  363. 

91.  Frout  V.  Hardin,  5«  Ind.  165, 
26  AmR  IS. 

[a]  nivatntttoa^— In  an  action  by 
a  tenant  against  his  landlord  for  an 
Injury  to  the  crop  caused  by  tres- 
passing animals,  evidence  that  the 
tenant  in  dividing  the  residue  had 
retained  a  portion  to  which  the  land- 
lord was  entitled  is  Inadmissible  In 
mitigation  of  damages.  Frout  v. 
Hardin.  66  Ind.  165,  26  AmR  18. 

99.  Frout  V.  Hardin,  56  Ind.  165, 
26  AmR  18. 

95.  Gulf,  eta,  R.  Co.  ▼.  Weatherly, 
99  Tex.  538,  90  SW  1098;  Oulf,  etc., 
R.  Co.  V.  Harbison,  99  Tex.  536,  90  SW 
1097. 

[a]  ApjfUoatloii  of  nd«b— In  an 
action  against  a  railroad  for  Injury 
to  crops  and  realty  by  overflows 
caused  by  Insufllclent  drainage,  the 
damages  sustained  could  not  be  re- 
duced by  showing  that  the  land  had 
been  enhanced  by  a  deposit  of  a  sedi- 
ment of  a  fertilizing  character,  un- 
less the  value  of  the  benefits  was 
shown.  Qulf.  etc.,  R.  Co.  v.  Weather- 
ly,   99    Tex.   538,   90   SW   1098. 

94.     See  8i4>ra  {{  96-104. 

96.  Ind. — Standard  Oil  Co.  v.  Bow- 
ker,  141  Ind.  12.  40  NK  128. 

Me. — Grlndle  v.  Eastern  Express 
C*..  67  Me.  317.  24  AmD  31;  Miller 
V.  Mariner's  Church,  7  Me.  61,  20  AmD 
S41. 

Mass. — ^Loker  v.  Damon,  17  Pick. 
284. 

N.  J. — Lord  V.  Carbon  Iron  Mfg. 
Co.,  42  N.  J.  Eq.  157,  6  A  812. 

N.  T. — Spencer  v.  Halstead.  1  Den. 
606  [afr  How.  A.  Cas.  319];  Clark  v. 
MarslgUa.  1  Den.  317,  43  AmD  670; 
HeCkscher  v.  McCrea,  24  Wend.  304; 
Shannon  v.  Comatock,  21  Wend.  457, 
34  AmD  262. 

Vt. — Blodgett  v.  Brattleboro,  30  Vt. 
579. 

[a]  Zllaatra'tloii. — Where  the  dam- 
ages resulting  from  a  trespass  are 
aggravated  or  Increased  by  the  folly, 
willful  obstinacy,  or  gross  careless- 
ness of  the  Injured  person,  such  part 
of  his  loss  as  la  directly  attributable 
to  his  own  fault  cannot  be  recov- 
ered. Lord  V.  Carbon  Iron  Mfg.  Co., 
42   N.  J.  Eq.  157.  6  A  812. 

96.  Chandler  v.  Allison.  10  Mich. 
460. 

97.  See  supra  {<  99,  100. 

98.  Ala. — Ready  v.  Tuskaloosa,  6 
Ala.  327;  Hill  v.  Bishop.  2  Ala.  320. 

Oa. — Williams  v.  Waters,  86  Oa. 
454. 

III. — ^Bates  V.  Courtwright,  36  III. 
518;  Stow  V.  Tarwood.   14  111.   424. 

Ind. — Cox  V.  Way,  3  Blackf.  143. 

Iowa. — ^Richmond  v.  Dubuque,  etc., 
R.  Co.,  40  Iowa  264. 

Ky. — ^Kennedy  v.  Vanwlnkle,  6  T. 
a  Von.  S98. 

Mam. — CoUlna    v.    Delaporte,    116 


Mass.  159;  Curtis  v.  Asplnwall,  114 
Mass.  187,  19  AmR  332;  Pierce  v. 
Benjamin,  14  Pick.  1356.  26  AmD  396. 

Mich. — Harrlngton-Wlard  Co.  v. 
Blomstrom  Mfg.  Co.,  166  Mich.  276, 
131  NW  659;  Rail  V.  Cook,  77  Mich. 
681,   43  KW  1069. 

N.  T. — Beattle  v.  New  York,  etc., 
Constr.  Co.,  196  N.  T.  346,  89  NE 
831  [mod  127  App.  Dlv.  923  mem.  111 
NYS  1109  mem,  and  rearg  den  197 
N.  Y.  658  mem,  89  NE  831]-  Bovee 
V.  Barrett,  116  App.  Dlv.  20,  Tt)l  NYS 
322;  Bridge  v.  Mason,  45  Barb.  37; 
Durkee  v.  Mott.  8  Barb.  423  [aff  4 
N.  Y.  396];  Fletcher  v.  Button,  6 
Barb.  646;  Batterman  v.  Pierce,  8 
Hill  171. 

N.  C— Austin  V.  MUIer,  74  N.  C. 
274. 

Pa.— Wolf  V.  Studebaker,  65  Pa. 
459. 

Eng. — ^Wilson  V.  Hicks,  26  L.  J. 
Exch.    242. 

Ont. — McGregor  v.  McArthur,  6  U. 
C.  C.  P.   493. 

[a]  UlurtratloBa. — (1)  In  an  ac- 
tion for  damages  for  the  breach  of  a 
charter  party  by  the  person  engag- 
ing the  vessel,  evidence  of  freight 
earned  In  the  carrying  of  another  car- 
go during  the  period  for  which  the 
vessel  had  been  chartered  Is  admis- 
sible in  mitigation.  Watts  v.  Camors. 
115  U.  S.  353.  6  set  91.  29  L.  ed.  406; 
Dalbeattie  SS.  Co.  v.  Card.  59  Fed. 
159.  (2)  Where  defendant  was  sued 
for  the  breach  of  a  parol  lease  of 
land,  evidence  that  plaintiff,  after 
making  the  lease  to  defendant,  leased 
a  portion  of  the  premises  to  another 
and  received  rent  from  him  Is  admis- 
sible. Ewlng  V.  Codding,  5  Blackf. 
(Ind.)  433.  (3)  Where  plaintiff,  who 
had  purchased  certain  property  to 
enable  him  to  perform  a  contract  for 
defendant,  when  prevented  from  per- 
formance by  the  acts  of  defendant, 
employed  part  of  the  property  pur- 
chased In  his  own  business,  defendant 
was  entitled  to  a  mitigation  of  the 
amount  of  recovery  by  the  value  of 
the  use  of  such  property  as  was 
used  by  plaintiff  as  stated.  Baker 
Transfer  Co.  v.  Merchants'  Refrlger^ 
ating,  etc.,  Mfg.  Co..  12  App.  Dlv.  260, 
42  NTS  760.  (4)  In  an  action  for 
failure  to  make  certain  excavations 
according  to  contract,  evidence  that 
the  work,  if  done,  would  not  have 
been  of  value  to  plaintiff  was  admis- 
sible In  mitigation.  LiOulsvlUe.  etc.. 
Canal  Co.  v.  Rowan,  4  Dana  (Ky.) 
606.  (5)  In  an  action  for  breach  of  a 
contract,  whereby  plaintiff  was  to 
manufacture  machines  for  defendant, 
the  latter  had  the  right  to  show  that 
another  contract  by  plaintiff  occupied 
Its  whole  time,  and  that  the  proflts 
offset  the  loss  under  the  other  con- 
tract. Harrlngton-Wlard  Co.  v. 
Blomstrom  Mfg.  Co.,  166  Mich.  276, 
131  NW  659.  (6)  Where  a  plaintiff 
purchased  material  to  enable  him  to 
perform  a  contract  with  defendant, 
and  was  not  permitted  to  do  so, 
defendant  is  entitled  to  credit  in 
mitigation  of  damages,  for  the  value 
of  the  use  of  such  material  by  plain- 
tiff for  other  purposes,  but  plaintiff 
was  not  bound  to  use  It  to  the  exclu- 
sion of  materials  already  provided 
for  such   purposes.     Baker  Transfer 


Co.  V.  Merchants'  Refrigerating,  etc., 
Mfg.  Co.,  12  App.  Dlv.  260,  42  NYS 
76. 

99.  Olds  V.  Mapes-Reeves  Constr. 
Co.,  177  Mass.  41,  58  NE  478;  Stumpf 
V.  Merz,  60  Misc.  543,  99  NYS  337; 
Wolf  V.  Studebaker,  66  Pa.  469. 

[a]  AppUoaitloaa  of  ml*. — (1), 
Where  a  contractor  for  the  erection 
of  a  building,  having  dissolved  his 
contract  with  the  landowner,  breaks 
his  contract  with  a  subcontractor,  by 
ordering  him  to  do  nothing  more,  the 
latter's  damages,  which  are  the  dif- 
ference between  what  he  was  to  re- 
ceive under  the  contract  and  the  cost 
of  the  work,  are  not  to  be  diminished 
because  be  thereafter  makes  a  con- 
tract to  do  the  work  for  the  land- 
owner, on  which  he  makes  a  profit. 
Olds  V.  Mapes-Reeves  Constr.  Co..  177 
Mass.  41,  58  NE  478.  (2)  Where  an 
advertising  contract  did  not  pro- 
vide for  any  particular  space  In  the 
paper,  and  the  acceptance  of  sub- 
sequent advertising  by  plaintiffs  did 
not  depend  on  plaintiffs  having  con- 
trol of  the  space  formerly  used  by 
defendant  after  defendant's  breach  of 
the  contract,  plaintiffs  were  not 
bound  to  submit  to  a  reduction  of 
their  damages  by  the  value  of  the 
use  by  them  of  space  used  by  de- 
fendant prior  to  the  breach  of  her 
contract  for  the  balance  of  the  term. 
Stumpf  V.  Men,  50  Misc.  643,  99  NTS 
337.  (3)  Where  a  contractor  agreed, 
but  failed,  to  remove  certain  build- 
ings and  the  debris  within  thirty 
days,  his  breach  of  contract  oc- 
curred at  the  expiration  of  the  con- 
tract period  with  performance  not 
completed,  at  which  time  the  meas- 
ure of  plaintiff's  damages  became 
flxed.  and  was  not  affected  by  the  fact 
that  plaintiff  thereafter  sold  the  prop- 
erty to  a  third  person  with  the  debris 
remaining  thereon.  Cerero  v.  Amer- 
ican Surety  Co.,  69  Misc.  548,  111  NTS 
616. 

I,  Taylor  v.  Read,  4  Paige  (N.  T.) 
561.  

3.  Cox  V.  Way,  3  Blackf.  (Ind.) 
143;  Taylor  v.  Read,  4  Paige  (N.  T.) 
661;  Rainier  v.  Master,  79  (Jr.  634,  164 
P  426,  166  P  1197.  Compare  Crlfllth 
V.  Blackwater  Boom,  etc.,  Co.,  66 
W.  Va.  604.  48  SB  442,  69  LRA  124 
(holding  that,  where,  under  an  ex- 
ecutory contract  with  a  corporation, 
large  expenditures  had  been  made  by 
the  ^pntractor  In  the  construction  of 
bridges  and  roads  for  the  corporation, 
and  on  timber  partially  prepared  for 
delivery  under  the  contract,  and  on 
Insolvency  of  the  corporation  a  sale 
of  the  property  free  from  the  con- 
tract Is  made  under  the  decree  of 
the  court,  the  contractor  is  entitled 
to  compensation  out  of  the  assets, 
although  he  purchases  the  corporate 
property  and  obtains  the  beneflts 
of  the  Improvements). 

3.  Dlckerson  v.  Flnley,  168  Ala. 
149,  48  S  648;  Cooke  v.  England,  27 
Md.  14,  92  AmD  618;  A.  J.  Anderson. 
Electric  Co.  v.  Celburne  Water,  etc., 
Co.,  (Tex.  Cnv.  A.)  27  SW  504;  Davis 
V.  North-Western  R.  Co.,  4  Jur.  N.  S. 
1803.  7  Wkly.  Rep.  105. 

"The  jury  are  entitled  to  look  at 
the  conduct  of  the  parties,  and  to  fee 
where    the    real    blame    lies,    and    to 
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tiff's  failure  to  perform  the  obligations  imposed 
upon  plaintiff  by  the  same  contract/  Efforts  by  de- 
fendant to  perform  his  contract  cannot  be  shown 
in  mitigation  of  damages  for  a  failure  to  perform,' 
nor  can  a  tender  of  performance  after  suit  is 
brought  be  considered  in  the  absence  of  statute.* 
In  a  case  where  plaintiff  is  entitled  to  reeover  the 
contract  price,  deduction  cannot  be  made  of  the 
value  to  plaintiff  of  bis  covenants  constituting  con- 
ditions subsequent,  where  the  possibility  of  a  future 
breach  cannot  be  proved  or  measured  in  damages.' 

Payment  of  compensatiou  by  an  original  wrong- 
doer,* or  partial  satisfaction  from  a  third  person 
against  whom  a  claim  for  damages  was  made  in 
respect  to  the  same  subject  matter*  may  be  shown 
in  reduction  of  damages  for  breach  of  contract. 

[i  226]    S.    Torts  ^o— a.    In  Ctoneral.    In  an  ac- 


tion for  tort,  it  is  competent  for  defendant  to  prove 
any  facts  tending  to  show  that  plaintiff  has  not 
suffered  damages  to  the  extent  claimed  by  him." 
So  the  defendant  may  show  a  subsequent  change  in 
plaintiff's  relation  to  the  property,**  or  that  he  has 
only  a  special  property  or  qualified  interest  subject 
to  which  defendant  has  acquired  title,"  or  that  the 
real  value  of  the  property  is  less  than  the  apparent 
value.'*  An  indirect  benefit  to  plaintiff's  land  re- 
sulting from  defendant 's  wrong^id  act  cannot  be  set 
up  in  mitigation.''  In  an  action  by  a  married 
woman  for  personal  injuries,  proof  of  previous  mis- 
conduct by  her  husband  is  inadmissible.'* 

[$  '227]  b.  Payment  of  Compensation.  A  plain- 
tiff cannot  set  up,  as  elements  of  his  damages,  mat- 
ters as  to  which  he  has  received  compensation  from 
an   original   wrongdoer."     Where   payments    have 


whom  in  reality  the  mischief  is  to  be 
attributed.  There  can  be  no  doubt 
a  person  is  not  bound,  if  he  is  called 
upon  to  pay  a  sum  of  money  for 
groods  when  the  claimant  is  not  en- 
titled to  make  the  charge,  to  pay  the 
money  on  all  occasions,  and  then  try 
the  question  by  claiming  to  )iave 
the  money  back  again.  That  cannot 
be  laid  dnvm.  But'  we.  tMnk  thtt,.Mit 
a  case  like  the  present,  the  Jury  are 
entitled  to  look  at  all  the  circum- 
stances, and  to  see  where  the  blame 
attaches,  and  to  whose  conduct  tlje 
loss  la  due,  and  to  say  in  what  man- 
ner the  actual  mischief  shall  be  borne 
according   to   the   way   in   which   the 

Sarties  have  conducted  themselves." 
>avia  V.  North-Western  R.  Co.,  4 
Jur.  N.  S.  1303,  7  Wkly.  Rep.  lOB, 
106. 

4.  Hill  V.  Bishop,  2  Ala.  320.  See 
Bovllle  V.  Dalton  Paper  Mills,  86  Vt. 
305,  85  A  623  (holding,  however,  that 
plalntllT's  failure  to  do  something  ac- 
cording to  the  contract  having  been 
because  he  was  prevented  by  defen- 
dant's roncompliance  with  the  con- 
tract, defendant  cannot  have  its  loss 
therefrom  applied  in  reduction  of 
plaintiff's  claim  for  services  before 
he  was  obliged  by  defendant's  default 
to  abandon  the  contract). 

5.  Dana  v.  Fiedler,  1  E.  D.  Smith 
(N.  Y.)  463  [aff  12  N.  Y.  40,  62  AmD 
130]. 

6.  Colby  V.  Reed,  99  U.  S.  660,  26 
L.  ed.  484. 

ta]  ninatnttion.— In  an  action  for 
breach  of  contract  the  court  cannot, 
unless  so  authorized  by  statute,  com- 
pel plaintiff  to  accept,  in  mitigation 
of  damages,  when  tendered  to  him 
by  defendant  In  open  court,  property 
for  the  nondelivery  of  which  the  ac- 
tion was  brought.  Colby  v.  Reed,  99 
U.  S.  660,  25  L.  ed.  484. 

7.  Ransom,  etc.,  Co.  v.  Pinches,  234 
Fed.  847,  148  CCA  445. 

8.  Lanahan  v.  Heaver,  79  Md.  413, 
29  A  1036. 

[a]  ninstratlOBB,!— (1)  Where  a 
building  contractor,  who  was  to  have 
received  a  leasehold  Interest  in  the 
building  when  completed,  was  pre- 
vented from  completing  It  by  reason 
of  the  land  being  appropriated  for  a 
street,  and  recovered  from  tnerctty 
certain  apeciflc  damages,  he  cannot,  in 
an  action  against  the  owner  for 
breach  of  the  building  contract,  re- 
cover the  same  damages.  Lanahan 
V.  Heaver,  79  Md.  413,  29  A  1036. 
(2)  Where  a  person  who  has  engaged 
another  to  do  a  certain  amount  of 
work  in  a  distant  place  has  rendered 
himself  liable  In  damages  because 
there  is  not  that  amount  to  be  done, 
he  is  entitled  to  a  credit  for  freight 
paid  by  him  for  shipment  by  the 
other  of  his  working  outfit.  Howard 
V.  Meyer,  (Tenn.  Ch.  A.)  50  SW  661. 

B.  New  York  Bank  Note  Co.  v. 
Kidder  Press  Mfg.  Co.,  192  Mass.  391, 
78  NE  463. 

[a]  ninatrBtlon.  —  Where  defen- 
dant sold  machinery  to  plaintiff  under 


an  agreement  not  tO)  sell  similar  ma- 
chinery to  anyone  else,  and  plaintiff 
sued  defendant  for  violation  of  the 
agreement  and  also  brought  action  in 
another  state  against  the  purchaser, 
the  latter  action  being  compromised 
by  the  payment  of  a  sum  of  money 
to  plalntllt.  such  partial  satisfaction 
should  be  deducted  from  the  amount 
oC  {riallitUPa  recovery  against  defen- 
dant. New  York  Bank  Note  Co.  v. 
Kidder  Press  Mfg,  Co..  192  Mass.  391, 
78  NE  463. 

10.  AppTopzlatlon  of  vtoputtr  or 
prooesds  to  naa  of  platatw  see  Tres- 
pass [38  Cyc  11401;  Trover  and  Con- 
version  [38  Cyc  2103]. 

Bstnm  of  eoavsrted  pxoporty  see 
Traapass  [38  Cyc  11401:  Trover  and 
Conversion   [38  Cyc   2102]. 

11.  Baltimore,  etc.,  R.  Co.  v.  W^ee- 
don,  78  Fed.  584,  24  CCA  249;  Lindner 
V.  Stock,  7  La.  A.  (Orleans)  31; 
Knapp  V.  Roche,  94  N.  Y.  329;  Col- 
lins V.  Clark,  30  Tex.  Civ.  A.  341,  72 
SW  97. 

[a]  ninatimtloii. — ^Where,  in  an 
action  against  an  officer  and  his  as- 
sociates for  an  alleged  unlawful 
search  of  plaintlfTs  premises,  special 
damages  are  asked  for  the  deep  hu- 
miliation and  disgrace  to  plaintiff  and 
his  famlfy  and  the  injury  to  their 
standing  in  the  community,  caused  by 
such  search,  it  is  competent  for  de- 
fendants to  prove  that  two  women 
who  had  occupied  the  same  house 
in  which  plaintiff's  family  resided, 
one  of  them  in  the  capacity  of  plain- 
tiff's servant,  were  common  prosti- 
tutes. Collins  V.  Clark,  30  Tex.  Civ. 
A.   341,   72   SW  97. 

la.     King  V.  Bangs,  120. Mass.  614. 

13.  King  V.  Bangs,  120  Mass.  614. 

14.  Zetgler  v.  Wells,  23  Cal.  179, 
83  AmD  87;  Potter  v.  Merchants' 
Bank,  28  N.  Y.  641,  86  AmD  273.  And 
see  Booth  v.  Powers,  66  N.  Y.  22. 

IB.  Barker  v.  Missouri  Pac.  R.  Co., 
94  Kan.  61,  145  P  829;  Marcy  v. 
Fries,  18  Kan.  353;  Cherry  v.  ChriB- 
tlan  County,  146  Ky.  SSO,  142  SW 
726.  But  see  Meighan  v.  Birming- 
ham Terminal  Co.,  166  Ala.  591,  61  S 
775  (holding  that,  if  property  was 
Improved  more  than  it  was  damaged 
by  an  obstruction  of  the  street  on 
which  it  was  situated,  so  as  to  pre- 
vent access  to  it  from  one  direction, 
the  owner  was  not  entitled  to  re- 
cover any  damages  because  of  the 
obstruction). 

[a]  IUiurt>atlOBa.^(l)  Where  a 
milldam  flooded  the  land  of  a  riparian 
owner,  damages  from  the  overflow 
cannot  be  reduced  by  the  general 
beneflts  resulting  from  the  building 
of  the  dam  and  a  mill  connected 
therewith,  which  are  not  special  to 
plaintiff's  land.  Marcy  v.  Fries,  18 
Kan.  353.  (2)  Special  damages  to 
land  fronting  on'  a  bayou  caused  by 
dredging  of  a  ship  channel  will  not 
be  offset  by  showing  a  general  in- 
crease in  land  values  in  the  vicinity 
resulting  from  the  dredging,  where 
the  land  was'  practically   ruined   for 


the  purposes  for  which  it  was  in- 
tended to  be  used.  North  American 
Dredging  Co.  v.  Pugh,  (Tex.  Civ.  A.) 
196  SW  256. 

IBoldoBtal  baaallte  fMm  tCMpaaa 
see  Trespass  [38  Cyc  11401. 

16.  Jacobs  V.  Hoover,  9  Minn.  204. 
[a]     ZUnatrattoii. — In  an  action  by 

a  husband  and  wife  on  account  of  in- 
juries received  by  the  latter  in  being 
forcibly  prevented  from  entering  her 
house,  evidence  that  the  husband 
some  time  before  had  obtained  pos- 
session of  the  house  fraudulently 
from  one  of  defendants  is  inadmis- 
sible in  mitigation  of  damages.  Ja- 
cobs V.  Hoover,  9  Minn.   204. 

17.  Del. — Chielinsky  v.  Hoopes, 
etc.,  Co..  15  Del.  273,  40  A  1127. 

Ky. — Bell-Knox  Coal  Co.  v.  Greg- 
ory, 152  Ky.  415,  153  SW  466. 

Md. — Lanahan  v.  Heaver,  79  Md. 
413,  29  A  1036. 

Minn. — 'Viou  V.  Brooka-Scanlon 
Lumber  Co.,  99  Minn.  97,  108  NW 
891,   9  AnnC^s   318. 

Jjo. — Och  V.  Missouri,  etc.,  R.  Co., 
ISO  Mo.  27.  31  SW  962,  36  LRA  442. 

Mont. — Michalsky  v.  Centennial 
Brewing  Co.,  48  Mont.  1,  134  P  307. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Milam,  (Civ.  A.)  58  SW  736.  (Civ.  A.) 
60  SW  591. 

Can. — ^Windsor,  etc.,  R.  Co.  v.  Reg.. 
10  C^n.  S.  C.  335. 

[a]  XUnatxattona. — (1)  Where  a 
petition  in  an  action  for  injuries  to 
an  employee  alleged  loss  of  time  and 
damages  on  account  thereof,  and  the 
employer  denied  any  loss  of  time.  It 
was  competent  to  show  that  the  eifi- 
ployee  received  compensation  during 
the  time  he  demanded  damages  for 
loss  of  time'.  Bell-Knox  Coal  Co.  v. 
Gregory,  152  Ky.  416,  163  SW  465. 
(2)  Where,  in  an  action  to  recover 
from  a  master  for  injuries  received 
in  the  service  of  the  latter,  the  ser- 
vant is  shown  to  have  received  money 
from  the  master  for  such  injuries, 
and  instructions  relative  to  plaintiff's 
right  to  recover  have  been  given,  it 
Is  not  error  to  instruct  that  the 
amount  so  paid  to  him  should  be  de- 
ducted from  the  amount  assessed  to 
plaintiff  for  his  injuries,  and  to  re- 
turn a  verdict  for  defendant  if  the 
amount  assessed  is  less  than  that  re- 
ceived. Houston,  etc,  R  Co.  v. 
Milam,  (Tex.  Civ.  A.)  68  S'W  736, 
(Civ.  A.)  60  SW  691. 

[b]  Ap^loatlOM  of  na«v— (1)  Tt 
is  proper,  in  mitigation  of  damases. 
to  show  that  plaintiff  in  an  action 
for  personal  injuries  to  a  servant  had 
been  paid  wages  after  the  accident. 
Chielinsky  v.  Hoopea,  etc.,  Co.,  16 
Pel.  273,  40  A  1127.  (2)  Where  plain- 
tiff settled  a  claim  for  malpractice 
against  his  physician,  who  treated  his 
injuries,  caused  by  defendant's  neg- 
ligence, an  instruction  that  plaintiff 
having  80  settled  cannot  recover  for 
any  aggravation  of  damages  caused 
by  the  doctor's  improper  treatment, 
but  only  such  damages  as  proximate- 
ly result  from  defendant's  negligence. 


For  latMT  oaaos,  awvelopmenta  and  ehaivwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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been  made  to  plaintiff  nnder  a  release  which  has 
been  rescinded,  the  amount  thereof  should  be  de- 
ducted from  the  amount  awarded  as  damages.^*  And 
this  is  true,  although  a  portion  of  the  disburse- 
ments are  wag^s  during  plaintiff's  disability.^* 
Where,  however,  defendant  in  consideration  of  a 
release  from  liability  for  personal  injuries  pays 
plaintiff  a  sum  of  money  and  agrees  to  effect  a 
cure,  but  fails  to  do  so,  the  amount  paid  to  physi- 
cians in  endeavoring  to  comply  with  such  agreement 
cannot  be  deducted  from  the  damages  awarded  to 
plaintiff  uxxtn  repudiation  of  the  release.^" 

aside  from  any  aKKravation  by  the 
negligence  of  the  attending  physi- 
cian and  for  any  condition  from 
which  plalntltC  is  now  aafCering  which 
is  to  be  referred  to  the  improper 
treatment  of  his  attending  physician, 
he  cannot  recover  from  defendant, 
contained  no  just  ground  of  com- 
plaint. Viou  V.  Brooks-Scanlon  Lum- 
ber Co.,  99  Minn.  97,  108  NW  891,  9 
AnnCas  318.  (3)  In  a  personal  In- 
Jury  action  by  an  iiljured  servant, 
where  it  appeared  that  the  master 
during  the  servant's  illness  paid  him 
monthly  sums  aggregating  a  consid- 
erable amount,  those  sums  may  be 
considered  as  a  diminution  of  dam- 
ages. Mlclialsky  v.  Centennial  Brew- 
ing Co.,  48  Mont.  1,  134  P  307. 

18.  Southwestern  Brewery,  etc., 
Co.  V.  Schmidt,  226  U.  S.  162,  33  SCt 
«8.  57  ti.  ed.  170.  But  see  Pattlaon  v. 
Seattle,  etc.,  R.  Co.,  64  Wash.  370,  116 
F  1089,  35  LRANS  660  (medical  ex- 
penses paid  where  release  of  damages 
is  avoided  cannot  be  deducted). 

Ca]  .  AppUoatlon  of  nils. — ^Where 
the  Jury  were  Instructed  that  they 
might  deduct  frcm  the  amount  of 
damages  for  personal  Injuries  any 
money  given  to  plaintiff  by  defendant 
by  way  of  an  alleged  settlement,  de- 
fendant cannot  complain  that  it  was 
injured  by  auch  payment.  Abrahams 
V.  Los  Angeles  Tract.  Co.,  124  Cal. 
411.  57  P  216. 

19.  Southwestern  Brewery,  etc., 
Co.  V.  Schmidt,  226  U.  S.  162,  33  SCt 
68,  57  L.  ed.  170.  But  see  Schmidt 
V.  Southwestern  Brewery,  etc.,  Co.,  15 
N.  M.  232,  107  P  677  (holding  that, 
where.  In  an  action  for  Injuries  to  a 
servant,  the  master  relied  on  a  re- 
lease, and  the  evidence  showed  that 
the  wages  paid  the  servant,  while  he 
was  actually  Incapacitated,  were  paid 
as  a  part  of  the  consideration  for 
the  release  and  not  as  wages,  an  In- 
struction excluding  from  the  Jury 
any  consideration  of  loss  of  wages 
prior  to  the  trial  was  properly  re- 
fused, because  there  was  loss  of  time 
for  which  the  master  was  liable). 

ao.  Pattlaon  v.  Seattle,  etc..  R. 
Co.,  64  Wash.  870,  116  P  1089,  35 
LRANS  660. 

ai.  Ala. — ^Louisville,  etc..  Re  Co.  v. 
Burke.  11  Ala.  A.  496,  498,  66  S  886 
[clt  Cycl. 

Mo. — Hlmmelberger-Harrison  Lum- 
ber Co.  V.  Dallas,  165  Mo.  A.  49,  146 
SW  95. 

K.  Y. — Knapp  v.  Roche,  94  N.  T. 
329;  Sobel  v.  Levy,  97  Misc.  13,  160 
NTS  1049. 

R.  L — ^Heyer  v.  Carr.  6  R.  I.  46. 

Vt. — Chamberlin  v.  Murphy,  41  Vt. 
110. 

W.  Va. — Bloss  V.  Plymale,  3  W.  Va. 
393,  100  AmD  752. 

See  Beacon  Motor  Car  Co.  v.  Shad- 
man.  226  Mass.  570.  116  NB  559  (hold- 
ing that'the  expenses  of  the  litigation 
against  the  other  tort-feasor  should 
be  deducted  from  the  partial  satisfac- 
tion). 

Ca]  ZUvatratloiia.— (1)  So  In  an 
action  of  trespass  evidence  of  a  sum 
received  by  plaintiff  In  consideration 
of  the  release  of  a  cotrespasser, 
which  did  not  discharge  defendant, 
is  admissible  In  mitigation  of  dam- 
ages. Bloss  V.  Plymale,  3  W.  Va.  393, 
100  AmD  752.     (2)  In  trover  against 


Payment  by  co-torfe-feftsor.  Where  there  are  joint 
tort-feasors,  a  partial  satisfaction  by  one  may  be 
shown  by  another  in  mitigation  of  damages.'* 

[i  228]  e.  Inmrance  or  Otber  Oollatenl  0<«l- 
pensation.  The  wrongdoer  is  not  entitled  to  have 
the  damages  to  which  he  is  liable  reduced  by  prov- 
ing that  plaintiff  has  received  compensation  for 
the  loss  from  a  collateral  source,  wholly  independent 
of  him.''  Under  this  rule  insurance  in  behalf  of 
the  injured  person  cannot  be  set  up  by  the  wrong- 
doer in  mitigation  of  the  loss,'*  whether  such  re- 
duction is  set  up  in  mitigation  in  case  of  fire,'* 


two  for  a  Joint  conversion,  plaintiffs 
obtained  Judgment  by  default  agUnst 
one,  and  then  withdrew  their  action 
against  the  other,  upon  receiving 
from  him  partial  satisfaction  for  the 
wrong,  and  agreeing  to  prosecute  him 
personally  no  further  therefor.  It 
was  held  that  damages  might  be  as- 
sessed against  defaulted '^  defendant, 
for  the  value  of  the  goods  converted, 
with  Interest  from  the  time  of  con- 
version, deducting  therefrom  the 
amount  received  from  his  codefendant 
by  way  of  compromise  for  his  lia- 
bility.    Heyer  v.  Carr,  6  R.  I.  46. 

33.  Brabham  v.  Baltimore,  'etc.,  R. 
Co.,  220  Fed.  35,  138  CCA  117,  LRA 
1915E  1201;  Bachelder  v.  Morgan,  179 
Ala.  339,  80  S  815.  AnnCBBl915C  888; 
Nashville,  etc.,  R.  Co.  v.  Miller,  120 
Qa.  463,  47  SE  959,  67  LftA  87,  1  Ann 
Caa  210;  Heath  v.  Seattle  Taxlcab 
Co.,  73  Wash.  177,  131  P  843. 

[a]  ZQiiatrBtiOAa. — (1)  In  an  ac- 
tion for  buildings  burned  by  reason 
of  defendant's  negligence,  evidence 
that  plaintiffs  had,  by  subscriptions, 
received  a  greater  sum  than  the  loss 
by  Are,  and  that  at  the  time  of  the 
Are  they  were  not  claiming  that  It 
occurred  by  reason  of  any  act  of 
omission  on  the  part  of  defendiant, 
was~'not  admissible  on  the  question  of 
damages,  the  subscription  not  being 
made  by  defendant  or  by  Its  procure- 
ment, nor  to  satisfy  Its  liability. 
Cltliens'  (las,  etc.,  Co.  v.  Whipple,  32 
Ind.  A.  203,  69  NE  657.  (2)  In  an  ac- 
tion against  a  city  for  personal  in- 
juries, which  were  caused  by  the 
falling  of  a  rotten  flag  staff,  the  fact 
that,  after  plaintiff  was  hurt,  money 
was  raised  by  charitable  subscription 
and  paid  to  him,  should  not  be  taken 
Into  consideration  In  estimating  dam- 
ages. Norrlstown  v.  Moyer,  67  Pa. 
365.  (3)  That,  a  policeman,  injured 
by  being  struck  by  a  taxlcab  of  de- 
fendant company,  was  partly  reim- 
bursed for  his  Injuries  from  a  pen- 
sion fund,  kept  up  In  part  by  dues 
received  from  him,  could  not  inure  to 
defendant's  benefit,  so  as  to  lessen  its 
pecuniary  liability  for  the  negligence 
of  Its  driver.  Heath  v.  Seattle  Taxi- 
cab  Co.,  73  Wash.  177,  131  P  843. 

S3.  U.  S. — Brabham  v.  Baltimore, 
etc.,  R.  Co.,  220  Fed.  35.  136  CCA  117, 
LRA1915E  1201;  The  Yeager,  20  Fed. 
653.   4  Woods  18. 

Ala. — ^Watson  v.  Adams,  1S7  Ala. 
490.  65  S  528.  AnnCasl916E!  565;  Coff- 
man  v.  Louisville,  etc.,  R.  Co.,  184 
Ala.  474,  63  S  627;  Blalack  v.  Black- 
sher,  11  Ala.  A.  645,  66  S  863. 

Cal. — White  v.  The  Mary  Ann,  6 
Cal.  462.  65  AmD  523. 

Colo. — Rhlnehart  v.  Denver,  etc., 
R.  Co.,  61  Colo.  369,  158  P  149. 

Ga. — ^Western,  etc.,  R.  Co.  v.  Meigs, 
74  Ga.  857. 

111. — Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138;  St.  Louis  Cons. 
Coal  Co.  V.  Shepherd,  112  III.  A. 
458. 

Ind. — Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Chillom,  183  Ind.  656.  109  NB  206,  Ann 
Casl917E:  1166;  CMnningham  v. 
Evansvllle,  etc,  R.  Co.,  102  Ind.  478, 
1  NE  800.  62  AmR  683;  Sherlock  v. 
Ailing,  44  Ind.  184;  Lake  Brie,  etc.. 
R.  Co.  V.  Griffln,  8  Ind.  A.  47.  86  NB 
396,  62  AmSR  466. 
I      Iowa. — ^AUen  v.  Barrett,  100  Iowa 


16,  69  NW  272. 

Md. — Chesapeake  Iron  Works  v. 
Hochschlld,  119  Md.  308,  86  A  345 
[quot  Cyo]. 

Mich. — Perrott  v.  Shearer,  17  Mich. 
48. 

Mo. — onion  v.  Hunt,  106  Mo.  164, 
16  SW  616,  24  AmSR  374. 

N.   J. — Corlsh  V.  North   Jersey  St. 
R.   Co.,    73   N.   J.   L.    273,   62   A   1004; 
Weber  v.  Morris,  etc.,  R.  Co.,  36  N.  J.  . 
L.  218. 

N.  Y. — Drlnkwater  v.  Dlnsmore,  80 
N.  Y.  3»0,  36  AmD  624;  Brlggs  V. 
New  York  Cent.,  etc.,  R.  (So.,  72  ti.  Y. 
26;  Althorp  v.  Wolfe,  22  N.  Y.  356; 
Collins  V.  New  York  Cent.,  etc.,  R. 
Co.,  6  Hun  508;  Merrick  v.  Bralnard, 
88  Barb.  674  [mod  on  other  grounds 
84  N.  Y.  208]:  Allen,  etc..  Auto  Rent- 
ing Co.  V.  United  Tract.  Co.,  91  Misc. 
681,  164  NYS  934;  New  York  v.  Pentl, 
24   Wend.    668. 

N.  C. — Hammond  v.  Schiff,  100  N.  C. 
161.  6  SB  758. 

Pa. — Ridgeway  v.  Sayre  Blectric 
Co.,  258  Pa.  400,  102  A  128,  LRA1918A 
991;  Lindsay  v.  Bridgewater  Gas  Co., 
14  Pa.  Co.  181. 

Tex. — Wlnnsboro  Cotton  OH  Co.  v. 
Carson,  (Civ.  A.)  186  SW  1002;  Mis- 
souri, etc.,  R.  Co.  V.  Rains,  (Civ.  A.) 
40  SW  635. 

Vt. — Harding  v.  Townshend,  48  Vt. 
636,  6  AmR  304. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Wightman,  29  Gratt.  (70  Va.)  481,  26 
AmR  384.  And  see  Matthews  V. 
Warner,  29  Gratt.  (70  Va.)  570,  26 
AmR  396. 

Ont. — Millard  v.  Toronto  R.  Co.,  3i 
Ont.  L.  526,  6  OntWN  519;  Misner  v. 
Toronto  R.  Co.,  11  OntWR  1064.  And 
see  Bradburn  v.  Great  Western  R.  Co., 
L.  R.  10  Exch.  1,  8  ERG  439;  Yates  v. 
Whyte,  4  BIng.  N.  C^as.  272,  33  ECL 
349,  132  Reprint  793.  But  see  Salndon 
V.  Rex,  15  Can.  Ehcch.  305  (holding 
that,  where  plaintiff  having  been  in- 
jured on  a  government  railway  was 
paid  sick  allowances  by  an  Insurance 
association,  the  money  so  paid  should 
be  taken  into  consideration  in  as- 
sessing damages). 

[a]  Application  of  ml*. — The  fact 
that  a  landlord  of  property  injured  by 
flre  Insured  his  rents  and  has  been 
paid  by  the  Insurance  company  Is  no 
defense  to  a  claim  against  the  tenant 
for  rent,  on  the  theory  of  the  Insur- 
ers subrogation  to  the  rights  of  in- 
sured. Brewster  v.  Sllversteln,  138 
NYS  473. 

94.  Ala.— Long  v.  Kansas  City, 
etc.,  R.  Co.,  170  Ala.  635,  54  S  42. 

Ark. — Hall  v.  Jones,  129  Ark.  18, 
196   SW   399. 

Colo. — Rhlnehart  v.  Denver,  etc.,  R. 
Co.,  61  Colo.  369,  158  P  149.  But  see 
British  America  Assur.  Co.  v.  Colo- 
rado, etc.,  R.  Co.,  62  Colo.  689,  126 
P  608,  1136.  41  LRANS  1202  (holding 
that,  where  property  covered  by  a 
flre  policy  was  destroyed  by  flre  set 
out  by  a  railroad  company,  and  the 
Insurer  paid  the  amount  of  the  policy 
and  the  railroad  company  paid  the 
balance  of  the  loss,  the  liability  of 
the  company  to  the  owner  was  set- 
tled). 

Ga. — ^Barrett  v.  Western,  etc.,  R. 
Co..  144  Ga.  47,  85  SB  1016;  Rome  v. 
Rhodes,  13|(|2^^v6^$£i^@|K  830  [clt 
Cyc].        ^'  '  c 
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life,^'  marine,'*  or  accident  inanrance.'^ 

Payment  of  salary  or  apenaes.**  As  has  already 
been  noted,  there  is  some  conflict  of  authority  as 
to  whether  a  recovery  may  be  had  for  loss  of  time 
where  the  employer  has  paid  plaintiff's  wages  as 
before.'*  From  this  conflict  arises  a  similar  con- 
flict as  to  the  corollary  proposition  that  such  a  pay- 
ment of  wages  or  expenses  may  be  shown  in  mitiga- 
tion of  damages,  some  of  the  cases  holding  that  it 
is  proper  to  make  such  a  showing,'"  whUe  other 
eases  bold  it  to  be  inadmissible.** 

[  $  1 229]  d.  Joint  Tenancy  or  Tmancy  in  Oonunon 
of  Plaintiff.    Where  one  or  more  of  several  tenants 


in  common  sue,  and  defendant  does  not  avail  him- 
self of  the  nonjoinder  of  ootenants,  he  fnay  still 
give  such  nonjoinder  in  evidence  in  diminution  of 
damages,"  but  in  the  case  of  an  action  by  one  or 
more  of  several  joint  tenants  this  rule  does  not  ap- 
ply, and  the  recovery  may,  be  for  the  damages  sus- 
tained by  all  of  the  joint  tenants.'* 

[i  230]  e.  Contribntory  Negligence.  According 
to  the  rule  sanctioned  in  most  jurisdictions,  con- 
tributory negligence  when  established  is  a -complete 
and  not  a  partial  defense,**  and  hence  does  not  go 
in  mitigation  of  damages.**'    There  is  some  author- 


111. — ^Wabaab,  eta,  R.  Co.  v.  Oet- 
tiUK,  147  111.  A.  179;  Hall«rmann  v. 
Baltimore,  etc.,  R.  Co.,  77  111.  A.  404; 
Carlyle  Canning  Co.  v.  Baltimore,  eta, 
R.  Co..  77  111.  A.  396. 

Ind. — Cunningham     v.     Bvansville, 

eta,  R.  Co..   102    Ind.    478,   1   NE  800, 

.    52  AmR  6S3;  Lake  Brie,  etc.,  R.  Co. 

V.  Oriffln,  8  Ind.  A.  47,  36  NB  396,  62 

.   AmSR  466. 

Iowa. — Allen  v.  Barrett,  100  Iowa 
16,  69  NW  272. 

Ky.— lUinoU  Cent  R.  Co.  v.  Hlck- 
lin,  131  ^.  624,  lie  8W  752,  23  L.RA 
NS  870.  But  see  QeorKetown  Water, 
eta,  Co.  V.  Neale,  137  Ky.  197,  125 
8W  293  (holding  that  a  property  own- 
er who  has  two  contract*  protecting 
him  against  Are,  one  with  a  water 
company  for  fire  protection  made  by 
the  city,  and  another  with  an  insur- 
ance company,  is  entitled  to  be  made 
whole  in  case  of  a  loss.  and.  when  he 
has  collected  a  part  of  his  loss  from 
the  insurance  company,  he  can  col- 
lect the  only  remainder  on  the  con- 
tract with  the  water  company). 

Md. — American  Pav.,  etc.,  Co.  v. 
Davis,  127  Md.  477,  96  A  623. 

Mass. — ^Hayward  v.  Cain,  106  Mass. 
218. 

Ulch. — Peter  v.  Chicago,  etc.,  R. 
Co.,  121  Mich.  324,  80  NW  296.  80 
AmSR  600.  46  LRA  224;  Perrott  v. 
Shearer,  17  Mich.  48. 

Mo. — Matthews  v.  Missouri  Pac.  R. 
Co.,  142  Mo.  646,  44  SW  802;  Price  v. 
St.  Louis,  etc.,,  R.  Co.,  185  Mo.  A. 
432,  170  SW  925;  Foster  v.  Missouri 
Pac.  R.  Co.,  143  Mo.  A.  547,  128  SW 
36;  Erhart  v.  Wabash  R.  Co.,  136  Mo. 
A  6X7.  118  SW  667. 

N.  H. — Rolfe  V.  Boston,  eta,  R.  Co., 
69  N.  B.   476.  45  A   251. 

N.  T. — Drinkwater  v.  Dlnsmore,  80 
N.  T.  390,  36  AmR  624;  Collins  v.  New 
Tork  Cent.,  etc.,  R.  Co..  5  Hun  603. 

N.  C. — Morton  v.  Light,  etc.,  Co., 
169  N.  C.  468.  86  SE  294:  Hammond 
V.  Schlff,  100  N.  C.  181,  6  SB  753. 

Oh. — Lake  Eh-ie,  etc.,  R.  Co.  y. 
Palk,  62  Oh.  St.  297,  56  NE  1020. 

Pa. — Florence  v.  Delaware,  etc.,  R. 
Co.,  258  Pa.  466.  102  A  133;  Lindsay 
V.  Bridgewater  Gas  Co.,  14  Pa.  Co. 
181. 

S.  C. — Farmers'  Mercantile  Co.  v. 
Seaboard  Air  Line  R.  Co.,  102  S.  C. 
348,  86  SB  678. 

Vt.— Cushman,  etc.,  Co.  v.  Boston, 
etc.,  R.  Co.,  82  Vt.  890.  73  A  1073.  18 
AnnCas  708. 

Va. — Norfolk,  etc.,  R  Co.  v.  Perrow, 
101  Va.  345,  43  SB  614. 

Ont. — Brown  v.  McRae,  17  Ont.  712. 

But  see  Warren  Co.  v.  Hanson,  17 
Aril.  252,  150  P  238  (holding  that. 
In  an  action  for  breach  of  contract 
to  supply  water,  the  measure  of  dam- 
ages being  plalntlfT's  loss  by  Ore,  the 
actual  value  of  the  property  destroyed 
should  be  reduced  by  the  amount  of 
fire   insurance  recovered). 

[a]  AppUoaUona  of  rule. — (1) 
When  the  owner  of  a  lot  and  a  build- 
ing thereon  sustained  injury  from 
the  raising  of  the  street  grade  by 
the  city,  causing  a  depreciation  In  the 
value  of  the  building  and  making  It 
necessary  to  raise  the  walls,  and  sub- 
•equently  a  Are  rendered  the  build- 
ing of  little  value,  except,  the  walls, 
and  the  owner  received  from  an  in- 


surance company  an  amount  nearly 
sufficient  to  rebuild  the  house  at  the 
proper  grade,  neither  th^  Are  nor  the 
receipt  of  the  Insurance  money  by  the 
owner  relieved  the  city  from  liability 
for  the  full  amount  of  damages  it  had 
occasioned.  Rome  v.  Rhodes,  134  Oa. 
650,  68  SB  330.  (2)  Payment  by  an 
Insurance  company  for  cotton  negli- 
gently burned  by  a  railway  company 
does  not  inure  to  the  benefit  of  the 
railway  company,  there  being  no 
privity  between  It  and  insurer.  Nuss- 
baum  V.  Trinity,  etc..  Valley  R.  Co.. 
(Tex.  Civ.  A.)  149  SW  1083.  (3)  In 
an  action  for  the  destruction  of  a 
building,  as  well  as  uninsured  per- 
sonalty, the  Jury  should  not  be  al- 
lowed to  compute  the  entire  damage, 
and  then  deduct  the  amount  of  the 
insurance  on  the  building.  Morton 
v.  Washington  Light,  eta,  Co.,  169 
N.  C.  468,  8«  SB  294. 

26.     See  Death    [13  Cyc  364]. 

ae.  V.  8. — ^The  Teager,  20  Fed. 
653,  4  Woods  18. 

Cal. — White  V.  The  Mary  Ann,  6 
Cal.  462,  66  AmD  628. 

Mass. — Clark  v.  Wilson,  103  Mass. 
219,  4  AmR  682. 

N.  T. — Carpenter  v.  Eastern 
Transp.  Line,  67  Barb.  S70. 

Eng. — Tatea  v.  Whyte,  4  BIng.  N. 
Cas.  272,  33  ECL  706,  132  Reprint 
798. 

[a]  XUnstratlonB. —  (1)  Damages 
caused  by  a  collision  may  be  recov- 
ered by  the  owners  of  the  Injured  ves- 
sel in  a  proceeding  against  the  vessel 
in  fault,  notwithstanding  the  fact 
that  they  have  received  satisfaction 
from  the  insurers  for  the  damages 
sustained.  The  Yeager,  20  Fed.  653, 
4  Woods  18.  (2)  The  fact  that  a  ves- 
sel, lost  while  being  towed  out  to  sea, 
is  insured  does  not  divest  the  owner 
of  his  right  of  action  for  jjamages, 
especially  in  the  case  of  a  mere  par- 
tial Insurance,  for  In  such  a  case  the 
abandonment  by  the  owner  only 
transfers  his  Interest  so  far  as  that 
Interest  Is  covered  by  the  policy. 
White  V.  The  Mary  Ann,  6  Cal.  462, 
65  AmD  523. 

87.  U.  S. — Dempsey  v.  Baltimore, 
etc.,  R.  Co..  219  Fed.  619. 

Ala.— Hill  V.  Condon,  14  Ala.  A.  332, 
70  S  208. 

111.— Pittsburg,  etc.,  R  Co.  v. 
Thompson,  .56  111.  138. 

Ky. — Louisville,  etc.,  H-.  Co.  v. 
Carothers,  65  SW  833,  66  SW  385,  23 
KyL   1673. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Baer.  90  Md.  97,  44  A  992. 

Mass. — Gray  v.  Boston  Bl.  R.  Co., 
216  Mass.  143.  102  NE  71. 

Minn. — ^Evans  v.  Chicago,  etc.,  R. 
Co..  133  Minn.  293,  158  NW  335. 

Tex. — WInnsboro  Cotton  Oil  Co.  v. 
Carson.  (Civ.  A.)  185  SW  1002;  Texas 
Cent.  R.  Co.  v.  Cameron,  (Civ.  A.) 
149  SW  709;  Missouri,  etc.,  R.  Co.  v. 
Flood,  35  Tex.  Civ.  A.  197.  79  SW 
1106;  Missouri,  etc.,  R  Co.  v.  Rains, 
(Civ.  A.)   40  SW  635. 

Vt. — Harding  v.  Townshend,  43  Vt. 
536.  6  AmR  304. 

Eng. — Grand  Trunk  R.  Co.  v.  Jen- 
nings, 13  App.  Cas.  800;  Bradburn  v. 
Greatwestern  R.  Co.,  L.  R.  10  Exch. 
1,  8  ERC  439. 

Ont. — ^Misner    v.    Toronto,    etc.,    R. 


Co..  11  OntWR  1064. 
as.    Bj  defaadaat  see  supra  f  227. 
as.     See  supra  I  106. 

30.  Ephland  v.  Missouri  Paa  R 
Co.,  57  Mo.  A.  147  [foil  Lee  v.  West- 
ern Union  Tel.  Co.,  51  Mo.  A.  375]; 
Drinkwater  v.  Dlnsmore.  80  N.  T. 
390,  36  AmR  624;  Ooodhart  v.  Penn- 
sylvania R.  Co.,  177  Pa.  1,  35  A  191, 
55  AmSR  705. 

31.  Ohio,  etc.,  R  Co.  v.  Dlckerson, 
59  Ind.  317;  Missouri  Paa  R.  Co.  v. 
Jarrard,  65  Tex.  660:  St.  Louis,  eta, 
R.  Co.  V.  Cliftord,  (Tbx.  Civ.  A.)  148 
SW  1163;  Houston  Belt,  etc.,  R.  Co. 
V.  Johansen.  (Tex.  Civ.  A.)  143  SW 
1186;  International,  eta,  R.  Co.  t. 
Haddox,  36  Tex.  Civ.  A.  38S.  81  SW 
1036.  See  also  Indianapolis  v.  Gas- 
ton, 68  Ind.  224. 

[a]  Paymant  by  beaailolal  a—oola- 
tloib — In  an  action  for  damages  for 
personal  injuries  It  is  incompetent 
for  defendant  to  offer  evidence  In 
mitigation  of  damages  that  plalntltTs 
doctor  bill  and  expenses  were  paid  by 
a  beneficial  association.  Alston  v. 
Stewart,  2  Mon.    (Pa.)   61. 

[b]  Xllnstzattojui. — (1)  The  salary 
received  by  a  railway  mail  clerk  dur- 
ing the  time  he  was  incapacitated  for 
work  by  reason  of  a  personal  injury 
inflicted  by  the  negligence  of  another, 
being  a  gratuity  of  the  government, 
cannot  be  considered  In  determining 
the  damages  in  consequerice  of  the 
Injury.  Illinois  Cent.  R  Co.  v.  Por- 
ter, 117  Tenn.  13.  94  SW  666,  10  Ann 
C^as  789.  (2)  Where  plaintiff  was  In- 
jured while  unloading  an  oil  tank 
car  by  the  alleged  negligence  of  de- 
fendant railroad  company  in  deliver- 
ing the  car  to  plaintlfTs  employer 
with  the  discharge  valve  open,  plain- 
tiff was  not  barred  from  recovering 
for  lost  time  caused  by  his  injuries 
because  his  employer  continued  to 
pay  his  regular  wages  as  a  gratuity 
while  plaintiff  was  unable  to  work 
on  account  of  his  injuries.  Gulf,  eta, 
R.  Co.  V.  Wlttnebert,  (Tex.  Civ.  A.) 
104  SW  424  [rev  on  another  grround 
101  Tex.  368.  108  SW  150,  130  AmSR 
858.  14  LRANS  1122,  16  AnnCaa 
1163]. 

sa.  Zabrlskie  v.  Smith,  13  N.  T. 
322,  64  AmD  661;  Gilbert  v.  Dicker- 
son.  7  Wend.  (N.  T.)  449.  22  AmD 
592;  Penfleld  v.  Rich,  1  Wend.  (N.  T.) 
380;  Wheelwright  v.  Depeyster.  1 
Johns.  (N.  Y.)  471.  3  AmD  346;  Black- 
burn V.  Graves,  1  Mod.  102.  86  Re- 
print 764;  Dockwray  v.  Dickenson. 
Skin.  640,  90  Reprint  287.  1  BRC  156. 

83.  Zabrlskie  v.  Smith,  18  N.  T. 
322.   64  AmD  551. 

34.     Sec  Negligence  [29  Cyc  5071. 

36.  Rice  V.  Crescent  City  R.  Co.. 
51  La.  Ann.  108,  24  S  791;  McOowan 
v.  St.  Louis  Ore.,  etc..  Co..  109  Mo. 
618,  19  SW  199;  Norfolk,  eta,  R.  Co. 
V.  Warden,  117  Va.  801.  86  SE  103. 

[a]  Appllcstloiui  of  ml*. — (1) 
Where,  in  an  action  for  injuries  to 
a  child  by  being  run  over  by  a  street 
car,  it  appeared  that  the  driver  was 
driving  his  car  at  the  time  of  the 
accident  at  an  unusual,  if  lyat  at  an 
unlawful,  rate  of  speed,  the  fact  that 
the  child  failed  to  get  out  of  the 
way  would  not  be  allowed  to  weigh 
in  favor  of  defendant  In  mitigation 
of   damages.     Barksdull   v.   New   Or- 


For  lator  oasM,  darelopmnrta  and  dumrM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ity  to  the  eontraiy,  however.'*  And  a  negligence 
which  has  no  operation  in  causing  the  injury  but 
which  merely  adds  to  the  damage  resulting  from  it, 

VI.    LIQUIDATED  DAMAGES 


while  it  will  not  bar  the  action,  will  lessen  the 
damages  recoverable  as  a  whole.*^ 


[%  231]  A.  In  OenanL  The  parties  to  a  con- 
tract may,  where  the  damages  consequent  upon  a 
breach  are  of  an  uncertain  nature,  estimate  them 
in  advance  of  a  breach  and  agree  upon  their  meas- 

309.  38  A  60. 
Va. — Crawford 


ure,'^  and  such  an  agreement  when  entered  into  in 
good  faith  will  be  ffliforced.**  It  is  not  essential  to 
the  validity  of  such  a  provision  that  the  damages 
which  may  accrue  shall  be  liquidated  as  to  both 


leans,  etc.,  R.  Co.,  23  La.  Ann.  180. 
(2)  That  a  person  sustalninK  a  per- 
aonal  injury  was  Intoxicated  at  the 
time  cannot  be  Invoked  in  mitigation 
of  damages.  Norfolk,  etc.,  R.  Co.  v. 
Warden.  117  Va.  801,  S6  SE  103. 

36.  Atlanta,  etc,  R.  Co.  v.  Wyly, 
85  Ga.  120;  Flanders  v.  Meath,  27  Oa. 
358;  Kast  Tennessee,  etc.,  R.  Co.  v. 
Humphreys.  12  Lea  (Tenn.)  200;  Bast 
Tennessee,  etc.,  R.  Co.  v.  Fain,  12 
L,ea  (Tenn.)  35:  Jess  v.  Quebec,  etc.. 
Ferry  Co.,  25  Que.  Super.  224.  See 
also  recognizlnK  rule  Central  R.  Co. 
V.  Smith.  76  Ga.  209,  2  AmSR  31; 
Rock  Island  v.'  Vanlandschoot,  78  111. 
485;  Sluim  v.  Meyer,  14  SW  35»,  12 
Kyli  S50. 

[a]  UlnstVktioiL— If  a  passenger 
was  not  Kuilty  of  such  negligence  as 
would  bar  his  recovery,'  and  the  car- 
rier was  negligent,  the  Jury  could 
apportion  the  damages,  as  they  would 
apjwrtion  the  anr.ount  of  negligence 
of  which  each  had  been  guilty  to  re- 
duce the  amount  of  damages  that 
plaintiff  would  otherwise  be  entitled 
to  recover.  Georgia  Cent.  R.  Co.  v. 
UcKenney,  116   Oa.   13,   42   SB   229. 

37.  Atlantic  Coast  Line  R.  Co.  V. 
Wallace,  61  Fla.  93.  54  S  893;  Gould 
V.  McKenna,  86  Pa.  297,  27  AmD  705. 

Avoldabl*  coaseqnww  m  •Imasa.t 
of  damage  see  supra  {{  96-104. 

38.  U.  S. — Stm  Printing,  etc., 
Assoc.  V.  Moore,  183  U.  S.  642.  22  SCt 
240,  46  L.  ed.  366;  Blcjget  v.  Colum- 
bia Live  Stock  Co.,  164  Fed.  306,  90 
CCA  237;  Davis  v.  Alpha  Portland 
Cement  Co.,  134  Fed.  274  fa*  K2  Fed. 
74,  73  CCA  388];  Crane  Co.  v.  U.  a, 
46  Ct.  CI.  343;  ElUcott  Mach.  Co.  v. 
U.   S.,  43  Ct.  a.  232. 

Ind. — ^Wolford  v.  Powers,  85  Ind. 
2*4,  44  AmR  16;  Hurley  Tobacco  Soc. 
V.  OiUaspy.  61  Ind.  A.  583.  100  NB 
89. 

Iowa. — Joeckel  v.  Johnson,  178 
Iowa   231,   159  NW  672. 

Kan. — Illinois  Trust,  etc.,  Bank  v. 
Burlington,  79  Kan.  797.  101  P  649; 
Bt.  Louis,  etc.,  R.  Co.  v.  Gaba,  78  Kaiv 
432.    97  P  435. 

Md. — Baltimore  Bridge  Co.  v. 
United  R.,  etc.,  Co.,  125  Md.   208,  93 

Mich. — Ross  V.  Loescher,  152  Mich. 
386.  IK  NW  193,  125  AmSR  418; 
Jaquith  V.  Hudson,  6  Mich.  123,  137. 

Nebr. — Lorljis  v.  Abbott,  49  Nebr. 
214.  68  NW  486. 

N.  T. — Bagley  v.  Peddle,  16  N.  T. 
469,  69  AmD  718;  Cerero  v.  Amer- 
ican Surety  Co.,  59  Misc.  548,  111 
NTS  615.  ,   ,    „  ^ 

Oh. — Sheffleld-KIng  Mill.  Co.  v.  Do- 
mestic Science  Baking  Co.,  95  Oh.  St. 
180,  116  NB  1014:  Doan  v.  Rogan,  79 
Oh.  St.  872,  87  NE  263. 

Or. — Strode  y.  Smith,  66  Or.  163, 
177,  131  P  1032  [clt  Cyc];  Krausse 
V  GreenHeld.  61  Or.  B02,  123  P  392, 
AnnCaal914B  115;  Hull  v.  Angus,  60 
Or.  95,  118  P  284. 

Pa. — Tork  v.  Tork  R.  Co.,  229  Pa. 
236,   78  A  128.  _      ^ 

Tenn. — Coal  Creek  MIn.,  etc.,  Co.  v. 
Tennessee  Coal,  etc.,  Co.,  106  Tenn. 
651.  62   SW  162. 

Tex. — Kellam  v.  Hampton.  58  Tex. 
Civ.  A.  484,  124  SW  970;  Rucker  v. 
Campbell,  35  Tex.  Civ.  A.  178,  79 
SW  627;  Copeland  V.  HoUoman,  (Civ. 
A.)    51   SW  257. 

IJtab. — Dopp  V.  Richards.  43  Utah 
332,  818.  136  P  98  tfluot  Cyc]:  Dono- 
van V.  Hanauer,  32  Utah  317.  90  P 
569-  K.  P.  Mln.  Co.  v.  Jacobson.  30 
Utah  115,  120.  83  P  728,  4  LRAN8 
755  [quot  Cyc]. 

Vt. — Borley    v.    McDonald,    69    Vt. 


Heatwole,  110 
Va.  358.  66  SB  46,  34  LRANS  687: 
Stony  Creek  Lumber  Co.  v.  Fields,  102 
Va.  1,  45  SB  797,  AnnCas  242. 

Wash.— Grand  Union  Laundry  Co. 
V.  Carney,  88  Wash.  327,  153  P  5. 

Can. — Canadian  Gen.  Electric  Co.  v. 
Canadian  Rubber  Co.,  52  Can.  S.  C. 
349  [dlsm  app  47  Que.  Super.  241]. 

"Where  there  is  an  agreement  be- 
tween the  parties  for  the  doing  or  not 
doing  of  particular  acts,  the  parties 
may.  If  they  please,  estimate  before- 
hand the  damages  to  result  fl-om  a 
breach  of  the  agreement  and  pre- 
scribe In  the  agreement  Itself  the 
sum  to  be  paid  by  cither  by  way  of 
damages."  Bllicott  Mach.  Co.  v.  U. 
S.,   43   Ct.  CI.   232,   235. 

"There  are  great  numbers  of  cases, 
where,  from  the  nature  of  the  con- 
tract and  subject  matter  of  the  stipu- 
lation, for  the  breach  of  which  the 
sum  is  provided.  It  Is  apparent  to 
the  court  that  the  actual  damages 
for  a  breach  are  uncertain  in  their 
nature,  difficult  to  be  ascertained,  or 
Impossible  to  be  estimated  with  cer- 
tainty, by  reference  to  any  pecuniary 
standard,  and  where  the  parties  them- 
selves are  more  Intimately  acquainted 
with  all  the  peculiar  circumstances, 
and  therefore  better  able  to  compute 
the  actual  or  probable  damages,  than 
courts  or  Juries,  from  any  evidence 
which  can  be  brought  before  them. 
In  all  such  cases,  the  law  permits 
the  parties  to  ascertain  for  them- 
selves, and  to  provide  In  the  contract 
Itself,  the  amount  of  the  damages 
which  shall  be  paid  for  the  breach. 
In  permitting  this,  the  law  does  not 
lose  sight  of  the  principle  of  com- 
pensation, which  is  the  law  of  the 
contract,  but  merely  adopts  the  com- 
pulation or  estimate  of  the  damages 
made  by  the  parties,  as  being  the 
best  and  most  certain  mode  of  as- 
certaining the  actual  damage,  or 
what  sum  will  amount  to  a  just  com- 
pensation. The  reason,  therefore, 
for  allowing  the  parties  to  ascertain 
for  themselves  the  damages  in  this 
class  of  cases,  Is  the  same  which  de- 
nies the  right  In  the  former  class  of 
cases;  viz.,  the  courts  adopt  the  best 
and  most  practicable  mode  of  ascer- 
taining the  sum  which  will  produce 
Just  compensation."  Jaquith  v.  Bad- 
son,  supra. 

[a]  XUaati«tt«ii. — ^A  provision  in  a 
contract  whereby  one  person  agreed 
with  another  to  convey  certain  prop- 
erty to  htm,  and  In  default  the  other 
was  to  have  the  use  and  control  of 
the  property  described  for  a  speci- 
fied time  as  compensation  for  the 
failure  to  convey,  is  a  provision  for 
liquidated  damages.  Lorlus  v.  Ab- 
ibott,  49  Nebr.  214,  68  NW  486. 

[b]  Buffldency  of  asaeat, — Cal- 
beck  V.  Ford,  140  Mich.  48,  103  NW 
516. 

[c]  nnlsss  •  contzact  la  amm- 
■Ive,  luiooiiscloiialile,  or  aralssi  pub- 
lic policy,  the  courts  will  allow  the 
parties  to  stipulate  for  themselves 
whether  a  provision  for  a  forfeiture 
shall  be  a  penalty  or  liquidated  dam- 
ages. Dopp  V.  Richards,  43  Utah  332. 
135  P  98. 

[d]  Oontxaot  hslA  Inwifllclant.— 
Where  an  agreement  In  a  building 
contract  provided  that,  if  the  builder 
should  fall  to  deliver  all  material  or 
to  perform  all  of  the  services  con- 
tracted for,  the  other  party  should 
make  deductions  from  the  contract 
price  for  all  material  not  delivered  or 
services  not  rendered  by  the  ItCBt  dav 


of  the  time  fixed  for  the  completion 
of  the  work,  the  agreement  la  so  un- 
certain as  to  the  manner  In  which 
the  percentage  Is  to  be  computed  as 
to  Justify  a  holding  that  the  provision 
referred  to  did  not  constitute  an 
agreement  to  pay  stipulated  damages. 
Robertson  v.  Grand  Rapids,  96  Minn. 
69.  101  ISiW  715. 

89.  U.  S. — Sun  Printing,  etc., 
Assoc.  V.  Moore,  183  U.  S.  642,  22  SCt 
240,  46  L.  ed.  366;  Backers'  Surety 
Co.  V.  Blkhorn  River  Drain.  Dlst.,  214 
Fed.  842,  348,  130  CCA  650;  Bedford 
v.  Miller,  212  Fed.  368,  129  CCA  44; 
Union  Pac.  R.  Co.  v.  Mitchell-Crit- 
tenden Tie  Co.,  190  Fed.  544,  645,  111 
CCA  396;  Turner  v.  Fremont,  170 
Fed.  259,  96  CCA  465;  Chapman  Deco- 
rative Co.  V.  Security  Mut.  L.  Ins. 
Co.,  149  Fed.  189,  79  CCA  137;  Chap- 
man Decorative  Co.  v.  Security  Mut. 
L.  Ins.  Co.,  145  Fed.  434  [aff  149  Fed. 
189,  79  CCA  137];  Stephens  v.  Essex 
County  Park  Commn.,  143  Fed.  844, 
75  CCA  60;  Davis  v.  Alpha  Poi'tland 
Cement  Co.,  134  Fed.  274  [aff  142  Fad. 
74,  73  CCA  3881;  Brooks  v.  Wichita. 
114  Fed.  297,  52  CCA  209;  Schroeder 
V.  California  Yukon  Trading  Co.,  95 
Fed.  296;  Pacific  Hardware,  etc.,  Co. 
V.  U.  8.,  49  Ct.  Cl.  327.  48  Ct.  CI. 
899:  D'Oller  Engineering  Co.  v.  U.  S., 
45  Ct.  Cl.  471;  Phoenix  Iron  Co.  v. 
U.  S.,  39  Ct.  CI.  526. 

Ala, — Watt  V.  Sheppard,  2  Ala.  425. 
•Ark. — Scott  V.  McCraw,  etc.,  Co.,  119 
Ark.  183,  177  SW  901;  Young  v.  Gaut, 
69  Ark.  114,)  61  SW  372. 

Colo.— BUS  V.  Powell,  60  Colo.  482, 
117  P  344,  38  LRANS  847. 

Conn. — Schoolnlck  v.  Gold,  89 
Conn.  110,  93  A  124;  Banta  v.  Stam- 
ford Motor  Co.,  89  Conn.  61,  92  A 
666. 

D.  C. — ^District  of  Columbia  v.  Har- 
lan, etc.,  Co.,  30  App.  270. 

Fla. — Southern  Menhaden  Co.  v. 
How,  71  Fla.  128,  70  S  1000. 

Ga. — ^West  V.  Hackett,  136  Ga.  863. 
71  SB.  477;  Lytle  v.  Scottish-American 
Mortg.  Co.,  122  Ga.  458,  50  SB  402. 

ni. — Bartholomae,  etc.,  Brewing, 
etc.,  Co.  v.  Modxelewskl,  269  III.  639, 
548,  109  NE  1058  [clt  Cyc];  Parker- 
Washington  Co.  v.  Chicago,  267  111. 
136,  107  NB  872.  AnnCasl916C  337 
[aff  185  111.  A.  237]. 

Ind. — Jaqua  v.  Headlngton,  114  Ind. 
309,  310,  16  NE  527;  Elkenberry  v. 
Thorn,  61  Ind.  A.  468,  112  NE  112: 
Zenor  v.  Pryor,  57  Ind.  A.  222,  106 
NE  746. 

Iowa. — ^Ahlers  v.  Harrison,  181  Iowa 
289.  108  NW  381. 

Ky. — Hughes  v.  Hughes,  162  Kv. 
505,  514.  172  SW  960  [quot  Cyc]: 
Walton-Wilson-Rodes  Co.  v.  McKlt- 
rick,  141  Ky.  415,  132  SW  1646;  Kll- 
bourne  v.  Burt,  etc..  Lumber  Co.,  Ill 
Ky.  693.  84  SW  631.  23  KyL  985,  55 
LRA  275;  Louisville  Water  Co.  v. 
Youngstown  Bridge  Co.,  16  KyL  350. 

La. — McGIoln  v.  Henderson,  6  La. 
720. 

Md. — ^Baltimore  Bridge  Co.  v. 
United  R.,  etc.,  Co.,  126  Md.  208,  93 
A  420. 

Mass. — Phaneuf  v.  Corey,  190  Mass. 
287,  76  NE  718;  Tufts  v.  Atlantic"  Tel. 
Co..  151  Mass.  269  23  NB  844;  Lynde 
V.  Thompson,  2  Allen  456;  Hodges  v. 
King,  7  Mete.  583. 

Mich. — Jones  v.  Stalnton,  166  NW 
966:  Ross  V.  Loescher,  152  Mich.  386. 
116  NW  198,  125  AmSR  418;  Central 
Blthullthic  Pav.  Co.  v.  Mt.  Clemens. 
143  Mich.  259.  106  NW  88R:  Calheck 
v.  Ford,  140  Mich.  48.  103  NW  616. 

Mo. — May  v.  Crawford,  150  Mo.  504. 
51    8W    693:    Moraa    v.    Rathburn.    42 
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DAMAGES 


[§§  231-232 


parties  to  the  eontraot.*"    Nor  need  the,  liquidated 
damage  clause  be  reeiproeal.*^ 

By  statute  in  some  jurisdictions  it  is  provided 
that  provisions  for  liquidated  damages  are  void,  ex- 


cept where,  from  the  nature  of  the  case  it  is  im- 
practicable or  extremely  difficult  to  fix  the  actual 
damage.** 
[i  232]    B.    Difltiiiction   between   Penalty   and 


Mo.  6>4.  S7  AmD  S69;  Irwin  v.  Tan- 
ner, 1  Mo.  210. 

N.  J.— Wood  V.  Ocean  City,  86  N.  J. 
Eq.  S28,  S30,  96  A  489 


N.   T. — Mosler   Safe   Co.   v.    Maiden,  parties    may    malce    their    own    con 


I^ane  Safe  Deposit  Co.,  199  N.  T.  479, 
93  NK  81,  37  LRANS  363;  Watson  v. 
Russell,  149  N.  Y.  388,  44  NB  161  [rev 
7  Misc.  636.  28  NYS  26];  BartwlK  v. 
American  Malting  Co.,  74  App.  Dlv. 
140,  77  NYS  533  [aft  175  N.  Y.  489 
mem,  67  NE  1083  mem];  Cowdrey  v. 
Carpenter,  1  Abb.  Dec.  446;  Smith 
v.  O-ocker,  14  App.  Dlv.  145.  43  NYS 
427,  4  NYAhnCas  77  [aft  162  N.  Y. 
600  mom,  57  NE  1124  mem];  Hosraer 
V.  True,  19  Barb.  106;  Penell  v. 
Shook,  53  N.  Y.  Super.  501;  Manice  v. 
Brady,  15  AbUPr  173. 

Oh. — Doan  v.  Rogan,  79  Oh.  St. 
372,  87  NE  263;  Van  Tuyl  v.  Young, 
28  Oh.  Clr.  Ct.  16. 

Or.— Hull  v.  Angus,  60  Or.  95,  118 
P  284;  Zachary  v.  Swanger,  1  Or.  92. 

Porto  Rico. — Pueyo  v.  Hermanos, 
18  Porto  Rico  831,  834   [quot  Cyc]. 

Tex. — Wltherspoon  v.  Duncan,  >  62 
Tex.  Civ.  A.  361,  131  SW  660,  662  [cit 
CycJ;  Santa  F«  St.  R.  Co.  v.  Schutz, 
37  Tex.  Civ.  A.  14,  88  SW  89;  Cope- 
land  V.  Holloman,  (Civ.  A.)  61 ,  SW 
267. 

Utah. — Donovan  v.  Hanauer,  32 
Utah  317,  90  P  5«»:  K.  P.  Mln.  Co.  v. 
Ja'cobson,  30  Utah  115,  170,  83  F 
728.  4  LRANS  765  fquot  Cyc]. 

Va. — Welch  v.  McDonald,  86  Va. 
600,  8  SE  711. 

Wash. — Grand  Union  Laundry  Co. 
V.  Carney,  88  Wash.  327,  153  P  5. 

Eng. — Astley  v.  Weldon,  2  B.  &  P. 
346,  126  Reprint  1318.  But  see  Ran- 
dall V.  Everest,  2  C.  &  P.  677,  12  ECL 
742  (where  it  was  held  that,  if  the 
agreement  was  not  under  seal,  only 
such  damages  as  the  Jury  might  see 
fit  to  give  upon  a  view  of  the  whole 
case  might  be  recovered,  no  matter 
what  expressions  were  employed). 

Austr. — Lamaon  Store  Service  Co., 
Ltd.  V.  Russell,  Wllklns  &  Sons,  Ltd., 
4  Austr.  C.  L.  R.  672. 

"Where  the  amount  of  the  dam- 
ages for  the  breach  of  a  contract 
is  uncertain  and  difficult  of  ascer- 
tainment, and  the  agreement  dis- 
closes the  intention  of  the  parties  to 
flx  a  sum  certain  as  the  liquidated 
damages,  the  contract  will  be  en- 
forced." Union  Pac.  R.  Co.  v.  Mtt- 
choll-Crittenden  Tie  Co.,  supra. 

"Where  the  damages  to  be  ascer- 
tained growing  out  of  the  breach  of 
a  contract  are  uncertain  in  amount, 
and  the  parties  mutually  agree,  in 
language  clearly  expressive  of  Buch 
agreement,  that  a  certain  sum  shall 
be  the  damages  in  case  of  a  failure 
to  perform,  no  sound  principle  or 
rule  applicable  to  the  construction 
of  contracts  will  enable  a  fiourt  of 
law  to  say  that  the  parties  to  the 
contract  intended  something  else." 
Bankers'  Surety  Co.  v.  Blkhorn  River 
Drain.  Dlst.,  supra.  To  same  effect 
Morse  v.  Rathburn,  42  Mo.  694,  97 
AmD  869. 

"Where  the  sum  named  Is  declared 
to  be  fixed  as  liquidated  damages,  is 
not  greatly  disproportionate  to  the 
loss  that  may  result  from  a  breach, 
and  the  damages  are  not  measurable 
by  any-exact  pecuniary  standard,  the 
sum  designated  will  be  deemed  to  be 
stipulated  damages."  Jaqua  v.  Head- 
ington,  supra. 

"When  damages  are  to  be  ascer- 
tained by  the  breach  of  a  single  stipu- 
lation, and  they  are  uncertain  in 
amount  and  not  readily  susceptible 
of  proof  under  the  rules  of  evidence, 
then,  if  the  parties  have  agreed  upon 
a  sum  as  the  measure  of  compensa- 
tion for  the  breach,  and  that  sum  is 
not  disproportionate  to  the  preaum- 
abls    loss,    it    may    be    recovered    as 


liquidated  damages.' 
City,  supra. 

Baamm  ; 


Wood  V.  Ocean 


[a]    Aaamm  for  ralm. — "The  under- 
lying principle  in  these  cases  is  that 


tracts,  and  that  the  province  of  a 
court  of  law  is  limited  to  their  con- 
struction and,  where  there  Is  no  Il- 
legality of  vitiating  fraud  in  the 
agreement,  to  its  enforcement  accord- 
ing to  its  terms."  Pacific  Hardware 
Co.  V.  U.  S.,  49  Ct.  CI.  327,  330,  48  Ct. 
CI    399. 

[b]  Tisafllng  oaM. — Astley  v.  Wel- 
don, 2  B.  &  P.  346,  126  Reprint  1318 
[quot  Sun  Printing,  etc.,  Assoc,  v. 
Moore,  183  U.  S.  642,  22  SCt  240,  46 
L.  ed.  366]. 

Ttovialoam  la  IraUaiaff  oontraeta 
see  Building  and  Construction  Con- 
tracts i  30. 

40.  Wilson  V.  Qodkln,  186  Mich. 
106.  98  NW  985. 

41.  Shubert  v.  Sondheim,  138  App. 
Dlv.  800,  123  NYS  629  [aft  203  N.  Y. 
636  mem,  97  NE  1116]. 

40.     See  statutory  provisions;  and: 

U.  S. — Home  Land,  etc.,  Co.  v.  Mc- 
Namara,  146  Fed.  17,  76  CCA  47; 
Home  Land,  etc.,  Co.  v.  McNamara, 
111  Fed.  822,  49  CCA  642  [certiorari 
den  187  U.  S.  642,  23  SCt  843,  47  L. 
ed.  346]. 

Cal. — McComber  v.  Kellerman,  162 
Cal.  749,  124  P  431;  Escondido  Oil, 
etc.,  Co.  V.  aiaser,  144  Cal.  494,  77  P 
1040;  Pogue  v.  Kaweah  Power,  etc., 
Co.,  138  Cal.  664,  72  P  144:  Long 
Beach  City  School  Dlst.  v.  Dodge,  136 
Cal.  401.  67  P  499;  Jack  v.  Slnsheiijier, 
125  Cal.  563,  58  P  130;  Wilmington 
Transp.  Co.  v.  O'Nell,  98  Cal.  1.  32  P 
705;  Pacific  Factor  Co.  v.  Adler,  90 
Cal.  110,  27  P  36,-  26  AmSR  102; 
Drew  V.  Pedlar,  87  Cal.  460,  26  P 
749,  22  AmSR  257;  Greenleaf  v.  Stock- 
ton Combined  Harvester,  etc..  Works, 
78  Cal.  606,  21  P  369;  Eva  v.  MoMa- 
hon,  77  Cal.  467,  19  P  872;  Muldoon  v. 
Lynch,  66  Cal.  636,  6  P  417;  Field  v. 
Haven,  (A.)  173  P  108;  Eastman  v. 
Sunset  Park  Land  Co.,  (A.)  170  P  642: 
Sherman  v.  Gray,  11  Cal.  A.  348,  104 
P  1004. 

Mont. — Deuntnck  v.  West  Oallatin 
Irr.-  Co.,  28  Mont.  266,  72  P  618. 

N.  D. — ^Hocksprung  v.  Young,  27 
N.  D.  322,  146  NW  647;  Gile  v.  In- 
terstate Motor  Car  Co.,  27  N.  D.  108, 
146  NW  732,  LRA19ieB  109;  Ray- 
mond V.  Bdelbrock,  16  N.  D.  231,  107 
NW  194. 

Okl. — J.  I.  Case  Plowworks  v. 
Stewart,  173  P  1048;  Childs  v.  Moore, 
157  P  333;  Dillon  v.  Rlngleman.  156  P 
563;  Hargove  v.  Bourne,  47  Okl. 
484,  150  P  121:  Home  Pattern  Co.  v. 
Mascho.  46  Okl.  56,  148  P  131;  Ram- 
sey v.  Drug  HesBlg-Ellls  Co.,  32  Okl. 
4B7,  122  P  662;  Demlng  Inv.  Co.  v. 
Balrd,  82  Okl.  393.  122  P '676;  Haler 
v.  McDonald,  21  Okl.  470,  96  P  654; 
Haynes  v.  Brown,  18  Okl.  389,  89  P 
1124;  Mansur-Tebbetts  Impl.  Co.  V. 
Willet,  10  Okl.  383,  61  P  1066. 

S.  D. — ^Utley  v.  Dunning,  38  S.  D. 
447.  161  NW  813,  814  [cIt  Cyc];  Smith 
V.  Detroit,  etc.,  Mln.  Co.,  17  S.  D.  413. 
97  NW  17;  Selm  v.  Krause,  13  S.  D. 
630,  83  NW  683;  Barnes  v.  Clement, 
8  S.  D.  421,  66  NW  810. 

[a]  CoBslruutlon  and  operatton  of 
■tstnta. — (1)  The  party  asserting  the 
validity  of  such  contract  must  plead 
and  prove  that  it  is  a  case  where 
the  parties  could  stipulate  damages. 
Welnrelch  EJst.  Co.  v.  A.  J.  Johnston 
Co.,  28  Cal.  A.  144.  151  P  667;  Sher- 
man V.  Gray,  11  Cal.  A.  848.  104  P 
1004;  Deunlnck  v.  West  Gallatin  Irr. 
Co..  28  Mont.  256,  72  P  618.  (2)  But 
It  is  unnecessary  to  plead  or  prove 
such  fact  where  the  contract  is  for 
the  purchase  of  the  good  will  ot  a 
trade  or  business,  coupled  with  an 
agreement  that  the  seller  should  not 


engage  In  such  business  within  a 
certain  time,  since  the  damages  for 
breach  of  such  contract  are  obviously 
uncertain.  Shafer  v.  Sloan,  3  Cal.  A. 
335,  85  P  162.  (3)  The  difficulty  of 
ascertaining  damages  where  there  is 
a  provision  for  liquidated  damages  is 
not  to  be  presumed.  Green  v.  Frahm, 
(Cal.)  168  P  114;  Mclnerney  v.  Mack. 
34  Cal.  A.  153,  166  P  867;  Stephens  v. 
Daugherty,  33  Cal.  A.  733,  166  P  375; 
Thomas  v.  Anthony,  30  Cal.  A.  217, 
167  P  823;  Los  Angeles  Olive  Grow- 
ers' Assoc  V.  Pacific  Surety  Co..  24 
Cal.  A.  96,  140  P  295.  (4)  Where  it 
does  not  clearly  appear  that  the  pen- 
alty inserted  in  a  contract  for  the 
sale  of  a  business  and  the  good  will 
thereof  was  intended  as  security  tor 
the  payment  of  actual  damages  in 
case  of  breach  of  contract,  the  court 
will  regard  the  amount. as  liquidated 
damagea.  Shafer  v.  Sloan.  3  Cal.  A. 
335,  85  P  162.  (5)  The  question  of 
whether  it  would  be  "Impracticable 
or  extremely  difficult  to  flx  the  actual 
damage"  la  a  question  of  fact.  Con- 
solidated Lumber  Co.  v.  Los  Angeles, 
33  Cal.  A.  698,  166  P  386.  (6)  In- 
validity of  stipulation  for  liquidated 
damages  does  not  affect  the  con- 
tractor's obligation  to  perform.  Los 
Angeles  Olive  Growers'  Assoc  v. 
Pacific  Surety  Co.,  24  Cal.  A.  95,  140 
P  296.  (7)  A  contract  provision  that 
actual  damages  are  difficult  to  esti- 
mate tends  strongly  to  control  that 
question.  Consolidated  Lumber  Co.  v. 
Los  Angeles,  supra.  (.8)  The  -^hole 
contract  is  not  made  void  by  a  void 
stipulation  so  as  to  prevent  the  re- 
covery of  actual  damages.  Los  An- 
geles Olive  Growers'  Assoc,  v.  Pacific 
Surety  Co.,  supra;  Best  Mfg.  Co.  v. 
Hutton,  49  Mont.  78,  141  P  653;  Home 
Pattern  Co.  v.  Mascho.  46  Okl.  66,  148 
P  131.  (9)  The  parties  may  agree  to 
stipulated  damages  in  contracts  for 
the  purchase  of  land.  Aikman  v. 
Murphy.  (Cal.)  66  P  1099  mem  [rev 
5  Cal.  Unrep.  961,  62  P  729J.  (10) 
So  too,  the  parties  to  an  agreement 
for  the  purchase  of  mining  claims 
may  agree  on  the  amount  of  dam- 
ages. Smith  V.  Detroit,  etc.,  Mln. 
Co.,  17  S.  D.  418,  97  NW  17.  ai)  A 
provision  in  a  contract  excusing  the 
purchaser  of  land  from  the  payment 
of  the  third  installment  in  case  of 
the  vendor's  failure  to  make  certain 
Improvements  is  neither  a  penalty 
nor  a  stipulation  for  liquidated  dam- 
ages, so  that  Civ.  Code  SJ  1670,  S369, 
preventing  specific  enforcement,  does 
not  apply.  Stevens  v.  Los  Anceles 
Dock,  etc.,  Co.,  20  Cal.  A.  743,  ISO  P 
197.  X12)  A  contract  for  the  sale  of 
land  which  provides  that  the  pur- 
chaser shall  take  possession  of  the 
land  and  pay  therefor  in  stipulated 
installments,  and  in  case  of  default 
all  payments  which  shall  have  been 
made  shall  be  retained  by  the  vendor 
as  rent,  free  from  any  demand  of 
the  vendor  whatsoever,  is  not  void 
under  Comp.  L.  |  3581.  Barnes  v. 
Clement,  12  S.  D.  270,  81  NW  301; 
Barnes  v.  Clement,  8  S.  D.  421. 
66  NW  810.  (13)  Byt  such  con- 
tract is  subject  to  the  provisions  of 
Comp.  L.  (  4673,  providing  that, 
where  an  obligation  Imposes  a  for- 
feiture by  reason  of  failure  to  com- 
ply with  its  provisions,  the  party  may- 
be relieved  therefrom  on  making  full 
compensation  to  the  other  party;  and 
the  purchaser  can  recover  the  differ- 
ence between  the  amount  paid  on  the 
purchase  price  and  the  reasonable 
value  of  the  use  of  the  land,  where, 
four  days  after  the  vendor  ejected 
him  from  the  premises  for  default, 
he  offered  in  good  faith  to  pay  the 
vendor  the  full  amount  due  which 
the  vendor  refused  to  accept.  Barnea 
V.   Clement,   supra. 


For  Urtar  cssMi  dsrsloyiiMBta  and  ehaagva  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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Liqnidatad  Damages.  The  distinction  between  a 
penalty  and  a  proviaion  for  liquidated  damages  is 
that  a  penalty  is  in  effect  a  security  for  pe^orm- 
ance,  while  a  provision  for  liquidated  damages  ik 
for  a  sum  to  be  paid  in  lieu  of  performance/'  A 
provision  in  a  contract  as. to  the  sum  to  be  paid  in 
event  of  breach  will,  if  it  is  a  provision  for  liqui- 
dated damages,  be  enforced  according  to  its  terms  ;** 
if  it  is  a  provision  for  a  penalty,  the  recovery  will 
be  limited  to  the  actual  damages  sustained.^*  The 
importance  of  this  distinction  is  obvious  and  the 
principal  di£Bculties  and  conflicts  in  the  cases  occur 
in  connection  with  the  determination  of  the  char- 
acter of  the  particular  agreement  involved.*'  At 
common  law  in  an  action  upon  a  penal  sum  for  the 


nonperformance  of  a  covenant  or  agreement,  judg- 
ment when  entered  for  plaintiff  was  for  the  amount 
of  the  penalty."  By  the  statute  of  8  &  9  Wm.  Ill 
c  11,  however,  suitors  in  actions  for  penalties  were 
restricted  to  a  collection  of  the  actual  damages  sus- 
tained." The  effect  of  the  statute  of  8  &  9  Wm. 
Ill,  however,  was  not  to  confer  upon  the  law  courts 
a  power  to  give  relief  in  cases  of  contract,  where 
a  court  of  equity  would  not  have  given  such  re- 
lief,*' and  while  courts  of  equity  granted  relief 
in  cases  of  penalties,  they  did  not  grant  relief  in 
cases  of  provisions  for  liquidated  damages  merely 
because  they  were  such.'*  ,  As  a  result  it  became 
necessary  in  courts  of  law  to  determine  whether 
an  agreed  sum  stipulated  to  be  paid  in  the  event 


[b]  ZIlTutratlona. — (1)  Under  such 
a  statute  it  was  held  that  a  contract 
for  the  sale  of  grain  bags,  which  pro- 
vides that  the  vendor  shall  pay  the 
purchaser  three  cents  for  each  bag 
which  he  refuses  or  neglects  to  de- 
liver, as  liquidated  damages,  is  void, 
althouKh  It  recites  that  from  the  na- 
ture of  the  case  It  will  be  extremely 
difflcalt  to  determine  the  damages. 
Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110,  120,  27  P  SS,  25  AmSR  102.  (2) 
Where,  however,  under  the  same  stat- 
ute a  manufacturer  agreed  to  deliver 
a  harvester  to  plaintiff,  with  con- 
tract of  warranty.  In  exchange  for  a 
machine  belonging  to  plaintiff,  the 
latter  agreeing  to  pay  in  addition 
thereto  a  named  sum,  and  in  case  the 
harvester  should  not  do  good  work 
plaintiff  was  not  to  pay  any  money 
in  consideration  of  the  exchange.  It 
was  held  that  such  contract  did  not 
come  within  the  exception  of  the 
above  statute,  and  that  evidence  was 
admissible  of  the  actual  damage  sus- 
tained by  plaintiff  from  a  breach  of 
the  warranty.  Oreenleaf  v.  Stockton 
Combined  Harvester,  etc..  Works,  78 
Cal.  606,  21  P  369.  (3)  A  contract 
providing  that.  If  a  loan  was  negotiat- 
ed by  plaintiff,  appointed  as  defend- 
ant's agent  for  that  purpose,  and  de- 
fendant failed  to  accept  it,  he  would 
pay  to  plaintiff  Ave  per  cent  of  the 
loan  as  damages,  was  a  violation  of 
the  statute.  Demlng  Inv.  Co.  v.  Baird, 
32  Okl.  393,  122  F  676.  (4)  A  stipula- 
tion by  the  purchaser  to  pay  twenty 
per  cent  of  the  amount  of  sale  as 
liquidated  damages  for  breach  of 
contract  is  void  unless  Impracticable 
or  extremely  dlfflcult  to  fix  actual 
damages.  J.  I.  Case  Plowworks  v. 
Stewart.  (Okl.)  173  P  1048. 

[c]  Prior  to  tli*^  niactineiit  of 
tboa*  Btatntos  the  ordinary  rules 
governed  such  contracts  in  these  Jur- 
isdictions. See  Gann  v.  Ball,  26  Okl. 
26,  110  P  1067  (holding  that  the  prac- 
tical construction  which  the  parties 
put  on  the  terms  of  their  own  con- 
tract will  prevail  over  the  literal 
meaning  of  the  contract) ;  El  Reno  v. 
Culllnane.  4  Okl.  457,  46  P  510  (hold- 
ing that,  where  a  contractor  binds 
himself  in  a  fixed  sum  for  the  per- 
formance of  the  contract,  without 
statins'  whether  such  sum  is  intend- 
ed as  a  penalty  or  as  liquidated  dam- 
ages, and  without  regard  to  thq  mag- 
nitude or  to  the  number  of  any 
breaches  that  may  occur,  or  the 
amount  of  damages  that  may  ensue, 
and  the  contract  is  such  that  it  may 
be  partially  performed  and  partially 
violated,  the  sum  so  fixed  is  a  pen- 
alty): Kelley  v.  Seay,  3  Okl.  527,  41  P 
615  (holding  that  a  sum  of  money 
In  gross  to  be  paid  for  the  nonper- 
formance of  an  agreement  Is  ordi- 
narily considered  a  penalty  and  not 
liquidated  damages,  and,  where  the 
penalty  Is  expressly  reserved  as  such 
by  the  denomination  of  the  parties, 
the  inference  is  stronger,  and  it  will 
require  very  strong  evidence  to  au- 
thorize the  court  to  say  that  the 
words  of  the  parties  did  not  express 
their  own  intention). 

4a.  Ga. — Florence  Wagon  Works 
v.  Salmon,  8  Qa.  A.  197,  68  SE  866. 


Kan. — Kuter  v.  Holton  State  Bank, 
98  Kan.  485,  152  P  662.  97  Kan.  375, 
154  P  1009. 

Mo. — Muehlebach  v.  Missouri,  etc., 
R.  Co.,  166  Mo.  A.  305,  148  SW  463. 

Or. — Yuen  Suey  v.  Fleshman,  66 
Or.  606,   133   P  803. 

S.  C. — Bearden  v.  Smith,  45  S.  C.  L. 
564. 

"In  determining  whether  a  desig- 
nated sum  that  is  to  be  paid  to  one 
party  in  the  event  that  the  other 
breaches  the  contract  Is  a  penalty, 
we  must  ascertain  whether  It  was  in- 
serted for  the  purpose  of  deterring 
the  party  from  breaching  his  con- 
tract, and  of  penalizing  him  in  the 
event  he  should  do  so,  or  whether  It 
was  a  sum  which  the  parties  In  good 
faith  agreed  upon  as  representing 
those  damages  which  would  ensue  if 
the  contract  should  be  breached." 
Florence  Wagon  Works  v.  Salmon,  8 
Ga.   A.    197.    199,    68    SE   866. 

[a]  Othsr  diatlnotloiis. — (1)  "A 
contract  for  a  penalty  ...  Is  aq 
agreement  to  pay  a  stipulated  sum 
in  case  of  default,  intended  to  coerce 
performance,  to  punish  default,  or 
to  secure  payment  of  actual  damages. 
A  contract  for  liquidated  damages  is 
a  contract  by  which  the  parties  in 
advance  of  breach  fix  the  amount  of 
damages  which  will  result  therefrom 
and  agree  upon  its  payment."  Mueh- 
lebach  v.  Missouri,  etc.,  R.  Co.,  166 
Mo.  A.  305,  148  SW  453  [quot  2  Pa^e 
Contr.  I  1167] ;  Charleston  Lumber 
Co.  v.  Friedman,  64  W.  Va.  151,  61 
SB  815.  (2^  "The  essence  of  a  pen- 
alty is  a  payment  of  money  stipulat- 
ed as  In  terrorem  of  the  offending 
party;  the  essence  of  liquidated  dam- 
ages is  a  genuine  covenanted  pre- 
estlmate  of  damagfe."  Dunlop  Pneu- 
matic Tyre  Co.,  Ltd.  v.  New  Garage 
etc.,  Co.,  Ltd.,   [1915]  A.  C.   79,  86. 

44.  Advance  Amusement  Co.  v. 
Franke.  268  111.  579.  109  NE  471  [aff 
188  111.  A.  4571;  Summit  v:  Morris 
County  Tract.  Co.,  85  N.  J.  L.  198,  88 
A  1048.  LRA191SE  385;  Fehlinger  v. 
Boos,  118  NTS  167;  Strode  v.  Smith, 
66  Or.  163,  131  P  1032.  See  infra 
I  266. 

46.  tl.  S. — Illinois  Surety  Co.  v. 
U.  S..  229  Fed.  527,  143  CXJA  595;  The 
Colombia,  197  Fed.  661  [aff  199  Fed. 
990,  117  CCA  666];  Pacific  Hardware 
Co.  V.  U.  S.,  49  Ct.  CI.  327,  48  Ct.  CI. 
399. 

Ala. — Jemisoii  v.  Governor,  47  Ala. 
^0. 

Pla. — Greenblatt  v.  McCall,  67  Fla. 
165,   64   S  748. 

111. — Advance  Amusement  Co.  v. 
Franke,  268  111.  579,  109  NB  471  [aff 
188    111.   A.    457]. 

La. — J.  G.  Wagner  Co.  v.  Munroe, 
52  La.  Ann.  2132,  28  S  229. 

Mass. — Meyer  v.  Estes,  164  Mass. 
467.  41  NE  683,   32   LRA   283. 

"The  general  rule  is  that  In  case 
of  a  penalty  the  measure  of  damages 
is  the  actual  loss  which  has  been 
sustained  as  a  result  of  the  breach 
where  this  can  be  ascertained.  But 
in  the  case  of  liquidated  damages 
there  can  be  a  recovery  of  the  whole 
amount  where  such  a  recovery  is 
consistent  with  the  policy  of  the 
law."    Illinois  Surety  Co.  v.  U.  S.,  229 


Fed.  527,  630,  143  CCA  595. 

"It  may,  therefore,  be  laid  down 
as  a'settled  rule,  that  no  other  sum 
can  be  recovered  under  a  penalty  than 
that  which  shall  compensate  .the 
plaintiff  for  his  actual  loss."  Jeml- 
son   V.   Governor,    47   Ala.    390,   406. 

46.  U.  S.— Charleston  Fruit  Co.  v. 
Bond,  26  Fed.   18.  ' 

Iowa. — Foley  v.  McKeegan,  4  Iowa 
1,    66   AmD   107. 

Me. — Dwinel'V.  Brown,  54  Me.  468. 

Mich. — Jaaulth  v.  Hudson,  5  Mich. 
123. 

N.  H. — Chamberlain  v.  Bagley,  11 
N.   H.    234. 

N.  T. — Kemp  T.  Knickerbocker  Ice 
Co.,  69  N.  T.  45;  Colwell  T.  Lawrence, 
38  N.  Y.  71,  5  Transcr.  A.  307,  36 
HowPr  306;  Cotheal  v.  Talmage,  9 
N.  Y.  551,  61  AmD  716;  Wooster  v. 
Klsch,  26  Hun  61  [aff  94  N.  Y.  630 
mem];  Pastor  v.  Solomon,  26  Misc. 
125,  66  NYS^56. 

t  Tex. — Collier  v.  Betterton,  87  Tex. 
440,    29    SW    467. 

Eng. — Dlmech  v.  Corlett,  12  Moore 
P.  C.  199,  14  Reprint  887. 

47.  Sun  Printing,  etc.,  Assoc,  v. 
Moore,  183  U.  S.  642,  22  SCt  240,  4« 
L.  ed.  866.     See  Bonds  {  241. 

48.  Sun  Printing,  etc.,  AJisoc.  v. 
Moore,  183  U.  S.  642,  22  SCn  240,  46 
L.  ed.  366. 

49.  Sun  Printing,  etc.,  Assoc.  ▼. 
Moore,  183  U.  S.  642,  22  SCt  240,  46 
L.  ed.  366. 

50.  Sun  Printing,  etc.,  Assoc  v, 
Moore,  183  U.  S.  642,  22  SCt  240,  46 
L.  ed.  366;  Lowe  v.  Peerp,  4  Burr. 
2225,  2229,  98  Reprint  160,  6  ERC 
347. 

"As  long  ago  as  1768,  Lord  Mans- 
field, in  Lowe  v.  Peers,  4  Burr.  2226, 
98  Reprint  160,  6  ERC  347,  said: 
.  .  .  'Courts  of  equity  will  relieve 
against  a  penalty,  upon  a  compensa- 
tion; but  where  the  covenant  is  to 
pay  a  particular  liquidated  sum,  a 
court  of  equity  can  not  make  a  new 
covenant  for  a  man;  nor  is  there  any  ■ 
room  for  compensation  or  relief.' 
Commenting  upon  the  Judgment  of 
Lord  Eldon  In  one  of  the  leading 
cases  on  the  subject  of  liquidated 
damages,  (Astley  v.  WeJdon,  2  B.  &  P.- 
346,  350,  126  Reprint  1318),  Jessel, 
Master  of  the  Rolls,  in  Wallls  v. 
Smith,  21  (%.•  D.  243,  said  (p.  260): 
'He  perfectly  well  knew  that  what- 
ever had  been  the  doctrine  of  equity 
at  one  time.  It  was  not  then  the  doc- 
trine of  equity  to  give  relief  on  the 
ground  that  agreements  were  oppres- 
sive where  the  parties  were  of  full 
age  and  at  arm's  length.  It  Is  very 
likely,  and  I  believe  it  Is  true  his- 
torically, that  the  doctrine  of  equity 
did  arise  from  a  general  notion  that 
these  acts  were  oppressive.  At  all^ 
events,  long  before  his  time.  It  had* 
been  well  settled  in  equity  that 
equity  did  relieve  from  forfeiture  for 
nonpayment  of  money,  and  I  think  I 
may  say,  in  modern  times,  from 
nothing  else.' "  Sun  Printing,  etc., 
Assoc.  V.  Moore,  183  U.  S.  642.  661. 
22  SCt   240,  46  L.  ed.   366. 

[a]  ZIlBBtratioB. — If  there  is  a 
covenant  not  to  plow,  with  a  penalty 
in  a  lease,  a  court  of  equity  will 
relieve  against  the  penalty;  "but  If  It 
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of  breach  of  a  condition  was  in  fact  a  penalty  or 
a  provision  for  liquidated  damages.'^ 

[%  233]  0.  Determination  of  Character  of  Pro- 
vision—1.  In  GeneraL  "Whether,"  it  has  been 
said,  "a  stim  named  in  a  contract  to  be  paid  by  a 
party  in  default  on  its  breach  is  to  be  considered 
liquidated  damages  or  merely  a  penalty,  is  one  of 
the  most  difScult  and  perplexing  inquiries  encoun- 
tered in  the  construction  of  written  agreements.'"' 
It  seems  to  be  generally  conceded,  indeed,  that  each 
ease  must  be  permitted  to  stand  pretty  much  on  its 
own  peculiarities  and  particular  facts,"'  and  that  no 
general  rules  applicable  to  all  contracts  are  de- 
ducible.'*    The  question  is  one  to  be  determined  by 

is  'worded — 'to  pay  £S  an  acre  for 
every  acre  plowed  up;'  there  Is  no 
alternative,  no  room  for  any  relief 
against  it;  no  compensation;  It  is  the 
substance  of  the  agreement."  Lowe 
V.  Peers,  4  Burr.  222B,  222$,  98  Re- 
print KO,  6  ERC  347  Lquot  Smith  v. 
BeraenKren,  163  Mass.  236,  26  NB  690, 
10   LRA  768]. 

[b]  In  Ostazlo  the  Judicature  Act 
of  189S  gives  the  high  court  power  to 
relieve,  not  only  against  penalties 
and  forfeitures,  but  also  .  against 
agreements  for  liquidated  damages, 
and  authorizes  the  court.  In  granting 
such  relief,  to  Impose  such  terms  as 
to  costs,  expenses,  damages,  etc.,  as 
the  court  shall  think  fit.  Townsend 
V.   Toronto,  etc.,  R.  Co.,  28  Ont.   195. 

61.  Sun  Printing,  etc.,  Assoc,  v. 
Moore,  183  U.  S.  642,  22  SCt  240,  46  L. 
ed.    366 

58.  Wilson  v.  Baltimore,  83  Md. 
203,  211.  34  A  774,  E5  AnTSR  339. 

53.  Ala.— Keeble  v.  Keeble,  85  Ala, 
552,   6  S   149. 

Ark.— Klmbro  v.  Wells,  112  Ark. 
126,   165  SW  645. 
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the  contract,  fairly  construed.'*  Where  the  par- 
ties have  agreed  on  the  amount  of  damages,  as- 
certained by  fair  calculation  and  adjustment,  and 
have  expressed  this  i^eement  in  clear  and  ex- 
plicit terms,  the  amount  so  fixed  will  be  treated  as 
the  true  damages  and  not  as  a  penalty.'* 

Qnestion  of  law  or  fact.  By  some  authorities  it 
is  held  that  the  question  of  whether  a  sum  men- 
tioned in  a  contract  is  to  be  considered  as  liqui- 
dated damages  or  as  a  penalty  is  always  a  question 
of  law,  d^Kndent  upon  the  construction  of  the 
contract  by  the  court.*'  By  other  authorities  it  is 
held  that,  where  the  intention  of  the  parties  is  doubt- 
ful, and  the  facts  and  circumstances  surrounding  the 


A.   468,  112   NB  112. 

Minn. — Taylor  v.  Times  Newspaper 
Co.,  83  Minn.  523,  86  NW  760,  85 
AmSR  473. 
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Where  plaintiff's  performed  their  con- 
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Ind.  A.  603.  96  NE  177;  Barber  As- 
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Mo. — ^May  v.  Crawford,  160  Mo.  604, 
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contract  are  looked  to,  the  question  of  their  inten- 
tion ahonld  be  left  to  the  jury,'"  but  the  question 
may  be  one  of  law  where  it  is  dependent  entirely 
upon  the  construction  of  the  writing.** 

Time  as  of  which  question  eonsidwfd.  In  deter- 
mining whether  a  provision  is  for  liquidated  dam- 
ages or  for  a  penalty,  the  eoniract  should  be  con- 
sidered in  the  light  of  the  circumstances  surround- 
ing the  parties  at  the  time  of  its  execation.'" 


[i  234]  2.  Intent  of  FartiaB.  As  a  broad  gen- 
eral rule,  the  intention  of  the  parties  will  (iontrol  as 
to  whether  a  provision  in  a  eontract  is  for  a  pen- 
alty or  for  liquidated  damages.**  There  is,  how- 
ever, some  authority  to  the  effect  that  the  intention 
of  the  parties  is  immaterial  and  that  the  court  will 
construe  the  contract,  whatever  its  language,  in 
accordance  with  the  fact  of  whether  the  sum  was, 
under  the  circumstances,  a  penalty  or  liquidated 
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SW  579;  Wright  v.  Doble.  3  Tex.  Civ. 
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the  court  construed  the  contract). 

S».  <3«lgeT  V.  Cawley,  146  Mich. 
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writing  to  pay  If  he  violates  his 
agreement  not  to  engage  in  a  certain 
business  Is  a  penalty  or  liquidated 
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16  AbbPrNS  400;  Colwell  v.  Law- 
rence, 88  N.  Y.  71,  6  Transcr.  A.  307, 
36  HowPr  306  [aff  38  Barb.  643]; 
Clement  v.  Cash,  21  N.  Y.  253;  Lamp- 
man  V.  CTochran,  16  N.  Y.  -275  [aff  19 
Barb.  388];  C^theal  v.  Talmage,  9 
N.  T.  661,  61  AmD  716  [aff  1  B.  D. 
Smith  673];  Posner  v.  Rosenberg,  149 
App.  Div.  272,  133  NYS  704:  Perley 
v.  Shubert,  121  App.  Div.  786,  106 
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NYS  1149  mem];  Cerero  v.  American 
Surety  Co.,  59  Misc.  648.  Ill  NYS 
615;  Pastor  v.  Solomon,  26  Misc.  125, 
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ler V.  Sheffield  Farms  Slawson-Deck- 
er  Co.,  115  NYS  81;  Frank  v.  Block, 
9  NYSt  101;  Pearson  v.  Williams.  26 
Wend.  630;  Dakin  v.  Williams.  17 
Wend.  447  [aff  22  Wend.  201];  Knapp 
V.  Maltby,  13  Wend.  587;  Ayers'  v. 
Pease,  12  Wend.  393;  Gray  v.  Crosby, 
18  Johns.  219;  Hasbrouck  v.  Tappen, 
15  Johns.  200;  Slosson  v.  Beadle,  7 
Johns.  72;  Dennis  v.  Cummins,  3 
Johns.  C:a8.  297,  2  AmD  160. 

N.  C— Bradshaw  v.  Milllkln,  173  N. 
C.  432.  92  SE  161,  163,  LnA1917E 
880  [clt  Cyc]. 

Oh.— Sheffleld-Klng  Milling  Co.  v. 
Domestic  Science  Bak'ng  Co.,  95  Oh. 
St.  180,  116  NE  1014.  1016  [quot  Cyc]; 
Doan  v.  Rogan,  79  Oh.  St.  372,  87  NB 
263^  Grasselll  v.  Lowden,  11  Oh.  St. 
349;  £]aston  v.  Pennsylvania,  etc..  Ca- 
nal Co.,  13  Oh.  79;  Domestic  Science 
Baking  Co.  v.  Sheffleld-Klng  Milling 
Co.,  24  Oh.  Clr.  Ct.  N.  S.  289;  Elyrla 
V.  Cleveland,  etc.,  R.  Co.,  23  Oh.  <3lr. 
Ct.  N.  S.  678;  Fish  v.  Robinson,  33  Oh. 


Clr.  Ct.  893:  Cleveland  v.  Connelly,  33 
Oh.  Clr.  Ct.  64;  Jacobs  v.  Shannon 
Furniture  Co..  32  Oh.  Clr.  Ct.  61; 
Knox  Rock  Blasting  Co.  v.  Grafton 
Stone  Co.,  16  Oh.  Clr.  Ct.  21,  8  Oh.  Cir. 
Dec  478. 

Or. — ^Alvord  v.  Banfleld,  86  Or.  49, 
166  P  549;  Strode  v.  Smith,  66  Or. 
163,  131  P  1032;  Krausse  v.  Green- 
field, 61  Or.  502,  133  P  392,  AnnCaa 
1914B  115;  Hull  V.  Angus,  66  Or.  96. 
118  P  284;  Salem  v.  Anson,  40  Or.  339, 
67  P  190,  91  AmSR  485.  56  LRA  169. 

Pa. — Graham  v.  Lebanon,  2'40  Pa. 
337,  87  A  567:  Ambrldge  v.  Pittsburg, 
etc.,  R.  Co.,  234  Pa.  157.  Si  A  1105; 
York  V.  York  R.  Co.,  229  Pa.  236,  78 
A  128;  Emery  v.  Boyle,  200  Pa.  249, 
49  A  779;  Kunkle  v.  Wherry,  189  Pa. 
198.  42  A  112,  69  AmSR  802;  Penny- 
packer  V.  Jones,  106  Pa.  237;  March 
V.  Allabough,  103  Pa.  335;  Streeper  v. 
Williams,  48  Pa.  450;  Gottscball  v. 
Kapp,  47  Pa.  Super.  102;  Llchettl  v. 
Conway,  44  Pa.  Super.  71;  Davison  v. 
Smith,  36  Pa.  Co.  345,  18  Pa.  Dist. 
709;  Jenkins  v.  Philadelphia,  etc. 
Valley  Tract.  Co.,  28  Pa.  Co.  214,  19 
Montg.  Co.  92;  Knickerbocker  Ice  Co. 
V.  Montgomery,  21  Pa.  Co.  409;  Ad- 
desso  V.  GargalU.  26  Pa.  Dist.  169; 
Kunkel  v.  R<%erts,  16  Pa.  Dist.  179. 

Porto  Rico. — Pueyo  v.  Hermanos, 
18  Porto  Rico  831,  834   [quot  Cyc]. 

S.  C. — Ross  Tin  Mine  v.  Cherokee 
Tin  Min.  Co.,  103  S.  C.  243,  88  SB  »; 
Bearden  v.  Smith,  46  S.  C.  L.  664; 
Law  v.  House,  21  S.  C.  L.  268. 

Tex. — £:akln  v.  Scott,  70  Tex.  442,  7 
SW  777;  Yetter  v.  Hudson,  67  Tex. 
604;  Durst  v.  Swift,  11  Tex.  273; 
Reinhardt  v.  Borders,  (Civ.  A.-)  184 
SW  791;  Gillespie  v.  Williams,  (Civ. 
A.)  179  SW  1101;  Orenbaum  v.  Sow- 
ell,  (Civ.  A.)  163  SW  905;  Stldham 
v.  Laurie,  (Civ.  A.)  133  SW  1082; 
Wltherapoon  v.  Duncan,  62  Tex.  Civ. 
A.  361.  131  SW  660,  662  [clt  Cyc]; 
Levy  V.  GoldaoU,  62  Tex.  Clv.  A.  257, 
131  SW  420;  Norman  v.  Vlckery,  66 
Tex.  Clv.  A.  449,  128  SW  452;  Kellam 
v.  Hampton,  68  Tex.  Clv.  A.  484,  124 
SW  970;  McMillan  v.  Bowie  First 
Nat.  Bank,  66  Tex.  Clv.  A.  46,  119  SW 
709;  O'Ctonnell  v.  Rugely,  48  Tex.  Clv. 
A.  456.  107  SW  151:  Santa  F6  St. 
R.  Co.  V.  Schutz,  37  Tex.  Civ.  A.  14, 
83  SW  39;  Rucker  v.  Campbell,  36 
Tex.  Civ.  A.  178,  79  SW  627;  Dobbs 
V.  Turner,  (Clv.  A.)  70  SW  458;  Cope- 
land  v.  HoUoman,  (Clv.  A.)  51  SW 
257;  Wilcox  v.  Walker,  (Clv.  A.)  43 
SW  579;  Wright  v.  Dobie,  3  Tex.  Civ. 
A.  194,  22  SW  66;  Dobbs  v.  Turner, 
(Civ.  A.)    70  SW  468. 

Utah. — K.  P.  Min.  Co.  v.  Jacobson, 
80  Utah  116,  120,  88  P  728,  4  LRANS 
765   [quot  Cyc].  _ 

Vt. — Borley  v.  McDonald,  69  Vt. 
309,  38  A  60.  „ 

Va. — Crawford  v.  Heatwole,  110 
Va.   358,   66   SB   46,   34   LRANS   587. 

Wash. — Ellers  Music  House  v.  Ori- 
ental Co.,  69  Wash.  618,  125  P  1028; 
Clemons  v.  R.  Co.,  63  Wash.  38,  114 
P  865;  Herberger  v.  Orr  Co.,  62  Wash. 
526.  529,  114  P  178  [quot  Cyc];  Bell 
V.  Mines  Co.,  69  Wash.  659,  110  P 
628;  Jennings  v.  McCormick.  25  Wash. 
427.  65  P  764.  „       ^    , 

W.  Va. — Wlggln  V.  Marsh  Lumber 
Co.,  77  W.  Va.  7.  87  SE  194,  196  [ctt 
Cyc];  Wilkes  v.  Bierne,  68  W.  Va. 
82,  69  SE  366.  31  LHANS  937; 
Charleston  Lumber  Co.  v.  FHedman, 
64  W.  Va.  151,  164,  61  SB  816  [quot 
Cyc]. 

Wis. — Grant  Marble  Co.  v.  Mar-' 
shall,  etc..  Bank,  166  Wis.  647,  166 
NW  14;  Davis  v.  La  Crosse  Hospital 
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damage,"  and  in  other  caseB,  the  intent  of  the  par- 
ties has  been  disregarded  in  order  to  avoid  hard- 
ship.** The  intent  of  the  parties  will  not  be  re- 
garded if  it  is  illegal  in  its  object.**  Under  the 
rules  of  construction  applicable  to  contracts  gen- 


Aasoc,  121  Wis.  579,  99  NW  J51,  1 
AnnCaa  9r-0;  Madlaon  v.  American 
Sanitary  Engineering  Co.,  118  Wis. 
480,  95  NW  1097;  Tenner  v.  Ham- 
mond, 36  Wis.  ^77. 

Eng. — Lea  v.  Whltaker,  L.  R.  8  C. 
P.  70;  Davies  v.  Penton,  6  B.  &  C. 
2ie,  13  BCL  108,  108  Reprint  433; 
Kemble  v.  Farren,  S  Blng.  141,  19 
ECL  71,  130  Reprint  1234,  3  C.  &  P. 
623,  14  ECL  749;  Reilly  v.  Jones,  1 
Blng.  302,  8  ECL  519,  130  Reprint  122: 
Astley  V.  Weldon.  2  B.  &  P.  346,  126 
Reprint  1318:  Salnter  v.  Ferguson,  7 
C.  B.  716.  62  ECL  716,  137  Reprint 
288:  Crlsdee  v.  Bolton,  8  C.  &  P.  240, 
14  ECL  647;  Reynolds  v.  Bridge,  6 
B.  &  B.  628,  88  ECL  528,  119  Reprint 
961;  Barton  v.  Qlover,  Holt  N.  P. 
43,  3  ECL  27;  Dlmech  v.  Corlett,  12 
Moore  P.  C.   199,  14   Reprint  887. 

Can. — Canadian  Oen.  Electric  Co. 
V.  Canadian  Rubber  Co..  62  Can.  S.  C. 
348   [app  dlam   47  Que.   Super.   24]. 

Ont. — St.  Catharines-  Impr.  Co.  v. 
Rutherford,/31  Ont.  L.  674,  6  OntWN 
668;  McManuB  v.  Rothschild,  26  Ont. 
I..  138,  20  OntWR  469;  Pelee  Island 
Nav.  Co.  V.  Doty  Engine  Works  Co., 
23  Ont.  L.  402,  18  OntWR  699;  Brus- 
sels V.  Ronald,  11  Ont.  A.  606;  Knapp 
V.  Carley,   3  OntWR  940. 

"There  has  In  almost  Innumerable 
Instances  been  a  question  as  to  ths 
moaning  of  language  used  In  that 
part  of  a  contract  which  related  to 
the  payment  of  damages  for  Its  non- 
fulflllment,  whether  the  provision 
therein  made  was  one  for  liquidated 
damages  or  whether  It  meant  a  pen- 
alty simply,  the  damages  to  be  proved 
up  to  the  amount  of  the  penalty.  .  .  . 
The  courts  at  one  time  seemed  to  be 
quite  strong  in  their  views  and  would 
scarcely  admit  that  there  ever  was  a 
Valid  contract  providing  for  liqui- 
dated, damages.  Their  tendency  was 
to  co'nstrue  the  language  as  a  pen- 
alty, so  that  nothing  but  the  actual 
damages  sustained  by  the  party  ag- 
grieved could  be  recovered.  Subse- 
quently the  courts  became  more  tol- 
erant of  such  provisions,  and  have 
tiow  become  strongly  inclined  to  al- 
low parties  to  make  their  own  con- 
tracts, and  to  carry  out  their  Inten- 
tions, even  wh<;n  it  would  result  in 
the  recovery  of  an  amount  stated  as 
liquidated  damages,  upon  proof  of 
the  violation  of  the  contrapt,  and 
without  proof  of  the  damages  actual- 
ly sustained.  .  .  .  The  question  al- 
ways Is,  what  did  the  parties  intend 
by  the  language  used?  When  such 
intention  is  ascertained  It  is  ordina- 
rily the  duty  of  the  court  to  carry  it 
out."  U.  S.  V.  Bethlehem  Steel  Co.,  206 
U.  S.  105,  118,  27  set  450.  61  L.  *d. 
731  [quot  Ann  Arbor  Bd.  of  Commerce 
V.  Security  Trust  Co.,  226  Fed.  464, 
469,  140  CCA  486]. 

[a]  lUiutxatloiis. — (1)  Where  the 
defendants  contracted  to  build  a 
dock,  the  contract  providing  that,  in 
case  of  plaintiff's  inability  to  furnish 
the  timber  as  proposed,  defendants 
might  purchase  it  in  open  market 
and  charge  the  necessary  expense  to 
plaintiff's  account,  it  was  held  that 
this  did  not  amount  to  a  stipulation 
for  an  exclusive  measure  of  damages 
In  case  of  a  breach  of  the  contract. 
Wllllston  V.  Mathews.  56  Minn.  422, 
66  NW  1112.  (2)  A  provision  In  an 
oil  lease  that  the  lessee  should  make 
stipulated  payments  for  failure  to 
commence  drilling  is  for  compensa- 
tion by  way  of  rental  for  the  privi- 
lege of  preserving  his  right  to  begin 
work  under  the  lease,  and  not  a  pen- 
alty or  liquidated  damages.  McCom- 
ber  V.  KeTlerman.  162  Cal.  749,  124  P 
431.  (3)  A  provision  of  a  contract 
between  truck  farmers,  by  which  they 


^ach  executed  promissory  notes  which 
were  to  become  due  if  any  of  the 
parties  dealt  with  a  certain  truck 
market.  Is  In  the  nature  of  a  penalty 
and  not  liquidated  damages.  Naka- 
gawa  V.  Okamoto,  164  Cal.  718,  130 
P  707. 

6a.  Associated  Hat  Mfrs.  v.  Baird- 
Unteidt  Co.,  88  Conn.  332,  91  A  373; 
Advance  Amusement  Co.  v.  Franke, 
268  111.  679,  109  NE  471  [aff  188  111. 
A.  457];  Davis  v.  Freeman,  10  Mich. 
188;  Jaqulth  v.  Hudson,  6  Mich.  123. 

63.  Iowa. — Elzey  v.  Winterset,  172 
Iowa  643,  154  NW  901. 

Md.— WlUson  V.  Baltimore,  83  Md. 
203,  34  A  774,  56  AmSR  339. 

Mo. — May  v.  Crawford,  142  Mo.  390, 
44  SW  260;  Manges  v.  Milton  Piano 
Co.,  96  Mo.  A.  283.  70  SW  250. 

N.  H. — Chamberlain  v.  Bagl*y,  11 
N.  H.  234. 

N.  J.— McClintic  Marshall  Constr. 
Co.  V.  Hudson  County,  83  N.  J.  Ek]. 
639,  91  A  881. 

Pa.— Moore  v.  Colt,  127  Pa.  289,  18 
A  8,  14  AmSR  845. 

64.  Wainscott  v.  Haley,  186  Mo.  A. 
46.  171  SW  983;  Pierce  v.  Jung,  10 
Wis.  30. 

.68.     See   Contracts    {{    481-620. 

%6.  Ala.— Keeble  v.  Keeble,  86  Ala. 
652,  5  S  149;  Watts  v.  Sheppard,  2 
AU.    425. 

Ark. — Montague  v.  Robinson,  122 
Ark.  163,  182  SW  658;  Walt  v.  Stan- 
ton,  104   Ark.  9,   147  SW  446. 

Colo. — Moore  v.  Kline,  26  Colo.  A. 
334,  143  P  262;  Qougar  v.  Specialty 
Co.,  26  Colo.  A.  8,  141  P  611;  Carson 
V.  Arvantes,  10  Celo.  A.  382,  60  P 
1080. 

Qa. — ^Hardee  v.  Howard,  33  Qa.  633, 
83  AmD  176. 

III. — Olesecke  v.  Cullerton,  280  111. 
510,  117  NB  777;  Butler  v.  Wallbaum 
Stone,    etc.,    Co..    47    111.    A.    153. 

Ind. — J  aqua  v.  Headington,  114  Ind. 
309,  16  NE  627;  Beck  v.  Indianapolis 
Light,  etc.,  Co.,  36  Ind.  A.  600,  76  NE 
312. 

Iowa. — Kelly  v.  Fejervary,  111 
Iowa  693,  83  NW  791;  Sanfbrd  v.  Belle 
Plaine  First  Nat.  Bank,  94  Iowa  680, 
63  NW  459;  De  Graff  v.  Wickham,  89 
Iowa  720,  52  NW  503,  57  NW  420; 
Foley  v.  McKeegan,  4  Iowa  1,  66  AmD 
107. 

Ky. — Hughes  v.  Hughes,  162  Ky. 
505,  614,  172  SW  960  [quot  Cyc]. 

Me. — Burrlll  v.  Daggett,  77  Me.  545, 
1  A  677;  Holbrook  v.  Tobey,  66  Me. 
410,   22  AmR  581. 

Mass. — Cushlng  v.  Drew,  97  Mass. 
446;  Lynde  y.  Thompson,  2  Allen  456; 
Perkins  v.  Lyman,  11  Mass.  76,  6 
AmD  158. 

Minn. — Case  Threshing  Mach.  Co. 
V.  Fronk.  105  Minn.  39,  117  NW  229. 

Mo. — May  v.  Crawford,  142  Mo.  390, 
44  SW  260;  Kinkaid  v.  Levy,  161  Mo. 
A.  362,  131  SW  757. 

Nev. — Golden  v.  McKlm,  37  Nev. 
205,  141  P  676.  677  [quot  Cyc]. 

N.  H. — Chamberlain  v.  Bagley,  11 
N    H    234 

N.  J.— Lansing  v.  Dodd,  46  N.  J.  L. 
526. 

N.  T. — Ward  v.  Hudson  River  BIdg. 
Co.,  125  N.  T.  230.  26  NE  256  [aff 
1  Silv.  Sup.  341,  5  NTS  319];  Chaude 
V,  Shepard,  122  N.  T.  397,  26  NE  358: 
Little  V.  Banks.  85  N.  Y.  258  [aff  20 
Hun  1431 ;  Kemp  v.  Knickerbocker 
Ice  Co.,  69  N.  T.  45  [rev  51  HowPr 
31];  Noyes  v.  PhiUlBS,  60  N.  T.  4QS, 
16  AbbPrNS  400;  Col  well  V.  Law- 
rence, 38  N.  T.  71,  5  Transcr.  A.  307, 
36  HowPr  306  [aff  38  Barb.  643]; 
Cotheal  v.  Talmage,  9  N.  T.  551.,  61 
AmD  716  [aff  1  E.  D.  Smith  573]; 
Posner  v.  Rosenberg,  149  App.  Div. 
272,  133  NTS  704;  Brownold  v.  Rod- 
bell,  130  App.  Div.  871,  114  NTS  846; 


erally,**  the  intention  of  the  provision  is  to  be  de- 
termined by  a  consideration  of  the  instrument  as 
a  whole,  the  situation  of  the  parties,  the  subject  mat- 
ter of  the  contract,  and  all  the  circumstances  sur- 
rounding Its  execution,**  together  with  the  ease  or 

Perley  v.  Shubert,  121  App.  Div.  786, 
106  NTS  693;  Dunn  v.  Morrentbau,  73 
App.  Div.  147,  76  NTS  827  [aff  176 
N.  T.  518  mem,  67  NE  1081  mem]; 
Hoamer  v.  True,  19  Barb.  106,  109: 
Feinsot  v.  Bursteln,  78  Misc.  259,  138 
NTS  186;  Traub-Dittmar  Constr.  Co. 
V.  Hartman,  61  Misc.  173,  112  NTS 
919  [aff  133  App.  Div.  889  mem.  117 
NTS  1149  mem];  Cerero  v.  American 
Surety  Co.,  59  Mipc.  548,  111  NT.S  616; 
Pastor  V.  Solomon,  26  Misc.  125,  65 
NTS  956  [aff  25  Misc.  322,  64  NTS 
576];  Dakin  v.  Williams,  17  Wend. 
447   [aff  22  Wend.  201]. 

N.  C— Bradshaw  v.  Mllllken,  173 
N.  a  432,  92  SE  161,  163,  LRA1917B 
880    [clt  Cyc]. 

Oh.— Sheffield-King  Milling  Co.  v. 
Domestic  Science  Baking  Co.,  96  Oh. 
St.  180,  115  NE  1014,  1016  [quot  Cyc]: 
Doan  V.  Rogan,  79  Oh.  St.  372,  87  NE 
263;  Graaseli  v.  Lowden,  fl  Oh.  St. 
349;  Domestic  Science  Baking.  Co.  v. 
Shemeld-Klng  Milling  Co.,  24  Oh.  Clr. 
Ct.  N.  S.  289;  Blyrla  v.  Cleveland,  etc, 
R.  Co.,  23  Oh.  Cir.  Ct.  N.  S.  578:  Ja- 
cobs V.  Shannon  Furniture  Co.,  32  Oh. 
Cir.  Ct.  61. 

Pa. — Ambrldge  v.  Pittsburg,  etc.,  R. 
Co.,  234  Pa.  167,  82  A  1105;  York  v. 
Tork  R.  Co.,  229  Pa.  236,  78  A  128; 
Toder  v.  Strong,  227  Pa.  432,  76  A 
176;  Emery  v.  Boyle,  200  Pa.  249,  49 
A  779;  Kunkle  v.  Wherry,  189  Pa. 
198.  42  A  112,  69  AmSR  802;  Penny- 
packer  V.  Jones,  106  Pa.  237;  Mathews 
v.  Sharp,  99  Pa.  580;  Streeper  v.  Wil- 
liams, 48  Pa.  450;  Oottschall  v.  Kapp, 
47  Pa.  Super.  102;  Lichetti  v.  Conway, 
44  Pa.  Super.  71;  Kunkel  v.  Roberts. 
16  Pa.  Dlat.  179;  Jenkins  v.  Philadel- 
phia, etc..  Valley  Tract.  Co.,  28  Pa. 
Co.  214,  19  Montg.  Co.  92;  Knicker- 
1>ocker  Ice  Co.  v.  Montgomery,  21  Pa. 
Co.   409. 

S.  C. — ^Bearden  v.  Smith,  46  S.  C.  U. 
664.  . 

Tex. — Eakln  v.  Scott,  70  Tex.  442, 
7  SW  777;  Tetter  v.  Hudson,  67  Tex. 
604;  Relnhardt  v.  Borders,  (Olv.  A.) 
184  SW  791;  Oillespi6  v.  Williams, 
(Civ.  A.)  179  SW  1101;  Orenbaum 
v.  Sowell,  (Civ.  A.)  163  SVi  906;  Pal- 
estine Ice,  etc.,  Co.  v.  Connally,  (Civ. 
A.)  148  SW  1109;  Witherspoon  .y. 
Duncan,  62  Tex.  Civ.  A.  361,  181  SW 
660,  662  [clt  Cyc];  Levy  v.  Ooldsoll, 
62  'Tex.  Civ.  A.  257,  131  SW  420;  Nor- 
man V.  VIckery,  60  Tex.  Civ.  A.  449. 
128  SW  462;  O'Connell  V.  Rugely,  48 
Tex.  Clv.  A.  456,  107  SW  161;  Rucker 
V.  Campbell.  35  Tex.  Civ.  A  178,  79 
SW  627;  Wilcox  v  Walker,  (Clv.  A.) 
43  SW  679. 

Utah. — Dopp  V.  Richards,  43  Utah 
332.   136  P  98. 

Vt.— Borley  v.  McDonald,  69  Vt. 
309.  38  A  60. 

Va. — Crawford  v.  Heatwole,  110  V*. 
368.   66   SE  46,   34   LRANS   687. 

Wash. — Eilers  Music  House  v.  Ori- 
ental Co.,  69  Wash.  618,  125  P  1023; 
Herberger  v.  Orr  Co.,  62  Wash.  626. 
629,  114  P  178  [quot  Cyc]:  Bell  v. 
Scranton  Coal  Mines  Co.,  59  Wash. 
659,  110  P  628;  Jennings  v.  McCor- 
mick,  25  Wash.  427,  65  P  tfi. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman.  64  W.  Va.  161.  157,  61  SB 
816  [clt  Cycl. 

Wis. — Davis  V.  La  Crosse  Hospital 
Assoc,  121  Wis.  579,  99  NW  391,  1 
AnnCaa  950;  Tennet  v.  Hammond,  36 
Wis.  277. 

Eng.— Davies  v.  Penton,  6  B.  &  C. 
216,  13  ECL  108,  IfllS  Reprint  433; 
Salnter  v.  Ferguson.  7  C.  B.  716,  62 
ECL  716,  137  Reprint  283. 

Ont. — St.  Catherines  Impr.  Co.  v. 
Rutherford.  31  Ont.  L.  674,  6  OntWN 
568,  26  OntWR  76,  6  OntWN  87;  Mc- 
Manus  v.  Rothschild,  25  Ont.  L.  138, 
20  OntWR  469;  Pelee  Island  Nav.  Co. 


For  Iat*r  casss,  dsrelopsisiits  and  ohanysa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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difficulty  of  measuring  the  breach  in  damages,*' 
and  the  magnitude  of  the  stipulated  sum,  not  only 
as  compared  with  the  value  of  the  subject  of  the 
contract,  but  in  proportion  to  the  probable  conse- 
quence of  the  breach." 


[i  235]  3.  Preference  for  Ooaatnietion  as  Pen- 
alty. Where  it  is  doubtful  whether  a  provision 
should  be  deemed  for  a  penalty  or  for  liquidated 
damages,  the  courts  incline  to  regard  it  as  for  a 
penalty,**  for  by  so  doing  the  recovery  can  be  ap- 


V.  Doty  Engine  Works  Co.,  23  Ont.  I>. 
402,  IS  OntWR  599;  Brussels  v.'  Ron- 
ald, 11  Ont.  A.  605. 

"The  contract  in  such  cases,  as  In 
every  other.  Is  to  govern,  and  the 
true  Inquiry  Is,  what  was  the  under- 
takinR.  Whether  It  was  folly  or  wis- 
dom for  the  contracting  parties  thus 
to  bind  themselves.  Is  of  no  conse- 
quence, If  the  Intention  Is  clear."  Hos- 
mer  v.  True,  19  Barb.  (N.  T.)  106, 109. 

[a]  ninatnitloa. — Where,  at  the 
time  of  making  a  contract  for  ex- 
change of  property  containing  a  pro- 
vision that  "the  penalty  is  100  Dol- 
lars that  spoils  this  sale,"  each  party 
executed  a  note  to  the  other  for  one 
hundred  dollars,  and  the  notes  were 
delivered  to  the  person  who  wrote 
the  agreement  and  remained  in  his 
hand,  such  notes  stood  for  liquidated 
damages,  and  measured  thjs  loss  that 
either  party  might  sustain  on  de- 
fault. Yoder  v.  Strong,  22T  Pa.  432, 
433.  76  A  176. 

[b]  Ampllcmtlon  of  ml*,— A  con- 
tract to  ship  cotton  to  a  broker  for 
sale  on  commlsaion,  stipulating  for 
commissions  on  cotton  not  shipped, 
stipulates  for  liquidated  damages  for 
(allure  to  ship.  Scott  v.  McCraw, 
etc.,  Co.,  119  Ark.  133,  177  SW  901. 

[c]  Proof  of  •xtxiaalo  facta.— In 
determining  whether  a  penalty  or  li- 
quidated damages  is  Intended  by  a 
provision  for  the  forfeiture  of  a 
certain  sum,  upon  failure  to  perform 
a  contract,  the  actual  intention  of 
the  parties  in  view  of  the  whole  sub- 
ject matter  is  chiefly  to  be  looked  to, 
and,  If  this  is  doubtful  upon  the  face 
of  the  instrument,  the  writing  may 
be  aided  and  the  real  Intention  ascer- 
tained by  proof  of  extrinsic  facts. 
Shute  V.  Hamilton,  3  Daly  (N.  Y.) 
412. 

Bnxaea  of  pioof  see  infra  i  322. 

67.  U.  S.— Davis  V.  U.  S.,  17- Ct. 
a.  201. 

III.— Glesecke  v.  Oullerton,  280  111. 
510.  117  NE  777  [rev  203  111.  A.  287]. 

Iowa. — Sanford  v.  Belle  Plalne 
First  Nat.  Bank.  94  Iowa  380.  63  NW 
459;  Foley  v.  McKeegan,  4  Iowa  1,  66 
AmD  107. 

N.  H.-^Hurd  V.  Dunsmore,  63  N.  H. 
171. 

N.  J.— Whitfield  V.  Levy,  35  N.  J. 
U  149. 

N.  Y. — Cerero  v.  American  Surety 
Co..  59  Misc.  548.  651.  Ill  NTS  615; 
Hosmer  v.  True,  19  Barb.  106. 

N.  C— Bradshaw  v.  Mllllken,  173 
N.  C.  482,  92  SE  161,  163,  L.RA1917E 
8S0  [cit  Cyc]. 

Oh. — Doan  v.  Rogan,  79  Oh.  St.  372, 
87  NE  263;  Domestic  Science  Baking 
Co.  V.  Sheffield-King  Milling  Co.^  24 
Oh.  Cir.  Ct.  N.  S.  289;  Fish  v.  Robin- 
son. 33  Oh.  Cir.  Ct.  393. 

Pa. — ^Ambrldge  v.  Pittsburgh,  etc., 
R.  Co.,  234  Pa.  167.  82  A  1106;  York 
v.  York  R.  Co..  229  Pa.  2J8.  78  A 
128:  Emery  v.  Boyle,  200  Pa.  249.  49 
A  779;  March  v.  Allabough,  103  Pa. 
335;  Mathews  v.  Sharp,  99  Pa.  560; 
Streeper  v.  Williams,  48  Pa.  450; 
Gottschall  V.  Kapp,  47  Pa.  Super.  102; 
Kunkel  v.  Roberts,  16  Pa.  Dist.  179; 
Jenkins  v.  Philadelphia,  etc..  Valley 
Tract.  Co.,  28  Pa.  Co.  214.  19  Montg. 
Co.  92. 

Tex. — Qillesple  v.  Williams,  (Civ. 
A.)  179  SW  1101;  Orenbaum  v.  Sow- 
ell.  (Civ.  A.)  153  SW  905;  O'Connell 
V.  Rugely,  48  Tex.  Civ.  A.  456,  107  SW 
151;  Santa  Pe  St.  R.  Co.  v.  Schutz,  37 
Tex.  Civ.  A.  14.  83  SW  39;  Dobbs  v. 
Turner,  (Civ.  A.)  70  SW  458. 

Wash. — Herberger  v.  Orr  Co.,  62 
Wash.  626.  114  P  178;  .Jennings  v. 
McCormick.  25  Wash.  427,  65  P  764. 

Wis. — Qrant  Karble  Co.  v.  Mar- 
ahall,  etc..  Bank,  166  Wis.  647,  166 
NW  14. 

Wyo. — ^Edwards    v.    Johnston,    23 


Wyo.   384,   153  P  278. 

Eng. — Salnter  v.  FerKUSon,  7  C.  B. 
716.   62   ECL   716,   137   Reprint   283. 

Ont. — McManus  v.  Rothschild,  26 
Ont.   L.   138,   20   OntWR   469. 

"When  a  contract  is  such  that  the 
damages,  in  case  of  a  violation  of  it, 
will  be  uncertain  in  their  nature  and 
amount  and  the  parties  have  stipu- 
lated that  In  the  event  of  a  breach  a 
certain  sum  shall  be  paid  by  the 
party  In  default  as  liquidated  daih- 
ages,  they  will  be  regarded  as  hav- 
ing so  intended,  and  that  sum  will  be 
treated  as  the  measure  of  damages." 
Cerero  v.  American  Surety  Co.,  supra. 

"Although  the  word  'penalty,' 
which  would  prima  facie  exclude  the 
notion  of  stipulated  damages,  is  used 
here,  yet  we  must  look  at,  the  na- 
ture of  the  agreement,  and  the  sur- 
rounding circumstances,  to  see 
whether  the  parties  intended  the  sum 
mentioned  to  be  a  penalty  or  stipulat- 
ed damages.  Considering  the  nature 
of  this  agreement,  and  the  dilBculty 
the  plaintiff  would  be  under  in  show- 
ing what  specific  damage  he  had  sus- 
tained from  the  defendant's  breach 
of  It,  I  think  we  can  only  reasonably 
construe  It  to  be  a  contract  for  stipu- 
lated and  ascertained  damages." 
Salnter  v.  Ferguson.  7  C.  B.  716,  728, 
62  ECL  716,  137  Reprint  283  Cquot 
Whltfleld  V.  Levy,  35  N.  J.  L.  149, 
154]. 

68.  U.  S.— Davis  V.  U.  8.,  17  Ct.  CI. 
201. 

Ala. — ^Watta  v.  Sheppard,  2  Ala. 
425. 

Iowa. — Sanford  v.  Belle  Plalne 
First  Nat.  Bank,  94  Iowa  680,  63 
NW  459;  Foley  v.  McKeegan,  4  Iowa 
1.  66  AmD  107. 

Mass. — Fisher  v.  Barrett,  4  Cush. 
381. 

Mo.— Mengea  v.  Milton  Piano  Co., 
96  Ho.  A.  283,  70  SW  260. 

N.  H. — Hurd  V.  Dunsmore,  63  N.  H. 
171.    • 

N.  J.— Whittleld  V.  l,evy,  36  N.  J. 
L.   149. 

N.  T. — Hosmer  v.  True,  19  Barb. 
106;  Spencer  v.  Tllden,  6  Cow.  144 
and  note;  Traub-Dlttmar  Constr.  Co. 
■v.  Hartman,  61  Misc.  173,  112  NYS 
919  [aff  133  App.  Dlv.  889  mem,  117 
NYS  1149  mem]. 

Oh. — Doan  v.  Rogan,  79  Oh.  St.  372, 
87  NE  263. 

Pa. — Ambrldge  v.  Pittsburg,  etc., 
R.  Co..  234  Pa.  157,  82  A  1105;  York  v. 
York  R.  Co.,  229  Pa.  236,  78  A  128; 
Emery  v.  Boyle.  200  Pa.  249.  49  A 
779;  March  v.  Allabough,  103  Pa.  335; 
Mathews  v.  Sharp,  99  Pa.  560;  Stree- 
per V.  Williams,  48  Pa.  450;  Gott- 
schall V.  Kapp.  47  Pa.  Super.  102; 
Lichettl  V.  Conway,  44' Pa.  Super.  71; 
Addesso  v.  Gargalli,  26  Pa.  Dlat.  169; 
Jenkins  v.  Philadelphia,  etc..  Valley 
Tract.  Co.,  28  Pa.  Co.  214,  19  Montg. 
Co.  92. 

Tex. — Qillesple  v.  Williams,  (Civ. 
A.)  179  SW  1101;  Orenbaum  v.  Sowell. 
(Civ.  A.)  153  SW  905;  Dobb.i  v.  Tur- 
ner. (Civ.  A.)  70  SW  458:  Wilcox  v. 
Walker,  (Civ.  A.)  43  SW  579. 

Wash. — Herberger  v.  Orr  Co.,  62 
Wash.  526,  114  P  178;  Jennings  v. 
McCormick,  26  Wash.  427.  65  P  764. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc.,  Bank,  166  Wis.  647,  165 
NW  14. 

69.  U.  S. — Loudon  v.  Shelby  Coun- 
ty Taxing  Dist..  104  U.  S.  771,  26  L. 
ed.  923:  Tayloe  v.  Sandiford.  7  Wheat. 
13,  5  L.  ed.°  384;  Johnson  v.  South- 
western Surety  Ins.  Co..  206  Fed.  486 
[clt  Cyc];  Union  Pac.  R.  Co.  v. 
Mitchell-Crittenden  Tie  Co..  190  Fed. 
544.  Ill  CCA  396:  Turner  v.  Fremont, 
159  Fed.  221  [aff  170  Fed.  269,  95  CCA 
456];  United  Engineering,  etc.,  Co.  v. 
U.  S.,  47  Ct.  CI.  489;  Phoenix  Iron  Co. 
V.  U.  8.,  3»  Ct.  CI.  62<. 


Ala. — Stratton  v.  Fike,  166  Ala.  203, 

61  S  874;   Keeble  v.  Keeble,   85  Ala. 
552,   6    S    149. 

Ark. — Williams  v.  Green,  14  iirU. 
816. 

Colo.— Bllz  V.  Powell,  60  Colo.  482, 
486,  117  P  344  [clt  (jyc] ;  Amanda 
Cons.  Qold-Mln.  Co.  v.  People's  Mln., 
etc.,  Co.,  28  Colo.  251,  64  P  218;  Moora 
V.  Kline,  26  Colo.  A.  334,  338.  143 
P  262;  Gougar  v.  Buffalo  Specialty 
Co.,  26  Colo.  A.  8,  141  P  611;  Wilson 
v.  Agnew,  26  Olio.  A.  109.  136  P 
96. 

Qa. — Brunswick  v.  .AHna  Indemn. 
Co..  4  Ga.  A.  722,  62  SB  476. 

111. — ^Advance  Amusement  Co.  v. 
Franke,  268  III.  579,  109  NE  471  [aff 
188  111.  A.  457];  Parker-Washington 
Co.  v.  Chicago.  267  111.  136.  107  NB 
872,  AnnCasl916C  337  [aff  186  111.  A. 
237];  Pinkney  v.  Weaver.  216  111.  186, 
196.  74  NB  714  [cit  Cyc];  Iroquois 
Furnace  Co.  v.  Wilkin  Mfg.  Co.,  184 
111.  682.  64  NB  987;  Hennessy  v.  Mets- 
ger,  152  111.  505,  38  NE  1058.  43  AmSR 
267;  Kay  Gee  Amusement  Co.  v.  (Save^ 
177  111.  A.  250.  See  Mercer  County 
V.  Stupp  Bros.  Bridge,  etc.,  Co.,  116 
111.  A.  298. 

Ind. — Blkenberry  v.  Thorn,  61  Ind. 
A.  468,  112  NE  112;  Zenor  V.  Pryor, 
57    Ind.   A.    222.    106    NE   746. 

Iowa. — Sanders  v.  McKIm,  138  Iowa 
122,  115  NW  917;  Foley  v.  McKeegan. 
4  Iowa  1,  66  AmD  107. 

Kan. — Evans  v.  Moseley.  84  Kan. 
322.  114  P  374.  60  LRANS  889;  Heat- 
wol6  V.  Gorrell,  36  Kan.  692,  12  P 
136. 

Ky. — Day  Bros.  Lumber  Co.  v.  Ison. 

62  SW  616,  23  KyL  80. 

Me. — Smith  v.  Wedgwood,  74  Me. 
457;  Dwlnel  v.  Brown.  64  Me.  468; 
Gammon  v.  Howe,  14  Me.  250. 

Md.— Mount  Airy  Milling,  etc.,  Co, 
V.  Runkles.  118  Md.  371.  84  A  633, 
LRA1915E  373;  Willson  v.  Baltimore, 
83  Md.  203,  34  A  774.  65  AraSR  83»; 
Geiger  v.  Western  Maryland  R.  Co.. 
41   Md.  4. 

Mass.— Cushlng  v.  Drew,  97  Mass. 
445;  Waills  v.  Carpenter.  18  Allen  1»: 
Shute  v.  Taylor,  6  Mete.  61;  Brown  v. 
Bellows,   4  Pick.    179. 

Mo. — Thompson  v.  St.  Charles 
County,  22?  Mo.  220,  126  SW  1044; 
Hammer  v.  Breldenbach,  31  Mo.  49; 
Moore  v.  Platte  County,  8  Mo.  467; 
Jackson  County  Light,  etc..  Co.  v.  In- 
dependence, 188  Mo.  A.  157.  176  SW 
86;  Nichols,  etc.,  Co.  v.  Beyer,  168 
Mo.  A.  686.  153  SW  794. 

Mont. — O'Keeffe  v.  Dyer,  20  Mont. 
477,  52  P  196. 

Nebr. — HatCke  v.  Coffin,  89  Nebr. 
184,  130>NW  1046. 

N.  J. — Lansing  v.  Dodd,  45  N.  J. 
L.  525;  Cheddick  v.  Marsh,  21  N.  J. 
L.  463. 

N.  T. — Leggett  v.  Mutual  L.  Ins. 
Co.,  63  N.  T.  394;  Colwell  v.  Law- 
rence, 38  N.  Y.  71,  6  Transcr.  A.  307, 
36  HowPr  306;  Bagley  v.  Peddle,  7 
N.  Y.  Super.  192  [rev  on  other 
grounds  16  N.  Y.  469,  69  AmD  7131; 
Poppenberg  v.  Owen,  84  Misc.  126, 
146  NYS  478. 

N.  C. — Dlsosway  v.  Edwards,  134 
N.  C.  254.  46  SB  501;  Burrage  v. 
Crump.  48  N.  C.  330. 

Oh. — Knox  Rock  Blasting  Co.  v. 
Grafton  Stone  Co.,  16  Oh.  Cir.  Ct.  21, 
8  Oh.  Cir.  Dec.  478. 

Or. — Alvord  v.  Banfleld,  85  Or.  49. 
166  P  649,  See  Rainier  v.  Masters,  79 
Or.  534.  154  P  426,  155  P  1197  (hold- 
ing that  forfeitures  are  to  be  strictly 
construed,  and  one  who  would  avail 
himself  of  them  must  bring  himself 
precisely  within  the  letter  of  the  con- 
tract authorizing  them). 

Pa. — Shreve  v.  Brereton.  61  Pa.  175; 
Streeper  v.  Williams.  48  Pa.  450; 
Knickerbocker  Ice  Co.  v.  Montgom- 
ery, 21  Pa.  409. 
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portioned  to  the  actual  damages  or  the  loss  actu- 
ally austained.^"  There  has  been  said,  however,  to 
be  an  Increased  tendency  upon  the  part  of  the 
courts  to  construe  contracts  as  stipulations  for 
liquidated  damages  rather  than  as  agreements  for 
penalties.'* 


[\  236]  4.  Use  of  Particiilu'  Words  or  Tmns. 
The  designation  given  by  the  parties  to  the  sum  spec- 
ified in  the  contract  is  not  conclusive  as  to  whether 
it  is  a  provision  for  liquidated  damages  or  for  a 
penalty.'^  No  technical  words  are  necessary  if  the 
intention  of  the  parties  is  fairly  to  be  gathered  from 


8.  C. — Bearden  v.  Smith.  45  S.  C 
I..  564. 

8.  D. — Utiey  v.  Dunning,  88  8.  D. 
447.  1«1  NW  813,  814   [clt  Cyc]. 

Tenn. — Baird  v.  ToUiver,  6  Humphr. 
18<.  44  AmD  298. 

Tex. — Eakln  v.  Scott,  70  Tex.  442.  7 
8W  777;  Farrar  v.  Beeman,  63  Tex. 
175;  Wright  v.  Bott,  (Civ.  A.)  163  SW 
860;  Sttdham  v.  Laurie,  (Tex.  Civ. 
A.)  133  SW  1082;  Norman  v.  Vlckery, 
60  Tex.  Civ.  A.  449,  128  SW  452;  Kel- 
1am  V.  Hampton,  68  Tex.  Civ.  A.  484, 
124  SW  970;  Rucker  v.  Campbell,  85 
Tex.  Civ.  A.  178,  79  SW  627. 

Utah. — Western  Macaroni  Mfg.  Co. 
V.  Flore,  47   Utah  108,  151  P  984. 

Va. — Colonna  Dry  Dock  Co.  v.  Co- 
lonna,  108  Va.  230,  61  SE  770;  Ewing 
V.  Litchfield,  91  Va.  575,  22  SB  862. 

Wash. — Jotinson  v.  Cook,  24  Wash. 
474,  64  P  729. 

Wis. — ^Laubenheimer  v.  Mann,  19 
Wis.  619. 

Eng. — ^Astley  v.  Weldon,  2  B.  ft  P. 
346,  126  Reprint  1818;  Crisdee  v.  Bol- 
ton, I  C  &  P.  240,  14  BCL  547;  Coles 
v.  Sims,  6  De  O.  M.  k  Q.  1,  54  EngCh 
1,  43  Reprint  768;  Dlmech  v.  Corlett, 
12  Moore  P.  C.  199,  14  Reprint  887: 
Chininer  v.  ChlUIner,  2  Ves.  528,  28 
Reprint  887. 

'   Man. — Brock  v.  Royal  Lumber  Co., 
17  Man.  351. 

Ont. — Ainslie  v.  Chapman,  6  U.  C 
Q.  B.  313. 

"In  general,  a  sum  of  money,  in 
gross,  to  be  paid  for  the  non-pfer- 
formance  of  an  agreement,  is  consid- 
ered as  a  penalty,  the  legal  opera- 
tion of  which  Is,  to  cover  the  damages 
which  the  party,  in  whose  favor  the 
atlpulatlon  Is  made,  may  have  sus- 
tained from  the  breach  of  contract 
by  the  opposite  party.  It  will  not, 
of  course,  be  considered  as  liqui- 
dated damages;  and  it  will  be  incum- 
bent on  the  party  who  claims  them 
as  such,  to  show,  that  they  were  so 
considered  by  the  contracting  parties. 
Much  stronger  is  the  Inference  In 
favor  of  its  being  a  penalty,  when  it 
is  expressly  reserved  as  one."  Tay- 
loe  V.  Sandiford,  7  Wheat.  (U.  S.) 
13,  17,  5  L.  ed.  384  (per  Marshall,  C. 

J.). 

[a]  ZUostratloBa. — (1)  There  was 
a  stipulation  in  the  contract  that 
"whosoever  of  the  two  contracting 
parties  breaks  this  contract  without 
■ufllcient  cause,  and  which  Is  con- 
tained in  said  contract,  has  to  pay  to 
the  other  party  the  sum  of  Ave  hun- 
dred dollars  in  cash."  It  was  held 
that  the  sum  thus  stipulated  to  be 
paid  should  be  construed  to  be  a  pen- 
alty, and  not  as  liquidated  damages. 
Hammer  v.  Breldenbach,  31  Mo.  49, 
60.  (2)  A' provlstpn  in  a  license  for 
tite  use  of  patented  machinery,  that 
If,  after  the  expiration  of  the  con- 
tract, the  licensee,  without  extending 
it,  continues  to  use  the  machinery,  it 
shall  pay  double  the  stipulated  li- 
cense fee  for  each  year  In  which  it 
makes  such  use.  Is  for  a  penalty,  and 
not  for  liquidated  damages.  Knox 
Rock  Blasting  Co.  v.  Grafton  Stone 
Co.,  16  Oh.  Clr.  Ct.  21,  8  Oh.  Clr.  Deo. 
478. 

70,  U.  S. — ^Phoenix  Iron  Co.  t. 
V.  8.,  89  Ct.  a.  526. 

Ala. — ^Watts  v.  Sheppard,  2  Ala. 
425. 

III. — Plnkney  v.  Weaver,  216  111. 
186,  196.  74  NB  714  [clt  <3yc]. 

Ind. — ^Hamilton  v.  Overton,  6 
Blackf.  206.  38  AmD  136. 

Iowa.— Foley  v.  McKeegan,  4  Iowa 
1.  66  AmD  107. 

Kan. — Heatwole  v.  Gorrell,  85  Kan. 
693    12   P  135 

Me. — Gowen  v.  Oerrlsh,  15  Me.  273; 


Gammon  v.  Howe,  14  Me.  260. 

Mass. — ^Wallis  v.  Carpenter,  13  Al- 
len 19;  Hodges  v.  King,  7  Mete  683; 
Shute  V.  Taylor,  6  Mete  61;  Brown  v. 
Bellows,  4  Pick.  179. 

Miss. — Bright  V.  Rowland.  4  Miss. 
398. 

Mo. — ^Moore  v.  Platte  County,  8  Mo. 
467. 

N.  J.— Whitfield  V.  Levy,  36  N.  J.  L. 
149;  Cheddick  v.  Marsh,  21  N.  J.  L. 
463. 

N.  T. — ^Leggett  v.  Mutual  L.  Ins. 
Co.,  53  N.  T.  394;  Richards  v.  Edlck, 
17  Barb.  260;  Hoag  v.  McGlnness,  22 
Wend.  163. 

N.  C. — Dlsosway  v.  Edwards,  134 
N.  C.  254,  266,   46  SE  601. 

Or. — Alvord  v.  Banfleld,  85  Or.  49, 
166  P  549. 

Pa. — Shreve  v.  Brereton.  61  Pa. 
176;  Trenwith  T.  Meeser.  12  Phlla. 
866. 

8.  C. — ^Bearden  v.  Smith,  46  8.  C. 
L.  664;  Owens  v.  Hodges,  26  S.  C.  L. 
106. 

Tenn. — Baird  v.  ToUiver,  6  Humphr. 
186,  44  AmD  298. 

Tex. — Eakln  v.  Scott,  70  Tex.  442,  7 
SW  777;  Farrar  v.  Beeman,  63  Tek. 
176. 

Eng. — Crisdee  v.  Bolton,  (  C.  ft  P. 
240.  14  BCL  547.  * 

"As  the  primary  object  of  the  al- 
lowance of  damages  is  to  recompense 
the  plaintiff  for  the  actual  loss  sus- 
tained from  the  Injury,  that  is,  to 
make  him  whole,  courts  are  always 
inclined  to  construe  a  bond  as  penal 
in  its  nature,  unless  such  a  construc- 
tion would  tend  to  defeat  its  essen- 
tial object.  This  is  true  even  when 
it  is  expressly  stated  that  the  amount 
of  the  bond  Is  Intended  as  stipulated 
damages."  Dlsosway  v.  Eldwards,  su- 
pra. 

[a]  Beasoa  fee  tal«,^-"Thl8  ten- 
dency of  the  decisions  is  in  order  that 
the  parties'  rights  may  be  determined 
on  the  basis  of  actual  damages  rath- 
er than  upon  any  arbitrary  rule  of 
forfeiture."  Phoenix  Iron  Co.  v. 
U.  S.,  39  Ct.  CI.  526,  638. 

71.  Montague  v.  Robinson,  122 
Ark.   163,   182  SW   558. 

72.  U.  S. — Northwestern  Terra 
Cotta  Co.  v.- Caldwell,  234  Fed.  491, 
148  CCA  207;  Sherburne  v.  Hirst,  121 
Fed.  998;  Chicago  Hbuse  Wrecking 
Go.  V.  U.  8.,  106  Fed.  385,  45  CCA 
843;  White  v.  Arleth,  29  F.  Cas.  No. 
17,536,    1   Bond.    319. 

Ala. — Stratton  v.  Fike,  166  Ala.  203. 
61  S  874;  Mansur.  etc..  Impl.  Co.  v. 
Tisaler  Arms,  etc.,  Cq^  136  Ala.  697, 
33  8  818;  Keeble  v.  Keeble,  86  Ala. 
662.  5  S  149;  Watts  v.  Sheppard,  2 
Ala.  425. 

Ark. — Nllson  v.  Jonesboro,  67  Ark. 
168.   20  SW  1093. 

Cold. — Bill  V.  Powell,  60  Colo.  482, 
117  P  344;  Denver  Land,  etc.,  Co.  v. 
Rosenfeld  Constr.  Co.,  19  Colo.  639,  36 
P  146;  Gougar  v.  Specialty  Co.,  26 
Colo.  A.  8,  16,  141  P  611. 

D.  C. — District  of  Columbia  v.  Har- 
lan, etc.,  Co.,  30  App.   270. 

Ga. — Hardee  v.  Howard.  33  Ga.  533, 
83  AmD  176;  Florence  Wagon  Works 
V.   Salmon,   8   Ga.  A.   197.   $8   SB  866. 

111. — Hennessy  v.  Metzger,  152  111. 
506,  38  NE  1058.  43  AmSR  267. 

Ind. — ^Jaqua  v.  Headlngton,  114  Ind. 
309,  16  NB  627;  Elkenberry  v.  Thorn, 
61  Ind.  A.  468,  112  NE  112;  Zenor  v. 
Pryor,  57  Ind.  A.   222,  106  NE  746. 

Iowa. — Joeckel  v.  Johnson,  178  Iowa 
231.  159  NW  672;  EUey  v.  Winterset, 
172  Iowa  648,  154  NW  901;  Kelly  v. 
Pejervary,  111  Iowa  693,  83  NW  791; 
Sanford  v.  Belle  Plalne  First  Nat. 
Bank,  94  Iowa  680,  63  NW  459;  Wolf 
V.   Des  Moines,  etc.,  R.  Co.,  64  Iowa 


380,  20  NW  481;  Foley  v.  McKeegan, 
4  Iowa  1,  66  AmD  107. 

Kan. — St.  Louis,  etc.,  R.  Co.  ▼.  Ga- 
ba,  78  Kan.  432,  97  P  435. 

Ky. — Hahn  v.  Horstman,  12  Bush 
249. 

Me. — ^Dwinel  v.  Brown,  54  Me.  468. 

Md. — Mount  Airy  Milling,  etc,  Co. 
V.  Runkles,  118  Md.  371.  84  A  633, 
LRA1915B  373;  Willson  v.  Baltimore, 
83  Md.  203.  34  A  774.  56  AmSK  339; 
Geiger  v.  Western  Maryland  R.  Co., 
41  Md.  4;  Hough  v.  Kugler.  3«  Md. 
186. 

Mass. — Kaplan  v.  Gray.  216  Mass. 
269,  102  NE  421;  Shute  T.  Taylor.  5 
Mete  61. 

Mich.— Decker  v.  Pierce,  191  Mich. 
64,  157  NW-384;  Davis  v.  Freeman,  10 
Mich.   188. 

Mo. — May  v.  Crawford,  142  Mo.  390. 
44  SW  260;  Cochran  v.  People's  R. 
Co..  113  Mo.  369,  21  SW  6;  Moor*  v. 
Platte  County,    8   Mo.    467. 

Mont. — ^Wibaux  v.  Grinnell  Live-' 
Stock  Co.,  9  Mont  164,  22  P  492. 

N.  H.^DavIs  V.  GlUett,  62  N.  H. 
126;  Chamberlain  v.  Bagley,  11  N.  H. 
234. 

ri.  J.— Whitfield  V.  Levy,  36  N.  J. 
L.  149. 

N.  Y.— Tode  V.  Gross.  127  N.  T.  480. 
28  NE  469,  24  AmSR  476,  IS  LRA  652 
[aff  4  NTS  402];  Ward  v.  Hudson 
River  Bldg.  Co.,  126  N.  T.  230,  26  NB 
256  [aff  1  Sllv.  Sup.  341.  6  NTS  319]; 
Little  V.  Banks.  86  N.  T.  258;  Kemp 
v.  Knickerbocker  Ice  Co..  69  N.  Y. 
45;  Noyes  v.  Phillips,  60  N.  Y.  408. 
16  AbbPrNS  400;  Colwell  v.  Law- 
rence, 38  N.  Y.  71,  5  Transcr.  A.  307. 
36  HowPr  306:  Brownold  v.  Rodbell, 
130  App.  Div.  371.  114  NYS  846;  Liot- 
ta  V.  Abruxio,  82  App.  Div.  429.  81 
NYS  877;  Laurea  v.  Bernauer,  33  Hun 
307;  Staples  v.  Parker,  41  Barb.  648; 
Main  V.  King.  10  Barb.  69.  3  CodeRep 
142;  Beale  v.  Hayes.  7  N.  Y.  Super. 
640;  Felnsot  V.  Bursteln.  78  Misc.  259. 
138  NYS  185;  Traub-Dlttmar  Constr. 
Co.  V.  Hart-man.  61  Misc.  173,  112  NYS 
919  [aff  133  App.  Div.  889  mem,  117 
NYS  1149  mem];  Pastor  v.  Solomon. 
26  Mi!!c.  125,  56  NYS  966  [aff  25  Misc. 
322.  54  NYS  675];  Shlell  v.  McNitt.  9 
Paige  101. 

N.  C— Bradshaw  v.  Milllkln,  173 
N.  C.  432,  92  SE  161,  LRA1917E  880; 
Burrage  v.  Crump,  48  N.  C.  330;  Lind- 
say V.  Anesley,  28  N.  C.  186. 

Oh. — Doan  v.  Rogan,  79  Oh.  St.  S72. 
87  NE  263;  Grasselli  v.  Lowden.  11 
Oh.  St.  349;  Elyrla  v.  Cleveland,  ete, 
R.  Co..  23  Oh.  Clr.  Ct.  N.  S.  578. 

Or. — Alvord  v.  Banfleld,  85  Or.  49. 
166  P  649;  Salem  v.  Anson.  40  Or. 
339,  67  P  190.  91  AmSR  486.  66  LRA 
169. 

Pa. — Ambridge  v.  Pittsburg,  etc 
R.  Co..  234  Pa.  157,  82  A  1105;  Toder 
V.  Strong,  227  Pa.  482,  76  A  176;  Knn- 
kle  V.  Wherry,  189  Pa.  198,  42  A  112. 
69  AmSR  802;  Keck  v.  Bleber,  148 
Pa.  645,  24  A  170,  33  AmSR  846;  Pen- 
nypacker  v.  Jones,  106  Pa.  237;  Shreve 
V.  Brereton,  51  Pa.  175;  Gottschall  v. 
Kapp.  47  Pa.  Super.  102;  American 
Ice  Co.  V.  Luff,  28  Pa.  Co.  622;  Jen- 
kins V.  Philadelphia,  etc..  Valley 
Tract.  Co..  28  Pa.  Co.  214,  19  Montg. 
Co.  92;  Knickerbocker  Ice  Co.  v. 
Montgomery,  21  Pa.  Co.  409. 

S..  C. — Ould  V.  Spartanburg  Realty 
Co..  94  S.  C.  184.  186.  77  SB  866  [cit 
Cyc];  Bearden  v.  Smith.  46  S.  C  L. 
554. 

S.  D. — ^Utley  V.  Dunning,  38  S.  D. 
447,  161  NW  813.  814   [Cit  Cycl. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568,  58  SW  303,  78  AmSR  933,  60  LRA 
729. 

Tex.— Bakin  v.  Scott,  70  Tex.  442, 
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DAMAGES 
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the  instrament.^*  Neither  the  term  "penalty"  nor 
the  tern>  "liquidated  damages"  need  tie  employedJ* 
A  sum  denominated  "liquidated  damages"  by  the 


parties  may  nevertheless  be  held  to  be  a  penalty/' 
and  although  the  word  "penalty"  is  used,  the  sum 
so   teamed   may   be   deemed   liquidated   damages.^' 


7  SW  777;  Tetter  v.  Hudson,  67  Tex. 
604;  Dubbs  v.  Turner,  (Civ.  A.)  70  SW 
458;  BessUnK  v.  Hoyle,  1  Tex.  A.  Civ. 
Cas.  i  287. 

Vt. — ^Borley  v.  McDonald.  69  Vt. 
309,  S8  A  80. 

Wash. — Stoner  v.  Shultx,  69  Wash. 
687,  125  P  1026;  Bell  v.  Scranton  Coal 
Mines  Co.,  59  Wash.  669,  110  P  628. 

W.  Va. — Beury  v.  Pay,  78  W.  Va. 
460,    80   SB  777. 

Wis. — Qrant  Marble  Co.  v.  Mar- 
shall, etc..  Bank,  166  Wis.  547,  165 
NW  14;  Berrlnkott  v.  Traphagen.  39 
Wis.  219;  Tenner  v.  Hammond,  36 
Wis.  277. 

EInK. — Kemble  v.  Farren,  6  BlnK. 
141.  19  ECL  71,  130  Reprint  1234,  3 
C.  &  P.  623,  14  BCL  749;  Salnter 
V.  Ferguson,  7  C.  B.  716,  62  ECL  716, 
137  Reprint  283;  Sparrow  v.  Paris, 
7  H.  &  N.  694,  168  Reprint  608;  Dl- 
mech  V.  Corlett,  12  Moore  P.  C.  199, 
14  Reprint  887;  Oreen  v.  Price,  13 
M.  &  W.  695,  163  Reprint  291. 

Ont. — St.  Catharines  Impr.  Co.  v. 
Rutherford,  81  Ont.  L.  674,  6  OntWN 
568,  26  OntWR  76,  6  OntWN  87;  Chat- 
terton  v.  Crothers,  9  Ont.  W:  Brown 
v.  Taseart,  10  U.  C.  Q.  B.  183;  Alns- 
lie  V.  Chapman,  5  U.  C.  Q.  B.  318. 

"Though  the  parties  to  a  contract 
who  use  the  words  'penalty'  or  'li- 
quidated damaees'  may  prima  facie 
be  supposed  to  mean  what  they  say, 
yet  the  expression  used  is  not  con- 
clusive. The  Court  must  find  out 
whether  the  payment  stipulated  is  in 
truth  a  penalty  or  liquidated  dam- 
ages. This  doctrine  may  be  said  to 
be  fofand  passim  in  nearly  every 
case."  Dunlop  Pneumatic  Tyfa  Co., 
Ltd.  V.  New  Garage,  etc,  Co.,  [1915] 
A.  C.  79,  86. 

"In  such  cases,  the  court  do  not 
assume  (as  they  certainly  could  not) 
to  make  a  new  contract  for  the  par- 
ties; but  they  conclude  tha,t  the  par- 
ties have  incorrectly  and  inconsider- 
ately expressed  their  intention.  The 
court,  therefore,  ascertain  the  Inten- 
tion, and  then  give  effect  to  it."  Da- 
vis V.  Qlllett,  52   N.  H.   126.   129. 

"Modern  authorities  attach  great- 
er Importance  to  the  meaning  and  in- 
tention of  the  parties  than  to  the  lan- 
guage of  the  clause  designating  the 
sum  as  a  penalty  or  as  llquiaated 
damages."  Alvord  v.  Banfleld,  85  Or. 
49;  67,    166   P   649. 

■  [a]  Applloatlon  of  ml*. — ^The  va- 
lidity of  an  agreement  as  to  damages 
to  be  paid  if  the  contract  is  rescind- 
ed because  of  the  purchaser's  default 
Is  to  be  determined  by  reference  to 
the  law  applicable  to  liquidated 
damages.  Lytle  v.  Scottish  American 
Hortg.  Co.,  122  Ga.  458,  50  SE  402. 

[b]  Pissd  OamarM, — In  an  action 
on  a  contract  binding  the  parties  "In 
the  penal  sum  ...  as  fixed  dam- 
ages" for  failure  to  perform,  it  was 
held  that  actual  damages  as  shown 
by  the  evidence  could  alone  be  recov- 
ered. Hallock  V.  Slater,  9  Iowa  693; 
Lord    V.   Gaddls,    9    Iowa    265.      . 

[c]  "Mzsd  and  ssttlsd  duMCM."— 
A  contract  for  the  sale  of  land  at 
about  Ave  thousand  dollars  stipulated 
that  the  party  falling  to  perform 
should  pay  two  hundred  dollars  as 
"flxed  and  settled  damages."  It  was 
held  that  this  sum  was  liquidated 
damages  and  not  a  penalty.  Brinker- 
hoff  V.  Olp,  35  Barb.  (N.  T.)  27.  To 
same  effect  Ivinson  v.  Althrop,  1 
Wyo.    71. 

[d]  "Tins"  •qnlvalsnt  to  "psnal- 
ty." — Defendant  at  the  time  of  pur- 
chasing from  plaintiff  certain  village 
lots  entered  into  a  written  agreement 
not  to  sell  upon  such  lots  any  kind 
of  spirituous  liquors  In  quantities 
less  than  a  half  barrel,  and  that  In 
case  he  did  so  he  should  be  "liable  to 
pay  the  plaintiff,  his  heirs  and  as- 
signs, in  the  first  case  a  fine  of  ten 
dollars,  in  the  second  case  a  fine  of 
rwenty  dollars,  and  for  every  further 


case  the  sum  of  fifty  dollars;"  and  by 
a  further  clause  he  promised  to  "pay 
the  said  punishment"  for  nonper- 
formance of  his  covenant.  It  was 
held  that  the  sums  named  must  be 
regarded  as  a  penalty,  and  not  as 
liquidated  damages,  the  word  "fine" 
being  equivalent  to  "penalty."  Lau- 
benlueimer  v.  Mann^  19  Wis.  519. 

[e]  SouM*  dmriirBAtloa. — Where  a 
person  is  employed  as  a  superintend- 
ent of  a  factory  by  a  written  contract 
which  Is  to  run  for  ten  years,  and  the 
parties  bind  themselves  to  perform- 
ance in  a  certain  sum  as  liquidated 
damages,  and  In  an  earlier  arrange- 
ment of  a  similar  kind  the  parties 
have  called  the  sum  both  a  penalty 
and  liquidated  damages,  the  amount 
so  stipulated   will  be  regarded  as  a 

Senalty.     Ex   p.   Pollard,   19    P.   CaSk 
lO.  11,262,  2  Lowell  411. 

73.  Smith  V.  Bergengren,  153 
Mass.  236,  26  NE  690,  15  LRA  768; 
Jaquith  V.  Hudson,  6  Mich.  123;  St. 
Albans  v.  Ellis,  16  East  362,  104  Re- 
print 1122,  16  BRC  676. 

"In  this  class  of  cases,  where  the 
law  permits  the  parties  to  ascertain 
and  fix  the  amount  of  damages  in  the 
contract,  the  first  inquiry  obviously 
Is,  whether  they  have  done  so  in 
fact?  And  here,  the  intention  of  the 
parties  is  the  governing  considera- 
tion; and  In  ascertaining  this  inten- 
tion, no  merely  technical  effect  will 
be  given  to  the  particular  words  re- 
lating to  the  sum,  but  the  entire  con- 
tract, the  subject  matter,  and  often 
the  situation  of  the  parties  with  re' 
spect  to  each  other  and  to  the  subject 
matter,  will  be  considered."  Jaquith 
v.  Hudson,  5  -Mich.  123,  138. 

74.  United  Engineering,  etc.,  Co. 
y.  U.   8:.  47  Ct.  CI.   489. 

78.  TT.  S.— U.  S.  v.  Bethlehem  Steel 
Co.,  205  U.  S.  105,  27  SCt  460,  61  L.  ed. 
731;  In  re  Sherwoods,  210  Fed.  764, 
127  CCA  304,  AnnCasl916A  940;  Da- 
vis V.  U.  S.,  17  Ct.  CI.  201;  White  v. 
Arleth,  29  P.  Cas.  No.  17,536,  1  Bond 
319 

Ala.— Walsh  Mfg.  Co.  v.  W.  T. 
Smith  Lumber  Co.,  196  Ala.  371,  72 
S  73;  Keeble  v.  Keeble,  85  Ala.  662.  6 
S  149;  Watt  v.  Sheppard,  2  Ala.  425. 

Ark. — Dllley  v.  Thomas,  106  Ark. 
274.  153  SW  110. 

Fla.^-Greenblatt  v.  McCall,  67  Fla. 
165.  64  S  748. 

111. — Parker-Washington  Co.  v. 
Chicago,  267  111.  136.  107  NE  872.  Ann 
Casl916C  337  [aff  186  III.  A.  237]: 
Scofleld  V.  Tompkins,  96  111.  190,  35 
AmR  160. 

Ind.— Miller  v.  Elliott,  1  Ind.  484, 
60  AmD  476. 

Iowa. — Kelly  v.  Felervary.  HI  Iowa 
693.  83  NW  791;  Foley  v.  McKeegan, 
4  Iowa  %  66  AmD  107. 

Ky. — ^Hahn  v.  Horstman,  12  Bush 
249 

Me. — ^Dwinel  v.  Brown,  64  Me.  468. 

Mass. — Fisk  v.  Gray,  11  Allen  132. 

Mich. — Davis  V.  Freeman,  10  Mich. 
188. 

Minn. — Dryer  v.  Kistler,  118  Minn. 
112,  136  NW  750. 

Mo. — ^Basye  v.  Ambrose,  28  Mo.  39; 
Moore  v.  Platte  County,  8  Mo.  467. 

N.  H.— Davis  V.  GiUett.  52  N.  H. 
126;  Chamberlain  v.  Bagley,  11  N.  H. 
234. 

N.  J.— Whitfield  V.  Levy,  36  N.  J. 
L.  149;  Baercnklau  v.  Peerless  Realty 
Co.,  80  N.  J.  Eq.  26,  83  A  375. 

N.  T.— Caesar  v.  Rublnson,  174 
N.  T.  492,  67  NE  68  [rev  71  App.  DIv. 
180,  76  NTS  644];  Little  V.  Banks,  85 
N.  T.  258  [aff  20  Hun  143];  Col  well 
V.  Lawrence,  38  N.  T.  71,  5  Transcr. 
A.  307,  36  HowPr  306;  Stlmpson  v. 
MInsker  Realty  Co.,  177  App.  Div. 
536,  164  NTS  485;  Brownold  v.  Rod- 
bell.  130  App.  Div.  371,  114  NTS  846; 
Wheatland  v.  Taylor,  29  Hun  70; 
Flelsher  v.  Friob.  97  Misc.  343,  161 
NTS  940;  Schrelber  v.  C!ohen,  38 
Misc.    646.    77    NTS    1081;   Pastor   v. 


Solomon.  26  Misc.  125,  65  NTS  956 
[aff  26  Misc.  322,  64  NTS  676];  D'Ap- 
puso  V.  Albright,  76  NTS  654;  Shiell 
v.  McNltt.  9  Paige  101. 

N.  C. — Wheedon  v.  American  Bond- 
ing, etc.,  Co.,  128  N.  C.  69,  38  SE  268. 

Oh. — Elyria  v.  Cleveland,  etc.,  B. 
COy   2?   Oh.   Clr.   Ct.   N.  S.   678. 

Or. — Salem  v.  Anson,  40  Or.  339,  67 
P   190,   91  AmSR   486,   56   LRA  169. 

Pa. — Shreve  v.  Brereton,  61  Pa.  175.     t 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
668,  68  SW  303,  78  AmSR  933,  50  LRA 
729. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467;  Bakln  v.  Scott.  70 
Tex.  442,  7  SW  777;  Atwood  v.  Pa- 
gan,   (Civ.  A.)    184  SW  766. 

Wash. — Stoner  v.  Shults,  69  Wash. 
687,  125  P  1026;  Bell  v.  Scranton  Coal 
Mines  Co.,  59  Wash.  669,  110  P  628. 

W.  Va.— Beury  v.  Fay,  73  W.  -Va. 
460.   80    SE   777. 

Wis. — Madison  v.  American  Sani- 
tary Engineering  Co.,  118  Wis.  480, 
95  NW  1097;  Fltzpatrick  v.  Cotttng- 
ham,  14  Wis.  219. 

Eng. — Magee  v.  I<avell,  L.  R.  9  C. 
P.  107;  Wallls  v.  Smith,  21  Ch.  D.  243 
rdlst  RelUy  v.  Jones,  1  Blng.  302,  8 
ECL  619,  130  Reprint  122];  Davies 
v.  Penton.  6  B.  &  C.  216,  IS  ECL  108, 
108  Reprint  433;  Kemble  v.  Farren, 
6  Blng.  141,  19  ECL  71,  ISO  Reprint 
1234.  3  C.  &  P.  623.  14  ECL  749;  Boys 
V.  Ancell,  5  Blng.  N.  Cas.  390.  36  ECL 
213.  132  Reprint  1149;  Dimech  v.  Cor- 
lett. 12  Moore  P.  C.  199,  14  Reprint 
887;  Green  v.  Price,  13  M.  &.  W.  696. 
163  Reprint  291;  Horner  y.  Pltntofr, 
9  M.  &  W.  678,  162  Reprint  287. 

Man. — Brock  v.  Royal  Lumber  Co., 
17  Man.   351. 

Ont. — McMahus  v.  Rothschild,  26 
Ont.  L.  138.  20  OntWR  469;  Townsend 
V.  Rumball,  19  Ont.  L.  433;  Brussels 
V.  Ronald,  11  Ont.  A.  605;  Brown  v. 
Taggart.  10  U.  C.  Q.  B.  183. 

[a]  Zllnatnttlon. — A  deposit  aa  se- 
curity for  the  faithful  performance 
of  the  cbvenants  of  a  lease  may  be 
held  to  be  a  deposit  as  of  indemnity 
for  such  losses  as  should  arise  from 
the  breach  of  the  covenants,  not- 
withstanding a  stipulation  that  it 
should  be  retained  by  the  lessor  as 
liquidated  damages  and  not  as  a  pen- 
alty. In  re  Shei-woods,  210  Fed.  764, 
127    CCA    304,    AnnCasl916A    940. 

78.  U.  S. — U.  S.  V.  Bethlehem  Steel 
Co..  206  U.  S.  105,  27  SCt  450.  61 
L.  ed.  731;  Grand  Tower  Mln.,  etc., 
Co.  V.  Phillips,  23  Wall.  471,  28  L. 
ed.  71. 

Ala. — ^Keeble  v.  Keeble,  86  Ala.  662, 
5  S  149. 

Ark. — ^Westbay  v.  Terry,  88  Ark. 
144,  103  SW  160. 

Ind. — Jaqua  v.  Headlngton.  114 
Ind.  309.  16  NE  627. 

Iowa. — Nowlin  v.  Pyne,  40  Iowa 
166;  Foley  v.  McKeegan,  4  Iowa  1,  66 
AmD  107. 

La.— Welch  v.  Thorn,  16  La.  188. 

Me. — Dwlnel  ▼.  Brown,  64  Me.  468. 

Md.— Willson  V.  Baltimore,  83  Hd. 
203,   84  A  774,  66  AmSR  389. 

Mass. — Kellogg  v.  Curtis,  9  Pick 
534;  Pierce  v.  Puller,  8  Mass.  223,  5 
AmD   102. 

Mich. — Lamson  v.  Marshall,  133 
Mich.  250,  95  NW  78 ;  Jaquith  v.  Hud- 
son.  6  Mich.    123. 

Mo.— Tlnkham  v.  Satorl,  44  Mo.  A. 
659. 

N.  H.— Davis  V.  Glllett,  62  N.  H. 
126;  Chamberlain  v.  Bagley,' 11  N.  H. 
234. 

N.  J. — Robinson  v.  Centenary  Pund. 
etc..  Aid  Soc.  68  N.  J.  L.  723,  54  A 
416;  Baerenklau  v.  Peerless  Realty 
Co..    80    N.    J.    Eq.    26,    83    A    876. 

N.  T. — Ward  v.  Hudson  River  BIdg. 
Co.,  m  N.  T.  230.  26  NE  266;  Little  V. 
Banks,  85  N.  T.  258  [aff  20  Hun  148]; 
Noyes  v.  Phillips,  60  N.  T.  408,  1* 
AbbPrNS  400;  Llotta  v.  Abrusso, 
App.    Div.    429,   81    NTS    877;    Ler 
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However,  a  sum  called  a  penalty  will  be  held  to  be 
euch,  unless  that  construction  is  overcome  by  very 
clear  evidence  of  an  intention  to  the  contrary/^ 
Conversely,  an  express  statement  that  a  provision  is 
for  liquidated  damages  is  entitled  to  weight  as  in- 
dicative of  the  intention  of  the  parties,^^  and  must 


be  accepted  until  it  is  shown  that  the  provision  is 
for  a  penalty.'* 

Forfeit.  The  use  of  the  words  "forfeit,"  "for- 
feit and  pay,"  etc.,  is  not  conclusive  as  to  the  char- 
acter of  the  stipulation,^"  but  it  is  to  be  construed 


V.  Smith,  14  Daly  620,  1  NYS  97  [rev 
on  other  grounds  124  N.  T.  B78,  27 
NE  2431;  Pastor  v.  Solomon,  26 
Misc.  125.  55  NYS  956  [aff  25  Misc. 
322,  54  NYS  575];  Tode  v.  Qross,  4 
NYS  402  [aff  127  N.  Y.  480.  28  NE 
469,   24  AmSR  47S,  13  LRA  652]. 

Oh. — Elyria  v.  Cleveland,  etc.,  R. 
Co.,  23  Oh.  Clr.  Ct.  N.  S.  678. 

Or. — Salem  v.  Anson,  40  Or.  339,  67 
P  190,  91  AmSR  485.  66  LRA  169. 

Pa. — ^Yoder  v.  Strong,  227  Pa.  432, 
76  A  176;  Moore  v.  Colt.  127  Pa.  289, 
18  A  8,  14  AmSR  845;  Streeper  v. 
Williams,  48  Pa.  450;  Graham  v.  Blck- 
ham,  2  Yeates  32,  4  Dall.  149,  1  AmD 
328,  1  L.  ed.  778;  Schofleld  v.  Preston, 

16  Phlla.    100. 

Porto  Rico. — Veve  v.  Fajardo  Dev. 
Co.,  6  Porto  Rico  Fed.  52. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568,  68  SW  303,  78  AmSR  933,  50 
LRA   729. 

Tex. — Llndsey  v.  Rockwall  County, 
10    Tex.   ClY.   A.   225,    30   SW   380. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc..  Bank,  166  Wis.  547.  165 
NW  14;  Madison  v.  American  Sani- 
tary Engineering  Co.,  118  Wis.  480, 
■  95  NW  1097. 

Eng. — Salnter  v.  Ferguson,  7  C.  B. 
716,  62  ECL  716,  137  Reprint  283; 
Sparrow  v.  Paris,  7  H.  &  N.  694,  158 
Reprint  608;  Bonsall  v.  Byrne,  Ir.  R. 
1  C.  L.  573;  Jones  v.  Green,  3  Y.  &  J. 
298,   148   Reprint  1193. 

Man. — Orey  v.  Stephens,  16  Man. 
189. 

dnt. — McManus  v.  ■  Rothschild,  25 
Ont.  L.  138,  20  OntWR  469;  Chatter- 
ton   V.   Crothers,   9   Ont.    683. 

Contra  Radloff  v.  Haase,  19S  III. 
365,  63  NE  729;  Mercer  v.  Stupp 
Bros.  Bridge,  etc.,  Co.,  116  III.  A. 
298 

[a]  XUuatntlona, — (1)  On  a  guar- 
antee that  a  vessel  should  sail  with 
or  before  any  other  vessel  then  In 
the  berth,  "under  penalty  of  forfeit- 
ing one  half  the  freight,"  another 
vessel  having  sailed  first,  it  was  held 
that  one  half  of  the  freight  was  rer 
coverable  as  liquidated  damages. 
Sparrow  v.  Paris,  7  H.  &  N.  594,  158 
Reprint  608.  (2)  Where  a  contract 
prescribes  a  "penalty  of  five  thou- 
sand dollars,  which  sum  Is  hereby 
named  as  stipulated  damages"  for  a 
violation  of  its  covenants,  the  maker 
will  be  held  liable  for  the  sum  named 
as  liquidated  damages.  Tode  v. 
Grose.  4  NYS  402  [aff  127  N.  Y.  480, 
28  NE  469,  24  AmSR  475,  13  LRA 
6521. 

77.  U.  S. — Tayloe  v.  Sandlford,  7 
Wheat.  13,  5  L.  ed.  384;  Harris  v. 
Miller,  11  Fed.  118,  6  Sawy.  319. 

Ark. — Montague  v.  Robinson,  122 
Ark.   183,   182   SW  558. 

Ga.— Martin  v.  Lott,  144  Oa.  660, 
87  SE  902. 

111. — Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582,  54  NE  987. 

Iowa. — Kelly  v.  Fejervary,  111 
Iowa  693,  83  NW  791. 

N.  J.— Whitfleld  v.  Levy,  35  N.  J.  L. 
149. 

Tenn. — ^Balrd  v.  Tolliver,  6  Humphr. 
186,  44  AmD  298. 

Vt.— Smith  v.  Wainwright,  24  Vt. 
97. 

W.  Va. — ^Wilkes  v.  Blerne,  68  W. 
Va.  82,  69  SE  366,  31  LRANS  937. 

Man. — Brock  v.  Royal  Lumber  Co., 

17  Man.   351. 

Ont. — McManus  v.  Rothschild,  25 
Ont.  L.  138.  20  OntWR  469. 

See  Monroe  v.  South,  (Tex.  Civ.  A.) 
64  SW  1014  (holding  that  a  contract 
to  purchase  land,  providing  tHat 
"either  party  failing  to  carry  out 
and   perform   the   conditions   of   this 


contract  and  agreement  forfeits  to 
the  other  as  penalty  the  sum  of  three 
hundred  dollars,"  fixes  a  penaity,  and 
not  liquidated   damages). 

[a]  Unless  th*  Intent  of  th*  psr- 
tlM  la  olMUly  •zprssaed  a  penalty  or 
forfeiture  will  not  be  considered  as 
liquidated  damages.  Colwell  v.  Law- 
rence, 38  N.  Y.  71,  36  HowPr  306  [aff 
36  Barb.  643,  24  HowPr  324];  Esmond 
V.  Van  Benschoten,  12  Barb.  (N.  Y.) 
366;  Hoag  v.  McGlnnis,  22  Wend. 
(N.  Y.)  163;  Dennis  v.  Cummins,  3 
Johns.  Cas.    (N.  Y.)    297,   2  AmD  160. 

[b]  Conatroed  aocordlnir  to  jna- 
ttcsw-  Where  the  word  "penal"  or 
"penalty"  is  used  in  a  contract,  it 
must  be  construed  as  being  so  In- 
tended by  the  parties,  but  where  a 
sum  named  is  called  "liquidated  dam- 
ages" It  will  be  held  as  a  penalty, 
if  It  seems  from  the  contract  that  it 
was  so  intended  by  the  parties,  and 
the  Justice  of  the  case  requires  such 
a  construction.  White  v.  Arleth,  29 
F.  Cas.  No.  17,636,  1  Bond  319. 

78.  U.  S.— U.  S.  V.  Rubin,  233  Fed. 
125;  In  re  Van  Horn,  167  Fed.  1021: 
D'Olier  Engineering  Co.  v.  U.  S.,  45 
Ct.  a.  471;  Elllcott  Mach.  Co.  v. 
U.  S.,  48  Ct.  CI.  2S2. 

Cal. — Potter  v.  Ahrens,  110  C^al.  674, 
43  P  388. 

Ind. — Hurley  Tobacco  Soc.  v.  Qil- 
laspy.  61   Ind.   A.   583.  100  NE  89. 

N.  Y. — Dunlop  V.  Gregory,  10  N.  Y. 
241,  61  AmD  746;  Leggett  v.  Mutual 
L.  Ihs.  Co.,  64  Barb.  23  [aff  50  Barb. 
616];  Knapp  v.  Maltby,  13  Wend. 
587. 

Oh. — ^Doan  V.  Rogan,  79  Oh.  St.  372, 
87  NE  263. 

S.  C. — Williams  v.  Vance,  9  S.  C. 
344,  30  AmR  26. 

Tex. — Marsh  v.  Phillips,  (Civ.  A.) 
144  SW  1160;  Sante  F«  St  R.  Co.  v. 
Schutz,  37  Tex.  Civ.  A.  14.  83  SW  39; 
Brown  Iron  Co.  v.  Norwood,  (Civ.  A.) 
69  SW  253;  Tobler  v.  Austin,  22  Tex. 
Civ.  A.  99,  53  SW  706. 

Wash. — Clemons  v.  Grays  Harbor, 
etc.,  R.  Co.,  63  Wash.  88,  114  P 
866. 

Eng. — RelUy  v.  Jones,  1  Blng.  302, 
8  ECL  619,  130  Reprint  122;  Barton 
V.  Glover,  Holt  N.  P.  43  and  note,  3 
ECL  27. 

Ont. — St.  Catharines  Impr.  Co.  v. 
Rutherford,  31  Ont.  L.  674,  6  OntWN 
568,  26  OntWR  76,  6  OntWN  87;  Pelee 
Island  Nav.  Co.  v.  Doty  Engine  Works 
Co..  23  Ont.  L.  402,  18  OntWR  699; 
Sprague  v.  Booth,  21  Ont.  L.  637,  11 
OntWR  151. 

"Only  where  an  agreemant  is  am- 
biguous or  doubtful  in  Its  provisions, 
or  where  the  agreement  was  evidently 
made  for  the  attainment  of  another 
object  or  purpose,  to  which  the  stipu- 
lation is  wholly  collateral,  can  dam- 
ages be  construed  as  a  penalty."  El- 
llcott Mach.  Co.  V.  U.  S.,  43  Ct.  CI. 
232.  235. 

"A  feature,  If  not,  indeed,  the  con- 
trolling feature.  In  cases  of  this  kind, 
is  whether  the  actual  damages  suf- 
fered are  capable  of  admeasurement. 
If  they  are,  then  the  payment  of  a 
stipulated  sum  not  related  to  the 
actual  damages  partakes  of  the  char- 
acter of  an  arbitrary  penalty,  against 
the  enforcement  of  which  equity  will 
relieve.  When  the  damages  are  not 
so  capable,  and  the  stipulated  sum  Is 
not  unconscionable,  and  la  within  the 
limits  of  a  fair  and  reasonable  esti- 
mate of  what  the  damages  may  well 
be.  although  definite  proofs  are  not 
within  reach,  there  the  stipulated 
sum  may  not  be  regarded  as  a  pen- 
alty. In  a  word,  the  enforcement  of 
its  payment  would  not  be  Inequitable. 
Let  it  always  be  remembered  the  le- 


gal obligation  is  complete.  Defen- 
dant can  be  relieved  only  In  equity. 
If  there  is  no  equity  in  the  applica- 
tion for  relief,  none  should  be  ac- 
corded. There  la  sometimes,  in  these 
cases,  a  subsidiary  question.  There 
may  be  the  added  feature  of  an  ex- 
press agreement  that  the  stipulated 
sum  is  agreed  damage.  The  legal 
contract  with  this  added  feature  may 
be  as  unconscionable  as  it  would  be 
without  it,  and  obviously  a  court  of 
equity  may  grant  relief  as  readily  in 
the  one  case  as  the  other.  No  one 
seeking  to  secure  the  power  to  en- 
force an  inequitable  bargain  can  de- 
prive a  court  of  equity  of  its  power 
to  grant  equitable  relief.  Such  a 
stipulation  does,  however,  enter  into 
the  equitable  considerations  involved. 
If  the  transaction  were  near  the  bor- 
der line  between  arbitrary  penalty 
and  agreed  liquidation  of  damages, 
such  an  agreement  between  the  par- 
ties might  become  a  deciding  element 
in  the  case."  U.  S.  v.  Rubin,  2S^  Fed. 
125,  126. 

78.  Ann  Arbor  Bd.  of  Commerce 
V.  Security  Trust  Co.,  225  Fed.  454. 
140  CCA  486;  Hahlo  v.  Benedict  21S 
Fed.  303,  182  CCA  447;  Marsh  v.  Phil- 
lips, (Tex.  Civ.  A.)  144  SW  1160; 
Santa  F6  St.  R.  Co.  v.  Schutx,  37  Tex. 
Civ.  A.  14,  83  SW  39;  Brown  Iron  Co. 
v.  Norwood,  (Tex.  Civ.  A.)  69  SW 
253;  Tobler  v.  Austin,  22  Tex.  Civ.  A_ 
99,  53  SW  706. 

"The  court  Will  not  start  with  a. 
presumption  against  what  the  parties 
say  they  meant."  Hahlo  v.  Benedict, 
218  Fed.   303,  307.  132  CCA  447. 

"The  rule  therefore  prevailing  in 
the  courts  of  the  United  States — 
and,  it  may  be  said,  generally,  in  the 
state  courts — is  that  'liquidated  dam- 
ages' may  be  read  'penalty.'  and  "pen- 
alty,' 'liquidated  damages,'  according 
to  the  contract  itself  and  the  cir- 
cumstances of  the  case;  and  that, 
when  the  parties  have  used  the  lan- 
guage 'liquidated  damages,'  the  lan- 
guage chosen  by  them  shall  prevail 
In  its  legal  meaning,  unless  the  na- 
ture of  the  contract  and  the  circum- 
stances show  an  Intention  to  provide 
a  penalty."  Ann  Arbor  Bd.  of  Com- 
merce V.  Security  Trust  Co.,  226  Fed. 
464,  461,  140  CCA  486. 

8&  U.  S. — Phoenix  Iron  Co.  v. 
U.  S.,  39  Ct.  CI.  626. 

Ga. — Sanders  v.  (Jarter,  91  Qa.  460, 
17  SE  345. 

Mich. — Ross  V.  Loescher,  152  Mich. 
386,  116  NW  193,  125  AmSR  418. 

Miss. — Hardle-Tynes  Fdy.,  etc.,  Co. 
V.  Glen  Allen  Oil  Mill,  84  Miss.  259. 
36  S  262. 

N.  C. — Pendleton  v.  Electric  Light 
Co.,  121  N.  C.  20,  27  SB  1003. 

S.  D. — Utley  v.  Dunning,  38  S.  D. 
447.  161  NW  813,  814   [clt  Cyc]. 

Tex. — Eakln  v.  Scott,  70  Tex.  442, 
7  SW  777;  Norman  v.  Vlckery,  60  Tex. 
Civ.  A.  449,  128  SW  452;  McMillan 
V.  Bowie  First  Nat.  Bank,  56  Tex. 
Civ.  A.  445,  119  SW  709;  Millar  v. 
Smith,  28  Tex.  Civ.  A.  386,  67  S\? 
429. 

C)nt — ^Knapp  v.  C^rley,  3  OntWTl 
940. 

[a]  AppUoatlon  of  mis. — The 
party  violating  a  contract  to  sub- 
mit a  controversy  to  a  court,  which 
contract  provides  that  either  party 
falling  to  comply  with  it  shall  "for- 
feit and  pay"  one  hundred  dollars, 
la  bound  to  pay  the  one  hundred  dol- 
lars as  liquidated  damages,  unless  he 
shows  that  such  a  forfeiture  was  un- 
just or  disproportionate  to  the  dam- 
age sustained.  Pendleton  v.  BSec- 
tric  Light  Co.,  121  N.  C  20,  27  SB 
1003. 


For  Istsz  caasS)  dsvalopments  and  duuvM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmbsr. 
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according  to  its  tme  intent  *'  as  a  provision  for  a 
penalty  **  or  for  liquidated  damages.^^  Where  a 
printed  provision  in  a  contract  provides  for  "for- 
feiture "  of  a  certain  sum,  and  the  words  ' '  as  liqui- 
dated damages"  are  interlined  in  handwriting,  the 
contract  wiU  be  construed  as  if  "liquidated  dam- 
ages" only  had  been  written.'* 


[b]  "Pmalty"  and  "forfaltim" 
diatlafiilalk*d<— A  provision  which 
would  be  one  for  a  penalty  if  Involv- 
ing B.  sum  of  money  is  technically 
one  for  a  forfeiture  if  involving  loss 
of  chattels  or  security  pledged.  Bell 
V.  Scranton  Coal  Mines  Co.,  59  Wash. 
659.  110  P  628. 

81.  Mass. — Hall  v.  Crowley,  6  Al- 
len 304,  81  AmD  745. 

N.  H. — Chamberlain  v.  Basley,  11 
N.  H.  234. 

N.  Y. — Kemp  V.  Knickerbocker  Ice 
Co..  69  N.  T.  45  frev  61  HowPr  81]; 
Noyes  v.  Phillips,  60  N.  T.  408,  16 
AbbPrNS  400. 

S.  D. — Utley  V.  Dunning,  88  S.  D. 
447,  181  NW  818.  814  Celt  Cyc]. 
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Keinath  v.  Reed,  18  N.  If.  858,  369. 
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18.  17,  5  L.  ed.  384  (holding  that  "the 
words  'to  forfeit  and  pay'  are  not  so 
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U.  S.,  supra. 

86.  U.  S. — Maryland  Dredging, 
etc.,  Co.  V.  U.  S.,  241  U.  S.  184,  86 
set  545.  60  L.  ed.  945;  U.  S.  v.  Bethle- 
hem Steel  Co.,  206  U.  S.  105,  27  SCt 
450,  51  L.  ed.  731;  Ann  Arbor  Bd.  of 
Commerce  v.  Security  Trust  Co.,  225 
Fed.  464,  140  CCA  486;  Chicago,  etc.. 
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Where  the  amonnt  of  actual  damages  is  readily  as-  |  certainable,  the  eonrt  will  incline  to  construe  the 
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83  SW  39;  Dobbs  v.  Turner,  (Civ.  A.) 
70  SW  458;  Millar  v.  Smith,  28  Tex. 
Civ.  A.  386,  67  SW  429;  Harris  Coun- 
ty V.  Donaldson,  20  Tex.  Civ.  A.  9, 
48  SW  791;  Bessling  v.  Hoyle,  1  Tex., 
A  Civ.  Caa  t  287. 


Utah. — Dopp  V.  Richards,  43  Utah 
12,  338,  135  P  98  [quot  C^yc];  Mc- 
intosh v.  Johnson,  8  Utah  359,   31  P 


450. 

Vt. — Borley  y.  McDonald,  69  Vt. 
309,  3S  A  60;  Barry  v.  Harris,  49  Vt. 
392. 

Va. — Crawford  v.  Heatwole,  110 
Va.  858,  66  SB  46,  34  LRANS  687. 

Wash. — Grand  Union  Laundry  Co. 
V.  Carney,  88  Wash.  327,  IBS  P  6; 
Stoner  v.  Shultz,  69  Wash.  687,  125 
P  1026;  Ellers  Music  House  v.  Orien- 
tal Co.,  69  Wash.  618.  126  P  1023, 
1026  [qaot  Cyc];  Barrett  v.  Monro, 
69  Wash.  229,  124  P  369,  40  LRANS 
768;  Herberger  v.  Orr.  Co.,  62  Waab. 
526,  529,  114  P  178  [quot  Cyc];  Yat- 
suyanagl  v.  Shlmaihura,  59  Wash.  24, 
109  P  282:  Sheai'd  v.  United  States 
Fidelity,  etc.,  Co.,  58  Wash.  29.  107 
P  1024,  109  P  276;  Madter  v.  Silver- 
stone,  65  Wash.  159,  104  P  165,  34 
LRANS  1;  Erlokson  v.  Green,  47 
Wash.  613,  92  P  449;  Jennings  v.  Mc- 
Cormlck,  26  Wash.  427.  66  P  764; 
Johnson  v.  Cook,  2A  Wash.  474,  64  P 
729;  Everett  LancrCo.  v.  Maney,  16 
Wash.  552,  48  P  243. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151,  166,  61  SB 
816  [quot  Cyc]. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc..  Bank,  166  Wis.  547,  165 
NW  14;  Davis  v.  La  Crosse  Hospital 
Assoc,  121  Wis.  579,  99  NW  351,  1 
AnnCas  950;  Madison  v.  American 
Sanitary  Engineering  Co.,  118  Wis. 
480,  95  NW  1097;  Walsh  v.  Fisher. 
102  Wis.  172,  78  NW  437,  72  AmSR 
865,  43  LRA  810;  Ryan  v.  Martin,  1< 
Wis.  57;  Fltipatrlck-  v.  Cottingham, 
14  Wis.  219;  Pierce  ▼.  Jung,  10  Wis. 
SO. 

Wyo. — ^EMwarda  t.  Johnston,  28 
Wyo.  884,  162  P  278,  275  [quot  Cyc]; 
Ivlnson  V.  Althorp,  1  Wyo.  71. 

Eng. — Dunlop  Pneumatic  Tyre  Co., 
Ltd.  V.  New  Garage,  etc,  Co.,  [1915] 
A.  C.  79;  Sainter  v.  Ferguson,  7  C.  B. 
716,  62  ECL  716,  137  Reprint  283; 
Crlsdee  v.  Bolton,  3  C.  &  P.  240,  14 
ECL  647;  Atkyns  v.  Klnnler,  4  Exch. 
776,  164  Reprint  1429;  Galsworthy  v. 
Strutt,  1  Exch.  659.  154  Reprint  280; 
Ranger  v.  Great  Western  R.  Co.,  6 
H.  L.  Caa.  72,  10  Reprint  824;  Bonsall 
V.  Byrne,  Ir.  R.  1  C.  L.  578;  Green 
V.  Price.  13  M.  &  W.  696,  153  Reprint 
291;  Lelghton  v.  Wales,  3  M.  ft  W. 
546,  160  Reprint  1262;  Fletcher  v. 
Dyche,  2  T.  R.  82,  100  Reprint  18; 
(Jass  v.  Thompson,  5  Wkly.  Rep.  289. 

Can. — Canadian  Gen.  Electric  Co.  v. 
Canadian  Rubber  Co.,  62  Can.  S.  C 
349   [dlsm  app  47  Que.  Super.  24]. 

Ont, — ^McManus  v.  Rothschild,  26 
Ont.  L.  138,  20  OntWR  469;  Halton 
County  V.  Grand  Trunk  R.  Co.,  19  Ont. 
A.  252  [aff  21  Can.  S.  C.  716];  Schrad- 
er  V.  LiUla,  10  Ont.  358:  Bank  of 
British  North  America  v.  Simpson,  24 
U.  C.  C.  P.  354. 

"If  the  subject-matter  of  the  con- 
tract is  of  uncertain  value,  or  if  the 
damages  to  be  paid  for  its  breach  are 
Incapable  of  deflnite  ascertainment  by 
any  fixed  rule  of  law.  the  amount 
stipulated   will  be  construed  as  set- 


tled or  liquidated  damages."  Chicago, 
etc,  R.  Co.  y.  Dockery,  196  Fed.  221, 
224,  116  CCA  173. 

[a]  niBtratloas  '(1)  A  provision 
in  a  .contract  by  which  a  board  Of 
commerce  of  a  city  gave  a  factory 
a  bonus  for  location  of  its  plant 
within  the  city,  and  stipulated  for 
a  payment  of  a  certain  sum  as  liq- 
uidated damages  In  case  of  the  fail- 
ure of  the  factory  to  maintain  a  pay 
roll  of  a  certain  amount  per  annum, 
will  be  construed  as  a  provision  for 
liquidated  damages  rather  than  for  a 
penalty.  Ann  Arbor  Bd.  of  Com- 
merce V.  Security  Trust  Ck).,  225  Fed. 
454,  140  CCA  486.  (2)  Where  the  par- 
ties to  a  contract  for  an  exchange  of 
land  each  bound  himself  in  a  certain 
"penal  sum"  for  the  performance  of 
the  contract,  on  a  breach  by  one  of 
them,  the  other  was  entitled  to  re- 
.cover  such  sum  as  liquidated  dam- 
ages. Westbay  v.  Terry,  83  Ark. 
144,  103  SW  160.  (3)  An  agreement 
by  a  railroad  to  build  a  depot  upon 
certain  land,  "and  to  transact  its 
business  Usually  transacted  in  Its  de- 
pot for  the  town  of  Barfleld"  at  the 
place,  and  in  case  of  a  failure  to 
comply  with  tha  agreement  to  pay 
the  other  party  to  the  contract  six 
hundred  dollars,  la  a  provision  for 
liquidated  damages.  Jonesboro,  etc, 
R.  Co.  V.  Crlgger,  (Ark.)  103  SW  1163. 

(4)  An  amount  stipulated  as  dam- 
ages for  breach  of  contract  to  fur- 
nish beer  to  defendants,  who  were 
to  sell  complainant's  beer  Is  held  not 
a  penalty.  Bartholomae,  etc.  Brew- 
ing, 4tc,  Co.  V.  Modselewski,  269  111. 
539,  109  NE  1058  [aff  183  111.  A.  862]. 

(5)  A  proprietor  of  a  department 
store  purchased  alxty-flve  thousand 
dollars  worth  of  goods  of  a  rival, 
who  retained  other  kinds  of  goods 
worth  three  hundred  thousand  dol- 
lars, and  the  former  bound  himself  in 
the  penal  sum  of  five  thousand  dol- 
lars, to  be  paid  as  liquidated  dam- 
ages for  a  breach  of  a  contract  not 
to  use  certain  general  terms  in  hia 
advertisement  of  the  purchase.  It 
was  held  that  the  latter  was  entitled 
to  recover  the  five  thousand  dollars 
as  liquidated  damages  for  such 
breach,  such  damages  not  being  sus- 
ceptible of  definite  ascertainment, 
nor  disproportionate  to  the  probable 
damage,  and  the  Intention  of  the  par- 
ties being  plain.  May  v.  Crawford, 
160  Mo.  504,  51  SW  693.  (6)  Under  a 
contract  whereby  one  purchased  one 
half  of  the  lots  owned  by  the  seller 
on  an  agreement  that,  if  a  mortgage 
which  they  equally  assumed,  held  by 
a  third  party,  was  paid  by  either 
party  in  full  on  the  other's  failure 
to  pay,  the  latter  would  pay  back  one 
half  of  the  amount  so  paid  together 
with  a  bonus  of  five  hundred  dollars, 
which  amount  and  bonus,  if  not  paid 
within  six  months,  would  constitute 
a  lien  on  the  property  of  the  party 
falling  to  pay  which  could  be  fore- 
closed without'  right  of  redemption, 
the  bonus  is  liquidated  damages 
where  there  was  no  showing  what 
loss  the  party  paying  the  mortgage 
incurred  in  obtaining  the  money  to 
pay  the  other  party's  one^  half,  or 
what  expenses  of  foreclosure  of  the 
third  party's  mortgage  the  nonpay- 
Ing  party  avoided.  Herberger  v.  Orr 
Co.,  62  Wash.  626,  114  P  178. 

[b]  AppUeattoaa  of  rnlai.  (1) 
Where  the  friends  of  an  immigrant, 
who  could  not  be  received  In  the 
country,  gave  a  bond  so  that  they 
could  care  for  him  while  he  was 
awaiting  deportation,  and  the  bond 
contained  several  conditions,  the  sin- 
gle forfeiture  prescribed  will.  In  a 
suit  for  breach  of  only  one  of  them, 
be  considered  as  a  provision  for  liq- 
uidated damages  where  the  damages 
resulting  from  the  breach  are  real 
and  incapable  of  measurement,  and 
the  amount  prescribed  may  be  re- 
covered.     U.    S.    v.    Rubin,    283    Fed. 
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stipulation  aa  for  a  penalty.*''  In  proportion  there- 
fore as  the  difficulty  of  ascertaining  the  actual  dam- 
ages by  proof  is  greater  or  less  where  this  difficulty 
grows  out  of  the  nature  of  such  damages,  in  like 
proportion  is  the  presumption  more  or  less  strong 
that  the  parties  intended  to  fix  the  amount  as  liqui- 
dated damages.^^  The  rule  is  the  same  whether  on 
account  of  the  subject  matter  of  the  contract  the 
damages  would  be  uncertain  and  difficult  of  ascer- 
tainment by  pecuniary  standards,  or  whether  the 
damages  would  be  of  doubtful  recovery  because  of 
remot«ies8,  as  depending  on  extraneous  circum- 
stances,** or  might  be  difficult  of  ascertfiinment  for 
the  reason  that  the  evidence  of  their  extent  is  in 
the  control  of  the  defaulting  party.'"  However,  the 
difficulty  of  ascertainment  of  actual  damages  is  not 
conclusive  of  the  construction  of  the  contract.'^ 


126.  (2)  The  actual  consideration  In 
a  deed  from  husband  to  wife  was  her 
relinquishment  of  her  right  to  sup- 
]>ort  within  the  family,  but  the  nom- 
inal consideration  was  one  thousand 
dollars.  It  was  held  that  this  should 
be  considered  as  stipulated  damages, 
alnce  the  value  of  the  support  relin- 
quished could  not  be  estimated  In 
money.  Randall  v.  Randall,  37  Mich. 
563.  (3)  Where  plaintiff  and  defen- 
dant agreed  to  exchange,  respectively, 
eighty  and  three  hundred  and  slxty- 
flve  acres  of  land  each  subject  to 
encumbrances,  mutually  agreeing  to 
assume'  the  encumbrances,  and  each 
gave  the  other  a  bond  in  the  sum 
of  Ave  hundred  dollars  conditioned 
on  performance,  the  sum  of  the  bond 
was  liquidated  damages,  as  the  dam- 
ages were  uncertain.  Welbourn  v. 
Kee,  (Ark.)  204  SW  220.  (4)  Where 
the  parties  to  a  contract  for  the  use 
of  a  patent  right  for  a  certain  time 
at  a  given  annual  rate,  as  a  license 
fee,  agree  that,  if  the  licensee  con- 
tinues to  use  It  after  the  expiration 
of  the  term  without  obtaining  a  li- 
cense therefor,  the  licensee  shall  pay 
double  the  former  rate  for  each  year 
in  which  it  Is  used,  the  agreement  Is 
not  unlawful  or  against  public  policy, 
but  in  the  nature  of  liquidated  dam- 
ages, and -may  be  recovered  as  such 
on  a  breach  of  the  agreement.  Knox 
Rock  Blasting  Co.  v.  Grafton  Stone 
Co.,  64  Oh.  St.  361.  60  NE  563. 

[c]  Wbere  bo  appzoziimitlon  can 
bo  made  between  actual  and  stipu- 
lated damages,  the  latter  must  con- 
trol. Relnhardt  v.  Borders,  (Tex.  Civ. 
A.)    184  SW  791. 

87.  U.  S. — Qoldsborough  v.  Baker, 
10  F.  Cas.  No.  5,516,  3  Cranch  C.  C. 
48:  White  V.  Arleth,  29  F.  Cas.  No. 
17.536,  1  Bond  319;  L..  P.  &  J.  A. 
Smith  Co.  V.  V.  S.,  34  Ct.  CI.  472; 
Davis  V.  U.  S.,  17  Ct.  CI.  201. 

Ala. — Stratton  v.  Flke.  166  Ala. 
203,  51  8  874;  Mansur,  etc.,  Impl,  Co. 
V.  Tlssier  Arms,  etc.,  Co.,  136  Ala. 
597,  S3  S  S18;  Watts  v.  Sheppard,  2 
Ala.  425. 

Ark. — Nevada  County  v.  Hicks,  38 
Ark.  667. 

Cal. — Drew  v.  Pedlar,  87  Cal.  443, 
25  P  749,  22  AmSR  257;  Greenleaf  v. 
Stockton  Combined  Harvester,  etc 
Works.  78  Cal.  608,  21  P  869;  Eva  v. 
UcMahon.  77  Cal.  467,  19  P  872. 

Colo. — ^Wilson  V.  Agnew,  26  Colo. 
A.  109,  136  P  96. 

Oa. — ^Lee  v.  Overstreet,  44  Ga.  507. 

111. — Olesecke  v.  Cullerton,  280  111. 
610,  117  NB  777;  Tlernan  v.  Hlnman, 
16  III.  400;  North,  etc.  Rolling  Stock 
Co.  V.  O'Hara,  73  111.  A.  691. 

Ind. — ^Walker  v.  Bement,  60  Ind.  A. 
645,  94  NE  339;  Mercla  v.  Burget,  36 
Ind.  A.  453.  75  NE  1083. 

Iowa. — Kelly  v.  Fejervary,  111  Iowa 
693.  83  NW  791. 

Kan. — Evans  v.  Moseley.  84  Kan. 
322.  114  P  374.  50  L.RANS  889;  St. 
Louis,  etc.,  R.  Co.  v.  Shoemaker,  27 
Kan.  677. 

Ky. — Hahn  v.  Horstman,  12  Bush 
249. 

Me. — BurrlU    v.    Daggett,    77    Me. 


646,  1  A  677;  Dwlnel  v.  Brown,  64  Me. 
468. 

Md. — Wlllson  V.  Baltimore,  83  Md. 
203,  34  A  774,  66  AmSR  339;  Gelger 
V.  Western  Maryland  R.  Co.,  41  Md. 

Mass. — ^MakletzoVa  v.  Dlaghllefl, 
227  Mass.  100,  116  NE  231;  Hall  v. 
Crowley,  6  Allen  304,  81  AmD  745; 
Lynde  v.  Thompson,  2  Allen  456;  Hig- 
ginson  V.  Weld,  14  Gray  165;  Brown 
V.  Bellows.  4  Pick.  179. 

Minn. — Mason  v.  Callender,  2  Minn. 
850.   72  AmD  102. 

Miss. — Jones  v.  MiBslBSlppi  Farms 
Co.,  116  Miss.  296,  76  S  880;  Bright  v. 
Rowland,   4   Miss.   398. 

Mo. — St.  Louis  V.  Parker-Washing- 
ton, 271  Mo.  229.  196  SW  767;  Buchan- 
an V.  Louisiana  Purchase  Exposition 
Co.,  246  Mo.  337,  149  SW  26;  Thomp- 
son V.  St.  Charles  County,  227  Mo. 
220,  126  SW  1044;  Hill  v.  Werth- 
eimer-Swarts  Shoe  Co.,  150  Mo.  483, 
51  SW  702;  Cochran  v.  People's  R. 
Co.,  113  Mo.  359,  21  SW  6;  Brevard 
V.  Wlmberly,  89  Mo.  A.  331. 

Nebr. — Squires  v.  Elwood,  33  Nebr. 
126,  49  NW  939. 

Nev. — Golden  v.  McKIm,  87  Nev. 
206,  141  P  676. 

N.  J.— Lansing  v.  Dodd,  46  N.  J.  L. 
525;  Baerenklau  ▼.  Peerless  Realty 
Co.,  80  N.  J.  Eq.  26,  83  A  376. 

N.  T. — Mosler  Safe  Co.  v.  Maiden 
Lane  Safe  Deposit  Co..  199  N.  Y.  479, 
93  NE  81,  37  LRANS  363;  Ward  v. 
Hudson  River  Bldg.  Co.,  125  N.  Y.  230, 
26  NE  256;  Shubert  v.  Sondhelm,  138 
App.  Div.  800.  123  NYS  629  [aff  203 
N.  Y.  636  mem,  97  NE  1116];  Laurea 
v.  Barnauer,  33  Hun  307;  Colwell  v. 
Lawrence.  38  Barb.  643  [aff  38  N.  Y. 
71];  Fleisher  v.  Frlob,  97  Misc.  343, 
161  NYS  940;  Pastor  v.  Solomon,  26 
Misc.   125,  55  NYS   956    [aff   25   Misc. 

322.  64  NYS  576];  Spear  v.  Smith. 
1  Den.  464;  Hoag  v.  McGlnnls,  22 
Wend.  163;  Spencer  v.  Tilden,  6  Cow. 
144-  and  note. 

Oh. — Berry  v.  Wisdom,  3  Oh.  St. 
241;  Domestic  Science  Baking  (jo.  v. 
SheflHeld-King  Milling  Co.,  24  Oh.  Clr. 
Ct.  N.  .S.  289;  Crown  Oil  Co.  v.  Prob- 
ert,  28  Oh.  Clr.  Ct.  739;  Knox  Rock 
Blasting  Co.  v.  Grafton  Stone  Co.,  16 
Oh.  Clr.  Ct.  21,  8  Oh.  Clr.  Dec.  478. 

Or. — Alvord  v.  Banfleld,  85  Or.  49, 
166  P  549;  Rainier  v.  Masters,  79  Or. 
634,  164  P  426,  155  P  1197. 

Pa. — Emery  v.  Boyle,  200  Pa.  249, 
49  A  779;  Shreve  v.  Brereton,  51  Pa. 
175;  Burr  v.  Todd.  41  Pa.  206;  Graham 
v.  Blckham.  4  Dall.  (Pa.)  149.  1  AmD 

323,  1  L.  ed.  778;  Gottschall  v.  Kapp, 
47  Pa.  Super.  102. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568.  58  SW  303.  78  AmSR  933.  60  LRA 
729;  McWhlrter  v.  Douglas,  1  Coldw. 
691. 

Tex. — ^Atwood  V.  Fagan,  (Civ.  A.) 
134  SW  765;  KcUam  v.  Hampton.  68 
Tex.  Civ.  A.  484,  124  SW  970;  O'Con- 
nell  V.  Rugely.  48  Tex.  Civ.  A.  466. 
107  SW  151;  Millar  v.  Smith,  28. Tex. 
ClV.  A.  386,  67  SW  429;  Gulf.  etc..  R. 
Co.  v.  Ward,  (Civ.  A.)  34  SW  828. 
Compare  Elakin  v.  Scott,  70  Tex.  442, 


Recital  of  uncertainty;  The  mere  recital  in  a  con- 
tract that,  in  consequence  of  the  difficulty  of  as- 
certaining the  injury  which^  would  result  from  a 
nonperformance,  the  parties  agreed  upon  the  sum  aa 
stipulated  damages  is  not  itself  proof  of  the  fact 
that  there  is  such  a  difficulty.*' 

Time  of  deteiminatioii.  Whether  damages  are 
difficult  of  ascertainment  is  to  be  determined  from 
the  status  of  the  parties  when  the  contract  was  en- 
tered into,  and  not  when  it  was  broken.** 

[$  238]    6.    Beuonableness  of  Provision.    It  is 

frequently   stated   that,    where    the   provision   for 

liquidated    damages   is   unreasonable   as   compared 

with  the  amount  of  actual  damages  which  will  be 

sustained,  the  provision  is  to  be  regarded  as  a  pen- 

alty,**  or,  more  accurately,  that   where  the  sum 

named  in  a  contract  to  be  paid  on  a  breach  is  wholly 

7  SMT  777  (where,  although  the  actual 
damages  were  capable  of  being  d«il- 
nltely  ascertained,  provision  was  held 
one  for  liquidated  damages.  It  being 
apparent  that-  the  parties  so  In- 
tended). 

Utah.— Dopp  V.  Richards.  43  Utah 
332,  339,  136  F  »8  [cit  C^c];  Mcin- 
tosh V.  Johnson,  8  UUh  369,  31  P 
450. 

Va. — Colonna  Dry  Dook  Co.  v.  Co- 
lonna,  108  Va.  230,  61  SB  770;  Stony 
Creek  Lumber  Co.  v.  Fields,  102  Va. 
1,  45  SE  797.  1  AnnOis  242. 

Wash. — Madler  '  v.  Sllverstone,  66 
Wash.  169,  104  P  165,  34  LRANS  1; 
Johnson  v.  Cook,  24  Wash.  474,  64  P 
72». 

W.  Va. — Beury  v.  Fay,  73  W.  Va. 
460,  80  SE  777;  Wilkes  v.  Bieme,  <S 
W.  Va.  82,  69  SE  366,  31  LRANS 
937. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc..  Bank,  166  Wis.  647,  166 
NW  14;  Fltxpatrlck  v.  Cottlngham,  14 
Wis.  219. 

fing. — Plnkerton  v.  C^slon,  2  B.  & 
Aid.  704,  106  Reprint  522;  Davles  v. 
Penton,  6  B.  &  C.  216,  18  BCL  108, 
108  Reprint  433;  Atkyns  v.  Kinnier,  4 
Exch.  776,  164  Reprint  1429;  Horner 
V.  Fllntoff,  9  M.  &  W.  678,  152  Re- 
print 287;  Edwards  v.  Williams,  S 
Taunt  247,  1  ECL  134,  128  Reprint 
684. 

Man. — Brock  v.  Royal  Lumber  Co.. 
17  Man.  861,  364  [cit  <^c]. 

[a1  Appllcatloa  of  ml*,— Where 
parties  bind  themselves  (n  a  certain 
sum  to  abide  by  an  award,  the  sum 
is  a  penalty,  since  the  arbitrators  can 
determine  the  actual  amount  due,  and 
only  the  award  with  Interest  can  be 
recovered.  Stewart  v.  Grier,  12  Del. 
378.   32  A   328. 

88.  Jaqulth  v.  Hudson,  6  Mich. 
123. 

88.  Williams  v.  Green,  14  Ark.  316; 
Jaqulth  V.  Hudson,  6  Mich.  123;  Ward 
V.  Hudson  River  Bldg.  Co..  125  N.  Y. 
230.   26   NE   256. 

9a  Blrdskll  V.  Twenty-Third  St. 
R.   Co.,   8   Daly   (N.  Y.)   419. 

91.  Nash  V.  Hermosilla,  9  Cal.  684, 
70  AmD  676;  Knox  Rock  Blasting  Co. 
V.  Grafton  Stone  Co.,  16  Oh.  Clr.  Ct. 
21,  8  Oh.  Clr.  Dec.  478;  Grand  Union 
Laundry  Co.  v.  CJarney,  88  Wash.  327, 
153  P  5. 

92.  Watts  V.  Sheppard,  2  Ala.  425; 
Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110,  27  P  36,  26  AmSR  102. 

93.  Klmbro  v.  Wells,  112  Ark.  126, 
185  SW  645;  Blackwood  v.  Llebke,  87 
Ark.  546,  113  SW  210;  Baltimore 
Bridge  Co.  v.  United  R.,  etc.,  Co.,  125 
Md.  208,  93  A  420;  Dunn  v.  Morgen- 
thau.  176  N.  Y.  618,  67  NB  1081  [aff 
73  App.  DIv.  147,  76  NYS  8271;  Santa 
F§  St.  R.  Co.  V.  Schutz,  37  Tex.  Ctv. 
A.  14,  83  SW  39. 

94.  U.  S. — Home  Land,  etc.,  Co.  v. 
McNamara,  111  Fed.  822,  49  CCA  642 
[certiorari  den  187  U.  S.  642,  23  SCt 
843.  47  L.  ed.  346];  Taylor  v.  The 
Marcella,  23  F.  (3as.  No.  13,797,  I 
Woods  302;  Davis  v.  U.  S.,  17  Ct.  CI. 
201. 

Ala. — ^Hooper  v.  Savannah,  etc.,  R. 
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disproportionate  to  the  actual  damages  sustained, 
the  courts  will  deem  the  parties  to  have  intended 
to  stipulate  for  a  mere  penalty  to  secure  perform- 


ance, and  not  for  s  liquidation  of  the  damages.** 
Other  decisions  are  to  the  effect  that,  where  the  sum 
agreed  on  is  so  great  as  to  be  unconscionable,  it  will 


Co.,  69  Ala.  629;  Watts  v.  Sheppard, 
2  Ala.  426. 

Ark. — Wait  v.  Stanton,  104  Ark. 
»,  147  SW  446;  StiUitell  V  Paepcke- 
r  Leicht  Lumber  Co.,  73  Ark.  432,  84 
8W  483,  108  AmSR  42. 

Cal. — Nash  v.  HermoslUa,  9  Cal. 
684.  70  AmD  676. 

Conn. — Rablnovitz  v.  Apter,  90 
Conn.  1,  96  A  167;  Banta  v.  Stamford 
Motor  Co.,  92  A  665;  Associated  Hat 
Hfrs.  V.  Baird-Unteidt  Co.,  88  Conn. 
332,  91  A  373. 

Iowa. — Joeckel  Vi  Johnson,  178 
Iowa  231.  159  NW  672;  Bolster  v. 
Post.  67  Iowa  698,  11  NW  637. 

Kan. — Condon  v.  Kemper,  47  Kan. 
126,  27  P  829,  13  UAA.  671. 

Ky. — Hahn  v.  Horstman,  12  Bush 
249;  Louisville  Water  Co.  'V^  Youngs- 
town  Brldere  Co.,  16  K^L  360;  £>e- 
laney  v.  Cincinnati  Southern  R.  Co., 
12  Ky.  Op.   670. 

Md. — Baltimore  Brldse  Co.  v. 
United  R.,  etc.,  Co.,  126  Md.  208,  93  A 
420. 

Mass. — Hall  \.  Crowley,  6  Allen  304, 
81  AmD  746. 

Mich.— Blddle  v.  Blddle.  168  NW 
92;  Davis  v.  Freeman,  10  Mich.  188. 

Minn. — Case  Threshing  Mach.  Co. 
V.  Fronk,  105  Minn.  39,  117  NW  229; 
Blunt  V.  EReland,  104  Minn.  361,  116 
NW  653. 

Mo. — Buchanan  v.  Louisiana  Pur- 
chase Exposition  Co.,  246  Mo.  337,  149 
^  26;  May  v.  Crawford,  142  Mo. 
390,  44  SW  260;  Potter  v.  McPherson, 
61  Mo.  240;  Morse  v.  Rathburn,  42 
Mo.  694,  97  AmD  359;  Qower  v.  Salt- 
marsh,  11  Mo.  271;  Moore  v.  Platte 
County,  8  Mo.  467;  Boulware  v.  Crohn, 
122  Mo.  A.  571,  99  SW  796;  Menges 
v.  Milton  Piano  Co.,  96  Mo.  A.  283, 
70   SW  250. 

Nev. — Qolden  v.  McKlm,  37  Nev. 
206,   141  P  676. 

N.  T. — Mosler  Safe  Co.  v.  Maiden 
Lane  Safe  Deposit  Co..  199  N.  T.  479. 
93  NE  81,  37  LRANS  363;  Kicks  v. 
Monarch  Cycle  Mfg.  Co..  176  N.  T. 
Ill,  68  NE  127  [rev  68  App.  Dlv.  134, 
74  NYS  180];  Caesar  v.  Rubinson,  174 
N.  Y.  492,  67  yCE  68  [rev  71  App.  Dlv. 
180,  75  NYS  544];  Stimpson  v.  Mlns- 
ker  Realty  Co.,  177  App.  Div.  636,  164 
NYS  466;  Posner  v.  Rosenberg,  149 
App.  Dlv.  272.  133  NYS  704;  Levy  v. 
Frelman,  131  App.  Dlv.  298.  116  NYS 
996;  Whltaon  v.  Sheffield  Farms- 
Slawson-Decker  Co.,  76  Misc.  180, 
136  NYS  560;  Davln  v.  Syracuse,  69 
Misc.  286,  126  NYS  1002  [atf  146 
App.  Div.  904  mem,  129  NYS  1119 
mem];  Holland  Torpedo  Boat  Co.  v. 
Nixon,  61  Misc.  469,  116  NYS  673; 
Traub-Dittmar  Constr.  Co.  v.  Hart- 
man.  61  Misc.  173,  122  NYS  919  [afT 
133  App.  Dlv.  889  mem,  117  NYS  1149 
mem];  Pastor  v.  Solomon,  26  Misc. 
125,  56  NYS  956  [aff  26  Misc.  322,  64 
NYS  575];  Salser  v.  Sheffield  Farms- 
SlaWson-Decker  Co.,  115  NYS  81; 
Frank  v.  Block.  9  NYSt  101;  Greer  v. 
Tweed,  13  AbbPrNS  427;  Spencer  v. 
Tllden,  5  Cow.  144. 

N.  C— Bnadshaw  v,  Mllllkln.  173 
N.  C.  432,  92  SE  161,  LRA1917E  880; 
Disosway  v.  Edwards,  134  N.  C.  254, 
46  SE  601;  Wheedon  v.  American 
Bonding,  etc.,  Co.,  128  N.  C.  69,  38 
.SE  256;  Henderson  v.  Cansler,  66 
N.  C.  542. 

Oh. — Cleveland  v.  Connelly,  38  Oh. 
Clr.  Ct.  64;  Jacobs  v.  Shannon  Fur- 
niture Co.,  32  Oh.  Clr.  Ct.  51;  Knox 
Rock  Blasting  Co.  v.  Orafton  Stone 
Co.,  18  Oh.  Clr.  Ct.  21.  8  Oh.  Clr.  Dea 
478. 

Or. — ^Learned  v.  Holbrook.  170  P 
530.  171  P  222;  Alvord  v.  Banfleld.  86 
Or.  49.  166  P  549:  Strode  v.  Smith,  66 
Or.  163.  131  P  1032. 

Pa. — Emery  v.  Boyle.  200  Pa.  249, 
49  A  779;  Robeson  v.  Whitealdes,  16 
Serg.  &  R.  320;  Oraham  v.  Blckham, 
4  Dall.  149.  1  AmD  323,  1  L.  ed.  778; 


Qottschall  V.  Kapp,  47  Pa.  Super. 
102. 

Tenn. — Vaulx  v.  Buntin,  127  Tenn. 
118.  124.  153  SW  481  [clt  Cyc];  Il- 
linois Cent.  R.  Co.  v.  Southern  Seat- 
ing, etc.,  Co.,  1C4  Tenn.  568.  68  SW 
303.  78  AmSR  933,  59  LRA  729. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467;  Runnells  v.  Fruitt, 
(Civ.  A.)  204  SW  1017;  Kaufman  v. 
Chrlstian-Wathen  Lumber  Co.,  "KClv. 
A.)  184  SW  1045;  Gillespie  v.  Wil- 
liams, (Civ.  A.)  179  SW  1101;  Cor- 
wart  V.  Connally.  (Civ.  A.)  108  'SW 
973;  Santa  Ffi  St.  R.  Co.  v.  Schutz, 
37  Tex.  Civ.  A.  14,  83  SW  89;  Wilcox 
V.  Walker,  (Civ.  A.)  43  SW  679; 
Halff  V.  O'Connor,  14  Tex.  Civ.  A.  191, 
37  S^V  238 

Utah. — Dopp  V.  Richards,  43  Utah 
332,  338,  135  P  98  [quot  Cyc]. 

Wash. — Sledge  v.  Arcadia  Orchard 
Co.,  77  Wash.  477,  137  P  1051;  Stoner 
v.  Shults.  69  Wash.  687.  125  P  1026. 

W.  Va. — Beury  v.  Fay.  73  W.  Va. 
460,  80  SE  777;  WUkes  v.  Bierne,  68 
W.  Va.  82,  69  SE  366,  31  LRANS 
937. 

Wis. — Davis  v.  La  Crosse  Hospital 
Assoc,  121  Wis.  579,  99  NW  361,  1 
AnnCaa  960;'  Madison  v.  American 
Sanitary  Engineering  Co.,  118  Wis. 
4S0.  95  NW  1097. 

[a]  Apglloation  of  mlA, — A  coor 
tract  of  sale  of  machinery,  which 
stipulates  that  the  buyer,  refusing  to 
perform,  shall  pay  twenty-flve  per 
cent  of  the  price  and  ten  per  cent  ad- 
ditional as  attorney's  fees,  provides 
for  a  penalty  and  not  for  liquidated 
damages.  Dilley  v.  Thomas,  106  Ark. 
274,   163  SW  110. 

[b]  Bum  alioTs  markst  valiw. — 
Where  an  aggregate  sum  was  agreed 
to  be  paid  in  the  event  of  the  nonre- 
turn of  certain  state  bonds  received 
on  loan,  and  such  aggregate  sum  was 
greatly  above  the  market  value  of  the 
bonds.  It  was  regarded  as  a  penalty. 
Baird  v.  Tolllver,  6  Humphr.  (Tenn.) 
186,  44  AmD  298. 

[c]  Whers  ths  smooBt  atipulatad 
aa  damavva  \m  iiM«iiStabl«  or  najnat, 
the  courts  will  regard  it  as  a  penalty, 
and  will  refuse  to  enforce  the  stipula- 
tion and  remit  the  Injured  person  to 
actual  damages.  '  Sheffield-King  Mill- 
ing Co.  v.  Domestic  Science  Baking 
Co.,  95  Oh.  St.  180,  116  NE  1014. 

85.  U.  S. — In  re  Liberty  Doll  Co.. 
242  Fed.  695  (applying  New  York 
rule);  Smith  v.  Copiah  County.  239 
Fed.  425  fatr  239  Fed.  432.  153  CCA 
416];  Chicago,  etc..  R.  Co.  v.  Dockery, 
196  Fed.  221.  116  CCA  173;  McCall 
Co.  V.  Deuchler.  174  Fed.  133.  98  CCA 
169;  Gay  Mfg.  Co.  v.  Camp.  66  Fed. 
794.  13  CCA  137;  Davis  v.  U.  S.,  17 
Ct.  CI.  201. 

Ala.— Stratton  v.  Flke,  166  Ala. 
203.  61  S  874. 

Ark. — Glasscock  v.  Rosengrant,  65 
Ark.  376.  18  SW  379;  Williams  v. 
Green.  14  Ark.  316. 

Cal. — Muldoon  v.  Lynch,  66  Cal. 
636.   6  P  417. 

111. — Sconeld  v.  Tompkins.  95  111. 
190,  35  AmR  160. 

Ind. — Jaqua  v.  Headlngton,  114  Ind. 
309,  16  NE  527;  Benner'v.  Magee,  34 
Ind.  A.  176,  70  NE  823. 

Iowa. — Brown  v.  Versanl,  164  NW 
601;  Elzey  v.  Wlnterset,  172  Iowa 
643,  164  NW  901;  Kelly  v.  Fejervary, 
111  Iowa  693,  83  NW  791;  Foley  v. 
McKeegan,  4  Iowa  1,  66  AmD  107. 

Kan. — Cimarron  Land  Co.  v.  Bar- 
ton, 51  Kan.  654,  33  P  317;  Condon  v. 
Kemper,  47  Kan.  126,  27  P  829,  13 
LRA  671. 

Me— Burrlll  v.  Daggett,  77  Me.  546, 
1  A  677;  Holbrook  v.  Tobey,  66  Me. 
410,  22  AmR  581.   - 

Mass. — Morrison  v.  Richardson,  194 
Mass.  370.  80  NE  468:  Meyer  v.  Eates, 
164  .Mass.  457,  41  NE  683.  32  LRA 
283;  Henry  v.   Davis,   123   Mass.   345; 


Stearns  v.  Barrett,  1  Pick.  448,  11 
AmD   223. 

Minn. — Dryer  v.  Kisller,  118  Minn. 
112,  138  NW  750;  Palmer  v.  Mutual 
L.  Ins.  Co.,  114  Minn.  1,  10,  130  NW 
260,  AnnCasl912B  957  [clt  Cyc];  Car- 
ter v.  Strom,  41  Minn.  622,  48  NW 
394 

Mo. — May  V.  Crawford,  142  Mo. 
390,  44  SW  260;  Cochran  v.  People's 
R.  Co..  113  Mo.  359,  21  SW  6;  Morse 
V.  Rathburn,  42  Mo.  694,  97  AmD 
369. 

N.  Y. — Ward  v.  Hudson  River  BIdg. 
Co.,  126  N.  Y.  230,  26  NE  266  [aft  1 
Sllv.  Sup.  341.  6  NYS  319];  Kemp 
V.  Knickerbocker  Ice  (3o.,  69  N.  Y. 
45;  Colwell  v.  Lawrence,  38  N.  T.  71. 
6  Transcr.  A.  307,  36  HowPr  306; 
Blewett  V.  Hoyt.  118  App.  Div.  227, 
103  NYS  451;  McCann  v.  Albany,  11 
App.  Div.  378,  42  NYS  94  [alt  158 
N.  Y.  634,  53  NE  673];  Staples  v. 
Parker,  41  Barb.  648;  Esmond  v.  Van 
Benschoten,  12  Barb.  366;  Traub-Ditt- 
mar Constr.  Co.  v.  Hartman,  61  Misc. 
173,  112  NYS  919;  Schreiber  v.  C:ohen, 
38  MlBC.  546,  77  NYS  1081;  Pastor 
V.  Solomon,  26  Misc.  125.  55  NYS 
956;  Spencer  v.  Tilden,  5  0>w.  144; 
Dennis  v.  Cummins,  3  Johns.  Cas. 
297,  2  AmD  160. 

N.  C. — ^Pendleton  v.  Electric  Light 
Co.,  121  N.  C.  20.  27  SB  1003;  Burrage 
v.  (Jrump,  48  N.  C.  330. 

Oh. — Knox  Rock  Blasting  Co.  v. 
Grafton  Stone  Co.,  16  Oh.  Clr.  Ct.  21. 
8  Oh.  Clr.   Deo.   478 

Pa. — Graham  v.  Lebanon;  240  Pa. 
337,  87  A  667;  Clements  v.  Schuyl- 
kill River  East  Side  R.  Co.,  132  Pa. 
445,  19  A  274,  276;  Mathews  v.  Sharp. 
99  Pa.  560;  Streeper  v.  Williams,  48 
Pa.  450;  Kunkel  v.  Roberts,  16  Pa. 
DIst.   179. 

R.  I. — Bradstreet  v.  Baker,  14  R.  I. 
646. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467;  Cowart  v.  C^onnally, 
(Civ.  A.)  108  SW  973;  San  Marcos 
First  Nat.  Bank  v.  Smith.  (Civ.  A.) 
160  SW  311:  Dobbs  v.  Turner.  (Civ. 
A.)  70  SW  468;  Copeland  v.  HoUoman. 
(Civ.  A.)  51  SW  257;  Wilcox  v.  Walk- 
er. (Civ.  A.)  43  SW  679;  Jennings  v. 
Wilier.  (Civ.  A.)  32  SW  24. 

Wis. — Fitzpatrick  v.  Cottingham, 
14  Wis.  219. 

Eng. — Rayner  v.  Rederlaktlebola- 
get  Condor,  [1895]  2  Q.  B.  289;  Dick- 
son V.  Lough,  18  L.  R.  Ir.  618;  Le- 
plne  V.  Flset,  10  RevLeg  163. 

"Where  the  contract  has  expressly 
designated  the  amount  named  as  liq- 
uidated damages,  courts  have  held 
that  It  was  a  penalty;  and,  converse- 
ly, where  the  contrubt  has  called  it 
a  penalty  it  has  been  held  to  be  liq- 
uidated damages;  and  again,  where 
the  parties  have  manifestly  supposed 
and  intended  that  an  exorbitant  and 
unconscionable  amount  should  be  for- 
feited, the  courts  have  carried  out 
the  Intent  only  so  far  as  It  was  right 
and  reasonable."  Davis  v.  U.  S.,  17 
Ct.  CI.  201,  216. 

"The  general  rule  is  that.  If  the 
amount  stated  is  denom.lnated  as  'liq- 
uidated damages'  or  as  a  penalty.  It 
is  not  conclusive,  and  if  the  con- 
tract leaves  the  intention  of  the  par- 
ties in  doubt  as  to  the  amount  to  be 
paid  for  Its  breach,  and  the  amount 
specified  is  beyond  all  reasonable  pro- 
portion to  the  damages  that  may  ac- 
tually be  sustained,  the  contract  will 
be  construed  as  a  penalty  only  and 
not  as  liquidated  damages,  though  it 
be  specified  as  such."  Chicago,  etc.. 
R.  Co.  V.  Dockery,  196  Fed.  221,  224, 
115  CCA  173. 

[a]  XUnstratloii. — ^An  Item  of 
twelve  thousand  six  hundred  dollars 
claimed  as  liquidated  damages,  or 
damages  at  the  rate  of  twenty  dol- 
lars per  day  from  the  date  fixed  in 
the    contract    for    road    conatructlon. 
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1^  regarded  as  a  penalty,**  or  that  where  it  is  ob- 
vious that  the  principle  of  compensation  has  been 
disr^arded,  a  -proTision  as  to  stipulated  damages 
will  not  be  enforced.*^  There  is,  however,  authority 
of  the  highest  eharacter  for  the  statement  that  a 
provision  for  liquidated  damages  cannot  be  disre- 
garded at  law  because  of  a  disproportion  between  its 
amount  and  the  amount  of  actual  damages  sus- 
tained," although  such  disproportion  is  to  be  eon- 
sidered  as  a  factor  in  determining  whether  it  was  the 
intent  of-  the  parties  by  their  stipulation  to  pro- 
vide for  a  penalty  or  for  liquidated  damages,"  and 
that  it  would^  seem  that  in  equity  relief  can  be 


granted  only  where  the  bargain  is  so  unconscionable 
as  to  warrant  the  presumption  of  fraud,  imposition, 
or  undue  influence.^  According  to  this  view  the  mere 
largeness  of  the  sum  fixed  is  not  in  itself  sufScient  to 
characterize  it  as  a  penalty.'  Under  any  view  it  is 
only  when  the  stipulated  amount  is  out  of  all  pro- 
portion to  the  probable  loss  that  it  will  be  treated 
as  a  penalty  and  not  as  liquidated  damages,  al- 
though designated  by  the  parties  to  be  a  provision 
for  liquidated  damages.' 

Inadequacy  of  proviaion.  Where  it  appears  that 
the  amount  fixed  was  evidently  not  intended  to  be  a 
full  compensation  for  a  breach  of  contract,  or  would 


will  not  be  allowed.  Smith  v.  Copiah 
County.  23»  Fed.  426  [aS  23>  Fed. 
432,  IBS  CCA  415]. 

[b]  Ho  more  than  ««Bip«aa*tloa. 
— When  parties  to  a  contract  atipu- 
late  that  in  case  of  a  violation  thereof 
the  party  making  default  shall  pay  to 
the  other  a  stipulated  sum,  the  sum 
so  fixed  will  be  taken  as  the  innocent 
party's  measure  of  damages  only 
when  It  appears  that  to  do  so  will  no 
more  than  compensate  his  losses. 
Qillilan  V.  Rollins,  41  Nebr.  S40,  59 
NW  89S.  See  Doane  v.  Chicago  City 
R.  Co.,  51  111.  A.  353  [aff  160  111.  22, 
45  NE  507,  35  LRA  588]  (holding 
that,  where  the  amount  stipulated  in 
a  bond  is  such  that  it  violates  the 
fundamental  rule  of  compensation,  it 
will  be  treated  as  a  penalty,  with- 
out reference  to  the  name  given  It  by 
the  parties). 

96.  U.  S. — In  re  Liberty  Doll  Co., 
242  Fed.  695  (applying  New  York 
rule);  L.  P.  &  J.  A.  Smith  Co.  v. 
U.  S.,  34  Ct.  Ca.  472;  Edgar,  etc.,  Fdy., 
etc..  Works  v.  U.  S.,  34  Ct.  CI.  206; 
Halllday  v.  TJ.  S.,  33  Ct.  CI.  453; 
Davis  V.  U.  S.,  17  Ct.  CI.  201. 

Mass. — Baxter  v.  Wales,  12  Mass. 
365;  Cutler  v.  Johnson,  8  Mass.  266; 
Cutler  V.  How,  8  Mass.  257. 

N.  T. — Leggett  v.  Mutual  L.  Ins. 
Co.,  53  N.  T.  394. 

Or. — ^HuU  v.  Angus,  60  Or.  96,  118 
P  284;  Salem  v.  Anson,  40  Or.  339, 
67  P  190,  91  AmSR  485.  56  LRA 
169. 

Wash. — Jennings  v.  McCormlck,  25 
Wash.  427,  65  P  764. 

Eng. — Rolfe  v.  Peterson,  2  Bro.  P. 
C.  436,  1  Reprint  1048;  Lowe  v.  Peers, 
4  Burr.  2226,  98  Reprint  160.  6  ERC 
347:  Wilbeam  v.  Ashton,  1  Campb. 
78;  Harrison  v.  Wright,  13  East  343, 
104  Reprint  402;  Barton  v.  Olover, 
Holt  N.  P.  43.  3  ECLi  27. 

[a]  Amount  not  nareasoaabla^— A 
water  company,  having  in  course  of 
erection  two  large  buildings  to  hold 
the  boilers,  machinery,  and  engines 
for  a  new  pumping  station,  con- 
tracted with  defendant  to  furnish  it 
two  seta  of  steel  and  iron  trusses  for 
the  two  roofs.  By  the  terms  of  the 
contract  the  work  was  to  be  finished 
on  a  certain  day,  and  it  was  agreed 
that  defendant  was  to  receive  a  bo- 
nus of  one  hundred  dollars  for  each 
day  that  the  work  was  flnlshed  Jjefore 
contract  time,  and  that  for  each  day 
that  its  completion  was  delayed  be- 
yond the  day  named  one  hundred  dol- 
lars was  to  be  deducted  from  the 
contract  price  as  liquidated  damages. 
It  was  held  that,  the  work  not  be- 
ing completed  until  eight  days  after 
the  agreed  time,  plaintiff  was  entitled 
to  th«  liquidated  damages  agreed  up- 
on, although  no  damage  was  shown, 
the  amount  stipulated  not  being  un- 
reasonable. IiOuisville  Water  Co.  v. 
Toungstown  Bridge  Co.,  16  KyL  350. 

t7.  Decker  v.  Pierce,  191  Mich.  64, 
157  NW  384;  Ross  v.  Loescher.  152 
Mich.  386.  116  NW  193.  125  AmSR 
418;  Sohommer  v.  Flour  City  Orna- 
mental Iron  Works,  129  Minn.  244, 
152  NW  635;  Lee  v.  Carroll  Normal 
School  Co..  1  Nebr.  (Unoft.)  681.  96 
NW  65;  Thomas  v.  Gavin.  16  N.  M. 
660.  665.  110  P  841  [cit  CycJ. 

98;  U.  8. — Sun  Printing.  etc.. 
Assoc,  v.  Moore.  183  U.  S.  642.  21  SCt 
240,  4»  L.  ed.  3<*. 
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Ala.— Keeble  v.  Keeble,  86 -Ala.  552, 
5  8  149. 

D.  C. — District  of  Columbia  v.  Har- 
lan, etc.,  Co.,  30  App.  270. 

N.  T. — Cotheal  v.  Talmage,  9  N.  T. 
661,  61  AmD  716. 

S.  C. — Bearden  v.  Smith,  46  S.  C.  L. 
664. 

Ehig. — Astley  v.  Weldon,  2  B.  &.  P. 
346,  126  Reprint  1318;  In  re  Mez- 
borouffh,  47  L.  T.  Rep.  N.  S.  616.        > 

"Where  the  Intention  is  clear  that 
the  entire  sum  should  "be  paid.  It  is 
th6  duty  of  the  court  to  enforce  the 
agreement,  however  hard  or  Inequi- 
table the  exaction  may  seem."  Lynde 
v.  Thompson,  2  Allen  (Mass.)  466, 
459. 

99.  Sun  Printing,  etc.,  Assoc,  v. 
Moore,  183  U.  S,  642.  672,  22  SCt  240. 
46  L.  ed.  366. 

"It  may,  we  think,  fairly  be  stated 
that  when  a  claimed  disproportion 
has  been  asserted  in  actions  at  law, 
It  has  usually  been  an  excessive  dis- 
proportion between  the  stipulated 
sum  and  the  possible  damages  result- 
ing from  a  trivial  breach  apparent  on 
the  face  of  the  contract,  and  the 
question  of  disproportion  has  been 
simply  an  element  entering  into  the 
consideration  of  the  question  of  what 
was  the  intent  of  the  parties,  whether 
bona  flde  to  fix  the  damages  or  to 
stimulate  the  payment  of  an  ar- 
bitrary sum  as  a  penalty,  by'  way 
of  security."  Sun  Printing,  etc, 
Assoc  V.  Moore,  supra. 

[a]  AppUoatlon  of  ral«<— Where, 
in  an  action  for  the  balance  of  the 
price  of  certain  electric  cranes,  de- 
fendant pleaded  liquidated  damages 
for  delay  as  provided  in  the  con- 
tract, evidence  as  to  the  relation  of 
the  cranes  to  defendant's  manufac- 
turing plant,  and  whether  defendant's 
pipe  could  be  manufactured'  In  the 
plant  without  cranes,  and  the  proxi- 
mate cost  of  the  entire  plant,  which 
could  not  have  been  operated  with- 
out such  cranes,  was  properly  admit- 
ted. Cleveland  Crane,  etc.,  Co.  v. 
American  Cast  Iron  Pipe  Co.,  168  Ala. 
250,  53   S   313. 

1.  See  Sun  Printing,  etc.,  Assoc  v. 
Moore,  183  U.  S.  642,  22  SCt  240.  46 
L.  ed.  366;  U.  S.  v.  Rubin.  227  Fed. 
938  (holding  that,  in  cases  where 
damage  is  real  and  substantial  and 
yet  its  measurement  so  difllcult  that 
an  agreed  sum  is  not  only  a  fair 
adjustment  of  the  amount  but  prac- 
tically necessary,  equity  will  leave 
the  parties  to  their  legal  rights,  un- 
less the  amount  fixed  Is  so  dispropor- 
tionate to  any  consideration  of  real ' 
damage  as  to  be  unconscionable). 

a.  Sutton  V.  Howard,  33  Oa.  536; 
Hardee  v.  Howard.  33  Ga.  533.  83 
AmD  176;  Astley  v.  Weldon.  2  B.  & 
P.  34$,  126  Reprint  1318.  See  Georgia 
Land,  etc.,  Co.  v.  Flint,  35  Ga.  226 
(holding  that,  where  the  actual  dam- 
age proved  was  equal  to  the  sum 
awarded  in  an  action  for  breach  of 
contract,  it  became  unnecessary  to 
determine  whether  the  condition  of 
the  contract  was  In  fact  stipulated 
damages  or  a  penalty). 

"Where  a  doubt  is  stated,  whether 
the  sum  inserted  be  intended  as  a 
penalty  or  not.  if  a  certain  damage 
less  than  that  sum  is  made  payable 
upon  the  face  of  the  same  instru- 
ment in  case  the  act  Intended  to  be 


grohibited  be  done,  that  sum  shall 
e  construed  to  be  a  penalty,  though 
the  mere  fact  of  the  sum  being  ap- 
parently enormous  and  excessiv* 
would  not  prevent  It  from  being  con- 
sidered as  liquidated  damages.  .  .  . 
'Prima  facie,  this  certainly  Is  con- 
tract, and  not  penalty,  but  we  must 
look  to  the  whole  instrument.' " 
Morse  v.  Rathbum,  42  Mo.  594,  698, 
97  AmD  359  (adopting  and  quoting 
the  statement  of  Lord  Eldon  In  Ast- 
ley v.  Weldon,  2  B.  A  P.  346,  126 
Reprint  1318). 

3.  U.  S. — Ann  Arbor  Bd.  of  Com- 
merce V.  Security  Trust  Co.,  226  Fed. 
454,  140  CCA  486. 

Mich. — Jones  v.  Stainton,  166  NW 
966. 

N.  T. — Peekskill,  etc,  R.  Co.  v. 
Peekskill,  21  App.  Div.  94.  47  I4T8 
305  [aft  166  N.  Y.  628  mem,  69  NB 
1128  mem];  Leeman  v.  EMilson  Elec- 
tric Ilium.  Co.,  53  NTS  302. 

Or. — Strode  v.  Smith,  66  Or.  163. 
131  P  1032;  Hull  v.  Angus,  60  Or. 
96,  118  P  284.  See  Krausse  v.  Green- 
field. 61  Or.  502.  123  P  392,  AnnCas 
1914B  H6  (where  actual  damages  ex- 
ceeded the  amount  stipulated). 
.  Tenn. — Vaulx  v.  Buntln,  127  Tenn. 
118,  153  SW  481. 

Tex. — Dobbs  v.  Turner,  (Civ.  A.)  70 
SW  458;  Brown  Iron  Co.  v.  Nor- 
wood, (Civ.  A.)  69  SW  253;  Copeland 
v.  Holloman,  (Civ.  A.)  61  SW  267. 
Bee  Dilley  v.  Wise,  (Civ.  A.)  160  SW 
985  [foil  Eakln  v.  Scott,  70  Tex. 
442,  7  SW  777]  (holding  that  In  the 
absence  of  fraud,  accident,  or  mis- 
take, a  contract  for  liquidated  dam- 
ages between  parties  capable  of  con- 
tracting will  be  enforced,  even  though 
the  amount  stipulated  exceeds  the  ac- 
tual damages). 

Wash. — -Madler  v.  Silverstone,  6B 
Wash.  169,  104  P  166,  34  LRANS  1. 

W.  Va. — Beury  v.  Fay,  73  W.  'Va. 
460.  80  SE  777. 

See  Dopp  v.  Richards,  43  Utah  332, 
135  F  98  (holding  that,  when  it  clear- 
ly appears  from  the  evidence  that  the 
amount  specified  in  a  contract  shall 
be  forfeited  In  case  of  a  breach 
thereof,  and  that  such  amount  is  not 
disproportionate  to  the  damage  sus- 
tained, the  courts,  as  a  general  rule, 
are  inclined  to  construe  the  stipula- 
tion for  a  forfeiture  as  liquidated 
damages  rather  than  as  a  penalty). 

"While  an  apparent  excess  of  stipu- 
lated damages  over  actual  damages  Is 
not  conclusive  of  the  question,  and 
does  not  absolutely  fix  the  stipulated 
sum  as  a  penalty,  we  are  of  opinion 
that  stipulated  damages  will  never 
be  treated  as  a  penalty  where  thare  la 
no  disproportion,  but,  on  the  contrary, 
practical  equality,  between  the  stipu- 
lated sum  and  actual  damages." 
Vaulx  v.  Buntln,  127  Tenn.  118,  124, 
153   SW   481. 

[a]  ZUnstxatloiui. — (1)  A  provision 
for  liquidated  damages  in  the  sum  of 
ten  thousand  dollars  for  each  two 
years'  default  In  event  of  a  manu- 
facturing corporation  failing  to  main- 
tain a  payroll  of  fifty  thousand  dol- 
lars the  first  year,  seventy-five  thou- 
sand dollars  the  second  year,  and  one 
hundred  and  fifty  thousand  dollars 
for  each  of  the  succeeding  five  years, 
contained  in  a  contract  under  which 
the  manufacturing  corporation  re- 
ceived  a   bonus   for   removal   of   i' 
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be  grossly  inadequate  as  sueh,  it  will,  as  a  mle,  be 
considered  as  a  penalty.*" 

In  terrorem.  Where  a  contract  provides  for  a  for- 
feiture of  a  sum  so  great  that  it  is  apparent  that  the 
provision  was  inserted  in  terrorem,  it  will  be  treated 
as  a  penalty,  and  not  as  liquidated  damages.' 

Ohftnge  in  circTmutances.  The  reasonableness  of 
the  amount  fixed  is  to  be  determined  from  the  stand- 
point of  the  parties  at  the  time  the  contract  was 
made.*  The  fact  that  by  reason  of  a  change  of 
circumstances  in  the  execution  of  the  contract  the 
accrual  of  actual  damages  is  practically  obviated 
will  not  effect  the  construction  of  the  contract.' 

Determination  of  question.  The  magnitude  of  the 
stipulated  sum  should  be  regarded  not  only  as  com- 
pared with  the  value  of  the  subject  of  the  contract, 
but  with  reference  to  its  proportion  to  the  probable 
consequences  of  the  breach.*  The  court  will  con- 
sider only  the  damages  specified  in  the  stipulation.* 
Where  there  is  no  evidence  which  enables  the  court 
to  find  the  amount  of  damages  anticipated  by  the 
parties,  it  cannot  say  that  a  provision  is  for  a  pen- 
alty rather  than  for  liquidated  damages  by  reason 
of  the  fact  that  the  amount  is  disproportionate  to 
the  actual  damages.^*  Further,  in  the  absence  of 
all  evidence  as  to  the  approximation  between  the 

manufacturing  plant  to  a  particular 
city,  is  not  unreasonable  and  uncon- 
ecionable.  Ann  Arbor  Bd.  of  Com- 
merce V.  Security  Trust  Co.,  226  Fed. 
464,  140  CCA  486.  (2)  An  option  to 
purchase  property  valued  at  two  mil- 
lion dollars,  providins  for  fifteen 
thousand  dollars  liquidated  damagres 
for  nonfulfillments  is  reasonable. 
Leeraan  v.  Edison  Blectric  Ilium.  Co., 
53  NTS  S02.  (3)  Where  a  person 
agreeing  to  deliver  one  hundred  and 
fifty  cattle,  on  which  six  hundred  dol- 
lars had  been  paid  on  a  certain  date, 
gave  a  bond  to  forfeit  nine  hundred 
dollars  tf  the  contract  was  breached, 
the  damages  provided  for  were  liq- 
uidated, since  they  amounted  only  to 
a  return  of  the  six  hundred  dollars, 
and  two  dollars  per  head  of  cattle  for 
damages.  Copeland'  v.  HoIIoman, 
(Tex.  Civ.  A.)  Bl  SW  267. 

[b]  Praanmptloiia.  —  Where  a 
building    contract    provided    for    the 

Fiayment  of  five  dollars  per  day  as 
Iquldated  damages  for  each  day  it 
remained  unfinished  after  the  con- 
tract time,  and  the  evidence  showed 
that  there  was  no  market  rental  value 
for  such  a  house  in  the  town,  the 
court  could  not  presume  that  the  dif- 
ference between  the  actual  damage 
and  the  amount  stipulated  was  so 
great  as  to  make  the  latter  amount  a 
penalty.  Brown  Iron  Co.  v.  Norwood, 
(Tex.  Civ.  A.)   69  SW  263. 

[c]  ValasB  tb«  ooort  oan  a«da*« 
%a  a  mattCT  of  law  from  an  Inspec- 
tion of  the  contract  sued  on  that  the 
damages  stipulated  for  therein  are 
eo  excessive  as  to  amount  to  a  pen- 
alty, a  demurrer  to  the  complaint  on 
the  ground  that  It  sought  to  enforce 
a  penalty  should  be  overruled,  and 
the  question  determined  after  the 
answer  is  filed.  Strode  v.  Smith,  66 
Or.  163,  131  P  1032. 

[d]  Fxovlaloii  ■nstaiaad. — Axe  v. 
Tolbert,  179  Mich.  556.  146  NW  418. 

[e]  AgrsmiSBt  bald  not  nnreaaoB- 
abla. — ^Provision  in  contract  to  build 
a  gasoline  motor  boat  that  for  each 
day's  delay  in  delivery  the  builder 
should  pay  fifteen  dollars.  Banta  v. 
Stamford  Motor  Co.,  89  Conn.  61,  92 
A  665. 

rf]  Vrovlaioiui  held  raaaoiiaM*.— 
A  contract  for  the  construction  of  a 
building  coating  thirteen  thousand 
six  hundred  and  twenty-five  dollars, 
payable  In  installments,  which  stipu- 
lates that,  In  case  the  work  is  not 
completed  within  seventy  working 
days,    the    contractor    shall    pay    the 


actual  and  the  stipulated  damages,  the  latter  have 
been  held  the  basis  of  recovery.'^  That  fact  that  a 
contract  is  for  the  delivery  of  a  large  number  of  ar- 
ticles may  be  taken  into  consideration  in  order  to 
permit  the  court  to  hold  that  a  provision  is  for  a 
penalty  and  not  for  liquidated  damages,  in  order  to 
prevent  the  damages  from  accruing  in  case  of  fail- 
ure to  deliver  a  small  portion  of  the  articles  con- 
traated  for.^* 

Equity  will  grant  relief  from  a  provision  for  liqui- 
dated damages  where  the  amount  is  unconscionable 
and  .justifies  a  finding  that  the  agreement  is  a  pre- 
tense intended  to  annul  the  equitable  doetrine  of  re- 
lief." 

Absence  of  direct  pecuniary  loss.  A  sum  stipu- 
lated will  not  be  r^arded  as  disproportionate  to  the 
presumable  loss  or  injury  by  reason  of  the  fact  that 
a  direct  pecuniary  loss  will  not  follow  from  a  breach 
of  the  contract,**  as'  where  the  contract  is  for  the 
construction  of  an  article  of  luxury  for  the  per- 
sonal use  and  pleasure  of  plaintiff.'* 

[$  239]  7.  Collateral  Character  of  Provision. 
Where  the  agreement  is  made  for  the  attainment  of 
another  object  or  purpose,  to  which  the  stipulated 
sum  is  wholly  collateral,  such  sum  will  be  treated 
as  a  penalty.'*    Where  the  provision  for  liquidated 


owner  fifty  dollars  for  every  day  in 
excess  of  seventy  days  occupied  in 
the  work.  United  Surety  Co.  v.  Sum- 
mers, 110  Md.  95,  72  A  775. 

4.  Ala. — Watts  v.  Sheppard,  2  Ala. 
425. 

Mo. — Tlnkham  v.  Satorl,  44  Ho.  A. 
659. 

N.  T.— Shiell  v.  McNitt.  9  Paige 
101. 

Or. — ^Pengra  v.  Wheeler,  24  Or.  632, 
34  P  864,  21  L.RA  726. 

Pa. — Shrev«  v.  Brereton,  61  Pa. 
176. 

Eag. — Davies  v.  Penton,  6  B.  &  0. 
216,  13  ECL  108,  lOS  Reprint  4SS. 

B.  '  Oreenblaa  v.  McCfall,  67  Fla. 
165,  64  S  748;  Scofleld  v.  Tompkins, 
96  III.  190,  35  AmR  160;  Bradstreet  v. 
Baker,  14  R.  I.  546;  Fitxpatrick  v. 
Cottingham,  14  Wis.  219. 

e.  Baltimore  Bridge  Co.  v.  United 
R.,  etc.,  Co.,  126  Md.  208,  93  A  420; 
Jacobs  V.  Shannon  Furniture  Co.,  32 
Oh.  Cir.  Ct.  51;  Learned  v.  Holbrook, 
(Or.)  170  P  630.  Compare  Atwood  v. 
Fagan,  (Tex.  Civ.  A.)  134  SW  765 
(holding  that,  where  the  purchaser  in 
a  contract  for  the  sale  of  real  estate 
deposited  a  sum  of  money  with  a 
bank  as  liquidated  damages-  in  case 
of  nonperformance  on  his  part,  the 
rights  of  the  parties  were  fixed  as 
to  the  damages  when  the  contract 
was  terminated,  and  the  fact  that 
the  vendor  thereafter  sold  the  prop- 
erty for  a  greater  sum  than  the  pur- 
chaser had  agreed  to  pay  did  not  af- 
fect the  vendor's  right  to  the  dam- 

[a]  ZUnsttatloii^— In  a  contract  of 
employment  entered  into  by  a  mer- 
cantile establishment  with  a  person 
for  general  manager  for  a  term  of 
five  years  at  one  thousand  eight  hun- 
dred dollars  per  year,  a  provision  for 
liquidated  damage  in  the  sum  of  one 
thousand  seven  hundred  and  fifty  dol- 
lars should  that  person  be  discharged 
within  twenty-five  months  Is  a  rea- 
sonable adjustment  of  what  would  be 
considered  by  the  parties  at  the  time 
of  the  contract  as  the  actual  dam- 
ages. Jacobs  v.  Shannon  Furniture 
Co.,   32  Oh.  Cir.   Ct.   61. 

7.  U.  S.  V.  Bethlehem  Steel  Co., 
206  U.  S.  106,  27  SCt  450.  61  L.  ed. 
731.  Compare  BIddle  v.  BIddle, 
(Mich.)  168  NW  92  (holding  that  a 
provision  in  a  contract  for  sale  of 
land  that  a  payment  of  fifteen  thou- 
sand dollars  should  be  considered  liq- 
uidated damages  on  a  breach  by  the 
purchaser  was  a  penalty,  where  the 


property  had  increased  in  value  more 
than  fifteen  thousand  dollars  >and  the 
prpperty  had  been  in  possession  of 
the  vendor  and  another  contract  had 
been  entered  into  for  the  sale  of  the 
property). 

8.  Rablnowltx  v.  Apter,  90  Conn. 
1,  96  A  157;  BurrlU  v.  Daggett,  77  Me. 
546,   1  A  677. 

[a]  BlnroporUoB  IielA  aot  to 
■h<rw  penalty^ — (1)  Provision  for  pay- 
ment of  thirty-five  dollars  per  day  for 
delay  in  delivering  disappearing  gun 
carriages.  U.  S.  v.  Bethlehem  Steel 
Co.,  206  U.  S.  106,  27  SCt  450,  61  L. 
ed.  731.  (2)  A  provision  for  liq- 
uidated damages  to  the  amount  of 
twenty-five  dollars  per  day  for  delay 
In  construction  of  a  scow,  the  con- 
tract price  of  which  was  eleven  thou- 
sand nine  hundred  and  sixty-four 
dollars.  Is  not  excessive,  exorbitant, 
or  unconscionable.  Bllicott  Mach.  Co. 
V.  U.  S.,  43  Ct.  CI.  232. 

9.  C^se  Threshing  Co.  v.  Souders. 
48  Ind.  A.  603,  96  NE  177. 

10.  Simpson  Bros.  Corp.  v.  White, 
187  Fed.  418. 

11.  Halfr  V.  O'Connor,  14  Tex.  Civ. 
A.  191,  37  SW  238.  Contra  Traub- 
Dlttmar  Conatr.  Co.  v.  Hartman.  61 
Misc.  173,  112  NTS  918. 

12.  Northwestern  Terra  Cotta  Co. 
V.  Caldwell,  234  Fed.  491,  148  CXIA 
207. 

[a]  AppUoatloa  of  rDle<— Where  a 
contract  for  the  furnishing  of  thir- 
teen thou&and  dollars  worth  of  orna- 
mental terra  cotta  according  to  de- 
tailed plans  and  to  be  manufactured 
specially,  and  that  in  event  of  fail- 
ure to  complete  the  work  by  a  cer- 
tain date  the  contractor  should  pay 
to  the  owner  liquidated  damages  of 
fifty  dollars  for  each  and  every  day 
thereafter,  the  provision  was  held  to 
be  for  a  penalty,  particularly  where 
the  contract  was  In  fact  substantially 
complied  with.  Northwestern  Terra 
Cotta  Co.  V.  Caldwell,  234  Fed.  491. 
148  CCA  207. 

13.  U.  S.  V.  Rubin,  227  Fed.  938. 

14.  Banta  v.  Stamford  Motor  C^r 
Co.,  89  Conn.  61,  92  A  6j6. 

15.  Banta  v.  Stamford  Motor  Co.. 
89  Conn.  61,  92  A  665.     ' 

[a]  ZUnatrattOB^— A  provision  for 
fifteen  dollars  per  day  liquidated 
damages  for  delay  in  delivery  of  a 
motor  boat  for  cruising  during  a  par- 
ticular season  may  be  sustained. 
Banta  v.  Stamford  Motor  Co.,  89 
Conn.    51,   92  A   666. 

16.  Cal. — Rlcketson  v.  Richardson. 


For  lator  ommi,  devalopmsats  and  oluuvso  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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damages  relates  to  the  main  purpose  of  the  contraet, 
it  cannot  be  'regarded  as  merely  collateral.^' 

[i  240]  8.  Amount  Varyinc  with  Extent  of 
Brrach.  The  fact  that  the  parties  to  the  contract 
provide  for  the  payment  of  an  amount  fluctuating 
with  the  extent  of  the  breach,  or  for  a  stated  sum 
for  each  successive  or  particular  default,  is,  in  gen- 
eral, regarded  as  manifesting- an  intent  to  liquidate 
the  damages  rather  than  to  make  provision  for  a 
penalty.'*  But  a  contract  which,  if  enforced  accord- 
ing to  its  terms,  would  require  the  payment  of  an 
increasing   sum   the  nearer  full   performance   was 


approached  will  be  held  to  be  penal  in  character.^* 

[(  241]  9.  Amount  Fixed  by  Duration  of  De- 
fault or  Delay.  Where,  instead  of  a  provision  for 
the  payment  of  a  sum  in  gross  on  a  breach  of  the 
contract,  the  stipulation  is  for  a  stated  sum  periodi- 
cally as  long  as  default  shall  continue,  the  implica- 
tion wUl  be  that  the  continuing  amounts  to  be  paid 
are  intended  as  a  liquidation  of  the  damages  during 
the  periods  to  which  they  apply,  and  not  as  pen- 
alties for  the  breach  of  the  contract.'"  The  contract 
may  be  sd  construed,  it,  has  been  held,  although  the 
parties  themselves  designate  the  periodic  sum  as  a 


19  Cal.  330. 

Colo. — GouKar  v.  .Buffalo  Specialty 
Co..  26  Colo.  A.  8,  141  P  511. 

Ind. — Zenor  v.  Pryor,  BTi  Ind.  A. 
222.  106  NB  746. 

Mass. — FiEk  V.  Qray,  11  Allen  132; 
Merrill  v.  Merrill.  15  Mass.  488;  Per- 
kins V.  Lyman,  11  Mass.  76,  6  AmD 
158. 

Micb. — Jaqulth  v.  Hudson,  5  Mich. 
12J. 

Mo. — ^LonK  v.  Towl,  42  Mo.  645,  67 
AmD  355;  Moore  v.  Platte  County,  8 
Mo.  467. 

Mont. — O'Keefe  v.  Dyer,  20  Mont 
477,  52  F  196. 

Or. — Salem  v.  Anaon;  40  Or.  S39,  67 
P  190.  91  AmSR  485,  56  LRA  169. 
See  Hull  y.  An^us,  60  Or.  95,  118  P 
284  (holding  tbe  case  at  bar  not  with- 
in the  rule). 

S.  C — Bearden  v.  Smith,  45  S.  C.  L. 
654. 

W.  Va. — Wilkes  v.  Bieme,  68  W. 
Va.   82,  6»  SB  366,  31  LRANS  937. 

'Wis. — Laubenbeimer  v.  Mann,  19 
Wis.  519. 

Eng. — Sloman  v.  Walter,  1  Bro.  Ch. 
418,  28  Reprint  1213,  6  ERC  543;  Bar- 
ton V.  Glover,  Holt  N.  P.  48,  3  ECL, 
27. 

[a]  Application  of  rolVb!— Where  a 
promissory  note  was  Kiven  for  a 
certain  sum  on  demand  with  condi- 
tion that  it  be  void  If  the  maker 
should  permit  the  promisee  to  use 
a  certain  building  so  long  as  it  should 
stand,  it  was  held.  In  an  action  on 
the  note,  that  the  sum  named  there- 
in was  to  be  considered  as  a  penalty, 
and.  that  the  promisee  should  recover 
only  tbe  actual  damages  sustained. 
Merrill   v.  Merrill,   15   Mass.   488. 

[b]  n>«  guaanl  pzinelpla  Is  that, 
whenever  a  penalty  is  Inserted  mere- 
ly to  secure  the  performance  or  en- 
joyment of  a  collateral  object,  the 
latter  is  considered  as  the  principal 
Intent  of  the  instrument,  and  the 
penalty  only  as  accessory,  and  In- 
tended only  to  secure  due  perform- 
ance or  damage  really  incurred  by 
nonperformance.  Potomac  Power  Co. 
V.  Burchell,  109  Va.  676,  64  SK  982. 

17.  Ann  Arbor  Bd.' of  Commerce  V. 
Security  Trust  Co.,  226  Fed.  454,  140 
CCA    486. 

18.  Ala. — O'Brien  v.  Anntston 
Pipe-Works,  93  Ala.  682.  »  S  416. 

Ind. — Mondamln  Meadows  Dairy 
Co.  v.  Brudl.  163  Ind.  642,  72  NE  643. 

Me. — Jones  v.  Blnford,  74  Me.  439. 

N.  T. — Dunlop  v.  Gregory,  10  N.  T. 
241,  61  AmD  746;  Winch  v.  Mutual 
Ben.  Ice  Co.,  9  Daly  177  [mod  on  other 
grounds   86   N.   T.   618   mem]. 

Or. — Louis  V.  Brown,  7  Or.  826. 

Pa. — ^Westerman  v.  Means,  12  Pa. 
97. 

S.  C. — Williams  V.  Vance,  9  S.  C. 
344.  30  AmR  26. 

Wash. — Grand  Union  Laundry  Co. 
V.  Carney,  88  Wash.  327,  153  P  5; 
Go  Fun  V.  Fldalgo  Island  Canning 
Co..   37  Wash.  238,   79   P  797. 

Eng. — Elphlnstone  v.  Monkland 
Iron,  etc.  Co.,  Ltd.,  11  App.  Cas.  832; 
Ranger  v.  Great  Western  R.  Co.,  6  H. 
L.  Cas.  72,  10  Reprint  824;  Jones  v. 
Green,  3  T.  ft  J.  298.  148  Reprint  1193. 

[a]  JUnsMittona. — (1)  A  contract 
providing  that,  if  laundry  work  to  a 
certain  amount  was  not  furnished, 
the  measure  of  damages  should  be 
the  difference  between  that  amount 
and   tbe  amount  acttkally  furnished. 


provided  for  liquidated  damages. 
Grand  Union  Laundry  Co.  v.  Carney, 
88  Wash.  327,  153  P  6.  (2)  Where 
plaintiff  contracted  with  defendant  {o 
pack  a  certain  number  of  cases  of 
fish '  per  day  for  defendant,  at  a  cer- 
tain price  per  case,  it  being  stipulat- 
ed, that,  if  plaintiff  failed  through 
his  fault  to  pack  the  required  num- 
ber, he  should  pay  forty  cents  for 
each  case  less  than  the  required  num- 
ber which  he  packed  on  any  day,  the 
stipulation  was  one  for  liquidated 
damages.  Go  Fun  v.  Fldalgo  Island 
Canning  Co.,  87  Wash.  238.  79  P  797. 

[b]  AppUoMtton  of  ml«if— Where  in 
a  contract  for  grading  it  was  pro- 
vided that,  if  there  was  a  failure  to 
complete  the  contract  In  the  time 
specified,  plaintiff  should  pay  the 
wages  of  defendant's  superintendent 
accruing  during  the  period  of  delay, 
such  provision  was  held  to  be  for 
liquidated  damages,  thu  manifest  in- 
tention being  to  compensate  defend- 
ant for  the  additional  and  necessary 
expense  that  would  ensue  from  the 
continued  cmrloyment  of  the  super- 
intendent O'Brien  v.  Annlston  Pipe- 
Works,  93  Ala.  682,  9  S  415. 

19.  Davis  V.  Freeman,  10  Mich. 
188:  Stony  Creek  Lumber  Co.  v. 
Fields,  102  Va.  1,  46  SE  797,  1  Ann 
Cas  242;  Ellers  Music  House  v.  Ori- 
ental Co.,  69  Wash.  618,  125  P  1023. 
But  see  Louis  v.  Brown,  7  Or.  326 
(holding,  where  a  contract  to  cut  a 
certain  number  of  cords  of  wood  by 
a  given  time  provided  that.  In  the 
event  that  the  contract  was  not  com- 
pletely performed  by  the  time  named, 
there  should  be  a  forfeiture  of  five 
cents  per  cord  bn  the  wood  then  cut, 
to  be  retained  out  of  the  last  pay- 
ment to  be  made,  that  such  stipula- 
tion fixed  the  measure  of  damages  to 
be  paid  by  the  party  falling  to  cut 
the  wood). 

[a]  Wbra  m*  SaappUcable. — ^A 
stipulation  in  a  contract  for  the  sale 
of  a  musical  Instrument,  which  re- 
served title  In  the  seller  until  pay- 
ment of  the  price,  that  on  the  buy- 
er's breach  all  payments  should  be 
treated  as  liquidated  damages,  will 
not  be  treated  as  one  for  a  penalty, 
because  the  damagas  thus  increase  as 
additional  payments  are  made,  since 
there  Is  a  constant  depreciation  in 
the  value  ef  the  instrument  Eniers 
Music  House  v.  Oriental  Co.,  69  Wash. 
618.   125  P  1023. 

iiO.  U.  S. — Stephens  v.  Essex 
County  Park  Commn.,  148  Fed.  844, 
76  CCA  60  [certiorari  den  201  U.  S. 
648,  26  set  762,  50  L.  ed.  9041; 
Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.,  121  Fed.  609.  67  CCA  636;  Texas, 
etc.,  R.  Co.  V.  Rust,  19  Fed.  239. 

Ala. — Hooper  v.  Savannah,  etc.,  R. 
Co.,  69  Ala.  629;  Watts  v.  Sheppard,  2 
Ala.   426. 

Ark. — Lincoln  v.  Little  Rock  Gran- 
ite Co.,  66  Ark.  406,  19  SW  1066; 
Glasscock  v.  Rosengrant,  66  Ark.  376, 
18  SW  379. 

Cal. — ^Nash  v.  Hermostlla,  9  Cal. 
684.   70  AmD  676. 

Conn. — ^Banta  v.'  Stamford  Motor 
Co.,  89  Conn.   51,  92  A   666. 

Fla. — Southern  Menhaden  Co.  v. 
How,    71    Fla.    128,    70    S   1000. 

Ga. — Washington  v.  Potomac  En- 
gineering, etc.,  Co.,  132  Ga.  849,  66 
SE  80;  Heard  v.  Dooly  County,  101 
Ga.  619,  28  SE  986. 


111. — Hennessy  v.  Metsger,  152  111. 
505,  38  NE  1058,  43  AmSR  267;  Lud- 
low Valve  Mfg.  Co.  v.  Chicago,  181 
111.  A.  388;  Steel  v.  Peoples  Oil,  etc.. 
Co.,  147  111.  A.  133.  See  U.  S.  Cast 
Iron  Pipe,  etc.,  Co.  v.  Chicago,  185 
111.  A.  658. 

Ind. — Barber  Asphalt  Pav.  Co.  v. 
Wabash,  43  Ind.  A.  167,  86  NE  1034. 

Iowa. — ^De  Graff  v.  Wickham,  89 
Iowa  720,  52   NW  503,  57  NW  420. 

Ky. — Ford  v.  Ingles  Codl  Co.,  102 
SW  382,  31  KyL  382. 

Md. — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  95,  72  A  775. 

Mass, — Morrison  v.  Richardson,  194 
Mass.  370,  80  NE  468;  Standard  But- 
ton Fastening  Co.  v.  Breed,  163  Mass. 
10,  39  NE  346;  Hall  v.  Crowley,  5 
Allen  304,  81  AmD  745. 

Mich. — Germain  v.  Union  School 
Dist,  168  Mich.  214,  122  NW  524,  123 
NW  798;  Western  Gas  Constr.  Co.  v. 
Dowagiac  Gas,  etc..  Co.,  146  Mich. 
119,  109  NW  29,  10  AnnCas  224;  Lam- 
son  v.  Marshall,  133  Mich.  260,  96  NW 
78. 

Mo. — Thompson  v.  St.  Charles 
County,  227  Mo.  220,  126  SW  1044; 
Thorn,  etc.  Lime,  eta,  Co.  v.  Citi- 
zens' Bank,  168  Mo.  272,  69  SW  109; 
Cochran  v.  People's  R.  Co.,  113  Mo. 
359,  21  SW  6:  House  Wrecking  Co.  v. 
Sonken,  152  Mo.  A.  458.  133  SW  855; 
Ramlose  v.  Dollman,  100  Mo.  A.  347, 
73  SW  917. 

N.  J. — Monmouth  Park  Assoc,  v. 
Wallis  Iron  Works.  65  N.  J.  L.  1'52, 
26  A  140,  39  AmSR  626,  19  LRA 
466.  , 

N.  Y. — Mosler'  Safe  Co.  v.  Maiden 
Lane  Safe  Deposit  Co.,  199  N.  T.  479, 
93  NE  81,  37  LRANS  363  [aff  138  App. 
Div.  905  mem,  123  NTS  1130  mem]; 
Couch  V.  Newtown  Council  Bldg.  As- 
soc. 109  App.  Div.  856,  96  NTS  441; 
Lennon  v.  Smith,  14  Daly  520,  1  NTS 
97  [rev  on  other  grounds  124  N.  Y. 
578,  27  NE  243]:  Hutton  v.  Gordon,  2 
Misc  267,  23  NYS  770;  Pettis  v. 
Bloom'er,  21  HowPr  317;  Smith  v. 
Smith,   4  Wend.  468. 

Pa.— Kunkel  v.  Wherry,  189  Pa.  198, 
42  A  112,  69  AmSR  802;  White  v. 
Braddock  Borough  School  Dist.,  159 
Pa.  201.  28  A  136;  Malone  v.  Phila- 
delphia, 147  Pa.  416,  23  A  628;  Young 
v.  White.  5  Watts  460. 

S.  C. — 'Worrell  v.  McClinaghan,  36 
S.  C.  L.  ip. 

Tenn. — Tennessee  Mfg.  Co.  v. 
James,  91  Tenn.  164.  18  SW  262,  30 
AmSR  865,  15  LRA  211. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467:  Garrett  V.  Dodson, 
(Civ.  A.)  199  SW  675;  Gillespie  v. 
Williams,  (Civ.  A.)  179  SW  1101; 
Walsh  v.  Paducah  M.  E.  Church 
South,  (Civ.  A.)  178  SW  241;  Neblett 
V.  McGraw.  41  Tex.  Civ.  A.  239,  91 
SW  309:  Harris  County  v.  Donald- 
son, 20  Tex.  Civ.  A.  9,  48  SW  791; 
Milla  V.  Paul,  (Civ.  A.)  30  SW  558 
[rev  on  other  grounds  89  Tex.  162, 
34  SW  93] ;  Waxahachle  Nat.  Bank  v. 
VIckery.    (Civ.  A.)    26  SW  876. 

Va. — ^Welch  v.  McDonald,  86  Va. 
600,   8   SE  711. 

Wash. — Erickson  v.  Green.  47 
Wash.  613,  92  P  449;  Drumheller  v. 
American  Surety  Co.,  30  Wash.  530. 
71  P  26;  Reichenbach  v.  Sage.  13 
Wash.  364,  43  P  354,  52  AmSR  61. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151,  61  SE  815: 
Wheeling  Mold,  etc,  Co.  v.  'Wheeling 
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penalty.'^  But  parties  will  not  be  permitted  in  this 
manner,  or  by  providing  for  payments  fluctuating 
with  the  extent  of  the  breach,  to  stipulate  for  an 
amount  grossly  disproportionate  to  the  actual  dam- 
ages,'^ or  lo  evade  the  rule*  of  compensation  where 
the  actual  damages  ^re  readily  ascertainable.'^ 

[i  242]  10.  Deposits  and  Part  Payments.  An 
actual  deposit  by  a  party  to  a  contract,  pursuant  to 
a  provision   therefor   and   a   stipulation    that   the 


amount  shall  be  paid  to  or  retained  by  the  other 
party  in  case  of  default,  is  held,  as  a  rule,  to  import 
an  intent  to  liquidate  the  damages,  and  will  be  so 
enforced.^*  Likewise  a  payment  by  one  of  two  con- 
tracting parties  to  the  other,  stated  to  be  in  part 
payment  of  the  purchase  price  or  consideration  of 
the  transaction,  with  the  provision  that  it  shall  be 
retained  by  the  party  to  whom  it  is  paid  on  default 
of  the  other  to  complete  the  contract,  is  ordinarily 


Steel,  etc.,  Co.,  &8  W.  Va.  62,  El  SE 
129. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc.,  Bank.  166  Wis.  547.  166 
NW  14;  Davis  v.  La  Crosse  Hospital 
Assoc,  121  Wis.  579.  99  NW  361,  1 
AnnCas  950;  Manistee  Iron  Works  Co. 
V.  Shores  Lumber  Co.,  92  Wis.  21,  65 
I4W   863. 

Bng.— Law  v.  Reddltch  l.ocaI  Bd., 
tl892]  1  Q.  B.  127;  DeSoysa  v.  De 
Pless  Pol,  106  L.  T.  Rep.  N.  S.  642; 
Ste^mann  v.  O'Connor,  80  L.  T.  Rep. 
N.  S.  234;  Leg^e  v.  Harlock,  12  Q.  B. 
1015,  64  ECL  1016,  116  Reprint  1151; 
Fletcher  v,  Dyche,  2  T.  R.  32,  100 
Reprint  18. 

Can. — Canadian  Oen.  Electric  Co.  v. 
Canadian  Rubber  Co.,  52  Can.  S.  C. 
349  [dlsm  ajip  47  Que.  Super.  24]; 
Jones  V.  Reg:.,  7  Can.  S.  C.  670, 

B.  C. — Canadian  Fairbanks-Morse 
Co.,  Ltd.  V.  U.  S.  Fidelity,  etc..  Co;,  22 
B.  C.  157,  26  DomLR  12,  32  WestLR 
316. 

Man. — Qrey  v.  Stephens,  16  Man. 
189. 

N.  S. — Horton  v.  Tobln,  20  N.  S. 
^69,  8  CanLTOccNotes  377. 

Ont. — St.  Catharines  Impr.  Co.  v. 
Rutherford.  31  Ont.  L.  574,  6  OntWN 
668.  26  OntWR  76,  19  DomLR  662; 
Felee  Island  Nay.  Co.  v.  Doty  Engine 
Wks.  Co.,  23  Ont.  L.  402,  18  OntWR 
699;  McNamara  v.  Skaln,  23  Ont.  103; 
Chatterton  v.  Crothers,  9  Ont.  683; 
Crux  V.  Aldred,  14  OntWR  658;  Scott 
v.  Dent,  38  U.  CQ.  B.  30;  Hamilton 
v.  Moo^,  33  U.  C.  Q.  B.  100;  Qllmour 
V.  Hall,  10  U.  C.  Q.  B.  309;  Fisher  v. 
Berry,  16  U.  C.  C.  P.  23;yGaskln  v. 
Wales.  9  U.  C.  C.   P.   814.  ^ 

Pr.  Edw.  Isl. — Lefurgy  v.  McOreg- 
or.  1  Pr.   EdW.   Isl.   272. 

Que. — Canadian  Gen.  Electric  Co., 
Ltd.  v.  Canadian  Rubber  Co.,  Ltd.,  47 
Que.   Super.  '24. 

[al  ninatratlGBa.^— (1)  Where  a 
physician  contracted  not  to  practice 
his  profession  within  designated  lim- 
its, and  In  the  event  of  a  breach  to 
pay  to  plaintiff  a  stated  sum  per 
month  for  each  and  every  month  so 
engaged  in  violation  of '  the  agree- 
ment, the  provision  for  a  monthly 
sum  was  held  to  be  a  liquidation  of 
the  damages.  Smith  v.  Smith,  4 
Wend.  (N.  Y.)  488.  (2)  A  building 
contract  stipulating  that,  in  case  the 
work  is  not  completed  within  seventy 
working,  days,  the  contractor  shall 
pay  the  owner  fifty  dollars  for  every 
day  in  excess  of  seventy  occupied  in 
the  work,  and.  In  case  of  ^completion 
in  less  than  seventy  woiplng  days, 
the  owner  shall  pay  the  contractor 
fifty  dollars  for  every  day  of  the  sev- 
enty days  not  occupied  in  the  work, 
provides  for  liquidated  damages  for 
the  contractor's  failure  to  complete 
the  work  within  the  seventy  working 
days.  United  Surety  Co.  v.  Summers, 
110  Md.  95,  72  A  775.  (3)  Where  a 
contract  for  the  erection  of  a  hospital 
building  costing  twenty-four  thou- 
sand dollars  stipulated  for  the  pay- 
ment of  liquidated  damages  of  twen- 
ty dollars  for  each  day  that  the  build- 
ing should  remain  unfinished  after 
a  certain  time,  the  actual  damage 
was  so  dinicult  of  ascertainment,  and 
the  stipulated  sum  bore  such  a  Just 
relation  to  the  damage  reasonably  to 
be  anticipated,  that  the  agreement 
should  be  regarded  as  one  for  liqui- 
dated damages,  and  not  a  penalty. 
Davis  V.  La  Crosse  Hospital  Assoc, 
121  Wis.  579,  99  NW  351,  1  AnnCas 
950. 


Bnilding  aad  oontnicUon  ooatrkota 
gututxtiXir  see  Building  and  Construc- 
tion Contracts   §   49. 

81.  Grant  Marble  Co.  v.  Marshall, 
etc.  Bank,  166  Wis.  547.  165  NW  14; 
Chatterton  v.  Crothers,  9  Ont.  683. 

32.  U.  S.— Hallday  v.  U.  S.,  33 
Ct.  CI.  468. 

Ala. — ^Watts    v.    Sheppard,    2    Ala. 

Cal. — Muldoon  v.  Lynch,  66  Cal. 
536,    6   P   417. 

Pla. — Southern  Menhaden  Co.  v. 
How,  71  Fla.   128,   70  S  1000. 

Md. — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  72,  72  A  775. 

Mo. — Cochran  v.  People's  R,  Co., 
113  Mo.  369.  21  SW  6;  Ward  v.  Ha- 
ren,  183  Mo.  A.  569,  167  SW  1064; 
Zimmerman  v.  Conrad,  (A.)  74  SW 
139;  Connelly  v.  Priest,  72  Mo.  A. 
678. 

N.  T. — Small  V.  Burke,  92  App.  Div. 
338,  86  NTS  1066;  McCann  v.  Albany, 
11  App.  Div.  378,  42  NTS  94  [aft 
158  N.  T.  634.  53  NE  673]. 

N,  C. — ^Wheedon  v.  American  Bond- 
ing, etc.,  Co.,  128  N.  C.  69,  38  SE  255. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc.  Bank,  166  Wis.  547,  165 
NW  14;  tAUbenheimer  v.  Mann,  19 
Wis.    619. 

Eng. — Rayner  v.  Rederiaktiebolaget 
Condor,  [18961  2  Q.  B.  289;  Jones  v. 
Hough,  6  Ex.  D.  115;  The  Princess,  70 
L.   T.  Rep.   N.   S.   388. 

[a]  Amount  held  not  dlapropoz- 
tlonate, — ^A  penalty  of  seventeen 
dollars  for  eac'n  day's  delay  in  com- 
pleting a:  ten  thousand  nine  hundred 
and  twenty-one  dollar  contract  is  not 
unreasonable.  Cockshutt  Plow  Co., 
Ltd.  V.  Alberta  Bldg.  Co.,  Ltd..  3  Alta. 
L.  603  [varying  2  Alta.  L.  472]. 

S3.  Connelly  v.  Priest,  72  Mo.  A. 
673;  Brennan  v.  Clark,  29  Nebr.  385, 
46  NW  472;  Jennings  v.  Miller.  (Tex. 
Civ.  A.)<,32  SW  24:  Grant  Marble  Co. 
V.  Marshall,  etc.  Bank,  166  Wis.  647, 
165  NW  14. 

34.  U.  S. — ^Turner  v.  Fremont,  169 
Fed.  221  [aff  170  Fed.  269,  95  CCA 
455]. 

Ark. — ^Westbay  v.  Terry,  83  Ark. 
144,  103  SW  160. 

Ga. — ^Allison  v.  Dunwody,  100  Ga. 
61,  28  SE  651;  Sanders  v.  Carter,  91 
Ga.  460.  17  SB  345;  Swift, v.  Powell, 
44  Ga.  123. 

111. — Moyses  v.  Schendorf,  238  111. 
232,  87  NE  401  [aff  142  III.  A.  293]; 
Plnkney  v.  Weaver,  216  111.  185,  196, 
74  NE  714  [clt  Cyc].  See  Berger  v. 
Nants,  172  111.  A.  623. 

Iowa. — Sanford  v.  "Belle  Plaine 
First  Nat.  Bank,  94  Iowa  680,  63  NW 
459. 

Kan. — Eureka  Light,  etc,  Co.  v. 
Eureka,  6  Kan.  A.  669,  48  P  935. 

Ky. — Woodbury  v.  Turner,  etc., 
Mfg.  Co.,  96  Ky.  459.  29  SW  295,  16 
KyL  566. 

La. — Maloney  v.  Aschaffenburg,  78 
S  761;  Northcut  v.  Johnson,  78  S  731. 

Mass. — Kaplan  v.  Gray,  215  Mass. 
269,  102  NE  421;  Wheaton  Bldg.,  etc., 
Co.  V.  Boston,  204  Mass.  218,  90  NE 
698;  Garcln  v.  Pennsylvania  Furnace 
Co..  186  Mass.  405,  71  NE  793;  Keefe 
V.  Fairfield,  184  Mass.  334.  68  NE 
342 

Mich. — ^Whiting  V.  New  Baltimore, 
127  Mich.   66,   86  NW  403. 

Minn. — ^Womack  v.  Coleman,  89 
Minn.  17.  93  NW  663. 

Mo. — Bachman  v.  H.  R.  Ennis  Real 
Est.,  etc.,  Co.,  (A.)  204  SW  1115; 
Coon.in  V.  Cape  Girardeau,  149  Mo. 
A.   609.   129   SW   745. 


N.  J. — Moore  v.  Durnam,  63  N.  J. 
Eq.  96,  51  A  449  [aft  69  N.  J.  Eq.  828, 
65   A  463,   11  AmSR  635]. 

N.  T. — Levy  V.  .Frelman,  131  App. 
Div.  298,  115  NTS  996;  Davin  v.  Syra- 
cuse, 69  Misc.  285,  126  NTS  1002  [aff 
145  App.  Div.  904  mem.  129  NTS 
1119];  Harris  v.  Snyder,  55  Misc.  306, 
105  NTS  502;  Click  v.  William  Home 
Co.,  110  NTS  918;  Karnltiky  v.  Ban- 
wer,  119  NTS  661;  Pellas  v.  Motley. 
19  NTS  28  [mod  on  other  grounds  lH 
N.  T.  657,  38  NE  JOO] 

Oh. — Hattersly  v.  WaterviUe,  26 
Oh.  Cir.  Ct.  226. 

Tex. — Tetter  v.  Hudson,  67  Tei. 
604;  Reinhardt  v.  Borders,  (Civ.  A.) 
184  SW  791;  Goshorn  v.  Daniel,  (Civ. 
A.)  169  SW  1071;  Millar  V.  Smith,  28 
Tex.  Civ.  A.  886,  67  SW  429;  Tharp  v. 
Lee,  26  Tex.  Civ.  A.  439,  62  SW  93. 

Wash. — SchlUmpf  v.  Saaake,  38 
Wash.  278,  80  P  467. 

W.  Va.— Beury  v.  Fay,  73  W.  Va. 
460,    80    SE   777. 

Eng.— Wall  is  v.  Smith.  21  Ch.  D. 
243;  Lea  v.  WhiUker,  L.  R.  8  C.  P. 
70;  Cotton  v.  Bennett,  51  L.  T.  Rep. 
N.    S.    70. 

[a]  XUnatiuttona, — (1>  A  bidder 
for  the  erection  of  a  public  building 
for  a  city,  who  made  a  deposit  with 
the  city  and  agreed  that  the  amount 
thereof  was  the  amount  of  damages 
which  the  city  would  sustain  by  fail- 
ure to  carry  out  the  proposal,  made 
the  deposit  liquidated  damages,  and 
not  a  penalty.  Wheaton  Bldg.,  etc., 
Co.  v.  Boston,  204  Mass.  218.  90  NE 
598.  (2)  Where  a  seller  of  property 
deposited  a  sum  in  escrow,  to  be  re- 
turned if  he  removed  a  violation 
against  the  premises,  and  to  be  paid 
to  the  buyer  if  the  latter  did  the 
work  necessary  to  remove  the  viola- 
tion, on  removing  the  violation  by 
doing  the  work,  the  buyer  was  en- 
titled to  recover  the  whole  sum  as 
liquidated  damages,  and  not  merely 
sufficient  to  pay  for  work  done;  ac- 
tual damages  contemplated  being  un- 
certain, and  the  amount  on  the  con- 
tract's face  not  being  disproportion- 
ate to  probable  loss  caused  by  the 
seller's  failure  to  remove  the  viola- 
tion as  agreed.  Levy  v.  Frelman.  131 
App.  Div.  298,  115  NTS  996.  (3)  On 
the  sale  of  buildings  in  course  of  erec- 
tion, the  vendors  agreed  that  If,  at 
the  time  of  closing  title,  they  should 
be  unable  to  furnish  tenement  house 
and  building  department  certificates, 
they  would  deposit  the  sum  of  two 
hundred  and  fifty  dollars  in  escrow, 
to  be  paid  the  purchasers  if  within 
sixty  days  the  certificates  were  not 
secured.  The  contract  further  pro- 
vided that  the  money,  when  turned 
over  to  the  purchasers,  should  be  re- 
tained by  them  as  security  for  any 
loss  that  they  might  sustain  because 
of  the  failure  to  procure  the  certifi- 
cates, but  that  the  liability  of  the 
vendors  should  not  be  limited  there- 
to. It  was  held  that  the  sum  depos- 
ited was  liquidated  damages,  and  not 
in  the  nature  of  a  penalty.  Harris 
V.  Snyder.  55  Misc.  306,  105  NTS  502. 

(4)  Buyers  of  a  hotel,  upon  the  sell- 
er's failure  to  convey  a  good  title, 
could  recover  on  the  seller's  note  re- 
citing that  It  represented  a  for- 
feiture, the  mortgage  securing  it  pro- 
viding that  it  was  a  forfeiture  put  up 
to  guarantee  delivery  of  title,  the 
intention  of  the  parties  having  been 
to  stipulate  damages.  Reinhardt  v. 
Borders,    (Tex.   Civ.  A.)    184  SW  791. 

(5)  A  stipulation   in   a  contract   for 
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regarded  as  a  liquidation  of  damages.*'  In  numer- 
ous cases,  however,  the  courts,  having  regard  to  the 
surrounding  circuntstances  and  the  apparent  inten- 
tion of  the  parties  to  particidar  contracts,  have  re- 
fused to  regard  deposits  or  part  payments  as  pro- 
visions for  liquidated  damages,  and  the  party  mak- 
ing the  deposit  or  part  payment  has  been  allowed  to 


recover  it  back  or  have  it  applied  as  orig^ally  in- 
tended, although  he  has  made  a  default  in  the  ful- 
fillment of  the  contract  or  in  compliance  with  some 
of  its  terms.''  In  some  .cases  a  distinction  has  been 
taken  between  a  sum  paid  as  a  deposit  to  secure  per- 
formance of  a  contract  and  a  sum  paid  upon  the 
contract  by  way  of  partial  payment  with  a  pro- 


the  purchase  of  cattle  that,  "for  the 
faithful  performance"  of  Its  terms, 
the 'buyer  and  seller  shall 'each  de- 
posit In  a  named  bank  hla  certified 
check  for  one  thousand  dollars,  pay- 
able to  the  other,  and.  In  case  of 
"9,  failure  on  the  part  of  either  to 
comply  with  the  contract,  the  aald 
bank  Is  to  deliver  said  checks  to  the 
party  complying  herewith,  upon  sat- 
isfactory proof  that  he  is  entitled  to 
same."  is  a  stipulation  for  liquidated 
damages.  Millar  v.  Smith,  28  Tex. 
Civ.  A.  386.  07  SW  429.  (6)  A  deposit 
of  ten  thousand  dollars  under  a  con- 
tract for  the  exchange  of  several 
thousand  acres  of  mineral  and  timber 
lands,  providing  for  the  payment  of 
such  amount  to  the  other  party  as 
liquidated  damages  in  case  of  the  de- 
positor's failure  to  perform,  was  not 
a  penalty  or  mere  guaranty  of  per- 
formance, but  an  agreed  compensa- 
tion for  breach  of  contract.  Beury  v. 
Fay,  73  W.  Va.  460,  80  SE  777. 

J'b]  Hao*sslt7  of  01»tiB»  for  fov- 
toTS  of  dapoait^— (1)  An  agree- 
ment for  the  purchase  of  a  public 
house  provided  that  as  earnest  there- 
of the  purchaser  had  paid  into  the 
hands  of  the  vendor  £50  to  be  allowed 
in  part  payment  at  the  completion  of 
the  agreement.  If  the  vendor  should 
not  fulfill  the  agreement  on  his  part 
he  should  return  the  deposit  and  in 
addition  thereto  pay  £50  by  way  of 
liquidated  damages;  if  the  purchaser 
should  fail  to  perform  his  part  of 
the  agreement,  then  the  deposit 
money  should  become  forfeited;  and 
if  either  of  the  parties  should  neglect 
or  refuse  to  comply  with  any  part  of 
the  agreement,  he  should  pay  to  the 
other  £60  as  liquidated  damages.  Inr 
stead  of  depositing  the  £50  the  pur- 
chaser gave  his  dueblll  for  the 
amount,  and  on  a  failure  to  complete 
the  transaction  the  vendor  sued  the 
purchaser  to  recover  the  amount  of 
the  duebiU.  It  was  held  that 
plaintiff  was  entitled  to  recover  the 
£50  and  was  not  limited  to  the 
amount  of  the  damages  actually  sus- 
tained, it  being  intimated,  however, 
that  but  for  the  clause  for  the  for- 
feiture of  the  deposit  the  £50  would 
have  been  a  penalty  and  not  liquidat- 
ed damages.  Hinton  v.  Sparkes,  L. 
R.  3  C.  P.  181.  (2)  Where  an  agree- 
ment was  made  for  the  purchase  of 
certain  premises,  and  the  sum  of  £300 
was  paid  by  the  purchaser  by  way  of 
'deposit  and  as  part  of  the  purchase 
money,  the  purchase  to  be  completed 
on  a  certain  day,  provided  that  if 
either  party  should  refuse  to  perform 
the  agreement  he  should  pay  to  the 
other  £1000  liquidated  damages,  no 
stipulation  being  made,  however,  as 
to  the  forfeiture  of  the  deposit,  it 
was  held  that  there  might  be  a  re- 
covery of  the  deposit  by  the  party 
making  it.  Palmer  v.  Temple,  9  A. 
&  E.  508,  36  ECL.  275,  112  Reprint 
1304. 

as,  Ga. — ^Allison  v.  Dunwody,  100 
Ga.    51,   28   8E  651. 

Md. — WUlson  V.  Baltimore,  83  Md. 
203.  34  A  774.  55  AmSR  339. 

Mich. — Hedrick  v.  Flrke,  169  Mich. 
549,  135  NW   319. 

Miss. — Jones  v.  Mississippi  Farms 
Co.,  116  Miss.  295,  76  S  88. 

N.  T. — Chaude  v.  Shepard,  122  N.  T. 
397.  26  NB  358;  Lawrence  v.  Miller, 
86  N.  T.  181:  Havens  v.  Patterson.  43 
N.  T.  218;  Battle  v.  Rochester  City 
Baok,  3  N.  Y.  88;  Beveridge  v.  West 
Side  Constr.  Co.,  130  App.  Div.  139, 
114  NTS  521;  Haynes  v.  Hart,  42 
Barb.  58;  Townsend  v.  Fisher,  2  Hilt. 
47:  Gallup  V.  Sterling,  22  Misc.  672, 
49  NTS  942;  Von  Kamen  v.  Roes,  20 
NTS  648;  Green  v.  Green,  9  Cow.  46; 


Ketchum  v.  Bvertson,  13  Johns.  369, 
7  AmD   384. 

Pa. — Mathews  v.  Sharp,  99  Pa.  660; 
Ltchettl  V.  Conway,  44  Pa.  Super.  71; 
Adesso  V.  Gorgalli,  26  Pa.  Dist.  169. 

S.  D. — Barnes  v.  Clement,  12  S.  D. 
270,  81  NW  301. 

Tex. — Lipscomb  v.  Fuqua,  108  Tex. 
686.  131  SW  lt)61  Iktt  (Clvr  A.)  121 
SW  US] ;  Nelson  v.  Butler,  (Civ.  A.) 
190  SW  811. 

Utah. — Dopp  V.  Richards,  43  Utah 
332,  135  P  98;  K.  P.  Min.  Co.  v.  Ja- 
cobson,  30  Utah  115,  83  P  728,  4 
LRANS  755. 

Kng.— Wallis  V.  Smith,  21  Ch.  X>. 
243;  Hinton  v.  Sparkes,  L.  R.  3  C  P. 
161;  Lea  v.  Whitaker,  L.  R.  8  C.  P. 
70. 

[a]  fflii»tr»tloa«i  (1)  A  contract 
for  the  sale  of  land  providing  that 
on  default  by  the  purchaser  the  ven- 
dor n)ight  retain  payments  made  and 
all  improvements  provided  for  liqui- 
dated damages.  Hedrick  v.  Flrke, 
169  Mich.  549,  135-NW  319.  (2)  Stip- 
ulation in  a  contract  for  the  sale  of 
land  for  forfeiture  as  liquidated  dam- 
ages of  earnest  mone/  for  failure  to 
accept  a  deed,  the  money  to  be  re- 
turned if  a  good  merchantable  title 
could  not  be  shown,  is  a  valid  stipu- 
lation for  liquidated  damages.  Nel- 
son V.  Butler,  (Tex.  Civ.  A.)  190  BW 
811.  (3)  A  provision  forfeiting  par- 
tial payments  upon  a  contract  for 
the  sale  of  land  will  be  treated  as  an 
agreement  for  liquidated  damages 
rather  than  as  a  penalty,  where  if  ap- 
pears that  such  payments  equal  the 
rental  value  of  the  land,  and,  when 
added  to  the  value  of  the  land  at  the 
time  of  breach,  exceed  the  total 
amount  due,  under  the  contract.  Dopp 
V.  Richards,  43  UUh  332,  135  P  98. 

[b]  An^lloktlon  of  mlSb — In  an 
action  to  recover  advanced  payments 
for  tuition  of  plaintiff's  son,  who  had 
been  expelled  from  defendant's 
school,  the  evidence  showed  that  it 
was  the  understanding  of  the  parties 
that  in  case  of  expulsion  of  the  pupil 
fpr  misconduct  advanced  payments 
should  be  liquidated  damages  and  not 
recoverable.  The  rules  of  the  school 
provided  that  there  would  be  no  re- 
duction in  case  of  withdrawals,  and 
for  the  forfeiture  of  all  payments  in 
case  of  expulsion.  It  was  held  that 
plaintiff  could  not  recover.  Fessman 
V.  Seeley,  (Tex.  Civ.  A.)  30  SW  268. 

ae.  U.  S.— Sherburne  v.  Hirst,  121 
Fed.  998:  Nichols  v.  Haines,  98  Fed. 
692,    39   CCA   236. 

Colo. — Carson  v.  Arvantes,  10  Colo. 
A.  382.  SO  P  1080  [aff  27  Colo:  77,  59 
P  737]. 

Ga. — Lytle  v.  Scottish  American 
Mortg.  Co.,  122  Ga.  458,  50  SE  402. 

111. — Advance  Amu.semcnt  Co.  v. 
Franke.-268  111.  679.  100  NE  471  taff 
188  111.  A.  457];  Miller  v.  Duntley, 
182  111.  A.  205;  Kay  Gee  Amusement 
Co.  V.  Cave,  177  111.  A.  250.  See  Segal 
V.  Goldberg,  191  111.  A.  188;  Weber  v. 
Moy.  183  111.  A.  200. 

Kan. — Beniield  v.  Croson.  90  Kan. 
661,  136  P  262;  Evans  v.  Moseley.  84 
Kan.  322,  114  P  374,  60  LRANS  889. 

M.I. — ^Willson  V.  Baltimore,  83  Md. 
203.  34  A  774,  65  AmSR  339. 

Mo. — Tlnkham  v.  Satorl,  44  Mo.  A. 
669. 

Mont.T-Cook-ReynoIds  Co.  v.  Chip- 
man,  47  Mont.  289,  133  P  694. 

N.  T. — Caesar  v.  Rubinson,  174 
N.  T.  492.  67  NE  58  trev  71  App.  Div. 
180,  75  NTS  544];  Chaude  v.  Shepard. 
122  N.  T.  397,  25  NE  358;  Stimpson 
v.  Mlnsker  Realty  Co.,  177  App.  Div. 
536,  164  NTS  465;  Schleifer  v.  Henry 
George,  etc.,  Co.,  102  Misc.  508,  169 
NTS  132;  Rawll  v.  Baker-Vawter  Co., 
167   NTS   931;  D'Appuzo  v.  Albright, 


76  NTS  654. 

Or. — Moumal  v.  Parkhurst,  173  P 
669;  Tuen  Suey  v.  Pleshman,  66  Or. 
606,  133  P  803,  AnnC^sl916A  1072. 

Pa. — Graham  v.  Lebanon,  240  Pa. 
337,  87  A  667. 

Tex. — Parrar  v.  Beeman,  63  Tex. 
175;  Stldham  v.  Laurie,  (Civ.  A.)  133 
SW  1082;  Kellam  v.  Hampton,  68  Tex. 
Civ.  A.  484,  124  SW  970;  Lindsey  v. 
Rockwall  County,  10  Tex.  Civ.  A.  226. 
30  SW  380. 

Va. — Stony  Creek  Lumber  <3o.  v. 
Fields,  102  Va.  1,  45  SB  797,  1  Ann 
Cas  242. 

Eng. — In  re  Dagenham  (Thames) 
Dock  Co.,  L.  R.  8  Ch.  1022;  Barton  v. 
Capewell  Continental  Patents  Co., 
Ltd.,  68  L.  T.  Rep.  N.  S.  867. 

[a]  ZUnstiAtlowk — (1)  A  clause  in 
a  contract  providing  that  a  certain 
sum  placed  with  a  stakeholder  by 
each  party  should  be  forfeited  by  the 
one  breaching  the  contract,  will  be 
held  a  provision  for  forfeiture,  and 
unenforceable,  where  the  amount  of 
the  stake  was  fixed  without  reference 
to  the  probable  damages  which  could 
be  readily  computed.  Benfleld  v.  Cro- 
son, 90  Kan.  661,  136  P  262.  (2) 
Where  a  city  suffered  no  loss  by 
reason  of  a  bidder's  failure  to  comply 
with  his  bid  for  municipal  bonds,  the- 
tlty  was  required  to  return  the  bid- 
der's full  deposit  of  flfty-flve  hundred 
dollars,  although  he  had  agreed  that 
it  might  be  retained  as  liquidated 
damages.  Graham  v.  Lebanon,  240 
Pa.  337,  87  A  667.  (3)  A  contract  for 
the  sale  of  real  estate  which  stipu- 
lates that  the  purchaser  has  given  a 
note  for  a  part  of  the  price,  that  if 
the  title  is  found  good  the  vendor 
shall  give  a  deed,  that  If  the  title 
is  defective  the  vendor  will  return 
the  note,  but  which  does  not  provide 
what  shall  be  done  with  it  on  the 
breach  of  the  contract  by  the  pur- 
chaser, does  not  make  the  note  stipu- 
lated damages  for  the  purchaser's 
breach,  but  makes  It  a  penalty,  and 
the  vendor  to  recover  must  show 
the  damages  sustained.  Kellam  v. 
Hampton,  58  Tex.  Civ.  A.  484,  124 
SW  970.  (4)  A  contract  for  sale  of 
real  estate,  which  stipulates  that  the 
purchaser  has  deposited  a  specified 
sum  in  a  bank,  conditioned  that,  if 
the  title  proves  good,  he  will  accept 
a  deed  and  pay  the  prico,  and,  if  the 
title  proves  bad,  the  deposit  shall 
be  returned  to  him,  and,  if  the  title  Is 
good  and  the  deal  is  closed,  the  de- 
posit shall  be  applied  to  the  price, 
does  not  stipulate  for  liquidated  dam- 
ages for  the  purchaser's  breach  of 
contract.  Stldham  v.  Laurie.  (Tex. 
Civ.  A.)    133   SW  1082. 

[b]  VBdor  ft  atatnto  providing 
that  the  damages  for  a  breach  of 
contract  shall  not  be  liquidated  by 
the  parties  except  where  It  Is  imprac- 
ticable to  determine  the  actual  dam- 
ages, and  that  the  damages  for  breach 
of  a  contract  to  purchase  real  estate 
shall  be  the  excess  over  the  value 
of  the  property,  It  was  held  that  a 
stipulation  for  the  retention  by  the 
vendor  of  an  advance  payment  made 
by  the  purchaser  in  case  the  latter 
should  fall  to  perform  the  contract 
could  not  be  enforced.  Drew  v.  Ped- 
lar. 87  Cal.  443.  25  P  749,  22  AmSR 
257. 

[cl  n«postt  to  ■•onni  •xeontioB  of 
lease  is  recoverable'  back  where  no 
actual  damage  Is  shown  from  failure 
to  execute.  Rosenfeld  v.  Sliver,  49 
Misc.  117.  96  NTS  1027.  And  see 
Bordfeld  v.  Schlanger,  104  NTS  369 
(holding  that,  where  there  was  noth- 
ing in  the  receipt  given  for  a  de- 
posit, made  in  negotiations  for  a 
lease,  to  indioat*  whether  the  deposit 
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vision  for  its  forfeiture  upon  default  or  fulfillment. 
In  the  latter  instance  it  is  held  that  the  sum  paid 
should  be  regarded  as  liquidated  damages,  but  in 
the  former  as  a  penalty.*'  By  other  authorities 
practically  the  same  distinction  is  observed  as  to  de- 
posits collateral  to  the  contract.'* 

[$  243]  11.  Retention  of  Payment  to  Secure 
Perfonnance.  Provisions  in  contracts  providing  for 
payment  in  installments  at  fixed  times  or  as  the 
work  prog^resses,  whereby  a  percentage  of  the  par- 
tial payments  shall  be  retained  as  security  for  com- 
plete performance,  are  by  some  authorities  regarded 
as  provisions  for  liquidated  damages,"  in  other  cases 
such  stipulations  are  held  to  be  for  penalties.'" 
This  is  particularly  true  where  it  is  stipi^lated.  that 


the  parties  shall  have  the  right  to  recover  damages 
in  addition  to  the  sums  forfeited.''  A  provision  in 
a  contract  of  employment,  whereby  a  portion  of  the 
employee's  pay  is  retained  until  the  termination  of 
the  period  of  employment,  has  been  held  to  be  a 
provision  for  liquidated  damages,"  but  such  a  pro- 
vision must  not  be  manifestly  disproportionate  to 
the  actual  damages  sustained.'' 

[$  244]  12.  Bond  in  Penalty  of  Stated  Sun.  A 
contract  which  is  in  form  a  bond  in  a  penal  sum  for 
the  performance  of  a  stipulated  act  will  be  con- 
strued as  providing  for  a  penalty  or  liquidated  dam- 
ages as  best  accords  with  the  intention  of  the  ptir- 
ties,'*  although  the  general  rule  has  been  stated  to 
be  that  tVe  amount  fixed  is  to  be  presumed  a  pen- 


was  made  as  a  penalty  or  as  liquidat- 
ed damages  in  case  of  default,  it 
would  be  presumed  that  the  deposit 
was  made  as  security  for  the  damage, 
if  any,  resulting  from  default). 

td]  Vrovlaloii  for  forfattnr*  of 
dapoatt  Bwd*  with  bid  as  a  guaranty 
of  good  faith  is  in   the  nature  of  a 

Senalty  and  not  liquidated  damages. 
Irandon  Constr.  Co.  v.  Saskatoon 
School  Dlst.  No.  13,  8  Sask.  L.  273. 

37.  Mass. — Dubinsky  v.  Wells 
Bros.  Co.,  21S  Mass.  232,  105  NB 
1004. 

Minn.— Qulgley  v.  C.  S.  Brackett 
Co.,  124  Minn.   368,  145   NW  29. 

Mo. — Jackson  County  Light,  etc., 
Co.  V.  Independence,  188  Mo.  A.  157, 
176  SW  86. 

N.  M. — Keinath  v.  Reed,  18  N.  M. 
S58,    137    F   841. 

N.  T. — Chaude  v.  Shepard,  122  N.  T. 
397,  25  NE  358 ;  Scott  V.  Montells,  109 
N.    T.    1,    16    NE    729. 

[a]  ninatzatloBa. — (1)  Where  de- 
fendant hired  plaintiff  as  a  com- 
pounder of  liquors,  and  it  did  not  ap- 
pear that  his  employment  would 
probably  be  of  any  permanency,  and 
his  duties  did  not  bring  him  in  con- 
tact with  customers,  a  provision  re- 
quiring him  to  deposit  a  month's 
wages  as  a  guaranty  that  he  would 
keep  sober  was  a  provision  for  a 
penalty,  and  not  for  liquidated  dam- 
ages. Qulgley  v.  C.  8.  Brackett  Co., 
124  Minn.  386,  145  NW  29.  (2)  A 
•tlpulation  in  a  contract  for  the  ex- 
change of  property  that  the  contract 
was  deposited  in  escrow,  together 
with  the  note  of  each  party,  "as  evi- 
dence of  good  faith  and  as  a  forfeit," 
has  been  held  to  be  a  penalty.  Kei- 
nath v.  Reed,  18  N.  M.  358,  137  P 
841. 

[b]  AppUcattoa  of  rol*^ — ^A  notice 
by  a  commissioner  of  public  works 
Inviting  bids  for  asphalt,  requiring 
the  bidder's  certified  check  for  ten 
per  cent  thereof  "as  a  surety  for  the 
making  and  execution  of  a  contract," 
does  not  indicate  an  intention  to  re- 
gard the  check  as  liquidated  dam- 
ages. Barber  Asphalt  Pa  v.  Co.  v. 
St.  Faul,  136  Minn.  396.  162  NW  470, 
LRA1917B   370. 

as.  Wlllson  V.  Baltimore,  83  Md. 
203,  216.  34  A  774,  56  AmSR  339;  Hall 
v.  Middleby,  197  Mass.  486,  83  NS 
1114. 

"If  the  deposit  be  not  made  in  part 
performance  of  (he  contract,  but  be 
collateral  to  the  contract  and  a  mere 
guaranty  that  its  provisions  will  be 
observed;  and  if  the  making  of  the 
deposit  is  not  a  part  of  the  thing  to 
be  done  under  or  in  execution  of  the 
contract,  but  Is  required  simply  and 
solely  as  a  condition  precedent  to  en- 
tering into  the  contract  which  dis- 
tinctly relates  to  something  else; 
then  obviously  such  a  deposit  would 
not  be  treated  as  liquidated  dam- 
ages, merely  because  it  Is  a  deposit, 
but  would  be  either  liquidated  dam- 
ages or  a  penalty  as  the  rules  appli- 
cable to  such  a  question  might  cause 
the  Court  to  determine."  Wlllson  v. 
Baltimore,   supra. 

S».    Colo. — Bilz  v.  Powell,  50  Colo. 


482,  117  P  344,   38  LRANS  847. 

Iowa. — Wolf  V.  Dee  Moines,  etc., 
R.  Co.,  64  Iowa  380,  20  NW  481. 

Md. — Geiger  v.  Western  Maryland 
R.  Co..  41   Md.   4. 

Oh. — Easton  v.  Pennsylvania,  etc. 
Canal   Co.,    13    Oh.    79. 

Wis. — Walsh  V.  Fisher.  102  Wis. 
172,  78  NW  437,  72  AmSR  886,  43 
LRA   810. 

[a]  ninatnitloii. — Where  the  con- 
tract by  which  plarintitC  becaihe  de- 
fendant's agent  provided  that  defend- 
ant should,  out  of-  plaintiff's  commis- 
sions, retain  a  certain  aimount  up  to 
four  hundred  dollars,  which  was  to 
be  ^eld  by  defendant  and  forfeited 
as  liquidated  damages  in  case  plain- 
tiff broke  the  contract,  it  was  not  in- 
valid because  the  amount  of  the  de- 
posit increased  as  the  agency  pro- 
gressed, for  the  patties  are  pre- 
sumed to  have  entered  the  contract 
with  knowledge  and  at  arm's  length, 
and  it  is  to  be  assumed  that  they  in- 
tended that  the  damages  for  breach 
should  be  increased  the  nearer  the 
contract  reached  completlotk  Bill  v. 
Powell,  60  Colo.  482,  117  P  344,  38 
LRANS   847. 

30.  U.  S.— Hughes  V.  U.  S.,  46  Ct. 
CI.  617;  Mundy  v.  U.  S.,  36  Ct.  CI. 
265;  Satterlee  v.  TJ.  S.,  30  Ct.  CI.  31; 
Kennedy  v.  U.  S.,   24  Ct.  CI.  122. 

Ala. — Henderson-Boyd  Lumber  Co. 
V.   Cook,   149   Ala.   226,    42   S   838. 

N,  J. — Monmouth  Park  Assoc,  v. 
Warren,  65  N.  J.  L.  698,  27  A  932. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Ward, 
(Civ.  A.)   34  SW  328. 

Va. — Stony  Creek  Lumber  Co.  v. 
Fields,  102  Va.  1.  46  SE  797,  1  Ann 
Cas  242. 

Wis.-^Kerslake  v.  Mclnnis,  113 
Wis.  669,  89  NW  895;  DulUghan  v. 
Fitch,  42  Wis.  679. 

See  Otis  V.  Cottage  Grove  Mfg.  Co., 
121    111.    A.    233. 

[a]  Beaaon  for  nU*.— To  con> 
strue  this  type  of  contract  as  one 
for  liquidated  damages  "would  often- 
er  than  otherwise  work  Inequality 
and  injustice,  since  the  nearer  the 
approach  of  the  completion  of  the 
work  Its  breach  occurred,  the  larger 
would  be  the  amount  withheld,  and 
the  nearer  the  beginning  of  the  work 
the  breach  occurred  the  less  would 
be  the  amount  retained  as  damages, 
although,  presumably,  the  breach 
would  be  more  injurious  in  the  latter 
case  than  In  the  former.  If  the  sum 
reserved  until  the  fulfillment  of  the 
contract  be  treated  as  a  penalty  or 
as  a  security  for  its  fulSUment  and 
not  as  liquidated  damages,  no  injury 
could  result  to  either  party;  as  in 
such  a  case,  the  party  Injured  by  the 
breach  would  be  entitled  to  recover 
of  the  offending  party  the  damages 
he  alleges  and'  proves,  no  more  and 
no  less."  Stony  Creek  Lumber  Co.  v. 
Fields,  102  Va.  1.  7,  45  SB  797. 

[b]  XUnatnttton. — ^Where  a  con- 
tract for  the  cutting  and  delivery  of 
logs  for  which  one  of  the  parties  was 
to  pay  provided  that  the  sura  of 
fifty  cents  per  thousand  feet  might 
be  retained  by  him  from  the  period- 
ical   payments    until    the    other    had 


fully  performed  the  contract,  the 
sum  so  reserved  constituted  a  pen- 
alty or  security  for  the  performance 
of  the  contract,  and  not  liquidated 
damages.  Stony  Creek  Lumber  Co. 
v.   Fields,    102   Va.   1,   45   SE  797. 

81.     Hughes  v.  U.  S.,  45  Ct  CI.  617. 

[a]  AppUoatloa  of  mle. — Where, 
in  an  action  for  breach  of  warranty 
of  the  grade  of  two  cars  of  wheat, 
it  was  shown  that  after  plaintiff  had 
Inspected  the  top  wheat  in  one  of  the 
cars  an  agreement  to  reserve  twenty- 
five  per  cent  of  the  price  was  made. 
to  cover  shortage  in  weight  and 
grade,  and  that  the  wheat  at  the  bot- 
tom of  the  car  was  not  as  good  as 
that  at  the  top,  and  the  wheat  in  the 
other  car  was  in  worse  condition, 
plaintiff  is  not  estopped  from  claim- 
ing as  damages  more  than  the 
amount  reserved.  Commerce  Milling, 
etc.,  Co.  v.  Morris,  27  Tex.  Civ.  A. 
553.  65  SW  1118. 

32.  Wilson  V.  Oodkin,  136  Mich. 
106,  98  NW  985;  Walsh  v.  Fisher,  102 
Wis.  172,  78  NW  437,  72  AmSR  865. 
43   LRA  810. 

[a]  Vnr««iOB«U«  provialoa. — ^A 
contract  forfeiting  all  wages  which 
may  be  due  at  the  time  of  leaving, 
where  a  party  leaves  without  rlsht, 
without  confining  the  amount  to  any 
fixed  sum  or  proportion  of  wages  for 
the  year,  or  for  any  given  time,  is 
not  reasonable,  and  will  not  be  en- 
forced. Richardson  v.  Woehler,  26 
Mich.  90. 

33.  Schommer  v.  Flour  City  Orna- 
mental Iron  Works,  129  Minn.  244, 
162  NW  535. 

a*.  U.  S.— Dleckerhoff  v.  U.  8.,  202 
U.  S.  302,  26  set  804,  50  L.  ed.  1041 
[rev  136  Fed.  545,  69  CCA  2551;  U.  S. 
V.  Alcorn,  145  Fed.  996;  Chicago 
House-Wrecking  Co.  v.  U.  S..  106  Fed. 
385,  45  CCA  343,  63  LRA  122. 

Cal. — Welnreich  Est.  Co.  v.  A.  J. 
Johnston  Co.,  28  Cal.  A.  144.  161  P 
667. 

Colo. — Gougar  v.  Buffalo  Specialty 
Co.,  26  Colo.  A.  8.  141  P  611. 

Ga. — Brunswick  v.  ./Etna  Indemn. 
Co.,  4  Ga.  A.  722,  62  SE  475. 

111.— Westfall  v.  Albert,  212  III.  68, 
72  NE  4  [aff  107  111.  A.  51];  McCul- 
lough   v.    Moore,    111   111.   A.    545. 

Ind. — Shelby  v.  Bohn,  26  Ind.  A. 
473.    57   NE  666. 

Mich. — Sprlngwells  Tp.  v.  Detroit, 
etc.,  R.  Co.,  140  Mich.  277,  lOS  NW 
700. 

N.  H. — State  V.  Corron.  73  N.  H. 
434,  62  A  1044,  6  AnnCas  486;  Hough- 
ton  V.  Pattee,   68   N.  H.   326. 

N.  J. — Summit  v.  Morris  County 
Tract.  Co.,  85  N.  J.  L.  193,  88  A  1048. 

N.  T. — New  York  v.  Palladlno,  146 
App.  Div.  850,  131  NTS  807  [aff  208 
N.  Y.  654  mem,  101  NE  1097  mem]; 
Blewett  V.  Hoyt,  118  App.  Div.  227. 
103  NTS  461:  Cerero  v.  American 
Surety  Co.,  69  Misc.  648,  111  NTS 
615. 

Or. — Learned  v.  Holbrook,  170  P 
530,  171  P  222;  Salem  v.  Anson.  40 
Or.  339,  67  P  190,  91  AmSR  485,  66 
LRA  169. 

Pa. — Ambrldge  v.  Pittsburg,  etc. 
St.    R.    Co.,    234    Pa.    167,    82   A   1105; 
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alty.**  But  it  has  alao  b«en  held  that,  although  the 
instrument  is  in  the  form  of  a  bond  with  condition, 
this  cannot  transform  into  a  penalty  that  which, 
but  for  the  form,  is  an  agreement  to  pay  a  precise 
sum  as  damages  under  certain  circumstances.'* 

[$  245]  IS.  ProTialon  for  Waivw.  A  contract 
may  be  construed  as  providing  for  liquidated  dam- 
ages and  not  for  a  penalty,  although  it  contains  a 
provision  by  which  the  party  to  whom  performance 
is  due  may  waive  the  stipulation.*^ 

[$  246]  14.  Nature  of  Principal  Oontract— a. 
Contract  for  Performance  of  Single  Act  or  Oondi- 


tion.  The  fact  that  a  contract  is  for  the  perform- 
ance of  a  single  act  or  condition  is  regarded  by  the 
courts  as  favoring  the  construction  that  a  stipulated 
siim  to  be  paid  on  nonperformance  is  to  be  regarded 
as  liquidated  damages  rather  than  as  a  penalty.'* 

[4  247]  b.  Contract  for  Perfomutnee  of  Sevoral 
Acts  or  Conditions— (1)  In  GeneraL  Wh^e  the 
agreement  contains  several  distinct  and  independent 
covenants  upon  which  there  may  be  several  breaches, 
and  one  sum  is  stated  to  be  paid  upon  breach  of 
performance,  that  sum  will  be  considered  a  penalty 
and  not  liquidated  damages.*"    If  the  parties  would 


York  V.  Tork  R.  Co.,  229  Pa.  236,  78 
A  128. 

Sa«  Board  of  Comrs.  v.  Shlelda,  1 
Mo.   A.   580  mem.  , 

[a]  nivstrsttoa^— Where  a  liquor 
dealer**  bond  was  conditioned  that  be 
would  constantly  adhere  to  the  terms 
of  his  license  and  the  provisions  of 
U  (1903)  p  81  c  96,  under  which  It 
was  granted,  the  amount  of  the  bond 
would  be  regarded  as  llouidated  dam- 
ages, and  not  as  a  penalty.  State  v. 
Corron.  73  N.  H.  434,  <2  A  1044,  8  Ann 
Cas  486. 

[b]  AppllMrtloB  of  r«l«.T-aivlnK  a 
bond  of  Indemnity  by  a  lessee  who 
covenants  to  make  improvements  in- 
dicates the  intention  that  the  lessor 
shall  be  indemnified  against  loss  by 
the  lessee's  breach  of  covenant  rath- 
er than  that  he  shall  have  liquidated 
damages  irrespective  of  actual  loss. 
Rldpath  V.  Clausln,  88  Wash.  18E,  162 
P  711. 

AaMnst  of  wcovry  la  aeittoB  om 
'bond  gmunSy  see  Bonds  {I  241-244. 

35.  Ark. — Montague  v.  Robinson, 
122  Ark.  163,  182  SW  568;  Nllson  v. 
Jonesboro,  67  Ark.  168,  20  SW  1093. 

Colo. — Uoore  v.  Kline,  26  Colo.  A. 
334,  143  P  262. 

Del. — Jester  v.  Murphy,  2  Del.  Ch. 
171. 

Ga. — Ripley  v.  Eady,  106  Oa.  422, 
32  SB  343;  Dart  v.  Southwestern 
Bldg.,  etc,  Assoc,  99  Oa.  794,  37  SB 
171;  Brunswick  v.  Atna  Indemn.  Co., 
4  Oa.  A.  722,  62  SB  475. 

III. — Qlesecke  v.  Cullerton,  280  111. 
610,  117  NE  777;  Heisen  v.  Westfall, 
S6  III.  A.  576. 

Ind. — Beck  v.  Indianapolis  Light, 
etc..  Co.,  36  Ind.  A.  600.  76  NB  312. 

Me.— BurriU  v.  Daggett,  77  Me.  546, 
1  A  677;  Smith  v.  Wedgwood,  74  Me. 
457. 

Mass. — ^Henry  v.  Davis,  123  Mass. 
345;  Cushlng  v.  Drew,  97  Mass.  446. 

Minn. — State  v.  Larson,  83  Minn. 
124.  86  NW  3,  54  LRA  487. 

Miss. — Coker  v.  Brevard,  90  Miss. 
64,   43  S  177. 

Mo. — Hamaker  v.  Bchroers,  49  Mo. 
406. 

Mont. — O'Keefe  v.  Dyer,  SO  Mont. 
477.    52   P  196. 

Nebr. — HafTke  v.  Coffin,  89  Nebr. 
184,  130  NW  1046. 

N.  H. — Davis  V.  QUlatt,  62  N.  H. 
126. 

N.  T. — ^EiSmond  v.  Van  Benschoten, 
12  Barb.  366. 

N.  C. — ^Dunavant  v.  Caldwell,  etc, 
R.  Co.,  122  N.  C.  999,  29  SB  837. 

Oh. — Abrama  v.  Kounts,  4  Oh. 
214. 

S.  C — ^Bearden  v.  Smith,  46  S.  C. 
L.  654. 

Vt. — Smith  V.  Wainwrlght,  24  Vt. 
»7. 

"The  general  disposition  of  the 
courts  in  this  country  is  to  regard 
the  sum  expressed  In  a  bond  as  a 
penalty  or  security  for  the  perform- 
ance of  the  condition,  and  not  as  liq- 
uidated damages.  In  cases  where  the 
parties  have  not  expressly  declared  It 
to  be  certainly  the  one  or  the  other; 
and,  therefore,  if  the  agreement  as- 
sumes the  form  of  a  bond,  with  con- 
dition that  it  shall  be  void  upon  the 
performance  or  non-performance  of 
an  act,  the  prima  fade  presumption 
Is,  that  the  sum  of  money  mentioned 
therein  Is  Intended  merely  as  a  se- 
curity  and   not   as   llanldated   dam- 


ages; and  this  presumption  will  stand 
until  controlled  by  very  strong  con- 
siderations." Davis  V.  Olllett,  53 
N.   H.   126,   129. 

[a]  AppUaattona  of  ml*. — (1)  The 
burden  of  proof  Is  on  the  party  al- 
leging that  the  sum  mentioned  was 
Intended  to  be  taken  as  liquidated 
damages.  O'Keefe  v.  Dyer,  20  Mont. 
477,  62  P  196.  (2)  The  testimony  of  a 
witness  to  the  effect  that  it  was  im- 
possible to  ascertain  the  value  of  a 
mining  claim  was  held  not  to  prove 
that  the  value  of  the  claim  could  not 
be  ascertained,  so  that  a  sum  In  a 
bond  conditioned  for  the  conveyance 
thereof  might  be  deemed  liquidated 
damages  and  not  a  penalty,  where  it 
did  not  appear  that  the  witness  had 
visited  and  examined  the  premises  or 
had  any  knowledge  thereof.  O'Keefe 
v.  Dyer,   20  Mont.  477,  68  P  196. 

38.  Ark. — Nllson  v.  Jonesboro,  57 
Ark.   168,  20   SW  1093.   . 

Colo. — Moore  v,  Kline,  26  Colo.  A. 
334,    143    P    262. 

Conn. — New  Britain  v.  New  Britain 
Tel.  Co.,  74  Conn.  836,  SO  A  881, 
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Ind. — Studebaker  v.  White,  31  Ind. 
211,  99  AmD  628. 

Ind.  T. — Choctaw  R.,  etc.,  Co.  v. 
McAlester,  7  Ind.  T.  620,  104  SW 
821 

ky.— Scott  V.  Mayitold,  163  Ky.  278, 
156   SW  376. 

Mass. — Hodges  v.  King,  7  Mete 
683. 

Mo. — St.  Louis,  etc.,  R.  Co.  v.  Jef- 
ferson Stone  Co.,  90  Mo.  A.  171. 

Or. — Grants  Pass  v.  Rogue  River 
Public  Service  Corp.,  171  P  400; 
Learned  v.  Holbrook,  170  P  630,  171 
P  222;  Salem  v.  Anson,  40  Or.  339, 
67  P  190,  91  AmSR  486,  66  LRA 
169. 

Pa. — Ambrldge  v.  Pittsburg,  etc., 
St.  R.  Co.,  234  Pa.  167,  82  A   1105. 

Tex. — Grayson  v.  Slarshall,  (Civ. 
A.)  145  SW  1034;  Marshall  v.  Atkins, 
(Civ.  A.)   127  SW  1148. 

[a]  ninstratlOB.— A  bond  in  the 
penal  sum  of  ope  thousand  dollars 
given  by  purchasers  of  a  street  rail- 
way franchise,  conditioned  for  com- 
pliance with  the  ordinance  granting 
the  franchise,  provides  for  liquidated 
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the  ordinance.  Scott  v.  Mayfleld.  163 
Ky.   278,   155   SW   376. 
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U.  S.,  49  Ct.  a.  327,  48  Ct.  CI.  899; 
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38.  Ark. — ^Williams  v.  Oreen,  14 
Ark.  315. 
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performance  of  the  terms  of  a  con- 
tract, there  is  a  stipulation  for  the 
payment  of  a  fixed,  unvarying  sum 
upon  the  breach  thereof  by  one  party, 
irrespective  of  the  time  of  the  breach, 
and  it  appears  that  the  amount  of 
damages  which  would  result  would  be 
controlled  mainly  by  the  time  of 
breach,  the  stipulation  is  prima  fade 
penalty). 
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Gregor, 1  Pr.  Bdw.  Isl.  372. 

"If  the  agreement  provide  that  a 
certain  sum  shall  be  paid  In  the  event 
of  performance  or  non-performance 
of  a  particular  specified  act,  in  re- 
gard to  which  damages  may  arise 
in  case  of  default,  and  there  be  no 
words  evincing  an  intention  that  the 
sum  reserved  in  case  of  a  breach 
shall  be  viewed  only  as  a  penalty, 
such  sum  may  be  recovered  as  liq- 
uidated damages."  Swift  v.  Crow,  17 
Ga.  609,  610. 

39.  Ala.— Keeble  v.  Keeble,  86  Ala. 
562,  6  8  149;  Watt  v.  Sheppard,  2 
AU.  425. 

Cal. — Peo.  V.  Central  Pac.  R.  Co., 
76  Cal.  29,  18  P  90;  Nash  v.  Her- 
moailla,  9  C^l.  684,  70  AmD  676. 

Fla.— Smith  v.  Newell,  37  Fla.  147, 
20  S  249. 

Ga. — Swift  V.   Crow,  17  Oa.   609. 

Ind. — Carpenter  v,  Lockhart,  Smith 
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Iowa. — Kelly  v.  Fejervary,  111 
Iowa  693,  88  NW  791;  Foley  v.  Mc- 
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Kan.-— St.  Louis,  etc.,  R.  Co.  v. 
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694,  97  AmD  359;  Hammer  v.  Brelden- 
bach,  81  Mo.   49. 

N.  J. — Gibbs  V.  Cooper,  86  N.  J.  L. 
226,  90  A  1116;  Summit  v.  Morris 
County  Tract.  Co..  85  N.  J.  L.  193,  88 
A  1048,  LRA1915B  386;  Monmouth 
Park  Assoc,  v.  Warren,  66  N.  J.  L. 
598,  27  A  932;  Hoagland  v.  Segur,  38 
N.  J.  L.  230;  Cheddlck  v.  Marsh,  21 
N.  J.  L.  463. 

N,  T. — Brownold  v.  Rodbell.  130 
App.  Dlv.  371,  114  NTS  846:  Staples 
V.  Parker,  41  Barb.  648;  Nlver  v- 
Roasman,  18  Barb.  50;  Beale  v.  Hayes, 
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Oh. — Berry  v.  Wisdom,  3  Oh.  St. 
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Or.— Wllhelm  v.  Eavsa,  21  Or.  194, 
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stipulate  the  damages  in  such  case,  they  should  ex- 
press the  sum  to  be  paid  upon  each  distinct  breach.*" 
This  rule  does  not,  of  course,  apply  where,  although 
the  contract  provides  for  the  pei^ormance  of  sev- 
eral acts  by  the  parties  thereto,  the  stipulation  for 
the  payment  of  a  stated  sum  is  only  in  case  of  a 
breach  of  all  the  conditions,*^  and  a  series  of  acts 
to  be  done  by  either  party  in  consummation  of  a 
particular  transaction  may  well  be  regarded  as  but 
one  entire  whole,  so  that  a  sum  reserved  upon  a 
breach  may  be  recoverable  as  liquidated  damages.*' 
Further,  although  the  contract  requires  the  perform- 
ance of  several  acts,  it  is  competent  for  the  parties 
to  provide  that  failure  to  perform  certain  of  such 
acts  shall  impose  a  liability  in  liquidated  damages, 
while  a  failure  to  perform  other  acts  shall  entail 
only  such  damages  as  are  imposed  by  the  general 
principles  of  law.**, 


Damages  disproportioiiate  to  covenants.  Where 
the  damages  provided  for  in  the  agreement  are  dis- 
proportionate to  the  several  covenants  therein  pro- 
vided, in  some  cases  being  grossly  excessive  and  in 
others  entirely  inadequate,  they  will  be  construed 
as  a  penalty  rather  than  as  liquidated  damages,**  ex- 
cept perhaps  where  all  of  the  conditions  are  to  be 
simultaneously  performed.** 

[i  248]  (2)  Conditions  Varying  in  Importance. 
The  doctrine  that  a  stipulated  sum  in  gross  to  be 
paid  on  the  breach  of  a  contract  for  the  perform- 
ance of  several  conditions  is  a  penalty  and  not  liqui- 
dated damages  is  specially  applicable  where  the  dif- 
ferent acts  to  be  performed  are  of  unequal  degrees 
of  importance.*'  In  such  case  the  circumstance 
that  the  same  amount  is  tiade  payable  on  the  non- 
performance of  a  number  of  acts  of  widely  variant 
relative  consequence  is  deemed  to  be  inconsistent 


27  F  1053,  14  L.RA  297. 

Pa.— Keck  v.  Bleber,  148  Pa.  «45, 
24  A  170,  33  AmSR  846;  Curry  v. 
Larer,  7  Pa.  470,  49  AmD  486;  Amer- 
ican Ice  Co.  v.  Luff,  28  Pa.  Co.  622; 
Trenwlth   v.   Meeser,   12  Phlla.   366. 

S.  C— Owens  v.  Hodges,  26  S.  C.  L. 
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Va. — Colonna  Dry  Dock  Co.  v.  Co- 
lonna,  108  Va.  230,  61  SB  770. 

Wis. — Lyman  v.  Babcock,  40  Wia. 
BOS. 

Eng. — Kemble  v.  Farren,  6  Bing. 
141,  19  ECL  71,  130  Reprint  1234,  3 
C.  &  P.  623.  14  BCL  749  [cit  Cheddick 
V.  Marsh,  21  N.  J.  L.  463]:  Astley  v. 
Weldon.  2  B.  &  P.  346,  126  Reprint 
1318;  Relndel  T.  Sch611,  4  C.  B.  K.  S. 
97,  93  ECL.  97.  140  Reprint  1018; 
Crlsdee  v.  Bolton,  3  C.  &  P.  240,  14 
ECL  647;  Atkyns  v.  Kinnier,  4  Ezch. 
776.   164   Reprint   1429. 

Man. — ^Brock  v.  Royal  Lumber  Co., 
17  Man.  3S1. 

40.  Watts  V.  Sheppard,  2  Ala.  436; 
Summit  V.  Morris  Country  Tract.  Co., 
85  N.  J.  L.  193,  88  A  1048.  LRA1915B 
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388  [an  16  N.  T.  275];  Esmond  v.  Van 
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Bill  v.  Powell.  50  Colo.  482,  486.  117 
P  344,  38  LRANS  847  [clt  Cyc]; 
Clement  v.  Cash,  21  N.  T.  253;  Brown- 
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damages  for  breach  of  the  covenant 
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attention  to  the  furtherance  of  the 
business,  to  comply  with  defendant's 
orders,  to  perform  his  work  as  sales- 
man and  general  assistant  faithfully 
and  to  the  best  of  his  ability,  and  not 
to  engage  in  any  other  business  dur- 
ing the  term,  a  separate  clause  pro- 
viding that,  should  plaintiff  "violate 
this  agreement,"  plaintiff  should  pay 
defendant  one  thousand  five  hundred 
dollars  as  stipulated  damages,  the 
specified   damages   were   to   be   paid 
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Mass. — Wallls  v.  Carpenter,  13  Al- 
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N.  D. — Raymond  v.  Edelbrock,  15- 
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24  A  170,  33  AmSR  846;  Shreve  t. 
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626;  Wallls  v.  Smith,  21  Ch.  D.  243; 
In  re  Newman,  4  Ch.  D.  724;  Masee 
V.  La  veil.  L.  R.  9  C.  P.  107:  Daviea 
V.  Penton,  6  B.  &  C.  216,  13  ECL  IDS. 
108  Reprint  433;  Astley  v.  Weldon.  2 
B.  &  P.  346,  126  Reprint  1318;  Char- 
rtngton  v.  Laing,  6  Bing.  242,  19  ECL 
116,  130  Reprint  1273;  Kemble  t. 
Farren,  6  Blng.  141.  19  ECL  71,  130 
Reprint  1234,  3  C.  &  P.  623.  14  ECL 
749;  Reilly  v.  Jones,  1  Bing.  302,  8 
ECL  519,  130  Reprint  122:  Boys  v. 
Ancell,  5  Bing.  N.  Cas.  390,  35  ECL 
213,  132  Reprint  1149;  Betts  v.  Burch. 
4  H.  &  N.  506,  157  Reprint  938;  Hom- 
er V.  Fllntoff,  9  M.  &  W.  678,  152  Re- 
print 287;  Dlmech  v.  Corlett,  12  Moore 
P.  C.  199,  14  Reprint  887;  Ford  Motor 
Co.,  Ltd.  v.  Armstrong,  31  T.  L.  R. 
267. 

Ont. — St.  Catharines  Impr.  Co.,  Ltd. 
V.  Rutherford.  31  Ont.  L.  674,  6  Ont 
WN  568,  26  OntWR  76,  19  DdmLR 
662;  Townsend  v.  Rumball,  19  Ont  L.. 


For  l*t«v  oaass,  asvslopinsnts  and  ohsngss  In  the  law  see  cumulative  Annotations,  same  title,  pkge  and  not*  number. 
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with  an  intent  to  liquidate  the  damages  on  any 
theory  of  compensation.*^  But  while  the  fact  that 
some  of  the  particulars  of  the  agreement  are  less 
weighty  than  others  is  an  important  consideration  in 
reaching  the  true  intent  of  the  parties,  it  is  not  an 
absolute  guide  thereto;**  and  by  some  authorities 
the  doctrine  that  the  provision  must  be  construed  as 
for  a  penalty  is  limited  to  those  cases  in  which  one 
of  the  distinct  conditions  in  the  contract  is  to  pay 
a  smaller  sum  of  money  than  that  which  is  stipu- 
lated as  damages.**  . 

[^  249]  (3)  Oertolnty  M  to  Actual  DamagM. 
An  amount  stated  may  be  deemed  to  be  liquidated 
damages,  if  not  wholly  disproportionate  to  the  prob- 
able actual  loss,  although  the  contract  provides  for 
the  performance  of  several  conditions,  if  in  each  in- 
stance the  damages  on  a  breach  would  be  uncertain 
and  difficult  of  estimate.'"  And  the  rule  applies, 
although  the  various  acts  to  be  peiiormed  appar- 

«33:  CralK  v.  Dillon,  6  Ont.  A.  116; 
Alnalle  v.  Chapman,  5  U.  C.  Q.  B. 
313.  But  see  Schrader  v  Llllis,  10 
Ont.  358  (holding  that,  where  a  con- 
tract contains  a  condition  for  the 
mrment  of  a  sum  of  money  as  li- 
quidated damages  for  the  breach  of 
stipulations  of  varied  lmi>ortance, 
none  Of  which  Is  for  payment  of  an 
ascertained  sum  of  money,  the  sum 
named  is  to  be  treated  as  liquidated 
damages,  and  not  as  a  penalty). 

Pr.  Edw.  Isl. — Lefurgy  v.  Mc- 
Gregor, 1  Pr.  Bdw.  Isl.  272. 

[a]  XUnattatloiuk — (1)  Where  a 
man  agreed  to  do  three  things  of 
different  degrees  of  Importance,  or 
pay  two  thousand  five  hundred  dol- 
lars as  stipulated  damages,  and  the 
breach  assigned  was  omitting  to  do 
one  of  the  things,  the  value  of  which 
was  readily  ascertainable,  and  was 
less  than  the  sum  specified  as  dam- 
ages, the  stipulation  was  held  to  be 
a  penalty.  Thoroughgood  v.  Walker, 
47  N.  C.  16.  (2)  Where  a  note  re- 
L  ferred  to  in  a  contract  is  to  be  paid 
on  breach  of  such  contract  by  de- 
fendant, and  the  contract  contains 
several  covenants  to  be  performed  by 
defendant,  some  of  more,  and  some 
of  less.  Importance  than  others,  and 
the  actual  amount  of  damages  which 
plaintMC  would  sustain  by  a  breach  of 
some  of  the  covenants  would  be  eas- 
ily ascertained,  the  sum  mentioned  in 


the  note  is  not  liquidated  damages, 
but  in  the  nature  of  a  penalty.  Berry 
V.  Wisdom,  3  Oh.  St.  241.  (3)  Where 
an  agreement  consisted  of  several 
particulars  ditTering  very  much  in  Im- 
portance, and  contained  a  provision 
that  either  party  who  should  violate 
the  agreement  in  any  part  should  pay 
the  sum  of  five  thousand  dollars  "as 
liquidated  damages,"  but  this  pro- 
vision was  inserted  at  the  suggestion 
of  the  draftsman,  and  it  appeared  to 
have  received  little  or  no  previous  at- 
tention by.  the  parties,  it  was  held 
that  it  was  to  be  treated  as  a  pen- 
alty. Jackson  v.  Baker,,  2  Edw. 
(N.  T.)  471.  (4)  Where  the  sellers  of 
a  picture  show  agreed  not  to  engage 
in  the  business  in  the  town  for  five 
years,  and  also  not  to  hire  out  to 
other  persons  in  the  business  for  two 
years,  stipulating  damages  at  five 
hundred  dollars,  such  stipulation  was 
for  a  "penalty."  Decker  v.  Pierce, 
191  Mich.  <4,  1B7  NW  3S4.  (6)  A 
contract  for  the  purchase  of  ma- 
chinery consisting  of  numerous  parts 
to  be  manufactured  by  the  seller, 
stipulating  that.  In  the  event  of  the 
buyer's  failure  to  receive  the  "ma- 
chinery or  any  part  thereof,"  he 
agrees  to  pay  a  specified  per  cent  of 
the  amount  of  the  contract  and  a 
specified  per  cent  as  attorney's  fees  if 
the  contract  is  placed  In  the  hands  of 
an  attorney  for  collection,  as  li- 
quidated damages,  and  not  as  a  pen- 
alty, stipulates  for  a  penalty  for  a 
breach  by  the  buyer,  and  the  seller 
may  recover  actual  damages.     Pales- 


tine Ice.,  Fuel,  etc.,  Co.  v.  Connally, 
(Tex.  Civ.  A.)   148  8W   1109. 

[b]  Aote  iMid  wot  of  naeqnal  Im- 
portene*. — Under  a  contract  to  sell  a 
chattel,  reserving  title  to  the  seller 
until  payment  of  the  price,  and  pro- 
viding that  on  breach  by  the  buyer 
the  seller  might  retain  all  payments 
as  liquidated  damages,  the  buyer's 
failure  to  pay  for  the  instrument,  or 
removiH,  or  attempt  to  remove  or  sell 
it,  were  of  equal  importance,  uphold- 
ing a  stipulation  for  liquidated  dam- 
ages. Bllers  Music  House  v.  Oriental 
Co.,  <9  Wash.  <18,  136  P  1023. 

47.  Peo.  V.  Central  Pao.  R.  Co^  78 
Cal.  29,  18  P  90;  Brunswick  v.  Mina. 
Ind«mn.  Co.,  4  Oa.  A.  722,  82  SE  475; 
Raymond  v.  Edelbrock,  IB  N.  D.  231, 
107  NW  194;  Homer  v.  Flintoff,  9  M. 
&  W.  678,  162  Reprint  287. 

48.  Wilson  V.  Oodkin,  186  Mich. 
106.  98  NW  986;  May  v.  Crawford, 
142  M6.  390,  44  SW-  260;  Werner  v. 
Finley,  144  Mo.  A.  554,  129  BW  73. 

49.  Berghuls  v.  Schultz,  119  Minn. 
87,  137  NW  201;  Clement  v.  Cash,  21 
N.  T.  263;  Cotheal  v.  Talmage,  9  N.  T. 
651.  61  AmD  716,  Beld.  238: 

50.  Ind. — Studabaker  v.  White,  31 
Ind.  211,  9»  AmD  628;  Duffy  v. 
Bhockey,  11  Ind.  70,  71  AmD  848; 
Chicago,  eta.  R.  Co.  v.  McEwen,  36 
Ind.  A.  261,  71  NB  986. 

Me. — Dwlnel  v.  Brown,  64  Me.  468. 

N.  Y. — Cotheal  v.  Talmage,  9  N.  T. 
651,  61  AmD  716,  Sold.  238;  Bagley 
V.  Peddle,  7  N.  Y.  Super.  192  [rev  on 
other  grounds  16  N.  Y.  469,  69  AmD 
713]. 

Pa. — ^Emery  v.  Boyle,  200  Pa.  249, 
49  A  779;  Oottschall  v.  Kapp,  47  Pa. 
Super.   102. 

Eng.— Wallls  V.  Smith,  21  Ch.  D. 
243;  Reynolds  v.  Bridge,  6  E.  ft  B. 
528,  88  ECL  628,  119  Reprint  961; 
Atkyns  V.  Klnnier,  4  Exch.  776,  154 
Reprint  1429;  Galsworthy  v.  Strutt, 
1  Ezch.  659,  164  Reprint  280. 

Ont. — Townsend  v.  Toronto,  etc..  R. 
Co.,  28  Ont.  195. 

[a]  XUnatcatioii. — ^Where  a  defend- 
ant bound  himself  faithfully  to  "do 
and  perform  each  and  every  condition 
and  stipulation  expressed  in"  a  cer- 
tain license  and  agreement  for  car- 
rying on  a  lumbering  operation  upon 
plaintiff's  land,  stipulating  for  dam- 
ages "in  the  full  and  liquidated  sum 
of  one  thousand  dollars  .  .  .  over  and 
above  the  actual  damage"  which 
plaintiff  might  sustain  by  reason  of 
such  nonperformance.  It  was  held 
In  an  action  to  recover  the  one  thou- 
sand dollars  that  the  sum  named  was 
liquidated  damages  and  not  a  pen- 
alty.    Dwlnel  V.  Brown,  64  Me.  468. 

51.  Ind. — Hamilton  V.  Overton,  6 
Blackf.  206,  38  AmD  136. 

N.  Y. — Cotheal  v.  Talmage,  9  N.  Y. 
651,  61  AmD  716,  Beld.  238. 

Pa. — Emery  v.  Boyle,  200  Pa.  249, 
49  A  779;  Oottschall  v.  Kapp,  47  Pa. 
Super.  102. 

Eng.— Wants  V.  Smith,  21  Ch.  D. 
243. 


ently  differ  in  their  value  to  the  obligee  and  in  the 
consequent  actual  damages  for  nonperformance.*^ 
But  where  each  of  the  several  acts  required  by  a 
contract  is  of  a  nature  which  admits  of  the  ready 
ascertainment  of  the  actual  damages  on  default,  a 
sum  named  in  gross' will  be  construed  as  a  penalty 
and  not  as  liquidated  damages." 

Damages  uncertain  in  some  particnlans  only.  The 
general  nde  is  that,  where  a  contract -stipulates  for 
the  performance  of  several  acts,  and  the  actual  dam- 
ages on  a  breach  of  some  of  such  acts  would  be  diffi- 
cult of  ascertainment,  but  readily  computed  on 
breaches  of  others,  a  sum  stated  therein  to  be  paid 
on  a  breach  will  be  held  to  be  a  penalty  and  not 
liquidated  damages.**  The  sum  named  cannot  be 
regarded  as  a  penalty  as  to  part  of  the  provisions  of 
the  contract  and  as  liquidated  damages  as  to  the 
other  part ;  if  it  is  not  liquidated  damages  as  to  one 
of  the  covenants,  it  cannot  be  so  as  to  the  others.'* 
Schrader    v.    Lillis,    10    Ont. 


-Watts     V.     Sheppard,     2 


R.     Co. 


Ont.- 
368. 

sa.     Ala.- 
Ala.  426. 

Kan. — St.     Louis,     etc.. 
Shoemaker,    27   Kan.    677. 

Md. — Gelger  v.  Western  Maryland 
R.  Co.,  41  Md.  4. 

Minn. — Johnson  v.  Dittes,  137  Minn. 
175,  162  NW  1078;  Carter  v.  Strom, 
41  Minn.  622,  43  NW  394. 

Wis. — Pierce  v.  Jung,  10  Wis.  80. 

53.  U.  S. — Charleston  Fruit  Co.  v. 
Bond,  26  Fed.  18. 

Ala. — Keeble  v.  Keeble,  85  Ala. 
662,  6  S  149;  McPherson  v.  Robertson, 
82  Ala.   459,  2  S  333. 

Fla. — Smith  v.  Newell,  37  Fla.  147, 
20  S  249. 

111.— Trower  v.  Elder,  77  111.  452. 

Ind. — Carpenter  v.  Lockhart,  1  Ind. 
434;  Merica  v.  Burget,  86  Ind.  A.  463, 
75  NE  1083. 

Iowa. — Bolster  v.  Post,  67  Iowa  698, 
11  NW  637.  / 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Shoemaker,  27  Kan.  677. 

Mass. — HIgginson  v.  Weld,  14  Gray 
166;  Chase  v.  Allen,  13  Gray  42. 

Minn. — Carter  v.  Strom,  41  Minn. 
622,  43  NW  394;  Mason  v.  Callender, 
2  Minn.  360,  72  AmD  102. 

Mo. — Morse  v.  Ratbburn,  42  Mo. 
594,  97  AmD  369;  Long  v.  Towl,  42 
Mo.  646,  97  ArAD  365;  Hammer  v. 
Bretdenbach,  31  Mo.  49;  Basye  v.  Am- 
brose, 28  Mo.  89. 

Nev. — Morris  v.  McCoy,  7  Nev.  399. 

N.  J.— Lansing  v.  Dodd.  46  N.  J. 
L.  626;  Whitfield  v.  Levy,  36  N.  J.  L. 
149. 

N.  Y. — Clement  v.  Cash,  21  N.  Y. 
263;  Niver  v.  Rossraan,  18  Barb.  50; 
Bagley  v.  Peddle,  7  N.  Y.  Super.  192 
[rev  on  other  grounds  16  N.  Y.  469, 
69  AmD  713];  Pastor  v.  Solomon,  26 
Misc.  125,  55  NYS  956  [aff  26  Misc. 
322,  64  NYS  675]. 

Wis. — Pierce  v.   Jung,   10  Wis.   30. 

f^ng. — Magee  v.  Lavell,  L.  R.  9  C. 
P.  107;  Astley  v.  Weldon.  2  B.  &  P. 
346,  126  Reprint  1318;  Kemble  v. 
Farren.  6  Btng.  141,  19  ECL  71,  130 
Reprint  1234,  3  C.  &  P.  623,  14  ECL 
749;  BettS  V.  Burch,  4  H.  &  N.  606,  167 
Reprint  938;  Horner  v.  Flintoff,  9 
M.  &  W.  878,  152  Reprint  287. 

Ont. — Brussels  v.  Ronald,  11  Ont.  A. 
605. 

64.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Dockery,  196  Fed.  221,  224,  116  CCA 
17S;  Charleston  Fruit  Co.  v.  Bond.  26 
Fed.  18. 

Minn. — Mason  v.  Callender,  2  Minn. 
360,  72  AmD  102. 

N.  J.— Lansing  v.  Dodd,  46  N.  3. 
L.   626. 

N.  Y. — Clement  v.  Cash,  21  N.  Y. 
263;  Pastor  v.  Solomon,  26  Misc.  126, 
66  NYS  966  [aff  26  Misc.  322,  64  NYS 
576]. 

Ont. — Brussels  v.  Ronald,  11  Ont. 
A.  605. 

"Where  there  are  several  under* 
takings  or  agreements  in  a  contract, 
the  damages  for  the  nonperformance 
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This  principle  has  been  held  to  be  particularly  ap- 
plicable where  the  payment  of  a  sum  of  money  is 
the  subject  of  one  or  more  of  the  conditions  of  the 
contract.'"  It  has  been  said,  however,  that  if  the 
stipulated  sum  was  limited  to  such  of  the  conditions 
as  were  of  an  uncertain  nature,,  it  might  be  held  to 
be  liquidated  damages  as  to  those  conditions." 

[i  250]  c.  Contract  Admittisc  of  Part  or  Sub- 
Btaatial  Perfonoance.  As  a  general  rule,  wherever 
the  contract  is  in  its  nature  susceptible  of  part 
performance  or  of  a  mere  technical  or  trifling 
breach,  a  sum  named  therein  should  be  construed  as 
a  penalty,  and  not  as  liquidated  damages."'  But  if 
the  contract  admits  of  the  construction  that  in  the 
case  of  a  partial  breach  a  readily  ascertainable 
proportion  of  the  liquidated  sum  is  to  be  paid,  then 
the  fact  that  the  contract  is  susceptible  of  part  per- 
formance does  not  indicate  that  the  amoupt  is  to  be 

of' some  of  which  are  readily  ascer- 
tainable, and  for  others  not,  and  one 
aum  Is  named  as  damages  for  a 
breach  of  any  of  them,  such  sura  will 
be  regarded  as  a  penalty  only,  and 
not  as  liquidated  damages  for  the 
breach  of  any  single  stipulation." 
Chicago,  etc.,  H.  Co.  v.  Dockery, 
supra. 

Mw  Clement  v.  Cash,  21  N.  T.  268; 
Astley  V.  Weldon,  2  B.  &  P.  346,  126 
Reprint  1318;  Kemble  v.  Farren,  6 
Blng.  141,  19  ECL,  71,  130  Reprint 
1234,  3  C.  &  P.  623,   14  ECL.  749. 

[a]  ZUnstratlon. — When  one  of  the 
distinct  covenants  is  to  pay  a  smaller 
sum  of  money  than  the  stipulation  in 
the  contract  calls  for,  and  there  are 
distinct  covenants  to  do  or  perform 
other  distinct  acts,  the  damages  re- 
sulting from  a  breach  of  which  are 
uncertain  In  amount,  if  the  larger 
sum  named  as  liquidated  damages  is 
expressed  to  cover  any  and  all  the 
breaches,  being  a  penalty  in  regard 
to  one  of  the  stipulations  to  be  per- 
formed, it  is  to  be  treated  as  a 
penalty  as  to  all.  Clement  v.  Cash, 
21  N.  T.  2B3. 

66.     Cotheal    v.   Talmage,    9   N.   T. 

661,  61  AmD  716,  Seld.  238;  Kemble  v. 
Farren,  6  Bing.  141,  19  ECL,  71,  130 
Reprint  1234,  8  C.  &  P.  623.  14  ECL. 
749. 

S7.  Ala. — Mansur,  etc.,  Impl.  Co.  v. 
Tissier  Arms,  etc.,  Co..  186  Ala.  697, 
83   S   818;   Keeble  v.   Keeble,   85  Ala. 

662,  S  S  149. 
Ark. — Montague    v.    Robinson,    122 

Ark.  168,  182  SW  668;  aiasscock  v. 
Rosencrant,  65  Ark.  876,  18  SW 
879. 

Cal. — Nasb  v.  Hermoatlla,  9  CaL 
684,  70  AmD  676. 

Fla.— Greenblatt  v.  McCall,  67  Fla. 
166,  64  S  748;  Smith  y.  Newell,  37 
Fla.  147,  20  S  249. 

Ind. — Zenor  v.  Pryor,  67  Ind.  A. 
222,  106  NE  746. 

Iowa. — Foley  v.  McKeegan,  4  Iowa 
1,  66  AmD  107. 

Kan. — ^Evans  v.  Moseley,  84  Kan. 
822,  114  P  374,  60  LRANS  889;  Heat- 
wole  V.  Oorrell,  86  Kan.  692,  12  P  135; 
St.  Louis,  etc.,  R.  Co.  v.  Shoemaker, 
27  Kan.  677. 

Mass. — ^Brown  v.  Bellows,  4  Pick. 
179. 

Minn. — Schommer  v.  Flour  City  Or. 
namental  Iron  Works,  129  Minn.  244, 
162  NW  635;  Walsh  v.  Curtis,  78 
Minn.  264,  76  NW  52. 

Mo. — ^Moore  v.  Platte  County,  8  Mo. 
467. 

N.  T. — Col  well  V.  Lawrence,  38 
N.  T.  71.  6  Transcr.  A.  307,  36  HowPr 
806  [aft  88  Barb.  648];  Staples  v. 
Parker,  41  Barb.  648. 

Okl. — El  Reno  v.  Cullinane,  4  Okl. 
467,  46  P  510. 

Pa. — Shreve  v.  Brereton,  61  Pa. 
176;  Davison  v.  Smith,  18  Pa.  Dlst. 
709,    36   Pa.   Co.   846. 

Wash. — Sledge  v.  Arcadia  Orchard 
Co.,    77   Wash.    477,   484,    137   P   1061; 


regarded  as  a  penalty." 

[$  251]  d.  Altemative  Agreementa.  Where  the 
contract  is  in  form  an  alternative  agreement  to  do 
some  particular  thing  or  pay  a  sum  of  money,  the 
time  for  election  once  past,  the  promisor  will,  as  a 
general  rule,  be  compelled  to  pay  the  money;"  but 
whether  the  sum  named  therein  is  a  penalty  or 
liquidated  damages  is  still  a  question  of  construction 
to  be  determined  in  the  light  of  evidence  of  the 
subject  matter  of  the  agreement,  the  situation  of 
the  parties,  and  the  circumstances  under  which  the 
contract  was  entered  into.*" 

[i  252]  16.  Particular  OltSMS  of  Contracts" 
— ^a^  Payment  of  Monay.**  Although  there  is  some 
authority  to  the  contrary,"  the  ordinary  rules  as  to 
liquidated  damages  may  be  said  to  be  inapplicable  to 
contracts  for  the'  payment  of  money  only."  In  such 
cases  the  courts  construe  the  damages  as  a  penalty," 


Bilers  Music  House  v.  Oriental  "Co.,  69 
Wash.  618,  125  P  1023;  Bell  v.  gcran- 
ton  Coal  Mines  Co.,  69  Wash.  659,  110 
P  628;  Myers  v.  Ralston,  57  Wash. 
47.  50,  106  P  474  [clt  Cyol.  > 

W.  Va. — Wilkes  v.  Blerne,  68  W. 
Va.  82.  85,  69  SE  366,  31  LRANS  937 
[quot  Cyc]. 

Wis. — Lyman  v.  Babcock,  40  Wis. 
603. 

Eng. — Rayner  v.  Rederiaktlebolaget 
Condor,  [1896]  2  Q.  B.  289;  Charrlng- 
ton  v.  Laing,  6  Blng.  242,  19  ECL 
116,  130  Reprint  1273;  Reindel  v. 
Schell.  4  C.  B.  N.  S.  97,  93  ECL  97, 
140  Reprint  1018;  Edwards  v.  Wil- 
liams, 6  Taunt.  247,  1  ECL  134,  128 
Reprint  684. 

Ont. — Brown  v.  Taggart,  10  U.  C. 
Q.  B.  183;  McLean  v.  Tlnsley,  T  U. 
C.  Q.  B.  40;  Alnslle  v.  Chapman,  6  U. 
C.  Q.  B.  313. 

"Whether  an  agreement  provides 
for  the  performance  or  non-perform- 
ance 6f  one  single  act,  or  of  sev- 
eral distinct  and  separate  acts,  if  the 
stipulation  to  pay  a  certain .  sum  of 
money  upon  a  default  is  so  framed, 
is  of  such  a  nature  and  etTect  that  it 
necessarily  renders  the  defaulting 
party  liable  In  the  same  amount  at 
all  events,  both  when  his  failure  to 
perform  is  complete  and  when  it  is 
only  partial,  the  sum  must  be  re- 
garded as  a  penalty,  and  not  as  li- 
quidated damages.''^  Sledge  v.  Ar- 
cadia Orchard  Co.,  supra  [quot  1 
Pomeroy's  Equity  Juris.  (8d  ed)  I 
444]. 

[a]  niiutnitloBs. — (1)  Where  a 
contract  prescribed  payment  of  one 
and  the  same  round  sum,  for  a  de- 
fault of  the  promisor  to  obtain  for 
the  promisee  title  to  any  of  certain 
lands,  or  to  obtain  a  privilege  of  se- 
lection between  certain  lands,  and 
made  no  difference  between  a  total 
and  a  partial  default.  It  was  held 
that  the  sum  must  be  considered  a 
penalty,  not  liquidated  damages.  Ly- 
man V.  Babcock,  4e  Wis.  603.  (2)  In 
a  contract  to  support  one  for  the  re- 
mainder of  his  life,  fixing  a  sum  to 
be  paid  in  case  of  breach  and  de- 
nominating it  a  "penal  sum,"  the 
amount  cannot  be  construed  to  be  11- 
qi^idated  damages,  when  there  is  noth- 
ing in  the  nature  of  the  case  and  the 
tenor  of  the  agreement  indicating 
that  the  parties  fairly  estimated  and 
adjusted  the  damages  when  making 
the  contract.  Wilkes  v.  Blerne,  68 
W.  Va.  82,  69  SE  366.  31  LRANS  937. 

[b]  If  a  contraot  provides  stipn- 
latsd  damacss  for  a  parttcnlar  breach, 
as  for  delay,  plaintiff  is  not  limited 
to  such  amount  en  abandonment  of 
the  contract.  Rainier  v.  Masters,  79 
Or.   534.  164  P  426.  155  P  1197. 

68.  Williams  V.  Green,  14  Ark. 
315-  Johnson  v.  Cook,  24  Wash.  474, 
64   i»  729. 

69.  Ala. — ^Keeble  v.  Keeble,  86  Ala. 
562.  6  S  149. 

Colo.— Bllz  V.  Powell,  60  Colo.  482, 


486,  117  P  844,  88  LRANS  847  Iclt 
CycJ. 

M!e. — Jones  v.  Binford,   74  Me.   439. 

Md. — Pennsylvania  R.  Co.  v.  Reich- 
ert,  58  Md.  261. 

N.  T. — Pearson  v.  Williams,  24 
Wend.  244  [aff  26  Wend.  630];  Slos- 
son  v.  Beadle,  7  Johns.  72. 

S.  C.— Allen  v.  Brasier,  18  S.  C  L. 
293 

Utah.— Haskins  y.  Dern,  19  Utah  89, 
66  P  953. 

Eng. — Deverlll  y.  Bumell,  L.  R.  8 
C.  P.   475. 

Que. — La  Presse  Pub.  Co.  v.  W.  H. 
Scroggle,  Ltd.,  26  Que.  K.  B.  163; 
Halcro  v.  Oray,  60  Que.  Super.  350. 

See  Glaser  v.  Scbraeder,  192  111.  A. 
478. 

BlCht  to  •!•€*  gtauanXtj  see  Con- 
tracts (  691. 

eo.  Ehrlch  V.  Durkee,  18  Colo.  A. 
502,  72  P  814;  Condon  v.  Kemper,  47 
Kan.  126,  27  P  829,  13  LRA  671; 
Hodges  v.  King,  7  Mete.  (Mass.)  683; 
Spencer  v.  Tilden,  5  Cow.  (N.  Y.) 
144.  See  Dillon  v.  Ringleman,  (Okl.) 
155  P  663  (holding  that  the  parties 
to  a  contract  securing  performance 
by  a  penalty  may  stipulate  that  the 
obligor  shall  have  the  option  either 
to  do  the  thing  or  pay  the  penalty, 
but  such  construction  is  not  to  be 
given,  unless  it  clearly  appears  from 
the  face  of  the  contract  that  such 
was  the  intent). 

Bl.  CtoaatniotlOB  of  bniUlBf  aad 
oonstmotion  oostracfes  see  Building 
and  Construction  Contracts  ii  48, 
49. 

ea.  SamafMt  for  bxaaoh .  of  an- 
null9'  oontTAOt  see  Annuities  |  41. 

Ptoylaioa  la  aots  for  yarmast  of 
attoraoy's  fssa  see  Bills  and  Notes 
i   1486.  . 

63.  Sutton  V.  Howard,  83  Oa.  636; 
Hardee  v.  Howard,  83  Ga.  638,  88 
AmD  176. 

64.  111. — Parker-Washington  Co.  v. 
Chicago,  267  111.  136,  107  NE  872.  Ann 
Casl916E  337  [aff  185  111.  A.  2371. 

Minn. — ^Mason  v.  Callender,  2  Minn. 
360.  72  AmD  102. 

N.  H.— Mead  v.  Wheeler,  13  N.  B. 
361. 

N.  T. — Oray  v.  Crosby,  18  Johns. 
219. 

Wis. — ^Fitspatrlck  v.  Cottlngham.  14 
Wis.  219. 

66.  TJ.  S. — United  Shoe  Mach.  Co. 
V.  Abbott,  158  Fed.  762,  86  CCA 
118. 

111. — Parker-Washington  Co.  v. 
Chicago,  267  III.  136,  107  NE  872  [aff 
185  111.  A.  237];  Morris  v.  Tillson,  81 
111.  607. 

Iowa. — ^Kuhn  v.  Myers,  87  Iowa 
351. 

N.  T.— Ward  v.  Jewett,  27  N.  T. 
Super.  714t  Spear  v.  Smith,  1  Den. 
464. 

R.  I. — Sessions  v.  Richmond,  1  R.  I. 
298 

Va. — Potomac  Power  Co.  v.  Bur- 
chell,  109  Va.  676,  64  SB  982. 


For  later  oaaoa,  dorelopmoiita  and  ohaiifaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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irrespective  of  the  intent  of  the  parties  or  the  lan- 
guage by  which  it  is  expressed.*"  The  principle  is 
that  damages  for  the  breach  of  contracts  for  the 
payment  of  money  are  fixed  and  liquidated  by  law, 
and  neither  require  nor  are  susceptible  of  liquida- 
tion by  the  parties,  interest  being  the  legal  measure 
of  damages  in  all  such  eases.'^  And  the  rule  is  the 
same,  although  a  creditor  may  suffer  thQ  most  seri- 
oQs  injury  from  the  want  of  punctual  pajrment  of 
his  debt,  and  although  the  payment  of  the  principal 
and  interest  may  in  fact  afford  a  wholly  inadequate 
compensation  for  his  disappointment.**  Hence, 
There  the  parties  to  a  contract  stipulate  for  the 
payment  of  a  larger  sum  of  money  as  damages  for 
the  default  or  nonpaymentvof  a  smaller  sum  at  a 
giren  time,  no  matter  what  may  be  the  language  of 
the  parties,  the  larger  sum  agreed  upon  will  be 
deemed  a  penalty,  and  not  liquidated  damages.*' 
And  it  is  immaterial  to  the  application  of  the  rule 

Wash. — Madler  v.  SilTerstone,  55 
Wash.  169,  104  P  1«6,  84  L.RANS  1. 

Wis. — Fltspatrick  v.  Cottlngham, 
14  Wis.  219. 

Kng. — Kembl«   v.   Farren,    6   Blnf. 


141,  19  ECL.  71,  180  Reprint  1284.  3  C. 
A  P.  e23,  14  ECL,  749. 

86.  Dwlnel  v.  Brown,  64  He.  468; 
Mason  T.  Callender,  2  Minn.  360,  369, 
72  AmD  102;  Ijampman  v.  Cochran, 
16  N.  T.  276;  Bagley  v.  Peddle,  7 
N.  T.  Super.  192  [rev  on  other 
grounds  16  N.  T.  469,  69  AmD  713]. 

"Where  the  stipulation  is  to  pay  a 
greater  sum,  on  default  of  paying  a 
lesser  one,  no  form  of  words  will 
change  it  from  a  penalty  to  liquidated 
damages."  Mason  v.  Callender, 
supra. 

67.  n.  S. — Lioudon  V.  Shelby  Coun- 
ty Taxing  Dlst.,  104  U.  S.  771,  26  I.. 
td.  923. 

Iowa.— Kuhn  v.  Myers,  87  Iowa 
351. 

Minn. — Mason  v.  Callender,  I  Minn. 
ISO,  72  AmD  102. 

N.  H.— MorrUl  v.  Weeks,  70  N.  H. 
178.  46  A  82. 

N.  Y. — Esmond  v.  Van  Benschoten, 
12  Barb.  366;  Union  Estates  Co.  v. 
Ablon  Constr.  Co.,  84  Misc.  59»,  147 
NTS  783;  Gray  v.  Crosby,  18  Johns. 
219. 

N.  D. — ^Hocksprung  v.  Toung,  27 
N.  D.  322,  146  NW  547. 

R.  I. — Sessions  v.  Richmond,  1  R.  I. 
!98. 

Eng.— Orr  v.  Churchill,  1  H.  BL  227, 
126  Reprint  131. 

(a]  Applloatloa  of  mlOk— An 
agreement  to  forfeit  or  lose  money 
or  property  much  in  excess  of  inter- 
est during  the  delay  on  account  of 
a  failure  to  repay  a  loan  on  a  stipu- 
lated day  is  a  contract  for  a  penalty 
for  failure  to  pay  money,  and  is  void. 
Manhattan  L.  Ins.  Co.  v.  Wright,  126 
Fed.  82.  61  CCA  138. 

e&  Mead  v.  Wheeler,  13  N.  H. 
351. 

6».  U.  S. — ^ttoudon  V.  Shelby  Coun- 
ty Taxing  Dlst.,  104  U.  '8.  771,  26  L. 
«d.  923;  Manhattan  Li.  Ins.  Co.  v. 
Wright,  126  Fed.  82,  61  CCA  138. 

Ala. — Keeble  v.  Keeble,  86  Ala.  662, 
5  S  149;  Watts  v.  Sheppard,  2  Ala, 
426. 

Ark. — ^Blackwood  v.  Ltebke,  87  Ark. 
645,  113  SW  210;  Haldemann  v.  Jen- 
nings, 14  Ark.  329;  Williams  v.  Qreen, 
14  Ark.   315. 

Colo.— Bill  v.  Powell,  60  Colo.  482, 
486,  117  P  344,  88  LRANS  847  (cit 
Cyc]. 

Del.— Stewart  v.  Qrler,  12  Del.  878, 
82  A  328. 

Fla.— Smith  V.  Newell,  87  Fla.  147, 
20  S  249. 

111. — Goodyear  Shoe  Mach.  Co.  v. 
Sell,  157  111.  186,  41  NB  626;  Tieman 
V.  Hinman,  16  111.  400;  Kimball  v. 
Doggett,  62  111.  A  628;  Bryton  v. 
Marston.  33  111.  A.  311. 

Iowa. — ^Kelly  v.  Fejervary,  111  Iowa 
693.  83  NW  791;  Kuhn  v.  Myers,  37 
Iowa  361;   Oower  ▼.   Carter,   3   Iowa 


244,  66  AmD  71. 

Kan.— Kurts  ▼.  Bponable,  6  Kan. 
396. 

La. — Compton  v.  Compton,  5  Xm~ 
Ann.  616. 

Me. — Dwinel  v.  Brown,  54  Me.   468. 

Md. — Geiger  v.  Western  Maryland 
R.  Co.;  41  Md.  4;  Hough  v.  Kugler,  86 
Md.  186. 

Mass. — Flak  v.  Gray,  11  Allen  132. 

Mich. — Jaquith  v.  Hudson,  6  Mich. 
123. 

Minn. — ^Mason  v.  Callender,  2  Minn. 
350.  72  AmD  102. 

Miss. — Bright  v.  Rowland,  4  Miss. 
398;  Hughes  v.  Fisher,  1  Miss.  516. 

Nev. — Morris  v.  McCoy,  7  Nev.  399. 

N.  H.— Mead  v.  Wheeler,  IS  N.  H. 
351. 

N.   T. — Clement   v.    Cash,   21   N.   T. 


whether  the  payment  is  to  be  made  to  plaintiff  or  to 
some  other  person,  where  the  contract  is  for  plain- 
tiff's benefit  and  is  entered  into  with  him.'°  Further, 
where  liquidated  dandages  are  claimed  for  the  non- 
payment of  a  sum  of  money  and  such  damages  ex- 
ceed the  lawful  rate  of  interest,  they  are  necessarily 
in  violation  of  the  law  of  usury  and  will  not  be  al- 
lowed.^* The  stipulation  of  the  parties  as  to  the 
rate  of  interest  after  maturity  may  be  accepted  as 
the  measure  of  damages,  provided  they  adhere  to 
what  may  be  reasonably  sufficient  to  compensate  the 
loss  arising  from  the  breach  of  contract.^'  If,  how- 
ever, the  rate  of  interest  specified  in  the  contract 
greatly  exceeds  the  real  value  of  the  money,  it  is  to 
be  regarded  as  a  penalty  for  the  nonpayment  of  the 
principal  sum,  rather  than  a  just  recompense  for  de- 
taining it." 

Discluurge  of  larger  snin  by  payment  of  smaller. 
A  provision  in  a  contract  that  a  larger  sum,  in  fact 


253;  Lampman  v.  Cochran,  16  N.  T. 
275;  Cotheal  v.  Talmage,  t  N.  T.  661, 
61  AmD  716,  Seld.  238;  Nlver  v.  Ross- 
man;  18  Barb.  60;  Esmond  v.  Van 
Benschoten,  12  Barb.  366;  Ward  v. 
Jewett,  27  N.  Y.  Super.  714;  Beale  v. 
Hayes,  7  N.  T.  Super.  640;  Spear  v. 
Smith,  1  Den.  464;  Gray  v.  Crosby,  18 
Johns.  219. 

Oh. — Waggoner  v.  Cox,  40  Oh.  St. 
539;  Cairnes  v.  Knight,  17  Oh.  St. 
68;  liongwortb  v.  Askren,  15  Oil.  St. 
370;  Berry  v.  WisdOm,  8  Oh.  St.  241; 
Brockway  v.   Clark,   6  Oh.  46. 

Pa. — Per  Paxton,  C.  J.,  in  Moore  v. 
Colt,  127  Fa.  289,  18  A  8,  14  AmSR 
845;  Schofleld  v.  Preston,  16  Phlla. 
100. 

R.  L — Sessions  v.  Richmond,  1  R.  I. 
298. 

.  Tex. — Carruthers  v.  Oay,   (Civ.  A.) 
91   SW  593. 

Wash. — Stoner  v.  Shults,  69  Wash. 
687,  125  P  1026;  Everett  Land  Co.  v. 
Maney,  16  Wash.  562,  48  P  243. 

Wis. — ^Fltspatrick  v.  Cottlngham. 
14  Wis.  219. 

Eng. — Protector  Endowment  Loan, 
etc.,  Co.  V.  Grice,  6  Q.  B.  D.  692: 
Astley  V.  Weldon,  2  B.  &  P.  346,  126 
Reprint  1318. 

Ont. — Empire  Loan,  etc.,  Co.  v.  Hc- 
Rae,  6  Ont.  L.  710.  2  OntWR  406,  826; 
Brown  v.  Taggavt,  10  U.  C.  Q.  B, 
183. 

[a]  ninatratlon. — A  clause  of  a 
contract  providing  that  if  either 
party  shall  violate  any  of  the  condi- 
tions thereof,  such  party  shall  be- 
come Indebted  to  the  other  in  the  sum 
of  five  hundred  dollars,  and  "if  such 
Indebtedness  shall  accrue,  and  not  be 
paid  without  suit,  then  suit  may  be 
instituted  for  double  the  amount 
thereof'  is.  In  Its  provision  for  dou- 
ble damages,  a  stipulation  for  a  pen- 
alty, and  in  the  absence  of  proof  of 
special  damages,  recoverable  on  the 
penalty,  liquidated  damages  In  'the 
sum  of  Ave  hundred  dollars  are  the 
limit  of  recovery  for  a  breach  of  the 
contract.  Carruthers  v.  Gay,  (Tex. 
Civ.  A.)  91  SW  593. 

[b]  Applloation  of  nds^— The  rule 
applies  where  one  person  contracts  to 

I  pay  a  stipulated  sum  if  the  promis- 


sory note  of  another  is  not  punctually 
paid  at  maturity.  Hughes  v.  Fisher, 
1  Miss.  616. 

[c]  AxMtvattan  of  claim.  —  A 
claimed  a  balance  to  be  due  him  from 
B  and  they  referred  their  dispute  to 
referees  with  an  agreement  to  abide 
by  the  result,  and  that  if  either  party 
refused  to  fulfill  the  agreement  he 
should  pay  the  other  five  hundred  dol- 
lars as  "liquidated  damages."  The 
referees  reported  that  A  should  pay 
B  three  hundred  and  ten  dollars.  It 
was  held  that  on  the  refusal  of  A  to 
pay  the  amount  awarded  against  him 
B  might  maintain  suit  for  its  recov- 
ery, but  not  for  the  "liquidated  dam- 
ages" specified  In  the  agreement. 
Gray  v.  Crosby,  18  Johns.  (N.  T.) 
219 

[d]  Osamal  nsnge  of  partlsidav 
trad*.— An  agreement  to  pay  a  pen- 
alty in  accordance  with  the  general 
usage  and  practice  of  a  particular 
trade,  has  been  held  enforceable,  al- 
though in  excess  of  the  legal  inter- 
est. Floyer  v.  Edwards,  Cowp.  112, 
98  Reprint  996.  See  Mead  v.  Wheeler. 
13  N.  H.  351  (apparently  recognizing 
this  as  an  excoption  to  the  general 
rule).  But  see  Ex  p.  Aynsworth,  4 
Ves.  Jr.  678,  81  Reprint  350  (where  it 
was  said  that  the  trade  of  a  gold 
refiner,  on  which  Floyer  v.  Edwards, 
supra,  arose,  had  been  turned  Into  a 
cover  for  usury,  and  that  the  custom 
of  a  trade  could  not  make  a  debt 
more  than  the  money  really  due,  with 
interest  as  allowed  by  statute). 

n.     Kuhn  V.  Myers,  37  Iowa  851. 

71.  U.  S. — United  Shoe  Mach.  Co. 
V.  Abbott,  168  Fed.  762,  86  CCA  118. 

Oa.— Clark    v.    Kay,    26   Ga.   408. 

Ind. — Brown  v.  Maulsby,  17  Ind. 
10. 

Kan. — Foote  v.  Spsague,  13  Kan. 
156;  Kurtz  v.  Sponable,  6  Kan.  395. 

La. — Griffln  v.  His  Creditors,  6  Rob. 
216. 

N.  Y.— Bagley  v.  Peddle,  16  N.  T. 
469,  69  AmD  713  [rev  7  N.  T.  Super. 
192];  Gray  v.  Crosby,   18  Johns.  219. 

Oh. — Berry  v.  Wisdom,  3  Oh.  St. 
241. 

R.  I. — Sessions  v.  Richmond,  1  R.  I. 
298 

Eng.— Orr  v.  Churchill,  1  H.  BL  227, 
128  Reprint  131. 

"Such  cases,  however,  generally, 
but  not  always,  are  placed  upon  the 
ground  of  an  unlawful  attempt  to  re- 
cover usurious  interest."  Berry  v. 
Wisdom.  3  Oh.  St.  241.  244. 

[a]  AppUoattoa  of  rala.— Where  a 
note  stipulates  for  payment  of  a 
certain  per  cent  as  liquidated  dam- 
ages for  nonpayment,  if  It  is  not 
paid  promptly  at  maturity,  the  In- 
creased Interest  is  merely  liquidated 
damages  from  which  relief  can  be 
had  at  any  time  by  payment,  and 
involves  no  special  hardship  calling 
for  the  interference  of  a  court  of 
equity.     Bane  v.  Gridley,  67  111.  388. 

73.     Browne  v.   Steck,  2  Colo.   70. 

73.     Browne  v.  Steck,  2  Colo.  70. 
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due,  may  be  dischai^ed  on  the  payment  of  a  lesser 
at  a  stipulated  time  or  in  a  particular  manner  is 
not,  as  to  the  former,  penal  in  character,  but  the 
larger  sum  may  be  recovered  if  the  debtor  fails  to 
avail  himself  of  the  conditions  prescribed.^*  But 
where  the  lesser  sum  is  in  fact  the  debt,  the  lai^er 
is  a  penalty,  and  its  payment  will  not  be  enforced, 
although  the  contract  may  provide  in  terms  for  the 
release  of  the  latter  on  payment  of  the  former.''* 

Money  due  in  installments.  Where  there  is  a  con- 
tract to  pay  money  in  instaUmenta,  or  pieriodically, 
a  provision  that  future  installments  shall  imme^- 
ately  become  due  on  default  in  any  installment  or 
pajrment  to  be  made  has  in  general  been  held  not 
penal  in  character,  but  valid  and  enforceable  as 
merely  indicating  the  debtor's  period  of  credit.^* 
So  where  the  period  for  which  payment  is  to  be 
made  is  uncertain,  a  provision  for  the  payment  of  a 
fixed  amount  on  breach  may  be  sustained  as  a  pro- 
vision for  liquidated  damages.^^ 

Contract  containing  other  provision.  Where  one 
of  several  conditions  in  a  contract  is  for  the  pay- 
ment of  money,  in  default  of  which  a  larger  sum 
may,  by  the  terms  of  the  contract,  become  payable, 
the  latter  will,  in  general,  be  construed  as  a  penalty 


and  not  as  liquidated  damages.^  ^ 

[$  253]  b.  SalA  of  Personalty.  In  contracts  for 
the  sale  of  staple  commodities  on  the  breach  of 
which  damages  may  be  accurately  and  readily  as- 
certained, a  sum  stipulated  to  be  paid  on  such  breach 
will  be  regarded  as  .a  penalty  unless  it  is  absolutely 
dear  ^hat  liquidated  damages  were  intended."^ 
Where,  however,  the  damages  from  a  breach  of  a 
contract  of  sale  are  uncertain  and  difficult  of  estima- 
tion such  a  provision  will  be  regarded  as  one  for 
liquidated  damages,^**  unless  the  damages  stipulated 
are  so  excessive  as  to  amount  to  a  plain  disregard 
of  the  rule  of  compensation,*'  or  unless  the  circum- 
stances are  such  as  to  indicate  that  a  liquidation  of 
the  damages  was  not  intended.*'  In  some  instances 
stipulations  in  contracts  of  warranty  for  the  pay- 
ment of  a  stated  sum  on  a  breach  have  been  held 
to  be  a  liquidation  of  the  damages.**  In  others  a 
contrary  view  has  been  taken.** 

[}  254]  c.  Sale  of  Realty.  The  actual  damages 
arising  from  the  breach  of  a  contract  for  the  pur- 
chase or  sale  of  real  estate  have  been  frequently 
held  to  be  of  such  an  uncertain  and  unascertainable 
nature  as  to  warrant  the  construction  that  a  sum 
named  to  be  paid  on  a  breach  is  liquidated  damages 


74.  Ala. — Carter  v.  Corlejr,  23  Ala. 
612;  Jordan  v.  Lewis,  2  Stew.  426. 

111. — Goodyear  Shoe  Macb.  Co.  ▼. 
Sell,  167  111.  186,  41  NE  626. 

Oh. — ^Waggoner  v.  Cox,  40  Oh.  St. 
889.  ^ 

Or. — Wrenn  v.  University  Land  Co., 
65  Or.  432,  133  P  627,  46  LRANS 
897. 

S.  D. — Russell  V.  Wright,  23  S.  D. 
338.  121  NW  842. 

Bng. — ^Thompson  v.  Hudson,  L.  R. 
4  H.  L.  1. 

ra]  Clnstnitlaii. — If  a  note  Is  pay- 
able at  a  specified  day,  for  a  certain 
sum,  which  may  be  discharged  by 
the  payment  of  a  less  sum  at  an 
earlier  day,  the  greater  sum  Is  not  In 
the  nature  of  a  penalty,  but  is  the 
debt  actually  due,  and  is  recoverable 
If  the  less  sum  is  not  paid  according 
to  the  terms  of  the  note.  Carter  v. 
Corley,  23  Ala.  612. 

[b]  Applloatlona  of  rnl*. — (1)  An 
agreement  In  a  contract  for  a  sale  or 
lease  of  property  to  give  the  auditor 
a  discount  in  excess  of  the  legal  in- 
terest on  payment  of  the  agreed  price 
or  rental  before  due  is  not  obnoxious 
to  public  policy  as  a  contract  for  a 
penalty.  United  Shoe  Mach.  Co.  v. 
Abbott,  1B8  Fed.  762,  86  CCA  118. 
(2)  A  provision  In  a  contract  for  the 
purchase  of  real  estate  on  install- 
ments that  the  Installments  shall 
bear  interest  at  eight  per  cent,  but 
that  the  Interest  shall  be  remitted  If 
they  are  paid  promptly  at  maturity, 
is  not  a  provision  for  a  penalty. 
Wrenn  v.  University  Land  Co.,  65  Or. 
432.   133   P   627,   46   LRANS   897. 

75.  Goodyear  Shoe  Mach.  Co.  v. 
Selz,  157  111.  186.  41  NE  625. 

76.  Russell  V.  Wright,  23  S.  D. 
338.  121  NW  842;  Re  O'B.,  [1917]  2 
I.  R.  354;  Sterne  v.  Beck,  I  De  O. 
J.  A  S.  695,  66  EngCh  595,  46  Reprint 
236;  Ex  p.  Cochrane,  38  L.  T.  Rep. 
N.  S.   820. 

VK>vlalo&  la: 

Note  see  Bills  and  Notes  tl  610, 
611. 

Chattel  mortgage  see  Chattel  Mort- 
gages  (   489. 

Mortgages  see  Mortgages  [27  Cyc 
1522], 

77.  Hughes  v.  Hughes,  162  Ky. 
605.  172  SW  960. 

[a]  ninatntlon.  —  A  provision 
that,  on  failure  to  make  payment  of 
thirty-five  dollars  a  month  to  his 
wrongfully  divorced  wifa  for  six 
consecutive   months,   defendant   shall 

Say  her  three  thousand  five  hundred 
ollars  may  be  construed  as  a  prO' 


vision  for  liquldate4  damages. 
Hughes  V.  Hughes,  162  Ky.  506,  172 
SW  960. 

7ft.  Haldeman  v.  Jennings,  14  Ark. 
329;  Bryton  v.  Marston.  83  III.  A. 
211;  Fisk  v.  Gray,  11  Allen  (Mass.) 
132;  Clement  v.  Cash,  21  N.  Y.  253; 
Nlver  V.  Rossman,  18  Barb.  (N.  Y.) 
60.  But  see  Wallis  v.  Smith,  21  Ch. 
D.  243  (holding  that,  where  a.  de- 
posit has  been  made  to  secure  the 
performance  of  several  conditions, 
even  though  one  of  them  be  for  the 
payment  of  a  fixed  sum  of  money. 
It  would  be  treated  as  liquidated 
damages  and  not  as  a  penalty). 

[a]  niTiatimttoa.— Where  a  bond 
was  given  In  a  certain  sum  "mutually 
agreed  upon  as  liquidated  damages," 
with  condition  to  pay  off  a  mort- 
gage debt  within  a  certain  time  upon 
land  conveyed  to  the  obligor,  and 
to  pay  the  Interest  thereon  semi- 
annually until  the  principal  should  be 
paid,  to  pay  the  taxes  thereon,  and 
to  keep  the  buildings  Insured  against 
Are  to  a  bertaln  named  amount,  the 
sum  BO  agreed  upon  was  treated  as 
a  penalty  and  not  as  liquidated  dam- 
ages. Fisk  V.  Gray,  11  Allen  (Mass.) 
132. 

79.  Brock  V.  Royal  Lumber  Co.,  17 
Man.  351,  7  WestLR  247. 

ao.  Ala. — ^Brahan  v.  Pope,  1  Stew. 
135. 

Cal.— Flsk  v.  Fowler,  10  Cal.  612. 

Ind. — Merlca  v.  Burget,  36  Ind.  A. 
463,   75   NE   1083. 

Iowa. — Hlse  v.  Foster,  17  Iowa  23. 

Mass. — Lynde  v.  Thompson,  2  Allen 
456. 

Mo. — ^Dyer  v.  Cowden,  168  Mo.  A. 
649,  164  SW  156. 

N.  Y. — Mundy  v.  Culver,  18  Barb. 
336 

Oh. — Sheffleld-Klng  Milling  Co.  v. 
Domestic  Science  Baking  Co.,  9S  Oh. 
St.  180,  116  NB  1014. 

Pa. — ^Wolf  Creek  Diamond  Coal  Co. 
V.  Schults,  71  Pa.  180;  Streeper  v. 
Williams,  48  Pa.  460. 

Tex. — ^Tetter  v.  Hudson.  67  Tex. 
604;  Dliley  v.  Wise.  (Civ.  A.)  160  SW 
985;  Shelton  v.  Jackson,  20  Tex.  Civ. 
A.   443,  49  SW  415. 

Wash. — Ellers  Music  House  v. 
Oriental  Co.,  69  Wash.  618,  126  F 
1023.  1026  [quot  Cyc];  American  Cop- 
per, etc..  Works  v.  Galland-Burke 
Brewing,  etc.,  Co.,  SO  Wash.  178,  70 
P  236. 

Wis. — Berrinkoft  v.  Traphagen,  39 
Wis.  219;  Pierce  v.  Jung,  10  Wis. 
30.  / 

Elng. — ^Berghelm  v.  Blaenavon  Iron, 


etc.,  Co.,  L.  R.  10  Q;  B.  319. 

Ont.— McPhee  v.  Wilson,  2fi  U.  C. 
Q.   B.   169. 

[a]  XUnstration. — ^A  provision  In  a 
contract  for  the  sale  of  personalty, 
allowing  the  purchaser  a  certain  sum 
per  day  as  liquidated  damages  for 
every  day  of  delay  In  delivery  after 
a  certain  date,  will  be  enforced  with- 
out any  showing  of  actual  damage. 
American  Copper,  etc.,  Works  v. 
Galland-Burke  Brewing,  etc.,  Co.,  30 
Wash.  178,  70  P  236. 

81.  Nichols,  etc.,  Co.  v.  Beyer.  168 
Mo.  A.  686,  153  SW  794;  Parlin.  etc.. 
Co.  V.  Boatman,  89  Mo.  A.  43;  Parlln, 
etc.,  Co.  v.  Boatman,  84  Mo.  A.  67; 
Squires  v.  Elwood,  33  Nebr.  126,  49 
NW  939;  Spencer  v.  Tllden,  5  Cow. 
(N.  T.J  144;  Domestic  Science  Bak- 
ing Co.  v.  Sheffleld-Klng  Milling  Co., 
24   Oh.  Clr.  Ct.   N.   S.   289. 

[a]  XUnstratloiu — A  provision  in  a 
contract  for  the  sale  and  delivery  of 
sheep  at  a  fixed  price  per  hundred 
pounds,  that  the  party  making  de- 
fault should  forfeit  to  the  other 
party  one  thousand  dollars  damages, 
was  held,  on  a  breach'  by  the  vendor, 
to  be  penal  In  character,  the  legal 
measure  of  damages  being  the  dif- 
ference between  the  price  agreed  on 
and  the  market  price  of  the  sheep  at 
the  time  when  and  the  place  where 
they  should  have  been  delivered  un- 
der the  contract.  Squires  v.  ESwood, 
33  Nebr.  126,  49  NW  939. 

88.  111. — Steer  v.  Brown,  106  111. 
A.  361. 

Ky. — ^Daniel  v.  Day  Bros.  Lumber 
Co.,  86  SW  1092,  27  KyL  650. 

N.  T. — ^Klauder  v.  C.  V.  G.  Import 
Co.,  61  Misc.  265,  113  NTS  716. 

Tex. — Palestine  Ice,  etc.,  Co.  v.  Con- 
nally,    (Civ.  A.)   148  SW  1109. 

Ont. — Sleeman  v.  Waterous,  23  U. 
C.   C.   P.   195. 

83.    Myers  v.  Hay,  3  Mo.  98. 

[a]  Ulatrmtloa.  An  Instrument 
warranting  a  jackass,  to  be  a  sure 
foal  getter,  and  undertaking  to  re- 
fund a  stated  sum  with  Interest  In 
case  of  nonconformity  to  the  war-  ' 
ranty,  is  a  liquidation  of  the  dam- 
ages at  the  sum  named.  Myers  v. 
Hay.  3  Mo.  98. 

8^  Greenleaf  v.  Stockton  Com- 
bined Harvester,  etc..  Works,  78  Cal. 
606,  21  P  369;  Pennypacker  v.  Jones, 
106  Pa.  237. 

[a]  niiurtntloiui^ — (1)  A  provision 
for  the  retention  of  property  with- 
out Itayment  of  price  was  held  to  be 
in  the  nature  of  a  i>enalty  and  not 
a  liquidation  of  the  damages.    Penny- 
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and  not  a  penalty.**  If,  however,  the  damages  are 
readily  ascertainable,  the  pfovision  will  be  con- 
strued as  for  a  penalty.'*  Where  it  is  stipulated 
that  as  a  part-  of  the  consideration  the  purchaser 
shall  pterform  a  specified  act,  or  in  default  pay  a 
stated  sum  of  money,  the  latter- is,  in  general,  held 
to  be  liquidated  damages  rather  than  penalty.*'  But 
on  the  other  hand  it  has  been  held  that,  in  the  ab- 
sence of  exceptional  circumstances,  a  promise  to 
pay  a  certain  sum  of  money  if  the' promisor  fails  to 


fulfil  hi^  agreement  to  convey  land  will  be  deemed  a 
provision  for  a  penalty.**  Further,  the  unreason- 
ableness of  the  provision  may  cause  it  tp  be  re- 
garded as  a  provision  for  a  penalty."' 

[i  255]  d.  Lease.  If  the  actual  damages  upon 
a  breach  of  the  covenants  of  a  lease  would  be  un- 
certain, and  the  stipulated  sum  to  be  paid  in  such 
event  is  not  plainly  disproportionate,  the  latter  will 
be  construed  as  liquidated  damage  and  not  as  a 
penalty,*"  but  the  stipulation  must  be  a  reasonable 


packer  T.  Jones,  106  Pa.  237.  (2) 
Where  a  manufacturer  agreed  to  de- 
liver a  harvesting  machine  to  plain-, 
tiff  vlth  a  warranty  that  it  would  do 
certain  work,  receiving  therefor  in  ez- 
chanae  a  machine  already  belonging 
to  plaintiff,  the  latter  agreeing  to  pay 
in  addition  thereto  a  named  sum  If 
the  harvester  should  be  as  repre- 
sented, otherwise  no  money  to  be 
paid  in  consideration  of  the  exchange, 
it  was  held  that  as  the  damages  re- 
sulting from  the  breach  of  the  war- 
ranty of  the  capacity  of  the  new 
machinery  were  not  difficult  to  flx 
with  reasonable  certainty,  the  stipu- 
lation with  reference  to  the  retention 
of  the  money  by  plaintiff  was  a  pen- 
alty and  not  liquidated  damages. 
Greenleaf  v.  Stockton  Combined  Har- 
vester, etc..  Works,  78  Cal.  606,  W  P 
369. 

8S.  Ark.— Williams  v.  Green.  14 
Ark.   315. 

Conn. — Tlngley  v.  Cutler,  7  Conn. 
291. 

Ga. — ^Martin  v.  Lott,  144  Ga.  660,  87 
8E  902;  Allison  v.  Dunwody,  100  Qa. 
51,  28  SE  651. 

III. — ^Pinkney  v.  Weaver,  216  111. 
185,  74  NB  714  [aff  115  111.  A.  582]; 
Gobble  v.  Linder,  76  111.  157;  Burk  v. 
Dunn,  65  111.  A.  25. 

Ind. — Howard  v.  Adklns,  167,  Ind. 
184,  78  NB  665;  Jaqua  v.  Headlngton, 
114  Ind.  309,  16  NB  627;  McCormlck 
V.    Mitchell,   57   Ind.   248. 

Iowa. — Joeckel  v.  Johnson,  178 
Iowa  231,  159  NW  672;  Belby  v.  Mat- 
son.  137  Iowa  97,  114  NW  609,  14 
LRANS  1210. 

Me.-.-Gammon  v.  Howe,  14  Me.  260. 

Minn. — Chapman  v.  Propp,  125 
Minn.  447,  147  NW  442;  Dryer  v.  Kist- 
ler.  118  Minn.  112,  136  NW  750;  Blunt 
V.  Kgeland,  104  Minn.  351,  116  NW 
653:  Fasler  v.  Beard.  39  Minn.  32,  38 
svr  765. 

Mo. — Morse  v.  Rathbum,  42  Mo. 
594.  97  AmD  359. 

Nebr. — Lorius  v.  Abbott,  49  Nebr. 
214.  68  NW  486. 

N.  H. — ^Mead  v.  Wheeler,  13  N.  H. 
351. 

N.  T.— Clement  v.  Cash,  21  N.\  T. 
253:  Beverldge  v.  West  Side  Constr. 
Co.,  130  App.  Div.  139,  114  NTS  521; 
Taylor  v.  Smith,  24  App.  Div.  519, 
H9  NTS  41  [rev  on  other  grounds  164 
N.  T.  399,  68  NE  5241;  Leggett  v. 
Mutual  L.  Ins.  Co.,  50  Barb.  616; 
Brinkerhoff  v.  Olp,  35  Barb.  27;  Slos- 
aon   V.  Beadle,   7   Johns.   72. 

Pa. — Licbetti  v.  Conway,  44  Pa. 
Super.  71;  Addesso  v.  Gargalli,  26  Fa. 
Dist.  169. 

S.  D. — Barnes  v.  Clement,  8  S.  D. 
421.  66  NW  810. 

Tex. — Lipscomb  v.  Fuqua,  103  Tex. 
585,  181  SW  1061  [aff  (Civ.  A.)  121 
SW  193};  Talkln  v.  Anderson,  (Sup.) 
19  SW  852;  Nelson  v.  Butler,  (Civ. 
A.)  190  SW  811;  Relnhardt  v.  Bor- 
ders. (Civ.  A.)  184  SW  791;  Atwood 
V.  Fagan,  (Tex.  Civ.  A.)  134  SW 
76S. 

Eng.— Wallis  V.  Smith,  21  Ch.  D. 
243. 

Ont. — ^Kennedy  v.  Harris,  4  OntWN 
188,  28  OntWR  179,  7  DomLR  291; 
C^immlngs  v.  McLachlan,  16  U.  C.  Q. 

B.  626;   Koater   v.   Holden,    17   U.  C. 

C.  P.  139,  16  U.  C.  C.  P.  331. 

[a]  moatiattoaB. — (1)  Where,  on 
a  contract  to  convey  land,  three  hun- 
dred dollars  was  paid  by  the  pur- 
chaser on  condition,  that  the  vendor 
furnish  a  fee-simple  title,  which  was 
to  be  returned  on  the  vendor's  fail- 


ure to  do  BO.  such  sum,  in  the  ab- 
sence of  any  showing  that  it  was  dis- 
proportionate to  the  damages  likely 
to  result  from  the  breach,  was  prop- 
erly treated  as  liquidated  damages. 
Plnkney  v.  Weaver,  216  111.  186,  74 
NE  714  [aff  115  111.  A.  582].  (2) 
Where  a  contract  providing  for  the 
exchange  of  a  stock  of  merchandise 
for  one  hundred  and  twenty  acres  of 
land  valued  at  fifty  dollars  per  acre 
stipulated  that  either  party  agreed  to 
forfeit  to  the  other  Ave  hundred  dol- 
lars as  liquidated  damages  if  he 
failed  to  carry  out  the  agreement, 
such  provision  was  not  to  be  con- 
strued as  a  penalty.  Howard  v.  Ad- 
klns, 167  Ind.  18.4,  78  NE  665.  (3) 
Where  a.  purchaser  in  a  contract  for 
the  sale  of  real  estate  deposited  a 
sum  of  money  with  a  bank,  and  the 
contract  provided  that  In  case  the 
purchaser  did  not  consummate  the 
purchase  the  money  should  be  re- 
ceived by  the  vendor  as  fully  liq- 
uidated damages,  and  it  appeared 
that  it  was  doubtful  whether  a  cer- 
tain railroad  station  would  be  built 
opposite  the  property,  which  event 
largely  affected  the  value  of  the  prop- 
erty, the  provision  would  be  treated 
as  one  for  liquidated  damages.  At- 
wood v.  Fagan,  (Tex.  Civ.  A.)  134  SW 
766. 

[b]  AppUo^tlos  Of  rols. — A  con- 
tract for  the  exchange  of  a  farm  for 
village  lots,  a  hardware  stock,  and 
an  amount  of  money  sufficient  to 
ihake  up  the  difference  between  the 
agreed  value  of  the  farm  and  the 
agreed  value  of  the  lots  and  Invoiced 
value  of  the  stock  Is  a  proper  sub- 
ject of  a  stipulation  for  liquidated 
damages  In  case  of  breach,  as  the 
actual  damages  in  such  case  would  be 
uncertain  in  their  nature  and  dlf- 
flcult  of  ascertainment.  Calbeck  v. 
Ford,  140  Mich.  48.  103  NW  416. 

[c]  Xzohaaffe  ox  property. — Where 
a  contract  for  the  exchange  of  real 
estate  provided  that,  If  either  of 
the  parties  should  fall  to  comply  with 
the  conditions  thereof,  he  should  pay 
in  forfeit  to  the  other  the  sum  of 
five  hundred  dollars  as  liquidated  and 
agreed  damages,  which  amount  was 
not  so  disproportionate  to  the  prob- 
able damage  suffered  as  to  appear 
unconscionable,  it  would  be  con- 
strued as  liquidated  damages,  and  not 
a  penalty.  Madler  v.  SUverstone,  66 
Wash.  169,  104  F  165.  34  LRANS  1. 

SB.  Runnells  v.  Prultt,  (Tex.  Civ. 
A.)    204   SW  1017. 

87.  Blewett  v.  Front  St.  C!able  R. 
Co.,  49  Fed.  126  [aff  51  Fed.  625,  2 
CCA  415];  Jaqua  v.  Headlngton,  114 
Ind.  309,  16  NE  627;  Pea?son  v.  Wil- 
liams, 24  Wend.  (N.  Y.)  244  [aff  26 
Wend.  630] ;  Everett  Land  Co.  v. 
Maney,  16  Wash.  552,  48  P  248. 

88.  Nostdal  v.  Morehart,  132  Minn. 
361,  157  NW  684;  O'Keefe  V.  Dyer,  20 
Mont.  477,  62  F  196;  Bearden  v. 
Smith,  45  S.  C.  L.  654;  Mcintosh  v. 
Johnson,  8  Utah  359,  31  F  450. 

[a]  ninatratlon.— Where  by  a 
written  agreement  defendant  ac- 
knowledged his  indebtedness  In  a 
specific  sum  with  condition  to  be 
void  If  plaintiff  should  be  put  in 
possession  of  a  certain  lot  on  a  cer- 
tain day,  it  was  held  that,  looking  to 
the  form  of  the  instrument  and  its 
similitude  to  that  of  a  penal  bond, 
the  amount  was  a  penalty  and  not  li- 
quidated damages.  Bearden  v.  Smith, 
45   S.  C.   L.   564. 

89.  Lytle      v.      Scottish-American 


Mortg.  Co.,  122  Ga.  468,  60  SE  402; 
Brown  v.  Verzani,  (Iowa)  164  NW 
601. 

[a]  XUnatratioa.  —  A  stipulation 
that  on  the  purchaser's  default  In 
making  payments  the  vendor  shall 
retain  money  previously,  paid,  and  the 
purchaser  shall  lose  all  Interest  In 
the  property  or  Improvements,  is  a 
penalty  and  forfeiture.  Lytle  v.  Scot- 
tish-American Mortg.  Co.,  122  Ga. 
468.  60  SE  402. 

sa  U.  S.— Martin  v.  Berwlnd- 
White  Coal  Min.  Co.,  114  Fed.  563  [aff 
124  Fed.  313.  60  CCA  27  (certiorari 
den  191  U.  S.  669,  24  SCt  841,  48  L. 
ed.  306)1;  Qallo  v.  McAndrews,  29 
Fed.  715. 

Cal. — Allen   v.   Narver,,    172   P   980. 

111. — Poppers  V.  Meagher,  148  111. 
192,  36  NE  805    [aff  47  111.  A.   6931. 

Kan. — Davidson  v.  Hughes,  76  Kan. 
247,  91  P  913. 

Mass. — Querln  v.  Stacy,  175  Mass. 
595,  66  NE  892. 

N.  Y. — Shubert  v.  Sondhelm,  138 
App.  Div.  800,  123  NYS  529  [aff  203 
N.  Y.  636  mem,  97  NE  1116  mem]; 
Perzell  v.  Shook,  53' N.  Y.  Super.  501; 
Peabody  v.  Richard  Realty  Co.,  69 
Misc.  582,  126  NYS  349  [aff  145  App. 
Div.  903  mem,  129  NYS  1139  mem 
(aff  207  N.  Y.  642  mem,  100  NE 
1131  mem)];  Federal  Sign  System 
Electric  Co.  v.  Epps,  49  Misc.  547,  98 
NYS  855;  Mawson  v.  Leavitt.  16  Misc. 
289,  37  NYS  1138;  Stimpson  v.  Mins- 
ker  Realty  Co.,  151  NYS  496  (rev  on 
other  grounds  177  App.  Div.  501,  164 
NYS  465];  Federal  Sign  System  Elec- 
tric Co.  V.  Soutsos,  132  NYS  761. 

Oh.— Crown  Oil  Co.  v.  Probert,  2& 
Oh.  Clr.  Ct.  739. 

Pa.— Kunkle  v.  Wherry,  189  Pa. 
198,  42  A  112,  69  AmSR  802;  Gibson. 
V.  Oliver,  158  Pa.  277,  27  A  961; 
Keck  V.  Bleber,  148  Pa.  645,  24  A 
170,  33  AmSR  846;  Gottschall  v.  Kapp,. 
47  Pa.  Super.  102;  Davison  v.  Smith. 
18  Pa.  Dist.  7S9,  36  Pa.  Co.  345;  Kun- 
kel  v.  Roberts,  16  Pa.  Dist.  179;  Jen- 
kins V.  Philadelphia,  etc..  Tract.  Co., 
28  Pa.  Co.  214. 

Tenn. — Coal  Oeek  Mln.,  etc.,  <3o. 
V.  Tennessee  Coal,  etc.,  Co.,  106  Tenn. 
651.    62    SW    162. 

Tex. — Marsh  v.  Phillips.  (Civ.  A.) 
144  SW  1160;  Engelhardt  v.  Batla.. 
(Civ.  A.)  40  SW  150;  Engelhardt  v. 
Batla,  (Civ.  A.)  31  SW  324.  See 
Witherspoon  v.  Duncan,  62  Tex.  Civ. 
A.  361,  131  SW  660  (provision  for  th» 
forfeiture  of  a  certain  sum  for  the- 
failure  of  lessee  to  sink  a  certain, 
number  of  wells  in  a  specifled  time). 

Wash. — Barrett  v.  Monro,  69  Wash. 
229,    124    P    369,    40    LRANS    763. 

Eng. — Rolfe  v.  Peterson,  2  Bro.  P. 
C.  436,  1  Reprint  1048;  Ponsonby  v. 
Adams,  2  Bro.  P.  C.  431,  1  Reprint 
1044;  Legh  v.  Lillie,  6  H.  &  N.  165,^ 
158  Reprint  69;  Wright  v.  Tracy,  Ir. 
R.  7  C.  L.  134;  Ward  v.  Monaghan,  69 
J.   P.   632. 

[aj  HlUBtxatiOBa. — (1)  A  provision 
In  a  contract,  by  which  defendant 
agreed  to  furnish  his  theater  for  a 
week,  and  plaintiff  agreed  to  furnish 
his  theatrical  company  and  play  in 
the  theater  for  said  week,  proceeds 
to  be  divided,  that  on  any  violation 
of  the  above-mentioned  covenants  by 
either  party  the  sum  of  five  hundred 
dollars  shall  be  paid  on  demand  as 
liquidated  damages  is  not  a  covenant 
for  a  penalty,  but  for  liquidated  dam- 
ages, since  it  was  competent  for  tha 
parties  to  flx  their  liability  in  a  rea- 
sonable amount.     Mawson  y.  Leavitt, 
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one,  and  some  substantial  dan^age  must  have  re- 
sulted.*^ Although  a  deposit  is  made  with  the  land- 
lord as  security  for  the  provisions  of  ^  lease,  it  will 
be  deemed  a  penalty  if  the  actual  damages  are  not 
difficult  of  ascertainment,*'  or  if  the  covenants,  upon 
breach  of  which  the  right  to  liquidated  damages  is 
to  accrue,  are  of  wide  difference  in  importance,**  or 
if  there  is  an  excessive  disproportion  between  the 
deposit  and  the  possible  damages.'*  Where  the  dam- 
ages are  difficult  of  ascertainment,  the  deposit  may 
be  regarded  as  a  liquidation  of  damages,*'  in  case  it 

16  Misc.  SS9,  37  NTS  11S8.  (2)  Plain- 
tiff agreed  to  install  an  electric  slgin 
on  premises  leasetd  by  defendant.  The 
contract  was  In  writlner.  and  provid- 
ed that,  If  the  lessee  failed  to  pay  the 
rents  stipulated,  plaintiff  would  have 
the  right  to  remove  the  sign,  and  de- 
fendant -would  thereupon  become  ob- 
ligated to  pay,  in  addition  to  the 
agreed  rental,  the  sum  of  seventy- 
five  dollars  as  liquidated  damages  to 
cover  the  expense  of  installing  the 
sign  on  the  premises.  It  was  held 
that  the  provision  was  one  for  li- 
quidated damages,  and  not  one  for  a 
penalty.  Federal  Sign  System  Elec- 
tric Co.  v.  £H>Ps,  49  Misc.  647,  98  NYS 
S66.  (3)  A  bark  was  chartered  to 
respondents,  the  charter  providing 
that-  It  should  be  "entered  at  New 
York,  by°  the  respondent's  agents,  or, 
on  default  thereof,  the  owner  should 

gay  £20  estimated  damages."  It  was 
eld  that  the  stipulation  was  a  rea- 
sonable one,  and  that  the  stipulated 
damages  should  be  allowed  without 
further  proof  of  specific  damage  than 
the  delay  of  one  day.  Qallo  v.  Mc- 
Andrews,  29  Fed.  716.  (4)  A  stipula- 
tion in  a  coall  mining  lease  providing 
that  the  lessee  shall  take  out  a  spe- 
cified quantity  of  coal  each  year, 
at  a  specified  royalty,  and  that 
in  default  of  taking  out  such 
quantity  he  shall  nevertheless  at 
the  end  of  the  year  pay  for 
that  amount,  is  a  provision  for 
liquidated  damages  and  not  a 
penalty.  Coal  Creek  Min.,  etc.,  Co.  v. 
Tennessee  Coal,  etc.,  Co.,  106  Tenn. 
651,  62  BW  162.  (S)  Where  it  was 
covenanted  that  if  a  tenant  should 
fall  to  reside  upon  the  estate  leased 
to  hlra  his  rent  should  be  Increased 
from  £126  to  £160,  it  was  held  that 
the  additional  rent  was  in  the  nature 
of  liquidated  damages.  Fonsonby  v. 
Adams,  2  Bro.  P.  C.  431,  1  Reprint 
1044. 

[b]  £•■■••  Maatdaing  In  posaea- 
■toiid— Where  the  lessee  covenants  to 
■  pay  double  rent  for  such  time  as  the 
lessor  shall  be  kept  out  of  possession, 
after  the  term  is  ended,  by  a  for- 
feiture, such  double  rent  will  not  be 
considered  as  a  penalty,  but  as  liqui- 
dated damages,  since  the  lessee  by 
remaining  In  possession  evidently 
considers  the  property  of  greater 
value  than  the  rent.  Walker  v.  BSi- 
gler,  30  Mo.  130. 

91.  U.  S. — Gay  Mfg.  Co.  v.  Camp, 
65  Fed.  794,  13  CCA  137. 

Cal. — ^Wilmington  Transp.  Co.  v. 
O'Nell,  98  Cal.  1,  32  P  705. 

111. — ^Poppers  V.  Meagher.  148  111. 
192,  35  NB  805  [aff  47  III.  A.  593]; 
Peine  v.  Weber,  47  111.  41. 

Mass. — Leary  v.  Lafiin,  101  Mass. 
334. 

Mo. — Buchanan  v.  Louisiana  Pur- 
chase Bxpositlon  Co.,  246  Mo.  337, 
149  SW  26.   30   tcit  CycJ. 

N.  Y. — Caesar  v.  Rubinson,  174 
N.  T.  492.  67  NE  58  [rev  71  App.  Dlv. 
180.   75   NYS   544]. 

Or. — Pengra  v.  Wheeler,  24  Or.  632, 
34  P  354,  21   LRA   726. 

Pa. — Powell  V.  Burroughs,  64  Pa. 
329. 

Wash. — ^Barrett  v.  Monro,  69  Wash. 
229,  124  F  369,  40  LRANS  763. 

[a]  ninstratloiia. —  (1)  A  clause  in 
a  lease  of  water  power,  that  in  de- 
fault of  a  sufficient  supply  of  water 
the   lessor    shall    forfeit   a   pro    rata 


propot-tion  of  the  water  rents  accru- 
ing during  the  existence  of  such  de- 
ficiency, is  not  a  provision  for  liqui- 
dated damages,  such  as  will  prevent 
recovery  of  other  damages  by„  the 
lessee,  when  it  appears  that  the  defi- 
ciency was  the  result  of  the  lessor's 
failure  to  repair  injuries  to  the  race 
and  dam  caused  by  an  unusual  fresh- 
et, and  that  the  rental  value  of  the 
lessee's  mill,  which  was  useless  with- 
out the  power,  was  twenty  dollars 
per  day,  while  the  rent  of  the  power 
was  but  three  dollars.  Pengra  v. 
Wheeler,  24  Or.  632,  34  P  354,  21 
LRA  726.  (2)  A  provision  in  a  lease 
for  five  thousand  dollars'  damages, 
to  cover  interruption  of  earnings  and 
other  iQsses  in  addition  to  unpaid 
rent,  in  case  of  breach  by  the  leasee, 
when,  on  an  actual  breach,  no  sub- 
stantial damage  has  been  suffered, 
must  be  held  to  be  a  penalty.  Qay 
Mfg.  Co.  v.  Camp,  66  Fed.  794,  13  CCA 
137. 

[b]  OoTsiuuit  to  repair  Where  a 
tenant  bound  himself  in  the  penalty 
of  one  hundred  pounds  for  the  per- 
formance of  repairs  within  a  certain 
time.  It  was  held  that  the  sum  named 
was  a  penalty  and  not  liquidated 
damages.  Edwards  v.  Williams,  6 
Taunt.  247,  1  ECL  134,  128  Reprint 
684, 

[c]  Terma  hsld  raaaonabls. — ^A 
provision  of  a  five-year  lease  at  six 
hundred  dollars  a  month,  fixing  liqui- 
dated damages  for  breach  at  one 
thousand  two  hundred  dollars,  is  not 
unreasonable.  Blarrett  v.  Monro,  69 
Wash.  229.  124  P  369,  40  LRANS  763. 

99.  Carson  v.  Arvantes,  10  Colo. 
A.  382,  60  P  1080;  Stlmpson  v.  Mln- 
sker  Realty  Co.,  177  App.  Dlv.  636, 
164  NYS  465;  Flelaher  v.  Frlob,  97 
Misc.  343,  181  NYS  940;  Feinsot  v. 
Bursteln,  78  Misc.  259,  138  NYS  186; 
Schrelber  v.  Cohen,  38  Misc.  646,  77 
NYS  1081;  D'Appuio  v.  Albright,  76 
NYS  654;  Moumal  v.  Parkhurst,  (Or.) 
173  P  669;  Alvord  v.  Banfleld,  85  Or. 
49,  166  P  649;  Yuen  Suey  v.  Flesh- 
man,  65  Or.  606,  138  P  803,  AnnCas 
1915A  1072.  \ 

[a]  Illturtratloa^— Where  a  tenant 
deposited  money  with  his  landlord 
under  a  lease  reciting  that  the  de- 
posit was  as  security  for  the  per- 
formance of  the  conditions  of  the 
lease,  and  that  on  breach  of  any  of 
the  covenants  it  should  be  forfeited 
as  liquidated  damages,  and  the  ten- 
ant was  dispossessed  by  summary 
proceedings  because  ,of  nonpayment 
of  rent,  the  deposit  will  be  regarded 
as  a  penalty,  and  the  tenant  may  re- 
cover that  sum,  less  the  unpaid  rent, 
since  the  lease  came  to  an  end  when 
the  tenant  was  dispossessed,  and  the 
landlord's  damages  were  then  fixed 
and  capable  of  ascertainment.  D'Ap- 
puzo  V.  Albright,  76  NY3  654  fdlat 
Longobardl  v.  Yuliano,  83  Misc.  472, 
67  NYS  902  (where  the  provisions  of 
the  lease  were  by  its  terms  made  to 
survive  the  statutory  effect  of  the 
Issuance  of  a  warrant  in  summary 
proceedings)]. 

93.  Flelsher  v.  Frlob,  97  Misc.  343, 
181  NYS  940;  Haber  v.  Schonzeit,  159 
NYS    68. 

94.  Feinsot  v.  Bursteln,  161  App. 
Dlv.  651,  146  NYS  939  [aff  82  Misc. 
429,  143  NYS  1040,  and  aff  213  N.  Y. 
703,  108  NE  1093];  Feinsot  v.  Bur- 
steln, 78  Misc.  269,  138  NYS  186. 


is  not  clearly  disproportionate.**  A  proyision  in  a 
contract  of  lease  that  in  the  event  of  a  breach  there- 
of by  the  lessor  the  rent  shall  be  suspended  will 
not  be  construed  as  a  liquidation  of  the  damages 
so  as  to  prevent  the  lessee  from  recovering  his  actual 
proximate  damages." 

[f  256]  e.  Employment.  The  courts  have  usu- 
ally construed  the  damages  as  liquidated  in  breaches 
of  contract  of  employment  on  the  ground  that  they 
can  be  rarely  estimated,**  but  in  such  cases  the 
stipulation  must  be  reasonable  and  bear  some  pro- 

96.  Feyer  v.  Reltw,  164  App.  Dlv. 
272,  138  NYS  964;  Stlmpoon  v.  Min- 
sker  Realty  Co..  164  NYS  496  [rev  on 
other  grounds  177  App.  Dlv.  501,  164 
NYS  465];  Feinsot  v.  Bursteln,  141 
NYS  330  [rev  on  other  grounds  82 
Misc.  429,  143  NYS  1040]. 

96.     Stlmpson    v.    Mii^sker    Realty 


Co.,  164  NYS  496  [rev  on  other 
grounds  177  App.  Dlv.  501,  164  NYS 
466]. 

97.  Fisher  v.  Barrett.  4  Cush. 
(Mass.)  381;  Pengra  v.  Wheeler.  24 
Or.   532,   34  P  364,   21  LRA  726. 

96.  Qa. — Gleaton  v.  Fulton  Bag, 
etc.,  Mills,  5  Ga.  A.  420,  63  SB  520. 

Mass. — Olynn  v.  Moran,  174  Mass. 
233,    64   NE   535. 

Mo. — Myers-Goldberg  Neckwear  Co. 
V.  Grossman,  167  Mo.  A.  722,  161  BW 
163;  Werner  v.  Finley,  144  Mo.  A.  564. 
129  B^IV  73 

N.  Y. — Posner  v.  Rosenberg.  149 
App.  Dlv.  270,  133  NYS  702;  Whitaon 
V.  Sheffield  Farms-Slawson-Decker 
Co.,  76  Misc.  180,  186  NTS  660;  Bus- 
tonaby  v.  Revardel,  71  Misc.  207,  130 
NYS  894;  Conrled  Metropolitan  Op- 
era Co.  V.  Brln,  66  Misc.  282.  123 
NYS  6;  Pastor  v.  Solomon,  26  Misc. 
125,  55  NYS  956  [aff  26  Misc.  322.  64 
NYS  576];  Wilson  v.  Duls,  1  NTClty 
Ct  132.  See  Hammersteln  v.  Constan- 
tino, 220  N.  Y.  762,  116  NE  1060  [aff 
164  App.  Div.  943,  149  NYS  1085] 
(where  plaintiff  was  allowed  twenty- 
five  thousand  dollars  for  breach  by 
opera  and  concert  singer). 

Oh. — Jacobs  v.  Shannon  Furniture 
Co.,  32  Oh.  Cir.  Ct.  51. 

Tenn. — Tennessee  Mfg.  Co.  v. 
James,  91  Tenn.  164,  IS  SW  262,  30 
AmSR    865,    15    LRA   211. 

Wis. — Ryan  v.  Martin,  16  Wis.   67. 

Alta. — Ellis  V.  Fruchtman,  6  Alta. 
L.  466,  8  DomLR  368,  28  WeatLR 
776. 

B.  C. — ^Ashmore  v.  Bank  of  Brltlab 
North  America.  18  B.  C  257.  13  Dom 
LR  73,  24  WestLR  840. 

[a]  IIl«atrstloBB^^(l)  Where  an 
agreement  to  employ  an  attorney  in  a 
very  important  suit,  after  providing 
for  a  liberal  compensation  in  €»se 
of  success,  stipulated  tiiat  in  ■  case 
the  suit  should  be  settled,  discontin- 
ued, or  taken  from  the  attorney's 
control,  he  should  be  paid  fifteen 
thousand  dollars,  it  was  held  that 
this  sum  was  not  a  penalty,  but  liqui- 
dated damages,  in  lieu  of  damages  of 
an  uncertain  and  doubtful  nature. 
Ryan  v.  Martin,  16  Wis.  57.  (2)  A 
contract  that,  if  an  employee  quit 
without  giving  a  week's  notice,  the 
employer  may  retain  a  week's  wages 
as  liquidated  damages,  is  reasonable 
and  enforceable:  Gleaton  v.  Fulton 
Bag,  etc  ,  Mills,  5  Oa.  A.  420.  63  SB 
520.  (3)  Under  a  contract  of  em- 
ployment of  a  driver  of  milk  wagons, 
providing  for  forfeiture  of  an  amount 
deposited  by  the  driver  as  liquidated 
damages,  if  he  failed  to  account  for 
collections,  the  driver  is  not  entitled 
to  recover  the  deposit,  where  he  was 
discharged  for  deficiency  in  his  cash 
returns  of  collections.  Whltson  v. 
Sheffield  Farms-Slawson-Decker  Co.. 
76  Misc.  180,  136  NYS  560.  (4)  A  pro- 
vision for  one  thousand  dollars  liqui- 
dated damages  for  breach  of  a  con- 
tract of  employment  for  two  years  at 
one  hundred  and  fifteen  dollars  a 
week  by  musicians  whose  services  are 
to   a   degree   unique   and   personal  Is 


For  l»t«v  eaaaa,  davslopmaats  and  oIiMiraa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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portion  to  the  breach  oomplained  of.** 

H  257]  f.  Hire.  The  parties  to  a  contract  of 
hire  may  properly  stipulate  as  to  the  valne  of  the 
hired  property,'  and  such  a  stipulation  will  be  en- 
forced in  the  absence  of  fraud  or  mistake,'  or,  ac- 
cording to  some  authorities,  uneonscionableness.' 
Bat  a  sum  provided  in  addition  to  actual  damages 
sustained  will  be  held  a  penalty.* 

[i  258]    g.    BefniniBg  from  Bnaineu  or  Profaa- 


tiaa.  Where  a  contract  has  been  made' not  to  en- 
gage in  any  particular  profession  or  business  within 
stated  limits,  it  has  been  the  policy  of  the  courts  to 
construe  such  an  agreement  as  liquidated -damages 
rather  than  as  a  penalty,'  in  the  absence  of  any  evi- 
dence tq  show  that  the  funount  of  damages  claimed 
is  unjust  or  oppressive,"  or  that  the  amount  claimed 
is  disproportionate  to  the  damages  that  would  re- 
sult from  the   breach   or  breaches  of  the  several 


reasonable,    and    should    be    upheld. 
Bustonaby  v.  Revardel,  71  HIsc.  207, 
ISO  NTS  894. 
m.     Pastor    V.    Solomon,    it    Misc. 

125,  65  NTS  958  [aff  25  Misc.  >£2,  54 
NTS  5751;  Wasner  v.  .  Kingsley,  7 
Misc.  744.  27  NTS  1124;  Schmleder  v. 
Kingsley.  «  Mlso.  107,  26  NTS  31: 
Jacobs  T.  Shannon  Furniture  Co.,  22 
Oh.  Clr.  Ct.  61. 

[a]  mnatxmtlom,/ — A  contract  of 
employment  between  a  waiter  and 
the  proprietors  of  a  hotel  which  stlp- 
ulatea  that  if  the  waiter  leavea  their 
service  without  fivinr  three  days' 
notice  he  shall  forfeit  all  moneys 
owtnR  him  provides  for  a  penalty, 
and  not  for  liquidated  damases,  since 
the  amount  is  greatly  in  excess  of 
the  actual  damage.  Wagner  v. 
Kingaley,  7  Misc.  744,  27  NTS  1124; 
Schmleder  v.  Klngsley,  <  Misc.  107. 
26  NTS  81. 

1.  Sun  Printing,  etc.,  Assoc  ▼. 
Moore,  188  U.  8.  «42,  22  SCt  240,  46 
L.  od.  866. . 

[a]  aaaaoB  for  rola, — "The  law 
does  not  limit  an  owner  of  property, 
m  his  dealings  with  private  Individ- 
uals, respecting  such  property,  from 
affixing  his  own  estimate  of  Its  value 
upon  a  sale  thereof,  or  on  being  so- 
licited to  place  the  property  at  haa- 
ard  by  delivering  it  into  the  custody 
of  another  for  employment  In  a  per- 
ilous adventure.  If  the  would-be  buy- 
er or  leasee  is  of  the  opinion  that  the 
value  affixed  to  the  property  Is  exor- 
bitant, he  Is  at  liberty  to  refuse  to 
enter  Into  a  contract  for  Its  acquisi- 
tion. But  if  he  does  contract  and 
has  Induced  the  owner  to  part  with 
his  property  on  the  faith  of  stipu- 
lations as  to  value,  the  purchaser  or 
hirer,  in  the  absence  of  fraud,  shoull 
not  have  the  aid  of  a  court  of  equity 
or  of  law  to  reduce  the  agreed  value 
to  a  sum  which  others  may  deem  Is 
the  actual  value."  Sun  Printing, 
etc,  Assoc  V.  Moore,  188  U.  8.  642, 
C73,  22  SCt  240,  46  L.  ed.  366. 

a.  Sun  Printing,  etc.,  Assoc  v. 
Moore,  183  U.  8.  642,  22  SCt  240,  46 
L,    ed.    866. 

8.     Baxter  v.  Wales,  12  Mass.   365. 

[a]  XUnstcattoB^ — Where  a  con- 
tract for  the  hiring  of  a  cow  for  a 
year  provides  that  the  borrower  Is 
to  return  the  cow  in  a  year  with  six 
dollars,  and  if  not  then  delivered  pay 
six  dollars  a  year  until  delivered,  the 
damages  allowed  for  failure  to  re- 
turn the  cow  win  be  the  first  six 
dollars  and  interest  thereafter  on  that 
amount  and  the  value  of  the  cow, 
since  the  terms  of  the  contract  are 
unconscionable  and  void.  Baxter  v. 
Wales.  12  Mass.  365. 

4.  Meyer  v.  Elstes.  164  Mass.  467, 
41  NE  683,  32  LRA  283. 

[a]  ninstratloB, — ^Where  a  con- 
tract by  defendants  for  the  use  of 
electrotype  plates  provides  that  they 
shall  be  liable  for  any  damages 
caused  by  a  wrongful  use  thereof, 
and  shall  pay  in  addition  a  fine  equal 
to  ten  times  the- price  of  the  electro- 
types wrongfully  used,  the  fine  Is  a 
penalty,  and  not  liquidated  damages, 
since  it  is  in  addition  to  the  actual 
damage  sustained.  Meyer  v.  Bstes, 
164  Mass.  457,  41  NE  683,  32  LRA 
283. 

B,  V.  S. — Fleiachman  v.  Rahm- 
storf,  226  Fed.  443,  141  CCA  273. 

Ala. — McCurry  v.  Olbson,-  108  Ala. 
451,  18  S  806.  64  AmSR  177. 

Ark. — ^Klmbro    v.    Wells,    112    Ark. 

126,  165  SW  646. 

CaL— Frans  v.  Bieler,  126  Cal.  176, 


56  P  249,  58  P  466:  Potter  v.  Ahrens, 
110  Cal.  674,  48  P  888;  Streeter  v. 
Rush,  26  Cal.  67;  Nash  v.  Hermosllla, 
9  Cal.  584,  70  AmD  676. 

Conn. — Schoolnlck  v.  Oold,  89  Conn. 
110,  93  A  124. 

Oa. — Newman  v.  Wolfson,  69  Oa. 
764. 

III. — Standard  Brewery  v.  Schmal- 
hausen,  175  111.  A.  629;  Boyce  v.  Wat- 
son, 62  111.  A.  361.  See  Standard 
Brewery  v.  Lynch,  195  111.  A.  445; 
Gewlrtz  v.  Abraham,  171  111.  A.  433. 

Ind. — Johnson  v.  Qwinn.  100  Ind. 
466;  Splcer  v.  Hoop,  61  Ind.  365; 
Duffy  V.  Shockey,  11  Ind.  70,  71  AmD 
848;  Miller  v.  Elliott,  1  Ind.  484,  60 
AmD  475,  Smith  267;  Bennett  v.  Car- 
mlchael  Produce  Co.,  (A.)  115  NE 
793;  Merlca  v.  Burget.  36  Ind.  A.  453, 
75  NE  1088. 

Iowa. — Stafford  v.  .Shortreed,  62 
Iowa  524.   17  NW  756. 

Ky.— Applegate  v.  Jacoby,  9  Dana 
206.  But  compare  Collins  v.  Far- 
quar,  4  Lltt.  158  (where  provision  was 
held  for  a  penalty). 

La. — Ooldman  v.  Goldman,  51  La. 
Ann.  761,  26  8  655. 

Me. — Augusta  Steam-  Laundry  Co. 
V.  Debow,  98  Me.  496,  67  A  845;  Hol- 
brook  V.  Tolby,  66  Me.  410,  22  AmR 
681. 

Hd. — Mt  Airy  Milling,  etc,  Co.  v. 
Runklea,  118  Md.  371,  84  A  633,  LRA 
1915E   373. 

Mass. — Smith  v.  Bergengren,  153 
Mass.  236,  26  NE  690,  10  LRA  768; 
Tufts  V.  Atlantic  Tel.  Co.,  161  Mass. 
269,  23  NE  844;  Cushing  V.  Drew,  97 
Mass.  445;  Pierce  v.  Fuller,  8  Mass. 
223,   6   AmD  102. 

Mich.— Oelger  v.  Cawley,  146  Mich. 
660,  109  NW  1064;  Jaqulth  v.  Hudson, 
5  Mich.  123. 

Mo.— Wills  v.  Forester,  140  Mo.  A. 
321,  124  SW  1090. 

Nebr. — Pankonin  v.  Gorder,  97 
Nebr.  337,  149  NW  811;  Skinner  v. 
Wilson,  76  Nebr.  445.  107  NW  771. 

N.  H.— Clark  v.  Britton,  76  N.  H. 
64.   79   A   494. 

N.  J. — Robinson  v.  Centenary  Fund, 
etc..  Aid  Soc,  68  N.  J.  L.  723,  64  A 
416;  Hoagland  v.  Segur,  38  N.  J.  L. 
230. 

N.  T. — Dunlop  V.  Gregory,  10  N.  T; 
241,  61  AmD  746;  Llotta  v.  Abruzzo, 
82  App.  Div.  429,  81  NTS  877;  Mott 
V.  Mott,  11  Barb.  127;  Breck  v.  Rlng- 
ler,  13  NTS  501;  Pearson  v.  Williams, 
24  Wend.  244  [alT  26  Wend.  630]; 
Williams  v.  Dakin,  22  Wend.  201  [afT 
17  Wend.  447];  Smith  v.  Smith,  4 
Wend.  468;  Nobles  v.  Bates,  7  Cow. 
307. 

N.  C— Bradshaw  v.  Mlllikin,  173 
N.  C.  432,  92  SE  161,  163,  LRA1917E 
880   tcit  Cyc]. 

Oh. — Grasselli  v.  Lowden,  11  Oh. 
St.  349;  Lange  v.  Werk.  2  Oh.  St. 
519. 

Pa.— Kelso  v.  Reld,  145  Pa.  606.  23 
A  323,  27  AmSR  716;  Stover  v.  Spiel- 
man,  1  Pa.  Super.  626;  Worrell  v. 
Hurtlg,  11  Pa.  DIst.  788;  Knicker- 
bocker Ice  Co.  V.  Montgomery,  7  Pa. 
DIst.  463,  21  Pa.  Co.  409;  Wilkinson 
V.  Colley,   6   Kulp    (Pa.)    401. 

Tenn. — Muse  v,  Swayne,  2  Lea  251, 
31   AmR  607. 

Tex. — Miller  v.  Chicago  Portrait 
Co.,  (Civ.  A.)  195  SW  619;  Orenbaum 
V.  Sowell,  (Civ.  A.)  153  SW  905  [quot 
Cyc];  Rucker  v.  Campbell,  35  Tex. 
Civ.  A.  178.  79  SW  627;  Tobler  v.  Aus- 
tin, 22  Tex.  Civ.  A.  99.  53  SW  706; 
Rlgglns  V.  Hinchman,  3  Tex.  A.  Civ. 
Cas.   i   30. 

Vt. — Borley    v.    McDonald,    69    Vt. 


309,  88  A  60;  Barry  v.  Harrto,  49  Vt. 
392. 

Wash. — Canady  V.  Knox,  43  Wash. 
567,    572,    86    P   930    tdt   CyC]. 

Eng.— Webster  v.  Bosanquet,  119121 

A.  C.  394,  AnnCasl912C  1019:  Salnter 
V.  Ferguson,  7  C.  B.  716,  62  ECL  716, 
137  Reprint  283;  Crlsdee  v.  Bolton, 
3  C.  i  P.  240,  14  ECL  547;  Reynolds 
v.  Bridge,  6  E.  &  B.  528,  88  ECL  628, 
119  Reprint  961;  Mercer  v.  Irving,  B. 

B.  &  B.  663,  96  ECL  563,  120  Reprint 
619;  Atkyns  v.  KInnler,  4  Exch.  776, 
154  Reprint  1439;  Galsworthy  v. 
Strutt,  1  Exch.  659,  154  Reprint  280; 
Price  ^v.  Green,  16  M.  &  W  846,  153 
Reprint  1222,  6  ERC  406;  Rawllnson 
v.  Clarke,  14  M.  &  W.  187,  153  Reprint 
442;  Green  v.  Price,  13  M.  4  W. 
695,  153  Reprint  291:  Lelghton  v. 
Wales,  3  M.  &  W.  546,  160  Reprint 
1262. 

N.  S. — ^Edwards  v.  Moore.  1  ^stLR 
422 

.  dnt. — Snider  v.  McKelvey,  27  Ont. 
A.  339,  20  CanLTOecNotes  298;  Miller 
V.  Thompson,   20  CanLTOecNotes  77. 

Que. — Qlrard  v.  Rousseau,  36  Que. 
Super.    79. 

[a]  ZUnstzattoBS,— (1)  Upon  the 
sale  of  a  stock  of  merchandise  for 
seventeen  hundred  and  ninety-one 
dollars,  a  stipulation  whereby  the 
vendor  agreed  to  forfeit  two  thou- 
sand dollars  In  case  he  should  en- 
gage In  a  competing  business  Is  not 
so  unjust  or  oppressive  or  dispropor- 
tionate to  the  damages  sustained  that 
It  cannot  be  enforced  as  a  provision 
for  liquidated  damages.  Flelschman 
V.  Rahmstorf,  226  Fed.  443,  141  CCA 
273.  (2)  Where  defendant  sold  plain- 
tiff his  business  and  good  will,  and 
gave  a  bond  In  the  penalty  of  one 
hundred  dollars  not  to  engage  in  the 
same  business  In  the  same  place,  the 
one  hundred  dollars  was  In  the  na- 
ture of  stipulated  damages,  and  de- 
fendant was  liable  in  the  full  sum 
for  a  single  breach,  and  plaintiff 
could  not  maintain  an  injunction  un- 
der Code  f  3386,  for  a  "continuation" 
of  the  breach,  the  whole  liability 
having  been  Incurred  by  a  single 
breach.  Stafford  v.  Shortreed,  62 
Iowa  524,  17  NW  756.  (3)  A  stipu- 
lation, in  a  contract  of  sale  of  a 
banking  business,  for  a  forfeiture 
.of  One  thousand  dollars  In  case  of  a 
failure  of  either  party  to  fulfill  the, 
same,  the  vendors  having  agreed  to 
quit  the  banking  business  and  not 
to  start  another  bank  In  the  town  as 
long  as  the  purchaser  owned  the 
bank  In  question,  and  the  purchaser 
having  agreed  to  pay  for  the  bank 
with  notes  due  on  certain  dates,  con- 
stitutes an  agreement  for  liquidated 
damages,  and  not  for  a  penalty. 
Merlca  v.  Burget,  36  Ind.  A.  453,  76 
NB  1083.  (4)  Provision  In  a  contract 
of  employment  by  an  Insurance  agent 
that  if  the  employee  shall,  within 
a  year  from  termination  of  his  em- 
ployment, solicit  any  Insurance  that 
shall  at  that  time  be  held  by  the 
employer  from  any  party,  he  shall 
forfeit  and  pay  to  the  employer  five 
hundred  dollars,  as  liquidated  dam- 
ages, will  be  sustained  as  a  provi- 
sion for  liquidated  damages.  Borley 
V.  McDonald.  69  Vt.  309.  38  A  60. 

a.  111.— Mueller  v.  Klelne,  27  111. 
A.  473.  See  Standard  Brewery  v. 
Johnston.  191  111.  A.  5. 

Ky— Gropp  v.  Perkins,  148  Ky.  183, 
146  8W  389. 

N.  C— Bradshaw  v.  MllUkln,  173 
N.  C.  432,  92  SE  161,  163.  LRA1917B 
^80   [clt  Cyc]. 
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covenants  of  the  agreement.^  While  the  aeciaions 
in  this  class  of  eases  are  nsoally  based  upon  the 
fact  that  the  damages  are  uncertain  and  cannot  be 
estimated,*  it  has  also  been  held  that  where  there  is 
a  promise  to  pay  a  particular  sum  in  case  of  brea<!h, 
or  where  the  payment  of  the  sum  named  is  the  very 
substance  of  the  agreement,  a  recovery  may  be  had 
for  the  sum  named.*  In  some  cases,  however,  a 
contrary  view  has  been  taken  on  the  ground  that 
such  contracts  are  in  their  nature  susceptible  of  a 
trivial  or  partial  breach,  for  which  the  sum  stated 
would  be  excessive."*  And  where  in  such  a  contract 
it  was  shown  that  the  stipulated  amount  was  wholly 


inadequate  as  compensation  for  the  actual  dam- 
age, the  sum  provided  to  be  paid  on  a  breach  was 
held  to  be  penal  in  character,  and  plaintiff's  recov- 
ery was  not  limited  thereto.^^  Where  the  parties 
have  termed  the  sum  recoverable  a  "penalty"  their 
contract  will  ordinarily  be  donstrued  accordingly.'' 
[i  259]  h.  Stipniations  against  Delay."  Where 
a  party  has  defaulted  in  the  performance  of  some 
contract  involving  a  stipulation  of  forfeiture  in  case 
of  a  failure  in  timely  performance,  the  courts  as  a 
general  rule  construe  the  same  as  liquidated  dam- 
ages rather  than  as  a  penalty,'*  unless  it  can  be 
seen  from  the  evidence  that  the  forfeiture  i^  dis- 


Pa.— Kelso  v.  Reld,  14S  Pa.  <oe,  t< 
A    323,    27   AmSR   716. 

Tenn. — Muse  ▼.  Swayne,  2  Lea  <S1, 
31  AmR  607. 

Tex. — Orenbaum  v.  Sowell,  (Civ. 
A.)  163  SW  SOS,  906  [qaot  Cyc];  IMk- 

?tns  V.  Hlnchman,  3  Tex.  A.  Civ.  Cas. 
SO. 

Vt.— Borley  v.  McDonald.-  69  Vt. 
309,  38  A  60. 

7.  Kan. — Heatwole  v.  Qorr«ll,  SB 
Kan.  692,   12  P  13B. 

Mass. — Perkins  v.  Lyman,  11  Mass. 
76,    6  AmD  158. 

Mich.— Decker  v.  Pierce,  191  Mich. 
64,   1B7  NW  884.  ' 

N.  M.— Thomas  v.  Qavin,  16  N,  M. 
660,   110  P  841. 

N.  T. — ^Broadbrooks  v.  Tolles,  114 
App.  Div.   646.  99  NTS  996. 

N.  C— Bradshaw  v.  MllllWn,  173 
N.  C.  432.  92  SE  161.  163.  LRA1917S 
880  [cit  Cycl.  Compare  Disosway  v. 
Edwards.  84  N.  C.  264,  267,  46  SB  601, 
502  (where  the  court  said:  "We  are 
not  Inadvertent  to  the  line  of  de- 
cisions dlstlngrulshinK  between  ordi- 
nary contracts  and  those  stipulating 
against  carrylngr  on  a  trade  or  busi- 
ness; but  while  in  such  cases  the 
courts  are  more  Inclined  to  allow 
liquidated  damages,  yet  in  all  cases 
the  clear  Intention  of  the  parties  and 
the  reasonableness  of  the  amount 
must  aflirmatively  appear  to  with- 
draw the  case  from  the  operation  of 
the  general  rule"). 

Pa. — Wilkinson  v.  CoUey,  164  Pa. 
86.  30  A  286,  26  LRA  114;  Moore  v. 
Colt,  127  Pa.  289,  18  A  8,  14  AmSR 
845. 

Tex. — Orenbaum  v.  Sowell,  (Civ. 
A.)   153  SW  905,  906   [quot  Cyc]. 

8.  Ark.— Klmbro  v.  Wells,  112 
Ark.  126.  165  SW  645. 

Cal. — Streeter  v.  Rush,  26  C^l. 
«7. 

CoYin. — Schoolnick  v.  Oold,  89  Conn. 
110.   93  A  124. 

Qa. — Newman  ▼.  Wolfson,  69  Oa. 
764. 

.  111.— Boyce   v.   Watson,    52    111.    A. 
861.  _, 

Ind. — Bennett  v.  Carmichael  Prod- 
uce Co.,    (A.)    116  NB  793. 

Mass. — Cuahlng  v.  Drew,  97  Mass. 
446. 

Mich. — Jaquith  v.  Hudson,  6  Mich. 

N.  H.— aark  v.  Brltton,  76  N.  H. 
<4,   79  A  494. 

N.  T. — Llotta  V.  Abruszo,  82  App. 
Div.  429,  81  NTS  877;  Mott  v.  Mott, 
11  Barb.  127;  Dakin  v.  Williams,  17 
■Wend.  447  [aff  22  Wend.  201];  Nobles 
V.  Bates,  7  Cow.  307. 

N.  C— Bradshaw  v.  Mllllkin,  173 
N.  C.  432,  92  SB  161,  163,  LRA1917I! 
880   [cit  Cyc]. 

Oh. — Lange  v.  Werk.  2  Oh.  St.  619. 

Pa. — ^Wilkinson  v.  CoUey,  6  Kulp 
-401. 

Tenn. — Muse  v.  Swayne,  2  Lea  261, 
81  AmR  607. 

Tex. — Orenbaum    v.    Sowell,     (Civ. 
A.)    153    SW    906,    906    [quot    Cyc" 
Tobler  v.  Austin,  22  Tex.  Civ.  A.   " 
S3  SW  706. 

Vt. — Borley  v.  McDonald,  69  Vt. 
309,  38  A  60;  Barry  v.  Harris,  49  Vt. 
392. 

Wash. — C!anady  v.  Knox,  48  Wash. 
^67,  572,  86  P  930  [cit  <3yc]. 
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Ont — Snider  T.  McKelvey,  27  Ont. 
A.  339. 

9.  Applegate  v.  Jacoby,  9  Dana 
(Ky.)  206;  Smith  v.  Bergengren,  153 
Mass.  236,  26  NE  690,  18  LRA  768; 
Bradshaw  v.  Milllkin,  173  N.  C.  432, 
92  SE  161,  163,  LRA1917E  880  [cit 
Cyc];  Orenbaum  v.  Sowell,  (Tex. 
Civ.  A)  153  SW  905,  906   [quot  Cyc]. 

10.  111. — Radloft  V.  Haase,  196  111. 
365.  63  NE  729   [rev  96  111.  A.  74]. 

Kan. — Mets  ▼.  Clay,  101  Kan.  45, 
165  P  809;  Heatwole  v.  Qorrell,  36 
Kan.  692.  12  P  135. 

Me.— BurrUl  v.  Daggett,  77  Me.  645, 
1  A  677. 

Mass. — ^Perkins  v.  Lyman,  11  Mass. 
76.  6  AmD  158. 

Mich.— Decker  v.  Pierce,  191  Mich. 
64,  157  NW  884. 

Pa. — Wilkinson  v.  CoUey.  164  Pa. 
36,   30  A  286.  26  LRA  114. 

Ont. — Townsend  v.  Rumball,  19 
Ont.  L.  488. 

[a]  IllaatntlOB. — ^Where  a  party 
undertook  not  to  engage  In  business 
in  a  certain  locality  for  a  stated  peri- 
od, in  the  penalty  of  a  named  sum, 
it  was  held  that  such  sum  would  be 
considered  as  a  penalty  and  not  as 
liquidated  damages,  because,  it  was 
said,  the  sum  stated  was  Intended  to 
cover  all  possible  breaches  or  viola- 
tions of  the  agreement,  continuing 
throughout  the  entire  period,  where- 
as according  to  the  terms  of  the  in- 
strument the  amount  would  be  pay- 
able upon  a  breach  after  a  single  day. 
Heatwole  v.  Oorrell,  36  Kan.  692,  12 
P  136. 

H.  Moore  v.  Colt,  127  Pa.  289.  18 
A  8.  14  AmSR  845. 

la.  Radios  v.  Haase,  196  111.  365, 
63  NE  729;  Smith  v.  Brown,  164 
Mass.  684,  42  NE  101  (holding  that, 
where  defendant  on  selling  to  plain- 
tiff his  business  covenanted,  "under  a 
penalty"  of  a  certain  amount,  not  to 
engage  In  competition,  with  him,  the 
contract,  being  drawn  by  plalntiR's 
attorney  and  signed  by  defendant 
without  reading,  would  be  construed 
to  provide  a  penalty  and  not  liqui- 
dated damages,  in  the  absence  of 
strong  evidence  to  show  a  contrary 
Intention).  But  see  Llotta  v.  Abruuo, 
82  App.  Div.  429,  81  NTS  877  (hold- 
ing that,  where  plaintiff  purchased 
defendant's  barbor  shop  for  a  price 
based  In  great  part  upon  the  good 
will  of  the  business,  and  as  a  part 
of  the  bill  of  sale  defendant  agreed 
not  to  start  or  work  in  any  other 
barber  shop  within  a  specified  dis- 
tance from  the  shop  sold,  "under  pen- 
alty of  a  fine  of  three  hundred  dol- 
lars," the  quoted  provision  should  be 
construed  as  for  liquidated  damages 
and  not  as  a  penalty). 

13.  Delay  dn*  to  vlalatlff  see  In- 
fra   !    263. 

'Waiver  of  delay  see  infra  i  265. 

14.  U.  S. — ^Wood  v.  Niagara  Palls 
Paper  Co.,  121  Fed.  818.  58  CCA  256: 
Brooks  V.  Wichita,  114  Fed.  297,  62 
(XJA   209. 

Ala. — Cleveland  Crane,  etc.,  Co.  v. 
American  Cast  Iron  Pipe  Co.,  168  Ala. 
250,  53  S  313;  O'Brien  v.  Annlston 
Pipe-Works,  93  Ala.  582,  9  S  416; 
Watt  V.  Sheppard,  2  Ala.  426. 

Ark. — Nllson  v.  Jonesboro,  B7  Ark. 
168,    20    SW    1093;    Lincoln    v.    Little 


Rock  Granite  CIo.,  66  Ark.  406,  19  SW 
1056. 

D.  C. — ^D.  C.  V.  Harlan,  etc,  Co.,  30 
App.  270;  Smack  v.  Campbell,  14  App. 
186. 

111. — Hennessy  v.  Metsger,  162  111. 
506,   88   Na  1058,  43  AmSR   267. 

Ind. — Bird  V.  St.  John's  Episcopal 
Church,  ISi  Ind.  138,  56  NE  129. 

Md.: — Oeiger  v.  Western  Maryland 
R.  Co.,  41  Md.  4. 

Mass. — Hall  v.  Oowley,  6  Allen 
304,  81  AmD  746. 

N.  J.— Tllton  V.  McLaughlan.  83 
N.  J.  L.  107.  84  A  1044;  Jersey  City 
V.  Plynn.  74  N.  J.  Bq.  104,  70  A  497 
[rev  on  other  grounds  76  N.  J.  Eq. 
607,  76  A  3]. 

N.  T. — Hosier  Safe  Co.  v.  Maiden 
Lane  Safe  Deposit  Co.,  199  N.  T.  479. 
93  NE  81,  37  LRANS  363;  Macey  Co. 
V.  New  York,  144  App.  Div.  408,  129 
NTS  241  [aff  208  N.  T.  614  mem,  101 
NE  1110  mem];  Weeks  v.  LltUe.  47 
N.  T.  Super.  1  [mod  on  other  grounds 
89   N.  T.  -566]. 

Or. — Grants  Pass  v.  Rogue  River 
Public  Service  Corp.,  171  P  400:  Sa- 
lem V.  Anson,  40  Or.  339, -«7  P  190,  91 
AmSR  485,  56  LRA  169;  Louis  v. 
Brown.  7  Or.   326. 

Pa. — ^Anbrldge  v.  Pittsburgh,  eta, 
St.  R.  Co..  234  Pa.  167,  82  A  1106; 
Malone  v.  Philadelphia,  147  Pa.  416, 
23  A  628. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc..  Co.,  104  Tenn. 
568,  58  SW  303,  IS  AmSR  933,  50 
LRA   729. 

Tex. — Grayson  v.  Marshall,  (Civ. 
\.)  146  SW  1034;  Marshall  v.  Atkins, 
(CiV.  A.)  127  SW  1148;  Harris  Coun- 
ty v.  Donaldson,  20.  Tex.  Civ.  A.  9, 
48  SW  791. 

Va. — Welch  v.  McDonald,  86  Va. 
500.   8   SB  711. 

Wash. — American  Copper,  etc., 
Galland-Burke  Works  v.  Brewing. 
etc.,  Co.,  30  Wash.  178,  70  P  236. 

W.  Va. — ^Wheeling  Mold,  etc.  Co.  v. 
Wheeling  Steel,  etc..  Co.,  68  W.  Va. 
62,  64,  51  SE  129  [cit  ^c]. 

Can. — Canadian  Gen.  Electric  Co.  v. 
Canadian  Rubber  Co.,  62  Can.  S.  C. 
349    [dism   app   47   Que.    Super.    24]. 

[a]  AppUoation  of  mlew — ^A  clause 
In  a  contract  for  the  removal  of  stone 
from  lots  within  a  certain  time, 
which  provides  that  the  contractor 
shall  recover  an  additional  compen- 
sation for  each  day  saved  by  the  ter- 
mination of  the  work  before  such 
time,  and  that  a  like  sum  shall  be 
paid  as  liquidated  damages  for  each 
day's  delay  after  such  time,  will  be 
construed  as  providing  for  liquidated 
damages,  and  not  as  -creating  a  pen- 
alty, when  the  property  owner  has 
lost  the  sale  of  the  lots  at  a  profit 
by  reason  of  the  contractor's  delay. 
Dunn  v.  Morgenthau,  73  App.  Div. 
147,  76  NTS  827  [aft  176  N.  T.  618 
mem,  67  NE  108  mem]. 

[b]  acuBlotpal  fMaoUasB. — Where 
In  granting  a  franchise  to  a  street 
railroad  or  to  an  electric  light  or  gas 
company,  a  city  requires  the  grantee 
to  furnish  bond  or  make  a  deposit 
in  a  specifled-  sum  to  Insure  that 
the  railroad  or  plant  shall  be  com- 
pleted and  In  operation  by  a  specifled 
date,  tiie  sum  designs  ted  In  the  bond 
or  deposited  by  the  grantee  will  be 


For  latar  oaasa,  davslopmsata  and  ohaafaa  in  tb*  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pro}x>rtionate  to  the  breaeh." 

Building  contzacts.  The  question  as  to  liquidated 
damage^  or  a  penalty  very  frequently  arises  under 
contracts  for  building,  which  provide  a  forfeiture 


construed  na  liquidated  damaKea,  and 
upon  the  failure  to  comply  with  the 
conditions  the  municipality  may  re- 
cover the  amount  without  showing 
any  actual  damases.  Hattersly  v. 
Watervllle,  2e  Oh.  Clr.  Ct.  226; 
Grants  Pass  v.  Rogue  RlTer  Public 
Service  Com..  (Or.)  171  P  400;  Salem 
V.  Anson.  40  Or.  339,  67  P  190,  91 
AmSR  486,  66  LJLA.  169;  Gray  son  v^^ 
Marshall,  (Tex.  Civ.  A.)  146  sif\  < 
1034;  Whltcomb  v.  Houston,  61  Tex. 
ClT.  A.  666,  130  SW  215  (holding  that 
the  ordinary  rules  governing  the  de- 
terjnination  whether  stipulated  dam- 
ages are  liquidated  damages  or  a 
penalty  do  not  apply  to  contracts 
embodied  in  legislative  grants) ;  Blar- 
shall  V.  Atkins.  (Tex.  Civ.  A)  127 
SW    1148. 

[c]  Oood  faltk  a*  AsfemM, — Where 
plaintiff  agreed  Ho  construct  and  de- 
liver certain  machinery  by  a  time 
fixed,  and  tliat  flfty  dollars  should  be 
deducted  for  each  day's  delay,  ha 
cannot  avoid  the  deduction  by  show- 
ing that  he 'proceeded  in  good  faith 
and  with  due  diligence  with  the  tise 
of  all  means  in  his  power.  Wheeling 
Mold,  etc..  Co.  y.  Wheeling  Steel, 
ete,  Co..  68  W.  Va.  <2,  51  SE  129. 

IB.  Ala. — O'Brien  v.  Annlston 
Pipe- Works,  93  Ala.  682,  9  8  416: 
Hooper  v.  Savannah,  etc.,  R  Ck>.,  69 
Ala.  629;  Watt  v.  Sheppard,  2  Ala. 
426. 

Ark. — ^Lincoln  v.  Lilttle  Rock  Oran- 
ite  Co.,  66  Ark.  406,  19  SW  1056. 

Ind. — ^Dlll  V.  Lawrence,  109  Ind.  664, 
10  NE  673. 

Iowa. — Cioen  v.  Bircliard,  124  Iowa 
394.   100  NW  48. 

Ky. — Hahn  v.  Horstman,  12  Bush 
249:  EUsabethtown,  etc.,  R  Co.  v. 
Geoghegan,  9  Bush  56. 

Mass. — Hall  v.  Crowley,  5  Allen 
304.   81  AmD  745. 

Mo. — Potter  v.  McFherson,  61  Mo. 
240;  Moore  v.  Platte  County,  8  Mo. 
467. 

N.  T. — C^lwell  v.  Lawrence,  38 
N.  T.  71,  6  Transcr.  A.  307.  36  How 
Pr  306  [alT  38  Bdrb.  643]:  Traub-Dltt- 
mar  Constr.  Co.  v.  Hartman,  61  Misc. 
173,  112  NTS  919  [afT  133  App.  Dlv. 
889  mem,  117  NTS  1149  mem]. 

Pa. — Clements  v.  Schuylkill  River, 
etc,  Co.,  132  Pa.  446,  19  A  276. 

Tex. — Jennings  v.  Wilier,  (Civ.  A.) 
32  SW  24. 

Wash. — Sheard  v.  U.  S.  Fidelity, 
etc.,  Co.,  58  Wash.  29,  107  P  1024, 
109  P  276. 

Wis. — J.  Q.  Wagner  Co.  v.  C^wker, 
112    Wis.    532.    88    NW    599. 

[a]  XUnatratloBa. — (1)  Where  a 
railroad.  Instead  of  condemning  l^nd 
under  the  statute,  contracted  with 
the  owner  for  the  land  on  condition 
of  doing  certain  work  on  specified 
streets  within  a  certain  time,  agree- 
ing that  for  every  day  after  default 
it  would  pay  the  owner  one  dollar, 
the  agreement  was  for  a  penalty,  and 
not  for  liquidated  damages,  since 
there  was  no  proportionment  of  the 
sum  atlpulated  to  the  actual  dam- 
age. Hooper  v.  Savannah,  etc.,  R. 
Co.,  69  Ala.  629.  (2)  Where  a  vendor 
contracted  to  do  certain  work  on  the 
lot  sold,  and  In  case  he  failed  to  per- 
form, aigreed  to  pay  "as  liquidated 
damages''  twenty  dollars  a  day  for 
each  day  the.  work  remained  incom- 
plete after  the  expiration  of  the  stip- 
ulated time,  such  amount  to  be  de- 
ducted from  the  purchase  price  for 
which  the  purchaser  had  given  his 
note,  and  the  vendor  performed  about 
sixty  per  cent  of  the  agreed  work, 
and  then  stopped,  it  was  held  that 
since  the  actual  damages  sustained 
by  the  purchaser  could  readily  be 
ascertained,  the  amount  named  in  the 
contract  as  "liquidated  damages" 
should  be  regarded  as  a  penalty,  es- 
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peclally  as  its  enforcement  would  de 
prlve  the  vendor  not  only  of  the 
purchase  money  due  him,  but  a  large 
sum  in  excess  thereof.  Hahn  v. 
Horstman,  12  Bush    (Ky.)    249. 

[b]  Toxfeltaz*  held  rsagoaaMa,— 
CockslHitt  Flow  Co.,  Ltd.  v.  Alberta 
Bldg.  Co.,  Ltd.,  2  Alta.  U  472  [varied 
3  Alta.  L.  603J. 

'  18.  U.  S. — Stephens  v.  Essex  Coun- 
ty Park  Commn.,  143  Fed.  844,  75 
CCA  60  [certiorari  den  201  U.  S.  648, 
26  set  762,  50  L.  ed.  904];  Texas, 
etc.,  R.  (^o.  v.  Rust,  19  Fed.  239: 
Morris  v.  U.  S.,  60  Ct.  CI.  164. 

Ala. — George  y.  Roberts.  186  Ala. 
521,  65  S  341;  Stratton  v.  Fike,  166 
Ala.   203,   61   8  874. 

Ark.— Pine  Bluff  Hotel  Co.  v.  Monk, 
122  Ark.  308,  183  8W  761;  Nevada 
C!ounty  Bank  v.  Sullivan,  122  Ark. 
285,  183  SW  169,  AnnCasl917D  736; 
Nilson  y.  Jonesboro,  67  Arlc.  168,  2<) 
SW   1093. 

Conn. — Banta  v.  Motor  Co.,  89  Conn. 
51,  92  A  666;  Dean.  v.  Connecticut  To- 
bacco Corp.,  88  (>>nn.  619,  92  A  408. 

Fla. — Southern  Menhaden  Co.  y. 
How,  71  Fla.  128,  70  S  1000. 

Ga. — ^Washington  v.  Potomac  En- 
gineering, etc.,  Co.,  132  Qa.  849,  65  SE 
80;  Heard  v.  £>ooIy  County,  101  Oa. 
619,   28   SE   986. 

Kan. — St.'  Louis,  etc.,  R.  Co.  v. 
Oaba,  78   Kan.   432,  97  P  436. 

Ky. — Illinois  Surety  Co.  v.  Oarrard 
Hotel  Co.,   118  SW  967. 

La.— Hebert  v.  Well,  115  La.  424, 
39  S  389 

Md.— Baltimore  Bridge  Co.  v.  Unit- 
ed R.,  etc.,  Co.,  125  Md.  208,  93  A 
420;  Graham  v.  Cooper,  119  Md.  358, 
86  A  991;  United  Surety  Co.  v.  Sum- 
mers, 110  Md.  95,  72  A  776. 

Matfs. — Winston  v.  Plttsfleld,  221 
Mass.  356,  lOS  NE  1038;  Curtis  v. 
Brewer,   17   Pick.   613. 

Mich. — E^arly  v.  Tusslng,  182  Mlcti. 
314,  148  NW  678. 

Mo. — Thompson  v.  St.  Charles 
County,  227  Mo.  220,  126  SW  1044. 

N.  J. — Monmouth  Park  Assoc,  v. 
Wallls  Iron  Works,  55  N.  J.  L.  132. 
26  A  140,  39  AmSR  626,  19  LRA  456; 
McCUntlc  Marshall  (Constr.  Co.  v. 
Hudson  (bounty,  83  N.  /.  Eq.  639,  91 
A.   881. 

N.  T. — Mosler  Safe  Co.  v.  Maldeil 
Lane  Safe  Deposit  Co.,  199  N.  T. 
479,  93  NE  81,  37  LRANS  363;  Cfur- 
tis  V.  Van  Bergh,  161  N.  T.  47,  65 
NE  398;  Couch  v.  Newtown  Council 
Bldg.  Assoc,  109  App.  Dlv.  856,  96 
NTS  441;  PeekaklU,  etc.,  R.  Co.  v. 
Peeksklll,  «21  App.  Dlv.  94,  47  NTS 
305  [aft  165  N.  T.  628  mem,  69  NE 
1128  mem];  Brooklyn  Structural  Steel 
Corp.  V.  Lechtman,  92  Misc.  164. 
155  NTS  220;  Pettis  v.  Bloomer,  21 
HowPr   317. 

Oh. — Hattersly  v.  WaterviUe,  26 
■Oh.  Clr.  Ct.   226. 

Pa. — Ambridge  v.  Pittsburg,  etc., 
St.  R.  Co.,  234  Pa.  157,  82  A  1106; 
Tork  V.  Tork  R.  Co.,  229  Pa.  236,  78  A 
128;  Kunkle  v.  Wherry,  189  Pa.  198, 
42  A  112,  69  AmSR  802;  Malone  v. 
Philadelphia,  147  Pa.  416,  23  A  628; 
Faunce  v.  Burke,  16  Pa.  469,  65  AmD 
519. 

S.  C. — Carter  v.  Kaufman,  67  S.  C. 
456,   46   SE   1017. 

Tex.— Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467;  Indlanola  v.  Oulf, 
etc.,  R.  Co.,  66  Tex.  594;  Garrett  v. 
Dodson,  (Civ.  A.)  199  SW  675;  Foos 
Gas  Engine  Co.  v.  Falrview  Land, 
etc,  Co..  (Civ.  A.)  185  SW  882;  Gil- 
lespie V.  Williams,  (Civ.  A.)  179  SW 
1101 ;  Walsh  v.  Paducah  M.  E.  Church 
South,  (Civ.  A.)  173  SW  241;  Neblett 
v.  McGraw,  41  Tex.  Civ.  A  239,  91 
SW  309;  Brown  Iron  Co.  v.  Nor- 
wood, (Civ.  A.)  69  SW  253.  See 
Watson  v.  DeWltt  County.  19  Tex. 
Civ.  A  160,  46  SW  1061  (holding  that. 


of  a  certain  amount  for  each  day  in  which  the  work 

is  delayed.    The  courts  have  usually  construed  such 

forfeiture  clauses  as  liquidated  damages  rather  than 

as  a  penalty;^'  and  this  principally  on  the  ground 

where,  under  a  contract  for  liquidat- 
ed damages  for  delay  in  completing 
a  building,  the  contractor  partially 
completed  the  building  and  then 
abandoned  it,  and  at  the  time  of  the 
abandonment,  plaintiff  had  paid  him 
more  than  the  value  of  the  complet- 
ed portion,  the  measure  of  plaintiff's 
damages  was  the  difference  between 
the  value  of  the  building  completed 
and  the  contract  price,  the  amount 
paid  defendant  in  excess  of  the  value 
of  the  completed  portion,  and  the 
stipulated  damages  for  delay). 
Va. — Crawford  v.  Heatwole,  110  Va. 


368,  66  SE  46,  34  LRANS  587;  Welch 
V.  McDonald,  85  Va.  500,  8  SE  711. 

Wash. — DIckerman  v.  Reeder,  5>  . 
Wash.  405,  109  P  1060;  Sheard  v.  U.  8. 
Fidelity,  etc.,  Co.,  68  Wash.  29,  107 
P  1024,  109  P  276;  Erlckson  v.  Oreen, 
47  Wash.  613,  92  P  449;  Drumheller 
V.  American  Surety  Co.,  30  Wash.  630, 
71   P  26. 

W.  Va. — (Charleston  Lumber  Co.  y. 
Friedman,  64  W.  Va.  161,  157,  61  SB 
815    [quot   Cycl. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc..  Bank,  166  Wis.  647,  166 
NW  14;  Davis  v.  La  Oosse  Hospital 
Assoc,  121  Wis.  679,  99  NW  361,  1 
AnnC^s  950. 

Eng. — Fletcher  v.  Dyche,  2  T.  R. 
32,   100   Reprint  18. 

C^n. — Jones  v.  Reg.,  7  C^an.  8.  C. 
570. 

Alta. — Cockahutt  Plow  Co.,  Ltd.  y. 
Alberta  Bldg.  Co.,  Ltd.,  2  Alta.  U 
472    [varied   3  Alta.   L.   603]. 

Man. — Grey    v.    Stephens.    16    Man.  ■ 
189. 

Ont. — St.  Catharines  Impr.  Co.  v. 
Rutherford,  31  Ont.  L.  574,  6  OntWN 
568,  26  OntWR  76,  19  DomLR  662; 
Chatterton  v.  Crothers,  9  Ont.  683; 
Scott  V.  Dent,  38  U.  C.  Q.  B.  30; 
Hamilton  v.  Moore,  33  U.  C.  Q.  B. 
100,  275.  620:  McPhee  V.  Wilson,  26 
U.  C.  Q.  B.   169. 

Pr.  Edw.  Isl. — Lefurgy  v.  McGreg- 
or, 1  Pr.  Edw.  Isl.  272.       ' 

Que. — Damphousse  v.  Vallquette, 
24  Que  K.  B.  62,  84  DomLR  219;  Mc- 
Donald v.  Hutchlns,  12  Que.  K.  B. 
499. 

[a]  ninatrations.,— (1)  In  a  con- 
tract for  building  a  vessel,  where  it 
was  /Stipulated  that  if  it  was  not 
completed  by  a  specified  date  defend- 
ant was  to  pay  therefor  to  plaintiffs 
at  a  certain  rate  per  month  for  any 
delay  in  Its  completion  after  that 
time,  and  the  parties  bound  them- 
selves to  the  faithful  performance  of 
the  contract  in  a  specified  sum,  the 
damages  for  such  delay  were  liqui- 
dated by  the  agreement.  Curtis  v. 
Brewer,  17  Pick.  (Mass.)  513.  (2)  In 
a  contract  to  complete  a  grand  stand 
for  a  race  course  by  a  designated 
day,  thfe  contractor  agreed  to  pay  the 
owner  one  hundred  dollars  a  day  for 
every  day  that  he  should  be  in  default 
after  the  day  stated,  which  sum  was 
thereby  agreed  upon  as  the  damages 
which  the  owner  would  suffer  by  rea- 
son of  such  default  and  not  by  way 
of  penalty.  It  was  held  that  the  sum 
of  one  hundred  dollars  a  day  was 
liquidated  damages.  Monmouth  Park 
Assoc  y.  Wallls  Iron  Works,  55  N.  J. 
L.  132,  26  A  140,  39  AmSR  626,  19 
LRA  456.  (3)  A  street  railway  com- 
pany acquiring  right  from  a  munici- 
pality to  lay  tracks  and  connect  with 
others  within  a  fixed  time  is  liable 
for  the  amount  of  a  bond  given  to 
secure  such  construction.  Ambridge 
V.  Pittsburg,  etc,  St.  R.  Co..  234  Pa. 
157,  82  A  1105;  Tork  v.  Tork  R.  <3o., 
229  Pa.  236.  78  A  128. 

[b]  Applloatlons  of  ml*. — (1) 
Where  a  building  contractor  aban- 
doned work,  causing  .  delay  In  con- 
struction, the  owner  was  entitled  to 
recover  i^^jtipulated   damages    for 
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of  the  uncertainty  in  calculating  -  the  damages 
claimed.^'  Where,  however,  from  a  consideration 
of  the  contract,  and  the  intention  and  circumstances 
of  the  parties,  it  ^an  be  determined  that  the  agree- 
ment was  really  intended  or  should  be  construed  as 
a  penalty,  the  courts  have  not  hesitated  so  to  con- 
strue it.^*  A  provision  for  a  bonus  to  be  paid  for 
each  day  that  delivery  •  under  a  contract  is  com- 
pleted prior  to  a  specified  date  is  immaterial  as  to 
the  eonstructiofl  of  an  agreement  to  pay  compensa- 


delay  in  the  absence  of  a  showing 
that  the  Stipulated  sum  was  a  pen- 
alty or  was  disproportioned  to  the 
actual  damage  sustained.  Kaufman 
V.  Christlan-Wathen  Lumber  Co., 
(Tex.  Civ.  A.)  184  SW  1046.  (2)  But 
where  the  owner  on  June  16th  wrote 
the  contractor,  who  had  abandoned, 
that,  if  he  did  not  go  to  work  by 
June  19th,  the  owner  would  complete 
the  house,  which  notice  had  no  effect, 
the  owner  waiting  until  September, 
such  owner  could  not  recover  stipu- 
lated damages'  for  delay  In  comple- 
tion after  June  19th.  Kaufman  v. 
Christian-Wathen  Lumber  Co.,  supra. 

[c]  BzMnt  of  liability, — Under  a 
contract  between  a  contractor  and  a 
subcontractor  for  the  furnishing  and 
setting  up  of  ornamental  fixtures  by 
the  latter,  and  providing  that  the  for- 
mer on  the  latter's  failure  to  per- 
form could  complete  the  work,  in 
which  case  the  subcontractor  should 
pay  a  penalty  for  every  day's  delay, 
"the  .  .  .  penalty  ...  to  remain  In 
force  for  .  .  .  every  day's  delay  after 
November  15  .  ,  ."  the  subcontractor 
was  not  liable  for  the  penalty  for  de- 
.  lay  after  November  ISth,  where  he 
had  satisfactorily  completed  his  con- 
tract; the  intention  being  that  the 
subcontractor  should  be  liable  for  the 
penalty  only  in  case  the  contractor 
chose  td  take  the  work  out  of  the 
subcontractor's  hands,  and  complete 
it  himself.  John  Williams,  Inc.  v. 
Golden.   247   Pa.    397.    93   A   506. 

OoBstructloa  of  bnllfllng  and  ooa- 
atmotiOB  eoatnwta  Ksnenlly  see 
Building  and  Construction  Contracts 
S  49. 

17.  U.  S. — Texas,  etc.,  K.  Co.  v. 
Rust,  19  Fed.  239. 

Ala.— Stratton  v.  Flke,  168  Ala.  203, 
61  S  S74. 

Ark. — East  Arkansas  Lumber  Co.  v. 
Swlnk,  128  Ark.  240,  194  SW  E;  Pine 
Bluff  Hotel  Co.  V.  Monk,  122  Ark.  308, 
183  SW  761;  Nevada  County  Bank  v. 
Sullivan,  122  Ark.  235,  183  SW  169, 
AnnCaal917D  736;  Nllson  v.  Jones- 
boro,  67  Ark.  168,  20  SW  1093. 

Fla. — Southern  Menhaden  Co.  v. 
How,  71  Fla.  128,  70  S  1000. 

Ga. — Washington  v.  Potomac  Engi- 
neering, etc.,  Co.,  132  Ga.  849,  66  SB 
80;  Heard  v.  Dooly  County,  101  Ga. 
619,  28  SE!  986. 

111. — Hennessy  v.  Metzger,  152  111. 
605,   38   N£}  1068,    43  AmSR  267. 

Iowa. — Wolf  V.  Des  Moines,  etc.,  R. 
Co.,  64  Iowa  880,  20  NW  481. 

Hd. — Gelger  v.  Western  Maryland 
R.  Co.,  41  Md.  4. 

Mass. — Chase  v.  Allen,  13  Gray  42; 
Folsom    V.    McDonough,   6   Cush.    208. 

N.  Y.^Weeks  v.  Little,  47  N.  T.  Su- 
per. 1  [mod  on  other  grounds  89  N.  T. 
666];  Lennon  v.  Smith,  14  Daly  620, 
1  NYS  97  [rev  on  other  grounds  124 
N.  Y.  678,  27  NR  243];  Bridges  v. 
Hyatt,  2  AbbPr  449  [aff  16  N.  Y.  648]; 
Pettis  V.  Bloomer.  21  HowPr  317. 

Or. — Louis   V.    Brfiwn,   7   Or.   326. 

Pa. — ^Ambrldge  v.  Pittsburg,  etc, 
St.  R.  Co.,  234  Pa.  167,  82  A  1106: 
York  v.  York  R.  Co..  229  Pa.  236,  78 
A  128;  Kunkle  v.  Wherry,  189  Pa. 
198.  42  A  112,  69  AmSR  802;  Malone 
V.  Philadelphia,  147  Pa.  416,  28  A 
628;  Faunce  v.  Burke,  16  Pa.  469, 
56  AmD  619. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467;  Indianola  v.  Gulf, 
etc.,  R.  Co.,  56  Tex.  694;  Garrett  V, 
Dodson,    (Civ.   A.)    199  SW  675;  Foos ' 


Gas  Engine  Co.  v.  Fairview  Land, 
etc.,  Co..  (Civ.  A.)  186  SW  382;  Gil- 
lespie V.  Williams,  (Civ.  A.)  179  SW 
1101;  Walsh  v  Paducah  M.  E.  Church 
South,  (Civ.  A.)  173  SW  241;  Neblett 
v.  McGraw,  41  Tex.  Civ.  A.  239,  91 
SW  309. 

Wash.— -Sheard  v.  U.  S.  Fidelity, 
etc..  Co.,  68  Wash.  29,  107  P  1024, 
109  P  276;  Erlckson  v.  Green,  47 
Wash.  613,  92  P  449. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151,  157,  61  SE 
815   [quot  Cyc]. 

■  Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc.,  Bank,  166  Wis.  647,  165 
NW  14;  Davis  v.  La  Crosse  Hospital 
Assoc.  121  Wis.  679,  99  NW  861,  Ann 
Cas  960. 

Ont. — St.  Catharines  Impr.  Co.  v. 
Rutherford,  31  Ont.  L.  574,  6  OntWN 
568,  26  OntWR  76,  19  DomLR  662; 
Hamilton  v.  Moore,. 33  U.  C.  Q.  B.  100, 
276,   620. 

la  U.  S. — Stephens  v.  Phoenix 
Bridge  Co..  139  Fed.  248,  71  (XTA  374. 

Ark. — ^Walt  v.  Stanton,  104  Ark.  9, 
147  SW  446. 

111.— Van  Kannel  v.  Hlgley,  172  111. 
A.  88; -Elgin,  etc.,  R.  Co.  v.  North- 
western Nfft.   Bank,   166    III.  A.   36. 

Iowa. — Eliey  v.  Wlnterset,  172 
Iowa  643,  154  NW  901. 

Ky. — Simon  v.  Lanlus,  9  KyL  69. 

Mo. — ^Zimmerman  v.  Conrad,  (A.)  74 
SW  139;  Connelly  v.  Priest,  72  Mo. 
A.  673. 

Nebr. — Brennan  v.  Clark,  29  Nebr. 
385.   45  NW  472. 

N.  Y. — McCann  v.  Albany.  11  App. 
Div.  378,  42  NYS  94  [aft  168  N.  Y. 
634.   63   NE   673]. 

N.  C. — ^West  V.  Laughlnghouse,  174 
N.  C.  214,  93  SE  719;  Wheedon  V. 
American  Bonding,  etc.,  Co.,  128  N.  C. 
69,  38  SE  266. 

Tex. — San  Marcos  First  Nat.  Bank 
V.  Smith,   (Civ.  A.)   160  SW  311. 

W.  Va. — Charleston  Lumber  Co.  y. 
Friedman,  64  W.  Va.  161,  167,  61  SE 
815    [quot  Cyc]. 

Wis. — Grant  Marble  Co.  v.  Mar- 
shall, etc..  Bank,  166  Wis.  647,  165 
NW  14;  J..  G.  Wagner  Co.  v.  Cawker, 
112  Wis.  582,  88  NW  699;  Pltzpatrlck 
V.   Cotttngham.   14  Wis.    2t9. 

[a]       niiistxmtloBs. — (1)  Where 

plaintiff  contracted  with  defendant 
for  the  building  of  a  mill,  agreeing 
to  furnish  to  him  all  materials,  as 
fast  as  needed,  etc.,  and  to  pay  him 
one  thousand  dollars  "fixed  and  stlpu-, 
lated  damages"  for  any  failure  in 
performance  upon  his  part,  it  was 
held  that  the  one  thousand  dollars 
was  in  the  nature  of  a  penalty,  and 
plaintiff  was  entitled  to  recover-  only 
his  actual  damages.  Fltzpatrick  v. 
Cottingham,  14  Wis.  219.  (2)  Where 
defendant  failed  to  finish  the  build- 
ing of  a  house  for  plaintiff  In  the 
time  agreed  on,  and  It  does  not  ap- 
pear that  he  knew  that  plaintiff  ex- 
pected to  move  In  the  house  at  such 
time,  the  only  damages  recoverable 
by  plaintiff  is  the  rental  value  of  the 
house  for  the  time  it  remained  un- 
completed after  the  date  fixed  for  its 
completion,  although  there  was  an 
agreement  in  the  contract  for  the 
payment  of  a  certain  sum  per  day, 
as  liquidated  damages  in  case  of 
failure  to  co.-nplete.  Simon  v.  La- 
nlus, 9  KyL  69.  (3)  Where  the  rental 
value  of  a  flat  building  was  cer- 
tain and  capable  of  easy  ascertain- 
ment, stipulation  In  the  building  con- 


tioil  for  delay  after  that  date,  the  latter  provision 
not  being  lipaited  as  to  time." 

[(  260]  O.  Scope  of  Provision.  A  stipulation 
as  to  liquidated  damages  •  should  not  be  extended 
to  causes  of  damage  not  within  the  intention  of  the 
parties.'*  Where  various  possible  elements  of  dam- 
age have  been  considered  by  the  parties  in  determin- 
ing upon  a  stipulation  for  liquidated  damages,  such 
provision  cannot  be  enforced  for  its  full  amount 
where  the  possibility  of  particular  elements  of  dam- 
tract  for  a  forfeiture  of  twenty-flve 
dollars  for  each  day  of  delay  1(1  com- 
pletion of  the  building  will  be  re- 
garded as  a  penalty,  and  not  liqui- 
dated damages.  Walt  v.  Stanton,  104 
Ark.  9,  147  SW  446.  (4)  Where  the 
rental  value  of  a  building  when  com- 
pleted was  but  4falrty  dollars  per 
month,  a  provision  In  the  building 
contract  that  In  case  of  default  the 
builder  should  pay  as  liquidated  dam- 
ages ten  dollars  for  every  day  there- 
after that  the  building  remained  un- 
flnished  will  be  regarded  as  a  pen- 
alty. Wheedon  v.  American 'Bonding, 
etc.,  Co..  128  N.  C.  69,  38  SE  265.  (5) 
A  stipulation  in  a  contrE^ct  for  liqui- 
dated damages  for  delay  In  Its  per- 
formance Is  not  absolutely  binding  on 
the  court;  but  if  largely  In  excess 
of  the  actual  damage,  the  stipulation 
may  be  treated  as  a  penalty,  and  only 
fair  and  reasonable  damages  be 
awarded.  J.  G.  Wagner  Co.  v.  Caw- 
ker,  112   Wis.    632,   88    NW  599. 

U.  Northwestern  Terra  Cotta  Co. 
V.  Caldwell,  234  Fed.  491,  148  CCA 
207. 

30.  See  York  Haven  Paper  Co.  v. 
York  Haven  Water,  etc.,  Co.;  194  Fed. 
255  [rev  on  other  grounds  201  Fed. 
270];  Union  Pac  R.  Co.  v.  Mitchell- 
Crittenden  Tie  Co.,  190  Fed.  64  4,  111 
CCA  396  (where  a  contract  for  the 
delivery  of  railroad  ties  was  con- 
strued not  to  mean  that  a  retained 
percentage  of  the  value  of  the  ties 
delivered  should  constitute  the 
amount  of  the  liquidated  damages 
of  the  purchaser  for  the  vendor's 
failure  to  deliver  the  entire  amount 
of  ties  within  the  time  agreed); 
Moses  V.  Autuono,  56  Fla.  499,  47 
S  925,  20  LRANS  350;  Floding  v.  Plo- 
dlng,  137  Ga.  531,  73  SE  729;  Webster 
County  V.  Nelson,  154  Iowa  660.  135 
NW  390;  Louisville,  etc.,  R.  Co.  v. 
Mason,  etc.,  Co..  126  Ky.  844,  104  SW 
976,  31  KyL  1226;  Curnan  v.  Dela- 
ware, etc.,  R.  Co.,  138  N.  Y.  480.  S4 
NE  201;  Leggett  v.  Mutual  L.  Ins. 
Co.,  53  N.  Y.  394  [rev  64  Barb.  28]; 
National  Contracting  Co.  v,  Hud«>n 
River  Water  Power  Co.,  118  App.  Div. 
666,  103  NYS  451  [rev  on  other 
grounds  192  N.  Y.  209.  84  NE  965]; 
Murphy  v.  U.  S.  Fidelity,  etc,  Co.,  100 
App.  Div.  93,  91  NYS  682  [aff  184 
N.  Y.  643  mem.  76  NE  1101  mem]; 
Hoyt  v.  Hartford  F.  Ins.  Co.,  26 
Hun  416  [aff  96  N;  Y.  650  mem]; 
Lembke  v.  Chin  Wing,  17  B.  C.  218, 
4  DomLR  431,  21  WestLR  896:  Brown 
v.  Bannatyhe  School  Dist.,  (Man.)  6 
DomLR  623.  21  WestLR  827. 

[a]  Ulnatnrtloiia. — (1)  A  provision 
In  a  contract  for  the  construction  of 
a  railroad  giving  to  the  contractor 
the  right  to  terminate  It  on  notice 
and  the  payment  of  a  stated  sum  as 
liquidated  damages  was  held  not  to 
constitute  a  provision  for  liquidated 
damages  on  a  failure  to  perform, 
since,  It  was  declared,  the  payment 
of  liquidated  damages'  was  not  re- 
served for  a  breach  Of  the  contract, 
but  as  a  means  to  dissolve  It.  Cur- 
nan v.  Delaware,  etc.,  R.  Co.,  13S 
N.  Y.  480,  34  NE  201.  (2)  A  provi- 
sion for  liquidated  damages  in  case 
of  a  failure  to  deliver  water  for  pur- 
poses of  generating  power  does  not 
cover  an  unlawful  appropriation  nnd 
use  of  water.  York  Haven  Paoer  Co. 
V.  York  Haven  Water,  etc..  Co.,  194 
Fed.  255  [rev  on  other  grounds  201 
Fed.  270],     (3)  Where  a  contract  for 
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age  is  subseqaently  eliminated.'^  In  determining 
the  scope  of  a  provision  for  liquidated  damages  it 
will  be  interpre^d  aceording  to  the  rules  applicable 
to  contracts  generally.** 

[$  261]  £.  Bight  to  Enforce  Provision,— 1.  In 
QoienL  As  has  been  stated  the  courts  will  enforce 
a  valid  agreement  by  which  the  parties  have  agreed 
upon  the  measure  of  damages  for  the  breach  of  their 
contract,**  but  a  recovery  of  the  liquidated  sum  will 


not  be  allowed  when  the  contract  was  induced  by 
the  fraud  of  plaintiff,**  although  fraud  in  an  original 
contract  will  not  affect  a  supplemental  contract  made 
with  knowledge  of  the  facts.*'  It  is  obvious  that  the 
party  seeking  to  enforce  such  a  provision  must  not 
be  himself  in  default,*'  and  that  there  be  proof  of  a 
violation  of  the  contract  upon  the  other  side.*'  A 
provision  for  liquidated  damages  may  be  enforced 
notwithstanding  the  necessity  which  impelled  the 


furnishlnir  plaintiff  a  quantity  of  cut 
stone,  to  be  delivered  before  a  specl- 
Oed  date,  for  the  performance  of 
which  defendant  waa  surety,  stipu- 
lated for  the  payment  as  liquidated 
damages  of  five  dollars  per  day  "for 
each  and  every  day  thereafter  the 
said  work  shall  remain  Incomplete," 
the  stipulation  contemplated  merely 
a  delay  In  full  performance  of  the 
contract,  and  does  not  prevent  plain- 
tiff's recovery  of  actual  damages  on 
the  abandonment  of  the  contract. 
Hurphy  v.  U.  S.  Fidelity,  etc.,  Co.. 
100  App.  Div.  98,  91  NTS  582  [aff 
184  N.  T.  S48  mem,  76  NE  1101  mem]. 

[b]  Ayplloations  of  ml*. — (1) 
Where  a  contract  for  the  alteration 
of  a  courthouse,  and  for  the  maklnac 
of  Improvements  and  walks  around 
it,  provides  for  liquidated  damagres  in 
case  of  delay  In  flnishing  the  court- 
house, such  damages  cannot  be  re- 
covered under  an  allegation  that  the 
"work"  is  not  finished  at  the  time 
stipulated.  McOowan  v.  Ford,  107 
Cal.  177,  40  P  231.  (2)  Where  a  con- 
tract provides  liquidated  damages  for 
a  particular  breach  thereof,  and  the 
breach  alleged  is  not  the  one  pro- 
vided  for,  the  loss.  If  any,  because 
of  the  alleged  breach,  should  be  de- 
termined, not  by  the  stipulation,  but 
by  the  law.  So,  where  liquidated 
damages  are  stipulated  for  on  fail- 
ure to  complete  a  contract,  they  may 
not  be  applicable  where  there  is  a 
refusal  to  perform  any  part  of  the 
contract,  where  the  parties  contem- 
plated only  a  failure  to  complete  the 
contract  within  a  specified  time. 
Moses  V.  Autuono,  56  Fla.  499.  47  S 
925,  20  LRANS  350.  (3)  Plaintiff 
and  a  cotenant  agreed  to  sell  the 
premises  for  thirty-one  thousand  dol- 
lars, and  stipulated  that  In  case  eith- 
er of  them  should  refuse  to  execute 
a  deed,  provided  the  purchaser  should 
be  ready  to  perform  the  covenants 
to  be  performed  on  his  part,  a  speci- 
fied sum  should  be  recovered  by  the 
other  as  liquidated  damages.  Plain- 
tiff procured  a  purchaser,  and  direct- 
ed the  cotenant  to  execute  a  deed. 
The  cotenant  failed  to  do  so,  and  the 
contract  with  the  purchaser  was  re- 
scinded. The  contract  made  by 
plaintiff  with  the  purchaser  waa  not 
the  contract  of  himself  and  cotenant, 
and  it  did  not  purport  to  bind  both. 
It  was  the  Individual  contract  of 
plaintiff  as  vendor,  with  the  pur- 
chaser as  purchaser.  It  was  held 
that  the  cotenant  was  not  liable  for 
the  liquidated  damages.  McLean  v. 
McLean.  96  N.  Y.  662. 

21.  Bedford  v.  Miller,  212  Fed.  368, 
129    CCA    44. 

[a]  XUnatrstloa. — Where  a  princi- 
pal contractor  whose  contract  con- 
tained a  stipulation  for  liquidated 
damages  Inserted  a  provision  for  liq- 
uidated damages  to  the  same  amount 
in  his  contracts  with  subcontractors, 
he  oannot  enforce  such  provision  In 
full  where  he  has  been  relieved  from 
liability  on  the  similar  provision  in 
the  principal  contract.  Bedford  v. 
Miller,    212    Fed.    368,    129   CCA   44. 

92.  U.  S.— Davis  v.  Alpha  Port- 
land Cement  Co.,  134  Fed.  274  [aff  142 
Fed.  74.  73  CCA  888]. 

D.  C. — Thompson-Starrett  Co.  v. 
Southern  Bldg.  Corp.,  40  App.  459. 

Ga. — Ploding  V.  .Floding,  187  Ga. 
S31.    78   SB  729. 

in. — ^mingle  V.  Ritter.  S4  III.  140. 

La. — Camden  Iron  Works  v.  New 
Orleans  Sewerage,  etc.,  Bd.,  141  La. 
4St,  75  S  204. 


Me. — Oakland  Electric  Co,  v.  Union 
Gas,  etc.,  Co.,  107  Me.  279,  78  A  288. 

Md. — Cowan  v.  Meyer,  125  Md.  450, 
94  A  18. 

Mass. — Norcroas  Bros.  Co.  v.  Vose, 
199  Mass.  81,  85  NE  468. 

N.  Y. — Conrled  Metropolitan  Opera 
Co.  V.  Brln,  66  Misc.  282,  123  NY8  6. 

[a]  lUnaUktiOBa. — (1)  Where  in 
a  contract  three  distinct  agreements 
are  made,  each  in  a  separate,  distinct 
clause,  and  in  one  clause  is  a  stipu- 
lation as  to  damages  for  the  breach 
of  the  agreement  named  In  that 
clause,  the  stipulation  does  not  apply 
to  the  other  agreements  in  the  other 
clauses.  Oakland  Electric  Co.  v. 
Union  Gas,  etc.,  Co.,  107  Me.  279,  78  A 
288.  (2)  A  provision  for  liquidated 
damages  for  4]elay  in  completing  the 
first  half  of  the  work  and  the  entire 
work  does  not  render  the  contractor 
liable  for  delay  in  completing  each 
half  where  all  the  delay  occurred  in 
doing  the  first  half.  Cowan  v.  Meyer, 
125   Md.    450,    94  A   18. 

Building  and  oonaUiMilon  oon- 
ttaots  see  Building  and  Construction 
Contracts   {    116. 

Bnlea  for  oonatraotion  of  oontraeta 
genamUy  see  Contracts  ({  481-592. 

im.     See  supra  {  231. 

S4,  Wambaugh  v.  BImer,  25  Ind. 
368.  See  Sawyer  Massey  Co.,  Ltd.  v. 
Srlachetka,  6  Sask.  L.  224  (where  a 
contract  providing  for  liquidated 
damages  for  failure  to  receive  goods 
sold  was  not  read  to  an  Illiterate 
purchaser). 

a&  Fruln  V.  Crystal  R.  Co.,  89 
Mo.   397,   14   8W  557. 

38.  Conn. — Hammond  v.  Oilmore, 
14  Conn.   479. 

Ga. — Florida  Northern  R.  Co.  v. 
Southern  Supply  Co.,  118  Ga.  1,  87 
SE   130. 

Ind.— Swift  V.  DoUe,  89  Ind.  A.  658, 
80  NE  678. 

Mass. — Thorndlke  v.  Locke,  98 
Mass.   340. 

Mo.— Cornett  v.  Best,  (A.)  188  SW 
166;  Cornett  v.  Best,  151  Mo.  A.  546, 
132  SW  35. 

N.  Y. — Menzles  v.  Fairburn,  113 
App.  Dlv.  119.  99  NTS  3;  Trauts 
Realty  Corp.  v.  Casualty  Co.  of 
America,    166    NTS    807. 

Tex. — El  Paso.  etc..  R.  Co.  v.  Eichel, 
(Civ.  A.)  130  SW  922;  Tharp  v.  Lee, 
25  Tex.  Civ.  A.  439,  62  SW  93. 

Eng. — St.  Alban's  v.  Shore,  1  H. 
Bl.  270,  126  Reprint  158. 

[  a  ]  ZUnstratlons. — ( 1 )  Where  vend- 
or and  purchaser  each  posted  a 
forfeit  for  the  performance  of  the 
contract  on  a  certain  day,  the  pur- 
chaser's forfeit  to  be  returned  if 
the  title  should  not  be  found  good, 
although  the  purchaser  advised  the 
vendor  that  he  could  not  raise  the 
money  and  would  have  to  lose  the 
forfeit,  yet  the  latter  waa  not  en- 
titled to  recover  it  of  the  depositary 
unless  he  was  In  position  to  furnish 
a  good  title  and  require  specific  per- 
formance; and  this,  although  after 
the  default  the  purchaser  gave  the 
vendor  an  order  for  the  deposit, 
which  he  afterward  countermanded. 
Tharp  v.  Lee.  26  Tex.  Civ.  A.  439.  62 
SW  93.  (2)  A  contract  provided  that 
plaintiff  should  proceed  to  have  him- 
self appointed  trustee  of  certain  min- 
ing property  and  then  to  lease  the 
same  to  defendants  for  a  period  of 
years,  that  defendants  should  im- 
mediately take  possession  of  the 
property  and  operate  it  on  the  same 
terms  and  conditions  as  If  the  con- 
templated lease  had  been  executed, 
but  without  liability  to  plaintiff,  and 


that  the  improvements  noade  should 
become  plaintiff's  property.  The 
seventh  clause  of  the  agreement  de- 
clared that,  if  defendants  failed  to 
go  Into  possession  and  occupy  the 
premises  and  operate  the  mines,  or 
If  they  failed  to  accept  the  lease 
when  offered,  etc.,  plaintiff  or  his 
representatives  should  recover  two 
thousand  dollars  as  liquidated  dam- 
ages for  such  failure.  It  was  held 
that  such  damages  were  to  be  paid 
only  in  the  event  that  plaintiff  should 
be  absolutely  appointed  trustee  of 
the  estate  and  be  authorized  to  make 
the  lease,  and  hence  plaintiff,  prior 
to  such  appointment,  was  not  en- 
titled to  recover  such  damages  for 
defendants'  breach  of  the  contract  bv 
notifying  plaintiff  that  they  would 
not  accept  the  lease  In  any  event. 
Menzles  v.  Fairburn,  113  App.  Dlv. 
119     99   NYS   3 

87.  U.  S.— Maryland  Steel  Co.  v. 
U.  S.,  235  U.  S.  461,  36  SCt  190.  59 
L.  ed.   312. 

Conn. — Hammond  v.  Gllmore,  14 
Conn.    479. 

Fla.— Smith  ▼.  Newell.  87  Fla.  147, 
20  S  249 

Mass.— Thorndlke  v.  Locke,  98 
Mass.    340. 

N.  Y.— Novotny  V.  Kosloff,  214  N. 
Y.  12,  108.  NE  169  taff  159  App.  Dlv. 
478.  144  NTS  662];  Broadbrooks  v. 
Tolles,  114  App.  Dlv.  646,  99  NYS 
996.  See  Amedon  v.  Gannon,  6  Hun 
384  (where  defendant  agreed  not  to 
practice  medicine  in  a  certain  town 
for  ten  years,  the  contract  providing 
for  a  bond  on  request  conditioned 
that  he  should  not  practice  as  afore- 
said, but  the  bond  was  not  given,  and, 
in  an  action  by  plaintiff  to  recover 
damages.  It  was  held  that  as  the  bond 
was  only  to  be  given  if  required  by 
plaintiff,  and  as  he  never  demanded 
the  same,  it  could  not  be  assumed 
that  the  rights  of  the  parties  were 
the  same,  so  as  to  authorize  plain- 
tiff to  recover  the  penalty  of  the 
bond  as   liquidated   damages). 

Pa. — McCulIough  v.  Manning,  132 
Pa.  43,  18  A  1080. 

Tex. — Carlisle  v.  Green,  (Civ.  A.) 
131  SW  1140:  El  Paso,  etc.,  R.  Co. 
v.  Eichel,  (Civ.  A.)  130  SW  922; 
Frost  V.  Foote,  (Civ.  A.)  44  SW  1071. 

Man. — Brown  v.  Bannatyne  School 
Dist.,  5  DomLR  623,  21  WestLR 
827 

[a]  lUwrtratloiui. — (1)  Where  a 
land  contract  provided  that  a  wharf 
to  be  erected  on  the  land  by  the 
vendor  should  be  finished,  ready  for 
business,  within  thirty  days,  under 
a  penalty  of  ten  dollars  for  each  day 
exceeding  the  thirty  days,  and  there 
was  no  evidence  that  the  purchaser, 
a  dealer  in  kindling  wood,  could  not 
have  gone  on  to  the  wharf,  received 
his  wood,  stored  It,  erected  his  kiln, 
and  transacted  his  business  within 
the  thirty  days,  it  was  held  that, 
although  the  entire  lot  had  not  been 
graded  to  the  purchaser's  satisfac- 
tion, and  although  there  was  a  pro- 
jection of  about  six  feet  along  the 
lower  part  of  the  bulkhead,  the  pur- 
chaser was  not  entitled  to  recover 
anything,  either  as  liquidated  dam- 
ages or  as  a  penalty.  McCulIough 
v.  Manning,  132  Pa.  43,  18  A  1080. 
(2)  Where  a  contract  for  the  sale 
of  a  business  provided  that  the  sell- 
ers should  not  again  engage  In  a 
similar  business  for  a  specified  time. 
and  declared  that  on  a  breach  of 
such  contract  the  buyers  should  be 
entitled  to  recover  five  thousand  dol- 
lars stipulated  damages,  a  single  sale 
within   three  years  of  three  veranda 
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insertion  of  the  provision  for  such  damages  ceases 
pending  performance  of  the  contract.'^ 

Alternative  provisions.  Where  a  contract  con- 
tains a  stipulation  for  liquidated  damages  and  also 
provides  a  distinct  penalty  in  case  of  default,,  the 
party  is  entitled  to  enforce  the  provision  for  liqui- 
dated damages  where  he  does  not  exercise  his  rignts 
under  the  alternative  provision.** 

A  subsequent  offer  to  perform  will  not  affect  the 
right  to  recover  stipulated  liquidated  damages  for 
breach  of  a  contract.*" 

[%  262]  2.  Partial  or  Substantial  Performance. 
A  stipulation  for  liquidated  damages  in  case  of  a 
total  breach  of  the  contract  cannot  be  enforced  if 
the  party  has  accepted  a  partial  performance  there- 
of.'^ So  where  a  contract  provides  for  liquidated 
damages  in  case  of  the  failure  of  a  party  to  perform 
the  agreements  contained  in  it,  such  damages  can- 
not be  recovered  except  in  the  case  of  a  failure  to 


perform  all  of  such  agreements,  they  being  dis- 
tinct.^^  In  any  event  it  would  seem  that  there  must 
be  a  substantial  breach  of  the  agreement,  in  the 
sense  that  the  breach  must  have  resulted  in  some- 
thing more  than  mere  nominal  damages  to.  the  other 
party,  before  a  provision  for  liquidated  damages 
may  be  enforced.** 

[$  263]  3.  Default  or  Delay  Due  to  Plidntiff. 
Where  the  performance  of  a  contract  according  to 
its  terms  has  been  prevented  by  the  obligee  therein, 
he  will  not  be  permitted  to  recover  the  liquidated 
sum  stipulated  to  be  paid  on  a  breach.**  Where  one 
party's  delay  in  performance  is  caused  by  the  other 
party,  he  cannot  be  charged  with  liquidated  dam- 
ages therefor.**  A  like  rule  applies,  where  both  par- 
ties to  the  contract  are  at  fault,  as  are  also  inter- 
dependent contractors  all  mutually 'engaged  in  the 
completion  of  the  work.**  Hence,  where  an  initial 
delay  in  performance  was  caused  by  plaintiff,  he 


columns  by  defendant,  althouKb  a 
portion  of  the  business  that  was 
transferred  to  plaintiffs,  did  not  con- 
stitute a  breach  of  the  contract,  en- 
titling plalntlffB  to  recover  the  stipu- 
lated damages.  Broadbrooks  v. 
Tolles.  114  App.  Dlv.  646.  99  NTS  996. 

(3)  A  stipulation.  In  a  contract  to 
furnish  ballast  to  a  raUroad  company, 
that  on  the  failure  dt  the  company 
to  deliver  on  any  working  day  coal, 
water,  and  cars  It  would  pay  the 
contractor  for  the  delay  resulting  at 
a  specified  rate  per  day,  does  not  ap- 
ply to  the  company's  failure  to  fur- 
nish water  and  coal  of  the  proper 
quality.  El  Paso,  etc.,  R.  Co.  v. 
Bicbel.    (Tex.    Civ. 'A.)    180_8W   928. 

(4)  In  an  action  for  failure  to  de- 
liver a  certain  number  of  cattle  of 
specified  ages  and  grades,  according 
to  contract,  plaintiffs  may  recover 
the  whole  of  the  liquidated  damages 
provided  for,  regardless  of  the  fact 
that  part  of  the  cattle  tendered  met 
the  requirements  of  the  contract, 
where  defendants  refused  to  let 
plaintiffs  have  any  of  the  cattle  un- 
less they  took  all.  Frost  v.  Foots, 
(Tex.  Civ.  A.)    44  SW  1071. 

[b]  Coaatmctloa  of  oomtraat.^ 
Where  the  members  of  a  firm  agreed 
with  plaihtirr  that  he  should  have 
the  exclusive  sale  within  certain  ter- 
ritory, for  a  certain  period,  of  an 
article  manufactured  by  them,  with 
a  provision  that  if  they  should  sell 
or  assign  their  business  before  the 
termination  of  the  agreement,  with- 
out securing  an  adoption  thereof  by 
the  purchaser,  plaintiff  should  be  en- 
titled to  receive  a  certain  sum  as 
liquidated  damases.  It  was  held  that, 
one  of  the  partners  having  died  dur- 
ing the  life  of  the  contract,  the  sale 
of  his  interest  to  the  survivors  was 
not  within  the  imeanlng  of  the  con- 
tract. Murdock  v.  Martin,  147  Pa. 
203,  23  A  804. 

[c]  Bvldanca  'iiilBelsat.  —  Camden 
,  Iron  Works  v.   New  Orleans   Sewer- 
age,   etc.,    Bd.,     141    La.     463,    76    S 
204. 

[d]  TlolattoB  bald  ••t«bllah«a«— 
Where  the  contract  for  the  sale  of 
a  dry  goods  bOsiness  provided  that, 
as  the  time  and  expense  of  taking 
an  Inventory  and  the  loss  of  trade 
would  damage  the  seller  if  the  pur- 
chasers failed  to  perform,  it  was 
agreed  that  the  damage  to  the  seller 
in  such  case  would  be  Ave  hundred 
dollars,  and  the  purchasers  agreed  to 
execute  their  note  for  the  amount,  for 
liquidated  damages  if  they  should 
fail  to  perform,  but  to  be  treated 
as  part  payment  if  they  should  per- 
form, and  such  note  was  executed, 
and  thereafter,  but  before  the  Inven- 
tory was  taken,  the  purchasers  noti- 
fied the  seller  that  they  would  not 
perform,  so  that  no  inventory  was 
ever  taken,  they  were  liable  never- 
theless on   their  note   for   liquidated 

.damages.      Knight    v.    UcNeil,    (Vt.) 


99  A   728. 

as.  Elilcott  Mach.  Co.  v.  U.  8.,  43 
Ct     CI     232 

89.  D'Olier  Engineering  Co.  v. 
U.  S.,  46  Ct  CI.  471. 

sa  Rablnowlta  v.  Apter,  to  Conn. 
1,   96  A  167. 

81.  Ky. — Whitehead  v.  Brothers 
Lodge,  I.  O.  O.  F.,  No.  182,  62  SW 
873,   23  KyL  29. 

Md.— Mt.  Airy  Milling,  etc.,  Co.  v. 
Runkles,  118  Md.  371,  84  A  633,  LRA 
191SE   373. 

Mass. — Shuts  v.  Taylor,  6  Mete.  61. 

Mont. — Wibaux  v.  Grlnnell  Live- 
stock Co.,   »   Mont.  164,  22  P  492. 

N.  Y. — ^Wheatland  v.  Taylor,  29 
Hun  70;  Lampman  v.  Cochran,  19 
Barb.    388    [aff   16   N.    T.    2761. 

Tex. — Farrar  v.  Beeman,  68  Tex. 
175. 

Compare  Franc  v.  Bieler,  126  Cal. 
176,  66  P  249,  68  P  466  (holding 
that,  although  a  contract  not  to  en- 

f:age  In  a  particular  business  with- 
n  designated  territory,  embracing 
parts  of  several  counties,  may  be 
void  in  part  under  a  statute  allow- 
ing such  restriction  only  as  to  a 
specified  county,  city,  or  a  part 
thereof,  yet  it  is  also  valid  as  to 
the  part  of  the  county  in  which  de- 
fendant formerly  engaged  in  busi- 
ness, and  the  entire  amount  pro- 
vided therein  to  be  paid  on  a  breach 
is   recoverable). 

[a]  Zltaatrattoaa.— (1)  Where  a 
contract  specifies  a  certain  sum  to 
be  paid  aa  damages  on  failure  of 
either  party  to  perform  "all  and 
every  one  of  the  covenants  and 
agreements  resting  upon  him"  and 
does  not  provide  for  part  perform- 
ance, plaintlfTs  waiver  of  complete 
and  his  acceptance  of  part,  perform- 
ance changes  the  agreement  for 
liquidated  damages  into  one  for  a 
penalty,  and  entitles  him  to  recover 
only  for  damages  actually  sus- 
tained by  a  partial  breach  of  the 
contract.  Wibaux  v.  Orinpell  Live- 
stock Co..  9  Mont.  164,  22  F  492. 
(2)  A  agreed  to  convey  certain 
premises  to  B,  upon  certain  pay- 
ments being  made.  A  stipulation  In 
the  agreement  was  "to  pay  one  to 
the  other  the  sum  of  $600,  as  liqui- 
dated damages.  In  case,  if  one  of 
the  parties  shall  fall  to  perform  said 
contract."  B  paid  one  hundred  dol- 
lars of  the  purchase  money.  It  was 
held  that  the  five  hundred  dollars 
was  to  be  deemed  liquidated  dam- 
ages, but  payable  only  in  case  of 
a  total  failure  to  perform  the  con- 
tract, and  that  part  payment  having 
been  made.  B  was  liable  only  for 
damages.  Lampman  v.  Cochran,  19 
Barb.  388   taff  16  N.  T.  275]. 

38,  Cook  V.  Finch,  19  Minn.  407; 
Grant  V.  Pratt,  62  App.  Dlv.  540, 
65  NTS  486.  But  compare  Wood- 
ford V.  Kelley,  18  S.  D.  615,  101  NW 
1069    (holding  that,  where  a  contract 


provided  for  the  payment  of  two 
hundred  dollars  as  liquidated  dam- 
ages in  case  of  a  breach  'of  the  con- 
tract by  either  party,  and  plaintiffs, 
having  failed  to  perform  a  part  of 
the  work  required,  sued  for  the 
reasonable  value  of  the  balance.  It 
was  not  error  for  the  court  to  allow 
defendant  the  amount  fixed  by  the 
contract  as  liquidated  damages,  to 
the  exclusion  of  all  other  items  of 
damage  sustained  by  him,  no  ques- 
tion being  raised  regarding  the  va- 
lidity of  such  liquidated  damage 
clause), 

33.  Vath  v..  Hallett,  (Cal.)  160  P 
1065;  Morrison  v.  Richardson,  194 
Mass.  370,  80  NE  468;  Hathaway  v. 
Lynn,  75  Wis.  186,  48  NW  956,  6 
LRA   651. 

at.  Dodd  V.  Churton,  [18971  1 
Q.    B.    562. 

as.  U.  S.— U.  8.  V.  United  Engi- 
neering, etc.,  Co.,  234  U.  S.  236,  34 
set  843,  58  L.  ed.  1294;  Morris  v. 
U.    S;,    60   Ct.    CI.    164. 

Mich. — Malcomson  -  Houghten  Co. 
V.  Qregorian  Bldg.  Co.,  191  Mich. 
678,    168    NW    126. 

N.  T. — Argyle  v.  Plunkett,  176 
App.  Dlv.  751,  162  NTS  242;  Holland 
Torpedo  Boat  Co.  v.  Nixon,  61  Misc. 
469,  115  NTS  678;  Traub-Dlttmar 
Constr.  Co.  v.  Hartman,  61  Misc.  173, 
112  NTS  919  [aff  133  App.  Dlv.  889 
mem,  117  NTS  1140  mem].  See 
Trauts  Realty  Corp.  v.  Casualty  Co. 
of  Ahierica,  166  NTS  807  (holding 
that  in  view  of  the  .terms  of  a  coii- 
tract  for  wrecking  a  building,  where 
the  contractor  did  not  apply  to  the 
architect  for  an  allowance  of  time 
on  account  of  the  owner's  delaying 
the  beginning  of  the  work,  and  there 
was  no  waiver  of  requirement  that 
he  do  so,  the  owner's  act  in  delay- 
ing did  not  destroy  the  provision  for 
liquidated  damages  for  delay  In  com- 
pletion). 

Va. — Welch  v.  McDonald.  86  Va. 
600,    8    SB    711. 

Cfan. — Ottawa  Northern,  etc,  R. 
Co.  V.  Dominion  Bridge  Co.,  86  Can. 
8.  C.   347. 

Ont. — ^Kerr  Engine  Oo.  v.  French 
River  Tug  Co.,  21  Ont.  A.  160  [app 
dlsm  24  Can  S.  C  7031;  Hamilton 
V.  Vlneberg,  3  OntWN  13S7,  22 
OntWR    238,    4   DomLR   827. 

See  Ward  v.  Haren,  139  Mo.  A.  8, 
119  SW  446  (holding  the  rule  in- 
applicable, where  changes  had  been 
ordered  by  the  owner  during  per- 
formance of  a  building  contract, 
which  provided  that  upon  the  or- 
dering of  such  a  change  the  archi- 
tect might  extend  the  time  for  com- 
pletion, and  the  contractor  had  not 
made  an  application  for  such  exf 
tension). 

38.  Caldwell  v.  Schmulbach,  176 
Fed.  429;  R.  Guastavtno  Co.  v.  U.S.. 
50  Ct.  CI.  115;  Mitchell  v.  Davis,  71 
W.    Va.    403.    80    SE    493. 
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eaimot  recover  liquidated  damages  where  the  work 
is  subsequently  completed,  although  there  is  further 
delay  occasioned  by  the  fault  of  defendant.'^  Where 
one  party  to  a  contract  by  his  delay  prevents  the 
other  party  from  strict  performance,  and  such  other 
party  afterward  delays  performance  for  .an  unrea- 
sonable time,  a  provision  for  liquidated  damages  in 
the  contract  is  not  restored  as  a^inst  him.'^  Al- 
though delay  in  completion  of  a  contract  has  been 
caused  by  plaintifE  through  a  requirement  of  ex- 
tra work,  a  provision  for  liquidated  damages  may 
be  enforced  where  a  reasonable  time  has  elapsed 
for  defendant  to  complete  the  increased  ^brk,  and 
by  its  own  default  it  has  failed  to  do  so.^' 

Apportionment  of  danuiges.  Where  a  contract 
contains  a  provision  for  liquidated  damages  for  de- 
lay, and  delays  are  occasioned  by  mutual  defaults, 
the  court  will  not  attempt  to  apportion  the  dam- 


ages,*" notwithstanding  the  contract  itself  provides 
in  express  terms  for  apportionment  of  the  delav.'" 
[i  264]  4.  Necessity  of  Actual  Damages.  The 
generally  accepted  rule  is  that  proof  of  actual  dam- 
age is  unnecessary  in  order  to  recover  a  sum  as  liqui- 
dated damages.*^  .There  are,  however,  some  authori- 
ties which  hold  that  proof  of  merely  nominal  dam- 
ages will  not  support  such  a  recovery,*'  and  the 
view  has  also  been  taken  that,  where  the  court  can 
see  that  no  damages  have  been  sustained,  or  there 
is  no  proof  of  damage,  the  provision  for  liquidated 
damages  will  not  be  enforced.**  However,  this  would 
seem  to  be  a  statement  in  another  form  of  the  rule 
that  the  court  will  not  deem  it  to  have  been  the 
intention  of  the  parties  to  provide  for  liquidated 
damages  where  the  sum  reserved  is  grossly  dispro- 
portionate to  the  damages  sustained.*'  A  public 
board  or  committee  may  enforce  a  provision  for 


[a1  niiurtratloa.^ — A  provlBlon  flx> 
Ing  a  specific  sum  to  be  paid  per 
day  for  delay  In  the  execution  oi  a 
contract  cannot  be  enforced  as  a 
stipulation  for  liquidated  damagea 
where  the  delays  nave  arisen  from 
the  default  of  complainant  or  of  his 
agents  and  Independent  contractors, 
or  by  the  Joint  and  mutual  default 
of  the  parties.  Caldwell  y.  Schmul- 
bach.    ITS    Fed.    42». 

37.  U.  S.  T.  United  EhiKineerlnc. 
etc.,  Co..  234  U.  S.  236,  34  SCt  843, 
63    L.    ed.    1294. 

"When  the  contractor  has  agreed 
to  do  a  piece  of  work  within  a  given 
time  and  the  parties  have  stipu- 
lated a  fixed  sum  as  liquidated  dam- 
ages not  wholly  disproportionate  to 
the  loss  for  each  day's  delay.  In 
order  to  enforce  such  payment  the 
other  party  must  not  prevent  the 
performance  of  the  contract  within 
the  stipulated  time,  and  that  where 
such  is  the  case,  and  thereafter  the 
work  is  completed,  though  delayed 
by  the  fault  of  the  contractor,  the 
rule  of  the  original  contraot  cannot 
be  insisted  upon,  and  liquidated 
damages  measured  thereby  are 
waived."  U.  S.  v.  United  Engineer- 
ing, etc.,  Co.,  234  U.  S.  238,  242, 
34   SCt  843,  68  ti.  ed.  1294. 

38.  United  Engineering,  etc.,  Co. 
V.   U.    8.,   47   Ct.   CI.    487. 

39.  Coal,  etc.,  R.  Co.  v.  Reherd, 
204   Fed.   859,    123  CCA   165. 

40l  U.  S.— Caldwell  V.  Schmul- 
bach.  176  Fed.  429;  Vilter  Mfg.  Co. 
V.  Tygarfs  Valley  Brewing  Co.,  168 
Fed.  1002  [rev  on  other  grounds  184 
Fed.  846,  107  CCA  1691:  Jefferson 
Hotel  Co.  V.  Brumbaugh,  l'«8  Fed. 
867,  S4  CCA  279;  Champlaln  Constr. 
Co.    V.    O'Brien,    117    Fed.    271,    788. 

Iowa. — Elsey      v.      Wlnterset,      172 
^  Iowa    643,    154    NW   901. 

Mich. — Early  v.  Tusslng,  182 
Mich.    314,    148    NW    678. 

N.  T. — ^Hosier  Safe  Co.  v.  Maiden 
Lane  Safe  Deposit  Co.,  199  N.  T. 
479,  93  NE  81,  87  LRANS  363  [aft 
138  App.  Div.  905  mem,  123  NTS 
1130  mem]:  Wills  v.  Webster,  1  App. 
Dlv.  801,  87  NTS  354. 
^W.  Va. — Mitchell  v.  Davis,  73  W. 
t'a.    403,   89  SB  493. 

[a]  XOwrtaattoiu— Where  a  con- 
tract for  the  construction  of  certain 
vaults  and  safes  provided  that  time 
should  be  of  the  essence  of  the  con- 
tract, and  that  the  contractor  should 
pay  certain  sums  as  liquidated  dam- 
ages for  delay,  and  the  specifica- 
tions declared  that,  if  the  owner 
should  desire  any  alterations  or 
deviations,  they  should  not  annul  the 
contract,  and  that  in  such  event  an 
allowance  should  be  made  therefor 
by  the  architect,  etc.,  and  the  con- 
tract contained  no  provision  against 
forfeiture  of  the  right  to  liquidated 
damages  in  case  of  delay  caused  by 
the  owner,  or  no  agreement  that  the 
architect  might  certify  an  extension 
of  time  for  completion  if  the  con- 
tractor was  so  delayed,  etc.,  it  was 
held  that,  where  the  contractor  was 


delayed  by  the  act  of  the  owner  or 
of  the  architect,  the  liquidated  dam- 
age provision  was  waived  and  could 
not  be  renewed.  Mosler  Safe  Co. 
V.  Maiden  Lane  Safe  Deposit  Co., 
199  N.  T.  479,  93  NE  81,  37  LRANS 
363. 

41.  Caldwell  V.  Schmulbach,  176 
Fed.  429;  Arghle  v.  Plunkett,  176 
App.   Dlv.    761,    162   NTS    242. 

43.  U.  S.— Dleckerhofl:  v.  U.  S., 
202  U.  S.  302,  26  SCt  604,  50  L.  ed. 
1041  [rev  136  Fed.  645,  69  CCA  256]; 
Wood  v.  Niagara  Falls  Paper  Co.,  121 
Fed.  818,  68  CCA  256;  Elllcott  Mach. 
Co.    T.   U.   S.,    43   Ct.   CI.    232. 

Fla.— Smith  V.  Newell.  37  Fla.  147. 
20    S   249. 

Ind. — Jaqua  v.  Headlngton,  114 
Ind.  309,  16  NE  627;  Stanley  v.  Mont- 

fomery,  102  Ind.  102.  26  KB  218; 
plcer  V.   Hoop,   61   Ind.    365.' 

Iowa. — ^Ahlers  v.  Harrison,  131 
Iowa  289,  108  NW  331;  Sanford  v. 
Belle  Flalne  First  Nat.  Bank,  94 
Iowa  680,  63  NW  459;  De  Grall  v. 
WIckham,  89  Iowa  720,  52  NW  603, 
67  NW  .420. 

Md. — Cowan  v.  Meyer,  126  Md.  450, 
94   A   18. 

Mich. — Oeiger  v.  Cawley,  146  Mich. 
660,    109   NW   1064. 

Or. — Salem  v.  Anson,  40  Or.  839, 
67  P  190,  91  AmSR  485,  66  LRA 
169. 

Pa.— Otb'Bon  V.  Oliver,  168  Pa.  277, 
27  A  961;  Kelso  v.  Reld,  145  Pa. 
606,   28  A  323,  27  AmSR  716. 

Philippine. — PalacloB  v.  Cavlte,  12 
Philippine    140. 

Tex. — ^Walsh  v.  Paducah  M.  E. 
Church  South,  (Civ.  A.)  173  SW  241. 

Wash. — American  Copper,  etc. 
Works  V.  Oalland-Burke  Brewing, 
etc.,  Co.,  30  Wash.  178,  70  P 
236. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman,  64  W.  Va.  151,  61  SE 
815. 

Wyo. — ^Ivlttson  v.  Althrop,  1  Wyo. 
71. 

Eng. — Crlsdee  v.  Bolton,  3  C.  & 
P.  240,  14  ECL  547. 

Ont. — Crux  V.  Aldred.  14  OntWR 
666. 

Qua — Damphousse  v.  Vallquette, 
24  Que.  K.  B.  62,  24  DomLR  219; 
McDonald  v.  Hutchlns,  12  Que.  K.  B. 
499;  Fortin  v.  Perras,  43  Que.  Super. 
313,  9  DomLR  16. 

See  Western  Union  Tel.  Co.  v. 
Jennings,  110  Miss.  673,  70  S  830 
(applying  law   of  Missouri). 

43.  U.  S. — ^Ann  Arbor  Bd.  of  Com- 
merce v.  Security  Trust  Co.,  225 
Fed.    454.   140  CCA  486. 

111.— Wllcus  v.  Kllng,  87  HI. 
107. 

Mo. — Jackson  County  Light,  etc., 
Co.  V.  Independence.  188  Mo.  A.  167, 
175  SW  86;  Word  v.  Haren,  183  Mo. 
A.  569,  167  SW  1064;  Werner  v.  Fin- 
ley.    144   Mo.  A.   554,    129   SW   73. 

Wash. — Sledge  v.  Arcadia  Orchards 
Co.,    77    Wash.    477,    137    P    1061. 

Wis. — Hathaway  v.  Lynn,  75  Wis. 
186,  43  NW  956.  6  LRA  651. 

[a]    Slaatcatton.— In    the   absence 


of  proof  that  the  owner  of  a  house 
is  damaged  by  delay  in  its  comple- 
tion, be  can  recover  only  nominal 
damages,  although  the  builder's  con- 
tract stipulates  for  a  payment  of 
twenty  dollars  per  day  for  every 
day's  delay  in  completing  It.  Wll- 
cus   v.   KItng,    87   111.   107. 

44.  The  Colombia.  197  Fed.  661 
raff  199  Fed.  990.  117  CCA  666]: 
Northwest  Fixture  Co.  t.  Kllbourne, 
etc,  Co.,  128  Fed.  266,  62  CCA  638; 
Oay  Mfg.  Co.  v.  Camp,  65  Fed.  794; 
18  CCA  137.  See  Dlsosway  v.  Ed- 
wards, 134  N.  C.  254,  256,  46  SB 
501  (where  the  court  said:  "There 
are  cases  where  the  full  amount  so 
stipulated  Is  allowed,  as,  for  in- 
stance, where  it  is  extremely  difficult 
or  practically  Impossible  to  ascer- 
tain the  actual  damage;  but  even 
then  we  think  that,  to  entitle  the 
plaintiff  to  more  than  nominal  dam- 
ages, sufficient  facts  should  appear, 
either  by  proof  or  admitted  allega- 
tions, that  some  actual  loss  has  been 
sustained,  and  that  the  amount  of 
the  bond   Is  not  unreasonable"). 

[a]  Ik  Vew  Ttnk  (1)  the  rule  has 
been  stated  to  be  that  "in  cases 
where  liquidated  damages  are  fixed, 
and  are  not  to  be  regarded  as  a 
penalty  where  there  is  a  failure  to 
perform  a  material  part  of  the  con- 
tract, the  presumption  of  law  is, 
that  damages  were  sustained,  ana 
the  party  thus  injured  is  not  com- 
pelled to  establish  by  evidence  the 
various  items  of  damage  as  in  other 
cases."  Little  v.  Banks,  86  N.  T. 
268.  265;  Beale  v.  Hayes,  7  N.  T. 
Super.  640;  Brooklyn  Structural 
Steel  Corp.  v.  Lechtman,  92  Misc. 
164,  156  NTS  220;  Dayln  v.  Syracuse, 
69  Misc.  286,  126  NTS  1002  [aff  146 
App.  Dlv.  904  mem,  129  NTS  1119 
mem];  Breck  v.  Rlngler,  18  NTS 
601.  (2)  If  no  damage  is  sustained 
the  provision  of  a  contract  for  liqui- 
dated damages  will  be  regarded  as  a 
penalty.  Dunn  v.<  Morgenthau,  73 
App.  Dlv.  147,  76  NTS  827  [aff  176 
N.  T.  618  mem;  87  NB  1081  meml; 
Karnitxky  v.  Banwer,  119  NTS  661; 
Fehlinger  v.  Boos,  118  NTS  167. 
(3)  Hence  It  has  been  held  that 
there  must  be  evidence  outside  of 
the  contract  as  to  damages  in  order 
to  show  whether  or  not  the  amount 
claimed  as  liquidated  damages  is 
disproportionate  to  the  provable  or 
probable  actual  loss  sustained  by  the 
party  who  seeks  to  enforce  the 
clause.  Rubin  v.  John  C.  Oabler  Co., 
127  App.  Dlv.  276,  111  NTS  124; 
Small  v.  Burke,  92  App.  Dlv.  338, 
86  NTS  1066;  Traub-Dlttmar  Constr. 
Co.  v.  Hartman,  61  Misc.  173,  112 
NTS  919  [aff  133  App.  Dlv.  889  mem. 
117  NTS  1149  mem].  (4)  "Liqui- 
dated damages,  when  a  breach  Is 
proved  to  which  they  apply,  are 
a  positive  debt,  and  as  such,  they 
exclude,  on  both  sides,  the  considera- 
tion and  the  proof  of  actual  dam- 
ages." Beale  v.  Hayes,  7  N.  T. 
Super.   640,    644. 

45.  See  supra  {  238. 
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liquidated  damages,  although  the  bosird  as  such  may 
not  suffer  pecuniary  damages  from  a  breach  of  the 
contract  containing  the  stipulation.*'  A  similar 
i-ule  has  been  applied  to  a  board  or  oflBcerB  repre- 
senting a  municipal  corporation.*' 

,[J  265]  5.  Waiver.**  Where  there  has  been  a 
waiver  oi  the  right  to  require  performance  of  the 
contract  in  the  time  aud  manner  stated,  there  can- 
not be  a  recovery'  of  a  liquidated  sum  as  damages 
for  its  breach.**  But  it  would  seem  that  the  par- 
ties to  a  contract  may  agree  that  in  case  of  the 
waiver  of  a  stipulation  as  to  time,  a  liquidated  dam- 
age clause  may  be  continued  and  made  applicable 
to  an  unreasonable  time.'"  Acts  relied  upon  as  a 
waiver  must  have  been  with  knowledge  of  the  facts 


constituting  the  breach,^'  and  inconsistent  with  the 
intention  to  assert  it.''  It  has  been  held  that  com- 
pletion of  a  building  operation  by  the  owner  on  de- 
fault by  the  contractor,  under  a  power  conferred  by 
one  clause  in  the  contract,  will  not  prevent  a  recov- 
ery of  liquidated  damages  for  delay  under  another 
clause;"  but  there  is  authority  to  the  contrary." 
Where  a  deposit  has  been  made  to  secure  perform- 
ance on  a  contract  it  is  obvious  that  the  party  can- 
not seek  to  retain  the  deposit  and  at  the  same  time 
sue  for  actual  damages.^' 

[i  266]  T.  Amonnt  of  Becovery— 1.  Lianidatad 
Damages  Where  a  contract  contains  a  provision 
for  liquidated  damages,  the  stipulation  controls  as 
to  the  rights  of  the  parties,'*  and  must  be  given  ef- 


46.  Ann  Arbor  Bd.  of  Commerce 
V.  Security  Trust  Co.,  225  Fed.  454, 
140  CCA  48«. 

[a]  aiwtnrtton^— Where  a  board 
•f  commerce  of  a  city,  organised  for 
the  purpose  of  promotlngr  the  growth 
and  welfare  of  the  city,  entered  Into 
a  contract  with  a  corporation  where- 
by the  corporation  In  consideration 
of  certain  payments  by  the  board 
agreed  to  move  Its  manufacturing 
plant  to  the  city,  and  to  maintain  a 
pay  roll  at  such  manufacturing 
plant  in  the  city  at  not  less  than 
a  certain  amount  per  year  or  to  pay 
a  sum  stipulated  as  liquidated  dam- 
ages, the  board  of  commerce  is  en- 
titled to  enforce  such  stipulation 
for  damages.  Ann  Arbor  Bd.  ol 
Commerce,  v.  Security  Trust  Co.,  22E 
Fed.    464,    140    CCA    486. 

47.  Springwells  v.  Detroit,  etc.,  R. 
Co.,  140  Mich.  277,  103  NW  700:  De- 
troit V.  People's  Tel.  Co.,  135  Mich. 
S96,  98  NW  746;  Whiting  v.  New 
Baltimore.   127   Mich.  «6,  86  NW  40S. 

48.  ESeot  of  provision  Sag  waiver 
see  supra  i  245. 

4>.  U.  S. — ^Fruin-Bambrlck  Constr. 
Co.  V.  Ft.  Smith,  etc.,  R.  Co.,  140 
Fed.  465. 

111. — Iroquois  Furnace  Co.  v.  Wil- 
kin Mfg.  Co.,  181  111.  582,  64  NE 
»87  [rev  77  111.  A.  59]:  Strobel  Steel 
Constr.  Co.  v.  Chicago  Sanitary  Dlst., 
160  111.  A.  554.  See  Wright  v.  Craig, 
116  111.  A.  493. 

N.  T. — ^Wlnch  v.  Mutual  Ben.  Ice 
Co.,  86  N.  T.  618;  Esmond  v.  Van 
Benshcoten,  12  Barb.  366;  Poppen- 
berg  v.  Owen,  84  Misc.  126,  146  NTS 
478;  Holland  Torpedo  'Boat  Co.  v. 
Nixon,  61  Misc.  469.  115  NTS  673; 
Traub-Dlttmar  Constr.  Co.  v.  Hart- 
man,  61  Misc.  173.  112  NTS  919 
[aff  133  App.  Div.  8S9  mem.  117  NTS 
1149  memj;  Michel  v.  O'Brien,  '6 
Misc.  408,  27  NTS  178;  VcKee  V. 
Rapp,   35  NTS   175.     i 

Wash. — Erickson  v.  Oreen,  47 
Wash.    613.    92    P    449. 

Enp. — Oolder's  Green  Amusement, 
etc,  Co..  Ltd.  V.  Relph,  31  T.  L.  R. 
843.  I 

Sask. — Municipal  Constr.  Co.  v. 
Regina.  2  DomLR  690,  20  WestLR 
405; 

.flO.  United  Engineering,  etc.,  Co. 
v.    U.    S.,    47   Ct.   Cl.    489. 

51.    Walker  v.  Engler,  80  Mo.  130. 

80.  U.  S. — Maryland  Steel  Co.  v. 
U.    S.,    48    Ct    Cl.    50. 

D.  C. — D.  C.  V.  Harlan,  etc.,  Co., 
80    App.    270. 

111.— Wight  V.  Chicago,  187  111.  A. 
240  [aff  234  III.  83.  84  NE  6281. 
See  Ludlow  Valve  Mfg.  Co.  v.  Chi- 
cago,   181    111.   A.    388. 

Iowa. — Wolf  ▼.  Des  Moines,  etc., 
R.    Co.,    64    Iowa    380.    20    NW   481. 

La.— Camden  Iron  Works  V.  New 
Orleans  Sewerage,  etc.,  Bd.,  141  Ia. 
463.     75     S     204. 

Mass. — Morrison  v.  Richardson, 
194   Mass.    370,   80   NB   468. 

N.  T. — ^Ward  v.  Hudson  River 
BIdg.  ,Co,  125  N.  T.  230,  26  NE  256; 
Bir&all  v.  Twenty-Third  St.  R.  Co., 
8  Daly  419;  Brooklyn  Structural 
Steel    Corp.    v.    Lechtman,    92    Misc. 


164,    155   NTS   220. 

Pa. — Tork  v.  York  R.  Ca,  229  Pa. 
236,    78    A    128. 

N.  S. — Horton  v.  Tobln,  20  N.  S. 
169,  8  CanLTOccNotes  377. 

[a]  Slaatratlons. — (1)  A  provi- 
sion In  a  contract  of  iiirlng  between 
a  railroad  company  and  a  conductor, 
i<S-ovidlng  th^t  a  fine  of  fifteen  dol- 
lars might  be  deducted  from  the  con- 
ductor's wages  in  case  of  his  ac- 
ceptance of  a  fare  directly  from  a 
passeng3r,  is  not  waived  by  the  fact 
that  the  company  retains  the  serv- 
ant in  its  employ  after  discovery  of 
the  violation  of  the  rule.  Blrdaall 
V.  Twenty-Third  St.  R.  Co.,  8  Daly 
(N.  T.)  419.  (2)  The  mere  fact  that 
a  contract  was  terminated  by  agree- 
ment rather  than  by  notice,  as  pro- 
vided for  in  the  contract,  does  not 
constitute  a  waiver  of  the  right  to 
retain  the  amount  named  therein  as 
liquidated  damages.  Wolf  v.  Des 
Moines,  etc.,  R.  Co.,  64  Iowa  380, 
20   NW   481. 

[bl  Vxaottoal  ooMrtruotlott  of  oon* 
tracts— Facts  held  not  to  show  such 
a  construction  of  a  contract  for  the 
delivery  of  iron  pipe  as  to  prevent 
a  recovery  of  liquidated  damfiges  for 
delay.  Cfamden  Iron  Works  Co.  v. 
New  Orleans  Sewerage,  etc.,  Bd.,  141 
La.    453,    75    S    204. 

63.  East  Arkansas  Lumber  Co.  v. 
Swink,  128  Ark.  240,  194  BW  5; 
Louisville,  etc.,  R.  Co.  v.  Mason,  etc.. 
Co..  126  Ky.  844,  104  SW  975,  31 
KyL  1220;  McKegney  v.  Illinois  Sur- 
ety Co.,   167   NTS   848. 

64.  Qilett  V.  Toung.  45  Colo.  662. 
101  P  766;  Moore  v.  Normal  School 
Bd.  of  Regents,  215  Mo.  705,  115 
SW  6.  And  see  Garey  v.  Pasco.  89 
.Wash.  882,  154  P  438  (holding  that, 
where  a  building  contract  provided 
for  forfeiture  of  a  certain  sum  for 
delay,  such  sum  could  not  be  recov- 
ered after  the  employer  rescinded 
the  contract).  To  same  effect  Fi- 
delity, etc.,  Co.  V.  Robertson,  136 
Ala.    379.    34   S   933. 

^  [a]  AppUoattons  of  nilo. — (1) 
Liquidated  damages  by  reason  of  a 
contractor's  delay  cannot,  where  he 
abandoned,  and  lienors  and  mate- 
rialmen sought  liens  to  the  amount 
of  the  difference  between  the  cost 
of  completion  and  the  contract  price 
unpaid,  be  counterclaimed  by  the 
owner.  Edward  E.  Buhler  Co.  v. 
New  Tork  Dock  Co.,  170  App.  Div. 
486.  156  NTS  467.  (2)  A  railroad 
tunnel  construction  contract,  provid- 
ing for  liquidated  damages  for  de- 
lay and  authorizing  the  railroad 
company  on  default  to  contract  on 
the  contractor's  account  for  comple- 
tion or  declare  the  contract  at  an 
end  and  employ  a  new  contractor, 
does  not  provide  for  liquidated  dam- 
ages where  the  company  elects  to 
employ  a  new  contractor.  Shields  v. 
John  Shields  Const.  Co.,  81  N.  J.  Eo. 
286.    86    A    958. 

6R,  Krelger  v.  Nusbaum,  100 
Misc.    673,    166    NTS    729. 

[a]  ZUnatration. — In  view  of  the 
terms  of  a  lease,  where  the  lessor, 
after     dispossessing     the     lessee     in 


summary  proceedings,  sued  for  ac- 
tual damages  and  presented  proof, 
he  could  not  in  the  same  action 
raise  the  inconsistent  claim  that  the 
parties  agreed  that  damages  for 
breach  of  the  lease  should  be  stipu- 
lated, and  then  recover  on  both  Is- 
sues'. Krelger  v.  Nusbaum,  100 
Misc.   673,   166   NTS    729. 

66.  U.  S. — Stone,  etc..  Co.  v.  U.  S.. 
234  U.  8.  270,  34  SCt  866,  68  L.  ed. 
1308:  Morris  v.  Wilson,  114  Fed.  74, 
62  OCA  22. 

Cal. — Franz  v.  Bleler,  126  Cal.  176, 
56  P  249,   68   P  466. 

D.  C.  —  Thompson-Starrett  Co. 
v.  Southern  Bldg.  Corp.,  40  App. 
469. 

Mass. — Mlllen  v.  Ouleslan,  118  NE 
267. 

Mo. — May  v.  Crawford,  142  Mo. 
390,    44    SW   260. 

N.  T.— Smith  V.  Vail,  53  App.  Div. 
628,  65  NTS  834  [aff  166  N.  T.  611 
mem,  69  NE  1126  mem];  Taylor  v. 
Smith,  24  App.  Div.  519,  49  NTS  41 
[rev  on  other  ground  184  N.  T.  399, 
68  NB  524]:  Darrow  v.  Cornell,  12 
App.  Div.  604,  42  NTS  1081;  Shiell 
V.  McNitt,  9  Paige  101. 

Or. — Learned  v.  Holbrook,  171  P 
222 

Pa. — Johnston  v.  Cowan,  59  Pa. 
275. 

Tex. — Nelson  v.  Butler,  (Civ.  A) 
190   SW  811. 

Vt.— Jackson  v.  Hunt,  7«  Vt  284. 
56   A    1010.     ' 

Wash. — Johnson  v.  Cook,  24  Wash. 
474,   64   P  729. 

See  Plaquemines  Parish  Bd.  of 
Comrs.  V.  Dowdle,  etc.,  Co.,  136  La. 
447,  67  S  324. 

"An  agreement  for  stipulated  dam- 
ages for  the  breach  of  a  contract, 
necessarily  Implies  that  such  dam- 
ages are  to  be  received  in  satisfac- 
tion of,  and  as  a  complete  compen- 
sation for  the  breach  of  that  part 
of  the  agreement  to  which  such  stip- 
ulation is  applicable."  Shiell  v.  Mc- 
Nitt,   9   Paige    (N.    T.)    101,   104. 

[a]  XUnvtratlOB. — ^Where  an  agree- 
ment grants  the  privilege  of  taklnic 
clay  from  land  for  a  certain  num- 
ber of  years,  for  which  the  grantees 
are  to  pay  a  certain  amount  per  ton 
and  a  definite  sum  at  the  end  of 
every  six  months,  whether  or  not 
they  have  taken  away  enough  cl«y 
to  amount  to  that  sum,  the  latter 
payments  are  liquidated  damages, 
since  it  is  the  sum  stipulated  to  be 
paid  for  the  privilege  and  does  not 
depend  on  the  exercise  of  such  privi- 
lege. Johnston  v.  Cowan,  69  Pa- 
275. 

[bl  ApvUoatloaa  of  rols.  — (1) 
Where  a  government  contract  pro- 
vides that.  In  case  a  bidder  breaks 
his  agreement  through  a  failure  to 
commence  the  work  by  a  stipulated 
time,  the  government  may  relet  the 
contract,  and  the  contractor  shall 
forfeit  all  money  and  retain  per- 
centages due  or  to  become  due  un- 
der the  contract,  the  government 
cannot  recover,  as  damages  sus- 
tained by  reason  of  the  contractor's 
default,   the  excess  cost  of  reletting 


For  UtOT  oaMS,  dSTelopmsitta  and  ohaagsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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feet  according' to  its  terms ;"'  the  amount  of  recov- 
ery is  limited  by  such  a  provision  notwithstanding 
the  actual  damage  may  be  in  exoeas  of  the  stipu- 
lated Bum,°^  and  the  fact  that  the  damages  stipu- 
lated for  in  the  contract  may  be  under  the  circum- 
stances inadequate  will  not  authorize  the  court  to 


the  contract.  Stone,  etc,  Co.  v.  U.  8.. 
234  U.  S.  270,  34  SCt  86S,  58-  L.  ed. 
1308.  (2)  The  entire  amount  pro- 
vided as  liquidated  damages  for  a 
person  engaglner  in  business  within 
a  certain  territory,  embracing  parts 
of  several  counties,  Is  recoverable 
for  engaging  In  business  In  the  part 
of  the  county  within  which  is  the 
place  where  he  formerly  conducted 
business,  although  the  agreement  Is 
void  as  to  the  other  counties.  Frani 
V.  Bleler,  126  Cal.  176,  56  P  249,  68 
P  466. 

[cl  Qnaatloa  for  Jnry^ — Where  a 
contract  provided  that,  in  case  of 
Its  breach  by  defendant  within  two 
years  from  Us  execution,  plalntlfT 
should  be  entitled  to  a  certain  sum 
as  liquidated  damages^  and  that  If 
it  occurred  thereafter  he  should  be 
entitled  to  a  greater  sum  as  liqui- 
dated damages,  it  was  error  to  di- 
rect a  verdict  for  the  larger  sum, 
when  there  was  evidence  tending  to 
'  show  that  the  breach  occurred  cur- 
ing the  Orst  two  years.  Grant  v. 
Pratt,  52  App.  Dlv.  540.  66  NTJS 
486. 

[d]  En  Konlslaaia  (1)  an  amount 
stipulated  to  be  paid  by  way  of 
"liquidated  damages"  ly  subject  to 
reduction  under  certain  circum- 
stances no  less  than  Is  that  stipu- 
lated to  be  paid  as  a  '"penalty." 
Goldman  v.  Goldman,  51  La.  Ann. 
761,  25  8  555.  (2)  In  either  class 
of  cases,  when  reduction  is  permis- 
sible, and  the  obligee  sues  for  the 
whole  amount  upon  the  Instrument 
evidencing  the  agreement,  the  onus 
Is  upon  the  party  claiming  a  reduc- 
tion to  establish  the  extent  of  the 
same.  Goldman  v.  Goldman,  51  La. 
Ann.  761.  25  S  555.  (3)  The  obligee 
Is  entitled  to  rest  upon  the  amount 
primarily  agreed  upon  as  that  due, 
and  is  not  called  on  to  make  extrin- 
sic afdrmative  nroof  of  his  damages. 
Goldman  v.  Goldman,  supra.  (4)  In 
the  absence  of  counter  proof,  he  Is 
entitled  to  Judgment  upon  establish- 
ing the  contract  and  showing  Its  vio- 
lation. Goldnjnn  v.  Goldman,  supra. 
(5)  The  mere  length  of  time  during 
which  defendant  may  have  observed 
or  may  have  violated  his  obligation 
not  to  engage  in  business  for  a  cer- 
tain period  furnishes  no  basis  upon 
which  to  estimate  a  reduction  either 
of  a  penalty  or  of  liouldated  dam- 
age*.     Goldman    v.    Goldman,   supra. 

57.  IT.  .S. — Carnearle  Steel  Co.  v. 
V.    S:    49    Ct    Cl.   403. 

Ariz. — Dennis  v.  U.  S.,  6  AriB.  818, 
52    P    858.  _ 

111. — Iroquois  Furnace  Co.  v.  wlK 
icin  Mfg.  Co.,  181  ni.  582.  64  NG 
987. 

Mass. — ^Leland  v.  Stone,  10  Mass. 
459 

Mo. — ^May  v.  Crawford,  160  Mo.  804, 
51  srw  698;  Stlllwell  v.  Temple,  28 
Mo,   1R6. 

N.  Y. — ^Wlnch  V.  Mutual  Ben.  Ice 
Co.,  9  Daly  177  fmod  on  other 
grounds  86  N.  T.  618  mem]. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440.    29    SW    4«7. 

Compare  Kimbro  V.  Wells,  121  Ark. 
45,  180  SW^  342  (where  in  a  suit 
againvt  a  seller  of  a  lumber  busi- 
ness for  breach  of  his  agreement  not 
to  engage  therein  in  the  town,  two 
dollars  and  fifty  cents  per  day  being 
stipulated  as  damages,  and  the  sell- 
er having  broken  the  contract  for 
more  than  a  year,  a  verdict  for  seven 
hundred  and  fifty  dollars  was  sus- 
tained). 

[a]  XOaatMMon^— Where  a  con- 
tract Is  to  be  performed  in  install- 
ments, damages  for  delay  cannot  be 
computed  from  the  time  at  which 
performance  of  each  Installment  was 
doe,  where  the  parties  have  stipu- 
lated that  damages  shall  b«  comput- 


give  the  contract  a  strained  construction  against  the . 
express  agreement  of  the  parties.'" 

Interest.  According  to  some  authorities,  the 
amount  stipulated  may  be  recovered  with  interest** 
while  according  to  another  view  the  aQiount  fixed 
by  the  parties  cannot  be  increased  by  such  an  allow- 


ed from  the  date  fixed  for  final  com- 
pletion. Carnegie  Steel  Co.  v.  U.  S., 
49  Ct.  Cl.  403. 

[b]  AppUoation  of  mto.  Where 
a  livery-stable  keeper  sold  out  his 
stock  to  two  persons,  agreeing  not 
to  engage  in  the  business  In  the  same 
stable,  title  to  which  he  had  re- 
tained for  five  years,  it  was  held 
that,  after  One  of  the  buyers  had 
retired  from  the  business  and  broken 
his  agreement,  the  other  buyer  could 
sue  In  his  own  name  for  the  recov- 
ery of  the  whole  sum  named,  as  liqui- 
dated damages  in  the  original  agree- 
ment. Johnson  v.  Owlnn,  100.  Ind. 
466. 

[c]  ■•racal  oontraota.  —  Where 
several  contracts  with  relation  to 
furnishing  of  the  sanu  kind  of  ma- 
terial ara  nevertheless  distinct,  with 
distinct  provisions  for  liquidated 
damages,  the  fact  that  deliveries  of 
goods  are  apportioned  to  the  sev- 
eral contracts  will  not  oause  them 
to  be  regarded  as  consolidated,  pre- 
venting the  enforcement  of  more 
than  one  of  the  provisions  for  dam- 
ages. Camden  Iron  Works  v.  New 
Orleans  Sewerage,  etc.,  Bd.,  141  La. 
453,    75   S   204. 

[d]  fii  KoalBhuM,  under  the  stat- 
ute, if  no  part  of  the  contract  has 
been  performed,  the  contractor  who 
has  been  guilty  of  its  breach  owes 
the  other  party  the  full  amount  of 
damages,  but  no  more,  and  If  the 
contract  has  been  partly  performed 
or  executed  the  damages  due  for  its 
breach  may  be  reduced  by  the  court 
from  the  sum  stipulated  In  the  con- 
tract for  an  entire  breach  to  the 
amount  of  the  loss  sustained  and 
the  profits  of  which  t4ie  Innocent 
party  was  deprived,  unless  the  agree- 
ment was  that  the  stipulated  dam- 
ages should  be  paid  in  full  even  for 
a  partial  breach.  Plaquemines  Par- 
ish Bd.  of  Comrs.  v.  Dowdle,  136  La. 
447.     67    S     324. 

sa.  U.  S. — Ann  Arbor  Bd.  of  Com- 
merce V.  Security  Trust  Co.,  226  Fed. 
464.    140    CCA    486. 

Cat. — ^tilghtner  v.  Mensel,  86  Cal. 
462. 

Conn. — Dean  v.  Connecticut  Tobac- 
co Corp.,   88  Conn.   619,   92  A  408. 

Fla. — Smith  v.  Newell,  87  Fla.  147, 
20    S    249 

111,— Hennessy  v.  Metzger,  162  III. 
606,  38  NB  1068,  43  AmSR  267. 
See  K^y  Gee  Amusement  Co.  v. 
Cave.    177    111.   A.    250. 

Mont. — O'Keefe  v.  Dyer,  20  Mont 
477.  52  P  196. 

Nebr. — Jobst  v.  Hayden,  88  Nebr. 
469.    129    NW    992. 

N.  T. — Poaner  v.  Rosenberg,  149 
App.  Dlv.  272,  133  NTS  704;  Smith 
V.  Vail.  68  Aop.  Dlv.  628,  66  NTS 
834  [aff  166  N.  T.  611  mem,  69  NB 
1125  mem]:  Darrow  v.  Cornell,  12 
App,  Dlv.  604,  42  NTS  1081;  Winch 
V.  Mutual  Ben,  Ice  Co.,  9  Daly  177 
[mod  on  other  grounds  86  N.  T.  618 
memV.  Gllck  v,  William  Home  Co., 
110  NTS  918;  Rosenaulst  v,  Canarj^. 
20  Misc,  46,  45  NTS  342  [rev  on 
other  grounds  27  App.  Dlv.  30,  60 
NTS  111];  Pettis  v.  Bloomer,  21 
HowPr  317;  Shiell  v.  McNitt.  9 
Paige  101,  Compare  Rosenauest  v. 
Canary.  27  App,  Dlv,  80,  50  NTS  111 
[rev  40  Mlsc,  46,  45  NTS  342];  Ro- 
senaulst v.  Noble,  21  App.  Dlv.  583, 
48  NTS  398  (both  cases  holding  that, 
where  a  tenant  made  a  deposit  which, 
under  the  terms  of  the  lease,  was 
to  be  applied  to  payment  of  rent  for 
the  last  two  months  of  the  term,  pro- 
vided that  all  the  covenants  of  the 
lease  up  to  that  time  were  fully 
complied  with,  but  that  If  default 
should  be  made  In  any  of  such  cove- 
nants, the  deposit  should  be  forfeit- 
ed, and  retained  by  the  lessor,  "as 
liquidated    damages,    and    not   as    a 


genalty,"  the-  landlord  could,  after 
reach  of  the  covenants  of  the  lease, 
retain  such  deposit  as  liquidated 
damages  for  such  breach,  and  also 
recover  the  rent  due  under  the  lease 
for  the  last  two-  months  of  the* 
term). 

Pa.— Toder  v.  Strong,  227  Pa.  432, 
76    A    176. 

Tex. — Nel8«n  v.  Busier,  (Clv;..A.> 
190  SW  811-  Dobbs  v.  Turner,  (Civ. 
A.)  70  SW  4«8;  MorrlsoiV  v.  Ashbiirn, 
(CMv.   A.)    ai-flW    993. 

Wash. — West  Coast  Mfrs.'  Agency 
V.  Oregon  Condensed  Milk  Co.,  54 
Wash.  247,  103  P  4;  Go  Fun  v. 
Fidalgo  Island  C^annlng  Co.,  37  Wash. 
238,   79   P   797, 

Ehig, — Lea  '-V;;.  'Whltalcer,  L.  It  8 
C.  P.  70;  Hlnton  v.  Sparke*  L.  R. 
3  C.  P.  161;  Lowe  v.  Peers,  4  Burr. 
2225.   98   Reprint   160.  ,,. 

[a]  ZUwrtx^tloqa^^d)  In  an:  ac- 
tion to  recovAr  money  deposited  With' 
defendant,  where  the  answer  alleges 
that  the  depoisit  was  made  as  a  for- 
feit or  liquidated  damages  to  secure' 
the  performance,  of  a  '  contract  by- 
plaintiff,  defendant  Is  not  entitled  to 
introduce  evidence  showing  damage 
from  the  breach  of  contract  in  ad- 
dition to  the  liquidated  damages 
agreed  on.  Morrison  v,  Ashburn, 
(Tex.  Civ,  A.)  21  SW  093.  (2)  Wher» 
plalntlB  purchased  certain  houses 
from  defendant  and  agreed  to  re-' 
move  them,  and  deposited  a  sum  as 
security  for  the  removal  as  agreed. 
If  plaintiff  failed  to  remove  the 
buildings,  defendant  could  recover 
only  the  amount  deposited,  which 
was  in  the  nature  of  liquidated  dam- 
ages, and  could  not  recover  addi- 
tional expenses  Incurred  In  removing 
them  himself.  Gllck  v,  William 
Home  Co.,  110  NTS  918.  (3)  Where 
a  contract  appointing  plaintiff  agent 
for  the  sale  of  cream  for  defendant 
provided  that,  in  case  of  sale  of  de- 
fendant's plant,  defendant  should  be 
absolved  from  any  liability  by  rea- 
son of  the  termination  of  the  con- 
tract, other  than  .the  payment  to 
plaintiff  of  five  hundred  dollars  as 
liquidated  damages,  defendant,  on 
selling  the  plant  and  terminatinK 
the  contract,  was  liable  only  for  the 
liquidated  damages,  and  not  for  loss 
of  prospective  commissions.  West 
Coast  Mfrs.'  Agency  v.  Oregon  Con- 
densed Milk  Co.,  54  Wash.  247,  108 
P  4. 

[bl  AppUoatioaa  of  rnl«<— (1)  A 
penal  obligation  being  secondary  to 
a  primary  one,  the  performance  of 
which  It  Is  Intended  to  assure,  the 
creditor  cannot,  except  in  two  con- 
tingencies, avail  himself  of  the  dou- 
ble remedy  In  the  event  of  the  debt- 
or's failure  ta  fulfil  the  primary 
obligation  to  accept  the  subsequent 
performance  of  that  and  exact  the 
penalty  at  one  and  the  same  time, 
and  Uiose  two  contingencies  are: 
First,  when  the  penalty  is  expressly 
stipulated  for  the  mere  delay,  and  sec- 
ond, when  by  a  special  stipulation  the 
penalty  may  be  exacted  if  the  prin- 
cipal obligation  is  not  executed. 
Barrow  v.  Bloom,  18  La.  Ann.  276. 
(2)  A  person  employing  a  contractor 
to  erect  a  building  is  not  entitled  to 
damages  for  the  loss  of  the  rental 
value  of  the  new  building  while  he 
Is  kept  out  of  it  by  the  fault  of  the 
contractor  or  his  surety,  nor  to  liqui- 
dated damages  therefor.  United 
Surety  Co.  v.  Summers,  110  Md.  96, 
72   A    775.  ^    . 

69.  Stone,  etc.,  Co.  v.  U.  S.,  234 
U,  S.  270,  34  SCt  865,  68  L.  ed. 
1308. 

ea  Chicago,  etc.,  R,  Co.  v.  Mc- 
Ewen,  86  Ind.  A.  261,  71  NB  926; 
Mead  v.  -Wheeler,  18  N,  H.  361: 
Winch  v.  Mutual  Ben.  Ice  Co.,  86 
N.  T.  618:  Little  V.  Banks,  86  N.  T. 
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ance.** 

Cost  of  secarmg  performance.  Where  a  provision 
in  a  contract  gives  the  right  to  annul  the  contract 
and  provides  for  liquidated  damages  in  ease  of  a 
breach,  there  cannot  be  a  recovery  both  of  the 
amount  stipulated  for  damages,  and  for  the  cost  of 
completion  of  the  work,  where  the  right  to  annul  is 
ezei'dsed.*' 

[i  267]  2.  Penalty.  Where  the  sum  named  in 
a  contract  to  be  paid  in  a  breach  is  held  to  be  a 
penalty  and  not  liquidated  damages,  the  amount  of 
recovery  is  only  the  actual  damages  sustained.*^  But 
as  only  the  actual  damages,  where  less  than  the  pen- 
alty,, are  recoverable,  so  also  the  amount  of  recov- 
ery is  not  limited  by  the  penal  sum  if  plaintiff  shows 
actual  damages  in  excess  thereof."*     Further  nom- 


inal damages  only  will  be  given  unless  actual  sub- 
stantial damages  are  shown.'* 

Before  the  passage  of  the  statute  of  8  ft  9  Wm. 
in,  in  an  action  of  debt  on.  an  agreement,  perform- 
ance of  which  was  secured  by  a  penalty,  the  recovery 
was  for  the  entire  penalty.  Relief  was  solely  in 
equity,  and  originally  was  granted  only  in  cases  of 
fraud,  extremity,  or  accident."'  The  effect  of  this 
statute  was  to  put  actions  for  the  recovery  of  pen- 
alties for  default  in  the  performance  of  agreements 
upon  the  Mime  basis  as  actions  directly  upon  the 
agreement  to  recover  damages,  with  respect  to  the 
quantum  of  recovery,  in  other  words,  to  provide  sub- 
stantially the  same  measure  of  relief  in  an  action  at 
law  as  defendant  might  have  obtained  in  a  court  of 
equity.'^ 


Vn.    EXEMPIARY  DAMAGES 


[$  268]  A.  Katore  and  Theory  in  Qeneral.  The 
theory  of  exemplary,  punitive,  or  vindictive  dam- 
ages, or  as  they  are  sometimes  called  smart  moniey^** 
involves  a  blending  of  the  interests  of  society  in 


general  with  those  of  the  aggrieved  individual  in 
particular.**  According  to  the  more  generally  ac- 
cepted doctrine  such  damages  are  awarded  by  way 
of  punishment  to  the  offender,^*  and  as  a  warning 


2SS  [aff  20  Hun  143];  Slosson  v. 
Beadle,    7   Johns.    (N.    Y.)   72. 

SI.  Hoagland  v.  Segur,  S8  N.  J.  L. 
2Z0;  Klnaer  Constr.  Co.  v.  State,  125 
NTS  46:  Dererenx  v.  Burgwln,  33 
N.    C.    490. 

[a]  XUiurtzmtlon.  —  Where  parties 
submitted'  their  matters  In  contro- 
versy to  arbitration,  with  the  agree- 
ment that  one  thousand  dollars 
should  be  the  amount  of  stipulated 
damages  in  case  of  a  refusal  to  abide 
the  award.  It  was  held  that  no  In- 
terest at  all  should  be  allowed,  as 
the  parties  had  fixed  their  own  dam- 
SKes.  Devereux  t.  Burewln,  33 
N:  C.    490.  ^ 

es.  Plaquemines  Parish  v.  Dow- 
dle,  136  La.  447.  67  S  324. 

63.  U.  S. — ^Watts  V.  Camors,  115 
U.  S.  353,  6  set  91,  29  L.  ed.  406; 
V&n  Buren  v.  Digges,  11  How.  461, 
13  L.  ed.  771:  Tayloe  v.  Sandlford, 
7  Wheat.  13,  5  L>.  ed.  384;  Goldsbor- 
oujrh  V.  Baker,  10  F.  Cas.   No.   5,616, 

3  Cranch  C.  C.  48;  The  Salem's  Cargro, 
21  F.  Cas.  No.  12,248,  1  Sprague  389; 
Taylor  v.  The  Marcella,  23  F.  Cas. 
No.    13,797,    1    Wooda    302. 

Ark. — StlUwell  V.  Paepcke-Leicht 
Lumber  Co..  73  Ark.  432,  84  SW  483, 
108  AmSR  42. 

Cal. — Nakagawa  v.  Okamoto,  164 
Cal.  718,  ISO  P  707;  RicketBon  v. 
Richardson,  19  Cal.  330. 

Colo. — Hoore  v.  Kline,  26  Colo.  A. 
334,   143    P  262. 

Fla. — Greenblatt  v.  McCall,  67  Fla. 
165,  64  S  748;  Smith  v.  Newell,  37 
Fla.    147,   20   S   249. 

111. — Iroquois  Furnace  Co.  v.  Wil- 
kin Mfg.  Co..  181  111.  582,  54  NB 
987;  Hennessy  T.  Metzger,  152  111. 
606,  38  NE  1058,  43  AmSR  267;  Deh- 
ler  V.  Held.  50  111.  491;  Dwyer  v. 
Moore  Furniture  Co.,  f  178  III.  A.  562; 
North,  etc..  Rolling  Stock  Co.  v. 
O'Hara,   73   111.  A.   691. 

Iowa. — Coen  v.  Blrchard.  124  Iowa 
894,  100  NW  48;  Foley  ▼.  McKeegan, 

4  Iowa   1,    66   AmD   107. 

Kan. — Heatwole  v.  Oorrell.  35  Kan. 
692,    12    P    136. 

Mass. — ^Hlgginson  v.  Weld,  14  Gray 
165. 

Mich. — Ross  V.  Loescher,  162  Mich. 
386.  116  NW  193,  125  AmSR  418. 

Minn. — Northwest  Thresher  Co.  v. 
Dletleln,  105  Minn.  518,  117  NW  231; 
J.  I.  Case  Threshing  Mach.  Co.  v. 
Fronk,  106   Minn.   39,    117  NW  229. 

Mo. — Muehlebach  v.  Missouri,  etc., 
R.  Co.  166  Mo.  A.  305,  148  SW  4B3: 
Zimmerman  v.  Conrad,  (A.)  74  SW 
139. 

Mont. — O'Keefe  v.  Dyer,  20  Mont. 
477,    62    P    196. 

N.  H.— Morrill  v.  Weeks,  70  N.  H. 
178,   46  A  32. 

N.  J.— Olbbs  V.  Cooper,  86  N.  J.  L. 
226,    90   A   1116. 


N.   T. — ^Vandecrift   v.   Cowelea  En- 

fineering  Co.,  161  N.  T.  435,  66  NE 
41,  48  LRA  686  [rev  33  App.  Dlv. 
148,  53  NTS  478];  Noyes  v.  PhiUips, 
60  N.  Y.  408;  Cerero  v.  American 
Surety  Co.,  69  Misc.  648,  111  NYS 
615. 

N.  C. — Burrage  v.  Cruinp,  48  N.  C. 
330;  Thoroughgood  v.  Walker,  47 
N.  C.  15. 

Oh. — Knox  Rock  Blasting  C«.  v. 
Orafton  Stone  Co..  16  Oh.  Clr.  Ct.  21. 
8  Oh.  Clr.  Deo.  478. 

Pa. — Moore  v.  Colt.  127  Pa.  289,  18 
A  8,   14  AmSR  846. 

Tex. — Palestine  Ice,  etc.,  Co.  v. 
Connally,  (Civ.  A.)  148  SW  1109; 
Kellam  v.  Hampton,  58  Tex.  Civ.  A. 
484,  124  SW  970;  Carruthers  v.  Gay, 
(Civ.   A.)    91>  SW   593. 

Utah. — ^Western  Macaroni  Mfg.  Co. 
V.  Flore,  47   Utah  108,   161   P  9S4. 

Wash. — Stoner  v.  Shultz,  69  Wash. 
687,  126  P  1026;  Johnson  v.  Cook,  24 
Wash.    474,    64    P    729. 

Eng. — In  re  Newman,  4  Ch.  D.  724; 
Lowe  V.  Peers,  4  Burr.  2225.  98  Re- 
print 160;  Harrison  v.  Wright,  13 
East  343,  104  Reprint  402;  Hurst  v. 
Hurst,  4  Exch.  571,  154  Reprint  1341. 

[a]  Effect  of  provision'  mi  evi- 
denoe. — A  stipulation  In  a  contract 
for  three  hundred  dollars  liquidated 
damages  In  case  of  failure  to  per- 
form, even  If  regarded  as  one  for 
a  penalty.  Is  sufllcient  evidence  to 
authorize  a  finding  of  that  amount  of 
damages.  Elston  v.  Roop,  133  Ala. 
331.   32  8  129. 

64.  U.  S. — Watts  V.  Camors,  115 
U.  S.  353.  6  set  91.  29  L.  ed.  406; 
Martin  v.  Taylor.  16  F.  Cas.  No.  9,168, 
1  Wash.  C.  C.   1. 

Cal. — Sherman  v.  Oray,  11  Cal. 
A.   348,   104  P  1004. 

Mass. — Fisher  v.  Barrett.  4  Cush. 
381. 

Minn.— Willlston  v.  Mathews,  66 
Minn.   422.   66   NW  1112. 

N.  J. — Gloucester  City  v.  Esch- 
bach,   64  N.   J.   L.   150,   23  A  360. 

N.  Y.— Noyes  v.  Phillips,  60  N.  Y. 
408. 

N.  C— Rhyne  v.  Rhyne,  160  N.  C. 
569.   76  SE  469. 

Or. — Pengra  v.  Wheeler,  24  Or.  532, 
34   P  364.   21    LRA   726. 

Pa.— Moore  v.  Colt,  127  Pa.  289, 
18  A  8,  14  AmSR  845:  Pennypacker 
V.  Jones,  106  Pa.  237;  Shreve  v. 
Brereton.   51   Pa.   176. 

Tex. — Palestine  Ice,  etc.,  Co.  v. 
Connally,    (Civ.    A.)    148    SW   1109. 

Eng. — Lowe  v.  Peers,  4  Burr.  2226, 
98  Reprint  160;  Cotterel  v.  Hooke,  1 
Dougl.  97,  99  Reprint  68;  Harrison 
V.  Wright,  13  East  343,  104  Reprint 
402;  Hurst  v.  Hurst.  4  Exch.  571, 
154  Reprint  1341;  Winter  v.  Trim- 
mer, 1  W.  Bl.  396.  96  Reprint  225; 
Bird  v.  Randall,  1  W.  Bl.  378,  96  Re- 


print 210. 

Ont. — Sleeman  v.  Waterous,  23  U. 
C.  C.  P.   195. 

Contra  StlUwell  y.  Temple,  28  Mo. 
15B;  Grand  Union  Laundry  Ca  v. 
C^arney,    88   Wash.   327,   163   P   5. 

[a]  ZUnatratloii. — ^Where,  as  se- 
curity for  his  contract  to  pay  plain- 
tiff each  year  of  his  life  a  reasonable 
sum  for  his  support,  defendant  gives 
a  bond,  recovery  on  the  contract  Is 
not  limited  to  the  penalty  of  the 
bond.  Rhyne  v.  Rhyne,  160  N.  C. 
559.    76   SE  469. 

es.  Ark. — Dilley  v.  Thomas.  106 
Ark.    274,    153    SW    110. 

C;al.— Eva  v.  McMabon,  77  Cal.  467, 
19    P  872 

ni.— Whcus  V.  Kling,  87  111.  107: 
Bryton  v.  Marston,  33  111.  A.  211. 

Mont. — O'Keefe  v.  Dyer,  20  Mont. 
477,   52  P  196. 

Eng. — Rayner  v.  Rederlaktlebolaget 
Condor,    [1895]   2  Q.  B.   289. 

ae.  Whitfield  V.  Levy,  35  N.  J.  L. 
149  [clt  Cary  Rep.  p  1;  Harrison  L. 
Tracts  p  431].  See  Lowe  v.  Peers,  4 
Burr.  2225,  2229,  98  Reprint  160 
(where  Lord  Mansfield  sala:  "Where 
the  precise  sum  is  not  the  essence  of 
the  agreement,  the  quaiitnm  of  dam- 
ages may  be  assessed  by  the  Jury: 
but,  where  the  precise  sum  is  fixed 
and  agreed  upon  between  the  par- 
ties, that  very  sum  is  the  aBoertalned 
damage,  and  the  Jury  are  confined  to 
it"). 

67.  Whitfield  V.  Levy,  85  N.  J.  L. 
149.     See  generally  Bonds  {|  241-246. 

68.  See  supra  {18. 

B9.  Fla.— Smith  v.  Bagwell,  19 
Fla.  117.  45  AmR  12. 

Ind. — Taber  v.  Hutson,  6  Ind.  822, 
61  AmD  96. 

N.  J.— Haines  v.  Schults,  60  N.  J. 
L.    481,    484,    14   A    488. 

S.  C. — ^Beaudrot  v.  Southern  Jl.  Co.. 
69  S.  C.  160,  48  SE  106. 

Tenn. — Cox  v.  Crumley,  5  Lea  629; 
Dougherty  v.  Shown,  1  Helsk.  302; 
Byram  v.  McOuire,  3  Head  630; 
Smith  v.  Eakin,  2  Sneed  456. 

"The  right  to  award  them  rests 
primarily  upon  the  single  ground — 
wrongful  motive.  The  engrafting  of 
this  notion  on  to  personal  suits  has 
resulted  In  an  anomalous  rule,  the 
doctrine  of  punitive  damages  being 
a  sort  of  hybrid  between  a  display 
of  ethical  indignation  and  the  impo- 
sition of  a  criminal  fine."  Haines  v. 
Schultc.  supra. 

70.  U.  S. — Lake  Shore,  etc.,  R. 
Co.  V.  Prentice,  147  U.  8.  101.  IS  SCt 
261,  37  L.  ed.  97-  Missouri  Pac.  H. 
Co.  V.  Humes,  115  U.  S.  612,  6  SCt 
110.  29  L.  ed.  463;  Milwaukee,  etc.. 
R.  Co.  V.  Arms,  91  U.  S.  489,  23  L. 
ed.  874;  Day  v.  Woodworth,  13  How. 
363,  14  L.  ed.  181:  The  Amiable 
Nancy,   3   Wheat.   546,   4   L.   ed.   456; 
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to  others,^'  althongh  by  other  authorities  they  are 
said  to  be  awarded  by  way  of  example  and  not 
by  way  of  punishment,  a  distinction  being  taken  be- 
tween the  terma.l^    In  some  jurisdictions  without 


regard  to  this  distinction,  the  right  to  recover  puni- 
tive or  exemplary  damages  is  denied,^'  and  in  others 
the  idea  of  punishment  does  not  enter  into  the  defi- 


Crawford  v.  Bldman,  129  Fed.  992; 
Press  Pub.  Co.  v.  Monroe,  73  Fed. 
196.  19  CCA  429.  61  L.RA  S&3  [app 
dlam  1<4  U.  S.  105.  17  SCt  40.  41  L. 
ed.  367];  TibUer  v.  Alford.  12  Fed. 
262. 

Ala. — ^Bums  v.  Campbell,  71  Ala 
271;  Southern  Express  Co.  v.  Ma- 
lone,  (A.)  78  8  408;  Birmingham  Wa- 
ter Works  Co.  V.  Kelley,  2  Ala.  A. 
629,  &S  S  838;  BlrminKham  R.,  etc., 
Co.  V.  Murphy,  2  Ala.  A.  588,  56 
S  817. 

Del. — ^Farrow  v.  HofTecker,  23  Del. 
223.   79  A  920. 

Fla. — Smith  V.  Bagwell.  19  Fla. 
117,    45  AmR  12. 

III. — St.  JLouis  Cons.  Coal  Co.  v. 
.  Haenni,  146  111.  614,  35  NB  162; 
Grable  v.  Margrave,  4  III.  372,  38 
AmD   88. 

Ind. — Meyer  v.  Bohlflng,  44  Ind. 
238 

Iowa — Root  V.  Sturdlvant,  70  Iowa 
66,  29  NW  802;  Sheik  v.  Hobson,  64 
Iowa  146,  19  NW  875;  Ward  v.  Ward, 
41  Iowa  686. 

Kan. — Chicago,  etc.,  R.  Co.  T. 
O'Connell.  46  Kan.  581,  26  P  947: 
Kansa«  City,  etc.,  R.  Co.  v.  Kler,  41 
Kan.  661,  671,  21  P  770,  13  AmSR 
311;  Scbippel  v.  Norton.  38  Kan.  567, 
16  P  804;  Titus  V.  Corkins,  21  Kan. 
722. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Marshall.  110  SW  886.  33  KyL.  639. 
■La. — ^Edwards  v.  Ricks,  30  Lia.  Ann. 
926;   Keene  v.  Lizardl.   8  La.   26. 

Me. — ^Plke   v.   Dilling.    48    Me.    539. 

Minn. — Boetcher  v.  Staples,  27 
Minn.    308,    7    NW    263,    38   AmR    295. 

Miss. — Yasoo,  etc..  R.  Co.  v.  May. 
104  Miss.  422.  61  S  449,  44  LRANS 
1138;  New  Orleans,  etc.,  R.  Co.  v. 
Bailey.  40  Miss.  395. 

Mo. — ^Buckley  v.  Knapp,  48  Mo. 
152;  Ooets  v.  Ambs,  27  Mo.  28. 

N.  T. — Powers  v.  Manhattan  R.  Co., 
120  N.  T.  178,  24  NB  296;  Reid  v. 
TerwllUger,  116  N.  T.  530.  22  NE 
1091  [rev  42  Hun  310.  3  NYSt  704, 
25  NTWklyDlg  305];  Volt*  v.  Black- 
mar,  64  N.  T.  440;  Hamilton  v.  Third 
Ave.  R.  Co.,  53  N.  T.  25  trev  35  N>  Y. 
Super.  118.  13  AbbPrNS  318.  44 
HowPr  294];  Thorn  v.  Knapp,  42  N. 
Y.  474,  1  AmR  661;  Millard  v.  Brown. 
35  N.  Y.  297;  Rawlins  v.  Vldvard, 
84  Hun  205;  Etchberry  v.  Levlelle. 
2  Hilt.  40:  Fuller  v.  Redding,  16 
Misc.  634.  39  NYS  109  [rev  on  other 
grounds  13  App.  Dlv.  61.  43  NYS  961: 
Pulkerson  v.  Qeorare,  3  AbbPr  76; 
Burr  V.  Burr.  7  Hill  207;  TlUotson 
V.  Cheetham.  3  Johns.  56.  3  AmD  459. 

N.  C— Hodees  v.  Hall,  172  N.  C. 
29,  89  SB  802;  Webb  v.  Western 
Union  Tel.  Co.,  167  N.  C.  488,  83 
SB  568:  May  v.  Western  TTnlon  Tel. 
Co..  l.';7  N.  C.  416,  72  SB  1059.  37 
LRANS  912:  Carmichnel  v.  Southern 
BpII  Tel.,  etc.,  Co.,  157  fl.  C.  21.  72 
SE  619.  89  LRANS  661.  AnnCasl91SB 
1117:   Rlnpey  v.   Miller,  33  N.  O.   247. 

OW. — Jones  Lpather  Co.  v.  Woodv. 
169  P  878:  Williams  v.  Baldrey,  52 
OW.  126.  152  P  814:  Rhvne  v.  Tur- 
ley.    37   Okl.   159,    181   P  696. 

Pa. — ^HvKlenlc  Fleeced  Underwear 
Co.  V.  Way,  15  Pa.  Dlst.  943,  <S  Pa. 
Co.  183. 

S.  C. — Nlckles  V.  Seaboard  Air  Line 
R.  Co.,  74  S.  C.  102,  54  SB  265;  Beau- 
drot  V.  Southern  R.  Co..  69  S.  C.  160, 
48  SB  106:  Oliver  v.  Columbia,  etc., 
R.  Co..  65  S.  C.  1,  43  SB  807. 

Tenn. — ^Polk  v.  Fancher,  1  Head 
336. 

Tex. — Southern  Cotton  Press,  etc., 
Co.  V.  Bradley,  62  Tex.  687;  Cole  v. 
Tncker,  6  Tex.  266;  Holland  v.  Closs, 
rClv.  A.)  146  SW  671;  Planneary  v. 
Wood,  82  Tex.  Civ.  A.  250,  73  SW 
1072. 

Vt. — l>evlne  r.  Rand,  38  Vt.  621. 

Va. — ^Borland  v.  Barrett,  76  Va. 
128.    44    AmR    152. 

W.  Va — Hess  v.  Marlnarl,  94  SE 
968;  Mayer  v.  FTobe,  40  W.  Va.  246, 


22  SB  68  [overr  Beck  v.  Thompson, 
31  W.  Va.  459,  7  SB  447,  IS  AmSR 
870;  Pegram  v.  Stortz,  31  W.  Va. 
220,  6  SB  485;  Wilson  v.  Wheeling, 
19  W.  Va.  323,  42  AmSR  780];  Ogg 
V.  Murdock.  25  W.  Va.  139. 

Wis. — Topolewski  V.  Planktnton 
Packing  Co.,  143  Wis.  52,  126  NW 
654;  McWllliams  v.  Bragg,  3  Wis. 
424. 

[a]  .  Wliera  tba  oompensatory  dun- 
area  awarded  at*  ■nflolent  to  poa- 
lui  defendant  for  the  wrong  be  had 
done,  exemplary  damages  should  not 
be  awarded.  Pendleton  v.  Norfolk, 
etc.,  R.  Co.,  (W.  Va.)  95  SB  941j 
Hess  V.  Marlnarl.  (W.  Va.)  94  SE 
968;  Claiborne  v.  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.   363,  33  SB  26e. 

71.  U.  S. — Lake  Shore,  etc,  R. 
Co.  V.  Prentice,  147  U.  S.  101,  13  SCt 
261,   37  L.   ed.   97. 

Fla.— Smith  v.  Bagwell,  19  Fla.  117, 
46  AmR   12. 

111.— Orable  v.  Margrave,  4  111.  372. 
38    AmD    88. 

Iowa. — Root  V.  Sturdlvant,  70  Iowa 
55,    29   NW    802. 

Minn. — Boetcher  v.  Staples.  27 
Minn.  308,   7  NW  263,  38  AmR  296. 

Miss. — Yazoo,  etc,  R.  Co.  v.  May. 
104  Miss.  422,  61  S  449,  44  LRANS 
1138.  , 

N.  Y. — Etchberry  v.  Levlelle.  2 
HUt.  40;  Burr  v.  Burr,  7  Hill  207; 
Tillotson  V.  Cheetham,  8  Johns.  56, 
3  AmD  459. 

N.  C— Hodges  V.  Hall,  172  N.  C. 
29,  89  SE  802;  Webb  v.  Western 
Union  Tel.  Co.,  167  N.  C.  483.  83  SE 
568;  May  V.  Western  Union  Tel.,  Co. 

157  N.  C.  416,  72  SE  1059,  37  L^ 

912;  Carmichael  v.  Southern  Bel 
etc.,  Co.,  167  N.  C.  21,  72  SE"" 
LRANS    651,   AnnCasl918B   111: 

S.  C. — Oliver  v.  Columbia,  etc'.,  R. 
Co.,  66  S.  C.  1,  43  SE  307;  Watts  v. 
South  Bound  R.  Co.,  60  S.  C  67,  38 
SE  240. 

Tenn. — Polk  V.  Fancher,  1  Head 
336.  „ 

W.  Va — Mayer  v.  Frobe.  40  W. 
Va.    246.    22    SB   58. 

Wis. — Topolewski  v.  Planklnton 
Packing  Co.,  143  Wis.  52,  126  NW  554; 
McWllliams   v.    Bragg.    3    Wis.    424. 

[a]  heading  case. — Wilkes  v. 
Wood,  Lofft  1.  98  Reprint  489  [quot 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice, 
147  U.  S.  101,  106,  13  SCt  261,  37 
L.  ed.  97  (where  the  court  said  that 
this  ca.^e  contains  "the  most  distinct 
suggestion  of  the  doctrine  of  exem- 
plary or  punitive  damages  In  Eng- 
land before  the  American  Revolu- 
tion")]. 

[b]  Application  of  ml*. — An  in- 
struction which  tells  the  Jurors  that 
they  may  allow  damages  for  punish- 
ment and  also  by  way  of  example  Is 
not  erroneous  as  allowing  two  kinds 
of  damages.  Knlttel  v.  Schmidt,  16 
Tex.    Civ.   A.   7,   40   SW   607. 

79.  Winters  v.  Cowen.  90  Fed.  99 
[atr  96  Fed.  929.  37  CCA  6281;  Meldel 
V.  Anthis,  71  HI.  241  [overr  Lowry 
v.  Coster,  91  111.  1821.  See  Southern 
R.  Co.  V.  Barr,  55  SW^  900,  18  KyL 
1615  (where  it  was  held  that  while 
plaintiff  was  entitled  to  an  Instruc- 
tion authorizing  punitive  damages 
If  the  negligence  was  gross,  it  was 
error  to  tell  the  Jury  that  they 
might  give  such  damages  "by  way 
of  punishing  the  defendant,  and  to 
deter  others  from  like  practices"): 
Wright  V.  Donnell,  84  Tex.  291  [ouot 
FItzpatrIck  v.  Blocker.  23  Tex.  662] 
(where  controversy  ap  to  the  dis- 
tinction Is  alluded  to). 

73.  Boott  Mills  Co.  V.  Boston,  etc., 
R.  Co.,  218  Mass.  682.  106  NE  680: 
Barnard  v.  Poor,  21  Pick.  (Mass.) 
378:  Fremont,  etc..  R.  Co.  v.  French. 
48  Nebr.  638.  67  NW  472:  Fremont, 
etc..  R.  Co.  V.  Leslie,  41  Nebr.  159, 
59  NW  559:  Rlewe  v.  McCormlck.  11 
Nebr.  261.  9  NW  88:  Roose  v.  Per- 
kins, 9  Nebr.  804,  2  NW  716,  31  AmR. 


409;  Boyer  v.  Barr,  8  Nebr.  68,  SO 
AmR  814;  Felch  v.  Concord  R.  Ck>., 
66  N.  H.  818,  29  A  557:  Kimball  \ 
Holmes,  60  N.  H.  163;  Blzby  v.  Dim- 
lap,  66  N.  H.  466.  22  AmR  476:  SUy 
v.  Parker,  53  N.  H.  342,  16  AmR  270. 
See  Chattanooga,  etc,  R.  Co.  v. 
Llddell,  85  Ga  482,  11  SB  853,  21 
AraSR  169  (holding  that,  under  a 
statute  providing  that  "in  every  tort 
there  may  be  aggravating  circum- 
stances" for  which  additional  dam- 
ages may  be  given,  "either  to  deter 
the  wrong-doer  from  repeating  the 
trespass,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff," 
it  was  error  to  charge  that  exem- 
plary damages  might  be  given  as  a 
"punishment"  to  defendant,  but  that 
the  jury  should  be  Instructed  in  the 
terms  of  the  statute). 

[a]  Xa  Sonlalana  (1)  it  has  been 
held  that  punitory  damages  cannot 
be  awarded  In  civil  suits.  Lee  Lum- 
ber Co.  V.  Union  Naval  Stores  Co.. 
142  La  502,  77  S  131;  Burt  v.  Shreve- 
port  R.  Co.,  142  La.  308,  76  S  728; 
Serlo  v.  American  Brewing  Co.,  141 
La.  290,  74  S  998,  LRA1917B  616; 
Vincent  v.  Morgan's  Louisiana,  etc, 
R.,  etc.,  Co.,  140  La.  1027,  74  S  641. 
(2)  Prior  to  these  decisions  It  had 
been  held  that  exemplary  damages 
would  not  be  awarded  in  the  case  of 
a  trespass  permitted  In  good  faith 
and  under  advice  of  counsel  (Cooke 
V.  Gulf  Reflning  Co.,  135  La   609,  66 

5  758),  (3)  or  in  an  action  for  wrong- 
ful obstruction  of  a  street  by  a  rail- 
road (Fontenot  v.  Colorado  Southern, 
etc.,  R.  Co..  122  La.  779,  48  S  205). 
(4)  or  for  Increasing  the  height  of  a 
fence  (Wolf  v.  Stewart,  48  La.  Ann. 
1431.  20  8  809).  (6)  The  fact  that 
defendant's  agents  had  been  prose- 
cuted criminally  may  constitute  a 
sufllcient  reason  for  not  awarding 
punitory  damages  against  defendant 
Patterson  v.  New  Orleans,  etc..  Light, 
etc,  Co.,  110  La.  797,  34  8  782..  (6) 
Punitive  damages  were  refused  in 
an  action  to  recover  damages  from 
a  purchase  of  goods  from  one  hold- 
ing himself  out  as  an  agent.  C!ar- 
rell  V.  Municipality  No.  2,'  7  La  Ann. 
632.  (7)  In  still  other  cases  punitive 
damages  were  awarded.  Summers  v. 
Baumgard,  9  La.  161;  Ostrtca  (>yti- 
ter  Co.,  Ltd.  v.  Barbler,  8  La.  A.  (Or- 
leans)  426. 

[b]  Xa  tli*  PhlUppiaas  no  provi- 
sion for  exemplary  or  punitive  dam- 
ages Is  made  by  the  civil  code.  AI- 
garra  v.  Sandejas.  27  Philippine  284. 

[c]  Xb  Forto  aioo  (1)  It  luis  been 
said  that  "the  question  of  what  Is 
exemplary  damages  and  what  Is  oth- 
erwise has  never  been  worked,  out 
hera"  Zalduondo  v.  Sanchez,  15 
Porto  Rico  216,  220.  (2)  Under  Civil 
Code  art  1803,  requiring  a  person 
who  "by  an  act  or  omission  causes 
damage  to  another,  when  there  Is 
fault  or  negligence  ...  to  repair  the 
damage  so  done."  punltlv?  damages 
are  not  recoverable  In  a  case  wher* 
there  has  been  no  wanton  negligence. 
Martinez  v.   Paul   Taylor  Brown  Co., 

6  Porto  Rico  Fed.   405.   410. 

[d]  In  Waahlngton  (1)  exemplary 
damages  cannot  be  recovered  except 
where  specially  authorised  by  stat- 
ute. Wilson  V.  Sun  Pub.  Co..  86 
Wash.  508.  148  P  774,  AnnCaslOlTB 
442;  Longfellow  v.  Seattle,  76  Wash. 
609.  136  P  865;  Nordgren  v.  Lawrence, 
74  Wash.  305.  133  P  436;  Phillips  v. 
Thomas,  70  Wash.  533,  127  P  97. 
AnnCasl914B  800;  Caldwell  v.  North- 
ern Pac.  R.  Co..  56  Wash.  223.  106  P 
625:  Woodhouse  v.  Powle."?.  43  Wash. 
617.  86  P  1063.  117  AmSR  1079,  8 
LRANS  783,  11  AnnCas  54;  Levy  v. 
Flelschner.  12  Wash.  15,  40  P  384; 
Spokane  Truck,  etc.,  Co.  v.  Hoefer. 
2  Wash.  45.  25  P  1072,  26  AmSR 
842,  11  LRA  689.  (2)  This  Is  true 
even  when  the  injury  upon  which  the 
claim  rests  flows  from  cross  negli- 
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nition  of  what  are  called  exemplary  damages/*  but 
the  term  is  employed  to  mean  an  increased  award  of 
damages  in  view  of  the  supposed  aggravation  of  the 
injury  to  the  feelings  of  plaintiff  by  the  wanton  or 
reckless  aet  of  defendant,  in  which  case  it  is  con- 
fined to  compensation.''  It  is  observable  that  in 
these  jurisdictions  a  gpreater-  liberality  is  exhibited 
toward  the  allowance  of  damages  for  so-called  men- 
tal injuries  resulting  from  any  wantonness  and  out- 
rage accompanying  the  commission   of  the  tort." 

Kenoe    or    willful    wrong.      Cortoran 
Postal    Tel.-Cable    Co.,    80    Wash. 


In  fact  it  has  sometimes  been  regarded  immaterial 
whether  the  rule  of  damages  allows  a  recovery  as 
compensation  or  as  punishment."  But  under  the 
view  generally  taken,'^  exemplary  damages  are  not 
awarded  by  way  of  compensation  to  the  sufferer/* 
although  compensation  follows  as  an  incident  of  the 
award.*" 

Origin  of  doctrine.  A,ccording  to  some  authori- 
ties the  practice  of  allowing  exemplary  damages  had 
its  origin  in  cases  involving  elements  of  recovery 


y,    _    _ 

670,  142  P  29.  LRA1915B  532. 
■  -7*  Colo. — Murphy  v.  Hobbs,  7 
Colo.  641,  661,  5  P  119,  4$  AmR  366 
(the  rule  In  Colorado  is  now  changed 
by  statute). 

inch.— Hlnk  y.  Sherman,  164  Mich. 
S52.  856,  129  NW  782;  Boydan  v. 
Haberstumpf,  129  Hleh.  137,  88  NW 
886;  Durfee  v.  Newklrk,  83  Mich.  622, 
47  NW  351;  Wilson  v.  Bowen,  64 
Uteh.  133,  31  NW  81;  Ross  v.  Leg- 
gett,  61  Utch.  446,  28  NW  696,  1 
AinSR  608;  Alford  v.  Vincent,  68 
BHch.  565,  19  NW  182;  Raynor  v. 
Nims,   37   Mich.   34,   26  AmR   493. 

Nebr. — Roose  v.  Perkins,  9  Nebr. 
804,  8  NW  715,   31  AmR  409. 

N.  H.— Blxby  v.  Dunlap,  66  N.  H. 
466,   22  AmR   476.  „ 

W.  Va. — Pegram  y.  Stortx,  31  W. 
Va.  220,  6  SB  485  [overr  Mayer  v. 
Frobe,  40  W.  Va.  246,  22  SB  58]. 

"It  is  true,  charges  have  been  sus- 
tained where  exemplary  damages 
have  been  referred  to  as  'punitory' 
or  •vindletlye'  (Rosa  v.  Leggett,  61 
Mich.  452,  28  NW  696,  1  AmSR  608), 
but  the  court  h9s  In  no  case  not 
dependent  on  statute  given  sanction 
to  the  distinct  construction  that  the 
Jury  may  sward  a  sum  by  way  of 
punishment  to  the  defendant,  by 
whatsoever  term  such  sum  may  be 
dMignated.''    Hink  Vt  Sherman,  supra. 

"It  makea  but  little  difference  what 
'adjective  or'  expl-esslon  is  used  to 
designate  the  damages  beyond  those 
termed  actual  which  may  be  awarded 
by  the  Jury  for  injury  to  the  feelings 
■When  the  wrong  is  accompanied  by 
inalice,  provided  the  instructions 
clearly  indicate  the  proper  limitation. 
But  it  Is  believed  safer  not  to  em- 
ploy the  words  exemplary,  vindictive, 
punitory,  or  either  of  them,  as  there 
Is  danger  of  misapprehension  grow- 
ing- out  of  their  literal  meaning,  not- 
wuhstandtng  the  accompanying  ex- 
planations of  the  court."  Murphy  v. 
Hobbs,  supra. 

fa]  X&  Ooaasotieat  (1)  in  certain 
aetions  of  tort,  the  Jury  may  award 
what  are  called  punitive  damages, 
because  nominally  not  compensatory, 
but  in  fact  and  effect  they  are  com- 
pensatory, and  their  amount  cannot 
exceed  the  amount  of  plaintitTs  ex- 

Eenses  of  litigation  in  the  suit,  less 
is  taxable  costs.  Hassett  v.  Carroll, 
86  Conn.  28.  81  A  1018,  AnnCa8l918A 
838;  Hanna  v.  Sweeney,  78  Oonn.  492, 
62  A  786.  4  LRANS  907;  Maisen- 
bacher  ▼.  Concordia  Soc,  71  Conn.  369, 
4*  A  67,  71  AmSR  213.  (2)  In  an  ac- 
tion for  personal  injuries  In  which 
plaintiff  Is  entitled,  in  addition  to  his 
•  actual  damage,  to  damages  equal  to 
the  amount  of  his  expenses  in  litiga- 
tion. It  Is  not  error  to  refer  in  the 
charge  to  such  damages  as  exemplary 
damages.  Hull  v.  Douglass,  79  Conn. 
266,  64  A  351. 

[b]  Xn  Massachnsstts  "there  Is  no 
such  thing  known  to  the  common  law 
as  the  recovery  of  punitive  damages 
in  addition  to  compensatory  damages. 
...  It  Is  only  by  express  statute 
that  such  damages  may  be  awarded." 
Boott  Mills  v.  Boston,  etc..  R.  Co., 
218    Mass.    582,    589.    106    NB   680. 

7»,  Hink  V.  Sherman,  164  Mich. 
862,  129  NW  732;  Boydan  v.  Haber- 
stumpf,  129  Mich.  137,  88  NW  386: 
Havlland  v.  Chase,  116  Mich.  214,  74 
NW  477,  72  AmSR  619;  Pord  v. 
Cheever,   106  Mich.  679,   68  NW  976; 


Lucas  v.  Michigan  Cent.  R.  Co.,  98 
Mich.  1,  66  NW  1039,  39  AmSR  617; 
Stuyvesant  v.  Wilcox,  92  Mich.  233. 
31  AmSR  680;  Durfee  v.  Newklrk,  83 
Mich.  522,  47  NW  351;  Mattlce  y. 
Brlnkman,  74  Mich.  705,  42  NW  172; 
Wilson  V.  Bowen,  64  Mich.  133.  31 
NW  81;  Ross  V.  Leggett,  61  Mich. 
446,  28  NW  696,  1  AmSR  608:  Btllson 
v.  Oibbs,  68  Mich.  280,  18  NW  815; 
Raynor  v.  Nims,  37  Mich.  34,  26  AmR 
493;  Welch  v.  Ware,  32  Mich.  77; 
Ganssly  v.  Perkins,  30  Mich.  492; 
Elliott  V.  Hers,  29  Mich.  202;  Krelter 
V.  Nichols,  28  Mich.  496;  Detroit  Daily 
Post  Co.  V.  McArthur,  16  Mich.  447; 
Allison  y.  Chandler,  11  Mich.  642; 
Ollllngham  v.  Ohio  River  R.  Co.,  35 
W.  Va.  588,  600,  14  SB  243,  29  AmSR 
827,  14  LRA  798  [overr  In  effect 
Mayer  v.  Frobe,  40  W.  Va.  246,  22  SB 
58].  And  see  Alford  v.  Vincent,  53 
Mich.  656,  19  NW  182  (where  It  is 
said  that  the  phrase  "exemplary  dam- 
ages" is  an  unfortunate  one  and  apt 
to  mislead).  But  compare  Larzelere 
v.  Klrchgessner,  73  Mich.  276,  41  NW 
488  (where  It  was  said  that  the 
exemplary  damages  referred  to  In  a 
civil  damage  statute  authorising  a 
recovery  of  exemplary  damages  were 
punitory  in  their  character). 

'SSxemplary  damages  is  the  money 
giVin  to  the  plaintiff  by  the  jury  as 
conWansatlon  for  the  Injury  Inflict- 
ed by  the  defendant  on  the  mental 
feelings  of  the  injured  person,  such 
as  his  shame,  degradation,  loss  of 
social  position,  and  the  like,  result- 
ing from  the  tort  for  which  the  ac- 
tion la  brought."  aillingham  v. 
Ohio  River  R.  Co.,  supra  [overr  In 
effect    Mayer    v.    BVobe.    supra]. 

T6.  Howlett  v.  Tuttle.  18  Colo. 
454,  24  P  921  (exemplary  damages 
are  now  allowed  by  statute) ;  Hawes 
v.  Knowles,  114  Mass.  518,  19  AmR 
388;  Felch  v.  Concord  R.  Co.,  66 
N.  H.  318,  29  A  557;  Kimball  v. 
Holmes,  60  N.  H.  163;  Blxby  v.  Dun- 
lap.  66  N.  H.  456,  22  AmR  475;  Fay 
v.  Parker,  63  N.  H.  342.  16  AmR  270. 

77.  See  Chicago,  etc..  R.  Co.  v. 
Scurr,  59  Miss.  466,  42  AmR  873 
(holding  that  full  compensation  for 
all  actual  damages  may.  In  the  ca.<ie 
of  severe  Injuries  or  the  disappoint- 
ment of  Important  engagements,  em- 
brace amoi^nts  as  large  as  If  given 
by  way  of  punishment);  Devlne  v. 
Rand,  38  Vt.  621  (where  It  was  ob- 
served that  It  could  be  of  little  prac- 
tical consequence  to  either  plaintiff 
or  defendant.  If  damages  are  allowed 
ncrording  to  the  wickedness  or  will- 
fulness of  the  act,  whether  they  are 
allowed  upon  the  ground  that  the 
wickedness  or  willfulness  of  the. act 
increased  or  aggravated  the  Injuries 
to  plaintiff  or  unon  the  ground  that 
defendant  should  be  punished  in 
damages) ;  Brown  v.  Swineford,  44 
Wis.  282,  28  AmR  582  (where  the 
principle  of  the  text  was  said  to  be 
well  Illustrated  by  the  three  reports 
of  the  case  of  Bass  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  450.  17  AmR  495,  39 
Wis.  636.  42  Wis.  664,  24  AmR  437. 
This  case  was  three  times  tried 
in  different  counties — twice  upon  in- 
structions allowing  exemplary  dam- 
ages, and  once  upon  instructions  dis- 
allowing them — and  yet  the  verdict 
on  each  trial  was  for  exactly  the 
same  sum.  Apparently  what  was 
allowed  on  two  trials  for  exemplary 
damages    was    allowed    on    the    third 


trial   for  compensatory  damages  for 
wounded   feelings,  etc.). 

78.  See  supra  notes  70,  71. 

79.  U.  S.— Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U,  S.  101,  13  SCt 
261,   37    L.    ed.    97. 

Ala. — Birmingham  Water  Works 
Co.  v.  Kelley,  2  Ala.  A.  629,  66  S  838. 

Colo. — fVench  v.  Deane,  19  Colo. 
604,   36  P  609,  24  LRA  887. 

Miss. — Tasoo,  etc.,  R.  Co.  v.  Har- 
dle,  100  Miss.  132,  65  S  42,  967,  34 
LRANS    7'.<l,    742.   AnnCasl»14A    323. 

Mo. — Goets    v.    Ambs,    27     Mo.    28. 

N.  T. — Costich  v.  Rochester,  68 
App.  Dlv.  628,  78  NTS  835;  Rawllns 
v.  VIdvard,   34  Hun   205. 

N.  C— Hodges  v.  Hall,  172  N.  C 
29,  89  SE  802;  Carmlchael  v.  South- 
em  Bell  Tel.,  etc.,  Co.,  157  N.  C.  21, 
72  SE  619,  89  LRANS  661,  AnnCas 
1913B  1117;  Blow  v.  Joyner,  166 
N.  C.  140,  143,  72  SB  819;  Ammons 
V.  Southern  R.  Co.,  140  N.  C  196, 
200,    52    SB    731. 

Okl.— Rhyne  v.  Turley,  87  Okl.  l69, 
131    P   695. 

Tex. — International,  etc.,  R.  Co.  y. 
McDonald,  75  Tex.  41,  12  SW  860; 
Southern  Cotton  Press,  etc.,  Co.  v. 
Bradley,   62   Tex.    587. 

But  see  Tennessee  Cent.  R.  Co.  v. 
Brasher,  97  SW  349,  351,  29  KyL 
1277  (where  the  court  said:  "Puni- 
tive damages  when  allowed  are  giv- 
en as  compensation  to  the  plaintiff, 
and  not  solely  as  a  punishment  of 
the  defendant.  It  is  given  under 
a  rule  of  measuring  the  plaintiff's 
Injury.  Oppression  and  willful  and 
malicious  injury  inflict  damage  on 
the  injured  party  measured  by  a 
different  standard  from  that  by 
wljich  the  same  Injury  Is  measured 
if  the  ingredient  of  malice  or  wick- 
edness in  some  of  its  parts  is  lack- 
ing. But,  In  either  case,  compensa- 
tion to  the  injured  person  is  meas- 
ured out"). 

"Elxemplary  or  punitive  damages 
are  not  given  with  a  view  to  com- 
pensation, but  are  under  certain  cir- 
cumstances awarded  in  addition  to 
compensation  as  a  punishment  to 
defendant  and  as  a  warning  to  other 
wrongdoers.  They  are  not  allowed 
as  a  matter  of  course,  but  only  when 
there  are  some  features  of  aggrava- 
tion, as  when  the  wrong  is  done  will- 
fully and  maliciously  or  under  cir- 
cumstances of  rudeness  or  oppres- 
sion or  in  a  manner  which  evinces  a 
reckless  and  wanton  disregard  of 
plaintiff's  rights."  Blow  v.  Joyner. 
supra  [quot  Ammons  v.  Southern  R. 
Co.,   supra]. 

80.  Ala. — Bowles  v,  Lowery,  6 
Ala.   A.   555,   59    S   696. 

Fla. — Smith  V.  Bagwell.  19  Fla. 
117.  46  AmR  12. 

Ky.— Chiles  v.  Drake,  i  Mete  146, 
161,   74  AmD  406.  _ 

N.  T.— Burr  v.  Burr,  7  Hill  207; 
Cook  V.  Bills.  6  Hill  466,  41  AmD  767. 

Tenn. — Polk  v.  Fancher,  1  Head 
336. 

Tex. — Cole   v.   Tucker,   6   Tex.    266. 

Wis. — Brown  v.  Swineford,  44  Wis. 
282,    28    AmR    682. 

"Vindictive  damages  operate.  It  is 
true,  by  way  of  punishment,  but 
they  are  allowed  as  compensatory 
for  the  private  Injury  complained  of 
In  the  action.  They  are  allowed  be- 
cause the  injury  has  been  increased 
by  the  manner  it  was  inflicted." 
(Whiles   V.   Drake,   supra   (quot   Smith 
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incapable  of  pecuniary  estimate,  and  hence,  of  ne- 
cessity, peculiarly  within  the  discretion  of  the  jury." 
Another  theory  advanced  has  been  that  the  doctrine 
had  its  origin  and  foundation  in  a  failure  to  recog- 
nize as  items  of  recovery  for  which  compensation 
eould  be  given  elements  which  should  have  been  so 
r^arded.'*  Whichever  theory  may  be  correct  the 
right  of  a  jury  in  certain  cases  to  award  exemplary 
damages  has  been  said  to  be  as  old  as  the  i'ight  of 
trial  by  jury  itself)'^  and  while  objections  have  been 
adTanced  the  doctrine  is  now  one  of  general  accep- 
tation.** 

PrinciplM  of  pnblie  policy  may  prevent  an  award 
of  exemplary  damages  in  some  cases.*' 

In  equity,  although  compensatory  damages  may 
be  allowed  as  incidental  to  other  relief,  exemplary 
damages  cannot  be  awarded.** 

Proziinate  and  natural  consequence.  The  injury 
eoinplained  of  must  have  been  the  consequence  of 
defendant's  act,*^  and  the  natural  and. proximate  re- 
sult thereof.**    Thns^  although  a  defendant  has  been 


grossly  negligent,  it  must  be'  shown  that  the  injury . 
and  damage  complained  of  resulted  therefrom,  or 
there  can  be  no  recovery,^"  and  where  the  accident 
was  due  to  the  concurrence  of  a  latent  defect,  not 
discoverable,  and  without  which  it  would  not  have 
happened,  it  was  held  there  co'uld  be  no  recovery  of. 
exemplary  damages,  althoT;^h  a  known  defect  also 
contributed  to  the  injury." 

Certainty.  As  exemplary  damages  are  imposed 
for  the  sake  of  punishment,  and  axe  within  the  dis-; 
cretion  of  the  jury,  within  reasonable  limits,  the 
rule  that  the  party  seeking  recovery  must  show  with 
reasonable  certainty  the  amount  of  his  damages  does 
not  apply.*^ 

Province  of  court  and  jury.  It  is  laid  down  as  a 
general  rule  in  many  cases  that  exemplary  damages 
are  never  recoverable  as  of  right,"  unless  awarded 
bv  statute,'*  and  that  whether  or  not  such  damages 
are  recoverable  rests  idways  in  the  discretion  of  tiie 
jury,"*  although  it  is  established  in.  point  of  fact 
that  elements  exist  which,  according  to  the  general 


V.  Bagwell,  19  Fla.  117,  122,  46  AmR 
12;  Doerhoefer  v.  Shewmaker,  123 
Ky.  646,  657,  97  SW  7.  29  KyL  1193; 
Louisville,  etc.,  R.  Co.  v.  Kelly,  100 
Ky.  421,  436,  38  SW  852,  40  SW  452, 
1»  KyL  69]. 

"Smart  money  aIlow«d  by  a  Jury, 
and  a  fine  Imposed  at  ^he  suit  of 
the  people,  depend  upon  the  same 
principle.  Both  are  penal,  and  in- 
tended' to  deter  others  from  the  com- 
mission of  the  like  crime.  The  for- 
mer, however,  becomes  Incidentally 
compensatory  for  damages,  and  at 
the  same  time  answers  the  purposes 
of  punishment."  Cook  v.  Kills,  6 
Hill    (N.    T.)    466,    467,    41    AmD    767. 

81.  Fay  v.  Parker.  53  N.  H.  342, 
16  AmR  270;  Beardmore  v.  Carring- 
ton,  2  Wlls.  C.  P.  244,  95  Reprint 
790;  Huckle  v.  Money,  2  Wils.  C.  P. 
205,   95  Reprint   768. 

88.  Stuart  ▼.  Western  Union  Tel. 
Co.,  66  Tex.  588,  18  SW  351,  59  AmR 
«23. 

8S.  Ooddard  v.  Qrand  Trunk  R. 
Co.,   67   Me.    202,   2  AmR   39. 

84.  Day  v.  Wood  worth,  13  How. 
(XJ.  S.)  863,  14  L.  ed.  181;  Harahaw 
V.  St  Louis,  etc,  R.  Co.,  173  Mo.  A. 
469,  470,  169  SW  1  [clt  Cyc];  Colbert 
V.  Journal  Pub.  Co.,  19  N.  M.  156, 
142  P  146;  Bingham  v.  LIpman,  etc., 
Co..  40  Or.  368,  67  P  98. 

"It  Is  a  well-established  principle 
of  the  common  law,  that  in  actions 
of  trespass  and  all  actions  on  the 
case  for  torts,  a  jury  may  Inflict 
what  are  called  exemplary,  punitive, 
or  vindictive  damages  upon  a  de- 
fendant, having  In  view  the  enor- 
mity of  his  offence  rather  than  the 
measure  of  compensation  to  the 
plaintiff.  We  are  aware  that  the 
propriety  of  this  doctrine  has  been 
questioned  by  some  writers;  but  If 
repeated  Judicial  decisions  for  more 
than  a  century  are  to  be  received 
as  the  best  exposition  of  what  the 
law  Is,  the  question  will  not  admit 
of  argument."  Day  v.  Woodworth,  13 
How.    (U.  S.)    363,  371.   14  L.  ed.   181. 

85,  The  Amiable  Nancy,  3  Wheat. 
(U.  S.)  546,  4  L.  ed.  456.  Compare 
Loucks  V.  Standard  Oil  Co.,  224  N.  Y. 
99.  120  NE  198  (holding  that  there 
Is  no  public  policy  in  .  New  York 
which  prohibits  exemplary  damages 
or    civil   penalties). 

Ta]  nliwtnrtloib— The  owners  of 
a  privateer,  the  officers  and  crew  of 
which  have  made  an  Illegal  seizure 
under  such  circumstances  as  to  con- 
stitute a  gross  and  wanton  outrage, 
are  not  liable  in  exemplary  dam- 
ages. The  Amiable  Nancy,  3  Wheat. 
(U.  S.)  546.  558,  4  ,L.  ed.  456  (where 
Story,  J.,  said:  "It  Is  to  be  consid- 
ered, that  this  Is  a  suit  against  the 
owners  of  the  privateer,  upon  whom 
the  law  has,  from  motives  of  policy, 
devolved  a  responsibility  for  the  con- 
duct   of    the    offlcers    and    crew    em- 


ployed by  them,  and  yet,  from  the 
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are  not  bound  to  the  extent  of  vin- 
dictive damages.  While  the  govern- 
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knowledge  that  such  employment 
cannot  be  exempt  from  occasional 
Irregularities  and  Improper  conduct, 
it  cannot  be  the  duty  of  courts  of 
Justice,  to  defeat  the  policy  of  the 
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rale  of  exemplary  damages,  warrant  such  an  assess- 
ment.*' In  some  jurisdictions,  however,  it  is  a 
rule  that,  where  there  are  proper  allegations  and 
proof,  punitive  damages  are  recoverable  as  of  right 
and  their  allowance  by  the  jury  is  a  matter  of  duty 
and  not  of  discretion.*'  Hence,  in  most  jurisdie- 
titms,  an  instruction  to  the  jury  as  to  the  award  of 
exemplary  damages  should  be  permissive  and  not 
mandatory.*^  It  has  been  held,  therefore,  to  be  er- 
roneous to  instruct  the  jury  that  in  any  state  of 
facts  it  is  their  duty  to  award  exemplary  dam- 
ages,**  or  that  they  should,**  will,^  ought  to,*  or 
must*  do  80 ;  or  that  if  they  find  a  given  state  of 
facts  plaintiff  is  entitled  to  recover  such  damages.* 
So,  also,  it  has  been  held  that  an  instruction  sev- 


eral times  repeated,  which  seemed  to  invite  the  jury 
to  give  punitive  damages,  was  erroneous.'  But  on 
the  extent  of  the  jury's  discretion  the  authorities 
are  not  agreed  further  than  that  the  existence  of  the 
elements  requisite  to  the  allowance  of  exemplary 
damages  is  in  general  a  question  for  the  jury'.*  In- 
structions that,  if  the  jury  find  the  wrong  to  have 
been  committed  under  circumstances  which  war- 
rant exemplary  damages,  they  ought,'  or  it  would 
be  proper'  for  them,  to  award  such  damages,  have 
been  approved;  and  in  some  instances  thie  courts 
seem  to  have  carried  the  principle  still  further.*  An 
instruction  that  the  jury  are  authorized  to  find  puni- 
tive damages  in  case  they  find  certain  facts  has  been 
upheld.^"    The  question  of  .whether  there  is  any  evi- 


Brooks,  %t  Vir.  129.  4  AmSR  135; 
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the  whole  case,  and  the  instruction 
was  held  not  to  be  error);  Mayer  v. 
Duke.  72  Tex.  446.  10  SW  666  (hold- 
ing that,  where  the  requisite  ele- 
ments for  the  allowance  of  punitive 
damages  are  shown  in  evidence,  it  is 
not  improper  for  the  court  to  in- 
struct the  Jury  upon  finding  such 
facts  to  give  exemplary  damages). 

10.  Dickensheet  v.  Chouteau  Min. 
Co..   (Mo.  A.)   202  SW  624. 


For  l»t«r  OMMS,  a«T«lopiiwnta  and  ohaafM  in  the  law  see   cumulative  Annotations,  same  title,  page  and  note  nnmbsr. 
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dence  to  justify  the  assessment  of  exemplary  dam- 
ages  is  one  of  law  for  the  court.^''  If  there  is  no 
evidence  warranting  punitive  damages,  the  court 
may  charge  that  such  damages  are  not  recoverable;^' 
and,  iiidee^  it  is  error  to  submit  the  question  of 
punitive  damages  to'  the  determination  of  the  jury 
in  the  absence  of  evidence  of  any  requisite  element 
for  the  application  of  the  rule.**  Although  the  facts 
are  in  dispute,  yet  if  there  is  no  disagreement  on 
any  circumstance  materially  bearing  on  the  principle 
of  exemplary  damages,  the  question  may  be  for  the 
court."  But  where  there  is  evidence  which  would 
justify  assessment  of  exemplary  damages,  the  ques- 
tion of  whether  they  will  be  awarded  is  for  the 


11.  Whltmer  v.  M  Paso,  etc.,  Co., 
201  Fed.  19 J.  119  CCA  837;  Birming- 
ham 'Water  Works  Co.  v.  Kelley,  2 
Ala.  A.  629,  66  S  838;  Moody  v.  Slnd- 
ilnger,  27  Colo.  A.  290,  149  P  2<3; 
St.  Petersburg,  etc.,  R.  Co.  v.  Van 
Smith.  71  Fla.  64,  70  S  940;  Wilson 
V.  Leonard,  71  Fla.  66,  70  S  841; 
Cleveland,  etc.,  R,  Co.  v.  Offutt,  104 
SW^  359,  31  KyL.  936;  Southern  R.  Co. 
V.  Goddard.  121  Ky.  567,  89  8W  675, 
28  KyL  523,  12  AnnCas  116:  South- 
ern R.  Co.  V.  Hawkins,  121  Ky.  415, 
89  SW  258,  28  KyL.  364;  Lexington 
R.  Co.  V.  Pain,  80  SW  468,  25  KyL 
2243;  Mattlce  v.  Brinkman.  74  Mich. 
705,  42  NW  172;  State  v.  Ellison, 
268  Mo.  226,  186  SW  1075,  1076  [Cit 
Cycl. 

[a]  Appllcatloa  of  *■!•.— An  in- 
struction which  allows  the  jury  to 
find  punitive  damages  which  are  not 
authorised  by  the  facts  in  a  case  is 
erroneous.  Louisville,  etc..  R.  Co.  v. 
Sanders,  44  SW  644.   19  KyL  1941. 

la.  Ala. — Columbus,  etc.,  R.  Co. 
V.  Bridges,  86  Ala.  448,  5  S  864,  11 
AmSR    58. 

Cal. — Selden  v.  C&shman,  20  Cal. 
56.    81  AmD  93. 

III.->-IlllnoiB  Cent.  R.  Co.  v.  Welch, 
52  III.  183,  4  AmR  593;  Chicago  v. 
Martin,   49    III.   241,   95   AmD   590. 

Md. — Kennedy  v.  North  Missouri 
R.  Co.,  36  Mo.  351. 

Miss. — Chicago,  etc.,  R.  Co.  v. 
Scurr,  59  Miss.  456,  463,  42  AmR 
373;  Whltfleld  v.  Whitfield,  40  Miss. 
352. 

N.  J. — ^Bullock  V.  Delaware,  etc., 
tL  Co.,  61  N.  J.  L.  550,  40  A  650. 

N.  C. — ^Thomas  v.  Southern  R.  Co., 
122   N.  C.  1005    30  SB  343. 

Pa. — Philadelphia  Tract.  Co.  ▼. 
Orbann,  119  Pa.  37.  12  A  816;  Laki 
Shore,  etc.,  R.  Co.  v.  Rosensweig,  113 
Pa.  S3 5,  6  A  545;  HeU  v.  Glanding, 
42  Pa.  493,  82  AmD  537;  Amer  v. 
Longstreth,  10  Pa.  145;  Rose  v. 
Story,    1  Pa.   190,   44  AmD  121. 

8.  C. — Rtppy  V.  Southern  R.  Co., 
80  S.  C.  539,  <1  SE  1010,  21  LRANS 
601. 

Tex. — Bradshaw  v.  Buchanan,  60 
Tex.  492. 

"In  any  and  all  actions  for  dam- 
ages where  the  proof  falls  to  show 
anything  that  will  warrant  an  im- 
putation of  wilfulness,  recklessness, 
or  rudeness.  It  Is  the  duty  of  the 
court  to  Inform  the  Jury,  when  re- 
quested so  to  do,  that  they  cannot 
inflict  punitory  damages.  Not  to 
do  so,  in  a  case  free  from  doubt, 
would  be  an  abdication  of  Judicial 
authority,  and  a  permission  to  the 
jury  to  violate  the  settled  principles 
of  law."  Chicago,  etc.,  R.  Co.  v. 
Scurr,   supra. 

IS.  U.  S. — Milwaukee,  etc.,  R.  Co. 
v.  Arms,  91  U.  S.  489,  23  L.  ed.  374; 
Merchants',  etc..  Oil  Co.  v.  Kentucky 
Refining  Co.,  69  Fed.  218,  16  CCA 
212 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Hall,  87  Ala.  708,  6  S  277,  13  AmSR 
84,  4  LRA  710;  Columbus,  etc.,  R. 
Co.  ▼.  Bridges,  86  Ala.  448.  5  S  864, 
11  AmSR  58;  Alabama,  etc.,  R.  Co. 
V.  Arnold.  84  Ala.  159,  4  B  369,  6 
AmSR  364:  Louisville,  etc.,  R.  Co. 
V.  Cornelius,  6  Ala.  A.  386,  60  S  740. 

C»l. — ^Mabb    V.    Stewart,    133    Cal. 


556,   65  P  1085. 

Colo. — Moody  V.  Sindllnger,  27 
Colo.  A.  290.  149  P  263. 

Fla. — ^Wilson  v.  Leonard,  71  Fla. 
66,  70  S  841;  St.  Petersburg,  etc.,  R. 
Co.  V.  Van  Smith,  71  Fla.  64.  70  S 
940.- 

Qa. — Southern  R.  Co.  v.  Davis,  132 
Oa.  812,  65  SB  181;  Chattanooga,  etc., 
R.  Co.  V.  Mctiendon,  86  Qa.  517,  12 
SB  941. 

Ida. — Verheyen  v.  Dewey,  27  Ida. 
1,  146  P  1116;  Unfried  v.  Libert.  20 
Ida.  708,  119  P  885. 

111. — Bates  v.  Davis,  76  III.  222; 
St.  Louis,  etc.,  R.  Co.  v.  Manly,  68 
111.  300. 

Ind. — Linton  Coal,  etc.,  Co.  v.  Per- 
sons. 16  Ind.  A.  69,  43  NB  661. 

Iowa. — Paine  v.  Chicago,  etc,  R. 
Co..  46  Iowa  569. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
O'Connell,  46  Kan.  681,  26  P  947; 
Atchison,  etc.,  R.  Co.  v.  McOinnis, 
46  Kan.  109,  26  P  453. 

Ky.^Paducah  Tract.  Co.  v.  Streit, 
152  Ky.  63.  153  SW  49;  Standard  Oil 
Co.  V.  Marlow,  160  Ky.  647.  150  SW 
832;  Louisville,  etc.,  R.  Co.  v.  San- 
der, 44  SW  644,  19  KyL  1941;  Louis- 
ville, etc..  R.  Co.  V.  Law,  21  SW  648, 
14  KyL  850;  Covington  v.  Geyler,  12 
KyL  466;  Kentucky  Cent.  R.  Co.  v. 
Dills,  7  Ky.  Op.   601. 

Miss. — ^Western  Union  Tel.  Co.  v. 
Jackson,  95  Miss.  471,  49  S  737;  Chi- 
cago, etc.,  R.  Co.  V.  Jarrett,  69  Miss. 
470;  Chicago,  etc,  R.  Co.  v.  Scurr, 
59  Miss.  456,  42  AmR  373. 

Mo. — State  v.  Jungllng,  116  Mo. 
162,  22  SW  688;  Lewis  v.  Jannou- 
poulo,  70  Mo.  A.  325. 

N.  Y. — Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  T.  2182;  Samlel- 
ofr  V.  New  York,  etc.,  R.  Co.,  122 
App.  Div.  770.  107  NTS  774;  Hen- 
dricks V.  Sixth  Ave.  R.  Co.,  44  N.  T. 
Super.  8. 

Pa. — Stephenson  v.  Brown,  147  Pa. 
300,  23  A  443;  Pittsburgh  Southern 
R.  Co.  V.  Taylor,  104  Pa.  306,  49  AmR 
580;  Amer  v.  Longstreth,  10  Pa.  145; 
Spencer  v.  Carlisle,  63  Pa.  Super. 
513;  Adams,  v.  Beaver  Valley  Tract. 
Co.,   41  Pa.    Super.    403. 

S.  C. — Trimmier  v.  Atlantic,  etc, 
R.  Co.,  8l  S.  C.  203,  62  SE  209. 

S.  D. — Baxter  v.  Campbell,  17  S.  D. 
475.  97  NW  386. 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  V.  Lee,  90  Tenn.  570.  18  SW  268. 

Tex. — Bradshaw  v.  Buchanan,  60 
Tex.   492. 

W.  Va. — Jopling  V.  Bluefleld  Water 
Works,  etc,  Co.,  70  W.  Va.  670,  74 
SE  943. 

Wis. — ^Topolewskt  v.  Plankington 
Packing  Co.,  143  Wis.  62,  126  NW 
554;  Morley  v.  Dunbar,  24  Wis.  183. 

14.  Chesapeake,  etc.,  R.  Co.  v. 
Gatewood.  155  Ky.  102,  159  SW  660; 
Selsar  v.  Chesapeake,  etc.,  R.  Co.,  148 
Ky.  39.  145  SW  1133;  Chicago,  etc, 
R.  Co.  V.  Scurr,  59  Miss.  456,  42 
AmR    373. 

[a]  AppUoatlOB  of  nl*.— Where, 
in  an  action  by  a  person  Injured 
while  crossing  railroad  tracks,  there 
was  a  showing  that  the  employees 
of  defendant  railroad  were  grossly 
negligent,  as  a  matter  of  law,  in 
falling  properly  to  protect  the  cross- 
ing upon  making  a  running  switch. 


jury.**  The  question  as  to  gross  negligence  or  the 
willfulness  or  wantonness  of  the  act  should  be  left 
to  the  jury,*"  although  the  court  may  inform  the 
jury  as  a  matter  of  law  that,  if  they  And  the  exist- 
ence of  certain  facts,  such  facts  establish  gross  and 
wanton  negligence.*' 

[i  269]  B.  Constitntioiial  and  Statutory  Pro- 
Tisioiu.  In  some  of  the  states  constitutional  pro- 
visions have  been  adopted  on  the  subject  of  exem- 
plary damages,*^  apd  statutory  provisions,  gener- 
ally merely  confimratoiy  of  the  common  law,  but  in 
some  instances  modifjring  or  prescribing  particular 
rules  in  this  connection,  are  not  infrequently  met 
with.*»  ^         '      I 

the  court  properly  directed  the  Jury 
that  they  might  assess  punitive 
damages,  unless  they  found  con- 
tributory negligence  on  the  part  of 
plaintiff.  Cincinnati,  etc.,  R.  Co.  v. 
Ackerman,  148  Ky.  436,  146  SW  1113. 
IB.  Whltmer  v.  El  Paso,  etc.,  Co., 
201  Fed.  193,  119  CCA  637;  Southern 
R.  Co.  v.  Wooley,  158  Ala.  447,  48  S 
369;  Barlow  v.  Hamilton,  151  Ala. 
634,  44  S  657;  Birmingham  Water 
Works  Co.  v.  Kelley,  2  Ala.  A.  629, 
56  8  838;  Alabama  Great  Southern 
R.  Co.  V.  Arrlngton,  1  Ala.  A.  38S, 
56  S  78;  Hemsteger  v.  Nelson,  181 
111.  A.  377;  Rhodes-Burford  Co.  v. 
Gartner,  133  III.  A.  164;  Vlcksburg 
Waterworks  Cb.  v.  Dutton,  98  Miss. 
209,  53  S  637;  Chicago,  etc,  R.  Co. 
V.  Scurr,  69  Miss.  456,  42  AmR  373; 
Southern  R.  Co.  v.  Kendrlck,  40  Miss. 
374,  90  AmD  332. 

16.  Ala. — Devaughn  v.  Heath,  37 
Ala.  696. 

Conn. — Pratt  v.  Pond,  42  Conn. 
318. 

Ga. — Dye  v.  Denham,  54  Ga.  224. 

IH.— Wolfe  V.  Johnson,  46  111.  A. 
122   [aff  152  111.  280,  38  NE  886], 

Iowa. — Relzensteln  v.  Clark,  104 
Iowa  287,  73  NW  588. 

Ky. — Claxton  v.  Lexington,  etc. 
R.  Co.,  13  Bush  636. 

Me. — Kittredge  v.  Prothlngham. 
114  Me.  537,  96  A  1063;  Johnson  v. 
Smith,  64  Me.  553. 

Md. — Smith  v.  Thompson,  55  Md. 
5,   39  AmR  409. 

Miss. — Chicago,  etc,  R.  •Co.  V, 
Scurr,   69  Miss.   456,  42  AmR  373. 

Mo. — Graham  v.  Paclflc  R.  Co.,  6« 
Mo.  636;  Canfleld  v.  Chicago,  etc., 
R.  Co.,  69  Mo.  A.  354. 

N.  C. — ^Wylie  v.  Smitherman,  30 
N.  C.  236. 

Pa. — Nagle  v.   Mullison.  34  Pa.  48. 

S.  C. — Samuels  v.  Richmond,  etc., 
R.  Co.,  35  S.  C.  493,  14  SE  943,  28 
AmSR   883. 

Wls.^Robinson  v.  Superior  Rapid 
Transit  R.  Co,,  94  Wis.  346,  68  NW 
961,  69  AmSR  897,  34  LRA  205. 

17.  Illinois  Cent.  R.  Co.  v.  Cole, 
113    Miss.    896,    74    S    766. 

18.  See  Louisville,  etc,  R.  Co.  v. 
Kelly,  100  Ky.  421,  38  SW  862,  40  SW 
452,  19  KyL  69;  International,  etc., 
R.  Co.  V.  McDonald,  75  Tex.  41,  12 
SW  860;  Southern  Cotton  Press,  etc., 
Co.  V.  Bradley,  52  Tex.  687;  Wilson 
V.  Brown,  (Tex.  Civ.  A.)  154  SW 
322. 

19.  See  statutory  provisions; 
and: 

U.  S. — Baumgarten  v.  Alliance 
Assur.  Co..  159  Fed.  276  (California 
statute);  Fell  v.  Northern  Pac  R. 
Co.,  44  Fed.   248. 

Ala. — Southern  R.  Co.  v.  Bunt,  131 
Ala.    591,    32    S   507. 

Cal. — Maher  v.  Wilson,  139  Cal. 
514.  73  P  418. 

Colo. — Williams  v.  Williams,  20 
Colo.  51,  37  P  614;  Hewlett  v.  Tuttle, 
15  Colo.  454.  24  P  921. 

Dak.— Holt  V.  Van  Eps,  1  Dak.  206, 
46  NW  689. 

Ga. — Louisville,  etc,  R.  Co.  v. 
Earl,  189  Ga.  466,  77  SE  638;  Geor- 
gia R.,  etc.,  Co.  v.  Dougherty,  86  Ga. 
744,  12  SE  747,  22  AmSR  499;  Hol- 
man  v.  Brown.  8  Ga.  A.  551,  69  SE 
1084;vBat8on  v.  Hlgglnbothem,  7  Oa. 
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[$  270]     0.    Necessity  of  Actnal  Danuce.    It  is 

a  general  rule  that  in  order  to  recover  exemplary 
damages  there  must  be  actual  damages  shown,  al- 
though the  elements  otherwise  authorizing  the  as- 
sessment of  exemplary  damages  may  exist.^"  Or,  as 
it  has  been  otherwise  expressed,  exemplary  damages 
can  never  constitute  the  basis  of  a  cause  of  action.*^ 
It  is  not  at  all  necessary  to  the  recovery  of  exem- 
plary damages-  that  the  actual  damages  should  be 
susceptible  of  measurement  by  a  money  standard,'^ 
and  the  requirement  that  damages  shall  be  shown 
before  exemplary  damages  are  recoverable  is,  it  is 
held,  satisfied  by  nominal  damages  merely.'"    This, 

A.    S35,   68   SE!  465. 

Ky. — Straight  Creek  Coal  Co.  v. 
Huddleston,  147  Ky.  94.  148  SW  776: 
Claxton  V.  Lexington,  etc.,  R.  Co.,  13 
Bush  636;  MayaviUe,  etc.,  R.  Co.  v. 
Herrlck,  13  Bush  122;  Stovall  v. 
Smith,   4  B.   Mon.    378. 

Mont. — De  Celles  v.  Casey,  48 
Mont.    668,    139   P   686. 

N.    D. — ^Voves    V.    Great    Northern 


R.  Co„  26  N.  D.  110,  143  NW  760.  48 
LRANS    30. 

Okl.— Western  Union  Tel.  Co.  v. 
Gates,  164  P  77S;  Williams  v.  Bal- 
drey,  62  Okl.  126,  162  P  814;  Ray  v. 
Navarre,  47  Okl.  438.  147  P  1019: 
Rhyne  v.  Turley,  37  Okl.  159,  131  P 
695. 

S.  D. — ^Baxter  v.  Campbell,  17  8.  D. 
476,  «7  NW  386. 

Tenn. — Powlkes  v.  Nashville,  etc., 
R.    Co.,    9    Helsk.    829. 

Tex. — International,  etc.,  R.  Co.  v. 
McDonald,  76  Tex.  4i,  12  SW  860. 

SO.  U.  S.— Friedly  v.  Giddlnga. 
119  Fed.  438  [aft  128  Fed.  355,  63 
CCA  85.  65  LRA  327];  Press  Pub.  Co. 
V.  Monroe,  73  Fed.  196,  19  CCA  429, 
61  LRA  363  [app  dism  164  V.  B. 
105.    17    set    40,   41    L.   ed.    3671. 

Cal. — Lamb  V,  Harbangh,  106  Cal. 
6«0,  39  P  56. 

111. — Graham  v.  Fulford.  73  111. 
696r  Brantlgam  v.  While.  73  111.  661; 
■Fentz  V.  Meadows,  72  III.  640;  Keedy 
V.  Howe.  72  111.  133;  Meidel  v.  An- 
this.  71  111.  241;  Freese  v.  Tripp,  70 
111.  496;  Duffy  v.  Frankenberg,  144 
111.  A.  103;  Dickinson  v.  Atkins,  100 
III.  A.  401;  Martin  v.  Leslie,  93  111.  A. 
44:  Kelly  v.  Valentine,   17   III.  A.   87. 

Iowa. — Boardman  v.  Marshalltown 
Grocery  Co.,  105  Iowa  445,  75  NW 
343:  Kuhn  v.  Chicago,  etc.,  R.  Co.. 
74  Iowa  137,  37  NW  116. 
•  Kan. — Cole  v.  Gray,  70  Kan.  706, 
79  P  654;  Western  Union  Tel.  Co.  ▼. 
Lawson,  66  Kan.  660,  72  P  283: 
Adams  v.  Sallna,  58  Kan.  246,  48  F 
918;  Schippel  v.  Norton,  38  Kan.  667, 
16  P  804;  Stonestreet  v.  Crandell. 
(A.)  62  P  249. 

Me. — Qllmore  v. 
617. 

Mich. — Ganssly 
Mich.    492. 

Miss. — Robinson 
Hiss.    600. 

Mo. — Hoagland 


Mathews.   67   Me. 

V.      Perkins.      30 

v.     Goings.     68 

V.  Forest  Park 
Highland  Amusement  Co.,  170  Mo. 
336,  70  SW  878,  94  AmSR  740;  Adams 
V.  St.  Louis,  etc..  R.  Co.,  149  Mo.  A. 
278.  ISO   SW  48. 

Oh. — Mulford  V.  Clewell,  21  Oh.  St. 
191. 

Okl. — ^Western  Union  Tel.  Co.  v. 
Garrett,  158  P  619,  621  [dt  Cyo]. 

Pa. — Hygienic  Fleeced  Underwear 
Co.  V.  Way,  15  Pa.  DIst.  943,  33  Pa. 
Co.    V3. 

S.  C. — Robinson  v.  Western  Union 
Tel.  Co..  101  S.  C.  20,  86  SB  436 
[reconciling  and  expl  Bethea  v. 
Western  Union  Tel.  Co.,  97  S.  C.  385, 
81  SE  675;  Doster  v.  Western  Union 
Tel.  Co.,  77  S.  C.  56,  57  SE  671  (foil 
Vlasservltch  v.  Augusta,  etc.,  R.  Co., 
85  S.  C.  291,  67  SB  306)];  Watts  v. 
Soiith  Bound  R.  Co.,  60  S.  C.  67, 
38  SB  240.  See  Reaves  v.  Western 
Union  Tel.  Co.,  96  SE  296  (holding 
that,  where  there  is  evidence  of  a 
reckless  or  willful  invasion  of  a  le- 


gal right,  the  law  presumes  suf- 
ficient actual  damages  to  sustain  a 
verdict  for  punitive  damages). 

Tex. — Girard  v.  Moore,  86  Tex. 
676.  26  SW  946;  Jones  v.  Matthews, 
76  Tex.  1,  12  SW  823;  Gulf,  etc.,  R. 
CTo.  v.  Levy,  69  Tex.  563.  46  AmR 
278;  Gulf,  etc.,  R.  Co.  v.  Levy,  59 
Tex.  542,  46  AmR  269:  Flanagan  v. 
Womack,  54  Tex.  45;  Mlckie  v.  Mc- 
Gehee,  27  Tex.  134;  Quanah,  etc.,  R. 
Co.  V.  Warren,  (Civ.  A.)  198  SW  814; 
Lester  v.  Hawkins,  (Civ.  A.)  181  SW 
481;  Freear-Brln  Furniture  Co.  v. 
Merrltt,  (Civ.  A.)  174  SW  859;  Dees 
V.  Thorapson,  (Civ.  A.)  166  SW  66; 
Wilson  v.  Brown,  (Civ.  A.)  164  SW 
322;  Thouron  v.  Sktrvln,  67  Tex. 
Civ.  A.  105,  122  SW  55;  Beckham  v. 
Collins,  54  Tex.  Civ.  A.  241,  117  SW 
431;  Lightfoot  v.  Murphy,  47  Tex. 
Civ.  A.  112,  104  SW  511;  Stewart  v. 
Sraallwood,  46  Tex.  Civ.  A.  467,  102 
SW  159;  Rogers  v.  O'Barr,  (Civ.  A.) 
76  SW  593;  Malln  v.  McCutcheon,  33 
Tex.  Civ.  A.  387,  76  SW  586;  Plan- 
■nery  v.  Wood,  32  Tex.  Civ.  A.  260,  73 
SW  1072;  Lacy  v.  Gentry,  (Civ.  A.) 
66  SW  949;  King  v.  Sassaman,  (Civ. 
A.)  54  SW  304;  Smith  v.  Dye,  (Civ. 
A.)  51  SW  858;  Carson  v.  Texas  In- 
stallment Co.,  (Civ,  A.)  34  SW  762; 
Claunch  v.  Osborn,  (Civ.  A.)  23  SW 
937 

Wis. — ^Maxwell  v.  Kennedy,  60 
Wis.  645.  7  NW  667;  Barber  v.  Kll- 
bourn,  16  Wis.  486. 

"Plaintiff  cannot  recover  exem- 
plary damages  unless  he  shows  first 
his  right  to  recover  actual  dam- 
ages." Western  Union  Tel.  C!o.  v. 
Garrett,    (Okl.)    158    P   619,   621. 

ai.  Schippel  v.  Norton,  38  Kan. 
567,  16  P  804;  Stockwell  v.  Brlnton, 
26  N.  D.  1.  16,  142  NW  242  [quot 
C^c];  Hygienic  Fleeced  Underwear 
Co.  V.  Way,  16-  Pa.  Dlat.  948,  S3  Pa. 
Co.  133.  See  Cody  v.  Lowry,  (Tex 
Civ.  A.)  91  SW  1109  (holding  that, 
where  there  Is  a  cause  of  action  for 
tort,    it    is    permissible    to    claim 


exemplary  damages  only  for  another 
tort  arising  out  of  and  pertaining  to 
the  acts  constituting   the  first  tort). 

[a]  AppIloatloB  of  ml*.— Punitive 
damages  are  not  recoverable  for  anx- 
iety, mental  pain,  and  anguish  un- 
accompanied by  other  actual  dam- 
ages. Ramey  v.  Western  Union  "Tel. 
Co.,   94   Kan.   196,   146   P   421. 

as.  Press  Pub.  Co.  v.  Monroe,  73 
Fed.  196,  19  OCA  429.  61  LRA  353 
[app  dism  164  U.  S.  106,  17  SCt  40, 
41    L.   ed.    367]. 

93.  U.  S. — Press  Pub.  Co.  v,  Mon- 
roe. 73  Fed.  196,  19  OCA  429,  51  LRA 
353  [app  dism  164  U.  S.  106.  17  SCt 
40,  41  L.  ed.  367];  Wilson  v. 
Vaughn.   23   Fed.    229. 

Ala. — Goodson  v.  Stewart,  164 
Ala.  660,  46  S  239;  Alabama  Great 
Southern  R.  Co.  v.  'Sellers,  93  Ala. 
9.   9   8   375,   30  AmSR  17. 

D.  C. — American  Home  Ins.  Co.  v. 
Cerrone,  43  App.  508;  Washington 
Post  Co.  V.  O'Donnell,  43  App.  216. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Con- 
dor,  75   Ga.   61. 

Ill — Blanchard  v.  Burbank,  16  HI. 
A.  376.  See  Hidden  v.  Baker,  190 
111.   A.   561. 

Kan. — Hefley  v.  Baker,   19  Kan.   9. 

Ky. — Louisville,     etc.,     R.     Co.     v. 


however,  is  denied  by  some  authorities.^*  A  recov- 
ery in  conversion  is  a  recovery  of  actual  damages 
within  the  meaning  of  the. rule,  regardless  of  whether 
or  not  the  verdict  is  directed.^'  The  right  of  a 
party  to  exemplary  damages  will  not,  however,  be 
affected  by  his  failure  to  recover  actual  damages, 
where  such  failure  is  due  merely  to  an  error  or  omis- 
sion in  hid  pleadings.'^ 

[i  271]  D.  Injuries  for  Whicb  Allowabl»— 1. 
In  CteneisL  In  order  that  there  may  be  a  recovery 
of  exemplary  damages,  there  must  be  present  in 
the  ciFcumstances  some  element  of  malice,  fraud, 
or  gross  negligence,''  otherwise  the  measure  of  dam- 

Ritchel,  148  Ky.  701,  147  SW  411. 
41    LRANS    958,    AnnCasl913B   517. 

Miss. — Bell  V.  Morrison,  27  Miss. 
68. 

Mo. — ^Keller  v.  Summers.  262  Mo. 
324.  171  SW  336  [mod  168  Mo.  A. 
626.  133  SW  1180];  Lampert  v. 
Judge,  etc..  Drug  Co.,  238  Mo.  409, 
141  SW  1095,  37  LRANS  533,  Ann 
Casl913A  351  [rev  119  Mo.  A.  693, 
100  SW  669];  Reber  v.  Bell  Tel.  Co., 
196  Mo.  A.  69.  190  SW  612;  Stansber- 
ry  v.   McDowell.   (A.)    186  SW  757. 

N.  Y. — Prince  v.  Brooklyn  Dally 
Eagle,    16-  Misc.    186,    37    NYS    260. 

N.  C. — ^Webb  V.  Western  Union  Tel. 
Co.,    167    N.   C.    483,    83    SE    568. 

To  same  effect  Moore  v.  Duke,  84 
Vt.    401,   80  A    194    (small   damages). 

[a]  ATnUMMon  of  ml*. — In  an 
action  for  actual  and  punitive  dam- 
ages, Judgment  for  punitive  damages 
may  be  upheld,  aJthough  plaintiff 
was,  as  a  condition  to  denial  of  a 
new  trial,  required  to  remit  all  ac- 
tual damages  but  a  nominal  sum,  be- 
cause of  receipt  of  evidence  not 
pleaded.  Davis  v.  Chicago,  etc  R. 
Co.,    192    Mo.    A.    419,    182    SW    826. 

34b     Sondegard   v.   Martin,    83   Kan. 

275,  111  P  442;  Stacy  v.  Portland 
Pub.  Co.,  68  Me.  279;  Girard  v. 
Moore,  86  Tex.  676,  26  SW  945; 
Flanagan  v.  Womack,  54  Tex.  46; 
Seal  v.  Holcorab,  48  Tex.  Civ.  A. 
330,  107  SW  916;  Lacy  v.  Gentry, 
(Tex.  Civ.  A.)  56  SW  949;  Claunch 
V.  Osborn.  (Tex.  ,Civ.  A.)  23  SW 
937;  Maxwell  v.  Kennedy.  60  Wis. 
646.   7   NW  667. 

[a]  AppUoatloB  of  nd«b — ^Wliere 
the  injury  for  which  an  action  is 
brought  IS  merely  nominal,  exem-i 
plary  damages  cannot  be  allowed; 
and  hence  in  an  action  for  alienation 
of  plaintiff's  wife's  affection,  where 
the  jury  returned  a  verdict  award- 
ing plaintiff  a  nominal  sum  as  ac- 
tual damages,  and  a  considerable 
sum  as  exemplary  damages,  and  the 
court  directed  the  jury  to  retire  and 
return  a  general  verdict  in  proper 
form,  a  second  verdict  for  plaintiff 
for  exactly  the  amount  of  the  two 
items  awarded  In  the  first  verdict 
was  Invalid.  Sondegard  v.  Martin.  83 
Kan.    276.    Ill    P    442. 

as.  Roberts  v.  Shaffer,  3S  S.  D. 
661,  166  NW  67. 

86.  Favorite  v.  CottrUl,  62  Uo. 
A.    119. 

aa.  V.  8.— Scott  V.  Donald.  166 
U.  S.  68,  17  SCt  265,  41  L.  ed.  632r 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice. 
147  U.  S.  101,  IS  SCt  281,  37  L.  ed. 
97;  The  Amiable  Nancy,  3  Wheat. 
646,  4  L.  ed.  456;  Palo  Alto  Bank  v. 
Paciflo  Postal  Tel.  .Cable  Co..  103 
Fed.  841  [aff  109  Fed.  369.  48  (XTA 
418,  64  LRA  711];  Cowen  v.  Win- 
ters. 96  Fed.  929,  37  CCA  628  [aff 
90  Fed.  99];  Boyle  v.  Case.  18  Fed. 
880,  9  Sawy.  386;  Brown  v.  Evans. 
17  Fed.  912.  8  Sawy.  488;  Gray  v. 
Cincinnati  Southern,  etc.,  R.  <3o.,  11 
Fed.  683;  Miller  v.  Baltimore,  etc., 
R.  Co.,   17  F.  Cas.   No.   9.660. 

Ala. — Snedecor    v.    Pope,    148    Ala. 

276,  39  S  318;  Southern  R.  Co.  v. 
Bunt,  131  Ala.  591,  S3  S  607;  Garrett 
V.  Sewell,  108  Ala.  521.  18  S  737;  Pat- 
terson V.  South  Alabama,  etc,  R.  Co.. 
89  Ala.    318,   7  S  487;   Bessemer  Wa- 
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iiges  is  saeb  an  amount  as  will  eonstitute  a  just  and  |  reasonable  eompensation  for  the  loss  sustained,  and 


ter  Works  Co.  T.  Murphjr,  6  Ala.  A. 
(03,  SO  S  633;  LoulsviUe,  etc.,  R.  Co. 
T.  Cornelias,  6  Ala.  A  S86,  60  S  740; 
Birmlnsham  Water  Works  Co.  v. 
Wilson,  2  Ala.  A.  581,  66  S  760;  Ala- 
bama Great  Southern  R.  Co.  v.  Ar- 
rington,  1  Ala.  A.  386,  66  S  78. 

Arl2. — laeger  v.  Metcalf,  11  Arlx. 
283,   94   P    1094. 

Ark. — Southwestern  Tel.,  etc.,  Co. 
T.  Memphis  Tel.  Ca,  111  Ark.  474, 
483,  163  SW  1163;  Barlow  v.  lew- 
der, 35  Ark.  492. 

Ckl. — Bundy  v.  Maglness,  76  Cal. 
S32,  18  P  668;  St.  Ores  v.  McGlash- 
en,  74  Cal.  148,  16  P  462;  Wade  v. 
Tharer,  40  Cal.  678;  Dorsey  T.  Man- 
love,  14  Cal.   653. 

Canal  Zone. — Melendes  v.  Union 
Oil  Co.,  1  Canal  Zone  106,  108  [quot 
Cyc]. 

Colo. — ^Wall  V.  Cameron,  6  Colo.  275 
felt  Murphy  v.  Hobbs,  7  Colo.  541, 
Si3,  5  P  119,  49  AmR  366]. 

Conn. — Welch  v.  Durand.  36  Conn. 
182,  4  AmR  66;  Dibble  v.  Morris,  26 
Conn.  416;  Merrills  v.  Tariff  Mff. 
Co.,  10  Conn.  384,  27  AmD  <8?: 
Churchill  V.  Watson,  6  Day  140,  6 
AmD    130. 

Del. — Pacelli  v.  People's  R.  Co.,  28 
Del.  343,  93  A  560;  Jordan  v.  Dela- 
ware, etc.,  Tel.,  etc.,  Co.,  24  Del.  107, 
75  A  1014;  Farrow  v.  Hoffecker,  23 
Del.  223,  79  A  920;  Hendle  v.  Qeller, 
50  A  632:  Watson  v.  Hastings,  17 
Del.  47,  3»  A  E87;  Tatnall  v.  Court- 
ney, II  Del.   434. 

Oa. — State  Mut  Ufe,  etc.,  Assoc. 
V.  Baldwin,  116  Ga.  855,  43  SB  262; 
Jacobus  V.  Consregation,  etc.,  107 
Oa.  518,  33  SS"  863,  78  AmSR  141; 
Ratteree  v.  Chapman,  79  Qa.  674,  4 
SB  684;  Mosely  v.  Sanders,  76  Qa. 
293;  Coleman  v.  Ryan,  68  Oa.  132; 
Central  of  Georgia  R.  Co.  v.  Sowell, 
3  Ga.  A.  142,    59    SS   323. 

Hawaii. — Coffin  v.  Spencer,  2  Ha- 
waii   23 

Ida.— Unfrled  v.  Libert,  20  Ida. 
708,  119   P  885,    891    [quot   Cyc]. 

III. — St.  Louis  Cons.  Coal  Co.  v. 
Haennl,  146  111.  614,  36  NE  162;  Har- 
rison T.  Ely,  120  111.  83,  11  NB  334; 
Drobn  v.  Brewer,  77  111.  280;  Becker 
V.  Dupree,  75  111.  167;  Jones  v.  Jones, 
71  111.  562;  Scott  V.  Hamilton,  71  111. 
85;  Illinois,  etc.,  R.,  etc.,  Co.  v. 
Cobb,  68  111.  63;  Marschhoff  v.  Wirth, 
157  111.  A.  14;  Hettinger  v.  Brok.| 
bausen,  154  III.  A.  97;  Palmer  v. 
Baum,  123  111.  A.  584;  Kirton  v. 
North  Chicago  St.  R.  Co..  91  111.  A. 
554. 

Ind. — Stewart  v.  Maddox,  63  Ind. 
51;  Moore  v.  Cross,  43  Ind.  30;  Mll- 
Ilson  V.  Hoch,  17  Ind.  227;  Anthony  v. 
Gilbert,  4  Blackf.  348.  See  Wolf  v. 
Trinkle.  103  Ind.  356.  3  KE  110  (de- 
nying the  right  to  exemplary  dam- 
ages in  an  action  for  Indecent  as- 
sault). 

Iowa. — Casey  v.  Ballou  Banking 
Co.,  98  Iowa  107,  67  NW  98;  Martin 
T.  Murphy.  85  Iowa  669,  52  NW  662; 
Root  T.  Sturdlvant,  70  Iowa  66,  29 
NW  802;  White  v.  Spangler,  68  Iowa 
222,  26  NW  86;  Mallett  v.  Beale,  66 
Iowa  70,  28  ITW  269;  Curl  v.  Chicago, 
etc.,  R.  Co.,  68  Iowa  417,  16  NW 
69,  19  NW   308. 

Kan.— Stalker  v.  Draks,  91  Kan. 
142,  136  P  912;  Winkler  v.  Oenda 
Spring  Citiiens'  State  Bank,  89  Kan. 
279,  131  P  697;  Cady  v.  Case,  45  Kan. 
733,  26  P  448;  Kansas  City,  etc.,  R. 
Co.  V.  Kier,  41  Kan.  661,  671,  21  P 
770,  13  AmSR  311;  Atchison,  etc.,  R. 
Co.  T.  Watson,  37  Kan.  773,  16  P 
877;  Wlnstead  v.  Hulme,  32  Kan. 
S(8,  4  P  994;  Hefley  v.  Baker,  19 
Kan.  9. 

Ky.— Cincinnati,  etc.,  R.  Co.  v. 
Cundiff,  166  Ky.  594,  604,  179  SW 
815,  AnnCaBl916C  613  [cit  Cyc];  Pa- 
ducah  Tract.  Co.  v.  Streiti  162  Ky. 
(3,  153  SW  49;  South  Covington,  etc., 
R.  Co.  V.  Barr,  147  Ky.  649,  144  SW 
"55;  Central  Kentucky  Tract.  Co.  v. 
May,  126  SW  1092;  Bevls  v.  Vance- 
burg  Tel.  Co.,  132  Ky.  385.  113  SW 
811;  LotttSTiUe,  etc.,  R.  Co.  v.  Mount. 


126  Ky.  698,  101  8W  1182,  31  KyL 
210;  Louisville,  etc.,  R.  Co.  T.  Simp- 
son, 111  Ky.  764,  64  SW  738,  28  KyL 
1044;  Illinois  Cent.  R.  Co.  v.  Stew- 
art, 63  SW  596,  23  KyL  637;  Slater 
V.  Sherman,  6  Bush  206;  Chiles  v. 
Drake,  2  Mete  146,  74  AmO  406;  Jen- 
nings V.  Maddox,  8  B.  Mon.  430;  Ty- 
son V.  Ewing,  3  J.  J.  Marsh.  185; 
Louisville,  etc.,  R.  Co.  v.  Sanders,  8 
Ky.  Op.  568;  MaysviUe,  etc.,  Turnp. 
Co.  V.  Kniffen,  4  Ky.  Op.  92. 

La. — Webb  v.  Rothschild,  49  La. 
Ann.  244,  21  S  258;  Qraham  y.  St. 
Charles,  etc..  R.  Co.,  47  La.  Ann.  1666, 
49  AmSR  436,  18  S  707;  Scheen  v. 
Poland,    34    La.    Ann.    1107. 

Me.— Webb, ▼.  Qllman,  80  Me.  177, 
13  A  688;  Johnson  v.  Smith.  64  Me. 
553;  Pike  V.  Dilling,  48   Me.  539. 

Md.— Thillman  v.  Neal,  88  Md. 
526,  42  A  242;  Atlantic,  etc..  Cons. 
Coal  Co.  V.  Maryland  Coal  Co.,  62 
Md.  185;  Sloan  v.  Edwards,  61  Md. 
89;  Philadelphia,  etc,  R.  Co.  v.  Lar- 
kln,  47  Md.  165,  28  AmR  442;  Friend 
v.  HamlU,  34  Md.  298;  Zimmerman  v. 
Hosier,  32  Md.  274;  Baltimore,  etc, 
R.  Co.  V.  Blocher,  27  Md.  277. 

Mass. — ^Hawes  v.  Knowles,  114 
Mass.    518.   1»  AmR  383. 

Mich. — McChesney  v.  Wilson,  132 
Mich.  262,  93  NW  627,  1  AnnCas  191; 
Larzelere  v.  Kirchgessner,  73  Mich. 
276,  41  NW  488;  Briggs  v.  Milbum, 
40   Mich.    612.  , 

Minn. — Berg  y.  St.  Paul  City  R. 
Co.,  96  Minn.  61Sv  105  NW'191; 
Rauma  v.  Lamont,  82  Minn.  477, 
86  NW  236;  Crosby  ,▼.  Humph- 
I'eys,  69  Minn.  92,  60  NW  848;  Boetch- 
er  V.  Staples,  27  Minn.  308,  7  NW 
268,  38  AmR  296;  Gardner  v.  Kel- 
logg, 23  Minn.  463;  McCarthy  v.  Nis- 
kern,  22  Minn.  90:  Lynd  v.  Picket,  7 
Minn.  184,  82  AmD  79. 

Miss. — Illinois  Cent.  R.  Co.  v. 
James,  101  Miss.  791,  58  S  648;  Tazoo. 
etc.,  R.  Co.  V.  Hardle,  100  Miss.  132, 
65  S  42,  967.  34  LRANS  740,  742, 
AnnCaBl914A  323;  Illinois  Cent.  R. 
Co.  V.  Dodds,  97  Miss.  866,  63  S  409; 
Cumberland  Tel.,  etc.,  Co.  v.  Allen,  89 
Miss.  832,  42  S  666;  Lochte  V.  Mit- 
chell, 28  S  877;  Biloxl  City  R.  Co.  v. 
Maloney,  74  Miss.  738,  21  S  561; 
Reese  v.  Barbee,  61  Miss.  181:  Storm 
V.  Green,  51  Miss.  103;  New  Orleans, 
etc..  R.  Co.  V.  Statham,  42  Miss.  607, 
97  AmD  478;  Heirn  v.  McCaughan.  32 
Miss.  17,  66  AmD  688;  Bell  v.  Mor- 
rison, 27  Miss.   68. 

Mo.— Frisell  Grain,  .etc.,  Co.  v. 
Atcheson,  etc..  R.  Co.,  201  SW  78; 
Ferguson  v.  Missouri  Pac  R.  Co.,  177 
SW  616;  Boyd  v.  Missouri  Pac.  R.  Co., 
236  Mo.  64,  139  SW  661;  Beck  v. 
Dowell,  111  Mo.  506,  20  SW  209,  83 
AmSR  547;  Green  T.  Craig,  47  Mo.  90; 
Goets  V.  Ambs,  27  Mo.  28;  Corwln  ▼. 
Walton,  18  Mo.  71,  69  AmD  286; 
Milbom  V.  Beach,  14  Mo.  104,  66 
AmD  91;  Wlngate  v.  Bunton,  193  Mo. 
A.  470.  186  BW  32;  Gardner  v.  St. 
Louis,  etc.,  R.  Co.,  117  Mo.  A.  188,  93 
SW  917;  Hoffman  y.  Gill,  102  Mo.  A. 
320,  77  SW  146;  Ruth  v.  St.  Louis 
Transit  Co.,  98  Mo.  A.  1,  71  SW  1055; 
Glldersleeve  v.  Overstol*,  90  Mo.  A. 
618;  Lyddon  v.  Dose,  81  Mo.  A.  64; 
Laird  v.  Chicago,  etc.,  R.  Co^  78  Mo. 
A.  273.  See  Eldmunds  y.  St.  Louis  R. 
Co..   3   Mo.   A.   608   mem. 

Nev. — Burrus  v.  Nevada-California- 
Oregon  R.  Co..  38  Nev.  166,  146  P  926, 
LRA1917D  760;  Quigley  v.  Central 
Pac.  R.  Co.,  11  Nev.  460,  21  AmR 
757. 

N.  H. — Cooper  v.  Hopkins,  70  N.  H. 
271.  48  A  100;  Kiraball  v.  Holmes,  60 
N.  H.  168;  Bixby  v.  Dunlap.  66  N.  H. 
466,  22  AmR  476;  Belknap  v.  Boston, 
etc.,  R.  Co.,  49  N.  H.  368;  Taylor  v. 
Grand  Trunk  R.  Co.,  48  N.  H.  304, 
2  AmR  229;  Cram  v.  Hadtey,  48  N.  H. 
191;  Towle  v.  Blake,  48  N.  H.  92; 
HoDkins  v.  Atlantic,  etc.,  R.  Co.,  36 
N.  H.  9,  72  AmD  287;  Whipple  v.  Wal- 
pole,  10  N.  H.  130.    _  ,^    ,•     ,    .,    . 

N.  J.— Trainer  v.  Wolff,  68  N.  J.  L. 
381,  33  A  1051;  Magee  v.  Holland,  27 
N.  J.  L.  86,  72  AmD  341.  „    „ 

N.  T. — Connors  v.  Walsh,  131  N.  T. 


590,  30  NE  69:  Lawyer  v.  Fritcher, 
130  N.  7.  239,  29  NB  267,  27  AmR  621, 
14  LRA  700  [att  64  Hun  686,  7  NTS 
909];  Powers  v.  Manhattan  R.  Co.. 
120  N.  Y.  178,  24  NE  296;  Reid  v.  Ter- 
wllliger,  116  N.  T.  680,  22  NB  1061: 
Brandt  v.  Morning  Journal  Assoc,  81 
App.  Div.  183,  80  NTS  1002  [att  177 
N.  T.  644  mem,  69  NE  1120  mem]; 
Bddy  V.  Syracuse  Rapid-Transit  R. 
Co.,  50  App.  Div.  109,  63  NYS  645; 
Klff  V.  Youmans,  20  Hun  123  [rev 
on  other  grounds  86  N.  Y.  324,  40 
AmR  643,  13  NYWklyDig  273] ;  Walk- 
er v.  Wilson,  21  N.  Y.  Super.  586; 
Lewis  V.  Bulkley,  4  Daly  166;  Lim- 
beck v.  Gerry,  16  Misc.  663,  39  NYS 
96;  Tifft  V.  Culver,  3  Hill  180;  Cable 
V.  Dakin,  20  Wend.  172;  Woert  v. 
Jenkins,  14  Johns.  362. 

N.  C. — Hayes  v.'  Southern  R.  Co., 
141  N.  C.  195,  53  SB  847;  Ammons  v. 
Southern  R.  Co.,  140  N.  C.  196,  62  SB 
731;  White  v.  Barnes,  112  N.  C.  323. 
16  SB  922;  Holmes  v.  Carolina  Cent. 
R.  Co.,  94  N.  C.  818;  Louder  v.  Hln- 
son,  49  N.  C.  369;  Causee  v.  Anders, 
20  N.  C.  388;  Duncan  v.  Stalcup,  18 
N.  C.  440. 

Oh. — Peckham  Iron  Co.  v.  Harper, 
41  Oh.  St.  100;  Roberts  v.  Mason,  10 
Oh.  St.  277;  Hendricks  v.  Fowler,  IS 
Oh.  Cir.  Ct.  697,  9  Oh.  Clr.  Dec.  209; 
Hilbert  v.  Doebricks,  8  Oh.  Dec.  (Re- 
print)  518,  8  CincLBul  268. 

Okl. — Jones  Leather  Co.  v.  Woody, 
169  P  878;  Western  Union  Tel.  Co.  v. 
Cates,  164  P  779;  Chicago,  etc.,  R.  Cc 
V.  Wells,  156  P  814;  St.  Louis,  etc., 
R.  Co.  V.  Freeland,  39  Okl.  60,  134 
P  47;  Rhyne  v.  Turley.  37  Okl.  159., 
181  P  695;  Ft.  Smith,  etc.,  R.  Co.  v. 
Ford,  ,34  Okl,  596,  126  P  745,  41 
LRANS  745;  Western  Union  Tel.  Co. 
v.  Reeves.  34  Okl.  468,  126  P  316. 

Or. — Hamerlynck  v.  Banfleld,  86 
Or.  436.  69  P  712. 

Pa. — Springer  v.  J.  H.  Somers  Fuel 
Co.,  196  Pa.  166,  46  A  870;  Barnett 
V.  Reed,  61  Pa.  190,  88  AmD  574; 
Nagle  V.  Mullison,  34  Pa.  48;  Porter 
V.  Seller,  23  Pa.  424,  62  AmD  341; 
McDevltt  V.  Vial,  7  Pa.  Cas.  586,  11  A 
646;  Adams  v.  Beaver  Valley  Tract 
Co..  41  Pa.  Super.  403:  Oedusky  v, 
Rubinaky,  8  Pa.  Dist.  10;  Kennedy  v. 
Way,  Brightly  186;  Chatelin  v.  Gas 
Co..  9  North.  Co,  134 

8.  C. — ^Aaron  v.  Southern  R.  <3o.,  68 
S.  C.  98,  46  SB  666;  Brasington  v. 
South  Bound  R.  Co.,  62  S.  C,  326,  40 
SB  665,  89  AmSR  906;  Watts  v. 
South  Bound  R.  Co.,  80  S.  C.  67,  38 
SB  240:  Smith  v.  Chamberlain,  38 
S.  C.  629,  17  SB  371,  19  LRA  710; 
Rowe  V.  Moses,  43  S.  C.  L.  433,  67 
AmD  S60. 

Tenn. — Louisville,  etc,  R.  Co.  y. 
Ray.  101  Tenn.  1.  46  SW  654;  Louis- 
ville, etc,  R.  C!o.  v.  Guliian,  11  Lea 
98,  103,  47  AmR  279;  Byram  y.  Mc- 
Oulre,  3  Head  680;  Wliklns  v.  Oil- 
more,  2  Humphr.  140. 

Tex. — Sargent  y.  Carnes,  84  Tex. 
156,  19  SW  878;  Shook  v.  Peters,  6» 
Tex.  393;  Craddock  v.  Goodwin,  64 
Tex.  578'  Flanagan  v.  Womack,  54 
Tex.  45;  Rodgers  v.  Ferguson,  36  Tex. 
544;  (Thamplon  v.  Vincent.  20  Tex. 
811;  Hedgepeth  v.  Robertson,  18  Tex.  ' 
858;  Oliver  v.  Chapman,  16  Tex.  400; 
<3ole  V.  Tucker,  6  Tex.  666;  Graham 
y.  Roder,  6  Tex.  141;  Smith  v.  Sher- 
wood, 2  Tex.  460. 

Utah. — Rugg  V.  Tolman,  39  Utah 
296,  117  P  64,  67  tguot  Cyc]. 

Vt. — Edwards  v.  Leavitt,  46  Vt.  126; 
Hoadley  v.  Watson,  45  Vt.  289,  12 
AmR  197;  Earl  v.  Tupper,  46  Vf.  275; 
Devtne  v.  Rand,  38  Vt.  621;  Nye  v. 
Merrlam,  36  Vt.  438. 

Va. — Wood  V.  American  Nat.  Bank, 
100  Va.  306,  40  SB  931;  Borland  v. 
Barrett,  76  Va.  128,  44  AmR  162. 

W.  Va— Fink  V.  Thomas.  66  W.  Va. 
487,  66  SE  660,  19  Ann(3a8  571;  Clai- 
borne V.  Chesapeake,  etc.,  R.  Co.,  46 
W.  Va.  363,  38  SB  262. 

Wis. — Haberman  v.  Gaaser.'  104 
Wis.  98,  80  NW  105;  Lamb  v.  Stone. 
96  Wis.  254.  70  NW  72;  Nichols  v. 
Brabason,  94  Wis.  549,  69  NW  342: 
Johannesson  v.  Borschenius.  35  Wis. 
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nothing  more.*'  In  other  words,  the  wrongs  to 
which  exemplary  damages  are  applicable  are  those 
which  besides  violating  a  right,  and  inflicting  actual 
damages,  import  insult,  fraud,  or  oppression,  and 
are  not  merely  injuries,  but  injuries  inflicted  in  a 
spirit  of  wanton  disregard  of  the  rights  of  others.** 
The  burden  of  establishing  the  matter  of  aggrava- 
tion is  on  the  person  seeking  more  than  compen- 
satory damages.^" 


Unlawful  biuiiiesB.  It  has  been  held  that  no  ex- 
emplary damages  are  recoverable  for  .the  interrup- 
tion of  an  unlawful  business.'^ 

Friendly  suit.    In  a  friendly  suit  brought  to 
termine  the  amount  of  damages,  there  being  no 
legation  of  the  wanton  or  unnecessary  injury,  ex- 
emplary damages  cannot  be  awarded.** 

[i  272]  2.  Breach  of  Oontnct^*  As  a  general 
rule  exemplary  damages  are  not  recoverable  in  ae- 


ISl;  Mowry  v.  Wood,  12  Wla.  413; 
Blrchard  y.  Booth,  4  Wis.  67;  Mc- 
WUliams  V.  Brasff,  8  Wis.  424. 

Wyo. — Cosfrlff  v.  Miller,  10  Wyo. 
190,  68  P  206. 

Eng. — ^Forde  v.  Skinner,  4  C.  &  P. 
239,  19  BCL  494;  Bmblen  v.  Myers,  6 
H..&  N.  64,  168  Reprint  23. 

Can.-^-CoKhlln  v.  La  Fonderle  de 
Joliette,  34  Can.  S.  C.  153. 

Que. — Carsley  T.  Bradstreet  Co.,  29 
LCJur  330,  2  Montr.  Super.  33  [alt 
16  RevLeR  358,  31  LCJur  292];  Falar- 
deau  V.  Couture,  2  LCJur  96. 

[a]  Applloatloii  o<  mla. — ^Where, 
in  an  action  for  damages  resulting 
from  defendant's  inducing  a  third 
person  to  break  his  contract  to  fur- 
nish plaintiff  with  Ice,  there  was  no 
proof  of  actual  malice  on  defend- 
ant's part  other  than  that  which 
might  be  implied  from  the  facts, 
plaintiff  was  not  entitled  to  recover 
exemplary  damages.  Baltimore  City 
Knickerbocker  Ice  Co.  v.  Gardiner 
Dairy  Co.,  107  Md.  666,  69  A  405,  16 
LRANS  746. 

38.  V.  S. — Milwaukee,  etc.,  R.  Co. 
V.  Arms,  91  U.  S.  489,  23  L.  ed.  374; 
Chambers  v.  Upton.  34  Fed.  473;  Bler- 
bach  V.  aoodyear  Robber  Co.,  14  Fed. 
286:  Gould  V.  Christtanson,  10  F.  Cas. 
No.  5,636,  1  Blatchf.  &  H.  507;  Jay 
V.  Almy,  13  F.  Cas.  No.  7,236,  1 
Woodb.  &  M.  262. 

Ark.— Kelly  v.  McDonald,  39  Ark. 
387 

Cal. — Belden  ▼.  Cashman,  20  Cat.  66, 
81  AmD  93;  Moody  v.  McDonald,  4 
Cal.  297. 

Canal  Zone. — Melendes  v.  Union  Oil 
Co.,  1  Canal  Zone  106,  108  [quot 
eye]. 

Colo. — Page  V.  Tool,  28  Colo.  464,  65 
P  636. 

Del. — Farrow  v.  Hoffecker,  23  Del. 
223,  79  A  920;  Brown  v.  Green,  17  Del. 
635,  42  A  991 ;  McCoy  v.  Philadelphia, 
etc.,  R.  Co.,  10  Del.  S99. 

111.— Miller  V.  Klrby,  74  III.  242: 
Chicago,  etc.,  R.  Co.  v.  JacksonT  55 
111.  492,  8  AmR  661;  Williams  v.  Rell, 
20  111.  147;  Vangundy  v.  Berkenmeyer, 
19  111.  A.  229. 

Ind. — Louisville,  etc.,'  R.  Co.  v. 
Slianks,  94  Ind.   598. 

Iowa. — Curl  v:  Chicago,  etc.,  R.  Co., 
63  Iowa  417,  16  NW  69.  19  NW  308. 

Kan. — Chicago,  etc.,  R.  Co.  v.  O'Con- 
nell,  46  Kan.  581,  26  F  947;  Kansas 
City,  etc.,  R.  Co.  v.  Kler,  41  Kan. 
J!61,  671,  21  P  770,  18  AmSR  811; 
Wlnstead  v.  Hulme,  32  Kan.  568,  4  P 
994;  Grlpton  v.  Thompson,  32  Kan. 
367.  4  P  698. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ash- 
ley, 169  Ky.  330,  183  SW  921,  LRA 
1916E  763;  South  Covington,  etc.,  R. 
Co.  V.  Barr,  147  Ky.  649,  144  SW  755; 
Henderson  City  R  Co.  v.  Lockett,  98 
SW  303,  SO  KyL  321;  American  Nat. 
Bank  V.  Morey,  113  Ky.  857.  69  SW 
759.  24  KyL  658,  68  LRA  950; 
Andrews  v.  Slneer  Mfg.  Co.,  48 
RW  976,  20  KyL  1089:  Louisville,  etc, 
R.  Co.  V.  Long,  94  Ky.  410,  22  SW 
747,  16  KyL  199;  Slater  v.  Sherman.  6 
Bush  206;  Chiles  v.  Drake.  2  Meto. 
146,  74  AmD  406;  Mud  River  Coal, 
etc.,  Co.   v.  Williams.    IB   KyL   847. 

La. — Townsend  v.  Fontenot,  42  La. 
Ann.  890.  8  S  616;  Marin  v.  Satter- 
fleld,  41  La.  Ann.  742,  6  S  551;  Leen 
-Kee  V.  Smith,  35  La.  Ann.  518;  Mas- 
«ie  V.  Bally.  33  La.  Ann.  485:  Carter 
V.  Tufts,  15  La.  Ann.  16;  Biggs  v. 
D'Aquin,  13  La.  Ann.  21;  Stlnson  v. 
Buisson.  17  La.  667. 
_  Me.— Pierce  v.  Qetchell,  76  Me.  216: 
Sanders   v.  Getchell,    76   Me.   168,  49 


AmR  606. 

Md. — Baltimore  Belt  R.  Co.  v.  Bat- 
tler, 102  Md.  595,  62  A  1126,  64  A  607: 
Smith  v.  Fhlladelphia,  etc.,  R.  Co.,  87 
Md.  48,  38  A  1072;  Gliason  v.  Grove. 
85  Md.  216,  36  A  844;  R.  Co.  v. 
Hoefllch,  62  Md.  300,  50  AmR  223; 
Wanamaker  v.  Bowes,   36   Md.  42. 

Mich. — Elliott  V.  Hers,  29  Mich.  202. 

Minn. — Seeman  v.  Feeney,  19  Minn. 
79. 

Miss.— Blloxl  City  R.  Co.  v.  Ma- 
loney,  74  Miss.  738,  21  S  661;  Tasoo, 
etc.,  R.  Co.  V.  Brumfleld,  4  S  341; 
Chicago,  etc.,  R.  Co.  v.  Bcurr,  59  Miss. 
456,  42  AmR  373;  Southern  R.  Co.  v. 
Kendrlck,  40  Miss.  374,  90  AmD  332. 

Mo. — Lessenden  v.  Missouri  Pac.  R. 
Co.,  238  Mo.  247,  142  SW  332  [writ  of 
error  dism  226  U.  S.  696  mem,  32  SCt 
838  mem,  56  L.  ed.  1268  mem] ;  Par- 
tello  V.  Missouri  Pac.  R.  Co.,  217  Mo. 
645,  117  SW  1138;  Brown  v.  Cape 
Girardeau  Macadamized,  etc.,  Co.,  89 
Mo.  152,  1  SW  129;  Bngle  v.  Jones,  51 
Mo.  316;  Laird  v.  Chicago,  etc.,  R.  Co., 
78  Mo.  A.  273;  Lewis  v.  Jannoupoulo, 
70  Mo.  A.  325. 

Nev. — Knock  v.  Tonopah,  etc.,  R. 
Co.,  38  Nev.  143,  145  P  939,  LRA1915F 
3:  Waters  v.  Stevenson,  13  Nev.  157, 
29  AmR  293. 

N.  J.— Carey  v.  Wollf,  72  N.  J.  L. 
610,  63  A  270:  Bullock  v.  Delaware, 
etc.,  R.  Cd.,  61  N.  J.  L.  660,  40  A 
660. 

N.  T.— Hamilton  v»  Third  Ave.  R. 
Co.,  S8  N.  Y.  25:  Rawlins  v.  Vldvard, 
34  Hun  205;  Bdwards  v.  Beebe,  48 
Barb.  106;  MacGowan  v.  Duff,  14  Daly 
315. 

N.  C. — Remington  v.  Klrby,  120 
N.  C.  320,  26  SB  917. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Chamberlain,  4  Okl.  542,  46^  P  499. 

Pa. — Philadelphia  Tract.  Co.  v.  Or-> 
bann,  119  Pa.  37  12  A  816;  Cum- 
mlngs  v.  Gann,  52  Fa.  484;  Nagle  v. 
Mulllson,  34  Pa.  48. 

S.  C. — Darlington  County  F»ir,  etc., 
Assoa  V.  Atlantic  Coast  Line  R.  Co., 
90  8.  C.  436,  73  SE  790;  Duke  v.  Pos- 
tal Tel.  Cable  Co.,  71  S.  C.  96,  60  SE 
676. 

Tex. — Weaver  v.  Ashcroft,  60  Tex. 
427;  Cole  v.  Tucker,  6  Tex.  266;  Trin- 
ity, etc.,  R.  Co.  v.  O'Brien,  18  Tex. 
Civ.  A.  690,  46  8W  389;  Stephens  v. 
Taylor,  (Civ.  A.)  36  SW  1088;  Tigf- 
nor  v.  Toney,  13  Tex.  Civ.  A.  618,  35 
SW  881:  Slocum  v.  Putnam,  (Civ.  A.) 

25  SW  62;  International,  etc.,  R.  Co. 
v.  Greenwood,  2  Tex.  Civ.  A.  76,  21 
SW  559;  Gray  v.  Webb,  3  Tex.  A.  Civ. 
Cas.  9  331;  Hosklns  v.  Hullng,  2  Tex. 
A.  Civ.  Cas.  I  165;  Blum  v.  Martin- 
dale.  1  Tex.  A.  Civ.  Cas.  I  1127. 

Utah. — Rugg  V.  Tolman,  39  Utah 
296.  117  P  54,  67  touot  Ocl. 

Va. — Burrusa  v.  Hines,  94  Va.  418, 

26  SE  875:  AnderA)n  v.  Fox,  2  Hen. 
&  M.   (12  Va.)  245. 

W.  Va — Talbott  v.'  West  Virginia, 
etc.,  R.  Co.,  42  W.  Va.  6«0,  26  SE  811; 
Ogg  V.  Murdock,  26  W.  Va.  139. 

Wis. — Barnes  v.  Martin,  15  Wla. 
240.  82  AmD  670. 

jQue. — Stephens  v.  Chausse,  3  Montr. 
Q.  B.  270. 

"Comnensatory  damages  are  given 
where  the  injury  Is  not  tainted  with 
fraud,  malice,  or  willful  wrong:  but 
where  either  of  these  elements  inter- 
vene another  ingredient  is  added  to 
the  ordinary  constituents  of  Injurv 
vis.,  the.  sense  of  wrong  and  insult, 
and  damages  are  given  as  well  for 
compensation  to  the  sufferer  as  for 
the  punLshment  of  the  offender." 
Cole  V.  Tucker,  6  Tex.  266,  268  [quot 


Smith  V.  Bagwell,  19  Fla,  117.  125,  46 
AmR  12]. 

"A  neglect  of  duty,  clearly  not  at- 
tended with  any  circumstances  of  in- 
sult, of  aggravation  of  feelings,  of 
injury  to  the  person  or  his  property, 
or  of  bodily  or  mental  suffering, 
would  not  justify  vindictive  dam- 
ages; yet  if  there  be  any  evidence 
tending  to  show  such  circumstances. 
Its  weight  and  force  rest  peculiarly  In 
the  discretion  of  the  Jury."  South- 
ern R.  Co.  V.  Kendrlck,  40  Miss.  374, 
390,  90  AmD  332  [quot  Chicago,  etc., 
R.  Co.  V.  Scurr,  59  Miss.  466.  463.  43 
AmR  373]. 

[a]  Xer*  aooidsBt, — Where  the  act 
causing  the  injury  is  not  accompanied 
by  malice  but  Is  contributable  to  mere 
accident,  the  court  will  only  condemn 
defendant  to  damages  actually  suf- 
fered.   Shakel  v.  Drapeaq,  33  LCJur  5B. 

[b]  Wo  inteiitloa  to  injiiz«<— Ex- 
emplary damages  cannot  be  recovered 
of  a  constable  for  the  seixure  and 
sale  of  the  wife's  household  goods  un- 
der an  attachment  against  the  hus- 
band, where  it  appears  that  the  goods 
were  believed  to  belong  to  the  hus- 
band, and  that  theae  was  nothing 
wanton  or  malicious^  In  the  conduct 
of  the  constable  or  of  the  attach- 
ment plaintiff,  nor  any  unnecessary 
humiliation  Injllcted  upon  the  wife. 
nor  any  force^sed.  Brown  v.  Allen. 
67  Ark.  386.  55  SW  143. 

[c]  AppIloatioB  of  nile<— It  lias 
been  held  error  to  give  an  Instruction 
to  the  Jury  which  did  not  make  the 
recovery  of  exemplary  damages  de- 
pend upon  the  malice  of  the  wrong- 
doer. Curl  V.  Chicago,  etc,  R.  Co.,  63 
Iowa  417.  16  NW  69,  19  NW  308. 

99.  U.  -  S  — Standard  Engineering 
Co.  V.  Oriental  Bulkhead,  etc,  Co.,  226 
Fed.  193.  141  CCA  191. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Blackmon,  7  Ala.  A.  680,  61  S  468. 

Hawaii. — Bright  v.  Quinn,  20 
Hawaii  504. 

Miss. — New  Orleans,  etc,  R.  Co.  v, 
Statham.  42  Miss.  607,  97  AmD  478. 

Mo. — Wingate  v.  Bunton,  193  Mo. 
A.  470,  186  SW  32. 

N.  C— Hodges  v.  Hall,  172  N.  C. 
29,  89  SE  802;  Webb  v.  Western  Union 
Tel.  Co.,  167  N.  C.  483,  88  SE  668; 
Carmlchael  v.  Southern  Bell  Tel.,  etc.. 
Co.,  157  N.  C.  21,  72  SE  619,  39  LRA 
NS  651,  AnnCasl913B  1117;  Hayes  v. 
Southern  R.  Co.,  141  N.  C.  195,  63  SE 
847. 

Pa. — Zimmerman  v.  Bonsar,  16  A 
71. 

"Punitive  damages  are  recoverable 
by  a  plaintiff  only  where  the  act 
from  which  he  suffered  injury  par- 
takes of  the  nature  of  a  public  as 
well  as  of  a  private  Injury."  Wln.- 
gate  v.  Bunton,  198  Mo.  A.  470,  478. 
186  SW  32. 

Sa     See  infra  i   322. 

31.  Kauffman  v.  Babcock,  67  Tex. 
241,  2  SW  878.  And  see  Boulard  v. 
Calhoun,  IS  La.  Ann.  445  (where  it 
was  held  that  testimony  going  to 
show  that  the  business  carried  on  by 
plaintiff  consisted  chiefly  In  Illegal 
traffic  was  admissible  to  rebut  a  claim 
for  exemplary  damages). 

aa.  Amer  v.  Longstreth,  10  Pa. 
14R. 

83.  AttadimM*  boad  see  Attach- 
ment S  1812. 

Contract  of  oMitaT*  Of  vmmtafT 
see  Carriers  H  1210,  1281.  1S96-139R. 

ChumlahmMit  iKmA  see  Oarnlahment 
[20  Cyc  1152]. 

Vromlae  to  autfiy  see  Breach  ox 
Marriage  Promise  i  100. 


For  latar  mm««,  develovniMits  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number, 
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tions  tor  the  breach  of  contracts,'*  izrespective  of 
the  motive  on  the  part  of  defendant  which  prompted 
the  breach.'*  No  more  can  be  recovered  as  dam- 
ages than  will  fully  compensate  the  party  in- 
jured." 

Where  breach  of  contract  also  a  tort.  Where  the 
acts  constituting  a  breach  of  contract  also  amount 
to  a  cause  of  action  in  tort,  there  may  be  a  recov- 
ery of  exemplary  damages  upon  proper  allegations.*' 
Thus  an  action  on  the  case  for  the  wrongful  ex- 
pulsion of  a  passenger  by  a  carrier  may,  ^though 
the  declaration  allegb  a  contract  of  carriage,  be 
founded  on  the  tort  for  breach  of  duty,  and  exem- 


plary damages  may  be  recoverable.**  But,  although 
a  tortious  act  be  shown,  if  the  action  proceeds  on 
the  eontractural  obligation  no  exemplary  damages 
are  recoverable.**  Tortious  conduct  committed  after 
the  breach  of  the  contract,  no  matter  how  malicious 
or  inexcusable,  will  not  form  the  basis  for  recovery 
of  punitive  damages  for  a  breach  of  contract.*" 

[$  273]  3.  Torts— a.  In  General  The  general 
rule,  in  those  jurisdictions  where  the  doctrine  of 
exemplary  damages  is  recognized,  is  that  they  are 
recoverable  where  malice,  fraud,  or  gross  negligence 
or  recklessness  enters  into  the  commission  of  a 
tort.*^    Other  terms  of  substantially  the  same  im- 


M>  AlaiL — Western  Union  Tel.  Co. 
V.  Benson,  159  Ala.  254,  48  S  712; 
Western  Union  Tel.  Co.  v.  Rowell,  16$ 
Ala.  295.  46  S  73;  St.  Louis,  etc.,  R. 
Co.  T.  Hunt,  6  Ala.  A.  434,  60  S 
630. 

Ark. — Southwestern  Tel.,  etc,  Co. 
V.    Memphis    Tel.    Co.,    Ill    Ark.    474, 

483,  163  SW  1153;  O'Connell  v.  Rosso, 
56  Ark.  603,  20  SW  531;  Snow  v. 
Grace,  26  Ark.  670. 

Ga_ — Hadden  v.  Southern  Messenger 
Service,  136  Oa.  372,  6$  SB  480; 
.  Ford  V.  Fargason,  120  Ga.  708,  48 
SE  180. 

111. — Cobb  V.  Peo.,  84  111.  611; 
Spatds  V.  Barrett,  67  111.  289,  11  AmR 
10;  Dalby  v.  Campbell;  26  111.  A. 
502. 

Ky. — Cumberland  Tel.,  etc,  Co.  v. 
Cartwrleht  Creek  Tel.  Co.,  128  Ky. 
396,  407.  108  SW  876,  32  Kyli  1357 
[quot  Cyc] ;  Lexington,  etc.,  R.  Co. 
V.  Lyons,  104  Ky.  23,  46  SW  209; 
Louisville,  etc,  R.  Co.  v.  Wllkerson, 
8  Ky.  Op.  671. 

La. — Ryder'  v.  Thayer,  3  La.  Ann. 
149.  Compare  Massle  v.  Bally,  33  La. 
Ann.  486  (where  the  court  observed 
that,  as  the  failure  to  comply  with 
the  contract  sued  on  was  not  caused 
by  fraud  or  bad  faith,  only  actual 
and  not .  exemplary  damages  were  re- 
coverable). 

Md. — Oursler  v.  Baltimore,  etc.,  R. 
Co..  60  Md.  358. 

Miss.— Hood  v.  Moffett.  109  Miss. 
757.  69  S  664,  LRA1916B  622,  AnnCas 
1917E  410. 

Mo. — Norris  v.  Letchworth,  167 
Mo.  A.  553,  162  SW  42i;  Trout  v. 
Watklns  Livery,  etc.,  Co.,  148  Mo. 
A.    621.  130  SW  136.  • 

N.  T.— Thorn  v.  Knapp,  42  N.  T. 
474,  1  AmR  661;  Duche  v.  Wilson,  37 
Hun  619;  Lane  v.  WUcoz,  66  Barb. 
615. 

Okl. — Western  Union  Tel.  Co.  v. 
Gates.  164  P  779;  Horton  v.  Sherwln, 
164  P  469;  Western  Union  Tel.  Co. 
V.  Reeves.  34  Okl.  468.  126  P  216. 

Pa. — Hoy  V.  Grenoble,  34  Pa,  9,  76 
Anrir)-628. 

S.  C. — Reaves  v.  Western  Union  Tel. 
Co.,  96  SE  296;  Donaldson  v.  Tem- 
ple. 96  S.  C.  240.  80  SB  437;  Givens 
V.  North  Augusta  Electric,  etc.,  Co., 
91  S.  C.  417,  74  SE  1067;  Prince  v. 
State  Mut.  L.  Ins.  Co.,  77  S.  C.  187, 
67  8E  766;  McClendon  v.  Wells,  20 
S.  C.  514. 

Tex. — Houston,  etc..  R.  Co.  v.  Shlr- 
lov.  64  Tex.  125:  Brooks  v.  Long, 
(Civ.  A.)  199  SW  610;  Schluter  v. 
McLeod,  (Civ.  A.)  199  SW  311;  Gib- 
son V.  St.  Anthony  Hotel,  (Civ.  A.) 
198  SW  412;  Oklahoma  F.  Ins.  Co. 
V.  Ross,  (Clv.  A.)  170  SW  1062; 
Southwestern  Tel.,  etc.,  Co.  v.  Luck- 
ett.  60  Tex.  Clv.  A.  117,  127  SW  866; 
Burnett  v.  Edltne.  19  Tex.  Clv.  A. 
711.  48  SW  775:  Thomas  v.  Peterson, 
(Clv.  A.)  24  SW  1125;  St.  Antonio, 
etc.,    Co.    V.    KnitTen,    4    Tex.    Clv.    A. 

484.  23  SW  467. 

Va. — Oump  V.  FIcklin,  1  Patt  & 
H.    201. 

Wis. — Gordon  v.  Brewster,  7  Wis. 
355. 

CJaiv. — Guildford  V.  Anglo-French 
SS.   Co..  9  Can.  S.  C.  303. 

S«e  Morrison  v.  Searlght,  4  Baxt. 
(Tenn.)   476. 

ra]  Avplloatloiic  oT  ml«i^— (1)  An 
Instruction  in  an  action  for  the 
breach  of  contract  that  punitive 
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damages  may  be  given  for  the  "vio- 
lation of  faith"  is  erroneous.  'Hoy 
V.  Gronoble,  34  Pa.  9,  75  AmD  628. 
(2)  In  an  action  ex  contractu,  by 
attachment,  for  goods  sold  and  de- 
livered, plaintiff  Is  not  entitled  to 
exemplary  damages.     Snow  v.  Grace, 

25  Ark.   570. 

[b]  Xa  OaDrgla  It  Is  provided  by 
statute  that  'exemplary  damages 
can  never  be  allowed  In  cases  aris- 
ing on  contracts."  See  Chattanooga, 
etc.,  R.  Co.  V.  McLendon,  86  Ga.  617, 
624,  12  SE  941;  Golns  v.  Alabama 
Western  R.  Co.,  68  Ga.  190. 

SB.  Duche  v.  Wilson,  87  Hun 
(N.  T.)  519;  Western  Union  Tel.  Co. 
V.  Gates,  (Okl.)  164  P  779;  Western 
Union  Tel.  Co.  v.  Reeves,  34  Okl. 
468,   126   P   216. 

36.  Ryder  v.  Thayer,  3  La.  Ann. 
149;   Thorn  v.   Knapp,   42  N.  T.   474, 

I  -AmR  561. 

37.  Ala. — Birmingham '  Transfer, 
etc.,  Ck>.  V.  Still,  7  Ala.  A.  666,  61  S 
611. 

Ga. — Head  v.  Georgia  Pac.  R.  Co., 
79  Ga.  368,  7  SB  217,  11  AmSR 
484. 

Miss. — Hood  V.  'Moffett,  109  Ulsa 
767.  69  S  664,  LRA1916B  622,  Ann 
Cbsl917B   410. 

Mo. — Trout  V.  Watklns  Livery, 
etc.,  Co.,  148  Mo.  A.  621,  130  SW 
136. 

S.  C. — ^Welborn  v.  Dixon,  70  S.  C. 
108,  49  SE  232,   3  AnnCits  407. 

Tex. — Shirley  v.  Waco  Tap  R.  Co., 

78  Tex.  131,  10  SW  643;  Hooks  v. 
Fltsenrieter,  76  Tex.  277,  13  SW 
230;  San  Antonio,  etc,  R.  Co.  v. 
Knlffen,  4  Tex.  Clv.  A.  484,  28  SW 
467. 

88.    Head  v.   Georgia   Pac.   R.   Ck>., 

79  Ga.  358,  7  8E  217.  11  AmSR  434; 
Forrester  v.  Southern  Pac.  Co.,  36 
Nev.  247.  1S4  P  753,  136  P  705,  48 
LRANS  1. 

Breach  of  oontraot  of  oaxriage  IS 
1210,    1281,    1396-1398. 

8».     Spalds  v.   Barrett,   57   III.   289, 

II  AmR  10;  North  v.  Johnson,  68 
Minn.  242.  69  NW  1012;  McClendon 
V.  Wells,  20  S.  C.   514. 

40^  Oklahoma  F.  Ins.  Co.  v.  Roas, 
(Tex.- Civ.   A.)    170    SW   1062. 

41.  U.  S. — Scott  V.  Ponald,  166 
U.  S.  58,  17  set  266,  41  L.  ed.  632; 
Lake  Shore,  etc.,  R.  Co.  v.  Prentice, 
147  U.  S.  101,  IS  set  261,  37  L.  ed. 
97;  Missouri  Pac.  R.  Co.  v.  Humes, 
115  U.  S.  512,  6  set  110.  29  L.  ed. 
463;  Milwaukee,  etc.,  R.  Co.  v.  Arms, 
91  U.  S.  489,  23  L.  ed.  374;  Philadel- 
phia, etc.,  R.  Co.  V.  Quigley,  21  How. 
202;  Tracy  v.  Swartwout,  10  Pet. 
80.  9  L.  ed.  354;  The  Amiable  Nancy, 
'3  Wheat.  546,  4  L.  ed.  456;  Downing 
V.  Outerbrldge,  79  Fed.  931,  25  CCA» 
244:  Press  Pub.  Co.  v.  Monroe,  73 
Fed.  196,  19  CCA  429.  61  LRA  353 
[app  dlsm  164  U.  S.  106.  17  SCt  40. 
41  L.  ed.  3671;  Press  Pub.  Co.  v. 
McDonald.   63   Fed.    238,   11   (XJA   155, 

26  LRA  53:  U.  S.  V.  Taylor,  35  Fed. 
484;  Chambers  v.  Upton,  34  Fed. 
473;  Brown  v.  Evans.  17  Fed.  912.  8 
Sawy.  488  [aff  109  U.  S.  180,  3  SCt 
83.  27  L.  ed.  8981;  Gallena  v.  Hot 
Springs  R.  Co.,  13  Fed.  116,  4  Mc- 
Crary  871. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Coleman,  181  Ala.  478,  61  S  890; 
Coleman  v.  Pepper,  159  Ala.  310,  49 
S    310;   Alabama   Great   Southern   R. 


Cte.  V.  Sellers,  98  Ala.  9,  9  S  876, 
30  AmSR  17;  Wilkinson  v.  Searcy, 
76  Ala.  176;  South,  etc.,  Alabama  R. 
Co.  V.  McLendon,  63  Ala.  266;  Bar- 
bour County  V.  Horn,  48  Ala.  666; 
Mobile,  etc.,  R.  (^.  v.  Ashcraft,  48 
Ala.  16;  Floyd  v.  Hamilton,  33  Ala. 
235;  McCulIough  v.  Walton,  11  Ala. 
492. 

Ark. — ^Texarkana  Gas,  etc.,  Co.  v. 
Orr,  69  Ark.  216.  27  SW  66,  43  AmSR 
30;  O'Connell  v.  Rosso,  66  Ark.  603, 
20  SW  631:  Barlow  v.  Lowder,  36 
Ark.  492;  Walker  v.  Fuller,  29  Ark. 
448;  Clark  v.  Bales,  16  Ark.  452. 

C3al. — Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112,  33  AmSR  167; 
Arsaga  v.  Vlllalba,  85  Cal.  191,  24 
P  656;  St.  Ores  v.  McGlashen,  74 
C^al.  148,  15  P  452:  Dorsey  v.  Man- 
love,  14  C&\.  653;  Wilson  v.  Middle- 
ton,  2  Cal.  64. 

Conn. — Mason  v.  Hawes,  52  Conn. 
12,  62  AmR  552;  Pratt  v.  Pond,  42 
Conn.  318;  Dalton  v.  Beers,  38  C!onn. 
629:  Welch  v.  Durand,  86  Conn.  182, 
4  AmR  66;  Huntley  v.  Bacon,  16 
Conn.  267;  Edwards  v.  Beach,  3  Day 
447. 

Dak. — Bates  v.  Callander,  3  Dak. 
256. 

Del. — Farrow  v.  Hoffecker,  23  Del. 
223,  79  A  920;  Watson  v.  Hastings, 
39  A  587;  Hysore  v.  Quigley,  14  Del. 
348,  37  A  960;  BonSall  v.  McKay,  6 
Del.  620;  Robinson  v.  Burton,  6  Del. 
336.  ' 

D.  C. — ^Woodward  v.  Ragland,  6 
App.   220. 

111. — ^Amann  v.  Chicago  Cons. 
Tract.  C!o.,  243  111.  268,  90  NB  673; 
West  Chicago  St.  R.  Co.  v.  Morrison, 
etc.,  Co.,  160  111.  288,  43  NE  893; 
Harrison  v.  Ely,  120  111.  83,  11  NE 
334;  Smalley  v.  Smalley,  81  111.  70; 
Drobn  v.  Brewer,  77  111.  280;  Becker 
V.  Dupree,  76  111.  167;  Soott  v.  Bry- 
son,  74  111.  420;  Miller  v.  Klrby,  74 
III.  242;  Jones  v.  Jones.  71  111.  662; 
Toledo,  etc.,  R.  Co.  v.  Roberts,  71  111. 
5*0;  Smith  v.  .  Wunderllch,  70  111. 
426;  Jasper  v.  Furnell,  67  111.  368; 
Peters  v.  Lake,  66  III.  206,  16  AmR 
598;  Holmes  v  Holmes,  64  111.  294; 
Toledo,  etc.,  R.  Co.  v.  Patterson,  63 
111.  804;  Tripp  v.  Grouner,  60  111.  474; 
Decatur  v.  Fisher,  53  Ul.  407;  Chi- 
cago V.  Langlass,  62  111.  256,  4  AmR 
603;  Farwell  v.  Warren,  51  111.  467; 
Johnson  v.  Camp,  51  111.  219;  Chi- 
cago V.  Martin,  49  111.  £41,  96  AmD 
690;  Reno  v.  Wilson,  49  III.  95;  Don- 
nelly V.  Harris.  41  111.  126;  Dickey 
V.  McDonnell,  41  111.  62;  Foote  v. 
-Nichols,  28  111.  486;  Ousley  v.  Har- 
din, 23  111.  403;  Peoria  Bridge  Assoc. 
V.  Loomis,  20  111.  235,  71  AmD  263; 
Williams  V.  Rell,  20  111.  147;  Bull  v. 
Grlswold,  19  Til.  631;  Dean  v.  Black- 
well,  18  111.  336;  MoNamara  v.  King, 
7   111.   432. 

Ind. — Citizens'  St.  R.  Co.  v.  Wll- 
loeby,  134  Ind.  663.  33  NB  627;  Bin- 
ford  V.  Young.  115  Ind.  174,  16  NE 
142;  Zlegler  v.  Powell,  54  Ind.  173: 
Moore  v.  Grose,  43  Ind.  30;  Wheat- 
craft  V.  Myers,  67  Ind.  A.  871,  107 
NE/  81,   83    [cit  CJyc]. 

Iowa. — Dunshee  v.  Standard  Oil 
Co.,  162  Iowa  618,  132  NW  371. 
26  LRANS  263:  Casey  v.  Bal- 
lon Banking  Co.,  98  Iowa  107, 
67  NW  98;  Byford  v.  Glrton,  90  Iowa 
661,  57  NW  538;  Wright  V.  Wad- 
dell,  89  Iowa  860,  66  NW  650;  Wal- 
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ler  V.  Waller,  7<  Iowa  SIS,  41  NT^ 
307;  Redfleld  v.  Redfleld,  75  Iowa 
435,  39  NW  688;  Root  v.  Sturdlvant, 
70  Iowa  56,  29  NW  802;  Inman  v. 
Ball,  66  Iowa  543,  22  NW  666;  Nord- 
haus  V.  Peterson,  64  Iowa  68,  6  NW 
77:  Brown  v.  Allen,  35  Iowa  306. 
But  see  Lucas  v.  FUnn,  36  Iowa  9 
(where.  In  an^  action  for  damages  for 
assault  and  battery.  It  was  held  that 
the  correct  rule  was  that  the  jury 
should  allow  no  damages  by  way  of 
punishment,  or  beyond  actual  com- 
pensation for  the  Injuries  sus- 
tained). 

Kan. — Cady  v.  Case,  45  Kan.  733, 
26  P  448;  Dow  v.  Julien,  32  Kan. 
576,  4  P  1000;  Morris  v.  Shew,  29 
Kan.  661;  Jockers  v.  Borgman,  29 
Kan.  109.  44  AmR  C25:  Titus  v.  Cor- 
kins,  21  Kan.  722;  Wiley  v.  Keokuk, 
6  Kan.  94. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Donaldson,  43  SW  439,  19  KyL  1384; 
Louisville,  etc.,  R.  Co.  v,  Ballard, 
85  Ky.  807,  3  SW  630,  9  KyL  7,  7 
AmSR  600;  Slater  v.  Sherman,  5 
Bush  206;  Bronson  v.  Qreen,  2  Duv. 
284;  Chiles  v.  Drake,  2  Mete.  146,  74 
AmD  406;  Fleet  v.  HoUenkemp,  13 
B.  Mon.  219,  56  AmD  563;  Jennings 
v,  Maddox,  8  B.  Mon.  430;  Tyson  v. 
Swing,  3  J.  J.  Marsh.  185. 

La. — Webb  v.  Rothschild.  49  La. 
Ann.  244,  21  S  258;  Graham  V.  St. 
Charles  Street  R.  Co..  47  La.  Ann. 
1666,  18  S  707,  49  AmSR  436;  Jack- 
son V.   Schmidt,   14  La.  Ann.   806. 

Me. — Ames  v.  Hilton,  70  Me.  36; 
Pike  V.   Dilling,  48   Me.   639. 

Md. — Sapp  V.  Northern  Cent.  R. 
Co.,  61  Md.  115;  Philadelphia,  etc.,  R. 
Co.  V.  Larkln,  47  Md.  155.  28  AmR 
442;  Baltimore,  etc,  Turnp.  Road  v. 
Boone,  46  Md.  344;  Wanamaker  v. 
Bowes,  36  Md.  42;  Baltimore,  etc,  R. 
.Co.  V.  Blocher,  27  Md.  277;  McTav- 
ish   V.  Carroll,  13  Md.  429. 

Minn. — Cronfeldt  v.  Arrol,  60 
Minn.  327,  62  NW  867,  36  AmSR 
648;  Gardner  v.  Mlnea,  47  Minn.  295, 
60  NW  199;  Kemmitt  v.  Adamson,  44 
Minn.  121,  46  NW  327;  Michaells  v. 
Michaelis,  43  Minn.  123,  44  NW  1149; 
Craig  V.  Cook,  28  Minn.  232,  9  NW 
712;  Boetcher  V.  Staples,  27  Minn. 
808,  38  AmR  296;  McCarthy  v.  Nla- 
kern,  22  Minn.  90;  Lynd  v.  Picket,  7 
Minn.  184,  82  AmD  79;  Seeman  v. 
Feeney,  19  Minn.  79;  Fox  v.  Stevens, 
13  Minn.  272. 

Miss. — Storm  v.  Green,  61  Miss. 
103;  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607.  97  AmD  478; 
Bell  v.  Morrison,  27  Miss.  68. 

Mo.— Beek  v.  Dowell,  111  Mo.  506, 
20  SW  209,  33  AmSR  547;  Joice  v. 
Branson,  73  Mo.  28;  Parker  v.  Shack- 
elford, 61  Mo.  68;  Buckley  v.  Knapp, 
48  Mo.  152;  Green  v.  Craig.  47  Mo. 
90;  Franx  v.  Hllterbrand,  46  Mo.  121; 
Callahan  v.  CafTarata,  39r  Mo.  136; 
Kennedy  v.  North  Missouri  R.  Co., 
36  Mo.  361;  Freldenheit  v.  Edmund- 
son,  36  Mo.  226,  88  AmD  141;  Walk- 
er v.  Borland,  21  Mo.  289;  Mooney 
V.  Kennett,  19  Mo.  561.  61  AmD  576; 
Corwln  V.  Walton,  18  Mo.  71,  59 
AmD  286;  Milburn  v.  Beach,  14  Mo. 
104,  6S  AmD  91;  Schumacher  v. 
Shawhan  Distilling  Co.,  178  Mo.  A. 
361,  165  SW  1142;  Scfaafer  v.  Ost- 
mann,  148  Mo.  A.  644,  129  SW  63; 
Baxter  v.  Maglll,  127  Mo.  A.  392. 
106  SW  679;  Berlin  v.  Thompson,  61 
Mo.  A.  234;  Canfleld  v.  Chicago,  etc., 
R.  Co.,  59  Mo.  A.  364;  Fry  v.  Kstes, 
62  Mo.  A.  1;  Hltchler  v.  Voelker,  8 
Mo.  A.  492;  Munter  v.  Bande,  1  Mo. 
A.    484. 

N.  J. — ^Hoboken  Printing,  etc.,  Co. 
V.  Kahn,  69  N.  J.  L.  218,  36  A  1053, 
69  AmSR  585;  Trainer  v.  Wolff,  68 
N.  J.  L.  381,  33  A  1051;  Magee  v. 
Holland.  27  N.  J.  L.  86.  72  AmD  341; 
Winter  v.  Peterson,  24  N.  J.  L. 
624,  61  AmD  678;  Den  v.  Sparks,  1 
N.  J.  L.  66,  1  AmD  188. 

N.  Y.— Smith  V.  Matthews,  162 
N.  Y.  152,  46  NH  164;  Mattlce  v. 
Wilcox,  147  N.  Y.  624,  42  NE  270; 
Voltl    v.    Blackmar,    64    N.    Y.     440; 


Tldd  V.  Skinner.  171  App.  Div.  -98, 
156   NY8    885;    Karwowskl   v.    Pitass, 

20  App.  Div.  118,  46  NYS  691;  Van 
Ingen  v.  Star  Co.,  1  App.  Div.  429, 
37  NYS  114  taff  157  N.  Y.  695  mem.  51 
NE    1094    mem];    Walker    v.    Wilson, 

21  N.  Y.  Super.  686;  Miller  v.  Dono- 
van, 16  Mlsc  453,  39  NYS  820; 
Prince  v.  Brooklyn  Dally  Eagle,  16 
Mlsc  186,  37  NYS  250;  Kolzem  T. 
Broadway,  etc.,  R.  Co.,  1  Misc.  148, 
20  NYS  700;  Schuler  v.  Roberts,  21 
NYS  27;  Alllger  v.  Mall  Printing 
Assoc,  20  NYS  763;  Buffalo  Lubri- 
cating on  Co.  V.  Everest,  3  HowPrNS 
179;  Tillotson  v.  Cheetham,  3  Johns. 
56.   3   AmD   469. 

N.  C. — Hayes  v.  Southern  R.  Co., 
141  N.  C.  195,-53  SE  847;  Knowles  V. 
Norfolk  Southern  R.  Co.,  102  N.  C. 
69,  9  SE  7;  Johnson  v.  Allen,  100 
N.  C.  181,  5  SE  666;  Holmes  v.  Caro- 
lina Cent.  R.  Co.,  94  N.  C.  318;  Hays 
v.  Askew,  62  N.  C.  272;  Louder  v. 
Hinson,  49  N.  C.  369. 

Oh.— Hayner  v.  Cowden,  27  Oh.  St. 
292.  22  AmR  303;  Roberts  v.  Mason, 
10  Oh.  St.  277. 

Okl.— Williams  v.  Baldrey,  52  Okl. 
126,    152    P   814. 

Or. — Bingham  v.  Llpman,  etc.  Ca, 
40  Or.  363.  67  F  98;  Day  v.  HolUnd, 
15  Or.  464,  16  P  855. 

Pa. — Rider  v.  York  Haven  Water, 
etc,  Co.,  251  Pa.  18,  96  A  803;  Oroh- 
mann  v.  Kirschman.  168  Pa.  189,  32 
A  189;  Matheis  v.  Maset,  164  Pa. 
580,  30  A  434;  Hullng  v.  Henderson, 
161  Fa.  653,  29  A  276;  Ellis  v.  Acad- 
emy of  Music,  120  Fa.  608,  15  A  494, 
6  AmSR  739;  Herdic  v.  Young.  56 
Pa.  176,  93  AmD  739;  Barnett  .v. 
Reed,  61  Pa.  190,  88  AmD  674;  Por- 
ter V.  Seller,  23  Fa.  424,  62  AmD 
341;  Hodgson  v.  Mill  ward,  3  Grant 
406;  Long  v.  Trexler,  5  Pa.  Cas.  456, 
8  A  620;  Spencer  v.  Carlisle,  63  Pa. 
Super.  613. 

R.  I. — Herreshoff  v.  Tripp,  16  R.  I. 
92,  23  A  104. 

S.  C. — ^Plero  v.  Southern  Express 
Co.,  103  S.  C  467.  88  SE  269;  Eberle 
V.  Southern  R.  Co.,  98  S.  C.  89,  79  SE 
793;  Bennett  v.  Charleston  Union 
Station  Co.,  90  S.  C.  308.  73  SB  340; 
Dobson  V.  Postal  Tel.-Cable  Co.,  79 
S.  C.  429,  60  SE  948;  Mack  V.  South 
Bound  R.  Co..  52  S.  C.  323,  29  SE 
905,  68  AmSR  913,  40  LRA  679; 
Samuels  v.  Richmond,  etc.,  R.  Co.,  86 
S.  C.  493.  14  SE  943,  28  AmSR  883; 
Greenville,  etc.,  R.  Co.  v.  Partlow,  48 
S.  C.  L.  237;  Jefcoat  v.  Knotts,  45 
S.  C.  L.  649;  Windham  v.  Rhame,  46 
S.  C.  L.  283,  73  AmD  116. 

Tenn. — Cumberland  Tel.,  etc.,  Co. 
V.  Foston,  94  Tenn.  696,  30  SW  1040; 
Springer  Tran«p.  Co.  v.  Smith,  16 
Lea  498.  1  SW  280;  Louisville,  etc, 
R.  Co.  V.  Gutnan,  11  Lea  98,  47  AmR 
279;  Cox  v.  Crumley,  5  Lea  529; 
Dougherty  v.  Shown,  1  Heisk.  302; 
Byram  v.  McGulre,  3  Head  530;  Folk 
V.  Fancher,  1  Head  336;  Smith  v. 
Eakln,  <2  Sneed  456;  Johnson  v. 
Ferry,  2  Humphr.  569;  Wllklns  v. 
Gllmore,  2  Humphr.  140. 

Tex. — Neese  v.  Radford.  83  Tex. 
685,  19  SW  141;  Clark  v.  Pearce,  80 
Tex.  146.  15  .SW  787:  Gross  v.  Hays, 
73  Tex.  616.  11  SW  623;  Craddock  v. 
Goodwin,  64  Tex.  678;  Bradshaw  v. 
Buchanan,  60  Tex.  492;  Weaver  v. 
Ashcroft,  60  Tex.  427;  Harris  v.  Fin- 
berg,  46  Tex.  79;  Rodgers  v.  Fergu- 
son, 36  Tex.  644;  Champion  v.  Vin- 
cent. 20  Tex.  811;  Hedgepeth  v.  Rob- 
ertson, 18  Tex.  868;  Kolb  v.  Bank- 
head,  18  Tex.  228;  Colo  v.  Tucker,  6 
Tex.  266;  Ellis  v.  Stine,  (Civ.  A.) 
55  SW  758;  Galveston,  etc.,  R.  Co.  v. 
Patterson.  (Civ.  A.)  46  SW  848; 
Gary  v.  Wells.  fClv.  A.)  40  SW  845; 
Stephens  v.  Taylor,  (Civ.  A.)  36  SW 
10S3;  Jackson  v.  Wells,  IS  Tex.  Civ. 
A.  275,  35  SW  628;  Long  Mfg.  Co.  v. 
Gray,  13  Tex.  Civ.  A.  172,  35  SW  32: 
Frank  v.  Tatum,  (Civ.  A.)  26  SW 
900;  San  Antonio,  etc.,  R.  Co.  v.  Knif- 
fen.  4  Tex.  Civ.  A.  484,  23  SW  467; 
Steel  V.  Metcalf,  4  Tex.  Civ.  A.  313, 
23  SW  474. 


Utah.— Murphy  ▼.  Booth,  36  Uteh 
286,  103  P  768. 

Vt.— Edwards  v.  Loavltt,  46  Vt. 
126;  Ellsworth  v.  Potter,  41  Vt.  685; 
Devine  v.  Rand,  38  Vt.  621;  Blodgett 
V.  Brattleboro,  SO  Vt  679. 
'  Va. — Franklin  Plant  Farm  ▼.  Nash, 
118  Va.  98,  86  SE  836;  Norfolk,  etc.. 
R.  C3o.  V.  Anderson,  90  Va.  1,  17  SE 
767,  44  AmSR  884;  Borland  V.  Bar- 
rett, 76  Va.  128.  44  AmR  162. 

Wis. — Gatzow  v.  Buening,  106  Wis. 
1,  81  NW  1003,  80  AmSR  1,  49  LRA 
475;  Lamb  v.  Stone,  95  Wis.  254,  70 
NW  64;  Lueck  v.  Heisler,  87  Wis. 
644,  58  NW  1101;  Sorenson  v.  Dun- 
das.  50  Wis.  335,  7  NW  259;  Pickett 
V.  Crook,  20  Wis.  368;  Barnes  v.  Mar- 
tin, 16  Wis.  240,  82  AmD  670;  Birch- 
ard  V.  Booth,  4  Wis.  67;  McWilliams 
V.  Bragg,  3  Wis.  424. 

Wyo. — Union  Pac.  R.  Co.  v.  Hause. 

1  Wyo.  27. 

Eng. — Dreyfus  v.  Peruvian  Guano 
Co.,  42  Ch.  D.  66,  IS  ERC  67;  Bell  v. 
Midland  R.  Co.,  10  C.  B.  N.  S.  287, 
100  ECL  287,  142  Reprint  462;  Doe 
V.  FilUter,  13  M.  &  W.  47,  153  Re- 
print   20;    Beardmore    v.    Carrington, 

2  Wils.  C.  P.  244,  95  Reprint   790. 

N.  B. — Derry  v.   Derry,  19  N.  B.  621. 

Ont.— Clissold  V.  Machell.  26  U.  C 
Q.   B.   422. 

Que. — Stephens  v.  ChauaaC.  3 
Montr.  Q.  B.  270;  BrouUlet  v.  Clarke. 
2  Montr.  Super.  417. 

[a]  In  Oolomdo  (1)  it  Is  provided 
by  statute  that  "in  all  civil  actions 
in  which  damages  shall  be  assessed 
by  a  Jury  for  a  wrong  done  to  the 
person,  or  to  personal  or  real  prop- 
erty, and  the  injury  complained  of 
shall  have  been  attended  by  circum- 
stances of  fraud,  malice  or  Insult,  or 
a  wanton  and  reckless  disregard  of 
the  injured  party's  rights  and  feel- 
ings, such  jury  may,  in  addition  to 
the  actual  damages  sustained  by 
such  party,  award  him  reasonable 
exemplary  damages."  Courvolsier 
V.  Raymond,  23  Colo.  113,  47  P  284; 
Hewlett  V.  Tuttle,  16  Colo.  454.  24  P 
921;  Eisenhart  v.  Ordean.  8  Colo.  A. 
162,  169.  32  P  495.  (2)  Before  the 
enactment  of  this  statute  exemplary 
damages  had  been  denied,  although 
there  seems  to  have  been  some  lit- 
tle conflict  between  the  cases  as  to 
whether  such  damages  were  wholly 
excluded  or  only  where  defendant's 
act  was  punishable  criminally.  Hew- 
lett I  V.  Tuttle,  supra;  Republican 
Pub.  Co.  V.  Mosman,  16  Colo.  S99. 
24  P  1051;  Republican  Puh.  Co.  v. 
Miner,  12  Colo.  77,  20  P  345-  Greeley, 
etc.,  R.  Co.  V.  Yeager,  11  Colo.  345, 
18  P  211;  Little  Pittsburg  Cons.  Mlu. 
Co.  V.  Little  Chief  Cons.  Mln.  Co.,  11 
Colo.  223.  17  P  760.  7  AmSR  226: 
Hoosac  Mln.,  etc.,  Co.  v.,  Donat.  10 
Colo.  527,  16  P  157;  Murphy  v.  Hobbs, 
7  Colo.  541,  5  P  119.  49  AmR  S66.  (S) 
For  an  even  earlier  recognition  of 
the  rule  of  exemplary  damages  in 
this  jurisdiction  see  McClelland  v. 
Burns,  6  Colo.  390;  Kansas  Pac  R. 
Co.  V.  Lundin,  3  Colo.  94. 

[b]  b  OsorffU  (1)  the  rule 
stated  in  the  text  is  recognised. 
Western,  etc.,  R.  Co.  v.  Ledbetter. 
99  Ga.  318,  25  SE  663;  Jones  v.  La- 
mon,  92  Ga.  529,  18  SB  423;  Georgia 
R..  etc.  Co.  V.  Dougherty,  86  Ga. 
744,  12  SE  747,  22  AmSR  499:  Parker 
V.  Lanier.  82  Oa.  216,  8  SE  57;  Cole- 
man V.  Ryan,  68  Oa.  132;  Savannah 
Electric  Co.  v.  Groover,  16  Ga.  A. 
635,  85  SE  932.  (2)  It  Is  provided 
by  statute  that,  where  In  the  com- 
mission of  a  tort  there  are  aggravat- 
ing circumstances  in  the  act  or  In- 
tention, the  Jury  may  give  "addi- 
tional damages,  either  to  deter  the 
wrong-doer  from  repeating  the  tres- 
pass, or  as  compensation  for  the 
wounded  feelings  of  the  plaintift." 
See  Ratteree  v.  Chapman,  79  Oa.  674. 
580.  4  SE  684.  (3)  Under  this  stat- 
ute It  was  held  erroneous  to  instruct 
the  jurors  that  they  "may  give  ex- 
emplary damages,  not  only  as  com- 
pensation  for  (the   wounded   feelings 
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port  have  also  been  employed  to  designate  the  ele- 
ment of  aggravation.** 

[i  274]  b.  Injnriea  to  Person.*'  There  may  be  a 
recovery  of  ezemj^aiy  damages  for  torts  to  the  per- 
son where  one  or  more  of  the  necessary  elements  are 


attendant  upon  the  eommission  of  the  wrong.** 

[i  275]  e.  Injury  to  Property— (1)  In  CteneraL 
The  question  whether  exemplary  damages  will  be  air 
lowed  in  actions  for  injuries  to  property  depends 
upon  the  nature  of  the  injury  complained  of.    They 


of  the  plaintiff,  but  to  punish  the 
defendant,  and  to  deter  others  from, 
the  commission  of  like  offences." 
Ratteree  v.  Chapman,  supra.  (4)  It 
has  also  been  held  error  to  charge 
that  such  damages  may  be  given  as 
a  punishment,  the  code  providing 
that  they  may  be  given  "to  deter 
the  wrong-doer  from  repeating  the 
trespass,"  on  the  ground  that  "it  Is 
best  that  the  law  of  the  case,  wheii 
expressed  Ih  the  code,  be  given  as 
expressed.  In  charge  to  the  Jury." 
Chattanooga,  etc.,  R.  Co.  v.  Lld- 
deU.  86  Oa.  482.  11  SE  863,  21  An)8R 
169;  Ratteree  v.  Chapman,  supra. 
[c]     m  irew  MMBpahlc*  (l)   dam- 


aces  as  a  punishment  are  not  recov-  !  464,    15    P    856. 


Jones  V.  Jones,  71  III.  5(2;  Reeder 
V.  Purdy,  48  111.  261;  Pike  v.  Dilllng, 
48  Me.  639:  Hlgglns  v.  Louisville, 
etc.,  R.  Co.,  64  Miss.  80,  8  8  176; 
VlclcBburg,  etc.,  R.  Co.  v.  Scanlan,  63 
Miss.  413;  Porter  v.  Seller,  23  Pa. 
424,  62  AmD  341. 

[d]  Wantoaaeas  asd  xoaUoe. — (1) 
Where  a  tort  is  committed  with  a 
bad  mptive,  or  so  recklessly  as  to 
imply  a  disregard  of  ordinary  obli- 
gations, or  whan  defendant  appears 
to  have  acted  wantonly,  maliciously, 
or  wickedly,  the  Jury  may  In  Its  dis- 
cretion give  exemplary  damages. 
Hamerlynck  v.  Banfleld,  36  Or.  436, 
59    P    712;    Day    v.    Holland,    16    Or. 


(2)  Where,  In  the 
erable.  Felch  v.  Concord  R.  Co.,  66  bommisslon  of  a  tort,  defendant 
N.     H.     318,    29    A    657 ;    Kimball    v.  |  acted    recklessly    or    criminally    and 

"  maliciously,    with    a    design    to    op' 


Holmes,  60  N.  H.  168;  6ixby  v.  Dun 
lap.  66  N.  H.  456,  22  AmR  475;  Fay 
V.  Parker,  63  N.  H.  842,  16  AmR  270 
[overr  earlier  cases].  (Z)  The  for- 
mer rule  was  in  accord  with  the 
text.  Evans  v.  Fosa,  49  N.  H.  490: 
Belknap  v.  Boston,  etc:,  R.  Co.,  49 
N.  H.  368;  Towle  v.  Blake.  48  N.  H. 
92:  Perkins  v.  Towle,  43  N.  H.  220, 
80  AmD  149;  Knight  v.  Foster,  39 
N.  H.  57C;  Hopkins  v.  Atlantic,  etc., 
R.  Co.,  36  N.  H.  9.  72  AmD  287: 
W^hltney  v.  Swett,  22  N.  H.  10,  63 
AmD    228. 

[d]  m  Waat  Tlzflala  (1)  the  rule 
of  the  text  is  now  adopted.  Mich- 
aelson  v.  Turk,  79  W.  Va.  31,  90  SB 
395;  Stevens  v.  Friedman,  68  W.  Va. 
78,     61    SE    132;    Claiborne    ▼.    Chesa- 

?eake,  etc.,  R.  Co.,  46  W.  Va.  363, 
3  SB  262;  Talbott  v.  West  Virginia, 
etc.,  R.  Co.,  42  W.  Va.  560,  26  SE 
311:Turner  v.  Norfolk,  etc.,  R.  Co., 
40.  W.  Va.  876,  22  SE  83;  Mayer  v. 
Probe,  40  W.  Va.  246,  22  SB  68; 
Rlcketts  V.  Chesapeake,  etc..  R.  Co., 
33  -W.  Va.  433.  10  SE  801,  26  AmSR 
901,  7  LRA  364.  And  see  Downey 
V.  Chesapeake,  etc,  R.  Co.,  28  W. 
Va.  738.  (2)  By  earlier  cases  the 
doctrine  of  exemplary  damages  was 
denied.  Beck  v,  Thompson,  31  W. 
Va.  459,  7  SE  447,  13  AmSR  870; 
Pegram  v.  Storts,  31  W.  Va.  220,  6 
SB  485;  Wilson  v.  Wheeling,  19 
"W.   Va.  823,  42  AmR  780. 

4a.  Hawaii. — ^Bright  v.  Quinn,  20 
Hawaii   604. 

N.  C. — May  v.  Western  Union  Tel. 
Co.,  157  N.  C.  416.  72  SE  1059,  37 
LRANS  912;  Arthur  v.  Henry,  156 
K.  C.  393,  73  SE  206.  See  Holmes 
V.  Carolina  Cent.  R.  Co.,  94  N.  C. 
318,  323  (where  the  court  said  that 
"punitive  damages  are  never 
awarded,  except  in  cases  'when  there 
Is  an  element  either  of  fraud,  malice, 
such  a  degree  of  negligence  as  in- 
dicates a  reckless  indifference  to 
consequences,  oppression,  insult, 
rudeness,  caprice,  wilfulness,  or 
other  causes  of  aggravation  In  the 
act  or  omission  causing  the  in> 
Jury* "). 

Or. — Klngrsley  v.  United  R.  Co.,  66 
Or.   60,  183  P  785. 

Pa. — Gedusky  v.  Rubinsky,  21  Pa. 
Co.    549. 

S.  C. — ^Harmon  v.  Western  Union 
Tel.   Co..  65  9.  C.  490.  43  SE  969. 

See  Chicago,  etc..  R.  Co.  v.  Scurr, 
59    Miss.   456,  42'  AmR  373. 

'.'The  Idea  Is  variously  expressed 
by  different  text  writers  and  Judges 
and  sometimes  with  a  multitude  of 
words."  Chicago,  etc.,  R.  Co.  v. 
Scurr,  59  Miss.  458,  461,  42  AmR  373. 

[a  I  'Vtagrasf  or  "anraTated" 
are  terms  not  Infrequently  used. 
See  Clark  v.  Bales,  IS  Ark.  452;  Rob- 
inson V.  Burton,  5  Pel.  335. 

[b]  "Anravstloii  or  onwltgr, 
wltb  Ttadiisttvenesa  or  malice."-- 
l,amb  v.  Stone,  95  Wis.  264,  70  NW  72. 

fc]  "Waatoii  and  wUHO."— Wat- 
son   V.    Hastings,    (Del.)    89    A    587; 


press  or  injure  plaintiff,  the  Jury,  in 
Oxhig  the  damages,  may  disregard 
the  rule  of  compensation,  and  be- 
yond that  may,  as  a  punishment  to 
defendant  and  as  a  protection  to  so- 
ciety against  a  violation  of  personal 
rights  and  social  order,  award  such 
additional  damages  as  in  its  dis- 
cretion It  may  deem  proper.  Volts 
V.  Blackmar,  64  N.  T.  440.  (3) 
Maliciously  and  wantonly.  Petit  v. 
Colmary,  20  Del.  266,  56  A  344. 

[e]  DeUberatloa  asd  foio«<— In 
some  cases  the  expression  "deliber- 
ately and  forcibly"  Is  used  in  de- 
scribing the  manner  of  commission 
of  a  tort  which  will  warrant  puni- 
tive damages.  Philadelphia,  etc,  R. 
Co.  V.  Larkin,  47  Md.  166,  28  AmR 
442;  Baltimore,  etc,  Turnp.  Road  v. 
Boone,  45  Md.  344. 
'  43,  aznoplazy  dainafM  In  aetton 
(or  dMrth  by  wroagfiil  act  see  Death 
i   189. 

44,  U.  8.— Milwaukee,  etc,  R.  Co. 
V.  Arms,  91  U.  8.  489,  23  L..  ed.  374; 
Press  Pub.  Co.  v.  McDonald,  63  Fed. 
'238,  11  CCA  166,  26  LRA  53;  Beale 
V,  Railway  Co..  2  P.  Cas.   No.   1,169, 

I  Dill.   668. 

Ala. — ^Alabama  Great  Southern  R. 
Co.  V.  Sellers,  93  Ala.  9,  9  S  876,  30 
AmSR  17;  Patterson  v.  South,  etc.,  R. 
Co.  89  Ala.  318,  7  S  437;  Donnell  v. 
Jones,  13  Ala.  490;  Rhodes  v.  Rob- 
erts, 1  Stew.  145. 

Ark. — Barlow  v.  Lowder,  36  Ala. 
492. 

Cal.— Gorman  v.  Southern  Pac  Co., 
97  Cal.  1,  31  P  1112,  33  AmSR  167; 
Bundy  v.  Maglness.  76  Cal.  632,  18 
P  668;  Wade  v.  Thayer.  40  Cal.  678. 

Conn. — Wynne  v.  Parsons,  57  Conn. 
73,  17  A  362;  Dalfon  v.  Beers,  38 
Conn.  629;  Welch  v.  Durand,  36  Conn. 
182.    4  AmR  55. 

Del. — ^Watson  v.  Hastings,  17  Del. 
47,   39  A   687. 

Fla. — Smith  v.  Bagwell,  19  Fla.  117, 
46  AmR  12. 

Ga. — Western,  etc.,  R.  Co.  v.  Led- 
better.  99  Ga.  318,  25  SE  663;  At- 
lanta Cons.  St.  R.  Co.  V.  Keeny,  99 
Qa.  266,  25  SE  629,  33  LRA  824; 
Chattanooga,  etc.,  R.  Co.  v.  Liddell, 
86  Ga.  482,  11  SE  853,  21  AmSR  169: 
Parker  v.  Lanier,  82  Oa.  216,  8  SE 
67;  Coleman  v.  Allen,  79  Ga.  637, 
6  SE  204,  11  AmSR  449:  Ratteree  v. 
Chapman,  79  Ga.  574.  4  SE  684;  Geor- 
gia R.  Co.  v.   Olds,   77  Ga.  673. 

III.— Harrison    v.    Ely,    120    111.    83, 

II  NE  334;  Drohn  v.  Brewer,  77  111. 
280;  Jones  v.  Jones.  71  111.  662:  Chi- 
cago, etc.,  R.  Co.  V.  Jackson,  56  111. 
492,  8  AmR  661;  Reeder  v.  Purdy,  48 
111.  261;  Pierce  v.  Millay,  44  111.  189; 
Poote  V.  Nichols,  28  III.  486;  Ousley 
v.  Hardin.  23  III.  403:  McNamara  v. 
King,  7  HI.  432:  Louisville,  etc.,  R. 
Co.  V.  Wurl,  62  111.  A.  381.  _ 

Ind.— Citizens'  St.  R.  Co.  v.  Wll- 
loeby.  134  Ind.  663.  33  NE  627;  Zleg- 
ler  V.  Powell,  54  Ixid.  173. 

Iowa. — Root  V.  Sturdivant,  70  Iowa 


65,  29  NW  802;  Mallett  v.  Beale,  66 
Iowa  70,  23  NW  269;  Parkhurst  v. 
Masteller,  57  Iowa  474,  10  NW  864. 

Kan. — Chicago,  etc.,  R.  Co.  v.  O'Con- 
nell,  46  Kan.  581,  26  P  947:  Kansas 
City,  etc.,  R.  Co.  v.  Kier,  41  Kan.  661, 
671,  21  P  770,  13  AmSR  311;  Titus  v. 
Corklns.  21  Kan.  722;  Kansas  Pac 
R.   Co,  V.   Kessler,  18  Kan.   623;   Ma- 


lone  V.  Murphy,  2  Kan.  260. 

Ky. — McHenry  Coal  Co.  v.  aneaaen. 
98  Ky.  684,  34  SW  228,  17  KyL  1261; 


Louisville,  etc..  R.  Co.  v.  Law,  21 
SW  648,  14  KyL  860;  Louisville,  etc., 
R.  Co.  V.  Roberts,  8  SW  459,  10  KyL 
528;  Maysville,  etc.,  R.  Co.  v.  Herrlck, 
13  Bush.  122;  Slater  v.  Sherman,  6 
Bush.  206;  Chiles  v.  Drake,  2  Mete. 
146,  74  AmD  406;  Fleet  v.  Hollenkemp, 
13  B.  Mon.  219,  56  AmD  563;  Louis- 
ville, etc.,  R.  Co.  V,  Constantlne,  14 
KyL    432. 

La.— Webb  v.  Rothschild.  49  La. 
Ann.  244.  218  S  268. 

Me.— Webb  v.  Oilman,  80  Me.  177, 
13  A  688;  Pike  v.  Dllling,  48  Me.  539. 

Md. — Philadelphia,  etc,  R.  Co.  v. 
Larkin,  47  Md.  165,  28  AmR  442; 
Baltimore,  etc,  Turnp.  Road  v.  Boone, 
46  Md.  844;  McWiUlams  v.  Hoban,  42 
Md.  66;  Baltimore,  etc.,  R.  Co.  v. 
Blocher,   27   Md.    277. 

Mich. — Batterson  v.  Chicago,  etc.,  R. 
Co.,   49  Mich,   184,   13   NW  508. 

Minn.— Peck  v.  Small,  36  Minn.  466, 
89  NW  69;  McCarthy  v.  Nlskern,  22 
Minn.   90. 

Miss. — New  Orleans,  etc.,  R.  Co,  v. 
Statham.  42  Miss.  607,  97  AmD 
478;  Bell  v.  Morrison,  27  Miss.  68.    • 

Mo. — Leahy  v.  Davis,  121  Mo.  227, 
26  SW  941;  Joice  v.  Branson,  73  Mo. 
28;  Morgan  v.  Du^ee,  69  Mo.  469, 
33  AmR  608;  Green  v.  Craig,  47  Mo. 
90;  Callahan  v.  Caffarata,  39  Mo.  136: 
Kennedy  v.  North  Missouri  R.  Co.,  36 
Mo.  361;  Hunden  v.  Harris,  163  Mo. 
A.  652,  134  SW  1076;  Clanfleld  v.  Chi- 
cago, etc,  R.  C^.,  69  Mo.  A.  364; 
ESdelmann  v.  St.  Louis  Transfer  Co., 
3  Mo.  A.  603;  Muster  v.  Bande,  1  Mo. 
A    484 

N.  J.'— Hoboken  Prlntlna,  etc,  Co.  v. 
Kahn,  69  N.  J.  L.  218,  SB  A  1068,  69 
AmSR  686;  Stout  v.  Prall,  1  N.  J.  L. 
93 

N.  Y. — Smith  v.  Matthews,  162  N.  T. 
162,  46  NE  164;  Mattlce  v.  Wilcox, 
147  N.  Y.'  624.  42  NE  270;  Volts  v. 
Blackmar,  64  N.  Y.  440;  Karwowskl 
v.  Pitass,  20  App.  Div.  -118,  46  NYS 
691;  Van  Ingen  v.  Star  Co.,  1  App. 
Dlv.  529,  37  NYS  114  [aff  167  N.  f . 
696  mem,  61  NE  1094  mem];  Miller 
V.  Donovan,  16  Mlsc  453,  39  NYS 
820-  Prince  v.  Brooklyn  Daily  Eagle, 
16  Misc.  186,  37  NYS  250:  Rosenkranz 
V.  Hass,  1  Misc.  220.  20  NYS  880; 
Koliem  V.  Broadway,  etc,  R.„Co., 
1  Mlsc  148.  20  NYS  700;  AUIger 
V.  Mall  printing  Assoc,  20  NYS  763: 
Cook  V.  Ellis,  6  Hill  466,  41  AmD 
757:  King  V.  Root.  4  Wend.  118,  21 
AmD  102;  TlUotson  v.  Cheetham,  8 
Johns.  56,   3  AmD  459.  ^    ,-.  „ 

N.  C. — Saunders  v.  Gilbert.  156  N. 
C.  463,  72  SE  610,  38  .LRANS  404; 
Hayes  v.  Southern  R.  Co.,  141  N.  C. 
196,  63  SE  847;  Knowles  v.  Norfolk 
Southern  R.  Co.',  102  N.  C.  59,  9  SB  7^ 
Bowden  v.  Bailes,  101  N.  C.  612.  8 
SE  342:  Sowers  v.  Sowers,  87  N.C. 
303-  Louder  v.  Hlnson,  49  N.  C.  369; 
Bradley   v.   Morris,    44   N.  C.   395. 

Oh. — Kuchenmeister  v.  O'Connor.  9 
Oh.  Dec  (Reprint)  169,  11  CincLBul 
120 

dr.— Heneky  v.  Smith,  10  Or.  349, 
46  AmR  143.  ,,,       .  ,.- 

Pa. — Qrohmann  v.  Klrschmaji.  1«K 
Pa.  189,  32  A  32:  Mathel"  .T'  Mazet. 
164  Pa.  680.  30  A  434;  Philadelphia 
Tract.  Co.  V.  Orbann,  119  Pa  37, 
12  A  816:  McCarthy  v.  De  A"""-.^? 
Pa.  63:  Porter  v.  Seller.  23  Pa.  424, 
62  AmD  341;  Lewis  v.  Fleer,  30  Pa. 
Super.   237. 
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will  be  allowed  only  where  sueh  injury  is  attended 
by  circumstances  of  willful  fraud,  malice,  or  gross 
negligence.*' 

[t  276]  (2)  Penonatty.  There  may  be  a  re- 
covery of  exemplary  damages  for  a  destruction  of, 
an  injury  to,  or  a  trespass  upon  personal  property 
under  any  of  the  circumstances  above  enumerated/* 
And  it  1^  not  material  to  the  application  of  the  rule 
whether  the  action  is  for  the  value  of  the  property 
or  for  the  recovery  of  the  property  itself.*'    Li  ac- 


tions for  the  recovery  of  personal  property  and  dam- 
ages for  the  tort  the  fact  that  plaintiff  has  obtained 
possession  of  the  property  pending  suit  does  not  af- 
fect the  question  of  exemplary  damages.*' 

[$  277]  (3)  Realty.  Vindictive  or  exemplary 
damages  will  not  usually  be  given  where  the  injury 
complained  of  i»  connected  with  real  property.** 
Where,  however,  the  wrongful  act  complained  of  is 
accompanied  by  the  essential  circumstances  of  ag- 


S.  C. — Mack  V.  South  Bound  R.  Co., 
52  S.  C.  323.  29  SE  905,  68  AmSR 
913,    40    LRA    679;    Rowe    v.    Moses, 

43  S.  C.  L.  423,   67  AmD  660. 

Tex. — Jackson  v.  Wells,  IS  Tex.  Civ. 
A.  275.  SB  SW  528. 

Vt — Newell  v.  Whitcher,  63  Vt, 
5S9,  38  AmR  703;  Boardman  v.  Gold- 
smith,' 48  Vt.  403;  EMwards  v.  Liea- 
vltt,  46  Vt.  126;  Bllsworth  v.  Potter, 
41   Vt.    686. 

Va. — Norfolk,  etc.,  R.  Co.  v.  An- 
derson, 90  Va.  1,  17  SE  767,  44  AmSR 
884;  Borland  v.   Barrett,  76  Va.  128, 

44  AlTJR  162.  .  „ 

Wis. — Lamb  V.  Stone,  96  Wis.  264, 
70  NW  72;  Lueck  v.  Helsler,  87  Wis. 
644,  68  NW  1101:  Spear  v.  Hiles,  67 
Wis.  350,  30  NW  606;  Draper  v. 
Baker,  61  Wis.  450,  21  NW  527,  50 
AmR  148;  Shay  v.  Thompson.  59  Wis. 
540.  18  NW  453,  48  AmR  538;  Soren- 
aon  V.  Dundas,  50  Wis.  336.  7  NW 
259;  Winn  v.  Peckham,  42  Wis.  493; 
Cramer  v.  Noonan,  4  Wis.  231;  Birch- 
ard  V.  Booth.  4  Wis.  ,67.        '   „..      „ 

Eng.— Huckle  v.  Money,  2  Wlls.  C. 
P.  205,  95  Reprint  768. 

N.  8. — McLeod  V.  Holland,  14  Dom 
LR  634. 

Ont.— CUssold  v.  Machell,  26  U.  C. 
O     B     422. 

Que. — Oerble  v.  Bessette,  7  Montr. 
Legr.  N.  156;  Leroux  v.  Victor  Hudson 
Cotton  Co.,   4  Motitr.  Leg.  N.   46. 

[a]  XIlnattKtloii — For  the  mall- 
clous  Invasion  of  one's  right  of  pri- 
vacy by  the  unauthorized  use  of  his 
picture,  exemplary  damages  are  re- 
coverable. Munden  v.  Harris,  153  Mo. 
A.  652.  134  SW  1078. 

45.  III. — ^West  Chicago,  etc..  R.  Co. 
V.  Morrison.   160  111.   288,   43  NB  893. 

Iowa. — Inman  v.  Ball,  66  Iowa  543, 
22   NW   666.  _ 

Ky. — Loeser  v.  Axtln,  12  KyL  636. 

Me. — Wellman  v.  Dickey,  78  Me. 
29,    2    A    133. 

N.  H.— Kimball  v.  Holmes,  60  N.  H. 
163. 

N.  T.— Volts  v.  Blackraar.  64  N.  T. 
440;  Woert  v.  Jenkins,  14  Johns.  362. 

N.  C. — Cobb  v.  Atlantic  Coast  Line 
R.  Co.,   95  SB  92. 

Pa.— Stioud  v.   Smith,  194  Pa.  602, 

45  A  329;  Walker  v.  Buts,   1   Yeates 
674. 

Tenn. — Cumberland  Tel.,  etc.,  Co.  v. 
Poston,  94  Tenn.  696,  SO  SW  1040. 

Que. — Bernard  v.  Bertonl,  16  Que. 
L.    73. 

46.  U.  S. — Scott  V.  Donald,  165 
V.  8.  58.  17  set  265,  41  L.  ed.  648; 
The  Amiable  Nancy,  3  Wheat.  646, 
4  L.  ed.  456:  Downing  v.  Outerbrldge, 
79  Fed.  931.  25  CCA  244;  Chambers 
V.   Upton.   84   Fed.    473. 

Ala. — Jefferson  County  Sav.  Bank 
V.  Bborn.  84  Ala.  529,  4  S  386;  Floyd 
V.  Hamilton,  33  Ala.  235:  Parker  v. 
Mlse,  27  Ala.  480,  62  AmD  776;  Dear- 
Ing  V.  Moore,  26  Ala.  586:  Marshall 
V.  Betner.  17  Ala.  832. 

Cal.— Arzaga  v.-  Vlllalba,  86  Cal. 
191.  24  P  656. 

Conn. — Dibble  v.  Morris.  26  Conn. 
416;  Huntley  v.  Bacon.  15  Conn. 
267;  Merrills  v.  Tariff  Mfg.  Co..  10 
Conn.  384.  27  AmD  682:  Churchill  v. 
Watson.  5  Day  140.  6  AmD  130; 
Edwards  v.  Beach,  3  Day  447. 

Dak.— Bates  v.  Callender,  3  Dak. 
256.   16   NW  506. 

Ga. — Jones  v.  Lamon,  92  Qa.  529,  18 
SK  423;  Coleman  v.  Ryan,  68  Oa. 
132. 

111. — Clevenger  v.  Dunaway,  84  III. 
367;    Johnson   v.    Camp.    61    111.    219; 


Bull  V.  Grlswold,  19  ni.  631;  Dean 
V.  Blackwell,  18  111.  336;  Sherman 
V.  Dutch.  16  111.  283;  O'Conner  v.  Par- 
rott,  22  111.  A.  429. 

Ind.— Anthony  v.  Gilbert,  4  Blackf. 
348. 

Iowa. — Casey  v.  Ballou  Banking  Co.; 
98  Iowa  107,  67  NW  98:  Byford  v. 
Olrton,  90  Iowa  661,  57  NW  688;  Saun- 
ders v.  Mullen,  66  Iowa  728,  24  NW 
629. 

Kan. — Western  News  Co.  v.  WU- 
marth,  33  Kan.  610,  6  P  786;  Mor- 
ris v.  Shew,  29  Kan.  661. 

Ky. — Kentucky  Trust,  etc.,  Co.  v. 
Ringo.  146  Ky.  190,  140  SW  164: 
Schulte^  V.  Louisville,  etc.,  R.  Co., 
128  Ky.  627,  108  SW  941,  33  KyL 
31'  Kountz  V.  Brown,  16  B.  Mon. 
577;  Loeser  v.  Axtin,  12  KyL  636. 

Me. — Lord  v.  Maine  Cent.  R.  Co., 
106  Me.  255.  74  A  117. 

Md. — Young  V.  Mertens,  27  Md.  114; 
Snively  v.  F^hnestock,  18  Md.  391; 
Schlndel   v.   Scblndel,   12    Md.    108. 

Mich. — Briggs  v.  MUburn,  40  Mich. 
512. 

Minn. — Cronfeldt  v.  Arrol,  60  Minn. 
327,  62  NW  867,  86  AmSR  648:  Gard- 
ner v.  Mlnea,  47  Minn.  265.  50  NW 
199:  Kemmitt  v.  Adamson,  44  Minn. 
121,  46  NW  327;  Lynd  v.  Picket.  7 
Minn.  184.  82  AmD  79. 

Miss.— Silver  v.  Kent.  60  Miss.  124; 
Storm  v.  Green,  61  Miss.  103;  Bris- 
coe V.  McElween.  43  Miss.  566;  Whit- 
field V.  Whltfleld,  40  Miss.  352. 

Mo. — Friedenheit  v.  Edmundson,  36 
Mo.    226,    88  AmD   141. 

Mont. — Bohm   v.   Dunphy,   1   Mont. 

N.  T. — Lewis  V.  Bulkley,  4  Daly, 
156;  Schnler  v.  Roberts,  21  NYS  27; 
Bump  v.  Betts,  23  Wend.  86:  Woert 
v.  Jenkins.  14  Johns.  352;  TiUotson 
v.  Cheetham,  3  Johns.  56,'  3  AmD 
459. 

N.  C. — Duncan  v.  Stalcup,  18  N.  C. 
440. 

Oh. — Peckham  Iron  Co.  v.  Harper, 
41  Oh.  St.  100. 

Pa. — Herdic  v.  Young,  66  Pa.  176, 
93  AmD  739;  Nagle  v.  Mullison,  84 
Pa.  48;  Taylor  v.  Morgan,  S  Watts 
333.  , 

Tenn. — Polk  v.  Fancher,  1  Head 
336;  Johnson  v.  Perry,  2  Humphr. 
669. 

Tex. — Clark  v.  Pearce,  80  Tex.  146, 
15  SW  787:  Parks  v.  Young.  75  Tex. 
278.  12  SW  986;  Conly  v.  Wood.  12 
SW  615;  White  v.  Strlbllng,  71  Tex. 
-108,  9  SW  81,  10  AmSR  732;  Blerlng 
v.  Galveston  First  Nat.  Bank,  69 
Tex.  599.  7  SW*90:  Craddock  v.  Good- 
win. 54  Tex.  578;  Harris  v.  Finberg, 
46  Tex.  79;  Rogers  v.  Ferguson,  86 
Tex.  544;  Champion  v.  Vincent.  20 
Tex.  811;  Hedgepeth  v.  Robertson, 
18  Tex.  868;  Cole  v.  Tucker,  6  Tex. 
266;  Walker  v.  Farmers',  etc.,  State 
Bank,  (Civ.  A.)  146  SW  312,  314  [clt 
Cyc],v  Gary  v.  Wells,  (Civ.  A.)  40 
SW  845;  Frank  v.  Tatum,  (Civ.  A.) 
26  SW  900;  Alderson  v.  Gulf,  .etc.,  R. 
Co.,  (Civ.  A.)  23  SW  617;  San  Anto- 
nio, etc.,  R.  Co.  V.  Knlffen,  4  Tex. 
Civ.  A.  484.  23  SW  467;  Steel  v. 
Metcalf,  4  Tex.  Civ.  A.  313,  23  SW 
474. 

Vt.— Wright  V.  Clark,  SO  Vt  130, 
28   AmR   496. 

Wis. — Johannesson  v.  Borschenius, 
36  Wis.  131;  Mowry  v.  Wood,  12  Wis. 
413. 

Eng. — ^Bell  v.  Midland  R.  Co.,  10 
C.  B.  N.  S.  287,  100  ECL  287,  142  Re- 
print 462;  Thomas  v.  Harris,  3  H.  & 


N.  961. 

Que. — ^Ravary  t.  Grand  Trunk  R. 
Co.,  6  LCJur  49:  Falardeau  v.  Cou- 
ture,  2  LCJur  96. 

[a]  ApoUestlow  of  rnl«^(l)  In 
an  action  for  conversion  in  order  that 
exemplary  damages  may  be  recovered, 
it  must  appear  from  the  evidence 
that  the  act  complained  of  was  a 
willful  and  malicious  wrong,  and  that 
there  was  an  intent  to  injure.  In- 
man V.  Ball,  66  Iowa  643,  22  NW  666. 
(2)  Where  an  act  of  trespass  is  a^- 
gravated  by  wanton  cruelty,  exem- 
plary damages  will  always  be  award- 
ed. Kimball  v.  JHolmes,  SO  N.  H.  16S: 
Woert  V.  Jenkins,  14  Johns.  (N.  Y.) 
352.  (3)  For  Interfering  with  a  busi- 
ness wantonly  or  maliciously,  or  with 
circumstances  of  aggravation,  exem- 
plary damages  may  be  awarded. 
Sparks  v.  McCreary,  156  Ala.  282, 
47    S    332.    22   LRANS    1224. 

[b]  X&tazmptioii  of  bMlw— ■  ^ 
Punitive  damages  may  be  awarded 
for  the  unlawful  selsure  and  deten- 
tion of  a  person's  property,  whereby 
he  Is  prevented  from  the  orderly  and 
usual  prosecution  of  his  business. 
Robinson  v.  Goings.  63  Miss.   500. 

47.  Arzaga  v.  Vlllalba.  85  Cal.  191, 
24  P  656;  Ray  v.  Navarre,  47  Okl. 
438,  147   P  1019. 

48.  Arzaga  v.  Vlllalba,  tS  CaL  191, 
24   P  666. 

49.  111.— Stillwell  v.  Barnett.  60 
111.  210;  White  v.  Naerup,  67  ni. 
A.  114;  Van  Tuyl  v.  Riner,  S  III.  A. 
656. 

Ind. — ^Moore  v.  Crose,   43  Ind.   30. 

Iowa. — Brown  v.  Allen,  86  Iowa 
306. 

"Md. — Baltimore,  etc,  R.  Co.  T. 
Boyd,  63  Md.  326. 

Minn. — Carll  v.  Union  Depot,  etc, 
Co..  32  Minn.   101,  20  NW  89. 

Mo. — Prueltt  v.  Cheltenham  Quarry 
Co..  33  Mo.  A.  8;  McMlenamy  v.  Co- 
hlch,  1  Mo.  A.  629. 

N.  C— Hays  v.  Askew,  62  N.  C. 
272. 

■  Or. — Williams  v.  Goose  Lake  Val- 
ley Irr.  Co..  83  Or.  802,  16S  P  81. 

Can. — Johnston  v,  St.  Andrew's 
Church,  1  Can.  S.  C.  235  (injury  to 
church  pew). 

[a]  ninstratioB.  — Where  a  de- 
fendant built  a  house  on  the  land  of 
another  under  the  bona  fide  belief 
that  it  was  his  own,  it  was  held 
that  exemplary  damages  were  not  re- 
coverable, although  the  building  so 
constructed  was  located  so  near  a 
house  of  plaintiff  as  to  darken  it  and 
otherwise  greatly  impair  Its  value. 
Hays  V.  Askew,  62  N.  C.  572  (where 
the  court  said  that  there  did  not 
appear  to  be  any  evidence  of  personal 
indignity,  offered  to  plaintiff,  or  of 
insult  and  oppression  other  than  such 
as  ordinarily  occurs  when  two  men 
differ  as  to  their  right  to  a  piece 
of  land,  and  one,  in  the  belief  that 
it  is  his  property,  takes  possession  in 
the  presence  of  the  other  and  con- 
trary to  his  remonstrance,  being  de- 
termined to  assert  his  right  of  prop- 
erty at  the  risk  of  the  con.sequences). 

[b]  Btatatory  proTl«loii«.  ■  'Where 
defendant  continued  persistently  to 
trespass  over  a  boundary  line  estab- 
lished in  a  processioning  proceeding, 
the  injury  was  to  property,  and  not 
a  personal  tort;  and  hence  plaintiff 
could  not  recover  punitive  damages 
under  Civ.  Code  (1910)  ]  4504,  as  for 
an  Injury  to  his  peace,  liapplness,  and 


For  later  cases,  dsrelopmMits  and  ohaayea  In  the  law  see 'cumulative  Annotations,  same  title,  page  and  note  number. 
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gravation,  exemplary  damages  may  be  recovere^-'^ 
The  question  in  this  class  of  eases  depends  entirely 
upon  the  maliciousness  of  the  trespass.'^  Especially 
are  exemplary  damages  awarded  in  cases  where  a 
private  home  or  residence  has  been  invaded,"  or 
where  a  grave  has  been  desecrated."^  And  there  may 
be  a  recovery  of  punitive  damages  for  the  wanton 
and  negligent  destruction  of  shade  or  ornamental 


trees  or  shrubbery." 

[}  278]  4.  -  Acts  PniiiBhable  as  Crime.  The  fact 
that  an  act  for  which  a  recovery  of  damages  is 
sought  is  punishable  criminally  will  not  alone  au- 
thorize a  recovery  of  exemplary  damages,'*  nor,  ac- 
cording 'to  the  more  generally  accepted  rule,  will 
such  fact  bar  a  recovery  of  such  damages."*  Thus 
there  may  be  a  recovery  in  exemplary  damages,  al- 


feellngs.  Stovall  v.  Caverly,  ISt  Oa. 
243.   77  8B  2». 

SO.  U.  S. — U.  S.  V.  Taylor,  35  Fed. 
4S4. 

Ala. — ^Western  Union  Tel.  Co."  v. 
Dlckenm  14S  Ala.  480,  41  S  469; 
Terry  v.  Wllliama,  148  Ala.  468,  41 
S  804;  Hughes  v.  Anderson,  68  Ala. 
280,  44  AmR  147;  Rosser  v.  Bunn,  66 
Ala.  89;  Devaughn  v..  Heath,  37  Ala. 
SSS;  Mitchell  v.  BllUnKsley,  17  Ala. 
391 

Cal. — Waters  v.  Dumas,  76  Cal.  563, 
17  P  686;  Dorsey  v.  Manlove,  14  Cal. 
558. 

Conn. — Curtlss  v.  Hoyt,  19  Conn. 
154.    48   AmD  149. 

Del. — ^Hysore  v.  QuWey.  14  Del. 
348,  32  A  960;  Bonsall  v.  McKay,  6 
Del.  520. 

Ga.— Shores  v.  Brooks,  81  Ga.  468, 
8  BE  429,  12  Am8R  332;  Charleston, 
etc.,  R.  Co.,  v.  McElmurray,  16  Ga.  A. 
504,  85  SE  804;  Daniel  v.  Perkins, 
LosKlnc  Co.,  9  Ga.  A.  842,  72  SE 
438. 

lil. — West  Chicago  St.  R.  Co.  v. 
Morrison,  etc.,  Co.,  160  111.  288,  43 
NB  393;  Smalley  v.  Smalley,  81  111. 
70;  Chicago,  etc.,  R.  Co.,  v.  Baker, 
73  111.  316:  Smith  v.  Wunderllch,  70 
111.  426;  Jasper  v.  Fumell,  67  111. 
358;  Bauer  v.  Gottmanhausen,  65  111. 
499;    Cutler   v.   Smith,    57   111.   262. 

Iowa. — Kelman  v.  Heaton,  69  Iowa 
136:  28  NW  478. 

Kan. — Hefley  v.   ISaker,   19  Kan.   9. 

Ky. — Bronson  v.  Green,  2  Duv.  234; 
Jennings  v.  Maddox,  8  B.  Mon.  430; 
Major  V.  Puiliam,  3  Dana  582;  Ken- 
tucky Midland  R.  Co.  v.  Stump.  12 
KyLi  316;  MaysTlUe,  etc,  R.  Co.  v. 
Wamock,  lOKyL  937. 

Me. — Wellman  v.  Dickey,  78  Me.  29, 
2  A  133;  Ames  v.  Hilton,   70  Me.  36. 

Md. — Groh  v.  South,  121  Md.  639, 
89  A  321;  Smith  v.  Thompson,  55  Md. 
5,  39  AmR  409;  Barton  Coal  Co.  v. 
Cox,  39  Md.  1,  17  AmR  526;  McTavlsh 
V.  Carroll,  13  Md.   429. 

Mich. — Brlggs  V.  Milburn,  40  Mich. 
512. 

Minn. — Michaells  v.  Mlchaells.  43 
Minn.  123.  44  NW  1149;  Craig  v. 
Cook.   28   Minn.   232,   9  NW  712. 

Miss. — Cumberland  Tel.,  etc.,  Co. 
V.  Cassedy,  78  Miss.   666,  29  S  762. 

Mo. — Parker  v.  Shackelford,  61  Mo. 
68;  Heber  v.  Bell  Tel.  Co.,  196  Ma 
A.  69,  190  SW  612;  Berlin  v.  Thomp- 
son, 61  Mo.  A.  234;  Newman  v.  St. 
Louis,  etc.,   R.   Co.,   2   Mo.   A.    402. 

N.  H. — Evans  v.  Foss,  49  N.  H.  490: 
Perkins  v.  Towle^  43  N.  H.  220.  80 
AmD  149;  Whitney  v.  Swett,  22  N. 
H.  10,  63  AmD  228.  But  see  supra 
note   41    [c]. 

N.  J.— Trainer  v.  Woltt,  58  N.  J.  L. 
381,  33  A  1061;  Winter  v.  Peterson, 
24  N.  J.  li.  624.  61  AmD  678. 

N.  T.— Allaback  v.  Utt,  51  N.  T. 
651, 

N.  C. — Mosseller  v.  Deaver,  106  N. 
C.  494,  11  SK  629,  19  AmSR  640,  8 
LRA  637;  Wylle  v.  Smltherman,  30 
N.   C.    236. 

Or. — Kingsley  v.  Vnited  R.  Co.,  66 
Or.  60,  183  P  785;  Day  v.  Holland, 
15  Or.  464,  15  P  856.  And  see  Wil- 
liams v.  Goose  liake  Valley  Irr.  Co., 
83  Or.  302,  163  P  81,  83  [elt  Cyc] 
(recognising  the  rule). 

Pa. — Sorg  V.  Frederick,  266  Pa. 
617.  100  A  481;  Kennedy  v.  Erdman, 
150  Pa.  427,  24  A  648;  Walker  v. 
Butz,  1  Teates  574;  Blair  Iron,  etc., 
Co.  V.  Lloyd,  1  Walk.  168;  Oreeney 
▼.  Pennsylvania  Water  Co.,  29  Pa. 
Super.  136. 

R.  I. — Herreshoff  v.  Tripp,  16  R.  I. 
92,  23  A  104. 


S.  C — Greenville,  etc.,  Co.  v.  Part- 
low,  48-S.  C.  L.  237;  Jefcoat  v.  Knotts, 
45  S.  C.  L.  649;  Windham  v.  Rbame, 
45   S.    C.    L.    283,    73   AmD   116. 

Tenn. — Cumberland  Tel.,  etc.,  Co. 
V.  Poston,  94  Tenn.  696,  30  SW  104O: 
Cox  V.  Crumley,  6   Lea  529. 

Tex. — Gross  v.  Hays,  73  Tex.  616, 
11  SW  623;  Loftus  v.  Maxey.  73  Tex. 
242,  11  SW  272;  Weyer  v.  Wegnpr, 
58  Tex.  639;  Champion  v.  Vincent, 
20  Tex.  811;  Hedgepeth  v.  Robertson, 
18  Tex.  858;  Kolb  v.  Bankhead,  18 
Tex.  228;  Cook  v.  De  la  Garza,  9  Tex. 
358;  Stephens  v.  Taylor,  (Civ.  A) 
36  SW  1083;  Long  Mfg.  Co.  v.  Gray, 
13  Tex.  Civ.  A.  172,  86  SW  32;  Simp- 
son v.  Lee,   (Civ.  A.)   34  SW  1058. 

Vt. — c:amp  v.  Camp,  69  Vt.  667,  10 
A  748;  Burnham  v.  Jenness,  54  Vt. 
272;  Weston  v.  Gravlln,  49  Vt.  607; 
Ellsworth  v.   Potter,   41   Vt.   685. 

Wis. — Koenigs  v.  Jung,  73  Wis. 
178,  40  NW  801. 

Eng.— Bell  V.  Midland  R.  Co.,  10 
C.  B.  N.  S.  287,  100  ECL  287,  142 
Reprint  462;  Brewer  v.  Dew,  11  M. 
&.  W.  625,  152  Reprint  956;  Sears  v. 
Lyons,  2  Stark.  317,  3  ECiL  426,  8 
ERC  363;  Merest  v.  Harvey,  6  Taunt. 
442,  1  ECL  230,  128  Reprint  761; 
Tullidge  V.  Wade,  3  Wlls.  C.  P.  18, 
95  Reprint  909. 

[a]  IIliiMr»tloiia,^<l)  One  who 
advised  and  incited  a  party  of  rebel 
soldiers  to  camp  on  the  farm  of  an- 
other, and  to  consunte  and  destroy 
his  provisions  and  carry  off  his  prop- 
erty, was  liable  for  the  value  of 
property  so  destroyed  an4  carried 
off,  and  also  for  smart  money  by  way 
of  damages.  Bronson  v.  Green,  2 
Duv.  (Ky.)  234.  (2)  Where  plaintiff 
and  defendants  were  adjoining  own- 
ers of  real  estate,  the  latter  conduct- 
ing a  stone  quarry  on  which  blasting 
waus  done  in  a  manner  which  showed 
a  malicious  Intent  to  Injure  plaintifC, 
it  was  held  that  exemplary  damages 
might  be  recovered.  Berlin  v. 
Thompson,  61  Mo.  A  234.  (3)  Where 
defendant  entered  plaintlll's  prem- 
ises and  placed  poison  thereupon  to 
destroy  the  latter'g  poultry,  punitive 
damages  were  held  recoverable. 
Sears  v.  Lyons,  2  Stark.  317,  3  ECL 
426,  8  ERC  363.  (4)  In  an  action  of 
trespass  for  cutting  and  carrying 
away  plaintiff's  .timber,  where  the 
evidence  showed  that  defendant  had 
wlMfully  or  through  gross  negligence 
cut  over  the  line,  it  was  held  tHkt 
It  was  the  right  of  the  jury  to  give 
such  damages  as  would  be  adequate, 
In  its  judgment,  not  only  for  com- 
pensation but  also  for  prevention. 
Kolb  V.  Bankhead,  18  Tex.  228.  (6) 
A  railroad  company  which  has  negli- 
gently set  out  a  large  number  of  tires 
on  different  occasions-  may  be  held 
liable  for  punitive  damages  in  an 
action  for  damages  from  one  of  the 
(Ires.  Charleston,  etc.,  R.  Co.  v. 
McElmurray,  16  Ga.  A.  504,  85  SE 
804.  (6)  Punitive  damages  should  be 
allowed  in  an  action  for  idamages  for 
•Injury  to  a  sprlng^pon  showing  will- 
fulness, etc.  Groh  v.  South,  121  Md. 
639     89  A  321 

51.  Smith  V.  Thompson,  56  Md.  6, 
39  AmR  409;  Barton  (3oal  Co.  v.  Cox, 
39  Md.  1,  17  AmR  526;  Bradshaw  v. 
Buchanan,  60  Tex.  492. 

[a1  XUnatratlon. — ^Where  orna- 
mental trees  were  destroyed  with  an 
intent  to  injure  the  landowner,  ex- 
emplary damages  were  awarded. 
Wellman  v.  Dicke5^  78  Me.  29,  2  A 
133;  Cumberland  Tel.,  etc.,  Co.  v. 
Poston,  94  Tenn.  696,  30  SW  1040. 

Sa.     Hysore  v.  Qulgley,  14  Del.  348, 


33  A  960;  Bonsall  v.  McKay,  6  Del. 
620;  West  Chicago  St  R.  Co.  v.  Mor- 
rison, etc.,  Co.,  160  111.  288,  43  NE 
393;  Singer  Mfg.  Co.  v.  Holdfodt, 
86  111.  466,  29  AmR  43;  Loftus  v. 
Maxey,  73  Tex.  242,  11  SW  272; 
Weyer  v.  Wegner,  58  Tex.   639. 

[a]  aiMtratlOM  ■  (1)  An  unau- 
thorised entry  into  a  dwelling  house 
and  the  wrongful  removal  of  per- 
sonal property  therefrom,  coupled 
with  grossly  offensive  conduof:,  will 
warrant  the  Imposition  of  exemplary 
damages.  Singer  Mfg.  Co.  v.  Hold- 
fodt, 86  111.  455,  29  AmR  43.  (2) 
Where  a  lessor  committed  a  willful 
trespass  upon  the  leased  premises  for 
the  purpose  of  rendering  the  same 
uninhabitable  and  causing  the  lessee 
to  surrender  possession,  exemplary 
damages  could  be  recovered.  West 
Chicago  St.  R.  Co.  v.  Morrison,  etc., 
Co.,    160    111.    288,    43   NE    393. 

08.  McDonald  v.  Butler.  10  Ga.  A 
845,    74   SE   573. 

64.  Huling  V.  H^derson,  181  Pa. 
653,  29  A  276;  Cumbterland  Tel.,  eta, 
Co.  V.  Poston,  94  Tenn.  696,  80  SW 
1040. 

ES.  Badostain  v.  Orazlde,  116  Cal. 
426,   47   P  118. 

56b  U.  S. — ^Brown  v.  Evans,  17 
Fed.  912.  8  Sawy,  '488  [aff  109  U.  8. 
180,  3  S<!;t  83,  27  L.  ed.  898]. 

Ala. — Phillips  V.  Kelly,  29  Ala.  628. 

Cal. — Bundy  v.  Maglness,  76  Cal. 
532,  18  P  668;  Wilson  v.  Middleton, 
2   Cal.   64. 

Colo.— Howlett  V.  Tuttle,  15  Colo. 
464,  24  P  921.  Contra  Murphy  v. 
Hobbs,  7  Colo.  541,  5  P  119,  49  AmR 
366    (prior    to   statutory    enactment). 

Del. — Jefferson  v.  Adams,  4  Del. 
321 

Fla.— Smith  v.  Bagwell,  19  Fla.  117, 
46  AmR  12. 

111. — Brannon  v.  Sllvernall,  81  111. 
434. 

Iowa. — Hauser  v.  Griffith,  102  Iowa 
215,  71  NW  223;  Root  v.  Sturdlvant, 
70  Iowa  56,  29  NW  802;  Reddin  v. 
Gates,  62  Iowa  210,  2  NW  1079; 
Ward  V.  Ward,  41   Iowa  686;   Guen- 

frerich  V.  Smith,  36  Iowa  587;  Gar- 
and  V.  Wholeham,  26  Iowa  185;  Hen- 
drlckson  v.   Kingsbury,   21   Iowa  379. 

Kan. — Jockers  v.  Borgman,  29  Kan. 
109,   44  AmR  625. 

Ky. — Doerhoefer  v.  Shewmaker,  123 
Ky.  646,  97  SW  7,  29  KyL  1193; 
Slater  v.  Sherman,  6  Bush  206;  Chiles 
v.    Drake.   2   Mete.    146,    74   AmD  406. 

Me. — Johnson  v.  Smith,  64  Me.  553. 

Minn. — Boetcher  v.  Staples,  27 
Mlmi.    308,    7   NW    263,    38    AmR    296. 

M}ss. — ^Wheatley  v.  Thorn,  23  Miss. 
62. 

Mo. — Corwin  v.  Walton,  18  Mo.  71, 
69  AmD  285;  Summers  v.  Keller,  152 
Mo.  A.  626,  133  SW  1180  [mod  on 
other  grounds  262  Mo.  324,  171  SW 
336];  Baldwin  v.  Fries,  46  Mo.  A. 
288. 

N.  M. — Colbert  v.  Journal  Pub.  Co., 
19  N.   M.   166,    142  P  146. 

N.  Y. — Fry  v.  Bennett,  11  N.  T. 
Super.  247,  1  AbbPr  ii9;  Cook  v. 
Ellis.  6  Hill   466,  41  AmD  757. 

N.  C. — Saunders  v.  Gilbert,  156  N. 
C.  463,  72  SE  610,  38  LRANS  404; 
Sowers  v.   Sowers,   87  N.  C.   303. 

Oh. — Rot>erts  v.  Mason,  10  Oh.  St. 
277. 

Pa. — Barr  v.  Moore,  87  Pa.  886,  30 
AmR   367. 

S.  C— Wolff  V.  Cohen,  42  S.  C.  L. 
144. 

Tex. — Cole  v.  Tucker,  6  Tex.  266.      - 

Vt. — Roach  V.  C^ldbeck,  64  Vt.  693, 
24  A  989;  Edwards  v.  Lea'Vitt,  46  Vt. 
126;  Hoadley  v.  Watson,  45  Vt.  289, 
12   AmR    197. 
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though  defendant  has  been  convicted  and  fined  in  a 
criminal  prosecution  for  the  same  offense."  Nor  is 
the  fact  that,  in  a  civil  action  founded  on  a  crim- 
inal act,  the  gpiilty  party  has  been  compelled  to  pay 
exemplary  damages  to  the  party  injured  on  account 
of  the  act  a  bar  to  the  prosecution  in  a  criminal 
proceeding  for  the  same  act.'^  And  although  the 
criminal  action  and  the  civil  suit  are  pending  at  the 
same  time,  in  which  the  same  party  is  prosecutor 
and  plaintiff  respectively,  the  law  will  not  compiel 
an  election  between  the  two  proceedings."*  Nor  will 
the  court  stay  proceedings  in  the  civil  action  to  gov- 
ern itself  by  the  event  of  a  pending  criminal  prose- 
cution.** In  these  jurisdictions  the  liability  to  a 
fine  or  the  infliction  of  a  fine  or  other  punishment 
is  not  admissible,  even  in  mitigation  of  damages.*^ 
In  some  jurisdictions,  however,  the  fact  that  defend- 
tat  has  been  punished  criminally  for  his  act  is  held 
to  go  in  mitigation  of  damages,  although  not  neces- 
sarily in  bar,"*  and  in  other  jurisdictions  punitive 
damages  are  denied  absolutely  where  the  act  com- 
plained of  is  punishable  as  a  crime.°^ 

Double  piudshment.  In  some  cases  the  question 
has  arisen,  where  exemplary  damages  were  allowed 
and  the  act  complained  of  was  a  criminal  offense, 
whether  such  recovery  was  constitutional,  as  sub- 
jecting defendant  to  a  double  punishment.    In  most 


eases  it  has  been  supported  on  the  ground  that  dam- 
ages recovered  in  a  pi:ivate  suit  are  wholly  uninflu- 
enced by  anything  that  may  have  transpired  in  the- 
proceeding  carried  on  by  the  state.**  The  liability 
both  to  criminal  punishment  and  to  such  damages 
as  the  jury  may  iinpose  in  a  civil  suit  is  merely  the 
preordained  consequence  of  any  act  that  is  criminal 
and  also  creates  a  civil  liability.**  As  the  role  has^ 
been  well  stated,  the  ju<^ment  for  the  criminal  of- 
fense is  for  the  wrong  done  to  the  public ;  the  jndg- 
menf  for  the  tort,  including  the  punitive  -  damages, 
is  for  the  offense  against  the  private  sufferer.** 

Foimer  Jeopardy.  The  rule  awarding  exemplary 
damages  as  a  punishment,  although  defendant's  aci> 
may  be  punishable  as  a  crime  is  not  in  conflict  with 
the  "twice  in  jeopardy"  inhibitions  contained  in 
the  federal  constitution  and  in  the  constitutions  of 
most  of  the  states.*'  The  term  "  jeopardy  f  as  used 
in  such  constitutional  provisions  applies  strictly  to 
criminal  prosecutions.** 

Eqaal  protection  of  the  laws.  A  statute  provid- 
ing for  punitive  damages  in  actions  against  railroad 
companies  under  prescribed  conditions  does  not  de- 
prive them  of  their  property  without  due  process  of 
law  or  deny  the  equal  protection  of  the  laws."" 

[i  279]  E.  GroTuids  for  Award— 1.  In  QeaeraL 
As  is  evident  from  the  characterization  of  the  acts 


wis.— Luther  v.  Shaw,  157  Wis. 
2S4,  1<7  NVP  18,  62  LRANS  85;  Cor- 
coran V.  Harran.  65  Wis.  120.  12  NW 
468;  Brown  v.  Swlneford,  44  Wis. 
282,  28  AmR  582;  Klopfer  v.  Bromme, 
26  Wis.  372;  McWllliams  V.  Brags. 
3   Wis.    424. 

Eng.— Jones  v.  Clay,  1  B.  &  P.  191, 
126   Reprint   853. 

See  CVKelly  v.  Urgal,  6  Porto  Rico 
Fed.    290,   293    [clt  Cyc]. 

57.  Cal. — Bundy  v.  Maglneas,  76 
Cal.  632,  18  P  668;  Wilson  v.  Middle- 
ton,  2  Cal.  54. 

Del. — Jefferson  v.  Adams,  4  Del. 
321. 

Iowa. — Hauser  v.  Grifllth,  102  Iowa 
216,  71  NW  223;  Root  v.  Sturdlvant, 
70  Iowa  55,  29  NW  802. 

Ky. — Doerhoefer  v.  Shewmaker,  123 
Ky.    646,    97   SW   7,    29   KyLi   1193. 

Minn. — Boetcher  v.  Staples,  27 
Minn.  308,  7  NW  263,  38  AmR  295. 

Mo. — Corwln  v.  Walton,  18  Mo.  71, 
59  AmD  285. 

N.  T.— Cook  V.  Enils,  6  Bill,  466, 
41  AmD  757. 

Oh. — Roberts  v.  Mason,  10  Oh.  St. 
277. 

Vt.— Bdwards  v.  Leavltt,  46  Vt.  126; 
Hoadley  v.  Watson,  45  Vt.  289,  12 
AmR   197. 

Wis. — ^McWllliams  v.  Bragg,  3  Wis. 
424. 

Bng. — Jones  v.  Clay,  1  B.  &  P.  191, 
126  Reprint  853.  Compare  Jacks  v. 
Bell,  3  C.  &  P.  316.  14  ECL  686  (hold- 
ing, where  plaintiff  had  procured  an 
Indictment  against  defendant  for  an 
assault,  upon  the  trial  of  which  he 
had  been  fined,  and  plaintiff  had  re- 
ceived out  of  the  treasury  the  sum 
of  £100,  part  of  the  fine  imposed, 
that  as  no  actual  damages  were 
shown  plaintiff  could  recover  only 
nominal  damages). 

68.  Poster  v.  Com.,  8  Watts  &  S. 
(Pa.)  77;  Hoadley  v.  WaUon,  45  Vt. 
239.  12  AmR  197. 

89.  Cook  V.  Ellis,  6  Hill  (N.  T.) 
466,  41  AmD  757;  Jones  v.  Clay,  1  B. 
&  P.    191,   126   Reprint   853. 

00.  Cook  v.  Ellis,  6  Hill  (N.  T.) 
466.    41   AmD   757. 

61.  Reddln  v.  Oates,  62  Iowa  210, 
2  NW  1079;  Cook  v.  Ellis,  6  Hill 
(N.  T.)  466,  41  AmD  767;  Roach  v. 
Caldbeck,  64  Vt.  593,  24  A  989;  Ed- 
vwards  v.  Leavltt,  46  Vt.  126;  Hoad- 
ley V.  Watson,  46  Vt.  289,  12  AmR 
197;  Klopfer  v.  Bromme,  26  Wis.  372. 

69.  Saunders  v.  Gilbert.  156  N.  C. 


463,  72  SB  610,  38  LRANS  404:  Wlr- 
slng  V.  Smith,  222  Pa.  8,  70  A  906; 
Rhodes  v.  Rodgers,  151  Pa.  634,  24  A 
1044;  Porter  v.  Seller,  23  Pa.  424, 
62  AmD  341;  Flanagan  v.  Womack, 
54  Tex.  45;  Jackson  v.  Wells,  13  Tex. 
Civ.  A.  275,  36  SW  628.  Contra 
Hoadley  v.  Watson,  46  Vt.  289,  12 
AmR    197. 

63.  D.  C. — Huber  v.  Teuber,  10 
D.  C.  484,  36  AmR  110. 

Ind. — ^Wabash  Printing,  etc.,  Co.  v. 
Crumrlne,  123  Ind.  89,  21  NB  904; 
Wolf  v.  Trinkle,  103  Ind.  365,  3  NE 
110;  State  v.  Stevens,  103  Ind.  55, 
2  NB  214,  53  AmR  482;  Farman  v. 
Lauman,  73  Ind.  568;  Stewart  T. 
Maddox,  63  Ind.  51;  Koerner  v. 
Oberly,  56  Ind.  284,  26  AmR  34; 
Humphries  v.  Johnson,  20  Ind.  190; 
Nossaman  v.  Rickert,  18  Ind.  850; 
Butler  v.  Mercer,  14  Ind.  479;  Stru- 
ble  v.  Nodwlft,  11  Ind.  64;  Taber  v. 
Hutson,  6  Ind.  322,  61  AmD  96;  In- 
dianapolis Bleaching  Co.  v.  McMillan, 
(A.)  113  NB  1019;  Anderson  v. 
Evansvllle  Brewing  Assoc,  49  Ind. 
A.  403.  97  NE  446;  Tracy  v.  Hacket, 
19  Ind.  A.  133,  49  NB  185,  65  AmSR 
398.  And  see  Ziegler  v.  Powell,  64 
Ind.  173;  Meyer  v.  Bohlflng,  44  Ind. 
238   (both  recognizing  the  rule). 

Mass. — ^Austin  v.  Wilson,  4  Cush. 
273,  50  AmD  766.  "      " 

Nehr.— Boyer  v.  Barr,  8  Nebr.  68, 
30  AmR  814. 

N.  H.— Fay  v.  Parker,  63  N.  H. 
342.  16  AmR  270. 

See  Ouest  v.  Macpherson,  3  Montr. 
Leg.  N.  84  (holding  that,  where  a 
person  who  had  been  tried  and  con- 
victed for  a  criminal  offense  was  sued 
civilly  for  the  same  act,  only  nom- 
inal damages  would  be  awarded). 

[a]  Xniver  to  sooIaI  position. — In 
an  action  for  false  imprisonment  and 
compelling  plaintiff  by  assault  and 
menaces  to  execute  anS,  deliver  a 
promissory  note,  compensatory  dam- 
ages may  Include  delay  in  business, 
permanent  disability  and  disfigure- 
ment, bodily  pain,  mental  anguish 
from  a  sense  of  humiliation,  and  any 
Injury  to  plaintifTs  business,  profes- 
sion, reputation,  or  social  jpositlon. 
Stewart  v.  Maddoz,  63  Ind.  61. 

64.  Wilson  V.  Middleton,  2  Cal.  64; 
Chiles  V.  Drake,  2  Mete.  (Ky.)  146, 
74  AmD  406;  Baldwin  v.  Fries,  46  Mo. 
A.  288;  Cole  V.  Tucker,  6  Tex.  266. 
Contra  Koerner  v.  Oberly,  66  Ind.  284, 
26    AmR    34. 


es.  Hoadley  v.  Watson,  46  Vt,  289. 
12  AmR   197. 

66.  Hoadley  v.  Watson,  45  Vt.  289, 
292,  12  AmR  197;  Browb  V.  Swine- 
ford,  44  Wis.  282.  28  AmR  682.  See 
Doerhoefer  v.  Shewmaker,  123  Ky. 
646,  97  SW  7,  29  KyL  1193  (holding 
that  such  damages  are  allowable  by 
way  of  remuneration  for  the  wrong 
sullered  and  not  primarily  to  punish 
defendant). 

"Exemplary  damages  are  not  given 
in  lieu  of  punishment."  Hoadley  v. 
Watson,  supra. 

67.  U.  S. — Brown  v.  Evans,  17  Fed. 
912,  8  Sawy.  488  [aff  109  U.  S.  180, 
3  set  83,  27  L.  ed.  898]. 

Pla. — Smith  V.  Bagwell,  19  Fla. 
117,    45   AmR   12. 

Iowa. — Hendrickson  v.  Kingsbury. 
21   Iowa   379,   391. 

Ky. — Chiles  v.  Drake,  i  Mete.  146, 
74  AmD  406. 

Mich.— Elliott  v.  Van  Buren,  33- 
Mlch.  49,  67,  20  AmR  668. 

Minn. — State  v.  Bhevlin-Carpenter 
Co.,  99  Minn.  158,  108  NW  936,  9 
AnnCas    634. 

W.  Va. — Mayer  v.  Frobo,  40  W.  Va. 
246,   22  SB  58. 

Wis. — Brown  v.  Swlneford,  44  Wis. 
282.   28  AmR  682. 

"The  damages  allowed  in  a  civil 
case  by  way  of  punishment,  have  no 
necessary  relation  to  the  penalty  in- 
curred for  the  wrong  done  to  the 
public:  but  are  called  punitive  dam- 
ages by  way  of  distinction  from, 
pecuniary  damages,  and  to  charac- 
terize them  as  a  punishment  for  the 
wrong  done  to  the  individual.  In 
this  view,  the-  awarding  of  punitive 
damages  can  in  no  Just  sense  be  said 
to  be  in  conflict  with  the  constitu- 
tional or  common  law  Inhibition 
against  inflicting  two  punishnnerits 
for  the  same  offense."  Hendrickson 
V.  Kingsbury,  supra. 

"It  is  a  matter  of  arbitrary  regu- 
lation, and  not  of  principle,  whether 
a  given  violation  of  law  shall  be  re- 
dressed by  a  civil  or  criminal  prose- 
cution, or  by  "both."  "•  Elliott  v.  Van 
Buren,   supra. 

68.  Brown  v.  Evans,  17  Fed.  912, 
8  .Sawy.  488  [aff  109  U.  8.  180.  3  SCt 
83.  27  U  ed.  898];  Brown  v. 
Swlneford,  44  Wis.  287,  28  AmR. 
682. 

68.  Missouri  Pac.  R.  Co.  v.  Humes. 
116  U.  8.  612,  6  SCt  110,  29  I>.  ed. 
463. 


VOT  latw  MM**,  OaTslopaMBts  and  ohaafss  in  the  law  see  cumulative  Annotntlnns.  same  title,  page  and  note  number. 
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for  which  exemplary  damages  may  be  allowed,"*  in 
order  that  such  damages  may  be  recovered,  there 
most  be  either  malice,  wantonness,  or  oppression,'^ 
fraud,'''  or  gross  negligence  or  recklessness."  Any 
one  of  the  proper  elements  will  warrant  the  giving 
of  punitive  damages.  There  need  not  be  a  ooncor- 
renee  of  several.'^  And  where  one  or  more  of  the 
requisite  elements  exist,  the  rule  of  exemplary  dam-, 
ages  is  the  same  in  trespass  and  in  case."'  A  gjiilty 
intent   on   the   part   of  defendant   is   essential   to 


charge  him  with  exemplary  or  punitive  damages.'* 

[f  280]  2.  .Malice,  WantonneBS,'  or  Oppresaioa 
— a.  In  ChBneraL  Maliee  or  a  wroi^  motive  actuating 
defendant  in  the  injury  complained  of  is  a  ground 
for  an  award  of  exemplary  damages,"  and  it  is  held 
by  some  authorities  that  in  all  cases,  to  justifji'  an 
award  of  such  damages,  there  should  be  either  malice 
or  such  gross  negligence,  wantonness,  oppression, 
or  fraud  as  is  equivalent  to  malice.'^  Other  au- 
thorities declare  in  terms  that  thera  need  not  be 


70.  See  supra  {(  271-278. 

71.  Oonzalea  v.  San  Juan  Uglit, 
«tc.,  Co.,  5  Porto  Rico  Fed.  602.  See 
Infra    {    280. 

72.  See  infra  {  28S. 

73.  See  Infra  i  284. 

7^  Devaugbn  v.  Heath,  37  Ala. 
595;  St.  Ores  v.  McQlashen,  74  Cal. 
148,  16  P  452;  Drohn  v.  Brewer,  77 
Ul.  280;  Little  v.  Henry,  (S.  C.)  93 
BE  1008;  Samuels  v.  Richmond,  etc., 
R.  Co.,  85  S.  C.  493,  14  SK  943,  28 
AmSR  88S.  But  see  Tucker  v.  South- 
em  R.  Co.,  76  S.  C.  86,  55  SE  154 
iboldlng  that  each  of  the  elements  of 
willfulness,  wantonness,  recklesaness, 
and  utter  disregard  of  the  rights  of 
the  other  person  creates  the  same  lia- 
bility, and  that  an  Instruction  re- 
quiring the  concurrence  of  these  ele- 
ments in  order  to  authorise  punitive 
damages  la  not  open  to  the  objection 
that  the  existence  of  any  one  of  the 
elements  is  sufficient). 

[a]  UBAsr  »  statttte  providing  that 
"in  any  action  for  the  breach  of  an 
obligation  not  arising  from  contract, 
where  the  defendant  has  been  guilty 
of  oppression,  fraud, .  or  malice,  ac- 
tual or  presumed,  the  Jury,  In  addi- 
tion to  the  actual  damages,  may  give 
damages  for  the  sake  of  example  and 
by  way  of  punishing  the  defendant," 
malice  Is  not  essential  to  the  assess'' 
ment  of  punitive  damages.  Under 
such  a  statute,  <the  presence  of  any 
one  of  the  elements  stated  will  war- 
rant the  application  of  the  rule,  the 
concurrence  of  several  or  all  not  be- 
Ine  necessary.  St.  Ores  v.  McGlash- 
en.   74  Cal.  148,  16  P  452. 

TS.  Iiinsley  ▼.  Bushnell,  16  Conn. 
226,  38  AmD  79;  Merrills  v.  TarltC 
MfK.  Co.,  10  Conn.  384,  27  AmD  682; 
Fleet  V.  Hollenkemp,  13  B.  Hon. 
<Ky.)    219,  66  AmD  fi63. 

T9.  V.  a. — Lake  Shore,  etc.,  R.  Co. 
V.  Prentice.  147  U.  S.  101,  13  SCt 
4«1,  37  U  ed.  97;  Whltmer  v.  El  Paso, 
etc..  Co..  201  Fed.  193,  200,  119 
CCA  637;  Norfolk,  etc..  Tract.  Co. 
-V.  Miller,  174  Fed.  607,  98  CCA 
463. 

Md. — Philadelphia,  etc.,  R.  Co.,  v. 
Green,  110  Md.  32,  71  A  986. 

Mo. — Ferguson  v.  Missouri  Pao.  R. 
•Co.,  177  SW  616;  Dlckensheet  v. 
Cbonteau  Mln.  Co.,  (A)  202  SW 
£24. 

■Wis. — TopoleVski  V.  Planklnton 
3>Bcklng  Co.,  143  Wis.  62,  126  NW 
S54. 

■Wyo. — ^Union  Pac.  R.  Co.  v.  Hause, 
1  "V^yo.  27. 

See  Inman  v.  Ball,  66  Iowa  643,  22 
irw  666  (holding  that  to  warrant 
.damages  by  way  of  punishment  there 
must  be  a  purpose  or  intent  to 
barass,  oppress,  or  Injure  another); 
'Wallace  v.  New  York,  2  HUt.  (N.  T.) 
■440,  9  AbbPr  40.  18  HowPr  169  (hold- 
ing that  the  recovery  of  punitive 
-dannages  is  allowed  only  where  the 
act  causing  the  Injury  has  been  wlU- 
"fully  done,  or  where  the  circum- 
stances show  that  there  was  deliber- 
ate, preconceived,  or  positive  inten- 
tloh  to  injure). 

"XSxemplary  damages  are  allowed 
for  a  wlllfal  injury;  that  Is,  where 
there  Is  a  design,  purpose,  and  In- 
tent to  do  the  injury.  Where  the 
acts  fallr  short  of  willful  misconduct, 
or  that  entire  want  of  care  which 
would  raise  a  presumption  of  con- 
scious indifference  to  consequences, 
exemplary    damages    should    not    be 

given."     Whltmer    v.    El    Paso,    etc., 
■>.,  snpra. 


77.  U.  S.— Philadelphia,  etc,  R. 
Co.  V.  Qulgley,  21  How.  203,  16  L.  ed. 
73;  Smith  v.  Sun  Printing,  etc, 
Assoc,  55  Fed.  240,  5  CCA  91;  Morse 
V.  Duncan,  14  Fed.  896;  Gould  v. 
Chrlstlanson,  10  F.  Cas.  No.  5,636, 
Blatchf.  &  H.  507:  McCall  v.  Mc- 
Dowell, 15  F.  Cas.  No.  8,673,  1  Abb. 
212;  Pacific  Ins.  Co.  v.  Conard,  18 
F.    Cas.    No.    10,647,    Baldw.    138    [aS 

6  Pet.  262,  8  L.  ed.  392];  Taylor  v. 
Carpenter,  23  F.  Cas.  No.  13,786,  2 
Woodb.   &  M.    1. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
Lee,  163  Ala.  386,  46  S  164;  Gar- 
rett V.  Sewell,  108  AU.  621,  18  S 
737;  Devaughn  v.  Heath,  87  Ala. 
595. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wilson,  70  Ark.  186,  66  SW  661.  91 
AmSR  74;  Citizens'  St.  R  Co.  v.  Steen, 
42  Ark.  321;  Kelly  v.  McDonald,  3S 
Ark.  387;  Snow  v.  Grace,  26  Ark. 
670. 

Cal.— Lyles  v.  Parrin,  119  Cal.  264, 
51  P  332;  Turner  v.  North  Beach. 
etc,  R.  Co.,  34  Cal.  694;  Selden  v. 
Cashman,  20  C^.  66,  81  AmD  93; 
Phelps  V.  Owens,   11  Cal.  22. 

Colo. — Crymble     v.     Mulvaney,     21. 
Colo.  203.   40  P  499;  Republican  Pub. 
Co.    V.    Conroy,    5    Colo.    A.    262,    38 
P   423:   Elsenhart  v.  Ordean,  8  Colo. 
A.    162,    32   F   495. 

Conn. — Dibble  v.  Morris,  26  Conn. 
416. 

D.  C. — Kllboum  v.  Thompson,  11 
D.   C.   401. 

Ga. — Jones  v.  Lamon,  92  Ga.  629, 
18   SE    423. 

111.— Drohn  V.  Brewer.  77  111.  280: 
Smith  >  V.  Wunderllch,  70  111.  426; 
Toledo,  etc,  R.  Co.  v.  Patterson,  63 
111.  304;  Tripp  v.  Grouner,  60  111. 
474;  StlUwell  v.  Barnett,  60  111.  210; 
Cutler  V.  Smith,  B7  111.  252;  Chi- 
cage  V.  Martin,  49  111.  241.  95  AmD 
690;  Reeder  v.  Purdy,  48  111.  261; 
Pierce  v.  MUlay.  44  III.  189:  Hawk 
V.  Rldgway,  33  111;  473;  Williams 
V.  Rell,  20  111.  147;  Sherman  v. 
Dutch.  16  111.  283;  New  York  Fidelity, 
etc.,  Co.  V.  Gibson,  135  III.  A.  290  [aft 
232  111.  49,  S3  NE  539];  Mansur- 
Tebbetts  Impl.   Co,   v.    Smith,    65   111. 

A.  319;  Doremus  v.  Hennessy,  62 
111.  A.  391  [aff  176  111.  608,  62  NE 
924,  54  NE  624,  68  AmSR  203,  43 
LRA  797];  Louisville,  etc.,  R.  Co. 
V.  Wurl,  62  111.  A.  381;  Mackln  v. 
BIythe,   35   111.  A.   216. 

Ind. — Moore  v.  Cross,  43  Ind.  30. 

Iowa. — Jones  v.  Marshall.  56  Iowa 
739,  10  NW  264;  Fitzgerald  v.  Chi- 
cago, etc,  R.  Co.,  60  Iowa  79;  Brown 
V.  Allen,   35   Iowa  306. 

Kan. — ^Atchison,  etc,  R.  Co.  v. 
Hogue,  50  Kan.  40,  31  P  698. 

Ky. — MoHenry  Coal  Co.  v.  Sned- 
don. 98  Ky.  684,  34  SW  228,  17  KyL 
1261;  Louisville,  etc.,  R.  Co.  v.  Bal- 
lard, 85  Ky.  307,  3  SW  530,  9  KyL  7, 

7  AmSR  600;  Jennings  v.  Maddox,  8 

B.  Mon.   430. 

La. — Townsend  v.  Fontenot,  42  La. 
Ann.  890,  8  S  616;  Marin  v.  Satter- 
fleld,  41  La.  Ann.  742,  6  S  561;  Carter 
V.  Tufts,  15  La.  Ann.  16;  Biggs  v. 
D'Aquln.    13    La.    Ann.    21. 

Me.— Webb  v.  Gllman,  80  Me.  177, 
13    A   688. 

Md. — Smith  V.  Philadelphia,  etc.» 
R.  C^o.,  87  Md.  48,  38  A  1072;  Ellaaon 
V.  Grove,  85  Md.  215,  36  A  844;  Phila- 
delphia, etc.,  R.  Co.  V.  Hoefllch,  62 
Md.  300.  50  AmR  223;  Philadelphia, 
etc..  R.  Co.  V.  Larkln,  47  Md.  155, 
28  AmR  442;  Baltimore,  etc..  Tump. 
Road   V.   Boone,   46   Md.   844;   Wana- 


maker  v.  Bowes,  36  Md,   42. 

Mich. — Hyatt  v.  Adams,  16  Mich. 
180. 

Miss.— Blloxi  City  R.  Co.  v.  Ma- 
loney.  74  Miss.  738,  21  S  661;  Illi- 
nois Cent.  R.  Co.  v.  Brookhaven  Mach. 
Co.,  71  Miss.  663,  16  S  252;  Alabama, 
etc.,  R.  Co.  V.  Qlbbs,  12  S  545;  Dor- 
rah  V.  Illinois  Cent.  R.  Co.,  65  Miss. 
14,  3  S  36,  7  AmSR  629;  Silver  Creek 
Nav.,  etc..  Ck>.  v.  Mangum,  64  Miss. 
682,  2  S  11;  Hlgglns  v.  Louisville, 
etc.,  R  Co.,  64  Miss.  80.  8  S  176; 
Chicago,  etc.,  R.  Co.  v.  Scurr,  59 
Miss.  456,  42  AmR  373;  Memphis, 
etc.,  R.  Co.  V.  Green,  52  Miss.  779. 

Mo. — Jolce  V.  Branson,  73  Mo.  28; 
Bngle  V.  Jones,  51  Mo.  316;  Nelson 
V.  Wallace.  48  Mo.  A.  193. 

N.  Jj — Bullock  V.  Delaware,  etc., 
R.  Co.,  61  N.  J.  L.  550,  40  A  65; 
Haines  v.  Schulta,  60  N.  J.  L.  481,  14 
A  488. 

N.  Y. — Hamilton  v.  Third  Ave.  R. 
Co.,  63  N.  Y.  25;  MacGowan  v.  Duff, 
14  Daly  315;  Ives  v.  HumphreVs,  1 
E.  D.  Smith  196;  Donlvan  v.  Man- 
hattan R.  Co.,  1  Misc.  368,  21  NYS 
467;  Wallace  v.  Williams,  14  NYS 
180. 

'  N.  C. — Allen  v.  Wllmlngtoni  etc.,  R. 
Co.,  119  N.  C.  710,  25  SE  787;  Wa- 
ters v,  Oreenleaf-Johnson  Lumber 
Co.,  115  N.  C.  648,  20  SE1718;  Hans- 
ley  v.  JamesvlUe,  etc.,  11.  (Jo.,  116 
N.  C.  602,  20  SE  528,  44  AmSR  474, 
32  LRA  543;  Bowden  v.  Bailes,  101 
N,  C.  612,  8  SE  342;  Sowers  v.  Sow- 
ers,   87   N.    C.    303. 

Pa— Stroud  v.  Smith,  194  Pa.  602, 
46  A  329;  Pittsburgh,  etc.,  R.  Co. 
V.  Lyon,  123  Pa.  140,  16  A  607,  10 
AmSR  617,  2  LRA  489;  Philadel- 
phia Tract.  Co.  v.  Orbann,  119  Pa. 
37,  12  A  816;  Hell  V.  Glanding,  42 
Pa.  493,  82  AmD  537. 

Tex. — Erie  Tel.,  etc^  Co.  v.  Ken- 
nedy. 80  Tex.  71,  16  SW  704;  O'Nell 
V.  Wills  Point  Bank,  67  Tex.  36,  2 
SW  754;  Heldenheimer  v.  Sides,  67 
Tex.  32.  2  SW  87;  Stell  v.  Paschal.  41 
Tex.  640;  Sheckles  i/.  Bryant,  (Civ. 
A.)  30  SW  934;  Tignor  v.  Toney,  13 
Tex.  Civ.  A.  618,  36  SW  881;  In- 
ternational, etc,  R.  Co.  V.  Greenwood, 
2    Tex.    Civ.    A.    76,    21    SW    559. 

Vt.— Rogers  v.  Blgelow.  90  Vt.  41, 
96  A  417;  Blodgett  v.  Brattleboro,  30 
Vt.   679. 

W.  Va. — ^Talbott  V.  West  Virginia, 
etc  R.  Co.,  42  W.  Va  560,  26  SB 
311. 

Wis. — ^Beveridge  v.  Welch,  7  Wis. 
465. 

N.  B. — Gallagher  v.  Westmorland. 
31   N.  B.   194. 

[a]  Applloatloa  of  ml*. — Puni- 
tive damages  may  be  had  for  an  In- 
Jury  to  the  right  to  take  natural  gas, 
where  malicious  and  with  design  to 
Injure  one  In  his  business.  Louis- 
ville Gas  Co.  V.  Kentucky  Heating 
Co.,  132  Ky.  435,  111  SW  374,  33  KyL 
912 

78.  Ala. — ^Wilkinson  v.  Searcy,  76 
Ala  176;  South,  etc.,  Alabama  R. 
Co.  V.  McLendon,  63  Ala.  266:  Bar- 
bour County  V.  Horn,  48  Ala.  666; 
Birmingham  R.,  etc..  Co.  v.  Taylor, 
6  Ala.  A.  661,  664,  60  S  979n  Bowles 
V.    Lowery,    5  Ala.   A.   666,   59   S   696. 

Cal.— Lyles  v.  Perrin,  119  Ca.\. 
264,   51   F  332. 

Md. — Oursler  v.  Baltimore,  etc.,  R. 
Co.,  60  Md.  358. 

N.  T.  —  Magagnos  v.  Brooklyn 
Heights  R.  Co.,  128  App.  Dtv.  182,  112 
NYS   637. 

Okl. — St.    Louis,     etc.,    R.    Co.    v. 
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malice,  provided  there  is  wantonness  and  oppres- 
sion,^* althougfa  it  is  observable  that  from  such  cir- 
cumstances malice  is  a  pcesumption  of  law,  if  not 
indeed  of  fact.'*  The  doctrine  of  exemplary  dam- 
ages, therefore,  has  been  said  to  involve  rather  the 
extent  of  the  injury  intended  than  that  which  was 
reaUy  inflicted/^^  and  to  depend  on  circumstances 
manifesting  moral  turpitude  or  atrocity  in  defend- 
ant's conduct,''  the  damages  to  be  increased  accord- 
ing to  the  degree  of  malice  by  which  the  evidence 
shows  defendant  to  have  been  actuated." 

Malice  defined.  Malice  in  this  connection  has 
been  said  to  imply  not  merely  an  unlawful  or  in- 
jurious act,  but  the  doiag  of  an  act  conceived  in  a 
spirit'  of  mischief  or  criminal  indifference,  to  civil 
obligations.'*  The  act  complained  of  must  partake 
of  a  criminal  or  wanton  natur^."  It  has  been  held 
that  more  than  a  mere  conscious  disregard  of  the 
rights  of  others  is  necessary."  According  to  other 
authorities,  wantonness  or  the  willful  disregard  of 
the  rights  of  others  may  constitute  legal  malice,'^ 


as  may  the  intentional  doing  of  a  wrongful  act  to 
the  injury  of  another  without  just  cause  or  excuse." 
It  is  not  necessary,  however,  in  case  of  a  tort  to  the 
person,  that  there  be  ill  will  or  hostility  toward  the 
person  injured;  it  is  sufficient  that  the  act  be  com- 
mitted under  circumstances  of  general  wantonness 
and  outrage,"  even  though  the  spirit  in  which  the 
act  is  done  is  one  of  wanton  sport  or  mischief  mere- 
ly,'°  or  only  in  an  intent  to  annoy,  harass,  and 
tease.*^ 
Evidence.  Where  the  wrongful  intent  or  malice  is 
,  not  inherent  in  the  act  and  manifest  therefrom, 
plaintiff  must  present  some  proof  of  it  or  evidence 
from  which  it  may  be  legally  inferred."  But  there 
need  not  be  positive  proof  of  malice  or  oppression  if 
the  transaction,  or  the  facts  shown  in  connection 
therewith,  fairly  imply  its  existence." 

[$  281]  b.  Act  Merely  UnlawfnL  An  act  will 
not,  be  deemed  malicious,  and  so  warranting  pum- 
tive  damages,  merely  because  it  is  unlawful  or 
wrongful.'*     Nor  would  the  circumstance  that'de- 


Freeland.   39  Okl.   60,  124  P  47. 

S.  D. — Baxter  v.  Campbell,  17  S.  D. 
475.  97  NW  386. 

Utah. — ^RuKK  V.  Tolman,  39  Utah 
296,  117  P  54. 

Vt. — Moore  v.  Duke,  84  Vt.  401,  80 
A  194. 

W.  Va. — Jopllnf  V.  Bluefleld  Wa- 
ter Works,  etc.,  Co.,  70  W.  Va.  670, 
74  SB  948. 

WiB.  —  Topolewskl  V.  Planklnton 
Packlrrgr  Co.,  148  Wl«.  82,  126  NW 
S54;  Flckett  v.  Crook,  20  Wia.  858. 

"To  constitute  willfulness,  there, 
must  lye  design,  purpose,  intent,  to 
do  wrong  and  Inflict  the  Injury.  To 
constitute  wantonness,  the  party  do- 
ing the  act,  or  falling'  to  act,  must 
be  conscious  of  his  conduct,  and, 
without  having  the  intent  to  injure, 
must  be  conscious,  from  his  knowl- 
edge of  existing  circumstances  and 
conditions,  that  bis  conduct  will  nat- 
urally and  probably  result  In  Injury." 
Birmingham  R.,  etc.,  Co.  v.  Taylor, 
supra. 

79.  Devaughn  v.  Heath,  87  Ala. 
E95;  Birmingham  R.,  etc.,  Co.  v. 
Murphy,  2  Ala.  A.  588.  595.  56  S 
817;  Drohn  v.  Brewer,  77  111.'  280; 
Borland  v.  Barrett,  76  Va.  128,  183, 
44  AmR  152. 

"Whenever  the  assault  is  of  a 
grievous  or  wanton  nature,  manifest- 
fng  a  wilful  disregard  of  the  rights 
of  others,  actual  malice  need  not  be 
shown  to  entitle  the  aggrieved  party 
to  exemplary  damages."  Borland  v. 
Barrett,   supra. 

'  "Wantonness  is  the  conscious  fail- 
ure by  one  charged  with  axduty  to 
exercise  due  care  and  diligence  to 
prevent  an  injury,  after  the  discov- 
ery of  the  peril,  with  knowledge  of 
the  inevitable  or  probable  result  of 
such  failure.  It  is  not  material 
whether  such  conscious  failure  to 
discharge  such  duty  is  occasioned  by 
an  act  of  omission  or  commission. 
In  the  discharge  of  such  duty,  an 
honest  effort  to  prevent  the  threat- 
■ened  inlury  Is  required  by  the  law  of 
him  who  is  charged  with  the  per- 
formance of  such  duty,  and  who 
knows  of  the  necessity  of  such  per- 
formance. While  wantonness  may 
be  Inferred  from  an  entire  want  of 
care.  It  does  not  follow  that  an  en- 
tire want  of  care  must  be  shown  to 
establish  wantonness."  Birmingham 
R..  ftc  Co.  v.  Murphy,  supra. 

80.  U.  S.— Will  Is  v.  Miller,  29 
Fed.  238. 

III. — Farwell  v.  Warren,  51  111.  467. 
See  Hemsteger  v.  Nelson,  181  111.  A. 
377. 

Ind. — Indianapolis  Bleaching  Co.  v. 
McMillan,    (A.)    113   NE   1019. 

Mo. — Callahan  v.  Ingram,  122  Mo. 
365.  26  SW  1020,  43  AmSR  583;  Ful- 
kerson  v.  Murdock,  53  Mo.  A.  151  [afF 


12S    Ho.    292,    27    SW    555]. 

N.  T. — ^Bergmann  v.  Jones,  94  N.  T. 
51;  Magagnos  v.  Brooklyn  Heights  R. 
Co.,  128  App.  DIv.  182,  112  NTS  637; 
Smith  v.  Matthews,  6  Misc.  162,  27 
NTS    120,    9    Misc.    427,   29   NTS   1058. 

Tenn. — Iioulsville,  etc.,  R.  Co.  v. 
Gulnan,  11  Lea  98,   47  AmR  279. 

Vt.— Wright  v.  Clark,  60  Vt.  130, 
28  AmR  496. 

Va. — Borland  v.  Barrett,  76-  Va. 
128,    132,  44  AmR  152. 

"In  a  legal  sense,  every  unlawful 
act,  done  wilfully  or  purposely,  to 
the  Injury  of  another,  upon  slight 
provocation,  is  as  against  such  per- 
son malicious,  and  the  law  so  pre- 
sumes."    Borland  v.  Barrett,  supra, 

,81.  Hlldreth  v.  Hancock,  55  111. 
A.  572  [aff  166  111.  618,  41  NE  1551; 
Gllreath  v.  Allen,   32  N.  C.   67. 

83.  Day  v.  Woodworth,  13  How. 
(U.  S.)  363,  14  L.  ed.  181. 

83.     Qllreath  v.  Allen,  32  N.  C.  67. 

9L  Milwaukee,  etc.,  R.  Co.  v. 
Arms,  91  U.  8.  489,  23  L.  ed.  874; 
Philadelphia,  eta,  R.  Co.  v.  Qulg- 
ley,  21  How.  (U.  S.)  202,  16  L.  ed. 
73;  Louisville,  etc.,  R.  Co.  v.  Wurl, 
62  111.  A.  881;  Gamble  v.  Keyes, 
(S.  D.)  166  NW  134;  Baxter  v.  Camp- 
bell,  17   S.  t>.   476,  97  NW  386. 

85.  Chicago  V.  Martin,  49  111.  241, 
95  AmD  590;  Adams  v.  Lorraine  Mfg. 
Co.,  29  R.  I.  333.  71  A  180;  Gamble 
v.  Keyes,  (S.  D.)  166  NW  184;  Baxter 
V.  Campbell,  17  S.  D.  475,  97  NW 
386. 

[a]  Ezemplarr  damar*s  may  be 
awarded  where  ^'the  defendant  has 
acted  wantonly,  or  oppressively,  or 
wltH  such  malice  as  Implies  a  .spirit 
of  mischief  or  criminal  indlfTerenee 
to  civil  obligations."  Lake  Shore, 
etc.,  R.  Co.  V.  Prentice.  147  U.  S. 
101,  107.  18  set  261,  37  L  ed.  97. 

86.  Wilkinson  v.  Searcy,  76  Ala. 
176. 

[al  Application  vt  ml*.— An  in- 
struction Ihat  if  the  Jurors  "found 
that  the  defendants  committed  the 
wrongful  acta  complained  of,  and  at 
the  time  they  committed  the  same 
they  had  full  knowledge  that  the  acts 
were  wrongful,  or  had  good  reason 
to  believe  they  were  wronRful,  then 
the  doing  of  the  thing  would  be  will- 
ful and  malicious"  and  warrant  an 
assessment  of  punitive  damages,  is 
erroneous  in  so  far  as  the  Jury  was 
told  that  defendants  would  be  liable 
in  punitive  damages  if  they  merely 
had  good  reason  to  believe  that  their 
Slots  were  wrongful.  Inman  v.  Ball, 
65    Iowa   643,    546,    22   NW   666. 

87.  Morgan  v.  Muench,  (Iowa)  156 
NW  819;  Anderson  v.  International 
Harvester  Co..  104  Minn.  49,  118 
NW  101,  16  LRANS  440;  Lampert  v. 
Judge,  etc..  Drug  Co.,  238  Mo.  409, 
141    SW    1095,    37    LRANS    633,    Ann 


Ca8l913A  351  [rev  119  Mo.  A.  698. 
100  SW  659];  Royal  Furniture  Co. 
v.   Welst,    23    Oh.   Clr.   Ct.    N.   S.    425. 

88.  Wendelken  v.  Stone,  (N.  J.)  86 
A    376. 

88.  Ala. — Southern  R.  Co.  v.  Woo- 
ley,  158  Ala.  447,  48  S  369;  Bowles 
v.  Lowery,  6  Ala.  A.  655,  569,  59  S 
696. 

Ind.' — Indianapolis  Bleaching  Co.  v. 
McMillan,  CA.)  113  NE  1019,  1020 
[clt   Cyc]. 

Iowa. — ^Morgan  v.  Muench,  156  NW 
819 

Mo. — Goetz  V.  Ambs,  27  Mo.  28: 
McMlUen  v.  Elder,  160  Mo.  A.  399. 
140    SW   917. 

\    N.     Y. — ^Etchberry    v.    Levlelle.     2 
Hilt.   40. 

S.  C. — Thomasson  v.  Southern  R. 
Co.,  72  S.  C.   1,   61  SE  443. 

"The  act  producing  the  Injury  must 
be  done  either  from  personal  hate 
or  111  will,  or  the  evidence  must  show 
that  when  he  did  the  act  the  wrong- 
doer was  In  a  state  of  mind  which 
was  reckless  of  law  and  of  the  legal 
rights  of  the  cttUen."  Bowles  v. 
Lowery,  6  Ala.  A.  566,  559.  59  S  696. 

[a1  /AppUcatloB  ox  ml*. — ^Malice 
as  employed  in  Rev.  St.  (1908)  9  2067, 
authorizing  exemplary  damages,  may 
be  found  from  the  reckless  and  wan- 
ton acts  of  a  person  such  as  dis- 
close utter  disregard  of  consequences. 
Coben  v.   Fox,    (Colo.  A.)   141   P  504. 

90.  Etchberry  v.  Levlelle,  2  Hilt. 
(N.  T.)  40;  Genay  v.  Norrls,  1  S.  C.  L. 
6. 

91.  Etchberry  v.  Levlelle,  2  Hilt 
(N.    Y.)    40. 

[a]  IUaatn,tlon. — Where  plaintiff 
and  defendant  were  engaged  in  a 
game  of  shooting  dt  a  target  by 
blowing  a  sharp  steel  arrow  through 
a  tube,  and  defendant,'  apparently  in 
sport,  blew  through  the  tube  at 
plaintitt,  and,  notwithstanding  the 
repeated  remonstrances  of  the  lat- 
ter and  of  others,  continued  to  do 
so,  until  at  last  the  arrow  struck 
plaintiff  in  the  eye,  severely  wound- 
ing him,  so  as  to  confine  him  to  hl.s 
bed  for  nearly  four  months  and  a 
half,  and  resulting  in  the  loss  of 
sight  In  the  eye  struck.  It  was  held 
that  the  circumstances  warranted  an' 
inference  of  actual  malice,  and  there- 
fore Justified  a  verdict  for  exemplary 
damages.  Etchberry  v.  Levlelle,  2 
Hilt.    (N.    Y.)    40. 

99.  Birmingham  R,  etc.,  Co.  v. 
Murphy,  2  Ala.  A.  588.  66  S  817: 
Haines  v.  Schults,  50  N.  J.  L.  481. 
14  A  488.     See  generally  Infra  i  322. 

93.  Magee  v.  Holland,  27  N.  J.  L. 
86.  72  AmD  341;  Louisville,  etc.,  R. 
Co.  V.  Gulnan,  11  Lea  (Tenn.)  98. 
47   AmR   279. 

94.  Ala.— Wilkinson  v.  Searcy,  76 
Ala.  176. 
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fendant  would  be  liable  to  a  criminal  prosecution 
for  the  act  complained  of  be  in  itself  sufficient  to 
determine  his  liability  in  exemplary  damages.**  But 
it  has  been  laid  down  as  a  general  proposition  that 
the  intentional  doing  of  a  wrongful  act  with  full 
knowledge  of  its  character,  and  without  caus^  or 
ezeuse,  is  malicious  so  as  to  warrant  an  award  of  ez- 
^nplaty  damages.*** 

[%  282]  c.  Act  Forcibly  Done.  The  mere  fact 
that  the  act  complained  of  was  forcibly  committed 
is  not  of  itself  sufficiently  determinative  of  its  ma^ 
lieious  character  to  warrant  punitive  damages.*^ 

[f  283]  d.  Effect  of  Oood  Faith  or  EstoppoL 
Where  an  act  has  been  done  in  good  faith,  although 
it  may  result  in  serious  injury  to  defendant,  there 
can  be  no  recovery  of  exemplary  damages.*'  But  a 
mere  belief  in  the  right  to  do  the  act  complained 
of  cannot  shield  a  pers>on  where  there  is  no  reason- 
able ground  for  it,**  and  the  fact  that  a  person  be- 
lieves that  he  has  a  right  to  do  a  certain  act  will 
not  shield  him  from  punitive  dam^es,  if  the  act 

Iowa. — ^Inman  t.  Ball,  65  Iowa  64S. 
22  NW  666;  Brown  t.  Allen,  86  Iowa 
306. 

Kan. — ^Atchison,  et<&,  R.  Co.  v. 
HoKue,  SO  Kan.  40,  tl  P  6»8. 

N.  C. — Remington  v.  Klrby,  120  N. 
C.   320,   Z6   SK   917. 

Tex. — Connor  v,  Sewell, .  90  Tex. 
275,    38    SW   36. 

•5.  Badostain  v.  Oraside,  115  Cal. 
425,    47  P  118. 

96.  Etchberry  v.  Levlelle,  2  Hilt. 
(N.  T.)  40;  Smith  v.  Morganton  Ice 
Co..    159  N.   C.    151,   74   SB   961. 

97.  White  V.  Naenip,  57  111.  A. 
114;  Philadelphia,  etc.,  R.  Co.  v. 
Hoefllch,  62  Md.   800,   60  AmR  223. 

9S.  U.  S. — Tracy  v.  Swartwout, 
10  Pet.  go,  9  L.  ed.  354;  Murray  v. 
Pannacl,  130  Fed/  529,  65  CCA  153; 
U.  S.  v.  Mullan  Fuel  Co.,  118  Fed. 
663;  Booth  v.  Lloyd,  33  Fed.  693; 
Wlggln  ▼.  Coffin,  29  F.  Cas.  No. 
17.624,  8  Storj^l. 

Ala. — Willcinson  v.  Searcy,  76  Ala. 
176;   Bums  V.  Campl>ell.  71  Ala.  271. 

Ark. — ^Wallcer  v.  Fuller,  29  Ark. 
448. 

Cal. — Lyles  v.  Perrin,  119-  Cal.  264, 
51  P  832;  Phelps  v.  Owens,  11  Cal. 
22. 

Colo. — Cburvoisler  v.  Raymond,  23 
Colo.  113,  47  P  284;  Denver  Tramway 
Co.  V.  Cloud,  6  Colo.  A.  445.  40  P  779. 

Conn.  —  St.  Peter's  Church  v. 
Bebch,  26  Conn.  355. 

Ga. — Georgia  R.,  etc.,  Co.  v.  EiSkew, 
86  Ga.  641,  12  SE  1061.  22  AmSR  490; 
Tahoola  River,  etc..  Hydraulic  Hose 
Mm.    Co.    V.   iThy,   40   Ga.    479. 

111. — Gravett  v.  Mugge,  89  111.  218; 
Waldron  v.  Marcler,  82  111.  560;  Scott 
V.  Bryson,  74  111.  420;  Farwell  v. 
Warren.  70  111.  28;  Dobbins  v.  Du- 
quld,  65  111.  464;  Tripp  v.  Grouner, 
60  111.  474;  Pierce  v.  MlUay,  44  111. 
189;  Johnson  v.  Jones,  44  111.  142, 
92  AinD  169;  Gray  v.  Waterman,  40 
111.  522;  Hawk  v.  Rldgway,  33  111. 
473;  Mackln  v.  Blythe,  35  111.  A.  216; 
Silverman  v.  >fcGrath,  10  111.  A, 
418. 

Ind. — ^Vandalia  R.  Co.  v.  Topping, 


is  done  in  a  wanton  and  outrageous  manner.^  Even 
though  a  defendant  may  actually  have  a  right  to  do 
in  a  proper  manner  the  act  complained  of,  if  the  act 
is  committed  with  unnecessary  outrage  and  violence 
exemplary  damages  may  be  recovered.'  On  the  other 
hand,  a  person  who  exercises  a  legal  right  simply, 
and  does  no  more  than  he  has  a  legal  right  to  do, 
and  acts  without  unnecessaiy  wantonness  and  vio- 
lence, cannot  be  held  liable  in  exemplary  damages 
merely  because  his  aonduot  was  instigated  by  imd- 
ice.* 

SenM  of  doty.  If  defendant  acted  under  a  mis- 
taken sense  of  duty  and  without  any  evil  intent, 
it  is  not  a  case  for  exemplary  damages.* 

Pretense  of  right.  If  a  person  under  pretense  of 
right  inflicts  upon  another  a  wanton  and  malicious 
assault,  there  may  be  a  recovery  of  exemplary  dam- 


EstoppeL  A  person  oannot.  consent  to  an  inva- 
sion of  his  rights  and  then  claim  punitive  dam- 
ages.* 


62  Ind.  A.  C57,  113  NB  421.  424  [quot 
Cycl;  Wheatcraft  v.  Myers.  67  Ind. 
A.    871,  107  NE  81,  88    [clt  Cyc]. 

Iowa. — ^Waller  v.  Waller,  76  Iowa 
513.  41  NW  307:  Wentworth  v.  Black- 
man.  71  Iowa  255.  32  NW  311;  Inman 
V.  Hall,  66  Iowa  543,  22  NW  686; 
Long  v.  Emaley,  57  Iowa '  11,  10 
NW  280:  Fitzgerald  v.  Chicago,  etc., 
R.  Co..  60  Iowa  79;  Brown  v.  Allen, 
35  Iowa  306;  Plummer  v.  Harbut,  6 
Iowa  308. 

Ky. — Louisville  Gunning  System  v. 
Knif^hton.  104  SW  332.  31  KyL  923; 
Oerkins  v.  Kentucky  Salt  Co.,  67  SW 
821.  23  KyL  2415;  Patterson  v.  Wald- 
man,  46  SW  17.  20  KyL  514;  Wor- 
mald  V.  Hill,  4  KyL  723. 

La. — Carter  v.  Tufts,  15  La.  Ann. 
16;  Jackson  v.  Schmidt,  14  La-.  Ann. 


806;  Biggs  V.  IVAquln,  18  La.  Ann. 
21. 

He. — ^Pierce  v.  Getehell,  76  Me. 
216. 

Md. — Sapp  V.  Northern  Cent  R. 
Co..  %1  Md.  115. 

Mich.— Allison  V.  Chandler,  U 
Mich.    542. 

Minn. — Hoffman  v.  Northern  Pao. 
R.  Co.,  45  Minn.  53,  47  NW  312; 
Jones  V.  Rahiily,  16   Minn.   320. 

Miss. — Kansas  City,  etc.,  R.  Co. 
V.   Fite,   67    Miss.   373,   7   S   223. 

Mo. — Bruce  v.  Ulery,  79  Mo.  322; 
Bull  V.  Sumner,   12  MTo.   A.   683. 

N.  T.— Hamilton  v.  Third  Ave.  R. 
Co.,  53  N.  T.  26;  Dyke  v.  National 
Transit  Co.,  22  App.  Div.  360,  49  NTS 
180;  Bennett  v.  Smith,  23  Hun  50; 
Price  V.  Murray,  23  N.  Y.  Super. 
243;  Ives  V.  Humphreys,  1  Bi.  D. 
Smith  196:  Donivan  v.  Manhattan  R. 
Co..  1  Misc.  368,  21  NTS  467.  And 
see  Powers  v.  Manhattan  R.  Co.,  120 
N.  Y.  178,  24  NB  295  (holding  that, 
where  liability  for  certain  acts  is  a 
mooted  question  not  yet  judicially 
settled  at  the  time  of  the  acts,  and 
concerning  which  a  reasonable  doubt 
exists,  there  can  be  no  recovery  of 
exemplary  damages  for  such  acts). 

N.  C. — Hays  v.  Askew,  52  N.  C. 
272. 

Oh. — Mallannee  v.  Hills.  7  Oh.  Dec 
(Reprint)   281,  2  ancLBul  61. 

Okl.— Rhyne  v.  Turley,  37  Okl.  169, 
131  P  695. 

Pa. — Blewett  v.  Coleman,  1  Pear- 
son 616. 

S.  C. — Henry  v.  Southern  R.  Co., 
93  8.  C.  125,  75  SE  1018;  Laurens 
Tel.  Co.  V.  Enterprise  Bank,  90  S.  C. 
50,  72  SE  878;  Gwynn  v.  Citizens' 
Tel.  Co.,  69  S.  C.  434,  48  SB  460,  104 
AraSR   819,    67    LRA    111. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Gulnan,    11   Lea  98,   47  AmR   279. 

Tex. — Neese  v.  Radford.  83  Tex. 
585,  19  SW  141:  Erie  Tel.,  etc..  Co.  v. 
Kennedy,  80  Tex.  71.  15  SW  704: 
Jackel  V.  Reiman.  78  Tex.  588,  14  SW 
1001;  LHtle  Sandy  Hunting,  etc.. 
Club  V.  Berry,  (Civ.  A.)  194  SW 
1161;  Pennock  v.  Texas  Builders'  Sup- 
ply Co..  (Civ.  A.)  193  SW  760:  Bur- 
ns v.  Booth.  (Civ.  A.)  40  SW  186: 
Ulander  v.  Orman.  (Civ.  A.)  26  SW 
1103:  Le  Glersec  v.  Pierce.  2  Tex.  A. 
Civ.  Ots.  t  89;  Anderson  v.  Larre- 
more,  1  Tex.  A.  Civ.   Cas.   I  947. 

Vt.— Blodgett  v.  Brattleboro,  30 
Vt.   579. 

Va. — Wood  V.  American  Nat.  Bank, 
100  Va.  306.  40  SE  931;  Burrnss  v. 
HInes.  94  Va.  413,  26  SE  875. 

W.  Va. — Jopltng  v.  Bluefleld  Water 
Works,  etc.,  Co.,  70  W.  Va.  670,  74 
SE  943. 

Wis. — Hamlin  v.  Spaulding.  27  Wis. 
360;  Beveridge  v.  Welch,  7  Wis.  466. 

Ont. — Cullerton  v.  Miller.  26  Ont. 
36. 

[a]    AppUoatUms    of    rolaw  —  (1) 


Where  an  officer  in  discharge  of  his 
duty  acts  in  good  faith,  no  exem- 
plary damages  can  be  awarded 
against  htm.  Inman-.v.  Ball,  66  Iowa 
643,  22  NW  666;  Long  v.  Emsley,  67 
Iowa  11,  10  NW  280;  Plummer  v. 
Harbut,  6  Iowa  308;  Bruce  v.  Ulery, 
79  Mo.  322;  Mallannee  v.  Hills,  7  Oh. 
Dec.  (Reprint)  281,  2  CincLBul  61; 
Neese  v.  Radford,  83  Tex.  685,  19 
SW  141;  Anderson  v.  Larremore,  1 
Tex.  A.  Civ.  Cas.  i  947.  But  see 
Tracy  v.  Swartwout.  10  Pet.  -(U.  S.) 
80,  9  L.  ed.  354  (holding  that,  where 
a  ministerial  officer  had  acted  clear- 
ly against  the  law,  he  might  be  held 
liable  In  exemplary  damages,  al- 
though he  had  acted  in  good  faith). 
(2)  where  a  mortgagee,  after  fore- 
closure of  his  mortgage,  entered  upon 
the  land  under  a  mistake  as  to  what 
his  rights  were,  it  was  held  that  the 
mortgagor  could  not  recover  exem- 
plary damages  for  the  trespass. 
Ashley  V.  Wilson,  61  Oa.  297. 

.99.     Singer    Mfg.    Co.    v.    Holdfodt.- 
86   111.   465,    469,  29  AmR  43;   Jasper 
v.   Purnell,   67   111.   358;  Mansur-Teb- 
betts   Impl.    Co.    v.    Smith,    65   111.   A. 
319. 

"Vindictive  damages  can  not  be 
assessed  against  a  party  for  an  act 
done  in  good  faith,  and  with  pru- 
dence and  proper  caution."  Singer 
Mfg.   Co.   V.   Holdfodt,   supra. 

1.  Dalton  V.  Beers,  38  Conn.  529; 
Jasper  v.  Purnell,  67  111.  358;  John- 
son V.  C^amp,  51  III.  219;  Best  v.  Al- 
len. 30  111.  30,  81  AmD  338;  Lucas 
v.  Michigan  Cent.  R.  Co.,  98  Mich. 
1.  66  NW  1039.  39  AmSR  617;  Ray- 
nor  V.  Nims.  37  Mich.  84,  26  AmR 
493;  Hayner  v.  Cowden,  27  Oh.  St. 
292,  22  AmR  303. 

[a]  Applloatloa  of  ml*,  — Where 
a  person,  believing  that  he  has  the 
legal  right,  willfully  and  cruelly  dis- 
possessed another  during  severe 
weather,  exemplary  damages  may  ba 
recovered  against  him  where  no  such 
right  existed.  Raynor  v.  Nims,  37 
Mich.   34,   26  AmR   493. 

3.  Philadelphia,  etc.,  R.  Co.  v. 
Larkin.  47  Md.  155,  28  AmR  442. 

3.  Klff  v.  Toumans.-  86  N.  Y.  324, 
40  AmR  543,  13   NTWklvDlg  273. 

4.  Wiggin  V.  Coffin,  29  F.  Cas.  No. 
17,624,  3  Story  1;  St.  Louis,  etc.,  R. 
Co.  V.  Freeland,  39  Okl.  60.  134  P 
47;  Louisville,  etc.,  R,  Co.  v.  Ouinan. 
11   Lea   (TennJ   98,   47  AmR  279. 

B.  Kift  V.  Toumans.  86  N.  Y.  3S4, 
40  AmR   643.   13  NYWklyDIg  273. 

e.  Farwell  v.  Warren,  70  111.  28; 
Mansur-Tebbetts  Impl.  <3o.  v.  Smith. 
65   111.  A.   319. 

[a]  ninatratloB.  —  A  tenant  in 
possession  agreed  with  his  landlord 
to  surrender  the  premises  immediate- 
ly in  case  of  a  sale.  A  person,  on 
the  faith  of  such  assurance,  bought 
the  premises  for  the  purpose  of 
erecting   a   warehonse    thereon,    and 


986     [17  a  J.] 


DAMAGES 


l§2l54 


[i  284]  3.  Negligence.  Mere  negligenee  in  the 
absence  of  wantonness  or  circumstance's  of '  malice 
will  not  justify  a  recovery  o:^  exemplary  damages.' 
Such  damages  may  be  awarded  only  where  the  negli- 
gence eomplained  of  is  gross.^    It  is,  however,  fre- 


quently stated  as  a  general  rule  that  ezempiaiy  dun- 
ages  are  recoverable  where  the  injury  received  re- 
sults from  defendant's  gross  n^ligence  or  reckless- 
ness.'   While  many  cases  announce  this  rule  with- 


contracted  for  the  construction  of 
the  building.  The  tenant  gave  pos- 
session of  a  part  of  the  lot,  upon 
which  excavations  were  begun,  and 
promised  to  vacate  entirely  In  a  few 
day«,  and  not  delay  the  work,  btit 
soon  aftdrward  repudiated  his  agree- 
ment and  refused  to  leave,  where- 
upon the  workmen,  in  his  absence, 
removed  his  goods  and  tore  down  the 
house  which  he  had  occupied,  so 
as  to  proceed  with  their  work.  It 
was  held  that  exemplary  damages 
were  not  recoverable,  if  indeed  plain- 
tiff was  not  estopped  to  claim  any 
damage  at  Ul.  Farwell  v.  Warren, 
70   111.  28. 

7.  U.  S. — Blerbach  v.  Goodyear 
Rubber  Co.,  14  Fed.  826. 
'  Ala. — Birmingham  R.,  eta,  Co.  v; 
Wise,  119  Ala.  492,  42  S  821;  Bowles 
V.  liXiwery,  6  Ala.  A.  B55,  59  S  «96; 
Birmingham  R.,  etc.,  Co.  v.  Mindler, 
S  Ala.  A.  444,  67  S  113;  Edwards  v. 
Maasinglll.  8  Ala.  A.  406,  67  S  400. 
But  compare  Birmingham  Water- 
works Co.  V.  Brooks,  (A.;  76  S  515 
(holding  that,  where  the  commission 
of  a  tort  is  attended  by  circum- 
stances of  aggravation,  exemplary 
damages  may  be  awarded  In  a  case 
Involving  a  charge  only  of  simple 
negligence). 

Ark. — ^Walker  v.  Fuller,  29  Ark. 
448. 

Cal. — ^Moody  v.  McDonald,  4  Cal. 
297;  Spencer  v.  San  Francisco  Brick 
Co.,   6   Cal.   A.   126,    89   P   861. 

Colo. — ^Pueblo  V.  Timbers,  31  Colo. 
216,  72  P  1059;  Kansas  Pac.  R.  Co.  v. 
HlUer,  2  Colo.   442. 

Conn. — Hayden  v.  Fair  Haven,  etc., 
R.  Co..  76  Conn.  366,  66  A  613;  Qlb- 
ney  v.  Lewis,  68  Conn.  S92,  86  A 
799 

Del. — McCoy  v.  Philadelphia,  etc., 
R.   Co.,    10   Del.    599. 

Ga. — Jackson  v.  Western,  etc.,  R. 
Co.,  146  Ga.  151.  90  SB  963;  South- 
em  R.  Co.  V.  Davis.  132  Oa.  812, 
66  SB  131 ;  Southern '  R.  Co.  v. 
O'Bryan,  119  Ga.  147,  45  SB  1000; 
Southern  R.  Co.  v.  Harden.  101  Ga. 
263,  28  SB  847;  Augusta  Factory  v. 
Barnes,   72   Ga.   217,   53   AmR  838. 

111. — Toledo,  etc.,  R.  Co.  V  John- 
ston, 74  111.  83;  Jacksonville  v.  Lam- 
bert. 62  111.  619;  Tripp  v.  Grouner, 
60  111.  474;  Chicago  v.  Martin.  49  111. 
241.  95  AmD  590;  Pierce  v.  Millay, 
44  111.  189;  Toledo,  etc.,  R.  Co.  v.  Ar- 
nold,   43   111.   418. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Shanks,    94    Ind.    698. 

Iowa. — Waller  v.  Waller,  76  Iowa 
613.    41    NW    307. 

Kan.. — Cheeseman  v.  Felt,  92  Kan. 
688.  142  P  286;  Atchison,  etc.,  R.  Co. 
v.  Rlngle.  71  Kan.  839.  80  P  43; 
Parsons  T.  Lindsay,  26  Kan.  426; 
Kansas  Pac.  R.  Co.  v.  Cutter,  19 
Kan.    83.^ 

Ky. — ^Illinois  Cent.  R.  Co.  v.  Bee- 
ler.  142  Ky.  772,  136  SW  306;  Illi- 
nois Cent.  R.  Co.  V.  Lence,  100  SW 
216,  30  KyL  988;  Henderson  City  R. 
Co.  V.  Lockett,  98  SW  803,  30  KyL 
321:  McHenry  Coal  Co.  v.  Snedden. 
98  Ky.  684,  34  SW  288.  17  KyL  1261; 
Louisville,  etc.,  R.  Co.  v.  Law.  21  SW 
648,  14  KyL  850;  Mud  River  Coal, 
etc..  Co.  V.  Williams,  15  KyL  847; 
Relchman    v.-  Stokle,    3   Ky.    Op.    295. 

La. — Jackson  v.  Schmidt,  14  La. 
Ann.   806.  ' 

Md. — Oursler  V.  Baltimore,  etc., 
R.  Co.,   60  Md.   358. 

Mich. — Batterson  v.  Chicago,  etc., 
R.  Co..  49  Mich.  184,  18  NW  1m. 

Miss. — Chicago,  etc.,  R.  Co.  v. 
Scurr.  59  Miss.  456.  42  AmR  373; 
Southern  R.  Co.  v.  Kendrlck,  40  Miss. 
374.    90    AmD    332. 

Mo. — State  v.  Blllson,  270  Mo.  646, 
196  SW  722;  Leahy  v.  Davis,  121  Mo. 


227,  25  SW  941;  McKeon  v.  Cltlsens' 
R.  Co.,  42  Mo.  79;  Qoets  V.  Ambs, 
27  Mo.  28;  Dunnagan  v.  Briggs,  170 
Mo..  A.   691,    154  SW  428. 

N.  C. — Webb  V.  Western  Union 
Tel.  Co.,  167  N.  C.  483,  83  SB  668. 

Oh. — ^Kucfaenmeister  v.  O'Connor,  9 
Oh.  Dec.  (Reprint)  169,  11  ClncLBul 
120, 

Okl. — Western  Union  Tel.  Co.  v. 
Reeves,  34  Okl.  468,  126  P  216. 

Pa. — Wright  V.  Philadelphia  Rapid 
Transit  Co.,  236  Pa.  132,  84  A  669. 

S.  C. — Mack  V.  South  Bound  R.  Co., 

62  S.  C.  323,  29  SB  906,  68  AmSR 
913.    40   LRA    679. 

Tex. — Missouri  Pac  R.  CTo.  v.  Shu- 
ford.  72  Tex.  166.  10  SW  408;  Gulf, 
etc.,  R.  Co.  V.  Dooley,  62  Tex.  Civ.  A. 
346,  131  SW  831. 

Vt. — Blodgett  V.  Brattleboro,  30 
Vt.    579. 

a  U.  S. — Milwaukee,  etc.,  R  Co. 
V.  Arms,  91  U.  S.  489,  23  L.  ed.  374; 
Beale  v.  Railway  Co.,  2  F.  Cas.  No. 
1,159,  1  Dill.  668. 

Ala. — Patterson  v.  South  Alabama, 
etc..  R.  Co.,  89  Ala.  318,  7  S  437; 
Alabama  Great  Southern  R.  Co.  v. 
Arnold,  80  Ala.  600,  2  S  337;  South 
Alabama,   etc.,   R.   (io.   v.   McLendon, 

63  Ala.  266;  Rhodes  v.  Roberts,  1 
Stew.   145. 

Colo. — Wall  V.  Cameron,  6  Colo. 
276  [cit  Murphy  v.  Hobbs,  7  Colo. 
641,  553,  5  P  119,  49  AmR  366];  Kan- 
sas Pac.  R.  Co.  V.  -Miller,  2  Colo.  442. 

Ga. — Chattanooga,  etc.,  R.  Co.  v. 
Llddell,  85  Ga.  482,  11  SB  863,  21 
AmSR    169. 

111. — Louisville,  etc.,  R.  Co.  v  Wurl, 
62  111.  A.  381. 

Iowa. — Cochran  v.  Miller,  18  Iowa 
128 

kan. — Kansas  City,  etc.,  R.  Co.  v. 
Kler.  41  Kan.  661,  671,  21  P  770,  13 
AmSR  311;  Kansas  Pac.  R.  Co.  v. 
Kessler,  18  Kan.  623;  Leavenworth, 
etc.,   R.  Co.  v.   Rice,   10  Kan.   426. 

Ky. — Searcy  v.  Golden,  172  Ky.  42, 
49,  188  SW  1098;  Louisville,  etc.,'  R. 
Cto.  V.  Wllkins,  143  Ky.  572,  136  SW 
1023,  1025,  AnnCasl912D  618  [quot 
(3yc];  Central  Pass.  R.  (3o.  v.  Chat- 
terson,  29  SW  18,  17  KyL  5;  Mays- 
vllle,  etc.,  R.  Co.  v.  Herrlck,  IS  Bush 
122;  Kounts  v.  Brown,  16  B.  Mon.  577; 
Louisville,  etc.,  R.  Co.  v.  Constantlne, 
14  KyL  432.  And  see  Mud  River 
Coal,  etc..  Co.  v.  Williams,  15  KyL 
847   (recognizing  rule). 

Md. — Baltimore,  etc.,  R.  Co.  v.  Brel- 
neg.   25  Md.    378,   90  AmD  49. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Stathan,  42  Miss.  607,  97  AmD  478; 
Southern  R.  Co.  v.  Kendrlck,  40  Miss. 
374,   90   AmD  832. 

Mo. — ^McKeon  v.  Cltlsens'  R.  Co.,  42 
Mo.  79;  Kennedy  v.  North  Missouri 
R.  Co.,  36  Mo.  361;  Bdelmann  v. 
St.  Louis  Transfer  Co.,  3  Mo.  A. 
503. 

N.  H. — Taylor  v.  Grand  Trunk,  etc 
R.  Co.,  48  N.  H.  304,  2  AmR  229; 
Hopkins  V.  Atlantic,  etc..  R.  Co.,  86 
N.  H.  9,  27  AmD  287;  Whipple  ▼. 
Walpole.  10  N.  H.  180. 

Oh. — Kuchenmelster  v.  O'Connor,  9 
Oh.  Dec.  (Reprint)  159,  11  ClncLBul 
120. 

"The  rule  is.  that  punitive  dam- 
ages can  be  allowed  for  negligence, 
only  where  the  evidence  shows  reck- 
lessness or  Indifference  to  the  safety 
of  others,  or  where  the  injury  Is  ma- 
licious or  wanton  tfr  the  negligence 
is  gross."     Searcy  v.   Golden,  supra. 

[a1  A,nUea,tlo&  of  nde.— A  re- 
quested instruction  on  exemplary 
damages  was  modified  by  the  court's 
adding  that  punitive  damages  are 
given,  where  the  action  has  been 
prompted  by  recklessness,  wanton- 
ness, willfulness,  malice,  or  hap- 
pened   through    negligence.      It    was 


held  that  the  modification  taken  in 
its  entirety  did  not  authorize  a  re- 
covery for  exemplary  damages  for 
ordinary  negligence.  Mack  v.  8outh 
Bound  R.  Co.,  52  S.  C.  323,  29  SB 
906,   68   AmSR   tOO.    40   LRA  679. 

9.  U.  S. — Milwaukee,  etc.,  R.  Co. 
v.  Arms,  91  U.  S.  489,  23  L.  ed.  J71; 
Philadelphia,  etc,  R.  Oi.  v.  Quigley, 
21  How.  202,  16  L.  ed.  73;  MominK 
Journal  Assoc,  v.  Rutherford,  51  Ted. 
518,  2  CCA  354,  16  LRA  803;  Hen- 
ning  v.  Western  Union  TeL  Co.,  41 
Fed:  864;  U.  S.  v.  Taylor,  35  Fed. 
484. 

Ala. — Clinton  Min.  Co.  v,  Bradford. 
76  8  74;  Alabama  Consol.  Coal,  etc 
Co.  V.  Cowden.  175  Ala.  108,  56  S  984; 
Western  Union  Tel.  Co.-  v.  Seed,  lU 
Ala.  670,  22  S  474;  Richmond,  etc, 
R.  Co.  v.  Greenwood,  99  Ala.  501,  14 
S  495;  Kansas  City,  etc,  R.  Co.  v. 
Phillips,  98  Ala.  159,  13  S  65;  AU- 
bama  Great  Southern  R.  Co.  v.  Hill. 
90  Ala.  71,  8  S  90,  24  AmSR  764, 
9  LRA.  442;  Patterson  v.  South. 
etc.,  Alabama  R.  Co.,  89  Ala.  31S, 
7  S  437;  Wilkinson  v.  Searcy,  TS  Ala. 
176;  Llenkauf  v.  Morris,  66  Ala. 
406;  South,  etc.,  Alabama  R  Co.  t. 
McLendon,  63  Ala.  266;  Mobile,  etc, 
R.  Co.  V.  Ashcraft,  48  Ala.  15. 

Ark. — Texarkana  Gas,  etc.,  Co.  v. 
Orr,  69  Ark.  215,  27  SW  66,  43  AmSR 
SO;  Citizens'  St.  R.  Co.  v.  Steen,  42 
Ark.  321.      , 

Colo. — ^Western  Union  Tel.  Cc,  t. 
Byser,  2  Colo.  141. 

Conn. — Welch  v.  Durand,  36  Conn. 
182,  4  AmR  55;  Linsley  v.  BusbnelL 
16  Conn.  225,  38  AmD  79.  See  Hull  v. 
Douglass,  79  Conn.  266.  64  A  351 
(holding  that  under  a  complaint,  al- 
leging that  plalntiil  was  injured  br 
a  vicious  buU  which  defendant  with 
knowledge  of  Its  vicious  disposition 
and  habits  knowingly  allowed  to  tres- 
pass In  a  pasture  belonging  to  plain- 
tiff's father,  plaintiff  was  entitled  to 
recover  exemplary  damages). 

D.  G. — Kilbourn  v.  Thompson,  11 
D.   C.    401. 

111.— Kolb  v.  O'Brien,  86  111.  210: 
Chicago  V.  Martin,  49  111.  241,  9i 
AmD  690;  Peoria  Bridge  Assoc,  t. 
Loomis,  20  111.  235,  71  AmD  263: 
Dean   v.    Blackwell,    18    UL    336. 

rnd. — Louisville,  etc,  R.  Co.  v. 
Shanks,    94    Ind.    698. 

Iowa. — Cochran  v.  Miller,  13  Iowa 
128:  Frink  v.  Coe,  4  Greene  5S5,  61 
AmD  141. 

Kan. — Williams  v.  Benson,  87  Kan. 
421,  124  P  531;  Kansas  Pac  R.  O 
v.  Little.  19  Kan.  367;  Hefiey  v. 
Baker,  19  Kan.  9;  Kansas  Pac  R. 
Co.  v.  Kessler,  18  Kan.  523;  Leaven- 
worth, etc.  R.  Co.  v.  Rice,  10  Kan. 
426:  Wiley  v.  Keokuk,  6  Kan.  94; 
Atchison,  etc.  R.  Co.  v.  Long,  6  San. 
A.  644,  47  F  993. 

Ky. — ^Louisville,  etc,  R.  <3o.  v. 
Smith.  136  Ky.  462.  122  SW  806: 
Louisville,  etc.,  R.  Co.  v.  Roth.  IM 
Ky.  769,  768.  114  SW  264  [cit  Cyel: 
Louisville,  etc.,  R.  Co.  v.  Schroader. 
113  SW  874;  Louisville,  etc.  R.  Cn. 
V.  Baden,  122  Ky.  818.  93  SW  7.  !S 
KyL  365.  6  LRANS  581;  Louisville, 
etc.,  R.  Co.  V.  'Kelly.  100  Ky.  421,  M 
SW  852.  40  SW  462,  19  KyL  69: 
Louisville,  etc.,  R.  Co.  v.  Greer.  !» 
aw  387.  16  KyL  667;  Central  Pa» 
R.  Co.  T.  Chatterson,  29  8W  18,  17 
KyL  5;  Louisville,  etc,  R  Co.  v- 
Long.  94  Ky.  410,  22  SW  747.  15  Kyi' 
199:  Louisville,  etc..  R.  Co.  v.  Earl. 
94  Ky.  868.  22  SW  «07,  15  KyL  1«4: 
Jacobs  V.  Louisville,  etc,  R.  Co..  » 
Bush  263:  Kentucky  Cent.  R  Co.  v. 
Dills,  4  Bush  598:  Bowler  v.  Lan*.  » 
Mete.  311;  Kountz  v.  Brown.  16  g. 
Mon.  577;  Fleet  v.  Hollenkemp,  13  B. 
Mon.   219.   56  AmD  663.  , 

La. — ^Hamilton  v.  Morgan's  Louttl- 
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out  definition  of  termg,^**  it  is  by  others  explained 
as  requiring  negligence  in  such  degree  as  to  amount 
to  wantonness  and  positive  misconduct,  manifesting 
a  conscious  disregard  of  the  rights  of  others  and  a 
reckless  indifference  to  consequences,'^  and  some 
cases  hold  that  the  term  "gross"  negligence  is  not 


alone  sufScient  to  characterize  the  circumstances  un- 
der whioh  exemplary  damages  may  be  recovered,*^ 
that  there  must  be  willful  misconduct  or  such  an  en- 
tire want  of  care  as  will  raise  the  presumption  of  a 
conscious  indifference  to  consequences.**  It  most, 
it  has  been  held,  be  shown  that  the  person  in  default 


ana,  etc.,  R.,  etc.,  Co.,  42  Ia.  Ann. 
m.  8  S  588. 

Me.— Wilkinson  v.  Drew,  76  Ma. 
360. 

Md. — BaHlmore,  etc.,  R.  Co.  ▼. 
Breinlg.  26  Md.   378,  90  AmD  49. 

Ui8B. — Yasoo,  etc.,  R.  Co.  v.  Fletch- 
er, 100  Miss.  589,  5S  S  667;  Silver  v. 
Kent.  60  Miss.  124;  Memphis,  etc., 
R.  Co.  v.  Whitfield,  44  Miss.  466,  7 
AmR  699;  Helm  v.  McCalighan,  32 
Miss.  17,  66  AmD  588;  Vlcksburg, 
etc,  R.  Co.  V.  Fatton,  31  Miss.  156, 
(6  AmD  552. 

Mo. — Von  Frafcsteln  v.  Windier,  2 
Mo.  A.   598. 

N.  H. — Taylor  y.  Grand  Trunk  R. 
Co.,  48  N.  II  304,  2  AmR  229;  Hop- 
kins V.  Atlantic,  etc.,  R.  Co.,  86  N. 
H.  9,  72  AmD  287;  Whipple  v.  Wal- 
pole^  10  N.  H.    130. 

N.  Y.— Volt*  V.  Blackmar,  64  N.  T. 
440;  Caldwell  v.  New  Jersey  Steam- 
boat Co..  47  N.  T.  282;  Millard  v. 
Brown,  36  N.  T.  297;  Plsher  v.  Met- 
ropolitan Bl.   R.  Co.,  34  Hun   433. 

N.  C. — Knowles  v.  Norfolk  South- 
em  R.  Co.,  102  N.  C.  69,  9  SB  7; 
Holmes  V.  Carolina  Cent.  R.  Co.,  94 
\.  C    318. 

*  Pa! — Pl'ttsbnrKh,  etc.,  R.  Co.  t. 
Lyon.  123  Pa.  140,  16  A  607.  10  AmSR 
517,  2  LRA  489;  Lake  ^hore,  etc., 
R.  Co.  V.  Rosenxwelg,  113  Pa.  619,  6 
A  545;  Nagle  v.   MuUison.   34  Pa.  48. 

S.  C. — Braaington  v.  South  Bound 
R.  Co..  62  S.  C.  326,  40  SB  665,  89 
AmSR  905;  Mack  v.  South  Bound  R. 
Co.,  52  S.  C.  323,  29  SE  905,  68  AmSR 
913;  Qulnn  ▼.  South  Carolina  R.  Co., 
29  8.  C.  881,  7  SE  614.  1  LRA  682: 
Palmer  v.  Charlotte,  etc.',  R.  Co.,  8 
S.  C.   680,    16    AmR   760. 

Tenn. — Liouisvllle,  etc.,  R.  Co.  T. 
Guinan,  11  Lea  98,  47  AmR  279; 
Byram  v.  McOulre,  3  Head  530. 

Tex. — Missouri  Pao.  R.  Co.  v.  John- 
son, 72  Tex.  95,  10  SW  325;  Gulf, 
etc.,  R  Co.  V.  Levy,  69  Te*.  642,  46 
AmR  269;  Southern  Cotton  Press,  etc., 
Co.  V.  Bradley,  62  Tex.  687;  Kolb 
V.  Bankhead,  18  Tex.  228. 

Wis. — Melbus  V.  Dodge,  38  Wis. 
JOO.  20  AmR  6;  Pickett  v.  Crook.  20 
Wis,  358. 

Wyo. — Union  Pap.  R.  Co.  v.  Hause, 
1  Wyo.  27. 

Eng. — ^Ehnblen  v.  Myers,  6  H.  & 
N.  54,  158  Reprint  23,  8  ERC  364. 

IOl  Milwaukee,  etc.,  R.  Co.  v. 
Arms,  91  V.  S.  489,  493,  23  L.  ed. 
374. 

"It  is  Insisted,  however,  that  where 
there  is  'gross  negligence,'  the  jury 
can  properly  give  exemplary  dam- 
aees.  There  are  many  cases  to  this 
effect  The  difficulty  is,  that  they 
do  not  define  the  term  with  any  ac- 
curacy; and.  If  it  be  made  the  cri- 
terion by  which  to  determine  the 
liability  .  .  .  beyond  the  limit  of  In- 
demnity, it  would  seem  that  a  pre- 
cise meaning  should  be  given  to  it. 
This  the  courts  have  been  efnbar- 
rasxed  In  doing."  Milwaukee,  etc., 
R.  Co.  V.  Arms,  91  U.  S.  489,  493,  23 
li.  ed.  374. 

11.  U.  8. — ^Lake  Shore,  etc.,  R. 
Co.  V.  Prentice,  147  U.  S.  101,  18  SCt 
361.  37  L.  ed.  97;  Milwaukee,  etc., 
R.  Co.  v.  Arms,  91  U.  8.  489.  23  L. 
ed.  374:  Philadelphia,  etc..  R.  Co. 
V.  Qulgley.  21  How.  202.  16  L.  ed. 
73:  U.  8.  V.  Taylor.  35  Fed.  484; 
Hull  V.  Richmond,  12  F.  Cas.  No. 
C.861,   2   Woodb.   &  M.,  337. 

Ala. — Columbus,  etc.,  -  R.  Co.  v. 
Bridges,  86^1a.  448,  6  8  864,  11 
AmSR  68;  Wilkinson  v.  Searcy,  76 
Ala.  176;  Llenkauf  v.  Morris,  66  Ala. 
406:  Birmingham  Water  Works  Co. 
V.  Keiley,  2  Ala.  A.  629.  56  S  838; 
Blmilngnam  Water  Works  Co.  v.  WU- 
■on,  2  Ala.  A.  581,  56  S  760. 
,    Ark. — St.    Louis,    etc.,    R.    Co.    v. 


Hall,  53  Ark.  7,  18  SW  138;  Citizens' 
St.  R.  Co.  v.  Steen,  42  Ark.  321. 

Ga. — Chattanooga,  etc.,  R.  Co.  v. 
Llddell,'  85  Oa.  482.-11  SE  868,  21 
AmSR  169. 

111.— Kolb  V.  O'Brien,  86  111.  210; 
Peoria  Bridge  Assoc,  v.  Loomls.  20 
in.  235,  71  AmD  263.  See  Coal  Belt 
Enactric  R.  Co.  v.  Toung,  126  111.  A. 
661. 

Ind. — Louisville,  etc.,  R. '  Co.  v. 
Shanks,  94  Ind.  698. 

Kan. — Western  Union  Tel.  Co.  v. 
Lawson,  66  Kan.  660,  72  P  283;  At- 
chison, etc.,  R.  Co.  v.  Stewart,  55  Kan. 
667,  31  P  961;  Kansas  City,  etc.,  Ri 
Co.  V.  Kier,  41  Kan.  661,  671,  21  P  770, 
13  AmSR  311;  West  v.  Western  Union 
Tel.  Co.,  89  Kan.  93,  17  P  807,  7  AmSR 
530;  Southern  Kansas  R.  Co.  v.  Rice, 
88  kan.  898,  16  P  817,  6  AmSR  766; 
Parsons  v.  Lindsay,  26  Kan.  426; 
Kansas  Pac.  R.  Co.  v.  Little,  19  Kan. 
267;  Hefley  v.  Baker,  19  Kan.  9: 
Kansas  Pac.  R.  Co.  v.  Kessler,  18 
Kan.  523;  Leavenworth,  etc.,  R.  Co. 
V.  Rice,  10  Kan.  426 :  Wiley  v.  Keokuk. 
6  Kan.  94;  Atchison,  etc.,  R.  Co.  v. 
Lamoreux,   5   Kan.  A.   813,   49   P   142. 

Ky. — Searcy  v.  Golden,  172  Ky.  42, 
188  SW  1098;  Woody  v.  Louisville  R. 
Co.,  153  Ky.  14,  164  SW  384;  Straight 
Creek  Coal  Co.  v.  Huddleston,  147 
Ky.  94,  143  SW  775;  National  Casket 
Co.  V.  Powar,  137  Ky.  156,  164,  125 
SW  279;  Louisville,  etc.,  R.  Co,  v. 
Smith.  136  Ky.  462,  122  SW'806; 
Chesapeake,  etc.,  R.  Co.  v.  Statter- 
fleld.  100  SW  844,  30  KyL  1168;  South 
Covington,  etc.,  R.  Co.  v.  Cleveland, 
100  SW  28$,  30  KyL  1072,  11  LRANS 
868;  Louisville,  etc.,  R.  Co.  v.  Greer, 
29  SW  317,  16  KyL  <67;  Jacobs  v. 
Louisville,  etc.,  R.  Co.,  10  Bush 
263;  Kentucky  Cent.  R.  Co.  v.  Dills,  4 
Bush   593. 

La. — ^Hamilton  v.  Morgan's  Louisi- 
aha,  etc.,  R.,  etc.,  Co.,  42  La.  Ann. 
824.  8  S  686. 

Mich. — Allison  V.  Chandler,  11  Mich. 
542.    ' 

Miss. — Godfrey  v.  Meridan  Light, 
etc.,  Co.,  101  Miss.  565,  58  9  534: 
Illinois  Cent.  R.  Co.  v.  Dodds,  97 
Miss.  865,  53  8  409;  Chicago,  etc.,  R. 
Co.  V.  Scurr,  69  Miss.  456,  42  AmR 
373 

Mo.— Leahy  v.  Davis,  121  Mo.  227, 
26  SW  941. 

N.  T. — Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282;  Millard 
V.  Brown,  35  N.  T.  297;  Fisher  v. 
Metropolitan  El.  R.  Co.,  34  Hun  433; 
Wallace  v.  New  York,  2  Hilt.  440, 
9  AbbPr  40,  18  HowPr  169. 

N.  C. — ^Arthur  v.  Henry,  157  N.  C. 
398,  73  SE  206;  Knowles  v.  Norfolk 
So.  R.  Co.,  102  N.  C.  59,  9  SB,  7; 
Holmes  v.  Carolina  Cent.  R.  Co., 
94  N    C    318 

Oki. — Chicago,  etc.,  R.  Co.  v.  Wells, 
156  P  314;  St.  Louis,  etc.,  R.  Co.  v. 
Freeland,  39  Okl.  60,  134  P  47;  Ft. 
.Smith,  etc.,  R.  Co.  v.  Ford,  84  Okl. 
675,  126  ,P  746,  41  LRANS  745;  At- 
chison, etc.,  R.  Co.  v.  Chamberlain, 
4  Okl.  642,  46  P  499. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v, 
Rosenzweig,    113   Pa.   619,  6  A   545. 

S.  C— Bums  V.  Kendall,  96  S.  C. 
385,  80  SE  621:  Watts  v.  South 
Bound  R.  Co.,  60  S.  C.  67,  38  SE 
240. 

Tenn. — East  Tennessee,  etc.^R.  Co. 
V.  Lee.  90  Tenn.  670,  18  SW  268; 
Louisville,  etc.,  R.  Co.  v.  Guinan, 
11   Lea  98,   47  AmR   279. 

Tex. — ^International,  etc.,  R.  Co.  v. 
Braiill,  78  Tex.  314,  14  SW  609; 
Southern  Cotton  Press,  etc,  Co.  v, 
Bradley,  52  Tex.  687:  Gulf,  etc.,  R. 
Co.  T.  McFadden,  (Civ.  A.)  26  SW 
461. 

Utah. — Rugg  V.  Tolman,  89  Utah 
295,  117  P  64. 


Wis.- Pickett  V.  Crook,  20  Wis. 
368. 

Eng. — Emblen  v.  Myers,  6  H.  & 
N.  54,  168  Reprint  23,  8  ERC  364. 

"Gross  negligence  within  the 
strictest  signification  of  the  phrase, 
which  must  be  construed  to  mean 
such  entire  want  of  care  as  to  raise 
a  presumption  that  the  person  In 
fault  is  conscious  of  the  probable 
consequences  of  his  carelessness, 
and  is  IndltCerent,  or  worse,  to  the 
danger  of  injury  to  the  persons  or 
property  of  others.",  Wilkinson  v. 
Searcy,  76  Ala.  176,  181;  Llenkauf 
V.  Morris,  supra. 

"It  Is  only  where  the  negligence 
manifests  a  wanton  disregard  of  the 
lives  or  safety  of  others  or  is  will- 
ful or  malicious  that  such  recovery 
is  allowed."  National  Casket  Co.  v. 
Powar,  supra. 

"Gross  negligence  is  the  failure 
to  take  such  care  as  a  person  of 
common  sense  and  reasonable  skill 
In  like  business,  but  of  careless  hab- 
its, would  observe  in  avoiding  In- 
jury to  his  own  person  or  life,  under 
circumstances  of  equal  or  similar 
danger  to  the  plaintiff  on  the  occa- 
sion under  consideration."  Louis- 
ville, etc.,  R.  Co.  V.  Greer,  supra. 

U.  U.  S. — Milwaukee,  etc,  R.  Co. 
▼.  Arms,  91  U.  8.  489.  23  L.  ed.  374: 
Memphis  Tel.  Co.  v.  Cumberland 
Tel.,  etc.,  Co..  231  Fed.  836,  146  CCA 
31. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Owings,  204  SW  1146. 

Fla. — Dowllng  Lumber  Co.  v.  King, 
62  Fla.  151,  57  S  337;  Florida  South- 
ern R.  Co.  V.  Hirst,  30  Fla.  1,  11 
8   606,   32  AmSR  17,   16  LRA  631. 

Ky.— Moore  v.  Hart,  171  Ky.  726, 
188  SW  861;  Woody  v.  Louisville  R. 
Co.,  163  Ky.  14,  164  SW  384. 

8.  C. — ^Watts  V.  South  Bound  R. 
Co.,   60  8.  C.   67,   38  8E  240. 

Utah. — Rugg  V.  Tolman,  39  Utah 
295,    117    P    54. 

[a]  CMiiiliial  aatnre<— (1)  In  or- 
der to  warrant  a  recovery  In  puni- 
tive damages  for  negligence,  it  must 
be  reckless  and  of  a  criminal  nature, 
and  must  be  clearly  established. 
Cleghorn  v.  New  York  Cent.,  etc, 
R.  Co.,  66  N.  Y.  44,  15  AmR  376. 
(2)  Exemplary  damages  can  proceed 
only  from  gross  criminal  negligence, 
such  negligence  as  evinces  on  the 
part  of  defendant  a  wanton  disre- 
gard of  the  safety  of  othbrs,  and 
which  in  law  Is  equivalent  to  malice. 
Pickett  V.  Crook,   20  Wis:  368. 

13.  U.  8. — Milwaukee,  etc.,  R.  Co. 
V.  Arms,  91  U.  S.  489,  23  L.  ed.  374; 
Philadelphia,  etc.,  R.  Co.  v.  Qulg- 
ley, 21  How.  202.  16  L.  ed.  73;  Mem- 
phis Tel.  Co.  V.  Cumberland  Tel , 
etc.,  Co.,  231  Fed.  836,  146  CCA 
$1;  Whltmer  v.  El  Paso,  etc.,  Co., 
201  Fed.   193.  200,  119  CCA  637. 

Ala. — Birmingham  Waterworks  Co. 
V.    Davis.    (A.)    77    8    927. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Evans,  104  Ark.  89,  148  SW 
264;  Greer  v.  White,  90  Ark.  117, 
118  SW  258,  17  AnnCas  270;  St. 
Louis,  etc.,  R.  Co.  V.  Dysart,  89  Ark. 
261,  116  SW  224;  St.  Louis  South- 
western R.  Co.  V.  Myiell,  87  Ark.  123, 
112  SW  203;  Harris  Lumber  Co.  v. 
Morris,  80  Ark.  260.  96  SW  1067; 
Arkansas,  etc..  R.  Co.  v.  Stroude, 
77  Ark.  109,  91  SW  18,  113  AmSR 
130. 

S.  C. — Boyd  V.  Blue  Ridge  R.  Co., 
66  S.  C.   326.   43   SE   817. 

Tex. — Southern  Cotton  Press,  etc., 
Co.  V    Bradley,  62   Tex.   587. 

See  Wallace  v.  New  York,  2  Hilt. 
(N.  T.)  440,  9  AbbPr  40,  18  HowPr 
169  (where  in  an  action  against  the 
city  for  personal  injuries  caused  by 
defects  In  the  sidewalk  it  was  held 
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was  conscious  that  injury  would  be  a  probable  con- 
sequence of  his  negligence.^'  Other  cases  hold  that 
the  act  done  or  omitted  must  be  the  result  of  inten- 
tion, and  mere  neglect  cannot  ordinarily  be  so  re,- 
garded.''^  On  the  other  hand  it  has  been  held  that 
it  is  not  necessary  that  defendant 's  acts  should  ac- 
tually evince  a  willful  design  "  or  intent  *'  to  in- 
jure, nor  that  there  should  be  an  entire  want  of  alL 
care.^* 

Where  negligence  is  wanton,  punitive  damages 
may  be  allowed." 

Acts   of   omission.     Punitive   damages   m%y   bO' 
awarded  for  failure  to  perform  a  manifest  duty  as 
well  as  for  the  negligent  performance  of  an  act 
which  involves  a  breach  of  duty."' 

Under  a  statute  providing  for  punitive  damages 
where  defendant  has  been  guilty  of  oppression, 
'  fraud,  or  malice,  actual  or  presnmfed,  it  has  been 
held  that  punitive  damages  cannot  be  had' for  "gross 
carelessness. ' '  '^  Under  such  a  statute  it  is  not 
every  ca^e  of  grossly  negligent  conduct  which  will 
warrant  the  inaction  of  exemplary  or  punitive  dam- 
ages, but  the  conduct  which  constitutes  the  gross 
negligence  must  have 'been  actuated  by,  or  accom- 
panied with,  some  evil  intent,  or  such  conduct  must 
have  been  of  a  character  so  grossly  negligent  as  to 
that  exemplary  damages  could  not 
ibe  recovered  unlesc  the  circum- 
stances showed  a  deliberate  and  pos- 
itive Intention  to  injure,  or  a  reck- 
less disregard  of  personal  safety); 
Ebst  Tennessee,  etc.,  R.  Co.  v.  Lee, 
90  Tenn.  MO,  18  SW  268  (holdlngr 
that  a  charge  upon  the  subject  of 
punitive  damages  In  a  personal  In- 
jury case  is  erroneous  if  it  merely 
Instructs  the  Jurors  that  they  may 
allow  vindictive  damages  if  they 
find  that  defendant's  act  was  char- 
acterized by  "gross  negligence," 
without  explaining  that  "gross  negli- 
gence" in  this  connection  implies 
such  entire  want  of  care  or  reckless- 
ness of  conduct  as  is  the  equivalent 
of  "positive  misconduct"  Or  evinces 
"a  conscious  indifference  to  conse- 
quences"). 

"Negligence  which  shows  a  reck- 
less indifference  to  consequences  and 
to  the  rights  and  safety  of  others 
is  the  equivalent  of  willful  wrong, 
so  far  as  concerns  the  allowance  of 
exemplary  damages."  Whltmer  v. 
KI   Paso,   etc.,   Co.,   supra. 

I'fc  Richmond,  etc.,  R.  Co.  v. 
Vance,  93  Ala.  144,  9  S  E74,  30  AmSR 
41. 

15.  Chicago  v.  Martin,  49  III.  241, 
95  AmD  590;  Peoria  Bridge  Assoc. 
V.  Loomis,  20  111.  23S.  71  AmD  263. 

16.  Whltmer  v.  El  Paso,  etc.,  R. 
Co.,  201  Fed.  193,  200,  119  CCA  <37; 
Kansas  Pac.  R.  Co.  v;  Kessler,  18 
Kan.  523;  Quinn  v.  South  Carolina 
R.  Co..  29  S.  C.  381,  7  SK  614,  1  LRA 
S82;  Palmer  v.  Charlotte,  etc.,  R.  Co., 
3   8.   C.   580,    16   AmR    750. 

"When  a  person  from  his  knowl- 
edge of  existing  circumstances  and 
conditions  is  conscious  that  his  con- 
duct will,  probably  result  in  injury 
to  others,  and  yet,  with  reckless  in- 
difference or  disregard  of  the  prob- 
able consequences,  although  he  may 
have  no  intent  to  injure,  does  the 
act,  or  fails  to  do  the  act,  and  the 
injury  results,  there  is  liability  for 
exemplary  damages."  Whltmer  v.  El 
Paso,    etc.,    Co.,    supra. 

17.  Chesapeake,  etc.,  R.  Co.  v. 
John.  1S5  Ky.  264,  159  SW  822,  50 
LRANS   853. 

18.  Alabama  Great  Southern  R. 
Co.  v.  Hill,  93  Ala.  514,  9  S  722,  30 
AmSR  65. 

19.  Standard  Engineering  Co.  v. 
Ornamental  Bulkhead,  etc.,  Co.,  226 
Fed.   193,    141   CCA  191. 

SO.  Louisville,  etc.,  R.  Co.  v. 
Roth,    130    Ky.    759,    114    SW    264. 


be  deemed  equivalent  to  such  intent.^' 

[$  285]  4.  .Fraud.  While  the  cases  in  enumer- 
ating the  grounds  for  an  award  of  exemplary  dam- 
ages ordinarily  include  fraud  as  an  element  which 
will  warrant  a  recovery,*'  the  right  to  recover  puni- 
tive damages  in  an  action  for  fraud  or  deceit  is  one 
as  to  which  the  authorities  are  in  some  conflict  and 
which  is  elsewhere  discussed.'* 

[i  286]  F.  Persons  Entitled  to  Becorer.  Ei- 
emplary  damages  may  be  recovered  by  private  in- 
dividuals,** private  corporations,**,  or  by  the  govern- 
ment;-*' the  representative  of  a  decedent  may  re- 
cover exemplary  damages  where  the  right  of  action 
survives.** 

[i  287]  a.  Persons  Uablfr— 1.  In  GeneraL  In- 
asmuch as  the  basis  of  an  allowance  of  exemplary 
damages  is  the  commission  of  an  intentional  wroDg," 
they  will  not  be  awarded  where  the  wrongdoer  by 
reason  of  his  tender  years  ^°  or  lack  of  mental  capa- 
city*' is  incapable  of  a  wrongful  intent;  further 
they  can  be  awarded  only  as  against  one  who  has 
participated  in  the  wrong.'* 

Liability  of  sureties  on  bonds.  Exemplary  dam- 
ages are  nbt  generally  recoverable  against  sureties 
Upon  bqnds,"  even  though  the  breach  on  the  part  of 
the  principal  was  malicious  or  tortious." 


ai.  Terlan  v.  Linkletter,  80  Cat. 
136,  22  P  70. 

aa.  Western  Union  Tel.  Co.  v. 
Gates.  (Okl.)  164  P  779;  Williams  v. 
Baldrey,   (Okl.)   152  P  814. 

as.  Conn. — Bennett  v.  Gibbons,  55 
Conn.  460,  12  A  99;  Piatt  v.  Brown, 
30  Conn.  336;  Ives  v.  Carter,  24  Conn. 
392 

111. — Chicago  V.  Martin,  49  111.  841, 
95  AmD  590;  Batman  v.  Cook,  120 
III.  A.  203;  Kelly  v.  Valentine,  IT 
111.  A.   87. 

Ind.— MiUison  v.  Boch,  L7  Ind.  227. 

Kan. — Cady  v.  Case,  45^  Kan.  783, 
26  P  448. 

La. — Massle  v.  Bally,  33  La.  Ann. 
485. 

Minn. — Boetcher  v.  Staples,  27  Minn. 
308,  7  NW  263,  38  AmR  296. 

N.  T.— Addington  v.  Allen,  11 
Wend.  374. 

S.  C. — Welborn  v.  Dixon,  70  S.  C. 
108.  49  SE  232,  3  AnnCas  407. 

Tex. — Gordon  v.  Jones,  27  Tex. 
620;  Oliver  v.  Chapman,  16  Tex. 
400;  Cole  v.  Tucker,  6  Tex.  266; 
Graham  v.  Roder,  6  Tex.  141;  San 
Antonio,  etc,  R.  Co.  v.  Kniflen,  4 
Tex.  Civ.  A.  484,  23  SW  467. 

Vt.— Nye   V.   Merriam,    36   Vt.   438. 

34.    See  Fraud  [20  Cyc  1431. 

as.     See  cases  supra  J|  268-285. 

as.    See  Corporations. 

a7.     U.  S.  v.  Taylor,  36  Fed.  484. 

as.  Conn. — Murphy  v.  New  York, 
etc.,   R.   Co.,  29   Conn.    496. 

Iowa. — Union  Mill  Co.  v.  Premier, 
100  Iowa  640.  69   NW  876. 

Miss. — ^Wagner  v.  Gibbs,  80  Miss. 
63.  31  S  434,  92  AmSR  698. 

Mont. — Bohm  v.  Dunphy,  1  Mont. 
333 

Vt, — Bradley  v.  Andrews,  51  Vt. 
526;  Earl  v.  Tupper,  46  Vt.  276; 
Whltcomb  V.  Cook,   38  Vt.  477. 

See  generally  Abatement  and  Re- 
vival  i   344. 

39.     See  supra  {    279. 

[a]  AppUoation  of  rtil*. — ^Defend- 
ant telephone  company,  having  ac- 
Quired  a  controlling  interest  in  the 
T.  Company  without  knowledge  of 
the  existence  of  a  contract  between 
it  and  complainant  for  the  exchange 
of  business,  was  not  liable  for  puni- 
tive damages  for  breach  of  that  con- 
tract after  acquiring  such  control. 
Southwestern  Tel.,  etc.,  Co.  v.  Mem- 
phis Tel.  Co.,  Ill  Ark.  474,  163  SW 
1153. 

UablUty  of  ootpoxatloii  gmarally 
see  Corporations. 

Uabllltr  o<  carrUr  for  acta  of  9ja- 


ployees   see  Carriers   {S   1396-1398. 

30.  O'Brien  v.  Loomis,  43  Mo.  A. 
29 

81.  Mclntyre  v.  Sholty.  121  TO. 
660,  13  NE  239,  2  AmSR  140.  Bee 
Ullrich  v.  New  York  Press  Co.,  23 
Misc.  168,  60  NYS  788  (where  the 
rule  was  recognized  in  an  action  for 
libel   against   a   newspaper). 

UablUty  of  Inaam  peMoa  for  ex- 
•mplary  damares  see  Insane  Per- 
sons   [22    Cyc    1212]. 

38.  Lake  Shore,  etc.,  R.  Co.  v. 
Prentice,  147  U.  S.  101.  13  SCt  261, 
37  L.  ed.  97;  Western  Union  Tel.  Co. 
V.  Cashman,  132  Fed.  805,  65  C!CA 
607;  Palo  Alto  Bank  v.  Pacific  Pos- 
tal Tel.  Cable  Co.,  103  Fed.  841  [all 
109  Fed.  369,  48  CCA  418,  64  LRA 
711];  Constantine  v.  Rowland,  147 
Iowa  142,  147,  124  NW  189  felt  Cyc]; 
Craven  v.  Blooraingdale,  171  N.  Y. 
439,  64  NE  169  [rev  64  App.  Div. 
266.  66  NTS  525  (aff  30  Misc.  650,  64 
NYS    262)]. 

[a]  Applleatloaa  of  na»r— (1) 
A  collector  of  internal  revenue  who 
was  not  present  when  other  revenue 
officers  attempted  to  break  into 
plaintiff's  dwelling  house  or  when 
they  unlawfully  entered  and  searched 
such  dwelling  house,-  and  who  did 
not  participate  in,  authorize,  or  rati- 
fy the  acts  done.  Is  not  liable  for 
punitive  damages.  Kercbeval  v.  Al- 
len, 220  Fed.  262,  135  (XA  1.  (2) 
A  sheriff,  liable  for  injuries  done  by 
his  deputy,  cannot  be  charged  in  ex- 
emplary damages  for  the  misconduct 
of  such  deputy.  Nixon  v.  Rauer, 
(Cal.)  66  P  221,  222.  (3)  In  an  ac- 
tion by  a  guardian  on  notes  payable 
to  his  ward,  exemplary  damages  for 
wrongfully  suing  out  an  attachment 
in  the  action  may  not  be  recovered. 
Shriver  v.  Frawley,  167  Iowa  419,  149 
NW    610. 

33.  Ala. — ^Llenkauf  v.  Morris,  66 
Ala.   406. 

Ind.— Peelle  v.  State.  118  Ind.  612, 
21  NE  288. 

Iowa. — Constantine  v.  Rowland. 
147  Iowa  142,  148,  124  NW  189  [cit 
Cyc].  _ 

Ky. — Johnson  v.  Williams,  «S  SW 
759.    23    KyL    658,    64    LRA   220. 

Minn. — North  v.  Johnson,  68  Minn. 
242,  59   NW  1012. 

Miss. — Lizana  v.  State,  109  Miss. 
464,   469,   69   S  292   [cit  C^yc]. 

Tex. — McArthur  v.  Barnes,  10  Tex. 
Civ.  A.  318,  31  SW  212;  Hamilton  v. 
Kilpa trick.    (Civ.    A.)    29    SW    819. 

34.  North    v.    Johnson,    58     Minn. 


For  latw  oasM,  AsvelopmeBts  and  tbmngtu  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmbcr. 
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liability  of  public  officials.  Where  a  pfiblio  of- 
ficial has  acted  in  good  faith  and  there  is  no  evi- 
dence in  his  acta  of  fraud  or  maliciousness,  exem- 
plary damages  should  not  be  awarded.'"  If,  how- 
ever, an  officer  in  the  exercise  of  his  official  duties 
oversteps  and  abuses  his  powers .  and  is  guilty  of 
oppression  under  color  of  his  office,  exemplary  dam- 
ages will  be  allowed.*" 

[$  288]  2.  Joint  Defendants.  Where  the  liabil- 
ity is  joint  as  to  the  actual  damages  sustained,  ex- 
emplary damages  can,  as  a  general  rule,  be  awarded 
only  against  those  who  have  participated  in,  or  con.- 
tributed  to,  the  malicious  act  or  the  gross  negligence 
involved;*'  but,  where  all  have  acted  in  concert  and 
are  equally  guilty,  they  are  all  liable  to  the  same  ex- 
tent,*' although  in  some  jurisdictions  they  are  not 
r^arded  as  necessarily  liable  in  the  same  amount.** 
So  one  who  in  behalf  of  the  firm  of  which  he  is  a 
member  unlawfully  seizes  and  detains  another's 
goods  is  properly  answerable  in  punitive  damages, 
and  so  is  the  firm,*"  and  exemplary  damages  are  re- 
coverable in  an  action  against  a  husband  and  wife 
for  the  malicious  trespass  or  other  tort  of  the  wife, 
even  though  the  husband  is  free  from  blame.*'  In 
some  jurisdictions  the  rule  is  that  exemplary  dam- 
ages should  be  assessed  according  to  the  acts  of  the 
most  innocent  of  defendants,'*^  while  in  others  they 


are  to  be  assessed  according  to  the  amount  which 
the  most  culpable  of  defendants  should  pay.**  Un- 
I  der  the  rule  assessing  exemplary  damages  according 
to  the  guilt  of  the  least  culpable,**  no  exemplary 
damages  may  be  awarded  in  an  action  against  sev- 
eral defendants  jointly,  where  one  was  not  liable 
for  such  damages.*''  In  such  a  case  plaintiff,  in  or- 
der to  get  exemplary  damages,  should  proceed  sepa- 
rately against  the  wrong4oer  who  should  be  pun- 
ished in  that  way.*'  ' 

[4  289]  3.  Effect  of  Death  of  Wrongdoer.  As 
exemplary  damages  are  given  as  a  punishment  to  the 
wrongdoer  and  not  as  compensation,  there  can  be  no 
survival  after  the  death  of  the  guilty  party.*' 

[4  290]  4.  Acts  of  Agent  or  Sorrant— a.  In 
OraeraL  As  to  the  liability  of  a  principal  or  master 
in  exemplary  damages  because  of  the  wrongful  act 
of  his  agent  or  servant  the  authorities  are  in  con- 
flict. By  the  United  States  supreme  court  and  many 
state  courts,  the  principal  or  master  is  held  liable 
only  where  he  has  authorized,  participated  in,  or 
ratified  the  act  of  the  agent  or  servant.*'  A  nnmr 
ber  of  the  state  courts,  however,  impose  liability 
vipon  the  principal  or  master  in  case  the  wrongful 
act  was  committed  by  the  ag^nt  or  servant  in  the 
course  of  or  in  connection  with  his  duties  or  em- 
ployment, irrespective  of  any  express  authorization 


248.  59  NW  1018;  MoArthur  v. 
Barnes,  10  Tex.  Civ.  A.  318,  31  SW 
212. 

35.  IT.  8. — Tracy  v.  Swartwout, 
10  Pet.   80,  9  li.  ed.  354. 

Cal. — Nightingale  v.  Scannell,  18 
Cal.  315;  Phelps  v.  Owens,  11  Cal. 
22. 

Ga. — Spain  v.  Clements,  63  6a.  786. 

111. — French  v.  Snyder,  30  111.  339, 
83  AmD  193;  Keenan  v.  Drew,  144 
111.  A.   388. 

Iowa. — Plummer  v.  Harbut,  5  Iowa 
308. 

Kan. — Crane  v.   Stone,  16   Kan.   94. 

Ky. — Com.  v.  Lightfoot,  7  B.  Mon. 
298. 

lla. — ^Bogel  V.  Bell,  15  La.  Ann. 
163. 

Me. — Fierce  v.  Oetchell,  76  Me. 
216. 

Mo. — Bruce  V.  Ulery,  79  Mo.  322. 

Tex. — Neeae  v.  Radford,  83  Tex. 
685.   19  SW  141. 

Vt.— Moore  v.  Duke,  84  Vt.  401,  80 
A  194. 

[a]  Xnvstratloih — ^In  an  action 
against  a  sheriff  for  wrongfully  seiz- 
ing and  selling  property  under  an 
execution,  in  the  absence  of  wanton- 
ness or  oppression,  the  measure  of 
damages  was  the  value  of  the  prop- 
erty at  the  time  it  was  seized  and 
legal  interest  on  such  amount  from 
the  time  of  seizure  up  to  the  time 
of  the  rendition  of  the  verdict. 
Phelps   v.    Owens,    11   Cal.    22. 

36.  Crawford  v.  Bldman,  129  Fed. 
992;  Strickler  v.  Yager,  29  Fed.  244; 
WlUiS  y.  Miller,  29  Fed.  238;  Night- 
ingale V.  Scannell,  18  Cal.  316; 
Prettyman  v.  Dean,  2  Del.  494;  Rodg- 
ers    v.    Ferguson,    36    Tex.    544. 

[a]  Illegal  aaliur*  of  property. — 
Knowledge  upon  the  part  of  the  of- 
ficer that  property  levied  upon  by 
him  is  exempt  from  execution  may 
properly  go  in  aggravation  of  dam- 
ages. Lynd  v:  Picket,  7  Minn.  184, 
82   AmD   79. 

37.  Ala. — ^Bums  v.  Campbell,  71 
Ala.  271;  Hair  v.  Little,  28  Ala.  236. 

Cal. — Nightingale  v.  Scannell,  18 
Cal.  315. 

m. — Rosenkrans  v.  Barker,  115  111. 
331.  3  NE  93,  66  AmR  169;  Becker 
▼.  Dupree,  75  111.  167.  See  Corkings 
V.   Meier.    112    HI.    A.    655. 

Minn. — Nelson  v.  Halvorson,  117 
Minn.  256,  136  NW  818,  AnnCas  1913D 
104. 

Pa. — •'Weller  v.  Railroad  Co.,  29 
PlttsbLegJ  347. 

Vt.— Boutwell    v.    Marr,    71    Vt.    1. 


42  A  607.  76  AmSR  746,  43  LRA  803. 

Ont.— ClisBOld  V.  Machell,  25  U.  C. 
Q.  B.  80  [app  dism  26  U.  C.  Q.  B. 
422^ 

"Damages  of  this  nature,  if  ever 
recoverable  against  several  defend- 
ants, are  recoverable  only  where  all 
are  shown  to  have  been  moved  by 
a  wanton  desire  to  injure."  Bout- 
well    v.    Marr,    supra. 

[a]  Appllcatton  of  viil%. — Where 
in  trespass  a  proper  case  is  made  for 
exemplary  damages  as  to  some  of 
defendants,  but  not  as  to  others, 
only  actual  damages  for  the  real 
Injury  sustained  may  be  assessed 
against  all  of  defendants,  in  the  ab- 
sence of  a  dismissal  as  to  defend- 
ants against  whom  no  case  is  made 
for  exemplary  damages.  Pardrldge 
v.   Brady,    7    lU.    A.    639. 

38.  Hair  v.  Little,  28  Ala.  336; 
Reizenstein  v.  Clark,  104  Iowa  287, 
73  NW  688;  Waggoner  v.  Wyatt,  43 
Tex.  Civ.  A.   75,   94   SW  1076. 

39.  Nelson  v.  Halvorson,  117 
Minn.  265,  260,  135  NW  818,  AnnCas 
1913D    104. 

'n'he  difference  in  financial  condi- 
tion of  the  two  defendants  would 
alone  Justify  the  Jury  in  imposing 
different  amounts  as  punishment 
upon  them,  in  case  the  conclusion 
was  reached  that  they  both  ought  to 
be  penalized."  Nelson  v.  Halvor- 
son, supra. 

40.  Robinson  v.  Goings,  63  Miss. 
500. 

41.  Patterson  v.  Prazer,  (Tex.  Civ. 
A.)  93  SW  146  [rev  on  other  grounds 
100  Tex.  103.  94  SW  324];  Lombard 
v.  Batchelder,  58  Vt.   658,  5  A  611. 

[a]  Beason  for  vti». — "The  hus- 
band is  liable,  -not  as  master,  but  as 
husband,  and  because  of  the  oneness 
of  the  twain  in  the  eye  of  the  law." 
Lombard  v.  Batchelder,  58  Vt.  668, 
660.  5  A  511. 

43.  McCarthy  v.  De  Armlt,  99  Pa. 
63;  Moore  v.  Duke,  84  Vt.  401,  80  A 
194. 

43.  Bell  V.  Morrison,  27  Miss.  68. 

44.  See  supra  note  42. 

45.  McCarthy  v.  De  Armit,  99  Pa. 
63;  Moore  v.  Duke,  84  Vt.  401,  80  A 
194;  Boutwell  v.  Marr.  71  Vt.  1,  42 
A  607,  76  AmSR  746,  43  LRA  803; 
Lombard  v.  Batchelder,  58  Vt.  558, 
5  A  511;  Clark  V.  Newsam,  1  Bxch. 
131.  154    Reprint  56. 

46.  McCarthy  v.  De  Armit,  99  Pa. 
63;  Clark  v.  Newsam,  1  E^ch.  131, 
154    Reprint    55. 

47.  Ala. — Meighan  v.  Birmingham 


Terminal  Co.,  165  Ala.  691,  61  S  775. 

Ga. — Morris  v.  Duncan,  126  Oa. 
467,   54   S£!  1046,  116  AmSR  106. 

Iowa. — Sheik  v.  Hobson,  64  Iowa 
146,  19  NW  876. 

La. — Edwards  V,  Ricks,  30  La. 
Ann.    926.  • 

Miss. — Hewlett  v.  George,  68  Miss. 
703,  9  S  885.  13  LRA  682. 

N.  C— Rlppey  v.  Miller,  33  N.  C. 
247. 

Tex. — Wright  v.  Donnell,  34  Tex. 
291 

Wis. — ^McWiUlams  v.  Bragg,  3  Wisi 
424. 

See  Wilklns  v.  Wainwright,  173 
Mass.  212,  53  NE  397  (holding  a  stat- 
ute forbidding  the  recovery  of  exem- 
plary damages  against  an  executor 
or  administrator  of  the  person  orig- 
inally liable  not  applicable  if  the 
rights  of  plaintiff  were  fixed  before- 
the  death  of  the  original  defendant, 
if  no  assessment  of  damages  was 
to  be  made  and  nothing  remained  to 
be  done  but  to  dispose  of  a  motion 
for  a  new  trial  and  to  enter  up  a 
Judgment,  there  being  no  further  de- 
fense). 

[a]  AppUoatlona  of  ml*. — (1)  The 
liability  of  a  widow  aad  the  heirs 
of  deceased  on  account  of  a  trespass 
committed  by  him  does  not  extend  to 
any  vindictive  damages  unless  the 
suit  was  instituted  before  the  death 
of  the  deceased.  Edwards  v.  Ricks. 
30  La.  Ann.  926.  (2)  Although  un- 
der Code  S  2625,  a  cause  of  action 
for  a  tort  survives  the  death  of  the 
wrongdoer,  yet,  since  the  civil  law 
never  infilcts  vicarious  punishment, 
nothing  more  than  compensatory 
damages  can  be  awarded  against  the 
personal  representative  of  the  wrong- 
doer. Sheik  V.  Hobson,  64  Iowa  146, 
19  NW  875.  (3)  Exemplary  damages 
are  not  recoverable  against  the  heirs 
of  a  decedent  for  his  breach  of  prom- 
ise of  marriage.  Johnson  v.  Levy, 
122  La.  118,  47  S  422.  16  AnnCas  978. 

48.  IT.  S. — Lake  Shore,  etc..  R.  Co. 
v.  Prentice,  147  U.  S.  101,  13  SCt  261, 
37  L.  ed.  97;  Denver,  etc.,  R.  Co.  v. 
Harris,  122  U.  S.  697,  7  SCt  12*6, 
30  L.  ed.  1146;  The  Amiable  Nancy, 
3  Wheat.  646,  4  L.  ed.  456;  Norfolk, 
etc..  Tract  Co.  v.  Miller,  174  Fed.  607,. 
98  CCA  453;  Toledo,  etc.,  R.  Co.  v. 
Gordon.  143  Fed.  95,  74  CCA  289; 
Pacific  Packing,  etc..  Co.  v.  Fielding, 
136  Fed.  677,  69  CCA  325;  Kllpatrlck 
v.  Haley,  66  Fed.  133.  13  CCA  480; 
The  Normannia,   62   Fed.    469. 

Cal. — ^Lightner    Min.    Co.    v.    Lane, 
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or  subsequent  ratification.**    In  order  to  render  the  I  of  hia  agent,  they  must  have  been  committed  in  tlie 
principal  liable  in  exemplary  damages  for  the  aets  |  line  of  the  agent's  employment  or  the  scope  of  his 


161  Cal.  68>.  120  P  771,  AnnCaBl913C 
1083!  Trabing  v.  California  Nav.,  etc., 
Co., '121  Cal.  137,  63  P  644;  Mendle- 
80hn  V.  Anaheim  LlBhter  Co.,  40  Cal. 
667;  Wade  v.  Thayer.  40  Cal.  578; 
Kline  V.  Central  Fac.  R.  Co.,  37 
Cal.  400;  99  AmD  282;  Turner  v. 
North  Beach,  etc.,  R.  Co.,  )4  Cal. 
594;  Wardrobe  v.  California  Stage 
Co.,  7  Cal.  118.  68  AmO  231. 

Conn. — Mnlsenbacker  v.  Concordia 
Soc  71  Conn.  369,  42  A  67.  71  AmSR 
213;  Colvin  v.  Peck,  62  Conn.  155, 
25  A  355. 

D.  C. — A.  S.  Abell  Co.  v.  Ingham, 
43  App.  682;  Woodward  v.  Ragland, 
5  App.  220:  Redwood  v.  Metropoli- 
tan R.  Co..  6  D.  C.  302. 

La. — Boulard  v.  Calhoun,  13  La. 
Ann.  445:  Hill  v.  New  Orleans,  etc., 
R.  Co.,  11  La.  Ann.  292;  Keene  v. 
Llzardi,   8   La.   26. 

MlBS. — Pullman  Co.  v.  Alexander, 
78   S   293    (stating   law  of  Missouri). 

N.  J. — Shallcrcss  v.  West  Jersey, 
etc.,  R.  Co.,  75  N.  J.  L.  395,  67  A  931; 
Forbman  v.  Consolidated  Tract.  Co., 
63  N.  J.  L.  391,  43  A  892;  Haines  v. 
Schultz,    50    N.    J.    L.    481,    14    A    488. 

N.  T. — Craven  v.  Bloomingdale, 
171  N.  T.  439,  64  NE  169  [rev  54  App. 
Dlv.  266,  66  NTS  625  (aft  SO  Misc. 
650,  64  NYS  262)];  Cleghorn  v.  New 
York  Cent.,  etc.,  R.  Co.,  56  N.  Y.  44, 
16  AmR  376;  Hlgglns  v.  Watervllet 
Tump.,  etc.,  Co.,  46  N.  Y.  23,  7  AmR 
293;  Rose  v.  Imperial  Engine  Co.,  127 
App.  Dlv.  885,  112  NYS  8  [aff  195 
N.  T.  516  mem,  88  NE  1130  mem]; 
Blast  V.  Brooklyn  Heights  R.  Co.,  115 
App.  Dlv.  683,  101  NYS  364;  Reed  v. 
New  York,  etc..  Gas  Co.,  93  App. 
Div,  453,  87  NYS  810;  Kastner  v. 
'  Long  Island  R.  Co.,  76  App.  Dlv.  323, 
78  NYS  469;  Muckle  v.  Rochester  R. 
Co.,  79, Hun  32,  29  NYS  732;  Fisher 
V.  Metropolitan  El.  R.  Co.,  34  Hun 
433;  Lewlne  v.  Interborough  Rapid 
Transit  Co.,  61  Misc.  77,  113  NYS  15; 
Kutner  v.  Fargo,  20  Misc.  207,  45 
NYS  753  [aff  34  App.  Dlv.  317,  54 
NYS  3.12];  Donlvan  v.  Manhattan  R. 
Co..   1   Misc.   368,   21   NYS   467. 

N.  D. — Voves  V.  Great  Northern  R, 
Co.,  26  N.  D.  110,  143  NW  760,  48 
LRANS   30. 

Okl. — Chicago,  etc,  R.  Co.  v.  New- 
burn,  27  Okl.  9.  110  P  1065,  30 
•  LRANS  432;  Moore  v.  Atchison,  etc., 
R.  Co.,  26  Okl.  682,  110  P  1059  (the 
court  in  both  cases  applying  the  law 
as  it  obtained  In  the  Indian  Terri- 
tory prior  to  the  erection  of  the 
state  of  Oklahoma). 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co..  12  Or.  392,  7  P  608,  53  AmR  364; 
Oliver  v.  North  Pac.  Transp.  Co., 
3  Or.  84.  A*nd  see  Bingham  v.  Lip- 
man,  40  Or.  363,  371,  67  P  98  (where, 
after  noting  the  conflict  of  Judicial 
opinion,  the  court  said:  "Whatever 
the  true  rule  may  be,  however, 
where  it  Is  sought  to  charge,  a  cor- 
poration with  exemplary  damages  on 
account  of  the  malicious  acts  of  Its 
subordinate  agents,  there  can  be  no 
room  for  controversy  that  where,  as 
in  this  case,  the  oflicers  actually 
wielding  the  whole  executive  power 
of  the  corporation  participated  In 
and  directed  all  that  was  planned 
and  done,  their  malicious,  wanton, 
or  oppressive  intent  may  be  treated 
as  the  intent  of  the  corporation  it- 
self, for  which  it  is  liable  to  answer 
in  exemplary  damages"). 

R.  I.— Staples  v.  Schmld,  18  R.  I. 
224,  26  A  193,  19  LRA  824;  Hagan 
V.  Providence,  etc.,  R.  Co.,  3  R.  I. 
88.   62  AmD   377. 

Tex. — McGown  v.  International, 
etc.,  R.  Co.,  86  Tex.  289,  20  SW  80; 
Gulf.  etc..  R.  Co.  V.  Reed.  80  Tex. 
362.  15  SW  1106,  26  AmSR  749;  Tex- 
as Trunk  R.  Co.  v.  Johnson,  75  Tex. 
168,  12  SW  482;  International,  etc., 
R.  Co.  v.  McDonald,  76  Tex.  41,  12 
SW  860;  Dillingham  v.  Russell,  73 
Tex.  47.  11  SW  139;  15  AmSR  753,  3 


LRA  634;  Westeth  Union  Tel.  Co. 
V.  Brown,  58  Tex.  170,  44  AmR  610; 
Willis  V.  McNeill,  57  Tex.  466;  Hous- 
ton, etc.,  R.  Co.  V.  Cowser,  67  Tex. 
293;  Galveston,  etc.,  R.  Co.  v.  Dona- 
hoe,  66  Tex.  162;  Hays  v.  Houston 
Great  Northern  R.  Co.,  46  Tex.  272; 
Dillon  V.  Rogers,  36  Tex.  152;  Les- 
ter V.  Hawkins.  (Civ.  A.)  181  SW 
481;  Western  Union  Tel.  Co.  v.  Lan- 
dry, <Civ.  A.)  108  SW  461  [rev  on 
other  grounds  102  Tex.  67,  113  SW 
10];  Mutual  L.  Ins.  Co.  v.  Hargus, 
(Civ.  A.)  99  SW  680;  Townsend  v. 
Texas,  etc.,  R.  Co.,  40  Tex.  Civ.  A. 
71,  88  SW  302;  Trinity,  etc.,  R.  Co. 
V.  O'Brien,  18  Tex.  Civ.  A.  690,  46 
SW  389;  Strauss  v.  Dundon,  (Civ.  A.) 
27  SW  503;  Western  Union  Tel.  Co. 
Y.  Karr,  5  Tex.  Civ.  A.  60,  24  SW 
302;  Texas,  etc,  R.  Co.  v.  Woodall, 
2  Tex.  A.  Civ.  Cas.  9  471;  Galveston, 
etc,  R.  Co.  V.  Davis,  1  Tex.  A.  Civ. 
Cas.    i    147. 

W.  Va. — Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  433,  10  SE  801, 
25  AmSR  901,  7  LRA  364;  Downey 
V.  Chesapeake,  etc.,  R.  Co.,  28  W. 
Va.    732. 

Wis. — Rueping  V.  Chicago  R.  Co., 
116  Wis.  625,  93  NW  843,  96  AmSR 
1013;  Mace  v.  Reed,  89  Wis.  440,  62 
NW  186;  Eviston  v.  Cramer,  57  Wis. 
670,  15  NW  760;  Bass  v.  Chicago, 
etc.,  R.  Co.,  42  Wis.  664,  24  AmR  437; 
Hinckley  v.  Chicago,  etc.,  R.  Co.,  38 
Wis.  194;  Craker  v.  Chicago,  etc^  R. 
Co.,  36  Wis.  667,  17  AmR  504;  Bass 
V.  Chicago,  etc,  R.  Co..  86  Wis.  450, 
17  AmR  496;  Milwaukee,  etc.,  R.  Co. 
V.  Finney,  10  Wis.  388. 

,  [a]  BmtaoB  for  ral«<— "It  is  said 
In  Milwaukee,  etc.,  R.  Co.  v.  Finney, 
10  Wis.  388,  that  the  plaintiff  In 
such  a  case  Is  not  entitled  to  exem- 
plary damages  against  the  principal, 
for  the  malicious  act  of  the  agent, 
without  proof  that  the  principal  ex- 
pressly authorized  or  confirmed  it. 
Without  now  discussing  what  would 
or  would  not  be  competent  or  suffl- 
cient  evidence  of  such  authority  or 
conflrmation,  we  may  say  that  we 
have,  on  very  mature  consideration, 
concluded  that  the  rule  In  Milwau- 
kee, etc..  R.  Co.  V.  Finney,  supra.  Is 
the  better  and  safer  rule.  We  are 
aware  that  there  is  authority,  and 
perhaps  the  greater  weight  of  au- 
thority, for  exemplary  damages  in 
such  cases,  without  privity  of  the 
principal  to  the  malice  of  the  agent; 
and  that  reasons  of  public  policy  are 
strongly  urged  in  support  of  such  a 
rule.  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  AmR  103;  Goddard 
V.  Grand  Trunk  R.  Co.,  57  Me.  202, 
2  AmR  39;  Sanford  v.  Eighth  Ave. 
R.  Co.,  23  N.  Y.  343,  80  AmD  286; 
and  other  cases.  But  we  adhere  to 
what  is  said  on  that  point  in  Mil- 
waukee, etc..  R.  Co.  V.  Finney,  supra. 
We  think  that  in  justice  there  ought 
to  be  a  difference  in  the  rule  of  dam- 
ages against  principals  for  torts  ac- 
tually committed  by  agents,  in  cases 
where  the  principal  is.  and  In  cases 
where  the  principal  Is  not,  a  party 
to  the  malice  of  the  agent.  In  the 
former  class  of  cases,  the  damages 
go  upon  the  malice  of  the  principal: 
malice  common  to  principal  and 
agent.  In  the  latter  class  of  cases, 
the  recovery  is  for  the  act  of  the 
principal  through  the  agent,  in  mal- 
ice of  the  agent  not  shared  by  the 
principal;  the  principal  being  re- 
sponsible for  the  act,  but  not  for  the 
motive  of  the  agent."  Craker  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  658,  676, 
17  AmR  504  [quot  Eviston  v.  Cra- 
mer.   67   Wis.    570,    678,    15    NW    760]. 

[b]  ninatzmtlona. — (1)  In  an  ac- 
tion for  damages  for  fraud  In  the 
sale  of  a  horse.  It  appeared  that  de- 
fendant's agent  sold  the  horse  to 
plaintiffs,  representing  that  It  be- 
longed to  defendant,  whereas  the 
latter   had  given   a  note  for   It,  and 


agreed  that  the  title  should  remain 
in  the  vendor  until  the  note  was 
paid.  Plaintiffs  took  an  Assignment 
of  the  note  from  the  vendor,  and 
recovered  Judgment  thereon  against 
defendant.  There  was  no  evidence 
that  defendant  authorised  the  agent 
to  misrepresent  the  title,  or  that  be 
knew  that  the  agent  had  done  so  at 
the  time  he  ratifled  the  sale.  It  was 
held  that  plaintiffs  were  not  entitled 
to  exemplary  damages.  CoIvln  v. 
Peck,  62  Conn.  165,  26  A  355.  (2) 
Where  defendants'  salesman,  errone- 
ously suspecting  plaintiff  of  having 
stolen  certain  goods  from  the  store 
which  Was  in  his  charge,  detained 
her  and  had  her  sent  to  the  police 
station  and  there  searched,  it  was 
held  that  a  verdict  awarding  plaintiff 
seven  hundred  and  fifty  dollars  dam- 
ages was  grossly  excessive,  punitive 
damages  not  being  allowable  except 
where  the  master  participates  in  or 
approves  the  wrongs  of  his  servant. 
«taples  V.  Schmld,  18  R.  I.  224.  26  A 
193,  19  LRA  824. 

4e.  U.  S.— Fell  V.  Northern  Pac 
R.  Co.,  44  Fed.  148;  Malloy  v.  Ben- 
nett, 16  Fed.  371;  Oallena  v.  Hot 
Springs  Rv  Co.,  13  Fed.  116,  4  Mc- 
Crary  371. 

Ala. — Miller-Brent  Lumber  Co.  v. 
Stewart,  166  Ala.  667,  61  S  94S.  21 
AnnCas  1149;  Highland  Ave.,  etc, 
R.  Co.  y.  Robinspn,  125  Ala.  483,  28 
S  28;  Western  Union  Tel.  Co.  v. 
Seed,  115  Ala.  670,  22  S  474;  Kansas 
City;  etc,  R.  Co.  V.  Phillips,  98  Ala. 
159,  13  S  65;  Alabama  Great  South- 
ern R.  Co.  V.  Fraxier,  93  Ala.  45,  9  S 
303,  30  AmSR  28;  Alabama  -Great 
Southern  R.  Co.  v.  Sellers,  93  Ala.  9, 
9  S  376,  30  AmSR  17;  Avondale  Mills 
V.  Bryant,  10  Ala.  A.  607,  63  S  932. 
But  see  to  the  effect  that  mere  rela- 
tion of  agency  or  of  master  and 
servant  will  not  Impose  liability 
Jackson  v.  Smith,  75  Ala.  97;  City 
Nat.  Bank  v.  Jeflfrles,  73  Ala.  183; 
Burns  v.  Campbell,  71  Ala.  271;  Pol- 
lock V.  Gantt,  69  Ala.  373.  44  AmR 
519;   Llenkauf  v.  Morris,  66  Ala.  406. 

Ark. — Pine  Bluff,  etc.,  R.  Co.  v. 
Washington,  116  Ark.  179,  172  SW 
872;  St.  Louis,  etc.,  R.  C^>.  v.  Davis. 
56  Ark.  61,  19  SW  107;  Citiaens'  St. 
R.  Co.  V.  Steen,  42  Ark.  321. 

Qa.— 'Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Ga.  292.  63  AmR  842;  Gas- 
way  V.  Atlanta,  etc,  R.  Co.,  58  Oa. 
216. 

111. — Wabash,  etc.,  R.  Co.  v.  Rec- 
tor, 104  111.  296;  Singer  Mfg.  Co.  v. 
Holdfodt,  86  111.  456.  2»  AmR  43; 
Illinois  Cent.  R.  Co.  v.  Hammer,  72 
111.  347;  Chicago,  etc.,  R.  Co.  v.  Her- 
ring. 57  111.  59;  Toledo,  etc.,  R.  Co. 
v.  Harmon,  47  III.  298,  96  AmD  489; 
St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19 
111.  353:  Chicago,  etc,  R.  Co.  v. 
Parks,  18  111.  460.  68  AmD  562;  Dins- 
moor  V.  Wolber,  85  111.  A.  152;  Illi- 
nois Cent.  R.  Co.  v.  Ross,  81  111.  A. 
170;' Arasmlth  v.  Temple,  11  111.  A. 
39;  Chicago,  etc.,  R.  Co.  v.  Plexman. 
9  111.  A.  250  [aff.  108  in.  546,  43 
AmR  33].  But  see  Becker  v.  Dupree. 
76  111.  167  (holding  defendant  not 
liable  for  act  of  officer  In  executing 
process) ;  Grund  v.  Van  .Vleck.  69 
111.  478  (holding  defendants  not  lia- 
ble for  act  of  oftlcer  In  executing 
process,  although  they  approved  and 
sanctioned  his  acta  after  they  were 
done). 

Ind. — American  Express  Co.  v.  Pat- 
terson, 73  Ind.  430;  Jeffersonville  B- 
Co.  V.  Rogers,  38  Ind.  116.  10  AmR 
103. 

Kan. — ^Wheeler,  etc,  Mfg.  Co.  v. 
Boyce,  36  Kan.  360.  13  P  609,  69  AmR 
671. 

Ky. — Smith  v.  Middleton,  112  Kj^ 
588.  66  SW  388.  23  KyL  2010.  »» 
AmSR  308.  66  LRA  484;  Memphis. 
etc..  Picket  Co.  v.  Nagel,  97  Ky.  9.  '* 
SW  743,  16  KyL  748:  Louisville,  etc, 
R.  Co.  V.  Ballard,  86  Ky.  307,  8  SW 


F9r  later  oasM,  dCTelopmasta  and  ohangws  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nmnber. 
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authority.  Unless  this  is  shown,  it  will  be  necessary 
to  prove  an  express  authority  to  do  the  particular 
aet  or  a  subsequent  ratification  of  it.'*  Further, 
it  may  be  stated  as  a  general  rule  that  the  master 
will  never  be  held  liable  in  exemplary  damages 
where  the  servant  would  not  be  if  the  suit  were 
a^rainst'him  directly,'^  although  this  rule  does  not 
apply  where,  by  reason  of  the  fact  that  a  servant 
might  be  punishable  criminally,  exemplary  dam- 
ages would  not  be  awarded  against  him.'' 

Under  tibe  broader  rule  imposing  liability  for  any 
act  done  in  the  course  of  the  employment,  if  the 
tortious  act  of  the  agent  or  servant  when  committed 
in  the  business  of  his  principal  or  master  is  such  aa 
would  have  subjected  the  agent  to  exemplary  dam- 
ages had  he  been  sued  as  principal,  the  principal 
will  be  responsible  for  like  damages  when  sued  for 
the  misconduct  of  the  agent ;°'  or,  as  it  has  b<een 
otherwise  expressed,  the  principal  or  master  is  in 
such  cases  liable  precisely  as  if  he  were  the  original 
wrongdoer,'*  although   personally  and  individually 


he  nuay  have  been  entirely  .blameless  and  innoeent 
of  anything  deserving  of  punishment."  This  rule 
of  liability  imposes  practically  the  same  liability 
for  exemplary  damages  as  for  compensatory.'*  If 
the  wrongful  act  of  the  agent  is  committed  while 
bstensibly  acting  within  the  line  of  his  functions, 
the  principal  will  be  held  liable.'^  The  latter 's  em- 
ployment, it  is  held,  affords  the  agent  the  means  and 
opportunity  which  he  used  while  so  employed  in 
committing  the  willful  wrong.  The  agent's  conduct 
therefore  is  attributable  to  the  principal,  although 
he  may  not  have  specially  authorized  the  particular 
act  or  afterward  ratified  it."  It  is  not  necessary, 
in  order  to  fix  the  liability  of  the  principal,  to  show 
knowledge  on  his  part  of  the  habitual  negligence  or 
incompetence  of  Ihe  servant." 

Under  the  narrower  rule  requiring  express  ante- 
cedent authority  or  subsequent  ratification,  a  master 
or  principal  may  be  liable  in  compensatory  damages 
for  the  malicious  tort  of  a  servant  or  agent,  al- 
though  not   in  exemplary   damages   for  the   same 


530,  9  KyL  7,  7  AmSR  600;  Jacobs 
V.  Louisville,  etc.,  R.  Co.,  10  Bush 
263;  Sherley  v.  BlUlnss,  8  Bush  147, 
8  AmR  451;  Louisville,  etc.,  R.  Co. 
V.  Smith,  2  Duv.  556;  Bowler  v.  Lane, 
3  Mete.  811:  City  Transfer  Co.  v. 
Robinson,  12  KyL  565. 

Me. — ^Hanson  v.  Eiuroipean,  etc.,  R. 
Co..  62  Me.  84,  16  AmR  404;  God- 
dard  v.  Grand  Trunk  R.  Co.,  57  Me. 
202.  2  AmR  89. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Barger,  80  Md.  23,  30  A  660,  45  AmSR 
310,  26  LRA  220;  Philadelphia,  etc., 
R.  Co.  V.  Larkln,  47  Md.  155.  28 
AmR  442;  Baltimore,  etc.,  Turnp. 
Road  v.  Boone,  46  Md.  344;  Balti- 
more, etc,  R.  Co.  v.  Blocher,  27  Md. 
277.  See  Boyer  v.  Coxen,  92  Md.  366, 
48  A  161. 

Mass. — Hawes  v.  Knowles,  114 
Mass.  518,  19  AmR  383. 

Miss. — Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  S  53: 
Southern  Express  Co.  v.  Brown,  67 
Miss.  260,  7  S  318,  8  S  425,  19  AmSR 
306;  Chicago,  etc.,  R.  Co.  v.  Scurr,  59 
Miss.  466,  42  AmR  373;  New  Orleans, 
etc..  R.  Co.  v.  Burke,  63  Miss.  200,  24 
AmR  689;  New  Orleans,  etc.,  R.  Co. 
V.  Bailey,  40  Misa.  395;  New  Orleans, 
etc..  R.  Co.  V.  Allbrltton,  38  Miss. 
242,  75  AmD  98;  New  Orleans,  etc., 
R.  Co.,  V.  Hurst,  36  Miss.  660,  74 
AmD  785;  Vlcksburg,  etc.,  R.  Co.  v. 
Patton,  31  Miss.  156,  66  AmD  552. 

Mo. — Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325,  24  SW  737;  Travers  v.  Kan- 
sas Pac.  R.  Co.,  63  Mo.  421;  Doss  v. 
Missouri,  etc.,  R.  Co.,  59  Mo.  27,  21 
AmR  871;  Perkins  v.  Missouri,  etc., 
R.  Co..  65  Mo.  201;  Canfleld  v.  Chl- 
cago.  etc.,  R.  Co..  59  Mo.  A.  354.  But 
pee  McKeon  v.  Citizens'  •  R.  Co.,  42 
Mo.  79  (holding  that  damages  could 
not  be  awarded  by  way  of  punish- 
ment). Contra  Rouse  v.  Metropoli- 
tan St.  R.  Co.,  41  Mo.  A.  298. 

Nev. — Quigley  v.  Central  Pac.  R. 
Co.,  ll  Nev.   360,  21  AmR  767. 

N.  H. — ^Belknap  v.  Boston,  etc.,  R. 
Co..  49  N.  H.  858:  Hopkins  v.  Atlan- 
tic, etc,  R.  Co.,  36  N.  H.  9.  72  AmD 
287. 

N.  C. — May  V.  Western  Union  Tel. 
Co.,  157  N.  C.  416,  72  SE  1059,  37 
LRAN8  912;  Hayes  v.  Southern  R. 
Co.,  141  N.  C.  195.  63  SE  847;  Dur- 
ham V.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  899,  12  SE  1040,  13  SE  1. 

Oh. — Atlantic,  etc.,  R.  Co.  v.  Dunn, 
19  Oh.  St.  162.  2  AmR  3S2;  Pitts- 
burg, etc.,  R.  Co.  V.  Slusser,  19  Oh. 
St.    157. 

Pa. — ^Philadelphia  Tract  Co.  v.  Or- 
bann,  119  Pa.  87.  12  A  816;  Lake 
Shore,  etc.,  R.  Co.  v.  Rosensweig, 
113  Pa.  619,  t  A  546;  Hazard  v.  Israel, 
1  Blnn.  240,  2  AmD  438.  And  see 
Punk  V.  Kerbaugh.  222  Pa.  18,  19, 
70  A  953,  22  LRANS  296  (where  the 
court  said:     "^oo  great  caution  can- 


not be  exercised  in  permitting  the 
recovery  of  punitive  damaB,eB  for  the 
willful  or  reckless  act  of  a  servant 
not  authorized  or  approved  by  the 
master.  The  rule  that  permits  a 
recovery  in  such  cases  is  a  harsh  one 
and  the  plainest  principles  of  Justice 
call  for  caution  in  its  application: 
Philadelphia  Tract  Co.  v.  Orbann,  119 
Pa.  37,  12  A  286.  But  In  this  case 
the  acts  complained  of  were  done  by 
direction  of  the  defendant's  superin- 
tendent after  notice  and  with  full 
knowledge  of  the  damage  they  were 
doing  the  plaintiflTs  property.  Ap- 
parently they  were  done  In  wanton 
disregard  of  his  rights  and  because 
it  was  cheaper  to  pay  damages  for 
the  Injury  they  might  cause  than  to 
dp  the  work  in  a  different  way"). 
But  compare  Allegheny  Valley  R. 
Co.  V.  McLain,  91  Pa.  442  (holding 
that,  to  maintain  an  action  of  tres- 
pass vi  et  armis  against  an  employer, 
it. must  appear  that  the 'particular  in- 
jury or  act  of  the  employee  was  done 
by  the  employer's  command  or  as- 
sent). . 

S.  C. — Brown  v.  American  Tel., 
etc.,  Co.,  82  a.  C.  173,  63  SE  744; 
Beeves  v.  Southern  R.  Co.,  68  S.  C. 
89,  46  SE  543;  Rucker  v.  Smoke,  37 
.S.  C.  377.  16  SE  40.  34  AmSR  758; 
Spellman  v.  Richmond,  etc.,'  R.  Co.. 
35  S.  C.  475,  14  SE  947,  28  AmSR 
858;  Hart  v.  Charlotte,  etc..  R.  Co., 
33  S.  C.  427,  12  .SE  9.  10  LRA  794; 
Quinn  V.  South  Carolina  R.  Co.,  29 
S.  C.  381,  7  SB  614,  1  LRA  682;  Hall 
V.  South  Carolina  R.  Co.,  28  S.  C. 
261,  5  SE  623;  Palmer  v.  Charlotte, 
etc..  R.  Co..  3  S.  C.  580,  16  AmR  750. 

Tenn. — R.  R.  S]!)ringer  Transp.  Co. 
V.  Smith,  16  Lea  498,  1  SW  280; 
Louisville,  etc.,  R.  Co.  v.  Garrett,  8 
Lea  438,  41  AmR  640.  But  see  Nash- 
ville, etc..  R.  Co.  V.  Starnes.  9  Helsk. 
62,  24  AmR  296  (holding  that  a  rail- 
road could  not  be  held  liable  unless 
it  knew  of  the  reckless  character  of 
Its  agent  and  still  retained  hlra  in 
its  employment). 

fa]  Wanton  trsspaa*^— A  railway 
company  is  liable  In  exemplary  dam- 
ages for  wanton  trespasses  commit- 
ted by  its  contractors  on  the  land  of 
another.  Rockford,  etc.,  R.  Co.  v. 
Wells,  86  III.  321. 

[bl  In  KBaaao]>n*«tt«,  wantonness 
or  mischief  on  the  part  of  a  servant, 
which  causes  additional  Injury  to 
plaintiff,  may  enhance  damaires.  Leyl 
V.  Brooks.  121  Mass.  501:  Hawes  v. 
Knowles,  114  Mass.  518,  19  AmR  383. 

Sa  U.  S. — ^The  Normannia,  62 
Fed.   469. 

Ark. — St.  liouis.  etc..  R.  Co.  y.  Wil- 
son, 70  Ark.  136,  66  SW  661.  91  AmSR 
74. 

HI.— Brantigam  v.  While,  73  Til. 
561;  Fentx  v.  Meadows,  72  111.  640; 
Keedy  v.  Howe,  72   111.  183;  Illinois 


Cent.  R.  Co.  v.  Black.  122  111.  A.  489. 

Ind. — Morford  v,  Woodworth,  7 
Ind.   83. 

Ky. — Patterson  v.  Waldman,  46  SW 
17,   20  KyL   514. 

Md. — Baltimore,  etc.,  Turnp.  Road 
Co.  V.  Green,  86  Md.'  161,  87  A  642. 

N.  C. — Stewart  v.  Cary  Lumber  Co., 
146  N.  C.  47,  53,  59  SE  545   [clt  Cyc]. 

[a]  ZUnstmtlons. — (l)  In  an  ac- 
tion for  nuisance  plalntltt  cannot 
have  exemplary  damages  if  defend- 
ant exercised  due  care  and  prudence 
himself,  and  the  damage  occurred  by 
reason  of  the  neglect  of  his  workmen 
to  follow  his  directions.  Morford  v. 
Woodworth,  7  Ind.  83.  (2)  Exem- 
plary damages  are  not  recoverable 
for  excavations  made  by  defendant's 
servants  who  were  warned  by  de- 
fendant. In  removing  soil  from  de- 
fendant's lot,  not  to  encroach  on 
plaintiff's  property.  Patterson  v. 
Waldman,  46  SW  17,  20  KyL  514. 
(8)  Where  the  agents  of  a  steamship 
company  made  unauthorized  repre- 
sentations'to  the  libelant,  which  in- 
duced him  to  take  passage  on  a  ves- 
sel infected  with  disease,  it  was  held 
that  punitive  damages  were  not  re- 
coverable in  an  action  against  the 
principal.  The  Normannia,  62  Fed. 
469.  (4)  In  the  case  of  willful  disobe- 
dience of  orders  by  the  servant,  the 
master  is  not  liable.  Brantigam  v. 
While,  73  III.  561:  Fents  v.  Meadows, 
72  111.  640;  Keedy  v.  Howe,  72  111. 
133. 

SL  Ford  V.  Charles  Warner  Co., 
15  Del.  88,  87  A  39;  Chicago  Union 
Tract.  Co.  v.  Ijauth,  216  111.  176.  74 
NE  738;  Townsend  v.  New  Tork 
Cent.,  etc,  R.  Co.,  66  N.  T.  295,  16 
AmR'  419;  Hamilton  v.  Third  Ave. 
R.  Co.,  68  N.  T.  25;  Muckle  v.  Roches- 
ter R.  Co.,  79  Hun  32,  29  NTS  732. 

sa.  Indianapolis  B'eaching  Cte.  v. 
McMillan.  (Ind.  A.^  113  NE  1019; 
Indiana  Union  Tract.  Co.  v.  Heller. 
44    Ind.   A.    385,   89    NE   419. 

sa,  Gasway  v.  Atlanta,  etc,  R. 
Co.,  58  Ga.  216;  New  Orleans,  etc., 
R.  Co.  V.  Bailey,  40  Miss.  395:  Lake 
Shore,  etc.,  R.  Co.  v.  Rosenzweig, 
113  Pa.   519,  6  A  545. 

M.  New  Orleans,  etc.,  R.  Co.  v. 
Bailey,  40  Miss.  395. 

56.  Kansas  City.  etc..  R.  (%.  v. 
Phillips.  98  Ala.  159.  13  S  65. 

Be.  See  Haehl  v.  Wabash  R.  Co.. 
119  Mo.  825,  24  SW  737;  R.  R.  Spring- 
er Transp.  Co.  v.  Smith,  16  Lea 
(Tenn.)  498.  1  SW  280.  . 

67.  Singer  Mfg.  Co.  v.  Holdfodt, 
86  111.  456.  29  AmR  43;  Pullman  Pal- 
ace Car  Co,  V.  Lawrence,  74  Miss. 
782,  22  S  53. 

68.  Pell  V.  Northern  Pac.  R.  (3o., 
44  Fed.  248;  Nashville,  etc.,  R.  Co. 
v.  Starnes,  9  Helsk.  (Tenn.)  52.  24 
AmR  296. 

as.    Southern      Elxpress      Co.      ▼. 
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wrong.***  The  reason  advanced  is  that,  as  exemplary 
damages  are  awarded,  not  by  way  of  comp^isbtion 
to  the  sufferer,  bat  by  way  of  punishment  to  the  of- 
fender, and  as  a  warning  to  otters,  they  should  be 
awarded  only  against  a  master  who  has  actually 
participated  in  his  servant 's  wrong,  by  express  com- 
mand or  authority  to  do  the  act,  or  ratification  and 
approval  after  its  commission.*^  The  malice  of  the 
servant  must  be  "brought  directly  home"  to  the 
master,*'  or  the  master  must  be  partice{»  eriminis 
with  his  servant.**  No  man  should  be  punished,  it  is 
declared,  for  that  of  which  he  is  not  guilty,**  or 
where  he  has  committed  a  wrong  by  implication  of 
law  only."*  An  exception  to  the  rule  requiring  au- 
thorization or  ratification  has  been  admitted  in  eases 
where  the  principal  commits  his  business  wholly  to 
the  discretion  of  an  agent,  without  supervision  or 
control,  thereby  evincing  an  intent  to  be  bound  by 
the  acts  of  the  latter  without  inquiry  or  investiga- 
tion.** Further,  a  master  is  liable  for  the  acts  of 
his  servant  done  in  the  scope  of  bis  employment 
where  be  h'as  employed  or  retained  a  servant  of 
known  incompetence,  recklessness,  or  bad  charac- 


ter.*' 

[i  291]  b.  Batification.  The  eases  denying  the 
liability  in  exemplary  damages  of  a  master  or  prin- 
cipal for  the  acts  of  a  servant  or  agent  merely  done 
in  the  line  of  his  employment,  as  a  general  role, 
concede  such  a  liability  as  a  result  of  subsequent 
ratification,'*  although  some  authorities  have  held 
that  subsequent  ratification  alone  is  never  su£5cient 
to  render  a  party  liable  in  exemplary  damages,  upon 
the  ground  that  no  one  can  so  assume  a  erimiaal 
liabUity.** 

SnificiMicy.  Slight  acts  of  ratification  are  suffi- 
cient,'* and  s  principal  may  be  liable  in  exemplary 
damages  without  any  act  of  express  ratifleation,  if 
the  circumstances  warrant  the  inference  that  he 
intended  to  assume  the  consequences  of  hi^  agent's 
conduct  without  investigation  or  inquiry."  A  ratifi- 
cation, on  the  part  of  the  principal  or  master  of 
the  act  of  his  agent  or  servtet  may  consist  in  re- 
ceiving and  retaining  the  benefits  thereof.'* 

Retoition  in  employment.  Retention  of  the  serv- 
ant by  the  master  in  his  employment,"  or  retention 


Brown,  «7  Miss.  260,  7  S  S18,  8  S 
426,  19  AmSR  S06.  But  see  Nash- 
ville, etc.,  R.  Co.  V.  Starnes,  9  Heisk. 
(Tenn.)  52,  24  .^niR  296  toverr  In 
effect  tioulsvlUe,  etc.,  R.  Co.,  v. 
Gulnan,  11  Iiea  (Tenn.)  98,  47  AmR 
Z7S;  Louisville,  etc..  R.  Co.  v.  Gar- 
rett. 8  Lea  (Tenn.)  438,  41  AmR  640]. 

60.  U.  S. — Lake  Shore,  etc.,  R.  Co. 
V.  Prentice,  147  U.  S.  101,  18  SCt  261, 
37   L.   ed.   97. 

Cal. — Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.  657;  Wade  v. 
Thayer,  40  Cal.  578;  Turner  v.  North 
Beach,  etc.,  R.  Co.,  84  Cal.  594. 

Mo. — ^Rouse  v.  MetropoUtpji  St.  R. 
Co.,   41  Mo.  A.   298. 

N.  D. — Voves  V.  Great  Northern  R. 
Co.,  26  N.  D.  110,  143  NW  760,  48 
LRANS  30. 

R  I. — Per  Brayton,  3.,  in  Hagan  v. 
Providence,  etc.,  R.  Co.,  3  R.  I.  88, 
62  AmD  377. 

•  Wis. — Milwaukee,  etc.,  R.  Co.  v. 
Plnney,  10  Wis.  388. 

61.  Lake  Shore,  etc.,  R.  Co.  v. 
Prentice,  147  U.  S.  101,  18  SCt  261. 
37  L.  ed.  97.  And  see  Denver,  etc., 
R.  Co.  V.  Harris,  122  U.  S.  697.  7  SCt 
1286,  30  L.  ed.  1146;  Milwaukee,  etc., 
R.  Co.  V.  Arms,  91  U.  S.  489,  23  L. 
ed.  374;  Philadelphia,  etc.,  R.  Co.  v. 
Qulgley,  21  How.  202,  16  L.  ed.  73, 
Caldwell  V.  New  Jersey  Steamboat 
Co.,  47  N.  T.  282;  Bell  v.  Midland  R. 
Co.,  10  C.  B.  N.  S  287,  100  ECL  287. 
142  Reprint  462. 

es.  Henning  v.  Western  Union 
Tel.  Co.,  41  Fed.  864;  Milwaukee,  etc., 
R.  Co.  V.   Finney,   10  Wis.  388. 

63.  Magagnos  v.  Brooklyn  Heights 
R.  Co.,  128  App.  Dlv.  182,  112  NTS 
637:  Staples  v.  Schmld,  18  R.  I.  224, 
26  A  193,  19  LRA  824;  Hagan  v. 
Providence,   etc.,   R.   Co.,   3   R.   I.   88, 

62  AmD  377  [quot  and  cit  with  appr 
Lake  Shore,  etc.,  R.  Co.,  v.  Prentice, 
147.  U.  8.  101,  13  SCt  261,  37  L.  ed. 

.97]. 

64.  Hagan  v.  Providence,  etc.,  R. 
Co..  3  R.  I.  88,  62  AmD  877. 

65.  Keene  v.  Llzardl,  8  La.  26; 
Rouse  v.  Metropolitan  St.  R.  Co.,  41 
Mo.  A.  298. 

66.  Travers  v.  Kansas  Pac.  R.  Co.. 

63  Mo.  421;  Caldwell  v.  New  Jer- 
sey Steamboat  <3o.,  47  N.  T.  282; 
Samuels  v.  Evening  Mall  Assoc,  7d 
N.  T.  604  mem. 

67.  U.  8. — Henning  v.  Western 
UnlDn  Tel.   Co.,   41   Fed.   864. 

Ala. — Burns  v.  Campbell,  71  Ala. 
271.  And  see  Llenkauf  v.  Morris,  66 
Ala.  406   [quot  Field  Damages  (  87]. 

111. — Illinois  Cent.  R.  Co.  v.  Ham- 
mer. 72  111.  347. 

Iowa. — Prink  v.  Coe,  4  Greene  656, 


61  AmD  141. 

Kan. — Sawyer  v.  Bauer,  10  Kan. 
466. 

Ky.— Hawkins  v.  Riley,  IT  B.  Hon. 
101. 

N.  T. — Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  T.  44,  15  AmR  376; 
Caldwell  v.  New  Jersey  Steamboat 
Co.,  47  N.  T.  282;  Donivan  v.  Manhat- 
tan R.  Co.,  1  Misc.  368,  21  NTS  467. 
See  Walsh  v.  Hyde,  etc..  Amusement 
Co.,  113  App.  Dlv.  42,  98  NTS  960 
(recognizing  the  rule  but  holding 
that  the  facts  did  not  present  a  case 
for  its  application). 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Or.  392,  7  P  508,  63  AmR  364. 

Tex. — Western  Union  Tel.  Co.  v.' 
Karr,  6  Tex.  Civ.  A.  60,  24  SW  302; 
Texas,  etc.,  R.  Co.  v.  Woodall,  2  Tex. 
A.  Civ.  Cas.  8  471. 

W.  Va. — Rlcketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  439,  10  3E 
801,  25  AmSR  901,  7  LRA  364;  Dow- 
ney V.  Chesapeake,  etc..  R.  Co.,  28  W. 
Va.  732. 

[a]  "OrosB  necUgenos."  —  Some 
cases,  in  their  announcement  of  the 
rule,  use  the  term  "gross  negligence" 
with  reference  to  the  conduct  of  the 
master  In  the  employment  or  reten- 
tion of  an  incompetent  servant  which 
warrants  exemplary  damages.  See 
Frink  v.  Coe,  4  Greene  (Iowa)  555, 
61  AmD  141:  Fisher  v.  Metropolitan 
El.  R.  Co.,  34  Hun  (N.  T.)  433  (hold- 
ing that  a  master  will  not  be  liable 
in  punitive  damages  for  the  miscon- 
duct of  his  servant,  unlei^s  he  la 
shown  to  have  himself  been  guilty 
of  gross  neglect  or  misconduct):  Sul- 
livan v.  Oregon  R..  etc..  Co.,  12  Or. 
392,  7  P  608,  53  AmR  364.    , 

[b]  ZUnatnitlon.— The  fact  that 
an  agent,  charged  with  important  and 
responsible  duties  toward  the  public, 
was  a  man  of  intemperate  habits, 
which  was  known  to  a  superior  agent 
of  the  company,  having  the  power 
to  employ  and  discharge  him  and 
other  subordinates,  is  competent  in 
support  of  a  claim  for  exemplary 
damages.  Cleghorn  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  44,  IS 
AmR  375. 

68.  U.  S. — Lake  Shore,  etc.,  R.  Co. 
V.  Prentice,  147  U.  S.  101,  13  SCt 
261,  37  L.  ed.  97;  Kilpatrlck  v.  Haley, 
66  Fed.  133.  13  CQA  480. 

Ga. — Gasway  v.  Atlanta,  etc.,  R. 
Co.,  58  Ga.  216. 

MlsB. — Pullman  Ptilace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  S  63. 

Mo. — Travers  v.  Kansas  Pac.  R. 
Co.,  63  Mo.  421;  Malecek  v.  Tower 
Grove,  etc.,  R.  C!o.,  57  Mo.  17;  Per- 
kins V.  Missouri,  etc.,  R.  Co.,  56  Mo. 


201;  Rouse  v.  Metropolitan  St.  R. 
Co.,    41    Mo.    A.    298. 

N.  J.— Haines  v.  Schults,  60  N.  J. 
L.   481,  14  A   488. 

N.  Y. — Donivan  v.  Manhattan  R. 
Co.,  1  Misc.  868,  21  NY8  457. 

R.  I. — Staples  v.  Schmld,  18  R.  L 
224,  26  A  193.  19  LRA  824;  Hagan  v. 
Providence,  etc.,  R.  Ca,  '3  R.  L  88, 
62  AmD  377. 

Tex. — International,  etc,  R.  Co.  v. 
Miller.  9  Tex.  Civ.  A.  104,  28  SW  233. 

W.  Va. — Rlcketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  439,  10  SE 
801,  25  AmSR  901,  7  LRA  354;  Dow- 
ney V.  Chesapeake,  etc,  R.  Co.,  28  W. 
Va    732 

Wis.— Mace   v.    Reed,    89   Wis.   440, 

62  NW  186;  Bass  v.  Chicago,  etc, 
R.  Co.,  42  Wis.  654,  24  AmR  437; 
Craker  v.  Chicago,  etc,  R.  Co.,  36 
Wis.  657,  17  AmR  504. 

"It  is  the  wrongful  personal  inten- 
tion to  injure  that  calls  forth  the  pen- 
alty. To  this  wrongful  intent  knowl- 
edge is  an  essential  prerequisite. 
But  In  legal  contemplation  previous 
intent  Is  presumed  from  ratifleation. 
and  e  converse  proof  of  ratification 
must  be  made  where  a  previous  in- 
tent is  not  presumed."  Haines  v. 
Schults.  60  N.  J.  L.  481,  485,  14  4. 
488 

69.  Grund  v.  Van  Vleck,  69  111. 
478;  Arasmith  v.  Temple.  11  III.  A. 
39;  Pardridge  v.  Brady,  7  111.  A.  639. 
See  Goldstein  v.  Miller,  93  III.  A.  103; 
Douglas  v.  Hoffman,  72  111.  A.  110; 
Lelter  v.  Day,  35  ni.  A.  248;  Mackln 
v.  Blythe,  35  111.  A.  216  (holding  that 
a  landlord  will  not  be  liable  for  more 
than  actual  damages  for  a  selsure 
by  his  agents  with  knowledge  that 
the  furniture  was  in  the  possession 
of  a  third  person  as  mortgagee,  un- 
less he  ratified  their  acta  with  full 
knowledge:  and  not  even  then  If  ho 
retained  the  goods  In  good  faith,  pro- 
posing to  test  the  validity  of  the 
mortgage).  „        „    -, 

70.  Travers  v.  Kansas  Pac.  R.  Co., 

63  Mo.  421:  Perkins  v.  Missouri,  etc., 
R.  Co.,  66  Mo.  201;  Rouse  v.  Metro- 
politan St.  R.  Co..  41  Mo.  A-  298; 
Craker  v.  Chicago,  etc.,  R.  Co..  36 
Wis.   657,  17  AmR  504. 

71.  Kutner  v.  Fargo,  20  Misc  207, 
45  NYS  753  [aff  34  App.  Dlv.  317.  54 
NYS  3321 

78.  Kilpatrlck  v.  Haley.  66  Fed. 
133.   13   CCA   480. 

78.  D.  C. — ^Woodward  v.  Bagland, 
5  App.  220.  .  _, 

Ga. — Gasway  v.  Atlanta,  etc,  K- 
Co..  58  Ga.  216.  .     „ 

Me. — Goddard  v.  Grand  Trunk  R. 
Co..  57  Me.  202,  2  AmR  39. 


For  latar  oassa,  dcvelopmsnta  and  ohM^fM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  promotion,'*  may  operate  as  a  ratification  of  the 
servant's  wrongful  act.  And  although  the  principal 
or  master  might,  under  the  law,  be  liable  in  exem- 
plary damages  for  any  act  of  his  ag^nt  or  servant 
done  in  the  line  of  his  employment  without  express 
aothority  or  ratification,  yet  it  seems  to  be  held  that 
letention  will,  notwithstanding,  go  in  aggravation 
of  the  damages.'"  However,  it  has  been  declared 
that  to  hold  a  master  liable  for  vindictive  damages 
by  virtue  of  a  ratification  of  his  servg.nt's  tort,  some 
affirmative  act  must  be  shown,  and  that  mere  neg^ 
tioD,  or  absence  of  action,  as  by  retention  of  the 
a?ent  or  servant  in  his  employment,  cannot  so  oper- 
ate." 

Defense  of  agent's  act  in  litigation.  The  attempt 
of  the  principal  to  justify  the  agent's  act  in  litiga- 
tion may  go  to  show  ratification." 

Discharge  of  agent.  It  has  been  intimated  t^at  a 
discharge  of  the  agent  by  the  principal  on  account 
of  the  former's  misconduct  would  go  in  -  mitigation 
of  exemplary  damages.''^  It  would  seem  that  in  ju- 
risdictions where  ratification  is  necessary  and  reten- 
tion in  employment  may  constitute  ratification,  a 
prompt  discharge  might  relieve  from  exemplary 
damages  altogether.'*  Bat  the  discharge  of  a  serv- 
ant, to  negative  the  idea  of  ratification  of  his  aets, 
most  be  made  under  such  circumstances  as  clearly 
to  indicate  a  disapproval  and  disafflrmation  of  his 
wrongful  conduct.'"*  In  those  jurisdictions  in  which 
it  is  not  necessary  that  the  act  of  the  servant  be 


Mtss.— Pullman  Co.  v.  Alexander,  78 

S  293. 

Mo. — ^Malecek  v.  Tower  Orove,  etc., 
R.  Co..  57  Mo.  17:  Perkins  v.  Mis- 
souri, etc..  R.  Co.,  55   Mo.   201. 

N.  T. — Donlvan  v.  Manhattan  R. 
Co..  1  Misc.   368.   21  NTS   457. 

W.    Va. — Ricketts    v.    Chesapeake, 

etc..  R.  Co..  33  W.  Va.  439,  10  SE  801. 

2S  AmSR  901,  7  LRA  354;  Downejr  v. 

•  Chesapeake,    etc..    R.    Co.,    28   W.    Va. 

732. 

Wis. — Bass  V.  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  AmR  437:  Craker  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  657,  17 
AmR  504. 

74.  Ricketts  V.  Chesapeake,  etc., 
K.  Co.,  33  W.  Va.  439.  10  8E  801,  25 
AmSR  901,  7  LRA  354;  Downey  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732:  Bass  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  654,  24  AmR  437. 

76.  Gasway  'V.  Atlanta,  etc..  R. 
Co..  58  Ga.  216;  Goddard  v.  Grand 
Trunk  R.  Co.,  67  Me.  202,  2  AmR  89. 

75,  Toledo,  etc.,  R  Co.  v.  Gordon, 
143  Fed.  96,  74  CCA  289;  Bdelmann 
V.  St.  Louis  Transfer  Co.,  3  Mo.  A. 
503;  Voves  v.  Great  Northern  R. 
Co..  26  N.  T>.  110,  143  NW  760,  48 
LRANS  30;  McGown  v.  International, 
etc..  R.  Co..  86  Tex.  289,  20  SW  80; 
International,  etc.,  R.  Co.  v.  McDon- 
ald. 75  Tex.  41.  12  SW  860:  Dilling- 
ham V.  Russell.  73  Tex.  47.  11  SW 
139,  15  AmSR  753,  3  L,RA  634. 

77.  Woodward  v.  Ragland,  5  App. 
(D,  C.)  220:  Pullman  Palace  Car  Co. 
T.  Lawrence,  74  Miss.  782,  22  S  53; 
Walsh  V.  Hyde,  etc.,  Amusement  Co., 
113  App.  DIv.  42,  98  NTS  960. 

78.  Western,  etc.,  R.  Co.  v.  Tur- 
ner. 72  Ga.  292,  58  AmR  842:  Gasway 
y.  Atlanta,  etc.,  R.  Co.,  58  Ga.  216. 

79.  Bee  Western,  etc.,  R.  Co.  v. 
Turner.  72  Ga.  292.  53  AmR  842. 

80.  See  Pullman  Palace  Car  Co. 
f.  Lawrence.  74  Miss.  782,  22  S  53 
(Where  in  an  action  for  damages 
against  a  sleeping-car  company  for 
an  alleged  wanton,  malicious,  and 
outrageous  assault  by  one  of  its  por- 
ters, it  was  held  that,  although  the 
porter  had  been  discharged  on  ac- 
count of  the  occurrence,  yet  as  It  was 
only  by  reason  of  a  rule  that  every 
servant  of  the  company   who  had  a 
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personal  difficulty  with  a  passenger, 
whether  rightly  or  wrongly,  must 
leave  the  service  of  the  company, 
and  as  there  had  been  not  only  no 
disavowal  of  the  wrongful  act  of 
the  porter,  but  the  company  made 
strenuous  efforts  to  justify  the  act 
of.  Us  servant  on  the  trial,  there  had 
been  In  effect  a  ratification  of  the 
servant's  act  so  as  -to  render  the  cor- 
poration liable). 

81.  Pine  Bluff,  etc  R.  Co.  v. 
Washington,  116  Ark.  178,  172  SW 
872 

83.  Conn. — Colvln  v.  Peck,  «2 
Conn.  155,  26  A  355. 

111.— Mackin  v.  Blythe,  35  111.  A. 
216. 

Mo. — Malecek  v.  Tower  Grove,  etc, 
RCo.,  57  Mo.  17. 

N.  T. — Kutner  v.  Fargo,  20  Misc. 
207,  45  NTS  753  [aff  34  App.  Div. 
317,   64   NTS   332]. 

Tex. — Mutual  L.  Ins.  Co.  v.  Har- 
gus.  (Civ.  A.)   99  SW  580. 

Wis. — Bass  V.  Chicago,  etc.,  R.  Co., 
42  Wis.    654,   24   AmR    437. 

83.  Donlvan  v.  Manhattan  R.  Co. 
1    Misc.    368,    21    NTS    467. 

84.  Bass  V.  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  AmR  437. 

[a]  Th«  flUsr  Mid  swrvlA*  of  a 
Utaj  verlfled  complaint  in  an  action 
against  a  corporation  for  the  miscon- 
duct of  its  servants  is  notice  of  such 
misconduct,  and  where  the  servant  is 
not  only  retained,  but  is  subsequent- 
ly promoted,  such  facts  may  be 
shown  on  the  question  of  ratification. 
Bass  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  654.  24  AmR  437. 

85.  See  supra  SS  290,  291. 

86.  Foster  v.  Pitts.  63  Ark.  387, 
38  SW  1114;  Jones  v.  Lamon,  92  Oa. 
629,  18  SE  423;  Marks  v.  Culmer,  6 
Utah  419.  24  P  528.  But  see  Dub- 
reuil  V.  Waterman.  84  Conn.  47,  78 
A  721  (holding  that  such  statutes 
are  generally  regarded  as  remedial). 

ter.  Foster  v.  Pitts,  63  Ark.  387, 
38  SW  1114;  Strauss  v.  Dundon, 
(Tex.  Civ.  A.)  27  SW  603:  Anderson 
v.  Larremore,  1  Tex.  A.  Civ.  Cas.  { 
947. 

sa  Jones  v.  Lamon,  92  Ga.  629, 
18  SB  423;  Marks  v.  Culmer,  6  TTtah 
419,   24  P  528. 


ratified  in  order  to  impose  liability  upon  the  prin- 
cipal, evidence  as  to  retention  of  the  servant  is  em- 
ployment '  is  immaterial.''^ 

Ifotfce  of  servant's  miscondnct.  There  can  be  no 
ratification  by  the  master  without  notice  of  the  serv- 
ant 's  misconduct.*^  ■  Hence,  evidcnee  of  the  mere 
retention  of  a  servant  after  the  eommisaioa  of  the 
wrong  complained  of  is  not  sufiSeient  to  anthorize  an 
inference  of  ratification  on  the  part  of  the  master, 
without  proof  also  of  his  knowledge  of  the  nature 
of  the  servant's  act.*'  Notice  of  the  servant's  mis- 
conduct at  the  time  of  the  institution  of  the  action 
against  the  principal,  or  even  thereafter,  has  been 
held  as  effectual  on  the  question  of  the  principal's 
liability  in  exemplary  damages  as  is  notice  before 

tuG  suit/  1&   DfifiTUU  ^^ 

[i  292]  6.  Acts  of  Attorney.  The  rules  appfi- 
cable  to  the  liability  of  the  principal  or  employer  for 
the  acts  of  the  agent  or  servant  '■  will  in  general 
control  as  to  the  liability  in  exemplary  damages  of 
a  client  for  the  acts  of  his  attorney."  There  is  some 
authority  to  the  effect  that  the  act  of  the  attorney 
must  have  been  ratified  by  the  client."  In  any  event, 
the  act  of  the  attorney  must  be  such  as  wonld  in 
other  cases  justify  the  imposition  of  punitive  dam- 
ages.'* 

[i  293]  H.  Amount  and  ELements— 1.  In  0«n- 
eraL  Since  from  their  nature  there  is  do  fixed 
standard  by  which  exemplary  or  punitive  damages 
may  be  measured,'*  the  amount  of  an  award  of  such 

[a]  tUnatratioBa.  —  (1>  Where 
property  seized  on  attachment  be- 
longed, not  to  defendant  in  attach- 
ment, but  to  his  daughter,  and  the 
attorney  authorizing  the  levy  knew 
or  had  reasonable  grounds  for  be- 
lieving that  it  belonged  to  her,  his 
client  would  be  liable  for  the.  actual 
damages  sustained  by  the  daughter, 
and  might  be  subject  to  exemplary 
damages,  if  the  tort  was  attended 
with  circumstances  of  aggravation. 
On  the  other  hand,  if  attaching  plain- 
tiff's attorney,  ordering  a  levy  on  the 
property  of  defendant's  daughter, 
was  Ignorant  of  the  daughter's  title, 
and  believed  in  good  faith  that  the 
title  was  in  defendant  in  attachment, 
and  caused  the  levy  to  be  dismissed 
without  any  unreasonable  delay  on 
being  informed  of  her  title,  his  client 
would  be  liable  for  actual  damages 
only.  .Jones  v.  Lamon,  92  Ga.  629. 
18  SE  428.  (2)  The  claimant  of 
premises  who  institutes  the  proceed- 
ing and  the  attorney  who  directs  the 
constable  to  execute  a  writ  of  resti- 
tution which  is  void  are  liable  for 
actual  damages  necessarily  incurred 
in  the  proper  execution  of  the  writ, 
and  not  for  exemplary  damages  aris- 
ing from  the  acts  of  the  constables 
unauthorized  by  the  mandate  of  the 
writ.  Marks  v.  Culmer,  6  Utah  419, 
24    P    528 

89.  U.  "s. — Day  v.  Woodworth,  13 
How.   363,  14  L.  ed.  181. 

111.— McNamara  v.  King,  7  111.  432. 

Miss. — New  Orleans,  etc..  R.  Co. 
v.   Hurst,   36   Miss.   660,   74   AmD   785. 

Mo. — Smith  v.  Atchison,  etc..  R. 
Co.,  196  Mo.   A.  349,  356.   194  SW  71. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Thompson.  (Civ,  A.)  108  SW 
453  [rev  on  other  grounds  102  Tex. 
89,  113  SW  144,  19  AnnCas  1250]. 

Vt. — Rogers  v.  Bigelow,  90  Vt.  41. 
96  A  417. 

"In  all  other  kinds  of  damages  the 
court  gives  instructions  as  to  their 
measure,  but  as  to  punitive  damages 
he  is  not  allowed  to  even  hint  a 
measure.  The  Jury  are  merely  told 
under  what  circumstances  they  may 
allow  them  if  they  see  fit,  and  the 
amount  thereof  is  left  to  their  hon- 
est,   unbiased    and    impartial    judg- 
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damages  must  rest  largely  within  the  discretibn  of 
the  jury,'"  although  such  discretion  is  not  an  arbi- 
trary one,'^  and  mnst  be  so  exercised  as  not  to  indi- 
cate passion  or  prejudice.*'  The  general  rule  is  that 
an  award  _of  exemplary  damages  by  a  jury  will  not 
be  disturbed  as  excessive  or  inadequate  unless  its 
amount,  considered  in  connection  with  the  facts,  is 


indicative  of  passion,  prejudice,  or  corruption  on  the 
part  of  the  jury,*'  or  perverseness  or  gross  error," 
or  unless  the  jury  have  assessed  exemplary  damages 
in  a  case  \7here  the  evidence  fails  to  show  any  one 
of  the  requisite  elements  to  the  recovery  of  such 
damages.'"  In  assessing  the  damages,  the  jury 
should  take  into  consideration   the  attendant  eir- 


ment."  Smith  v.  Atchison,  etc.,  R. 
Co.,  supra. 

90.  U.  S. — Day  v.  Woodworth,  13 
How.  3(3,  14  L.  ed.  181;  Cooper  v. 
Sun  Printing,  etc.,  Assoc,  67  Fed. 
66t;  Russell  v.  Bradley,  60  Fed.  516; 
Walker  v.  Smith,  ^9  F.  Cas.  No. 
17,086,  1  Wash.  C.  C.  152. 

Ala. — Abingdon  Mills  v.  Grogan, 
17G  Ala.  247.  67  S  42;  Coleman  v.  Pep- 
per, 159  Ala.  310,  49  S  310;  Mobile 
Furniture  Commn.  Co.  v.  Little,  108 
Ala.  399,  19  S  443;  Seaboard  Mfg. 
Co.  V.  Woodson,  98  Ala.  378,  11  S 
733;  Alabama,  etc.,  R.  Co.  v.  Frasier, 
93  Ala.  45,  9  S  303,  30  AmSR  28; 
Southern  Gxpress  Co.  v.  Malone,  (A.) 
78  S  408:  Birmingham  Water  Works 
Co.  V.  Keiley,  2  Ala.  A.  629,  5«  S 
838 

Ark.— Foster  v.  Pitts,  (3  Ark.  887, 
38  SW  1114. 

Conn. — ^Pratt  v.  Pond,  42  Conn. 
318. 

Dak. — Bates  v.  Callender,  3  Dak. 
266,   16   NW  506. 

D.  C — ^Plannery  v.  Baltimore,  etc., 
R.  Co.,  16  D.  C.  111. 

Oa. — ^Bryan  v.  Acee,   27  Oa.  87.  • 

III. — ^Farwell  v.  Warren,  70  lU.  28; 
Cutler  T.  Smith,  67  111.  262;  Ousley 
T.  Hardin,  23  111.  403;  McNamara  v. 
King,  7  111.  432;  Doremus  v.  Hen- 
nessy,  62  111.  A.  391  [aff  176  III.  608, 
62  NB  924,  68  AmSR  203,  43  LRA 
797,  802];  Frankfurter  v.  Bryan,  12 
111.  A.  649. 

Ind. — Colburn  v.  State,  47  Ind.  310; 
American  Sand,  etc.,  Co.  v.  Spencer, 
66  Ind.  A.  623,  103  NE  426. 

Iowa. — ^Reisensteln  v.  Clark,  104 
Iowa  287,  73  NW  588;  Thill  v.  Pohl- 
man,  76  lotra  638,  41  NW  385;  Root 
V.  Sturdivant,  70  Iowa  66,  29  NW 
802;  Fox  v.  Wunderllch,  64  Iowa 
187,  20  NW  7;  Sheik  v.  Hobson,  64 
Iowa  146,  19  NW  876;  Ward  v.  Ward, 
41  Iowa  686;  Collins  v.  Council 
Bluffs,   36  Iowa  432. 

Kan. — Titus  v.  Corkins,  21  Kan. 
722 

ky. — Louisville,  etc.,  R.  Co.  v. 
Roth,  130  Ky.  759,  768,  114  SW  264 
[clt  Cyc];  Louisville,  etc.,  R.  Co.  v. 
Ballard,  86  Ky.  307,  3  SW  530,  9  KyL 
7,  7  AmSR  600;  Chiles  v.  Drake,  2 
Mete.  146,  74  AmD  406. 

La. — Grant  v.  McDonogh,  7  La. 
Ann.  447. 

Me.— Webb  v.  Gllman,  80  Me.  177, 
13  A  688;  Goddard  v.  Grand  Trunk 
R.  Co.,  67  Me.  224,  2  AmR  39. 

Mich. — Brushaber  v.  Stegemann, 
22  Mich.  266. 

Minn.— Peck  v.  Small,  35  Minn.  465. 
29  NW  69;  McCarthy  v.  Niskern,  22 
Minn.  90. 

Miss. — ^Tazoo  R.  Co.  v.  May,  104 
Miss.  422,  61  S  449,  44  LRANS  1138; 
Tazoo,  etc.,  R  Co.  v.  Williams,  87 
Miss.  344,  39  S  489;  Yazoo,  etc.,  R. 
Co.  V.  Mitchell,  83  Miss.  179,  36  S 
339;  Pullman.  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  S  53;  Chi- 
cago, etc.,  R.  Co.  V.  Scurr,  59  Miss. 
456,  42  AmR  373;  New  Orleans,  etc., 
R.  Co.  V.  Hurst,  36  Miss.  660,  74  AmD 
785;  Bell  V.  Morrison,  27  Miss.  68. 

Mo. — DeFord  v.  Johnson,  177  SW 
577;  Goetz  v.  Ambs,  27  Mo.  28;  Can- 
fleld  V.  Chicago,  etc.,  R.  Co.,  69  Mo. 
A.  354. 

N.  T.— Voltz  V.  Blackmar,  64  N.  T. 
440;  McConnell  v.  Hampton,  12 
Johns.  234;  TlUotson  v.  Cheetham,  3 
Johns.    66,   3   AmD   469. 

N.  C— Beam  v.  Puller,  171  N.  C. 
770.  88  SB  760;  Blow  v.  Joyner,  166 
N.  C.  140,  72  SE  319:  Rippey  V.  Mil- 
ler, 83  N.  C.  247;  Wylle  V.  Smither- 
man,  30  N.  C.  236. 


Or. — Schneider  v.  Hosier,  21  Oh. 
St.    98. 

Tenn. — Goodall  v.  Thurman  1 
Head  209. 

Tex. — Mayer  v.  Duke,  72  Tex.  |4S, 
10  SW  565;  International,  eta,  R. 
Co.  V.  Telephone,  etc.,  Co.,  69  Tex. 
277,  6  SW  517,  6  AmSR  45:  Willis  V. 
McNeill,  57  Tex.  466;  Graham  V. 
Roder,  6  Tex.  141;  Flannery  v.  Wood, 
32  Tex.  Civ.  A.  260,  73  SW  1072: 
Lister  v.  Campbell,  (Civ.  A.)  46  SW 
876. 

Vt. — Rogers  v.  Bigelow,  90  Vt.  41, 
96  A  417;  Miller  v.  Pearoe,  86  Vt 
322,  86  A  620,  43  LRANS  332. 

Va. — Borland  v.  Barrett,  76  Va. 
128,  44  AmR  162. 

W.  Va.— Hess  v.  Marlnari,  94  SB 
968,  971  Jauot  Cyc]. 

Wis. — Luther  v.  Shaw,  167  Wis. 
284,  147  NW  18,  52  LRANS  86; 
Rogers  v.  Henry,  32  Wis.  327. 

Wyo. — Carlson  Sheep  Co.  v. 
Schmidt,   21  Wyo.   498,  133  P  1063. 

N.  S. — Silver  v.  Dominion  Tel.  Co., 
14   N.   S.   17. 

[a]  Appllcfttloaa  of  nd*, — (1)  It 
is  Improper  for  the  trial  court  to  In- 
dicate an  amount  for  which  exemp- 
lary damages  might  be  found  by  the 
Jury.  Lister  v.  Campbell,  (Tex.  Civ. 
A.)  46  SW  876.  (2)  The  Jury  may, 
in  the  assessment  of  punitive  dam- 
ages, give  such  punishment  as  in 
their  Judgment  the  evidence  author- 
ises, not  exceeding  the  sum  sued  for. 
Alabama,  etc,  R.  Co.  v.  Frazier,  93 
Ala.    45,   9   S   303,   36  AmSR   28. 

[b]  In  Qaorgla,  the  amount  is  to 
be  fixed  "by  the  enlightened  con- 
science of  an  impartial  Jury."  Sel- 
man  v.  Barnett,  4  Qa.  A.  375,  377,  61 
SB  601. 

81.  Ala. — Birmingham  R.,  etc, 
Co.  V.  (»leman,  181  Ala.  478,  61  S 
890;  C:ox  V.  Birmingham  R..  etc.,  Co., 
163  Ala.  170,  50  S  975;  Southern  Ex- 
press Ca  V.  Malone,  (A)  78  S  408; 
Birmingham  Water  Works  (3o.  v. 
Keiley,  2  Ala.  A.  629.  56  S  838. 

Ark.— Foster  v.  Pitts,  63  Ark.  387, 
38  SW  1114. 

Kan. — Titus  v.  C!orklns,  21  Kan. 
722 

Mont. — De  Celles  v.  Casey,  48 
Mont.  568,  139  P  686. 

Tenn. — Jones  v.  Turpln,  6  Helsk. 
181. 

90.  D.  C. — ^Flannery  v.  Baltimore, 
etc,  R.  Co.,  16  D.  C.  111. 

Ga. — Bryan   v.  Acee,   27   Ga.    87. 

111.— Cutler  V.  Smith,  57  111.   252. 

Iowa. — Saunders  v.  Mullen,  66 
Iowa  728.  24  NW  629;  Collins  v. 
Council  Bluffs,  36   Iowa  432. 

Ky. — Buford  v.  Hopewell,  140  Ky. 
(66,  131  SW  502;  Louisville  Southern 
R.  Co.  V.  MInogue,  90  Ky.  369,  14 
SW  357,  12  KyL  378,  29  AmSR 
378. 

La. — Burkett  v.  I^anata,  16  La. 
Ann.    387. 

Mich.— Brushaber  v.  Stegemann,  22 
Mich.   266. 

Minn. — McCarthy  v.  Niskern,  22 
Minn.  90. 

Mo. — Mitchell  V.  United  R.  Co.,  126 
Mo.  A.  1,  102  SW  661. 

N.  Y. — McConnell  v.  Hampton,  12 
Johns.   234. 

Oh. — Schneider  v.  Hosier,  21  Oh. 
St    98 

Tex! — International,  etc.,  R.  <3o.  v. 
Telephone,  etc.,  Co.,  69  Tex.  277,  B 
SW  617,  6  AmSR  45;  Willis  v.  Mc- 
Neill, 57  Tex.   465. 

Va. — Borland  v.  Barrett,  76  Va. 
128,   44  AmR  152. 

W.  Va. — Hess  v.  Marlnari,  94  SE 
968,  971    [quot  Cyc]. 


Wis. — Rogers  V.  Henry,  32  Wis. 
327. 

[a]  Awards  ■iuit«lBad.^-(l)  In 
case  of  gross  negligence  in  leaving  up 
the  gates  at  a  railroad  crossing,  al- 
lowing a  team  to  get  In  front  of  a 
train,  an  allowance  of  two  thousand 
dollars .  punitive  damages  is  not  ex- 
cessive, actual  damages  being  found 
at  three  thousand  dollars.  Louis- 
ville, e,tc,  R.  Co.  V.  Roth.  130  Ky. 
759,  114  SW  264.  (2)  Recovery  of 
seven  hundred  and  eight  dollars  and 
fifteen  cents  for  willful  and  malt- 
clous  suspension  of  plaintiff's  horse 
by  race  track  Judges  Is  not  excessive, 
the  actual  damage  being  at  least  fifty 
dollars.  Carleton  v.  Fletcher,  109 
Me.  576,  85  A  395. 

[b]  misr*,  la  aa  aotlAm  t«r  tres- 
pasa  to  panraaal  propaxtr,  there  Is 
some  evidence  that  defendants'  con- 
duct was  reckless,  oppressive,  or 
wanton,  and  the  Jury  are  Instructed 
to  assess  plaintiff's  damages  at  no 
more  than  compensation  for  the  in- 
Jury,  unless  they  believe  that  de- 
fendants committed  the  trespass 
willfully  or  recklessly,  or  in  wanton 
disregard  of  plaintiff's  rights,  a  ver- 
dict for  one  thousand  three  hundred 
and  flfty  dollars  damages,  where  the 
actual  damage  proved  is  only  nine 
hundred  and  flfty  dollars,  should  not 
be  set  aside  as  excessive,  since  It 
must  be  presumed  that  the  Jurj- 
found  that  defendants'  conduct  wai! 
reckless,  oppressive,  or  wanton. 
Pearson  v.  Zehr.  138  III.  48,  29  NE 
864.   32  AmSR  113. 

93.  tr.  8.— Walker  v.  Smith.  29 
F.  Cas.  No.  17,086,  1  Wash.  C.  C. 
152. 

Ala. — ^Birmingham  Waterworks  Co. 
V.  Davis,   (A.)   77  S  927. 

D.  C. — Flannery  v.  Baltimore,  etc 
R.  Co.,  16  D.  C.  111. 

Ga. — Southern  R.  C!o.  v.  Wood,  114 
Ga.  140,  39  SE  894,  65  LRA  536: 
Bryan  v.   Acee,    27   Ga.   87. 

111.— Farwell  v.  Warren,  70  111.  28: 
Cutler  V.  Smith,  67  III.  262;  Mc- 
Namara V.  King,  7  ni.  432;  New 
York  Fidelity,  etc.,  <3o.  v.  Oibson,  135 
111.  A.  290  [aff  232  III.  49,  83  NB 
539].  See  Kline  v.  Lindemann.  169 
111.  A.  403. 

Iowa. — Collins  v.  Council  Bluffs,  35 
Iowa  432. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202,  2  AmR  39. 

Miss. — ^Bell  V.  Morrison,  27  Miss. 
68. 

Mo. — Goetz  V.   Ambs,   27   Mo.   2S. 

N.  Y. — Kiff  V.  Youmans,  20  Hun 
123  [rev  on  other  grounds  86  N.  T. 
324,  40  AmR  643,  13  NYWklyDlg 
273];  Buffalo  Lubricating  Oil  Cte.  v. 
Everest,  3  HowPrNS  179. 

Tenn. — Goodall  v.  Thurman.  1 
Head  209. 

Tex. — Mayer  v.  Duke,  72  Tex.  445. 
10  SW  665;  Willis  v.  McNeill.  67  Tex. 
466;  Graham  v.  Roder,  5  Tex.  141; 
St.  Louis  Southwestern  R.  Co.  v. 
Thompson,  (Civ.  A.)  192  SW  1095: 
St.  Louis  Southwestern  R.  Co.  v 
Thompson,  (Civ.  A.)  108  SW  45S 
[rev  on  other  grounds  102  Tex.  89. 
113  SW  144,  19  AnnC^s  1250]. 

Va. — Borland  v.  Barrett,  76  Vs. 
128,    44   AmR   152. 

W.  Va. — Pendleton  v.  Norfolk,  etc.. 
R.  Co.,  95  SE  941. 

Wis. — Rogers  v.  Henry,  32  Wi& 
327. 

94.  Whipple  V.  Cumberland  Mfg. 
Co.,  29  F.  Cas.  No.  17.516,  2  Story 
661;  Ousley  v.  Hardin,  23  III.  403. 

9B.  Eisenhart  v.  Ordean,  3  Colo- 
A.   162,  32  P  496. 


For  later  easea,  darstopmnits  and  ohaafMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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enmstances,**  such  as  the  maliee  or  wantonness  of 
the  act,*'  the  injury  intended,**  the  motive  for  the 
act,**  the  manner  in  whieh  it  was  committed,'  and 
the  deterrent  effect  of  the  award  upon  others.*  br- 
iber, the  award  should  not  be  disproportionate  to 
the  actual  damage  sustained.'  In  other  jurisdic- 
tions, while  exemplary  damages  need  not  bear  any 
relation  to  the  compensatory  damages  allowed,  they 
must  bear  some  relatioii  to  the  injury  complained 
of  and  the  cause  thereof.^ 

[4  294 J  8.  Financial  Condition  of  Parties— a. 
In  GeneraL  By  some  authorities  the  rule  has  been 
laid  down  broadly  that,  where  exemplary  damages 

se.  Ala. — Cox  V.  BlrmtnKham  R., 
etc..  Co:,  16S  Ala.  170.  BO  8  »75:  Cole- 
man V.  Pepper,  1E9  Ala.  310.  49  S 
310. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Roth,  130  Ky.  760,  768.  114  8W  264 
[clt  CycJ. 

Mo. — Sperry  v.  Hurd,  267  Mo.  628, 
185  SW  170;  Summers  v.  Keller,  162 
Mo.  A.  626,  133  SW  1180  [mod  on 
other  grounds  263  Mo.  324,  171  SW 
33«]. 

8.  C. — Oosa  V.  Southern  R.  Co.,  67 
S.  C.  347,  45  SK  810. 

Vt. — Rogers  v.  Blgelow,  90  Vt  41, 
96  A  417;  SaiBworth  v.  Potter,  41  Vt. 
685- 

See  Mercy  v.  Talbot,  189  III.  A.,  1; 
Jones  V.  Turpln,  6  Helsk.  (Tenn.) 
181  (where  It  was  held  that  a  charge 
to  the  Jury,  "you  may  give  what  is 
called  vindictive  damages,  that  <a, 
such  damages  as  will  satisfy  the 
highly  excited  feelings  of  the  party 
injured,"  was  erroneous,  and  that 
while  the  jury  may  give  vindictive 
damages,  such  damages  are  not  to 
be  measured  by  the  "highly  excited 
feelings"  of  plaintiff,  but  should  be 
such  as  a  reflecting  and  dispassion- 
ate jury,  investigating  and  weigh- 
ing the  charge  out  of  which  the  civil 
suit  grows  and  its  attending  circum- 
stances, may  conclude  are  proper 
and   right). 

[a]  niwrtratloi^— In  an  action  of 
trespass,  where  the  evidence  dis- 
closed that  defendants,  in  the  night- 
time, had  thrown  stones  and  eggs 
through  plaintifTs  windows,  and 
that  her  family  consisted  of  herself, 
her  four  daughters,  and  young  son, 
it  was  proper  to  Instruct  the  Jury 
to  award  such  exemplary  damages 
us  they  deemed  proportionated  to  the 
alleged  insult,  etc.,  on  a  considera- 
tion of  all  the  circumstances.  Ells- 
worth V.  Potter,  41  Vt.  685. 

97.  Sperry  v.  Hurd,  267  Mo.  628, 
185  SW  170;  Boardman  v.  Qoldsmith, 
48   Vt.    403. 

SB.  Hildreth  v.  Hancock,  5B  HI. 
A.  572  raff  156  111.  618,  41  ME  155]. 

9S.  Smith  v.  Wunderlich,  70  111. 
426;  Flannery  v.  Wood,  32  Tex.  Civ. 
A.  250,  73  SW  1072;  Rogers  v.  Bige- 
low,   90  Vt.    41,   96  A   417. 

1.  Smith  V.  Wunderlich,  70  111. 
426;  Hess  v.  Marinari,  (W.  Va.)  94 
SB   968. 

3.  Coleman  v.  Pepper,  159  Ala. 
310,  49  S  310;  Ward  v.  Ward,  41  Iowa 
686;  Flannery  v.  Wood,  32  Tex.  Civ. 
A.  250,  73  SW  1072;  Luther  v.  Shaw, 
157  Wis.  284,  147  NW  18,  52  LRANS 
85. 

[a]  TIM  pnltUo  good  In  the  re- 
straint of  others  from  wrongdoing, 
as  well  as  the  punishment  of  the 
offender,  is  to  be  considered  in  esti- 
mating exemplary  damages.  Ward 
V.  Ward,  41  Iowa  686. 

3.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Asheraft.  48  Ala.  16. 

Ark. — St.  Loilis  Southwestern  R. 
Co.  V.  Myiell,  87  Ark.  123,  112  SW 
203. 

La. — Burkett  v.  Lanata,  15  La. 
Ann.  337;'  Orant  v.  McDonogh,  7  La. 
Ann.    447. 

Pa. — Rider  v.  York  Haven  Water, 
etc..  Co.,  251  Pa.  18,  95  A  803. 

Tex. — International,  etc.,  R.  Co.  v. 
Telephone,  etc,  Co.,  69  Tex.  277,  6 
SW^  517,   6  AmSR  45;  Willis  v.  Mc- 


are  sought  to  be  recovered,  the  jury  are  entitled  to 
consider  the  social  position,  financial  condition,  and 
general  surroundings  of  both  parties  so  that  in  the 
light  of  all  the  circumstances  a  proper  punishment 
may  be  imposed."  But,  in  most  cases  in  which  the 
question  has  been  considered,  attention  has  been 
directed  specifically  to  the  admissibility  of  evidence 
as  to  one  or  the  other  of  the  parties.* 

{%  296]  b.  Defendant.  According  to  the  gen- 
eral rule,  it  is  proper  for  the  jury  to  consider  defend- 
ant's wealth  and  pecuniary  ability  in  fixing  the 
amount  of  damages,'  although   there  is  some  au- 


Nein,  6T  Tex.  465;  Houston,  etc..  R. 
Co.  V.  Nichols,  9  Am&ERCas  361; 
Flannery  v.  Wood,  32  Tex.  Civ.  A. 
260,  78  SW  1072;  Texas  tdind,  etc, 
Co.,  Ltd.  V.  Nations,  (Tex.  Civ.  A.) 
63   SW  915. 

W.  Va. — Pendleton  v.  Norfolk,  etc., 
R.  Co.,  95  SB  941;  Haas  v.  Marinari, 
94  SE  968,  971  [quot  Cyc]. 

4«  Louisville,  etc.,  R.  Co.  v.  Rlt- 
chel,  148  Ky.  701,  147  SW  411,  41 
LRANS  958.  AnnCasl913E:  617. 

5.  ni.-rSchmltt  V.  Kurrus,  234  III. 
678,  85  NB  261.  See  McNaraara  v. 
King,  7  111.  432  (where,  in  an  action 
of  trespass  for  damages  for  assault 
and  battery,  the  court  .permitted 
plaintiff  to  .prove  that  he  was  a  poor 
man  with  a  large  family,  and  that 
defendant  was  a  wealthy  man  with 
no  children  and  but  a  small  family, 
and  It  was  said  that  the  condition 
in  life  and  circumstances  of  the 
parties  were  proper  subjects  for  the 
consideration  of  the  jury  in  estimat- 
ing the  damages,  that  they  might 
take  Into  consideration  the  pecuniary 
resources  of  defendant,  and  might 
give  exemplary  damages,  not  only 
to  compensate  plaintiff,  but  to  pun- 
ish defendant,  according  to  the  cir- 
cumstances of  the  case). 

Iowa. — Ward  v..  Ward,  41  Iowa 
686. 

Miss.— Bell  V.  Morrison,  27  Miss. 
68. 

Mo. — Dailey  v.  Houston,  68  Mo. 
361;  Buckley  v.  Knapp,  48  Mo.  152. 

Or.— Heneky  v.  Smith,  10  Or.  849, 
45   AmR   143. 

Vt.— Goldsmith  v.  Joy.  61  Vt.  488, 
17  A  1010,  15  AmSR  923,  4  LRA 
600. 

W.  Va. — Pendleton  v.  Norfolk,  etc, 
R.  Co..  95   SE  941. 

Eng. — Huckle  v.  Money,  2  Wlla. 
C.  P.   206.  95   Reprint   768. 

See  Bump  v.  Betts,  23  Wend. 
(M.  T.)  85  (where  the  court  in  de- 
ciding on  the  question  of  excessive 
damages  pointed  to  the  fact  that 
defendant  was  a  man  of  great 
wealth  and  that  plaintiff  was  a  poor 
young  man  just  starting  in  life). 

6.  See  Infra  IS  295,  296. 

7.  U.  8. — Brown  v.  Evans,  17  Fed. 
912.  8  Sawy.  488  [aff  109  U.  S.  180, 
3  set  83,  27  L.  ed.  896]. 

CJal.— Qreenberg  v.  Western  Turf 
Assoc,  140  Cal.  357,  73  P  1050. 

Colo. — Courvolsier  v.  Raymond,  23 
Colo.  113,  47  P  284. 

Conn. — Case  v.  Marks,  20  C^nn. 
248;  Bennett  v.  Hyde.  6  Conn.  24. 

Ga. — Coleman  v.  Allen,  79  Ga.  637, 
5  SB  204,  11  AmSR  440.  449.  Com- 
pare Georgia  R.  Co.  v.  Homer,  73  Ga. 
251. 

Ida.— Dwyer  v.   Libert,   167  P  651. 

111. — Mullin  V.  Spangenberg,  112 
111.  140;  Jones  v.  Jones,  71  111.  562; 
Smith  v.  Wunderlich,  70  111.  426;  Pe- 
ters V.  Lake,  66  111.  206,  16  AmR  593; 
Toledo,  etc.,  R.  Co.  v.  Smith,  57  111. 
517;  Hosley  v.  Brooks,  20  111.  115,  71 
AmD  262;  Cochran  v.  Ammon,  16  111. 
316;  McNamara  v.  King,  7  111.  432; 
Grable  v.  Margrave,  4  111.  372,  38  AmD 
88;  Hlnton  v.  Muhlman,  201  111.  A. 
177.  See  Taylor  v.  Wilcox.  188  111. 
A.    18. 

Ind. — ^Atkinson  v.  Van  Cleave,  25 
Ind.  A.  508.  57  NE  731. 

Kan. — ^Whlte  v.  White,  76  Kan. 
82,  90  P  1087. 


Ky. — Jacobs  v.  Louisville,  etc.,  R. 
Co.,  10  Bush.  263. 

Me.— Webb  v.  Gllman,  80  Me.  177, 
13  A  688;  Goddard  v.  Grand  Trunk 
R.  Co.,  S7  Me.  202,  2  AmR  30;  Hum- 
phries  V.   Parker,   52   Me.   602.  • 

Md.^Groh  v.  South,  121  Md.  639. 
641,  89  A  321  [clt  Cyc] ;  Sloan  v.  Ed- 
wards, 61  Md.  89. 

Minn. — Nelson  v.  Halvorson,  117 
'Mlnrf.  255,  186  NW  818,  AnnCasl913D 
104;  Peck  v.  Small,  36  Minn.  465,  2» 
NW  69;  McC:arthy  v.  Niskern,  22 
Minn.   90. 

Misa— Pullman  Palace  Cat  Co.  v. 
Lawrence,  74  Miss.  782,  22  S  63; 
Whitfleld  v.  Westbrook,  40  Miss.  311; 
Bell  V.  Morrison,  27  Miss.  68. 

Mo. — Sperry  v.  Hurd,  267  Mo.  628, 
185  SW  170;- Beck  v.  Dowell,  111  Mo. 
506,  20  SW  209,  33  AmSR  547;  Dailey 
V.  Houston,  58  Mo.  361;  Buckley  v. 
Knapp,  48  Mo.  152;  McMUlen  v.  El- 
der, 160  Mo.  A.  S99,  140  SW  917: 
Schafer  v.  Ostmann,  148  Mo.  A.  644, 

129  SW  63;  Baxter  v.  MagUl,  127 
Mo.  A.  392,  105  SW  679;  Eagleton  v. 
Kabrich,  66  Mo.  A.  231;  Clark  v. 
Fairley,  30  Mo,  A.  335;  Hayes  v. 
St.   Louis  R.  Co.,  15   Mo.  A.  684. 

Mont— Wlnterscheld  v.  Relchle,  45 
Mont.  238,  122  P  740,  742  [quot  Cyc]. 

N.  H. — Belknap  v.  Boston,  etc,  R. 
Co.,  49  N.  H.  358;  Cram  v.  Hadley, 
48  N.  H.  191;  Knight  v  Foster,  39 
N.  H.  576;  Symonds  v.  Carter,  32  N. 
H.    468. 

N.  T. — Lewis  V.  cniapman,  19  Barb. 
252  [rev  on  other  grounds  16  N.  T. 
369];  Pry  iv.  Bennett,  11  N.  T.  Super. 
247,    1    AbbPr    289. 

N.  C. — Carmichael  v.  Southern 
Bell  Tel.,  etc..  Co.,  162  N.  C.  333.  78 
SE  507;  Arthur  v.  Henry,  157  N.  C. 
393,    73    SE   206;   Tucker   v.   Winders, 

130  N.  C.  147,  41  SE  8;  Johnson  v. 
Allen.  100  N.  C.  181,  5  SE  666;  Adcock 
V.  Marsh,   30  N.  C.  360. 

N.  D.— King  V.  Hanson,  13  N.  D.  85, 
99    NW    1085. 

Oh. — Hayner  v.  Cowden,  27  Oh.  St. 
292,  22  AmR  303;  Smith  v.  Pittsburg, 
etc,  R.  0>.,  28  Oh.  St.  10;  Roberts  v. 
Mason,  10  Oh.  St.  277;  Stevens  v. 
Handley,  Wright  121;  Steen  v.  Friend, 
20  Oh.  Clr.  Ct.  459.  11  Oh.  Clr.  Dec 
235.  And  see  Alpin  v.  Morton,  21 
Oh.    St.    636. 

Okl. — Smith  V.  Autry,  169  P  623; 
Willet  V.  Johnson,  13  Okl.  663,  76  P 
174. 

Pa. — McBrlde  v.  McLaughlin,  6 
Watts   375.  .      „ 

S.  C. — Webber  v.  JonesvlUe,  94  S. 
C.  189,  77  SE  857:  Calder  v.  Southern 
R.  Co.,  89  S.  C.  287,  71  SE  841,  Ann 
Casl913A  894;  Elms  v.  Southern 
Power  Co.,  79  S.  C.  602,  60  SE  1110; 
Rowe  v.  Moses,  43  S.  C.  L.  423,  67 
AmD    560.  _       „ 

Tenn.— Nashville  St.  R.  Co.  y. 
O'Bryan,  104  Tenn.  28,  56  SW  300: 
Cumberland  Tel.,  etc,  Co.  v  Shaw. 
102  Tenn.  313,  52  SW  163;  Dush  v. 
Fltlhugh,   2   Lea   307.  _,  ,,^    ,„, 

Vt. — Rea  V.  Harrington,  58  Vt.  181, 
2  A    475.   56  AmR  561. 

Va. — Norfolk,  etc..  R.  Co.  v.  Allen, 
95  SB  406;  Harman  v.  Cundlff,  82  Va. 
239 

W.  Va. — Pendleton  v.  Norfolk,  etc., 
R.    Co.,    95    SE   941.  ,_    „, 

Wis.— Luther  v.  Shaw,  157  Wis. 
234,  147  NW  18,  58  LRANS  85: 
Thomas    v.    Williams,   189   Wis.    467. 
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thority  to  the  contrary.^  In  any  event  the  question 
is  not  what  defendant  is  able  to  ptfy,  but  what 
plaintiff  should  receive.' 

Defendant's  lack  of  means  in  rebuttaL  Where  it 
is  competent  for  plaintiff  to  prove  the  wealth  of  de- 
fendant to  increase  the  damages,  it  is  equally  com- 
petent for  defendant  to  show  a  lack  of  it  to  dimin- 
ish them.'*>  Nor,  it  has  been  held,  can  a  defendant 
be  deprived  of  fhis  right  by  the  omission  of  plaintiff 
to  offer  any  proof  on  that  point  or  make  any  claim 
for  damages  on  that  ground,-  as  the  waiving  of  the 
privilege  by  the  one  is  no  reason  for  denying  it  to 
the  other.'^  On  the  other  hand,  this  has  been  denied, 
and  the  rule  laid  down  that  such  proof  is  not  ad- 
missible on  the  part  of  defendant  as  original  evi- 
dence." But  the  fact  of  defendant's  poverty  should 
never  be  admitted  in  bar  of  exemplary  damages  in 
a  case  where  their  allowance  is  proper.^' 

Where  there  are  joint  defendants,  it  is,  according 
to  one  view,  improper  for  the  jury  to  consider  the 
pecuniary  ability  of  individual  defendants  to  pay 
exemplary  damages,^'*  while,  according  to  another 
view,  such  a  consideration  is  proper."  The  one  rule 
is  based  upon  the  theory  that,  where  the  wealth 
of  defendants  is  unequal  a  consideration  of  the  in- 
dividual ability  of  defendants  would  result  in  an 
unjust  punishment  of  defendants  less  able  to  pay,*' 


while  the  other  rule  is  based  on  the  converse  theory 
that  a  wealthy  defendant  joined  with  others  of  small 
or  no  means  might  escape  adequate  assessment  of 
damages."  At  any  rate  the  fact  that  one  of  defend- 
ants'is  without  property,  and  that  another  defend- 
ant-is possessed  of  considerable  means  is  not  a  bar 
to  the  recovery  of  punitive  damages  against  joint 
defendants.^^ 

Evidence  of  defendant's  pecuniary  ability  is  nec- 
essary in  order  that  such  element  may  be  taken 
into  consideration  in  estiinating  the  amount  of  dam- 
ages." For  this  purpobe  the  inquiry  should  be  di- 
rected to  defendant 's  actual  wealth  rather  than  his 
reputation  for  wealth." 

[$  296]  c  Plaintiff.  It  has  been  beld  that  evi- 
dence of  the  pecuniary  condition  of  plaintiff  is  ad- 
missible in  an  action  for  personal  injuries  where  the 
circumstances  authorize  exemplary  damages,^'  but 
there  is  authority  to  the  contrary.'*  Evidence  that 
defendant  supposed  that  on  account  of  plaintiff's 
poverty  the  trespass  could  be  committed  with  im- 
punity is  admissible  as  having  a  bearing  on  defend- 
ant's motive  and  malice.** 

[i  297]  3.  Attorney's  Fees  and  ExpeiueB.  The 
question  of  whether  plaintiff's  attorney's  fees  and 
expenses  may  be  allowed  or  considered  in  a  case  in 
which  it  is  proper  to  award  exemplary  damages  has 


121  NW  148;  Gllman  v.  Brown,  116 
Wis.  1.  91  NW  227;  Eggett  v.  Allen, 
106  WI9.  633,  82  NW  556;  Spear  v. 
Sweeney,  gg  Wis.  546,  60  NW  1060; 
Spear  v.  Hiles,  67  Wis.  350,  30  NW. 
606;  Draper  v.  Baker,  61  Wis.  450, 
21  NW  627,  50  AmR  143;  Hare  v. 
Marsh,  61  Wis.  435,  21  NW  267,  60 
AmR  141;  La  very  v.  Crooke,  52  Wis. 
612,  9  NW  599,  38  AmR  768;  Brown 
V.  Swineford,  44  Wis.  282,  28  AmR 
682;  Winn  v.  Peckham,  42  Wis.  498; 
Melbus  V.  Dodge,  38  Wis.  300,  20 
AmR  6;. Barnes  v.  Martin,  15  Wis. 
240,  82  AmD  670;  Blrchard  v.  Booth, 
4   Wis.    67. 

Wyo.— Cosfrlff  v.  Miller,  10  Wyo. 
190.    68   P   206. 

&  Southern  R.  Co.  v.  Phillips,  136 
Oa.  282,  71  SE  414;  Bailey  v.  Bailey, 
94  Iowa  698,  63  NW  341;  Guengerech 
V.  Smith,  34  Iowa  348;  Hunt  v.  Chi- 
cago, etc.,  R.  Co.,  26  Iowa  363;  Qlv- 
ens  V.  Berkley.  108  Ky.  236,  56  SW 
168,  21  KyL  1653  Coverr  Louisville, 
etc,  R.  Co.  V.  Mahony,  7  Bush.  (Ky.) 
235;  Gore  v.  Chadwlck,  6  Dana  (Ky.) 
477];  WlUlB  V.  McNeill,  57  Tex.    485. 

8.     Holmes   v.   Holmes,    64    111,   294. 

10.  Mullln  V.  Spangenberg,  112  111. 
140;  Johnson  y.  Smith,  64  Me.  553. 

11.  Johnson  v.  Smith,  64  Me.  553; 
Bea  V.  Harrington,  68  Vt.  181,  2  A 
476,   66  AmR   661. 

18.  Mullln  V.  Spangenberg,  112 
111.   140. 

18.     Stout  V.  Prall,   1   N.  J.  L.   93. 

14.  Smith  V.  Wunderllch,  70  111. 
426;  Hplmes  v.  Holmes,  64  111.  294; 
Chicago  City  R.  Co.  v.  Henry,  62  111. 
142;  Toledo,- etc.,  R.  Co.  v.  Smith,  67 
III.  617;  Stansberry  v.  McDowell, 
(Mo.  A.)  186  SW  757.  Compare  Scha- 
fer  V.  Ostmann,  148  Mo.  A.  644,  129 
SW  63  (holding  that,  in  an  action 
for  assault  and  battery  against  two 
defendants  Jointly,  evidence  of  the 
pecuniary  condition  of  one  of  de- 
fendants alone    Is   not    admissible). 

[a]  ninMxslloii.^ — Where  an  ac- 
tion Is  against  a  railroad  company 
and  its  conductor  for  damages  for 
a  wrong  occasioned  by  the  conduc- 
tor's negligence  Inasmuch  as  the 
conductor  would  be  liable  Individu- 
ally for  any  judgment  that  might  be 
recovered.  It  follows  that  evidence  of 
the  wealth  of  the  company  should  not 
be  admitted  for  the  purpose  of  en- 
hancing damages.  (Chicago  City  R. 
Co.  v.  Henry,   62  111.   142. 

IB.     Bell  V.  Morrison,   27  Miss.   68. 


le.  Smith  V.  Wunderllch,  70  lU. 
426. 

17.  Bell  V.  Morrison,  27  Miss.  68. 

18.  White  V.  White,  140  Wis.  538, 
122  NW  1051.  133  AmSR  1100. 

18.  Toledo,  etc.,  R.  Co.  v.  Smith, 
67  111.  617. 

SO.  Johnson  v.  Smith,  64  Me.  663. 
But  see  Tucker  v.  Winders,  130  N.  C. 
147,  41  SEi  8  (where  the  court  said: 
"The  plaintiff  was  not  restricted  to 
the  tax  list.  That  is  by  no  means 
the  only  evidence.  The  defendant 
may  have  property  in  other  counties, 
and,  as  to  personalty,  the  list  Is 
merely  the  declaration  of  defendant. 
His  reputation  as  to  wealth  Is  prop- 
er to  go  to  the  jury  for  considera- 
tion. It  Is  open  to  the  defendant 
to  go  upon  the  stand  and  deny  the 
correctness  of  the  general  estimate 
of  his  wealth.  Unless  he  does,  ^thls 
general  reputation  may  possibly  be 
nearer  the  mark  than  the  Informa- 
tion   derived  .  from    the    tax    lists"). 

ra]  It  Is  propsr  to  show  (1)  that 
defendant  was  a  wealthy  man  with 
no  children,  and  but  a  small  family. 
McNamara  v.  King,  7  111.  432.  (2) 
Certified  abstracts  from  the  books 
containing  returns  of  the  assess- 
ment for  taxation  of  the  lands  and 
personal  property  belonging  to  de- 
fendant In  the  year  in  which  the  ac- 
tion was  tried.  Womack  v.  Circle, 
2a  Gratt  (70  Va.)  192.  (3)  The  num- 
ber of  defendant's  herd  of  horses 
and  cattle.  Webb  v.  Gllman,  80  Me. 
177,  13  A  688.  (4)  The  emoluments 
received  by  defendant  In  a  salaried 
position.  Brown  v.  Swineford,  44 
Wis.  282,  2g  AmR  582.  (6)  The 
wealth  of  a  deceased  relative  of  de- 
fendant of  whom  defendant  was  the 
heir.  BInford  v.  Young,  116  Ind. 
174.    16   NE   142. 

[b]  m  t|k*  oM«  of  a  corpontloB, 
it  is  proper  to  ask  as  to  the  entire 
paid  up  capital  stock  of  the  com- 
Iiany,  as  to  its  liabilities.  Its  assets, 
It.<s  surplus,  and  the  dividends  which 
have  been  paid  for  five  years  passed. 
Pullman  Palace  Car  Co.  V.  Lawrence, 
71    Miss.    782,   22    S    53. 

31.  Grable  v.  Margrave,  4  111.  372, 
38  AmD  88;  Schmltt  v:  Kurrus,  140 
111.  A.  132  [all  234  111.  678,  86  NE 
261];  Arasmlth  v.  Temple,  11  111.  A. 
39:  BoUes  V.  Kansas  City  Southern 
R.  Co.,  134  Mo.  A.  696,  115  SW  459; 
Baxter  v.  MaglU,  127  Mo.  A.  392,  105 
SW  679.     See  Galther  v.  Blowers,  11 


Md.  536,  553  (where.  In  an  action  for 
damages  for  assault  and  battery,  the 
trial  court  having  admitted  evidence 
for  plaintiff,  with  a  view  of  increas- 
ing his  damages,  that  he  waa  a  la- 
boring \  mfcn  and  had  a  wife  and 
children  to  support,  the  supreme 
court  in  support  of  the  ruling  said: 
"This  is  good  sense,  and  Is  sus- 
tained by  the  decisions  in' most  of 
the  states.  An  injury  done  to  a 
person  not  dependent  on  manual  la- 
bor for  the  support  of  himself  and 
family,  is  in  no  wise  as  great  as  one 
to  a  person  so  situated").  But  see 
Peters  v.  Lake,  66  111.  206,  16  AmR 
593  (holding  that  evidence  of  plain- 
tiff's bankruptcy  at  the  time  of  the 
trial,  -which  was  several  years  after 
the  Injury,  should  not  have  been  ad- 
mitted). 

aa.  Southern  R.  Co.  v.  Phillips, 
136  Oa.  282,  71  SE  414;  Oriser  v. 
Schoenborn,  109  Minn.  297,  123  NW 
823;  Robertson  v.  Conklln,  163  N.  C. 
1,  2,  68  SE  899,  138  AmR  635,  21  Ann 
Cas   930. 

"The  rule  that,  in  cases  of  mali- 
cious torts,  where  punitive  damages 
are  claimed  and  may  be  awarded,  evi- 
dence of  the  defendant's  pecuniary 
condition  Is  admissible,  is  very  gen- 
erally recognized  by  the  authorities, 
but  evidence  of  the  pecuniary  con- 
dition of  the  plaintiff  as  a  general 
rule  Is  Inadmissible.  It  Is  admitted 
only  on  the  ground  that  the  pecuni- 
ary circumstances  of  the  plaintiff  are 
directly  Involved,  in  estimating  the 
actual  damages  caused  by  the  tor- 
tious act,  the  poverty  of  the  plain- 
tiff making  the  Injury  the  greater. 
Such  evidence  is  never  admitted  for 
the  purpose  of  securlntf  vindictive 
damages."  Robertson  ▼.  Conklln, 
supra. 

[a]  Xllnatratloii. — If  a  passenger 
on  a  railroad,  allowed  to  alight  at  a 
station  other  than  the  one  Intended, 
was  entitled  to  punitive  damages, 
the  worldly  circumstances  of  the 
passenger  could  not  be  considered  in 
assessing  such  damages.  Southern 
R.  Co.  V.  Phillips,  138.  Ga.  282,  71  SB 
414. 

83.  Reed  v.  Davis,  4  Pick.  (Mass.) 
216.  But  see  Waters  v.  Greenleaf- 
Johnson  Lumber  Co.,  115  N.  C  648, 
20  SB  718  (holding  that  e-vldence 
that  the  contractor  engaged  to  con- 
struct defendant's  railway,  and  Its 
agent    to    locate    the    right    of    way 
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been  treated  in  connection  with  the  disenssion  of 
such  fees  and  expenses  as  an  element  of  compensa- 
tory damages.'* 

[(  298]  L  Mitigatioa.  Where  plaintiff  has  in- 
trodneed  evidence  as  to  circiunstances  warranting  an 
imposition  of  exemplary  damages,  defendant  is  en- 
titled to  introduce  facts  tending  to  rebnt  such  evi- 
dence and  in  mitigation.*'  Thus  he  may  show  provo- 
cation,*' the  absence  of  malice,''  and  the  presence  of 
good  faith,'^  that  he  did  acts  of  reparation  or  resto- 
ration which  lay  in  his  power,**  and  that  he  acted 
under  the  advice  of  counael.'"    But  the  advice  of 


counsel  that  defendant  had  the  right  to  do  the  act 
complained  of  will  not  protect  him  from  exemplary 
damages  if  it  is  done  in  a  wanton  aiid  offensive  man- 
ner, and  in  fact  maliciously.*^ 

Good  character.  Defendant  is  entitled  to  show  hia 
good  character  to  overcome  proof  offered  by  plain- 
tiff tending  to  establish  a  criminal  intent  in  the  acta' 
complained  of  as  constituting  a  ground  for  the  re- 
covery of  punitive  damages.**  Such  evidence  is  also 
admissible  for  the  purpose  of  determining  the 
amount  which  would  eonstitiite  an  adequate  pnn- 
isbment  for  defendant  if  he  is  found  guilty.'* 


Vm.    MULTIPLI!  DAMAGES 

[f  299]     By  statute,  in  some  jurisdictions  in  cer-  I  be  a  multiple  of  the  actual  loss  sustained,  nsnally 
tain  classes  of  cases,  the  amount  recoverable  may  |  either  twice  or  three  timea  the  amount.'*     These 


throuEh  timber  land  belonglnK  to 
plaintiff,  while  engaged  In  Its  loca- 
tion, made  Inquiries  as  to  plaintiff's 
character,  and  whether  he  had 
money  and  could  fight  a  lawsuit,  does 
not  show  such  malice  or  wantonness 
In  the  construction  of  Its  road  by 
defendant  as  to  make  It  liable  to 
plaintiff  In  punitive  damages). 
S4.    See  supra  {  134. 

25.  Sherman  v.  Dutch,  16  III.  283; 
Stacy  V.  Portland  Pub.  Co.,  68  Me. 
279,  J88;  Tates  v.  New  York  Cent., 
etc.,  R.  Co.,  67  N.  T.  100;  Millard  v. 
Brown.  S5  N.  Y.  297;  Holland  v. 
CIos8,(Tex.    Civ.    A)    148    SW    671. 

"Punitive  damages  are  the  last  to 
be  assessed.  In  the  elements  of  In- 
jury to  be  considered  by  a  Jury,  and 
should  be  the  first  to  be  rejected  by 
facts  In  mitigation."  Stacy  v.  Port- 
land Pub.   Co.,   supra. 

"The  defendants,  upon  the  same 
principle  that  the  plaintiff  was  al- 
lowed to  prove  fads  In  aggravation, 
would  have  the  right  to  prove  facts 
tending  to  mitigate  the  damages,  and 
to  rebut  malice,  not  amounting  to  a 
justiilcatlon."  Sherman  v.  Dutch,  16 
111.   283,   287. 

26.  U.  S. — Cushman  v.  Waddell,  6 
F.  Cas.  No.  3,516,  Baldw.  67. 

Ark. — ^Ward  v.  Blackwood,  41  Ark. 
295.  48  AmR  41. 

Cal. — Badostatn  v.  Orazlde,  116 
Cal.  425.  47  P  118;  Bundy  v.  Ma- 
giness.    76    Cal.    532,    18    P    668. 

111. — Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph. 65  111.  A.  208. 

Iowa. — Ireland  ▼.  Eliott,  5  Iowa 
47S.  68   AmD   715. 

Ky. — ^Waters  v.  Brown,  3  A.  K. 
Uarsh.  557;  Rochester  v.  Anderson, 
1   Bibb    428. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Bar- 
ger,  80  Md.  23.  SO  A  560,  45  AmSR 
310.  26  LRA  220;  Philadelphia,  etc., 
R.  Co.  V.  Larkln,  47  Md.  155,  28  AmR 
442. 

Minn. — Crosby  v.  Humphreys,  59 
Uinn.  92,   60  NW  843. 

N.  J. — La  Porta  v.  Leonard,  88  N. 
J.  L.  663,  97  A  251,  253,  LRA1916E 
779.  AnnCasl917E  167   felt  Cyc]. 

N.  Y.— Klff  v.  Youmans,  86  N.  Y. 
324.  40  AmR  543.  13  NYWklyDig  278; 
Volti  V.  Blackmar,  64  N.  Y.  440; 
Keyes  v.  Devlin,  3  B.  D.  Smith.  518; 
Maynard  v.  Beardsley,   7  Wend.   560, 

22  AmD    595. 

N.  C— White  v.  Barnes,  112  N.  C. 
323,  16  SE  922;  Barry  v.  Inglls,  1 
N.  C.   163. 

Pa. — Rhodes  v.  Rodgers,  151  Pa. 
634.    24    A    1044;    Roblson   v.    Rupert, 

23  Pa.    523. 

Wis. — Nichols  V.  Brabazon,  94  Wis. 
W.  69  NW  342;  Brown  v.  Swineford, 
44  Wis.  282.  28  AmR  682;  Wilson  v. 
Toung,  31  Wis.  574;  Morely  v.  Dun- 
bar. 24  Wis.  183;  Barnes  v.  Martin, 
15  Wis.    240,    82   AmD   670. 

Eng. — Praser  v.  Berkeley,  7  C.  &  P. 
621.  32  ECL  789. 

S7.  Oa. — Qllllam  v.  Love,  80  Qa. 
864. 

;  Mass. — Larned  v.  Bufilnton.  S 
Mass.  546,  S  AmD  186;  Avery  v.  Ray, 
1  Mass.   12. 

Mich. — Welch    v.    Ware,    32    Mich. 


77:  Oanssly  v.  Perkins,  30  Mich.  492; 
Krelter  v.  Nichols,  28  Mich.  496; 
Huson*  V.  Dale,  19  Mich.  17.  2  AmR 
66;  Allison  v.  Chandler,  11  Mich.  542; 
Farr  v.  Rasco,  9  Mich.  353,  80  AmD 
88 

N.  Y.— Bennett  v.  Smith.  21  Barb. 
439;  Oilman  v.  Lowell,  8  Wend.  573, 
24  AmD  96. 

S.  C. — McLuny  v.  Buford,  10  S.  C. 
L.    268. 

88.  Livingston  v.  Burroughs,  33 
Mich.  511,  514;  Rogers  v.  Blgelow,  90 
Vt.  41,  96  A  417. 

"For  the  purpose  of  determining 
whether,  under  all 'the  circumstances, 
the  party  acted  In  good  faith  or  not. 
the  Jury  will  have  the  right,  and 
It  will  be  their  duty,  to  consider  the 
sources  from  which  the  party  sought 
and  derived  his  Information.  He 
would  not  be  Justified  in  knowingly 
seeking  and  acting  upon  Information, 
either  of  law  or  fact,  given  him  by 
unreliable  or  disreputable  parties." 
Livingston  v.  Burroughs,  supra. 

[a]  Advlo*  of  o&«  not  an  *ttor- 
a«y.^(l)  Where  a  person  acted  on 
the  advice  of  one  whom  he  supposed 
to  be  a  licensed  attorney,  and  learned 
In  the  law,  but  who  in  fact  was  not. 
such  fact  was  held  admissible  in 
evidence.  Murphy  v.  Larson,  77  111. 
172.  (2)  But  the  advice  of  one  who 
defendant  knew  was  not  an  attorney, 
but  who  sometimes  advised  neigh- 
bors for  pay,  has  been  held  inadmis- 
sible on  the  question  of  punitive 
damages.  Livingston  v.  Burroughs, 
S3    Mich.    511. 

99.  Elsenhart  v.  Ordean,  3  Colo. 
A.  162,  32  P  49P;  Tripp  V.  Orouner, 
60  111.  474;  Oursler  v.  Baltimore,  etc., 
R.  Co.,  60  Md.   358. 

[a]  niaatnttona. — (1)  In  an  ac- 
tion against  an  officer  for  irregulari- 
ties In  making  a  distress  warrant, 
where  tender  of  the  rent  was  made 
at  the  trial,  and  the  person  entitled 
to  receive  it  signified  a  willingness 
to  do  so,  punitive  damages  cannot  be 
recovered.  Tripp  v.  Grouner,  60  111. 
474.  (2)  Where  it  appears  In  an  ac- 
tion by  tenants  against  their  land- 
lord for  wrongful  eviction  that  the 
amount  of  the  verdict  could  have 
been  reached  only  by  an  allowance 
of  punitive  damages,  and  that  de- 
fendant voluntarily  assumed  to  make 
repairs  Tendered  necessary  by  the 
acts  of  an  adjoining  owner  In  break- 
ing the  partition  wall,  and  Immedi- 
ately put  In  a  temporary  wooden 
wall,  with  as  little  Inconvenience  to 
plaintiffs  as  possible,  such  verdict 
cannot  be  permitted  to  stand,  al- 
though defendant  is  Hab]e  for  actual 
damages  for  loss  of  and  Injury  to 
stock,  and  expense  of  moving  since, 
under  Acts  (1889)  p  64  5  1,  exem- 
plary damages  are  allowed  only 
when  "the  injury  complained  of  shall 
have  been  attended  by  circumstances 
of  fraud,  malice,  or  Insult,  or  a  wan- 
ton and  reckless  disregard  of  the 
Injured  party's  rights  and  feelings." 
Elsenhart  v.  Ordean,  3  Colo.  A.  162, 
32   P  495. 

30.  V.  8. — ^Devenny  v.  The  Mas- 
cotte,  72  Fed.  684;  The  Mascotte,  72 


Fed.   684. 

Ala.— City  Nat.  Bank  v.  Jeffries, 
73  Ala    183 

Cal.-^Selden  v.  Cashman,  20  Cal. 
56,    81    AmD    93. 

111.— Murphy  v.  Larson,  77  III.  172; 
Cochrane  v.  Tuttle,  75  111.  361. 

Mont. — Bohm  v.  DumpHy,  1  Mont 
333. 

N.  Y. — Erie  R.  Co.  ▼.  Ramsey,  S 
Lans.  178   [aff  45  N.  Y.  637]. 

Wis. — Bonesteel  v.  Bonesteel,  30 
Wis.   511. 

[a]  DlseloiraxAi — it  must  appear 
that  the  advice  was  given  upon  a 
full  and  fair  statement  of  the  facts, 
or  of  such  of  them  as  were  -  material 
to  the  question  on  which  counsel  was 
consulted.  Shores  v.  Brooks,  81  Ga. 
468,  8  SE  429,  12  AmSR  332. 

31.  Jasper  v.  Purnell,  67  111.  358. 
See  Carpenter  v.  Barber,  44  Vt.  441 
(holding  that  evidence  as  to  the  ad- 
vice of  counsel  is  not  admissible  in 
mitigation  of  exemplary  damages, 
when.  Instead  of  following  the  advice 
as  given,  he  acted  contrary  to  it). 

83.  Hess  v.  Marlnari,  (W.  Va.)  94 
SE  968. 

33.  Hess  V.  Marlnari,  (W.  Va.) 
94   SE   968. 

"Anything  allowed  to  the  plaintiff 
as  damages  in  addition  to  what  14 
necessary  to  compensate  him  for  his 
injury  Is  purely  punishment  to  the 
defendant.  It  is  true  the  damages 
which  are  allowed  him  as  compen- 
sation are  also  punishment  as  far  as 
the  defendant  Is  concerned,  but  what- 
ever is  allowed  In  addition  to  this 
is  giving  the  plaintiff  something  to 
which  he  Is  In  no  wise  entitled,  ex- 
cept upon  the  theory  that  the  de- 
fendant ought  to  be  punished,  and 
that  the  amount  allowed  as  compen- 
sation Is  not  sufficient  for  the  pur- 
pose. How  may  the  Jury  arrive  at 
these  punitive  damages?  What 
would  be  punishment  for  one  man 
might  be  Inadequate  punishment  for 
another.  Surely  the  jury  would  not 
conclude  that  a  man  of  good  char- 
acter for  peace  and  quietude  in  the 
community  should  be  punished  by  a 
fine  as  large  as  one  who  is  a  notori- 
ous bully.  In  fixing  the  punishment 
for  crime,  one  of  the  very  Important 
elements  to  be  considered  is  the  sub- 
ject of  the  punishment,  and  no  rea- 
son Is  perceived  why  tha  Jury  should 
not  be  advised  as  to  the  character 
of  a  man  who  committed  the  acts 
complained  of,  not  only  for  the  pur- 
pose of  weighing  this  evidence  upon 
the  question  of  criminal  Intent,  or 
the  >  malice  charged  against  him,  but 
upon  the  question  of  ascertaining 
the  amount  they  think  necessary  to 
fine  him  In  order  to  inflict  adequate 
punishment."  Hess  v.  Marlnari,  (W. 
Va.)    94    SE    968,    971. 

34.  See  statutory  provisions;  and: 
tr.    S. — Cross    v.    U.    S..    6    F.    <3as. 

No.  B,484.  1  Gall.  26;  Whittemore  v. 
Cutter,  29  F.  Cas.  No.  17,601,  1  Gall. 
478  . 

(ial.— Galvin  v.  Gualala  Mill  Co.,  98 
Cal.   288,   33  P  93. 

Conn. — BroBchart  v.  Tuttle.  59 
Conn.  1,  21  A  925,  11  LRA  83;  Bate- 
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stafcutes  are  penal  or  punitive  in  character.'* 


I 

iz.  PLEAsma 


[i  300]  A.  Introdnctory.  Rules  as  to  pleading 
damages  which  are  peculiar  to  particular  forms  of 
actions,  or  which  are  applicable  only  to  specific 
catises  of  action,  are  considered  in  detail  elsewhere 
in  this  work  in  articles  discussing  such  forms  or 
causes  of  action.** 


[i  301]  B.  Badufttion,  OompLdnt,  or  Petition 
— 1.  Allegation  of  Bamages  in  GeneraL  Plaintiff's 
initial  pleading  in  an  action  for  damages  must  state 
facts  sufficient  to  constitute  a  cause  of  action," 
show  that  plaintiff  has  been  daniaged,'^  and  afford  a 
basis  upon  which  damages  may  be  estimated,"  but 


man  v.  Qoodyear,  12  Conn,  575:  Hart 
V.  Brown,  2  Root  301;  'Bill  v.  Lyme, 
2  Root  213. 

Iowa. — ^Hopper  v.  Chicago,  etc.,  R. 
Co..  91  Iowa  639,  60  NW  487. 

Ky. — Stovall  v.  Smith,  4  B.  Mon. 
378. 

lie.— Quimby  t.  Carter,  20  Me.  218. 

Mass. — Clark  v.  WorthinKton,  12 
Pick.  671;  Prescott  v.  Tufts,  4  Mass. 
146;  t^bdell  v.  New  Bedford,  1  Mass. 
16S.  See  Fierce  v.  Spring,  16  Mass. 
*S». 

Mich. — Kilgannon  v.  Jenklnson,  67 
Mich.  225.  23  NW  830;  Shepard  v. 
Oates,  50  Mich.  495,  16  NW  878; 
Clark  V.  Field,  42  Mich.  842,  4  NW 
19:   Wallace  v.   Finch,   24   Mich.   25S. 

Minn. — Bagley  v.  Sternberg,  $4 
Minn.   470,   26   NW  602. 

Miss. — Terrel  v.  Llgon,  Walk.   170. 

Mo. — Brewster  v.  Link,  28  Mo.  147; 
Walther  v.  Warner,  26  Mo.  143;  Her. 
ron  V.  Homback,  24  Mo.  492;  Wlth- 
Ington  V.  HUderbrand,  1  Mo.  280; 
Young  V.  Kansas  City,  etc.,  R.  Co.,  52 
Mo.  A.  630. 

N.  T.— Fharls  v.  Qere,  31  Hun  443; 
Starkweather  v.  Quigley,  7  Hun  26; 
Anonymous,   4   Wend.    216. 

Bng. — ^Buckle  v.  Bewes,  4  B.  &  C. 
154,  10  ECL  622,  107  Reprint  1016: 
Doe  V.  Roe,  1  Chit.  141,  18  ECL  87; 
Deacon  v.  Morris,  1  Chit.  137,  18  ECL 
86;  Atty.-Gen.  v.  Hatton,  McClel.  214, 
148  Reprint  91,  13   Price   476. 

Ont. — Brown  v.  Blackwell,  35  U.  C. 
Q.  B.  239;  Hamilton  v.  Lyons,  6  U.  C. 
Q.  B.  O.  S.  503;  Clark  v.  Irwin,  8 
CantJ  21. 

[a]  Sestmotloii  of  ▼alnabls  pa- 
Mrs^— Under  a  statute  providing  that 
if  any  person  shall  destroy  or  secrete 
any  valuable  papers  of  another  he 
shall  be  punished  and  be  liable  to 
the  party  injured  in  a  sum  equal  to 
three  times  the  value  of  the  prop- 
erty so  destroyed  or  injured,  a  plain- 
tiff suing  to  recover  from  defendant 
tor  maliciously  destroying  a  check 
drawn  in  his  favor  by  defendant, 
who  selxed  it  from  the  hands  of 
plaintiff's  agent,  was  entitled  to  re- 
cover only  nominal  damages,  and  not 
three  times  the  amount  specified  in 
the  check,  where  it  was  not  shown 
that  he  suffered  any  substantial  dam- 
age, or  that  the  liability  of  defend- 
ant for  the  debt  evidenced  by  the  in- 
strument was  in  any  way  affected. 
Freeman  v.  Strobehn,  122  Iowa  167, 
97    NW    1094. 

KoltiBls  damaraa  fori 
Conversion    see   Trover   and   Conver- 
sion [38  Cyc  2089]. 
Cutting  timber  see  Trespass  [38  Cyc 

11721. 
Killing  stock  see  Railroads   [S3  Cyc 

1300]. 
Waste  see  Waste  [40  Cyc  535]. 

SS.  Michigan  Land,  etc.,  Co.  v. 
Deer  Lake  Co>.  60  Mich.  143,  27  NW 
10,  1  AmSR  491;  Craig  v.  Qerrlsh,  68 
N.  H.  513.  But  see  Dunbar  v.  Jones, 
87  Conn.  263,  87  A  787  (holding  that 
statutes  allowing  the  recovery  of 
donble  damages  for  Injuries  suffered 
by  the  negligence  of  another  are  gen- 
erally regarded  as  remedial). 

38.  See  cross  references  supra 
page  707. 

Admlasiona  by  dsmnnsr  see  Plead- 
ing  [31    Cyc   333]. 

naadlnr  ruiaxally  see  Pleading 
[31   Cyc   1]. 

37.  Ala. — Birmingham  First  Nat. 
Bank  v.  Newport  First  Nat.  Bank, 
116   Ala.    520,    22   S   976. 

Cal. — Richmond    Dredging    Co.     v. 


Atchison,  etc.,  R.  Co.,  31  Cal.  A.  399, 
160  P  862. 

Ga. — Central  Georgia  Power  Co.  v. 
Stubbs,  141  Oa.  191,  80  SB  636; 
Holmes  V.  Murphy,  104  Ga.  233,  30 
SB   756. 

Ky. — McKay  v.  Henderson,  71  SW 
625,   24  KyL  1484. 

Nebr. — Bahr  v.  Manke,  86  Nebr. 
760,   126  NW  316. 

Okl. — Mayne  v.  Chicago,  etc.,  R. 
Co.,  12  Okl.  10,  69  P  933. 

Porto  Rico. — Cobian  v.  Abdl,  14 
Porto  Rico  275. 

Wis. — Forster  v.  Flack,  140  Wis. 
48,    121   NW  890. 

[a]  Applloattoaa  of  ml*,— (1) 
Where  an  action  is  for  damages  to 
property,  plaintiff's  right  or  Interest 
therein  must  be  stated  according  to 
the  facts.  Davis  v.  Jewett,  13  N.  H. 
88.  (2)  A  complaint  for  an  injury  to 
a  reversionary  interest  In  land  must 
allege  such  an  Injury  as  must  neces- 
sarily have  affected  the  reversion  or 
It  must  show  one  that  may  possibly 
have  done  so  and  connect  it  with  an 
averment  that  the  reversion  was  ac- 
tually injured  ■  thereby.  Potts  v. 
Clarke,   20  N.   J.  L.   536. 

[bl  Conudalsta  aad  p«tltl«aa  iMld 
■nAclmt. — Charleston,  etc.,  R.  Co.  v. 
Boyd,  5  Ga.  A.  137,  62  SB  714;  Phenlx 
Ins.  Co.  v.  Pennsylvania  R.  Co.,  134 
Ind.  215,  33  NB  070,  20  LRA  406; 
Ohio,  etc.,  R.  Co.  v.  NIckless,  71  Ind. 
271;  Jenklnson  v.  Stoneman,  4  Oh, 
Dec.  (Reprint)  289,  1  ClevLRep  218; 
Midland  Valley  R.  Co.  v.  Larson,  40 
Okl.  660,  138  P  173;  Sunnyside  Land 
Co.  V.  Willamette  Bridge  R.  Co.,  20 
Or.  644,  26  F  835;  Texas,  etc.,  R.  Co. 
V.  Murray,  (Tex.  Civ.  A)  166  SW 
694;  Missouri,  etc.,  R.  Co.  v.  Gilbert, 
61  Tex.  Civ.  A.  478,  131  SW  1146;  Mc- 
Lane  v.  Maurer,  22  Tex.  Civ.  A.  75, 
66  SW  693,  1108;  San  Antonio  v. 
Piisini,  (Tex.  Civ.  A.)  58  SW  636; 
Brwin  v.  Hayden,  (Tex.  Civ.  A.)  43 
SW  610;  SeraOna  v.  Galveston,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  42  SW  142; 
Bngelhardt  v.  Batla,  (Tex.  Civ.  A.) 
31  SW  324;  Galveston,  etc.,  R.  Co.  v. 
Rhelner,  (Tex.  Civ.  A.)  25  SW  971; 
Parker  v.  Burgess,  64  Vt.  442,  24  A 
743,  See  also  Child  v.  Swain,  69  Ind. 
230. 

38.  U.  8. — Schlottmann  v.  B.  I.  Du 
Pont  de  Nemours  Powder  Co.,  178 
Fed.   309. 

Cal. — Walnwright  v.  Weske,  82 
Cal.  193,  23  P  12. 

Colo. — Ft.  Lyon  Canal  Co.  v,  Ben- 
nett, 61  Colo.  Ill,  156  P  604. 

Conn. — Parker  v.  Griswold,  17 
Conn.   288,   42   AmD  739. 

Fla. — Hall  v.  Northern,  etc.,  Co.,  65 
Fla.    242,   46   S   178. 

HI.— Karthiier  v.  Flxen,  87  HI.  A. 
205. 

Ind. — Schrelber  v.  Butler,  84  Ind. 
576;  Crafton  v.  Carmichael,  29  Ind. 
A.    320,    64   NB  627. 

Ky. — Lane  v.  Louisville,  6  Ky.  Op. 
178. 

La. — Hanson  v.  Labranche,  16  La. 
Ann.   121. 

N.  T.— Orifflth  v.  Dodgson,  103 
App.  Dlv.  542,  93  NTS  166;  Neary  v, 
Bostwlck.  2  Hilt.  614;  Vucclno  v. 
Brown,  46  Misc.  407,  92  NTS  319; 
Gould  v.  Allen.  1  Wend.  182. 

Or. — Paclflc  Bridge  Co.  v.  Oregon 
Hassam  Co.,  67  Or.  576,  134  P  1184; 
Abraham  v.  Oregon,  etc.,  R.  Co.,  37 
Or.  495.  60  P  899,  82  AmSR  779,  64 
LRA  391, 

Porto  Rico. — ^Dlai  v.  San  Juan 
Light,    etc.,   Co.,    17    Porto   Rico    64; 


Paniagua   v.   De   Bsquiaga,    14   Porto 
Rico  776. 

Tex. — Sedberry  v.  Verplanck,  ((31v. 
A.)    31   SW   242. 

[a]  AppUcstlon  of  ml*. — In.  an 
action  on  contract  for  liaullng  logs, 
a  counterclaim,  claiming  amount  ex- 
pended In  feeding  defendant's  teams 
while  idle,  must  allege  that  defend- 
ant did  not  or  could  not  procure  other 
employment.  Mowbray,  etc.,  Co.  v. 
Kelloy,  170  Ky.    271,   185   SW  1130. 

[b]  Allegattona  haul  anttoUBt^— 
Central  Georgia  Power  Co.  v.  Flnch- 
er,  141  Ga.  191,  80  SB  645;  Brenner  v. 
Heller,  46  Ind.  A.  335.  91  NB  744;  To- 
ledo, etc.,  R.  Co.  V.  Sullivan,  41  Ind. 
A.  390,  83  NB  1024  (destruction  of 
property);  Hall  v.  Btddle,  26  S.  D. 
178,   128   NW  121. 

39.  U.  S. — Homestead  Co.  t.  Des 
Moines  Blectric  Co.,  248  Fed.  439; 
Benjamin    v.    Maloney,    155    Fed.    494. 

Ga. — Central  Georgia  Power  Co.  v. 
Harris,  141  Ga.  196,  80  SB  648;  Cen- 
tral Georgia  Power  Co.  v.  Stubbs,  141 
Ga.  172,  80  SB  636;  Handcock  v. 
Masses,  etc..  Lumber  Co.,  127  Ga. 
698,  56  SB  1021;  Augusta  v.  Marks, 
124  Ga.  365,  52  SB  539;  (Solucke  v. 
Lowndes  County,  123  Ga.  412,  61  SB 
406;  Garrett  v.  Hitchcock,  77  Ga. 
427;  Cagle  v.  Shepard,  1  Ga.  A.  192, 
57   SB  946. 

Ind.— Smith  v.  Parker,  148  Ind. 
127,  45  NB  770;  Morgan  v.  Lake 
Shore,  etc,  R.  Co.,  130  Ind.  101,  23 
NB    548.        . 

Iowa. — ^Ashdown  v.  Ely,  140  Iowa 
739,  117  NW  976. 

Md. — Zlegenhelm  v.  Baltimore 
Wholesale  Grocery  Co.,  108  Md.  615, 
69  A  1071. 

Miss. — Wesslnger  v.  Mausur.  etc, 
Impl.  Co.,  75  Miss.  64,  21  S  757. 

Pa. — Berlin  Iron  Bridge  CJo.  v. 
Bonta,   180  Pa.  448,  36  A  867. 

Porto  Rico. — Diaz  v.  San  Juan 
Light,  etc.,  Co.,  17  Porto  Rico  64. 

S.  C— Bpstin  V.  Berman,  78  S.  C. 
327.  68   SB  1013. 

Tex. — Suderman  v.  Woodruff,  47 
Tex,  Civ.  A.  229,  105  SW  217;  Car- 
son V.  Texas  Installment  Co.,  (Civ. 
A.)  84  SW  762. 

[a]  AIlsffatlOBa  kald  ■nSdant. — 
(1)  Action  for  breach  of  a  lease  of 
granite  quarries.  Whitlock  v.  Moz- 
ley,  142  Ga.  305,  82  SB  886.  (2)  In 
an  action  for  injury  to  land,  an  alle- 
gation that  the  fertility  of  the  land 
was  almost  wholly  destroyed,  and 
that  it  was  thereby  rendered  unfit 
for  agricultural  purposes,  is  notice 
that  the  action  is  for  pernnanent 
damages.  Nichols  v.  Norfolk,  etc.,  R. 
Co.,  120  N.  C.  496,  26  SB  643.  (3) 
To  show  value  of  trees  as  growing 
trees  and  vegetation  and  not  of  trees 
severed  from  the  soli.  Doak  v. 
Mammoth  Copper  Min.  Clio..  192  Fed. 
748.  (4)  To  present  proper  meas- 
ure of  damages.  Badu  v.  Satter- 
white,   (Tex.  Civ.  A.)   126  SW  929. 

[b]  The  maasnrs  of  Aaaiacaa  (1> 
need  not  be  stated.  St.  Louis  Trust 
Co.  V.  Bambrick.  149  Mo.  660,  51  SW 
706;  Weller  v.  Missouri  Lumber,  etc., 
Co.,  176  Mo.  A.  243,  161  SW  853;  Crum 
v.  Thomason,  (Tex.  Civ.  A.)  181 
SW  803;  Southwestern  Portland  Ce- 
ment Co.  v.  Keser,  (Tex.  Civ.  A.)  174 
SW  661;  Ara  v.  Rutland,  (Tex.  Civ. 
A.)  172  SW  993;  Swarts  v.  Park. 
(Tex.  Civ.  A.)  159  SW  338;  St.  Louis 
Southwestern  R.  Co.  v.  Jenkins. 
(Tex.  Civ.  A.)  89  SW  1106.  (2)  An 
allegation  which  sets  up  certain  mat- 
ters by  way  of  Inducement  and  not 
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so  far  »t  least  as  general  damages  are  eoncemed 
little  technicality  of  averment  is  required.*"  While 
a  eo^mplaint  which  does  not  allege  or  ask  damages  is 
defective,*^  it  is  not  necessary  to  allege  in  express 
terms  that  plaintiff  was  damaged,*'  unless  such  aver- 
naeitt  is  essential  to  the  statement  of  the  cause  of 
action;**  except  in  such  cases,  it  is  sufficient  that 
the  complaint  pray  for  judgment  in  a  specified 
amount,**  or  the  defect  may  be  supplied  by  refer- 
ence to  the  writ.*'  Where  the  complaint  states 
facts  from  which  damages  will  naturally  flow  and 
also  alleges  the  fact  of  damage,  the  statement  of  a 
cause  of  action  is  not  rendered  insufficient  by  rea- 
son of  the  absence  of  a  formal  demand  for  dam- 
ages.** Where  the  cause  of  action  is  a  legal  lia- 
.  bility  which  is  certain  and  defined  and  which  can- 
not in  any  wfty  be  augmented,  the  right  of  recov- 
ery is  not  affected  either  by  omitting  or  stating  the 
precise  sum  in  the  declaration  or  writ.*^ 


as  conatltntlns  the  proper  measure 
of  damages  Is  not  objectionable. 
Houston  V.  Hutcheson,  (Tex.  Civ.  A.) 
81   S^7  86 

4(h  Ala.— Cassells'  Mill  y.  Strater 
Bros.  Oram  Co.,  166  Ala.  274,  61  S 
969. 

Cal. — ^McVar  ▼.  Central  California 
Inv.  Co.,  6  Cal.  A.  184,  91  P  745. 

Mo. — Osborne  v.  Benbow,  38  Ua 
A.    26. 

Tex. — Canyon  Power  Co.  v.  Qober, 
(Civ.  A.)  192  SW  802;  Smltli  v.  Jones, 
11    Tex.  Civ.  A.  18,  31  SW  306. 

W.  Va. — Jenkins  v.  Montgomery, 
<9  ^nr.  Va.  796,  72  SB  1087. 

[a]  Illiistn'tlOBa. — (1)  The  aver- 
ment that  the  loss  of  plaintiffs  by 
tbe  destruction  of  the  property  was 
a  certain  sum  Is  the  equivalent  of 
the  allegation  that  they  were  dam- 
aged In  such  sum.  McVay  v.  Central 
CaJifornia  Inv.  Co.,  6  Cal.  A.  184,  91 
P  746.  (2)  An  allegation  of  a  breach 
of  contract  and  a  demand  of  dam- 
ages therefor  sulBclently  Indicates 
that  they  have  not  been  paid.  Belt 
V.  "Washington  Water  Power  Co.,  24 
W^ash.  387,  64  P  625.  (3)  A  com- 
plaint setting  forth  Items  of  dam- 
ages proper  to  be  considered  In  as- 
certaining the  amount  that  should 
be  awarded  for  a  personal  Injury  suf- 
ficiently states  a  cause  of  action 
without  alleging  an  injury  of  a  per- 
manent character,  although  there 
may  have  been  such  an  Injury.  Fra- 
zier  V.  Malcolm,  62  SW  13,  22  KyL 
187ff. 

[b]  Whet*  tits  oomplatnt  U  aoas- 
^rbat  amMgwms,  but  the  irregular- 
ity could  have  been  reached  by  spe- 
cial demurrer,  It  will.  If  no  objec- 
tion la  made  thereto  on  the  trial,  be 
held  sufficient  upon  appeal,  and  a 
construction  will  be  given  it  pre- 
venting a  variance  between  the  alle- 
gations therein  and  the  evidence  ad- 
mitted if  the  defect  does  not,  in  the 
opinion  of  the  court,  affect  the  sub- 
stantial rights  of  the  parties.  Each- 
U8  v.  L.08  Angeles,  130  Ol.  492,  62 
P   829,   80  AmSR  147. 

tc]  Bsdnadant  aad  Irrslavaiit 
Bsatters  may  of  course  be  stricken 
out  of  the  complaint.  Lovejoy  v. 
Morrison,  10  Minn.  136. 

41.  Bohall  v.  Diller.  41  Cal.  632; 
Pittsburg  Coal  MIn.  Co.  v.  Green- 
wood, 39  Cal.  71;  Gage  v.  Rogers,  20 
Cal.  91  t'oll  Lamping  v.  Hyatt,  27 
Cal.  991;  Trauach  v.  Kamke,  63  Md. 
274:  Pacific  Bridge  Co.  v.  Oregon 
Haasam  <3o.,  67  Or.  576.  134  P  1184; 
Hubenthal  v.  Spokane,  etc.,  R.  Co.,  43 
Wash.    677.   86  P  955. 

[a]     aiaiiBsr  of  raislsg  obJsotloB. 

An   objection   that   no  averment  of 

damage  appears  in  the  complaint 
should  be  taken  to  the  pleading,  and 
not  by  a  requested  charge.  W.  T. 
Adams  Mach.  Co.  v. 'Turner.  162  Ala. 
351.    SO   S  308,   136  AmSR  28. 

Abssiic*  of,  or  dafect  in,  prayer  for 
r^limt  as  axoniid  for  demnrrsr  see 
Pleading  [31  C^c  297], 


A>N«t  of  jadCBMat 
olMiojr  of  oomplMiit  se 
[28  Csc  827]. 


Conatmction  of  complaint  as  a  whole.  The  com- 
plaint will  be  construed  as  a  whole,*"  and  while  a 
complaint  must  allege  loss  which  is  recognized  in 
law  as  the  proper  subject  of  damages,*^  a  complaint 
alleging  damages  too  remote  or  consequential  to  be 
recoverable  is  not  demurrable  if  under  the  allega' 
tion  therein  it  is  possible  that  plaintiff  may  be  able 
to  prove  damage^  which  are  recoverable;'**  and 
the  court  will,  after  verdict,  construe  a  complaint 
as  alleging  damages  which  are  recoverable,  if  the 
language  employed  will  admit  thereof." 

ItemiEing  damages.  It  is  unnecessary,  in  most 
cases  where  the  demand  is  unliquidated  and  sounds 
wholly  in  damages,  and  where  there  is  but  a  single 
cause  of  action,  to  state  specifically,  and  in  amounts, 
the  different  elements  or  items  which  go 'to  make  up 
the  sum  total  of  the  damages.  It  is  enough  to  claim 
so  much  in  gross  damages  for  the  wrong  done.'', 
Where,  however,  the  petition  itemizes  the  damages, 


for    Inanlll- 

see   Judgments 


Outar  (allvM  to  lar  Oanuurs*  by 
vardlot  see  Pleading  [31  C^c  776]. 

40.  U.  8.— Murphy  v.  Mitchell,  246 
S*ed    219 

Cal.— Riser  v.  Walton,  78  Cal.  490, 
21  P  362 

Ind. — Jonas  v.  Hlrshburg,  18  Ind. 
A.   581,   48   NB  666. 

Minn. — ^Weaver  v.  Mississippi,  etc. 
Boom  Co.,  28  Minn.  634,  11  NW  114. 

S.  C. — Richland  County  v,  Owens, 
86  S.  C.  645,  68  SB  753. 

Wash. — Bank  of  British  Columbia 
V.  Port  Townsend,  16  Wash.  450,  47  P 
896. 

43.  Avery  v.  J.  1.  Case  Plow 
Works,  174  Fed.  147,  98  CCA  181; 
Johnson  v.  Gary,  IS  Ida.  623,  111  P 
856;  Gilcrest  v.  Nantker,  42  Nebr.  564, 
60  NW  906. 

[a]  AppMoatloa  of  ral«<— To  sup- 
port an  action  for  interference  with 
the  Issuance  of  a  patent,  specific 
damage  due  to  the  postponement 
must  be  specifically  set  forth.  Avery 
V.  J.  I.  Case  Plow  Works,  174  Fed. 
147,  98  CCA  181. 

rb]  Oomplaint  bald  wifBniOTt. — 
Johnson  v.  Gary,  18  Ida.  623,  111 
P  865. 

44.  Cal. — ^Tucker  v.  Cooper,  172 
(Tal.  663,  168  P  181.  182  [cit 
Cyc];  Riser  v.  Walton,  78  Cal.  490,  21 
P  362;  Abalas  v.  Consolidated  Constr. 
Co.,  32  Cal.  A.   732,   164  P  19. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Smith,  58  Ind.  675;  Jonas  v.  Hlrsh- 
burg, 18  Ind.  A.   681,  48  NE  666. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whitehlll,  104  Md.  296,  806,  64  A 
1033   [quot  Cyc]. 

Minn. — Weaver  v.  Mississippi,  etc.. 
Boom  Co..   28  Minn.  642,  11  NW  118. 

Tex.— Canyon  Power  Ca  v.  Gober, 
(Civ.  A.)    192   aw  802. 

Wash. — Bank  of  British  Columbia 
V.  Port  Townsend,  16  Wash.  460,  47 
P   896. 

[a]  Appllcatioa  of  role.— Where  a 
petition  Is  jointly  brought  by  two 
persons  claiming  specified  damages 
for  a  tort,  and  afterward  the  name 
of  one  of  the  persons  and  the  allega- 
tions relating  to  the  cause  of  action 
In  his  favor  are  dismissed,  but  the 
original  ad  damnum  is  left,  the 
court  does  not  err  In  telling  the  jury 
that  the  remaining  plaintiff  claims 
damages  in  that  amount.  Atlanta, 
etc.,  R.  Co.  v.  Pope,  9  Ga.  A.  647,  72 
SE  63. 

[b]  to.  Itasaaohiustta  a  general 
averment  of  damages  in  the  ad 
damnum  In  an  action  for  breach  of 
contract  Is  sufflcient  where  there  are 
previous  averments  showing  a  H^i- 
bllity,  unless  special  damages  are 
claimed.  Sherlae  v.  Kelley,  200 
Mass.  232.  86  NE  293,  128  AmSR 
414.    19    LRANS    633. 

Vrayar  for   damacss   see   Pleading 
[31  Cyc  110]. 
Ab  dajnnnm  wbsre  ssrsral  eoaata 


see  Pleading  [31  Cyc  112]. 

45.  Parley  v.  Nelson,  4  Ala.  183; 
Elliott  v.  Smith,  1  Ala.  74;  Jenkins 
V.  Montgomery,  69  W.  Va.  796,  72  SE 
1087.  But  see  Domlneck  v.  West- 
ern Coal,  etc.,  Co.,  255  Mo.  463,  164 
SW  667  (holding  that  punitive  dam- 
ages could  not  be  awarded  In  the 
absence   of  prayer). 

40.  Doctor  V.  Reiss,  180  App.  DiV. 
62,  167  NTS  193;  Norton  v.  Kull,  74 
Misc.    476,    132   NTS   387. 

47.  Farley  v.  Nelson,  4  Ala.  183; 
Elliott  v.  Smith,  1  Ala.  74;  Maughlln 
Mill  Co.  V.  Hamilton,  61  Wash.  *6, 
111  P  1067. 

48.  Ala.  — ^-Birmingham  Southern 
R.  Co.  V.  Cuzsart,  183  Ala.  262,  31  8 
979, 

Mich.— Oliver  v.  Perkins,  82  Mich. 
304,  62  NW  609. 

Mo. — Cooley  v.  Kansas  City,  etc., 
R.  Co..  149   Mo.  487,   61  SW  101. 

N.  Y. — Pecke  v.  Hydraulic  Constr. 
Co.,  23  App.  Dlv.  393,  48  NTS  226. 

S.  C— -Olvens  v.  North  Augusta 
Electric,  etc.,  Co.,  91  8.  C  417.  7« 
SE  1067. 

Tex. — Buer  v.  Preecott,  14  SW  138; 
C^rrico  v.  Stevenson,  (Civ.  A.)  136 
SW   260. 

Wis. — Johnson  v.  St.  Paul,  etc. 
Coal  Co„  181  Wis.  627,  111  NW  722; 
A.  C.  Conn  (^.  v.  Little  Suamloo 
Lumber,  etc.,  Co.,  56  Wis.  680,  18 
NW  464. 

Que. — Mots  V.  Paradls,  4  Que.  L. 
291. 

n.  Simmer  v.  St.  Paul,  23  Minn. 
408;  Saunders  v.  Brosius,  52  Mo. 
50. 

BO.  Hosklns  v.  Scott,  62  Or.  271, 
96  P  1112;  Briandt  v.  Philadelphia. 
12  Phila.  (Pa.)  393.  See  Dufflefd  v. 
Great  Western  R.  Co.,  4  CanLJ  47 
(holding  that,  if  a  complaint  claims 
damages  on  a  ground  for  which  plain- 
tiff Is  entitled  to  no  damages,  but 
has  a  sufficient  allegation  of  dam- 
ages to  which  he  is  entitled,  it  Is  not 
demurrable,  as  the  allegations  for 
which  no  recovery  can  be  had  may 
be  treated  as  surplusage). 

SI.  Hart  v.  Wabash  Southern  R. 
Co.,  238  111.  336,  87  NE  367  [aS  148 
111.  A.  508];  Wilier  v.  Oregon  R.,  etc., 
Co..  15  Or.  153,  13  P  768. 

sa.  Ala. — Anniston  EHectrlc,  etc., 
Co.  v.  Rosen,  169  Ala.  196,  48  8  798, 
133  AmSR  32. 

Arls. — Salt  River  CTanal  Co.  v. 
Hlckey,  4  Arls.  240,  36  P  171. 

Cal.— <;astino  v.  RItzman,  166  Cal. 
587.  106  P. 739;  Montgomery  v.  Locke, 
2    C!al.   Unrep.   Cas.    693,   11    P   876. 

Kan. — Shepard  v.  Pratt,  16  Kan. 
209. 

Ky. — Blue  Grass  Tract.  Co.  v.  In- 
i^les,  140  Ky.  488,  131  SW  278;  Cham- 
bers  V.   Seale,   9  Ky.   Op.   636. 

Mass. — Prentiss  v.  Barnes,  6  Allen 
410. 

Mo. — Dooley  ▼.  Missouri  Pao,  R. 
Co..    36   Mo.   A.    881. 

Nebr. — Habig  v.  Parker,  76  Nebr. 
102,  107  NW  127. 
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the  recovery  should  be  confined  to  the  items  al- 
leged." And  in  no  case  should  plaintiff  be  allowed 
to  recover  for  a  cause  of  action  not  included  in  his 
declaration.'*  A  complaint  is  uncertain,  however, 
where  it'  seeks  damages  for  injuries  to  plaintiff's 
person  and  to  real  and  personal  property  without 
specifying  the  particular  amount  of  damages  sus- 
tained as  to  each.'' 

Oonclnsions.  It  is  not  sufiBeient  to  all^^  damages 
as  a  mere  conclusion  of  the  pleader,"*  although,  on 
the  other  hand,  facts  which  necessarily  result  from 
the  facts  as  averred  need  not  be  alleged."^ 

Beconinnent.  Damages  claimed  by  way  of  re- 
coupment must  be  specially  pleaded."* 

[i  302]  2.  Mistake  in  Designation  of  Btde  or 
of  Kind  of  Damages.  Where  the  facts  are  so  clearly 
stated  in  the  complaint  that  the  law  attaches  a  well 
defined  meaning  thereto,  an  error  or  mistake  of  the 
pleader  as  to  the  true  rule  or  theory  by  which  his 
damages  should  be  determined,  or  as  to  their  kind,  is 
not  fatal;"  and  while  a  complaint  must  not ^ state 
inconsistent  theories  of  the  damages  sustained,  it 
iuay  state  two  theories  as  to  the  measure  thereof. 


dependent  upon  how  the  jury  shall  find  the  fsets.*' 
Where  two  inconsistent  theories  are  stated,  one  cor- 
rect and  the  other  fallacious,  the  latter  may  be 
treated  as  surplusage.*' 

[$  303]  3.  Damftges  Accminc  after  Oommenea- 
meat  of  Suit.  The  assessment  of  damages  is  nsa- 
ally  governed  by  the  situation  or  eondition  of  af- 
fairs existing  at  the.  time  the  action  is  brought;'' 
hence  for  a  recovery  of  loss  or  damages  ocenrhng 
thereafter  plaintiff  should  amend  or  file  a  supple- 
mentary petition.**  In  some  jurisdictions,  howerer, 
this  is  rendered  unnecessary  by  statute.** 

[$  304]  4.  Nomioal  Damages.  A  complaint 
which  discloses  the  right  to  a  recovery  of  at  leut 
nominal  damages  is  good  as  against  demurrer,"  ex- 
cept in  those  cases  in  which  the  cause  of  action  de- 
pends upon  the  existence  of  special'  damages,"  or 
where  it  is  essential  for  the  complaint  to  show  that  a 
particular  jurisdictional  amount  is  involved.*'  Hence 
where  the  complaint,  whether  it  is  for  general  or 
special  damage,  is  obj,ected  to  because  of  vagueness, 
indefiniteness,  or  insufBciency,  it  cannot,  if  it  al- 
leges a  contract  and  breach  thereof,  be  assailed  by 


N.  D. — Shoemaker  v.  Sonju,  15  N. 
D.  518.  108  NW  42,  11  AhnCas 
1178. 

Pa. — Rogers  v.  Pblladelphla  Rapid 
Trr.nsit  Co.,   22  Pa.  Dlat.    41. 

8.  C. — Woodstock  Hardwood,  etc., 
Mfg.  Co.  V.  Charleston  Light,  eta, 
Co.,  68  SB  548. 

Compare  Cisco  Oil  Mill  v.  Van 
Oeem,  (Tex.  Civ.  A.)  166  SW 
439    (holding    that    a    petition    in    a 

Jiersonal  injury  action  was  sub- 
ect  to  special  exception  for  fail- 
ure to  itemize  the  amount  of  dam- 
ages claimed  so  as  to  show  the 
amount  claimed  for  loss  of  time,  doc- 
tor's bills,  drug  bills,  etc);  Missouri, 
etc.,  R.  Co.  V.  Pement.  (Tex.  Civ.  A.) 
n5  SW  635  (holding  that  in  an  ac- 
tion for  the  value  of  several  family 
portraits  the  value  of  each  of  the 
portraits  should  be  separately 
averred). 

[a]  XUaatnttloa. — In  an  action  to 
recover  damages  for  in'  ary  to  cattle, 
the  complaint  was  objected  to  be- 
cause it  did  not  aver  the  injury  done 
to  each  head  of  cattle:  but  the  court 
held  that,  where  plaintlfT  seeks  to 
recover  for  damages  naturally  result- 
ing from  the  negligent  acts  com- 
plained of,  the  particulars  in  respect 
to  which  platntlfF  has  been  damaged 
need  not  be  stated.  Dooley  v.  Mis- 
souri Pac.  R.  Co..  36  Mo.  A.  381. 

S3.  Adams  v.  Dormlney,  IS  Oa.  A. 
867,  89  SE  441;  Habig  v.  Parker.  7« 
Nebr.  102,  107  NW  127;  Ft.  Worth, 
etc.,  R.  Ck).  V.  Measles,  81  Tex.  474, 
17  SW  124;  West  Lumber  Co.  v. 
Chessher,  (Tex.  Civ.  A.)  146  SW  976; 
Ft.  Worth,  etc.,  R.  Co.  v.  Morrison, 
«1  Tex.  Civ.  A.  590,  129  SW  1157; 
Houston,  etc.,  R.  Co.  v.  Rogers,  (Tex. 
Civ.  A.)  117  SW  1053;  Missouri,  etc., 
R.  Co.  V.  Byasi.  9  Tex.  Civ.  A.  672, 
29  SW  1122;  Stewart  v.  Baltimore, 
etc.,  R.  Co.,  33  W.  Va.  88,  10  SB 
26. 

[a]  Oomplaiiit  coastnied.— A  peti- 
tion In  an  action  for  personal  in- 
^irles,  which  alleges  that  plaintiff  has 
een  put  to  great  expense,  "more 
than  8500,  In  procuring  medical  and 
surgical  services  and  in  the  loss  of 
about  one  year's  time  from  his  busi- 
ness,'' does  not  limit  the  amount  of 
loss  to  Ave  hundred  dollars.  Bell  v. 
United  R.  Co..  183  Mo.  A.  334,  166  SW 
1100. 

64.  Troy  v.  Cheshire  R.  Co.,  23  N. 
n.  88,  65  AmD  177;  Oulf.  etc.,  R. 
Co.  V.  Maetze,  2  Tex.  A.  Civ.  Cas. 
9  681. 

.."?:  .TS^l^A  ■'•  Kelso,  131  Cal.  876, 
«S  P  681,  1006. 

se.  Mounts  V.  De  Bar,  61  Colo. 
363,   157  P  1163;   Hearn  v.  Gower,  1 


Qa.  A.  265,  57  SE  916;  Hodgins  v. 
Bingham,  141  App.  Dlv.  514,  126  NTS 
493;  Thompson  v.  Gould,  16  AbbPr 
NS  (N.  T.)  424;  Caswell  v.  McCall, 
(Tex.  Civ.  A.)  163  SW  1001  tQUOt 
CycJ. 

87.  <3al. — ^Bryant  v.  Broadwell. 
140  Cal.  490,  74  P  33. 

Ind. — ^Wright  v.  O>mpton,  58  Ind. 
337. 

N.  T. — Ketchum  v.  Van  Dusen,  11 
App.  Div.  332,  42  NTS  1112;  Au- 
tomatic Strapping  Mach.  Co.  v.  Twist- 
ed Wire,   etc.,    Co..    142    NTS   6. 

Pa. — Greeney  v.  Pennsylvania  Wa- 
ter Co.,   29  Pa.  Super.   136. 

S.  C. — Simkins  v.  Western  Union 
Tel.  Co.,  97  S.  C.  413,  81  SE  657; 
Hanburg  v.  Southern  R.  Co.,  65  S. 
C.    539,    44    SK    75. 

Tex. — Texas,  etc.,  R.  Co.  v.  Curry, 
64  Tex.  85;  Missouri,  etc,  R.  Co. 
V.  Linton,   (Civ.  A.)   109  SW  942. 

Vt. — Hutchinson  v.  Granger,  18  Vt. 
386 

[a1  XUnstntlOBa. — (1)  It  is  not 
necessary  to  allege  in  terms  that 
plaintiff  has  suffered  damage  from 
the  breach  of  contract  if  facts  are 
alleged  from  which  damage  may  be 
Inferred.  Ketchum  v.  Van  Dusen,  11 
App.  Dlv.  332.  42  NTS  1112.  (2)  In 
an  action  where  defendant  allowed 
water  to  flow  over  plaintiff's  land, 
an  allegation  that  the  land  was  made 
wet  and  less  productive  was  held  not 
to  be  necessary.  Hutchinson  v. 
Granger,  13  Vt.  386.  (3)  It  Is  not 
necessary  to  allege  that  physical 
pain  resulted  from  severe  personal 
injuries.  Wright  v.  Compton.  53  Ind. 
337;  Texas,  etc.,  R.  Co.  v.  Curry,  64 
Tex.   85. 

58.  Sayles  v.  Quinn,  196  Mass. 
492.  82  NB  713. 

Pleading  set  off  or  oonntar  daim 
see   Pleading    [31   Cyc   221]. 

59.  Ga. — Ford  v.  Fargason,  120 
Ga.    708.   48    SB   180. 

Ky. — Pulaski  Stave  Co.  v.  Miller's 
Creek.  Lumber  Co.,  138  Ky.  872,  128 
SW    96. 

N.  T. — Colrick  v.  Swinburne,  105 
N.  T.  503.  12  NB  427;  Kraft  v.  Rice, 
45  App.  Dlv.  569.  61  NTS  368;  Nor- 
ton V.  Kull,  74  Misc.  476,  132  NTS 
387. 

S.  D. — Hudson  V.  Archer,  4  S.  D. 
128.  55  NW  1099. 

Tex. — International,  etc,  R.  Co.  v. 
Gordon.  72  Tex.  44.  11  SW  1033;  Pish 
v.  Sadler.  (Civ.  A.)  155  SW  1185; 
Texas,  etc.,  R.  Co.  v.  Bigham.  (Civ. 
A.)  67  SW  522;  Harmon  v.  Callahan, 
(Civ.  A.)    35   SW  705. 

Wash. — ^Huschke  v.  Arcadia  Or- 
chards Co..  89  Wash.   423,  154  P  800. 

B.  C— Brown  v.  Hope,  17  B.  C.  220. 


[a]  XUnstmtlOB.  —  A  complaint 
setting  forth  the  contract  and  its 
breach  may  state  a  good  cause  of  ac- 
tion, although  the  theory  of  dam- 
ages predicated  thereon  may  be  er- 
roneous. Kraft  V.  Rlce^  46  App.  DIt. 
569,    61    NTS    368. 

60l  Shores  Lumber  C^.  v.  Starke. 
100  Wis.    498.    76  NW   366. 

61.  Averill  v.  Boyer,  76  W.  Va. 
642,  87  SB  259. 

ea.     See  infra   9   395. 

UmltatloA  of  raoovacy  ij  uaont 
dUBMldM  see  Judgments  [27  Crc 
795]. 

63.  Iowa. — Foote  v.  Burlington 
Gas  Light  Co.,  103  Iowa  676,  72  NW 
755. 

Ky. — Plowman  Constr.  Co.  v.  Gar- 
rison,  157  Ky.   462,   163  SW  486. 

La. — Jamison  v.  CuIIom,  110  La. 
781.  84  a  775;  Campbell  v.  Short.  IS 
La.  Ann.  465. 

R.  I. — Whltlock  V.  Mungiven,  3t 
R.   I.    386,    393,   90  A   766    [quot  (Jrfl 

Tex. — Nations  v.  Harris,  ((Sv.  A) 
151  SW  334. 

Wash. — International  Dev.  (3o.  v. 
Clemans,  69  Wash.  898,  401,  109  P 
1034    [quot  C^c]. 

64.  See  statutory  provisions;  and 
Hicks    V.    DreV.    117    Cal.    305,   49  P 
189;   Musial   v.  Kudllk,   87  Conn.  lU     : 
87    A    551,    AnnCa3l914D    1172.  i 

68.     Cal. — McCarty     v.     Beach,    M     I 
Cal.   461.  I 

Ga. — Graham  v.  Macon,  etc.,  R-  Co.. 
120  Ga.  757,  49  SE-76:  Roberts  t. 
Glass.    112   Ga.    456,    37    SE  704. 

Ind. — Western  Union  Tel.  Co.  T. 
Hopkins,  49  Ind.  223;  Orau  v.  Grau. 
37  Ind.  A.  635,  77  NB  816:  Blair  T. 
Rose,  26  Ind.  A.  487,  60  NB  10;  Rich; 
ter  V.  Meyers,  5  Ind.  A.  33,  31  NE 
582. 

Mlnn.^Wilson  v.  Clarke,  20  Minn 
367;  Cowley  v.  Davidson,  10  Minn. 
392. 

N.  T. — (Hemons  v.  Davis.  4  Han 
260.  6  Thomps.  &  C.  523;  F'aRen  v. 
Davison,  13  N.  T.  Super.  153;  Lebjr 
V.  Campbell  Stores.  31  Misc.  *"*■** 
NTS  464  [aff  31  Misc.  804,  62  NTS 
1124]. 

Or. — Sunnyside  Land  Co.  v.  Willa- 
mette Bridge  R.  Co.,  20  Or.  544.  5« 
P   835 

Tex! — St.  Louis  Southwestern  R- 
Co.  V.  Riddle,  6S  Tex.  Civ.  A  669.  IM 
SW  694. 

KannlMa  amr  wImi*  dtanitw 
Biutalned  see  Appeal  and  Errori 
8    2906. 

66.  Mccarty  v.  Beach,  10  Cal.  4«: 
Marsetti  v.  Wtlllatna.  1  B.  A  Ad.  415, 
20  BCL  541,  109  Reprint  842.       „ 

67.  Veownltr  of  ■howtag  lazMi*- 
tlonal  amirnnt  see  Courts  i  56. 


For  Utar  omsb,  developmanta  and  eftaaras  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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general  demurrer  or  nuition  for  nonsuit,'"  as  plaintiff 
would  at  least  be  entitled  to  nominal  damages.'^  So 
too  a  party  is  entitled  to  at  least  nominal  damages 
where  a  simple  trespass  is  shown  to  have  been  com- 
mitted against  him.'° 

[i  305]    5.    General  Damages.    Where  by  reason 
of  a  certain  wrong  or  from  the  breach  of  a  contract 


the  law  would  impute  certain  damages  as  the  natu- 
ral, necessary,  and  logical  consequence  of  the  acts 
of  defendant,  such  damages  need  not  be  specifically 
set  forth  in  the  complaint,  but  are,  upon  a  proper 
averment  of  such  breach  or  wrong,  recoverable  un- 
der a  claim  for  damages  generally.'^  A  general 
allegation  of  damages  will  authorize  proof  of  all 


68.  Slater  v.  Klmbro,  91  Oa.  217, 
18  SB  296,  44  AmSR  19:  Kenny  v. 
Collier,  79  Ga.  74S,  8  SE  &8:  B.  L. 
Blair  Co.  v.  Rose,  26  Ind.  A.  487,  60 
NE  10;  Mellck  v.  Foster,  64  N.  J.  L. 
394,  45  A  911;  Hoskins  v.  Scott,  52 
Or.  271,  96  P  1112;  Sabine,  etc.,  R. 
Co.  V.  Hadnot.  67  Tex.  503,  4  SW  138; 
Gulf,  etc,  R.  Co.  V.  Pettlt,  3  Tex. 
Civ.  A.  588.  22  SW  761;  A.  C.  Conn 
Co.  T.  Little  Suaniico  Lumber,  etc.. 
Mfg.  Co..  65  Wis.  580.  13  NW 
464. 

69.  Cal.— Hancock  v.  Hubbell.  71 
Cal.  537.   12  P  618. 

Ky. — Harness  v.  Kentucky  Pluor 
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trees  surrounding  a  dwelling  are  re- 
coverable in  a  complaint  claiming 
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of  the  dwelling  house  and  outhouse, 
as  such  damages  would  naturally  and 
reasonably  result  from  the  burning 
of  the  house  Itself.  Wrought-Iron 
Range   Co.    v.    Graham,    80    Fed.    474, 

25  CCA  570.  (3)  Where  the  decla- 
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damag<es  necessarily  resulting  or  which  may  be  le- 
gally implied  from  the  act  complained  of  ;^^  and  the 
fact  that  the  pleader  unnecessarily  specifies  items 
of  general  damages  wUl  not  preclude  him  from  giv- 
ing evidence  of  other  general  damage  not  specified.'* 
And  an  allegation  of  general  damages  for  a  breach 
of  contract  does  not  preclude  an  allegation  of  special 
damage  incurred  in  preparing  to  execute  the  same.'^ 
Where  it  is  sought  to  recover  general  damages  only, 
it  is  not  necessary  toi  state  particular  circumstances 
of  aggravation  in  the  declaration,''  although  the  rule 

VL  U.  8.  —  Wrought-Iron  Range 
Oo.  y.  Qraham,  80  Fed.  474,  26  CCA 
S70. 

Conn. — Bristol    MfK-    Co.    v.    Orid- 


is  otherwise  where  it  is  sought  to  recover  special 
damages.'*  Hence  where  a  willful  wrong  is  com- 
mitted evidence  of  matters  tending  to  aggravate  the 
damages,  when  necessarily  or  legally  arising  from 
the  act  complained  of,  is  admissible  without  special 
averment." 

[}  306]  6.  Special  Damages — a.  Necenity  of 
AllegatioiL  The  general  rule  is  that  to  permit  a  re- 
covery of  special  damages  they  must  be  partieolarly 
averred  in  the  complaint.'^    This  is  true  whether 


ley,  28  Conn.  201. 

Ind. — Neal  v.  Shewalter,  &  Ind.  A. 
147,  II  NB  848. 

Iowa. — ^Hunt  v.  Iowa  Cent.  R.  Co., 
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197. 
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R.  Co.,  11  App.  Div.  60,  42  NTS  916 
[alt  162  N.  Y.  630  mem,  67  NB  1113 
mem];  Hansee  v.  Brooklyn  BI.  R. 
Co.,  66  Hun  384,  21  NTS  230. 

Or. — Pacific  Bridge  Co.  v.  Oregon 
Haasam  Co.,  67  Or.  676,  134  P  1184; 
Adcock  v.  Oregon  R.  Co.,  46  Or.  173, 
77    P   78. 

Pa. — Leonard  v.  Baltimore,  etc.,  R. 
Co.,  269  Fa.  61.  102  A  279,  281  [cit 
Cyc]. 

Tex. — Southern  Pac.  Co.  v.  Martin, 
98  Tex.  322,  83  SW  675  [rev  (CW.  A.) 
81  SW  773;  Moehrlng  v.  Hall,  66  Tex. 
240,  1  SW  258;  Texas,  etc.,  R.  Co.  v. 
Durrett,  67  Tex.  48;  Pecos,  etc,  R. 
Co.  v..  Coffman,  (Civ.  A.)  160  SW 
146;  San  Antonio,  etc.,  R.  Co.  'v, 
Beaiichamp.  64  Tex.  Civ.  A.  123,  116 
SW  1163;  Missouri,  etc.,  R.  Co.  v. 
Linton,   (Civ.  A.)   109  SW  942. 

Utah. — McKlnney  v.  (^rson,  86 
Utah  180,  99  P  660;  North  Point 
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<:!o..  23  Utah  199,  63  P  812. 

Wash. — Stowe  v.  La  Ck>nner  Trad- 
ing, etc.,  Co.,  39  Wash.  28,  80  P 
866,    81    P    97. 

Wyo. — Henderson  v.  Coleman,  19 
Wyo.  183.  115  P  439,  1186. 

[a]  ninstration. — Injury  to  horse 
by  automobile.  Weiller  v.  Weiss. 
124  Md.  461.  92  A  1028. 

[b]  OomDlaint  held  raActent  to 
allow  proof  of  goneral  damages. — 
Hoskins  V.  Scott,  62  Or.  271,  96  P 
1112. 

T8.  Hutchinson  v.  Granger,  13  Vt. 
386.  See  also  Bibb  County  v.  Ham. 
110  Oa.  340,  35  SB  656  (holding 
that,  while  the.  petition  in  question 
did  to  some  extent  set  out  and  clas- 
sify the  damages,  some  of  the  claims 
were  nevertheless  for  general  dam- 
ages). 

74.  Hill  V.  Anderson.  9  OhS&CP 
480,  6  OhNP  111.  See  also  Denison 
V.    Lewis.    6   App.    (D.   C.)    328. 

76.  Conn. — Brzeslnskl  v.  Tlemey, 
60   Conn.    55,   22   A    486. 

Ind. — Brown  v.  Byroads,  47  Ind. 
436;  Etelsey  v.  Matthews,  3  Ind.  404; 
Backer  v.  McNeely,  4  Blackf.  179. 

Mass. — Tyson  v.  Booth,  100  Mass. 
258. 

Miss. — Helm  v.  McC^ughan,  32 
Miss.  17,  66  AmD  688. 

Pa. — Schofield  v.  Ferrers.  46  Pa. 
438 

Eng. — CJhamberlaln  v.  Oreenfleld,  S 
Wlls.  C.   P.   292,   96  Reprint   1061. 

See  Gadsden  v.  Catawba  Water 
Power  C!o.,    71   S.   C.   340,   345.   51   SB 


in  aggravation  of  damages  partake 
not  only  of  an  evidentiary  but  of  an 
elementary  nature.  Their  character- 
istics as  an  element  of  damages 
make  It  proper  to  allege  thorn  In  the 
complaint.  As  they  are  likewise  evi- 
dentiary, it  Is  not  essential  that  they 
should  be  alleged,  but  they  may, 
nevertheless,  be  Introduced  as  testi- 
mony to  support  other  allegations, 
in  a  proper  case.  The  only  effect  of 
alleging  them  Is  to  give  notice  to 
the  adverse  party  that  they  will  be 
relied  upon,  and  he  certainly  has  no 
just  ground  of  complaint,  that  he  Is 
apprised  of  this  fact"). 

See  also  Baltimore,  etc.,  R.  Co. 
V.  Wlghtman,  29  GratU  (70  Va.)  431. 
440,  26  AmR  384  (where  the  court 
said:  "There  is,  however,  no  rule  of 
law  which  compels  a  party  to  state 
in  his  declaration  every  matter 
which   may   enhance   the   damages"). 

7S.    See  infra   <   306. 
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Ky. — Brlanger  v.  Cody,  1C6  SW  202,- 
204  Cquot  Cyc];  Perkins  v.  OgUvle, 
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Louisville,  etc.,  R.  Co.  v.  Reynolds, 
71  SW  SIS.  24  KyL  1402;  Jesse  v. 
Shuck.  12  SW  304.  11  KyL  463;  South 
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etc.,  R.  Co.  V.  Pape,  62  Tex.  SIS; 
Texas  Power,  etc.,  Co.  v.  Roberts, 
(Civ  A.)  187  SW  225;  Foster  v.  In- 
ternational, etc.,  R.  Co.,  (Civ.  A)  176 
SW  762;  Texas  Co.  v.  Alamo  Cement 
Co.,  (Civ.  A.)  168  SW  62;  Pecos,  etc., 
R.  Co.  V.  Coffman,  (Civ.  A.)  160  SW 
145;  Dallas  Cons.  Electric  St  R.  Co. 
V.  Pettlt.  47  Tex.  Civ.  A.  354,  105  SW 
42;  St.  Louis,  etc.,  R.  Co.  v.  Musick,  36 
Tex.  Civ.  A.  691,  80  SW  673;  Stra- 
horn  Hutton-Evans,  etc.,  Commn,  Cto. 
V.  Lackey,  17  Tex.  Civ.  A  206,  43 
SW  783;  Randall  V.  Rosenthal,  ((^v. 
A.)  31  SW  822;  Gulf,  etc.,  R.  Co.  v. 
McAulay,  (Civ.  A.)  26  SW  475;  Gulf, 
etc.,  R.  Co.  V.  .  Adams,  3  Tex. 
A.  Civ.  Cas.  I  422;  LIgon  v.  Missouri 
Pac.  R  Co.,  8  Tex.  A.  Civ.  (3as.  ^  1; 
Western  Union  Tel.  Co.  v.  McKlnn^, 
2  Tex.  A.  Civ.  Cas.  I  644;  Gulf,  etc,  R. 
Co.  V.  Maetxe,  2  Tex.  A.  Civ.  Cas.  i 
631;  Mayo  v.  Savonl,  1  Tex.  A.  Civ. 
Cas.  i  216. 

Utah. — McKlnney  v.  Carson,  85 
Utah  180,  99  P  660;  Croco  v.  Oregon 
Short  Line  R.  Co..  18  UUh  811,  64 
P  085,  44  LRA  285. 

Vt. — ^Ellis  V.  Durkee,  79  Vt.  841,  65 
A  94;  Stratton  v.  Lyons,  53  Vt.  130; 
Hill  V.  Smith,  32  Vt.  433;  Packard  v. 
Slack.  32  Vt.  9. 

Va. — Norfolk,  etc.,  R.  <3o.  v.  Spears, 
110  Va.  110,  113,  65  SE  482  [clt  Cyc]; 
Wood  V.  American  Nat.  Bank,  100 
Va.  306,  40  SB  931;  Cunningham  v. 
Smith,  10  Gratt.  (61  Va.)  266,  60 
AmD   333. 

Wash. — Armstrong  v.  Spokane  In- 
ternational R.  Co.,  172  P  678;  Sudden 
V,  Morse,  48  Wash.  101,  92  P  901. 

W.  Va. — Stewart  v.  Baltimore,  etc. 
R.    Co.,    38    W.    Va.    88,    10    SE    26. 

Wis. — Bergeron  v.  Peyton,  14IC 
Wia  377,  82  NW  291,  80  AmSR  38; 
Plunkett  v.  Minneapolis,  eto.,  R.  Co., 
79  Wis.   222,   48  NW  519. 

Eng. — Barrow  v.  Amand,  8  Q.  B. 
604,  55  ECL  604,  115  Reprint  1004; 
Boorman  v.  Nash.  9  B.  &  C.  145,  17 
ECL  73,  109  Reprint  54;  Richardson 
V.  Melllsh.  2  Blng.  229,  9  ECL  657; 
130  Reprint  294;  Crouch  v.  Great 
Northern  R  Co.,  11  Exch.  742,  166 
Reprint  10^1;  Watson  v.  Ambergate, 
etc.,  R.  Co.,  16  Jur.  448,  3  EngL&Eq 
497;  Ferrer  v.  Beale.  1  Ld.  Raym. 
692,  91  Reprint  1861;  Ooslln  v.  Corry, 
7  M.  &  G.  342,  49  ECL  342,  186  Re- 
print  143. 

Can. — Ashdown  v.  Manitoba  Free 
Press   Co.,   20   Can.   S.   C.   43. 

N.  B. — Domvllle  v.  Keevan,  (B.  T. 
1871)   Stevens  Dig.  248. 

Ont. — Mitchell  v.  McMurrlch,  22 
Ont.  712;  Shaver  v.  Great  Western  R. 
Co.,  6  U.  C.  C.  P.  321;  Henderson 
V.  Nichols,  5  U.  C.  Q.  B.  398. 

[a]  Seasons  for  xnl*, — (1)  "The 
object  of  pleading  being  to  apprise 
the  opposite  party  of  the  nature  of 
the  claim  or  defense  against  him,  aK 
well  as  its  extent,  it  is  uniformly 
held  that  a  statement  of  the  Injuries, 
with  an  averment  of  a  sum  as  the 
damage,  will  authorize  the  recovery 
of  such  damages  only  as  naturally 
and  ordinarily  follow  from  such 
injuries;  but  if  from  any  peculiarity 
in  the  circumstances  or  situation  of 
the  injured  party  other  loss  accrued 
to  him  thereby,  such  peculiarity 
must  be  alleged  and  proven,  to  jus- 
tify the  recovery  of  such  damages." 
Pueblo  v.  Qrlffln,  10  Ctolo.  366,  367. 
15  P  616.  (2)  "Mere  collateral  dam- 
age must  be  stated  In  the  declara- 
tion, In  order  to  entitle  the  plaintiff 
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they  result  from  tort  "or  breach  of  contract,*"  and 
the  role  applies  in  equity  as  well  as  at  law."'  It 
follows  that  any  attempt  to  introduce  evidence  of 
such  damages  under  a  general  averment  of  damages 
is  a  fatal  variance  between  the  pleadings  and  proof, 
and  is  therefore  not  permissible,^'  although  proof 
of  special  injuries  not  alleged  is  often  competent  for 
the  purpose  of  showing  the  extent  of  the  injuries, 
and  not  as  an  item  of  damages.^"  Averments  of 
special  damage,  except  where  they  are  the  gist  of  the 
actiob,  are  not  traversable,  but  are  necessary  in 


the  complaint  that  defendant  may  not  be  taken 
by  surprise  at  the  trial.**  An  omission  to  plead 
special  damages  cannot  be  supplied  by  statements 
in  a  bill  of  particulars.** 

[i  307]  b.  Sufficiency  of  Allegations.  As  a  gen- 
eral rule  where  the  allegations  of  special  damages 
are  definite  enough  to  apprise  the  adverse  party 
fully  of  the  probable  evidence  which  will  be  in- 
troduced by  plaintiff  and  to  enable  him  to  pre- 
pare his  defense,  they  will  be  deemed  sufficient." 
The  facts  showing  how  the  special  damages  claimed 


to  Klve  It  In  evidence,  lest  otherwise 
the  defendant  might  be  taken  by  sur- 
prise." Battley  v.  Faulkner,  3  B.  & 
Aid.  288,  294,  5  BCL.  172,  106  Reprint 
868  [quot  Warner  v.  Bacon,  8  Oray 
(Mass.)    397,    400,    69    AmD    253]. 

[b]  ZUnstratloiM. — (1)  Loss  of 
use  of  personal  property.  Schulte  v. 
Louisville,  etc.,  R.  Co.,  128  Ky.  627, 
108  SW  941,  33  KyL  31.  (2)  Damatres 
to  a  riparian  owner  whose  lands  are 
flooded  in  driving  logs,  by  being  re- 
quired to  move  away  from  the  stream 
because  of  damage  to  the  land  ac- 
tually flooded.  Eeraert  v.  Eureka 
Lumber  Co.,  43  Hont.  517,  117  P 
1060. 

79.  U.  S. — ^Roberts  v.  Oraham,  6 
Wall.  578,  18   L.  ed.   791. 

Ala. — Rutledge  v.  Rowland,  161 
Ala.  114,  119,  49  S  461  [cit  Cyc];  Dow- 
dall  V.   King.   97   Ala.   635,   12    S   405. 

Colo. — Hunter  v.  Qualntance.  168 
P  918. 

Conn. — Bldridge  v.  Oorman,  77 
Conn.  699,  60  A  643;  Brsezinski  v. 
Tierney,  60  Conn.  61,  22  A  486;  Tom- 
llnson  V.  Derby,  43  Conn.  662;  Tay- 
lor V.  Monroe,  43  Conn.  36;  Plumb  v. 
Ives,   39  Conn.   120. 

111. — Wabash  Western  R.  Co.  v. 
Friedman,  146  111.  683,  30  NE  353,  34 
NE!  1111;  Chicago  v.  McLean,  133 
III.  148,  24  NE  527,  8  LRA  765;  Chi- 
cago v.  O'Brennan,  66  III.  160;  North 
Chicago  St.  R.  Co.  v.  Cotton,  41  111. 
A.    311    [afr  140   111.    486.    29   NE  899]. 

Iowa. — Kireher  v.  Larchwood,  120 
Iowa  578,   96  NW  184. 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Sil- 
vers. 126  SW  120;  South  Covington, 
etc,  St.  R.  Co.  V.  Ware,  84  Ky.  267,  1 
SW   493,    8   KyL    241. 

Mich. — Sllsby  v.  Michigan  Car  Co., 
95  Mich.  204,  54  NW  761;  Fuller  v. 
Jackson,  92  Mich.  197,  52  NW 
1075. 

Mo. — Slaughter  v.  Metropolitan  St. 
R.  Co.,  116  Mo.  269,  23  SW  760; 
Coontz  V.  Missouri  Pac.  R.  Co.,  116 
Mo.  669,  22  SW  572;  Mellor  v.  Mis- 
souri Pac.  R.  Co.,  14  SW  768  [aft  105 
Mo.  466,  16  SW  849,  10  LRA  36]; 
Brown  v.  Hannibal,  etc.,  R.  Co.,  99 
Mo.  310,  12  SW  655;  O'Leary  v. 
Rowan,  31  Mo.  117;  Harper  v.  Mis- 
souri, etc.,  R.  Co.,  70  Mo.  A.  604: 
Dunn  V.  Cass  Ave.,  etc.,  R.  Co.,  21 
Mo.  A.  188  [alt  98  Mo.  652,  11  SW 
1009]. 

N.  T. — Uraneky  v.  Dry  Dock,  etc., 
R  Co.,  118  N.  T.  304,  23  NE  461,  16 
AmSR  759  [rev  44  Hun  119];  Oumb 
V.  Twenty-third  St.  R.  Co.,  114  N.  T. 
211,  21  NE  993;  Stevens  v.  Rodger, 
26  Hun  54;  Otiligan  v.  New  Tork, 
etc.,  R.  Co.,  1  B.  D.  Smith  453;  Mell- 
witz  v.  Manhattan  R.  Co.,  17  NTS 
112;  SafTer  v.  Dry  Dock,  etc.,  R.  Co., 
5  NTS  700. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Mitchell.  76  Tex.  77,  12  SW  810. 

[a]  XUnatxmtlon, — Damage  by  loss 
of  use  of  automobile,  being  special, 
must  be  pleaded.  Hunter  v.  Qualn- 
tance,   (Colo.)    168   P  918. 

BO.  U.  S. — Roberts  v.  Graham,  6 
Wall.    678.    18    L.   ed.    791. 

Ala.— Hooper  v.  Armstrong,  69  Ala. 
343:  Lewis  v.  Paull,  42  Ala.  136. 

Cal. — Judson  Mf»f.  Co.  v.  Lutge, 
174  Cal.  568,  163  P  1017;  Smith  v. 
Los  Angeles,  etc.,  R.  Co..  98  Cal.  210, 
33  P  53:  Prescott  v.  Grady,  91  Cal. 
618.  27  P  755;  Hancock  v.  Hubbell, 
71    Cal.    637,    12    P   618;    Mitchell    v. 


Clarke,  71  Cal.  163,  11  P  882,  60  AmR 
529. 

Ga. — John  A.  Roebljnjr's  Sons  C!o. 
V.  Southern  Power  Co.,  142  Oa.  .464, 
83   SE  138.    LRA1916B   900. 

111. — Lukens  v.  Beerniek,  41  III.  A. 
683;  C.  J.  L.  Myer,  etc.,  Co.  v.  Da  vies, 
17  III.  A.  228. 

Ind. — Lindley  v.  Dempsey,  46  Ind. 
246.  . 

Iowa. — Davenport  v.  Wells,  1  Iowa 
698. 

Ky. — Asher  v.  Howard,  178  ICy. 
398,    198   SW   1149.  , 

Minn. — Frohrelch  v.  Gammon,  28 
Minn.  476,  11  NW  88;  Brackett  v. 
Edgerton,  14  Minn.  174,  100  AmD  211. 

Nebr. — KIngsley  v.  Butterfleld,  36 
Nebr.  228.   52  NW  1101. 

N.  T. — Parsons  v.  Sutton,  66  N.  T. 
92  [aft  39  N.  Y.  Super.  544];  Bogert 
V.  Burkhalter,   2   Barb.    626. 

N.  D. — Hayes  v.  Cooley,  13  N.  D. 
204,  100  NW  250. 

Or. — ^Wisner  v.  Barber,  10  Or.  342. 

8.  C. — Slmkins  v.  Western  Union 
Tel.  Co.,  97  S.  C.  413,  81  SE  657. 

Vt.— Packard  v.   Slack,   32  Vt.   9. 

Eng. — Barrow  v.  Arnaud,  8  Q.  B. 
604,  55  ECL  604,  115  Reprint  1004; 
Boorman  v.  Nash,  9  B.  &  C.  145,  17 
ECL  73.  109  Reprint  64;  Crouch  v. 
Great  Northern  R.  Co.,  11  Exch.  742, 
156  Reprint  1031;  Hamlin  v.  Great 
Northern  R.  Co.,  1  H.  ft  N.  408,  156 
Reprint  1261,  38  EngL&Eki  336;  Wat- 
son v.  Ambergate,  etc.,  R.  <^.,  16 
Jur.  448,'  3  EngL&Eq  497. 

81.  Hooper  v.  Armstrong,  69  Ala. 
343. 

8S.  U.  S. — Boy  den  v.  Burke,  14 
How.   676,      14   L.   ed.   548. 

Ala. — Dowdall  v.  King,  97  Ala.  636, 
12  S  405;  Union  Springs  v.  Jones,  58 
Ala.  654;  Donnell  v.  Jones,  It  Ala.. 
490,  48  AmO   59. 

Cal.— Hancock  v.  Hubbell,  71  Cal. 
537,  12  P  618;  Potter  v.  Proment,  47 
Cal.  166:  Gay  v.  Winter.  34  Cal.  168; 
Dabovich  v.  Emerlc  12   Cal.   171. 

Colo. — Pueblo  v.  Grlffln,  10  Colo. 
366,  15  P  616;  Tucker  v.  Parks,  7 
Colo.  62,  298,  1  P  427,  3  P  486. 

Conn. — Sanford  v.  Peck,  63  Conn. 
486.  27  A  1057;  Tomllnson  v.  Derby, 
43  Conn.  562. 

Dak. — Thompson  v.  Webber,  4  Dak. 
240,  29  NW  871. 

ni. — Adams  v.  Gardner,  78  III.  668; 
Woodworth  v.  Woodburn,  20  111.  184; 
Illinois  Cent.  R.  Co.  v.  Siddons,  63 
111.  A.  607;  Lukens  v.  Beerniek,  41 
111.  A.  583;  Myer,  etc.,  Co.  v.  Da  vies, 
17  III.  A.  228;  Chicago  West  DJv.  R. 
Co.  v.  Klauber.  9   111.  A.   613. 

Ind.  T. — Gulf,  etc.,  R.  Co.  v.  War- 
lick.  1  Ind.  T.  10,  36  SW  235. 

Iowa. — Gamble  v.  Mullin,  74  Iowa 
99.  36  NW  909;  Bush  v.  Chapman,  2 
Greene  549. 

Ky. — Kentucky  Tobacco  Assoc,  v. 
Ashby,  9  KyL  109. 

Md.— McTavlsh  v.  Carroll.  13  Md. 
429. 

Mich. — Roberts  v.  Fitzgerald,  33 
Mich.   4. 

Nev. — Buckley  ▼.  Buckley,  12  Nev. 
423 

N.  H.— Willey  v.  Paul,  49  N.  H. 
397. 

N.  T. — Gumb  v.  Twenty-Third  St. 
R.  Co.,  114  N.  T.  411.  21  NE  993; 
Cohen  v.  Fisher,  186  App.  Dtv.  238, 
120  NTS  546;  Bogert  v.  Burkhalter, 
2  Barb.  525;  Jutte  v.  Hughes,  40 
N.     Y.     Super.     126     [rev    on    other 


grounds  67  N.  T.  267];  Stapenhorat 
v.  American  Mfg.  Co.,  36  N.  T.  Su- 
per.- 392.  15  AbbPrNS  355.  46  HowPr 
510;  Aberhall  v.  Roach,  3  E.  D.  Smilh 
346,  11  HowPr  95;  Schmitt  v.  Dry 
Dock.  etc..  R.  Co.,  3  NYSt  257;  Solms 
V.  Lias,  16  AbbPr  311. 

Oh. — McCrory  v.  Skinner,  t  Oh. 
Dea  (Reprint)  268,  2  WeatLUonth 
203. 

Pa. — Stanfleld  v.  Phillips,  78  Pa. 
73;  Laing  v.  Colder.  8  Pa.  479,  49 
AmD  533. 

Tex. — Harris  v.  Finberg,  46  Tei. 
79;  Missouri,  etc.,  R.  Co.  v.  Linton. 
(Civ.  A.)  109  SW  942;  Gulf,  etc.,  R 
Co.  v.  McAulay,  (Civ.  A.)  2«  SW  475: 
Gulf,  etc.,  R.  Co.  V.  Gilbert.  4  Tei. 
Civ.  A.  366,  22  SW  760,  23  SW  J20; 
Dolores  Land,  etc.  Co.  v.  Jones,  3 
Tex.  A.  Civ.  Cas.   t  270. 

Va. — Norfolk,  etc.,  R.  Oj.  t. 
Reeves,  97  Va.  284.  33  SE  606;  Lcc 
V.  Hill,  84  Va.  919.  6  SE  473. 

Wash. — Stowe  v.  Va.  Conner  Trad- 
ing, etc.,  0>.,  39  Wash.  28,  80  P  8S(, 
81   P  97. 

Wyo. — Henderson  v.  Coleman,  1> 
Wyo.   183,   116  P  439,   1136. 

N.  B.— Rowe  V.  Titus,  6  N.  a  itt. 

Ont. — Kyle  v.  ButCalo,  etc,  R.  (^)., 
16  U.  C.  C.  P.  76. 

Sask. — Ensom  v.  Enils,  4  Sask.  L. 
394.  ^ 

But  see  Lashus  v.  Chamberlain.  6 
Utah  385,  24  P  188  (holding  that  th« 
objection  is  waived  If  not  made 
when  the  evidence  is  offered). 

83.  Southern  Bell  Tel.  Co.  v. 
Lynch,  95  Ga.  629,  20  SE  500:  Bopp 
V.  New  York  Electric  Vehicle  Transp. 
Cto.,  78  App.  DIv.  337.  79  NTS  1035 
[art  177  N.  Y.  33.  69  NE  122];  BruM 
V.  Beall,  99  Tenn.  303,  41  SW  445; 
Louisville,  etc.,  R.  Co.  v.  Hunter.  4 
Tenn.   Civ.   A.    465.     ' 

84.  Thompson  v.  Lumley,  7  Dair 
(N.  Y.)  74,  77;  Baldwin  v.  New  York. 
etc,  Nav.  Co.,  4  Daly  (N.  Y.)  314; 
Molony  V.  Dows,  15  HowPr  (N.  T.) 
266   [aff  2  Hilt.  247]. 

"If  the  plaintiff  proves  his  special 
damage,  he  may  recover  it:  If  he  fails 
in  proving  it,  he  may  atlll  resort  to. 
and  recover,  his  special  damages.  A 
traverse,  therefore,  of  such  an  alle- 
gation is  immaterial  and  Improper, 
as  a  finding  upon  it  either  way  will 
have  no  effect  as  to  the  right  to  the 
verdict."  Smith  v.  Thomas.  2  Bing. 
N.  Cas.  372,  380,  29  ECL  578,  13!  Re- 
print 146  [quot  Thompson  v.  Lum- 
ley. supra]. 

85.  Toplltz  y.  King  Bridge  Co..  20 
Misc.  676.  46  NTS  418. 

88.  Ala. — Goldstein  v.  Self,  9  Ala. 
A.   100,  103.  6*  S  369  tquot  Cyc]. 

Conn. — Smith,  etc.,  Mfg.  Co.  v. 
Webster.    87   Conn.    74.    83.   86  A  7(3 

Ga. — Central  Georgia  Power  Co.  v. 
Fincher,  141  Ga.  172,  80  SE  646.  «S 
[quot  Ciyc]. 

Iowa. — Kreyci  v.  CHilcago,  etc..  R. 
Co..   117   Iowa   844,   90  NW  708.      „ 

Mich.— Chandler  v.  Allison.  10 
Mich.  460.  - 

Mo. — Brown  v.  Hannibal,  etc.,  R- 
Co.,  99  Mo.  310.  12  SW  656. 

N.  T.— La  Page  v.  Forbes,  151  App 
Dlv.  795,  136  NTS  237;  Loftns  v. 
Bennett,  68  App.  Dlv.  128,  74  NTS 
290;  Miller  v.  Benoit,  29.  App.  T^^; 
262,  61  NTS  368  [aft  164  N.  T.  55» 
mem,   68   NE  1090  mem]. 

Pa. — ^Hazzard  v.  Preston.  13  »* 
Co.  372. 


For  later  o»a*a,  developmnita  and  ehkUfM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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arose  must  be  stated,"  although  it  is  not  required 
that  evidence  be  pleaded."  The  obvious  purpose  of 
the  pleader  to  allege  special  damages  will  not  be 
controlled  by  an  informality  in  stating  the  items 
constituting  such  damages."*  Special  damages  when 
properly  pleaded  may  be  recovered,  although  the 
prayer  for  relief  is  general.*"  In  seme  jurisdictions 
in  pleading  special  damages  it  is  taecessary  to  aver 
the  amount  thereof  specifically.** 

[$  308]  7.  Liquidated  Damages.  In  an  action 
to  recover  liquidated  damages  provided  for  in  a 
contract,  it  is  sufiSLcient  to  show  a  breach  of  the 
contract  by  defendant  without  pleading  and  proving 
a  specific  injury.*'  It  is  obvious  that  in  such  cases 
the  contract  must  be  declared 'on  spetiially,**  and  a 
breach  calling  for  the  application  of  the  measure  of 
damages  which  the  pleader  invokes  must  be  stated.** 
It  has  been  held  that  there  must  be  an  allegation  of 
nonpayment.**    However,  where  there  is  an  allega- 


tion of  nonpayment,  the  defense  of  payment  must 
be  affirmatively  pleaded.**  In  some  jurisdictions, 
however,  it  is  not  necessary  that  the  statement  of 
damages  disclose  whether  plaintiff  intends  to  seek 
actual  or  liquidated  damages.*^  Under  a  statutory 
provision  that  contractual  stipulations  for  liquidated 
damages  are  void,  except  in  cases  in  which  it  would 
be  impracticable  or  extremely  difficult  to  fix  the  ac- 
tual damages,  a  complaint  seeking  to  recover  liqui- 
dated damages  must  allege  facts  bringing  the  case 
within  the  exception.**  Where  the  stipulated  amount 
is  in  fact  a  provision  for  a  penalty  and  notffor  liqui- 
dated damages,  plaintiff  must  allege  and  prove  the 
damage  actually  rc<sulting  from  the  breach  and  not 
merely  elakn  the  specific  sum  fixed  in  the  contract.** 
[(  309]  8.  Exemplary  Damages.  Exemplary 
or  punitive  damages  need  ^ot  be  demanded  by  that 
name  in  the  declaration.*  It  is,  however,  necessary 
that  the  facts  justifjring  a  recovery  of  such  damages- 


S.  C. — Simktns  v.  Western  Union 
Tel.  Co.,  97  S.  C.  413,  81  SE  657;  Glv- 
ens  V.  North '  Ausuata  Electric,  etc., 
Co..    91  S.  C.   417.   74  SE  1067. 

Tex. — lAjng  V.  McCauley,  3  SW  689; 
Texas,  etc..  R.  Co.  v.  Maddox,  26  Tex. 
Civ.  A.  ?97,  63  SW  134;  A.  J.  Ander- 
son Electric  Co.  v.  Cleburne  Water, 
etc.,  Co.,  (Civ.  A.)  .44  SW  929;  Stra- 
horn-Hutton-Evans  Commn.  Co.  v. 
Lackey,  17  Tex.  Civ.  A.  205,  42  8W 
783. 

Wyo. — ^Henderson  v.  Coleman,  19 
Wyo.  183,  115  P  439,  448,  1186  [cit 
Cycl. 

"The  question  whether  the  com- 
plaint aufUclently  gives  notice  of  the 
damages  awarded  must  In  each  6a3e 
be  determined  with  reference  to  the 
character  of  the  wrong  complained 
of,  and  with  some  regard  to  the  rea- 
son of  the  rule,  which  Is  to  prevent 
a  surprise  upon  the  defendant." 
Smith,  etc,  Mfg.  Co.  v.  Webster,  su- 
pra. 

[a]  nhurtratloxui. —  (1)  An  aver- 
ment that  plaintiff's  family  was 
made  sick  by  stagnant  water,  caused 
by  the  flooding  of  plaintlfT's  land  by 
the  railroad,  Is  sufflclently  definite, 
without  speclflcally  naming  every 
member  thereof  who  is  so  afflicted. 
Texas,  etc.,  R.  Co.  v.  Maddox,  26  Tex. 
Civ.  A.  297,  63  SW  134.  (2)  Where 
the  facts  on  which  special  damages 
are  fonnded  are  pleaded  in  the  body 
of  the  complaint,  they  need  not  be 
referred  to  a  second  time  In  the  per 
quod  clause.  Smith,  etc.,  Mfg.  Co.  v. 
Webster,   87   Conn.   74,   86   A   763. 

[b]  A  complalat  ahonia  Itemise 
the  damagea  (1)  to  the  extent  at 
least  that  the  opposite  party  be  noti- 
fied of  the  substantial  particulars. 
Fontaine  v.  Baxley,  90  (3a.  416,  17  SE 
1015.  (2)  Where  It  does  not  do  so, 
although  It  might  be  sufficient  on  a 
general  demurrer,  it  is  insulQcient  as 
against  a  special  demurrer.  Sedber- 
ry  V.  Verplanck,  (Tex.  Civ.  A.)  31  SW 
242. 

87.  U.  a— The  Director,  26  Fed. 
708. 

Cal. — Acheson  v.  Western  Union 
Tel.  Co.,  96  Cal.  641,  31  P  683.  And 
see  Wltmer  Bros.  Co.  v.  Weld,  108 
Cal.  569,  41  P  491  (holding  aver- 
ments insufficient). 
.  Conn. — Sanford  v.  Peck,  63  Conn. 
488.   27   A   1057. 

(5a. — Southern  R.  Co.  v.  Ward,  110 
Ga.    793,    36    SE    78. 

in. — Buckley  v.  Holmes,  19  ni.  A. 
530. 

Mich.— Maltby  v.  Plummer,  71 
Mich.    578.    40    NW    3. 

Mo. — Patee  v.  McC!abe-Bierman 
Wagon  Co.,  97  Mo.  A.  366,  71  SW 
J74. 

N.  J. — ^MarentiUe  v.  Oliver,  2  N.  J. 
L.   358. 

N.  T.— Kraft  v.  Rice,  45  App.  Dlv. 
5«»,  61  NTS  368;  Roldan  v.  Power,  14 
Misc.    480.   36   NTS  697. 

Pa. — Berlin  Iron  Bridge  Co.  v. 
Bonta,  180  Fa.  448,  36  A  876. 


Tex. — Oriental  Inv.  Co.  v.  Barclay, 
16  'Tex.  Civ.  A.  193.  41  SW  117  [rev 
on  other  grounds  93  Tex.  425,  65  SW 
1111];  Randall  v.  Rosenthal,  (Civ. 
A.)  31  SW  822;  Lewis  v.  Merchant, 
(A.)    16   SW   538. 

Ont. — Pepper  v.  Egan,  9  OntWR 
247. 

88.  Melendes  v.  Union  Oil  Co.,  1 
Canal  Zone  106,  108  [quot  Cye] ;  Sow- 
ter  V.  Seekonk  Lace  Co.,  34  R.  I.  804, 
83  A  437;  International,  etc.,  R.  Co. 
v.  Glover,  (Tex.  Civ.  A.)  84  SW  604; 
Knlttel  V.  Schmidt,  16  Tex.  Civ.  A. 
7,  40  SW  507;  Conover  v.  Manke,  71 
Wis.  108,  36  NW  616. 

[a]  AvpUoatloa  of  rale. — In  al- 
leging the  value  of  a  crop  lost 
through  the  breach  of  a  threshing 
contract,  it  is  sufficient  to  set  out 
what  the  crop  would  reasonably  have 
been  worth,  without  pleading  the  evi- 
dence by  which  such  value  is  to  be 
established.  Kerr  v^  Blair,  47  Tex. 
Civ.  A.   406,  105  SW  648. 

89.  Snedccor  v.  Pope,  143  Ala. 
275,  39  S  318;  Burnslde  v.  Grand 
Trunk  R.  Co.,  47  N.  H.  554,  93  AmD 
474. 

90.  Everton  v.  Esgate,  24  Nebr. 
235,  38  NW  794;  Nokken  v.  Avery 
Mfg.    Co.,    11    N.   D.    399,   92   NW    487. 

91.  Montgomery  v.  Glasscock, 
(Ky.)  121  SW  668;  Lexington  R.  Co. 
V.    Brltton,   130  Ky.   676,  114   SW  295. 

93.  Howard  v.  Adklns,  167  Ind. 
184,  78  NE  665;  Spicer  v.  Hoop,  51 
Ind.  365;  Elkenberry  v.  Thorn,  61 
Ind.  A.  468,  112  NE  112;  Zenor  v. 
Pryor,  57  Ind.  A.  222,  106  NE  746; 
Selby  V.  Matson,  137  Iowa  97,  114 
NW  609,  14  LRANS  1210;  Long  V. 
Furnas,  130  Iowa  504,  107  NW  432. 
Compare  Smith  v.  Whltaker,  23  111, 
367  (holding  that  a  penalty  consist- 
ing of  a  requirement  of  a  higher  rate 
of  interest  in  case  interest  was  not 
promptly  paid  at  maturity  was  a 
provision  for  liquidated  damages, 
and  may  be  recovered  on,  although 
not  specially-  claimed  in  the  declara- 
tion). 

[a]  PartUmlaxlty  of  aTMinnit  is 
not  required.  Hipp  v.  Houston,  30 
Tex.  Civ.   A.   673.  71   SW   39. 

[b]  PntUiw  In  dafavlt, — ^A  plead- 
ing containing  a  demand  for  liqui- 
dated damages  shows  no  cause  of 
action  In  the  absence  of  an  averment 
that  the  debtor  Is  In  default  by  the 
act  of  the  creditor,  by  the  terms  of 
the  contract,  or  by  operation  of  law, 
Godchaux  v.  Hyde,  126  La.  187,  62  S 
269. 

93.  Woodllef  V.  Logan,  51  La. 
Ann.  1935,  26  S  627;  Butterfleld  v. 
Sellgman.  17  Mich.  95;  Posner  v. 
Rosenberg,  149  App.  Div.  272,  133 
NTS   704. 

[a]  BMlaratioB  ■ttstalaM.— Cal- 
beck  V.  Ford,  140  Mich.  48,  103  NW 
516. 

9^  Rainier  v.  Masters,  79  Or.  634, 
154   P  426.  156  P  1197. 

9S.  Posner  v.  Rosenberg,  149  App. 
Dlv.   272.   133  NTS  704. 


98.  Posner  v:  Rosenberg,  149  App. 
Dlv.   272,   133  NTS  704. 

97.  Melick  V.  Foster,  64  N.  J.  L, 
394,  46  A  911. 

98.  Stephens  v.  Daugherty,  33 
Cal.  A.   733,   166  P  375. 

99.  Oreenblatt  v.  McCall,  67  Fla. 
165,  64  S  748;  Elkenberry  v.  Thorn, 
61  Ind.  A.  468,  112  NE  112;  Zenor 
V.  Pryor,  67  Ind.  A.  222,  106  NE  748; 
Johnson  v.  Cook,  24  Wash.  474,  64  P 
729. 

1.  U.  S. — Lauria  v.  Dy  Pont  do 
Nemours,  241  Fed.  687  (applying  Vir- 
ginia rule):  Norfolk,  etc.,  Tract.  Co. 
v.  Miller,  174  Fed.  607,  98  CCA  453. 

Ala. — Johnson  v.  Collier.  161  Ala. 
204,  49  S  761;  Sparks  r.  McCh'eary,  156 
Ala.  382.  47  S  332,  22  LRANS  1224; 
Alabama  Great  Southern  R.  Co.  v. 
Arnold,  84  Ala.  169.  4  S  859,  6  AmSR 
354;  WUklnson  v.  Searcy,  76  Ala. 
176;  Birmingham  Waterworks  Co.  v. 
Brooks,  (A.)  76  S  516;  Nashville,  etc., 
R.  Co.  V.  Blackmon,  7  Ala.  A.  630,  61 
S  468;  Black  v.  Hanklns,  6  Ala.  A. 
512,   60   S    441. 

Ga. — Macon  R.,  etc.,  Co.  v.  Mason, 
123  Ga.  773,  51  SE  569;  Southern  R. 
Co.  V.  Phillips,  119  Ga.  146,  46  SB 
967;  Savannah,  etc.,  R.  Co.  v.  Hol- 
land, 82  Ga.  267,  10  SB  200,  14  AmSR 
168.     ' 

Ida. — Dwyer   v.    Libert,    167    P   851. 

Iowa. — Davis  v.  Seeley,  91  Iowa 
583,  60  NW  183,  51  AmSR  356;  Gus- 
tafson  V.  Wind,  62  Iowa  281,  17  NW 
623. 

Me. — Wilkinson  v.  Drew,  76  Me. 
360. 

Miss. — Southern  Express  Co.  v. 
Brown,  67  Miss.  260,  7  S  318,  8  S  425, 
19  AmSR   308. 

Mo.-^Welsh  V.  Stewart,  31  Mo.  A. 
376.     But  see   infra  note   12. 

N.  T. — Korber  v.  Brooklyn  Dime 
Sav.  Bank,  134  App.  Dlv.  149,  118 
NTS    857. 

N.  D. — ^Harmenlng  v.  Howland,  25 
N.  D.  86.  141  NW  131;  Shoemaker  v. 
Sonju,  15  N.  D.  518,  524,  108  NW  42, 
11    AnnCas    1173    [olt   Oc]. 

Okl.— Acton  V.  Culbertson,  38  Okl. 
280,.  290.  132  P  812  [quot  Cyc]. 

Pa. — Joseph  v.  Naylor,  257  Pa.  661. 
101  A  846;  Greeney  v.  Pennsylvania 
Water  Co.,  29-  Pa.  Suirer.   136. 

S.  C. — Stembrldge  v.  Southern  R. 
Co.,  65  S.  C.  .440,  43  SE  968;  Machen 
V.  Western  Union  Tel.  Co.,  63  S.  G. 
363,  41  SE  448;  Glover  v.  Charleston, 
etc.,   R.   Co.,   57   S.   C.    228,    35   SE   510. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Ray,  101  Tenn.  1,  46  SW  664. 

Tex. — Hoggland  v.  Cothren,  26 
Tex.    346. 

Utah.— Hlrabelll  v.  Daniels.  40 
Utah  613,  121  P  966,  968  [quot  Cyc). 

Vt. — Hoadley  v.  Watson,  46  Vt. 
289,  12  AmR  197. 

Va. — Richmond  Pass.,  etc.,  Co.  v. 
Robinson,  100  Va.  394,  41  SB  719; 
Wood  V.  American  Nat.  Bank,  100 
Va.    306,    40    SE   931. 

Compare  Sherman  v.  Kllpatrlck,  58 
Mich.    310,    26   NW    298    (holding   the 
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DAMAGES 


[§  309 


be  pleaded.^  Hence  the  complaint  mtist  allege  acta 
or  circumstances  indicating  either  fraud,  malice, 
gross  negligence,  or  oppression  ;^  but  no  specific  form 
of  allegation  is  required,  and  an  averment  that  the 
acts  were  wantonly,  willfully,  and  maliciously  done 
is  sufficient  to  authorize  a  recovery  of  such  dam- 
ages.* Where  a  right  to  recover  punitive  damages 
from  the  principal  arises  from  a  ratification  by  him 
of  the  act  of  an  agent,  such  ratification  must  be  al- 
lied.' Where  a  meritorious  cause  of  action  for 
exemplary  damages  is  shown  by  the  complaint,  and 
a  prayer  tpr  a  designated  amount  as  exemplary  dam- 
ages is  made,  a  request  that  they  be  awarded  "as 
expenses  of  bringing  these  proceedings "  may  be 


treated  as  surplusage.* 

Actual  damages.  In  those  jurisdictions  where  ex- 
emplary damages  can  be  recovered  only  when  actual 
damages  are  shown,^  a  complaint  failing  to  allege 
damages  of  the  latter  kind  is  insufficient,  regardless 
of  the  allegations  of  the  former."  According  to  the 
general  practice,  a  party  in  accordance  with  the  al- 
legations and  evidence,  if  entitled  to  judgment,  may 
recover  actual  damages  only,  or  both  actual  and  ex- 
emplary damages.'  It  has  been  held  to  be  the  better 
practice  to  present  claims  for  actual  and  for  exem- 
plary damages  separately  in  the  pleadings.^"  How- 
ever, a  failure  to  do  so  is  not  fata],^^  unless  sepa- 


contrary    without    discussion     in    a 
suit  Instituted  before  a  justice  of  the 

9.  V.  8.^Lauria  v.  Du  Pont  de 
Nemours,  241  Fed.  687  (applying 
Virginia  rule);  Norfolk,  etc..  Tract. 
Co.  V.  Miller,  174  Fed.  607,  9S  CCA 
463;  Clement  T.  Louisville,  etc.,  R. 
Co.,  153  Fed.  979. 

Ala. — Bowles  v.  Lowery,  6  Ala.  A. 
565,   59   S   696. 

Arl>. — laegar  v.  Metcalf,  11  Ariz. 
2S3,    94    P    1094. 

Ark. — St.  Francis  Levee  Dlst.  v. 
Reddltt,  79  Ark.   164,  96  SW  482. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Augusta  Brokerage  Co.,  122  Oa.  646, 
663,   50  SE  473.   69   LRA  119. 

111. — Louisville,  etc.,  R.  Co.  v. 
Wurl,    62    III.    A.    381. 

Ind. — Indlanaiiolls  Bleaching  Co. 
V.    McMillan.    (A.)    113    NB    1019. 

Mo. — Keller  v.  Summers,  262  Mo. 
324,  171  SW  336  [mod  152  Mo.  A. 
626,    133    SW    1180]. 

N.  D. — Selland  v.  Nelsoii,  22  N.  D. 
14,  132  NW  220. 

S.  C. — Donaldson  v.  Temple,  96 
S.  C.  240,  80  SE  437;  Lander  ▼.  Ware, 
32  S.  C.  U  16. 

Tex. — Harmon  v.  Callahan,  (Civ. 
A.)   35  SW  706. 

Utoh.— Hirabclli  v.  Daniels,  40 
Utah  513,  121  P  966. 

[a]  AppUoattoBs  of  rale; — (1) 
Where  the  complaint  In  an  action  for 
trespass  contains  a  prayer  for  puni- 
tive damages,  but  contains  no  al- 
legations justifying  such  damages, 
the  element  of  punitive  damages 
must  be  eliminated.  St.  Francis 
Levee  Dlst.  v,  Reddltt.  79  Ark.  154, 
96  SW  482.  (2)  When  by  his  plead- 
ing a  plaintiff  indicates  his  inten- 
tion to  recover  compensatory  dam- 
ages only,  the  courts  will  not  regard 
his  action  as  one  for  punitive  dam- 
ages also.  Rochester  v.  Wells,  87 
Kan.  164,  123  P  729. 

Bigitt  to  SKunplaiT  damagea  see 
supra   ii    268-298. 

3.  Ariz. — laegar  v.  Metcalf,  11 
Ariz.  283,  94  P  1094. 

111.— Rude  v.  Fakes,  148  III.  A. 
466. 

Ind. — Indianapolis  Bleaching  Co. 
V.   McMillan,    (A.)    113  NE  1019. 

Ky. — Finnell  v.  VanArsdall,  8  Ky. 
Op.  416. 

Md. — Qroh  v.  South,  121  Md.  639. 
89  A  321. 

Mo. — Doss  V.  Missouri,  etc.,  R.  Co., 
59  Mo.  27.  21  AmR  371;  McKeon  v. 
Citizens'  R.  Co.,  42  Mo.  79;  Kennedy 
V.  North  Missouri  R.  Co.,  36  Mo.  351; 
Welsh   V.   Stewart,   »1   Mo.   A.   376. 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co..  12  Or.  392,  7  P  608,  53  AmR 
364. 

Pa. — Oyer  v.  Applegate,  19  Pa. 
Dlst.  78. 

S.  C. — Geddings  ▼.  Atlantic  Coast 
Line  R.  Co.,  91  S.  C.  477,  75  SE  284; 
Samuels  v.  Richmond,  etc.,  R.  Co., 
36  S.  C.  493,  14  SE  943.  28  AmSR 
883. 

Tex. — Connor  v.  Sewell.  90  Tex. 
276,  38  SW  35;  Hooks  v.  Pltzenrleter, 
76  Tex.  277,  13  SW  230;  Interna- 
tional, etc.,  R.  Co.  v.  Garcia.  70  Tex. 
207,   7   SW  802. 


[a]  XUnatxatioiw. — (1)  Where  ex- 
emplary damages  are  i  sought  for 
the  breach  of  a  contract  the  facts 
should  be  stated  attending  the 
breach,  so  that  It  can  .be  ascertained 
from  the  pleadings  whether  they 
constituted  malice  and  fraud,  and 
whether  the  circumstances  connected 
with  the  breach  amounted  to  a  tort; 
and  the  allegation  that  defendant 
broke  the  contract  "willfully,  fraudu- 
lently, and  with  malice"  Is  not  of  it- 
self sufficient.  Hooks  v.  FItzenrleter, 
76  Tex.  277.  13  SW  230.  (2)  A  com- 
plaint alleging  that  a  trespass  was 
committed  forcibly  and  unlawfully  Is 
Insufficient  to  sustain  a  complaint  for 
exemplary  damages.  Connor  v. 
Sewell,  90  Tex.  275,  38  SW  35.  (3)  An 
allegation  In  the  declaration,  in  an 
action  for  damages  to  plaintiff's 
spring,  that  the  acts  complained  of 
were  done  "intending  to  injure  the 
plaintiff  In  the  beneficial  use  and  oc- 
cupation of  said  farm  and  of  the 
waters  of  the  aforesaid  spring"  al- 
leges malice,  authorizing  the  recovery 
of  exemplary  damages.  Groh  v. 
South,  121  Md.  639,  89  A  321. 

[b]  AIlwatloBa  hsld  •attoUat<— 
Flynn  v.  Hollenbach,  (Kan.)  173  P 
925;  Royal  Furniture  Co.  v.  Welst,  28 
Oh.  CIr.  Ct.  N.  S.  425;  Stark  v.  Bpler, 
59  Or.  262,  117  P  276;  Webb  v.  South- 
ern R.  Co.,  104  S.  C.  89.  88  SE  297; 
Pickett  v.  Southern  R.  Co.,  Carolina 
DIv.,  69  S.  C.  445,  48  SE  466. 

4.  V.  S.— Scott  V.  Donald,  166  U.  S. 
58,  17  set  265,  41  L.  ed.  632. 

Ala. — Tuscaloosa  Belt  R.  Co.  v. 
Maxwell  Bros.,  171  Ala.  318,  64  S  620. 

Iowa. — Cameron  v.  Bryan,  89  Iowa 
214,  56  NW  434. 

Kan. — ^Potter  v.  Stamfli,  2  Kan.  A. 
788,  44  P  46. 

Miss. — Silver  v.  Kent,  60  Miss.  124. 

N.  D. — Shoemaker  v.  Sonju,  15  N.  D. 
618.  108  NW  42,  11  AnnCas  1173. 

5.  C. — Steedman  v.  South  Carolina, 
etc..  R.  Co.,  66  S.  C.  642,  45  SE  84; 
Sonneborn  v.  Southern  R.  Co.,  65  S.  C. 
602,  44  SE  77:  Braslngton  v.  South 
Bound  R.  Co.,  62  S.  C.  326,  40  SE  6<6, 
89  AmSR  905. 

Tex, — Moore  v.  Smith,  19  SW  781; 
Gross  V.  Hays,  73  Tex.  515,  11  SW 
623;  Cone  v.  Lewis,  64  Tex.  331,  53 
AmR  767;  Doeppenschmldt  v.  Inter- 
national, etc.,  R.  Co.,  48  Tex.  Civ.  A. 
577,  102  SW  950;  Long  Mfg.  Co.  v. 
Gray,  13  Tex.  Civ.  A.  172,  35  SW  32; 
San  Antonio,  etc.,  R.  Co.  v.  Kniffen, 
4  Tex.  Civ.  A.  484,  23  SW  457.  See 
also  Shirley  v.  Waco  Tap  R.  Co.,  78 
Tex.  131,  10  SW  543  (holding  allega- 
tions sufficient). 

[a]  lff«11e«.^(l)  Under  the  Code. 
In  order  for  plaintiff  to  recover  ex- 
emplary damages,  he  must  allege 
that  the  act  of  defendant  was  done 
in  malice,  such  section  providing  that, 
when  a  party  Intends  to  prove  malice 
to  affect  damages,  he  must. aver  the 
same.  Jones  v.  Marshall,  56  Iowa 
739,  10  NW  264  (wrongful  disposses- 
sion of  tenant);  Johnson  v.  Chicago, 
etc.,  R.  Co.,  61  Iowa  25.  50  NW  543 
(personal  Injuries).  But  see  Mallett 
V.  Beale,  66  Iowa  70,  23  NW  269 
(holding  the  use  of  the  word  "malice" 
unnecessary  where  allegations,  unmis- 


takably charged  a  malicious  assault). 
(2)  Such  allegation  must  be  made  in 
the  petition,  and  is  Insufficient  in  a 
reply.  Jones  v.  Marshall,  supra.  (3) 
Where  the  petition  alleged  that  an  as- 
sault was  committed  "maliciously," 
this  was  held  .equivalent  to  saying 
that  it  was  committed  willfully  and 
wantonly,  and  an  Instruction  that 
plaintiff  might  recover  exemplary 
damages  under  such  an  allegation 
was  sustained.  White  v.  Spangler,  68 
Iowa  222,  26  NW  85.  (4)  "The  al- 
legations that  the  acts  of  omission 
and  of  commission  charged  against 
appellee  were  done  maliciously  and 
with  the  intention  of  Injuring  appel- 
lant were  sufficient  to  support  a  re- 
covery of  exemplary  damages."  Per 
Pleasants,  C.  J.,  In  Waugh  v.  Gulf, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  ISl  SW 
843,  846. 

5.  Norfolk,  etc..  Tract.  Co.  v.  Mil- 
ler, 174  Fed.  607,  98  CCA  453. 

6..  Jacobus  v.  Congregation,  etc.. 
107  Oa.  518,  33  SB  853,  73  AmSR 
141. 

7.  See  supra  (  270. 

8.  Caffall  V.  Bandera  Tel.  Co.. 
(Tex.  Civ.  A.)  136  SW  105;  Malin  v. 
McCutcheon,  33  Tex.  Civ.  A  887,  76 
SW  686;  Carson  v.  Texas  Installment 
Co.,  jtTex.  Civ.  A.)  34  SW  762.  And 
see  Hirabelli  v.  Daniels.  40  Utah  613. 
121  P  966  (discussing  but  not  decid- 
ing the  question  whether  punitive 
damages  may  be  recovered  under  a 
complaint  which  In  addition  to  ask- 
ing for  such  damages  alleges  spe- 
cial but   not  genera]   damages). 

9.  Greeney  v.  Pennsylvania  "Water 
Co.,  29  Pa.  Super.  136;  Duke  v.  Postal 
Tel.  Cable  Co.,  71  S.  C.  96,  50  SE3  675; 
Houston,  etc.,  R.  Co.  v.  Baker,  67  Tex. 
419;  Galveston,  etc.,  R.  Co.  v.  Le 
Glerse,  61  Tex.  189.  But  compare 
Cobb  V.  Columbia,  etc.,  R.  Co..  37 
S.  C.  194,  15  SE,  878  (holding  that, 
where  a  count  is  for  exemplary  dam- 
ages, no  judgment  for  actual  damages 
can  be  rendered). 

10.  International,  etc..  R.  Co.  v. 
Gordon,  72  Tex.  44.  11  SW  1033;  Belo 
V.  Wren,  63  Tex.  886;  Kaufman  v. 
Wicks,  62  Tex.  234;  Zellff  v.  Jennings, 
«1  Tex.  458;  Galveston,  etc..  R.  Co. 
v.  Le  Glerse,  51  Tex.  189;  Wallace  v. 
Flnberg,  46  Tex.  35;  Texas,  etc.,  R. 
Co.  V.  Pollard,  2  Tex.  A.  Civ.  Gas.  i 
481.  And  see  Land  v.  Klein,  21  Tex- 
Clv.  A.  3.  50  SW  638  (holding  that 
where  they  are  stated  separately,  it  is 
immaterial  whether  they  appear  In 
one  or  In  different  paragraphs  of  the 
petition). 

[a]  FlMui  1b  r*coBV«ntl«n^— a  plea 
In  reconvention  should  distinguish  be*- 
tween  actual  and  exemplary  damages, 
and  should  present  the  two  kinds  of 
damages  as  separate  and  distinct 
causes  of  action,  with  averments  re- 
spectively appropriate  to  each  rem- 
edy. Fechhelmer  v.  Ball,  1  Tex.  A. 
Civ.  Cas.  :  766. 

11.  Shoemaker  v.  Sonju,  15  N.  D. 
518.  108  NW  42,  11  AnnC^s  1173; 
Stark  V.  Epler,  59  Or.  262,  117  P  276: 
Woodstock  Hardwood,  etc.,  Mfg.  Co. 
V.  Charleston  Light,  etc.,  Co.,  (S.  C.) 
63  SB  548;  Stembrtdge  v.  Southern 
R.  Co.,  65  S.  C.  440,  43  SE  968;  Wal- 
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rate   all^;atioiis  are    expreesly   required   by   stat- 
ute." 

[$  310]  9.  Statutory  or  Hnltiple  Danutges. 
Where  damages  sought  to  be  recovered  arise  by  vir- 
tue of  statute,  or  the  amount  thereof  is  determined 
or  augmented  by  reason  of  statutory  enactments, 
the  complaint  must  allege  facts  sufficient  to  bring 
the  case  clearly  nvithin  such  statute,^'  and  as  defend- 
ant should  be  apprised  of  the  extent  of  the  demand 
against  him,  it  is  the  better  practice,  and  in  most 
jorisdietions  necessary,  that  reference  be  made 
thereto,^*-  especially  if  the  injured  party  has  also  a 
remedy  at  common  law,^'  and  if  the  complaint  con- 
tains counts  both  at  common  law  and  under  the 
statute,  and  entire  damages  are  assessed  by  the  jury, 
the  statutory  augmentation  cannot  be  allowed,** 
although  if  a  case,  on  such  pleadings  is  tried  without 

lace  V.  FlnberK.  46  Tex.  3S;  Texas, 
etc.,  R.  Co.  V.  Pollard,  2  Tex.  A.  Civ. 
Cas.  i  481. 

IS.  See  statutory  proviHlons;  and 
St.  Louis  ClothiriK  Co.  v.  J.  D.  Hall 
Dry-Ctooda  Co.,  156  Mo.  393,  56  SW 
1112;  Kerone  v.  Block,  160  Mo.  A.  624. 
140  SW  1195  [adopting  op.  144  Mo.  A. 
S75,  129  SW  43]:  Courtney  v.  Kneib. 
131  Mo.  A  204,  110  SW  66S  (holding 
that  assessing  exemplary  damages 
only  was  not  a  finding  that  plaintiff 
was  not  entitled  to  actual  damages 
so  as  to  entitle  defendant  to  Judg- 
ment, notwithstanding  the  statute  re- 
quiring plaintiff  to  allege  exemplary 
oaraages  separately  from  any  claim 
for  actual  damages);  Midland  Pub. 
Co.  V.  Implement  Trade  Journal  Co., 
108  Ho.  A.  223,  83  SW  298;  Berryman 
V.  Cox.  73  Mc  A.  67  (holding  that  de- 
fendant's pecuniary  condition  cannot 
be  shown  if  the  statute  is  not  com- 
plied with);  Lamberson  v.  Long,  66 
Mo.  A.  253  (holding  the  statute  not 
to  apply  to  an  action  instituted  be- 
fore Its  passage,  although  the  trial 
is  had  thereafter). 

13.  Cal. — Cblpman  v.  Bmeric,  6 
Cal.  239. 

Conn. — Broschart  v.  Tuttle,  69 
Conn.  1,  21  A  925.  11  LRA  33. 

Ky.— Bell   v.  Norrls.  79  Ky.   48. 

Me. — Palmer  v.  Tork  Bank,  18  Me. 
166,  36  AmD  710. 

Mich.— Hitchcock  v.  Pratt,  61  Mich. 
263,  16  NW  639;  Howser  v.  Melcher, 
40  Hich.   186. 

Mo. — Lowe  V.  Harrlscn,  8  Mo.  360. 

N.  H. — Hennlker  v.  Contoocook  Val- 
ley R.  Co..  29  N.  H.  146. 

N.  T. — Starkweather  v.  Qulgley,  7 
Hun  26;  Bayard  v.  Smith,  17  Wend. 
88;  Brown  v.  Bristol,  1  Cow.  178; 
Livingston  v.  Platnef,  1  Cow.  176; 
Benton  v.  Dale,  1  Cow.  160;  Newcomb 
▼.  Butterfleld,  8  Johns.  342. 

Pa. — Hughes  v.  Stevens,  36  Pa. 
320;  Campbell  v.  Finney,  3  Watts  84; 
Rees  V.  Bmerlck,  6  Sei^g.  &  R.  286; 
Morrison  v.  Oross,  1  Browne  1. 

Tax. — Quanah,  etc.,  R.  Co.  v.  Wat- 
kins.  (Civ.  A.)  193  SW  366. 

Vt. — Montgomery  v.  Edwards,  46 
Vt  75. 

14.  Cal. — Chlpman  v.  Emeric,  6 
Cal  239 

Me.— Palmer  v.  York  Bank,  18  Me. 
US,  86  AmD  710. 

Mich. — ^Howser  v.  Melcher,  40  Mich. 
115. 

N.  T. — Starkweather  v.  Qulgley,  7 
Hun  28;  Bayard  v.  Smith,  17  Wend. 
88  (holding  that  It  is  enough  if  the 
complaint  states  facts  bringing  the 
case  within  the  statute  and  gener- 
ally referring  to  it);  Brown  v.  Bris- 
tol, 1  Cow.  176;  Benton  v.  Dale,  1 
Cow,  160;  Newcomb  v.  Butterfleld,  8 
Johns.  842.  See  also  Livingston  v. 
Plainer,  1  Cow.  176  (holding  that  to 
have  the  damages  trebled  on  motion 
plaintiff  must  count  on  the  statute). 

Pa. — Hughes  v.  Stevens,  36  Pa.  320; 
Morrison  v.  Oross,  1  Browne  1.  See 
Henning  v.  Keiper,  37  Pa.  Super.  488 
'holding  that  the  declaration  in  ques- 
tion conformed  to  the  rule  that  it 
must  be  sufficient  to  apprise  defend- 


ant that  the  action  was  brought  un- 
der the  statute). 

R.  I. — Bell  V.  Providence  Qas  Co., 
36  R.  I.  382,  90  A  743. 

Vt. — Montgomery  v.  Bdwards,  45 
Vt.  79. 

Fl— ding  la  •tatatoxr  aotlaaa  see 
Pleading  [31  Cyc  1161. 

OoaoloaloB  of  dwflanrtloii  upon 
Btatato  see  Pleading  [31  Cyc  112]. 

IS.  Palmer  v.  Tork  Bank,  18  Me. 
166,  36  AmD  710;  Bell  v.>  Providence 
Gas  Co.,  36  R.  I.  382,  90  A  743;  Mont- 
gomery V.  EMwarda,  45  Vt.  79,  80. 

"Where  the  same  facts  that  would 
make  out  a  case  under  the  statute, 
would  also  make  out  a  case  at  com- 
mon law,  the  declaration  must  show 
in  some  form  that  the  plaintiff 
grounds  his  action  on  the  statute; 
otherwise  it  will  be  treated  as  a 
common  law  action."  Montgomery  v. 
Edwards,  supra. 

IBi  Brewster  v.  Link,  28  Mo.  147; 
Lowe  V.  Harrison,  8  Mo.  350;  Benton 
V.  Dale,  1  Cow.  (N.  T.)  160. 

17.  Babbitt  V.  Calkins,  49  Mich. 
394,  13  ITT  790. 

18.  U.  S. — Neff  V.  Pennoyer,  17  P. 
Cas.  No.  10,086,  8  Sawy.  496. 

Cal. — Chlpman  v.  Bfmerlc,  6  Cal. 
239 

cfonn. — ^Dunbar  v.  Jones,  87  Conn. 
253,  87  A  787. 

N.  T. — Salmon  v.  M.  E.  Blaster 
Mfg.  Co.,  123  App.  Div.  171,  108  NTS 
448  [rev  53  Misc.  36,  103  NTS  1031]; 
Mooers  V.  Allen,  2  Wend.  247;  New- 
comb V.  Butterfleld,  8  Johns.  342. 

Wash. — Gaffney  v.  Megrath,  11 
Wash.  456,  39  P  973  [foil  Hall,  etc.. 
Furniture  Co.  v.  Wilbur,  4  Wash.  644, 
SO  P  665]. 

See  Senft  v.  Mellvan,  43  Pa.  Super. 
618  (raising  but  not  deciding  the 
question  of  the  sufficiency  of  a  plead- 
ing in  which  the  measure  of  dam- 
ages provided  for  by  statute  is  not 
speclflcally  claimed  but  in  which  the 
statute  is  referred  to  and  the  dam- 
ages sought  are  evidently  double 
damages). 

[a]  Allentioiu  ooBstrasd  not  to 
SMk  dovbl*  wcovwry. — Dallas  Ter- 
minal R.,  etc.,  Co.  V.  Ardrey,  (Tex. 
Civ.  A.)   146  SW  616. 

19.  Tewksbury  v.  O'Connell,  28 
Cal.  262;  Worster  v.  Proprietors 
Canal  Bridge.  16  Pick.  (Mass.)  541; 
Clark  V.  Worthington.  12  Pick. 
(Mass.)  671;  Feedler  v.  Schroeder,  59 
Mo.  364;  Bekker  v.  R.  Co.,  28  S.  D. 
84,  132  NW  797.  See  Smith  v.  Hal- 
lahan,  75  N.  H.  534,  78  A  122  (hold- 
ing that,  where  an  action  for  dam- 
ages for  being  bitten  by  a  dog  is 
brought  under  a  statute  which  allows 
double  damages,  such  damages  may 
be  awarded,  although  the  declaration 
did  not  declare  for  them). 

30.  U.  S. — Denver,  etc.,  R.  Co.  v. 
Harris,  122  U.  S.  697.  7  SCt  1286,  30 
L.  ed.  1146;  New  Tork  Transp.  Co. 
V.  Garslde.  157  Fed.  521,  85  CCA  285; 
Katahdin  Pulp,  etc..  Co.  v.  Peltomaa, 
156  Fed.  342.  84  CCA  238:  Brook- 
Ivn  Heights  R.  Co.  v.  MacLaury,  107 
Fed.  644,  46  CCA  523;  Mexican  Cent. 
R.    Co.    V.    Glover,    107    Fed.    356,    46 


a  jury,  the  court  may,  if  it  finds  that  plaintiff  is  so 
entitled,  give  the  statutory  damages,  even  if  there 
has  been  no  election  of  counts  by  plaintiff.*^ 

Demand  for  doable  or  treble  damages.  Ordina- 
rily it  is  held  that  the  double  or  treble  damages 
sought  to  be  recovered  should  be  demanded  in  the 
declaration,^"  although,  according  to  some  authori- 
ties, where  circumstances  are  shown  in  which  it  is 
the  duty  of  the  court  to  award  double  or  treble 
damages  they  should  be  awarded  although  not  de- 
manded.^' 

[$  311]  10.  Particular  Elements  of  Damages— 
a.  Personal  Injuries  in  Oeneral.  In  actions  for 
personal  injuries,  where  the  injury  is  alleged,  a  re- 
covery may  be  had  for  the  natural  and  probable 
consequences  thereof,  although  such  consequences 
are  not  set  up  in  detail,2o  whUe  all  effects  not  the 

(X;A  ,334. 

Ala. — GrassMli  Chemical  Co.  v.  Da- 
vis, 166  Ala.  471,  62  S  36;  Mobile, 
etc.,  R.  Co.  V.  Barber,  2  Ala.  A.  607. 
66    S    858. 

Ark. — Texas,  etc.,  R.  Co.  v.  Krieger, 
185    SW    448. 

Cal. — Campbell  v.  Los  Angeles 
Tract.  Co.,  137  Cal.  666,  70  P  624; 
Samuels  v.  C^allfornla  St.  Cable  R. 
Co.,  124  Cal.  294,  66  P  1115;  Lauder 
V.  Currier,  3  Cal.  A.  28,  84  P  217. 

Canal  Zone. — McKenzie  v.  McClln- 
tic-Marshall     Constr.     Co.,     2    Canal 


Zone   181. 

Colo. — Denver  City  Tramway  Co. 
V.  Cowan,  61  Colo.  64,  116  P  136;  Den- 
ver, etc.,  R.  Co.  V.  Mitchell,  42  Colo. 
43,  94  P  289;  Denver  Consol.  Electric 
Co.  V.  Lawrence,  31  Colo.  301,  73 
P  39;  Denver  City  Tramway  Co.  v. 
Gawley,    23   Colo.  A.    332,   129   P   258. 

Conn. — Cordner  v.  Hall.  84  Conn. 
117,  79  A  55;  Hillyer  v.  Wlnsted,  77 
Conn.  304,  69  A  40;  Currelll  v.  Jack- 
son, 77  Conn.  116,  68  A  762. 

D.  C. — ^Atchison  V.  Wills,  21  App. 
648. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Hess,    74    S    500. 

Ga. — Bibb  County  v.  Ham,  110  Oa. 
340,  35  SE  656;  Southern  Bell  Tel., 
etc.,  Co.  V.  Jordan,  87  Ga.  69,  13  SB 
202. 

111. — Chicago,  etc.,  R.  Co.  v.  Coo- 
ney,  196  111.  466.  63  NE  1029  [aff 
95  Ift.  A.  471];  Chicago  City  R.  Co. 
V.  Hastings,  136  111.  251,  26  NB  594; 
Rock  Island  v.  Culnely,  126  111.  408, 
18  NE  753;  Chicago,  etc.,  R.  Co.  v. 
Sullivan,  17  NE  460;  Chicago  v.  Sbee- 
han,  113  111.  658;  Taeger  v.  Chicago 
R.  Co.,  166  111.  A.  506;  Fttigerald  v. 
Chicago,  144  111.  A.  462;  Chicago,  etc., 
R.  Co.  v.  McDonnell,  91  111.  A.  488 
[aff  194  111.  82,  62  NE  308];  West 
Chicago  St.  R.  Co.  v.  Levy,  82  111.  A. 
202    [aff  182  111.    525.   55   NB   5541. 

Ind. — oolitic  Stone  Co.  v.  Ridge, 
174  Ind.  568,  91  NE  944;  Indiana 
Union  Tract.  Co.  v.  Jacobs.  167  Ind. 
86,  78  NE  325;  Indianapolis  St.  R. 
Co.  V.  Robinson,  157  Ind.  414,  61 
NE  936;  EvansvUle,  etc.  R.  Co.  v. 
Crist,  116  Ind.  446,  19  NE  310,  2 
LRA  460,  9  AmSR  865;  Ohio,  etc.. 
R.  Co.  V.  Hecht,  115  Ind.  443.  17 
NE  297;  Elkhart  v.  Hitter,  66  Ind. 
136;  Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471.  17  AmR  719;  Chesapeake, 
etc.,  R.  Co.  V.  Perry,  (A.)  118  NH 
548;  Lake  Erie,  etc..  R.  Co.  v.  Oland. 
49  Ind.  A.  494,  97  NB  643;  Terro 
Haute  R.  Co.  v.  Pritchard,  87  Ind.  A. 
420,  76  NE  1070;  Connersvllle  v.  Sni- 
der. 31  Ind.  A.  218,  67  NE  655;  Ft. 
Wayne  v.  Duryee,  9  Ind.  A.  620,  37 
NE    299 

Iowa.— Palmer  v.  Waterloo,  138 
Iowa  296,  115  NW  1017;  Klrcher  v. 
Larchwood.  120  Iowa  578,  96  NW  184. 

Kan. — Thompson  v.  Aultman,  etc., 
Mach.  Co.,  94  Kan.  463,  146  P  1188; 
Eureka  v.  Neville.  70  Kan.  893.  79  P 
162;  Cudahy  Packing  Co.  v.  Broad- 
bent,  70  Kan.  535,  79  P  126. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Fra- 
zee,  179  Ky.  488,  200  SW  948;  Hunt- 
ington Contract  Co.  v.  Bush,  179  Ky. 
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MS,  2M  SW  (18;  LouiavUIe,  eta.  R. 
Co.  V.  Schneider,  174  Ky.  727,  1»2 
SW  834;  Cassidy  v.  Berkovlti,  !<• 
Ky.  785,  185  SW  129;  Louisville,  etc, 
a.  Co.  V.  Henry.  1«7  Ky.  151,  180 
SW  74:  Main  Jellico  Mountain  Coal 
Co.  V.  Young,  160  Ky.  397,  169  SW 
841;  Louiavllle  R.  Co.  v.  Velth, 
157  Ky.  424,  163  SW  217;  Woody  V. 
Louiavllle  R.  Co.,  163  Ky.  14,  164 
SW  384;  Blue  Grass  Tract.  Co  v. 
Ingles.  140  Ky.  488,  494,  131  SW  278; 
Louisville,  etc.,  R.  Co.  v.  Leei  140 
Ky.  91.  130  SW  813;  Cincinnati,  etc., 
r:  C<Cv.  Bennette.  134  Ky.  19,  119 
SW  181;  Louisville  R.  Co.  v.  Qaugh, 
133  Ky.  467,  118  SW  276;  Chesapeake, 
etc.,  R.  Co.  V.  Roberta,  106  SW  836, 
32  KyL  *51.  _ 

I^a. — Stoker  v.  Hodge  Fence,  etc 
Co..    11«    La.    926,    41    S    211. 

Md.— McCarthy  v.  Clarke,  116  Md. 
454,  81  A  12.  ^     ^         _, 

Mass.— McCarthy  v.  Boston  Ele- 
vated R.  C6..  228  Mass..  668,  112  HB. 
235.  .     ^ 

Mich. — Grogltskl  v.  Detroit  Ambu- 
lance Co.,  186  Mich.  374,  152  NW 
923:  Wilklns  v.  Detroit  United  R. 
Co.,  169  Mich.  437,  135  NW  350; 
MarkolT  v.  Detroit  United  R.  Co.,  169 
Mich.  37,  134  NW  1101;  Ralph  v. 
Gles-Gear  Co.,  I«i4  Mich.  44,  129 
NW  8;  Mueller  v.  Detroit  United  R. 
Co.,  162  Mich.  318,  127  NW  325; 
Groat  v.  Detroit  United  R.  Co.,  163 
Mich.  165,  116  NW  1081;  Mercer  v. 
Cincinnati  Northern  R.  Co.,  151  Mich. 
1)66,  115  NW  733;  Renders  v.  Grajid 
Trunk  R.  Co.,  144  Mich.  387,  108  NW 
368;  Comstock  v.  Georgetown  Tp., 
137  Mich.  541,  100  NW  788;  Snyder 
V.  Albion,  113  Mich.  275.  71  NW  475; 
Canfleld  v.  Jackson,  112  Mich.  120, 
?0  NW  444;  LaUKiJin  v.  Grand  Rap- 
Ids  St.  R.  Co.,  62  Mich.  220,  28  NW 
873. 

Minn. — Evertson  v.  McKay,  124 
Minn.  260,  144  NW  950;  Tereau  v. 
Meeds,  114  Minn.  617,  130  NW  3: 
Ward  v.  Meeds.  114  Minn.  18,  130 
NW  2;  Casey  v.  New  Jersey  Ameri- 
can Bridge  Co..  95  Minn.  11,  103  NW 
623,     624.  „ 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co.,  216  Mo.  106,' 114  SW  961;  Berg- 
feld  V.  Dunham,  (A.)  202  SW  253: 
Proctor  V.  Poplar  Bluff.  (A.)  184 
SW  128;  Bridges  v.  Dunham.  (A.) 
183  8W  703;  Foster  v.  United  R. 
Co..  183  Mo.  A.  602.  167  SW  643;n 
Reynolds  v.  Metropolitan  St.  R.  Co.. 
180  Mo.  A.  138.  168  SW  221;  Peterle 
V.  Metropolitan  St.  R.  Co..  177  Mo. 
A.  359.  164  SW  254;  Cooley  v.  Kan- 
sas City  El.  R.  Co..  170  Mo.  A.  42, 
156  SW  54;  Schmidt  v.  St.  Louis 
Transit  Co., '163  Mo.  A.  412.  143  SW 
867;  Partello  v.  Missouri  Pac.  R.  Co.. 
141  Mo.  A.  162.  107  SW  473;  Fledder- 
mann  v.  St.  Louis  Transit  Co..  134 
Mo.  A.  199,  113  BW  1143;  McRae 
V.  Metropolitan  St.  R.  Co..  126  Mo.  A. 
562.  102  SW  1032;  St.  Louis  Trust 
Co.   V.   Murmann.   90   Mo.   A.  555. 

Mont. — Jenkins  v.  Northern  Pac. 
R.  Co..  44  Mont.  295.  119  P  794; 
Gordon  v.  Northern  Pac.  R.  Co.,  39 
Mont.  571,  104  P  679.  18  AnnCas 
583. 

Nebr. — Carlile  v.  Bentley.  81  Nobr. 
715.  116  NW  772;  South  Omaha  v. 
Sutliffe.  72  Nebr.  746.  101  NW  997; 
Harvard  v.  Stllea.  •  54  Nebr.  26,  74 
NW  399;  Harshman  v.  Rose,  50 
Nebr.   113,   69   NW   755. 

N.  Y.— Keefe  v.  Lee,  197  N.  Y.  68; 
70.  90  NB  344,  27  LRANS  837  [rev 
125  App.  Dlv.  903  mem,  109  NYS  1134 
mem];  Kleiner  v.  Third  Ave.  R.  Co., 
162  N.  Y.  193.  56  NE  497  frev  36 
App.  Dlv.  191.  55  NYS  394,  and  mo- 
tion for  rearg  den  162  N.  Y.  645  mem, 
57  NE  1114  mem];  Walsh  v.  Rich- 
mond Liffht.  etc.,  Co.,  124  App.  Div. 
533,  108  NYS  950;  Roenbeck  v. 
Brooklyn  Heights  R.  Co..  123  App. 
Div.  606.  108  NYS  80;  Graham  v.  Jo- 
seph H.  Bauland  Co..  97  App.  Div. 
141,  89  NYS  695;  Hoyt  v.   Metropoli- 


tan SL  R.  Co..  73  App.  Div.  249.  76 
NYS  832  [aff  176  N.  Y.  502  mem,  67 
NB  1088  mem];  RadjavUler  v.  Third 
Ave.  R.  Co..  68  App.  Div.  11,  68  NYS 
617;  Tracey  v.  Metropolitan  St.  R. 
Co..  49  App.  Div.  197.  63  NYS  242 
[alT  168  N.  Y.  653  mem,  61  NE  1136 
meml;  Paisley  v.  Western  New  Yorlc, 
etc..  Tract.  Co.,  80  Misc.  258.  141  NYS 
63:  Cabot  v.  McKane,  1  NYSt  496. 

N.  C. — Conrad  v.  Shuford.  174 
N.  C.  719.  94   SE  424. 

Oh. — Lake  Shore  Electric  R.  Co. 
v.   Qatens.   18   Oh.   Clr.  Ct.  N.   S.   178. 

Or. — Rice  v.  Wallowa  County,  46 
Or.  674.  81  P  358;  Adcock  v.  Oregon 
R.,  etc.,  Co.,  45  Or.  173,  77  P  78; 
Maynard  v.  Oregon  R.  Co.,  43  Or. 
63,   72   P   690. 

Pa. — Hertzberg  v.  Pittsburgh  Taxi- 
cab  Co.,  243   Pa.   540,   90  A  344. 

Porto  Rico. — Zaiuondo  v.  Sanchex, 
16    Porto   Rico    216. 

R.  I. — O'Donnell  v.  Rhode  Island 
Co.,  28  R.  I.  245,  66  A  678.  And  see 
Barker  v.  Rhode  Island  Co.,  35  R.  I. 
406,  87  A  174  (holding  that,  where 
plaintiff  claimed  In  her  declaration 
that  her  present  physical  condition 
was  caused  solely  by  the  collision  of 
defendant's  cars,  and  the  Issue  of 
their  being  but  an  aggravation  of 
previous  ailments  was  first  raised 
at  the  trial  by  defendant,  recovery 
for  such  aggravation,  if  It  is  shown. 
Is  not  precl>ided  by  the  declaration 
not    alleging    It). 

S.  C. — Youngblood  v.  South  Caro- 
lina, etc,  R.  Co.,  60  S.  C.  9,  38  SE 
232,   86  AmSR  824. 

S.  D. — Frits  V.  Watertown,  21 
S.  D.  280,  111  NW  630. 

Tex. — Gulf,  etc,  R.  Co.  v.  Mc- 
Mannewltz,  70  Tex.  73,  8  SW  66; 
Houston,  etc.,  R.  Co.  v.  Shafer,  ,54 
T«c.  641;  Missouri,  etc..  R.  Co.  v. 
Smith,  (Civ.  A.)  172  SW  750;  St. 
Louis  Southwestern  R.  Co.  v.  Brown, 
(Civ.  A.)  163  SW  383;  Galveston, 
etc..  R.  Co.  V.  Hodnett.  (Civ.  A.)  165 
SW  678;  Rapid  Transit  R.  Co.  v. 
Allen.  64  Tex.  Civ.  A.  245,-  248,  117 
SW  486  tcit  Cyc];  Southern  Tel., 
etc..  Co.  V.  Evans,  64  Tex.  Civ.  A.  63. 
116  SW  418:  Texas  Cent.  R.  Co.  v. 
Wheeler,  52  Tex.  Civ.  A.  603.  118  SW 
83;  Dallas  v.  McCullough,  (Civ.  A.) 
96  SW  1121;  St.  Louis,  etc..  R.  Co. 
v.  Rea,  (Civ.  A.)  84  SW  428  [rev 
on  other  grounds  99  Tex.  58.  87  SW 
324];  Missouri,  etc,  R.  Co.  v.  (jrum, 
35  Tex.  Civ.  A.  609,  81  SW  72; 
Houston  Electric  Co.  v.  McDade.  34 
Tex.  Civ.  A.  497,  79  SW  100;  Inter- 
national, etc.  R.  Co.  V.  PIna,  33 
Tex.  CIv.  A.  680.  77  SW  979;  Mis- 
souri, etc..  R.  Co.  V.  McCutcheon.  33 
Tex.  Civ.  A.  667.  77  SW  232;  San  An- 
tonio V.  Porter,  24  Tex.  Civ.  A.  444, 
69  SW  922;  Sherman,  etc.,  R.  Co.  v. 
Bell,  (Civ.  A.)  58  SW  147;  Interna- 
tional, etc,  R.  Co.  V.  Martinez,  (Civ. 
A.)  57  SW  689:  Missouri,  etc.,  R.  Co. 
V.  Edllng,  18  Tex.  Civ.  A.  171.  46  SW 
406. 

Utah. — (Jroco  v.  Oregon  Short  Line 
R.  C:o.,  18  Utah  311,  54  P  986,  44 
LRA    285. 

Vt.— Lewis  V.  Crane.  78  Vt.  216, 
62  A  60:  Ooodell  v.  Tower.  77  Vt. 
61,  58  A.  790.  107  AmSR  746. 

Va. — Norfolk,  etc..  R.  Co.  v.  Spears. 
110  Va.  110.  65  SE  482. 

W.  Va. — Yeager  v.  Bluefleld,  40 
W.    Va.    484.    21    SE    752. 

Wis. — Maltland  v.  Gilbert  Paper 
Co..  97  Wis.  476,  72  NW  1124,  66 
AmSR  137:  Delle  v.  Chicago,  etc.,  R. 
Co..    51    Wis.    400.    8    NW    285. 

"In  actions  to  recover  damages  for 
personal  Injuries  It  Is  not  essential 
to  the  statement  of  a  good  cause 
of  action  that  the  pleading  should 
state  in  detail  the  items  of  damage 
the  plaintiff  has  sustained  by  rea- 
son of  the  Injuries  complained  of  or 
the  amount  claimed  on  account  of 
each.  The  pleader  may  if  he  chooses 
describe  in  a  general  way  the  negli- 
gence, and  the  nature  and  extent  of 
the    injuries,    and    set    out    that    the 


plaintiff  has  suffered  mental  and 
physical  pain  and  permanent  injury 
thereby  to  his  damage  in  the  amount 
named  and  under  this  pleading  there 
can  be  a  recovery  In  i  round  sum 
as  compensation  for  the  wrong." 
Blue  Grass  Tract.  Co.  v.  Ingles, 
140   Ky.  488,  494,  131  SW  278. 

"Where     a     person     alleges     and 

groves  that  he  has  <been  Injured  in 
is  person  the  law  Implies  thai  dam- 
\ages  result  from  such  Injury,  and 
he  may  recover  such  damages  as 
necessarily,  usually  and  Immediately 
flow  therefrom,  under  a  general  alU 
gatlon  In  the .  complaint  that  dam- 
ages have  been  sustained  by  him 
by  reason  of  such  injury.  If  a  de- 
fendant desires  to  be  further  in- 
formed of  the  specific  claim  under 
such  general  allegation  he  may, 
through  a  bill  of  particulars  or  an 
order  to  make  more  definite  and  cer- 
tain, obtain  a  statement  In  greater 
detail  of  the  claim  of  his  oppo- 
nent." Keefe  v.  Ijte,  197  N.  Y.  68, 
70.  90  NE  344,  27  LRANS  837  [rev 
125  App.  Div.  90S  mem,  109  NYS  1134 
mem]. 

[a]  A  renaral  allsffatloa  of  lates- 
nal  Uijiixl**  authorizes   proof   of   in- 

iury  to;  (1)  Bladder.  Ft.  Worth,  etc., 
t.  Co.  V.  Morrison,  68  Tex.  Ctv.  A. 
74,  123  SW  62L  (2)  Heart.  Inter- 
national, etc.,  R.  Co.  V.  Martinez, 
(Tex.  Civ.  A.i  67  SW  689.  (3)  Liver. 
C^assidy  v.  Berkovltz.  169  Ky.  785, 
186  SW  129.  (4)  Womb.  Houston 
Electric  Co.  v>  McDade,  34  Tex.  Civ. 
A.  497,  79  SW  100.  (5)  Such  an 
allegation  allows  proof  of  pains  in 
'the  nead,  irregular  menstruation,  en- 
larged ovaries,  and  displaced  womb. 
Lake  Shore  Electric  R.  Co.  v.  Gatens. 
18  Oh.  Clr.  Ct.  N.  S.  17S.  (6)  Like- 
wise evidence  of  Injury  to  the  pelvic 
organs  Is  admissible  under  an  alle- 
gation of  Injury  to  the  internal  or- 
gans. O'Donnell  v.  Rhode  Island 
Co.,  28  R.  I.  246.  66  A  678.  (7) 
Allegation  of  severe  and  permanent 
Internal  injuries  and  permanent  dis- 
ablement, together  with  further  de- 
scription of  external  injuries,  admits 
evidence  of  Interior  troubles.  Muel- 
ler V.  Detroit  United  R.  Co.,  162 
Mich.    313.    127   NW   826. 

[b]  Pa>tle«la>  lajnriaa  Ii«M  nsov- 
•bl*. — (1)  Aneurism  of  the  blood 
vessels  situated  In  the  chest.  Gulf, 
etc.,  R.  Co.  V.  McMannewltz,  70  Tex. 
73.  8  SW  66.  (2)  Bruising  and 
stiffening  of  the  knee.  Cossltt  v.  St. 
Louis,  etc.,  R.  Co.,  224  Mo.  97,  123 
SW  569.  (3)  Eruptions  and  blisters 
on  the  abdomen.  Hynds  v.  Brooklvn 
Heights  R.  Co.,  Ill  App.  Dlv.  339.  97 
NYS  706  [aff  188  N.  Y.  603  mem, 
81  NE  1166  mom].  (4)  Fainting 
spells.  Renders  v.  Grand  Trunk  R. 
Cio..  144  Mich.  387.  108  NW  368.  (5) 
Fatal  character  of  injury.  Atlantic 
Coast  Line  R.  Co.  v.  Thompson.  211 
Fed.  889.  128  CCA  267.  (6)  Future 
brain  trouble,  or  brain  pressure  re- 
sulting In  epilepsy.  Peterie  v.  Met- 
ropolitan St.  R.  Co..  177  Mo.  A.  369. 
164  SW  254.  (7)  Future  loss  of 
health.  Hannell-Elcock  Pdy.  Co.  v.  , 
Clark.  214  111.  399.  73  NE  787  [aff 
115  111.  A.  209].  (8)  Hernia.  Fisher 
Mach.  Works  (To.  v.  Dougherty,  331 
Fed.  910.  146  CCA  106;  Birmingham 
R.,  etc..  Co.  V.  Brown,  150  Ala.  327. 
43  S  342  (together  w|th  a  broken  leg 
above  the  ankle) ;  Louisville,  etc..  R. 
Co.  V.  Schneider.  174  Ky.  727,  192 
SW  834.  (9)  Impacted  fracture  of 
the  femur,  with  resultant  shorten- 
ing of  the  leg  and  consequent  disable- 
ment. Sprengel  v.  Schroeder,  203  111. 
A.  ^213.  (10)  Impotency  or  loss  of 
procreatlve  power.  Denver,  etc..  R. 
Co.  v.  Harris,  122  U.  S.  697.  7  SCt 
286.  30  L.  ed.  1146:  Moore  v.  Tran- 
sit Co..  226  Mo.  689,  126  SW  1013: 
Strauss  v.  Atlantic  Coast  Line  R. 
Co.,  94  S.  C.  324,  77  SB  1117;  Mis- 
souri, etc.,  R.  Co.  V.  Smith,  <Tex.  Civ. 
A.)  172  SW  760.  (11)  Incapacity 
for    marriage.      Smith    v.    Pittsburg, 


For  UUr  e«M«,  dOTslopiBMita  and  ohMtfM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§3U] 


DAMAGES 


[17  C.  J.]     1009 


must  be  specially  averred.'^    While  the  faets  which  |  contitittitc  6p6eial  damage,  where  plaintiff  ha?  sus- 


etc.  R.  Co..  »0  Fed.  783  (holdlntr 
that  the  loss  of  a  general  prospect 
of  marriage  by  reason  of  an  Injury 
which  dlsflgureB  paalntlS  may  be 
taken  Into  conaideration  as  an  ele- 
ment of  special  damage  without  a 
special  allegation);  Lake  Shore,  etc., 
R.  Co.  V.  Ward,  136  111.  511,  618,  26 
NE  520  (holding  that  proof  that 
plalntUI'8  Injuries  were  so  serious 
as  might  prevent  her  from  marrying 
may  be  shown  under  an  averment 
that  she  was  "bruised,  hurt  and 
wounded,  and  that  divers  bones  of 
her  body  were  broken,  and  that  she 
waa  grievously  wounded  internally, 
and  became  sick,  sore,  lame  and  dis- 
ordered"). (12)  Inconvenience  and 
humiliation.  Texas,  etc.,  R.  Co.  v. 
Krieger,  (Ark.)  186  SW  448.  (13) 
Increased  susceptibility  to  colds. 
Missouri,  etc,  R.  Co.  v.  Crum,  S5 
Tex.  Civ.  A.  «09,  81  SW  72.  (14) 
Greater  susceptibility  to  lung  disease 
than  before  the  injury.  St.  Louis, 
etc.,  R.  Co.  V.  Rea,  (Tex.  Civ.  A.) 
84  SW  428  [rev  on  other  grounds 
99  Tex.  58,  87  SW  324].  (16)  In- 
ternal injury.  Jenkins  v.  Northern 
Pac  R.  Co.,  44  Mont.  295,  119  P 
794.  (16)  Internal  Injury  other  than 
to  the  nervous  system.  Haywood  v. 
Kuhn.    168    Mo.   A.    56,    151    SW    204. 

(17)  Irregular  menstruation.  Mor- 
ton V.  Pusey,  237  111.  26,  86  NE  601. 

(18)  Laceration  over  the  eye.  South- 
western Tel.,  etc.,  Co.  v.  Tucker,  50 
Tex.  Civ.  A.  476,  110  SW  481  [rev  on 
other  grounds  102  Tex.  224,  114  SW 
790].  (19)  Injury  to  leg  and  ankle. 
Louisville  R.  Co.  v.  Velth,  157  Ky. 
424,  163  SW  217.  (20)  Loss  of 
voice.  Birmingham  R.,  etc.,  Co.  v. 
Glrod,  164  Ala.  10,  51  S  242,  137 
AmSR  17.  (21)  Miscarriage.  Chi- 
cago City  R.  Co.-  V.  Cooney,  196  111. 
466,  63  KB  1029  [atT  95  111.  A.  471} 
(holding  proof  admissible  under  an 
allegation  that  plaintiff  sustained 
serious  physical  injuries,  causing 
great  pain  and  suffering  and  Impair- 
ment of  bodily  health,  strength,  and 
ability  to  labor);  Cooley  v.  Kan- 
nas  CMty  Ea.  R.  Co.,  170  Mo.  A.  42, 
156  SW  64  (subsequent  pregnancy 
and  miscarriage):  Tobin  v.  Fairport. 
12  NTS  224;  Missouri  Pac.  R.  Co.  v. 
Mitchell,  72  Tex.  171,  10  SW  411; 
Clukey  v.  Seattle  Electric  Co.,  27 
W^ash.  70,  67  P  379  (holding  proof 
admissible  under  an  allegation  that 
plaintiff  received  internal  injuries  of 
a  permanent  nature,  that  she  was 
hurt  in  and  about  the  breast,  waist, 
and  abdomen,  and  that  she  had  un- 
natural internal  bleeding).  (22) 
Muscular  contraction  of  the  knee  and 
a  fracture  of  the  hip.  Grasselll 
Chemical  Co.  v.  Davis,  166  Ala.  471, 
52  S  85.  (23)  Nervousness  and  In- 
Jury  to  the  nervous  system.  Bir- 
mingham, etc.,  R.  Co.  V.  Norrls,  4 
Ala.  A.  363,  59  S  66.  (24)  Pain  in  dif- 
ferent parts  of  body,  headaches,  vom- 
Itinir  spells,  nervousness,  and  in- 
ability to  sleep  or  concentrate  the 
mind.  Huettner  v.  Minneapolis,  etc.. 
Tract.  Co.,  133  Minn.  368,  158  NW 
611.  (26)  Paralysing  effects  upon 
orcrans  of  plaintiff.  Qrady  v.  St. 
Louis  Transit  Co.,  102  Mo.  A.  212, 
76  SW  673.  (26)  Pott's  fracture. 
Ft.  Worth  V.  Williams,  66  Tex.  Civ. 
A.  289,  119  SW  137.  (27)  Pre- 
existing condition  aggravated  by  in- 
Jury  or  increasing  damage.  Camp- 
bell V.  Los  Angeles  Tract.  Co.,  137 
Cal.  686,  70  P  824;  Indiana  Union 
Tract.  Co.  v.  Jacobs,  167  Ind.  85, 
7g  NE  326;  Conner.svllle  v.  Snider, 
31  Ind.  A.  218,  67  NE  555  (hernia); 
Galveston,  etc.,  R.  Co.  v.  Hodnett, 
(Tex.  Civ.  A.)  155  SW  678;  Vir- 
ginia. R-  etc.,  Co.  V.  Hubbard,  120 
Va  664.  91  SE  618  (preexisting  tu- 
mor). (28)  Pressure  on,  and  injury 
to  the  brain.  Fleming  v.  Tuttle,  98 
App.  Dlv.  222,  90  NTS  661.  (29) 
Rebreaking  and  resetting  of  leg. 
Cudahy  Packing  Co.  v.  Broadbent.  70 
Iton.  535,  79  P  126.  (30)  Secondary 
injuries.  Wilklns  v.  Detroit  United 
R.  Co.,  169  Mich.  437,  136  NW  360;  Wil- 
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liams  V.  Cleveland,  etc.,  R.  Co.,  102 
Mich.  637.  61  NW  52.  (31)  Sympa- 
thetic affections.  Illinois  Cent.  R. 
Co.  V.  Griffin,  80  Fed.  278,  25  CCA 
413.  (32)  Trouble  with  stomach  and 
with  hearing.  Seith  v.  Minneapolis, 
etc  Tract  Co.,  133  Minn.  367,  158 
NW    611. 

[cl  IMaeasM  hdd  pcoT»ble>^(l) 
Bright's  disease.  Ohio,  etc.,  R.  Co. 
V.  Hecht,  116  Ind.  443,  17  NE  297: 
Houston,  etc.,  R.  Co,  v.  Gerald,  60 
Tex.  Civ.  A.  161,  128  SW  166.  (2) 
Diabetes.  B.  Stoninger  Co.  v. 
Mann,  219  111.  242,  76  NE  364,  3 
LRANS  1097  [aff  121  111.  A.  275]; 
Woody  V.  Louisville  R.  Co.,  153  Ky. 
14,  154  SW  384;  Kichholi  v.  Ni- 
agara Falls  Hydraulic  Power,  etc., 
Co.,  68  App.  Div.  441,  73  NTS  842 
[aff  174  N.  T.  519  mem,  66  NE  1107 
mem].  (3)  Catarrh.  Orr  v.  Mon- 
treal Tramways  Co.,  48  Que.  Super. 
17.  (4)  Consumption.  Montgomery 
V.  Lansing  City  Electric  R.  Co.,  103 
Mich.  46,  61  NW  543.  29  LRA  287 
[appr  Johnson  v.  McKee,  27  Mich. 
471j;  Van  Cleve  v.  St.  IjOuIs,  etc.,  R. 
Ck>.,  124  Mo.  A.  224,  101  SW  632 
(pulmonary  tuberculosis).  (6)  Epi- 
lepsy. Fye  v.  Chapin,  121  Mich.  675, 
80  NW  797  [app  dism  179  U.  S.  127, 
21  set  71,  72,  46  L.  ed.  119};  Keyser 
v.  Chicago,  etc.,  R.  Co.,  66  Mich.  390, 
33  NW  867;  Johnson  v.  McKee,  27 
Mich.  471;  Levison  v.  Bernheimer, 
31  Misc.  26,  62  NYS  1128.  And  see 
International,  etc,  R.  Co.  v.  Plnsi, 
33  Tex.  Civ.  A.  680.  77  SW  979  (fits 
or  spasms).  (6)  Heart  disease. 
Myers  v.  Erie-R.  Co.,  44  App.  Div. 
11,  60  NYS  422;  Gulf,  etc.,  R.  Co. 
V.  McMannewltz,  70  Tex.  73,  8  SW 
66.  (7)  Malignancy  of  tumor.  At- 
lantic Coast  Line  R.  Co.  v.  Thomp- 
son, 211  Fed.  889,  128  CCA  267.  (8) 
Neuritis  of  the  sciatic  nerve.  Leslie 
V.  Jackson,  etc.,  Tract.  Co.,  134  Mich. 
518,  96  NW  680.  (9)  Pleurisy.  Den- 
ver City  Tramway  Co.  v.  Cowan,  61 
Colo.  64,  116  P  186;  Louisville,  etc, 
R.  Co.  V.  Lee,  140  Ky.  91,  130  SW 
813;  Hunter  v.  Third  Ave.  R.  Co.,  21 
Misc.  1,  46  NYS  1010  (aff  20  Misc 
432,  46  NYS  1044].  (10)  Pleurisy 
which  developed  Into  pneumonia. 
Lauder  v.  Currter,  3  Cal.  A.  28,  84 
P  217.  (11)  Rheumatism.  Chicago 
Gen.  R.  Co.  v.  Kriz,  94  111.  A.  277. 
(12)  Skin  eruption.  Louisville,  etc, 
R.  Co.  v.  Frazee,  179  Ky.  488,  200  SW 
948.  (13)  Tumor.  Baltimore,  etc., 
R.  Co.  V.  Slanker,  180  111.  357,  64 
NE  309  [aff  77  111.  A.  667).  j(14) 
Urinary  affection.  Samuels  v.  Cali- 
fornia St.  Cable  R.  Co.,  124  Cal.  294, 
56  P  1115;  Atlantk  R.  Co.  v.  Maddox, 
117  Ga.  181,  43  SE  425;  Central  R. 
Co.  V.  Mitchell,  63  Ga.  173;  Finn 
V.  Adrian,  93  Mich.  604,  63  NW  614; 
MIssoprI,  etc.,  R.  Co.  v.  Follin.  29 
Tex.  Civ.  A.  512.  68  SW  810;  Mis- 
souri, etc,  R.  Co.  V.  Mayfleld,  29 
Tex.  Civ.  A.  477,  68  SW  807.  (15) 
Uterine  trouble.  Loflnk  v.  Interbor- 
ough  Aapid  Transit  Co.,  106  App. 
Div.  202,  94  NYS  160.  (16)  Varicose 
veins.  Joliet  v.  Johnson,  177  111. 
178.  52  NE  498   faff  71   111.  A.  423]. 

[d]  AllsratloiiB  held  to  admit 
proof  of  injury  to:  (1)  Appendix. 
Nitchman  v.  United  R.  Co.,  (Mo.  A.) 
203  SW  491.  (2)  Arm.  Interna- 
tional, etc..  R.  Co.  V.  Bibolet.  24 
Tex.  Civ.  A.  4,  67  SW  974.  (3)  Back. 
Texas  Cent.  R.  Co.  v.  Wheeler,  62 
Tex.  Civ.  A.  603,  116  SW  183.  (4) 
Coccyx.  Bridges  v.  Dunham.  (Mo. 
A.)  183  SW  703.  (5)  Ear.  Thomp- 
son v.  Aultman.  etc.,  Mach.  Co.,  94 
Kan.  453,  146  P  1188;  Gilleland  v. 
Oreason,  156  App.  Dlv.  46,  141  NYS 
136  taff  215  N.  Y.  744  mem,  109 
NE  1075  mem]  (resulting  In  an  im- 
pairment of  hearing  and  memory). 
(6)  Forearm.  Rock  Island  v.  Cuine- 
ly,  126  111.  408,  18  NE  753.  (7)  Hand 
and  side.  Chesapeake,  etc,  R.  Co.  v. 
Roberts,  106  .SW  835,  32  KyL  651. 
(8)  Hands  and  wrists.  Eureka  v. 
Neville,  70  Kan.  893,  79  P  162.  (9) 
Health.  Ralph  v.  Gles-Gear  Co.,  164 
Mich.   44,   129   NW   8.      (10)   Hearing. 


McCarthy  v.  Clarke,  115  Md.  454. 
81  A  12;  Grogitske  v.  Detroit  Ambu- 
lance Co.,  186  Mich.  374,  152  NW 
923;  EverUon  v.  McKay.  124  Minn. 
260,  144  NW  950;  Clbuiski  v.  Hut- 
ton,  47  App.  Dlv.  107,  62  NYS  166 
(evidence  of  a  loss  of  hearing  Is 
admissible  luider  a  complaint  alleg- 
ing that,  by  reason  of  the  explosion 
of  a  powder  house  two  hundred  and 
fifty  feet  from  where  plaintiff  lived, 
she  received  great  and  permanent 
in!]\iry  and  was  made  sick,  sore, 
lame,  and  disabled,  and  continued  so. 
although  it  does  not  specify  deaf- 
ness as  one  of  her  injuries) ;  South- 
ern Tel.,  etb.,  Co.  v.  Evans,  54  Tex. 
Civ.  A.  63,  116  SW  418;  Missouri, 
etc.,  R.  Co.  V.  Hawk,  30  Tex.  Civ.  A. 
142,  69  SW  1037  (holding  that  proof 
of  the  effect  of  injury  to  the  spine 
on  the  sense  of  bearing  is  admis- 
sible where  the  complaint  alleges 
injury  to  the  spine).  (11)  Heart  and 
headaches.  Markoff  v.  Detroit  Unit- 
ed R.  Co..  169  Mich.  37,  134  NW 
1101.  (12)  Hip.  Mercer  v.  Cin- 
cinnati Northern  R.  Co.,  161  Mich. 
566,  115  NW  733;  St.  Louis,  etc.,  R. 
Co.  v.  Kelton,  28  Tex.  Civ.  A.  187,  6«. 
SW  887.  (13)  Hipbone.  Doster  v. 
Chicago,  etc.,  R.  Co.,  (Mo.  A.)  l&S 
SW  440.  (14)  Kidneys.  Atlanta  v. 
Thurman,  19  Ga.  A.  531,  91  SE  887; 
Kircher.v.  Larchwood,  120  Iowa  678, 
95  NW  184;  Huntington  Contract  Co. 
v.  Bush,  179  Ky.  433,  200  SW  618: 
Fuchs  V.  St.  Louis  Transit  Co..  ill 
Mo.  A.  574,  86.  SW  458.  (16)  Mem- 
ory and  Injury  to  eyes.  Young  v. 
Metropolitan  St.  R.  <^o.,  126  Mo.  A. 
1,  103  SW  136.  (16)  Ovaries.  Chi- 
cago, etc,  R.  Co.  V.  McDonnell,  194 
111.  82,  62  NE  308  [aff  91  111.  A.  488} 
(may  be  shown  under  an  allegation 
that  plaintiff's  leg  and  back  werft 
greatly  bruised  and  Injured,  and  that 
she  received  terrible  nervous  shocks 
and  became  sick,  sore  and  lame); 
Gulf,  etc..  R.  Co.  V.  Pendery,  14  Tex. 
Civ.  A.  60,  36  SW  793  (may  be  shown 
under  an  allegation  of  serious  in- 
ternal and  permanent  injuries  where^■ 
there  is  no  motion  to  make  the  com- 

Elaint  more  speclflc).  (17)  Nose. 
IHs  V.  Wahl.  180  Mo.  A.  607,  16T 
SW  582.  (18)  Speech.  Garbaczewskl 
V.  Third  Ave.  R.  Co.,  6  App.  Div.  186, 
39  NYS  33.  (19)  Speech  and  abil- 
ity to  eat.  Comstock  v.  Georgetown 
To.,  137  Mich.  541,  100  NW  788. 
(20)  Spinal  cord.  Moore  v.  St.  Louis 
Transit  Co.,  226  Mo.  689,  126  SW 
1013.  (21)  Spinous  fluid  inclosed 
within  the  spinal  column.  Missouri, 
etc.,  R.  Co.  V.  Coker,  (Tex.  Civ.  A.) 
143  SW  218.  (22)  Spinous  process 
of  vertebra.  Dean  v.  Wabash  R.  Co., 
229  Mo.  426,  129  SW  958.  (23)  Use  of 
hand.  Comstock  v.  Georgetown  Tp., 
137  Mich.  541,  100  NW  788.  (24) 
Weight.  San  Antonio  R.  (Do.  v. 
Weigers,  22  Tex.  Civ.  A.  844.  54  SW 
910.  (26)  Womb.  Groat  v.  Detroit 
United  R.  Co.,  158  Mich.  165,  116  NW 
1081;  Price  v.  Metropolitan  St.  R. 
Co.,  220  Mo.  436,  119  SW  932,  132 
AmSR  588;  Wolf  v.  Third  Ave.  R.  . 
Co.,    67    App.    Dlv.    605,    74    NYS    336. 

[e]  AppUoatloa  of  rnla.  —  Evi- 
dence that  a  person  living  near  a 
backwater  pond  created  by  defend- 
ant's dam  and  breathing  impure  air 
would  be  depressed  and  more  sus- 
ceptible to  malarial  fever  was  ad- 
missible under  allegation  that  offen- 
sive odors  contributed  to  sickness  of 
plaintiff  and  his  wife.  Towaliga 
Falls  Power  Co.  v.  Poster,  19  Ga. 
A.    347,    91    SE   442. 

ai.  Conn. — Cordner  v.  Hall,  84 
Conn.  117,  79  A  65;  Farrington  v. 
Cheponis.    82    Conn.    258,    73    A    139. 

Ida. — Tucker  v.  Palmberg,  28  Ida. 
693,    155    P    981.  ^     ^     ^ 

-  III.— Richards  v.  Illinois  Cent.  R. 
Co.,  197  111.  A.  282;  O'Connor  v.  Pren- 
dergast,  99  111.  A.  531;  North  Chi- 
cago St.  R.  Co.  V.  Cotton,  41  111.  A. 
311     [aff    140    HI.    486,    29    NE    899]. 

Iowa. — Palmer  v.  Waterloo,  138 
Iowa  296,  116  NW  1017;  Albertsor 
V.    Lewis,    132    Iowa    243,    246,    10 
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tained  personal  injuries,  must  be  stated  specifically,'*  |  and  the  fact  that  the  petition  alleges  a  great  nnm- 


NW  706  [eit  CycJ;  Parker  v.  Ottum- 
wa,   113   Iowa  649,    S5   NW   806. 

Kan. — ^Atchlaon,  etc.,  R.  Co.  v.  Wll- 
Icy,    57   Kan.   764,   48   P    26. 

Ky. — South  Covington,  etc.,  R.  Co. 
V.  Helnrtch.  170  Ky.  499,  186  SW  187; 
Main  Jelllco  Mountain  Coal  Co.  v. 
Young,  160  Ky.  397,  169  SW  841; 
Lexington  R.  Co.  v.  Johnson,  139 
Ky.  323,  122  SW  830;  Louisville  R. 
Co.  V.  daugh,  133  Ky.  467,  473,  118 
SW  276;  Louisville,  etc.,  R.  Co.  v. 
Roney,  108  SW  343,   32  KyL  1326. 

Mass. — Baldwin  v.  Western  R. 
Corp.,   4   Qray   333. 

Mich. — Lindsay  v.  Wabash  R.  Co., 
141  Mich.  204,  104  NW  656;  Corn- 
stock  V.  Georgetown,  137  Mich.  641, 
100  NW  788;  Beath  v.  Rapid  R.  Co., 
119  Mich.  612,  78  NW  637;  Hall  v. 
Cadillac,  114  Mich.  99.  72  NW  33; 
Shadock  V.  Alpine  Plank-road  Co.. 
79    Mich.    12,    44    NW    158. 

Mo. — Coonts  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  669,  22  SW  672;  Berg- 
feld  V.  Dunham.  (A.)  202  SW  253; 
Fleddermann  v.  St.  Louis  Transit 
Co.,  134  Mo.  A.  199,  113  SW  1143; 
Thompson  v.  St.  Louis,  etc.,  R.  Co., 
Ill  Mo.  A.  466,  86  SW  465;  Muth  v. 
St.  Louis,  etc,  R.  Co..  87  Mo.  A. 
422 

Mont— Oordon  v.  Northern  Pac.  R. 
Co.,  39  Mont.  671,  104  F  679,  18  Ann 
Ca»  688. 

Nebr.— Morfeia  v.  Weidner,  99 
Nebr.  49,  164  NW  860:  CarlUe  v. 
Bentley.  81  Nebr.  716.   116  NW   772. 

N.  T.— Keefe  v.  Lee.  197  N.  T.  68, 
90  NE:  344.  27  LRANS  837;  Kleiner 
V.  Third  Ave.  R.  Co.,  162  N.  Y.  193, 
66  NB  497  [rev  36  App.  Dlv.  191,  55 
NTS  394,  and  rearg  den  162  N.  Y. 
646  mem,  67  NE  1114  raem];  Briscoe 
V.  Mt.  Vernon,  174  App.  Dlv.  200,  160 
NTS  924;  Shalkowltz  v.  J.  M.  Hor> 
ton  Ice  Cream  Co.,  172  App.  Dlv. 
211,  168  NYS  519;  Fulford  v.  Llnoh. 
168  App.  Dlv.  70,  158  NYS  753;  Pos- 
ter V.  B.  I.  Crocker  Co.,  142  App.  Dlv. 
268,  126  NYS  1020;  Long  v.  Fulton 
Contracting  Co.,  133  App.  Dlv.  842, 
'  117  NYS  1118;  Johnson  v.  Troy,  124 
App.  Dlv.  29,  108  NYS  917;  Wilkins 
V.    Nassau   Newspaper    Delivery    Kx- 

Sress  Co.,  98  App.  Dlv.,  130,  90  NYS 
78;  Lockwood  v.  Troy  City  R.  Co., 
92  App.  Dlv.  112,  87  NYS  311;  Cronln 
V.  Metropolitan  St  R.  Co.,  82  App. 
Dlv.  227.  81  NTS  762;  Brown  v.  Man- 
hattan R.  Co.,  82  App.  Dlv.  222,  81 
NTS  755;  Ramson  v.  Metropolitan 
St  R.  Co.,  78  App.  Dlv.  101,  79  NYS 
688  [aff  177  N.  T.  678  mem,  69  NE 
1129  mem];  Ackman  v.  Third  Ave. 
R.  Co.,  52  App.  Dlv.  483,  66  NTS  97; 
Nager  v.  New  York  R.  Co..  166  NTS 
322;  Famham  v.  Interurban  St  R. 
Co..    94    NYS    364. 

Or. — ^Williams  v.  Lombard,  170  P 
S16;  Salml  v.  Columbia,  etc.,  R.  Co., 
76  Or.  200,  146  P  819,  LRA1916D 
834;  Boatrlght  v.  Portland  R.,  etc., 
Co.,  68  Or.  26,  135  P  771;  Dorn  v. 
Clarke-Woodward  Drug  Co.,  66  Or. 
616.  133  P  361;  Maynard  v.  Oregon 
R..  etc..  Co.,  46  Or.  15,  78  P  983, 
68  LRA  477;  Adcock  v.  Oregon  R., 
etc.,    Co.,    46    Or.    173,    77    P    78. 

R.  I.— Whitlock  v.  Munglven.  86 
R.  I.  386.  90  A  766;  Colbert  v.  Rhode 
Island  Co..   67  A    446. 

Tex. — Dallas  OH.  etc..  Co.  v.  Car- 
ter, (Civ.  A.)  134  SW  418;  Wells  v. 
Boyle.  39  Tex.  Civ.  A.  366,  87  SW 
164;  Ft.  Worth,  etc.,  R.  Co.  v.  Rog- 
ers, 21  Tex.  Civ.  A.  606.  63  SW  366; 
Galveston,  etc.,  R.  Co.  v.  Scott.  18 
Tex.  Civ.  A.  321.  44  SW  589.  See  also 
San  Antonio,  etc.,  R.  Co.  v.  Adams,  6 
Tex.   Civ.    A.    102,    24    SW   889. 

W.  Va. — Teager  v.  Bluefleld,  40  W. 
Va.  484.  21  SE  762. 

"The  petition  in  cases  of  personal 
injury  should  set  out  with  reasonable 
certainty  the  particular  Injuries  re- 
ceived. We  do  not  hold  that  It  Is 
necessary  to  specify  with  minute 
particularity  all  the  Injuries  for 
which  a  recovery  will  be  asked,  but 
only  that  the  petition  shall   give  to 


the  defendant  reasonable  information 
touching  the  Injuries  complained  of 
for  which  damages  will  be  sought 
and  concerning  which  evidence  will 
be  offered.  In  many  cases  remote  or 
consequential  injuries  may  follow 
from  the  direct  blow  or  wound  re- 
ceived and  be  directly  traceable  to 
It,  and  yet  It  could  not  be  said  that 
they  were  the  natural  or  probable 
result  of  the  injury.  To  illustrate, 
rheumatism  might  follow  an  injury 
to  the  leg,  and  as  a  consequence  of 
the  injury;  but  we  should  say  that, 
if  it  was  sought  to  recover  damages 
on  account  of  the  rheumatism,  the 
pleader  should  specify  it.  And  so 
loss  of  memory  might  result  from 
an  injury  to  the  head,  but  It  could 
not  well  be  said  that  this  misfortune 
was  a  reasonable  or  natural  sequence 
of  the  Injury.  In  short,  without  at- 
tempting, except  In'  this  general  way, 
to  formulate  any  rule,  we  may  say 
the  plaintiff  can  introduce  evidence 
concerning  and  recover  damages  not 
only  for  the  speclflo  Injury  com- 
plained of,  but  for  such  other  in- 
juries as  might  reasonably  and  natu- 
rally be  presumed  to  result  from  it 
without  pointing  out  such  injuries; 
but,  unless  the  resultant  Injuries  are 
such  as  would  reasonably  and  natu- 
rally be  presumed  to  follow  the  In- 
Jury  speclfled  a  recovery  cannot  be 
had  for  them."  Louisville  R.  Co.  v. 
Oaugh,  supra. 

[al  AppUostlons  of  ml«<— (1)  A 
falling  of  the  womb.  Briscoe  v.  Mt. 
Vernon,  174  App.  Dlv.  200,  160  NYS 
924.  (2)  A  mere  aggravation  of  a  pre- 
viously received  Injury.  Williams  v. 
Lombard.  (Or.)  170  P  316;  Salmi  v. 
Columbia,  etc.,  R.  Co.,  76  Or.  200,  146 
P  819,  LRA1915D  834;  Boatrlght  v. 
Portland  R.,  etc.,  Co.,  68  Or.  26, 
136  P  771;  Dorn  v.  Clarke-Woodward 
Drug  Co.,  65  Or.  616.  133  P  851: 
Maynard  v.  Oregon  R.,  etc.,  Co.,  46 
Or.  15,  78  P  983,  68  LRA  477.  And 
see  Guild  v.  Portland  R.,  etc.,  Co., 
64  Or.  570.  181  P  310  (recognizing 
the  rule,  but  holding  that  the  facts 
did    not    call    for    its    application). 

(3)  Disturbance  of  functions  of 
menstruation.  Nager  v.  New  York 
R.  Co.,  165  NTS  322;  Famham  v. 
Interurban    St    R.    Co.,    94    NTS    364. 

(4)  Impairment  of  virility.  Morfeld 
V.  Weidner,  99  Nebr.  49,  154  NW  860. 
(6)  Mental  disorder.  Llnd.say  v. 
Wabash  R.  Co.,  141  Mich.  204,  104 
NW  656.  (6)  Rheumatism.  Com- 
atock  V.  Georgetown,  137  Mich.  541, 
100  NW  788.  (7)  Rupture.  Whit- 
lock V.  Mungiven,  36  R.  I.  386,  90 
A  766.  (8)  Beptlo  or  blood  poison. 
Dallas  Oil,  etc.,  Co.  v.  Carter,  (Tex. 
Civ.  A.)  134  SW  418.  (9)  A  perma- 
nent stricture  of  the  bowels,  caused 
by  the  negligent  administration  of 
an  enema  to  plaintiff,  by  a  physician 
of  defendant,  cannot  be  shown  under 
an  allegation  that  damages  arose 
from  the  negligent  crushing  of  his 
foot  by  defendant's  cars,  there  be- 
ing no  causal  connection  between  the 
two  injuries.  Galveston,  etc.,  R.  Co. 
V.  Scott.  17  Tex.  Civ.  A.  321,  44  SW 
589.  (10)  Allegation  that  plaintiff 
was  made  sick  and  nervous  does  not 
permit  recovery  for  miscarriage. 
Louisville,  etc.,  R.  Co.  v.  Roney.  108 
SW  343,  32  KyL  1326.  (11)  That 
plaintiff's  Injured  leg  was  shorter 
than  the  other  one  must  be  alleged. 
South  Covington,  etc.,  R.  Co.  v. 
Helnrich,  170  Ky.  499,  186  SW  187. 
(12)  Subsequent  conditions  arising 
out  of  the  performance  of  a  natural, 
bodily  function  must  be  specially 
pleaded.  Bergfeld  v.  Dunham,  (Mo. 
A.)  202  SW  253.  (13)  A  functional 
trouble,  which  manifests  Itself  In 
a  woman  about  seventy,  days  after 
a  severe  blow  on  the  face,  and  In 
caused  by  a  nervous  shock  produced 
by  the  blow,  must  be  pleaded. 
Thompson  v.  St.  Louis,  etc.,  R.  Co., 
Ill  Mo.  A.  465,  86  SW  466.  (14) 
Where  plaintiff  alleged  injury  to  his 


right  eye,  but  there  was  no  allega- 
tion of  any  injury  to  his  left  eye, 
he  could  not  prove  that  as  a  result 
of  the  injury  to  his  right  eye  the 
sight  of  his  left  eye  was  greatly 
Impaired,  in  the  absence  of  evidence 
that  the  damage  Co  the  left  eye  was 
the  necessary  result  of  the  injury 
to  the  right  under  the  rule  that  dam- 
ages not  the  natural  result  of>  the 
injury  must  be  specially  pleaded. 
Gordon  v.  Northern  Pac  R,  <3o..  39 
Mont  571,  104  P  679.  18  AnnC^aa 
583;  Dittman  v.  Edison  Enectric 
Ilium.  Co.,  87  App.  Dlv.  68,  83  NTS 
1078.  (16)  Injury  to  the  nerves 
which  is  the  natural  and  reasonable 
result  of  the  physical  Injuries  may 
be  shown  under  allegation  of  physi- 
cal Injuries.  Foster  v.  B.  I.  Crgoker 
Co.,  142  App.  Dlv.  268,  126  NTS  1020. 
(16)  "Other  internal  injuries,  not 
yet  fully  ascertained  and  deter- 
mined" will  not  permit  evidence  of 
injuries  to  a  testiole  which  was  Im- 
mediately known.  Cincinnati,  etc. 
R.  Co.  V.  Bennette,  134  Ky.  19.  21. 
119  SW  181. 

[b]  AUegatloiui  held  laanfllclent 
to  admit  avlduioe  ofl  (1)  Aggrava- 
tion of  existing  disease.  Wflfclnson 
v.  Detroit  Steel,  etc..  Works.  78 
Mich.  405,  41  NW  490.  (2)  An  at- 
tack of  pneumonia.  Pain  v.  Metro- 
politan St.  R.  Co„  170  Mo.  A.  574. 
157  SW  127.  (3)  Epilepsy,  irrita- 
tion of  the  spinal  cord,  a  depres- 
sion of  the  Inner  table  of  the  skull, 
and  permanent  mental  disorder. 
Kuhn  V.  Freund,  87  Mich.  545.  '49 
NW  867.  (4)  Epilepsy,  paralysis, 
and  mental  impairment.  Long  v. 
Fulton  Contracting  Co.,  133  App. 
Dlv.  842,  117  NTS  1118.  (5)  Gas- 
tritis. Brown  v.  Manhattan  R.  Co.. 
105  App.  Dlv.  395,  94  NYS  190.  (6) 
Heart  disease.  Kleiner  v.  Third  Ave. 
R.  Co.,  162  N.  Y.  193,  66  NE  497. 
(7)  Impotency.  Hall  v.  Manufactur- 
ers' Coal,  etc.,  Co..  260  Mo.  361,  168 
SW  927,  AnnC:asl916C  376;  Johnson 
V.  St  Louis,  etc..  R.  Co..  192  Mo. 
A.  1.  178  SW  289.  (8)  Injury  to 
heart.  Missouri,  etc.  R.  Co.  v. 
Linton.  (Tex.  Civ.  A.)  109  SW  942. 
<9)  Kidney  disease.'  Lockwood  v. 
■Troy  City  R.  Co.,  92  App.  Dlv.  112,  87 
NYS  311.  (10)  Locomotor  ataxia. 
WUklns  V.  Nassau  Newspaper  Deliv- 
ery Express  Co.,  98  App.  Dlv.  130, 
90  NTS  678.  (11)  Loss  of  hearing 
(Smith  v.  Chicago,  etc.,  R.  Co.,  (Mo.  . 
A.)  199  SW  707;  Pllts  v.  Yonkers  It 
Co.,  83  App.  Dlv.  29,  82  NYS  220); 
(13)  memory  <Muth  v.  St.  Louis, 
etc..  R.  Co.,  87  Mo.  A.  422).  (13) 
Loss  of  or  injury  to  sexual  powers. 
Page  V.  Delaware,  etc.,  C^nal  Co.. 
7<  App.  Dlv.  160,  78  NYS  464;  Jones 
V.  Niagara  Junction  R.  Co.,  63  App. 
Dlv.  607,  71  NYS  647;  Missouri,  etc., 
R.  Co.  v.  Cook,  8  Tex.  Civ.  A.  376. 
27  SW  769.  (14)  Paralysis  and 
emaciation,  or  atrophy  of  musclps. 
Shafer  v.  Harvey,  192  Mo.  A.  502, 
183  SW  670.  (15)  Shortening  of  \fK 
due  to  the  fracture.  Fleddermann 
V.  St.  Louts  Transit  Co.,  134  Mo.  A. 
199,  113  SW  1143.  (16)  Hearing. 
Louisville  R.  Co.  v.  Gaugh,  133  Ky. 
467.    118    SW    276. 

[c]  BecoTMT  not  surtalnsd  for 
aggravation  of  existing  physical  ail- 
ments by  the  Injury  complained  of. 
Hall  v.  Cadillac,  144  Mich.  99.  72 
NW  S3;  Fuller  v.  Jackson.  92  Mich. 
197,    52    NW    1075. 

rd]  Under  aa«c*tloa  of  iajwr  to 
ha«d  It  Is  not  permissible  to  prove 
Impairment  of  sense  of:  (1)  Smell. 
Louisville,  etc.,  R.  Co.  v.  Henry,  1S7 
Ky.  151.  180  SW  74.  (2)  Taste.  Lou- 
isville, etc..   R.  Co.   V.   Henry,  supra. 

aa.  Ala. — City  Delivery  Ca  v. 
Henry.    139    Ala.    161.    34    S    389. 

Colo. — Florence  v.  Snook.  20  Colo. 
A.    356,    78    P    994. 

Mich.  —  Kalembach  v.  Michlran 
Cent.  R.  Co..  87  Mich.  609.  49  NW 
1082. 

Mont — Gordon  v.  Northern  Pac.  R. 
Co.,   39  Mont  671.  104  P  679,  18  Ann 
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ber  and  variety  of  injuries  does  not  render  it  ob- 
jeetionable,*'  it  is  neither  necessary  nor  proper  to 
set  forth  the.  evidence  on  which  the  pleader  re- 
lies.'* And  where  the  complaint  clearly  shows  the 
jiatnre  and  manner  in  which  the  injuries  complained 
of  were  received,  so  that  there  does  not  exist  any 
uncertainty  as  to  the  cause  of  the  special  damage 
complained  of,  or  of  the  effect  which  the  injury  pro- 
dnced,  the  Complaint  will  be  held  sufficient.^'  Where 
specific  injuries  are  sued  for,  any  external  symptoms 
which  are  evidence  of  the  injury  may  be  shown,** 
but  when  evidence  is  (^ered  to  show  that  injuries 
described  in  the  pleading  have  manifested  them- 
selves in  symptoms  not  described  therein,  the  eon- 


Cas   6S3. 
Porto    Rleo. — ^Dla»    v. 


San     Juan 


Ught,  etc.,  Co.,  17  Porto  Rico   64. 

Tex. — ^Hoaaton,  ate.,  R.  Co.  v. 
Shafer,  S4  Tex.  641;  Dallas  v.  McCul- 
lougb.  (Civ.  A.)  95  SW  1121;  Dallaa 
Cons.  Electric  St.  R.  Co.  v.  Black, 
40  Tex.  Civ.  A.  415.  89  SW  ^087; 
Dallas  Cone.  Electric  St.  R.  Co.  v. 
Hardy,  (Civ.  A.)  86  SW  1053;  Dallaa 
Cons.  Electric  St.  R.  Co.  v.  laon,  37 
Tex.  av.  A.  219,  83  SW  408:  Mar- 
Btaall  v.  McAllister,  18  Tex.  (^Iv.  A. 
159,  43  SW  1043. 

[a]  HlvatrattonSir^d)  A  miscar- 
riage must  be  specially  pleaded. 
Florence  v.  Snook,  20  Colo.  A.  366, 
78  P  994.  (2)  Where,  in  an  action 
for  inluries  resulting  In  the  loss  of 
plaintiff's  right  eye,  iie  failed  to 
plead  any  injury-  to  the  left  eye,  or 
to  demand  damages  for  loss  of  time, 
evidence  of  loss  of  time  occasioned 
directly  by  the  injury  to  the  right 
•ye  was  admissible,  but  not  evidence 
of  loss  of  time  resulting  from  an' 
impairment  of  the  sight  In  the  left 
eye  because  of  the  injury  to  the 
right.  Ctordon  v.  Northern  Fac.  R. 
Co.,  39  Mont.  571,  104  P  679,  18  Ann 
Cas  583. 

[b]  The  dagiw*  of  parMoatartty  Is 
aenraa  of  tort  Is  said  to  be  less  than 
where  the  action  is  on  a  contracL 
Wssouri.  etc..  R.  Co.  v.  Simmons, 
12  Tex.   Civ.    A.    600,    33    SW    1096. 

[c]  ABsfatloa  held  wilBcleiit.  -t- 
Louisiana,  etc.,^R.  Co.  v.  Nix,  94 
Ark.  270,  126  SW  1076;  Union  Tract. 
Co.  T.  SlcelofT,  14  Ind.  A.  611,  72  NB 
266. 

[d]  AUecattoB  keld  fimifflolMiti.— 
Severe  injuries  to  back  and  side. 
KInsella  v.  Riesenberg,  124  App.  Div. 
322.    108    NTS    876. 

53.  St  Louis  Southwestern  R.  Co. 
V.  Hawkins,  49  Tex.  Civ.  A.  545,  108 
SW   736. 

54.  Houston,  etc.,  R.  Co.  v.  Sha- 
fer. 54  Tex.  641.  See  Hanson  V.  An- 
derson, 90  Wis.  196,  62  NW  1066 
(where  it  was  aald  to  be  unneces- 
sary to  specify  every  muscle  that 
ached  and  every  nerve  that  throbbed). 

55.  Ida. — Hoehnan  v.  New  York 
Dry  Qoods  Co.,   8   Ida.  196,  67  P  798. 

Ind. — Illinois  Cent.  R.  Co.  v.  Cheek, 
152  Ind.  663,  62  NE  641. 

Kan. — Oarnett  v.  Smith,  72  Kan. 
(1)4,  83  P  615;  Tola  v.  Farmer,  72 
Kaa    620,    84    P    386. 

Mich. — Shadock  v.  Alpine  Plank- 
Road  Co..   79  Mich.   7,   44  NW  158. 

N.  C. — Conrad  V.  Shuford,  174  N. 
C.  719.  94  SE  424;  Watkins  V.  Kaolin 
Mfg.  Co..  131  N.  C.  536,  42  SE  983, 
60   LRA    617. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Shafer,  54  Tex.  641;  Stephenville, 
etc,  R.  <3o.  V.  Wheat.  (Civ.  A.)  173 
SW  974;  Pecos,  etc.,  R.  Co.  v.  Hua- 
key,  (Civ.  A.)  166  SW  493;  Bart- 
ley  V.  Marino,  (Civ.  A.)  158  SW  1156; 
Southwestern  Tel.,  etc.,  Co.  v.  Davis, 
(Civ.  A.)  156  SW  1146;  Texas  Tel., 
etc.  Co.  V.  Thompson,  61  Tex.  Civ.  A. 
♦08.  130  SW  705;  Roscoe,  etc..  R.  Co. 
V  Jackson,  60  Tex.  Civ.  A.  276,  127 
SW  872;  CMinningham  v.  Neal,  49  Tex. 
Civ.  A.  613,  109  SW  455;  Interna- 
tional, etc.,  R.  Co.  V.  Tasby,  45  Tex. 
Clv.  A.  416,  100  SW  1030:  Southwest- 
ern Tel.,  etc.,  Co.  V.  Tucker,  (Civ. 
A.)    98    SW    909;    El    Paso,    etc.,    R. 


Co.  v.  Visard,  89  Tex.  Clv.  A.  534, 
88  SW  467;  International,  etc.,  R. 
Co.  V.  Gready,  36  Tex.  Clv.  A.  536, 
82  SW  1061;  Qalveston,  etc.,  R.  Co. 
V.  Hltzfelder,  24  Tex.  Clv.  A.  S18, 
66  SW  707;  Missouri,  etc,  R.  Co. 
v.  Simmons,  12  Tex.  Clv.  A.  500,  33 
SW  1096;  San  Antonio  St.  R.  Co.  v. 
Muth,  7  Tex.  Clv.  A.  448,  27  SW 
752. 

Wash. — ^Dunkln  v.  Hoquiam,  66 
Wash.    47,    106   P   149. 

Wis. — 'Hanson  v.  Anderson,  90  Wis. 
195.    62    NW    1056. 

(a]  ZUnstrmtloii.  —  An  allegation, 
that  plaintiff  was  greatly  disturbed 
In  body,  to  her  great  damage,  is  a 
sufficient  statement  of  a  physical  In- 
jury. Watkins  V.  Kaolin  Mfg.  (3o., 
131  N.  C.  536,  42  SB  983.  60  LRA  617. 

[b]  The  almoniial  phraioal  ooa- 
dltioB  of  plaintiff  at  the  time  of  the 
Injury  may  be  pleaded,  as  it  may 
have  a,  bearing  on  the  extent  of  the 
Injuries,  both  mental  and  physical. 
Thus'  the  fact  that  at  that  time 
plaintiff  was  enceinte  may  be  plead- 
ed. Spears  v.  Atlantic  Coast  Line  R. 
Co.,  92   S.  C    297,   75  SE  49S. 

36.  Lexington '  R.  Co.  v.  Wood- 
ward, (K]{.)  118  SW  965;  Louisville 
R.  Co.  V.  Gaugh,  133  Ky.  467.  118 
SW  276;  Louisville  R.  Co.  v.  Eller- 
horst,  129  Ky.  142,  110  SW  823.  33 
KyL  606;  Proctor  v.  Poplar  Bluff, 
(Mo.  A.)  184  SW  123;  Texas  Midland 
R.  Co.  v.  Simmons,  (Tex.  Clv.  A.)  162 
SW  1106;  Southern  Tel.,  etc.,  Co. 
V.  Evans.  64  Tex.  Clv.  A.  63,  116  SW 
418;  Gulf,  etc.,  R.  Co.  V.  Booth, 
(Tex.  Civ.  A.)  97  SW  128;  San  Anr 
tonio,  etc.,  R.  Co.  v.  Calllhan,  (Tex. 
Clv.  A.)  86  SW  929;  Ft  Worth,  etc., 
R  Co.  V.  "White,  (Tex.  Civ.  A.)  61 
SW    865. 

[a]  Xllastratloaa.—  (1)  Evidence- 
of  an  injury  not  alleged  is  admissi- 
ble on  the  general  issue  as  to  wheth- 
er plaintiff  sustained  any  Injury  at 
all  or  was  merely  felgninK  injuries 
that  had  no  foundation  in  fact.  San 
Antonio,  etc.,  R.  Co.  v.  Calllhan, 
(Tex.  Clv.  A.)  86  SW  929.  (2)  Un- 
der an  allegation  vof  injury  to  the 
kidneys,  evidence  of  partial  paraly- 
sis of  the  bladder  is  admissible  to 
Hhow  the  extent  and  effect  of  the 
Injury  when  such  paralysis  Is  but 
a  rene^  action  or  symptom  of  the 
Injury  alleged.  Texas  Midland  R. 
Co.  V.  Simmons,  (Tex.  Clv.  A.)  152 
SW  1106.  (3)  Although  plaintiff 
sued  for  injuries  to  her  hip  and 
spine,  a  physician  could  testify  that 
plaintiff's  left  leg  below  the  knee 
was  smaller  than  her  right  as  con- 
firmatory of  testimony  as  to  the  con- 
dition of  the  hip  and  spine.  Lexing- 
ton R.  Co.  V.  Woodward,  (Ky.)  118 
SW  965.  (4)  Where  plaintiff  alleged 
that  she  received  certain  speclfled 
Internal  injuries,  and  sustained  a 
shock  to  her  nervous  system,  from  a 
collision,  but  did  not  allege  injury 
to  her  eyes,  evidence  as  to  the  con- 
dition of  her  eyes  after  the  ■  injury 
was  admissible.  Louisville  R.  Co. 
V.  Ellerhorst  129  Ky.  142,  110  SW 
823.   33   KyL   605. 

87.  Louisville  R.  Co.  v. -Gaugh, 
133  Ky.  467,  118  SW  276;  Louisville 
R.  Co.  V.  Ellerhorst,  129  Ky.  142, 
110  SW  823,  33  KyL  605;  Houston, 
etc.,   R.   Co.   V.   Hanks,    68   Tex.   Civ. 


sideration  of -such  evidence  as  to  symptoms  should 
be  confined  to  their  effect  as  evidence  of  the  in- 
juries described.*^  According  to  some  authorities, 
however,  evidence  of  objective  symptoms  not  plead- 
ed is  admissible  to  establish  injuries  which  are  plead- 
ed only  where  the  injury  cannot  be  established  by 
other  evidence." 

Fun,  mental  angniali,  and  Buffering.  No  allega- 
tion as  of  special  damage  is  necessary  to  recover  for 
mental  suffering,  where  this  is  allowed  as  an  ele- 
ment of  damages,  since  such  suffering  is  inseparably 
connected  with  and  attends  personal  injuries.''  Pain 
and  suffering  need  not  be  specially  pleaded,  where 
inseparable  from,  and  a  natural  consequence  of,  the 

A.    298,   124   SW    136. 

as.  Shafer  v.  Harvey,  192  Mo.  A. 
592,    183    SW    670. 

OS.  Cal. — Shatto  v.  Crocker,  87 
Cal.  629,  25  P  921;  Ryan  v.  Oakland 
Gas,  etc,  Co.,  21  C^al.  A.  14,  130  P 
693. 

Ga. — Nashville,  etc.,  R.  Co.  v.  Mil- 
ler, 120  da.  453,  47  SE  969,  67  LRA 
87,  1  AnnCas  210;  Central  R.,  etc., 
0>.  V.  Lanier,  83  Ga.  587,  l6  SE 
279;  WrightsvlUe,  etc.,  R.  Co.  v. 
Tompkins,  9  Ga.  A.  154,  70  SE  955. 

111. — Tomasi  v.  Donk  Bros.  ■  Coal, 
etc.,  Co.,  267  111.  70,  100  NB  35S  [aff 
169  111.  A.  47];  Chicago  v.  McLean, 
133  111.   148,  24   NE.  527,   8  LRA  765. 

Ind. — ^Wright  v.  Comptoh,  53  Ind. 
337. 

Iowa. — Ousley  v.  Hampe,  12S  Iowa 
675,  105  NW  122;  Oronan  v.  Knk- 
kuck.    59    Iowa    18,    12    NW   748. 

Kan. — Ft.  Scott,  etc.,  R.  Co.  v. 
Llghtburn,  9  Kan.  A.  642,  68  P  1033. 

Ky. — ^Louisville,  etc.,  R.  Co.  v. 
Dickey,  104  SW  329,  31  KyL  894. 

Mass. — Tyson  v.  Booth,  100  Mass. 
268. 

Mo. — Brown  v.  Hannibal,  etc.,  R. 
Co..  99  Mo.  310,  12  SW  656;  Knoche 
V.  Knoche.  160  Mo.  A.  257,  142  SW 
766;  Truel  v.  Missouri,  etc.,  R.  Co., 
143  Mo.  A.  380,  128  SW  223;  Ken- 
nedy V.  St.  Louis  Transit  Co.,  103  Mo. 
A.  1,  78  SW  77;  Berger  v.  Chicago, 
etc.,  R.  Co.,  97  Mo.  A.  127,  71  SW 
102. 

Nebr. — Fink  v.  Busoh,  83  Nebr. 
699.   120    NW   167. 

N.  T. — Curtis  V.  Rochester,  etc, 
R.  Co.,  18  N.  Y.  634,  75  AmD  268; 
Caldwell  v.  Central  Park,  etc.,  R. 
0>..    7   Mlsc    67,    27   NYS   397. 

N.  D. — Qagnier  v.  Fargo,  12  N.  D. 
219.  96  SW  841  [diat  Conuiskey  v. 
Northern  Pac.  R.  Co.,  3  N.  D.  276,  56 
NW  732,  on  the  ground  that  it  dealt 
with  impairment  of  mental  powers 
rather  tlian  mental  suffering]. 

Tex. — Texas,  etc.,  R.  Co.  v.  Curry, 
64  Tex.  85;  Pecos,  etc.,  R.  Co.  v. 
Huskey,  (Civ.  A.)  166  SW  493;  San 
Antonio,  etc.,  R.  Ck>/  v.  Beauchamp, 
64  Tex.  Civ.  A.  123,  116  SW  1168 
[diet  Rockwell  v.  Heath,  (Clv. 
A.)  90  SW  514,  and  Lodwick  Lumber 
Co.  V.  Taylor,  39  Tex.  Clv.  A.  302, 
87  SW  358,  on  the  ground  that  In 
neither  of  the  cases  was  the  char- 
acter and  extent  of  the  injuries  stat- 
ed]; Trlolo  v.  Foster,  (CSV.  A.)  67 
SW  698 

Vt. — Rogers  v.  Bigelow,  90  Vt.  41, 
96  A  417. 

Wash. — Robinson  v.  Marino,  3 
Wash.    434,    28    P    762,    28    AmSR    60. 

Wis. — McCoy  V.  Milwaukee  St.  R 
Co.,  88  Wis.  56,  59  NW  463;  Stewart 
V.  Rlpon,   38  Wis.   684. 

[a]  niostratioa.  —  An  allegation 
that  plaintiff  suffered  "  "pain  and 
anguish'  as  a  result  of  his  injuries 
Is  broad  enough  to  include  both 
physical  and  mental  suffering."  To- 
masi V.  Donk  Bros.  Coal,  etc.,  Co.. 
257  III.  70,  76,  100  NE  363  [aff  169 
111.    A.    47]. 

[b]  Allerattoaa  held  maOxAinA^— 
Birmingham  Southern  R.  Co.  v.  Cus- 
zart  133  Ala.  262,  31  S  979;  Austin 
Electric  R.  Co.  v.  Faust.  63  Tex.  Civ. 
A.  91.  133  SW  449  (allegation  of 
fright);  Han  Antonio,  etc..  R.  Co.  v. 
Corley,    (Tex.    Clv.    A.)    26    SW    90S, 
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physical  injury.*'  Under  an  allegatioii  of  mental 
pain,  it  is  permissible  to  show  that  plaintiff  was 
rendered  nervous  ;'*  and  under  an  allegation  of  men- 
tal suffering,  recovery  for  a  sense  of  disgrace  and 
humUiation  may  be  had.'^  Under  allegations  that 
plaintiff  was  put  to  great  trouble  and  distress,  re- 
covery for  humiliation  and  mortification  or  any 
phase  of  "mental  anguish"  may  be  had,  since  the 
word  "distress"  is  a  generic  term,  and  includes  an- 
guish or  suffering,  of  both  mind  and  body.'*  Ap- 
prehension of  harm  to  plaintiff's  children  who  were 
with  her  at  the  time  of  the  accident  may  be  shown 
under  an  allegation  of  mental  suffering."* 


(peril  and  fright);  St.  Louis  South- 
western R.  Co.  V.  Franlcs,  62  Tex. 
Civ.  A.   614,  114   SW  874. 

80.  Colo. — Colorado  Springs,  etc., 
R.  Co.  v.  Marr,  26  Colo.  A.  48,  141 
P  142. 

Conn. — Smith  v.  Whittlesey,  79 
Conn.   189,   68  A  1085,   7   AnnCas  114. 

Ga. — Pace  v.  Cochran,  144  Ga.  261, 
86  SE  934;  Southern  Cotton  Oil  Co. 
V.    Skipper,    126   Ga.    368,    64    SB   110. 

Iowa. — Breen  v.  Iowa  Cent.  R.  Co., 
169    Iowa    eSTi,    141    NW    410. 

Ky. — laoulsvllle,  etc.,  R.  Co.  v. 
Dickey,  104  SW  829.   31  KyL  894. 

Nebr. — Fink  v.  Busch,  83  Nebr. 
699,   120   NW   167. 

N.  T.-^Klein  v.  Burleson,  188  App 
Div.    406,  -122    NTS    762. 

N.  C. — Harels  v.  Knox\Ule  Power 
Co.,    94    SB    f02. 

N.  D. — Gagnier  v.  Pargo,  12  N.  D. 
219,  96  NW  841. 

PtL. — Leonard  v.  Baltimore,  etc, 
R.   Co.,   269   Pa.   61,    102  A  279. 

Tex. — Pecos,  etc.,  R.  ,Co.  v.  Hus- 
key,  (Civ.  A.)  166  SW  493;  Green- 
ville v.  Branch,  (Civ.  A.)  162  SW 
478;  San  Antonio,  etc.,  R.  Co.  v. 
Beauchamp.  54  Tex.  Civ.  A.  123,  116 
SW  1163.  And  see  Northern  Texas 
Tract.  Co.  V.  Crouch.  (Civ.  A.)  202 
SW  781  (holding  that  although  in- 
Jury  to  the  head  is  not  pleaded,  the 
testimony  of  the  person  Injured  that 
she  "had  bells  in  her  head  some- 
times" is  admissible  as  a  descrip- 
tion or  recital  of  whatever  pain  or 
other  unpleasant  sensations  she  was 
subjected  to  as  a  result  of  the  in- 
Jury). 

Vt. — Nilcs  V.  Central  Vermont  R. 
Co..    87   Vt.    356,    89    A    629. 

Wash. — Gallamore  v.  Olympla,  34 
Wash.    379,    75    P   978. 

[a]  AU«ir»tlOB  l>elA  ■nSoimt.— 
Missouri,  etc.,  R.  Co.  v.  Box,  (Tex. 
Civ.  A.)   93  SW  134. 

31.  Georgia,  etc.,  R.  Co.  v.  Ran- 
som,   6    Ga.    A.    740,    63    SE    625. 

33.  Galveston,  etc.,  R.  Co.  v. 
Bean,  45  Tex.  Civ.  A.  62,  99  SW  721, 

33.  Perkins  v.  Ogllvie,  148  Ky. 
809,    146    SW    736. 

84.  Spears  v.  Atlantic  Coast  Line 
R.   Co..  §2  S.   C.   297,   75   SE   498. 

35.  Ga. — Cedartown  v.  Brooks,  2 
Ga.    A.    683,    59    SE    836. 

111.— Springer  v.  Schultx,  206  111. 
144,    68   NE   768. 

Iowa. — Evans  v.  Blwood,  123  Iowa 
92,   98  NW  584. 

Mich. — Edwards  v.  Three  Rivers, 
102  Mich.  153,  60  NW  454. 

N.  T. — Mogk  V.  New  York,  etc., 
Tel.  Co.,  78  App.  Div.  560,  79  NTS 
685. 

Or. — Morgan  v.  Bross,  64  Or,  63, 
129    P   118. 

And  see  Consolidated  Kansas  City 
Smelting,  etc.,  Co.  v.  Taylor,  48  Tex. 
Civ.  A.  606,  107  SW  889  (holding 
ihat  in  an  action  for  permanent  in- 
juries an  allegation  and  proof  in 
support  thereof  that  plalntlft  had 
but  recently  graduated  from  a  high 
school,  and  had  no  desire  or  inten- 
tion to  follow  the  occupation  of  a 
blacksmith's  helper,  but  was  follow- 
ing the  same  as  a  temporary  means 
of  livelihood  and  was  studying  at 
night,  was  proper  as  bearing  on  the 
extent  of  plaintill's  loss  from  the 
permanency    of   his    injuries). 


[a]  XUnatrattOB.  —  Where  it  is 
charged  that  the  injury  permanently 
impaired  plaintiff's  hearing  on  the 
left  side,  the  testimony  of  a  special- 
ist that  the  hearing  in  the  left  ear 
was  not  totally  destroyed  is  admis- 
sible as  It  tends  in  a  degree  at  least 
to  establish  the  allegation,  although 
It  does  not  gb  to  the  extent  of  plead- 
ing. Morgan  v.  Bross,  64  Or.  63,  129 
P  118. 

'  [b]  AllagattOBs  held  witBcttwt.^ 
(Ij  In  general.  Deland  v.  Cameron, 
112  Mo.  A.  704,  87  SW  697.  (2) 
Injury  to  plalntilTs  nervous  system 
was  permanent.  Fuchs  v.  St.  Louis 
Transit  Co.,  Ill  Mo.  A.  574,  86  SW 
468. 

86.  Ala. — Birmingham  R.,  etc.,  Co. 
v.   Goldstein,   181  Ala.   617,   61  S   281. 

Ida. — McLean  v.  Lewlston,  8  Ida. 
472,   69  P  478. 

111.— Springer  v.  S<<hultz,  205  111. 
144,  147,  68  NE  763  [aCT  106  111.  A. 
5441;  West  Chicago  St.  R.  Co.  v. 
Mc(^llum,  169  111.  240,  48  NE  424; 
North  Chicago  City  R.  Co.  v.  Gastka. 
128  III.  613,  21  NE  622,  4  LRA  481 
[aflr  27  III.  A.  518];  Chicago  v.  Shee- 
han,  113  ni.  668;  Eagle  Packet  Co. 
V.  Defrles,  94  111.  598,  34  AmR  245; 
Chandler  v.  Illinois  Cent.  R.  Co.,  171 
111.  A.  240  [rev  on.  other  grounds 
256  111.  269,  100  NE  162,  43  LRANS 
113];  Ava  v.  Grenawalt,  73  111.  A. 
633. 

Ind. — ^Wabash  R.  Co.  v.  Savage, 
110  Ind.  156,  5  NE  85;  Indianapolis 
Tract.,  etc.,  Co.  v.  Gillaspy,  66  Ind. 
A.    332,   105  NE   242. 

Iowa. — Evans  v.  EHwood,  123  Iowa 
92,    98    NW    584. 

Mich.— Hall  v.  Cadillac,  114  Mich. 
99,  72  NW  33;  La  Duke  v.  Exeter  Tp., 
97  Mich.  450,  56  NW  851,  37  AmSR 
367. 

Mo.  —  DeCouroy  v.  Prendergast 
Constr.  Co.,  140  Mo.  A.  169,  120  SW 
632;  Xewis  v.  Independence,  64  Mo. 
A.  183;  Golden  v.  Clinton,  54  Mo.  A. 
100. 

Nebr.— Harvard  v.  Stiles,  64  Nebr. 
26,    74   NW   899. 

N.  Y. — Toumey  v.  O'Reilly,  142 
N.  T.  678,  37  NE  825  [afT  3  Ml.sc. 
302,  22  NTS  930];  Rosevelt  v.  Man- 
hattan R.  Co.,  59  N.  Y.  Super.  197, 
13  NYS  698  [all  133  N.  T.  537  mem, 
30  NE  1148  meml;  Lynch  v.  Third 
Ave.  R.  Co.,  59  N.  T.  Super.  71,  13 
NTS  236  faff  128  N.  T.  681  mem. 
29  NE  149  memj;  Tyler  v.  Third 
Ave.  R.  Co.,  18  Misc.  165,  41  NYS 
523;  Duggan  v.  Third  Ave.  R.  Co., 
9  Misc.  158,  29  NTS  13  [aft  8  Mlac. 
89.  28  NTS  598];  Doherty  v.  Lord, 
8  Misc.  227,  28  NYS  720  [aff  6  Misc. 
596,  25  NYS  752];  Schuler  v.  Third 
Ave.  R.  Co..  1  Misc.  351,  20  NYS  683 
[afr  17  NTS   834]. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Weigers,  22  Tex.  Civ.  A.  344,  64  SW 
910. 

And  see  Citizens'  Electric  R.,  etc.. 
Co.  V.  Bell,  26  Oh.  Clr.  Ct.  691  [aft 
70  Oh.  St.  482,  72  NE  1156]  (where 
Indefinite  and  loosely  drawn  allega- 
tions to  which  no  objection  was 
taken  on  this  ground,  were  liberally 
construed  and  as  so  construed  were 
held  to  authorize  the  introduction  of 
evidence  of  the  permanency  of  the 
injury). 

"If    the    declaration    merely    de- 


Perpianency  of  injury.  If  it  is  expressly  averred 
that  the  injuries  are  permanent,  proof  thereof  is  of 
course  admissible;"  but  such  an  express  averment 
is  not  necessary  where  facts  from  which  the  perma- 
nency of  the  injury  will  necessarily  be  implied  are 
alleged."  Where  a  permanent  disability  is,  how- 
ever, not  a  probable  result  of  the  injury  alleged, 
there  must  be  a  special  aveiment  in  order  that  there 
may  be  a  recovery  therefor.*' 

Future  pain  and  inconvenienco.  The  future  ef- 
fect of  an  injury,  and  the  pain  and  suffering  which 
it  will  presumably  cause  in  the  future  need  not,  if 
they  are  the  legal  result  of  the  injury,  be  specially 

scribed  the  injury  generally,  with- 
out pointing  out  its  seriousness  or 
permanency,  'the  recovery  may  be  to 
the  whole  extent  of  the  Injury." " 
Springer    v.    Schultz,    supra. 

[a]  -A.ppIioatloiui  of  mU. — (1)  Al- 
legations that  plaintiff  was  made 
sick,  sore,  lame,  bruised,  hurt,  and 
wounded  for  a  long  space  of  time, 
etc.  West  Chicago  St.  R.  Co.  v.  Mc- 
Callum,  169  111.  240,  48  NE  424.  (2) 
Allegation  that  divers  bones  were 
broken,  and  that  plaintitr's  legs  were 
crushed,  contused,  mangled,  lacerat- 
ed, and  broken,  and  that  he  became 
sick,  sore,  lame,  disordered,  etc. 
North  Chicago  City  R.  Co.  v.  Gastka. 
128  111.  613,  21  NE  622.  4  LRA  481 
[alT  27  111.  A.  618].  (3)  Allegation 
that  plaintiff  received  certain  per- 
sonal injury,  which  he  believes  to 
be  of  permanent  nature,  may  be  suffi- 
cient.. Birmingham  •  R.,  etc.,  Co.  v. 
Hunt,  (Ala.)  76  S  918.  (4)  Evidence 
that  a  horse  was  permanently  in- 
jured may  be  given  under  an  alle- 
gation that  he  was  greatly  injured 
and  damaged  and  became  sick, 
bruised,  lame,  and  injured,  and  so 
remained  for  a  long  space  of  time,  to 
wit,  for  the  space  of  two  months. 
La  Duke  V.  Exeter  Tp.,  97  Mich. 
450,   56  NW  851,   37  AmSR  357. 

[b]  Xb  Kaaaaohiuwtta  under  Rev. 
L.  c  173  I  130,  and  Pub.  St.  (1882) 
c  167  I  94,  plaintiff  under  a  general 
claim  for  damages  can  recover  for 
physical  and  mental  suffering  based 
<Jn  permanent  injuries.  McCarthy  v. 
Boston  El.  R.  Co.,  223  Mass.  568,  112 
NE    235. 

37.  Denton  v.  Ordway,  108  Iowa 
487,  79  NW.  271;  Kaiser  v.  Detroit 
United  R.  Co.,  167  Mich.  288,  132 
NW  1061;  Greene  v.  Johnson,  126 
App.  Div.  33,  110  NYS  104;  Clark  v. 
Metropolitan  St.  R.  Co.,  68  App.  Div. 
49.  74  NYS  267  [app  diam  175  N.  Y. 
476,  67  NE  ,1081];  Wallace  v.  New 
York  City  R.  Co.  92  NYS  766;  Mac- 
Gregor  v.  Rhode  Island  Co..  27  R.-I. 
85,  60  A  761.  See  Loftus  v.  Illinois 
Midland  Coal  Co.,  181  111.  A.  197 
(holding  that,  where  there  are  al- 
legations both  of  permanent  Injury 
and  of  Impotency,  It  is  not  neces- 
sary that  the  Impotency  be  of  a 
permanent  character  to  render  evi- 
dence thereof  admissible);  French 
V.  Wilkinson.  93  Mich.  322,  63  NW 
530  (where  it  was  held  error  to  ad- 
mit evidence  of  a  permanent  injurs^ 
when  no  permanency  of  Injury  or 
disfigurement  Va«  alleged).  And 
see  Whltlock  v.  Munglven.  36  R.  I. 
386,  90  A  756  (holding  that  evidence 
of  the  continuance  of  plaintlfTs  pain 
and  suffering  after  the  date  of  the 
writ,  and  of  his  physical  condition 
at  the  time  of  the  trial,  is  inadmis- 
sible where  there  is  no  allegation 
of  such  continuance  or  of  perma- 
nent Injury). 

[a]  XUnstnitloB.— Allegations  that 
plaintiff  suffered  a  fracture  of  three 
ribs,  an  Injury  to  her  back,  and  waa 
otherwise  Injured,  bruised,  and 
wounded,  so  that  she  became  sick, 
sore,  and  disabled,  and  so  remained, 
and  has  ever  since  been  and  will, 
for  a  long  time  to  come,  be  pre\'ent- 
ed  from  attending  to  her  business, 
are  insufficient  to  warrant  a  recov- 
ery for  permanent  injuries,     Greene 
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averred,  but  proof  thereof  is  admissible  under  the 
general  allegation  of  damages."*  But  if  the  all^a- 
tions  of  the  injury,  or  the  condition  described  as 
the  consequence  of  the  act  complained  of,  are  not 
such  as  to  indicate  that  it  is  likely  to  cause  future 
pain  and  suffering,  and  any  such  inference  is  re- 
*  utted  or  negatived  by  allegations  of  the  several 
elements  to  be  considered  in  fixing  the  compensation, 
the  elements  of  future  pain  should  not  be  consid- 
ered." An  allegation  that  plaintiff  has  not  yet  re- 
covered from  his  injuries  is  sufficient  to  present  to 
the  jury  the  question  of  future  disability,*"  although 
there  is  authority  to  the  contrary.*'  An  allegation 
that  the  injuries  are  temporary  does  not  require  that 
all  the  evidence  in'r^ard  to  the  same  shoiild  be  ex- 
cluded because  it  tends  to  prove  that  they  were 
permanent.*^ 

Mental  or  nerrous  affection.    As  the  mind  and 
nervous  system  are  so   intimately  connected  with 


V.    Johnson,    12$    App.    Dlv.    S3,    110 
NTS   104. 

3&  Cal. — Treadwell  v.  WhUtler, 
SO  Cal.  574,  22  P  266,  13  AmSH  176. 
S  LRA  1198;  Scragg  v.  Sallee.  24  Cal. 
A.    133,    140    P   706. 

111. — West  Chicago  St.  R.  Co.  v. 
McCallum,  169  111.  240,  48  NE  424 
[alT   67    111.   A.    645]. 

Ind. — Lake  Lighting  Co.  v.  Lewis, 
29    Ind.    A.    164,    64    NE    35. 

Iowa.' — Evans  v.  Elwood,  123  Iowa 
92,  98  NTV  584.  But  compare  Shultz 
V.  Griffith,  103  Iowa  150,  72  NW 
446,  40  LRA  117  (holding  that  the 
petition  must  allege  that  there  has 
not  yet  been  a  recovery ) . 

Kan. — Fuqua  v.  St.  Louis,  etc.,  R 
Co.,  82  Kan.  315,  319,  108  P  108,  20 
AnnCas  119  [quot  Cyc];  Edgerton  v. 
O'Nell,   4  Kan.  A.   73,   46  P  l06. 

Ky. — ^Hendrlckson  v.  New  Hughes 
Jellfco  Coal  Co.,  172  Ky.  668,  189  SW 
704;  Louisville,  etc.,  R.  Co.  v.  Stew- 
art. 163  Ky.  164,  168,  173  SW  767 
[cit    Cyc]. 

Me. — ^Bradbury  v.  Benton,  69  Me. 
194. 

Mo. — Oerdes  v.  Christoph.er,  etc.. 
Architectural  Iron,  etc.,  Co.,  124  Mo. 
847.    26    SW    557. 

N.  Y. — Lynch  v.  Third  Ave.  R.  Co, 
69  N.  T.  Super.  71,  13  NTS  236  [aff 
128  N.  Y.  681  mem,  29  NE  149  mem]: 
Tuomey  v.  O'Reilly,  3  Misc.  302,  22 
NTS  930  [aff  142  N.  T.  678  mem,  37 
NE  8251;  Schuler  v.  Third  Ave.  R. 
Co..   1  Misc.   351,   20  NTS   683. 

Tex. — Waterman  Lumber  Co.  v. 
Shaw,  (Civ.  A.)  165  SW  127;  St. 
Louis  Southwestern  R.  Co.  v.  Brown, 
(Civ.  A.)  163  SW  383:  San  Antonio, 
etc.,  R.  Co.  V,  Beauchamp,  54  Tex. 
Civ.  A.  123,  116  SW  1163;  Waters- 
Pierce  Oil  Co.  V.  Snell.  47  Tex.  Civ. 
A.  418,  106  SW  170;  Texas,  etc.,  R. 
Co.  V.  Goldman,  (Clv.  A.)  61  SW 
276. 

■  Wash. — Gallamore  v.  Olympia.  34 
Wash.  379,  75  P  978. 

[a]  AlUgrstloiui  held  rafflqllilt. — 
Ben  V.  Central  Electric  R.  Co.,  126 
Mo.  A.  660,  103  SW  144;  Andrews  v. 
York,  (Tex.  Clv.  A.)  192  SW  338; 
Missouri,  etc..  R.  Co.  v.  Box,  (Tex. 
Civ.  A.)   93  SW  134. 

[bl  rstnr*  opmxution. — ^Although 
such  necessity  is  not  speclflcally  al- 
leged, testimony  as  to  the  probable 
necessity  of  an  operation  in  the 
future  is  admissible  to  show  the  ex- 
tent of  the  Injuries  alleged.  South- 
western States  Portland  Cement  Co. 
V.  Young,   (Tex.  Clv.  A.)  140  SW  378. 

3».  Palmet  v.  Waterloo,  138  Iowa 
296,  116  NW  1017;  Houston,  etc.,  R. 
Co.  v.  Llndsey,  61  Tex.  Clv.  A.  67,  110 
S'W  995 

40.  Meter  v.  Shrunk,  79  Iowa  17, 
44  NW  209:  Leedy  v.  Hoover,  160 
Mich.  449,  126  NW  394. 

41.  Wores  V.  Des  Moines  City  R. 
Co.,  175  Iowa  1,  166  NW  867. 

43.  Texas  Cent.  R.  Co.  v.  Brock, 
(Tex.  Clv.  A.)  30  SW  274.  And  see 
Artherhold  v.  Erie  Electric  Motor  Co., 
21  Pa.  Super.  141  (holding  that,  in  an 


action  to  recover  damages  for  per- 
sonal injuries  sustained  by  an  as- 
sault, evidence  as  to  plaintiff's  pain, 
physical  condition,  and  attendance  by 
a  physician  after  suit  brought,  is  ad- 
missible to  show  the  severity  of  the 
assault,  although  the  statement  does 
not  claim  damages  for  permanent  in- 
juries).   ' 

43.  Colo. — Colorado  Springs,  etc, 
R.  Co.  V.  Nichols,  41  Colo.  272,  92  P 
691,  20  LRANS  215;  Denver  City 
Tramway  Co.  v.  Gawley,  23  Colo.  A. 
332,  129  P  258. 

Del. — Hannlgan  v.  Wright,  21  Del. 
637,  63  A  234. 

111.— Chicago  V.  McLean,  133  III. 
148.  24  NE  527,  8  LRA  766;  Cicero, 
etc.,  R.  Co.  V.  Rlchter,  85  111.  A.  591; 
Chicago,  etc.,  R.  Co.  v.  Sullivan,  21 
111.  A.  580   [aff  17  NE  460]. 

Ind.— oeiltic  Stone  Co.  v.  Ridge, 
174  Ind.  658,  91  NE  944. 

Mich.— Beath  v.  Rapid  R.  Co.,  119 
Mich.  612,  78  NW  557;  Keyser  v.  Chi- 
cago, etc.,  R.  Co.,  66  Mich.  390,  83 
NW  867. 

Minn. — Babcock  v.  St.  Paul,  etc.,  R. 
Co.,  36  Minn.  147,  30  NW  449. 

Mo. — Gurley  v.  Missouri  Pac.  R. 
Co.,  122  Mo.  141,  26  SW  953;  Saeger 
V.  Wabash  R.  Co.,  131  Mo.  A.  282,  110 
^W  686. 

Tex.— Allen  v.  Bland,  (Clv.  A.)  168 
SW  35,  37  [quot  Cyc];  Rapid  Transit 
R.  Co.  V.  Allen.  54  Tex.  Clv.  A.  245, 
248,  117  SW  486  [cit  Cyc];  Missouri, 
etc.,  R.  Co.  V.  Walden,  (Civ.  A.)  46 
SW  87. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Spears, 
110  Va.  110,  65  SE  482. 

But  see  Atchison,  etc.,  R.  Co,  v. 
Wllley,  57  Kan.  764.  48  P  25  (holding 
that  loss  of  memory  or  impaired 
mental  constitution  must  be 
pleaded);  Kappus  v.  Metropolitan  St. 
R.  Co.,  82  App.  Dlv.  13.  81  NYS  442 
(holding  that  evidence  of  an  injury 
to  the  nerves  Is  not  admissible  un- 
der an  allegation  that  plaintiff's  right 
arm  was  cut  off,  that  his  right  foot 
was  mutilated,  and  that  he  was  oth- 
erwise permanently  injured):  Sealy 
v.  Metropolitan  St.  R.  Co.,  78  App. 
Dlv.  530,  79  NTS  677  (holding  that 
proof  that  plaintiff  suffers  from  de- 
mentia cannot  be  shown  under  an  al- 
legation that  her  skull  was  fractured 
and  that  she  was  severely  wounded, 
bruised,  and  contused  in  various  parts 
of  her  person,  and  received  severe  In- 
ternal injuries  incapacitating  her 
from  attending  to  her  duties) ;  May- 
nard  v.  Oregon  R.  Co.,  43  Or.  63,  72  P 
590  (holding  that  a  complaint  alleg- 
ing physical  injuries.  Including  con- 
tusion of  the  nerves,  is  insufflclent  to 
admit  of  proof  of  railway  spine,  or 
traumatic  neurosis,  arising  or  result- 
ing from  concussion,  or  the  shock  In 
consequence  thereof,  or  from  fright). 

[a]  niiurtnttloiw.— (1)  Affection 
of  the  sciatic  nerve  may  be  shown 
under  an  allegation  of  injury  to 
the  hip,  hip  Joint,  pelvis,  and  thigh 
(Beath    v.    Rapid   R.    Co.,    119    Mich. 


the  body,  and  so  likely  to  be  affected  by  physical 
injuries,  proof  of  impairments  of  these  faculties  is 
usually  held  admissible  under  allegations  in  sub- 
stance of  grievous  or  permanent  physical  injury.** 
Also,  evidence  of  nervousness  is  not  objectionable 
on  the  ground  that  it  is  not  pleaded  specially,  where 
it  is  offered,  not  for  the  purpose  of  proving  dam- 
ages for  an  injury  to  the  .nervous  system,  but  merely 
as  proof  of  one  of  the  manifestations  of  the  physi- 
cal injury  complained  of.**  .A  general  allegation  of 
injury  to  the  mind  or  nemous  system  is  sufficient  ' 
without  setting  out  the  details.*' 

Injury  or  impairment  of  eyesight.  Proof  of  in- 
jury or  impairment  of  the  eyesight  may  of  course 
be  shown  without  being  specifically  averred,  if  such 
result  is  nec^essarily  implied  from  the  injuries  al- 
leged,** but  there  is  little  uniformity  in  the  re- 
ported cases  as  to  the  nature  of  the  injuries  from 
which  this  result  should  be  impdied.*^     It  has  been 

612,  78  NW  637),  (2)  as  well  as  un- 
der an  allegation  otr  Injury  to  the 
muscles  and  nerves  (Williams  v. 
Cleveland,  etc.,  R.  Co.,  102  Mich.  537. 
61  NW  52).  (8)  Nervous  prostration 
may  be  shown  under  an  allegation 
that  plaintiff  was  severely  hurt, 
lamed,  and  bruised  in  and  aJiout  her 
back,  shoulders,  and  head,  and  has 
been  and  is  sick,  lame,  sore,  and  un- 
iltted  for  manual  labor,  and  has  suf- 
fered great  pain  in  body  and  mind. 
Babcock  v.  St.  Paul,  etc.,  R.  Co.,  36 
Minn.  147,  30  NW  449.  (4)  Where 
plaintiff  alleged  that,  by  reason  of 
the  injury,  she  suffered  In  mind  and 
body,  evidence  was  admissible  as  to 
what  effect  the  injury  might  have  on 
plaintiff's  mind.  Saeger  v.  Wabash 
R.  Co.,  131  Mo.  A,  282,  110  SW  686. 

[b]  Traomatl^  l^sUila. — ^Under 
allegations  of  the  petition  in  a  per- 
sonal injury  action  tliat  the  Injury 
caused  a  concussion  of  plaintiff's 
spine  an-1  of  the  nerves  and  mus- 
cles connected  therewith,  and  caused 
the  loss  of  sensation  and  mental  and 
physical  suffering,  evidence  of  the 
nature  of  traumatic  hysteria,  and 
that  plaintiff  might  be  so  affected, 
was  admissible.  Pecos,  etc.,  R.  Co.  v. 
Coffman,  (Tex  Civ.  A.)  160  SW 
146. 

[c]  AllamtloBa  bald  sofloleat.— 
Semple  v.  United  R.  Co.,  162  Mo.  A. 
18,  133  SW  114;  Robinson  v.  Morris. 
30  R.  I.  132,  73  A  611. 

44.  Adcock  v.  Oregon  R.,  etc.,  Co., 
45  Or.  173.  77  P  78. 

46,  Central  of  Georgia  R.  Co.  v. 
McNab,  150  Ala.  332,  43  S  222;  U.  S. 
Express  Co.  v.  Taylor,  (Tex.  Clv.  A.) 
156  SW  617;  Southern  Pac.  Co.  v. 
Sorey,  (Tex.  Clv.  A.)  142  SW  119; 
St.   Louis,  etc.,  R.  Co.  V.   Dodgln,  60 

,Tex.   Clv.  A.   283,  127  SW  847. 

[a]  ZuoapaoMy  to  parform  mantal 
laboCd— A  general  allegation  of  per- 
manent incapacity  to  perform  any 
mental  or  physical  labor  is  sufflclent, 
in  the  absence  of  a  special  excep- 
tion thereto,  to  authorize  the  admis- 
sion of  evidence  of  impairment  of 
mental  condition.  Texas,  etc.,  R.  Co. 
V.  McCoy,  51  Tex.  Civ.  A,  278,  117  SW 
446. 

[b]  EvUmo*  of  natunMrtheato  is 
admissible  under  an  allegation  (1) 
that  plaintiff  is  suffering  from  ex- 
treme general  nervousness  (Boat- 
right  V.  Portland  R.,  etc.,  Co.,  68  Or. 
26,  135  P  771);  (2)  or  that  his  nerv- 
ous system  is  permanently  shattered 
(Rogers  v.  Portland  R.,  etc.,  Co.,  68 
Or.  244,   134  P  9). 

[c]  Evldeno*  of  Impalnnsnt  of 
nmnory  is  admissible  under  an  al- 
legation that  plaintiff  was  disabled 
mentally.  Nichols  v.  Oregon  Short 
Line  R.  Co..  28  Utah  319,  78  P  866. 

4e.  West  Chicago  St.  R.  Co.  v. 
Levy,  182  111.  625,  55  NE  564:  Bodie 
V.  Charleston,  etc..  R.  Co.,  61  S.  C. 
468,  39  SE  715;  Manley  v.  Delaware, 
etc..  Canal  Co.,  69  Vt.  101,  37  A  279. 

47.  See  'cases  infra  this  section. 
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held  in  some  cases  that  it  should  not  be  implied 
from  an  allegation  of  injury  to  the  spine/*  or  from 
an  allegation  of  injury  to  the  head  and  brain.*'  On 
the  other  hand  some  courts  have  held  such  proof 
admissible  under  allegations  of  serious  and  lasting 
bodily  injuries  to  the  head,  limbs,  and  nervous  sys- 
tem," or  to  the  nervous  system,*^  or  an  injury  to 
the  skuU  causing  plaintiff  to  become  afflicted  with 
diseases,*'  or  impairment  of  physical  and  mental  abil- 
ities,'''  or  serious  and  painful  internal  and  other  bod- 
ily injuries.'*  So  too  ^vidence  of  injury  to  the  eyes 
I  may  be  shown  as  tending  to  prove  an  allied  injury 
to  the  spine  or  nervous  system,''  although  not  itself 

leged  were  not  of  auch  a  nature  that 


considered  an  element  of  damage.'^  Under  an  alle- 
gation that  an  injury  has  seriously  impaired  a  per- 
son's eyesight,  evidence  as  to  the  nature  and  ex- 
tent of  such  injury  is  admissible." 

Efforts  to  lessen  injury.  Plaintiff  may  all^e  the 
efforts  made  by  him  to  lessen  the  consequences  of 
defendant's  wrong." 

[$  312]  b.  Loss  of  Time.  In  some  jurisdic- 
tions it  is  necessary,  in  order  to  admit  proof  of  loss 
of  time,  or  loss  of  earnings  for  a  time,"  that  the 
loss  be  specially  pleaded.'"  In  others  it  would 
seem  that  proof  of  this  nature  is  admissible  with- 


48.  International,  etc.,  R.  Co.  v. 
ThompBon,  (Tex.  Civ.  A.)  87  SW  24. 
And  see  Wella  v.  Boyle,  39  Tex.  Civ. 
A.  366,  87  SW  164  (allegation  of  In- 
juries to  the  head,  spine,  and  nerves). 
Compare  International,  etc.,  R.  Co.  v. 
Plna,  33  Tex.  Civ.  A.  680,  77  SW 
979  (holding  the  contrary  as  to  an 
allegation  of  Injury  to  the  head  and 
spine). 

4».  Oeoghehan  v.  Third  Ave.  R. 
Co.,  51  App.  Dlv.  369,  64  NYS  630, 
But  see  Terre  Haute,  etc.,'  R.  Co.  v. 
Prltchard,  37  Ind.  A.  420,  76  NE  1070 
(holding  that  an  allegation  that 
plaintiff  was  greatly  bruised  about 
the  head,  face,  and  body  was  suf- 
ficient to  authorize  evidence  of  par- 
ticular injuries  to  the  head  and  face, 
including  Injury  to  the  senses  of 
sight  and  hearing). 

so.  Mullady  v.  Brooklyn  Heights 
R.  Co.,  65  App.  Dlv.  649,  72  NTS 
911.  And  see  FUld  v.  Steel  Co.,  67 
Or.  126,  136  P  320  (allegation  that 
plalntifTs  skull  was  fractured,  and 
that  as  a  result  of  the  Injury  he  was 
caused  to  suffer  and  did  suffer  griev- 
ous mental,  physical,  bodily,  and 
nervous  pain  and  anguish):  Stem- 
bridge  V.  Southern  R.  Co.,  66  S.  C. 
440,  43  SE  968  (allegations  that 
plaintiff  was  shocked  and  bruised 
about  the  head  and  was  Injured  in- 
ternally). 

81.  Frovance  v.  Missouri  Southern 
R.  Co.,    (Mo.  A.)   186  SW  955. 

S3.  Rudomln  v.  Interurban  St.  R. 
Co^  111  App.  Dlv.  648,  98  NTS  506,  18 
NTAnnCas  218. 

S8.  Rudomln  v.  Interurban  St.  R. 
Co.,  Ill  App.  Dlv.  648,  98  NTS  506, 
■IS  NTAnnCas  218. 

SI.  Quirk  V.  Slegel-Cooper  Co.,  43 
App.  Dlv.  464,  60  NTS  228  [aff  26 
Misc.  244.  56  NTS  29].  And  see 
Brooklyn  Heights  R.  Co.  v.  McLaury, 
107  Fed.  644,  48  CCA  523  (where  such 
proof  was  admitted  under  allegations 
concluding  with  "other  serious  and 
grievous  injuries");  Graham  v.  Jo- 
seph H.  Bauland  Co.,  97  App.  Dlv.  141, 
89  NYS  595  (allegation  that  plaintiff 
was  seriously  and  permanently 
bruised  and  Injured);  Curran  v.  A.  H. 
Stange  Co..  98  Wis.  598,  74  NW  377.    » 

OS.  Missouri,  etc.,  R.  Co.  v.  Hawk, 
SO  Tex.  Civ.  A.  142,  69  SW  1037. 

66.  Louisville,  etc.,  R.  Co.  v. 
Richmond,  67  SW  25.  23  KyL  2394; 
International,  etc.,  R.  Co.  v.  Thomp- 
son, (Tex.  Civ.  A.)  37  SW  24. 

57.  Bates,  etc.,  Constr.  Co.  v. 
FJuharity,  179  Ky.  668,  201  SW  10; 
Missouri,  etc.,  R.  Co.  v.  Huff,  (Tex. 
Civ.  A.)_32  SW  651. 

fa]  lUnstnitloii.  —  Under  allega- 
tions that  plaintiff  servant's  eyes  had 
been  permanently  Injured,  etc.,  evi- 
dence that  the  injury  Interfered  with 
plaintiff's  preparations  to  become  a 
cartoonist  Is  admissible,  although 
special  damages  were  not  pleaded. 
Bates,  etc.,  Constr.  Co.  v.  Fluharlty, 
179  Ky.  668,  201  SW  10. 

58.  Atlantic  Coast  Line  R.  Co.  v. 
Powell,  127  Ga.  805,  66  SE  1006,  9 
LRANS  769,  9  AnnCas  553. 

8».  Graham  v.  Coeur  d'Alene,  etc., 
Transp.  Co.,  27  Ida.  454.  149  P  609; 
Liodwlck  Lumber  Co.  v.  Taylor,  39 
Tex.  Civ.  A.  802,  87  SW  358  (so  hold- 
ing In  a  case  where  the   injuries  al- 


loss  of  time  would  necessarily  re- 
sult therefrom):  Dallas  Cons.  Elec- 
tric St.  R.  Co.  v.  Hardy,  (Tex.  Civ. 
A.)  86  SW  1068;  Armstrong  v. 
Spokane  International  R.  Co., 
(Wash.)  172  P  578.  See  Slaughter  v. 
Metropolitan  St.  R.  Co.,  116  Mo.  269, 
23  SW  760  (holding  that  a  distinc- 
tion between  "loss  of  time"  and  "loss 
of  earnings  for  that  time"  does  not 
exist  in  law,  as  the  damages  to  be 
awarded  in  either  case  is  a  pecuniary 
value  of  the  time  lost;  and  either 
expression  sufficiently  indicates  the 
measure  of  damages;  in  common  ac- 
ceptation they  are  one  and  the  same 
thing). 

[a]  ■p«olal  raipIoniMsL — (1)  Re- 
gardless of  what  may  be  the  cor- 
rect rule  In  case  of  injuries  to  labor- 
ers, ordinary  mechanics,  and  the  like, 
whose  earnings  may  be  said  to  be 
standardized  and  hence  presumably 
known  to  the  other  party  without 
averment,  loss  of  earnings  in  a  spe- 
cial employment,  business,  or  pro- 
fession cannot  be  proved  without  be- 
ing alleged.  Armstrong  v.  Spokane, 
etc.,  R.  Co.,  (Wash.)  172  P  678.  (2) 
In  an  action  for  personal  injuries, 
under  an  allegation  that  plaintiff 
"had  been  preventeA  from  attending 
to  her  ordinary  business,"  it  was  held 
that  plaintiff  could  not  show,  for  the 
purpose  of  enhancing  damages,  the 
loss  of  earnings  in  a  special  employ- 
ment, requiring  skill  and  training. 
Taylor  v.  Monroe,  43  Conn.  36.  To 
same  effect  Tomlinson  v.  Derby,  43 
Conn.  662. 

[b]  AllarwtloBs  IMA  anOolMtb — 
Pittsburgh,  etc..  R.  Co.  v.  Lynch,  43 
Ind.  A.  177,  87  NB  40;  Fehdegrass  v. 
St.  Louis,  etc.,  R.  Co.,  179  Mo.  A. 
617,  162  SW  712. 

80.  U.  S.— Fitchturg  R.  Co.  v. 
Donnelly,  87  Fed.  135,  30  (7CA  680. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Colbert,  190  Ala.  229,  67  S  513. 

Conn. — Eckert  v.  Levinson,  91  Conn. 
338,  99  A  699;  Farrlngton  v.  Cheponls, 
82  Conn.  258,  73  A  139;  Smith  v. 
Whittlesey,  79  Conn.  189,  6S  A  1086, 
7  AnnCas  114;  Morris  v.  Winchester 
Repeating  Arms  Co.,  73  Conn.  680,  49 
A  180. 

Fla. — Collins  v.  Godwin,  65  Fla. 
283,  61  S  632;  Jacksonville  Electric 
Co.  V.  Batchls,  54  Fla.  192,  44  S  933. 

Ida.-^Tucker  v.  Palmberg,  28  Ida. 
693,  165  P  981. 

Ind. — Union  Tract.  Co.  v.  Sullivan, 
38  Ind.  A.  518,  76  NE  116. 

lowa.'i— Worez  v.  Des  Moines  CJity 
R.  Co.,  175  Iowa  1,  156  NW  867. 

Ky. — ^Borderland  Coal  Co.  v.  Ed- 
wards, 178  Ky.  659,  199  SW  792;  Mc- 
Henry  Coal  Co.  v.  Taylor,  165  Ky.  144, 
176  SW  976;  Cincinnati,  etc.,  R.  Co. 
V.  McElroy,  146  Ky.  668,  142  SW  1009; 
Illinois  Cent.  R.  Co.  v.  Heeler,  142 
Ky.  772.  135  SW  305:  Cincinnati,  etc., 
R.  Co.  V.  Silvers,  126  SW  120;  South 
Covington,  etc.,  R.  Co.  v.  Gels.  135 
Ky.  192.  123  SW  306;  Lexington  R. 
Co.  v.  Britton.  130  Ky.  876,  114  SW 
295;  Central  Kentucky  Tract.  Co.  v. 
Chapman,  130  Ky.  342,  113  SW  438; 
Chesapeake,  etc..  R.  Co.  v.  Crank.  128 
Ky.  329.  108  SW  276,  32  KyL  1202: 
LouLsvlUe.  etc..  R.  Co.  v.  Dickey,  104 
.SW  329,  31  KyL  894;  Southern  R.  Co. 


V.  Hawkins,  121  Ky.  416.  89  SW  258. 
28  KyL  364;  Barles  v.  Louisville 
Electric  Light  Co.,  118  Ky.  830,  80 
SW  814,  85  SW  1186,  27  KyL  653; 
Louisville,  etc.,  R.  Co.  v.  Mason.  72 
SW  27,  24  KyL  1(23;  Jesse  v.  Shuck, 
12  SW  304,  11  KyL  463. 

Mich. — Joslln  v.  Grand  Rapids  Ice 
Co.,  50  Mich.  516,  16  NW  887,  45  AmB 
64. 

Mo. — Slaughter  v.  Metropolitan  St. 
R.  Co.,  116  Mo.  269,  23  SW  760: 
Coontz  V.  Missouri  Pac.  R.  Co.,  llS 
Mo.  669,  22  SW  572:  Mellor  v.  Mis- 
souri Pac.  R.  Co.,  106  Mo.  455,  16 
SW  849,  10  LRA  36;  Plnney  v.  Berry, 
61  Mo.  359;  Shlmmin  v.  C.  &.  S.  Min- 
ing Co.,  (A.)  187  SW  76;  Campbell 
V.  ChllUcothe,  175  Mo.  A.  436,  162  SW 
309;  McDonald  v.  St.  Louis,  etc.,  R. 
Co.,  166  Mo.  A.  76.  146  SW  83;  Fer- 
rler  v.  Shoenberg  Mercantile  (>>.,  168 
Mo.  A.  533,  138  SW  893;  Rush  v. 
Metropolitan  St  R.  Co.,  157  Mo.  A. 
504,  137  SW  1029;  Snlckles  v.  St 
Joseph,  155  Mo.  A.  308,  136  SW  752: 
SchoU  V.  Grayson,  147  Mo.  A.  652.  127 
SW  415;  Ingles  v.  Metrojiolitan  R. 
Co.,  145  Mo.  A.  241,  129  SW  493; 
HItchings  V.  Maryville,  134  Mo.  A. 
712,  115  SW  473;  Moellman  v.  Gleze- 
Henselmeter  Lumber  Cte.,  134  Mo.  A. 
486,  114  SW  1023;  Cole  v.  Metropoli- 
tan St  R.  Co.,  133  Mo.  A.  440,  113  SW 
684;  Keen  v.  St.  Louis,  etc.,  R.  Co., 
129  Mo.  A.  301.  108  SW  112S:  SUf- 
ford  V.  Adams,  113  Mo.  A.  717,  «8 
SW  1130;  Zongker  v.  People's  Union 
Mercantile  Co.,  110  Mo.  A.  S82.  86 
SW  486;  Paquln  v.  St  Louis,  etc.,  R 
Co.,  90  Mo.  A.  118.  See  Fllntjer  v. 
Kansas  City,  (A.)  204  SW  951  (hold- 
ing failure  to  plead  waived). 

Mont. — Irving  v.  Stevensville,  61 
Mont.  44,  149  P  483. 

Oh.— Wilt  V.  Wabash  R.  Co.,  21  Oh. 
Clr.  Ct.  579,  11  Oh.  Clr.  Dec  689. 

Tex. — Texas,  etc.,  R.  Co.  v.  Bucka- 
lew,  (Civ.  A.)  34  SW  166.  But  see 
Houston,  etc,  R.  Co.  v.  Ray,  (Civ.  A.) 
28  SW  266  (holding  that  where  plain- 
tiff testlfled  that  before  the  injury 
he  was  capable  of  earning  seventy- 
five  dollars  a  month,  and  since  the  in- 
jury he  was  a  helpless  cripple  and 
wholly  incapacitated  to  earn  a  liv- 
ing, it  was  proper  to  charge  the  jury 
that  they  might  consider  loss  of 
time,  although  there  was  no  aver- 
ment in  the  petition  to  such  effect). 

Sask. — Staats  v.  Canadian  Pac  R 
Co.,  7  Sask.  L.  184. 

[a]  lUnstratloiw^ — (1)  Where  the 
petition  in  a  personal  Injury  case  l.« 
blank  as  to  the  ambunt  claimed  for 
loss  of  time,  no  recovery  can  be  had- 
therefor.  Louisville,  etc.,  R.  Co.  v. 
Stewart  163  Ky.  164,  173  SW  7B7 
(2)  The  length  of  time  lost  must  be 
particularly  set  forth.  Jesse  v. 
Shuck,  12  SW  304,  11  KyL  463.  (3)  A 
complaint  alleging  that  plaintiff 
since  his  Injury  had  been  unable  to 
do  ordinary  farm  work  and  that  he 
had  been  damaged  In  a  certain  sum 
was  insufficient  to  authorise  a  re- 
covery for  loss  of  time.  Louisville, 
etc..  R.  Co.  V.  Mason,  72  SW  27,  24 
KyL  1623.  (4)  In  an  action  for  per- 
sonal injuries,  where  the  declaration 
nlleges  special  damages  In  speclflea 
amounts,  including  expenses  and  rent 
for  plaintiff's   place  of  business,  In- 


Pqr  later  o«s«s,  devalopmest*  and  oliaiig«s  in  the  law  see  cumulative  Annotations,  same  title,  pag*  and  note  number. 
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out  a  special  allegation.**  Bnt  even  in  those  juris- 
dictions in'  which  particularity  of  averment  is  ordi- 
narily required,**  it  has  been  held  that  where  the 
injury  alibied  would  necessarily  import  a  loss  of 
time,  a  more  direct  averment  may  be  dispensed 
with."  Regardless  of  this  conflict  of  authority, 
plaintiff  is  not  entitled  to  recover  for  loss  of  time 
where,  instead  of  asking  damages  generally  for  the  in- 
juries, sustained,  he  specifies  the  elements  of  damages 
for  which  he  seeks  recovery  and  omits  to  mention  the 
element  of  loss  of  time.**  The  quantum  of  dam- 
ages or  value  of  the  time  or  earnings  lost  need  not, 
however,  be  specifically  stated.*'  So  it  has  been 
held  that  evidence  of  such  loss  is  admissible  under 
allegations  .of  inability  and  incapacity  to  perform 
one's  usual  and  ordinary  business  or  occupation  for 
a  given  length  of  time,*'  Nor  is  an  allegation  in  the 
complaint  of  the  character  of  plaintiff's  occupation 


indispensable.*^  Although  in  the  particular  juris- 
diction there  can  be  no  recovery  for  loss  of  time 
in  the  absence  of  a  special  averment,  it  has  been 
held  that  a  loss  of  time  from  plaintiff's  usual  em- 
ployment may  be  shown  under  an  allegation  of  gen- 
eral damages  in  order  to  show  the  extent  of  the  in- 
jury.** 

[$  313]  c.  Impairment  of  Earning  Capacity. 
Where  the  injury  alleged  Will  necessarily  render  a 
person  less  capable  of  performing  his  usual  business 
'  duties  in  the  future,  proof  of  the  impairment  of  his 
general  earning  capacity  may  ordinarily  be  given 
under  the  general  allegation  of  the  injury',  and  dam- 
ages resulting  therefrom,  such  as  the  inability  to 
attend  to  his  ordinary  business,  without  a  special 
averment  that  plaintiff  will  he^  unable  to  earn  as 
much  in  the  future  as  in  the  past,**  or  without  spe- 
cially averring  the  nature  of  his  occupation  or  em- 


jurles  sustained  and  pain  and  suf- 
fering endured,  and  no  general  dam- 
ages are  alleKed,  amounts  paid  for 
rent  as  alleged  may  be  recovered,  but 
damages  for  loss  to  plaintiff  of  earn- 
ings cannot  be  recovered,  as  such  loss 
Is  not  fairly  included  In  any  damages 
stated.  Jacksonville  Electric  Co.  v. 
Batchls.  64  Fla.  9S3,  44  S  »3S. 

[b]  AUerattons  hsUl  ■nfietoBb— 
Pittsburg,  etc.,  R.  Co.  v.  Warrum,  42 
Ind.  A.  179,  82  NE  934,  84  NB  356; 
Chesapeake,  etc.,  R.  Co.  v.  Plummer, 
143  Ky.  »7,  13«  SW  159;  Cincinnati, 
etc.,  R.  Co.  V.  Halcomb.  105  SW  968, 
32  KyLi  381;  Wellmeyer  v.  St.  Louis 
Transit  Co.,  19S  Mo.  627.  95  SW  925; 
Sniokles  v.  St.  Joseph,  155  Mo.  A.  308, 
136  SW  762;  Brandt  v.  United  R.  Co., 
163  Mo.  A.^l«,  132  SW  89;  Neel  v. 
Ryus,  149  iSo.  A.  Ill,  130  SW  76: 
Scholl  V.  Qrayson,  147  Mo.  A.  652,  127 
8W  415;  Hitchings  v.  Maryvllle,  134 
Mo.  A.  712,  115  SW  473;  Smith  v.  St. 
Louis  Transit  Co.,  133  Mo.  A.  202,  113 
SW  216;  Wilbur  v.  Southwest  Mis- 
souri Enectrlc  R.  Co.,  110  Mo.  A.  689, 
85  SW  671;  Brake  v.  Kansas  City,  100 
Mo.  A.  611,  75  SW  191;  Russell  v. 
Metropolitan  St.  R.  Co.,  35  Misc.  293. 
71  NTS  765  (allegation  that  plaintiff 
was  prevented  from  attending  to  her 
duties  as  a  manufactory  employee); 
Missouri,  etc.,  R.  Co.  v.  Brown,  (Tex. 
Civ.  A.)  140  SW  1172;  Qalvestoft.  etc.. 
R.  Co.  V.  Henefy,  (Tex.  Civ.  A.j  116 
SW  67;  San  Antonio,  etc.,  R.  Co.  v. 
Wood.  41  Tex.  Civ.  A.  226,  92  SW 
259;  General  Electric  Co.  v.  Murray, 
32   Tex.  Clv.  A.  228,   84   SW  60. 

(c]  AUcfatloiui  held  laraflaltnt. 
— ^Huntington  Contract  Co.  v.  Bush, 
179  Ky.  433.  200  SW  618;  Main  Jel- 
llco  Mountain  Coal  Co.  v.  Young,  160 
Ky.  397.  169  SW  841;  Central  Ken- 
tucky Tract.  Co.  v.  Chapman,  130 
Ky.  342,  113  SW  438;  Scholl  v.  Qray- 
son, 147  Mo.  A.  652,  127  SW  416; 
Keen  v.  St.  Louis,  etc.,  R.  Co.,  129 
Mo.   A.   301,   108   SW  1125. 

61.  TJ.  S. — Conner  v.  Pioneer  Fire- 
Proof  Constr.  Co.,  29  Fed.  829. 

111. — Barnes  v.  Danville  St.  R.,  etc., 
Co..  235  111.  566,  85  NB  921.  126 
AmSR  237;  Chicago  City  R.  Co.  V. 
Carroll,  206  HI.  318.  68  NE  1087  [aff 
102  111.  A.  2021;  Chicago  v.  O'Bren- 
nan,  66  111.  160;  Chicago  West  Div. 
R.  Co.  V.  Klauber,  9  111.  A.  613. 

Kan. — Abilene  v.  Wright,  4  Kan.  A. 
703.   46  P  715. 

N.  T. — ^Popp  V.  New  York  Cent., 
etc.,  R.  Co.,  4  Silv.  Sup.  243,  7  NYS 
249;  Doherty  v.  Lord,  8  Misc.  227.  28 
NYS  720  [aff  6  Misc.  696,  25  NYS 
752];  Hubert  v.  Bedell,  21  NYS  306: 
Looram  v.  Second  Ave.  R.  Co.,  11 
NYSt  652;  Cabot  v.  McKane,  1  NYSt 
495. 

Pa. — ^Leonard  v.  Baltimore,  etc.,  R. 
Co.,  259  Pa.  51;  102  A  279. 

[a]  XT  plalatur  is  a  manled 
woman  (1)  the  rule  has  been  held  to 
be  di:Terent,  and  such  damages  must 
be  specifically  pleaded  (Mellwltz  v. 
Manhattan  R.  Co.,  17  NYS  112),  (2) 
although  it  has  been  held  that  If  de- 


fendant does  not  avail  himself  of  the 
right  of  motion  to  make  the  petition 
more  speclflc  he  cannot  afterward  ob- 
ject because  of  Its  generality  (Dick- 
ens v.  Des  Moines,  74  Iowa  216,  37 
NW  166). 

es.    See  onpra  note  60. 

63.  Fla. — Logan  Coal,  etc.,  Co.  v. 
Hasty,  68  Fla.  639,  67  8  72. 

Qa. — Nashville,     etc.,     R.     Co.     v. 

Miller,    120    Oa.    458.    47    SE    969,    <7 

LRA  87,  1  AnnCas  210. 

111. — (niicQjgo  City  R.  Co.  v.  Hast' 
— .    jj 


ings,  136   111.  261,  26  NB  694  [aff  35 
"1.  A.   4341. 
Iowa. — Young  v.  Oormley,  130  Iowa 


111.  A.   4341. 

Iowa. — Toung 
372,  94  NW  922. 


Nebr. — Carllle  v.  Bentley,  81  Nebr. 
716,  721,  116  NW  772   [clt  Cyc]. 

Tex. — Greenville  v.  Branch,  (Clv. 
A.)  152  SW  478. 

Vt. — Goodell  V.  Tower,  77  Vt.  61. 
58  A  790.  10'7  AmSR  746.  , 

[al  ZUaatratloa. — Loss  of  time  "in 
an  action  for  illegal  arrest  is  suf- 
ficiently pleaded  by  an  allegation  in 
the  petition  that  plaintiff  was  de- 
prived of  his  liberty.  Young  v. 
Gorroley,  120  Iowa  372,  94  NW  923. 

64.  Ft.  Worth,  etc.,  R.  Co.  v.  Mor- 
rison, 61  Tex.  Clv.  A.  690,  129  SW 
1157. 

66.  Mabrey  v.  Cape  Girardeau, 
etc.,  Gravel  Road  <3o.,  (Mo.  A.)  69  SW 
394-  Lesser  v.  St.  Louis,  etc.,  R.  Co., 
85  Mo.  A.  326;  Cooney  v.  Southern 
Electric  R.  Co.,  80  Mo.  A.  226;  Pecos, 
etc..  R.  Co.  V.  Bowman,  34  Tex.  Clv. 
A.  98.  78  SW  22;  Kntttel  v.  Schmidt, 
16  Tex.  Civ.  A.  7,  40  SW  507. 

[a]  Snfflcleat  allegatloii.— An  al- 
legation of  the  amount  per  month 
which  plaintiff  was  earning  at  the 
time  of  his  injury  is  substantially  an 
allegation  of  the  value  of  his  time 
and  la  siifllcient  as  against  an  ob- 
jection that  the  petition  does  not 
state  the  reasonable  value  of  the 
lost  time.  Galveston,  etc.,  R.  Co.  v. 
Roth,  87  Tex.  Clv.  A.  610,  84  SW 
1112. 

66,  Oa. — Atlanta  Cons.  R.  Co.  v. 
Beauchamp,  93  Oa.  6,  19   SB  24. 

III. — Chatsworth  v.  Rowe,  166  111. 
114,  46  NE  763  faff  66  111.  A.  561; 
Bloomington  v.  Chamberlain,  104  lU. 
288. 

Iowa. — Meier  v.  Shrunk,  79  Iowa  IT, 
44  NW  209. 

Kan. — Hiawatha  v.  Warren,  8  Kan. 
A.  209.  65  P  484.   , 

Mich. — Williams  v.  Edmunds,  75 
Mich.  92,  42  NW  534. 

Minn. — Collins  v.  Dodge,  37  Minn. 
603,   35  NW  368. 

N.  Y. — Carples  v.  New  York,  etc., 
R.  Co..  16  App.  Dlv.  168,  44  NYS 
670. 

S.  D. — Smith  v.  Chicago,  etc.,  R. 
Co..  26  S.  D.  556.  128  NW  816. 

Tex. — Texas,  etc.,  R.  Co.  v.  Mer- 
cer, (Civ.  A.)  195  SW  263;  El  Paso 
Southwestern  R.  (3o.  v.  Barrett,  46 
Tex.  Civ.  A.  14,  lOr  SW  1025,  121 
SW  570;  Houston,  etc..  R.  C!o.  v.  Ray, 
(Clv.  A.)  28  SW  256;  Galveston,  etc., 
R.  Co.  v.  Templeton,  (Civ.  A.)  26  SW 


135  [aff  87  Tex.  42,  26  SW  1066]; 
Campbell  v.  Wing,  6  Tex.  Civ.  A.  431, 
24  SW  360;  Ft.  Worth,  etc.,  R.  Co.  v. 
Thompson,  2  Tex.  Clv.  A.  170,  21  SW 
137.  And  see  International,  etc.,  R. 
Co.  v.  Shaughnessy,  (Clv.  A.)  81  SW 
1026  (allegation  of  Impaired  capacity 
to  perform  any  kind  of  manual  la- 
bor). 

Utah. — Jones  v.  Ogden  City,  32 
Utah  221,  89  P  1006. 

Compare  Moffett-West  Drug  Co.  V. 
Byrd,  1  Ind.  T.  612.  43  SW  364  (hold- 
ing that  a  specific  allegation  of  loss 
of  time  occasioned  by  defendant's 
failure  to  comply  with  an  agreement 
to  deliver  drugs  would  admit  proof 
of  time  spent  by  plaintiff  individually 
In  awaiting  the  arrival  of  the  goods, 
as  well  as  the  expenses  of  hiring  a 
doctor  and  in  making  preparation 
therefor). 

67.  Northern  Pac.  R.  Co.  v.  Wen- 
del,  166  Fed.  336.  84  CCA  232;  Flana- 
gan V.  Baltimore,  etc.,  R.  Co.,  83 
Iowa  639,  50  NW  60;  Lesser  v.  St. 
Louis,  etc.,  R.  Co.,  85  Mo.  A.  326; 
Mason  V.  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  A.  1. 

[a]  AppUoatlom  of  mU. — Under 
an  allegation  of  less  from  Inability 
to  perform  duties  of  his  "employ- 
ment," plaintiff  may  show  the  re- 
ceipts from  his  practice  of  dentistry. 
Clark  v.  Dunham,  (Mo.  A.)  179  SW 
795. 

68.  Cassldy  v.  Berkovlts,  169  Ky. 
786,  186  SW  129;  Jones  v.  Peterson, 
44  Or.  161,  74  P  661. 

60.  (3al. — Worden  v.  Central  Fire- 
proof Bldg.  Co..  172  <3al.  94,  156  P 
839;  Zibbell  v.  Southern  Pac.  Ck>.,  160 
Cal.  237.  116  P  613;  Treadwell  v. 
Whlttier,  80  Cal.  574,  22  P  266,  13 
AmSR  176,  5  LRA  498. 

Canal  Zone. — McKenxle  v.  McClln- 
tlc-Marshall  Constr.  Co.,  2  Canal  Zone 
181;  Fitzpatrlck  v.  Panama  R.  Co.,  2 
Canal  Zone  111. 

Colo. — ^Union  Pac.  R.  Co.  v.  Shovall, 
89  Colo.  436,  89  P  764. 

Conn. — Cordner  v.  Hall,  84  Conn. 
117.  79  A  55. 

111. — Chicago  City  R.  Co.  v.  Car- 
roll, 206  111.  318.  380.  68  NE  1087; 
Illinois  Steel  Co.  v.  Ryska,  200  III. 
2S0,  66  NE  734  [aff  102  111.  A.  3471; 
Illinois  Steel  Co.  v.  Oatrowski,  194 
111.  376,  62  NE  822;  Chicago  City  R. 
Co.  V.  Anderson,  182  111.  298,  66  NE 
366  [aff  80  111.  A.  71];  North  Chicago 
St.  R.  Co.  V.  Brown,  178  111.  187.  62 
NE  864  [aff  76  111.  A.  654];  Chicago, 
etc.,  R.  Co.  V.  Meech.  163  111.  306, 
314.  45  NB  290:  Bloomington  V. 
Chamberlain,  104  111.  268:  Shearer  v. 
Aurora,  etc.,  R.  Co.,  200  111.  A.  226; 
Johnson  v.  Danville,  etc..  R.  Co.,  186 
111.  A.  83:  Swift  v.  O'Neill.  88  111. 
A.  162  faff  187  111.  337.  58  NB  4161-, 
North  Chicago  St.  R.  Co.  v.  Barber, 
77  III.  A.  257. 

Ind. — ^Warsaw  v.  Fisher,  24  Ind.  A. 
46.  66  NE  42. 

Iowa. — Ingebretaen  v.  Mlnnen  polls, 
etc.,  R.  Co..  165  NW  327:  Bailey  v. 
Centerville,  108  Iowa  20,  78  KW  831. 
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ploymenV  although  a  few  conrta  seem  to  require  a 
greater  strictness  and  definiteness  in  the  allega- 
tion.'' Impairment  of  earning  capacity  is  usually 
admissible  under  an  averment  of  permanent  dis- 
ability," and  is  of  course  admissible  under  an  ex- 

See  Homan  v.  Franklin  County,  90 
Iowa  186,  57  NW  703  (recognlztnR  the 
rule  but  holding  that  It  does  not  ap- 
ply to  a  farm). 

Mich. — McKormick  v.  .West  Bay 
City,  110  Mich.  265,  68  NW  148; 
Moore  v.   Kalamazoo,   109   Mich.   176, 

66  NW  1089;  Strudgeon  v.  Sand 
Beach,  107  Mich.  496,  65  NW  616. 
Compare  Joslln  v.  Grand  Raplda  Ice 
Co.,  60  Mich.  616,  15  NW  «87,  45 
AmR  64  (holding  the  contrary  as  to 
legal  buainesB). 

Minn. — Palmer  v.  Winona  R.,  eta, 
Co.,  78  Minn.  138,  80  NW  869. 

Mo. — Gerdes  v.  Christopher,  etc.. 
Architectural  Iron,  etc.,  Co.,  134  Mo. 
347,  25  SW  557;  Gurley  v.  Missouri 
Paa  R.  Co.,  123  Mo.  141,  26  SW  953; 
Schmitz  V.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  S56,  24  8W  472,  23  L.RA  250; 
Smith  V.  Chicago,  etc.,  R.  Co.,  119  Mo. 
246,  22  SW  784;  Bartley  v.  Trorllcht, 
49  Mo.  A.  214. 

Mont. — Hamilton  v.  Great  Falls  St. 
R.  Co.,  17  Mont.  334,  42  P  860,  43  P 
713. 

Nebr. — Carlile  v.  Bentley,  81  Nebr. 
716,  721,  116  NW  772   [clt  Cyc]. 

N.  T. — Kelftert  v.  Nassau  Blectrlc 
R.  Co.,  51  App.  Dlv.  301,  64  NTS  922; 
Miller  y.  Manhattan  R.  Co.,  73  Hun 
612,  26  NYS  162;  Cleveland  v.  New 
Jersey  Steam-boat  Co.,  7  NYS  28; 
Belcher  v.  Manhattan  R.  Co.,  1  NYS 
349.  See  also  Froblsher  v.  Fifth  Ave. 
Transp.  Co.,  151  N.  Y.  431,  46  NE  839 
(rev  81  Hun  644,  30  NYS  1099]  (hold- 
ing that,  while  an  allegation  of  in- 
terference with  plaintiff's  prosecu- 
tion of  his  business  is  quite  gen- 
eral, it  is  sufficient  In  the  absence 
of  a  motion  to  make  more  specific). 
Contra  Saffer  v.  Dry  Dock,  etc.,  R. 
Co.,  2  Sllv.  Sup.  343,'5  NYS  700. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Col- 
lins, 47  Okl.   761.   160  F  142. 

Or. — Sigel  v.  Portland  R.,  etc.,  Co., 

67  Or.  285,  135  P  866. 
Tex. — Memphis    Cotton    Oil    Co.    v. 

Tolbert,  (Civ.  A.)  171  SW  309;  Green- 
ville V.  Branch,  (Civ.  A.)  152  SW 
478;  Galveston,  etc,  R.  Co.  v.  Clark, 
21  Tex.  Civ.  A.  167,  51  SW  276;  San 
Antonio,  etc.,  R.  Co.  v.  Beam,  (Civ. 
A.)  60  SW  411;  Christie  v.  Galves- 
ton City  R.  Co.,  (Civ.  A.)  39  SW 
638;  Missouri,  etc.,  R.  Co.  v.  Johnson, 
(Civ.  A.)  37  SW  771;  Texas,  etc.,  R. 
Co.  V.  Blgham,  (Civ.  A.)  36  SW  1111 
(rev  oit  other  grounds  90  Tex.  223,  38 
SW  163];  Texas,  etc.,  R.  <3o.  v.  Bow- 
lln,  (Civ.  A.)  32  SW  918.  See  also 
Texas  Cent.  R.  Co.  v.  Burnett,  80 
Tex.  536,  16  SW  320  (holding  such 
evidence  receivable  in  the  absence  of 
special  exception  to  the  petition). 

Utah. — ^Atwood  V.  Utah  Light,  etc., 
Co.,  44  Utah  366,  376,  140  P  137  [quot 
Cyc]. 

Wis. — Blerbach  v.  Goodyear  Rubber 
Co.,  64  Wis.  208,  11  NW  514.  41  AmR 
19  [foil  Luck  V.  Ripon,  52  Wis.  196,  8 
NW  815]. 

"In  order  to  recover  compensation 
for  inability  to  work  at  the  plain- 
tiff's ordinary  and  usual  employment 
or  business,  all  that  Is  necessary  in 
the  declaration  is  the  general  aver- 
ment of  such  Inability,  caused  by  the 
Injury,  and  consequent  loss  and  dam- 
age, and  that  proof  of  his  particular 
employment  or  business  and  of  his 
ordinary  wages  or  earnings  therein  is' 
admissible  In  evidence  under  such 
general  averment,  but  that  when  It  Is 
sought  to  recover  for  loss  of  profits 
or  earnings  that  depend  upon  the  per- 
formance of  a  special  contract  or 
engagement,  then  these  special  and 
particular  damages,  and  the  facts  on 
which  they  are  based,  must  be  set 
out  in  the  declaration."  Chlcasro,  etc., 
R.  Co.  V.  Meech,  supra  [quot  Chicago 
City  R.  (jo.  V.  (Jarroll,  supra]. 


[a]  niostxktioa.-— Such  proof  was 
admissible  under  an  allegation  of 
permanent  Injury  to  plaintiff's  leg,  In 
the  absdncs  of  a  motion  to  make  the 
complaint  more  specific.  Bailey  v. 
CentervlUe,  108  Iowa  20.  78  NW 
831. 

[b]  Fhyslolan's  pnurtlc*, — ^Where 
the  complaint  averred  that  plaintiff 
had  been  a  practicing  physician,  and 
that  by  reason  of  the  injuries  re- 
ceived he  had^  been  rendered  perma- 
nently unable  to  follow  his  profes- 
sion, to  his  damage,  it  was  held  that 
after  these  averments  It  was  com- 
petent for  him  to  prove  what  his 
practice  had  been  worth  prior  to  the 
Injuries,  and  that  by  reason  of  the 
injuries  he  was  rendered  permanently 
unable  to  follow  his  profe.sslon.  Car- 
thage Tp.  Co.  V.  Andrews,  102  Ind. 
138.  1  NS  364,  62  AmR  653.  See  also 
Logansport  v.  Justice,  74  Ind.  378,  39 
AmR  79  (where,  in  an  action  by  a 
physician  against  a  city  for  personal 
injury,  proof  of  his  earnings  before 
and  after  the  injury  was  held  admis- 
sible under  a  special  allegation  of 
damages  on  account  of  loss  of  busi- 
ness, not  as  a  basis  or  measure  of 
damages,  but  as  aiding  the  jury  in 
estimating  the  compensation  to  be 
awarded). 

[c]  All«g»tiaas  held  aaOoleafa— 
Paplc  V.  Freund,  (Mo.  A.)  181  SW 
1161:  Pendegrass  v.  St.  Louis,  etc., 
R.  Co.,  179  Mo.  A.  617,  162  SW  712; 
Mason  v.  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  A.  1;  San  Antonio  Tract.  Co.  v. 
Probandt,  69  Tex.  Civ.  A.  266,  125 
SW  931;  Loofbourow  v.  Utah  Light, 
etc.,  Co,  33  Utah  480,  94  P  981. 

70.  Wade  v.  Leroy,  20  How. 
(U.  S.)  84,  15  L.  ed.  813;  Southern 
Pac.  Co.  V.  Hall,  100  Fed.  780,  41  (3CA 
50;  Chicago  City  R.  Co.  v.  Carroll,  206 
111.  318,  68  NB  1087;  Chicago,  etc.,  R. 
Co.  v.  Meech,  163  111.  306,  45  NE  290; 
Alliance  v.  Campbell,  17  Oh.  Clr.  Ct. 
595,  6  Oh.  Cir.  Dec.  762  [aff  53  Oh. 
St.  650  mem,  44  NE  1132  mem];  Co- 
lumbia, etc.,  R.  Co.  v.  Hawthorne,  3 
Wash.  T.  358,  19  P  ^  (holding  that 
this  was  true  In  the  absence  of  a 
motion  to  make  the  complaint  more 
definite  op  for  a  bill  of  particulars). 

[aj  AUepttloiia  held  ■offlcienlr— 
(1)  In  general.  Corby  v.  Missouri, 
etc.,  Tel.  Co.,  231  Mo.  417,  132  SW 
712.  (2)  Allegations  that  plaintiff 
was  hindered  and  prevented  from 
transacting  and  attending  to  her  af- 
fairs, and  lost  and  was  deprived  of 
great  gains  and  profits  which  she 
might  and  otherwise  would  have  ac- 
quired, were  sufficient  to  permit  evi- 
dence that  plaintiff  earned  on  an 
average  of  three  hundred  dollars  a 
year  making  dresses,  etc..  Chicago 
Union  Tract.  Co.  v.  May,  221  111.  530, 
77  NE  933  [aff  125  111.  A.  144].  (3) 
Where  plaintiff  In  personal  injury  ac- 
tion was  a  woman,  keeping  hou.?e  at 
time  of  Injury,  an  allegation  in  peti- 
tion that  she  was  deprived  of  the 
use  of  her  thumb  In  the  performance 
of  her  usual  and  necessary  duties 
will  be  presumed  to  refer  to  her 
household  duties,  although,  at  time 
of  Injury,  in  addition  to  doing  house- 
work, she  assisted  her  husband  in 
insurance  business,  but  had  failed  to 
plead  such  fact  In  her  petition.  Flint- 
ier V.  Kansas  City,  (Mo.  A.)  204  SW 
951. 

71.  U.  9.— PItchburg  R.  Co.  v. 
Donnelly.  87  Fed.  135.  30  CCA  580. 

Ala. — -Birmingham  R..  etc..  Co.  v. 
Colbert.  190  Ala.  229,  67  S  513:  Dunn 
V.  Gunn,  149  Ala.  583,  42  S  686. 

Conn. — Tomllnson  v.  Derby,  43 
Conn.  662;  Taylor  v.  Monroe, '43  Conn. 
36. 

Ida. — Graham  v.  Coeur  d'Alene.  etc., 
Transp.  Co.,  27  Ida.  454,  149  P  509. 


press  allegation  that  plaintiff's  earning  capacity  has 
been  lessened  or  impaired/'  even  though  4heTe  is  no 
aUegation  of  the  amounts  which  plaintiff  could  earn 
before  and  after  he  received  the  injury.'*  Proof  of 
impairment  of  capacity  to  fulfill  the  obligation  of  a 


Iowa. — ^Worez  v.  Dea  Moines  City 
R.  Co.,  175  Iowa  1,  156  NW  867. 

Ky.— Acton  v.  Smith,  160  Ky.  703, 
150  SW  854;  Louisville,  etc..  R.  Co.  v. 
Moore,  150  Ky.  692  150  SW  849.  See 
Central  Kentucky  Tract.  Co.  v.  Chap- 
man. 130  Ky.  342,  113  SW  438  (hold- 
ing that,  while  permanent  impair- 
ment of  earning  capacity  from  i>er- 
sonal  Injury  is  an  element  ol  gen- 
eral damages,  it  ought  to  be  pleaded, 
if  recovery  for  it  is  sought). 

Mass. — Baldwin  v.  Western  R. 
CoTV;  4  Gray  333. 

[a]  ZUaatimtloas_(l).  An  aller<<- 
tion  that  plaintiff  "was  rendered  for 
a  long  time  unable  to  work  and  earn 
money"  is  not  sufficient  as  an  allega- 
tion of  Impairment  of  earning  capac- 
ity. Birmingham  R..  etc,  Co.  v. 
Colbert,  190  Ala.  229,  67  S  513.  C) 
Where,  in  an  action  by  a  physician  to 
recover  for  Injuries  caused  by  an 
obstruction  in  a  road,  the  complaint 
did  not  allege  damages  because  of 
loss  of  business,  evidence  as  to  tbe 
decrease  in  his  practice  and  im- 
pairment of  ability  to  practice  was 
inadmissible.  Dunn  v.  Gunn,  149  Ala. 
583.  42  S  686.  (3)  Where  the  petition 
in  an  action  for  malpractice  did  not 
allege  that  defendant's  negligence  re- 
sulted in  any  permanent  injury  to 
plaintiff  or  in  a  permanent  impair- 
ment of  earning  power,  it  was  error 
to  instruct  that  the  Jury  could  make 
an  award  for  the  "Impairment  of  bcr 
health  and  strength."  Acton  t. 
Smith,  150  Ky.  703,  150  SW  854. 

[b]  AJlttMonm  held  ralUcUBt— 
Flnken  v.  Elm  City  Brass  Co.,  iS 
Conn.  423,  47  A  670;  Atlanta,  etc,  R. 
Co.  V.  Haralson,  133  Ga.  231,  65  SE 
437;  Cole  Motor  C^ar  Ckj.  v.  Ludort^  81 
Ind.  A.  119,  111  NE  447;  Warsaw  v. 
Fisher,  24  Ind.  A.  46,  .56  XK  4!; 
Central  Consumers  Co.  v.  Booh«r, 
107  SW  198,  32  KyL  794;  CIncinnatL 
etc.,  R.  Co.  V.  Halcomb,  105  SW  96S, 
32  KyL  381. 

72.  Ind. — Terre  Haute  Electric  Co. 
V.  Watson,  33  Ind.  A.  124,  70  NE  99J. 

Iowa. — Bayles  v.  Savery  Hotel  Co., 
148  Iowa  29,  126  NW  808;  Cutter  v. 
Des  Moines,  137  Iowa  643,  113  KW 
1081. 

Ky. — Ohio  Valley  Coal,  etc.  Co.  t. 
Debose,  176  Ky.  282,  195  SW  4T(: 
Chesapeake,  etc.,  R.  Co.  v.  Bland, 
171  I^.  430,  188  SW  498;  Louisville, 
etc.  R.  Co.  V.  Orassman,  147  Ky. 
618,  144  SW  748;  Cumberland  Tel., 
etc.,  Co.  V.  Overfleld.  127  Ky.  548. 
106  SW  242,  32  KyL  421. 

Mo. — Shimmin  v.  C.  &  S.  Mlnlnir 
Co.,  (A.)  187  SW  76;  Klrchof  v 
United  R.  Co.,  155  Mo.  A.  70,  135  SW 
98;  SchoII  V.  Grayson,  147  Mo.  A- 
652,   127   SW   415. 

Pa. — ^Ackerman  v.  WtUiamsport, 
227  Pa.  591,  76  A  421  [foil  Brobst  v. 
WlUlamsport.  227  Pa.   596.  76  A  4:2]. 

Tex. — Texas,  etc.  R.  Co.  v.  Elliott. 
(Civ.  A.)  189  SW  737;  St.  Louis 
Southwestern  R.  Co.  v.  Garber.  51 
Tex.  Civ.  A.  70,  111  SW  227;  Galve,«- 
ton,  etc..  R.  Co.  v.  Parish.  (Gv.  A.) 
93   SW   682. 

[a]  XUnatraitloa.  —  An  allegation 
that  plaintiff's  hand  was  renderM 
useless  Is  sufficient  to  authorixe  proof 
of  diminished  earning  cap-icif. 
Texas,  etc.  R.  Co.  v.  Elliott,  (Tei. 
Civ.  A.)   189  SW  737. 

[b]  iBBtmettoii  natalaed. — (jood- 
loe  v.  Metropolitan  St.  R.  Co..  l-" 
Mo.  A.  194.  96  SW  482. 

78.  Marlen  v.  Walsh,  64  Or.  I" 
131  P  505;  Champlln  v.  Pawcatuck 
Valley  St.  R.  Co..  33  R.  I.  572.  82  A 
481. 

74.  International,  etc.,  R.  Co.  v. 
Cruseturner,  44  Tex.  Ctv.  A.  181.  "'• 
98  SW  423.  Compare  Dallas  Con?. 
Electric  R.  Co.  v.   Hardy,   (Tex.  Civ. 
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certain  contract  or  to  pursue  a  special  emplojrment, 
it  has  been  held,  cannot  be  given  without  a  special 
averment.''*  But  it  is  not  error  to  admit  proof  of 
this  nature  where  it  is  clearly  shown  that  it  was 
not  intended  as  an  item  of  damage,  or  where  the 
purpose  of  its  introduction  is  not  clear,  as  it  is 
admissible  for  the  purpose  of  showing  the  extent  of 
the  injury,  although  under  the  pleadings  it  might 
not  be  admissible  for  the  purpose  of  augmenting  the 
damages."  An  averment  as  to  the  size  of  plain- 
tiff's family  is  irrelevant  upon  the  question  of  loss 
of  earning  capacity.'^ 

Lobs  of  power  to  earn  money.  In  some  jurisdic- 
tions under  an  all^ation  of  permanent  injury  there 
may  be  a  recovery  for  loss  or  impairment  of  power 
to  earn  money,  although  it  is  not  specially  averred.^* 

[$  314]  d.  Loss  of  Profits.  Whether  or  not 
proof  of  loss  of  profits  may  be  shown  under  a  gen- 
eral allegation  of  damages  depends  of  course  upon 
whether  or  not  such  damages  are  upon  the  facts 
involved  to  be  considered  general  or  special.'*    In 


some  jurisdictions,  where  the  wrong  complained  of 
occasions  the  breach  of  a  contract,  the  loss  of  profits 
arising  from  the  breach  may  be  recovered  under  a 
general  allegation  of  damage.*"  But  loss  of  profits 
in  a  business,  arising  from  an  injury  to  one's  per- 
son, cannot  ordinarily  be  shown  without  being  spe- 
cially pleaded,'^  although  there  is  authority  to  the 
contrary.*'  A  recovery  cannot  be  had  for  prospec- 
tive loss  of  profits  only,  if  no  actual  damage  is 
alleged  or  scmght  to  be  proved.*'  Under  a  direct  al- 
legation of  the  loss  of  profits,  evidence  as  to  the  na- 
ture and  amount  is  admissible.*^  Where  the  right 
to  recover  profits  growing  out  of 'a  breach  of  con- 
tract depends'  upon  their  coming  within  specific 
statutory  limitations,  in  order  that  such  profits  may 
be  recovered,  the  facts  bringing  tbe  case  within  the 
statute  must  be  pleaded.'* 

[$  315]  e.  Expenses.  As  a  general  rule,  ex- 
penses paid  or  incurred  by  reason  of  defendant's 
wrongful  act  are  regarded  as  special  damages  which 
must  be  alleged  in  order  that  they  may  be  proved," 


A.)  86  SW  1053  (holding  that  a  spe- 
cial exception  to  a  general  allega- 
tion that  the  injuries  received  re- 
sulted In  greatly  and  permanently 
impairing  and  diminishing  plaintiff's 
capacity  to  earn  money  should  have 
been  sustained,  and  distinguishing 
cases  in  which  such  general  allega- 
tions have  been  sustained  in  the  ab- 
sence of  a  special  exception  thereto). 

"It  was  not  receasary  for  appellee 
to  allege  In  his  petition  the  amounts 
he  could  earn  before  and  after  he  re- 
ceived his  injuries.  It  was  sufficient 
to  allege  fhe  facts  showing  his  In- 
.  juries,  and  the  extent  thereof,  and 
that  his  earning  capacity  had  been 
diminished  by  reason  of  such  inju- 
ries, with  an  allegation  of  the  amount 
of  damages  he  had  sustained  by  rea- 
son of  such  Injuries;  and  the  proof 
on  the  trial  would  furnish  the  jury 
with  sufficient  data  upon  which  to 
base  their  verdict."  Per  Eldson,  J., 
in  International,  etc,  R.  Co.  v.  Cruse- 
turner,  44  Tex.  Civ.  A.  181,  98  SW 
423. 

75.  Chicago  City  R.  Co.  v.  Car- 
roll, 206  111.  318,  68  tTE  1087;  Wabash 
Western  R.  Co.  v.  Friedman,  146  111. 
583,  30  NE  363,  34  NE  1111;  Chicago 
V.  O'Brennan,  65  111.  160;  North  Chi- 
cago St.  R.  Co.  v.  Barber,  77  111.  A. 
257;  Yorty  v.  J.  I.  Case  Threshing 
Mach.  Co.,  (Nebr.)  136  KW  67;  Dal- 
las Cons.  Electric  St.  R.  Co.  v.  Hardy, 
(Tex.  Civ.  A.)  86  SW  1053;  Missouri, 
etc.,  R.  Co.  v.  Johnson,  (Tex.  Civ.  A.) 
37  SW  771. 

[a]  Application  of  ml*. — ^Diminu- 
tion Id  plaintiff's  earning  capacity  as 
a  pattern  maker  is  special  damages, 
which  may  be  proved  under  the  com- 
plaint specially  averring  that  he  was 
a  pattern  maker,  and  the  effect  on 
his  ability  to  pursue  it  of  the  in- 
juries received.  Finken  v.  Elm  City 
Brass  Co.,  73  Conn.  423.  47  A  670. 

rb]  AUagatton  hsUI  mfflciaiit. — 
Ruff  V.  Georgia,  etc.,  R.  Co.,  67  Fla. 
224.  64  S  782. 

ie<  Wade  V.  Leroy,  20  How. 
tV.  S.)  34.  15  1..  ed.  818;  Connor  v. 
Pioneer  Plre-Proof  Constr.  Co..  29 
Fed.  629;  Denver  v.  Human.  9  €k>lo. 
A.  144.  47  P  911;  Graham  v.  Coeur 
d'Alene,  etc..  Transp.  Co.,  27  Ida.  454. 
149  P  S09;  Consolidated  Kansas  City 
Smelting,  etc.,  Co.  v.  Tinchert.  5  Kan. 
A.  130.  48  P  889;  Zllke  v.  Johnson,  22 
N.  D.  75.  132  NW  640,  642,  AnnCas 
1913E  1005    [cit  Cyc]. 

77.  Wilson  V.  Central  of  Georgia 
R.  Co..  132  Oa.  215.  63  SE  1121;  Bakka 
V.  Kemmerer  Coal  Co.,  43  Utah  345, 
134  P  S88. 

Ta]  BaaaoB  for  mla. — Plalntltra 
Injuries  and  his  ability  or  disability 
to  labor  are  the  same  whether  he  has 
no  family  or  a  large  family.  Bakka 
V.  Kemmerer  Coal  Co.,  43  TTtah  346, 
134  P  888. 

78.  Moore   v.  Hart,   171  Ky.   725, 


188  SW  861;  Louisville,  etc,  R.  Co.  v. 
Sinclair,  171  Ky.  562,  188  SW  648; 
Chesapeake,  etc..  R.  Co.  v.  Bland,  171 
Ky.   430,  188  SW  498. 

[a]  lUaaoa  for  na«y— "The  per- 
manent Impairment  of  the  power  to 
earn  money  is  an  incident  to  a  per- 
manent injury,  and  Is  necessarily 
such."  Louisville,  etc.,  R.  Co.  v. 
Sinclair,  171  Ky.  562,  569,  188  SW 
648. 

7B.  Robinson  v.  Rispln,  33  Cal.  A. 
536,  165  P  979;  Drischman  v.  Mc- 
Manemln,  68  N.  J.  L.  337,  S3  A  548; 
Stecker  v.  Weaver  Coal,  etc.,  Co.,  116 
App.  Div.  772,  102  NTS  89  faff  192 
N.  Y.  656  mem.  85  NB  1116  mem] 
(special) ;  Strahorn  -  Hutton  -  Evans 
Commn.  Co.  -v.  Lackey,  17  Tex.  Civ. 
A.  205,  42  SW  783.  See  Bucknam  v. 
Nash,  12  Me.  474  (holding  that,  in 
an  action  of  trespass  for  the  tiiking 
of  personal  property,  plaintiff  nuiy 
recover,  under  the  general  avermept 
of  damages,  profits  that  he  would 
have  made  by  doing  certain  labor 
upon  such  property  and  by  its  ap- 
preciation in  price);  Bates  v.  Carter 
Constr.  Co.,  22  Pa.  Dlst.  1059  (hold- 
ing that,  where  loss  of  profits,  If 
any.  Is  composed  of  distinct  and 
specific  items,  arising  from  breaches 
of  different  stipulations  In  an  agree- 
ment between  the  parties,  there  must 
be  not  only  an  averment  as  to  the 
aggregate  loss,  but  also  specific  state- 
ments of  the  damages  sustained  in 
the  several  particulars) ;  Gonzalez  v. 
Rosado,  23  Porto  Rloo  1  (holding  al- 
legations Insufficient  to  state  a  cause 
of  action  for  lost  profits).  But  see 
Ward  V.  Smith.  11  Price  19  (holding. 
In  an  action  for  refusing  to  let  a 
lessee  into  possession,  that  plaintiff 
might  show  Injury  to  his  wife's 
buslnessvas  a  milliner,  without  hav- 
ing averred  it  specially,  under  the 
general  allegation  of  damage). 

[a]  Biifllolauor  of  ollegatioiL — In 
an  action  for  damages  brought  by  a 
tenant  against  his  landlord,  a  dec- 
laration charging  the  latter  with  acts 
which  hindered  plaintiff's  business 
will  justify  evidence  that  the  con- 
duct alleged  caused  him  a  loss  of 
profits.  Ives  v.  Williams,  60  Mich. 
100.   15   NW  33. 

[b]  Oomplalnt  haM  to  rtata  cans* 
of  action.— -Walsh  v.  Standart,  174 
Cal.  807,  164  P  795. 

[c]  Allagatlona  haM  inwiWciaatj— 
Dunham  v.  Miller,  164  Mo.  A.  314.  133 
SW  675;  Kenedy  Town,  etc..  Co.  v. 
Victoria  First  Nat.  Bank.  (Tex.  Civ. 
A.)  136  SW  568  (not  sufficiently 
specific). 

80.  Burrell  v.  New  York,  etc..  Salt 
Co.,  14  Mich.  34;  Ennls  v.  Buckeye 
Pub.  Co.,  44  Minn.  105,  46  NW  314; 
Masterson  v.  Short,  SO  N.  Y.  Super. 
241,  8  AbbPrNS  154,  33  HowPr  481; 
Wiener  v.  Barber.  10  Or.  342. 

81.  Shaw  V.  Southern  Pac  R.  Co., 


157  Cal.  240,  107  P  1C8;  Lombardl  v. 
California  St.  Cable  R.  Co.,  124  Cal. 
311,  67  P  66;  Pueblo  v.  (Srlffln,  10 
Colo.  367,  15  P  616;  Worez  v.  Des 
Moines  City  R.  Co.,  175  Iowa  1,  156 
NW  867;  Sllsby  v.  Michigan  Car  Co., 
95  Mich.  204,  54  NW  761.  See  also 
Lombardl  v.  California  St.  R.  Co.,  124 
Cal.  311,  57  P  66  (holding  that,  where 
plaintiff  alleges  the  value  of  his 
time  as  the  basis  for  estimating  his 
pecuniary  loss,  he  cannot  give  evi- 
dence of  the  profits  of  the  business 
in  which  he  was  engaged). 

83.  O'Connor  v.  National  Ice  Co.. 
56  N.  Y.  Super.  410,  4  NYS  537  taff 
121  N.  Y.  662  «nem,  24  NE  1092  memi. 
See  Beebe  v.  Greene.  34  R.  I.  171,  82 
A  796  (holding  that,  in  a  personal 
injury  action,  proof  that  plaintiff 
sold  wood  at  a  loss  on  account  of 
being  disabled  is  not  inadmissible 
as  counting  on  a  contract  not 
pleaded). 

83.  Petrie  v.  Lane,  67  Mich.  454, 
35  NW  70. 

84.  Wilkes  V.  Stacy.  118  Ark.  666, 
169  SW  79«:  Taylor  v.  Dustin,  43 
N.  H.  493:  Clifford  v.  Richardson,  18 
Vt.  620;  Bare  v.  Victoria  Coal,  etc, 
Co.,  73  W.  Va.  632,  80  SB  941.  Com- 
pare Beldler  v.  Fish;  14  111.  A.  623 
(holding  an  averment  that  plaintiff 
was  deprived  of  great  gains  and 
profits   Insufficient). 

[a]  Slostration. — Where  the  dec- 
laration directly  alleges  loss  of  prof- 
its to  a  business  done  at  a  mill  al- 
leged to  be  obstructed  by  the  inter- 
ruption of  a  watercourse,  proof  of 
the  nature  and  amount  of  such 
profits  is  admissible.  Taylor  v.  Dus-  ' 
tin,  43  N.  H.  493. 

[b]  SnficicnoT'  of  plaading. — ^A 
party  cannot  recover  an  allowance 
for  mill  rent  as  an  item  of  the  profits 
which  he  would  have  made  by  virtue 
of  a  contract  to  furnish  him  logs  to 
be  made  into  lumber,  unless  he  pleads 
that  he  has  held  the  mill  in  readiness 
to  do  such  sawing  during  the  time 
of  the  contract;  and  an  allegation 
that  he  has  at  all  times  and  in  all 
things  kept  and  performed  his  con- 
tract is  not  sufficient,  Morrison  v. 
Lovejoy.    6    Minn.   319. 

85.  Montgomery  v.  Alexander 
Lumber  Co.,  140  Ga.  51,  78  SE  413; 
Morrison-Trammell  Brick  Co.  v.  Mc- 
Willlams,  127  Ga.  159,  56  SE  306; 
Cothrah  v.  Wltham,  123  Ga.  190,  61 
SE  285. 

86.  Ala. — Ross  v.  Malone,  97  AItu 
529    12  S  182 

Conn. — Coast  Central  Milling  Co.  v. 
Russell  Lumber  Co.,  88  Conn.  109, 
89  A  898 

Del. — ^McCaffrey  v.  Thomas,  20  Del. 
437,  66  A  382. 

Ga. — Central  Georgia  Power  Co.  v. 
Harris.  141  Gr.  196,  80  SE  648;  Cen- 
tral Georgia  Power  (3o.  v.  Flncher, 
141  Ga.   191.   80  SB   646,   648   [quot 
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and  where  such  expenses  are  stated  in  a  gross  som, 
defendant  may  by  a  timely  objection  secure  an  item- 
ized statement,  where  it  ia  apparent  from  plaintiff 's 
allegations  that  they  are  made  up  of  distinct  and 
separate  items.''  It  has  been  held  that  proof  of  ex- 
penditures for  the  hiring  of  a  substitute  while  a  per- 
son was  disabled  because  of  a  personal  injury,"* 
proof  of  the  cost  of  an  artificial  limb,*'  proof  of 
expenses  incurred  in  endeavoring  to  keep  water 
from  overflowing  a  certain  tract  of  land,  the  only 
damage  claimed  to  result  from  the  overflow  itself,"" 
proof  of  expenses  incurred  for  taking  care  of 
injured  chattels,"  or  proof  of  expenses  incurred  in 
rounding  up  or  driving  off  cattle  trespassing  on 
plaintiff's  land*'  cannot  be  introduced  unless  spe- 
ciaUy  averred.  But  under  an  allegation  of  expenses 
incurred  or  paid  because  of  an  injury,  proof  of  lia- 
bilities incurred  and  the  amount  and  nature  thereof 


Cyc];  Southern  R.  Co.  v.  Ward,  110 
Oa.  793.  f6  SB  78. 

Ind.— Elijah  v.  DowUng,  49  Ind.  A. 
515.  97  NB  651. 

Ky. — McDanlel  v.  Hutcherson.  13( 
Ky.  412,  124  SW  384. 

Me. — Patten  v.  Llbbey,  32  Me. 
878. 

Mass. — Peak  v.  Frost,  162  Masa. 
298,  38  NS  516. 

Mich. — Shaw  v.  Hoffman,  21  Mich. 
161. 

N.  Y. — Qumb  v.  Twenty-third  St. 
R.  Co.,  114  N.  T.  411,  21  NB  993: 
Hoffman  v.  Ruddiman,  5  Misc.  326.  26 
NTS  508. 

Or. — Salmon  v.  Olds,  9  Or.  488. 

Tex. — ^Pacific  Express  Co.  v.  Jones, 
62  Tex.  Civ.  A.  367.  113  SW  9B2. 

Utah. — McKinney  v.  Carson,  86 
Utah  180,  99  P  660. 

Wyo. — ^Henderson  v.  Coleman,  19 
Wyo.  183.  115  P  439,  1136. 

And  see  Howard  v.  Washington 
Water  Power  Co.,  75  Wash.  255.  134 
P  927,  52  LRANS  578  (probable 
future  expense). 

[a]  AUegatlon  helfl  InanflolMlt. — 
Texas,  etc.,  R.  Co.  v.  Scott,  (Tex. 
Civ.  A.)  86  SW  1065. 

87.  McKenxie  v.  Mitchell,  123  Oa. 
72,  51  SE  34;  Holmes  v.  McKennan, 
120  111.  A.  320;  Houston,  eta,  R.  Co. 
v.  Adams,  44  Tex.  Civ.  A.  288,  98  SW 
222 

88.  Qumb  v.  Twenty-third  St.  R. 
Co.,  114  N.  T.  411.  21  NE  998;  Hart 
V.  MetropoUUn  St.  R.  Co.,  121  App. 
Div.  732.  108  NTS  494:  Haszlacher  V. 
Third  Ave.  R.  Co.,  56  NTS  380. 

88.  Southern  Pac.  Co.  v.  Hall,  100 
Fed.  760,  41  CCA  50;  North  Chicago 
St.  R.  CJo.  V.  Cotton.  41  111.  A.  811 
[aff  140  111.  486,   29  NE  899]. 

9a  Robinson  v.  Shanks,  118  Ind. 
125,  20  NE  713. 

•1.  Patten  v.  Libbey,  32  Me.  378; 
Vanbusklrk  v.  Quincy,  etc.,  R.  Co,, 
131  Mo.  A.  357,  111  SW  832;  Harper 
V.  Missouri,  etc.,  R.  Co.,  70  Mo.  A. 
604. 

•a.  Dolores  Land,  etc,  Co.  v. 
Jones,  8  Tex.  A.  Civ.  Cas.  i  270. 

B3.  Chicago  v.  Edson,  43  111.  A. 
417;  Fox  V.  Chicago,  etc.,  R.  Co.,  86 
Iowa  388,  S3  NW  259.  17  L.RA  289; 
Plunkett  V.  Minneapolis,  etc.,  R.  Co., 
79  Wis.  222,  48  NW  519.  But  see  Mc- 
Laughlin V.  San  Francisco,  etc.,  R. 
Co.,  lis  Cal.  590,  46  P  839  (holding 
that  under  an  allegation,  in  a  com- 
plaint to  recover  damages  for  per- 
sonal injuries,  that  plaintiff  has 
"necessarily  expended  in  doctor's 
bills"  a  stated  sum,  evidence  is  not 
admissible  to  show  the  amount  of 
liabilities  he  has  incurred  for  such 
bills„but  has  not  paid). 

[a]  Mflelssor  of  allegstioB. — In 
an  action  for  damages  for  personal 
injuries,  an  allegation  in  the  com- 
plaint that  plaintiff  was  "forced  and 
obliged  to  pay,  lay  out,  and  expend," 
etc.,  is  equivalent  to  alleging  that 
she    did    pay,    lay    out,    and    expend. 


Parker  v.  Burgess.  64  Vt,  442,  24  A 
743. 

M.  Kerr  v.  Blair,  47  Tex.  Civ.  A. 
406,  106  SW  648  (so  holding  with  re- 
spect to  a  petition  alleging  a  breach 
of  contract  for  threshing  a  crop  of 
rice,  which  alleges  that  the  expenses 
of  threshing,  sacking,  and  hauling 
the  rice  were  the  prices  which  ob- 
tained in  the  vicinity  of  the  rice  crop 
during  the  year).  And  see  Missouri, 
etc.,  R.  Co.  V.  Letot.  (Tex.  Civ.  A.) 
136  SW  656  (holding  that,  in  the  ab- 
sence of  an  exception  to  the  omlf- 
slon  of  an  allegation  of  the  reason- 
ableness and  necessity  of  certain  iex- 
penses,  the  admission  of  testimony 
that  such  expenses  were  reasonable 
and  necessary  is  not  reversible  er- 
ror). 

•S.  Colo. — Boulder  v.  Stewardson, 
26  Colo.  A.  290,  143  P  820. 

111. — Elam  V.  Majestic  Coal,  etc., 
Co.,  155   111.  A.  876. 

Iowa. — ^Wores  v.  Des  Moines  City 
R.  Co.,  176  Iowa  1,  156  NW  867. 

Ky. — Prestonsburg  Coal  Co.  v. 
Wallen.  159  Ky.  369,  167  SW  396; 
Lexington,  etc.,  R.  Co.  v.  Fields,  152 
Ky.  19,  153  SW  43;  Acton  v.  Smith, 
150  Ky.  703,  150  SW  854:  Louisville, 
etc.,  R.  Co.  V.  Moore,  150  Ky.  692, 
ISO  SW  849;  Cincinnati,  etc.,  R.  Co. 
V.  Silvers,  126  SW  120;  Lexington  R. 
Co.  V.  Britton.  180  Ky.  676,  114  SW 
295;  Chesapeake,  etc.,  R.  Co.  v. 
Crank,  128  Ky.  329,  108  SW  276.  82 
KyL  1202;  Southern  R.  Co.  v.  Haw- 
kins, 121  Ky.  415.  89  SW  258,  28  KyL 
364;  Illinois  Cent.  R.  Co,  v.  Han- 
berry,  66  SW  417,  23  KyL  1867: 
Macon  v.  Padubah  St.  R.  Co.,  62  sW 
496,  23  KyL  46;  Louisville,  etc.,  R. 
Co.  V.  Hudson,  1  KyL  66. 

Mo. — Radtke  v.  St.  Louis  Basket, 
etc.,  Co.,  229  Mo.  1,  129  SW  508; 
O'Leary  v.  Rowan,  81  Mo.  117;  Field 
V.  Metropolitan  St.  R.  Co.,  156  Mo.  A. 
646,  187  SW  1000. 

N.  T.— Kawanov  v.  Gottlieb,  169 
NTS  928 

Okl. — Revel  v.  Prultt,  42  Ok!.  696, 
142  P  1019. 

Or. — Tumey  v.  Southern  Pat.  Co., 
44  Or.  280,  76  P  144,  76  P  1080. 

Tex. — San  Antonio  Tract.  Co.  v. 
Cassanova.  (Civ.  A.)  154  SW  1190; 
Houston  (5ity  St.  R.  Co.  v.  Richart, 
(Civ.  A.)    27  SW  920. 

Utah. — Mickelson  v.  New  Bast  Tln- 
tlc  R.  Co.,  28  Utah  42,  64  P  463. 

Wash. — Stowe  v.  La  Conner  Trad- 
ing, etc.,  Co.,  39  Wash.  28,  80  P  856, 
81  P  97. 

See  Abalas  v.  Consolidated  Constr. 
Co.,  82  Cal.  A.  732,  164  P  19  (holding 
that  an  allegation  that  plaintiff  "ex- 
pended much  for  medicines  and  treat- 
ment and  employment  of  physicians," 
In  the  absence  of  demurrer,  was  suf- 
flclent  to  justify  proof  of  the  exact 
amount  expended). 

[a]  Allegations  held  anfflolcnt, — 
(1)  In  general.  Montgomery  v.  Shir- 
ley,   159   Ala.   289,   48    S   679;   Ruff  v. 


is  admissible  in  the  absence  of  a  motion  to  make  the 
complaint  more  sp)ecific.**  It  is  not  necessary  to 
aver  that  items  were  necessary  or  reasonable,  where 
it  is  shown  that  they  are  the  prices  for  such 
services  which  obtained  in  the  vicinity  at  the 
time.** 

Medical  attendance  and  nnrsing.  In  perhaps  the 
greater  number  of  jurisdictions  it  is  essential  to 
the  admissibility  of  proof  of  payment  or  incurrence 
of  doctor '/fi  bills  occasioned  by  personal  injury  that 
these  facts  be  specially  alleged;*'  in  some  jurisdic- 
tions, however,  particularly  if  the  injury  is  a  severe 
one,  such  expenses  are  considered  as  a  reasonably 
necessary  result  of  the  injury,  and  may  be  proved 
under  a  general  allegation  of  damages.*'  The  pre- 
cise amount  expended  need  not  be  alleged;  an  alle- 
gation of  expense  for  medical  attendance  is  suffi- 
cient,*'  at  least  in  the  absence  of  a  motion  to  make 

beorgla,  ate.,  R.  (>>.,  67  Fla.  224,  64 
S  782;  PitUburgb,  etc,  R.  Ot.  v. 
Lynch,  43  Ind.  A.  177,  87  NE  40; 
Herndon  v.  Springfield,  187  Mo.  A 
513,  119  SW  467.  (2)  An  allegation 
that  plaintiff  was  forced  to  spend 
two  hundred  dollars  endeavoring  to 
be  cured.  Vezina  v.  Shermer.  (Mich.) 
166  NW  697.  (3)  An  allegation  that 
plaintiff  has  and  will  be  compelled  to 
expend  large  sums  for  medicine  and 
medical  attention  justifies  a  recovery 
for  unpaid  medical  expenses  Incurred. 
Hicks  V.  Hammond  Packing  Co.,  184 
Mo.  A.  672.  171  SW  937. 

[b]  Tulancs. — (1)  Where  the 
declaration  demands  Judgment  only 
for  money  laid  out  and  expended,  a 
bill  rendered  to  plaintiff  for  medical 
services  which  he  has  not  paid  is 
inadmissible.  Simeone  v,  Lindsay,  22 
Del.  224,  65  A  778.  (2)  A  recovery 
for  unpaid  medical  expenses  incurred 
by  one  suing  for  a  personal  injury  Is 
not  allowed,  under  an  allegation  and 
prayer,  for  no  other  expenses  than 
those  Incurred  and  paid.  Hicks  v. 
Hammond  Packing  Co.,  184  Mo.  A. 
672.  171  SW  937. 

[c]  Oonllot  of  laws,'— In  an  action 
for  personal  injuries  governed  by 
the  laws  of  a  sister  state,  the  neces- 
sity of  pleading  medical  expenses  is 
governed  by  the  lex  fort,  and  in  Mis- 
souri there  can  be  no  recovery  of 
such  expenses,  unless  pleaded.  La 
Duke  V.  Dexter,  (Mo.  A.)  202  SW 
254. 

96.  Ark.— Blddlc  v.  Riley,  118  Ark. 
206,  176  SW  134,  IiRA1915F  992. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Steele. 
118  NB  824;  Evansvllle,  etc.,  R.  Co. 
v.  Holcomb.  •  Ind.  A.  198,  86  NB  89. 

Minn. — Llndhotm  v.  St.  Paul.  19 
Minn.  246. 

N.  H.— Hopkins  v.  Atlantic,  etc, 
R.  Co.,  86  N.  H.  9,  72  AmD  287. 

Pa. — ^Leonard  v.  Baltimore,  etc.,  R. 
Co.,  259  Pa.  61,  102  A  279:  Hawes  v. 
O'Reilly.  126  Pa.  440.  17  A  642; 
Pennsylvania,  etc..  Canal  Co.  v. 
Qraham,  63  Pa.  290,  3  AmR  549;  Mal- 
lon  V.  Oay,  10  Pa.  Co.  109. 
..Vt— Folsom  V.  Underbill,  86  Vt. 
680. 

97.  Detrtch  V.  Metropolitan  St'R. 
Co.,  125  Mo.  A.  608,  102  SW  1044; 
Cooney  v.  Southern  Electric  R.  Co., 
80  Mo.  A.  226;  Kupferschmid  v. 
Southern  Electric  R.  Co.,  70  Mo.  A. 
438;  Nitschka  v.  Qelaxler,  23  N.  D. 
412,  137  NW  454;  Tumey  v.  Southern 
Pac.  Co.,  44  Or.  280,  76  P  144,  76  P 
1080;  Houston,  etc,  R.  Co.  v.  Stuart, 
(Tex.  Civ.  A.)  48  SW  799  [aff  60  SW 
3331.  See  also  Atchison,  etc.,  R.  Co. 
V.  Click,  (Tex.  Civ.  A.)  82  SW  226 
(holding  that  an  allegation  that 
plaintiff  was  put  to  great  expense  in 
procuring  medicines  and  medical  at- 
tendance is  sustained  by  proof  that 
he  paid  twenty-flve  dollars  for  medi- 
cines and  owed  two  hundred  and  sev- 
enty-flve  doUam  for .  medical  atten- 
tion).    But  see  Lloyd  v.  Knadler,  58 


Vor  latw  oaaaa,  devalopmsiita  and  obaafMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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more  speciflc,*^  or  a  special  demurrer,"  nor  need  the 
day  or  place  at  which  the  services  were  tendered  be 
averred.'  In  some  jurisdictions,  however,  it  is  neces- 
sary that  there  be  an  allegation  of  the  amount  ex- 
pended or  of  a  sum  sufficient  to  cover  the  amount 
expended  and  future  expenditures.^  If  the  amount 
expended  is  alleged,  the  complaint  need  not  in  the 
al^nce  of  a  special  exception  or  demui'rer  allege 
that  such  expenditures  were  reasonable.'  It  is  not 
necessary  to  plead  an  expenditure  for  medical  treat- 
ment and  nursing  aa  a  distinct  cause  of  action,*  nor 
is  it  necessary  to  all^e  an  actual  payment  for  such 
services.*  Where  items  of  expense  have  been  spe- 
cifically alleged  plaintiff  is  confined  to  such  items 
in  his  proof."  Medicine  used  by  a  physician  in  giv- 
ing medical  attention  may  properly  be  recovered,  un- 
der a  claim  lA  a  petition  for  expenses  incurred  for 
"nursing  and  medical  attendance."'  It  has  been 
held  that  under  allegations  of  permanent  injury 
there  may  be  a  recovery  for  future  expenses  of  nurse 
hire,  although  there  is  no  specific  allegation  as  to 
pecuniary  loss  to  accrue  in  the  future  by  reason  of 


such  expenses.* 

Attonwy's  fees.  Attorney's  fees,  not  usually  be- 
ing a  necessary  or  legally  implied  result  of  a  wrong, 
cannot  be  shown  unless  such  expenditure  is  specially 
averred.* 

Breach  of  contract.  Where  performance  of  a  con- 
tract has  been  prevented  by  the  wrongful  act  of  de- 
fendant, plaintiif  may,  under  a  general  allegation  of 
damages,  recover  for  the  proper  and  necessary  ex- 
penses incurred  by  him  in  endeavoring  to  perform 
on  his  part.*" 

[$  316]  f.  Bent.  Loss  of  rents  arising  from  in- 
juries to  property  are  special  damages,,  and  proof 
thereof  cannot  be  admitted  unless  such  loss  is  spe- 
cially averred,**  and  an  averment  of  loss  of  profits 
is  insnfSeient  to  admit  proof  of  loss  of  rents.*' 

[$  317]  g.  Interest.  Interest  is  generaUy  re- 
garded as  an  incident  to  the  debt  and  may  be  recov- 
ered under  the  general  allegation  of  damages  with- 
out being  specially  claimed,**  although,  if  interest 
beyond  the  legal  rate  is  sought  as  damages  by  vir- 
tue of  a  special  contract  between  the  parties,  the 


8W  80S,  23  KyL  776  (holding  that  a 
petition  alleKing  that  plalntllt  ex- 
pended " dollars  for  medical  at- 
tention" la  insuindent  to  support  a 
recovery  for  this  item). 

[a]  AppHotloa  of  rale<— A  recov- 
ery rot  nurses'  services  was  permis- 
sible, when  the  petition  alleged  that 
it  was  necessary  to  employ  nurses, 
and  that  they  were  employed,  al- 
though it  contained  merely  a  general 
allegation  of  damages,  and  did  not 
specify  the  sumi  paid  out,  or  the 
amount  of  liability  Incurred  therefor. 
Wlssler  V.  Atlantic,  123  Iowa  11,  98 
NW  131;  Moore  v.  Southwest  Mis- 
souri Electric  R.  Co.,  100  Mo.  A.  S66, 
75  SW  176. 

[b]  ATeniienf  held  •niDolent. — (1) 
In  general.  Hunter  v.  Philadelphia, 
etc.,  R.  Co.,  24  Del.  5.  75  A  962.  (2) 
Oenerally,  a  general  allegation  by  one 
suing  for  a  personal  Injury  of  the 
expenses  incurred  for  medicine  and 
medical  attention  is  suRlclent,  and 
whether  the  allegation  should  be 
made  more  speclflc  on  defendant's  ap- 
plication so  aa  to  allege  the  names  of 
the  nurses,  the  value  of  their  serv- 
ices, the  specific  value  of  medicine 
and  medical  attention,  depends  on 
whether  defendant  desires  to  raise 
an  issue  aa  to  such  items.  Franklin 
v.  Butcher,  144  Mo.  A.  660,  129  SW 
428. 

ae.  Toledo  Electric  St.  R.  Co.  v. 
Westenhuber,  22  Oh.  Clr.  Ct.  67,  12 
Oh.  Cir.  Dea  22;  Toledo  E3ectric  St. 
R.  Co.  V.  Tucker.  18  Oh.  Clr.  Ct  411, 
7  Oh.  Clr.   Dec.   169. 

M.  Grlffln  v.  Russell,  144  Ga.  275. 
87  SB  10,  LRA1916F  216,  AnnCaa 
1917D  994;  Louisville,  etc,  R.  Co.  v. 
Bradford,  135  Qa.  522,  69  SE  870; 
Louisville,  etc.,  R.  Co.  v.  Barnwell, 
181  Ga.  791.  63  SE  501;  Turley  v.  At- 
lanta, etc..  R.  Co.,  127  Ga.  694,  66  SE 
748,  8  LRANS  695:  Western  Union 
Tel.  Co.  V.  Qrlinth,  111  Ga.  651,  36  SE 
859.  To  same  effect  Candland  v.  Mel- 
len,  46  Utah  519,  151  P  341  (allega- 
tion of  great  expense  in  curing  the 
injury). 

[a]  AUecwUoaa  h«ld  «iiflcl«Bt. — 
(1)  In  general.  Central  Georgia  Pow- 
er Co.  V.  Stubbs.  141  Ga.  172,  80  SE 
636.  (2)  A  petition  In  an  action  for 
damages  from  sickness  due  to  a  nui- 
sance need  not  set  out  the  number 
of  visits  paid  by  a  physician  to  au- 
thorize recovery  therefor.  Central 
Georgia  Power  Co.  v.  Plncher.  141  Ga. 
191.  80  SB  645.  (3)  PlalntlfTs  testi- 
mony as  to  the  number  of  times  he 
was  visited  by  a  physician  is  admis- 
sible under  a  general  allegation  of 
expenditure' of  large  sums  of  money 
for  medical  attendance  and  care. 
Nitschka  v.  Geiszler,  23  N.  D.  412,  137 
NW  <B4. 

1.     St.  Louis,  etc.,  R.  Co.  v.  Stone- 


cypher,  25  Tex.  Civ.  A.  669,  63  SW 
946. 

a.  Lexington,  etc.,  R.  Co.  v.  Fields, 
152  Ky.  19,  163  SW  43;  Louisville, 
etc,  R.  Co.  V.  Moore.  150  Ky.  692,  150 
SW  849;  Bender  v.  Louisville  R.  Co., 
144  Ky.  166.  137  SW  1034:  Blue  Grass 
Tract.  Co.  v.  Ingles,  140  Ky.  488,  131 
SW  278;  Lexington  R.  Co.  v.  John- 
son, 139  Ky.  323,  122  SW  830;  Lloyd 
V.  Knadler,  58  SW  803,  22  KyL  776; 
Sandy  River  C^nnel  Coal  Co.  v.  Cau- 
diil.  16  KyL  665. 

[a]  Thna  where,  in  an  action  fbr 
injuries,  the  petition  left  the  amount 
of  plaintiff's  medical  bills  blank,  it 
was  error  to  admit  evidence  thereof. 
Lexington  R.  Co.  v.  Brltton,  130  Ky. 
676,    114   SW   296. 

8.  Pinder  v.  Wickatrom,  80  Or. 
118,  156  F  583;  Galveston,  etc.,  R.  .Co. 
V.  Greb,  68  Tex.  Civ.  A.  78,  132  SW 
489;  St.  I,ou1b,  etc.,  R.  Co.  v.  Duck, 
(Tex.  Civ.  A.)  69  SW  1027;  Texas, 
etc.,  R.  Co.  V.  Lee,  (Tex.  Civ.  A.)  51 
SW  351.  But  see  Neville  v.  Mitchell, 
28  Tex.  Civ.  A  89,  66  SW  579  (stating 
that  the  better  practice  is  to  allege 
the  reasonableness  of  the  charges). 
Contra  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Tex.  Civ,  A.)   82  SW  787. 

[a]  Appllcatioa  of  nila.r— Although 
the  petition  did  not  allege  in  terms 
that  charges  for  medical,  hoapital, 
and  traveling  expenses  were  reason- 
able, it  was  sufficient  to  authorise  a 
finding  of  special  damages,  where  it 
alleged  that  it  was  necessary  for 
plaintiff  to  Incur  such  expenses, 
Louisville,  etc.,  R.  Co.  v.  Fraxee,  179 
Ky.  488,  200  SW  948. 

4.  Northern  Pac  R.  Co.  V.  Hess, 
2  Wash.  383,  26  P  866. 

5.  Standard  Distilling,  etc.,  Co.  v. 
Hill,  166  Fed.  99,  92  CCA  83;  Camp- 
bell V.  ChllUcothe,  175  Mo.  A.  436,  162 
SW  309;  Texas,  etc,  R.  Co.  v.  Cor- 
nelius, 10  Tex.  Civ.  A.  125,  30  SW  720. 

[a]  niuatratloii.  ■  Where  the  pe- 
tition alleged  that  plaintiff  had  In- 
curred large  expense  for  medicine  and 
medical  services,  proof  that  he  had 
obtained  these  on  credit  will  support 
a  recovery,  not  constituting  a  vari- 
ance. Campbell  v.  ChiUicothe,  176 
Mo.  A.    436,   162   SW   309. 

6.  Galveston,  etc..  R.  Co.  v.  Wesch, 
(Tex.  Civ.  A.)  21  SW  62;  Stowe  v. 
La  Conner  Trading,  etc.,  Co.,  39 
Wash.  28,  80  P  856.  81  P  97. 

7.  Knapp  v.  Sioux  City,  etc.,  R. 
Co..  71  Iowa  41,  32  NW  18;  Nitschka 
V.  Gelailer,  23  N.  D.  412.  137  NW  454. 

8.  Biddle  v.  Riley.  118  Ark.  206, 
176  SW  134,  LRA1915P  992. 

8.  Strang  v.  Whitehead,  12  Wend. 
(N.  T.)  64;  Durnett  v.  Whaley,  2  Tex. 
Unrep.  Cas.  487.  But  compare  Coop- 
er V.  C^appel,  29  La.  Ann.  213  (holding 
that  in  an  action  for  damages  for 
trespass,      such      expenses      may     be 


proved  without  special  averment). 

10.  Moore  v.  Mountcastle,  72  Mo. 
606;  Woodbury  v.  Jones,  44  N.  H. 
206;  Drlggs  v.  Dwlght.  17  Wend. 
(N.  Y.)  71,  31  AmD  288;  Ward  v. 
Smith,  11  Price  19. 

[al  AUegatfons  held  BnfBolmtly 
■peoiflc. — Kenedy  Town,  etc,  Co.  v. 
Victoria  First  Nat,  Bank,  (Tex.  Civ. 
A.)   136  SW  668. 

11.  Cal. — ^Potter  v.  Froment,  47 
Cal.  165. 

Me. — ^Plimpton  v,  Gardiner,  64  Me. 
360. 

Mass. — ^Parker  v.  Lowell,  11  Gray 
363;  Adams  v.  Barry,  10  Gray  361. 

Minn. — Wampach  v.  St.  Paul,  etc, 
R.  Cd.,  21  Minn.  864. 

N.  T.— Squier  v.  Gould,  14  Wend. 
169. 

R.  I.— Healey  v.  Kelley,  21  R.  I. 
489,  44  A  804. 

Tex. — Gulf,  etc..  R.  Co.  v.  Maetse,  2 
Tex.  A.  Civ.  Cas.  {  631. 

[a]  ■afflolmoy  of  aUagattoa.— (1) 
An  allegation  that  plaintiff  has  been 
damaged  by  difficulty  in  renting  his 
property  as  well  as  by  depreciation 
in  its  value,  because  of  the  mainte- 
nance of  a  disreputable  house  adjoin- 
ing, is  sufficient  to  admit  evidence  of 
loss  in  the  rental  value.  Besso  v. 
Sonthworth,  71  Tex.  765.  10  SW  523, 
10  AmSR  814.  (2)  As  plaintiff  is  not 
required  to  plead  his  evidence,  an  al- 
legation of  the  rental  value  of  cer- 
tain property  is  sufficient  without  a 
further  allegation  as  to  whom  he 
could  have  rented  It.  Gunn  v.  Smith, 
(Tex.    Civ.    A.)    135    SW   1059. 

18.  Plimpton  V.  Gardiner,  64  Me.- 
360.  And  see  Choctaw,  etc.,  R.  Co. 
V.  Zwirtz,  13  Okl.  411,  73  P  941  (hold- 
ing that,  where.  In  an  action  against 
a  carrier  for  delay  in  forwarding 
plaintiff's  baggage,  the  petition  al- 
leges that  plaintiff  was  delayed  in 
starting  and  carrying  on  his  busi- 
ness, whereby  he  was  damaged  in  a 
certain  sum.  plaintiff  cannot  recover 
for  the  rental  value  of  the  use  of 
butcher's  tools  contained  in  his  bag- 
gage, without  setting  forth  such 
claim  by  amendment  to  his  petition). 

18.  U.  S.— Chlnn  v.  Hamilton,  6  F. 
Cas.  No.  2,686,  Hempst.  438;  Whltaker 
v.  Pope,  29  P.  C:as.  No.  17,628,  2 
Wood?    463. 

Ala. — Nashville,  etc.,  R.  Co.  v.  Al- 
len. 148  Ala.  664,  41  S  633;  Roberts  v. 
Fleming.  81  Ala.  683;  Godwin  v.  Mc- 
Gehee,  19  Ala.  468:  McWhorter  v. 
Standlfer.  2  Port.  619. 

Ark. — Texas,  etc..  R.  Co.  v.  Don- 
nelly, 46  Ark.  «7;  Mitchell  v.  Conley. 
13  Ark.  414;  State  Bank  v.  Clark.  2 
Ark.    375. 

Cal. — Caasada  v.  Phoenix  Ins.  Co.. 
28  Cal.  628;  Lane  v.  Gluckauf.  28  Cal. 
288.   87  AmD  121. 

Fla. — (^mp    V.    OcaW    First    Nat. 
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declaration  must  declare  specially  therefor.**  So  in 
order  to  entitle  a  party  to  recover  interest  at  the 
rate  allowed  in  another  state  such  rate  must  be  al- 
leged in  the  pleadings;  it  is  not  sufficient  to  prove 
it  at  the  trial  under  the  prayer  for  damages  for  the 
detention  of  the  principal  sum  due.'^ 

[$  318]  0.  Plea  or  Answer — 1.  In  OeneraL  A 
denial  that  plaintiff  has  suffered  damages  in  the  ex- 
act sum  alleged  in  the  complaint  is  insufficient  to 
make  an  issue  as  to  damages.^"  But  where  the 
action  is  brought  for  unliquidated  damages,  an  an- 
swer containing  a  general  denial,  together  with  a 
special  denial  that  plaintiff  has  been  damaged  in 
the  amount  claimed,  has  been  held  sufficient  to  raise 
such  issue.*'  In  some  jurisdictions  it  is  held  that 
the  failure  to  deny  the  amount  of  damages  alleged 
to  have  been  sustained  does  not  admit  them,  that 
plaintiff  must  prove  the  amount  sustained  by  him 
or  he  will  be  entitled  only  to  nominal  damages,*' 
and  that  in  any  event,  defendant  by  not  denying 
damages  cannot  be  held  to  admit  greater  damages 
than  on  the  face  of  the  complaint  be  is  legally  Ua- 


ble  to  pay.*"  Under  the  practice  of  other  states, 
however,  where  there  is  no  issue  made  as  to  the 
damages  alleged  to  have  been  sustained  by  plain- 
tiff, no  proof  as  to  damages  is  required,  but  plain- 
tiff may  be  awarded  the  amount  he  claims."  In  or- 
der to  rely  upon  a  breach  of  an  independent  stipu- 
lation in  the  contract  sued  on,  defendant  must 
allege  such  breach  in  his  answer.^*  Matters  set  up 
by  way  of  recoupment  are  taken  to  be  admitted,  if 
not  denied  in  the  replication.**  The  question  of 
whether  elements  of  damage  are  such  as  may  prop- 
erly be  recovered  is  not  well  raised  by  a  plea.**  De- 
fendant in  his  answer  may  demand  that  penna- 
nent  damages,  if  any,  be  assessed  in  the  present 
action,'''  and,  where  he  does  so,  the  action  becomes 
one 'for  permanent  damages  regardless  of  the  na- 
ture of  plaintiff's  original  claim.*'' 

[$  319]  2.  Hatters  in  Mitigation.  Matters  in 
mitigation  of  damages  may  in  most  jurisdictions 
be  shown  under  an  answer  containing  a  general  de- 
nial only,  and  need  not  be  specially  pleaded,^'  but  in 


Bank,  44  Fla.  497^  S3  S  241,  103  AmSR 
173. 

111. — McConnel  v.  Thomas,  3  III. 
313:  Grand  Lod^e,  A.  O.  U.  W.  v. 
Barley,  60  111.  A.  589  [aft  164  111.  340, 
45    NB    538]. 

Iowa. — Fremont  County  v.  Fremont 
County  Bank,  145  Iowa  8,  16,  123  NW 
782,  AnnCaal912A  1220  [cit  Cyc].  But 
see  Wlnney  v.  .Sandwich  Mfe.  Co.,  86 
Iowa  608.  63  NW  421,  18  LRA  524, 
50  NW  565  (holding  that,  where  the 
complaint  in  an  action  for  a  breach 
of  warranty  asked  Interest  on  the 
damases  only  from  the  commence- 
ment of  the  suit.  It  was  error  for  the 
court  to  Instruct  the  jury  to  allow 
Interest  from  the  date  of  the  sale  of 
the  article  warranted,  although  It  ap- 
peared that  the  entire  verdict  was 
less  than  the  aggregated  claim  for 
damages). 

Kan. — ^Wyandotte,  efc.  Gas  Co.  T. 
Schliefer,  22  Kan.  468.  But  see  Shep- 
ard  V.  Pratt,  16  Kan.  209  (holding 
that  In  that  state,  where  the  demand 
was  liquidated  and  a  sum  certain  was 
claimed,  no  interest  was  recoverable 
unless  claimed  in  the  declaration,  and 
the  time  from  which  It  was  to  be 
computed  stated). 

Ky.— Meek  v.  Lacy,  6  KyL  616. 

La. — Sentell  v.  Hewitt,  49  La.  Ann. 
1021,  22  S  242. 

Mich. — Stanley  v.  Anderson,  107 
Mich.  384,  65  NW  247. 

Minn. — Jones  v.  Burgess,  124  Minn. 
265,  269,  144  NW  954  [clt  Cyc]; 
Brown  V.  Doyle,  69  Minn.  643,  72 
NW  814;  Cooper  v.  Reaney,  4  Minn. 
528. 

Miss. — Washington  v.  Planters' 
Bank,   2  Miss.   230,   28  AmD  333. 

Mo. — Harwood  v.  Larramore,  BO 
Mo.  414;  Padley  v.  Catterlln,  64  Mo. 
A.  629.  But  see  Humphreys  v.  St. 
Louis,  etc.,  R.  Co.,  191  Mo.  A.  710,  178 
SW  238;  Morrison  Grain  Ccf.  v.  Mis- 
souri Pac.  R.  Co.,  182  Mo.  A.  339,  170 
SW  404  (both  cases  holding  that.  In 
a  shipper's  action  for  damages  from 
the  loss  of  property  in  which  the  only 
allegation  of  damages  was  limited  to 
the  precise  value  of  the  property,  in- 
terest on  the  amount  of  the  recovery 
could  not  be  allowed). 

Nebr. — Petersen  v.  Mannlx,  2  Nebr. 
(Unoff.)    795.   90   NW  210. 

Pa. — McGarr  v.  Lloyd,  3  Pa,  474; 
Hubbard  v.  Jackson,  29  WklyNC  66. 

R.  I. — Wccden  v.  Berry,  10  R.  L 
288. 

S.  C. — Llndsey  v.  Bland,  29  S.  C.  L. 
30;  Kincald  v.  Neall,  14  S.  C.  L.   201. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Addison,  96  Tex.  61,  70  SW  200; 
Southern  Gas,  etc.,  Engine  Co.  v. 
Adams,  (Civ.  A.)  198  SW  676;  Trinity, 
etc.,   R.    Co.   V.    Doke,    (Civ.    A.)    152 


SW  1174;  Buffalo  Pitts  Co.  v.  String- 
fellow-Hume  Hardware  Co.,  (Civ.  A.) 
129  SW  1161;  Erie  City  Iron  Works  v. 
Noble,  58  Tex.  Civ.  A.  245,  124  SW 
172;  Atchison,  etc.,  R.  Co.  v.  Smythe, 
66  'Tex.  Civ.  A.  667,  119  SW  892;  San 
Antonio,  etc.,  R.  Co.  v.  Tlmon,  (Civ. 
A.)  110  SW  82;  International,  etc.,  R. 
Co.  V.  Lewis,  (Civ.  A.)  28  SW  323; 
Ross  V.  McOuffln,  2  Tex.  A.  Civ.  Cas. 
!  458.  And  see  St.  Louis  Southwest- 
ern R.  Co.  V.  Starks,  (Civ.  A.)  109  SW 
1003  (recognizing  the  rule  but  hold- 
ing that  it  does  not  obtain  where  the 
damages  are  itemized  and  the  aggre- 
gate equals  the  full  amount  sued 
for).  But  see  Wells  v.  Crittenden, 
(Civ.  A.)  189  SW  296  (holding  that, 
to  recover  interest  upon  an  unliqui- 
dated claim  for  damages,  interest 
must  be  asked  for  or  embraced  In  the 
aggregate  amount  laid  as  damages) ; 
Stephenson  v.  Luttrell,  (Civ.  A.)  160 
SW  666  (holding  that,  although  not 
mentioned  by  name,  there  may  be  a 
basis  for  awarding  interest  where 
there  is  a  claim  for  damages  In  a 
sum  greater  than  principal  and  in- 
terest, but  that  the  rule  is  otherwise 
where  a  specific  sum  Is  claimed  as 
damages  and  there  are  no  features 
requiring  the  assessment  of  interest 
as  a  part  of  the  damages). 

Vt.— Allen  V.  Lyman,  27  Vt.  20. 

Bng. — Paine  V.  Pritohard,  2  C.  &  P. 
558,  12  E!CL  731. 

See  Steen  v.  Neva,  37  N.  D.  40,  46, 
163  NW  272  (recognizing  the  rule  but 
holding  that  "it  is  also  the  rule  that, 
unless  It  is  specifically  claimed.  It 
cannot  be  considered  as  a  part  of  the 
debt,  but  can  only  be  recovered  as 
damages  for  the  detention  of  the 
money.  Such  being  the  case.  It  is 
very  clear  that  the  Judgmint,  includ- 
ing the  damages,  could  not  exceed  the 
sum  claimed  in  the  ad  damnum 
clause   of   the   complaint"). 

Compare  Seaboard  Air-Line  R.  Co. 
v.  Gnann,  142  Ga.  381,  82  SB  1066 
(holding  that,  in  an  action  on  the 
case,  an  amendment  enlarging  the 
damages  so  as  to  include  a  sum 
equivalent  to  interest  at  seven  per 
cent  per  annum,  calculated  on  the 
amount  first  laid,  did  not  allege  a 
claim  for  interest  as  such). 

[a]  A  ■peolfic  nun  need  not  be 
asked  as  interest;  it  Is  sufflctent  to 
ask  for  interest  at  a  certain  rate 
from  a  named  date.  Texas,  etc.,  R. 
Co.  V.  Carter,  (Tex.  Civ.  A.)  204  SW 
478. 

14.  <3amp  v.  Ocala  First  Nat. 
Bank,  44  Fla.  497,  33  S  241,  103  AmSR 
173;  Wilson  v.  Dean,  10  Iowa  432; 
Talcott  V.  Marston,  3  Minn.  339.  But 
see  Smith  v.  Whitaker,  23  111.  367 
(holding  that  this  rule  does  not  ap- 


ply  where   the   parties    flx   or  agree 
upon    a   penalty    as    the    measure   of 
damages,  in  the  contract  itself). 
16.     Hill  V.   George,  5  Tex.  87. 

16.  Huston  V.  Twin,  etc.,  Tp.  Road 
Co.,  45  Ca\.  550;  Patterson  v.  Ely,  19 
Cal.  28;  Higglns  v.  Wortell,  18  Cil. 
830;  Conway  v.  Clinton,   1   Utah  215. 

17.  Conway  v.  U.  S.,  95  Fed.  615. 
37  CCA  200;  Rosado  ▼.  Ponce  R,  etc., 
Co.,  20  Porto  Rico  628.  552  [cit  C:>c]. 

IS.  Hermann  v.  Martin.  107  Ky. 
642,  55  SW  429,  21  KyL  1396;  Van- 
derslice  v.  Newton,  4  N.  T.  130; 
Howell  V.  Bennett,  74  Hun  555,  !$ 
NTS  627;  Woodruff  v.  Cook,  25  Barb. 
(N,  T.)  505;  Stuart  V.  Binsse.  23  N.  T. 
Super.  436;  McKensie  v.  Farrell,  !'• 
N.  T.  Super.  192;  Hackett  v.  Rich- 
ards, .3  B.  D.  Smith  IS  [rev  on  other 
grounds  13  N.  Y.  138];  Connoss  v. 
Meir,  2  E.  D.  Smith  (N.  Y.)  314;  Gil- 
bert V.  Rounds,  14  HowPr  (N.  Y.) 
46;  Bartelt  v.  Braunsdorf.  57  Wis.  1. 
14  NW  869;  Jenkins  v.  Steanka,  1» 
Wis.  126.  88  AmD  676.  See  HcCord 
V.  Doniphan  Branch  R.  Co.,  21  Mo.  A. 
92  (holding  that  in  an  action  for  dam- 
ages for  trespass  in  digging  and  car- 
rying away  earth  from  plaintilTs 
land,  plaintiff  Is  entitled  to  nominal 
damages  only,  under  an  answer  which 
after  a  general  denial  admits  the 
taking,  and  pleads  a  license,  but  does 
not  admit  any  amount  of  damage), 

AdmisBion  of  aTennuKfai  of  dam- 
affas  by  tmOxO^  to  daajr  see  Pleading 
[31  Cyc  210).  . 

19.  Cristman  v.  Paul,  16  HowPr 
(N.  Y.)  17. 

30.  Johnson  v.  Vance.  86  Cal.  110, 
24  P  862;  Huston  v.  Twin,  etc.,  Tp. 
Road  Co.,  45  Cal.  560;  Dimick  v. 
Campbell,  31  Cal.  238:  Parker  v.  La- 
nier. 82  Qa.   216,  6  SB  57. 

AsaesnaMrt  of  daauuras  see  infra 
S:  342-356. 

ai.  Lamson,  etc.,  Mfg.  Co.  v.  Rus- 
sell, 112  Mass.  387. 

as.  Chicago  Legal-  News  Co.  v. 
Browne,  5  HI.  A.  260  [aff  103  HI. 
317]. 

33.  Western  Union  Tel.  Co.  v.  F»- 
vish,   196  Ala.   4,  71   S  183. 

[a]  AppUMttten  of  ml*^ — ^When  an 
element  of  damages  is  claimed  which 
the  complaint  shows  Is  not  recover- 
able, the  proper  way  to  r^se  the  ob- 
jection is  by  a  motion  to  strike  out 
the  objection  to  the  evidence  offereo 
to  show  the  damages,  or  by  a  request 
for  proper  instructions  to  the  Jon'- 
Painter  v.  Munn,  117  Ala.  322,  iJ  S 
83,    67    AmSR   170. 

34.  Ridley  v.  Seaboard,  etc,  R.  Co., 
124   N.   C.    37,   32    SE    379. 

8S.     Hocutt  V.  Wilmington,  etc.  K. 
Co.,    124    N.    C.    214,    82    SE   681. 
88.     U.     S. — Canton-Hughes    PumP 
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some  jurisdictions  the  opposite  rule  prevails,*'  and 
in  still  other  jurisdictions  the  rule  is  that  it  is 
only  new  matter  in  mitigation  that  must  be  affirma- 
tively pleaded,  that  anything  in  evidence  which 
tends  to  disprove  the  amount  of  damages  alleged  is 
still  competent  under  the  general  issue  and  must  be 
considered  by  the  jury  along  with  the  other  testi- 
mony in  the  case." 


[$  320]  D.  Xssms,  Proof,  and  Variance— 1.  In 
QoieraL  In  an  action  for  damages  the  pleadings 
and  proof  must  correspond.'*  The  damages  recov- 
ered must  be  warranted  by  the  pleadings,'"  and  a 
defendant  is  entitled  to  know  from  the  declaration 
the  character  of  the  injury  for  which  he  ipust 
answer.  JE^vidence  of  damages  for  ^an  injury  not 
ihentioned  therein  or  for  which  no  claim  for  dam- 


Co.  T.  Llera,  205  Fed.  209.  12S  CCA 
397;  U.  3.  v.  Homestake  Mln.  Co.,  117 
Fed.  481,   54  CCA   803. 

Ala. — ^PeoDle's  Shoe  Co.  v.  Skally, 
19t  Ala.  349.  71  8  719. 

Cal.— Hicks  V.  Drew,  117  Cal.  306. 
49  P  189. 

Conn. — Bradley  v.  Reynolds,  61 
Conn.  271,  23  A  928. 

Ind.— Mosler  v.  Stoll,  119  Ind.  244. 
20  NE  752;  Stewart  v.  Muse,  62  Ind. 
3S5:  BUziard  v.  Applegate,  61  Ind. 
368;  Smith  v.  Liaher.  23  Ind.  600; 
Mug  V.  Ostendorf,  49  Ind.  A.  71,  96 
NE  780.  To  slnrillar  effect  see  AlUa 
V.   Nanson,    41    Ind.    154. 

Ky.— Bell-Knox  Coal  Co.  v.  Qreg- 
ory.  152  Ky.  415,  153  SW  465;  Le- 
"grand  V.  Baker,  6  T.  B,  Men.  235. 
Compare  Cincinnati,  etc.,  R.  Co.  v. 
Cpbtree,  100  SV?  318,  320,  30  KyL 
1000  [clt  Cyc]  (holding  the  contrary 
where  the  effect  of  the  evidence  is  to 
inject  into  the  case  a  claim  of  con- 
tributory n'eclect). 

Mass. — ^Mayo  v.  SprinKfleld,  138 
Maaa.  70. 

Mich. — Osbom  v.  Lovell,-  36  Mich. 
246;  Delevan  v.  Bates,  1  Mich.  97. 

Miss. — Tazoo,  etc,  R.  Co.  v.  Sultan, 
106  Miss.  373,  63  S  672.  49  L.RANS 
760;  Grayson  v.  Brooks,  64  Miss.  410, 
1  8  482. 

Mo. — Bogrgess  v.  Metropolitan  St.  R. 
Co.,  118  Mo.  328,  23  SW  159,  24  SW 
210;  Beck  v.  Dowell,  40  Mo.  A.  71. 
Contra  State  v.  Dlckman,  146  Mo.  A. 
396.  124  SW  29. 

N.  J.— Hopple  v.  Hlgbee,  23  N.  J.  L. 
342. 

N  M.— Huning  v.  Chaves,  7  N.  M. 
128,  34  P  44. 

N.  C— Crelghton  v.  Charlotte  Wa- 
ter Comrs.,  143  N.  C.  171,  174,  65  SB 
511,  10  AnnCas  218  [quot  Cyc]; 
Moore  v.  McNalry,  12   N.  C.   319. 

Tex. — Mexican  Cent.  R.  Co.  v.  Good- 
man, (Civ.  A.)  43  SW  580;  Waxaha- 
chle  V.  Connor,  (Civ.  A.)  35  SW  692. 
But  see  World's  Special  Films  Corp. 
V.  Pichtenberg,  (Civ.  A.)  176  SW  733 
(holding  the  contrary  as  to  a  claim 
that  plaintiff  did  not  attempt  to  minl- 
mlxe  his  damages);  Missouri,  etc.,  R. 
Co.  V.  Smith,  49  Tex.  Civ.  A.  610,  108 
SW  1195  (holding  that  aggravation 
of  injury  through  plaintiff's  failure 
to  wear  a  truss  must  be  pleaded  in 
defense). 

W.  Va. — ^Hargreaves  v.  Kimberly, 
26  W.  Va.  787,  63  AmR  121. 

[a]  Pnwton  for  plijraloal  doMUtjr. 
— ^Where  plaintiff's  physical  condition 
prior  to  the  Injuries  sued  for  be- 
comes a  material  inquiry,  the  fact 
that  he  Is  drawing  a  federal  pension, 
granted  on  the  ground  of  physical 
debility.  Is  pertinent,  and  is  admis- 
sible without  being  pleaded.  Haw- 
kins V.  Missouri,  etc.,  R.  Co.,  36  Tex. 
Civ.  A.  633,  83  SW  62. 
„a7.  U.  S.— U.  S.  V.  Mullan  Fuel 
Co..  118  Fed.  663. 

(^lo. — Ramsay  v.  Meade,  87  Colo. 
4«5.  86  P  1018. 

.  Iowa. — Frank  v.  Berry,  128  Iowa 
223,  103  NW  358;  Vlerling  v.  Binder, 
113  Iowa  337,  85  NW  621. 
.  N.  T.— McKyring  v.  Bull,  16  N.  Y. 
297,  69  AmD  696;  Blssell  v.  Press 
Pub.  Co.,  62  Hun  561,  17  NTS  393; 
fell  V.  Evening  Post  Pub.  Co.,  38 
Hun  11  fapp  dlsm  101  N.  Y.  641 
mem];  Wandel  v.  Edwards,  25  Hun 
J98;  Hatfield  v.  Lasher,  17  Hun  23 
[alt  81  N.  T.  246];  Bennett  v.  Mat- 
thews, 64  Barb.  410;  Dolevln  v.  Wild- 
er, 30  N.  Y.  Super.  819,  34  HowPr  488; 
Smith  V.  Trafton,  26  N.  Y.  Super.  709; 
Mitchell  V.  Cody,  6  Misc.  807,  26  NTS 
'81.  Contra  Harter  v.  Crill,  33  Barb. 
(N.  T.)  288;  Wehle  v.  Butler,  34  N.  Y. 


Super.  215,  36  I^  T.  Super.  1,  12  Abb 
PrNS  139,  43  HowPr  6  [aS  61  N.  T. 
245]. 

Utah. — Reed  v.  Union  Cent.  L.  Ins. 
Co.,  21  Utah  295,  61  P   21. 

"The,  question  whether  the  facts 
set  up  In  mitigation  are  or  are  not 
such  as  should  be  admitted  to  be  in 
evidence  In  mitigation,  must  be  de- 
termined by  the  presiding  judge  upon 
the  trial."     Smith  v.  Trafton,  supra. 

[a]  IKatarlality^-AIlegation  of 
matter  In  mitigation  of  damages  is 
not  material.  It  requires  no  reply, 
and  is  not  the  subject  of  demurrer. 
It  Is  not  set  up  as  a  defense,  but 
merely  as  a  notice.  Smith  v.  Trafton, 
26  N.  Y.  Super.  709  [clt  Maretzek  v. 
Cauldwell,  25  N.  Y.  Super.  715,  19 
AbbPr  35;  Newman  v.  Otto,  6  N.  Y. 
Super.  668.  10  NYLegObs  14]. 

as.    Hatan   v.  Mackay,   68  Or.   100, 

126  P  991. 

39.  Ark. — Owen  v.  Jones,  14  Ark. 
502. 

Del. — Murden  v.  Lewes,  29  Del.  48, 
96  A  506. 

Qa. — Central  Georgia  R.  Co.  v.  Sis- 
trunk,  16  Oa.  A.   683,   85  SB  964. 

Ky. — Haglns  v.  Spencer,  147  Ky. 
184,  143  SW  1023. 

Mass. — Safford  v.  Weare,  142  Mass. 
231,    7   NE   780. 

Mich. — Benson  v.  Jones,  etc..  Ore 
Co.,  185  Mich.  7,  161  NW  707. 

N.  Y.— Keenan  v.  Metropolitan  St. 
R.  Co.,  118  App.  Div.  66,  103  NYS 
61;  Schramm  v.  Interurban  St.  R.  Co., 
96  NYS  176. 

Oh. — Pittsburgh,  etc.,  R.  v.  Bos- 
well,  28  Oh.  Cir.  <it.  694. 

B.  I. — ^Whltlock  V.  Mungiven,  36  R. 
I.   386,  90  A  756. 

S.  C. — Crosby  v.  Seaboard  Air  Line 
R.   Co.,  81   S.   C.  24,  61  SB  1064. 

Tex. — Northern  Texas  Tract.  Co.  v. 
Crouch,  (Civ.  A.)  202'SW  781;  Pecos, 
etc.,  R.  Co.  V.  McMeans,  (Civ.  A.^  188 
SW  692;  St.  Louis  Southwestern  R. 
Co.  V.  Riddle,  63  Tex.  Civ.  A.  569, 
133  SW  694;  Mlssoi'rl,  etc.,  R.  Co. 
V.  Linton,  (Civ.  A.)  109  SW  942; 
Oulf,  etc.,  R.  Co.  V.  Cooper,  (Cav.  A.) 
89  SW  1001  [op  withdrawn  (Civ.  A.) 
88  SW  301];  Texas,  etc.,  R.  Co.  v. 
Arnett,  40  Tex.  Civ.  A.  76,  88  SW  448; 
Dallas  ■  Cons.  Electric  St.  R.  Co.  v. 
Hardy,  (Civ.  A.)  86  SW  1063;  Texas, 
etc.,  R.  Co.  V.  Looney,  88  Tex.  Civ.  A. 
495,   77   SW   254. 

Utah. — McKlnney  v.  Carson,  36 
Utah  180,  99  P  660. 

See  caees  infra  notes  30-52. 

[a]  Wo  vaziaBo*. — (1)  An  allega- 
tion that  the  hips  were  sprained, 
bruised,  and  Injured  is  supported  by 
proof  oit  Injury  to  either  hip.  South- 
ern R.  Co.  V.  Blake,  61  Tex.  Civ.  A. 
396,  128  SW  668.  (2)  Petition  alleg- 
ing that  water  damaged  a  large 
amount  of  merchandise  and  a  recov- 
ery for  the  property  destroyed.  Mon- 
arch Mfg.  Co.  V.  Omaha,  etc.,  R.  Co., 

127  Iowa  611,  108  NW  498. 

[b]  bamstralal  v«il«Bo«r— (1)  In 
the  absence  of  direct  proof  that  de- 
fendant has  been  misled,  proof  of  an 
anteflectlon  instead  of  an  alleged  re- 
troflectlon  of  the  womb  is,  if  a  vari- 
ance at  all,  harmless.  Missouri,  etc., 
R.  Co.  V.  Turley,  1  Ind.  T.  276,  37 
SW  62.  (2)  Evidence  that  plaintiff 
was  injured  from  the  wheel  of  the 
buggy  striking  his  shoulder  blade 
was  not  materially  variant  from  an 
allegation  of  the  petition  that  he  was 
thrown  on  his  right  arm  and  side 
and  injured.  St.  Louis  Southwestern 
R.  Co.  V.  Smith,  (Tex.  Civ.  A.)  153 
SW  391.  (3)  Proof  that  plaintiff  was 
injured    by    a    charged    electric    wire 

1  coming   in  contact  with   a   different 


part  of  his  body  than  that  alleged 
does  not  constitute  a  material  vari- 
ance. Walters  v.  Appalachian  Power 
Co.,  76  W.  Va.  676,  84  SB  617. 
'  [c]  Bvldsnco  of  the  ^vaUtiaa  or 
nsas  at  a  thing  which  add  to  its 
value  is  ad.nisslble  when  recovery  is 
sought  for  the  loss,  destruction,  or 
Injury  of  such  thing,  without  an  alle- 
gation of  such  qualities  or  uses.  Lan- 
nink  V.  Chicago,  etc.,  R.  Co..  68  Iowa 
602,  27  NW  478. 

[d]  Aa  allaffatlaii  of  iBjnry  to  a 
"pastor*"  will  permit  proof  of  in- 
jury to  the  ground  or  sod  as  well  as 
to  the  grass,  as  the  term  "pasture" 
Inclodes  both.  Oulf,  etc.,  R.  Co.  v. 
Jones,  1  Tex.  Civ.  A.  872,  21  SW  145. 

[e]  Joint  owasnlhi^. — In  an  ac- 
tion on  the  case  for  causing  water  to 
flow  back  on  plamtiff's  land,  injuring 
building  materials  thereon,  he  can- 
not prove.  In  aggravation  of  damages, 
injury  to  the  building  materials,  if 
they  belonged  to  him  and  another  in 
partnership.  Trimble  v.  Gilbert,  3 
Blackf.    (Ind.)    218.  . 

[f]  Tain*. — (1)  A  general  allega- 
tion of  reasonable  value  Is  sufflclent 
to  authorize  the  introduction  of  evi- 
dence of  market  value.  Bl  Paso,  etc., 
Co.  v.  Hall,  (Tex.  Civ.  A.)  156  SW 
356.  (2)  However,  a  general  allega- 
tion of  value  does  not  limit  plaintiff 
to  proof  of  market  value.  Missouri, 
etc,  R.  Co.  v.  Davidson,  25  Tex.  Civ. 
A.  184,  60  SW  278.  (3)  In  the  ab- 
sence of  an  exception  to  an  allega- 
tion of  reasonable  value,  evidence 
either  of  market  value  or  of  In- 
trinsic value,  but  not  evidence  of  spe- 
cial or  particular  value  to  plaintiff, 
is  admissible.  Missouri,  etc.,  R.  Co. 
V.  Crews.  54  Tex.  Civ.  A.  648.  120  SW 
1110.  (4)  Also,  an  averment  of  rea- 
sonable Intrinsic  and  market  value 
allows  of  evidence  of  reasonable 
value,  as  well  as  market  value.  Hous- 
ton, etc,  R.  Co.  V.  Tisdale,  (Tex.  Civ. 
A.)  109  SW  418.  (5)  Where  plaintiff 
did  not  allege  the  market  value  ,of 
grass  destroyed  by  fire  but  the  value 
to  him  for  grazing  purposes,  evidence 
as  to  Its  value  to  him  for  such  pur- 
poses is  admissible.  Oalveston,  etc., 
R.  Co.  V.  Brune,  (Tex.  Civ.  A.)  181 
SW  547. 

Admissions  \tj  dsmnzrsc  see  Plead- 
ing [31  Cyc  833]. 

▼axlanoo  nnsrally  see  Pleading 
[31   Cyc  700f 

30.  U.  S. — Homestead  Co.  v.  Des 
Moines  Electric  Co.,  248  Fed.  439: 
Sullivan  V.  Cartler,  147  Fod.  222,  77 
CCA   448. 

Colo. — ^Denver  Pressed  Brick  Co.  v. 
Le  Fevre,  25  Colo.  A.  304,  138  P  434. 

Ky. — Nicholas  v.  Fante,  161  Ky. 
887,  170  SW  979. 

Mass. — O'Brien  V.  Worcester,  172 
Mass.   348,   52  NK  385. 

Mich. — Ketchum  v.  Filllngham,  162 
Mich.  704,  127  NW  702;  Wilkinson  V. 
Detroit  Steel,  etc..  Works,  73  Mich. 
406.   41   NW  490. 

N.  Y. — Gorman  v.  New  York,  etc.. 
R  Co.,  128  App.  DlV.  414,  113  NYS 
219. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Freder- 
Ickson,  (Sup.)  19  SW  124;  Suderman 
V.  Krlger,  50  Tex.  Civ.  A.  29,  109  SW 
878;  Galveston,  etc..  R.  Co.  v.  War- 
necke.  43  Tex.  Civ.  A.  83,  96  SW  600; 
Texas,  etc.,  R.  Co.  v.  Andrews,  (Civ. 
A.)  80  SW  890;  Gulf,  etc.,  R.  Co.  v. 
Hall.  34  Tex.  Civ.  A.  635,  80  SW  133. 

Wash. — Berg  v.  Humptullps  Boom, 
etc.,  Impr.  Co,,  88  Wash. -842,  80  P 
528. 

[a]  XUnstratlOB.^ — In  a  Joint  action 
by  the  owners  of  a  lot  to  recover  for 
the  acts   of  a   city   In   walUng   up  a 
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ages  is  all^;<ed,"  or  for  which  the  claim  has  been 
abandoned  *'  cannot  be  admitted.  So  in  an  action 
for  personal  injury,  where  plaintiff "  describes  in 
his  petition  the  different  parts  of  his  body  injured, 
it  is  presumed  that  this  specification  covers  the 
whole  cause  of  action,  and  that  proof  of  an  in- 
j^ry  to  a  wholly  different  part  of  the  body  cannot 
be  shown;**  and  an  analogous  rule  has  been  ap- 


plied to  allegations  of  damages  to  property,**  or  of 
a  breach  of  a  contract.*'  Qeneral  rules  providing 
that  a  variance  shall  not  be  fatal  unless  mislead- 
ing are  applicable  in  actions  for  damages."  So  too 
special  damages  ftiust  be  proved  as  alleged,*''  and 
therefore  averments  of  special  damages  of  a  cer- 
tain nature  will  not  authoWze  proof  of  special  dam- 
ages not  suggested  by  such  averments;**  nor  is  an 


sewer,  plaintiffs  cAnnot  recover  for 
Injuries  to  their  health.  O'Brien  v. 
Worcester,  172  Hags.  348.  52  NK  386. 

31.  U.  S. — Cincinnati  Siemens- 
Lungren  Oaa  Illuminating;  Co.  v. 
Western  Slemens-Lungrren  Co.,  152 
U.  S.  200.  14  set  523,  38  L.  ed.  411. 

Cal. — Lathrope  v.  Flood,  135  Cal. 
458,  67  P  683,  57  LRA  215. 

Colo. — Denver  City  Tramway  Co.  v. 
Cowan,  51  Colo.  64,  116  P  136. 

Conn. — Taylor  v.  Keeler,  60  Conn. 
346. 

Del.— Dolby  V.  Hearn,  15  Del.  158, 
37  A  45. 

Fla. — Jacksonville  Electric  Co.  v. 
Batchls,   54  Fla.  192.  44  S  933. 

1A\. — Murray  v.  Vandalla  R.  Co..  202 
111.  A.  362:  O'Connor  v.  Prendergast, 
99  111.  A.  631;  Chicago  City  R.  Co.  v. 
aregg,   69   111.  A.  77. 

Mass. — BIcDonnell  v.  Cambridge  R. 
Co..  151  Mass.  159.  23  NE  841;  Hunt- 
er V.  Farjen,  127  Mass.  481.  34  AmR 
423. 

Mo. — Glover  v.  Liverpool,  eta.  Ins. 
Co..  193  Mo.  A.  489.  186  SW  583;  Par- 
tello  v.  Missouri  Pac.  R.  Co..  141  Mo. 
A.  162,  107  SW  473;  Stevens  v.  Kan- 
sas City  R.  Co.,  126  Mo.  A.  619,  105 
SW  26;  Arnold  v.  Maryville,  110  Mo. 
A.   254,  85  SW  107. 

Mont. — Carron  v.  Clark,  14  Mont. 
301,  36  P  178. 

N.  Y.— Hess  V.  Metropolitan  St.  R. 
Co.,  27  Misc.  823,  57  NTS  222;  Le- 
ioune  V.  Dry  Dock,  etc.,  R.  Co..  86 
NTS   749. 

Oh. — Lake  Shore  Enectrtc  R.  Co.  v. 
Hobart,  13  Oh.  Clr.  Ct.  N.   S.  692. 

Tex. — Northern  Texas  Tract.  Co.  v. 
Crouch,  (Civ.  A.i  202  SW  781;  Gulf, 
etc.,  R.  Co.  V.  Craft.  (Civ.  A.J  102 
SW  170;  Houston,  etc.,  R.  Co.  v.  An- 
derson, 44  Tex.  Civ.  A.  394.  98  SW 
440;  Houston,  etc..  R  Co.  v.  Lackey. 
12  Tex.  Civ.  A.  229.  S3  SW  768.  And 
see  Memphis  Cotton  Oil  Co.  v.  T61- 
bert.  (Civ.  A.)  171  SW  309  (recognis- 
ing  the  rule). 

And  see  Morton  v.  Seattle,  53 
Wash.  316.  101  P  1091  (holding  that, 
although  matter  offered  In  evidence 
is  a  natural  and  proximate  result  of 
the  general  injuries  alleged,  yet, 
where  defendant  is  taken  by  surprise 
on  account  of  the  matter  not  being 
alleged  in  the  complaint, '  the  court 
should  either  reject  the  evidence  or 
grant  a  continuance  to  enable  de- 
fendant to  prepare  to  meet  the  new 
Issue). 

[a]  Aspllostloaa  of  rol*^— (1)- 
Where  plaintiff  alleged  that  her  foot 
was  violently  wrenched,  the  bones 
thereof  broken,  and  the  ligaments 
torn  and  ruptured,  "in  consequence  of 
which"  she  suffered  "great  pain  of 
body  and  mind  and  became  perma- 
nently disabled  in  said  foot,"  and 
was  put  to  certain  expense,  evidence 
as  to  a  cancer  on  the  foot,  resulting 
from  such  injury,  and  necessitating 
amputation  of  the  foot,  was  Inadmis- 
sible. Arnold  v.  Maryville.  110  Mo. 
A.  254,  85  SW  107.  (2)  If  Injury 
to  both  person  and  property  Is  caused 
by  the  same  act.  and  no  averment  of 
damages  Is  made  for  the  Injury  to 
the  latter,  evidence  thereof  cantiot 
be  received.  Freeland  v.  Brooklyn 
Heights  R.  Co..  54  App.  Dlv.  90.  66 
NTS  321.  (3)  Where  the  manner  of 
erecting  a  building  adjoining  that  of 
plaintiff  is  complained  of  as  causing 
the  damage  to  his  property,  proof 
that  plaintiff's  property  has  been 
damaged  by  the  fact  of  the  erection 
of  the  building  mentioned  In  the  dec- 
laration cannot  be  given.    Wilson  v. 


Htnsley.  13  Md.  64.     ' 

[b]  ▼UiMo*  iMld  linin«fn«l.r— 
Colorado  Springs,  etc.,  R.  Co.  v.  Al- 
len, 48  Colo.  4,  108  P  990. 

Mkttacs  whtoh  mnM  b«  aMcteUjr 
pl*s4«d   see   supra    t{    311-317. 

39.  Whorley  v.  Tennessee  <Centen- 
nlal  Exposition  Co..  (Tenn.  Ch.  A.)  62 
SW  346. 

[a]  OUIa  Bot  «taadOB«a<— Where 
the  allegations  of  the  petition  de- 
manding damages  In  a  specified  sum 
for  Injuries  to  an  automobile  were 
not  withdrawn  when  plaintiff,  on  mo- 
tion of  defendant  for  a  more  specific 
statement,  filed  an  account  for  re- 
pairs, the  court  could  adopt  any  prop- 
er rule  of  damages.  Neel  v.  Smith, 
(Iowa)   147  NW  183. 

83.  Ind. — CThesapeake.  etc.,  R.  Co. 
V.  Perry.  (A.)  118  NB  548. 

Ky. — Huntington  Contract  Co.  v. 
Bush,   179   Ky.   433,   200   SW   618. 

Mo. — Martin  v.  Kansas  City  R.  Co., 
(A.)  204  SW  5S9;  Arnold  v.  Maryville. 
110   Mo.   A.   254,    86   SW  107. 

Mont. — Gordon  v.  Northern  Paa  R- 
Co.,  39  Mont.  671.  104  P  679,  18  Ann 
Cas  583. 

N.  T.— Keefe  v.  Lee.  197  N.  T.  68. 
74,  90  NE  344.  27  LRANS  837;  Her- 
gert  v.  Union  R.  Co.,  25  App.  Div.  218, 
49  NTS  307. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Doy- 
al.  (Civ.  A.)  142  SW  610;  Houston, 
etc..  R.  Co.  V.  Gerald,  60  Tex.  Civ.  A. 
151,  128  SW  166;  Southwestern  Tel., 
etc.,  Co.  V.  Tucker,  (Civ.  A.)  98  SW 
909;  Texas  State  Fair  v.  Marti,  SO 
Tex.  Civ.  A.  132,  69  S'W  432;  Inter- 
national, etc..  R.  Co.  V.  Beasley.  9 
Tex.  dy.  A.  569,  29  SW  1121. 

Utah. — Pugmire  v.  Oregon  Short 
Line  R.  Co.,  33  Utah  27,  92  P  762, 
126  AmSR  805.  13  LRANS  666,  14 
AnnCas   384. 

"Where  a  plaintiff  attempts  by  his 
complaint  to  specify  particular  dam- 
ages which  he  claims  to  have  suf- 
fered, he  thereby,  at  least  to  some 
extent,  negatives  any  claim  for  dam- 
ages other  than  those  which  he  has 
specified."     Keefe  v.  Lee,  supra. 

[a]  ninatratloiis. — (1)  An  aver- 
ment that  on  account  of  the  injury 
to  his  right  eye  plaintiff  suffered  ex- 
cruciating pain,  while  sufficient  to 
authorise  evidence  of  pain  in  the  left 
eye,  was  not  sufficient  to  justify  evi- 
dence that  the  injury  to  the  right 
eye  resulted  in  a  general  Impairment 
of  the  sight  in  the  left.  Gordon  v. 
Northern  Pac.  R.  Co.,  39  Mont.  671, 
104  P  679,  18  AnnCas  683.  (2)  Under 
allegations  that  a  horse  attacked 
plaintiff,  kicking  him  in  his  legs  and 
feet,  striking  him  upon  the  head, 
breaking  his  skull,  tearing  the  skin 
and  scalp  therefrom,  wounding,  etc.. 
his  right  leg  and  body,  and  nearly 
killing  blm.  .plaintiff  could  not  prove 
that  the  injuries  made  him  deaf. 
Keefe  v.  Lee.  197  N.  T.  68,  90  NB  344, 
27  LRANS  837  [rev  126  App.  Dlv.  903 
mem.  109  NTS  1134  mem]. 

[b]  Xo  TUlMM*, — Proof  that  one 
of  plaintiff's  legs  was  broken  and  an 
elbow  Injured  and  allegation  that  di- 
vers bones  of  her  body  were  broken. 
Elgin,  etc..  Tract.  Co.  v.  Wilson,  217 
111.  47.  76  NE  436  [aff  120  111.  A.  371]. 

fc]  "Qtberwlse  Injured,"  eto. — 
(1)  In  one  jurisdiction  it  was  held 
that  where  allegation  of  specific  per- 
sonal Injuries  is  made  a  further  al- 
legation that  plaintiff  was  "other- 
wise  greatly  hurt  and'  wounded"  does 
not  authorize  proof  of  Injuries,  other 
than  those  specifically  alleged.  Ches- 
apeake,   etc.,    R.    Co.    V.    Hanmer.    66 


SW  375.  23  KyL  1846.  (2)  Although 
In  another  jurisdiction  the  rule 
seems  to  be  otherwise.  Mauch  v. 
Hartford,  112  Wis.  40,  87  NW  816.  (3) 
And  where,  after  a  specific  designa- 
tion of  an  injury,  a  general  allegation 
that  plaintiff  was  otherwise  Internal- 
ly and  permanently  injured  is  made, 
it  has  been  held  that  defendant  la  re- 
quired merely  to  meet  evidence  tend- 
ing to  show  that  the  Internal  and  per- 
manent injuries  related  to  and  re- 
sulted from  the  alleged  specific  In- 
Jury.  O'Connor  v.  Prendergast.  99 
ill.  A.   531. 

34.  Pittsburg,  etc.,  R.  Co.  v.  Nofts- 
ger  148  Ind.  101,  47  NE  882;  Gamble 
V.  Mullln.  74  Iowa  99,  36  NW  909; 
Stewart  v.  Baltimore,  etc..  R.  Co.,  33 
W.  Va.  88,   10  SE  26. 

[a]  ntawtnttlOB. — Where  a  peti- 
tion claims  damages  for  injuries  to 
furniture,  injuries  to  articles  not 
proi)erly  Included  within  that  term, 
such  as  coffee,  sugar,  and  apples,  can- 
not be  shown.  Whitmore  v.  Bow- 
man.   4    Greene    (Iowa)    148. 

[b]  AUsmtloa  beld  to  permit  evl- 
deaa*  of.— -injury  to  any  part  of 
steer's  body.  Hax  v.  Quincy,  etc.,  R. 
Co.,  123  Mo.  A.  172,  100  SW  893. 

35.  District  of  Columbia  v.  Cam- 
den Iron  Works,  15  App.  (D.  C.)  198 
[aff  181  U.  S.  463.  21  SCt  680,  45  L. 
ed.  948];  Rathborne,  etc.,  R.  Co.  v. 
Wheellhan,  82  Minn.  SO,  84  NV7  638; 
Eastham  v.  Crowder.  10  Humphr. 
(Tenn.)  194.  But  see  Csarnlkow  v. 
Baxter,  148  App.  Div.  81.  ISO  NTS 
617  (holding  that  allegations  of  spe- 
cial damages  do  not  prevent  recovery 
under  allegations  of  general  damages, 
although  there  are  no  averments 
showing  the  nature  of  the  general 
damage). 

36.  Ind. — Louisville,  etc..  Tract. 
Co.  V.  Lloyd,  68  Ind.  A.  89,  105  NB 
519. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Turley,   1      Ind.   T.   275,  87   SW   62. 

Kan. — Mosler  v.  Butler  County,  91 
Kan.  825,   139  P  414. 

Mo. — Cossitt  V.  R.  Co..  224  Mo.  97, 
12S  S'W  569 

N.  C— Watklns  v.  Kaolin  Mfg.  Co.. 
131  N.  C.  636,  42  SE  983.  60  LRA  617. 

Wash. — Northern  Pac.  R.  Co.  v. 
O'Brien,  1  Wash.  599,  21  P  32. 

37.  D.  C. — ^Denison  v.  Lewis,  6 
App.   328. 

Mo. — Barrett  v.  Western  Union  Tel. 
Co.,  42  Mo.  A.  542. 

N.  C. — American  Pure  Food  Co.  v. 
Elliott.  161  N.  C.  393.  66  SE  451.  31 
LRANS   910. 

N.  D. — Russell  v.  Olson.  22  N.  D. 
410,  133  NW  1030,  87  LRANS  1217, 
AnnCaBl914B  1069;  Hayes  v.  C>>oley. 
13  N.  D.   204,  100  NW  250. 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co.  V.  Pettlt,  47  Tex.  Ov.  A.  364.  106 
SW  42. 

[a]  UnpalnMBt  of  eacalav  «av«o- 
Ity. — ^Where  diminished  capacity  to 
earn  money  in  a  particular  occupa- 
tion is  alleged,  it  Is  necessary  to 
prove  facta  from  which  the  Jury  can 
determine  the  probable  loss  there- 
from, but,  where  there  Is  a  general 
allegation  that  the  Injury  caused  di- 
minished capacity  to  earn  money  In 
all  ways  and  the  evidence  shows  that 
plaintiff  was  injured,  the  jury  can 
determine  from  their  general  knowl- 
edge and  experience  the  amount  of 
such  damages.  Dallas  Cons.  Electric 
.St.  R.  Co.  V.  Motwiller,  (Tex.  CMv.  A.) 
112  SW  794. 

38.  Ala.— Pollock  v.  Qantt,  69  Ala. 
373,  44  AmR  519. 


For  later  oaaes,  developmeats  and  eliaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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averment  of  an  expenditnlre  Bnstained  by  evidenoe 
of  liability  incurred."  Proof  of  certain  of  the  dam- 
ages which  go  to  make  up  the  whole  Bum  claimed 
should  be  limited  to  the  amount  paid  for  such 
items  as  allied  in  the  complaint,  but  if  evidence 
showing  a  greater  expenditure  for  a  particular  item 
is  given,  defendant  must  ask  a  special  charge  of  the 
court  as  to  the  matter  or  he  cannot  afterward  com- 
plain/" A  complaint  seeking  to  recover-  damages 
for  injury  to  the  value  of  plaintifiF's  land  is  not, 
by  an  unnecessary  recital  that  plaintiff  had  tried 
to  sell  a  portion  of  the  land,  converted  into  an 
action  merely  for  damages  for  not  being  able  to 
consummate  a  particular  sale/^ 

[%  321]  2.  Amount  of  Becorery.**  A  failure  by 
plaintiff  to  prove  damages  to  the  extent  alleged  by 
him  in  his  complaint  is  not  fatal,**  and  a  failure 
to  prove  special  damages  as  alleged  does  not  pre- 
vent a  recovery  of  nominal  damages,**  although  it 
has  been  held  that,  where  special  damages  are  al- 


leged, and  there  is  no  claim  for  either  nominal 
or  general  damages,  nominal  damages  cannot  be  re- 
covered,** nor  can  there  be  a  recovery  of  general 

'damages.**  However  where  both  general  and  spe- 
cial damages  are  susceptible  of  proof  under  the 
petition  or  complaint,  the  mere  fact  that  special 
damages  are  pleaded  will  not  preclude  a  recovery 
of  general  damages  if  proved.*'  The  recovery  must 
not  exi^eed  the  sum  fixed  by  specific  proof,  where 
such  amount  is  determined  with  certainty,  regard- 
less of  the  amount  asked  in  the  complaint.*'    Plain- 

'  tiff  is  precluded  from  .recovering,*'  but  not  from 
proving,^  a  greater  sum  than  that  alleged  in  the 
petition  or  complaint. 

Multiple  damages.  A  claim  for  double  or  treble 
damages  which  is  unsustained  will  not  prevent  the 
recovery  of  actual  damages  which  are  established,'* 
or  the  claim  for  multiple  damages  may  be  waived 
and  a  recovery  had  for  actual  damages." 


X.    EVIDENCE 


[(  322]  A.  Premunptioiu  and  Burden  of  Proof. 
As  has  already  been  noted,  a  presumption  of  dam- 
age follows  from  proof  of  a  legal  wrong."  How- 
ever, at  least  where  the  elements  of  damage  are 
such  as  to  be  susceptible  of  pecuniary  admeasure- 

La. — ^Roberta  v.  Hyde,  15  Ia.  Ann. 
51. 

N.  T. — ^Loftus  V.  Bennett,  68  App. 
Dlv.  128,  74  NTS  290;  Vucclno  v. 
Brown,  48  Misc.  407,  92  NTS  319: 
Schmltt  y.  Dry  Dock,  etc.,  R.  Co.,  8 
NTSt    257,    2    NTCltyCt    369. 

Tex. — Southern  Pac.  Co.  v.  Mar- 
tin, 98  Tex.  322,  83  8W  <76  [rev  (Civ. 
A.)    81    SW  77]. 

tJtah. — Pugmlre  y.  Orecon  Short 
Line  R.  Co.,  33  UUh  27,  92  P  762.  126 
AmSR  805,  13  UtANS  665,  14  AnnCaa 
384. 

VL — Graves  v.  Severens,  40  Vt.  636. 

[a]  Zlliiatntloa.1 — Under  an  alle- 
Cation  that  a  person'a  clothing  was 
"saturated  with  blood"  It  is  not  per- 
missible to  prove  that  his  clothlngr 
was  "cut"  so  that  he  could  not  we^r 
it,  and  that  it  was  reasonably  worth 
twenty-live  dollars.  Schmltt  v.  Dry 
Doclc.  etc.,  R.  Co..  2  NTCltyCt  869. 

39.  McLauKhlin  v.  San  Francisco, 
etc.,  R.  Co.,  lis  Cal.  590,  45  P  S39; 
Gammon  v.  Havelock,  40  111.  A.  2S8; 
Dent  v.  SprinRfleld  Tract.  Co.,  145 
Mo.  A.  61.  129  SW  1044;  Nelson  v. 
Metropolitan  St.  R.  Co.,  118  Mo.  A. 
6S9,  88  SW  781;  Stanley  v.  Chicago, 
etc,  R.  Co.,  112  Mo.  A.  601,  87  SW 
112;  Muth  V.  St.  Louis,  etc..  R.  Co.,  87 
Mo.  A.  422;  El  Paso  Electric  R.  Co. 
V.  Sierra,  (Tex.  Civ.  A.)  109  SW  986; 
Texas  Short  Line  R.  Co.  v.  Patton, 
(Tex.  Civ.  A.)  96  SW  774;  Missouri, 
etc.,  R.  Co.  v.  Reasor,  28  Tex.  Civ.  A. 
302,  68  SW  332. 

ta]  Til*  ml*  do««  aot  amlT  where 
plaintiff  alleges  that  he  has:  (1) 
Been  put  to  great  expense.  Campbell 
V.  Chillleothe,  175  Mo.  A.  436,  182  SW 
309;  Booker  v.  Southwest  Missouri 
R.  Co.,  (Mo.  A.)  128  SW  1012.  (2) 
Incurred  liability.  Oibbs  v.  Poplar 
Bluff  Light,  etc.,  C!o.,  142  Mo.  A.  19, 
125    SW   840. 

40.  Dallas  V.  Jones,  (Tex.  Civ.  A.) 
S4  SW  606. 

41.  Hetzel  v.  Baltimore,  etc.,  R. 
Co.,  169  U.  S.  26,  18  SCt  256.  42  L.  ed. 
648. 

[al  Application  of  me. — In  auch 
case,  where  the  salable  or  rental 
value  of  land  has  been  diminished 
by  defendant's  iUe^l  act,  it  is  not 
necessary  to  plaintiff's  recovery  that 
he  prove  that  upon  a  specific  occa- 
sion he  tried,  but  failed  to  effect  a 
«ale  of  the  land.  Hetiel  v.  Baltimore, 
etc..  R.  Co..  169  U.  S.  26.  18  SCt  266. 
42   L.   ed.   648. 

43.  Umltatton  of  Jadgmnit  br 
pr»yr  for  raliof  or  unonat  domaiiA- 
•4   see  Judgments   r23  Cyc  795]. 


4S.  Ala. — Loy  v.  Reld,  11  Ala.  231 
65  S  855;  Birmingham  R.,  etc,  Co.  v. 
Adklns,  8  Ala.  A.  665,  62  S  367  [rev 
on  other  grounds  184  Ala.  580,  64  S 
701. 

111.— Sawyer  v.  Daniels,  48  111.  269. 

Iowa. — ^KreJcl  v.  Chicago,  etc.,  R. 
Co.,  117  Iowa  344,  90  NW  708;  Ank- 
rum  V.  Msraballtown,  106  Iowa  493, 
75  NW  360. 

Mich.— rLia  Duke  v.  Ehteter  "Tp.,  97 
Mich.  450.  66  NW  851,  37  AmSR  357; 
Chandler  v.  Allison,  10  Mich.  460. 

N.  T. — Van  Rensselaer  v.  Platner,  2 
Johns.    Caa.    17. 

S.  C. — Hammond  v.  North  Ejastern 
R.  To.,  6  S.  C.  130,  24  AmR  467; 
Pledger  v.  Wade,  1  S.  C.  L.  36. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Wood,  41  Tex.  Civ.  A.  226,  92  SW 
259;  Williams  v.  Houston  Electric 
Co.,  (Civ.  A.)  85  SW  1160  [overr 
((Tiv.  A.)  85  SW  489];  St.  Louis 
Southwestern  R.  Co.  v.  Brown,  SO 
Tei.   Civ.  A.  57,  69   SW  1010. 

Vt.— Mallory  v.  Leach,  35  Vt.  166, 
82  AmD  625. 

Wash. — Frlck  v.  Washington  Water 
Power  Co.,  76  Wash.  12,  135  P  470,  72 
Wash.  214,  130  P  98;  United  Iron 
Works  v.  Hurley  Mason  Co.,  71  Wash. 
276,  128  P  209. 

W.  Va. — ^McLaln  v.  West  Virginia 
Automobile  Co.,  72  W.  Va.  738,  79  SE 
731.  48  LRANS  661,  LRA1916D  862, 
AnnC:asl916D   956. 

[a]  AppUoatloBa  of  ml*. — (1)  The 
fact  that  the  amount  claimed  may 
seem  ludicrously  or  maliciously  ex- 
cessive will  not  justify  a  dismissal 
of  the  complaint,  but  plaintiff  may 
recover  such  amount  as  he  may  show 
himself  entitled  to.  Henry  v.  Shep- 
herd, 52  Miss.  126.  (2)  Under  an 
allegation  of  total  loss  of  materials 
for  the  building  of  a  tank,  by  reason 
of  the  failure  of  a  railroad  company 
to  use  water  therefrom,  plaintiff  may 
show  a  partial  loss  or  deterioration  in 
the  value  of  the  materials,  as  such 
proof  could  not  prejudice  defendant. 
New  Orleans,  etc.,  R.  Co.  v.  Echols,  64 
Miss.  264.  (3)  Plaintiff  is  not  de- 
barred from  recovering  damages,  to 
such  property  as  proof  establishes 
that  he  may  own,  by  the  fact  that  In 
his  declaration  he  claimed  title  to  a 
greater  amount.  Hetzel  v.  Balti- 
more, etc..  R.  Co.,  169  U.  S.  26,  18  SCt 
255.    42   L.   ed.    648. 

44.  Ex  p.  Birmingham  Realty  Co., 
183  Ala.  444.  63  S  67;  Birming- 
ham Realty  Co.  v.  Thomason,  8  Ala. 
A.  535,  63  S  66;  Cleveland,  etc.,  R.  (3o. 
v.  Ose,  174  Ind.  369,  91  NE  238;  Pas- 


ment,  it  would  seem  that 'there  can  be  no  recovery 
of  substantial  damages  in  the  absence  of  evidence 
as  to  the  extent  of  the  pecuniary  loss.**  Hence, 
where  an  action  is  for  damages  which  are  uncer- 
tain or  have  not  been  admitted,  the  burden  is  on 


torluB  V.  Fisher,  1  Rawle  (Pa.)  27; 
Humphrey  v.  Irvln,  3  Pa.  <3a8.  272, 
6  A  479. 

4&     Green  v.   Morris,   138  Ga.   571, 

76  SE  670;  Hadden  v.  Southern  Mes- 
senger Service,  136  Ga.  S72,  69  SE 
480;  Twin  City  Lumber  Co.  v.  Dan- 
iels, (Ga.  A.)  96  SE  437;  Sparks  Mill. 
Co.  V.  Western  Union  Tel.  Co.,  9  Ga. 
A.  728,  72  SE  179;  Chrlstophuloa  Caf« 
Co.  V.  Phillips.  4  Ga.  A.  819.  62  SE 
662;  Vuccino  V.  Brown,  46  Misc.  407. 
92  NTS  319. 

[a]  AppUcatloa  of  rol*^— "Al- 
though a  plaintiff  may  contend  that 
the  bad  condition  of  her  health  after 
an  injury  is  entirely  due  to  the  tort 
causing  such  injury,  this  would  not 
preclude  her  from  recovering  if  the 
jury  should  believe  from  the  evi- 
dence that  her  subsequent  condition 
was  not  entirely  due .  to  the  injury, 
but  that  such  injury  aggravated  some 
pre-existing  Infirmity.  Claiming  too 
much  damage  dees-  not  preclude  a 
recovery  of  the  proper  amount,  cor- 
rectly measured.  Nor  does  this  re- 
sult follow  because  the  defendant  de- 
nies having  caused  any  damage." 
Atlanta  v.  Hampton,  139  Ga.  389,  393, 

77  SE  393. 

40.  Sparks  Mill.  Co.  v.  Western 
Union  "Tel.  Co.,  9  Ga.  A.  728,  72  SE 
179;  Red  Cypress  Lumber  Co.  v. 
Beall,  6  Ga.  A.  202,  62  SE  1056;  Chrls- 
tophuloa Cafe  Co.  V.  Phillips,  4  Ga. 
A.   819,  62  SE  562. 

47.  Hoskins  v.  Scott,  62  Or.  271. 
96  P  1112. 

48.  Ala.— Hill  V.  Rushing.  4  Ala. 
212 

Ark. — Blzsell  v.  Owens,  9  Ark.  68. 

Tenn. — Baker  v.  Jordan,  6  Humphr. 
486. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Ho- 
nea.   (Civ.  A.)   84   SW  267. 

Wash. — Rleckhoff  v.  Northern  Pac, 
etc..  Irr.  Co.,  10  Wash.  139,  88  P  881. 

4».     See    Judgments    [23    Cyc    795]. 

BO.  Gumming  v.  Lawrence,  87  S.  C. 
457,  69  SE  1090;  Texas  Portland  Ce- 
ment Co.  V.  Ross,  35  Tex.  Civ.  A. 
697,  81  SW  94;  Galveston,  etc.,  R. 
Cp.  V.  Eckles,  26  Tex.  Civ.  A.  179, 
60  SW  830. 

Bl.  Cnark  v.  Field.  42  Mich.  342. 
4  NW  19;  Starkweather  v.  Qulgley,  7 
Hun  (N.  T.)   26. 

63.  Dubois  V.  Beaver,  26  N.  T.  123, 
82  AmD  326;  Starkweather  v.  Qulg- 
ley.  7   Hun    (N.   T.)    26. 

53.  See  supra   9   55. 

54.  Ala. — Johnson  v.  Alabama 
Great  Southern  R.  Co.,  140  Ala.  412, 
37  B  226. 
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plaintiff  .to  establish  the  amount  thereof,*'  and  that  I  they  resulted  from  the  act  of  defendant;**  and  where 


Qa. — MllledgrevUle  Water  Co.  v. 
Fowler,  129  Qa.  Ill,  S8  SE  643: 
Palmer  v.  Ingram,  2  Qa.  A.  200,  5S 
SB  862. 

111. — lUsley  T.  Peerless  Motor  Car 
Co..   177  111.  A.   469. 

Iowa. — ^Ashdown  v.  Ely,  140  Iowa 
789,  117  NW  976;  Ridenour  v.  Boyd, 
79  NW  126.. 

Minn. — Nohre  v.  Wright,  98  Minn. 
477,    108   NW   865,   8   AnnCaa    1071. 

Mo. — Sheedy  v.  Union  Press  Brick 
Works,   26  Mo.  A.   627. 

Nebr. — Krlas  v.  Union  Pao.  R.  Co., 
100  Nebr.  801,  161  NW  414,  AnnCas 
1918A    1122. 

Nev. — Murphy  v.  Southern  Pac. 
Co..  31  Nev.  120,  101  P  822.  21  Ann 
Caa   602. 

Porto  Rtco. — Ferrer  v.  Peo..  14 
Porto  Rico  497;  Arruia  v.  Laugler. 
14  Porto  Rico  24. 

SB.  Ala. — Birmingham  R..  etc.,  Co. 
V.  Camp,  161  Ala.  456.  49  S  846; 
Snedecor  v.  Pope,  143  Ala.  276,  39  S 
318;  Buist  Y.  Guice,  96  Ala.  265,  11 
S  280;  Hitter  v.  Hoy,  1  Ala.  A.  643, 
66    S    814. 

Ark. — Person  v.  Williams,  126  Ark. 
174,  187  SW  1063;  Alf  Bennett  Lum- 
ber Co.  V.  Walnut  Lake  Cypress  Co., 
106  Ark.  421,  151  SW  276;  Somers  v. 
Mttsolf,  86  Ark.  97,  109  SW  1173; 
Prescott.  etc..  R.  Co.  v.  Brown.  74 
Ark.    606,    86    SW    809. 

Cal. — Newmire  v.  Ford,  22  Cal.  A.- 
712,    136   P   604. 

Colo. — Mackey  v.  Monahan,  13 
Colo.  A.    144,   56   P  680. 

Fla. — Ruff  V.  Georgia,  etc.,   R.   Co., 

.  67    Fla.    224,    64    S    782;    WarHeld    v. 

Hepburn,  62  Fla.   409,   418,    67  «  618. 

Oa. — Lamb  v.  McBlwaney,  143  Oa. 
490,  85  SB  705:  'Butler  v.  Sams,  138 
Ga.  748,  76  SB  1127;  Baldwin  T. 
Webb,   121   Qa.    416,    49   SE  266. 

Ida. — Lee  v.  Boise  Dev.  Co.,  21 
Ida.    461.    122    P    851.  _ 

111. — Price  V.  Chicago  Real  Est. 
Index  Co.,  196  III.  A.  41)6. 

Mid. — Albaugh  v.  Lynas,  47  Ind. 
A.    30,    93    NE   678,   90  NE   908. 

Kan. — Johnston  ▼.  Lanter,  98  Kan. 
62.  167  P  266. 

ky.— Eubank  v.  Wheat.  1  Ky.  Op. 

La. — Jacob  v.  Illinois  Cent.  R.  Co.. 
133  La.  736,  63  S  306;  Loeb  v.  Homer 
Compress,  etc,  Oo.,  Ill  Xol.  726, 
36  S  843;  New  Iberia  Tel.  Exch.  v. 
Cumberland  Tel.,  etc.,  Co.,  51  La. 
Ann.    1022,    26   S   976. 

Me. — ^Wtnslow  v.. Lane.  63  Me.  161. 

Md. — Sherley  v.  Sherley.  118  Md. 
1.    84    A    160. 

Mass. — Haynes  v.  Nye.  185  Mass. 
607.  70  NE  932;  SneUlng  v.  Lynch,  6 
Allen   443. 

Mich.— Allen  v.  Bainbridge,  145 
Mich.   366,  108  NW  732. 

Mo. — Toung  V.  Bacon,  (A._)  183  SW 
1079;  Esque  v.  United  R.  Co..  174 
Mo.  A.  317,  157  SW  1061:  Green  v. 
Chicago,  etc.,  R.  Co.,  1S6  Mo.  A. 
259,  137  SW  611;  Oehmen  v.  Port- 
mann,  153  Mo.  A.  240,  133  SW  104; 
Woodward  v.  Donnell,  (A.)  123  SW 
1004. 

Mont. — ^McFarland  v.  Welch.  48 
Mont.  196,  136  P  394;  Watson  v. 
Coluaa-Parrot  Mln.,  etc.,  Co.,  31 
Mont.   613.    79   P   14. 

N.  J. — Mason  v.  Erie  R-  Co.,  76 
N.  J.  L.  521,  68  A  105;  Harrison  v. 
Clarke,  78  N.  J.  L.  236.  73  A  43; 
Bartow  V.  Erie  R.  Co..  78  N.  J.  L. 
12.    62   A   489. 

N.  T.— Vooth  V.  McEachen.  181 
N.  Y.  28.  73  NE  488.  2  AnnCas  601; 
Tonawanda  Valley,  etc..  R.  Co.  v. 
New  York.  etc..  R.  Co..  128  N.  Y. 
641,  26  NE  503;  Bradford,  etc.,  R. 
Co.  V.  New  York.  etc..  R.  Co.,  W3 
N.  Y.  316.  25  NE  499,  11  LRA  116 
frev  1  NY8  363];  Mark  v,  Hudson 
River  Bridge  Co.,  103  N.  Y.  28,  8  NE 
243;  Quinn  v.  Van  Pelt,  66  N.  Y.  417 
rrev  36  N.  Y.  Super.  279];  Mott  v. 
Utlca.  114  App.  Dlv.  738.  742.  100 
NYS  160  fquot  Cyc] :  Scott  v.  Inter- 
national Paper  Co..  92  App.  Div.  615, 
86    NYS    786;   Welgley   v.    Kneeland. 


18  App.  Dlv.  47,  48  NYS  388;  Ben- 
ner  v.  Phcenlx  Towing,  etc.,  Co.,  80 
Hun  412,  30  NYS  290;  Austins  v. 
Kohler,  94  Misc.  142,  168  NYS  278; 
Treanor  v.  New  York  Breweries  Co., 
51  Misc.  607,  101  NYS  189;  Rango  v. 
Fennell,  168  NYS  646;  Hochberg  Con- 
tracting Co.,  Inc.  v.  F.  &  P.  Auto 
Transp.  Co.,  168  NYS  879;  Roff- 
mann  v.  Third  Ave.  R.  Co..  167  NYS 
877;  Daggers  v.  Mayer,  142  NYS  317; 
Dunne  v.  Interurban  St.  R.  Co..  86 
NYS   260. 

N.  C. — ^Whitfield  v.  Rowland  Lum- 
ber Co..  152  N.  C.   211.  67  SE  612. 

Okl. — Smock  v.  Carter.  6  Okl.  300, 
50   P   262. 

Pa. — Smith  V.  Pennsylvania  R.  Co., 
246  Pa.  370.  92  A  818;  McGonlgal  v. 
Pittsburgh  R.  Co..  248  Pa.  47,  89 
A  805;  Bigham  v.  W&basb-Pittsburg 
Terminal  R.  Co.,  223  Pa.  lOJI,  72  A 
318;  Kerrigan  v.  Pardee,  196  Pa. 
642,  46  A  1030;  Lents  v.  Choteau, 
42  Pa.  435;  Rotograph  Co.  v.  Cress- 
man,  41  Pa.  Super.  14,  19  [quot  Cycl. 

Philippine. — Marker  v.  Garcia,  6 
Philippine   657. 

Porto  Rico. — ^Torres  v.  Ruhert,  6 
Porto  Rico  Fed.  701 :  Roa  v.  Puig,  19 
Porto  Rico  3C6;  Oons&lea  v.  San 
Juan  Light,  etc.,  Co.,  17  Porto  Rico 
116. 

R.  I.— Paulton  V.  Keith,  23  R.  I.' 
164.  49  A  635,  64  LRA  670,  91  AmSR 
624. 

Tenn. — ^Douglas  v.  McWhirter,  9 
Heisk.  69. 

Tex. — ^Tarrant  County  Tract.  Co.  v. 
Bradshaw,  (Ov.  A.\  186  SW  951; 
San  Antonio,  etc..  R.  Co.  v.  Green, 
(Civ.  A.)  182  SW  892;  Oulf,  etc.,  R. 
Co.  v.  Coulter,  (Civ.  A.)  139  SW  16; 
Springer  v.  Riley,  (Civ.  A.)  136  SW 
677;  Van  Alstyna  v.  Morrison,  33 
Tex.  Civ.  A.  670.  77  SW  656;  Davis 
V.  Texas,  etc..  R.  Co.,  (Civ.  A.)  42  SW 
1008. 

W.  Va. — Wlggin  V.  Marsh  Lumber 
Co.,  77  W.  Va.  7,  87  SE  194;  Wilson 
V.  Wlggin.   77  W.   Va.   1,   87   SB  92. 

Wis. — Csaplnskl  v.  Furnace  Co., 
168  Wis.  635.  149  NW  477;  Hupfer 
V.  National  Distilling  Co.,  127  Wis. 
306,    106    NW    881. 

N.  S. — Lowe  V.  Robb  Engineering 
Co..  87  N.  S.  326. 

[a]  niwrtnttoBa. — (1)  Where,  in 
an  action  for  breach  of  a  contract 
binding  defendant  to  contribute  the 
amount  required  for  the  support-  of 
plaintiff  for  life,  after  her  earnings 
had  been  used  for  that  purpose,  there 
was  no  evidence  of  plaintilTs  earn- 
ing capacity,  the  amount  of  the  dam- 
ages, based  on  what  would  be  neces- 
sary for  defendant  to  contribute  to 
the  support  of  plaintiff,  could  not 
be  awarded,  Sherley  v.  Sherley.  118 
Md.  1,  84  A  160.  (2)  In  an  action 
against  a  compress  company  for  fail- 
ure to  compress  the  cotton  within 
the  time  agreed  upon,  In  order  to 
recover  damages  by  reason  of  a  fall- 
ing market,  the  evidence  must  show 
the  price  at  which  plaintiff  sold  the 
cotton  in  the  interior  to  persons  In 
New  Orleans  for  delivery  within  a 
specified  date,  and  the  price  at  which 
he  sold  the  same  cotton  after  its 
tardy  arrival  In  New  Orleans.  Loeb 
v.  Homer  (Compress,  etc  Co..  Ill 
La.  726.  85  S  843.  (3)  In  order  to 
permit  a  recovery  for  Injury  to  crops 
and  for  permanent  injury  to  the  land 
on  which  the  crops  were  raised.  It 
should  be  distinctly  alleged  and 
proved  when  the  permanent  Injury  to 
the  land  took  place,  how  much  of 
the  land  was  permanently  injured, 
and  the  annual  injury  to  crops  prior 
to  that  date.  Watson  v.  C^lusa- 
Parrot  Mln.  Co..  81  Mont.  613,  79 
P  14.  (4)  Where  plalntltr  In  a  per- 
sonal Injury  action  seeks  to  recover 
the  salary  that  she  would  have  re- 
ceived during  period  of  disability.  It 
is  Incumbent  upon  her,  where  such 
salary  la  an  uncertain  amount,  de- 
pending upon  the  net  profits  of  the 
business,  to  prove  that  she  earned 
such  amount  by  her  individual  labor, 


and  that  It  was  not  the  proflts  of  the 
business.  Fllntjer  v.  Kansas  City. 
(Mo.  A.)   204  SW  951. 

Jb]     AppliMtioiia     of     rale (1) 

Where  attorney  fees  are  claimed  as 
damages,  they  must  be  proved  as 
any  other  Item  of  damage.  Leon 
Qodchauz  Co.  v.  Dl  Magglo.  133  La. 
199,  62  S  631.  (2)  Where  defendant 
procured  a  contract  through  bribing 
plaintiff's  agents,  the  fact  that  dam- 
ages could  be  proved  only  by  the 
agents  and  defendant,  who  would 
probably  be  averse  witnesses,  will 
not  allow  plaintiff  to  recover  back 
the  entire  compensation  paid.  Hearn 
v.  Schuchman,  80  Misc.  811.  141  NYS 
242  [aff  157  App.  Div.  926  mem.  142 
NYS  673  (aff  212  N.  Y.  Hi,  106 
NE  127)].  (3)  In  an  action  for  dam- 
ages for  failure  of  defendant  to  de- 
liver certain  railroad  bonds  to  plain- 
tiff, where  evidence  has  been  given 
from  which  the  Jury  might  find  that 
the  amount  of  stock  and  bonds  Is- 
sued by  the  railroad  company  exceed- 
ed the  value  of  its  property,  evi- 
dence as  to  the  condition  of  the  road 
Is  sufficient  evidence  of  the  value  of 
the  bonds  to  Impose  the  burden  of 
Showing  the  value  of  the  bonds  on 
plaintiff.  Welgley  v.  Kneeland,  18 
App.  Dlv.  47.  45  NYS  388.  (4)  Where 
defendant's  answer  admitted  the  cut- 
ting of  some  trees  on  t>lalntifrs  land 
under  contract  sise,  the  burden  was 
on  plaintiff  to  show  the  number  of 
trees  so  cut  and  the  amount  of  dam- 
ages therefrom.  Whitfield  v.  Row- 
land Lumber  Co..  152  N.  C.  211.  6" 
BE  612.  (5)  In  an  action  for  a  mort- 
gagee's breach  of  its  agreement  that 
the  equity  of  redemption  In  the  mort- 
gaged property,  which  equity  it  con- 
trolled, should  be  security  for  In- 
debtedness to  be  incurred  by  the 
contractor  who  was  to  build  houses 
on  the  property,  the  burden  was  on 
plaintiff  to  prove  an  actual  loss  by 
proving  that  the  value  of  the  prop- 
erty which  defendant  contracted  to 
give  exceeded  the  existing  liens 
against  it.  Megraw  v.  Hamilton 
'Trust   Co..    241    Pa.    444,    88   A    686. 

66.  Del. — Bowen  v.  Baltimore, 
etc..  Steamboat  Co.,  26  Del.  428,  84 
A   1022. 

Fla. — ^Atlantic  Coast  Line  R.  Co. 
▼.    Brash.   T4   S   508. 

Ind. — Southern  R.  Co.  v.  Welaen- 
brenner,   61  Ind.  A.  314.  109  NE  926. 

Iowa. — Parkinson  v.  Kortum.  148 
Iowa   217.    127    NW   208. 

Ky.— Seventh  St.  Planing  Mill  Co. 
V.  Schaefer,  99  SW  841.  80  KyL 
623. 

La. — Davles  v.  Rascom  M^..  etc.. 
Co..  7  La.  A.   (Orleans)   78. 

Nev. — Murphy  v.  Southern  Pac  Co.. 
31  Nev.  120.  101  P  822.  31  AnnC::as 
502. 

N.  Y. — Laidlaw  v.  Sage,  158  N.  Y. 
73,  52  NB  679,  44  LRA  216  [rev  2 
App.  Div.  374,  37  NYS  770];  Strauss 
V.  New  York,  172  App.  Div.  448.  158 
NYS  928;  Strauss  v.  New  York.  166 
App.  Dlv.  199.  151  NYS  1019;  Wal- 
rath  V.  Redfleld.  11  Barb.  368;  Crane 
Co.  V.  National  Nassau  Bank.  90  Misc. 
363,  153  NYS  260;  Boland  v.  New 
York  City  R.  Co.,  48  Misc.  623.  96 
NYS     262. 

Okl.— SalUsaw  Cotton  Oil  Co.  v. 
Holland.    156    P   174. 

Porto  Rico. — Torres  v.  Hubert,  6 
Porto  Rico  Fed.  701;  Ferrer  v.  Peo.. 
14    Porto  Rico   497. 

Tenn. — ^Knoxvllle  R.,  etc..  Co.  v. 
Henaon.  5  Tenn.  Civ.  A.  578.  583 
[clt    Cyc]. 

[a]  AppUoAtloBa  of  rol*.  —  <1) 
Where  the  aggregate  damage  Is  due 
to  several  causes,  and  only  a  por- 
tion thereof  Is  occasioned  by  the  act 
of  defendant,  the  burden  Is  upon 
plaintiff  to  show  what  part  arose 
from  defendant's  acts  as  distln- 
l^ul.shed  from  the  damage  occasioned 
bv  other  causes.  Priest  v.  Nichols. 
116  Mass.  401  [clt  and  dist  L«mley 
v.  Golden  Censer  Co..  16  111.  A.  467]. 
(2)    But    if   from   the   nature   of  the 
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damages  are  sought  by  defendant  by  way  of  re- 
coupment, a  similar  burden  rests  upon  him.'^  This 
rule  applies  to  claims  for  the  expense  of  medical 
attention,  nurse  hire,  and  medicine,°'  and  for  im- 
pairment of  earning  capacity."  Where  damages 
are  capable  of  proof  with  certainty,  such  proof 
must  be  adduced."* 

Mitigntion  or  reduction  of  damages.  Defendant 
has  the  burden  of  establishing  matters  asserted  by 
him  in  mitigation  or  reduction  of  the  amount  of 


plaintiff's  damages,*^  so  the  burden  is  upon  de- 
fendant to  show  that  the  consequences  of  the  in- 
jury might  have  been  avoided  by  plaintiff  by  the 
exercise  of  'proper  efforts,'^  as  by  obtaining  other 
employment  in  the  ease  of  a  breach  of  a  contract 
of  employment.*'  Where  plaintiff  suffered  from  a 
disease  or  affliction  at  the  time  of  the  injury,  there 
is  no  presumption  of  law  that  the  disease  alone 
caused  the  death  rather  than  that  the  disease,  aug- 
mented and  aggravated  by  the  injury,  produced  the 


caae  the  Jury  cannot  ascertain  with 
certainty  the  amount  of  damagea 
arising  from  the  acta  of  defendant, 
It  ia  their  province  to  estimate  aa 
beat  they  can  from  the  whole  evi- 
dence the  amount  occasioned  by  de- 
fendant. Elgin  ▼.  Welch,  16  111.  A. 
483.  8««  alao  Chicacp,  etc.,  R.  Co.  v. 
Tarborough,  (Tex.  Civ.  A.)  36  SW 
42Z.  (1)  Impotency.  Moore  v.  St. 
Liouis  Transit  Co.,  226  Mo.  689,  126 
SW  1018.  <4)  Where,  In  an  action 
for  the  death  of  plaintiff's  horae 
which  was  injured  in  a  coUiaipn  with 
defendant's  street  car,  there  was  no 
evidence  that  the  injuries  caused  the 
death  of  the  horse,  but  on  the  con- 
trary the  evidence  showed  that  the 
injuries  could  not  of  themselvea 
have  caused  death  without  the  su- 
pervention Of  blood  poisoning  or 
lockjaw,  which  was  not  ahown  to 
have  occurred,  it  was  error  for  the 
court  to  charge  that  In  the  absence 
of  evidence  aa  to  the  cause  of  death 
there  was  a  legal  presumption  that 
It  occurred  from  the  accident.  No- 
cera  v.  Brooklyn  Heights  R.  Co.,  113 
App.  Div.  419,  99  NTS  349.  (5)  In 
an  action  agalnat  a  atreet  car  com- 
pany for  the  death  of  plalntlfTs 
horse,  alleged  to  have  resulted  from 
injuries  sustained  In  a  collision,  it 
was  necessary  for  plaintiff.  In  the 
absence  of  a  post  mortem,  to  prove 
that  the  Injuries  Inflicted  were  ade- 
quate to  cause  death,  or  If  not  ade- 
quate of  themselvea,  that  they  after- 
ward resulted  In  a  condition  which 
was  an  adequate  cause  of  death, 
and  that  nothing  but  the  accident 
intervened  to  which  the  death  could 
be  attributed.  Nocera  v.  Brooklyn 
Heights  R.  Co.,  supra.  (6)  A  lessor, 
claiming,  as  damages  for  failure  of 
lessee  on  demand  to  execute  release 
of  forfeited  oil  and  gas  lease,  hla 
loss  on  an  alleged  contract  for  sale 
of  a  lease  on  the  same  land,  must 
prove  either  that  he  had  a  valid  con- 
tract, or  that  the  prospective  pur- 
chaser would  have  completed  the 
contract,  regardless  of  Its  enforce- 
ability. Rogers  v.  MlUlken  Oil  Co.. 
(Okl.)     161  T>    799. 

57.  U.  S.— Rosaer  v.  U.  8.,  46  Ct. 
CI.     192. 

Ala. — Hackett  v.  Cash,  196  Ala. 
403.    72   S   52. 

Cal. — Green  v.  Barney,  4  Cal. 
Vnrep.    Cas.    665,    36    P    1026. 

Conn. — Gold  v.  Ives,   29  Conn.    119. 

Ga. — Farrar  Lumber  Co.  v.  John- 
ston.   6    Oa.    A.    409,    65    SE    60. 

Iowa. — Howard  v.  Brown,  168  Iowa 
410.    148    NW    987. 

Mich. — Shaw-Walker  Co.  v.  Pltz- 
simons,    148   Mich.    626.M12  NW   601. 

Minn. — Breen  Stone  Co.  v.  W.  P. 
T.  Bushnell  Co.,  117  Minn.  283,  135 
NW   993. 

N.    T. — ^Seattle   v.   New   York.   etc.. 
Constr.    Co..    196    N.    T.    346,    89    NE 
831    [rearg  den  197  N.  T.  658,  91  NE 
1110]. 
,       68.     See  supra  i  201. 

6«.     See  supra  <  196. 

eo.  Wyant  v.  V.  S.,  46  Ct.  C\.  205; 
Meyera  v.  McOueen,  86  Mich.  156,  48 
NW   663. 

61.  U.  8.— The  Little  Silver,  189 
Fed.  980  [aft  19S  Fed.  740,  115  CCA 
540]. 

Cal. — ^EIHs  V.  Tone.  58  Cal.  289; 
Utter  V.  Chapman,   43  Cal.   279. 

Colo. — ^Hindrey  v.  Williams,  9  Colo. 
371,    12   P  436. 
,    Conn. — Crane    v.    Eastern    Transp. 
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Line,   48  Conn.  8.61. 

Ind. — Boland  v.  Whitman,  St  Ind. 
64:  Mug  V.  Ostendorf,  49  Ind.  A.  71, 
96  NE  780:  Cltiaens'  St.  R.  Co.  v. 
Hobbs.  16  Ind.  A.  610,  43  NE  479, 
44   NB   877. 

Iowa. — Decorah  First  Nat.  Bank  v. 
Haug.  52  Iowa  688,  3  NW  627. 

Me. — Crosby  v.  Plummer,  111  Me. 
365,   89   A    145. 

Mich. — Pinet  v.  Montague,  108 
Mich.  516.  61  NW  876;  Hopkins  v. 
Sanford,  41  Mich.  243,  2  NW  39. 

Mo. — Simpson  v.  Ball,  146  Mo.  A. 
268,  129  SW  1017;  Feeler  v.  McMil- 
lan, 91  Mo.  A.  310;  Schmlts  v.  St. 
Lk>uIs,  etc^  R-   Co.,   66    Mo.  A.   576. 

N.  J. — Ramsey  v.  Perth  Amboy 
Shipbuilding,  etc.,  Co.,  73  N.  J.  Eki. 
742,  70  A  1101  [afr  72  N.  J.  Eq.  166, 
65  A  461];  Ramaey  v.  Perth  Amboy 
Shipbuilding,  etc.,  Co.,  72  N.  J.  Ea. 
166,  65  A  461  [aff  78  N.  J.  Eq.  742, 
70    A    1101). 

N.  T. — Hamilton  V.  McPherson,  28 
N.  T.  IT.  84  AmD  330;  New  York 
Bank  Note  Co.  v.  Hamilton  Bank 
Note  Engraving,  etc.,  Co.,  92  App. 
Div.  427,  87  NTS  200  [rev  on  other 
grounds  180  N.  Y.  280,  73  NE  48]; 
Thompson  v.  Wood,  1  Hilt.  93:  Cos- 
tlgan  V.  Mohawk,  etc.,  R.  Co.,  2  Den. 
609,    43    AmD    758. 

N.  C. — Oldham  %  Kerchner,  81 
N.    C.    430. 

Okl.— Sackett  v.  Rose,  164  P  1177. 

Pa.— Filbert  v.  Philadelphia.  181 
Pa.  530,  37  A  546:  Harris'  App,,  9  Pa. 
Cas.    233,   12   A   743. 

Tex. — Jefferson,  etc.,  R.  Co.  v. 
Dresson,  43  Tex.  Civ.  A.  282,  96  SW 
63. 

Va. — James  v.  Kibler,  94  Va.  165, 
26    SE    417. 

Wash. — Star  Pub.  Co.  v.  Knosher, 
62  Wash.  215,  113  P  569.  Compare 
Clark-Lloyd  Lumber  Co.  v.  Puget 
Sound,  etc.,  R.  Co.,  96  Wash.  319, 
165  P  94  (holding  that,  in  action 
by  a  lumber  company  against  a 
railroad  for  injury  to  a  shore  line, 
with  consequential  damages  to  a 
boom  and  mill  site,  by  dumping  along 
the  shore  in  constructing  the  rail- 
road, it  is  Incumbent  upon  plaintiff, 
if  it  sustains  an  issue  tendered  by 
the  road  that  the  cause  of  the  injury 
was  removable,  to  show  that  the  con- 
tour of  the  shore  cannot  be  restored, 
and  the  amount  of  damages  result- 
ing to  Its  property  by  reason  of  in- 
terference  with   boom   site). 

W.  Va. — Huntington  Easy  Payment 
Co.  V.  Parsons,  62  W.  Va.  26.  83,  67 
SE  263,  126  AmSR  954,  9  LRAN8 
1130    [olt   Cyc]. 

Wis. — Medbery  v.  Sweet,  3  Chandl. 
231. 

[a]  AppUcatloa  of  ml*.  —  (1) 
Wnere  plaintiff.  In  an  action  for 
damages  from  breach  of  an  agree- 
ment to  make  a  loan,  made  out  a 
prima  facie  case  by  showing  the 
breach  and  damages,  defendant,  by 
asking  an  instruction  that  plaintiff 
was  entitled  only  to  nominal  dam- 
ages, could  not  destroy  plalntlfTs 
prima  facie  case.^or  require  him  to 
prove  It  more  conclusively.  Scott 
V.  Lewis,  177  Mo.  A.  8,  163  SW  265. 
(2)  In  an  action  for  Injuries  to  a 
crop,  the  burden  of  proof  of  loss 
did  not  shift,  after  plaintiff  had 
shown  what  the  crop  would  have 
afterward  brought  In  the  market, 
and  what  the  crop  he  succeeded  in 
getting  sold  for.  to  defendant,  to 
show   what   the   expense   of  making 


and  marketing  the  crop  would 
amount  to.  'rexaa  Co.  v.  Iiacour, 
(Tex.  Civ.  A.)  122  SW  424.  (S)  It  is 
for  a  lessee  sued  for  breach  of  bia 
contract  to  prove  that  he  is  entitled 
to  greater  credit  than  the  amount 
for  which  the  lease  was  sold  at  pu1>- 
11c  auction.  Jamea  v.  Kibler,  94  Va. 
166,  26  SE  166. 

ea.  V.  S. — Flrestonb  Tire,  etc., 
Co.  V.  Riverside  Bridge  Co.,  247  Fed. 
625;  Campfleld  v.  Sauer.  189  Fed. 
576,  111  CCA  14.  88  LhANS  837: 
Stamey  v.  Hemple,  178  Fed.  61,  97 
CCA  379;  Kentucky  Distilleries,  etc., 
Co.  V.  Llllard,  160  Fed.  84,  87  CCA 
190;  Llllard  v.  Kentucky  Distilleries, 
etc.,  Co.,  134  Fed.  168,  67  CCA  74: 
Cornwall  v.  Moore,  132  Fed.  868  [an 
144   Fed.   22,   75  CCA  1801. 

Ala. — ^Western  Union  TeL  Co.  v. 
Jackson  Lumber  Co..  187  Ala.  629.  66 
S  962;  Birmingham  R.,  etc.,  Co.  v. 
Anderaon,  163  Ala.  72,  60  S  1021; 
Western  Union  Tel.  Co.  v.  Annlston 
Cordage  Co.,  6  Ala.  A.  361,  69  8 
767;  Alabama  Storage,  etc,  Co.  v. 
Kratzer  Ice  Cream  Co.,  2  Ala.  A. 
604,    66    8    767. 

Colo. — Jones  v.  Bondurant,  21 
Colo.    A.    24,    120    P   1047. 

Qa. — MImms  v.  J.  L.  Betts  Co., 
9   Qa.   A.    718,    72   SE    271. 

Ind. — Terre  Haute,  etc.,  R.  (3o.  "V. 
Sheeks,  155  Ind.  74,  66  NE  484; 
Boland  v.  Whitman,  83  Ind.  64;  Citi- 
zens' St.  R.  Co.  V.  Hobbs,  15  Ind. 
.A.    610,    43    NE    479,    44    NE    377. 

Mich. — Tradesman  Co.  v.  Mfg.  Co., 
147  Mich.  702,  111  NW  343,  112  NW 
708;  Hopkins  v.  Sanford,  41  Mich. 
243,   2    NW    39. 

N.  J. — McDermott  v.  De  Meridor 
Co..  80  N.  J.  L.  67.  76  A  831  [aff  82 
N.  J.  L.   630,   82  A   900]. 

N.  Y. — Ware  Bros.  Co.  v.  Cortland 
Cart,  etc.,  Co.,  192  N.  Y.  439,  85 
NE  666;  Colrlck  v.  Swinburne,  106 
N.  Y.  503,  12  NE  427;  Hamilton  v. 
McPherson,  28  N.  Y.  72,  84  AmD 
330;  Brown  v.  Weir.  96  App.  Div. 
78,  88  NYS  479;  Railway  Adv.  Co. 
V.  Standard  Rock  Candy  Co.,  83  App. 
Div.  191,  83  NYS  338  [aff  178  N.  Y. 
570  mem,  70  NE  1108  mem];  Coa- 
tlgan  V.  Mohawk,  etc.,  R.  Cte.,  2 
Den.  609,  43  AmD  768. 

Tenn. — Caatle  Heights  School  v. 
Russ,  4  Tenn.  Civ.  A.  288,  297  [cit 
Cyc]. 

Tex. — Panhandle,  etc..  R.  Co.  v. 
Norton,  (Civ.  A.)  188  SW  1011;  Bo- 
gata  Mercantile  Co.  v.  Outcault  Adv. 
Co.,  (Civ.  A.)  184  SW  333;  Interna- 
tional, etc.,  R.  Co.  V.  Sandlin,  67  Tex. 
Civ.  A.  151.  122  SW  60. 

[a]  Xaatmotlon.  —  Where,  in  an 
action  for  injuries  to  a  passenger, 
the  pleading  and  proof  raised  an  la- 
sve  aa  to  plalntlfTs  contributory 
negligence  In  falling  to  obtain  medi- 
cal assistance,  an  instruction  that 
after  plaintiff  had  proved  defend- 
ant's negligence  by  a  fair  prepon- 
derance of  the  evidence  the  burden 
of  proof  shifts  to  defendant,  and 
It  must  show  by  the  evidence  "to 
the  Jury's  satisfaction"  that  plain- 
tiff was  guilty  of  contributory  neg- 
ligence, was  erroneous,  as  requiring 
too  high  a  degree  of  proof  in  the  es- 
tablishment of  such  defense.  Gulf, 
etc.,  R.  Co.  V.  Condra,  86  Tex.  Civ. 
A.    556,    82    SW   628. 

63.  School  Dlst.  No.  4  v.  Sllley, 
36  111.  A.  133;  Dunn  v.  Johnson,  33 
Ind.  54,  5  AmR  177.  See  Hudson  v. 
Yeomen  of  America,  176  III.  A.   446. 
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resnlt.** 

Liquidated  damagM  or  penalties.  Where  the 
question  is  one  of  whether  a  contract  provides  for 
liquidated  damages  or  for  a  penalty,  the^  burden 
of  establishing  facts  and  circumstances,  'showing 
that  the  intention  of  the  parties  was  other  than 
appears  from  the  face  of  the  contract,  is  upon 
the  party  seeking  to  establish  such  facts."  In  some 
jurisdictions  plaintiff,  must  show  that  substantial 
damages  have  been  sustained.**  The  burden  is  on 
the  person  asserting  the  right  to  enforce  a  pro- 
vision for  liquidated  damages  to  establish  the  breach 
authorizing  such  enforcement.*'  On  the  other  hand, 
the  burden  is  upon  defendant  to  establish  a  waiver 
of  performance  or  an  excuse  for  nonperformance.*^ 
In  some  jurisdictions  the  burden  is  upon  defendant 
to  prove  payment  of  liquidated  damages.*' 


•4.  Louisville,  etc.,  R.  Co.  v. 
Jones,  83  Ala.   376,  8  S  902. 

Pxozlina't*  eaos*  of  dMrth  see 
Death    S   S6. 

es.  Iowa. — Selby  v.  Hataon,  137 
Iowa  97,  114  NW  609,  14  LRAN8 
1210;  Kelly  v,  Fejervary,  111  Iowa 
693,  83  NW  791:  De  Graff,  etc.,  Co.  v. 
WIckham,  89  Iowa  720,  52  NW  503, 
67    NW    420. 

Hd.— Mt.  Airy  Mitiing,  etc.,  Co. 
V.  Runkles,  118  ISA.  371,  84  A  538. 

N,  J. — ^Wood  V.  Ocean  City,  86 
N.  J.  Eq.  328.  96  A  489. 

N,  T. — Small  y.  Burke,  92  App.  Div. 
838,   86  NTS  1066. 

Or. — Learned  v.  Holbrook,  170  P 
630;  Hull  V.  Angus,  60  Or.  95,  118 
P   284. 

Wash. — Grand  Union  Laundry  Co. 
V.  Carney,  88  Wash.   327,  158  P  6. 

[a]  XUnatrattoB. — ^Where  a  con- 
tract stipulation  for  "a  penalty  of 
$6,200  as  liquidated  damages"  was 
apparently  interlined  as  an  after- 
thought, the  burden  is  on  the  party 
who  seeks  to  sustain  it  to  show  that 
it  was  Incorporated  intelligently  and 
deliberately  to  fix  a  measure  of  dam- 
ages. Mt.  Airy  Milling,  etc.,  Co.  v. 
Runkles.   118   Md.    371,   84  A   638. 

ee.  Ward  V.  Haren,  183  Mo.  A. 
669.    167    SW    1064. 

Veoassltr  of  aotnal  damana  la 
case  of  provision  for  Ilqnldated  dam- 
afm  see  supra  8   264. 

67.  Hennessy  v.  Burlington  Coun- 
ty,   (N.    J.)    102    A    672. 

[a]  niwrtxstlan,!— In  an  action  for 
damages  for  a  breach  of  a  contract 
with  a  county  for  the  building  of  a 
bridge  with  a  counterclaim  for  the 
penalty  based  on  failure  to  complete 
the  contract  in  one  hundred  weather 
working  days  after  notice  to  begin, 
defendant  was  required  to  prove 
when  that  time  expired.  Hennessy  v. 
Burlington  County,  (N.  J.)  102  A  672. 

68.  Ferber  Constr.  Co.  v.  Has- 
brouck  Heights  Bd.  of  Kducation,  90 
N.    J.    L.    193,    100    A    329. 

[a]  ninstratloa,^ — Under  a  build- 
ing contract  providing  for  liquidat- 
ed damages  for  delay,  and  th^t  there 
should  be  no  extension  of  time  un- 
less delay  was  caused  by  the  owner, 
or  unless  a  written  claim  for  exten- 
sion was  made,  the  burden  of  prov- 
ing that  the  delay  was  caused  by 
the  owner,  and  that  claim  for  ex- 
tension was  made,  is  on  contractor. 
Ferber  Constr.  Co.  v.  Bd.  of  Elduca- 
tion.   90  N.   J.   L.   193,  100  A  329. 

69.  Posner  v.  Rosenberg,  149  App. 
Div.    272,    133    NTS    704. 

Bnrdra  of  provlBf  paynwat  see 
Payment    [30   Cyc   12641. 

70.  Western,  etc.,  R.  Co.  v.  Tur- 
ner. 72  Ga.  292,  63  AmR  842;  Wright 
V  Philadelphia  Rapid  Transit  Co., 
236  Pa.  132.  84  A  669;  Gedusky  v. 
Rublnsky.  21   Pa.  Co.  649. 

71.  Seaboard  Air  Line  R.  Co.  v.  - 
Brown.   158   Ala.   630,    48    S   48. 

▼ailaao*  see  supra  4  320. 

7a.  U.  8. — Grand  Tower  Mln.,  etc., 
Co.  V.  Phillips,  28  Wall.  471,  23  L. 
ed.    71. 


Ala. — ^Wager  Lumber  Co.  v.  Sulli- 
van Logging  Co.,  120.  Ala.  668,  24 
S    949 

Cal.— Blggerstaft  v.  Briggs,  2  Cal. 
Unrep.  Cas.  339.  4  P  371. 

Colo. — Old  V.  Keener,  22  Colo.  6, 
43  P  127. 

Conn. — Wolcott  v.  Dwight,  >  Day 
405. 

Ga. — ^Holland  v.  McRae  Oil,  etc., 
Co..  134  Oa.  678,  68  BE  6S5;  Augusta 
v.    Lombard,    93    Ga.    284,    20    SB    312. 

111. — Murray  v.  Vandalia  R.  Co., 
202  111.  A.  362;  Mutual  Union  Tel. 
Co.  v.  Katkamp,  103  HI.  420. 

La. — Hayden  v.  Hertzinger,  3  La. 
Ann.    293. 

Md. — Gent    v.    Cole,    38    Md.    110. 

Minn. — Ward  v.  Chicago,  etc..  R. 
Co..  61  Minn.  449,  63  NW  1104;  Lynd 
V.  Picket,  7  Minn.  184,  83  AmD  70. 

N.  T. — Rosevelt  v.  Manhattan  R. 
Co.,  69  N.  T.  Super.  197,  13  NTS 
698   [aff  138  N.  T.   537,   80  NB  1148]. 

Pa. — Herd  v.  Thompson,  149  Pa. 
484,   24   A    282. 

Vt.— •Lyman  v.  James,  87  Vt.  486, 
89  A  932;  Hathaway  v.  Ooslant,  77 
Vt.    199,    69    A    835. 

73.  Ala. — lUlnoiB  Cent.  R.  Co.  v. 
Lowery,  184  Ala.  443,  63  B  952,  49 
LRANS   1149. 

D.  C. — Klght  V.  Metropolitan  R. 
Co.,    21   App.    494. 

Ga. — Middle'  Georgia,  etc.,  R.  Co. 
V.    Reynolds,    99    Ga.    638,    26   SEi    61. 

111. — Murray  v.  Vandalia  R.  Co., 
202    111.   A.    362. 

Iowa. — Swift  V.  Bast  Waterloo 
Hotel   Co.,    40    Iowa   322. 

Mich. — Maxwell  v.  Bay  City  Bridge 
Co.,   41  Mich.   463,  2  NW  639. 

Minn. — Krippner  v.  Biebl,  28  Minn. 
139,  9  NW  671. 

N.  T. — Statler  v.  George  A.  Ray 
Mfg.  Co.,  196  N.  T.  478,  88  NB  1663 
[rev  126  App.  DIv.  69,  109  NTS 
1721. 

Tex. — ^Houston,  etc.,  R.  Co.  v.  An- 
derson, 44  Tex.  Civ.  A.  394,  98  SW 
440;  Dallas  Cons.  Electric  St.  R.  Co. 
V.    Hardy.    (Civ.    A.)    86    SW    1063. 

[a]  ninatnitlons. — (1)  Where  ex- 
emplary or  vindictive  damages  are 
not  claimed,  evidence  authorizing 
the  same  is  Irrelevant.  Swift  v. 
East  Waterloo  Hotel  Co.,  40  Iowa 
322;  Krippner  v.  Biebl,  28  Minn.  139, 
9  NW  671.  (2)  In  an  action  for 
damages  on  account  of  the  suffering 
of   plnlntlfT   evidence    that    defendant 

Raid  the  physician's  bill  is  Irrelevant, 
riddle  Georgia,  etc.,  R.  Co.  v. 
Reynolds,  99  Ga.  638,  26  SB  61.  (8) 
Tn  an  action  for  personal  injuries 
where  no  claim  was  made  that  plaln- 
tlflfs  brain  was  In  any  danger  of 
becoming  affected  from  his  injuries, 
it  was  error  to  permit  a  medical  wit- 
ness to  testify  that  upon  examination 
of  plaintiff  after  the  accident  he 
found  an  affection  of  the  ear,  and 
that  such  condition  Indicated  "a 
state  of  chronic  inflammation  of  the 
middle  ear  extending  In  many  cases 
to  the  brain."  Jewell  v.  New  Tork. 
etc..  R.  Co.,  27  App.  Dlv.  600.  60 
NTS    848.      (4)    Whether    plaintlfrs 


Examplary  damagot.  The  bni^^en  is  upon  plain- 
tiff-to  establish  such  aggravating  eircnmstances  as 
warrant  the  imposition  of  exemplary  or  punitive 
damages.''* 

[i  323]  B.  Admissibility— 1.  In  OeneraL  In 
actions  for  damages  the  general  and  well-settled 
rules  of  evidence  apply  in  that  the  testimony  must 
conform  to  the  pleadings,"  be  responsive  J»  the 
issue,''  and  be  relevant  to  the  nature  or  kind  of 
damages  claimed.**  The  recoverabi&ty  of  an  ele- 
ment of  damage  may  be  raised  by  a  proper  objec- 
tion to  evidence.'*  All  competent  testimony  tending 
to  establish  a  legitimate  item  of  damage  is  of  course, 
under  proper  pleading,  relevant  and  admissible,'* 
and  all  evidence  having  a  legitimate  tendency  to 
meet  the  evidence  of  loss  or  injury  should  be  re- 
ceived in  rebuttal.'*    But  the  reception  of  irrelevant 


employment  was  by  the  day  or  oth- 
erwise is  not  admissible  on  question 
of  damages  for  personal  injuries. 
Illinois  Cent.  R.  Co.  v.  Lowery,  184 
Ala.  448,  68  S  952,  49  LRANS  1149. 

74.  Deslandes  v.  Scales,  187  Ala. 
26,  66  8  393;  Birmingham  Water- 
works Co.  V.  Ferguson,  164  Ala.  494, 
61    S    160. 

75.  See  Ballenger  v.  Shumate,  10 
Ala.  A.  329,  65  S  416;  Bennett  v. 
Gibbons,  55  Conn.  460,  12  A  99; 
Morehouse  v.  Northrop,  33  Conn. 
380,  89  AmD  211;  Southern  R.  Co.  v. 
Hardeman,  130  Oa.  222,  60  SB  539: 
Cleveland,  etc.,  R.  Co.  v.  Born,  49 
Ind.  A.  62,  96  NB  777;  W^estervelt 
V.  National  Mfg.  Co.,  33  Ind.  A. 
18,  69  NB  169;  Dailey  v.  Grimes,  27 
Md.  440;  Farmers',  etc..  Nat.  Bank 
V.  Brie  R.  Co.,  72  N.  T.-188;  Bloomer 
v.  Moras,  68  N.  T.  628;  Slmpklns  v. 
Low,  49  Barb.  382  [aff  64  N.  T. 
179];  Clinton  v.  Townsend,  1 
Thomps.  &  C.  (N.  T.)  380,  46  How 
Pr  42;  Dethlefs  v.  Tamsen,  7  Daly 
(N.  T.)  364;  Seely  v.  Alden,  61  Pa. 
302,  100  AmD  642;  Beaupland  v.  Hc- 
Keen,  28  Pa.  124,  70  AmD  116;  Texas 
Cent.  R.  Co.  v.  Powell,  88  Tex.  Civ. 
A.    157,    86    SW    21. 

"In  general,  the  rule  for  the  meas- 
ure of  damages  in  cases  of  tort  may 
be  said  to  oe  that  which  aims  at 
actual  compensation  for  the  injury: 
and  whatever  ascertains  this  is 
proper  evidence  to  be  submitted  to 
the  jury."  Seely  v.  Alden,  61  Pa- 
302,    304,    100    AmD    642. 

[a]  XUoatratloaa. — (1)  Inasmuch 
as  the  rule  of  estimating  damages 
for  a  failure  or  defect  of  title  to 
a  portion  of  a  tract  of  land  conveyed 
is  the  relative  value  of  the  part 
to  which  the  defect  applies  as  com- 
pared to  the  whole,  and  is  to  be 
estimated  with  regard  to  the  price 
fixed  by  the  parties  for  the  whole 
tract,  evidence  of  peculiar  advan- 
tages or  disadvantages  of  the  part 
lost  is  admissible  on  behalf  of  either 
party,  and  reasonable  latitude  should 
be  given  to  the  extent  of  such  in- 
quiry. Beaupland  v.  McKeen,  28 
Pa.  124,  70  AmD  115  (holding,  how- 
ever, that  the  expense  of  erecting 
improvements  on  an  adjoining  tract 
of  land  Is  alt  undue  latitude,  and 
that  an  admission  of  such  evidence 
is  error).  (2)  Tn  an  action  for  non- 
delivery of  certain  bonds,  of  which 
there  are  no  sales  and  hence  no 
market  value,  evidence  Is  admissible 
to  show  What  such  bonds  are  worth 
aa  collateral  security,  and  also  to 
show  that  the  obligors  pay  the  prin- 
cipal thereof  in  gold,  as  such  evi- 
dence tends  to  show  what  sum  plain- 
tiff has  lost  by  the  wrongful  act  of 
defendant.  Slmpklns  v.  Low,  49 
Barb.    382    [aff   64    N.   T.    179], 

[b]  BvMMe*  beld  laadBlMdM*'— 
Collins  V.  Chicago  Sanitary  Dist., 
270  111.  108,  110  NE  81S  (value  of 
land).  

76.  Ky.— Ludlow  V.  Steffen,  44  SW 
119.  19  KyL  1671. 

Mass. — -Howe    v.     Weymouth,     156 


FDr  later  oasM,  dvTelopmaiita  and  oliaiis«a  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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testimony  on  the  part  of  plaintiff  will  not  authorize 
the  admission  of  irrelevant  rebuttal  testimony.^' 
Error  in  admitting  incompetent  testimony  on  the 
measure  of  damages  is  not  cured  by  an  instruction 
to  disr^ard  it,  where  from  the  verdict'  rendered 
it  is  not  clear  but  that  such  evidence  never- 
theless influenced  the  jury,  in  their  findings;^'  but 
if  it  clearly  did  not  so  influence  the  jury,  its  ad- 
mission is  not  reversible  error,  although  not  with- 
drawn from  the  jury.'*  The  admission  of  evidence 
which  is  competent  for  one  purpose  cannot  be  held 
to  be  erroneous  because  of  the  fact  that  it  might . 
have  been  taken  as  a  basis  for  additional  damages, 
the  award  of  which  would  have  been  erroneous, 
unless  it  is  shown  that  defendant  was  prejudiced.*" 
Evidence  of  the  facts  by  which  damages  may  be 
computed  is  preferable  to  expert  evidence."  If 
there  are  two  methods  of  admeasuring  the  damages, 
the  determination  of  the  proper  one  depending  upon 
circumstances,  all  competent  evidence  of  both  should 
be  received,  and  that  which  is  applicable  to  the 
method  selected  should  be  applied.'* 

Financial  ntoation  of  parties.  As  has  already 
been  noted  the  financial  condition  of  the  parties 
has  no  bearing  upon  the  amount  to  be  awarded  as 


Mass.    439,    29    N£3   646. 

N.  J. — Consolidated  Tract.  Co.  v. 
Hullln,  63   N.    J.    L.   22,    42   A   764. 

N.  T. — Raven  v.  Smith,  71  Hun 
613,  24  NTS  600;  Van  Buren  v.  Flsh- 
kUl  ■Water-Works,  50  Hun  448,  3 
NTS  336;  Watklns  v.  Rush,  2  L^ns. 
234;  L.ahah  t.  Qreis,  12  NYSt  355. 

Pa. — McKenna  v.  Cltliens'  Natural 
Gas  Co.,  201  Pa.  146,  50  A  922; 
Hoober  v.  New  Holland  Water  Co., 
56  Pa.  Super.  536;  Morris,  etc..  Mu- 
tual Coal  Co.  V.  Delaware,  etc.,  R. 
Co^    2    LackLegN    196. 

Tex. — Missouri,  etc.,  R.  Oct  v. 
Lindsey,  (Civ.  A.)  101  SW  863; 
Wells-Fargo  Express  Co.  v.  Samuels, 
11  Tex.  Civ.  A.  15,  31  SW  305;  Mis- 
souri Pac.  R.  Co.  v.  Wise,  3  Tex. 
A.   Civ.  Cas.   {   386. 

Wis. — Rhyner  v.  Carver,  84  Wis. 
181.    53    NW    849. 

Eftig. — Skull  v.  Olenlster,  16  C.  B. 
T«.  8.  81.  Ill  BCL  81,  .143  Reprint 
1055. 

ta]  Ibown  astimata  \t7  plalntur. — 
That  plaintiff  In  an  action  against  a 
third  person  for  the  same  Injury  had 
placed  damages  lower  than  In  pres- 
ent action  Is  admissible.  Hawk  v. 
Farmers  Serum  Co.,  202  111.  A.  616. 

TV.     Ayary  v.  Searcy,  50  Alli.  54. 

9B.  Sinker  v.  DlK^lna,  76  Mich.  557, 
43  NW  674. 

79.  East  Tennessee,  etc.,  R.  Co. 
V.  Warmack,  86  Ga.  351,  12  SE  813. 
To  same  effect  St.  Louis,  etc.,  R.  Co. 
V.  Philadelphia  F.  Assoc.,  55  Ark. 
163,  18  SW  43;  Sullivan  v.  Lowell, 
etc..  St.  R.  Co.,  162  Mass.  536,  39 
NE  185;  Hardin  v.  Ledbetter,  103 
N.    C.   90,   9  SE  641. 

SOL  Malmstrom  v.  People's  Drain 
Ditch  Co.,  32  Nev.  246,  107  P  98; 
Simpson  v.  Foundation  Co.,  201 
N.  Y.  479,  95  NE  10,  AnnCasl912B 
321;  McCoy  v.  Munro,  76  App.  Div. 
435.    78    NYS    849. 

Ta]  Jllwrtmttoa^— In  a  personal 
injury  case,  a  physician  called  by 
plaintiff  testified  that,  if  the  injured 
foot  was  used  "as  we  ordinarily  use 
ours,"  the  Irritation  would  produce 
an  open  ulcer.  -  He  had  previously 
testifled  that  the  foot  was  perma- 
nently weakened.  It  was  held  that 
the  evidence,  beln?  admissible  on 
the  question  of  Impairment  of  earn- 
ing capacity,  was  not  objectionable 
as  permitting  a  recovery  both  for 
the  permanent  impairment  of  the 
foot  and  for  the  consequences  of  an 
attempt  to  use  it  in  the  ordinary 
fashion,  it  not  appearing  that  the 
lurv  had  in  fact  so  interpreted  it. 
McCoy  v.  Munro,  78  App.  Div.  436, 
78   NTS  849. 

81.    Chouteau     v.     Jupiter     Iron- 


Works.   94    Mo.    <88,    7   SW   467. 

Bao«rp4ten  of  evldeBo*  for  naalfle 
SwrnoMS  see  Trial    [38  Cyc  1340]. 

83.  Hartshorn  v.  Chaddock,  135 
N.    T.    118,    81    NB   997,    17    LRA    426. 

83.  See  supra   t   166. 
Oondltioa  of  plalntur  la  aoUoa  foi 

peraonkl  Isjiulea  see  supra  {  181. 

Where  ■xanvlarr  damana  .ta- 
volvad   see    supra    i|    294-296^ 

84.  Western,  etc.,  R.  Co.  v.  Carl- 
ton, 28  Ga.  180.  See  Turner  v.  Wa- 
bash R.  Co.,  114  Mo.  A.  539,  90  SW 
391  (holding  that,  where,  in  an  ac- 
tion for  injury  to  stock  by  delay 
in  transportation,  a  verdict  ^as  sus' 
tained  by  the  evidence,  it  was  not 
objectionable  as  excessive  because 
it  exceeded  by  a  small  sum  the  claim 
of  plaintiff  presented  to  the  carrier 
before    bringing    suit). 

85.  Dempsey  v.  Baltimore,  etc., 
R.  Co.,-  219  Fed.  619.  Compare  Wills 
Point  v.  Williams,  26  Tex.  Civ.  A. 
194,  63  SW  1038  (holding  that  a 
statement  to  an  Insurance  company, 
made  for  the  purpose  of  obtaining 
benefits  under  an  accident  policy, 
that  the  Injured  party  had  claimed 
benefits  for  two  weeks  only  is  not 
admissible  on  the  question  of  the 
extent  of  his  injuries,  in  an  action 
against  a  city  therefor,  where  it 
does  not  appear  that  the  policy  al- 
lowed benefits  except  during  total 
disability).  _ 

JBe.  Dempsey  v.  Baltimore,  etc.,  R. 
Co..    219    Fed.    619. 

87.  East  Sa»rlnaw  M.  B.  <3hurch 
V.  Ladd,  22  Mich.  280:  Mealey  v. 
Bemldjl  Lumber  Co.,  118  Minn.  427, 
136  NW  1090;  Houston,  etc.,  R.  Co. 
V.  Brackin,  (Tex.  Civ.  A.)  191  SW 
804. 

[a]  ninstratloii.  —  In  an  action 
for  interference  by  defendant  with 
the  performance  by  a  third  person 
of  a  contract  with  plaintiff,  evi- 
dence that  plaintiff,  after  the  com- 
mission of  the  wrong,  used  his  best 
efforts  to  get  others  to  complete  the 
contract,  was  admissible.  Mealey  v. 
Bemldjl  Lumber  Co.,  118  Minn.  427. 
136  NW  1090. 

88.  VenclU  v.  Qulncy.  etc.,  R.  Co., 
132   Mo.   A.   722,   112   SW  1030. 

Dstr  to  redno*  loss  see  supra  It 
96-104. 

89.  See   Evidence    ri6   C!yo  821]. 

90.  See  Terre  Haute,  etc..  R.  Co. 
V.  Struble,  109  U.  S.  381,  3  SCt  270, 
27  L.  ed.  970;  Bry  Block  Mercantile 
Co.  V.  Columbia  Portrait  Co.,  219 
Fed.   710,    135   CCA   382;    South   Mem- 

Ehls  Land  Co.  v.  MacLean  Hardwood 
lUmber  Co.,  210  Fed.  257,  127  CCA 
76;  Beck  v.  West,  87  Ala.  213.  6  S 
70;    Armour   v.    Ross,    110   Ga.    403, 


compensatory  damages,  and  hence  such  evidence  is, 
where  only  such  damages  are  involved,  inadmissi- 
ble." 

Prior  claims  or  settlementa.  The  amount  which 
plaintiff  demanded  in  negotiating  for  a  settlement 
prior  to  bringing  the  action  does  not  limit 'or  re- 
strict his  recovery.**  The  amount  for  which  plain- 
tiffs settled  a  claim  against  an  accident  insurance 
company  ie  not  admissible  unless  it  is  shown  .that 
'such  amount  was  increased  or  reduced  because  of 
representations  made  by  plaintiff  as  to  the  fact, 
character,  or  extent  of  the  injuries,**  and  an  offer 
of  proof  should  be  directed  to  such  phase  of  the 
settlement.** 

Efforts  by  plaintiff  to  mitigate  the  damages  may 
be  shown  by  him  ;*'  and  conversely,  it  may  be  shown 
by  defendant  that  plaintiff  failed  to  make  such 
efforts  as  were  required  under  the  circumstances.** 

[$324]  2.  Breach  of  Contract.  Subject,  to  the 
general  rules  of  evidence,**  it  may  be  broadly  stated 
that,  in  an  action  for  breach  of  contract,  any  evi- 
dence bearing  directly  upon  the  damage  occasioned 
by  the  breach,  and  tending  to  establish  a  legiti- 
mate element  of  damage,  is  admissible;^  and  as  all 
damages  which  the  parties  can  reasonably  be  pre- 


35  SE  787;  Seavey  v.  Shurlck.  110 
Ind.  494,  11  NB  597;  Oalucha  v. 
Naso,  147  Iowa  309,  126  NW  146; 
Daniell  v.  Boston,  etc.,  R.  Co.,  184 
Mass.  337,  68  NB  337:  McCormick 
v.  Stowell,  138  Mass.  481;  Powell  v. 
Batchelor,  192  Mo.  A.  67,  179  SW 
751;  Standard  Amusement,  etc.,  Co. 
V.  Champion,  76  N.  J.  L.  771.  72  A 
92:  Schlossberr  v.  Brody,  216  N.  Y. 
579,  111  NB  222  (rev  160  App.  Div. 
161,  145  NYS  182];  Wakeman  v. 
Wheeler,  etc.,  Mfg.  Co.,  101  N.  Y.  205. 
4  NB  264,  54  AraR  676;  Nash  v. 
Thousand  Island  Steamboat  Co.,  123 
App.  Div.  148,  108  NYS  336;  United 
Press  V.  A.  S.  Abell  Co.,  79  App. 
Div.  650,  80  NYS  464  [aff  178  N.  Y. 
578  mem,  70  NE  1110  mem];  Ash- 
kanasy  v.  Sachs,  110  NYS  931: 
Walker  v.  Hoqpes,  30  N.  D.  398,  152 
NW  666;  Enderlien  v.  Kulaas,  25 
N.  D.  386,  141  NW  511;  Hoskins  v. 
Scott,  62  Or.  271,  96  P  1112;  Pendel- 
ton  v.  Saunders,  19  Or.  9,  24*  P  506; 
Nebraska  Land,  etc.,  Co.  v.  Burris, 
10  S.V  D.  430,  73  NW  919;  Brady  v. 
Oliver,  125  Tenn.  595,  147  SW  1135, 
41  LRANS  60.  AnnCasl91SC  376; 
Whorley  v.  Tennessee  Centennial  Ex- 

fosition  Co.,  (Tenn.  Ch.  A.)  62  SW 
46;  El  Paso,  etc..  R.  Co.  v.  Bichei. 
(Tex.  Civ.  A.)  ISO  SW  922;  Colo- 
rado Canal  Co,  v.  McFarland,  (Tex. 
Civ.  A.)  94  SW  400;  Dletert  v.  Fri- 
day. (Tex.  Civ.  A.)  22  SW  291;  Aus- 
tin V.  Langlois.  81  Vt.  223.  68  A  739; 
Bare  v.  Victoria  Coal,  etc.,  Co.,  73 
W.  Va.  632,  80  SB  941;  Colbufn  v. 
Chicago,  etc,  R.  Co.,  109  Wis.  377. 
85    NW    364. 

[a]  ZUiiBtiBtlOBB^— (1)  Where  the 
action  is  for  breach  of  a  contract 
to  purchase  defendant's  requirement 
of  certain  articles,  the  number .  not 
being  fixed  by  the  contract,  defend- 
ant is  entitled  to  show  how  many 
articles  equivalent  in  kind  were  pur- 
chased by  it  under  equivalent  con- 
ditions from  other  sources  during 
the  period  of  the  contract.  Bry 
Block  Mercantile  Co.  v.  Columbia 
Portrait  Co.,  219  Fed.  710,  135  CCA 
382.  (2)  On  breach  of  an  agreement 
to  secure  a  railroad  connection  for 
a  sawmill,  evidence  tending  to  show 
that  the  successful  operation  of  the 
sawmill  had  been  seriously  impaired 
Is  material  as  bearing  upon  the 
value  of  the  plant  with  and  with- 
out the  connection.  South  Memphis 
Land  Co.  V.  McLean  Hardwood  Lum- 
ber Co.,  210  Fed.  257,  127  CCA  75. 
(3)  In  an  action  for  breach  of  a 
seller's  contract  not  to  go  into  the 
same  business  in  competition  with 
plaintiff  upon  selling  to  him,  evi- 
dence as   to  how   plaintiff's  business 
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sumed  to  have  contemplated  as  the  probable  eon- 
sequence  of  the  breach  are  recoverable,*'  evidence 
thereof  is  admissible.'^  The  evidence  must  of  course 
be  confined  to  matters  relevant  to  the  contract  in 
suit,''  ^nd  evidence  of  previous  contractual  rela- 
tions between  the  parties,'*  or  of  an  agreement  be- 
tween plaintiff  and  a  third  person  concerning  the 
subject  matter  of  the  contract,'*  cannot  be  shown 
for  the  purpose  of  estimating  the  damages,  unless 
the  contract  is  one  where  such  agreement  would 
have  been  in  contemplation  of  the  parties  at  the 
time  of  making  the  original  contract."  Where 
other  contracts  or  memoranda  are.  connected  with 


was  affected  by  defendant's  compe- 
tition, even  after  suit  was  brought, 
was  admissible.  Oalucha  v.  Naso, 
147  Iowa  309,  126  NW  146.  (4)  In 
an  action  for  the  wrongrful  dlschkrgre 
of  a  servant  under  a  contract  where- 
by he  was  to  be  employed  so  lone  a? 
he  performed  his  duty  In  a  Ihor- 
ouKh,  honest,  and  businesslike  man- 
ner, evidence  as  to  ,  his  probable 
length  of  life  might  be  relevant. 
Daniel  v.  Boston,  etc.,  R.  Co.,  184 
Mass.  337,  68  NE  337.  (5)  In  action 
for  damages  for  breach  of  contract 
under  which  plaintiff  moved  his  saw- 
mill and  fixtures  to  saw  logs  to  be 
brought  to  mill  by  defendants  dur- 
ing a  season,  evidence  as  to  the  cost 
of  removing  the  mill  was  admissible 
to  corroborate  plaintiff's  claim  as 
to  the  quantity  of  logs  to  be  fur- 
nished by  defendant  under  the  con- 
tract. Johnson  v,  Sinclair,  (Minn.) 
168  NW  181.  (6)  On  breach  of  a 
contract  employing  plaintiff  to  make 
up  all  skirts  manufactured  by  de- 
fendants during  a  certain  period  at 
a  certain  price  per  skirt,  the  num- 
ber of  skirts  plaintiff  made  a  pre- 
vious year  under  similar  circum- 
stances may  be  shown.  Schlossberg 
V.  Brody,  216  N.  T.  579,  111  NE  222 
trev  160  App.  Dlv.  161,  146  NYS 
182].  (7)  Where  a  building  contract 
requires  the  builder  to  use  pine,  and 
Instead  thereof  he  uses  hemlock,  the 
owner  may,  in  an  action  against  him 
on  the  contract,  show  the  relative 
values  of  the  two  materials,  the  dif- 
ference in  value  between  a  house 
constructed  of  pine  and  one  of  hem- 
lock, alid  the  cost  of  replacing  the 
hemlock  with  pine.  Haist  v.  Bell, 
24  App.  Dlv.  262,  48  NTS  406.  (8) 
Where,  in  a  suit  for  breach  of  con- 
tract by  which  plaintiff  obtained  the 
exclusive  privilege  of  selling  cigars 
and  tobaccos  on  defendants  expo- 
sition grounds,  plaintiff's  testimony 
and  that  of  other  witnesses  as  to 
the  amount  of  sales  made  at  the 
places  conducted  in  violation  of  his 
contract,  based  on  estimates  made 
from  his  observation  of  the  sales 
at  those  places,  as  compared  with 
the  sales  at  his  own  stands,  was 
competent  as  a  basis  on  which  to 
estimate  plaintiff's  damages.  Whor- 
ley  V.  Tennessee  Centennial  Exposi- 
tion Co.,  (Tenn.  Ch.  A.)  62  SW  346. 
(9)  In  an  action  for  breach  of  a 
contract  authorizing  plaintiffs  to  sell 
defendant's  lands  it  was  competent 
to  examine  witnesses  as  to  the  de- 
mand for  such  lands,  and  applica- 
tions to  purchase  and  offers  there- 
for made,  and  the  probable  cost  of 
selling  the  remaining  lands.  Mc- 
LAne  V.  Maurer,  28  Tex.  Civ.  A.  75. 
66  SW  693.  1108.  (10)  In  an  action 
on  a  building  contract  to  recover 
damages  for  being  prevented  from 
performing  such  contract,  plaintiff 
may  testify  to  the  actual  gross  cost 
of  constructing  the  building  accord- 
ing to  the  plans  and  speciflcations. 
Joske  v.  Pleasants,  16  Tex.  Civ.  A. 
433.    39    SW    686. 

[b]  OoatnMt  of  »tuno7. — (1)  For 
breach  of  a  contract  with  an  Insur- 
ance company  by  an  agent,  his 
measure  of  damages  Is  of  course  the 
amount  that  he  has  actually  lost  In 
consequence  of  the  breach,  so  far  as 


it  can  be  determined  with  sufficient 
certainty,  and  testimony  as  to  the 
probable  value  of  renewals  for  the 
remainder  of  his  term  of  employ- 
ment on  policies  already  obtained  Is 
competent  In  arriving  at  this  result. 
Lewis  V.  Atlas  Mut.  L.  Ins.  Co., 
61  Mo.  534.  See  also  Ensworth  v. 
New  York  Ll.  Ins.  Co.,  8  P.  Cas.  No. 
4,496,  1  Flipp.  92.  (2)  An  estimate 
of  his  probable  earnings,  derived 
from  proof  of  the  amount  of  his  col- 
lections and  commissions  before  the 
breach,  without  further  proof  re- 
lating thereto,  would  be  too  specu- 
lative to  be  admissible.  Lewis  v. 
Atlas  Mut.   L.  Ins.  Co.,  supra. 

[c]  BvUnio*  bald  iaadmlaalbl*.^ 
<1)  In  an  action  for  breach  of  a  tim- 
ber sawing  contract,  testimony  of 
plaintiff  that  he  was  compelled  to 
sell  his  mule  was  Inadmissible  as 
too  remote.  McKlnnon  v.  Porter, 
(Tex.  Civ.  A.)  192  SW  1112.  (2)  In 
an  action  for  breach  of  contract, 
evidence  that  because  of  the  breach 
plaintiff  lost  his  timber  and  finally 
sold  his  tools  to  pay  debts  was  im- 
material and  prejudicial.  Walls  v. 
Carolina  Spruce  (Jo.,  (N.  C.)  96  SE 
36.  (3)  That  plaintiff  had  a  verbal 
offer  of  five  thousand  dollars  for  his 
eontracft  If  improvements  were  made 
as  required.  King  v.  Hudson  River 
Realty  Co.,  210  N.  Y.  467,  104  NE 
926.  (4)  In  an  action  to  recover 
damages  for  breach  of  a  contract  not 
to  supply  a  certain  commodity  on  a 
route  for  a  certain  period,  the  good 
will  of  which  defendant  had  sold  to 
plaintiff,  evidence  of  the  sale  of  the 
route  by  the  latter  after  the  expi- 
ration of  such  period  and  the  amount 
received  for  It  is  irrelevant  either  as 
to  the  value  of  the  route  if  it  had 
not  been  interfered  with,  or  the  loss 
resulting  from  such  Interference. 
Tuttle  V.  Hannegan,  64  N.  Y.  686 
mem   [aff  4  Daly  921. 

91.  See  aupra  {{  76-80. 

92.  Ala. — Alabama  Iron-Works  v. 
Hurley,  86  Ala.  217,  5  S  418. 

Qa. — ^Dempsey  v.  Hertsfleld,  30  Qa. 
866.  '' 

111. — ^National  Surety  Co.  v.  T.  "B. 
Townsend  Brick,  etc.,  Co.,  176  111. 
156,   S2  NE  938    [aff   74   III.   A.    3121. 

Ind. — ^Avan  v.  Prey,  69  Ind.  91; 
Bvans  v.  Elliott,  30  Ind.  283,  83  AmD 
319. 

Iowa. — ^Kramer  v.  Messner,  101 
Iowa   88,  69  NW  1142. 

Mass. — Manning  v.  Fitch,  138 
Mass.    273. 

Nebr.^-Schnelder  v.  Patterson,  38 
Nebr.    680,    57    NW    398. 

N.  C. — Mace  v.  Ramsey,  74  N.  C. 
11;  Henson  v.  Chastlne,  48  N.  C.  660. 

Pa. — Pittsburg  Coal  Co.  v.  Pos- 
ter,  69  Pa.  365. 

R.  I. — Forbes  v.  Howard,  4  R.  1. 
364. 

Tex. — El  Paso,  etc.,  R.  Co.  v. 
Efchel,     (Civ.    A.)    130    SW    922. 

Wash. — Loutzenhlser  v.  Peck,  89 
Wash.   435,   154   P  814. 

93.  Ala. — Beck  V.  West,  87  Ala. 
213,    6    S    70. 

Cial. — Electric  Impl.  Co.  v.  San 
Jose,  etc.,  R  Co.,  3  C!al.  Unrep.  <3as. 
618.   31  P  455. 

Conn. — Rowan  v.  Sharps'  Rifle  Mfg. 
Co..  31  Conn.  1. 

Kan. — Missouri,   etc.,  R.  Co.  v.  Ft. 


the  one  in  suit  by  a  reference  thereto,  or  have  ex- 
isted between  the  same  parties  con<»ming  a  similar 
subject  matter,  evidence  of  the  terms  of  such  former 
contracts  may  be  shown  for  the  purpose  of  fur- 
nishing a  basis  for  estimating  damages  for  a  breach 
of  the  latter.'^ 

[$  325]  3.  Injuries  to  the  Person  *^— a.  In  a«n- 
eraL  As  a  broad  general  rule  in  actions  for  per- 
sonal injuries  any  evidence  which  is  otherwise  com- 
petent is  admissible  where  it  tends  to  establish 
the  nature,  character,  and  extent  of  the  injuries 
'which  are  the  natural  and  proximate  consequences 
of  defendant's  acts,"  but  evidence  of  matters  not 

Scott.   16  Kan.   435. 

Md. — Borden  Min.  Ca  v.  Barry,  17 
Md.  419. 

Mo. — Craighead  v.  Wells,  21  Mo. 
Hughes  V.  Robinson,   60  Mo.  A. 


404; 
194. 

94.  Addams  V.  Tutton,  89  Pa.  447. 

95.  Snell  v.  Cottingham,  72  111. 
161;  Ztppert  v.  Acme  Adv.,  etc,  Co., 
113  NYS  998. 

[a]  niaatmtloii.  —  In  an  action 
for  breach  of  a  contract  for  the 
printing  of  certain  booklets  by  plain- 
tiffs for  defendant,  evidence  that 
the  parties  for  whom  defendant  was 
having  the  work  done  did  not  accept 
the  booklets,  their  grounds  for  re- 
fusing to  accept,  and  the  reasonable 
damages  to  which  such  parties  were 
entitled  by  reason  of  the  imperfect 
manner  in  which  the  printing  was 
done  was  irrevelant  where  the  con- 
tract between  plaintiffs  and  defend- 
ant contained  no  reference  to  de- 
fendant's contract  with  the  parties 
for  whom  he  was  having  the  work 
done.  Zippert  v.  Acme  Adv.,  etc., 
Co..    113    NTS    998. 

96.  Eldredge  v.  Smith,  13  Allen 
(Mass.)    140. 

97.  Bridgewater  Gas  Co.  v.  Home 
Gas  Fu9l  Co.,  69  Fed.  40,  7  CCA  652: 
Downey  v.  Hatter,  (Tex.  Civ.  A.)  48 
SW  32;  Hare  v.  Parkersburg,  24  W. 
Va.    654. 

[a]  EvMeao*  of  aa  accvameBt 
after  the  toaaoh,  between  plaintiff 
and  third  persons,  for  the  j>erform- 
ance  of  the  same  service,  is  admis- 
sible for  the  purpose  of  affecting  the 
damages,  where  such  services  nave 
been  performed  under  the  agreement; 
but  if  the  agreement  has  never  been 
executed,  evidence  thereof  is  incom- 
petent, as  It  is  nothing  more  than  a 
mere  statement  of  what  plaintiff 
would  be  willing  to  give,  and,  if 
admitted,  would  open  the  door  to 
fraud.  Lamoreaux  v.  Rolfa,  86 
N.  H.  33. 

98.  Otoaa  rafarsnoaa: 
Declarations   as    to    bodily    condition 

see  Evidence   [16  Cyc  1160]. 
Declarations    of    pain    and    suffering 

as  part  of  res  gestae  see  ETvidence 

[16  Cyc  1241]. 
Evidence  of  lay  witness  as  to  bodily 

condition    see    Evidence     [17    Q^e 


87]. 
ilbl 


Evidence 


Ebchlbltlon    of    Injury    see 

[17   Cyc   295]. 
Expert  or   oplhion   evidence  see   Evi- 
dence   [17    Cyc    26]. 
Statements  to  physician  see  Evidence 

[16   Cyc   116S]. 

99.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Hell.   154  Fed.   626,   83  CCA   400. 

Ala. — Southern  R  Co.  v.  Fisher, 
74  S  680;  Birmingham  v.  Gordon,  167 
Ala.  834,  52  S  480;  St.  Louis,  etc.. 
R.  Co.  V.  Savage,  168  Ala.  66,  50  S 
113i;  .  Birmingham  R.,  etc.,  OOk  v. 
Moore.  148  Ala.  115,  42  S  1024: 
Birmingham  R.,  etc,  Co.  v.  EHIard, 
136  Ala.  433,  33  S  276;  Alabama 
Great  So.  R-  Co.  v.  Hill,  13  Ala.  514, 
9  S  722,  SO  AmSR  65;  Alabama  Great 
So.  R.  Co.  V.  Yarbrough,  83  Ala.  238, 
3  S  447,  3  AmSR  716;  Spearman  v. 
MeCrary,  4  Ala.  A.  473,  58  S  927  [cer- 
tiorari den  177  Ala.   672.   58  S  1038]. 

Colo. — Colorado  Springs  Electric 
Co.  V.  Soper,   38  Colo.   141,  88  P  166. 

Del. — Johnson  v.   Wllratngton  City 


EVir  later  oaaaa,  daralopmanta  and  ohaagaa  in  the  law  see  cumulatlva  Annotations,  same  title .  page  and  note  number. 
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shown  to  be  the  natrrral  and  proximate  result  of  |  the  injury,  or  connected  therei^ith,  is  inadmissible.* 

[c]  Bnrgloal  opataMoas, — (1)  Tes- 
timony as  to  the  number  of  opera- 
tions made  necessary  by  the  acci- 
dent and  the  details  thereof,  and  that 
plaintiff  suffered  from  gangrene  fol- 


R.  Co.,   23  Del.  6,  7«  A  961. 

Fla. — ^Atlantic  Coast  Line  R.  Co.  v. 
Whitney,  85  Fla.   72,  61  8  179. 

Ga. — Nashville,  etc.,  R.  Co.  v.  Mil- 
ler, 120  Ga.  453,  47  SB  959.  67  L.RA 
87.  1  AnnCas  210;  Collins  Park,  etc., 
R.  Co.  V.  Ware,  112  Ga.  663,  87  SB 
975;  \Snison  v.  White,  71  Ga.  606, 
51    AmR    269. 

111. — Donnelly  T.  ChicaKO  City  R. 
Co.,  235  111.  35.  85  NE  283  [aff  136 
111.  A.  2041;  Illinois  Steel  Co.  v. 
Uelac,  201  111.  160,  66  NB  245  [aff 
103  111.  A.  98];  Warren  v.  Wright, 
103  111.  298:  Ttnsley  v.  Rowe,  17  111. 
A.  326.  See  Loftus  v.  Illinois  Mid- 
land  Coal  Co..   181    111.  A.   197. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Robinson,  157  Ind.  414.  61  NB  936; 
Goshen  v.  England.  119  Ind.  368.  21 
NB  977.  5  L.RA  253;  BvansviUe.  etc., 
R.  Co.  ▼.  Guyton,  116  Ind.  460,  17 
NB    101.    7    AmSR    468. 

Iowa. — Stutsman  v.  Des  Moines 
City  R.  Co..  163  NW  580;  Pringle  v. 
Chicago,  etc.,  R.  Co.,  64  Iowa  613, 
21    I>rw   108. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Frazee.  179  Ky.  488,  200  SW  948: 
Louisville,  etc.,  R.  Co.  v.  Lynch,  137 
Ky.  696,  126  SW  362;  Louisville,  etc., 
R.  Co.  V.  Smith,  84  SW  756,  27  KyL 
257;  Illinois  Cent.  R.  Co.  v.  Stewart, 
63  S'W  596.  23  KyL  637;  South  Cov- 
ington, etc.,  R.  Co.  V.  Bolt,  59  SW 
26,    22    KyL    906. 

Mich. — Faulkner  v.  Payne,  191 
Mich.  263.  157  NW  665;  O'Dea  v. 
Michigan  Cent.  R.  Co..  142  Mich.  265. 
105  NW  746;  Edwards  v.  Three  Riv- 
ers. 102  Mich.  153.  60  NW  454;  Pal- 
mer V.  Michigan  Cent.  R.  Co.,  93 
Mich.  363.  53  NW  397.  32  AmSR  607. 
17  LRA  636;  Keyser  v.  Chicago,  etc., 
R.  Co..  66  Mich.  390,  33  NW  867. 

Mo. — Lyons  v.  Metropolitan  St.  R. 
Co..  253  Mo.  143.  161  SW  726;  Papio 
V.  Freund.  (A.)  181  SW  1161;  Saeger 
v.  Wabash  R.  Co..  131  Mo.  A.  282. 
110  SW  686;  Blgelow  v.  Metropolitan 
St.  R.  Co.,  48  Mo.  A.  367.  gee  Ed- 
munds V.  St.  Louis  R.  Co..  3  Mo.  A. 
603    mem. 

Nebr. — Dore  v.  Omaha,  etc.,  R. 
Co..    97    Nebr.    250,   149    NW    792. 

Nev. — Sherman  v.  Southern  Pac. 
Co..  33  Nev.  385.  Ill  P  416,  115  P 
909.  AnnCasl914A  287. 

N.  H. — Valley  v.  Concord,  etc.,  R. 
Co..    68    N.    H.    546,    38    A    383. 

N.  T.— Stearns  v.  Field.  90  N.  T. 
640;  De  Forest  v.  Utica.  69  N.  T. 
614;  Filer  v.  New  York  Cent.  R. 
Co..  49  N.  Y.  42;  Wolf  V.  Third  Ave. 
R.  Co..  67  App.  Div.  6p6,  74  NYS 
336;  McCready  v.  Staten  Island 
Electric  R.  Co.,  51  App.  Div.  338.  84 
NYS  996;  Wright  V.  New  York  Cent. 
R.  Co.,  28  Barb.  80  [rev  on  other 
grounds  25  N.  Y.  562]:  Gage  v.  S. 
Mills  Ely  Co.,  132  NYS  953;  Grif- 
fith V.  Utlca,  etc..  R.  Co.,  17  NYS 
692  [aff  137  N.  Y.  666  mem,  33  NE 
339  mem] ;  Gillespie  v.  Coney  Island, 
etc^  R.  Co..   16   NYS  850. 

N.  C. — Wacksmuth  v.  Atlantic 
Coast  Line  R.  Co..  167  N.  C.  34,  72  SB 
813;  Davis  v.  Atlantic  Coast  Line 
R.  Co..    145    N.   C.    96,    58    SB   798. 

Or. — Jones  v.  Petersonn  44  Or.  161, 
74    P    661. 

Pa. — ^Albert  v.  Philadelphia  Rapid 
Transit  Co.,  2B2  Pa.  527,  97  A  680. 
Tex. — Southern  Pac.  Co.  v.  Ecken- 
fels.  (Civ.  A.)  197  SW  1003;  St. 
Louis  Southwestern  R.  Co.  v.  Brown. 
(Civ.  A.)  163  SW  383;  Missouri, 
etc..  R.  Co.  V.  Sullivan.  (Civ.  A.) 
157  SW  193;  Houston,  etc..  R.  Co. 
V.  Pox,  (Civ.  A.)  156  SW  922;  Black- 
shear  V.  Trinity,  etc.,  R.  Co..  (Civ. 
A.)  131  SW  854;  Texas  Cent.  Tel. 
Co.  V.  Owens,  (Civ.  A.)  128  SW  926; 
Missouri,  etc.,  R.  Co.  v.  Johnson, 
(Civ.  A.)  126  SW  672:  Houston,  etc., 
R.  Co.  V.  Hanks.  58  Tex.  Civ.  A.  298, 
124  SW  136;  Missouri,  etc..  R.  Co. 
v,  LIndsey,  (Civ.  A.)  101  SW  863: 
Texas,  etc.,  R.  Co.  v.  Maddox,  26 
Tex.  Civ.  A.  297.  6S  SW  134;  Mis- 
Muri.  etc.,  R.  C!o.  v.  Oslin,  26  Tex. 
Civ.  A.  370,  63  SW  1039;  Interna- 
tional, etc..  R.  Co.  v.  Zapp.  (CHv.  A.) 
4»    SW    678;    Gulf,    etc..    R.    Co.    v. 


Pendery,  14  Tex.  Civ.  A.  60,  36  SW 
793.  See  Southern  Tel.,  etc.,  Co.  v. 
Evans,  54  Tex.  Civ.  A.  63,  116  SW 
418  (holding  that,  where  defendant 
showed    that    plaintiff    was    not    in- 


jured, or,  at  most,  that  her  injuries 
were  merely  temporary,  evidence  of 
an  injury  to  plaintiff's  hearing  was 
admissible,  although  the  petition  did 
not   allege    it). 

Vt.— Lewis  V.  Crane,  78  Vt.  216. 
62  A  60;  Carrow  v.  Barre  R.  Co.. 
74  Vt   176,   62  A   637. 

W.  Va. — Norraile  v.  Wheeling 
Tract.  Co.,  67  W.  Va.  132.  49  SB 
1030.    68    LRA    901. 

Wis. — Block  v.  Milwaukee  St.  R. 
Co..  89  Wis.  371.  61  NW  1101,  46 
AmSR  849.  27  LRA  365;  Wright  V. 
Ft.  Howard,  60  Wis.  119,  19  NW  750. 
50    AmR    350. 

Wyo. — Yount  v.  Strickland,  17 
Wyo.    526.    101    P    942. 

[a]  ZUuatrattosa. —  (1>  Results 
following  a  successful  operation  for 
traumatic  appendicitis  may  be 
shown.  Birmingham  R.,  etc.  Co. 
V.  Moore,  148  Ala.  115,  42  S  1024. 
(2)  Since  the  burden  was  on  pl^n- 
tifi  to  show  that  her  skin  eruption 
resulted  from  the  accident,  the  court 
properly  permitted  her  mother  to 
testify  that  there  was  no  blood 
taint  in  the  family.  Louisville,  etc., 
R.  Co.  v.  Frazee,  179  Ky.  488,  200  SW 
948.  (3)  Where  defendants'  serv- 
ants ran  a  motor  truck  over  plain- 
tiff's leg,  'evidence  that  after  the 
flrst  break  had  healed  the  leg  again 
broke  tin  a  slight  fall  was  admisiai- 
ble  to  show  the  circumstances  of 
the  case,  although  no  damages  were 
claimed  for  the  second  Injury.  Papic 
V.  Freund,  (Mo.  A.)  181  SW  1161. 
(4)  The  kind  of  dress  that  plaintiff 
is  obliged  to  wear  after  her  injury 
may  be  shown,  on  the  question  of 
the  extent  of  the  injury.  Valley 
V.  Concord,  etc.,  R.  Co.,  68  N.  H. 
546,  38  A  383.  (5)  Evidence  that 
plaintiff  limped  after  the  accident 
is  competent.  Gulf,  etc..  R.  Co.  v. 
McKlnnell.  (Tex.  Clv.  A.)  173  SW 
937;  Gulf,  etc..  R.  Co.  v.  McKlnnell. 
(Tex.  Civ.  A.)  171  SW  1091;  City 
R.  Co.  V.  Wiggins.  (Tex.  Civ.  A.)  62 
SW  677.  (6)  Plaintiff  may  show  in 
a  proper  way  that  traumatic  tuber- 
culosis resulted  directly  from  the 
personal  injury  which  he  had  sus- 
tained. Blasband  v.  Philadelphia 
Rapid  Transit  Co..  42  Pa.  Super.  325. 
(7)  Where  defendant  pleaded  that 
plaintiff  aggravated  his  Injuries  by 
heavy  work,  testimony  that  he 
worked,  although  it  hurt  him  to  do 
so,  because  that  was  the  only  way 
he  had  to  make  a  living  was  prop- 
erly admitted.  .St.  Louis  Southwest- 
ern R.  Co.  V.  Brown,  (Tex.  Civ.  A.) 
163  SW  383.  (8)  Evidence  of  plain- 
tiff's nervousness  and  trembling 
feeling  just  after  the  collision  with 
the  train  on  which  he  was  a  pas- 
senger was  admissible  as  tending  to 
show  his  Injury.  Missouri,  etc.,  R. 
Co.  V.  Johnson  (Tex.  Clv.  A.)  126 
SW  672.  (9)  In  an  action  against 
carriers  for  discharging  a  passenger 
before  she  had  reached  her  station, 
she  could  testify  whether  anything 
had  happened  to  her  that  she  knew 
of  that  could  cause  the  physical  in- 
Jury  sustained  by  her  other  than 
alighting  from  the  train.  Pullman 
Co.  V.  Hoyle,  62  Tex.  Clv.  A.  534. 
115  SW  315.  (10)  In  an  action  for 
assault  and  battery,  the  testimony 
of  a  witness  that;  shortly  after  the 
flKht,  she  washed  the  blood  from 
plaintiff's  hand,  wrapped  It  up,  and 
telephoned  for  a  doctor,  followed  by 
statements  of  what  she  observed  at 
the  time  as  to  other  Injuries  to  plain- 
tiff's head  and  face,  and  to  his  ap- 
pearance generally,  and  to  what  pain 
he  suffered,  was  admissible  as  bear- 
ing on  the  extent  of  the  injuries  and 
the  amount  of  damages.  Yount  v. 
Strickland.    17   Wyo.    526.    101    P   942. 

[b]  AppUoatlon  of  ml*. — Plaintiff 
may  describe  her  sufferings  in  de- 
tail. Scharpf  v.  Union  Oil  Co..  19 
Cal.  A.    100,  124   P  864. 


lowing  the  operation,  was  admissi- 
ble as  a  part  of  the  history  of  the 
case,  the  nature  and  extent  of  the 
Injury,  and  the  probable  suffering  of 
plaintiff.  Gulf,  etc.,  R.  Co.  v.  Sul- 
livan. (Tex.  Civ.  A.)  168  SW  473. 
(2)  In  an  action  for  personal  In- 
juries where,  as  a  result,  an  opera- 
tion Is  necessary,  evidence  that  such 
operation  was  attended  with  great 
difficulty  and  danger,  and  that  com- 
paratively few  physicians  perform 
it.  is  admissible.  Normile  v.  Wheel- 
ing Tract.  Co..  57  W.  Va.  132,  49  SB 
1030.  68  LRA  901. 

[d]  STUsno*  lisid  aOmlaalUs.— 
(1)  .  Showing  pain  and  suffering. 
Hertzberg  v.  Pittsburgh  Taxlcab  Co., 
243  Pa.  B40.  90  A  34f;  San  Antonio, 
etc..  R  Co,  »v.  Green.  (Tex.  Civ.  A.) 
182  SW  392;  Chicago,  etc,  R.  Co.  v. 
Shannon,  50  Tex.  Civ.  A.  194,  111 
SW  1060:  Texas  Midland  R.  Co.  v. 
Ritchey,  49  Tex.  Civ.  A.  409,  108  SW 
732  (evidence  held  not  too  remote); 
dwell  V  Skobls,  126  Wis.  308,  1()6 
NW  777.  (2)  That  plaintiff  has 
used  opiates  to  alleviate  the  pain 
caused  by  his  injury.  Missouri,  etc., 
R.  Co.  v.  Hanson,  13  Tex  Clv.  A. 
552,  36  SW  289.  And  see  CHiatta- 
nooga,  etc.,  R  Co.  v.  Liddell,  86 
Ga.  482.  11  SB  863,  21  AmSR  169 
(holding  that,  while  such  evidence 
was  admissible  to  show  suffering,  it 
was  not  to  be  considered  as  a  dam- 
age). (3)  The  number  of  visits  by 
a  physician.  Fleming  v.  Shenandoah, 
67  Iowa  506,  26  NW  752,  56  AmR  364. 
(4)  The  number  of  persons  >vho 
nursed  the  injured  party.  Ohio,  etc., 
R.  Co.  V.  Heaton,  137  Ind.  1,  35  NB 
687.  (5)  The  weight  of  an  artlflclal 
leg  which  plaintiff  was  obliged  to 
wear.  Carrow  v.  Barre  R.  Co..  74 
Vt.  176,  52  A  687.  (6)  As  to  cause 
of  Injury.  Jones  v.  Caldwell,  23  Ida. 
467,  130  P  995-  McCready  v.  Staten  ■ 
Island  R  Co.,  51  App.  Div.  338,  64 
NYS  996.  (7)  As  to  loss  of  virility. 
Deering  v.  Barzak,  227  111.  71,  81  NB 
1:  Postal  Tel.-Cable  Co.  v.  Likes.  225 
111.  249,  80  NE  136  [aff  124  III.  A. 
459].  (8)  How  an  abscess  might 
have  been  caused.  Boehm  v.  Detroit, 
141  Mich.  277,  104  NW  626.  (9)  To 
show  that  neurasthenia  was  brought 
about  by  sudden  fright  and  terror. 
Elgin,  etc..  Tract.  Co.  v.  Wilson,  217 
111.  47,  75  NE  436  [aff  120  111.  A. 
8711.  (10)  On  question  whether  acci- 
dent caused  child  to  be  stillborn.  Chi- 
cago Union  Tract.  Co.  v.  Eh-trachter, 
228  111.  114,  81  NB  816  [aff  130  III. 
A.  6021.  (11)  Plaintiff's  testimony 
as  to  whether  he  had  returned  to  the 
hospital  a  second  time  under  direc- 
tion of  his  physician.  Townsend  v. 
Keith,   34  Cal.  A.  664.  168  P  402. 

[e]  BvUsao*  IMld  laMmJaalUsu — 
Southern  R.  Co.  v.  Bunnell.  138  Ala. 
247.  36  S  380  (that  plaintiff's  shoulder 
was  rubbed  with  liniment  two  or 
three  times  during  the  night  after 
the  alleged  Injury);  Zimmer  v. 
Third  Ave.  R.  Co.,  36  App.  Div.  266, 
55  NYS  308  (cause  of  peritonitis 
from  which  plaintiff  suffered  before 
the  accident). 

1.  Ala. — SloBs-Sheffleld  Steel,  etc, 
Co.  v.  Vinzant,  163  Ala.  212,  44  S 
1016. 

111. — McMahon  v.  Chicago  City  R. 
Co.,  239  111.  334,  88  NB  223  [aff  148 
111.  A.  608];  Chicago  v.  Allen,  43  III. 
496:  West  Chicago  St.  R.  Co.  v. 
Dougherty,  89  111.  A.  362. 

Iowa. — Hall  v.  Shenandoah.  167 
Iowa  736.  149  NW  831;  Lulsi  v.  Chi- 
cago Western  R.  C^..  166  Iowa  468, 
136  NW  322;  Btzhorn  v.  Oelwein.  142 
Iowa  107,  120  NW  636.  19  AnnCas  999. 

Mass. — Nelson  v.  Boston,  etc,  R. 
Co.,   166  Mass.   366.*29   NE  586. 

Mich. — Hufford  v.  Grand  Rapids, 
etc..  R.  Co.,  53  Mich.  118,  18  NW  580. 

Mo. — Erdmann  v.  United  R.  Co.,  174 
Mo.  A.  245,  156  SW  764;  Van  Cleve  v. 


1030     [17  C.  J.] 


DAMAGES 


[§  325 
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jury."    All  evidence,  either  in  rebuttal  or  sought 

St.  Louis,  etc.,  R.  Co.,  124  Mo.  A. 
224.  101   SW  eS2. 

N.  J. — New  York,  etc.,  Tel.  Co.  v. 
Bennett,  62  N.  J.  L.  742.  42  A  759. 

N.  T. — Statler  v.  George  A.  Ray 
MfC  C6.,  195  N.  T.  478.  88  NB  1063 
[rev  12S  App.  Dlv.  69,  109  NTS  172]; 
Sweeny  v.  Union  R.  Co.,  21  Miso.  472, 
64  NTS  458;  Oleason  v.  Hudson  Val- 
ley R.  Co.,  143  App.  Div.  884,  128  NYS 
7B9;  Long  v.  Fulton  Contracting  Co., 
133  App.  Div.  842,  117  NYS  1118; 
Farnham  v.  Interurban  St.  R.  Co.,  94 
NYS  364. 

Oh. — Cincinnati  Traction  Co.  v. 
Holllday,  38  Oh.  Clr.  Ct.  120,  IS  Oh. 
Cir.  Ct.  N.   S.  367. 

Tex. — Oulf,  etc.,  R.  Co.  v.  HcKln- 
nell,  (Civ.  A.)  171  SW  1091;  St.  Louis 
Southwestern  R.  Co.  v.  Moore,  (Civ. 
A.)   161  SW  378. 

Utah. — ^Harrison  v.  Denver,  etc.,  R. 
Cto.,  7  Utah  528.  27  P  728. 

Wis. — ^Rhyner  v.  Menasha,  107  Wis. 
201.  83  NW  303. 

[a]  XUnstnrtioiia.— (1)  Testimony 
that  a  witness  had  certain  uses  of  his 
hand  after  an  accident  somewhat 
similar  to  plaintiff's  was  properly  ex- 
cluded. New  York,  etc.,  Tel.  Co.  v. 
Bennett,   62    N.   J.   L.   742,    42   A    769. 

(2)  In  an  action  for  injuries  It  was 
error  to  permit  an  expert  to  testify 
as  to  plafntilTs  disabled  condition,  In 
the  absence  of  evidence  that  he  was 
free  from  such  condition  before  the 
accident.  Kunstler  v.  Interurban  St. 
R.    Co..    48    Misc.    65b,    96    NYS    296. 

(3)  In  an  action  for  damages  causing 
tajurles  from  which  a  miscarriage  re- 
sulted, evidence  relating  to  the  mis- 
carriage, to  be  competent,  must  con- 
nect that  fact  with  the  accident.  Cin- 
cinnati Tract.  Co.  v.  Holllday,  33  Oh. 
Cir.  Ct.  120,  13  Oh.  Clr.  Ct.  N.  S.  367. 

(4)  The  admission  of  testimony  by  a 
witness  for  defendant  on  cross-exam- 
ination that  it  was  conceivable  that 
plaintiff's  wife  had  received  the  in- 
juries of  which  she  complained,  al- 
though he  found  no  such  injuries 
when  he  examined  her  for  life  insur- 
ance after  the  accident,  was  errone- 
ous as  permitting  plaintiff  to  show  a 
possibility  of  Injury  as  a  basis  for 
recovery.  Houston,  etc.,  R.  Co.  v. 
Fox,  106  Tex.  ^7,  166  SW  693  [rev 
<ClV.  A.)   156  SW  922]. 

[b]  Evldano*  as  to  sarffleal  op«r- 
atloii  performed  on  plaintiff' Is  Inad- 
missible in  the  absence  of  any  evi- 
ilence  that  it  was  made  necessary  by 
tlie  injury.  Johnson  v.  Troy,  124 
App.  Dlv.  29,  108  NYS  917;  Gulf,  etc., 
K.  Co.  V.  McKlnnell,  (Tex.  Civ.  A.) 
171  SW  1091;  Rhyner  v.  Menasha. 
107  Wis.  201,  83  NW  303. 

[c]  SvMeao*  bald  1iia«mt»rri.l>U. — 
Ahem  V.  Minneapolis  St.  R.  Co..  102 
Minn.  435,  113  NW  1019  (effect  of 
pendency  of  suit  upon  plaintiff  in 
personal  injury  case  who  is  suffering 
from  neurasthenia). 

9.  Louisville,  etc..  R.  Co.  v.  Smith, 
84  SW  75B,  27  KyL  257;  Dickinson  v. 
Boston,  188  Mass.  695,  75  NE  68,  1 
LRANS  664;  Locke  V.  International, 
etc..  R.  Co.,  25  Tex.  Clv.  A.  145.  60 
SW  314  (where  evidence  of  plaintiff's 
loss  of  capacity  "for  the  enjoyment 
of  the  pleasures  of  life"  was  held 
to  be  properly  excluded  on  this 
ground);  Adams  v.  Bucyrus  Co.,  165 
Wis.  70,  143  NW  1027. 

[a]  ZUnStratloB^— In  an  action  for 
Injuries  to  plaintiff's  hand,  a  dream 
by  plaintiff  that  his  hand  would  have 
to  be  amlputated,  and  that  he  told  his 
wife  to  put  it  in  ice  to  preserve  it, 
so  that  his  body  could  all  be  buried 
together,  was  not  competent  to  prove 
pain  or  suffering.  Louisville,  etc.,  R. 
Co.  v.  Smith.  84  SW  755.  27  KyL  257. 

3.  Ala. — St.  Louis,  etc..  R.  Co.  v. 
Savage.  163  Ala.  65,  60  S  113. 

Conn. — Atwood  v.  Connecticut  Co., 
82  Conn.  639,  74  A  899. 

Fla. — Jacksonville   Electric   Co.    y. 


Batchls,  64  Fla.  192,  44  S  938 

Mass.^Boomer  v.  Wilbur,  176 
Mass.    482,   67  NB   1004,   63   LRA  172. 

Mich.— Hayes  v.  St.  Clair,  173 
Mich.  631.  139  NW  1037. 

Mo. — Partello  v.  Missouri  Pac.  R. 
Co.,    (A.)    107    SW   473. 

Wash. — Dunkln  v.  Hoqulam,  66 
Wash.  47,  106  P  149;  Larsen  v.  Sedro- 
Woolley,    49    Wash.    184,    94    P    938. 

[a]  ninstratlaaa. — (1)  In  an  ac- 
tion for  damages  for  personal  inju- 
ries, the  condition  of  plaintiff's  health 
more  than  a  year  before  the  Injury 
complained  of  is  not  In  general  ma- 
terial where  there  is  evidence  as  to 
the  condition  of  plalntiflTs  health  a 
short  time  before  the  Injury.  Jack- 
sonville Electric  Co.  v.  Batchls,  64 
Fla.  192,  44  S  933.  (2)  In  an  action 
for  injuries  occasioned  by  the  fall 
of  bricks  on  plaintiff,  the  exclusion 
of  questions  with  reference  to  prior 
aliments  of  plaintirf  is  within  the 
discretion  of  the  court.  Boomer  v. 
Wilbur.  176  Mass.  482.  67  NE  1004, 
63  LRA  172.  (3)  Where  the  Injury 
alleged  was  the  twisting  of  normal 
ligaments,  evidence  of  an  operation 
thereon  several  years  before,  with  a 
detailed  account  of  suffering  and 
pain,  was' inadmissible.  Hayes  v.  St. 
Clair.  173  Mich.  631.  139  NW  1037. 
(4)  In  an  action  for  a  personal  injury 
sustained  in  1908,  the  medical  exam- 
ination of  plaintiff  and  the  physi- 
cian's certificate  made  In-  1901  ,  In 
proceedings  for  a  pension  are  Inad- 
missible because  too  remote  In  point 
of  time.  Dunkin  v.  Hoqulam.  66 
Wash.  47,  105  P  149.  (5)  In  an  ac- 
tion by  a  husband  and  wife  for  in- 
juries to  the  wife  through  negligence, 
evidence  of  statements  made  by  the 
husband  about  four  years  before  the 
accident,  to  the  effect  that  his  wife 
was  hysterical  and  nervous,  was 
properly  excluded,  the  time  being  too 
remote  to  make  the  evidence  appli- 
cable to  the  wife's  physical  condi- 
tion at  the  time  of  the  injuries.  Lar- 
sen V.  Sedro-WooUey.  49  Wash.  134, 
94    P   938 

[b]  siiaanoe  held  admlaslU*.— 
(1)  Generally.  Boehm  v.  Detroit.  141 
Mich.  277.  104  NW  626.  (2)  In  an 
action  for  damages  for  dislocating 
plaintiff's  shoulder,  where  it  appears 
that  the  shoulder  was  twice  subse- 
quently dislocated.  It  may  be  shown 
by  medical  testimony  that  a  disloca- 
tion of  the  shoulder  would  create  a 
predisposition  to  subsequent  disloca- 
tion. Donnelly  v.  Chicago  City  R. 
Co.,  235  111.  36,  85  NE  233  [aft  136 
111.  A.  204].  (3)  Miscarriage  three 
years  after  the  accident.  Chicago 
Union  Tract.  Co.  v.  Ertrachter.  228 
111.  114,  81  NE  816  [aff  130  III.  A. 
602]. 

4,  Ala. — Singer  Sewing  Mach.  Co. 
▼.  Methvin.  184  Ala.  654.  63  S  997; 
Abbott  V.  Mobile.  119  Ala.  595.  24  S 
586;  Sloss-Shemeld  Steel,  etc..  Co.  V. 
Dunn,  9  Ala.  A.  524.  63  S  812. 

Fla. — Coons  v.  Prltchard.  69  Pla. 
362.  68   S  225.  LRA1915F  668. 

Oa. — Stevens  v.  Central  R..  etc.. 
Co..  80  Ga.  19.  6  SE  253;  Gamble  v. 
Central  R.  Co..  74  Ga.  586. 

111. — Reynolds  v.  Alton,  etc.  Tract. 
Co..  273  III.  207.  112  NE  668  [rev  194 
111.  A.  871.  See  Jollet  St.  R.  Co.  v. 
Call.  143  111.  177.  32  NB  389;  Spring- 
field V.  Granite  City.  157  111.  A.  61; 
Hamilton  v.  Pittsburgh,  etc..  R  Co.. 
104   111.  A.   207. 

Tnd. — Columbus  v.  Strassner,  124 
Ind.   482,   25  NE  65. 

Iowa. — Hood  V.  Chicago,  etc..  R. 
Co..  95  Iowa  831.  64  NW  261. 

Kan.— Schllts  Brewing  Co.  v.  Dun- 
can. 6  Kan.  A    178,  51  P  310. 

Mass. — Mullln  v.  Boston  EI.  R.  Co.. 
185   Mass.   622.   70   NE   1021. 

Mo.— Finer  v.  Nichols.  122  Mo.  A. 
497.  99    SW   808. 

R.  I. — Barker  v.  Rhode  Island  Cto., 


to  be  elicited  on  cross-examination,  tending  to  show 
that  the  injuries  are  not  so  serious  as  claimed,*  or 
that  if  they  are  so  serious  they  could  not  have 


35  R.  I.  406.  87  A  174. 

Tex.' — Chicago,  etc.,  R.  C!o.  v.  Har- 
ton,  40  Tex.  Clv.  A.  235,  88  SW  867; 
Collins  v.  Clark,  30  Tex.  Civ.  A.  341, 
72  SW  97. 

[a]  ninatnitloaa^— (1)  The  use  of 
artificial  limbs  by  persons  who  have 
been  injured,  and  their  ability  to  pur- 
sue many  ordinary  vocations  by  the 
use  of  such  limbs,  may  be  shown  as 
tending  to  mitigate  damages.  Ham- 
ilton V.  Pittsburgh,  etc.,  R.  Co.,  104 
111.  A.  207.  (2)  Where  there  was 
evidence  that  plaintiff  requested  sur- 
geons to  amputate  his  leg  above  the 
ankle,  evidence  that  he  had  accident 
insurance  netting  him  a  larger 
amount  in  case  of  amputation  above 
the  ankle  is  admissible  to  show  mo- 
tive for  self  Inflicted  injury  and  an 
unnecessary  operation.  Reynolds  v. 
Alton,  etc..  Tract.  Co.,  273  III.  207. 
112  N^  668  [rev  194  111.  A.  87].  (3) 
A  physician's  evidence  as  to  the  pos- 
sibility   of    an    operation    benefttlng 

&Iaintlfrs  injured  arm  is  admissible, 
oons  V.  Prltchard.  69  Fla.  862,  68 
S  226,  LRA19I6F  658.  (4)  Where 
plaintiff  testified  that  injuries  had 
resulted  In  fainting  flts,  which  she 
had  never  before  had,  evidence  for 
defendant  that  three  years  before  the 
accident  she  was  subject  to  fainting 
spells  was  competent.  Mullln  v.  Bos- 
ton El.  R.  Co.,  186  Mass.  522,  70  NE 
1021.  (5)  Defendant  in  a  personal 
Injury  case,  claiming  that  plaintiff 
exaggerated  her  condition,  may  show 
that  during  the  time  plaintiff  claimed 
she  was  ill  and  nervous  from  the 
accident  the  noise  of  piano  playing 
and  dancing  came  from  her  home  late 
at  night.     Barker  v.  Rhode  Island  Co., 

36  R.   I.   406,   87  A  174. 

[b]  AppUoatloa  of  na«y — ^Plaintiff 
having  Introduced  proof  of  a  miscar- 
riage a  few  months  after  the  assault 
and  battery  sued  for,  with  expert 
opinion  that  the  miscarriage  prob- 
ably was  caused  thereby,  defendant 
could  show  other  prior  miscarriages 
by  plaintiff  at  about  the  same  period 
of  gestation.  Singer  Sewing  Mach. 
Co.  v.  Methvin,  184  Ala.  664,  63  8 
997. 

[c]  ETUenc*  held  tesleviit. 
Southern  R.  Co.  v.  Cothran,  (Ala.) 
42  S  100  (a  question  asked  plalntiflTs 
physician  as  to  whether.  If  she  had  a 
broken  rib  or  ribs,  they  would  have 
been  sufficiently  healed  for  her  to 
travel  with  any  degree  of  comfort 
within  a  week  or  ten  days  after  they 
were  broken);  Gibbons  v.  Rhode  Is- 
laad  Co.,  37  R  I.  89,  91  A  9  (holding, 
that  where  plaintiff  claimed  that  as  a 
result  of  her  Injuries  she  was  suffer- 
ing from  an  excess  of  lymphocytes  in 
the  blood  over  the  number  appear- 
ing In  the  blood  count  of  a  normally 
healthy  person,  the  result  of  so- 
called  counts  of  the  blood  of  defend- 
ant's counsel  was  inadmissible,  where 
there  was  no  showing  that  she  vras  In 
a  nornMLlly  healthy  condition  at  the 
time  of  making  the  counts);  Seeley 
V.  Ontral  'Vermont  R.  Co.,  88  Vt.  178. 
92  A  28  (evidence  that  defendant's 
witness  frequently  had  hemorrhages 
from  the  teeth  and  gum*  more  se- 
vere than  the  evidence  showed  plain- 
tiff's hemorrhages  of  the  lun^s  to 
be). 

[d]  Bimnlatioa  of  imiwef — <1)  In 
an  action  for  Injuries,  the  exclusion 
of  testimony  that  plaintiff  had  acci- 
dent Insurance,  offered  to  sho-w  the 
motive  for  feigning  the  injury,  was 
not  an  abuse  of  discretion.  Wentworth 
v.  Butler,  134  Minn.  882,  159  NW 
828.  (2)  A  question,  asking  a  medi- 
cal witness  for  plaintiff,  in  an  action 
against  a  railroad  tor  personal  in- 
juries, as  to  whether  it  was  not  a 
fact  that  people  who  had  damage 
suits  against  railroads,  and  other 
causes  for  simulating  Injury,  could 
and   did    fool    physicians   to   a    great 
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been  caused  by  the  accident  complained  of  *  is  rele- 
vant and  abonld  be  admitted.  So  too  defendant 
bas  a  right  to  show  by  medical  testimony  that 
the  diseased  condition  probably  arose  from  an- 
other source  and  was  not  caused  by  the  injury  com- 
plained of.*  Exhibits  which  are  of  doubtful  utility 
and  offensive  in  their  nature  may  be  excluded  by 


the  court  in  its  discretion.^ 

Mental  suffering.  Where  mental  suffering  is  a 
proper  element  of  damage,.^  any  evidence  which  is 
otherwise  competent  is  admissible  to  show  the  ex- 
istence, nature,  and  extent  of  such  suffering.' 

[^  326]  b.  Previous  and  Subseiiuent  Condition. 
Evidence   as    to    the   conduct,   general   health,   and 


extent  about  what  was  the  matter 
with  them  when  It  was  an  Internal 
injury.  Is  inadmissible,  as  being  ir- 
relevant and  immaterial.  Ft.  Worth, 
etc.,  R.  Co.  v.  Neal,  (Tex.  Civ.  A.) 
140  SVf  398.  (3)  It  is  cot  error  to  ex- 
elude  testimony  o{  an  expert  that 
other  persons  had  simulated  injuries 
such  as  plaintiff  complained  of,  where 
such  expert  and  others  were  permit- 
ted to  testify  that  all  but  one  of  the 
symptoms  complained  of  could  be 
simulated.  Oulf,  etc.,  R.  Co.  v. 
Brown.  1«  Tex.  Civ.  A.  93,  40  SW 
COS. 

[el  Bsknttal  of  •Tidmc*  of  slam* 
lattom. — WlUlama  v.  Spoke  Falls,  etc., 
R.   Co..  42  Wash.  597,  84  P  1129. 

6.  U.  S. — Chicago,  etc., ,  R.  Co.  v. 
Heil,   154  Fed.  626,  83  CCA  400. 

Cal. — Taeger  v.  Southern  California 
R.  Co.,  S  Cat.  Unrep.  Cas.  870,  61.  P 
190. 

Iowa. — Wore*  v.  Des  Melnea  City 
R.  Co..  176  Iowa  1,  156  NW  867. 

Mo.— Plummer  v.  Milan.  79  Mo.  A. 
439. 

Mont. — ^Allen  v.  Bear  Creek  Coal 
Co.,    43   Mont.   269,   115   P  673. 

N.  Y. — McKenney  v.  American  Lo- 
comotive Co.,  164  App.  Div.  6Z5,  149 
NTS  826 

Wis. — ^Wheeler  v.  Milner,  137  Wis. 
26,   118   NW  187. 

See  also  Birmingham  R.,  etc.,  Co.  v. 
Ellard.  135  Ala.  433,  33  S  276;  Gal- 
lagher V.  Philadelphia  Rapid  Transit 
Co.,  248  Pa.  304,  93  A  1074  (holding 
that  the  record  of  the  testimony 
given  by  plaintllT  and  her  sister  on 
the  trial  of  another  action  was  Ad- 
n.lsslble  to  show  that  at  the  time  of 
the  Injary  plaintiff  was  not  in  good 
health). 

"Anything  was  material,  relevant 
and  competent  which  tended  to  chal- 
lenge that  conditions  found  existing 
at  the  trial  were  due  In  whole  or  in 
part  to  the  car  accident.  Any  pre- 
vious Illness  is  relevant  to  that  in- 
quiry. Any  admission  that  Involves 
being  sick  before  this  accident,  and 
any  Incfulry  made  before  that  accident 
as  to  whether  sick  benefits  were  ob- 
tainable, and  obtaining  same,  either 
prove  such  Illness  or  tend  to."  Wo- 
rez  V.  Des  Moines  City  R.  Co.,  176 
Iowa  1,  156  NW  867. 

[a]  niwrtsatioas. — (1)  Earlier  in- 
jury by  a  gasoline  explosion.  Worez 
V.  Des  Moines  City  R.  Co.,  176  Iowa  1, 
156  NW  867.  (2)  A  contract  with  a 
lawyer  to  prosecute  an  action  for 
damages  because  of  previous  person- 
al injuries.  Wores  v.  Des  Moines 
City  R.  Co.,  supra.  (3)  In  a  coal 
miner's  action  for  personal  injuries. 
In  which  a  physician  stated  that  the 
tendons  of  plaintiff's  hand  were  not 
Injured,  and  his  drawn  finger  could 
bfl  straightened  by  a  surgical  opera- 
tion, evidence  was  admissible,  in  mit- 
igation of  damages,  that  the  physi- 
cian offered  to  perform  such  opera- 
tion free.  Allen  v.  Bear  Creek  Coal 
Co..  43  Mont.  269,  115  P  673.  (4)  Evi- 
dence that  a  cataract  was  congenital 
and  not  one  caused  by  the  accident  on 
account  of  which  suit  was  brought 
was  material.  McKenney  v.  Ameri- 
can Locomotive  Co.,  164  App.  Div. 
625,  149  NTS  826.  (5)  In  an  action 
for  personal  injuries  alleged  to  have 
caused  a  rupture,  where  plaintiff  and 
his  wife  both  testified  that  prior  to 
the  accident  plaintiff  had  never  had 
a  rupture,  testimony  as  to  whether 
or  not  he  had,  prior  to  the  accident, 
brought  suit  against  another  for  in- 
juries, alleging  that  they  had  result- 
ed In  a  rupture,  was  material  to  the 
Issue.  Ruemer  v.  Clark,  121  App.  Div. 
231,  106  NTS  669.     («)  As  tending  to 


show  that  plaintiff's  physical  condi- 
tion might  have  been  due  to  some- 
thing other  than  defendant's  negli- 
gence, it  may  be  shown  that  plaintiff 
was  injured  some  years  before,  and 
experienced,  persistently  thereafter, 
symptoms  similar  ,to  some  of  those 
of  which  he  complained  after  the  al- 
leged injury  to  him  by  defendant. 
Wheeler  v.  Milner,  137  Wis.  26,  118 
NW  187. 

[b]  81iowla«r  eonaeetloa.— In  an 
action  for  Injuries  sustained  by  a 
person  aflllcted  with  hysteria,  evi- 
dence of  the  physical  condition  of 
her  mother,  unaccompanied  by  an 
offer  to  prove  such  a  condition  as. 
would  be  competent  on  the  question 
whether  plaintiff's  condition  was 
caused  by  the  accident  or  was  Inher- 
ited, was  properly  excluded.  James 
V.  Boston  El.  R.  Co.,  201  Mass.  263, 
87   NE  474. 

[c]  Evldeno*  bald  Irwlynt.  (1) 
In  an -action  for  Injuries,  that  plain- 
tiff became  in  a  toxiemlc  condition 
from  eating  and  drinking,  causing 
fever  after  the  accident,  did  not  tend 
to  prove  that  plaintiff  was  not  under 
total  disability  caused  by  the  acci- 
dent. Kansas  City,  etc.,  R.  Co.  v. 
Durrett,  (Tex.  Civ.  A.)  187  SW  427. 
(2)  In  a  passenger's  action  for  in- 
juries, defendant's  evidence  of  ru- 
mors connecting  plaintiff  with  a  cer- 
tain social  scandal  Introduced  to  show 
that  mental  anxiety  aggravating  a 
previous  aliment  was  properly  ex- 
cluded, where  there  was  no  proof  of 
notice  to  him  of  such  rumors.  Ft. 
Worth,  etc.,  R.  Co.  v.  Crannell,  (Tex. 
Civ.  A.)  149  SW  361.  (3)  In  an  ac- 
tion for  personal  Injuries,  evidence 
that  plaintiff  had  been  frequently 
seen  In  certain  houses  of  ill  fame 
was  inadmissible  to  disprove  plain- 
tiff's claim  that  by  reason  of  the  in- 
jury he  had  been  rendered  impotent. 
Galveston,  etc.,  R.  Co.  v.  Fltzpatrick, 
(Tex.  Civ.  A.)  91  SW  855.  (4)  In  an 
action  for  injuries  to  plaintiff  by  be- 
ing struck  by  defendant's  railroad 
train,  evidence  that  some  time  prior 
to  the  accident  plaintiff  was  so  sick 
that  he  was  considered  in  extremis, 
and  that  a  priest  was  sent  for  to  ad- 
minister the  sacrament,  etc.,  was  in- 
admissible, in  the  absence  of  proof 
that  such  sickness  in  any  manner 
contributed  to  the  injuries  received 
by  him.  Houston,  etc.,  R.  (^o.  v. 
O'Donnell.  (Tex.  Civ.  A.)  90  SW  886 
[rev  on  other  grounds  99  Tex.  636, 
92  SW  409]. 

[d]  Evldano*  In  sabnttal^— In  an 
action  for  personal  Injuries  received 
from  defendant's  alleged  negligence, 
after  defendant  had  Introduced  evi- 
dence tending  to  show  that  the  In- 
jured person  was  previously  troubled 
with  a  certain  disease,  it  was  proper 
to  admit  te.stimony  of  her  family 
physician  that  prior  to  the  time  she 
was  hurt  she  had  never  complained 
to  him  of  such  trouble  and  that  he 
had  not  treated  her  for  It.  St.  Louis, 
etc.,  R.  Co.  V.  Ross,  (Tex  Civ.  A.) 
89  SW  1106. 

e.  Edwards  v.  Three  Rivers,  96 
Mich.  625.  56  NW  1003;  Glasgow  v. 
Metropolitan  St.  R.  Co.,  191  Mo.  347, 
89  SW  916;  Consolidated  Tract  Co.  v. 
MuUln,  63  N.  J.  L.  22,  42  A  764. 
See  also  McFadden  v.  Santa  Ana,  etc., 
R.  Co.,  87  Cal.  464,  26  P  681.  11  LRA 
262. 

[a]  ApplleatioB  of  ml*. — In  an 
action  for  injuries,  it  was  proper  to 
permit  plaintiff's  medical  witness  to 
testify  on  cross-examination  as  to 
what  effect  confinement  in  a  school- 
room for  a  number  of  years  would 
have  had  upon  plaintiff  In  producing 


her  then  condition.  Dallas  Cons. 
Electric  St.  R.  Co.  .v.  Black,  40  Tex. 
Civ.  A.  416,  89  SW  1087.  . 

7.  Knowles  v.  Crampton,  66  (jonn. 
336,  11  A  593. 

[a]  ZUtutratioii. — A  'section  of  a 
human  body  showing  the  e/Eact  locft- 
tion  of  ribs  may.  In  the  discretion- of 
the  court,  be  excluded  as  unnecessary 
and  offensive  when  introduced  by  de^* 
fendant  to  contradict  evidence  of 
plaintiff  suing  for  an  Injury  to  a' 
rib.  Knowles  v.  Crampton,  55  Conn., 
336,  11  A  593. 

B.    See  supra  ;{  161-161. 

9.  Alley  V.  Charlotte  Pipe,  ete, 
Co.,  169  N.  C.  327,  74  SE  885;  Mis- 
souri, etc.,  R.  Co.  V.  Linton,  (Tex. 
Civ.  A.)  141  SW  129;  Frederick  v. 
Morse,  88  Vt.  126,  92  A  16;  Kidder  V. 
Bacon,  74  Vt.   26(3,  52  A  323. '      " 

"It  is  always  competent  to  prove 
the  extent  of  physical  and  mental 
suffering  by  the  statement  of  any 
facts  manifesting  the  same,  which 
come  under  observation  of  the  wit- 
ness." Missouri,  etc.,  R.  Co.  v. 
Linton.  (Tex.  Civ.  A.)  141  SW  i29, 
180. 

[a]  '  SlTiatnttoaa. — (1)  In  an  ae-^ 
tlon  for  personal  injuries,  evidence 
that  cancer  was  liable  to  ensue  was 
admissible  as  tending  to  show  men- 
tal suffering.  Alley  v.  Charlotte 
Pipe,  etc..  Co.,  169  N.  C.  327,  74  SE 
885.  (2)  In  an  action  for  personal 
Injuries,  plaintiff  was  properly  per- 
mitted to  state  as  part  of  his  xaen- 
tal  suffering  that  "he  knew  he'could 
never  be  well  again,  and  that  It  al- 
most broke  his  heart  to  know  that  he 
would  be  a  cripple  for  life,"  this  be- 
ing a  part  of  the  suffering,  like  the 
physical  suffering,  the  decreased 
earning  capacity,  cost  of  nursing,  ^nd 
medical  attention,  which  are  a  part 
of  the  "present  and  prospective  loss" 
resulting  from  the  Injury,  and  the 
immediate  and  necessary  conse- 
quences thereof.  Brltt  v.  (^rolina 
Northern  R.  Co.,  148  N.  C.  37,  SI  SB 
601.  (3)  In  an  acilon  against,  a 
railway  company  for  breach  of  con- 
tract to  carry  the  dead  body  of  plain- 
tiff's son,  plaintiff's  daughters  were 
properly  permitted  to  testify  that,, 
after  hearing  that  the  remains  had 
not;  been  shipped,  plaintiff  did  not 
sleep  Tior  seem  to  remember  anything. 
Missouri,  etc..  R.  Co.  v.  Linton,  (Tex. 
Civ.  A.)  141  SW  129. 

[b]  AppUoations  of  zole^— (1)  In 
an  action  for  physical  and  mental 
suffering  sustained  by  a  woman  In- 
cident to  her  expulsion  from  a  pas- 
senger train,  evidence  as  to  her  be- 
ing a  Christian  Scientist,  and  as  to 
her  belief  that  she  only  suffered  when 
she  thought  she  suffered,  and  did  not 
suffer  when  she  thought  she  did  not, 
and  that  it  was  only  a  question  with 
her  whether  she  suffered  or  not,  was 
not  immaterial,  but  was  pertinent  as 
to  the  Issue  of  existence  of  mental 
or  physical  suffering.  Ft.  Worth, 
etc,  R.  Co.  V.  Travis,  46  Tex.  (iiv.  A. 
117,  99  SW  1141.  (2)  In  an  action 
by  a  mother  against  a  railroad  for 
mental  suffering  caused  by  defend- 
ant's delay  In  shipping  her  the  dead 
body  of  her  son,  it  was  iaiproper 
to  ask  plaintltTs  daughter  if  she 
noticed  the  effect  the  failure  to  ship 
the  remains  of  her  brother  had  upon 
the  acts  and  mind  and  conduct  of  her 
mother,  the  witness'  testimony  being 
admissible  only  as  to  her  mother's 
health  after  the  failure  of  shipment, 
and  as  to  her  manifestations  of  pain 
and  mental  distress  and  her  declara- 
tions tending  to  show  such  distress. 
Missouri,  etc,  R.  Co.,  v.  Linton,  (Tex. 
Civ.  A.)  109  SW  948. 
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physical  condition  of  the  pei:8on  injured  before** 
and  after''  the  injury  is  admissible  to  show  the 
extent,  nature,  and  probable  effect  of  the  injory, 
subject,    of   course,   to    the    qualification   that    the 


change  in  condition  is  shown  to  have  resulted  from 
defendant's  wrongful  act.''  In  a  like  manner,  evi- 
dence for  the  purpose  of  comparison  of  plaintiff's 
health  as  before  and  after  the  injury  is  admissi- 


[c]  BvldaiiM  hald  laadmlaillil*^ — 
A  physician's  statement  to  a  plain- 
tia  bitten  by  a  dog,  through  the  neg- 
llgence  of  defendant  that  she  was  in 
danger  of  hydrophobia,  lockjaw,  and 
blood  poisoning,  is  Incompetent  to 
show  mental  sullarlng.  Trinity,  etc., 
R.  Co.  V.  O'Brien,  18  Tex.  Civ.  A. 
«»0,  4<  SW  S8>. 

10.  Ala. — St.  I4OUI8,  etc.,  R.  C!o. 
V.  Savage,  163  Ala.  65,  60  S  IIS. 

Colo. — Colorado  Springs,  etc.,  R.  Co. 
V.  Nichols,  41  Colo.  272,  92  P  691,  20 
I<RAN8  215. 

Conn. — Atwood  v.  Connecticut  Co., 
82  Conn.  629,  74  A  899. 

Oa. — Moultrie  v.  Cook,  11  Oa.  A. 
C49,    75   SB   991. 

111. — Schmidt  V.  Chicago  City  B.  Co., 
289  111.  494,  88  NB  275  [atT  144  111.  A. 
612];  West  Chicago  St.  R.  Co.  v. 
Kennedy-Cabill;  165  111.  496,  46  NE 
368^  taS  64  HI.  A.  5391:  Warren  v. 
Wrlcht,  108  111.  298;  liUnols  Cent. 
R.  C«.  V.  Rothschild,  134  111.  A.  504; 
Chicago  Terminal  Transf.  R.  Co.  v. 
Kotoskl,  101  111.  A.  300  [aft  199  111. 
888,  65  NB  8601.  See  Schmidt  V. 
liitohflttld,  etc.,  R.  Co.,  179  111.  A. 
688. 

Iowa. — Clark  v.  Stouz  County,  ITS 
Iowa  176,  169  NW  664-  Wores  v.  Des 
Moines  City  R.  Co.,  176  Iowa  1,  166 
NW  867. 

Ky. — Newport  News,  etc,  Co.  v. 
Thomas,  12  KyL  942. 

Mich. — O'Dea  v.  Michigan  Cent.  R. 
Co..  142  Mich.  265,  105  NW  746-  Lam- 
miman  t.  Detroit  Citizens'  St.  R.  Co., 
112  Mich.  602,  71  NW  153;  Oardner 
v.  Detroit  St.  R.  Co.,  99  Mich.  182, 
68  NW  49;  Dotton  v^  Albion  Common 
Council,  57  Mich.  576,  24  NW  786. 

Mlnii. — Isherwood  v.  H.  L.  Jenkins 
Lumber  Co.,  87  Minn.  388,  92  NW 
230. 

Mo. — Reardon  v.  Missouri  Pac.  R. 
Co.,  114  Mo.  384,  21  SW  731;  Torrey- 
son  V.  United  R.  Co.,  164  Mo.  A.  366, 
145- SW  106. 

N.  Y. — Loudoun  v.  Eighth  Ave.  R. 
Co.,  16  App.  Dlv.  162,  44  NTS  742 
[rev  on  other  grounds  162  N.  T.  380, 
66  N£  rSS]. 

R.  I. — ^Kolodrlanskl  v.  American 
Locomotive  Works,  29  R.  I.  127,  69  A 
606. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Corse,  46  Tex.  Civ.  A.  60,  101  SW 
622. 

Wash. — Brown  v.  Blaine,  41  Wash. 
287,  83  P  310. 

Wis. — Heddles  v.  Chicago,  etc.,  .R. 
Co.,  77  Wis.  228,  46  NW  116,  20  AmSR 
106. 

[a]  nivatiatloBS. — (1)  Petition  in 
which  plainttft  sought  a  divorce  from 
her  husband  may  be  admitted  In  be- 
half of  plaintiff  for  the  purpose  of 
showing  her  condition  of  health. 
Wore!  V.  Des  Moines  City  R;  Co.,  175 
Towa  1,  158  NW  867.  (2)  Evidence 
as  to  what  plaintiff's  weight  had  been 
before  the  accident  Is  admissible^. 
O'Dea  V.  Michigan  Cent.  R.  Co.,  142 
Mich.  266.  106  NW  746.  (3)  Evidence 
that  an  Injured  woman  had  before 
marriage  taught  in  a  literary  school 
and  art  school,  and  had  clerked  in  a 
dry  goods  store,  Is  competent  as 
showing  her  previous  health  and  her 
ability  to  discharge  the  duties  of 
housewife.  Missouri,  etc.,  R.  Co.  v. 
Corse,  46  Tex.  Civ.  A.  60,  101  SW 
522. 

[b]  AppUoatlona  of  nd*.— (1) 
Where  an  employee  sustaining  two 
Injuries  at  different  times  sued  for 
both,  but  at  the  trial  withdrew  his 
claim  for  the  second  injury  and  sued 
thereon  after  judgment  In  the  first 
action,  evidence  of  the  details  of 
the  first  Injury  was  admissible  to 
show  his  physical  condition.  John- 
son V.  Union  Carbide  Co.,  181  Mich. 
403,  148  NW  432.      (2)  Where,  In  an 


action  for  personal  injuries,  plaintiff 
claimed  that  the  accident  had  caused 
a  certain  Injury,  and  the  evidence 
showed  that  such  an  Injury  might 
exist  from  birth.  It  was  proper  to 
permit  plaintiff  to  show  that,  prior 
to  the  accident,  his  answer.  In  an 
application  for  life  Insurance,  that 
he  had  never  sustained  such  an  in- 
jury as  that  In  question,  had  been  at- 
tested as  truthful  by  the  examining 
physician.  San  Antonio  Tract.  Co. 
V.  Parka,  (Tex.  Civ.  A.)  93  SW  130 
[rev  on  other  grounds  100  Tex.  222, 
94  SW  331,  98  SW  11001. 

[c1  But  allaratloa  ox  vzior  rood 
ooBdnloa  need  not  be  proved.  Oreen 
V.  Houston  Electric  Co.,  40  Tex.  Civ. 
A.  260,  89  SW  442. 

11.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Carter,  196  Ala.  382,  70  S  655,  Ann 
Casl917E  292;  St.  Louis,  etc.,  R.  Co. 
V.  Savage.  163  Ala.  66,  60  S  113; 
Abbott  V.  Mobile,  119  Ala.  695,  24  S 
565. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  V.  Nichols.  41  Colo.  272,  92  P 
691,  20  LRANS  215;  Denver  v.  Hu- 
mdn,  9  Colo.  A.  144,  47  P  911. 

Conn. — Martin  v.  Sherwood,  74 
Conn.  475,  51  A  626. 

D.  C. — Thompaon-Starrett  Oo.  v. 
Warren,  38  App.  310. 

III. — Schmidt  V.  Chicago  City  R. 
Co.,  239  111.  494,  88  NE  276  [afl  144 
111.  A.  612];  North  Chicago,  etc.,  R. 
Co.  V.  OIUow,  166  111.  444,  46  NE 
1082  [aff  64  111.  A.  676];  Krakowskl 
V.  Aurora)  etc.,  R.  Co.,  167  111.  A. 
469;  Gibson  v.  Murray,  120  111.  A. 
296  [aff  216  111.  589,  75  NE  319]; 
Chicago  Terminal  Transf.  R.  Co.  v. 
Kotoskl,  101  111.  A.  300  [aff  199  111. 
383,    65    NE    350]. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Robinson,  167  fnd.  414,  61  NE  936; 
Louisville,  etc,  R.  Co.  v.  Falvey.  104 
Ind.  409,  3  NB  889,  4  NE  908;  Terre 
Haute,  etc.,  R.  Co.  /v.  Jackson,  81 
Ind.  19;  Southern  Indiana  R.  Co.  v. 
Davis,  32  Ind.  A.  669,  69  NE  550  [op 
withdrawn  on  reh  (A.)  68  NE  191]. 

Iowa. — Clark  v.  Sioux  County,  178 
Iowa  176,  159  NW  664;  Hollingsworth 
V.  Pt.  Dodge,  125  Iowa  627,  101  NW 
456;  FIshburn  v.  Burlington,  etc.,  R. 
Co.,  98  NW  380;  Prtngle  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  613,  21  NW 
108. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Kemp,  149  Ky.  344,  149  SW  835; 
Owensboro  City  R.  Co.  v.  Tucker,  148 
Ky.  844,  147  SW  916. 

Md. — Baltimore,  etc.,  R.  Co.  v, 
Branson,  128  Md.  678,  98  A  225. 

Mass. — Roswell  v.  Leslie,  133  Mass. 
689. 

Mich. — Jolman  v.  Alberts,  192  Mich. 
366.  158  NW  886;  Lammlman  v.  De- 
troit Citlsens'  St.  R.  Co..  112  Mich. 
602,  71  NW  1B3;  Williams  v.  Grand 
Rapids,  53  Mich.  271,  18  NW  811. 

Mo.— Squires  v.  Chllllcothe,  89  Mo. 
226,  1  SW  23;  Richardson  v.  Metro- 
politan St.  R.  Co.,  166  Mo.  A.  162,  147 
SW  1126;  Van  Cleve  v.  St.  Louis,  etc., 
R.  Co.,  124  Mo.  A.  224,  101  SW  632; 
HInes  V.  Kansas  City,  120  Mo.  A.' 
190.  96  SW  672. 

N.  C. — Bowen  v.  Seaboard  Air  Line 
R.  Co.,   60  SE  898. 

Pa. — Brown  v.  Chester  Tract.  Co., 
230  Pa.  498,  79  A  713;  Crldland  v. 
Crow,  221   Pa.  618,  70  A   888. 

"Tex. — Rapid  Transit  R.  Co.  v.  Wil- 
liams, (Civ.  A.)  136  SW  267;  Texas 
Midland  R.  Co.  v.  Ritchey,  49  Tex. 
Civ.  A.  409,  108  SW  732:  R.  Co.  v. 
Booth,  (Civ.  A.)  97  SW  128;  Chicago, 
etc.,  R.  Co.  v.  Jones,  39  Tex.  Civ.  A. 
480,  88  8W  445;  Denison,  etc.,  R.  Co. 
V.  Powell,  85  Tex.  Civ.  A.  464,  80  SW 
1054;  Missouri,  etc..  R.  Co.  v.  Moody, 
35  Tex.  Civ.  A.  46,  79  SW  866. 

Va. — Richmond  v.  Jackson,  118  Va. 
674,  88  SE  49. 


Wis. — Block  v.  Milwaukee  St.  R. 
Co.,  89  Wis.  371,  61  NW  1101.  46 
AmSR  849,  27  LRA  365. 

[a]  ZUnstratloiiSw— (1)  In  action 
for  injuries  at  Interurban  railroad's 
crossing.  It  was  proper  and  material 
for  plaintiff  to  show  his  Inability  to 
use  his  leg  after  the  accident,  and 
the  showing  was  not  necessarily  ob- 
jectionable because  it  appeared  on 
voir  dire  examination  that  plaintiff 
had  been  subjected  to  another  acci- 
dent. Southern  Tract.  Co.  v.  Owens, 
(Tex.  Civ.  A.)  198  SW  160.  (2)  In  an 
action  for  personal  injuries,  testi- 
mony that  plaintiff.  In  discharging 
his  duties  since  the  injury,  required 
and  received  help  from  others,  was 
properly  admitted.  International, 
etc.,  R.  Co.  V.  Zapp,  (Tex.  Civ.  A.) 
49  SW  678. 

[b]  Appllcatloas  of  mlsi  (1)  On 
the  second  trial  of  an  action  for  per- 
sonal injuries  consisting  of  a  broken 
leg  and  a  general  impairment  of 
health,  it  was  competent  for  plaintiff 
to  prove  the  condition  pf  his  leg  and 
of  his  general  health  subsequent  to 
the  first  trial  and  until  the  sscond 
trial.  Klrcher  v.  Larch  wood,  129 
Iowa  654,  105  NW  834.  (2)  MHiera  a 
physician    testified   that   as   a    conse- 

?uence  of  the  physical  injuries  plaln- 
Iff  suffered  from  a  serious  nervous 
derangement.  It  was  competent  to 
prove  by  plaintiff  the  physical  mani- 
festations of  the  disease  and  how  it 
affected  him,  and  It  was  competent 
to  permit  a  person  who  had  ob- 
served plaintiff  to  testify  as  to  what 
she  had  observed  wltti  resi>ect  to  such 
manifestations.  Bowen  v.  Seaboard 
Air  Line  R.  Co.,  (N.  C.)  60  SB  898. 

[c]  TmrtiiBODT  of  iajnrsd  ohlM'a 
mothM:  is  admissible.  BIrkel  v. 
Chandler,  26  Wash.  241,  66  P  406. 

[d]  Evideno*  held  iaoompstaatj — 
In  an  action  for  injuries,  where  the 
complaint  did  not  allege  injuries  to 
plaintiff's  ribs,''  and  he  testifled  he 
knew  his  ribs  were  broken  because  of 
certain  symptoms,  wblch  he  de- 
scribed, and  which  might  not  have 
indicated  broken  ribs,  the  testimony 
of  a  physician  that  a  tumor  in  plain- 
tiff's side  might  have  been  caused  by 
a  broken  rib,  should  have  been  ex- 
cluded on  defendant's  objecttofl,  since 
plaintiff's  testimony  had  not-  estab- 
lished the  Injury  claimed.  Cronin  v. 
Metropolitan  St,  R.  Co.,  82  App.  Dlv. 
227,    81    NTS    752. 

19.  Ala. — Pensaeola,  etc  SS.  Co. 
V.  Brooks,  14  Ala.  A.  364,  70  S  968. 

Oa. — Ware  v.  Lamar,  18  Oa.  A.  678, 
90  SE  364. 

Kan. — Federal  Betterment  Co.  v. 
Reeves,  77  Kan.  Ill,  98  F  627,  829,  15 
AnnCas  796;  Union  Pac  R.  Co.  v. 
Hammerlund,  70  Kan.  888,  79  P  153. 

Mo. — Glasgow  V.  Metropolitan  St. 
R.  Co.,  191  Mo.  347,  89  SW  916;  Tate 
V.  Wabash  R.  Co.,  159  Mo.  A.  475,  141 
SW  459. 

N.  T. — O'Brien  v.  Brooklyn  Heights 
R.  CkJ.,  36  App.  Dlv.  636,  55  NTS  217: 
Schwanser  v.  Brooklyn  Heights  R. 
Co.,  18  App.  Dlv.  205,  45  NTS  889; 
Loudoun  V.  Eighth  Ave.  R.  C3o.,  16 
App.  Dlv.  152,  44  NTS  742  [rev  on 
other  grounds  162  N.  T.  380,  66  NE 
988]. 

Va. — Richmond  v.  Jackson,  118  Va. 
674,   88    SE   49. 

"The  limits  of  time  over  which 
such  evidence  may  range  must  de- 
pend on '  the  circumstances  of  the 
case,  as  to  the  probability  of  inter- 
vening changes,  and  must  ordinarily 
be  left  to  the  discretion  of  the  trial 
judge."  Federal  Betterment  Co.  v. 
Reeves,  77  Kan.  Ill,  116,  93  P  627, 
629.  15  AnnCas  796. 

[a]  XUnstistloas,. — (1)  Where  the 
complaint  alleged  a  permanent,  con- 
tinuing   Injury,    a    medical    witness 
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ble,'*  and  it  is  proper  to  allow  evidence  of  this 
nature  to  go  to  the  jury  to  be  considered  by  them 
in  case  they  determine  that  the  subseqaent  impair- 
ment of  plaintiff's  physical  condition  resulted  from 
the  injury.^*  Evidence  of  plaintiff's  weight  before 
and  after  the  accident  is  upon  the  same  theory  ad- 
missible,^'' as  is  a  comparison  of  the  injured  person's 
ability  to  perform  his  usual  work  after  an  injui^ 

mtsht  testify  as  to  the  physical  con- 
dition of  plaintltt  a  few  weeks  before 
trial,  although  the 'accident  happened 
eighteen  months  before.  Pensacola, 
etc.  SS.  Co.  V.  Brooks,  14  Ala.  A.  364, 
70  S  968.  (2)  In  an  action  for  per- 
sonal Injuries,  It  was  error  to  adqilt 
testimony  of  a  physician  that  when 
he  saw  plaintiff  blood  poisoning  had 
set  In,  It  not  being  shown  that  the 
poisoning  was  the  result  of  the  in- 
jury. Costello  V.  New  Tork  City  R. 
Co.,  91  NTS  23.  (3)  In  an  action  by 
a  married  woman  for  Injuries,  it  was 
error  to  permit  a  physician  to  tes- 
tify to  plaintiff's  physical  condition 
as  he  found  it  two  years  after  the 
injury,  where  It  appears  that  the 
physician  who  attended  her  at  the 
time  of  the  injury  did  not  discover 
the  condition  subsequently  found  to 
exist,  and  it  further  appears  that  she 
had,  since  the  injury,  given  birth  to 
two  children,  and  that  the  condition 
found  to  exist  on  the  second  examina- 
tion might  have  been  caused  by  either 
of  the  intervening  confinements. 
Sweeny  v.  Union  R.  Co.,  31  Misc.  472, 
64  NTS  453  [rev  31  Misc.  797,  62  NTS 
10341. 

[bj  Ap^catloii*  of  role. — (1) 
Where  the  evidence  on  the  issue  of 
damages  In  an  action  for  injuries  was 
very  conflicting,  and  It  was  doubtful 
whether  plaintiff's  present  physical 
condition,  which  was  emphasized  in 
the  presence  of  the  jury  by  an  ocular 
demonstration,  was  the  result  of  the 
accident  complained  of,  an  Instruc- 
'tlon  permitting  the  jury,  in  estimat- 
ing plaintiff's  damages,  (o  take  Into 
consideration  plaintiff's  present  phys- 
ical condition,  as  shown  by  the  evi- 
dence, _was     error.      Chicago     Union 


with  his  ability  before  the  injury.^*,  Where  the  qnes- 
tion  is  as  to  the  effect  of  an  injury  upon  the  mind 
of  plaintiff,  it  is  competent  to  show  his  mental 
status  before  the  injury,"  and  also  to  show  his  men- 
tal status  continuously  from  and  after  the  injury.^* 
In  order  to  establish  such  status,  it  is  not  necessary 
that  a  single  witness  shall  be  able  to  testify  as  to 
the  entire  time.^*    It  is  sufficient  that  the  evidence 


error. 
Tract.  Co.  v.  Miller,  212  111.  49,  72  NB 
25.  (2)  VThere  a  doctor  examined 
plaintiff  four  months  after  he  was 
hurt,  and  after  another'  doctor  had 
been  attending  him,  it  was  not  im- 
proper to  ask  suctr  doctor  what  he 
found  from  his  examinations,  since  it 
could  not  be  determined  whether  the 
conditions  which  he  found  were  or 
could  have  been  caused  by  the  ac- 
cident until  they  were  stated.  Napier 
V.  Brooklyn  Heights  R.  Co.,  68  App. 
Div.  200,  74  NTS  7. 

[c]  BnOdaaey  of  showlBr  to  ad- 
mit arldCBoay— Field  v.  New  Tork 
City  B.  Co.,  109  App.  Dlv.  831,  96 
NTS  457  (holding  that,  where  the 
evidence  showed  that  a  varicose  vein 
did  not  exist  in  the  injured  leg  be- 
fore the  accident  and  was  discovered 
hnmediately  afterward,  It  was  proper 
to  permit  a  physician  to  testify  that 
at  the  time  of  the  trial  plaintiff  was 
suffering  from  a  varicose  vein  in  the 
injured  leg  although  he  could  not 
ascribe  it  to  the  accident);  Napier  v. 
Brooklyn  Heights  R.  Co.,  68  App.  Dlv. 
200,  74  NTS  7  (holding  that,  where  a 
doctor  testlfled  that  he  examined 
plaintiff  four  monthi  after  an  acci- 
dent, and  after  another  doctor  had 
been  attending  him,  and  that  he 
found  a  certain  swelling  of  the  hip, 
and  plaintiff  testlfled  that  he  was 
hurt  or;  that  hip,  and  most  of  his  hurt 
was  in  that  part  of  his  body,  it  was 
sufficiently  shown  that  the  Injury  tes- 
tified to  by  the  doctor  resulted  from 
the  accident,  so  as  to  make  the  doc- 
tor's testimony  relevant);  Boland  v. 
New  Tork  City  R.  Co.,  48  Misc.  523, 
96  NTS  262  (holding  that  evidence 
that  plaintiff's  subsequent  nervous 
condition, might  have  been  caused  by 
the  injury  was  InsufBclent  for  this 
purpose) ;  Albert  v.  Philadelphia 
Rapid  Transit  Co.,  252  Pa.  527,  97, A 
680  <evidence  held  sufficient  to  show 


a  connection  between  the  injury  and 
condition  two  years  thereafter); 
Brown  v.  Chester  Tract.  Co.,  230  Pa. 
498,  79  A  713  (holding  that,  where 
the  evidence  showed  that  plaintiff 
was  well  before  the  ajccldent,  and 
that  she  was  severely  Injured,  and 
had  been  an  Invalid  ever  since,  evi- 
dence of  a  physician  as  to  her  con- 
dition two  years  and  four  months 
after  the  accident  was  adm,isslble). 

[d]  EVldeiioe  of  ■nhsaqasBt  con- 
dition Is  ntft  admlMilbl*  where  the 
previous  conditions  are  not  shown. 
Kunstler  v.  Interurban  St.  R.  Co., 
48  Misc.  655.  96  NTS  296. 

XacMalty  that  aonaaqnanoaa  b*  th* 
natnxal  and  proxtmat*  rwult  see 
supra  }{  69-85. 

13>  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Roach,  188  Ala  306,  66  S  82;  St. 
Louis,  etc.,  R.  Co.  v.  Savage,  163  Ala. 
55,  60  S  113;  Southern  R.  (>>.  v. 
Hobbs,  151  Ala.  335,  43  S  844;  Bir- 
mingham R.,  etc,  Co.  V.  Bllard,  136 
Ala.  433,  33  S  276;  Alabama  Great 
Southern  R.  Co.  v.  HiU,  93  Ala.  514,  9 
S  722,  30  AmSR  65. 

111. — Chicago  Terminal  Transfer  R. 
Co.  V.  Kotoskl,  199  111.  383,  65  NB 
860;  West  Chicago  St.  R.  Co.  v.  Carr, 
170  111.  478,  48  NB  992;  Anderson  v. 
Chicago  City  R.  Co.,  170  111.  A.  497; 
Czernlak  v.  Chicago,  161  111.  A.  360; 
Craw  V.  Chicago  City  R.  Co.,  159  111. 
A.  100;  Hanchett  v.  Haas,  125  III.  A. 
Ill  [aff  219  III  546.  76  NB  846]., 
See  Woods  v.  Madison,  183  III.  A. 
616. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Spil- 
ker.  134  Ind.  380,  33  NB  280,  34  NB 
218 

Mo. — ^Hall  T.  St.  Joseph  Water  Co., 
48  Mo.  A.  356. 

Nebr. — Nielsen  v.  Cedar  County,  B 
Nebr.   (Unoff.)  430,  98  NW  1090. 

Tex. — Pullman  Co.  v.  Hoyle,  62 
Tex.  Civ.  A.  534,  115  SW  315;  Gulf, 
etc.,  R.  Co.  V.  Moore,  28  Tex.  Civ. 
A.  603,  68  SW  559;  <3alveston,  etc., 
R.  Co.  v.  Goodwin,  (Civ.  A.)  26  SW 
1007. 

Wis. — ^Wllber  v.  PoUansbee,  97  Wis. 
677,  72  NW  741.  73  NW  569;  King 
v.  Oshkosh,  75  Wis.  ':i7,  44  NW  746; 
Bridge  v.  Oshkosh,  71  Wls.^  363,  37 
'NW  409. 

[a]  XUnatratlona, — (l)  in  an  ac- 
tion for  injuries,  a  witness  was  en- 
titled to  testify  as  to  plaintiff's  dis- 
position prior  and  subsequent  to  the 
injuries.  McGrew  v.  St..  Louis,  etc., 
R.  Co.,  32  Tex.  Civ.  A.  265,  74  SW 
816.  (2)  In  a  personal  injury  action, 
where  plaintiff  alleged  Injury  to  his 
lungs,  evidence  that  he  was  more 
susceptible  to  lung  disease  since  his 
injury  than  before  should  have  been 
admitted.  Rea  v.  St.  Louis  South- 
western R.  Co.,  (Tex.  Civ.  A.)  73  SW 
555.  (3)  Bvldence  that  before  the 
accident  the  disposition  of  the  in- 
jured party  was  pleasant,  and  that 
after  the  Injury  he  was  depressed  and 
melancholy,  was  admissible  to  show 
that  he  suffered  physical  pain  and 
mental  anguish  on  account  of  his  in- 
juries. Gulf,  etc.,  R.  Co.  V.  Moore, 
28  Tex.  Clv.  A.  603,  68  SW  669. 

14.  Terre  Haute,  etc.,  R.  Co.  v. 
Jackson,  81  Ind.  19;  Worez  v.  Des 
Moines  City  R.  Co.,  175  Iowa  1,  156 
NW  867;  Armstrong  v..  Ackley,  71 
Iowa  76,  82  NW  180;  Baltimore  City 
Pass.  R.  Co.  v.  Baer,  90  Md.  97,  44  A 
992. 

[a]  niTistntloQ. — Testimony  of  a 
physician  that  the  trouble  of  plaintiff 
on  a  previous  occasion  was  due  to 
rheumatic  disease  was  relevant  to 
the  Inquiry  whether  injury  sued  for 
was  due  to  accident  or  a  prior  cause. 


Worez  ▼.  Des  Moines  City  R.  <3o.,  175 
Iowa  1,  168  NW  867. 

[b]  AppUoatlon  of  rnla,— Plaintiff 
may  make  a  comparison  of  his  health 
before  and  after  the  Injury,  although 
his  evidence  shows  that  he  is  suf- 
fering from  troubles  other  tlian  those 
arising  from  the  injury,  as  the  lat- 
ter fact  affects  the  weight  only  of 
his  testimony  and  not  its  competency. 
Turner  v.  Rldgeway  Tp.,  105  Hich. 
409,  63  NW  406.     " 

16.  St.  Louis,  etc.,  R.  Co.  v.  Sav- 
age, 163  Ala.  55,  50  S  113;  Qulnn  v. 
O'Keefe,  9  App.  Dlv.  68,  41  NTS  116 
[app  dism  151  N.  T.  633  mem,  46  NB 
1134  mem].  See  Rapid  Transit  R.  Q^ 
V.  Williams,  (Tex.  Clv.  A.)  136  SW 
267  (holding  that  it  was  not  error 
to  permit  plaintiff  to  testify  as  to 
her  weight  at  different  times  since 
the  accident). 

le.    Ala.— St.  Iiouis,  etc..  R.  Cc  v. 
Savage,  163  Ala.  65,  50  S  118. 
,   Cal. — Healy  v.  Vtsalia,  etc,  R.  Co., 
iOl  Cal.  586,  36  P  125. 

Iowa. — Patton  v.  Sanborn,  133  Iowa 
660,  110  NW  1032;  Farrell  v.  Dubuque, 
129  Iowa  447,  106  NW  696;  Keyes  v. 
Cedar  l^'alls,  107  Iowa  509,  78  NW 
227;  Winter  y.  Central  Iowa  R.  Co., 
80  Iowa  448,  46  NW  737. 

Mass. — George  v.  Haverhill,  110 
Mass.  606;  Parker  v.  Boston,  etc. 
Steamboat  Co.,  109  Mass.  449. 

Mich. — ^Dykstra  v.  Grand  Rapids, 
etc.,  R.  Co.,  165  Mich.  13,  130  NW 
'320;  McKormick  v.  West  Bay  City, 
110  Mich.  265,  68  NW  148;  Toung  v. 
Detroit,  etc,  R.  Co.,  56  Mloh.  430,  tX 
NW  67. 

Or. — Ferrari  v.  Beaver  Hill  Coal 
Co.,  64  Or.  210,  94  P  181,  95  P  498, 
102  P  175,   1016. 

Tex. — Chicago,  etc.,  R.  C!o.  v. 
Armes,  32  Xex.  Civ.  A.  32,  74  SW  77; 
Missouri,  etc,  R.  Co.  v.  Sledge,  (Civ. 
A.)  30  SW  1102;  Fordyce  V,  Moore, 
(Civ.  A.)  22  SW  236. 

Wis. — Stuts  V.  Chicago,  etc,  R.  Co., 
73  Wis.  147,  40  NW  663,  9  AmSR 
769. 

[a]  IlIiurtmtloaa,^-.-(l)  Evidence 
by  plaintiff  that  he  was  compelled  to 
sell  out  his  business,  because  his 
physical  condition  was  such  that  he 
was  unablo  to  conduct  it,  is  admis- 
sible. Keyes  v.  Cedar  Falls,  107 
Iowa  609,  78  NW  227.  (2)  Plaintiff 
may  testify  that  bending  over  while 
at  work  or  getting  out  of  a  natural 
position  Induced  pain  and  Buffering. 
Dykstra  v.  Grand  Rapids,  etc.,  R.  CO., 
165  Mich.  13,  130  NW  320.  (3)  In  an 
action  for  person^  injuries,  plaintllr 
may  show  that  after  receiving  the 
injury  he  did  not  practice  his  pro- 
fession. In  corroboration  of  his  tes- 
timony that  he  was  unable  to  do  so. 
Gulf,  etc.,  R.  Co.  V.  Brown,  16  Tex. 
Clv.  A.   93,   40  SW  608. 

[b]  Application  of  nOa^ — ^E>vidence 
that,  after  the  alleged  Injuries,  plain- 
tiff did  not  work  steadily,  is  admis- 
sible. Loose  V.  Deerfleld  Tp.,'  187 
Mich.  206.  153  NW  913. 

17.  Chicago  Union  Tract.  Cc  v. 
Lawrence,  211  111.  378,  71  NE  1024 
[aff  113  111.  A.  269].  See  Mauermann 
V.  Slermerts,  3  Mo.  A.  606  mem. 

[a]  Evidenoe  held  Irralavant  as 
having  no  tendency  to  show  that 
plaintiff's  memory  was  poor  before 
the  accident.  North  Texas  Tract.  Co. 
V.  Tates,  39  Tex.  Civ.  A.  114,  88  SW 
288 

18.  Chicago  Union  Tract.  Cto.  v. 
Lawrence,  211  111.  373,  71  NB  1024 
[aff  113  111.  A.  269]. 

19.  Chicago  Union  Tract.  C3o.  v. 
Lawrence,  211  111.  378,  71  NB  1024 
[aff  113   111.  A.  269]. 
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as  a  vbole  shall  afford  snch  facts  as  will  enable 
the  jury  to  form  a  judgment  in  the  matter.*"  Evi- 
dence as  to  plaintiff's  mental  condition  after  the 
ipjury  is  also'  admissible  where  it  is  necessarily  in- 
volved in  a  fair  description  of  his  condition  after 
the  injury.** 

Diseased  condition  of  plaintiff.  Evidence  of  the 
diseased  condition  of  plaintiff  is  immaterial  in  the 
absence  of  evidence  connecting  such  condition  with 
the  injury,**  although  such  condition  may  be  consid- 
ered on  behalf  of  defendant  as  showing  that  it  would 
tend  to  retard  plaintiff's  recovery,*'  or  shorten  his 
probable  period  of  life  and  diminish  his  earning 
capacity.**  Where  the  disease  is  claimed  to  be  the 
result  of  an  injury,  it  may  be  shown  that  on  a 
former  trial  of  the  same  cause  such  result  was  not 
mentioned.*' 

[4  327]  c.  Character  and  Habits  of  Injured  Per- 
•on— (1)  On  Behalf  of  Plaintiff.  In  some  jurisdic- 
tions it  is  held  that  plaintiff  in  an  action  for  x>er- 
sonal  injury  may  show  his  previous  habits  of  so- 
t>T;iety  and  industry  as  bearing  on  the  question  of 
earning  capacity,**  while  in  other  jurisdictions  the 
opposite  view  is  held.*^  In  some  jurisdictions  it 
should  be  noted  that  evidence  of  this  character, 
while  admissible,  is  expressly  limited  to  the  issue  of 
earning  capacity.**  Evidence  as  to  plaintiff's  moral 
character  is  not  admissible  except  as   impeaching 

.  ■QO.  Chicago  Union  Tract.  Co.  v. 
Lawrence,  211  lU.  373,  71  NE  1024 
(afr  113  111.  A.  289]. 

.81.  Compagnle  Oenerale  Transat- 
lantlque  v.  Rivers,  211  Fed.  294,  127 
CCA  B80;  Cashin  v.  New  York,  etc., 
R.  Co.,  185  Mass.  543,  70  NB  930. 

[a]  ZUnatzatloa. — On  the  issue  of 
damacrea  for  personal  Injuries  result- 
ing '  in  melancholia,  testimony  of 
plaintifTs  wife  that  she  had  heard 
jbim  say  that.  If  he  did  not  have  chil- 
dren, he  would  commit  suicide,  was 
admissible  as  a  verbal  act  tending  to 
•how  '  plalntirra  mental  condition, 
eashln  V.  New  York,  etc.,  R.  Co.,  186 
Uaas.  543,  70  NB  930. 

aa,  U,  S.— Bt  I<oui8.  etc.,  R.  Co.  v. 
Farr,  66  Fed.  9»4.  6  CCA  211. 

Ala. — St.  IiQuls,  etc.,  R.  Co.  v.  Sav- 
age, 163  Ala.  65,  SO  S  113. 

Mich. — Detroit,  etc.,  R.  Co,  v.  Van 
Stelnburg,    17 -Mich.   99. 

N.  Y.— Zlmmer  v.  Third  Ave.  R. 
Co.,  38  App.  Dlv.  266,  55  NYS  308. 

Tex. — ^Houston,  etc.,  R.  Co.  v. 
O'Donnell,  (Civ.  A.)  90  8W  886. 

See  also  -iledfleld  v.  Redfleld,  75 
Iowa  435,  39  NW  «88. 

as.  Fuller  v.  jaokson,  92  Mich. 
197,  62  NW>  1076. 

.M.  Bunting.  V.'  Hogsett,  139  Pa. 
S«3,  21  A  33,  23  AmSR  192,  12  LRA 
268. 

*'««.  Freeport  v:  Isbell,  93  111.  381; 
West  Chicago  St.  R.  Co.  v.  Dougherty, 
89  111.  A.  362. 

ae.  U.  S.— Metropolitan  St.  R.  Co. 
V.  Kennedy,  82  Fed.  158.  27  CCA  136. 

Ark.— Riddle  v.  Riley,  118  Ark.  206, 
176  SW  134,  LRAISIBF  992. 

Mich.— Felske  v.  Detroit  United  R. 
Co..  130  NW  676;  Buxton  v.  Ains- 
worth,  153  Hlch.  315,  116  NW  1094. 

N.  C— Holllfleld  V.  Southern  Bell 
Tel.,  etc..  Co.,  172  N.  C.  714,  90  SE 
996. 

Or.— Dietrich  v.  ■  Oieblsch,  171  P 
1177. 

Tex. — Cameron  Mill,  etc,  Co.  v. 
Anderson,  98  Tex.  156,  81  SW  282,  1 
LRANS  198  taffl  34  Tex.  Civ.  A.  105, 
78  SW  8];  Texas  Mexican  R.  Co.  v. 
Douglas,  73  Tex.  325.  11  SW  333. 

Wash. — Forsyth  v.  Wallace,  92 
Wash.  523,  159  P  696. 

See  Simonson  v.  Chicago,  etp.,  R. 
Co.,  49  Iowa  87  (holding  that  as  a 
circumstance  showing  plalntlfTa  ca- 
pacity and  disposition  to  earn  money, 
his  habits  might  be  established). 


97.  Davis  V.  Kornman,  141  Ala. 
479,  87  S  789;  Pennsylvania  R.  Co.  v. 
Books,  67  Pa.  339,  98  AmD  229. 

98.  Buffalo  Creek  Coal  Mln.  Co.  v. 
Hodges,  98  SW  274.  30  KyL  34<: 
Louisville,  etc.,  R.  Co.  v.  Daniel,  122 
Ky.  256,  91  SW  691,  28  KyL  1146,  3 
LI^ANS  1190;  Osterholm  v.  Boston, 
etc..  Cons.  Copper,  etc.,  Mln.  Co.,  40 
Mont.  508,  107  P  499. 

99.  Louisville,  etc.,  R.  Co.  v.'  Dan- 
iel, 122  Ky.  256,  91  SW  691,  28  KyL 
1146,  3  LRANS  1190;  Cameron  Mill, 
etc.,  Co.  v.  Anderson,  34  Tex.  Civ.  A. 
229,  78  SW  971. 

SO.  Quanah,  etc.,  R.  Co.  v.  John- 
son,  (Tex.  Civ.  A.)   159  SW  406. 

31.  Day  v.  Sampsell,  148  111.  A. 
88.  See  State  v.  Detroit,  113  Mich. 
643,  72  NW  8  (holding  that  If  the 
evidence  shows  that  the  Injuries 
which  plaintiff  claims  as  the  result 
of  a  fall  might  have  resulted  from 
sexual  excesses,  evidence  showing 
that  the  Injured  party  has  been  a 
prostitute  and  has  led  a  faipt  life  Is 
admissible,  and  the  cause  of  the  ul" 
timate  condition  of  plaintiff  should 
be  submitted  to  the  Jury). 

89.  Ala. — St.  Louis,  etc,  R.  Co.  v. 
Savage,  163  Ala.  56,  50  S  113;  Wheat 
V.  Lowe,  7  Ala.  311. 

Ga. — Atlanta  Consol.  St.  R.  Co.  V. 
Bagwell,   107   Ga.    167,  33   8E   191. 

111.— Parker  v.  Enslow,  102  Dl.  272, 
40   AmR  688. 

Mich. — Hunter  v.  Durand,  137  Mich. 
6S,  100  NW  191. 

Mo. — Glasgow  V.  Metropolitan  St. 
R.  Co.,  191  Mo.  847,  89  SW  915. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Carty,  40  Tex.  Civ.  A.  364,  89  SW 
805.  See  Missouri,  etc.,  R.  C:o.  v. 
Adams,  42  Tex.  Civ.  A.  274,  114  SW 
453  (holding  that.  In  an  action  for 
Injuries  to  a  locomotive  llreman,  rec- 
ord evidence  of  his  conviction  In  a 
federal  court  for  losing  or  misplac- 
ing a  letter  while  In  the  mall  service 
was  not  admissible  to  show  plaintiff's 
earning  capacity,  the  conviction  hav- 
ing been  in  1900,  the  injury  having 
occurred  In  1902,  and  the  negligence 
case  having  been  tried  in  1905,  the 
evidence  being  too  remote). 

[a]  XUnatmtloBB. — (1)  In  an  ac- 
tion of  trespass  for  biting  and  bruis- 
ing plaintiff's  flnger,  whereby  ampu- 
tation became  necessary,  defendant 
cannot  show  that  plaintiff  was/Sn 
habitual   drunkard,    upon   the    theory 


evidence,  or  in  rebuttal  to  such  evidence.*'  Where 
defendant's  evidence  raises  the  issue  that  plaintiff 
is  malingering,'  plaintiff  may  show  that  his  general 
reputation  is  good.*" 

[f  328]  (2)  On  Behalf  of  Defendant.  Whether 
or  not  the  vicious  or  immoral  habits  or  character  of 
plaintiff  can  be  shown  by  defendant  depends  largely 
upon  the  nature  of  the  damages  claimed  in  the 
complaint  and  the  certainty  of  the  resultant  physi- 
cal effect  of  the  wrong.*'  Such  evidence  to  be  ad- 
missible must  clearly  show  the  connection  or  rela- 
tion between  the  habit  and  the  injury.**  Hence  evi- 
dence of  the  disreputable  character  of  the  injured 
party  is  usually  immaterial  so  far  as  'the  action 
for  bodily  injury  is  concerned.*'  So  too  it  is  held 
that  the  intemperate  habits  of  plaintiff  prior  to  an 
injury  cannot  be  shown  in  mitigation,'*  although  evi- 
dence that  the  injury  has  been  aggravated  by  a  su.b- 
sequent  indulgence  in  such  practices  may  be  shown.'' 
But  where  the  complaint  also  claims  damages  for 
loss  of  wages  which  a  person  would  have  received, 
and  loss  from  being  incapacitated  from  pursuing  his 
usual  trade  or  business,  defendant  has  a  right  to 
show  any  facts  concerning  plaintiff's  habits  or  con- 
duct which  might  throw  light  on  the  probability 
of  his  securing  employment  or  the  continuity  of  the 
same,  or  show  that  by  previous  intemperance  he 
had  partially  incanacitated  himself  from  perform- 


that  the  Jury  might  infer  that  the 
loss  resulted  from  a  state  of  health 
produced  by  his-  Intemperance  rather 
than 'by  the  Injury.  Wheat  v.  Lowe, 
7  Ala.  311.  See  also  Lord  v.  Mobile, 
113  .Vln.  360,  21  S  366.  (2)  Evidence 
that  an  injured  person  was  a  drunk- 
ard Is  not  admissible  in  an  action  to 
recover  for  an  Injury  to  his  eyes 
caused  by  an  explosion,  where  no 
evidence  is  offered  showing  that  his 
eyes  were  affected  by  his  intemper- 
ance. Parker  v.  Enslow,  102  111.  272, 
40  AmR  588.  (3)  In  an  action  for 
personal  injuries,  evidence  aa  to 
plaintiff's  use  of  Intoxicants  Ave  or 
six  years  previous  to  the  accident 
was  properly  excluded,  where  coun- 
sel was  not  prepared  to  sho^r  that 
such  use  had  any  effect  upon  plain- 
tiff's physical  condition  at  the  time 
of  the  trial.  Houston,  etc.,  R.  Co. 
V.  McCarty,  40  Tex.  Civ.  A.  8«4,  89 
SW  805 

33.  Ala.— Lord  v.  Mobile.  113  Ala. 
360.  21  S  366. 

111.— Joliet  St.  R.  Co.  v.  CaM,  42 
111.  A.   41. 

Ind. — Indianapolis,  etc,  R.  Co.  v. 
Bush,  101  Ind.  582. 

Mo. — Carlton  v.  St.  Louis,  etc,  R. 
Co.,  128  Mo.  A.  451,  106  SW  1100. 

Nev. — Johnson  v.  Wells,  etc.,  Co., 
6  Nev.  224.  3  AmR  246. 

Tex. — St.  Louis,  etc,  R.  Co.  v. 
Smith,  84  Tex.  Civ.  A.  612,  79  SW 
340. 

Contra  Abbott  v.  Tolllver,  71  Wis. 
64,  36  NW  622. 

[a]  '  ninatrstlOB.— Where,  in  an  ac- 
tion for  injuries,  there  was  evidence 
tending  to  show  plaintiff's  earning 
capacity,  and  that  her  earnings  'were 
received  for  washing,  cooking,  etc., 
for  others,  evidence  that  plaintiff's 
general  reputation  for  chastity  was 
bud  wa»  inadmissible  as  bearing  on 
the  question  of  damages.  St.  Louis. 
etc.,  R.  Co.  v.  Smith,  34  Tex.  Civ.  A. 
612,  79  SW  340. 

34.  Baltimore-,  etc,  R.  Co.  v.  Bote- 
ler.  38  Md.  568;  Su11i\'an  v.  Marin, 
175  Mass.  422,  66  NE  600;  Littlehale 
V.  Dlx.  11  Cuah.  (Mass.)  S64.  See 
also  Linton  v.  Hurley,  14  Gray 
(Mass.)  191;  Devoe  v.  Van  Vranken, 
29  Hun    (N.   Y.)    201. 

36.  Littlehale  v.  Dix,  11  Cnsh. 
(Mass.)  364:  Boggees  v.  Metropolitan 
St.  R.  Co.,  118  Mo.  328.  28  SW  1S9. 
24  SW  210. 


Forlatar 


awralapmairta  and  oliaiifMl  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  labor.^'  So  it  has  been  beld  that  where  plain- 
tiff claims  damages  for  humiliation  from  exposure 
of  her  person,  evidence  of  her  disreputable  character 
is  admissible,"  or  where  she  seeks  recovery  for 
impairment  of  earning  capacity.''^  Where  damaged 
are  songht  for  injury  to  plaintiff's  reputation,  his 
bad  reputation  may  be  shown  in  mitigation.'" 

[^  329]  d.  Parmanency  of  Injnry  and  Fntnie 
Gonsequences.  Evidence  of  the  condition  of  plain- 
tiff both  before  and  after  the  injury  has  a  direct 
bearing  upon  the  probable  permanency  of  the  in- 
jiiry,**>  and,  where  there  is  other  evidence  that  the 
injory  is  permanent,  testimony  concerning  plaintiff's 

ae.  Ceresola  v.  Joseph  F.  Paul  Co., 
224  Mass.  395,  113  NE  358;  KlngBton 
V.  Ft.  Wayne,  etc.,  R.  Co.,  112  Mich. 
<0,  70  NW  816,  74  ^fW  230,  40  LRA 
131;  Cleveland,  etc.,  R.  Co.  v.  Suther- 
land. 1»  Oh.  St.  151.  See  Union  Pac. 
R.  Co.  V.  Reese,  66  Fed.  28S,  5  CCA 
510  (where  it  was  held  that  the  ex- 
clusion of  evidence,  as  to  plalntlfTs 
Intemperate  habits  could  not  be  held 
error  in  the  absence  of  anything  In 
the  record  to  show  that  plaintiff's 
previous  habits  were  Involved  In  the 
question  of  the  amount  of  damages 
he  had  sustained) ;  Simonson  v.  Chi- 
cago, etc.,  R.  Co.,  49  Iowa  87  (where 
the  court  said  that  on  a  question  of 
earning  capacity  either  might  have 
shown  plaintiff's  habits  with  regard 
to  the  use  of  Intoxicating  liquor  and 
In  regard  to  anything  else  which  af- 
fects his  prospective  earnings  and 
savings). 

[a]  XUnstratloa.  —  Evidence  that 
deceased  workman  after  his  injury 
said  that  he  drank  twelve  whiskies 
and  twelve  beers  and  used  one  or  two 
boxes  of  cigarettes  dally  Is  admis- 
sible on  an  Issue  of  damages  as  tend- 
ing to  show  that  his  inability  to  la- 
bor was  not  due  entirely  to  his  In- 
juries. Ceresola  v.  Joseph  F.  Paul 
Co..   224   Mass.   396,  113   NB  358. 

37.  Houston,  etc.,  R.  Co.  v.  RItter, 
16  Tex.  Civ.  A.  482,  41  SW  753. 

38.  Carlton  v.  St.  Louis,  etc.,  R. 
Co..  123  Mo.  A.  451,  106  SW  1100. 

39.  LouisviUe,  etc.,  R.  Co.  v. 
Owens,  164  Ky.  667,  176  SW 
1039. 

See  also  Libel  and  Slander  [26  Cyc 
418]. 

40.  v.-  S. — OrlfBth  V.  Baltimore, 
etc.,  R.  Co.,  44  Fed.  574  [aff  169  U.  S. 
603.   16  set  106,  40  L.  ed.  274]. 

Colo. — Deliver  City  Tramway  Co.  v. 
Cowan,    61    Colo.   64.    116   P  136. 

Ga, — Powell  V.  Augusta,  etc.,  R.  Co., 
77  Ga.  192,  3  SE3  767. 

Or. — Ferrari  v.  Beaver  Hill  Coal 
Co.,  64  Or.  210.  94  P  181,  95  P  498, 
102   P  176,   1016. 

Pa. — ^Reese  v.  France,  62  Pa.  Super, 
128. 

Tex. — ^Kansas  City,  etc..  R.  Co.  v. 
Florence,  (Civ.  A.)  138  SW  430:  Hll- 
denbrand  v.  Marshall,  30  Tex.  Civ.  A.- 
135.   69  SW  492. 

la}  ZUnatratloiiSy— (1)  That  plaln- 
tltf  suffered  from  convulsions  and 
epileptic  flts  after  the  Injury  and  was 
not  so  affected  before  Is  competent 
evidence  to  show  that  the  Injury  Is 
permanent.  Grltnth  v.  Baltimore, 
etc.,  R.  Co.,  44  Fed.  574.  (2)  Evi- 
dence that  plaintiff  since  the  injury 
had  been  unable  to  attend  to  the 
business  In  which  he  had  been  en- 
gaged, or  to  any  business  Is  compe- 
tent. Denver  City  Tramway  Co.  v. 
Cowan.  51  Colo.  64,  116  P  136.  (3) 
An  Infant's  testimony  as  to  the 
length  of  time  he  was  able  to  work 
after  the  injury,  and  prior  to  the 
trial,  was  competent  to  show  the  ex- 
tent of  the  injury  and  Its  probable 
effect  on  his  future  earning  capacity, 
although  no  damages  could  be  as- 
sessed for  loss  of  time  during  his 
minority.  Ferrari  v.  Beaver  Hill  Coal 
Co..  54  Or.  210,  94  P  181,  95  P  498, 
102  P  175.   1016. 

[b]  Bvldano*  keld  adnlaalbla. — 
Southern  R.  Co.  v.  Cunningham.  162 
Ala.  147,  44  8  653  (that  after  the  in- 


eaming  capacity  before  and  after  the  injury  may 
be  admitted  for  this  purpose.^'  Where  a'  trial  is  a 
considerable  period  of  time  after  the  infliction  of 
ffce  injury,  there  is  no  error  in  allowing  jplaintiff  to 
testify  directly  and  affirmatively  that  the  injury  is 
permanent;"  Testimony  of  a  physician  as  to  the 
probable  effect  of  the  injury  is  admissible,*^  but  it 
should  show  that  such  result  is  reasonably  certain 
and  not  a  mere  likelihood,**  and  most  be  confined 
to  the  particular  injury  in  question.*'  So  too  tes- 
timony of  a  physician  as  to  the  proportion  of  persons 
with  plaintiff's  affliction  who  ultimately  recover 
their  health  is  competent  on  this  point.**     Tegti- 


jury  plaintiff  took  medicine  to  cure 
or  relieve  his  suffering). 

41.  St.  Louis  Southwestern  R.  Co. 
V.  Dobbins,  60  Ark.  481,  30  SW  887. 
31  SW  147.  See  Bockelcamp  v.  Lack- 
awanna, etc.,  R.  Co.,  (Pa.)  81  A  98 
(holding  that,  where,  in  an  action  for 
personal  injuries,  plaintiff's  testi- 
mony shows  that,  although  he  Is  un- 
able to  perform  the  same  kind  of 
physical  labor  as  before,  he  Is  earn- 
ing a  higher  salary,  It  Is  error  to 
charge  that  the  jury  can  consider  the 
loss  of  his  eari^i^ig  capacity,  whether 
it  was  totally  or  partially  destroyed, 
and  that  such  a  question  is  In  the 
nature  of  a  guess). 

4a.  Alabama,  etc.,  R.  C!o.  v.  Pra- 
zier,  93  Ala.  46.  9  S  SOS,  80  AmSR  28 
(where  on  trial  nearly  two  years 
after  the  Injury,  plaintiff  was  al- 
lowed to  testify  that  his  jaw  was 
permanently  injured);  Kansas  City, 
etc.,  R.  Co.  V.  Florence,  (Tex.  Civ. 
A.)  138  SW  430.  See  Weathersford, 
etc.,  R.  Co.  v.  White,  56  Tex.  Civ.  A. 
32,  118  SW  799  (holding  that,  where 
plaintiff's  left  leg  became  shorter 
than  the  other  because  of  the  Injury, 
her  testimony  that  she  believed  that 
she  was  Injured  for  life  was  admis- 
sible). 

43.  Denverr  etc.,  R.  Co.  v.  Roller, 
100  Fed.  738,  49  LRA  77;  Cross  v. 
Syracuse,  200  N.  T.  393,  94  NE  184, 
21  Ann<^s  324;  Cole  v.  Fall  Brook 
Coal  Co.,  169  N.  Y.  67.  63  NE  670; 
Stouter  v.  Manhattan  R.  Co.,  127  N.  Y. 
661,  27  NE  806,  3  Silv.  A.  477;  Al- 
bertl  ▼.  New  York,  etc.,  R.  Co.,  118 
N.  Y.  77,  23  NE  36.  6  LRA  766  faff 
43  Hun  421];  McClain  v.  Brooklyn 
City  R.  Co..  116  N.  Y.  469.  22  NE 
1062  [aff  6  NYSt  49];  Wilson  v. 
American  Bridge  Co.,  74  App.  Dlv. 
596,  77  NYS  820;  Wolf  v.  Third  Ave. 
R.  Co.,  67  App.  Div.  605,  74  NYS  336; 
Knoll  V.  Third  Ave.  R.  Co.,  46  App. 
Dlv.  627.  82  NYS  16  [aff  168  N.  Y.  692 
mem,  60  NE  1113  mem];  Qulnn  v. 
O'Keefe,  9  App.  Dlv.  68,  41  NYS  116 
[app  dism  151  N.  Y.  633  mem,  46  NE 
1134  mem];  Penny  v.  Rochester  R. 
Co.,  7  App.  Dlv.  695,  40  NYS  172  [aff 
164  N.  Y.  770  mem.  49  NE  1101  mem]; 
Stever  v.  New  York  Cent.,  etc..  R. 
Co.,  7  App.  Dlv.  392,  39  NYS  944; 
Clegg  V.  Metropolitan  St.  R.  Co.,  1 
App.  Dlv.  207,  37  NYS  130  [aff  159 
N.  Y.  550  mem,  54  NE  1089  mem]; 
Reynolds  v.  Niagara  Falls,  81  Hun 
353.  30  NYS  954:  Saltzman  v.  Brook- 
lyn R.  Co..  73  Hun  567,  26  NYS  311 
[aff  148  N.  Y.  745  mem,  43  NE  989 
mem];  Adler  v.  Lesser,  110  NYS 
196;  Wallace  v.  Vacuum  Oil  Co.,  12 
NYS  \Z5  [aff  128  N.  Y.  679  mem.  27 
NE  95B1;  St.  Louis  Southwestern  R. 
Co.  V.  Brown,  (Tex.  Civ.  A.)  163  SW 
383. 

[a]  .  AppUcatlOB  of  rale. — The  tes- 
timony of  a  physician  that,  if  the 
injured  foot  was  used  "as  we  ordi- 
narily use  ours,"  the  irritation  would 
produce  an  open  ulcer,  he  having  pre- 
viously testified  that  the  foot  was 
permanently  weakened,  was  not  ob- 
jectionable as  permitting  a  recovery 
both  for  the  permanent  Impairment 
of  the  foot  and  for  the  consequences 
of  "an  attempt  to  use  it  in  ordinary 
fashion,  it  not  appearing  that  the 
.lury  had  in  fact  so  interpreted  It. 
McCoy  v.  Munro,  76  App.  Dlv.  436,  78 
NYS   849. 


BjEsert    taattaosr    gtmataUw    see 

Evidence  [17  Cyc  203,  284]. 

4*.  Nebr— Carlile  v.  Bentley,  tl 
Nebr.  715,  116  NW  772. 

N.  J.— Dix  V.  Unloft  Ice  Co.,  76 
N.  J.  L.  178,  68  A  1101.  ^     " 

N.  Y. — Cross  V.  Syracuse,  200  N.  T. 
393,  94  NE  184.  21  AnnC^s  324-  Smith 
V.  New  York  Cent.,  etc.,  R.  Co.,  164 
N.  Y.  491,  68  NE  666;  Turner  v.  Naw- 
hurgh,  109  N.  Y.  301.  16  NE  844,  4 
AmSR  463  [quot  Orlswold  v.  New 
York  Cent.,  etc,  R.  Co.,  116  N.  Y.  61. 
21  NE  726,  12  AmSR  776];  Pancoast 
V.  Spowers,  106  N.  Y.  617  mem,  11  NE 
141;  Nicoll  V.  Spowers.  105  N.  Y.  1, 
11  NE  138;  Toser  v.  New  York  Cent, 
etc.,  R.  Co.,  11  NB  369,  1  Silv.  A.  til. 
26  NYWklyDlg  72  [rev  38  Hun  160], 
106  N.  Y.  669,  11  NE  846;  Osterhout 
V.  Delaware,  etc.,  R.  Co.,  138  App. 
Div.  626,  122  NYS  692;  Walden  v. 
Jamestown,  79  App.  Div.  433,  SO  NYS 
65  [aff  178  N.  Y.  213,  70  NE  466];  , 
Jewell  V.  New  York  (^nt.,  etc,  R. 
Co.,  27  App.  Dlv.  600,  50  NYS.' 848; 
Loudoun  V.  Eighth  Ave.  R.  Co.,  16 
App.  DIv.  152,  44  NYS  742  [rev  on 
other  grounds  162  N.  Y.  380,  56  NB 
988];  Savage  v.  Third  Ave.  R.  Co.. 
26  Misc  426.  64  NYS  932;  McClain  v. 
Brooklyn  City  R.  Co..  6  NYSt  49  [aff 
116  N.  Y.  459,  22  NE  1062];  Lewis 
v.  R.  Co.,  7  Misc.  286,  27  NYS  889; 
Adler  V.  Lesser,  110  NYS  196;  Kav- 
anagh  v.  New  York  Transp.  Co.,  95 
NYS  567;  De  SOucey  v.  Manhattan  R. 
Co.,  16  NYS  109. 

Pa. — O'Reilly  v.  Monongahela  St  R. 
COy  17  Pa.  Super.  626. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Powers.  101  Tex.  161.  105  SW.  491. 

Wash. — Oifford  v.  Washington 
Water  Power  Co.,  85  Wash.  341,  148 
P  11. 

See  Hackl  v.  Tower  Hill  Coal  Co., 
202  111.  A.  497  (What  might  possibly 
happen). 

But  see  Oarard  v.  Manufacturers' 
Coal,  etc.,  Co.,  207  Mo.  242.  105  8W 
767  (holding  that  the  question  asked 
of  an  expert  medical  wftness.  as  to 
what  results  were  "likely"  to  fol- 
low was  ccmpetent,  the  term  "likely" 
being  used  synonymously  with  "rea- 
sonably expected,"  which  might  be 
substituted  for  "reasonably  certain"). 

[a]  Ulnstratlonsi — (1)  Where  a 
physician  had  described  wounds  on 
plalntlfTs  leg  which  were  the  result 
of  the  accident  as  healing  very  slow- 
ly, a  question  as  to  the  likelihood  of 
the  wounds  breaking  out  anew,  and 
the  result  of  such  an  occurrence,  was 
not  objectionable  as  being  specula- 
tive. Dix  V.  Union  Ice  Co.,  76  N.  J.  L. 
178,  68  A  1101.  (2)  Where  plaintiff's 
bruises  were  slight  and  he  was  ap- 
parently well,  evidence  as  to  a  very 
slight  bruise  causing  caneerous 
wound,  and  that  a  person  died  from  a 
pin  scratch,  was  not  admissible.  St. 
Louis  Southwestern  R.  Co.  v.  Moore, 
(Tex.  Civ.  A.)  161  SW  378. 

[b]  EvMenca     held     admissible.^ 

(1)  That  Injuries  "might"  be  perma-. 
pent.  Steburg  v.  Vincent  Clay  Prod- 
ucts Co.,  173  Iowa  248,  156  NW  337. 

(2)  That  effects  were  "more  than 
likely."  Manton  v.  Stevens,  (Iowa) 
153  NW  87. 

4B.  Lentz  V.  Dallas,  96  Tex.  258,  72 
SW  59   [rev   (Civ.  A.)   69  SW  166]. 

46.  Cole  V.  Lake  Shore,  etc..  R. 
Co.,   95  Mich.   77,   64   NW   638;   Budd 
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mony  as  to  the  permanency  of  the  injury  is  of 
course  inadmissible  unless  such  injury  is  shown  to 
have  resulted  proximately  from  defendant's  wrong- 
ful act.*'  ■  Where  a  permanent  impairment  is  af- 
l^^d,  it  is  proper  to  admit  evidence  of  the  possi- 
bility of  removing  such  impairment  by  a  surgical 
operation.*'  Evidence  may  be  admissible  to  show 
the  permanency  and  extent  of  the  injury,  although 
it  also  tends  to  establish  an  impairment  of  earn- 
ing capacity  which  is  not  pleaded,  if  the  purpose 
for  which  it  is  received  is  made  clear.** 

[$  330]  e.  Medical  Attentioii.*o  It  is  proper  to 
show  that  the  person  injured  procured  a  good  and 
reputable  physician  and  obeyed  his  directions,*^  or 
that,  because  of  the  peculiar  nature  of  the  injury, 
plaintiff  was  not  to  be  expected  at  once  to  realize 
hflly  its  gravity.**  So  evidence  of  plaintiff's  finan- 
cial condition  may  be  introduced  to  show  a  reason 
for  his  failure  to  procure  medical  attendance,  or  to 
procure  medical  attendance  of  a  high  grade.**  The 
general  reputation  of  a  physician  employed  by  plain- 
tiff is  not  admissible  for  the  purpose  of  showing 
th^t  plaintiff's  damages  were  partially  due  to  im- 
proper treatment  by  his  physician.**  Evidence  that 
proper  care  was  not  used  in  employing  a  physician 
mqst  be  definite  and  certain.**  Evidence  of  the  use 
of  a  patent  medicine  by  plaintiff  upon  his  wounds 
is  hot  evidence  of,  want  of  care  on  his  part  in  the 

V.  Salt  Idike  City  R.  Co.,  23  UUh  SIS, 
es  P  486. 

47.  L«mm  V.  Metropolitan  St.  R. 
Co.,  47  Misc.  (2S.  94/NT8  S84. 

[a]  HlwrtnrtloB*— It  is  error  to 
permit  a  physician  testifying  in  a 
personal  injury  action  that  he  did 
not  know  the  condition  of  the  hear- 
Ingr  of  plaintiff,  a  man  eighty  years 
of  age,  prior  to  the  accident,  that  he 
had  not  examined  his  ears,  and  that 
It  was  not  unusual  to  And  the  hearing 
impaired  in  old  men.  to  testify  to  the 
permanency  of  the  impairment  of 
hearing,  with  no  foundation  for  the 
assumption  that  the  Impairment  was 
proximately  caused  by  the  accident. 
Lamm  v.  Metropolitan  St.  R.  Co.,  47 
Misc.  62S,  94  ^rf  S  Sg4. 

48.  Schlitz  Brewing  Co.  v.  Dun- 
can. 6  Kan.  A.  178.  51  P  31Q. 

49.  Btohile  V.  McMahon.  (Mo.  A.) 
190   SW  652. 

oa  H*0Mntt7  of  pzocnzlar  madloal 
•MaaMon  see  supra  {   103. 

Bl.  Ala. — Birmingham  R.,  etc., 
Co.  V.  Moore,  148  Ala.  US,  42  S 
1024. 

Cal. — ^Baker  v.  Borello,  136  Cal.  160, 
68  P  691. 

Ind. — Louisville,  etc.,  R.  Co.  v.  Pal- 
vey,  104  Ind.  409,  3  NB  389,  4  NE 
908. 

Mich. — Buxton  v.  Atnsworth,  163 
Mich.  31S,  116  NW  1094. 

N.  T. — Lyons  v.  Brie  R.  Co.,  57 
N.  T.  489. 

[a]  OlnBtmtlo&i — A  person  suing 
for  personal  Injury  could  show  that 
his  physician  advised  complete  'rest, 
and  did  not  deem  drugs  necessary,  as 
explaining  why  the  physician  called 
only  a  few  times.  Buxton  v.  Alns- 
worth,  153  Mich.  315.  116  NW  1094. 

[b]  ApglloatloB  of  role. — Plaintiff 
may  show  that  all  and  any  menns 
known  to  medical  skill  were  resorted 
to  In  the  proper  treatment  of  plain- 
tiff to  relieve  her  from  danger.  Bir- 
mingham R.,  etc..  Co.  V.  Moore,  148 
Ala.  115.  42  S  1024. 

63.  Bloomlngton  v.  Perdue.  99  111. 
329;  Beauerle  v.  Michigan  Cent.  R. 
Co.,  162  Mich.  345,  116  NW  424. 

SS.  Albertl  v.  New  York,  etc.,  R. 
Cp„  118  N.  T.  77,  23  NE  36.  6  LRA 
766;  Feather  v.  Reading,  1B5  Pa.  187, 
26  A  212;  St.  Louts,  etc.,  R.  Co.  v. 
Jones,    (Tex.)   14  SW  309. 

BrldMio*  of  lliiaiiol«1  ooiUUtlos  of 
9M*tM  ffeaazBlly  see   supra   i   166. 


S4.  Thome  v.  California  Stage  Co.. 
6  Cal    232 

BB.  °  «aker  v.  Borello,  136  Cal.  160. 
68  P  591.  See  Baldwin  v.  Lincoln 
County,  29  Wash.  509,  69  P  1081 
(holding  that  it  was  proper  to  per- 
mit an  expert  for  defendant  to  tes- 
tify as  to  whether  the  use  of  cer- 
tain splints  on  plaintiff's  leg  was 
proper  treatment).        . 

S8.  Oulf,  etc.,  R.  Co.  v.  Brown,  4 
Tex.  Civ.  A.  435,   23  SW  618. 

B7.  Thrasher  v.  Postal,  79  Wis. 
503,  48  NW  600. 

S8.  Southern  R.  Co.  v.  Hobbs,  161 
Ala.  335.  43  S  844. 

69.     See  supra  {  181. 

60.  See  Evidence   [17  Cyc  4221. 

61.  Pensacola  Sanitarium  v.  Wll- 
kins,  64  Fla.  407,  60  S  128.  See  supra 
t  181. 

ea.     See  Evidence  [17  Cyo  422]. 

83^.     See  supra   i   181. 

63.  U.  S. — Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  26  L.  ed.  141; 
Lacorazza  v.  Cantalupo,  210  Fed.  876, 
127  CCA  459;  Union  Pac.  R.  Co.  v. 
McMlcan,  194  Fed.  393,  114  CCA  311; 
Baltimore,  etc.,  R.  Co.  v.  Camp,  81 
Fed.   807,   26  CCA   626. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Binlon,  107  Ala.  645,  18  S  75. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Bat- 
sel,  100  Ark.  526.  140  SW  726;  St. 
Louis,  etc.,  R.  Co.  v.  Adams,  74  Ark. 
326,  85  SW  768,  86  SW  287,  109  AmSR 
85. 

Colo. — Rio  Grande  Southern  R.  Co. 
v.  Campbell.  44  Colo.  1,  96  P  986. 

Fla. — Louisville,  etc.,  R.  Co.  v.  Col- 
llnsworth,  45  Fla.  403,  33  S  613. 

Gtt. — Macon,  etc.,  R.  Co.  v.  Mus- 
grove,  146  Ga.  647,  89  SB  767. 

111. — Jones,  etc.,  Co.  v.  George,  227 
Til.  64,  81  NE  4.  10  AnnCas  285  [rev 
125  111.  A.  503];  Pittsburg,  etc..  R.  Co. 
V.  Powers.  74  III.  341;  Chicago  v. 
O'Brennan,  65  111.  160;  Jennings  v. 
Baltimore,  etc..  R.  Co.,  195  111.  A. 
543;  Merrill  v.  Michigan  Cent.  R.  Co., 
158  111.  A.  38;  Kunkel  v.  Chicago 
Cons.  Tract.  Co..  156  111.  A.  393 ;  Frick 
V.  Aurora,  etc.,  R.  Co.,  154  111.  A.  277; 
Illinois  Cent.  R.  Co.  v.  Rothschild, 
134  111.  A.  504;  Chicago,  etc..  R.  Co. 
V.  Steckman,  126  111.  A.  299  [aff  224 
111.  500.  79  NE  602];  Qulncy  Horse  R., 
etc.,  Co.  v.  Omer,  101  111.  A.  156; 
Chicago,  etc.,  R.  Co.  v.  Few,  15  IM.  A. 
125.  See  Larsen  v.  Ward  Corby  Co., 
198   111.  A.  109;  Wilson  v.   Baltimore, 


absence  of  evidence  as  to  the  curative  qualities  of 
the  medicine.*'  Defendant  is  not  entitled  to  show 
that  the  attending  physician  advised  the  husband 
of  the  person  injured  that  she  was  too  ill  to  be 
inoved,  where  it  is  not  shown  that  she  heard  such 
advice  or  that  it  was  communicated  to  her.*'  A 
physician  may  testify  as  to  the  remedies  used  in 
the  treatment  of  plaintiff  as  bearing  upon  the  value 
of  his  service^.*^ 

'  [$  331]  f.  Sxp«ctancy  of  Ufa.  Where  a  perma- 
nent injury  has  been  established  it  is  proper  to  show 
the  expectancy  of  life  of  the  person  injured.**  For 
this  purpose  standard  and  recognized  mortality  and 
expectancy  tables  are  admissible  under  the  rules 
usually  applicable  to  this  class  of  evidence.**  They 
are  of  course  inadmissible  in  the  absence  of  evi- 
dence tending  to  show  that  the  injuries  complained 
of  are  permanent."^  While  various  forms  of  life 
tables  are  usually  used  for  the  purpose  of  assisting 
the  jury  in  estimating  the  expectation  of  life,**  they 
are  not  essential.  The  jury  may  make  their 
estimate  from  the  other  evidence  as  to  the  age, 
health,  habits,  and  physical  condition  of  plain- 
tiff.«»» 

[i  332]  g.  Domestic  Eelatioiu  of  Person  In- 
jured. According  to  the  generally  accepted  rule, 
evidence  as  to  the  size  and  condition  of  the  family 
of  the  person  injured  is  not  admissible,**  although 

etc..  R.  Co.,  168  III.  A.  604. 

Ind. — Vandalla  Coal  Co.  v.  Temm. 
175  Ind.  524,  92  NE  49,  94  NE  881: 
Sanitary  Can  Co.  v.  McKinney,  53 
Ind.  A.   379,   100  NE  785. 

Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Ringle,  71  Kan.  839,  80  P  43;  Kansas 
City,  etc.,  R.  Co.  v.  E^agan,  64  Kan. 
421,  67  P  887;  Kansas  Pac.  R.  Co.  v. 
Pointer,  9  Kan.  620. 

Ky. — Green  v.  Richmond,  7  Ky.  Op. 
434. 

Md.— United  R.,  etc.,  Co.  v.  Riley, 
109  Md.  327,  71  A  970;  Stockton  v. 
Frey,  4  Gill  406,  46  AmD  138. 

Mass. — Shaw  v.  Boston,  etc.,  R. 
Corp.,   8  Gray  45. 

Mich. — Foley  v.  Detroit,  etc,  R.  Cok, 
193  Mich.  233,  159  NW  506. 

Minn. — Bahr  v.  Northern  Pac  R. 
Co.,  101  Minn.  314,  113  NW  267. 

Mo.— Salmons  v.  St.  Joseph,  etc, 
R.  Co.,  271  Mo.  396,  197  SW  36;  Wil- 
liams V.  St.  Louis,  etc,  R.  Co.,  123 
Mo.  573,  27  SW  387;  Mahaney  v.  St. 
Louis,  etc.,  R.  Co.,  108  Mo.  191,  18 
SW  895;  Dayharsh  v.  Hannibal,  etc, 
R.  Co.,  103  Mo.  570,  15  SW  554,  23 
AmSR  900;  Stephens  v.  Hannibal, 
etc.,  R.  Co.,  96  Mo.  207,  9  SW  589.  9 
AmSR  336;  Hecke  v.  Dunham,  (A.) 
192  SW  120;  Sykes  v.  St.  Louis,  etc, 
R.  Co.,  88  Mo.  A.  193. 

Nebr. — Carllle  v.  Bentley,  81  N«br. 
715,  116  NW  772. 

N.  T. — Simpson  v.  Foundation  Co., 
201  N.  T.  479,  95  NE  10,  AnnCaa 
1912B  321;  Purcell  v.  Duncan  Co.,  107 
App.  Div.  601,  95  NTS  278. 

Oh. — Gallon  v.  Lauer.  S6  Oh.  St. 
392,  45  NE  1044;  Cleveland,  etc. 
Tract.  Co.  v.  Ward,  27  Oh.  Cir.  Ct. 
761. 

Or. — Maynard  v.  Oregon  R.  Co..  46 
Or.  16,  78  P  988,  68  LRA  477. 

Pa. — ^Pennsylvania  R  Co.  v.  Books, 
57  Pa.  339.  98  AmD  229. 

Tcnn. — Louisville,  etc,  R.  Co.  v. 
Gower,  85  Tenn.   465,  3  SW  824. 

Tex. — Dreiss  v.  Frledrleh.  57  Tex. 
70;  Burrell,  etc.,  Co.  v.  Orlsier,  (Civ. 
A.)  189  SW  102:  Ft.  Worth  Iron 
Works  V.  Stokes.  S3  Tex.  Civ.  A.  218, 
76  SW  231:  Oulf.  etc..  R  Co.  V. 
Hamilton,  17  Tex.  CIv.  A.  76,  42  SW 
358.  But  see  San  Antonio,  etc..  R.  Co. 
V.  Robinson,  73  Tex.  277,  11  SW  327. 

Utah. — ^Bakka  v.  Kemmerer  Coal 
Co..  43  UUh  345,  134  P  888. 

Va. — Southern  R.  Co.  v.  Simmons, 
105  Va.  651.   56  SE  459. 


Vor  l«t«r  ea— >i  dtvelopmsata  and  thmag*'  ti>  the  law  see  cumulative  Annotations,  same  title,  pa<e  and  note  number. 
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there  is  some  authority  to  the  contrary;'*  and  there 
is  also  authority  that  it  is  not  reversible  error  to 
permit  the  introduction  of  evidence  that  plain- 
tiff had  a  family,  unless  accompanied  by  proof 
that  his  family  was  dependent  upon  him  for  sup- 
port.'* Even  under  the  general  rule  that  such  evi-, 
dence  is  inadmissible,  there  may  be  exceptions  based 
upon  the  peculiar  character  of  the  injury."  Where, 
however,  from  the  instructions  given  by  the  court 
r^arding  such  evidence  and  the  verdict,  rendered  it 
is  probable  that  the  jury  was  in  no  way  influenced 
by  its  introduction  in  estimating  the  damages,  the 
error  in  admitting  it  is  not  fatal,*^  and  even  in  the 
absence  of  cautionary  instructions,  it  has  been  held 
that  a  judgment  will  not  be  reversed  where  clearly 
warranted  by  other  evidence  in  the  case,'^  although 
on  the  other  hand  it  has  been  held  that  a  mere 
instruction  that  the  jury  should  not  consider  such 
evidence  in  fixing  the  amount  of  the  verdict  will 
not  cure  the  error  where  no  specific  instructions  are 
given  as  to  the  measure  of  damages,  and  the  verdict, 
although  not  clearly  excessive,  is  large  in  view  of 
the  facts."  In  an  action  by  a  husband  for  injury 
to  his  wife,  evidence  of  the  number  of  children 
which  she  has  is  admissible  upon  the  question  of 
expenses.'"    The  fact  that  plaintiff  is  a  widow  has 


been  held  to  be  admissible  as  tending  to  show  that 
whatever  time  was  lost  by  disability  was  her  own.'^ 
So  when  it  is  contended  that  a  married  woman's 
ill  health  is  not  due  to  the  injury  but  to  other 
causes,  it  may  be  proper  to  show  the  number  and 
age  of  her  chUdren.'^ 

[i  333]  h.  Financial  Condition.  As  has  been 
already  noted,'^  the  wealth  or  poverty  of  plaintiff 
cannot,  according  to  the  weight  of  authority,  be 
considered  by  the  jury  in  determining  the  amount 
of  compensatory  damages,  although  upon  a  question 
of  exemplary  damages  it  is  proper  to  consider  the 
financial  condition  of  the  parties.'*  So  on  a  ques- 
tion of  whether  plaintiff  exercised  reasonable  ef- 
forts to  minimize  damages,  evidence  of  his  financial 
condition  may  be  considered.'*  Evidence  as  to  the 
financial  responsibility  of  a  person  not  a  party  to 
the  action  and  against  whom  no  recovery  is  sought 
is  of  course  inadmissible." 

[i  334]  1.  Loss  of  Earnings  or  Impaiiment  of 
Earning  Capacity.  The  questions  which  may  prop- 
erly be  considered  as  bearing  upon  the  measure  of 
damages  for  loss  of  earnings,"  or  impairment  of 
earning  capacity,'*  have  already  been  considered. 
Any  evidence  which  is  otherwise  competent  and 
which  is  relevant  to  such  questions  is  admissible.'* 


W.  Va. — Sesler  v.  Rolfe  Coal,  etc., 
Co..  61  Vf.  Va.  318,  41  SE  216. 

Wis. — Crouse  v.  Chicago,  etc,  R. 
Co.,  102  Wis;  196,  78  NW  446,  778: 
Kreuilger  v.  Chlcaaro,  etc.,  R.  Co.,  H 
Wis.    168,   40   NW   657. 

[a]  AppUoatlons  of  nl*.— (1) 
Testimony  by  plaintiff  that  while  un- 
able to  work  he  had  to  do  what  little 
he  could  to  keep  from  sending  his 
children  to  the  orphans'  home  Is  in- 
competent. LoulsTllle,  etc.,  R.  Co.  v. 
Moore,  156  Ky.  708,  161  SW  1129. 
(2)  In  a  street  car  passenger's  action 
for  personal  injuries,  testimony  that 
plaintltC'3  parents  depended  upon  he.r 
for  support  was  not  admissible,  nor 
was  testimony  admissible  that  plain- 
tiff took  care  of  them,  except  as  in- 
cidental to  the  fact  that  she  was 
physically  able  to  perform  household 
duties.  Torreyson  v.  United  R.  Co., 
144  Mo.  A.  626,  129  SW  409.  (3)  In 
an  action  for  false  Imprisonment.  It 
was  error  to  admit  evidence  that 
plaintiff  was  a  married  man,  and  had 
a  family.  Bergeron  v.  Peyton,  106 
Wis.  377,  82  NW  291,  80  AmSR  33. 

84.  See  Georgia  R.,  etc.,  Co.  v. 
Keating,  99  Ga.  308,  25  SE  669  (where 
the  court  comments  on  the  fact  that 
plaintiff  had  a  wife  and  six  or  seven 
children  whom  he  supported  by  his 
labor);  Hardin  v.  Moline,  179  III.  A. 
101;  Winters  v.  Hannibal,  etc.,  R. 
Co..  39  Mo.  468  (holding  that  evi- 
dence as  to  the  number  of  plaintiff's 
children  was  competent  to  enable  the 
Jury  to  estimate  the  amount  of  dam- 
age done  to  him);  Albertl  v.  New 
York,  etc.,  R.  Co..  43  Hun  421  [aft 
118  N.  Y.  77,  23  NE  35.  6  LRA  765] 
(where,  In  an  action  for  damages  for 
personal  Injuries,  evidence  was  ad- 
mitted to  the  effect  that  plaintiff  sup- 
ported himself  and  his  wife  solely  by 
his  own  earnings);  Youngblood  v. 
South  Carolina,  etc.,  R.  Co.,  60  S.  C. 
.  9,  38  SE  232.  85  AmSR  824  (holding 
that,  where  one  of  the  direct  and 
proximate  results  flowing  from  the 
injury  Is  to  deprive  plaintiff  of  the 
capacity  of  meeting  the  obligations 
Imposed  upon  him  by  law  of  sup- 
porting his  family,  evidence  concern- 
ing his  family  was  admissible,  and 
should  be  considered  by  the  Jury  In 
estimating  the  amount  of  damag^es); 
Johns  V.  CHiarlotte,  etc.,  R.  Co.,  39 
S.  C.  182.  168,  17  SE  698,  39  AmSR 
709,  20  LRA  520  (where  plaintiff  was 
allowed  to  testify,  over  the  objection 
of  defendant,  as  to  how  many  per- 
sons be  had  to  care  for  and  of  whom 
they  consisted,  and  the  court  said: 
"If  the  testimony  had  gone  further 


in  the  line  indicated,  it  might  have 
become  error;  but  as  it  stopped  sim- 
ply at  the  number  and  character  of 
his  family,  we  think  it  was  wholly 
immaterial  and  could  not  affect  the 
result,  especially  as  the  Judge 
charged  as  follows:  'Now  in  a  case 
where  the  railroad  company  was 
guilty  of  any  gross  and  reckless  dis- 
regard of  the  lives  and  persons  of 
people.  Juries  are  allowed  to  give 
what  you  call  "punitive  damages" — 
go  beyond  actual  damages  and  give 
damages  by  way  of  punishment'"); 
Norfolk,  etc.,  R.  Co.  v.  Ampey;  93  Va. 
108,  25  SE  228  (where  the  court  ob- 
serves that  plaintiff  when  injured 
was,  besides  supporting  himself,  tak- 
ing care  of  his  widowed  mother  with 
nine  children,  and  further,  that  plain- 
tiff had  no  resources  for  this  end  ex- 
cept his  personal  labor). 

[a]  .  xHaoMtioaaTj  with  trial  oourt. 
— ialng  v.  Thompson-McDonald  Lum- 
ber Co.,  127  Minn.  468,  149  NW  947. 

65.  Longmore  v.  Puget  Sound 
Tract.,  etc.,  Co.,  78  Wash.  468,  139  P 
191;  Eoff  V.  Spokane,  etc.,  R.  Co.,  70 
Wash.  270,   272,   126   P  633. 

"The  rule  of  the  cases  holding  such 
evidence,  whether  or  not  accompanied 
by  the  proofs  of  dependency,  inher- 
ently prejudicial,  we  do  not  think  is 
sound.  Such  evidence  Is  in  its  na- 
ture preliminary.  It  is  to  be  classed 
with  that  character  of  testimony  in- 
troduced as  explanatory  of  the  sit- 
uation of  the  parties,  their  character 
and  conduct,  thus  enabling  the  Jury 
to  better  apply  the  evidence  bearing 
directly  upon  the  subject  of  the  liti- 
gation. .  .  .  The  inquiry  concerning 
the  family  has  a  similar  purpose,  and 
where  It  Is  not  accompanied  by  proof 
of  dependency  of  the  family,  we  do 
not  think  it  reversible  error  to  ad- 
mit it."  Eoff  V.  Spokane,  etc,  R. 
Co.,  supra.  ' 

66.  Simpson  v.  Foundation  Co.,  201 
N.  Y.  479,  95  NE  10,  AnnCasl912B 
321. 

Ca]  Ulnatnttloa. — Where,  in  an 
action  for  personal  injuries,  plain- 
tiff, thirty  years  of  age.  showed  that 
as  a  result  of  the  accident  he  h&d 
lost  all  sexual  power,  evidence  that 
he  had  a  wife  was  admissible  as 
bearing  on  the  damages.  Simpson  v. 
Foundation  Co..  201  N.  Y.  479,  95  NE 
10,  AnnCasl9l2B  321. 

67.  III. — Jollet  v.  Conway.  119  111. 
489,  10  NE  223.    ' 

Kan. — Kinsley  v.  Morse,  40  Kan. 
577.  20  P  217. 

Ky. — Central  Pass.  R.  Co.  v.  KuhU 


AmSR  309. 

Mont.— Carman  v.  Montana  Cent.  R. 
Co.,  32  Mont.  137,  79  P  690. 

Oh. — Cleveland,  etc..  Tract.  Co.  v. 
Ward.  27  Oh.  Clr.  Ct.  761. 

68.  Moore  v.  Huntington,  31  W. 
Va.  842.  8  SE  512.  See  also  Hewitt  v. 
Flint,  etc,  R.  Co.,  67  Iflch.  61,  34  NW 
659. 

69.  Stephens  v.  Hannibal,  etc.,  R. 
Co.,  96  Mo.  207,  9  SW  689,  9  AmSR 
336. 

70.  Ball  V.  Sheldon,  218  Fed.  800. 
134  CCA   488. 

71.  Werner  v.  Chicago,  etc,  R.  Co., 
105  Wis.  300,  81  NW  416. 

n.  Kingsley  v.  Kansas  City,  166 
Mo.  A.  544,  148  SW  170;  Latimer  v. 
Metropolitan  St.  R.  Coi,  126  Mo.  A. 
70,   103   SW  1102. 

[aj  nioatnitlaBj — In  an  action  for 
Injuries  to  a  married  woman,  her  tes- 
timony that  her  family  consisted  of 
herself,  husband,  and  five  children, 
and  that  she  took  care  of  the  house 
and  family  prior  to  the  accident,  but 
had  not  been  able  to  do  so  since,  was 
properly  admitted  for  the  purpose  of 
showing  that  she  was  a  healthy 
woman  before  her  injuries  and  there- 
after incapacitated.  Latimer  V,  Met- 
ropolitan St.  R.  Co.,  126  Mo.  A.  70, 
103  SE  1102; 
'  73.    See  supra  {   181. 

74.     See  supra  S!  294-296. 

76.  T.  L.  Farrew  Mercantile  Cc  v. 
RIggins,  14  Ala.  A.  629.  71  S  963« 
McCauley  v.  Detroit  United  R.  Co., 
167  Mich.  297,  133  NW  11. 

76.  Sroka  v.  Halliday,  (R.  I.)  97 
A  96S. 

ta]  ApplloatlOB  of  ml*. — In  an 
action  against  the  members  of  a 
Fourth  of  July  celebration  committee 
for  injury  from  negligent  setting  off 
of  fireworks,  evidence  as  to  the  finan- 
cial responsibility  of  defendant's 
agent  was  immaterial  and  inadmis- 
sible, where  such  agent  was  not  a 
party  to  the  action.  Sroka  v.  Halli- 
day,   (R.  1.)    97  A  965. 

77.  See  supra  i  195. 

78.  See  supra   9   196. 

79.  Cal.— Roche  v.  Redlngton,  126 
Cal.  174,  57  P  890. 

Conn. — ^Wolfe  v.  Ives.  83  Conn.  174. 

76  A  526,  19  AnnCas  752;  Comstock  v. 
Connecticut  R.,  etc.,  Co.,  77  Conn.  6B, 
58  A  465. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Parker,  65  Fla.  543,  62  S  589. 

Ga. — Macon,  etc.,  R.  Co.  v.  Mus- 
grove.  145  Ga.  647,  89  SE  767;  West- 
em,  etc.,  R  Co.  V.  Davis,  139  Oa.  493, 

77  SE    676;    Atlanta,    etc.,    R.    Co.    v. 


86  Ky.  678,  6  SW  441.  9  KyL  72S,  il '  Haralson,    133   Oa.    2»1.    66    SE    487; 
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[(  336]  j.  Expenses  Incnrred.  As  expenses 
necessarily  or  naturally  following  an  injury  are  a 
legitimate  item  of  damages,***  it  follows  that  under 
proper  averments'^  evidence  tending  accurately  to 
show  the  actual  or  reasonable  amount  of  such  ex- 
penditures,** or  the  necessity  therefor,'*  is  admissi- 
ble. Such  evidence  may  consist  in  the  testimony  of 
the  physicians  rendering  the  services,**  or  in  the 
bills  presented.**     While  it  is  for  the  jury  to  de- 


Clty  Electric  R.  Co.  v.  Smith,  121, 
Ga.  663,  49  SB  724;  Macon  Cons.  St. 
R.  Co.  T.  Barnes,  113  Qa.  212,  38  SB 
76C. 

III.— Bllers  T.  Peoria  R.  Co.,  200  III. 
A.  487;  Illinois  Cent.  R.  Co.  ▼.  Roths- 
Child,  134  111.  A.  504;  Elgin  v.  Ander- 
son,  8S  III.  A.  527. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Gray, 
148  Ind.  266.  46  NE  67S. 

Iowa. — Pence  v.  WabasH  R.  Co.,  116 
Iowa  2^,  90  NW  59. 

Mont. — Osterholm  v.  Boston,  etc., 
Cons.  Copper,  etc.,  Min.  Co.,  40  Hont. 
308.  107  P  499. 

N.  M. — Thayer  y.  Denver,  etc.,  R. 
Co.,  21  N.  M.  330.  164  P  691. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Still.  4E  Tex.  Civ.  A.  169,  100  8W 
176. 

[a]  nimrtatttelM.— (1)  The  phys- 
ical ability  or  Inability  of  an  in- 
jured employee  to  do  work  or  per- 
form any  act  may  be  proved  by  direct 
testimony  of  the  employee  himself. 
Thayer  v.  Denver,  etc.,  R.  Co.,  21 
N.  M.  330.  154  P  691.  (2)  The  testi- 
mony of  plaintirr  that  he  had  a  good 
trade  in  the  tailoring  business,  in 
the  winter  making  three  dollars  or 
four  dollars  a  day,  and  sometimes  In 
the  summer  six  or  seven  dollars  a 
day,  was  admissible,  although  he  kept 
no  account  books  and  could  not  tell 
what  he  had  made  any  particular  day 
or  week  in  business.  Wolfe  v.  Ives, 
83. Conn.  174,  76  A  526,  19  AnnCas  752. 
<3)  A  person's  estimate  of  the  profits 
of  the  boarding  house  of  which  she 
was  keeper  is  competent  to  show  her 
earning  capacity,  no  ItemUed  ac- 
counts of  costs  and  receipt^  of  the 
business  having  been  kept.  Corn- 
stock  V.  Connecticut  R.,  etc.,  Co.,  77 
Conn.  65,  58  A  465.  i 

[bl  Bvldmui*  held  admlssllil*.— 
(1)  Expense  of  employing  assistants. 
Macon  Cons.  St.  R.  Co.  v.  Barnes, 
113  Ga.  212,  38  SE  756.  (2).  Subse- 
quent discharge  due  to  use  of  Intoxi- 
cants. Illinois  Cent.  R.  Co.  v. 
Vaughn.  Ill  SW  707,  33  KyL  906. 
(3)  Evidence  that  plalntilT  had  not 
pdid  the  taxes  on  his  homestead  for 
several  years  might  tend  to  show 
that  his  earning  capacity  was  not  as 
great  as  he  testified.  Beckley  v. 
Alexander.  77  N.  H.  256.  90  A  878.       , 

[c]  avlduica  beld  Inaflml— 1M*. — 
(1)  A  mere  statement  by  plaintiff  as 
a  witness  that  he  wanted  to  be  a  con- 
tractor. Southern  Cotton  Oil  Co.  v. 
Skipper.  126  Ga.  368,  64  SE  110.  (2) 
That,  when  plaintiff  returned  to  work, 
defendant  did  not  ofTer  to  make  a  new 
contract,  as  on  previous  years.  Roth 
V.  Buettel  Bros.  Co.,  142  Iowa  212, 
119  NW  166.  (3)  Evidence  of  a  com- 
parison of  the  number  of  people  vis- 
iting the  ofllce  of  a  professional  man 
before  and  after  the  Injury  is  not 
relevant.  Marshall  v.  Wabash  R.  Co.. 
171  Mich.  180.  137  NW  89.  See  cases 
supra  19  196-196. 

80.  See  supra  it  127-130. 

81.  Bottenstein  v.  New  York  R. 
Co..  168  NTS  10.    See  supra  |  315.' 

88.  Ala. — Perrlne  v.  Southern 
Bitullthic  Co.,  190  Ala.  96.  <6  S  705. 

Cal. — Fairbanks  v.  Williams,  58 
Cal.  241. 

III. — Chicago  V.  Norton  Milling  Co^ 
97  Til.  A.  661  [afr  196  III.  680.  63  NE 
1043];  National  Surety  Co,  v.  T.  B. 
Townsend  Brick,  etc.,  Co.,  74  111.  A. 
312  [aff  176  111.  156,  62  NE  938]. 
See  Reda  v.  Q.  H.  Hammond  Co.,  187 
III.  A.   182. 

Nebr. — Golder   v,    Lund,    60    Nebr. 


867,  70  NW  879. 

N.  T.— Oumb  V. .  Twenty-Third  St. 
R.  Co.,  68  N.  T.  Super.  1,  9  NYS  316; 
Interborough  Rapid  Transit  Co.  v. 
Williams,  168  NYS  688. 

Tex. — International,  etc.,  R.  Co.  v. 
Brett,  61  Tex.  483;  San  Antonio  v. 
Porter,  24  Tex.  '^Civ.  A.  444,  69  8W 
922. 

Vt. — Parker  v.  Boston,  etc.,  R.  Co., 
S4  \i.  329,  79  A  866. 

Wash. — Brown  v.  Blaine,  41  Wash. 
287,  83  F  310. 

tal  arlaene*  hMl  adaaUslbU.— ' 
The  testimony  of  a  physician  of  many 
years'  practice  In  a  community,  that 
he  had  charged  plaintlft  suing  for  a 
personal  Injury  five  hundred  dollars 
for  his  services  in  attending  her  in 
consequence  of  the  Injury,  and  that 
his  charge  was  one  half  less  than  the 
regular  charge,  was  admissible  to 
show  that  his  charge  was  reasonable. 
Parker  v.  Boston,  etc.,  R.,  84  Vt.  829, 
79  A  866. 

[b]  HrUene*  held  InadmisslW. — 
Where  it  appeared  that  plaintiff  was 
nursed  by  her  daughter,  who  was  not 
shown  to  be  an  expert  nurse,  evi- 
dence of  the  price  of  the  services  of 
a  trained  nurse  was  inadmissible  to 
prove  the  value  of  her  services,  which 
was  but  the  reasonable  value  of  nurs- 
ing by  a  person  of  ordinary  and  un- 
trained skill,  MacDonald  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  374,  88  SW 
1001. 

EstabllaiUBMit  of  mumnof  of  >•- 
CO  very  see  supra  i  201. 

S3.  Baker  v.  Hagey,  177  Pa.  128. 
36  A  705.  55  AmSR  712. 

[a]  mwrtntloaa^— (1)  The  fact 
that  plaintiff  prior  to  the  accident 
which  resulted  in  a  severe  Injury  to 
his  arm  had  lost  his  other  arm  may 
be  shown  for  the  purpose  of  prov- 
ing that  the  services  of  a  nurse  were 
necessary.  Baker  v.  Hagey,  177  Pa. 
128,  36  A  705,  56  AmSR  712.  (2)  Evi- 
dence, in  an  action  for  assault  and 
battery,  that  when  plaintiff  had  par- 
ticipated in  prior  ailrays  he  had  em- 
ployed a  physician  only  when  he  In- 
tended to  sue  for  damages.  Is  not 
competent  on  the  question  of  neces- 
sity of  the  employment  of  a  physi- 
cian to  attend  him  4tor  the  injuries 
which,  he  claims,  he  suffered  at  the 
hands  of  defendant.  Liowe  v.  Ring. 
123  Wis.  107,  101  NW  381. 

8^  Atchison  V.  Rose.  48  Kan.  605, 
23  P  561;  Nlelson  v.  Cedar  County, 
70  Nebr.  637,  97  NW  826.  See  also 
supra  i  201. 

88.  Townsend  v.  Keith,  34  Cal.  A 
564,  168  P  402;  Missouri  Pac.  R.  Co. 
V.  Palmer,  65  Nebr.  659,  76  NW 
169.      See   also   supra    {    201. 

88.  Kendall  v.  Albla,  73  Iowa  241, 
34  NW  833;  Turner  v.  Boston,  etc., 
R.  Co.,  168  Mass.  261,  33  NE  520. 

[a]  Illnatratlon. — Where  the  in- 
Jury  Is  such  that  the  services  of  a 
trained  nurse  will  be  necessary  for 
some  time  in  the  future,  testimony  of 
a  physician  as  to  the  expenses  of  hir- 
ing such  nurse  is  admissible.  Turner 
V.  Boston,  etc.,  R.  Co.,  168  Mass.  261, 
33  NE  620. 

87.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Ayres,  67  Ark.  371.  55  SW  159. 

Cal. — Cleland  v.  Thornton,  48  Cal. 
437. 

Ga. — Macon  v.  Dannenberg,  113  Oa. 
1111,  39  SE  446. 

111. — Ottawa  Gas  Light,  etc.,  Co. 
V.  Graham.  28  111.  73,  81  AmD  263. 

Iowa. — Castner  v.  Chicago,  etc.,  R. 
Co.,  126  Iowa  681.  102  NW  499. 


termine  whether  or  not  future  attendance  wiU  be 
required,  evidence  tending  to  show  the  valne  of 
such  services  is  admissible.** 

[$  336]  4.  Iqjnries  to  Property— «.  In  GeneraL 
On  an  issue  as  to  damages  to  property,  it  is  proper 
,to  consider  any  evidence  which  is  otherwise  com- 
petent as  to  all  circumstances  connected  with  the 
injury  bearing  upon  items  of  damages.*^  Thus  it 
may  be  shown  that  the  rental  value  of  the  property 

Md. — Hanrafaan  v.  Baltimore,  114 
Md.  617,  80  A  312;  Baltimore  Belt  R. 
Co.  V.  Sattler,  102  Md.  696,  62  A  1125. 
64  A  607;  McTavish  v.  Carroll,  17 
Md.  1. 

Mass. — Hopkins  v.  American  Pneu- 
matic Service  Co.,  194  Mass.  582,  tit 
NE  624;  Handforth  v.  Maynard,  154 
Mass.  414,  28  NE  348. 

Mich' — Chandler  v.  Allison.  10 
Mich.  460. 

Mo. — Shahan  v.  Luak.  (A.)  190  SW 
43;  Doty  v.  Quincy,  etc.,  R.  Co..  136 
Mo.  A.   264,   116  SW   1126. 

N.  Y.— O'Horo  v.  Kelsey,  60  App. 
DIv.  604,  70  NYS  14;  Honsee  v.  Ham- 
mond, 39  Barb.  89;  Ketchara  v.  New- 
man, 14  Daly  67  [rev  on  other 
grounds  116  N.  Y.  422,  22  NB  1062). 

N.  C. — Gwaltney  v.  Scottish  Caro- 
lina Timber,  etc.,  Co..  116  N.  C.  679. 
20  SE  466. 

Pa. — Hershey  v.  Kerbaugh,  242  Pm. 


227,  88  A  1009. 

R.  I. — Spink  v.  New  York,  etc,  R. 
Co.,   28   R.   I.   115,   68  A  499. 

Tex.— Powell  v.  HIU.  (Civ.  A.)  16* 
SW   1126. 

Wis. — Hutchinson  v.  Chicago,  etc. 
R.  Co.,  41  Wis.  641. 

[a]  XUostntloaa.— (1)  If  the  ac- 
tion is  for  the  negligent  burning  of 
forest  timber,  evidence  of  the  char- 
acter and  value  of  the  timber  as  lum- 
ber is  admissible  on  the  question  of 
damages.  Cleland  v.  Thornton,  43 
Cal.  437.  (2)  In  showing  damages  to 
a  dam  and  flsh  trap  caused  by  float- 
ing logs,  evidence  of  the  value  of 
the  flsh  caught  is  admissible  for  the 
nurpose  of  showing  the  amount  of 
such  damages.  Gwaltney  v.  Scottish 
Carolina  Timber,  etc.,  Co..  116  N.  C 
679,  20  SE  465.  (3)  In  an  action  for 
damages  to  a  dwelling  house  by  the 
settling  of  its  foundations,  evidence 
of  the  effect  of  putting  in  iron  an- 
chors or  braces  necessary  to  make 
proper  ropalrs  on  the  value  of  the 
house  is  admissible  on  the  amount  of 
the  damages  sustained.  Hanrahan  v. 
Baltimore,  114  Md.  517.  80  A  312. 
(4)  Evidence  that  plaintiff  had  made 
a  claim  against  an  elevated  street 
railway  company  for  damages  to  his 
property,  caused  by  noise  and  a  de- 
privation of  light  and  air,  which 
claim  had  been  settled,  was  admis- 
sible to  contradict  plalntifTs  evi- 
dence that  his  loss  of  rental  had  been 
caused  solely  by  reason  of  defend- 
ant's negligence  in  excavating  too 
near  to  the  party  wall  between  plain- 
tiffs' and  defendant's  property.  Hop- 
kins v.  American  Pneumatic  Service 
Co.,  194  Mass.  682.  80  NE  624.  (3) 
In  an  action  for  delay  In  the  delivery 
of  a  shipment  of  potatoes,  by  reason 
of  which  they  were  froxen  before  de- 
livery, evidence  of  their  sale  by  a 
commission  merchant  after  delivery 
was  admissible  where  the  transaction 
was  honest,  and  there  was  no  over- 
charge for  the  services  of  the  com- 
mission merchant.  Isham  V,  Brie  R 
Co.,  112  App.  Dlv.  612,  9  NYS  609  faff 
191  N.  Y.  547  mem.  85  NE  1111  mem]. 
(6)  Where  cattle  were  alleged  to  have 
been  damaged  by  a  carrier's  negli- 
gence, evidence  as  to  the  condition, 
history,  and  shortage  of  the  cattle 
when  placed  in  the  pasture  at  des- 
tination was  admissible  to  show  the 
extent  of  the  injury  and  loss.  Chi- 
cago, etc.,  R.  Co.  V.  Carroll,  36  Tex. 
Civ.  A.  369,  81  SW  1020. 

[b]  Oost  of  xapalxB. — In  an  aotioo 
to  recover  damages  for  injuries  to 
property  caused  by  the  damming  up 


For  lAtav  «•■•■,  dcvwleyBMBM  and  ti^tntm  In  the  law  •••  cumulative  Annotations,  same  title,  itsge  and  note  namber. 
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has  deereaaed.*"  Ordinarily,  the  evidence  ehonld  be 
confined  to  the  property  involved  in  the  action." 
Hence  the  diminiahed  rental  value  of  other  property 
similarly  situated  belonging  to  third  persona  can- 
not be  shown,*"  and  a  party  claiming  damages  for 
an  obstruction  to  a  road  cannot  show  that, other 
persons  vere  troubled  with  the  same  obstruction.*^ 
Evidence  clearly  showing  that  the  damage  is  not 
trivial  or  temporary  should  not  be  excluded.*'  After 
a  party  has  stated  not  only  that  there  is  damage  to 
his  property,  but  in  what  particular  such  damages 
have  arisen,  it  is  sometimes'  permissible  to  allow 
him  to  make  a  general  estimate  of  the  amount,  leav- 
ing it  to  the  cross-examiner  to  develop  the  assumed 


amount  of  each  item,*'  but  where  no  such  previous 
evidence  has  been  introduced,  a  general  and  sweep- 
ing statement  as  to  the  amount  of  damages  is  not 
permissible.*^  To  meet  the  issue  whether  plaintiff 
.should  have  removed  the  cause  of  the  injury,  de- 
fendant may  show  the  practicability  and  cost  of 
restoring  the  property  to  its  former  condition." 

[$  337]  b.  Valve.  Evidence  which  is  compe- 
tent under  the  general  rules  *'  is  admissible  to  es- 
tablish the  value  or  depreciation  in  value  of  prop- 
erty destroyed  or  injured."  Where  property  has 
been  injured  by  the  unlawful  act  of  another,  evi- 
dence of  its  comparative  value  before  and  after  the 
injury,  if  confined  within  a  reasonable  space  of 


of  a  stream,  where  plaintiff  deacrlbes 
the  condition  of  the  property  Imme- 
diately after  the  injury,  a  witness  for 
plaintiff  may  be  permitted  -to  testify 
as  to  the  costs  of  the  repairs  neces- 
sary to  restore  the  property  to  its 
former  condition,  although  the  esti- 
mate was  made  two  years  after  the 
flood.  Such  testimony,  although  In- 
competent taken  by  itself,  becomes 
competent  when  taken  In  connection 
with  the  testimony  of  plaintiff.  Keats 
V.  Luzerne  County  Gas  Co.,  29  Pa. 
Super.  480. 

[c]  BrUaao*  TuUA  admUwlU*^— 
Louisville,  etc.,  R.  Co.  v.  Dunlap,  148 
Ala.  23.  41  S  826  (a  witness  who  had 
seen  goods  in  their  damaged  condi- 
tion soon  after  oil  had  been  poured 
■over  them  may  testify  as  to  their 
condition  six  months  thereafter); 
Standard  Oil  Co.  v.  Kinnalrd,  13  KyL 
269  (pollution  of  spring);  Botkin  v. 
Miller,   190  Mass.   411,  77  NE  49. 

[d]  Bvldrae*  held  faaflml— IMe. — 
Parrin  v.  Montana  Cent.  R.  Co.,  22 
Mont.  290,  66  P  315;  Fisher  v.  New 
York  City  R.  Co.,  90  NTS  348;  Scran- 
ton  Gas,  etc.,  Co.  v.  Weston,  67  Pa. 
Super.  365;  Stevens  v.  Adams  Ex- 
press Co.,  SK  Pa.  Super.  366;  Vlrglii- 
ian  R.  Co.  v.  Hurt,  112  Va.  622,  72  SE 
110. 

88.  Bennett  v.  Marion,  119  Iowa 
473.  93  NW  668;  Newman  v.  Metro- 
politan El.  R.  Co.,  10  NTSt  12. 

IMmlsBtloM  of  natal  vmta*  •■  naaa- 
ia»  of  dMasTM  see  supra  I  187. 

89.  Ala. — Selma,  etc.,  R.  Ca  v. 
Knapp,  42  Ala.  480. 

Colo. — Union  Pac,  etc.,  R.  Co.  v. 
Perkins,  7  Colo.  A.  184,  42  P  1047. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Reutlinger,   9   KyL  814. 

Md. — Baltimore  Belt  R.  Co.  v. 
.Sattler,  100  Md.  306,  59  A  664. 

Mo. — Gates  v.  Chicago,  etc.,  R.  Co., 
44  Mo.  A.  488. 

[a]  XlIiMtx»tloBa<— (1)  It  is  error 
to  admit  evidence  of  the  value  of  a 
thoroughbred  when  the  animal  in- 
lured  Is  not  of  that  class.  Western 
R.  Co.  v.  Lazarus,  88  Ala.  453,  6  S 
877;  Union  Pac,  etc,  R.  Co.  v.  Per- 
kins, 7  Colo.  A.  184,  42  P  1047.  (2) 
:Bvidence  as  to  the  effect  of  a  Are 
upon  an  adjacent  meadow  Is  not  ad- 
missible. Gates  v.  Chicago,  etc,  R. 
Co.,   44  Mo.  A.  488. 

[bl  XUsatKattOB,— -Where  land  is 
•Injured  by  fire  and  the  extent  of  the 
Injury  to  the  soil  Is  capable  of  di- 
rect proof,  evidence  of  injuries  to 
other  lands  by  other  fires  Is  Inadmis- 
sible. McGilvra  v.  Minneapolis,  etc, 
R  Co.,  36  N.  D.  276,  159  NW  864. 

90.  Selma,  etc.,  R.  Co.  v.  Knapp,  42 
Ala.    480. 

9J.  Petttngill  v.  Porter,  3  Allen 
(Mass.)    349. 

[a]  Beams  for  mlai — "The  ruling 
admitting  evidence  of  the  trouble  and 
difficulty  which  other  persons  besides 
the  plaintiff  met  with,  In  going  over 
the  passage-way  adjacent  to  that 
which  was  obstructed  by  the  defend- 
ants, waa  erroneous.  These  several 
occurrences  raised  collateral  issues, 
and  the  well  established  rules  of  evi- 
dence exclude  them,  for  the  reason 
that  the  opposite  party  has  no  notice 
as  to  them,  and. cannot  be  prepared  to 
try   them,    and   also   that    the   Intro- 


duction of  such  matter  would  render 
judicial  trials  Interminable.  To  allow 
them  to  affect  the  question  of  dam- 
ages is  further  objectionable  because 
it  might  enable  the  plaintiff  to  re- 
cover damages  for  what  occurred  to 
strangers."  PettingiU  v.  Porter.  3 
Allen    (Mass.)    349,   352. 

99.  Natoma  Water,  etc.,  Co.  v.  Mc- 
Coy. 23  Cal.  490. 

98.  Hartford  Deposit  Co.  v.  Cal- 
kins, 109  111.  A.  679;  Dougherty  v. 
Stewart,  43  Iowa  648;  Maxwell  v.  Bay 
City  Bridge  Co.,  46  Mich.  278,  9  NW 
410. 

94.  U.  S. — Dushane  v.  Benedict. 
120  U.  S.  630,  7  set  696,  SO  L.  ed.  810. 

Ga. — Smith  v.  Eubanks,  73  Ga.  280. 
See  also  Johnson  v.  Lovett,  31  Ga. 
187. 

Ind.— Mitchell  v.  Allison,  2»  Ind.  48. 

Iowa. — Dougherty  v.  8tewart^  43 
Iowa  648. 

N.  T.— Brown  v.  Elliott,  4  Daly  329, 
45  HowPr  182. 

Pa. — Keller  v.  Pennsylvania  R.  Co., 
17  Pa.  Dist.  920.  See  Baldensperger 
v.  Glado  Tp.,  18  Pa.  Co.  261  (hold- 
ing that  a  witness  may  not  state, 
without  more,  that  the  property  was 
damaged  one-half).  ^ 

See  Berg  v.  Hamptulips  Boom, 
etc..  Co.,  38  Wash.  242,  80  P  628 
(holding  that  plaintiff  was  not  en- 
titled to  testify  that  his  damage  to 
cattle  amounted  to  the  gross  sum  of 
four  hundred  dollars). 

9B.  Clark  Lloyd  Lumber  Co.  v.  Pu- 
get  Sound,  etc,  B.  Co.,  96  Wash.  313, 
166  P  94. 

96.  See  Evidence  [16  Cyc  1133]. 

97.  Ga. — Armour  v.  Rosa.  110  Ga. 
403,  35  SE  787. 

111. — Quince  v.  Prouty,  175  111.  A. 
617;  Champlin  v.  Baltimore,  etc.,  R. 
Co.,  140  111.  A.  94;  Keegan  v.  Harlan. 
134  III.  A.-363;  White  v.  Klgglns,  130 
111.  A.  404;  Rockford,  etc.,  &  I.  R.  Co. 
V.  Keyt,   117   III.  A.   32. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v.  In- 
diana Horseshoe  Co.,  161  Ind.  322,  66 
NE  766. 

Iowa. — Nelson  v.  Omaha,  etc.  R. 
Co..  168  Iowa  81,  138  NW  831;  Tret- 
ter  v.  Chicago,  etc.,  R.  Co.,  154  Iowa 
280,  134  NW  626;  Tyler  y.  Crhlcago, 
etc.,  R.  C^o.,  102  Iowa  632,  71  NW  636. 

Kan. — Atchison,  etc.,  R.  Co.  y.  Ar- 
thurs, 63  Kan.  404.  66  P  651. 

Ky. — Cherry  v.  Christian  County, 
146  Ky.  330.  142  SW  726. 

Md. — ^Western  Union  Tel.  Co.  v. 
Ring,  102  Md.  677,  62  A  801,  6  Ann 
Cas   969. 

Mass. — ^Peabody  v.  New  York,  etc, 
R.   Co.,   187   Mass.    489,   73   NB  649. 

Mo.— Knoche  v.  Pratt,  194  Mo.  A, 
300,  187  SW  678;  Ozark  Orchard  Co. 
V.  Kansas  City  Southern  R.  Co.,  173 
Mo.   A.    450.    158    SW   884. 

Mont. — Doll  V.  Hennessy  ■  Mercan- 
tile Co.,  33  Mont.  80,  81  P  625. 

Nebr. — Pribbeno  v.  Chicago,  etc,  R. 
Co.,  81  Nebr.  657.  116  NW  494;  Union 
Pbc.  R.  Co.  V.  Murphy,  76  Nebr.  646, 
107  NW  767. 

N.  J.— Hughes  ▼.  Wells,  81  N.  J.  I* 
339,  79  A  1036. 

N.  Y. — Zlmmermann  v.  Timmer- 
mann.  193  N.  Y.  486,  86  NE  540  frev 
120  App.  Div.  218,  105  NTS  443];Hlcks 
V.  Monarch  Cycle  Mfg.  Co.,  176  N.  Y. 
Ill,  68  NE  127  [rev  68  App.  Dlv.  13^, 


74  NYS  180];  Barretts,  etc.  Dyeing 
Establishment  v.  Wharton,  101  N.  Y. 
631  mem,  4  NE  344  [rev  29  Hun  279 J; 
Reisert  v.  New  York,  174  N.  Y.  196, 
66  NB  731  [rev  69  App.  Div.  802,  74 
NYS  ,678];  Miller  v.  Levy,  104  NYS 

N.  C. — ^Wyatt  V.  Seaboard,  etc..  R. 
Co.,  166  N.  C.  307,  72  SB  383. 

N.  D. — McGilvra  v.  Minneapolis, 
etc.,  R.  Co.,  86  N.  D.  276,  169  NW  864. 

Okl.— Kllgore  v.  Lyle,  30  Okl.  696, 
120  P  626. 

Tenn. — Louisville,  etc,  R.  Co.  v. 
Channel!,  2  Tenn.  Civ.  A.  154. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Firestone,  (Civ.  A.)  173  SW  »1»; 
American  Rto  Grande  Land,  etc.,  Co. 
V.  Mercedes  Plantation  Co.,  (Civ.  A.) 
166  SW  286;  Missouri,  etc,  R.  Co.  v. 
Chilton,  62  Tex.  Civ.  A.  616,  118  SW 
779:  Galveston,  etc.,  R.  Co.  v.  Levy, 
45  Tex.  Civ.  A.  378,  100  SW  196;  Red 
River,  etc.,  R.  Co.  v.  Eastin,  89  Tex. 
Civ.  A.  579,  88  SW  630;  Missouri,  etc., 
R.  Co.  v.  Lane,  (Civ.  A.)  80  SW  634; 
San  Antonio,  etc.,  R.  Co.  v.  Stone, 
(Civ.  A.)  60  SW  461:  Gulf,  etc,  R.  Co. 
V.  Wallace,  14  Tex.  Civ.  A.  386,  37  SW 
382. 

Vt. — CHiase  v.  Hoosac  Tunnel,  etc., 
R.  Co.,   85   Vt.   60.   81  A  236. 

W.  Va. — Pickens  v.  Coal  River 
Boom,  etc,  Co.,  68  W.  Va.  11,  60  SB 
872,  6  AnnCas  285. 

Wis. — ^Allen  v.  Chicago,  etc.,  R.  Co., 
146  Wis.  263,  129  NW  1094;  Miller  v. 
Neale,  137  Wis.  426,  119  NW  94.  129 
AmSR  1077. 

[a]  XUiurtnttsBS. — (1)  Evidence 
as  to  the  ordinary  increase  in  the 
weight  of  cattle,  and  that  plaintiff's 
cattle  did  not  Increase  In  weight,  was 
competent,  as  tending  to  support  the 
claim  of  loss  in  value  of  use  of  land. 
Vogt  v.  Grlnnell,  123  Iowa  332.  98 
NW  782.  (2)  In  an  action  for  In- 
juries to  growing  trees,  a  witness 
may  testify  whether  such  growing 
trees  were  valuable  as  ornamental 
trees  or  as  a  protection  to  the  own- 
er's premises.  Union  Pac.  R.  Co.  v. 
Murphy,  78  Nebr.  645,  107  NW  757. 
(3)  Where .  defendants  breached  a 
contract  for  the  sale  of  bonds  of  a 
San  Francisco  corporation,  plaintiff's 
loss  was  properly  estimated  with  ref- 
erence to  the  price  of  the  bonds  at 
San  Francisco  on  the  day  of  the 
breach,  that  being  the  best  available 
market  for  the  bonds,  and  not  on  fic- 
titious sales  in  the  New  York  mar- 
ket. Zlmmermann  v.  Timmermann, 
193  N.  Y.  486.  86  NH  640  [rev  120 
App.  Dlv.  218,  105  NYS  443].  (4) 
In  an  action  for  the  destruction  of 
an  oil  well  by  the  explosion  of  a  tor- 
pedo, the  jury  may  properly  take 
into  consideration,  in  estimating  the 
damages,  that  the  well  In  question 
was  run  as  one  of  a  system  of  small 
wells,  and  also  that  the  usual  and 
ordinary  result  of  shooting  wells  In 
that  particular  field,  which  had  never 
been  shot  before,  was  to  increase  the 
production,  and  that  this  quality  in- 
creased the  market  value  of  such 
wells.  Donnan  v.  Pennsylvania  Tor- 
pedo Co.,  26  Pa.  Super.  324. 

[b]  AppUoatloa  of  mls^— In  an 
action  against  a  railroad  company 
for  the  destruction  of  a  building  and 
shade   trees   by   Ore   set   by   a   spark 


0     [17  C.  J.] 


DAMAGES 


[§  337 


e,  is  admissible.*^  Ordinarily,  evidence  of  valne 
it  be  confined  to  value  at  the  place  where  the 
lages  are  to  be  measured."  As  bearing  npon 
value  of  land,  it  is  improper  to  admit  as  evi- 
ce  in  chief  the  amount  for  which  the  adjoiningi 
it  was  sold.^     It  may  be  shown  that  land  in- 


jured was  peculiarly  adapted  to  the  production  of 
a  particular  kind  of  crop,'  and  what  it  is  Capable  of 
producing  under  ordinary  circumstances.' 

AnimalB.  Evidence  of  facts  constituting  elements 
making  up  the  market  value  of  an  animal  is  prop- 
erly admitted.*    Where  the  action  is  for  the  negli- 


n  an  engine,  questions  asked  a 
lesB  as  to  the  value,  before  and 
r  the  Are,  of  limited  portions  of 
ntitl's  land,  were  properly  exclud- 
in  the  discretion  of  the  court, 
nmond  v.  New  York,  etc.,  R.  Co., 
Mass.  549,  98  NE  582. 
:]  Znauraiio*, — In  an  action  for 
ages  to  property  by  Are,  the  fact 
;  the  property  was  insured  for  a 
aln  amount  is  not  conclusive  evl- 
;e  that  It  is  not  worth  more  than 
amount.  Verdon  v.  United 
:trlc  Co.,  69  N.  J.  L.  598,  66  A  99. 
I]  Bvldano*  held  adntoailil*. — 
To  show  value  of  crop.  Weldero- 
V.  Mace.  184  Ind.  242,  111  NB  6. 
That  grass  burned  was  thick,  and 

from  four  to  ten  inches  high. 
Worth,  etc..  R.  Co.  v.  Firestone, 
c.  Civ.  A.)  173  SW  919.  (3)  Num- 
of  cattle  and  horses  burned  land 
Id  graze  per  month,  and  the  pric6 

per  head  for  such  pasturage, 
as  Cent.  R.  Co.  v.  Quails,  58  Tex. 

A.  120,  124  SW  140.  (4)  Im- 
rement  to  property  previous  to 
age.  Ide  v.  Boston  R.  Co.,  83  Vt. 
74  A  401.  (6)  Availability  of 
er  power.  Ide  v.  Boston,  etc.,  R. 
83  Vt.  66,  74  A  401.  (6)  Amount 
rhich  plaintlfC  valued  his  property 
taxation.  Gulf,  etc.,  R.  Co.  v. 
h,  (Tex.  Civ.  A.)  144  SW  1035. 
Probable  future  earnings  of  es- 
ished  business.    Donnelly  y.  Jack- 

2  Tenn.  Civ.  A.  408.  (8)  EvI- 
!e  offered  by  defendant  to  show 
value  of  the  buildings  destroyed 

admissible  to  determine  depre- 
ion   in   value   of  land.     Houston, 

R.  Co.  V.  Smith,  (Tex.  Civ.  A.) 
:W  1046. 

]  Bvldeno*  bald  laadmlaalbl*. — 
Generally.  Miller  v.  Levy,  104 
!  368;  Hathaway  v.  Goslant,  77 
199,  59  A  83.5.  (2)  That  when  the 
:le     became     "second-handed"     it 

much.  Montgomery  St.  R.  Co. 
lastlngs,  138  Ala.  432,  35  S  412. 
Reduction  of  the  valuation  of  the 
lerty  for  taxation  after  the  Are. 
itt  V.  Seaboard  Air  Line  R.  Co., 
N.  C.  307,  72  SE  383.  (4)  The 
e   plairitlfC  was   paying  state   for 

pasturage.      Tlppett    v.    Corder, 

c.  Ctv.  A.)  117  SW  186.     (5)  Price 

rhich  cotton  was  contracted  to  be 

Galveston,   etc.,   R.    Co.   v.    Ef- 

(Tex.  Civ.  A.)  38  SW  639.  (6) 
value  four  years  later  of  a  sugar 
lard  Injured.  Mahaffey  v.  J.  L. 
ibarger   Lumber    Co.,    71    W.    Va. 

76   SB  182.      (7)   Failure  to  sell 

certain  price  after  Injury.  How- 
v.  FabJ.  42  Tex.  Civ.  A.  42,  93  SW 

]     SamotMiMW    ot    cvlaaiioe. — Iri 

action   for  damages   for   the  loss 

horse,  a  witness  after  testifying 

he    had    owned    and    used    the 

le,  was  properly  permitted  to  tes- 

that  if  the  horse  was  as  sound 
It  was  a  year  or  so  previously 
n  he  had  last  seen  It,  it  was  worth 
1    two   hundred   to    two    hundred 

twenty-flve  dollars,   the  remote- 
I     of     time     only     affecting     the 
;ht  of  the  testimony.     McKenzle 
OUtwell,  79  Vt.  383,  65  A  99. 
Una    of    pMparty    gwxuraSis    see 
l^nce  [16  Cyc  1133]. 
plnloa  cvldeno*  of  mailcct  TKlm 
Evidence   [16   Cyc  1142]. 
loe  paid  for  property  as  avianio* 
alae  see  [16  Cyc  1136,  1141]. 
iln   of   sliaUar  property   aa   avl- 
!•  of  vain*  gmerally  see  Evidence 
Cyc  1138,  1141]. 
I.    Ala. — Central    of    Georgia    R. 

V.  Key  ton,  41  S  918;  Alabama 
It   Southern   R.   Co.   v.   Johnston, 

Ala.    283.    29    S    771. 


Ark. — Missouri,  etc.,  R.  Co.  v. 
Phillips,  97  Ark.  64,  133  SW  191. 

Cal.— Cheda  v.  Bodkin,  173  Cal.  7, 
158  P  1025;  Wagoner  v.  Silva,  139 
Cal.   559,   73   P   433. 

111. — Suehr  v.  Chicago  Sanitary 
Dlst..  242  III.  496,  90  NE  197. 

Ind. — Toledo,  etc,  R.  Co.  v.  Feix- 
Bternmaker,  163  Ind.  S34,  72  NE  661; 
Chicago,  etc,  R.  Co.  v.  Burden,  14 
Ind.  A.  512,  43  NE  166. 

Iowa. — Monson  v.  Chicago,  etc,  R. 
Co.,  159  NW  679. 

Ky. — Southern  R.  Co.  v.  Kentucky 
Grocery  Co.,  166  Ky.  94,  178  SW  1162. 

Md. — Western  Union  Tel.  Co.  v. 
Rasche,  130  Md.  126,  99  A  991;  West- 
ern Maryland  R.  Co.  v.  Jacques,  129 
Md.  400,  99  A  649. 

Minn. — Peterson  v.  Northern  Pac 
R.    Co..    132   Minn.    265,    156   NW   121. 

Mo.— Ketcbam  v.  Monett,  (A.)  192 
SW  470. 

N.  Y. — Soper  v.  New  York,  71  App. 
Dlv.  618,  75  NTS  969;  Van  Deusen  v. 
Young,  29  Barb.  9  [rev  on  other 
grounds  29  N.  Y.  9]. 

Pa. — Seely  v.  Alden,  61  Pa.  302, 
100  AmD  642. 

[a]  IIlturtrsttoiia<— (1)  In  an  ac- 
tion for  the  cutting  and  taking  away 
of  timber,  the  value  of  stumpage  on 
the/  land  Is  admissible.  Wagoner  v. 
Silva,  139  Cal.  569,  73  P  433.,  (2)  In 
an  action  for  injuries  to  an  orchard 
by  Are,  It  was  competent  to  prove  the 
value  of  the  trees  which  were  de- 
stroyed in  testifying  as  to  the  value 
of  the  land  before  and  after  the  Are. 
Missouri,  etc.,  R.  Co.  v.  Phillips,  97 
Ark.  54,  133  SW  191.  (3)  Proof  of 
the  depreciation  in  rental  value  of 
land  injured  by  Aoodlng  was  proper- 
ly made  by  showing  the  value  of  the 
hay  stumpage  wholly  lost  because 
of  the  water,  and  also  the  value  of 
the  pasturage  lost,  where  this  was 
apparently  the  most  practical  ipethod 
of  proof.  Peterson  v.  Northern  Pac. 
R.  Co.,  132  Minn.  266,  156  NW  121. 
(4)  In  an  action  ''for  damage  to  a 
sugar  tree  farm  by  Ares  set  out  by 
defendant,  evidence  that  sugar  was 
the  principal  paying  product  of  plain- 
tiff's farm,  and  as  to  the  estimated 
damage  thereto  as  well  as  of  the 
chara<;teristlcs  of  the  farm  riot  in- 
jured, was  admissible  to  show  the 
value  of  the  farm  as  a  whole  before 
and  after  It  was  Injured.  Kllby  v. 
Erwin,  84  Vt.  266,  78  A  1021.  (5) 
In  ,an  action  for  damages  to  a  mill 
from  backwater  by  the  construction 
of  a  boom,  evidence  of  the  rental 
value  for  a  year  prior  to  the  con- 
struction of  the  boom  and  then  of 
the  rental  value  thereafter,  showing 
the  loss  each  year,  diminishing  the 
rental  value  until  It  came  to  nothing 
the  last  year,  owing  to  the  growth  of 
the  yearly  sediment,  was  properly 
received.  Pickens  v.  Coal  River  Boom, 
etc.,  Co.,  68  W.  Va.  11,  50  SE  872,  6 
AnnCas  285, 

[b]  AppUcattoa  of  mla. — ^Where 
attached  property  Is  sold  at  public 
auction,  the  price  at  which  It  was 
sold  may  be  shown  as  affecting  the 
amount  of  damages,  unless  the  con- 
dition of  the  goods  had  changed  or 
the  sale  was  too  remote  from  the 
date  of  the  conversion.  Raymond  v. 
Guttentag,  177  Ma.x.s.  5«2,  59  NE  446. 

[c]  Evidanca  haid  too  remota. — St. 
Louis,  etc..  R.  Co.  v.  Miller,  107  Ark. 
276,  154  SW  956;  Chamberlain  v.  Mis- 
souri Electric  Light,  etc.,  Co.,  158 
Mo.  1,  67  SW  1021;  Denlson,  etc.,  R. 
Co.  V.  Cummins,  (Tex.  Civ.  A.)  42  SW 
688  (the  price  that. plaintiff  paid  for 
property  twelve  years  before  the  in- 
Jury   complained  of). 

[d]  Evldanoa  hald  laadmlaaibl*. — 


(1)  Evidence  by  the  owner  or  his 
agent  tliat  he  "should"  have  received 
a  named  sura  for  a  given  time  as 
rent  if  the  houses  ha4  been  occupied 
Is  not  competent  proof  of  rental 
value.  Macon  v.  Dannenberg,  113  Ga. 
1111,  39  SE  446.  (2)  What  the  wit- 
ness would  have  paid  for  the  prop- 
erty before  and  after  the  injury  is 
inadmissible.  Reid  v.  New  York  City 
R    Co.,    93    NYS    533. 

99.  Southern  R.  Co.  v.  Wallace, 
175  Ala.  72,  56  S  714;  Central  of  Geor- 
gia R.  Co.  V.  Main.  135  Ala.  451.  33  S 
480;  Hendrick  v.  Boston,  etc.,  R.  Co., 
170  Masd.  44,  48  NE  836;  Shahan  v. 
Lask,  (Mo.  A.)  190  SW  43;  Raas  v. 
Sharp,  46  Mont.  474,  128  P  694. 

[a]  ninatmtloiL/^In  an  action 
for  damages  for  the  depreciation  in 
value  of  cattle  while  In  defendant's 
possession  occasioned  by  negligence. 
It  is  error  to  admit  evidence  as  to 
their  condition  at  a  remote  time  and 
place,  where  ample  evidence  Is  ob- 
tainable as  to  their  condition  at  the 
time  and  place  of  the  depreciation. 
Kansas  Stockys.rd  Co.  v.  Couch,  12 
Kan.  612. 

1.  Chicago,  etc.,  R.  Co.  v.  Smith, 
6  Ind.  A.  262,  33  NB  241. 

S.  Sacchl  V.  Bayslde  Lunnber  Co., 
13  Cal.  A.  72,  108  P  885;  Wiggins  v. 
St.  Louis,  etc.,  R.  Co.,  129  Mo.  A.  369, 
108  SW  674. 

3.  Sacchi  V.  Bayslde  Lunnber  Co., 
13  Cal.  A.  72,  108  P  886;  Krejci 
v.  Clhicago,  etc.,  R.  Co.,  117  Iowa  344, 
90  NW  708;  Crabtree  Coal  Min.  Co. 
V.    Hamby,    90   SW   226,    28   KyL  687. 

[a]  AppUoatioii  of  mlaw— It  Is 
proper  to  show  what  the  land  'has 
already  produced  within  a  reasonable 
time  In  the  past,  as  bearing  upon 
what  It  may  reasonably  be  expected 
to  have  produced  when  destroyed, 
sacchi  V.  Bayslde  Lumber  Co.,  13  C^l. 
A.    72,   108   P  885. 

4.  Western  R.  Co.  v.  Stone,  145 
Ala.  663,  39  S  723;  Montgotnery  St 
R.  Co.  V.  Hastings.  138  Ala.  4  32,  35  S 
412;  Campbell  v.  Iowa  Cent.  R.  Co.. 
124  Iowa  248,  99  NW  1061;  St.  Louis, 
etc.,  R.  Co.  V.  Mossman,  29  Kan.  694: 
St  Louts,  etc.,  R.  Ck>.  V.  Dudgeon,  28 
Kan    283. 

[a]  Appllcattoas  of  xnla.^ — (1)  In 
proving  tne  market  value  and  the  ex- 
tent of  the  damage  Inflicted  by  a 
particular  injury  to  a  horse.  It  Is 
competent  to  show  the  quality,  dis- 
position, character,  and  breed  of  the 
animal,  and  hence  evidence  that  the 
horse  has  a  special  value  aa  a  race 
horse  is  admissible  on  the  issue  of 
general  damages,  but  loss  of  earn- 
ings caused  by  lack  of  ability  to  race 
during  the  time  of  the  Injury,  be- 
ing special  damages,  cannot  be 
shown  in  the  absence  of  an  allega- 
tion thereof.  Vanbuskirk  v.  Quincy. 
etc.,  R.  Co.,  131  Mo.  A.  367,  111  SW 
832.  (2)  In  an  action  for  injury  to  a 
horse,  it  was  not  error  to  permit 
plaintiff  to  prove  that  since  the  acci- 
dent he  had  hired  horses  to  take  the 
place  of  the  one  Injured,  and  that  he 
had  paid  a  certain  amount  for  such 
hiring,  for  the  testimony  tended  to 
establish  value.  Chaperon  v.  Port- 
land General  Electric  Co.,  41  Or.  39, 
67  P  928.  (3)  In  an  action  against 
a  carrier  for  breach  of  a  contllact  for 
the  shipment  of  cattle,  where  plain- 
tiff testified  that  he  formed  his  opin- 
ion of  the  market  value  of  the  cattle 
at  destination  from  the  estimate  ol 
value  which  •  commission  men  place 
upon  cattle  for  the  purpose  of  deter- 
mining the  amount  to  be  loaned  on 
them,  defendant  should  have  been 
permitted  on  cross-examination  to  ask 
him  what  he  paid  for  the  cattle  when 


ir  t»t«>  oAaaa,  davalopmanta  and  oluuv**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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gent  killing  of  or  injury  to  an  animal,  plaintiff  may, 
on  the  question  of  damages,  show  its  pedigree,'  or, 
if  a  horse,  the  races  for  which  it  is  eligible,'  and 
testimony  as  to  the  value  of  an  injured  animal  at 
the  time  of  the  trial  is  competent  as  bearing  upon 
the  extent  and  permanency  of  the  injury.'  So  too 
the  change  in  the  disposition  of  an  animal  may  be 
shown  on  the  question  of  dami^es,*  and  evidence 
of  a  probable  change  in  its  disposition  has  been 
held  admissible.'  But  the  value  of  the  animal  must 
be  shown  by  the  best  evidence  attainable,^"  and  it 
is  not  permissible  to  show  the  value  of  an  injured 
animal  by  comparing  its  appearance  with  other  ani- 
mals of  a  stated  valuation,  where  other  and  better 
evidence  is  obtainable.'^ 

PastDze.  As  the  value  of  the  partial  use  of  a 
pasture  may  best  be  determined  by  a  knowledge  of 
the  value  of  it  as  an  entirety,  evidence  of  such 
entire  value  is  admissible,  where  plaintiff  has  been 
only  partially  deprived  of  its  use." 

[$  338]  c.  Expenses  Inciiired.  As  already 
noted,  necessary  expenses  incurred  in  connection 
with  an  injury  to  property  are  a  recoverable  element 


of  damage,^'  and  evidence  of  such  expenses  is  ad- 
missible.** It  is  obvious  that  evidence  as  to  expenses 
must  be  confined  to  those  which  are  the  conse- 
quence of  defendant's  wrongful  act.*' 

[i  339]  6.  EzBmplaiy  Damages.  Since  such 
facts  are  property  considered  as  bearing  upon  the 
amount  of  the  award  in  cases  in  which  the  imposi- 
tion of  exemplary  damages  is  proper,'*  it  is  proper 
to  introduce  evidence  of  the  circumstances  siirround- 
ing  the  injury  or  wrong  complained  of,"  such  as  the 
motive  or  intent  of  defendant,'*  the  information 
upon  which  he  acted,"  and  the  existence  of 
malice.^**  Evidence  on  behalf  of  defendant  tending 
to  show  a  justification  and  the  absence  of  gross 
negligence  or  malice  is  admissible.''  Thus  defend- 
ant "  or  his  agent "  may  testify  in  person  as  to 
what  Us  intent  was.  Nor  can  malice  be  inferred 
from  the  mere  doing  of  an  unlawful  act."* 

Evidence  of  other  acts  of  defendant  than  those 
alibied  and  for  which  damages  are  sought,  both 
preceding  as  well  as  following  the  particular  acts, 
is  admissible  if  so  connected  with  the  particular 
acts  as  tending  to  show  defendant's  disposition,  in- 


be  purchased  them  and  the  cost  of 
shlpplner  them  to  destination.  Quif, 
etc..  R.  Co.  V.  Brown,  ?9  Tex.  349,  89 
SW  971  Crev  (Civ.  A.)  86  SW  54]; 
Oulf,  etc.,  R.  Cio.  V.  Jackson,  99  Tex. 
343,  89  SW  968  [rev  (Civ.  A.)  86  SW 
473. 

[b]  Bvldanoe  beU  admlaalUe. — 
(1)  The  yield  of  milk  and  butter  by 
cows  killed.  Western  R.  Co.  v.  Stonb, 
145  Ala.  663,  39  S  723.  (2)  The  quality 
and  quantity  of  milk  given  by  cows. 
Taylor  v.  Spokane  Falls,  etc.,  R.  Co., 
32  W^ash.  450,  73  P  499.  (3)  That  a 
mare  killed  was  with  foal.  Boyer  v. 
Chicago,  etc.,  R.  Co.,  123  Iowa  248, 
98  HrW  764.  (4)  That  animal  was 
well  broken  and  a  good  lead  mule. 
Southern  Kansas   Ry.   Co.   v.   Cooper, 

32  Tex.  Civ.  A.  692,  75  SW  328.  (6) 
Poaching  habits  of  .dog.  Brown  v. 
Belfast  Water  Comrs.,  47  Ir.  U  T. 
153. 

[c3  Evldsaoe  bell  Inaflini— Ible. — 
(1)  Value  of  a  dog.  American  Ex- 
press  Co.   V.    Bradford,    82    Miss.    130, 

33  S  843.  (2)  Where  plaintiff  is  not 
suing  for.  damages  to  cattle  sold  at 
W,  evidence  of  the  price  paid  for  cat- 
tle there  Is  inadmissible.  Houston' 
Cotton  Oil  Co.  v.  Trammell,  96  Tex. 
698,  74  SW  899  [rev  on  other  grounds 
(Civ.  A.)  72  SW  244].  (3)  In  an  ac- 
tion for  Injuries  to  a  horse,  evidence 
that  plaintitC  had  tried  to  sell  it  and 
had  not  found  a  purchaser  for  a  spec- 
ified price  was  inadmissible.  How- 
ard V.  Fab],  42  Tex.  Civ.  A.  42,  93 
SW^  225. 

5.  Cleveland,  etc.,  R.  Co.  v.  Van 
Natta,  44  Ind.  -A.  608.  87  NE  999,  88 
NE:  716;  Parker  v.  Lake  Shore,  etc., 
•R.  Co.,  9Z  Mich.  607,  53  NW  834; 
Baltimore,  etc,  R.  Co.  v.  Hubbard,  26 
Oh.  ar.  Ct.  477;  Citizens'  Rapid- 
Transit   Co.   v.   Dew,   100   Tenn.   817, 

45  SW  790,  66  AmSR  754,  40  LRA  518 
(holding  that  the  fact  that  the  ani- 
mal was  a  dog  did  not  vary  the  rule). 

6.  Nashville,  etc.,  R.  Co.  v.  Oarth, 
155  Ala.  311,  46  S  683. 

[a]  The  oort  of  entry  for  particu- 
lar races  and  the  value  of  the  stakes 
therein  Is  inadmissible.  Nashville, 
etc.,    R.    Co.    v.    Garth,    155    Ala.    311, 

46  S  583. 

7.  Cincinnati,  etc.,  R.  Co.  v.  Ho- 
gan.  16  KyL,  444. 

8.  Montgomery  St.  R.  Co.  v.  Has- 
tings, 138  Ala.  432.  35  S  412;  White- 
ley  v.  China,  61  Me.  199;  Welller  v. 
Weiss,  124  Md.  461.  92  A  1028. 

9.  Baltimore,  etc..  Tump.  Road 
Co.  v.  Crowther,  63  Md.  658.  1  A  279. 
But  see  Van  Wagoner  v.  New  York 
Cement  Co.,  36  Hun  (N.  T.)  552 
(where.  In  determining  how  much  the 
market  value  of  a  horse  had  suffered 
because  of  Us  having  run  away,  evi- 
dence that  the  value  of  horses  gen- 
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erally  depreciated  a  certain  per  cent 
after  their  having  run  away  was  held 
admissible). 

[a]  lUiurtratioii, — In  an  action  for 
an  injury  to  a  horse  which  caused  it 
to  run  away,  evidence  tending  to 
show  that  the  horse  would  probably 
thereafter  run  away  every  chance  It 
got  Is  admissible.  Baltimore,  etc.. 
Tump.  Road  Co.  v.  Crowther,  63  Ud. 
558,  1  A  279. 

10.  Georgia  Cent.  R.  Co.  v.  Main, 
135  Ala. -451.  33  S  480;  Combs  v.  St. 
Louis,  etc.,  R.  Co.,  68  Mo.  A.  467. 

[a]  niturtmtion. — All  hypothetical 
questions  of  value  must  be  support- 
ed by  proper  evidence.  Combs  v.  St. 
Louis,  etc.,  R.  Co.,  58  Mo.  A.  467. 

[b]  ESeet  of  evldanc*. — Evidence 
of  plaintiff  in  an  action  for  killing 
his  cattle  that  "they  were  worth  the 
price  charged  for  them"  Is  the  same 
as  evidence  that  the  cattle  were 
worth  the  sura  charged  or  "alleged" 
In  the  petition.  Seaboard  Alr-Llne  R. 
Co.  V.  Peeples,  12  Oa.  A.  206,  77  SE 
12. 

11.  Atchison,  etc,  R.  Ck).  v.  Har- 
per, 19  Kan.  629. 

12.  QuIf,  etc,  R.  Co.  V.  Jones,  1 
Tex.  Civ.  A.   372.   21   SW  145. 

13.  See  supra  {  131. 

14.  Sea    cases    supra    (    131. 

15.  Indianapolis,  etc..  Tract.  Co.  ▼. 
Sherry,    (Ind.  A.)    116  NE  594. 

[a]  AppUcatloa  of  nla<— A  paper 
offered  by  defendant  on  the  subject 
of  an  estimate  for  repairs  of  an  ar- 
ticle Injured  by  his  wagon  colliding 
with  It  was  properly  excluded,  where 
the  proof  failed  to  Identify  the  esti- 
mate with  the  article  damaged.  Oer- 
shel  V.  White's  Express  Co.,  118  NTS 
919. 

16.  See  supra  H  28S-297. 

IT.  Ala. — Ware  v.  Cartledge,  24 
Ala.  623,  60  AmD  489;  Birmingham 
R.,  etc.,  Co.  V.  Murphy,  2  Ala.  A.  588, 
56   S   817. 

Cal. — Jones  v.  The  Cortes,  17  <3al. 
487,  79  AmD  142. 

Iowa. — Redfleld  v.  Redfield,  75  Iowa 
435,  39  NW  688. 

Me. — Currier  v.  Swan,  63  Me.   328. 

Mich.— Wallace  v.  Finch,  24  Mich. 
2$5. 

Mo. — Henry  v.  Hug,  76  Mo.  842. 

N.  Y.— Voltz  V.  Blackmar,  64  N.  T. 
440;  Cleghorn  v.  New  York  Cent.,  etc, 
R.  Co.,  56  N.  Y.  44,  15  AmR  375; 
Millard  v.  Brown.  35  N.  Y.  297;  Fuller 
V.  Redding,  16  Misc.  634,  39  NYS  109. 

Dr.— Day  v.  Holland,  16  Or.  464,  15 
P  855. 

Vt. — Camp  V.'  Camp,  59  Vt  667,  10 
A  748;  Devine  v.  Rand,  88  Vt.  621. 

18.  Sutton  V.  Mandeville,  23  F. 
Cas.  No.  13,651,  1  Cranch  C.  C.  187; 
The  Yankee  v.  Gallagher,  30  F.  <3as. 
No.  18,124,  1  McAll.  467;  Merrills  v. 


Tariff  Mfg.  Co.,  10  Conn.  384,  27  AmD 
682;  Echlndel  v.  Schlndel,  12  Md.  108; 
Voltz  V.  Blackmar,  64  N.  Y.  440. 

19.  Livingston  V.  Burroughs,  33 
Mich.  511.  J 

aa  Martin  v.  Garlockv  82  Kan.  266, 
108  P  92,  20  AnnCas  84;  Currier  v. 
Swan,  63  Me.  323;  Price  v.  Lawson, 
74  Md.  499.  22  A  206;  Magagnos  v. 
Brooklyn  Heights  R.  Co.,  128  App. 
Dlv.   182,   112   NYS   637. 

[a]  ninatntioiis. — (1)  A  record 
of  a  former  suit  between  the  par- 
ties. In  which  plaintiff  had  recovered 
damages  for  the  wrongful  act  of  de- 
fendant in  obstructing  and  diverting 
water  from  a  certain  race,  is  admis- 
sible in  an  action  against  the  same 
defendant  for  befouling  the  water- 
course, as  It  tends  to  show  malice  in 
the  interference  thereof.  Price  T. 
Lawson,  74  Md.  499,  22  A  206.  (2) 
The  declaration^  of  a  defendant  that 
he  wished  plaintiff's  grove  of  trees 
had  been  entirely  destroyed  is  admis- 
sible in  an  action  against  him  for 
negligently  setting  out  the  Are,  as 
tending  to  show  a  malicious  state  of 
mind.    Wilkinson  v.  Drew,  75  Me.  360. 

[b]  SaoterMtoBa  of  oonasal  made 
on  a  former  trial,  in  The  course  of 
his  argument  to  the  Jury,  are  not 
competent  to  prove  malice  on  a  sub- 
sequent trial.  Baljtimore,  etc.,  R.  Co. 
V.  Boyd,  67  M(}.  32,  10  A  315,  1  AmSI^ 
862. 

91.  U.  S. — Boyle  V.  Case,  18  Fed. 
880,  9  Sawy.  386. 

Ala, — Dearlng  v.  Moore,  26  Ala.  686. 

Cal. — ^Dorsey  v.  Manlove,  14  Cal. 
663. 

D.  C— Woodward  v.  Ragland,  5 
App.  220. 

Iowa. — ^Redfleld  v.  Redfield,  75 
Iowa  HSe,   39   NW  688. 

Minn. — Fay  v.  Davidson,  13  Minn. 
523. 

Mo. — ^Henry  v.  Hug,  76  Mo.  342. 

N.  Y.— Voltz  V.  Blackmar,  64  N.  Y. 
440;  Millard  v.  Brown,  36  N.  Y.  297. 

Or. — Day  v.  Holland.  15  Or.  464,  15 
P  865. 

S.  C. — I.Aurens  Tel.  Co.  v.  Enter- 
prise Bank,  90  a.  C  50.  72  SE  878. 

Vt. — Camp  V.  Camp,  59  Vt.  667,  10 
A  748. 

Wis. — Schultz  V.  Frankfort  Mar., 
etc.,  Ins.  Co.,  161  Wis.  537,  139  NW 
386,  43  LRANS  520. 

[a]  niiurtxiatiaii.— In  an  action  for 
an  alleged  malicious  trespass  to  real- 
ty, defendant  may  give  In  evidence  a 
decree  In  his  favor  of  an  Inferior 
court  for  the  premises  in  question, 
although  appealed  from.  Day  v.  Hol- 
land,  15  Or.   464,  15  P  865. 

Sa.     Norrls  v.  Morrill,  40  N.  H.  395. 

93.  Georgia  R..  etc.,  Co.  v.  Eskew, 
86  Ga    641.  12  SE  1061.  22  AmSR  49' 

94.  Williams  V.  Newberry,  S2  HI 
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tention,  or  motive  in  tlie  oommiasion  of  the  particu- 
lar acta  for  which  damagea  are  claimed." 

Pendency  of  other  civil  actions.  In  an  action  for 
damagea  for  injuriea  from  an  act  which  haa  cauaed 
injury  to  a  number  of  persona,  evidence  of  the 
pendency  of  other  actions  has  been  held  inadmiaai- 
ble,  although  sought  to  be  introduced  on  the  theory 
that  defendant  would  probably  alao  be  puniahed  for 
hia  wrongful  act  in  other  proceedinga.^" 

[%  340]  C.  Weight  and  Sufficiency— 1.  In  Oen- 
eraL  The  general  rulea  as  to  the  weight  and  suffi- 
ciency of  evidence  "  are  applicable  to  the  sufficiency 
of  the  evidence  to  establiah  the  extent  of  damages.'^ 
As  already  noted,  to  recover  compensatory  damagea, 
plaintiff  in  addition  to  eatablishing  the  fact  of  in- 
jury must  ahow  the  extent  of  hia  damage  with  rea- 


sonable certainty;^  otherwise,  his  recovery  will  be 
limited  to  nominal  damagea.*"  Plaintiff's  mere  as- 
sumption that  he  has  been  damaged  to  a  certain 
amount  without  stating  any  facts  upon  which  the 
estimate  is  made  is  too  uncertain.*' 

[$  341]  2.  Exemplary  Damaces.  Exemplary  or 
punitive  damages  may  be  determined  from  the  char- 
acter and  attendant  circumstances  of  the  acts  them- 
selves, without  evidence  of  an  estimate  of  the 
amount  thereof,  or  data  upon  which  the  amount 
should  be  reckoned.'^  A  preponderance  of  evidence 
is  all  that  is  necessary  to  establish  circumstances 
justifying  an  award  of  exemplary  damages.**  It  is 
not  necessary  that  they  be  established  beyond  rea- 
sonable doubt.** 


XI.    FROCEEDmaS  FOR  ASSESSMENT 


[$  342]  A.  Assessment  on  Default  or  Interlocu- 
tory Judgment — 1.  Necessity.  A  default  in  appear- 
ance or  pleading  where-  the  action  is  in  tort  or  upon 
an  unliquidated  claim,  while  it  admits  the  right  to 
recover,  does  not  admit  the  amount,  and  further  pro- 
ceedings are  required  to  determine  the  amount  of 
the  judgment.**  On  the  contrary,  where  the  cause 
of  action  is  such  that  plaintiff  is  entitled  to  recover 
a  fixed  sum,  if  anything,"  or  if  the  amount  of  his 
damages  is  ascertainable  by  mere  calculation,*'  judg- 
ment may  be  entered  for  the  sum  demanded  or  so 
ascertained.**    Hence,  in  the  absence  of  a  statutory 


provision  to  the  contrary,**  such,  for  example,  as 
those  proviaiona  of  the  practice  acta  and  codes  per- 
mitting a  default  to  be  entered  without  proof  upon 
a  verified  complaint,'"'  or  where  the  action  is  on  a 
writing  for  the  payment  of  money  only,*'  or  where 
defendant  is  notified  in  the  summons  of  the  amount 
for  which  plaintiff  will  take  judgment,**  evidence 
muat  be  taken  or  inquiry  made  as  to  the  quantum 
of  damages  where  defendant  fails  to  appear,  or  is 
in  default  in  pleading,  except  in  those  cases  in  which 
his  default  admits  the  amount  of  the  judgment  to 
be  taken  against  him.** 


256;  Selland  v.  Nelson,  22  N.  D.  14, 
132  NW  220. 

as.  Ware  v.  Carttedse,  24  Ala.  622, 
60  AmD  489;  Devlne  v.  Rand,  38  Vt. 
621. 

[a]  ■uooesalve  sets  of  a«ffUr*iio«. 
—where  there  are  successive  acts  of 
neKllgence  on  the  part  of  the  em- 
ployees of  defendant  corporation,  re- 
sultingr  ultimately  in  Injury  to  a  pas- 
senger, the  Jury  may.  In  determining 
the  degree  of  culpability  of  defend- 
ant, look  to  the  chain  of  causation  of 
the  wrong  done  for '  which  they  are 
to  fix  the  amount  of  damages.  Kan- 
sas City,  etc.,  R.  Co.  v.  Sanders,  98 
Ala.   293.   13  S  57. 

ae.  Kansas  City,  etc^  R.  Co.  v. 
Sanders,  98  Ala.  293,  13  S  57. 

37.     See  Evidence  [17  Cyo  753]. 

as.  Costelle  v.  State,  (N.  Y.)  15 
NK  735;  Reed  v.  State,  108  N.  T. 
407,  16  NE  735;  St.  Louis,  etc.,  R. 
Co.  V.  McPall,  (Okl.)  163  P  269; 
Consolidated  Kanisas  City  Smelting, 
etc.,  Co.  V.  Dill,  (Tex.  Civ.  A.)  188 
SW  439;  San  Antonio  Tract.  Co.  v. 
Emerson,  (Tex.  Civ.  AJ  152  SW 
46S;  Vickaburg,  etc.,  R.  Co.  v.  Jack- 
son, (Tex.  Civ.  A.)  ISS  SW  925; 
Gulf,  etc.,  R.  Co.  V.  Coleman.  61  Tex. 
Civ.   A.    415,    112   SW  690. 

[a]  BTJAsne*  hsld  vnAoieat.*— (1) 
To  show  Impairment  of  health  and 
earning  capacity.  Consolidated  Kan- 
sas City  Smelting,  etc.,  Co.  v.  Dill, 
(Tex.  Civ.  A.)  188  SW  439.  (2)  To 
Justify  a  finding  that  the  injuries 
affected  plalntilTs  mind  and  ren- 
dered her  a  mental  wreck.  San  An- 
tonio Tract.  Co.  v.  Emerson,  (Tex. 
Civ.    A.)    162   SW   468. 

[bl'  BTJAaae*  held  laanOelMrt  to 
show  malingering  by  plalntUT.  St. 
Louis,  etc.,  R.  Co.  v.  McFall,  (Okl.) 
163   P   269. 

■vldsBos  ••  to  Tain*  see  Evidence 
[17   Cyc  821]. 

as.    See  supra  {  86. 

30.  See  supra  i  69. 

31.  Claunch  v.  Osbom,  (Tex.  Civ. 
A.)  23  SW  937;  Hosklns  v.*  HuUng, 
2  Tex.  A.  Civ.  Cas.  9  155.  And  see 
Lippert  v.  Leski.  79  App.  Dlv.  632, 
79  NTS  1009  (holding  that  In  an  ac- 
tion for  damages  for  killing  a  dog, 
evidence  that  It  watched  the  house 
and  yard,  and,  by  plaintiff's  attor- 
ney  as   an    expert,    not   having   seen 


the  dog,  that  It  was  "reasonably 
worth  twenty-five  dollars,  If  for 
nothing  else  than  a  watch  dog,"  did 
not  constitute  sufficient  basis  for  an 
estimation  of  the  value  of  the  dog). 

[a]  AppUo»ttoa.  of  xola.  —  The 
quantity  of  hay  destroyed  by  a  Are 
is  best  determined  by  determining 
the  number  of  acres  of  hay  land  by 
a  reliable  survey  and  the  average 
yield  per  acre  as  admitted  by  plain- 
tiff rather  than  by  uncertain  esti- 
mates of  plaintiff  and  his  neighbors 
of  the  number  of  loads  stacked  and 
the  height  of  the  .stacks.  Watt  v. 
Nevada  Cent.  R.  Co..  23  Nev.  154, 
44  P  423,  46  P  62,  726,  62  AmSR 
772. 

3a.  Mobile  Furniture-  Commn.  Co. 
v.  Little,  108  Ala.  399,  19  S  443; 
Louisville,  etc.,  R.  Co.  v.  Donaldson, 
43  SW  439,  19  KyL  1384;  Burkett  v. 
Lanata,  IS  La.  Ann.  337;  Wampach 
v.  St.  Paul,  etc.,  R.  Co.,'  22  Minn. 
84.  Compare  Pike  v.  Doyle,  19  La. 
Ann.  362  (applying  Civ.  Co&ts  art  19 
t  3,  which  vests  the  Jury  with  dis- 
cretionary power  to  assess  damages 
for  quast-offenses  where  proof  of 
the  amount  of  damages  is  not  defi- 
nite). 

[a]  avidoBo*  hsid  avfltoient.— 
Texarkana  Oas.  etc..  Co.  v.  Orr,  69 
Ark.  215,  27  SW  66,^43  AmSR  SO; 
McFadden  v.  Rausch,  119  Pa.  607, 
13  A  459;  Cook  v.  Horstman,  2  Tex. 
A.   Civ.   Cas.   {   770. 

[b]  ETtdnuw  Itsld  InndBatenti,— 
See  St.  Louis,  etc.,  R.  Co.  v.  Hall, 
S3    Ark.    7,    13    SW    138. 

33.  St.  Ores  v.  McOlashen,  74  C^l. 
148,  15  P  452;  Elliott  v.  Van  Buren, 
33    Mich.    49,    20    AmR   668. 

34.  St.  Ores  v.  McOlashen,  74  Cal. 
148,   15  P  452. 

38.  Adiulaaioa  tv  dofanlt  see 
Judgments    [23   Cyc  753]. 

35.  Giesecke  v.  CuUerton,  280  111. 
510,  514,  117  NB  777.  And  see  Infra 
19    344,   345. 

"The  intention  of  the  parties,  as 
shown  by  the  contract.  Is  an  impor- 
tant but  not  a  conclusive  element  In 
determining  this  question."  Oiesecke 
V.    Cullerton,    supra. 

AdmlssIoB  1i7  dafMllt  see  Judg- 
ments   [23    C:yc    753]. 

37.     See  infra  IS  344,  345. 

Admlaalon   ty    defanlt   see    Judg- 


ments   [23    C^c    768]. 

38.  See   Judgments   [23   Cyc   753]. 

39.  See  statutory  provisions  and: 
Ala. — ^Kenum  v.  Henderson,   $  Ala. 

182.       . 

Ga. — Seaboard  Lumber  C!o.  v.  Cor- 
nelia Planing  Mill  Co.,  122  Ga.  370. 
SO    SE    221. 

Va. — Commercial  Union  Assur.  Co. 
V.   Everhart,    88   Va.    952,    14    SB   836 

Wash. — Citizens'  Nat.  Bank  v. 
Columbia  C^ounty,  23  Wash.  441,  63 
P    209. 

Wis. — Schobacher  v.  Germantown 
F.  Mut.  Ins  Co.,  59  Wis.  ««,  17  NW 
969;  Cahoon  v.  Wisconsin  (%nt.  R. 
Co.,  10  Wis.   290. 

40.  Hartman  v.  Williams,  4  Ca\. 
254;  Hampton  ▼.  Matthews,  14  Pa. 
105;  Seymour  v.  Pulton,  9  Pa.  IMst 
611. 

41.  See  McKensie  v.  Clan  ton.  33 
Ala.  528;  Wellborn  v.  Sheppard,  5 
Ala.  674;  Hartman  v.  Williams,  4  Cal. 
254. 

4a.  Hartman  v.  Williams,  4  Cal. 
254;  Alexander  v.  Alexander,  1  Ont. 
L.   639,   21   CanLTOccNotes  338. 

43.  Ala. — McGowin  v.  Dickson,  182 
Ala.  161,  62  S  685;  Clarke  v.  Pratt 
20  Ala.  470;  Wellborn  v.  Sheppard, 
5   Ala.    674. 

Ark. — Jetton  v.  Smead,  29  Ark. 
372j  Outlaw  v.  Tell,  8  Ark.  346;  Day 


V.  liiafferty,  4  Ark.  450 

C 
293. 


Colo. 


erty, 


>allup    V.    Wilder.    X    Colo. 


Ga. — ^Palmer  v.  Ingrain,  1  Oa.  A. 
200,    58    SB    362. 

Ind.-T-McLees  v.  Felt,  11  Ind. 
218;    Love   v.   Bohan.   4   Ind.   236. 

Iowa. — Prick  v.  Hertford  It.  Ins. 
Co..    179   Iowa   149.    159   NW   247. 

Ky. — Clarke  v.  Seaton,  18  B.  Mob. 
226:  Owensboro,  etc.,  R.  (Jo.  v.  Gray, 
14  KyL  79:  Nichol  v.  Rice,  10  KyL 
776;  McKinley  v.  Barney,  6  KyL  304: 
Franks  v.  Martin,  7  Ky.  Op.  251; 
Kilday  v.  Lay  tie,  3  Ky.  Op.  605: 
Green  v.  Winston,  1  Ky.  Op.  347 
[dist  Francis  v.  Francis,  18  B.  Mon. 
57;   Harris  v.   Ray,    15  B.    Mon.    628]. 

Md. — Cooper  v.  Roche.  36  Md.  563. 

Mich. — Mason  v.  Reynolds,  33 
Mich.  60. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Crawford.  96  Miss.  401.  51  S  466; 
Jenkins  v.  Wilkerson,  76  Miss.  368. 
24  S  700;  Mobile,  etc.,  R.   0>.  v.  Mc- 
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[f  343]  2.  Authority  and  Mode  of  ABaessawnt 
— a.  In  General.  The  method  of  assessment  varies 
in  difFerent  jurisdictions  by  reason  of  difference  in 
practice  and  statutory  provisions,  and  varies  also 
by  reason  of  differences  in  the  nature  of  the  de- 
mand.** Thus  the  procedure  followed  may  be  to 
issue  a  writ  of  inquiry,**  or  the  damages  may  be 
assessed  by  the  court,*"  by  the  clerk,*'  master,**  au- 
ditor,*" or  referee,'"  or  by  a  jury,"^  the  method 
adopted  varying  with  the  statutory  provision  in 
force  in  the  particular  jurisdiction,  and  w^th  the  na- 
ture of  the  demand  involved. 

[f  344]  b.  Assessment  by  Oonrt.  By  statute,  in 
many  jurisdictions,  the  court  is  expressly  authorized 
to  assess  damages  in  case  of  defendant's  default*' 
in  appearance  <*  or  pleading,**  or  on  determination 
of  an  issue  of  law,**  and  either  by  force  of  statute 
or  by  customary  practice  such  a  procedure  is  valid 
ordinarily,  where  the  action  is  brought  for  a  sum 
certain  or  for  a  sum  that  may  be  made  certain  by 
computation.**    In  the  application  of  this  rule  the 


Arthur,    43   Ulss.    180:   Arrlngton   T. 
MobUe,  etc.,  R.  Co.,  80  Miss.  470. 

Ho. — McCutchln  v.  Batterton,  1 
Mo.   S42. 

Nev. — ^BiUlard  v.  Purcel),  1  Nev. 
S42. 

N.  T. — Canajoharie  Dutch  Re- 
formed Church  V.  Wood,  8  Barb. 
421;  Fullerton  v.  Young,  4<  Misc. 
292,  94  NT?  611;  Thompson  v.  Fox, 
21  Misc.  298,  47  NTS  17«  [mod  20 
Misc.    421.    45    NTS    1046]. 

N.  C. — Cowles  V.  Cowles,  121  N.  C. 
272,  28  SB  476;  Stewart  v.  Bryan, 
121  N.  C  46,  28  SE  18;  Rogers  v. 
Moore,  88  N.  C.  85;  MaySeld  v.  Jones, 
70  N.  C.  538;  Ramsour  v.  Hanhaw, 
30   N.  C.   480. 

Pa. — Westlnghouse  Air  Brake  Co. 
▼.  Harris,  237  Pa.  203,  86  A  78; 
Ottensmen  v.  AUespepskl,  9  Kulp 
170. 

W.  Va. — Mononeahela  Tie,  etc..  Co. 
V.  Flannlgan,  77  W.  Va.  1«2,  87  SB 
181;  Rosencrance  v.  Kelley,  74  W. 
Va.    100,   81   BE  705. 

"Wis. — Gorman  v.  Ball,  18  Wis.   24. 

Eng;— Brill  y.  Neele,  1  Chit.  619, 
18   ECL   338. 

Ont. — ^Adalr  v.  Wade,  9  Ont  IS; 
Appleby  v.  Turner,  19  Ont.  Pr.  146; 
Star  Life  Assur.  Soo.  V.  Southgate, 
18   Ont.   Pr.    151. 

Que. — Desnoyers  v.  OagnS,  9  Que. 
Pr.   143. 

See  cases  Infra  H  344-348. 
See  infra  i  352. 
See  Infra  i  344. 
See  infra  i  346. 
See  infra  i  346.- 
See  infra  ]  346. 
See  infra  i   347. 
See  infra  i  348. 
Deane    v.    Willamette    Bridge 
Co..    22   Or.   167,    29    P    440,    15    LRA 
<1'4:    King   V.   Rhode   Island   Co.,    27 
R.  I.   112.  60  A  837:  Dyson  v.  Rhode 
Island   Co.,    25   R.    I.   600,    57   A   771, 
66  LRA  236. 

63.  C.  S. — Loewe  v.  union  Sav. 
Bank,  226  Fed.  294  (Connecticut): 
Raymond  v.  Danbury,  etc.,  R.  Co.,  20 
F.  Cas.  No.  11,593,  14  Blatchf.  133, 
43  Conn.  696. 

Conn. — ^Morris  v.,  Winchester  Re- 
peating Arms  Co.,  73  Conn.  680,  49 
A  180;  Falken  v.  Housatonic  R.  Co., 
63  Conn.  258,  27  A  1117;  Lennon  v. 
Rawltser,  57  Conn.  583,  19  A  334; 
Pox  V.  Hoyt,  12  Conn.  491,  31  AmD 
760. 

Ind. — Langdon  v.  Bullock,  8  Ind. 
341. 

Iowa. — Carleton  v.  Bylngton,  17 
Iowa   679. 

Ky. — Francis  v.  Francis,  18  B. 
Mon.  57;  Daniel  v.  Judy,  14  B.  Mon. 
393 

IJa. — ^Daly  v.  Van  Benthuysen,  3 
La.  Ann.  69. 

Or. — Deane  v.  Willamette  Bridge 
Co..  22  Or.  167,  29  P  440,  15  LRA 
614. 

R.  I. — ^Dyson  v.  Rhode  Island  Co., 


46. 
48. 
47. 
48. 
4B. 
60. 
61. 


26  R.  I.   600,  57  A  771,   65  LRA 
[a]     FartumUr     oowrts     may     be 

authorized  to  assess  damages  on 
Judgment  by  default  without  a  Jury. 
Hopkins  V.  Ladd,  35  111.  178;  Miles 
V.  Goodwin,  36  111.  53;  Qulgley  v. 
Spear,    33    111.    352. 

64,  Pullman  Palace  Car  Co.  v. 
Taylor,  66  Ind.  163,  32  AmR  67; 
Bradfleld  v.  HcCormick,  3  Blackf. 
<Ind.)  161;  Armstrong  v.  Catlln,  17 
Iowa  581;  Hanley  v.  Sutherland,  74 
Me.   212;  King  v.  Rhode  Island  Co., 

27  R   L   112.   60  A   837. 

66.  Bankers'  Reserve  Life  Assoc, 
v.  Finn.  64  Nebr.   105,  89  NW  672. 

66.  U.  S. — Renner  v.  Marshall,  1 
Wheat.  215,  4  L.  ed.  74;  McLaln  v. 
Rutherford.  16  F.  Cas.  No.  8,868a, 
Hempst.   47. 

Ala. — Barclay  v.  Barclay,  42  Ala. 
346;  Spain  v.  Grove,  Minor  177. 

D.  C. — Clark  v.  Harmer,  6  App. 
114.  , 

111. — Dunbar  v.  Bonesteel,  4  111. 
32;  Rust  v.  Prothlngham,  1  111. 
331;  Well  v.  Federal  L.  Ins.  Co.,  182 
111.  A.  322  [afr  264  111.  426,  106  NE 
246,   AnnCaal916D   974]. 

Ind. — Case  v.  Colter.  66  Ind.  386; 
Medler  v.  Hlatt,  14  Ind.  405;  Henrie 
V.  Sweasey,  6  Blackf.  273-  Harring- 
ton v.  Wltherow,   2  Blackf.  37. 

Ind.  T. — Tynon  v.  Crowell,  3  Ind. 
T.   346,   68   SW   666. 

Iowa. — Chambers  v.  Lathrop,  Morr. 
102. 

Ky.— Ooft  V.  Hawks,  6  I.  J.  Marsh. 
341;  Jenkins  v.  Teates.  2  J.  J. 
Marsh.  48;  Dlcken  v.  Smith,  1  Litt. 
209. 

Md. — Maccubbln  v.  Thornton,  1 
Harr.  &  M.  194. 

N.  H. — Price  v.  Dearborn,  34  N.  H. 
481:  Bowman  V.  Noyes,  12  N.  H. 
302. 

N.  T. — McCollnm  V.  Barker,  3 
Johns.  163. 

N.  C. — Cowles  V.  Cowles,  121  N.  C. 
272,  28  SE  476:  Adrian  v.  Jackson, 
75  N.  C.  536;  Hoke  v.  Edwards,  46 
N.   C.   632. 

Tenn. — State  -  v.  Thompson,  118 
Tenn.  571,  102  SW  349,  20  LRANS  1; 
Chattanooga  Masonic  Educational 
Assoc.  V.   Cook,   3   Head   313. 

Tex. — Tarrant  County  v.  Lively,  25 
Tex.  Suppl.  399;  Connelly  v.  Wil- 
liams, 22  Tex.  645;  Ricks  v.  Plnson. 
21  Tex.  607;  Cartwrlght  v.  Roff,  1 
Tex.    78. 

Ooaatttntloiial  rlglit  to  trial  by 
Jury   see   Juries    [24  Cyc   140]. 

67.  People's  Ice  Co.  v.  People's 
Nat.  Bank.  133  Ala.  248,  31  S  804; 
Allen  V.  White,  Minor  (Ala.)  365; 
Douglas  V.  Rinehart,  6  Kan.  392; 
Applegate  v.  Jacoby,  9  Dana  (Ky.) 
206;   Brown   v.   Grand   Trunk  R.   Co.. 

28  Ont.  L.  354.  4  OntWN  942.  24 
OntWR  255. 

58.  Ala. — Ledbetter,  etc..  Loan 
Assoc.  V.  Vinton,  108  Ala.  644,  18  S 
692;  Allen  v.  Lathrop-Hatton  Lumber 


court  has  dispensed  with  the  jury  and  assessed  the 
damage  where  the  amount  has  been  conceded  by 
confe'ssion  or 'agreement  of  the  parties,*'  in  actions 
on  promissory  notes,"  in  ac.tions  on  certificates  of 
deposit,"  in  actions  on  stock  subscriptions,*"  in  ac- 
tions on  judgments,*^  in  actions  on .  bonds,*^  in  ac- 
tions for  statutory  penalties,**  in  actions  on  a  cove- 
nant for  rent  in  a  deed,**  in  actions  of  replevin 
where  j^aintiff  fails  to  appear,**  and  also  on  the  dis- 
solution of  an  injunction  and  dismissal  of  the  bill.** 
A  statute  prescribing  a  particular  summary  pro- 
ceeding may  authorize  assessment  of  damages  by  the 
court."  It  has  been  held  that,  where  all  questions 
in  an  action  are  required  to  be  tried  by  a  jury,  the 
court  has  no  power,  on  a  disagreement  of  the  jury 
as  to  damages,  to  assess  the  damages  without  a 
jury.** 

[$  345}  c.  Assessment  by  Olerk  or  Prothono- 
tazy.  In  many  jurisdictions,  where  the  amount  may 
be  determined  by  mere  computation,  an  assessment 
may  be  made  by  the  clerk  of  the  court,**  or  in  some 


Co.,  90  Ala.  490,  8  S  129;  Smith  v. 
Robinson,  11  Ala.  270;  Malone  v. 
Hathaway.  3  Stew.  29. 

Ark. — Leach  v.  Smith,  26  Ark.  246. 

111.— Wilcox  V.  Woods,  4  111.  61; 
Burllngame  v.   Turner.-  2   111.   688. 

Kan. — Goff  V.  Russell,  3  Kan.   212. 

N.  C. — Stewart  v.  Bryan,  121  N.  C. 
46.   28.SE    18. 

Pa. — U.  S.  Bank  v.  Thayer,  > 
Watts   &    a.    443. 

Tex. — NIblett  v.  Shelton,  28  Tex, 
548;  Ricks  v.  Plnson,  21  Tex.  607. 

Va. — Metcalfe  v.  Battalle,  GUm. 
(21  Va.)  191. 

[a]  An  aotlon  acalaat  an  In- 
doner  of  a  negotiable  note  has  been 
held  not  to  be  an  action  on  a  note 
or  writing  for  the  payment  of  money, 
BO  that  judgment  might  be  given 
without  the  Intervention  of  a  Jury. 
Hatcher  v.  Lewis,  4  Rand.  (26  Va.) 
152:  Metcalfe  v.  Battalle,  Glim.  (21 
Va.)    191. 

89.  Talladega  Ins.  Co.  v.  Wood- 
ward, 44  Ala.  287;  Northern  Bank  v. 
Zepp,  2^  in.  180. 

V.    Indiana,   etc,   R. 


60.    Spangler 
Co..   21   111.   276. 


81.  St.  Louis,  etc.,  R.  Co.  v.  Mil- 
ler, 43  111.  199;  Butcher  v.  Browns- 
ville ^Bank.  2  Kan.  70,  83  AmD  446; 
Hoke  v.   Edwards,   46   N.   C.   632. 

ea.  Ark.— Hall  v.  Fowlks,  8  Ark. 
176  (delivery  bond). 

Ky. — Thompson  v.  Thompson,  68 
SW  792,  22  KyL  784  (supersedeas 
bond):  Combs  v.  Breathitt  County, 
38   SW   138.   39   SW  33,   18   KyL  809. 

N.  J. — ^Rogers  v.  Brundred,  16 
N.  J.  L.  169. 

Oh. — Backus  v.  Cleveland  F.  &  M. 
Ins.  Co.,  4  Oh.  Dec.  (Reprint)  518, 
2  CnevLRep  299  (official  bond  of  a 
delinquent   agent). 

S.  C. — Durkey  v.  Hammond,  9  S.  C. 
L.  161  (bond  for  the  performance  of 
a  covenant). 

[a]  HIiurtratloiL— Bond  given  un- 
der an  act  to  abolish  Imprisonment 
for  debt.  Rogers  v,  Brundred,  16 
N.    J.    L.    159. 

63.  Tennessee  Mut.  Bldg.,  etc., 
Assoc.  V.  State,  99  Ala.  197,  13  S 
687;  Garey  v.  Edwards,  15  Ala.  105; 
Morrill  V.  Title  Guaranty,  etc.,  Co., 
94  Wash.  258.  162  P  360,  163  P  733. 
See  Austin  v.  Davis,  7  Ont.  A.  47S 
(where  the  statute  allowed  a  pen- 
alty between  certain  amounts  and 
the  damages  were  assessed  by  the 
court). 

64.  Dent  v.  Morrison,  1  Mo.  130. 

66.  Holklns  v.  Donahue.  4  Oh. 
Dec.    (Reprint)    405,   2  ClevLRep  114. 

68.  Shaffer  v.  Sutton,  49  111.  606; 
Buck   V.   Beekly.    45   111.   100. 

67.  Calloway  v.  Roane,  7  Ark. 
364. 

68.  Adair  V.  Wade.  9  Ont.  IS. 

66.  Ala. — McGowln  v.  Dickson, 
182  Ala.-  161.  62  S  686;  Lenoir  v. 
Broadhead,   50  Ala.   58. 

Fla. — Parker  v.  Dekle,  46  Fla.  452, 
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jurisdictions  the  prothonotary.^*>  Sueh  procedure  is 
usually'^  invoked  upon  motion  or  at  the  instance 
of  the  court,  and  rests  upon  the  theory  that  the  act 
of  the  clerk  is  fiduciary  and  is  really  that  of  the^ 
court.'^  Hence  any  assessment  which  may  be  re- 
ferred to  the  clerk  may  be  made  by  the  court  in  the 
first  instance  if  it  so  desire."  Where  the  practice  is 
founded  upon  a  statutory  provision,  of  course,  it 
cannot  be  pursued  in  cases  where  the  authority  is 
not  given/'  Where  the  statute  so  requires,  evi- 
dence upon  which  damages  are  to  be  assessed  must 
be  produced  and  filed,'"  and  the  record  must  dis- 
close such  fact.'*  A  mistake  made  by  the  clerk  may 
be  corrected  by  application  to  the  court,"  or  the 
court  may  order  the  clerk  to  make  a  new  assess- 
ment.''" 

[i  346]    d.    Assessment  by  Commissioner  or  Au- 
ditor.    In  some  jurisdictions  damages  may  be  as- 


36  S  4;  Glens  Falls  Ins.  Co.  v.  Por- 
ter, 44  Fla.  668,  33  S  ^73;  Netao  v. 
Foss,   21   Fla.   143.- 

111.— Meyers  v.  Phillips,  72  111. 
460;  To*ner  v.  George,  53  111.  1S8; 
Phelps  V.  Reynolds.  49  III.  210; 
Campbell  v.  Oilman,  26  111.  120; 
Thompson  ▼.  Haskell,  21  111.  216,  74 
AmD  98;  Robertson  v.  Bamet,  19  111. 
161;  Clemson  v.  State  Bank,  2  III. 
46;  G.  B.  Hemmlngway  Co.  v.  Kea- 
Kle,  181  III.  A.  5.  . 

Iowa. — Swift  V.  Berry,  9  Iowa  43; 
Cameron  v.  Armstrong,  8  Iowa  212; 
Burlington,  etc.,  R.  Co.  v.  Marchand. 

5  Iowa  468;  Burlington,  .etc.,  R.  Co. 
V.   Shaw.   5   Iowa   463. 

Mich. — Beeson  v.  Hollister.  11 
Mich.  193;  Faite  v.  Hart,  1  Mich. 
N.  P.  60.  See  Cutler  v.  Brickel,  1 
Mich.  N.  P.  242  (holding  tliat  the 
clerk  cannot  assess  for  a  breach  of 
the  covenant  of  seisin  in  a  war- 
ranty). 

Miss. — Grlgsby  v.  Ford,  4  Mlsa. 
184:    Owen    v.    Little,    1    Miss.    326. 

N.  T. — Kreiti  v.  Frost.  66  Barb. 
474;  Bayerdorfer  v.  Bowles,  27  Misc. 
840,  68   NYS  202;  Fenton  v.  Garlick, 

6  Johns.  287. 

Oh. — Elaton  v.  Morgan,  Tapp.  77. 

S.  C — Crowther  v.  Sawyer,  29  S. 
C.  li.  673:  State  Bank  v.  Vaughan, 
20  S.  C.  ti.  666;  Murray  v.  Alston, 
8    S.    C.    L.    128. 

"Wis. — Trumbull  v.  Peck,  17  Wis. 
265;    Roberts   v.    White,    3   Wis.    414. 

[a]  AppUoatton  of  ml*. — ^A  judg- 
ment Is  a  liquidated  demand,  within 
the  meaning  of  the  statute  allowing 
the  assessment  in  such  cases  by  the 
clerk.  Crowtber  v.  Sawyer,  29 
S.  C.  L.   673. 

[b]  Sapnty. — ^Where  an  assess- 
ment of  damage  on  a  default  was 
referred  to  the  county  clerk,  it  was 
properly  performed  by  his  deputy, 
appointed  pursuant  to  statute  with 
the  same  powers  as  his  principal. 
Yale  State  Bank  v.  Fletcher,  173 
Mich.    685,    139    NW    1028. 

[c]  Saiaagea  dependant  on  parol 
•vuMne*. — ^The  court  cannot  refer  to 
the  clerk  assessment  of  damages  up- 
on parol  evidence  to  be  exhibited. 
Eaton   v.   Morgan,   Tapp.    (Oh.)    77. 

[d]  Bmwob  for  procedure. — "In 
the  cases  under  our  act  of  submit- 
ting matters  of  liquidated  accounts 
to  the  clerk  to  make  his  calculations, 
there  have  been  no  complaints  as 
to  the  Inexpediency  of  the  measure; 
on  the  contrary,  as  far  as  I  have 
heard,  it  has  been  highly  approved 
of,  and  considered  as  a  mode  of  de- 
spatchihg  the  business  of  the  coun- 
try very  beneficially.  None  of  the 
great  principles  of  civil  liberty,  se- 
cured by  the  constitution,  have  been 
violated  by  this  mode  of  ascertain- 
ing damages  on  acknowledged  con- 
tracts. None  of  the  rules  of  property 
have  been  invaded  by  it,  or  any  op- 
pressive regulations  imposed  on  the 
citizens,  by  the  mode  established: 
It  is  merely  a  regulation  for  the 
despatch   of  business  where   the  de- 


fendant has  thought  proper  to  make 
no  defence,  and  has  suffered  a  judg- 
ment to  go  against  him  by  default, 
which  admits  Its  Justice,  except  as 
to  the  quantum,  which  is  a  mere 
calculation,  agreeably  to  the  rules 
of  common  arithmetic,  and  submit- 
ted to  a  person  of  high  trust.  It 
has   been   found,   upon   experience,   a 

food  one,  and  an  avoidance  of  much 
elay."  Murray  v.  Alston,  8  S.  C.  L. 
128    129 

?b.  U.  S.  Bank  v.  Thayer,  2 
Watts  &  S.  (Pa.)  443;  Seymour  v. 
Fulton,  9  Pa.  Dist.  611;  Rohrer  v. 
Rohrer,  14  Pa.  Co.   332. 

[a]  Xa  EBgland,  in  actions  in  the 
common  pleas  the  matter  of  dam- 
ages was  in  some  instances  referred 
to  the  prothonotaries.  See  Smith  v. 
Vanderhorst,  12  S.  C.  I>.  328,  10  AmD 
674;  Warren  v.  Kennedy,  1  Helsk. 
(Tenn.)    437. 

Tl.  See  Croden  v.  Drew,  10  "N.  T. 
Super.  652  (holding  that  in  certain 
specified  cases  the  assessment  by  the 
clerk  was   imperative). 

79.  111. — Dunbar  v.  Bonesteel,  4 
IlL  32. 

Iowa. — ^Rife  v.  Ingbram,  3 '  Greene 
126. 

Me.— Begg  V.  Whittier,  48  Me.  814. 

Mich. — Prentiss  v.  Spalding,  : 
Dougl.   84. 

N.  Y.— Kelly  v.  Searing,  4  AbbPr 
864. 

73.  Kent  v.  Bown,   3  Minn.   847. 

74.  Fla. — Glens  Falls  Ins.  Co.  v. 
Porter,  44  Fla.  568,  33  S  473;  Bishop 
V.  Camp,   39  Fla.  517,   22  S  736. 

Mich.— O'Flynn  v.  Holmes,  8  Mich. 
96. 

Minn. — Reynolds  v.  La  Crosse,  etc.. 
Packet  Co.,   10  Minn.   178. 

N.  Y. — In  re  Scharmann,  49  App. 
Div.  278,  63  NYS  267;  McNeff  v. 
Short,    14   HowPr   463. 

S.  C — ^Wolf  V.  Hamberg,  8  S.  C. 
82. 

Snell  V.  Irvine,  17  Fla.  234. 
Snell  V.  Irvine,  17  Fla.  234. 
Clemson  v.   State  Bank,   2   HI. 


sessed  by  an  auditor,  assessor,  or  master  appointed 
by  the  court." 

[i  347]  e.  Assessment  by  Eeferee.^"  In  some 
jurisdictions  a  referee  may  determine  the  amount  of 
damages."^  But  a  reference  will  not  be  made  in  a 
case  where  the  clerk  may  determine  the  amount,'- 
or  where  the  statute  requires  a  writ  of  inquiry.^^ 

[(  348]  f.  Assessment  by  Jury.  Ordinarily, 
where  an  assessment  of  damages  involves  a  eontra- 
verted  question  of  fact  or  requires  the  introduction 
of  evidence,  it  is  to  be'  made  by  a  jury."  Where  the 
demand  is  for  unliquidated  damages  and. the  amount 
cannot  be  determined  without  passing  upon  and 
adjudging  questions  of  fact,  it  is  the  usual,  and  in 
some  jurisdictions  necessary,  practice  to  enter  an 
interlocutory  judgment,  and  to  issue  a  writ  of  in- 
quiry, or  by  sobe  analogous  procedure  to  have  the 
amount  determined  and  assessed  by  a  jury.""    It  is 

lery  Co.,  2  OntWN  832,  18  OntWR 
681;  Ratte  v.  Booth,  16  Ont.  Pr.  185. 
See  Brown  v.  Miller,  1  Barb.  (N.  Y.) 
24  (holding  that  a  copy  of  the  ac- 
count itself  must  be  shown  to  the 
court);  Boyce  v.  Comstock,  Code 
RepNS  (N.  Y.)  290  (holding  that  the 
court  would  not  direct  the  inquest  of 
damages  to  be  held  by  the  referee, 
unless  the  examination  of  some  long 

account  was  necessary).  

[a]  Xnterlooutory  dear**. — Where 
the  trial  is  conducted  on  the  express 
understanding  that  testimony  relat- 
ing to  damages  shall  be  withheld 
for  reference,  a  provision  for  such 
reference  should  be  made  in  the 
interlocutory  decree.  Grass!  v. 
O-Rourke,  89  Misc.  234,  153  NYS 
493.  ' 

82.  X  Bayersdorfer  v.  Bowles.  27 
Misc.     840,    68    NYS    202. 

83.  FuUerton  v.  Young,  46  Misc. 
292.    94    NYS    611. 

84.  Ala. — Hartford  F.  Ins.  Co.  v. 
Bannister,    79    S    263. 

Fla. — Parker  v.  Dekle,  46  Pla.  462, 
35  S  4;  Glens  Falls  Ins.  Co.  v.  Por- 
ter. 44  Fla.  568,  33  S  473;  Parkhurst 
v.  Stone,   36  Fla.   463.  18  S  596. 

Ga. — Plttman  v.  Colbert.  120  Oa. 
841,  47  SB  948;  Cooley  v.  Tybee 
Beach  Co.,  99  Ga.  290,  26  SB  691: 
Kaiser  v.  Brown,  98  Ga.  19,  26  SB 
926.' 

III.— Mann  v.  Brown,  263  111.  894, 
106  NB  328  [aff  182  IlL  A.  1];  Mar- 
rone  V.  Ehrat.  175  111.  A.  649;  Ungar 
V.  Feuer,  172  III.  A.  204;  Loelke  v. 
Grant,  120   111.  A.   74. 

Ind. — McKay  v.  Craig,  6  Blackf. 
168;   Wood   v.   Lemon.   1   Blackf.    198. 

Mo— Pratte  v.  Corl.  9   Mo.   163. 

Tenn. — State  v.  Thompson,  118 
Tenn.  571.  lOrSW  349,  20  LRANS  1. 

[a]     Apyllotlon   of   rule.     To    as- 

rtain   what   is  a  reasonable  attor 


7aL 
76. 

rr. 

46. 

78. 
607. 

79. 


Burr  v.  Reeve,  1  Johns.  (N.  Y.) 


Babcock  Printing  Press  Mfg. 
Co.  V.  Gains,  39  SW  829,  19  KyL 
102;  Price  v.  Dearborn,  34  N.  H.  481 
[appr  Begg  v.  Whittier,  48  Me.  314] 
(holding  that  it  was  no  objection  to 
the  report  of  such  auditor  that  one 
of  two  or  more  amounts  were  re- 
ported as  damages  dependent  upon 
questions  of  law,  raised  by  the  facts 
stated  in  the  report,'  and  submitted 
to  the  court  for  Its  decision). 
'  80.  Olaim  for  damages  mi  m  raf- 
unM»  aooonnt  see  References  [34 
Cyc   782]. 

B«f«r«Bca  to  aaoertala  damafMi 
from  iajunotlon  see  Injunctions  [22 
Cyc    1006,    1038]. 

81.  Dartmouth  College  v.  Tnterna- 
tlonal  Paper  Co.,  132  Fed.  89;  Nor- 
quay  v.  Grand  Trunk  Pac.  Town,  etc.. 
Co.,  9  Alta  L.  190:  Brown  v.  Hope, 
17   B.   C.   220;   Dean   v.   Corby   Dlstll- 


certain 

ney's  fee  requires  testimony,  and. 
to  enter  a  judgment  including  attor- 
ney's fees,  the  amount  of  which  has 
not  been  definitely  provided  for  or 
specified  in  the  cause  of  action,  with- 
out proof  as  to  what  constitutes  a 
reasonable  attorney's  fee,  is  error. 
Parker  v.  Dekle,  46  Fla.  452,   35  S  4. 

85.  Ala. — Manhattan  F.  Ins.  Co. 
V.  Fowler,  76  Ala.  372;  Waenon  v. 
Turner,  73  Ala.  197;  Rhea  v.  Holston 
Salt,  etc.,  Co.,  59  Ala.  182:  Young 
V.  McLeraore,  3  Ala.  295;  Driver  v. 
Spence.  3  Ala.  98;  Phillips  v.  Malone. 
Minor.  110;  Martin  v.  Price,  Minor 
68. 

Ark. — Hodges  v.  Crawfordf  25  Ark. 
565:  Johnson  v.  Pierce,  12  Ark.  699; 
Wallace  v.  Henry,   5   Ark.    106. 

D.  C. — Love  v.  Stidham,  18  App. 
306,    63    LRA    397. 

111. — 'Whiteside  v.  Bartleson,  1  IIL 
71. 

Ind. — Linn  v.  Schmall,  8  Blackf. 
94;  Van  Vleet  v.  Adair,  1  Blackf. 
346;  CCIdren  v.  Miller,  1  Blackf.  296. 

Iowa. — Wiley  v.  Arnold,  1  Greene 
366. 

Ky. — Wood  V.  Morgan,  6  Bush  607; 
Shirley     v.     Landram,     3     Bush    652: 


For  l»t«r  «MM,  davsIopBMAts  and  ohaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  348] 


DAMAGES 


[17  C.  J.]     1045 


also  a  well-establiahed  practice  in  many  jurisdictions 
that  the  assessment  will  be  made  either  by  a  jury  or 
by  the  court  at  the  option  of  plaintiff,  who  may  state 
bis  preference  by  motion  at  the  rendition  of  the  in- 
terlocutory judgpment.^'  On  the  other  hand  by  stat- 
ute in  some  jurisdictions  defendant  may  insist  upon 
an  assessment  by  a  jury.^^  The  right  of  either  of  the 
parties,  however,  to  demand  a  jury  to  assess  the 
damages  may  of  course  be  waived  by  them  and  the 

Clarke  v.  Seaton,  18  B.  Mon.  22S; 
Weathers  v.  Mudd,  12  B.  Mon.  112; 
Thompson  v.  Thompson,  7  B.  Mon. 
421;  Younger  v.  Glvens,  6  Dana  1; 
McQulre  v.  Trimble,  7  T.  B.  Mon. 
120;  Keeton  v.  Scantland,  Hard. 
149;  Pollock  V.  Colglazure,  Ky.  Dec 
2;  Louisville,  etc,  R.  Co.  v.  Bates, 
S  KyL  617. 

La. — LUes  v.  New  Orleans  Canal, 
etc.,  Co.,  6  Rob.  273;  Quillotte  v. 
Thompson,  5  Rob.  141;  Olivier  v. 
Cannon,   18  La.  474. 

Miss. — Sandford  v.  Campbell,  15 
Miss.  107;  Grover  v.  Qaunt,  14  Miss. 
J17. 

Mo. — ^Brown  v.  King,  39  Mo.  380; 
Wetzell  V.  Waters,  18  Mo.  396; 
Pratte  v.  Corl,   9   Mo.    163. 

N.  T. — Canajoharie  Dutch  Re- 
formed Church  V.  Wood,  8  Barb.  421; 
Kelsey  v.  Covert,  15  HowPr  92; 
BoyciB  V.  Comstock,  CodeRepNS  290; 
Wilson  V.  Darwin;  1  Hill  670;  Wright 
V.    Williams,    2    Wend.    632. 

N.  C. — McLeod  v.  Nlmocks,  122 
N.  C.  437,  29  SE  577;  Faucette  v. 
Ludden,  117  N.  C.  170,  23  SE  173: 
Skinner  v.  Terry,  107  N.  C.  103.  12 
SE  118;  Witt  V.  Long,  93  N.  C.  388; 
Roulhac  V.  Miller,  T»0  N.  C.  174; 
Rogers  v.  Moore,  86  N.  C.  85;  White 
V.  Snow,  71  N.  C.  232;  Moore  v. 
Mitchell,  61  N.  C.  304;  Lindsay  v. 
Anesley,   28  N.  C.   186. 

Oh. — Keck    V.    Jenney,    4    Oh.    D«c 


matter  left  to  the  court.^^    The  act  of  default  itself 
has  been  held  to  constitute  such  a  waiver.^' 

Interest.  Where  the  claim  sued  on  bears  interest 
as  a  matter  of  law  and  the  amount  is  determinable 
by  mere  computation,  interest  may  be  assessed  with- 
out the  intervention  of  a  jury;***  but  the  rule  is 
otherwise  where  the  right  to  and  amount  of  interest 
depends  on  the  determination  of  questions  of  fact,*^ 
unless  the  court  has  power  under  the  particular 


(Reprint)   173,  1  ClevLRep  90. 

Okl.— Guthrie  v.  T.  W.  Harvey 
Lumber   Co..   5   Okl.   774.   60   P  84. 

Pa. — Cowlea  v.  Cowles,  2  Penr.  & 
W.  139;  Logan  v.  Jennings,  4  Rawle 
355;  McCarney  v.  McCamp,  1  Ashra. 
4. 

S.  C. — Gadsden  v.  Home  Fertilizer, 
etc.  Co.,  89  S.  C.  483,  72  SE  15; 
Wolf  v.  Hamberg,  8  S.  C.  82;  Wilkie 
v.  Walton,  29  S.  C.  L.  473;  Smith  v. 
Vanderhorst.  12  S.  C.  L.  328,  10  AmD 
674. 

Denn. — ^Warren  v.  Kennedy,  1 
Helsk.  437;  Beeler  v.  Huddleston,  3 
Coldw.  201;  Studdert  v.  Hassell,  6 
Humphr.  137. 

Tex. — Galveston,  etct,  R.  Co.  v. 
Templeton,  87  Tex.  42,  26  SW  1066: 
Central,  etc.,  R.  Co.  V.  Morris,  68 
Tex.  49,  3  SW  457;  Hurlock  v.  Reln- 
hardt,  41  Tex.  580;  Brurame  v.  State, 
39  Tex.  638^  Mills  v.  Stuhl,  37  Tex. 
312;  Freeman  v.  Jordan,  33  Tex. 
428 

Vt. — Benham  v.  Sage,  1  D.  Chipm. 
247. 

Va. — Hatcher  v.  Lewis,  4  Rand. 
(25  Va.)  152;  Dunbar  v.  Llndenber- 
ger.  3  Munf.  (17  Va.)  169;  Metcalfe 
V.    Battaile,    Glim.    (21    Va.)    191. 

Wash. — Baker  v.  Prewitt,  3  Wash. 
T.  474,  19  P  149. 

W.  Va.— -Hickman  v.  Baltimore, 
etc.,  R.  Co.,*0  W.  Va.  296,  4  SB  664, 
7  SE  45S. 

Wis. — Roberts  v.  White,  3  Wis. 
414. 

Eng. — Walker  v.  Broadhurst,  8 
Exch.   889,  155  Reprint   1614. 

Ont. — Adair  v.  Wade,   9  Ont.   16. 

[a]  This  prmotloa  has  beea  fol- 
lowed: (1)  In  actions  where  the 
declaration  contained  both  special 
and  common  counts.  Kennon  v.  Mc- 
Rae,  3  Stew,  ft  P.  (Ala.)  249;  John- 
son V.  Frank,  16  Ark.  199;  Barber  v. 
Whitney,  29  111.  439;  Sherman  v.  Wil- 
son, 7  Blackf.  (Ind.)  362;  Federa- 
tion Window  Glass  Co.  v.  Cameron 
Glass  Co.,  58  W.  Va.  477,  62  SE  518. 
(2)  In  actions  on  notes  payable  In 
current  bank  notes.  Ellett  v.  C!hll- 
ton,  5  Ark.  181;  McKiel  v.  Porter,  4 
Ark.  634.  Compare  Fleming  v.  Nail, 
1   Tex.   24*    (holding   that  In   Texas 


"bank  notes"  or  "current  bank 
notes,"  when  used  in  a  written  obli- 
gation, ordinarily  meant  bank  notes 
redeemable  In  gold  or  silver,  and 
hence  that  the  amount  of  the  recov- 
ery in  an  action  on  an  obligation 
payable  in  "current  bank  no^es" 
might  be  assessed  without  a  jury). 
(3)  In  actions  on  obligations  payable 
in  currency  of  an  uncertain  value. 
Ouelberth  v.  Watson,  8  Mo.  663;  Wil- 
liams V.  Rockwell,  64  N.  C.  325; 
Mississippi,  etc.,  R.  Co.  v.  Green,  9 
Helsk.  (Tenn.)  588;  Brill  v.  Neele,  1 
Chit.  619.  18  ECL  338.  (4)  In  actions 
on  bonds  conditioned  otherwise  than 
for  the  payment  of  a  specified  sum, 
or  where  the  truth  of  the  breaches 
assigned  should  be  inquired  into. 
Williams  V.  State,  10  Ark.  256;  Lee 
V.  Leech,  9  Ark.  423;  Nelson  v.  Hub- 
bard, 8  Ark.  477;  McKlstck  v.  Bro- 
dle.  6  Ark.  375;  Hawkins  v.  Nun- 
nelly,  6  Ark.  149;  Pelham  v.  Page, 
6  Ark.  148;  Jennings  v.  Ashley,  5 
Ark.  128;  Campbell  v.  Woolen,  5 
Blackf.  (Ind.)  80;  Simmons  v.  Gar- 
rett, McC.  (Kan.)  82;  State  v.  Law- 
son,  2  Gill  (MdJ  62;  Boykin  v.  State, 
50  Miss.  375;  York  v.  Crawford,  42 
Miss.  508;  Simmons  v.  Kelly,  39 
N.  J.  L.  438;  State  v.  Balrd,  118  N.  C. 
854.  24  SE  668;  Church  v.  Given,  15 
Phila.  (Pa.)  188;  Benham  v.  Sage,  1 
D.  Chlpm.  (Vt.)  247;  Gallagher  v. 
Strobridge,   Draper   (U.  C.)   168.. 

[b]  CoiurtltationaUt7.  — Under  a 
constitutional  provision  preserving 
the  right  to  a  jury  trial  as  at  com- 
mon law  (1)  the  legislature  cannot 
deprive  a  party  of  the  right  to  have 
unliquidated  damages  assessed  by  a 
Jury,  central,  etc.,  R.  Co.  v.  Morris, 
68  Tex.  49,  3  SW  457;  Hickman  v. 
Baltimore,  etc.,  R.  Co.,  SO  W.  Va. 
296,  4  SE  654,  7  SE  455.  (2)  There 
was  no  right  at  common  law  to  have 
liquidated  damages  assessed  by  a 
Jury.  Murray  v.  Alston,  8  S.  Cf.  L. 
128 

88.  Del. — Silver  v.  Rhodes,  2  Del. 
369. 

Iowa. — Burlington,  etc.,  R.  Co.  v. 
Shaw,   6   Iowa  463. 

Me. — Begg  v.  Whittler,  48  Me. 
314. 

Mass. — Jarvis  v.  Blanchard,  6 
Mass.   4. 

Mo. — Darrah  v.  The  Llghtfoot,  15 
Mo.  187;  Dent  v.  Morrison,  1  Mo. 
130. 

N.  J.— Belton  v.  Gibbon,  12  K.  J. 
L.  76. 

N.  T. — Haines  v.  Davie,  6  HowPr 
118,   CodeRepNS   407. 

[a]  nader  the  angUsli  praotlcie 
plaintiff  is  entitled  as  a  matter  Of 
right  to  a  writ  of  inquiry,  and  the 
subsequent  assessment  of  damages 
by  a  Jury.  Holdlpp  v.  Otway.  2 
Saund.  106,  85  Reprint  808;  Black- 
more  V.  Flemyng,  7  T.  R.  446,  101 
Reprint  1069. 

87.  U.  S. — Loewe  v.  Union  Sav. 
Bank,  226  Fed.  29*  (Connecticut). 

Ala. — Ex  p.  Florida  Nursery,  etc., 
Co..  77  S  391. 

111. — Plnkel  v.  Domestic  Sewing 
Mach.  iC^.,  89  111.  277;  Meyers  v. 
Phillips,  72  111.  460;  Crabtree  v. 
tireen,  36  111.  -278;  Blizzard  v.  Ep- 
kens,  106  111.  A.   117. 

Ky.— Mills  v.  Brown.  2  Mete.  404; 
Lambert  v.  Ingram,  15  B.  Mon.  266. 
See  Harvey  v.  Payne,   2  Mete.   451. 

Nebr. — Bankers'  Reserve  L.  Assoc. 
V.  Finn,  64  Nebr.  106,    89  NW  672. 

N.  J. — Jersey  City  v.  Chase,  JO 
N.   J.   L.   23SL 

Oh. — ^Averin  Coal,  etc.,  Co.  v.  Ver- 
ner,    22   Oh.    St.    372. 

[a]    Vndar    the    Bnillah    praetia* 


defendant,  by  having  suffered  de- 
fault, has  no  election  In  the  case,  and 
cannot  demand  a  Jury.  See  Price  v. 
Dearborn,    34   N.   H.  481. 

[b]  Xb  V«Btt«TlvMil«. — While  the 
act  of  May  22,  1722  (1  Smith  L  p 
131),  authorizes  the  court  upon  the 
application  of  plaintiff  In  an  Inter- 
locutory Judgment  to  makd  an  order 
in  the  nature  of  a  writ  of  Inquiry  to 
charge  the  Jury  attending  at  th» 
same  or  next  court  after  such  Judg- 
ment is  given  to  inquire  of  the  dam- 
ages and  costs  sustained  by  plaintlft 
in  such  action,  it  does  not  give  de- 
fendant a  right  to  demand  that  the 
damages  be  assessed  in  that  way. 
Instead  of  by  a  writ  of  inquiry  di- 
rected to  the  sheriff.  American  Soda 
Water  Co.  v.  Taggart,  46  Pa.  Super. 

88.  Ala. — People's  Ice  Co.  v.  Peo- 
ple's Nat.  Bank,  133  Ala.  248,  31  S 
804;  Decatur,  etc.,  Impr.  Co.  v.  Crass, 

97  Ala.   524,   12   S   41. 

Conn. — Morris  v.  Winchester  Re- 
peating Arms  Co.,  73  Conn.  680,  49 
A    180. 

111. — St.  Louis,  etc.,  R.  Co.  V.  Mil- 
ler, 43  III.  199;  Saginaw  Second  Nat. 
Bank  V.  Claney,  178  III.  A.  427;  Saun- 
ders V.  Fox,  178  111.  A.  309;  Snow 
V.  Merriam,  133  HI.  A.  641.  See 
Chalmers  Motor  Co.  v.  Seney,  195  111. 
A.  227;  Sayrs  v.  Tangas,  187  111.  A. 
23. 

-  Ind.— Strough  v.  Gear,  48  Ind. 
100. 

Me. — Gorham  v.  Hall,  67  Me.  68. 

Mass. — Gallagher  v.  Sllberstetn, 
182  Mass.  20,  64  NE  402;  Fairfleld  v. 
Burt,  11  Pick.  244;  Jarvis  v.  Blan- 
chard,  6    Mass.    4. 

Mich. — O'Flynn  v.  Holmes,  8  Mich. 
95. 

Mo. — Robinson  v.  Lawson,  26  Mo. 
69. 

N.  H. — Price  v^  Dearborn,  34  N.  H. 
481.  ^ 

Tex. — Johnson  v.  Dowling,  1  Tex. 
A.  Civ.  Cas.  {  1090. 

[a]  ninatnttons. — Such  right  Is 
waived  altogether:  (1)  By  failing  to 
submit  a  motion  therefor  until  after 
the  assessment  has  been  made  by  the 
clerk  or  auditor.     Palmer   v.    Harris, 

98  111.  607;  "Price  v.  Dearborn,  34 
N.  H.  481.  (2)  By  falling  to  comply 
with  a  statute  requiring  the  demand 
to  be  made  at  a  certain  time  or  stage 
of  the  proceedings.  Decatur,  etc., 
Impr.  Co.  V.  Crass,  97  Ala.  524,  12  S 
41.     And  see  Peo.  v.  Judges  Jackson 

,Clr.   Ct.,  1  Dougl.    (Mich.)    302. 

[b]  Coiwtitntlonal  giu^raiity.  — 4A 
provision  that  a  court  may  assess  the 
damages  when  a  Judgment  is  taken 
by  default,  without  the  Intervention 
of  a  Jury,  must  be  construed  as  sub- 
ordinate to  a  clause  in  the  state  con-  < 
stitutlon  providing  that  the  right 
of  trial  by  Jury  of  all  issues  of  fact 
In  civil  proceeding.^  shall  be  Invio- 
late, and  therefore  the  court  may 
assess  the  damages  only  when  de- 
fendant has  not  appeared  In  court, 
or  when,  having  appeared,  he  waives 
or  falls  to  assert  his  right  to  have 
the  assessment  made  by  a  Jury. 
Knickerbocker  L.  Ins.  Co.  v.  Hoeske, 
32    Md.    317. 

89.  Bray  v.  Brown,  16  Oh.  Clr.  Ct. 
(N.    S.)    598. 

90.  Rust  V.  Frothlngham,  1  HI. 
331;  Williams  v.  Inman,  6  Coldw. 
(Tenn.)   267. 

91.  Murray  v.  Cone,  8  Port.  (Ala.) 
250;  Pretwell  v.  Dlnsmore,  1  Miss. 
484;  Williams  v.  Inman,  6  Coldw. 
(Tenn.)    267. 

Ca]  Vorelffil  iMra  concerning  what 
interest,    If   any,    is   allowable    on   a 
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pi«etioe  applicable  to  it  to  try  civil  oases  without  a 
jury.**  The  act  of  the  court  in  ordering  a  condi- 
tional remittitur,  so  as  to  reduce  the  amount  to  a 
sum  admitted  by  defendant  as  properly  allowable 
under  the  evidence,  is  not  objectionable  as  an  as- 
sessment of  damages  because  interest  is  allowed  on 
the  reduced  amount."' 

[$  348]  3.  Oonditiaa  of  OavM.  It  is  irregular 
and  erroneous  to  assess  the  damages,  as  if  upon  de- 
fault, while  an  issue  of  fact  is  pending  or  before 
the  proper  disposition  of  any  pleas  made,**  and  it 
is  usually  necessary  that  the  record  sho^  that  an  in- 
terlocutory ju(^ment  by  default  or  its  equivalent 
Was  eiltered  before  the  assessment  was  made.** 
After  an  in^'erlocutory  judgment  has  been  set  aside, 
an  assessment  is  irregular  and  will  l^e  set  aside." 
So  too  the  assessment  cannot  be  made  pending  a 
summons  to  set  aside  plaintiff's  interlocutory  judg- 
ment." And  pending  a  valid  stay  of  proceedings  an 
inquest  of  damages  is  irregular  and  will  be  set 
aside,*^  but  an  inquest  taken  pending  a  void  stay  of 
proceedings  is  regular  and  valid.**  Strictly,  a  writ 
of  inquiry  should  not  issue  where  a  jury  trying  an 
issue  of  fact  has  failed  to  assess  the  damages,  but 
a  venire  de  novo  must  be  awarded.*  This  was  par- 
ticularly true  at  common  law  in  an  action  wherein 
an  attaint  lay.*  According  to  the  English  practice 
where  an  issue  on  a  plea  in  abatement  is  found  for 
plaintiff,  and  it  is  a  case  in  which  a  jury  is  neces- 
sary to  ascertain  the  damages  and  they  have  omitted 
to  do  so,  a  venire  de  novo  must  be  awarded,*  but  in 
the  United  States  it  has  been  held  that  a  jury  to 
inquire  of  the  damages  should  be  ordered,'  or  the 


damages  may  be  assessed  by  the  court  as  upon  a 
default.'  Where  a  demurrer  to  the  evidence  is  over- 
ruled by  the  judge,  he  should  require  the  jury  to  as- 
sess the  damages  conditionally,*  or  if  he  disebarge;> 
the  original  jury  he  should  on  overruling  the  de- 
murrer to  the  evidence  call  another  jury  to  assess 
the  damages.'  Where  there  is  a  demurrer  to  the  evi- 
dence and  a  joinder,  the  court  may  have  the  dam- 
ages assessed  by  the  jury  conditionally,'  or  the  jury 
may  be  discharged,  leaving  the  damages  to  be  as- 
sessed by  another  jury  on  the  demurrer  being  over- 
ruled.* ,  Where  plaintiff  is  nonsuited  at  the  trial  a 
writ  of  inquiry  may  be  awarded.**  Where  the  action 
is  against  several  jointly,  some  of  whom  only  plead, 
the  assessment  should  also  be  made  against  the  de- 
faulting parties  by"  the  court  or  jury  who  tried  the 
issue.**  But  the  default  of  one  defendant  should 
be  entered  before  the  rendition  of  judgment  against 
the  nondefaulting  defendant,  and  then  on  the  trial 
the  judgment,  if  any,  should  be  entered  against  both 
defendants  in  the  first  place."  And  if  the  parties 
answering  absolve  themselves  from  all  liability,  dam- 
ages cannot  be  assessed  against  a  joint  defoidant 
who  has  defaulted.** 

DamageB  arisiiig  after  an  appeal  cannot  be  as- 
sessed on  a  writ  of  inquiry  after  the  afiBrmance  of 
the  judgment  in  the  appellate  court,  but  a  new  ac- 
tion must  be  brought  thcfcfor.** 

[f  350]  4.  Time  of  Aasessment.  Under  some 
statutory  provisions  it  has  been  held  that  the  as- 
sessment must  be  made  at  the  succeeding  term  after 
judgment  has  been  entered,**  although  it  may  nsnal- 
ly  be  made  at  the  same  term,**  or  at  the  discretion 


foreign  obligation,  must  be  proved 
to  a  Jury.  Murray  v.  Cone,  8  Port 
(Ala.)  260;  Fretwell  v.  Dinsznore,  1 
Miss.    484. 

[b]  Xa  llarjlMid  It  has  been  held 
that  Interest  in  a  recovery  in  an  ac- 
tion on  an  account  must  be  assessed 
by  the  Jury.  Mailhouse  v.  Inloes,  IS 
Md.  328. 

98.  Mayhew  v.  Thatcher,  6  Wheat. 
(TT.  S.)  129,  5  L.  ed.  223;  St.  Louis, 
etc.,  R.  Co.  V.  Miller,  43  111.  199; 
Rust  V.  Frothlngham,  1  111.  331. 

as.  Gris'wold  v.  Wentworth,  86  Vt. 
206.    81    A    622. 

94.  Colo. — Taylor  v.  McLaughlin, 
2  Colo.   376. 

111.— Klein  v.  Wells,  82  III.  201; 
Keeler  v.  Campbell.  24  111.  287;  Mc- 
Donnell V.  Barter,  22  111.  28. 

Ky. — Williams  v.  Cheek,  Ky.  I>ec. 
64. 

Miss. — Dickson  v.  HotI,  4  Miss. 
166. 

N.  J. — Smethurst  v.  Harwood,  80 
N.   J.  L.    230. 

N.  T. — Glberton  v.  Fleischel.  12 
N.  T.  Super.  652;  Washburn  v.  Her- 
riqk,  4  HowPr  IB,  2  CodeRep  2;  Love 
v.  Humphrey,  9  Wend.  500;  Backus 
v.  Richardson.  6   Johns.   476. 

fa]  AppUoatlon.  of  mla^— Where 
Judgment  on  demurrer  is  rendered 
for  plaintifl  on  part  of  a  count,  but 
there  Is  an  Issue  of  fact  upon  other 
counts  in  the  complaint,  the  assess- 
ment cannot  be  made  until  after 
plaintiff  enters  a  nolle  prosequi  as 
to  the  counts  upon  which  the  issues 
of  fact  are  Joined.  Love  v.  Hum- 
phrey.  9  Wend.    (N.   Y.)    500. 

[bj  Whan  answer  la  wltbdnkws 
the  court  may  render  Judgment. 
Connelly  v.  WflUams,  22  Tex.  646; 
Wheeler  v.  Pope,  5  Tex.  262;  Bur- 
ton V.  Lawrence,  4  Tex.  373;  Cart- 
right  v.  Roft,  1  Tex.  78. 

9B.  Iowa. — Romalne  v.  Muscatine 
County,    Morr.    357. 

Ky. — Beall  v.  Mansell,  Ky.  Dec. 
202. 

Miss. — Nobles  v.  Christmas,  3  Miss. 
885. 

N.    T. — ^Bossout   V.    Rome,    etc.,    R. 


Co.,  131  N.  Y.  37,  29  NB  758;  Spencer 
V.  Oould,  2  Cal.  109.  

Wis.— Hibbard  v.  Pettlbone,  8  Wis. 
270;  Holmes  v.  Lewis,  2  Wis.  83; 
Strong  V.  Catlln,  3  Plnn.  121,  3 
Chandl.  130;  Fisher  v.  Chase,  2  Plnn. 
369,  2  Chandl.   3. 

But  see  White  v.  Rankin,  2  Blackf. 
(Ind.)  78  (holding  failure  to  enter 
interlocutory  Judgment  mere  Infor- 
mality). _ 

96.  Staats  v.  Reyjiolds,  4  U.  C.  Q. 

B.  O.  S.  6. 

97.  Pace  v.  Meyers,  8  tJ.  (3.  Q.  B. 
70. 

98.  Duncan  v.  Sun  F.  Ins.  Co.,  2 
Wend.    (N.    Y.)    625. 

99.  Crary  v.  Oliver,  2  HowPr 
(N.  Y.)   135. 

1.  Macnemara  v.  Brannock,  4 
Harr.  &  M.  (Md.)  480;  Oilleylen  v. 
Stewart,  72  Mlsa.  262,  16  S  495.  But 
see  Johnson  v.  Tabor,  101  Mlsa.  78, 
57  S  365  (holding  that,  where  the 
jury  in  replevin  did  not  assess  sepa- 
rately the  values  of  the  property, 
and  was  discharged,  awarding  a  writ 
of  Iniiulry  and  submitting  to  an- 
other Jury  the  question  of  separate 
values    were   proper). 

a.    Elchorn   v.    Le   Mattre,   2  Wils. 

C.  P.    367.    95   Reprint   865. 

3.  See  Weathers  v.  Mudd,  12  B. 
Mon.   (Ky.)   112. 

4.  Weathers  v.  Mudd.  12  B.  Mon. 
(Ky.)  112;  Prye  v.  Hinkley,  18  Me. 
320.  See  Chicago,  etc.,  ft.  Co.  v. 
Suta,  123  111.  A.  126  (holding  that 
the  jury  trying  the  Issue  on  a  plea 
may  assess  the  damages). 

5.  Frve  V.   Hinkley,   18   Me.   820. 

6.  Hanover  F.  Ins.  Co.  v.  Lewis, 
23    Fla.    193.    1    S    863. 

7.  Hanover  F.  Ins.  Co.  v.  Lewis, 
23  Fla.   193,   1   8  863.    . 

8.  North  British,  etc..  Ins.  Co.  v. 
Crutchfleld,  108  Ind.  518.  9  NB  468; 
Plaskett  v.  Benton  Warren  Agricul- 
tural Soc,  46  Ind.  A.  358.  89  NB  968. 
90  NB  908. 

9.  North  British,  etc.,  Ins.  Co.  v. 
Crutchfleld,  108  Ind.  518,  9  NB  468: 
Plaskett  V.  Benton  Warren  Agri- 
cultural  Soc,    45   Ind.  A.   368.   89  NE 


968,  90  NE  908. 

10.  Herbert  v.  Walters,  1  Ld. 
Raym.  69,  91  Reprint  936;  Brampton 
v.  ,  1   RoUe  273,  81  Reprint  48«. 

[a]  Wzlt  of  laaniry. — On  de- 
murrer to  the  evidence  the  Jury  may 
assess  the  damages  or  they  may  be 
ascertained  on  a  writ  of  Inquiry. 
Andrews  v.  Hammond.  8  Blackf. 
(Ind.)  540;  Darrose  v.  Newbott,  Cro. 
Oar.    143,    79    Reprint    726. 

11.  Fla. — Netso  v.  Fobs,  II  Fla. 
148. 

III.— Smith  V.  Harris,  12  ni.  *ti: 
Wight  V.  Hoffman.  S  IlL  362;  Wight 
V.  Meredith,  5  111.  360. 

Mich. — Storey  v.  Bird,  8  Mich.  J«. 

N.  H. — Bowman  v.  Noyes,  12  N.  H. 
302. 

N.  Y.— ^Van  Schalck  v.  Trotter,  t 
Cow.   699. 

Pa.— Noble  v.  Laley.  50  Pa.  281; 
O'Neal  V.   O'Neal,   4  Watts  A  S.  130. 

15.  Hart  v.  De  Lord,  17  Johnn. 
(N.  Y.)  270.  And  see  Kimball  t. 
Tanner,  63  III.  619. 

la    McCnure    v.    HaU,    19    Wend 
(N.    Y.)    26. 
14.    O'Kle  V.  Depuy,  S  Pa.  Co.  140 
IB.     Robins  V.  Pope,  20  F.  CtLS.  Ko. 
11,931a,  Hempst.  219;  Perry  v.  Starke. 
10  Humphr.    (Tenn.)   674:   Craghlll  v 
Page,    2    Hen.    &    M.    (12    Va.)    ilS 
Compare     Boggesa      v.     Oamble,    3 
Coldw.  (Tenn.)  148  (holdtag  that  tit 
fact  that  a  writ  of  inquiry  was  nf- 
cuted    at    the    same    term    at    which 
Judgment  by  default   was   taken  ami 
final    Judgment    rendered,    in   attach- 
ment    proceedings    against    an    Ab- 
sconding debtor,  was  not  ground  tor 
setting    aside    the    Judgment);    Wil- 
liams  V.  King,   1   Overt.    (Tenn.)  32* 
(holding  that,  after  an  agreement  to 
plead    and    try    so   as    not   to   delay 
trial,  if  defendant  does  not  plead  » 
the   next   term,  he  cannot  afterwart 
have  oyer,  but  a  Judgment  by  detanit 
may    be    entered,    and    a   writ  of  in- 
quiry   executed   Instanter).  ., 

16.  Fla. — Parkhurst    v.   Stone.  » 
Fla.    463,   18   8   696. 

La. — Serls  v.   Bellqcq,  17  !*■  A""- 
146. 


For  later  esses,  developmsats  and  oluuvea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  niunbtr. 
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of  the  court  at  either  term.^* 

Lapse  of  time.  After  a  suitable  lapse  of  time  the 
court  may  refuse  to  allow  the  amount  of  judgment 
to  be  ascertained  in  a  summary  way.^* 

[i  351]  5.  Kotice  to  Defendant.  In  some  ju- 
risdictions the  praetice  rests  upon  the  theory  that  a 
defendant  who  hai^  not  entered  an  appearance  must 
himself  keep  watch  and  make  it  his  business  to  ap- 
pear upon  the  assessment  of  damages,  if  he  would 
contest  the  amount  thereof;^'  in  other  juriadictions, 
however,  either  by  virtue  of  statute  or  by  rules  of 
praetice,  notice  to  defendant  of  the  assessment  pro- 
ceedings is  necessary,^"  unless  plaintiff  is  entitled 
to  ju(^gment  without  assessment,  in  which  case  no 
notice  is  necessary.^'  Notice  has  been  held  neces- 
sary, in  the  absence  of  an  express  statutory  provi- 
sion, where  a  prior  rule  of  court  provided  for  the 
same.''  So  too,  if  the  general  practice  has  been  to 
order  the  writ  executed  at  a  subsequent  term,  and 
an  order  is  made  for  its  execution  at  the  term  that 
it  is  awarded,  notice  should  be  given  defendant,  al- 
though no  statute  specifically  requires  it.''  Like- 
wise, if  the  court  by  its  order  has  flxed  a  particu- 
lar day  for  the  assessment  of  'damages  and,  while 
the  order  is  in  force,  assesses  them  at  a  prior  day. 


such  a  praetice  would  be  erroneous.'*  Where  de- 
fendant has  appeared,  he  is  entitled  to  notice  of  a 
motion  for  an  inquest  of  damages.'^ 

[i  352]  6.  Writ  of  Inaairy.  The  English  prae- 
tice for  the  assessment  of  damages  in  defaulted  ac- 
tions was,  first  to  enter  an  interlocutory  judgment  '* 
upon  which  a  writ  of  inquiry  was  issued  directed  to 
the  sheriff,''  who,  on  the  execution  of  it,  sat  as 
judge  '^  and  tried  by  a  jury  what  damages  plaintiff 
had  really  sustained,"  under  substantially  the  rules 
of  law  applying  to  a  trial  by  jury  at  nisi  prius.** 
Upon  rendition  of  the  verdict  by  the.jury,  the  sheriff 
returned  the  inquisition,'^  and  final  judgment  that 
plaintiff  recover  the  damages  so  assessed  was  entered 
thereon."  While  in  general  a  writ  of  inquiry  was 
awarded,"  there  might  also  be  reference  to  the  mas- 
ter in  the  kings  bench;'*  or  to  the  prothouotaries  in 
the  common  pleas.^  A  writ  of  inquiry  was  a  mere 
inquest  of  office  to  inform  the  conscience  of  the 
court,  and  the  court  itself  might  assess  the  damages 
with  the  assent  of  plaintiff.** 

In  the  United  States,  in  some  jurisdictions,  a'  pro- 
cedure substantially  similar  to  the  English  praetice 
has  been  followed."     In  such  case  the  hearing  is 


Mich. — Slnnock  v.  Wayne  County 
Clr.  Judge.  »7  Ulch.  476,  66  NW  860. 

Mo. — Rldtrley  v.  The  Reindeer,  27 
Mo.  442;  Summers  v.  Tlce,  1  Mo.  319; 
Dent  V.   MorrlBon,   1   Mo.   130. 

N.  Y. — O'Donnell  v.  ..Hecker.  S 
HowPtNS  384;  Ck>ok  %»  Tuttle,  2 
Wend.    289.  ^ 

17.  Leavenworth  v.  Hicks,  1  Kan. 
571;  Froust  v.  Bruton,  16  Mo.  619; 
King  V.  Rhode  Island  Co.,  27  R.  I. 
112,  60  A  837.  See  Stansbury  v. 
Keady,  29  Md.  361  (holdinK  that 
there  is  no  restriction  of  the  time 
to   either  term). 

IK     Cook  v.   Cooper,    4   Del,   189. 

[a]  nituttratlonf— Where  no  as- 
sessment had  been  made  for  four- 
teen years,  and  the  original  plaintiff 
and  defendant  were  both  dead,  the 
court  will  refuse  to  make  an  order 
for  the  ascertainment  of  the  amount 
against  the  surety.  Cook  v.  Coot>er, 
4  Del.    189. 

19.  Cairo,  etc.,  R.  Co.  T.  Holbrook. 
72  111.  419;  Leavenworth  v.  Hicks, 
McC.  (Kan.)  160;  Oemmell  v. 
Davis,  71  Md.  468.  18  A  956.  See 
Papsxyckl   v.  Ourka,   198   Hi.  A.   607. 

SO,  Mich.  —  Slnnock  v.  Wayne 
County  Cir.  Judge,  97  Mich.  476,  66 
NW  860;  Mason  v.  Reynolds.  33 
Mich.  60;  Wheeler  v.  Wllklns,  19 
Mich.  78;  Falte  v.  Hart,  1  Mich.  N. 
P.  60. 

Minn. — Davis  v.  Red  River  Lum- 
ber Co.,  61  Minn.  634,  63  NW  1111. 

N.  Y. — Mathot  v.  Triebel,  102  App. 
Dlv.  426,  92  NYS  612;  Nichols  v. 
Nichols,  10  Wend.  660;  Fenton  v. 
Oarllck,    6    Johns.    287. 

Pa. — Moore  v.  Heiss,  4  Yeates  261; 
Duncan  v.  Lloyd,  1  Miles  850;  Con- 
nell  v.  Miller,  1  Pa.  C.  PI.  67;  Boyer 
V.  Jones,  1  Woodw.  498. 

Wis. — Frankfort  Bank  ▼.  Country- 
man, 11  Wis.  398;  Coe  v.  Straus,  11 
Wis.  72;  Rose  v.  Barr,  2  Wis.  492; 
Holmes    v.    Lewis,    2    Wis.    83. 

[a]  IB  How  Toik  (1)  under  the 
practice  prior  to  the  code,  requiring 
that  the  same  notice  as  the  notice 
for  trial  should  be  given  of  the  as- 
sessment of  damages  by  the  clerk, 
or  of  the  execution  of  the  writ  of 
Inaulry  (Green  v.  Outhrie,  10  Johns. 
128);  (2)  it  wa»  necessary,  to  en- 
title a  defendant  to  such  notice,  that 
he  should  make  some  appearance  in 
the  case  before  the.  expiration  of  the 
statutory  time  for  answering  (Lynde 
V.  West,  IS  Wend.  235).  And  to 
the'  same  efFect  under  a  later  provi- 
sion of  the  code  see  Pearl  v.  Ro- 
bltschel.  2  Daly  60. 

[b]  SoAoleBOT  of  noHo*^.— (1)  A 
notice  to  defendant  that  a  writ  of 
inquiry    will   be   executed   on   a   cer- 


tain day  "provided  an  interlocutory 
Judgment  shall  then  have  been  ob- 
tained in  this  cause"  is  sufficient, 
inasmuch  as  the  proviso  may  be  re- 

Jected  as  surplusage.  Oothottt  v. 
looth,  12  Johns.  (N.  T.)  161.  (2) 
So  too  a  notice  need  not  necessarily 
state  the  place  where  the  assessment 
will  be  made.  Beeson  v.  HoUister, 
11  Mich.   193. 

[c]  VvoB  whom  MTvad.— A  notice 
to  assess  damages  upon  a  default 
Judgment,  entered  upon  a  sheriff's 
bond/  is  properly  served  upon  the 
sheriff  and  his  sureties,  and  need  not 
be  served  upon  the  attorney  who 
appeared  for  defendants  In  the  suit 
on  the  bond.  State  v.  Hamilton,  10 
N.   J.   L.    190. 

Cd]  'Who  may  clvs,i— Such  notice 
may  be  given  by  any  attorney  se- 
lected by  tiie  parties  interested  in 
obtaining  the  assessment,  although 
such  attorney  was  not  the  one  em- 
ployed In  the  original  suits  on  which 
the  assessment  is  to  be  made.  State 
V.  Hamilton;  10  N.  J.   L.  190.  ; 

SI.  Trumbull  v.  Peck,  17  Wis. 
266. 

aa.  Kelsey  v.  •  Covert,  •  AbbPr 
(N.   Y.)    338   note,   16   HowPr   92. 

03.  Evans    v.    Bowlin,    9    Mo.    406. 

04.  Cairo,  etc,  R.  Co.  v.  Holbrook, 
72   IlL  419.  ^      ^, 

05.  Varnum  v.  American  Bonding, 
etc.,  Co.,  156  111.  A.  806;  Ostrobramy 
V.  Barczaltis,  139  111.  A.  94;  Williams 
V.  Norton,  136  III,  A.  112;  American 
Mail  Order  Ck>.  v.  Marsh,  118  111.  A. 
248:  Chicago,  etc.,  Baectrlc  R.  Co. 
V,  iCrempel.  116  III.  A.  263;  Mathot 
V.  Triebel,  102  App.  Div.  426,  92  NTS 
B12. 

[a]  SennnMr.— A  demurrer  to 
the  complaint  being  equivalent   to  a 

feneral  appearance  by  defendant 
Ctode  Civ.  Proc.  {  421),  where  the 
demurrer  is  overruled,  although  de- 
fendant falls  to  answer  over,  he  la 
entitled,  under  I  1219,  to  notice  of 
the  assessment  of  damages  by  the 
clerk,  as  well  as  of  the  application 
to  the  court  for  Judgment.  Mathot 
V.  Triebel,  102  App.  Div.  426,  92  NYS 
512. 

ae.  See  Price  v.  Dearborn,  34 
N.  H.  481;  Hickman  v.  Baltimore, 
etc.,  R.  Co.,  30  W.  Va.  296,  4  SB  654, 
7  SB  456. 

[al  Torm  of  intailocntoxy  JtiSg- 
ment, — The  Judgment  entry  Is  "that 
the  plaintiff  ought  to  recover  his 
damages;  but  because  the  court 
know  not  what  damages  the  said 
plaintiff  hath  sustained,  therefore 
the  sheriff  is  commanded  that,  by 
the  oaths  of  twelve  honest  and  law- 
ful  men,   he   Inquire   into  said  dam- 


ages, and  return  such  inquisition  into 
court."  Price  v.  Dearborn,  34  N.  H. 
48.  486  [quot  Jacobs  L.  D.];  Hick- 
man V.  Baltimore,  etc.,  R.  Co.,  SO  W. 
Va.    296,    4   SB   664,    7    SB    465. 

37.  £lee  Price  v.  Dearborn,  84 
N.  H.  481;  Hickman  v.  Baltimore, 
etc..  R.  Co.,  30  W.  Va.  296,  4  SB 
664,   7   SB   465. 

88.  See  Price  v.  Dearborn,  84 
N.  H.  481;  Hickman  v.  Baltimore, 
etc.,  R.  Co.,  30  W.  Va.  296,  4  SB  664, 
7    SB   466. 

as.  See  Price  v.  Dearborn,  34 
N.  H.  481;  Hickman  v.  Baltimore, 
etc.,  R.  Co.,  30  W.  Va.  296,  4  SB  664, 
7  SB  455. 

aOk  See  Price  v.  Dearborn,  34 
N.  H.  481;  Hickman  v.  Baltimore, 
etc.,  R.  Co.,  30  W.  Va.  296,  4  SB  654. 
7  SB  465. 

31.  See  Price  v.  Dearborn,  34 
N.  H.  481;  Hickman  v.  Baltimore, 
etc..  R.  Co.,  30  W.  Va.  296,  4  SB  654. 
7   SB  465. 

sa.  See  Price  v.  Dearborn,  34 
N.  H.  481;  Hickman  v.  Baltimore, 
etc..  R.  Co.,  30  W.  Va.  296,  4  SB  664, 
7  SB  466. 

33.  See  Warren  v.  Kennedy,  1 
Helsk.    (Tennj    437. 

34.  See  Warren  v.  Kennedy,  1 
Helsk.    (Tenn.)   437. 

85.  See  supra  (  345. 

86.  See  Dent  v.  Morrison,  1  Mo. 
180;  Bank  v.  Thayer,  2  Watts  *  S. 
(Pa.)  443;  Smith  v.  Vanderhorst,  12 
S.  C.  L.  328,  10  AmD  674;  Warren 
V.  Kennedy,  1  Helsk.   (Tenn.)  437. 

87.  Ark. — Bvans  v.  Parks,  10  Ark. 
306. 

N.  T. — Stanley  v.  Anderson,  1 
CodeRep  52. 

N.  C. — Ramsour  v.  Harshaw,  80 
N.  C.   480. 

Pa. — American  Soda  Water  Co.  v. 
Taggart,  46  Pa.  Super.  123;  Miller 
V.   Jackson,   38   Pa.   Super.   477. 

S.  C. — Solomon  v.  Harvey,  10  S.  C. 
L.    81. 

See  Bradford  &  Co.,  Inc.  v.  U.  S. 
Tent,  etc.,  Co.,  198  111.  A.  606;  Brown 
V.  King,  1  BU>b  (Ky.)  462  (holding 
failure  to  issue  a  writ  before  the 
Jury  was  sworn  not  material  since 
the  act  of  the  court  in  allowing  the 
Jury  to  be  sworn  was  equivalent  to 
an  order). 

[a]  m  an  •QV^ty  •nit  a  writ  of 
Inquiry  was  never  ordered,  and  h 
sheriff's  Jury  had  no  Jurisdiction  to 
assess  the  damages;  if  the  court 
required  information  on  any  subject 
it  sent  the  case  to  a  court  of  com- 
mon law  on  a  feigned  issue,  and  had 
such  subject  submitted  to  a  Jury 
regularly  summoned  and  impaneled 
before  a  Judge.     Kreltz  v.  Frost,  65 
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before  the  sheriff"  or  his  deputy,"  and  the  jury 
is  a  special  one  of  twelve  men  summoned  by  the 
sheriff  for  that  particular  purpose.'**'  In  other  ju- 
risdictions, the  jury  is  taken  from  the  regular 
panel,*^  or  an  alternative  practice  is  permitted  *'■  in 
the  discretion  of  the  court.'"  In  further  variance 
from  the  English  practice,''*  in  some  jurisdictions,  al- 
though a  writ  of  inquiry  issues,*'  the  inquiry  is  made 
by  a  jury  under  instructions  from  the  court  and  the 
verdict  is  returned  into  court.**  So  in  some  juris- 
dictions, in  the  discretion  of  the  court,  an  appilica- 
tion  may  be  granted  to  have  the  writ  of  inquiry 
executed  l^efore  the  judge  of  the  court,*^  especially 
where  important  questions  of  law  are  likely  to  arise, 
or  the  questions  of  law  and  fact  are  mixed.*"  Such 
an  application  will  not  be  gnranted  nierely  because 
large  damages  are  claimed.*'  A  writ  of  inquiry 
should  show  the  preceding  steps  that  have  been 


taken  in  the  case.'"  It  has  been  held  that  it  can 
lawfully  issue  only  where  the  record  shows  a  judg- 
ment by  default  '^  and  a  rule  or  order  of  the  court 
awarding  it,*^  although  it  has  also  been  held  that 
if  an  inquest  of  damages  has  been  properly  taken 
it  cannot  be  vitiated  by  showing  that  no  positive 
award  of  the  writ  was  made.**  The  inquisition  is 
amendable."* 

[$  353]  7.  Hearing  in  Behalf  of  Defaulted 
Party— a.  Bight  and  ^Extoit  of.  With  the  excep- 
tions already  noted,  the  effect  of  a  failure  to  plead 
on  demurrer  overruled,"  or  on  a  default  by 
defendant,  is  to  admit  the  cause  of  action  and 
that  something  is  due  plaintiff,  although  not  any 
particular  sum  more  than  a  nominal  amount.**  De- 
fendant may  introduce  proof  to  reduce  the  claim  to 
nominal  damages;*'  he  may  object  to  evidence;" 
he   may   cross-examine   the   opposite   party's   wit- 


Barb.  (N.  T.)  474.  See  Forsyth  v. 
Wheeling,  19  W.  Va.  318  (where  It 
Is  held  that,  on  the  principle  that 
a  court  of  equity,  bavlng  taken  juris- 
diction of  the  subject  matter,  will 
settle  all  the  rights  of  the  parties 
In  relation  thereto,  if  a  question  of 
damages  sustained  prior  to  the  in- 
stitution of  the  suit  is  involved  the 
court  should  ascertain  by  a  commis- 
sioner or  an  issue  quantum  daranifl- 
catus  the  amount  thereof  and  ren- 
der   judgment    accordlpgly), 

[bl  Whm  and  ptoo«  or  azsentloa. 
—A  wrjt  of  Inquiry  may  be  executed 
In  vacation  as  well  as  in  term  time. 
It  may  be  executed  in  any  place 
within  the  sheriff's  bailiwick.  Vo-n 
Landlngham    v.    Fellows,    2    111.    23.1. 

38.  Havs  v.  Berryman,  19  N.  T. 
Super.  679;  TiUotson  v.  Cbeetham,  2 
Johns.     (N.    Y.)     63     [rev    on    other 

grounds   5   Johns.    430];   Richards   v. 
wetier,    8    HowPr    (N.    T.)    413,    1 
CodeReb    117:    Stanley    v.    Anderson, 

1  CodeRep  (N.  T.)  62;  Hoyt  v.  Car- 
son, 60  Pa.  Super.  172;  American 
Soda  'Water  Co.  v.  Tagnirt,  46  Pa. 
Super.  123;  Miller  v.  Jackson,  38 
Pa.    Super.    477;    Denny   v.    Trapnell, 

2  WHs.   C.  P.   378.   95   Reprint   872. 
[a]     That  dafsadaat'a  attoraay  Is 

also  ths  attonMT  of  tli*  ShsriS  does 
not  show  such  interest  in  that  ofll- 
cial  as  to  necessitate  the  assessment 
being  made  before  the  court  instead 
of  before  the  sheriff  or  sherifC's  jury. 
Hays  v.  Berryman,  19  N.  Y.  Super. 
«79. 

39.  Jackson  v.  Rathbone,  8  Cow. 
(N.  Y.)  296  (holding,  in  an  action 
where  the  writ  was  executed  before 
the  under  nherlfT  of  a  city,  that  the 
fact  that  the  sherifT  and  the  coroner 
were  members  of  a  society  against 
which  a  suit  was  brought  depending 
upon  the  same  title  as  that  in  issue 
in  the  writ  of  inquiry  did  not  dis- 
qualify such  officer  on  the  ground 
of  Interest). 

40.  RIckards  v.  Swetser,  3  How 
Pr  (N.  Y.)  413,  1  CodeRep  117;  Amer- 
lean  Soda  Water  Co.  v.  Taggart,  46 
Pa.  Super.  123;  Miller  v.  Jackson,  38 
Pa.  Super.  477;  'Warren  v.  Kennedy, 
1  Helsk.  (Tenn.)  437. 

[a]  Mwsarliw  snch  JntT  to  do 
aor*  thaa  !•  reqnlzed  of  thsin  does 
not  vitiate  the  acts  which  they  prop- 
erly perform,  and  therefore,  while 
it  Is  informal.  It  la  not  erroneous  to 
swear  them  to  try  the  Issues  joined, 
instead  of  to  determine  the  amount 
of  damages.  Roberts  v.  Swearengen, 
Hard.    (Ky.)    121. 

41.  Chase  v.  Levering,  27  N.  H. 
295. 

43.  Mtna.  Ins.  Co.  v.  Phelps,  27 
111.  71,  81  AmD  217.  And  see  Tut- 
tle  V.  -Mechanics',  etc..  Loan  Co'.,  8 
Whart.  (Pa.)  216;  Wright  v.  Crane, 
13  Serg.  &  R.  (Pa.)  447;  McKeown 
v.  Union  Pass.  'R.  Co.,  15  WklyNC 
(Pa.)  125  (all  holding  that  under  the 
act  of  1772  an  inquiry  by  the  Jury 
attending  the  same  or  the  next  term 


may   be   ordered.   Instead    of   an   as- 
sessment by  a  sherifC's  Jury). 

43.  Bossout  V.  Rome,  etc.,  R.  Co., 
131  N.  Y.  37,  29  NE  '753;  Elsey  v. 
International  R.  Co.,  93  App.  Div. 
116,  87  NYS  28;  Bornstein  v.  Faden, 
84    Misc.    267,    145    NYS    758. 

44.  See  supra  notes   26-36. 

45.  Warren  v.  Kennedy,  1  Helsk. 
(Tenn.)    437.  , 

40,  Mtna.  Ins.  Co.  v.  Phelps,  27 
111.  71,  81  AmD  217;  Bell  v.  Aydelott, 
1  111.  46;  Warren  v.  Kennedy,  1 
Helsk.  (Tenn.)  487;  Lacher  v.  Will, 
6  Wis.  282. 

47.  Dunkel  v.  Cramer  Hill  Ferry 
Co.,  61  N.  J.  L.  208,  41  A  676;  Jer- 
sey City  V.  Chase.  30  N.  J.  L.  233; 
White  V.  Hunt,  6  N.  J.  L.  830;  Elsey 
V.  International  R.  Co.,  93  App.  Dlv. 
115,  87  NYS  28;  Bornstein  v.  Faden, 
84  Misc.  266,  145  NYS  768;  Peck 
V.  Corning,  2  HowPr  "(N.  Y.)  84. 
See  also  Joannes  v.  Flak,  26  N.  Y. 
Super.  710  (holding  that,  after  plain- 
tiff had  procured  an  order  for  an 
assessment  by  a  sheriff's  jury,  he 
could  not  have  the  damages  assessed 
by  a  jury  before  a  judge  of  the  court 
In  the  absence  of  a  showing  that  any- 
thing new  had  been  discovered). 

[a]  In  Bhod*  lalaad  the  statute 
does  not  prohibit  the  court  from 
calling  a  jury  to  Its  aid,  but  the 
damages  are  nevertheless  assessed 
by  the  court,  which  may  award  more 
or  less  than  the  amount  awarded 
by  the  Jury.  Dyson  v.  R.  I.  Co.,  25 
R.   I.   600,   57  A   771,  65   LRA   236. 

48.  Cazneau  v.  Bryant,  18  N.  Y. 
Super.  668,  4  AbbPr  402;  Bornstein 
V.  Faden,  84  Misc.  256,  145  NYS  758; 
Tillotson  V.  Cheetham.  2  Johns. 
(N.  Y.)  107  [rev  on  other  grounds 
5  Johns.'  4301. 

49.  Dunkel  v.  Cramer  HIU  Ferry 
Co.,  81  N.  J.  L.  208,  41  A  676;  White 
v.   Hunt,   6   N.   J.   L.    330. 

50.  Boycr  v.  Jones,  1  Woodw. 
(Pa.)  498  (holding  that,  while  It  was 
not  necessary  that  the  writ  should 
recite  the  whole  of  plaintiff's  decla- 
ration, yet  where  it  merely  directed 
the  sheriff  to  inquire  as  to  the  dam- 
ages sustained  by  plaintiff  "by  oc- 
casion of  the  premises,"  where  the 
only  "premises'  set  out  conalated  in 
an  allegation  that  defendant  'had 
been  attached  to  answer  plaintiff  In 
a  plea  of  trespass,  it  is  ln.<<ufflcient, 
as  it  does  not  appear  that  judgment 
had  been  entered). 

61.     See  supra  (349. 

58.  Wright  V.  Williams,  2  Wend. 
(N.  Y.)  632.  See  Eaatgate  v.  Hunt, 
3  NYLegObs  77  (holding  that,  where 
special  ball  was  required,  the  writ 
should  not  be  executed  without  a 
rule  of  the  court  awarding  it,  but 
that  on  a  judgment  on  demurrer  no 
I'ule    therefor    was    necessary). 

[a]  A  mistake  of  th*  fonuAl  de- 
■crltMloa  of  th*  court  before  which 
the  writ  is  returned  is  not  fatal,  but 
is  cured  by  the  statute  of  jeofails. 
Richardson     v.     Backus,     1     Johns. 


(N.  Y.)   69. 

53.  Brown  v.  King,  1  Bibb  (Ky.) 
462.  See  Wright  v.  Williams,  2 
Wend.  (N.  Y.)  632  (holding  that  the 
rule  might  be  entered  nunc  pro  tunc 
on  payment  of  costs). 

54.  Moore  v.  Helss,  .4  Yeates 
(Pa.)    378. 

[a]  XUnatnrtiOB.  —  An  inquisition 
on  a  writ  of-  Inquiry  of  damages.  In 
which  the  names  of  the  jurors  are 
omitted,  may  be  amended.  Moore 
V.    Helss.    4    Yeates    (Pa.)    378. 

66.  Havens  v.  Hartford,  etc,  R. 
Co.,  28  Conn.  69  (holding  that,  after 
the  overruUng  of  a  demurrer,  the 
case  8tan%R  with  reference  to  the 
evidence  necessary  for  plaintiff  and 
admissible  for  defendant,  the  same 
as  It  would  have  stood  upon  a  de- 
fault). 

HeoasaltT  of  aaMaauuit  of  dam- 
t*m  see  supra  i  342. 

56.  Conn. — Shepard  -V.  New  Ha- 
ven, etc.,  Co.,  45  Conn.  64;  Sher- 
wood V.  Height.  26  Conn.  482.  See 
Welch  V.  Wadsworth,  86  Conn.  149. 
79  AmD  239  (where  It  Is  said  that 
the  rights  of  the  parties,  beyond  the 
mere  admission  of  the  cause  of  ac- 
tion, are  neither  strengthened  nor 
impaired  by  a  judgment  by  default). 

Fla. — Russ   V.    Oilbert,    19    Pla.    54. 

Ind. — Smith  v.  Ferguson,  2  Ind. 
454;-  Sneaghan  v.  Briggs,  Wlls.   76. 

Iowa. — Burlington,  etc.,  R.  Co.  v. 
Shaw,  6   Iowa  463. 

Me.— Begg  v.  Whittier.  48  Me.  314. 

N.  Y. — Foster  v.  Smith,  10  Wend. 
377. 

N.  C— Parker  v.  Smith,  64  N.  C. 
291. 

Or. — ^VulUeumier  v.  Oregon  Water 
Power,  etc.,  Co.,  55  Or.  129,  105  P 
706. 

S.  C. — Lanneau  v.  Ervin,  46  S.  C. 
L.  31. 

Vt.— Seaver  v.  Wilder,  68  Vt.  42J, 
35    A    351. 

[a]  AppUoatloa  of  ml«r— Defend- 
ant is  entitled  to  a  hearing  In  dam- 
ages in  an  action  of  scire  facias  on 
a  debt  taken  under  foreign  attach- 
ment. Loewe  v.  Union  Sav.  Bank. 
226    Fed.    294    (Connecticut). 

57.  Hlghtower  v.  Hawthorn,  1- 
F.  Cas..  No.  6.478b.  Hempst.  42;  Pitt- 
man  v.  Colbert,  120  Ga.  341,  47  SE 
948:  Bridges  v.  Stephenson.  10  111 
A.  369;  St.  Louis,  etc..  R.  Qrf  v.  Zum- 
walt,  81  Okl.  159.  120  P  640. 

88.  Lym  v.  Block,  32  Misc.  692. 
66  NYS  503:  St.  Louis,  etc..  R.  Co. 
v.  Denson,  (Tex.  Civ.  A.)  26  SW  266. 

[a]  SnllscB  on  •bjMrOonar— (1) 
Where  the  justice  at  an  Inquest  re- 
fuses to  entertain  an  objection  by 
defendant's  counsel  to  evidence  of- 
fered by  plaintiff,  but  subsequently 
offers  to  rule  on  the  objection  if  de- 
fendant Insists,  such  subsequent  of- 
fer will  cure  the  error  in  the  pre- 
vious refu.sal.  Lym  v.  Block.  JI 
Misc.  692,  66  NYS  1 503.  (2)  Where 
defendant's  counsel  at  an  Inquest 
fails  to  give  a  reason  why  he  deems 
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nesses,""  although  not  for  the  purpose  of  interposing 
a  defense;""  and  in  most  jurisdictions  he  may  in- 
troduce 'witnesses  in  his  own  behalf,*^  address  the 
jvry,*'  ask  instructions  of  the  court  concerning  the 
law,"  challenge  a  juror,**  and  move  for  a„  new 
trial,  and  by  a,  bill  of  exceptions  reserve  any  ques- 
tions affecting  the  damages;*"  but  inasmuch  as  a 
defendant  has  a  right  to  appear  and  object  to  the 
introduction  of  testimony,  he  cannot  after  a  failure 
to  do  so  have  the  judgment  struck  out  because  of  the 
admission  of  illegal  testimony  on  the  ground  of  sur- 
prise or  irr^ularity,**  although  it  would  seem  that 
if  such  evidence  induces  a  judgment  clearly  ex- 
cessive he  is  entitled  to  relief.*'  The  fact  that  de- 
fendant cannot'  be  present  at  the  assessment  of  dam- 
age by  a  sheriff's  jury  is  no  reason  for  postpon- 
ing it,  unless  it  also  appears  that,  if  he  were  pres- 
ent, he  could  give  evidence  tending  to  lessen  the 
verdict,  and  that  the  faets  which  it  is  proposed  to 


a  question  of  plaintiff  to  which  he 
objects  improper,  it  Is  not  incum- 
bent on  the  Justice  to  make  a  ruling 
on  such  question's  competency.  Lym 
V.    Blo^   supra. 

M.  Fla. — WatsAi  v.  Seat,  8  Fla. 
446. 

Oa. — Plttman  v.  Colbert,  120  Oa. 
241.    47   SB   948. 

111.— North  T.  Klxer,  72  111.  172; 
Herrlngton  v.  Stevens,.  26  111.  298; 
Chicago,  etc.,  R.  Co.  v.  Ward,  16  111. 
S22;   Loeike  v.   Orant,    120   111.  A.   74. 

Ind. — Brlggs  v.  Snegban,  45  Ind. 
14. 

Iowa. — Cook  v.  Walters,  4  Iowa 
72. 

N.  T.— Lym  v.  Block,  32  Misc.  692, 
66  NTS  50Z:  Kerker  v.  Carter,  1 
Hill    101. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Zumwalt,    81    Okl.    169,    120   F   640. 

Tex. — St.    Louis,    etc.,    R.    Co.    v. 
Denson.    (Civ.   A.)    26    SW  265. 
'     Eng. — Williams  v.  Cooper,  3  Dowl. 
P.    C.    204. 

eo.  Foreman  Shoe  Co.  v.  Lewis, 
191  111.  155,  60  NE  971;  Lym  v.  Block, 
32  Misc.  692.  66  NTS  503;  Kerker  v. 
Carter,    1    Hill    (N.    T.)    101. 

61.  North  V.  Kiaer,  72  111.  172; 
Herrington  v.  Stevens,  26  111.  298; 
Chicago,  etc.,  R.  Co.  v.  Ward.  16 
111.  522  [overr  as  to  the  right  of 
defendant  to  introduce  evidence  on 
his  own  behalf  and  take  a  bill  of 
exceptions  GlUet  v.  Stone,  2  111.  539; 
Morton  v.  Bailey.  2  111.  213,  27  AmD 
767];  Brlggs  v.  Sneghan.  45  Ind.  14; 
St.  Louis,  etc.,  R.  Co.  v.  Zumwalt, 
31  Okl.  159,  120  P  640.  Contra  Cook 
V.  Walters,  4  Iowa  72  [dlst  Hutchin- 
son V.  Sangster,  4  Greene  (Iowa) 
3401  (holding  that  defendant'^  pro- 
hibition of  the  right  to  Introduce 
evidence  on  his  own  behalf  and  ask 
instruction  of  the  court  was  clearly 
determined  by  the  language  of  the 
code):  St.  Louis,  etc..  R.  Co.  v.  Den- 
son.   (Tex.  CIV.  A.)    26  SW  265. 

6a.  Watson  v.  Seat,  8  Fla.  446; 
Brlftgs   v.    Sneghan,    4S   Ind.    14. 

63.  O'Connor  v.  Brucker,  117  Qa. 
451,  43  SB  731;  Herrington  v.  Stev- 
ens. 26  in.  298;  CHiicago,  etc.,  R.  Co. 
V.  Ward,  16  111.  622;  Brlggs  v.  Snig- 
han,  46  Ind.  14;  Roe  v.  (Jrutchfleld,  1 
Hen.  &  *r.  (11  Va.)  361. 

•4.  Toholo  v.  Mitchell.  2  Stew.  & 
P.  (Ala.)  125:  Roe  v.  Crutchfleld,  1 
Hen.  &  M.  (11  Va.)  361.  See  Tlllott- 
son  V.  CHietham,  2  Johns.  (N.  T.) 
63  [rev  on  other  grounds  B  Johns. 
430,  and  clt  RoUe  Abr.  tit  "Trial"] 
(from  which  it  would  seem  that  a 
challenge  cannot  be  made  to  one  of 
a  sheriff's  Jury  on  a  writ  of  damages, 
because  such  proceeding  Is  only  an 
Inquest  of  office,  and  the  sherllf  does 
not    act    Judicially). 

"In  England,  pending  the  rule  for 
Judgment,  after  the  execution  of  the 
writ  of  inquiry,  the  defendant  may 
move  to  set  aside  the  Inquisition  on 
account  of  an  objection  to  the  Jury, 
or  mode  of  returning  them,  &c.  If 
this  is  the  case  he  certainly  would 


be  authorised  at  the  time  the  Jury 
was  Impanelled  to  make  the  inquisi- 
tion, and  before  they  were  sworn,  to 
challenge  one  or  more  of  them  for 
the  same  objection."  Toholo  v. 
Mitchell,  2  Stew.  &  P.  (Ala.)  125, 
127. 

es.  C^airo,  etc.,  R.  Co.  v.  Bolbrook, 
72  III.  419;  Commett  v.  Pearson,  18 
Me.  344. 

66.  Green  v.  Hamilton,  16  Md.  317, 
77    AmD    295. 

67.  State  Bank  v.  Vaughan,  20 
S.  C.  L.  556. 

68.  Samuels  v.  Bryant,  14  Abb 
PrNS    (N.  T.)    442. 

69.  Shepard  v.  New  Haven,  etc., 
Co..  45  Conn.  54.  See  Wells  v.  Ted' 
rick,  69  111.  A.  203;  Miller  v.  Jackson, 
38    Pa.   Super.   477. 

70.  Began  v.  New  Tork,  etc.,  R. 
Co.,  60  Conn.  124,  22  A  503,  25  AmSR 
306;  Munford  v.  Wflson,  19  Mo.  669; 
Covington  v.  Rogers,  18  S.  C.  L.  407; 
Mathews  v.  Sims,  9  S.  C.  L.  103; 
Lyman  v.  James,  87  Vt.  486,  89  A 
932. 

"The  defendants,  by  their  omission 
to  deny  them,  are  held  to  have  ad- 
mitted the  truth  of  all  well  pleaded 
material  allegations  in  the  declara- 
tion, and  the  consequent  right  of 
the  plaintiff  to  a  Judgment  for  a  lim- 
ited sum,  that  is,  for  nominal  dam- 
ages' and  costs,  without  the  Intro- 
duction of  evidence.  This  is  the  ex- 
tent of  the  advantage  gained  by  the 
plaintiff  from  that  ornisslon;  if  he 
is  not  satlsfled  with  nominal,  and 
seeks  greater  damages,  he  must  pro- 
ceed to  prove  the  amount,  and  the 
declaration,  so  far  forth  as  the  in- 
creased amount  Is  concerned,  re- 
mains subject  to  the  rules  of  plead- 
ing and  evidence,  and  the  proof  must 
follow  the  allegations  as  closely  as 
If  the  case  stood  upon  the  general 
issue.  If  therefore,  in  proving  the 
greater  damages,  the  plaintiff  proves 
that  they  resulted  entirely  from  a 
wrong  which  he  has  not  declared 
upon,  this  evidence  forces  him  back 
to  the  nominal  Judgment."  Shepard 
v.  New  Haven,  etc.,  R.  Co.,  45  Conn. 
64,   58. 

71.  Maund  v.  Loeb.  8?  Ala.  374, 
6  S  376;  Martin  v.  New  Tork.  etc., 
R.  Co.,  62  Conn.  331,  25  A  239;  Mack- 
lln  V.  Ruth,  4  Del.  87;  Scottish  Nat. 
Ins.  Co.  of  America  v.  Adams,  122 
111.  A.  471;  Lossman  v.  Knights,  89 
111.   A.    437. 

[a]  ninatnttloii.  —.The  execution 
of  a  bond  with  a  collateral  condi- 
tion need  not  be  proved  on  an  in- 
quiry of  the  damages  after  a  Judg- 
ment has  been  rendered  by  default, 
as  the  cause  of  action  is  thereby  ad- 
mitted.    Macklln  v.  Ruth,   4   Del.   87. 

72.  Allen  v.  Lioteau,  9  Mart.  (La.) 
459;  Mankleton  v.  Lilly,  3  NTSt  421; 
Bates  V.  Loomls,  5  Wend.  (N.  T.) 
134:  American  Lumber  Co.  v.  Drexel 
Furniture  Co.,  167  N.  C.  566,  83  SB 
801. 

Xomlaal  aummfm  geiundlx  see 
supra  {{  56-67. 


prove  by  him  are  denied  by  plaintiffs." 

[i  354]  b.  Evidence.  The  rules  of  evidence,  in 
the  assessment  of  damages,  are  in  no  way  relaxed  ;** 
both  parties  must  confine  themselves  to  sncfh  ques- 
tions of  damage  and  matters  of  aggravation  or  miti- 
gation as  are  authorized  by  the  pleadings.'"'  As 
the  default  admits  a  cause-  of  action,  proof  thereof 
need  not  be  offered,'^  and  plaintiff  is  entitled  to 
nominal  damages  without  introdueii^  evidence.'^ 
His  petition  is  not,  however,  to  be  taken  as  true, 
and  if  he  would  recover  a  greater  amount  he  must 
prove  the  same.'"  Generally  speaking,  all  evidence 
eonforming  to  the  pleadings  and  tending  to  show 
the  amount  of  the  demand  or  matters  in  aggrava- 
tion of  the  injury  is  admissible;'*  while  under  like 
limitations  evidence,  tending  to  mitigate  or  reduce 
the  damages  is  admissible  on  behalf  of  defendant." 
Evidence  of  matters  which  would  have  constituted  a 
good  plea  in  bar  to  the  cause  of  action  is  generally 
73.    Conn. — Hoyt  ~ 


V.  New  Tork, 
etc.,  R.  Co.,  78  Conn.   709,  63  A  393. 

Ida. — Parka  v.  Wardner,  2  Ida. 
(Hasb.)    285,    13    P   172. 

Ky. — Burchett  v.  Herald,  98  Ky. 
530.  33  SW  85,  17  KyL  918;  Beam  v. 
Hayden,  6  Bush  426;  Daniel  v.  Judy, 
14  B.  Mon.  393.  But  see  Adkins  v. 
Kendrlck,  131  J/b.  779,  115  SW  814 
(holding  that,  although  the  confes- 
sion of  a  defendant  by  default  does 
not  admit  the  amount  of  damages 
claimed  In  the  petition,  plaintiff  was 
entitled,  in  an  action  for  alienation 
of  affections.  In  which  defendant,  al- 
though summoned,  filed  no  answer, 
to  have  his  damages  assessed  upon 
the  allegations  of  the  petition  with- 
out introducing  any  evidence  as  to 
such  damages,  since  the  truth  of  the 
allegatldhs  was  admitted  by  the  fail- 
ure to  answer).      , 

Mass. — Folger  v.  Fields,  12  Cush. 
93. 

N.  C. — American  Lumber  Co.  v. 
Drexel  Furniture  Co.,  187  N.  C.  565, 
83    SB   801. 

Wash. — Hadlan  v.  Ott,  2  Wash.  T. 
165,    3    P    826. 

7^  U.  S. — Keene  v.  Cooper,  14 
F.  Cas.  No.  7,641,  2  Cranch  C.  C. 
215;  MandevlUe  v.  Wasbftigton,  16 
F.    Cas.   No.   9,017,   1  Cranch  C.  C    4. 

Ala. — Kansas  City,  etc.,  R.  Co.  v. 
Sanders,  98  Ala.  293,  13  S  67. 

N.  T. — Jennings,  v.  Asten,  12  N,  T. 
Super.    695,    3   AbbPr  373. 

N.  C. — Graves  v.  CameToa,  161 
N.   C.    549,   77   SB  841. 

W.  Va. — Varney  v.  Hutchinson 
Lumber,  etc.,  Co.,  64  W.  Va.  417,  63 
SB  203. 

[a]     XIliwtr»ti0a6. — (1)    The    com- 

Jilalnt  may  properly  be  read  to  the 
ury  in  order  that  they  might  know 
what  the  facts  are,  although  It  is 
not  evidence  of  the  amount  of  dam- 
ages that  plaintiff  is  entitled  to 
recover.  Jennings  v.  Asten,  12  N. 
T.  Super .'^695,  S  AbbPr  873.  (2) 
PlalntlfTs  own  afHdavlt  of  the 
amount  of  the  damages  is  admis- 
sible in  evidence.  ''Keene  v.  Coop- 
er, 14  F.  Cas.  No.  7,641,  2  Cranch 
C  C.  215;  MandevlUe  v.  Washington, 
16  P.  Cas.  No.  9,017,  1  Cranch  C.  C. 
4.  (3)  Although  the  affldavit  filed  by 
plaintiff  with  the  declaration  pur- 
suant to  Code  (1906)  !  3866,  is  made 
legal  evidence  before  the  Jury  in  the 
execution  of  an  order  for  an  Inquiry 
of  damages,  plaintiff  is  not  limited 
in  his  proof  to  such  affidavit,  but 
may  otter  other  evidence.  Varney 
v.  Hutchinson  Lumber,  etc.,  Co.,  64 
W.    Va.    417,    63    SB    208. 

76.  Ark. — Jetton  v.  Smead,  29 
Ark.  372;  Mlsell  v.  McDonald,  26 
Ark.    38. 

Conn. — ^Batchelder  v.  Bartholomew, 
44  Conn.  494;  Dally  v.  New  Tork, 
etc,  R.  Co.,  32  Conn.  356,  87  AmD 
176. 

Me.— Begg  v.  Whlttler.  48  Me.  314. 

Mo. — Barclay  v.  Picker,  38  Mo. 
143. 

N.  H.— Willson  V.  Wlllson,  25  N.  H, 
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held  to  be  inadmisaible."  It  may.  however,  happen 
that  evidence  which  might,  if  used,  have  been  avail- 
able to  prevent  a  juc^meut  may  after  judgment 
be  available  to  reduce  the  damages  to  a  mere  nom- 


inal sum.^^  Evidence  in  support  of  a  set-off  pleaded 
is  inadmissible.'*  Any  reasonable  proof  of  the 
amount  of  the  debt  or  demand  is  prima  faeie  suffi- 


S3*.   67  AmD  32«. 

N.  Y. — Hays  v.  Berry  man,  19  N.  Y. 
Super.  679;  SaltUB  v.  Klpp,  12  N.  Y. 
Super.  64S.  3  AbbPr  382,  12  HowPr 
342;  Manktelow  v.  Lilly,  26  NYWkly 
DlK  354. 

Or. — VuUleuroler  v.  Power,  etc., 
Co.,  65  Or.  129,  106  P  70C. 

76.  Ala. — TennesHee  Coal,  etc., 
Co.  V.  King,  7<  S  982;  Dunlap  v. 
Horton,  49  Ala.  412;  Curry  v.  Wilson, 
48  Ala.  638;  Randolph  v.  Sharpe,  42 
Ala.  266;  Sterrett  v.  Kaster,  37  Ala. 
366;  Ewlnjr  v.  Feck,  17  Ala.  339. 

Conn. — Larabert  v.  Sanford,  56 
Conn.  437,  12  A  619. 

Ga. — O'Connor  v.  Brucker.  117  Qa. 
451,    43   SB    731. 

111. — ^Plair  v.  Pacific  Ebcpress  Co., 
261  III.  243,  96  NB  1089;  Cook  v. 
Skelton,  20  111.  107,  71  AmD  250; 
JerseyvUle  Shoe  Mfg.  Co.  v.  Bell, 
125  111.  A.  496.  See  Reeb  v.  Bosch, 
17  in.  A.  426  (holding  that  a  statu- 
tory writ  of  inquiry  to  assess  dam- 
ages on  subsequent  breaches  of  cov- 
enants in  a  bond  differs  from  the 
common-law  writ  on  default  entered. 
In  that  In  the  former  any  defense 
may  be  made  to  the  subject  matter 
of  the  new  assignment  that  could 
have  been  made  originally). 

Iowa. — Carleton  v.  Bylngton,  17 
Iowa  679. 

Md. — Lioney   v.   Bailey,   43   Md.   10. 

Mich.— Orinnell  v.  Bebb,  126  Mich. 
157.    86    NW    487. 

Mo. — Froust  v.  Bruton,  15  Mo.  619. 

N.  J. — Creamer  v.  Dikeman,  39 
N.  J.  L.   196. 

N.  Y. — City  Trust,  etc.,  Co.  v. 
American  Brewing  Co.,  1S2  N.  Y. 
285,  74  NB  948  [rev  93  App.  Dlv. 
606,  87  NYS  1130];  Foster  v.  Smith. 
10  Wend.   377. 

N.  C. — Banks  v.  Qay  Mfg.  Co.,  108 
N.  C.  282,  12  SE  741;  Lee  v.  Knapp, 
90  N.  C.  171;  Garrard  v.  Dollar,  49 
N.   C.   176,   67  AmD   271. 

Or. — ^Vullleumler  v.  Power,  etc., 
Co.,   65  Or.    129.   106   P  706. 

S.  C. — Wllthaus  v.  Ludecus,  89 
8.  C.  L.  326;  Covington  v.  Rogers,  18 
S.    C.    L.    407. 

Tenn. — Warren  v.  Kennedy,  1 
Helak.  437;  Union  Bank  v.  Hicks,  4 
Humphr.  327. 

Vt. — Granite  Sav.  Bank,  etc.,  Co. 
V.    Parry,    84    Vt.    159,    78    A    789. 

Eng. — De  Gaillon  v.  L'Aigle,  1  B. 
&  P.  868,  126  Reprint  957;  Stephens 
V.   Pell,   2   C.  &   H.   710. 

Ont. — Comstock  v.  Thistle,  7  U.  C. 
C.   P.   27. 

[a]  Application  of  ml*.— (1) 
Where  it  had  been  previously  deter- 
mined that  defendant  was  liable  to 
plaintiff  on  the  claim  sued  on,  the 
question  of  liability  could  not  be 
again  raised  at  a  hearing  before  an 
assessor  appointed  to  assess  dam- 
ages, or  by  a  request  for  a  ruling 
by  the  court  on  a  motion  'for  a  new 
trial.  National  Mach.,  etc.,  Co.  v. 
Standard  Shoe  Mach.  Co.,  186  Mass. 
44,  70  NE  1038.  (2)  A  default  Judg- 
ment in  favor  of  the  holder  of  notes 
was  conclusive  that  defendants  prom- 
ised the  payments  evidenced  by  the 
notes,  and  they  determined  the 
amount  of  recovery,  and  a  collateral 
written  agreement  which  showed  the 
promises  to  be  dlfTerent  from  the 
recitals  in  the  notes,  and  went  to 
defeat  part  of  the  recovery,  was  in- 
admissible in  the  proceeding  to  as- 
sess damages,  because  impeaching 
the  Judgment.  Granite  Sav.  Bank, 
etc.,  Co.  v.  Parry,  84  Vt.  159,  78  A 
789. 

77.  Gardner  v.  New  London.  63 
Conn.  267,  28  A  42;  Graves  v.  Cam- 
eron, 161  N.  C.  549.  77  NE  841;  Tur- 
ner V.  Carter,  1  Head  (Tenn.)  520; 
Chamberlin  v.  Murphy,  41  Vt.  110. 
See  Harman  v.  Goodrich,  1  Greene 
(Iowa)  13  (holding  that,  where  plain 


tin  In  replevin  was  nonsuited,  he 
might  still  show  that  defendant  sus- 
tained   no    substantial    damages    be 


cause  he,  plaintiff,  owned  the  prop- 
erty); Belt  V.  Worthlngton,  3  Gfll 
«  J.    (Md.)   247    (holding  that,   where 


defendant  In  an  action  on  a  replevin 
bond  suffered  default,  he  might  show 
that  be,  defendant,  owned  the  prop- 
erty,  in  mitigation  of  damages). 

[a]  Zlliutratlona. —  (1)  Evidence, 
if  offered  for  the  purpose  of  reducing 
the  liability  of  defendant  to  nomi- 
nal damages  only,  should  be  admitted, 
it  seems,  although  it  would  have 
been  available  to  defeat  the  right 
of  recovery  had  no  default  been  en- 
tered. Gardner  v.  New  London,  63 
Conn.  267,  28  A  42;  Turner  v.  Car- 
ter, 1  Head  (Tenn.)  620.  (2)  A  de- 
fault Judgment  for  want  of  an  an- 
swer in  an  action  for  conversion 
against  the  purchaser  of  the  mort- 
gaged chattels  established  liability 
only  for  nominal  damages,  so  that 
evidence,  on  the  inquiry  as  to  dam- 
ages, of  a  settlement  between  tlie 
mortgagor  and  mortgagee,  was  im- 
properly rejected,  aUl\ough,  If  plead- 
ed in  bar,  it  would  have  defeated  the 
cause  of  action.  Graves  v.  Cameron, 
161  N.  C.    549,    77   SB   841. 

[b]  Za  Oonaactlcatk — (1)  Under 
the  statute,  a  notice  of  Issues  to  be 
contested,  on  a  hearing  in  damages 
after  default  in  an  action  of  tort, 
puts  in  issue  the  truth  of  the  alle- 
gations of  paragraphs  of  the  com- 
plaint aa  to  which  notice  of  con- 
test Is  given,  and  the  hearing  in 
damages  becomes  a  trial  of  such  is- 
sues. O'Keefe  v.  Scoville  Mfg.  Co., 
78  Conn.  286,  61  A  961.  (2)  Plain- 
tiff has  the  burden  of  proof  only  as 
to  the  amount  of  damages,  and  de- 
fendant has  the  burden  of  proof  as 
to  everything  else,  including  plain- 
tiff's contributory  negligence.  Hoyt 
v.  New  York,  etc.,  R.  Co.,  78  Conn. 
709,  63  A  393.  (3)  In  an  action 
against  a  town  for  injuries  from  a 
defective  highway,  where  defendant 
suffered  a  default,  and  denied  that 
the  place  In  question  was  a  public 
highway,  the  burden  was  on  defend- 
ant to  prove  the  denial.  Paulsen  v. 
Wilton,  78  Conn.  68,  61  A  61.  (4) 
Where,  in  an  action  against  a  rail- 
road company  for  the  death  of  plain- 
tiff's intestate,  caused  by  being  run 
over  by  an  engine,  defendant  under- 
takes to  disprove  negligence  by 
showing  that  deceased  was  unlaw- 
fully on  its  tracks,  and  that  the  com- 
pany, in  the  operation  of  its  engine, 
discharged  Its  full  duty  to  one  thus 
unlawfully  on  the  tracks,  plaintiff 
is  rellevea,  on  the  hearing  to  assess 
damages  after  defendant's  default, 
from  proving  his  allegation  that  de- 
ceased wa.s  struck  while  on  the  cross- 
ing. Sullivan  V.  New  York,  etc.,  R. 
Co.,  73  Conn.  203,  47  A  131.  (5)  In 
an  action  against  a  city  for  the  death 
of  plaintiff's  intestate  owing  to  the 
alleged  negligence  of  Mhe  city,  the 
fact  that  plaintiff's  intestate  was 
a  fellow  servant'  with  the  servant 
Of  the  city,  whose  negligence  caused 
the  death,  could  not  be  considered  on 
a  hearing  In  damages,  where  defend- 
ant gave  no  notice  under  the  stat- 
ute. Hourigan  v.  Norwich,  77  Conn. 
35S,  69  A  487.  (6)  Defendant.  In 
an  action  of  tort,  may,  on  the  same 
day  that  it  fliea  a  notice  of  intention 
to  suffer  a  default,  file  its  notice 
of  Issues  to  be  contested  on  the  hear- 
ing of  damages,  although  Judgment 
by  default  has  not  then  been  actua- 
ally  rendered.  O'Keefe  v.  Scoville 
Mfg.  Co..  78  Conn.  286,  61  A  961. 
(7)  Gen.  Ct.  Rules  p  35  t  106,  requir- 
ing the  filing  of  notice  as  to  a  hear- 
ing in  damages  upon  default  within 
ten  days  after  notice  to  defendant 
from  the  clerk  that  Judgment  by  de 


fault  has  been  entered,  applies  only 
to  actions  other  than  actions  o{  tort, 
and  has  no  application  to  a  default 
In  an  action  of  tort.  O'Keefe  v.  Sco- 
ville Mfg.  Co.,  supra.  (8)  Where,  in 
an  action  in  tort,  the  rules  of  court 
required  defendant's  notice  of  inten- 
tion to  contradict  the  allegations  of 
the  complaint  in  case  a  hearing  in 
damages  should  take  place  to  be  filed 
within  seventy  days,  it  was  not  er- 
ror, after  ruling  on  a  demurrer  to 
the  complaint,  to  allow  the  filing  of 
such  notice  after  the  expiration  at 
seventy  days.  Radesky  v.  Sargent. 
77  Conn.  110,  58  A  709.  (9)  Defend- 
ant must  give  the  notice  of  any  spe- 
cial defense  required  by  Pub.  Aetx 
(1897)  c  220  i  1,  in  a  hearing  in 
damages  upon  default,  although  (b« 
rules  prescribe  an  impossible  tine 
for  filing.  Ockershausen  v.  New 
York,  etc.  K.  Co..  71  Conn.  617.  4i 
A  660.  (10)  Pub.  Acts  (1897)  p  »:4 
c  220  enables  defendant  to  avail  him- 
self of  the  defense  of  res  Judicata. 
Brennan  v.  Berlin  Iron  Bridge  C^., 
71  Conn.  479,  42  A  625.  (11)  Pub, 
Acts  (1897)  c  220  I  1  goes  into  effect 
on  the  adoption  of  any  rules  required 
by  i  2  as  to  the  manner  of  filing 
such  notices,  although  the  rules  do 
not  work  smoothly  and  one  of  them 
Is  contradictory  of  the  act.  Ockers- 
hausen v.  New  York,  etc.,  R.  Ca. 
71  Conn.  617,  42  A  660.  (12)  A  rule 
authorizing  the  court  to  permit  no- 
tices of  special  defenses,  in  hearing 
in  damages  upon  default  to  be  filed 
at  any  time  for  cause  shown,  pro- 
vides for  an  emergency  occasioned 
by  another  rule  requiring  the  filing 
of  such  notices  In  actions  In  tort 
seventy  days  after  the  return  day, 
where  the  rule  was  adopted  after  tlie 
expiration  of  the  seventy  days  in 
an  action  In  tort.  Ockershausen 
V.  New  York,  etc.,  R.  Ck>.,  supra. 
(13)Where,  In  an  action  for  negli- 
gence, defendant,  after  demurrer 
overruled,  serves  notice  of  intention 
to  contradict  the  allegations  of  neg- 
ligence and  to  prove  specified  matters 
of  defense,  the  Issues  bo  framed  are 
to  be  tried  as  on  formal  pleadings, 
except  that  the  burden  Is  on  de- 
fendant of  proving  the  absence  of 
negligence  on  his  part,  or  contribu- 
tory negligence  by  plaintiff.  Morris 
V.  Winchester  Repeating  Arms  Co., 
7S  Conn.  680,  49  A  180.  (r4)  Where 
such  notice  Is  given,  the  court  can- 
not assess  substantial  damages  it 
defendant  in  an  action  for  negligenn 
disproves  the  negligence,  or  estab- 
lishes any  valid  defense  of  which 
notice  has  been  given.  Morris  v. 
Winchester  Repeating  Arms  Co. 
supra.  (16)  If  there  is  no  evidence 
on  negligence,  the  damages  proved 
must  be  assessed;  but.  ft  there  1? 
evidence  on  the  question  of  ne|;li- 
gence,  th*  court  must  give  the  fact.' 
that  it  may  find  established  by  a 
preponderance  of  the  proof  their  le- 
gitimate and  legal  effect.  Morris  v. 
Winchester  Repeating  Arms  Co. 
supra.  (16)  Where  a  street  railway 
was  built  along  a  causeway,  which 
necejisitated  placing  the  trolley  poles 
near  the  track,  and  plaintiff,  who  had 
knowledge  of  the  situation,  was  rid- 
ing on  the  footboard  next  to  the 
trolley  poles,  and  refused  to  step  up 
on  the  platform  at  the  invitation  of 
the  conductor,  but  leaned  back  to 
allow  him  to  pass  by,  and  struck  hie 
head  against  a  trolley  pole,  plain- 
tiff was  entitled  to  nominal  dam- 
ages only  pn  default,  since  he  Ta!> 
guilty  of  contributory  negligence. 
Nugent  v.  Fair  Haven,  etc.,  St  R- 
Co..  78  Conn.  139.  46  A  875. 

n.  Squler  v^  Barnes,  19J  Mass. 
21,  78  NE  731.  See  Chicago  Mill.  etc.. 
Co.  V.  Townsend,  20*  HI.  A.  4S7  (to 
same  effect). 


For  latar  omm,  a«T«lopiiiMita  and  abMVM  In  the  law  see  oumulattve  Annotations,  same  title,  page  and  note  number. 
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cient."*  The  record  should  show,  that  the  coar^ 
beard  evidence  as  to  the  extent  of  damages,'"  and  a 
mere  entry  "that  the  court  does  find  that  the  said 
plaintiff  have  and  recover  from  the  said  defendants, 
the  stun,"  etc.,  is  insuflfteient.*^  The  evidenee  on 
the  record. in  a  ease  in  which  a  demurrer  is  offered 
cannot  be  admitted  to  a  second  jury  impaneled  to 
assess  damages  after  the  overruling  of  the  demurrer^ 
in  the  absence  of  statutory  enactment.** 

[%  355]  8.  Verdict  or  rinding.  A  verdict  after 
default  or  demurrer  overruled  must  be  in  favor  of 
plaintiff,'*  although  in  some  jurisdictions,  where  a 
jury  is  sworn  merely  to  assess  damages,  its  findings 
should  be  confined  to  such  fact  and  it  shonld  not 
find  the  issues  for  plaintiff,'*  and  damages  in  some 
amount  should  be  awarded,  although  they  may  be 
merely  nominal."  A  finding  of  the  facts  is  not  es- 
sential to  such  verdict."  So  in  some  jurisdictions 
defendant,  if  desiring  special  findings  by  commis- 
sioners to  assess  damagpes  in  order  to  show  why 
their  conclusions  were  reached,  shonld  request 
them."  While  the  findings  of  a  master  to  whom 
the  court  has  referred  a  case  at  law  after  default 
for  the  assessment  of  damages  are  not  l^inding  on  the 
court,"  it  will  not  try  the  case  anew,  but  will  revise 
such  findings  only  where  errors  or  omissions  plainly 
appear,"  and  will  especially  regard  the  master's 
findings  where  the  facts  are  complicated  and  the 


findings  depend  to  some  extent  on  the  credibility 
of  witnesses  who  have  appeared  before  'the  mas- 
ter.*" Unless  requested  by  the  parties  or  directed 
by  the  court,  it  is  not  usual  for  a  master  or  com- 
missioner to  whom  a  question  of  damages  in  an  ac- 
tion at  law  has  been  referred  after  default  to  re- 
turn the  evidence  with  his  report,*^  and  whether  or 
not  it  will  be  required  on  a  subsequent  motion  there- 
for is  within  the  court's  discretion.*^ 

Cnrs  of  errors.  Under  the  statutes  of  amendments 
and  jeofails  in  some  jurisdictions,  an  inquiry  o>f 
damages  cures  all  defects  which  are  cured  by  ver- 
dict.*" 

EstoppeL  Where,  because  of  a  misapprehension 
of  the  parties  as  to  the  manner  in  which  damages 
should  be  estimated,  there  has  been  an  error  made 
in  the  assessment,  it  will  not  operate  as  an  estoppel 
preventing  a  correct  assessment  of  such  damages 
on  a  rehearing.** 

[(  356]  9.  Setting  Aside  Inauest.  If  a  party  is  dis- 
satisfied with  the  assessment  he  should  move  the  court 
for  its  correction,*°  and  if  he  desires  a  review  by  the 
appellate  court  his  objecticjns  should  be  brought  up 
by  a  bill  of  exceptions.*'  An  inquest  or  order  for  thie 
assessment  of  damages  like  any  other  judicial  pro- 
ceeding will  be  set  aside  where  injustice  is  or  would 
be  done  to  a  litigant  by  allowing  it  to  stand  ;*^  in 
which  case  an  affidavit  of  merits  shonld  ordinarily 


7».  Walters  v.  McOirt,  42  8.  C. 
L.    287.  „ 

SO.  Smith  V.  Curtis,  1  Duv.  (Ky.) 
281. 

81.  Wetsell  V.  Waters,  18  Mo. 
396 

as.  Tonn^  V.  Poster,  7  Port.  (Ala.) 
420  (holding  that  such  admission 
would  be  an  unauthorised  exception 
to  the  rule  that  In  trials  at  common 
law  all  testimony  must  be  delivered 
orally.  In  the  presence  of  the  jury). 

83.  Bills  V.  SUte,  2  Ind.  262; 
llanl<s  V.  Bvans,  Hard.  (Ky.)  45; 
RudeslU  V.  Lesesne,  9  S.  C.  L.  S8; 
Parsons  v.  .Cain,  8  S.  C.  L.  196; 
Reigne  v.  Dewees,  2  S.  C.  L,.  40S. 
See  Swann  v.  Rary,  3  Blackf.  (Ind.) 
29S  (holding  that  the  practice  of 
swearing  a  Jury  as  well  to  try  the 
Issue  in  fact  as  to  inquire  of  the 
damages  on  an  issue  in  law  pre- 
viously found  for  plaintiff  obtains 
only  in  cases  where  the  decision  of 
the  issue  In  law  entitles  plaintiff  to 
damages,  without  regard  to  the  trial 
of  the  issue  in  fact);  Dougherty  v. 
Glenn.  Hard.  (Ky.)  291  (holding  that, 
where  issue  was  joined  on  one  plea 
and  a  demurrer  to  another  plea  was 
sustained  and  an  inquiry  of  dam- 
ages awarded  thereon,  there  was  no 
necessity  for  the  severance  of  dam- 
ages on  the  Inquiry  and  the  issue 
joined).  > 

84.  Blayney  v.  Cotton,  189  111.  A. 
205;  Flora  v.  Fields,  158  111.  A.  341; 
Chicago,  etc..  Electric  R.  Co.  v. 
Krempel,  116  111.  A.  253.  See  San- 
doval Zlnk  Co.  v.  Hale.  133  111.  A. 
19«:   Mever  v.  Ross,  119  III.  A.   485. 

[a]  ■pedal  flBOInfi. — On  an  as- 
sessment of  the  damages  by  the 
court  under  Bellinger  &  C.  Comp. 
!  185  subd  2,  on  default  of  defend- 
ant In  an  action  for  personal  in- 
juries, the  only  question  for  trial 
being  how  much  plaintiff  is  damaged. 
special  findings  as  to  the  items  of 
damages  are  not  required,  J  158  pro- 
viding that,  on  the  trial  of  an  Issue 
of  fact  by  the  court,  its  decision  shall 
state  the  facts  found,  relating  to  the 
Issues  made  by  the  pleadings,  as  de- 
«ned  by  ti  109.  111.  Vuilleumler  v. 
Oregon  Water  Power,  etc,  R.  Co.,  55 
Or.   129.   106  P  706. 

85.  Prazler  v.  I^omax,  9  P.  Cas. 
No.  6,072.  1  Cranch  C.  C.  328;  John- 
ston v.  Belfour,  1  Overt.   (Tenn.)  18. 

86.  Loudon  v.  King.  22  Mo.  336; 
Qates  V.  CHavadetscher,  19  Mo.  126; 
Hnbbell  V.  Weston,  18  Mo.  604.     See 


Indianapolis  v.  Lawyer,  38  Ind.  348 
(holding  that  where  there  is  a  de- 
murrer to  the  evidence  Interroga- 
tories should  not  be  submitted  to  the 
jury  in  assessing  damages). 

87.  Roberts  v.  Claremont  Power 
Co.,    (N.   H.)    102  A   637. 

[a]  ApgooAtloa  of  ml«< — In  « 
case  for  polluting  a  river,  defend- 
ant's request  to  commissioners  to 
assess  damages  is  not  a  request  to  And 
whether  plaintlft  acted  reasonably  in 
protection  of  his  property.  Roberts 
v.  Claremont  Power  Co.,  (N.  H.)  102 
A  637. 

88.  Dartmouth  College  v.  Inter- 
national Paper  Co.,  132  Fed.  89. 

89.  Dartmouth  College  v.  Inter- 
national Paper  Co.,    132   Fed.   89. 

90.  Dartmouth  College  v.  Interna- 
tional   Paper   Co.,    132    Fed.    89. 

81.  Dartmouth  College  v.  Inter- 
national  Paper  Co.,  132   Fed.  89. 

93.  Dartmouth  College  .v.  Inter- 
national   Paper    Co.,    132    Fed.    89. 

93.  Peltier  v.  Britton,  4  Blackf. 
(Ind.)    B02. 

94.  C.  W.  Hunt  Co.  v.  Boston  El. 
R.  Co.,  217  Mass.  319,  104  NB  728. 

95.  McCord  v.  Mechanics'  Nat. 
Bank,  84  111.  49;  Van  Landlngham  v. 
Fellows,  2  111.  £33;  Rlely  v.  Barton, 
32  111.  A.  624;  Crossland  v.  Admire. 
118  Mo.  87,  24  SW  154:  Bossout  v. 
Rome,  etc.,  R.  Co.,  131  N.  T.  37,  29 
NB  753;  City  Trust,  etc.,  Co.  v.  Amer- 
ican Brewing  Co.,  88  App.  Dlv.  383,  84 
NTS  771;  Taw  v.  Whltmore,  68  App. 
Dlv.  317,  72  NTS  765;  Van  Waggenen 
v.  McDonald,  3  Wend.  (N.  T.)  478. 
See  Miller  v.  Jackson,  38  Pa.  Super. 
477  (holding  that  defendant  cannot 
appeal  from  a  verdict  of  a  jury  of 
Inquiry  to  the  common  pleas);  Pyne 
V.  Van  Bergen,  1  Plnn.  (Wis.)  533 
(holding  that  the  same  end  cannot 
be  attained  by  objections  to  the  form 
of  action).  Contra  Harman  v. 
Goodrich,  1  Greene  (Iowa)  13  (hold- 
ing that  the  Illinois  and  New  Tork 
practice  of  entertaining  motions  to 
set  aside  Inquests  of  damages  would 
not  be  followed,  since  in  Iowa  the 
inquest  was  taken  In  open  court). 

[a]  Slaorttloii  of  court, — (1)  A 
motion  to  recommit  the  report  of 
an  assessor  Is  addressed  to  the  dis- 
cretion of  the  presiding  judge,  an4 
his  decision  thereon  is  not  the  sub- 
ject of  exception  or  appeal.  Na- 
tional Mach.,  etc.,  Co.  v.  Standard 
Shoe  Macb.  Co.,  186  Mass.  44,  70 
NE  1038.     (2)  A  motion  to  set  aside 


an  inquisition  is  addressed  to  th« 
discretion  of  the  court,  whose  deci- 
sion is  reviewable  only  for  abuse. 
Bossout  V.  Rome,  etc.,  R.  Co.,  131 
N.  T.  37,  29  NB  753;  Qreenleaf  v. 
Brooklyn,  etc.,  R.  <3o.,  102  N.  T.  96, 
6  NB  786  Caff  37  Hun  435}.  (3)  The 
exercise  of  the  trial  court's  discre- 
tion in  granting  or  denying;  a  mo- 
tion to  set  aside  an  Inquisition  of 
damages  is  reviewable  by  the  appel- 
late division,  but  not  by  the  court  of 
appeals.  Lewin  v.  Lehigh  Valley  R. 
Co.,  169  N.  T.  336.  62  >rE  885  [aft 
66  App.  Dlv.  411,  72  NTS  881];  Bas- 
sett  v.  French,  165  N.  T.  46,  49  NB 
326;  Bossout  v.  Rome,  etc.,  R.  Co., 
131  N.  T.  37,  29  NB  768;  Trleber  v. 
New  Tork,  etc.,  R.  Co.,  149  App.  Dlv. 
806.    134  .NTS    269. 

[b]  V«w  trUL— (1)  An  Inquiry  of 
damages  is  not  a  trial  in  the  sense 
that  relief  may  be  had  by  a  motion 
for  a  new  trial.  Crossland  v.  Admire, 
118  Mo.  87,  24  SW  154;  Bossout  v. 
Rome,  etc.,  R.  Co.,  131  N.  T.  37,  29 
NE  753;  Trleber  v.  New  Tork.  etc.,  H. 
Co.,  149  App.  Dlv.  804.  134  NTS  267. 
(2)  Whether  damages  awarded  In  a 
default  case  are  excessive  Is  not  be- 
fore the  court  on  petition  for  a  new 
trial,  where  the  court  in  common 
pleas  division  has  not  assessed  the 
damages  nor  approved  or  disapproved 
the  finding  of  the  jury.  Dyson  v. 
Rhode  Island  Co.,  25  R.  I.  600,  67  A 
771,  66  LRA  236. 

96.  Rlely  v.  Barton,  32  111.  A.  524; 
Storer  v.  White.  7  Mass.  448;  Lewln 
V.  Lehigh  Valley  R.  Co.,  66  App.  Dlv. 
409,  72  NTS  881  [app  dism  169  N.  T. 


336.  62  NE  SSBl;  Taw  v.  Whltmore. 
66  App.  Dlv.  317,  72  NTS  765;  Bates 
V.    Holbrook,    41    Misc.    129,    83    NTS 


929.   34    NTClvProc   10. 

97.  Mass. — Hurnanen  v.  Gardner 
Auto.  Co.,  225  Mass.  189,  114  NB  198. 

Mich. — Bliss  V.  Fenlater,  1  MIcTi. 
N.  P.  40. 

N.  J. — Snowden  v.  Johnson,  8  N.  J. 
L.  469. 

N.  T. — Lewln  v.  Lehigh,  etc.,  R. 
Co..  169  N.  T.  336,  62  NE  386  [aft  66 
App.  Dlv.  411,  72  NTS  881];  Bassett 
v.  French.  155  N.  T.  46,  49  NB  326 
faff  10  Misc.  872,  31  NTS  667,  1  Ann 
Cas  270] ;  Despard  v.  Farnam,  1 
Wend.  287;  Woods  v.  Hart,  3  Cal.  96; 
Koy  V.  aough.  2  Cal.  381,  Col.  &  C. 
Cas.  425;  Ward  v.  Hatght,  3  Johns. 
(Jas.  80. 

Ont. — Hodgkinson  v.  Donaldson,  2 
U.  C.  Q.  B.  274. 
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be  made  by  the  movant,*'  and  in  some  instances 
terms  may  be  exacted."  But  an  inquest  will  not 
ordinarily  be  set  aside  for  an  irregularity  which 
affects  only  the  judgment,*  or  because  of  the  mere 
admission  of  improper  evidence,^  or  because  the 
damages  awarded  are  larger  than  might  have  been 
assessed  by  the  reviewing  court,*  or  for  insuffi- 
ciency of  the  evidence  where  there  is  any  evidence 
to  support  the  findings/  or  because'  of  irregulari- 
ties which  should  have  been  taken  advantage  of 
before  the  assessment.'    A  writ  of  inquiry  iQ  the 


possession  of  plaintiff,  not  returned,  and  on  which 
no  inquisition  has  been  taken,  will  not  be  set  aside, 
as  plaintiff  may  sue  out  a  new  one.* 

(i  357]  B.  Physical  Exanmution  of  Person  In- 
jured— 1.  In  OeneraL  According  to  the  view  adopt- 
ed by  what  is  perhaps  the  greater  number  of  juris- 
dictions, it  is  within  the  power  of  the  court,  in  an 
action  for  damages  for  personal  injuries,  to  require 
the  injured  person  to  submit  to  a  physical  examina- 
tion for  the  purpose  of  determining  the  extent  of 
the  injury.'     However,   in  other  jurisdictions,  the 


[a]  OlvBteatioBa.^ — (1)  Where  de- 
fendant's counsel  was  excusably  ab- 
sent and  the  cause  could  be  tried  at 
the  same  circuit  at  which  the  Inquest 
was  taken,  and  defendant  oftered  to 
pay  the  costs,  the  Inquest  would  be 
set  aside.  Despard  v.  Farnam.  1 
Wend.  <N.  Y.y  287.  (2)  An  Inquisi- 
tion would  be  set  aside  where  one 
had  conversed  with  the  jury  which 
was  assessing  the  damages.  Woods 
V.  Hart,  3  Cai.    (N.  Y.)  96. 

[b]  Vot  •  aaotioB  for  naw  txtaL— 
A  motion  to  set  aside  default  before 
Judgment  and  an  assessment  of  dam- 
ages made  by  a  Jury  Is  not  a  motion 
for  new  trial  or  governed  by  the  pro- 
cedure in  such  a  case.  Hbrnanen  v. 
Gardner  Auto.  Co.,  225  Mass.  189,  114 
NE  198.  See  also  Bossout  v.  Rome, 
etc.,  R.  Co.,  131  N.  Y.  37,  29  NE  753 
(holding  that  such  a  motion  will  not 
be  granted  upon  the  same  grounds  as 
a  new  trial  would  be  for  the  mere  ad- 
mission of  improper  evidence). 

[c]  Boopa  of  bmnj^.— (1)  On  a 
motion  to  set  aside  a  finding  of  a 
sheriff's  Jury  and  to  issue  a  new  writ 
of  inquiry,  the  court  will" not  critical- 
ly examine  the  effect  of  each  objec- 
tion to  evidence  made,  but  will  mere- 
ly consider  the  case  as  a  whole. 
Weber  v.  International  R.  Co.,  57 
Misc.  157,  107  NYS  965.  (2)  On  a 
motion  to  set  aside  an  inquisition  be- 
fore a  sheriff's  Jury  and  for  the  is- 
suance of  a  new  writ  of  inquiry,  it 
was  (^either  necessary  nor  proper  to 
present  the  whole  address  of  counsel 
before  the  sheriff's  Jury  to  the  court, 
although  certain  portions  thereof 
were  objected  to.  Weber  v.  Interna- 
tional R.  Co.,  supra.  (3)  A  motion 
to  vacate  an  assessment  of  damages 
may  be  based  upon  the  stenograph- 
er's minutes,  if  there  is  no  question 
as  to  their  correctness,  a  case  and  ex- 
ceptions not  being  indispensable.  City 
Trust,  etc.,  Co.  v.  American  Brewing 
Co.,    88    App.    DlV.    383,    84    NYS    771. 

98.  Randall  v.  United  L.,  etc.,  Ins. 
Assoc.  69  N.  v.  Super.  587,  14  NYS 
«31i  Fowler  v.  Hay.  1  HowPr  (N.  Y.) 
40. 

99.  ReiUng  v.  Boiler,  20  F.  Cas. 
No.  11,6T1,  4  Cranch  C.  C.  212  (hold- 
ing that  the  assessment  would  be  set 
aside  at  the  ensuing  term  upon  an 
affidavit  of  merits,  payment  of  costs, 
and  offering  ready  for  trial). 

1.  Burger  v.  Baker,  4  AbbPr 
(N.  Y.)  11. 

2.  Bossout  V.  Rome,  eta,  R.  Co., 
131  N.  Y.  37.  29  NE  768;  Pearl  v. 
Robitschek,  2  Daly  (N.  Y.)  60;  Weber 
V.  International  R.  Co.,  67  Misc.  157, 
107  NYS  965.  See  Trieber  v.  New 
York,  etc.,  R.  Co.,  149  App.  Dlv.  804, 
134  NYS  267  (holding  that  an  inqui- 
sition in  an  action  for  negligently 
causing  death  should  not  be  set  aside 
for  error  of  the  trial  court  in  refus- 
ing to  compel  a  physician  to  disclose 
communications  received  from  his 
patient,  even  in  case  of  express  waiv- 
er of  privilege,  where  it  did  not  ap- 
pear that  the  evidence  sought  was 
material  to  the  question  in  issue); 
Weber  v.  International  R.  Co.,  57 
Misc.  167,  107  NYS  965  (holding  that 
the  inquisition  would  not  be  net  aside 
for  rulings  oil  the  admissibility  of 
evidence  where  the  parties  volunta- 
rily submitted  the  assessment  to  a 
sheriff's  Jury):  Lym  v.  Block,  32 
Misc.  692,  66  NYS  503  (where  the  Jus- 


tice at  an  inquest  refuses  to  enter- 
tain an  objection  by  defendant's 
counsel  to  evidence  offered  by  plain- 
tiff, but  subsequently  offers  to  rule 
on  the  objection  if  defendant  insists, 
such  subsequent  offer  will  cure  the 
error  in  the  previous  refusal);  Sharp 
V.  Dusenbury,  2  Johns.  Cas.  (N.  Y.) 
117  (holding  that,  where  the  parties 
agree  to  submit  the  controversy  to 
the  sheriff,  the  court  will  not  set 
aside  the  inquisition  merely  because 
the  sheriff  admits  improper  and  re- 
jects proper  evidence). 

3.  Cable  v.  Dakln,  20  Wend. 
(N.  Y.)  172;  Miller  v.  Jackson,  38  Pa. 
Super.  477;  Wheeler  v.  Qove,  3  N. 
B.  680;  Jessup  v.  Fraser,  1  U.  C.  Q.  B. 
290. 

^  4.  Oreenleaf  ▼.  Brooklyn,  etc.,  R. 
(?o.,  102  N.  Y.  96.  6  NE  786  [aff  37 
Hun   435]. 

5,  Barker  v.  Publishers'  Paper  Co., 
(N.  H.)  103  A  757;  Nichols  v.  Nichols, 
10  Wend.  (N.  Y.)  560;  Gamble  v. 
Rees,  7  U.  C.  Q.  B.  406.  See  Roberts 
v.  Claremont  Power  Co.<  (N.  H.)  102 
A  637  (holding  that  in  a  case  for 
damages,  which  by  agreement  were 
to  be  assessed  by  commissioners,  de- 
fendant's objection  on  the  ground 
that  the  commissioners  had  not  been 
sworn,  flrst  made  on  a  motion  to  set 
aside  their  report,  was  waived). 
Compare  Lusk  v.  Miles,  3  S.  C.  L.  17 
(holding  that  a  verdict  will  be  set 
aside  on  a  motion  when  it  appears 
from  the  certificate  of  the  clerk  that 
proceedings  in  the  cause  had  not  been 
made  up  in  writing  when  the  inquiry 
was  executed). 

[a]  niiiBtnitloiui. — (1)  The  fact 
that  a  nisi  prius  re'cord  contains  no 
date  of  a  Judgment  on  demurrer  is 
not  ground  for  setting  aside  an  as- 
sessment of  damages,  as  sucli  irregu- 
larity must  be  taken  advantage  of 
before  the.  assessment.  Gamble  v. 
Rees,  7  U.  C.  Q.  B.  406.  (2)  Al- 
though it  is  irregular  for  a  sheriff 
and  Jury  on  executing  writs  of  in- 
quiry to  hear  evidence  in  several 
causes  before  they  retire  to  make  up 
their  inqulBltions,  the  Irregularity 
may  be  waived  by  the  assent  of  the 
partiea  Van  Waggenen  v.  McDonald, 
3  Wend.   (N.  YJ  478. 

e.  Abeel  v.  Wolcott,  1  C»i.  (N.  Y.) 
250.  Col.  &  C.  Cas.  229. 

7.  Ala. — ^Alabama  Great  Southern 
R.  Co.  V.  Hill.  90  Ala.  71.  i  S  90,  24 
AmSR  764.  9  L.RA  442. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Dobbins,  60  Ark.  481,  SO  SW 
887,  31  SW  147. 

Cal. — Johnston  v.  Southern  Pac. 
Co.,  150  Cal.  535,  89  P  348,  11  Ann 
Cas  841. 

Colo. — Denver  City  Tramway  Co.  v. 
Roberts,  43  Colo.  522,  96  P  186. 

Ga. — Richmond,  etc.,  R.  Co.  v. 
Childress.  82  Ga.  719,  9  SR  602,  14 
AmSR  189,  3  LRA  808;  Cedartown  v. 
Brooks,    2   Oa.    A.    583,    59    SE   836. 

Ind. — South  Bend  v.  Turner,  156 
Ind.  418,  429.  80  NE  271,  83  AmSR 
200,  54  LRA  396;  Kokomo,  etc..  Tract. 
Co.  v.  Walsh,  68  Ind.  A.  182.  108  NE 
19. 

Iowa. — Schroeder  v.  Chicago,  etc., 
R.  Co.,  47  Iowa  376   (a  leading  case). 

Kan. — Dickinson  v.  Kansas  City  El. 
R.  Co.,  74  Kan.  863.  86  P  150:  Atchi- 
son, etc.,  R.  Co.  V.  Palmore.  68  Kan. 
646.  75  P  509.  64  LRA  90;  Ottawa  v. 
Gllllland.    63   Kan.    165,   66   P   252,   88 


AmSR   232;    Atchison,   etc..    R.   O.  v. 
Thul,  29  Kan.  466,  44  AmR  iB59. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Nolan,  161  Ky.  205,  170  SW  650;  Belt 
Electric  Line  Co.  v.  .Allen,  102  Ky. 
651,  44  SW  89,  19  KyL  1656,  80  AmSR 
374. 

Mich. — Graves  v.  Battle  Creek.  93 
Mich.  266,  64  NW  767,  36  AmSR  561, 
19    LRA   641. 

Minn. — Wanek  v.  Winona,  78  Minn. 
98,  80  NW  851,  79  AmSR  354,  46  LRA 
448. 

Mo. — State  V.  Anderson,  270  Mo. 
533.  194  SW  268,  LRA1917E  833;  Ful- 
lerton  v.  Fordyce,  121  Mo.  1,  25  SW 
587,  42  AmSR  616:  Shamp  v.  Lam- 
bert,  142  Mo.   A.   667,   121   SW   770. 

Nebr. — State  v.  Troup,  98  Nebr.  333. 
162  NW  748,  LRA1915E  936. 

N.  D. — Brown  v.  Chicago,  etc.,  R. 
Co.,  12  N.  n.  61.  96  NW  153,  102 
AmSR  664. 

Oh. — Miami,  etc..  Turnpike  Co.  v. 
Bally,  37  Oh.  St.  104. 

Pa. — Demenstein  v.  Richardson,  2 
Pa.  Dist.  825,  34  WklyNC  295:^  Hess 
V.  Lake  Shore,  etc.,  Southern  R.  Co.. 
7  Pa.  Co.  666;  Lawrence  v.  Kelm,  19 
Phlla.   351. 

Tenn. — Williams  v.  Chattanooga 
Iron  Works,  131  Tenn.  683,  176  SW 
1030,  AnnCaBl916B  101;  Williams  v. 
Chattanooga  Iron  Works,  6  Tenn.  Civ. 
A.  10;  Louisville,  etc.,  R.  Co.  v. 
Koonce,  4  Tern.  Civ.  A.  1. 

Wash. — Just  V.  Llttlefleld,  87  Wash. 
299.  151  P  780,  Ann<::a8l917D  705; 
Lane  v.  Spokane  Falls,  etc..  R.  Co.,  21 
Wash.  119,  67  P  367,  75  AmSR  821,  46 
LRA  153. 

Wis.— White  V.  Milwaukee  City  R 
Co.,  61  Wis.  636,  21  NW  524,  60  AmR 
164. 

"When  serious  and  permanent  Inju- 
ries are  claimed  by  the  plaintiff,  and 
he,  or  she,  has  submitted  to  examina- 
tion by  a  chosen  physician,  or  sur- 
geon, who  appears  as  a  witness  In 
plaintiff's  behalf,  and  the  nature,  ex- 
tent, and  effect  of  the  injury  are  to 
be  deduced  from  objective  conditions, 
and  so  fully  from  no  other  source,  no 
degree  of  sentiment  will  Justify  a 
denial  of  the  motion.  When  it  be- 
comes a  question  of  probable  vio- 
lence to  the  refined  and  delicate  feel- 
ings of  the  plaintiff  on  the  one  hand, 
and  probable  Injustice  to  the  defend- 
ant on  the  other,  the  law  will  not 
hesitate, — the  court  In  making  such 
orders,  with  respect  to  time,  place, 
and  persons,  in  every  case,  having 
such  due  regard  for  the  feelings  of 
the  plaintiff  and  proprieties  of  the 
case  as  the  ends  of  Justice  will  per- 
mit." South  Bend  v.  Turner,  166  Ind. 
418,  429,  60  NE  271,  276,  83  AmSR 
200,  64  LRA  396. 

[a]  BMison  for  na«.^"The  end  of 
litigation  Is  Justice.  Knowledge  of 
the  truth  is  essential  thereto.  It  la 
conceded,  and  It  is  a  matter  of  fre- 
quent occnrrence,  that  In  the  trial  of 
suits  of  this  nature  the  plaintiff  may 
make  In  the  court-room,  in  the  pres- 
ence of  the  Jury,  any  not  Indecent 
exposure  of  his  person  to  show  the 
extent  of  his  injuries;  and  It  is  con- 
ceded, and  also  a  matter  of  frequent 
occurrence,  that  In  private  he  m«y 
call  his  personal  friends  and  his  own 
physicians  into  a  room,  and  there 
permit  them  a  full  examination  of 
his  person,  in  order  that  they  may 
testify  as  to  what  they  see  and  find. 


For  latar  oaass,  aarelopmnits  and  aluMfaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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power  is  l^d  not  to  exist,"  unless  plaintiff  consents 
thereto."  While  there  is  some  aathority  to  the  effect 
that  an  examination  must  be  awarded  as  a  matter  of 
right,"*  the  rule  supported  by  the  weight  of  author- 
in  other  words,  he  may  thus  disclose 
the  actual  facts  to  the  jury  if  his 
interest  require;  but  by  this  deci- 
sion, if  his  interests  are  against  such 
a  disclosure,  it  cannot  be  compelled. 
It  seems  strange  that  a  plalntiil  may, 
in  the  presence  of  a  jury,  be  permit- 
ted to  roll  up  his  sleeve  and  disclose 
on  his  arm  a  wound  of  which  he  tes- 
tifles;  but  when  he  testifies  as  to  the 
existence  of  such  a  wound,  the  court, 
though  persuaded  that  he  is  perjur- 
ing himself,  cannot  require  him  to 
roll  UP  his  sleeve,  and  thus  make 
manifest  the  truth,  nor  require  him 
in  like  interest  of  truth,  to  step  into 
an  adjoining  room,  and  lay  bare  his 
arm  to  the  inspection  of  surgeons. 
It  Is  said  that  there  is  a  sanctity  of 
the  person  which  may  not  be  out- 
raged. We  believe  that  truth  and 
justice  are  more  sacred  than  any  per- 
sonal consideration;  and  if  In  other 
cases  in  the  interest  of  Justice,  or 
from  considerations  of  mercy,  the 
courts  may,  as  they  often  do,  require 
such  persona]  examination,  why 
should  they  not  exercise  the  same 
power  In  cases  like  this,  to  prevent 
wrong  and  injustice?"  Dis.  op. 
Brewer,  J.,  in  Union  Pac.  R.  Co.  v. 
Botsford,  141  U.  S.  260,  268,  11  BCt 
1000.  S5  li.  ed.  734. 

[b]  In  Xadlaiuu — (1)  In  Pennsyl- 
vania Co.  V.  Ne*meyer,  129  Ind.  401, 
28  NE  8fi0,  the  court,  commenting 
upon  and  distinguishing  the  prior 
cases,  in  which  the  point  had  been 
only  suggested  or  raised  collateral- 
ly, decided  that  the  power  does  not 
exist.  (2)  In  the  later  case  of  South 
Bend  v.  Turner,  156  Ind.  418,  60  NE 
271,  83  AmSR  200,  54  LRA  396,  the 
court  with  simflar  elaborations  over- 
ruled their  former  holding  and  de- 
cided that  the  power  exists.  (3) 
Other  later  cases  hold  In  accordance 
with  the  text.  (4)  "All  question  as 
to  the  right  of  privacy  and  sacred- 
ness  of  the  person  being  eliminated, 
every  reason  for  exclusion  of  the 
proposed  evidence  disappears." 
Cleveland,  etc.,  R.  Co.  v.  Huddleston, 
151  Ind.  640,  545,  46  "NB  678,  68 
AmSR  238.  36  LRA  681  (holding  ihat 
plaintiff  in  an  action  for  personal 
injuries  alleged  to  cause  the  secre- 
tion of  albumen  and  sugar  in  the 
urine  may  be  required  to  produce  in 
court,  for  analysis,  specimens  of  his 
urine,  accompanied  by  an  afndavit 
that  it  was  voided  by  him,  the  pri- 
vacy of  his  person  not  being  there- 
by invaded). 

[c]  Zn  masonzl  (1)  the  pioneer 
case  of  Loyd  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  509,  holds  that  such  pro- 
ceedings were  unknown  to  the  prac- 
tice and  to  the  law,  and  denies  the 
power  of 'the  trial  court  to  enforce 
such  an  order.  (2)  This  decision 
was,  however,  afterward  receded 
from  and  the  doctrine  was  thorough- 
ly established  In  that  court  that  the 
power  exists.  Sidekum  v.  Wabash, 
etc..  R.  Co.,  93  Mo.  400,  4  SW  701,  3 
AmSR  549:  Shepard  v.  Missouri  Pac. 
R.  Co.,  85  Mo.  629.  56  AmR  390;  Hill 
v.  Sedalia.  64   Mo.  A.  494. 

8.  XT.  S. — Union  Pac.  R.  Co.  v. 
Botsford.  141  U.  S.  260.  11  SCt  100,  35 
L.  ed.  734;  Denver  City  Tramway  Co. 
V.  Norton.  141  Fed.  599.  73  CCA  1; 
Illinois  Cent.  R.  Co.  v.  Griffin,  80  Fed. 
278.  25  CCA  418. 

111. — Pronskevltch  v.  Chicago,  etc., 
R.  Co..  232  111.  136,  83  NE  545;  Chi- 
cago V.  McNally,  227  Til.  14,  81  NE 
23  [aff  117  ni.  A.  434  and  128  111. 
A.  375];  Richardson  v.  Nelson,  221 
ni.  254,  77  NE  583  [aff  123  111.  A. 
5501;  Peoria,  etc..  R  Co.  v.  Rice,  144 
111.  277,  S3  NE  951:  Jollet  St.  R.  Co. 
V.  Call,  143  111.  177,  32  NE  389  [aff 
42  111.  A.  41]:  Parker  v.  Enslow,  102 
111.  272,  40  AmR,  588;  Carden  v.  Chi- 
cago R.  Co.,  183  111.  A.  168;  Richard- 
son V.  Nelson,  123  111.  A.  650  [aff  221 


111.  254,  77  NE  583];  Kellyvllle  Coal 
Co.  V.  Moreland.  121  111.  A.  410; 
Pittsburg,  etc..  R.  Co.  v.  Story,  104 
111.  A.  132;  Chicago,  etc.,  R  Co.  v. 
Stewart,  104  111.  A.  37  [aff  203  111. 
223.  67  NE  830].  -See  Schuerger  v. 
City  Water  Co.,  183  111    A.  469. 

Mass. — Stack  v.  New  York,  etc.,  R. 
Co.,  177  Mass.  156,  58  NE  686,  83 
AmSR  269,  62  LRA  328. 

Miss. — Gentry  v.  Gulf,  etc.,  R.  Co., 
109  Miss.  66,  67  S  849-  Tazoo,  etc.,  R. 
Co.  v.  Robinson,  107  Miss.  192,  65  S 
241. 

Mont. — May  v.  Northern  Pac.  R. 
Co.,  32  Mont.  622,  81  P  328,  70  LRA 
111,  4  AnnCas  605. 

Okl. — Oklahoma  R.  Co.  v.  Thomas, 
164  P  120;  Atchison,  etc,  R.  Co.  v. 
Melson,  40  Okl.  1,  134  P  358,  AnnCas 
1915D  760;  Kingfisher  v.  Aitizer,  13 
Okl.  121,  74  P  107. 

S.  C. — Brackett  v.  Southern  R.  Co., 
88  8.  C.  447.  70  SE  1026,  AnnCasl912C 
1212;  Best  v.  Columbia  St.  R.  etc., 
Co.,  85  S.  C.  422,  67  SE  1;  Easier  v. 
Southern  R.  Co.,  60  S.  C.  117.  38  SE 
258.    ' 

See  Mills  V.  Wilmington  City  R. 
Co.,  15  Del.  269,  40  A  1114  (holding 
that  the  court  had  no  power  to  com- 
pel plaintiff  to  submit  to  a  physical 
examination  in  the  presence  of  the 
Jury).  ■ 

[a]  Baaaom  for  mla. — "The  invio- 
lability of  the  person  is  as  much 
invaded  by  a  compulsory  stripping 
and  exposure  as  by  a  blow.  To  com- 
pel any  one,  and  especially  a  woman, 
to  lay  bare  the  body,  or  to  submit  it 
to  the  touch  of  a  stranger,  without 
lawful  authority,  is  an  indignity,  an 
assault  and  a  tr.espass;  and  no  order. 
or  process,  commanding  such  an  ex-' 
posure  or  submission,  was  ever 
known  to  the  common  law  in  the  ad- 
ministration of  justice  between  indi- 
viduals, except  in  a  very  small  num- 
ber of  cases,  based  upon  special  rea- 
sons, and  upon  ancient  practice,  com- 
ing down  from  the  ruder  ages,  now 
mostly  obsolete  in^  England,  and 
never,  so  far  as  we  are  aware.  Intro- 
duced into  this  country."  Union  Pac. 
R.  Co.  V.  Botsford,  141  U.  S.  2B0,  252, 
11   SCt    100.    36   L.   ed.    734. 

[b]  Xa  lonlrriawa  (1)  it  has  been 
held  that  the  court  has  no  authority 
to  require  plaintiff  to  submit  to  a 
physical  examination.  Kennedy  v. 
New  Orleans  R.,  etc.,  Co.,  142  La. 
879,  77  S  777.  (2)  However,  It  has 
been  Intimated  that,  where  the  In- 
Jury  is  not  one  which  Is  apparent, 
the  Jury  cannot  reach  a  legal  verdict 
.and  judgment  upon  ex  parte  testi- 
mony as  to  the  injury.  Kennedy  v. 
New  Orleans  R.,  etc.,  Co.,  supra. 

[c]  la  Hrw  Tork  (1)  in  the  ear- 
lier case  of  Walsh  v.  Sayre,  52  How 
Pr  334,  the  power  was  affirmed.  (2) 
This  case  was  approved  obiter  In 
Shaw  V.  Van  Rensselaer,  60  HowEr 
143.  (3)  But  these  cases  were  re- 
pudiated and  the  power  denied  in 
McQulgan  v.  Delaware,  etc.,  R.  Co., 
129  N.  Y.  50.  29  NE  235,  28  AmSR 
507.  14  LRA  466;  Cole  v.  Fall  Brook 
Coal  Co.,  87  Hun  614,  34  NYS  572 
[aff  159  N.  Y.  69.  53  NE  670];  Mc- 
Swyny  v.  Broadway,  etc.,  R.  Co^  4 
Silv.  Sup.  495,  7  NYS  456.  (4)  The 
power  was  subsequently  given  by 
statute.  See  infra  note  14.  (6)  Prior 
to  the  passage  of  Code  Civ.  Proc.  S 
873.  adopted  in  1894.  the  court  could 
not  compel  a  person  suing  for  per- 
sonal injuries  to  submit  to  an  exami- 
nation by  surgeons  to  enable  them 
to  testify  as  to  the  extent  of  his 
injuries,  although  the  application  for 
such  examination  was  made  at  the 
trial.  Cole  v.  Fall  Brook  Coal  Co., 
169  N.  Y.  59.  53  NE  670  [aff  87 
Hun  584.  34  NYS  672]. 

[d]  In  Texas  (1)  the  rule  stated 
In  the  text  is  followed.  Houston, 
etc.,  R.  Co.  V.  Anglin;  99  Tex.  849,  89 


ity  is  that,  in  the  (ibsenee  of  statnte,^^  the  matter 
rests  in  the  sound  discretion  of  the  trial  court 
which  is  to  be  exercised  in  the  furtherance  of  jus- 
tice,'^ and  each  case  is  governed  largely  by  its  own 

SW  966,  2  LRANS  386  [rev  on  other 
grounds  (Civ.  A.)  86  SW  785];  Aus- 
tin, etc.,  R.  Co.  V.  Cluck,  97  Tex.  172, 
77  SW  403,  104  AmSR  863,  64  LRA 
494,  1  AnnC^s  261  [rev  on  another 
point  (Civ.  A.)  73  SW  569];  Missouri, 
etc.,  R.  Co.  V.  Rogers,  55  Tex.  Civ.  A. 
93,  117  SW  939;  Taylor  v.  White, 
(Civ.  A.)  lis  SW  554;  International, 
etc.,  R.  Co.  v.  Gready,  $6  Tex.  Civ.  A. 
536,  82  SW  1061;  International,  etc., 
R.  Co.  V.  Butcher.  (Civ.  A.)  81  SW 
819  [rev  on  other  grounds  98  Tex. 
462,  84  SW  1052];  St.  Louis,  etc..  R. 
Co.  v.  Lindsey,  (Civ.  A.)  81  SW  87: 
Gulf,  etc.,  R  Co.  V.  Brown,  (Civ.  A.) 
75  SW  807;  Galveston,  etc.,  R.  Co.  v. 
Sherwood,  (Civ.  A.)  67  SW  776:  Gulf, 
etc.,  R.  Co.  V.  Pendery,  14  Tex.  Civ.  A. 
60,  36  SW  793.  (2)  Before  the  de- 
cision of  the  point  by  the  United 
States  supreme  court  in  Union  Pac. 
R.  Co.  v.  Botsford,  141  U.  S.  250, 
11  SCt  1000,  85  L.  ed.  734.  the  rule 
seems  to  have  been  otherwise.  See 
Missouri  Pac.  R.  Co.  v.  Johnson,  72 
Tex.  95,  10  SW  S25. 

[e]  In  Utah  (1)  the  court  has  no 
authority  to  require  plaintiff  to  sub- 
mit to  a  physical  examination.  Sharp 
v.  Ogden  Rapid  Transit  Co.,  48  Utah 
481,  160  P  438;  Larson  v.  Salt  Lake 
City,  34  Utah  318.  97  P  483,  23 
LRANS  462.  (2)  But  plaintiff  may 
be  required  in  a  proper  case  to  ex- 
hibit the  injured  part  of  his  body  to 
the  Jury  as  corroborating  or  affect-, 
ing  the  testimony  which  has  been 
given  concerning  his  injuries.  Sharp 
V.  Ogden  Rapid  Transit  Co.,  48  Utah 
481,  160  P  438;  Larson  v.  Salt  Lake 
City,  supra.  See  Evidence  [17  Cyc 
2961. 

[f]  Zn  tha  fedsTftl  conrta  a  physi- 
cal examination  of  plc^intiff  cannot  be 
ordered  in  a  common-law  action  for 
tort  in  the  absence  of  a  local  statute 
authorizing  it.  Brace  v.  New  Jersey 
Cent.  R.  Co.,  216  Fed.  718  (Pennsyl- 
vania). 

9.  San  Antonio,  etc.,  R.  Co.  v. 
Spencer,  55  Tex.  Civ.  A.  466,  119  SW 
718. 

[a]  BnlBoianoy  of  ooasent. — ^The 
trial  court  could  appoint  a  physician 
to  make  a  physical  examination  of 
plaintiff  in  a  personal  injury  action, 
if  he  consented  thereto  uncondition- 
ally, but  plaintiff's  willingness  to  be 
examined,  if  his  attorney  advised  it, 
was  not  such  a  consent  as  would  jus- 
tify an  examination,  where  the  attor- 
ney only  consented  to  an  examina- 
tion by  a  physician  agreed  upon  by 
the  parties,  which  was  not  done. 
San  Antonio,  etc.,  R.  Co.  v.  Spencer, 
56  Tex.  Civ.  A.  466,  119  SW  716. 

10.  Schroeder  v.  Chicago,  .etc.,  R. 
Co.,  47  Iowa  376;  Dimenstein  v.  Rel- 
chel,  2  Pa.  Dist.  825,  34  WklyNC  295. 
See  Sibley  v.  Smith,  46  Ark.  275.  55 
AmR  684  (where  it  is  held  that  if 
plaintiff  claims  that  his  Injuries  are 
of  a  permanent  nature,  defendant  is 
entitled  as  a  matter  of  right  to  have 
the  opinion  of  a,  surgeon  based  upon 
a  personal  examination,  unless  there 
Is  a  sufBclency  of  other  expert  evi- 
dence). • 

11.  See  Infra  note  14. 

13.  Ala. — Alabama  Great  South- 
ern R.  Co.  V.  Hill,  90  Ala.  71,  8  S 
90,  24  AmSR  764.  9  LRA  442. 

Colo. — Western  Glass  Mfg.  Co.  v. 
Schoeninger.  42  Colo.  357.  94  P  342, 
126   AmSR   165.   15   LBANS   663. 

Oa. — Cedartown  v.  Brooks,  2  Ga. 
A.   583,   59  SE  836.' 

Ind. — Kokomo,  etc.,  Tract.  Co.  v. 
Walsh.  58  Ind.  A.  182,  108  NE  19. 

Ky. — Stearns  Coal.  etc..  Co.  v.  Wil- 
liams. 177  Ky.  698,  198  SW  54;  Illi- 
nois Cent.  R.  Co.  v.  Clark,  55  SW  699. 
21  KyL  1549;  Belt  Electric  Line  Co. 
V.  Allen.  102  Ky.  551.  44  SW  89,  19 
KyL   1656.   80  AmSR   374. 

Md. — Scheffler  v.  Lee.  126  Md.  S73, 
94  A  907;  United  R.,  etc.,  Co.  v.  do- 
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man.  107  Md.  681,  69  A  379. 

Mo. — Sheiuird  v.  Missouri  Pac.  R. 
Co.,  85  Mo.  629,  65  AmR  390;  Graham 
V.  Sly,  177  Mo.  A.  348,  363,  164  SW 
136  [cit  Cyc];  Donovan  v.  Kansas 
City  El.  R.  Co..  167  Mo.  A.  649,  138 
SW  679;  Dent  -Vk  Sprlngfleld  Tract. 
Co.,  145  Mo.  A.  61,  129  SW  1044; 
Paul  r-  Omaha,  etc.,  R.  Co.,  82  Mo. 
A.  600;  Marler  v.  Sprlngfleld,  65  Mo. 
A.  301;  Hill  V.  Sedalia,  64  Mo.  A.  494. 

Ncv. — ^Murphy  v.  Southern  Pac. 
Co.,  31  Nev.  IZO,  101  F  322,  21  Ann 
Cas  602. 

N.  D. — ^Brown  v.  Chicago,  etc.,  R. 
Co..  12  N.  D.  61,  95  NW  163,  102 
AmSR  664. 

Pa. — Cohen  v.  Philadelphia  Rapid 
Transit  Co.,  260  Pa.  16,  96  A  315, 
AnnCaal917D  350. 

Tenn. — Williams  v.  Chattanooga 
Iron  Works,  131  Tenn.  683,  176  SW 
1031,  AnnCasl916B  101;  Williams  v. 
Chattanooga  Iron  Works,  5  Tenn.  Civ. 
A.  10;  Louisville,  etc.,  R.  Co.  v. 
Koonce,  4  Tenn.  Civ.  A.  1. 

Wash. — Lane  v.  Spokane  Falls,  etc, 
R.  Co..  21  Wash.  119,  67  P  387,  75 
AmSR  821,  46  LRA  163;  Smith  v. 
Spokane,  16  Wash.  403.  47  P  888. 

Wis. — O'Brien  v.  La  Crosse,  99 
Wis.  421,  76  NW  81,  40  LRA  831. 

[a]  In  nUaoia  (1)  the  power  to 
order  a  physical  examination  does 
not  exist.  See  supra  note  8.  (2)  In 
several  cases,  however,  it  has  been 
lield  that  conceding  the  power  to 
exist,  the  discretion  of  the  court  In 
denying  an  examination  was  prop- 
erly exercised.  Chicago,  etc.,  R.  Co. 
V.  Reith.  65  111.  A.  461;  Galesburg  v. 
Benedict,  2f  III,  A.  111.  See  Jollet 
St.  R.  Co.  V.  Call,  42  111.  A.  41.  45  [aft 
143  111.  177,  82  NB  389]  (where  the 
court  said:  "If  it  be  a  matter  of 
right,  then,  necessarily,  the  right  ex- 
tends to  all  cases  wherever  a'defend- 

.amt  demands  his  right,  and  the  court 
is  powerless  to  judge  of  the  neces- 
aity  or  propriety  of  It,  but  must  en- 
force the  right  even  where  such  ex- 
amination Is  clearly  needless  or  im- 
proper. .  ,  .  There  are  many  cases, 
where  to  hold  it  an  absolute  right 
to  have  an  examination  of  a  sensitive 
person  in  matters  of  a  delicate  na- 
ture by  doctors  selected  by  others, 
would  only  enable  a  wrongdoer  to 
4tdd  insult  to  injury  and  compel  a 
party  to  give  up  substantial  rights 
rather   than   submit"). 

[b]  Xu,  Vazks  (IJ  the  power  to 
order  a  physical  examination  does 
not  exist.  See  supra  note  8.  <2) 
In  several  cases,  however,  it  has 
been  held  that  conceding  the  power 
to  exist,  the  discretion  of  the  court 
In  denying  an  examination  was  prop- 
erly exercised.  International,  etc.,  R. 
Co.  v.  Underwood.  64  Tex.  463;  Gulf, 
etc..  R.  Co.  V.  Gibbs.  33  Tex.  Civ.  A. 
214.  76  SW  71.  (3)  Nor  will  the  pre- 
rogative be  exercised  where  plaintiff 
is  willing  to  submit  to  a  proper  and 
competent  examination  without  such 
order.  Gulf,  etr..  R.  Co.  v.  Norfleet. 
78  Tex.  321.  14  SW  703.  (4)  So  a  re- 
fusal to  require  an  'examination  was 
held  not  error  where  plalntifF  ex- 
pressed a  willingness  to  be  examined 
but  his  counsel  opposed  it.  Ft. 
Worth,   etc..   R.   Co.   v.   White.    (Tex. 

,  Civ.  A.)  61  SW  856.  (5)  If  plaintiff 
could  be  compelled  to  submit  to  a 
physical  examination  by  a  surgeon. 
It  should  be  by  one  agreed  on  by  the 
parties  or  selected  by  the  court,  and 
not  by  one  who  has  already  testified 
against  plalntllT.  Houston,  etc.,  R. 
Co.  v.  Berllng.  14  Tex.  Civ.  A.  544. 
37  SW  1083.  (6)  Nor  in  any  event 
would  such  examination  be  ordered 
unless  application  therefor  was  sea- 
sonable. Austin,  etc..  R.  Co.  v.  Cluck, 
(Civ.  A.)  78  SW  669  frev  on  another 
point  97  Tex.  172.  77  SW  403,  104 
AmSR    863.    64    LRA    494.    1    AnnCas 


261]. 

[c]  m  WMt  TlXfliila,  it  is  held 
that,  conceding  the  right  to  order 
a  physical  examination,  the  matter 
is  one  within  the  discretion  of  the 
court.  Perkins  v.  Monongahela  Tract. 
Co.,  (W.  Va.)  95  SE  797  (holding  that 
refusal  to  order  an  examination  of 
plaintiff  by  defendant's  physician 
was  not  an  abuse  of  discretion  where 
plaintiff  had  submitted  to  one  exami- 
nation and  expressed  his  willingness 
to  submit  to  another  at  the  trial). 

[d]  XxamJjMtioa  pvoperljr  dsoled. 
— Malone  v.  Sierra  R.  Co.,  151  Cal. 
113,  91  P  522  (holding  that,  where, 
in  an  action  for  personal  injuries, 
plaintiff  consented  to  submit  to  an 
examination  by  any  physicians  ap- 
pointed by  the  court,  and  offered, 
while  on  the  witness  stand,  an  in- 
spection of  his  Injured  arm  to  de- 
fendant's medical  experts,  and  It  ap- 
peared that  two  of  such  experts  had 
previously  examined  and  inspected 
plaintiff's  Injuries,  and  the  third  was 
given  an  opportunity  to  Inspect  them, 
being  appointed  by  the  court  for  such 
purpose,  it  was  not  error  to  refuse 
defendant's  application  that  a  per- 
sonal, examination  be  made  of  the 
body  of  plaintiff);  Atlantic  Coast 
Line  R.  Co.  v.  Dees,  66  Fla.  127,  48 
S  28  (holding  that,  where  an  appli- 
cation was  refused,  without  preju- 
dice to  renew  the  same  during  the 
trial,  and  such  application  was  not 
subsequently  so  renewed,  no  abuse 
of  the  discretion  appears);  Mason  R., 
etc.,  Co.  V.  VInIng,  120  Ga.  511,  48 
SB  232;  Wheeler  v.  Chicago,  etc., 
R.  Co.,  267  111.  306,  108  NE  330  [aff 
182  111.  A.  194]  (where  plaintiff  of- 
fered to  submit  to  an  examination  by 
the  same  physician  of  defendants 
who  had  previously  examined  and 
treated  him  for  his  Injury);  Logan 
V.  Lenawel  County  Agricultural  Soc, 
156  Mich.  537,  121  NW  485;  Filling- 
ham  V.  Michigan  United  R.  Co..  164 
Mich.  233.  117  NW  835;  Cohen  v. 
Philadelphia  Rapid  Transit  Co.,  250 
Pa.  16,  95  A  315;  O'Brien  v.  La 
Crosse.  99  Wis.  421,  75  NW  81,  40 
LRA    831. 

[e]  SzMoliMtloa  Impvopmly  da- 
iiiad. — ^W^stern  Glass  Mfg.  Co.  v. 
Schoenlnger,  42  Colo.  357.  94  P  342, 
126  AmSR  165,  15  LRANS  663;  Illi- 
nois C^ent.  R.  Co.  v.  Beeler,  142  Ky. 
772.  135  SW  305;  Wanek  v.  Winona. 
78  Minn.  98,  80  NW  851,  79  AmSR 
354,  46  LRA  448;  Brown  v.  Chicago, 
etc.,  R.  Co.,  12  N.  D.  61,  96  NW  153, 
102   AmSR   564. 

13.  St.  Louis,  etc..  R.  Co.  v.  Or- 
ter,  93  Ark.  589.  126  SW  99;  Terre 
Haute,  etc.,  R.  Co.  v.  Brunlcer,  128 
Ind.  642,  26  NB  178;  Logan  v.  Lena- 
wee County  Agricultural  Soc,  166 
Mich.   537,   121  NW  485. 

[a]  XUnstratioiiL — Where  the  court 
on  defendant's  motion  appointed  a 
board  of  four  physicians  to  examine 
plaintiff,  which  examination  was 
made  during  the  progress  of  the 
trial,  and  two  of  the  physicians  were 
of  defendant's  own  selection  and  tes- 
tified fully  concerning  the  examina- 
tion and  plaintiff's  physical  condi- 
tion, it  was  not  an  abuse  of  discre- 
tion to  refuse  to  compel  plaintiff  to 
submit  to  a  physlcsl  examination  be- 
fore the  Jury.  St.  Louis,  etc..  R.  Co. 
v.  Carter.  93   Ark.   589.   126  SW  99. 

14.  See  statutory  provisions;  and 
McGovern  v.  Hope.  63  N.  J.  L.  76,  42 
A  830;  Smith  v.  New  Jersey,  etc..  R.. 
etc,  Co..  123  App.  Dlv.  493.  108  NYS 
415;  Orlando  v.  Syracuse  Rapid  Tran- 
sit R.  Co.,  109  App.  Div.  356.  95  NYS 
898;  Whltaker  v.  Staten  Island  Mid- 
land R.  Co.,  76  App.  Dlv.  351.  78 
NYS  410.  12  NYAnnCas  87;  Campbell 
V.  Joseph  H.  Bauland  Co..  41  App. 
Dlv.  474.  68  NYS  984;  Bell  v.  Lltt,  12 
App.    Dlv.    626    mem,    42    NYS    112; 


Such  statutes  have  been  held  to  be  within  the  consti- 
tutional authority  of  the  legislature.'*  The  examina- 
tion should  be  so  condupted  as  to  subject  plaintiff  to 

Lawrence  v.  Samuels,  20  Hlsc  15,  44 

NYS  602. 

[a]  Powar  ItaBltad  to  aspraas  atat- 
tttory  tanua. — While  a  court  has 
power  to  compel  plaintiff  in  an  ac- 
tion for  personal  Injuries  to  submit 
to  a  physical  examination  on  the 
terms  prescribed  by  Code  Civ.  Proc 
i!  873,  881,  such  power  cannot  be  ex- 
tended beyond  the  express  terms  of 
the  statute.  Goldenberg  v.  Zlrinsky. 
114  App.  Div.  827,  100  NYS  251.  37 
NYCIvProc  203. 

[b]  Pnrpoaa  of  azamiaatiaa. — (I) 
Under  Code  Civ.  Proc.  I  873.  provid- 
ing that,  in  actions  for  damages  for 
personal  Injuries,  defendant,  on  pre- 
senting satisfactory  evidence  that  he 
is  ignorant  of  the  nature  of  the  in- 
juries, is  entitled  to  an  order  re- 
quiring plaintiff  to  svbmit  to  a  phys- 
ical examination  by  physicians,  such 
an  order  was  improperly  granted  in 
an  action  for  alleged  indignities  and 
assault,  where  it  appeared  that  de- 
fendant's purpose  was  not  to  obtain 
evidence  of  plaintltTs  physical  in- 
juries, but  to  Inquire  Into  her  previ- 
ous history  and  physical  condition. 
Smyth  v,  Lichtenstein,  137  App.  Div. 
335,  122  NYS  74.  (2)  An  examina- 
tion to  determine  a  dispute  between 
opposing  physicians  as  to  the  extent 
and  character  of  the  injury  will  not 
be  ordered  by  the  court.  French  v. 
Brooklyn  Heights  R.  Co.,  57  App.  DIt. 
204.  68  NTS  287. 

[c]  Afldavltp— In  a  personal  In- 
jury case  an  affidavit  to  procure  an 
order  for  an  oral  and  physical  ex- 
amination of  plaintiff  before  trial, 
which  shows  that  the  inquiry  is  to  be 
concerning  the  nature  and  extent  of 
plaintlfTs  Injuries,  and  that  such  ex- 
amination Is  material  and  necessary 
to  inform  defendant  of  the  Injuries, 
Is  sufficient.  Campbell  t.  Joseph  H. 
Bauland  Co.,  41  App.  Div.  474,  Si 
NYS  984 

[d]  siDopa  amd  aztaat  of  axaadaa- 
tlon. — (1)  An  order  under  Code  Civ. 
Proc  9  873,  for  examination  before 
trial  of  plaintiff  In  a  personal  injury 
case,  she  to  submit  to  a  physical  ex- 
amination by  physicians,  should  limit 
the  examination  of  plaintiff  under 
oath  to  Inquiries  as  to  the  nature 
and  extent  of  the  Injuries  complained 
of,  and  the  place  where  and  the  pe- 
culiar manner  in  which  the  injuries 
were  received,  so  far  as  la  necessary 
to  enable  defendant  to  ascertain  the 
nature  and  extent  of  the  injuries. 
Potter  v.  Hammondsport.  112  App. 
Dlv.  91,  98  NYS  186.  (2)  An  ord-r 
for  the  physical  examination  of  plain- 
tiff before  trial  must  contain  provi- 
sions for  his  oral  examination,  al- 
though the  scope  of  such  examination 
may  be  conflned  by  the  court  to  ques- 
tions touching  the  nature  and  extent 
of  his  injuries.  Landau  v.  Citron,  47 
Misc.  354.  93  NYS  1111. 

[e]  Bad  faith  of  dafoadaat.— To 
defeat  the  examination  on  the  ground 
of  bad  faith  on  the  part  of  defendant, 
bad  faith  must  appear  from  defend- 
ant's affidavit,  and  the  circumstances 
of  the  case,  and  a  mere  statement  In 
the  plaintiff's  affidavit  ts  insufficient. 
Sewell  v.  Butler,  16  App.  Dlv.  7i. 
44  NYS  1074. 

[f]  Baaafiiaatlon  of  pkTaidaa«<— 
Under  Code  Civ.  Proc.  J  873,  provid- 
ing that,  In  an  action  for  personal  in- 
juries, the  court  In  granting  an  or- 
der for  examination  of  plaintiff  be- 
fore trial  may.  on  application  of  de- 
fendant, direct  that  plaintiff  submit 
to  a  physical  examination  by  physi- 
cians to  be  designated  by  the  court, 
the  order  may  not  provide  for  exam- 
ination «f  the  physicians  before  tlie 
referee.  Potter  v.  Hammondsport. 
112  App.  Dlv.  91,  88  NTS  186.       ,  , 

IB.  McGovern  v.  Hope,  63  N.  J.  l* 
76.  42  A  830. 
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no  Dnneeessaiy  annoyance  or  exposure,"  and  the 
order  directing  an  examination  must  affirmatively 
show  that  plaintiff 's  rights  were ,  properly  safe- 
guarded." The  application  should  be  based  on  an 
affidavit  showing^  that  knowledge  of  necessary  and 
material  faets  in  respoot  to  plaintiff's  injuries  or 
eondition  can  be  acquired  only  by  such  examina- 
tion.*" So  an  examination  will  not  be  ordered  where 
there  is  abundant  evidence  of  the  extent  of  the  in- 
jury, or  where  its  nature  is  not  seriously  ques- 
tioned," or  where  the  examination  requested  may 
injure  or  imperil  the  health  of  plaintiff,^"  or  cause 
serious  pain.'*  An  examination  requiring  the  ad- 
ministration of  aneesthetics  will  ordinarily  be  re- 
fused where  plaintiff  objects.*^  Where  an  injury  is 
not  apparent  and  its  existence  in  fact  is  disputed, 
it  has  been  held  an  abuse  of  discretion  to  allow 
plaintiff  to  testify  to  the  injury  and  to  its  perma- 
nent character  without  allowing  other  competent 
and  specially  skilled  witnesses  to  make  an  exami- 
nation and  to  demonstrate,  if  they  are  able,  that 
there  is  in  fact  no  injury."* 


Z-ray  examination.  Under  a  statute  providing 
that  it  shall  be  diseretionary  with  the  court  to  re- 
quire plaintiff  to  submit  to  a  physical  examination 
by  a  physician,  it  has  been  held  that  while  the  phy- 
sician may  make  use  of  the  X-ray  in  making  his 
examination,'''  he  cannot  take  X-ray  photographs  of 
the  person  of  the  party  examined  without  the  par- 
ty's consent,'*  nor  has  he  authority  to  appoint  an- 
other to  operate  the  X-ray  machine.'"  Further  it 
has  been  held  not  error  to  refuse  to  require  plain- 
tiff in  an  action  for  injuries  to  submit  to  the  tak- 
ing of  an  X-ray  photograph  of  the  injured  portion 
of  his  body. '7 

S^ond  applicatioB  or  examination.  An  applica- 
tion for  a  second  examination  of  plaintiff  is  prop- 
erty refused  in  the  absence  of  a  showing  of  the  ne- 
cessity therefor."  The  fact  that  an  examination  is 
refused  upon  a  specific  ground  will  have  no  bearing 
upon  the  propriety  of  refusing  a  second  request 
vrhich  for  other  reasons  should  be  refused,'"'  Where 
it  appears  that  defendant  has  been  misled  by  plain- 
tiff in  a  first  physical  examination,  a  second  exami- 


16.  McGovern  v.  Hope,  63  N.  J.  ti. 
76,  42  A  830;  Mlzak  v.  Carborundum 
Co..  75  Misc.  205,  132  NYS  1104; 
Williams  V.  Chattanooga  Iron  Works, 
131  Tenn.  683,  176  SW  1031,  AnnCas 
1916B  101. 

17.  Williams  V.  Chattanooga  Iron 
Works,  131  Tenn.  683,  176  SW  1031, 
AnnCasl916B  101. 

18.  Lexington  R.  Co.  v.  Cropper, 
142  Ky.  39.  133  SW  968;  Williams  v. 
Chattanooga  Iron  Works.  131  Tenti. 
683.  176  SW  1031,  AnnCa8l916B  101. 

19.  Southern  Bell  Tel.  Co.  v. 
Lynch,  95  Ga.  529,  20  SE  500;  Lex- 
ington R.  Co.  V.  Cropper,  142  Ky.  39, 
133  SW  968;  Louisville,  etc.,  R.  Co. 
V.  McCIain,  66  SW  391,  23  KyL  1878; 
Belt  Electric  Line  Co.  v.  Allen,  102 
Ky.  551.  44  SW  89,  19  KyL  1666,  80 
AmSR  374;  Owens  v.  Kansas  City, 
etc.,  R.  Co.,  95  Mo.  169,  8  SW  350,  6 
AmSR  39;  Smith  v.  Spokane,  16 
Wash.  403,  47  P  888.   ' 

"In  no  case  should  the  order  be 
granted  merely  for  the  purpose  of 
obtaining  cumulative  evidence,  or 
where  the  Injuries  complained  of 
are  so  patent  as  to  be  apparent." 
Lexington  R.  Co.  v.  Cropper,  142  Ky. 
39.    45,    133    SW   968. 

[a]  niiutntloiui.  —  (1)  Thus 
plaintiff  need  not  submit  to  a  med- 
ical examination  where  she  has  pre- 
viously been  several  times  examined 
by  'physicians,  one  of  whom  Is  a  wit- 
ness on  behalf  of  defendant.  South- 
ern Bell  Tel.  Co.  v.  Lynch,  95  Ga. 
529.  20  SE  500.  (2)  Where  it  is 
clearly  apparent  that  plaintiff  is  an 
almost  helpless  cripple  because  of 
the  injury  complained  of,  It  is  not 
an  abuse  of  discretion  to  refuse  to 
require  him  to  submit  to  a  physical 
examination.  B^lle  of  Nelson  Distil- 
ling Co.  V.  Riggs,  104  Ky.  1,  45  SW 
99.  20  KyL  499. 

ao.  Stearns  Coal,  etc..  Co.  v.  Wil- 
liams, 177  Ky.  698.  198  SW  54:  Mlzak 
V.  Carborundum  Co..  75  Misc.  205,  132 
NTS  1104;  Hoxsey  v.  Murray,  84 
Wash.  688.  147  P  205;  O'Brien  v.  La 
Crosse,  99  Wis.  421,  75  NW  81,  40 
LRA  831. 

[a]  Vh*  oonrt  la  wlthont  powar  to 
dJnot  an  opantton  to  be  performed 
to  ascertain  a  fact  in  controversy. 
Hoxsey  v.  Murray,  84  Wash.  688,  147 
P  20.5. 

ai.  Kokomo,  etc.,  Tract.  Co.  v. 
Walsh,  58  Ind.  A.  182.  108  NE  19. 

[a]  Ap^oatton  of  rola. — ^In  an 
action  for  injury  to  the  eyes,  a  re- 
quest for  an  expert  physical  exam- 
ination in  the  usual  manner  should 
be  gruited,  subject  to  the  limitation 
that  the  examination  Involving  the 
use  of  drugs  to  dilate  the  pupils  shall 
not  produce  serious  discomfort  or  in- 
jurious consequences.  Atchison,  etc., 
R.  Co.  V.  Palmore,  68  Kan.  JS45,  76  P 


609,  64  LRA  90. 

[b]  Zxamlaatioa  pzopwly  r«- 
rna«<L — Louisville  R.  Co.  v.  Hartlege, 
74  SW  742.  25  KyL  152. 

32.  Strudgeon  v.  Sand  Beach,  107 
Mich.  496.  65  NW  616;  Mira^  v.  Car- 
borundum Co.,  75  Misc.  205,  132  NYS 
1104;  Chicago,  etc.,  R.  Co.  v.  Pera- 
berton,   (Tex.  Civ.  A.)   170  SW  108. 

as.  Louisville,  etc.,  R.  Co.  v. 
Simpson,  111  Ky.  751,  64  SW  733,  23 
KyL  1044. 

[a]  ninatratloa.— It  has  been  held 
an  abuse  of  discretion  to  refuse  an 
examination  where  plaintitt  claimed 
that  by  reason  of  an  injury  to  her 
hand  she  could  not  close  two  or  mOre 
of  the  Angers  thereof  by  the  volun- 
tary exercise  of  Its  muscles,  the  in- 
Jury  to  the  hand  not  being  apparent 
to  an  ocular  inspection.  Louisville, 
etc.,  R.  Co.  v.  Simpson,  111  Ky.  764, 
64  SW  733.   23  KyL  1044. 

a4.  State  V.  Call,  64  Fla.  144,  69  S 
789,   41  LRANS  1071. 

as.  State  V.  Call,  64  Fla.  144,  59  S 
789,  41  LRANS  1071;  Gregory  v. 
Acme  Road  Mach:'  Co.,  175  App.  Dtv. 
473,  162  NYS  574;  Lasher  v.  S.  Bol- 
ton's Sons,  161  App.  Div.  381,  146 
NYS  321.  See  Wittenberg  v.  Ons- 
gard,  78  Minn.  342,  81  NW  14,  47 
LRA  141  (holding  that  an  applica- 
tion of  defendant  to  the  court  to  re- 
quire plaintiff  to  be  photographed  by 
the  use  of  the  Roentgen  or  X-rays, 
in  order  to  ascertain  the  nature  of  his 
injuries,  is  properly  refused,  where 
It  does  not  sufHciently  appear  that 
the  person  by  whom  It  was  pro- 
posed that  the  photograph  was  to  be 
taken  has  the  requisite  skill  and  ex- 
perience properly  to  apply  the  rays). 

ae.  State  v.  Call.  64  Fla.  144,  69 
S  789,  41  LRANS  1071. 

87.  Dean  v.  Wabash  R.  Co.,  229 
Mo.  426,  129  SW  953;  International, 
etc.,  R.  Co.  v.  Bartek,  (Tex.  Civ.  A.) 
177  SW  137. 

[a]  XUnstratlos. — ^Where  an  al- 
leged injury  was  to  a  nerve  and 
there  was  evidence  that  it  could  not 
be  seen  by  the  use  of  an  X-ray,  the 
court  did  not  abuse  its  discretion  by 
refusing  to  require  plaintiff  to  sub- 
mit to  an  X-ray  examination.  Louis- 
iana, etc.,  R.  Co.  V.  Woodson,  127 
Ark.  823,  192  SW  174. 

as.  Kokomo,  etc..  Tract.  Co.  v. 
Walsh,  68  Ind.  A.  182,  108  NE  19: 
Dunkin  v.  Hoqulam,  66  Wash.  47,  105 
P  149. 

[a]  Dlscrstlon  of  oout. — Where 
plaintiff,  suing  for  personal  injuries, 
had  been  examined  by  two  of  de- 
fendant's medical  witnesses,  and  had 
submitted  to  an  examination  by  the 
X-ray  process,  and  had  been  acci- 
dentally burned,  it  Is  not  an  abuse  of 
discretion  to  refuse  to  compel  a  sec- 
ond   examination    by    such    process. 


Boelter  v.  Ross  Lumber  Co.,  103  Wis. 
324,  79  NW  243. 
Jb]  WliMr*  axaailBatioa  was  liad 
prior  to  th*  trial,  it  was  proper  to  re- 
fuse to  require  submission  to  a  sec- 
ond examination  during  trial.  Dun- 
kin  V.  Hoqulam.  56  Wash.  47.  105  P 
149.  Compare  Helbig  v.  Grays  Har- 
bor Electric  Co..  37  Wash.  130,  79  P 
612  (holding  that,  where  plaintiff  had 
been  examined  before  trial  and  re- 
examined after  an  amendment  of  the 
complaint  during  the  trial,  refusal 
to  permit  a  furthei-  examination  ex- 
cept in  the  presence  of  the  jury  was 
proper). 

[c]  Prior  McamlaattoB  mad*  with.- 
out  order.— Where  an  order  for  a 
physical  examination  was  made  on 
an  afHdavit  failing  to  suggest  that 
a  physical  examination  had/  already 
been  had  at  defendant's  request,  with 
plaintiCF's  consent,  and  without  any 
order,  the  justice  properly  vacated 
the  order,  on  an  aflfldavit  showing 
such  previous  examination,  there  be- 
ing nothing  to  dispute  the  same,  nor 
excusing  defendant's  omission  to 
show  the  fact  in  the  original  affidavit. 
Orlando  v.  Syracuse  Rapid  Transit 
R.  Co.,  109  App.  Div.  356,  95  NYS 
898. 

[d]  BeVzamliiattoii  on  aaoonA 
trlaL — (1)  Under  a  statute  providing 
that  the  court  may  on  defendant's 
application  order  a  physical  exalml- 
nation  of  plaintiff  If  It  Is  shown  that 
defendant  Is  ignorant  of  the  nature 
of  his  injuries,  if  upon  the  first  trial  . 
the  examination  of  the  plaintiff  was 
made  without  objection  by  a  physi- 
cian of  defendant's  own  choice  who 
was  permitted  to  testify  without 
objection  on  a  subsequent  trial,  de- 
fendant is  not  entitled  to  a  reexami- 
nation of  the  plaintiff  by  a  physi- 
cian appointed  by  the  court.  Whit- 
aker  v.  Staten  Island  Midland  R.  Co., 
76  App.  DK.  351.  78  NYS  410. 
(2)  Where  plaintiff,  suing  for  person- 
al Injuries,  had  been  compelled  to 
submit  to  a  physical  examination  by 
defendant's  physicians  before  the 
first  trial  and  those  physicians  tes- 
titled  for  defendant  at  the  second 
trial,  it  was  not  error  to  refuse  to 
compel  plaintiff  to  ."lubmlt  to  a  sec- 
ond examination.  Scullin  v.  Vlning, 
127  Ark.  124,  191  SW  924. 

89.  Kokomo,  etc..  Tract.  Co.  v. 
Walsh,  58  Ind.  A.  1^2,  108  NE  19, 
24. 

"The  age  and  sex  of  the  person 
who  Is  the  subject  of  the  examina- 
tion, and  the  nature  and  character  of 
the  examination  Involved,  will  all  be 
considered  by  the  appellate  tribunal 
in  determining  whether  the  trial 
court  has  abused  Its  discretion  In  a 
given  case."  Kokomo,  etc..  Tract.  Co. 
V.  Walsh,  supra. 
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nation  should  be  granted.*** 

After  ▼oluDtary  exhibition  to  jnry.  Plaintiff  may, 
with  due  regard  to  the  proper  bounds  of  propriety 
and  decency,  exhibit  the  injured  portion  or  mem- 
bers of  his  body  to  the  jnry  for  the  purpose  of  show- 
ing the  extent  of  his  injuries,'*  but  by  voluntarily 
doing  so  he  confers  upon  defendant  a  right  to  re- 
quire further  physical  examination  of  the  same.'^ 
The  fact,  however,  that  plaintiff  has  exhibited  his 
person  to  the  jury  does  not  preclude  him  from  ob- 
jecting to  further  examination  involving  the  ad- 
ministration of  an  anssthetic.*'  Where  plaintiff 
exhibits  his  body  to  the  jury  and  offers  to  submit 
to  an  examination  by  physicians  named  by  the 
court,  other  than  defendant's  physicians,  refusal  to 
require  him  to  submit  to  examination  by  defendant's 
physicians  is  proper.** 

Serrica  of  order.  Where  plaintiff  is  a  nonresi- 
dent, the  court  acquires  no  jurisdiction  to  compel 
him  to  submit  to  a  physical  examination  by  an  or- 
der served  on  his  attorney.** 

Enforcement  of  order.    An  order  directing  plain- 


tiff to  submit  to  a  physical  examination  will  be  en- 
forced by  staying  the  proceedings,**  or  dismissing 
the  action,*'  but  not  by  punishment  as  for  a  con- 
tempt.** 

Befnsal  to  snbmit  to  examination  as  affecting 
plaintiff's  credibility.  In  some  states,  although  the 
power  to  compel  an  examination  is  denied,  defend- 
ant may  ask  plaintiff  on  the  witness  stand  if  he 
will  submit  to  a  physical  examination,*'  and  plain- 
tiff's refusal  is  pertinent  as  bearing  on  the  credi- 
bility and  su£9ciency  of  the  testimony  on  which  he 
seeks  to  recover.*"  The  same  rule  has  been  followed 
in  some  jurisdictions  in  which  the  power  to  compel 
an  examination  exists.** 

[%  358]  2.  Time  for  Application.  A  request  for 
the  examination  should  be  submitted  at  such  a  time 
that  the  granting  of  the  same  will  not  retard  the 
administration  of  justice,  or  work  an  injustice  to 
plaintiff  in  the  presentation  of  his  case  and,  in  the 
absence  of  a  good  excuse  for  the  delay,  it  will  rarely 
be  complied  with  when  it  is  made  after  the  com- 
mencement of  the  trialj**  especially  after  the  plain- 


30.  Rlef  V.  Great  Northern  R.  Co., 
lae  Minn.  «30,  148  I<rW  30». 

31.  See  Evidence  [17  Cyc  29E]. 

32.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Kendall,  167  Fed.  62,  93  CCA  422,  16 
AnnCas  560. 

HI. — Pronskevltch  v.  ChicaKO,  etc., 
R.  Co.,  232  III.  186,  83  NE  545; 
Swenson  v.  Aurora,  196  111.  A.  83. 
But  see  Wheeler  v.  Chicago,  etc.,  R. 
Co.,  267  111.  306.  108  NE  330  [alT 
182  111.  A.  19«]  (holding  that  the  fact 
that  plaintiff  exhibits  his  injured 
leg  to  the  jury  does  not  confer  on 
defendants  the  right  to  cause  him  to 
submit  to  an  extended  sclentiflc  ex- 
amination thereof  in  the  presence  of 
the  jury). 

Mo. — Haynes  v.  Trenton,  123  Mo. 
326.  27  SW  622. 

Nebr. — Booth  v.  Andrus,  91  Nebr. 
810,   137  NW  884. 

N.  T. — ^Winner  v.  Lathrop,  67  Hon 
511,  22  NTS  516.'  See  also  dlcU  in 
Cole  V.  Pall  Brook  Coal  Co.,  87  Hun 
584.  34  NTS  572  [aff  159  N.  T.  59, 
53  NE  670J.  Compare  Cole  v.  Fall 
Brook  Coal  Co.,  159  N.  T.  59,  53  NE 
670  [aff  87  Hun  584,  34  NTS  672J 
(holding  that  the  privilege  of  ono 
suing  for  personal  injuries  from  ex- 
amination by  surgeons  to  enable 
them  to  testify  as  to  the  extent  of 
his  injuries  Is  not  waived  by  plain- 
tiff's introducing  in  evidence  the  tes- 
timony of  persons  .who  had  examined 
him). 

.  Tex. — Houston,  etc.,  R.  (3o.  v.  Ang- 
lin,  99  Tex.  349,  89  SW  966.  2  LRANS 
386  [rev  (Civ.  A.)  86  SW  785];  Chi- 
cago, etc.,  R.  Co.  v.  Langston,  92 
Tex.  709.  50  SW  574,  51  SW  331; 
San  Antonio,  etc.,  R.  Co.  v.  Stuart, 
(Civ.  A.)  178  SW  17;  Houston,  etc., 
R.  Co.  v.  Bukowsky,  (Civ.  A.)  175  SW 
477;  Galveston,  etc..  R.  Co.  v.  Choj- 
nacky,    (Civ.  A.)    163   SW  1011. 

Contra  Mills  .v.  Wilmington,  etc., 
R.  Co.,  15  Del.  269,  40  A  1114. 

[a]  Applloattona  of  rnl*^— (1) 
Plaintiff  having  sued  for  malpractice 
involving  two  separate  operations  on 
the  same  day  on  different  portions  of 
her  body,  and  having  permitted  an 
inspection  of  the  portion  as  to  which 
one  of  the  operations  was  performed. 
It  was  error  to  refuse  an  inspection 
by  reputable  surgeons  of  the  other 
portion.  Booth  v.  Andrus,  91  Nebr. 
810,  137  NW  884.  (2)  Whether  a 
proper  physical  examination  can  be 
made  before  the  jury  Is  to  be  deter- 
mined by  the  nature  of  the  injuries 
and  defendant  is  entitled  to  such  ex- 
amination, where  the  injuries  have 
been  exhibited  to  the  jury,  and  where 
no  suggestion  that  plaintiff  will  In- 
dicate pain  has  been  made.  San  An- 
tonio, etc.,  R.  Co.  V.  Stuart,  (Tex.  Civ. 


A.)  178  SW  17.  (3)  Where  plaintiff 
removed  dark  glasses  from  his  eyes 
and  submitted  them  to  the  Inspection 
of  the  Jury,  he  thereby  waived  the 
inviolability  of  his  person,  and  It  was 
error  to  refuse  defendant's  request 
for  an  inspection  by  experts.  Gal- 
veston, etc.,  R.  Co.  ▼.  Chojnacky, 
(Tex.  Civ.  A.)  163  SW  1011. 

33.  Chicago,  etc.,  R.  Co.  v.  Pem- 
berton,  (Tex.  Civ.  A.)  170  SW  108. 
See   supra  note   22. 

34.  Oklahoma  R  Co.  v.  Thomas, 
(Okl.)    164  P  120. 

35.  Goldenberg  v.  Zirlnsky,  114 
App.  DIv.  827,  100  NTS  251,  37  NT 
CivProc  203. 

30.  Western  Glass  Mfg.  Co.  v. 
Schoenlnger,  42  Colo.  357,  94  P  342, 
126  AmSR  165,  15  LRANS  663;  State 
V.  Call.  64  Fla.  144,  59  S  789,  41 
LRANS  1071;  Lane  v.  Spokane  Falls, 
etc.,  R.  Co.,  21  Wash.  119.  57  P  367, 
75  AmSR  821.  46  LRA  153. 

37.  Western  Glass  Mfg.  Co.  v. 
Schoenlnger,  42  Colo.  357,  94  P  342, 
126  AmSR  165,  15  LRANS  663;  Smith 
V.  New  Jersey,  etc.,  R.,  etc.,  Co.,  123 
App.  DIv.  493,  108  NTS  415;  Lane  v. 
Spokane  Falls,  etc.,  R.  Co.,  21  Wash. 
119,  57  P  367,  75  AmSR  821,  46  LRA 
153. 

38.  Western  Glass  Mfg.  Co.  v. 
Schoenlnger,  42  Colo.  35T,  94  P  342, 
126  AmSR  165.  15  LRANS  663;  Wil- 
liams V.  Chattanooga  Iron  Works,  131 
Tenn.  683,  176  SW  1031,  AnnC:asl916B 
lOL 

30.  Simpson  v.  Peoria  R.  Co.,  179 
111.  A.  307;  Junget  v.  Aurora,  etc.,  R. 
Co.,  177  HI.  A.  435;  Cole  v.  East  St. 
Louis,  158  111.  A.  494;  Schlechte  v. 
Chicago  Electric  Transit  Co.,  157  III. 
A.  181;  Guthrie  v.  Empire  Coal  Co., 
160  111.  A.  530;  Sertaut  v.  Crane  Co., 
142  111.  A  49.  See  R.  Co.  v.  Booth, 
(Tex.  Civ.  A.)-  97  SW  128  (holding 
that  defendant  may  prove  plalntifTs 
refusal  to  submit  to  an  examina- 
tion before  trial  and  may  ask  plain- 
tiff as  a  witness  if  she  Is  willing  to 
submit  to  an  examination).  Contra 
Illinois  Cent.  R.  Co.  v.  Downs,  122 
111.  A.  545;  Chicago,  etc.,  R.  Co.  v. 
Hill,  36  Okl.  540.  129  P  13,  43  LRANS 
622;  Kinsrflsher  v.  Altizer,  13  Okl.  121, 
74  P  107;  Missouri,  etc.,  R.  Co.  v. 
Mitchell,  40  Tex.  Civ.  A.  633,  90  SW 
716. 

40.  Chicago,  etc..  R.  Co.  v.  HUT, 
36  Okl.  540,  129  P  13,  43  LRANS  622; 
Kingfisher  v.  Altlzer,  13  Okl.  121,  74 
P  107;  Austin,  etc..  R.  Co.  v.  Cluck, 
97  Tex.  172,  77  SW  403.  104  AmSR 
863,  64  LRA  494,  1  AnnCas  261  [rev 
(Civ.  A.)  73  SW  5691;  Artesian  Belt 
R.  Co.  V.  Toung.  (Tex.  Civ.  A.)  155 
SW  672  (holdlnp.  however,  that  evi- 
dence   that    plaintiff's    attorney    re- 


fused to  permit  a  physical  examina- 
tion by  defendant's  private  physician 
was  immaterial  on  the  question  of 
plaintiff's  good  faith);  Missouri,  etc., 
R.  Co.  v.  Mitchell,  40  Tex.  Civ.  A 
633,  90  SW  716;  International,  etc., 
R  Co.  v.  Butcher,  (Civ.  A)  SI  SW 
819  [rev  on  other  grounds  98  Tex. 
462,  84  SW  1052].  See  Orlando  v. 
Syracuse  Rapid  Transit  R.  (3o..  109 
App.  DIv.  356.  95  NTS  898  (hold- 
ing that  plaintiff's  refusal  to  sub- 
mit to  a  second  physical  examination 
could  not  be  shown  where  he  had 
previously  consented  to  an  examina- 
tion at  defendant's  request).  And  see 
cases   supra  note   28. 

41.  Union  Pac.  R  Co.  v.  Botsford, 
141  U.  S.  250,  11  set  1000,  35  L.  ed. 
734.  See  Williams  v.  Chattanooga 
Iron  Works,  131  Tenn.  683,  176  SW 
1031,  AnnC^8l916B  101  (holding  that 
plaintiff's  refusal  to  submit  to  an  ex- 
amination may  be  proved  on  the 
trial  and  commented  on  in  the  ar- 
gument). 

4a.  Ala. — Richmond,  etc.,  R.  Co. 
V.  Greenwood,  99  Ala.  501,  14  8  495. 

Colo. — Western  Glass  Mfg.  Co.  v. 
Schoenlnger,  42  Colo.  357,  94  P  342, 
126  AmSR  165,  15  LRANS  663. 

Ga. — Savannah,  etc,  R.  Co.  v. 
Walnwright,  99  Gki.  256,  25  SE  622. 

Ind. — Kokomo,  etc.  Tract.  Co.  v. 
Walsh,  58  Ind.  A.  182.  108  NE  19. 

Mo. — Graham  v.  Sly,  177  Mo.  A. 
348,  164  SW  136;  Dent  v.  Springfield 
Tract.  Co.,  146  Mo.  A.  61,  129  SW 
1044;  Paul  V.  Omalia,  etc,  R.  Co.,  82 
Mo.   A.   600. 

Nebr. — Stuart  v.  Havens,  17  Nebr. 
211,   22  NW  419. 

Tenn. — Williams  v.  Chattanooga 
Iron  Works.  131  Tenn.  683,  176  SW 
1031,  AnnCasl916B  101. 

Wash. — Smith  v.  Spokane,  16  Wash. 
403,   47  P  888. 

[a]  ZUnstxatton. — ^Where  defend- 
ant was  advised  of  the  nature  and 
extent  of  the  Injuries  claimed,  and 
risked  two  trials  without  asking  for 
a  physical  examination,  the  court  did 
not  abuse  its  discretion  In  overruling 
his  motion  therefor,  filed  shortly  be- 
fore the  third  and  last  trial.  Graham 
v.  Sly,  177  Mo.  A.  348,  164  SW  136. 
'  [b]  Ahandomieat  of  avpUoatloB. 
—Where,  in  an  action  for  personal 
Injuries  to  plalntifTs*  wife,  the  court 
refused  for  the  time  being  to  grant 
a  motion  for  personal  examination  of 
the  wife,  and  defendant  did  not  again 
renew  the  application  therefor  at  any 
other  stage  of  the  proceeding,  the 
court  may  have  well  concluded  that 
defendant  did  not  deem  It  neofsiwry 
to  renew  It  or  to  Insist  thereon,  but 
had  abandoned  It.  Sldekum  v.  Wa- 
bash, etc.,  R.   Co.,  93  Mo.    400.  4   SW 
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tiff  has  offered  his  evidence  in  chief.*' 

[f  359]  S.  Making  of  Exunination,  Report,  and 
Fees.  As  a  rule,  the  examiners  should  be  agreed 
upon  by  the  parties  or  designated  by  the  court,  and 
it  will  rarely  order  the  examination  to  be  made  by 
a  person  of  defendant's  choosing  only,**  especially 
if  be  is  personally  objectionable,  to  plaintiff.**  A 
physician  appointed  by  the  court  to  make  an  exami- 
nation is  an  officer  thereof  and  should  be  sworn.*' 
The  parties  should  be  afforded  equal  opportunity  of 
having  qualified  witnesses  present  at  the  examina- 
tion.*^ When  plaintiff  is  a  female,  the  examina- 
tion sboTild  be  made  by  a  physician  of  her  own  sex,*' 
and  when  the  statute  contains  an  express  provision 
to  that  effect**  plaintiff  need  not  make  any  special 
application  to  be  examined  by  such  physician,  and 
an  order  providing  otherwise  is  erroneous."*  Where 
a  physician  is  appointed  by  the  court  as  one  of  a 
committee  to  examine  into  the  injuries  of  plaintiff, 
he  cannot  be  objected  to  as  necessarily  biased  merely 
because  of  a  former  examination  of  such  injuries 


at  the  request  of  plaintiff."'- 

Report  of  examination.  A  physician  appointed 
to  examine  plaintiff  should  file  a  report  which  should 
be  open  to  inspection  by  counsel  of  both  parties."' 

The  fee  of  the  BTaminiTig  physician  should  be 
fixed  by  the  court  in  advance  to  be  paid  into  court 
by  defendant  applying  for  the  examination."* 

[$  360]  4.  Withdrawal  of  Bequest.  Where  de- 
fendant withdraws  his  request  for  an  examination 
after  the  appointment  of  examiners  by  the  court, 
but  before  the  examination  has  been  made,  such  ex- 
aminers should  not  be  allow'ed  to  testify  against  the 
objection  of  defendant  to  the  examination  made  by 
them  after  the  withdrawal  of  his  request."*" 

[$  361]  C.  Qnestions  of  Law  and  Fact  The 
question  of  what  elements  of  damage  are  proper  to 
be  considered  is  one  of  law  for  the  court,""  but  where 
an  issue  is  made  by  the  pleadings  and  is  tried  by  a 
jury  tlie  estimation  and  determination  of  the  amount 
of  the  injury  sustained  is  usually  a  question  of  fact 
for  their  sound  and  reasonable  discretion,""  and  they 


701,    3  AmSR  549. 

[c]  Bsona*  for  delay.— DlfBculty 
in  discovering  the  whereabouts  of 
plaintiff,  coupled  with  the  fact  that 
the  attorney  for  defendant  went  Into 
the  army  for  three  months,  and  was 
seriously  111  after  his  retirement,  ex- 
cuses laches  In  delaying  from  De- 
cember to  February  in  obtaining  a 
second  order  requiring  plaintiff  to 
submit  to  an  oral  and  physical  exami- 
nation before  trial.  Campbell  v.  Jo- 
seph H.  Bauland  Co.,  41  App.  Div. 
474.   58   NTS  984. 

43.  U.  S.— Howell  v.  Hartford  P. 
Ins.  Co.,  12  F.  Cas.  No.  6,780. 

Ala. — Mobile  Light,  etc.,  Co.  ▼. 
Burch,  12  Ala.  A.  421,  68  S  509. 

Ga. — Savannah,  etc.,  R.  Co.  V. 
Walnwrlght,  99  Ga.  265,  26  SB  622. 

Ind. — Hess  v.  Lewrey,  122  Ind.  225, 
23  NE  156,   17  AmSR  356,  7  LRA  90. 

Kan. — Southern  Kansas  R.  Co.  y. 
Utchaels,  67  Kan.   474,   46  P  938. 

Ky. — Lexington  R.  Co.  v.  Cropper, 
142  Ky.  39,  133  SW  968. 

N.  T. — Archer  v.  Sixth  Ave.  R.  Co., 
52  N.  T.  Super.  878  [aff  108  N.  T.  632. 
15  NE  75]. 

Oh. — Miami,  etc..  Turnpike  Co.  v. 
Bally,  37  Oh.  St.  104.  ^ 

Vt.— Bagley  v.  Mason,  69  Vt.  176, 
37  A  287. 

Wash. — ^Myrberg  v.  Baltimore,  etc.. 
Mtn.,  etc..  Co..  25  Wash.  364,  65  P 
539. 

tal  XUnatntlOBv— The  refusal  of 
an  application  for  a  physical  exami- 
nation of  plaintiff  In  a  personal  In- 
Jury  case,  to  determine  the  extent 
of  his  Injuries,  was  not  an  abuse  of 
the  trial  court's  discretion,  where  the 
application  was  not  made  until  plain- 
tiff's evidence  was  In,  on  the  second 
trial  of  the  case  .which  had  been 
pending  two  years,  during  which  time 
there  was  no  attempt  to  secure  a 
physical  examination.  since  the 
granting  of  the  application  at  that 
time  might  have  greatly  prejudiced 
plaintiff.  Lexington  R.  Co.  v.  Crop- 
per, 142  Ky.   39.  133  SW  968. 

44.  Ky. — Keller,  etc.,  Co.  v.  Berry, 
121  SW  1009;  Kentucky  Cent.  R.  Co. 
V.  Carey,  5  KyL  512,  514,  12  Ky.  Op. 
392. 

Nebr. — Stuart  v.  Havens,  17  Nebr. 
211,  22  NW  419;  Sioux  City,  etc..  R. 
Co.  V.  Flnlayson.  16  Nebr.  578,  20  NW 
860,  49  AmR  724. 

Tenn. — Williams  v.  Chattanooga 
Iron  Works.  131  lienn.  683,  176  SW 
1031,  AnnCasl916B  101. 

Wash. — ^Just  V.  Llttlefleld.  87  Wash. 
299.    151    P    780,    AnnCasl917D    705; 

fmlth  'V.  Spokane,  16  Wash.  403,  47  P 
88. 

[a1    ApVUoatlOB  of  mle<— A  denial 

by  the  court  of  a  motion  that  plaln- 

*  tiff  be  examined  by  three  physicians 
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named  in  the  motion  is  not  an  abuse 
of  its  discretion.  Kokomo.  etc. 
Tract.  Ca  v.  Walsh,  58  Ind.  A.  182,' 
108  NE  19.. 

40.  Stack  V.  New  York,  etc.,  R.  Co., 
177  Mass.  155,  68  NE  686,  83  AmSR 
269,  62  LRA  328:  Missouri  Pac.  R. 
Co.  ■  V.  Johnson,  72  Tex.  95,  10  SW 
325;  Gulf,  etc.,  R.  Co.  v.  Nelson,  6 
Tex.  Civ.  A.  387,  24  SW  588. 

40.  Lawrence  v.  Samuels,  20 
Misc.  15,  44  NYS  602. 

47.  McGovern  v.  Hope,  63  N.  J.  L. 
76.  i2  A  830.  But  see  Goldenberg  v. 
Zlrlnsky.  114  App.  Dlv.  827,  100  NYS 
251,  91  NYClvProc  203  (holding  that 
under  a  statute  providing  for  exami- 
nation of  plaintiff  by  physicians  to  be 
appointed  by  the  court,  and  under 
such  restrictions  as  the  court  or 
Judge  shall  deem  proper,  an  order 
permitting  defendant  to  have  his 
own  medical  advisor  present  was  er- 
roneous, although  a  like  privilege 
was  accorded  to  plaintiff). 

[a]  Application  of  mle. — Where  a 
physician  appointed  by  the  court  ex- 
amines plaintiff,  plaintiff's  own  physi- 
cian should  be  permitted  to  be  pres- 
ent at  the  examination  on  plalntlfTs 
application  therefor.  Williams  v. 
Chattanooera  Iroh  Works,  131  Tenn. 
683.  17«  SW  1031,  AnnCasl916B  101. 

48.  Williams  v.  Chattanooga  Iron 
Works.  131  Tenn.  683,  176  SW  1031, 
AnnCasl916B  101. 

40.  See  statutory  provisions;  and 
Potter  y.  Hammondsport.  112  App. 
Dlv.  91.  98  NYS  186;  Lawrence  v. 
Samuels., 17  Misc.  659,  40  NYS  686, 
26  NYClvProc  10. 

[a]  Oonstguctlon  of  atatwt*. — 
Code  Civ.  Proo.  {  873,  providing  that, 
if  plaintiff  Is  a  female,  she  shall  be 
entitled  to  have  such  examination 
"before"  physicians  of  her  own  sex, 
means  the  examination  of  a  female 
plaintiff  shall  be  by,  and  not  merely 
In  the  presence  of,  physicians  of  her 
own  sex.  Potter  v.  Hammondlsport, 
112  App.  Dlv,  91,  98  NYS  186. 

60.  Lawrence  v.  Samuels,  17  Misc. 
559,  40  NYS  686,  26  NYClvProc  10 
(also  holding  that  an  attorney  has 
no  right  to  be  present  or  to  have 
men  present  at  such  examination). 

Bl.  Fullerton  y.  Pordyce,  144  Mo. 
519..  44    .SW  1063. 

63.  Williams  v.  Chattanooga  Iron 
Works,  131  Tenn.  683.  176  SW  1031. 
AnnCaBl916B  101.  But  see  Mizak  v. 
Carborundum  Co.,  75  Misc.  205.  132 
NYS  1104  (holding  that,  under  Code 
Civ.  Proc.  S  873.  authorizing  the 
physical  examination  of  plaintiff  be- 
fore a  Judge  or  referee  In  an  action 
for  personal  Injuries  under  such  re- 
strictions and  directions  as  ahall 
seem  proper  to  the  court,  the  court 
cannot    require    the    report    of    such 


examination  to  be  filed  by  the  exam- 
ining physicians,  the  statute  contem- 
plating merely  that  the  physicians 
shall  testify  as  witness  on  the  trial. 
If  called  by  the  party). 

63.  Williams  v.  Chattanooga  Iron 
Works,  131  Tenn.  683,  176  SW  1031, 
AnnCaslOlOB  101. 

64.  South  Covington,  etc:,  R.  Co. 
v.  Stroh,  66  SW  177,  23  KyL  1807,  67, 
LRA  875. 

66.  U.  S. — Qayton  v.  Day,  178 
Fed.   249,    252.    101   CCA    609. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Coleman,    181   Ala.    478,   61    S    890. 

Conn. — Dean  v.  Connecticut  To- 
bacco Corp.,  88  Conn.   619,  92  A  408. 

Me. — ^Bridges  v.  Stickney,  88  Me. 
361. 

Minn. — Mississippi,  etc.,  R.  Co.  v. 
Prince,  34  Minn.  71,  24  NW  844. 

Mo. — Camp  v.  Wabash  R.  Co.,  94 
Mo.    A.    272.    68    SW    96: 

Porto  Rico. — Diaz  v.  San  Juan 
Light,  etc..  Co..  17  Porto  Rico  64. 

"It  is  for  the  court  to  prescribe, 
as  a  matter  of  law,  what  the  meas- 
ure or  rule  may  be,  by  which  the 
Jury  Is  to  determine,  as  a  question  of 
fact,  what  damages.  If  any,  have 
been  Incurred  by  plaintiff,  by  reason 
of  the  default  of  the  defendant." 
Gayton  v.  Day,  supra. 
X  [a]  ninatnatlon. — The  question  of 
what  damages  are  speoulatlve  and 
therefore  not  recoverable  Is  for  the 
court  and  not  for  the  Jury.  Mis- 
sissippi, etc..  R.  Co.  v.  Prince,  34 
Minn.  71.  24  NW  344. 

6e.  U.  S. — Brlckhouse  v.  Brooks, 
165  Fed.  534;  Iowa  Mfg.  Co.  v.  B.  F. 
Sturtevant  Co.,  162  FSd.  460,  89  CCA 
346.   18    LRANS    575. 

Ala. — Southern  R.  Co.  v.  Hayes.  78 
S  945;  Alabama  Great  Southern  R. 
Co.  V.  Taylor,  196  Ala.  37.  71  S  676; 
Sloss-Sheffleld  Steel,  etc.,  Co.  v. 
Payne.  186  Ala.  341,  64  S  817;  Blr- 
mingham  R.,  etc..  Co.  v.  Coleman, 
181  Ala.  478,  61  S  890;  Birmingham 
R.,  fete.  Co.  V.  Moore.  148  Ala.  116. 
42  8  1024;  Alabama  Great  Southern 
R.  Co.  V.  Clarke.  145  Ala.  469,  39 
S  816;  H.  H.  Hltt  Lumber  Co.  v. 
McCormack,  13  Ala.  A.  453,  68  S 
696. 

Aria. — ^Weatherford  v.  Hanger,  16 
Ariz.  427.  146  P  769;  Providence 
Gold-Mln.  Co.  v.  Thompson,  7  Ariz. 
69.    80    P    874. 

Ark. — Dickinson  v.  Brummett,  201 
SW   812. 

C3al. — ^Lynch  v.  Pacific  Electric  R. 
Co..  24  Cal.  A.  108,  140  P  298. 

Conn. — ^Kenure  v.  Bralnerd,  etc., 
Co..   88  Conn.   266,  91  A  186. 

D.  C. — Washington  TItlHties  Co.  ▼. 
Wadley.  44  App.  178:  District  of 
Columbia  v.  Johnson.   12  D.  C.  61. 

Del. — Ford  v.  Charles  Warner  Co., 
15   Del.    88.    37   A   39. 
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nsnally  assess  the  damages  if  any  are  to  be  award- 
ed," although  where  the  amount  of  recovery,  if  any, 
is  a  mere  matter,  of  computation,  they  may  be  told 
to  find  in  a  speciflo  sum,  if  they  find  for  plaintiff:'^ 
Likewise,  where  the  competent  evidence  as  to  the 
amount  of  the  loss  is  uncontradicted,  the  jury  may 
be  told  the  amount  which  they  may  find,  if  they  find 


for  plaintiff.''  But  in  eases  other  than  those  in 
which  the  amount  of  the  award  is  a  mere  matter  of 
calculation  or  of  reference  to  a  fixed  and  determined 
sum  it  rests  within  the  sound  discretion  of  the 
jury.'**  Where  there  is  no  evidence  upon  which  a 
determination  as  to  damages  can  legally  rest,  it  is 
the  duty  of  the  •court  to  take  the  case  from  the 


Ga. — Realty  Bond,  ate,  Co.  v.  Har- 
ley.  19  Ga.  A.  18S,  91  SB  254; 
O'Qulnn  V.  Douglaa,  etc,  R.  Co.,  7 
Ga.  A.  309,  66  SE  810. 

in. — Thomas  v.  Ohio  Coal  Co.,  199 
ni.  A.  50;  Pecararo  v.  Halberg,  162 
111.  A.  443  [aff  246  111.  95,  92  NE 
•00];  ChlcaKO,  etc.,  R.  Co.  v.  Pres- 
brey,  98 -111.  A.  303;  Jeffery  v.  Bab- 
cock,  98  III;  A.  16.  Sea  VoKler  v. 
Chicago,  etc..  Coal  Co.,  199  111.  A. 
674. 

Iowa. — Monaon  v.  Chicago,  etc.,  R. 
Co.,  169  NW  679;  Cubbage  v.  Toun- 
xerman,  165  Iowa  39,  134  NW  1074; 
Williams  V.  Clarke  County,  148  Iowa 
746,    127    NW^   1030. 

Kan. — ChlcaKO,  etc.,  R.  Co.  v. 
Simpson,  106  P  283;  Osborne  v.  Stas- 
aen,  26  Kan.  736. 

Ky. — Cleaver  v.  LoutsTille,  etc., 
R.  Co.,  100  8W  223,   30  KyL  1059. 

Md. — Howard  County  v.  Flndell, 
119  Md.  69,  85  A  1041;  Baltimore 
Belt  R.  Co.  V.  Sattler,  102  Md.  696, 
62  A  1126,  64  A  607. 

Mass. — Derrlg  v.  Dyer,  216  Mass. 
164,  103  NE  380;  Hkynes  v.  Nye,  185 
Mass.    B07,    70    NE    932. 

Mich. — Plozke     v.     Detroit    United 

,R.   Co.,   162   Mich.   632,    127   NW   700; 

Styles  V.  Decatur,   131   Mich.    448,   91 

NW    622:    Union    Cent.    L..    Ins.    Co. 

V.  Howell,  101  Mich.  332.  59  NW  599. 

Minn. — Chapko  v.  Chicago,  etc.,  R. 
Co.,  188  Miniv  470,  164  NW  366; 
Vllett  V.  Moler,  82  Minn.  12,  84  NW 
462. 

Miss. — Jones  v.  Illinois  Cent.  R. 
Co.,   26    S    490. 

Mo. — Steinberg  v.  Oebhardt,  41 
Mo.  519;  Nlbler  v.  Kansas  City 
Southern  R.  Co.,  197  Mo.  A.  696,  193 
SW  698;  Hawkins  v.  Independence, 
(A.)  184  SW  927:  Carter  v.  Oster, 
134  Mo.  A.  146,  112  SW  996;  Lederer 
V.  Morrow,  132  Mo.  iV.  438,  111  SW 
902;  Barree  v.  Cape  Girardeau,  132 
Mo.  A.  182,  112  SW  724;  Deland  v. 
Cameron,  112  Mo.  A.  704,  87  SW  597. 

Nebr. — Chalupa  v.  Trl-State  Land 
Co..   92  Nebr.   477.  138  NW  603. 

N.  J.— W.  A.  Manda.  Inc.  v.  U.  S. 
Express  Co.,  85  N.  J.  L.  720.  90  A 
269;  MUIer  v.  Delaware  River  Transp. 
Co.,  85  N.  J.  Ii.  700,  90  A  288,  Ann 
Ca8l916C  166. 

N.  Y.  —  Wigand  v.  Bachmann- 
Beohtel.  Brewing  Co.,  222  N.  Y.  272, 
118  NE  618;  F.  V.  Smith  Contracting 
Co.  V.  New  York,  167  App.  Dlv.  253, 
162  NYS  658;  Spencer  v.  Hardin,  149 
App.  Dlv.  667,  134  NYS  373:  Sulli- 
van V.  Schwelnler,  142  App.  Dlv.  940 
mem,  127  NYS  290;  Delvin  v.  New 
York,  124  App.  Div.  184.  108  NYS 
739;  Fox  v.  Union  Tump.  Co.,  69 
App.  Div.  863,  69  NYS  551;  Richard- 
son v.  Northrup,  66  Barb.  85;  Leber 
V.  Stores.  31  Misc.  474,  64  NYS  464 
[air  31  Misc.  804  mem,  62  NYS  1124 
memj;  Bernstein  v.  Taub,  148  NYS 
23. 

N.  C. — Boney  v.  Atlantic,  etc.,  R. 
Co..   145   N.    C.    248,    58   SB   1082. 

Okl. — Henryetta  Coal,  etc.,  Co.  v. 
O'Hara,   50  Okl.   159.   150   P   1114. 

Pa. — Canole  v.  Allen,  222  Pa.  156, 
70  A  1063;  Gibbon  v.  Pennsylvania 
R.  Co.,  8   Kulp  492. 

fex. — Eureka  Ice  Co.  v.  Buckloo, 
(Civ.  A.)  188  SW  510;  Galveston- 
Houston  EJectrlc  R.  Co.  v.  English, 
(Civ.  A.)  178  SW  666;  Galveston,  etc., 
R.  Co.  v.  Bibb,  (Civ.  A.)  172  SW  178; 
Texas,  etc..  R.  Co.  v.  GraCteo,  53  Tex. 
Civ.  A.  669,  118  SW  873;  Noble  v. 
Wilder,  26  Tex.  Civ.  A.  311,  61  SW 
825;  Galveston  Wharf  Co.  v.  Mc- 
Young,  2  Tex.  A.  Civ.  Cas.  {  642. 

Utah. — North  Point  Cons.  Irr.  Co. 
v.  Utah,  etc..  Canal  Co.,  23  Utah  199, 


63   P  812.  '  , 

Wash. — Inglis  v.  Morton,  98  Wash. 
570,  169  P  962;  Erlckflon  v.  Wash- 
ington-Oregon Corp.,  76  Wash.  387, 
136  P  ,376;  Eoft  v.  Spokane,  etc,  R. 
Co.,    70  Wash.    270,   126   P   633. 

[a]  ninstratlOBs. —  (l)  Whether 
or  not  goods  have  a  market  value 
Is  a  question  of  faot  for  the  Jury. 
Todd  V.  Gamble,  67  Hun  38,  21  NYS 
739.  (2)  In  an  accident  case,  whfere 
plaintiff's  witnesses  contend  that 
there  was  a  fracture  at  the  base  of 
the  skull,  and  defendant's  that  there 
was  but  a  concussion  of  the  brain, 
the  case  is  for  the  Jury  to  determine 
from  such  conflicting  evidence,  and 
from  the  other  evidence  In  the  case, 
the  nature  and  extent  of  the  injuries 
sustained,  and  the  amount  of  dam- 
ages which  should  be  allowed  there- 
for. Douds  v.  Beaver  Valley  Tract. 
Co.,   61  Pa.  Super.   24,   28. 

[b]  AppUMtioaa  of  sols.— (1) 
Plaintiffs  operated  defendant's  ele- 
vator under  a  written  contract  pro- 
viding for  a  compensation  to  them 
of  half  a  cent  per  bushel  for  all 
grain  transferred  by  them  from  de- 
fendant's cars  to  vessels,  each  party 
having  the  right  to  terminate  the 
contract  on  giving  ninety  days'  no- 
tice. Without  giving  such  notice  de- 
fendant took  possession  of  the  ele- 
vator. The  previous  day  defendant 
had  written  plaintiffs  as  to  certain 
grain  expected  to  arrive,  directing 
them  what  lots  to  keep  separate  and 
requesting  them  to  load  certain  por- 
tions thereof  on  steamers  named.  It 
was  held  that  the  Jury  were  prop- 
erly allowed  to  consider  whether  this 
did  not  contemplate  the  immediate 
handling  of  the  grain  in  question  so 
that,  in  estimating  damages  for  de- 
fendant's breach  of  contract,  the  loss 
of  the  proAts  of  such  handling  might 
be  considered.  Dykema  v.  Minne- 
apolis, etc.,  R.  Co.,  101  Mich.  47,  59 
NW  447.  (2)  Future  pain  and  suf- 
fering. Rice  V.  Council  Bluffs,  124 
Iowa   639,   100  NW  506. 

[c]  Tb*  mgsxwrmOon  of  •  diseaaa 
caused  by  an  accident  from  a  tram- 
car  is  a  question  of  fact  to  be  de- 
cided by  a  Jury  In  determining  the 
amount  of  damages  to  be  awarded 
to  plaintiff.  Schiller  v.  Montreal 
Tramways  Co.,  62  Que.  Super.  385. 

td]  The  Jnxy  wr*  the'  p>op«r 
Judges  of  the  qnantnm,  in  all  cases 
sounding  in  damages,  except  in  cov- 
enant, where  the  sum  16  fixed  by  the 
parties  themselves.  Bourke  v.  Bu- 
low,    1    S.    C.    L.    49. 

[e]  In  aanunpslt,  on  a  promise 
of  appellant  to  pay  the  debt,  dam- 
ages, and  coats,  if  appellee  will  agree 
to  a  dismissal,  the  court  may  leave, 
the  question  of  damages  to  the  Jury. 
Spotswood  V.  Pendleton,  2  Call  (6 
Va.)    209. 

67.  111. — Goggln  V.  O'Donnell,  62 
ni.    66. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Sponler,   86   Ind.   166.  

Mo.— Corder  v.  O'Neill,  176  Ho. 
401.    76    SW    764. 

Va. — Campbell  Co.  v.  Angus,  91 
Va.    438,    22    SE   167. 

Wis. — Morris  v.  Baker,  6  Wis.  S89. 

Ont. — Fox   V.   Williamson,    20   Ont. 

A.  610. 

Eng.— Davis   v.   Davis,    4   U.   C.   Q. 

B.  O.  S.  322.  Compare  Hunter  v. 
Vernon.  7  U.  C.  Q.  B.  662  (holding 
that,  where  the  Jury  are  sworn  to 
try  the  issue,  they  may  also  assess 
damages  on  all  breaches  assigned; 
but  under  the  statute  governing  the 
practice  they  cannot  assess  damages 
on  the  breaches  suggested). 


[a]  Opla^oa  evldeBo*,  —  Although 
plaintlfTs  testimony  is  uncontradict- 
ed and  unimpeached,  the  court 
should  not  direct  a  verdict  for  him, 
but  should  permit  the  Jury  to  assess 
the  damages,  where  such  damages 
depend  upon  expert  or  opinion  evi- 
dence. Pritchard  v.  Hooker,  '114  Mo. 
A.    60S,    90   SW    415. 

68.  Baldwin  v.  Central  Sav.  Bank, 
17    Colo.    A.    7,    67   P   179. 

SB.  MlBslssippl  Ont.  R.  Co.  v. 
Walden,  101  Miss.  781,  58  S  538; 
Ludlow  V.  Dole,  1  Hun  716,  4  Thomps. 
&  C.  665  taff  62  N.  Y.  617  mem]. 

60.  U.  S. — New  Orleans,  etc.,  R. 
Co.  V.  Schneider,  60  Fed.  210,  8  CCA 
571;  Missouri  Pac.  R.  Co.  v.  TexaB, 
etc„  R.  C^.,  33  Fed.  803;  Philbrick 
v.  Niles,  25  Fed.  265. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Balrd,  130  Ala.  334,  30  S  456,  89 
AmSR   43,   64   LRA   752. 

Cal. — Tedford  v.  Los  Angeles  Elec- 
tric Co.,  134  Cal.  76.  66  P  76.  64  LRA 
85;  Trabing  v.  California  Nav.,  etc.. 
Co.,  6  Cal.  Unrep.  Cas.  698,  66  P 
478. 

Colo. — Sanderson  v.  Fraaier,  8 
Colo.  79.  6  F  632,  64  AraR  644;  Colo- 
rado City  V.  Smith,  17  Ck>lo.  A.  172. 
67    P   909. 

Ga. — Augusta  v.  Tharpe,  113  Ga. 
152,  38  SE  389;  Amerlcus  v.  Chap- 
man, 94  Ga.  711,  20  SE  3;  Coast  Line 
R.  Co.  V.  Boston,  83  Ga.  387,  9  SE 
1108;  Atlanta,  etc.,  R.  Co.  v.  Smith, 
81  Ga.  620,  8  SE  446;  Western,  etc.. 
R.  Co.  V.  Drysdale,  51  Ga:  644. 
"  111.— Chicago  V.  Hoy.  75  111.  530; 
Sorgenfrei  v.  Scbroeder,  76  111.  397; 
Illinois  Cent.  R.  (».  v.  Ebert.  74  111. 
399;  Chicago  v.  Jones,  66  111.  349; 
Qulncy  Gas,  etc.,  Co.  v.  Bauman,  104 
111.  A.  600  [aff  203  111.  295,  67  NE 
807];  Chicago  City  R.  Co.  V.  Bieder- 
man,    102    in.    A.    617. 

Ind. — Clanin  v.  Fagan,  124  Ind. 
304,  24  NE  1044;  Indianapolis,  etc.,  R 
Co.  V.  McLln,  82  Ind.  436;  Wester- 
vllle  V.  Freeman,  66  Ind.  265;  Cin- 
cinnati, etc..  R.  Co.  V.  Claire,  6  Ind. 
A.   390.   38  NE  918. 

Iowa. — Beringer  v.  Dubuque  St.  R. 
Co.,  lis  Iowa  135.  91  NW  931;  Cam- 
erbn  v.  Bryan,  89  Iowa  214,  56  NW 
434;  Smith  v.  Des  Moines,  84  Iowa 
685,  51  NW  77;  Riley  v.  Iowa  Falls. 
83  Iowa  761,  50  NW  33:  RedHeld  v. 
Redfield,  75  Iowa  435,  39  NW  6S8. 

Kan. — James  v.  Hayes,  63  Kan.  133. 
65  P  241:  Atchison,  etc,  R.  Co.  v. 
Stewart,   55   Kan.    667,   41    P   961. 

Ky. — ^Kentucky  Hotel  Co.  v.  Camp. 
97  Ky.  424,  SO  SW  1010.  17  KyL  297: 
Montlcello,  etc..  Turnpike  Road  Co. 
V.  Jones,  69  SW  1073.  24  KyL  821; 
Glasgow  V.  GiUenwaters,  67  SW  381. 
23  KyL  2375;  Chesapeake,  etc.,  R.  Co- 
v.  Davis.  58  SW  698,  22  KyL  748,  60 
SW  14,  22  KyL  1166. 

La. — Joseph  v.  Edison  Electric  Co.. 
104  La.  634,  29  S  223;  Carmanty  v. 
Mexican  Gulf  R.  Co.,  5  La.  Ann. 
703. 

Me. — Fitxgerald  v.  Dobson,  78  M*. 
559,  7  A  704;  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  562,  16  AmR  503. 

Mass. — ^Worster  v.  Canal  Bridge, 
etc..  CJo.,   16  Pick.   641. 

Minn.— St.  Paul  v.  Kuby.  8  Minn. 
164. 

Mo.-^Bertram  v.  People's  R.  Co^ 
164  Mo.  639,  66  SW  1040,  62  SW 
1119;  Burdoln  v.  Trenton,  116  Mo, 
358,  22  SW  728;  Furnish  v.  Missouri 
Pac  R.  Co.,  102  Mo.  669,  16  SW  315. 
22  AmSR  800;  Brown  v.  Himnibal, 
etc..   R.   Co.,   99   Mo.    310,    12   SW  665. 

Mo. — ^Barree  v.  Ca'pe  Girardeau.  132 
Mo.   A.   182.    112   SW   724.  „      ,  • 

N.  J.— Terhune  v.  Koelllsch,  (Sup ) 
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jury.*'  The  jjuestion  of  whether  plaintiff  has  in 
fact  sustained  an  injury  is,  upon  conflicting  evi- 
dence, one  for  the  jury;"  aaiis  also  the  question  of 
the  permanency  of  the  injury.*' 


Nfttiml  and  pnndinat*  canse;^  Whether  the  dam- 
ages sustained  are  the  natnral  and  proximate  conse- 
quences of  defendant's  wrongful  act  is  ordinarily  a 
qaestion  of  fact  for  the  jury,**  although  under  the 


43  A  65S. 

N.  T. — ^Wynne  v.  Atlantic  Ave.  R. 
Co.,  156  N.  Y.  702.  Bl  NE  1094_raff 
14  MlBC.  394,  35  NTS  1084];  Wolf 
V.  Third  Ave.  R.  Co.,  67  App.  Dlv. 
605,  74  NTS  336;  Ivey  v.  Brooklyn 
R.  Co.,  63  App.  Div.  311,  71  NYS 
633;  RadjaviUer  v.  Third  Ave.  R.  Co., 
58  App.  Dlv.  11.  68  NYS  617;  Hayes 
V.  Albany  Ice  Cream  Co.,  165  NTS 
301. 

Ob. — Brooklyn  St.  R.  .Co.  v.  Kelly, 
«  Oh.  Clr.  Ct.  155,  3  Oh.  Clr.  Dec.  79. 

Okl. — Long  V.  McWUUams,  11  Okl. 
562.    69   P   882. 

Tenn. — Chattanooga  Rapid-Transit 
Co.  V.  Walton,  105  Tenn.  415,  58  SW 
7S7;  Nashville  St.  R.  Co.  v.  O'Bryan, 
104  Tenn.  28,  55  SW  300.         » 

Tex. — Gulf,  etc.,  R.  Oo.  v.  StaiUh, 
74  Tex.  276,  11  SW  1104>  Brown  v. 
Sullivan,  71  Tex.  470,  10  SW  288; 
Bvans  v.  Delk.  (Sup.)  9  SW  650; 
Houston,  etc.,  R.  Co.  v.  Lee,  69  Tex. 
556,  7  SW  324;  Galveston  v.  Posnain- 
sky.  62  Tex.  118,  50  AraR  517; 
Houston,  etc.,  R.  Co.  v.  Harris,  SO 
Tex.    Civ.    A.    179,    70    SW    335. 

Va. — Richmond  R.,  etc.,  Co.  v. 
Garthrleht,  92  Va.  627,  24  SB  267,  53 
AmSR    839,    32    LRA    220, 

Wash. — Rush  v.  Spokane  Falls, 
etc.,  R.  Co.,  23  Wash.  601,  63  P  500; 
Robinson  v.  Marino,  8  Wash.  434,  28 
P    752,    28    AmSR   60. 

W.  Va. — Bvans  v.  Huntington,  37 
Mir.  Va.  601,  16  SB  801;  Sheft  v.  Hunt- 
ington, 16  W.  Va.  807. 

Wis.— Allen    v.    Voje,    114    Wis.    1, 

89  NW  924;  Klnr  V.  Oshkoah,  75  Wis. 
617,  44  NW  745;  Meracle  v.  Down, 
<4  Wis.  323,  25  NW  412;  Knowlton 
V.  Milwaukee  City  R.  Co.,  59  Wis. 
278,  18  NW  17;  Delle  v.  Chicago,  etc., 
R.  Co.,  61  Wis.  400,  8  NW  265;  Bene- 
dict ▼.  Fond  du  I>ac,  44  Wis.  495; 
Houfe  V.  Fulton,  34  Wis.  608,  17  AmR 
468 

Can. — Montreal  Oas  Co.  v.  St.  Lau- 
rent,   26   Can.   S.    C.    176. 

N.  B. — Brewing  v.  Berry  man.  15 
N.  B.  615;  Rose  v.  Belyea,  12  N.  B. 
109. 

N.  S. — Desmond  v.  Fairbanks,  10 
N.    8.    279. 

Ont. — Somberger  v.  Canadian  Pac. 
R.  Co.,  24  Ont.  A.  263;  Perry  v.  Ui<- 
per  Canada  Bank,  16  U.  C.  C.  P.  404; 
Flint  V.  Bird.  11  U.  C.  Q.  R  444. 

Que. — Thlbaudeau  v.  Campagnle, 
etc.,    4   Montr.    Super.    400. 

61.  IngllB  V.  Morton,  98  Wash. 
570,    169  P   962. 

68.  U.  S. — Patterson  v.  Jackson- 
ville Tract.  Co.,  213  Fed.  289,  130 
CCA    13. 

Ala. — St.  Louts,  etc.,  R.  Co^  v. 
Savage,   163  Ala.   55,   50  S  113. 

Ark. — Dickinson  v.  Brummett,  201 
SW  812;  St.  Louis  Southwestern  R. 
Co.  v.  Carmack,  187  SW  635;  St. 
Louis  Southwestern  R.  Co.  v.  Hem- 
mert,  174  SW  222;  St.  Louis,  etc.,  R. 
Co.  v.  Brown,  169  SW  940. 

D.  C. — Washington  Utilities  Co.  v. 
Wadley,  44  App.  176;  Washington  R.. 
etc.,   Co.   y.   Cullember.   39   App.   316. 

111. — Lautb  V.  Chicago  Union  Tract. 
Co.,  244  111.  244.  91  NE  431  frev  146 
III.  A.  584];  Lach  v.  Pleas  Concrete 
Constr.  Co.,  177  111.  A.  130. 

Kan. — Monckton  v.  St.  Louis,  etc., 
R.   Co.,   92  Kan.   158,   139  P  1164. 

Mich.— Potvin  V.  West  Bay  City 
Shipbuilding  Co.,  156  Mich.  201,  120 
NW  813. 

Mo. — Baxter  v.  St.  Louis  Transit 
Co,,  103  Mo.  A.  697,  78  SW  70. 

Nebr. — O'Dell  v.  Stewart,  96  Nebr. 
147,  147  NW  121. 

N.  J. — Stein  v.  Koster,  67  N.  J. 
L.    481.   61    A  480. 

See  Bolch  v.  Chicago,  etc.,  R.  Co., 

90  Wash.  47,  155  P  422  (whether 
plaintiff  was  suffering  from  a  par- 
ticular ailment  Induced  by  the  In- 
jury ) .       I  

[a]    mnatratloBS. —  (1)     Whether 


a  person's  performance  of  w/)rk  as 
a  riveter  after  the  loss  of  an  eye 
disproves  his  testimony  that  the  loss 
^fleeted  his  ability  to  do  his  work 
Is  a  Question  for  the  jury.  St.  Louis, 
etc.,  R.  Co.  V.  Price,  83  Ark.  437.  104 
SW  157  (dlBflgurement);  Potvin  v. 
West  Bay  City  Shipbuilding  Co.,  156 
Mich.  201,  120  NW  613.  (2)  Qnpalr- 
ment  of  ability  to  earn  money.  No- 
lan   V.    Standard    Sanitary    Mfg.    Co., 

111  SW  290,  33  KyL  745. 

aa.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.^rter.  Ill  Ark.  272,  164  SW  715; 
St.  Louis,  etc..  R.  Co.  v.  Johnson, 
163  SW  1157;  Memphis,  etc.,  R. -Co. 
V.  Steel,  108  Ark.  14,  156  SW  182, 
AnnCasl916B  198;  St.  Louis,  etc,  R. 
Co.  V.  Osborne,  96  Ark.  310,  129  SW 
537. 

Oa. — Southern  R.  Co.  v.  Petway,  7 
Ga.  A.  659,  67  SE  886;  Southern  R. 
Co.  V.  Wright,  6  Ga.  A.  172,  64  SE 
70S. 

Iowa. — Qarvey  v.  Boody-Holland, 
176  Iowa  273,  166  NW  1027. 

Mo. — Squires  v.  Chilllcothe,  89  Mo. 
226,    1    SW    23;    Deland    v.    Cameron, 

112  Mo.  A.   704,   87   SW  597. 

Nebr. — O'Dell  v.  Stewart,  96  Nebr. 
147;  147  NW  121. 

N.  T. — Carey  v.  Brooklyn,  etc.,  R. 
Co..  124  App.  Div.  524,  108  NYS 
1034;  Jena  v.  Third  Ave.  R.  Co.,  50 
App.  Dlv.  424,  64  NYS  88;  McSwyny 
V.  Broadway,  etc.,  R.  Co.,  4  Sllv. 
Sup.  495,  7  NYS  456;  Moylan  y.  Sec- 
ond Ave.  R.  Co.,  13  NYS  494. 

Okl. — Coalgate  Co.  v.  Bross,  25 
Okl.  244,  107  F  425,  138  AmSR  915. 

Or. — Bredemeler  v.  Pacific'  Supply 
Co..  64  Or.  576,  131  P  312  (lost 
profits). 

Pa. — Williams  v.  Philadelphia  Rap- 
id Transit  Co.,  267  Pa.  S54,  101  A 
748;  Drenberg  v.  Mahoning,  etc.,  R., 
etc.,  Co.,  55  Pa.  Super.  218;  Llnder- 
man  v.  Hershberger,  47  Pa.  Super. 
308. 

Tok. — Texas,  eta,  R.  Co.  v.  Sherer, 
(Civ.  A.)  183  SW  404;  Turner  v.  Mc- 
Klnney,  (Civ.  A.)  182  SW  431;  Prince 
V.  Taylor,  (Civ.  A.)  171  SW  826; 
Texas  Midland  R.  Co.  v.  Wiggins, 
(Civ.  A.)  161  SW  446;  St.  Louis, 
etc..  R.  Co.  V.  Neely,  45  Tex.  Civ. 
A.  611,  101  SW  481. 

Wash. — Remsnider  v.  Union  Say., 
etc..  Co.,  89  Wash.  87.  164  P  135, 
AnnCa8l917D  40. 

[a]  niiurtxktloiia.— (1)  In  an  In- 
jury action,  where  nonexpert  wit- 
nesses testified  that  the  injury-  was 
permanent,  and  plalntifT'is  injured 
hand  was  exhibited  to  the  jury  In 
corroboration  thereof,  and  several 
expert  witnesses  testified  that  the 
injury  was  slight,  and  that  there 
was  a  complete  recovery,  the  extent 
of  the  injury  was  a  question  for  the 
jury.  Coalgate  Co.  v.  Bross,  25  Okl. 
244,  107  P  425,  138  AmSR  915.  (2) 
Where  the  question  of  plaintiff's  per- 
manent injury  was  clearly  raised  by 
the  pleadings  and  evidence,  it  was 
properly  submitted  to  the  jury. 
Texas,  etc.,  R.  Co.  v.  Scruggs,  23 
Tex.  Civ.  A.  712,  68  SW  186. 

[b]  AppUo*tton  of  mla.^ — ^Where 
plaintiff  suffered,  a  hernia  as  the 
result  of  a  fall  from  defendant's 
street  car,  the  fact  that  she  had  not 
submitted  to  a  surgical  operation  for 
the  cure  thereof  did  not  entitle  de- 
fendant to  a  charge  that  the  Injury 
was  not  permanent.  Guild  y.  Port- 
land R.,  etc.,  Co.,  64  Or.  670,  131 
P  310. 

64.  U.  S. — Milwaukee,  etc..  R. 
Co.  v.  Kellogg.  94  U.  S.  469,  24  L.  ed. 
256;  Lee  v.  Kansas  City  Southern 
R.  Co.,  220  Fed.  863.  186  CCA  493; 
Northwestern  Steam  Botler,  etc.,  Co. 
V.  Great  Lakes  Entflneerlng  Works. 
181   Fed.   38,   104   CCA   52. 

Ala. — Montgomery  St.  R.  Co.  v. 
Hastings,  138  Ala.  432,  35  S  412; 
East  Tennessee,  etc.,  R.  Co.  v.  Lock- 


hart,  79  Ala.  315;  Central  of  Georgia 
R.  Co.  v.  ConviUe,  8  Ala.  A.  520,  62 
S  973. 

Ark. — Dickinson  v.  Brummett,  201 
SW  812;  St.  Louis,  etc,  R.  Co.  v. 
Brown,    169    SW  940. 

Cal. — Sloane  v.  Southern  Califor- 
nia R.  Co.,  Ill  CaL  668,  44  P  820, 
33    LRA    193. 

III. — Ldiuth  v.  Chicago  Union  Tract. 
Co.,  244  III.  244,  91  NE  431  Crev 
146  111.  A.  584];  Chicago  Union 
Tract.  Co.  v.  May.  221  111.  530,  77 
NE  933  [affi  125  111.  A.  144];  Chi- 
cago City  R,  Co.  v.  Baxby.  211  111. 
274,  72  NE  755,  104  AmSR  218,  68 
LRA  164;  West  Chicago  St.  R.  Co. 
y.  Dougherty,  209  111.  241.  70  NE  586 
faff  110  111.  A.  204];  (ihapman  v. 
Klrby,  49  111.  211;  Swenson  v.  Au- 
rora, 198  m.  A  83;  Murphy  v.  CHil- 
cago  City  R.  Co.,  191  111.  A.  431; 
Thompson  v.  Marks,  186  111.  A.  92; 
Chicago  Cent.  R.  Co.  v.  McCollum, 
122    111.   A.    631. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Buck,    96    Ind.   346.   49  AmR   168. 

Iowa. — West  v.  Ward,  77  Iowa  828, 
42  NW  309,  14  AmSR  284. 

Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Bales,    16    Kan.    252. 

Ky. — Louisville  Bridge  Co.  v. 
Iring,  180  Ky.  729.  203  SW  631; 
Cincinnati,  etc.,  R.  Co.  v.  Claybourne, 
169  Ky.  315,  183  SW  903:  Baltimore, 
etc.,  R.  Co.  V.  Sheridan,  101  SW  928. 
31  KyL  109;  Louisville,  etc.,  R.  Co. 
V.  Wathen,  68  SW   714,  23  KyL  2128. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Kemp,  61  Md.  619,   48  AmR   134. 

Mass. — McGarrahan  v.  New  York, 
etc.,  R.  Co.,  171  Mass.  211,  50  NE 
610;  Coleman  y.  New  York,  etc.,  B. 
Co..   106   Mass.    160. 

Mich. — Moss  v.  Detroit,  etc.,  R.  Co., 
188  Mich.  1.  154  NW  140;  Perry  v. 
Detroit  United  R.  Co.,  135  Mich.  515. 
98  NW  17. 

Minn.— Whitney  v.  Kaliske,  131 
Minn.  261.  154  NW  1160;  Rested  v. 
Great  Northern  R.  Co.,  76  Minn.  123, 
78  NW  971;  Keegan  v.  Minneapolis, 
etc.  R.  Co.,  76  Minn.  90,  78  NW 
965;  Schumaker  v.  St.  Paul,  etc.,  R. 
Co..  46  Minn.  39,  48  NW  659,  12 
LRANS   257. 

Mo. — Kane  v.  Missouri  Pac.  R.  Co., 
251  Mo.  13,  157  SW  644;  Clemens  v. 
Hannibal,  etc.,  R.  Co.,  63  Mo.  366, 
14  AmR  460;  Bootman  v.  Lusk,  (A.) 
190  SW  414;  Klncald  v.  Pearl  Steam 
Laundry  Co.,  (A.)  189  SW  1189;  Sum- 
mers V.  .Chicago,  etc.,  R.  Co.,  (A.) 
187  SW  125;  Bridges  v.  Dunham,  (A.) 
183  SW  703;  Finer  v.  Nichols.  175 
Mo.  A.  525,  167  SW  1023;  Bradbury 
Marble  Co.  v.  Laclede  Gas  Light  Co., 
128  Mo.  A.  96,  106  SW  594;  Dunphy 
v.  St.  Joseph  Stock  Yards  Coui  118 
Mo.   A.    506.    96   SW   301. 

Nebr.— Struble  v.  De  Witt,  89 
Nebr.    726,    132    NW    124. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Salmon,  39  N.  J.  L.  299,  23  AmR  214. 

N.  Y. — ^Werner  v.  Hearst,  76  App. 
Dlv.  375,  78  NYS  788  [rev  on  other 
grounds  177  N.  Y.  68,  69  NE  221]; 
Weber  v.  Third  Ave.  R.  Co.,  12  App. 
Div.  512,  42  NYS  789;  Morrison  v. 
Long  Island  R.  Co.,  3  App.  Div.  205, 
38    NYS    393. 

•  N.  C— Shaw  V.  Highland  Park 
Mfg.   Co.,    146   N.   C.    235l   69   SB  676. 

Oh. — ^American  Hard  Rubber  Co.  v. 
Pierce,   18  Oh.  Clr.  Ct.  N.  S.  278. 

Okl. — Atchison,  etc.,  R.  Co.  y.  St. 
Louis,  etc,  R.  Co.,  41  Okl.  80,  86, 
135  P  353,   48  LRANS  509    [cit  tyc^. 

Pa. — Williams  v.  Philadelphia  Rap- 
Id  Transit  Co.,  267  Pa.  354,  101  A 
748;  Samarra  v.  Allegheny  Valley 
St.  R.  Co.,  288  Pa.  469.  88  A  287; 
Drake  v.  Klely,  98  Pa.  492;  Hoag  v. 
Lake  Shore,  etc..  R.  Co.,  85  Pa.  293. 
27  AmR  653;  Pennsylvania  R.  Co.  v. 
Hope.  80  Pa.  373.  21  AmR  100;  Fair- 
banks V.  Kerr.  70  Pa.  86,  10  AmR 
664;  Scott  v.  Hunter,  46  Pa.  192,  84 
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circumstances  o£  the  particular  case  it  may  become 
a  question  of  law."  Where  from  the  undisputed 
facts  the  court  is  able  to  see  that  the  injury  is  re- 
mote and  not  the  proximate  result  of  defendant's 
acts,  the  question  is  properly  decided  as  one  of 
law.'"  In  the  case  of  personal  injuries,  evMence  of 
good  health  prior  to  the  injury,  and  of  suffering  or 
ailments  immediately  or  shortly  thereafter,  which 
are  shown  by  competent  testimony  to  be  reasonably 
imputed  to  it,  is  sufScient  to  cany  tl\e  question 
to  the  jury." 

Bednction  of  loss.  Whether  a  party  has  dis- 
charged the  burden  upon  him  of  establishing  facts 
showing  a  failure  to  prevent  or  mitigate  damages 
,iB  a  question  for  the  jury.**    But  where  there  is  no 

AmD   642.  ^  ,      ^  ^ 

R.  I. — Simone  v.  Rhode  Island  Co., 
28  R.  I.  186,  6<  A  202.  9  LRANS  740. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Bayter, 
98  Tez.  239,  54  SW  944,  77  AmSR 
856,  47  LRA  856;  Alexander  v.  St. 
Louis,  etc.,  R.  Co.,  57  Tex.  Civ.  A. 
407,   122  SW  572. 

Wis. — Patten'  v.  Chicago,  etc.,  R. 
Co..  82  Wta.   624. 

[a]  XUiurtnitloiui. —  (1)  Whether 
or  not  Injuries  were  the  result  of 
defendant's  negligence,  or  of  an  in- 
herent disease,  or  tendency  to  dis- 
ease, in  plaintiff,  is  a  question  of 
fact.  Chicago  City  R.  Co.  v.  Sax- 
by,  213  111.  274,  72  NK  755,  104  AmSR 
218,  68  LRA  164.  (2)  Whether  plain- 
tiff's Injury  was  aggravated  by  neg- 
ligence on  his  part  was  a  question 
for  the  Jury.  Carlson  v.  Great 
Northern  R.  Co.,  106  Minn.  254.  118 
NW  832.  (3)  Aortic  regurgitation. 
Baltimore,  etc.,  R.  Co.  v.  Sheridan, 
101  SW  928,  31  KyL  109.  (4)  Injury 
to  leg  as  aggravating  plaintiff's  dls- 

Sositlon  to  stutter  was  for  jury. 
:incald  V.  Pearl  Steam  Laundry  Co., 
(Mo.  A.)  189  SW  1189.  (5)  Where 
plaintiff  claims  that  bodily  Injury  re- 
sulted to  his  wife  from  fright  caused 
by  a  willful  trespass  by  defendant, 
It  should  be  left  to  the  jury  to  de- 
termine whether  the  shock  and  re- 
sults were  proximately  caused  by  de- 
fendant's acts,  and  whether  the  in- 
jury should  have  been  foreseen  as 
a  natural  and  probable  consequence 
of  such  acts.  Alexander  v.  St.  Louis 
Southwestern  R.  Co.,  67  Tex.  Civ.  A. 
407.   122  SW  672. 

[b]  BrUrao*  keld  for  Joxr. — (1) 
Whether  a  fractured  rib  was  caused 
by  collision.  Gray  v.  Chloago  Cons. 
Tract.  Co.,  242  111.  480.  90  NE  209. 
(2)  Whether  the  displacement  of  an 
organ  was  or  was  not  caused  by  the 
accident.  Sang  v.  St.  Louis,  262  Mo. 
464,   171  SW  847.      (S)  Whether  sec- 


conflict  in  the  evidence  as  to  the  facts  imposing  a 
duty  to  mitigate  damages,  such  question  should  not 
be,  or  need  not  be,  submitted  to  the  jury,** 

Interest.  Whether  in  a  given  case  the  jury  may 
award  interest  as  a  part  of  the  damages  recover- 
able is  a  question  of  law.^°  In  an  action  for  breach 
fit  contract  where,  upon  proof  of  the  breach,  the 
damages  of  the  injured  party  become  a  mere  matter 
of  calculation,  the  court  may,  in  some  jurisdictions, 
where  the  evidence  as  to  the  breach  is  uncontro- 
dicted,  direct  a  verdict  including  interest.^^  How- 
ever, in  other  jurisdictions  under  the  provisions  of 
the  statutes,  interest  must  be  calculated  by  the 
jury.'* 

The  right  to  compenBation  for  delay  in  the  pay- 


ond  fracture  of  leg  was  result  of 
original  accident.  Kelly  v.  Lembeck, 
etc.,  Bagle  Brewing  Co.,  86  N.  J.  L. 
471,  92  A  282.  (4)  Whether  physical 
condition  after  collision  with  street 
car  resulted  from  the  collision  or 
from  diseased  condition  of  plaintiff. 
King  V.  Kansas  City  R.  Co.,  (Mo.  A.) 
204  SW  1129.  (5)  Proximate  cause 
of  miscarriage.  Boeddcher  v.  Frank, 
48  Utah   363,   159  P  634. 

66.  U.  S.— Brooklyn  Heights  R. 
Co.  V.  MacLaury,  107  Fed.  S44,  46 
CCA   628. 

Conn. — Jordan  v.  Patterson,  67 
Conn.    473.    36    A    621. 

Mo. — ^Toung  V.  Missouri  Pac.  R. 
Co..  113  Mo.  A.  636,  88  SW  767,  (A.) 
84  SW  175. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Salmon,  39  N.  J.  L.  299,  23  AmR 
214. 

N.  T. — Saumbr  v.  Rochester,  148 
N.  T.  81,  39  NB  716  [rev  72  Hun  489, 
26   NTS   1136]. 

Okl. — Atchison,  etc.,  R.  Co.  v.  Nel- 
son. 40  Okl.  1,,  134  P  388,  AnnCias 
1916D  760.  ' 

Eng.— McMahon  v.  Field,  7  Q.  B. 
D.   691. 


66.  Chicago,  etc.,  R.  Co.  v.  Gel- 
din,  238  Fed.  14,  151  CCA  90,  LRA 
1917C  983;  Corrlster  v.  Kansas  City, 
etc.,  R.  Co.,  25  Mo.  A.  619.  See 
Dyrcs  v.  Hammond  Packing  Co.,  (Mo. 
A.)  194  SW  761  (holding  that  in- 
juries could  not  as  a  matter  of  law 
be  held  not  the  result  of  a  particu- 
lar accident). 

[a]  XUnsttatloii.— Plaintiff  stepped 
into  a  hole  in  the  planking  over  a 
gutter,  but  there  was  no  apparent 
mark  of  Injury.  Some  months  later 
she  developed  sarcoma  of  the  bone, 
for  which  her  leg  was  amputated. 
The  uncontradicted  medical  testi- 
mony was  that  no  such  result  could 
have  been  anticipated  from  the  ac- 
cident, although  It  was  agreed  by 
the  experts  that  the  dormant  sar- 
coma either  was  or  might  have  been 
Incited  by  the  injury.  It  was  held 
that  the  court  properly  took  from 
the  jury  the  question  whether  the 
sarcoma  and  loss  of  plaintiff's  leg 
was  the  natural  and  probable  con- 
sequence of  stepping  through  the 
hole.  Allison  v.  Fredericksburg,  112 
Va.  243.  71  SE  526,  48  LRANS  93. 

67.  Colo. — Denver  v.  Hyatt,  28 
Colo.  129,  68  P  403. 

Ill- — Knipping  V.  Chicago  Tel.  Co., 
184  111.  A.  48;  Hayward  v.  Metropoli- 
tan West  Side  El.  R.  Co.,  174  111.  A. 
408;  Watklss  v.  Chicago,  146  111.  A. 
662.  See  Smith  v.  Chicago  City  R. 
Co.,  191  111.  A.  180. 

Iowa. — Quackenbush  v.  Chicago, 
etc.,  R.  Co.,  73  Iowa  468,  35  NW 
623. 

Md.— Sellman  v.  Wheeler,  96  Md. 
761,  64  A  612. 

Mass. — Berard  v.  Boston,  etc.,  R. 
Co.,  177  Mass.  179,  58  NE  586;  Cop- 
son  V.  New  York,  etc.,  R.  Co.,  171 
Mass.   233.  60  NE  613. 

Mich. — Moss  V.  Detroit,  etc.,  R.  Co., 
188  Mich.  1,  154  NW  140;  Prouix  v. 
Bay  City,  143  Mich.  660,  107  NW 
273. 

Nebr. — Stephenson  v.  Flagg,  41 
Nebr.  371.  59  NW  785. 

Nev. — Murphy  v.  Southern  Pac.  Co., 
31  Nev.  120,  147,  101  P  322,  21  Ann 
(Jas  602   [quot  (jycl. 

_N.  J.— Stein  V.  Koster,  67  N.  J.  L. 
481,  61  A  480. 

^.N.  T.— Wolf  V.  Third  Ave.  R.  Co., 
67  App.  DIv.  606,  74  NTS  336;  Fox 
V.  Union  Turnpike  Co.,  69  App.  Dlv. 
863,  69  NTS  661;  Bowen  v.  New  Tork 
Cent,  etc..  R.  Co.,  89  Hun  694,  36 
NTS  640. 

[a]  nivstealloB.  —  P  n  e  u  m  o  nta 
caused  by  exposure.  Moss  v.  Detroit, 
etc.,  R.  Co.,  188  Mich.  1,  164  NW 
140. 

tbl  Wher*  tb«M  Is  a  eoafllot  la 
•apart  testimonr  as  to  the  effect  of 
the  Injury,  a  verdict  for  plaintiff  will 
not  ordinarily  be  disturbed.  Chicago, 
etc.,  R.  Co.  V.  Sullivan,  21  111.  A. 
580   [aff  17  NE  460]. 

68.  U.  S. — Campfleld  v.  Sauer,  189 
Fed.    676,    111    CCA    14,    38    LRANS 

Ark. — Chicago,  etc.,  R.  Co.  v.  Floyd, 
171  SW  913. 
111.— Wabash   R.   Co.    v.   Campbell, 


219  111.  812,  76  NE  346.  3  LRANS 
1092  (aff.  117  111.  A.  63«]. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Mit- 
chell, 66  ^nd.  A.  354,  lOS  NB 
396. 

Mass. — Fairfield  v.  Salem,  213 
Mass.   296,  100  NK  642. 

Minn. — Beck  v.  Chicago,  etc,  R.  C;o., 
134  Minn.  863,  159  NW  831. 

Mo. — Glasgow  v.  Metropolitan  St 
R.  Co.,  191  Mo.  347,  89  SW  915;  Big- 
gie v.  Chicago,  etc.,  R.  Co.,  159  Mo. 
A.  350,  140  SW  602;  ICnlght  v.  Chi- 
cago, etc.,  R.  Co.,  122  Mo.  A.  38,  98 
SW  81;  Mahoney  v.  Kansas  City, 
106  Mo.  A.  39,  79  SW  1168;  Peck  v. 
Kansas  City  Metal  Roofing,  etc,  Co.. 
86  Mo.  A.  212,  70  SW  169. 

Mont. — Stokes  v.  Long,  62  Mont. 
470,  159  P  28. 

Nev. — Murphy  v.  Southern  Pac  Co., 
31  Nev.  120,  101  P  822,  21  AnnCas 
502. 

Okl.— Blake  v.  Atlas  Supply  Co.,  51 
Okl.  426.  152  P  81. 

Pa. — Vanormer  v.  Osborn  Mach. 
Co.,  255  Pa.  47,  99  A  161. 

Wash. — Schneider  v.  South  Ta- 
coma  Mill  Co.,  66  Wash.  690.  118  P 
760. 

[a]  ninstnttons.— (1)  The  ques- 
tion of  what  care  and  means  are  to 
be  used  to  supply  water  to  a  drove 
of  cattle,  on  failure  of  a  water  com- 
pany to  do  so  as  per  contract,  is  for 
the  jury.  Waco  Artesian  Water  Co. 
v.  Cauble,  19  Tex.  Civ.  A.  417.  47  SW 
538.  (2)  In  an  action  by  an  employee 
for  Injuries  to  his  hand,  the  evidence 
was  held  sufficient  to  require  submis- 
sion to  the  Jury  of  the  issue  of  plain- 
tiffs negligence  in  respect  to  care  of 
the  hand  after  the  Injury,  thus  ag- 
gravating the  damages.  Ft.  'Worth, 
etc.,  R  Co.  v.  McCrummen.  63  Tex. 
Civ.  A.  594,  133  SW  899.  (8)  In  an 
action  for  damages  by  the  obstruc- 
tion of  navigable  waters  so  as  to 
prevent  the  use  thereof  for  the  trans- 
portation of  shingle  bolts  to  a  shin- 
gle mill,  the  question  of  the  reason- 
ableness of  efforts  to  supply  the  mill 
with  bolts  from  other  sources  was 
for  the  jury.  Ebey  Shingle  Co.  v. 
Snohomish  River  Boom  Co.,  78  Wash. 
62.    131    P   466. 

69.  Dixie  Cotton  Co.  v.  Ocean  SS. 
Co..  20  Oa.  A.  266,  92  SB  1008. 

[a]  XUnatratioB.— In  an  action  for 
breach  of  a  contract  to  ship  cotton, 
a  conflict  of  evidence  as  to  the  time 
when  defendant  notified  plaintiff  that 
it  would  not  comply  with  its  con- 
tract does  not.  as  a  matter  of  law, 
raise  an  issue  that  plaintiff  was  lack- 
ing in  ordinary  care  and  diligence  to 
lessen  the  damages  by  reason  of  ad- 
vanced knowledge  of  defendant's  In- 
tention to  break  the  contract.  Dixie 
Cotton  Co.  V.  Ocean  SS.  (3o.,  20  Oa.  A. 
256.    92    SE    1008. 

70.  Kentucky  Tobacco  Assoc  v. 
Ashley.  7  KyL  297.  ^  „. 

71.  Princess  Furnace  Co.  v.  Vir- 
ginia-Carolina Chemical  <3o.,  215  Fed. 
329.    131    CCA    471. 

79.  Bradley-Metcalf  Cki.  v.  Tootle- 
Campbell  Dry  (Joods  Co.,  (Mo,  A.)  186' 
SW  389. 


Per  later  oasss,  dsvelopawiits  and  ekaacsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ment  of  damages  arising  out  of  a  tort  depends  upon 
the  ciroumstances  of  the  case  and  is  usually  to  be 
determined  by  the  jury.'* 

Ezpensea.  The  question  of  whether  expenses  were 
necessary  is,  upon  conflicting  evidence,  one  for  the 
jury,'*  as  is  also  the  question  of  whether  they  were 
reasonable."  The  question  of  the  amount  of  ex- 
penses -incurred  is,  upon  conflicting  evidence,  one  for 
the  jury.'* 

Liquidated  damages.  The  question  as  to  which 
party  is  responsible  for  delay  as  bearing  upon  the 
right  to  liquidated  damages  is,  upon  a  conflict  in  the 
evidence,  a  question  of  fact  for.  the  jury." 

73.  Head  v.  Central  Pennsylvania 
Tract.  Co..  54  Pa.  Super.  400. 

74.  Northwestern  Steam  Boiler, 
etc.,  Co.  v.  Great  Liakes  Engineering 
Works,  181  Fed.  38,  104  CCA  B2: 
Miller  V.  Southern  Express  Co.,  99 
S.  C.  333,  83  SB  449;  Pitt  v.  ailbert, 
(Tex.  Civ.  A.)  190  SW  11B7. 

76.  BirmlnKham  R.,  etc.,  Co.  v. 
Humphries,  172  Ala.  49B.  65  S  307; 
Pitt  V.  Gilbert,  (Tex.  Civ.  A.)  190  SW 
1167. 

76k  Northwestern  Steam  Boiler, 
etc.,  Co.  V.  Great  Lakes  Engineering 
Worlts,  181  Fed.  38,  104  CCA  62; 
Birmingham  R.,  etc.,  Co.  v.,Rutledge, 
142   Ala.   196,   39   S   388. 

77.  Atlantic  City  v.  Warren  Bros. 
Co.,  226  Fed.  372,  141  CCA  202. 

78.  Western  Union  Tel.  Co,  v. 
Smith.  61  Tex.  CIV.  A.  631,  130  SW 
622    (constrning). 

7».  U.  S. — Waters-Pierce  Oil  Co. 
v.  Deselms,  212  U.  S.  159,  29  SCt 
270.  63  Li.  ed.  453;  Qulncy  Horse  R., 
etc.,  Co.  V.  Schulte,  71  Fed.  487,  18 
CCA  211. 

Ala. — Howard  v.  Taylor,  90  Ala. 
241.  8  S  36;  Alabama  Northern  R.  Co. 
v.  Methvin,  9  Ala.  A.  519,  64  S  176. 

Cal. — Fries  v.  American  Lead  Pen- 
cil Co.,  141  Cal.  810,  76  P  164;  Trab- 
ing  V.  California  Nav.,  etc.,  (So.,  121 
Cal.  137,  53  P  644. 

Colo. — Mustang  Reservoir,  etc.,  Co. 
V.  Hissman,  49  Colo.  308,  309,  112  P 
800  [quot  Cyc];  Crelghton  v.  Camp- 
bell, 27  Colo.  A.  120,  t49  P  448; 
Colorado  Springs  Rapid  Transit  R. 
Co.  V.  Albrecht,  22  Colo.  A.  201,  123 
P  957. 

Ga. — Southern  R.  Co.  v.  O'Bryan, 
112  Ga.  127,  37  SE  161;  Central  R.  Co. 
V.  Senn,  73  Ga,  705. 

Ida. — Holt  V.  Spokane,  etc.,  R.  Co., 
3   Ida.    (Hasb.)    703,  35  P  39. 

111.— Hawk  V.  Ridgway,  33  111.  473; 
Chicago,  etc..  Electric  R.  Co.  v. 
Krempel.  lie  111.  A.  253;  Chicago  v. 
Bush.  Ill  III.  A.  638;  Comstock  v. 
Price,  103  111.  A.  19;  Chicago,  etc.,  R. 
Co.  v.  Adamick,  33  111.  A.  412;  Lake 
Shore,  etc.,  R.  Co.  v.  May,  33  111.  A. 
366;  McOinnis  v.  Befven,  16  111.  A. 
354;  Chicago,  etc.,  R.  Co.  v.  Phil- 
lips. 14  111.  A.  266.  See  Kammerer 
V.  V.  8.  Silica  Co..  196  111.  A  527; 
Gallagher  v.  Singer  Sewing  Mach. 
Co.,  177  111.  A.  198;  Schleuter  y. 
Sherman,  169  III.  A.  386;  Fate  v.  Gus 
Blair  Big  Muddy  Coal  C^>.,  155  111.  A. 
678. 

Ind. — Steele  v.  Davis,  75  Ind.  191. 

Kan. — Jenkins  v.  Klrtley,  70  Kan. 
801,  79  P  671;  Union  Pac.  R.  Co.  v. 
Shook,  3  Kan.  A.  710,  44  P  685. 

Ky.— Weil  V.  Hagan,  161  Ky.  292, 
170  SW  618;  Blswick  v.  Ramey,  157 
Ky.  639,  163  SW  761:  Louisville,  etc.. 
R.  Co.  V.  Roberts,  144  Ky.  820,  139 
SW  1073;  Blood  v.  Herring,  61  SW 
273,  22  KyL  1725;  Parker  v.  jMikins, 
3  Bush  587;  GriflUh  v.  Depew,  3  A.  K. 
Marsh.  177,  13  AmD  141;  Cincinnati 
Southern  R.  Co.  v.  Shropshire,  6  KyL 
449;  McOulre  v.  Lorain,  5  Ky.  Op. 
145. 

Md. — ^Baltimore,  etc.,  R.  Co.  v. 
Carr.  71  Md.  186,  17  A  1052. 

Mich.— Howe  V.  North,  69  Mich. 
272,  37  NW  213;  Detroit  Daily  Post 
Co.  V.  McArthur,  18  Mich.  447. 

Mo. — Wheeler  v.  Bowles,  163  Mo. 
398,  63  SW  675;  Badgley  v.  St.  Louis, 


BeBsonableness  of  the  time  fixed  for  notice  of.  a 

claim  where  essential  to  bar  an  action  for  failure 
to  give  notice  is  a  question  of  fact.'" 

[i  362]  D.  Instmctions— 1.  Duty  of  Oonrt  to 
Instmct — a.  In  General.  It  is  the  duty  of  the  court . 
to  instruct  the  jury  as  to  the  proper  basis  upon 
which  damages  are  to  be  estimated,  so  that  the  mat- 
ter may  not  be  left  to  their  uncontrolled  discretion.^* 
So  in  personal  injury  eases  the  jury  should  be. fully 
and  fairly  informed  as  to  the  items  or  elements  of 
damage  that  they  may  consider,**,  and  for  breach 
of  contracts  or  injuries  to  property  the  proper  meas- 
ure of  damages  should  be  set  forth  with  such  degree 


149  Mo.  122,  60  SW  817;  Hawes  v. 
Kansas  City  Stock- Yards  Cte.,  103 
Mo.  60,  15  SW  751;  Parsons  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  286,  6  SW 
464;  Haysler  v.  Owen,  61  Mo.  270; 
(^mp  v.  Wabash  R.  (JO.,  94  Mo.  A. 
272,  68  SW  96;  Jaquin  v.  Grand  Ave. 
Cable  0>.,  57  Mo.  A.  320;  Morrison 
V.  Tancey,  23  Mo.  A.  670;  Matney  v. 
Gregg  Bros.  Grain  Co.,  .  19  Mo.  A. 
107. 

Nebr. — Omaha  Coal,  etc,  (3o.  v. 
Pay,  37  Nebr.  68,  55  NW  211. 

N.  J. — Goodrich  v.  Thomas  Cort, 
Inc.,  80  N.  J.  L.  653,  77  A  1049.       ' 

N.  C. — Coles,  etc.,  Co.  v.  Standard 
Lumber  CO.,  150  N.  C.  183,  63  SE  78«; 
Coley  v.  North  Carolina  R.  Co.,  128 
N.  C.  534,  39  SE  43.  57  LRA  817. 

Pa.— Otis  BI.  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186,  90  A  624; 
Beck  V.  Baltimore,  etc.,  R.  Co.,  233 
Pa.  344,  82  A  466;  Burns  V.  Penn- 
sylvania R.  Co.,  233  Fa.  304,  82  A 
246,  AnnCaslOlSB  811;  Pauza  v.  Le- 
high Valley  Coal  Co.,  231  Pa.  577,  80 
A  1126;  Bigham  v.  Wabash-Pittsburg 
Terminal  R.  Co.,  223  Fa.  106,  72  A 
318;  Todd  v.  Second  Ave.  Traction 
Co.,  192  Pa.  587,  44  A  337;  Penn  Iron 
Co.  V.  Diller,  1  Pa.  Cas.  82,  1  A  924; 
Erie  City. Iron  Works  v.  Barber,  102 
Pa.  156. 

Tenn. — McOhee  v.  Smith,  6  Heisk. 
315. 

Tex. — Glasscock  v.  Shell,  57  Tex. 
216;  Quanah,  etc.,  R.  C!o.  v.  Price, 
(Civ.  A.)  192  SW  805;  Quanah,  etc., 
R.  Co.  V.  Galloway  (Civ.  A.)  164  SW 
663;  Haxlewood  v.  Pennypacker,  ((3lv. 
A.)  60  SW  199;  Gulf,  etc.,  R.  Co.  v. 
Head,  (Civ.  A.)  15  SW  504;  Galves- 
ton, etc.,  R.  Co.  V.  Schrader,  1  Tex. 
A.   Civ.  Cas.    {   1147. 

Wyo. — Hatch  Bros.  Co.  •  v.  Black, 
165  P  618. 

Eng. — HadleyiV.  Baxendale,  9  Exch. 
341,   166   Reprint   145,   5  BRC  341. 

[a]  nurtraotioiui  siutalBsa. — (1) 
In  general.  Hood,  etc..  Furniture  Co. 
V.  Royal,  (Ala.)  76  S  965.  (2)  An 
instruction  falling  to  use  the  word 
"reasonably"  before  "compensate." 
Louisville,  etc.,  R.  Co.  v.  Elliott,  166 
Ala.  419,  62  S  28.  (3)  A  detached 
clause  in  an  instruction  to  the  ef- 
fect that  "the  amount  of  damages 
cannot  be  fixed  by  the  evidence,  but 
must  l>e  the  result  of  your  own  judg- 
ments" is  not  in  Itself  misleading. 
Waters-Pierce  Oil  Co.  v.  Deselms,  212 
U.  S.  159,  29  SCt  270,  53  L.  ed.  463. 

Sa  Ala. — Southern  R.  Co.  v. 
Cochran,  42  S  100;  Huggins  v.  South- 
ern R.  Co.,  148  Ala.  153,  41  S  856. 

Cal. — Thomas  v.  Gates,  126  <7al.  1, 
58  P  316;  Redfleld  v.  Oakland  Cons. 
St.  R.  Co..  112  Cal.  220,  43  P  1117. 

Ga. — Alabama  Great  Southern  R. 
Co.  V.  Brown,  138  Ga.  328,  75  SE  330; 
Central  of  Georgia  R.  Co.  v.  Hill, 
(A.)  94  SE  50.  But  see  Crown  Cot- 
ton Mills  V.  McNally,  123  Ga.  85,  61 
SB  13  (holding  that,  although  a 
charge  as  to  the  measure  of  dam- 
ages was  somewhat  general,  where 
the  evidence  did  not  disclose  ele- 
ments of  special  damage,  and  there 
was  no  request  ta  charge,  the  Judg- 
ment would  not  De  reversed  on  that 
ground). 

111. — Chicago  Union  Tract.  Co.  v. 
Chugren,  209  III.  429,  70  NB  678  [aft 
110   III,  A.   545];   Chicago  R.  Co.   v. 


Gruss.  200  111.  196,  66  NE  693;  Chris- 
tian   V.    Irwin,    126    III.    619,    IT    NE . 
707;   Westvllle   v.    Horn,    117    111.    A. 
89;  Chicago,  etc.,  R.  Co,  v.  Kuck,  112 
III.  A.  620.     See  Boggs  V.  Iowa  Cent. ' 
R.   Co.,  187   111.   A.   621. 

Ind. — Ohio,  etc^  R.  Co.  v.  Hecht, 
115  Ind.  443,  17  NE  297;  Eureka  Block 
Coal  Co.  V.  Wells,  29  Ind.  A.  1,  61  NE 
236,  94  AmSR  259;  Indlanapells  St. 
R.  Co.  V.  W«lton,  2  Ind.  A.  368,  64 
NB  630. 

Ky. — Lexington  R.  Co.  v.  Herring, , 

97  SW  1127,  30  KyL  269,  96  SW  658,  , 
29  KyL  794;  Louisville,- etc..  R.  Co.  v. 
Cleaver,  89  SW  494,  28  KyL  497;  : 
Citizens'  Pass.  R.  Co.  v.  Pank,  7  Ky. 
Op.  663;  Bowling  Green  v.  White,"  7 
Ky.  Op.  448;  Reicbman  v.  Stokle,  S 
Ky.  Op.  295. 

Mass. — Dooley  v.  Boston  Bl.  R. 
Co..  201  Mass.   429,  87  NE  686. 

Mich. — Lauer  v.  Palms,  129  Mich. 
671,  89  NW  694,  58   LRA   67. 

Mo. — Robertson  v.  Wabash  R.  Co., 
152  Mo.  382,  43  SW  1082:  Rosenkrans 
V.  Linden  R.  Co.,  108  Mo.  9,  18  SW 
890,  32  AmSR  588;  Hanlford  v.  Kan- 
sas City,  103  Mo.  172.  15  SW  753; 
Sidekum  v.  Wabash,  etc.,  R.  <%.,  93 
Mo.  400,  4  SW  701,  3  AmSR  549; 
Davis  V.  Metropolitan  St.  R.  Co.,  188 
Mo.  A.  128,  176  SW  1067;  McKinstry 
V.  St.  Louis  Transit  Co.,  108  Mo.  A, 
12,  82  SW  1108;  Eberly  v.  Chicago, 
etc.  R.  Co.,  96  Mo.  A.  361,  70  SW 
381;  Edmunds  v.  St.  Louis  R.  Co,, 
3  Mo.  A.  603  mem. 

Mont. — Bourke  v.  Butte  E3ectric 
etc,  Co.,  33  Mont.  267,  83  P  470: 
Snook  V.  Anaconda,  26  Mont  128,  66 
P  756. 

N.  J. — Goodrich  v.  Thomas  Cort, 
Inc.,  80  N.  J.  L.  653,  77  A  1049. 

N.  C. — ^Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  IQ  SB 
552. 

Okl. — ^Pt.  Smith,  etc.,  R.  Co.  v.' 
Green,  156  P  849,  850  [cit  CycY 

Pa. — Smith  V.  Pennsylvania  R.  Co., 
246  Pa.  870,  92  A  818;  Baker  v.  Irish. 
172  Pa.  528,  33  A  558. 

S.  C. — ^Brasington  v.  South  Bound 
R.  Co.,  62  S.  C.  326,  40  SE  666,  89 
AmSR  905.      . 

Tenn. — Nashville,  etc.,  R.  Go.  v.' 
Witherspoon,  112  Tenn.  128,  78  SW' 
1052;   Citizens'   St.   R.   Cte.   v.   Burke,' 

98  Tenn.  650.  40  SW  1085. 

Tex. — Southern  Tract.  Co.  v.- 
Owens.  (Civ.  A.)  198  SW  160;  Galves- 
ton, etc.,  H.  Co.  V.  Hampton,  24  Tex. 
Civ.  A.  468,  59  SW  928;  Missouri, 
etc.,  R.  Co.  V.  Settle,  19  Tex.  Civ.  A. 
857,  47  SW  826.  ' 

[a]  Xnatmottons  raatalBed^— Ari- 
zona Eastern  R.  Co.  v.  Bryan,  18  Arts. 
106,  157  P  876;  Chicago,  etc.,  R.  Co. 
V.  Womble,  (Ark.)  199  SW  81;  St. 
Louis,  etc,  R.  Co.  V.  Grlmsley,  90 
Ark.  64,  117  SW  1064;  Thomas  ▼. 
Gates,  126  Cal.  1,  58  P  315;  Scally 
V.  Garratt,  11  Cal.  A.  138,  104  P  325; 
Denver  City  Tramway  Co.  v.  Cowan, 
51  Colo.  64.  lie  P  136;  Donk  Bros. 
Coal,  etc,  Co.  v.  Thil,  228  111.  283,  81 
NE  867  [aft  128  111.  A.  249);  Rich- 
ardson V.  Nelson,  221  111.  254,  77  NB 
588  [aft  128  111.  A.  660];  Illinois  Ter- 
minal R.  Co.  V.  Thompson,  210  111. 
226,  71  NB  328  [aff  112  111.  A.  463]; 
Chicago  Terminal  Transfer  R.  Co. 
V.  Gruss,  200  111.  195,  65  NE  693  [aft, 
102  111.  A.  489];  Chicago  City  R.  Co.' 
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of  clearness  and  certainty  that  the  jury  will  not  be 
confined  or  misled." 

Sufficiency  of  general  charge.  An  instruction  in 
an  aetion  for  personal  injuries  permitting  the  jury 
to  make  an  award  for  all  damages,  present  or  future, 
which  can  be  treated  as  the  necessary  result  of  the 
injury,  is  not  erroneous,  where  the  court  has  not  in 
addition  enumerated  specifically,  all  of  the  proper 
elements  of  recovery.'^    But  on  the  other  hand  it  has 


been  held,  that  an  instruction  permitting  a  jury  to 
award  damages  for  certain  elements  enumerated  and 
"for  such  other  causes  as  would  be  just  and  proper" 
is  too  broad.** 

Whether  InstmctionB  ahonld  be  given  upon  the 
court's  ovn  motion  depends  upon  the  rule  prevail- 
ing in  the  particular  jurisdiction  as  to  the  necessity 
of  the  court  giving  instructions  in  the  absence  of 
request.**    In  any  event,  where  the  court  has  given 


V.  Fennimore,  199  III.  9,  64  NE  9S5 
fair  99  111.  A.  iny,  Schuergar  v. 
City  Water  Co..  183  III.  A.  469; 
Ruch  V.  Aurora,  etc.,  R.  Co.,  150  111. 
A.  S29  [pet  stricken  out  (or  certiorari 
90  NE  924];  Pittsburg,  etc.,  R.  Co. 
V.  Collins,  168  Ind.  461,  80  NE  415; 
Peacock  Coal,  etc.,  Co.  v.  Crawford, 
(Ind.  A.)  117  NE  504;  EvansvlUe 
Hoop,  etc.,  Co.  V.  Ballejr,  43  Ind.  A. 
IBS,  84  NE  549;  Indianapolis  St.  R. 
Co.  V.  Walton,  29  Ind.  A.  368,  64  NE 
<30;  Kentucky,  etc.,  R.  Co.  v.  Hogue, 
181  Ky.  439,  170  SW  1187;  Lexington, 
etc.,  R.  Co,  V.  Crawford,  155  Ky.  723, 
160  SW'267;  Jelllco  Coal  Min.  Co.  v. 
Woods,  154  Ky.  683,  159  SW  530: 
McCllntic  Marshall  Constr.  Co.  v. 
Kokman,  153  Ky.  704,  156  SW  382; 
Central  Consumers  Co,  v.  Booher,  107 
SW  198.  32  KyL  794;  Louisville  R 
Co.  V.  Blum,  89  SW  186,  28  KyL  253; 
Centra]  Pass.  R.  Co.  v.  Kuhn,  86  Ky. 
(78,  «  SW  441,  9  KyL  725,  9  AmSR 
309;  Epstein  v.  Ruppert,  129  Md.  432, 

99  A  685;  Annapolis  v.  Stallings,  125 
Md.  843,  93  A  974:  Finkelstein  v. 
Michigan  R.  Co.,  (Mich.)  163  NW 
978;  Wilton  v,  Flint,  128  Mich.  166,  87 
NW  86;  Lindsey  Wagon  Co.  v.  Nix, 
108  Miss.  814,  67  S  459;  Riley  v.  In- 
dependence, 258  Mo.  671,  167  SW  1022, 
AnnCa8l915D  748;  Price  v.  Metropoli- 
tan St.  R.  Co.,  220  Mo.  435,  119  SW 
932,  132  AmSR  688;  Lange  v.  Mis- 
souri Pac.  R.  Co.,  208  Mo.  458,  106 
SW  660;  Haywood  v.  Kuhn,  168  Mo. 
A.  66,  151  SW  204;  McDanlel  v. 
United  R.  Co.,  165  Mo.  A.  678,  148  SW 
464;  Scott  V.  Metropolitan  St.  R.  Co., 
138  Mo.  A.  196,  120  SW  131;  Ashby 
V.  Elsberry,  etc..  Gravel  Road  Co., 
Ill  Mo.  A.  79,  85  SW  957;  McNamara 
V.  St  I<oui8  Transit  Co.,  106  Mo.  A. 
349,  80  SW  303;  Hanabcrger  v.  Se- 
dalla  Electric  R^  etc.,  Co.,  82  Mo.  A. 
666;  Bower  v.  Chicago,  etc.,  R.  Co., 
96  Nebr.  419,  148  NW  145  [aff  241 
V.  S.  470,  36  set  624,  60  L.  ed.  1107]; 
Devlne  v.  Brooklyn  Heights  R.  Co., 
131  App.  Div.  142,  115  NTS  263  Crev 
on  other  grounds  198  N.  T.  630,  92 
NE  1083];  Bellevue  Gas,  etc.,  Co.  v. 
Carr,  (Okl.)  181  P  203:  Muskogee 
Electric  Tract.  Co.  v.  Mueller,  39  Okl. 
eS.  134  F  51;  Heiser  v.  Shasta  Water 
Co.,  71  Or.  566,  143  P  917;  Smedley  v. 
Hastonville,  etc..  Pass.  R.  Co.,  184 
Pa.  620,  39  A  544;  Wilson  v.  Pennsyl- 
vania, etc.,  R.  Co.,  34  Pa.  Super. 
604;  Hutchison  v.  Summervllle.  66 
8.  C.  442.  46  SE  8;  Southern  Tract. 
Co.  V.  Owens,  (Tex.  Civ.  A.)  198  SW 
150;  San  Antonio,  etc.,  R.  Co.  v. 
Spencer,  66  Tex.  Civ.  A.  456,  119  SW 
716;  Northern  Texas  Tract.  Co.  v. 
Hunt,  54  Tex.  Civ.  A.  415,  118  SW 
827;  Houston,  etc.,  R.  Co.  v.  Cheat- 
ham, 52  Tex.  Civ.  A.  1,  113  SW  777; 

iMtssourl,  etc.,  R.  Co.  v.  Box,  (Tex. 
CIV.  A.)  93  SW  134;  Cameron  Mill, 
etc.,  Co.  V.  Anderson,  34  Tex.  Civ.  A. 
105,  78  SW  8. 

(b]  fiMtnwUoaa  held  1wd.~-Nash- 
Tllle,  etc..  R.  Co.  v.  Banks.  156  Ky. 
609,  161  SW  554;  Interstate  Coal  Co. 
V.  Love,  163  Ky.  323,  155  SW  746;, 
Louisville,  etc.,  R.  Co.  v.  Farris,  1,00 
SW  870,  30  KyL  1193;  Cincinnati, 
etc.,  R.  Co.   V.  Olboney.   124  Ky.   806, 

100  SW  216,  30  KyL  1005;  South  Cov- 
ington, etc.,  R  Co.  V.  Nelson,  89  SW 
200,  tS  KyL  287:  Louisville,  etc.,  R. 
Co.  V.  Sights,  121  Ky.  203,  89  SW 
132,  28  KyL  186;  Louisville,  etc.,  R. 
Co.  V.  Hall,  116  Ky.  567,  74  SW  280, 
24  KyL  2487;  Louisville,  etc..  R.  Co. 
▼.  Logsdon,   114  Ky.  746,  71  SW  905, 


24  KyL  1666;  MaggloU  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  416,  83  SW 
1026;  Smith  v.  Pennsylvania,  etc.,  R. 
Co..  246  Pa.  370,  92  A  318;  McOonnell 
V.  Pittsburgh  R.  Co.,  234  Pa.  396,  83 
A  282;  Chesapeake,  etc.,  R.  Co.  v. 
Hoffman,   109  Va.   44,  63  SE  482. 

[c]  Voim. — Forgy  v.  Itutledge, 
167  Ky.  182,  180  SW  90;  Louisville, 
etc.,  R.  Co.  v.  Dyer,  162  Ky.  284,  153 
SW  194,  48  LRANS  816;  Cincinnati, 
etc.,  R.  Co.  V.  McElroy,  146  Ky.  668, 
142  SW  1009;  Chesapeake,  etc.,  R.  Co. 
V.  Johnson,  145  Ky.  481,  140  SW  687; 
Louisville,  etc.,  R.  Co.  v.  StlUwell, 
142  Ky.  330,  134  SW  202;  West  Ken- 
tucky Coal  Co.  V.  Davis,  138  Ky.  867, 
128  SW  1074;  Paducah  Tract.  Co.  v. 
Burradell,  104  SW  709,  31  KyL  1062; 
South  Covington,  etc.,  R.  Co.  v.  Nel- 
son, 89  SW  200,   28  KyL  287. 

[d]  BaparBta  ■tatementv— An  In- 
struction, In  an  action  for  assault, 
authorizing  the  combination  in  one 
verdict  of  damages  for  Injuries  tu 
plalntlfTs  person,  his  medical  bill, 
and  his  loss  of  time,  is  proper. 
Happy  V.  Prlchard,  111  Mo.  A.  6,  85 
SW  655. 

81.  Ala. — Southern  Bltullthlc  Co. 
V.  Hughston.  177  Ala.  559,  68  S  460. 

Colo. — Crelghton  v.  Campbell,  27 
Colo.  A.  120,  149  P  448;  Colorado 
Springs  Rapid  Transit  R.  Co.  v.  Al- 
brecht,   22  (5olo.  A.   201,   123  P  967. 

Ga. — Central  of  Georgia  R.  Co.  y. 
Hughes,  127  Ga.  593,  56  SE  770; 
Georgia  R.,  etc.,  Co.  v.  Wallace,  122 
Ga.  547,  60  SE  478. 

111. — Newman  v.  Tlchenor,  107  lU. 
A.  53. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
QuUlen,  34  Ind.  A.  830,  72  NE  661, 
107  AmSR  183. 

Iowa. — Tretter  v.  Chicago  Great 
Western  R.  Co.,  147 -Iowa  375,  126 
NW  339,  140  AmSR  304;  Davis  v. 
Walter,  70  Iowa  465,  30  NW  804. 

Kan. — Jenkins  v.  Klrtley,  70  Kan. 
801,  79  P  671. 

Ky. — Adams  v.  Sengel,  177  Ky.  635, 
197  SW  974:  Adams  v.  Hambrick,  161 
Ky.  797,  171  SW  398;  Chicago,  etc., 
R.  Co.  V.  Hoover,  147  Ky.  33,  143  SW 
770;  Louisville  Park  Comrs.  v.  Dona- 
hue, 140  Ky.  502,  131  SW  285;  Hen- 
derson Bridge  Co.  v.  O'Connor,  88  Ky. 
303,  11  SW  18,  957,  11  KyL  146;  Miles 
V.  Miller.  12  Bush  134. 

Md. — Pettit  V.  Wicomico  County, 
123  Md.  128,  90  A  993,  AnnCasl9ieC 
36;  Baltimore  Belt  R.  Co.  v.  Sattler, 
102  Md.   595,  62  A  1125,  64  A  507. 

Mich. — Moore  v.  Kenockee  Tp.,  75 
Mich.  332.  42  NW  944.  4  LRA  555; 
Howe  V.  North,  69  Mich.  272,  37  NW 
213. 

Minn. — Egan  v.  Faendel,  19  Minn. 
231 

Mo. — ^Nlehans  v.  OlUandcrs.  (A.) 
184  SW  949:  Smith  v.  Chicago,  etc., 
R  Co..  183  Mo.  A.  180,  170  SW  324; 
Pannell  v.  Allen,  160  Mo.  A.  714,  142 
SW  482;  Long  v.  Kansas  City,  107 
Mo.  A.  533.  81  SW  909;  Rhodes  v. 
Holladay-KIotz  Land,  etc.,  Co.,  105 
Mo.  A.   279,   79   SW  1145. 

Pa. — ^Lucot  v.  Rodgers,  159  Pa.  58. 
28  A  242;  Bricker  v.  Conemaugh 
Stone  Co.,  32  Pa.  Super.  283;  Keats 
V.  Luzerne  County  Gas  Co.,  29  Pa. 
Super.  480. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Scho- 
fleld,  72  Tex.  496.  10  SW  675:  St. 
Louis  Southwe.stern  R.  Co.  v.  Gilbert. 
fClv.  A.)  136  SW  836;  Galveston,  etc., 
R.  Co.  V.  Warnecke,  43  Tex.  Civ.  A. 
83.    95    SW    600;    Texas    Cons.    Com- 


press, etc,  Assoc.  V.  Dublin  Com- 
press, etc.,  Co.,    (Civ.  A.)   38  SW  404. 

Va. — Norfolk,  etc.,  R,  Co.  v. 
Thomas,  110  Va.  622,  66  SB  817. 

Wash. — Clark  Lloyd  Lumber  Co.  v. 
Puget  Sound,  etc,  R  Co.,  9$  Wash. 
313,  166  P  94. 

B.  C. — Murray  v.  Royal  Ins.  Co.,  11 
B.  C.  212. 

[a]  ZBatmottoaa  hald  mttelaaV— 
Fitzgerald  v.  Benner,  219  111.  486,  76 
NE  709  [afr  120  111.  A,  4471;  Bridges 
v.  Bvansvllle  Pressed  Brick  Co.,  105 
SW  946,  32  KyL  292;  Fischer-Leaf 
Co.  V.  Caldwell,  16  KyL  642:  Ander- 
son Carriage  Co.  v.  Punga,  134  Mich. 
474,  96  NW  663;  Connor  v.  Levlnson, 
116  Mich.  297,  73  NW  232;  Johnson  v. 
Sinclair,  (Minn.)  168  NW  181;  Stone 
V.  St.  Louis,  etc.,  R.  Co.,  146  Mo.  A. 
298,  129  SW  1074;  Davidson  v.  Chi- 
cago, etc.,  R.  Co.,  98  Mo.  A.  142,  71 
SW  1069;  Dufty  v.  York  Haven  Water, 
etc.,  Co.,  242  Pa.  146,  88  A  935;  Don- 
nan  V.  Pennsylvania  Torpedo  Co.,  26 
Pa.  Super.  324 ;  St.  X.ouis  Southwest- 
ern R.  Co.  V.  Terhune,  (Tex.  Civ.  A.) 
94  SW  381;  St.  Louis  Southwestern 
R.  Co.  V.  Baer,  39  Tex.  Civ.  A.  16.  86 
SW  663;  Texas  Midland  R.  Co.  v. 
Moore,  (Tex.  Civ.  A.)  74  SW  942; 
Ide  v.  Boston,  etc,  R.  Co.,  83  Vt.  66, 
74  A  401. 

[b]  Xnatroetton  1i«l&  alwtxaetlT 
oorrsot. — Pecos,  '  etc.,  R.  Co.  v.  Mc- 
Means,  (Tex.  Civ.  A.)  188  SW  692. 

[c]  Hurtraottoaa  bald  'bad. — (1) 
Damages  to  automobile.  Southern  R 
Co.  v.  Kentucky  Grocery  Co.,  166  Ky. 
94,  178  SW  1162.  (2)  Damages  to 
cattle  and  grass.  &ldwln  v.  Rich- 
ardson, 39  Tex.  Civ.  A.  406,  87  SW 
746. 

88.  Fordyce  v.  Jackson,  66  Ark. 
694,  20  SW  528,  697.  See  Osberg  v. 
Cudahy  Packing  Co.,  198  III.  A.  651; 
Gulf,  etc.,  R.  Co.  'V.  Nelson,  82  Hiss. 
653,  35  S  158  (holding  that  an  in- 
struction that.  If  the  jury  find  for 
plaintiff,  they  may  assess  such  dam- 
ages as  they  believe  from  the  evi- 
dence he  Buffered,  not  exceeding  the 
claim  in  the  petition.  Is  not  errone- 
ous).- To  same  effect  Waddell  v. 
Metropolitan    St.    R.    Co.,    213    Mo.    8, 

111  SW  542. 

Pamilttlu  donbla  veorwry  see 
Infra  I  375. 

83.  Wllbum  V.  St.  Louis,  etc,  R 
Co.,  36  Mo.  A.  203.  And  see  Dreyfus 
&  Co.,  Inc  V.  Wooters,  (Va.)  96  SB 
235  (holding  that,  where  the  court- In 
prior  clauses  of  an  instruction  had 
fully  covered  every  element  of  dam- 
ages claimed  in  the  declaration,  con- 
cluding a  general  <9ause  of  the  In- 
struction stating  that  she  might  re- 
cover "all  damages  which  the  evi- 
dence shows  she  has  sustained"  la 
objectionable). 

84.  Cal. — Ellis  V.  Tone,  58  Cal. 
289 

da. — Southern    R.   Co.    v.   O'Bryan, 

112  Ga.  127,  37- SE  161. 

m. — Central  R.  Co.  v.  Anklewlcz. 
116  III.  A.  380  [aff  218  in.  631.  73  NE 
382]. 

Mo. — Smith  V.  Fordyce.  190  Mo.  1, 
88  SW  679:  Wheeler  v.  Bowles.  163 
Mo.  398,  68  SW  676;  Jorklewlcz  v. 
American  Brake  Co.,  186  Mo.  A.  684. 
172  SW  441;  Lathrop  v.  R.  Co.,  135 
Mo.  A.  16.  115  SW  498.  To  same  ef- 
fect Hufford  V.  Metropolitan  St.  R 
Co..  130  Mo.  A.  638,  109  SW  1062. 

N.  D.— Zllke  V.  Johnson.  22  N.  D. 
76,  132  NW  640.  AnnCasl913B  1005. 

P.I. — Hockenberry    v.    New    C!astle 


For  lat*r  oaaas,  d«T(lopments  and  ebangea  In  the  law  see  cumulative  Annotations,  same  titl«,  page  and  note  number. 
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DAMAGES 


[17  C.  J.]     1063 


the  jury  a  correct  instructioii,  it  is  not  obliged  upon 
its  own  motion  to  formulate  a  method  of  cipmputa- 
tion  for  the  jury  to  pursue  in  -estimating  the 
amount.*"  Indeed  the  law  is  satisfied  where  the 
court  lays  down  the  praper  measure  of  damages  for 
the  guidance  of  the  jury,  and  it  is  not  the  province 
of  the  court,  even  on  request,  to  direct  the  process  or 
method  by  which  the  jury  shall  make  up  its  ver- 
dict." The  fact  that  a  special  verdict  is  to  be  re- 
turned, obviating  instructions  upon  general  princi- 
ples of  law,  does  not  render  it  unnecessary  to  charge 
as  to  the  measure  of  damages  in  a  case  in  which  it 
is  the  duty  of  the  jury  also  to  assess  the  dam- 
ages." 
[%  363]    b.    EsclQsion  of  Bemote  or  Specnlative 


Duuiges.  The  instmetions  should  confine  the  jury 
to  such  damages  as  are  shown  by  the  evidence  tot 
have  proximately  resulted  from  the  act  complained 
of,*^  and  should  be  so  worded  as  to  prevent  the 
jury  from  considering  damages  which .  are  too  re? 
mote  or  speculative.*' 

[$  364]  2.  Form  ami  SequisiteB — a.  In  OennaL 
The  general  rules  governing  instructions  <"'  are  apr ' 
plicable  to  instructions  on  questions  of  damages.*' 
The  instructions  should  contain  no  irrelevant  state- 
ments, especially  such  as  may  be  construed  as  an 
intimation  of  the  court  adverse  to  either  litigant^ 
respecting  the  merits  of  the  case  on  the  facts.*' 
The   instructions  should   not   be    ambiguous**   or 


Blectrlc  Co.,  261  Pa.  iH,  96  A  1046; 
Burna  v.  Pennsylvania  R.  Co.,  233  Pa. 
304,  82  A  246,  AnnCasl913B  811; 
Gerber  v.  Philadelphia,  60  Pa.  Super. 
119. 

Tex. — Quanab,  etc.,  R.  Co.  v.  Qallo- 
way.  (Civ.  A.)  1B4  SW  658;  Missouri, 
etc,  R.  Co.  V.  Lilnton,  (Civ.  A.)  141 
SW  129;  Wssouri,  etc.,  R.  Co.  v.  Hay, 
39  Tex.  Civ.  A.  61,  86  SW  954;  Red 
River,  etc.,  R.  Co.  v.  Reynolds,  38 
Tex.  Civ.  A.  605,  85  SW  1169. 

[a]  Snstmetloa.  avstaUiaa.— Jen- 
nlnKB  V.  Swift,  130  Mo.  A.  391,  110 
SW  21. 

[b]  BMneat  keld  sMeuaxy. — 
Kyd  V.  Cook,  66  Nebr.  71,  76  NW  524, 
71  AmSR  661. 

Vaoasslty  of  reanaM  tor  laatrne- 
Uona  see  Trial  r38  Cyc  1691]. 

85.  Kyd  V.  Cook,  56  Nebr.  71,  76 
NW  524,  71  AmSR  661. 

88.  Reeks  v.  Seattle  XUectrlc  Co., 
S4   Wash.   609.   104   P  126. 

87.  Western  Union  Tel.  Co.  ,  v. 
Newhouse,  6  Ind.  A.  422,  33  NB  800. 

88.  U.'  S. — Chesapeake,  etc.,  R.'  Co. 
v.  Camahan,  241  U.  S.  241,  36  SCt  594, 
60  L.  ed.  979. 

Ala. — Adams  v.  Crlmm,  177  Ala. 
279,  68  S  442:  Birmingham  R.,  etc., 
Co.  v.  Moore.  2  Ala.  A.  499,  56  S  693. 

CaX. — Merrill  v.  Los  Angeles  Gas, 
etc.,  Co.,  158  Cal.  499,  ill  P  634,  189 
AmSR  134,  31  LRANS  669;  lACy  Mfg. 
Co.  V.  Lios  Angeles  Gas,  etc.,  Co.,  12 
Cal.  A.  37,  106  P  413. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Madden,  136  Ga.  205,  69  SE  165,  31 
LRANS  813,  21  AnnCas  1077. 

111. — ^Paden  v.  Chicago,  etc.,  R.  Co., 
200  111.  A.  100  [afl  276  111.  62.  114  NB 
540];  Conlon  v.  Chicago  Great  West- 
ern R.  Co.,  139  111.  A.  556;  Chicago, 
etc.,  R.  Co.  V.  Blnkopski,  72  111.  A. 
22.  See  Kendall  v.  Chicago  R.  Co., 
185   111.  A.   145. 

Ind. — Terre  Haute  Tract.,  etc.,  Co. 
V.  Payne,  45  Ind.  A.  132,  89  NB  413. 

Iowa. — Etzkorn  v.  Oelweln,  142 
Iowa  107,  120  NW  636.  19  AnnCas 
949. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Wtl- 
klns.  143  Ky.  572,  136  SW  1023,  Ann 
Ca8l912D  618;  tiouiavllle,  etc.,  R.  Co. 
v.  Keith,  58  SW  468,  22  KyL  693; 
Current  v.  Cantrlll,  8  Ky.  Op,  646. 

Mo. — Jenkins  v.  Womach,  14S  Mo. 
A.   410,  128  SW  530. 

Oh. — CHeveland,  etc..  Tract.  Co.  v. 
Hamner,  27  Oh.  Clr.  (3t.  820. 

Tex. — Missouri,  etc,  R  Co.  v. 
Smith,  49  Tex.  Civ.  A.  610,  108  SW 
1195;  St.  Louis  Southwestern  R.  Co. 
v.  Lowe,  (Civ.  A.)  86  SW  1059;  Dal- 
las v.  Moore,  32  Tex.  Civ.  A.  280,  74 
SW  96;  Texas,  etc.,  R.  Co.  v.  Mc- 
Kenzle,  30  Tex.  Civ.  A.  293,  70  SW 
287. 

Utah. — Candland  v.  Mellen,  46  Utah 
519.  151  P  341;  McKlnney  v.  Carson, 
35  Utah  180,  99  P  660. 

[a]  xnnstmtlOB. — ^Where,  in  an 
action  for  personal  injuries,  defend- 
ant claimed  that  plaintiff  was  born 
with  a  clubfoot,  and  had  never  been 
able  to  walk.  talk,  or  handle  himself 
physically  like  other  children,  an  In- 
struction was  proper  denying  recov- 
ery for  Injuries  or  suffering  not  re- 
sulting   from    the    accident.      Louis- 


ville, etc.,  R.  Co.  ▼.  Wtlklns.  143  Ky. 
572,  136  SW  102S,  AnnCaal912D 
618. 

[b]  Uwtroetlona  bald  ■vtBeUBt^— 
\(1>  In  general.    Elckels  v.  Muttschall, 

230  111.  462,  82  NB  872;  Hansell-Bl- 
cock  Fdy.  Co.  v.  CHark,  214  111.  899, 
73  NE  787  [aff  115  111.  A.  209]; 
Baltimore,  etc.,  R.  Co.  v.  Young,  153 
Ind.  163,  54  NE  791;  Louisville,  etc, 
R.  Co.  V.  McCune,  72  SW  1094,  24 
KyL,2119;  Louisville,  etc,  R.  Co.  v. 
McCune,  72  SW  756.  24  -KyL  1637; 
Leek  Milling  Co.  v.  Langford,  81 
Miss.  728,  33  S  492;  Dyrcs  v.  Ham- 
mond Packing  Co.,  (Mo.  A.)  194  SW 
761;  Wentz  v.  Chicago,  etc.,  R.  Co., 
259  Mo.  450,  188  SW  1166,  AnnCas 
1918B  317;  West  v.  St.  Louis  South- 
western R.  Co.,  187  Mo.  351.  86  SW 
140;  Turley  v.  Metropolitan  St.  R. 
Co.,  186  Mo.  A.  655,  150  SW  553;  Tor- 
reyson  v.  United  R.  Co.,  144  Mo.  A. 
626,  129  SW  409;  Brake  v.  Kansas 
City,  100  Mo.  A.  611,  75  SW  191; 
Rose  V.  McCook,  70  Mo.  A.  183;  Kelly 
V.  Butte,  34  Mont.  530,  87  P  968; 
Pushcart  v.  New  York  Shipbuilding 
Co.,  85  N.  J.  L.  625,  89  A  980;  Por- 
ter V.  Bennettsvllle.  etc.,  R  Co.,  107 
S.  C.  90.  91  SE  970;  Texas,  etc.,  R. 
Co.  V.  BroulUette,  61  Tex.  Civ.  A. 
619,  130  SW  886;  Texas,  etc.,  R.  Co. 
V.  MIddleton,  46  Tex.  Civ.  A.  497,  103 
SW  203;  Houston,  etc.,  R.  Co.  v. 
Kothmann,  37  Tex.  Civ.  A.  548,  84  SW 
1089;  Baermann  v.  Chicago,  etc..  Elec- 
tric R.  Co.,  163  Wis.  235,  140  NW 
1119.  (2)  As  limiting  the  jury  to 
the  consideration  of  timbers  de- 
stroyed by  fire  and  excluding  damage 
to  other  timber  of  plaintiff  and  land 
upon  which  the  timber  stood.  -  Cor- 
valUs.  etc,  R.  Co.  v.  U.  S.,  191  Fed. 
310,  112  CCA  54. 

[c]  nurtnutloii  bald  -Imd. — Right 
to  recover  for  certain  convulsions  or 
fits.  Dooley  v.  Boston'  El.  R.  Co., 
201  Mass.  429,  87  NE  586. 

[d]  ''Avparoziinatsly."  —  An  In- 
struction allowing  a  recovery  of 
damages  for  permanent  Impairment 
of  earning  power  "approximately"  re- 
sulting from  the  Injury  Is  Improper, 
the  correct  word  being  "proximately." 
Kentucky  Tract.,  etc.,  Co.  v.  Bain,  161 
Ky.  44,  170  SW  499. 

88.  U.  S. — Thomsen  v.  (Jayser,  243 
U.  S.  66,  37  SCt  353,  61  L.  ed.  950, 
AnnCa8l917D  322. 

Ky. — Bellevlew  v.  England,  118 
SW  994. 

Mich.— Curtis  V.  Curtis,  134  Mich. 
220,  96  NW  32. 

Mo.— Finer  v.  Nichols,  158  Mo.  A. 
539,  138   SW  889. 

Mont. — Ramsey  v.  Burns,  27  Mont. 
115.  69  P  711. 

N.  Y. — Ramsey  v.  National  Con- 
tracting Co..  49  App.  DIv.  11,  68  NYS 
286. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Home,  (Civ.  A.)  130  SW 
1025. 

[a]  Zkctraotloas  held  not  objac- 
tloasbl*. — Webster  Mfg.  Co.  v.  Mul- 
vanny.  168  111.  311.  48  NE  168;  Wood 
Transfer  Co.  v.  Shelton,  180  Ind.  273. 
101  NE  718;  American  Strawboard 
Co.  v.  Foust.  12  Ind.  A.  421.  39  NE 
891;  Cushman  v.  Carbondale  Fuel  Co., 


116  Iowa  618,  88.NW  817;  We»t*r- 
camp  v.  Brooks,  116  Iowa  169.  88  NW 
372;  Lamb  v.  Cedar  Rapids,  108  Iowa 
629,  79  NW  866;  Howe  v.  Chicago 
etc.,  R.  Co.,  189  Mich.  688,  108  NW 
186;  Fisher  v.  St.  Louis  Transit  Co., 
198  Mo.  562,  95  SW  917;  Flschbach 
v.  Dunham,  (Mo.  A.)  203  SW  217: 
Smith  V.  Metropolitan  St.  R  Co.,  169 
Mo.  A.  610,  166  SW  54;  Covell  v. 
Wabash  R.  Co.,  82  Mo.  A.  180;  Rose 
V.  McCook,  70  Mo.  A.  188;  Henry  ▼. 
Omaha  Packing  Co.,  81  Nebr.  287, 
115  NW  777;  Walker  v.  Boston,  etc, 
R.  Co.,  71  N.  H.  271,  51  A  918: 
Pin  V.  Brooklyn  Heights  R.  0>.,  6 
MIsc,  267,  27  NYS  230  [aff  148  N.  T. 
747,  43  NE  989];  Albright  v.  KeatB 
Auto  Co.,  86  Or.  134,  166  P  768;  Mc- 
Qowan  v.  Bailey,  146  Pa.  672,  23  A 
387;  Missouri,  etc.,  R.  Co.  v.  Allen, 
58  Tex.  Civ.  A.  483,  115  SW  1179: 
Chesapeake  R.  Co.  v.  Camahan,  118 
Va.  46.  86  SE  863  [aft  241  U.  8.  241, 
36  SCt  594,  60  L.  ed.  979};  Harris  v. 
Brown's  Bay  Logging  Co.,  57  Wash. 
8,   106   P   152. 

[b]  XnstmotioA  b*ia  bada— In  an 
action  for  levying  on  personalty  In 
a  caf4  and  lodging  house,  and  taking 
possession  of  the  premises.  Ramsey 
v.  Burna,  27   Mont.   154,  69  P  711. 

rntw*  •ffeota  of  lajnxy  see  infra 
{  381. 

90.  See  Trial  [88  Cyc- 1694], 

91.  See  cases  Infra  this  and  foU 
lowing  section. 

98.  Florida  Cent.,  etc.,  R.  Co..  ▼. 
Pitts,  112  Ga.  846,  38  SE  86;  Bray  v. 
Latham,  81  Ga.  640,  8  SE  64:  South 
Oniaha  v.  Sutllffe,  72  Nebr.  746,  101 
NW  997. 

[a]  XUnatzatloiia. — (1)  For  a 
judge  to  say  to  the  jury,  "I  hav» 
charged  you  fully  upon  the  subject 
of  damages,  because  the  trial  judge 
cannot  tell  In  advance  what  vi^ 
the  Jurv  will  take  of  the  evidence," 
Is  error.  Inasmuch  as  It  might  be  un- 
derstood by  the  jury  as  an  Intima- 
tion that  the  judge  thought  the  evi- 
dence did  not  require  any  charge  at 
all,  and  that  he  therefore  mentioned 
It  because  they  might  disagree  with 
him.  Bray  v.  Latham,  81  Ga.  648, 
644,  8  SE  64.  (2)  Where,  In  an  ac- 
tion for  injuries  to  a  minor,  plaintiff 
Old  not  allege  In  aggravation  of  dam- 
ages any  Injury  to  his  social  position. 
It  is  not  error  to  omit  from  the  gen- 
eral Instruction  on  the  measure  of 
damages  any  reference  to  the  social 
.•standing  of  plalntlfTs  mother.  South 
Omaha  v.  Sutllffe,  72  Nebr.  746,  101 
^tV7  997 

93.  Bridge  v.  Mason,  45  Barb. 
(N.  Y.)  37:  Chicago,  etc.,  R.  Co.  v. 
De  Bord,  62  Tex.  Civ.  A.  302,  182  SW 
845. 

[a]  XUnattatloii. — ^An  Instruction 
for  the  jury  to  And  as  much  damages 
an  they  would  consider  such  a  claim 
to  be  worth  against  "such  a  man  as 
the  indorser  was  shown  to  be"  was 
objectionable.  In  that  the  charge 
should  clearly  refer  to  his  financial 
standing  and  not  to  his  character. 
Bridge  v.  Mason,  45  Barb.  (N.  Y.) 
37. 

[b]  laatraotloa  bald  not  amblgn- 
ons.— Missouri,    etc.,    R.   Co.    v.   Hlb- 
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niteertain.^  Technical  I^al  terms  and  expressions 
should  be  explained  to  the  jniy  in  case  they  are 
such  as  the  jury  are  not  likely  otherwise  to  com- 
prehend fully.'*  So  where  the  injury  has  been 
characterized  by  technical  medical  terms  in  the 
evidence,  the  jury  may  be  charged  that  they  are 
not  to  be  misled  by  technical  names,  but  are  to 
consider  plaintiff's  real  condition.'^ 

B«pfltition.  It  is  not  error  to  refuse  a  proper  in- 
struction which  has  in  substance  been  covered  by 
other  instructions  given,"^  or  to  refuse  to  restate 
the  same  instruction  in  slightly  different  terms,"' 
or,  where  it  has  been  given  in  a  su£Sciently  full 
manner,  to  refuse  to  give  a  special  instruction  in 
more  detail,  covering  the  same  ground  of  damages." 


[i  365]  b.  Cknformlty  to  Plaadiag>— (1)  In 
OeneraL.  The  instructions  must  conform  to  the 
pleadings.^  An  instruction  must  limit  plaintiff  in 
bis  recovery  to  such  damages  as  are  the  effect  of  the 
injury  complained  of  in  his  declaration  or  com- 
plaint,' and  it  is  erroneous  if  based  upon  evidence 
offered  which  is  unauthorized  by  the  pleadings.' 
Likewise  a  refusal  to  instruct  the  jury  to  disregard 
damages  shown  by  evidence  unauthorized  by  the 
pleadings  is  error.*  Where  the  evidence  reveals  facts 
not  constituting  a  legitimate  item  of  damage  under 
the  pleadings,  it  is  the  duty  of  the  court  in  its 
instructions  to  eliminate  such  irrelevant  matter  from 
the  consideration  of  the  jury,'  and  it  has  been  held 
that  the  omission  to  do  so  is  not  cored  by  giving  to 


bltU,  49  Tex.  Civ.  A.  41».  109  SW 
tt». 

Mi  Southern  R.  Co.  v.  Hardin, 
107  Oa.  379,  33  SE  436;  Lurssen  v. 
Uoyd,  78  Md.  360.  25  A  294;  Portland 
Firet  Nat.  Bank  v.  Carroll,  35  Mont. 
302,  88  P  1012;  Brazell  v.  Cohn,  32 
Mont.  556,  81  P  339:  SuSerlinK  v. 
Heyl,  139  Wis.  610,  121  NW  261. 

[a]  IUiistx»tloaa.^(l)  An  instruc- 
tion, in  such  phraseology  that  the 
Jury  may  have  understood  It  to  refer 
to  either  one  of  two  distinct  Items 
o( 'damages  proved,  is  too  uncertain. 
Liurssen  v.  Lloyd,  76  Md.  360,  25  A 
294.  (2)  Where  recovery  is  sought 
f«r  two  separate  and  distinct  torts, 
and  the  evidence  establishes  plain- 
tiff's right  to  recover  for  one  of  the 
tortious  acts  only,  an  Instruction  un- 
der which  the  jury  could  properly 
ba^e  their  verdict  on  either  one  or 
both  of  the  alleged  wrongful  acts  Is 
erroneous.  Southern  R.  Co.  v,  Har- 
din. 107  Ga.  379,  33  8E  436. 

98.  King  v.  Sassaman.  (Tex.  Civ. 
A.^  64  SW  304.  But  see  Fisheries  Co. 
v.  McCoy,  (Tex.  Civ.  A.)  202  SW  343, 
345  (holding  that,  where  the  charge 
of  the  court  on  the  measure  of  dam- 
ages was  correct,  "it  was  not  neces- 
sary to  explain  the  term  "reasonable 
.probability^  by  stating  that  thereby 
was  npt  meant  a  'mere  possibility' "). 

[a]  ZUmtntlon.  —  In  charging 
that  the  Jury  should  net  And  ex- 
emplary damages  unless  they  find 
actual  or  compensatory  damages,  the 
court  should  Instruct  the  Jury  as  to 
the  meaning  of  the  terms.  King  v. 
Sassaman,   (Tex.  Civ.  A.)  54  SW  8t>4. 

96.  Spear  v.  Sweeney,  88  WU.  545, 
60  NW  1060. 

97.  U.  S. — Tacoma  R.,  etc.,  Co.  v. 
Brpeldlng,  202  Fed.  187,  120  CCA 
401;  Ijehlgh,  etc.,  R.  Co.  v.  Marchant, 
84  Fed.  870,  28  CCA  644. 

Colo. — Trumbull  v.  Donahue,  18 
CqIo.  a.   460.   72  P  684. 

111. — C^asey  v.  Chicago  City  R.  Co., 
237  111.  140.  86  NB  606  [aff  139  111.  A. 
666];  West  Chicago  St.  R.  Co.  v.  Mc- 
Cafferty,  220  111.  476,  77  NE  163; 
Chicago  City  R.  Co.  v.  Roach,  180  111. 
174,  64  NE  212  [aff  76  111.  A.  496]; 
Jacksonville  v.  Doan,  146  III.  23,  33 
NE  878. 

Ky. — Central  Kentucky  Natural 
Gas  Co.  v.  Salyor,  164  Ky.  718,  176 
SW  183. 

Mass. — Magnolia  Metal  Co.  v.  Oale, 
:191  Mass.  487,  78  NE  128. 

Mich. — Shearer  v.  Middleton,  88 
Mich.  621,  60  NW  737. 

Mo. — Barr  v.  St.  Louis,  etc.,  R.  Co., 
114  Mo.  A.  426.  90  SW  107. 

Mont. — Hamilton  v.  Great  Falls  St. 
R.  Co.,  17  Mont.  334,  42  P  860,  43  P 
713. 

.  N.  J. — Gottlieb  v.  New  Jersey  St. 
R.  Co.,  72  N.  J.  L.  480,  63  A  339. 

N.  T. — Mansfield  v.  New  York 
Cent.,  etc.,  R.  Co.,  114  N.  T.  331.  21 
NE  735,  1037,  4  LRA  566;  Hunter  v. 
Thlr4  Ave.  R.  Co.,  21  Misc.  1.  46  NTS 
1010  [aff  20  Mlac.  432,  45  NTS  1044]. 

N.  C. — Alexander  v.  Richmond,  etc., 
R.  Co^  112  N.  C.  720.  16  SE  896. 

S.   C. — Devereux  v.   Champion   Cot- 


ton Press  Co.,  17  S.  C.  66. 

Tex. — Texas,  etc..  R.  Co.  v.  Hall,  88 
Tex.  675,  19  SW  121;  Texas  Trunk 
R.  Co.  v.  Johnson,  75  Tex.  168,  12  SW 
482;  St.  Louis  Southwestern  R.  Co.  v. 
Home,  (Civ.  A.)  130  SW  1026, 

[a]  ninstrktioii.  —  In  an  action 
for  breach  of  a  contract,  a  request 
to  charge  that,  in  estimating  dam- 
ages sustained  by  plaintiff,  a  rea- 
sonable deduction  should  be  made  for 
the  less  time  plaintiff  was  engaged 
after  the  breach,  was  covered  by  an 
instruction  that  defendant  was  en- 
titled to  have  the  expenses  which 
plaintiff  would  have  been  subjected 
to  in  carrying  out  the  contract  de- 
ducted from  the  profit  which  would 
have  accrued  to  plaintiff  by  the  com- 
pletion of  the  contract.  Magnolia 
Metal  Co.  v.  Gale,  191  Mass.  487,  78 
NE  128. 

96.  Terre  Haute  Electric  R.  Co.  v. 
Lauer,  21  Ind.  A.  466,  52  NE  703. 

99.  Baltimore,  etc.,  R.  Co.  v.  Hel- 
lenthal,  88  Fed.  116,  31  CCA  414; 
East  Tennessee,  etc.,  R.  Co.  v.  Herr- 
man,  92  Qa.  384,  17  SE  344. 

1.  111. — Ohio,  etc.,  R.  Co.  V.  Webb, 
142  111.   404,  32  NE  527. 

Ind. — Chicago,      etc.,      R.      Co.      v. 
Frets,  173  Ind.  619,  90  NE  76;  Uur-    Civ.   A.   CIO,   108   SW   1196;    Interna- 
ray  v.  Fry,  6  Ind.  371.  •  tlonal,   etc.,    R.    Co.    v.    Shaughnessy, 

Iowa. — Blake  v.  Bedford,  170  lowaj  (Civ.  A.)  81  SW  1026;  International, 


v.  Davis,  (Tex.  Civ.  A.)  101  SW  554; 
Northern  Texas  Tract.  Co.  v.  Tates, 
39  Tex.  Civ.  A.  114,  88  SW  283;  St. 
Louis,  etc.,  R.  Co.  v.  Laws,  (Tex.  Civ. 
A.)  61  SW  498;  Texas,  etc,  R.  Co.  v. 
Goldman,  (Tex.  Civ.  A.)  61  SW  275; 
Hansen  v.  Dodwell  Dock,  etc,  Co., 
(Wash.)  170  P  348. 

[b]  taatrvottoB  beld  piof*^  ze- 
fnaad,/— Denlson,  etc.,  R.  Co.  v.  Evans, 
(Tex.  Civ.  A.)   47  SW  280. 

9.  Fla.— Collins  v.  Godwin,  65  Fla. 
283,  61  S  632. 

Ga.— Tift  V.  Jones,  77  Oa.  181,  3  SE 
399 

lii. — Selden  v.  Sampsell,  153  111.  A. 
278;  Show  V.  Altln,  etc.,  Tract.  Co., 
162  111.  A.  562;  Chicago,  etc,  R.  Co. 
v.  Blnkopskl,  72   111.  A.  22. 

Ky. — McHenry  Coal  Co.  T.  Tft*lor, 
165  Ky.   144.   176  SW  976. 

Mich. — BIgelow  V.  Reynolds,  68 
Mich.  344,  36  NW  96. 

Mo.— Haake  v.  G.  H.  Dulle  Milling 
Co.,  168  Mo.  A.  177.  153  SW  74. 

N.  T. — Brown  v.  Manhattan  R.  Co., 
82  App.  DIv.  222,  81  NTS  766. 

Tex. — Zapp  v.  Mlchaelfas;  68  Tex. 
270;  Rapid  Transit  R.  Co.  v.  Wil- 
liams, (Civ.  A.)  136  SW  267:  Mis- 
souri, etc,  ft.  Co.   v.   Smith,   49  Tex 


128,  151  NW  74;  Botkln  v.  Cassady, 
106  Iowa  334,  76  NW  722. 

Ky. — Warren  v.  Cumberland  R.  Co., 
175  Ky.   92,   193   SW  1037. 

Mo. — Blyston-Spencer  v.  United  R. 
Co.,  152  Mo.  A.  118,  132  SW  1176; 
National  Handle' Co.  v.  HuOnian,  140 
Mo.  A.  684,  120  SW  690. 

Mont. — Thornton-Thomas  Mercan- 
tile Co.  V.  Bretherton,  32  Mont.  80, 
80  P  10. 

N.  D. — Barron  v.  Northern  Pac  B. 
Co.,  16  N.  D.  277,  118  NW  102. 

Tcnn. — Peete  v.  Jackson,  4  Tenn. 
Clv.  A.  678. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Mc- 
Means,  (Clv.  A.)  188  SW  692;  Texas, 
etc.,  R.  Co.  V.  Barnwell,  (Clv.  A.) 
133  SW  627;  St.  Louis,  etc.,  R.  Co. 
V.  West,  62  Tex.  Clv.  A.  553.  131  SW 
839;  St.  Louis  Southwestern  R.  Co. 
v.  Samuel,  (Clv.  A.)  116  SW  133; 
North  Texas  Tract.  Co.  v.  Jamison. 
38  Tex.  Clv.  A.  56,  86  SW  306;  Gulf, 
etc.,  R.  Co.  V.  Denson,  (Clv.  A.)  72 
SW  70. 

Wash. — Roberts  v.  Pacific  Tel.,  etc., 
Co.,  93  Wash.  233,  160  P  965;  Frlck  V. 
Washington  Water  Power  Co.,  72 
Wash.  214.  130  P  98;  Howells  v. 
North  American  Transportation,  etc., 
Co..  24  Wash.  689,  64  P  786. 

[a]  batmotloiia  ■  n  ■  t  a  1  nad,/— 
Whiteley  Malleable  Castings  Co.  v. 
Wlshon,  42  Ind.  A.  288,  85  NE  832; 
Gerhart  v.  Metropolitan  St.  R.  Co., 
132  Mo.  A.  546,  112  SW  12;  Ft.  Worth, 
etc.,  R.  Co.  V,  Montgomery,  ("Tex. 
Clv.  A.)  141  SW  818;  Texas,  etc.,  R. 
Co.  v.  Broiilllette,  61  Tex.  Clv.  A. 
619,  130  SW  886;  Texas,  etc,  R.  Co. 
v.  (Srawford.  54  Tex.  Clv.  A.  196.  117 
SW  193;  Dallas  Cons.  Electric  St.  R. 
Co.  V.  Motwiller,  61  Tex.  Clv.  A.  432, 
112   SW  794;   San  Antonio  Tract.   Co. 


etc,  R.  Co.  V.  Bibolet,  24  Tex.  Clv. 
A.  4,  67  SW  974;  Houston,  etc.,  R. 
Co.  V.  Smith,  (Civ.  A.)  46  SW  1046. 

Utah. — Stoll  V.  Daly  Min.  Co.,  19 
Utah  271,  57  P  295. 

Wash. — Singef-  v.  Martin,  9«  Wash. 
231,  164  P  1165. 

[a]  nwtiuoMoiui  nutalaad. — ^Bas- 
ler  V.  Sacramento  Gas,  etc..  Co..  158 
Cal.  614,  111  P  630.  AnnCasl912A 
642;  Waterman  Lumber  Co.  v.  Shaw, 
(Tex.  Civ.  A.)  165  SW  127;  Texas 
Tract.  Co.  v.  Hanson,  (Tex.  Clv.  A) 
143  SW  214;  Missouri,  etc,  R.  Co.  v. 
Hay,  39  Tex.  Civ.  A.  51,  86  SW  954: 
Woodward  v.  Daly-West  Min.  Co.,  47 
Utah   411,   154   P  782. 

[b]  matractioiis  bald  aKXoawnuk— 
Chicago  City  R.  Co.  v.  Mead,  206  111. 
174,  69  NE  19  [aff  107  111.  A.  649]: 
Kohr  v.  Metropolitan  St.  R.  Co.,  117 
Mo.  A.  302,  92  SW  1146. 

8.  Conn. — Johnson  v.  Oorham,  38 
Conn.  613.    - 

Ida. — Tucker  v.  Palmberg,  28  Ida. 
<9S,  166  P  981. 

Iowa. — Froha  v.  Dubuque,  109  Iowa 
219.   80   NW   341. 

Mich.— Ketchum  v.  Flllingham,  162 
Mich.  704.  127  NW  702. 

Tex. — Houston,  etc.,  R.  Co.  v.  Row- 
ell,  92  Tex.  147,  46  SW  630;  Dallas 
Consol.  Electric  St.  R.  Co.  v. .  Eng- 
lish, 42r  Tex.  Clv.  A.  893.  93  SW  1096. 

4.  Braehfeld  v.  Third  Ave.  R.  Co., 
30  Mlsc  425.  62  NTS  470. 

6.  Ind. — Delphi  v.  Lowenr,  74  Ind. 
620.  39  AmR  98. 

Ky. — Lexington  R.  Co.  v.  Brltton, 
130  Ky.  676.  114  SW  295. 

La. — Varlllat  v.  New  Orleans,  etc, 
R.  Co.,  10  La.  Ann.   88. 

R.  I. — Colbert  v.  Rhode  Island  <%., 
67  A  446.  But  see  Robinson  v.  Mor- 
ris,  30   R.   I.   132,   73  A   <11   (holding 
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the  jury  a  proper  rale  of  damages  without  an  ex- 
plicit instruction  to  disregard  the,  irrelevant  mat- 
ter.* So  too,  regardless  of  the  amount  of  dam- 
'ages  which  the  evidence  submitted  would  justify, 
an  instruction  which  does  not  clearly  limit  the  re- 
covery of  damages  to  the  amount  claimed  in  the 
petition  is  enoneous.''  Where  the  suit  is  upon  one 
cause  of  action,  but  separate  elements  of  plaintiff's 
damages  are  specified,  it  has  been  held  error  to  sub- 
mit an  instruction  permitting  the  jury  to  assess  the 
damages  for  such  various  items  without  limiting,  in 
the  instruction,  the  amount  which  could  be  recov- 
ered on  each  element  to  the  amount  charged  in  the 
petition,*  although  this,  rule  is  inapplicable  where 
the  maximum  amount  of  such  damages,  as  shown  by 
the  evidence,  is  within  the  limit  fixed  by  the  com- 
plaint.' An  instruction  will  be  presumed  to  be  con- 
fined to  the  pleadings  when  'such  interpretation  is 
consistent  with  th'e  general  rules  of  construction.^" 
Where  a  complaint  reasonably  construed  will  sup- 
port an  instruction  as  given  by  the  court,  defendant, 
where  he  has  not  objected  to  the  complaint,  cannot 


object  to  a  failure  of  the  court  to  ehaige  in  accord* 
ance  with  the  construction  more  favorable  to  him- 
self, which  he  has  placed  upon  it.^^ 

{i  366]  (2)  SevBral  GhroimdB  of  Action.  Where 
several  grounds  of  action  are  declared  on,  an  in- 
struction detailing  the  elements  of  damages  should 
be  applicable  to  all  of  the  grounds  of  action  stated,^' 
or  should  be  limited  to  the  contingency  that  the  jury 
find  that  plaintiff  is  entitled  to  recover  upon  the 
ground  on  which  it  is  predicated.**  If  the  complaint 
or  declaration  contains  different  counts  or  para- 
graphs, some  of  which  allege  damages  of  a  special 
nature,  an  instruction  that  the  jury  should  consider 
such  special  damages  in  estimating  the  amount  of 
recovery,  without  limiting  sifch  instruction  to  the 
paragraphs  or  counts  whLeh  allege  the  special  dam- 
ages, is  error.** 

[$  367]  c.  Oonfonnity  to  Evidence.  The  in- 
struction must  be  applicable  to  the  evidence."  An 
instruction  should  be  refused  where  there  is  no  evi- 
dence properly  introduced^  upon  which  it  may  be 


that,  a  request  to  charge  that  plain- 
tiff conld  not  recover  for  bronchitis 
or  expenses  Incident  thereto,  because 
he  had  not  alleged  the  same  In  bis 
declaration,  was  properly  refused, 
where  there  was  nothing  In  the  rec- 
ord to  Indicate  that  plaintiff  was 
seeking  damages  for  .  the  bronchitis. 
and  the  fact  that  he  bad  that  dis- 
ease came  out  In  his  testimony  only 
as  a  part  of  his  physical  history 
since  the  accident). 

Tex. — San  Antonio,  etc.,  R.  Co.  V. 
Robinson,  73  Tex.  277,  11  SW  327. 
But  see  Texas,  etc.,  R.  Co.  v,  David- 
son, 49  Tex.  Civ.  A.  85,  107  SW  949 
(holding  that,  where  a  certain  mat- 
ter is  alleged,  and  evidence  is  intro- 
duced in  support  of  the  allegation, 
but  no  damages  are  claimed  therefor 
and  the  charge  of  the  court  does  not 
authorize  the  Jury  to  consider  the 
matter  In  estimating  the  damages,  It 
is  not  ^rror  to  refuse  a  special 
charge   on    the   point). 

See  Partello  v.  Missouri  Pac.  R. 
Co.,  141  Mo.  A.  162,  107  SW  473 
(holding-  that,  where  a  petition  spec- 
ifies the  Injuries  for  which  a  recov- 
ery is  sought,  an  omission  of  the  In- 
structions on  the  question  of  dam- 
ages to  confine  the  recovery  to  such 
speclflcatlons  is  not  reversible  error, 
unless  other  Injuries  than  those  spec- 
ified are  disclosed  by  the  evidence). 

[a]  Xiwtmcttoiia  held  mffldMit. — 
Reitz  y.  Hodgklns.  186  Ind.  163,  112 
NB  386;  Neumelster  v.  Goddard,  125 
Wis.. 82.  103  NW  241. 

8.    Wing  v.  Chapman.  49  Vt.  33. 

7.  Ark. — Foster  v.  Pitto,  63  Ark. 
387.   38   SW  1114. 

Iowa. — Charles  City  Plow,  etc.,  Co. 
V.  Jones.  71  Iowa  234,  32  NW  280. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Long.  172  Ky.  436.  189  SW  485; 
Louisville,  etc.,  R.  Co.  v.  Bnrley  To- 
bacco Soc,  147  Ky.-22.  143  SW  1040: 
Blue  Grass  Tract.  Co:  v.  Ingles,  140 
Ky.  488.  131  SW  278;  South  Coving- 
ton, etc..  R.  Co.  V.  Raymer,  132  Ky. 
187.  116  SW  281.  136  AmSR  177; 
Louisville,  etc..  R.  Co.  v.  Watkins.  71 
.SW  S82,  24  KyL  1464;  Cumberland, 
etc..    R.    Co.    V.    Wood,    7    KyL    520. 

Mo. — ^Radtke  v.  St.  Louis  Basket, 
etc.,  Co..  229  Mo.  1,  129  SW  508;  Tin- 
kle V.  St.  Louis,  etc..  R.  Co..  212  Mo. 
445.  110  SW  1086:  .Snoohn  v.  Mis- 
souri Pac.  R.  Co.,  116  Mo.  617.  22  SW 
«!>0:  Harmon  v.  Dlckerson.  (A.)  184 
SW  139;  BeRgs  v.  Shelton,  173  Mo.  A. 
127,  155  SW  885:  Heinz  v.  United  R. 
Co..  143  Mo.  A.  38.  122  SW  346. 

Nev. — Cutler  v.  Pittsburg  Silver 
Pe«k  Gold  Min.  Co..  84  Nev.  45,  51, 
116    P    418    [quot   CycJ. 

Tex. — Texas,  etc..  R.  Co.  v.  t5raffeo, 
53  Tex.  Civ.  A.  669,  118  SW  873; 
Missouri,  etc..  R.  Co.  v.  Pawkett.  28 
Tex.  CIv   A.  683,  68  SW  823;  Hartin- 


Brown  Co.  v.  Pool,  (Civ.  A.)  40  SW 
820. 

[aj    Appllcatloa    of    xvJMt    In    an 

actioi)  for  damages  to  a  building,  an 
Instruction  on  the  measure  of  dam- 
ages, not  limiting  the  damages  to  the 
rental  value  alleged,  is  erroneous. 
McGrath  v.  Heman  Constr.  0>.,  166 
Mo.  A.  184,  145  SW  875. 

[b]  Inatmctlons  sastalned. — ^Bren- 
nan  v.  Streator,  256  111.  468,  100  NB 
266  [off  168  111.  A.  134];  Lindsay  v. 
Kansas  City,  195  Mo.  166.  93  SW  273; 
Olmstead  v.  Red  Cloud,  86  N^r.  628, 
125  NW  1101;  Williams  v.  Meadvllle, 
etc.,  St.  R.  Co.,  31  Pa.  Super.  680; 
International,  etc.,  R.  Ctf.  v.  Slusher, 
42   Tex.   CIv.  A.   631,   95  SW  717. 

8.  Findley  v.  United  R.  Co.,  238 
Mo.  6,  141  SW  866;  Smith  v.  Chicago, 
etc.,  R.  Co.,  183  Mo.  A.  180,  170  SW 
324;  Haake  v.  •O.  H.  Dulle  Milling 
Co.,  168  Mo.  A.  177,  163  SW  74;  Wal- 
ters V.  United  R.  Co.,  165  Mo.  A.  628, 
147  SW  1098;  McDonald  v.  St.  Louis, 
etc.,  R.  Co.,  165  Mo.  A.  76,  146  SW 
83;  McDonald  v.  Metropolitan  St.  R. 
Co.,  164  Mo.  A.  Ill,  147  SW  1130; 
Rush  v.  Metropolitan  St.  R.  Co.,  157 
Mo.  A.  604,  137  SW  1029;  Shlnn  v. 
United  R.  Co.,  46  Mo.  A.  718,  126  SW 
782;  Vanbusklrk  v.  Qulncy,  etc.,  R. 
Co.,  131  Mo.  A.  357,  111  SW  832;  Dal- 
las V.  Jones,  93  Tex.  38,  49  SW  677, 
53  SW  377;  Texas,  etc..  R.  Co.  v. 
Barnwell,  (Tex.  Civ.  A.)  133  SW  627; 
Missouri,  etc.,  R.  Co.  v.  Willis,  (Tex. 
Civ.  A.)  117  SW  170;  Texas,  etc.,  R. 
Co.  V.  McCarty,  49  Tex.  CIv.  A.  532, 
108  SW  764;  Houston  Electric  Co. 
V.  Green,  48  Tex.  Civ.  A.  242,  106  SW 
463;  Texas,  etc.,  R.  Co.  v.  Frank.  40 
Tex.  CIv.  A,  86,  88  SW  383.  See  Bible 
V.  St.  Louis,  etc.,  R.  Co.,  169  Mo.  A. 
519,  154  SW  883  (holding  an  allega- 
tion as  to  loss  of  time  not  such  as  to 
render  the  rule  applicable).  Contra 
Erdmann  v.  United  R.  Co..  174  Mo. 
A.  245.  156  SW  764;  Sumner  v.  Kin- 
ney. (Tex.  Civ.  A.)  136  SW  1192. 

[a]  AppUeattona  of  rqle, — (1) 
Where.  In  a  personal  Injury  action, 
twenty-flve  thousand  dollars,  the  to- 
thl  amount  of  damages  alleged,  In- 
bluded  two  hundred  dollars  for  medi- 
cal expenses,  leaving  only  twenty- 
four  thousand  eight  hundred  dollars 
for  Injuries,  It  was  error  to  charge 
to  allow  such  sum  as  would  compen- 
sate plaintiff  for  the  Injuries  not  ex- 
ceeding the  sum  of  twenty-flve  thou- 
sand dollars.  Miller  v.  Kansas  City 
Western  R.  Co..  180  Mo.  A.  371,  168 
SW  336.  (2)  Where  the  petition  In 
an  action  for  personal  injuries  al- 
leged that  plaintiff  had  incurred  ex- 
penses to  the  amount  of  one  hundred 
and  sixty-nine  dollars  for  hospital 
and  medical  expenses,  and  that  "for 
a  long  time  to  come  he  will  incur 
expenses  for  medical  attention,"  the 


instruction  need  not  limit  the  amount 
of  recovery  to  the  amount  of  the 
itemized  expenditures.  O'Donnell  v. 
United  R.  Co.,  162  Mo.  A.  606,  133 
SW   1165. 

[b]  XnstmoUOB  ziutalaaa. — Smith 
v.  United  R.  Co.,  177  Mo.  A.  693,  160 
SW  663. 

9.  Campbell  v.  ChlUtcothe,  176 
Mo.  A.  436,  162  SW  309;  Dunhakn  v. 
Miller,  154  Mo.  A.  314^  133  SW  «76: 
San  Antonio  Tract.  Co.  v.  Menk,  39 
Tex.   Civ.   A.    617,    88    SW-290. 

[a]  ZUiuitmtloii. — In  a  personal 
Injury  action,  where  the  damages  for 
loss  of  earnings  were  shown  to  be 
only  four  hundred  dollars,  and  the 
amount  laid  In  the  petition  was  one 
thousand  Ave  hundred  dollars.  It  was 
unnecessary  for  the  court  in  its  in- 
struction to  limit  the  recovery  to  the 
amount  alleged  in  the  petition. 
Campbell  v.  Chllllcothe,  176  Mo,  'A. 
436,    162    SW   309. 

IOl  Oulf,  etc.,  R.  Co.  V.  Box,  81 
Tex.  670,  17  SW  376. 

11.  Texas  Cent.  R.  Co  v.  Stuart,  1 
Tex.    Civ.    A.    642,    20    SW    962. 

la.  "Guerlnl  Stone  Co.  v.  P.  J,  Car- 
lln  Constr.  Co.,  240  U.  S.  264,  36  SCt 
300,  60  L.  ed.  636. 

13.  Guerlnl  Stone  Co.  v.  P.  J.  Car- 
lin  Constr.  Co.,  240  U.  S.  264,  38 
SCt  300,  60  L.  ed.  636. 

14.  Laka  Shore,  etc.,  R.  Co.  v. 
Pauly,  37  111.  A.  203;-  Ohio,  etc.,  R. 
Co.  V.  Stein,  140  Ind.  6.1,  39  NE  246. 

15.  U.  S. — Tacoma/R.,  etc.,  Co.  v. 
Erpeldlng,  202  Fed.  187,  120  CCA  401. 

D.  C. — Pearcc  v.  Capital  Tract.  Co., 
42  App.  493.         / 

Qa. — Louisville,  etc,  R,  Co.  v. 
Ledford,  142  Ga.  770,  83  SB  792; 
Louisville,  etc.,  R.  Co.  v.  Ogles,  142 
Qa.  720,  83  SE  681;  Henson  v.  Taylor, 
108   Ga.  -567,  33   SE  911. 

111. — Chicago  City  R.  Co.  v.  Mead. 
206  111.  174,  69  NB  19  [aff  107  HI.  A. 
649]. 

N.  T. — Nocera  v.  Brooklyn  Heights 
R.  Co..  113  App.  Dlv.  419,  99  NTS 
349. 

Pa. — Beck  v.  Baltimore,  etc,  R.  Co., 
233  Pa.  344,  82  A  466;  Clark  v.  Union 
Tract.  Co..  210  Pa.  636.  60  A  302- 
Bricker  v.  Conemaugh  Stone  -Co.,  32 
Pa.  Super.  283. 

Tex. — Rapid  Transit  R.  Co.  v. 
Smith.  98  Tex.  653.  86  SW  322  [rev 
(Civ.  A.)  82  SW  788];  Gulf.  etc.  R. 
Co.  V.  Felts,  (Civ.  A.)  135  SW  719;  J. 
T.  Stark  Grain  Co.  v.  Harry  Bros. 
Co..  57  Tex.  Civ.  A.  629,  122  SW  947; 
Ruderman-DolBOn  Co.  v.  Rogers,  47 
Tex.  CIv.  A.  67,  104  SW  193;  Paris 
V.  Tucker.  (CIv.  A  )  93  SW  233;  High- 
land V.  Houston,  etc.,  R.  Cto.,  (Civ.  A.) 
65  SW  649;  Tyler,  etc.,  R.  Co.  v. 
Hitchinh,  26  Tex.  Civ.  A.  400,  63  SW 
1069. 

trtah.— Candland  v.  Hellen,  46  Utah 


1066     [17  C.  J.] 
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predicated,^*  and  it  is  error  to  instruct  as  to  an  item 
or  element  of  damage  as  to  which  there  is  no  evi- 
dence.'' A  correct  instruction  as  to  an  abstracit 
principle  of  law  is  properly  refused  if  it  is  inap- 
plicable to  the  facts." 
[(368]    d.    Bestrietion  of  Jury  to  Evidence. 


The  instructions  must  not  be  so  framed  as  to  allow 
the  jury  to  assess  damages  without  regard  to  the 
evidence  in  the  case,"  and  in  cases  which  appeal 
naturally  to  the  sympathy  of  the  jurors,  it'  is  espe- 
'cially  important  that  the  instructions  be  free  from 
anything  which  may  be  considered  as  a  permission 


&i»,  151  P  S41. 

[a]  Xastrootloiia  raatalBad. — ^Loula- 
ville,  etc.,  R.  Co.  v.  Holsclaw,  66  Ind. 
A.  85.  101  NE  760;  Smiley  v.  St. 
I<OUl8,  etc..  R.  Co.,  160  Mo.  629,  61 
8W  667;  Brown  v.  Metropolitan  St. 
R.  Co.,  161  Mo.  A.  236,  143  SW  561; 
Pelgelson  v.  Brown,  (Tex.  Civ.  A.) 
126  SW  17;-Pfelffer  v.  Aue,  63  Tex. 
Civ.  A.  98,  115  BW  300;  Northern 
Texas  Tract.  Co.  v.  Yates,  >9  Tex. 
Civ.  A.  114,  88  SW  283. 

16.  U.  S. — National  Cordage  Co.  v. 
Pearson  Cordage  Co.,  56  Fed.  812, 
6  CCA  276. 

Ala. — Atlanta,  etc,  Air  Line  R.  Co. 
V.  Brown,  168  Ala.  607,  48  S  73;  West- 
ern R.  Co.  V.  Stone.  146  Ala.  663,  39 
S  723;  Tennessee,  etc.,  R.  Co.  v.  Dan- 
forth,  112  Ala.  80,  20  S  602. 

Oa. — Southern  R.  Co.  v.  .Harden, 
101  Oa.  263.  28  SB  847. 

Ida. — Jones  v.  Caldwell,  20  Ida.  5, 
tie  P  110,  48  LRANS  119. 

111.— Marquette  Third  Vein  Coal 
Co.  V.  Dlelle,  208  111.  116,  70  NE  17; 
Rock  Island  v.  Starkey,  189  111.  516, 
59  NE  971  [rev  91  111.  A.  692];  Rock 
Island  V.  Culnely,  126  111.  408,  18  NE 
763;  Planco  v.  Joseph,  188  III.  A.  655. 
See  Theisen  v.  Nogard,  183  111.  A. 
168. 

Mass. — McCarthy  v.  R.  Co.,  223 
Mas*.  568,  112  NE  236;  McQarrahan 
V.  New  York,  etc,  R.  Co.,  171  Mass. 
211,  60  NE  610. 

Mich. — Millard  v.  Truax,  84  Mich. 
617,  47  NW  1100,   22  AmSR  705. 

N.  T. — Miller  v.  Hahn,  23  App.  Div. 
4S,  48  NTS  346;  Newman  v.  Metro- 
politan El.  R.  Co..  10  NYSt  12  [rev 
on  other  grounds  118  N.  Y.  618,  23 
NE   901,    7   LRA    298]. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Martin,   (Civ.  A.)  87  SW  387. 

(al  Zllastmttona. — (1)  In  an  in- 
struction. In  an  action  for  Injuries  by 
a  fall  upon  the  sidewalk,  that.  If 
plaintUr  was  in  bad  health,  she  could 
recover  only  to  the  extent  that  her 
troubles  were  aggravated  by  the  fall, 
was  improperly  given,  there .  being 
tio  evidence  that  plaintiff  was  in  bad 
health.  Jones  v.  Caldwell,  20  Ida.  5, 
116  P  110,  48  LRANS  119.  (2)  A 
question  whether  plaintiff  was  will- 
ing, if  his  attorneys  consented  to  it, 
to  be  examined  by  the  physicians  of 
defendant  company  as  to  his  injuries, 
excluded  on  objection,  formed  no  ba- 
sis for  an  instruction  that  if  plain- 
tiff. In  open  court,  had  refused  to  al- 
low himself  to  be  examined,  the  jury 
might  consider  such  refusal  in 
weighing  the  testimdny  as  to  his  in- 
juries. Marquette  Third  Vein  Coal 
Co.  V.  Dielie.  208  111.  116,  70  NE  17. 
(3)  The  fact  of  blood  poisoning  and 
of  expert  testimony  that  such  'poison- 
ing is  not  an  ordinary  incident  if 
wounds  are  dressed  in  a  proper  Plan- 
ner Is  not  evidence  of  improper  med- 
ical treatment,  calling  for  an  Instruc- 
tion as  to  disabilities  resulting  there- 
from. McOarrahan  v.  New  York,  etc., 
R.  CO.,  171  Mass.  211,  50  NE  610. 

[b]  Bvldenoe  bald  not  to  r««iilra 
Instructions  as  to  carelessness,  neg- 
ligence, or  unsklllfulneas  of  a  physi- 
cian. Tacoma  R.,  etc.,  Co.  v.  Erpeld- 
ing.   202   Fed.    187,   120   CCA   401. 

Id  Bvldeno*  bald  to  support'  an 
instruction  to  consider  loss  of  time. 
physical  injuries,  doctor's  bill,  pain 
and  suffering,  depreciation  of.  earn- 
ing capacity,  and  power  to  labor  in 
the  future.  Arkansas  Land,  etc.,  Co. 
V.   Wilson,    (Ark.)    201    SW   818. 

17.  Ark. — ^Pine  Bluff,  etc.,  R.  Co. 
▼.  Leatherwood,  117  Ark.  624.  176  SW 
1184;  Western  Coal,  etc.,  Co.  v.  Bu- 
chanan, 82  Ark.  499,  102  SW  694. 

Colo. — Jackson  v.  Ackroyd,  16  Colo. 


683,  26  P  132. 

Ga. — Southern  R.  Co.  v.  Davis,  132 
Ga.  812,  66  SE  131;  Southern  R.  Co. 
V.  Broughton,  128  Ga.  814,  68  SE  470; 
Georgia  Cotton-Oil  Co.  t.  Jackson, 
112  Ga.  620,  37  SE  873:  Western,  etc., 
R.  Co.  V.  Young,  S3  Ga.  612,  10  SE 
197. 

Ida. — ^Tatr  v.  Oregon  Short  Line  R. 
Co.,  14  Ida.  192,  93  P  957,  126  AmSR 
161. 

III. — ^Foster  v.  East  St.  Louis,  etc., 
R.  Co.,  165  111.  A.  478;  Chicago,  etc, 
R.  Co.  V.  Smith,  81  111.  A.  364;  South 
Chicago  City  R.  Co.  v.  Walters,  70 
111.  A.  271;  Chatswortb  v.  Rowe,  S3 
111.  A.   387. 

Iowa. — Lang  v.  Marshalltown 
Light,  etc.,  Co..  166  Iowa  648,  147 
NW  917;  Hobbs  v.  Marion,  123  Iowa 
726,  99  NW  577;  Podhaisky  v.  Cedar 
Rapids,   106   Iowa  643,  76  NW  847. 

Kan. — Kansas  Pac.  R.  Co.  v.  Nich- 
ols, 9  Kan.  235.  12  AmR   494. 

Mich. — Butler  v.  Detroit,  etc.,  R., 
131  Mich.  617.  92  NW  101.  _, 

Mo. — Ottofy  V.  Mississippi  Valley 
Trust  Co..  197  Mo.  A.  473,  196  SW 
428;  Harrison  v.  White,  66  Mo.  A. 
175;  Hinds  v.  Marshall,  22  Mo.  A. 
208. 

Nebr: — Shlverick  v.  R.  J.  Gunning 
Co.,  59  Nebr.  73,  80  NW  264,  68  Nebr. 
29,  78  NW  460. 

N.  Y. — Vandersllce  v.  Newton,  4 
N.  T.  130;  McKenna  v.  Brooklyn 
Heighta  R.  Co.,  41  App.  Div.  255,  58 
NYS  462;  Gill  v.  Rochester,  etc,  R. 
Co..  37  Hun  107;  MacGowan  v.  Duff, 
14  Daly  316.  12  NYSt  680. 

N.  D. — Selland  v.  Nelson,  22  N.  D. 
14,  132  NW  220;  Comaskey  v.  North- 
ern Pac  R.  Co.,  3  N.  D.  276,  66  NW 
732. 

Pa.— Mack  v.  Pittsburgh  R.  Co.,  247 
Pa.  698,  93  A  618;  McKenna  v.  Citi- 
zens' Natural  Gas  Co.,  201  Pa.  146, 
60  A  922;  O'Reilly  y.  Monongahela 
St.  R,  Co..  17  Pa.  Super.  626. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rich- 
ards. 20  Tex.  Civ.  A.  208,  49  SW  687; 
Texas,  etc..  R.  Co.  v.  Berchfleld,  12 
Tex.  Civ.  A.  146.  33  SW  1022;  Gulf. 
etc.,  R.  Co.  V.  Rosslng.  (Civ.  A.)  26 
SW   248.  ^ 

Wash. — Carroll,  v.  C^lne,  27  Wash. 
402,   67  P  993. 

Wis. — Krawieckl  v.  Kieckhefer  Box 
Co.,   161  Wis.   176,  188   NW  710. 

ta]  XUnstrations.— (1)  In  an  ac- 
tion for  damages  for  erasure  of  a 
sign  belonging  to  plaintiff,  an  in- 
struction allowing  as  damages  the 
cost  of  transportation  of  workmen 
from  a  certain  place  to  repair  the 
sign  is  error,  when  there  is  nothing 
to  show  that  the  workmen  came  from 
such  place.  Shlverick  v.  R.  J.  Gun- 
r.ing  Co.,  59  Nebr.  73,  80  NW  264,  58 
Nebr.  29,  78  NW  460.  (2)  There  be- 
ing no  evidence  that  plaintiff's  Inju- 
ries were  permanent,  it  was  error  to 
refuse  to  Instruct  the  jury  according- 
ly. Butler  V.  Detroit,  etc.,  R.,  131 
Mich.   617,  92   NW  101. 

[b]  natnetlaac  aiurtalasd^— (1) 
In  general.  Remey  v.  Detroit  United 
R.  Co..  141  Mich.  116,  104  NW  420; 
St.  Louis  Southwestern  R.  Co.  v.  Cun- 
ningham, 48  Tex.  Civ.  A.  1,  106  SW 
407;  San  Antonio  Tract.  Co.  v.  Upson, 
31  Tex.  Civ.  A.  50,  71  SW  565.  (2) 
Permanent  Injury  to  a  person.  St. 
Louis,  etc..  R.  Co.  v.  Smith,  118  Ark. 
72,  175  SW  415.  (3)  The  effect  of  In- 
jury on  the  use  of  plaintiff's  arm  and 
leu.  Christy  v.  Elliott.  216  111.  31.  74 
NE  1036.  108  AmSR  196,  1  LRANS 
215,  3  AnnCas  487. 

18.  Pennsylvania  Co.  v.  White, 
242   Fed.    437.   155  CCA   213. 

I*.  Ala. — Southern  R.  Co.  v. 
Hayes,  73  S  946;  Kansas  City,  etc.,  R. 


Co.  V.  Thornhill,  141  Ala.  215,  37  S 
412;  Hooper  v.  Dorsey,  6  Ala.  A.  463, 
68   S  951. 

Ariz. — laeger  v.  Metcalf,  11  Ariz. 
283,  94  P  1094. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Bro- 
gan,  106  Ark.  633,  151  SW  699{  SL 
Louis,  etc.,  R.  Co.  v.  Steed.  105  Ark. 
206,    151    SW   267. 

Cal. — Rouse  V.  Paclflo  Electric  R. 
Co.,  27  Cal.  A.  772,  151  P  164. 

Ida. — Holt  V.  Spokane,  etc,  R.  Co., 
8  Ida.  (Hash.)  703,  35  P  S9. 

111. — Cleveland,  etc,  R.  Co.  v.  Jen- 
kins, 174  111.  ,398,  51  NE  811,  66  AmSR 
296,  62  LRA  9i2  [rev  75  111.  A.  17]; 
Chicago,  etc.,  R.  Co.  v.  Sykes,  96  111. 
162;  Martin  v.  Johnson.  89  111.  537; 
Levltan  v.  Chicago  City  R.  Co.,  203 
111.  A.  441;  Threlkeld  v.  Norwodow- 
ski,  202  111.  A.  599;  Malloy  v.  Oil- 
cagq,  169  111.  A.  593;  Caughey  v.  Peo- 
ria R.  Co.,  164  111.  A.  455;  Presley  v. 
Kinlock-Bloomington  Tel.  Co.,  155  111. 
A.  220;  Sebastian  v.  Chicago  Coated 
Board  Co.,  144  111.  A.  604;  Illinois 
Southern  R.  Co.  v.  HaraiU,  128  111.  A 
152  (aff  226  111.  88,  80  NE  7451;  St. 
Louis  Cons.  Coal  Co.  v.  Shepherd.  112 
III.  A.  458;  Brink's  Chicago  City  Ex- 
press Co.  V.  Herron.  104  IIL  A.  269: 
Illinois  Cent.  R.  Co.  v.  Farrell,  86 
111.  A.  436;  North  Chicago  SU  R.  Co. 
V.  Fitzglbbons,  79  111.  A.  638  [aff  ISO 
111.  466.  64  NE  483];  East  St.  Louis, 
etc.,  R.  Co.  V.  Frazler,  19  111.  A.  9!. 
'  Ind.— Haskett  v.  Small,  16  Ind.  81; 
Baltimore,  etc.,  R.  Co.  v.  Peck,  BJ 
Ind.  A.  281,  101  NE  674;  Southern  R. 
Co.  v.-  Crone,  61  Ind.  A.  800,  99  NE 
762;  Chicago,  etc.,  R.  Co.  v.  Thrasher, 
36  Ind.  A.  68,  73  NE  829. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Ashley,  169  Ky.  330,  183  SW  921,  LRA 
1916E   763. 

Mo. — Ilges  V.  St.  Louis  Transit  Co, 
102  Mo.  A.   529,   77  SW  93. 

Pa. — Wallace  v.  Pennsylvania  Co., 
219  Pa.  327,  68  A  952;  Sanderson  v. 
Pennsylvania  Coal  Co.,  102  Pa.  370; 
O'Reilly  V.  Monongahela  St.  R.  0>.. 
17  Pa.  Super.  626. 

Tenn. — Glrdner  v.  Taylor,  <  Heisk. 
244. 

Tex. — International,  etc.,  R.  Co.  v. 
Ormond.  62  Tex.  274;  Ft.  Worth,  etc., 
R.  Co.  V.  Spear,  (Civ.  A)  107  SW  61$. 
See  also  Reese  v.  Bates.  94  Va.  321. 
26  SB  865  (holding  instruction  suf- 
flclent). 

[a]  XnatmcttoBS  and  aviasBeev— 
An  Instruction  authorizing  the  jury 
to  And  "such  sum  as  in  the  judgment 
of  the  jury,  under  all  the  evidence 
and  Instructions  of  the  court  in  this 
case"  is  not  erroneous  as  authoriz- 
ing the  Jury  to  find  any  fact  from 
the  instructions  of  the  court.  Bren- 
nan  v.  Streator,  256  111.  468,  100  NE 
266   [aff  188   111.  A.   134]. 

[b]  ZBstmotlonB  mnmUia^tL  —  (1) 
In  general.  Blrmlhgham  R.,  etc.  Co.  y. 
CohiU,  196  Ala.  278,  72  S  126:  Zlbbell 
V.  Southern  Pac.  Co.,  160  (3al.  287, 
116  P  513;  Llnforth  v.  San  Francisco 
Gas.  etc.,  Co.,  166  Cal.  68,  103  P 
320.  19  AnnCas  1230;  Hersberger  v. 
Pacific  Lumber  Co.,  4  Cal.  A.  460, 
88  P  587,  591;  Denver  City  Tramway 
Co.  V.  Martin,  44  Colo.  824,  98  P 
836;  Whitney  v.  Woodmansee,  15  Ida. 
736,  99  P  968;  Thompson  v.  North- 
ern Hotel  Co.,  256  111.  77.  99  NE  878: 
Chicago  City  R.  Co.  v.  Gemmlll,  209 
111.  638,  71  NE  43;  Springfield  Cona 
R.  Co.  V.  Hoeffner.  175  lU.  634.  61 
NE  884  [aff  71  111.  A.  1«21:  John- 
.son  V.  Wasson  Coal  Co..  173  III.  A. 
414;  Northern  Coal,  etc,  Co.  v.  Muel- 
ler Bros.  Fuel  Co.,  171  111.  A.  342: 
Chicago,  etc^  R.  Co.  v.  Sheehan.  110 
III.  A.  492  I'aff  209  111.  628.  71  NB 
43];    Chicago    v.    Davies.    110   111.   A- 
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to  the  jury  to  go  outside  of  the  evidence.*"  Hence, 
in  some  jurisdictions,  the  instruotions  as  to  damages 
must  expressly  limit  the  jury  to  a  consideration  of 
the  evidence,'*  although  in  other  jurisdictions  it  has 
been  held  that  an  iorstraetion  is  not  misleading  mere- 
ly because  the  words  ''from  the  evidence"  or  "as 
shown  by  the  evidence"  are  omitted.**  The  jury  are 
sufficiently  restrained  by  a  direction  that  the^  shall 
g^ive  such  damages  as  "under  the  circumstances 
of  the  case,  may  be  just,"  *•  or  as  they  believe  from 
the  evidence  to  be  just,**  at  least  in  the  absence  of  ' 
a  request  for  a  more  specific  in^trnction  ;*^  nor  is 
it  reversible  error  to  charge  the  jury  that  the 
amount  of  compensation  is  wholly  or  entirely  within 
their  province,  when  such  statement  is  qualified  by 
a  full  antecedent  or  subsequent  enumeration  of  the 
proper  iteins  or  elements  of  damage."    An  instruc- 


tion that  the  jury  may  consider  all  the  facts  and  cir- 
eumstances  in  the  case  as  shown  by  the  evidence  in 
assessing  damages  is  not  bad  as  allowing  the  jnxy 
to  consider  any  evidence  not  bearing  upon  tbe 
amount  of  damages,*^  at  least  in  the.alraence  of  eoc- 
ceptional  facts  or  circumstances  in  evidence  whieb 
might  mislead  the  jury  is  to  their  estimate  of  dam- 
ages.** Where  there  is  no  evidence  tending  to  es- 
tablish a  particular  item  of  damage,  .it  is  error  to 
refuse  an  instruction  that  no  recovery  may  be  had 
for  Buclf  item.*" 

[$  369]  e.  Invading  Province  of  Jozy— (1)  In 
Owieral.  An  instruction  which  invades  the  proper 
province  of  the  jury  must  be  refused,'"  as  where  it 
assumes  the  existence  and  proof  of  disputed  facts,** 
or  improperly  restricts  or  interferes  with  the  dig- 
cretion  of  the  jury.'*    It  is,  however,  proper  to  in- 


427;  PitUbupjT,  etc.,  R.  Co.  v.  Col- 
lins, 168  Ind.  467,  80  HE  416;  Kln- 
gan  V.  Gleason,  5S  Ind.  A.  684,  191 
NB  1027;  Lay  Co.  v.  Hendenhall,  54 
Ind.  A.  342,  102  NE  974;  Cleveland, 
etc.,  R.  Co.  V.  Colson,  61  Ind.  A.  225, 
99  NB  433;  Baltimore,  etc.,  R.  Co. 
V.  Walker,  41  Ind.  A.  688,  84  NK 
730;  Bvans  v.  Blwood,  128  Iowa 
92.  98  NW  584;  Wrlrht  v.  Kansas 
City,  187  Mo.  678,  86  8W  452;  Chick- 
asaw Compress  Co.  t.  Bow,  47  Okl. 
676.  149  P  1166;  Freeman  v.  Court- 
ney, (Tex.  Civ.  A.)  134  SW  260; 
St.  Louis  Southwestern  R.  Co.  v. 
Hawkins,  49  Tex.  Civ.  A.  646,  108  SW 
736;  El  Paso  Electric  R.  Co.  v.  Kit*. 
(Tex.  Civ.  A.)  90  SW  678  Creh  den 
(Civ.  A.)  91  SW  698];  Drown  v.  New 
England  Tel.,  etc.,  Co.,  81  Vt.  358. 
70  A  699;  Suell  v.  Jones,  49  Wash. 
582.  98  P  4.  (2)  Future  Bufrering 
and  loss  of  health.  Chicago,  etc.. 
Electric  R.  Co.  v.  Ullrich.  213  111. 
170.  72  NE  815.  (3)  That,  if  the 
Jury  find  for  plaintiff,  they  should 
assess  her  such  damages  as  they 
"think"  would  compensate  hep  under 
the  evidence.  Ilges  v.-  St.  Louis 
Transit  Co.,  102  Mo.  A.  529,  77  SW 
93 

ao.  Norfolk,  etc..  R.  Co.  v.  Hol- 
brook,  236  U.  S.  625,  35  SCt  148,  59 
L.  ed.  792;  Kveset  v.  Grace,  77  Or. 
83.  150  P  281. 

ai.  Weigel  v.  McCloskey,  112  Ark. 
1,  166  SW  944,  AnnCasl916C  503; 
Cleveland,    etc..    R.    Co.    v.    Jenkins, 

174  111.  398,  51  NE  811,  66  AmSR 
296,  62  LRA  922;  Edmunds  V.  St. 
Louis  R.  Co.,  3  Mo.  A.  603;  Rugen- 
steln  V.  Ottenhelmer,  70  Or.  600,  140 
P  747,  78  Or.  371,  152  P  216.  Ann 
Caal9f7E  953. 

23.  Ala. — Sheffield  Co.  v.  Harris, 
61  S  88;  Birmingham  R.,  etc.,  Co. 
V.    Rutledge,    142  Ala.    195,   39   S   338. 

Ind. — ^Vandalla   Coal    Co.   v.    Temm, 

175  Ind.  624,  92  NE  49,  94  NE  881; 
Madden  v.  Wilcox,  174  Ind.  657,  91 
NE  933  [rev  (A.)  88  NE  871].  See 
Indianapolis  v.  Scott,  72  Ind.  196 
(where  It  was  held  that  a  Jury  of 
reasonable  intelligence  could  not 
have  been  misled  by  the  instruc- 
tions). 

Iowa. — Stanley  v.  Cedar  Rapids, 
etc.,  R.  Co.,  119  Iowa  626.  93  NW 
489 

lilss. — Carbolineum  Wood  Preserv- 
ing, etc..  Co.  v.  Meyer,  76  Miss.  686, 
26   8  297. 

Va. — Norfolk-Southern  R.  Co.  v. 
Tomllnson.   116  Va.   IBS,  81   SE   89. 

[a]  Banaoa  for  ml*. — "Each  and 
'every  Juror  Is  sworn  to  render  a 
true  verdict  according  to  the  evi- 
dence and  the  instructions  given  by 
the  court,  and  we  may  well  assume 
that  he  remembers  his  ob1i«ratlon  at 
all  stages  of  the  trial,  without  be- 
ing reminded  In  every  instruction, 
that  he  must  find  and  believe  from 
the  evidence  certain  things  In  order 
to  find  for  one  party  or  the  other." 
Stanley  v.  Cedar  Rapids,  etc.,  R. 
Co..    119    Iowa    626,    536,    93    NW    489 

33.  Holt  V.  Spokane,  etc.,  R.  CV}.,  3 
Ida.    70S,    85   P    39. 


34.  North  Chicago  St.  R.  Co.  v. 
Fitzgibbons,  180  111.  466,  64  NE  483 
[aft  79  HI.  A.  632];  Pennsylvania  R. 
Co.  v.  Connell,  127  111.  419,  20  NE 
89;  Calumet  River  R.  Co.  v.  Moore. 
124  111.  329,  16  NE  764;  Kendall  v. 
Chicago  R.  Co.,  185  111.  A.  146;  Chi- 
cago, etc.,  R.  CJo.  V.  Woodridge,  72 
111.  A.  651  [rev  on  other  grounds 
174  111.  830,  51  NE  701];  Lovlngston 
v.  Bauchens,  34  III.  A.  644;  Lamb 
V.  Cedar  Rapids,  108  Iowa  629,  79 
NW  366;  Wade  V.  Columbia  Electric 
St.  R.,  etc,  Co..  61  S.  C.  296,  29 
SE  233,  64  AraSR  676;  Bolts  v.  Sul- 
livan, 101  Wis.  608,  77  NW  870. 

85.  St.  Louis,  etc.,  R.  Co.  v.  Freed- 
man,  18  Tex.  Civ.  A.  663,  46  SW 
101. 

36.  111. — Gartside  Coal  Co.  v. 
Turk,  147  111.  120,  36  NE  467  [aft 
47    111.    A.    332]. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Carlson,    24    Ind.   A.    659.   66  NE  261. 

Iowa. — Rice  T.  Des  Moines,  40  Iowa 
638.  , 

Pa. — ^McCloskey  v.  Bells  Gap  R. 
Co..  156  Pa.  254,  27  A  246;  Owens 
v.  Peoples  Pass  R  Co.,  155  Pa.  334, 
26  A  748. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Ab- 
bey, 2»  Tex.  Civ.  A.  211.  68  SW  293; 
Texas  Cent.  R.  Co.  v.  Rowland,  3 
Tex.    Civ.   A.    158,    22    SW   134. 

87.  Ind. — Kingan  v.  Gleason,  66 
Ind.  A.  684,  101  NB  1027;  Pittsburgh, 
etc.,  R.  Co.  v.  Carlson,  24  Ind.  A. 
569,    56    NE    261. 

Mo.— Salmons  v.  St.  Josephs,  etc., 
R.  Co.,  271  Mo.  395,  197  SW  36; 
Plielpa  v.  Conqueror  Zinc  Co.,  218 
Mo.  672,  117  SW  705;  Kelly  v.  Stew- 
art. 93  Mo.  A.  47. 

Okl.  —  Muskogee  Snectrtc  Tract. 
C*.  v.  Mueller,  39  Okl.  63,  134  P  51. 

Tex. — Consumers'  Lignite  Co.  v. 
Grant,    (Tex.   Civ.  A.)   181   SW  202. 

Wnfth. — Suell  v.  Jones.  49  Wash. 
582.  96  P  4. 

Xiigbt  of  JncT  to  eonaider  •vldeiio* 
la  the  light  of  their  own  asparUno* 
see   supra    9    166. 

88.  Chlcigo.  etc..  R.  Co.  v.  FretJi, 
173  Ind.  619,  90  NE  76;  Monongahela 
River  Cons.  Coal,  efc,  Co.  v.  Hard- 
saw,  169  Ind.  147,  81  NE  492;  Del- 
phi v.  Lowery,  74  Ind.  620,  39  AmR 
98:  Kingan  v.  Gleason,  55.'  Ind.  A. 
684.  101  NB  1027;  Sanitary  Can  Co. 
V.  McKlnney,  52  Ind.  A.  379.  100  NE 
785;  Meaker  v.  Leonard.  48  Ind.  A. 
642,  96  NE  485;  Knoefel  v.  Atkins,  40 
Ind.  A.  428,  81  NB  600;  Monongahela 
River  Consol.  Coal.  etc..  Co.  v.  Hard- 
saw,  (Ind.  A.)  77  NE  363,  (A.)  79  NE 
1062;  Brondstreet  v.  Hall,  32  Ind. 
A.  122,  69  NE  415.  And  see  Levltan 
V.  Chicago  City  R.  Co.,  208  111.  A.  441 
(holding  that  such  an  Instruction  is 
objectionable  and  that  the  giving  of 
It  constitutes  reversible  error  where 
the  damages  found  are  very  high  and 
apnarently  excessive). 

89.  Missouri,  etc.,  R.  Co.  v.  Light- 
foot.  48  Tex.  Civ.  A.  120,  106  SW 
396. 

30.  Ala.  —  Birmingham  Southern 
R.  Co.  V.  Cuzzart,  133  Ala.  262.  31 
S   979;   Danforth   v.   Tennessee,   etc.. 


R.  Co.,  99  Ala.  331,  13  S  61;  Ala- 
bama, etc,  R.  Co.  V.  Arnold,  80  Ala. 
600.    2    S   337. 

Del. — Ford  v.  Charles  Warner  Co., 
1  Marv.  88,  37  A  39. 

Me. — Colby  v.  Wlscasset,  61  Me. 
804. 

Miss. — Jones  v.  Illinois  C«nt.i  R. 
Co.,  26  S  490. 

Mo.— Corder  V,  O'Neill,  176 .  Mo. 
401,  76  SW  764;  Lederer  V.  Morrow. 
132   Mo.   A.   438,   111   SW  902.  ' 

N.  T. — Elseman  v.  Heine,  3  App. 
Div.   319,   37   NTS  861. 

Pa,r— Kelly  v.  Duffy,  8  Pa.  Cblb. 
2M,  II  A  244. 

S.  C. — Quinn  v.  South  Carolina  R. 
Co.,  29  S.  C.  381,  7  8E  614.  1.  LRA 
682. 

See  Ledyard  v.  West  St.,  etc..  Elec- 
tric R.  Co.,  6  Wash.  64,-31  P  .417 
(holding  it  proper  to  refuse  an  in- 
struction which  assumes  and  re- 
quires the  court  to  say  that  a  cer- 
tain element  of  damage  was  not 
proved). 

[a]  Xnatmotloa  matalnad  as  not 
depriving  Jury  of  the  right  to  Judge 
credibility  of  witnesses.  Hutcbins 
V.  Missouri  Pac.  R.  Co.,  97  Mo.  A. 
548.    71    SW    473. 

31.  Ga. — Osmore  v.  Coram,  133  Ga. 
250,    66    SB    448. 

111. — Sherman  v.  Dutch,  16  111. 
283 

ky. — Illinois  Cent  R.  Co.  v.  Rad- 
ford,  64   SW  611,   23  KyL  886, 

Mo. — Klutts  V.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  642;  Wise  v.  Wabash  R. 
Co.,   135   Mo.  A.   230,  116  SW  453. 

Mont. — Hamilton  v.  Great  Falls 
St.  R.  Co.,  17  Mont.  S34,  42  F  8«0, 
48  P  718. 

Nebr. — Republican  Valley  R.  Co. 
V.  Fink,  18  Nebr.  89,  24  NW  691. 

Pa. — Comey  v.  Philadelphia  ■Trao- 
tlon  Co.,   175  Pa.   133.  34  A  621. 

Tex. — Houston  Belt,  etc.,  R.  Co.  v. 
Montello.  (Civ.  A.)  165  SW  640;  Gulf, 
etc.,  R.  Co.  V.  Coulter,  (Civ.  A.)  18i> 
SW  16. 

See  Corcoran  v.  Detroit.-  96  Mich. 
84,  54  NW  692  (holding  that,  where 
the  undisputed  evidence  establlsheB 
the  fact  of  the  injury  complained  of. 
It  is  not  reversible  error  for  the 
court  in  its  9harge  to  state  to  the 
Jury  that  "there  is  no  doubt  plain- 
tiff has  been  severely  injured"). 

[a]  Instnwtloif  ■sstalsed. — Cot- 
trell  V.  Gammon,  84  Ind.  243:  White 
V.  Text  Book  Co.,  164  Iowa  693,  146 
NW  829;  West  Kentucky  Coal  Co,  v. 
Butler,  155  Ky.  428,  159  SW  »58; 
Wright  V.  Kansas  City,  187  Mo. 
678,  86  SW  452-  McTague  v.  Dowst, 
51  App.  DIv.  206,  64  NTS  949;  New- 
man   V.    Dodson,   61    Tex.    91. 

38.  Ala.— H.  H.  HItt  Lumber  Co. 
V.  McCormack,  13  Ala.  A.  463,  68  8 
696. 

Ark. — Crow   v.   State,   23  Ark.   684. 

Ga. — Watson  v.  Loughran,  112  Ga. 
837,    38    SB. 82. 

N.  Y.— Heller  v,  Donellan,  46  Misc. 
355,  i90  NTS  352;  Morrison  v.  Broad- 
way, etc.,  R.  Co.,  8  NTS  436.  (aft 
130   N.   Y.   166,   29   NE   105].    ^  I'w 

Tenn.— Ellis    v.   Spurgln,    l'  Heisk. 
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-Btnict  the  jury  to  disr^ard  ittems  of  damage  as  to 
which  there  is  no  evidence.*'  An  instruction  that,  if 
the  jury  find  for  plaintiff  under  the  evidence  they 
will  take  into  consideration  his  injuries  inflicted  in 
estimating  the  damages  is  not  objectionable  as  as- 
suming the  existence  of  such  injuries.'*  It  is  not 
objectionable  to  state  a  rule  arising  on  the  hypoth- 
esis of  the  evidence  showing  certain  facta  before 
any  damagea  can  be  awarded,'^  or  before  they  can 
be  awarded  on  a  particular  theory*'  or  for  a  par- 
ticular item.*'  A  statement  of  an  inference  from 
the  evidence  which  is  fair,  and  the  only  one  which 
Can  be  drawn  therefrom,  is  not  error."  Hence  it 
may  be  proper  for  the  court  to  charge  the  jury  that 
there  is  no  evidence  that  plaintiff  has  received  any 
serious  damage.**  It  is  proper  to  instruct  the  jury 
that  they  have  nothing  to  do  with  the  question  of 
.^hether  their  verdict  will  carry  costs.** 

[%  370]  (2)  Directing  Award  of  Damages.  As 
jtias  been  noted,  an  instruction  as  to  an  award  bf 
exemplary  damages  should  ordinarily  be  permissive 
and    not    mandatory.*^      This    requirement    is    not 

74;  Woodfolk  v.  Sweeper,  2  Humpbr. 
88. 

Va. — Washington,  etc.,  R.  Co.  v. 
'Westinghouse  Klectric,  etc.,  Co.,  120 
Va.  620,  89  SB  131,  91  SB  648.  And 
see  Kimball  v.  Borden,  97  Va.  477, 
34  SB  45  (where,  on  the  question 
whether  a  certain  Instruction  took 
away  from  the  jury  a  discretion  con- 
.f  erred  by  statute,  the  court  was 
equally  divided  and  the  Judgment 
was    therefore   affirmed). 

33.  Marcus  v.  Omaha,  etc.,  R., 
etc.,  Co.,-  142  Iowa  84.  120  NW  469; 
Stiiclair  V.  Dunning,  98  Nebr.  116, 
1S2  NW  313;  Lents  v.  Choteau.  42 
Pa.  435;  Moss  v.  Philadelphia  Rapid 
Transit  Co..  42  Pa.  Super.  466;  Um- 
acheld  v.  San  Antonio,  (Tex.  Civ.  A.) 
69   8W   496. 

34.  St.  Loul^,  etc.,  R.  Co.  v.  Da- 
ley,   53    111.    A.    614;    Young   v.    Webb 

KJlty,    150    Mo.    333,    51    SW    709. 

3fc  Jacksonville  Blectrlc  Co,  v. 
Batchis,  54  Fla.  192,  44  S  933;  Can- 
non v.  Lewis,  18  Mont.  402,  45  P 
572. 

88.  Todd  V.  Gamble,  74  Hun  569. 
26  NTS  662  [aff  148  N.  T.  382,  42 
NE   »82.    52    LRA    225]. 

87.  Chattahoochee  Brick  Co.  v. 
Sullivan.   86  Ga.   60,   12   SB  216. 

88.  O'Neill  V.  Klnken,  8  NYS  564 
taft  126  N.  Y.  733  mem,  26  NE  768 
mem] ;  McCormIck  v.  Pittsburg,  etc., 
Tract.  Co.,  13  Pa.  Super.  838;  Co- 
hodes  v.  Menominee,  etc..  Light,  etc.. 
Co..    149    Wis.   308,    135    NW   879. 

39.  Matttce  v.  Brinkman,  74  Mich. 
706,    42   NW   172. 

40.^  Day  v.  Wood  worth,  IS  How. 
(U.    S.)    363.    14    L,.    ed.    181. 

41,     See  supra  !  268. 

43.  Salem  v.  Webster,  192  III.  369, 
61  NE  323  [aft  95  111.  A.  120L;  Con- 
RoUdated  Coal  Co.  v.  Haennl,  146  III. 
614.'85  NB  162  [qualifying  Peoria  v. 
Simpson,  110  111.  294.  51  AmR  683; 
Chicago,  etc.,  R.  Co.  v.  Chlsholm,  79 
in.  584.  so  as  to  limit  their  appli- 
cation to  cases  where  under  the  facts 
,  the  jury  are  Justified  In  allowing  ex- 


present  where  merely  compensatory  damages  are 
sought,*^  and,  while  an  instruction  requiring  the  jury 
to  consider  the  question  of  assessment  of  damages 
before  they  have  previously  passed  upon  the  issues 
of  the  case  may  be  regarded  €is  erroneous,  as  as- 
suming that  there  are  damages,**  it  is  not  error, 
where  the  wrong  is  clearly  established  or  admitted, 
to  instruct  the  jury  to  ascertain  the  amount  of  dam- 
ages.** 

[$  371]  (3)  Influencing  Amount  of  Recovery. 
An  instruction  should  be  so  worded  that  it  does  not 
have  a  tendency  to  limit  or  restrict  a.  recovery  the 
amount  of  which  is  within  the '  discretion  of  the 
jury.**  Likewise  an  instruction  is  objectionable  if 
from  the  language  employed  an  improper  or  exag- 
gerated idea  of  the  amount  of  recovery  is  likely  to 
be  inferred  by  the  jury,  or  from  which  they  may  be 
led  to  infer  that  the'  court  is  of  the  opinion  that 
the  verdict  should  be  a  certain  sum  or  as  generous 
as  the  evidence  could  possibly  warrant.**  But  it  has 
been  held  not  erroneous  for  the  court  to  tell  the  jury 
that  the  case  might  be  considered  a  hard  one,  where 


emplary  damages  also];  Galveston, 
etc..  R.  Co.  V.  Collins,  31  Tex.  Civ.  A. 
70,  71  SW  580;  Galveston,  etc.,  R.  Co. 
v.  Jenkins,  29  Tex.  Civ.  A.  440,  69 
SW  '233;  Hallum  v.  Omro,  122  Wis. 
337,    99    NW    1051. 

43.  North  Chicago  St.  R.  Co.  v. 
Honsinger,  175  111.  318,  51  NB  613; 
Felsenthal  v.  Block.  8  111.  A.  425. 
'  44.  North  Chicago  St.  R.  Co.  v. 
Honsinger,  175  111.  818,  51  NE  613 
taff.70  111.  A.  101];  Aurora  v.  HUl- 
man.  90  111.  61. 

40.    Ala. — Birmingham  R..  etc.,  Co. 

V.   Lipscomb,   73   S  962;   Birmingham 

.  R.,  etc.,  Co.  V.  Coleman,  181  Ala.  478, 

61     S     890;     Louisville,     etc..    Co.     v. 

Binlbn.  107  Ala.  645./ 18  S  75. 


Mich.— Page  v.  Mitchell,  13  Mioh. 
63,    86   AmD    75. 

N.  Y. — Bannatyne  v.  Florence  Mill- 
ing, etc.,  Co..  77  Hun  289,  28  NYS 
334 

Pa. — ^Duggan  ▼.  Baltimore,  etc.,  R. 
Co.,  159  Pa.  248,  28  A  182,  39  AmSR 
672 

s'.  C. — Sullivan  v.  Charleston,  etc.. 
R.   Co.,   85   S.  C.  532.   67   SB  905. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Rich.  51  Tex.  Civ.  A.  312,  112  SW 
114. 

[a]  Applloatlon  of  ml*. — A  state- 
ment that  the  rule  that  plaintiff 
could  not  recover  for  any  aggrava- 
tion of  his  injuries  caused  by  his 
own  neglect  did  not  depend  in  any 
way  on  «plalntitC's  financial  condi- 
tion, or  his  desire  to  earn  money, 
was  improper,  even  though  plaintiff 
had  testified  that  he  "was  not  a  mil- 
lionaire." Indianapolis  St.  R.  Co.  v. 
Schmidt.   163   Ind.   360,    71   NB  201. 

[b]  BeatzloUon  to  evideno*.— (1) 
In  an  action  for  injuries  to  an  au- 
tomobile at  a  railroad  crossing,  it 
was  not  error  to  fix  the  maximum 
amount  which  might  be  recovered 
at  the  greatest  amount  which  any 
evidence  conduced  to  show  was  the 
difference  between  the  market  value 
of  the  machine  immediately  before 
and  Immdlately  after  the  injury. 
Cincinnati,  etc.,  R>  Co.  v.  Sweeney, 
166  Ky.  360,  179  SW  214.  ,  (2)  How- 
ever. It  Is  held  that  a  charge  on  the 
measure  of  daxuiges  is  not  erroneous 
for  not  limiting  the  amount  recover- 
able for  expenses  of  plaintiff's  sick- 
ness to  the  highest  sum  named  in 
the  testimony,  as  this  would  have 
but  emphasised  the  testimony  of  the 
witness  stating  the  highest  amount. 
St.  Louis,  etc.,  R.  Co.  v.  Dodgln,  60 
Tex.   Civ.   A.   283,   127  SW  847. 

[c]  InatraoUona  murtatBad.— Bir- 
mingham R..  etc.,  Co.  V.  Iiee,  153  Ala. 
386.  45  S  164;  Central  Coal,  etc.,  Co. 
V.  Good,  4  Ind.  T.  74.  64  SW  677 
(holding  that,  where  defendant  ad- 
mlt.<!  liability  in  an  amount  less  than 
plaintiff  claims,  an  Instruction  that 
If  finding  Is  for  defendant  the  ver- 
dict should  be  for  plaintiff  for  the 
amount  admitted  due  is  not  er- 
roneous); Flynn  v.  Metropolitan  St. 
R.  Co.,  166  Mo.  A.  182.  148  SW  122. 

46.  Ala.^Halr  v.  Little,  28  Ala. 
236. 

Ga. — Bryan   v.   Acee.    27   Ga.    87. 

111.— Peoria  v.  Simpson.  110  111. 
294,  51  AmR  683;  Knickerbocker  Ice 
Co.  V.  Leyda,  128  111.  A.  66.  See 
LoftuB  v.  Illinois  Midland  Coal  Co., 
181    III.  A.   197. 

Kan. — Union  Pac.  R.  (3o.  v.  Young, 
67  Kan.   168,  45   P   580. 

Ky. — Georgetown  Water,  etc.,  Co. 
V.  Neale,  137  Ky.  197.  125  SW  293. 


N.  T. — Rosenberg  v.  New  York 
City    R.    Co.,    107    App.    Dlv.    223.   94 

NYS  1115. 

Pa. — Foley  v.  Philadelphia  Rapid 
Transit  Co.,  240  Pa.  169,  87  A  289; 
Dooner  v.  Delaware,  etc.,  (3anal  Co.. 
164  Pa.  17,  30  A  269;  Reese  v.  Her- 
shey,  163  Pa.  253,  29  A  907,  43  AmSR 
796;  Reece  v.  Rodgers,  40  Pa.  Super. 
171.  But  see  LitUe  Schuylkill  Nav., 
etc.,  Co.  v.  French,  81*  Pa.  366 
(where  it  was  held  that  an  instruc- 
tion telling  the  Jury  that  "while  you 
may  apportion  these  damages  with  a 
liberal  hand,  still  you  would  be  do- 
ing violence  to  your  duty  if  you 
were  to  visit  upon  one  any  more  of 
damages  than  you  thought  he  was 
fairly  liable  for,"  was  held  not  fa- 
tally objectionable  where  the  court 
had  otherwise  carefully  guarded  the 
jury  from  Including  improper  ele- 
ments of  damage  and  had  explained 
the   proper   elements   thereof). 

S.  C. — Sullivan  v.  Charleston,  etc. 
R.  Co..  85  S.  C.  532,   67  SB  905. 

Tex. — Lister  v.  C^ampbell,  (Civ.  A) 
46   SW  876. 

Vt. — Drown  v.  New  England  Tel., 
etc.,   Co.,    81  Vt.   358,    70   A   599. 

Wis. — Gulnard  v.  Knapp,  eta,  Co., 
95  Wis.  482.   70  NW  671. 

But  see  Cranmer  v.  Kohn,  11  S.  D. 
245,  76  NW  937  (holding  that,  where 
the  amounti  of  the  recovery  was  a 
fixed  percentage  on  a  sum  to  be 
found,  it  was  not  error  in  the  charge 
to  compute  the  percentage  on  differ- 
ent sums,  and  tell  them  that  the 
result  would  be  the  amount  of  the 
verdict,  if  they  found  the  sum  on 
which  the  percentage  was  to  be  com- 
puted identical  with  the  sum  used, 
where  the  Jury  was  told  that  the 
figures  used  indicated  only  the 
method  of  computation  to  b«  fol- 
lowed). 

[a]  Ulnatratloiia.  —  (1)  An  in- 
struction that  no  sane  man  would 
lose  a  leg  for  any  corporation,  but 
that  the  Jury  were  not  to  be  guided 
by  such  consideration  in  arriving  at 
the  amount  of  damages,  is  objec- 
tionable on  this  ground.  Dooner  v. 
Delaware,  etc.,  (Janal  Co.,  164  Pa. 
17,  30  A  269.  (2)  The  poverty  of 
plaintiff  should  not  be  alluded  to  by 
the  court  in  an  action  for  personal 
injury,  as  such  fact  has  no  bear- 
ing upon  the  care  to  be  exercised  by 
defendant  and  should  not  be  allowed 
to  affect  the  measure  of  damages. 
Union  Pac.  R.  Co.  v.  Young.  67  Kan- 
168.  45  P  580.  (3)  A  requested 
charge  that  in  fixing  damages  the 
jury  should  not  consider  the  fact 
that  defendants  were  corporations, 
nor  the  wealth  of  the  parties,  even 
If  the  court  was  bound  to  charge  it 
at    all.    was    substantially    complied 
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xmder  the 'facts  it  would  be  not  only  haid  but  op- 
pressive to  subject  defendant  to  heavy  damages.*' 
It  is  not -error  for  the  court  to  express  an  opinion 
that  the  evidence  justifies  more  than  mere  nominal 
damages.*^  The  court  should  not  suggest  that  an 
award  of  damages  purely  nominal  in  amount  might 
be  proper  where  from  any  view  of  the  evidence  more 
than  nominal  damages  should  be  awarded.*"    . 

[i  372]  (4)  B«ference  to  Ad  Damnnm.  A  ref- 
erence to  ths  amount  of  damages  claimed  in  the  dec- 
laration, ctearly  for  the  purpose  of  limiting  the 
amount  of  damages  whie^  the  jury  may  award,  is 
not  erroneous  as  calling  the  attention  of  the  jury  to 
that  particular  sum.'"  It  is  not  ordinarily  r^arded 
aa  error  to  charge  that  the  verdict  must  not  ex- 
ceed the  amount  claimed,*^  ^unless  there  is  some- 
thing in  the  instruction  which  tends  to  lead  the  jury 
to  understand  that  they  should,  or  may,  be  allowed 
to  award  the  full  amount  so  claimed,  regardless  of 
a  just  and  proper  consideration  of  the  evidence  be- 


fore tbem.^^  Instructions  bringing  the  amount 
claimed  in  the  ad  damnum  prominently  before  the 
jury  have  in  some  eases  been  held  to  constitute  a 
reversible  error,^°  particularly  where  a  statement 
that  the  damages  awarded  must  not  exceed  a  cer- 
tain sum  is  repeated  in  each  of  a  series  of  instruc- 
tions.°*  In  determining  whether  a  jury  was  mis- 
led '  by  a  reference  in  the  instructions  to  the  ad 
flamnum,  the  amount  of  the  verdict  will  be  consid-- 
ered.*" 

[i  373]  (6)  Ignoring  Elements  or  Grounds  of 
Recovery.  It  is  error  to  remove  from  the  considera- 
tion of  the  jury  plaintiff's  righjt  to  recover  nominal 
damages  where  such  right  may  exist;'*  or  to  elimi- 
nate from  their  consideration  legitimate  items  of 
damag^e  as  to  which  there  is  evidence;*'  or.  to  eon- 
fine  the  recovery  to  nominal  damages  where  pjinitive 
damages  may  be  awarded,''^  or  where  oompenaatory 
damages  may  be  recovered,'" 

a  374]    f.    Altenuttive  Instrnctioiis.    The  court 


wltli  by  reminding  them  that  they 
were  bound  to  try  the  Issues  submit- 
ted accordlnK  to  the  evidence  and 
the  law,  and  render  true  verdicts. 
Drown  V.  New  England  Tel.,  etc,  Co., 
81   Vt.   358.   70  A  59». 

[b]  Th*  VM  of  the  t«nn  "tUly" 
In  a  charge  that  the  Jury  1(  they 
found  for  plaintiff  should  assess  such 
amount  as  would  fully  compensate 
him  means  no  more  than  such  dam- 
ages as  were  proved,  and,  while  un- 
necessarily used,  is  not  objection- 
able. Texas,  etc..  B.  Co.  v.  Mc- 
carty. 49  Tex.  Civ.  A.  532,  108  SW 
764;  Harrington  v.  Eureka  Hill  Uln. 
Co.,  17  Utah  300,  53  P  737;  Sorensen 
V.  J.  I.  Case  Threshing  Mach.  Co., 
129  Wis.  366,  109  NW  84. 

[c]  bateiiotloiia  npliald< — Nash  v. 
Tonkers  R.  Co.,  63  A.pp.  Div.  315,  71 
NTS  694;  Toledo  v.  Clopeck.  17  Oh. 
Cir.  Ct.  686,  9  Oh.  Clr.  Dec.  432; 
Bradenburg  v.  Ottawa  Electric  B. 
Co..    19    Ont.    L.    84,    14    OntWR    318. 

47.  Qrove  v.  Donaldson,  15  Pa. 
128 

48.  Matthews  v.  Beach,  7  N.  T. 
Super.  258  [rev  on  other  grounds  8 
N.  T.  173];  Oswald  v.  Kennedy,  48 
Pa.   9. 

49.  Potter  v.  Swindle,  77  Ga.  419, 
3    SE    94. 

50.  U.  S. — Chesapeake,  etc.,  R. 
Co.  V.  Carnahan,  241  U.  S.  241,  36 
set  594.  80  L.  ed.  979  [aff  118  Va. 
46.    86    SE    863]. 

Ala. — Carpenter  v.  Walker,  170  Ala. 
659,   54  S  60,   AnnCaBl912D  863. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Boyles,  78rA.rk.  374,  95  SW  783. 

111. — Illinois  Cent.  R.  Co.  v.  Heath, 
228  111.  312,  81  NE  1022;  Central 
B.  Co.  V.  Bannister.  195  111.  48,  62 
NB  864  [afr  96  111.  A.  332];  Calumet 
Electric  St.  B.  Co.  v.  Van  Pelt.  173 
111.  70,  60  NE  678  raff  68  III.  A. 
582];  Pioneer  Plre-Prooflng  Co.  .v. 
Clifford,  135  111.  A.  417  [aff  232  111. 
150,    83   NE   448]. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  Cav- 
anaugh,   35  Ind.  A.   32.   71  NB  239. 

Kan. — Root  v.  Cudahy  Packing  Co., 
94    Kan.    339.    147,  P    69. 

Mo. — Salmons  v..  St.  Joseph,  etc., 
R.  Co.,  271  Mo.  395,  197  SW  35;  Mad- 
den V.  Missouri  Pac.  R.  Co.,  167  Mo. 
A.  143,  151  SW  489;  Knoche  v. 
Knoche,  160  Mo.  A.  267,  142  SW  766. 

Okl. — Seay  v.  Plunkett,  44  Okl.  794, 
146  P  496. 

Tex. — Sulf,  etc.,  R.  Co.  v.  Punk, 
42  Tex.  Civ.  A.  490,  92  SW  1032; 
Ft.  Worth,  etc.,  R.  Co.  v.  Partin, 
33    Tex.    Civ.    A.    173,    76    SW    236. 

Va. — Southern  R.  Co.  v.  Qrubbs, 
115    Va.    876,    80    SB   749. 

Man. — Houghton  v.  Canadian  North- 
ern  B.   Co.,   25   Man.   311. 

[a]  ronn  of  laatmeUoa,— An  in- 
struction that  the  Jury  in  assessing 
damages  "may  take  Into  considera- 
tion thb  pain  and  suffering  of  the 
plaintift,  his  mental  anguish,  the 
bodily  injury  sustained  by  him,  his 


pecuniary  loss,  his  loss  of  power 
and  capacity  for  work  and  its  effect 
upon  his  future,  not  however,  In  ex- 
cess of  $35,000.00,  as  to  them  may 
seem  Just  and  fair,"  Is  not  erroneous 
as  not  confining  the  Jury  to  dam- 
ages which  proximately  resulted 
from  the  injury  and  as  allowing 
them  to  consider  consequences  which 
might  be  essentially  speculative  and 
remote.  Chesapeake,  etc.,  R.  Co.  v. 
Carnahan,  241  U.  S.  241,  36  SCt  594, 
60  L.  ed.  979  [aff  118  Va.  46,  86 
SE    863]. 

61.  Birmingham  B.,  etc.,  Co.  v. 
Lee,  163  Ala.  386,  46  S  164;  Alabama 
Great  Southern  B.  Co.  v.  Burgess, 
119  Ala.  655,  25  S  251,  72  AftiSB 
943;  District  of  Columbia  v.  Duryee, 
29  App.  (D.  C.)  827,  10  AnnCas  676; 
Kellyville  Coal  Co.  v.  Strine,  217  111. 
516,  75  NE  376;  Konig  V.  Nevada- 
Californla-Oregon  B.  Co.,  36  Nev.  181, 
136  P  141.  See  also  cases  supra 
note   56. 

62.  Central  R.  Co.  v.  Bannister, 
196  III.  48.  62  NE  864;  Calumet  Elec- 
tric St.  R.  Co.  V.  Van  Pelt,  173  111. 
70,  60  NB  678;  Illinois  Cent.  R.  Co. 
V.  Becker,  119  111.  A.  221;  North 
Chicago  St.  R.  Co.  v.  Burgess,  94  III. 
A.  337;  Texas  Cent  B.  Co.  v.  Stuart, 
1  Tex.  Civ.  A.  642,  20  SW  962.  See 
Temple  v.  Alton,  etc.,-  Tract.  Co.,  197 
111.  A.  227;  swift  v.  Grifflii,  109  111. 
A.  414. 

[a]  -  Appllcatioit  of '  nU*i— An  in- 
struction that.  If  the  Jury  find  for 
plaintiff,  they  should  find  the  full 
amount  proved  and  look  to  the  evi- 
dence, and  see  what  the  amount 
proved  is,  Is  improper.  Southern  B. 
Co.  v.  Williams,  139  Ga.  367,  77  SB 
153. 

[b]  Fracrtlc*  not  oonunendad. — A 
charge  that  the  verdict  must  not 
exceed  the  amount  claimed  in  the 
pleadings  is  not  to  be  commended, 
as  the  Jury  are  apt  *o  take  such  ex- 
pression as  an  Intimation  on  the  part 
of  the  court  that  the  evidence  au- 
thorizes a  verdict  for  such  sum. 
Bost  v.'  Brooklyn  Heights  B.  Co.,  10 
App.  Div.  477,  41  NTS  1069,  4  NY 
AnnCas- 19;  Lee  v.  Yandell,  69  Tex. 
34,  6  SW  666;  Willis  v.  McNeilL  57 
Tex.  466;  Morris  v.  WiUlford,  (Tex. 
Civ.  A.)   70  SW  228. 

53.  Glasscock  v.  Shell,  67  Tex. 
216. 

54.  Lake  Shore,  etc.,  B.  Co.  v. 
May,    33    111.    A.    366. 

.66.  Chattanooga,  etc.,  B.  Co.  v. 
Owen,  90  Oa.  265,  15  SB  863;  Bast 
St.  Louis  Connecting,  etc.,  B.  Co.  v. 
O'Hara,  150  111.  680,  37  NE  917; 
Tudor  Iron-Works  v.  Weber,  129  III. 
636,  21  NE  1078;  Nash  v.  Tonkers  R. 
Co..  63  App.  Div.   315.  71  NTS  594. 

56.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Bush.  175  Ala.  49,  56  S  731;  Sloss- 
Sheffleld  Steel,  etc.,  Co.  v.  Stewart, 
172  Ala.  516.  65  S  785;  Smith  v. 
Woolf,  160  Ala.  644,  49  S  395;  West- 
ern R.  Co.  V.  Ston*.  145  Ala.  663,   39 


S'  723;  EUls  v.  Casey,  4  Ala.  A.  618, 
68    S    724. 

Ark. — Dllley  v.  Thomas,  106  Ark. 
274,   153   SW   110. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Mahon  Live  atotk  Co.,  Ill  Miss.  496, 
71  S  802;  Chapman  v.  Copeland,  55 
Miss.    476. 

Mo. — State  v.  Farmer)  (A.)  201  SW 
955;    Tracy    v.    Buchanan,     167    Mo. 

A.  432,  151  SW  747;  Paul  v.  Omaha, 
etc.,    B.    Co.,    82    Mo.    A.    600. 

N.  T. — Baker  v.  Manhattan  R.  Co., 
118  N.  T.  &»3,  23  NB  S86;  O'Horo 
V.  Kelsey,  60  App.  Div.  604,  70  NTS 

67.  U.  S. — Metropolitan  St.  R.  Co. 
V.  Hudson,  113  Fed.  449,  51  CCA  288. 

Ala. — Birmingham  B.,  etc.,  Co.  v. 
Nails,  188  Ala.  352.  66  S  6;  Birming- 
ham B.,  etc.,  Co.  v.  Ward,  124  Ala. 
409,  27  S  471;  Foster  v.  Bodgers,.27 
Ala.   602. 

Ark. — Missouri,  etc.,  B.  Co.  v.  Phil- 
lips,  97  Ark.   54,  133  SW  191. 

Cal. — Waters  v.  Dumas,  75  Cal.  563, 
17   P  686. 

Ga. — Pickett  v.  Central  of  Georgia 

B.  Co.,  138  Ga.  177,  74  SB  102T.  Ann 
Casl913C  1380. 

Ind. — Ohio,  etc.,  B.  Co.  v.  Dicker- 
son,   69   Ind.    317. 

Iowa. — Weber  v.  Creston,  76  Iowa 
16,   39  NW   126. 

Ky. — Louisville,  etc.,  B.  Co.  v. 
Hunter,   10   KyL   871. 

Minn. — Graham  v.  Burlington,  etc., 
B.  Co.,   39  Minn.   81,   38  NW  812. 

Mo.— Bate  v.  Harvey,  (A.)  195  SW 
671. 

Tex. — Sadrock  v.  Galveston,  etc., 
B.  Co.,  (Civ.  A.)  141  SW  168;  Mc- 
Grew  V.  St.  Louis,  etc.,  B.  Co.,  32 
Tex.  Civ.  A.  266,  74  SW  816. 

[a]  Zllnstratloxu  —  Where  it  is 
sought  to  recover  damages  for  loss 
of  time,  physicians'  bills,  suffering, 
and  permanent  impairment  of  ca- 
pacity to  earn  money,  the  charge 
should  not  be  so  framed  as  to  lead 
the  Jury  to  conclude  that  there  can 
be  no  recovery,  if  the  Injury  Is  not 
permanent.  Pickett  v.  Central  of 
Georgia  R.  Co.,  138  Ga.  177,  74  SB 
1027,   AnnCaBl913C    1380. 

[b]  InstJfUuUoM  mvtaiaea. —  (1) 
In  general.  St.  Louis  Trust  Co.  v. 
Murrnann,  90  Mo.  A.  555;  O'Brien  v. 
Missouri,  etc.,  B.  Co.,  38  Tex.  Civ. 
A.  528.  82  SW  319.  (2)  As  to  loss 
of  virility.  Postal  Tel.-Cabl»  Co.  v. 
Likes.  226  111.  249,  80  NB  136  [aff 
124    111.    A.    459]. 

68.  Bowdoln  v.  Bradley,  11  Ala.  A. 
630,  66  S  823:  Groh  v.  South.  121  Md. 
639,  89  A  321;  Gusdorff  v.  Duncan, 
94  Md.  160,  60  A  674. 

69.  Ga. — Wakefield  v.  Lee,  18  Oa. 
A.    648,    90    SE   224. 

Md.— Mullan  v.  Belbin.  130  Md. 
313,  100  A  384;  Groh  v.  South,  121 
Md.  639,   89  A  321. 

Mo. — Miles  v.  Chicago,  etc.,  B.  Co., 
76   Mo.   A.  _484. 

Nebr. — Whiteside    T.    Adams    Ex- 
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may  give  different  ways  for  estimating  damages 
where  they  are  consistent  with  «ach  other,  and 
would  eaeh  produce  the  same  result,"'  and  where 
there  are  two  hypotheses  under  which  the  damages 
may  be  estimated,  depending  upon  the  finding  of 
certain  facts  by  the  jury,  it  is  proper  for  the  court 
to  submit  the  rules  applicable  to  eaeh/^  But  an  in- 
struction which  submits  to  the  jury  the  contention 
of  both  plaintiff  and  defendant  as  to  tl^e  proper 
measure  of  damages,  and  leaves  the  question  o^en 
to  the  jury  is  erroneous  where  the  contention  made 

Tex. — ^Huggina 


press  Co.,  89  Nebr.   430,  131  NW  953. 

Okl.— Blake  v.  Atlas  Supply  Co.,  &1 
Okl.    426,    152   P    81. 

[a]  ZUnstmttoa.  —  In  an  action 
against  an  express  company  for  the 
loss  of  a  medical  diploma,  an  Instruc- 
tion that.  If  the  Jury  found  foV  plain- 
tiff, the  verdict  should  be  for  an 
amount  merely  nominal  "five  (5) 
cents  only"  was  eiToneoiis,  when  the 
evidence  tended  to  show  Intrinsic 
value  and  that  the  college  refused 
to  Issue  duplicates.  Whiteside  v. 
Adams  Bzpress  Co..  89  Nebr.  430,  131 
NW  958. 

60.  Ft.  Worth,  etc.,  R.  Co.  v.  An- 
drews, (Tex.  Civ.  A.)  29  SW  920. 

Oholo*  Ml  to  maanz*  of  dunaf* 
see  supra  {  167.         ^ 

61.  Seely  v.  Alden,*61  Pa.  302,  100 
AmD  642;  Southwestern  R.  Co.  v. 
Baradford.  (Tex.  Civ.  A.).  139  SW 
1046;  Gulf,  etc.,  R.  Co.  v.  Rowland, 
(Tex.  Civ^  A.)  23  SW  421;  Gulf,  etc., 
R.  Co.  V.  Day,  (Tex.  Civ.  A.)  22  SW 
772. 

ea.  Gayton  v.  Daly,  178  Fed.  249, 
101   CCA  609. 

[a]  ZllwrtratioiL — ^In  an  action  for 
breach  of  a  contract  to  drill  an  oil 
well  to  a  greater  depth  than  that 
required  by  prior  contract,  plaintiffs 
measure  of  damages  being  the  ex- 
pense or  disbursement  actually  In- 
curred or  made  by  her  under  the 
secdnd  contract,  and  any  loss  suf- 
fered by  her  as  a  direct  result  of 
the  breach,  which  was  not  specu- 
lative or  contingent  and  was  capa- 
ble of  definite  ascertainment,  and  in 
the  absence  of  such  expenses,  dis- 
bursements, or  loss,  nominal  dam- 
ages only  being  recoverable,  it  was 
error  for  the  court  tb  leave  the  ques- 
tion of  damages  to  the  jury  as  a 
mixed  question  of  law  and  fact,  with- 
out any  Instruction  by  which  the 
Jury  should  measure  the  damages. 
Gayton  v.  Day.  178  .Fed.  249,  101  CCA 
609. 

63.  Bradley  v.  Redmond,  42  Iowa 
462. 

64.  U.  8.— P.  J.  Carlin  Constr.  Co. 
V.  Guerini  Stone  Co.,  241  Fed.  546, 
154  CCA  321;  Northern  Commercial 
Co.  V.  Nestor,  138  Fed.  383,  70  CCA 
623. 

Ga. — ^Western,  etc.,  B.  Co.  v.  Smith, 
146  Ga.  276,  88  SB  983;  Western, 
etc.,  R.  Co.  V.  Knight,  142  Ga.  801, 
83  SB  943;  Macon,  etc..  R.  Co.  v. 
Joyner.  129  Ga.  683.  69  SK  902; 
Georgia  R.,  etc..  Co.  v.  Davis,  6  Ga. 
A.    645,   65    SB   785. 

Iowa. — Jacobson  v.  United  States 
Gypsum  Co..  150  Iowa  830,  130  NW 
122;  Ottoway  v.  Mllroy,  144  Iowa 
631,  123  NW  467. 

Ky. — Studebaker  Corp.  v.  Miller, 
169  Ky.  90,  183  SW  256;  Lexington, 
etc.,  R.'  Co.  V.  Crawford,  155  Ky.  723, 
160  SW  267;  Louisville,  etc.,  R.  Co. 
V.  Moore,  150  Ky.  692.  150  SW  849; 
Paducah  Tract.  Co.  v.  Burradell,  104 
SW  709.  31  KyL  1062;  South  Coving- 
ton, etc..  R.  Co.  V.  Core.  96  SW  562", 
29  KyL  836;  Stemmell  v.  Waters. 
2   Ky.    Op.    211. 

Mo. — Reynolds  v.  St.  Louis  Tran- 
sit Co.,  189  Mo.  408,  88  SW  60.  107 
AmSR  360;  Doty  v.  Qulncv.  etc.,  R. 
Co..  136  Mo.  A.  254,  116  SW"ll2e. 

N.  T. — Patten  v.  Lynett,  133  App. 
Dlv.   746.   118  NTS   185. 

Or. — Wlnniford  v.  MacLeod,  68  Or. 
301.    136    P    26. 


358,  194  SW  133;  Missouri,  etc.  R, 
Co.  V.  Beasley.  106  Tex.  160.  165  SW 
183.  160  SW  471;  Internaiional.  etc., 
R.  Co.  V.  Butcher,  98  Tex.  462,  84  SW 
1052  [rev  (Civ.  A)  81  SW  819]; 
Texas,  etc..  R.  Co.  v.  Barnwell,  (Civ. 
A.)  133  SW  527;  Abilene  Light,  etc., 
Co.  V.  Robinson.  62  Tex.  Civ.  A.  219, 
181  SW  299;  Houston,  etc.,  R.  C^>.  v. 
Maxwell,  61  Tex.  Civ.  A.  80,  128  SW 
160;  St.  Louis  Southwestern  R.  Co. 
v.  Johnson.  (Civ.  A.)  125  SW  ff32; 
Gulf  Pipe  Line  Co.  v.  Bryoier.  69 
Tex.  Civ.  A.  40.  124  SW  1007;  Texas 
Tract.  Co.  V.  Hanson,  (Civ.  A.)  124 
SW  494;  Stamford  Oil  Mill  Co.  v. 
Barnes.  55  Tex.  Civ.  A.  420,  119  SW 
872:  Houston,  etc.,  R.  Co.  v.  Adams, 
44  Tex.  Civ.  A.  288,  98  SW  222;  Mis- 
souri, etc.,  R.  Co.  V.  Nesblt,  40  Tex. 
Civ.  A.  209,  88  SW  891:  International, 
etc.,  R.  Co.  V.  Start*,  87  Tex.  Civ.  A. 
61,  82  SW  1071;  Galveston,  etc.,  R. 
Co.  v.  Perry,  36  Tex.  Civ.  A.  414,  82 
SW  343;  Dallas  Cons.  Blectric  St. 
R.  Co.  V.  Rutherford,  (Civ.  A.)  78 
SW    668. 

Wash. — Simons  v.  Cissna,  52  Wash. 
116.   100  P  200. 

[a]  Ulnatratlona. — (1)  Pain  and 
mental  anguish  and  also  for  nervous 
shock.  South  Covington,  etc.,  R.  Co. 
v.  Core,  ■ge  SW  562,  29  KyL  836. 
(2)  Inability  to  pursue  the  course 
In  life  which  plaintiff  might  have 
pursued  but  for  his  injuries  falls 
within  the  category  of  diminished  ca- 
pacity to  labor  and  earn  money,  so 
that  an  instruction  authorizing  dam- 
ages for  both  allows  the  giving  of 
.double  damages.  International,  etc.. 
R.  Co.  V.  Butcher,  98  Tex.  462,  84 
SW  1052  [rev  (Civ.  A.)  81  SW  819]; 
Stamford  OH  Mill  Co.  v.  Barnes,  66 
Tex.  Civ.  A.  420,  119  SW  872;  Mis- 
souri, etc.,  R.  Co.  V.  Nesblt,  40  Tex. 
Civ.  A.  209,  88  SW  891.  (3)  An  In- 
struction that  the  Jury  should  allow 
plaintiff  such  damages  as  will  fairly 
compensate  her  for  the  mental  and 
physical  pain  endured,  and  which 
she  will  endure  on  account  of  the 
Injuries,  and  allow  her  for  any  in- 
convenience to  which  she  may  have 
been  subjected,  authorizes  double 
damages,  inconvenience  being  includ- 
ed in  mental  and  physical  suffering. 
Texas  Tract.  Co.  v.  Hanson,  (Tex. 
Civ.  A.)  124  SW  494.  (4)  Where  the 
time  spent  in  restoring  a  building 
was  all  that  was  necessarily  lost  by 
plaintiff,  an  instruction  allowing  re- 
covery for  cost  of  restoration  and 
also  for  loss  of  time  was  erroneous. 
Wlnniford  v.  MacLeod.  68  Or.  301, 
136  P  26.  (5)  An  Instruction  that  if 
plaintiff  was  entitled  to  recover,  he 
might  recover  for  injuries  sustained, 
"theri"  for  lost  time,  "then"  for  doc- 
tor's bills,  and  if  injuries  were  per- 
manent for  decreased  capacity  to  la- 
bor, was  Inaccurate  a.s  leading  to 
double  damages.  Western,  etc.,  R. 
Co.  V.  Smith.  145  Ga.  276,  88  SE  983. 
'(6)  A  charge  allowing  the  Jury  to 
award  damages  for  the  loss  of  the 
use  of  the  hand  and  Angers,  and  for 
any  permanent  diminution  of  ability 
to  work  and  earn  money,  was  mis-i 
leading,  as  allowing  double  damages. 
Abilene  Light,  etc.,  Co.  v.  Robinson, 
62  Tex.  Civ.  A.  219,  131  SW  299. 
(7)  A  charge  to  allow  plaintiff  com- 
pensation for  any  sickness,  physical 
or  mental  pain,  that  he  suffered,  and 


by  one  of  them  is  dearly  wrong."'  In  a  &ae  where 
nominal  damage  may  be  recovered,  it  is  proper  to 
state  that  in  a  certain  contingency  actual  damages 
may  be  recovered,  and  that  in  a  certain  other  con- 
tingency nominal  damages  only  are  recoverable." 

[i  375]  g.  Fennitting  Doable  Becovery.  The 
instructions  must  be  so  framed  as  not  to  mislead 
the  jury  into  a  duplication  of  the  elements  of  re- 
covery, or  into  an  award  of  damages  twice  for  the 
same  loss,"  although  in  determinii^  whether  or  not 
such  award  has  likdy  been  made,  the  appellate  court 
C^rey.   108   Tex. 


for  the  reasonable  value  of  any  time 
he  has  lost  was  erroneous,  because 
the  term  "sickness"  embraces  physi- 
cal and  mental  pain  and  loss  of  time. 
Texas,  etc,  R.  Co.  v.  Barnwell,  (Tex. 
Civ.  A.)  133  SW  627.  (8)  An  in- 
struction authorising  plaintiff  to  re- 
cover for  the  Injury  and  "for  the  de- 
formity" Is  erroneous.  Western,  etc, 
R.  Co.  ▼.  Knight,  142  Ga.  801.  83  SE 
943.  (9)  In  an  action  for  breach  of 
defendant's  contract  with  a  girl's  fa- 
ther to  take  the  girl  into  his  famil;- 
and  treat  her  as  his  own  child,  where 
defendant  furnished  some  clotblns 
and  gave  her  some  education,  plain- 
tiff could  not  recover  the  full  value 
of  the  girl's  services  while  with  de- 
fendant, and  at  the  same  time  re- 
cover damages  for  failure  to  clothe 
and  educate  her,  and  an  instruction 
permitting  such  recovery  was  er- 
roneous. Ottoway  V.  Mllroy,  IH 
Iowa  631,   123   NW   467. 

[b]  ZianldMed  damans. — An  in- 
struction, allowing  a  deduction,  from 
the  amount  due  a  contractor,  of  liqui- 
dated damages  for  delay  in  the  com- 
pletion of  the  work,  or  any  part,  is 
misleading  as  allowing  the  deduction 
of  double  damages,  where  the  work 
was  divided  into  parts  and  a  spe- 
cific period  allotted  to  each.  Chowan. 
Inc.  V.  Meyer,  125  Jild.  450.  94  A  IS. 

[c]  Instmctloia  held  azroBaons.^ — 
(1)  In  general.  Piatt  v.  Brown,  30 
Conn.  336;  Western,  etc..  R.  Co.  v. 
Knight,  142  Ga.  801,  83  SE  943; 
Chicago,  etc.,  R.  Co.  v.  Carey,  90  III. 
514;  Sweeney  v.  Montana  Cent.  R. 
Co.,  19  Mont.  163,  47  P  791;  Missouri 
etc,  R.  Co.  V.  Hannig.  91  Tex.  S47. 
43  SW  508  [rev  (Civ.  A.)  41  SW 
196];  Texas  Cent.  R.  Co.  v.  Brock,  88 
Tex.  310.  31  SW  600;  Houston  City 
St.  R.  Co.  V.  Relchart,  87  Tex.  639. 
29  SW  1040:  St.  Louis  Southwestern 
R.  Co.  V.  Johnson,  (Civ.  A.)  125  SW 
632;  Texas,  etc..  R.  Co.  v.  McCraw. 
43  Tex.  Civ.  A.  247,  95  SW  St: 
Galveston,  etc.,  R.  Co.  v.  Perry,  3( 
Tex.  Civ.  A.  414,  82  SW  343;  St. 
Louis,  etc.,  R.  Co.  v.  Smith,  (Tei. 
Civ.  A.)  63  SW  1064.  (2)  Jnjury  to 
property.  Louisville,  etc,  R.  Co.  v. 
Schweitzer,  11  KyL  310;  Faust  v. 
Pope,  132  Mo.  A.  287,  111  SW  878: 
Gulf  Pipe  Line  Co.  v.  Bryraer,  59  Tex. 
Civ.  A.  40,  124  SW  1007.  (3)  As  to 
damages  recoverable  by  a  contractor 
rightfully  terminating  the  contract 
before  full  performance.  P.  J.  C^rlln 
Constr.  Co.  v.  Guerini  Stone  Co.,  241 
Fed.  545,   164  CCA  321. 

[d]  XnstmetloBs  bald  not  szxob*- 
aiu. — (1)  In  general.  Atlanta  St.  R. 
Co.  V.  Jacobs,  88  Ga.  647,  15  SE  825: 
Terre  Haute,  etc..  R.  Co.  v.  Bninker. 
128  Ind.  642,  26  NB  178;'McMurrer 
V.  Sioux  City,  150  Iowa  257,  129  NTV 
950;  Haden  v.  Sioux  City,  etc.,  R.  Co.. 
92  Iowa  226,  60  NW  637;  Weatervelt 
V.  St.  Louis  Transit  Co..  222  Mo.  SZ.";. 
121  SW  114;  Quanah.  etc..  R  Co.  v. 
Johnson.  (Tex.  Cnv.  A.)  169  SW  40<: 
Missouri,  etc..  R.  <3o.  v.  Hedrlc.  (Tex. 
Civ.  A.)  154  SW  683:  Studebaker 
Bros.  Co  V.  Kitts,  (Tex.  Civ.  A.) 
152  SW  464:  Knox  v.  Robbfhs.  (Tex. 
Civ.  A.)  151  SW  1134:  St.  Loul» 
Southwestern  R.  Co.  v.  Swilling.  (Tex. 
riv.  A.)  143  SW  696;  Houston,  etf., 
R.  Co.  v.  Maxwell.  61  Tex.  Civ.  A.  SO. 
128  SW  160:  Ft.  Worth,  etc..  R.  Co. 
v.  Flynt,  5»  Tex.  CTv.  A.  634.  U5 
SW    347;    International,    etc,    R   (^o. 


For  UtaroMaa,  flavalopiiMiita  and  ohaacaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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will  consider  the  whole  charge,  evidence,  and  ver- 
dict.** An  instruction  that>  plaintiff  may  recover 
for  the  personal  injuries  sustained,  followed  by  an 
ennmeration  of  the  elements  of  damage  which  may 
be  considered,  is  not  objectionable,*"  unless  it  is  such 
as  to  induce  the  jury  to  allow  both-  for  the  personal 
iDJnries  and  for  the  elements  of  damage  enumer- 
ated;*' nor  is  it  ordinaiily  objectionable  to  charge 
that  in  estimating  the  damages  the  ^niy  may  con- 
sider, if  it  is  proved,  plaintiff's  loss  of  time  and  hik 

T.   Hood,    66    Tex.    Civ.    A.    334,    118 

SW   1119;    St.   Louis,   etc.,   R.   Co.    v. 

SUnley.  62  Tex.  Civ.  A.  186,  114  SW 

(7S;    Missouri,    eta,    R.   Co.    v.    Hib- 

Wtts,    49    Tex.    Civ.    A.    419,    109    SW 

228;  Texas,  etc,  R.  Co.  v.  Middle- 
ton,    46    Tex.    Civ.    A.    497,    103    SW 

203;     Galveston,  etc.,  R.  Co.  v.  Fink, 

44    Tex.    Civ.    A.     644.    99    SW    204: 

Uissouri,    etc.,    R.    Co.    v.    Byrd,    40 

Tex.  Civ.  A.   815,  89   SW  991;  Texaa, 

«tc.,    R.    Co.    V.    Kelly     34    Tex.    Civ. 

A.    21,    80    SW    1073;    Gulf,    etc.,    R. 

Co.   V.   Robinson,    (Tex.    Civ.   A.)    72 

SW    70;    St.    Louis,    etc..    R,    Co.    v. 

Byers,    (Tex    Civ.    A.)    70    SW    516; 

Galveston,   etc,    R.    Co.    v.    Jonee,    29 

Tex.  Civ.   A.    214,.  68   SW  190;   Texaa 

Cent    R.    Co.    v.    Stuart,    1    Tex.    Civ. 

A.  642,  20  SW  962;  Hardin  v.  Olym- 
pic Portland   Cement  Co.,   89   Wash. 

320,  154  P  450;  ttahlgren  v.  Chicago, 

etc.    R.    Co..    86    Wash.    395.    148    F 

5(7;    Gould    V.    Merrill    R.,    etc,    Ca, 

139  Wis.  433,  121  NW  161;  Hock- 
ing V.  Windsor  Spring  Co.,  131  Wis. 

S32,   111  NW  685;   Stewart  V.   Ripon. 

38  Wis.    584.       (2)    Past    and    future 

sufferings.      Beaver   v.    Sagle   Grove, 

116  Iowa  485,  89  NW  1100;  Indus- 
trial Lumber  Cte.   v.   Blvens,   47  Tex. 

ClT.  A  396,  105  SW  831.  (3)  Al- 
lowing damages  for  pain  and  suffer- 
ing caused  by   the  "tnlscarrlage  and 

premature  birth  of  said  child."    <3in- 

elnnatl,   etc.,    R.   Co.   v.   Spears,   162 

Ky.  200,  153  SW  236.  (4)  An  Instruc- 
tion that  the  Jury  might  consider 
the  mental  pain  and  suffering.  If  any, 
consequent  on  the  injuries,  if  any,  is 
not  objectionable  as  allowing  a  re- 
covery for  mental  and  physical  pain 
»nd  for  "suffering"  in  addition  there- 
to. Sumner  v.  Kinney,  (Tex.  Civ.  A.) 
136  SW  1192.  (5)  An  instruction  al- 
lowing the  assessment  of  damages 
for  both  mental  and  pnysical  suffer- 
ing and  for  impairment  of  earning 
capacity  Is  not  objectionable,  as  each 
Is  an  element  of  damage  of  Itself 
ind  may  exist  Independent  of  the 
other.  Missouri,  etc.,  R.  Co.  v.  Ay- 
cock,  (Tex.  CIV.  A.)  135  SW  198; 
KIrby  Lumber  Co.  v.  Lloyd,  (Tex. 
Civ.  A.)  126  SW  319;  Houston  Elec- 
tric Co.  V.  Seegar,  54  Te*.  Civ.  A. 
255,  117  SW  900;  Lyon  v.  Bedgood. 
64  Tex.  Civ.  A.  19,  117  SW  897.  And 
see  Rhodes  v.  Des  Moines,  etc.,  R. 
Co.,  139  Iowa  327,  115  NW  503  (an 
Instruction  that  plaintiff  was  en- 
titled to  compensation  for  physical 
jnd  mental  suffering,  compensation 
for  the  loss  of  his  arm,  ahd  com- 
pensation for  decreased  eariling  ca- 
pacity in  the  future).  (6)  Also,  an 
Instruction  permitting  a  recovery  for 
any  future  impairment  of  plaintiff's 
health  or  mind,  and  also  any  impair- 
ment of  his  capacity  to  labor  and 
Jim  a  livelihood  for  himself  and 
lamlly,  la  not  objectionable  as  per- 
mitting a  double  recovery.  Central 
Texas,  etc.,  R.  Co.  v.  Luther.  32  Tex. 
Civ.  A.  309,  74  SW  589.  (7)  An  in- 
struction that  the  Jury  should  con- 
Mdcr  the  mental  pain  and  humilia- 
tion sQlTered  Is  riot  oblectlonable  as 
'etdlnir  the  Jury  to  find  double  dam- 
JWs.  first  for  mental  pain  and  for 
hnmlllatlon  in  addition.  Galveston, 
''c..  R.  Co.  V.  Bean.  45  Tex.  Civ.  A. 
",  99  SW  721.  (8)  A  double  re- 
"J'^ery  was  not  authorized  by  an  in- 
Mrhction  that  plaintiff  could  recover 
'OT  the  nhyslcal  and  mental  pain 
sMnered  by  '  his  wife,  and  for  hu- 
miliation and  pain  of  mind  suffered 
'y  Plalntlir  himself.     Texas  Midland 


R.  Co.  V.  Geraldon,  64  Tex.  Civ.  A. 
71.  117  SW  .1004.  ((9)  An  instruc- 
tion that  plaintiff's  average  earnings 
were  so  much,  and  that  be  lost  so 
much  time,  is  not  erroneous  as  au- 
tboriaing  damages  both  for  loss  of 
time  and  average  earnings.  Mon- 
arch Livery  Co.  v.  Luck,  184  Ala.  618, 
63  S  656. 

eSs  Ga. — Brush  Electric  Light, 
etc.,  Co.  V.  Simonsohn,  107  Ga.  70, 
32    SB   902.  , 

Iowa. — Beaver  v.  Eagle  Grove,  116 
Iowa    485,    89    NW    1100. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Corley,  87  Tex.  432,  29  SW  281;  Ft. 
Worth,  etc,  R.  Co.  v.  Worsham,  (Civ. 
A.)  139  SW  927;  Pecos,  etc,  R.  Co. 
V.  Williams,  34  Tex.  Civ.  A.  100.  78 
SW  5;  Missouri,  etc.,  R.  Co.  v.  Flood, 
(Civ.   A.)    70   SW   381. 

Wash. — Raynor  v.  Tacoma  R.,  etc., 
Co.,  70  Wash.  133.  12«  P  91. 

Wis. — ^Hocking  v.  Windsor  Spring 
Co.,   131  Wis.  632,  111   NW  685. 

[a]  AvpUoatlona  of  ml*. —  (1) 
Where,  in  an  action  for  the  destruc- 
tion by  fire  of  grass  and  turf,-  fenc- 
ing, buildings,  and  growing  timber, 
the  petition  demanded  Judgment  in 
a  speclQed  sum  for  the  posts  and 
wire  making  up  the  fence  as  mate- 
rials destroyed,  and  the  evidence 
showed  the  value  of  the  posts  and 
wire  as  materials  distinct  from  any 
Injury  to  the  land,  an  Instruction 
that  the  measure  of  damages  for  the 
turf  and  the  buildings  and  timber 
was  the  difference  in  the  value  of 
the  land  immediately  before  and 
after  the  fire,  not  considering  the 
value  of  the  grass,  and  authorizing  a 
recovery  for.  the  value-  of  the  fenc- 
ing destroyed,  was  not  objectionable 
as  allowing  double  damages  for  the 
fencing  as  a  part  of  the  land  and  as 
independent  thereof.  Ft.  Worth,  etc, 
R.  Co.  V.  Worsham,  (Tex.  Civ.  A.) 
139  SW  927.  (2)  An  instruction  au- 
thorizing a  recovery  for  exposure  to 
Inclement  weather,  and  also  for  such 
other  dangers  as  might  result  from 
"serious  Injury,  etc.,"  from  such  ex- 
posure, was  not  erroneous  as  author- 
izing a  double  recovery,  where  the 
evidence  tended  to  show  temporary 
discomfiture  and  pain,  and  also  seri- 
ous Injury  and  illness  subsequently 
resulting  from  the  exposure.  Pecos, 
etc.,  R.  Co.  V.  Williams.  34  Tex.  Civ. 
A.  100,  78  SW  5. 

[b]  Xnstmctloaa  hsld  not  sxcone- 
0B«.— (1)  In  general.  Moore  v.  Jef- 
ferson City  Light,  etc..  Co.,  163  Mo. 
A.  266.  146  SW  825.  (2)  Instructions 
as  to  injury  to  crops  and  as.  to  loss 
of  use  of  land.  Albemarle  Boapstone 
Co.  V.  Sklpwith,  211  Fed.  323,  138 
CCA  44. 

ee.  Lake  Shore,  etc.,  R.  Co.  v. 
Hundt,  140  III.  625,  30  NE  468;  Gar- 
ner V.  Kansas  City  Bridge  Co.,  (Mo. 
A.)  194  SW  82;  Ft.  Worth,  etc,  R. 
Co.  V.  Morrison.  (Tex.  Civ.  A.)  129 
SW  1159;  Ft.  Worth,  etc,  R.  Co. 
V.  Morrison,  61  Tex.  Civ.  A.  590.  129 
aw  1157;  Texas  Cent.  R.  Co.  v.  John- 
son. 51  Tex.  Civ.  A.  126,  111  SW 
1098:  EI  Paso,  etc.,  R.  Co.  v.  O'Keefe, 
50  Tex.  Civ.  A.  679,  110  SW  1002; 
Beaumont  Tract.  Co.  v.  Edge,  46  Tex. 
Civ.  A.  448,  102  SW  746;  Interna- 
tional, etc.,  R.  Co.  V,  Tladale,  39  Tex. 
Civ.  A.  372,  87  SW  1063;  Red  River, 
etc.,  R.  CJo.  V.  Reynolds,  38  Tex. 
Civ.  A.  505.  86  SW  1169;  Gulf,  etc., 
R.  Co.  V.  Brown,  16  Tex.  Civ.  A.  93, 
40  SW  608.  To  same  effect  San  An- 
tonio Tract.  Co.  V.  Sanchez,  (Tex.  Civ. 


diminished  capacity  for  labor,  as  such  expressions 
are  usually  so  used  that. a  jury  could  not  be  sup- 
posed to  undeiBtand  them  as  referring  tp  one  and 
the  same  period  or  loss,'*  although  an  instruction  of 
this  nature  may  be  so  worded  that  the  objection 
is  tenable.** 

[i'376]  h.  Oontradietory  or  Misleading  In- 
BtnK^onB,  The  instructions  must  not  be  contradic- 
t(Mry  or  misleading,''*'  It  is  improper  to  lay  down 
an  erroneous  rule  of  damages,  even  though  it  is 

A.)   84  SW  849. 

ST.  Forgy  v.  Rutledge,  167  Ky. 
182,  180  SW  90;  Nashville,  etc,  R. 
Co.  V.  Henry,  168  Ky.  88,  164  SW 
810;  Louisville,  etc.,  R.  Co.  v.  Pearcy. 
(Ky.)  121  SW  1037;  Citizens'  Pass. 
R.  Co.  V.  Fank,  7  Ky.  Op.  663;  Kan- 
sas CSty,  etc.,  R.  Co.  V.  Florence, 
(Tex.  Civ.  A.)  138  SW  430:  Inter- 
'national,  etc.,  R.  Co.  v.  Tisdale,  36 
Tex.  Civ.  A.  174,  81  SW  347;  St. 
Louis  Southwestern  R.  Co.  V.' High- 
note,    (Tex.   Civ.  A.)    74  SW  920. 

[a]  Olnstratios. — An  instruction 
is  incorrect  which  allows  a  recovery 
for  physical  injuries  sustained  by 
plaintill  in  addition  to  physical  and 
mental  suffering  and  'for  permanent 
impairment  of  his  ability  to  earn 
money.  Forgy  v.  Rutledge,  167  Ky. 
182,    180    SW   90. 

ea  Denver  v.  Hyatt,  28  Colo.  129, 
63   P   403;   Nashville,   etc.,  R.  Co.   v. 


Henry,  168  Ky.  453,  182  SW  651: 
Illinois  Cent.  R.  Co.  v.  Williams,  163 
Ky.  881,  174  SW  741;  Blue  Grass 
Tract.  Co.  v.  Ingles,  140  Ky.  488, 
131  SW  278;  Louisville,  etc,  R.  Co. 
V.  Marshall,  110  SW  886,  33  KyL  639; 
Louisville,  etc.,  R.  Co.  v.  Barriok- 
man,  104  SW  273,  31  KyL  883; 
Reynolds  v.  St.  Louis  Transit  Co., 
189  Mo.  408,  88  SW  60,  107  AmSR 
860;  Gulf,  etc.,  R.  Co.  v.  Wilson, 
79  Tex.  871,  15  SW  280.  23  AmSR 
346,  11  LRA  486;  Ft.  Worth,  etc,  R. 
Cb.  V.  Morrison,  (Tex.  Civ.  A.)  189 
SW  884;  International,  etc.,  R.  Co. 
>.  Wray,  43  Tex.  Civ.  A.  880,  9< 
SW  74;  San  Antonio,  etc.,  R.  Co.  v. 
Belt,  24  Tex.  Civ.  A.  281,  69  SW  607; 
Missouri,  etc.,  R.  (>>.  v.  White,  22 
Tex.  Civ.  A.  424,  56  SW  593;  Galves- 
ton, etc.,  R.  Co.  V.  Lynch,  22  Tex. 
Civ.  A.  386,  65  SW  389;  Gulf,  etc, 
R.  Co.  V.  Warner,  22  Tex.  Civ.  A. 
167,  54  SW  1064;  Knittel  v.  Schmidt, 
16  Tex.  Civ.  A.   7.   40   SW  507. 

e».  Louisville,  etc.,  R.  Co.  v. 
Schneider,  174  Ky.  727,  192  SW  834; 
Louisville,  etc.,  R.  Co.  v.  Klrby,  178 
Ky.  S»9,  191  SW  113;  Louisville,  etc, 
R.  Co.  V.  Patrick,  187  Ky.  118,  180 
SW  56;  McHenry  Coal  Co.  v.  Taylor, 
185  Ky.  144,  176  SW  976;  Main  Jel- 
lico  Mountain  Coal  Co.  v.  Young,  160 
Ky.  397,  169  SW  841;  Texas  Cent  R. 
Co.  V.  Brock.  88  Tex.  810,  31  SW 
500;  Ft.  Worth,  etc.,  R.  Co.  v.  C!ran- 
nell,  (Tex.  Civ.  A.)  149  SW  861; 
Gulf,  etc.,  R.  Co.  V.  Davis,  (Tex.  Civ. 
A.)  139  SW  674;  Ft.  Worth,  etc, -R. 
Co.  V.  Morris,  45  Tex.  Civ.  A.  59«, 
101  SW  1038;  Texas  Brewing  Co.  v. 
Dickey.  20  Tex.  Civ.  A.  606.  49  SW 
935. 

TO.  Ala. — Oambill  v.  Fuqua.  148 
Ala.  448.  42  S  736;  Western  R.  Co.  v. 
Stone,  145  Ala,   668,  89  8  723. 

Ark. — Hartgrove  v.  Southern  Cot- 
ton on  Co.,  72  Ark.  31.  77  SW  908. 

Cal. — Trabing  v.  Oillfornia  Nav.. 
etc.,  Co.,  6  Cal.  Unrep.  Cas.  696,  65 
P   478. 

D.  O. — District  of  Columbia  v.  Hol- 
ton.  16  App.  386. 

Ga. — Georgia,  etc.,  R.  Co.  v.- 
Wrlght,  130  Ga.  696.  61  SE  718. 

ni. — LaFavorlte  Rubber  Mfg.  Co. 
V.  H.  Channon  Co..  113  111.  A.   491. 

Kan. — Atchison,  etc.,  R.  Co.  V. 
Dlckerson,  4  Kan.  A.  346,  46  P  976. 

Ky. — Louisville,  etc.,  R.  Co.  V. 
Lynch,  137  Ky.  696,  126  SW  362; 
Louisville,  etc..  R.  Co.  v.  Oordan. 
72  SW  811,  24  KyL  1819.  » 

N.  T. — General  Contracting  C!o.  v. 
Burgard,  207  N.  Y.  775  mem.  101  NE 
1103    mem    [rev    146    App.    DIv.    899 
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given  merely  by  way  of  illustration/^  and  not  in- 
tended to  be  controlling  on  the  judgment  of  the 
jury;^*  but  where  an  erroneous  application  of  a 
certain  method  of  estimating  damages  is  su^ested 
by  counsel,  the  court  may  explain  to  the  jury  the 
correct  application  of  such  method  should  they  de- 
sire to  utilize  tlie  same,'"  and  the  court  may  state 
the  rule  of  damages  in  cases  analogous  to  that  be- 
fore it  in  order  to  suggest  that  they  do  not- apply 
to  the  particular  case  in  question.'*  Where  one  of 
the  plaintiffs  in  an  action  is  merely  a  nominal  party, 
an  instruction  is  erroneous  which  mentions  element^ 
of  damage  prqperly  recoverable  by  him  suing  in  his 
own  right,  but  not  recoverable  by  his  coplaintiffs, 
without  sufflciently  differentiating  themJ*  The  fact 
that  the  measure  of  damages  has  been  correctly 
stated  in  one  portion  of  the  charge  will  not  cure  the 


error  in  employing  language  in  another  portion  of 
the  charge  suflBciently  broad  to  amount  to  an  intima- 
tion that  the  damages  are  to  be  assessed  without  the 
application  of  any  rule  of  law  whatever.'*  Where  a 
liability  is  conditional  upon  the  existence  of  an- 
other event  or  state  of  facts,  the  existence  of  such 
latter  facts  must  not  be  disregarded  by  the  court 
in  its  inatructions.y'  A  request  for  an  instruction 
which  does  not  disclose  the  theory  upon  which  it  is 
to  be  given  may  be  properly  refused  as  misleading.'* 
.  [{  377]  3.  Constmction.  It  is  rarely  ever  that 
error  can  be  predicated  upon  a  single  statement  or 
paragraph  of  an  instruction  concerniiig  the  law  of 
damages  alone,  but  the  meaning  of  each  paragraph 
or  statement  of  a  charge  will  be  determined  largely 
by  reference  to  its  context,  and  the  instruction  will 
be  considered  in  its  entirety,'*  and  in  connection 


mem,  13»  NTS  1122  mom]. 

Tex. — Qalveston,  etc.,  R.  Co.  v. 
Miller,  (Civ.  A.)  191  SW  374;  Works 
V.  Htll.  48  Tex.  Civ.  A.  631,  107  SW 
681;  Barstow  Irr.  Co.  v.  Cleghon, 
(Civ.  A.)  S3  8W  1023;  Lodwick  Lum- 
ber Co.  V.  Taylor,  39  Tex.  Civ.  A. 
302,  87  8W  358;  Crawford  v.  Interna- 
tional, etc.,  R.  Co.,  (Civ.  A.)  21  SW 
263 

Va. — ^Newport  News  Pub.  Co.  v. 
Beaumeister.  104  Va.  744,  62  SE 
627. 

Wash. — O'Meara  v.  Russell,  90 
Wash.  657,  156  P  660.  LRA1916E: 
748. 

See  also  cases  infra  this  section. 

[a]  XUnatratlonSi'— (1)  In  an  ac- 
tion for  damages  for  killing  a  horse, 
a  charge  that  the  measure  of  dam- 
ages was  the  market  value  of  the 
horse  at  the  time  it  was  killed,  and 
that  damages  for  the  love  and  affec- 
tion plaintiff  had  for  the  horse 
should  not  be  given,  was  not  mis- 
leading. Crawford  v.  International, 
etc..  R.  Co.,  (Tex.  Civ.  A.)  27  SW 
263.  (2)  The  use  of  the  word^ 
"wrongs,"  In  an  instruction  in  a  per- 
sonal Injury  case  authorizing  the 
Jury  to  award  such  sum  as  will  com- 
pensate plaintiff  for  "the  injury  and 
wrongs  above  described,"  is  error,  as 
tending  only  to  confuse,  compensa- 
tion being  allowed  only  for  injury 
sustained  by  reason  of  some  breach 
of  duty,  whereas,  wrongs  are  pun- 
ished by  imposition  of  some  penalty 
not  intended  to  compensate  the  party 
wronged,  but  to  punish  the  wrong- 
doer, and  even  punitive  damages, 
when  recoverable,  being  imposed  by 
way  of  punishment,  and  not  as  part 
of  the  compensation.  Louisville, 
etc.,  R,  Co.  v.  Lynch,  137  Ky.  696, 
126  SW  362.  (3)  The  use  of  the 
abbreviation  "etc."  In  a  charge  enu- 
merating the  items  of  damage  recov- 
erable for  personal  injuries  is  mis- 
leading and  erroneous.  Lodwlck 
Lumber  Co.  v.  Taylor,  39  Tex.  Civ. 
A.   302,   87   SW  358. 

[b]  Inatnutlowi  held  bad, — (1) 
In  general.  Doherty  v.  Des  Moines 
City  R.  Co.,  124  Iowa  289.  114  NW 
183.  (2)  Aggravation  of  injury 
by  failure  to  secure  treatment.  Glas- 
gow V.  Metropolitan  St.  R.  Co.,  191 
Mo.  347,  89  SW  915.  (3)  Injury  to 
crop.  Deal  v.  St.  Louis,  etc.,  R.  Co.. 
144  Mo.  A.  684,  129  SW  50.  (4)  As 
to  value.  Doll  v.  Hennessy  Mercan- 
tile Co..  33  Mont.  80,  81  P  625;  Smith 
v.  Stratton,  84  Tex.  Civ.  A.  171,  78 
SW  4. 

[c]  UurtrvottOB*  msteinad^— (1) 
In  general.  Biggie  v.  Chicago,  etc., 
R.  Co.,  159  Ho.  A.  360,  140  SW  602; 
Missouri,  etc,  R.  Co.  v.  Taylor, 
(Tex.  Civ.  A.)  166  SW  644;  St.  Louis 
Southwestern  R.  Co.  v.  Hawkins.  49 
Tex.  Civ.  A.  545,  108  SW  736;  Texas, 
etc.,  R.  Co.  V.  Mlddleton,  46  Tex. 
Civ.  A.  497,  103  SW  203.  (2)  As  to 
effect  of  previous  Injury.  Baxter  v. 
St.   Louis  Transit  Co.,   198    Mo.  1,   95 


SW  866;  Texas,  etc.,  R.  Co.  v.  Jones, 
(Tex.  Civ.  A.)  138  SW  209.  (3)  As 
to  limitation  .  recovery  to  period 
before  action.  Lyddon'  v.  Dose,  81 
Mo.  A.  64.  (4)  Impairment  of  earn- 
ing capacity.  Zlbbell  v.  Southern 
Pao.   Co.,    160    Cal.   237,    116   P   513. 

71.  Alabama  Great  Southern  R. 
<>).  y.  Davis,  119  Ala.  672,  24  S  882; 
Melone  v.  Sierra  R.  Co.,  161  Cal. 
113,  91  P  622:  Conrad  v.  St  Louis, 
etc.,  R.  Co.,  201  111.  A.  276;  Gregory 
V.  New  Tork.  etc.,  R.  Co.,  56  Hun 
303,  8  NTS  526.  See  Elward  v.  Illi- 
nois Cent.  R.  Co.,  184  111.  A.  107. 

[a]  XnatmottoB  held  inlsl—dliit. — 
People's  R.  Co.  v.  Baldwin,  23  Del. 
383.  72  A  979   (proximate  cause). 

78.  Kinney  v.  Folkerta,  78  Mich. 
687,  44  NW  162.  But  see  C^iicago 
House  Wrecking  Co.  v.  Birney,  117 
Fed.  72,  54  CCA  468  [certiorari  den 
187  U.  S.  642,  23  SCt  843,  47  L.  ed. 
346]  (where  from  the  Instructions 
as  a  whole  it  was  held  that  no  error 
was  committed);  Chesapeake,  etc., 
R.  Co.  V.  May,  120  Va.  790.  92  SE  801 
(holding  that  an  instruction  stating 
the  measure  of  damages  as  the  value 
of  certain  buildings  when  destroyed 
was  not  erroneous  in  adding  that 
the  cost  of  replacing  them  was  not 
by  itself  a  proper  measure  of  dam- 
ages, but  should  be  considered  in 
estimating   the   damages). 

73.  Rooney  v.  New  Tork,  etc.,  R. 
Co.,  173  Mass.  222,  53  NE  435.  And 
see  Wolf  V.  Schmidt,  etc..  Brewing 
Co.,  236  Pa.  240,  245,  84  A  778  (hold- 
ing that,  where  counsel  for  plaintiff 
suggests  that  plaintiff's"  expectancy 
was  fifty  years,  and  the  measure  of 
damages  should  be  ascertained  by 
multiplying  his  annual  loss  of  wage.'? 
by  flrty,  the  court  properly  Instruct- 
ed that  a  loss  so  computed  would 
amount  to 'more  than  twice  the  cost 
of  an  annuity  equaling  such  annual 
loss;  "this  was  not  the  setting  up  of 
the  cost  of  an  annuity  as  a  stand- 
ard but  a  proper  warning  against 
adopting  a  mistaken  method  of  cal- 
culation urged  by  counsel"). 

74.  Hackett  v.  Boston,  etc.,  R.  Co., 
36    N.    H.    390. 

[a]  nurtrmMmt  ]i«ia  b»d^-Cheno- 
weth  V.  Sutherland,  129  Mo.  A.  431, 
107   SW   6. 

75.  Brown  v.  Hannibal,  etc.,  R. 
Co.,  23  Mo.  A.  209. 

[a]  ZUnatMtioB^— If  the  husband 
Is  a  nominal  party  only,  and  the  ac- 
tion is  brought  by  -him  and  his  wife 
for  an  Injury  to  her,  the  Jury  should 
be  clearly  Instructed  that  her  dam- 
ages only  are  recoverable.  Brown 
V.  Hannibal,  etc,  R.  Co.,  23  Mo.  A. 
209. 

76.  Philadelphia,  etc.,  R.  Co.  v. 
Adams,   89   Pa.   81,    33  AmR   721. 

77.  Brent  v.  Parker.  23  Fla.  200, 
1   S   780. 

78.  Louisville,  etc.,  R.  Co.  v.  Da- 
vis. 99  Ala.  693,  12  S  786. 

[a]  IUnsti»ttoa<— A  charge  that 
plaintiff  cannot  recover  for  loss  of 
time   while   confined    to    his   bed   be- 


cause of  an  Injury  may  be  properly 
refused,  although  the  plaintiff  Is 
a  minor,  if  there  is  no  reference  in 
the  charge  to  the  fact  of  his  mi- 
nority. Louisville,  etc.,  R.  C3o.  v.  Da- 
vis,   99   Ala.    693,   12    S    786. 

7».  U.  B.' — Northern  (Commercial 
Co.  V.  Nestor,  138  Fed.  883,  70  CJCA 
523. 

Ark. — Pln6  Bluff,  etc,  R.  Co.  v. 
Washington,  116  Ark.  179,  172  SW 
872;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Mlchael,  115  Ark.  101,  171  SW  115; 
Missouri,  etc.,  R.  Co.  v.  Daniels,  98 
Ark.  362,  136  SW  651. 

Cal. — Stein  v.  United  R.  Co.,  159 
Cal.  868,  113  P  663;  Kiralc  v.  San 
Jose-Los  Gates  Interurban  R.  Co., 
156  CblI.  379,  104  P  986;  Ramlsh  v. 
Kirschbraun,  107  Cal.  659,  40  P  1045; 
C^ssln  V.  Marshall,  18  CM.  689. 

D.  C. — Johnson  v.  Baltimore,  etc, 
R.  Co.,  17  D.  C.  232. 

Qa. — Southern  R.  Co.  v.  Williams, 
146  Ga.  200,  91  SB  46;  Macon,  etc^ 
R.  Co.  V.  Joyner,  129  Ga.  683,  59  SB 
902;  Savannah,  etc.,  R.  Cte.  v.  Ladson, 
114  Ga.  762,  40  SE  699;  Western,  etc.. 
R.  Co.  V.  Ledbetter,  99  Ga.  318,  25 
SE  663;  Atlanta  Consol.  St.  R.  Co. 
V.  Owings,  97  Ga.  663,  25  SE  377.  33 
LRA  798;  Atkinson  V.  Taylor.  13  Ga. 
A.  100,  78  SE  830;  Goodwyn  v.  Cen- 
tral of  Georgia  R.  Co.,  2  Ga.  A.  470, 
58  SE  688. 

111. — Chicago,  etc.,  R.  <3o.  v.  (3em- 
inger,  178  111.  636,  63  NE  320  [aff  77 
III.  A.  186];  Bloomlngton  v.  Tebballs. 
17  111.  A.   455. 

Iowa. — McMurray  v.  Sioux  City. 
150  Iowa  257,  129  NW  950;  Piatt  v. 
Ottumwa,  136  Iowa  221,  113  NW  831. 

Mass. — Howes  v,  AshHeld,  99  Mass. 
640. 

Mich. — Grattan  v.  Williamston,  116 
Mich.  462,  74   NW  668. 

Mo. — Dean  v.  Wabash  R.  Co..  229 
Mo.  425,  129  SW  963;  Swearlngen  v. 
Consolidated  Troup  Mln.  Co.,  212  Mo. 
524,  111  SW  645;  Powers  v.  St.  Jo- 
seph, 91  Mo.  A.  66. 

N.  C— paschall  v.  Williams.  11  N. 
C    292 

Pa.— Dixon -Woods  Co.  v.  Phillips 
Glass  Co.,  169  Pa.  167,  32  A  432; 
Rogers  v.  Davidson,  142  Pa.  436,  21  A 
1083;  Lake  Shore,  etc.,  R.  Co.  v. 
Prants,  127  Pa.  297.  18  A  22.  4  LRA 
389;  Blair  Iron,  etc.,  Co.  v.  Lloyd,  3 
WklyNC  103. 

Tex. — Sinclair  v.  Stanley.  69  Tex. 
718.  7  SW  511;  East  Line.  etc..  R.  Co. 
V.  Rushing.  69  Tex.  306,  6  SW  SJ4: 
Houston,  etc.,  R.  Co.  v.  Maxwell,  61 
Tex.  Civ.  A.  80,  128  SW  160;  Felgel- 
son  V.  Brown.  (Civ.  A.)  126  SW  17; 
San  Antonio  Tract.*  Co.  v.  Higddn.  58 
Tex.  Civ.  A.  83,  123  SW  732;  St. 
Louis,  etc.,  R.  Co.  v.  Duck.  (Civ.  A.) 
69  SW  1027;  Galveston,  etc,  R.  Co. 
V.  Jones.  29  Tex.  Civ.  A.  214.  68  SW 
190;  International,  etc.,  R.  C!o.  v.  An- 
thony, 24  Tex.  Civ.  A.  9.  67  SW  897; 
Missouri,  etc..  R.  Co.  v.  Milam,'  20 
Tex.  Civ.  A.  688.  60  SW  417;  San  An- 
tonio, etc.,   R.   Co.  V.   Kniffen,  4  Tex. 


For  l»t«r  oases,  dsvslopmsats  and  thmMgum  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  377] 


DAMAGES 


[17  C.  J.]     1073 


with  the  pleadings  and  evidence,***  and  will  be  viewed 
and  interpreted  as  a  jury  would  moat  likely  under- 
stand It  and  not  from  a  technical  legal  point  of 
view."^  Hence  it  is  immaterial  that  one  paragraph 
of  a  charge  is  confined  to  a  single  item  of  damage, 
where  the  other  items  are  properly  submitted  in  the 
following  paragraphs;*'  and   expressions  which  if 


standing  alone  would  be  susceptible  of  an  erroneous 
construction  may  by  subsequent  instructions  be 
cured,*'  although  if  the  several  paragraphs  or  state- 
ments are  inconsistent  or  contradictory  with  each 
other,  and  there  is  nothing  to  show  but  that  the 
jury  were  left  in  doubt  as  to  which  was  correct, 
the  error  is  not  cured.** 


av.  A.  484,  23  SW  467. 

Wash. — Richardson  v.  Spokane,  67 
Wash.  621,   122  P  330. 

WU. — Sorensen  v.  J.  I.  •  Case 
Threshing  Mach.  Co.,  129  Wis.  366, 
109  NW  84. 

[a]  ZUnatratloiiu— Where  the  court 
defined  the  measure  of  damages,  and 
In  conciuBion  charged  that  the  meas- 
ure of  damages  was  tor  the  Jury,  the 
expression  was  not  harrfiful,  it  being 
obvious  that  the  court  meant  the 
amount.  Southern  R.  Co.  v.  Wil- 
liams, 146  Ga.  200,  91  SB  46. 
.  SO.  Ala. — Snedecor  v.  Bope,  143 
Ala.  275,  89  S  818.         , 

Ga. — Chambers  v.  Walker,  80  Ga. 
642,  6  SE  165;  Craig  v.  Adair,  22  Ga. 
373 

ill.— La  Salle  v.  Forterfleld,  138  111. 
114.  27  NB  937. 

Mo. — Hufft  v.  Dougherty.  184  Mo. 
A.  374,  171  SW  17;  Sfabrey  v.  Cape 
Girardeau,  etc.,  Oravel  Road  Co.,  92 
Mo.  A.  598,  69  SW  394. 

S.  C. — Buasey  T.  Charleston,  etc., 
R.  Co.,  62  S.  C.  438,  30  SE  477. 

Utah. — Peterson  v.  Peterson,  42 
Utah  270,  130  P  241. 

Wis. — Cohodes  V.  Menominee,  etc.. 
Light,  etc.,  Co.,  149  Wis.  308,  136 
NW  879. 

81.  U.  S.— U.  S.  Smelting  Co.  v. 
Parry.   166  Fed.   407,  92  CCA  159. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Miller,  107  Ark.  276,  164  SW 
956. 

Cal. — Merrill  v.  Los  Angeles  Gas, 
etc.,  Co.,  158  Cal.  499.  Ill  P  534,  139 
AmSR  134,  31  LRANS  559. 

111. — Tudor  Iron-Works  v.  Weber, 
129  111.  635.  21  NE  lp78. 

Ind. — Lay  Co.  v.  Mendenhall,  54 
Ind.  A.  342,  102  NE  974. 

Iowa. — Hall  v.  Chicago,  etc.,  R.  Co., 
145  Iowa  291,  122  NW  894;  Fishburn 
V.  Burlington,  etc.,  R.  Co.,  127  Iowa 
483,  103  NW  481;  Bailey  v.  Center- 
vllle,  108  Iowa  20.  78  NW  831;  Col- 
lins V.  Council  Bluffs,  32  Iowa  324,  7 
AmR  200. 

Ky. — Cincinnati,  etc.,  R.  Co.  .  v. 
Murphy.  166  Ky.  19,  178  SW  1127: 
Louisville,  etc.,  R.  Co.  v.  Brown,  113 
SW  465;  LouisvUle  v.  O'Malley,  &3 
SW  287,  21  KyL  873. 

Mich. — Mott  V.  Penorar,  153  Mich. 
273,  116  NW  1110. 

Mo. — Feary  v.  Metropolitan  St.  R. 
Co.,  162  Mo.  75,  62  SW  452;  Duke  v. 
Missouri  Pac.  R.  Co..  99  Mo.  347,  12 
S"W  636;  ShlVnmln  v.  C.  &  S.  Mining 
Co..  (A.)  187  SW  76;  O'Neill  v.  Blase, 
94  Mo.  A.  648,  68  SW  764. 

Mont. — Coleman  v.  Perry,  28  Mont. 
1,  72  P  42. 

S.  C. — Smoak  v.  Martin,  94  SE 
869. 

Tex.— Willis  v.  McNeill,  67  Tex. 
465;  Galveston,  etc.,  R.  Co.  v.  Harris, 
(Civ.  A.)  172  SW  1129;  Texas,  etc.. 
Coal  Co.  V.  Choate,  (Civ.  A.)  159  SW 
1058;  Missouri,  etc.,  R.  Co.  v.  Taylor, 
(Civ.  A.)  166  SW  644;  Missouri,  etc., 
R.  Co.  V.  Murray,  (Civ.  A.)  150  SW 
217. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
May,  120  Va.  790,  92  SB  801:  Reese 
V.  Bates,  94  Va.  321,  26  SE  865. 

W.  Va. — Yates  v.  Crozer  Coal,  etc., 
Co..  76  W.  Va.  50.  84  SE  626. 

Wis. — Benson  v.  Superior  Mfg.  Co., 
147   Wis.    20,   132   NW   633. 

ta]  AppllcstloaLa  of  ml*.— (1)  A 
charge  so  worded  that  it  might  be 
rightfully  understood  by  a  person  of 
legal  training,  if  couched  In  such  lan- 
guage that  a  Jury  might  be  misled, 
should  be  given  a  clearer  presenta- 
tion. _Wlllls  V.  McNeill,  57  Tex.  465. 
(2)  An  Instruction  on  the  "destruc- 
tion" in  connection  with  "permanent 
Impairment"  of  plaintiff's  power  to 
[17  C.  J — 68] 


earn  money  has  been  held  not  errone- 
ous. Cincinnati,  etc.,  R.  Co.  v.  Mur- 
phy, 166  Ky.  19,  178  SW  1127.  (3) 
Where  there  was  evidence  that  plain- 
tiff's nervous  system  was  seriously  In- 
jured, an  Instruction  that.  If  the  Jury 
found  a  permanent  impairment  and 
destruction  of  his  nervous  system 
and  the  functions  thereof,  etc.,  was 
not  erroneous,  the  word  "destruc- 
tion" being  used  not  in  the  i^ense 
of  a  total  loss  of  nerve  force,  but  as 
meaning  an  enfeeblement  or  impair- 
ment which  would  mark  plaintiff's 
condition  through  life.  Fishburn  v. 
Burlington,  etc.,  R.  Co.,  127  Iowa 
483,  103  NW  481.  (4)  An  instruction 
to  consider  the  permanency  of  the  In- 
Jury  as  enhancing  the  damages  can- 
not be  considered  as  permitttilg  an 
allowance  for  future  suffering.  Col- 
lins V.  Council  Bluffs,  32  Iowa  324,  7 
AmR  200.  (6)  So  an  Instruction  as 
to  permanent  injury  has  been  held 
not  misleading  In  permitting  the  Jury 
to  consider  future  Impairment  of 
earning  capacity.  O'Neill  v.  Blase, 
94  Mo.  A.  648,  68  SW  764.  (6)  The 
expression  "deprivation  of  the  pleas- 
ures of  life"  is  more  likely  to  be 
misunderstood  than  the  expression 
"diminished  capacity  for  enjoying 
life"  and  for  that  reason  its  use  is 
not  commended.  However,  there  is 
no  substantial  difference  between  the 
two  phrases,  and  the  use  of  the  for- 
mer In  a  charge  on  the  measure  of 
damages  does  not  constitute  error. 
Benson  v.  Superior  Mfg.  Co.,  147  Wis. 
20,  132  NW  633.  (7)  An  instruction 
that  the  Jury  should  find  for  defend- 
ant such  damages  as  have  resulted 
naturally  from  the  breach  of  the 
warranty  Is  not  erroneous  in  using 
the  word  "naturally,"  as  it  .  Is  but 
the  equivalent  of  "legitimately," 
"normally."  Reese  v.  Bates,  94  Va. 
321,  26  SB  865.  (8)  An  instruction 
authorising  the  Jury  to  find  such 
damages  as  they  might  think  proper 
commensurate  with  his  Injuries  Is 
not  bad,  the  word  ''commensurate"  be- 
ing equivalent  to  the  word  "compen- 
satory." Yates  V.  Croaer  Coal,  etc., 
Co.,  76  W.  Va.  60,  84  SB  626.  (9)  In 
an  Instruction  t'o  assess  moneys  ex- 
pended "for  professional  services, 
physicians  and  nurses"  the  words 
"physicians  and  nurses"  will  be  un- 
derstood as  used  In  apposition  with 
the  words  "professional  services." 
Duke  V.  Missouri  Pac.  R.  Co.,  99  Mo. 
347,  12  SW  636.  (10)  An  Instruction 
laying  down  the  rule  of  damages.  In 
case  the  Jury  And  "the  defendant 
guilty"  under  the  instructions  and 
evidence  Implies  that  he  Is  to  be 
found  guIUy  as  charged  in  the  decla- 
ration. Tudor  Iron-Works  v.  Weber, 
129  111.  635.  21  NE  1078.  (11)  An  in- 
struction to  allow  for  a  disability 
which  will  "probably"  continue.  If 
error,  Is  cured  where  In  the  same  In- 
struction the  Jury  are  told  that  a  re- 
covery can  be  had  only  for  such  dam- 
ages as  are  caused  solely  by  the  ac- 
cident. Bailey  v.  Centervllle.  108 
Iowa  20,  78  NW  831.  (12)  An  In- 
struction which  names  mental  suffer- 
ing due  to  the  injury  as  one  of  the 
elements  to  be  considered  does  not 
permit  the  consideration  of  mental 
suffering  separable  from  the  physical 
injury.  U.  S.  Smelting  Co.  v.  Parry, 
166  Fed.  407,  92  CCA  159.  (13)  The 
words  "because  of,"  in  an  instruction 
authorizing  recovery  for  suffering 
sustained  because  of  Injury,  is 
equivalent  to  the  words  "caused  by." 
Merrill  v.  Los  Angeles  Gas,  etc.,  Co., 
158  Cal.  499.  Ill  P  534,  139  AmSR 
134,  31  LRANS  559.  (14)  A  charge 
on  damages,  limiting  recovery  to  such 


amount  as  would  compensate  plain- 
tiff if  paid  now,  can  only  be  Inter- 
preted to  mean  If  paid  now  in  cash, 
and  Is  not  objectionable  for  failure 
so  to  state  in  terms.  Galveston,  etc., 
R.  Co.  V.  Harris,  (Tex.  Civ.  A.)  172 
SW  1129.  (16)  An  Instruction  that 
actual  damages  mean  damages  that 
will  put  plaintiff  In  the  position  that 
he  was  in  before  he  was  injured  is 
equivalent  to  an  instruction  that  ac- 
tual damages  consists  of  such  sum 
as  will  compensate  plaintiff  for  what- 
ever actual  loss  he  sustained.  Smoak 
V.  Martin,  (S.  C.)  94  SB  869.  (16) 
Where  plaintiff's  evidence  establish- 
ing "proven  value"  of  personal  prop- 
erty destroyed  was  practically  un- 
challenged, and  It  did  not  appear  that 
there  was  any  market  value  for  the 
property  at  the  place  of  loss,  defend- 
ant was  not  prejudiced  by  the  court's 
substitution,  In  an  instruction  ^pon 
damages  for  such  destruction,  of  the 
words  "the  proven  value"  for  the 
words  "the  market  value."  Chesa- 
peake, etc.,  R.  Co.  V.  May,  120  Va. 
790,  92  SE  801.  (17)  Where,  in  an 
action  for  Injury  to  land  by  diverting 
water  on  It,  plaintiff  and  his  witness- 
es testified  as  to  the  market  value  of 
the  land,  and  plaintiff  was  Instructed 
to  confine  his  testimony  thereto,  in- 
structions on  the  measure  of  dam- 
ages, omitting  the  word  "market"  in 
referring  to  value  must  have  been 
understood  to  mean  market  value. 
St.  Louis,  etc.,  R.  Co.  v.  Miller,  107 
Ark.  276,  154  SW  956.  (18)  Also,  an 
Instruction  is  not  erroneous  for  using 
the  words  "reasonable  cash  value"  In- 
stead of  "reasonable  market  cash 
value."  Missouri,  etc.,  R.  Co.  v. 
Murray,  (Tex.  Civ.  A)  160  SW 
217. 

sa.  Rath  V.  Rath.  2  Nebr.  (Unoff.) 
600,  89  NW  612;  Graves  v.  HlUyer, 
(T*x.  Civ.   A.)    48   SW  889. 

83.  111. — Lake  Shore,  etc.,  R.  Co. 
V.  Conway,  169  111.  505,  48  NE  488 
[aff  67  111.  A.  155];  Keeler  v.  Herr, 
157   111.   57,   41  NE  750. 

Iowa. — Correll  v.  Cedar  Rapids,  110 
Iowa  333,  81  NW  724;  Kendall  v.  Al- 
bla.  73  Iowa  241,  34  NW  833. 

Minn. — Doran  v.  Elaton,  40  Minn. 
36,  41  NW  244. 

Mont. — Snyder  v.  Chinook,  48  Mont. 
484,  138  P  1090. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Tay- 
lor. (Civ.  A.)  156  SW  544;  Dublin 
Cotton  on  Co.  v.  Jarrard.  (Civ.  A.) 
40  SW  531  [aff  91  Tex.  289,  42  SW 
959];  Texas,  etc.,  'R.  Co.  v.  Woodall, 
2  Tex.  A.  Civ.  Cas.   §  471. 

Wash. — Wolf  V.  Hemrlch  Bros. 
Brewing  Co.,  28  Wash.  187,  68  P 
440. 

Wis. — Bading  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  106  Wis.  480,  81  NW 
861. 

84.  See  cases  Infra  this  note. 

[a]  XnatraottoBs  held  InoonalaUBt 
or  eoktntdtotoxT^Harrlaon  v.  Spring 
Valley  Hydraulic  Gold  Co.,  66  Cal. 
376,  4  P  381;  Scott  v.  Metropolitan 
R.  Co.,  16  D.  C.  162;  Wasson  v.  Palm- 
er, 13  Nebr.  376(«  14  NW  171;  Wilson 
V.  Atlantic  Coast  Line  R.  Co.,  142  N. 
C.  333,  55  SE  257:  Morrison  v.  Mc- 
Atee,  23  Or.  530,  32  P  400;  San  An- 
tonio, etc.,  R.  Co.  V.  Robinson,  73 
Tex.  277.  11  SW  327. 

[b]  Znatractlona  held- not  objeo- 
tioiUkbla. — Rice  V.  Whitmore,  74  Cal. 
619,  16  P  601.  5  AmSR  479;  Lyddon  v. 
Dose,  81  Mo.  A.  64;  Creech  v.  Creech, 
98  N.  C.  155,  3  SE  814;  Texas,  etfc.,  R. 
Co.  V.  McCraw,  43  Tex.  Civ.  A.  247,  96 
SW  82;  St.  Louis  Southwestern  R. 
Co.  V.  (bampbell,  32  Tex.  Civ.  A.  618, 
75  SW  564;  Collins  V.  Huffman,  4? 
Wash.  184,  93  P  220. 
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[$  378]  4.  InBtnictions  as  to  Particiilar  Mat- 
ters— a.  Aggravatioii  of  Frevions  Di8ability."i> 
Where  plaintiff  in  a  personal  injury  case  has  been 
suffering  from  a  previous  disability  or  infirmity,  the 
court  should  take  care  to  state  clearly  and  fully  the 
rule  of  recovery  in  such  case8,^°  and  a  refusal  to  so 
instruct  is  error.*'  Such  instruction  is  proper  where 
there  is  evidence  of  the  infirmity,  although  plaintiff 
himself  testifies  that  he  had  none,*^  although  of 
course  properly  refused  in  the  absence  of  evidence 
of  such  infirmity."* 

[i  379]  b.  pQty  to  Mitigate  Damages.""  Where 
the  issue  that  the  damages  have  been  agj^avated  or 
increased  is  involved,  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  plaintiff  must  have  used  pru- 
dence and  reasonable  care  and  diligence  not  to  aug- 
ment the  same,*'  and  also  to  tell  them  what  damages 


can  and  cannot  be  recovered  where  plaintiff  hag 
been  negligent."^  While  such  instructions  must  not 
absolve  plaintiff  from  acts  clearly  negligent,*'  re- 
quiring of  him  conduct  befitting  a  reasonably  pru- 
dent man  under  like  circumstances  is  sufficient;" 
and  no  particular  course  of  conduct  can  be  mapped 
out  as  the  only  proper  one,  unless  it  can  be  shown 
that  such  course  would  be  the  only  one  pursued  by 
a  reasonably  prudent  and  diligent  person.*'  A  fail- 
ure to  instruct  that  the  burden  of  proving  a  lack 
of  care  upon  the  part  of  plaintiff  is  on  defendant, 
after  a  proper  instruction  as  to  the  necessary  care 
required  of  plaintiff,  is  not  error,  although  such  in- 
struction might  properly  be  given,*'  Instructions 
as  to  the  duty  to  minimize  damages  are  properly 
refused  where  the  issue  is  not  presented  by  the 
pleadings  and  evidence.*' 


85.  BlKbt  to  r*oOT«r  for  see  supra 
{   73. 

86.  Colo. — Denver  v.  Hyatt,  28 
Colo.  129,  63  P  403. 

Ky.— Taylor  Coal  Co.  v.  Miller,  168 
Ky.  719,  182  SW  920;  Louisville,  etc., 
R.  Co.  V.  Kinsman,  86  SW  264,  18 
KyL  82. 

Mo. — Marshall  v.  Kansas  City,  93 
Mo.  A.  1S4. 

Tex. — Nix  ▼.  San  Antonio  Tract  Co., 
(Civ.  A.)  94  SW  336:  St.  Louis  South- 
western H.  Co.  v.  Hall,  (Civ.  A.)  92 
SW  1079;  Williams  v.  Houston  Elec- 
tric Co.,  (CIV.  A.)  85  SW  489  (reh 
den   (Civ.  A.)  85  SW  1160]. 

Wash. — Hoyt  v.  Independent  As- 
phalt Pay.  Co.,  62  Wash.  672,  101  P 
867. 

Wis. — ^Woodward  v.  Boscobel,  84 
Wis.  226,  54  NW  332. 

[a]  Uurtmotloa*  aiutalBaa. — In- 
diana Union  Tract.  Co.  v.  Ohne,  45 
Ind.  A.  632,  89  NE  607;  Flllingrham 
v.  Michigan  United  R.  Co.,  154  Mich. 
223,  117  NW  635;  Remey  v.  Detroit 
United  R  C^>.,  141  Mleh.  116,  104  NW 
420;  Hunter  v.  Durand,  137  Mich.  53, 
100  NW  191 ;  Leslie  v.  Jackson,  etc.. 
Tract.  Co.,  134  Mich.  618,  96  NW  580; 
Wellman.  v.  Metropolitan  St.  R.  Co., 
219  Mo.  126.  118  SW  31;  Copeland  v. 
Wabash'  R.  Co.,  175  Mo.  650,  75  SW 
106;  Ft.  Worth,  etc.,  R.  Co.  v.  Mor- 
rison, (Tex.  Civ.  A.)  139  SW  854; 
Roberts  v.  Galveston,  etc.,  R.  Co.,  58 
Tex.  Civ.  A.  321,  124  SW  230;  Brltz  v. 
Houlehan,  77  Wash.  606.  137  P  1035. 

[b]  Bequestad  Inatmotloa  IioM 
properly  refnaed. — KUifT  v.  Oreson 
R.,  etc.,  Co.,  53  Or.  66,  99  P  76. 

[c]  Form. — Beauerle  v.  Michigan 
Cent.  R.  Co.,  162  Mich.  345,  116  NW 
424. 

87.  Rock  Island  v.  Starkey,  189 
111.  515,  59  NB  971  (rev  91  ill.  A. 
692]. 

88.  Gulf,  etc.,  R.  Co.  v.  Brown,  16 
Tex.  Civ.  A.  93,  40  SW  608. 

89.  Phlppen  v.  Bay  Cities  Cons. 
R.  Co.,  110  Mich.  351,  68  NW  216.  To 
same  effect  Canfleld  v.  Chicago,  etc., 
R,   Co.,    78    Mich.   356.    44   NW   385. 

[a]  Brldenoa  held  rafflolent  to 
waxTsnt  instmotlon. — Hudson  v. 
Brown  Lumber  Co.,  80  Or.  506.  164  P 
533;  Onlveston,  etc.,  R.  Co.  v.  Coker, 
(Tex.  Civ.  A.)  135  SW  179. 

90.  Bight  to  reooTor  for  avoldaU* 
ooMoqnences  see   supra   }(   96-104. 

91.  Ga. — Southern  R.  Co.  v.  Wil- 
liams, 139  Oa.  339,  77  SB  168;  Ak- 
ridge  V.  Atlanta,  etc.,  R.  Co.,  90  Ga. 
232.  16  SB  81. 

Iowa. — White  v.  Chicago,  etc.,  R. 
Co.,  145  Iowa  408,  124  NW  309. 

Nebr.— Swift  v.  Blelse,  63  Nebr. 
739.  89  NW  310,   57   LRA  147. 

Or. — Hahn  v.  Mackay.  63  Or.  100, 
126  P  12.   126  P  991. 

Pa. — Leitrell  v.  Delaware,  etc.,  R. 
Co.,  232  Pa.  475,  81  A  643,  48  LRANS 
114. 

Tex. — International,  etc.,  R.  Co.  v. 
Duncan.  55  Tex.  Civ.  A.  440,  121  SW 
362;    St.    Louis,    etc.,    R.    Co.    v.    Ball, 


28  Tex.  Civ.  A.  287,  66  SW  879;  Gal- 
veston, etc.,  R.  Co,  v.  Kinnebrew,  7 
Tex.  Civ.  A.  549,  27  SW  631. 

Wash. — Harvey  v.  Tacoma  R.,  etc, 
Co.,  64  Wash.  143,  116  P  644. 

But  see  Kaler  v.  Swift,  173  111.  A. 
135. 

[a]  AppUeatioBa  of  ttd». — (1) 
Where  there  is  evidence  showing  that 
plaintiff  desired  to  aggravate  the 
damages,  it  is  reversible  error  to  re- 
fuse to  instruct  that  he  cannot  re- 
cover for  the  damages  accrued  from 
the  act  which  he  sought  to  bring 
about.  Galveston,  etc.,  R.  Co.  v.  Kin- 
nebrew, 7  Tex.  Civ.  A.  549,  27  SW 
631.  (2)  Under  Civ.  Code  (1910)  J 
4398,  making  it  plaintiff's  duty  to  re- 
duce damages,  an  instruction  Is  er- 
roneous which  omits  the  question 
whether  it  was  practicable  for  a 
shipper  to  lessen  the  damages  to  a 
shipment  of  lumber  by  diligence  In 
disposing  of  that  which  was  not  de- 
stroyed, there  being  evidence  that  a 
large  part  of  the  lumber  was  unin- 
jured. Southern  R.  Co.  v.  Williams, 
139  Oa.  339.  77  SB  168.  (3)  Medical 
evidence  that,  by  an  operation  at 
small  expense  and  without  serious 
danger,  much  of  the  pain  in  plaintiff's 
Injured  fingers  could  be  obviated, 
and  there  would  be  more  freedom  in 
bending  and  less  tenderness,  should 
have  been  submitted  by  a  proper  in- 
struction for  consideration  of  the 
Jury  in  determining  the  amount  of 
damages.  White  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  408,  124  NW  309. 

[b]  Zastraetiona  hold  miAcimt.— 
(1)  In  general.  Ward  v.  Ely-Walker 
Dry  Goods  Bldg.  Co.,  248  Mo.  348,  154 
SW  478,  45  LRANS  550:  Tllghman  v. 
Seaboard  Air  Line  R.  Co.,  167  N.  C. 
163,  83  SB  315,  1090  [rev  on  other 
grounds  237  U.  S.  499,  36  SCt  653.  69 
L.  ed.  1069].  (2)  As  to  duty  of  plain- 
tiff to  minimize  damage  by  sale  of 
timber  damaged  by  fire.  .Corvallts, 
etc.,  R,  Co.  v.  U.  S.,  191  Fed.  810.  112 
CCA  64.  (3)  Injury  to  person.  Tlg- 
german  v.  Butte,  (Mont.)  119  P  477; 
El  Paso  Electric  R.  Co.  v.  Shaklee, 
(Tex.  Civ.  A.)  138  SW  188;  St.  Louis 
Southwestern  R.  Co.  v.  Parks.  40 
Tex.  Civ.  A.  480,  90  SW  843:  Robert- 
son V.  Texas,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  79  SW  96:  Propsom  v.  Leatham, 
80  Wis.  608.  50  NW  586. 

fcj  XnatTuettoB  hold  bad^— Elliott 
v.  Kansas  City,  174  Mo.  654,  74  SW 
617;  Hoseth  v.  Preston  Mill  Co.,  49 
Wash.  682.  96  P  42.3. 

[d]  Bvldenca  liald  not  to  raoixir* 
laatniotloii.— McGarrahan  v.  New 
York,  etc..  R.  Co.,  171  Mass.  211,  50 
NB  610;  Cane  Belt  R.  Co.  v.  Crosson, 
39  Tex.  Civ.  A.  369,  87  SW  867. 

te]       Form. — Personal  Injuries. 

Louisville,  etc..  R.  Co.  v.  Mount,  125 
Ky.  593.  101  SW  1182,  31  KyL  210. 

92.  Chicago,  etc.,  R.  Co.  v.  Meech. 
163  111.  305.  45  NB  290;  Memphis  St. 
R.  Co.  V.  Haynes.  112  Tcnn.  712,  81 
.SW  374;  Naahvllle.  etc.,  R.  Cto.  v. 
Overcast,  3  Tenn.  Civ.  A.  235;  Donada 


V.  Power,  (Tex.  Civ.  A.)  184  SW  79S. 
(Civ.  A.)  186  SW  871;  Galveston,  etc., 
R.  Co.  V.  Kurtz.  (Tex.  Civ.  A.)  147 
SW  668;  Throckmorton  v.  Missouri, 
etc.,  R.  Co.,  14  Tex.  Civ.  A.  222,  39  SW 
174:  Belnap  v.  Widdlson,  32  Utah  246, 
90  P  393.  See  also  Galveston,  etc.,  R. 
Co.  V.  Hubbard,  (Tex.  Civ.  A.)  70  SW 
112  (holding  objectionable  an  instruc- 
tion which  might  have  been  under- 
stood by  the  Jury  as  defining  the  is- 
sue to  be  whether  or  not  the  entire 
Injury  as  distinguished  from  the  ag- 
gravation was  caused  by  plaintiff's 
inattention). 

93.  Crete  v.  Chllds.  11  Nebr.  252, 
9   NW  55. 

94.  Mich. — Moore  v.  Kalamazoo, 
109  Mich,   176,  66   NW  1089. 

Oh. — Smith  v.  Smith,  10  Oh.  Dec. 
(Reprint)   4«4,  21  CIncLBul  295. 

Pa. — Benson  v.  Altoona,  etc,  R, 
Co.,  228  Pa.  290,  77  A  492;  Vallo  v. 
U.  S.  Express  Co.,  147  Pa.  404.  23  A 
594,  30  AmSR  741,   14  LRA   743. 

Wash. — Rows  V.  Whatcom  County 
R.,  etc,  Co.,  44  Wash.  658,  87  P  921. 

Wis. — Page  V.  Sumpter,  63  Wis. 
652.    U    NW  60. 

95.  Ark. — Chicago,  etc,  R.  Co.  v. 
Floyd,  171  SW  913. 

Ga. — Southern  R.  Co.  v.  Cunning- 
ham,  123  Ga    90,   50  SE  979. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ba- 
ker, 158  Ky.  224,  164  SW  799;  Cen- 
tral Pass.  R.  Co.  V.  Rose,  14  KyL 
204. 

N.  T.— Blate  v.  Third  Ave.  R.  Co„ 
44  App.  Div.  163,  60  NYS  732. 

R.  I. — O'Donnell  v.  Rhode  Island 
CJo.,  28  R.  I.   245,  ««  A  578. 

Va. — Roanoke  R.,  etc..  Co.  v.  Ster- 
rett.  Ill  Va.  293,  68  SE  998. 

[a]  IllnatratloBs. — (1)  Refusal  of 
an  Instruction  which  required  plain- 
tiff to  follow  physician's  advice,  and 
giving  in  lieu  thereof  one  merely  te- 
quiring  him  to  exercise  ordinary  care 
is  proper.  Louisville,  etc.,  R.  Co.  v. 
Baker,  liiS  Ky.  224.  164  SW  799.  C) 
An  instruction  that  if  a  personi  suing 
for  personal  Injuries,  refused  to  sub- 
mit to  physicians'  treatment  or  to 
follow  their  instructions,  she  could 
not  recover  ."lo  far  as  her  Injurle.i 
were  aggravated  by  such  refusal. 
was  properly  modified  to  require  a 
finding  that  the  refusal  Was  i!lnrea- 
sonable  where  the  physicians  were 
defendant's  surgeons.  Roanoke  R.. 
etc,  Co.  V.  Sterrett  111  Va.  293,  68 
SE  998. 

96.  Citizens'  St.  R.  Co.  v.  Hobbs. 
16  Ind.  A.  610.  43  NE  479.  44  NE  377. 

97.  Steinman  v.  Tailoring  Co..  99 
Kan.  699,  1S8  P  452;  Illinois  Cent.  R. 
Co.  V.  Poston,  (Ky.)  125  SW  258:  San 
Antonio,  etc.,  R.  Co.  v.  Muecke,  47 
Tex.  Civ.  A.  380,  105  SW  1009. 

[a]  mnatratloii. — ^Where  a  female 
passenger,  after  being  at  a  station 
at  night,  fell  through  a  cattle  guard 
and  so  Injured  herself  that  she  suf- 
fered a  miscarriage,  and  her  failure 
to  follow  the  advice  of  her  physician 
to  remain  at  home  after  her  accident 


For  totor  OMes,  darelopmanta  and  tbmngam  in  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  nvmber. 


§§  380-381] 


DAMAGES 


[17  C.  J.]     1075 


[i  380]  c.  Pain  and  Snffering— (1)  In  OeneraL 
As  physical  pain  and  mental  suffering  are  legitimate 
items  of  damage  when  caused  by  an  injnry,*'  an  in- 
struction authorizing  the  jury  to  consider  the  same 
in  actions  for  personal  injury  is  ordinarily  proper  "" 
and  necessary;^  and  a  charge  to  consider  plaintiff's 
suffering  in  body  and  mind  refers  only  to  mental 
suffering  caused  by  and  inseparable  from  physical 
pain.'  An  instruction  that  the  jury  might  take 
into  consideration  plaintiff's  pain  and  suffering, 
both  mental  and  physical,  caused  by  the  injury,  and 
probable  future  suffering  bs  a  result  of  the  injury, 
is  not  objectionable  on  the  ground  that  it  permits 
a  recovery  for  mental  suffering  disconnected  with 
physical  injury.*  As  it  is  impossible  to  offer  spe- 
cific evidence  of  the  pecuniary  amount  of  such  dam- 


ages,* it  is  proper  to  instruct  that  they  should  be 
left  to  the  sound  discretion  '  or,  at  least  where  there 
is  express  statutory  sanction  for  the  phrase,  the  en- 
lightened conscience  of  impartial  jurors;'  but  thi» 
does  not  mean  that  the  jury  should  be  allowed  to 
consider  them  as  an  independent  item  of  damage,  to 
be  compensated  by  a  sum  of  money  that  may  be 
regarded  as  a  pecuniary  equivalent.'  Instructions 
should  not  be  so  framed  as  to  authorize  the  jury 
to  make  an  award  where  there  is  no  evidence  on 
which  \o  base  it ' 

[i  381]     (2)    rntnre    Consequences;    Pain   and 
Sujrering."    When  there  is  evidence  in  the  case  that  . 
there  will  be  future  effects  from  an  injury,  an  in- 
struction which  justifies  an  inclusion  of  them  in  an 
award  of  damages  is  proper,^"  as,  for  example,  an 


and  keep  qaiet  ha4  nothins  to  do 
with  her  miscarriage,  there  was  no 
basis  for  an  instruction  that  If  she 
failed  to  use  care  to  arrest  and  pre- 
vent a  miscarriage,  and  it  resulted 
from  such  failure,  she  could  not  re- 
cover. Illinois  Cent.  R.  Co.  v.  Poston, 
(Ky.)  125  SW  25S. 

96.     See  supra  i  150. 

99.  Nashville,  etc.,  R.  Co.  v.  Mil- 
ler, 120  Ga.  453.  47  SB  969,  67  LRA 
87,  1  AnnCas  210;  West  Chicago  St. 
R.  Co.  v.  Lups,  74  111.  A.  420;  Gulf, 
etc.,  R.  Co.  V.  SUUphant,  70  Tex.  «23, 
8  SW  fi73;  Ft.  Worth,  etc..  R.  Co.  v. 
WInlnger,  (Tex,  Civ.  A.)  151  SW  586; 
Missouri,  etc.,  R.  Co.  v.  Hagan,  42 
Tex.  Civ.  A.  133.  93  SW  1014;  St. 
Louis  Southwestern  R  Co.  v,  Dixon, 
(Tex.  Civ.  A.)  91  SW  626;  Texas,  etc., 
R.  Co.  v.  Scruggs,  23  Tex.  Civ.  A.  712, 
58  SW  186:  Pumorlo  v.  Merrill.  125 
Wis.  102.  103  NW  464. 

[a]  imirucUoM  aphaU^d)  In 
general.  Colorado  Springs,  etc.,  R. 
Co.  v.  Allen,  48  Colo.  4,  108  P  990; 
Evanston  v.  Richards,  224  111.  444, 
79  NE  673  (allowing  recovery  for 
"pain  and  anguish");  FuUerton  v. 
Fordyce,  144  Mo.  519,  44  SW  1053; 
Olmstead  v.  Red  Cloud,  86  Nebr.  528, 
125  NW  1101;  Calder  v.  Southern  R. 
Co..  89  S.  C.  287,  71  SE  841,  AnnCas 
1913A  894;  Galveston,  etc.,  R.  Co.  v. 
Paschall,  41  Tex.  Civ.  A.  357.  92  SW 
44<;  Boltx  v.  Sullivan,  101  Wis.  508,  77 
NW  870.  (2)  An  Instruction  that  the 
Jury  might  consider  the  physical  And 
mental  pain  "suffered,"  and  the  ex- 
tent and  character  of  suffering,  men- 
tally and  physically,  and  Its  duration 
and  severity,  refers  to  past  physical 
and  mental  pain.  Ryan  v.  Oakland 
Gas,  etc.,  Co.,  21  Caf.  A.  14,  130  P 
693.  (3)  That  the  Jufy  may  consider 
"a  fair  compensation  for  the  physi- 
cal and  mental  suffering  caused  by 
the  injury"  merely  allows  the  Jury  to 
give  compensation  for  the  personal 
suffering  of  plaintiff  caused  by  the 
injury.  Hclntyre  v.  Qlblln,  26  L.  ed. 
572. 

[b]  Ch*  WoiA  'Omzt,"  when  used 
In  an  Instruction  that  plaintiff  may 
recover  If  hurt,  la  sufficiently  broad 
to  authorize  a  recovery  for  both  men- 
tal and  physical  pain,  Pronlc  v. 
Brooklyn  Heights  R.  Co.,  68  App.  Dlv. 
390,  74  NYS  375. 

1.  Iseman  v.  Book  Shoe  Co.,  25  Pa. 
Dlst.   443. 

X  Western  Brewery  Co.  v.  Mere- 
dith, 166  111.  306,  46  NE  720.  To  a 
similar  effect  see  Cicero,  etc.,  R.  Co. 
V.  Brown,  198  111.  274,  61  NE  1093; 
Chicago,  etc.,  R.  Co.  v.  Anderson,  182 
111.  298,  55  NE  366;  Cushman  v.  Car- 
tondale  P^iel  Co.,  116  Iowa  618,  88 
NW  817;  Fleming  v.  Shenandoah,  71 
Iowa  456,  32  NW  456;  Missouri,  etc., 
R.  Co.  V.  Brown,  (Tex.  Civ.  A.)  140 
SW  1172.  But  see  Bovee  v.  Danville, 
ii  Vt.  183  .(construing  a  charge  au- 
thorizing compensation  for  "suffer- 
ing" and  for  "any  injury  to  her  feel- 
ings" not  to  use  the  terms  synony- 
mously and  holding  that  it  is  there- 
fore erroneous). 

3,  Kansas  City  Southern  R.  Co.  v. 
Rogers.  203  Fed.  462,  121  CCA  586. 


4k     See  supra  {  ^21. 

5.  Montgomery,  etc.,  R.  Co.  v.  Mal- 
lette,  92  Ala.  209,  9  S  363;  Southern 
Bell  Tel.,  etc.,  Co.  v.  Jordan,  87  Oa. 
68.  3  SB  202. 

6.  Betts  Co.  V.  Hancock.  U9  Ga. 
198.  77  SB  77:  Under  v.  Brown.  137 
Ga.  352,  73  SB  734;  Atlanta,  etc.,  R. 
Co.  V.  Gardner,  122  Ga.  82,  49  SE 
818;  Southern  R.  Co.  v.  Grasham,  114 
Ga.  183,  39  SE  883;  Augusta,  etc..  R. 
Co.  V.  Randall,  86  Ga.  297.  11  SB  706; 
Western,  fete,  R,  Co.  v.  Abbott,  74  Ga. 
851;  L,amb  v.  Kennedy,  15  Ga.  A.  533, 
83  SE  796;  Rome  v.  Ford,  IS  Oa.  A. 
386,  79  SE  243;  Savannah  v.  Du  Four, 
13  Oa.  A.  64,  78  SE  779. 

[a]  Soop*  aad  «actont  of  rnl«<^(l) 
The  court  should  charge.  In  the  lan- 
guage of  the  statute,  that  the  amount 
of  damages  is  left  to  "the  enlightened 
consciences  of  Impartial  Jurors,"  and 
not  to  "the  sound  discretion  of  im- 
partial Jurors."  Rome  v.  Harris,  12 
Ga.  A.  756,  78  SE  476.  (2)  An  in- 
struction of  this  kind  should  not  be 
given  where  a  recoveiT  is  sought  for 
damages  other  than  for  pain  and  suf- 
fering. Wadley  v.  Dooly,  138  Ga.  275, 
75  SE  153;  Southern  R.  Co.  v.  Nap- 
pier,  138  Ga.  81,  74  SE  778;  Macon 
R.,  etc.,  Co.  V.  Vining,  120  Ga.  511, 
48  SE  232;  Macon,  etc..  R.  Co.  v.  Mc- 
Lendon,  119  Oa.  297,  46  SE  106; 
Southern  R.  Co.  v.  Bryant,  105  Ga. 
316,  31  SE  182.  (3)  An  instruction  of 
this  kind  should  not  be  given  where 
there  are  elements  of  damage  sus- 
ceptible of  more  precise  admeasure- 
ment. Southern  R.  Co.  v.  Davis,  132 
Ga.  812,  66  SE  131;  Atlantic,  etc.,  R. 
Co.  V.  Bowen,  126  Ga.  460,  54  SE  106. 
(4)  At  any  rate  not  unless  the  differ- 
ent classes  of  damages  are  clearly 
distinguished.  Georgia,  etc.,  R.  Co. 
V.  Wright,'  130  Oa.  <96,  61  SB  718; 
Southern  R.  Co.  v.  Broughton,  128 
Oa.   814,  68  SE  470. 

7.  Whitehead  v.  Pittsburg  R.  Co.. 
230  Pa.  79,  79  A  240:  McLane  v.  Pitts- 
burg R.  Co.,  230  Pa.  29,  79  A  287; 
Ooodhart  v.  Pennsylvania  R.  Co.,  177 
Pa.  1,  36  A  191,  55  AmSR  70S  (expl 
and  dlst  Machen  v.  Pittsburg,  etc.. 
Pass.  R.  Co.,  13  Pa.  Super.  642];  Ba- 
ker V.  Pennsylvania  Co.,  142  Pa.  503, 
21  A  979,  12  LRA  698.  See  Bamford 
V.  Pittsburgh,  etc..  Tract.  Co.,  194 
Pa.  17.  44  A  1068  [foil  Blakley  v. 
Pittsburg  R.  Co..  243  Pa.  250,  90  A 
72]  (holding  that,  whore  there  is  no 
suggestion  that  pain  and  -suffering 
have  a  positive  price  or  market  value, 
an  instruction  that  an  allowance  may 
be  made  therefor  by  way  of  compen- 
sation is  not  error);  Giblln  v.  Mc- 
Intyre,  2  Utah  384  (holding  that  an 
Instruction  that  "If  the  Jt»ry  find  for 
the  plaintiff,  they  may,  in  computing 
the  damages,  take  into  consideration 
the  expenses  of  his  care,  and  a  fair 
compensation  for  the  physical  and 
mental  suffering  caused  by  the  in- 
Jury"  did  not'  Imply  that  they  should 
consider  mental  suffering  as  a  dis- 
tinct item). 

[a]  AppUcatlona  of  ml«.^(l) 
'Where  the  court  has  stated  that  It  is 
difncult  to  give  a  money  value  to 
pain  and  suffering,  and  that  perhaps 


no  person  would  voluntarily  endure 
the  pain  and  suffering  involved  in 
the  case  in  question  for  any  amount, 
it  is  error  to  add  that  if  the  J^ry  And 
for  plaintiff  thiy  should  fix  some 
sum  which  would  be  a  compensation 
for  his  pain  and  suffering.  Baker  v. 
Pennsylvania  Co.,  142  Pa.  603,  21  A 
979,  12  LRA  698.  (2)  An  instruction 
that  "pain  and  suffering  cannot  be 
bought  and  sold  like  merchandise. 
No  man  would  take  any  amount  of 
money  to  subject  himself  to  pain  and 
suffering  of  the  character  suggested 
in  many  of  the  cases  we  try  here"  is 
erroneous.  Whitehead  v.  Pittsburg 
R.  Co.,  230  Pa.  79,   79  A  240. 

8.  tilrder  v.  Brown,  137  Ga.  862, 
73  SB  734;  Hoover  v.  Haynes,  65 
Nebr.  667,  665.  91  NW  392,  93  KW 
732. 

"Ordinarily  no  direct  proof  can  be 
had  as  to  the  injury  to  feelings,  and 
mental  pain  and  anguish.  These 
matters  must  be  determined  from  the- 
circumstances  of  the  case  as  disclosed 
by  the  evidence;  but  the  Jury  can  not 
act  capriciously,  and  allow  damages 
for  Imaginary  injuries  not  warranted 
by  the  evidence.  Care  should  be 
taken  not  to  allow  the  Jury  to  be- 
misled  In  that  regard."  Hoover  v. 
Haynes,  supra. 

9.  Aa  olrngMBt  of  damsgo  see  su- 
pra i  94. 

10.  U.  S. — Chesapeake,  etc.,  R.-C0. 
V.  Charnahan,  241  U.  S.  241,  36  SCt 
594,  60  L.  ed.  979  [aff  118  Va.  46,  86. 
■SE  863],  See  Kansas  City,  etc.,  R. 
Co.  V.  Stoner,  48  Fed.  209,  1  (X:A  231 
(holding  that  an  Instruction,  the- 
meaning  of  which  the  Jury  might  un- 
derstand to  be  that  the  result  must 
be  absolutely  and  not  reasonably  per- 
tain, should  not  be  given). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Bird. 
106  Ark.  177.  182,  163  SW  104  {cit 
CycJ. 

HI. — Swlncsynakl  v.  Kelly  Coal  Co., 
161  111.  A.  168;  Rumpza  v.  Knicker- 
bocker Ice  Co.,  148  111.  A.  433;  Se- 
bastian V.  Chicago  Coated  Board  Co., 
144  111.  A.  604.  See  Fraser  v.  Harper 
House  Co..   141   111.  A.   390. 

Iowa. — ^Worez  v.  Des  Moines  City 
R.  Co.,  176  Iowa  1,  166  NW  867. 

Kan. — Barbour  v.  Rosedale.  82  Kan. 
213,  ft7  P  668. 

Ky. — South  Covington,  etc.,  R.  Co. 
V.  Hardy,  152  Ky.  374,  153  SW  474.  44 
LRANS  32;  Broadway  Coal  Mln.  (^o. 
V.  Southard.  144  Ky.  453,  139  SW 
747, 

Mo. — Chilton  V.  St  Joseph,  143  Mo. 
192,  44  SW  766:  Clark  T.  Dunham. 
(A.)  179  SW  796;  Bethel  v.  St.  Jo- 
seph, 184  Mo.  A.  388,  171  SW  42: 
Hales  V.  Raines,  146  Mo.  A.  232,  130 
SW  426;  Olbbs  v.  Poplar  Bluff  Light, 
etc.,  Co.,  142  Mo.  A.  19.  125  SW  840. 

Nebr. — Carlon  v.  City  Sav.  Baifk, 
85  Nebr.  669,  124  NW  91. 

N.  Y. — Ayres  v.  Delaware,  etc.,  R. 
Co.,  158  N.  Y.  254.  53  NE  22  faff  4 
App.  Dlv.  611,  40  NYS  11];  Curtiss  v. 
Rochester,  etc,  R.  Co.,  20  Barb.  282 
[aff  18  N.  T.   634.  76  AmD  268]. 

Tex. — El  Paso  Electric  R,  <3o.  v. 
Kendall,  38  Tex.  Civ.  A.  221,  86  SW" 
61. 
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iustmction  permitting  a  recovery  for  future  pain 
and  Buffering."  It  is  otherwise,  of  course,  in  the  ab- 
sence of  such  evidence.'^  Such  an  instruction  must 
be  80  framed  as  not  to  permit  a  recovery  for  mere 

To  like  effect  see  Terkes  v.  North- 
ern Pac.  R.  Co.,  112  Wis.  184.  88  NW 
83,  88  AmSR  961. 

[a]  Instmatlon  nataliiML— Mun- 
cle  Pulp  Co.  V.  Hacker,  87  Ind.  A. 
194,  76  NE  770;  Hallum  V.  Omro,  122 
Wis.   837.    99    NW   1051. 

[b]  XaatrootloB.  held  bad^^In  an 
action  for  personal  injuriea,  it  was 
held  Improper  in  instructing  the  Jury 
to  call  their  special  attention  to  fu- 
ture deprivation  or  loss  of  health, 
since  future  pain  and  deprivation  of 
health  are  necessarily  Included  in  the 
permanent  reduction  in  plaintiff's 
earning  power,  and  to  thus  single 
them  out,  gives  undue  importance  to 
them.  Green  v.  Richmond,  7  Ky.  Op. 
434. 

[c]  gpriu,  Knudsen  v.  Muskegon, 
168  Mich.  185,  122  NW  619. 

11.  Ark.— Scullln  v.  Vlnlng,  127 
Ark.  124,  191  8W  924;  Pine  Bluff,  etc., 
R.  Co.  V.  Washington,  116  Ark.  179, 
172  SW  872. 

111. — Chicago,  etc.,  R.  Co.  v.  Ullrich, 


speculative  consequences.^*  It  has  been  held  that 
9,  charge  to  consider  the  effects  "likely"  to  accrue 
from  an  injury  is  not  objectionable  on  this  ground,** 


213  111.  170,  173,  72  NE  815  tcit  Cycl. 

Iowa. — Garvey  v.  Boody-Holland, 
178  Iowa  273,  165  NW  1027;  Buce  v. 
Eldon,  122  Iowa  92,  97  NW  989.  See 
Miller  V.  Boone  County,  96  Iowa  6, 
88  NW  862  (holding  that  an  instruc- 
tion need  not  expressly  charge  that 
the  jury  must  base  their  delibera- 
tions upon  the  evidence,  where  the 
Injury  is  shown  beyond  all  question 
to  be  permanent). 

Ky. — Alexander  v.  Humber,  86  Ky. 
666,  6  SW  453,  9  KyL  734. 

Mich.— Beattle  v.  Detroit.  137  Mich. 
319,  100  NW  674. 

N.  T. — Clarke  v.  Westcott,  168 
N.  T.  736.  63  NE  1124  faff  3  App.  Dlv. 
603,  37  NTS  1111];  Koetter  v.  Man- 
hattan R.  Co.,  13  NTS -468  [aff  129 
N.  T.  668  mem,  30  NE  65  mem]. 

Tex.— Wichita  Cotton  Oil  Co.  v. 
Hanna.  (Civ.  A.)  139  SW  1000;  Citi- 
zens R.  Co.  V.  Atwood,  (Civ.  A.)  138 
SW  1101;  Mexican  Cent.  R.  Co.  v. 
Mitten,  13  Tex.  Civ.  A.  653,  36  SW 
282. 

Wash. — Passage  v.  Stimson  Mill 
Co.,  62  Wash.   661,   101  P  239. 

Wis. — Nichols  V.  Brabason,  94  Wis. 
649,  69  NW  342. 

[a]  niVBtratlOB.— An  Instruction 
authoriilng  a  recovery  for  future 
pain  and  sufTering  Is  not  Improper, 
where  there  is  evidence  that  plaintiff 
had  suffered  severe  pain  to  the  time 
of  trial,  and  had  not  then  fully  re- 
covered, although  the  pain  was 
caused  by  a  physical  condition  which 
she  had  not  pleaded,  but  which  evi- 
dence admitted  without  objection 
showed  might  have  resulted  from  the 
accident.  BtAsc  v.  Eldon,  122  Iowa 
92,    97    NW   989. 

[b]  nurtrwitloiis  •turtalnaO. — Ryan 
V.  Gas,  etc.,  Co.,  21  Cal.  A.  14,  130 
P  693;  Scally  v.  Oarratt,  11  Cal.  A. 
138.  104  P  325;  Achey  v.  Marion.  126 
Iowa  47,  101  NW  435;  Leedy  v.,Hoo- 
ver.  160  Mich.  449,  126  NW.  394; 
Wright  v.  Kansas  City,  187  Mo.  678, 
86  SW  452;  Samarra  v.  Allegheny 
Valley  St.  R.  Co.,  238  Pa.  489,  86  A 
281;  Galveston,  etc.,  R.  Co.  v.  Smith, 
(Civ.  A.)  98  SW  184  [aff  100  Tex.  267, 
98  SW  240];  Missouri,  etc.,  R.  Co.  v. 
Nesblt,  40  Tex.  Civ.  A.  209,  88  SW 
891. 

[c]  Xnatnwtlon  held  not  to  pwmlt. 
— Petterman  v.  Burlington,  (Iowa) 
153  NW  164;  Moore  v.  Missouri  Pac. 
R.  Co.,  136  Mo.  A.  210,  116  SW  440. 

rd]  Bvldsno*  lisld  to  mmoit  la- 
rrtraottoa.— (1)  Generally.  St.  Louis 
Southwestern  R.  Co.  v.  Overton.  114 
Ark.  98,  169  SW  864:  Ashley  v.  Sioux 
City,  (Iowa)  93  NW  303:  Melville  v. 
Rollwage,  171  Ky.  607,  188  SW  638. 
LRA1917B  133;  Brohammer  v.  I>acer, 
(Mo.  A.)  194  SW  1072;  Hlllerbrand  v. 
May    Mercantile    Co.,    (Mo.    A.)    121 


SW'326:  Missouri,  etc,  R.  Co.  v.  Far- 
rls,  (Tex.  Civ.  A.)  124  SW  497:  Mis- 
souri, etc.,  R.  Co.  v.  Bush,  28  Tex. 
Civ.  A.  69,  120  SW  224;  Schabow  v. 
Wisconsin  Tract.,  etc.,  Co.,  162  Wis. 
176,  165  NW  951;  Baerman  v.  Chica- 
go, etc,  R.  Co.,  163  Wis.  236,  140  NW 
1119.  (2)  In  an  action  for  personal 
injuries,  evidence  that  plaintiff's  in- 
Jury  caused  an  incurable  spinal  dis- 
ease, and  that  during  the  whole  time 
from  the  accident  to  the  trial,  nine- 
teen months,  his  suffering  had  been 
continuous.  Is  sufltclent  to  warrant 
the  Jury  In  allowing  damages  for  fu- 
ture pain.  Weller  v.  Manhattan  R. 
Co.,  63  Hun  372,  6  NTS  320  taff  127 
N.  T.  669  mem,  28  NE  255  mem].  (3) 
Although  no  witness  states  that 
plaintiff  will  suffer  in  the  future,  it 
IS  proper  to  authorize  the  Jury  to 
consider  such  future  pain  and  suffer- 
ing as  It  Is  reasonably  certain  from 
the  evidence  that  he  will  be  obliged 
to  endure  as  a  result  of  his  Injury, 
there  being  testimony  that  he  Is  per- 
manently Injured,  that  as  a  result 
he  has  hernia,  curable  only  try  an  op- 
eration, and  that  he  Is  partially  par- 
alysed and  has '  frequent  attacks  of 
vomiting  blood.  Smith  v.  Sioux  City, 
119    Iowa    60,    93    NW    81. 

[e]  Fornix— Annapolis  v.  StalUngs, 
125  Md.  143,  93  A  974. 

la.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Llndeman,   143   Fed.   946.   76   CCA  18. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Bird, 
106  Ark.  177,  182,  163  SW  104  [cit 
Cyo]. 

Colo. — Cookman  v.  C:aldweU,  170  P 
962. 

Conn. — Johnson  v.  Connecticut  Co., 
86  Conn.  438,  88  A  530. 

111. — Knickerbocker  Ice  Co.  v.  Ley- 
da,  128  111.  A.  66;  Springfield  Cons.  R. 
CO.  T.  Farrant,  121  111.  A.  416.  See 
Smith  V.  Chicago  City  R.  Co.,  16»  UL 
A.  670. 

Iowa. — ^Worez  v.  Des  Moines  City 
R.  Co.,  175  Iowa  1,  166  NW  867;  Lut- 
termann  v.  Romey,  143  Iowa  233,  121 
NW  1040;  Wheeler  v.  Boone,  108  Iowa 
236,  78  ^IW  909,   44  LRA  821. 

Ky. — Green  v.  Richmond,  7  Ky.  Op. 
484. 

Mich. — Bannlgan  v.  Woodbury,  166 
Mich.  491,  132  NW  77. 

N.  T. — Reardon  v.  Third  Ave.  R. 
Co.,  24  App.  Div.  163,  48  NTS  1005; 
Mosher  v.  Russell,  44  Hun  12;  Hess 
V.  Methodist  Book  Concern,  146  NTS 
143. 

S.  D.— Miller  v.  MoConnell,  23  S.  D. 
137,    120    NW    288. 

[a]  laatmetloa  approTsd. — Steln- 
berger  v.  California  Electric  Garage 
Co.,   (Cal.)   168  P  570. 

[b]  ror  •BOeUaoy  of  pioof  that 
future  pain  and  .suffering  will  with 
reasonable  certainty  accrue,  to  au- 
thorize an  Instruction  taking  the 
same  to  the  Jury  see  Westercamp  v. 
Brooks,  115  Iowa  169,  88  NW  372; 
Raben  v.  Central  Iowa  R.  Co.,  74 
Iowa  732,  34  NW  621;  Hamilton  v. 
Great  Falls  St.  R.  Co..  17  Mont.  334, 
42  P  860,  43  P  713;  Shaler  v.  Broad- 
way Impr.  Co.,  162  N.  T.  641  mem, 
57  NE  1124  mem  [aff  22  App.  Div. 
102,  47  NTS  8161;  Radjavlller  v. 
Third  Ave.  R.  Co.,  68  App.  Div.  11,  68 
NTS  617;  Miller  v.  Ft.  Lee  Park,  etc., 
Co.,   73  Hun   150.  26   NTS  924. 

13.  Iowa. — Wbodworth  v.  Iowa 
Central  R.  Co.,  170  Iowa  697,  149  NW 
522;  Escher  v.  Carroll  County,  159 
Iowa  627.  141  NW  38;  Williams  v. 
Clarke  County,  143  Iowa  328,  120  NW 
306;  Hall  v.  Cedar  Rapids,  etc.,  R. 
Co.,  116  Iowa  18,  87  NW  739;  Sanders 
v.  O'Callaghan,  111  Iowa  674,  82  NW 
969. 

Mass. — ^PuUen  v.  Boston  El.  R.  Co., 
208  Mass.  366,  368,  94  NE  469  [clt 
Cyc]. 

Mich. — Brinlnstool       v.       Michigan 


United  R.  Co.,  167  Mich.  172.  121  NW 
728. 

Mo. — Caplin  v.  St.  Louis  Transit 
Co.,  114  Mo.  A.  256,  89  SW  338;  Wad- 
dell  V.  Metropolitan  St.  R.  Co.,  113 
Mo.  A.  680,  88  SW  765;  Haas  v.  St. 
Louis,  etc.,  R.  Co.,  Ill  Mo.  A.  706, 
90  SW  1155;  McCarthy  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  317,  83  SW 
298;  Sehwend  v.  St.  Louis  Transit 
Co.,  105  Mo.  A.  534,  80  SW  40. 

Nebr. — Nixon  v.  Omaha,  etc.,  St.  R. 
Co.,  79  N«br.  650.  113  NW  117;  Gokeu 
V.  Dallugfte,  72  Nebr.  16,  99  NW  818. 
101   NW  244,   101   NW  287. 

N.  H. — Walker  v.  Boston,  Ac..  R. 
Co.,  71  N.  H.  271,  61  A  918. 

Tex. — Lentz  v.  Dallas,  96  Tex.  258, 
72  SW  69   [rev  (Civ.  A.)  69  SW  166]. 

Wis. — Howard  v.  BeldenvlIIe  Lum- 
ber Co.,  129  Wis.  98,  108  NW  48. 

[a]  Znstmotioaa  nurtalnad. — (1) 
In  general.  Wiley  v.  Toung.  (C^al.) 
174  P  316;  Gurapel  v.  San  Diego  Blec- 
trio  R.  Co..  (C^al.)  172  P  605;  Partes  v. 
Laurens,  163  Iowa  567,  133  NW  1054; 
Louisville,  etc.,  R.  Co.  v.  Roe,  142 
Ky.  456,  134  SW  437;  Chesapeake,  etc., 
R.  Co.  V.  Hawkins,  (Ky.)  124  SW 
836;  South  Covington,  etc.,  R.  (te.  v. 
Cleveland,  100  SW  283,  30  KyL  1072. 
11  LRANS  853;  Howell  v.  Lansing 
City  Electric  R.  Co.,  136  Mich.  432, 
99  NW  406:  King  v.  St.  Louis,  250 
Mo.  501,  167  SW  498;  Dean  v.  Kan- 
sas City,  etc.,  R.  Co.,  199  Mo.  388.  97 
SW  910;  Pendegrass  v.  St.  Louis,  etc 
R.  Co.,  179  Mo.  A.  617,  162  SW  712; 
Welborn  v.  Metropolitan  SL  R.  Co.. 
170  Mo.  A.  361.  166  SW  778  >  Smith  v. 
Metropolitan  St.  R.  Co..  169  Mo.  A. 
610,  166  SW  54;  Schults  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  574,  144 
SW  123;  O'Keefe  v.  United  R.  Co., 
124  Mo.  A.  613,  101  SW  1144;  Halley 
V.  St.^oseph  Light,  etc.,  Co..  116  Mo. 
A.  662.  91  SW  161;  Robertson  v.  Ham- 
mond Packing  Co.,  116  Mo.  A.  520.  91 
SW  161;  Lackland  v.  I^exington  Coal 
Mln.  Co..  110  Mo.  A.  634,  86  SW  397; 
Pentoney  v.  St.  Louis  Transit  Co.. 
108  Mo.  A.  681,  84  SW  140;  Bower  v. 
Chicago,  etc.,  R.  Co.,  96  Nebr.  419. 
148  NW  145  [aff  241  U.  S.  470,  36  SCt 
624,  60  L.  ed.  1107];  Lisle  v.  An- 
derson, (Okl.)  159  P  278,  LRA1917A 
128;  Missouri,  etc.,  R.  Co.  v.  Smith, 
(Okl.)  156  P  233;  Midland  Valley  R. 
Co.  v.  Hilllard,  46  Okl.  391,  148  P 
1001;  St.  Louis  Southwestern  R.  Co. 
V.  Garber,  (Tex.  Civ.  A.)  108  SW  742; 
Central  Texas,  etc..  R.  Co.  v.  Gibson, 
(Tex.  Civ.  A.)  88  SW  862  [aff  99  Tex. 
98,  87  SW  814];  Dimmick  v.  Utah 
Fuel  Co.,  49  Utah  430.  164  P  872: 
Kirkham  v.  Whealer^Osgood  Co.,  39 
Wash.  415,  81  P  869,  4  AnnCas  632; 
Gallamore  v.  Otympla,  34  Wash.  379, 
75  P  978.     (2)  Instruction  which  em- 

gloyed  the  term  "liable  to  suffer." 
irown  V.  Barr,  184  Mo.  A.  451,  171 
SW  4.  (3)  An  instruction  to  award 
damages  for  future  suffering  only  In 
case  plaintiff  will  continue  to  suffer 
in  the  future  from  the  injuries,  and 
then  award  such  sum  as  will  fairly 
compensate  plaintiff  for  such  suffer- 
ing as  "she  will  undergo  in  the  fu- 
ture," is  favorable  to  defendant  in 
the  use  of  the  words,  "she  would  un- 
dergo," Instead  of  "as  she  will  rea- 
sonably and  probably  undergo"  and 
hence  cannot  be  complained  of  by 
him.  Weatherford,  etc.,  R.  Co.  v. 
White,  55  Tex.  Civ.  A.  32.  118  SW  799. 
[b]  mstraetton  held  had. — PuUen 
V.  Boston  El.  R.  Co.,  208  Mass.  356, 
94  NE  469. 

14.  Union  Gold  Mln.  Co.  v.  Craw- 
ford. 29  Colo.  611,  69  P  600:  Mur- 
ray V.  Toung,  12  Bush  (Ky.)  JS7; 
Holden  v.  Missouri  R.  Cb.,  108  Mo. 
A.  665,  84  SW  133.  See  ininols  Cent. 
R.  Cto.  V.  Davidson,  76  Fed.  517,  22 
CCA  306  (holding  that  inaccuracy  of 
such   expression.    If   any,    was   cured 
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although  the  opposite  has  also  been  held;'"  but  in 
any  event  the  error,  if  any,  may  be  cured  by  a  sub- 
sequent charge  containing  proper  restrictions.^"  So 
too  an  instruction  authorizing  compensation  for  pain 
'which  "may"  accrue  is  erroneous,*'  although  such 
inaccuracy  may  also  be  cured  by  a  subsequent  re- 
strictive statement.*^  But  an  instruction  allowing 
«omx>ensation  for  pain  and  suffering  which  "will" 
be  endured  has  been  sustained,'*  and  it  is  held  that, 
-when  used  in  connection  with  the  words  "reason- 
ably and  probably  suffer,"  there  is  no  real  or  sub- 
stantial dinerence  between  the  words  "may"  and 
"will.""  Where  the  injury  is '  indisputably  per-s 
maneht,  it  has  been  held  that  an  instruction  is  not 
objectionable  in  this  regard  where  it  authorizes  a 
recovery  for  such  suffering  as  plaintiff  "may  en- 
dure" in  the  future.*'  A  charge  allowing  a  con- 
sideration of  ^the  probable  future  effects,  without 
limiting  the  consideration  to  the  reasonably  probable 
future  effects,  of  the  injury  is  error,'*  unless  after 


a  reading  of  the  entire  charge  the  word  "prob- 
able" can  be  construed  to  express  a  measure  of 
quai;tity  rather  than  a  possibility.*'  It  is  error  to 
refuse  an  instruction  as  to  the  rig^t  to  recover  for 
fiiture  pain  and  suffering  where  there  is  evidence 
upon  which  it  may  be  based.*'* 

[i  382]  d.  Loss  of  Time  or  Earnings.*'  An  in- 
struction authorizing  the  jury  to  consid^  loss  of 
time  on  the  part  of  plaintiff  as  an  element  of  dam- 
ages is  error  in  the  absence  of  evidence  that  time 
has  actually  been  lost,*"  or  of  the  value ,  of  such 
time.*'  It  has  been  held,  however,  that  although 
the  amount  lost  by  plaintiff  is  not  shown,  yet  if  no 
request  is  made  to  instruct  that  the  award  therefor 
be  limited  to  nominal  damages,  and  there  is  nothing 
to  show  that  the  damages  awarded  for  this  item  ex- 
ceeded a  nominal  sum,  defendant  cannot  complain.*" 
The  limitation  of  the  recovery  to  the  time  plaintiff 
was  prevented  from  following  his  usual  avocation 
need  not  be  expressly  made,  as  such  limitation  will 


by  restricting  the  Judgment  to  three 
fifths  of  the  Amount  of  the  verdict). 
16.  Albln  V.  Chicago,  etc.,  R.  Co., 
108  Mo.  A.  308,  77  SW  153:  Hardy'  v. 
Milwaukee  St.  R.  Co.,  89  Wis.  183,  61 
NW  771.  See  Lavery  v.  Metropolitan 
St.  R.  Co.,  (Mo.  A.)  148  SW  472; 
Taylor  v.  Metropdlitan  St.  R.  Co.,  166 
Mo.  A.  131,  148  SW  470  (both  sustaln- 
Ing  a  charge  limiting  the  damages 
to  pain  and  suffering  already  endured 
and  such  as  were  reasonably  "likely" 
to  be  suffered  in  the  future). 

16.  Cameron  v.  Union  Trunk  Line, 
10  Wash.  507,  39  P  128. 

17.  Iowa. — Ford  v.  Des  Motnes, 
106  Iowa  94.  7B  NW  630. 

Kan. — Chicago,  etc.,  R.  Co.  ▼.  Bai- 
ley, 9  Kan.  A.  207,  59  P  659. 

Mo. — ^Haas  v.  St.  Louis,  etc.,  R.  Co., 
Ill  Mo.  A.  706,  90  SW  1155;  Ballard 
V.  Kansas  City,  110  Mo.  A.  391.  86  SW 
479;  Schwend  v.  St.  Louis  Transit 
Co..  105  Mo.  A.  534,  80  SW  40.  Contra" 
Rejrnolds-T.  St.  Louis  Transit  Co.,  189 
Mo.  408,  88  SW  60.  107  AmSR  360; 
Bailey  v.  St»  Joseph  Light,  etc.,  Co., 
115  Mo.  A.  652.  91  SW  163;  Robert- 
son V.  Hammond  Packing  Co.,  115  Mo. 
A.  520,  91  SW  161:  CapUn  v.  St.  IjOuIs 
Transit  Co.,  114  Mo.  A.  256,  89  SW 
338;  Baker  v.  Independence;  93  Mo. 
A.    166. 

Nebr. — Chicago,  etc.,  R.  Co  v.  Mc- 
Dowell, 66  Nebr.  170,  92  NW  121. 

18.  Dean  v.  Kansas  City,  etc.,  R. 
Co.,  199  Mo.  886.  97  SW  910;  Whlt- 
worth  v.  Schurk,  (Mo.  A.)  196  SW 
72;  KUegel  v.  Aiken,  94  Wis.  432,  69 
NW  67,  SO  AmSR  901,  35  LRA  249. 

[a]  XUnstntioa. — ^An  Instruction 
which  authorises  the  Jury  to  consider 
the  extent  to  which  plaintiff  "may 
hereafter  be  prevented"  from  work- 
ing, etc.,  which  also  requires  the  Jury 
to  take  kito  consideration  "all  the 
facts  and  circumstances  in  evidence" 
and  to  allow  a  recovery  only  for  fu- 
ture disability  arising  "by  reason  of 
such  injuries,"  has  been  sustained. 
W^hltworth  v.  Schurk,  (Mo.  A.)  196 
SW  72. 

19.  Scally  v.  Garratt,  11  Cal.  A. 
188,  104  P  325;  Anderson  v.  Hurley- 
Mason  Co.,  67  Wash.  342,  121  P  816, 
AnnC:a8l913D   148. 

90.  St.  Louis  Southwestern  R.  Co. 
V.  Oarber,  61  Tex.  Civ.  A.  70,  111 
SW  227;  St.  Louis  Southirestem  R. 
Co.  V.  Oarber,  (Tex.  Civ.  A.)  108  SW 
742. 

31.  Woodworth  v.  Iowa  Central  R. 
Co.,  170  Iowa  697,  149  NW  522. 

[a]  mvstntioiu — ^For  example, 
where  plaintiff  has  suffered  the  loss 
of  both  legs.  It  Is  not  erroneous  to 
Instruct  the  Jury  that  they  may  al- 
low for  any  "pain  and  suffering  that 
he  may  endure  In  the  future,  as 
ohown  by  the  evidence  In  this  case. 
If  any  he  ■will  suffer  In  the  future." 
■Woodworth  v.  Central  Iowa  R.  Co., 
170   Iowa  697.  149  NW  522. 

aa.    Ft.  Worth,  etc.,  R.  Co.  v.  Tay- 


lor, (Tex.  Civ.  A.)  162  BW  967.  Cen- 
tra (Galveston,  etc..  R.  Co.  v.  Paschall, 
41  Tex.  Civ.  A.  357,  92  SW  446. 

83.  Qallamore  v.  Olympla,  84 
Wash.  379,  75  P  978.  And  see  Plclno 
v.  Utah-Apex  Mln.  Co.,  (Utah)  173  P 
900  (holding  that  there  is  no  error 
where  the  probability  referred  to  is 
not  a  mere  conjectual  probability  but 
one  basPd  on  evidence). 

[a]  Charge  aoaatm«<U— "As  we 
read  the  charge,  the  court  did  not  use 
the  word  in  tnls  connection  with  the 
Idea  of  expressing  the  degree  of  proof 
necessary  In  order  to  enable  the  re- 
spondent to  recover — elsewhere  In  the 
instructions  it  had  done  that — ^but 
used  the  word  rather  as  a  measure 
of  the  quantum  of  her  recovery,  in 
case  they  should  And  she  was  en- 
titled to  recover  at  all.  The  court 
did  not,  by  this  instruction,  say  that 
the  Jury  could  find  for  the  respond- 
ent. If  they  found  that  she  would 
probably  suffer  pain  in  the  future 
and  probably  sustain  the  other  enu- 
merated losses,  but  it  charged  them 
to  the  effect  that,  if  they  found  by 
a  fair  preponderance  of  the  proofs 
that  she  would  suffer  pain  in  the  fu- 
ture, and  would  be  subject  to  loss  of 
time  and  expenditures  because  of  her 
Injuries,  then  the  Jury  could.  In  es- 
timating her  damages,  take  into  con- 
sideration the  probable  amount  of 
pain  she  would  suffer,  the  probable 
loss  of  time,  and  the  probable  amount 
of  .expense  she  would  be  put  to  In 
the'  future  on  account  of  such  inju- 
ries, which,  as  we  say,  gives  it 
rather  the  sense  of  a  measure  of 
quantity  than  the  expression  of  a 
possibility.  If  this  be  the  true 
meaning  of  the  Instruction,  it  is 
clearly  not  erroneous."  Gallamore  v. 
Olympla.  34  Wash.  379,  388,  76  P  978. 

34.  Hendrlckson  v.  New  Hughes 
Jelllco  Coal  Co.,  172  Ky.  568,  189  SW 
704. 

35.  iMim  of  'Haw  ••  slmiaat  of 
damsg*  see  supra  t  106. 

Xeunx*   of  xvcovoT   see   supra    i 

86.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Mallette  92  Ala.  209,  9  8  368. 

Mo.— Abernathy  v.  Lusk,  (A.)  182 
SW   1049. 

N.  J. — Sohreck  v.  Jersey  City,  etc., 
R.  Co.,   (Sup.)   55  A   650. 

N.  T.— Hass  V.  Jollne,  125  NTS  486. 

.Pa.— Qulgley  v.  Pennsylvania  R. 
Co..    210   Pa.    162,    69    A   958. 

[a]  BvldaBo*  bald  mttolnt.— 
Hamilton  v.  Larrlmer,  183  Ind.  429, 
105  NE  ti;  Strotjost  v.  St.  Louis 
Merchants"  BrldKe  Terminal  R.  Co., 
fMo.  A.)  181  SW  1082;  Semple  v. 
United  R.  Co.,  152  Mo.  A.  18,  133  SW 
114;  Chickasaw  Compress  Co.  v.  Bow, 
46  Okl.  631.  149  P  1166;  Houston  Belt, 
etc.,  R.  Co.  V.  Johansen,  (Tex.)  179 
SW  853;  Texas,  etc..  R.  Co.  v. 
Scruggs,  23  Tex.  Civ.  A.  712,  58  SW 
186. 


[b]  a*IA«a««  bald  for  Jnrr,^-Seit- 
slnger  v.  Iowa  City  Enectric  R.  C^., 
(Iowa)   165  NW  206. 

[c]  batmettoaa  nutalaaa. — Bam- 
ber  V.  United  R.  Co.,  (Mo.)  192  SW 
953;  Shimmin  v.  C.  &  8.  Mining  Co., 
(Mo.  A.)  187  SW  76;  Clark  v.  Durham 
Tract.  Co.,  138  N.  C.  77,  50  SE  518, 
107  AmSR  626;  Qalveston,  etc.,  R.  Co. 
V.  Henefy,  (Tex.  Civ.  A.)  115  SW  67; 
Stowe  V.  La  Conner  Trading,  etc.,  Co., 
39  Wash.  28,  80  P  856,  81  P  97. 

87.  Ga. — ^Western,  etc.,  R.  <3o.  v. 
PatlUo,  99  Oa.  97,  24  SE  968. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Armuth,  180  Ind.   673,  103  NE  738. 

Iowa. — Worex,  v.  Des  Moines  City 
R.  Co.,  176  Iowa  1,  156  NW  867; 
Elenx  V.  Conrad,  115  Iowa  183,  88 
NW  837. 

Mo. — Brake  v.  Kansas  City,  100  Mo. 
A.  611,  75  SW  191;  Haworth  v.  Kan- 
sas City  Southern  R.  Co.,  94  Mo.  A. 
215,  68  SW  111;  Mammerberg  v. 
Metropolitan  St.  R.  Co.,  62  Mo.  A. 
663;  O'Brien  v.  Loomls,  43  Mo.  A. 
29  ' 

N.  T. — Leeds  v.  Metropolitan  Oas- 
Llght  Co.,  90  N.  T.  "26  [rev  24  Hun 
660];  C^mparetti  v.  Union  R.  Co., 
95  App.  Div.  66,  88  NTS  425:  Metx 
V.  Metropolitan  St.  R.  Co.,  82  App. 
Div.  168,  81  NTS  726;  Wood  v.  Wa- 
tertown.  58  Htin  298,  11  NTS  864; 
Klein  V.  Second  Ave.  R.  Co.,  54  N.  T. 
Super.  164;  Kles  v.  Binghamton  R. 
Co.,  163  NTS  736;  Hass  v.  Jollne,  125 
NTS  486;  Kane  v.  MetropoliUn  St. 
R.  Co.,  88  NTS  162. 

N,  D. — Barron  v.  Northern  Pao.  R. 
Co.,    16    N.    D.    277,    113    NW    102. 

Tex. — International,  etc.,  R.  Co.  v. 
Slmcock,  81  Tex.  503.  17  SW  47; 
Gulf,  etc.,  R.  Co.  v.  Robinson,  (Civ. 
A.)  72  SW  70;  Texas,  etc.,  R.  Co.  v. 
Goldman,  (Civ.  A.)  61  SW  275; 
Houston  City  St.  R.  Co.  v.  Artusey, 
(Civ.  A.)  81  SW  319;  Pordyce  v. 
Beecher,  2  Tex.  Cl^t  A.  29,  21  SW 
179:  Fordyce  v.  Chancey,  2  Tex.  Civ. 
A.  24,  21  SW  181;  International,  etc., 
R.  Co.  v.  Lock.   (Civ.  A.)   20  SW  855. 

But  see  "Virginia  R.,  etc.,  Co.  v. 
Hill,  120  Va.  397,  91  SE  194  (hold- 
ing that  the  error  is  not-  prejudicial 
where  the  instructions  as  to  the 
other  elements  of  damage  are  cor- 
rect and  the  evidence  would  have 
supported  a  much  larger  verdict). 

[a]  BvUenoe  snlHcMmt  to  anthor- 
ts*  aa  liuitmutioa. — Sachra  v.  Ma- 
nila, 120  Iowa  562.  95  NW  198;  Well- 
meyer  v.  St.  Louis  Transit  Co.,  198 
Mo.  527.  96  SW  925:  Mabrey  v.  Cape 
Girardeau,  etc..  Gravel  Road  Co.,  92 
Mo.  A.  596,  69  SW  394;  Rogan  v. 
Montana  Cent.  R.  Co.,  20  Mont.  503, 
52    P    206. 

[b]  BtUUbo*  hsld  ianiSolmt.^ 
Palmer  v.  St.  Louis,  etc.,  R,  Co.,  142 
Mo.   A.    440,    127    SW   96. 

88.  Niendorff  v.  Manhattan  R.  Co.. 
4  App.  Div.  46,  38  NTS  690  [aff  dism 
150  N.   T.   276.   44  NE  976]. 
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be  understood.^  An  instruction  allowing  compensa- 
tion for  loss  of  earning  power  is  not  erroneous  for  a 
failure  expressly  to  limit  such  loss  to  the  future, 
where  the  jury  rfre  instructed  that  there  oould  be  no 
recovery  for  the  loss  of  specific  wages  or  earnings 
since  there  was  no  evidence  thereof.*"  The  court 
is  not  required  to  estimate  from  the  evidence  the 
amount  *f  time  lost.'^ 

[$  383]  e.  Future  Disability."  The  instruc- 
tions should  not  be  open  to  ,an  interpretation  per- 
mitting a  i-ecovery.  for  decreased  earning  capacity 


in  the  absence  of  evidence  of  the  amount  thereof," 
or  of  the  permanency  of  the  disability  and  the  fact 
of  impairment  of  the  earning  capiacity  of  the  person 
injured,^*  although  care  should  be  taken  not  to  ex- 
act too  high  a  degree  of  proof,**  the  property  of  au 
instruction  permitting  the  jury  to  consider  these 
items  in  estimating  damages,  or  the  refusal  of  an 
instruction  expressly  prohibiting  their  consideration, 
being  largely  dependent  upon  the  nature  and  eer- 
tainty  of  the  evidence  thereof  introduced.*"  The 
instructions  should  not  permit  the  jury  to  assess 


^5 


SS.  Posch  V.  Southern  Electric  R. 
Co.,  76  Mo.  A.  601. 

30.  Worden  v.  Central  Fireproof 
BldK.  Co.,   172  Cal.   94,  155  P  839. 

3X.  Lovell,  etc..  Tobacco  Co.  v. 
Justice,    147    Ky.    642,    144    SW    1079. 

38.  IjoBS  of  •amljig'  capacity  aa 
•lamant  of  damav*  see  supra  I   108. 

IbMiiit*  of  racovary  see  supra  { 
196. 

33,  U.  S. — ^tJ.  S.  Cast  Iron  Pipe, 
etc,  Co.  V.  Elastham,  237  Fed.  186, 
150    CCA    331. 

III. — Illinois  Iron,  etc.,  Co.  v. 
Weber,  196  111.  526,  63  NB  1008  [rev 
89    111.    A.    368}. 

Iowa. — ^Wores  v.  Des.  Moines  City 
R.  Co.,  176  Iowa  1,  156  NW  867. 

Mo. — Davidson  v.  St.  Louis  Tran- 
sit Co.,  211  Mo.  320,  109  SW  583; 
McNeil  V.  Cape  Girardeau,  160  Mo. 
620.  140  SW  1196  [adoptlner  op. 
53   Mo.   A.    424,   134   SW   582]. 

Fa. — Beck  v.  Baltimore,  etc.,  R. 
Co.,  233  Pa.   344,   82  A  466. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Rlchai'ds,  20  Tex.  Civ.  A.  208,  49  SW 
687. 

But  see  Cleveland,  etc.,  Tract.  Co. 
V.  Ward,  27  Oh.  Cfr.  Ct.  761  (hold- 
ing that,  where  there  was  testimony 
'showing:  that  plaintllT  was  a  laborer, 
and  that  he  worked  sometimes  at 
farm  work,  driving:  teams  and  the 
like.  It  would  have  been  proper  to 
give  a  requested  Instruction  that,  it 
there  was  no  testimony  as  to  the 
amount  which  plaintlfr  had  previ- 
ously earned,  the  Jury  In  arriving  at 
such  amount  might  use  their  com- 
mon knowledge  of  what  men  earn 
who  do  such  Work  as  the  testimony! 
showed  that  plaintiff  did,  but  hold- 
ing further  that  it  was  not  error  to 
refuse  the  request  as  Jurors  need 
not  be  Instructed  in  what  they  are 
presumed    to    know). 

[a]  BvUenc*  held  ■nffloUntL  — 
South  Covington,  etc.,  R.  Co.  v. 
Hossfeld,  146  Ky.  22,  139  SW  1096; 
Chenoweth  v.  Sutherland,  129  Mo. 
A.  431,  107  SW  6. 

[b]  >via«nea  held  lasaaolant,— 
Moses  V.  Klusmeyer,  194  Mo.  A.  634, 
186  SW  968. 

[c]  lauitmotlona  mataiaML— Jor- 
dan V.  Cedar  Rapids,  etc.,  R.  Co.,  124 
Iowa  177,  99  NW  693;  Abbott  v.  De- 
troit. 150  Mich.   245,  113  NW  1121.. 

34.  Ga. — Southern  R.  Co.  v.  Clarl- 
day,  .120    Ga.    465,    47    SE    901. 

111. — Swift  V.  Raleigh,  54  111.  A. 
44. 

Minn.— HcBrlde  v.  St.  Paul  City 
R.  Co.,  72  Minn.  291,  76  NW  281. 

N.  Y. — Meeteer  v.  Manhattan  R. 
Co.,  63  Hun  633,  18  NTS  561;  Bailey 
V.  Westcott,  14  Daly  606,  4  NTS 
482. 

Tex. — ^Texas  Trunk  R.  Co.  v.  Ayres, 
83  Tex.  268,  18  SW  684;  Southern 
Tract.  Co.  V.  Dillon,  (Civ.  A.)  199 
SW  698;  San  Antonio  Tract.  Co.  v. 
Cox,  (Civ.  A.>  184  SW  722;  Bl  Paso, 
etc.,  R.  Co.  V.  Sawyer,  66  Tex.  Civ. 
A.  196,  119  SW  1,07;  St.  Louis  South- 
western R.  Co.  V.  Acker,  44  Tex. 
Civ.    A.    660,    99    SW    121. 

[a]  It  la  ndBdeat  that  the  Jury 
be  charged  that  their  conclusion 
must  be  based  on  the  evidence,  and 
that  they  must  follow  the  evidence 
and  reasonable  inferences  drawn 
therefrom,  and  that  In  order  to  au- 
thorize a  recovery  for  future  conse- 
quences of  such  an  Injury  It  must  ap- 


pear reasonably  certain  from  the  evi- 
dence that  they  will  occur.  Hoyt  v. 
Metropolitan  St.  R.  Co.,  73  App.  Dlv. 
249,  76  NTS  832  [aff  175  N.  T.  602 
mem,    67    NE    1083    mem]. 

[b]  Evld«aee  Udd  solllolaBt/— (1) 
In  general.  McCarthy  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  317,  83  SW 
298;  Mastel  v.  Walker,  246  Pa.  65. 
92  A  63;  Galveston,  etc.,  R.  Co.  v. 
Schueasler,  66  Tex.  Civ.  A.^  410,  120 
SW  1147;  Chicago,  etc..  R.  Co.  v. 
StIUwell,  46  Tex.  Civ.  A.  647,  104 
SW  1071;  Kenyon  v.  Mondovl,  98 
Wis.  50,  73  NW  314.  (2)  Boarding 
house  keeper.'  Batten  v,  St.  Louis 
Transit  Co.,  102  Mo.  A.- 285,  76  SW 
727. 

[c]  Uurtmotloas  anstaliMd.— Bayles 
V.  Savery  Hotel  Co.,  148  Iowa  29, 
126  NW  808;  Beaudin  v.  Bay  City. 
136  Mich.  333,  99  NW  285,  4  AnnCas 
248;  Dean  v.  St.  Louis  Transit  Co., 
121  Mo.  A.  379,  99  SW  33;  Interna- 
tional, etc.,  'R.  Co.  V.  Shaughnessy, 
(Tex.    Civ.    A.)    81    SW    1026. 

8B.  Ga. — Southern  R.  Co.  v.  Hill, 
125  Ga.  354,  64  SB  113;  Schaufele  v. 
Central  of  Georgia  .R.  Co.,  6  Ga,  A. 
660,   66   SB  708. 

Mo. — Graul  v.  United  R.  Co.,  (A.) 
198   SW   38. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Moore,  169  P  904;  Muskogee  Electric 
Tract.    Co.    v.    Baton.    152    P    1109. 

Pa. — Fedorawica  v.  Citizens'  Elec- 
tric Ilium.  Co.,  246  Pa.  141,  92  A 
124. 

Tex. — Gulf,  etc,  R.  Co.  v.  Harriett, 
80  Tex.  73,  15  SW  656;  Missouri  Val- 
ley Bridge,  etc.,  Co.  v.  Ballard,  63 
Tex.  Civ.  A.  110,  116  SW  93.  And 
see  Galveston,  etc.,  R.  Co.  v.  Miller, 
(Civ.  A.)  191  SW  374  (holding  that 
a  requested  Instruction  to  allow  no 
conjectural  damages  for  impairment 
of  physical  condition  is  properly  re- 
fused, because  prospective  damages, 
where '  the  injury  is  permanent,  are 
necessarily  uncertain). 

See  Holcomb  v.  Norman,  47  Ind.  A. 
87,  91  NE  625  (holding  that.  Where 
the  evidence  showed  the  loss  of  the 
Angers  of  plaintiff's  left  hand,  a 
charge  that  in  fixing  damages  the 
Jury  should  consider  the  Toss  of 
plaintiff's  earning  capacity  was  prop- 
er, since  the  Jury  might  well  have 
Inferred  loss  of  earning  capacity 
from  the  fact  that  plaintiff's  hand 
was  permanently  maimed). 

[a]  XUnstnitlonav— (1)  To  author- 
ize -a.  charge  upon  the  prospect  of 
increased  earnings,  slight  evidence  is 
sufficient.  Schaufele  v.  Central  of 
Georgia  R.  Co.,  6  (^a.  A.  660,  65  SB 
708.  (2)  Where  there  is  some  evi- 
dence from  which  the  Jury  assisted 
by  their  own  knowledge  might  fairly 
assess  damages  for  decreased  earn- 
ing capacity.  It  Is  not  error  to  in- 
struct that  they  might  consider  such 
matter  in  assessing  damages.  Ft. 
Smith,  etc.,  R.  Co.  v.  Moore,  (Okl.) 
169  P  904.  (3)  An  Instruction  per- 
mitting recovery  for  diminished 
earning  capacity  from  a  servant's 
majority  until  he  should  die,  because 
of  Injuries,  was  not  erroneous  be- 
cause there  was  no  direct  evidence 
as  to  how  long  plaintiff  would  prob- 
ably live,  as  the  Jury  might  deter- 
mine that  fact  for  themselves.  MI.s- 
sourl  Valley  Bridge,  etc,  Co.  V.  Bal- 
lard, 53  Tex.  Civ.  A.  110,  116  SW 
93.       (4)    Where    no    objection    was 


made  to  a  physician's  estimate  of 
his  monthly  Income,  his  earning  ca- 
pacity was  for  the  Jury,  although  he 
could  not  state  his  previous  definite 
cash  Income.  Graul  v.  United  R.  Ck>., 
(Mo.  A.)    193   SW  38. 

[b]  Presnmptloii,— Where  there  is 
Impairment  of  physical  capacity,  im- 
pairment of  general  earning  capac-' 
ity  may  be  presumed.  Cubbage  v. 
Youngerman,  155  Iowa  (9,  134  NW 
1074. 

[c]  Sviaaae*  ImM  mWBMaiafL— 
Kawneer  Mfg.  Co.  v.  Kalter.  (Ind.) 
118  NE  561;  Cotant  v.  Boone  Subur- 
ban R.  Co.,  125  Iowa  46,  99  NW  116, 
6»  LRA  982;  Ohio  Valley  Coal,  etc.. 
Co.  V.  Debose,  (Ky.)  195  SW  476;  Van 
Driel  v.  Stevens,  (Mich.)  166  NW 
974;  Lenard  v.  Leahy.  169  Mich.  406, 
135  NW  335;  Abbott  v.  Detroit,  160 
Mich.  245,  113  NW  1121;  Lewless  v. 
Detroit  United  R.  Co.,  146  Mich.  531, 
109  NW  1051:  King  v.  St.  Louis, 
250  Mo.  501,  157  SW  498;  .Dean  v. 
Kansas  City,  etc,  R.  Co.,  199  Mo. 
386,  97  SW  910;  Wlnterman  v.  Unit- 
ed R.  Co.,  (Mo.  A.)  203  SW  486; 
Brohammer  v.  Lager.  (Mo.  A.)  194 
SW  1072;  Garner  v.  Kansas  City 
Bridge  Co.,  (Mo.  A)  194  SW  82: 
Neeley  y.  Snyder,  (Mo.  A.)  193  SW 
610:  Lowenstein  v.  Missouri  Pac.  R. 
Co.,  134  Mo.  A.  24.  119  SW  430: 
Rittel  v.  B.  B.  Souther  Iron  Co.,  127 
Mo.  A.  463,  105  SW  662;  Spencer 
V.  Bruner,  126  Mo.  A.  94.  103  SW 
578;  Lexington  v.  Fleharty.  74  Ncbr. 
626,  104  NW  1066:  Davis  v.  Woods. 
(Tex.)  180  SW  100  [aff  (Civ.  A.) 
143  SW  950];  Ft.  Worth,  etc,  R.  Co. 
V.  Winlnger,  (Tex.  Civ.  A.)  161  SW 
586.  , 

[d]  Bviame*    bald    InwifllclMtt. — 

(1)  la  general.  Impkamp  v.  St. 
Louis  Traiislt  Co.,  108  Mo.  A.  656, 
84  SW  119.  (2)  To  authorize  an  in- 
struction as  to  the  prospect  of  in- 
creased earnings  in  the  absence  of 
the  Injury.  Georgia,  etc,  R.  Co.  v. 
Wright,    136    Ga.    696.    61    SB   718. 

[ej  STldmoe  held  Xor  Jnry^- 
Seitsinger  v.  Iowa  City  Electric  R. 
Co.,    (Iowa)    165   NW  206. 

[f]  iBstmctloBa  •natalaad.— (1) 
In  general.  Bamber  v.  United  R.  Co.. 
(Mo.)  192  SW  953;  Record  v.  Sara- 
toga Springs,  46  Hun  448  [aff  120 
N.    T.    646   mem,    24    NE    1102   mem). 

(2)  An  instruction  that,  while  the 
testimony  was  Indefinite,  it  should 
be  considered  by  the  Jury,  but  that, 
unless  satisfied  from  the  whole  tes- 
timony that  they  could  arrive  at  a 
proper  conclusion  as  to  the  loss  of 
earning  power,  they  could  make  no 
allowance  therefor.  Simpson  v. 
Pennsylvania  R.  Co..  210  Pa.  101,  6» 
A    693. 

36.  Mitchell  v.  Chicago,  etc.  R. 
Co.,  138  Iowa  283,  114  NW  622.  See 
also  cases  Infra  this  note. 

[a]  BTld«»e«  h*M  ■nttel*Bt<— De- 
troit, etc.,  R.  Co.  V.  Kimball,  211  Fed. 
533.  128  CCA  565;  Pueblo  v.  Tim- 
bers, 31  Colo.  215.  72  P  1069:  Chi- 
cago Union  Tract.  Co.  v.  Chugren, 
209  111.  429,  70  NE  573  [aff  110  III. 
A.  545];  Donk  Bros.  Coal,  etc,  Co. 
V.  Peton,  192  111.  41,  61  NE  330  [aff 
95  111.  A.  193]:  North  Chicago  St.  R. 
Co.  V.  Shreve.  171  111.  488,  49  NB 
534  [aff  70  III.  A.  666];  Fisher  v. 
Jansen,  128  111.  549,  21  NB  598  [aff 
30  111.  A.  91];  Louisville,  etc,  R.  Co. 
V.    Williams,    20   Ind.   A.    576,   51   NB 
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damages  for  impairment  of  earning  capacity  vith- 
oat  reference  to  the  cause  of  such  impairment,*^ 
and  care  should  be.  taken  to  avoid  misletiding  the 
jury  as  to  the  manner  of  estimating  damages  and  the 
matters  to  be  eonsidered.^^  It  is  not  necessary,  in 
the  absence  of  a  request,  to  direct  specifically  the 
jury 's  attention  to  the  fact  that  they  should  consider 
the  possibility  that  plaintiff' will  be  able  to  pursue 
some  oecniMtion  other  than  that  in  which  he  y^aa  en- 
gaged at  the  time  of  the  injury;"  but  it  is  error 
to  instruct  the  jury  that  they  need  not  eonsider 
plaintiff's  opportunities  for  engaging  in  some  other 
occupation.*"  It  has  been  held  that  an  instruction 
as  to  the  effect  of  a  permanent  injury,  otherwise 
than  oa  the  power  to  earn  or  make  money,  should 
be  general  in  its  terms  and  without  excessive  itemi- 
zation.** 
Present  value.  '  An  instruction  as  to  the  duty 


of  the  jury  to  reduce  to  its  present  value  an  award 
for  impairment  of  earning  capacity  should  be  so 
worded  as  not  to  confuse  the  jury.*'  Where  an  in- 
struetion  does  not  prohibit  or  negative  the  compu- 
tation of  damages  upon  the  basis  of  their  present 
worth,  it  will  not  be  assumed  that  the  jury  did  not 
understand  that  they  are  to  estimate  the  present 
value  of  future  earnings  lost.*'  Also  where  the  whole 
charge  has  reference  to  the  present  value  of  the 
damages,  it  is  not  necessary  so  to  state  in  regard 
to  the  item  of  diminished  capacity  to  labor  and  earn 
money  in  the  future.** 

[i  384]  f.  Hedica,!  Expenses,  Nurse  Hire,  Etc.** 
An  instruction  authorizing  a  recovery  for  expendi- 
tures for  medical  attention,  nursing,  etc.,  as  elements 
of  damage  is  erroneous  in  the  absence  of  evidence 
of  the  Incurring  of  such  liabilities,**  and  of  their 


128;  Wlmber  v.  Iowa  Cent.  R.  Co.,, 
114  Iowa  B51,  87  NW  606;  Warren  v. 
Bostoh,  etc.,  R.  Co.,  163  Masa.  484, 
40  NE  895;  Holman  v.  B.  El  Souther 
Iron  Co.,  152  Mo.  A.  672,  133  SW 
379;  Jena  v.  Third  Ave.  R.  Co.,  50 
App.  Dlv.  424,  64  NTS  88;  Johnson 
T.  Brooklyn,  etc.,  R.  Co.,  6-  NTS 
113  [air  126  N.  T.  702  mem,  26  NB 
752  mem];  'Lsing  v.  Camden  Iron 
Works,  77  Or.  137,  146  P  964;  Lang- 
8trom  V.  Mooney,  149  Pa.  64,  23  A 
1123;  Wilson  v.  Pennsylvania  R.  Co., 
132  Pa.  27,  18  A  1087;  Orant  v. 
Southern  R.  Co.,  84  8.  C.  114,  65  SB! 
1022:  Wichita  Cotton  OH  Co.  v.  Ban- 
na. (Tex.  Civ.  A.)  139  SW  1000;  Gal- 
veston Electric  Co.  v.  WIckey,  (Tex. 
Civ.  A.)  ISS  SW  1093;  Gulf,  etc.. 
R,  Co.  V.  Williams,  (Tex.  Civ.  A.)  136 
SW  627;  Missouri,  etc.,  R.  Co.  v. 
Parris,  (Tex.  Civ.  A.)  124  SW  497; 
Missouri,  etc.,  R.  Co.  v.  Allen,  53 
Tex.  Clv<  A.  488.  116  SW  1179;  Cltl- 
lens'  R.  Co.  v.  Orlffln,  49  Te!x.  Civ.  A. 
569.  109  SW  999;  St.  Louis,  etc.,  R. 
Co.  V.  Neely,  45  Tex.  Civ.  A.  611,  101 
SW  481;  St.  Louis  Southwestern  R. 
Co.  V.  Laws,  (Tex.  Civ.  A.)  61  SW 
498;  Galveston,  etc,  R.  Co.  v.  Smith, 
(Tex.  Civ.  A.£_28  SW  110;  Jensen  v. 
Schlenz.  89  Wash.  268.  154  P  159; 
Passage  v.  Stlmson  Mill  Co.,  62 
Wash.  661,  101  P  239;  Propsom  v. 
Leatham.  80  Wis.  60S,  60  NW  586. 

[b]  BvtdsBc*  held  Insufllolemt,— 
Western  Union  Tel.  Co.  v.  Morris, 
83  Fed.  992.  28  CCA  56;  Kane  v. 
Savannah,  etc.,  R.  Co.,  85  Ga.  858, 
11  SE  493;  Illinois  Iron,  etc.,  Co.  v. 
Weber,  196  111.  526,  63  NB  1008  [rev 
89  111.  A.  368];  Fisk  v.  ChicaRO,  etc., 
R.  Co.,  74  Iowa  424,  38  NW  132; 
Brltton  v.  St  Louis,  120  Mo.  437, 
2S  SW  366;  Malmone  v.  Dry  Dock, 
etc.,  R.  Co.?  58  App.  Dlv.  383,  68  NTS 
1073;  Scott  V.  Yonkers  R.  Ck).,  51 
App.  Dlv.  626,  64  NTS  817;  Reardon 
V.  Third  Ave.  R.  Co.,  24  App.  Dlv. 
163.  48  NTS  1005;  Texas,  etc.,  R.  Co. 
V.  Maddox,t  26  Tex.  Civ.  A.  297,  63 
SW  134;  La  Fave  v.  Superior,  104 
Wis.    454,    80   NW  742. 

Co]  Xnrtniotloaa  hald  BOt  to  Jva- 
tUy  recovery  for:  (1)  Impairment  of 
future  earning  capacity.  Citizens' 
R..  etc..  Co.  V.  Atwood,  (Tex.  Civ.  A.) 
138  STV  1101.  (2)  Loss  of  time  in 
the  future.  Curtis  v.  McNalr,  173  Mo. 
270.  73  SW  167. 

37.  Louisville,  etc..  R.  Co.  v. 
Trout,    138  Ga.   324,   75   SE  128. 

[a]  batmotlon  nphda. — Missouri, 
etc.,  R.  Co.  v.  Milam,  20  Tex.  Civ.  A. 
688.   50  SW  417% 

38.  Ga. — Louisville,  etc..  R.  Co.  v. 
Trout,    138    Ga.    324.    75    SE    328. 

Ijwa. — Greenway  v.  Taylor  Coun- 
ty,  144  Iowa  382,  122  NW  943. 

Me. — Mathews  v.  Boston,  etc.,  R. 
Co..    113    Me.    449.    94   A    884. 

Md. — Fletcher  v.  Dixon.  107  Md. 
420.   68  A  875. 

Mont. — Bourke  v.  Butte  Electric, 
etc..  Co..  33  Mont.  267.  83  P  470. 

Pa. — Saunders  v.  Pittsburgh  R.  Co., 
252  Pa.  79,  97  A  123;  Bockelcamp  v. 
Lackawanna,    etc.,    R.    Co.,    232    Pa. 


66,  81  A  93. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Beasley,  106  Tex.  160,  155  SW  183, 
160  SW  471;  International,  etc..  R. 
Co.  V.  Clark.  98  Tex.  849,  72  SW 
684  [rev  (Civ.  A.)  71  SW  587];  Kan- 
sas City,  etc..  R.  0>.  v.  Swift,  (Civ. 
A.)   204  SW  135. 

[a]  ZUnstntloiui. —  (1)  An  in- 
struction to  consider  how  far  the 
Injury  "is  calculated  to  disable  the 
plaintiff  from  engaging  In  those  in- 
dustrial pursuits  ■  and  emplovments. 
for  which.  In  .the  absence  of  <Blch  In- 
Jury,  she  would  be  qualified,"  was  er- 
roneous, there  being  no  evidence  from 
which  could  be  determined  what  pur- 
suits and  employments  she  was  ca- 
pable of  engaging  in  before  the  In- 
jury. Fletcher  v.  Dixon,-  107  Md. 
420a  68  A  875.  (2)  As  not  submit- 
ting merely  inability  to  perform  man- 
ual labor.  Mathews  v.  Boston,  etc., 
R.  Co.,  113  Me.  449,  94  A  884.  (3) 
Where  a  woman  who  had  earned 
eight  dollars  or  nine  dollars  a,  week 
had  entered  into  an  arrangement 
with  her  son  by  which  she  was  to 
receive  five  dollars  monthly  if  she 
did  not  go  out  to  work,  an  instruc- 
tion, autaorlslng  recovery  for  loss  of 
earnings  from  the  accident  to  the 
trial  and  for  future  earnings  regard- 
less of  tbk  arrangement  with  the  son, 
was  error.  Saunders  v.  Pittsburgh 
R.  Co.,  262  Pa.  79,  97  A  123.  (4) 
It  should  not  be  assumed.  In  estimat- 
ing damages  resulting  from  the  disa- 
bility to  follow  plaintiff's  ordinary 
vocation,  that  he  will  engage  in  no 
other  pursuit,  nor  that,  if  unable  to 
do  manual  labor,  he  may  not  earn 
money  at  some  Intellectual  employ- 
ment, and  it  is  unnecessary  for  defi- 
nite proof  of  the  particular  occupa- 
tion for  which  he  may  be  suited  to 
be  introduced.  Greenway  v.  Taylor 
County,  144    Iowa   832,    122    NW   943. 

[b1  Znatrootioiui  Miataliud. — Moyse 
V.  Northern  Pac.  R.  Co.,  41  Mont. 
272,  108  P  1062;  Teager  v.  Anthra- 
cite Brewing  Co.,  259  Pa.  123,  102 
A  418:  Pedorawici  v.  Citizens'  Elec- 
tric Ilium.  Co.,  246  Pa.  141,  92  A 
124;  Benson  v.  Altoona,  etc.,  R.  Co., 
228  Pa.  290,  77  A  492;  Clifford  v. 
Southern  R.  Co.,  87  S.  C.  324,  69  BE 
513;  Southwestern  P..  Co.  v.  Brad- 
ford, (Tex.  Civ.  A.)  139  SW  1046; 
Southern  Pac.  Co.  v.  Blake,  61  Tex. 
Civ.  A.  396,  128  SW  668;  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Ely,  (Tex.  Civ. 
A.)  91  SW  887;  Duskey  v.  Green 
Lake  Shingle  Co..  51  Wash.  146,  98 
P  99;  Grifflth  v.  American  Coal  Co., 
75  W.  Va.  686.  84  SB  621,  LRA 
191 6F  803;  Bradenburg  v.  Ottawa 
Electric  R.  Co.,  19  Ont.  L.  34,  14 
OntWR    318. 

[c]  InrtmottoBa  held  wromeona.'— 
Louisville,  etc.,  R.  Co.  v.  Trout.  138 
Ga.  324.  75  SE  328:  Reltler  v.  Penn- 
sylvania R.  Co..  238  Pa.  1,  85  A  1000; 
McKenna  v.  Citizens'  Natural  Gas 
Co.,    201    Pa.    146,    50    A   922. 

39.  Hall  v.  Chicago  R.  Co..  145 
Iowa  291.  122  NW  894;  Greenway  v. 
Taylor    County,    144    Iowa    332,    122 


NW   943. 

[a]  Itwtnwtleaa  miataliiadv— Bet- 
tis  V.  Chicago,  etc.,  R.  Co..  131  Iowa 
46,  108  NW  103. 

40.  Pickering  v.  Grand  Trunk 
Pac.  R.  Co.,  23  Man.  728,  14  DomLR 
584,    26    WestLR    77. 

41.  Power   V.    Augusta,    191    Fed.  • 
647. 

42.  Macon  R.,  etc.,  Co.  V. 'Mason, 
123    Ga.    773,    51    SE    569. 

[a]  Th*  naa  of  flgnrea,  while  not 
good  practice,  is  not  tiarmful  when 
coupled  with  a  warning  that  they 
are  used  simply  for  the  purpose  of 
illustration.  Benson  v.  Altoona.  etc., 
R.  Co.,   228   Pa.   290,   77   A   492. 

[b]  batcaotlon  avyroved.  —  "The 
present  worth  of  a  sum  of  money 
payable  in  the  future,  1  mean  is  such 
a  sum  as  put  at  simple  interest  pres- 
ently would  amount  to  the  desired 
sum  at  the  end  of  such  period  of 
time.  As  an  illustration:  The  present 
worth  of  81.000  payable  one  year 
from  date  is  found  by  dividing  |1,000 
by  81.05;  if  payable  In  two  years  by 
dividing  81.000  by  8110;  If  pavable 
in  three  yeartf  by  dividing  $1,000  by 
81.15;  and  so  on,  covering  the  entire 
period  of  time  under  consideration." 
Rivers  v.  Bay  City  Tract.,  etc.,  Co., 
164  Mich.  696,  128  NW  264,  131  NW 
86. 

43.  Ingebretsen  v,  Minneapolis, 
etc..  R.  Co.,  (Iowa)  156  NW  327; 
WoOdworth  V.  R.  Co.,  170  Iowa  697, 
149  NW  522;  Breen  v.  Iowa  Cent. 
R.  Co.,  163  Iowa  264,  141  NW  410; 
Greenway  v.  Taylor  County,  144  Iowa 
332,  122  NW  948;  Clark  v.  Cedar  Rap- 
ids, 129  Iowa  358,  105  NW  651; 
Hutchels  V.  Cedar  Rapids,  etc.,  R. 
Co.,  128  Iowa  279,  103  NW  779;  Con- 
tinental Oil,  etc.,  Co.  v.  Gilliam,  (Tex. 
Civ.  A.)  151  SW  896.  Contra  Wil- 
liams V.  Clarke  County,  143  Iowa 
328.  120  NW  306. 

44.  San  Antonio,  etc.,  R.  Co.  v. 
Spencer,  66  Tex.  Civ.  A.  456,  119  SW 
716. 

4B.  EzpeaM*  ••  elemMit  of  du&> 
•r*B  see  supra  {{  127-130. 

ICeanur*  of  racovwy  see  supra  { 
201. 

40.  Ind. — American  <3ar,  etc.,  Co. 
V.  Clark,   82   Ind.  A.  644.   70  NE  828. 

Iowa. — Trapnell  v.  Red  Oak  Junc- 
tion, 76  Iowa  744,  39  NW  884:  Eckerd 
V.  Chicago,  etc.,  R.  Co.,  10  Iowa 
353,  30  NW  615;  Nichols  v.  Du- 
buque, etc.,  R.  Co.,  68  Iowa  732,  28 
NW  44;  Gardner  v.  Burlington,  etc., 
R.  Co.,  68  Iowa  588,  27  NW  768; 
Stafford  v.  Oskaloosa,  57  Iowa  748, 
11   NW   668. 

Ky.  —  Prestonsburg  Coal  Co.  v. 
Wallen,   159    Ky.    369,    167   SW   395. 

Mich. — Pearll  v.  Bay  City,  174 
Mich.  643,  140  NW  938;  Williams  v. 
Petoskey,  108  Mich.  260,  66  NW 
66;  Cousins  v.  Lake  Shore,  etc.,  R. 
Co..    96    Mich.    386,    56    NW  -14. 

Mo. — Smith  V.  Chicago,  etc.,  R.  Co., 
108  Mo.  243,  18  SW  971:  Duke  v. 
Missouri  Pac.  R.  Co..  99  Mo.  347,  12 
SW  636;  Salmon  v.  Chicago,  etc.,  R. 
Co.,    181    Mo.    A.    414,   J.68    SW    829; 
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necessity  and  reasonableness.*'  The  jury  should  be 
chained  that  the  amount  recovered  for  such  items 
must  be  a  reasonable  one,'*^  although  an  instruc- 
tion so  worded  that  the  jury  could  not  have  been 
misled  is  not  fatally  defective  for  failing  to  use  the 
word  "reasonable."**  So  too  an  instruction  must 
not  dispense  with  the  specific  proof  required  to'  be 
mftde  where  such  expenditures  are  sought  to  be  re- 
covered as  damages.'" 

[$  385]     g.    Profits."'      Instructions    as   to   pre- 

Miller  V.  K&ns&8  City  Western  H. 
Co.,  180  Mo.  A.  371,  168  SW  336; 
Lucas  V.  United  R.  Co.,  164  Mo.  A. 
16,  133  SW  107;  Minster  v.  Cltlaens' 
R.  Co.,  53  Mb.  A.  276^:  Culberson  v. 
Chicago,  etc.,  R.  Co.,  50  Mo.  A.  556; 
Hunter  v.  Mexico,  49  Mo.  A.  17; 
Rhodes  v.  Nevada,  47  Mo.  A.  499; 
Norton  v.  St.  Louis,  etc.,  R.  Co., 
40  Mo.  A.  642.  See  Sotebler  v.  St. 
Louis  Transit  Co.,  203  Mo.  702,  102 
SW  651  (holding  an  Instruction  prop- 
er, although  the  evidence  showed 
that   expenses   had   been   pa(d). 

Oh. — Andrews  v.  Toledo,  etc.,  R. 
Co..  19  Oh.  Clr.  Ct.  699,  8  Oh.  Clr. 
Dec.   584. 

Tex. — Roberts  v.  Houston  Motor 
Car  Co.,  (Civ.  A.)  188  SW  267;  North- 
*  ern  Texas  Tract.  Co.  v.  Jamison,  38 
Tex.  Civ.  A.  56,  85  SW  305;  Houston, 
etc.,  R.  Co.  V.  Klmbell,  (Civ.  A.)  43 
SW  1049;  International,  etc.,  R.  Co. 
V.   Cook,    (Civ.    A.)    33    SW   888. 

See  McCarthy  v.  Spring  Valley 
Coal  Co.,  149  111.  A.  275  [aff  243  111. 
185,  90  NE  372]  (holding  that  such 
an  instruction  is  not  harmful  where 
another  Instruction  told  the  Jury  that 
the  expense  had  to  be  proved  by  di- 
rect evidence). 

[a]  Tntiix*  azpeiiaeai— Where  the 
evidence  In  an  action  for  injuries 
is  not  sufficient  to  show  a  probable 
necessity  for  future  medical  serv- 
ices to  replace  a  dislocated  organ, 
Bucb  future  services  were  improp- 
erly submitted  as  an  element  of  dam- 
ages. Sang  v.  St.  Louis,  262  Mo. 
454,  171  SW  347;  Miller  v.  McCon- 
nell,  23  S.  D.  137.  120*  NW  888. 

[b]  BvUanea  held  ■nillaiaa.t. — Chi- 
cago, etc.,  R.  Co.  V.  Roth,  69  Ind. 
A.  161,  107  NE  889,  108  NE  971: 
Thomas  v.  Weeks,  115  Miss.  602,  76 
S  659;  Kennedy  v.  Laclede  Qas  Light 
Co.,  215  Mo.  6^,  115  SW  407;  Flaher- 
ty V.  St.  Louis  Tnanslt  Co.,  ?07  Mo. 
318,  106  SW  15;  Murray  v.  Missouri 
Pac.  R.  Co.,  101  Mo.  236,  13  SW  817, 
20  AmSR  601  [dist  Duke  v.  Missouri 
Pac.  R.  Co.,  99  Mo.  347,  12  SW  636]; 
Campbell  v.  Stanberry,  105  Mo.  A.  56. 
78  SW  292;  Texas,  etc.,  R.  Co.  v.  Mc- 
Dowell, 40  Tex.  Civ.  A.  28.  88  SW  415; 
Franey  v.  Seattle  Taxtcab  Co.,  80 
Wash.   396,  141   P  890. 

[c]  Znstntotloiu  mMtained. — Burn- 
side  V.  Peterson,  43  Colo.  382,  96  P 
256;  Trumble  v.  Happy.  114  Iowa  624. 
87  NW  678:  Lamb  v.  Cedar  Rapids, 
108  Iowa  629,  79  NW  366;  Young 
v.  Metropolitan  St.  R.  Co.,  126  Mo. 
A.   1,  103   SW   186. 

47.  Ark. — Little  Rock,  etc.,  R.  Co. 
v.  Barry.  58  Ark.  198,  23  SW  1097,  25 
LRA    386. 

111.— North  cniicago  St.  R.  Co.  v. 
Cook.  145  111.  551.  33  NE  958  [atT 
43  111.  A  634]:  Harley  v.  Aurora,  etc., 
R.  Co.,  149  111.  A.   339. 

Ind. — Chicago,  etc.,  R.  Co.  v.  But- 
ler,  10  Ind.  A.  244,  38  NE  1. 

Mo. — Waldopfel  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  A.  624.  77  SW  128. 

N.  T. — Scott  V.  Banks,  44  App.  Dlv. 
28,  60  NTS  397;  West  v.  Manhattan 
R.  Co..  56  N.  T.  Super.  590.  1  NTS 
519  [art  121  N.  T.  654  mem,  24  NE 
1092  Tnem]. 

Okl. — Chas.  T.  Derr  Constr.  Co.  v. 
Gelruth,  29  Okl.  538,  120  P  263. 

Tex. — Houston,  etc..  R.  Co.  v. 
Rowell,  92  Tex.  147,  46  SW  630  [aff 
(Civ.  A.)  45  SW  763];  Dallas  Cons. 
EJectric  St.  R.  Co.  v.  Ison,  37  Tex. 
Civ.  A.  219,  83  SW  408;  Missouri,  etc.. 
R.  Co.  V.  Harrison.   ((Jiv.  A.)   77   SW 


1036;  Missouri,  etc.,  R.  Co.  v.  Reasor, 
28  Tex.  Civ.  A.  302,  68  SW  332;  Inter- 
national, etc.,  R.  Co.  V.  Sampson.  (Civ. 
A.)  64  SW  692;  Missouri,  etc.,  R.  Co. 
V.  Bellew,  22  Tex.  Civ.  A.  264.  54  SW 
1079;  Atchison,  etc.,  R.  (3o.  v.  Click,  5 
Tex.  Civ.  A.  224,  23  SW  833;  Fordyce 
V.  Beecher,  2  Tex.  Civ.  A.  29,  21  SW 
179. 

[a]  SnOolMit  facta  aad  otronm- 
■tanoea. — Murphy  v.  McGraw,  74 
Mich.  318,  41  NW  917;  Mlrrlelees  v. 
Wabash  R.  Co.,  163  Mo.  470,  63  SW 
718;  Abbltt  V.  St.  Louis  Transit  Co., 
104  Mo.  A.  534,  79  SW  496;  Feeney 
V.  Long  Island  R.  Co.,  116  N.  Y.  375. 
22  NE  402,  5  LRA  544;  Houston  Elec* 
trio  Co.  V.  Pearce,  (Tex.  Clv.  A.)  192 
SW  558;  Texas,  etc.,  R.  Co.  v.  Clip- 
penger,  47  Tex.  Clv.  A.  610,  106  SW 
166. 

48.  Galveston,  etc.,  R.  Co.  v. 
Perry,  36  Tex.  Clv.  A.  414,  82  SW 
343;  Pincham  v.  Dick,  30  Tex.  Civ. 
A.  23(L  70  SW  333;  Missouri,  etc.,  R. 
Co.  vTNall,  24  Tex.  Civ.  A.  114,  68 
SW  165.  But  see  Texas,  etc.,  R.  Co, 
V.  Ball,  (Tex.  Clv.  A.)  73  SW  420 
[rev  on  other  grounds  96  Tex.  622, 
75  SW  4]  (holding  that  a  failure  so 
to  charge  Is  not  materially  errone- 
ous where  the  evidence  is  not  con- 
flicting and  where  defendant  has' not 
requested  such  a  charge);  Blair  v. 
Calhoun,  87  Wash.  154,  151  P  269 
(holding  the  contrary  in  a  case  where 
the  only  evidence  bearing  on  the 
point,  was  that  a  certain  speclQed 
amount  would  be  a  reasonable  charge 
for  the  services  performed). 

[a]  mstnicUoM  iMld  nUBaUnt. — 
Sacbra  v.  Manilla,  120  Iowa  562,  96 
NW  198;  St.  LOuis,  etc.,  R.  Co.  v. 
Dodgln,  (Tex.  Clv.  A.)  127  SW  847; 
Missouri,  etc.,  R.  Co.  v.  Craig,  52  Tex. 
Clv.  A.  611,  114  SW  850. 

4».  Denver  City  Tramway  Co.  v. 
Hlll.«!.  60  Colo.  328,  116  P  125,  36 
LRANS  213;  Powers  v.  Penn.  Mut.  L. 
Ins.  Co..  91  Mo.  A.  55. 

60.  Chatsworth  v.  Rowe,  63  111.  A. 
887;  Beck  v.  Baltimore,  etc.,  R.  Co., 
233  Pa.  344,  82  A  466;  Smith  v.  Jack- 
son Tp.,  26  Pa.  Super.  234. 

[a]  Evldanoa  held  rnUBoiant. — 
Morgan  v.  Dallas  County,  103  Iowa 
57,   72   NW  304. 

[b]  nutmotlon  mrrtalnad. — Ball 
v.  Gussenhoven,  29  Mont.  321,  74  P 
871;  Smith  v.  Jackson  Tp.»  26  Pa. 
Super.  234. 

HaoMaltjr  of  apaoUlo  proof  see 
supra  {  201. 

51.  llMwar*  of  x*ooT«ry  Be«.supra 
{  199. 

Proflta  tm  alaaiant  of  daoMC*  see 
supra   S§    112-120. 

S3.  Thomseii  v.  C^yser,  243  IT.  S. 
66,  37  set  353,  61  L.  ed.  697,  Ann 
Casl917D  322;  .Ecklngton,  etc.,  R. 
Co.  V.  McDevltt,  191  U.  S.  103,  24 
set  36.  48  L.  ed,  112;  Morrow  v.  Mis- 
souri Pac.  R.  Co.,  140  Mo.  A.  200. 
123   SW  1034. 

[a]  ninitnitloii. — An  Instruction 
properly  excludes  the  consideration 
of  speculative  or  supposititious  prof- 
Its  where  the  jury  are  told  that  they 
"ought  not  to  allow  any  speculative 
damages"  and  that  they  are  not  "re- 
quired to  guess"  as  to  what  damages 
"plaintiffs  claim  to  have  sustained," 
and  further  that  the  burden  of  proof 
is  on  plaintiffs,  aqd  the  jury  should 
be  able  to  make  a  calculation  from 
the  evidence  of  what  the  damages 
are.  Thomsen  v.  Cayser.  243  U.  S. 
66.    37    set    353,    61   L.   ed.    597,    Ann 


vented  gains  or  prospective  profits  must  be  framed 
with  great  care  as  to  the  elements  proper  to  be  con- 
sidered, since  in  such  cases  juries  are  permitted  to 
exercise  a  wide  discretion.*^ 

[$  3861  h.  Use  of  MortaUty  and  Annuity 
Tables.  Whenever  mortality  tables  are  introduced, 
it  is  the  duty  of  the  court  fully  to  instruct  the  jury 
concerning  the  use  of  'and  weight  which  should  be 
accorded  such  evidence."*  A  similar  rule  applies  to 
annuity  tables."*    If  both  a  mortuary  and  an  annuity 


Casl917D  322. 

[b1  An.  laatmetion  wtthdrawiar 
pxofito  from  the  consideration  of  the 
Jury  in  a  case  where  they  do  not  con- 
stitute the  correct  measure  of  dam- 
ages is  not  erroneous  where  it  does 
not  have  the  effect  of  withdrawing 
from  the  jury  evidence  which  la 
proper  to  be  considered  In  determin- 
ing the  damages  under  the  true  rule. 
J.  T.  Stark  Gralrt  Co.  v.  Harry  Bros. 
Co.,  67  Tex.  Civ.  A.  529,  122  SVF 
947. 

58.  Qa. — Southern  R.  Co.  v. 
O'Bryan,  119  Ga.  147,  45  SE  1000; 
Savannah,  etc.,  R.  Co.  v.  Austin,  104 
Ga.  614,  30  SB  770. 

Iowa. — Scott  v.  Chicago,  etc,  R. 
Co.,   160  Iowa  306.   141  NW  1065. 

Ky. — Illinois  Cent.  R.  Co.  v. 
Houchlns.  121  Ky.  526,  89  SW  530. 
28  KyL  499,  123  AmSR  205,  1  LRANS. 
375. 

Mont. — Moyse  v.  Northern  Pac  R. 
Co.,  41  Mont.  272,  108  P  1062. 

Pa. — Pauza  v.  Lehigh  Valley  Coal 
Co..  231  Pa.  577,  80  A  1126;  Seifred 
V.  Pennsylvania  R  Co.,  206  Pa.  399, 
65  A  1061. 

[a]  '  XUnatrBtioaa. — (1)  The  court 
should,  If  requested.  Instruct  the 
jury  that  the  table  shows  only  th» 
probable  duration  of  life  of  healthy 
persons  who  are  Insurable  risks,  and 
not  the  duration  of  ability  to  earn 
money,  and  that  it  is  to  be  consid- 
ered with  other  proof  for  what  it 
may  be  worth,  considering  plaintiff's 
state  of  health,  in  determining  the- 
probable  duration  of  his  capacity  to- 
earn  money.  Illinois  Cent.  R.  Co.  v. 
Houchlns.  121  Ky.  526,  89  SW  530. 
28  KyL  499,  123  AmSR  205,  1  LRANS 
375.  (2)  "The  trial  judge  should  in- 
struct the  jury  that  these  tables  are 
not  to  be  accepted  as  establisliing  the- 
expectancy  of  the  life  of  the  injured 
party,  but  only  as  an  aid  in  arriving 
at  what  that  expectancy  might  be 
in  view  of  all  the  conditions  sur- 
rounding the  particular  life  in  ques- 
tion. It  is  not  sufficient  to  instruct 
the  jury  that  the  tables  are  some  aid 
but  not  conclusive  in  determining  the 
life  expectancy  of  the  injured,  party. 
All  the  circumstances  affecting  the 
probable  duration  of  life  disclosed  by 
the  evidence  should  be  called  to  the 
attention  of  the  jury  in  order  thai 
they  may  have  an  intelligent  under- 
standing of.  what  their  duty  is  in 
determining  the  life  expectancy  in 
the  particular  case  submitted  to 
them."  Pauza  v.  Lehigh  Valley  Coal 
Co.,  231   Pa.   577.  679,  80  A   1126. 

[b]  Zaatraottoiu  mutaiaad. — Bet- 
tls  V.  Chicago,  etc.,  R.  Co..  131  Iowa 
46,  108  NW  103;  Belmer  v.  Boyne  Cit- 
Tanning  Co.,  160  Mich.  669,  125  NW 
726;  Iseminger  v.  York  Haven  Water, 
etc.,  Co..  209  Pa.  615.  59  A  64;  Run- 
die  V.  Slate  Belt  Electric  St.  R.  Co.. 
33  Pa...  Super.  233. 

[c]  For  aunvstad  forma  of 
ohargwi  as  to  the  use  of  mortality 
and  annuity  tables  In  cases  of  torts 
causing  death  or  permanent  injury 
see  Florida  Cent.  R.  Co.  v.  Burney. 
98  Ga.  1.  26  SE  730. 

Oompntatioa  of  award  for  impaired 
•amingr  capacity  ganarally  see  supra 
t  196. 

Ooasidaration  and  datarmliiatioii  of 
•>p»ctan«7  of  Ufa  faiiarBlly  see 
supra  9  181. 

54.  Rooney  v.  New  York,  etc.,  R. 
Co..  173  Mass.  222,  63  NE  435. 

[a]    Xnatruitioiia    BnatatBad^— - 


For  latar  oaaaa,  davalopmants  and  oIiaBfraa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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table  are  in  evidence,  an  instruction  should  inform 
the  jury  with  certainty  which  of  the  two  should  be 
consulted.**  Where  there  is  evidence  that  the  in- 
juries are  permanejat  in  their  nature  and  that  plain- 
tiff's earning  capacity  will  be  impaired,  it  is  proper 
to  instruct  the  jury  as  to  the  use  of  annuity  tables.** 
Where  the  court  charges  as  to  the  use  of  annuity 
tables,  it  should,  in  a  case  where  the  evidence  as  to 
whether  the  injury  is  permanent  or  temporary  is 
conflicting,  instruct  them  that  before  making  use  of 
the  tables  they  must  find  that  the  injury  is  perma- 
nent.*' 

[$  387]  6.  Exemplary  Damages  ** — a.  Necessity 
of  Instruction.  An  instruction  upon  the  question  of 
exemplary  damages  should  not  be  refused  where 
there  is  evidence  in  the  case  authorizing  an  award 
of  such  damages.**  A  jury  must. not  be  left  to  de- 
termine^ of  their  own  volition  whether  defendant 
should  be  punished  by  an  infliction  of  exemplary 
damages,  without  being  informed  as  to  what  facts 
and  circumstances  would  render  him  liable  for  such 
damages,  or  without  apy  other  rules  to  govern  them 
in  the  application  of  the  evidence,"* 

[i  388]  b.  Excloding  BecoTery.  Whei«  there 
is  no  evidence  tending  to  show  circumstances  war- 
ranting the  infliction  of  exemplary  damages,  an  ap- 
propriate   instruction    withdrawing    such    question 


from  the^  consideration  of  the  jury  should  not  be 
refused  '^  except  where  no  exemplary  damages  arc 
claimed;*^  and  it  is  of  course  error  to  charge  that 
such  dtunages  m&y  be^  recovered  where  there  is  no 
evidence  warranting  their  assessment.*'  It  has  been 
held  improper  to  instruct  the  jury  that  they  may 
award  plaintiff  such  damages  as  they  believe  him 
entitled  to  under  the  evidence,  where  the  evidence 
does  not  warrant  a  recovery  of  exemplary  dam- 
ages, since  under  such  an  instruction  the  jury  might 
award  exemplary  damages."'*  But  on  the  other  hand 
an  inference  of  an  award  of  exemplEury  damages  will 
not  follow  where  no  such  damages  are  claimed  or 
pretense  made  on  the  part  of  plaintiff  that  he  is  en- 
titled thereto,**  or  where  plaintiff  in  the  presence  of 
the  jury  expressly  disclaims  such  damages,**  nor 
can  an  awuxl  of  exemplary  damages  be  inferred 
from  an  instruction  authorizing  such  damages'  as 
plaintiff  has  "sustained.'^*'  An  instruction  requir- 
ing the  jury  to  find  thte  compensation  to  which  plain- 
tiff is  entitled  for  an  injury  does  not  authorize  an 
award  of  exemplary  damages.** 

[$  389]  c.  Form  and  Sufficiency.  Instructions 
concerning  a  recovery  of  exemplary  damages  need 
be  couched  in  no  particular  phraseology,  although 
they  should  clearly  state  the  conditions  under 
which  such  damages  are  authorised.**    Care  must, 


Booney  v.  New  Tork,  etc.,  R.'  Co., 
173  Mass.  222,  63  NE  4SS. 

68.  Atlanta,  etc..  R.  Co.  v.  Smith, 
94   Ga.  107,  20  SE  763. 

56.  Western,  etc.,  R.  Co.  v.  Knight, 
142  Ga.  801,  83  SB  943;  Central  of 
Georgia  R.  Co.  v.  McGulre,  10  Ga.  A. 
483.   73   SE  702. 

57.  Western,  etc.,  R.  Co.  v.  Smith, 
145  Oa.  276,  88  SE  983;  Western, 
«tc..  R.  Co.  V.  KnlBht,  142  Ga.  801, 
83   SE  943. 

68.  Blvbt  to  raeoTMr  see  supra 
a    268-298. 

69.  Searcy  v.  Golden,  172  Ky.  42, 
188  SW  1098.  And  see  Best  v.  Co- 
lumbia St.  R.,  etc.,  Co.,  85  S.  C. 
422,  67  SE  1  (holding  that,  In  view 
of  the  evidence,  It  was  proper  to 
refuse  an  Instruction  that  there  was 
no  evidence  to  support  a  verdict  for 
punitive   damages). 

[a]  EvldcBoa  h«d  to  joatuy 
oharya  oa  pnnttiv*  dMiMr**'— Sorg  v. 
Frederick,  255  Pa.  617,  100  A  481; 
Greeney  v.  Pennsylvania  Water  Co., 
29  Pa.  Super.  136:  Burns  v.  Kendall, 
96  S.  C.  385,  80  SE  621. 

60.  Ala. — Coleman  v.  Pepper,  169 
Ala.  310,  49  S  310. 

Ark.— Foster  v.  Pitts,  63  Ark.  S87, 
38    SW   1114. 

111.— Pisa  V.  Holy,  114  111.  A.  8. 

Minn. — Sneve  v.  Lunder,  100  Minn. 
5,   110  NW  99. 

Mo. — Clark  v.  Fairley,  30  Mo.  A. 
335. 

Oh. — Kuohenmeister  v.  O'Connor,  8 
Oh.  Dec.  (Reprint)  502,  8  ClncLBuI 
257,  9  Oh.  Dec.  (Reprint)  159,  11 
ClncLBul  120. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Chamberlain,  4  Okl.  542,  46  P  499. 

Pa. — Kell  V.  Chartters  Valley  Gas 
Co.,  131  Pa.  466,  19  A  78,  17  AmSR 
823.         ^ 

•  Tex. — Galveston,  etc.,  R.  Co.  v. 
Dunlavy,  66  Tex.  256.  To, same  ef- 
fect Beeman  St.  Clair  Co.  v.  Cara- 
dlne,    (Civ.   A.)    34   SW  980. 

Wis. — Haberman  v.  Gasser,  104 
Wis.  98.   80  NW  105. 

Compare  Baker  v.  Bates,  4  Tenn. 
Civ^  A.  .175  (holding  that  an  instruc- 
tion "you  may,  If  you  deem  proper, 
assess  punitive  damages"  is  .correct 
so  far  as  It  goes,  and-the  giving  of 
it  is  not  error  In  the  absence  of  a 
request  for  an  ampllfled  statement). 

61.  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney.  45  Fla.  286,  33  8  1010,  110 
AmSR  73:  Trlmmier  v.  Atlantic,  etc.. 
R.  Co.,   81   S.  C.    203,   62   SE  209. 

QoMrttoa    for    eomt    or   Innr    see 


supra  t  268. 

&.  Roach  v.  Wright,  1,96  Ala.  S38, 
70  S  271;  Walkup  v.  Beebe,  139  Iowa 
895,  116  NW  321;  San  Antonio  Tract. 
Co.  V.  Davis,  (Tex.  Civ.  A.)  101  SW 
564;  Western  Union  Tel.  Co.  v.  Wal- 
ler,  (Tex.  Civ.  A.)   47  SW  396. 

63.  Wilson  V.  Atlantic  Coast  Line 
R.  Co.,  142  N.  C.  333,  56  SE  257; 
Baxter  v.  Campbell,  17  S.  D.  475, 
97  NW  388;  Southern  R.  Co.  v. 
Grubbs,  116  Va.  876,  80  SE  749.  See 
also  supra    9    268. 

64.  Cal. — Trablng  v.  California 
Nav.,  etc.,  Co.,  121  Cal.  137,  S3  P 
644. 

Conn. — Oviatt  v.  Pond,  29  Conn. 
479. 

111. — Elam  V.  Majestic  Coal,  etc., 
Co.,  158  HI.  A.  376;  Halsler  v.  Hay- 
den,  124  111.  A.  264;  Malott  v.  Woods, 
109  111.  A.  512;  Galeaburg  Electric 
Motor,  etc.,  Co.  v.  Barlow.  98  111.  A. 
334;  Stover  Mfg.  Co.  v.  MiUane,  89 
111.  A.  532;  La  Porte  v.  Wallace,  89 
HI.  A.  617;  Freeman  Wire,  etc.,  Co. 
V.  Collins,  53  III.  A.  29;  Heimsoth 
V.  Anderson,  16  111.  A.  151. 

Mo. — State  v.  Harrington,  33  Mo. 
A.  476;  Welsh  v.  Stewart,  31  Mo.  A. 
876 

N.  T. — Brooks  V.  New  Torit,  etc., 
R.  Co.,  30  Hun  47. 

Pa. — Olllns  V.  Leafey,  124  Pa. 
203,  16  A  765;  Hell  v.  Glanding,  42 
Pa.  493,  82  AmD  537;  Rose  v.  Story, 
1  Pa.  190,  44  AmD  121. 

Va. — Newport  News  Pub.  Co.  v. 
Beaumeister,  104  Va^  744,  62  BE 
827 

W.  Va.— Wilson  v.  Wheeling,  19 
W.  Va.   323,   42  AmR  780. 

See  Texas,  etc..  R.  Co.  v.  Jones, 
(Tex.  Civ.  A.)  29  SW  499  (con- 
struing a  charge  to  allow  the  as- 
sessment of  punitive  damages,  and 
holding  therefore  that  it  did  not  cure 
an  error  in  overruling  a  special  ex- 
ception to  the  count  of  the  petition 
which  claimed  such  damages). 

65.  Benoit  Coal  Mln.  Co.  v. 
Faught,  (Ala.)  77  S  695;  Denver  City 
Tramway  Co.  v.  Gawley.  23  Colo.  A. 
332,  129  P  258;  Capital  Tract.  Co.  v. 
Morgan,  44  App.  (D.  C.)  237;  Knick- 
erbocker Ice  Co.  v.  Benedix,  206  111. 
362.  69  NE  60;  Chicago,  etc.,  R.  Co. 
V.  Holland,  122  111.  461,  13  NE  145; 
Pennsylvania  Co.  v.  Frana,  112  III. 
398 

[al  AppUowUoB  of  rol*^ — ^In  an 
action  for  personal  Injuries  occa- 
sioned by  collision  between  a  street 
car  and  an  ice  wagon  driven  by  in- 


toxicated persons,  a  modification  of 
defendant  ice  company's  requested 
Instruction  as  to  the  efCect  of  the 
Intoxication  of  its  servants,  by  add- 
ing that  the  Jury  had  a  right,  in 
arriving  at  their  verdict,  to  consider 
whatever  the  evidence  might  show 
as  to  intoxication,  is  not  bad,  as 
permitting  the  jury  to  consider  the 
evidence  of  Intoxication  in  estimat- 
ing the  amount  of  damages,  as  no 
punitive  damages  were  sought 
Knickerbocker  Ice  Co.  v.  Benedix, 
206  111.   362,   69  NE  60. 

[b]  XnatmotloBa  ■nstalBad*— Scal- 
ly  v.  Garratt,  11  Cal.  A.  138,  104  P 
S26. 

66.  Taylor  v.  Scherpe,  etc..  Archi- 
tectural Iron  Co.,  133  Mo.  349,  34 
SW  581.  , 

67.  Kentucky  Cent.  R.  Co.  v.  ACk- 
ley,  87  Ky.  278,  8  SW  691,  12  AmSR 
480,  10  KyL  170. 

68.  Mecartney  v.  Smith,  (Kan.) 
62  P  640. 

86.  Conn. — Hull  v.  Douglass,  79 
Conn.   266,  64  A  361. 

Ky. — Felton  v.  Holbrook,  56  SW 
506,  21  KyL  1824. 

Mich.— Stilson  v.  Olbbs,  53  Mich. 
280.   18   NW   815.- 

Miss. — Vicksburg.  etc.,  R.  Co.  v. 
Scanlan,  63  Miss.  413. 

N.  H.— Blxby  V.  Dunlap,  56  N.  H. 
456.  22  AmR  476. 

[a]  Instmotions  IiaU  niaclait. — 
Louisville,  etc.,  Co.  v.  Ballard,  88  Ky. 
159.  10  SW  429,  10  KyL  735.  2  LRA 
694;  Raynor  v.  Nims,  37  Mich.  34, 
26  AmR  493;  Smith  v.  Wabash,  etc., 
R.  Co.,  92  Mo.  359,  4  SW  129.  1  AmSR 
729;  Flynn  v.  St.  Louis  Southwestern 
R.  Co.,  (Mo.  A.)  190  SW  371;  Etch- 
berry  V.  Levlelle,  2  Hilt.  (N.  T.)  40: 
Reynolds  v.  Bralthwaite,  131  Pa.  416, 
18  A  1110;  People's  Natural  Gas  Co. 
V.  Millbury,  2  Mona.  (Pa.)  145;  Nel- 
son v.  Atlantic,  etc.,  Co.,  107  S.  C.  1, 
92  SE  194;  Wilcox  v.  Southerh  R.  Co.. 
91  S.  C.  71.  74  SE  122;  Watts  v. 
South  Bound  R.  Co.,  60  S.  C.  67,  ii 
SE  240:  Mack  v.  South  Bound  R.  Co., 
52  S.  C.  323,  29  SE  905.  68  AmSR 
913.  40  LRA  679;  Knittel  v.  Schmidt, 
16  Tex.  Civ.  A.  7,  40  SW  607. 
'  [b1  biatmotlona  lield  trtoamju^— 
(1)  In  general.  Wheeler  v.  Randall, 
48  111.  182;  Lewlne  v.  Interborough 
Rapid  Transit  Co..  61  Misc.  77,  118 
NTS  15.  (2)  That  court  will  not 
interfere  with  discretion  of  Jury  in 
respect  to  amount  of  exemplary  dam- 
ages which  they  may  find.  Ludwig 
V.  Sager.  84  III.  99. 
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however,  be  taken  to  insti-uct  the  jury  as  to 
the  necessary  intent  or  motive  of  defendant,'*  and 
the  degree  of  wantonness,  negligence,  or  miscondact 
necessary  to  render  him  liable  to  such  damages;'^ 
and  where  the  grounds  on  which  such  damages 
may  be  awarded  are  determined  by  statute,  an  in- 
struction must  clearly  conform  thereto,^'  and  it 
would  seem  that  the  better  practice  would  be  to  use 
the  phraseology  employed.^'  So  too  an  instruction 
must  not  tend  to  mislead  the  jury  into  the  belief  - 
that  (exemplary  damages  may  be  recovered  without 
proof  of  actual  damages.'*  The  question  of  com- 
pensatory and  exemplary  damages  may  be  submit- 
ted in  the  same  instruction.''  Where  the  generally 
accepted  theory  of  exemplary  damages  is  not  ad- 
hered to,'*  the  instructions  should  not  require  the 
jury  to  CQnsider  compensatory  and  exemplary  dam- 
ages separately." 

Double  recoTory.  An  instruction  that  mental  suf- 
fering is  an  element  to  be  considered  in  estimatii^ 
compensatory  damages,  and  that  in  addition  to  such 
damages  the  jury  may  award  exemplary  damages, 
is  not  open  to  the  objection  that  the  jury  is  au- 
thorized to  award  exemplary  damages  twice  in  the 
case.'^  An  instruction  that  the  jury  may  g^ive,  in 
addition  to  compensatory  damages,  exemplary  dam- 
ages to  any  amount  in  their  discretion,  not  exceed- 
ing the  amount  claimed  in  the  declaration  "in  all," 
is  not  open  to  the  objection  that  it  authorizes  an 
award  of  exemplary  damages  to  the  amount  claimed 


in  the  declaration  in  addition  to  compensatory  dam- 
agres.'* 

[i  390]  E.  yer4ict— 1.  Form  and  ReqniBitfls— 
a.  In  OeneraL  The  verdict  must  conform  to  the 
evidence,  instructions,  aiid  pleadings,""  but  it  need 
not  conform  to  counts  defectively  pleaded,^^  and  an 
objection  that  it  does  not  conform  will  not  be  sus- 
tained upon  unnecessary  inference.*'  A  finding 
which  follows  the  language  of  a  good  complaint  is 
sufficient.""  The  jury  should  assess  the  danjages  or 
make  sufficient  finding  of  data  from  which  the  as- 
sessment may  be  made  by  the  court,  and  a  mere 
finding  for  plaintiff  is  insufficient,**  and  this  is  true, 
although  the  verdict  is  special.**  Where  damages 
are  assessed  generally  under  a  declaration  contain- 
ing two  counts,  one  of  which  is  bad,  judgment  must 
be  for  defendant  at  common  law,**  except  perhaps 
in  a  case  where  the  separate  counts  are  but  dif- 
ferent modes  of  stating  the  same  cause  of  action,  in 
which  case  the  general  verdict  may  be  supported  by 
a  good  count  as  against  a  motion  in  arrest  of  judg- 
ment.*' Where  there  is  an  is^ue-of  law  and  an  issue 
of  fact  in  the  same  cause,  and  the  issue  of  fact  is 
brought  to  trial  before  the  'determination  of  the 
issue  of  law,  damages  need  not  be  assessed  con- 
tingently where  the  issue  of  fact  goes  to  the  entire 
declaration.**  If  a  finding  indicates  that  it  is  based 
on  an  erroneous  measure  of  damages,  it  is  defec- 
tive.**   The  fact  that  an  item  was  allowed  under 


[c]  teatrnctlon  oxltleUad. — ^An  In 
structlon  that  If  the  nesligence  of- 
defendant  was  gross,  the  Jury  might. 
In  addition  to  compensating  plaintiff. 
And  punitive  damages,  that  Is,  dam- 
ages "by  way  of  punishment,"  was 
not  ground  for  reversal  by  reason  of 
the  phrase  quoted,  where  the  dam- 
ages awarded  were  not  excessive,  al- 
though It  would  have  been  better 
form  to  have  omitted  the  phrase. 
Welskopf  V.  Rltter,  »7  SW  1120,  29 
KyL  1268. 

[d]  Wealth  of  defandaat^d)  An 
Instruction  that  In  assessing  punitive 
damages  the  jury  are  permitted  to 
consider  the  financial  condition  of  de- 
fendant "Is  strictly  correct,  and, 
taken  literally,  it  applies,  whether 
the  defendant  is  of  great  or  of  little 
wealth.  ...  It  Is  argued  that  the 
Jury  must  have  understood  this  as 
meaning  that  he  had  property  or 
prospects.  We  think  not.  If  the  In- 
struction is  literally  correct.  It  Is 
only  reasonable  to  consider  that  the 
Jury  made  application  of  it  to  the 
evidence  before  them."  Luther  v. 
Shaw,  (Wis.)  147  NW  18,  20.  (2) 
"The  proper  form  of  'expression  Is 
that  the  Jury  may  consider  the  de- 
fendant's wealth  so  far  as  appears 
fi'om  the  evidence  In  a  case  other- 
wise proper  for  allowance  of  ex- 
emplary damages."  Thomas  v.  Wil- 
liams, 139  Wis.  467,  470,  121  NW 
148. 

70.  Baumier  v.  Antlau,  6S  Mich. 
21.  21  NW  888;  Seeman  v.  Feeney.  19 
Minn.  79;  Dickensheet  v.  Chouteau 
MIn.  Co..   (Mo.)    202  SW  624. 

[a]  nutmotloiia  mutalnad.— Jen- 
nings V.  Appleman,  159  Mo.  A.  12,  139 
SW  817. 

71.  Wilkinson  v.  Searcy,  76  Ala. 
176;  Birmingham  R.,  etc.,  (3o.  v. 
MIndler,  3  Ala.  A.  444,  67  S  113: 
Florida  Southern  R.  Co.  v.  Hirst,  30 
Fla.  1.  11  S  506,  32  AmSR  17,  16  I.RA 
631:  Wlmer  v.  AUbaugh.  78  Iowa  79. 
42  NW  687.  16  AmSR  422;  Louisville, 
etc.,  R.  Co.  V.  Hall.  115  Ky.  567,  74 
SW  280,  24  KyL  2487;  Brenner  v. 
Renner,  6  KyL  512.  See  also  White 
V.  Spangler.  68  Iowa  222.  26  NW  85 
(as  to  sufficient  definition  for  "wil- 
fully") 


[a]  Th«  QM  of  the  word  "wUUal" 
iBatead  of  "rroaa"  (n  expressing  the 
degree  of  negligence  necessary  for 
an  award  of  punitive  damages  Is  Im- 
material. Louisville,  etc.,  R.  Co.  v. 
Chlsm,  47  SW  261,  20  KyL  684. 

[b]  \  Xnatraeaons  ■natalnad.— An- 
derson V.  International  Harvester  Co., 
104  Minn.  49,  116  NW  101,  16  LRANS 
440;  McNamara  v.  St.  Louis  Transit 
Co.,  182  Mo.  676,  81  SW  880,  66  LRA 
486;  Settlemeyer  v.  Southern  R.  Co. 
Carolina  Dlv.,  97  S.  C.  85,  81  SE  466; 
Tucker  v.  Southern  R.  Co.,  76  S.  C. 
86,  66  SB  154;  Pagan  v.  Drake  Fur- 
niture Co.,  73  S.  C.  364,  68  SE  642: 
Mack  V.  South  Bound  R.  Co.,  62  S.  C. 
323,  29  SE  905,  68  AmSR  913,  40 
LRA  679. 

[c]  InatmetloBs  held  bad. — Chesa- 
peake, etc.,  R.  Co.  V.  Judd,  106  Ky. 
864,  SO  SW  539,  20  KyL  1978;  Ala- 
bama, etc.,  R.  Co.  V.  Cox,  106  Miss. 
33,  63  S  334;  Dickensheet  v.  Chouteau 
MIn.  Co.,   (Mo.)   202  SW  624. 

78.  Yerlan  v.  Llnkletter,  80  Cal. 
135.  22  P  70. 

78.  Chattanooga,  etc.,  R.  Co.  v. 
Llddell,  86  Qa.  482,  11  SE  853,  21 
AmSR  169.  To  similar  effect  Mitchell 
V.  Andrews,  94  Ga.  611,  20  SE  180. 

74.     Martin  v.  Leslie,  93  111.  A.  44. 

[a]  AppUea.tlon  of  mle,^ — ^An  in- 
struction. In  an  action  for  conspiracy, 
that  when  vindictive  damages  are  al- 
lowed they  should  be  commensurate 
with  the  offense  Is  objectionable  on 
this  ground.  Martin  v.  Leslie,  93  111. 
A.  44. 

xreceaaittr  of  aotoal  daoMffea  see 
supra  S  270. 

70.  Oroh  ▼.  South,  121  Md.  639,  89 
A   321. 

78,     see  supra  I  268. 

77.  Bowden  v.  Voorheis,  136  Mich. 
648,  98  NW  406. 

[a]  Znatmcttoa  nwtained. — Bow- 
den V.  Voorheis,  136  Mich.  648,  98 
NW  406. 

78.  Bonelll  v.  Bowen.  70  Miss.  142, 
11  S  791.  But  see  Southern  R.  Co.  v. 
.Tordan,  129  Ga.  665,  59  SE  802;  Geor- 
gia R.,  etc.,  Co.  v.  Davis,  6  Qa.  A. 
645.  65  SE  785  (both  cases  holding 
that  It  Is  erroneous  to  Instruct  the 
Jury  that  they  can  give  con^pensa- 
tory   damages   for  wounded   feelings. 


and  additional  punitive  damases,  in 
tt^e  event  that  aggravating  circum- 
stances appear,  for  the  purpose  of  de- 
terring the  wrongdoer  or  compensat- 
ing plaintiff  for  wounded  feelings). 

79.  Louisville,  etc.,  R.  Co.  v. 
Greer,  29  SW  337.   16  KyL  667. 

80.  Remund  v.  McCool,  (Okl.)  160 
P  1065;  Galveston,  etc.,  R.  Co.  v. 
Dunlavy,  66  Tex.  266;  Beckham  v. 
Collins,  54  Tex.  Civ.  A.  241.  117  SW 
431;- Murray  v.  Moore,  104  Va.  707, 
62  SB  381:  Crockett  v.  C^ambellton. 
39  N.  B.   160,  6  EastLR  519. 

Pom  and  avacleaoy  of  ▼ardieta 
ffanenlljr  see  Trial   [88  Clyc  1868]. 

81.  Whitehall  v.  State,  19  Ind.  27. 
88.     McDonald  v.  Whitney,  39  Fed. 

466;  Bishop  v.  St.  Paul  City  R.  Co., 
48  Minn.  26,  50  NW  927. 

83.  McLaughlin  v.  McLaughlin, 
17  Cal.  A.   699,   121   P  704. 

[a]  Applioaooa  of  mla.— Where 
the  complaint  sought  general  dam- 
ages only,  a  general  finding  was  suf- 
ficient to  support  Judgment  for  plain- 
tiff. McLaughlin  v.  McLaughlin,  17 
Cal.  A,  699,  121   P  704. 

84.  Ga. — Sellers  v.  Mann,  113  Oa. 
643,   39   SE  11. 

Ind. — Fruits  v.  Elmore.  8  Ind.  A. 
278,  34  NE  829  [appr  Thornburg  v. 
Buck,  13  Ind.  A.  446,  41  NB  86]. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Hartwell,  99  Ky.  436,  36  SW  183,  3S 
SW  1041,  18  KyL  746;  Cleveland,  etc.. 
R.   Co.  v.  CuUiver,   8   KyL  »«4. 

Nebr. — Bowers  v.  Rice.  19  Nebr. 
576.  27  NW  64«. 

Nev. — ^Knickerbocker,  etc..  Silver 
MIn.  Co.  V.  Hall,  3  Nev.  194. 

Pa. — Pulhamus  v.  Pursel,  i  PtU 
Rep  141,  3  PaLJ  899. 

Tenn. — Neville  v.  Northcutt,  7 
Coldw.   294. 

Tex. — Clendenning  v.  Mathews,  1 
Tex.  A.  Civ.  Cas.   f  904. 

86.  Wainwright  v.  Burroughs.  1 
Ind.   A.    393.   27   NE  691. 

'88;     Johnson      v.      Oreenongh.      3> 
N.    H.  .396. 

87.  Aldrlch   v.   Ljrman.  6  R.   I.  98. 

88.  Bates  v.  Green,  19  Wend. 
(N.   Y.)    630. 

89.  Burk  v.  Webb,  32  Mich.  17S: 
Dugglns  v.  Colby,  46  Utah  336,  14S 
P    1042. 
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the  name  of  interest  is  immaterial  where  it  was  a 
proper  item  of  damage.**  Where,  under  the  plead- 
ings and  the  evidence,  plaintiff  is  entitled  to  sub- 
stantial damages,  a  verdict  for  nominal  damages 
cannot  be  regarded  as  a  finding  in  defendant's 
favor.»» 

[%  391}  1>.  Itemization  of  Damages.  In  the  ab- 
sence of  statute  requiring  an  itemization  or  special 
classification  of  damages,  a  general  verdict  is  suf- 
ficient,*^ and  a  like  rule  applies  to  finding^  by  the 
court.**    However,  in  some  jurisdictions,  statutory 

*  requirements  of  the  kind  mentioned  exist,"*  and 
must  be  complied  with."  Where  recovery  is  sought 
for  various  elements  or  items  of  damages  consti- 
tutii^  separate  causes  of  action,  a  verdict  for  a 
lump  sum  is  erroneous.™  The  fact  that  the  jury 
assess  the  amounts  found  for  various  items  of  dam-- 
age  separately  is  not  in  any  event  erroneous,*^ 
Where  damages,  if  recoverable  at  all,  are  recoverable 
as  a  whole  and  not  for  aggregate  or  distinct  items, 
special  interrogatories  should  be  refused.**  Where 
the  circumstances  of  the  case  are  such  that  succes- 
sive suits  have  been  or  may  be  brought  for  injury  to 
the  same  subject  matter,  the  court  may  submit  the 
case  on  special  issues  and  have  the  different  items 

I  of  damages  distinctly  passed  upon,  so  that  there 
will  be  no  danger  of  a  subsequent  recovery  for 
the  same  damage.**  When  different  parties  have 
each  a  distinct  cause  of  action,  covered  by  the  same 


judgment,  separate  assessments  should  be  made.^  If 
by  consent  two  distinct  cases  between  the  same  par- 
ties are  submitted  to  the  same  jtlry,  the  assessment 
should  be  made  according  to  the  evidfflice  in  each 
ease.^ 

Actual  and  exemplary  damages.  Where  both  ac- 
tual and  exemplary  damages  are  recoverable,  the 
jury  in  some  jurisdictions  are  required  to  .specify 
in  their  verdict  the  amounts  found  for  each.'  A 
failure  to  give  instructions  to  this  effect,  however, 
is  not  fatal  error  where  there  iias  been  no  request 
therefor,*  and,  where  the  cause  is  tried  by  the  court, 
the  court  need  not  segregate  in  its  findings  the 
amount  of  actual  damages  from  the  amount  given 
as  exemplary  damages,  in  the  absence  of  a  request.' 
In  other  jurisdictions,  it  is  discretionary  with  the 
court  to  require  the  jury  to  separate  the  findings  as 
to  actual  and  exemplary  damages.*  Where,  in  a 
case  permitting  an  award  of  both  actual  and  exem- 
plary damages,  a.  question  is  submitted  requiring  the 
jury  to  state  the  amount  of  actual  damages  sus- 
tained by  plaintiff,  such  question  must  be  answered 
in  such  a  manner  as  to  show  that  the  jury  as  a 
whole  agreed  on  some  amount  as  actual  damages 
and  as  exemplary  damages.''  However,  a  verdict 
which  shows  on  its  face  that  it  is  a  finding  for  ex- 
emplary damages  only  is  construed  to  be  a  finding 
not  only  for  exemplary  damages  but  also  for  actual 
damages  that  are  merely  nominal,  and  therefore  not 


[a]  rtadlag'  held  itot  1iM*d  om  we- 
zoaaona  .mMwnz*  of  Oaxaafm. — In  an 

action  for  the  destruction  of,  and 
Injury  to,  an  onion  crop,  evidence  of 
the  probable  yield  under  proper  cul- 
tivation, the  expense  of  cultivation, 
the  value  of  such  yield  when  matured 
and  marlcetable,  and  the  cost  of  prep- 
aration and  transportation  to  market, 
beingr  admissible,  that  the  court  set 
it  out  in  its  findings,  and  indicated 
that  he  was  controlled  by  it,  did  not 
show  that  he  resorted  to  an  Improper 
measure  of  damages.  Mlssourf,  etc., 
R.  Co.  V.  Riverhead  Farm,  53  Tex. 
Civ.  A.   643,   117   SW   1049. 

90.  McCreery  v.  Green,  38  Mich. 
172. 

[a]  AppUoattoa  of  ral*.— A  ver- 
dict in  an  action  ex  delicto  for  plain- 
tiff in  "the  sum  of  $200  principal. 
Interest  $47.82,  making  principal  and 
Interest  1247.82,"  will  be  upheld  as 
a  flndlng  for  two  hundred  and  forty- 
seven  dollars  and  eighty-two  cents 
damages.  MlUedgeville  v.  Stem- 
bridge,  139  Oa.  692.  78  SE  36. 

91.  Chouquette  v.  Southern  Elec- 
tric R.  Co.,  152  Mo.  257,  53  SW  897. 

9i.  Ind. — Valparaiso  Lighting  Co. 
V.  Tyler,  96  NE  768;  Cltliiena"  St.  R. 
Co.  V.  Heath,  29  Ind.  A.  395,  62  NB  107. 

Mais. — Richmond  v.  Whittlesey,  2 
Allen   230. 

Mo.— Hill  V.  Union  Electric  Light, 
etCy   Co.,   189   SW  345. 

Tex. — Texas  Cent.  R.  Co.  v.  Plsher, 
18  Tex.  Civ.  A.  78,  43  SW  584.  See 
Scott  V.  Shine,  (Civ.  A.)  194  SW  984 
(holding  that.  In  view  of  the  entire 
record,  the  failure  of  the  court  to 
reqaire  the  Jury  to  make  npeclflc 
findings  on  each  element  of  damage 
mentioned  in  the  pleadings  and  In- 
structions, If  error  at  all,  did  not 
cause  the  rendition  of  an  Improper 
Judgment);  Bonner  v.  Qreen,  6  Tex. 
A.  96,  24  SW  835  (where  It  was  said 
that  while  no  authority  had  been 
cited  sustaining  defendant's  conten- 
tion that  he  was  entitled  to  a  special 
Instr^ictlon  directing  a  separate  as- 
sessment of  the  amount  allowed  for 
loss  of  time  and  diminished  capacity, 
and  also  of  the  amount  allowed  for 
mental  and  physical  suffering,  de- 
fendant could  not  contend  that  he 
was  Injured  by  a  failure  to  give  the 
charge  where  the  entire  amount 
awarded  was  leas  than  the  amount 
claimed   in   the   petition    upon   either 


ground). 

Wis. — Johnson  v.  St.  Paul,  etc.. 
Coal  Co.,  131  Wis.  627,  111  NW  722; 
Qatzow  V.  Buening,  106  Wis.  1,  81 
NW  1003,  80  AmSR  1,  49  LRA  475. 

Can. — Booth  v.  RattS,  21  Can.  S.  C. 
637. 

B.  C. — Taylor  v.  British  Columbia 
Electric  R.  Co..  16  B.  C.  109,  17  West 
LR  470. 

Ont. — Campbell  v.  Great  Western 
R.  Co.,  20  U.  C.  C.  P.  345. 

See  Witt  V.  Latimer,  189  Iowa  273, 
117  NW  680  (where  submission  of 
special  interrogatories  was  held  not 
to  prejudice  defense).         ' 

But  see  Hulllnger  v.  Big  Sespe  Oil 
Co.,  28  Cal.  A.  69,  ISl  P  869  (hold- 
ing that  a  Judgment  for  plaintiff  in 
an  action  for  damage  cannot  be  sus- 
tained where  the  findings  for  plain- 
tiff do  not  show  how  the  items  of 
damage  are  made  up). 

[a]  AppUcatioBa  of  calew— (1) 
Since  the  Itemization  Is  unnecessary, 
the  supreme  court.  In  determining 
whether  or  not  the  damaged  are  ex- 
cessive, will  consider  the  gross  sum 
only,  and  disregard  the  special  Item- 
izations. Ohio,  etc.,  R.  <5o.  V.  Judy, 
120  Ind.  397,  22  NE  252.  (2)  As  a 
rule  it  is  improper  to  require  the 
Jury  to  answer  Interrogatories  item- 
izing damages  in  a  tort  action,  where 
it  is  unnecessary  to  plead  such  ele- 
ments of  damage.  Cleveland,  etc., 
R.  Co.  V.  True,  63  Ind.  A.  156,  100 
NE  22:  Elijah  V.  DowHng,  49  Ind.  A. 
515.   97   NE   551. 

[b]  OonstrucUon. — In  an  action 
for  ten  thousand  dollars  'for  personal 
injuries  and  one  hundred  dollars  for 
medical  expenses,  a  verdict  for  one 
thousand  one  hundred  dollars  did  not 
carry  with  It  the  inference  that  one 
hundred  dollars  was  allowed  for  med- 
ical expenses.  Louisville,  etc..  R.  Co. 
V.  SpatlR.  168  Ky.  283,  164  SW  811. 

93.  Ferguson  v.  Rochford,  84 
Conn.    202,    79    A    177,    AnnCasl912B 


1212 
94. 
95. 


See  statutory  provisions. 
Bryant  v.  Glldden,  36  Me.  86; 
Goodson  V.  Mullen,  92  N.  C.  207. 

96.  McMurray  v.  St.  Louis,  etc..  R. 
Co.,  225  Mo.  272,  125  SW  751;  Smith 
V.  Chicago,  etc.,  R.  Co.,  188  Mo.  A. 
180,  170  SW  324;  Walters  v.  United 
R.  Co.,  165  Mo.  A.  628.  147  SW  1098. 

97.  Ray  v.  Lake  Superior  Termi- 
nal, etc..  R.  Co.,  99  Wis.  6ir,  75  NW 


420;  Appleton  v.  Lepper,  20  U.  C.  C. 
P.   138. 

[a]  HaffU  allowaao*,^ — Where,  in 
an  action  for  damages  for  personal 
injuries,  at  the  request  of  defendant, 
the  Jury  returned  special  findings, 
showing  an  allowance  for  pain  and 
suffering  and  a  further  allowance  for' 
mental  suffering  and  distress,  the 
two  Items  will  be  treated  as  equiva- 
lent  to  a  single  allowance  for  mental 
and  physical  pain  and  suffering,  such 
finding  being  supported  by  evidence. 
Atchison,  etc.,  R.  Co.  v.  Lee.  8  Kan. 
A.   24,  64  P  4. 

9«.  Brier  v.  Davis.  122  Iowa  59^  96 
NW  983;  West  v.  Seaboard  Air  Line 
R.  Co.,  161  N.  C.  231,  65  SE  979.  See 
Houston  Belt,  etc.,  R.  Co.  v.  Schep- 
pelman,  (Tex.  Civ.  A.)  203  SW  167 
(holding,  without  discussion,  that 
there  was  no  error  in  submitting  a 
special  Issue  requiring  the  Jury  to 
state  what  sum  of  money,  "if  paid 
now,"  will  fairly  and  reasonably 
compensate  plaintiff  for  the  Injuries 
sustained,  if  any,  as  shown  by  the 
pleadings  and  evidence-in  the  case). 

99.  Texas,  etc.,  R.  Co.  v.  Padgett, 
(Tex.  Civ.  A.)   36   SW  800. 

1.     Forrester  v.   Sisco,   49   Md.   586. 

5.  Miller  v.   Hoc,   1   Fla.   189. 

3.  Minter  v.  Bradstreet  Co..  174 
Mo.  444,  73  SW  668;  Blalr  v.  Pater- 
son,  131  Mo.  A.  122,  110  SW  615; 
Lamberson  v.  Long,  66  Mo.  A.  253; 
Atchison,  etc.,  R.  CJo.  v.  Chamberlain, 
4  Okl.  542,  46  P  499;  Hamilton  v. 
Western  Union  Tel.  Co.,  96  S.  C.  398. 
80  SE  706;  Kaufman  v.  Wicks.  62 
Tex.  234;  Shook  v.  Peters,  59  Tex. 
393;  Bushong  v.  Alderson,  (Tex.  Civ. 
A.)  143  SW  200;  Northern  Texas 
Tract.  Co.  V.  Peterman,  (Tex.  Civ.  A.) 
80  SW  535.  Compare  Friedly  v.  Gld- 
dings,  119  Fed.  438  [aff  128  Fed.  356, 
63  CCA  85,  65  LRA  327]  (holding 
that  a  general  verdict  would  ^ot  be 
set  aside). 

4.  Belo  V.  Wren.  63  Tex.  686; 
Shook  V.  Peters.  59  Tex.   393. 

8.  Foley  v.  Martin,  142  Cal.  266, 
71  P  165,  76  P  842.  100  AmSR  123. 

6.  Martens  v.  Martens.  (Iowa)  164 
NW  646. 

7.  Clark  v.  Weir,  37  Kan.  98.  14 
P  633. 

{a]  zntutMtloiL  —  Where  the 
court  found  for  plaintiff  and  as- 
sessed his  damages  at  three  hundred 
dollars  and  answered  a  question   aa 
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so  substantial  as  to  require  expression  in  the  ver- 
diot.« 

H  392]  c.  InconslBtency,  Ambtguity,  or  Uneer- 
tabity.  A  verdict  or  finding  in  an  action  for  dam- 
ages is  objectionable  on  the  ground  of  uncertainty, 
when  the  exact  sum  of  damages  is  not  eo  nomine 
stated,  or  sufficient  data  is  not  given  from  which 
the  amount  may  be  computed  with  certainty,*  but 
it  is  sufficient  when  such  computation  can  be  made, 
or  the  language  employed  is  such  that  the  meaning 
or  intent  of  the  jury  to  award  a  specific  amount 
cannot  well  be  misunderstood  ;^°  and  in  determin- 
ing the  sufficiency  of  a  verdict  as  to  certainty,  the 
instructions  of  the  court  and  the  proof  given  in  evi- 
dence will  be  considered  in  connection  therewith.'^ 
Where  the  verdict  in  aii  action  for  damages  is  so 
uncertain  or  ambiguous  that  it  is  impossible  to  tell 
what  sum  the  jury  intended  to  allow,  a  new  trial 
must  of  course  be  ordered.'^  This  condition  arises 
where  special  findings  are  conflicting  and  inconsist- 
ent with  the  general  verdict  rendered  at  the  same 
time,"  although  if  a  special  verdict  in  itself  con- 
sistent is  inconsistent  with  the  general  verdict,  the 
latter  will  be  disregarded  and  the  damages  assessed 
according  to  the  former.'^    But  a  finding  of  a  speci- 

to  th«  amount  of  actual  damages  by    89   Nebr.   726,   132  NW   124. 
simply  saying,   "Jury  do  not  agree,      verdict    under    instructlo.na 


the  lury  as  a  jury  did  not  agree  upon 
any  verdict  as  to  actual  damages  or 
as  to  exemplary  damages,  and  they 
should  have  been  required  to  agree 
or  have  been  dispharged  because  they 
could  not  agree.  Clark  v.  Weir,  37 
Kan.    98,    14    P    533. 

8.  Bethea  v.  Western  Union  Tel. 
Co.,  ^7  S.  C.   38S.   81    SB  67S. 

.  •.  Sblpps  v.  Atkinson,  8  Ind:  A. 
605,  36  NE  376;  Landerman  v.  Mc- 
Klnson,  6  J..  J.  Marsh.  (Ky.)  234; 
Ward  V.  Davidson,  2  J.  J.  Marsh, 
(Ky.).443;  Southerland  v.  Crawford, 
2  J.  J.  Marsh.  (Ky.)  369;  Ballard  v. 
Davis,  1  J.  J.  Marsh.  (Ky.)  376;  Du 
Bose  v.  Battle,  (Tex.  Civ.  A.)  34  SW 
148;  Rentfrow  v.  Lancaster,  10  Tex. 
Civ.  A.  321.  31  SW  229;  Sproul  V. 
Huston,  42  Wash.  106,  84  P  631;  Mee- 
ker V.  Gardella,  1  Wash.  139,  23  P 
837. 

Ilk  Fla. — Simpson  v.  Daniels,  16 
Fla.  677. 

Ind. — Dobson  v.  Markle,  77  Ind.  53; 
Hall  v.  King:,  29  Ind.  20B;  Thornburg 
V.  Buck,  13  Ind.  A.   448,   41  NB  85. 

Mich. — Wilson  V.  McCrilles,  50 
Mich.  347,  15  NW  504. 

Tex. — Missouri  Pac.  R.  Co.  v. 
White,  76  Tex.  102,  13  SW  65,  18 
AmSR  33;  Abilene  St.  R.  Co.  v.  Ste- 
vens, (Civ.  A.)  185  SW  390;  Mem- 
phis Cotton  on  Co.  V.  Tolbcrt,  (Civ. 
A.)  171  SW  309;  Roy  v.  Missouri,  etc., 
B.  Co.,   (Civ.  A.)  32  SW  72. 

Wis. — Newton  v.  Allis,  16  Wis.  197. 

Ca]  A  wrdlot  of  "dasuHres  soml- 
Bal"  is  not  harmful  where  It  Is  fol- 
lowed by  an  award  of  one  cent  dam- 
ages. Davidson  v.  Devine,  70  C!al. 
619.   11   P  684. 

[b3  niastektlott. — ^A  finding  "we 
believe  the  plaintiff  entitled  to  $150," 
while  not  commendable  In  form,  is 
nevertheless  In  effect  a  finding  as- 
sessing plaintiff's  damages  at  one 
hundred  and  fifty  dollars  for  the 
items  enumerated  In  the  Issue.  Abi- 
lene St.  R.  Co.  v.  Stevens,  (Tex.  Civ. 
A.)    185   SW   390. 

11.  Atchison,  etc.,  R.  Co.  v.  Ijee, 
8  Kan.  A.  24.  54  P  4;  Veck  v.  Holt, 
71  Tex.  715,  9  SW  743. 

[a]  AypUoatloBa  of  nl» — (1)  A 
verdict  for  twenty-five  dollars  for 
"medicine,  doctor's  bills  and  nurse's 
bills"  will  not  be  set  aside  as  un- 
supported, although  there  is  no  evi- 
dence of  any  nurse's  bill,  the  evi- 
dence being  suflflcient  to  support  the 
verdict  in  that  amount  for  "doctor's 
bills"  incurred.     Struble  v.  De  Witt, 


to     find 

any  damages  for  mallci<ftiB  prosecu- 
tion and  for  false  Imprisonment  sep- 
arately, finding  "for  the  plaintiffs 
actual  damages  $100,  false  imprison- 
ment $2500,  and  exemplary  damages 
$2900,"  did  not  find  any  damages  for 
malicious  prosecution.  Taylor  v. 
Hearn,  63  Tex.  Civ.  A.  333,  133  SVf 
301. 

IS.  Carthage  Tump.  Co.  v.  Over- 
man, 19  Ind.  A.  309,  48  NE  874;  Ste- 
pham  v.  Chicago,  etc.,  R.  Co.,  (Mo. 
A.)    199    SW   273. 

13.  Parkinson  Sugar  Co.  v.  Riley, 
60  Kan.  401,  31  P  1090,  34  AmSR  123; 
Atchison,  etc.,  R.  Co.  v.  Dickey,  1 
Kan.  A.  770,  41  F  1070.  See  also 
Columbia  City  v.  tiangohr,  20  Ind. 
A.  395,  50  NE  831  (holding  findings 
sufficient).  But  see  Billings  v.  At- 
chison, etc.,  R.  Co.,  76  Kan.  325,  91  P 
72  (holding  that,  where.  In  an  action 
based  on  a  tort,  the  Jury  returned  a 
verdict  for  nominal  damages  only, 
but  in  answer  to  a  special  Question 
find  that  a  substantial  injury  was 
sustained,  and  assess  a  stated  com- 
pensation, a  judgment  for  the  sum 
of  two  amounts  so  named  will  not 
be  set  aside  at  the  Instance  of  plain- 
tiff because  of  the  apparent  inconsist- 
ency). 

[a]  rindlntrs  bsld  ooiuiBt*nt< — 
Irrgang  v.  Ott,  9  Cal.  A.  440,  99  P 
528;  Eureka  v.  Neville.  71  Kan.  842, 
80  P  39;  Reilly  v.  Boston  El.  R.  Co., 
206  Mass.  53,  91  NE  1000:  Houran  v. 
Whitney^  34  Oh.  Clr.  Ct.  523;  St.  Lou- 
Is  Southwestern  R.  Co.  v.  Jones, 
(Tex.  Civ.  A.)  175  SW  488;  Memphis 
Cotton  on  Co.  V.  Tolbert,  (Tex.  Civ. 
A.)    171    SW    309. 

14.  Hall  v.  Harlow,  66  Ind.  448: 
Taylor  v.  Lehman,  17  Ind.  A?  585,  46 
NE  84,   47  NE  230. 

15.  Indiana  Iron  Co.  v.  Oay,  19 
Ind.  A.  665.  48  NE  803;  Guthrie  v. 
Thistle,  6  Okl.  517,  49  P  1003.  And 
see  Smith  v.  Chicago,  etc..  R.  Co.,  107 
Wis.  36,  82  NW  193  (holding  that 
the  jury  are  not  confused  and  misled 
by  being  required  to  split  up  the 
damages  In  a  special  verdict,  where 
one  question  submitted  gives  the 
jury  plenty  of  opportunity  to  find 
general  damages  not  partlcularlxed). 

16.  Southern  R.  Co.  v.  Hardin,  107 
Oa.   379,   33    SE   436. 

17.  See  statutory  provisions;  and 
Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky. 
578.  6  SW  441,  9  KyL  725,  9  AmSR 
309. 

[a]     WbMM  tlw  ■•parat*  aotloa  of 


fled  sum  as  a  particular  element  of  loss  does  not 
render  a  general  verdict  for  a  larger  sum  incon- 
sistent, when  the  latter  could  properly  inelnde  in 
its  estimation  other  proper  and  legitimate  elements 
of  damage  in  the  case.'"  Where  a  recovery  is  sought 
for  two  distinct  torts,  one  only  of  which  is  estab- 
lished by  the  evidence  a  general  verdict  cannot  be 
sustained  where  under  the  charge  of  the  court  the 
jury  might  have  based  their  verdict  upon  either 
or  both  of  the  torts.** 

[$  393]  d.  Verdict  against  Joint  Defendants. 
Where  the  rule  is  not  modified  by  statute,''  an  as- 
sessment of  damages  in  an  action  against  joint  tort- 
feasors must  he  for  a  lump  sum  against  those  f onnd 
guilty  and  cannot  be  severally  apportioned  between 
them.'*  When  compensatory  damages  only  are  re- 
coverable, the  verdict  should  be  for  the  amount  for 
which  the  most  culpable  is  liable."'  In  case  a  sev- 
eral verdict  is  rendered,  however,  the  irr^;ularitv 
may  be  cured  by  taking  judgment  against  one  de- 
fendant only  and  entering  a  nolle  prosequi  sgainst 
the  others.'"  An  assessment  against  a  part  only  of 
defendants  is  equivalent  to  a  finding  in  favor  of  the 
others." 

[i  394]    2.    Oorrection  of  Errors.**    By  statute 

(2)    A 


•aAb  dafaadant  eansas  a  ilaffla  ia- 
jnzTi  and  the  share  of  each  in  caus- 
ing It  Is  separable  and  may  be  ac- 
curately measured,  it  would  be  as- 
reasonable  and  unjust  to  assess  the 
damages  Jointly,  and  under  such  cir- 
cumstances the  jury  is  justified  in 
assessing  the  damages  severally. 
Long  V.  Swindell.  77  N.  C.  176. 

18.  111. — Stevens  v.  Brown,  58  HI. 
289;  Partridge  v.  Brady,  7  111.  A 
639. 

Ind. — Everroad  v.  Oabbert,  83  Ind. 
489;  Tyrrell  v.  Lookhart.  3  Blackf. 
136;  Ridge  v.  Wilson,  1  Blackf.  409; 
Palmer  v.  Crosby.  1  Blackf.  139. 

La. — Howe  v.  New  Orleans,  12  La. 
Ann.   481. 

Mass. — Folger  v.  Fields,  12  C^sh. 
93-  Kennebeck  Purchase  v.  Boulton. 
4    Mass.    419. 

Mich. — Rathbone  v.  Detroit  United 
R.  Co.,  187  Mich.  686,  696,  154  NW 
143   tquot  Cyc). 

Va. — Crawford  v.  Morris,  6  Qratt. 
(46  Va.)    90.       . 

Eng.— Hill  ■^.  Goodchlld,  5  Burr. 
2790;  Damiens  v.  Modem  Soc,  Ltd., 
27  T.  L.   R.    164. 

See  Quarles  v.  Brannon,  36  S.  C.  L. 
151  (holding  that  in  the  particular 
action,  which  was  a  joint  action  ex 
contractu,  there  could  not  be  a  sever- 
ance of  damages  so  as  to  make  one 
defendant  liable  for  more  than  the 
other). 

[a]  AppMioatlon  of  rvtoir— Where 
some  of  the  several  defendants  de- 
sisted from  further  trespass  when 
forbidden  by  plaintiff,  and  took  no 
part  In  any  subsequent  acts  of  the 
tre.spass,  but  plaintiff  elected  to  go 
against  all  of  defendants  jointly.  It 
was  held  that  the  damages  were 
properly  confined  to  such  trespasses 
as  were  committed  when  all  of  de- 
fendants were  upon  the  land  before 
being  forbidden  by  plaintiff.  Uc- 
Mlllan  V.  Fairly,  12  N.  B.  325. 

19.  Clark  V.  Bales,  15  Ark.  iK: 
Bell  V.  Morrison,  27  Miss.  68;  Hud- 
deston  v.  West  Bellevue,  111  Pa.  110, 
2   A   200. 

In  oaa*  of  •znaplaxr  daaaffw  see 
supra  t  288. 

aa  Holley  V.  Mix,  3  Wend.  (N.  T.) 
350,  20  AmD  702;  Olssold  v.  Machell. 
25  U.  C.  Q.  B.  80  [app  dlsm  26  U.  C 
Q.  B.  422]. 

ai.  Westfleld  Qaa,  etc  Co.  v.  Ab- 
ernathy,  8  Ind.  A.  73,  35  NE  $99.  To 
like  effect  Singleton  y.  Sodusky,  7  J. 
J.  Marsh.   (Ky.)  341. 

as.  OonaotlOB  of  vartteti  n*"" 
■117  see  Trial    [38  Cyc  1892]. 


For  later  eases,  dwrsloymMita  and  ohaaffsa  In  the  law  see  cumulative  Annotations,  same  tiUa,  pace  and  note  number, 
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in  some  jarisdietions,  if  the  verdict  is  not  respon- 
sive to  the  issues  submitted  to  the  Jury,  the  court 
may  call  their  attention  thereto  and  send  them  back 
for  further  deliberation."  Where  an  error  in  the 
verdict  is  occasioned  by  a  mere  error  -in  addition,  it 
may  be  corrected  by  the  trial  court."  Where  the 
proper  amount  is  apparent,  the  trial  court,  in  some 
jurisdictions,  may  correct  the  verdict  by  striking^ 
off  the  excess.^  Where,  from  the  itemization  ^of 
damages,  it  is  apparent  that  a  double  recovery  has 
been  allowed,  the  duplicated  elements  may  be 
stricken  out.'* 

BemiBiion  of  ascesa.  A  verdict  for  an  amount  in 
excess  of  that  authorized  by  the  pleadings  or  evi- 
dence may,  subject  to  certain  well  defined  conditions 


and  limitations,  be  cured  by  a  remittitur  of  the  ex- 
cess on  appeal  or  in  error  proceedings,*'  or  in  the 
trial  court.'* 

[$  395]  r.  Time  t*  of  Which  AssesBmant 
Hade.'*  As  a  general  rule,  damages  are  to  be  as- 
sessed as  of  the  date  at  which  action  is  brought,'" 
and  only  such  damages  as  have  then  accrued  may  be 
awarded  either  in  actions  of  contract,"  or  of  tort." 
Plaintiff  can  recover  only  for  such  damages  as  are 
the  consequences  of  what  defendant  did  before  ac- 
tion is  brought."  Damages  which  have  accrued 
after  the  action  is  begun  may  be  allowed  where  they 
are  the  consequence  of  acts  done  before  the  begin- 
ning of  the  action  and  constituting  ■  a  part  of  the 
cause  of  action  declared  on."    For  e:(ample,  plain- 


S3.  See  statutory  pFOYlslonB;  and 
Ft.  Worth,  etc,  R.  Co.  v.  Mackney. 
83  Tex.  410,  18  SW  949. 

84.  Price  V.  Rimes  Bros.,  Inc., 
(Ga.  A.)  94  SE  817;  Sparks  v.  Hay- 
burn,  190   111.  A.    438. 

as.  Dove  V.  Stewart,  118  G».  872, 
45  SE  888:  Thornton  v.  George,  108 
Ga.  9,  33  SE:  633;  Avery  v.  Middle- 
brooks,  20  Oa.  A.  724,  93  SB  227; 
Jacobson  v.  Dnlted  States  Gypsum 
Co.,  150  Iowa  330,  130  NW  122;  Kal- 
fur  V.  Broadway  Ferry,  etc..  R.  Co., 
34  App.  Dlv.  267.  54  NTS  603  [ad  23 
Misc.  417,  51  NTS  179,  and  all  161 
N.  Y.  660  mem,  57  NE  lllS  mem]; 
Leavy  v.  Manhattan  Delivery  Co.,  87 
NTS  499;  Brown  v.  Moose  Jaw  Elec- 
tric R.  Co.,   (Sask.)   7  WestWkly  695. 

[a]  AvpU<»tioiia  of  ml*. — (1) 
Where  a  complaint  In  a  personal  in- 
Jury  action  does  not  entitle  plaintiff 
to  hospital  expenses  and  a  verdict  Is 
given  In  Ms  favor  for  two  thousand 
two  hundred  dollars,  "defendant  to 
assume  ...  all  expenses  of  plaintiff 
Incurred  at  the  Deaconess  Hospital," 
the  quoted  words  may  be  disregard- 
ed as  surplusage,  and  motion  for  ve- 
nire de  novo  overruled.  Reitz  v. 
Hodgkins,  185  Ind.  163,  112  NE  386. 
(2)  Where  verdict  in  personal  injury 
action  Is  for  an  amount  in  ezcesaf  of 
the  court's  Jurisdiction,  it  may  be 
validated  by  stipulation  of  plaintUT, 
reducing  It  to  the  Jurisdictional 
amount.  Mundy  v.  Levy  Bros.  Real- 
ty Co.,  170  NTS  994. 

AauBdmaBt  of  vacdlet  Ml  to  anunuit 
of  fotmarr  niMrallr  see  Trial  [38 
Cyc    1899]. 

38.  Galveston,  etc,  R.  Co.  v.  Por- 
fert,  72  Tex.  344.  10  SW  207;  Archer 
v.  Milwaukee  Auto  Engine,  etc,  Co., 
144  Wis.  476,   129  NW  598. 

[a]  B««ord  kald  not  to  Show  do»> 
U*  xocovaxy.— Garrett  v.  Dodson, 
(Tex.  Civ.  A.)   199  SW  675. 

97.    See  Appeal  and  Error  ||  3136- 

SSi  See  New  Trial  [29  Cyc  1020  et 
seq). 

39.  rntnx*  eonaaqnancaa  •■  •!•- 
vest  of  danuVM  see  supra  i!  92-95. 

30.  Cal. — Waldteufel  v.  Pacific 
Vineyard  Co.,  6  Cal.  A.  624,  92  P  747. 

Conn. — Max  Ama  Mach.  Co.  v. 
Bridgeport  Lodge  No.  30  I.  A.  M.,  102 
A  706. 

Oa. — Thomas  v.  Richards,  124  Ga. 
942,  53  SE  409;  Central  of -Georgia  R. 
Co.  V.  Augusta  Brokerage  Co.,  122 
Ga.  646  654,  50  SE  473,  69  LRA  119 
I«UOt  Cyc]. 

III. — Chicago,  etc,  R.  Co.  V.  Hoag, 
SO  in.  339. 

.  Ky.— Cooper  v.  Thomas,  8  Ky.  Op. 
3(8. 

La. — Campbell  v.  Short,  36  La.  Ann. 
465, 

Mo.— PenUr  v.  Rltter,  (A.)  190  SW 

.  Ncv. — Paul  V,  Cragnaz.  25  Nev.  293, 
59  P  857,  60  P  983,   47  LRA  540. 

N.  T. — Park,  etc.,  Co.  v.  Hubbard, 
198  N.  T.  136,  91  NE  261  [aff  134  App. 
Wv.  468,  119  NTS  347];  White  v. 
Kenyon,  164  N.  T.  590,  58  NE  1094 
[aft  33  App.  Dlv.  623  mem,  53  NTS 
13];  Kahn  v.  Mahler  Co.,  168  App. 
IHv.   8S1,    154    NTS    478;    Salmon   v. 


M.  E.  Blaster  Mfg.  Co.)  128  App.  Dlv. 
171,  108  NTS  448  [rev  53  Misc.  S6. 
103  NTS  1031];  Abrens  v.  Rochester, 
97  App.  Dlv.  480,  90  NTS  744. 

Pa. — Leidy  v.  Quaker  City  Cold 
Storage,  etc.,  Co.,  180  Pa.  323,  36  A 
861. 

[a]  ninstntloa. — ^Where  the  les- 
see of  an  undivided  Interest  In  a  mine 
sued  the  lessor's  cotenant  for  re- 
fusal to  allow  him  to  work  the  mine 
during  the  term  of  a  lease  which  had 
expired,  such  action  was  not  to  re- 
cover for  the  loss  of  prospective 
profits,  but  for  damages  then  accrued. 
Paul  V.  Cragnaz.  25  Nev.  293,  69  P 
857,  60  P  983,  47  LRA  540. 

[b]  AppUoatioBa  of  mliv— (1)' 
Where  facts  cognate  to  those  consti- 
tuting the  cause  of  action  arise  after 
the  commencement  of  the  suit,  the 
proper  course  in  at  least  some  Juris- 
dictions is  to  bring  them  upon  the 
record  by  a  supplemental  petition. 
Musselman  v.  Manly.  42  Ind.  462; 
Alfter  v.  Hammltt,  54  Mo.  A.  303. 
(2)  The  owner  of  the  dam  having 
changed  it  pending  the  suit,  so  ad 
to  connect  with  the  land  of  another, 
the  plaintiff  cannot,  without  amend- 
ing his  petition,  recover  for  a  re- 
sulting injury  which  would  not  have 
occurred  had  the  dam  been  construct- 
ed as  It  first  was.  Thomas  v.  Junc- 
tion City  Irr.  Co.,  80  Tex.  560,  16 
SW  324.  (8)  No  evidence  of  any  fact 
having  a  tendency  to  aggravate  or 
diminish  the  damages,  which  has 
occurred  since  the  commencement  of 
the  action,  should,  as  a  general  rule, 
be  admitted.  Dent  v.  Pickens.  34  W. 
Va.   240,   12   SE  698,   26   AmSR  921. 

31.  U.  S. — Bradley  v.  Washington, 
etc..  Steam  Packet  Co.,  9  Pet.  107,  9 
L.  ed.  68. 

111. — Crabtree  v.  Hagenbaugh,  25 
111.    233,    79   AmD   324. 

Ind. — Musselman  v.  Manly,  42  Ind. 
462. 

Mass. — Nathan  v.  Leland,  193  Mass. 
676,  79  NE  793;  Parker  v.  Russell, 
133  Mass.  74;  Fay  v.  Giiynon,  131 
Mass.  31;  Lefflngwell  y.  Elliott.  10 
Pick.  204;  Pierce  v.  Woodward,  6 
Pick.  206. 

Nebr. — ^Wittenberg  v.  Mollyneaux, 
59  Nebr.   203,   80  NW  824. 

N.  T. — Recknagel  v.  Steinway,  105 
App.  Dlv.  661,  94  NTS  119  [mod  on 
other  grounds  184  N.  T.  614  mem,  77 
NE  801  mem];  Miles  v.  Barton,  107 
NTS    886. 

N.  C. — Rayburn  v.  Pennsylvania 
Casualty  Co.,  141  N.  C.  426,  64  SE 
283. 

Tenn. — Jackson  v.  Byrnes,  103 
Tenn.  «98,  64  SW  984. 

[a]  AppUoatloas  of  na*b— (1)  In 
an  action  of  assumpsit  to  recover 
damages  for  the  breach  of  an  agree- 
ment to  pay  money  by  annual  install- 
ments, the  court  held  that  the  ver- 
dict could  be  only  for  the  install- 
ments due  at  the  commencement  of 
the  action.  Coggeshall  v.  Coggeshall, 
33  S.  C.  L.  61.  (2)  Where  the  insti- 
tution of  the  action  is  in  itself  the 
mode  taken  by  plaintiff  to  terminate 
the  contract,  damages  cannot  be  re- 
covered beyond  the  commencement  of 
the  suit.    Clark  v.  National  B«n.,  etc. 


Co.,   67  Fed.    222. 

'tt>     Ind. — Musselman  v.  Manly,  4> 
Ind.    462. 

Ky. — Black  v.  Chappell,  176  Ky. 
<477,  194  SW  550. 

Md. — Baltimore  Belt  R.  Co.  v.  Batt- 
ler, 102  Md.  596,  62  A  1126.  64  A  607. 

Miss. — Gulf,  etc.,  R.  Co.  v.  Hart- 
ley, 88  Miss.  674,  41  8  382. 

Mo. — White  V.  Springfield,  189  Mo. 
A.  228,  173  SW  1090;  Gebhardt  v.'st. 
Louis,  etc,  R.  Co.,  122  Mo.  A.  60S,  99 
SW  773, 

N.  T. — Kenyon  v.  New  York  Cent., 
etc,  R.  Co.,  29  App.  Dlv.  80,  51  NTS 
386. 

Eng. — Horn  v.  Chandler,  1  Mod. 
271,  86  Reprint  874;  Hambleton  v. 
Veere,  2  Saund.  169,  85  Reprint  916; 
Ward  v.  Rich,  1  Vent.  103,  86  Re- 
print 72. 

Can. — Montreal  St.  R.  Co.  v.  Bou- 
dreau,   36  Can.   S.   C.   329. 

33.  Frey  v.  Cudahy  Packing  Co., 
243  Fed.   205. 

34.  U.  S. — Lawlor  V.  Loewe,  235 
U.  S.  622,  35  set  170,  59  L.  ed.  341; 
New  York,  etc.,  R.  Co.  v.  Estill,  147 
U.  S.  591,  13  set  444,  37  L.  ed.  292: 
Wilcox  V.  Plummer,  4  Pet.  172,  7 
L.  ed.  821;  Frey  v.  Cudahy  Packing 
Co.,  243  Fed.  205:  Fort  v.  Union  Pac. 
R.  Co.,  9  F.  Cas.  No.  4.962,  2  Dill.  269 
[aff  17  Wall.  563,  21  L.  ed.  739]. 

Ala. — Salmon  v.  Salmon,  18  Ala.  A. 
510,  69  S  304. 

Cal. — Bryson  v.  McCone.  121  Cal. 
163,  63  P  687;  Hicks  v.  Herring,  17 
Cal.  566. 

D.  C. — Cooper  v.  Sillers.  30  App. 
567;  Hubbard  v.  Perlie,  26  App.  477. 

Ind. — Pendergrast  v.  McCaslIn,  2 
ind.  87. 

Me. — ^Whitney  v.  Slay  ton,  40  Me. 
224;  Gennings  v.  Norton,  35  Me.   308. 

Md.— Cooke  v.  England,  27  Md.  14, 
92  AmD  618. 

Mass. — ^Fay  v.  Guynon,.  131  Mass. 
SI,  36;  Hagan  v.  Riley,  13  Gray  616. 

Mo. — Stutzke  V.  Consumers'  Ice, 
etc.,  Co..  166  Mo.  A.  1,  136  SW  243. 

N.  J. — McAndrews  v.  Tippett,  39 
N.  J.  L.   105. 

N.  Y. — Park,  etc.  Co.  v.  Hubbard. 
198  N.  T.  136,  91  NE  261  [aff  134 
App.  Dlv.  468,  119  NTS  347];  Carples 
V.  New  Tork,  etc.,  R.  Co.,  16  App. 
Dlv.   16«,    44   NTS   670. 

N.  C. — Dailey  v  Dismal  Swamp 
Canal  Co.,  24  N.  C.  222. 

R.  I. — Greene  v.  Oerts,  36  R,  I. 
106,  113,  89  A   16    [quot  Cyc]. 

Tenn. — Johnson  v.  Perry.  2  Hum- 
phr.  669. 

Wis. — BIrchard  v.  Booth,  4  Wis.  67. 

Man. — Noble  v.  Turtle  Miountaln,  15 
Man.  614. 

"The  question  up  to  what  time 
damages  shall  be  assessed  Is  not  al- 
ways free  from  difficulty.  The  rule 
is  a  plain  rule;  whether  In  a  par- 
ticular case  the  facts  bring  it  with- 
in the  rule  is  not  always  clear.  The 
rule  Is  this:  If  the  damages  sub- 
sequent to  the  date  of  the  writ  are 
merely  Incidental  to  the  cause  of  ac- 
tion declared  on,  such  damages  are 
to  be  assessed  if  they  are  sustained 
up  to  the  time  of  the  verdict,  and 
even  in  some  cases  indefinitely  be- 
yond; but  if  the  damages  sustained 
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tiff  may  recover  for  any  damage  which  manifests 
itself  up  to  the  time  of  the  verdict,  where  the  thing 
complained  of  is  a  particular  act  occasioning  a  tor- 
tious injury  to  the  person,*"  or  property,"  or  where 
the  wrong  consists  in  the  breach  of  a  contract.*^. 
Where  the  injury  sued  for  is  caused  by  a  mere  repe- 
tition  or  oou'tinuing.  of  acts  of  the  same  class,  plain- 
tiff's recovery  is  limited  to  the  damages  resulting 
from  such  of  those  acts  as  were  done  before  the 
bringing  of  the  suit.^*  So  where  the  continuance 
of  an  act  is  not  necessarily  injurious,  then  the  re- 
covery must  be  limited  to  the  .damage  which  has 
accrued  at  the  time  of  the  action,'*  or  where  the 
act  is  of  a  permanent  character,  but  may  or  may  not 
be  injurious,  or  may  or  may  not  be  continued,  only 
the  damage  which  has  happened  may  be  recovered 


for.***  Where,  however,  <  the  same  wrongful  act 
produces  both  immediate  and  future  injury,  inde- 
pendent of  any  subsequent  wrongful  acts,  all  dam- 
ages resulting  before  or  after  commencement  of  the 
action  may'  be  ««covered  therein/^ 

Sacceuive  action&  Where'  successive  actions  are 
brought  for  a  continuing  wrong,  the  damages  to  be 
recovered  are  for  the  injuries  which  have  occurred 
during  the  period  covered  by  the  particular  ac- 
tion." 

[(  396]  O.  Assesament  of  MnltiplA  Damages." 
Statutes  allowing  double  or  treble  damages  mean 
double  or  treble  the  amount  of  actual  injury  spe- 
cially found  by  the  jury  as  damages.**  In  some  ju- 
risdictions it  is  the  practice  for  the  jaxy  to  assess 
the  actual  single  damages,  and  the  court  to  double 


after  the- date  of  the  writ  are  such 
as  are  not  merely  incidental  to  and 
growing  out  of  the  cause  of  action, 
but  may  be  the  damages  arising  from 
a  new  breach  or  a  new  cause  of  ac- 
tion, they  cannot  be  so  assessed." 
Fay  V.  Ouynon,  surra. 

[a]  AppUostlOB*  of  ml*. — (1) 
Recovery  of  treble  damages  under 
Sherman  Anti-Trust  Act.  Lawlor  v. 
lA}eWe.  235  U.  S.  522.  36  SCt  170,  69 
L.  ed.  341.  (2)  The  value  of  property 
taken  under  process  should  be  as- 
sessed at  the  time  of  trial,  as  the 
taker  should  have  the  option  of  re- 
turning the  property  so  taken,  or  of 
paying  its  assessed  value.  If  the 
price  of  the  property  taken  has  fallen 
in  the  Interval,  the  jury  should  In- 
clude the  difference  in  their  assesa- 
ment of  damages  for  the  detention^ 
Boylston  Ins.  Co.  v.  Davis,  70  N.  C. 
486.  (3)  Since  equity  may  shape  its 
decree  as  required  by  the  facta  shown 
at  the  time  of  trial,  damages  may  be 
awarded  down  to  the  time  of  trial, 
and  not  merely  to  the  commencement 
of  the  action,  as  at  law.  John  D. 
Park,  etc.,  Co.  v.  Hubbard,  134  App. 
Dlv.  468,  119  NTS  347  [aff  198  N.  T. 
136,  91  NB  261];  Champagne  v.  Powv 
ell  Medicine  CJo.,  48  App.  Dlv.  344,  63 
NTS  26.  (4)  Xs  one  of  the  reasons 
why  equity  retains  control  of  suits 
Involving  damages  by  trespass  and 
nuisance,  although  preventive  re- 
lief may  be  denied,  Is  for  the  purpose 
of  avoiding  a  multiplicity  of  suits, 
the<  computation  of  damages  to  the 
trial  day  Is  within  the  spirit  of  that 
purpose.  Standard  Bag,  etc.,  Co.  v. 
Cleveland,  25  Oh.  Cir.  Ct.  380  (where,<  >627, 
however.  In  view  of  the  fact  that  in-  "  " 
terest  begins  to  run  on  Judgments 
from  the  first  day  of  the  term  at 
which  they  are  rendered,  the  court 
computed  damages  only  to  that  day). 

[b]  maclalmer. — A    statement    by 

filalntlff's  counsel  that  he  desires  to 
imit  the  proof  to  damage  before  the 
filing  of  the  complaint  Is  not  a  dis- 
claimer of  damages  down  to  the  trial, 
where  questions  by  him  as  to  such 
subsequent  damages  are  thereafter 
excluded,,  because  not  confined  to  a 
time  prior  to  the  filing  of  th«  com- 
plaint, and  without  reference  to  the 
alleged  disclaimer.  Hicks  v.  Drew, 
117   Cal.   305,   49   P  189. 

35.  U.  8. — Prey  v.  Cudahy  Pack- 
ing Co..  243  Fed.  205. 

111. — Sturm  V.  Consolidated  Coal 
Co.,  248  111.  20,  93  NE  346,  21  AnnCas 
99. 

Ind. — Porter  County  v.  Dombke,  94 
Ind.  72,  94  Ind.  601. 

Ky. — Plowman  Constr.  Co.  v.  Gar- 
rison, 157  Ky.  462,  163  SW  486. 

N.  T. — Sheehan  v.  Edgar,  58  N.  T. 
631  mem. 

N.  C. — Dalley  v.  Dismal  Swamp 
Canal  Co..   24   N.   C.   222. 

Pa. — ^Wltmer  v.  Bessemer,  etc.,  R. 
Co.,  241  Pa.  112,  88  A  314;  McGonnell 
v.  Pittsburgh  R.  Co.,  234  Pa.  396,  83 
A    282. 

[a]  '  ZUnstnttiOB.— Plaintiff  is  en- 
titled to  prove  the  value  of  medical 


services  rendered  him  and  of  the 
amount  he  expended  for  medicine 
subsequent  to  commencing  suit  in  at- 
tempting to  be  cured.  Sturm  v.  Con- 
solidated Coal  Co.,  248  111.  20,  93  NB 
346,   21   AnnCas    99. 

ae.  U.  S. — Frey  v.  Cudahy  Pack- 
ing Co.,  243  Fed.   206. 

Cal. — Hicks  V.  Herring,  17  Cal.  566. 

111.— Suehr  v.  SanlUry  Dlst.,  149 
III.  A.  328  [aff  242  111.  496,  90  NE 
1971. 

Md.— Groh    v.    South,    121    Md.   689, 
641,  89  A  321   [clt  Cyc];  Baltimore  v. 
Merryman,  86  Md.  584,  39  A  98. 
.  N.    C. — Whlssenhunt    v.    Jones,    78 
N.  C.  361. 

R.  I. — Greene  v.  Qerts,  36  R.  I. 
105,  89  A  16. 

[a]  AppUsatloa  of  nd*<— In  an 
action  for  trespass  done  by  defend- 
ant's sheep  grazing  on  plaintiff's 
lands,  evidence  of  damages  which  ac- 
cording to  plaintiff's  evidence  ensued 
directly  from  the  trespass  was  ad- 
missible, although  ensuing  after  the 
commencement  of  the  suit.  Cosgrlff 
V.  Miller.  10  Wyo.  190.  68  P  206,  98 
AmSR    977. 

3?.  Ala. — Mason  v.  Alabama  Iroif 
Co.,  73  Ala.  270. 

Ga. — Southern  Bell  Tel.,  etc.,  Co.  v. 
Earle,    118    Ga.    506,    45    SE   319. 

III. — Russell  V.  Excelsior  Store, 
etc.,  Co..  120  111.  A.   23. 

Ky. — Kochenrath  v.  Chrlstman,  203 
SW  738;  Standard  Oil  Co.  v.  Denton, 
70  SW  282,  24  KyL  906. 

Minn. — Allen  v.  Eneroth,  111  Minn. 
396.    127   NW    426. 

N.  T.-^Everson  v.  Powers,  89  N.  T. 

"    42  AmR  319,  15  NYWklyDig  615 

aff    60    HowPr    166.    11    NTWklyDig 

244];    Behrman   v.   Linde,   5   NTS   898 

[aff   127   N.   T.   672   mem,   28   NE  255 

mem]. 

Pa. — Karch  v.  Com.,  3  Pa.  269. 

Tex. — Stlne  Oil,  etc.,  Co.  v.  Eng- 
lish, (Civ.  A.)  185  SW  1009;  Massie 
V.  State  Nat.  Bank,  11  Tex.  Civ.  A. 
280,   32   SW  797. 

Vt.— Spear  v.  Stacy,  26  Vt.  61. 

[a]  Applications  of  mla.— (1) 
Where  a  person  after  engaging  rooms 
with  board  for  a  definite  terra  va- 
cates the  rooms  in  violation  of  his 
contract  and  is  sued,  damages  are 
recoverable  up  to  the  time  of  trial, 
not  merely  to  the  time  of  the  com- 
mencement of  the  action,  the  action 
having  been  brought  before  the  ex- 
piration of  the  term.  Cummins  v. 
Hanson,  10  Daly  (N.  Y.)  493,  63  How 
Pr  351.  (2)  Damages  in  recoupment 
are  not  to  be  restricted  to  the  com- 
mencement of  a  suit,  but  may  be  as- 
sessed up  to  the  time  of  trial.  Mar- 
tin V.  Hill,  42  Ala.  275.  (3)  A  right 
to  recoup  for  nonperformance  of  a 
building  contract  Includes  damages 
accruing  up  to  the  time  of  the  trial. 
Holaer  v.  Skae,  169  Mich.  484,  136 
NW  260. 

88.  Frey  v.  Cudahy  Packing  Co., 
243  Fed.  206;  Killian  v.  Klllian,  176 
Ala.  224,  57  8  825:  Phelps  v.  New  Ha- 
ven, etc.,  Co.,  43  Conn.  453;  Montreal 
St.  R.  Co.  V.  Boudreau,  36  Can.  S.  C. 


329. 

[a]  AppUoatlon  of  nUa. — Where 
plaintiff  proved  a  loss  of  profits 
which  it  would  have  made  on  a 
resale  of  a  commodity  had  it  been 
able  t«  buy  such  commodity  at  the 
price  other  jobbers  could  obtain  it 
for  from  defendant,  his  recovery  is 
lliplted  to  damaifes  suffered  before 
the  date  of  the  filing  of  the  suit,  and 
he  cannot  recover  those  suffered  be- 
tween that  time  and  the  verdict. 
Frey  v.  Cudahy  Packing  Co.,  24S  Fed. 
206. 

89.  Troy  v.  Cheshire  R,  Co.,  23 
N.  H.  83,  56  AmD  177. 

40.  Troy  v.  Cheshire  R.  Co.,  23 
N.  H.  83,  66  AmD  177. 

41.  Conn. — Cordner  v.  Hall,  84 
Conn.  117,  79  A  55. 

111. — Chicago,  etc..  R.  Co.  v.  Rob- 
bins,  169  111.  698,  43  NE  3S2lChlcaKo. 
etc.,  R.  Co.  V.  Hoag,  90  111.  ftS;  Coop- 
er V.  Randall,  59  111.   317. 

Md. — Jacobs  v.   Davis,   34   Md.   204. 

N.  H.— Troy  v.  Cheshire  R.  Co.,  23 
N.  H.  83,  55  AtnD  177. 

S.  C. — Southern  R.  Co.  v.  Oosaett. 
79  S.  C.  372.  60  SB  956. 

Can. — Dorchester  Electric  Co.  v. 
Roy,  49  Can.  S.  C.  344  [dism  app  22 
Que>Q.  B.  266]. 

[a]  XUnatratloii. — Where  a  nui- 
sance is  of  such  a  character  that  its 
continuance  Is  necessarily  an  injury, 
and  it  Is  of  such  permanent  charac- 
ter that  It  will  continue  without 
change  from  any  cause  but'  human 
labor,  the  damages  arising  therefrom 
may  be  estimated  In  one  sum,  since 
the  Injured  person  has  no  means  of 
compelling  the  individual  doing  the 
wrong  to  apply  the  labor  necessary 
to  remove  the  cause  of  Injury,  and 
can  only  cause  It  to  be  done,  if  at  all. 
by  the  expenditure  of  his  own  means. 
Troy  v.  Cheshire  R.  Co..  28  N.  H. 
83,   55  AmD  177. 

43.  Caldwell  v,  Alpena  Power  Co., 
190  Mich.  255,  261.  167  NW  21. 

"Each  action  takes  the  situation  as 
It  finds  It,  and  permits  the  recovery 
of  damages  for  such  further  Injuries. 
If  any,  as  have  occurred  during  the 
period  covered  by  It."  Caldwell  v. 
Alpena   Power   Co.,    supra. 

43.  Mvltlpla  damafas  faBaraUr 
see  supra   {   299. 

44.  Stovall  V.  Smith,  4  B.  Mon. 
(Ky.)  378;  Howser  v. 'Melcher,  40 
Mich.  185;  Welsh  v.  Anthony,  16  Pa. 
254;  McHugh  v.  Union  Bank,  3  Alta. 
L.  177;  McHugh  v.  Union  Bank.  3 
Alta.   I..   166. 

[a]  Tha  utiflolal  rala  aa  to  com- 
pntiBT  donbla  or  teaUa  ooata  does 
not  apply  to  the  computation  of 
damages.  Welsh  v.  Anthony,  16  Pa. 
254. 

[b]  Vadar  a  atatut*  aUowia* 
traUa  damafaa  agalaat  a  cotaBant 
who  without  notice  enters  upon  and 
commits  waste  upon  the  common 
property  oT  his  cotenants.  the  dam- 
ages to  be  trebled  are  inclusive  of 
that  done  to  the  share  therein  owned 
by  defendant.  Hubbard  v.  Hubbard. 
15   Me.    198. 


For  latar  oaaas,  davaleymaBta  and  ehaafa*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  treble  them;**  but  a  variance  from  this  practice 
is  not  ordinarily  fatally  erroneous.**  It  would  seem 
to  be  comparatively  unimportant  whether  the  jury 
doubled  or  trebled  their  finding  and  rendered  a  ver- 
dict for  the  whole,  or  returned  a  verdict  for  the 
actual  damage  only,  so  long  as  it  is  ckar  which 
course  they  have  adopted.*''    If  single  damages  only 

Xn.    EXCESSIVE  OS 

[4  397]  A.  In  OencraL  The  amount  of  an 
award  of  damages  is,  under  proper  instructions 
from  the  court,'"  as  to  the  elements  '^  and  measure," 
in  cases  other  than  those  in  which  it  is  a  mere  mat- 
ter of  calculation,  or  of  reference  to  a  fixed  and  de- 
termined amount,  a  matter  resting  within  the  sound 
discretion  of  the  jury.*'  The  questions  are  else- 
where considered  of  how  far  an  appellate  court  will 
interfere  with  the  verdict  of  the  jury  because  of 


are  intended  by  the  verdict,  this  fact  should  eleturly 
appear,  or  the  presumption  will  be  that  the  jury  haw 
doubled  or  trebled  them,**  especially  where  the  jury 
are  informed  that  it  is  their  prerogative  to  doublw 
or  treble  their  finding,  and  the  declaration  eontainti 
both  general  and  special  counts.** 

INADEQUATE  DAMAGES 

inadequacy  or  exeessiveness,**  or  with  the  discre- 
tion of  the  trial  court  in  setting  aside  or  refusing 
to  set  aside  a.  verdict  because  of  inadequacy'  or  ex- 
eessiveness.*'  It  is  su£9cient  to  state  here  that, 
where  the  recovery  is  not  a  mere  matter  of  compu- 
tation, it  will  not  be  interfered  with,  unless  so  ex- 
cessive or  so  grossly  inadequate  as  to  be  indicative 
of  prejudice,  passion,  partiality,  or  corruption  upon 
the  x>art  of  the  jury,**  or  unless  it  appears  to  have 


<  [c]  iThmf  tb*  jndgBMBt  la  to  b* 
dooMed  by  th*  eonrt.  It  la  not  error 
that  It  la  rendered  for  an  amount  ex- 
ceeding: the  damag^ea  alleged  In  any 
one  count  of  the  declaration.  With- 
ington  v.  Hlldetbrand.  1  Mo.  280. 

45.  Cal. — Tewksbury  v.  O'ConnoU, 

25  Cal.   262. 

Conn. — Broschart  v.  Tuttle,  59 
Conn.  1,  21  A  925,  11  LRA  33. 

Mass. — Clark  v.  Worthlntrton,  12 
Pick.  671:  Lobdell  v.  New  Bedford, 
1  Mass.  153. 

Mich.— Swift  V.  Applebone,  23  Mlcb. 
262. 

Mo. — HoUyman  v.  Hannibal,  etc 
R.  Co.,  58  Mo.  480;  Wood  v.  St.  Louis, 
etc.,  R.  Co.,  58  Mo.  109;  Brewster  v. 
Link,  28  Mo.  147;  Walther  v.  Warner, 

26  Mo.  143;  Lowe  v.  Harrison,  8  Mo. 
350;  Wltblngton  v.  Hllderbrand,  1 
Mo.   280. 

N.  H.— Jaqulth  v.  Benoit,  70  N.  H. 
1.  45  A  714. 

N.  T. — ^Dubois  V.  Beaver.  25  N.  T. 
123,  83,AmD  326  [aff  34  Barb.  5471; 
Layton '  v.  McConnell,  61  App.  Dlv. 
447,  70  NTS  679;  Starkweather  v. 
Qulgley,  7  Hun  29;  Hong  Sing  v.  Wolf 
Peln,  83  Misc.  608,  67  NTS  1109;  King 
V.  Havens,  25  Wend.  420;  Anonymous, 
4  ^^end.  216;  Beekman  v.  Chalmers,  1 
Cow.  584;  Livingston  v.  Platner,  1 
Cow.  175;  Benton  v.  Dale,  1  Cow.  160; 
Newcomb  v.  Butterfleld,  8  Johns.  342. 

Pa. — Cox  V.  Pennsylvania  R.  Co., 
240  Pa.  27,  85  A  863,  87  A  581. 

Porto  Rico. — Qonln  v.  Robledo,  6 
Porto  Rico  Fed.   451. 

Vt.— Guild  V.  Prentls,  83  Vt.  212, 
74   A  1115,  AnnCasl912A    313. 

46.  See  cases  Infra  notes  47-49. 

47.  U.  S. — Cross  v.  U.  8.,  6  F.  Cas. 
No.    3,434,    1    Gall.    26. 

Ark. — Memphis,  etc.,  R.  Co.  v.  Carl- 
ley,    39  Ark.    246. 

Cal. — Galvln  v.  Gualala  Mill  Co.,  98 
Cal.  268,  33  P  93. 

Colo. — Richards  'V.  Sanderson,  39 
Colo.  270,  89  P  769,  121  AmSR  167. 

Conn. — Doane  v.  Cummins,  11  Conn. 
152.' 

Me. — Qulmby  v.  Carter,  20  Me.  218. 

Mass. — Snelllng  v.  Oarfleld,  114 
Mass.   443. 

N.  X— Hugin  V.  Reed,  49  N.  J.  L. 
300.    8    A   287. 

Pa. — Welsh  v.  Anthony,  16  Pa.  254. 

S.  D. — Jensen  v.  South  Dakota  R. 
Co..  25  S.  D.  606,  513,  127  NW  650, 
35  LRANS  1015,  AnnCasl912C  700 
tcit  Cyc]. 

[a]  Applloatioii  of  mis, — The  Jury 
may  return  the  actual  or  statutory 
damages  as  the  court  may  direct. 
Sandberg  v.  Borstadt,  48  Colo.  96, 
109   P   419. 

[b]  VudM:  th*  mmonil  atatnta 
allowing  treble  damages  In  certain 
cases  of  trespass,  the  verdict  must 
be  for  the  value  of  the  property  in- 
jured, and  a  general  verdict  for  dam- 
ages cannot  be  trebled  by  the  court. 
Herron  v.  Hornback,  24  Mo.  492;  La- 
beaume  v.  Woolfolk.  18  Mo.  614;  Ew- 
ing  V.  Leaton,  17  Mo.   465. 

48.  Hughes  V.  Stevens,  36  Pa.  320; 


Campbell  v.  Finney,  3  Watts  (Pa.)  84; 
Henning  v.  Keiper,  37  Pa.  Super.  488; 
Jensen  v.  South  Dakota  Cent.  R.  Co., 
25  S.  D.  506,  127  NW  660,  36  LRANS 
1015,  AnnCasl912C  700. 

49.  Wymond  v.  Amsbury,  2  Colo. 
213:  Brewster  v.  Link,  28  Mo.  147. 

to.  irsoassity  and  form  of  la- 
■tmeUoaa  see  supra  St  362-389. 

51.  Blenuats  of  damage  see  supra 
ig  105-166. 

53.  Kaanu*  of  dama(«a  see  supra 
St  166-222. 

63.     See  supra  i  361. 

54.  See  Appeal  and  Error  i  2846 
et  seq. 

56.     See  Appeal  and  Error  I  2818. 

Sxoendva  damage*  fori 
Assault  and  battery  see  Assault  and 

Battery   |    171. 
Breach     of     promise     to     marry     see 

Breach  of  Marriage  Promise  (  102. 
Construction   of   public   improvement 

by  municipality  see  MunicipaUCor- 

porations   [   28  Cyc  1081]. 
Conversion    see    Trover   and   Conver- 
sion   [38   Cyc   2104]. 
Criminal    conversation    see    Husband 

and  Wife    [21   Cyc  1633]. 
Distress   for   rent   see   Landlord   and 

Tenant  [24  Cyc  1330]. 
Explosion    see    Explosives    [19    Cyc 

19]. 
False    imprisonment    see    False    Im- 
prisonment   [19    Cyc    371]. 
Libel  see  Libel  and  Slander  [26  Cyc 

539]. 
Malicious   prosecution    see   Malicious 

Prosecution   [26  Cyc  65]. 
Negligence  or  default  in  transmission 

of    telegram    see    Telegraphs    and 

Telephones   [37  Cyc  1793]. 
Seduction     see     Seduction     [35     Cyc 

1323]. 
Slander    see    Libel    and    Slander    [26 

Cyc  639]. 
Trespass  see  Trespass  [38  Cyc  1147]. 
Wrohgful   death   see   Death   >   236. 

66.  U.  S. — Barry  v.  Eklmunds,  116 
U.  S.  650.  6  set  601,  29  L.  ed.  729; 
Fox  V.  Chicago  Great  Western  R.  Co., 
207  Fed.  886;  Berry  v.  Lake  Erie,  etc., 
R.  Co.,  72  Fed.  488;  Engler  v.  West- 
ern Union  Tel.  Co.,  69  Fed.  186  [aft 
75  Fed.  102,  21  CCA  246]:  Lowry  v. 
Mt.  Adams,  etc..  Incline  Plane  R.  Co., 
68  Fed.  827;  Dwyer  v.  St.  Louis,  etc., 
R.  Co.,  62  Fed.  87;  Harris  v.  Louis- 
ville, etc.,  R.  Co.,  35  Fed.  116;  Brown 
V.  Evans,  -17  Fed.  912.  8  Sawy.  488 
[afT  109  U.  S.  180,  3  SCt  83.  27  L.  ed. 
898]:  Wlggin  v.  Coffln,  29  F.  Cas. 
No.  17,624.  3  Story  1. 

Ala. — Kansas  City,  etc.,  R  Co.  v. 
Lackey.  114  Ala.  152,  21  S  444;  Alar 
bama  Great  Southern  R.  Co.  v.  Bailey, 
112  Ala.  167,  20  S   313. 

Ark. — Kelly  v.  McDonald,  39  Ark. 
387. 

Cal. — Bonneau  v.  North  Shore  R. 
Co..  162  Cal.  406,  93  P  106,  125 
AmSR  68:  Rowland  v.  Oakland 
Cons.  St.  R.  Co.,  110  Cal.  513,  42  P 
983;  Lee  v.  Southern  Pac.  R.  Co..  101 
Cal.  118,  36  P  672:  Stuart  v.  Hoff- 
man. 68  Cal.  381,  9  P  461;  Mariani 
V.    Dougherty,    46   Cal.    26;    Wheaton 


V.  North  Beach,  etc.,  R.  Co.,  36  Cal. 
690;  Aldrtch  v.  Palmer,  24  Cal.  513. 

Conn. — Halght  v.  Hoyt,  50  Conn. 
683;  Waters  v.  Bristol,  26  Conn.  398. 

Fla. — McMurray  v.  Basnett,  18  Fla. 
609. 

Oa. — ^Western,  etc.,  R.  Co.  v.  Lewis, 
84  Ga.  211,  10  SE  736;  Dalton  Excel- 
sior Co.  V.  Keeble,  19  Ga.  A.  336,  91 
SE  440;  Seaboard  Air-Lilne  R.  Co. 
V.  Horning,  18  Ga.  A.  396,  89  SE 
493. 

Hawaii. — Ward  v.  Inter-Island 
Steam  Nav.  Co.,  23  Hawaii  488,  504 
[cit  Cycl. 

111.— Harrison  v.  Ely,  120  111.  83. 
11  NE  334;  Loewenthal  v.  Streng,  90 
III.  74;  Hennles  v.  Vogel,  87  111.  242; 
Crose  v.  Rutledge,  81  111.  266;  Chi- 
cago, etc.,  R.  Co.  V.  Wilson,  63  HI. 
167;  Walker  v.  Martin,  62  111.  347; 
North  Chicago  St.  R.  Co.  v.  Broms. 
62  III.  A.  127;  IIlinDis  Cent.  R.  Co.  v. 
Robinson,  58  III.  A.  181;  Lovett  v. 
Chicago,  36  III.  A.  670;  Chicago  v. 
Colman,  33  III.  A.  667. 

Ind. — Michigan  City  v.  Ballance, 
123  Ind.  334,  24  NE  117;  Louisville, 
etc.,  R.  Co.  v.  Wood,  113  Ind.  544,  14 
NE  572,  16  NE  197;  Pittsburgh,  etc., 
R.  Co.  v.  Sponler,  85  Ind.  165;  Teire 
Haute,  etc..  Tract.  Co.  v.  Maberry,  62 
Ind.  A.  114,  100' NE  401;  Elkhart, 
etc.,  R.  Co.  V.  Waldorf,  17  Ind.  A.  29, 
46  NE  88;  Parke  County  v.  Sappen- 
fleld,  10  Ind.  A.  609.  38  NE  368. 

Ind.  T. — Missouri,  etc.,  R  Co.  v. 
Turley,  1  Ind.  T.  275,  37  SW  62; 
Kansas,  etc..  Coal  Co.  v.  Reed,  1  Ind. 
T.    246,   40   SW   898. 

Iowa. — Bryant  v.  Omaha,  etc.,  R., 
etc.,  Co..  98  Iowa  483,  67  NW  392; 
Oarlick  v.  Pella,  53  Iowa  646,  6  NW 
8;  Berry  v.  Central  R.  Co.,  40  Iowa 
564. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Stewart,  55  Kan.  667,  41  P  961: 
Southern  Kansas  R.  Co.  v.  Walsh,  45 
Kan.  653,  26  P  45;  Atchison,  etc.,  R. 
Co.  v.  Moore.  31  Kan.  197,  1  P  644 
(statutory);  Missouri,  etc.,  R.  Co.  v. 
Weaver,  16  Kan.  466. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Whitley  County  Ct.,  49  SW  332,  20 
KyL  1367;  Louisville,  etc.,  R  Co.  v. 
Mattingly,  38  SW  686.  18  KyL  823: 
Louisville,  etc.,  R  Co.  v.  Banks,  S3 
SW  627,  17  KyL  1066;  Louisville 
Southern  R.  Co.  v.  Mlnogue,  90  Ky. 
369,  14  SW  357.  29  AmSR  378;  Louis- 
ville, etc.,  R.  Co.  V.  Mitchell,  87  Ky. 
327.  8  SW  706,  10  KyL  211;  Holbum 
V.  Neal.  4  Dana  120;  North  v.  Cates, 
2  Bibb  691. 

La. — Lampkins  v.  Vicksburg,  etc., 
R.  Co..  42  La.  Ann.  997,  8  S  630; 
Redwlts  V.  Waggaraan.  83  La.  Ann. 
26. 

Me.— Field  v.  Plaisted,  76  Me.  476; 
Cyr  v.  Dnfour,  62  Me.  20. 

Mass. — Raymond  v.  Lowell,  6  Cush. 
524j  63  AmD  57;  Worster  v.  Canal 
Bridge,   16  Pick.    541. 

Minn. — Qoss  v.  Gobs,  102  Minn.  346, 
113  NW  690:  Howe  v.  Minneapolis, 
etc.,  R.  Co.,  62  Minn.  71,  64  NW  102, 
64  AmSR  616,  30  LRA  684;  Shartle  v. 
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been  based  upon  an  oversight  or  mistake,"'  or  upon  a 
consideration  of  elements  not  within  the  scope  of 
the  action.*'  The  court  should  merely  consider 
whether  the  verdict  is  fair  and  reasonable,  and  in 
the  exercise  of  sound  discretion,  under  all  the  cir- 
cumstances of  the  case,  and  it  will  be  so  presumed, 
unless  the  verdict  is  so  excessive  or  outrageous  with 
reference  to  those  circumstances  as  to  demonstrate 


that  the  jury  have  acted  against  the  rules  of  law  or 
have  Buffered  their  passions,  prejudices,  or  perverse 
disregard  of  justice  to  mislead  them."'  The  courts 
must  be  governed  in  a  measure  by  the  circumstances 
ef  the  particular  case  presented  for  their  considera- 
tion,"* and  where  the  circumstances  of  the  case  or 
the  evidence  produced  indicate  that  the  verdict  has 
been  the  result  of  bias,  prejudice,  or  gross  over- 


Minneapolis,  17  Mtnn.<  308;  Chapman 
V.  Dodd,  10  Minn.  350;  St.  Paul  v. 
^uby,  8  Mlniv  164. 

Mo. — Wellman  v.  Metropolitan  St. 
R,  Co.,  219  Mo.  128,  118  SW  31;  Dowd 
V.  Westlnghouse  Air  Brake  Co.,  132 
Mo.  579.  34  SW  493;  Furnish  v.  Mis- 
souri Pac.  R.  Co.,  102  Mo.  «69,  15 
SW  816,  22  AmSR  800;  Brown  v. 
Hannibal,  etc.,  R.  Co.,  99  Mo.  310,  12 
SW  656;  Klutts  v.  St.  Louis,  etc.,  R. 
Co.,  75  Mo.  642;  Oraham  v.  Pacific 
R.  Co.,  66  Mo.  636;  Wells  v.  Sanger, 
21  Mo.  354;  Manget  v.  O'Neill,  61 
Mo.  A.  35;  Honeycutt  v.  St.  Louis, 
etc.,  R.  Co.,  40  Mo.  A.  674;  Dlmmltt 
V.'  Hannibal,  etc.,  R.  Co.,  40  Mo.  A. 
654;  Lemolne  v.  Cook,  86  Mo.  A. 
193;  Merrill  v.  St.  Louis,  12  Mo.  A. 
466   [atr  83  Mo.  244,  63  AmR  576]. 

Mont. — Lewis  v.  Northern  Pac.  R. 
Co.,   36  Mont.   207,   92  F  469. 

Nev. — Qulgley  v.  Central  Pac  R. 
Co.,  11  Nev.  850,  21  AmR  757. 

N.  H. — Hovey  v.  Brown,  69  N.  H. 
114. 

N.  J. — Merritt  v.  Harper,  44  N.  J. 
L.  78;  Vreeland  v.  Berry,  21  N.  J.  L. 
183 

N.  T. — Jones  y.  Now  York  Cent., 
etc.,  R.  Co.,  99  App.  Dlv.  1,  90  NTS 
422;  Thomas  v.  Union  R.  Co.,  18  App. 
Div.  185,  46  NTS  920;  Mayer  v.  Lleb- 
mann,  16  App.  Dlv.  54,  44  NTS  1067; 
Bgan  v..  Dry  Dock,  etc.,  R.  Co.,  12 
App.  Di*.  566,  42  NTS  188;  Smith  v. 
Third  Ave.  R.  Cd,  10  App.  Dlv.  409, 
41  NTS  977;  Quinn  v.  O'Keefe,  9 
App.  Dlv.  68,  41  NTS  116  [app  dlsra 
151  N.  T.  633  mem,  45  NB  1134 
mem] ;  Blerbauer  v.  New  York  Cent., 
etc.,  R.  Co.,  15  Hun  559  [aft  77  N.  T. 
588  mem];  Tinney  v.  New  Jersey 
Steamboat  Co.,  5  Lans.  507;  Walker 
v.  Erie  R.  Co.,  63  Barb.  260;  Travis 
V.  Barger,  24  Barb.  614;  Jennings  v. 
Van  Schalck,  13  Daly  7;  Peterson  v. 
Blghmie,  94  Misc.  706,  709,  168  NTS 
202  [rev  on  other  grounds  176  App. 
Dlv.  113,  161  NTS  1065  and  cltCycJ; 
Howe  v.  Boorum,  etc.,  Co.,  20  Misc. 
845,  45  NTS  805;  Kllbane  v.  West- 
cheater  Electric  R.  Co.,  19  Misc.  184, 
43  NTS  278;  Ferguson  v.  Ehret,  14 
Misc.  454,  36  NTS  1020;  Wynne  v. 
Atlantic  Ave.  R.  Co.,  14  Misc.  394,  35 
NTS  1034  [aff  156  N.  T.  702  mem, 
51  NE  1094  mem];  Chapman  v.  At- 
lantic Ave.  R.  Co.,  14  Mlac.  384.  36 
NTS  1045;  BlVMn  v.  Hlgglns,  1  Hilt. 
147.  3  AbbPr  104. 

Oh. — Simpson  v.  Pitman,  13  Oh. 
365:  Toledo  Electric  St.  R.  Co.  v. 
Tucker,  18  Oh.  CIr.  Ct.  411,  7  Oh. 
Clr.  Dec.   169. 

Okl. — Oklahoma  City  v.  Welsh,  3 
Okl.  288,  41  P  698. 

S.  C— Wolff  V.  Cohen,  42  S.  C.  L. 
144. 

Tenn. — ^West  Memphis  Packet  Co. 
V.  White,  99  Tenn.  256;  41  SW  583, 
38  LRA  427;  Tennessee  Coal,  etc.,  Co. 
V.  Roddy,  86  Tenn.  400,  5  SW  288; 
Tinkle  v.  Dunivant.  16  Lea  503; 
Nashville,  etc.,  R.  Co.  v.  Smith,  6 
Helsk.  174;  Moore  v.  Burchfleld,  1 
Helsk.  203. 

Tex. — Texas,  etc..  R.  Co.  v.  Brown, 
78  Tex.  397,  14  SW  1034;  Howard  Oil 
Co.  V.  Davfa,  76  Tex.  830.  13  SW 
665;  Brown  v.  Sullivan,  71  Tex.  470, 
10  .SW  288;  International,  etc.,  R.  Co. 
v.  Telephone,  etc.,  Co.,  69  Tex.  277, 
6  SW  617,  5  AmSR  45;  Galveston  v. 
Posnainsky,  62  Tex.  118:  Interna- 
tional. etCM  R.  Co.  v.  Brett.  61  Tex. 
483;  Willis  v.  McNeill.  67  Tex.  465; 
McQehee  v.  Shafer,  9  Tex.  20;  Hous- 
ton,  etc.,   R.   Co.   V.   Maddox,   2   Tex. 


Unrep.  Cas.  312;  Texas,  etc.,  R.  Co. 
V.  Matkln,  (Civ.  A.)  142  SW  604; 
Cltlxens'  R.  Co.  v.  Qrlffln,  49  Tex. 
Civ.  A.  669,  109  SW  999;  Houston, 
etc.,  R.  Co.  v.  Batchler,  37  Tex.  Civ. 
A.  116,  83  SW  902;  Missouri,  etc..  R. 
Co.  v.  Johnson,  (Civ.  A.)  37  SW  771; 
Mexican  Cent.  R.  Co.  v.  Mitten,  13 
Tex.  Civ.  A.  >663,  36  SW  282;  Chi- 
cago, etc.,  R.  Co.  V.  Tarbrough, 
(Civ.  A.)  35  SW  422;  Missouri,  etc., 
R.  Co.  V.  Cook,  12  Tex.  Ctv.  A.  203, 
33    SW   669. 

Utah.— Stephens  Ranch,  etc.,  Co.  v. 
Union  Pac.  R.  Co.,  48  Utah  528,  161 
P  459;  Daniels  v.  Union  Pac.  R.  Co., 
6  Utah  357,  23  P  763;  Griffiths  v. 
Clift,  4  Utah  462,  11  P  609. 

Va.— Norfolk  v.  Johnakin,  94  Va. 
285,  26  SE  830;  Norfolk,  eta.  R.  Co. 
V.  Ampey,  93  Va.  108,  26  SE  226; 
Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va. 
34,  22  SE  811;  Richmond  R.,  etc., 
Co.  V.  Garthrlght,  92  Va.  627,  24  SB 
267,  53  AmSR  839,  34  LRA  220;  Par- 
ish V.  Relgle,  11  Gratt.  (62  Va.)  697, 
62  AmD  666. 

Wash. — Ogle  v.  Jones,  16  Wash. 
319,  47  F  747;  Lorence  V.  Ellens- 
burgh.  13  Wash.  341,  13  P  20.  62 
AmSR  42. 

Wis. — Whitney  v.  Milwaukee.  66 
Wis.  ^09,  27  NW  39;  (3oodno  v.  Osh- 
kosh,  ^8  Wis.  300. 

Wyo. — Union  Pac.  R.  Co.  v.  Hause. 
1  Wyo.  27. 

Bng. — Lambkin  v.  South  Eastern 
"R.  fio.,  5  App.  Cas.  352;  Gilbert 
V.  Burtenshaw,  Cowp.  230,  98 
Reprint  1068,  Lofft  771,  98  Re- 
print 911;  Corkery  v.  Hickson,  Ir.  R. 
10  C.  L.  174;  McOrath  v.  Bourne,  Ir. 
R.  10  C.  L.  160. 

Can.— Canadian  Pac.  R.  Co.  v. 
Jackson,  62  Can.  S.  C.  281,  27  DomLR 
86,  9  WestWkly  649  Idlsm  app  9 
Alta.  L.  137,  24  DomLR  380,  31  West 
LR  726,  8  WestWkly  1043];  Canadian 
Pac.  R.  Co.  v.  Lachance,  42  Can.  S.  C. 
205;  Montreal  Gas  Co.  v.  St.  Laurent, 
26  Can.  S.  C.  176;  Cossette  v.  Dun, 
18  Can.  S.  C.  222  (same  rule  ap- 
plies to  judge  trying  case);  Montreal 
V.  Hall,  12  Can.  S.  C.  74;  Levi  v. 
Reed,  6  Can.  S.  C.   482. 

Ont — L6ugh  v.  Coleman,  29  U.  C. 
Q.  B.  367. 

Que. — Mall  Printing  Co.  v.  La- 
flamme,  4  Montr.  Q.  B.  84;  St.  Iaw- 
rence  Steam  Nav.  Co.  v.  Lemay,  3 
Uonir.  Q.  B.  214. 

"A  verdict  will  not  be  set  aside  in 
a  case  of  tort  for  excessive  damages, 
unless  the  Court  can  clearly  see,  that 
the  Jury  have  committed  some  very 
gross  and  palpable  error,  or  have 
acted  under  some  improper  bias,  in- 
fluence, or  prejudice,  or  have  totally 
mistaken  the  rules  of  law,  by  which 
the  damages  are  to  be  regulated." 
Whipple  v.  Cumberland  Mfg.  Co..  29 
F.  Cas.  No.  17,516,  2  Story  661,  670. 

[a]  Alimtjr  of  Aateadast^-Where 
a  verdict  in  an  action  for  personal 
injuries  against  a  city  Is  rendered, 
not  in  proportion  to  the  injury 
actually  done,  but  to  the  ability  of 
defendant  to  pay,  it  will  be  set  aside. 
Decatur  v.   Fisher,   63  111.    407. 

ST.  N.  T. — Ferguson  v.  Ehret,  14 
Misc.  454,  35  NTS  1020;  Wynne  v. 
Atlantic  Ave.  R.  Co.,  14  Miso.  It94,  35 
NTS  1084  [aff  166  N.  T.  702  mem.  61 
NE  1094  meml. 

Okl.— Oklahoma  City  v.  Welsh,  S 
Okl.  288,  41  P  598. 

Tex. — ^Missouri,  etc.,  R.  C3o.  v. 
Cook,  12  Tex.  Civ.  A.  208,  S3  SW 
669. 


St'; 


Va. — Norfolk,   etc.,   R.   Co.   v.   Am- 

ey,  93  Va.  108,  26  SE  226;  Richmond 
^l.,  etc.,  Co.  V.  Gartbright,  92  Va.  627, 
24  SB  267.  53  AmSR  839.  32  LRA 
220;  Norfolk,  etc.,  R.  Co.  v.  Shott,  92 
Va.  34,  22  SE  811;  Farlsh  v.  Reigle, 
11  Oratt.   (62  Va.)  697,  62  AmD  666. 

Eng. — Gilbert  v.  Burtenshaw, 
Cowp.  230,  98  Reprint  1058,  LiOfft  771, 
98  Reprint  911. 

68.  Indianapolis  v.  Stokes,  (Ind. 
A.)  105  NE  477;'  Gilbert  v.  Burten- 
shaw, Cowp.  230,  98  Reprint  1058, 
Lofft  771,  98  Reprint  911. 

"Damages  are  not  deemed  exc^- 
slve  unless  at  first  blush  they  appear 
to  be  so,  or  it  Is  apparent  that  some 
improper  element  was  taken  Into  ac- 
count by  the  jury  In  determining  the 
amount.  Huntington  Light,  etc.. 
Fuel  Cto.  V.  Spell,  186  Ind.  30.  33.  Ill 
NE  811   [rev    (A.)    107  NE  741]. 

89.  U.  S. — Harris  v.  Louisville, 
etc.,  R.  Co..  36  Fed.  116;  Thurston  v. 
Martin.  24  P.  Cas.  No.  14.018,  5 
Mason  497;  Whipple  v.  Cumberland 
Mfg.  Co..  29  P.  Cas.  No.  17^16,  2 
Story  661;  Wiggln  v.  Coflin,  29  P.  tSas. 
No.  17,624,  3  Story  1. 

111. — Ottawa  V.  Sweely,  66  111.  434; 
Chicago,  etc..  R.  Co.  v.  Wilson,  63  111. 
167. 

Ky. — Henderson  v.  Clayton,  67  SW 
1.  22  KyL  283.  63  LRA  146. 

N.  J. — Vreeland  v.  Berry,  21  N.  J. 
L.   183; 

N.  T.— Walker  v.  Erie  R.  Co.,  63 
Barb.  260. 

Tex. — McGehee  v.  Shafer,  9  Tex. 
20. 

Wis. — Goodno  V.  Oshkosh.l  28  Wis. 
300. 

Eng.  —  Gilbert  v.  Burtenshaw, 
Cowp.  230.  98  Reprint  1058,  Lofft  771, 
98  Reprint  911. 

C^n. — Cossette  v.  Dun,  18  Can..  S. 
C.  222;  Levi  v.'  Reed,  <  <:an.  S.  C. 
482. 

60.  U.  S. — ^Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  41  Fed.  Sll. 

Oa. — Southwestern  R.  Co.  v.  Sin- 
gleton, 66  Ga.  252. 

111. — Chicago,  etc.,  R.  Co.  v.  Pay- 
sant.  87  111.  126;  Chicago  West  Dlv. 
R.  Co.  V.  Hughes,  87  111.  94;  Kolb 
V.  O'Brien,  86  111.  210;  Kepperly  v. 
Ramsden,  83  Ql.  354;  Decatur  v. 
Pisher,  63  111.  407;  Chicago,  etc.,  B. 
Co.  V.  Dunn,  52  111.  451;  Chicago,  etc.. 
R.  Co.  V.  McAra,  62  111.  296;  Tlm- 
mons  V.  Broyles,  47  111.  92:  Chicago, 
etc.,  R.  Co.  V.  Mochell,  96  111.  A.  I'S 
[aff  193  111.  208,  61  NE  1028,  86  AmSR 
318]. 

,  Iowa. — Lombard    v.    Chicago,    etc.. 
R.  Co.,  47  Iowa  494.  ^ 

Ky. — Louisville,  etc..  R.  C!o.  v.  Sur- 
vant,  96  Ky.  197.  27  SW  999.  16  KyL 
545;  Louisville,  etc.,  R.  Co.  v.  Long. 
94  Ky.  410,  22  SW  747.  16  KyL  199: 
Louisville  Southern  R.  Co.  v. 
Mlnogue.  90  Ky.  369.  14  SW  357,  12 
KyL  378,  29  AmSR  378;  South 
Covington.  «tc..  St  R.  Co.  v.  Ware, 
84  Ky.  267,  1  SW  493,  8  KyL  241. 

La. — Peyton  v.  Texas,  etc.,  R.  Co.. 
41  La.  Ann.  861,  6  S  690,  17  AmSR 
430:  Maher  v.  Louisville,  etc..  R.  Co, 
40  La.  Ann.  64.  3  S  462. 

Me.— Gleason  v.  Bremen,  50  Me. 
222. 

Minn. — Guthler  v.  Minneapolis,  etc.. 
R.  Co.,  87  Minn.  365.  91  NW  1096: 
Matteson  v.  Munro,  80  Minn.  340.  83 
NW  158;  Kennedy  v.  St.  Paul  City 
R.  Co.,  59  Minn.  46.  60  NW  810: 
Slette  V.  Great  Northern  R.  Co..  53 
Minn.  841.  65  NW  137. 

Mo. — Haynes   v.    Trenton,    108  Mo. 


For  Utar  oaaas,  derelopaMmto  and  ohaagM  in  th«  law  see  oumalatlve  Annotationa.  sune  title,  page  and  note  number. 
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estimate,  they  have  not  hesitated  to  set  it  aside.*^ 

Inadequate  damages.  Courts  are  usually  indis- 
posed to  increase  verdicts  for  damages  rendered  by 
juries,  for  the  reason  that  they  rarely  underestimate 
them;  still  such  verdicts  are  subject  to  the  super- 
vision of  the  court,  and  in  cases  where  justice  clearly 
declares  that  the  jury  has  failed  to  perform  its 
duty,"  or  where  the  amount  awarded  is  so  small  that 
it  is  evident  the  jury  must  have  overlooked  some 
material  element  of  damage,  the  courts  have  ex- 
tended such  relief,  either  by  increasing  the  verdict 
or  granting  a  new  trial."  The  more  general  pro- 
ceeding in  such  cases,  however,  is  to  set  aside  the 
verdict  as  being  inadequate  under  the  circum- 
stances.** 

[i  398]  S.  Farticnlar  Hatters  Affeetioc  D»- 
dnon  as  to  Propriety  of  Award — 1.  Umitation  by 


Public  Policy.  So  long  as  the  principle  of  compensa- 
tion is  not  violated,  it  would  seem  that  no  limitation 
is  placed  by  public  policy  upon  the  amount  of  an 
award  of  damages  for  personal  injuries.** 

[i  399]  2.  Limitations  by  Death  Act.  The 
amount  of  recovery  in  actions  for  personal  injuries 
generally  is  not  limited  by  the  amounts  fixed  by  stat- 
utes conferring  a  right  of  action,  for  death  by  wrong- 
ful act,**  although  it  has  been  said  that,  where  an 
action  is  brought  for  the  loss  of  services  of  an  in- 
jured wife  or  child,  the  statute  cannot  be  ignored 
as  a  declaration  of  public  policy  fixing  the  maximum 
"value  of  the  life  of  one  person  to  others.*' 

[i  400]  3.  Limitations  in  Workmen's  Oomp«n- 
sation  Act.  While  the  measure  of  damages  in  a 
common-law  action  for  injuries  to  a  servant  is  not 
governed  by  the  Workmen's  Compensation  Acts,** 


123,  18  SW  1003;  Hurt  v.  St.  Louis, 
etc.,  R  Co.,  94  Mo.  25B,  7  SW  1,  4 
AmSR  374;  Sawyer  v.  Hannibal,  etc., 
R  Co..  37  Mo.  240,  90  AmD  382;  Qoetz 
T.  Ambs,  22  Mo.  170;  Cook  v.  Mis- 
souri Pac.  R.  Co..  94  Mo.  A.  417,  68 
SW  230;  Dlmmltt  v.  Hannibal,  etc., 
R.  Co.,   40   Mo.  A.   654. 

Mont. — Hamilton  v.  Great  'Fa.Ua  St. 
R.  Co.,  17  Mont.  S34,  42  P  860,  48  F 
713. 

Nebr. — Hoover  v.  Haynes,  66  Nebr. 
357,  91  NW  392,  93  NW  732;  Fremont, 
etc.,  R.  Co.  V.  French,  48  Nebr.  638, 
«7  NW  472;  Fremont,  etc.,  H.  Co,  v. 
Leslie,  41  Nebr.  159,  59  NW  559;  Or- 
leans Village  V.  Perry,  24  Nebr.  831, 
40  NW  417. 

N.  T.  —  Mullady  v.  Brooklyn 
Heights  R.  Co.,  65  App.  Div.  549,  72 
.VTS  911;  Pawdrey  v.  Brooklyn 
Heights  R.  Co..  64  App.  Dlv.  418,  72 
NTS  283;  Meade  v.  Brooklyn  Heights 
R  Co.,  3  App.  Dlv.  432,  39  NYS  320 ; 
Bosworth  V.  Standard  Oil  Co.,  92  Hun 
485,  37  NYS  43. 

Oh. — Columbus,  etc.,  R.  Co.  v.  Shan- 
non, 4  Oh.  Clr.  Ct.  449,  2  Oh.  Clr.  Dec. 
644. 

Tex. — Texas,  eto„  R.  Co.  v.  Do- 
herty.  (A.)  16  SW  44;  San  Antonio, 
etc.,  R.  Co.  V.  Connell,  27  Tex.  Civ, 
A.  533,  66  SW  246;  A.  J.  Anderson 
Electric  Co.  v.  Cleburne  Water,  etc., 
Co..  23  Tex.  Civ.  A.  328,  57  SW  675; 
Gulf,  etc..  R.  Co.  v.  Woolems.  (Civ. 
A.)  55  SW  758. 

WasTi. — Mitchell  v.  Tacoma  R.,  etc., 
Co..  13  Wash.  560,  43  P  528. 
__Wls.— Collins  V.  JanesvUle,  111 
Wis.  348,  87  NW  241,  1087;  Abbot 
V.  ToUlver,  71  Wis.  64.  36  NW  622; 
Patten  v.  Chlcagp,  etc.,  R.  Co.,  32 
Wis.  524;  Splcer  v.  Chicago,  etc..  R. 
Co.,  29  Wis.  580;  Goodno  v.  Oshkosh, 
28  Wis.   300. 

Wyo. — Union  Pac.  R.  Co.  v.  Hause, 
1  Wyo.  27. 

61.  111. — Swafford  v.  Rosenbloom, 
102  III.  A.  678;  North  Chicago  St.  R. 
Co.  V.  Hoffart,  82  111.  A.  539;  Nichol- 
son V.  O'Donald,  79  lU.  A.  195;  Chi- 
cago West  Dlv.  R.  Co.  v.  Havlland, 
12  111.  A.  561. 

Kan. — Kansas  Pac.  R.  Co.  v. 
Peavey,  34  Kan  472.  8  P  780. 

Ky. — Louisville,  etc.,  'R.  Co.  v. 
foley.  94  Ky.  220.  21  SW  866,  15 
KyL  17;  Standard  Oil  Co.  v.  Tlerney. 
»2  Ky.  367.  17  SW  1025,  18  KyL 
«26,  36  AmSR  595.  14  LRA  677;  Cov- 
ington, etc..  Bridge  Co.  v.  Goodnight, 
60  SW  415,  22  KyL  1242:  Donhard 
y.  Shirley,  56  SW  17.  21  KyL  1653; 
Louisville,  etc..  R.  Co.^v.  Whitley 
County  Ct.,  49  SW  832.  iO  KyL  1367: 
Louisville,  etc..  R.  Co.  v.  X>aw,  21  SW 
«4S.  14  KyL  850. 

_  Minn. — Johnson  v.  St.  Paul  City  R. 
Ca.  67  Minn.  260,  69  NW  900,  36 
LRA  686. 

„Mo.— Chltty  v.  St.  Louis,  etc.,  R. 
Co..  148  Mo.   64.   49  SW  868. 

N.  T. — De  Wardener  v.  Metropoli- 
tan at.  R.  Co.,  1  App.  Dlv.  240,  87 
NTS  138;  SUbersteln  v.  Houston  St., 
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etc.,  R.  Co.,  52  Hun  611,  4  NYS  843; 
Ryder  v.  New  York,  50  N.  T.  Super. 
220;  Jennings  v.  Van  Schalck,  18 
Daly  7.  And  see  Joly  v.  New  York, 
etc.,  Feirry  Co.,  48  App.  Div.  624  mem, 
62  NYS  676;  Shortsleeves  v.  New 
York  Cent.,  etc.,  R.  Co.,  9  App.  Dlv. 
622.   40  NYS  1106. 

Pa. — Musser  v.  Lancaster  City  St. 
R.  Co.,  16  Pa.  Co.  480. 

Tenn. — Cherokee  Packet  Co.  v.  Hll- 
«)n,  96  Tenn.  1,  31  SW  737. 

Tex. — International,  etc.,  Co.  v.  Un- 
derwood, 64  Tex.  463;  San  Antonio, 
etc.,  R.  Co.  V.  Gray.  (Tex.  Civ.  A.) 
66  SW  229  [rev  on  other  grounds  95 
Tex.    424,    67   SW   763]. 

Utah. — Mahood  v.  Pleasant  Valley 
Coal  Co..  8  Utah  85.  30  P  149. 

Eng. — Knight  v.  Egerton,  7  Exch. 
407.  155  Reprint  1007. 

/'Every  case  must  necessarily  de- 
pend, to  a  great  extent,  upon  Its  own 
peculiar  facts.  An  examination  of 
the  decided  cases  in  actions  to  re- 
cover damages  for  personal  injuries 
clearly  shows  that  the  courts  have 
dItFered  in  opinion  as  much  as  ]urle.s, 
as  to  the  amount  of  damages  that 
should  be  allowed  In  such  cases.  Ex- 
treme cases  are  found  in  the  books 
upon  both  sides  of  this  vexed  ques- 
tion. The  tendency  of  some  of  the 
state  courts  is  to  allow  only  small 
damages.  C>ther  states  are  more  lib- 
eral. What  Is  considered  as  proper 
In  one  state  Is  deemed  excessive  In 
another.  The  argument  that  juries 
.  .  .  are  disposed  to  give  heavy  dam- 
ages In  actions  for  personal  injuries 
against  corporations  is  undoubtedly 
true.  But  the  records  of  this  court 
will  show  that  it  has  never  hesitated, 
where  the  amount  was  deemed  exces- 
sive, to  set  such  verdicts  aside." 
Engler  v.  Western  Union  Tel.  Co..  69 
Fed.  186,  187  [aff  75  Fed.  102,  21  CCA 
2461. 

62.  Sullivan  V.  Vicksburg,  etc.,  R. 
Co..  39  La.  Ann.  800.  2  S  586,  4  AmSR 
239:  Scheen  v.  Poland,  34  La.  Ann. 
1107;  Decoux  v.  Lleux.  33  La.  Ann. 
392;  Richardson  v.  Zuntz,  26  La.  Ann. 
313. 

tal  a^arsMiit  xmrtorea  wftar  r*- 
dnctloa. — In  Cosselte  v.  Dun,  18  Can. 
S.  C.  222.  where  the  superior  court 
had  awarded  two  thousand  dollars  to 
plaintiff  for  a  false  report  given  by 
a  mercantile  agency  concerning  him. 
the  court  of  appeal  reduced  this  sum 
to  five  hundred  dollars,  but  on  appeal 
to  the  supreme  court  the  Judgment 
of  the  superior  court  was  restored, 
the  court  following  Levi  v.  Reed,  6 
Can.  S.   C.    482. 

63.  Miss. — Moseley  v.  Jamison,  6S 
Miss.  336.  8  S  744. 

Mo. — ^Welch  V.  McAllister,  13  Mo. 
A    89. 

N.  Y. — Sloane  v.  McCauley,  88  Misc. 
652.  68  NYS  187;  Katz  v.  Brooklyn 
Heights  R.  Co.,  35  Misc.  802,  71  NYS 
744. 

Tex. — May  v.  Hahn,  (Civ.  A.)  64 
SW  942. 


Eng. — Phillips  V.  South  Western  R. 
Co.,   i  Q.  B.  D.  406. 

Ont. — Church  v.  Ottawa,  25  Ont. 
298  [app'dlsm  22  Ont.  A.  8481. 

Que. — Leger  v.  Leger,  3  LCLJ  60. 
And  see  Beauregard  v.  Dalgneault, 
11  Montr.  Leg.  N.  403. 

64.  111.— DeFreltas  v.  Nunes,  130 
111.  A.  195. 

Minn. — Henderson  v.  St.  Paul,  etc., 
R.  Co.,  52  Minn.  479,  66  NW  53. 

Mo. — Donovan  v.  Gay,  97  Mo.  440, 
11  SW  44;  Fairgrieve  v.  Moberly,  29 
Mo.  A.  141. 

Nebr. — Carpenter  v.  Red  (Houd,  64 
Nebr.  126,  89  NW  687;  Ellsworth  V. 
Fairbury.   41  Nebr.  881,  60  NW  336. 

N.  J. — Miller  v.  Delaware,  etc.,'  R. 
Co.,  68  N.  J.  L.  428,  33  A  950. 

N.  Y. — Brown  v.  Foster,  1  App. 
Dlv.  578„  37  NYS  502;  Bobbins  v. 
Hudson  River  R.  Co..  20  N.  Y.  Super. 
1;  Smith  V.  Dittman,  16  Daly  427,  11 
NYS  769;  Kelly  v.  Rochester,  15  NYS 
29 

bh. — Bailey  v.  Cincinnati,  1  Handy 
438.  12  Oh.  Dec.   (Reprint)   225. 

R.  I.— Hill  V.  Union  R.  Co.,  25  R.  I. 
665.  57  A  374;  McNeill  v.  Lyons,  20 
R   I.  672,  40  A  831. 

Tex. — Farley  v.  Missouri,  etc,  R. 
Co..  34  Tex.  Civ.  A.  81.  77  SW  1040; 
Mlchalke  v.  Galveston,  etc.,  R.  Co., 
(Clv.  A.)   27  SW  164. 

Wis. — Robinson  v.  Waupaca,  77 
Wis.  544,  46  NW  809;  Whitney  v. 
Milwaukee,  65  Wis.  409.  27  NW  89. 

66.  See  Galveston,  etc.,  R.  Co.  v. 
Hopkins,  (Tex.  Clv.  A.)  202  SW  222 
(holding  that,  although  the  Federal 
Employer's  Liability  Act  is  virtually 
a  compensation  statute,  Hxlng  liabil- 
ity regardless  of  negligence,  the 
same  test  is  to  be  applied  in  ascer- 
taining damages  as  in  other  cases, 
and  public  policy  does  not  subject 
verdicts  in  actions  brought  under 
such  statute  to  limitations  as  to 
amount  not  applicable  to  personal 
injury   cases   generally). 

ee.  Brack  v.  B.  P.  Berry  Coal  Co., 
196  111.  A.  192;  Indianapolis.  Tract., 
etc.,  Co.  V.  Menie,  173  Ind.  31,  88  NE 
929,  89  NE  370;  Kentucky  Distil- 
leries, etc..  Co.  V.  Wells,  149  Ky.  275, 
148  SW  376.  See  Missouri,  etc..  R. 
Co.  V.  Kellerman,  39  Tex.  Civ.  A. 
274,  87  SW  401  (holding  that  in  an 
action  for  Injuries  sustained  in  Kan- 
sas, the  Kansas  statute  [Gen.  St. 
1901  S  4871]  limiting  the  recovery 
in  case  of  death  by  wrongful  act  to 
110.000  is  not  admissible  In  evidence). 

[a]  A  large'  vardict  may  be  aaa- 
talaad  tor  pmnaBsatly  tajnxlar  th« 
,11'vlnr  1»o<lT  than  for  the  Infliction  of 
death.  Kentucky  Distilleries,  etc.. 
Co.  V.  Wells,  149  Ky.  276,  148  SW 
375;  Louisville,  etc.,  R.  Co.  v.  Melton, 
127  Ky.  278.  105  SW  366.  32  KyL 
51.  110  SW  233,  33  KyL  321,  112  SW 
618. 

67.  Indianapolis    Tract.,    etc.,    Co.  - 
v.  Menze,  173  Ind.  31,  88  NE  929,  89 
NE  370.  > 

68.  Russell  v.  Watts,  96  Kan.  27S,. 
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the  court  may,  nevertheless,  in  making  its  estimate, 
follow  the  methods  prescribed  by  those  acts."  In 
some  jurisdictions,  in  an  action  by  an  injured  serv- 
ant, not  under  the  Compensation  Act,  the  court  may 
rtward  plaintiff  the  amount  fixed  by  that  act,  al- 
though holding  that  the  action  as  brought  cannot  be 
caaintauied/*' 

[(  401]  4.  Bight  to  Award  Exemplary  Dam- 
ages. Where  the  case  is  one  in  which  punitive  dam- 
ages may  be  awarded,  a  verdict  for  an  amount 
larger  than  would  be  proper  as  compensatory  dam- 
ages will  not  be  set'  aside  as  excessive,^^  unless  so 
great  as  to  indicate  passion,  corruption,  or  prejudice 
on  the  part  of  the  jury.''* 

[i  402]  6.  Proportion  between  Income  on 
Award  and  Diminntion  of  Earnings.  A  verdict  is 
not  excessive  merely  because  its  amount  properly  in- 
vested will  produce  a  larger  income  than  that  which 
plaintiff  earned,  or  was  capable  of  earning  before  his 
injury,'*  except  perhaps  in  a  case  where  it  appears 
that  after  the  injury  plaintiff's  earning  capacity  is 
nearly  as  great  as  it  was  before.'^ 

[i  403]  6.  Purchasing  Power  of  Award.  In  de- 
termining whether  a  verdict  for  personal  injuries  is 
excessive,  the  present  purchasing  power  of  money 
should  be  considered.^' 

[i  404]  7.  Plaintiff's  Estimate.  Damages  not 
exceeding  the  amount  demanded  in  the  complaint, 
and  fairly  justifiable  by  the  evidence  are  not  neces- 
sarily excessive,  although  exceeding  plaintiff's  own 
estimate." 

[$  405]  8.  Estimates  of  Witnesses  Oonerally. 
Where   the  amount  of  plaintiff's   claim,   although 


susceptible  of  exact  proof,  is  sought  to  be  estab- 
lished by  estimates,  it  has  been  held  that  the  low- 
est estimate  will  be  adopted." 

[$.406]  9.  Previous  Verdicts.  In  determining 
whether  the  damages  are  excessive,  previous  ver- 
dicts in  the  same  case  may  be  taken  into  considera- 
tion.''^ Although  verdicts  greatly  in  excess  of  those 
awarded  on  former  trials  of  the  case  have  been  set 
aside  or  reduced,^'  a  mere  increase  in  the  amount  of 
the  verdict  does  not  indicate  that  it  is  excessive.'" 
And  it  has  been  held  that  a  verdict  will  not  be  set 
aside  as  excessive,  although  it  greatly  exceeds  a 
prior  award  in  the  same  case,  where  the  last  trial 
takes  place  several  years  later.^^ 

[$  407]  0.  Particular  Awards  Oonsidered— 1. 
Personal  Injuries— a.  General  Statement.  While,  as 
has  been  already  noted,  there  is  no  pecuniary  stand- 
ard for  the  measurement  of  many  of  the  elements  of 
damage  accompanying  a  physical  injury  to  the  per- 
son,^' cases  are  numerous  in  which  the  amounts  of 
specific  verdicts  have  been  considered.  The  cases 
are  seldom,  if  ever,  precisely  similar  upon  the  facts, 
but  they  are  of  value  for  the  purpose  of  compari- 
son.^* For  this  reason  an  attempt  has  been  made  to 
group  them,  in  the  following  sections,  according  to 
the  principal  factor  of  injury  involved;  the  text  of 
such  sections  consisting  of  an  index  to  the  char- 
acter of  the  injury,  while  in  the  notes  will  be  found 
the  amount  of  the  verdict  considered,  the  decision  as 
to  its  adequacy  or  excessiveness,  and  any  peculiar 
elements  of  importance. 

[$  408]  b.  Serions  or  Complicated  Injuries 
Generally.    While  in  many  cases,  where  a  serious  in- 


150  P  600;  Russo  v.  Omaha,  etc.,  R. 
Co.,  98  Nebr.  436.  153  NW  610.  See 
"Workmen's  Compensation  Acts  i  153. 

89.  Hansen  v.  Sierra,  etc..  Power 
Co.,  32  Cal.  A.   333,   162  P  924. 

[a]  Aa  award  of  $11,310  to  an 
employee  32  years  old  and  earning 
$86  a  month  was  held  not  excessive 
damages  for  permanent  Injuries. 
Hansen  v.  Sierra,  etc..  Power  Co.,  32 
Cal.  A.   333,  162   P  924. 

?0.  See  Workmen's  Compensation 
Acts  g  153. 

71.  Savannah  Electric  Co.  v. 
Groover.  16  Ga.  A.  636.  85  SE  932; 
Louisville,  etc.,  R.  Co.  v.  Dickinson, 
103  SW  26S,  31  KyL  633;  Illinois 
Cent.  R.  Co.  v.  Stewart,  163  SW  596, 
23  KyL  637;  Cottrell  v.  Fountain,  80 
N.  J.  L.  1,  77  A  465;  Pegram  v. 
Stortz,  SI  W.  Va.  220,  6  SB  485. 

TS.  Pegram  v.  Stortz,  31  W.  Va. 
220.  6   SK  485. 

73.  Davidson  v.  Ward,  171  III.  A. 
355;  Indiana,  etc.,  R.  Co.  v.  Otstot,. 
118  111.  A.  37  [aff  212  111.  429.  72  NB 
387]. 

74.  Lee  v.  Republic  Iron,  etc.,  Co., 
148  111.  A.  586  taff  241  III.  372,  89  NB 
655]. 

76.  Roeder  v.  Erie  R.  Co..  164  NTS 
167. 

76.  Einolf  V.  Thompson,  96  Minn. 
230.  103  NW  1026,  104  NW  547. 
Compare  Ostrosky  v.  Heinle,  37 
Misc.  828,  76  NYS  887  (holding  that 
where,  In  an  action  for  damages  for 
negligent  injury  to  the  person  and 
property  of  plaintiff,  his  bill  of  par- 
ticulars alleged  damages  In  the  sum 
of  $273.60,  of  which  the  item  of 
$150  for  personal  Injury  is  waived 
at  the  trial,  and  his  testimony  shows 
the  damages  on  other  items  to  be  $30 
leas  than  claimed,  an  award  of 
$130.36  damages  Is  unjustlfled). 

77.  Diana  Brick,  etc.,  Co.  v.  Fidel- 
ity,   etc.,    Co.,    8    La.    A.     (Orleans) 

78.  III. — ^Hackett  v.  Chicago,  etc., 
R.  Co.,  170  111.  A.  140. 

Kan. — Union  Pac.  R.  Co.  v.  Toung, 
19  Kan.  488. 


Mo. — Loker  v.  Southwestern  Mis- 
souri Electric  R.  Co.,  94  Mo.  A.  481, 
68  SW  373;  Baker  v.  Independence, 
93  Mo.  A.  165. 

N.  T.— Vaughn  v.  Glens  Palls  Port- 
land Cement  Co.,  69  Misc.  230,  112 
NYS  240  [aff  130  App.  Dlv.  893  mem, 
114  NYS  1149  mem,  132  App.  Dlv.  939 
mem,  116  NYS  1150  mem]. 

Que. — Canada  Pac.  R.  Co.  v.  Robin- 
son, 6  Montr.  C.  B.  118. 

[a]  AppUcattoa  -of  ml*. — ^Where, 
in  an  action  against  a  street  railway 
for  personal  injuries,  plaintiff's  evi- 
dence tended  to  show  that  her  right 
arm  was  broken,  her  spine  and  nose 
Injured,  her  ankle  sprained,  and  her 
injuries  permanent,  and  it  appeared 
that  a  former  jury  had  awarded  her 
$2,500,  the  court  will  not  interfere 
with  a  second  verdict  for  substan- 
tially the  same  amount.  Loker  v. 
Southwestern  Missouri  Electric  R. 
Co..  94  Mo.  A.  481,  68   SW  373. 

rb]  That  »  pilor  verdict  was  for 
%  iMVwr  amoniit  may  be  considered. 
Hackett  v.  Chicago,  etc.,  R.  Co.,  170 
111.   A.  140. 

79.  Wynkoop  v.  Ludlow  Valve 
Mfg.  Co..  163  App.  Dlv.  507,  138  NYS 
482  [rev  on  other  grounds  212  N.  T. 
672  mem,  106  NB  1044  mem]. 

[a]  XUnstratlons. — (1)  where  two 
juries  awarded  a  verdict  of  $2,000 
and  another  $1,000,  a  fourth  ver- 
dict for  $6,000  was  excessive,  and 
must  be  reduced  to  $3,000.  Wynkoop 
V.  Ludlow  Valve  Mfg.  Co.,  153  App. 
Dlv.  507,  138  NTS  482  [rev  on  other 
grounds  212  N.  T.  572  mem,  106  NE 
1044  mem].  (2)  Where  plaintiff,  a 
common  laborer,  suffered  the  loss  of 
an  arm,  by  defendant's  negligence, 
and  there  had  been  four  trials,  on 
three  of  which  verdicts  for  plaintiff 
had  been  rendered,  varying  from 
$3,000  on  the  first  trial  to  $6,000  on 
the  fourth,  the  last  verdict  was  exr 
cessive.  and  a  new  trial  would  be 
granted  unless  plaintiff  consented  to 
a  reduction  of  the  verdict  to  $4,500. 
Vaughn  V.  Glens  Falls  Portland  Ce- 
ment Co.,  59   Misc.  230,  112  NTS  240 


[aff  130  App.  Dlv.  893  mem,  114  NTS 
1149  mem,  132  App.  Div.  939  mem, 
116  NTS  1150  mem]. 

80.  Baker  v.  Independence,  93  Mo. 
A.  165;  Hansen  v.  Canadian  Pac.  R. 
Co.,  6  Terr.  L.  420,  7  CanRCas  429,  4 
WestLR  385. 

[a]  XUnstxatloB.— The  increase  of 
damages  on  the  second  trial  of  an 
action  for  the  loss  of  a  foot  from 
$3,600  to  $6,600  is  not  perverse  or 
wrong.  Hansen  v.  C&nadlan  Pac.  R 
Co.,  6  Terr.  L.  420,  7  CanRCas  429, 
4   WestLR   385. 

[b]  ▼•MUot  sat  asiaa  by  trial 
conrb— A  verdict  will  not  be  set 
aside  as  excessive,  although  a  former 
verdict  for  a  smaller  sum  was  set 
aside  by  the  trial  court  Baker  v. 
Independence,  93  ^p.  A.  165. 

81.  Missouri  Pa£  R.  Co.  v.  John- 
son, (Kan.)  63  P  129:  Wheeling,  etc., 
R.  Co.  V.  Suhrwiar,  22  Oh.  Cir.  Ct. 
560,   12   Oh.   Cir.   Dec.   809. 

[a]  ZUnstratloaa^— (1)  That  ver- 
dict on  the  second  trial  of  a  personal 
injury  case,  six  years  after  the  ac- 
cident was  three  times  as  large  as  on 
the  first  trial,  a  year  after  the  ac- 
cident, does  not  indicate  that  it  Is 
excessive.  Missouri  Pac.  R.  Co.  v. 
Johnson,  (Kan.)  S3  P  129.  (2)  A 
verdict  for  $10,000  damages  in  a  per- 
sonal injury  case,  rendered  at  the 
retrial  of  the  case,  while  the  verdict 
of  the  first  trial,  In  which  the  JudK- 
ment  was  reversed  for  error,  was 
only  for  $6,000,  will  not  be  set  aside 
as  excessive,  where  the  first  trial 
had  taken  place  a  few  months  only 
after  the  Injury,  while  the  second 
trial  was  two  years  later,  after  plain- 
tiff's condition  had  fully  developed 
and  the  result  of  his  injury  could  be 
ascertained  with  practical  certainty. 
Wheeling,  etc.,  R.  Co.  v.  Suhrwiar.  2! 
Ohio  Cir.  Ct.  660,  12  Oh.  Cir.  Dec. 
809. 

82.  See  supra  t  181. 

83.  Lockwood  V.  Twenty-Third  St. 
R.  Co.,  16  Daly  874.  7  NTS  663. 

"The  best  attainable  criterion  of 
the  reasonableness  of  a  verdict  Is  It' 
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joiy  to  a  specific  part  of  the  body  is  accompaBied  by 
other  injuries  relatively  of  leas  importance,  it  may 
be  safely  assumed,  for  the  purpose  of  grouping  the 
decisions  for  comparison,  that  the  major  injxiry  con- 
trolled as  to  the  amount  of  the  award,^'*  in  other 
cases  it  is  AOt,  because  of  the  complicated  character 
of  the  injuries,  or  because  of  the  vagueness  of  the 


reported  decisions  as  to  their  exact  nature,  safe  to 
make  such  an  assumption  and  the  cases  must  be 
grouped,  if  at  aU,  under  some  heading  of  a  very  gen- 
eral nature  such  as  this.  Awards  for  injuries  of 
this  character  which  have  been  held  not  excessive 
are  collected  in  the  footnote;*^  so  likewise,  awards 


conformity  to  the  average  amount 
awarded  by  Juries  In  cases  In  wblch 
injuries  of  like  nature  and  like  ex- 
tent have  been  sustained."  Lockwood 
V.  Twenty-Third  St.  R.  Co.,  15  Daly 
S74.  375.  7  NTS  663. 

84.  See  cases  infra  |{  408-464. 

85.  [a]  AwazdB  of  «80,000  and 
upwards. — (1)  }46,000.  Wilson  v. 
BalUmore.  etc.,  R.  Co.,  194  111.  A. 
491  (freight  conductor,  29  years  of 
age,  earning  $126  a  month).  (2) 
$40,000.  Hugglns  v.  Atlantic  Coast 
Line  R.  Co.,  96  S.  C.  267,  79  SB  406 
(railroad  engineer).  (3)  $32,000. 
Houghton  V.  Canadian  Northern  R. 
Co.,  26  Man.  311.  (4)  $30,000.  Hous- 
ton, etc.,  R.  Co.  V.  Gray,  (Tex.  Civ. 
A.)  137  SW  729;  Waters-Pierce  Oil 
Co.  V.  Snell,  47  Tex.  Civ.  A.  413,  106 
SW  170  (18  year  old  boy) ;  Braden- 
burg  T.  Ottawa  Klectric  R.  Co.,  19 
Ont.  L.  34,  14  OntWR  318  (mining 
engineer,  37  years  old,  earning  $6,000 
a  year).  (6)  $27,000.  Canadian  Fac. 
R.  Co.  T.  Jackson,  62  C^an.  S.  C.  281. 
27  DomLR  86,  9  WestWkly  649  [aff 
9  AIU.  L.  137,  24  DomLR  380.  31 
WestLR  726,  8  WestWkly  1043] 
(railway  engineer,  aged  32,  yearly 
earnings  $2,100).  (6)  $26,000.  St. 
Louis,  etc.,  R.  Co.  v.  Coke.  118  Ark. 
49,  175  SW  1177  (railroad  conduc- 
tor): Chicago,  etc.,  R.  Co.  v.  Holland. 
18  III.  A.  418  [aff  122  III.  461,  13  NE 
1461:  Hall  V.  Chicago,  etc.,  R.  Co., 
46  Hlnn.  439,  49  NW  239  (engineer 
rendered  a  helpless  cripple  for  life); 
Dlellenbach  v.  New  York,  etc.,  R.  Co., 
5  App.  Div.  91,  38  NTS  788  (man  Of 
28,  earning  $3,600  per  year,  disabled 
for  several  years);  International. 
«tc..  R.  Co.  v.  Vanlandlngham.  38  Tex. 
Civ.  A.  206,  85  SW  847  (strong  man, 
38  years  of  age,  earning  from  $140 
to  $160  a  month).  (7)  $22,250;  Shaw 
v.  Boston,  etc..  R.  Ck>rp.,  8  Gray 
(Mass.)  46  (woman).  (8)  $22,000. 
Louisville,  etc.,  R.  Co.  v.  Melton.  127 
Ky.  276,  106  SW  366,  32  KyL  61, 
110  SW  233,  112  SW  618  (carpenter, 
young  man,  earning  $3  a  day);  An- 
drews v.  Wilding,  (Tex.  Civ.  .A.)  193 
SW  192  (railroad  employee,  aged  29. 
earning  $136  monthly).  (9)  $20,000. 
Louisville,  etc.,  R.  (3o.  v.  Mitchell, 
173  Ky.  622.  191  SW  465  (railroad 
conductor,  46  years  old,  earning  $145 
to  $150  per  month);  Bourke  v.  Butte 
Klectric,  etc..  Co.,  38  Mont.  267,  83 
P  470  (plaintift,  45  years  of  age,  bad 
previously  earned  $3.50  per  day); 
"Walker  v.  Erie  R.  Co.,  63  Barb. 
(N.  T.)  260  (passenger,  28  years  old. 
engaged  in  an  extensive  and  lucrative 
professional  business  from  which  he 
had  earned  $18,500  the  year  before); 
Decatur  Cotton  Seed  Oil  Co.  v.  Belew, 
(Tex.  Civ.  A.)  178  SW  607  (servant, 
21  years  of  age,  earning  $1.75  a  day: 
paralyzed);  Galveston,  etc..  R.  Co.  v. 
Hansom.  58  Tex.  Civ.  A.  684,  126  SW 
63  (railroad  switchman  rendered 
helpless  sufferer  for  life);  Galveston. 
etc.,  R.  Co.  V.  Cherry,  44  Tex.  Civ. 
A.  344,  98  SW  898  (locomotive  engi- 
neer. 49  years  old,  earning  from 
$2,100  to  $2,400  a  year);  Postal  Tel. 
Cable  Co.  v.  Coote.  (Tex.  Civ.  A.) 
67  SW  912  (telegraph  line  construc- 
tor. 29  years  old);  Murphy  v.  Pacific 
Tel.,  etc.,  Co.,  68  Wash.  643.  124  P 
114  (married  man,  earning  $3.75  per 
day,  made  a  pitiable  human  wreck); 
Starck  v.  Washington  Union  Coal  Co.. 
«1  Wash.  213,  112  P  235  (miner.  37 
years  old,  having  a  wife  and  five 
children  dependent  on  him,  left  a 
broken  and   disjointed   wreck). 

[b]  Awards  of  S1S,000  and  tip- 
wmxds,  IMS  tiMB  •30,000.— (1)  $19,000. 

Groves  v.  Rochester,  39  Hun   (N.  Y.) 


6  (married  woman  of  28);  Lake 
Shore,  etc.,  R.  Co.  v.  Toplift,  18  Oh. 
Clr.  Ct.  709,  6  Oh.  Clr.  Dec.  234 
(flrst-clasB  engineer,  earning  $110  a 
month,  34  years  of  age).  (2)  $18,600. 
Tuthill  v.  Long  Island  R.  Co.,  81 
Hun  616  mem,  30  NYS  969  mem.  (3) 
$18,066.  Tijan  v.  Illinois  Steel  Co., 
156  111.  A.  30  [aff  260  111.  664,  96  NE 
627]  (man,  25  years  of  age,  earning 
from  $2  to  $2.40  per  day).  (4) 
$18,000.  St.  Louis,  etc.,  R.  Co.  V. 
Coy,  118  Ark.  265,  168  SW  1106  (pas- 
senger made  helpless  cripple,  earning 
capacity  previously  $1,600);  Johan- 
sen  V.  Pioneer  Min.  Co.,  77  Wash.  421, 
137  P  1019  ,  (miner,  29  years  old,  earn- 
ing $4  per  day).  (6)  $17,750.  Gal- 
veston, etc.,  R.  Co.  V.  Miller,  (Tex. 
Civ.  A.)  191  SW  874  (plaintiff;  total 
physical  wreck).  (6)  $17,500.  Gal- 
veston, etc.,  R.  Co.  v.  Miller,  (Tex. 
Civ.  A.)  192  SW  693  (railway  freight 
conductor).  (7J  $16,600.  Chicago 
City  R.  Co.  V.  Leach,  80  111.  A.  364 
[rev  on  other  grounds  182  111.  359,  65 
NE  334].  (8)  $16,338.82.  Kenney  v. 
South  Shore  Natural  Gas,  etc.,  Co., 
134  App.  Div.  859,  119  NYS  363  (per- 
son frightfully  and  permanently  in- 
jured and  disfigured  by  the  explosion 
of  natural  gas).  (9)  $16,000.  Klop- 
penburg  v.  Minneapolis,  etc.,  R.  Co., 
123  Minn.  173,  143  NW  322  (plaintiff, 
about  30  years  old;  injury  resulting 
in  death).  (10)  $15,600.  Taylor  v. 
Nevada-California-Oregon  R.  Co.,  26 
Nev.  415,  69  F  858  (plaintiff,  36  years 
old,  earning  $100  per  month).  (11) 
$16,000.  Morgan  v.  Southern  PaC. 
Co.,  96  C:al.  601,  30  P  601;  Union  Gold 
Min.  Co.  V.  Crawford,  29  Colo.  611, 
69  P  600  (skull  fractured,  foot  am- 
putated, use  of  finger  lost);  Wood- 
bury V.  District  of  Columbia,  16  D.  C. 
127  [aff  136  U.  S.  460,  10  SCt  990, 
34  L.  ed.  472]  (man  of  64,  earnings 
$2,500  a  year);  Hamilton,  etc.,  Co. 
V.  Larrimer,  183  Ind.  429,  106  NB  43 
(man,  41  years  old,  earning  nearly 
$150  a  month);  Pence  v.  Chicago,  etc.. 
R.  Co..  79  Iowa  389,  44  NW  686 
(physician,  income  $1,200  to  $1,600  a 
year) ;  Louisville,  etc..  R.  Co.  v. 
Thompson,  64  Miss.  684,  1  S  840 
(broken  tliigh,  fractured  pelvis,  and 
other  permanent  injuries);  Hubbard 
v.  Wabash  R.  Co.,  (Mo.)  193  SW  679 
(injuries  to  the  leg  and  eyes  of  a 
carpenter  earning  $3  a  day,  and  se- 
vere injuries  to  his  head,  b^ck,  shoul- 
der, and  hip,  and  to  his  kidneys); 
Copeland  v.  Wabash  R.  Co.,  175  Mo. 
650,  76  SW  106  (railroad  conductor): 
Solen  V.  Virginia,  etc.,  R.  Co.,  13 
Nev.  106  (plaintiff,  34  years  old, 
miner) ;  Jones  v.  New  York  Cent., 
etc.,  R.  Co.,  99  App.  Div.  1,  90  NYS 
422  (plaintiff,  mall  clerk,  32  years 
old,  earning  $1,100  a  year);  Schneider 
v.  Second  Ave.  R.  Co.,  69  N.  Y. 
Super.  536.  15  NYS  556  [mod  on  other 
grounds  133  N.  Y.  683  mem,  30  NB 
752  mem]  (house  painter,  earning  $3 
per  day);  Schultz  v.  Third  Ave.  R. 
Co.,  46  N.  Y.  Super.  211  [rev  on  other 
grounds  89  N.  Y.  242.  15  NYWklyDlg 
242];  Solars  v.  Manhattan  R.  Co., 
8  Misc.  656.  29  NYS  1123,  31  Abb 
NCas  426  [aff  11  Misc.  716  mem,  32 
NYS  1149  mem]  (laborer.  35  years 
old);  Gulf,  etc..  R.  Co.  v.  Dorsey,  66 
Tex.  148.  18  SW  444;  Klrby  Lumber 
Co.  V.  Youngblood.  (Tex.  Civ.  A.)  192 
SW  1106;  San  Antonio,  etc.,  R.  CIO. 
v.  Hagen,  (Tex.  Civ.  A.)  188  SW  964 
(railroad  fireman,  never  again  able 
to  perform  physical  labor) ;  Gulf,  etc., 
R.  Co.  v.  Williams,  (Tex.  Civ.  A.)  136 
SW  527  (woman  passenger);  San  An- 
tonio Tract.  Co.  v.  Probandt,  59  Tex. 
Civ.     A.     266,     126     SW     931     (young 


woman;  Injury  to  neck);  Internation- 
al, etc.,  R.  Co.  V.  Hugen,  46  Tex.  Civ. 
A.  326,  100  SW  1000  (plaintiff  ren- 
dered an  Invalid  and  cripple  for  life) ; 
Texas,  etc.,  R.  Co.  v.  Hohn,  1  Tex. 
Civ.  A.  36,  21  SW  942  (brakeman 
making  $66  to  $76  per  month);  Gal- 
veston, etc.,  R.  Co.  V.  Cooper,  2  Tex. 
Civ.  A.  42,  20  SW  990  (man,  46  years 
old,  made  $1,600  annually):  Sears  v. 
Seattle  Cons.  St.  H.  Co.,  6  Wash.  227, 
33  P  389,  1081  (woman,  30  years  old. 
earning  $50  a  month) ;  Staats  v.  Ca- 
nadian Pac.  R.  Co.,  7  Sask.   L.  184. 

[c].  Awards  of  910/MO  and  iw- 
wsrds,  1MB  than  $16,000. —  (T> 
$14,600.  Howe  v.  Minneapolis,  etc., 
R.  Co.,  62  Minn.  71,  64  NW  102,  64 
AmSR  616,  30  LRA  684.  (2)  $14,000. 
JoUet,  etc.,  R.  Co.  v.  Velle,  36  111.  A. 
450  [aff  140  111.  69,  26  NB  1086]; 
Wallace  v.  Vacuum  Oil  Co.,  12  NYS 
425  [aff  128  N.  Y.  57*  mem  27  NB 
956  mem]  (man  about  69  years  old). 
(3)  $13,500..  FuUerton  v.  Fordyce, 
144  Mo.  619,  44  SW  1053.  (4)  $13,000. 
Ward  v.  Inter-Island  Steam  Nav.  Co., 
22  Hawaii  488  (man,  40  years  of  ace. 
earning  $6  per  day).  (6)  $12,750. 
Hoskovec   V.    Omaha   St.    R.    Co.,    tS 


Nebr.  295,  123  NW  806  (woman,  22 
years  old).  (6)  $12,600.  Maw  v. 
Coast  Lumber  Co.,  19  Ida.  396,  114  P 
9  (plaintiff,  man  45  years  old,  earn- 
ing $3.75  per  day);  West  Chicago 
St.  R.  Co.  V.  Bode,  61  111.  A.  440 
[aff  160  111.  396,  37  NE  879]  (man 
over  60  years  old);  (Cincinnati,  etc.. 
R.  Co.  V.  Ooode,  169  Ky.  102,  183  SW 
264  (brakeman);  Louisville,  etc.,  R. 
Cto.  V.  Moore,  168  Ky.  708,  161  SW 
1129  (carpenter,  28  years  old;  phys- 
ical wreck);  Kentucky  Cent.  R.  Co. 
V.  Ryle,  18  SW  938,  13  KyL  862 
(man,  28  years  of  age,  earning  from 
$500  to  $600  a  year);  St.  Louis,  etc., 
R.  Co.  V.  Bell,  (Tex.  Clv.  A.)  183  SW 
823;  Missouri,  etc.,  R.  Co.  v.  Pitkin, 
(Tex.  Clv.  A.)  158  SW  1035  (man,  33 
years  of  age,  accustomed  to  earn  bis 
living  by  manual  labor);  Missouri, 
etc.,  R.  Co.  V.  Reynolds,  (Tex.  Clv. 
A.)  136  SW  279;  International,  etc., 
R.  Co.  V.  Woodward,  26  Tex.  Clv.  A. 
889,  63  SW  1051  (man,  52  years  of 
age,  earning  from  $1.75  to  $3  per  day 
In  addition  to  what  he  made  from  his 
farm).  (7)  $12,000.  Yasoo,  etc.,  R. 
Co.  V.  Fletcher,  100  Miss.  689,  66  S 
667  (locomotive  engineer);  Freeman 
V.  Ortiz,  (Tex.  Clv.  A.)  136  SW  113 
(section  hand);  Gulf,  etc.,  R.  Co.  v. 
Hlgby,  (Tex.  Clv.  A.)  26  SW  737 
(woman  of  49,  made  an  invalid  for 
life) ;  Smale  v.  Wrought  Washer  Mfg. 
Co.,  160  Wis.  331,  151  NW  803  (elec- 
trician, 44  years  of  age,  earning  $86 
to  $95  a  month);  Tobin  v.  Canadian 
Pac.  R.  Co.,  2  DomLR  173,  20  West 
LR  676  (conductor  of  a  construction 
train  earning  $250  a  month  in  sum- 
mer and  $120  a  month  in  winter). 
(8)  $11,500.  Louisville  Losler  Co.  ▼. 
Sallee,  167  Ky.  499.  180  SW  841  (man, 
21  years  old);  Carty  v.  British  Co- 
lumbia Electric  Co.,  2  DomLR  276, 
19  WestLR  906  (man  of  31).  (9) 
$11,400.  Cobb  V.  St.  Louis,  etc,  R. 
Co.,  149  Mo.  609,  50  SW  894  (man  of 
27.  express  messenger).  (10)  $11,250. 
Myhra  v.  Chicago,  etc..  R.  Co.,  62 
Wash.  1.  112  P  939  (brakeman,  41 
years  old,  earning  $80  to  $90  month- 
ly). (11)  $11,000.  Belalr  v.  Chi- 
cago, etc.,  R.  Co.,  43  Iowa  662  (young 
man,  30  years  of  age,  earning  $540 
a  year);  Cincinnati,  etc.,  R.  Co.  v. 
Curd.  133  Ky.  138,  89  SW  140.  28 
KyL  177,  184  AmSR  444  (railroad 
fireman,  33  years  of  age);  KItman  v. 
Chicago,  etc.,  R.  Co..  113  Minn.  350. 
129      NW     844      (railroad      fireman); 
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Dolphin  T.  Peacock  Mln.  Co.,  155  Wis. 
438.  144  NW  1112  (wtiere  plaintiff 
was  25  years  of  age,  tiad  a  wife  and 
one  child,  and  was  earning  12.25  a 
day);  Scleczlnskl  v.  Filer,  etc.,  Co., 
147  Wis.  533.  133  NW  641  (man.  47 
years  old,  earning  $500  a  year).  (12) 
$10,500.  Wilson  V.  Omaha,  etc.,  R. 
Co.,  99  Nebr.  693,  157  NW  62«  (per- 
son having  expectancy  of  28  years, 
earning  from  $75  a  month  up);  Gal- 
veston, etc.,  R.  Co.  V.  Roth,  87  Tex. 
Civ.  A.  610,  84  SW  1112.  (13)  $10,325. 
Van  Ormalt  v.  Lake  Shore,  etc.,  R.. 
Co.,  152  Mich.  185,  116  NW  968  (per- 
manent disability  and  great  suffer- 
ing). (14)  $10,200.  North  German 
Lloyd  SB.  Co,  V.  Roehl,  (Tex.  Civ.  A.) 
144  SW  322.  (15)  $10,000.  South- 
ern Pac.  Co.  V.  Rauh,  49  Fed.  696,  1 
CCA  416;  Macon  Cons.  St.  R.  Co.  v. 
Barnes,  113  Ga.  212,  38  SB  756 
(young  man  earning  $3,000  annual- 
ly); Shonlnger  Co.  v.  Mann,  121  111. 
A.  276  (aff  219  111.  242,  76  NB  354] 
(boy  about  16  years);  Springfleld 
Cons.  R.  Co.  v.  Puntenney,  101  111.  A. 
96    [aff  200  111.  9,  65   NE  442]    (lady. 

25  years  of  age.  well  quallfled  to 
teach  vocal  and  instrumental  music); 
Union  Bridge  Co.  v.  Teehan,  92  III. 
A.   269    [aff  190    III.    374,    60   NB   633] 

,Xbridge  and  Iron  worker,  29  years  of 
a,Ke,  earning  $3.30  per  day);  North 
Chicago  St.  R.  Co.  v.  Eldridge,  51 
111.  A.  430  [aff  151  111.  542,  38  NE 
2461  (stenographer,  earning  from  $76 
to  $80  a  month);  Public  Utilities  Co. 
V.  Handorf,  186  Ind.  254,  112  NG  776; 
Southern  R.  Co.  v.  Sittasen,  (Ind.  A.) 
74  NE  898  [rev  on  other  grounds  166 
Ind.  267,  76  NE  973]  (railroad  engi- 
neer); Chesapeake,  etc.,  R.  Co.  v. 
Davis.  119  Ky.  641,  60  SW  14.  22  KyL 
1166;  Chesapeake,  etc.,  R.  Co.  v. 
Davis.  58  SW  698.  22  KyL  748  (boy.  9 
years  old);  Galloway  v.  Chicago,  etc., 
fL  Co.,  56  Minn.  346,  57  NW  1058,  46 
AmSR  468,  23  LRA  442;  Yazoo,  etc.,. 
R.  Co.  V.  Grant,  86  Miss.  666,  38  S 
602,  109  AmSR  723,  4  AnnCaa  566; 
Dutcher  v.  Wabash  R.  Co.,  241  Mo. 
137,  146  SW  63  (young  lady,  school- 
teacher) ;  Sotebier  v.  St.  Louis  Tran- 
sit Co.,  203  Mo.  702,  102  SW  651 
(plaintiff  was  a  permanent  and  com- 

£lete  physical  wreck);  Dalzell  v. 
rong  Island  R.  Co.,  1  Silv.  Sup.  6S2. 
6  NTS  167  [app  dism  119  N.  Y.  626 
mem,  23  NE  487  mem];  Wooding  v. 
Thom,  148  App.  Dlv.  21.  132  NYS 
60  [rearg  den  148  App.  Div.  913  mem, 
132  NYS  1151  mem,  and  aff  209  N.  Y. 
683  mem,  103  NE  1136  mem]  (woman 
teacher):  Koetter  v.  Manhattan  R. 
Co.,  18  NYS  458  [aff  129  N.  T.  668 
mem,  30  NE  66  mem];  Brooklyn  St. 
R.  Co.  V.  Kelley,  6  Oh.  Cir.  Ct.  156, 
3  Oh.  Cir.  Dec.  393  (woman  thrown 
on  her.  head;  extent  of  damage  un- 
certain); Skottowe  V.  Oregon  Short 
Line,  etc.,  R.  Co.,  22  Or.  430,  30 
P  222,  16  LRA  593;  Blackwell  v. 
O'Gorman  Co.,  22  R.  I.  638.  49  A 
28  (passenger  in  an  elevator);  Gal- 
veston, etc..  R.  Co.  V.  Relnhart.  (Tex. 
Civ.  A.)  182  SW  486;  Texas,  etc., 
R.  Co.  V.  Mlddleton.  46  Tex.  Civ.  A. 
497,  103  SW  203  (locomotive  engi- 
neer, 44  years  old,  earning  $1,800  a 
year);  Galveston,  etc.,  R.  Co.  v.  Col- 
lins, 24  Tex.  Civ.  A.  143.  67  SW  884 
(brakeman  earning  from  $100  to  $125 
a  month);  Missouri,  etc.,  R.  Co.  v. 
Cook,  12  Tex.  Civ.  A.  203,  33  SW  669 
(man.  25  years  of  age);  Frostman 
V.  Stlrrat.  etc..  Inv.  Co..  76  Wash. 
692.  136  P  1144  (plaintiff  was  prac- 
tically a  physical  wreck,  and  in  con- 
stant pain);  Columbia,  etc.,  R.  Co. 
v.  Hawthorne,   3  Wash.  T.   363,   19   P 

26  [rev  on  other  grounds  144  U.  8. 
202,  12  set  591,  36  L.  ed.  405]; 
Gordon  v.  Canadian  Northern  R.  Co., 
6  Sask.  L.  169   (burns). 

[d]  AwazOa  of  95,000  and  np- 
wsrda,  lass  tham  910,00a  —  (1) 
$9,964.  Weatherford,  etc.,  R.  Co.  v. 
Thomas,  (Tex.  Civ.  A.)  176  SW  822 
(drover  crushed  between  the  draw- 
bars of  a  train).  (2)  $9,600.  Jones 
V.    Bunker    Hill,    etc.,    Mln.,   etc.,    Co., 


124  Fed,  675  [aff  130  Fed.  813,  65 
CCA  363  (certiorari  den  195  U.  S. 
629,  25  set  787,  49  L.  ed.  352)] 
(miner, '  Incapacitated  from  vocation, 
sexual  power  destroyed);  Knapp  v. 
Sioux  City,  etc.,  R.  Co.,  71  Iowa  41, 
32  NW  18;  Deppe  v.  Chicago,  etc.. 
R.  Co..  38  Iowa  592;  Campbell  v. 
Portland  Sugar  Co.,  62  Me.  652,  16 
AmR  503;  Graham  v.  Joseph  H. 
Bauland  Co.,  97  App.  Dlv.  141,  89 
NYS  596  (lockjaw  and  Internal  hem- 
orrhages, one  leg  shorter,  eyesight 
and  hearing  impaired);  Houston  City 
St.  R.  Co.  V.  Medlenka,  17  Tex.  Civ. 
A.  621,  43  SW  1028  (printer,  42  years 
of  age,  earning  $60  to  $125  per 
month).  (3)  $8,800.  Cooper  v.  St. 
Paul  City  R.  Co.,  54  Minn.  379,  58 
NW  42  (plaintiff,  58  years  old,  book- 
keeper emplo>-ed  at  $70  a  month). 
(4)  $8,600.  Foster  v.  Chicago,  etc., 
H.  Co.,  134  Iowa  «7,  lU  NW  415 
(man,  51  years  of  age,  earning  about 
$9  a  week) ;  Cincinnati,  etc.,  R.  Co. 
V.  Champ,  104  SW  988,  31  KyL  1054 
(country  school-teacher,  22  years,  of 
age);  Wunrath  v.  People's  Furniture, 
etc.,  Co.,  100  Nebr.  539,  160  NW  971 
(permanent  disability  of  man,  56 
years  old,  earning  $12  per  week); 
Kansas  City,  etc.,  R.  Co.  v.  Durrett, 
(Tex.  Civ.  A.)  187  SW  427;  Missouri, 
etc.,  R.  Co.  V.  Leabo,  (Tex.  Civ.  A.) 
161  SW  382  (switchman);  St.  Louis, 
etc.,  R.  Co.  v.  Clifford,  (Tex.  Civ.  A.) 
148  SW  1163.  (5)  $8,000.  Chicago, 
etc.,  R.  Co.  V.  Pratt,  94  Ark.  430,  127 
SW  711;  St  Louis,  etc.,  R.  Co.  v. 
Glossup,  88  Ark.  225,  114  SW  247;  J. 
S.  Betts  Co.  V.  Hancock,  139  Ga.  198, 
77  SE  77  (boy  between  13  and  14  years 
old);  Wllkins  v.  Detroit  United  R. 
Co.,  189  Mich.  437,  135  NW  350  (law- 
yer; Injury  to  the  nervous  system, 
neuritis,  and  a  gradual  hardening  of 
the  muscles);  Alabama,  etc.,  R.  Co. 
v.  McGee,  (Miss.)  78  S  296;  Crowl 
v.  American  Linseed  Co.,  256  Mo.  305, 
164  SW  618;  Deralng  v.  Buffalo  Ter- 
minal R.  Co.,  49  App.  Div.  493,  63 
NYS  616  [aff  189  N.  T.  1,  61  NE 
983,  88  AmSR  521]  (woman  con- 
flned  to  her  bed  for  many  weeks  and 
caused  to  use  crutches  for  three 
months);  Oties.  v.  Cowles  Electric 
Smelting  Co.,  4  Silv.  Sup.  274,  7  NYS 
251  [aff  130  N.  Y.  639  mem.  29  NE 
151  mem];  Harold  v.  New  York 
Cent.,  etc.,  R.  Co.,  13  Daly  (N.  Y.) 
378  (woman,  35  years  old,  earning 
$30  a  month);  Masslllon  Iron,  etc., 
Co.  V.  WIegand,  34  Oh.  Cir.  CH.  656 
(molder  receiving  $3.10  a  day): 
Greene  v.  Rhode  Island  Co.,  38  R.  I. 
17,  94  A  869,  LRA1915F  6  (widow, 
43  years  of  age,  earning  $12  a  week) ; 
Consolidated  Kansas  City  Smelting, 
etc.,  Co.  v.  Dill,  ^ex.  Civ.  A.)  188 
SW  ,439  (strong  man,  62  years  of 
age.  earning  $4.26  per  day) ;  San  An- 
tonio, etc.,  R.  Co.  v.  Long,  (Tex. 
Civ.  A.)  28  SW  214  (physical 
wreck);  Chimmlngs  v.  National  Fur- 
nace Co.,  60  Wis.  603,  18  NW  742, 
20  NW  666;  Heer  v.  Warren-Scharf 
Asphalt  Pav.  Co..  118  Wis.  57.  94 
NW  789.  (6)  $7,660.  Harker  v. 
Burlington,  etc.,  R.  Co.,  88  Iowa 
409,  55  NW  316,  45  AmSR  242  (plain- 
tiff, 30  years  old,  earning  $65  per 
month).  (7)  $7,500.  Lowry  v.  Mt. 
Adams,  etc..  Incline  Plane  R.  Co.,  68 
Fed.  827  (man  earning  $300  a 
month);  Ryan  v.  Oakland  Gas,  etc., 
Co..  21  Cal.  A.  14,  130  P  693  (where 
medical  and  hospital  bill  amounted  to 
$1,400);  Kenny  v.  Marquette  Cement 
Mfg.  Co..  149  111.  A.  173  [aff  243 
111.  396.  90  NE  726]  (plaintiff,  27 
years  of  age,  earning  $2.40  per  day); 
Chicago  City  R.  Co.  v.  Anderson, 
93  111.  A.  419  [aff  193  111.  9,  61  NE 
999]  (man  about  40  years  of  age, 
teamster,  earning  $12  a  week):  Al- 
ton Pav.,  etc.,  Co.  v.  Hudson.  74 
111.  A.  612  [aff  176  111.  270,  52  NE 
256]  (man,  42  years  of  age.  assisting 
In  the  operation  of  a  steam  shovel ) ; 
Louisville,  etc..  R.  Co.  v.  Adams,  14  8 
Ky.  613,  147  SW  384  (19  year  old 
boy);    Brown    v.    Detroit    United    R. 


Co.,  179  Mich.  404,  146  NW  278 
(woman):  McCord  v.  Minneapolis, 
etc.,  R.  Co.,  96  Minn.  617,  105  NW 
190;  Clark  v.  Chicago,  etc.,  R.  (>>., 
127  Mo.  197,  29  SW  1013;  Smith  v. 
Kansas  City  R.  Co.,  (Mo.  A.)  204  SW 
575;  Hamm  v.  Rockwood  Sprinkler 
Co.,  88  N.  J.  L.  664,  97  A  730  (man, 
37  years  old,  earning  $6  per  day): 
Reinhardt  v.  Central  Lard  Co.,  74 
N.  J.  L.  9,  64  A  990;  Galveston  City 
R.  Co.  V.  Hewitt,  67  Tex.  473,  3  SW 
705,  60  AmR  32  (Infant,  19  months 
old)  1  International,  etc.,  R.  Co.  v. 
Reeves,  35  Tex.  Civ.  A.  162,  79  SW 
1099  (plaintiff,  21  years  of  age,  earn- 
ing about  $60  a  month);  Houston 
City  St.  R.  Co.  v.  Ricbart.  (Tex. 
Civ.  A.)  27  SW  918  (mechanic,  IS 
years  old);  Galveston,  etc.,  R.  Co. 
V.  Wesch,  (Tex.  Civ.  A.)  21  SW  313; 
Hamilton  v.  Hamilton,  etc.,  EHecfric 
R.  Co.,  9  OntWR  807.  (8)  $7,250. 
Zlngrebe  v.  Union  R.  Cto.,  66  App.  Dlv. 
655,  67  NYS  654  (loss  of  services 
of  wife).  (9)  $7,208.  Burr  v.  Penn- 
sylvania R.  Co.,  64  N.  J.  L.  SO,  44 
A  845  (school-teacher,  48  years  old, 
earning  $450  a  year).  (10)  $7,175. 
Wichita  V.  Stalllngs,  (Kan.)  54  P  689. 
(11)  $7,050.  OOUtlc  Stone  Co.  v. 
Ridge,  174  Ind.  558,  91  NE  944.  (12) 
$7,000.  Rowell  v.  Williams.  29  Iowa 
210;  Louisville,  etc.,  R.  Co.  v.  Cox. 
145  Ky.  716.  141  SW  69  (man.  27 
years  old);  Southern  R.  Co.  v.  God- 
dard,  108  SW  890,  32  KyL  1397 
(horse  trainer,  earning  $1,200  a 
year);  Geo.  T.  Stagg  Co.  v.  Bright- 
well,  92  SW  8,  28  KyL  1220  (man, 
42  years  of  age);  Smith  v.  P.  Lorll- 
lard  Co.,  67  N.  J.  L.  361,  61  A  928; 
Ft.  Worth  St.  R.  Co.  v.  Witten,  74 
Tex.  202,  11  SW  1091  (boy  of  4 
years);  Galveston,  etc..  R.  Co.  v. 
Powers.  (Tex.  Civ.  A.)  101  SW  250 
[rev  on  other  grounds  101  Tex.  161, 
106  SW  491];  St.  Louis,  etc..  R.  Co. 
V.  Andrews,  (Tex.  Civ.  A.)  99  SW 
871.  (13)  $6,926.06.  Phillips  v.  Taxi 
Service  Co.,  I8S  Fed.  869  [aff  187 
Fed.  734,  109  CCA  482]  (where  plain- 
tiff lost  time  for  two  years  amount- 
ing to  $3,000  and  Incurred  expenses 
something  over  $1,500,  and  in  addi- 
tion there  was  the  certainty  of  fu- 
ture loss  of  employment  for  a  lim- 
ited time  together  with  past  pain 
and  future  discomfort).  (14)  $6,565. 
Miller  V.  Boone  County,  95  Iowa  5, 
63  NW  362.  (15)  $6,532.25.  Ca- 
nadian Pac.  R.  Co.  v.  Quinn,  22  Que. 
K.  B.  428,  11  DomLR  600  (man,  34 
years  old,  capable  of  earning  $700 
a  year).  (16)  $6,600.  Deacon  v. 
Kelly-Atkinson  <3onstr.  Co.,  177  111. 
A.  107  (structural  steel  worker);  Ol- 
son V.  Great  *  Northern  R.  Co..  68 
Minn.  156,  71  NW  6  (man,  46  years 
old,  earning  $40  to  $46  per  month); 
Tlemey  v.  United  R.  Co.,  185  Mo.  A. 
720,  171  SW  977  (woman  passenger). 
(17)  $6,600.  Drain  v.-  St.  Louis,  etc.. 
R.  Co.,  86  Mo.  674;  Drain  v.  St 
Louis,  ^tc,  R.  Co.,  10  Mo.  A.  631  [rev 
on  other  grounds  86  Mo.  574];  Ogle 
V.  Jones,  16  Wash.  319,  47  P  747 
(employee,  36  years  of  age);  Keyy 
V.  Kneeland-McLurg  Lumber  Co..  161 
Wis.  158,  152  NW  858  (servant,  22 
years  old,  earning  $55  per  month); 
Sornberger  v.  Canadian  Pac.  R.  Co., 
24  Ont.  A.  263;  Casselman  v.  Barry. 
8  OntWR  198.  (18)  $6,416.  Henry- 
etta  Coal,  etc.,  Co.  v.  O'Hara,  (Okl.) 
160  P  1114  (mine  boss,  68  years  of 
age).  (19)  $6,300.  St.  Louis,  etc.. 
R.  Co.  v.  Richards.  23  Okl.  266,  102 
P  92,  23  LRANS  1032  (woman,  board- 
ing house  keeper,  earning  $65  to  75 
per  month).  (20)  6,000.  Southwest- 
ern R.  Co.  v.  Vellines,  14  Ga.  A.  674, 
82  SE  166  (traveling  salesman,  41 
years  of  age):  Eckels  v.  Boylan,  136 
111.  A.  268;  Chicago  v.  Baker.  95  HI. 
A.  413  [aff  195  111.  64,  62  NE  8921: 
Lake  Shore,  etc.,  R.  Co.  v.  Ryan,  "0 
111.  A.  45  (freight  brakeman,  32  years 
old,  earning  $90  per  month);  Illinois 
Cent.  R.  Co.  v.  Wheeler.  60  111.  A 
205  [aff  149  111.  526,  36  NE  10231 
(person,   72  years;  powers  of  speech 


For  lAtMT  ca«Mii  d«T«lapia*Bta  and  oIiuvmi  In  ttie  law  see  cumulative  Annotations,  same  title,  page  and  note  number, 


§  408J^ 


and  locomotion  materially  Impaired, 
and  capacity  for  sleep  seriouaty  In- 
terrered  with);  Olson  v.  Pike,  107 
Minn.  411.  120  NW  378;  Watson  v. 
Minneapolis  St.  R.  Co.,  S3  Minn.  551, 

55  NW  742;  Weatervelt  v.  St.  Louis 
Transit  Co.,  222  Mo.  325,  121  SW 
114  (woman  about  50  years  of  age); 
Warren  v.  United  R.  Co.,  183  Mo.  A. 
529,  167  SW  672;  Armitage  v.  Chi- 
cago R.  Co.,  64  Mont.  38.  166  P  301 
(brakeman,  41  years  old);  Bryer  ▼. 
Foerster,  9  App.  Div.  542,  41  NTS 
617  (workman,  permanently  dis- 
abled); Howard  OH  Co.  v.  Davis, 
76  Tex.  630,  13  SW  665;  Galveston, 
etc.,  R.  Co.  V.  Brassell,  (Tex.  Civ. 
A.)  186  SW  428;  Erlckson  v.  Wash- 
ington-Oregon Corp.,  76  Wash.  387, 
136  P  376  (surgical  operations  ne- 
cessitating an  expense  of  over 
$1,000).  (21)  $5,900.  Greene  v.  Min- 
neapolis, etc..  R.  Co.,  31  Minn.  248, 
17  NW  378,  47  AmR  785.  (22)  $6,667. 
Louisville,  etc.,  R.  Co.  v.  Lyon,  68 
SW  434,  22  KyL  644.  (23)  $6,500. 
Louisville,  etc.,  R.  Co.  v.  Allen,  163 
Ky.  262,  164  SW  1095;  Chesapeake, 
etc..  R.  Co.  v.  Meyers.  150  Ky.  841, 
151  SW  19:  Karaslch  v.  Hasbrouck, 
2S  Wis.  569;  Morin  v.  Ottawa  Blec- 
tric  R.  Co.,  18  Ont.  L.  209,  13  OntWR 
850,  15  AnnCas  57  (young  woman). 
(24)  16,400.  Newton  v.  Harvey,  (Mo. 
A.)  202  SW  249  (boy  of  15).  (25) 
$5,276.  Sadt  v.  Sunderland  Bros.  Co.. 
100  Nebr.  360.  160  NW  83  (common 
laborer,  62  years  of  age).  (26) 
$5,246.  Southern  Kansas  R.  Co.  v. 
Walsh.  45  Kan.  653,  26  P  46  (passen- 
ger. 31  years  of  age.  earning  $2,500 
A,  year  as  pension  examiner).  (27) 
$6,150.  Sproul  V.  Seattle,  17  Wash. 
256,  49  P  489  (plalntlfT,  aged  57). 
(28)  $5,000.  The  Raleigh.  41  Fed. 
627;  Richmond,  etc..  R.  Co.  v.  Farm- 
er, 97  Ala.  141,  12  S  S6  (plaintiff.  47 
years  old.  earning  $50  per  month) ; 
Fordyce  v.  Jackson.  56  Ark.  694,  20 
SW  528,  597;  Richmond,  etc.,  R.  Co. 
V.  Childress,  86  Ga.  85.  12  SE  301 
(boy,  11  .years  old);  Chicago,  etc., 
R.  Co.  V.  Sullivan,  (111.)  17  NE  460 
[atr  21  111.  A.  580}  (farm  hand,  27 
years  old);  Friend  v.  South  Side 
El.  R.  Co.,  178  111.  A.  242  (Internal 
injuries  to  woman  of  62);  Sehrt  v. 
Sampsell,  167  111.  A.  628;  Chicago 
Cons.  Tract.  Co.  v.  Klnane,  138  111. 
A.  636;  Matoon  City  R.  Co.  v. 
Graham.  138  III.  A.  70  [aff  234  III. 
483.  84  NE  1070]  (plaintiff.  S3  years 
of  age,  capable  only  of  manual  la- 
bor); Knickerbocker  Ice  Co.  v.  Bern- 
hardt, 95  111.  A.  23;  Swift  v.  O'Neill. 
88  111.  A.  162  [aff  187  111.  337,  58 
NE  418]:  Pennsylvania  Co.  v.  Ver- 
aten,  41  III.  A*.  345  [aff  140  111.  637, 
30  NE  640.  16  LRA  798]  (carpenter, 
29  years  of  age,  earning  from  $2.50 
to  $3  per  day);  National  Concrete 
Constr.  Co.  v.  Duvall,  150  Ky.  192, 
150  SW  46;  Southern  R.  Co,  v.  Brew- 
er, 105,  SW  160,  32  KyL  43  (woman); 
MayavlUe,  etc.,  R.  Co.  v.  Herrlck, 
13  Bush  (Ky.)  122;  Kinney  v.  Fol- 
kerta.  84  Mich.  616,  48  NW  28% 
(boiler  maker,  earning  from  $3.26  to 
13.50  per  day);  Murphy  v.  Great 
Northern  R.  Co.,  115  Minn.  639.  132 
vrw  750  (plaintiff,  27  years  old): 
Luckel  v.  Century  BIdg.  Co.,  177  Mo. 
608,  76  SW  1035  (woman,  22  years 
old);  Bible  v.  St.  Louis,  etc.,  R.  Co., 
169  Mo.  A.  519,  164  SW  883:  Tor- 
reyson  v.  United  R.  Co.,  144  Mo.  A. 
626,  129  SW  409  (plaintiff,  44  years 
old,  earning:  from  $35  to  $40  a  month 
as  a  schoor-teacher) ;  Vail  v.  Mid- 
dlesex, etc..  Tract.  Co..  (N.  J.  Sup.) 
60  A  42;  Hires  v.  Atlantic  City  R. 
Co..  66  N.  J.  L.  80.  48  A  1002  (driver, 

56  years  of  age) ;  Kennedy  v.  Roches- 
ter City,  etc.,  R.  Co.,  54  Hun  183.  7 
NTS  221  [rev  on  other  grounds  130 
N.  T.  654  mem.  29  NE  141];  Qulnn 
V.  Long  Island  R.  Co.,  34  Hun  (N.  Y.) 
381  (broken  ribs  and  crushed  leg); 
Morlson  v.  Broadway,  etc.,  R.  Co., 
8  NTS  436  [aff  130  N.  T.  166.  29 
NE  105]:  Folsom-Morrls  Coal  MIn. 
Co.  V.  De  Vork,  (Okl.)  160  P  64, 
LRA1917A  1290  (child,  12  years  old) ; 
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^exas  Pac.  R.  Co.  v.  Davidson,  68 
Tex.  370,.  4  SW  636  (woman,  67 
years  old);  Southern  Tract.  Co.  v. 
Ellis,  (Tex.  Civ.  A.).  198  SW  983; 
Texas,  etc.,  R.  Co.  v.  Reed,  64  Tex. 
Civ.  A.  26,  116  SW  69  (plaintiff.  55 
years  old);  Texas,  etc.,  R.  Co.  v. 
Walton,  47  Tex.  Civ.  A.  43,  104  SW 
415  (locomotive  engineer  earning 
from  $80  to  $120  per  month);  Inter- 
national, etc.,  R.  Co.  V.  Walters, 
(Tex.  Civ.  A.)  80  SW  668  '<plaintlff. 
24  years  old,  earning  from  $75  to  $100 
a  month);  Bitner  v.  Utah  Cent.  R. 
Co..  4  Utah  602.  11  P  620  (middle- 
aged  man);  Blair  v.  Calhoun,  87 
Wash.  164,  151  P  269;  Stephens  v. 
Chausse,  15  Can.  S.  C.  379;  Smith 
v.  Alberta  Clay  Products  Co.,  Ltd., 
(Alta.)  14  DomLR  296  (young  la- 
boring  man). 

[e]  Awazds  of  $a,S0O  and  np- 
wards,  lasB  than  $5,000. — (1)  $T,- 
924.83.  Llewellyn  v.  Wllkes-Barre, 
254  Fa.  196,  98  A  886  (attorney  at 
law.  Income  of  $3,000  to  $4,000  a 
year).  (2)  $4,760.  Chicago  City  R. 
Co.  v.  LoWitz,  119  111.  A.  360  [aff  218 
111.  24,  75  NE  766];  Havlland  v. 
Manhattan  R.  Co.,  15  NTS  898  [aff 
131  N.  Y.  630  mem,  30  NE  864  mem]; 
Mexican  Cent.  R.  Co.  v.  Laurlcella, 
(Tex.  Civ.  A.)  26  SW  301.  (3) 
$4,680.  Hughes  v.  Orange  C^ounty 
Milk  Assoc.  56  Hun  396.  10  NTS 
252  (man  earning  $3.50  a  day).  (4) 
$4,500.  Wilson  V.  Danville  Collieries 
Coal  Co..  184  111.  A.  180  [aff  264  111. 
143,  106  NE  194]  (timberman  in  a 
mine).  (5)  $4,500.  Kelsey  v.  Hay. 
84  Ind.  189  (where  plaintiff  became 
a  cripple  for  life) ;  Otto  v.  Duluth 
St.  R.  Co.,  138  Minn.  312,  164  NW 
1020  (employee  of  electric  company 
earning  from  $100  to  $150  per  month; 
reduced  from  $6,000);  Geary  v.  Kan- 
sas City,  etc..  R.  Co.,  138  Mo.  251, 
39  SW  774,  60  AmSR  555  (man  about 
37  years  of  age,  earning  $75  a 
month).  (6)  $4,600.  Curtlss  v. 
Rochester,  etc..  R.  Co..  20  Barb.  282 
[aff  18  N.  T.  534];  Missouri,  etc.,  R. 
Co.  v.  Plemmons,  (Tex.  Civ.  A.)  171 
SW  259  (railroad  brakeman  earning 
$50  a  month).  (7)  $4,300.  Cunning- 
ham nv.  Neal,  49  Tex.  Civ.  A.  613. 
109  SW  456  (man,  30  years  old).  (8) 
$4,250.50.  Hyde  Park  v.  Robinson,  18 
111.  A.  494.  (9)  $4,260.  Smith  v. 
United  R.  Co.,  177  Mo.  A.  693,  160 
SW  633  (woman,  SO  years  of  age, 
earning  $21  per  week).  (10)  $4,200. 
Denver  v.  Stein,  26  Colo.  125,  53  t 
283  (where  plaintiff  earned  $20  a 
week).  (11)  $4,100.  Houston,  etc., 
R.  Co.  V.  Bell,  (Civ.  A.)  73  SW  56 
[aff  97  Tex.  71,  76  SW  484]  (la- 
borer having  23  or  24  years'  ex- 
pectancy, and  an  earning  capacity  of 
1.25  to  $1.50  a  day).  (12)  $4,000. 
Kimball  v.  Northern  Electric  Co.,  159 
Cal.  226,  113  P  156  (19  year  old  em- 
ployee) :  Ellis  V.  Chicago  R.  Co.,  187 
III.  A.  461;  Gibbons  v.  William  Adams 
Co.,  179  111.  A.  12  (remitted  from 
$7,600);  Jordan  v.  Cedar  Rapids,  etc.. 
R.  C6.,  124  Iowa  177,  99  NW  693 
(plaintiff,  54  years  old.  income  of 
$1,000  from  the  live  stock  business; 
reduced  to  $360);  Burch  v.  Hov.  etc.. 
Co.,  131  Minn.  475,  165  NW  767 
(bricklayer);  Corum  v.  Metropolitan 
St.  R.  Co.,  129  Mo.  A.  494,  107  SW 
1093:  Fltton  v.  Brooklyn  City  R.  Co. 
6  NTS  641  [aff  127  N.  T.  650  mem.  27 
NE  856  mem]  (woman):  Qlldden 
V.  New  Tork  Cent.,  etc.,  R.  Co.,  20 
NTWklyDIg  318  (elderly  woman): 
Cleveland,  etc..  Tract.  Co.  v.  Ward, 
27  Oh.  CIr.  Ct.  761  (laborer,  perma- 
nently injured);  Colton  v.  Rhode 
Island  Co.,  (R.  I.)  100  A  498; 
Hermann  v.  Rhode  Island  Co.,  36 
R.  I.  447,  90  A  813;  Arkansas 
River  Packet  Co.  v.  Hobbs,  105  Tenn. 
29,  58  SW  278  (comparatively  young 
man);  Missouri,  etc.,  R.  Co.  v.  Bris- 
coe, (Tex.  Civ.  A.)  109  SW  453 
(bricklayer.  69  years  old.  earning  $5 
a  day);  Texas,  etc..  R.  Co.  v.  Lee.  S2 
Tex.  Civ.  A.  23.  74  SW  345  (plain- 
tiff. 32  years  of  age,  making  $2  and 
sometimes    $1.50    a   day);   Heucke   v. 
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Milwaukee  City  R.  Co.,  69  Wis.  401. 
34  NW  243.  (13)  $3,660.  Gorham  v. 
Kansas  City,  etc,  R.  Co.,  113  Mo. 
408,  20  SW  1060.  (14)  $3,600.  Vo- 
gel  V.  Hersfeld-PhllUpson  Co.,  148 
Wis.  673.  134  NW  141.  (15)  $3,500. 
Morel  V.  Lehman.  159  Fed.  124,  86 
CCA  512  (longshoreman);  First  Nat. 
Bank  v.  Chandler,  144  Ala.  286,  39  S 
822.  113  AmSR  39;  Stuchly  v.  Chi- 
cago City  R.  Co..  182  III.  A.  337; 
Eckels  v.  Halsten,  136  111.  A.  Ill 
(woman,  22  years  of  age);  Frazer  v. 
Schroeder,  60  111.  A.  619  (servant, 
51  years  old,  earning  $1.50  per  day); 
Klutts  v.  St.  Louis,  etc..  R.  Co.,  76 
Mo.  642;  Johnson  v.  United  R.  Co,, 
183  Mo.  A.  403,  166  SW  1105  (seam- 
stress, aged  45);  Mowbray  v.  Brook- 
lyn Heights  R.  So.,  59  App.  Div.  239, 
69  NTS  435  (man,  50  years  of  age, 
expenditure  of  $600  for  physician's 
services);  Birmingham  v.  Rochester 
City,  etc.,'  R.  Co.,  18  NTS  649  [rev 
on  other  grounds  137  N.  T.  13,  32  NB 
995,  18  LRA  764]  (child  of  14;  face 
cut,  sight  affected,  and  bruised  with 
other  continuing  injuries);  Texas 
Midland  R.  Co.  v.  Wiggins,  (Tex.  Civ. 
A.)  161  SW  445  (negro,  60  years  old, 
earning  $1.50  to  $2  per  day);  Mooney 
V.  Seattle,  etc.,  R.  (:o.,  47  Wash.  540, 
92  P  408  (reduced  from  $5,000).  (1«) 
$3,258.  Hall  v.  Fond  du  Lac,  42  Wis. 
274.  (17)  $3,250.  Robinson  v.  Mor- 
ris. 30  R.  I.  132,  73  A  611.  (18) 
$3,200.  Guthrie  v.  Empire  Coal  Co .. 
ISO  111.  A.  630  (plaintiff,  man  earning 
$2.50  per  day;  reduced  by  remittitur 
from  $4,600  to  $3,200);  Chicago  Union 
Tract.  Co.  v.  Ertrachter,  ISO  IlL  A. 
602  [aff  228  111.  114,  81  NE  816] 
(married  woman  of  about  the  age  of 
43  years);  Wynne  v.  Atlantic  Ave. 
R.  Co.,  14  Misc.  894,  35  NTS  1034 
[aff  156  N.  T.  702  mem.  51  NE  1094 
mem]  (broken  rib  causing  tumor, 
pleurisy,  and  adhesions  of  the  lung); 
Prellwitx  V.  Milwaukee  Electric  R.. 
etc.  Co.,  168  Wis.  84.  167  NW  623. 
(19)  $3,000.  Phllbrlcfc  v.,Nllea,  26 
Fed.  266;  Little  Rock,  etc,  R.  ICo. 
V.  Cross,  78  Ark.  220,  98  SW  981 
(plaintiff,  teamster,  earning  $1.60  per 
day);  Atlantic  Coast  Line  R.  Co.  '*. 
Holliday,  (Fla.)  74  S  479  (railroad 
employee);  Elgin  v.  Renwick,  86  III. 
498;  Parker  v.  Chicago  R.  C!o.,  209 
III.  A.  9  (man,  60  years  old);  Ser- 
tlff  V.  Armour,  173  111.  A.  149;  Bar- 
ker V.  Chicago,  etc.,  R.  Co.,  149  111. 
A.  520  [aff  243  111.  482.  90  NE  1067. 
134  AmSR  382.  26  LRANS  1058] 
($6,000  reduced  by  remittitur  to 
$3.000) ;  Coal  Belt  Electric  It.  C^.  v. 
Kays.  119  111.  A.  23  (aff  217  111. 
340,  75  NE  498];  Brookslde  Coal  MIn. 
Co.  V.  Hajnal.  101  111.  A.  176  (miner. 
39  years  of  age.  earnlng^$2.26  and 
$2.60  per  day);  Salem  v.  Webster,  95 
111.  A.  120  [aff  192  111.  369.  61  NE 
323]  (man,  23  years  of  age;  neces- 
sary expenses  $1,466.46):  Chicago 
General  R.  Co.  y.  McNamara.  94  111. 
A.  188;  Keyes  v.  Cedar  Falls.  107 
Iowa  509.  78  NW  227;  Wesley  v. 
Chicago,  etc.,  R.  Co,,  84  Iowa  441, 
51  NW  163:  Louisville,  etc.,  R.  Co. 
v.  Roth,  130  Ky.  759,  114  SW  264: 
Hanna  v.  New  Orleans  R.,  etc.,  Co.. 
126  La.  634,  52  S  855  (old  lady;  ex- 
penses In  doctor's  fees,  nurses,  drugs, 
etc.,  amounted  to  $1,799.69);  Twom- 
bly  v.  Consolidated  Electric  Light 
Co.,  98  Me.  363.  57  A  86,  64  LRA  661 
(lineman  earning  $60  a  month):  Bur- 
doln  V.  Trenton,  116  Mo.  358,  22  SW 
728  (woman  injured  In  side  and  leg 
by  fall):  Taylor  v.  Metropolitan  St. 
R.  Co.,  (Mo.  A.)  183  SW  1133;  Holden 
V.  Missouri  R.  Co..  108  Mo.  A.  665. 
84  SW  133;  Egan  v.  Dry  Dock,  etc., 
R.  Co.,  12  App.  Div.  656.  42  NTS 
188  (earning  $12.25  per  week): 
Demond  v.  Brooklyn  City  R.  Co..  8 
Misc.  610.  29  NTS  318  (bruises  en- 
tailing skin  grafting  and  lameness 
for  ten  months) ;  Toledo  Electric  St. 
R.  Co.  v.  Tucker.  13  Oh.  CIr.  Ct. 
411.  7  Oh.  CIr.  Dec.  169  (earning 
$10  a  week);  Leonhardt  v.  Green.  251 
Pa.  579.  96  A  1096;  Smith  v.  Rhode 
Island  Co..  39  R.  I.  146.  98  A  1    (man 
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of  62,  earning:  (13.25  a.  week);  Hou- 
ston Electric  Co.  v.  Schmidt,  (Tex. 
Civ.  A.)  203  SW  617  (plaintiff,  33 
years  old,  earning  (90  per  month): 
Abilene,  etc.,  R.  Co.  v.  Burleson,  (Tex. 
Civ.  A.)  173  SW  517;  Texas  Midland 
R.  Co.  V.  Byrd,  (Tex.  Civ.  A.)  110 
SW  19t  (man,  23  years  old,  teach- 
ins  school  at  147.50  per  month); 
Curtis  v.  Barber  Asphalt  Pav.  Co.,  44 
Wash.  334,  87  P  345;  Johnson  v.  St. 
Paul,  etc..  Coal  Co.,  126  Wis.  492. 
105  NW  1048  (servant,  16  years  of 
age).  (20)  32,960.  Toledo  Cons.  St. 
R.  Co.  V.  Rohmer,  9  Oh.  Clr.  Ct.  702, 
6  Oh.  Clr.  Dec.  706  (man  In  prime 
of  life,  receiving  (1.75  per  day). 
(21)  (2,810.  Evans  v.  Iowa  City,  125 
Iowa  202,  100  NW  1112.  (22)  (2,700. 
Duke  v.  Fargo,  172  App.  Div.  746,  158 
NYB  1009.  (23)  (2,600.  Liarson  v. 
Alaska  88.  Co..  96  Wash.  665,  165 
P  880.  (24)  (2.600.  A.  L..  Olark 
Lumber  C:o.  v.  Johns,  98  Ark.  211.  135 
8W  892  (sawmill  oiler);  St.  Louis, 
etc.,  R.  Co,  V.  Hartung.  96  Ark.  220. 
128  SW  1025  (woman);  Names  v. 
Chicago  City  R.  Co.,  180  111.  A.  483 
<7  year  old  boy);  Alton  R.,  etc.,  Co. 
V.  Webb,  119  111.  A.  75  [aff  219  111. 
563.  76  NB  687];  Chicago  City  R.  Co. 
y.  Cooney,  95  111.  A.  471  [affi  196  111. 
466,  63  NE  1029]  (woman);  Indian- 
apolis Southern  R.  Co.  v.  Wall,  54 
Ind.  A.  43.  101  NE  680  (54  years 
r  of  age  and  blind,  earning  (1  a  day); 
Louisville,  etc..  R.  Co.  v.  Cooper. 
65  SW  796.  23  KyL  1658  '  (woman); 
Murphy  v.  South  St.  Paul.  101  Minn. 
341,  112  NW  259;  Yaxoo.  etc..  R.  Co. 
V.  Seattle.  (Miss.)  49  S  609;  Hei- 
berger  v.  Missouri,  etc.,  Tel.  Co.,  133 
Mo.  A.  452,  113  SW  730  (woman); 
Loker  v.  Southwestern  Missouri 
Electric  R.  Co.,  94  Mo.  A,  481,  68 
SW  373  (Woman);  Hall  v.  St.  Jo- 
seph Water  Co.,  48  Mo.  A.  356;  Ter- 
hune  v.  Koelltsch,  (N.  J.  Sup.)  43 
A  666  (woman);  Crank  v.  Forty-Sec- 
ond St.,  eta,  R.  Co.,  63  Hun  425,  6 
NTS  229  [an  127  N.  Y.  648  mem,  27 
NB  856  mem];  Oulf,  etc.,  R.  Co.  v. 
Smith.  74  Tex.  276,  11  SW  1104; 
Kansas  City  Cons.  Smelting,  etc.,  Co. 
♦.  Taylor.  48  Tex.  Civ.  A.  605,  107  SW 
889;  Houston,  etc.,  R.  Co.  v.  Wll- 
kins,  (Tex.  Ctv.  A.)  98  SW  202; 
Oulf,  etc.,  R.  Co.  V.  Luther,  40  Tex. 
Civ.  A.  617,  90  SW  44;  San  Antonio 
Oas  Co.  V.  Singleton,  24  Tex.  Civ. 
A.  841,  69  SW  920:  Virginia  R.,  etc., 
Co.  v.  Meyer,  117  Va.  416,  84  SE 
744;  Chesapeake,  etc.,  R.  Co.  v.  Hoff- 
man, 109  Va.  44,  63  SE  432;  McDor- 
man  v.  Dunn,  (Wash.)  172  P  244 
(veterinary  surgeon,  64  years  of 
age);  Cloherty  v.  Orifnths.  82  Wash. 
634,  144  P  912  (old  man  whose  years 
of  activity  might  be  few);  Daniels 
V.  Charles  Boldt  Co.,  78  W.  Va.  124, 
88  SB  613. 

[f]  AwarOa  nadar  9B,aoo.  —  (1) 
(2,450.  Stuhr  V.  Wright  County  Tel. 
Co.,  119  Minn.  608,  138  NW  693.  (2) 
(2.260.  Rogers  v.  Ford,  188  Mich. 
62,  >  163  NW  1074  (police  captain); 
Smalley  v.  Appleton.  75  Wis.  18,  43 
NW  826.  (3)  (2.232.  Miller  v.  Man- 
ttatUn  R.  Co..  73  Hun  512.  26  NYS 
162.  (4)  (2.200.  Comery  v.  White, 
(R.  I.)  99  A  766.  (5)  (2,100.  Louis- 
ville, etc..  R  C!o.  v.  Dickinson.  103 
SW  265.  31  KyL  633;  Deland  v.  Cam- 
eron. 112  Mo.  A.  704,  87  SW  597 
(woman.  66  years  old.  occupation 
nursing).  (6)  (2,000.  Colorado  City 
V.  Smith,  17  Colo.  A.  172,  67  P  909 
(woman  earning  from  (1  to  (1.60  a 
day);  Northeastern  R.  Co.  v.  Chand- 
ler, 84  Ga.  37,  10  SB  686  (man,  24 
years  old,  earning  about  (300  per 
year);  Pittsburg,  etc.,  R.  Co.  v. 
Smith,  110  111.  A.  164;  Armour  v. 
Brazeau,  93  111.  A.  236  [rev  on  other 
grounds  191  111.  117,  60  NB  904]; 
Alford  v.  Dannenberg,  76  111.  A.  376 
[aft  177  111.  331,  52  NE  485]  ((400 
for  doctor's  bills);  James  v.  Hayes, 
63  Kan.  133,  65  F  241;  Atchison,  etc., 
R.  Co.  v.  Stewart.  56  Kan.  667,  41 
P  961;  Louisville,  etc.,  R.  Co.  v. 
Constantlne,   14   KyL   432;   Louisville, 


etc.,  R.  Co.  v.  Brannan,  13  KyL  334; 
Ploske  V.  Detroit  United  R.  Co.,  162 
Mich.  632,  127  NW  700  (woman); 
Gardner  v.  Metropolitan  St.  R.  Co.,  167 
Mo.  A.  606,  152  SW  98  (-woman) ;  Aus- 
tin V.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
397,  130  SW  385;  McNamara  v.  Met- 
ropolitan St.  R.  Co.,  133  Mo.  A.  646, 
114  SW  50;  Dover  v.  Mississippi 
River,  etc.,  R.  Co.,  100  Vo.  A.  330, 
73  SW  298  '(baggage  agent,  46  years 
old);  Fleming  v.  St.  Louis,  etc.,  R. 
Co.,  89  Mo.  A.  129  (man,  70  years 
of  age);  Covell  v.  Wabash  R.  Co., 
82  Mo.  A.  180.  (7)  (2,000.  Wills 
V.  C^pe  Girardeau  Southwestern  R. 
Co.,  44  Mo.  A.  51  (day  laborer,  76 
years  old);  Blado  v.  Draper,  89  Nebr. 
787,  132  NW  410  (verdict  reduced 
from  (3,000  to  (2,000);  Schmidt  v. 
Leonhardt  Michel  Brewing  Co.,  164 
App.  Div.  385,  150  NYS  85  (plaintiff 
lost  (26  a  week  for  twenty-five 
weeks,  (150  for  medical  services); 
Studebaker  Bros.  Co.  v.  Kitts,  (Tex. 
Civ.  A.)  152  SW  464;  Kampmann  v. 
Rothwell,  (Civ.  A.)  107  SW  120  [mod 
101  Tex.  535,  109  SW  1089,  17  LRANS 
758]  (earning  (400  a  month);  Grimes 
v.  Cathcart,  69  Wash.  519,  126  P 
764;  Hageness  v.  Tacoma  R..  etc., 
Co.,  49  Wash.  590,  96  F  6;  Bakula  T. 
Schwab,  (Wis.)  168  NW  378.  (8) 
(1,999.  Texas,  etc.,  R.  Co.  v.  Watts, 
36  Tex.  Civ.  A.  29,  81  SW  326  (strong 
man,  26  years  old,  earning  (35  a 
month).  (9)  (1,947.  Cincinnati,  etc., 
R.  Co.  v.  Bennette,  (Ky.)  127  SW 
994.  (10)  (1,900.  Chesaptoke,  etc., 
R.  Co.  v.  Harlan,  12  KyL  506.  (11) 
(1,750.  The  City  of  San  Antonio, 
143  Fed.  955,  75  CCA  27  [aff  136  Fed. 
879]  (stevedore);  Spring  Valley  Coal 
Co.  V.  Roblzaa,  111  111.  A.  49  (coal 
miner  earning  (2  per  day);  Pence 
V.  Wabash  R.  Co.,  116  Iowa  279,  9D 
NW  69;  Louisville,  etc.,  R.  Co.  v. 
Armes,  168  Ky.  676,  166  SW  190  (car 
cleaner);  Bennett  v. -Charleston  Union 
Station  Co.,  90  S.  C.  308,  73  SE  340 
(car  cleaner).  (12)  (1,726.  Mud 
River  Coal  (Jo.  v.  Tipton,  12  KyL 
940.  (13)  (1,700.  Hobbs  v.  Pres- 
ton, (Me.)  98  A  757  (woman).  (14) 
(1,600.  Western  Steel  Car,  etc.,  Co. 
v.  Bean,  163  Ala.  256,  SO  S'1012 
(young  man,  21  or  22  years  of  age); 
Louisville,  etc.,  R.  Co.  v.  Wade,  11 
KyL  904;  Duffy  v.  Chicago,  etc.,  R. 
Co.,  34  Wis.  188  (farmer,  62  years 
old).  (15)  (1,625.  International, 
etc.,  R.  Co.  V.  Stewart,  67  Tex.  168. 
(16)  (1,600.  Kansas  City  Southern 
R.  Co.  v.  Burton,  122  Ark.  297,  183 
SW  189  (man,  22  years  old);  Western 
Coal,  etc.,  Co.  v.  Burns,  84  Ark.  74, 
104  SW  636  (boy,  14  years  old); 
West  Chicago  St.  R.  Co.  v.  Williams, 
87  III.  A.  648;  Spring  Valley  v.  Gavin, 
81  111.  A.  466  [aff  182  III.  232,  64  NE 
1035]  (man  of  33);  Homan  v.  Flem- 
ing. 61  111.  A.  672  (boy  16  years  old); 
Louisville  R.  Co.  v.  Meglemery,  78 
SW  217.  26  KyL  1687  [reh  den  79 
SW  287,  25  KyL  2062]  (man  of  61 
years);  Illinois  Cent.  R.  Co.  v.  San- 
dusky, 14  KyL  767;  Richter  v.  Ex- 
celsior Brewing  Co.,  70  N.  J.  L.  200, 
56  A  236  (child);  Duke  v.  Fargo,  172 
App.  Div.  746.  168  NYS  1009;  Sld- 
monds  v.  Brooklyn  Heights  R.  Co.,  69 
App.  Div.  471,  74  NYS  989  (washer- 
woman, 63  years  old,  earning  (8  to 
(11  a  week);  Texas,  etc.,  R.  Co.  v. 
Tucker,  (Tex.  Civ.  A.)  183  SW  1188; 
Christiansen  v.  McLellan,  74  Wash. 
318,  133  P  434.  (17)  (1,460.  Hardin  V. 
Mollne.  179  111.  A.  101  (woman  earn- 
ing (1.60  a  day).  (18)  (1.400.  Radja- 
vlllerv.  Third  Ave.  R.  Co.,  58  App.  Div. 
11,  68  NYS  617  (woman).  (19)  (1,360. 
Oklahoma  City  v.  Welsh,  3  Okl.  288, 
41  P  598.  (20)  (1,312.81.  Crose  v. 
John,  96  Wash.  216.  164  P  941  (wait- 
ress). (21)  (1.300.  Glasheen  v. 
Wisconsin  Tract.,  etc..  Co.,  165  Wis. 
24,  160  NW  1066.  (22)  (1.250.  Ci;i- 
clnnatl,  etc.,  R.  Co.  v.  Claire,  6  Ind. 
A.  390,  33  NE  918  (domestic  serv- 
ant) ;  West  Kentucky  Coal  Co.  v.  But- 
ler, 156  Ky.  428,  169  SW  958  (suf- 
fering at   time   of  injury,    death   less 


than  hour  later);  LJungberg  v.  North 
Mankato,  87  Minn.  484,  92  NW  401 
(woman,  29  years  of  age);  Clegg  v. 
Metropolitan  St.  R.  Co..  1  App.  Div. 
207.  37  NYS  130  [aff  169  N.  Y.  550 
mem.  64  NE  1089  mem]  (necessitat- 
ing medical  attention  for  five  weelcs); 
Gulf.  etc..  R.  Co.  V.  Sauter.  46  Tex. 
Civ.  A.  309.  103  SW  201  (4  year  old 
Child).  (23)  (1,200.  The  M.  E. 
Luckenbach,  174  Fed.  266  [aff  178 
Fed.  1004.  101  CCA  663]  (failure  to 
provide  medical  attention  for  steam 
tug  fireman  suffering  with  typhoid 
fever);  Chicago,  etc.,  R.  (Jo.  v. 
Barnes,  (Ind.  A.)  119  NE  26  (10  year 
old  child);  Polsner  v.  Cottier.  8  Ont 
WN  61.  (24)  (1.158.35.  Maxfield  v. 
Maine  Cent.  R.  Co..  100  Me.  79.  60 
A  710  (canvasser,  income  of  (350  a 
year).  (25)  (1.150.  Savannah  v. 
DuFour,  13  Ga.  A.  64,  78  SB  7'» 
(woman);  Southern  R.  Co.  v.  Owen. 
164  Ky.  671.  176  SW  25  (boy  4 
years  old);  Goess  v.  Chicago,  eta, 
R.  Co.,  104  Minn.  495,  116  NW  115 
(switchman);  St.  Louis  Southwest- 
ern R.  Co.  V.  Browning,  54  Tex.  Civ. 
A.  521,  118  SW  246.  (26)  (1,125. 
Wichita  Palls  Tract.  Co.  v.  Berry, 
(Tex.  Civ.  A.)  187  SW  414.  (27) 
(1,000.  Macon  R.,  eta,  Co.  v.  Strever. 
123  Oa.  279,  61  SB  342:  Christ  v. 
Chlc«Lgo  R.  Co.,  191  111.  A.  69 
(woman;  verdict  reduced  from  (1,- 
500);  Frankfort  v.  Ck>leman,  19  Ind. 
A.  368,  49  NB  474,  66  AmSR  412 
(woman,  48  years  of  age);  Louis- 
ville, etc.,  R.  Co.  V.  Mercer,  178  Ky. 
473,  199  SW  30  (man,  60  years  of 
age);  Weil  v.  Kreutser,  134  Ky.  563, 
121  SW  471,  24  LRANS  667;  Hender- 
son V.  Burke,  44  SW  422,  19  KyL  1781 
(woman);  Louisville,  etc.,  R.  Co.  v. 
Hofgesang,  IS  KyL  829  (blow  in 
abdomen);  Louisville,  etc.,  R.  C^o. 
V.  Gorman,  IS  KyL  494;  Joseph  v. 
Edison  Electric  Co.,  104  La.  634,  29 
8  22S  (young  girl);  Donnelly  v.  St. 
Paul  City  R.  Co.,  70  Minn.  278,  73 
NW  167  (woman);  McNamara  v.  St. 
Louis  Transit  Co.,  106  Mo.  A.  349. 
80  SW  303  (woman.  35  years  of  age): 
Todd  V.  Havlin,  72  Mo.  A.  665  (dray- 
man): Soderman  v.  Troy  Steel,  etc., 
Co..  70  Hun  449,  24  NYS  401  [rev 
on  other  grounds  146  N.  T.  427,  *0 
NB  212]  (laborer,  66  years  old): 
Rogers  v.  Mann,  (R.  I.)  70  A  1057; 
Houston  City  St.  R.  Co.  v.  Ross. 
(Tex.  Civ.  A.)  28  SW  254;  Schabow 
v.  Wisconsin  Tract.,  etc.,  Co.,  16J 
Wis.  175,  155  NW  961.  (28-29)  (988. 
Beverage  V.  Rockport,  106  Me.  22X 
76  A  677.  (30)  (900.  MonongaheltC 
River  Cons.  Coal,  etc.,  Co.  v.  Kramer. 
(Ky.)  121  SW  978.  (31)  (833.67. 
Wolf  V.  Venice,  154  111.  A.  5S6 
(woman  a  little  under  56  years  of 
age).  (32)  (825.  Roundy  v.  United 
Box,  etc.,  Co..  103  Me.  83.  68  A 
635.  (33)  (800.  Chicago  v.  Hoy. 
76  111.  630  (where  expenses  entailed 
amounted  to  (436);  Lockport  v.  Rich- 
ards. 81  111.  A.  533  (woman.  42  years 
of  age);  Logan  v.  United  R  Co.,  166 
Mo.  A.  490,  148  SW  444  <woman). 
(34)  (750.  Illinois  Cent.  R.  Co.  v. 
Keller,  77  111.  A.  474  (man  who 
earned  from  (3.50  to  (4  per  day): 
Wlggin  V.  Northwest  Paper  Co.,  119 
Minn.  278.  137  NW  113  (reduced 
from  (1.000):  Ryan  v.  Knickerbocker 
Steam-Boat  Co..  16  Daly  520,  8  NYS 
471;  Robinson  v.  Metropolitan  St  R. 
Co.,  SI  Misc.  171.  6S  NTS  969  [aff 
32  Misc.  779,  65  NTS  1144]  (woman 
earning  (7  per  week).  (35)  $700. 
Brownsville  v.  Arbuckle,  99  SW  23S, 
30  KyL  414  (woman);  Richmond  v. 
Jackson,  118  Va.  674,  88  SE  49.  (36) 
(676.  Buce  v.  Bldon,  122  Iowa  92, 
97  NW  989  (woman).  (37)  (631.25. 
Southern  R.  Co.  v.  HIU,  126  Ga.  354, 
64  SB  113  (farmer).  (88)  (660.  Hull 
v.  Douglass,  79  Conn.  266.  64  A  351: 
Tandy  v.  St.  Louis  Transit  C!o.,  178 
Mo.  240,  77  SW  994  (woman).  (39) 
(400.  Louisville,  etc.,  R.  Co.  v.  Da- 
vis. 96  SW  533.  29  KyL  846  (person. 
50  years  old):  Williams  v.  St.  Louis, 
eta,   R.  Co.,    119   Mo.   A.   663,   96  SW 
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which  hsVe  been  held  excessive,"  and  awards  which 
under  the  circumstances  of  the  particular  cases  have 
been  held  adequate  or  inadequate.'^ 
[$  409]    c.    Injnries  to  Head— (1)  In  OenenL 


Particular  awards  for  injuries  to  the  head  which 
have  been  held  excessive  are  listed  in  the  footnote,** 
as  are  awards  which  have  been  held  not  excessive,*' 


307.  (40).  }300.  Schmitt  v.  Minne- 
apolis, 138  Minn.  193,  164  NW  SOI 
(injury  to  wifej.  (41)  »250.  West 
Kentucky  Tel.  (Jo.  v.  Pharis,  78  8W 
917,  25  KyLi  1838  (woman,  earning 
capacity  $1  per  day). 

86.  [a]  Awuda  of  (20,000  and 
npwaids.— (1)  }50,000.  Missouri, 
etc.,  R.  Co.  V.  Smith,  (Tex.  Civ.  A.) 
172  SW  760  (reduced  to  }20.000). 
(2)  $40,000.  McAullffe  V.  New  Tork, 
etc..  R.  Co.,  172  App.  Dtv.  697,  158 
NYS  922  (reduced  to  $25,000).  (3) 
$38,000.  St.  LoulK  Southwestern  R. 
Co.  V.  Kendall,  114  Arl<.  224,  189  SW 
822,  LRA1915P  9  (reduced  to  |20,- 
000).  (4)  $30,000.  Strand  v.  Great 
Northern  R.  Co.,  101  Minn.  85,  11 
NW  968.  112  NW  987  (reduced  to 
$20,000);  Wright  v.  Omaha,  etc.,  R. 
Co.,  101  Nebr.  292,  163  NW  151  (re- 
duced to  $20,000;  street  car  con- 
ductor); Columbus,  etc.,  R.  Co.  v. 
Shannon,  4  Oh.  Cir.  Ct.  449,  2  Oh. 
Cir.  Dec  644  (remittitur  of  $10,000 
ordered);  Sabine,  etc.,  R.  Co.  v. 
Ewinjf,  1  Tex.  Civ.  A.  531,  21  SW 
700  (employee,  24  years  old) ;  Hoag 
V.  Washington-Oregon  Corp.,  75  Or. 
588,  144  P  674,  147  P  756  ($14,000 
held  adequate;  lineman,  SO  years  old, 
earning  $2.50  a  day);  Mitchell  v. 
Tacoma  R.,  etc.,  Co.,  13  Wash.  560, 
43  P  528  (girl  of  8  years  run  over 
by  street  car;  verdict  reduced  to  $12,- 
000).  (5)  $26,000.  Louisville,  etc., 
R.  Co.  V.  Long,  94  Ky.  410.  22  SW 
747,  15  KyL  199  (although  caused 
by  gross  negligence).  (6)  $25,000. 
Peyton  V.  Texas,  etc,  R.  Co.,  41  L.a. 
Ann.  861.  6  S  690,  17  AmSR  430 
(reduced  to  $5,000);  Yazoo,  etc.,  R. 
Co.  V.  Cobb,  94  Miss.  561,  48  S  522 
(locomotive  fireman;  excessive  to  the 
extent  of  at  least  $12,500);  Missouri, 
etc,  R.  Co.  V.  Lee,  (Tex.  Civ.  A.) 
119  SW  144  ($15,000  sufUcient;  man, 
27   years   old,    earning    $600   a    year). 

(7)  $20,000.  Renne  v.  U.  S.  Leather 
Co.,  107  Wis.  305,  83  NW  473  (boy 
about  16  years  old,  receiving  $1  per 
day). 

[b]  Awards  of  $10,000  and  vp- 
wardB,  IMS  tliaa  930,000. — (1)  $18.- 
300.  Adams  v.  Bucyrus  Co.,  156  Wis. 
70,  143  NW  1027  (reduced  to  $12.- 
000;  person  earning  $90  to  $96  a 
month).  (2)  $18,000.  Kanen  v.  Phil- 
adelphia, etc.,  R.  Co.,  70  N.  J.  L. 
619,  67  A  268.  (3)  $17,500.  Taylor 
v.  British  Columbia  Electric  R.  Co., 
16  B.  C.  420  (reduced  to  $12,000). 
(4)  $16,000.  Highflll  v.  Independ- 
ence, (Mo.)  189  SW  801.  (5)  $15,000. 
Collins  V.  Council  Bluffs,  36  Iowa  432 
(married  woman;  reduced  to  $10,- 
000);  Holzeroer  v.  Metropolitan  St. 
R.  Co.,  261  Mo.  379,  169  SW  102 
(boiler  malcer,  57  years  old,  earning 
ov4r  $100  a  month;  held  excessive  by 
$3,000);  Cmitty  v.  St.  Louis,  etc,  R. 
Cc,  148  Mo.  64,  49  SW  868  (minor); 
Furnish  v.  Missouri  Pac.  R  Co.,  102 
Mo.  438,  IS  SW  1044.  22  AmSR  781 
(woman,  63  years  old;  $5,000  remit- 
ted); Conway  v.  Monldah  Trust,  51 
Mont.  113,  149  P  711  (reduced  to 
$10,000;  boy  7  years  old).  (6)  $12.- 
500.  Purcell  Mill,  etc.,  Co.  v.  Kirk- 
land.  2  Ind.  T.  169,  47  SW  311  (em- 
ployee. 62  years  of  age;  remittitur  of 
$7,500):  Bateman  v.  Middlesex  Coun- 
ty. 27  Ont.  L.  122,  3  OntWN  1541.  22 
OntWR  685,  6  DomLR  533,  AnnOs 
1913C  175  [mod  26  Ont.  L.  137,  3 
OntWN  307.  20  OntWR  567].  (7) 
$12,000.  Taylor  v.  Chicago,  etc.,  R. 
Co..  103  Wis.  27.  79  NW  17  (woman 
of  64;    should  be  reduced   to    $7,000). 

(8)  $11,500.  Galveston,  etc..  R.  Co.  v. 
Brown,  (Tex.  Civ.  A.)  181  SW  23S 
(reduced  to  $7,500).  (9)  $11,337. 
Mahr  V.  Forrestal,  127  Minn.  475, 
H9  N'W  938  (dredge  foreman;  exces- 
sive above  $8,500).  (10)  $10,250. 
Peterson  v.  Seattle  Electric  Co.,  71 
Wash.    349,   128   P   660    (reduced   to 


$8,000).  (11)  $10,000.  Kelm  v.  Gil- 
more,  etc,  R.  Co..  28  Ida.  611,  131 
P  656  (man,  76  years  old;  reduced 
to  $9,000);  Illinois  Cent.  R.  Co.  v. 
Ebert,  74  111.  399  (day  laborer,  not 
wholly  disabled);  Loftus  v.  Illinois 
Midland  Coal  Co.,  181  111.  A.  197  (re- 
mitted from  $17,000);  Duffy  v.  Jacob- 
son,  136  111.  A.  472;  Louisville,  etc., 
R.  Co.  v.  Mattlngly,  38  SW  686,  18 
KyL  823  L  Louisville  Southern  R.  Co. 
V.  Minogue,  90  Ky.  369,  14  SW  357, 
12  KyL  378,  29  AmSR  378  (bruises 
and  nervous  shock,  with  partial  pa- 
ralysis of  leg);  Becker  v.  Albany 
R.  Co.,  35  App.  Div.  46,  64  NYS  396; 
Smith  V.  Third  Ave.  R.  Co.,  10  App. 
Div.  4^9,  41  NYS  977  (teacher  in  a 
public'  school);  Thompson  v.  Seat- 
tle, etc.,  R.  Co.,  71  Wash.  436,  128,  P 
1070  (reduced  to  $7,000);  Sheahen  v. 
Toronto  R.  Co.,  25  Ont.  L.  310,  20 
OntWR   816    (reduced  to   $7,000). 

[c]  Awards  widmr  $10,000, — (1) 
$9,000.  Bulduzzi  V.  James  Ramage 
Paper  Co..  140  Fed.  96  [aff  147  Fed. 
161^77  (X;a  393]  (reduced  to  $7,000); 
Stone  V.  Seattle,  33  Wash.  644,  74  P 
808  (woman,  65  years  old;  reduced  to 
$6,000).  (2)  $8,760.  Central  of 
Georgia  R.  CJo.  v.  Clark,  16  Ga.  A. 
16,  82  SE  600.  (3)  $8,040.  Oallamore 
V.  Olympia.  34  Wash.  879.  75  P  978  (re- 
duced to  $6,000).  (4)  $8,000.  Garvikv. 
Burlington,  etc,  R.  Co.,  131  Iowa  416, 
108  NW  327,  117  AmSR  432  (reduced 
to  $3,000);  Jones  v.  Niagara  Junc- 
tion R.  Co.,  63  App.  Div.  607,  71  NYS 
647  (laborer,  40  years  of  age,  able 
to  earn  $26  per  month  or  $1.50  a 
day);  Bosworth  v.  Standard  Oil  Co., 
92  Hun  486,  S7  NYS  43  (where  con- 
dition might  be  cured  by  operation 
requiring  a  month's  time  and  cost  of 
$125);  Cincinnati  Tract.  Co.  v. 
George,  32  Oh.  Cir.  Ct.  403  (reduced 
to  $5,000).  (5)  $7,800.  Campbell  v. 
Cornelius,  (Tex.  Civ.  A.)  23  SW  117 
(plaintiff,  74  years  of  age).  (6)  $7,- 
500.  Weiss  V.  Great  Northern  R.  Co., 
119  Minn.  365,  138  NW  423  (plaintiff 
earning  $35  a  month;  reduced  to  $5,- 
500) ;  Bragg  v.  Metropolitan  St.  R.  Co., 
192  Mo.  331.  91  SW  527  (reduced  to 
$5,000;  laborer  earning  $480);  Heck 
V.  International  Smokeless  Powder 
Co.,  77  N.  J.  L.  4,  71  A  150  (plain- 
tiff earning  $1.60  to  $1.76  a  day); 
Young  V.  Oravenhurst,  24  Ont.  L. 
467,  1  OntWN  10,  19  OntWR  92B, 
AnnCasl912A  812  [mod  22  Ont.  L. 
291,  2  OntWN  262,  17  OntWR  491] 
(reduced  to  $4,000).  (7)  $7,000.  Chi- 
cago City  R.  Co.  V.  Anderson,  182 
III.  298,  56  NE  366  [aff  80  III.  A. 
71]  (plaintiff,  69  years  old,  nursing 
at  $12  or  $16  a  week;  reduced  to 
$3,500);  Hayes  v.  Albany  Ice  Cream 
Co.,  165  NYS  801  (reduced  to  $5,- 
000);  Houston,  etc.,  R.  Co.  v.  Bird, 
(Tex.  Civ,  A.)  48  SW  756  (young 
woman;  no  evidence  of  permanent 
Impairment).  (8)  46,000.  Louisville, 
etc.,  R.  Co.  V.  Survant,  96  Ky.  197, 
27  SW  999,  16  KyL  545;  MacGregor 
V.  Rhode  Island  Co.,  27  R.  I.  85,  60 
A  761.  (9)  $6,626.  Oleason  v.  Bre- 
men, 60  Me.  222.  (10)  $6,500.  Wad- 
lelgh  V.  Duluth  St.  R.  Co.,  92  Minn. 
415,  100  NW  104,  862  (woman;  re- 
duced to  $3,600);  Taylor  v.  Grand 
Ave.  R.  Co.,  186  Mo.  239,  84  8W  873. 
(11)  $6,401.82.  Anderson  v.  Manhat- 
tan El.  R.  Co.,  1  Misc.  604,  21  NYS 
1  (invalid,  69  years  of  age,  earning 
$6  a  week:  reduction  ordered  to 
$2,500).  (12)  $6,000.  Reeves  v.  Pe- 
oria R.  Co.,  196  111.  A.  322  (woman; 
excessive  to  $2,500);  Yasoo.  etc.,  R. 
Co.  V.  Martin,  (Miss.)  29  S  829 
(woman,  farm  hand;  reduced  to  $2,- 
500):  Ooodno  v.  Oshkosh.  28  Wis. 
300  (woman  supporting  self  and  chil- 
dren, incapacitated  for  a  year).  (13) 
$4,500.  De  Courcy  v.  Prendergast 
Constr.  Co..  140  Mo.  A.  169,  120  SW 
632  (reduced  to  $3,600).     (14)  $4,009. 


Rice  V.  Puget  Sound  Tract.,  etc.,  Co., 
80  Wash.  47,  141  P  191,  LRA1616A 
797  (reduced  to  $2,600);  Bucher  v. 
Wisconsin  Cent.  R.  Co.,  139  Wis.  697, 
120  NW  518.  (16),  $3,600.  Florida 
R.,  etc,  Co.  V.  Webster,  25  FJa.  394, 
5  S  714  (remittitur  of  $3,600);  Kom- 
raeratad  v.  Great  Northern  R.  "Co., 
128  Minn.  506,  151  NW  177  (section 
hand).     (16)   $3,000.     Pomroy  v.  Ban- 

for,  etc.,  R.  Co.,  ,102  Me.  497,  67  A 
61  (remittitur  ordered  to  $500; 
woman),  (17)  $2,750.  Pullman  Co. 
V.  Ransaw,  (Tex. -Civ.  A.)  203  SW 
122  (reduced  to  $1,800;  Pullman  por- 
ter). (18)  $2,500.  Louisville,  etc., 
R.  Co.  V.  Survant,  16  KyL  349;  John- 
son V. .  Cresent  Creamery  Co.,  130 
Minn.  633,  153  NW  525  (woman);. 
Forham  v.  Ckmsolldated  Tract.  Co., 
(N.  J.  L.)  46  A  783  (reduced  to  $1,- 
200).  (19)  $2,360.  Fremont,  etc., 
R.  Co.  V,  Leslie,  41  Nebr.  169,  59 . 
NW  569  (dislocated  shoulder  and 
sprkined  ankle).  (20)  $1,625.  Walsh 
V.  Peoria  R.  Co.,  157  HI.  A.  463 
(plaintiff  working  for  $126  per 
month).  (21)  $1,464.  Birmingham 
R.,  etc.,  Co.  V.  Ward,  124  Ala.  409. 
27  S  471  (boy,  12  years  old).  (22) 
$500.  Hoover  v.  Haynes,  65  Nebr. 
567,  91  NW  392,  93  NW  732  (colored 
man  not  allowed  to  use  the  ele- 
vator). 

87.  See  cases  infra  this  note. 

[a]  Said  adectnate.— (1)  $10,1)00. 
Swanson  v.  Pacific  Shipping  Co.,  60 
Wash.  87,  110  P  795.  (2)  $2,000. 
Miller  V.  Southern  Bell  Tel.,  etc., 
Co.,  196  Ala.  408,  70  S  730  (where 
plaintiff  lost  an  eye,  his  hearing  was 
impaired,  and  his  earning  capacity, 
which  was  from  $5,000  to  $30,000- 
yearly,  was  materially  lessened);. 
Badie  v.  Colutnbla  Brewing  Co.,  (La.) 
77    S   768. 

[b]  a«Id  Inadeqnatet — (1)  $2,000- 
Clark  V.  New  York,  etc.,  R.  Co.,  35 
R.  I.  479,  87  A  206  (female  passen- 
ger who  previous  to  the  Injury  made 
about  $10  per  week  and  since  then 
had    been    unable    to    do    anything). 

(2)  $1,000.  The  San  Rafael,  141  Fed. 
270,  72  CCA  388  [certiorari  den  200> 
U.  8.  619,  26  set  766.  50  L.  ed.  623} 
(increased  to  $4,600);  The  San  Ra- 
fael, 134  Fed.  749  [rev  141  Fed.  270, 
72  CCA  388  (certiorari  den  200  U.  S. 
619,  26  set  756,  50  L.  ed.  623)]; 
Caldwell  v.  Vlcksburg,  etc,  R.  Co., 
41  La.  Ann.  624,  6  S  217;  Smith  v. 
Dittman,    18    Daly    427,    11    NYS    769. 

(3)  $260.  Byrd  v.  Texas  Midland 
R.    (3o.,    (Tex.    Civ.    A.)    99    SW    734. 

(4)  $171.  Hurley  v.  Metropolitan  St. 
R.  Co.,  87  App.  IMv.  66,  83  NYS  1082. 

(5)  $100.  Sullivan  v.  Vlcksburg, 
etc.,  R.  Co.,  39  La.  Ann.  800,  2  S  686. 
4  AmSR  239. 

88.  [a]  Held  aiscaMlve.— (1) 
$11,000.  St.  Louis,  etc..  R.  Co.  v. 
Bird,  106  Ark.  177,  163  SW  104 
(child).  (2)  $10,460.  Yaxoo.  etc., 
R.  Co.  V.  Lane,  (Miss.)  46  8  959 
(verdict  reduced  to  $6,000;  injury  to 
head.  side,  and  hip,  traumatic  pleu- 
risy). (3)  $6,000.  Brisce  v.  Met- 
ropolitan St.  R.  Co.,  222  Mo.  104,  120 
SW  1162  ($3,000  sufficient).  (4) 
$5,000.  Knutson  v.  Moe,  72  Wash. 
290.  130  P  347  (reduced  to  $2,600: 
only  apparent  injury  being  a  curva- 
ture of  the  spine).  (5)  $2,260.  Has- 
kins  V.  Rhode  Island  Co..  (R.  I.)  69 
A  335  (man.  35  years  old;  reduced 
to  $1,600).  (6)  $1,500.  Baldwin  v. 
Thompson,  70  N.  J.  L.  447,  57  A  331 
(boy  of  10  years;  $1,000  remitted). 

89.  [a]  Held  act  MoesBive. — (1) 
$7,000.  Dolan  v.  Sierra  R.  Co.,  136 
Cal.  436,  67  P  686.  (2)  $5,000.  John 
Holland  Gold  Pen  Co.  v.  JuengUng; 
35  Oh.  Cir.  Ct.  398,  2  Oh.  A.  20 
(hair  and  portion  of  acalp  torn); 
Houston,  etc.,  R.  Co.  v.  Boehm,  57 
Tex.  162.  (3)  $4,000.  Wyman  v. 
Pike,    108    Minn.    481,    122    NW    310 
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or  inadequate.*" 

[$  410j  (2)  SkulL  Particular  awards  for  in- 
juries to  the  skull  which  have  been  held  excessive 
are  listed  in.  the  footnote,*'  as  are  awards  held  not 
excessive,**  adequate,'*  or  inadequate. 

(carpenter;  nervous  system  Im- 
paired, also  eyesight  and  hearing). 
(4)  )S,500.  Lach  V.  Pleas  Ck>ncrete 
Constr.  Co.,  177  III.  A.  130;  Nllson 
V.  Kallspell,  47  Mont.  416,  132  P 
1133  (man  of  44  years,  earning;  |160 
to  $176  a  month).  (S)  $2,625.  St. 
Louis,  etc.,  R.  Cte.  v.  Baker,  67  Ark. 
631,  56  8W  941  (woman).  (6)  $2,500. 
Modrell  v.  Dunham,  (Mo.  A.)  1S7  SW 
561  (woman,  66  years  of  age).  (7) 
32,260.  Williams  v.  Granite  City,  140 
111.'  A.  288  (woman);  Louisville,  etc., 
R.  Co.  y.  Vincent.  96  SW  898,  29 
KyL  1049  (woman).  (8)  32.000. 
Klein  V.  Phelps  Lumber  Co.,  75 
Wash.  600,  135  P  226  (man,  52  years 
of  age).  (9)  31.500.  Flschbach  v. 
Dunham,  (Mo.  A.)  203  SW  217 
(sprained  ankle,  dislocated  jaw, 
bruise  at  base  of  brain);  Missouri, 
etc,  R.  Co.  ▼.  Allen,  53  Tex.  Civ. 
A.  438,  115  SW  1179  (woman;  pres- 
sure on  brain).  (10)  31,250.  Con- 
nor V.  Wabash  R.  Co.,   (Mo.  A.)   129 


[i  411]  (3)  Face.  Particular  awards  for  in- 
juries to  the  face,  which  have  been  held  excessive  are 
listed  in  the  footnote,**  as  are  awards  held  not  ex- 
cessive.*' 

[}  412]     (4)    Nose.     Particular  awards  for  in- 


SW  777  (girl  between  l4  and  15  years 
old).  (11)  11,200.  Chattanooga 
Rapid-Transit  Co.  w  Walton,  106 
Tenn.  416,  68  SW  737.  (12)  31,000. 
Kelly  V.  Northwestern  El.  B.  Co.,  177 
111.  A.  149  (steam  fitter  receiving 
$6.60  a  day,  unable  to  work  tor  four 
months);  Bowman  v.  Marcellne  Coal, 
etc.,  Co.,  168  'Mo.  A.  703,  154  SW 
891  (miner  disabled  for  a  month); 
Blshof  V.  Leahy,  54  App.  Dlv.  619 
mem,  66  NTS  342  (violent  headaches 
and  fits  of  dlulness).  (13)  3750. 
St.  Louis  Southwestern  R.  Co.  v. 
Everett,  125  Ark.  428,  189  SW  42 
(headaches).  (14)  3600.  Sorgenfrel 
V.  Schroeder,  75  111.  397  (plaintiff 
earning  34  per  day,  kept  from  work 
for  several  weeks).  (15)  3595.  Lord 
V.  Roberts,  (Nebr.)  165  NW  892. 
(16)  3500.  Kirkpatrick  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  515,  143 
SW  865  (cut- on  head).  (17)  3300. 
Riley  V.  Iowa  Falls,  83  Iowa  761,  50 
NW  33.  (18)  3200.  Bzell  v.  Out- 
land,  72  SW  784,  24  KyL  1970. 

80.  ta]  Kald  inadaqoat*. —  (1) 
3250.  Craton  v.  Huntzlnger,  (Mo.) 
187  SW  48  [transf  177  SW  816] 
(permanent  disfigurement).  (2)  31. 
Strover  v.  Woodard,  160  Iowa  332, 
141   NW  931. 

»1.  [a]  Kald  M»MBlT«<— (1)  39.- 
000.  HcKenna  v.  North  Hudson 
County  R.  Co.,  64  N.  J.  L.  106,  45 
A  776  (machinist,  29  years  of  age, 
earning  from  347  to  375  per  month; 
liable  to  epilepsy  and  paresis  as  re- 
sult of  fracture).  (2)  37,000.  Car- 
ter Coal  Co.  v.  Dozier,  170  Ky.  374, 
186  SW  140  (young  boy;  fracture  of 
skull,  removal  of  pieces  of  the 
bone).  (3)  31,500.  Bayofskl  v.  Ro- 
senberg, 194  111.  A.  609  (excessive 
to  amount  of  3760:  child,  5  years  of 
age,   slight   fracture). 

99.  [a]  Seld  act  •zo«MiT«<— (1) 
340,000.  Hughes  V.  Harbor,  «tc., 
Bldg.,  etc.,  Assoc.,  131  App.  Div. 
185,  115  NTS  320  (man.  29  years 
of  age,  earning  31,300  a  year  and 
a  bonus;  fracture,  progressive  trau- 
matic epilepsy).  (2)  318.000.  Stew- 
art V.  Long  Island  R.  Co.,  54  App. 
Div.  623.  66  NTS  436  [aft  166  N.  Y. 
604  mem,  59  NE  1130  mem]  (youni; 
woman;  broken  arm,  made  Incapable 
of  perfect  movement,  and  fracture 
of  the  skull).  (3)  315.000.  St.  Lou- 
^is,  etc.,  R.  Co.  V.  Tomllnson,  78  Ark. 
251,  94  SW  613  (11  year  old  child; 
skull  broken,  future  mental  develop- 
ment one-sided).  (4)  $14,000.  Lynch 
V.  Northern  Pac.  R.  Co.,  67  Wa.sh. 
113,  120  P  882  (reduced  from  323,- 
896;  railroad  engineer,  46  years  old, 
earning  3140  to  3170  a  month;  sight 
and  hearing  impaired);  Van  de  Bo- 
gart    V.    Marinette,    etc.,    Paper    Co.. 


132  Wis.  367,  112  NW  443  (15  year 
old  girl;  fracture  of  the  skull,  at 
times  in  the  third  stage  of  epilepsy, 
due  to  the  injury).  (5)  312,760. 
Thelsen  v.  Durst,  138  Minn.  353,  165 
NW  128  (woman,  successful  teach- 
er; fracture  at  base  of  skull  and 
permanent  Injury  to  brain)'.  (6) 
312,000.  Poupplrt  V.  Blder  Dempster 
Shipping,  122  Fed.  983  [rev  126  Fed. 
732,  60  CCA  500  (certiorari  den  191 
U.  S.  576,  24  set  848,  48  L.  ed.  309)] 
(veterinary;     practice    worth     33,000 

fier  year;  skull  crushed,  permanent- 
y  paralyzed).  (7)  311,000.  South- 
western Tel.,  etc.,  C^o.  V.  Coffey,  (Tex. 
Civ.  A.)  163  SW  112  (fractured 
skull).  (8)  110,000.  Douglas  v. 
Berlin  Dye  Works,  etc,  Co.,  169  Cal. 
28,  145  P  536  (fracture  of  skull,  con- 
cussion of  the  brain,  traumatic  dia- 
betes, and  an  injury  to  the  knee): 
Indianapolis  St.  R.  Co.  v.  Kane,  169 
Ind.  25,  80  NE  841,  81  NE  721  [aff 
(A.)  73  NE  1135]  (removal  of  por- 
tion of  skull;  sight  and  hearing  and 
nervous  system  impaired);  Interna- 
tional, etc.,  R.  Co.  v.  Morln,  53  Tex. 
Civ.  A.  631,  116  SW  656  (woman 
between  60  and  80;  fractured  skull, 
amputated  limb  below  -  the  knee) ; 
Missouri,  etc.,  R.  Co.  v.  Parker,  20 
Tex.  Civ.  A.  470,  49  SW  717,  60  SW 
606  (skull  crushed,  left  eye  de- 
stroyed, and  cheek,  fractured).  (9) 
38,700.  Rowlands  v.  CHiicago,  etc., 
R.  Co.,  149  Wis.  51,  136  NW  166, 
AnnCasl9ieE  714  (locomotive  fire- 
man, 28  years  old,  earning  3126  a 
month;  skull  fractured).  (10)  37,- 
500.  Phelps  V.  Conqueror  Zinc,  etc., 
Co.,  218  Mo.  572,  117  SW  705  (frac- 
tured, portion  of  brain  removed,  and 
head  disfigured);  Beave  v.- St.  Louis 
Transit  Co.,  212  Mo.  331,  111  SW  52 
(skull  crushed, '  mind  affected,  eye- 
sight affected);  Ronald  v.  Pacific 
Tract.  Co.,  65  Wash.  430,  118  P  311 
(domestic  servant,  18  years  old,  re- 
ceiving 34  a  week;  eyesight  weak- 
ened and  neurasthenia).  (11)  37,000. 
Macon,  etc.,  R.  Co.  v.  Winn,  26  Ga. 
250  (permanent  injury  to  skull  and 
disfigurement  of  young  girl);  Lovas 
V.  Independent  Breweries  Co.,  199 
111.  A.  60  (girl  of  10  years;  removal 
of  large  portion  of  skull);  Bartnea 
V.  Pittsburgh  Iron  Ore  Co.,  123  Minn. 
131,  143  NW  117  (skull  fractured, 
face  permanently  disfigured) ;  Tur- 
•jier  V.  Tyler  Land,  etc.,  Co.,  188  Mo. 
A.  481,  174  SW  184  [transf  259  Mo. 
16,  167  SW  973]  (fractured  skull) ; 
Weeks  v.  Fletcher.  (R.  I.)  71  A  881 
(earning  capacity  about  315  a  week; 
eyesight  and  hearing  affected).  (12) 
36,552.62.  Denny  v.  Seattle,  .etc.,  R. 
Co..  60  Wash.  426,  111  P  450.  (13) 
35,000.  Flynn  v.  Chicago  CHty  R.  Co., 
155  111.  A.  405  (removal  of  part  of 
skull);  Louisville,  etc.,  R.  Co.  v. 
Goodwin,  151  Ky.-149,  161  SW  376 
(injury  to  skull  and  other  Injuries). 
(14)  34,100.  Revollnskl  v.  Adams 
Coal  Co.,  118  Wis.  324,  95  NW  122 
(employee,  18  years  of  age;  skull 
fractured,  permanent  Injuries  to  the 
eyes  and  brain).  (15)  33,500.  Fox 
V.  Wharton,  64  N.  J.  L.  453,  45  A 
793  (skull  fractured,  baclt.  arms,  and 
leg  Injured).  (16)  33.000.  Shew- 
brldge  v.  Chicago  City  R.  Co..  ISS 
111.  A.  454  (fracture  of  skull,  head- 
aches, dizziness,  and  pains  In  the 
head  continuously) :  Enos  Fire  Escape 
Co.  V.  Langan,  136  111.  A.  6S1  [aff 
233  111.  308,  84  NE  267]  (fracture 
of  the  outer  table  of  the  skull,  and 
possibly  of  the  Inner  table);  Mont- 
gomery V.  Long  Island  R.  Co.,  6 
NTS  178.  (17)  $2,500.  Montgom- 
ery Coal  Co.  V.  Barrlnger,  109  111. 
A.  185  [rev  on  other  grounds  218 
III.     327.     75     NE    900]     (opening    In 


skull,  possibility  of  epilepsy  devel- 
oping); Montgomery  Coal  Ck>.  v.  Bar- 
ringer,  IW  111.  A.  185  (removal  of 
part  of  skull);  Richlands  Iron  Co. 
v.  Elklns,  90  Va.  249,  17  SE  890 
(some  of  brain  removed).  (18) 
$1,500.  Harlow  v.  Western  Car- 
tridge Co.,  179  111.  A.  515  (skull  frac- 
tured, face  -and  eyes  powder-burned, 
and  hearing  and  mental  condition  af- 
fected); Savage  v.  Chicago,  etc.,  R. 
Co.,  142  111.  A.  342  [aff  238  111.  392, 
87  NE  377]  (fracture  of  the  skull 
bone  and  clavicle,  mental  disturb- 
ance) ;  Krouse  v.  Detroit  United  R. 
Co.,  170  Mich.  438,  136  NW  434  (re- 
moval of  a  piece  of  skull  and  shat- 
tered nervous  system).  (19)  $1,000. 
Connolly  v.  People's  Gas  Light,  etc., 
Co.,  177  in.  A.  548  (laborer;  frac- 
tured skull);  Springfield  Cons.  R. 
Co.  v.  Johnson,  134  111.  A.  536  (frac- 
ture of  the  skull).  (20)  $900.  Cox 
V.  St.  Louis,  etc.,  R.  Co..  193  111. 
A.  696  (Infant  17  months  old;  skull 
crushed). 

•a,  [a]  XdA  kdaqnato.— (1)  5,- 
000.  McNeil  V.  The  Para,  56  Fed. 
241.  (2)  $4,000.  St  Louis  South- 
western R.  Co.  V.  Bolton.  36  Tex. 
Civ.  A.  87,  81  SW  123  (one  leg 
shorter  than  other,  opening  In  skull, 
possibility  of  nervous  disorders  or 
epilepsy  developing).  (3)  '  3300. 
Gorham  v.  St.  Louis,  etc.,  R  Co.. 
112  Mo.  A.  206,  86  SW  574  (severe 
scalp  wound). 

94.  [a]  Said  •zoeniTa.  —  (1) 
$18,000.  Louisville,  etc,  R.'  Co.  v. 
McBwan.  31  SW  485,  17  KyL  406 
(bullet  wound  in  face,  partially  par- 
alyzing it  and  closing  one  nostril  of 
woman  plaintiff).  (2)  $7,000.  Kel- 
mer  v.  Reckltt,  75  App.  Div.  180, 
77  NTS  396  (reduced  to  $3,000).  (3) 
35,000.  Serano  v.  New  Tork  Cent., 
etc.,  R.  Co.,  114  App.  Div.  684.  99 
NTS  1103  [rev  on  other  grounds  188 
N.  T.  166.  80 -NE  1025]  (5  year  old 
child).  (4)  $1,500.  Dixon  v.  Scott, 
74  III.  A.  277.  (6)  $1,200.  Pickett 
v.  .West  Monroe,  47  App.  Div.  629 
mem,  63  NTS  30  (two  broken  ribs, 
and  four  cuts  on  the  face).  (6) 
$1,000.  Central  Texas,  etc.,  R.  Co. 
V.  Gibson,  35  Tex.  Civ.  A.  66.  79 
SW  351  (cut  above  the  eye;  $750 
remitted).  (7)  3200.  Texas,  etc.,  R. 
Co.  V.  Doherty,  (Tex.  A.)  16  BW  44 
(cut  of  lip).    , 

95.  [a]  Said  aot  •Koaaal'ra.— (1) 
$15,000.  James  v.  Oakland  Tract. 
Co.,  10  Cal.  A.  785,  103  P  1082  (face 
torn  to  ribbons).  (2)  36,000.  South- 
ern Pac.  Co.  V.  Ekikenfels,  (Tex.  CMv. 
A.)  197  SW  1003.  (3)  $4,000.  Hays 
V.  United  R.  Co.,  183  Mo.  A.  608, 
167  BW  656  (young  woman;  disfig- 
urement and  serious  pain).  (4)  $S,- 
000.  Illinois  Valley  R.  Co.  ▼.  Harem- 
ski,  132  111.  A.  423;  Klerkowsky  v. 
Connel,  253  Pa.  566,  98  A  766  (boy 
kicked  in  the  face  by  a  mule).  (5) 
$2,400.  St.  Louts,  etc.,  R.  Co.  v. 
Leamons,  82  Ark.  504,  102  SW  363 
(partial  deafness,  face  disfigured). 
(6)  $1,800.  Travers  v.  Murray,  87 
App.  Div.  552,  84  NTS  558  (plain- 
tiff, 4  years  of  age;  permanent  scar 
across  forehead).  (7)  $1,500.  Cam- 
eron V.  Bryan,  89  Iowa  214,  56  NW 
434  (girl  of  18-  years).  (8)  31,205. 
Lane  v.  Bott,  104  Va.  616,  52  SE 
258  (quarry  employee;  face  cut  and 
burned,  with  powder,  and  a  section 
of  teeth  knocked  loose).  (9)  $1,200. 
O'Callaghan  v.  Dell  wood  Park  Co.. 
149  III.  A.  34  [aff  242  111.  336.  89 
NE  1005,  134  AmSR  331,  26  LRANS 
1054.  17  AnnCas  407]  (face  and 
mouth  seriously  Injured,  permanent 
scars  upon  face).  (10)  $1,000.  Klel- 
ty  V.  Buehler-Cooney  (Constr.  Co.,  121 
Mo.    A.    68,    97    SW    998    (large   gash 
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juries  to  the  nose  which  have  been  held  excessive 
are  listed  in  the  footnote,**  as  are  awards  held  not 
excessive.*' 

[J  413]     (6)     Jaw.     Particular   awards  for  in- 
juries to  the  jaw  are  listed  in  the  footnote.*^ 

[(  414]  (6)  Teeth.  Particular  awards  for  in- 
juries to  the  teeth  which  have  been  held  excessive 
are  listed  in  the  footnote,**  as  are  awards  held  not, 
excessive.* 


on  face,  one  of  eyes  sliKhtljr  Injured, 
shoulder  hurt  and  hip  bruised).  (11) 
$900.  Hllden  v.  Great  Lakes  Coal, 
etc..  Co..  156  Wis.  206.  14B  NW  770 
(bruise  resulting  In  ulcer).  (12) 
$700.  Oibbs  V.  Poplar  Bluff  Light, 
etc.,  Co.,  142  Mo.  A.  1»,  125  SW 
840  (two-Inch  gash  in  forehead,  per- 
manent disfigurement).  (13)  }300. 
Hughes  V.  Exchange  Taxicab,  etc., 
Livery,  Ltd.,  (Man.)  11  DomLR 
314,  24  WestLR  174  (permanently 
scarred  to  a  slight  extent).  (14) 
$220.  Glasgow  v.  Gillenwaters,  113 
Ky.  140,  67  SW  381,  23  KyL  2376 
(cutting  of  plaintiff's  lips  and  gums 
by  A  barbed   wire). 

90.  [a]  HMd  •ZOMMtv*. — $6,000- 
Chicago  Anderson  Pressed-Brlck  Co. 
V.  Sobkowiak,  34  111.  A.  312  [aff  143 
111.  573,  36  NE  572]  (common  la- 
borer;, nose  and  cheek  bone  broken). 

97.  [a]  Ksld  not  •zoaaslve. — (1) 
|5;000.  Gurdon,  etc.,  R.  Co.  v.  (Jal- 
houn,  86  Ark.  76,  109  SW  1017  (nose 
broken,'  upper  lip  spjit,  wrist 
broken);  Wyckoff  v.  Chicago  City 
R.  Co..  234  111.  613,  85  NE  237 
(broken  leg,  broken  nose,  tooth 
knocked,  out);  Athanasiou  v.  Gar- 
ton  Toy  Co.,  157  Wis.  280,  147  NW 
22  (other  serious  injuries).  (2)  $4,- 
000.  Shortridge  v.  Scarritt  Est.  Co., 
(Mo.  A.)  130  SW  126  (11 V4  year  old 
boy;  bridge  of  his  nose  fractured, 
tongue  almost  entirely  severed,  eight 
front  teeth  knocked  out).  (3)  $3,- 
600.  (^Icago.  etc.,  R.  Co.  v.  Pron- 
sekevitch.  135  111.  A.  401  [aff  232 
111.  136,  83  NE  546]  (reduced  from 
$4,500;  no86  broken  and  permanently 
twisted);  Parmelee  Co.  v.  Wheelock, 
127  111.  A.  500  [aff  224  111.  194,  79 
NE  652]  (woman:  injuries  to  nose 
and  nervous  system).  (4)  $3,000. 
Ji^ul  v.  Kitsap  Transp.  Co.,  55  Wash. 
156,  104  P  191  (nose  broken,  and 
deformed,  foot  permanently  injured), 
(5)  $2,250.  LouiiSville  R.  Co.  v.  Gad- 
die,  105  SW  454,  32  KyL  316  (child, 
7  years  old;  nose  broken  and  crushed 
in,  breathing  and  hearing  permanent- 
ly impaired);  Kentucky,  etc..  Bridge, 
etc,  Co.  v.  Shrader,  80  SW  1094,  26  Ky 
L^206  (woman,  25  years  of  age;  nose 
broken).  (6)  $l,80q.  Kleczewski  v. 
Chicago  City  R.  Co.,  152  111.  A.  481 
(broken  nose,  severe  injury  to  side 
of  chest  causing  pleurisy).  (7) 
$1,400.  Southern  R.  Co.  v.  Osh,  110 
Va.  282,  65  SE  601  (nose  broken, 
bands  and  face  scratched  and 
scarred).  (8)  $400.  Little  v.  Car- 
mlchael,  82  Ga.  406.  (9)  $330. 
Texas,  etc.,  R.  Co.  v.  Crockett,  27 
Tex.  Civ.  A.  468,  66  SW  114  (nose 
broken  and  some  teeth  knocked  out). 

98.  [a]  Keld  not  •nwaalv*. — (1) 
$6,000.  Miller  v.  Erie  R.  Co.,  34 
App.  Div.  217.  54  NTS  606  (broken). 
(2)  $5,000.  Commercial  Tel.  Co.  v. 
Davis,  43  Tex.  Civ.  A.  547,  96  SW 
939  (lawyer;  fracture  of  Jaw,  lip  torn 
loose,  neck  injured).  (3)  $4,600. 
The  J.  G.  Llndauer,  IBS  Fed.  449 
(captain  of  a  tug;  Jdw  broken,  teeth 
knocked  out).  (4)  $4,000.  Well  v. 
Moran  Bros.  Co.,  66  Wash.  102,  104 
P  172  (fracture  of  Jaw,  loss  of  an 
ear).  (5)  $2,000.  Larsen  v.  Ward 
Corby  Co.,  198  111.  A.  109  (broken 
Jaw  and  collar  bone).  (6)  $1,500. 
Notaro  v.  Mandel.  138  Minn.  422.  165 
NW  267  (breaking  of  Jaw,  painful 
BurKical  treatment;  expenses  excess 
of  $200).  (7)  $1,100.  Louisville, 
etc.,  R.  Co.  V.  Spatlg,  158  Ky.  263, 
164  SW  811  (Injuries  resulting  in 
partial  paralysis  and  loss  of  a 
tootb).       (8>     $1(029.16.      French    v. 


Cloveleaf  Coal  Min.  Co.,  190  111.  A. 
400  (shot  flrer,  44  years  of  age,  earn- 
ing $4.72  a  day;  upper  and  lower 
Jaws    and    several    teeth    broken). 

99.  [a]  K«l«  •soMStT*.— $3,500. 
Southern  R.  .Co.  v.  Lee,  (Ky.)  119  SW 
170  (child  6  or  7  years  of  age;  loss 
of  four  front  teeth,  bruises  under 
one  eye  on  the  face,  and  on  the  hip). 

1.  [a]  X«14  not  •xcMHdv*. — (1) 
$2,050.  O'Brien  v.  Great  Nortnern 
R.  Co.,  127  Minn.  87,  148  NyV  893 
(switchman;  loss  of  two  '  teeth, 
sprained  ankle,  and  internal  inju- 
ries). (2)  $2,000.  Hanchett  v. 
Haas.  126  111.  A.  Ill  [aff  219  111. 
546,  76  NE  845]  (loss  of  four  teeth 
and  impairment  of  health).  (3)  $1,- 
000.  Frankfort  v.  Kendrick,  (Ky.) 
114  SW  289  (11  year  old  girl;  front 
teeth  broken).  (4)  $920.  Thomp- 
son V.  Reed,  29  S.  D.  85,  135  NW 
679  (loss  of  part  of  teeth  and  Jaw- 
bone). (6)  $900.  Chicago,  etc.. 
Electric  R.  Co.  v.  Herbert,  115  111. 
A.  248  (plaintiff's  lip  was  cut 
through  to  the  teeth  and  two  of  his 
teeth  loosened) ;  Zoellner  v.  Fond  du 
Lac,  147  Wis.  300.  133  NW  35  (plain- 
tiff, 71  years  old,  earned  $2,50  a 
day;  two  teeth  destroyed  and  two 
others  injured).  (6)  $800.,  Howell 
v.   Hopkins,    8   KyL   627. 

iL  [a]  XeU.  •soMSiTW^— $26,000. 
Smith  v.  Metropolitan  St.  R.  Co.,  92 
App.  Dlv.  213,  86  NTS  1087  (reduced 
to    $20,900). 

3.  [a]  Keld  not  •zoasatva. — (1) 
$12,600.  Chesapeake,  etc.,  R.  Co.  v. 
Kornhofl,  167  Ky.  353,  180  SW  523 
(mechanic,  35  years  of  age,  earn- 
ing over  $100  a  month);  Louisville, 
etc..  R.  Co.  V.  Marshall,  110  SW  885. 
33  KyL  639  (seamstress).  (2)  $11,- 
600.  Missouri,  etc.,  R.  Co.  v.  Cham- 
bers, 17  Tex.  Civ.  A.  487,  43  SW 
1090  (plaintiff,  27  years  old,  earn- 
ing from  $60  to  $75  per  month). 
(3)  $9,000.  Western,  etc,  R.  Co.  v. 
Lewis,  84  Ga.  211,  10  SE  736.  (4) 
$7,500.  Burns  v.  Polar  Wave  Ice, 
etc.,  Co.,  (Mo.  A.)  187  SW  145  (team- 
ster). (6)  $7,000.  Malloy  v.  St. 
Louis,  etc.,  R.  Co.,  173  Mo.  75,  73 
SW  169.  (6)  $5,750.  Solomon  R. 
Co.  v.  Jones,  34  Kan.  443,  8  P  730 
(back  and  leg  of  a  track  hand  on 
a  railroad).  (7)  $5,000.  Galveston, 
etc.,  R.  Co.  v.  Sanders,  (Tex.  Civ. 
A.)  66  SW  889    (locomotive  fireman). 

(8)  $4,000.  Hanlon  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  118  Wis.  210, 
95  NW  100  (fireman,  37  years  of  age, 
with   a   salary  of    $100   per   month). 

(9)  $3,500.  LaskowAkl  v.  People's 
Ice  Co.,  190  Mich.  331,  157  NW  6 
(woman;  both  collar  bones  and  two 
ribs  broken).  (10)  $3,000.  U.  S. 
Fidelity,  etc.,  Co.  v.  Mtlstead,  109 
SW  875,  33  KyL  186  (negligent 
shooting  of  plaintiff);  Redmon  v. 
Metropolitan  St.  R.  Co.,  185  Mo.  1, 
84  SW  26,  105  AmSR  558.  (11)  $2.- 
000.  St.  Louis  Southwestern  R.  Co. 
V.  Harkey,  39  Tex.  Civ.  A.  623.  88 
SW  506  (plaintiff,  32  years  of  age. 
earning  from  $1,000  to  $1,500).  (12) 
$1,420.  Landix  v.  New  Orleans  R. 
etc.,  Co.,  1.40  La.  529.  73  S  668  (negro 
laborer).  (13)  $1,350.  Louisville, 
etc..  R.  Co.  V.  Mink.  179  Ky.  625. 
201  SW  16  (railroad  brakeman). 
(14)  $1,200.  Birmingham  R.,  etc., 
Co.  V.  Lavender,  158  Ala.  434,  47  S 
1026.  (15)  $1,000.  Chicago,  etc.,  R. 
Co.  V.  Burns.  (Civ.  A.)  104  SW  1081 
[aff  101  Tex.  329,  107  SW  49].  (16) 
$900.  Smith  V.  Chicago  City  R.  Co., 
191  111.  A.  180.  (17)  $668.  Arkan- 
sas   Midland    R,    Co.    v.    Rambo,    90 


[i  415]  d.  Injury  to  Body— (1)  In  OennraL 
Particular  awards  for  injuries  to  the  body  gener- 
ally which  have  been  held  excessive  are  listed  in  the 
footnote,^  as  are  awards  held  not  ezcessive,*^  or  ade- 
quate.'* 

[(  416]  (2)  Back.  Particular  awards  for  in- 
juries to  the  back  which  have  beep  held  excessive 
are  listed  in  the  footnote,'  as  are  awards  held  not 
excessive.*  ( 

Ark.  108,  117  SW  784.  (18)  $400. 
French  v.  Brooklyn  Heights  R.  Co., 
57  App.  Div.  204,  68  NTS  287  (man. 
70  years  old).  (19)  $250.  Gstllff 
Coal.  Co,  v.  Wright,  157  Ky.  682,  183 
SW  1110  (mule  driver  in  mine);  Me- 
Namara  v.  St.  Louis  Transit  Co.,  182 
Mo.  £76,  81  SW  880,  66  LRA  486 
(messenger  boy,  13  years  of  age).' 
(20)  $200.  Cleveland,  etc,  R.  Co.  v. 
Reese,  93  111.  A.  667. 

4.  [a]  Raid  adaqnftta.  — $1,000. 
Stoker  v.  Hodge  Fence,  etc.,  Co., 
116  La.  926,  41  S  211. 

5.  [a]  Kald  axoeaalT*.— (1)  $16,> 
000.  Santa  F6  Tie,  etc..  Preserving 
Co.  V.  Collins,  (Tex.  Civ.  A.)  198  SW 
164  (held  excessive  by  $6,000).  (8) 
$10,000.  Louisville,  etc,  R.  Ck>.  v. 
Reaume,  128  Ky.  90.  107  SW  290, 
32  KyL  946  (woman  of  24;  broken 
coccyx).  (3)  $6,600.  Landro  v. 
Great  Northern  R.  Co.,  114  Minn.- 
162,  130  NW  553.  (4)  $4,600.  Illi- 
nois Cent.  R.  Co.  V.  Downs,  122  III, 
A.  546.  (5)  $2,848.  Americus  v. 
Gammage,  16  Ga.  A,  806,  84  SB  144 
(man,  37  years  old).  (6)  $2i500. 
Poreba  v.  Illinois  Midland  (teal  Co., 
156  111.  A.  140  ($1,000  remitted); 
Haywood  v.  Dering.  Coal  Cte.,  145 
111.  A.  606.  (7)  $2,150.  Trosper 
Coal  Co.  V.  Crawford,  152  Ky.  214, 
163  SW  211i  (8)  $2,000.  Belvi- 
dere  City  R.  Co.  v,  Bute,  128  111.  A. 
620;  Tarbrough  v.  Swift,  119  La.  S44, 
44  S  121  (reduced  to  $1,000).  (9) 
$1,600.  Marshall  v.  Saginaw  Valley 
Tract.  Co..  157  Mich.  641,  122  NW 
131  (reduced  from  $2,000).  (10) 
$800.  Petrausky  v.  Illinois  Midland 
Coal  Cp.,  161  111.  A.  610  (reduced 
from  $1,300). 

6.  [a]  xald  not  asoaaalTa. — (1) 
$20,800.  Miller  v.  Rhode  Island  <X>.. 
(R.  I.)  82  A  787.  (2)  $20,000.  Scul- 
lin  v.  Wabash  R.  Co.,  184  Mo.  695, 
83  SW  760.  (3)  $12,000.  Kolasen 
v.  Great  Northern  Paper  Cto.,  116 
Me.  367,  98  A  1029.  (4)  $10,000. 
Dickinson    v.    Brummett,    (Ark.)    201 


SW  812.  (5)  $9,000.  Peery  v.  1111.- 
noia  Cent.  R.  Co.,  128  Minn.  119. 
150  NW  882,  1103  [rev  on  other 
grounds  242  U.  S.  292,  37  BCt  122, 
61  L.  ed.  309].  (6)  $8,000.  Gal- 
veston, etc.,  R.  Co.  V.  Coker,  (Tex. 
Civ.  A.)  135  SW  179.  (7)  $7,834. 
New  Bell  Jelliqp  Coal  Cto.  v.  Sow- 
ders,  162  Ky.  443,  172  SW  914.  (81 
$6,500.  Nlbler  v.  Kansas  City  South- 
ern R.  Co.,  197  Mo.  A.  696,  193  SW 
598.  (9)  $6,000.  St.  Louis,  etc, 
R.  Co,  V.  Trotter.  101  Ark.  183,  14B 
SW  189  (girl,  17  years  old);  Chi- 
cago V.  Bork,  128  III.  A.  357  [aff  227 
111.  60,  81  NE  27];  Stocks  v.  Leaven- 
worth Terminal  R.,  etc.,  Co.,  94  Kan. 
604,  146  P  1178;  Texas-Mexican  R. 
Co.  v.  Creekmore,  (Tex.  Civ.  AJ)  204 
SW  682.  (10)  $5,600.  Scotney  v. 
Smith,  (Sask.)  4  DomLR  134,  21 
WestLR  287  (bricklayer,  27  years  of 
age;  one  foot  injured,  head  cut,  nose 
broken,  two  teeth  knocked  out,  and 
his  back  hurt  so  as  to  p»event  his 
doiner  any  work  involving  stooping 
or  lifting).  (11)  $5,333.  Lipsky  v. 
C.  Reiss  Coal  Co.,  136  Wis.  307.  117 
NE  803.  (12)  $5,000.  St.  Louis 
Southwestern'  R.  Co.  v.  Johnson, 
(Tex.  Civ.  A.)  94  SW  162.  (13)  $4,- 
060.  Johnson  v.  Great  Northern  R. 
Co.,  107  Minn.  285,  119  NW  1061. 
(14)  $4,000.  Louisville  R.  Co.  v. 
De  Gore,  84  SW  326.  27  KyL  54 
(woman;  other  injuries);  Continental 
Tobacco  Co.  v.  Knoop,  71  SW  8,  24 
KyL  1268  (leg  broken  in  two  places 
'  back    seriously    Injured,    and    grer 
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[(  417]     (S)     Spine.     Particular  awards  for  in-  I  the  footnote/  as  are  awards  held   not  exeessive,* 
juries   to   the  spine   held   ezcessive   are   listed   in  | 


shock):  Lloyd  v.  Smith,  (Sask.)  4 
DomLR  14S,  21  WestLR  298  (brick- 
layer, 26  years  of  age;  weak  back 
and  neurasthenia).  (15)  $3,500. 
WatklSB  V.  Chicago,  146  111.  A.  662 
<younK  woman;  injuries  to  back, 
ankle,  and  leg,  and  nervous  shock); 
Cleveland,  etc.,  R.  Co.  v.  Jones,  61 
Ind.  A.  246,  99  NE  603.  (16)  |3,- 
160.  Chicago  Union  Tract.  Co.  v. 
Jacobson,    118    111.    A.    383    [aff    £17 

111.  404,  75  NE  608].  (17)  |S,000. 
Jianrahan  v.  Salter,  182  111.  A.  161 
<pain  in  chest  and  neck,  prominence 
in  the  back,  crookedness  of  right 
arm,  and  loss  of  freedom  of  motion 
of  right  elbow).  (18)  $2,600.  Pal- 
mer Hotel  Co.  v.  Renfro.  173  Ky. 
■447,  191  SW  271:  Cincinnati,  etc.,  R. 
Co.  V.  Dungan,  162  Ky.  36,  171  SW 
1007;  Interstate  Coal  Co.  v.  Adding- 
ton,  149  Ky.  120,  148  SW  43;  Ken- 
tucky, etc.,  R.  Bridge,  etc.,  Co.  v. 
Nuttall,  96  SW  1131,  29  KyL  1167 
(injuries  to  the  foot,  spinal  system, 
back,  and  kidneys).  (19)  $2,450. 
Acton  v.  Fargo,  etc.,  R.  Co.,  20  N.  D. 
434,  129  NW  225.  (20)  $2,000.  Ha- 
gen  V.  Schlebter,  140  111.  A.  84  trev 
on  other  Krounds  236  111.  467,  86  NE 

112,  22  L.RANS  866]  (back.  leg,  and 
ankle) ;  Louisville,  etc.,  R.  Co.  v. 
lIcMlIlen,  142  Ky.  267,  134  SW  185; 
Bate  V.  Harvey,  (Mo.  A.)  196  SW 
671  (woman  of  47  years);  Hall  v. 
Wabash  R.  Co.,  (Mo.  A.)  145  SW 
1169  (broken  ribs.  Injury  to  his 
shoulder  and  back);  Citizens'  R.  Co. 
V.  Wade,  40  Tex.  Civ.  A.  661,  91 
SW  645;  Houston,  etc.,  R.  Co.  v. 
Harris,  SO  Tex.  Civ.  A.  179,  70  SW 
336  (wife,  mother  of  two  children). 
<21)  $1,600.  Spring  Valley  v.  Qavin, 
182  111.  232,  54  NE  1035  [aff  81  III. 
A.  466]:  Ray  v.  Jones,  etc.,  Co.,  92 
Minn.  101,  99  NW  782;  Mack  v.  Chi- 
cago, etc.,  R.  Ck>.,  123  Mo.  A.  531, 
101  SW  142;  St.  Louis  Southwest- 
ern R.  Co.  v.  Kennemore,  (Tex.  Civ. 
A.)  81  SW  802  (back,  spine,  head, 
«nd  neck).  (22)  $1,000.  St.  Louis, 
etc.,  R.  Ca  v.  Cobb,  126  Ark.  225, 
190  SW  107  (man,  58  years  old,  earn- 
ing $65  per  month);  Lewis  v.  Wa- 
bash R.  Co..  142  Mo.  A.  586,  121  SW 
1090  (back  and  groin,  besides  bruises 
on  various  parts  of  body).  (23) 
$800.  Ffelffer  v.  Radke,  144  Wis. 
430,  129  NW  413  ($1,500  reduced: 
woman;  nervous  shock,  back  sore  for 
a  year).  (24).  $760.  St.  Louis 
Southwestern  R.  Co.  v.  Jackson,  93 
Ark.  119,  124  SW  241  (back  and 
ankle  injured);  Illinois  Cent.  R.  Co. 
V.  Colly,  86  SW  636,  27  KyL  730 
< woman;  back  and  hip);  St.  Louis, 
etc.,  R.  Co.  V.  Overturf,  (Tex.  Civ. 
A.)  163  SW  639  (two  ribs  broken 
and  back  and  spine  injured).  (25) 
S&OO.  Baker  v.  Best.  107  SW  1192, 
33  KyL  1  (back  and  shoulders). 
<26)  $450.  St.  Louis,  etc.,  R.  Co. 
T.  Grbnsley,  90  Ark.  64.  117  SW 
1064.  (27)  $260.  Stout  v.  Taylor, 
1«8   111.   A.   410. 

T.  (Bl  Held  MOMaiT*'— (1)  $49,- 
•60.  Denver,  etc., '  R.  Co.  v.  Scott, 
X*  Colo.  99,  81  P  768.  (2)  $36,000. 
Fadrick  v.  Qreat  Northern  R.  Co., 
12<  Minn.  228.  150  NW  807,  LRA 
1916F  1  (excessive  above  $30,000). 
(3)  $12,600.  Mosso  V.  E.  H.  Stanton 
Cto.,  86  Wash.  499.  148  P  594  (re- 
■duced  to  $7,600;  laborer,  35  years 
old;  fractured  vertebra).  (4)  $10,- 
600.  lUlnola  Cent.  R.  Co.  v. 
Houohina,  121  Ky.  626,  89  SW  530.  28 
KyL  499,  123  AmSR  205.  1  LRANS 
376  (postal  clerk).  (6)  $10,000. 
Hawkins  v.  Interurban  R.  Co.. 
(Iowa)  168  NW  234  (plaintiff,  56 
years  old,  earning  $91.66  per  month; 
reduced  to  $5,000).  (6)  $3,000.  Oay 
V.  Milwaukee  Electric  R..  etc.,  Co.. 
138  Wis.  348,  120  NW  283.  (7) 
tS.OOO.  Jollet  V.  Blrdsell,  129  III.  A. 
112. 

S.     [a]     Said    act    •xoMiiT*.— (1) 


$36,000.  St.  Louis,  etc.,  R.  Co.  v. 
Webster,  99  Ark.  265,  137  SW  110$, 
1199,  AnnCasl913B  141  (railway 
trainman,  35  years  old;  lateral  (jur- 
vature).  (2)  $30,000.  Wabash  West- 
ern R.  Co.  v.  Friedman,  41  111.  A. 
270  [rev  on  other  grounds  146  111. 
583,  30  NE  353,  34  NE  1111]  (young 
man,  22  years  of  age,  earning  $2,500 
per  year) ;  Texas,  etc.,  R.  Co.  v.  Kelly, 
34  Tex.  Civ.  A.  21,  80  SW  1073  (pa- 
ralysis of  lower  limbs,  eyes  and  di- 
festlon  affected).  (3)  $25,000. 
exas,  etc.,  R.  Co,  v.  Barwlck,  60 
Tex.  Civ.  A.  544,  110  SW  953  (back 
broken,  lower  limbs  paralyzed,  other 
injuries).  (4)  $20,000.  Internation- 
al, etc.,  R.  Co.  V.  Moyhahan,  33  Tex. 
Civ.  A.  302,  76  SW  803  (engineer, 
38  years  of  age;  one  side  virtually 
paralyzed,  unable  to  move  his  head 
or  preserve  balance  naturally);  Gal- 
veston, etc.,  R.  Co.  V.  NasB,  (Tex. 
Civ.  A.)  67  SW  910  (sight  and  hear- 
ing affected,  legs  partially  paralyzed, 
nerves  shattered).  (5)  $18,000.  Mis- 
souri, etc.,  R.  Co.  V.  Thomas,  48  Tex. 
Civ.  A.  646,  107  SW  868  (fracture  of 
cervical  vertebrse,  sudden  blow  might 
result  in  paralysis  or  death);  Qa.\- 
veston,  etc.,  R.  Co.  v.  King,  41  Tex. 
Civ.  A.  433,  91  SW  622  (plaintiff,  39 
years  of  age,  earning  $150  a  month; 
spine  fractured,  partial  paralysis  of 
right  arm,  other  injuries).  (6) 
$16,000.  Central  of  Georgia  R.  Co. 
V.  White,  175  Ala.  60,  66  8  674 
(woman,  64  years  old).  (7)  $16,000. 
Orannon  v.  Donk  Bros.  Coal,  etc., 
Co.,  178  111.  A.  806  (mine  timberman; 
spine  Injured,  paralyzed  from  the 
hips  down,  other  injuries);  Shaw  v. 
Chicago,  etc.,  R.  Co.,  173  111.  A.  107 
(woman);  Terre  Haute,  etc.,  R.  Co. 
v.  Sheeks,  156  Ind.  74,  66  NE  434 
(deep-seated  disease  of  the  nerve 
centers);  Galveston,  etc.,  R.  Co.  v. 
Garrett.  44  Tex.  Civ.  A.  406,  98  SW 
932  (fireman,  21  years  old:  foot 
mashed,  hand,  leg,  and  side  cut,  head 
bruised,  and  back  hurt).  (8)  $14,683. 
Missouri,  etc.,  R.  Co.  v.  Hawley,  68 
Tex.  CIV.  A.  143,  123  SW  726  (freight 
brakeman,  26  years  old).  (9)  $14,- 
000.  Pelton  V.  Illinois  Cent.  R.  Co., 
171  Iowa  91,  150  NW  236,  (Iowa) 
153  NW  334  (stiff  knee,  curvature  of 
spine,  some  paralysis);  Moorefleld  v. 
Bowman-Hicks  Lumber  Co.,  141  La. 
758.  75  S  672  (skilled  mechanic.  36 
years  of  age;  backbone  broken,  left 
leg  totally,  and  right  leg  partially, 
paralyzed,  spinal  curvature).  (10) 
$13,200.  San  Antonio,  etc.,  R.  Co.  v. 
Hahl,  (Tex.  Civ.  A.)  83  SW  27  (rail- 
road  fireman,  25  years  of  age;  seri- 
ous spinal  Injury,  and  nerve  affec- 
tion, mind  not  as  strong  as  prevlou;*- 
ly).  (11)  $12,000.  Louisville,  etc.. 
R.  Co.  V.  McEwan,  51  SW  619,  21  KyL 
487  (woman;  gunshot  wound,  affect- 
ing spinal  column).  (12)  $10,500. 
Alabama  Great  Southern  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  S  313  (man. 
25  years  old,  earning  $50  per  month). 
(13)  $10,000.  Oberg  v.  Northern  Pac. 
Co..  186  Fed.  981;  Central  of  Georgia 
R.  Co.  V.  Mote.  131  Ga.  166.  62  SE 
164  (locomotive  fireman.  41  years  of 
age) ;  Carthage  Tump.  Co.  v.  An- 
drews. 102  Ind.  138.  1  NE  364.  52 
AmR  658  (physician);  Cramer  v.  Chl- 
catro.  etc..  R.  Co.,  134  Minn.  61,  158 
NW  796;  Clark  v.  Brooklyn  Heights 
R.  Co..  78  App.  Dlv.  478,  79  NTS  811. 
12  NYAnnCas  333  [aff  177  N.  T.  359. 
69  NE  647]  (pleurisy.  nervous 
tremor,  chronic  sclerosis  of  spinal 
cord,  brain).  (14)  $9,400.  .  East  Ten- 
nessee, etc.,  Co.  V.  Staub,  7  Lea 
(Tenn.)  397.  (16)  $9,000.  Fenno  v. 
Cullen,  162  111.  A.  283  '(child  of  7 
years;  curvature  of  spine  and  short- 
ened leg:  reduced  from  $11,000); 
West  Chicago  St.  R.  Co.  v.  Mutt- 
BChall,  131  111.  A.  639.  (16)  $8,968. 
Illinois  Cent.  R.  Co.  v.  Parks,  88  111. 
373  (teacher).     (17)  $8,626.87.    Stout- 


er v.  Manhattan  R.  Co.,  3  Silv.  Sup. 
413,  6  NTS  163  [aff  127  N.  T.  661 
mem,  27  NE  805  mem]  (married 
woman).  (18)  $8,430.  Missouri,  etc, 
R.  Co.  V.  Nail,  24  Tex.  Civ.  A.  144, 
58  SW  165  (woman).  (19)  $8,000. 
Dunham  v.  Chicago  City  R.  Co.,  178 
111.  A.  186  (woman):  Stomne  v.  Han- 
ford  Produce  Co.,  108  Iowa  137,  78 
NW  841  (partial  paralysis);  South- 
ern R.  Co.  V.  Brewer,  (Ky.)  117  SW 
958  (woman);  Anderson  v.  Pittsburg 
Coal  Co..  108  Minn.  455.  122  NW  794. 
26  LRANS  624  (coal  heaver:  curva- 
ture of  the  spine) ;  Bennett  v.  New 
Tork  Cent.,  etc..  R.  Co.,  16  NTS  7SS 
[aff '133  N.  T.  563  mem,  30  NE  1149 
mem]  (girl  of  13  years;  curvature, 
making  her  a  chronic  Invalid);  St. 
Louis  Southwestern  R.  Co.  v.  Prultt, 
(Tex.  Civ.  A.)  167  SW  236;  Fergu- 
son V.  Truax,  132  Wis.  478,  110  NW 
396,  111  NW  657,  112  NW  613  (boy. 
14  years  of  age;  spine  and  chest). 
(20)  $7,500.  Missouri,  etc.,  R.  Co. 
V.  Stone,  68  Tex.  Civ.  A.  480,  125  SW 
687  (woman).  '(21)  $7,260.  Beall 
v.  Louisville  Home  Tel.  Co.,  166  Ky. 
345,  179  SW  261.  (22)  $6,600.  Dal- 
las, etc..  R.  Co.  V.  Able,  72  Tex.  160, 
9  SW  871.  (23)  $6,000.  Lanark  v. 
Dougherty,  45  111.  A.  266  [aff  153 
111.  163,  38  NE  892]  (spinal  lesion); 
Pendegrass  v.  St.  Louis,  etc.,  R.  Co.. 
179  Mo.  A.  617,  162  SW  712;  St.  Louis 
Southwestern  R.  Co.  v.  Qresham, 
(Tex.  Civ.  A.)  140  SW  483  (girl.  17 
years  old).  (24)  $6,394.52.  Sewing 
V.  Harrison  County,  166  Iowa  229. 
136  NW  200  (woman;  nerves  and 
general  health  permanently  affected). 
(25)  $5,000.  St.  Louis,  etc.,  R.  Co.  V. 
Baldwin,  (Ark.)  177  SW  874;  Chi- 
cago, etc.;  R.  Co.  V.  Blaul,  176  III. 
183,  61  NE  896  [aff  70  111.  A.  618] 
(injury  liable  to  result  tn  permanent 
paralysis) ;  Flanagan  v.  Chicago 
City  R.  Co.,  145  111.  A.  66  [aff  243 
111.  456,  90  NE  688]  (plalntilf,  29 
years  of  age,  earning  $15  per  week); 
Louisville,  etc.,  R.  Co.  v.  Wtlklns, 
143  Ky.  672,  136  SW  102$.  AnnCas 
1912D  618  (3%  year  old  boy);  Mayo 
V.  Little  Rock,  etc.,  R.  Co.,  121  La. 
231,  46  S  220;  Wardle  v.  New  Or- 
leans City  R.  Co.,  35  La.  Ann.  202 
(midwife,  60  years  of  age,  with  luc- 
rative practice);  Costello  v.  Frank- 
man,  97  Minn.  622,  107  NW  739  (un- 
skilled laborer,  aged  21  years);  Haz- 
ton  V.  Kansas  Cnty,  190  Mo.  63,  88 
SW  714  (sprain  of  the  left  ankle,  in- 
jury to  nervous  system);  Sweeney  v. 
New  York  Cent.,  etc.,  R.  Co.,  83  App. 
Dlv.  565,  81  NTS  1112  (young  woman, 
22  years  old);  Wheeling,  etc.,  R.  Co. 
V.  Suhrwiar,  20  Oh.  Cir.  Ct.  658,  18 
Oh.  Cir.  Dec.  716  (broken  leg  and  in- 
jured spine):  Davis  v.  Burke.  90 
Wash.  496.  156  P  626  (spine  and  hip 
bone  fractured);  Hammond  v. 
Mukwa,  40  Wis.  S5.  (26)  $4,900. 
Wintermann  v.  United  R.  Co.,  (Mo. 
A.)  203  SW  486.  (27)  $4,760.  San 
Antonio  Tract.  Co.  v.  Badgett,  (Tex. 
Civ.  A.)  158  SW  803  (woman).  (28) 
$4,500.  ,  Hamburg-American  Steam 
Packet  Co.  v.  Baker,  186  Fed.  TO.  107 
CCA  290  [aff  179  Fed.  271]  (steve- 
dore, 48  years  of  age.  entirely  dis- 
abled for  life);  Keegan  v.  Rex.  16 
Can.  Exch.  412  (electrician,  age  of 
27).  (29)  $4,000.  The  City  Of  PorW- 
mouth.  125  Fed.  264  (woman);  Mis- 
souri Pac.  R.  Co.  V.  Shutord,  72  Tex. 
165,  10  SW  408;  International,  etc., 
R.  Co.  v.  Mulllken,  10  Tex.  Civ.  A 
663.  32  SW  162.  (30)  $3,800.  Luper 
v.  Henry,  69  Wash.  33,  109  P  208. 
(31)  $3,600.  Clark  v.  Chicago  R.  Co., 
192  111.  A.  358  (woman,  61  years  old): 
Morris  V.  New  Tork,  etc.,  R.  Co.,  7S 
Hun  560,  26  NTS  342  [rev  on  other 
grounds  148  N.  T.  88,  42  NE  410.  51 
AmSR  675]  (woman);  Connell  v. 
Seattle,  etc.,  R.  Co.,  47  Wash.  SIO, 
92  P  377  (woman).  ($2)  $3,008. 
Huettner  v.  Minneapolis,  etc..  Tract 
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«r  inadequate.* 

[$  418]  (4)  Bibs.  Particular  awards  for  in- 
juries to-  the  ribs  which  have  been  held  excessive  are 
listed  in  the  footnote,'"  as  are  awards  held  not  ex- 
cessive," or  adeimatej''  or  inadequate." 

[$  419]     (5)    Pdvu.    Particular  awards  for  in- 


juries to  the  pelvis  which  have  been  held  excessive 
are  listed  in  the  footnote,'*  as  are  awards  held  not 
excessive.'* 

[(  420]  (6)  Hernia.  Particular  awards  for 
hernia  which  have  been  held  excessive  are  listed  in 
the  footnote,'^  as  are  awards  held  not  excessive,'* 


Co..  133  Minn.  368.  168  NW  611 
(woman).  (33)  32,750.  Fitxgerald 
V.  Sampsell,  191  111.  A.  366  (boy); 
Qualte  v.  Swift,  173  111.  A.  197   (tem- 

gorary  injury  to  spine  from  blow  on 
ead).  (34)  32,500.  McCord  v.  Tiber, 
15  F.  Cas.  No.  8,715,  6  Blsa.  409; 
Youngvert  v.  Chicago,  174  111.  A.  299 
(child  of  6).  (35)  32,500.  Macy  v. 
St  Paul,  etc.,  R.  Co.,  35  Minn.  200, 
28  NW  249  (yard  master);  Keeton  v. 
St.  Louis,  etc.,  R.  Co.,  116  Mo.  A. 
281,  92  SW  512  (woman);  Robinson 
V.  St.  Louis,  etc,  R.  Co.,  103  Mo. 
A.  110,  77  SW  493  (partially  para- 
lyzed in  leg).  (36)  $2,200.  Missouri, 
etc.,  R.  Co.  V.  Hay,  (Tex.  Civ.  A.)  86 
SW  954  (mall  clerk;  bruises  to  back 
and  sides,  two  broken  ribs  and 
wrench  of  spinal  cord).  (37)  32,000. 
Louisville,  etc.,  R.  Co.  v.  Abell,  14 
KyL  239  (curvature  of  the  spine). 
(38)  32,000.  Olson  v.  Chicago,  *  etc., 
R.  Co..  94  Minn.  241,  102  NW  449 
(woman  of  59;  curvature  of  spine 
and  floating  kidney);  Waldron  v.  St. 
Paul,  33  Minn.  87,  22  NW  4;  Atchi- 
son, etc.,  R.  Co.  V.  Fiedler,  (Tex. 
Civ.  A.)  158  SW  265  (express  mes- 
senger). (39)  31,800.  Seitsinger  v. 
Iowa  City  Electric  R.  Co.,'  (Iowa) 
165  NW  205.  (40)  31,000.  Hill  V. 
Pacific  States  Lumber  Co.,  69  Wash. 
665,  125  P  959. 

9.  [a]  Xaia  InadsqMte, — 110.000. 
Ehiglert  v;  New  Orleans  R.,  etc.,  Co., 
128  La.  473,  64  S  963  (increased  to 
$15,000). 

la  [a]  X«ld  •zoeraiT*.  —  (1) 
$38,754.  Tunnel  Min.,  etc.,  Co.  v. 
Cooper,  50  Colo.  390.  115  P  901,  39 
LRANS  1064,  AnnC:asl912C  604 
(miner;  collar  bone  fractured  and 
three  ribs  broken,  right  collar  bon'e 
shortened  one-half  inch,  left  leg 
shortened  to  a  similar  extent).  (2) 
$9,000.  Galveston,  etc..  R.  Co.  v. 
Craighead,  (Tex.  Civ.  A.)  175  SW  453, 
1199  (man,  earning  $120  a  month; 
two  ribs  broken,  shoulder  more  or 
less  Impaired).  (3)  $5,000.  Fry  v. 
Great  Northern  R.  Co.,  95  Minn.  87, 
103  NW  733  (broken  rib);  Marriott 
V.  Missouri  Pac,  R.  Co.,  142  Mo.  A. 
199,  126  SW  231  (fracture  of  two 
ribs  and  dislocation  of  a  kidney). 
(4)  $4,260.  Webb  v.  Minneapolis  St. 
R.  Co..  107  Minn.  282,  119  NW  95B 
(broken  rib  and  other  injuries  to 
woman).  '(6)  $3,500.  Benson  v. 
Chicago  R.  Co.,  180  111.  A.  235  (man 
of  54;  four  ribs  broken).  (6)  $3,000. 
Feddeck  v.  St.  Louis  Car  Co.,  125  Mo. 
A.  24,  102  SW  675  (carpenter,  48 
years  old;  broken  ribs).  (7)  $1,200. 
La  Salle  v.  Wright.  56  111.  A.  294. 

11.  [a]  Kald  sot  azcMsiva. — (1) 
$8,250.  Reed  v.  Chicago,  etc.,  R.  Co.. 
74  Iowa  188.  37  NW  149  (man  of 
«5).  (2)  $6,500.  Chicago  Union 
Tract.  Co.  V.  Berkes.  136  111.  A.  105 
(fracture  of  several  ribs,  pleurisy, 
etc).  (3)  $5,500.  Oermann  v.  Sub- 
url)an  Rapid-Transit  Co.,  13  NTS  897 
[aff  128  N.  Y.  681  mem,  29  NE  149 
mem]  (breakage  of  two  ribs,  and 
laceration  of  the  pleura).  (4)  $5,000. 
Brennan  v.  Chicago.  170  111.  A.  252 
(woman;    broken    ribs    followed    by 

Sneumonia);  Shafer  v.  Kansas  City 
;.  Co.,  (Mo.  A.)  201  SW  611  (paraly- 
sis of  the  left  side,  and  three  frac- 
tured ribs) ;  '-Texas,  etc.,  R.  Co.  v. 
Brown.  78  Tex.  397,  14  SW  1034 
(emphysema  was  produced).  (5) 
$4,500.  Perry  v.  Metropolitan  St.  R. 
Co..  68  App.  Dlv.  351,  74  NYS  1 
(plalntilf,  45  years  old;  four  ribs 
fractured);  Ivey  v.  Brooklyn  Heights 
R.  Co..  63  App.  Dlv.  311,  71  NYS 
633  (woman,  abont  31  years  of  age: 
fracture  of  three  ribs,  contusion  on 
shoulder  and  head).  (6)  $4.,000. 
Lontavllle,    etc.,    R.    Co.    v.    Osborne, 


149  Ky.  648,  149  SW  954  (woman; 
broken  ribs,  hand,  Internal  injur-, 
les);  Flood  v.  Omaha,  etc.,  R.  Co., 
98  Nebr.  124,  152  NW  293  (broken 
ribs,  traumatic  neurasthenia).  (7) 
$3,750.  Missouri  Pac.  R.  Co.  v.  Aiken, 
71  Tex.  373,  9  SW  437  (plaintiff,  62 
years  of  age).  (8)  $3,500.  Craney 
V.  Schloeman,  145  111.  A.  313  [aff  240 
111.  602.  88  NB  1046]  (threp  frac- 
tured ribs,  contusions  to  the  back, 
stomach  trouble,  pleurisy,  pain, 
etc.);  Bertram  v.  People's  R.  Co., 
154  Mo.  639.  55  SW  1040  [aff  62  SW 
1119]  (man,  64  years  of  age;  ribs 
fractured,  hand  Injured,  nervous 
wreck).  (9)  $3,000.  Qalveston,  etc., 
R.  Co.  V.  Garcia,  45  Tex.  Civ.  A.  229, 

100  SW  198  (three  ribs  broken,  rapid 
heart).  (10)  $2,750.  Fulmore  v.  St. 
Paul  City  R.  Co.,  72  Minn.  448,  75 
NW  689  (woman,  36  years  old;  in- 
juries to  two  ribs,  leg  Injured).  (11) 
$2,500.  Shimmln  v.  C.  &  S.  Hin. 
Co.,  (Mo.  A.)  187  SW  76  (two  ribs 
broken,  other  severe  Injuries):  Kelf- 
fert  V.  Nassau  Electric  R.  Co.,  61 
App.  Div.  301,  64  NYS  922  (fracture 
of  three  ribs).  (12)  $2,000.  Mor- 
rill V.  Kansas  City,-  (Mo.  A.)  179  SW 
759  (truck  driver;  broken  ribs):  Lee 
V.  St.  Louis,  etc.,  R.  Co.,  150  Mo.  A. 
175,  129  SW  773  (woman,  46  years 
old;  two  ribs  broken,  both  ankles 
sprained,  and  a  foot  considerably  in- 
jured); Paris,  etc.,  R.  Co.  v.  Atkins, 
(Tex.  Civ.  A.)  186  SW  306  (several 
ribs  broken).  (13)  $1,600.  West 
Chicago  St.  R.  Co.  v.  Mileham,  138 
III.  A.  569  (fracture  of  ribs,  bones 
of  feet,  ankle,  and  calf  of  leg  bruised 
and  swollen);  Turley  v.  Metropolitan 
St.  R.  Co.,  166  Mo.  A.  655,  150  SW 
553  (breaking  of  two  ribs,  injury 
to  hip).  (14)  $1,400.  Waukegan  v. 
Sharaflnski,  136  111.  A.  436  (disloca- 
tion of  head  of  humerus  and  broken 
rib).  (15)  $1,250.  Melville  v.  Roll- 
wage.  171  Ky.  607.,  188  SW  638,  LRA 
1917B  133  ($375  hospital  and  doctor 
bill;  broken  rib  and  floating  kidney); 
Texas,  etc.,  R.  Co.  v.  Leakey,  39  Tex. 
Civ.  A.  684,  87  SW  1168  (injuries  to 
left  foot  and  hip,  and  fracture  of 
three  ribs).  (16)  $1,200.  Felker  v. 
Bangor  R.,  etc.,  Co.,  112  Me.  255,  91 
A  980  (woman  of  71;  two  ribs 
broken,  back  injured,  etc.).  (17) 
$1,025.  Ashley,  v.  Aberdeen,  46 
Wash.  385,  90  P  210.  (18)  $1,000. 
St.  Louis,  etc.,  R.  Co.  v.  McCullough, 

101  Ark.  254.  142  SW  192  (woman; 
three  ribs  broken):  Merchants'  Ice, 
etc.,  Co.  v.  Bargholt,  129  Ky.  60,  110 
SW  364.  33  KyL  488,  16  AnnCas  965 
(two  ribs  broken,  health  seriously 
Impaired):  Dahmer  v.  Metropolitan 
St.  R.  Co..  136  Mo.  A.  443,  118  SW 
496  (three  ribs  broken,  cuts,  and 
bruises);  Oasof  v.  Standard  Ice  Co.. 
71  Wash.  537.  129  P  101  (two  broken 
ribs,  and  other  bruises).  (19)  $1,000. 
McDermott  v.  Chicago,  etc.,  R.  Co.. 
85  Wis.  102,  55  NW  179  (several  ribs 
fractured  and  hip  Injured).  (20) 
$900.  Chicago  City  R.  Co.  v.  Hynd- 
shaw,  116  111.  A.  367  (woman;  three 
ribs  broken).  (21)  $750.  San  An- 
tonio Tract.  Co.  v.  Sanchez,  (Tex. 
Civ.  A.)  84  SW  849  (fracture  of  rib. 
only  partial  use  of  one  hand).  (22) 
$725,  Randall  v.  F.  W.  Abbott  Co.. 
Ill  Me.  7,  87  A  376  (breaking  of  six 
or  seven  ribs  and  several  teeth). 
(23)  $700.  Johnson  v.  Peoria  R.  Co., 
179  III.  A.  304  (left  side  bruised, 
ankle  strained,  one  rib  broken);  As- 
len  V.  Charlotte,  35  App.  Dlv.  625 
mem,  54  NYS  764  (fracture  of  float- 
ing rib).  (24)  $500.  Covington  v. 
Jones,  79  SW  243,  25  KyL  1983 
(fractured  rib,  which  perforated  a 
lung);  Carleton  v.  RocWand,  etc.,  R. 
Co..   110   Me.    397,    86   A    334,    AnnCas 


19ieA  1209  (woman,  78  years  old; 
fractured  and  bruised  ribs,  etc.).  (26) 
$300.  Snyder  v.  Mathlson,  196  Mich. 
378.  163  NW  104  (broken  rib). 

13.  [a]  Bald  adegnste.  —  (1) 
$3,000.  Hall  V.  Chicago,  etc.,  R.  Co., 
145  Iowa  291,  122  NW  894.  (2)  $250. 
Lanier  v.  Lumber  Co.,  141  La.  829, 
75  S  738  (breaking  of  two  ribs  and 
contusion  of  hip  and  ankle). 

13.  [a]  XaU  iiMd««U»t«.  —  $16. 
Kelly  v.  Rochester,  15  NYS  29. 

14.  [a]  Held  ezeeaslTa.  —  (1) 
$19,000.  Tomljanovlch  v.  Victor 
American  Fuel  Co.,  227  Fed.  961  [aS 
232  Fed.  662..  146  CCA  588]  (coal 
miner.  19  years  of  age;  verdict  al- 
lowed to  stand  for  $16,000).  (2) 
$12,500.  Landro  v.  Great  Northern 
R.  Co.,  117  Minn.  306,  135  NW  991, 
AnnCasl913D  244  (reduced  to  $8,000); 
Morrison  v.  Northern  Pac.  R.  Co.,  34 
Wash.  70,  74  P  1064  (reduced  to 
$8,000).  (8)  $6,500.  Landro  v.  Great 
Northern  R.  Co.,  114  Minn.  162,  130 
NW  563.  (4)  $4,500.  Reems  v.  New 
Orleans  G.  N.  R.  Co.,  126  La.  611,  62 
S  681  (reduced  to  $2,600).  (6)  $3,760. 
Whittaker  v.  Valley  Camp  Coal  C!o., 
260  Pa.  209,  103  A  694  (reduced  to 
$2,500). 

IB.  [a]  XalA  act  umomMv^^II} 
$15,000.  Wagner  v.  Chicago,  etc.,  R. 
Co.,  180  111.  A.  196;  Champlin  v.  Paw- 
catuck  Valley  St.  R.  Co.,  33  R.  1, 
672,  82  A  481.  (2)  $12,500.  Foley 
v.  Everett,  142  111.  A.  260  ($25,000 
reduced  by  remittitur).  (3)  $7,500. 
Cnkovch  v.  Success  Mln.  (jo.,  30  Ida. 
628,  166  P  567.  (4)  $6,447.26.  Ben- 
nett V.  Brooklyn  Heights  R.  Ck>.,  1 
App.  Dlv.  206,  37  NYS  447  (child, 
8  years  old).  (5)  $6,000.  Galveston, 
etc.,  R.  Co.  V.  Fry,  37  Tex.  Civ.  A- 
662,  84  SW  664.  (6)  $5,000.  Wali- 
gora  v.  St.  Paul  Fdy.  Co.,  107  Minn. 
554.  119  NW  396  (sustained).  (7) 
$4,600.  Cherpeskl  v.  Great  Northern 
R.  Co.,  131  Minn.  493,  154  NW  943. 
(8)  $4,000.  Paducah  v.  Johnson,  93 
SW  1086,  29  KyL  632  (woman).  (9) 
$3,975.60.  Davis  v.  Waterville,  etc. 
R.  Co.,  (Me.)  102  A  374  (expenses  of 
sickness  being  $1,000).  (10)  $2,000. 
Briglio  V.  Holt,  91  Wash.  644,  158 
P  347. 

16.  [a]  Held  azoessivs.  —  (1> 
$5,500.  Leeson  v.  Sawmill  Phoenix, 
41  Wash.  423,  83  P  891  (reduced  to 
$3,500).  (2)  $5,000.  Mark  v.  Fink, 
125  Minn.  401,  147  NW  279  (exces- 
sive above  $3,000);  Evers  v.  Weil,  IT 
NYS  29  [aff  135  N.  T.  649  mem,  32 
NE  647  mem]  (boy,  about  6  years 
Old:  reduced  to  $1,500).  (3)  $4,000. 
Buccola  V.  Shreveport  Tract  Co.,  18? 
La.  106.  61  S  130  (reduced  to  $3,e00>. 

17.  [a]  Ksld  not  exoeMlT*.— (1> 
$20,000.  Galveston,  etc,  R.  <3o.  v. 
Stevens.  (Tex.  Civ.  A.)  94  SW-  395 
(railroad  engineer,  32  years  Old, 
earning  from  $100  to  $176  a  nionth). 
(2)  $16,000.  Freeman  v.  Cleary, 
(Tex.  Civ.  A.)  136  SW  621  (double 
rupture;  lithographer,  earning  $21  a 
week).  ($)  $12,000.  Root  v.  Cudahy 
Packing  Co.,  94  Kan.  839,  147  P  69 
(man,  45  years  old).  (4)  $11,000. 
Chicago  v.  Gillett,  108  111.  A.  456: 
Chicago  V.  Gillett  91  111.  A.  287 
(stone  cutter,  44  years,  earning  $70 
to  $75  per  month).  (6)  $7,760. 
Texas,  etc.,  R.  Co.  v.  Schelb,  (Tex. 
Civ.  A.)  196  SW  881  (railroad 
workman,  60  years  old.  earning 
$125  per  month).  (6)  $7,000. 
Wedeklnd  v.  Southern  Pac.  Co.,  20 
Nev.  292,  21  P  682  (plaintiff,  68 
years  of  age,  engaged  in  the  piano 
trade).  (7)  $5,960.  Anderson  v. 
Wood,  125  Minn.  102.  145  NW  791 
(man,  44  years  old,  injury  to  one  leg, 
and  hernia).  (8)  $5,250.  Wordor- 
ski   v.   Illinois   St%el   Co.,   160   111.  A 
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[§§  420-124 


or  adequate.^' 

[i  421J  e.  Injuries  to  Internal  Organs.— (1)  In 
GeneraL  Particular  awards  for  Injuries  to  internal 
organs  wfaieh  have  been  held  excessive  are  listed  in 
the  footnote,^"  as  are  awards  held  not  excessive,'"  or 
adequate.'^ 

[$  422]  (2)  Heart.  Particular  awards  for  in- 
juries to  the  heart  which  have  been  held  not  exces- 
aivei  are  listed  in  the  footnote,''-  as  are  awards  .held 

Huggard 


inadequate.^* 

[(  423]  (S)  Lnn«8.  Particular  awards  for  in- 
juries to  the  lungs  which  have  been  held  excessive 
are  listed  in  the  footnote,'*  as  are  awards  held  not 
excessive." 

[i  424]  (4)  Kidneys.  Particular  awards  for 
injuries  to  the  kidneys  which  have  been  held  exces- 
sive are  listed  in  the  footnote,"  as  are  awards  held 
not  excessive." 


390  (hernia,  varicose  veins,  blood 
clot/  m  the  leg).  (9)  $5,000.  St. 
Lioula,  etc.,  R.  Co.  v.  Smith,  118  Ark. 
72,  176  SW  415  (farmer,  BS  years 
old;  double  hernia.  Injured  back,  and 
traumatic  neurasthenia);  Chicago 
Union  Tract.  Co.  v.  Lowenrosen,  12.5 
111.  A.  194  [air  222  111.  506.  78  NB 
81S]  (other  Injuries);  Galveston,  etc., 
R.  Co.  V.  Butchek,  24  Tex.  Civ.  A. 
194,  78  SW  740  (man,  32  years  of 
age,  earning  $1.40  a  day);  Hodd  v. 
Tacoma.  45  Wash.  436,  88  P  842 
(woman;  femoral  hernia).  (10)  $4,- 
000.  Dillingham  v.  Richards,  (Tex. 
Civ.  A.)  27  SW  1061.  (11)  »3,900. 
Hennessy  v.  St.  Louis,  etc.,  R.  Co., 
1.73  Mo.  86,  73  SW  162  (Inguinal 
hernia).  (12)  33,500.  Calder  v. 
Smalley,  66  Iowa  219,  23  NW  638,  55 
AmR  270  (woman).  (13)  33,000. 
Chicago  v.  Harris,  113  III.  A.  633 
(woman);  Chicago  v.  Elseman,  71 
lit.  131  (painter,  58  years  old,  earn- 
ing 13  per  day);  Chicago,  etc.,  R. 
Co.  v.  Clausen,  70  111.  A.  550  [aft 
173  III.  100,  50  NE  680]  (rupture, 
bruises  on  back,  shoulder  and  right 
arm):  Burrell  Bnglneering,  etc.,  Co. 
V.  Grisier,  (Tex.  Civ,  A.)  189  SW 
102  (foreman,  30  years  of  age,  earn- 
ing $4.40:  aggravation  of  a  hernia). 
(14)  $2,600.  Illinois  Steel  Co.  v. 
S^shlnskt,  135  111.  A.  587  [aff  231 
m.  198,  83  NE  149]  (plaintiff,  32 
years  of  age;  severely  burned;  sur- 
gical operation  for  hernia);  Atchi- 
son, etc.,  R.  Co.  V.  Elder,  60  III. 
A.  276  [atr  149  111.  173,  36  NE  566] 
(boy  of  4  years).  (15)  $2,250.  Lou- 
isville, etc.,  R.  Co.  V.  Kerrick,  178 
Ky.  486,  199  SW  44  (station  agent). 
(16)  $2,000.  Chicago  City  R.  Co.  v. 
Morse.  98  111.  A.  662  [aff  197  111.  327. 
64  NE  304]  (bookkeeper,  33  years  of 
age:  Inguinal  hernia);  Haynes  v. 
Louisiana  R.,  etc.,  Co.,  140  La.  1019, 
74  S  538  (man  of  50.  earning  from 
$2.60  to  $4;  inguinal  hernia);  Hayes 
V.  Northern  Pac.  R.  Co..  77  Wash. 
671,  138  P  269  (rupture  and  an  in- 
Jury  to  left  side).  (17)  $1,999.  Illi- 
nois Cent.  R.  Co.  v.  Mayes,  142  Ky. 
382,  134  SW  436  (strangulated  her- 
nia, dangerous  surgical  operation, 
loss  of  time  amounting  to  $95,  and 
$205  expended  for  medical  attention). 
(18)  $1,760.  Snyder  v.  Great  North- 
ern R.  Co..  127  Minn.  518,  148  NW 
617  (brakeman,  37  years  old,  earn- 
ing $100  a  monthi.  (19)  $1,500. 
Wisconsin,  etc..  Lumber  Co.  v. 
Irons.  123  Ark.  119,  184  ,SW 
466. 

18.  (a]  Keld  adaaiu.t*..,-Xl)  $6.- 
500.,  Maggiolo  v.  Mineola,  44  Fed. 
143  (sailor,  32  years  old,  earning 
from  $12  to  $20  per  week;  fracture 
of  the  ankle,  and  a  rupture).  (2) 
$600.  The  Neptuno,  30  Fed.  926  (lad 
of  18). 

19.  [a]  Bald  asoMndv*.  —  (1) 
$20,000.  Bankwitz  v.  Northwestern 
9V  R.  Co.,  182  111.  A.  56  (reduced 
to  $13,000;  double  abdominal  cavity 
operation).  (2)  $17,500.  Lyons  v. 
HetrtfpoliUn  St.  R.  Co..  253  Mo.  143, 
161  SW  726,  AnnCa8l915B  508  (re- 
duced to  $10,000;  man  of  37).  (3) 
$15,000.  Quirk  v.  Slegel-Cooper  Co., 
26  Misc.  244.  56  NTS  49  [aff  43  App. 
DJv.  464.  60  NTS  2281  (woman). 
(4)  $5,000.  Nau  V.  Standard  Oil  Co., 
164  111.  A.  421  (reduced  to  $3,500; 
abdominal  injuries  resulting  from  be- 
ing kicked  by  a  horse).  (5)  $4,500. 
Hammond  v.  Bloomington  Canning 
Co..  190  III.  A.  611. 

to.     [a]     Said  not  *m.«mmAw. — (1) 


$32,916.  Huggard  v.  Glucose  Sugar 
Refining  Co.,  132  Iowa  724,  109  NW 
476.  (2)  $20,000.  San  Antonio,  etc., 
R.  Co.  V.  Spencer,  55  Tex.  Civ.  A.  456. 
119  SW  716;  Tills  v.  Great  North- 
ern R.  Co.,  50  Wash.  536,  97  P  737, 
20  LRANS  434  (reduced  from  $26,- 
986).  (3)  $15,000.  Galveston,  etc.. 
R.  Co.  V.  Webb,  (Tex.  Civ.  A.)  182 
SW  424  (railroad  switchman;  bad 
heart,  erratic  pulse,  wrecked  nervous 
system,  injured  spine,  etc.);  Free- 
man V.  Kane,  (Tex.  Civ.  A.)  133  SW 
723  (reduced  from  $20,000).  (4) 
$11,000.  Illinois  Cent.  R.  Co.  v.  Mc- 
Collum,  130  III.  A.  267;  Missouri, 
etc.,  R.  Co.  V.  Odom,  (Tex.  Civ.  A.) 
152  SW  730  (paralysis.  Indigestion, 
and  heart  trouble).  (5)  ^10,500. 
Smith  V.  Spokane,  16  Wash.  403,  47 
P  888  (loss  of  a  leg,  and  permanent, 
painful.  Internal  injuries).  (6)  $10,- 
000.  Colesar  v.  Star  Coal  Co.,  180 
III.  A.  251;  Dyrcz  v.  Hammond  Pack- 
ing Co.,  (Mo.  A.)  194  SW  761  (after 
remittitur  of  $3,335):  Maucher  v. 
Chicago,  etc.,  R.  Co.,  100  Nebr.  237, 
159  NW  422   (reduced  from   $12,500). 

(7)  $8,600.  DeBlols  v.  Great  North- 
ern R.  Co.,  99  Minn.  18,  108  NW  293. 

(8)  $7,500.  Anderson  v.  Lusk,  (Mo. 
A.)  202  SW  304;  Dunkin  v.  Hoquiam, 
56  Wash.  47,  105  P  149.  (9)  $7,000. 
International,  etc.,  R.  Co.  v.  Mercer, 
(Tex.  Civ.  A.)  78  SW  662.  (10)  $6,- 
933.  Houston,  etc.,  R.  Co,  v.  Lee, 
69  Tex.  556,  7  SW  324.  (11)  $5,000. 
Greenway  v.  Taylor  County,  144  Iowa 
332.  122  NW  943  (Internal  injuries, 
and  Injury  to  knee) ;  Moore  v.  Mis- 
souri Pac.  R.  Co.,  164  Mo.  A.  34. 
147  SW  488.  (12)  $5,000.  Brady  v. 
Manhattan  R.  Co..  15  Daly  272,  6  NTS 
533  (rev  on  other  grounds  127  N.  T. 
46,  27  NE  368]  (leg  broken,  and  In- 
ternal injuries);  Fordyce  v.  Culver, 
2  Tex.  Civ.  A.  569,  22  SW  237.  (13) 
$4,000.  Lifchltz  V.  Chicago,  194  111. 
A.  488  (woman).  (14)  $3,600.  Elfln- 
ger  V.  Brooklyn  Heights  R.  Co.,  13 
Misc.  389,  34  NTS  239  (plaintiff,  64 
years  old).  (15)  $3,500.  Frankfort 
V.  Klrby.  156  Ky.  741,  161  SW  1115: 
Louisville  R.  Co.  v.  Worley,  101  SW 
926,  31  KyL  96  (woman).  (16)  $3,000. 
Louisville,  etc..  R.  Co.  v.  Davis,  116 
Ky.  270,  71  SW  658,  24  KyL  1415; 
Louisville  R.  Co.  v.  Bohon,  99  SW 
915,     30    KyL     862     (woman).       (17) 


$2t750.     Goodman  v.  Thomas,  171  K; 
755.     188     SW     769     (woman).       (iS) 
$2,600.       Krlslnger     v.     Creston,     141 


Iowa  154,  119  NW  526  (woman).  (19) 
$2,000.  Neff  V.  Chicago  City  R,  Co., 
177  111.  A.  162  (woman);  Pley  v. 
Lavette,  167  111.  A.  494;  Newbury  v. 
Great  Northern  R.  Co.,  109  Minn.  113, 
122  NW  1117  (woman).  (20)  $1,625. 
Stevens  v.  European,  etc..  R.  Co.,  86 
Me.  74.  (21)  $1,600.  Ryan  v.  Chi- 
cago, 162  111.  A.  252  (child  of  11 
years);  Witty  v.  Springfield  Tract. 
Co.,  153  Mo.  A.  429.  134  SW  82 
(woman);  Chicago,  etc..  R.  Co.  v. 
Trout.  (Tex.  Civ.  A.)  152  SW  1137. 
(22)  $1,000.  Louisville,  etc.,  R.  Co. 
V.  Hardlij,  167  Ky.  13,  162  SW  541; 
Louisville,  etc.,  R.  Ca  v.  Hofgesang, 
13  KyL  829;  Hoffman  v.  North 
Milwaukee.  118  Wis.  278,  96 
NW     274      (woman,      33     years     of 

31.'  [a]  S«UI  kdMHSta.— $600. 
Bender  v.  Louisville  R.  Co..  144  Ky. 
166.    137    SW    1034    (woman). 

33.  [a]  Held  not  anoeMiTaw — (1) 
$16,040.  Georgia  Pac.  R.  Co.  v.  Doo- 
ley.  86  Ga.  294.  12  SE  923,  12  LRA 
342.       (2)     $10,000.      Galveston,    etc.. 


R.  Co.  V.  Worth,  63  Tex.  Civ.  A.  351. 
116  SW  365  (engineer;  nervous  con- 
dition, and  accelerated  action  of 
heart).  (3)  $3,400.  Montgomery 
Tract.  Co.  V.  Bozeman,  152  Ala.  145, 
44  S  559  (organic  heart  trouble,  lia- 
ble to  produce  death  at  any 
time). 

33.  [a]  R«IA  Inadaqoat*,— $5,000. 
Dougherty  v.  New  Orleans  R.,  etc. 
Co..  127  La.  225,  63  S  532  (increased 
$7,500). 

34.  [a]  Held  azoMiaiva. — $12,500. 
Masteller  v.  Great  Northern  R.  Co., 
1«0  Minn.  236,  110  NW  869  (section 
hand;  two  ribs  fractured,  adhesions 
in   region   of   the   lungs). 

SB.  [a]  .  Kald  not  asoMMtV*. — (1) 
$20,Q00.  Beaumont,  etc,  R.  Co.  v. 
Olmstead,  56  Tex.  Civ.  A.  96.  n« 
SW  596  (brajteman  and  conductor; 
broken  ribs  pressed  against  th« 
heart,  and  lung  susceptible  to  tuber- 
culosis and  other  diseases).  <2) 
$10,000.  Louisville,  etc..  R.  Co.  v. 
MitcheW.  162  Ky.  253,  172  SW  527. 
(3)  $7,000.  Illinois  Cent.  R.  Co.  v. 
Quirey,  89  SW  217.  28  KyL  245  (lo- 
comotive fireman;  four  ribs  broken, 
breaking  the  pleura,  and  piercing  the 
lung).  (4)  $5,000.  Karcsenska  v. 
Chicago.  144  111.  A.  616  [aff  239  111. 
483,  88  NE  188]  (woman  of  35  years; 
ribs  fractured,  pleura  and  lung  In- 
jured); Schafer  v.  Gilmer,  13  Nev. 
330.  (5)  $2,500.  Luisi  V.  Chicago, 
etc.,  R.  Co.,  156  Iowa  468,  136  NW 
322  (abscess  on  one  lung,  and  one 
lung  permanently  affected).  (6)  it,- 
200.  Louisville,  etc.,  R.  Co.  v.  Dixon. 
(Ky.)  185  SW  1099  (consolidation  of 
the  left  lung,  injuries  to  the  back  and 
to  internal  organs).  (7)  $1,000. 
Schierloh  v.  Interurban  St.  It- 
Co..  116  App.  Div.  456,  101  NTS 
437. 

se.  [a]  Kdd  asoMstv*.— (1) 
$8,000.  Shaw  v.  Seattle.  39  Wash. 
590,  81  P  1057  (woman;  pain  In  vari- 
ous parts  of  the  body,  bruised  back, 
impairment  of  use  of  legs,  fracture 
of  coccyx,  nervous  condition,  and 
Bright's  disease).  (2)  $6,000.  East 
Chicago  V.  Gilbert,  59  Ind.  A.  613.  10$ 
NE  29,  109  NE  404  (reduced  to  $4,300; 
woman;  floating  kidney,  and  other 
injuries). 

S7.     [a]     Hald.      not      vxotmAfi— 

(1)  $15,000.  International,  etc.  V. 
Co.  V.  Miller.  (Tex.  Civ.  A.)  124  SW 
109  (minor,  17  years  old);  Galves- 
ton, etc.,  R.  Co.  V.  Harper.  5J 
Tex.  Civ.  A.  614,  114  SW  1168,  119>. 

(2)  $9,000.  Alklre  v.  Myers  Lumber 
Co.,  57  Wash.  300,  106  P  915.  (3) 
$5,500.  Reid  v.  Eastern  SS.  Co.,  lU 
Me.  34,  90  A  609  (steamship  ftreman. 
37  years  old,  contracted  acute  ne- 
phritis). (4)  $6,000.  Louisville,  etc.. 
R.  Co.  V.  Armstrong,  137  Ky.  H«. 
125  SW  276;  Koehne  v.  New  Tork. 
etc.,  R.  Co.,  166  N.  T.  603  mem.  5S 
NE  1089  [aff  32  ADp.  DIv.  419.  52 
NTS  1088].  (6)  JJS.OOO.  Texas  Mid- 
land R.  Co.  V.  Combs.  (Tex.  Civ.  A.) 
195  SW  1178  (Bright's  dl-sease):  Kin- 
zlnger  v.  Chicago,  etc.,  R.  Co..  15» 
Wis.  497,  146  NW  518  (dislocation  of 
kidney).  (6)  $2,750.  Whitney  ▼■ 
Kallske.  131  Minn.  261,  154  NW  1100 
(woman;  dislocated  kidney).  <") 
$2,500.  Southern  R.  Co.  v.  Miller. 
(Ky.)  120  SW  278  (Bright's  disease). 

(8)  $11349.  Missouri,  etc..  R.  Co.  v. 
Collins,    106    Ark.    363.    153    SW  60i. 

(9)  $500.  Watson  v.  Boone  Klectric 
Co.,  163  Iowa  316,  144  NW  350:  Trin- 
ity, etc.,  R.  Co.  V.  "Smith,  (Tex.  CIt. 
A.)    165   SW  361. 


For  tot**  caaoB,  dovalopaMnta  and  chanvM  in  the  law  see  cumulative  Annotations,  same  title,  itage  and  not*  number. 


§§  425-427] 


DAMAGES 


[17  C.  J.]     1101 


[$'425]    f.    Injuries  to  Shoulder  or  Ann— (1) 
1j088  or  Impairment  of  the  Uae  of  Arm  QeneraUy. 

Particular  awards  for  loss  or  impairment  of  the  use 
of  an  arm  generally  which  have  been  held  excessive 
are  listed  in  the  footnote,^'  as  are  awards  held  not 
excessive,**  ,or  adequate.'" 

[i  426]     (2)    Injuries  to  OoUar  Bone.    Particu- 


lar awards  for  injuries  to  the  collar  bone  which  havr 
been  held  excessive  are  listed  in  the  footnote,'^  as 
are  awards  held  not  excessive.'^ 

[$  427]  (3)  Injuries  to  Bbonlder.  Particular 
awards  for  injuries  to  the  shoulder  which  have  been 
held  excessive  are  listed  in  the  footnote,'^  as  are 
awards  which  have  been  held  not  excessive,**  or  in- 


98.  [a]  Kdd  •xoMUdTa^—d)  t25,<- 
000.  De  Wardener  v.  Metropolitan 
.St.  R.  Co.,  1  App.  Dlv.  240,  37  NTS 
133.  (2)  $17,500.  Dresch  V.  Elliott.  137 
App.  Dlv.  262,  122  NTS  14  (child,  13 
years  and  6  months  of  age;  hand  and 
arm  severely  burned;  no  evidence 
showing  loss  of  function).  (3)  |16,- 
000.  Morr.lson  v.  Rhode  Island  Co.,. 
(R,  I.)  '104  A  71  (left  arm;  woman, 
26  years  old,  earning  $10.60  per 
week).  (4)  J15,000.  Konlg  v.  Ne- 
vada-Callfornla-Oregon  R.  Co..  36 
Nev.  181,  135  P  141  (employee,  58  or 
50  years  old).  (5)  $12,500.  McKeon 
V.  Proctor,  etc.,  Mfg.  Co.,  76  Mtsc. 
599.  135  NTS  291  [rev  on  other 
grounds  154  App.  Dlv.  740,  139  NYS 
805]  (excessive  by  |2,500).  (6) 
$11,800.  Clifton  v.  Kansas  City,  etc., 
R.  Co.,  232  Mo.  708,  135  SW  40  (re- 
duced to  $6,000).  (7)  $5,000.  Or- 
leans V.  Perry,  24  Nebr.  831,  40 
NW  417  (reduced  to  $3,000).  (8) 
$4,500.  Becker  v.  Field,  170  III. 
A.  237.  (9)  $2,538.  Patten  v.  Chi- 
cago, etc.,  R.  Co.,  32  Wis.  524  (reduc- 
tion ordered  to  $1,200;  case  of  woman 
earning  her  board  prior  to  the  In- 
Jury).  (10)  $1,725.  Louisville,  etc., 
R.  Co.  V.  Banks,  33  SW  827,  17  KyL 
1065.  (11)  $1,200.  Louisville,  etc.. 
R.  Co.  V.  Ashley,  169  Ky.  330,  183 
SW  921,.LRA1916E  763   (woman). 

39.  [a]  Keia  not  •soaulv*<^(l) 
$15,000.  Wylle  Permanent  Camping 
Co.  v.  Lynch,  195  Fed.  386,  116  CCA 
288  [certiorari  den  225  U.  S.  707,  32 
set  839,  S6  L.  ed.  1266]  (young  mar- 
ried woman  sustaining  fracture  re- 
sulting in  atifCenlng  of  elbow  Joint, 
and  permanent  inability  to  raise 
right  arm,  together  with  other 
sprains,  bruises,  and  injuries  to 
nerves) ;  Parmer's  Petroleum  Co.  v. 
Shelton,  (Tex.  Civ.  A.)  202  SW  194 
(man  of  29  years,  earning  $90  a 
month);  Galveston,  etc.,  R.  Co.  v. 
Young.  45  Tex.  Civ.  A.  430,  100  SW 
993  (physician,  50  years  of  age,  earn- 
ing from  $4,000  to  $8,000  per  year). 
(2)  $12,000.  North  Chicago  St.  R. 
Co.  V.  Dudgeon,  83  III.  A.  628  [aft 
1S4  III.  477,  56  NB  796]  (street  car 
conductor).  (3)  $11,500.  Southern 
Kansas  R.  Co.  v.  Sage,  (Tex.  Civ.  A.) 
80  SW  1038 -[rev  98  Tex.  438.  84  SW 
814]  (locomotive  engineer.  34  years 
old,  earning  from  $126  to  $150  a 
month).  (4)  $11,000.  Baird  v.  New 
Tork  Cent.,  etc..  R.  Co.,  64  App.  Dlv. 
14.  71  NYS  734  [aff  172  N.  Y.  637 
mem.  65  NE  1113  mem]  (railroad 
fireman,  receiving  a  salary  of  $80  to 
$90  a  montli);  Galveston,' etc.,  R.  Co. 
v.  Courtney,  30  Tex.  Civ.  A.  544,  71 
SW  307  (brakeman,  34  years  old, 
earning  from  $85  to  $90  per  month). 
(5)  $9,000.  Burke  v.  City,  etc..  Con- 
tract Co.,  133  App.  Dlv.  113,  117  NYS 
400.  (6)  $8,500.  Kusnir  v.  Pressed 
Steel  Car  Co.,  201  Fed.  146  (laborer, 
32  years  of  age,  earning  $15  to  $17.50 
per  week,  injured  by  gun  shot  shat- 
tering bone  and  rendering  arm  prob- 
ably permanently  useless  for  labor). 
(7)  $S,000.  Hansell-Elcock  Foundry 
Co.  V.  Clark.  115  111.  A.  209  [aff  214 
III.  399,  73  NE  787]  (bridge  and 
structural  iron  worker);  O'Keefe  v. 
Eighth  Ave.  R.  Co.,  33  App.  Div.  324. 
53  NTS  940  (truckman).  (8)  $7,922. 
Atchison,  etc.,  R.  v.  Seeger,  69  Tex. 
Civ.  A.  525,  126  SW  1170.  (9)  $7,500. 
Scally  V.  Garratt.  11  Cal.  A.  138.  104 
P  825  (child.  12  years  old);  Smith 
V.  Fordyce.  190  Mo.  1,  88  SW  679. 
(10)  $6,200.  Weinhardt  v.  New  Or- 
leans, 125  La.  351.  51  S  286.  (11) 
$6,000.  Coburn  v.  Hollne,  etc.,  R.  Co., 
149  111.  A.  132  [aff  243  III.  448,  90 
NG  741,  134  AmSR  377]  (blacksmith, 
wagonmaker,    and    carpenter).      (12) 


$6,600.  Ohio,  etc.,  R.  Co.  v.  Judy, 
120  Ind.  397,  22  NE  252  (plaintiff  was 
a  cattle  dealer,  61  years  old,  crippled 
iri  one  arm;  the  accident  permanently 
disabled  his  other  arm).  (13)  $5,026. 
Krum  v.  Sullivan,  etc.. '  Transfer,  etc., 
Co.,  97  Nebr.  491,  160  NW  640  (team- 
ster, 24  years  old).  (14)  $6,000. 
Lawton  v.  Hills,  (Okl.)  156  P  297 
(carpenter  and  stone  mason,  49  years 
old);  Muskogee  Electric  Tract.  Co.  v. 
Eaton,  (Okl.)  152  P  1109.  (15)  $4,760. 
Clark  V.  Johnson  County  Tel.  Co.,  146 
Iowa  428.  123  NW  827  (lineman). 
(16)  $4,600.  International,  etc,  R. 
Co.  V.  Elkins,  (Tex.  Civ.  A.)  64  SW 
931  (fireman).  (17)  $4,600.  Rice  v. 
Warner  Hotel  Co.,  201  111.  A.  530  (cut 
on  back  of  woman's  arm);  Louis- 
ville, etc.,  R.  Co.  V.  Roemmele,  157 
Ky.  84,  162  SW  647  (injuries  to  arm 
and  general  health);  Robinson  v.  St. 
Louis,  etc.,  R.  Co.,  133  Mo.  A.  101, 
112  SW  730;  Barree  v.  C&pe  Girar- 
deau, 132  Mo.  A.  182,  112  SW  724; 
Green  v.  Appleton  Woolen  Mills,  162 
Wis.  145,  156  NW  958.  (18)  $4,250. 
Armstrong  v.  Great  Northern  R.  Co., 
131  Minn.  236,  154  NW  1076  (brake- 
man).  (19)  $4,000.  McCoy  V.  Mil- 
waukee St.  R.  Co.,  88  Wis.  56,  59  NW 
453.  (20)  $3,500.  La  Salle  v.  Por- 
terfleld,  38  111.  A.  658  [aff  138  111.  114, 
27  NE  937]  (farmer);  Detzur  v.  B. 
Stroh  Brewing  Co.,  119  Mich.  282, 
77  NW  948,  44  LRA  600:  West  Mem- 
phis Packet  Co.  v.  White,  99  Tenn. 
256,  41  SW  583,  38  LRA  427.  (21) 
$3,333.3SH.  Wichita  Falls,  etc.,  R. 
Co.  v.  Woodman,  (Okl.)  168  P  209 
(carpenter  and  contractor,  60  years 
of  age).  (22)  $3,260.  Wilson  v. 
Broadway,  etc.,  R.  Co.,  8  Misc.  460,  28 
NYS  781.  (23)  $3,200.  Ottawa  v. 
Sweely,  65  111.  434.  (24)  $3,000. 
Spottsville  V.  Western  States  Port- 
land Cement  Co.,  94  Kan.  258,  146  P 
356  (quarry  man,  43  years  old);  Du- 
kette  V.  Northwestern  Woodenware 
Co.',  61  Wash.  95,  111  P  1065  (reduced 
from  $3,934).  (25)  $2,600.  Lake 
St.  El.  R.  Co.  V.  Burgess.  99  111.  A. 
499  [aff  200  111.  215,  66  NE  215] 
(woman;  permanently  lame,  left  arm 
disabled,  abscess  on  ankle);  South 
Covington,  etc.,  R.  Co.  v.  Cahill,  151 
Ky.  679,  152  SW  792  (woman,  52 
years  old):  Dutro  v.  Metropolitan  St. 
R.  Co.,  Ill  Mo.  A.  258,  86  SW  915. 
(26)  $2,000.  Kansas  City  Southern 
R.  Co.  V.  Drew,  103  Ark.  874,  147  SW 
50  (man  of  69  years);  Little  Rock, 
etc.,  R.  Co.  v.  Harkey,  (Ark.)  15  SW 
456;  Key  West  v.  Baldwin,  69  Fla. 
136,  67  S  808  (widow,  64  years  old): 
^haw  v.  Nampa.  (Ida.)  171  P  1132 
(woman,  61  years  of  age).  (27) 
$1,933.  Baker  v.  Independence,  93 
Mo.  A.  1«5.  (28)  $1,500.  Jollet  v. 
Looney,  159  111.  471.  42  NE  854;  Wag- 
ner V.  Metropolitan  St.  R.  Co.,  79  App. 
Div.  591,  80  NTS  191  [aff  176  N.  Y. 
610  mem,  68  NE  1125  mem].  (29) 
$1,300.  Illinois  Cent.  R.  Co.  v.  Stew- 
art,   130    111.   A.    197    [aff   230  111.   204. 

82  NE  590]  (plaintiff,  16  years  of 
age);  Decatur  v.  Stoops,  21  Ind.  A. 
397,  62  NE  623  (minister).  (30) 
$1,240.     Coast  Line  R.  Co.  v.  Boston, 

83  Ga.  387,  9  SE  1108  (woman  de- 
pendent on  manual  labor  for  sup- 
port). (81)  $1,200.  Covington  v. 
Visse,  158  Ky.  134,  <  164  SW  332 
(woman,  65;  arm  permanently  stiff- 
ened); McBain  v.  Waterloo  Mfg.  Co., 
8  OntWR  333.  (32)  $1,000.  Nap- 
panee  v.  Ruckman,  7  Ind.  A.  361,  34 
NE  609;  Clarke  v.  London  St.  R.  Co., 
12  Ont.  L.  279,  8  OntWR  185.  (33) 
$964.  Stockey  v.  Mears,  (Tex.  Civ. 
A.)  181  SW  774  (servant;  severely 
cut  on  his  hands  and  arms  by  glass). 
(34)    $847.      Illinois   Cent.   R.    Co.   v. 


Taylor.  70  SW  825,  24  KyL  1169 
(woman,  aged  nearly  60  years).  (35) 
$825.  Cincinnati,  etc.,  R.  Co.  v. 
Cooke,  (Ky.)  121  SW  956  (girl,  8 
years  old).  (36)  $760.  Gunther- 
Wright  Mach.  Co.  v.  Lancaster,  146 
Ky.  78,  14.0  SW  68  (17  year  old  ma- 
chinist's helper).  (37)  $600.  Elgin 
V.  Riordan,  21  111.  A.  600  (woman): 
Clanin  v.  Fagan,  124  Ind.  304,  24  NE 
1044  (left  arm  rendered  useless  for 
one  month  by  bite  of  dog);  Hender- 
son V.  White,  49  SW  764,  20  KyL 
1525  (girl).  (38)  $300.  Long  v. 
McWllliams.  11  Okl.  562,  69  P  882. 

ao.  [a]  Held  adaaiuta.— $S00. 
Palmer  v.  Cedar  Rapids,  etc,  R.  Co., 

124  Iowa  424,  100  NW  336. 

31.  [a]  KeUI  ■zcesslva. — (1) 
$4,000.  Osborn  v.  Texas  R.  Co.,  134  La. 
863,  64  S  801  (reduced  to  $8,000;  wom- 
an of  66).  (2)  $3,500.  Cranti  v.  Nas- 
sau Electric  R.  Co.,  154  App.  Div.  247, 
138  NYS  966  (reduced  to  $2,000).  (3) 
$2,900.  Smith  v.  Lewifton,  etc.,  R.  Co., 
110  Me.  547,  86  A  1054  (woman;  re- 
duced to  $1,800).  (4)  $1,600.  Brewer  V. 
Lake  Erie,  etc.,  R. Co.,  2 OntWR  125  (re- 
mitted to  $1,200;  broken  collar  bone). 

89.  [a]  Beld  not  •xcesalT*. — (1) 
$5,000.  Black  v.  Missouri  Fac.  R. 
Co.,  172  Mo.  177.  72  SW  559  (railroad 
switchman).  (2)  $3,000.  Paauhau 
Sugar  Plantation  Co.  v.  Palapala,  127 
Fed.  920,  62  CCA  552;  Louisville,  etc.. 
Tract.  Co.  v.  Snead,  49  Ind.  A.  16,  93 
NE  177.  (3)  $2,500.  Calumet  Electric 
St.  R.  Co.  V.  Jennings,  88  III.  A.  612; 
Clarke  v.  Philadelphia,  etc..  Coal,  etc., 
Co.,  92  Minn.  418.  100  NW  231  (man,  53 
years  of  age);  Waechter  v.  St.  Louis, 
etc.,  R.  Co.,  113  Mo.  A.  270,  88  SW  147. 

(4)  $1,000.  Kirk  v.  Scally,  79  111. 
A.  67:  Morris  v.  St.  Louis,  etc.,  R. 
Co.,  184  Mo.  A.  106,  168  SW  323. 

88.  [a]  XaM  axoeMtTe.— ( 1 )  $10,- 
000.  Grant  v.  Minneapolis,  etc. 
Tract.  Co.,  136  Minn.  165.  161  NW 
400  (brakeman;  reduced  to  $7,500).; 
Malko  v.  Chicago,  etc..  R.  Co.,  99 
Nebr.  168.  155  NW  876  (excessive 
above  $7,000;  plaintiff  earning  $1.75 
per  day).  (2)  $8,000.  Southern  R. 
Co.  v.  Goodard,  97  SW  392,  30  KyL 
126  (farmer,  trader,  and  horse  train- 
er). (3)  $7,500.  Shlmlck  v.  Cudahy 
Packing  Co..  98  Nebr.  412,  153  NW 
602  (excessive  above  $5,000).  (4) 
$5,000.  Elliott  V.  Sawyer,  107  Me. 
195.    77    A    782     (reduced    to    $3,000). 

(5)  $4,500.  Joly  v.  New  York,  etc..  Fer- 
ry Co.,  48  App.  Div.  624.  62  NTS  576; 
Heath  v.  Seattle  TaxicabCo.,73  Wash. 
177,  131  P  843  (excessive  above  $3,- 
000).  (6)  $4,000.  Hertel  v.  Chicago  City 
R.  Co.,  198  111.  A.  415  (remitted  to  $8.- 
000;  motorman);  Lammers  v.  Great 
Northern  R.  Co.,  82  Minn.  120,  84  NW 
728  (woman;  reduced  to  $2,500).  (7) 
$2,000.  Adams  v.  Metropolitan  St.  R. 
Co.,  174  Mo.  A.  5,  160  SW  38  (reduced 
to  $1,500).  (8)  $1,500.  Jones  v.  Tre- 
mont  Lumber  Co.,  139  La.  616,  71  8 
862  (reduced  to  $1,000). 

34.  [a]  X«U  not  ezoMMlTe. — (1) 
$10,000.  McLain  v.  Chicago,  etc.,  R. 
Co.,  (Minn.)  167  NW  349  (passenger 
engineer,  55  years  of  age).  (2)  $7,- 
000.  The  Anglo-Patagonlan,  228  Fed. 
1014  [aff  235  Fed.  92,  148  CCA  586] 
(riveter  and  boiler  maker).  (3)  $6,- 
500.  Vredenburgh  v.  New  Tork  Cent., 
etc,  R.  Co..  12  NTS  18  [aff  134  N.  T. 
597  mem,  31  NE  629  mem]  (woman, 
5S  years  old).  (4)  $6,000.  Bachel- 
der  V.  Morgan,  179  Ala.  339,  60  S 
815.  (5)  $5,500.  Burnside  V.  Min- 
neapolis,  etc.,   R.   Co.,   110  Minn.   401, 

125  NW  895;  Harrlman  V.  Dunham, 
(Mo.  A.)  196  SW  443  (man.  70  years 
old).  (6)  $5,000.  St.  Louis,  etc.,  R. 
Co.  V.  Price,  83  Ark.  437,  104  SW 
167  (woman;  dislocated  shoulder  ar 
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adequate.** 

[i  428]  (4)  Fnctnres.  Partienlar  awards  for 
fractures  which  have  been  held  excessive  are  listed 
in  the  footnote,**  as  are  awards  held  not  exces- 
sive,*^ or  inadequate. 

[f  429]     (6)    Loss  of  Arm.    Particular  awards 

dlsflgrurement  permanent,  unless  sur- 
gical operation  performed).  (7)  $4,- 
600.  Missouri  Pac.  R.  Co.  v.  Texas 
Pac.  R.  Co..  41  Fed.  316.  (8)  J4,200. 
Nelson  v.  United  R.  Co.,  176  Mo.  A. 
423.  158  SW  446  (laborer;  broken  rib, 
and  severe  and  permanent  Injury, 
shoulder).  (9)  $4,000.  A.  L.  Clark 
Lumber  Co.  v.  Hurst,  (Ark.)  186  SW 
619  (crushed  shoulder,  Injured  side, 
and  broken  leg);  Colorado,  etc.,  R. 
Co.  V.  Jenkins.  26  Colo.  A.  348,  138  P 
437.  (10)  13,600.  Kentucky,  Tract, 
etc.,  Co.  V.  Wilson,  165  Ky.  123,  176 
8W  991.  (11)  12,500.  Mundy  v. 
Levy  Bros.  Realty  C:o.,  170  NTS  994 
(woman):  Chicago,  etc,  R.  Co.  v. 
Barrett,  35  Tex.  Civ.  A.  366,  80  SW 
660;  Randall  v.  Minneapolis,  etc,  R. 
Co.,  162  Wis.  607,  156  NW  629.  (12) 
$2,000.  Rice  v.  Council  Bluffs,  124 
Iowa  639,  100  NW  506  (woman  of 
71);  Norton  v.  Kramer,  180  Mo.  536, 
79  BW  699  (sprained  ankle,  dislo- 
cated shoulder);  Sunapl  v.  Lee,(R.  I.) 
102  A  961;  Meyer  v.  Wllwaukee  Elec- 
tric R.,  etp.,  Co.,  116  Wis.  336,  93 
NW  6  (brtiises,  dislocation  of  shoul- 
der, and  fracture  In  the  shoulder 
lolnt).  (13)  $1,750.  St.  Louis 
Southwestern  R.  Co.  v.  Wyman,  119 
Ark.  630,  178  SW  423.  (14)  $1,600. 
St  Louis,  etc.,  R.  Co.  v.  Wright  106 
Ark.  269,  160  SW  706  (womanl;  Mus- 
kogee Klectrlc  Tract.  Co.  v.  Mueller, 
39  Okl.  63.  134  P  61  (woman,  65  years 
old).  (16)  $1,046.  Marshall  Tract 
Co.  V.  Harrington,  (Tex.  Civ.'  A.)  194 
SW  1156.  (16)  $1,000.  E:agle  Dis- 
tillery V.  Hardy,  (Ky.)  120  SW  336. 
(17)  $941.70.  Montague  v.  Hanson. 
38  Mont  376,  99  P  1063  (farmer,  68 
years  old).  (18)  $750.  Felhour  v. 
East  St  Louis  R.  Co.,  169  111.  A.  36. 
(19)  $500.  Fanning  v.  Brandl,  178 
III.  A.  224;  Chesapeake,  etc.,  R.  Co. 
V.  Kelley,  157  Ky.  724,  163  SW  1088 
(telephone  lineman);  Zlmmermann  v. 
MednlkOff,  185  Wis.  333,  162  NW 
849.  (20)  $441.67.  Hlgnett  v.  Nor- 
ridgewock,  105  Me.  189,  73  A  1086. 
(21)  $200.  Tanzer  v.  New  York  City 
R.  (To.,  46  Misc.  86,  91  NTS  334. 

as.  [a]  Xsid  -  laadsqnat*. — $100. 
Murphy  v.  Cleveland,  106  Miss.  269, 
63  S  672,  AnnC:asl916B  '454  (woman; 
sufCerlng   dislocated   shoulder). 

36.  [a]  Keld  exosSBlvs, — (1)  $10.- 
000.  Indian  Greek  Coal  Ca  v.  Wal- 
cott  168  Ky.  534,  182  SW  631.  (2) 
$6,600.  Ryder  v.  New  York,  60  N.  Y. 
Super.  220  (child,  6  years  old;  re- 
duced to  $3,000).  (3)  $6,000.  Pullen 
V.  Butte,  45  Mont  46,  121  P  878 
(woman  of  63;  arm  broken).  (4) 
$4,500.  Chicago  West  Division  R. 
Co.  V.  Hughes,  87  111.  94;  Hase  v.  Se- 
attle, 67  Wash.  230,  107  P  615.  (5) 
$2,000.  Watson  v.  Northern  R.  Co., 
24  U.  C.  Q.  B.  98.  (6)  $600.  West- 
vllle  V.  Horn,  117  111.  A.  89  (house- 
keeper,  49   years  of  age). 

87.  [a]  MeiA  not  •zcaaalv*, — (1) 
$6,000.  l71rlckson  v.  Soderberg,  69 
Wash.  347.  124  P  909.  (2)  $4,750. 
Nolan  V.  Stillwater  Lumber  Co.,  65 
Wash.  445,  118  P  340.  (3)  $4,500. 
Sweeney  v.  Butte,  16  Mont.  274,  39  P 
286.  (4)  $4,000.  Van  Winter  v. 
Henry  County,  61  Iowa  684,  17  NW 
94.  (6)  $3,500.  Hutchinson  v.  At- 
lantic Ave.  R.  Co.,  33  App.  Dlv.  569, 
53  NTS  1076  faff  161  N.  Y.  636  mem. 
57  NE  1112  mem]  (fracture  of  the 
acromion  process  and  of  the  humer- 
us of  a  7  year  old  child).  (6)  $3,400. 
Whitney  v.  Sioux  City,  172  Iowa  336, 
154  NW  497.  (7)  $3,000.  Pine  Bluff, 
etc.,  R.  Co.  V.  Washington,  116  Ark. 
179,  172  SW  872  (seamstress  and 
hairdresser);  Western,  etc.,  R.  Co.  v. 
Drysdale,  51  Oa.  644  (clergyman, 
earning     $1,400    per    T«ar,     detained 


for  loss  of  an  arm  which  have-  been  held  exeessive 
are  listed  in  the  footnote,*'  as  are  awards  held  not 
excessive.** 

[i  430]  (6)  Injuries  to  Elbow.  Particular 
awards  for  injuries  to  the  elbow  which  have  been 
held  not  excessive  are  listed  in  the  footnote,**  as  an 


from  his  usual  duties  for  eight 
weeks);  Chesapeake,  etc.,  R.  Co.  v. 
Savage,  150  Ky.  260,  160  SW  360; 
Lancon  v.  Morgan's  Louisiana,  etc. 
SS.  Co.i  127  La.  1,  53  S  366;  Hodges 
v.  Chambers,  (Mo.  A.)  154  SW  429. 
(8)  $2,500.  Sanderson  v.  Frazler,  8 
Colo.  79,  5  P  632,  64  AmR  644;  Alton 
R..  etc,  Co.  v.  Webb,  119  111.  A.  76 
[aff  219  111.  563,  76  NE  687]  (wom- 
an); West  Chicago  St  R.  Co.  v. 
James,  69  111.  A.  609;  Pittsburgh. 
etCy  R.  Co.  v.  Sponler.  85  Ind.  166 
(woman  of  62).  (9)  $2,000.  New 
Orleans,  eta,  R.  Co.  v.  Schneider,  60 
Fed.  210.  8  (XIA  671;  Rice  v.  Council 
Bluffs,  124  Iowa  639,  100  NW  506 
(woman);  Texas,  etc,  R  <3o.  v.  Low- 
ry,  61  Tex.  149  (farmer).  (10)  $1,712. 
Tobler  v.  Union  Stock  Tarda  Cte.,  85 
Nebr.  413,  123  NW  461.  (11)  $1,600. 
Meraclo  v.  Down,  64  Wis.  323,  25  NW 
412.  (12)  $1,662.  Glrard  v.  St 
Louis  C:ar-Wheel   Co.,   46   Mo.  A.   79; 

(13)  $1,500.  McQahie  v.  Sproat  111 
App.  Div.  446,  97  NTS  751  (woman); 
Benedict  v.  Fond  du  Lac,  44  Wis.  496. 

(14)  $1,260.  Kuchler  v.  Stafford,  185 
111.  A.  199.  (15)  $1,000.  Wahlgren 
V.  Market  St  R.  Co..  132  Clal.  656.  62 
P  308,  64  P  993:  Chicago  v.  Jones,  66 
111.  349;  New  Tork,  etc.,  R.  Co.  v. 
Doane,  116  Ind.  436.  17  NE  913,  7 
AmSR  451,  1  LRA  157;  Paducah  v. 
Simmons,  144  Ky.  640,  139  SW  861; 
L.  W.  Pomerene  Co.  V.  White,  70 
Nebr.  171,  97  NW  232,  70  Nebr. 
177,  98  NW  1040.  (16)  $890.  Pow- 
ers V.  Maine  Cent  R.  Co.,  114  Me. 
198,  96  A  879  (broken  arm  and  broken 
rib).  (17)  $800.  International,  etc, 
R  Co.  v.  Logan,  (Tex.  Civ.  A.)  184 
SW  301  (boy).  (18)  $750.  Ritt  v. 
True  Tag  Paint  Co.,  108  Tenn.  646,  69 
SW  324.  (19)  $626.  Ewing  v.  C^alla- 
han,  106  SW  387,  978,  32  KyL  46,  637 
(other  injuries).  (20)  $400.  Koenig 
v.  Semrau,  197  111.  A.  624;  Godley  v. 
Qowen,    89    Wash.    124,    164    P    141. 

38.  [a]  Kald  aniaaslva. — (1)  $25,r 
000.  Fike  V.  Pere  Marquette  R.  Co., 
174  Mich.  167,  140  NW  592  (reduced 
to  $17,000;  woman  of  37;  wife  of 
common  laborer) ;  Chenoweth  v. 
Great  Northern  R.  Co.,  50  Mont.  481, 
148  P  830.  (2)  $20,000.  Chicago,  etc, 
R.  Co.  V.  Kane,  70  111,  A.  676.  (3) 
$18,000.  Musser  v.  Lancaster  City 
St  R.  Co.,  15  Pa.  Co.  430.  (4)  $15,000. 
Sllbersteln  v.  Houston  St.,  etc.,  R.  Co., 
4  NTS  843  [rev  on  other  grounds  117 
N.  Y.  293,  22  NE  951]  (reduced  to 
$10,000).  (6)  $13,000.  Louisville, 
etc.,  R.  Co.  V.  Lowe,  118  Ky.  260, 
66  SW  786,  80  SW  768,  25  KyL 
2317,  65  LRA  122  (railroad  car 
inspector,  34  years  of  age).  (6) 
$12,600.  Rodney  V.  St  Louis  South- 
western R.  Co.,  127  Mo.  676,  28 
SW  887,  30  SW  160.  (7)  $12,000. 
Struble  v.  Burlington,  etc.,  R.  Co.,  128 
Iowa  158,  103  NW  142  (reduced  to 
$7,600;  brakeman  earning  $60  to  $75 
per  month).  (8)  $6,000.  Vaughn  v. 
Glens  Falls  Portland  Cement  Co.,  59 
Misc.  280,  112  NYS  240  [aff  130  App. 
Div.  893  mem,  114  NYS  1149  mem, 
132  App.  Dlv.  939  mem,  116  NYS  1150 
mem]   (reduced  to  $4.E00). 

39.  [a]  Kald  not  axoasslv*. — (1) 
$32,600.  Roder  v.  Erie  R.  Co.,  164 
NYS  167.  (2)  $17,600.  The  Fuller- 
ton,  167  Fed.  1,  92  CCA  463.  (3) 
$15,000.  Illinois  Cent  R.  Co.  v. 
O'Connor,  90  111.  A.  142  [rev  on  other 
grounds  189  111.  559,  59  NE  1098]; 
Greer  v.  Great  Northern  R.  Co.,  115 
Minn.  213,  132  NW  6;  White  v.  Chi- 
cago, etc,  R.  Co.,  49  Mont.  419,  148 
P  561  (switchman.  30  years  of  age); 
Ohio,  etc.,  Dock  Co.  v.  Trapnell,  88 
Oh.  St  516.  103  NE  761  (reduced  from 
$20,700);  Freeman  v.  Harrison,  (Tex. 


Civ.  A.)  143  SW  686.  (4)  $14,000. 
Hayes  v.  Wabash  R.  Co.,  180  IlL  A 
511  [writ  of  error  dlsm  234  U.  S.  84. 
34  set  729,  58  L.  ed.  1226]  (switch- 
man) ;  Galveston,  etc,  R.  C^.  v.  Bo- 
han,  (Tex.  Civ.  A.)  47  SW  1050.  (5) 
$13,000.  Grand  Trunk  Western  R. 
Co.  V.  Lindsay.  201  Fed.  836,  120  CCA 
166  [aff  233  U.  S.  42,  34  SCt  S81. 
58  L.  ed.  838]  (railroad  switchman. 
23  years  of  age,  earning  $110  per 
month).  (6)  $12,500.  Maybew  v. 
Wisconsin  Zinc  Clo.,  168  Wis.  112.  147 
NW  1035  (right  arm,  together  with 
collar  bone).  (7)  $12,000.  Young  v. 
Lusk,  268  Mo.  626.  187  SW  849  (raU- 
road  air  inspector);  Dougherty  v. 
Mlssourl  R.  Co.,  97  Mo.  647,  8  SW 
900,  11  SW  251;  Houston,  etc,  R.  Co. 
V.  Randall,  60  Tex.  254.  (8)  $11,916. 
Chobanlan  v.  Washburn  Wire  Ck>.,  33 
R.  I.  289,  80  A  394,  AnnCaalSlSD  730. 
(9)  $11,600.  Louisville,  etc.  R.  Co. 
V.  Daniel,  131  Ky.  689,  115  SW  804. 
1198,  119  SW  229.  (10)  $10,170. 
Louisville,  etc,  R.  (>o.  v.  Caaon.  (Ky.) 
116  SW  716  (flagman;  {170  for  med- 
ical attention).  (11)  $10,000.  Rob- 
inson V.  Western  Pac.  R.  0>..  48  Cal. 
409;  Mithen  v.  Jeffery,  174  111.  A.  602; 
Chicago  Anderson  Pressed-Brlck  Ca 
V.  Rembarz,  61  111.  A.  543  [aff  150  lU. 
192,  37  NB  239];  Ketchum  v.  Texas, 
etc,  R.  Co.,  38  La.  Ann.  777  (boy, 
11  years  old);  Larson  v.  Haglin.  103 
Minn.  267,  114  NW  958;  Texas,  etc. 
R  Co.  V.  Garcia,  62  Tex.  285;  Wag- 
goner V.  Porterfleld,  66  Tex,  Civ.  A 
169,  118  SW  1094;  St  Louis  South- 
western R.  Co.  V.  Groves,  44  Tei. 
Civ.  A.  63,  97  SW  1084;  Schwind  v. 
Chicago,  etc,  R.  Co.,  140  Wis.  1,  121 
NW  639,  183  AmSR  1055  (child). 
(12)  $8,000.  Canon  City  v.  Cox,  5S 
Colo.  264,  133  P  1040  (7  year  old 
girl);  Anglo-American  Packing,  etc, 
Co.  V.  Baler,  31  111.  A.  65S  (man,  2* 
years  old);  Texas,  etc.  R.  Co.  r. 
O'Donnell,  68  Tex.  27  (child.  2  yean 
of  age) ;  Schmidt  v.  Milwaukee,  etc., 
R.  Co..  23  Wis.  186,  99  AmD  158  (in- 
fant 18  months  old).  (13)  $7.5»(). 
William  D.  Gibson  Co.  v.  Glizoziniiki. 
76  ni.  A.  400.  (14)  $7,000.  Gund-  j 
laoh  V.  Schott,  95  111.  A.  110  [aff  193 
111.  509,  61  NE  332,  85  AmSR  34S]; 
Atchison,  etc,  R.  Co.  v.  Sledge,  68  .{ 
Kan.  321,  74  P  1111;  Sobieski  v.  SL 
Paul,  etc,  R.  Co.,  41  Minn.  169,  42  NW  ' 
863.  (15)  $6,976.  Schmolt  v.  H.  W. 
Wright  Lumber  Co.,  146' Wis.  677,  130  | 
NW  499.  (16)  $6,910.  Russo  v. 
Omaha,  etc.,  R.  Co.,  98  Nebr.  436,  IS]  I 
NW  510.  (17)  $6,000.  The  Buffalo. 
147  Fed.  304;  Novltskl  v.  Waite  Grass  i 
Carpet  Co.,  158  Wis.  266,  140  NW  I 
1064.  (18)  $5,000.  Little  Rock,  etc.. 
R.  Co.  V.  Cagle,  63  Ark.  347,  14  SW  ' 
89;  Brtgbtwell  v.  Lusk,  194  Ho.  A.  I 
648,  189  SW  413;  Wagner  v.  Metro- 
politan St  R.  Co.,  160  Mo.  A.  334,  14! 
SW  463  (child's  arm);  Missouri,  etc.. 
R.  Co.  v.  Schroeder.  44  Tex.  Civ.  A 
47,  100  SW  808.  (19)  $4,500.  Menu 
v.  Second  Ave.  R.  Co.,  25  N.  Y.  Super. 
356  [aff  3  Abb.  Dec  274];  Houston, 
etc.,  R.  Co.  V.  Lawrence,  (Tex.  Civ. 
A.)  197  SW  1020  (boy).  (20)  $4,000. 
Jackson  v.  St  trf>uis,  etc.,  R.  Co..  5S 
La.  Ann.  1706,  28  S  241  (boy.  14  years 
of  age).  (21)  $3,800.  Smith  v.  Mt. 
Clemens  Sugar  Co.,  179  Mich.  $7,  14« 
NW  268.  (22)  $3,500.  Norfolk,  etc. 
R.  Co.  V.  Ampey.  93  Va.  108,  25  SE 
226.  (23)  $2,876.  American  Lea^ 
Pencil  Co.  V.  Davis,  108  Tenn.  261.,« 
SW  1129  (boy  of  10  years.)  (24)  U-- 
500.  St  Louis,  etc..  R.  Co.  v.  Holmes. 
96  Ark.  339.  131  SW  692  (man).  ,., 
40.  [a]  Kald  not  •zoMsivai— (D 
$10,000.  Cleveland,  etc.,  R.  Co.  t. 
Hadley,  40  Ind.  A.  731,  82  NE  102j 
[transf  to  Sup.   Ct   170   Ind.  204,  54 
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award  held  inadequate.*' 

[i  431]  (7)  Ifljiirice  to  Foreum.  Particular 
awards  for  injuries  to  the  forearm  which  have 
been  held  excessive  are  listed  in  the  footnote/' 
as  are  awards  held  not  excessive/'  or  ade- 
quate.** 

[i  432]     (8)     InjurieB    to    Wrist.      Particular 


awards  for  injuries  to  the  wrist  which  have  been 
held  excessive  are  listed  in  the  footnote,*'  as  ar^ 
awards  held  not  excessive,*"  or  inadequate.*^ 

[i  433]  (9)  Injiiriea  to  Hand.  Particular 
awards  for  injuries  to  the  hand  which  have  been 
held  excessive  are  listed  in  the  footnote,*'  as  are 
awards  which  have  been  held  not  excessive,**  ade- 


NW  13,  16  LRANS  527,  16  AnnCas  1] 
(Kirl  of  20).  (2)  17,500.  Pearson  v. 
Alaska.  Pac.  SS.  Co.,  51  Wash.  560,  99 
P  753,  130  AmSR  1117  (stevedore,  28 
vears  old).  (3)  {7,000.  Crotshln  v. 
Pennsylvania  R.  Co.,  87  N.  J.  L.  11, 
93  A  110  (ankylosis  of  the  elbow). 
(4)  $5,000.  Lindsay  v.  Kansas  City, 
195  Mo.  166,  93  SW  273  (young  wom- 
an) ;  Willis  V.  Kansas  City  Terminal 
R.  Co.,  (Mo.  A.)  199  SW  736  (wrist, 
elbow,  kidneys,  ribs,  etc.).  (5)  $4,- 
750.  Banderob  v.  Wisconsin  Cent.  R. 
Co..  133  Wis.  249,  113  NW  738  (un- 
married woman,  25  years  of  age). 
(6)  $2,000.  Louisville  Gas  Co.  v. 
Page,  86  SW  1112,  27  KyL  885  (wom- 
an, 60  years  of  age).  (7)  $1,500. 
Wmis  v.  St.  Joseph  R.,  etc.,  Co.,  Ill 
Mo.  A.  680,  86  SW  567  (child,  12  years 
of  age);  Gulf,  etc..  R.  Co.  v.  Sandlfer, 
29  Tex.  Civ.  A.  356,  69  SW^  481;  Selby 
v.  Vancouver  Water  Works  Co.,  32 
Wash.  522,  73  P  504  (laborer,  28  years 
old).  (8)  $1,200.  Pasarel  v.  Ander- 
con,  74  Wash.  312,  183  P  441.  (9) 
$1,000.  Toledo  V.  Fuller,  27  Oh.  Clr. 
Ct.  729  (woman);  Cliasd  v.  Seattle 
Taxicab,  etc.,  Co.,  78  Wash.  S37.  139 
P  499.  (10)  $900.  Rock  Island  v. 
Larkin,  136  111.  A.  679. 

41.  [a]  KaU  Inmdaaiurt*. — $500. 
Richardson  v.  Missouri  Fire  Brick 
Co.,  122  Mo.  A.  629,  99  SW  778  (11 
year  old  boy's   right  elbow). 

42.  [a]  maa.  •Miomwmin.  —  (1) 
$25,000.  Knock  v.  Tonopah,  etc.,  R. 
Co.,  38  Nev.  148.  145  P  939,  LRA 
1915F  3  (loss  of  right  arm  below  el- 
bow; reduced  to  $15,000).  (2) 
$15,000.  Bradbury  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  61,  128  NW  1,  40 
LRANS  684  Iwrlt  of  error  dlsm  223 
U.  S.  711  mem,  32  SCt  620  mem,  56 
L.  ed.  624  mem]  (right  arm  ampu- 
tated two  inches  below  the  elbow; 
reduced  to  $12,000).  J3>  $6,000.  In- 
ternational, etc„  R.  Co.  V.  Hall,  78 
Tex.  657,  16  SW  108;  Bailey  v.  Cas- 
cade Timber  Co.,  35  Wash.  295,  77  P 
377  (turning  motion  of  the  forearm 
limited;  reduced  to  $4,000).  (4) 
$3,000.  Kentucky  Tract.,  etc.,  Co.  v. 
Downing,  152  Ky.  26,  153  SW  32 
(one  bone  of  woman's  arm  broken 
between  thp  wrist  and  elbow).  (5) 
$2,000.  Otto  V.  Milwaukee  Northern 
R.  Co.,  148  Wis.  64,  134  NW  157 
(married  woman,  S6  years  old;  frac- 
ture near  wrist;   reduced  to   $1,200). 

43.  [a]  Bald  not  asoesBiTa. — (1) 
$12,000.  Graseth  v.  Northwestern 
Knitting  Co.,  128  Minn.  245,  160  NW 
804  (IT  year  old  girl's  right  hand 
and  forearm  disfigured  and  rendered 
practically  useless);  Laflerty  v. 
Third  Ave.  R.  Co.,  86  App.  Div.  692, 
83  NTS  406  [aft  176  N.  T.  594  mem, 
68  NB  1118  mem]  (6  year  old  girl; 
amputation  of  left  arm  below  el- 
bow). (2)  $10,000.  Knapp'  v.  Great 
Northern  R.  Co.,  130  Minn.  406,  153 
NW  848  [aft  240  U.  S.  464,  36  SCt 
399,  60  L.  ed.  745]  (loss  of  right  arm 
at  elbow).  (3)  $9,119.  Missouri, 
etc..  R.  Co.  v.  Kirkland,  11  Tex.  Civ. 
A.  628,  32  SW  588  (loss  of  fore- 
arm). (4)  $9,000.  Price,  etc..  Cider, 
etc.,  Co.  V.  Haley,  137  Ky.  305,  125 
SW  720  (arm  off  at  elbow).  (5) 
$8,000.  Henderson  v.  Kansas  City. 
177  Mo.  477,  76  SW  1045  (loss  of 
right  forearm:  man,  19  years  old). 
<«)  $6,000.  Collins  V.  Waterbury  Co., 
144  App.  Dlv.  670,  129  NTS  661  (hand 
and  arm,  amputated  shortly  below 
elbow).  (7)  $3,500.  Clover  Cream- 
ery Co.  V.  Diehl.  183  Ala.  429,  63  S 
196  (3  years  old;  amputation  of  left 
arm  below  elbow);  International, 
etc.,  R.  Co.  V.  Hall,  1  Tex.  Civ.  A. 
221,  21  SW  1024.     (8)  $2,800.     Stetler 


V.  Chicago,  etc.,  R.  Co.,  49  Wis.  609, 
6  NW  303.  (9)  $1,350.  Bading  v. 
Milwaukee  Blectrlc  R.,  etc..  Co.,  105 
Wis.  480,  81  NW  861  (woman  of  ad- 
vanced years;  severe  injuries  to  arm 
and  wrist).  (10)  $1,000.  Illinois 
Steel  Co.  V.  Ostrowski,  93  III.  A.  67 
[aff  194  III.  376,  62  NB  822]. 

44.  [a]  Kald  adaamatak  —  $100. 
Cleburne  St.  R.  Cto.  v.  Barnes,  (Tex. 
Civ.  A.)  168  SW  991  (woman,  63 
years  old;  simple  fracture  of  the 
radial  bone  In  the  left  arm,  just 
above  the  wrist). 

46.  [a]  Kald  azoaMlva.  —  (1) 
$12,000.  Ehrler  v.  Chicago,  etc.,  R. 
Co.,  137  Minn.  245,  163  NW  405  (loco- 
motive fireman;  sprained  and  dislo- 
cated wrist).  (2)  $5,000.  Loescher 
v.  Consolidated  C^>al  Co.,  173  111.  A. 
526  [aff  259  111.  126,  102  NB  196] 
(mule  driver;  wrist  broken  and  finger 
Joints;  reduced  to  $3,500);  Cordrey 
V.  Washington  Stevedore  Co.,  66 
Wash.  381,  118  P  324  (excessive  by 
$2,000;  longshoreman,  34  years  old; 
CoUe's  fracture):  (3)  $3,000.  Bow- 
ers V.  Kansas  City  R.  Co.,  131  La. 
915,  60  S  615  (reduced  to  $500).  (4) 
$2,000.  Placek  v.  Marquette  Third 
Vein  Coal,  etc.,  Co.,  168  111.  A.  335 
(remittitur  and  $1,000  ordered).  (5) 
$1,500.  Woods  V.  Madison,  183  111. 
A.  616  (excessive  to  the  extent  of 
$500).  (6)  $1,100.  Still  V.  Nassau 
Electric  R.  Co.,  32  App.  Dlv.  276,  52 
NTS  975  (partial  dislocation  of  left 
wrist).  (7)  $325.  Johnstone  v. 
Medicine  Hat,  11  Alta.  L.  22,  [1917] 
1  WestWkly  1068  (reduced  to  $175). 

46.  [a]  Kald  not  axoaaalTa.— (1) 
$4,000.  Balrd  v.  Northern  Pac.  R. 
Co.,  78  Wash.  87.  138  P  325  (broken 
wrist).  (2)  $3,523.  Gulf,  etc.,  R. 
Co.  V.  Sandlfer,  29  Tex.  Civ.  A.  866, 
69  SW  461'  (woman;  $2,023  to  the 
husband  and  father  is  not  excessive, 
$1,600  for  the  daughter  in  her  own 
right).  (3)  $3,000.  Schwartz  v. 
Northern  Pac.  R.  Co.,  77  Wash.  44, 
137  P  317;  McLeod  v.  Chicago,  etc., 
R.  Co.,  65  Wash.  62,  117  P  749.  (4) 
$2,600.  Louisville,  etc.,  R.  Co.  v. 
Roe,  142  Ky.  466,  134  SW  437.  (5) 
$2,500.  Bredeson  v.  C.  A.  Smith 
Lumbei*  Co.,  91  Minn.  317,  97  NW 
977;  Schrelber  v.  Depew,  137  App. 
Dlv.  433,  121  NTS  757  (woman).  (6) 
$2,000.  Powers  v.  Moravia,  123  App. 
Dlv.  191,  108  NTS  159  (married 
woman).  (7)  $1,600.  Aur  v.  Blast 
St.  Louis  R.  Co..  194  HI.  A.  193 
(woman):  Mohr  v.  Wetherlll,  S3 
Misc.  791,  67  NTS  690.  (8)  $1,000. 
McCambridge  v.  Chicago,  178  111.  A. 
513  (woman).  (9)  $900.  Burke  v. 
Seattle,  85  Wash.  445.  148  P  674 
(woman).  (10)  $700.  Sherman  v. 
Nairey,  77  Tex.  291,  13  SW  1028. 
(11)  $600.  Plaunt  v.  Railway  Trans- 
fer Co.,  90  Minn.  499,  97  NW  433. 

47.  [a]  Keld  liuuia«iurta.  —  $25. 
Pine  V.  Mayer,  159  NTS  691  (woman; 
sprained). 

48.  [a]  Held  asoaaalva.  — «  (1) 
$24,000.  Roberts  v.  Pacific  Tel.,  etc., 
Co.,  93  Wash.  274,  160  P  966.  (2) 
$15,000.  Scheu  v.  Pennsylvania  R. 
Co.,  141  Fed.  495  (loss  of  left  hand); 
O'Donnell  v.  American  Sugar-Rcfln- 
Ing  Co.,  41  App.  Div.  307,  58  NTS 
640  (loss  of  right  hand);  Missouri, 
etc.,  R.  Co.  V.  Brown,  (Tex.  Civ.  A.) 
140  SW  1172  (loss  of  right  hand); 
Texas,  etc.,  R.  Co.  v.  Hartnett,  33 
Tex.  Civ.  A.  103,  75  SW  809  (lost 
left  hand).  (3)  $12,660.  San  An- 
tonio Tract.  Co.  v.  Crisp,  (Tex.  Civ. 
A.)  162  SW  422  (injury  to  the  shoul- 
der and  left  hand).  (4)  $12,000. 
Phlppln  V.  Missouri  Pac.  R.  Co.,  196 
Mo.    321,    93    SW    410     (Switchman; 


right  hand  crushed) ;  Ronca  v.  Wen- 
doll,  etc.,  Co.,  166  App.  Div.  216,  151 
NTS  257  (girl,  15  years  old;  re- 
duced to  $9,000).  (5)  $10,000.  Union 
Pac.  R.  Co.  V.  Hllliken,  8  Kan.  647 
(loss  of  hand);  Forquer  v.  North,  42 
Mont.  272,  112  P  439  (boy,  13  years 
old;  reduced  to  $4,000);  Texas,  etc., 
R.  <3o.  v.  Oeiger,  55  Tex.  Civ.  A.  1. 
118  SW  179;  Brown  v.  Southern  Pac. 
R.  Co.,  7  Utah  288,  26  P  679  (loss  of 
hand).  (6)  $8,000.  Truman  v.  Kan- 
sas City,  etc.,  R.  Co.,  98  Kan.  761, 
161  P  581;  Murray  v.  Hudson  River 
R.  Co.,  47  Barb.  196  [alf  48  N.  T.  656 
mem]  (loss  of  hand;  reduced  to 
$6,000).  (7)  $7,600.  Judd  v.  New 
York  Cent.,  etc.,  R.  Co.,  165  App  Div. 
935,  149  NTS  733.  (8)  $5,000.  Union 
Pac.  R.  Co.  V.  Hand,  7  Kan.  380. 
(9)  $4,120.  Waggoner  v.  Sneed,  (Tex. 
Civ.  A.)  138  SW  219.  (10)  $3,000. 
Fahey  v.  Jephcott,  2  Ont.  L.  449,  1 
BRC  616  (loss  of  left  hand  by  16 
year  old'worklng  girl). 

49.  [a]  Kald  act  asoamriTa. — (1) 
$25,000.  Olson  v.  Gill  Home  Inv.  Co., 
58  Wash.  151,  103  P  140,  27  LRANS 
884  (loss  of  both  hands).  (2) 
$16,600.  Nashville,  etc.,  R.  Co.  v. 
Banks,  168  Ky.  579,  182  SW'660  (loss 
of  both  hands).  (3)  $13,500.  free- 
man v.  Grashal,  (Tex.  Civ.  A.)  145 
SW  696  (hand  crushed,  requiring  am- 
putation at  wrist).  (4)  $12,600. 
Louisville,  etc.,  R.  (JO.  v.  Smith,  136 
Ky.  462,  122  SW  806  (one  hand  re- 
moved, other  helpless).  (5)  $12,000. 
Faraa  v.  Lower  California  Dev.  Co.. 
27  Cal.  A.  688,  161  P  35  (use  of  both 
hands,  and  otherwise  disfigured). 
(6)  $11,500.  Perry  v.  Angelus  Hos- 
pital Assoc..  172  Cal.  311,  156  P  449 
(woman  laundry  worker).  (7) 
$10,886.62.  'Sesselmann  v.  Metropoli- 
tan St.  R.  Co..  76  App.  Div.  336,  78 
NTS  482  (one  hand  practically 
ruined).  (8)  $10,000.  tTnion  Pac.  R. 
Co.  V.  Toung.  19  Kan.  488  (right 
hand  at  wrist  lost);  South  Coving- 
ton, etc.,  R.  Co.  V.  Weber,  82  SW 
986,  26  KyL  922  (child,  4%  years 
old;  loss  of  one  hand,  maiming  of 
the  other  arm  and  hand);  Deegan  v. 
Gutta  Percha,  etc.,  Mfg.  Co.,  131 
App.  Div.  101,  116  NTS  291  (loss  of 
left  hand  and  part  of  the  right) ; 
Kampmann  v.  CTross,  (Tex.  Civ.  A.) 
194  SW  487  (loss  of  hand);  Baltzer 
V.  Chicago,  etc.,  R.  Co.,  89  Wis.  257, 
60  NW  716  (amputation  of  left  arm). 

(9)  $8,500.  Southern  Bell  Tel.,  etc., 
Co.  V.  Davis,  12  Ga.  A.  28,  76  SB 
786;  Gluci'na  v.  F.  H.  Ooss  Brick 
Co.,  63  Wash.  401,  115  P  843,  42 
LRANS  624  (child,  under  14  years 
old;  substantial  loss  of  right  hand). 

(10)  $8,416.66.  Missouri,  etc.,  R.  Co. 
V.  Box,  (Tex.  Civ.  A.)  98  SW  134 
(hand  amputated).  (11)  $8,000. 
Superior,  etc..  Copper  Co.  v.  Tomlch. 
(Aris.)  165  P  1101  (hand  crushed 
exposing  nerves  necessitating  ampu- 
tation of  three  fingers);  Continental 
Oil,  etc.,  Co.  V.  Gilliam,  (Tex.  Civ. 
A.)  161  SW  890  (loss  of  left  hand). 
(12)  $7,760.  South  Chicago  City  R. 
Co.  V.  Dufresne,  102  III.  A.  493  [aff 
200  111.  466,  66  NB  1075]  (loss  of 
hand).  (13)  $7,500.  Kelly  v.  Com- 
monwealth Electric  Co.,  167  III.  A. 
210  (use  of  right  hand);  Sprague  v. 
Atlee,  81  Iowa  1,  46  NW  756  (loss 
of  right  hand;  boy,  13  years  old); 
Rogers  v.  Hiram  J.  Allen  Luniber 
Co.,  129  La.  900,  57  S  166,  39  LRANS 
202  (right  hand  lost);  Carlin  v.  Ken- 
nedy, 97  Minn.  141,  106  NW  340  (left 
hand  crushed  and  deformed).  (14) 
$7,250.  Ft.  Worth,  etc.,  R.  Co.  v. 
Bowen,  30  Tex.  Civ.  A.  14.  68  SW  700 
(hand  crushed).     (16)   $7,000.     Inter- 
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quate,*'  or  inadequate.'^ 

[$  434]     (10)    Injnrice  to   Fuigan.     Particular 
awards  for  injuries  to  fingers  which  have  been  held 


excessive  are  listed  in  the  footnote,'^'  as  are  awards 
which  have  been  held  not  excessive,''^  or  which  have 


national,  etc.,  R.  Co.  v.  Bonatz,  (Tex. 
Civ.  A.)  48  SW  767  (Kreater  part  of 
hand  amputated).  (16)  *6,B00. 
Wooater  v.  Western  New  York,  etc, 
R.  Co.,  16  NYS  764  [aft  136  N.  Y. 
617  mem,  32  NE  64S  mem]  (loss  of 
hand).  (17)  |6,000.  Crosby  v.  Cuba 
R.  Co..  168  Fed.  144  [aft  170  Fed. 
369,  95  CCA  639  (rev  on  other 
xrounds  222  U.  8.  473,  32  SCt  132,  56 
L.  ed.  274,  38  LRANS  40)]  (right 
hand  lost);  A.  L.  Clark  Lumber  Co. 
V.  Pickett,  193  8W  793  (loss  of  part 
of  hand);  Missouri  Pac.  R.  Co.  v. 
Jones.  75  Tex.  151,  12  SW  972,  16 
AmSR  879.  (IS)  16.763.61.  Huenter 
V.  Moline  Plow  Co..  193  111.  A.  261 
(loss .  of  three-fourths  of  thi  palm, 
all  Angers  except  Index  flnger  of 
right  hand).  (19)  (5.500.  Bchuets 
V.  Van  Orman,  184  Mich.  478,  151 
NW  613  (girl  of  14,  hand  amputated 
above  the  wrist).  (20)  (5,000.  Queen 
Coal,  etc.,  Co.  v.  Epple,  (Ind.  A.)  113 
NE  19  (loss  of  left  hand  at  wrist  by 
a  17  year  old  boy);  Newport  News, 
etc.,  R.  Co.  V.  Campbell,  25  SW  267, 
16  KyL  714  (loss  of.  use  of  hand); 
C^rr  V.  Minneapolis,  etc.,  R.  Co., 
(Minn.)  167  NW  -299  (gangrene,  and 
minor  operations) ;  Gray  v.  Commu- 
tator Co.,  85  Minn.  463,  89  NW  322 
(boy,  19  years  old;  left  hand  crushed 
to  the  wrist);  Mullery  v.  Great 
Northern  R.  Co.,  50  Mont.  408,  148  F 
323  (loss  of  two  fingers  of  right 
hand,  and  Injuries  to  both  hands); 
Houston,  etc.,  R.  Co.  v.  Pinto,  60 
Tex.  516  (amputation);  Walker  v. 
Simmons  M£g.  Co..  131  Wis.  542,  111 
NW  694  (hand  useless).  (21)  (4.700. 
Central  R.  Co.  v.  De  Bray,  71  Ga. 
406  (loss  of  hand  by  man,  23  years 
old).  (22)  (4,600.  Lawton  v.  Ogles- 
by  Coal  Co.,  154  III.  A.  368  (hand 
seriously  Injured);  Marshall  Mill, 
etc.,  Co.  v.  Scharnberg.  (Tex.  Civ. 
A.)  190  SW  229  (disability  of  hand): 
Glenn  Lumber  Co.  v.  Quinn,  (Tex. 
Civ.  A.)  149  SW  285;  Schulta  v.  Chi- 
cago, etc.,  R.  Co.,  48  Wis.  -375,  4  NW 
399.  (23)  (4,000.  Withcofsky  v. 
Wler,  32  Fed.  301  (loss  of  hand); 
Louisville,  etc.,  R.  Co.  v.  Sheets,  IS 
SW  248,  11  KyL  781  (loss  of  hand); 
Niblock  v.  Ann  Arbor  R.  Co.,  158 
Mich.  582,  123  NW  35  (hand  useless); 
Michigan  Cent.  R.  Co.  v.  Waterworth, 
21  Oh.  Cir.  Ct.  495.  11  Oh.  Cir.  Dec. 
621  (loss  of  a  hand).  (24)  (3,850. 
McGhee  v.  Claridy,  96  Ga.  765,  22  SE 
375  <loss  of  a  hand).  (25)  (3,500. 
Chicago  Screw  Co.  v.  Weiss,  107  III. 
A.  39  [aft  203  111.  536,  68  NB  54] 
(loss  of  use  of  left  hand);  North 
Chicago  St.  R.  Co.  v.  Broms,  62  111. 
A.  127;  Louisville  Cooperage  Co.  v. 
Farmer,  109  SW  893,  33  KyL  180 
(use  of  the  hand  impaired  to  the  ex- 
tent of  one  half) ;  Sampson  T.  St. 
Louis,  etc..  R.  Co..  156  Mo.  A.  419. 
138  SW  98  (left  hand):  Southern 
Pac.  Co.  V.  Sorey.  (Tex.  Civ.  A.)  142 
SW  119  (right  hand  severely  bruised, 
mangled,  and  mashed);  Greenville 
Oil,  etc.,  Co.  V.  Harkey,  20  Tex.  Civ. 
A.  225,  48  SW  1005  (youth  of  19: 
amputation  of  his  right  hand).  (26) 
(3,260.  Bernier  v.  St.  Paiil  Gaslight 
Co.,  92  Minn.  214,  99  NW  778  (loss 
of  the  entire  thumb  on  plaintiff's  left 
hand,  and  the  loss  of  index  finger  on 
hlB  right  hand).  (27)  (3,200.  Poll 
V.  Numa  Block  Coal  Co.,  149  Iowa 
104,  127  NW  1106,  33  LRANS  646 
(hand  broken).  (28)  (3,109.20. 
Freed  v.  Standard  Scale,  etc.,  Co., 
261  Pa.  616,  97  A  72.  (29)  (3,000. 
Baltimore,  etc.,  R.  Co.  v.  Roberts. 
161  Ind.  1,  67  NE  530  (brakeman.  31 
years  old);  McHenry  Coal  Co.  v.  Rob- 
inson, 169  Ky.  121,  183  SW  489  (hand 
practically  disabled).  (30)  (2,610. 
Texas,  etc.,  R.  Co.  v.  Elliott,  (Tex. 
Civ.  A.)  189  SW  737  (two  fingers 
and  palm  of  hand  permanently  in- 
jured).     (31)    (2,600.     Savannah,  etc., 


R.  Co.  v.  Howard,  91  Ga.  99,  16  SE 
306.  (32)  (2,500.  Graft  v.  Illinois 
Steel  Co.,  146  111.  A.  238  (structural 
iron  worker;  hand  substantially  dse- 
less);  Louisville  Bagging  Mfg.  Co. 
v.  Dolan,  13  KyL  493.  (33)  (2,350. 
Richmond,  etc.,  R.  Co.  v.  Williams, 
88  Ga.  16,  14  SE  120.  (34)  (2,300. 
Whalen  v.  Chicago,  etc.,  R.  Co..  75 
Iowa  563,  39  NW  894.  (35)  (2,260. 
Honeycutt  v.  St.  Louis,  etc.,  R.  Co., 
40  Mo.  A.  674;  Brown  v.  ESastern 
Wisconsin  R.,  etc  Co.,  160  Wis. 
459,  152  NW  158  (8  year  old  boy). 
(36)  (2,000.  Vanesler  v,  Moser 
Cigar,  etc.,  Box  Co.,  108  Mo.\  A.  621, 
84  SW  201.  (37)  (1,995.  Shalgren 
V.  Red  Cllft  Lumber  Co.,  95  Minn. 
450,    104    NW    531     (crushed    hand). 

(38)  (1,950.  Cashman  V.  E.  I.  Du 
Pont  De  Nemours  Powder  Co.,  169 
Iowa  306,  151  NW  394  (amputation 
of  second   finger  and   part  of  palm). 

(39)  (1,800.  Chapman  v.  Ann  Arbor 
R.   Co., -196   Mich.    671,    163    NW    107. 

(40)  (1,500.  The  Sarnla,  137  Fed. 
952  [rev  on  other  grounds  147  Fed. 
106,  77  CCA  332  (certiorari  den  203 
U.  S.  588,  27  SCt  776,  61  L.  ed.  330)]; 
Ong  Chair  Co.  v.  Cook,  85  Ark.  390, 
108  SW  20S;  O'Shaugnnessy  v.  Chi- 
cago City  R.  Co.,  144  111.  A.  174  (a 
boy,  between  12  and  13);  Strong  v. 
Iowa  Cent.  R.  Co.,  94  Iowa  380,  62  NW 
799  (hand  crushed,  and  its  use  im- 
paired); Chesapeake,  etc.,  R.  Co.  v. 
Wiley,  90  SW  557,  28  KyL  770;  Ant- 
letz  v.  Smith,  97  Minn.  217,  106  NW 
517;  Dittrlch  v.  American  Mfg.  Co., 
(Mo.  A.)  190  SW  1006;  Goodloe  v. 
Metropolitan  St.  R.  Co.,  120  Mo.  A. 
194,  96  SW  482;  Romraen  v.  Empire 
Furniture  Mfg.  Co.,  66  Wash.  48,  US 
P  924.  (41)  (1,475.  Landrum  v. 
Loose-Wiles  Biscuit  Co.,  (Mo.  A.)  204 
SW  930.  (42)  (1,400.  Yellow  Pop- 
lar Lumber  Co.  v.  Ford,  141  Ky.  5, 
131  SW  1010;  Ft.  Worth,  etc.,  R.  Co. 
V.  Bell,  6  Tex.  Civ.  A.  28,  23  SW  922. 
(43)  (1,000.  McMurray  v.  Sioux  City, 
150  Iowa  257,  129  NW  95t»;  Houston, 
etc.,  Co.  V.  Smith,  166  Ky.  74,  178 
SW  1145;  Covington,  etc..  Bridge  Co. 
V.  Smith,  89  SW  674,  28  KyL  529 
(girl);  McMillan  v.  Union  Press- 
Brick  Works,  6  Mo.  A.  434  (boy;  loss 
of  hand).  (44)  (900.  Harcourt  v. 
Redmon.  149  Ky.  612,  149  SW  938 
(female).  (45)  (800.  Bushnell  v. 
Metz,  18  111.  A.  84;  Louisville,  etc., 
R.  Co.  v.  Shelburne,  (Ky.)  117  SW 
303.  (46)  (750.  Ray  v.  Lake  Su- 
perior Terminal,  etc.,  R.  Co.,  99  Wis. 
617,  75  NW  420.  (47)  (700.  Town- 
send  V.  Joplin,  139  Mo.  A.  394,  123 
SW  474;  Hillerbrand  v.  May  Mercan- 
tile Co.,  141  Mo.  A.  122,  121  SW  326 
(child).  (48)  (500.  Consolidation 
Coal  Co.  V.  Castle,  170  Ky.  216,  186 
SW  833. 

50.  [a]  Bald  •daqiutU.  —  (1) 
(4.500,  Bolden  v,  Jensen.  70  Fed. 
505.  (2)  (500.  Palmer  v.  Cedar  Rap- 
Ids  R.  Co..  124  Iowa  424,  100  NW 
336.  (3)  (100.  Ralph  v.  Gles-Qear 
Co..   164   Mich.   44,  129  NW  8. 

61.  [a]  Held  lB»d««iMt*.  —  (1) 
(2,500.  Dolron  v.  Baker-Wakefleld 
Cypress  Co..  131  La.  618.  59  S  1010. 
(2)  (2,000.  Ollphant  v.  Nona  Mills 
Co..  J41  La.   738.   75   S  665. 

sa.  [a]  Held  ■xcasslTa.  —  (1) 
(20,000.  Williams  v.  Wabash  R.  Co., 
(Mo.)  175  SW  900  (part  of  a  thumb 
and  three  fingers  on  right  hand,  her- 
nia, and  atrophied  right  arm; 
(10,000).  (2)  (15.000.  Producers' 
Oil  Co.  v.  Barnes,  (Tex.  Civ.  A.)  120 
SW  1023  (three  middle  fingers  and 
part  of  little  finger;  reduced  to 
(7,600).  (3)  (10,000.  Allen  v.  Bear 
Creek  Coal  Co.,  43  Mont.  269.  115  P 
673  (third  finger  and  second  finger); 
Hosheit  v.  Lusk,  190  Mo.  A.  431,  177 
SW  712  (loss  of  the  ends  of  the 
four  fingers  of  left  hand;  (7,500). 
(4)     (9,000.      International,    etc.,    R. 


Co.  V.  Shaughnessy,  (Tex.  Civ.  A.) 
81  SW  1026  (three  fingers  of  left 
hand).  (6)  (8,000.  Borgeaon  v.  U.  S. 
Projectile  Co.,  2  App.  Div.  67,  37  NYS 
458  (reduced  to  (6,000).  (6)  |7,600. 
Lyons  V.  New  Orleans,  etc,  R.  Co., 
141  La.  24,  74  S  684  (fingers  of  right 
hand);  (Jampbeil  v.  Wheellhan- 
Weidauer  Co.,  46  Wash.  675,  89  P 
161  (four  fingers  of  the  right  hand). 
(7)  (6,750.  Louisville  Water  Co.  v. 
Upton,  36  SW  520,  18  KyL  326  (loss 
of  two  fingers  of  right  hand).  (8) 
(6,500.  Kansas  Pac.  R.  Co.  v.  Peavey. 
34  Kan.  472,  8  P  780  (loss  of  thumb 
and  forefinger):  Kansas  Pac.  R.  Co. 
V.  Peavey,  29  Kan.  169,  44  AmR  630 
(thumb  and  finger):  Gray-Meek 
Paper  Box  Co.  v.  McNally.  138  Ky. 
823,  129  SW  299  (right  thumb,  left 
forefinger).  (9)  (5,000.  Chrlstensen 
V.  Daniels  Co.,  170  111.  A.  59  (struc- 
tural iron  worker;  foreQnger;  (5,000 
reduced  to  (3,000);  Louisville,  etc, 
R.  Co.  V.  Foley,  94  Ky.  220,  21  SW 
866,  16  KyL  17  (loss  of  two  fingers); 
Moilanen  v.  Washington  Iron  Co.. 
176  Mich.  505,  142  NW  757  (second 
and  third  fingers) ;  San  Antonio,  etc., 
R.  Co.  V.  Turney,  33  Tex.  Civ.  A.  626, 
78  SW  256  (two  middle  fingers  of 
right  hand;  reduced  to  (4,000);  Bar- 
clay V.  Puget  Sound  Lumber  Co.,  4$ 
Wash.  241.  93  P  430,  16  LRANS  140 
(loss  of  two  front  fingers  of  the 
right  hand);  Kirby  v.  Wheeler-Os- 
good  Co.,  42  Wash.  610,  85  P  62  (ends 
of  the  first  three  fingers  of  right 
hand:  reduced  to  (3,500).  (10)  (4,600. 
Georgetown  Water,  etc,  <3a  v.  For- 
wood,  (Ky.)  113  SW  112;  RIttel  v. 
E.  E.  Souther  Iron  Co..  127  Mo.  A. 
463.  105  SW  662.  (11)  (4.000.  Gag- 
non  V.  Klauder-Welldon  Dyeing 
Mach.  Co..  174  Fed.  477  [aft  183  Fed. 
962,  106  CCA  302]  (blacksmith  still 
able  to  pick  up  and  handle  articles 
and  all  ordinary  tools);  Richardson 
V.  St.  Louis,  etc.,  R.  Co.,  223  Mo.  325, 
123  SW  22  (loss  of  a  thumb  and  fin- 
ger). (12)  (4,000.  Mahood  v.  Pleas- 
ant Valley  Coal  Co.,  8  Utah  85,  30  P 
149  (laborer:  one  little  finger  lost, 
and  the  one  next  It  broken).  (13) 
O;500.  Stiller  v.  Bohn  Mfg.  Co.,  80 
Minn.  1,  82  NW  981  (first  finger  of 
left  hand.  Joints  of  the  second  finger 
and  thumb).  (14)  (3,250.  Mathis  v. 
Western  Furniture  Mfg.  Co.,  "2 
Wash.  206,  130  P  94  (right  thumb). 
(15)  (2,500.  Ball  v.  Peterman  Mfg. 
Co.,  47  Wash.  653,  92  P  425  (two  fin- 
gers crushed);  Louisville,  etc.,  R.  Co. 
v.  Law,  21  SW  648.  14  KyL  850  (in- 
juries to  the  left  thumb,  amputation 
at  the  first  Joint).  (16)  (1.800. 
Qahagan  v.  Aeromotor  Co.,  67  Minn. 
252,  69  NW  914  (amputation  of  two 
fingers  of  left  hand).  (17)  (1,500. 
Olsen  v.  Tacoma  Smelting  Co.,  50 
Wash.  128,  96  P  1036  (loss  of  a  little 
finger).  (18)  (1,250.  N.  N.  &  M. 
Co.  V.  Walker,  14  KyL  175  (loss  of 
one  Joint  of  the  right  thumb).  (19) 
(1,100.  Louisville,  R.  Co.  v.  O'Mara, 
76  SW  402,  25  KyL  819  [mod  76  SW 
1098,  25  K.vL  1119].  (20)  (600.  SL 
Louis  Southwestern  R.  Co.  v.  Wyn- 
negar,  117  Ark.  47,  173  SW  427  (fore- 
finger of  a  child.  8  months  old). 
(21)  (250.  C^atzer  v.  Brooklyn,  etc.. 
R.  Co.,  112  NYS  1088. 

63.  [a]  Bald  Bot  asoaaBlva^— (1) 
(25,000.  Goetzke  v.  Chicago,  174  111. 
A.  446  (part  of  both  hands).  (2) 
(15,000.  Murray  v.  CHiicago,  etc.,  R. 
Co.,  152  Iowa  732,  133  NW  123  (part 
of  both  hands;  girl  of  17).  (3) 
(12,000.  San  Antonio,  etc.  R.  Co.  v. 
Beauchamp,  54  'Tex.  Civ.  A.  123.  116 
SW  1163  (two  middle  fingers  of  right 
hand).  (4)  (9,000.  Rice  v.  Dew- 
berry, (Tex.  Civ.  A.)  93  SW  715.  (5) 
(7.500.  Yates  v.  Housc.WreckIng  Co., 
(Mo.  A.)  195  SW  549;  Missouri,  etc.. 
R.  Co.  V.  Hauer,  (Tex.  Civ.  A.)  33 
SW  1010    (loss  of  all   the  fingers  of 
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been  held  inadequate."* 

[i  435]  (11)  Injury  in  Connection  with  Injury 
to  Leg.  Particular  awards  for  injuries  to  the  arm 
or  hand  in  connection  with  injury  to  the  lower 
limbs  which  have  been  held  excessive  are  listed  in 


the  footnote,'^''  as  are  awards  held  not  excessive.'* 
[$  436]  g.  Injuries  to  Hip  or  Leg — (1)  In  Oen- 
eraL  Particular  awards  for  injuries  to  hip  or  leg 
generally  which  have  been  held  excessive  are  listed 
in  the  footnote.'^     Likewise  particular  awards  for 


his  right  hand).  (8)  ?e,500.  Henry 
V.  Lincoln,  97  Nebr.  885,  151  NW  9S3. 
(7)  $8,(M)0.  Murtaugh  v.  New  York 
Cent.,  etc.,  R.  Co.,  49  Hun  458,  3  NYS 
483  (loss  of  three  fingers,  injuries  to 
wrist  and  arm).  (8)  15,000.  Bross- 
man  v.  Drake  Standard  ICach.  Works, 
177  III.  A.  323;  Miller  v.  Chicago,  etc., 
R.  Co.;  103  Minn.  443,  115  NW  269; 
Missouri,  etc.,  R.  Co.  v.  Hauer,  (Tex. 
Civ.  A.)  43  SW  1078;  Woodard  v. 
Cline  Lumber  Co.,  81  Wksh.  85,  142 
P  47B.  (9)  »4,B00.  Oborn  v.  Nel- 
son, 141  Mo.  A.  428,  126  SW  ITS; 
King  V.  Page  Lumber  Co.,  68  Wash. 
123,  119  F  180;  Wlllette  v.  Thlne- 
lander  Paper  Co.,  145  Wis.  537,  130 
NW  853.  (10)  $4,000.  Rock  Island 
Sash,  etc..  Works  v.  Pohlman,  99  111. 
A.  670  [afC  210  111.  133,  71  NE  428]; 
Fitzgerald  v.  International  Flax 
Twine  Co.,  104  Minn.  188,  116  NW 
475  (woman);  Barg  v.  Bousfleld,  65 
Minn.  355,  88  NW  45  (loss  of  three 
fingers  by  boy  15  years  of  age).  (11) 
S3,750.  Eldrldge  v.  Atlas  SS.  Co.,  68 
Hun  98,  11  NYS  488  [aff  134  N.  T. 
187,  32  NB  88]  (loss  of  three  An- 
gers). (12)  $3,500.  Brossman  v. 
Drake  Standard  Mach.  Works,  177  111. 
A.  323;  Chicago  Screw  Co.  v.  Weiss, 
107  III.  A.  39  [an  203  III.  536,  68  NE 
54];  Henderson  v.  Heman  Constr. 
Co.,  198  Mo.  A.  423,  199  SW  1045. 
(13)  $3,300.  Chapman  v.  Southern 
Pac.  R.  Co.,  12  Utoh  30,  41  P  551  (loss 
of  two  fingers,  permanent  injury  to 
two  others).  (14)  $3,202.  Gregg  v 
King  County,  80  Wash.  196, '141  P 
340.  AnnCasl918C  135.  (15)  $3,008. 
Rood  V.  Seattle  Electric  Co.,  55 
Wash.  217,  104  P  249.  (16)  $3,000. 
Malloy  V.  Kelly-Atkinson  Constr. 
Co.,  144  111.  A.  226  [alT  240  111.  102, 
88  NB  234]-  Huston  v.  Qulncy,  etc., 
R.  Co.,  151  Mo.  A.  335,  131  SW  714; 
Sailer  v.  Friedman  Bros.  Shoe  Co., 
180  Mo.  A.  712,  109  SW  794;  Flnkel- 
stein  V.  Kramer,  133  App.  Dlv.  565, 
118  NYS  150  [aft  197  N.  Y.  594  mem, 
91  NB  1113  mem];  Oammel-States- 
man  Pub.  Co.  v.  Monfort,  (Tex.  Civ. 
A.)  81  SW  1029;  Neilon  v.  Marinette, 
etc..  Paper  Co.,  75  Wis.  579,  44  NW 
772  (loss  of  three  fingers).  (17) 
$2,947.60.  Lund  v.  Sargent  Mfg.  Co.. 
158  Mich.  3,  122  NW  372.  (18) 
$2,760.  Haynes  v.  Erk,  6  Ind.  A.  332. 
33  NB  637  (loss  of  fingers  on  left 
hand);  San  Antonio,  etc.,  R.  Co.  v. 
Muecke,  47  Tex.  Civ.  A.  380.  105  SW 
1009;  Davis  v.  Wenatchee,  86  Wash. 
13,  149  P  337;  Easterly  v.  Eatonvllle 
Lumber  Co..  60  Wash.  647,  111  P 
878.  (19)  $2,500.  Choctaw,  etc..  R. 
Co.  V.  Craig,  79  Ark.  53,  95  SW  168; 
Morgantown  Mfg.  Co.  v.  Hicks.  48 
Ind.  A.  623,  92  NE  199;  Gregory  v. 
Slaughter,  124  Ky.  345.  99  SW  247, 
30  KyL  500,  124  AmSR  402,  8  LRANS 
1228;  Texarkana  Table,  etc.,  Co.  v. 
"Webb,  (Tex.  Civ.  A.)  86  SW  782; 
Campbell  v.  McCoy,  3  Tex.  Civ.  A. 
298,  23  SW  34  (little  finger  so  mashed 
as  to  require  amputation,  and  the 
next  finger  drawn  halfway  to  the 
palm  of  the  hand).  (20)  $2,080. 
Duskey  v.  Green  Lake  Shingle  Co., 
61  Wash.  145,  98  P  99.  (21)  $2,000. 
EvansviUe  Furniture  Co.  v.  Freeman. 
57  Ind.  A.  676.  105  NB  258,  107  NE 
27;  Mutual  Wheel  Co.  v.  Meaders,  147 
Ky.  318,  144  SW  22;'PuIs  v.  Chlcasro. 
etc.,  R.  Co.,  127  Minn.  507.  150  NW 
175.  (22)  $1,995.  Shalgren  v:  Red 
Cliff  Lumber  Co.,  95  Minn.  450,  104 
NW  631.  (28)  $1,583.  East  Ten- 
nessee Tel.  Co.  V.  Bowen.  143  Ky. 
777.  187  SW  523.  (24)  $1,500.  Clem- 
ens V.  Gem  Fibre  Packaire  Co.,  153 
Mich.  495,  117  NW  187;  McMillan  v. 
Northern  Pac.  R.  Co.,  126  Minn.  7, 
146  NW  813:  Hoffer  v.  Powers,  112 
Minn.  409,  128  NW  299.  (26)  $1,494. 
Hill  V.  Llbby.  110  Me.  150,  85  A  487. 
(28)  $1,300.     Opsahl  v.  Northern  Pac. 
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R.  Co..  78  Wash.  197.  138  P  881.  (27) 
$1,250.  Chicago,  etc..  R.  Co.  v.  Kirk- 
land.  120  111.  A.  272;  Chicago,  etc.,  R. 
Co.  v.  Bell.  Ill  111.  A.  280  [rev  on 
other  grounds  209  111.  26,  10  NE  754]. 

(28)  $1,119.25.  Adams  V.  Peterman 
Mfg.    Co.,    47    Wash.    484,    92    P    339. 

(29)  $1,000.  Barnett  v.  United  Kan- 
sas Portland  Cement  Co.,  91  Kan.  719, 
139  P  484;  Ck>vlncton,  etc..  Bridge 
Co.  V.  Smith,  89  8W  874.  28  KyL 
529;  Yazoo,  etc.,  R.  Co.  v.  Kelly,  98 
Miss.  367,  63  S  779;  Parker  v.  Mis- 
souri Pac.  R.  Co.,  164  Mo.  A,  31.  147 
SW  489;  McMahon  v.  Walsh,  48  N.  Y. 
Super.  36  (loss  of  finger).  (30)  $600. 
St.  Louis,  etc..  R.  Co.  V.  Neely,  45 
Tex.  Civ.  A.  811,  101  SW  481.  (31) 
$550.  GMrgia  Pac.  R.  Co.  v.  Rig- 
den,  85  Ga.  867,  11  SB  603.  (32) 
$500.  Pylacslnski  v.  Great  Northern 
R.  Co.,  120  Minn.  74,  139  NW  147; 
Creason  v.  St.  Louis,  etc.,  R.  Co.,  149 
Mo.  A.  223,  130  SW  445;  Piering  v. 
Dunham  Mfg.  Co.,  113  NYS  713; 
Yount  V.  Strickland,  17  Wyo.  526,  101 
P  942.  (S3)  $350.  Mergenthaler- 
Horton  Basket  Co.  v.  Taylor,  90  SW 
968,  28  KyL  923.  (34)  $300.  Houston, 
etc.,  Co.  V.  Bain,  167  Ky.  436,  183 
SW  219;  Olsen  v.  Wendt.  68  Misc. 
21,  110  NYS  153. 

54.  [a]  KeU  tB»d«an»ta.  —  (1) 
$1,000.  Rossey  v.  Lawrence,  123  La. 
1053,  49  8  704,  17  AnnCas  484  (boy 
not  quite  13  years  old;  loss  of  the 
thumb  and  forefinger  and  portions  of 
the  next  two  fingers).  (2)  $500. 
Orr  V.  Wahlfeld  Mfg.  Co..  179  111.  A. 
235  (portions  of  three  fingers  of  right 
hand).  (8)  $200.  Walker  v.  Nix. 
115  Miss.  199,  76  S  143  (loss  of  three 
fingers  by  minor  sawmill  employee).  ' 

56.  [a]  KsM  nuMSlT*.  —  (1) 
$49,000.  C^anfield  v.  Chicago,  etc.,  R. 
Co..  (Iowa)  121  NW  188.  (2)  $40,000. 
St.  Louis,  etc..  R.  Co.  v.  Waren,  65 
Ark.  619.  48  SW  222  (boy.  2%  years 
old).  (3)  $20,078.  Williams  v.  W. 
R.  Pickering  Lumber  Co..  125  La. 
1087,  52  S  167,  136  AmSR  366,  19 
AnnCas  1224  (reduced  to  $12,000). 
(4)  $16,000.  Cleveland!  etc..  R.>  Co. 
V.  Lynn,  177  Ind.  311,  95  NB  577,  98 
NB  87  (remittitur  to  $12,000  re- 
quired); International,  etc.,  R.  Co. 
V.  Briee,  (Tex.  Civ.  A.)  95  SW  860 
[rev  100  Tex.  203,  97  SW  481]  (re- 
duced to  $12,000).  (5)  $10,000. 
Latchtimacker  v.  Jacksonville  Tow- 
ing, etc.,  Co.,  181  Fed.  278  [aft  184 
Fed.  987,  106  CCA  665]  (reduced  to 
$4,826;  seaman,  27  years  old,  earning 
$20  per  month,  with  expectancy  of 
thirty-seven  years;  loss  of  one  arm 
and  one  leg). 

56.  [a]  Keld  not  axoasslva, — (1) 
$70,000.  Zibbell  v.  Southern  Pac.  Co.. 
180  Cal.  237,  118  P  513  (reduced  from 
$100,000).  (2)  $39,000.  McMahon  v. 
Illinois  Cent.  R.  Co.,  127  Minn.  1,  148 
NW  448.  (3)  $35,000.  Eckert  v. 
Chicago,  etc..  R.  Co.,  135  Minn.  37Z. 
160  NW  1020  ($50,000  reduced  by 
trial  court  to  $35,000).  (4)  $30,000. 
Pennsylvania  Co..  v.  Barton,  130  III. 
A.  573;  Dumphy  v.  Norfolk,  etc.,  R. 
Co.,  (W.  Va.)  95  SE  863.  (5)  $25,000. 
Jenkins  v.  Minneapolis,  etc..  R.  Co., 
124  Minn.  368,  145  NW  40;  Moore  v. 
St.  Joseph,  etc.,  R.  Co..  268  Mo.  31, 
186  SW  1035.  (6)  $23,000.  Brick- 
son  v.  Brooklyn  Heights  R.  Co..  11 
Misc.  662,  32  NTS  915  [aft  155  N.  Y. 
643  mem.  49  NE  1096  mem]  (am- 
putation of  one  leg  below  the  knee, 
arm  enlarged,  hearing  Impaired). 
(7)  $20,000.  Parrel!  v.  Illinois  Tun- 
nel Co.,  177  111.  A.  425.  (8)  $18,000. 
Murray  v.  Brooklyn  City  R.  Co.,  7 
NYS  900  (amputation  of  a  leg,  and 
loss  of  the  use  of  an  arm).  (9) 
$17,793.33.  Mendlsabal  v.  New  York 
Cent.,  etc..  R.  Co.,  89  Apn.  Div.  386. 
85  NYS  896  fanp  dlsm  178  N.  Y.  619 
mem,      70      NE      1102      mem].       (10) 


$15,000.  Metropolitan  West  Side  Bl. 
R.  Co.  V.  Fortln.  107  111.  A.  157  [alt 
203  III.  464,  67  NB  977];  Iddle 
V.  .  Hamler  Boiler,  etc..  Co.,  138 
La.  97,  70  S  60.  (11)  $14,000. 
Hatch  V.  Terry.  163  App.  Dlv.  230, 
137  NYS  1082.  (12)  $13,500.  Yellow 
Fine  Paper  Mill  Co.  v.  Lyons.  (Tex. 
Civ.  A.)  159  SW  909;  Parker  v.  Fair- 
banks Morse  Mfg.  Co.,  ISO  Wis.  525, 
110  NW  409.  (13)  $11,750.  San  An- 
tonio, etc.,  R.  Co.  v.  Brooking,  (Tex. 
Civ.  A.)  51  SW  537.  (14)  $11,600. 
Hill  v.  Starin.  65  App.  Dlv.  361,  78 
NYS  91  [atr  173  N.  Y.  632  mem,  88 
NE  1110  mem].  (15)  $11,000.  Louis- 
ville R.  Co.  V.  Bryant,  142  Ky.  159, 
134  SW  182.  (16)  $10,000.  ,  Peter- 
son V.  Chicago,  etc.,  Bl.  R.  Co.,  176 
111.  A.  218  [rev  on  other  grounds 
260  111.  280,  103  NB  252];  Daniels 
V.  Union  Pac.  R.  Co.,  8  Utah  357,  28 
P  762  [aft  152  U.  S.  684,  14  SCt  768, 
38  L.  ed.  597].  (17)  $9,000.  Texas, 
etc.,  R.  Co.  V.  Brick,  83  Tex.  598,  20 
SW  611  (a  youth  19  years  of  age; 
amputation  of  leg  above-  the  ankle, 
impaired  strength  of  right  arm);  In- 
ternational, etc.,  R.  Co.  V.  Hlnzie,  82 
Tex.  623.  18  SW  681  (leg.  arm,  and 
spine).  (18)  $8,537.  Barrett  v.  New 
York  Cent.,  etc..  R.  Co.,  46  App.  Dlv. 
225,  61  NYS  9.  (19)  $8,100.  Chi- 
cago, etc.,  R.  Co.  V.  Murray,  71  111. 
601  (girl  of  7;  one  of  her  legs  cut 
oft,  right  hand  so  crushed  as  to  re- 
quire the  amputation  of  two  fingers). 
(20)  $7,500.  Hallack  v.  Johnson.  12 
Colo.  244,  20  P  700  (leg  broken, 
shoulder  bruised  and  lamed,  health 
impaired).  (21)  $6,500.  Morgan  v. 
Aroostook  Valley  H.  Co.,  115  Me. 
171,  98  A  628.  (22)  $5,500.  Louis- 
ville, etc.,  R.  Co.  V.  Chlsm,  47  SW 
251,  20  KyL  584.  (23)  $5,000.  Chi- 
cago, etc.,  R.  Co.  V.  Sullivan,  21  III. 
A.  580  (crushing  of  leg,  permanent 
injury  of  hip,  disabling  of  one  hand, 
gashing  head) ;  Hoseth  v.  Preston 
Mill  Co.,  55  Wash.  416,  104  P  812. 
(24)  $4,874.  Winona  Interurban  R. 
Co.  V.  Williard,  54  Ind.  A.  472,  101 
NB  1022.  .  (25)  $4,000.  Missouri, 
etc.,  R.  Co.  V.  Malone,  (Tex.  Civ.  A.) 
110  SW  958.  (26)  $3,500.  North 
Chicago  SL  R.  Co.  v.  Broms,'82  III. 
A.  127;  Roberts  v.  St.  Joseph,  (Mo. 
A.)  185  SW  1197.  (27)  $3,000.  Maine 
V.  Chicago  City  R.  Co.,  148  111.  A. 
509  (woman);  Tereau  v.  Meeds,  114 
Minn.  517,  130  NW  3;  Ward  v.  Meeds, 
114  Minn.  18,  130  NW  2.  (28)  $2,000. 
St.  Louis  Southwestern  R.  Co.  v. 
Everett,  125  Ark.  428,  189  SW  42; 
Louisville  V.  Dahl,  170  Ky.  281.  185 
SW  1127;  Shawnee  v.  Slankard,  29 
Okl.  133,  116  P  803.  (29)  $1,750. 
Trask  v.  Hallowell  Granite  Works. 
106  Me.  458,  76  A  919.  (30)  $1,600. 
The  A.  Heaton,  43  Fed.  592  (left  hip 
and  arm  fractured);  Grlflln  v.  John- 
son, 84  Ga.  279,  10  SE  719  (two  teeth 
knocked  out.  injured  Internally.  Ilga< 
ments  of  ankle  Joints  lacerated,  arm 
broken).  (31)  $1,200.  Texas,  etc.. 
R.  Co.  V.  Brick,  83  Tex.  526,  18  SW 
947.  29  AmSR  675  (app  dlsm  154 
U.  S.  519.  620,  14  SCt  1164  mem,  38 
L.  ed.  1084  mem]  (loss  of  foot  and 
right  arm  permanently  impaired). 
(32)  $1,000.  Kennedy  v.  Whittaker, 
81  111.  A.  606  (woman  of  63;  frac- 
ture of  the  lower  arm,  and  disloca- 
tion of  the  wrist,  hip  and  knee  in- 
jured). (33)  $850.  Southern  R.  Co. 
V.  Burgess,  143  Ala.  364,  42  S  35. 
(34)  $500.  Morton  v.  Pusey,  237  III. 
26.    86    NB    601. 

57.  [a]  Kala  exoMtlTW.  —  (1) 
$18,000.  San  Antonio,  etc.,  R.  Co.  v. 
Connell,  27  Tex.  Civ.  A.  533,  66  SW 
246  (raUroad  engineer,  41  yearn  of 
age,  earning  from  $135  to  $160  a 
month).  (2)  $15,000,  Chapman  v. 
Atlantic  Ave.  R.  Co.,  14  Misc.  384.  3B 
NYS   1046    (varicose   veins,    impaired 
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to    hip    or    leg    generally    which    have  |  been  held. not  excessive,**  or  which  have  been  hdd 

life  and  comp«UlnK  him  to  wear  a 
steel  brace  In  order  to  do  any  aort 
of  manual  labor) ;  LianK  v.  Chicago  R. 
Co.,  181  111.  A.  664;  Zobes  v.  Inter- 
national Paper  Co.,  116  Me.  2S7.  Itl 
A  24  (loss  of  use  of  both  legs): 
Goins  V.  Moberly,  127  Mo.  116.  29  SW 
985;  Thomas  v.  St.  Louis,  etc,  R. 
Co.,     187     Mo.    A.     420,     173    SW    728. 


injnnes 

the  full  use  of  one  leg).  (3)  |1Z,S00 
Swan  V.  Long  Island  R.  Co.,  79  Hun 
612  mem,  29  NTS  337.  (4)  )12,000. 
Chicago  Union  Tract.  Co.  v.  Sawusch, 
119  111.  A.  349  [ail  218  111.  130,  75 
NE  797,  1  LRANS  670]  (reduced  to 
110,000;  street  car  conductor; 
crushed  leg);  Herold  v.  Metropolitan 
St.  R.  Co.,  89  App.  Dlv.  696,  85  NYS 
660  (physician  with  a  practice  of 
about  $6,000  a  year;  reduced  to 
}7,783).  (5)  110,500.  Illinois  Cent. 
R.  Co.  V.  Houchlns,  121  Ky.  626,  89 
SW  630,  28  KyL  499,  123  AmSR  205, 
1  LRANS  376  (postal  clerk).  (6) 
$9,000.  Watson  v.  Brtghtwell.  82  SW 
454.  28  KyL  887.  (7)  $8,666.  Nich- 
olds  V.  Crystal  Plate  Glass  Co.,  126 
Mo.  55,  28  SW  991;  Nicholds  y.  Crys- 
tal Plate  Glass  Co..  (Mo.)  27  SW 
516  (required  to  remit  $3,666).  (8) 
$8,218.  Austin  v.  Bartlett,  67  App. 
Dlv.  312,  73  NTS  166  [rev  178  N.  T. 
310,  70  NB  865]  (married  woman; 
reduced  to  $4,000).  (9)  $8,000. 
C^ampbell  v.  North  American  BrewInK 
Co..  22  App.  Dlv.  414,  47  NYS  992 
(reduced  to  $6,000).  (10)  $7,000. 
Flnkelsteln  v.  Chicago.  168  IlL  A.  475 
(remitted  to  $2,500).  (113  $6,500. 
Waddell  v.  Metropolitan  St.  R.  Co., 
213  Mo.  8,  111  SW  542  (woman.  75 
years  old:  excessive  by  $1,500).  (12) 
$6,000.  Clapp  V.  Hudson  River  R. 
Co.,  19  Barb.  (N.  Y.)  461  (reduced  to 
$4,000^.  (13)  $5,000.  Zeller  v.  Metro- 
politan St.  R.  Co.,  153  Mo.  A.  613.  134 
SW  1067  (reduced  to  $4,000).  (14)  $4,- 
500.  Meade  v.  Brooklyn  Heights  R. 
Co.,  3  App.  Div.  432,  39  NYS  320.  (16) 
$4,000.  Chicago  v.  Colman,  33  IlL  A. 
567;  Cherokee  Packet  Co.  v.  Hilson, 
96  Tenn.  1,  31  SW  737  (person,  72 
years  of  age).  (16)  $3,600.  Short- 
sleeves  V.  New  York  Cent.,  etc..  R. 
Co.,  9  App.  Div.  622  mem,  40  NYS 
1106  (permanent  lameness).  (17) 
$3,400.  Keller  v.  Chicago,  etc..  Coal 
Co.,  184  111.  A.  248.  (18)  $3,000. 
Pierce  v.  Maine  Cent.  R.  Co..  108  Me. 
664.  83  A  1103  (excessive  by  $1,500); 
Puts  V.  St.  Paul  Gaslight  Co.,  108  Minn. 
243.  121  NW  1109.  (19)  $1,800.  Ford 
V.  Metropolitan  R.  Co.,  4  Out.  L.  29. 
1  OntWR  318  (slight  lameness,  pos- 
sible tendency  to  rheumatism). 

68.  [a]  Held  not  •xcasslTe. — (1) 
$25,000.  Albert!  v.  New  York,  etc.. 
R.  Co.,  43  Hun  421  [aff  118  N.  Y.  77, 
23  NG  35.  6  LRA  766]  (married  man 
of  30).  (2)  $20,000.  Fonda  v.  St. 
Paul  Olty  R.  Co.,  77  Minn.  336,  79 
NW  1043  (plaintiff;  loss  of  the  use 
of  both  legs) ;  Lynch  v.  American 
Linseed  Co.,  122  App.  Div.  428.  107 
NYS  458  [ail  194  N.  Y.  574  mem. 
88  NE  1124  mem]  (legs  crushed); 
Texas,  etc.,  R.  Co.  v.  Conway, 
(Tex.  Civ.  A.)  182  SW  52  (plain- 
tiff. 40  years  old,  earning  $110  to 
$175  a  month);  St.  Louis  Southwest- 
ern R.  Co.  V.  Ford,  66  Tex.  Civ.  A. 
521,  121  SW  709  (both  legs).  (3) 
$18,000.  Gennaux  v.  Northwestern 
Impr.  Co..  72  Wash.  268,  130  P  495. 
(4)  $17,000.  Chesapeake,  etc..  R.  Co. 
V.  Swartz.  115  Va.  723,  80  SE  568. 
(6)  $16,600.  St.  Louis,  etc..  R.  Co.  V. 
Brown,  45  Okl.  143,  144  P  1076.  (6) 
$15,000.  Chicago  City  R.  Co.  v.  Tay- 
lor, 68  111.  A.  613  [an  170  111.  49,  48 
NE  831];  Croghan  v.  Chicago,  etc., 
R.  Co.,  100  Nebr.  253,  159  NW  428; 
Adams  V.  Bucyrus  Co.,  164  Wis.  146, 
159  NW  722.  (7)  $14,167.  Galves- 
ton, etc..  R.  Co.  V.  Porfert,  72  Tex. 
344.  10  SW  207.  (8)  $14,000.  Chi- 
cago, etc..  R.  Co.  V.  Swan,  70  III.  A. 
331  [aff  176  111.  424,  62  NE  9161; 
Ingebretsen  v.  Minneapolis,  etc.,  R. 
Co.,  (Iowa)  165  NW  327  (farmer,  20 
years  of  age).  (9)  $13,200.  Heins 
V.  Knlsely,  186  111.  A.  276.  (10) 
$12,500.  Lotiislana.  etc.,  R.  Co.  v. 
Woodson,  127  Ark.  323,  192  SW  174> 
(man  of  57);  Kentucky  Cent.  R.  Co. 
V.  Ryle.  18  SW  938.  IS  KyL  862  (one 
leg  amputated  above  the  knee,  the 
toes  of  the  foot  on  the  remaining 
leg  all  cut  or  ihashed  oft,  heel 
mashed  or  split  open,  hip  dislocated. 


and  chest  injured).  (11)  $12,000, 
Texas  Mexican  R.  Cio.  v.  Douglas,  73 
Tex.  325,  11  SW  333;  International, 
etc.,  R.  Co.  V.  Poloma,  (Tex.  Civ.  A.) 
123  SW  1149.  (12)  $11,500.  Citizens' 
Tel.  Co.  V.  Wakefield,  (Ky.)  126  SW 
127.  (13)  $11,607.  Odell  V.  Windsor 
Hotel  Co.,  (Que.)  3  EastLR  82.  (14) 
$11,000.     Boden  v.  Kewanee  Coal,  etc.. 


Co.,  168  111.  A.  188  (thigh  crushed) 
Arveson  v.  Boston  Coal,  etc.,  Co.,  128 
Minn.  178,  160  NW  810.  (IS)  $10,000. 
Chicago,  etc.,  R.  Co.  v.  Smith,  107 
Ark.  512,  156  SW  166;  Salmons  v.  St. 
Joseph,  etc.,  R.  Co.,  271  Mo.  395, 
197  SW  35;  Tierney  v.  Syracuse,  etc., 
R.  Co.,  85  Hun  146,  32  NYS  627  [aff 
165  N.  Y.  642  mem,  49  NE  1105  mem]; 
Galveston  v.  Posnainsky,  62  Tex. 
118,  50  AmR  517  (9  year  old  child); 
Houston,  etc.,  R.  Co.  v.  Barlett,  (Tex. 
Civ.  A.)  162  SW  1039  (switchman,  30 
years  old,  earning  $100  a  month; 
right  leg  broken  at  ankle,  resulting 
in  flat  foot,  left  leg  injured  so  as  to 
be  unable  to  be  used  for  any  length 
of  time).  (16)  $9,877.35.  Missouri, 
etc.,  R.  Co.  V.  Haven,  (Tex.  Civ.  A.) 
200  SW  1152.  (17)  $9,750.  Williams 
V.  Spokane,  73  Wash.  237.  131  P  833 
(compound  comminuted  fracture  of 
left  ankle,  right  ankle  and  calf  se- 
verely Injured,  and  leg  permanently 
impaired).  (18)  $9,500.  Cincinnati, 
etc.,  R.  Co.  V.  Nolan,  167  Ky.  11,  179 
SW  1046.  (19)  $9,000.  St.  Louis, 
etc.,  R.  Co.  V.  Ingram.  124  Ark.  298. 
187  SW  452;  Texas,  etc..  R.  Co.  v. 
Echols.  (Tex.  Civ.  A.)  26  SW  1087. 
(20)  $8,600.  Goldsmith  v.  Holland 
Bldg.  Co.,  182  Mo.  697,  81  SW  1112 
(woman).  (21)  $8,000.  O'Dell  v. 
Stewart.  96  Nebr.  147,  147  NW  121 
(ironworker,  26  years  old) ;  Stephens 
V.  Schmidt.  80.  N.  J.  L.  193,  76  A  332 
(woman);  International,  etc.,  R.  Co. 
V.  Brett.  61  Tex.  483.  (22)  $7,700. 
Foster  v.  B.  I.  Crocker  Co.,  142  App. 
Div.  268.  126  NYS  1020.  (23)  $7,600. 
West  Chicago  St.  R.  Co.  v.  Tuerk, 
90  Iir.  A.  105  [aff  193  111.  386,  61  NK 
1087]  (woman,  36  years  of  age); 
Mlley  V.  Louisiana  Sawmill  Co.,  141 
La.  484.  75  S  214  (mill  employee); 
Osterholm  v.  Boston,  etc..  Cons.  Cop- 
per, etc..  Mln.  Co  40  Mont.  508,  107 
P  499  (miner);  Murphy  v.  Southern 
Pac.  Co.,  31  Nev.  120,  101  P  322.  21 
AnnCas  602.  (24)  $7,000.  Wenger 
V.  Strobel  Steel  Constr.  Co..  170  111. 
A.  383;  George  T.  Stagg  Cte.  v. 
Brightwell,  92  SW  8,  28  KyL  1220 
(usefulness  of  leg  permanently  de- 
stroyed; man,  42  years  old);  Atchi- 
son, etc.,  R.  Co.  V.  Frier,  (Tex.  Civ. 
A.)  22  SW  6  (permanent  injury  to 
leg,  hips,  and  back,  and  temporary 
injury  to  knee).^  (26)  $6,500.  New 
Bell  Jelllco  Coal  Co.  v.  Oxendine,  155 
Ky.  840,  160  SW  737.  (26)  $6,090. 
Jordan  v.  Seattle.  30  Wash.  298,  70  P 
743.  (27)  $5,000.  Grossman  v.  Cos- 
grove.  75  111.  A.  886  [aff  174  ni.  383, 
51  NE  694];  Guidry  v.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  140  La. 
1007,  74  S  634  (woman,  32  years  of 
age) ;  Stetson  v.  Mackinac  Transp. 
Co.,  182  Mich.  356,  148  NW  769  (man, 
34  years  of  age,  earning  $45  a 
month);  Sea  Food  Co.  v.  Alves,  117 
Miss.  1,  77  S  867  (boy,  14  years  of 
age).  (28)  $6,000.  Bradfleld  v.  Kan- 
sas City,  (Mo.  A.)  204  SW  819  (sales- 
woman); Kellow  V.  Long  Island  R. 
Co.,  16  NYS  676;  Davey  v.  Rhode 
Island  Co.,  29  R.  I.  49,  68  A  946. 
(29)  $5,000.  Hutchinson  v.  Oshkosh. 
159  Wis.  141,  149  NW  711  (married 
woman  who  conducted  a  dressmak- 
ing business);  Hoffman  v.  Rib  Lake 
Lumber  Co..  136  Wis.  388,  117  NW 
789  (boy).  (30)  $6,000.  Hinton  v. 
Cream  City  R.  Co..  66  Wis.  328.  27 
NW  147  (woman  of  70).  (31) 
$4,346.93.  Bertsch  v.  Metropolitan 
St.  R.  Co.,  68  App.  Div.  228.  74  NYS 
238  [aff  173  N.  Y.  634  mem.  66  NB 
1104  mem].  (32-33).  J4.000.  Mc- 
Weeny V.  Standard  Boiler,  etc., 
Co.,  210  Fed.  507  (a  willful  Injury 
rendering     plaintiff     a     cripple     for 


(34)  $3,600.  JoUet  R.  Co.  v.  Me- 
Pherson,  96  111.  A.  286  [aff  19}  111. 
629,  61  NE  1061];  Musliner  v.  De- 
troit United  R.  Co..  197  Mich.  409,  163 
NW  894  (financial  loss  of  $1,774): 
Hanlford  v.  Kansas  City,  103  Mo. 
172,  15  SW  753;  Aronson  v.  Ricker, 
185  Mo.  A.  628,  172  SW  641;  Haguire 
v.  St.  Louis  Transit  Co.,  103  Uo.  A. 
459.  78  SW  838;  Witrak  v.  Nassau 
Electric  R.  Co..  52  App.  Div.  234.  CS 
NYS  257;  Campbell  v.  Philadelphia. 
252  Fa.  387,  97  A  456  (child.  J  years 
old);  Houston,  etc.,  R.  Co.  v.  Simp- 
son, 60  Tex.  103  (child,  12  years  old). 

(35)  $3,250.  Allen  v.  Quercua  Lum- 
ber Co.,  (Mo.  A.)  190  SW  86;  Hyland 
V.  Yonkers  R.  Co.,  4  NYS  305  [aff  119 
N.  Y.  612  mem.  23  NE  1143  mem] 
(child,  2M  years  old).  (36)  $3,000. 
Montgomery  v.  Shirley,  159  Ala.  iZi. 
48  S  679  (woman);  Hilllard  v.  Chi- 
cago City  R.  Co..  163  111.  A.  282  (col- 
ored woman);  West  Chicago  St.  R 
Co.  V.  Johnson,  77  111.  A.  142  [all 
180  111.  285,  54  NE  334];  Buck  v. 
People's  St.  R.,  etc..  Light,  etc.,  Co., 
108  Mo.  179,  18  SW  1090  (boy);  Hili- 
edge  V.  Kansas  City.  100  Mo.  A.  490, 
74  SW  892  (woman.  73  years  old): 
Gulf,  etc.,  R.  Co.  V.  Norfleet,  78  Tex. 
321,  14  SW  703;  Bowera  v.  Standard 
Fuel,  etc.  Ck>..  91  Wash.  400.  157  P 
1094  (child  of  8  years).  (37)  $2,800. 
Walker  .v.  Ontario,  118  Wis.  564.  95 
NW  10«6:  (38)  $2,700.  Louisville, 
etc.  R.  Co.  V.  Freppon.  134  Ky.  650. 
121  SW  454.  (39)  $2,600.  Jollet  v. 
McCraney.  49  111.  A.  381;  Louisville, 
etc.,  R.  Co.  V.  Bowlds.  64  SW  957,  23 
KyL  1202;  Cincinnati,  etc..  R.  Co.  r. 
Pemberton,  9  KyL  859  (boy);  Gal- 
veston, etc..  R.  Co.  V.  Fleming.  (Tex. 
Civ.  A.)  203  SW  106;  Tucker  v.  Sko- 
bls  Bros.  Co..  160  Wis.  290.  151  NW 
799.  (40)  $2,100.  New  v.  St.  Louis, 
etc.,  R.  <5o.,  114  Mo.  A.  379.  89  SW 
1043.  (41)  $2,000.  Kansas  City,  etc. 
R.  Co.  V.  Lackey.  114  Ala.  152.  21  S 
444;  Job  Iron.  etc..  Co.  ▼.  Layne,  159 
Ky.  209.  166  SW  978  (boy,  16  yearn 
of  age);  Dendy  v.  Hule  Hodge  Lum- 
ber Co.,  142  La.  403,  76  S  817:  Sleiak 
v.  St.  Louis  Transit  Co.,  142  Mo.  A. 
693,  121  SW  1096;  Fairfax  v.  Giraud. 
35  Okl.  659,  131  P  169  (music  teacher. 
42  years  of  age);  Norfolk,  etc.  R 
Co.  V.  Burge,  84  Va.  63,  4  SE  21 
(amputation  of  two  toes,  and  a  per- 
manent injury  to  leg):  EHitlng  v.  Chi- 
cago, etc.,  R.  Co.,  120  Wia  661,  98 
NW  944  (boy,  9  years  old).  (42) 
$1,500.  CThicago.  etc.  R.  Co.  v.  Pul- 
Itam.  Ill  III.  A.  306  [aff  208  111.  456. 
70  NE  460];  Jollet  v.  Johnson.  71 
111.  A.  423  [aff  177  III.  178,  52  NE 
498]  (widow.  41  years  old);  Garlick 
V.  Pella,  63  Iowa  646,  6  NW  3;  Louis- 
ville, etc.,  R.  Co.  V.  Speckman,  1«9 
Ky.  385.  183  SW  915;  Orendorff  v.  St 
Louis  Terminal  R.  Assoc,  116  Ma  A 
348.  92  SW  148.  (43)  $1,260.  Owena- 
boro  V.  Williams.    (Ky.)    116   SW  280 

(woman).  (44)  $1,260.  Cnne  t. 
Murray,  8  Newfoundl.  649  (middle- 
aged  woman,  earning  $8  to  $10  a 
month).  (46)  $1,112.60.  Chicago, 
etc,  R.  Co.  V.  Lannon,  8<  Ark.  587, 
112  SW  177.  (4«)  $1,000.  Schuermr 
V.  East  St.  Louis,  etc..  City  Water 
Co.,  188  111.  A.  469  (woman);  Lanf 
V.  Hill,  167  Mo.  A.  686,  138  SW  W 
(woman;  nervous  disorder  resulted); 
Houston,  etc*  R.  Co.  v.  Eddlnga 
(Tex.  Civ.  A.)  1S9  SW  902:  Rich- 
mond R.,  etc.,  Co.  V.  Garthright.  92 
Va.  627,  24  SE  267,  63  AmSR  839,  tt 
LRA  220.  (47)  $860.  Kentucky  Mid- 
land Ckial  Co.  V.  Vincent.  159  Ky. 
100.  166  SW  800  (boy.  17  years  old). 
(4S)  $665.  Hill  V.  Oleawood.  124 
Iowa    479,    100   NW    681.      (49)   $Clt 


For  latar  OMea,  davalopmatto  and  ohaafMi  in  tha  law  see  cumulatlv*  Annotations,  aame  title,  page  and  nota  number. 


§§    436-438] 


DAMAGES 


[17  C.  J.]     1107 


inadequate,*'  are  so  listed. 

[  $  437]  (2)  Injuries  to  Hip.  Particular  awards 
for  injuries  to  the  hip  which  have  been  held  exces- 
sive are  listed  in  the  footnote,""  as  are  awards  held 
not    excessive,**  or  inadequate.*' 


[$  438]  (3)  Fractnrte.  Particular  awards  for 
fractures  of  the  bones  of  the  leg  which  have  been 
held  excessive  are  listed  in  the  footnote,**  as  are 
awards  which  have  been  held  not  excessive,*^  ade- 


Bo^vllng  Green  v.  Duncan,  122  Ky. 
244,  91  SW  268,  28  KyL  1177  (woman, 
S3  years  old).  (50)  {600.  Miller  v. 
Spreyne,  IgS  111.  A.  384.  (SI)  |600. 
Iffontlcello,  etc..  Tump.  Road  Co.  v. 
Jones,  69  SW  1(»73.  24  KyL.  821;  John- 
son V.  Milhaa.  141  La.  488,  75  S  216 
(woman).  (52)  tSOO.  Scullin  v.  Still, 
(Ark.)  192  SW  198.  (53)  |275. 
Afadleonville  v.  Stewart,  (Ky.)  121 
S^nr  421.  (54)  $150.  Kansas  City 
Southern  R.  Co.  v.  Watson,  102  Ark. 
499.     144   SW  922, 

sa.  [a]  X«ld  lMia*«wit«.  —  (1) 
$S.500.  White  V.  NutrlUne  Milling 
Co..  133  La.  870,  63  S  385  (hoy;  In- 
creased to  $6,000).  (2)  $500.  Loya- 
cano  V.  Jurgens,  60  La.  Ann.  441,  23 
S  717  (Increased  to  $800). 

ao.  [al  X«M  asoaMlv*.  —  (1) 
$11,500.  Farquharson  v.  British  Co- 
lumbia Electric  R.  Co.,  15  B.  C.  280. 
(2)  910,000.  Missouri,  etc.,  R.  Co.  v. 
Parker.  50  Okl.  491.  151  P  326.  (3) 
97,500.  Welhorn  v.  Metropolitan  St. 
R.  Co..  170  Mo.  A.  351,  156  SW  778 
(reduced  to  $4,000);  Aaron  v.  Metro- 
politan St.  R.  Co.,  159  Mo.  A.  307, 
144  SW  14S  (reduced  to  $5,000).  (4) 
$5,000.  Fry  V.  Qreat  Northern  R. 
Co.,  95  Minn.  87,  103  NW  733  (re- 
duced to  $3,500).  (5)  $700.  Durose 
■».  St.  Paul  City  R.  Co.,  80  Minn.  512, 
S3  N'W  397  (bruises  and  abrasions  on 
the    hip;  reduced  to  $400). 

61.     [a]     K*ld  not  azoMalT*^— (1) 
$15,000.      Southern    R.    Co.    v.    Crow- 
der,    130  Ala.  256,  30  S  592   (woman); 
Nelson  v.  Vicksburg,  etc.,  R.  Co.,  141 
La.    475.  76  S  212   (woman;  leg  short- 
ened     and     foot     turned     outward); 
Patzke   V.    Minneapolis,    etc.,    R.    Co., 
113    Minn.    168,    129    NW    124    (young 
woman;    hip    paralyzed);    Walters    t. 
Chicago,    etc.,    R.    Co.,    47    Mont.    501v 
133    P    357,    46    LRANS    702     (broken 
hip;   stereotyper,  23  years  old).     (2) 
$12,500.      Breen     v.    United     R.    Co., 
(Mo.)    204  SW  621    (widow.   48  years 
of  age.   Injured  In  entire  left   side); 
EH    Paso   Electric   R.    Co.    v.    Shaklee, 
(Tex.   Civ.  A.)   138   SW  188    (man,   29 
years  of  age,  electrical  worker).     (3) 
$9,900.      Hegeman      v.     Western     R. 
Corp..    16  Barb.   353    [aff  13*  N.  T.  9]. 
(4)   $8,000.     Bamber  v.  United  R.  Co., 
(Mo.)   192  SW  958  (broken  hip).     (6) 
$7,750.     Setsler  v.  Metropolitan  St.  R. 
Co..  227  Mo.  454.  127  SW  1   (man,  67 
years   old;   hip  broken).      (6)    $7,500. 
Washington-Virginia   R.   Co.   v.   Bou- 
knlght,  113  Va.  l96,  75  SB  1032,  Ann 
Ca8l913E  646   (government  clerk;  im- 
pacted   fracture    of    the    hip).       (7) 
$6,000.      Molway   v.  Chicago,    144    111. 
A.    509    raff   289   111.    486/   88    NE   485, 
23  LRANS  543.  16  AnnCas  424]    (per- 
manent dislocation  to  hip  of  right  leg 
when    left    leg    had    been    previously 
amputated) ;   Chicago,    etc.,   R.   Co.    v. 
Patton.    122    111.    A.    174    [aCC    219    111. 
214.    76    NE    881]     (fracture    of    the 
hip);    Boten   v.   Sheffield   Ice  Co.,    180 
Mo.  A.  96,  166  SW  883   (boy,  18  years 
old;  hip  broken).      (8)   $5,950.     Heath 
V.     Chicago,     186     111.     A.     65      (hip 
broken).      (9)      $5,500.      Central      of 
Georgia  R.  Co.  v.  O'Kelley,  14  Oa.  A. 
273,    80    SE    688     (hip    Joint).       (10) 
$5,000.     Fitzgerald  v.   Southern   Pac. 
Co..     (Cal.    A.)    173    P    91     (woman; 
broken    hip);    Leverlch    v.    Danville 
Collierlea    Coal    Co.,    193    111.    A.    627 
(broken  rim  of  hip  joint,  one  leg  two 
Inches  shorter  than  the  other) ;  North 
Chicago   St.   R.   Co.   v.   Brown.   76  111. 
A.  654    [aft    178   III.   187.   52   NB   864] 
(woman).       (11)      $4,200.      San      An- 
tonio, etc.,  R.  Co.  v.  Jackson,  38  Tex. 
(Mv.  A.  201,  85  SW  445   (woman;  hip. 
knee,  and  ankle).     (12)   $3,575.     Oen- 
ereau    v.    Duluth,    131    Minn.    92,    154 
NW  664    (woman;  hip  broken).      (13) 
$3,500.     McDonald  v.  Ashland,  78  Wis. 
251,    47    NW    434.       (14)     $3,000.      La 
Doucr*    V.    Nickel,    (Minn.)    131    NW 


852  (Injury  to  nerves  of  hip);  Neves 
V.  Green,  111  Mo.  A.  634,  86  SW  508 
(fracture  of  hip,  leg  one  to  two 
Inches  shorter).  (15)  $2,750.  Giese 
V.  Hall.  37  Hun  (N.  T.)  440  (hip  dis- 
located); Houfe  V,  Fulton,  34  Wis. 
608,  17  AmR  463.  (16)  $2,600.  Louis- 
ville, .etc.,  R.  C3o.  V.  Comley.  173  Ky. 
469,  191  SW  96,  LRA1917C  978 
(woman,  60  years  of  age;  broken 
hip);  Lorenz  v.  New  Orleans,  114 
La.  802,  38  S  566  (girl,  9  years  old). 
(17)  $2,000.  WesterviUe  v.  Freeman, 
66  Ind.  255;  Whiting  v.  Bagan,  41 
Ind.  A.  377,  83  NB  1016  (child  12 
years  old;  hip  disease);  Batten  v.  St. 
Louis  Transit  0>.,  102  Mo.  A.  285. 
76  SW  727.  (18)  $1,650.  Larsen  v. 
Sedro-Woolley,  49  Wash.  134;  94  P 
938  (woman;  muscles  and  nerves  of 
the  back  also  afleoted).  (19)  $1,450. 
Fitzgerald  v.  Dobson,  78  Me.  559,  7  A 
704.  (20)  $1,250..  Malloy  v.  Chicago, 
169  111.  A.  693  (stifTenlng  of  right 
hip  Joint).  (21)  $1,200.  HIroux  v. 
Baum,  137  Wis.  197,  118  NW  533,  19 
LRANS  332  (street  sweeper,  63  years 
of  age.  earning  $1.50  per  day).  (22) 
$1,000.  Mattoon  v.  Paller,  117  111.  A. 
65  [aff  217  111.  273.  75  NE  387] 
(broken  hip).  (23)  $500.  Nagalil  v. 
Shoal  Creek  Coal  Co.,  201  111.  A.  220 
(dislocated  hip);  Southern  R.  Co.  v. 
Johnson,  101  SW  929,  31  KyL  143 
(ankle,  leg,  hip,  and  neck).  (24) 
$400.  Louisville,  etc..  R.  Co.  v.  Shep- 
herd, 69  SW  1070,  24  KyL  839  (plain- 
tiff's hip  bruised). 

ea.  [a]  KeU  liuui«qiu,t*^$700. 
Miller  v.  Barker,  etc.,  Co.,  17$  App. 
Dlv.   186,  168  NYS  865. 

63.  [a]  Xeld  •KcesaiTa.  —  (1) 
$25,000.  Houston,  etc.,  R.  Co.  v. 
Shapard,  54  Tex.  Civ.  A.  596,  118  SW 
596  (railroad  fireman,  27  years  of 
age;  compound  fracture  of  both  bones 
of  one  leg  between  the  knee  and  the 
ankle,  legs 'and  feet  and  some  parts 
of  body  severely  burned;  reduced  to 
$17,500).  (2)  $17,500.  Texas,  etc., 
R.  Co.  V.  Williams,  (Tex.  Civ.  A.) 
196  SW  230  (reduced  to  $10,000).  (3) 
$15,000.  Chicago  v.  Merwin,  105  III. 
A.  168  (girl,  5  years  of  age;  fracture 
of  thigh,  leg  shorter);  Devoy  v.  St. 
Louis  Transit  Co.,  192  Mo.  197,  91 
SW  140  (lawyer,  70  years  of  age; 
thigh  bone  fractured;  reduced  to 
$10,000);  Stolze  v.  St.  Louis  Tran- 
sit Co.,  188  Mo.  581,  87  SW  617; 
Coxhead  v.  Johnson,  20  App.  Dlv. 
605,  47  NYS  389  taff  162  N.  Y.  640 
mem,  57  NE  1107  mem]  (woman, 
52  years  of  age;  thigh  fractured); 
Ross  V.  Metropolitan  St.  R.  Co., 
116  App.  Dlv.  507,  101  NYS  932  trev 
on  other  grounds  193  N.  Y.  828,  85 
NB  1089]  (reduced  to  $5,266.20). 
(4)  $14,833.  Southwestern  R.  Co.  v. 
Singleton,  66  Qa.  262  (man  of  21, 
earning  $50  per  month).  (5)  $12,600. 
Powers  V.  Wilson,  138  Minn.  407, 
165  NW  231  (woman  29  years;  per- 
manent limp;  reduced  to  $10,000); 
Dean  v.  Wabash  R.  Co.,  229  Mo.  425. 
129  SW  953  (fracture  of  the  femur; 
reduced  to  $7,000).  (6)  $12  OOn. 
Chicago  Union  Tract.  Co.  v.  Sawusch, 
119  111.  A.  349  taff  218  111.  130,  75 
NE  797,  1  LRANS  670]  (leg 
crushed);  Domlneck  v.  Western 
Coal,  etc.,  Co.,  255  Mo.  463,  164  SW 
567  (reduced  to  $7,000;  broken  leg 
and  rib).  (7)  $11,000.  Bronson  v. 
Forty-Second  St.,  etc.,  R.  Co.,  21 
NYS  695;  Rice  v.  Reese,  (Tex.  Civ. 
A.)  110  SW  502  (compound  fracture, 
leg  somewhat  shorter;  reduced  to 
$8,000).  (8)  $10,000.  Missouri  Pac. 
R.  Co.  v.  Texas  Pac.  R.  Co..  41  Fed. 
311  (reduced  to  $5,000);  Moore  v. 
W.  R.  Pickering  Lumber  Co.,  105  La. 
504,  29  S  990  (leg  broken  in  two 
places,  permanently  weakened;  re- 
duced to  $3,500):  Adams  v.  Missouri 
Pac.    R.    Co.,    100    Mo.    556.    12    SW 


637,  13  SW  509  (minister,  aged  67): 
Union  Pac.  R.  Co.  v.  Hause.  1  Wyo. 
27.  (9)  $9,860.  Qulnn  v.  St.  Paul 
Boiler,  etc.,  Co.,  128  Minn.  270,  150 
NW  919  (excessive  above  $7,000). 
(10)  $9,500.  Rueping  v.  Chicago, 
etc.,  R  Co.,  123  Wis.  319,  101  NW 
710  (simple  fracture  of  the  small 
bone  of  the  leg  below  the  knee, 
opposite  a  compound  fracture  of  the 
large  bone  thereof).  (11)  $7,500. 
Texas,  etc,  R.  Co.  v.  Burton,  (Tex. 
Civ.  A.)  30  SW  491  (plaintiff  had 
been  deprived  of  th6  use  of  the 
lower  part  of  the  limb  for  ten  years 
before  the  accident).  (12)  $7,000. 
Downer  v.  Metropolitan  St.  R.  Co., 
54  App.  Dlv.  315.  66  NYS  719 
(womaii;  reduced  to  $5,000).  (13) 
$6,000.  Rathbone  -v.  Detroit  United 
R.  Co.,  187  Mich.  686,  164  NW  141 
(man,  77  years  of  age;  both  bones 
of  right  leg  and  two  ribs);  Haynes 
V.  Trenton,  108  Mo.  123,  18  SW  100} 
(although  reduced  to  $4,600).  (14) 
$5,900.  Brier  v.  Chicago,  etc.  R. 
Co.,  (Iowa)  168  NW  $39  (Pott's 
fracture  of  fibula;  excessive  by 
$900).  (15)  $5,000.  Chicago,  etc. 
R.  Co.  v.  Stlckman,  96  111.  A.  4; 
Gilbert  V.  Vanderwaal,  (Iowa)  166 
NW  165  (reduced  to  $1,500);  Mor- 
rissey  v.  Wharton.  98  Nebr.  644. 
163  NW  664  (boy  of  9;  reduced  to 
$2,600);  Hart  v.  C^ascade  Timber 
Co.,  39  Wash.  279,  81  P  788  (each 
of  thigh  bones  broken;  reduced  to 
$3,600).  (16)  $4,100.  Slette  v. 
Great  Northern  R.  Co.,  63  Minn.  341, 
66  NW  137.  (17)  $4,000.  Lombard 
V.  Chicago,  etc..  R.  C3o.,  47  low* 
494  (reduced  to  $2,600);  South  Cov- 
ington, etc.,  R.  Co.  V.  Ware,  84  Ky. 
267,  1  SW  493,  8  KyL  241;  Galves- 
ton Electric  Co.  v.  Dickey,  (Tex.  Civ. 
A.)  138  SW  1093  (girl  between  3 
and  4  years  of  age;  reduced  to  $2,- 
000).  (18j  $3,000.  Chicago  v.  Sut- 
ton, 136  111.  A.  221;  West  Chicago 
St.  R.  (30.  V.  Dean,  112  111.  A.  10 
(woman):  Baucum  v.  Pine  Woods 
Lumber  Co..  130  La.  39.  67  S  677 
(reduced  to  $2,000);  South  Omaha 
v.  Fennell.  4  Nebr.  (Unoff.)  427,  94 
NW  632.  (19)  $1,700.  Collins  v. 
JanesviUe,  107  Wis.  436,  83  NW  696 
(child  of  13  years;  fibula).  (20)  $1,- 
500.  Johnson  v.  Heath,  6  Nebr. 
(Unoff.)  369,  98  NW  832  (small  bone 
of  leg  above  ankle).  (21)  $760. 
Bolden  v.  Barnes,  4  La.  A.  (Orleans) 
295    (reduced   to   $400). 

64.  [a]  Keld  not  sxeMslTs. — (1) 
$15,000.  Western  Union  Tel.  <3o.  v. 
Engler,  75  Fed.  102,  21  CCA  246  faff 
69  Fed.  185];  Collins  v.  Council 
Bluffs,  32  Iowa  324,  7  AmR  200 
(married  woman;  fracture  of  the 
thigh  bone);  Manning  v.  Chicago 
Great  Western  R.  Co.,  136  Minn.  229. 
160  NW  787  ("T"  fracture  of  tibia). 
(2)  $14,000.  Tazoo,  etc.,  R.  Co.  v. 
Scott,  95  Miss.  43,  48  S  239.  (3) 
$13,000.  Callahan  v.  Chicago,  etc., 
R.  Co.,  161  Wis.  288,  154  NW  449. 
(4)  $12,000.  McDonnel  v.  Henry 
Ellas  Brewing  Co.,  16  App.  Dlv.  223. 
44  NYS  652  (fracture  of  Jaw  and 
fracture  of  both  legs);  Tottin  v. 
Canadian  Pac.  R.  Co.,  5  Sask.  L. 
381.  (5)  $10,500.  Karkowaki  v. 
La  Salle  County  Carbon  Coal  Co..  164 
111.  A.  399  [aff  248  111.  195,  93  NE 
780];  Vasby  v.  U.  S.  Gypsum  Co., 
46  Mont.  411,  128  P  606  (thigh,  stiff- 
ness of  knee  Joint,  possibility  of 
tuberculosis).  (6)  $10,000.  The  D. 
S.  Gregory,  7  F.  Cas.  No.  4,100,  2 
Ben.  226  [aff  9  Wall.  613,  19  L.  ed. 
787]  (domestic  servant,  40  years  old. 
earning  $12  a  month;  both  legs 
broken);  Hilton,  etc..  Lumber  Co.  v. 
Ingram.  136  Oa.  696,  70  SE  234; 
North  Chicago  St.  R.  Co.  v.  Ander- 
son. 70  111.  A.  336  [aff  176  111.  6S5. 
52  NE  21};  Suelier  v.  Ciarpenter,  183 
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qnate,"  or  inadequate.** 

Ind.  23,  107  NE  467;  Olson  y.  Ne- 
braska Tel.  Co.,  87  Nebr.  593,  127 
NW  916;  Waldle  v.  Brooklyn  Heights 
R.  Co^  78  App.  Dlv.  557,  79  NYS 
922;  Lake  Shore,  etc.,  R.  Co.  v. 
Starkey,  18  Oh.  Cir.  Ct.  700,  6  Oh. 
Cir.  Dec.  S;  Hall  v.  Northwest  Lum- 
ber Co.,  61  Wash.  351,  112  P  369; 
Bergkllnt  v.  Western  Canada  Power 
Co.,  22  B.  C.  241.  (7)  $9,000.  Mc- 
Connell  v.  Chicago  R.  Co.,  199  111. 
A.  490  (woman);  Bolton  v.  Missouri 
Pac.  R.  Co.,  172  Mo.  92,  72  SW  530; 
Furman  v.  Brooklyn  Heights  R.  Co., 
25  App.  Dlv.  133,  49  NYS  194.  (8) 
18,500.  Ft.  Smith  Light,  etc.,  Co.  v. 
Hendrlckson,  126  Ark.  377,  189  SW 
1064.  (9)  {8,000.  Brookman  v.  Chi- 
cago Great  Western  R.  Co.,  116  Minn. 
409.  133  NW  969;  Hommel  v.  Badger 
State  Inv.  Co.,  166  Wis.  235,  165  NW 
20  (widow,  62  years  old,  earning  }800 
a  year).  (10)  {7,500.  Shaughnessy 
V.  Holt,  140  111.  A.  572  [rev  on  other 
grounds  236  111.  485,  86  NE  266,  21 
LRANS  826]  (woman);  Chicago  v. 
Loebel,  130  111.  A.  487  [aff  228  III. 
52,  81  NE  796];  Illinois  Steel  Co.  v. 
Mann,  100  111.  A.  367  [aff  197  111. 
186,  64  NE  328];  Evans  v.  Delk, 
(Tex.)  9  SW  550;  Oulf,  etc.,  R.  Co. 
V.  Abbott,  (Tex.  Civ.  A.)  146  SW 
1078  (partial  paralysis  of  the  leg). 
(11)  $7,000.  Marion  v.  Chicago,  etc., 
R.  Co.,  64  Iowa  568,  21  NW  86 
(broken  thigh);  Moore  v.  Wabash  R. 
Co.,  157  Mo.  A.  53,  137  SW  6  (frac- 
ture of  both  bones  in  the  left  leg 
below  the  knee,  a  slight  injury  to 
knee,  and  stlfTening  of  ankle  per- 
manently); Fitch  V.  Broadway,  etc., 
R.  Co.,  G8  N.  Y.  Super.  576,  10  NYS 
225  (plaintiff,  63  years  old);  Texas, 
t  etc.,  R.  Co.  V.  Murray,  (Tex.  Civ. 
A.)  156  SW  694.  (12)  $6,750.  Dra- 
cass  T.  Chicago,  193  III.  A.  75.  (13) 
$6,500.  McCauIey  v.  Chicago  City 
R.  Co.,  163  111.  A.  176;  Somberger 
T.  Canadian  Pac.  R.  Co.,  24  Ont  App. 
263.  (14)  $6,000.  The  Anchoria, 
120  Fed.  1017,  56  CCA  452;  East  St. 
Louis,  etc.,  R.  Co.  V.  Frasler,  26  111. 
A.  437;  Daly  v.  Curry,  128  Minn. 
449,  151  NW  274;  Missouri,  etc.  R. 
Co.  v.  Taff,  81  Tex.  Civ.  A.  657,  74 
SW  89.  (15)  $5,500.  Klncald  v. 
Walla  Walla  Valley  Tract.  Co.,  57 
Wash.  334,  106  P  918.  135  AmSR  982. 
(16)  $5,126.  Broadway  Coal  Min. 
Co.  v.  Robinson,  150  Ky.  707,  150 
SW  1000  (miner;  breaking  of  two 
legs  resulting  in  the  amputation  of 
one).  (17)  $5,000.  Chicago  City  R. 
Co.  V.  Mumford,  97  111.  560  (thigh 
bone);  Johnson  v.  Wasaon  Coal  Co., 
173  111.  A.  414;  Thompson  v.  North- 
ern Hotel  Co..  166  III.  A.  618  [aff  256 
HI.  77,  99  NE  878]  (colored  woman 
of  36);  Chicago  v.  O'Malley,  96  111. 
A.  355  [aff  196  III.  197,  63  NB  652]; 
Iroquois  Furnace  Co.  v.  McCrea,  91 
HI.  A.  337  [aff  191  III.  340.  61  NE 
79]:  Rose  v.  Ft.  Dodge,  (Iowa)  155 
NW  170  (woman.  61  years  old); 
Kansas  City  v.  Manning,  50  Kan. 
373,  31  P  1104  (woman  of  60;  Im- 
pacted fracture  of  the  hip);  Mays- 
ville,  etc.,  R.  Co.  v.  Herrlck,  13  Bush 
(Ky.)  122;  Alexander  v.  Standard 
Oil  Co.,  140  La.  54,  72  S  806  (boy 
under  14  years  of  age;  fractures  of 
both  femurs);  Peterson  v.  Metro- 
politan St.  R.  Co.,  211  Mo.  498,  111 
SW  37;  McCaffery  v.  St.  Louis,  etc., 
R.  Co.,  192  Mo.  144.  90  SW  816 
(woman);  Pauck  v.  St.  Louis  Dressed 
Beef,  etc.,  Co.,  166  Mo.  639,  66  SW 
1070;  O'Connell  v.  St.  Louis  Cable, 
etc..  R.  Co..  106  Mo.  482,  17  SW  494 
(thigh  bone,  permanent  after  ef- 
fects); Dudley  v.  Wabash  R.  Co.,  171 
Mo.  A.  652.  154  SW  462  (breaking 
of  an  ankle  and  a  leg  of  a  young 
girl);  Baker  v.  Metropolitan  St.  R. 
Co..  142  Mo.  A.  354.  126  SW  764 
(seamstress,  51  years  of  age);  Belts 
V.  Yonkers,  74  Hun  73,  26  NYS  106 
[rev  on  other  grounds  148  N.  Y. 
67,  42  NE  401];  Ft.  Worth  v.  John- 
son, 84  Tex.  137,  19  SW  361    (thigh); 


I 
Norman  v.  Alaska  Coa«t  Co.,  SI 
Wash.  64,  142  P  434.  (18)  $4,500. 
Evers  v.  Wiggins  Ferry  Co.,  127  Mo. 
A.  236,  106  SW  306  (plaintiff,  about 
14    years  old) ;   Peterson   v.    Eighmie, 

94  Misc.  706,  158  NYS  202  (woman 
of  31).  (19)  $4,316.75.  Chicago,  etc., 
R.  Co.  V.  Watsker,  128  111.  A.  299. 
(20)  $4,200.  Southern  Indiana  Oas 
Co.  V.  Tyner,  49  Ind.  A.  '475,  97  NE 
580.  (21)  $4,158.  Peaslee  v.  Min- 
neapolis R.  Transfer  Co.,  120  Minn. 
347,  139  NW  613    (man  of  about  50). 

(22)  $4,000.  The  Anglo-Patagonlan, 
228  Fed.  1014  [aff  235  Fed.  92,  148 
CCA  586]  (employee  in  fitters'  de- 
partment in  shipyard);  OOlitlc  Stone 
Co.  v.  Ridge,  (Ind.  A.)  80  NB  441 
(laborer;  broken  ribs  also);  Atchi- 
son, etc.,  R.  Co.  v.  Hastings,  79  Kan. 
499,  100  P  68;  Danville,  etc..  Tump. 
Road  Co.  V.  Stewart,  2  Mete.  (Ky.) 
119  (thigh  badly  fractured);  Fadu- 
cah  V.  Johnson,  93  SW  1035,  29  KyL 
532  (woman);  Carmanty  v.  Mexican 
Gulf  R.  Co.,  5  La.  Ann.  703;  Bur- 
leigh V.  St.  Louis  Transit  Co.,  124 
Mo.  A.  724,  102  SW  621;  Guthrie  v. 
Snyder,  43  Okl.  .334,  143  P  8 
(woman);  Acres  v.  Frederick,  79 
Wash.  402,  140  P  370;  Aho  v.  Ck)a8t 
Coal    Co.,    69    Wash.    43,    124    P    108. 

(23)  $3,850.  North  Arkansas  Tel. 
Co.  V.  Stelner.  95  Ark.  275,  129  SW 
810  (boy  of  17,  working  as  telephone 
lineman).  (24)  $3,500.  Gleason  v. 
Chicago  City  R.  Co.,  187  111.  A.  431; 
Stickel  v.  Rivervlew  Sharpshooters 
Park  Co.,  159  111.  A.  110  [aff  250 
111.    462,   95   NE   445,    34    LRANS   669, 

95  NE  445]  (woman);  Bailey  v.  Lou- 
isiana, etc,  R.  Co.,  129  La.  1029, 
57  8  325;  Koepsel  v.  MInneapoli.t, 
etc,  R.  Co.,  100  Minn.  202,  110  NW 
974;  Thomure  v.  St.  Louis,  etc,  R. 
Co.,  191  Mo.  A.  640,  177  SW  708 
(woman  over  60).  (26)  *a,355. 
Walker  v.  Duluth  St.  R,  Co..  114 
Minn.  238,  130  NW  1026.  (26)  iZ.- 
333.33.  Chilton  v.  St.  Joseuli.  143 
Mo.  192,  44  SW  766.  (27)  $3,000. 
Alijandro  v.  Wallace,  66  W-d.  621.  6 
CCA  54;  Strom  v.  Postal  Ttil.-CaWe 
Co.,  200  III.  A.  431;  Montegard  v. 
Donk  Bros.  Coal,  etc,  Co.,  199  111. 
A.  178  (both  legs  broken);  McComb 
v.  Chicago,  183  111.  A.  243  [aff  263 
III.  510,  105  NE  294];  Mayiels  v. 
Chicago  City  R.  Co.,  177  111.  A.  534 
(woman);  Chicago  City  R.  Co.  v. 
Kenyon,  137  111.  A.  126  [aff  235  111. 
406,  85  NE  660] ;  Peterson  v.  Lidding- 
ton.  60  Ind.  A.  41,  108  NE  977; 
Wright  V.  Davenport,  (Iowa)  104 
NW  1022  (permanently  shortening 
limb);  Beringer  v.  Dubuque  St.  R. 
Co.,  118  Iowa  135,  91  NW  931 
(woman);  Cincinnati,  etc.,  R.'  Co.  v. 
Murphy,  166  Ky.  19,  178  SW  1127 
(permanent  impairment);  Louisville, 
etc.,  R.  Co.  v.  Mulverhill,  147  Ky. 
360,  144  SW  83,  AnnGasl913D  183 
(leg  permanently  stiffened);  Camp- 
bell v.  Railway  Transfer  Co.,  95 
Minn.  376,  104  NW  547  (compound 
fracture  of  right  leg  of  switchman 
sustained) ;  Conner  v.  Nevada,  188 
Mo.  148,  86  SW  256.  107  AmSR  314 
(married  woman);  Mackay  Tel.,  etc.. 
Co.  v.  Kelly,  (Tex.  Civ.  A.)  200  SW 
225;  Galveston,  etc.,  R.  Co.  v.  Eaten, 
(Tex.  Civ.  A.)  44  SW  562;  Altler  v. 
Halnsworth,  77  Wa.^h.  113,  137  P 
345;  Maloney  v.  Stetson,  etc..  Mill 
Co..  46  Wash.  645.  90  P  1046;  Neil 
v.  Plynn  Lumber  Co.,  78  W.  Va.  235. 
88  SE  1090  (wrong  treatment  of 
broken  leg).  (28)  $2,500.  North- 
ern Line  Packet  Co.  v.  Blnninger. 
70  ni.  571;  Stony  Pork  Coal  Co.  v. 
Llngar,  152  Ky.  87.  153  SW  6:  Bol- 
stad  v.  Armour,  124  Minn.  155,  144 
NW  462  Cman.  72  years  old):  Pat- 
terson v.  Melchior,  106  Minn.  437,  119 
NW  402;  Newport  News,  etc.,  R.,  etc.. 
Co.  V.  Bradford.  100  Va.  231.  40  SE 
900.  (29)  $2,200.  Reltz  v.  Hodg- 
kins,  186  Ind.  163.  112  NE  386.  (30) 
$2,000.  Lafourche  Packet  Co.  v. 
Henderson,  94  Fed.  871,  36  CCA  519; 


McDowell  V.  France.  53  Fed.  843 
[rev  on  other  grounds  59  Fed.  479. 
8  CCA  185];  Chicago  v.  Reld.  141 
111.  A.  514  (boy  about  4  years): 
Armour  v.  Brazeau,  93  111.  A.  235  [rev 
on  other  grounds  191  111.  117,  60  NK 
904];  Metropolitan  West-Side  El.  R. 
Co.  v.  Kersey,  80  111.  A.  801  (5  year 
old  child);  Chicago  v.  Chase,  33  111. 
A.  551;  Topeka  v.  Bradshaw,  (Kan. 
A.)  48  P  751  (man  67  years  old); 
Northrup  v.  Hayward,  99  Minn.  29S. 
109  NW  241;  Cameron  v.  Duluth-Su- 
perior  Tract.  Co.,  93  Minn.  104,  lO: 
NW  208  (boy  of  4);  Moyer  v.  Chi- 
cago, etc.,  R.  Co.,  (Mo.)  198  SW 
839;  Campbell  v.  Chllllcothe.  175  Mo 
A.  436,  162  8W  309;  Pearce  v.  Kan- 
sas City,  156  Mo.  A.  230,  137  SW  6:» 
(woman);  Howard  v.  New  Madrid. 
148  Mo.  A.  67,  127  SW  630  (school- 
teacher); Leonard  v.  Union  R.  Co.. 
98  App.  Dlv.  204,  90  NYS  574  (leg 
permanently  shortened);  Driess  v. 
Frederick,  73  Tex.  460,  11  SW  492. 
(31)  $1,841.67.  Sheff  v.  Huntington. 
16  W.  Va.  307.  (32)  $1,750.  The 
San  Antonio,  135  Fed.  879  [aff  141 
Fed.  955,  75  CCA  27].  (33)  $1,625. 
Korn  V.  Chiciigo  R.  Co.,  191  III.  A. 
498  [aff  271  111.  329,  111  NE  S5]. 
(34)  $1,550.  Wabash  R.  Co.  v.  Per- 
kins, 137  111.  A.  514  [aff  233  III 
458,  84  NE  677].  (35)  $1,500.  Ar- 
kansas Land,  etc,  Co.  v.  WUsor. 
(Ark.)  201  SW  818;  Chicago  v.  Bro- 
phy,  79  III.  277;  Morgan  v.  C.  Ha- 
ger,  etc.  Hinge  Mfg.  Co.,  120  Uo. 
A.  590,  97  SW  638.  (36)  $1,400. 
Smith  V.  Des  Moines,  84  Iowa  $$3. 
51  NW  77  (accompanied  by  dislo- 
cated ankle).  (37)  $1,375.  Maggart 
V.  Peoria  R.  Co..  179  111.  A.  225. 
(38)  $1,250.  Covington  v.  Westbay, 
166  Ky.  839,  162  SW  91.  (39)  $1,201. 
Smith  V.  Helbel,  157  Mo.  A.  177,  157 
SW  70  (man).  (40)  $1,000.  Bir- 
mingham v.  Lewis,  92  Ala.  352,  9  .« 
243  (woman);  Hobart-Lee  Tie  Co. 
V.  Keck,  89  Ark.  122,  116  SW  183; 
Mattoon  v.  Faller.  117  111.  A.  ti 
[aff  217  III.  273.  75  NB  387]:  .At- 
lanta V.  Martin,  88  Oa.  21,  13  SB  803: 
Adams  Express  Co.  v.  Smith,  72  SW 
752,  24  KyL  1915;  Isham  v.  Broder- 
Ick,  89  Minn.  397,  95  NW  224: 
Wlczynski  v.  American  Sugar-Refin- 
ing Co.,  (N.  J.  Sup.)  49  A  530:  Chi- 
cago, etc.,  R.  Co.  V.  Shannon,  50  Tex. 
Civ.  A.  194,  111  SW  1060.  (41)  $9.U. 
Mitchell  f.  Libby,  149  HI.  A.  201 
(man).  (42)  $900.  Palmer  Transfer 
Co.  V.  Smith.  137  Ky.  319,  125  SW 
725,  136  AmSR  295,  29  LRANS  321. 
(43)  $800.  Glascock  v.  Gerold,  19> 
111.  A.  134  (boy  of  13).  (44)  $750. 
Otter  Creek  Coal  Co.  v.  Archer.  (Ind. 
A.)  115  NE  952;  Geer  v.  Des  Moines. 
(Iowa)  167  NW  635;  Bettman  v. 
Skinner,  113  Va.  24,  73  SE  436.  (45) 
$600.  Meserve  v.  Libby,  116  Me.  2S2. 
98  A  754  (girl,  6  years  of  age).  (U) 
$600.  Kentucky  Hotel  Co.  v.  Camp. 
97  Ky.  424,  30  SW  1010.  17  KyL 
297;  Zuponcic  v.  Val  Blats  Brewing 
Co.,  131  Minn.  112,  154  NW  790  (9 
year  old  child).  (47)  $499.  Mat- 
toon  V.  Worland,  97  IlL  A.  13.  (4!.) 
$400.  Dewall  v.- Sioux  City,  (lowai 
164  NW  640.  (49)  $350.  Schapierer 
V.  Third  Ave.  R.  Co..  14  NYS  921. 
(50)  Amount  little  more  than  ex- 
pended in  physicians'  and  hospital 
bills.  Orr.  v.  GrilHth,  47  Pa.  Super. 
18. 

66.  [a]  Raid  ad*qitat*^-(  1 )  il- 
000.  Jones  v.  New  Orleans  R..  etc. 
Co.,  129  La.  788,  56  S  889.  (2)  $700. 
Hartman  v.  Toyo  Klsen  Kaisha  SS. 
Co.,  244  Fed.  567.  (3)  $200.  Har- 
per V.  Black  Diamond  Coal  Co..  1** 
111.  A.  594  (tlmberman  In  mine). 
(4)  $100.  Dowd  V.  Westinghouee  Air 
Brake  Co.,   132  Mo.    579,   84   SW  AM 

66.  [a]  Held  InadMWtto.— (D 
$2,000.  Reynaud  v.  Fabacher.  HO 
La.  839.  74  S  167  (increased  to  $3.- 
600).  (2)  $500.  Dorset  v.  Chambere. 
187  Mo.  A.  276,  173  SW  725  (woman 
of    65;    fracture    of    both    bones   of 
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DAMAGES 


[17  C.  J.]     1109 


[$  439]     (4)     Loss    of    One    Leg.      Particular  i  excessive  are  listed  in  the  footnote,*^  as  likewise 
awards  for  loss  of  one  leg  which  have  been  held  |  are  awards  which  have  been  held  not  excessive,*' 


legr  and  other  injuries).  (3)  )50. 
Vachon  v.  Durand,  13  Que.  K.  B.  372 
(Increased   to   )200). 

67.  [a]  Kald  ezcMittTe.— (1)  )35,- 
SOO.  Louisville,  etc.,  R.  Co.  v.  Fox, 
11  Bush  (Ky.)  49S  (remaining  leg 
very  weak).  (2)  }36,000.  Noakes 
V.  New  York  Cent.,  etc.,  R.  Co.,  121 
App.  Dlv.  716.  106  NYS  522  [aft  195 
N.  y.  543,  88  HE  1126]  (girl  16  years 
of  ase).  (3)  330,000.  Louisville, 
etc.,  R,  Co.  V.  Fox,  11  Bush  (Ky.) 
495.  (4)  $25,000.  Yost  v.  Union 
Pac  R.  Co.,  245  Mo.  219,  149  SW 
577  (reduced  to  }15,000):  TuUy  v. 
New  York,  etc.,  SS.  Co.,  10  App.  Dlv. 
463.  42  NYS  29  Caff  162  N.  Y.  614 
mem,  57  NE  1127  mem]:  Independent 
Cotton  OH  Co.  V.  Beacham,  31  Okl. 
384,  120  P  969  (reduced  to  $10,000); 
Galveston,  etc.,  R.  Co.  v.  Bernard, 
(Tex.  Civ.  A.)  67  SW  686.  (5)  |20,- 
320.  North  America  Aluminum  Co: 
v.  Ramsey,  89  Ark.  622,  117  SW  508 
[aff  222  U.  S.  251,  32  SCt  76,  56  L. 
ed.  185]  (reduced  to  $12,000).  (6) 
320,000.  Bicker  v.  New  Jersey  Cent. 
R.  Co..  (N.  J.  Sup.)  81  A  89  (scaled 
to  310,000);  St.  Louis,  etc.,  R.  Co.  v. 
Hodge,  (Okl.)  157  P  60  (11  year  old 
boy;  reduced  to  $15,000).  (7)  $15,- 
510.  Denbelgh  v.  Oregon-Washing- 
ton R.,  etc.,  Co.,  23  Ida.  663,  132  P 
112  (excessive  above  $11,610).  ^^^^ 
$15,000.  Kinney  v.  Metropolitan  St. 
R.  Co.,  261  Mo.  97,  169  SW  23  (not 
allowed  to  stand  for  more  than 
$10,000);  Ostertag  v.  Union  Pac.  R. 
Ck>..  261  Mo.  467,  169  SW  1  (reduced 
to  $10,000).  (9)  $12,500.  Budge  v. 
Morran'8  Louisiana,  etc.,  R.,  etc.,  Co., 
108  La.  349,  32  S  535,  58  LRA  333 
(reduced  to  $6,000).  (10)  $10^000. 
Bell  V.  Globe  Lumber  Co.,  107  La. 
725,  31  S  994  (reduced  to  $6,000). 
(11)  $8,000.  Baker  v.  Public  Service 
R.  Co.,  79  N.  J.  L.  249,  75  A  441 
(child  6  years  of  age);  Myers  v. 
Sault  St.  Marie  Pulp,  etc.,  Co.,  3 
Ont.  L.  600.  1  OntWR  280  [app  dism 
33  Can.  S.  C.  23].  (12)  $2,000.  Bal- 
timore, etc.,  «.  Cto.  V.  Keck.  89  111. 
A.  72  (boy  between  13  and  14  years; 
action  by  father  for  loss  of  his  serv- 
ices). 

68.  [a]  Keld  not  •xoeastve^— (1) 
$30,000.  Otoa  V.  Great  Northern  R. 
Co..  128  Minn.  283,  160  NW  922  [aff 
239  U.  S.  349,  36  SCt  124,  60  L.  ed. 
322]  (otl^er  grave  and  permanent  In- 
juries); San  Antonio,  etc.,  R.  Co. 
V.  Dawson,  (Tex.  Civ.  A.)  201 
SW  247  (railway  conductor;  per- 
manent impairment  of  other  or- 
gans). (2)  $27,000.  Louisville, 
etc.,  R.  Co.  V.  Williams,  183  Ala. 
138,  62  S  679,  AnnCasl915D  483. 
(3)  $25,000.  St.  Louis,  etc.,  R.  Co. 
V.  Brogan,  105  Ark.  533.  161  SW  699; 
Ehrman  v.  Brooklyn  City  R.  Co.,  14 
NYS  336  [aft  131  N.  Y.  576  mem,  30 
NES  67  mem];  Chesapeake,  etc.,  R. 
Co.  v.  Carnahan,  118  Va.  46.  86  SB 
863  [aff  241  U.  S.  241,  36  SCt  694. 
60  L.  ed.  979]  (wound  would  not 
heal);  Reeks  v.  Seattle  Electric  Co., 
54  Wash.  609,  104  P  126.  (4)  $22,- 
500.  Williamson  v.  Brooklyn  Heights 
R.  Co.,  53  App.  Div.  399,  65  NYS  1064 
(boy  Of  11  years).  (6)  $20,221.15. 
Klumpp  v.  New  York  Cent.  R.  Co., 
179  App.  Div.  279,  166  NYS  333.  (6) 
$20,000.  Burch  v.  Southern  Pac.  Co., 
32  Nev.  75,  104  P  225.  AnnCasl912B 
1166;  Bump  v.  Delaware,  etc.,  R.  Co., 
157  App.  Dlv.  102,  141  NYS  1009  [aff 
215  N.  Y.  678  mem,  109  NE  1067 
m«m];  Thompson  &  Ford  Lumber 
Co.  V.  Thomas.v  (Tex.  Civ.  A.)  147 
SW  296.  (7)  $19,500.  Texarkana, 
etc.,  R.  Co.  V.  Toliver.  37  Tex.  Civ. 
A.  437,  84  SW  376.  (8)  $18,000.  San 
Antonio,  etc.,  R.  Co.  v.  Green,  (Tex. 
Civ.  A.)  182  SW  $92;  Norfolk  South- 
em  R.  <3o.  V.  Oocker,  117  Va.  327, 
84  SE  681.  (9)  $17,500.  Easterllne 
Lumber  Co.  v.  Pierce,  106  Miss.  672, 
«4  S  461.  (10)  $16,941.25.  Kaltur 
v.  Broadway  Ferry,  etc.,  R.  C^.,  34 
App.  Div.   267,    54   NTS   S03    [aff   161 


N.  Y.  660  mem,  67  NE  1113  mem] 
(boy  18  mohths  old).  (11)  $16,000. 
Chicago,  etc.,  R.  Co.  v.  Dunn,  106 
111.  A.  194;  Chicago,  etc,  R.  Co.  v. 
Spurney,  97.  lU.  A.  570  [aff  197  111. 
471,  64  NE  302];  Chicago  City  R.  Co. 
V.  Wilcox,  33  111.  A.  450  [aff  138  111. 
370,  27  NE  899,  21  LRA  78]  (boy 
of  6  years);  Lee  v.  Powell  Bros., 
etc.,  Co.,  126  La.  51,  52  S  214  (hand 
badly  torn,  right  leg  amputated,  left 
leg  broken);  Oglesby  v.  Missouri 
Pac.  R.  Co.,  150  Mo.  137,  37  SW 
829;  Freemand  v.  McElroy,  (Tex. 
Civ.  A.)  149  SW  428;  Bugge  v.  Se- 
attle Electric  Co.,  54  Wash.  483, 
103   P    824    (married    woman    of    31). 

(12)  $15,000.  Roth  V.  Union  Depot 
Co,  13  Wash.  525,  43  P  641,  44  P 
253.  31  LRA  855   (child  9  years  old). 

(13)  $14,260.  Biggs  V.  Peoria,  etc., 
R.  Co.,  182  111.  A.  613.  (14)  $14,000. 
Galveston,  etc.,  R.  Co.  v.  Murphy,  52 
Tex.  Civ.  A.  420,  114  SW  443.  (15) 
$13,750.  Kanz  v.  J.  Neils  Lumber 
Co.,  114  Minn.  466,  131  NW  643,  36 
LRANS  269.  (16)  $13,740.  Texas, 
etc.,  R.  Co.  v.  Carr,  (Tex.  Civ.  A.) 
42  SW  126  [rev  on  other  grounds  91 
Tex.  332,  43  SW  181.  (17)  $13,000 
Lupher  V.  Atchison,  etc.,  R.  Co.,  86 
Kan.  712,  122  P  106,  AnnCasl913C 
498.  (18)  $12,600.  Eichhorn  v.  New 
Jersey  Cent.  R.  Co.,  185  Fed.  624 
(laboring  man,  36  years  of  age,  mar- 
ried, earning  $1.80  per  day);  Texas, 
etc.,  R.  Co.  v.  Parsons,  (Tex.  Civ.  A.) 

109  SW  240  [aff  102  Tex.  167,  113 
SW  914,  132  AmSR  857].  (19)  $12,- 
260.  Merchants',  etc.,  Transp.  Co.  v. 
Corcoran,  4  Ga.  A.  664,  62  SW  130. 
(20)  $12,000.  Louisville,  etc.,  R.  Co. 
V.  Copley,  177  Ky.  171,  197  SW  648; 
Slonlker  v.  Great  Northern  R.  Co., 
76  Minn.  306,  79  NW  168  (girl  6 
years  old);  Galveston,  etc.,  R.  Co.  v. 
McAdams,  37  Tex.  Civ.  A.  575,  84  SW 
1076.  (21)  $11,500.  Hill  v.  Starin, 
65  App.  Div.  361,  73  NTS  91  [aff 
173  N.  Y.  632  mem,  66  NE  1110  mem] 
(compound  fracture  of  the  right  arm, 
bruising  of  the  head,  ribs,  and  face, 
and  cutting  of  the  left  hand).  (22) 
$11,000.      Anderson    v.     Foley    Bros., 

110  Minn.  151,  124  NW  987  (laborer) ; 
Berg  V.  Chicago,  etc.,  R.  Co.,  50 
Wis.  419,  7  NW  347;  Pickering  v. 
Grand  Trunk  Pac.  R.  Co.,  24  Man. 
544  (loss  of.  leg).  (23)  $10,500. 
East  Tennessee  Tel.  Co.  v.  Jeffries. 
160  Ky.  482,  16i9  SW  825.  (24)  $10,- 
000.  Montgomery  Tract.  Co.  v. 
Knabe.  158  Ala.  458,  48  S  50l 
(woman,  75  years  of  age);  Wilcke  v. 
Henrotin,  146  111.  A.  481  [aff  241 
111.  169.  89  NB  329];  Eckles  v.  Edi- 
son, 139  111.  A.  75;  Momence  Stone 
Co.  v.  Groves,  100  111.  A.  98  [aff  197 
III.  88,  64  NE  335];  Norfolk,  etc., 
R.  Co.  v.  Thompson.  161  Ky.  814. 
171  SW  451;  Roby  v.  Kansas  City 
Southern  R.  Co..  130  La.  894.  58  S 
700;  Tiemey  v.  Minneapolis,  etc.,  R. 
Co.,  33  Minn.  311,  23  NW  229,  53 
AmR  35;  McWhlrt  v.  Chicago,  etc., 
R.  Co.,  (Mo.)  187  SW  830;  Swearln- 
gen  v.  Consolidated  Troup  Min.  Co., 
212  Mo.  524,  111  SW  546;  Hollenbeck 
V.  Missouri  Pac.  R.  Co.,  141  Mo.  97, 
38  SW  723,  41  SW  887;  Hollenbeck 
V.  Missouri  Pac.  R.  C3o.,  (Mo.)  34  SW 
494;  Taylor  V.  Missouri  Pac.  R.  Co.. 
(Mo.)  16  SW  206;  Porter  v.  Hanni- 
bal, etc.,  R.  Co.,  71  Mo.  66,  36  AmR 
454;  Walsh  v.  New  York  Cent.,  etc., 
R.  Co..  140  App.  Dlv.  1.  124  NYS  312 
[aff  204  N.  T.  68.  97  NE  408,  37 
LRANS  1137]  (after  another  tort- 
feasor had  paid  $7,000):  Ramsey  v. 
National  Contracting  Co.,  49  App. 
Dlv.  11,  63  NYS  286  (child);  Garoni 
v.  Compagnle  Natlonale  de  Nav.,  14 
NYS  797  [aff  131  N.  T.  614  mem. 
30  NE  865  mem]  (boy  7  years  old) ; 
O'Hanlon  v.  Pittsburgh  «.  Co.,  256 
Pa.  394,  100  A  972;  Morris  v.  Pitts- 
burgh R.  Co.,  266  Pa.  390,  100  A 
971  (minor  of  17  years);  Ft.  Worth, 
etc.,  R.  Co.  V.  Robertson,  (Tex.)  16 
SW  1098,   14  LRA   781    (legs  of  child 


cru^ihed,  one  amputated,  and  oth- 
er permanently  weakened);  Texas 
Tract.  Co.  v.  Scogglns,  (Tex.  Civ.  A.) 
176  SW  1128  (girl  2  years  old); 
Missouri,  etc.,  R.  Co.  v.  Redus,  65 
Tex.  Civ.  A.  205.  118  SW  208;  Gulf, 
etc  R.  <>).  V.  Warner,  22  Tex.  Civ. 
A.  167,  64  SW  1064;  Yerkes  v.  North- 
ern Pac.  R.  Co.,  112  Wis.  184,  i9 
NW  33,  88  AmSR  961.  (25)  $9,650. 
Nadau  v.  White  River  Lumber  Co.. 
76  Wis.  120,  43  NW  1135,  20  AmSR 
29.  (26)  $9,000.  Louisville,  etc., 
R.  Co.  V.  Moore.  83  Ky.  676,  7  KyL 
646.  (77)  $8,800.  Florence,  etc.,  R. 
Co.  V.  Kerr,  59  Ck>lo.  639,  151  P^39. 
(28)  $8,500.  Missouri,  etc.,  R.  Co. 
V.  Price,  48  Tex.  Civ.  A.  210.  106  SW 
700:  Odegard  v.  North  Wisconsin 
Lumber- Co.,  130  Wis.  659,  110  NW 
809.  (29)  $8,000.  Shumacher  v.  St. 
Louis,  etc.,  R.  Co.,  39  Fed.  174  [rev 
on  other  grounds  162  U.  S.  77.  14 
SCt  479,  38  L.  ed.  3611;  Lincoln  v. 
Pryor,  199  III.  A.  228;  Indiana,  etc., 
R.  Co.  V.  Otstot,  113  111.  A.  87  [aff 
212  111.  429.  72  NE  387];  Baldwin 
Piano  Co.  V.  Allen,  (Ind.)  118  NE 
306;  Gulf,  etc.,  R.  Co.  v.  Styron,  66 
Tex.  421,  1  SW  161 /(girl);  Galveston, 
etc.,  R.  Co.  v.  Dehnlsch,  (Tex.  Civ. 
A.)  57  SW  64;  Daingerfield  v. 
Thompson,  33  Gratt.  (74  Va.)  136, 
36  AmR  783;  Wald  v.  Winnipeg  Elec- 
tric R.  Co.,  18  Man.  134.  (30)  $7.- 
749.  St.  Louis,  etc.,  R.  Co.  v.  Hy- 
drlck,  109  Ark.  231,  160  SW  196  (con- 
victed felon).  (31)  $7,600.  Corn 
Products  Refining  Co.  v.  King,  168 
Fed.  892,  94  CCA  304  [certiorari  den 
214  U.  S.  615,  29  SCt  696,  63  L.  ed. 
1063];  Thompson  v.  Great  Northern 
R.  Co.,  79  Minn.  291,  82  NW  637. 
(32)  $7,000.  Ohio,  etc.,  R.  Co.  v. 
Collarn,  73  Ind.  261,  38  AmR  134; 
Cosselmon  v.  Dunfee,  69  App.  Dlv, 
467,  69  NTS  271  [aff  172  N.  T.  607. 
66  NB  494].  (33)  $6,000.  Hebert  T. 
Kingston  Lumber  Co.,  126  La.  775, 
62  S  1021.  (34)  $5,600.  The  An- 
glo-Patagonian,  228  Fed.  1014  [aff 
235  Fed.  92,  148  CCA  586]  (colored 
foreman  rigger  in  shipyard) :  Held- 
maler  v.  Rehor,  90  111.  A.  96  [aff  188 
111.  468,  69  NE  9];  Chesapeake,  etc., 
R.  Co.  V.  Fortune,  107  Va.  412,  59 
SE  1096;  Richmond,  etc.,  R.  Co.  v. 
Rudd,  88  Va.  648,  14  SE  361  (both 
legs    and   thighs   broken).      (36)    $5,- 

000.  Brophy  v.  Illinois  Steel  Co.. 
144  111.  A.  309  [aff  242  111.  56,  89 
NE  684];  Kentucky  Tract.,  etc.,  Co. 
v.  Waits,  167  Ky.  238,  180  SW  356; 
Louisville,  etc.,  R.  Co.  v.  Helm,  121 
Ky.  645,  89  SW  709,  28  KyL  603; 
Harris  v.  St.  Louis,  etc.,  R.  (Jo..  (Mo. 
A.)  200  SW  111.  (36)  $4,600.  Lamp- 
kins  v.  Vlcksburg,  etc.,  R.  Co.,  42 
La  Ann.  997,  8  S  530.  (37)  $4,300. 
Galveston,  etc.,  R.  Co.  v.  Pitts,  (Tex. 
Civ.  A.)  42  SW  255.  (38)  $4,000. 
Suarez  v.  Valdes.  6  Porto  Rico  Fed: 
71.  (39)-  $3,401.20.  Fullerton  v. 
Metropolitan  St.  R.  Co..  63  App.  Dlv. 

1,  71  NYS  326  [aff  170  N.  T.  692 
mem,  63  NE  1116  mem]  (small 
child).  (40)  $3,000.  The  Iroquois. 
113  Fed.  964  [aff  118  Fed.  1003,  55 
CCA  497  (aff  194  U.  8.  240.  24  SCt 
640.  48  L.  ed.  966)];  Louisville,  etc., 
R.  Co.  V.  Connely,  13  Ky.  Op.  T26; 
Ornamental  Iron.  etc..  Co.  v.  Green, 
108  Tenn.  161,  65  SW  399.  (41)  $2,- 
700.  Davenport  v.  Hannibal,  108  Mo. 
471,  18  SW  1122.  (42)  $2,600.  Chop- 
pin  V.  New  Orleans,  etc.,  R.  Co..  17 
La.  Ann.  19;  Bonner  v.  Bryant,  1  Tex. 
CIv.  A.  269.  21  SW  549  (plaintiff  be- 
tween 17  and  18  years  of  age).  (43) 
$2,000.  Akersloot  v.  Second  Ave.  R. 
Co.,  8  NYS  928,  15  LRA  489  [aff 
131  N.  Y.  599  mem,  30  NE  196  mem. 
15  LRA  489]  (loss  of  services  of 
plaintiff's  infant  son).  (44)  $1,800. 
Pittsburg,  etc.,  R.  Co.  v.  Blum,  (Ky.) 
126  SW  300  (boy  10  years  of  age; 
award  to  the  boy's  father  for  loss 
of  services).  (45)  $1,100.  Berry  v. 
Lake  Erie,  etc.,  R.  <>).,  72  Fed.  488 
(infant  of  7  years). 
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a<d«qnate,'^  or  inadeqaate.'" 

[i  440]  <6)  Lobs  of  Both  Legs.  Particular  awards 
for  loss  of  both  legs  which  have  been  held  exces- 
sive ^'  or  not  excessive '"  are  listed  in  the  footnotes. 


li  441]  (6)  Loss  of  Foot  oi  Leg  below  the  Knee. 
Particular  awards  for  loss  of  foot  or  leg  below  the 
knee  which  have  been  held  excessive  are  listed  in 
the  footnote  ''*  as  are  awards  held  not  excessive.'* 


69.  [a]     Kaia   ad«4n»to.i— (1)    $2,- 

600.  San  Antonio  v.  Talerlco,  (Tex. 
Civ.  A.)  78  SW  28  Imod  on  other 
grounds  98  Tex.  ISl.  81  SW  B18]  (boy 
13  years  old).  (2)  f2,000.  Davis  v. 
Southern  R.  Co.,  18  Ga.  A.  134,  88  SE 
»19.  (3)  11,200.  Allison  v.  Freder- 
Icltsburcr.  112  Va.  243,  71  SE  625,  48 
LRANS    93. 

70.  la]  Kald  liwd»an»t«.  —  (1) 
l<,000.  Adams  v.  Bolinger,  141  La. 
493.  7S  S  218  (Increased  to  $7,500). 
(2)  $3,450.  Alton  v.  Cbicago,  etc.,  R. 
Ca,  107  Minn.  457,  120  NW  749.  (3) 
$2,600.  Danna  v.  Monroe,  129  La. 
138,  56  S  741  (Increased  to  $6,000). 
(4)  $2,000.  Taylor  v.  Louisiana,  etc., 
R.  Co..  129  La.  113,  66  S  732  (in- 
creased to  $5,000).  (6)  $1,000.  Eber- 
hardt  v.  JUetropolItan  St.  R.  Co.,  69 
App.  Dlv.  560.  75  NTS  46  [aff  174 
N.  T.  622  mera,  66  NE  1107  mem]. 
(6)  $100.  Scott  V.  Yazoo,  etc.,  R. 
Co.,   103   Miss.  522,  60  B   215. 


000. 


71.     [a]    Xald  exoMaiv*^ — (1)  $60, 
.     Yazoo,   etc.,  R.   Co.   v.  Wallace, 


91  Miss.  492,  46  S  857  (young  man,  26 
years  old,  earning  from  $76  to  $90 
a  month;  reduced  to  $30,000).  (2) 
$36,000.  St  Louis,  etc.,  R.  Co.  v. 
McMichael.  116  Ark.  101.  171  SW 
116  (telephone  construction  ■  fore- 
man, earning  $780  per  year;  reduced 
to  $26,000);  Nell  v.  Idaho,  etc.,  R.  Co., 
22  Ida.  74,  125  F  331  (railroad  con- 
ductor, 40  years  of  age,  earning  $1,500 
a  year).  (3)  $30,000.  Pittsburgh, 
etc.,  R.  Co.  V.  Sheets.  34  Oh.  Clr.  Ct. 
641  [air  87  Oh.  St.  476  mem,  102  NE 
1129  mem]  (brakeman;  reduced  to 
$14,000);  Heddles  v.  (Jhlcago,  etc. 
R.  Co.,  74  Wis.  239.  42  NW  237.  (4) 
$26,000.  Lessenden  v.  Missouri  Pac. 
R.  Co.,  238  Mo.  247.  142  SW  332  [writ 
of  error  dlsm  225  U.  S.  696  mem.  32 
set  838  mem,  56  L.  ed.  1262  mem] 
(man,  36  years  old,  switchyard  em- 
ployee-reduced to  $16,000).  (6)  $23,- 
000.  Eiden  v.  Chicago,  etc..  R.  Co., 
168  111.  A.  82  (unskilled  laborer, 
earning  $1.66  per  day;  reduced  to 
$17,000).  (6)  $18,000.  Chicago,  etc., 
R.  Co.  V.  Jackson.  66  111.  492.  8  AmR 
661. 

7a.  [a]  Held  not  •zoasalvek— (1) 
$35,000.  St.  Louis  Southwestern  R. 
Co.  V.  Walts,  (Tex.  Civ.  A.)  164  SW 
870  (young  woman  under  20);  Oulf, 
etc,  R.  Co.  V.  Shelton,  30  Tex.  Civ.  A. 
72,  69  SW  653  [reh  den  (Civ.  A.)  70 
SW  359  (atr  96  Tex.  301,  72  SW  165)]. 
(2)  $30,000.  Hackett  v.  Chicago,  etc., 
R.  Co.,  170  111.  A.  140  (switchman, 
29  years  old) ;  Whitehead  v.  Wis- 
consin Cent.  R.  Co.,  103  Minn.  13, 
114  NW  254  (brakeman,  27  years  old; 
reduced  from  $35,000).  (3)  j27,600. 
Union  Pac.  R.  Co.  v.  Connolly,  77 
Nebr.  254,  109  NW  368  (loss  of  at 
Itost  $1,000  annually).  (4)  $25,000. 
Chicago,  etc.,  R.  Co.  v.  Worable,  131 
Ark.  411,  199  SW  81;  St.  Louis,  etc., 
R.  Co.  V.  Rogers,  93  Ark.  664,  126  SW 
876,  1199  (brakeman,.  21  years  old, 
earning  from  $75  to  $85  a  month); 
Waldhler  v.  Hannibal,  etc.,  R.  Co..  87 
Mo.  37.  (6)  $24,750.  Burho  V.  Min- 
neapolis, etc.,  R.  Co.,  121  Minn.  326, 
141  NW  300  (brakeman.  25  years  old; 
loss  of  both  legs).  (6)  $22,500.  Pa- 
Ion  V.  Great  Northern  R.  Co..  129 
Minn.  101.  151  NW  894  (boy,  12  years 
old);  St.  Louis  Southwestern  R.  Co. 
V.  Cleland,  50  Tex.  Civ.  A.  499,  110 
SW  122  (brakeman,  24  years  old).  (7) 
$20,000.  Pittsburgh,  etc.,  R.  Co.  v. 
Simons,  (Ind.  A.)  76  NB  883  [aff  168 
Ind.  333,  79  NE  911]  (boy.  8  years  of 
age).  (8)  $15,000.  Hobaon  v.  New 
Mexico,  etc.,  R.  Co..  2  Ariz.  171,  11 
P  645;  Illinois  Cent.  R.  Co.  v.  Stew- 
art. 68  SW  596,  28  KyL  637  (punitive 
damages) ;  Cambron  v.  Omaha,  etc., 
R.  Co.,  165  Mo.  543,  65  SW  745  (young 
man,  22  years  of  age).  (9)  $13,000. 
Colorado   Midland   R.    Co.   v.   O'Brien, 


16  Colo.  219,  27  P  701.  (10)  $9,000. 
Southern  Pac  Co.  v.  Hart,  63  Tex. 
Civ.  A.  536.  116  SW  415  (switchman, 
earning  over  $100  per  month).  (11) 
$7,500.  Macon,  etc.,  R.  Co.  v.  Parker. 
127  Qa.  471.  66  SE  616  (boy.  14  years 
old).  (12)  $7,000.  Buckry-Ellis  v. 
Missouri  Pac.  R.  Co..  158  Mo.  A.  499, 
138  SW  912  (girl  about  7;  re- 
duced from  $10,000).  (13)  $1,819. 
Cleveland,  etc,  R.  C3o.  v.  Rlcker, 
116  111.  A.  428  (infant  of  22 
months). 

73.  [a]  Held  tatotmv. — (1)  $35.- 
000.  Markey  v.  Louisiana,  etc..  R. 
Co..  185  Mo.  348.  84  SW  61  (locomo- 
tive engineer,  45  years  old;  amputa- 
tion of  both  legs  below  the  knees;  re- 
duced to  $20,000).  (2)  $30,000.  Lou- 
isville, etc.,  R.  Co.  V.  Fox,  11  Bush 
(Ky.)  496;  Texas,  etc.,  R.  Co.  v. 
BroulUette  (Tex.  Civ.  A.)  130  SW 
886  (boy  2  years  and  7  months  old; 
reduced  '  to  $20,000).  (3)  $26,000. 
Galveston,  etc.,  R.  Co.  v.  Harris, 
(Tex.  Civ.  A.)  172  SW  1129  (reduced 
to  $20,000) ;  International,  etc,  R.  Co. 
V.  Brlce,  (Tex.  Civ.  A.)  Ill  SW  1094. 
(4)  $22,500.  International,  etc.,  R. 
Co.  V.  Brlce,  (Tex.  Civ.  A.)  126  SW 
613  (reduced  to  $17,000).  (6)  $20,750. 
Kennon  v.  Gilmer,  6  Mont.  257,  6  P 
847,  61  AmR  46  [rev  on  other  grounds 
131  U.  S.  22.  9  set  696,  33  L.  ed. 
110]  (excessive  by  $10,000).  (6) 
$20,000.  Newcomb  v.  New  York 
Cent.,  etc..  R.  Co.,  182  Mo.  687,  81  SW 
1069  (plalntift,  62  years  old;  reduced 
to  $10,000);  Pfeffer  v.  Buffalo  R.  Co., 
4  Misc  465.  24  NTS  490  [aff  144  N.  Y. 
636  mem,  39  NE  494  mem];  Texas, 
etc..  R.  Co.  V.  Conwsiy.  44  Tex.  Civ. 
A.  68.  98  SW  1070  (plaintiff.  30  years 
old.  earning  from  $80  to  $100  a 
month;  reduced  to  $15,000);  Melse  v. 
Alaska  Commercial  Co.,  42  Wash.  356, 
84  P  1127  [aff  207  U.  S.  583,  28  SCt 
260,  52  L.  ed.  351]  (longshoreman, 
earning  $50  to  $76  a  month;  reduced 
to  $14,000).  (7)  $15,000.  Farrar  v. 
Metropolitan  St.  R.  Co.,  249  Mo.  210, 
156  SW  439  (young  unmarried  wom- 
an; reduced  to  $10,000);  Krahn  v.  J. 
L.  Owens  Co..  125  Minn.  33.  146  NW 
626.  51  LRAN3  650  (Injured  person, 
68  years  old;  reduced  to  $12,000); 
Brady  v.  Kansas  City;  etc.,  R.  Co., 
206  Mo.  609,  102  SW  978,  105  SW 
1195  (switchman;  reduced  to  $10,000). 
(8)  $14,500.  Wlmber  v.  Iowa  Cent. 
R.  Co..  114  Iowa  651.  87  NW  505 
(brakeman.  39  years  old;  reduced  to 
$8,000).  (9)  $12,500.  Blades  v.  Des 
Moines  City  R.  Co.,  146  Iowa  580, 
123  NW  1057  (plaintiff.  28  years  old, 
earning  $16  a  week  as  a  furniture  up- 
holsterer; reduced  to  $6,000).  (10) 
$12,000.  Kroener  v.  (Chicago,  etc..  R. 
Co..  88  Xowa  16,  55  NW  28.  (11) 
$10,000.  Wheeler  v.  Sioux  Paving 
Brick  Co.,  162  Iowa  414,  142  NW  400 
(employee,  38  years  old,  earning  $80 
to  $90  as  a  stationary  engineer;  re- 
duced to  $8,000);  Missouri  Pac.  R. 
Co.  V.  Dwyer,  36  Kan.  58,  12  P  352; 
Bell  V.  Houston,  etc.,  R.  Co..  132  La. 
88.  60  a  1029.  43  LRANS  740  (reduced 
to  $7,500);  Applegate  v.  Qulncy,  etc., 
R.  Co.,  252  Mo.  173,  158  SW  376  (la- 
borer, 53  years  of  age;  reduced  to 
$7,500):  Perl  v.  New  York  Cent.,  etc., 
R.  Co.,  87  Hun  499,  34  NYS  1009; 
St.  Louis,  etc.,  R.  Co.  v.  Hart,  45  Okl. 
659,  146  P  436  (excessive  above  $5.- 
000:  single  man,  48  years  old,  earning 
from  $1.50  to  $1.75  per  day);  Pick- 
ering V.  Grand  Trunk  Pac  R.  Co..  23 
Man.  723,  14  DomLR  584,  26  West 
LR  77.  (12)  $9,500.  Rangenler  v. 
Seattle  Electric  Co.,  52  Wash.  401, 
100  P  842  (passenger,  64  years  old, 
earning  from  $150  to  $200  a  month; 
reduced  to  $6,000).  (13)  $8,000. 
Wood  V.  Louisville,  etc.,  R.  Co.,  88 
Fed.  44  (ralli'oad  brakeman;  loss  of 
one  foot  and  four  toes  on  the  other).  I 


i^ 


14)  $6,000.  Mullin  V.  New  Jersey 
;ent.  R.  Co.,  .77  N.  J.  L.  241.  72  A 
426  (ordinary  laborer,  64  years  old; 
reduced  to  $3,500).  U5)  $4,860.  Mc- 
Hugh  V.  Rhode  Island  Co..  29  R.  I. 
206.  69  A  863  (loss  o{  services  of 
minor  daughter.  4H  years  of  age; 
reduced  to  $3,000). 

74.     [a]     Held   not   •zoMSiv*^— (1) 
$35,000.      Texas,   etc.,   R.   Co.   v.   Mal- 
kln.  (Tex.  Clv.  A.)  142  SW  604  (brake- 
man,   30   years   of  age,   earning  more 
tt;an  $100  a  month;  loss  of  both  legs 
below    the   knee).      (2)    $30,000.      Re- 
tan    v".    Lake    Shore,    etc,    R.    Co..   94 
Mich.    146,    63    NW   1094    (both   feet). 
(3)   $20,950.     Missouri,  etc.,  R.  Co.  v. 
Nesblt,     (Tex.     Clv.     A.)     97     SW    825 
(child  4  years  old;  severely  wounded 
in  the  head).      (4)  $20,000.     Southern 
R.   Co.  v.   Brock,   132  Ga.   858,   64  SB 
1083    (boy    of    18;    both    legs    badly 
mangled).       (6)    $18,000.      Galveston., 
etc,  R.  Co.  y.  Hynes,  21  Tex.  Civ.  A. 
34,   60   SW  624    (loss  of  a  leg  below 
the  knee  and  permanent  injury  to  the 
remaining    foot):    Jones    v.    Chicago- 
Great  Western   R.   Co.,   97  Nebr.   306, 
149    NW    813     (switchman,    36    years 
old;   loss   of  foot  and   three   fingers). 
(6)   $16,000.     Bailey  v.  Rome,  etc,  R. 
Co.,  80  Hun  4,  29  NYS  816;  Galveston, 
etc.,  R.  Co.  v.  Abbey.  29  Tex.  Civ.  A. 
211,  68  SW  293  (railway  engineer,  35 
years     of     age,     earning     $175     per 
month).       (7)    $15,941.26.      Kaifur    v. 
Broadway  Ferry,  etc.,  R.  Co.,  34  App. 
Dlv.   267.    64   NYS   503    [aff   161   N.  Y. 
660    mem.    57    NE    1113    mem].      (8) 
$15,000.     Central  of  Georgia  R.  Cte.  v. 
Forehand.     128    Ga.     547,    68     SB    44 
(plaintiff.    38    years   of  age.    earnlng- 
from    $1,200    to    $1,700    per   annum);. 
McCoy    V.    Chicago,    etc..    R.    Co..    188 
111.  A.  103   [rev  on  other  grounds  268 
111.    244,    109    NE    1]    (switchman,    35 
years  of  age,  earning  $100  per  month; 
loss  of  leg  below  knee  and  other  in- 
juries);.  Southern  R.  Co.   V.   Dugles.«, 
169  Ky.  360,  183  SW  937  (laborer,  36 
years  of  age,  earning  $1.50  per  day; 
loss     of     both     feet);     New     Omaha 
Thomson-Houston  Electric   Light  Ca 
V.  Romhold,  68  Nebr.  64,  93  NW  966. 
97    NW    1030     (electric    lineman,    33 
years  of  age,  earning  $65   monthly);. 
Sorenson  v.  (jregon  Power  Co..  47  Or. 
24,    82    P   10    (common   laborer);   An- 
gelina, etc.,  R.  Co.  V.  Due,   (Tex.  Clv. 
A.)   166  SW  918   (minor);  Freeman  v. 
Gerretts,   (Tex.  Clv.  A.)   163  SW  116J 
(switchman,  30  years  of  age) ;  Texas, 
etc..   R.  Co.   V.   McLeod.   62   Tex.   Civ. 
A.    270,    131    SW    311    (boy,    14    years 
old);  Missouri,  etc.,  R.  Co.  v.  Harris, 
45    Tex.    Civ.    A.    642,     101    SW    506 
(brakeman.  23  years  old,  earning  $75. 
a  month);   Galveston,   etc,   R,    Co.   v. 
Newport,  26  Tex.  Clv.  A.  583.   65  SW 
657    (railroad    drawbridge    tender,    27 
years  old) ;  Galveston,  etc..  R.  Co.  v. 
Scott.  21  Tex.  Clv.  A.   24.   50  SW  477 
(man  of  37,  earning  $1,800   to  $2,400 
a  year).     (9)  $12,600.     Gibson  v.  Chi- 
cago Great  Western  R.  Co.,  117  Minn. 
143,  134  NW  516,  38  LRANS  184,  Ann 
Casl913C    1263    (brakeman,    39    years 
of  age).     (10)  $12,000.     The  Ruth.  178 
Fed.    749    [aff    186    Fed.    87,    108    CCA 
199]     (deck    hand.    19    years    of    age, 
earning  $50  per  month;  loss  of  both 
feet;   $2,000  of  award  being  for  suf- 
fering) ;  Missouri  Pac.  R.  Coi-  v.  Mac- 
key,  33  Kan.  298.  6  P  291  (man  under 
39):  Louisville,  etc.  R.  Co.  v.  Schroa- 
dcr,     (Ky.)     113     SW     874     (railroad 
brakeman);  Akersloot  v.  Second  Ave. 
R.  Co..   59  N.  Y.  Super.  655,   15  NYS 
864   (boy,   5  years  old);  Trinity,  etc.. 
R.    Co.   v.    Lane.   79   Tex.   643.   IS  SW 
477.    16    SW    18.      (11)    $11,000.      Jor- 
dan V.  New  York.  etc..  R.  Co..  16  Daly 
130,    9    NYS    606.       (12)    $10,500.      St. 
Louis  Southwestern  R.  Co.  v.  Martin, 
(Tex.    Clv.    A.)    161    SW    406    (brake- 
man);  Chipman  v.  Union  Pac  R.  0>.. 


For  later  oaa«i,  d«T«IopaiMrta  and  ehMigMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  442]     (7)    Shorteninff    of    Leg.      Particular 
awards  for  shortening  of  leg  which  have  been  held 


12  Utah  68,  41  P  6<2  (girl,  3  years 
old).  (13)  }10,000.  Louisiana,  etc., 
R.  Co.  V.  Hobba,  118  SW  46  (man, 
33  years  old,  plumber) ;  St.  Louis, 
etc.,  R.  Co.  V.  Sparks,  81  Ark.  187,  »9 
SW  73  (boy,  between  9  and  10  years 
of  age):  Pennsylvania  0>.  v.  Reldy, 
99  111.  A.  477  [aff  198  111.  9,  64 'NB 
698];  New  York,  etc.,  R.  Co.  v. 
Shields.  18K  Ind.  704,  112  NE  762  (la- 
borer of  49,  earning  $2.50  to  %3  a 
day);  Atchison,  etc.,  R.  Co.  v.  Moore, 
31  Kan.  197,  1  P  644;  Louisville,  etc., 
R.  Co.  V.  Mitchell,  87  Ky.  327,  8  SW 
708,  10  KyL  211;  Southern  R.  Co.  v. 
Isom,  92  Miss.  82,  45  S  424  (brake- 
man);  La  Grange,  etc.  Compress  Co. 
v.  Hart,  (Tex.  Civ.  A.)  169  SW  373 
(laborer,  43  years  old);  Ft.  Worth, 
etc.,  R.  Co.  V.  Wininger,  (Tex.  Civ. 
A.)  161  SW  586  (child,  5  years  and 
8  months  old);  Bowers  v.  Union  Pac. 
R.  Co.,  4  Utah  215,  7  P  251  [writ  of 
error  dlsm  131  U.  S.  448,  9  SCt  804.  33 
L.  ed.  224];  Graber  v.  Duluth,  etc., 
R.  Co.,  159  Wis.  414,  160  NW  489 
(loss  of  a  foot).  (14)  $9,338.60.  Mc- 
Coy V.  New  York  Cent.,  etc.,  Co.,  119 
App.  Dlv.  631,  103  NYS  1083.  (15) 
$9,000.  Georgia  R.,  etc.,  Co.  v.  Keat- 
ing, 99  Oa.  308,  25  SB  669  (farmer, 
40  years  of  age);  Chicago,  etc.,  R. 
Co.  V.  Rathburn,  90  111.  A.  238  [atr 
190  in.  S72,  60  NE  817]  (switchman); 
Chicago,  etc..  R.  Co.  v.  Krayenbuhl, 
70  Nebr.  766.  98  NW  44  (child,  4 
years  old):  Richmond  v.  Second  Ave. 
R.  Co.,  76  Hun  233,  27  NYS  780;  Man- 
ley  V.  New  York  Cient.,  etc.,  R.  Co.,  18 
Misc.  602,  42  NYS  1076  [rev  18  App. 
Div.  420,  46  NYS  1108]  (stationary 
engineer,  32  years  old).  (16)  $8,400. 
Central  R.  Co.  v.  Bannister,  96  111.  A. 
332  [aft  195  111.  48,  62  NB  864]  (man, 
40  years  of  age;  loss  of  foot,  hearing 
of  one  ear,  and  sense  of  smell).  (17) 
$8,000.  Cunningham  v.  Illinois  Cent. 
R.  Co.,  179  111.  A.  505  [rev  on  other 
grounds  260  111.  589,  103  NB  694] 
(boy,  8  years  old);  Quinn  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Div.  489,  86 
NYS  883  (car  repairer);  San  Antonio, 
etc.,  R.  Co.  V.  Green,  20  Tex.  Civ.  A. 
6.  49  SW  670  (boy,  18  years  old); 
Ferguson  v.  Wisconsin  Cent.  R.  Co., 
63  Wis.  146.  23  NW  123.  (18)  $7,750. 
Perry  v.  Toxer,  90  Minn.  431,  97  NW 
137,  101  AmSR  416  (boy  of  14).  (19) 
$7,666.66.  Jakopac  v.  Newport  Min- 
ing Co..  153  Wis.  176,  140  NW  1060 
(man,  37  years  of  age,  earning  $2.30 
a  day).  (20)  $7,500.  Cross  v.  Lee 
Lumber  Co.,  130  La.  66,  57  S  631; 
Texas  Pac.  R.  Co.  v.  Overheiser,  76 
Tex.  437,  13  SW  468.  (21)  $7,100. 
South  Covington,  etc.,  R.  Co.  v. 
Bums,  160  Ky.  848,  ISO  SW  343  (child 
of  7).  (22)  $7,000.  St.  Louis,  etc, 
R.  Co.  V.  Duckworth.  119  Ark.  246, 
177  SW  1148  (mechanic,  earning  be- 
tween $600  and  $700  per  year) ;  Sea- 
board Air-Line  R.  Co.  v.  Phillips,  117 
Ga.  98,  43  SB  494.  (23)  $6,950.  Bl- 
liott  V.  Newport  St.  R.  Co.,  18  R.  I. 
707,  28  A  838,  31  A  694,  23  LRA  208. 
(24)  $6,500.  Hansen  v.  Canadian  Pac. 
-R.  Co.,  6  Terr.  L.  420.  (25)  $6,000. 
Illinois  Cent.  R.  Co.  v.  Aland,  94  111. 
A.  428  [all  192  111.  37,  61  NB  450]; 
Chamlee  v.  Planters  Hotel  Co.,  155 
Mo.  A.  144,  134  SW  123;  Green  v. 
McMullen,  177  App.  Div.  771,  164 
NYS  948  (driver  of  truck);  Yates  v. 
Croier  Coal,  etc.,  Co.,  76  W.  Va.  60, 
84  SB  626.  (26)  $5,000.  Consolidated 
Coal  Co.  V.  Oeltjen,  91  III.  A.  123  [alT 
189  Ul.  85,  59  NB  600];  San  Antonio, 
«tc.,  R.  Co.  Moya,  (Tex.  Civ.  A.) 
173  SW  608;  Southern  R.  Co.  v.  Oli- 
ver, 102  Va.  710.  47  SB  862  (brake- 
man,  24  years  of  age);  Froman  v. 
Ayars,  42  Wash.  385,  85  P  14.  (27) 
$4,000.  Wm.  Johnson  ft  Co.,  Ltd.,  v. 
Johansen,  86  Fed.  886,  30  CCA  675 
[certiorari  den  170  U.  S.  706,  18  SCt 
943,  42  L.  ed.  1218];  Cleveland,  etc.. 
R.  Co.  V.  Foland,  (Ind.  A.)  88  NR 
787.  (28)  $3,600.  Floersch  v.  Don- 
nell,  82  N.  J.  L.  367.  82  A  738.  (29) 
$3,000.  Cnitcago,  etc..  R.  Co.  v.  Bar- 
rows,   128    ni.    A.    11    (plaintitt,    79 


years  of  age);  Texas,  etc  R.  Co.  v. 
McLeod.  62  Tex.  Civ.  A.  270,  131  SW 
311  (14  year  old  boy).  (30)  $2,000. 
Atlantic  Coast  Line  R.  Co.  v.  Wal- 
lace, 66  Fla.  321,  63  S  683  (14  year 
old  girl).  (31)  $1,500.  Lang  v.  New 
York,  etc.,  R.  Co..  61  Hun  603,  4  NYS 
566  [atr  128  N.  Y.  656  mem,  25  NB 
956  mem].  (32)  $400.  Brookside 
Coal  MIn.  Co.  v.  Dolph,  101  111.  A. 
174  (loss  of  services  of  son,  16  years 
of  age).  ' 

75.  [a]  Held  MOMslve.— (1)  $16,- 
000.  Chitty  v.  St.  Louis,  etc.,  R.  Co., 
166  Mo. -436,  65  SW  959  (boy,  14  years 
of  age;  reduced  to  $10,000);  Interna- 
tional, etc.,  R.  Co.  V.  Underwood,  64 
Tex.  463.  (2)  $13,500.  Coppins  v. 
Now  York  Cent.,  etc.,  R.  Co.,  48  Hun 
292  [aff  122  N.  Y.  657,  25  NE  915,  19 
AmSR  623]  (unless  $6,500  remitted). 
(3)  $11,500.  Olson  v.  Carlson,  83 
Wash.  416,  145  P  237,  LRA1916F  13 
(reduced  to  $8,000);  Smith  v.  North- 
em  Pac  R.  (Do.,  79  Wash.  448,  140  P 
685  (reduced  to  $10,000).  (4)  $10,- 
000.  Chicago  West  Div.  R.  (^.  v. 
Haviland,  12  111.  A.  561  (man,  70 
years  old).  (5)  $7,500.  Asbury  v. 
Kansas  City,  161  Mo.  A.  496,  144  SW 
127  (reduced  to  $6,000).  (6)  $6,750. 
Mueller  v.  Washington  Water  Pow- 
er Co.,  56  Wash.  556,  106  P  476  (wom- 
an; reduced  to  $6,250).  (7)  $5,561. 
Texas,  etc.,  R.  Co.  v.  Syfan,  (Tex. 
Civ.  A.)  43  SW  551  ($8,600  proper). 
(8)  $6,000.  Chicago,  etc.,  R.  Co.  v. 
Oolts,  71  111.  A.  414. 

76.  [a]  Hald  not  •xcesalvc. — (1) 
$16,000.  Lannon  v.  Chicago,  169  III. 
A.  695;  Shaw  v.  Kansas  City,  (Mo.) 
196  SW  1091;  Mitchell  v.  Broadway, 
etc,  R.  Co.,  70  Hun  387,  24  NYS  32 
(unmarried  woman,  27  years  old); 
Missouri,  etc.,  R.  Co.  y.  Stinson,  34 
Tex.  Civ.  A.  285,  78  SW  986  (railroad 
switchman  earning  $90  per  month). 
(2)  $14,000.  MUler  v.  Harpster,  27S 
Mo.  606,  201  SW  854  (woman).  (8) 
$12,500.  San  Antonio  Brewing  As- 
soc V.  Oerlach,  (Tex.  Civ.  A.)  186 
SW  316  (driver  of  wagon).  (4)  $10.- 
000.  Fourche  River  Valley,  etc,  R. 
Co.  V.  Tlppett,  101  Ark.  376,  142  SW 
520  (brakeman,  20  years  old) ;  Meek 
V.  Chicago  R.  Co.,  183  111.  A.  256 
(boy  of  16);  Brenner  v.  Chicago,  182 
111.  A.  348  (other  injuries);  Rock  v. 
J.  E.  Tilt  Shoe  Co.,  168  111.  A.  467 
(other  injuries);  Pierson  v.  Lyon,  150 
111.  A.  116  [ate  243  HI.  370,  90  NE 
693];  (Hilcago  Union  Tract.  Co.  v. 
O'Brien,  117  111.  A.  188  [rev  on 
other  grounds  219  111.  303,  76  NB 
341];  North  Chicago  St.  R.  Co.  v. 
FItsgibbons,  79  111.  A.  632  [aft  180 
111.  466,  64  NE  483]  (woman  about 
39  years  of  age);  Mississippi  Cent. 
R.  Co.  V.  Hardy,  88  Miss.  732,  41  S 
506  (locomotive  fireman).  (6)  $9,- 
800.  Faulkner  v.  Parish  Mfg.  Co., 
(Mich.)  166  NW  954  (mechanic). 
(6)  $9,000.  Orifnth  v.  Missouri  Pac 
R.  Co.,  98   Mo.   168,   11   SW  659       — 


$8,800.  Central  Texas,  etc.,  R. 
v.  Gibson,  (Tex.  Civ.  A.)  83  SW  862 
[aft  99  Tex.  98.  87  SW  814]  (woman). 
(8)  $8,092.  Klrby  Lumber  Co.  v. 
Hamilton,  (Tex.  Civ.  A.)  171  SW 
646.  (9)  $8,000.  Funston  v.  Chi- 
cago, etc.,  R.  Co.,  61  Iowa  462,  16 
NW  618  (farmer.  62  years  ol^; 
Young  Men's  Christian  Assoc  v. 
Jasse,  (Tex.  Civ.  A.)  183  SW  867; 
Lorence  v.  Ellensburgh,  13  Wash.  341, 
43  P  20,  62  AmSR  42  (child);  Janiak 
V.  Milwaukee  Western  Fuel  Co.,  156 
Wis.  644,  146  NW  788.  (10)  $7,696. 
Loftus  V.  Metropolltah  St.  R.  Co.,  220 
Mo.  470,  119  3W  942  (woman).  (11) 
$7,500.  Lohg  V.  Chicago,  178  111.  A, 
577  (man);  Heidenrelch  v.  Bremner, 
176  111.  A.  230  [aft  260  111.  439,  103 
NE  275]  (female  child):  Flaherty  v. 
St.  Louis  Transit  Co..  207  Mo.  318. 
106  SW  15  (unmarried  woman); 
Thomas  v.  Union  R.  Co.,  18  App.  Dlv. 
185,  45  NYS  920;  Vail  v.  Broadway 
R.  Co.,  6  Misc.  20,  26  NYS  69,  31  Abb 
NCas  56  [aft  147  N.  Y.  877.  42  NB 
4,  30  LRA  626] ;  Danville,  etc.,  R.  Co. 


exceasive  are  listed  in-  the  footnote,'*  as  likewise  are 
awards  which  have  been  held  not  excessive  '*  or  in- 

V.  Brown,  90  Va.  340.  18  SE  278.  (12) 
$6,500.  Selleck  v.  Langdon,  13  NYS 
868  [aff  133  N.  Y.  535  mem,  30  NE 
1148  mem].  (13)  $6,000.  St.  Louis, 
etc.,  R.-CO.  V.  Pell,  89  Ark.  87,  116 
SW  957  (plalntirr,  18  years  of  age); 
M,onahan  v.  Chicago  City  R.  Co.,  186 
111.  A.  207  (man,  70  years  of  age); 
Yaeger  v.  Chicago  City  R.  Co.,  166 
111.  A.  506;  Crouse  v.  Barber  Asphalt 
Paving  Co.,  162  111.  A.  271  (woman 
of  65);  Bertulls  v.  Illinois  Steel  Co.. 
151  Wis.  49,  138  NW  613.  (14)  $5,500. 
Houston,  etc.,  R.  Co.  v.  McNamara.  59 
Tex.  255  (thigh  broken,  leg  shortened 
two  inches,  back  badly  hurt,  kidneys 
seriously  affected).  (16)  $5,498.75. 
Louisville,  etc,  R.  Co.  v.  Nethery, 
160  Ky.  369,  169  SW  883  (broken 
thigh  shortening  leg;  $498.76  for 
medical  expenses).  (16)  $5,260.  The 
Colon,  241  Fed.  692  (stevedore). 
(17)  $5,100.  Ramjak  v.  Austro- 
American  SS.  Co.,  186  Fed.  417,  108 
CCA  339  (laborer,  24  years  of  age,  ca- 

§able  of  earning  from  32.50  to  $3  per 
ay).  (18)  $6,000.  Ft.  Smith  Auto., 
etc.,  Co.  V.  Nedry,  100  Ark.  485,  140 
SW  711  (teacher);  Illinois  Steel  Co. 
V.  Hanson.  97  111.  A.  469  [aff  195  111. 
106,  62  NE  918];  North  Chicago  St.  R. 
Co.  V.  Kaspers.  85  111.  A.  316  [aff  186 
111.  246,  67  NE  849]  (boy,  14  years 
Old);  Bvanston  v.  Fitzgerald,  37  111. 
A.  86  (girl  of  19);  Fowler  v.  Linqulst. 
138  Ind.  566,  37  NB  133  (farmer,  51 
years  old);  Johnson  y.  Plymouth 
Gypsum  Plaster  Co.,  174  Iowa  498, 
166  NW  721;  Ellerman  v.  Farmer, 
(Ky.)  118  SW  289  (ship  carpenter); 
Marfla  v.  Great  Northern  R.  Co.,  124 
Minn.  466,  145  NW  386;  Garard  v. 
Manufacturers'  Coal,  etc,  Co.,  207 
Mo.  242,  105  SW  767;  Muskogee  Elec- 
tric Tract  Co.  v.  Reed,  35  Okl.  334, 
130  P  157  (woman);  Texas,  etc.,  R. 
Co.  V.  McAtee,  61  Tex.  695;  Missouri, 
etc.,  R.  Co.  V.  Johnson,  (Tex.  Civ. 
A.)  37  SW  771  (girl  of  8  years); 
Mexican  Cent.  R.  Co.  v.  Mitten,  IS 
Tex.  Civ.  A.  653.  36  SW  282;  Bruenn 
V.  North  Yakima  School  Dlst.  No.  7, 
(Wash.)  172  P  669;  Ludvigson  v. 
Superior  Shipbuilding  Co.,  147  Wis. 
34,  132  NW  621  (man,  68  years  old); 
White  V.  Grand  Trunk  Pac.  R.  Co.,  2 
Alta.  L.  522.  (19)  $4,800.  McDon- 
ough  V.  International  Nav.  Co.,  249 
Fed.  248  (longshoreman).  (20)  $4.- 
791.76.  Clement  v.  Maine  Cent.  R. 
Co.,  (Me.)  102  A  659  (engine  house 
hostler).  (21)  $4,600.  Galveston, 
etc,  R.  Co.  V.  Templeton,  (Tex.  Civ. 
A.)  26  SW  135.  (22)  $4,600.  Leh- 
man V.  Minneapolis,  etc.,  R.  Co.,  163 
Iowa  118,  133  NW  827  (boy,  19  years 
old);  Burke  v.  St.  Louis  Southwest- 
ern R.  Co.,  120  Mo.  A.  683,  97  SW 
981  (structural  iron  worker).  (23) 
$4,495.96.  Martin  v.  Hill,  66  Wash. 
433,  119  P  849  (carpenter).  (24) 
$4,000.  Roche  v.  Redington,  125  Cal. 
174,  67  P  890;  C^asper  v.  Oeck,  185  III. 
A.  155  (child,  5  years  6t  age);  Louis- 
ville V.  Adams,  100  SW  218,  SO  KyL 
1129;  Falkenberg  v.  Baxille,  124  Minn. 
19,  144  NW  431  (man,  44  years  old: 
leg  shortened,  ankle  stiffened).  (25) 
$3,500.  Napier  v.  Brooklyn  Heights 
R.  Co..  68  App.  Div.  200.  74  NYS  7. 
(26)  $3,000.  Wright  v.  Davenport. 
(Iowa)  104  NW  1022;  Bente  v.  Met- 
ropolitan St.  R.  Co.,  90  App.  Dlv.  218, 
86  NYS  85  [aff  180  N.  Y.  519  mem. 
72  NB  1139  mem];  Weingarten  v. 
Metropolitan  St.  R.  Co.,  62  App.  Dlv. 
364,  70  NYS  1113.  (27)  $2,750.  Hak- 
enson  v.  Nelllsville,  152  Wis.  594, 
140  NW  281  (woman).  (28)  $2,600. 
Louisville  R.  Co.  v.  Larberg,  158 
Ky.  44,  164  SW  346  (woman);  Thoor- 
sell  v.  Virginia.  138  Minn.  55,  163 
NW  976-  Plckell  v.  St.  Paul  City  R. 
Co.,  120  Minn.  840,  139  NW  616  (girl. 
7  years  old);  Toupln  v.  Kent  Lumber 
Co.,  79  Wash.  606,  140  P  903.  (29) 
$2,000.  Cameron  v.  Duluth-Superior 
Tract.  Co.,  94  Minn.  104,  102  NW  208; 
Baxter  v.  St.  Louis  Transit  Co.,  lO' 
Mo.  A.  697.  78  SW  70.  (30)  $1.90 
Louisville   R.   Co.   v.   Hofgesand,   ■> 
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[(  443]  (8)  Injuries  to  Knee.  Particular  awards 
for  injuries  to  the  knee  which  have  been  held  exces- 
sive ""  or  not  excessive  '*  are  listed  in  the  footnotes. 


SW  361.  31  KyL  976  (boy,  X2  years 
old).  (31)  )1,500.  Larson  v.  Orand 
Forks,  S  Dak.  307,  19  NW  414;  Rich- 
mond V.  Martin,  78  SW  219,  25  KyL 
1516;  Armstrong  v.  Auburn.  S4  Nebr. 
842,  122  NW  43.  (32)  31,000.  Ocean 
SS.  Co.  V.  Matthews,  86  Qa.  418,  12 
SE  632:  Big  Branch  Coal  Co.  v.  San- 
ders, 159  Ky.  125,  166  SW  813;  Shea 
V.  Reems,  36  La.  Ann.  966  (woman). 
(33)  3600.  Carter  Coal  Co.  v.  PlU- 
peck,  180  Ky.  94,  201  SW  468.  (34) 
3400.  Carter  Coal  Co.  v.  FHIpeck, 
180  Ky.   94,   201   SW   468. 

77.  [a]  Htfd  UuUlMVaM..— (1) 
32.500.  Chatman  v.  BryceTand  Lum- 
ber Co.,  139  La.  969.  72  S  704  (negro 
laborer).  (2)  $500.  Morissey  v. 
Westchester  Electric  R.  Co.,  30  App. 
Dlv.  424,  51  NYS  945. 

7B.  fai  HaldMOMMiv*.— (1)  116,- 
000.  Kraemer  v.  Metropolitan  St. 
R.  Co.,  51  App.  Div.  475.  64  NYS 
619  (teacher).  (2)  $12,000.  Dingle 
V.  Shreveport  R.  Co.,  142  La.  717,  77 
S  613  (woman.  73  years  of  age);  Rue- 
plng  V.  Chicago,  etc.,  R.  Co.,  116 
Wis.  625,  93  NW  843,  96  AmSR  1013 
(looseness  In  knee  Joint,  permitting 
the  leg  to  bow  out).  (3)  $10,000. 
Nett  V.  Cameron,  213  Mo.  350,  111  SW 
1139,  127  AmSR  606,  18  LRANS  320 
(woman);  Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  5  Wash.  46,  31  P  411 
(reduced  to  $6,000).  (4)  $7,500. 
Langbein  v.  Swift,  121  Fed.  416  [aft 
127  Fed.  Ill,  62  CCA  111].  (6)  $6.- 
000..  Powers  v.  Iowa  Glue  Co.,  (Iowa) 
168  NW  326  (reduced  to  $4,000); 
tiangley  v.  Sixth  Ave.  R.  Co.,  48 
N.  Y.  Super.  642  (plaintiff  earning 
$12  a  week;  incapacitated  for  two 
years).  (6)  $5,500.  Dent  v.  Sprlng- 
fleld  Tract.  Co.,  145  Mo.  A.  61,  129  SW 
1044  (reduced  to  $3,500).  (7)  $6,000. 
Moudy  V.  St.  Louis  Dressed  Beef, 
etc.,  Co.,  149  Mo.  A.  413,  130  SW  476 
(switchman,  46  years  old;  reduced 
to  $3,500).  (8)  $4,000.  Burgoyne 
V.  Chlcagd  City  R.  Co.,  167  111.  A. 
59.  (9)  $3,000.  Hamilton  v.  Kanka- 
kee Electric  R.  Co.,  158  111.  A. 
422.  (woman).  (10)  $2,500.  Chicago, 
etc.,    R.    Co.    V.    Payzant,    87    111.    125. 

(11)  $1,500.  O'Hern  v.  Illinois  Cent. 
Electric  R.  Co..  190  111.  A.  502  (wom- 
an). (12)  $1,000.  Deitchler  v.  Ball, 
99  Wash.  483,  170  P  123  (reduced  to 
$500).  (13)  $250.  Vllickt  V.  New 
York  Transp.  Co.,  65  Misc.  43,  119 
NYS  220  (absence  of  evidence  as  to 
the  nature  of  injuries);  Flnkelman  v. 
Friedman,  167  NYS  1026  (mere  bruis- 
es and  contusions;  excessive  by 
$150). 

79.  [a]  Ksld  not  txe—nlyu^—d) 
$15,000.  Wheeler  v.  Chicago,  etc.,  R 
Co.,  182  111.  A.  194  [att  267  111.  306, 
108  NB  330]  (broken  knee  cap).  (2) 
$10,000.  Jennings  v.  Van  Schaick,  13 
Daly  7;  Freemin  v.  Johnson,  (Tex. 
Civ.  A.)  136  SW  275  (67  year  old 
man).  (3)  $9,300.  Galveston,  etc., 
R.  Co.  V.  Cade,  (Tex.  Civ.  A.)  93  SW 
124.  (4)  $9,000.  Madison  v.  Kansas 
City,  etc.,  R.  Co.,  88  Kan.  784,  129  P 
1157.  (6)  $8,000.  Galveston,  etc.,  R. 
Co.  V.  Stoy,  44  Tex.  Civ.  A.  448,  99 
SW  135;  (6)  7,500.  Cleveland,  etc., 
R.  Co.  V.  Miller,  165  Ind.  381,  74  NE 
509  (woman).  (7)  $6,650.  Baltimore, 
etc..  R..Co.  V.  Hausraan.  54  SW  841, 
21  KyL  1264  (commercial  traveler,  50 
years  of  age,  earning  $100  per 
month).  (8)  $6,000.  Ryan  v.  cSii- 
cago,  181  III.  A.  642;  Stash  v.  Great 
Northern  R.  Co.,  128  Minn.  329, 
151  NW  124  (permanently  stlfTened 
knee).  (9)  $5,250.  St.  Louis  South- 
western ^R.  Co.  V.  Laflar,  104  Ark. 
528,  149  SW  530  (traveling  sales- 
man, 31  years  of  age).  (10)  $5,000. 
Dean  v.  Kansas  City,  etc..  R.  Co.,  199 
Mo.  386,  97  SW  910.  (11)  $4,500. 
Chicago  V.  Fitzgerald,  76  111.  A.  174. 

(12)  $4,000.      Chicago   v.   Crocker,    2 


111.  A.  279;  Galveston,  etc.,  R.  Co.  v. 
Matzdorf,  (Tex.  Civ.  A.)  107  SW  882 
[rev  on  other  grounds  102  Tex.  42, 
112  SW  1036,  132  AmSR  849,  20  LRA 
NS  833];  Blau  v.  Puget  Sound 
Tract.,  etc.,  Co.,  88  Wash.  260,  152  P 
1023.  (13)  $3,625.  Magee  y.  Vaugban, 
212  Fed.  278  (woman,  49  years  of 
age,  fond  of  oi^tdoor  exercise;  In- 
juries possibly  permanent  and  occa- 
sioning considerable  difflculty  in 
walking).  (14)  $3,500.  Cicero  ▼.  Bar- 
telme,  114  111.  A.  9  [aff  212  111.  256, 
72  NE  437]  (woman);  Reick  v.  Great 
Northern  R.  Co.,  129  Minn.  14,  151 
NW  408;  Chicago,  etc.,  R.  Co.  v.  Pem- 
berton.  (Tex.  Civ.  A.)  170  SW  108. 
(15)  $3,000.  Arkansas  Lumber  Co.  v. 
Wallace,  99  Ark.  537,  139  SW  634 
(carpenter);  Rogers  v.  Chicago  Great 
Western  R.  Co.,  65  Minn.  308,  67  NW 
1003  (railroad  engineer).  (16)  $2,- 
800.  Cornell  v.  Chicago,  169  111.  A. 
441  (woman);  Lattlmore  v.  Union 
Electric  Light,  etc.,  Co.,  128  Mo.  A. 
37,  106  SW  543.  \l7)  $2,600.  Power 
v.  Augusta,  191  Fed.  647  (woman, 
perhaps  permanently  crippled;  $400 
medical  expenses  Incurred) ;  Baxter 
V.  Campbell  Lumber  Co.,  186  Mo.  A. 
352,  171  SW  955;  Carey  v.  Brooklyn 
Heights  R.  Co..  124  App.  Div.  524, 
108  NYS  1034.  (18)  $2,071.  Boyd  v. 
Bangor  R.,  etc.,  Co.,  Ill  Me.  332,  89 
A  139  (woman).  (19)  $2,000.  Pick- 
ens V.  Kankakee,  200  111.  A  547;  Stew- 
art Dry  Goods  Co.  v.  Boone,  180  Ky. 
199,  202  SW  489;  Winn  V.  Metropoli- 
tan St.  R.  Co.,  121  Mo.  A.  623,  97  SW 
647;  HoUey  v.  Jamestown,  etc.,  Ferry 
Co.,  (R.  L)  71  A  69;  Bishop  v.  Bish- 
op, (R.  I.)  70  A  966;  Wilcox  v.  Rhode 
Island  Co.,  29  R.  I.  292,  70  A  913; 
Matthews  v.  Spokane,  50  Wash.  107, 
96  P  827  (woman).  r20)  $1,896.  Car- 
ter V.  Potter,  110  Me.  1,  86  A  671. 
(21)  $1,595.  Roberts  v.  Piedmont, 
166  Mo.  A.  1,  148  SW  119.  (22)  $1,- 
500.  Louisville,  etc.,  R.  Co.  v.  Ba- 
ker. 158  Ky.  224.  164  SW  799;  Miller 
V.  Tall  Timber  Co.,  (La.)  78  S  555 
(carpenter);  Brown  v.  St.  Joseph,  184 
MO.  A.  667,  171  SW  935.  (28)  $1,250. 
Lincoln  V.  Staley,  32  Nebf.  63,  48  NW 
887  (young  lady).  (24)  $1,200.  Ala- 
bama Great  Southern  R.  Co.  v.  Da- 
vis, 127  Ga.  89,  55  SE  1046  (infant. 
10  years  old);  Galligan  v.  Woonsock- 
et  St.  R.  Co.,  27  R.  I.  363,  62  A  376; 
Cook  V.  Chehalis  River  Lumber  Co., 
48  Wash.  619,  94  P  189.  (25)  $1,000. 
Colorado  Springs  etc..  R.  Co.  v.  Petit, 
37  Colo.  326.  86  P  121;  EvansviUe  v. 
Wilter,  86  Ind.  414.  (26)  $750.  Bel- 
ler  V.  Levy,  127  NYS  237  [rev  68 
Misc.  182.  124  NYS  411]  (working 
girl,  15  years  old).  (27)  $700.  Har- 
roun  v.  Benton.  197  111.  A.  138  (wom- 
an). (28)  $600  Belvldere  v.  Crlch- 
ton,  81  ni.  A.  595  (woman).  (29) 
$500.  Kentucky  Tract.,  etc.,  Co.  v. 
Peel,  160  Ky.  239,  169  SW  689: 
Thompson  v.  Poplar  Bluff,  124  JAo. 
A.  439,  101  SW  709.  (30)  $340.  Ft. 
Worth,  etc.,  R.  Go.  v.  Bunrock,  (Tex. 
Civ.  A.)  46  SW  70.  (31)  $300.  Shey- 
er  v.  Lowell.  134  Cal.  357,  66  P  307. 

SO.  [a]  KsU  excMsiv*. — (1)  $20.- 
750.  Kennon  v.  Gilmer,  9  Mont.  108. 
22  P  448  (reversed  unless  plaintiff 
would  remit  all  except  $10,750).  (2) 
$15,000.  Maloney  v.  Winston  Bros. 
Co.,  18  Ida.  740,  757,  111  P  1080,  47 
LRANS  634  (miner,  29  years  old; 
Pott's  fracture:  reduced  to  $10,000). 
(3)  $7,225.  H.  B.  Phillips  Co.  v. 
Prultt,  83  SW  114,  26  KyL  1105,  82 
SW  628,  26  KyL  831  (woman).  (4) 
$6,375.  Smith  v.  Hewitt-Lea  Lum- 
ber Co.,  55  Wash.  357.  104  P  651  (re- 
duced to  $4,000).  (5)  $6,300.  Fre- 
mont, etc..  R.  Co.  v.  French.  48  Nebr. 
638,  67  NW  472  (reduced  to  $5,000). 
(6)  $5,625.  Welfenbach  v.  White 
City  Constr.  Co..  201  111.  A.  521 
(woman;  sprained  ankle;   reduced  to 


[i  444]  (9)  Injuries  to  Ankle.  Particular 
awards  for  injuries  to  the  ankle  which  have  been 
held  excessive  are  listed  in  the  footnote,**  as  also 
are  awards  which  have  been  held  not  excessive," 

■       -    -  $3,000).      (7)    $6,3l'8.06.     Qu-penter  v. 

Dickey,  26  N.  D.  176.  143  NW  964. 
(8)  $5,000.  Ploets  V.  Holt,  124  Hlnn. 
169.  144  NW  745  (excessive  above 
$3,000).  (9)  $4,000.  Johnson  v.  SL 
Paul  City  R.  Co.,  67  Minn.  260,  69  NW 
900.  36  LRA  686  (woman,  76  years 
old).  (10)  $3,500.  Lorton  y.  Wa- 
bash R.  Co.,  159  Mo.  A.  669,  141  SW 
478  (engine  hostler;  reduced  to  $2,- 
000).  (11)  $2,800.  Collins  y.  Janes- 
vllle.   111  Wis.   348,   87  NW  241,  1087 


(woman).  (12)  $2,600.  Slxby  v.  Chi- 
cago City  R.  Cfo.,  178  III.  A.  218  [rev 
on  other  grounds  260  111.  478,  103  NE 
249,  An.nCasl914D  639]  (Pott's  frac- 
ture not  established).  (13)  $2,200. 
Kolb  y.  O'Brien,  86  111.  210.  (14)  $2.- 
000.  Margolis  v.  Chicago  City  R.  Co.. 
197  111.  A.  316  (sprained  ankle);  Ben- 
nett v.  E.  W.  Backus  Lumber  0>., 
77  Minn.  198,  79  NW  682  (ordinary 
sprained  ankle).  (16)  $1,600.  Mc- 
Qarr  v.  Preacott,  4  Ont.  L.  280.  (16) 
$1,326.  Chicago,  etc.,  R.  Co.  v.  Dunn, 
62  111.  461.  (17)  $1,000.  Corcoran  v. 
Ulster,  etc.  R.  Co.,  9  App.  Div.  621 
mem,  40  NYS  1117  mem  (ankle 
sprained). 

81.  [a]  Held  not  McoMBtve.— (1) 
$17,500.  Fox  V.  Chicago  Great  West- 
'ern  R.  Co.,  207  Fed.  886  (mail  clerk. 
25  years  old,  sustaining  severe  frac- 
ture of  both  bones  of  one  leg  near 
the  ankle  resulting  in  permanent  stif- 
fening of  the  ankle  and  also  con- 
tracting chronic  nephritis  from  ex- 
posure attendant  on  the  accident). 
(2)  $10,000.  Field  v.  Wlnheim,  12J 
111.  A.  227  (woman,  age  of  22).  (3) 
$8,000.  Henry  v.  Sioux  City,  etc.  R. 
Co.,  76  Iowa  84,  39  NW  193,  >  AmSR 
467  (man,  19  years  old).  (4)  $7,500. 
Anderson  v.  St.  Louis,  etc.,  R.  Co., 
(Mo.  A.)  184  SW  481  (section  hand, 
man  of  28);  Ft.  Worth  v.  Williams, 
66  Tex.  Cly.  A.  289,  119  SW  137 
(woman;  Pott's  fracture).  (5)  $6,- 
583.  Berry  v.  St.  Louis,  etc..  R.  Co.. 
214  Mo.  593,  114  SW  27  (child).  (6) 
$6,500.  Whitley  y.  Wright  Carriage 
Body  Co.,  186  111.  A.  300.  (7)  $6,000. 
Louisiana,  etc.,  R.  Co.  v.  Nix,  94  Arfc 
270,  126  SW  1076  (ankylosis  and 
necrosis  of  the  bone);  Whelan  v. 
Washington  Lumber  Co.,  41  Wash. 
153,  83  P  98,  111  AmSR  1006  (per- 
manent ankylosis  resulting).  (*' 
$5,262.  Houston,  etc.,  B.  Co.  v. 
Anderson.  63  Tex.  Civ.  A.  15,  132 
SW  377  (brakeroan,  37  years  old. 
earning  about  $95  a  month).  (9) 
$5,000.  Bloomlngton  y.  Woodworth. 
40  Ind.  A.  373,  81  NE  611  (woman.  . 
22  years  old);  Louisville  v.  Arrow- 
smith,  145  Ky.  498.  140  SW  102! 
(woman.  18  years  old);  CowgtU  v- 
St.  Joseph,  180  Mo.  A.  327,  167  SW 
1157  (woman;  Pott's  fracture): 
Stewart  y.  St.  Louis  Southwestern 
R.  Co.,  149  Mo.  A.  466.  130  SW  441. 
(10)  $4,830.  Rodick  v.  Maine  Cent. 
R.  Co.,  109  Me.  530,  86  A  41  (woman, 
earning  $1,400  a  year).  (11)  $4,600. 
Gambino  v.  Manufacturers'  Coal, 
etc..  Co.,  180  Mo.  A.  643,  164  SW 
264  (miner,  43,  earning  $25  to  $37.50 
per  week).  (12)14.000.  Chicago,  etc.. 
R.  CV).  v. Walker,  118  111.  A.  397:  Bryant 
V.  Omaha,  etc..  R.,  etc.,  Co.,  98  low* 
483,  67  NW  392  (woman,  21  years 
old.  stenographer);  White  v.  Maison 
Blanche  Co.,  142  La.  266,  76  S  70S 
(ankle  broken);  St.  Louis,  etc..  R- 
Co.  V.  Woolum.  84  Tex.  670,  19  SW 
782.  (13)  $3,160.  Porseth  y.  Iron 
River  Lumber  Co..  142  Wis.  87.  124 
NW  1036.  (14)  $8,100.  Kveset  v. 
Grace,  77  Or.  83,  160  P  281  (steve- 
dore; Pott's  fracture).  (16)  $3.- 
037.50.  Larson  v.  Wisconsin  R..  etc« 
Co..  138  Minn.  158,  164  NW  6«« 
(woman,  29  years  of  age).  (16) 
$3,000.  Delong  v.  Chicago  R.  Co.. 
187  III.  A.  432  (woman:  prolapse  of 
the     pelvic     organs):     Christian     v. 
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Minneapolis.  6»  Minn.  630,  72  NW 
815  (woman);  St.  Joseph,  etc.,  R. 
Co.  V.  Hedge,  44  Nebr.  448,  62  NW 
887;  Haney  v.  New  York,  126  App. 
Div.  908,  110  NTS  815  (Pott's  frac- 
ture) ;  Keane  v.  Seattle,  S5  Wash. 
622,  104  P  819  (woman,  36  years 
old,  earning  }25  per  month).  (17) 
$2,999.  American  Tobacco  Co.  v. 
Troutman,  175  Ky.  436,  194  SW  543 
(man).  (18)  $2,500.  Tounglove  v. 
Pullman  Co.,  207  Fed.  797  (womtin 
passenger);  Sheridan  v.  Peoria  R. 
Co.,  149  111.  A.  45  [ate  241  111.  469, 
89  NS  798]  (coal  teamster,  53  years 
old) :  Frankfort  v.  Chlnn,  89  SW  18R, 
28  KyL  267;  Schmidt  v.  Minneapolis, 
138  Minn.  474,  164  NW  801  (woman); 
Mitchell  V.  Wabash  R.  Co.,  97  Mo. 
A.  411,  76  SW  647;  MlUer  v.  New 
York,  104  Apn.  Div.  38,  93  NYS  227; 
Rust  V.  Wasnington  Tool,  etc.,  Co.. 
(Wash.)  172  P  846  (78  year  old 
physician).  (19)  $2,250.  Harris  v. 
Seattle,  etc.,  R.  Co.,  65  Wash.  27, 
117    P    601    (dressmaker).      (20)    $2,- 

060.  Larson  v.  Wisconsin  R.,  etc., 
Co.,  138  Minn.  158,  164  NW  666 
(woman,  29  years  old).  (21)  $2,000. 
W^eber  v.  Chicago,  201  111.  A.  564; 
Herr  ▼.  Chicago,  eta,  R.  Co.,  189 
11).  A.  606;  Oakdale  v.  Sanders,  155 
Ky.  352,  159  SW  812  [reh  den  156 
Ky.  224.  160  SW  952];  Biggie  v.  Chi- 
cago, etc.,  R.  Co.,  169  Mo.  A.  360. 
140  SW  602  (spinster,  45  years  old): 
Dimmitt  V.  Hannibal,  etc.,  R.  Co.,  40 
Mo.  A.  654.  (22)  $1,750.  Carlson  v. 
ereat  Northern  R.  Co.,  106  Minn. 
254,  118  NW  832.  (23)  $1,650. 
Chesapeake,  etc.,  R.'Co.  v.  Friel,  39 
SW^  704,  19  KyL  152.  (24)  $1,600. 
Driscoll  V.  Humes,  etc.,  Co.,  (R.  I.) 
69  A  766.  (26)  $1,670.70.  The  Nod- 
dleburn,  30  Fed.  142,  28  Fed.  866. 
(26)  $1,500.  Oak  Leaf  Mill  Co.  v. 
Littleton.  106  Ark.  392,  151  SW  262 
(log  scaler);  Miller  v.  Mtntum,  73 
Ark.  183,  83  SW  918  (malpractice  in- 
juring ankle);  Nichols  v.  Collins- 
vllle,  166  111.  Ai  457  (sprained  ankle; 
woman  of  24):  Illinois  Cent.  R.  Co. 
V.  Williams,  168  Ky.  831,  174  SW 
741.  (27)  $1,200.  Dayton  v.  Lory. 
169  Ky.  94,  183  SW  262.  (28)  $1,- 
125.  Louisville,  etc.,  R.  Co.  v.  Camp- 
bell. (Ky.)  122  SW  848.  (29)  $1,000. 
Walters  v.  Ottawa.  144  111.  A.  379 
[rev  on  other  grounds  240  111.  259, 
S8  NB  651]  (woman);  Jellico  Coal 
MJn.  Co.  V.  Helton.  157  Ky.  610,  163 
SW  744;  Louisville  R.  Co.  v.  C;asey, 
71  SW  878,  24  KyL  1527;  Schock 
V.  Cooling,  175  Mich.  313.-  141  NW 
675.  (30)  $800.  Louisville  v.  Hall, 
91  SW  1133.  28  KyL  1064.  (31) 
$768.75.      Aurora    v.    Hlllman,    90    111. 

61.  (32)  $750.  Perry  v.  Sedalla, 
168  Mo.  A.  235,  153  SW  536.  (33) 
$500.  Kelly  v.  Walsh,  177  Mo.  A. 
318.  164  SW  135  (girl,  16  years  of 
age;  sprained  ankle,  lame  back, 
strain  to  6ther  ligaments).  (34) 
$466.66.  Vlndas  v.  Dering  Coal  Co.. 
145  111.  A.  528.  (85)  $400.  Weiskopf 
v.  Ritter.  97  SW  1120.  29  KyL  1268. 
(36)  $306.  EvansvlUe  Electric  R. 
Co.  v.  Lerch,  40  Ind.  A.  147.  81  NE 
225. 

89.  [a]  K«ld  adaqiuKtoy — $1,000. 
Llles  v.  Montgomery  Tract.  Co.,  7 
Ala.  A.  537.  61  S  480  (man);  Bog- 
gess  V.  Metropolitan  St.  R.  Co.,  118 
Mo.     828,     23     SW     159,     24    SW     210. 

83.  [a]  Held  issdeanat*.— (1) 
$100.  Michaike  v.  Galveston,  etc., 
R.  Co.,  (Tex.  CMv.  A.)  27  SW  164. 
(2)  $1.  Fischer  v.  St.  Louis,  189 
Mo.  567.  88  SW  82,  107  AmSR  380 
(broken  ankle);  Fairgrieve  v.  Mo- 
berly,  29  Mo.  A.  141  (girl  of  10 
years). 

84.  [a]  KaUl  exoeMlTS^— (1)  $17.- 
500.  Stapleton  v.  Chicago,  etc.,  R. 
Co.,  101  Nebr.  201,  182  NW  644 
(switchman,    37    years    of    age;    re- 


duced to  $12,000).  (2)  $11,000. 
Tierney  v.  Sampsell,  172  111.  A.  119 
(boy,  10  years  of  age;  remittitur  of 
$3,000  required).  (3)  $10,000.  Lou- 
isville, etc.,  R.  Co.  V.  Brown,  106 
SW  796,  32  KyL  562,  13  LRANS 
1135  (inJuHes  not  permanent);  Chi- 
cago, etc.,  R.  Co.  V.  Swan,  (Tex.  Civ. 
A.)    130  SW  865    (reduced  to  $5,000 )v 

(4)  $7,500.  Sanders  v.  Quercus 
Lumber  Co.,  187  Mo.  A.  408,  173  SW 
740     (flat    foot;    reduced    to    $5,000). 

(5)  $7,000.  Belt  R.  Co.  v.  Charters, 
128  111.  A.  322  (messenger  boy).  (6) 
$6,225.  Brennan  v.  Minnesota,  etc., 
R.  Co.,  130  Minn.  314,  153  NW  611, 
LRA1915F  11  (6  year  old  child;  ex- 
cessive above  $5,000).  (7)  $5,000. 
Kansas,  etc..  Coal  Co.  ▼.  Reid,  1  Ind. 
T.  245,  40  SW  898  (reduced  to  $3,- 
600);  Winkleblack  v.  Great  Western 
Mfg.  Co.,  (Mo.  A.)  187  SW  96  (team- 
ster; remittitur  of  $2,000);  Harris  v.' 
Metropolitan  St.  R.  Co.,  168  Mo.  A. 
336,  153  SW  1067  (reduced  to  $3,- 
000);  Stewart  v.  Pittsburg,  etc..  Cop- 
per Co.,  42  Mont.  200,  111  P  723  (re- 
duced to  $3,000).  (8)  $4,500.  Mag- 
nuson  V.  MacAdan,  77  Wash.  289.  137 
P  485  (reduced  to  $2,500).  (9)  $3,600. 
Nelson  v.  Bromley,  55  Wash.  256, 
104  P  251  (reduced  to  $2,500).  (10) 
$3,000.  Crooks  v.  Taxewell  Coal  Co., 
263  111.  343,  106  NE  132,  Ann(^s 
1916C  304.  (11)  $2,600.  Torske  v. 
Commonwealth  Lumber  Co.,  86  Minn. 
278,   90  NW   532    (reduced  to   $1,600). 

86.  [a]  Held  not  •xcMsivit.— (1) 
$20,000.  Galveston,  etc,  R.  Co.  v, 
Hopkins,  (Tex.  Civ.  A.)  202  SW  222. 
(2)  $15,000.  Engler  v.  Western 
Union  Tel.  Co..  69  Fed.  186  [aft  75 
Fed.  102,  21  CCA  246];  Interna- 
tional, etc.,  R.  Co.  V.  Brandon,  37 
Tex.  ClV.  A.  371,  84  SW  272.  (3) 
$12,760.  Leonard  v.  Brooklyn 
Heights  R.  Co.,  67  App.  Div.  125,  67 
NYS  985  (woman).  (4)  $11,000. 
Chicago,  etc.,  SS.  Co.  v.  Lynch,  201 
Fed.  70,  119  CCA  418  (woman  of  35, 
crippled  and  deformed  for  life,  the 
injury  having  a  tendency  to  become 
worse).  (6)  $10,600.  Houston,  etc., 
R.  Co.  V.  Hanks,  68  Tex.  Civ.  A. 
298,  124  SW  136.  (6)  $10,000.  Mis- 
sissippi Cent.  R.  Co.  v.  Hardy,  88 
Miss.  732,  41  S  505;  Chicago,  etc., 
R.  Co.  V.  Smith,  (Tex.  Civ.  A.)  197 
SW  614.  (7)  $9,500.  Texas,  etc.,  R. 
Co.  V.  Buch,  69  Tex.  Civ.  A.  304, 
126  SW  316.  (8)  $8,600.  Uren  v. 
Golden  Tunnel  Mln.  Co.,  24  Wash. 
261,  64  P  174.  (9)  $8,000,  Wagner 
V.  Chicago,  etc.,  R.  Co.,  200  111.  A. 
305    [aff    277    111.    114,    115    NE    201]. 

(10)  $7,500.  Appell  V.  Ravenswood 
Hospital,  167  III.  A.  187;  Long  v. 
Ottumwa  R..  etc.,  Co.,  162  Iowa  11, 
142    NW    1008     (boy    of    9H    years). 

(11)  $6,500.  Ft.  Worth,  etc.,  R.  Co. 
v.  Llmbere,  (Tex.  Civ.  A.)  152  SW 
1180.  (12)  $6,000.  Missouri,  etc., 
R.  Co.  v.  Rogers,  (Tex.  Civ.  A.)  201 
SW  417.  (13)  $5,000.  St.  Louis,  etc., 
R.  Co.  V.  Armbnist.  121  Ark.  361, 
181  SW  131,  AnnCa8l917D  637: 
White  V.  Chicago,  etc.,  R.  Co.,  196 
111.  A.  469;  Cumberland  Tel.,  etc.,  Co. 
V.  Laird,  161  Ky.  800,  171  SW  386 
(brakeman);  Ritter  Lumber  Co.  v. 
Jordan.  138  Ky.  622,  128  SW  696; 
Perrette  v.  Kansas  City,  162  Mo. 
238,  62  SW  448;  Price  v.  Hiram 
Lloyd  BIdg.,  etc..  Co.,  191  Mo.  A. 
395,  177  SW  700  (man  of  23);  Gal- 
veston, etc.,  R.  Co.  V.  Kief,  (Tex:  Civ. 
A.)  68  SW  626.  (14)  $4,500.  Fuhr- 
mann  v.  Coddington  Engineering  Co., 
166  Wis.  650,  146  NW  796  ($4,500  re- 
ceived from  a  third  person).  (15) 
$4,000.  McFarland  v.  George  W. 
Jackson,  Inc.,  189  111.  A.  463;  Kar- 
lowski  v.  Peoria  R.  Co.v  179  111. 
A.  411  (boy,  11  years  old);  Chicago, 
etc.,  R.  Co.  V.  Walker.  118  111.  A. 
397;    Stone    v.    Pendleton,    21    R.    I. 


[%  446]  (11)  Injnrias  to  Toes.  Particular 
awards  for  injuries  to  the  toes  which  have  been  held 
excessive  are  listed  in  the  footnote,"  as  are  awards 
held  not  excessive." 

[(  447]    h.    Injuries  to  Brain  and  Nervous  Sys- 

332,  43  A  643.  (16)  $3,100.  Bel- 
latty  V.  Barrett  Mfg.  Co.,  192  Fed. 
229  [aff  196  Fed.  493,  116  CCA  662] 
(schooner  captain,  of  51,  earning 
$900  a  year;  sustaining  In  addition 
fracture  of  three  ribs,  cuts,  and 
bruises).  (17)  $3,000.  Woodward 
Iron  Co.  V.  Sheehan,  166  Ala.  436, 
62  S  24;  Williams  v.  New  York  Tel. 
Co..  81  Misc.  310,  142  NYS  234.  (18) 
$2,600.  Lack  Malleable  Iron  Co.  v. 
Graham,  147  Ky.  161,  143  SW  1016; 
Miller  v.  Canton,  123  Mo.  A.  325, 
100  SW  571;  El  Paso,  etc.,  R  Co. 
v.  O'Keefe,  50  Tex.  Civ.  A.  679,  110 
SW  1002.  (19)  $2,200.  Brown  v. 
Carthage,  189  Mo.  A.  333.  175  SW 
300.  (20)  $2,000.  Consolidated  Coal 
Co.  V.  Shepherd.  122  111.  A.  323  [aff 
220  111.  123,  77  NE  13SJ  (miner); 
Stearns  Coal,  etc.,  Co.  v.  Tuggle,  156 
Ky.  714,  161  SW  1112  (boy  under 
16);  Bowling  Green  Stone  Co.  v.  Cap- 
shaw,  64  SW  507,  23  KyL  946;  Riser 
v.  Smith,  136  Minn.  417,  162  NW  520; 
Pierce-Fordyce  Oil  Assoc  v.  Farrow, 
(Tex.  Civ.  A.)  173  SW  1007.  (21) 
$1,750.  Peter  v.  Cohen,  176  lU. 
A.  68  (boy  of  10).  (22). $1,500.  Mc- 
Cooey  V.  Forty-Second  St.,  etc.A  R. 
Co.,  79  Hun  265,  29  NYS  368;  Wis- 
consin, etc.  Lumber  Co.  v.  Heegel. 
177  SW  29;  Meigs  v.  Porter,  70 
Wash.  164,  126  P  411.  (23)  $1,360. 
Young  V.  O'Brien,  36  Wash.  570,  79 
P  211.  (24)  $1,250.  Malloy  v.  Stod-' 
dard  Constr.  Co.,  (Iowa)  167  NW 
610.  '  (25)  $1,200.  Rockwell  V.  Third 
Ave.  R.  Co.,  64  Barb.  438;  Washing- 
ton Luna  Park  Co.  v.  Goodrich,  110 
Va.  692,  66  SE  977  (reduced  from 
$2,000).  (26)  $1,086.  Nolan  v. 
Standard  Sanitary  Mfg.  Co.,  Ill  SW 
290.  33  KyL  745.  (27)  $1,000.  Jones 
V.  Deering,  94  Me.  166,  47  A  140. 
(28)  $900.  Hippodrome  Amusement 
Co.  V.  t}arius.  175  Ky.  783,  196  SW 
113  (woman,  47  years  of  age).  (29) 
$566.  Hyer  v.  Lewiston,  etc.,  R.  Co., 
113  Me.  482,  94  A  937.  (30)  $500. 
St.  Louis,  etc.,  R.  Co.  V.  Underwood, 
74  Ark.  610,  86  SW  804;  Cincinnati, 
etc.,  R.  Co.  V.  Callahan,  148  Ky.  682, 
147  SW  398;  Evans  v.  Roberts  Cot- 
ton Oil  Co.,  (Mo.  A.)  178  SW  287 
(injury   to   foot). 

88.  [a]  Held  adaqnate. — (1)  $750. 
Burke  V.  Werleln,  (La.)  79  S  405. 
(2)  $160.  Howe  v.  Boorum,  etc.,  Co., 
20  Misc.  345,  46  NYS  805.  (3)  $200. 
Kennedy  v.  Glen  Alum  Coal  Co.,  72 
W.  Va.  636,  78  SE  788  (no  pecuniary 
loss    shown). 

87.  [a]  HeUl  Inadetnat*. —  (1) 
$250.  Henderson  v.  St.  Paul,  etc.,  R. 
Co.,  52  Mlrni.  479,  55  NW  53  (boy, 
11  years  old).  (2)  $150.  Fahlbusch 
v.  Brooklyn  Heights  R.  Co.,  145  App. 
Div.    644,    129    NYS    877. 

88.  [a]  Held  exoesslva. — (1)  $10,- 
000.  Knuckey  V.  Butte  Electric  R. 
Co..  45  Mont.  106.  122  P  280  (all 
toes  from  one  foot;  reduced  to  $6,- 
000);  San  -Antonio,  etc.,  R.  Co.  v. 
Wagner,  (Tex.  Civ.  A.)  166  SW  24 
taft  241  U.  S.  477,  36  SCt  626,  60  L. 
ed.  1110]  (railroad  brakeman;  loss 
of  the  toes  on  one  foot).  (2)  $7.- 
500.  Barter  v.  Stewart  Mln.  Co.,  24 
Ida.  640,  136  P  68  (loss  of  toes;  re- 
duced to  $4,000).  (3)  $5,875.  Chi- 
cago, etc.,  R.  Co.  V.  McKean,  40  III. 
218  (toes  of  one  foot).  (4)  $1,600. 
Smith  V.  Dow,  43  Wash.  407,  86  P 
565  (middle  toe  amputated;  exces- 
sive by  $600).  (6)  $1,500.  St.  Louis, 
etc.,  R.  Co.  V.  Snell,  82  Ark.  61,  100 
SW  67  (child,  6  years  old;  remittitur 
to  $750  required);  Nye  v.  Patterson, 
73  Wash.  640.  132  P  397  (loss  of  big 
toe:   reduced   to   $1,000). 

89.  (a]  Held  not  Hicesslve. — (1) 
$8,500.  (Jommerford  v.  Atlantic  Ave. 
R.  Co.,  8  Misc.  599,  29  NYS  391.  (2) 
$7,600.  Kieler  v.  Fred  Miller  Brew- 
ing Co.,    165    Wi6.    237,    161    NW   739 
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tem — (1)  Concnfliloii  of  Brain.  Particular  awards 
for  concussion  of  brain  which  have  been  held  not 
excessive  ai'e  listed  in  the  footnote."" 

[$  448]  (2)  Mental  Impairment.  Particular 
awards  for  mental  impairment  which  have  been 
held  excessive  are  listed  in  the  footnote,"^  as  are 
awards  held  not  excessive,"'  or  adequate.'^    ' 

[$  449]  (3)  Epilepsy.  Particular  awards  for 
epilepsy  which  have  been  held  excessive  are  listed 
in  the  footnote,**  as  are  awards  held  not  exces- 
sive.*' 


(removal  of  two  toes  and  part  of 
foot).  (3)  $6,000.  Payne  v.  Water- 
loo, etc.,  R.  Co.,  153  Iowa  445,  133 
NW  781  (loss  of  two  toes  and  the 
joint  of  another);  Rapp  v.  St.  Louis 
Transit  Co.,  190  Mo.  144,  88  SW  8«5 
(one  foot  eo  crushed  that  it  was 
necessary  to  amputate  one  toe  and 
part  of  another).  (4)  |4,383.  Har- 
per V.  Atchison,  etc.,  R.  Co.,  95  Kan. 
201,  147  P  1106  (loss  of  a  big  toe). 
(5)  13,600.  Larkln  v.  New  York, 
etc.,  R.  Co.,  19  NTS  479  Caff  138  N.  Y. 
634  'mem,  83  NE  1084  mem]  (loss  of 
three  toes).  (6)  $3,000.  Cincinnati, 
etc,  R.  Co.  V.  Clarke,  169  Ky.  662, 
185  SW  94  (amputation  of  several 
toes  of  railroad  yardman).  (7)  $2,- 
500.  Panama  R.  Co.  v.  Bosse,  239 
Fed.  303,  152  CCA  291  (loss, of  sec- 
ond toe  In  connection  with  crushed 
foot).  (8)  $2,000.  Nelson  v.  West- 
ern Steam  Nav.  Co..  52  Wash.  177, 
100  P  325.  (9)  $1,500.  Jacobsen 
v.  Rothschild,  62  Wash.  127,  113  I^ 
261;  Cartwrlght  v.  Putssigur,  125 
La.  700,  51  S  692   (two  toes  mashed). 

90.  [a]  Held  not  axoMalve^r-d t 
$30,000.  Smith  v.  Whlttler,  96  'CslX. 
279,  30  P  529  (man,  36  years  of  age; 
bad  fractures,  concussion  of  the 
spine  producing  permanent  partial 
paralysis).  (2)  $7,500.  Cumberland 
Tel.,  etc..  Co.  v.  Overfleld,  106  SW 
242,  32  KyL  421.  (3)  $S,000.  Alli- 
son V.  St.  Louis,  etc.,  R.  Co.,  157 
Mo.  A.  72,  137  SW  896;  Powell  v. 
Nevada,  etc.,  R.  Co.,  28  Nev.  40, 
78  P  978.  28  Nev.  305,  82  P  96.  (4) 
$5,000.  Orady  v.  Grand  Trunk  West- 
ern R.  Co.,  160  111.  A.  81.  (5)_$4,- 
600.  Lake  Erie,  etc.,  R.  Co.  v.  Wills, 
89  111.  A.  649  [aft  140  111.  614,  31 
NB  122].  (6)  $4,000.  The  Little 
Silver,  189  Fed.  980  [aff  195  Fed. 
740,  116  CCA  640]  (married  woman; 
Injuries  probably  permanent  accen- 
tuated by  physical  condition  of 
plainticr  at  the  time).  (7)  $3,600. 
Faetdg  v.  Brooklyn  City  R.  Co.,  12 
Misc.  S7S.  33  NYS  864.  (8)  $1,600. 
Dore  v.  Omaha,  etc.,  St  R.  Co.,  97 
Nebr.  250,  149  NW  792  (concussion 
of  brain,  and  internal  injuries).  (9) 
$600.  Owensboro  City  R.  Co.  v.  Rob- 
ertson, 104  SW  707,  31  KyL  1047. 
(10)  $300.  Levin  v.  Nassau  Blectric 
R.  Co.,  138  App.  Dlv.  491,  122  NYS 
863. 

91.  [a]     Keld       •zoMWlv* $15,- 

000.  Klght  V.  Vicksburg,  etc.,  R.  Co., 
142  La.  357,  76  S  799  (reduced  to 
$7,500). 

98.  [a]  Held  not  Mcoaaaly*..— (1) 
$20,000.  Lacs  v.  James  Bverard's 
Breweries,  61  App.  Dlv.  481,  70  NYS 
672  (rev  on  other  grounds  170  N.  Y. 
444,  63  NB  448]  (child,  3  years  of 
age);  National  R.  Co.  v.  Llgarde, 
(Tex.  Civ.  A.)  172  SW  1140.  (2) 
$20,000.  Sabine,  etc.,  R.  Co.  v. 
Ewlng,  7  Tex.  Civ.  A.  8,  26  SW  638 
(plaintiff,  24  years  old,  earning  $2.16 

Ser  day).  (3)  $18,962.88.  Alamo 
•ressed  Beef  Co.  v.  Yeargan,  58  Tei. 
Civ.  A.  92,  123  SW  721  (man.  earn- 
ing about  $100  a  month).  (4)  $17,- 
000.  Dupuis  V.  Saginaw  Vallev 
Tract.  Co.,  146  Mich.  151,  109  NW 
413.  (6)  $16,000.  Central  of  Georgia 
R.  Co.  V.  Harper,  124  Ga.  836,  53 
SE  391;  San  Antonio  Tract.  Co.  v. 
Emerson,  (Tex.  Clv.  A.)  152  SW  468 
(mental  and  physical  wreck).  (6) 
$12,000.      Cherbuliez    v.    Parsons,    59 


Misc.  613,  111  NYS  616  (woman, 
about  40  years  of  age).  (7)  $10,000. 
Bochat  V.  Knisely,  144  111.  A.  551 
(mental  and  brain  trouble  of  a  per- 
manent character);  New  York,  etc., 
R.  Co.  V.  X.aebeck.  54  111.  A.  551  [aft 
157  111.  595,  41  NE  897]  (youth,  16 
years  of  age) ;  International,  etc.. 
R.  Co.  V.  Dalwigh,  (Tex.  Clv.  A.)  56 
SW  136  (mental  wreck).  (8)  $7,600. 
Knox  V.  Robbins,  (Tex.  Civ.  A.)  151 
SW  1134  (logging  employee);  Inter- 
national, etc.,  R.  Co.  V.  Pina,  33  Tex. 
Clv.  A.  680,  77  SW  979  (mind  im- 
paired, and  eyesight  greatly  In- 
jured). (9)  $6,600.  St.  Louis,  etc., 
R.  Co.  V.  Webber,  (Tex.  Civ.  A.)  202 
SW  519  (arm  rendered  useless,  head 
and  face  scarred,  brain  affected). 
(10)  $6,000.  Anderson  v.  Smith,  104 
Minn.  40,  115  NW  743.  (11)  $6,500. 
Ullrich  V.  Chicago  City  R.  Co., 
184  III.  A.  638  (girl  of  16,  ren- 
dered nervous  and  physical  wreck). 
(12)  $6,000.  Wilhefm  v.  Brooklyn, 
etc.,  R.  Co.,  32  App.  Dlv.  637  mem, 
52  NYS  1090;  McMahon  v.  Eau 
Claire  Water  Works,  95  Wis.  640, 
70  NW  829  (paresis).  (13)  $4,- 
600.  Latimer  v.  Metropolitan  St.  R. 
Co.,  126  Mo.  A.  70,  103  SW  1102. 
(14)  $3,600.  Chicago  Union  Tract. 
Co.  V.  Scanlon,  136  111.  A.  212  (girl, 
child;  arrested  mental  development, 
change  of  character,  etc.).  (16)  $3,- 
500.  NIcaud  V.  Wagner,  106  Wis.  67, 
81  NW  999.  (18)  $3,000.  Bodflsh  V. 
Boston  Bridge  Works,  88  Conn.  640, 
92  A  407  (civil  engineer).  (17)  $2,600. 
Simpson  V.  Peoria  R.  Co..  179  111.  A. 
307  (woman,  63  years  old;  injuries 
to  sight,  hearing,  heart,  back,  and 
Internal  organs,  and  Impairment  of 
mind).  (18)  $1,500.  Texarkana  St. 
R.  Co.  V.  Hart,  (Tex.  Civ.  A.)  26  SW 
435  (woman,  injured  in  hip  and 
head).  (19)  $1,000,  St.  Louis,  etc., 
R.  Co.  V.  Overton,  114  Ark.  98,  169 
SW  364  (child  of  6%);  Heldmaler  v. 
Taman,  88  111.  A.  209  [aff  188 
111.  283,  58  NE  960]  (imbecility); 
Heldmaler  v.  Taman,  88  111.  A.  209; 
Stearns  (^al,  etc.,  Co.  v.  Tuggle,  167 
Ky.  808,  164  SW  74  (eyesight  per- 
manently impaired  and  mind  affect- 
ed). (20)  $300.  Tuttle  v.  Detroit, 
etc.,  R.  CJo.,  193  Mich.  390,  169  NW 
498  (farmer,  58  years  old;  serious  In- 
juries, and  partial  loss  of  memory). 

•3.  [a]  Held  adsinaU.— $1,000. 
Slmonsen.  v.  Brooklyn  Heights  R. 
Co.,  63  App.  Dlv.  478,  65  NYS  1077 
(boy  of  7  years:  loss  of  his  mind 
because  of  an  injury  at  the  base  of 
his  brain). 

94.  [a]  Kda  exoeMlv*.— (1)  $20.- 
000.  Fye  V.  Chapin,  121  Mich.  675, 
80  NW  797  rapp  dlsm  179  U.  S.  127, 
21  set  71,  72,  46  L.  ed.  119]  ($10,- 
000  remitted).  (2)  $6,760.  Sher- 
wood V.  Crescent  Oeamery  Co.,  130 
Minn.  263,  163  NW  626  (excessive 
above  $6,000;  hysterical  convulsions, 
or  epileptlcal  attacks).  .  (3)  $6,000. 
Fleming  v.  Lobel,  (N.  J.  Sup.)  59 
A  28  (epilepsy,  or  insanity;  child, 
10   years  old). 

9B.  [a]  Keld  not  axoeMrtve. — (1) 
$20,000.  International,  etc.,  R.  Co. 
V.  Braizll.  78  Tex.  314,  14  SW  609 
(able-bodied  mechanic) ;  Galveaton, 
etc.,  R.  Co.  V.  Roemer,  (Tex.  Civ. 
A.)  173  SW  229  (railway  employee, 
27  years  old).  (2)  $7,000.  Romona 
OSlitic  Stone  Co.  v.  Shields,  173  Ind. 


[$  450]  (4)  Ner^oQB  Sliodc  and  Injury  to  IXarr- 
ons  System  Generally.  Where  damages  are  sought 
for  injury  to  the  nervous  system,  the  utmost  cir- 
cumspection must  be  exercised  to  avoid  injustice 
from  the  denial  of  substantial  damages  for  real  in- 
jury, and,  on  the  other  hand,  from  their  award 
in  cases  of  honest  mistake  or  fraud."  Particular 
awards  for  nervous  shock  and  injury  to  the  nervous 
system  generally  which  have  been  held  excessive 
are  listed  in  the  footnote,*^  as  are  awards  held  not 
excessive.*' 

68,  88  NE  696  (epileptic  convul- 
sions). (3)  $6,760.  Oidlonsen  v. 
Union  Depot  R.  Co.,  129  Mo.  392. 
31  SW  800  (young  man,  earning  $1,- 
800  a  year).  (4)  $6,144.15.  Reid  v. 
New  York,  etc.,  Tel.  Co..  161  App. 
Dlv.  96,  135  NYS  846  [leave  to  ap- 
peal to  Ct.  of  App.  den  151  App.  Dlv. 
920  mem,  138  NYS  1146  mem]  (bov 
between  3  and  4  years  of  age).  (5> 
$6,000.  Wankowski  v.  Crivitz  Pulp, 
etc..  Co..  137  Wi.s.  123,  118  NW  643 
(plaintiff  between  16  and  17  years 
of  age,  subject  to  fits,  or  spasms 
resembling  epileptic  flts).  (6)  $2,- 
500.  Louisville,  etc.,  R.  <3o.  v.  Wink- 
ler, 182  Ky.  843,  178  SW  151  (epi- 
leptic flts  weakening  mentality.  Im- 
pairing sight  and  hearing).  (7)  $1.- 
600.  Collins  V.  Flllingham,  129  Mo. 
A.  340,  108  SW  616  (child.  8  years 
old).  (8)  $700.  Jaqulsh  v.  Ithaca, 
36  Wis.  108. 

96.  Johnson  v.  Great  Northern  R. 
Co.,    107    Minn.    286,    119    NW    1061. 

97.  [a]  K«M«so«MlT»^— (1)  $38.- 
000.  St;  Louis,  etc.,  R.  Co.  v.  Ken- 
dall. 114  Ark.  224,  169  SW  822  (re- 
duced to  $20,000;  neuritis).  (2) 
$30,000.  Partello  v.  Missouri  Pac. 
R.  Co..  240  Mo.  122,  145  SW  65 
(woman,  made  nervous  wreck;  re- 
mittitur of  $20,000).  (3)  $27,500. 
Gibbons  V.  Rhode  Island  Co.,  37  R.  I. 
89,  91  A  9  (woman;  nervous  trou- 
ble; excessive  over  $20,000).  (4) 
$20,000.  Hamilton  v.  Great  Falls 
St.  R.  Co.,  17  Mont.  334,  42  P  860, 
43  P  713.  (6)  $17,500.  Louisville, 
etc.,  R.  Co.  V.  Crelghton,  106  Ky. 
42,  50  SW  227,  20  KyL  1691,  1S9S 
(woman,  about  36  years  old;  hysteria 
and  headache,  danger  of  mind  beine 
affected).  (6)  $15,000.  The  Western 
States,  151  Fed.  929  [aff  159  Fed.  364, 
86  CCA  354  (certiorari  den  210  U.  S. 
433,  28  set  762,  62  L.  ed.  1136)]  (as- 
sault on  woman  passenger,  61  years 
of  age;  reduced  to  $6,000);  Chicago. 
etc.,  R.  Co.  V.  Mochel.  96  111.  A.  178 
[aff  193  III.  208,  61  NE  1028,  86  Am 
SR  318]  (woman;  severe  nervous 
shock).  (7)  $9,260.  Sioux  City,  etc.. 
R.  Co.  V.  Finlayson.  16  Nebr.  5TS. 
20  NW  8|t0,  49  AmR  724  (plaintiff, 
25  years  old:  concussion  of  spinal 
cord).  (8)  $7,500.  Henn  v.  Lone 
Island  R.  Co.,  51  App.  Dlv.  292.  65 
NYS  21  (woman;  reduced  to  $3.- 
500).  (9)  $7,000.  Abbot  v.  Tol- 
liver.  71  Wis.  64,  36  NW  622.  (10> 
$6,900.  Sawyer  v.  Hannibal,  etc.. 
R.  C^.,  37  Mo.  240,  90  AmD  382.  (11) 
$6,500.  Mullady  v.  Brooklyn  Helght.s 
R.  Co..  65  App.  Dlv.  649,  72  NYS  911. 
(12)  $5,000.  Louisville  R.  Co.  v. 
Roser,  (Ky.)  122  SW  149  (steam  fit- 
ter) ;  Hemenway  v.  Washington  Wa- 
ter Power  Co.,  49  Wash.  338.  95  P 
269  (reduced  to  $2,500).  (IS)  $1.- 
000.  Brannon  v.  Yaxoo,  etc.,  R.  Co , 
129  La.  916.  57  S  172  (sciatica;  re- 
duced to  $250). 

98.  [a]  Held  not  •BOMMtvau— (1) 
$20,000.  Dickinson  v.  McBrlde.  127 
Ark.  555,  193  SW  89  (brakeman: 
nervous  shock  which  resulted  in  pa- 
ralysis of  one  leg).  (2)  $12,000. 
Williams  V.  Clarke  Ctounty.  148  Iowa. 
746,  127  NW  1030  (traumatic  hys- 
teria); Davidson  v.  St.  Louis  Tran- 
sit Co.,  211  Mo.  320,  109  SW  6SS 
(permanent  nervous  condition).  (3) 
$10,000.  Chicago  V.  McNally,  128  III. 
A.    376    [aff    227    111.    14.    81    NE   23J 
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[$  451]     (6)    PanlyaiB.     Particular  awards  for  |  in  the  footnote,**  as  are  awards  held  not  excessive* 
paralysis  which  have  been  held  excessive  are  listed 


(woman,    about    30    years    of    age); 
Doran     v.     Waterloo,     etc.,     R.     Co., 
(Iowa)  147  NW  1100  (car  barn  fore- 
man,   48   years   of  age:  nervous  sys- 
tem  greatly  disturbed);   McTague  v. 
Dowst,  51  App.  Dlv.  206,  64  NTS  949 
(Where      child      became      hysterical, 
wallied  with  a  shuffle,  and  lost  con- 
trol    of    her    muscles).       (4)     t7,600. 
West  Cnilcago  St.  R.  Co.  v.  Vale,  117 
111.   A.   156    (woman;   traumatic   hys- 
teria).    (S)  17,000.     West  Chicago  St. 
R.     Co.     V.     Vale,     117     111.     A.     155 
(woman);    Illinois    Cent.    R.    Co.    v. 
Robinson,   58   III.   A.    181    (unmarried 
woman,   35   years  of  age).      (6)    |6,- 
500.      Louisville  R.  Co.   v.   Owens,   97 
SW  356,  29  KyL  1294    (girl,  13  years 
of  age;   intlammation   of   the    sciatic 
nerve,     and     atrophy      of     adjacent 
parts).      (7)     $6,400.      Klmlc    v.    San 
Jose-Los    Oatos    Interurban    R.    Co., 
156    Cal.    273.    104    F    312     (nervous 
system).       (8)    $6,000.      McMahon    v. 
United  R.  Co.,  (Mo.  A.)   203  SW  500; 
Armitage    v.    Chicago,    etc,    R.    Co., 
54    Mont.    38.    166    P    301    (nervous 
trouble).      (9)    |B,000.     Chicago,   etc., 
R.    Co.  V.    Roth,    59    Ind.   A.    161,    107 
NE  689,  108  NB  971   (man,  68  years 
of    age);    Atchison,    etc,    R    Cfo.    v. 
Keller,    33    Tex.    Clv.   A.    358,    76    SW 
SOI    (man.   69   years  of  age;   Injuries 
to  mind,  nervous  system,  and  arm); 
Norfolk  V.    Johnakln,   94    Va.    285,    26 
SB    830     (woman,    helpless    invalid). 
(10)    14.500.      Taylor  v.   Metropolitan 
St.    R.    Co.,     (Mo.    A.)    183    SW    1129 
(married    woman    of    24,    subject    to 
violent   nervous   attacks).      (11)    $4,- 
000.       Kentucky    Tract.,    etc.,    Co.    v. 
Bain.   174  Ky.  679,  192   SW  656.  LRA 
1917D    813     (shaking    palsy;    woman, 
51  years  old);   Barnes  v.   St.   Joseph, 
151  Mo.  A.  523,  132  SW  318    (woman, 
crippled,      and      made      a      nervous 
wreck).      (12)    $3,800.     Central    Tex- 
as,   etc.,    R.    Co.    v.    Luther,    82    Tex. 
Clv.     A.     309.     74     SW    589     (railway 
mall    clerk).      (13)    $3,760.     Colorado 
Springs    Electric    Co.    v.    Soper,    38 
Colo.    141.    88    P    165     (child).       (14) 
$3,500.      Towle    v.    St.    Joseph,     (Mo. 
A.)    185    SW   1151    (husband's    action 
for   loss    of   wife's    services) ;    Willis 
V.    Second   Ave.    Tract.    Co.,    189    Pa. 
430,    42   A   1    (music   teacher).      (15) 
$3,487.16.        Jones      v.      Co-Operative 
Assoc,    of   America,    111    Me.    163,    88 
A    406    (woman    of   87).      (16)    $3,000. 
Welde    V.    St.    Paul.    126    Minn.    491, 
148     NW     304     (married    woman.     22 
years  old);  Houston  Transfer  Co.   v. 
Benard,    (Tex.    Clv.    A.)    79    SW    838 
(married      woman).         (17)       $2,560. 
Crouch    V.    Centralis,    194    111.    A.    198 
(woman;  traumatic  neurosis) ;  Aver- 
Ut    v.    Metropolitan    St.    R.    Co.,    151 
Mo.    A.    265.    131    SW    752     (woman, 
made  a  nervous  wreck  and  confirmed 
invalid).       (18)     $2,441.       Springfield 
Cons.    R.    Co.    V.    Hoeffner.    71    111.   A. 
162     taff    175    111.     634,     51     NB    884] 
(woman,     38     years     of    age).       (19) 
$2,000.     Anderson  v.  American  Sash, 
etc.,      Co.,      (Mo.     A.)      182      SW     819 
(school-teacher);    O'Donnell    v.    Han- 
nibal,   144    Mo.    A.    155.    128    SW    819 
(woman   of   65   years);   Heyde  v.   St. 
Louis    T)'anslt    Co.,    102    Mo.    A.    537, 
77    SW    127     (woman).       (20)    $1,500. 
Radcllffe    v.    Lewi.ston,    109    Me.    368. 
84    A    639    (woman;    severe    nervous 
shock,    and    internal    injuries);    Redd 
V.  Missouri  Pac.   R.  Co.,   161   Mo.   A. 
522.   143    SW   555    (man,    76   years   of 
»ge):    Donnelly    v.    Metropolitan    St. 
R.   Co.,    34    Misc.    217,    68    NTS    1125. 
(21)      $1,375.       Hicks     V.     Hammond 
Packing  Co.,  184  Mo.  A.  672,  171  SW 
937     (severe    injury    to    the    sciatic 
nerve).        (22)      $1,275.        Dooley     v. 
Clarke,    (R.   I.)   99  A  184.      (23)    $1,- 
250.      Czech    V.    International    Har- 
vester   Co.,    198    111.  <A.    453    frev    on 
other    grounds    277    111.    63.    115    NB 
178].        (24)      $1,000.        Maryland     v. 
Miller.    180   Fed.    796    [mod    on    other 
im>unds   194  Fed.    775.    114   CCA   495] 
(woman,    65   years   of  age,   suffering 


impaired  eyesight  and  hearing,  ren- 
dered irritable  and  unwilling  to  talk 
on  any  subject  except  religion  and 
the  accident);  Indianapolis  Tract., 
etc,  Co.  V.  Ulrlck,  45  Ind.  A.  149,  90 
NE  321:  Atchison,  etc,  R.  Co.  v. 
Lee,  8  Kan.  A.  24,  64  P  4  (injuries 
to  the  nervous  system  of  married 
woman);  Boyle  v.  Saginaw,  124  Mich. 
848,  82  NW  1057  (woman);  Herbert 
V.  St.  Paul  City  R.  Co.,  86  Minn.  341, 
88  NW  996  (woman);  Shenandoah 
Valley  L.  ft  T.  <30.  v.  Murray,  120 
Va.  663,  9J  SE  740  (woman;  nerv- 
ous wreck  for  a  year).  (26)  $800. 
Robinson  v.  Marino,  3  Wash.  434,  28 
P.  752,  28  AmSR  50  (plaintlfC,  bit- 
ten severely  by  dog).  (26)  $750. 
Ruscher  v.  Stanley,  120  Wis.  380,  98 
NW  223.  (27)  $660.  t.oulsville,  etc., 
R.  Co.  v.  Cantrell.  176  Ky.  440,  194 
BW  363.  (28)  $600.  St.  Louls,  etc.. 
R.  Co.  v.  Fambro,  88  Ark.  12,  114 
SW  230. 

89.  [a]  ntOA  •ou«a«lv«^-m)  $60,- 
000.  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
100  Ark.  107,  140  SW  279  (railway 
brakeman,  22  years  old,  earning  $100 
a  month;  reduced  to  $26,000).  (2) 
$35,000.  Qordon  v.  Kansas  City  So. 
R.  Co.,  222  Mo.  616.  121  SW  80 
(man,  29  years  old,  earning  about 
$90  a  month;  reduced  to  $25,000). 
(3)  $84,000.  Missouri,  etc.,  R.  Co.  v. 
Dalton,  56  Tex.  Clv.  A.  82,  120  SW 
240    (reduced  to  $27,600;  progressive 

faralysls).  (4)  $30,000.  Penson  v. 
nland  Empire  Paper  Co.,  73  Wash. 
338,  132  P  89,  LRA1915F  15  (man, 
42  years  old,  paralyzed  from  the 
waist  down;  reduced  to  $22,000); 
McKenzie  v.  North  Coast  Colliery 
Co.,  55  Wash.  495,  104  P  801,  28 
LRANS  1244  (reduced  to  $22,000; 
paralysis  of  both  legs).  (6)  $27,- 
600.  Qalveston,  etc.,  R.  Co.  v.  Har- 
ris, (Tex.  Clv.  A.)  169  SW  907  (re- 
duced to  $22,600;  paralyzed  leg). 
(6)  $26,000.  Texas,  etc.,  R.  Co.  v. 
Hanson,  (Tex.  Civ.  A.)  189  SW  289 
(both  legs  paralyzed).  (7)  $23,400. 
Reynolds  v.  St.  Louis  Transit  Co., 
189  Mo.  408,  88  SW  60,  107  AmSR 
360  (42  years  old;  paralysis  of  both 
legs).  (8)  $20,000.  Woods  v.  Trin- 
ity Parish,  21  D.  C.  640  (female 
child;  paralysis  of  lower  part  of 
body).  (9)  $10,000.  South  Omaha 
V.  Sutllfte,  72  Nebr.  746,  101  fTW 
997  (partial  paralysis  of  left  arm; 
remittitur  of  $3,000),  (10)  $2,000. 
Wood  V.  Los  Angeles  Tract.  Co.,  1 
Cal.  A.  474,  82  P  647  (partial  pa- 
ralysis, loss  of  memory,  and  wake- 
fulness). 

1.  [a]  Keld  not  «»e>««iv^— (1) 
$30,000.  Central  Coal,  etc.,  (3o.  v. 
Graham,  129  Ark.  650.  196  SW  940 
(miner,  aged  26  yearsl  deformed, 
paralyzed,  and  helpless) ;  Harrold  v. 
New  Tork  El.  R.  Co.,  24  Hun  184 
[aft  89  N.  T.  628]:  Morris  v.  In- 
ternational R.  Co..  174  App.  Dlv.  61, 
169  NTS  993  (unmarried  woman  of 
31;  fracture  of  the  skull,  removal 
of  part  of  brain,  paralysis  of  the 
left  aide,  permanent  injury  to  nerv- 
ous system).  (2)  $25,000.  Perkins 
V.  Sunset  Tel.,  etc.,  Co.,  155  Cal. 
712,  103  P  190  (woman,  57  years  old; 
right  side  at  one  time  completely 
paralyzed);  John  v.  Northern  Par. 
R.  Co..  42  Mont.  18.  Ill  P  632,  32 
LRANS  86  (rlf;ht  side  partially  par- 
alyzed). (3)  $23,750.  Missouri,  etc:. 
R.  Co.  V.  Farrls,  (Tex.  Clv.  A.)  120 
SW  636  (lower  limbs  paralyzed  from 
knees  down,  spine  injured).  (4') 
$22,500.  Corby  v.  Missouri,  etc.,  Tel. 
Co..  231  Mo.  417.  132  SW  712  (par- 
alyzed from  the  hips  down).  (5) 
$20,000.  St.  Louis,  etc..  R.  Co.  v. 
Ellenwood,  123  Ark.  428,  185  SW 
768  (yardmaster,  39  years  old;  al- 
most complete  paralysis) ;  Trinity, 
etc.,  R.  Co.  V.  Geary,  (Tex.  Clv.  A.) 
169  SW  201  [rev  on  other  grounds 
107  Tex.  11,  172  SW  645];  Mis- 
souri, etc.,  R.  Co.  V.  Bailey,  53  Tex. 
Civ.  A.   296,   115  SW  601    (paralyzed. 


not  able  to  walk).  (*)  $16,500. 
Johnson  v.  Union  Pac.  R.  Co.,  36 
Utah  285,  100  P  390  (lawyer,  39 
years  old;  paralysis  from  cut  in 
throat).  (7)  $16,000.  Chicago,  etc., 
R.  Co.  V.  FUher,.  38  111.  A.  33  [aft 
141  III.  614,  31  NE  406]  (one  limb 
permanently  paralysed) ;  Interna- 
tional, etc.,  R.  Co.  V.  Sandlin,  67 
Tex.  Clv.  A.  161,  122  SW  «0 
(woman;  hopelessly  *  paralyzed  In 
her  lower  limbs);  Qalveston,  etc.,  R. 
Co.  V.  Appel,  33  Tex.  Clv.  A.  675. 
77  SW  636  (crippled  and  paralysed, 
total  wreck  for  life);  Missouri,  etc., 
R.  Co.  V.  Bodle,  32  Tex.  Clv.  A.  168, 
74  SW  100  (partial  paralysis  of 
one  leg,  and  paralysis  of  one  wrist; 
reduced  to  $8,000).  (8)  $15,750. 
Lynch  v.  Southern  Pac.  R.  Co., 
24  Cal.  A.  108.  140  P  298  (woman, 
23  years  old;  sensory  paralysis 
of  the  left  arm).  (9)  $15,000. 
Elgin  V.  Nofs,  103  111.  A.  11  (para- 
lyzed from  below  waist) ;  Bishop  v. 
St.  Paul  City  R.  Co.,  48  Minn.  26, 
50  NW  927  (entire  left  side);  Hou- 
ston, etc.,  R.  Co.  V.  Menefee,  (Tex. 
Civ.  A.)  162  SW  1038;  Richardson 
V.  Spokane,  67  Wash.  621,  122  P  330 
(face  and  right  arm  and  right  leg 
partially  paralyzed).  (10)  $14,000. 
Brack  v.  B.  F.  Berry  Coal  Co.,  196 
111.  A.  192  (lower  limbs  and  thd 
lower  part  of  body  completely  par- 
alysed). (11)  $13,625.  Sutton  v. 
Snohomish,  11  Wash.  24,  39  P  273, 
48  AmSR  847  (man,  partially  para- 
lyzed, incapacitated  from  doing  any 
kind  of  labor,  will  probably  die  within 
a  year).  (12)  $12,500.  Marks  v.  Hur- 
ley Mason  Co.,  73  Wash.  437,  131 
P  1122  (traumatic  neurosis  which 
will  probably  result  in  paralysis  of 
the  lower  limbs).  (18)  $12,000. 
The  Homert  99  Fed.  795  [mod  ,109 
Fed.  672,  48  CCA  466]  (lower  li^bs 
^ralyzed);  Texas,  etc.,  R.  Co.  v. 
Williams,  (Tex.  Clv.  A.)  200  SW  1149 
(partial  paralysis  of  one  foot).  (14) 
$11,000.  Consumers'  Lignite  Co.  v. 
Grant,  (Tex.  Civ.  A.)  181  SW  202 
(paralysis  of  the  leg).  (IS)  $10,175. 
Gratiot  V.  Missouri  Pac.  R.  Co.,  118 
Mo.  450,  21  SW  1094,  16  LRA  189 
[aft  (Mo.)  16  SW  384]  (physician, 
60  years  old,  earning  about  $2,500 
a  year).  (16)  $10,000.  Osborne  v. 
Detroit,  32  Fed.  36  [rev  on  other 
grounds  135  U.  S.  492,  10  SCt  1012, 
34  L.  ed.  260}  (right  side);  St.  Lou- 
is, etc.,  R.  C5o.  V.  Hemmert,  (Ark.) 
174  SW  222  (paralysis  of  right  leg, 
and  other  injuries).  (17)  $9,000. 
Texas,  etc.,  .R.  Co.  v.  McCoy,  54  Tex. 
Civ.  A.  278,  117  SW  446  (negro,  21 
years  old;  one  side  partially  par- 
alyzed, mind  impaired,  eyesight  af- 
fected). (18)  $8,500.  Wilmette  v. 
Brachle,  110  III.  A.  356  [aft  209  111. 
621,  71  NE  41]  (woman;  paralysis, 
and  other  serious  injuries);  Riden- 
hour  v.  Kansas  City  Cable  R.  Co., 
102  Mo.  270,  13  SW  889,  14  SW  760 
(paralysis,  and  contraction  of  fin- 
gers). (19)  $8,388.  Hebenhelmer 
V.  St.  Louis,  269  Mo.  92,  189  SW  1180 
(woman.  36  years  old).  (20)  $8,000. 
Alexander  v.  Rochester  City,  etc.,  R. 
Co.,  12  NTS  685  [rev  on  other 
grounds  128  N.  T.  18,  27  NB  950]; 
Howard  V.  BeldenvlUe  Lumber  Co., 
129  Wis.  98,  108  NW  48  (engineer, 
31  years  old,  earning  from  $2.50  to 
$3  a  day).  (21)  $7i600.  cneveland, 
etc..  R.  Co.  V.  Brown.  56  Fed.  804, 
6  CCA  1-42  [rev  on  other  grounds  73 
Fed.  970,  20  CCA  147]  (railroad  la- 
borer); (Chicago  V.  Herz.  87  111.  541 
(permanent  paralysis  of  her  lower 
extremities);  Chicago  v.  Bush,  111 
111.  A.  638  (paralysis  in  the  right 
side  of  body,  loss  of  use  of  right 
arm  and  leg) :  St.  Louis  Southwest- 
ern R.  Co.  V.  Morrow.  (Tex.  Civ.  A.) 
93  SW  162  (back,  spine,  hips,  and 
muscles,  partial  paralysis  of  rlsrht 
leg,  impairment  of  power  in  left 
leg).  (22)  $7,000.  Cole  v.  East  St. 
Vonia,   168   111.  A.   494   (28   years  of 
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or  adequate.* 

[(  452]  L  Injuries  to  Sight  or  Heuing— (1) 
In  General.  Particular  awards  for  injuries  to  sight 
and  hearing  generally  which  have  been  held  exces- 
sive are  listed  in  the  footnote,'  as  are  awards  held 
not  excessive.* 

[$  453]     (2)  Loss  of  Eye.    Particular  awards  for 


age).  (23)  |$.500.  Natloniil  Cash 
Register  Co.  v.  Williams,  161  Ky. 
650.  171  S.W  162  (*oman;  injury  to 
head,  partial  paralysis,  and  impair- 
ment of  hearing);  Smith  V.  Chicago, 
etc.,  R.  Co.,  119  Mo.  246.  23  SW  784 
(seamatress;  paralysis  of  one  side 
of  body);  Atchison,  etc.,  R.  Co.  v. 
Click,  (Tex.  Civ.  A.)  32  SW  226 
(man,  partially  paralyzed).  (24) 
36,050.  Mellor  y.  Missouri  Pac.  R. 
Co.,  105  Mo.  455,  16  SW  849,  10  LEA 
36;  Mellor  v.  Missouri  Pac.  R.  Co., 
(Mo.)  14  SW  768.  (25)  J5,500.  Tay- 
lor V.  Pennsylvania  Co.,  60  Fed.  765 
(legs);  Stephens  v.  Hudson  Valley 
Knitting  Co.,  20  NTS  916  (woman, 
21  years  old,  earning  about  37.50  per 
week;  aneesthesla  and  paralysfs  of 
the  back,  as  well  as  paresis  and 
other       difflcultlesV  (26)        35,000. 

Central  Kentucky  Natural  Gas  Co. 
V.  Salyer,  164  Ky.  718.  176  SW 
183  (paralysis  of  plalntlfrs  right 
arm,  and  impairment  of  his  nerv- 
ous system);  Staunlng  v.  Great 
Northern  R.  C^>.,  88  Minn.  480,  93  NW 
618  (right  arm  totally  paralyzed): 
Nordin  v.  Lovegren  Lumber  (^.,  80 
Or.  140„  166  P  687  (logger;  life  ex- 
pectancy 38  years);  Galveston,  etc., 
R.  Co.  v.  Parrish,  (Tex.  Civ.  A.) 
43  SW  536  (one  leg  partially  par- 
alyzed, and  shorter  than  the  other; 
young  man);  Roanoke  v.  ShuU,  97 
Va.  419,  34  SB  34,  75  AmSR  791 
(double  fracture  of  a  limb,  injury 
to  the  spine,  and  partial  paralysis); 
Remsnider  v.  Union  Saw.,  etc.,  Co.. 
89  Wash.  87.  164  P  135,  AnnCasl917D 
40  (servant,  54  years  of  age;  paraly- 
sis of  one  leg,  and  internal  injuries). 
(27)  34,500.  Imbrovek  v.  Hamburg- 
American  Steam  Packet  Co.,  190  Fed. 
229  [atr  193  Fed.  1019,  113  CCA  398] 
(stevedore,  42  years  of  age,  earning 
310  a  week,  probably  permanently 
Incapacitated  tr6m  hard,  physical  la- 
bor); Missouri,  etc.,  R.  Co.  ▼.  Whit- 
«ett,  (Tex.  Civ.  A.)  186  SW  406 
(paralysis  of  facial  nerves).  (28) 
34.000.  Little  Rock,  etc.,  R.  Co.  v. 
McQueeney,  78  Ark.  22,  92  SW  1120; 
Richardson  v.  Chicago  City  R.  Co., 
170  111.  A.  336  (partial  paralysis  with 
attendant  nervous  shock);  Degnan  v. 
Brboklyn  City  R.  Co.,  14  Misc.  388. 
86  NTS  1047  (permanent  paralysis  of 
the  shoulder  muscle,  permanent 
spinal  curvature).  (29)  $3,500.  Mc- 
Cready  v.  Staten  Island  Blectrlc  R. 
Co..  51  App.  Dlv.  338,  64  NTS  996 
(man,  65  years  old:  left  |eg  partly 
paralyzed,  other  injuries).  (30)  32,- 
726.  Brown  v.  Hannibal,  etc.,  R.  Co., 
99  Mo.  310.  12  SW  655.  (31)  $2,500. 
Chicago  City  R.  Co.  v.  Shreve,  128 
111.  A.  462  [aff  226  111.  530,  80  NE 
1049]  (woman,  dressmaker;  partial 
paralysis);  Doherty  v.  Des  Moines 
City  R.  Co..  144  Iowa  26,  121  NW 
690.  (32)  $2,000.  Jollet  v.  Le  Pla, 
109  Til.  A.  336  (partially  paralyzed); 
Chicago,  etc..  R.  Co.  v.  Storment,  90 
111.  A.  606  [afF  190  111.  42,  60  NK 
104]  (woman.  59  years  of  age,  par- 
tially paralyzed).  (33)  $1,700. 
Breeden  v.  Seattle,  etc.,  R.  Co.,  60 
Wash.  522,  111  P  771  (woman,  66 
years  old).  (34)  $1,000.  Stearns 
■  Coal  Co.  y.  McPherson,  144  Ky.  730. 
139   SW  971    (coal  miner). 

2.  [a]  Xeld  adaanat*,  —  $500. 
Walters  v.  Detroit  United  R.,  183 
Mich.  549,  149  NW  1004,  AnnCas 
1916B  382  (woman  of  62  years;  pa- 
'ralysis  of  side  and  arm). 

3.  [a]  K*ld  (xcMslvs^-d)  $5,- 
000.  Tlnney  v.  New  Jersey  Steamboat 
Co..  5  Lans.  607,  12  AbbPrNS  1.  (2) 
$2,000.  Goetz  v.  Ambs.  22  Mo.  170 
(stonecutter,   earning    from    $3    to    $4 


loss  of  eye  which  have  been  held  excessive  are 
listed  in  the  footnote,'  as  are  awards  held  not  ex- 
cessive,* adequate,'  or  inadequate.* 

[(  454]  (3)  Impairment  of  SU^t  and  Blindness. 
Particular  awards  for  impairment  of  sight  and 
blindness  which  have  been  held  excessive  are  listed 
in  the  footnote,"  as  are  awards  held  not  excessive  >"* 


per  day). 

4.  [a]  BWId  not  MWMslT*. — (1) 
$6,600.  Galveston,  etc.,  R.  Co.  v. 
Fitzpatrlck,  (Tex.  Civ.  A.)  91  SW  355 
(eyesight  and  hearing  permanently 
injured  and  rendered  impotent).  (2) 
$6,000.  Hunt  V.  St.  Paul  City  R.  Co.. 
89  Minn.  448,  95  NW  312  (hearing 
and  sight  of  child  10  years  of  age). 

(3)  $4,000.  Kennedy  v.  Chicago,  etc., 
R.  Co.,  67  Minn.  227,  68  NW  878 
(hearing,  as  to  one  ear,  destroyed, 
sight  impaired,  memory  unreliable, 
and    general    health     much    broken).. 

(4)  $3,000.  Hartman  v.  Dickinson.  96 
Kan.  435,  148  P  743.  (5)  $2,600.  Gal- 
veston, etc.,  R.  Co.  V.  Bean,  46  Tex. 
Civ.  A.  .62.  99  SW  721.'  (6)  $2,000. 
Clare  v.  Sacramento  Electric  Power, 
etc.,  Co.,  122  Cal.  604,  65  P  326  (hear- 
ing, sight,  and  nervous  system).  (7) 
$1,800.  Bridge  v.  Oshkosh,  71  Wis. 
363,  37  NW  409  (where  plaintiff  was 
lame  and  nervous,  and  his  eyesight 
and  memory  were  impaired).  (8) 
$1,700.  Illinois  Steel  Co.  v.  Sltar,  98 
111.  A.  300  [aff  199  111.  116,  64  NE 
984]  (hearing  permanently  affected, 
sight  of  one.  If  not  of  both,  eyes 
Impaired).  (9)  $600.  Palmer  Trans- 
fer Co.  V.  Eaves,  86  SW  750,  27  KyL 
673.  (10>  $800.  Schuler  v.  Third- 
Ave.  R.  Co.,  17  NTS  834  (aft  1  Misc. 
351,   20   NTS   683]. 

5.  [a]  Raid  •zoMSlT*. — (1)  $20,- 
000.  Missouri,  etc.,  R.  C^.  v.  Flood, 
(Tex.  Civ.  A.)  70  SW  331  (railroad 
engineer,  41  years  of  age,  earning 
$160  per  month).  (2)  $15,000.  Rl- 
bich  V.  Lake  Superior  Smelting  C!o.. 
123  Mich.  401,  82  NW  279,  81  AmSR 
215,  48  LRA  649  (reduced  to  $10,000). 
(3)  $12,821.  Haynea  v.  Maine  Cent. 
R.  Co.,  108  Me.  243,  80  A  38  (fireman, 
19  years  old;  reduced  to  $7,500).  (4) 
$12,000.  Olwell  v.  Skobls,  126  Wis. 
308,  105  NW  777  (reduced  to  $6,000; 
woman).  (5)  $8,000.  De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Stahl,  24 
TeXjClv.  A.  471,  60  SW  319  (plaintiff, 
24  years  of  age);  Dudley  v.  R.  P. 
Hazzard  Co.,  112  Me.  453,  92  A  617 
(resulting  disturbance  of  the  nervous 
system;  reduced  to  $3,600).  (6) 
$7,600.  Laplelhe  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  40  La.  Ann. 
661,  4  S  876,  1  LRA  378  (reduced  to 
$5,000).  (7)  $2,500.  Cook  v.  Mis- 
souri Pac.  R.  Co.,  94  Moj  A.  417,  68 
Sy^  230. 

6.  [a]  Saia  not  •zoaBai'T«<^(l) 
$15,000.  Chicago,  etc.,  R.  Co.  v.  De 
Vore,  43  Okl.  634.  143  P  864.  LRA 
1915F  21  (locomotive  engineer).  (2) 
$11,600.  Bower  v.  Chicago,  etc.,  R. 
Co.,  96  Nebr.  419,  148  NW  146  [aft 
241  U.  S.  470,  36  SCt  624,  60  L.  ed. 
1107]  (locomotive  engineer).  (3) 
$11,376.  Gillespie  v.  Great  Northern 
R.  Co.,  124  Minn.  1,  144  NW  466  (sus- 
tained as  reduced  to  $9,000).  (4) 
$11,300.  Tuohy  v.  Columbia  Steel 
Co.,  61  Or.  602,  122  P  86.  (5)  $10,000. 
Atchison,  etc.,  R.  Co.  v.  Hargrave, 
(Tex.  Civ.  A.)  177  SW  609.  (6)  $9,- 
000.  Stearns  v.  Reidy.  33  111.  A.  246 
taff  136  111.  119,  26  NE  762]  (tptal 
blindness);  Jewell  v.  Union  Pass.  R. 
Co..  40  Leglnt  (Pa.)  36.  (7)  $8,500. 
Wysocki  V.  Wisconsin  Lakes  Ice,  etc.. 
Co..  121  Wis.  96,  98  NW  950.  (8) 
$8,000.  Proeberg  v.  Smith.  106  Minn. 
72,  118  NW  57.  (9)  $7,500.  Korzlb 
V.  Netherlands-American  Steam  Nav. 
Co..  175  Fed.  998  [aff  179  Fed.  1019 
mem,  102  CCA  664].  (10)  $7,000. 
Ruck  V.  Milwaukee  Brewery  Co.,  148 
Wis.  222,  134  NW  914,  AnnCasl913A 
1366.  (11)  $6,500.  Grader  v.  St. 
Louis,  etc.,  R.  Co..  181  Mo.  A.  526,  164 
SW  678  (car  repairer,  27  years  old). 
(12)    $6,000.      Starnes  v.   Pine  Woods 


Lumber  Co..  122  La.  284,  47  S  607 
(other  injuries) ;  Brossard  v.  Morgan 
Co.,  150  Wis.  1.  136  NW  181.  (13) 
$5,847.  Loveless  v.  Cunard  Mln.  Co.. 
(Mo.  A.)  201  SW  375  (reduced  from 
$6,000).  (14)  $5,200.  Nelson  V.  A.  H 
Stange  Co..  140  Wis.  657,  123  NW  \r,t 
(reduced  from  $6,200);  Doyle  v.  Fo- 
ley-0"Brien,  Ltd.,  34  Ont.  L.  42.  .S 
OntWN  362,  22  DomLR  872.  (15) 
$5,000.  Johnson  v.  Missouri  Pac  PL 
Co.,  96  Mo.  340,  9  SW  790,  9  AmSR 
351;  Jorklewicz  v.  Amefican  Brake 
Co.,  186  Mo.  A.  534,  172  SW  4tl; 
Cleveland,  etc.,  R.  Co.  v.  Tehan.  ;« 
Oh.  Clr.  Ct.  457;  Texas,  etc.,  R.  Co. 
V.  Bowlin,  (Tex.  Civ.  A.)  32  SW  SU, 
Hocking  V.  Windsor  Spring  Co..  IJl 
Wis.  632,  111  NW  685.  (16)  $4,925 
Rollings  V.  Central  Maine  Power  Co.. 
112  Me.  175.  91  A  837.  (17)  $3.«81 
Potvin  V.  West  Bay  City  Shipbuilding 
Co.,  156  Mich.  201,  120  NW  613.  (Ul 
$3,600.  Ferguson,  etc..  Land,  etc.,  C« 
V.  Good,  112  Ark.  260.  165  SW  62^ 
(19)  $3,000.  East  St.  Louis  v.  Dough- 
erty, 74  111.  A.  490;  Jones  v.  St.  Loui; 
Southwestern  R.  Co.,  125  Mo.  666.  2( 
SW  883,  46  AmSR  514.  26  LRA  71S 
(loss  of  one  eye  and  Impairment  of 
the  other);  West  v.  New  Jersey  R. 
etc.,  Co..  32  N.  J.  L.  91.  (20)  $;.50« 
Van  Camp  Hardware,  etc,  Co.  v. 
O'Brien,  28  Ind.  A.  152,  62  NE  iH. 
Orscheln  v.  Scott,  106  Mo.  A.  5S3.  SO 
SW  982.  (21)  $2,000.  Ware  v.  La- 
mar, 18  Ga.  A.  673,  90  SE  364;  Kelly- 
ville  Coal  Co.  v.  Strine.  117  111.  A 
115  [aff  217  111.  616.  75  NE  375]  (par- 
tial paralysis);  Allan  v.  Sawyer-Mas- 
sey  Co.,  12  Ont.  L.  282.  8  OntWR  265. 
(22)  $1,400.  Herricks  v.  Chicago,  etc.. 
R.  Co.,  180  111.  A.  565.  (23)  tiOi. 
Smith  V.  Hays,  23   III.  A.  244. 

7.  [a]  Kald  •daqiuto,^$S.OO<)- 
Johnson  v.  Pickering  Land,  etc,  Co.. 
132  La.  425.  61   S  514. 

&  [a]  Xald  laadMUt*^  —  $500. 
McKenzie  v.  McClintic-Marshall  Con- 
str.  Co.,  2  Canal  Zone  181. 

9.  [a]  Ksld  asoMMlT*. — (1)  $37- 
600.  Deep  Mln..  etc.  Co.  v.  Fitiger- 
ald,  21  Colo.  533,  43  P  210.  (2)  13].- 
000.  Williams  v.  Spokane  Falls,  etc. 
R.  Co..  42  Wash.  597,  84  P  1129.  J9 
Wash.  77.  80  P  1100  [reh  den  4« 
Wash.  363,  87  P  491]  (young  man: 
partially  paralyzed).  (S)  $15,000. 
Hardy  v.  Chicago,  etc,  R.  Co..  145 
Iowa  41,  127  NW  1093  (excessive 
by  $3,000;  sight  of  left  eye  lost 
and  right  eye  impaired).  (4)  110.- 
000.  Smith  V.  Day,  136  Fed.  9«j 
(plaintiff  made  cross-eyed:  redu<»o 
to  $3,000);  Kentucky  Wagon  Mfg.  (>>■ 
V.  Shake,  137  Ky.  742,  126  SW  1095 
(injury  to  sight  and  other  injuries)- 
(6)  $9,500.  Peterson  v.  Roessler. 
etc..  Chemical  Co.,  131  Fed.  156  (Io.«.< 
of  sight;  reduced  to  $8,000).  (6)  $«.- 
760.  McOrew  v.  Chicago,  etc.,  R-  Co. 
142  III.  A.  210.  (7)  $2,500.  St.  Louis, 
etc.,  R.  Co.  V.  McFall.  (Okl.)  163  P 
269  (defective  vision.  Injury  to  b.icli. 
and  traumatic  neurosis). 

10.  [a]  Xsld  not  •xc««slv«.— (1> 
$20,000.  Marsh  v.  Usk  Hardware  Co. 
73  Wash.  543,  132  P  241  (loss  of 
sight).  (2)  $18,000.  Galveston,  etc^ 
R.  Co.  V.  Watts,  (Tex.  Civ.  A.)1S:  SV 
412  (trained  nurse,  39  years  old:  P"- 
tially  paralyzed,  one  eye  renderM 
useless).  (3)  $15,000.  Texas  Pac- g; 
Co.  V.  Johnson.  76  Tex.  421.  US" 
463,  18  AmSR  60.  (4)  $14,000.  V»J' 
Hul  V.  Great  Northern  R  Co..  9» 
Minn.  329.  96  NW  789  (entire  vislo" 
of  one  eye  lost  and  other  impaired  to 
the  extent  of  about  nine-tenthf).  'J! 
$12,590.  Jenkins  v.  La  Salle  County 
Carbon  Coal  Co.,  182  111.  A.  36  [rev  on 
other    grounds    264    111.    238,  106  N" 


For  iBtar  oasas,  davslopinmita  and  oIuuiCM  In  th^  law  see  cumulative  Annotations,  same  title,  page  and  note  nomlx'- 
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DAMAGES 


[17  C.  J.]     1117 


or  inadeqnate.^^ 

[$  455]  (4)  Injury  to  Hearing.  Particular 
awards  for  injuries  to  tiearing  which  have  been  held 
excessive  are  listed  in  th^  footnote,'^  as  are  awards 
held  not  excessive  ^*  or  adequate.^* 

[5  456]  (5)  Temporary  Injury  to  Eyes.  Par- 
ticular awards  for  temporary  injury  to  eye^  which 


have  been  held  not  excessive  are  listed  in  the  foot- 
note." 

[{  457]  j.  Tranmatic  Diseases — (1)  In  Qen- 
eral.  Particular  awards  for  traumatic  diseases 
which  have  been  held  excessive  are  listed  in  the 
footnote,^^  as  are  awards  held  not  excessive.^^ 

[$  458]     (2)    Nenrasfhenia.     Particular  awards 


1S6]  (compound  fracture  of  the  back 
of  the  skull,  optic  nerve  of  both  eyes 
injured) ;  Cummings  v.  National,  etc.. 
Worsted  Mills,  24  R.  I.  390,  53  A  280 
(sight  of  one  eye  lost  and  nearly 
blind  In  the  other).  (6)  }11,000.  St. 
Louis,  etc.,  R.  Co.  v.  Jenkins,  (Tex. 
Civ.  A.)  137  SW  711  (right  eye  de- 
stroyed, sight  of  left  eye  impaired). 

(7)  $10,000.  Mather  v.  Rillaton,  156 
U.  8.  391,  15  set  464,  39^  L.  ed.  464; 
Bagainl  v.  Donk  Brothers  Coal,  etc., 
Co..  199  111.  A.  76  (loss  of  both  eyes). 

(8)  $9,000.     Welk   v.    Jackson   Archi- 
tectural   Iron    Works,    98    App.    Div. 
247,     90     NY8     641     frev     on     other 
grounds   184   N.   T.   519   mem,   76   NB 
1116  mem]   (loss  of  sight  of  one  eye, 
other    injuries).      (9)    $7,600.      Louis- 
ville   V.    Keher,    117    Ky.    841,    79    SW 
270,  25  Kyli  2003  (one  eye  destroyed, 
other    afCected);    Whelan    v.    United 
Zinc,    etc.,    Co.,    188    Mo.    A.    592,    176 
SW    704.       (10)     $7,054.      Sterling    v. 
Parker-Washington    Co.,    185    Mo.    A. 
192.  170  SW  1156   (sight  of  one  eye). 
(11)    $7,000.      Chicago   Veneer    Co.    v. 
Jones,   143  Ky.   21,   136   SW  430    (one 
eye   put   out.   sight   of   the   other   af- 
fected) ;  Shaw  v.  Chicago,  etc.,  R.  Co., 
123   Mich.  629,   82   NW  618,  81   AraSR 
230,   49   LRA  308.      (12)    $6,000.     Car- 
ney  V.    Market  Third   Vein  Coal   Co., 
175   III.   A.   139    Caff  260   111.   2^20,   103 
NE  204]    (loss  of  use   of  one   eye); 
Bane   v.    Irwin,    172    Mo.    306,    72    SW 
522  (loss  of  both  eyes);  Houston,  etc., 
R.  Co.    V.  Lowe,    (Tex.)    11   SW   1066. 
(13)    $5,000.    Georgia,    etc.,    R.    Co.    v. 
Lasseter,  122  Ga.  679,   51   SE  15    (to- 
tal blindness  in  one  eye  and  other  eye 
affected) ;  Louisville,  etc..  Packet  Co. 
V.  Hazzard,  107  SW  270,  32  KyL  820 
(sight    of    his    right    eye    two-thirds 
gone,    other    serious    injuries);    Mis- 
Bourl,  etc.,  R.  Co.  v.  Huff,   (Tex.  Civ. 
A.)  32  SW  651.      (14)   $4,600.     Shaver 
V.    J.    Neils    Lumber    Co.,    109    Minn. 
376,   123    NW   1076    (entirely  blind   in 
one  eye,   sympathetic  trouble   in  the 
other    eye).       (16)     $4,000.      Hlti    v. 
Pittsburgh,   etc,    R.    Co.,    246    Pa.    7, 
91  A  216  (sight  of  one  eye  impaired). 
(16)    $3,760.      Otway    v.    Snare,    etc., 
Co.,  167  App.   Div.  128,   162   NTS   846 
[app  den  168  App.  Div.  956  mem,  153 
NTS    1131    mem]     (Injuries    to    head, 
nose,  and  eyes,  and  resulting  double 
vision).      (17)     $3,660.      Cumberland 
Tel.,  etc,  Co.  V.  Harp,  90  SW  980,  28 
KyL  909  (eyes  and  nervous  system). 
(18)     $3,300.       Famous    Mfg.    Co.    v. 
Harmon.     28     Ind.     A.     117,     62     NE 
206    (sight    of    one    eye).       (19)    $3.- 
000."      Galveston,      etc.,      R.      Co.      v. 
Sanches,    (Tex.    Civ.   A.)    122    SW   44. 
(20)  $2,900.     Seltzer  v.  Saxton,  71  111. 
A.  229  (child  6  years  old;  one  eye  de- 
stroyed and   the   other  eye   seriously 
affected).       (21)     $2,600.       Louisville, 
etc..  R.  Co.  V.  McDonald.  Ill  SW  289, 
J!  KyL  762.     (22)  $2,000.     Wisconsin, 
etc.,  Lumber  Co.  v.-  Standrldge.  (Ark.) 
201    .SW    296    (partial    loss    of    sight, 
*llRht  disfigurement  of  nose,  contin- 
uea    pain);     Kellyville    Coal     Co.     v. 
Strlne,  117  III.  A.  115  [aff  217  111.  516, 
75  NE  375]   (loss  of  sight  of  one  eye 
and     partial      paralysis);      Vohs      v. 
ShorthlU,  130  Iowa  638.  107  NW  417 
(loss  of  sight  of  eye);  Lemaer  v.  St. 
Joseph    Furniture    Mfg.    Co.,    70    Mo. 
A.  209  (practical  loss  of  an  eye).  (23) 
'1.641.     Illinois  Cent.  R.  Co.  v.  Mor- 
fis.  90  SW   979.    28   KyL   956    (plain- 
tiff seriously  Injured  about  the  head, 
Wk,   face,    and    eyes).      (24)    $1,500. 
Riverton    Coal   Co.    v.    Shepherd,    111 
ni.  A.  294   [aff  207  III.  395,  69  E  921] 
(permanent     injury     to     sight     and 
nandB);      BartlesvIUe      Zinc      Co.      v. 
James,    (Okl.)    166   P   1054    (practical 
loss  of  eye).     (26)  $1,400.    £obek  v. 


George  H.  Smith  Steel  Casting  Co., 
158  Wis.  617,  149  NW  152.  (28)  $1,- 
200.  Rush  V.  Spokane  Falls,  etc.,  R. 
Co.,  23  Wash.  601,  63  P  500.  (27) 
$1,100.  MagnuBsen  v.  L'Abbe,  3  Ont 
WN  864,  23  OntWR  276,  4  DomLR 
857.  (28)  $1,020.  Shinkle  v.  McCul- 
lough,  116  Ky.  960,  77  SW  196,  25 
KyL  1143,  105  AmSR  249.  (29)  $1,- 
000.      Virginia    R.,    etc.,    Co.    v.    Hill, 

120  Va.  408,  91  8E  198.  (30)  $948. 
Haley  v.  Solvay  Process  Co..  127  App. 
Div.  763,  112  NTS  25  (sight  of  one 
eye  lost,  sight  of  other  seriously  im- 
paired). (31)  $600.  ~  J.  F.  Darmody 
Co.  V.  Reed.  60  Ind.  A.  662,  111  NE 
317   (chilcT,   6  years  old). 

11.  [a]  Held  Inadeanat*. — $175. 
Whitehead  v.  Newton  Oil,  etc.,  Co.,  $7 
Miss.  711,  63  S  219  (loss  of  sight  of 
one  eye,  other  affected). 

la.  [a]  Held  uoaaslv*. — (1)  $15.- 
000.  Chicago,  etc.,  R.  Co.  v.  Forres- 
ter, (Tex.  Civ.  A.)  137  SW  162  (re- 
duced from  $25,000).  (2)  $8,750. 
(^nclnnatl.  etc.,  R.  Co.  v.  Richardson, 
145  Ky.  516,  140  SW  648. 

13.  [a]  Held  not  axoesalv*. — (1) 
$9,000.  Rutledge  v.  Swinney,  261 
Mo.  128.  169  SW  17  (one  arm  use- 
less, and  permanent  deformity);  Mis- 
souri, etc.,  R.  Co.  V.  Houlihan,  (Tex. 
Civ.  A.)  93  SW  496.  (2)  $7,500.  Cin- 
cinnati, etc..  R.  Co.  V.  Ackerman.  148 
Ky.  436.  146  SW  1113  (woman,  24 
years  old,  permanently  deaf,  and  oth- 
er injuries).  (3)  $6,000.  The  Pio- 
neer, 78  Fed.  600  (other  injuries); 
Cincinnati,  etc..  R.  Co.  v.  Richard- 
son, 152  Ky.  814,  154  SW  403;  Meyer 
V.  Nassau  Electric  R.  Co.,  152  App. 
Div.  709,  137  NTS  529  (plaintiff); 
Miller  V.  Pacific  Coast  (Condensed 
Milk  Co.,  66  Wash.  618,  118  P  627 
(other  injuries).  (4)  $4,600.  In  re 
Jeremiah  Smith  &  Sons,  Inc.,  196  Fed. 
1002  (married  man,  28  years  old, 
earning  $10  per  week,  sustaining  se- 
vere burns,  shock  from  explosion, 
impairment  of  hearing,  and  other 
minor  injuries).  (5)  $4,000.  >.Walk- 
er  V.  Southern  Pac.  Co..  162  Cal.  121, 

121  P  369  (other  Injuries);  Chicago, 
etc.,  R.  Co.  V.  Reames,  (Tex.  Civ.  A.) 
132  SW  977  (farmer,  65  years  of 
age).  (6)  $2,600.  Wilson  v.  Chicago 
City  R.  Co.,  144  111.  A.  604;  West  Chi- 
cago St.  R.  <3o.  V.  Lups,  74  111.  A. 
420  (ear  Injured  so  as  to  require  am- 
putation); Matthews  v.  Lamberton, 
(Mich.)  166  NW  748  (injuries  to  head 
resulting  in  deafness  and  other  In- 
juries). (7)  $1,750.  Grignon  v.  Min- 
neapolis, etc.,  R.  Co.,  130  Minn.  36, 
153  NW  117.  (8)  $1,500.  St.  Louis, 
etc.,  R.  Co.  v.  Reed,  92  Ark.  350.  122 
SW  646  (other  injuries).  (9)  $1,000. 
American  Engineering,  etc.,  (io.  v. 
Crawford,  142  Ky.  217,  134  SW  448 
(child,  9  years  old).  (10)  $750.  Chi- 
cago, etc.,  R.  Co.  V.  laom,  (Ark.)  203 
SW  271.  (11)  $700.  Davis  v.  Central 
R.  Co.,  60  Ga.  329.  (12)  $275.  Ken- 
tucky, etc..  R.  Co.  V.  West,  160  Ky. 
280,  169  SW  728. 

14.  [a]  Keld  aAeaiiste.— $100. 
Bluher  v.  Earles,  60  Wash.  84,  111  P 
1067. 

15.  [a]  K«Id  Bot  exeeaalv*'— $750. 
Lemoin  v.  Sullivan,  (Ark.)  134  SW 
946. 

18.  [a]  KMd  •KOMWiva. — (1)  $12,- 
000.  Hinkle  v.  Chicago,  etc.,  R.  Co., 
(Mo.)  199  RW  227  (pneumonia;  re- 
duced to  16.000).  (2)  $8,000.  Thomp- 
son v.  Chicago,  etc.,  R.  Co.,  71  Minn. 
89.  73  NW  707  (pleurisy  and  other 
injuries;  reduced  to  $6,500).  (3) 
$6,500.  Stanton  v.  Chicago  City  R. 
Co..  188  Til.  A.  502  <plalntlff  had 
substantially  recovered).  (4)  $5,000. 
Previslch  v.  Butte  Electric  R.  Co., 
47    Mont.    170,    181    P    25    (traumatic 


pleurisy  and  other  injuries). 

17.  [a]  Bald  not  ntoeaalve. — (1) 
$20,000.  Illinois  Cent.  R.  Co.  v.  Sou- 
ders,  79  111.  A.  41  [rev  on  other 
grounds  178  111.  586,  63  NE  408] 
(lungs).  (2)  $14,000.  Galveston, 
etc.,  R.  Co.  V.  Linney,  (Tex.  Civ.  A.) 
163  SW  1035.  (3)  $10,933.  Van 
Vrankin   v.   Kansas   City   El.   R.   Co., 

84  Kan.  287,  114  P  202  (appendicitis 
and  other  serious  injuries).  (4)  $10,- 
500.  Hayward  v.  Metropolitan  West 
Side  El.  R.  Co.,  174  111.  A.  408  (tu- 
berculosis). (5)  $10,000.  Illinois 
Cent.  R.  Co.  v.  Treat,  75  111.  A.  327 
[aff  179  111.  576,  64  NE  290]  (woman; 
heart  irregular  and  impaired,  nerv- 
ous prostration);  Missouri,  etc.,  R. 
Co.  V.  Dunbar,  (Tex.  Civ.  A.)  122 
SW  674  (chronic  infiammation  of  kid- 
neys, serious  injury  In  lumbar  re- 
gion, and  Irritability  of  the  spine). 
(6)  $9,000.  Lake  St.  El.  R.  Co.  v. 
Sandy,  137  111.  A.  244  [aff  236  111.  194. 

85  NE  800]  (impairment  of  the 
nerves,  diabetes,  neuritis,  neurasthe- 
nia, and  Injury  to  the  cervical  verte- 
bree);  Roenbeck  v.  Brooklyn  Heights 
R.  Co.,  123  App.  Div.  606,  108  NTS 
80  (pleurisy  and  tuberculosis  of  the 
lungs).  (7)  $8,500.  Klein  v.  Atchi- 
son, etc.,  R.  Co.,  12  Cal.  A.  285,  107  P 
147  (rupture,  bowel  trouble,  ataxia, 
hemianesthesia,  and  chronic  perito- 
nitis). (8)  $8,000.  Qulnn  v.  O'Keefe, 
9  App.  Div.  68,  41  NTS  116  [app  dlsm 
151  N.  Y.  633  mem,  45  NE  1134  mem] 
(diseased  condition,  progressive  in  its 
character  and  probably  incurable). 
(9)  $6,375.  Chicago,  etc.,  R.  Co.  v. 
Jones,  39  Tex.  Civ.  A.  480,  88  SW 
445  (traumatic  neurosis).  (10)  $6,- 
166.79.  Eichholz  v.  Niagara  Falls 
Hydraulic  Power,  etc.,  Co.,  68  App. 
Div.  441,  73  NTS  842  [aff  174  N.  T. 
519  mem,  66  NE  1107  mem]  (diabe- 
tes). (11)  $5,950.  Galveston,  etc., 
R.  Co.  V.  Marti,  (Tex.  Civ.  A.)  183 
SW  846  (traumatic  pneumonia,  and 
other  serious  injuries,  perhaps  per- 
manent). (12)  $5,000.  Chicago  v. 
Langlass,  66  111.  361  (plaintiff  thence- 
forth an  invalid);  Pittsburg,  etc.,  R. 
Co.  V.  Thompson,  66  111.  138  (subject 
to  future  illness) ;  Chicago,  etc.,  R. 
Co.  V.  Wilson.  35  111.  A.  346  [aff  13S 
III.  55,  24  NE  665];  Hanlon  v.  Mis- 
souri Pac.  R.  Co..  104  Mo.  381,  16  SW 
233  (pneumonia) ;  Mayer  v.  Lleb- 
mann,  16  App.  Div.  54,  44  NTS  1067. 
(13)  $4,600.  Chicago  v.  Saldman,  129 
111.  A.  282  [aff  225  111.  625,  80  NE 
349]  (woman;  chronic  invalid);  Van 
Cleve  V.  St.  Louis,  etc.,  R.  Co.,  137  Mo. 
A.  332,  118  SW  116.  (14)  $3,726.  Bir- 
mingham R.,  etc.,  Co.  V.  Moore,  148 
Ala.  115,  42  S  1024  (appendicitis). 
(15)  $3,600.  Flessher  v.  Carstens 
Packing  Co.,  93  Wash.  48,  160  P  14 
(chronic  diarrhea).  (16)  $3,500.  Ban- 
nister V.  H.  Jevne  Co.,  28  Cal.  A. 
133,  151  P  546  (pneumonia);  Illinois 
Cent.  R.  Co.  v.  Coley,  121  Ky.  386. 
89  SW  234,  28  KyL  336,  1  LRAN3 
370  (permanently  Impaired  health). 
(17)  $3,200.  Wynne  v.  Atlantic  Ave. 
R.  Co.,  14  Misc.  394,  35  NTS  1034 
taff  156  N.  Y.  702  mem,  «1  NE  1094 
mem]  (pleurisy).  (18)  $3,000.  Dou- 
via  v.  Ottawa,  200  111.  A.  131  (pneu- 
monia and  permanent  injury  to 
health).  (19)  $2,875.  Missouri,  etc., 
R.  Co.  V.  Cook,  (Tex.  Civ.  A.)  168 
SW  45$  (impairment  of  health;  wom- 
an of  54).  (20)  $2,500.  Puhry  v. 
Chicago  City  R.  Co.,  144  111.  A.  621 
taff  239  111.  548.  88  NE  221]  (woman; 
practically  an  Invalid) ;  Miller  v.  St. 
Paul  City  R.  Co.,  66  Minn.  192,  68 
NW  862  (septicaemia);  Flavin  v.  Chi- 
cago, etc.,  R.  Co.,  43  Mont.  220,  116 
P  667  (chronic  pleurisy).  (21)  $2,- 
000.      Storrs    v.    Los   Angeles    Tract. 
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for  neurasthenia  which  have  been  held  excessive 
ai^e  listed  in  the  footnote,'^  as  are  awards  held  not 
excessive  "  or  adequate.'" 

[(  459]    k.     Injories   Peculiar  to  Women— (1) 


In  OeneraL  Particular  awards  for  injuries  peculiar 
to  women  which  have  been  held  excessive  are  listed 
in  the  footnote,''  as  are  awards  held  not  excessive  -- 


Co.,  134  Cal.  91.  68  P  72  (heart  dis- 
ease); Frigatad  v.  Great  Northern  R. 
Co.,  101  Minn.  40,  111  NW  838  (plain- 
tiff caught  cold) ;  Moran  v.  Dake 
Drug  Co.,  134  NYS  995  (lining  of 
stomach  permanently  Injured).  (22) 
$1,900.  Jarvis  V.  Metropolitan  St.  R. 
Co.,  68  App.  Dlv.  490,  72  NTS  829 
(tumors).  (23)  $1,600.  Chicago  v. 
Sanders.  SO  111.  A.  136  (Impairment 
of  health  of  woman  supporting  her- 
self and  two  children  by  use  of  sew- 
ing machine);  Fowler  v.  Broadway, 
etc.,  R.  Co.,  13  NTS  543  (girl  of  19, 
earning  $20  per  month  and  board) ; 
Jensen  v.  Schlenz,  89  Wash.  268,  154 
F  159  (varicose  veins).  (24)  $1,000. 
The  Thomas  Cranage,  189  Fed.  1003 
(stevedore,  32  years  of  age,  earning 
$12  per  week;  lumbago  and  sciatica; 
$100  of  award  being  for  loss  of  wages 
and  $900  for  pain,  suffering,  and 
medical  attention);  Ozan  Lumber  Co. 
v.  Bryan,  90  Ark.  223,  119  SW  73 
(phlebitis);  Covington  v.  Bollwlnkle, 
(Ky.)  121  SW  664  (child,  20  months 
old:  blood  poison,  catarrhal  pneumo- 
nia); Louisville  Univ.  v.  Hammock, 
127  Ky.  664,  106  SW  219,  32  KyL 
431,  128  AmSR  365,  14  LRANS  784 
(health  permanently  impaired);  Tex- 
as Cent.  R.  Co.  v.  Perry,  (Tex.  Civ. 
A.)  147  SW  305  (woman  incapacitat- 
ed); Texas,  etc.,  R.  Co.  v.  Ludlam, 
(Tex.  Civ.  A.)  26  SW  430  (child  ren- 
dered ill  by  exposure).  (26)  $800. 
Frankfort  v.  Buttlmer,  146  Ky.  815, 
143  SW  410  (child).  (26)  $675. 
Houston  V.  Bryan,  2  Tex.  Civ.  A.  553, 
22  SW  231.  (27)  $600.  Moss  v. 
Detroit,  etc.,  R.  Co..  188  Mich.  1,  154 
NW  140  (13  year  old  boy;  Illness 
culminating  in  pneumonia);  Mabrey 
V.  Cape  Girardeau,  etc..  Gravel  Road 
Co.,  92  Mo.  A.  696,  69  SW  894  (peri- 
tonitis); King  V.  Oshkosh,  75  Wis. 
517,  44  NW  745.  (28)  $300.  Frank- 
fort V.  Buttlmer,  146  Ky.  816,  143 
SW    410    (child). 

18.  [a]  Held  SKCMSlV*.— (1)  $30,- 
000.  Gibney  v.  St.  Louis  Transit 
Co.,  204  Mo.  704,  103  SW  48  (wom- 
an). (2)  $18,000.  Chlanda  v.  St. 
Louis  Transit  Co.,  213  Mo.  244,  112 
SW  249  (woman).  (3)  $13,000.  Chi- 
cago, etc.,  R.  Co.  V.  Swann,  (Tex.  Civ. 
A.)  127  SW  1164  (married  woman,  37 
years  of  age).  (4)  $10,000.  McDan- 
nald  V.  Washington,  etc.,  R.  Co.,  31 
Wash.  585,  72  P  481  (reduced  to  $6,- 
000).  (5)  $8,871.  Donovan  v.  Tll- 
den  Produce  Co.,  131  Minn.  327,  156 
NW  104  (woman  of  44;  excessive 
above  $6,000).  (6)  $8,500.  Mlckel- 
son  V.  Fischer,  81  Wash.  423,  142  P 
llBO  (reduced  to  $5,000).  (7)  $8,000. 
Robinson  v.  Spokane  Tract.  Co.,  47 
Wash.  303,  91  P  972  (reduced  to  $5,- 
000).  (8)  $6,000.  MuUery  v.  His- 
j!ourl,  etc.,  Tel.  Co.,  191  Mo.  A.  118, 
177  SW  1098  (girl  of  23;  reduced  to 
$4,000).  (9)  $5,500.  Edwards  v. 
Seattle,  etc.,  R.  Co.,  62  Wash.  77,  113 
P  563  (woman).  (10)  $5,000.  O'Flan- 
nagan  v.  Missouri  Pac.  R.  Co.,  145 
Mo.  A.  276,  129  SW  1019  (switchman; 
reduced  to  $3,000).  (11)  (3,500.  Red- 
den V.  Public  Service  R.  Co.,  79  N.  J. 
L.  3,  75  A  179  (remittitur  to  $2,500 
required);  Billings  v..  Snohomish,  51 
Wash.  136,  98  P  107  (reduced  to  $2,- 
000).  (12)  $2,750.  Emerson  v.  Butte 
Electric  R.  Co.,  46  Mont.  454,  129  P 
319. 

19.  [a]  Ksld  not  axoeasiv*. — (1) 
$16,000.  St.  Louis,  etc..  R.  Co.  v. 
Osborne,  95  Ark.  310.  129  SW  537. 
(2)  $12,500.  Bateman  v.  Middlesex 
County,  24  Ont.  L.-84,  2  OntWN  1238, 
19  OntWR  442.  (3)  $10,000.  Hous- 
ton Electric  Co.  v.  Seegar,  64  Tex. 
Civ.  A.  255,  117  SW  900:  Eoff  v.  Spo- 
kane, etCv  R.  Co.,  70  Wash.  270,  126 
P  633.  C4)  $9,500.  Crosier  v.  Min- 
neapolis St.  R.  Co..  106  Minn.  77,  118 
NW   256.      (5)    $9,000.     Latson   v.    St. 


Louis  Transit  Co.,  192  Mo.  449,  91 
SW  109  (injuries  lo  side,  uterus,  an- 
kle, spine,  and  nerves).  (6)  $8,125. 
Carson  v.  Turrish,  (Minn.)  168  NW 
349  (several  bruises, .superficial  scalp 
wound,  broken  thumb,  flattening  of 
nose.  Injury  to  right  eye,  and  result- 
ing .  neurasthenic  condition).  (7) 
$8,000.  Baker  v.  New  York,  etc.,  R. 
Co.,  28  App.  Dlv.  316  50  NTS  999 
(traumatic  neurasthenia  and  hemor- 
rhage of  the  spinal  cord) ;  Pierce  v. 
Spokane,  69  Wash.  615,  110  P  637. 
(8)  $7,900.  Pierce  v.  Seattle  Electric 
Co.,  78  Wash.  167,  138  P  666.  (9) 
$7,000.  Missouri,  etc.,  R.  Co.  v.  Far- 
ris,  (Tex.  Civ.  A.)  126  SW  1174; 
Wesseler  v.  Great  Northern  R.  Co., 
90  Wash.  234,  166  P  1063,  157  P  461 
(express  messenger,  39  years  old, 
earning  $1,400  a  year);  Armstrong 
V.  Yakima  Hotel  Co.,  76  Wash.  477, 
135  P  233  (reduced  from  $9,869).  (10) 
$6,000.  Fuge  V.  New  Orleans  R..  etc., 
Co.,  140  La.  682,  73  S  689.  (11)  $5,- 
^0.  Chadwick  v.  St.  Louis  Transit 
Co.,  195  Mo.  517,  93  SW  798;  Wood  v. 
Metropolitan  St.  R.  Co.,  181  Mo.  433, 
81  SW  152.  (12)  $5,000.  South  Cov- 
ington, etc.,  R.  Co.  V.  Nelson,  89  SW 
200.  28  KyL  287;  Missouri  Pac.  R.  Co. 
V.  Mitchell,  72  Tex.  171,  10  SW  411 
(woman);  Taylor  v.  Spokane,  etc.,  R. 
Co.,  67  Wash.  96.  120  P  889;  Falldin 
V.  Seattle,  57  Wash.  307,  106  P  914 
(traumatic  lumbago;  reduced  from 
$8,500).  (13)  $4,250.  West  Chicago 
St.  R.  Co.  V.  Lleserowltx,  99  111.  A. 
591  [aff  197  III.  607,  64  NB  718].  (14) 
$4,000.  Roe  V.  Metropolitan  St.  R. 
Co.,  131  Mo.  A.  128,  110  SW  611; 
Kupke  V.  St.  Louis  Transit  Co.,  122 
Mo.  A.  356,  99  SW  472;  Oarthley  v. 
Seattle  Electric  Co..  49  Wash.  616.  96 
P  155.  (15)  $3,750.  Fellows-Kim- 
brough  V.  Chicago  City  R.  Co.,  190 
111.  A.  17.  (16)  $3,000.  Louisville  v. 
Tompkins,  (Ky.)  122  SW  174.  (17) 
$2,000.  Prowell  v.  Waterloo,  144  Iowa 
689,  123  NW  346;  McLaren  v.  Great 
Northern  R.  (3o..  120  Minn.  531,  139 
NW  621.  (18)  $1,750.  Snell  v.  Vic- 
toria, etc.,  Stevedoring  Co.,  (B.  C.) 
8  DomLR  32.  (19)  $1,500.  Toms  v. 
Toronto  R.  Co.,  22  Ont.  L.  204,  2 
OntWN   169,   17   OntWR  254. 

20.  [a]  Held  adeqwtsi  —  $400. 
Marcus  V.  Omaha,  etc.,  R.,  etc.,  Co., 
142  Iowa  84,  120  NW  469  (neuras- 
thenic condition  of  doubtful   cause). 

91.  [a]  Ksld  szoMilT*^— (1) 
$20,000.  Partello  v.  Missouri  Pac.  R. 
Co.,  217  Mo.  645,  117  SW  1138.  (2) 
$16,000.  Neville  v.  Chicago,  201  111. 
A.  562  (reduced  to  $6,500).  (3)  $10,- 
000.  Missouri,  etc.,  R.  Co.  v.  Turley, 
1  Ind.  T.  275,  37  SW  52  (reduced  to 
$5,000);  Norrls  v.  St.  Louis,  etc.,  R. 
Co.,  239  Mo.  696,  144  SW  783  (re- 
duced to  $7,500) ;  Fordyce  v.  Moore, 
(Tex.  Civ.  A.)  22  SW  235.  (4)  $9,000. 
Chicago  v.  Doolan,  99  III.  A.  143.  (5) 
$8,500.  Horst  V.  St.  Louis  Electric 
Terminal  R.  Co..  199  111.  A.  169  (re- 
duced from  $8,500).  (6)  $7,600.  Chi- 
cago, etc.,  R.  Co.  V.  Rowell,  161  Ky. 
313.  151  SW  950;  Stokes  v.  Metro- 
politan St.  R.  Co.,  173  Mo.  A.  676, 
160  SW  46  (reduced  to  $4,000);  Klr- 
by  v.  St.  Louisi  etc.,  R.  Co..  (Mo.  A.) 
130  SW  69  (reduced  to  $4,000).  (7) 
$7,126.  Louisville  R.  Co.  v.  Wel- 
lington, 137  Ky.  719.  126  SW  370,  128 
SW  1077.  (8)  $7,000.  Wellman  v. 
Metropolitan  St.  R.  Co.,  219  Mo,  126, 
118  SW  31  (reduced  to  $2,600).  (9) 
$6,600.  Elrod  v.  FVanklln.  (Tenn.) 
204  SW  298  (reduced  to  $5,000).  (10) 
$2,500.  Lisenburg  v.  St.  Louis,  etc.. 
R.  Co.,  184  111.  A.  395;  Knox  v.  Mis- 
souri, etc.,  R.  Co.,  (Mo.  A.)  203  SW 
225.  (11)  $2,000.  Kepperly  v.  Rams- 
den,  83  111.  354:  HelnmlUer  v.  Win- 
ston, 131  Iowa  32,  107  NW  1102,  117 
AmSR  405,  6  LRANS  150  (reduced  to 
$1,000).       (12)     $1,135.45.      Des    Mol- 


neaux  v.  New  York  CJty  R.  Co.,  118 
App.  Dlv.  848,  103  NYS  618.  (d3)  $1,- 
100.  Smith  V.  Scudiero,  (Mo.  A.)  204 
SW  566   ($760  sufficient). 

23.  [a]  Ksld  not  •zosnlTs^d) 
$20,000.  Pittsburg,  etc.,  R.  Co.  v. 
Banflll,  107  111.  A.  254  [aff  206  111. 
553,  69  NE  499].  (2)  $16,000.  Dahl- 
strom  V.  Northern  Pac  R.  Co.,  98 
Wash.  390,  167  P  1078.  (3)  $15,000. 
Chicago  Tract.  Co.  v.  May,  125  IIL 
A.  144  [aft  221  111.  530,  77  NK  933]; 
Chicago  V.  Leseth.  43  111.  A.  480  [aff 
142  111.  642,  32  NE  428].  (4)  $12,000. 
Galveston,  etc.,  R.  (3o.  v.  VoUrath,  40 
Tex.  Civ.  A.  46,  89  SW  279  (reduced 
from  $16,000);  San  Antonio  Tract.  Co. 
V.  Corley,  (Tex.  Civ.  A.)  164  SW  621. 

(5)  $10,275.  Stauffer  v.  Metropolitan 
St.  R.  Co.,  243  Mo.  305,  147  SW^  1032. 

(6)  $10,000.  Barr  v.  Kansas,  121  Mo. 
22,  25  SW  662.  (7)  $9,000.  Michi- 
gan City  V.  Phillips,  163  Ind.  449, 
71  NE  205  [ate  (A.)  69  NB  700].  (8) 
$8,750.  Little  v.  Maxwell,  (Iowa) 
166  NW  760  (sustained  after  reduc- 
tion   to    $6,760).      (9)    $8,600.      Chlca- 

?o,  etc.,  R.  Co.  V.  Doan.  93  III.  A. 
47  [aff  196  111.  168,  62  NE  826].  (10) 
$8,000.  Texas  Midland  R.  Co.  v.  Slkes. 
(Tex.  Civ.  A.)  185  SW-412.  (11)  $7.- 
541.75.  Southern  Pac.  Co.  v.  Blake, 
(Tax.  Civ.  A.)  128  SW  668.  (12)  $7.- 
600.  O'Neill  V.  Kansas  City,  178 
Mo.  91,  77  SW  64.  (13)  $7,000.  lrf>uls- 
ville  V.  Bailey.  74  SW  688.  25  KyL 
6.  (14)  $6,100.  Louisville  St.  R. 
Co.  V.  Brownfleld.  96  SW  912,  29  KyL 
1097.  (16)  $5,000.  St.  Louis,  etc.,  R 
Co.  V.  Williams,  117  Ark.  329,  175  SW 
411;  Chicago,  etc.,  R.  Co.  v.  McDon- 
nell, 91  111.  A.  488  [aff  194  111.  82,  62 
NE  308];  North  Chicago  St.  R.  Co. 
V.  Smadraff,  89  111.  A.  411  [aff  189 
111.  156,  69  NE  527];  Louisville,  etc, 
R.  Co.  V.  Kessee,  103  SW  261,  31  KyL 
617;  Price  v.  Metropolitan  St.  R.  Co.. 
220  Mo.  435.  119  SW  932,  132  AmSR 
588;  Small  v.  Kansas  City,  185  Mo. 
291,  84  SW  901:  Kingsley  v.  Kansas 
City,  166  Mo.  A.  544,  148  SW  170; 
Missouri  Pac.  R.  Co.  v.  White,  80  Tex. 
202.  16  SW  808;  Texas,  etc..  R.  Co.  v. 
Hall,  (Tex.  Civ.  A.)  125  SW  71.  (16) 
$4,156.  O'Malley  v.  Rhode  Island 
Co..  (R.  1.)  70  A  915.  (17)  $4,000. 
Indiana  Union  Tract.  Co.  v.  Ohne.  45 
Ind.  A.  632,  89  NE  607.  (18)  $3,750. 
Rippe  V.  Metropolitan  St.  R.  Co..  35 
App.  Dlv.  321,  54  NYS  988.  (19)  $3.- 
500.  Brennan  v.  Streator,  168  111.  A. 
134  [aff  256  111.  468,  100  NE  266]; 
Sherman,  etc.,  R.  Co.  v.  Eaves,  25 
Tex.  Civ.  A.  409,  61  SW  550.  (20) 
$3,110.  Hobson  V.  St.  Louis,  etc.,  R. 
180  111.  A.  84.  (21)  $3,000.  Wolf 
V.  Third  Ave.  R.  Co.,  67  App.  Dlv. 
605,  74  NTS  336.  (22)  $2,500. 
Schindler  v.  Illinois  Cent.  R.  Co.,  17S 
III.  A.  239;  North  Chicago  St.  R.  Co. 
V.  Boyd,  57  111.  A.  536  [aff  166  111. 
416,  40  NE  956];  Louisville,  etc.  R. 
Co.  V.  Foulks.  103  SW  266.  31  KyL 
632;  Patterson  v.  Springfield  Tract. 
Co.,  178  Mo.  A.  250,  163  SW  955; 
Brown  v.  Metropolitan  St.  R.  Co.,  161 
Mo.  A.  236,  143  SW  661.  (23)  $2,250. 
St.  Louis  Southwestern  R.  Co.  v. 
Freedman,  18  Tex.  Civ.  A.  563.  46 
SW  101.  (24)  $2,000.  Jollet  v.  Con- 
way, 17  111.  A.  677  [aft  119  HI.  489. 
10  NE  223].  (26)  $1,700.  St.  Louis, 
etc.,  R.  Co.  v.  Rutherford.  (Tex.  Civ. 
A.)  184  SW  700.  (26)  $1,600.  Bra*e 
V.  Kansas  City,  100  Mo.  A.  611.  75 
SW  191.  (27)  $1,250.  Louisville  R. 
Co.  V.  Pulllam,  101  SW  295,  30  KyL 
1326.  (28)  $1,100.  Williams  v.  Shaw, 
(R.  1.)  71  A  207.  (29)  $1,050.  Clark 
V.  Sioux  County,  178  Iowa  176,  159 
NW  664.  (30)  $1,000.  Bourland  v. 
Louisville,  etc..  R.  Co..  199  111.  A. 
126;  Toledo  v.  Clopeck,  17  Oh.  Clr.  Ct. 
685,  9  Oh.  Clr.  Dec.  432;  Duncan  v. 
Grand  Rapids,  121  Wis.  626,  99  NW 
317.       (31)     $600.      El    Paso    Electric 
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or  inadequate." 

[$  460]  (2)  Hiacamage.  Particular  awards  for 
injuries  causing  miscarriage  in  connection  with 
other  consequences  which  have  been  held  excessive 
are  listed  in  the  footnote,'*  as  are  awards  held  not 
excessive"  or  adequate.** 

[i  461]  L  Bums  and  Scalds.  Particular 
awards  for  bums  and  scalds  which  have  been  held 
excessive  are  listed  in  the  footnote,'^'  as  are  awards 


held  not  excessive." 

[i  462]  m.  Electric  Shocks  and  Burns.  The 
severity  of  injuries  caused  by  electricity  is  a  mat- 
ter of  general  observation,  and  courts  have  been 
liberal  in  upholding  verdicts  for  large  amounts  in 
such  caaea.*"  Particular  awards  for  electric  shocks 
and  bums  which  have  been  held  excessive  are  list- 
ed in  the  footnote,'"  as  are  awards  held  not  exce«- 


sive.' 


R.  Co.  V.  sierra,  (Tex.  Civ.  A.)  109 
SW  986;  Shlnn  GHove  Co.  v.  Sanders, 
147  Ky.  349,  144  SW  11;  Loflnk  v. 
Interborough  Rapid  Transit  Co.,  106 
App.    Div.    202,    94    NTS    150. 

33.  [a]  KaU  liuidaaut*.— 1200. 
Favalora  v.  New  Orleans  R.,  etc.,  Co., 
(La.)    78    S    944. 

94.  [a]  XMd  •xoamdv*. —  (1) 
{28,500.  Fawdrey  v.  Brooklyn 
Heights  R.  Co.,  64  App.  Div.  418,  72 
NTS  283  (otlier  injuries).  (2)  |71,- 
000.  Vester  v.  Rliode  Island  Co., 
(R.  I.)  67  A  444  (other  injuries). 
(3)  $10,476.  McCabe  v.  Butte,  46 
Mont.  66,  126  P  133  (reduced  to  $3,- 
000).  (4)  $7,000.  Lakln  v.  South 
Side  El.  R.  Co..  178  III.  A.  176  (re- 
mittitur of  $3,000  required).  (5) 
$3,376.  Sparks  v.  North  Tonawanda, 
126  App.  Div.  925,  111  NTS  1145  (re- 
duced   to    $1,500). 

35.  [a]  Bald  not  exosMlv*. — (1) 
$r2,000.  Durham  v.  Spokane,  27 
Wash.  616,  68  P  383  (other  injuries). 
(2)  $11,000.  Chicago  v.  Dldler.  131 
111.  A.  406  [aft  227  111.  595,  81  NE 
698]  (other  injuries).  (3)  $10,000. 
Howland  v.  Oakland  Cons.  St.  R.  Co., 
110  Cal.  613,  42  P  983  (eyesight  and 
action  of  heart  impaired);  aalveston, 
etc.,  R.  Co.  V.  Bibb,  (Tex,  Civ.  A.)  172 
SW^  178.  (4)  $7,500.  O'Qara  v.  St. 
Louis  Transit  Co..  204  Mo.  724,  103 
SW  64,  12  LRANS  840,  11  AnnCas 
850.  (6)  $6,600.  Gulf,  etc.,  R.  Co. 
V.  Pendery,  (Tex.  Civ.  A.)  27  SW  213 
(permanent  injury  of  nervous  sys- 
tem). (6)  $5,260.  Avery  v.  Thomp- 
son, (Me.)  103  A  4.  (7)  $5,000.  Eas- 
ton  v.  United  Trade  School  Contract- 
ing Co.,  113  Clal.  199,  159  P  597,  LRA 
1917A  394;  Colorado  Springs,  etc.,  R 
Co.  V.  Nichols.  41  Colo.  272,  92  P 
691,  20  LRANS  216;  Berger  V.  St. 
Paul  City  R.  Co..  96  Minn.  84,  103 
NW  724;  Wynn  v.  Central  Park,  etc., 
R.  Co.,  14  NTS  172  [rev  on  other 
grounds  133  N.  Y.  675  mem,  30  NB 
721  mem].  (8)  $4,000.  Covington  v. 
Dlehl,  69  SW  492,  22  KyL  955;  Mor- 
ris v.  St.  Paul  City  R.  Co..  105  Minn. 
276.  117  NW  BOO.  17  LRANS  698; 
Hodge  V.  Charleston  Interurban  R. 
Co.,  79  W.  Va.  174,  90  SE  601.  (9) 
$3,000.  Chicago  v.  Wleland,  139  111. 
A.  197;  Cincinnati,  etc.,  R.  Co.  v. 
Spears.  162  Ky.  200.  153  SW  2^6. 
(10)  $2,600.  Stutsman  v.  Des  Moines 
City  R.  Co..  180  Iowa  524.  163  NW 
680;  Hawkins  v.  Independence.  (Mo. 
A.)  184  SW  927;  St.  Louis,  etc.,  R. 
Co.  V.  Duncan,  (Tex.  Civ.  A.)  164  SW 
1087;  Cltlxens'  R.,  etc.,  Co.  v.  Johns, 
52  Tex.  Clv.  A.  489,  116  SW  «2;  Citi- 
zens R.  Co.  V.  Griffln,  49  Tex.  Civ. 
A.  569.  109  SW  999;  Madison  v.  An- 
tlgo.  153  Wis.  448,  141  NW  287.  (11) 
$2,000.  North  Chicago  St.  R.  Co.  v. 
Shreve,  70  III.  A.  668  Caff  171  III.  438. 
49  NE  634];  Mills  v.  Oquawka,  200 
111.  A.  119;  Louisville  R.  Co.  v.  Op- 
penhelmer,  104  SW  720.  31  KyL  1141. 
<12)  $1,600.  McCaughey  v.  Jenckes 
Spinning  Co.,  26  R.  I.  426.  59  A  110; 
St.  lyouls  Southwestern  R.  Co.  v.  Mc- 
Natt,  (Tex.  Civ.  A.)  168  SW  89.  (13) 
$1,000.  Oodsall  v.  Joliet.  160  111.  A. 
519.  (14)  $700.  Michigan  City  v. 
Ball^nce.  123  Ind.  334,  24  NE  117. 
(15)  $500.  Big  Sandy,  etc.,  R.  Co. 
V.  Blakenship.  133  Ky.  438,  118  SW 
31«.   23  LRANS   346,   19  AnnCaa  264. 

36.  (a]  Keia  adaqvat*. — $2,000. 
Joiner  v.  Texas,  etc.,  R.  Co.,  128  La. 
1050.  56  S  670. 

37.  [a]  SMd  aoMMtTs^-d)  $25,- 
060.  Standard  Oil  Co.  v.  Tlerney,  92 
Ky.  867.  17  SW  1025,  13  KyL  626,  36 
AmSR  596,  14  LRA  677   (man  about 


30  years;  burned  about  the  face  so 
as  to  disfigure  him  for  life,  perma- 
nently lost  the  use  of  his  left  arm, 
right  hand  somewhat  Injured,  and 
feet  badly  burned).  (2)  $20,000. 
Standard  Oil  Co.  v.  .Tlerney,  96  Ky. 
89,  27  SW  983,  16  KyL  327  (man  30 
years  of  age;  burned  about  the  face 
so  as  to  disfigure  him  for  life,  perma- 
nently lost  use  of  left  arm,  right 
hand  injured,  and  both  feet  badly 
burned).  (3)  $3,000.  Ferring/sr  v. 
Crowley  Oil,  etc.,  Co.,  122  La.  441, 
47  S  763  (reduced  to  $1,600).  (4) 
$2,700.  Meyers  v.  Syndicate  Heat, 
etc.,  Co.,  47  Wash.  48,  91  P  649  (re- 
duced to  $1,700).  (5)  $2,000.  Hox- 
sey  V.  St.  Louis,  etc.,  R.  Co.,  184  111. 
A.  410  (girl  of  13).  (6)  $125.  Ep- 
stein V.  Chllds  Co.,  157  NTS  210 
(slight  burn;   reduced  to  $36). 

38.  [a]  Xsld  not  •zosMd.T*. — (1) 
$22,895.  C^rr  v.  American  Locomo- 
tive Co.,  81  R.  I.  234,  77  A  104,  Ann 
Casl912B  131  (face,  neck,  chest,  and 
arms  badly  burned).  (2)  $20,000. 
Southwestern  Portland  Cement  Co.  v. 
Challen,  (Tex.  Clv.  A.)  200  SW  213 
(use    of    hands    almost    lost).  (3) 

$18,000.  McCuUough  v.  Illinois  Steel 
Co.,  148  III.  A.  666  [aff  243  111.  464, 
90  NE  664]  (skilled  mechanic,  32 
years  of  age,  earning  $136  per 
month).  (4)  $13,500.  St.  Louis 
South  Western  R.  Co.  v.  Kelton,  28 
Tex.  Civ.  A.  137,  66  SW  887  (locomo- 
tive engineer,  46  years  old,  earning 
$135  a  month).  (6)  $12,500.  Bolen- 
Darnall  Coal  Co.  v.  Williams,  7  Ind. 
T.  648,  104  SW  867;  Texas,  etc.,  R 
Co.  v.  Johnson,  (Tex.  Civ.  A.)  34  SW 
186  (man,  32  years  of  age, '  earning 
from  $125  to  $150  a  month).  (6) 
$12,000.  Murphy  v.  Ludowtci  Oas, 
etc.,  Co.,  96  Kan.  821,  160  P  681; 
Kentucky  Distilleries,  etc.,  Co.  v. 
Wells,  149  Ky.  276,  148  SW  376.  (7) 
$10,000.  Qulncy  Gas,  etc.,  Co.  v.  Bau- 
man,  104  111.  A.  600  [aff  203  III.  296, 
67  NE  807]  (11  year  old  boy);  Gnau 
V.  Ackerman.  166  Ky.  268,  179  SW 
217  (boy  between  2  and  3  years; 
crippling  him  and  totally  destroy- 
ing and  disfiguring  one  hand);  Davis 
V.  Holy  Terror  Mln.  Co.,  20  S.  D.  399, 
107  NW  374  (one  leg  numb,  not  as 
strong  as  the  other);  St.  Louis,  etc., 
R.  Co.  v.  McClaln,  80  Tex.  86.  15  SW 
789;  Gordon  v.  Canadian  R.  Co., 
(Sask.)  2  DomLR  183,  20  WestLR 
705  (servant,  26  years  old).  (8)  $9,- 
000.  Galveston,  etc..  R.  Co.  v.  Cros- 
kell.  6  Tex.  Clv.  A.  160,  25  SW  486 
(fireman,  30  years  of  age.  Incapaci- 
tated from  employment).  (9)  $7.50». 
International,  etc.,  R.  Co.  v.  Cnark, 
(Tex.  Clv.  A.)  126  SW  969.  (10) 
$7,000.  Mroievlch  v.  Western  Steel 
Corp..  61  Wash.  668,  112  P  925.  (11) 
36.589.60.  Schmidt  v.  Ice  Co.,  15  N.  M. 
232.  107  P  677.  (12)  $6,500.  Winona 
Technical  Inst.  v.  Stolte,  173  Ind.  39, 
89  NE  393.  (13)  $6,000.  Ragsdale  v. 
Illtnofa  Cent.  R.  Co..  140  111.  A.  71 
Fafr  236  111.  175,  86  NE  214];  Bentley. 
etc.,  Co.  V.  Bryant,  148  Ky.  634,  147 
SW  402;  Richelieu,  etc..  Nav.  Co.  v. 
Darman,  (Que.)  3  EastLR  128  (wait- 
er earning  $1,080).  (14)  $5,871.  Lin- 
coln V.  Cunard  SS.  Co.,  221  Fed.  622, 
137  CCA  346  (dock  hand  scalded; 
where  cash  damages  amounting  to 
nearly  $3,000  were  proved,  and  pain 
and  sufTering  for  a  period  of  four 
months  following  the  accident,  to- 
gether with  a  permanent  minor  In- 
Jury).  (15)  $5,000.  Rlverton  Coal 
Co.  V.  Shepherd.  Ill  111.  A.  294  [aff 
207  ni.  395,  69  NE  921].  (16)  $4,650. 
C^irtis    V.    McNalr,    173    Mo.    270,    73 


SW  167.  (17)  $4,000.  Zellars  v.  Mis- 
souri Water,  •tc,  Co.,  92  Mo.  A.  107; 
Houston,  etc.,  R,  Co.  v.  Bulger,  36 
Tex.  av.  A.  478,  80  SW  567  (boy  18 
years  of  age).  (18)  $3,600.  Ft. 
Worth,  etc.,  R.  Co.  v.  Johnson,  (Tex. 
Clv.  A.)  26  SW  921  (man,  earning 
from  $160  to  $190  per  month,  per> 
manently  crippled).  (19)  $3,000. 
Western  Screw  Co.  v.  Johnson,  86 
111.  A.  89  (girl  between  16  and  17 
years  of  age);  Nicholson  Coal  Mln. 
Co/  v.  Moulden,  143  Ky  348,  136  SW 
620;  Neloe  v.  Farmers'  Co-operative 
Creamery,  etc.,  Co.,  90  Nebr.  470,  138 
NW  878.  (20)  $2,900.  Johnson  v. 
Forrestal,  119  Minn.  202,  137  irw 
1096.  (21)  $2,600.  AsmOBsen  v. 
Swift,  148  111.  A.  248  [ate  243  111.  93, 
90  NB  250];  Holt  v.  Ten  Broeck,  134 
Minn.  458,  169  NW  1073;  Hack  v. 
Dady.  134  App.  Div.  253,  118  NTS 
906;  Orosshart  v.  Shaffer,  52  Okl. 
204,  152  P  441.  (22)  $1,700.  Delle  V. 
Chicago,  etc.,  R.  (jo.,  51  Wis.  400, 
8  NW  265  (locomotive  fireman).  (23) 
$1,660.  The  J.  M.  Guffey,  180  Fed. 
611  [aff  188  Fed.  66,  110  CCA  136] 
(including  $150  physician's  fees;  pipe 
fitter,  severely  burned,  and  hands  and 
arms  affected  to  such  an  extent  that 
he  could  not  grip  the  tools  necessary 
in  following  his  trade,  although  he 
was  able  to  earn  as  much  as  before  in 
other  employments).  (24)  $1,600. 
Morgan  v.  Pacific  Express  Co.,  161 
111.  A.  246;  Rlverton  Coal  Co.  v.  Shep- 
herd, 111  111.  A.  294  [aff  207  III.  395, 
69  NE  921];  Curvln  v.  Cornelius, 
(Ky.)  116  SW  727;  Curvln  v.  Grimes, 
132  Ky.  666,  116  SW  726;  Texarkana, 
etc.,  R.  Co.  V.  Brandon,  (Tex.  Clv.  A.) 
126  SW  70S.  (26)  $900.  Citiiens'  R. 
Co.  V.  Jones,  (Tex.  Clv.  A.)  81  SW 
668.  (26)  $500.  Louisville  Gas.  Co. 
V.  Gutenkuntz,  6  KyL  464!  (27)  $400. 
Regan  v.  Reed,  96  III.  A.  460.  (28) 
$350.  Gulf,  etc.,  R.  Co.  v.  Tuliis,  41 
Tex.  Clv.  A.  219.  91  SW  317. 

39.  Earl  v.  San  Francisco  Bridge 
Co.,   31  Cal.  A.   339,  180  P  570. 

30.  [a]  Kdd  •zMsalve. — (1)  $86,- 
000.  Fried  v.  New  York,  etc.,  R. 
Co..  183  App.  Div.  115,  170  NTS  697 
(reduced  to  $55,000).  (2)  $23,000. 
O'Brien  v.  White,  105  Me.  308,  74 
A  721  (reduced  to  $17,500).  (3) 
$20,000.  Campbell  v.  United  R.  Co., 
243  Mo.  141,  147  SW  788  (reduced 
to  $10,000).  (4)  $15,000.  Freeman 
v.  Missouri,  etc.,  Tel.  Co.,  160  Mo. 
A.  271,  142  SW  733  (16  year  old 
boy):  Cutler  v.  Pittsburg  Sliver  Peak 
Gold*Min.  Co.,  (Nev.)  116  P  418  (re- 
duced to  $7,500).  (5)  $9,000.  Daven- 
port V.  Electric  Co.,  242  Mo.  Ill,  145 
SW  464  (boy  of  7  or  8;  reduced  to  $7,- 
600).  (6)  $3,000.  Thorp  V.  Metropoli- 
tan St.  R.  Co.,  (Mo.)  177  SW  851  (re- 
duced to  $5,000).  (7)  $2,000.  Im- 
perial JelUco  Coal  Co.  v.  Neff,  166 
Ky.    722,    179    SW    829. 

31.  [a]  Keld  not  •sc«Mlv«<^(l) 
$30,000.  Reeve  v.  Colusa  Gas,  etc.. 
(3o.,  152  Cal.  99,  92  P  89;  Common- 
wealth Electric  Co.  v.  Rooney,  138 
111.  A.  275.  (2)  $23,500.  Southwest- 
em  Tel.,  etc.,  Co.  v.  Shirley,  (Tex. 
Clv.  A.)  166  SW  663.  (3)  $20,000. 
Clark  V,  St.  Louts,  etc.,  R.  Co.,  234 
Mo.  396,  137  SW  583.  (4)  $18,000. 
Hljl  V.  Union  Electric  Light,  etc.. 
Co.,  260  Mo.  43,  169  SW  345  (re- 
duced from  $22,500).  (5)  $16,333. 
Hagnird  v.  Seattle.  61  Wash.  499, 
112  P  503  (18  year  old  boy).  (6) 
$16,000.  Myers  v.  Independence, 
(Mo.)  189  SW  816.  (7)  $15,280.30. 
Gulf  States  Tel.  Co.  v.  Evetta,  (Tex. 
Civ.    A.)    188    SW    289.      (8)    $16,000. 


1120     ti7C,J.] 


DAMAGES 
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[(  463]    n.  Biter  of  Animala.  Particnlar  awards 

for  bites  of  animals  which  have  been  hrid  excessive 

are  listed  in  the  footnote,^'  as  are  awards  held  not 

excessive,'*  adequate,'*  or  inadequate.'" 

Tedford  t.  Los  Angeles  Electric  Co., 
134  Cal.  76,  ««  P  76,  64  LRA.  85; 
Lioxan  V.  Empire  Dist.  Electric  Co., 
19  Kan.  3gl.  161  P  659.  (9)  »12,760. 
Gents  V.  Spring  Valley  Coal  Co.,  168 
111.  A.  628  (girl).  (10)  $12,000.  Den- 
son  Ugbt,  etc.,  Co.  V.  Patton.  (Tex. 
Civ.  A.)  185  SW  1040.  (11)  $10,000. 
Riley  V.  Independence,  258  Mo.  671, 
167  SW  1022,  AnnCasl915D  748.  (12) 
$8,600.  Toney  v.  Interstate  Power 
Co.,     180    Iowa    1S62,     163    NW     394. 

(18)  $7,600.  Johnson  v.  Bay  City, 
164  Uich.  251,  129  NW  29,  AnnCas 
1912B  866  (child  of  about  6  years); 
Booker  v.  Southwest  Mo.  R.  Co.,  144 
Mo.  A.  273,  128  SW  1012  ($2,000  re- 
mitted by  plaintlfl);  SummeraklU  v. 
Vermont  Power,  etc.,  Co.,  (Vt.)  99 
A  1017.  (14)  $7,200.  Schultl  V. 
Faribault  Consol.  Oas,  etc.,  Co., '82 
Minn.  100,  84  NW  631.  (16)  $6,600. 
Texarkana  Tel.  Co.  v.  Pemberton,  86 
Ark.  829,  111  SW  257.  (16)  $6,900. 
Southwestern  Tel.  &  Tel.  Co.  v. 
Abeles,  94  Ark.  264.  126  SW  724,  140 
AmSR  115,  21  AnnCas  1006.  (17) 
$6,600.  Talklngton  v.  Power  Co.,  96 
Wash.  386,  166  P  87  (boy  of  10 
years).  (18)  $5,200.  Dover  v. 
Gloucester  Electric  Co.,  155  Fed.  256. 

(19)  $4,000.  Ham  v.  Cedar  Valley 
Electric  Co.,  (Iowa)  165  NW  428  (re- 
duced from  $6,000);  South  Covington, 
etCy  R.  Co.  V.  Smith.  86  SW  970,  27 
KyL  811.  (20)  $3,500.  Dow  v.  Sun- 
set Tel.,  etc.,  Co.,  167  Cal.  182,  106 
P  687;  Southern  Bell  Tel.,  etc..  Co. 
V.  Shamos.  12  Ga.  A.  463,  77  SE  312. 
(21)  $3,258.  Spires  v.  Middlesex, 
etc..  Electric  Light,  etc..  Co.,  70 
N.  J.  L.  355,  57  A  424.  (22)  $3,000. 
Conrad  v.  Springfield  Consol  R.  Cq^ 
145  111.  A.  564  [aff  240  111.  12,  88  NE 
180,  130  AmSR  251];  Bennett  v.  In- 
ternational R.  Co..  180  App.  Div.  460, 

167  NYS  690.  (23)  $2,50i0.  Huber 
V.    Twin   City    General    Electric   Co., 

168  Mich.  531,  134  NW  980.  (24) 
$2,260.  McKlnney  Ice,  etc.,  Co.  v 
Montgomery,  (Tex.  Civ.  A.)  176  SW 
767.  (25)  $1,000.  Borderland  Coal 
Co.  V.  Miller,  179  Ky.  769,  201  SW 
299;  Campbell  v.  Springfield  Tract. 
Co.,  178  Mo.  A.  520,  163  SW  287. 
(26)  $898.  Ohio  Valley  Coal,  etc.. 
Co.  V.  Debose,  176  Ky.  282.  195  SW 
476.  (27)  $550.  Richmond  Pass., 
etc.,    Co.    V.    Robinson,    100    Va.    394, 

41  SE  719. 
39.     [a]     Kald        ezoMsiv*.  —  (1) 

$800.  Wolstof  V.  Hart,  156  NYS  688 
(reduced  to  $150).  (2)  $200.  Herr- 
man  v.  Ernst,  191  III.  A.  171  (reduced 
to    $100). 

83.  [a]  Held  not  •xoMily*.— (1) 
$8,000.  Qrlssom  v.  Hofius,  39  Wash. 
51,  80  P  1002.  4  AnnCas  125  (reduced 
from  $4,000).  (2)  $850.  Chicago, 
etc..  R.  Co.  V.  Kuckkuck,  98  Til.  A. 
262  [aff  197  111.  304,  64  NE  -368]. 
(3)  $450.  Murray  v.  Hulbert,  (Conn.) 
58  A  8.  (4)  $400.  Friedman  v. 
Goodman.  124  Ga.  632,  62  SB  892; 
Lemolne  v.  Cook,  36  Mo.  A.  193; 
Nettlehorst  v.    Mordaunt,   178   111.   A. 

42  (reduced  from  $600).  (5)  $100. 
Hubert   v.   Bedell,    21    NYS    305. 

34.  [a]  K«ia  adaqitotSb  —  $200. 
Dow  V.  Koehler,  (Tex.  Civ.  A.)  65 
SW   1082. 

35.  [a]  K»Id  iiutdr*an»t*,— $100. 
White  V.  McRee,  112  Miss.  602.  71 
S    804. 

36.  [a]  S«ia  •soMatTa/— (1)  $12.- 
500.  Galveston,  etc.,  R.  Co.  v.  Kel- 
logg, (Tex.  Civ.  A.)  172  SW  180. 
(2)  $12,000.  Schwartzbauer  v.  Great 
Northern  R.  Co.,  112  Minn.  356,  128 
NW  286  (reduced  to  $8,000).  (3) 
$9,500.  Depow  v.  Chicago  R.  Co., 
151  Wis.  109,  138  NW  42.  (4)  $9.- 
000.  Covington,  efc.  Bridge  Co.  v. 
Goodnight.  60  SW  415,  22  KyL  1242. 
(5)  $6,600.  Wade  v.  R.  Co.,  139 
La.    769,    72    S    220    (excessive    above 


$500).  (6)  $6,000.  Chicago,  etc.,  R. 
Co.  V.  Murphy,  99  111.  A.  126  [aft 
198  111.  462,  64  NB  1011];  McDon- 
ald V.  Metropolitan  St.  R.  Co.,  164, 
Mo.  A.  Ill,  147  SW  ISO  (reduced  to 
$4,000).  (7)  $5,500.  Maher  v.  Chi- 
cago R.  Co.,  192  111.  A.  696  (reduced 
to  33000).  rS)  $5,100.  Beaton  v. 
St.  Maries.  27  Ida.  638,  161  P  996 
(reduced  to  $1,800).  (9)  $5,000.  Chi- 
cago, etc.,  R.  Co.  V.  McAra,  62  III. 
296;  Boyle  v.  Chicago,  etc.,  R.  Co., 
184  111.  A.  887;  Ferrelra  v.  Diller, 
176  111.  A.  447;  Chicago,  etc.,  R.  Co. 
V.  Johnson,  24  111.  A.  468;  Kaplan 
V.  Metropolitan  St.  R.  Co.,  62  App. 
Dlv.  296,  66  NYS  91;  Spofford  V. 
Rhode  Island  Suburban  R.  Co.,  29 
R.  I.  84,  69  A  2.  (10)  $4,966.  Sul- 
livan V.  Metropolitan  St.  R.  Co.,  64 
App.  Dlv.  632,  66  NYS  609.  (11) 
$4,750.  Yaxoo,  etc.,  R.  Co.  v.  Bishop, 
108  Miss.  166.  66  S  426  (reduced 
to  $600).  (12)  $4,800.  Levitt  v. 
Nassau  Electric  R.  Cte.,  14  App.  Div. 
88,  43  NYS  426.  (13)  $4,000.  Fer- 
relra y.  Diller.  198  111.  A.  651;  Taylor 
V.  Peoria,  etc..  Tract.  Co.,  184  111.  A. 
188;  Carver  v.  Jackson,  82  Miss. 
583,  35  S  157;  James  v.  Hayden,  97 
Nebr.  619,  150  NW  1013  (excessive 
above  $2,000);  Pilling  v.  Benson,  34 
R.  I.  619,  84  A  1005;  Tweedy  v.  In- 
land Brewing,  etc.,  Co.,  76  Wash. 
25,  134  P  468;  Pate  v.  Columbia,  etc., 
R.  Co.,  62  Wash.  166.  100  P  324  (ex- 
cessive above  $1,000);  Warmlngton 
V.  Palmer,  8  B.  C.  344.  (14)  $3,500. 
Porter  v.  Delaware,  etc.,  R.  Co.,  134 
Fed.  155;  Interurban  R.,  etc.,  Co. 
v.  Blerman,  81  Oh.  Clr.  Ct.  663.  (15) 
$3,100.  Stoetzele  v.  Swearlngen,  90 
Mo.  A.  688.  (16)  $3,050.  Green  v. 
Muskegon  Tract.,  etc.,  Co.,  171  Mich. 
18,  136  NW  1112  (reduced,  to  $2,000). 
(17)  $3,000.  Freeman  v.  New  Illi- 
nois Athletic  Club,  189  111.  A.  276 
(reduced  to  $2,000);  Graham  v.  Rock- 
ford,  142  111.  A.  306  [as  238  111. 
214,  87  NE  361];  Chicago  City  R. 
Co.  v.  McCaughna,  117  111.  A.  638 
[aff  216  111.  202,  74  NE  819];  Ken' 
tucky,  etc.,  R.  Co.  v.  Slnghelser, 
(Ky.)  116  SW  192;  Lexington  R.  Co. 
v.  Woodward,  106  SW  853,  32  Kyli 
668;  Haugen  v.  Northern  Pac.  R. 
Co.,  132  Minn.  54,  155  NW  1058 
(woman);  Kennedy  v.  St.  Paul  City 
R.  Co.,  69  Minn.  45,  80  NW  810  (in- 
jury to  foot  incapacitating  plaintiff 
for  six  weeks).  (18)  $3,000.  Hanley 
V.  North  Jersey  St.  R.  Co.,  (N.  J. 
L.)   47  A  445.      (19)    $2,800.     Cochran 


[i  464]  0.  Miacelluieons  Minor  Injuries.  Par- 
ticular awards  for  miscellaneous  minor  injuries 
which  have  been  held  excessive  are  listed  in  the 
footnote,**  as  are  awards  held  not  excessive,"  ade- 

(26)'  $1,600.  Young  v.  Bacon,  (Mo. 
A.)  183  SW  1079  (reduced  to  $1,000). 
(26)  $1,500.  Pease  v.  C.  &  S.  Tract. 
Co.,  158  111.  A.  446;  Goodman  v. 
Thomas.  163  Ky.  168, 174  SW  736;Com- 
rade  v.  Atlas  Lumber,  etc.,  Co.,  44 
Wash.  470,  87  P  517.  (27)  $1,425. 
Springfield  Cons.  R.  Co.  v.  Wright, 
134  III.  A.  598.  (28)  $1,250.  Whit- 
ney V.  Derby.  197  111.  A.  309  (reduced 
to  $650):  Gabriel  v.  Metropolitan  St. 
R.  Co..  164  Mo.  A.  56,  148  SW  168 
(reduced  to  $750).  (29)_$1,000.  St 
Louis,  etc.,  R.  <jo.  V.  woodrulf,  89 
Ark.  9,  115  SW  963  (reduced  to 
$100);  Puis  V.  Fowelson.  142  Iowa 
604.  121  NW  1  (reduced  to  $300); 
Southern    R.    Co.    v.    Owen,    166    Ky. 


827,  162  SW  110  (boy  of  4).  ($0) 
$800.  Watson  v.  Horner',  178  low^ 
499,  159  NW  1032;  Casstdy  v.  Berko- 
vltz.  169  Ky.  785,  185  SW  129.  (31) 
$750.  Mardis  v.  St.  Louia,  etc..  R 
Co.,  171  111.  A.  23  (remittitur  of 
$260  required):  Davis  v.  Taooma 
R.,  etc.,  Co.,  36  Wash.  203.  77  P 
209,  66  LRA  802.  (32)  $726.  Slack 
v.  Joyce,  163  Wis.  567,  158  NW  310 
(reduced  to  $400).  (33)  $700.  Jor- 
dan v.  St.  Louis,  etc.,  R,  C:o.,  176 
111.  A.  436  (remittitur  to  $400  or- 
dered). (34)  $500.  Southern  R  Co. 
V.  Turner.  (Miss.)  49  S  US  (ordered 
remitted  to  $250);  International,  etc 
R.  Co.  V.  Stewart,  (Tex.  Civ.  A.)  101 
SW  282  (reduced  to  $800).  (35) 
$487.60.  Trinity  Valley,  etc.,  R.  Co. 
v.  Green,  (Tex.  Civ.  A.)  164  SW 
278  (reduced  to  $300).  (36)  $400. 
Sweeney  v.  Cumberland  County  Pow- 
ers, etc..  Co..  113  Me.  670,  95  A 
209  (remitted  to  $50).  (37)  $350. 
Welner  v.  Minneapolis  St.  R.  Co.. 
80  Minn.  312,  83  NW  181.  (88)  $300. 
Miller  v.  Foundation  Co.,  93  Kan. 
38,  143  F  493  (excessive  above  $50). 
(89)  $260.  St.  Louis,  etc,  R.  <%.  v. 
Woodward,  (Ark.)  64  SW  263;  Mil- 
ler v.  Britten,  159  NYS  193  (exces- 
sive by  $100);  Mortagna  v.  Aztec 
Asphalt  Co.,  164  NYS  184  (excessive 
by   $100). 

37.  [a]  K«U  Bot  •XMSBlT*.— (1) 
$5,000.  North  Chicago  St.  R.  Co.  v. 
Zelger,  182  111.  9,  54  NE  1006,  74 
AmSR  157  [aff  78  111.  A.  463].  (2) 
$3,266.66.  Schults  V.  La  Crosse  R. 
Co.,  133  Wis.  420,  113  NW  658.  (S) 
$3,000.  Kaler  v.  Swift,  17S  111.  A. 
135.  (4)  $2,566.  Missouri  Pac.  R. 
Co.  V.  Jarrard,  65  Tex.  660.  (5) 
$2,500.  Todd  v.  Chicago  City  R.  Cto.. 
197   111.  A.    544.      (6)    $2,100.      Garner 


V.    Charleston,  .  185    III.    A.    79.      (20)  1  v.  Kansas  City  Bridge  Co.,    (Mo.  A.) 


$2,600.  Timmons  v.  Broyles,  47  111 
92  (unsubstantiated  attempt  to  rav- 
ish married  woman);  Hall  v.  C!hl- 
cago.  etc.,  R.  Co.,  188  111.  A.  96; 
Swaflord  v.  Rosenbloom,  102  HI.  A. 
578;  West  Chicago  St.  R.  Co.  v. 
Musa,  80  111.  A.  223  [aff  180  111.  130, 
54  NB  168];  Lake  St.  El.  R.  Co.  v. 
Johnson,  70  111.  A.  418;  O'Boyle  v. 
Shiyely,  66  111.  A.  278;  Martin  v. 
New  Orleans  F.  Comrs..  132  La.  188, 
61  S  197  (reduced  to  $500);  Splcer 
V.  Chicago,  etc.,  R.  Co.,  29  Wis.  580 
(expenses  and  loss  of  time  amount- 
ing to  but  $60).  (21)  $2,013.  St. 
Louis,  etc..  R.  Co.  V.  Stovall,  98  Ark. 
425.  136  SW  169.  (22)  $2,013.  Tri- 
Cltv  R.  Co.  V.  Wiedenhoeft,  118  111. 
A.  681.  (23)  $2,000.  St..  Peter  v. 
Iowa  Tel.  Co..  161  Iowa  294,  131  NW 
2;  Reynolds  v.  Smith,  148  Iowa  264, 
127  NW  192  (reduced  to  $1,200); 
Helnmlller  v.  Winston,  131-  Iowa  32. 
107  NW  1102.  117  AmSR  405,  6 
LRANS  160;  Guy  v.  Boston,  etc.,  R. 
Co.,  (Me.)  99  A  371;  Germann  v. 
Great  Northern  R.  Co.,  114  Minn. 
247,  130  NW  1021  (reduced  to  $1,- 
000);  Smith  V.  Smith,  50  N.  Y.  Super. 
503;  Gelssler  v.  Gels.sler.  96  Wash. 
150,  164  P  746.  (24)  $1,750.  McNab 
V.  Wallln.  133  Minn.  370,  158  NW  623. 


194  SW  82.  (7)  $2,000.  Kern 
Snider,  146  Fed.  827.  76  (X3A  201; 
Dawson  V.  St.  Louis  Transit  Cto..  102 
Mo.  A.  277.  76  SW  689;  Felsch  v. 
Babb,  72  Nebr.  736,  101  NW^  1011: 
Murray  v.  Seattle  Electric  Co.,  50 
Wash.  444,  97  P  458.  (8)  $1,800. 
Engen  v.  C%lppewa  Valley  R.,  etc., 
Power  Co.,  162  Wis.  515.  156  NW  460. 
(9)  $1,760.  Oram  v.  Peterkin,  193  III. 
A.  150.  (10)  $1,725.  Mud  River  Coal 
Co.  V.  Tipton,  12  KyL  940.  (11) 
$1,600.  Mooney  v.  Hudson  River  R. 
Co.,  31  N.  Y.  Super.  826  (poor  la- 
boring woman).  (12)  $1,600.  Cin- 
cinnati, etc.,  R.  Co.  v.  Hughes,  173 
Ky.  693,  191  SW  496;  Kllroy  v.  Kan- 
sas City,  etc.,  R.  Co.,  (Mo.  A.)  195 
SW  622;  Cool  v.  Petersen.  189  Mo. 
A.  717,  176  SW  244;  Miller  v.  St. 
Louis,  etc.,  R.  Co.,  188  Mo.  A.  402, 
174  SW  166;  Scamell  v.  St.  Louis 
Transit  Co.,  103  Mo.  A.  504,  77  SW 
1021.  (13)  $1,600.  Ferguson  v. 
Ehret.  14  Misc.  464,  35  NTS  1020; 
Toledo  V.  Radbone,  23  Oh.  Clr.  Ct. 
268.  (14)  $1,500.  Adllngton  v.  V!- 
roqua.    155    Wis.    472,    144    NW    1130. 

(15)  $1,372.     Lange  v.   Missouri  Pnc. 
R.    Co..    115    Mo.    A.    582,    91    SW   9S9. 

(16)  $1,300.     Wilcox  V.  Rhode  l!=Inr<1 
Co.,    29   R.    I.    292,    70   A    913;    HoUey 


For  I»tm  o«a«a,  developments  and  cih»»g*m  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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quate,'^  or  inadequate.**  I  notes  are  grouped  deeiaions  as  to  the  propriety  of 

[$  465}     2.     Injuries  to  Pivpaily.     In  the  foot-  |  awards  conoeming  real  property/**  or  personal  prop- 


V.  Jamestown,  etc..  Ferry  Co.,  (R.  I.) 
71  ▲  69.  (17)  $1,260.  LoutBVlUe, 
etc.,  R.  Co.  ▼.  Byrd.  (Ala.)  73  8 
514;  Cynthlana  Tel.  Co.  v.  Asbury, 
147  Ky.  307,  143  SW  lOSO;  Clesg  v. 
ICetropoUtan  St.  R.  Co.,  1  App.  Dlv. 
207,  37  NTS  130  [aft  169  N.  Y.  650 
mem,  64  NB  1089  mem] ;  HoUinshead 
V.  IflnneapollB,  etc.,  R.  Co.,  20  N.  D. 
642,  127  NW  893;  Winterer  v.  Min- 
neapolis, etc.,  R.  Co.,  20  N.  D.  412. 
127  NW  996.  (18)  $1,200.  Van  De"" 
Vere  v.  Kansas  City.  (Mo.  A.)  196 
8W  786;  Schwanenfeldt  T.  Metropoli- 
tan St.  R.  Co.,  187  Mo.  A.  588,  174 
S^  143;  Oetss  v.  Twin  0(ty  Taxlcab 
Co.,  120  Minn.  368,  139  NW  611. 
45  LRANS  382.  (19)  {1,170.07. 
Blackden  t.  Blalsdell,  113  Me.  567, 
93  A  640.  (20)  $1,126.  Texas  Cent. 
R.  Co.  V.  Wheeler,  62  Tez.  Civ.  A.  603, 
116  SW  83.  (21)  $1,064.  SmUh  v.  Nas- 
sau Eaectric  R.  Co.,  67  App.  Dlv.  162. 

67  NTS  1044.  (22)  $1,000.  The 
Isthmian.  201  Fed.  672  (stevedore, 
suatalnlnff  broken  nose,  cuts  about 
the  face,  fracture  of  right  wrist, 
three  toes   and   a   rib,   and   bruises). 

(23)  $1,000.  Jacksonville,  etc..  R. 
Co.  V.  Lammlni,  117  111.  A.  61;  Chi- 
cago Oty  R.  Co.  V.  Blederman,  102 
III.  A.  617;  Morgan  v.  Preemont 
County.  92  Iowa  644,  61  NW  231; 
Fleming  v.  Shenandoah,  71  Iowa  456, 
32  NW  456;  Louisville,  etc.,  R.  Co. 
V.  Miller,  154  Ky.  236,  167  SW  8; 
Palmer  Transfer  Co.  v.  Long,  140 
Ky.  Ill,  130  SW  961;  Louisville,  etc., 
R.  (^.  V.  Page,  12  KyL  988;  Maness 
V.  Joplln,  etc.,  R.  Co.,  149  Mo.  A. 
259,  180  SW  87;  Hedges  v.  Metro- 
politan SL  R.  Co.,  126  Mo.  A.  688, 
102  SW  1086  (deaf  and  dumb  boy, 
6  years  of  age);  Halley  -v.  St.  Jo- 
seph Light,  etc.,  Co..  116  Mo.  A. 
652,  91  SW  163;  Rhodes  v.  Sperry, 
etc.,  Co.,  120  App.  Dlv.  467.  104  NTS 
1102  [air  193  N.  T.  223,  86  NE  1097, 
127  AmSR  946,  34  LRANS  1143]; 
Kirk  V.  Homer,  77  Hun  459,  28  NTS 
1009;  O'Toole  v.  Central  Park,  etc., 
R.  Co.,  12  NTS  347  [all  128  N.  Y. 
697  mem,  28  NB  257  mem]  (hip  and 
lower  part  of  back,  occasioning  diffi- 
culty In  walking  up  to  the  time  of 
trial);  Dahlstrom  v.  Northern  Pac. 
R.    Co.,    98    Wash.    390,    167    P    1078. 

(24)  $966.66.       Schroth    v.    Prescott, 

68  Wis.  678,  32  NW  621.  (25)  $900. 
Fisher  v.  Chicago  City  R.  Co.,  189 
111.  A.  492.  (26)  $825.  Chesapeake, 
etc.,  R.  Co.  v.  Dodge,  66  SW  606,  23 
KyL  1959.  (27)  $800.  Kalver  v. 
Metropolitan  St.  R.  Co.,  166  Mo.  A. 
198.  148  SW  130;  Winfrey  v.  St. 
Louis  Transit  Co.,  122  Mo.  A.  388,  99 
SW  458;  Haynes  v.  Seattle,  69  Wash. 
419.  125  P  147.  (28)  $760.  Palrall 
V.  Cameron,  97  Mo.  A.  1,  70  SW  929. 
(29)  $750.  Scragg  v.  Sallee,  24  Cal. 
A.  138,  140  P  706;  Rashed  v.  Peoria 
R.  Co.,  176  111.  A.  816  (girl):  Went- 
worth  V.  Butler.  134  Minn.  382,  159 
NW  828;  Williams  v.  Dickson,  122 
Minn.  49,  141  NW  849;  Weygandt  v. 
Bartle,  88  Or.  310,  171  P  587.  (80) 
$745.  Otis  El.  Co.  v.  Wilson,  147 
Ky.  676,  145  SW  391.  (31)  $700. 
Illinois  Cent.  R.  Co.  v.  Smith,  133 
Ky.  732,  118  SW  983;  Morsman  v. 
Rockland,  91  Me.  264.  39  A  996; 
Gregory  v.  Oakland  Motor  Car  Co., 
181  Mich.  101,  147  NW  614;  Harvey 
V.  News  Pub.  Co.,  (R.  I.)  69  A  69. 
(32)  $675.  Buce  v.  Eldon.  122  Iowa 
92,  97  NW  989.  (33)  $666.  Hun- 
ter V.  Mulllns,  (Ark.)  203  SW  590. 
(34)  $650.  Scurlock  v.  Boone,  142 
Iowa  684.  121  NW  369.  (35)  $640. 
Chicago  Union  Tract.  Co.  v.  Brody, 
123  ni.  A.  331..  (36)  $600.  Red- 
fleld  V.  Redfleld.  76  Iowa  435.  39 
NW  688  (woman  of  delicate  health, 
driven  from  house  In  Inclement 
weather);  Interstate  Coal  Co.  v. 
Fannon,  145  Ky.  198,  140  SW  163; 
.McHenry  Coal  Co.  v.  Render,  104  SW 

96,   31   KyL  1274;   Worster  v.   Pro- 
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prletors  (^nal  Bridge,  16  Pick. 
(Mass.)  641  (fall  Into  river).  (37) 
$585.  Covington  v.  Miles.  82  SW 
281,  26  KyL  609.  (38)  $576.  Chesa- 
peake, etc.,  R.  C!o.  V.  Honley,  165  Ky. 
447,  169  SW  1147.  (39)  $566.  Ameri- 
cus  V.  Chapman,  94  Oa.  711,  20  SB  8 
(dentist,  earning  $20  per  day,  dis- 
abled for  two  weeks).  (40)  $660. 
Franklin  v.  Fischer,  61  MO.  A.  346 
(girl  of  13,  run  over  .by  wagon). 
(41)  $630.  Indianapolis,  etc.,  R.  Co. 
V.  McLm,  82  Ind.  436.  (42)  $511.  St 
Paul  V.  Kuby,  8  Minn.  154  (-child, 
cut,  bruised,  and  wounded  about 
head  by  fall).  (43)  $505.  St.  Louis, 
etc,  R.  Co.  V.  Fambro,  88  Ark.  12, 
114  SW  230.  (44)  $500.  Lamden  v. 
St.  Louis  Southwestern  R.  Co.,  116 
Ark.  238,  170  SW  1001;  St.  Louis 
Southwestern  R.  Co.  v.  Myxell,  87 
Ark.  123,  112  SW  203;  Louisville, 
etc.,  R.  Co.  V.  Robson,  65  Fla.  249, 
61  S  501;  Atlanta,  etc.,  R.  Co.  v. 
Smith,  81  Qa.  620,  8  SB  446  (woman 
of  56,  confined  to  her  bed  for  sev- 
eral weeks);  Barker  v.  Danville  St. 
R.,  etc,  Co.,  198  111.  A.  639;  Under- 
wood V.  Vail,  69  111.  A.  679;  Benti 
V.  Page,  115  La.  560,  39  S  599:  Mt. 
Morgan  Coal  Co.  v.  Shumate,  157  Ky. 
664,  163  SW  1098;  Ada  <k>al  Co.  v. 
LlnviUe,  152  Ky.  2,  163  SW  21; 
Louisville  R.  Co.  v.  O'Connell,  (Ky.y 
126  SW  1103;  Campbell  v.  Dreher, 
110  SW  853,  33  KyL  444;  Wallace 
V.  Bach,  97  SW  418,  30  KyL  69; 
Lexington  v.  Auger,  4  KyL  23,  11 
Ky.  Op.  657;  Die!  v.  Ferguson.  168 
Mo.  A.  286,  138  SW  546;  St.  Louis, 
etc.,  R.  Co.  V.  Bryson,  41  Tax.  Civ. 
A.  246.  91  SW  829;  St.  Louts  South- 
western R.  Co.  v.  Dixon,  (Tex.  Civ. 
A.)  91  SW  626;  Nashville  St.  R.  Co. 
v.  CBryan,  104  Tenn-  28,  55  SW 
300;  Jordan  v.  Seattle,  etc.,  R.  Co., 
47  Wash.  503,  92  P  284;  Norman  v. 
Belllngham,  46  Wash.  205,  89  P  559; 
Evans  v.  Huntington;  37  W.  Va. 
601,  16  SB  801  (chin  cut,  rib  broken, 
and  roughened  pleura).  (46)  $450. 
Barker  v.  Jefferson,  155  Mo.  A.  390, 
137  SW  10:  Mesklmen  v.  Ambraw 
Gas  Co.,  173  111.  A.  171.  (46)  $400. 
Weber  v.  Creston,  76  Iowa  16,  39 
NW  126;  Knowlton  v.  Milwaukee 
City  R.  (io.,  69  Wis.  278.  18  NW  17 
(several  weeks'  disability).  (47) 
$350.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc,  R.  Co.,  33  Fed.  803;  Barry  v. 
Kurshin,  103  NTS  120;  Backlund  v. 
Puget  Sound  Tract.,  etc.,  Co.,  86 
Wash.  267,  150  P  3.     (48)   $300.     Au- 

fusta  V.  Tharpe.  113  Oa.  162,  38  SB 
89;  Huntington  v.  Breen,  77  Ind. 
29;  Tldball  v;  Missouri,  etc.,  R.  Co., 
97  Kan.  396,  156  P  938;  Matthews  v. 
Gray.  143  Ky.  842,  137  BW  517;  Illi- 
nois Cent.  R.  Co.  v.  Tandy,  107  SW 
715,  32  KyL  962:  Maher  v.  Louisville, 
etc.,  R.  Co..  40  La.  Ann.  64,  3  S 
462  (verdict  reduced  from  $750) : 
Mordente  v.  New  Tork  (Jab  Co.,  109 
NTS  12;  Segerstrom  v.  Lawrence,  64 
Wash.  246,  116  P  876.  (49)  $260. 
Tutwiler  Coal,  etc.,  Co.  v.  Nail,  141 
Ala.  374,  37  S  684;  De  Wolfe  v. 
Pierce,  196  111.  A.  360;  Harris  v.  In- 
terborough  Transit  Co.,  180  App.  Dlv. 
663,  188  NTS  827;  Maloney  v.  Sllber- 
man,  116  NTS  1076;  Mallhot  v. 
Crowe,  99  Wash.  623,  170  P  131; 
Anderson  v.  Sparks,  142  Wis.  398. 
125  NW  925.  (50)  $225.  Arseneau 
v.  Sweet.  106  Minn.  257,  119  NW  46. 
(61)  $200.  Rupp  V.  Keebler,  175  111. 
A.  619;  Cincinnati,  etc.,  Electric  St. 
R.  Co.  V.  Leonard,  35  Ind.  A.  268, 
73  NB  932;  Newport  v.  Lewis,  156 
Ky.  832,  160  SW  507;  Meade  v.  Chi- 
cago, etc.,  R.  Co.,  72  Mo.  A.  61. 
(52)  $160.  Chapman  v.  Pfaar,  153 
Iowa  20,  132  NW  967.  (63)  $150. 
Thomas  v.  Weeks,  115  Miss.  602,  76 
S  659.  (64)  $100.  The  Anglo-Pata- 
aronlan,  228  Fed.  1014  [afT  235  Fed. 
92,  148  CCA  586]  (allowances  mere- 
ly  nominal);   Burnham    v.   Williams, 


198  Mo.  A.  18,  194  SW  761.  (65) 
$1.00.  Weinberg  v.  Metropolitan  St. 
R.  Co.,  139  Mo.  286,  40  SW  882.  (66) 
Nominal  damages.  Marquardt  v. 
Hudson  County  Gas  Co.,  (N.  J.)  69 
A  1054. 

38.  [a]     WtUi   adeqiuM^— (1)    $1,. 

000.  St.  Louis,  etc.,  R.  Co.  V.  Brabbs- 
son.  87  Ark.  109,  112  SW  222.  (2) 
$500.  McCormlck  v.  Missouri,  etc., 
R  Co.,  26  Tex.  Civ.  A.  321,  61  SW 
983.  (3)  $200.  Bourke  v.  Anglo 
American  Provision  Co.,  90  111.  A. 
225.  (4)  $167.  Robinson  v.  Wau- 
paca, 77  Wis.  544,  46  NW  809.  (5) 
$150.  Kalembach  v.  Michigan  Cent. 
R.  Co.,  87  Mich.  609,  49  NW  1082. 
(6)  $60.  Griggs  V.  Saginaw,  etc.,  R. 
Co..  196  Mlcb.l58,  162  NW  960.  (7) 
$1.00.  Allison  V.  Gulf,  etc.,  R.  Co.. 
(Tex.    Clv.   A.)    39   SW    425. 

39.  [a]  K«IA  laadaonat*.  —  (1) 
$300.  Harris  v.  Scher,  63  Misc  388, 
116  NTS  722.  (2)  $100.  Ellsworth 
v.  Falrbury,  41  Nebr.  881,  60  NW 
336;  Caswell  v.  North  Jersey  St.  R; 
Co.,  69  N.  J.  L.  226,  54  A  666;  Maher 
V.  Schulang,  117  NTS  928^  (3)  $50. 
Saperstone  v.  Rochester  R.  Co.,  25 
App.  Dlv.  285,  49  NTS  486,  27  NT 
ClvProc  133;  Bailey  v.  Cincinnati, 
1  Handy  (Oh.)  488.  1%  Oh.  Dee.  (Re- 
print) 226.  (4)  $24.27.  Whitney  v. 
Milwaukee,  66  Wis.  409,  27  NW  39. 
(5)  $5.00.  Levlson  v.  Bernhelmer, 
31  Misc.  26,  62  NTS  1128.  (6)  $1.00. 
Donovan  v.  Gay,  97  Mo.  440;  11  SW 
44.  (7)  $.06^4.  Spence  v.  Stockdale 
Borough,  57  Pa.  Super.  622.  (8) 
$.06.  Miller  v.  Delaware,  etc.,  R.  Co., 
58  N.  J.  L.  428,  33  A  960;  Tooker 
V.  Brooklyn  Heights  R.  Co.,  80  App. 
Dlv.  371,  80  NTS  969;  Robblns  v. 
Hudson  River  R.  Co.,  20  N.  T.  Super. 

1.  (9)  Amount  of  doctor's  bill. 
Brown  V.  Foster,  1  App.  Dlv.  578, 
37  NTS  602;  De  TauluB  v.  New  Tork 
City  R.  Co.,  49  Misc  648,  97  NTS 
995. 

40.  ■  Ariz. — Davis  v.  Simmons,  1 
Ariz.    26.    26    P    535. 

Cal.— Brumley  v.  Flint,  87  Cal. 
471,  26  P  683;  Rasso  v.  Varnl,  81 
Cal.    289,   22   P   848. 

III.— Huftalln  V.  Mlsner,  70  111.  66; 
Illinois  Cent.  R.  <3o.  v.  Grablll,  60 
III.  241;  East  St.  Louis  v.  Wiggins 
Ferry  (5o.,   11   111.  A.   254. 

Ind. — ^Jackson  Hill  Coal,  etc,  Co. 
v.  Bales,  183  Ind.  276,  108  NB  962; 
Elkhart,  etc,  R.  Co.  v.  Waldorf,  17 
Ind.    A.    29,    46    NB    88. 

Ky. — Princeton  v.  Pool,  171  Ky.  688, 
188  SW  758,  174  Ky.  185,  191  SW 
865;  Chesapeake,  etc.,  R.  Co.  v.  Blan- 
kenshlp.  158  Ky.  270,  164  SW  948; 
Lexington  v.  Finn,  149  Ky.  146,  147 
SW  960;  Ludlow  V.  Troste,  46  SW 
661,    20    KyL   216. 

Me.— Field  v.  Plalsted,  76  Me.  476. 

Mass.— Reed  v.  Davis,  4  Pick.  216. 

Minn.— Mitchell  v.  Mitchell,  60 
Minn.  12,  81  NW  682;  Kopp  v.  North- 
ern Pac.  R.  Co.,  41  Minn.  310,  43  NW 
73. 

Mo. — Selferer  v.  St.  Louis,  141  Mo. 
586,  43  SW  163;  Sheehy  v.  Kansas 
City  Cable  R.  Co.,  94  Mo.  674,  7  SW 
679,   4  AmSR   396. 

N.  J. — Thompson  v.  Morris  C^nal, 
etc.,  Co.,  17  N.  J.  L.  480. 

N.  T.— Bell  V.  Mills,  68  App.  Dlv. 
581,  74  NTS  284";  Smith  v.  Felt,  60 
Barb.  612  [rev  on  other  grounds  4S 
N.    T.    419]. 

R.  I. — Burdick  v.  Weeden,  9  R.  I. 
139. 

Tex.— Galveston,  etc.,  R.  O).  ▼. 
Bmne,  (Clv.  A.)  181  SW  647:  Inter- 
national, etc.,  R.  Co.  V.  WiegrllTe. 
(Clv.   A.)    78   SW  704. 

Va.— Virginian  R.  Co.  v.  Jeffries, 
110  Va.  471.  66  SB  731. 

Wash. — Clark  Lloyd  Lumber  Co.  v. 
Puget  Sound,  etc.,  R.  Co.,  92  Weish. 
601,   169   P  774. 

W.  Va. — Miller  v.  Shenandoah  Pulp 
Co.,  38  W.  VM^^M^^  U_^S.U<VlVL 


1122     [17  C.  J.] 


DAMAGES 


[§§465^66 


erty,**  generally,  and,  more  qaeeifieally,  of  injurieB 
to  bnsinesB,^^  works  of  art,**  bouBehold  goods,** 
clothing,*'  carriages,*'  wagons,*^  cars,**  motor  vehi- 
cles,** vessels,""  norses,''  mules,"  cattle,"  sheep,'* 
dogs,"  bnildings,  or  other  improvements  on  land," 
wells,"     springs,"     fences,"     orchards,"     trees,** 


crops,"  pasture,"  and  injuries  from  flowage.** 

[f  466]  3.  BnMh  of  Oontract  Where  the 
amount  of  the  recovery,  if  any,  in  an  action  for 
breach  of  contract  is  a  mere  matter  of  computation, 
it  is  obvious  that  a  verdict  in  excess  of  the  sum 


Wis. — KoenlKS  v.  June,  73  Wis. 
178.  40  NW  801. 

Wyo. — ^Wheatland  StockKrowers' 
Bank  ▼.  Gray,  24  Wyo.  18,  154  P  69S. 

41.  Fla. — Jacksonville,  etc.,  R.  Co. 
V.  Roberts,  22  Fla.  324. 

111. — ainKer  Utg.  Co.  v.  Holdfoot, 
86  111.  45E,  2»  AmR  43;  Richardson 
V.  O'Brien,  44  111.  A.  243;  O'Connor  v. 
Parrott,  22  111.  A.  429;  Herkimer  v. 
Shea,   21   111.  A.   85. 

Ind. — ^Washburn  v.  Roberts,  72  Ind. 
213;  Stevens  v.  McClure,  56  Ind.  384. 

Iowa. — Harwlck  v.  Weddlngton,  73 
Iowa  800,  34  NW  868. 

Kan. — Lamont  v.  Williams,  43  Kan. 
558.  23  P  592. 

Ky. — lioulsville,  etc.,  R.  Co.  v.  Mc- 
Arthur.  163  Ky.  291,  173  SW  770; 
Sharp  ▼.  Layne,  117  SW  292;  Outton 
▼.  Barnes,  Litt.  Sel.  Cas.  136. 

Mo. — Schnette  v.  Sutter,  23  Mo. 
240.  I 

Nebr. — Scbars  v.  Brand,  27  Nebr. 
94.   42   NW  906. 

N.  T. — ^Neddo  V.  Sanderapree.  140 
App.  Dlv,  828.  125  NTS  839;  Olgrnoux 
V.  Baird,  29  Misc.  740  mem,  60  NTS 
243;  Rubensteln  v.  Hudson,  86  NTS 
750;  Heald  v.  MacKOwan,  14  NTS  280 
[aff  128  N.  T.  612  mem,  28  NB  252 
mem].    ' 

S.  C. — ^Josey  v.  Wilmington,  etc..  R. 
Co^  46  8.  C.  L.  399. 

Tex. — Gulf,  etc.  R.  Co.  ▼.  Johnson, 
71  Tex.  619,  9  SW  602,  1  L.RA  730; 
Cook  T.  Qarxa,  9  Tex.  358:  Ft.  Worth. 
etc..  R.  Co.  V.  Coker.  «jlv.  A.)  142 
SW  648. 

Wash. — Wilson  v.  Seattle,  etc.,  R. 
Co.,   56  Wash.  656,  104  P  1114. 

40.  111. — Bauer  v.  Oottmanhauaen, 
65  111.  499. 

Ind. — Merchants'  Mut.  Tel.  Co.  T. 
Blrachman,  43  Ind.  A.  283,  87  NE3 
238. 

iDwa. — Casey  v.  Ballou  Banking 
Co.,  98  Iowa  107,  67  NW  98. 

Minn. — Virtue  v.  Creamery  Pack- 
age Mfg.  Co..  123  Minn.  17,  142  NW 
930.   1136,  LRA1916B  1179,  1195. 

N.  T.— Bly  V.  Edison  Electric  Il- 
ium. Co..  Ill  App.  Dlv.  170,  97  NTS 
692  [afr  188  N.  T.  682  mem.  81  NE 
1160  mem];  Famsworth  v.  Western 
Union  Tel.  Co..  3  Sllv.  Sup.  30.  6  NTS 
735;  Ryan  v.  Burger,  etc..  Brewing 
Co.,  18  NTS  660;  Avery  v.  New  Tork 
Cent.,  eta,  R.  Co.,  2  NTS  101  frev 
on  other  grounds  121  N.  T.  31,  24 
NE    20]. 

Tex. — American  Constr.  Co.  ▼.  Cas- 
well, (Civ.  A.)  141  SW  1013;  Ameri- 
can Freehold  Land  Mortg.  Co.  ▼. 
Brown,  64  Tex.  Civ.  A.  448,  118  SW 
1106. 

Wis.— Murray  v.  Buell,  74  Wis.  14, 
41  NW  1010. 

43.  Ladd  V.  Ney,  36  Tex.  Civ.  A. 
201.   81    SW  1007. 

44.  Cunningham  v.  Quirk,  10  Mont. 
462.  26  P  184;  Kern  v.  Strauss.  169 
NTS  460;  Kitchen  v.  Beck,  2  NTClty 
Ct  211;  Missouri,  etc.,  R.  Co.  T. 
Davidson.  26  Tex.  Civ.  A.  134,  60  SW 
278;  McClure  v.  Campbell,  42  Wash. 
262.   84   P  825. 

45.  Murphy  v.  Lungstrass,  etc., 
Co.,  187  Mo.  A  577.  174  SW  114; 
Cassasa  v.  New  Tork  Cent.,  etc..  R. 
Co.,   109  App.   Dlv.    170.   95  NTS   648. 

46.  Missouri  Pac.  R.  Co.  v.  Feay. 
(Tex.)  20  SW  67;  Missouri  Pac.  R.  Co. 
V.  Peay,  7  Tex.  Civ.  A.  400,  26  SW 
768;  De  Lys  v.  Powell-Sanders  <3o.,  90 
Wash.   31,   155   P  407. 

47.  Kllbane  v.  Westchester  Elec- 
tric R.  Co.,  19  Misc.  184,  43  NTS  278; 
Reisenberg  v.  New  Tork  City  R.  Co.. 
91  NTS  4;  Hennessey  v.  Baugh.  etc., 
Co..  29  Pa.  Super.  310;  Campbell  v. 
Pugsloy.  (N.  B.)  7  DomLR  177. 

48.  Gulf    Refining   Ck>.    v.    Pagach, 


,(Tex.  Civ.  A.)  146  SW  719. 

4*.  III.— Helster  v.  Crane  Co.,  191 
111.  A.  683. 

Iowa. — Wilbur  v.  Buckingham.  153 
Iowa  194,  132  NW  960,  AnnCasl913E 
210. 

N.  T. — Strom  v.  New  Tork  R.  Co., 
159  NTS  1096. 

R.  I. — ^Dodds  V.  Rhode  Island  Co., 
99  A  9. 

Wash. — Tacoma  Auto  Livery  Co.  v. 
Union  Motor  Car  Co.,  87  Wash.  103, 
151   P  243. 

80.  The  Conqueror,  166  U.  S.  110, 
17  set  510,  41  L.  ed.  937. 

61.  Ala. — Southern  R.  Co.  V.  Tay- 
lor, 148  Ala.  52,  42  S  625. 

<7olo. — Union  Pac,  etc.,  R.  Co.  v. 
Perkins    7  Colo.  A.  184,  42  P  1047. 

111. — Smedley  v.  Chicago,  etc,  R. 
Co.,  45  111.  A.  426. 

Ind. — ^Brudl  v.  Luhrman,  26  Ind.  A. 
221.    59    NE   409. 

Iowa. — Mlnthon  v.  I<ewis,  78  Iowa 
620,  43  NW  465. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Rhoads,  90  SW  219,  28  KyL  692; 
South  (Jovington,  etc.  R.  Co.  v.  Mc- 
Hugh.  77  SW  202.  26  KyL  1112;  Illi- 
nois Cent.  R.  Co.  V.  Radford.  64  SW 
511,  23  KyL  886;  Treacy  v.  Barclay, 
6  SW  433,  9  KyL  707. 

Mo. — Franz  v.  HUterbrand,  46  Mo. 
121;  Bilhlmer  v.  MetropollUn  St.  R. 
C^.,  137  Mo.  A.  675,  119  SW  602; 
Roberts  v.  Wabash  R.  Co.,  113  Mo.  A. 
6,  87  SW  601. 

N.  T. — Wilson  V.  Troy,  60  Hun 
183,  14  NTS  721  [aff  135  N.  T.  96,  82 
NE  44,  31  AmSR  817,  18  LRA  449]; 
Bottensteln  v.  New  York  R.  Co.,  168 
NTS  10;  Layton  v.  Brady,  20  NYS  534 
[aft  1  Misc.  519  mem,  20  NTS  989 
mem]. 

N.  D. — McDonnell  v.  Minneapolis, 
etc,  R.  Co.,  17  N.  D.  606.  118  NW 
819. 

S.  D. — Bomeman  v.  Chicago,  etc, 
R.  Co..  19  S.  D.  459,  104  NW  208. 

Wis. — Page  V.  Sumpter,  63  Wis. 
652,  11  NW  60. 

sa.  St.  Louis  Southwestern  R.  Co. 
V.  Murphy,  125  Ark.  507,  188  SW  1180; 
Atlanta  Ice.  etc.,  Co.  t.  Mlxon,  126 
Ga.  457,  55  SE  237;  Williams  v. 
Pedlgo,  158  Ky.  609,  166  SW  678; 
Texas,  etc,  R.  0>.  v.  Taylor,  2  Tex. 
A.  Civ.  Cas.  {  416;  Galveston,  etc, 
R.  Co.  V.  Buckley,  1  Tex.  A.  Civ.  Caa. 
(   687. 

68.  Ark. — Cnark  v.  Bales,  16  Ark. 
452. 

Cal. — ^Heilbron  v.  Kings  River,  etc, 
(3anal  Co..  76  Cal.  11,  17  P  933. 

Fla. — Jacksonville,  etc,  R.  Co.  v. 
Garrison.  30  Fla.  431.  11  S  932. 

Ind. — Louisville,  etc,  R.  C3o.  v. 
ZInk.  85  Ind.   219. 

Iowa. — Martin  v.  Oormly,  179  Iowa 
683.  161  NW  669;  Huntley  v.  Chica- 
go, etc.,  R.  Co.,  142  Iowa  697,  121 
NW   377. 

Kan. — WlchlU,  etc.,  R.  Co.  v. 
Oibbs.  47  Kan.  274,  27  P  991. 

Miss. — Chicago,  etc,  R.  (3o.  v.  Jar- 
rett,   69  Miss.   470. 

Mo. — Hax  v.  Quincy,  etc,  R.  Co., 
123  Mo.  A.  172,   100  SW  693. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Ab- 
ernathey,   106   Tenn.   722,  64   SW  3. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hudson, 
77  Tex.  494,  14  SW  168;  Texas  Mid- 
land R.  Co.  V.  Becker,  (Civ.  A.)  171 
SW  1024;  Texarkana,  etc..  B.  <5o.  v. 
Bell,   (Civ.  A.)  101  SW  1167. 

6«.  Carlson  Sheep  Co.  v.  Schmidt, 
21   Wyo.   498,  138  P   1068. 

68.  St.  Louis,  etc..  R.  Co.  v.  Phil- 
pot,  72  Ark.  23.  77  SW  901;  Hender- 
son V.  Louisville  R.  Co.,  68  SW  645, 
24  KyL  394;  Loeser  v.  Axtin,  12  KyL 
636;  Meisch  v.  Rochester  Electric  R. 
Co.,  72  Hun  604,  25  NTS  244;  McNalr 


V.  Collins,  27  Ont.  L.  44,  3  OntWN 
1639,  22  OntWR  891*,  6  DomLR  310. 

86.  Ark. — Dodd  V.  Read.  81  Ark. 
13.  98  SW  703. 

Cal. — Linfortb  v.  San  Francisco 
Gas,  etc.,  Co.,  156  Cal.  68,  103  P  320, 
19  AnnCas  1230;  Spencer  v.  San  Fran- 
cisco Brick  Co.,  5  Cal.  A.  126,  89  F 
851. 

Dak. — Plelke  v.  Chicago,  etc,  R. 
(3o..    6    Dak."  444,    43    NW   813. 

III. — Jasper  v.  Purnell,  67  111.  S5S; 
Goodman  v.  Weinberger,  185  111.  A 
167;  Harts  v.  CHiicago,  etc,  R.  Cto..  184 
111.  A.  123;  Chicago  Sanitary  Dist.  v. 
Kompare,  135  111.  A.  312;  Thompson 
v.  Evans,  49   111.  A.   289. 

Ky. — Cumberland  Tel.,  etc,  CJo.  t. 
Foster,  117  Ky.  389,  78  SW  150.  2S 
KyL    1465. 

Me. — DupllBsy  v.  Maine  c:ent.  R. 
Co..  112  Me.  263,  91  A  983. 

Mo. — McOrath  v.  Heman  Constr. 
<3o.,  183  Mo.  A.  622,   167  SW  1086. 

Tex. — ^Parafflne  Oil  Co.  v.  Berry, 
(Civ.  A.)  93  SW  A0S9;  Smith  v.  Frio 
County    (Civ.  A.)    66   SW  711. 

67.  Pensacola  Gas  Co.  ▼.  Pebley, 
36  Fla.  381,  5  S  693. 

68.  Standard  Oil  Co.  v.  Klnnatrd. 
13  KyL  270. 

68.  Shoup  V.  Shields,  116  HI.  48S. 
6  NE  502;  Kentucky  Midland  R.  Co. 
v.  Stump,  12  KyL  316. 

60.  Tallulah"  Falls  R."  Co.  v.  Strlb- 
ling,  20  Ga.  A.  353,  93  SE  161;  Barker 
v.  Missouri  Pac.  R.  Co.,  94  Kan.  61. 
146  P  629;  Louisville,  etc.,  R.  Co.  T. 
Beeler,  (Ky.)  123  SW  254;  Louisville, 
etc,  R.  Co.  V.  Beeler,  125  Ky.  366,  103 
SW  300,  31  KyL  750,   11  LRANS  936. 

61.  (jumberland  Tel.,  etc.,  Co.  v 
Shirley,  (Ky.)  112  SW^  1109;  Baldwin 
V.  Alabama,  etc.,  R.  C^o.,  96  Miss.  S:. 
52  8  368;  Fullerton  v.  Glens  FalU 
Gas,  etc,  Co.,  167  App.  Dlv.  191,  141 
NTS  838;  Nixon  v.  Still  well,  S2  Hub 
363,  5  NTS  248;  Prince  William  Coun- 
ty V.  Manuel,  118  Va.  716,  88  SB  54. 

88.  111.— Chicago,  etc,  R.  Cc  v. 
Renter,  119  111.  A.  232  [aif  223  DL 
387,   79  NE  166]. 

Ky. — American  Car,  etc,  Co.  t. 
Spears,  146  Ky.  786,  148  SW  377. 

Miss. — Taxoo,  etc,  R.  Co.  v.  Hub- 
bard. 86  Miss.   480,  37  S  1011. 

Nebr. — Buel  v.  Chicago,  etc,  R  Co, 
81  Nebr.  430,  116  NW  299. 

N.  T. — ^Dibble  V.  State,  77  App.  DiT. 
647.  79  NTS  78. 

N.  C— Denby  v.  Halrston,  8  N.  C 
315. 

Tex. — Gulf,  etc,  R.  Co.  v.  Date*. 
(Civ.  A.)  88  SW  457;  Gulf.  etc..  R 
Co.  v.  Wetherly.  (Civ.  A.)  88  SW  45« 
[aff  99  Tex.  538.  90  SW  1098];  GuU. 
etc.  R.  Co.  V.  Harbison,  (Civ.  A)  8S 
SW  452  [aff  99  Tex.  536.  90  SW  1097); 
Gulf,  etc  R.  Co.  V.  Woolems,  (Ov. 
A.)  65  SW  753;  Brown  v.  Leath.  17 
Tex.  Civ.  A.  262,  42  8W  656,  44  6V 
42. 

83.  Awe  V.  Chicago,  etc.  R  <X 
175  III.  A.  144;  St.  Louis.  Southwest- 
ern R.  Co.  V.  Anderson.  (Tex.  Civ.  A.) 
173  SW  908;  San  Antonio,  etc.  R  Co. 
V.  Use.  (Tex.  Civ.  A.)  69  SW  564: 
Texas,  etc.,  R.  Co.  v.  E<rvay,  3  Tex. 
A.  Civ.  Cas.  i  49. 

84.  111.— Miller  v.  Chicago  Sani- 
tary Dist..  242  III.  821.  90  NE  1: 
Fincher  v.  Baltimore,  etc,  R  Co..  ITS 
111.  A.  622;  Reuter  v.  Baltimore,  etc, 
R.  Co.,  179  111.  A.  670;  Hunter  v.  Chi- 
cago Sanitary  Dist.,  179  111.  A.  172: 
Chicago,  etc.  R.  Co.  v.  Elchman.  47 
111.  A.  156. 

Mich. — Colwell  v.  Alpena  Power 
Co.,  178  Mich.  183,  144  NW  616;  B«I- 
lalre  v.  Worcester  Lumber  Cut.,  177 
Mich.    222,    143   NW   63. 

Nebr. — Benson  v.  Burlington,  Mc 
R.  Co.,  18  Nebr.  669.  26  NW  467. 


For  later  mmss,  dcrelcrvaMats  and  oltsBfMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbtr. 


§§   466-1] 


DAMAGES— DAMNUM 


[17  0.  J.]     1123 


ascertained  by  such  a  computation  cannot  stand.** 
Where  the  matter  rests  partially  or  entirely  in  the 
discretion  of  the  jury  or  trial  court,  the  propriety 
of  the  award  must  depend  upon  the  particular  facts 
involved,  either  in  the  ease  of  contracts  generally, 
examples  of  which  are  collected  in  the  footnote," 


or  contracts  for  building  and  construction  *''  serv- 
ices generally,"  improyement  of  land,**  manufac- 
ture,'* printing  and  publishing,'^  pajrment  of 
money,'*  delivery  of  property,'*  theatrical  eon- 
tracts,"  and  agreements  not  to  engage  in  business,'* 
or  to  renew  contracts.'* 


*  I>AMAaES  TJLTBA.  Additional  damages 
claimed  by  plaintiff  not  satisfied  with  those  paid 
into   court  by  defendant.^ 

DAMN.    As  a  noun.    A  curse;'  an  oath.* 

As  a  verl).  To  condemn;*  to  deem,  think,  or 
judgre  any  one,  to  be  guilty,  to  be  criminal;*  to  give 
Judgment,  or  sentence,  or  doom  of  guilt;*  to  ad- 
judge, or  declare  the  penalty  or  punishment.' 

Damned,  the  past  participle,  'when  used  in  the 
same  sense  as  "God  damned,"  is  profane  language.* 
^  DAMNADO  0  DANADO  ATT7NTAMIBNT0.  In 
Spanish  law,  a  euphemistic  phrase  for  adultery; 
literally  "damaged  union."* 

DAMNIFY.  To  cause  damages  or  injurious  loss 
to  a  person  or  to  put  him  in  a  ]K)sition  where  he 
must  sustain  it.^*  A  surety  is  damnified  when  a 
jndgment  is  obtained  against  him.*^ 

DAMNI  INJT7BI£  ACTIO.    An  action  given  by 

N.  T.— Perkins  v.  SUte,  21  NB  897. 

'Wash. — Johnaon  v.  Thomas  Irvine 
Lumber  Co.,  76  Wash.  539,  186  P  217. 

65.  Steere  v.  Providence,  etc.,  R. 
Co..  (R.  I.)  67  A  86;  Craig  v.  Cor- 
coran, 21  U.  C.  Q.  B.  106. 

6S.  U.  S. — South  Memphis  Land 
Co.  v.  MacLean  Hardwood  Lumber 
Co.,  210  Fed.  257,  127  CCA  75;  Ken- 
tucky DlstUleriea,  eta,  CO.  v.  Lil- 
lard,   160  Fed.   34,  87  CCA  190. 

Ark. — Beekman  Lumber  Co.  y. 
Kittrell,  80  Ark.  228.  96  8W  988. 

Cal. — Otten  v.  Spreckels,  24  CaL  A. 
251.   141  P  224. 

Dak. — Fraley  v.  Bnntley,  1  Dak.  26, 
46    NW   506. 

Iowa. — Stanley  v.  Core,  119  Iowa 
417.  93  NW  343;  Fawcett  v.  Woods.  5 
Iowa    400. 

Ind. — Balue  v.  Taylor,  136  Ind.  868, 
36    N£  269. 

Mo. — Cochran  v.  People's  R.  Co., 
131  Mo.  607.  83  8W  177;  Athletic 
Baseball  Assoc  v.  St.  Loots  Sports- 
man's Park,  etc.,  Assoc.,  67  Mo.  A. 
653. 

N.  T.— Pitt  V.  KellOKK,  11  NTS  626 
[app  dlsm  124  N.  T.  663  mem,  27  NE 
412  mera];  Zabinsko  v.  Bedford  Qa- 
rase.  134  App.  Div.  818,  118  NYS  969; 
Smith  V.  Smith,  60  NYS  1000  [rev 
on  other  grounds  88  Misc.  702,  66 
NTS  497J. 

Pa. — Malaun  v.  Ammon,  1  Grant 
123:  Nunan  v.  Bourquin,  7  Phlla.  239. 

Wash. — Wright  v.  Beardsley,  46 
Wash.  16.  89  P  172. 

Can. — Qttlldford  v.  Anglo-French 
SS.  Co.,  9  Can.  S.  C.  803. 

N,  B. — Crockett  v.  Campbellton,  39 
N.  B.   160. 

Ont. — Dulmage  v.  Lepard,  8  Ont 
WN    986,    8    DomLR    642. 

•7.     Iowa. — Cooper     v.     Scott    Co., 

143  Iowa  744,  120  NW  631. 
Ky. — Forbes    v.    Hunter.    102    SW 

246,  31  Kyl.  286. 

Mo. — Richardson  v.  Toughstone, 
(A.)  180  SW  1010;  Thilemann  v.  New 
York.   82  App.   Div.   136.   81   NYS   773. 

Tex. — Hexter  v.  Cory,  18  SW  574; 
Anderson  Electric  Co.  v.  Cleburne, 
etc.,  Co.,  28  Tex.  Civ.  A.  328.  57  SW 
575. 

Wash. — ^Bavaria  Inv.  Co.  v.  Wash- 
ington Brick,  etc.,  Co.,  82  Wash.  187, 

144  P   68. 
See    generally    Building    and    Con- 
struction Contracts  {   149. 

68.  Ala.  —  Sloss-Sheffleld  Steel, 
etc..  Co.  V.  Taylor,   (A.)    77  S  79. 

Cal. — Cedarberg  v.  Robison,  100 
Cal.   98.   34   P  626. 


the  civil  law  for  the  damage  done  by  one  who  in- 
tentionally injured  the  slave  or  the  beast  of  an- 
other." ^ 

DAMNOSA  H.SBEDITAS.  A  name  given  by 
Lord  Kenyon  to  that  species  of  property  of  a  bank- 
rupt which,  so  far  from  being  valuable,  would  be 
a  charge  to  the  creditors;  for  example,  a  term  of 
years  where  the  rent  would  exceed  the  revenue." 

DAMNOSnS.  In  old  English  law,  that  which 
produces  loss,  as  distinguished  from  injuriosus,  or 
that  which  works  a  wrong.'* 

DAMN  KASCAL.  The  term  is  opprobrious  and 
one  of  the  strongest  expressions  to  convey  the  idea 
of  moral  turpitude." 

DAMN0M'*  (Spanish,  dano;  French,  dommage; 
English,  dami«e). 

[i  1]  A  Natnn.  In  the  civil  law,  loss  or  dam- 
age." 


Colo. — Manger  v.  arodnlch,  8  Colo. 
A.  684,  34  P  688. 

111.—  Missouri  Malleable  Iron 
Works  T.  Julius  P.  Rivers  Architec- 
tural Co.,  59  111.  A.   646. 

Ind. — Baugham  v.  Brown,  122  Ind. 
115,  23  NB  696;  Shover  v.  Myrlck,  4 
Ind.  A.  7,  30  NB  207. 

Ky. — Bowman  Realty  Co.  v.  Moss, 
147   Ky.    103.   148  SW   766. 

Me. — Thayer  v.  Baton,  12  A  879. 

N.  Y. — Qause  v.  Commonwealth 
Trust  Co.,  Ill  App.  Div.  680,  97  NTS 
1091;  Virgil  v.  Newmark,  32  Misc. 
753  mem,  65  NYS  792. 

Be.  Fraley  v.  Bentley,  1  Dak.  26, 
46  NW  606;  Welty  v.  Taylor.  (Ind. 
A.)  116  NB  267;  Post  v.  West  Shore 
R.  Co.,  123  N.  T.  680,  26  NB  7  [mod 
60  Hun  301,   8  NTS   i72L 

TO.  Ontario  Lantern  Co.  v.  Hamil- 
ton Brass  Mfg.  Co.,  27  Ont.  A.  346, 
20    CanLTOccNotes    298. 

71.  Oammel  Book  Co.  v.  Jones, 
(Tex.  Civ.  A.)  78  SW  21. 

78.  Larson  v.  Anderson,  122  Minn. 
39.  141  NW  847;  Anonymous,  2  N.  C. 
364. 

73.  Weigley  v.  Kneeland,  60  App. 
Div.  614,  69  NTS  657  [aff  172  N.  T. 
625  mem,  65  NB  1123  mem];  Saund- 
ers V.  United  States  Marble  Co.,  26 
Wash.   475.  65  P   782. 

74.  Cutting  V.  Miner,  SO  App.  Div. 
467,  62  NYS  288.  5  NTAnnCas  848. 

75.  Kochenratb  v.  Christman.  179 
Ky.  799,  203  SW  738;  Pflrman  v. 
Schneider,  8  KyL  429;  Mitchell  v. 
Branham,  119  Mo.  A.  643.  96  SW  939. 

78.    Herman   v.  William  B.   Pierce 
Co.,  106  App.  Div.  16,  98  NTS  418. 
1.     Black  L,  D. 
9.     Century  D. 

3.  Century  D. 

4.  Richardson  D.  [quot  Blauftis  v. 
Peo.,  69  N.  T.  107,  111,  26  AmR 
148].  See  also  Condemn  12  C.  J.  p 
397. 

5.  Richardson  D.  [quot  Blaufus  v. 
Peo.,  69  N.  T.  107,  111,  25  AmR 
148]. 

6.  Richardson  D.  [quot  Blaufus  v. 
Peo.,  69  N.  T.  107,  111,  26  AmR 
148]. 

7.  Richardson  D.  [quot  Blaufus  v. 
Peo.,  69  N.  T.  107,  111,  26  AmR  148]. 

8.  Foster  v.  State,  99  Qa.  66,  57, 
25  SB  613.  See  also  Blasphemy  8 
C.  J.  p  1117;  Cursing  ante  p  411.  Ob- 
scenity [29  Cyc  1314];  Profanity  [32 
Cyc  578]. 

[a]  The  oailasioa  of  tb*  word 
"Ood"  Is  immaterial,  for  If  the  word 
"damned"  Is  used  in  a  sense  Import- 


ing an  Imprecation  of  future  divine 
vengeance,  it  Is  profane  whether  the 
name  of  the  Deity  la  called  or  not. 
Foster  v.  State,  99  Oa.  56,  67,  26  SB 
613. 

9.  Blacrlehe  Dicclonarlo  p  684.  See 
Adultery  2  C.  J.  p  10. 

l(k    Black  L.  D. 

11.  McLean  v.  Lafayette  Bank,  16 
P.  Caa.   No.   8,888,   3   McLean   687. 

U.    Black  L.  D. 

18.  Bouvler  L.  D.  [quot  Wheeler  v. 
Bramah,  3  Campb.  340;  Tumor  v. 
Richardson,  7  Blast  835,  842,  103  Re- 

grlnt  129];  Hanson  v.  Stevenson,  1 
I.  &  Aid.  304,  807,  106  Reprint  113 
[quot  Provident  Life,  etc.,  Co.  v.  Fi- 
delity Ins.,  etc..  Co.,  208  Pa.  82,  90. 
62  A  34]  (per  Lord  Bllenborough). 

[a]  The  aaalgn aaa  an  not  boaad 
to  take  aaoli  prMortr;  but  they  must 
make  their  election,  and  having  onco 
entered  Into  possession  they  cannot 
afterward  abandon  the  property. 
Bouvler  L.  D.  [quot  Wheeler  v. 
Bramah,  3  Campb.  840;  Turner  v. 
Richardson,  7  Blast  335,  342,  103  Re- 
print 129].  To  same  effect  American 
File  Co.  v.  Qarrett,  110  U.  S.  288,  4 
set  90.  28  L.  ed.  149.  See  generally 
Bankruptcy   {   228. 

14.  Burrlll  L.  D.  [clt  Bracton  fol 
281b]. 

15.  Smith  V.  Age«,  178  Ala.  627. 
69  S  647,   649,  AnnC:asl91&B  129. 

18.  See  also  Ad  Damnum  1  C.  J. 
p  1190;  Damage  ante  p  697  and  gen- 
erally Damages  ante  p  699. 

[a]  Snlvattoa  of  tli*  bttia  tana 
see  Qrotlus  De  Jui<e  Belli  et  Paclu 
lib  II  cap  XVII., 

[b]  "IBJnzla''  Oiatlacaiahea.  -^ 
There  is  a  distinction  between  "dam- 
num" and  "Injuria."  The  former 
means  only  harm,  hurt,  loss,  damage; 
while  the  latter  comes  from  "In," 
against,  and  "Jus,"  right,  and  means 
something  done  against  the  right  of 
the  party,  producing  damage,  and  has 
no  reference  to  the  fact  of  the 
amount  of  damage.  King  v.  Lam- 
born,  186  Fed.  21.  28,  108  CCA  123. 
See  also  Actions  SS   56,   64. 

17.  Roman  Law. — "Damnum,  In  its 
wide  sense,  indicates  every  loss  that 
one  suffers  In  his  property;  fr.  1,  sees. 
5.  6.  D.  9.'8;  fr.  32.  D.  19.  2;  Const.  1. 
sees.  4.  6.  C.  2.  12.';  Mackeldey  Rom.  L. 
(Dropsie  ed)  {  370  note  5.  "Damnum 
or  damage  means  in  the  Roman  Law, 
when  taken  into  strict  acceptation, 
the  detriment  which  arises  from  the 
wrongful  destruction  of,  or  Injury  to, 
property,  for  which  remedies  are  pro- 


*  By  Wnxuit  MOBTnim  Cbowtbbb  (Damages  Ultra — Dead  Blocks  Inclusive  except  the  Spanish  words  and  phrases). 


1124    [17  C.  J.] 


DAMNUM 
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[$  2]  B.  Kindf— 1.  Damnum  Infectam.  The 
Roman  law  recognized  several  kinds  of  damnum.  If 
it  was  merely  apprehended  it  was  damnum  infec- 
tam or  metuendun^.^^  In  such  cases,  the  legis  ac- 
tio continued  to  be  available  after  it  was  abolished 
in  nearly  all  others.^*  "To  guard  against  imminent 
danger,  a  Security  is  sometimes  given,  named  Cau- 
tio  damni  infecti.  It  is  employed  as  a  precau- 
tionary Remedy  against  a  Person  who,  for  some 
lawful  reasons  carries  on  works  upon  our  ground; 
as,  for  ifistance,  the  repairs  of  a  Canal,  "^o  So 
the  prtetor  might  require  of  one  responsible  for  the 
threatened  injury  tl^e  stipulatio  damni,'*  so  as  to 
insure  reparation  therefor.^' 

Tbe  intordictom  prohibitorinm,  which  is  the  par- 
ent of  the  modem  injunction,^'  was  also  available 
to  prevent  threatened  injury.'* 

[$  3]  2.  Damnnm  Datnm.  On  the  other  hand, 
if  the  ibjury  had  been  actually  incurred  it  was 
damnum  datum  or  factum.''  This  was  the  ordi- 
nary case. 


[$  4]  3.  Dammim  Emergens.  Again  if  the  in- 
jury affected  an  estate  or  interest  already  in  exist- 
ence it  was  known  as  damnnm  emei^ens,  or  posi- 
tive damage." 

[i  5]  i.  Lncmm  Oeasans.  But  a  loss  of  pro- 
spective profits  was  termed  lucrum  cessans  or  in- 
terceptum." 

[}  6]  0.  Oanses  and  Sonrcea — ^1.  Casna.  Dam- 
num may  be  the  result  of  unforeseen  casualty  or 
misfortune  which  in  the  Roman  law  was  termed 
casus.'*  Irresistible  events  were  known  as  vis 
major,'*' which  in  the  modem  civil  law  is  termed 
force  majeure.*"  The  phrase  most  nearly  corre- 
sponding in  English  law  is  the  "Act  of  God."" 
No  reparation  is  recoverable  for  damnum  arising 
from  casus  or  vis  major." 

[$  7J  2.  Voluntary  Act  or  OmiBBion.  The  gen- 
eral rule  is  that  damnum,  caused  by  one's  volun- 
tary act  or  omission,  must  be  repaired  by  the  au- 
thor of  it.»» 


vlded  by  the  Aquillan  Law."  Bowyer 
Mod.  Civ.  L.  p.  271.  See  also  Macken- 
«le  Rom,  L.  p  270;  Sohm  Rom.  L. 
(3d  ed)  p  419  et  sea.  Damnum  was 
also  one  of  the  four  delictual  obliga- 
tions or  private  delicts  Kivlngr  rise  to 
obligation.  Galus  Inst,  lib  III;  Sohm 
Rom.  Li.  (3d  ed)  p  417  et  seq. 

Spain. — Partidas  VII  tit  XV  ley  IV; 
Escriche  Dlccionarlo  p  631. 

Louisiana. — Rev.  Civ.  Code  art  2316 
et  seq  treats  of  offenses  and  quasi 
offenses.  Compare  Edwards  v. 
Turner,  6  Rob.  3S2.  The  lllegral  selx- 
ure  and  sale  of  another's  property  la 
a  quasi  offense.  Anty  v.  Adle,  8  La. 
Ann.  490. 

Porto  Rico. — Diaz  v.  San  Juan 
Light,  etc,  Co.,  17  Porto  RJco  84,  73 
(clt  Bouvler  L.  D.]  (where  damnum 
is  defined  as  "the  loss  caused  by  one 
person  to  another,  or  to  his  property, 
either  with  the  design  of  injuring  him 
or  with  negligence  and  carelessness, 
or  by   inevitable  accident"). 

France. — Civ.  Code  art  1382  et  seq. 
retains  the  idea  of  quasi  dellts.  "The 
distinction  between  the  two  appears 
to  be,  that  offences  are  those  Illegal 
acts  which  are  done  wickedly  and 
with  the  intent  to  injure,  while 
quasi-offences  are  those  which  cause 
Injury  to  another,  but  which  proceed 
oiUy  from  error,  neglect,  or  Impru- 
dence. I  Pothler  Oblig.  No.  118.  11 
Toulller  No.  113,  114  and  116."  Ed- 
wards V.  Turner,  6  Rob.  (La.)  382, 
884.  , 

18.  Mackeldey  Rom.  L.  (Dropsle 
ed)  1  370;  Justinian  Dig.  XXXIX,  II; 
Tomklns  &  J.  Mod.  Rom.  L.  (1870) 
p  393.  "As  If  an  adjoining  house 
seemed  likely  to  fall."  Sandars  Jus- 
tinian   (Hammond  ed)    P   498. 

19.  (3alua  Inst.  IV  81,  who  says, 
however,  that  "no  one  wishes  to  pro- 
ceed by  a  legls  kctlo." 

ao.  Tomklns  &  J>  Mod.  Rom.  L. 
p  892.  "Titius  sells  a  house  to  Galus. 
The  adjoining  house  is  in  a  ruinous 
condition  and  threatens  to  fall. 
Titius  does  not  require  the  owner  of 
the  dangerous  property  to  give  se- 
curity (cautlo  damnl  Infecti).  and  be- 
fore the  house  sold  is  delivered  to 
Galus,  it  is  injured  by  the  fall  of  the 
next  house.  (}n  account  of  his  negli- 
gence in  not  requiring  security, 
Titius  must  pay  for  the  damage  sus- 
tained (D.  19,  1,  36)."  Hunter  Rom. 
L.    (4th  ed)  p  495. 

21.  "The  Praetor,  for  example,  in- 
stead of  giving  an  order  that  a  per- 
son should  be  responsible,  if  by  the 
fall  of  his  house  his  neighbour's 
property  was  Injured,  called  upon  the 
owner  of  the  ruinous  premises  to 
promise  that  he  would  be  responsible 
for  any  damage  that  might  result. 
This  procedure  seems,  at  first  sight, 
Strange.      Whether  by   the   direct   or 


by  the  circuitous  process,  the  '  free 
will  of  the  person  bound  was  equally 
disregarded.  He  was  no  more  at  lib- 
erty to  refuse  to  promise  to  be  re- 
sponsible, than  he  was  to  deny  such 
responsibility  if  it  were  directly  im- 

fiosed  upon  him.  But  It  is  much  eas- 
er  to  get  a  man  to  promise  not  to  do 
some  partlculaf  thing,  than,  when  it 
is  done,  to  acknowledge  It  to  be  wrong, 
or  to  give  compensation.  The  real 
meaning  of  the  institution  of  Judicial 
stipulation  is — the  weakness  of  the 
executive.  The  sovereign  goes  so  far 
as  to  make  his  subjects  promise  not 
to  misbehave,  but  he  is  not  strong 
enough  to  punish  them  for  acts  that 
they  have  not  themselves  condemned 
beforehand."  Hunter  Rom.  L.  p  464. 
Compare  39.  And  see  Oaius  Inst.  IV 
31. 

as.  "The  object  of  this  procedure, 
of  which  the  stipulation  was  only  a 
preliminary  and  not  indispensable 
step,  was  to  secure  compensation  for 
damage  that  might  be  done  by  a 
house  falling  down,  or  by  any  work  or 
construction  upon  any  land,  public  or 
private.  (D.  39,  2,  19,  1.)  The  grant 
or  refusal  of  the  stipulation  was  en- 
tirely in  the  discretion  of  the  Prae- 
tor, who  paid  regard  to  the  probable 
Injury  that  might  be  occasioned,  and 
not  to  the  question  whether  the  peti- 
tioner was  strictly  a  neighbour  or 
not.  (D.  39,  2,  13,  3.)  If  the  threat- 
ened damage  arises  from  anything 
on  a  man's  own  land,  or  on  which  he 
has  a  servitude,  it  is  enough  if  he 
promises  by  stipulation;  he  need  not 
give  security;  but  If  the  damage  is 
threatened  by  the  act  of  a  person  not 
owner  or  bona  fide  possessor,  he  must 
also  give  sureties.  (D.  39,  2,  30,  1; 
D.  39,  2,  18,  pr.)  The  stipulation  was 
usually  made  for  a  certain  length  of 
time,  so  that  if  no  damage  occurred 
within  that  time  the  promlser  would 
be  free.  It  was  not  considered  fair 
that  a  promise  of  this  kind  should 
hang  Indefinitely  over  a  man's  head. 
(D.  39.  2,  13,  15.)  But  at  the  end  of 
that  time  it  could  be  renewed,  if  the 
Praetor  thought  fit.  (D.  89,  2,  16.  pr.) 
A  peculiarity  of  this  Judicial  stipula- 
tion was  that  It  availed  not  only 
against  the  promlser  and  his  heirs 
(like  cgntracts  generally^,  but  against 
every  one  that  succeeded  him  in  the 
ownership  of  the  property  in  respect 
of  which  the  stipulation  was  made. 
If  the  owner  refused  to  make  the 
stipulation,  the  petitioner  was  put  In 
possession,  that  is,  had  custody  only 
(nuda  custodia)  (D.  39,  2,  15,  20); 
but  after  a  time  he  could  apply  for 
possession  (possldere),  such  as  would 
ripen  by  usucaplo  Into  ownership. 
(D.  39,  2,  IB,  21)."  Hunter  Rom.  L. 
p    465. 

as.     Bowyer   Mod.   Civ.   L.   p    312. 


See  Injunctions  128  C!yc  724]. 

a*,  [a]  "iKtordlet  0*  aHiotlbu 
Wl<lwi«1«<— The  object  of  this  Inter- 
dict Is  to  compel  the  owner  of  trees 
overhanging  his  neighbour's  land  to 
<;ut  them  down,  or  to  permit  him  to 
cut  them  down.  (D.  43,  27,  1,  2)." 
Hunter  Rom.  L.   (4th  ed)  p  338. 

[b]  Actio  •ana  i^wvla  tattuaomt— 
This  action  Is  not  in  rem  but  in 
personam,  against  him  that  has  made 
any  construction  that  threatens  dam- 
age to  his  neighbour  in  respect  of 
rain  water.  (D.  39,  3,  6,  6;  D.  39,  3,  1, 
1.)  Hunter  Rom.  L.  (4th  ed)  p 
333.  Compare  Mackeldey  Rom.  L. 
(Dropsle  ed)    {   295. 

36.  Mackeldey  Rom.  L.  (Dropsle 
ed)  p  370;  Sandars  Justinian  (Ham- 
mond ed)  p  498.  "Damnum  injuria 
datum  means  wilful  or  negligent 
damage  to  corporeal  property."  Sohm 
Rom.  L.  (3d  ed)  p  419.  "Damnum 
injuria  datum  is  the  damage  sus- 
tained from  the  wrongful  destruction 
of,  or  injury  to,  property."  Macken- 
zie  Rom.    L.    p   270. 

96.  Justinian  Dig.  .HI,  XXXIX,  II; 
Mackeldey  Rom.  L.  (Dropsle  ed)  {  370. 

87.  Justinian  Dlg.IKXDXLIII, VII; 
Mackeldey  Rom.  L.  (Dropsle  ed)(  370. 

as.  Mackeldey  Rom.  L.  (Dropsle 
ed)    t    372. 

as.  Bowyer  Mod.  Civ.  L.  p  174.  See 
Vis  Mayor   [40  Cyc  213]. 

ao.     SpaiiL — Cnv.  Code  art  457. 

Louisiana. — Rev.  Civ.  Code  art  156 
(14)- 

Philippines. — Civ.  Code  apt  467. 

Porto  Rico. — Civ.   CoAe  {   459. 

Prance. — Civ.  Code  arts  1148,  1780 
et  seq. 

31.     See  Act  of  Ood  1  C.  J.  p  1172. 

Sa.  Roman  Law. — Mackeldey  Rom. 
L.  (Dropsle  ed)  i  872. 

"With  regard  to  those  Irresistible 
events  which  Galus  denominates  vis 
major,  and  generally  those  which 
cannot  be  resisted,  the  general  rule  of 
Ulplan  is  observed  that  no  man  Is 
liable  for  their  eftects.  And  it  Is  tbe 
same  with  fortuitous  events  which 
could  not  be  foreseen.  But  this  Ir- 
responsibility is  limited  by  Ulplan 
to  events  quse  sine  culpa  accldunt, 
and  the  same  exception  Is  made  by 
Galus,  who  says,  if  I  lend  you  plate 
to  give  a  supper,  and  you  carry  it  on 
a  Journey,  In  that  case  If  it  be  lost 
by  an  irresistible  event,  you  are  re- 
sponsible. On  the  same  principle  are 
founded  the  decisions  in  the  Pandects, 
that  after  a  delay  to  deliver  a  thing 
which  Is  due,  the  party  guilty  of  de- 
lay is  liable  for  even  fortuitous  and 
Irresistible  events."  -  Bowyer  Mod. 
Civ.   L.  pp   174.  176. 

Louisiana. — Rev.  C9v.  Code  art 
1933    (2) 

France. — Civ.  (3ode  art  1148. 

33.    Roman   Law. — "Let  accidental 


For  Ifttar  oMies,  derelopaMata  and  oluuwea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


DAMNUM  ABSQUE  INJURIA— DANCE  HOUSE 
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DAlOnTM  ABSQUE  INJUBIA.^  Literally  "A 
loss  without  an  injury. "  '*  It  is  a  phrase  used  to 
describe  a  loss  arising  from  acts  or  conditions 
which  do  not  create  a  ground  of  legal  redress." 
The  idea  eonttuned  in  the  phrase  is  expressed  more 
explicitly  in  the  maxim,  Ex  damuo  sine  injuria  non 
oritur  actio.*^ 

DAJOraH  ABSQUE  INJUSIA  ESSE  PO- 
TEST." 

DAlOniM  FATALE.  la  civil  law,  damages 
caused  by  a  fortuitous  event  or  inevitable  accident.** 
The  civilians  included  in  the  phrase  "damnum  fa- 
tale"  all  those  accidents  which  are  summed  up  in 
the    common-law   expressions,  "  'Act  of  God,'  or 


'public  enemies,'  "  ^*'  although,  perhaps,  it  embraeed 
some  which  would  not  now  be  admitted  as  oceiir- 
ring  from  an  irresistible  foree.*^ 

DAMirUM  PB.SDI0TX7M  ET  MALUM  SEC- 
UTUM  A  very  pregnant  and  reasonable  ground 
of  suspicion.*' 

DAMNUM  BEI  AMISS.£.  In  the  eivil  law,  s 
loss  arising  from  a  payment  made  by  a  party  in 
consequence  of  an  error  of  law.*' 

DAMNX7M  SINE  HTJUKIA  ESSE  POTEST.««  . 

DAMS.*<> 

DANOE  HOUSE.  A  place  maintained  for  pro- 
miscuous and  public  dancing.*^ 


damage  done  to  another  be  repaired 
by  tilm  who  is  In  fault."  Twelve 
Tables  VIII  6;  Mackensle  Rom.  L. 
(7th  ed)  p  208. 

Spain. — CiT.  Code  arts  109S,  1902 
et  seq.  Sentence  Supr.  Trib.  March  7, 
1»02,    93  Jur.  ClT.  891. 

Louisiana. — Rev.  Civ.  Code  arts 
2315.  2316;  Anty  v.  Adle,  9  La.  Ann. 
490:  Spofford  v.  Femberton,  12  Rob. 
162:  Edwards  v.  Turner,  6  Rob.  382; 
Keith  V.  Mackay,  5  Rob.  277,  278; 
Hopkins  v.  Van  Wlckle,  2  Lia.  Ann. 
143;    Vallette  v.  Patten,  9  Rob.  367. 

Philippine. — Civ.  Code  arts  1093, 
1902  et  seq:  Novo  v.  Ainsworth,  26 
Philippine  380;  Samson  v.  Dionisio,  11 
Philippine  588;  Uy  Piaoco  v.  Osmefia, 
9  Philippine  299,  308;  Almeida  T. 
Abaroa.    8   Philippine   178.    182. 

Porto  Rico. — Civ.  Code  |{  1060. 
1803. 

Argentina. — Civ.  Code  art  1148. 

Austria. — Civ.  Code  art  1296. 

Belgium. — Civ.  Code  arts  1382,  1388. 

Bolivia. — Civ.  Code  art  966. 

Chill. — Civ.  Code  art   2314. 

Colombia. — Civ.  Code  art  2314. 

Costa  Rica. — Civ.  Code  art  1046. 

Ecuador. — Civ.  Code  art  2296. 

France. — Civ.  Code  arts  1382,  1388. 
"Those  articles  comprehend,  all  acts 
of  man  whatever,  which  cause,  im- 
mediately and  by  themselves,  dam- 
age to  another."    11  TouUier  No.  117. 

Germany. — Civ.  Code  art  823. 

Guatemala. — Civ.  Code  art  2277  (1). 

Honduras. — Civ.  Code  art  1888. 

Italy.— Civ.  Code  arts   1151,   1162. 

Japan. — Civ.  Code,   art   709. 

Mexico. — Civ.   Code  arts   1468-1481. 

Netherlands. — Civ.  Code  art  1401. 

Peru. — Civ.  Code  art  2121. 

Portugal. — Civ.  Code  art  2361. 

Swltserland. — Code  Obi.  art  6. 

Venezuela. — Civ.  Code  art   1122. 

34,  Baaumm  ahaaii*  inJnrUi  By: 
Act  of  God  see  Carriers  f  132;  Neali- 

gence   [29   Cyc   441];   Sbippihg   [36 

Cyc    238]. 
Adjoining    landowner    see    Adjoining 

Landowners    {   4. 
Change    of    grade    of    highway    see 

Highways   [37  Cyc  240]. 
Competition    In    business    see    Trade- 
Marks.    Trade-Names,    and    Unfair 

Competition  [38  Cyc  796]. 
Construction  see   Municipal   Corpora- 
tions  [28  Cyc  1065];  Railroads  [S3 

Cyc    351]. 
Diminution   of  flow   of  water   due   to 

cutting  of  trees  by  riparian  owner 

see  'Waters  [40  Cyc  607]. 
Discretionary  act  of  officer  see  OIH- 

cers    [29   Cyc   1442]. 
Diversion    of   water   see   Waters    HO 

Cyc  629]. 
Gxerclse  of  power  of  eminent  domain 

see  Eminent  Domain  [15  Cyc  543]. 
Institution    of   action    or   prosecution 

see  Malicious  Prosecution   [26  Cyc 

20]. 
Municipal  Corporation  see  Municipal 

Corporations  [28  Cyc  1066]. 
Natural  cause  see  Nuisances  [29  Cyo 

1156]. 
Obstruction  of  light  and  air  see  Ad- 
joining Landowners  99  79-81. 
Operation   of   railroad   see   Railroads 

[33  Cyc  842], 
Parliament    see    Nuisances    [29    Cyo 

1201]. 
Privileged   communication  see   Libel 


and  Slander  [25  Cyc  376]. 
Public  enemy  see  Carriers  {  133. 
Right  of  action  for  see  Actions  ii  67- 

cs. 

See  generally  Act  of  God  1  C.  J.  p 
1172;  Damages  (13  Cyc  13]. 

35.  Marbury  v.  Madison,  1  Cranch 
(U.  S.)  137,  164,  2  L.  ed.  60;  Hession 
V.  Wilmington,  (Del.)  27  A  830,  834; 
Gadsden  v.  Georgetown  Bank,  39  8.  C. 
L.    336,    345. 

36.  Marbury  v.  Madison,  1  Cranch 
(U.  8.)  137,  163,  2  L.  ed.  60. 

[a]  BlackstDa*  Hurai  "If  I  can 
prove  the  tradesman  a  bankrupt,  the 
physician  a  quack,  the  lawyer  a 
knave,  and  the  divine  a  heretic,  this 
will  destroy  their  respective  actions: 
for  though  there  may  be  damage 
sufficient  accruing  from  it,  yeti  if 
the  fact  be  true.  It  is  damnum  absque 
injuria  (damage  without  injury);  and 
where  there  is  no  injury,  the  law 
gives  no  remedy.  And  this  is  agree- 
able to  the  reasoning  of  the  civil 
law."     3  Blackstone  Comm.  p    126. 

[b]  AppHoattena  of  prinolpl*, — 
Hough  v.  Western  Transp.  Co.,  8 
Wall.  (U.  S.)  20,  36,  18  L.  ed.  126 
[quot  Rundell  v.  La  Campagnle  Gen- 
erale  Transatlantique,  100  Fed.  656, 
667,  40  <X;a  626.  49  LRA  92];  .Mar- 
bury v.  Madison,  1  Cranch  (U.  S.)  137, 
164,  2  L  ed.  60;  Natoma  Water,  etc- 
Cor  V.  Hancock,  101  CslI.  42,  60,  31  P 
112,  36  P  334;  Reardon  v.  San  Fran- 
cisco, 66  Cal.  492,  604.  6  P  317,  66 
AmR  109;  New  York,  etc.,  R.  C3o.  v. 
Bridgeport  Tract.  Co..  66  Ck>nn.  410, 
32  A  953,  29  LRA  367:  Parker  v. 
Griswold.  17  Conn.  288.  302.  42  AmD 
739;  Hession  v.  Wilmington.  (Del.) 
27  A  830,  834;  Austin  v.  Augusta,  etc., 
R.  Co.,  108  Ga.  671,  676,  34  SE  862,  47 
LRA  766;  Irwin  v.  Askew,  74  Ga. 
681,  685/  National  Bxch.  Bank  v. 
Sibley.  71  Ga.  726,  734;  Rlgney  v. 
Chicago,  102  in.  64,  80;  Coffey  County 
V.  Venard,  10  Kan.  95,  99;  C^ase  v. 
Sllverstone,  62  Me.  176,  176,  16  AmR 
419;  Peters  v.  Van  Lear,  4  Gill  (Md.) 
249,  265;  Parker  v.  Boston,  etc.,  R. 
Co.,  3  Cush.  (Mass.)  107,  114,  60 
AmD  709;  Gottschalk  v.  Chicago,  etc., 
R.  Co.,  14  Nebr.  660.  667,  16  NW  476, 
17  NW  120;  Nebraska  City  v.  Lamp- 
kin,  6  Nebr.  27,  32;  Stuhr  v.  C^irran, 
44  N.  J.  L.  181,  191,  43  AmR  363; 
Otlzinger  v.  Saugerties  Water  Co..  66 
Hun  178,  174,  21  NTS  121  [cit 
Bouvler  L.  D.];  Jones  v.  Erie,  etc., 
R.  Co.,  161  Pa.  30,  47,  25  A  134,  31 
AmSR  722,  17  LRA  768  [clt  Pennsyl- 
vania R.  Co.  v.  Marchant,  119  Pa. 
541,  669.  13  A  680,  4  AmSR  669; 
Pennsylvania  R.  Co.  v.  Lippincott, 
116  Pa.  472.  484.  9  A  871,  2  AmSR 
618];  Pennsylvania  Coal  (So.  v.  San- 
derson, 113  Pa.  126.  146,  6  A  463,  67 
AmR  445:  Pennsylvania  R.  Co.  v. 
Miller,  112  Pa.  34,  41,  3  A  780;  Gram- 
llch  V.  Wurst,  86  Pa.  74,  79,  27  AmR 
684;  Shrunk  v.  Schuylkill  Nav.  Co.  14 
Serg.  &  R.  (Pa.)  71.  82  [quot  Penn- 
sylvania R.  Co.  V.  Lippincott,  supra]; 
Hasbrouck  v.  New  Tork,  etc.,  R.  Co., 
1  Pa.  C.  PI.  166;  Com.  v.  Kingston 
Coal  Co.,  6  Kulp  (Pa.)  241,  249  [clt 
1  Dillon  Mun.  Cforp.  i  141];  Gadsden 
V.  Georgetown  Bank,  39  S.  C.  L.  336, 
346;  Alexandria,  etc..  R.  Co.  v. 
Paunce.  31  Gratt  (72  Va.)  761.  764; 
Graham  v.  Pierce,  19  Gratt.  (60  Va.) 


28,  47,  100  AmD  668;  Transportation 
C^o.  v.  Standard  Oil  (>>.,  60  W.  Va. 
611,  616,  40  SE  591,  66  LRA  804; 
Shenandoah  Valley  R.  Co.  v.  Shep- 
herd, 26  W.  Va.  672,  681;  Spencer  ▼. 
Point  Pleasant,  etc.,  R.  C:o.,  23  W.  Va. 
406,  432;  Wisconsin  Tel.  Co.  v. 
Comm..  162  Wis.  383,  389,  166  NW 
614,  LRA1916E  748  [cit  Cyc);  Keeble 
v.  Hlckerlnghall,  3  Salk.  9,  10,  91 
Reprint  659. 

37.  Plggott  Torts  123.  See  also 
Actions  (  67. 

38.  A  maxim  meaning  "There  is 
such  a  thing  as  damage  without  in- 
Jury."     Morgan   Leg.   Max.  v 

39.  Bouvier  L.  D. 

40.  Thickstun  v.  Howard,  '  8 
Blackf.  (Ind.)  535,  686.  See  also 
Hays  V.  Kennedy,  41  Pa.  378,  381,  3&2, 
80  AmD  627  (where  the  court  com- 
pares the  phrase  "Act  of  God"  with 
"the  Roman  terms,  fatallter,  divlni- 
tus,  casus  fortultus,  damnum  fatale, . 
all  of  which  originally  referred  to  the 
Intervention  of  the  gods.  In  the  sense 
that  the  appropriate  human  agency 
was  powerless");  Morse  v.  Slue,  1 
Vent.  238,  86  Reprint  158  [quot  Hays 
V.  Kennedy,  supra]  (where  the  court, 
per  Hale,  C.  J.,  classes  pirates, 
storms,  etc.,  as  damnum  fatale);  and 
generally  Accident  1  C.  J.  p  380;  Act 
of  God   1   C.    J.   p   1172;   Casualty   11 

C.  J.  P  29;  C^suB  Fortultus  11  C.  J. 
p  31;  Chance  11  C.  J.  p  279;  Inevita- 
ble Accident  [22  (Tyc  499];  Vis  Major 
[40  Cyc  213]. 

[a]  BobbMT  inelBa*dv~"The  civil 
law  treated  .  .  .  robbery  ...  as  dani- 
num  fatale."  King  v.  Shepherd,  14  F. 
Caa.  No.  7.804,  3  Story  849,  367. 

«:  Thickstun  v.  Howard,  8  Blackf. 
(Ind.)    636,    536. 

43.  Burrlll  Clrc.  Ev.  [3d  ed.]  333-^ 
336  [quot  State  v.  Crawford,  9A  Mo. 
74.  79,  12  SW  364  (relating  to  cir- 
cumstantial evidence)].  See  gener- 
ally Criminal  Law  {  1034  et  seq. 

43.  Burrlll  L.  D.  [cit  1  Mackeldey 
Civ.  L.  p  164  1  165]. 

44.  A  maxim  meaning  "There  may 
be  damage  or  Injury  inflicted  without 
any  act  of  injustice."    Cyclopedic  !•. 

D.  [clt  Lofrt  Max]. 

45.  See  Dam  ante  p  696;  and  gen- 
erally Waters  [40  Cyc  666-692]. 

48.  State  |r.  Rosenfleld,  111  Minn. 
301,  303,  12?  NW  1068,  187  AmSR 
657,  29  LRANS  331.  See  generally 
Disorderly  Houses   [14  Cyc  479]. 

[a]  Pnbllo  danolwg. — Dancing  up- 
on a  tight  rope,  and  keeping  time  to 
music  with  the  feet  on  the  back  of  a 
horse  going  around  a  circus  ring,  do 
not  amount  to  dancing  within  an  act 
which  provides  that  "no  house,  room. 
or  other  place  .  .  .  shall  be  kept  or 
used  for  public  dancing,  music,  or 
other  public  entertainment  of  the  like 
kind,  without  a  license."  If  the  danc- 
ing and  music  were  essential  parts 
of  the  entertainment,  and  not  merely 
subsidiary  to  the  general  perform- 
ance, the  above  acts  would  be  In- 
cluded In  the  meaning  of  the  term 
dancing.  Defendant  having  been  con- 
victed in  the  court  below,  th^  case 
was  remitted,  as  It  could  not  be  seen 
from  the  case  stated  whether  the  Jus- 
tices before  whom  the  case  was  tried 
thought  that  music  and  dancing  wefft 
an  essential  part  of  the  circus  per- 


U26     [17  C.  J.] 


DANGER— DANGEROUS 


.  "OiXQiEB,."    The  word  "danger"  ia  the  equiva- 
lent of  jeopardy;**  peril.*" 

DAKaEBOTTS.*"    Attended    with    danger;*^    at- 
tended or  beset  with  dangers;"*  involving  or  ezpos- 


fMrmance,  or  whether  they  convicted 
defendant  on  the  ground  that  any 
music  or  dancing  brought  the  case 
within  the  statute.  Quagltenl  v.  Mat- 
thews, 6  B.  ft  B.  474,  4S1,  118  BCL 
474.  lii  Reprint  1270.  See  also  Thea- 
ters and   Shows    [38    Cyc  269-262]. 

[b]  An  open  air  fla noiwy  p«TUlon 
In  a  private  amusement  park  con- 
ducted for  profit  Is  not  a  "dance  hall," 
within  New  Orleans  City  Charter  | 
21,  as  amended  by  Act  (1S04)  No.  99, 
providing  that  the  city  council  shall 
not  grant  any  privilege  for  the  open- 
ing of  any  barroom,  saloon,  concert 
aaloon,  or  dance  hall,  except  upon  the 
written  consent  of  a  majority 
of  the  property  holders  with- 
in a  certain  radius.  Israel  v. 
New  Orleans,  130  La.  980,  985,  B8  S 
850  (where  the  court  said:  "The  fact 
that  this  statute  does  not  aim  at  the 
dancing  nor  the  music,  either  to- 
gether or  apart,  but  to  the  objection- 
able concomitants- of  the  'dance  hall' 
as  usually  conducted  In  cities.  Is  in- 
dicated by  the  words  by  which  we 
<Ind  this  term  'dance  hall'  accompan- 
ied In  this  statute,  namely,  'barroom, 
«aloon  and  concert  hall' '  ). 

47.    9«V«ri 
Am  Justification  for: 

Carrying  weapon  see  Weapons  [40 

Cyc  868]. 
Killing  another  in  self-defense  see 
Homicide  [21  Cyc  8121. 
Constituting  duress  see   Contracts    { 

SIO  et  seq. 
Duty  to  avoid  or  discover  see  Negli- 
gence   [29   Cyc   513.    516]. 
Oround  for  abatement  of  nuisance  see 

Nuisances  [29  Cyc  1193]. 
Knowledge  of  as  affecting  negligence 
or  contributory  negligence  see  Neg- 
ligence [29  Cyc  430,  523,  641,  577, 
607,  637,  651];  Railroads  [33  Cyc 
986.  1086]. 
Necessity  of  warning  against  obvious 

see  Negligence   [29  Cyc  474]. 
Of    death    as    ground    for    admitting 
dying  declaration  see  Criminal  Law 
[12   Cyc  432]. 
Opinion  evidence  as  to  see  Bvldence 

[17  Cyc  72,  107]. 
Railroad  tracit  as  notice  of  see  Rail- 
roads  [33  Cyc  824]. 
Termination  of  as  affecting  liability 
for    general    average    contribution 
see  Shipping  [36  Cyc  395]. 
To  saved  property  as  basis  for  sal- 
vage   claim    see    Salvage    [35    Cyc 
765]. 
Unanticipated   as   affecting   contribu- 
tory negligence  see  Negligence  [29 
Cyc  620]. 

[a]  The  twm  la  •  relative  one, 
and  in  the  general  law  of  negligence 
includes  such  contingent  harm  or  in- 
Jury  as  reasonable  prudence  ought  to 
foresee  and  provide  against  as  prob- 
ably in  prospect.  Drennen  Co.  v.  Jor- 
dan,  181  Ala.   570.   573,  61   S  938. 

[b]  "Apparent  danger."— Hill  v. 
Rdgers,  2  Iowa  67.  69;  Sloan  v.  Pierce, 
74  Kan.  66,  68.  86  P  812.  See  also 
Apparent  3  C.  J.  p  253  note  67. 

"Appearanoe  of  danger"  see  Ap- 
pearance 4  C.  J.  p  1310  note  26. 

"Appreciation  of  danger"  see  Ap- 
preciate 4  C.  J.  p  1410  note  13  [a]. 

••Averting  danger"  see  Avoid  6  C. 
J.  p  874  note  46  [b]. 

Xxposnr*  to  nnnecesiary  daafer 
see    Exposure    [19    Cyc    21]. 

"Dnmadlat*  danger"  see  Immedi- 
ate   [21    Cyc   1730    note    5]. 

[c]  "Tmminent  and  absolnte"  dan- 
ger.—The  Urko  Mendi,  216  Fed.  427, 
429. 

[d]  "Timnlnent  danger." — London 
V.  Grand  Trunk  R.  Co.,  32  Ont.  L.  642, 
657.  See  also  Imminent  [21  Cyc  1736 
note    82]. 

"Knowledgw  of  danger"  see  Knowl- 
edge  [24  Cyc  807  note  43]. 

Jbatent  danger  see  Latent  [25  Cyc 
162]. 


Fatent  dang*'  see  Patent  [SO  Oyo 
802  note  41]. 

Seal  daamr  see  Real  [38  Cyc 
1666]. 

Beasonable  danger  aee  Reasonable 
[38  Cyc  1563  note  80]. 

Beaming  dangaf  eee  Seeming  [36 
Cyc    1370]. 

Unavoidable  danger  aee  Unavoid- 
able   [39   Cyc   666   note   45]. 

[e]  "Tolnntary  •nposor*  to  wip 
neoeasary  danger."— Canadian  R.  Ace 
Ins.  Co.  v.  McNevln,  32  Can.  S.  C. 
194     199     201 

48.     U.  8.  V.  Mays.  1  Ida." 763,  770. 

[a]  'Vaafcr  of  being  anapendsd, 
dlaoontinned,  or  forfettad." — ^A  les- 
see's covenant,  in  a  lease  of  a  publlo 
house,  that  he  will  not  do  nor  suffer 
anything  whereby  the  license  may 
be  "in  any  danger  of  being  suspended, 
discontinued,  or  forfeited,"  is  not 
broken  by  his  being  convicted  of 
selling  drink  after  hours,  if  the  con- 
viction is  not  Indorsed  on  the  license. 
Fleetwood  v.  Hull,  23  Q.  B.  D.  85,  38. 

48.  U.  S.  V.  Mays,  1  Ida.  763,  770; 
Pandorf  v.  Hamilton,  17  Q.  B.  D. 
670,    675. 

60.    Sangeronai 
Act  as  raising  duty  to  warn  aee  Neg- 
ligence [29  Cyc  474]. 
Crossing  see  Railroads  [33  Cyc  9251. 
Speed,  opinion  evidence  as  to  see  Bvi- 

dence  [17  Cyc  107]. 

saagerona  agency: 
Animal  see  Animals  {{  479-483. 
Degree   of   care   required   of   persons 

using  or  furnishing  see  Master  and 

Servant  [26  Cyc  1112];  Negligence 

[29    Cyc   460]. 
Electricity    see    Electricity    [16    Cyo 

466]. 
Explosive  see  Explosives  [19  Cyo  4]. 
Gas  see  Gas   [20  Cyc  1153]. 
Insane  person  see  Insane  Persons  [22 

Cyc  1104]. 
Keeping  and  use  of  see  Fire  Insur- 
ance [19  Cyc  734]. 
Liability  of  adjoining  landowner  for 

keeping  see  Adjoining  Landowners 

iS  27,  28. 
Motor  vehicle  see  Motor  Vehicles  [28 

Cyc  261. 
Municipal   regulation   of   use   of  see 

Municipal    Corjwrations     [28    Cyc 

713]. 
Nuisance     see     Nuisances     [29     Cyo 

1193]. 
On  highway  see  Highways   [37  Cyo 

276]. 
Railroad   see   Railroads    [33   Cyc   1]. 
Steam   see   Steam    [36   Cyc   1260]. 
Street  railroad   see   Street   Railroads 

t36  Cyc  1473]. 
tangerons  bnlldlngt 

As  nuisance  see  Nuisances  [29  Cyc 
1171]. 

Destruction  of  see  Health  [21  Cyo 
402];  Municipal  Corporations  [28 
Cyc  771]. 

Master's  liability  for  furnishing  as 
workplace  for  servants  see  Master 
and  Servant  [26  Cyo  1097]. 

Negligence  in  maintaining  see  Negli- 
gence [29  Cyc  466]. 
Dangerous  weapon: 

Generally  see  Weapons  [40  Cyc  861]. 

Assault  with  see  Assault  and  Battery 
9    213;    Homicide    [21    Cyo    784]. 

Carrying  see  Carrying  Arms  or  Car- 
rying Weapons  10  C.  J.  p  1248; 
Weapons    [40  Cyc  854]. 

Concerted  display  of  as  riot  see  Riot 
[34   Cyc   1774]. 

Description  of  In  Indictment  see  As- 
sault and  Battery  S  283;  Homicide 
[21  Cyc  845.   863].  _ 

Homicide  with  see  Homicide  [21  Cyc 
825]. 

Pointing   firearm   as  assault  see  As- 

.  sault  and  Battery  J  177. 

Presumption   of  malice   from   use  of 
aee   Homicide   [21   Cyc  878]. 
51.    West    V.    Ward,    77    Iowa   323, 

325.  42  NW  309,  14  AmSR  284. 
[a]     Bangerona  •mbaakmait.— (1) 


ing  to  danger;**  full  of  ri«k;**  fall  of  risks,  caus- 
ing danger;**  liable  to  inflict  injury  or  harm;'* 
likely  to  harm;*'  hazardous;''^  perilous;"  unsafe ;*° 
the  opposite  of  and  contradistinguished  from  safe;*' 


A  cu(  resulting  from  the  construction 
of  a  highway  at  a  lower  level  than 
the  adjacent  land  is  not  a  "dangerous 
embankment"  within  the  meaning  of 
L.  (189S)  c  59  i  1,  providing  that 
"towns  are  liable  for  damages  hap- 
pening to  any  person,  his  team  or 
carriage,  traveling  upon  a  bridge,  cul- 
vert, or  sluiceway,  or  dangerous  em- 
bankments and  defective  railings,  up- 
on kny  highway,  by  reason  of  any  ob- 
struction, defeat,  insufficiency,  or 
want  of  repair  of  such  bridge,  cul- 
vert, or  sluiceway,  or  dangerous  em- 
bankments and  defective  railings, 
which  renders  It  unsuitable  for  the 
travel  thereon."  Miner  v.  Hopkinton. 
73  N.  H.  232,  60  A  433.  <2)  Steps 
which  furnish  a  means  of  descent 
from  a  sidewalk  to  the  adjacent  road- 
way, and  which  are  not  provided 
with  a  railing  for  the  support  of  pe- 
destrians, do  not  constitute  a  "dan- 
gerous embankment  and  defective 
railing"  within  the  meaning  of  the 
same  statute.  Wentworth  v.  Pltta- 
fleld,   '73  N.  H.  358,  62  A  218,   219. 

[b]  "Vnaonnd  and  daairerons." — 
The  terra  as  applied  to  a  city  side- 
walk, may  mean .  so  rotten  as  to  be 
dangerous.  Therefore  a  notice  speci- 
fying that  the  walk  was  "unsound 
and  dangerous"  was  held  to  sufficient- 
ly  notify  the  city  that  the  walk  was 
defective.  Van  Frachen  v.  Ft.  How- 
ard, 88  Wis.  670.  673,  60  NW  1082. 
See   also   infra    text   and   note    66. 

[c]  "Saagerona  iflaoe."— -Fernan- 
des  V.  Sacramento  City  R.  Co.,  62 
Cal.  45,  48.  See  also  text  and  note 
81. 

52.  Webster  D.  [quot  Hanson  v. 
Anamosa,  177  Iowa  101,  110.  158  NW 
591;  Boyle  v.  I^ahanoy  City.  19  Pa. 
Co.  195,  197;  Texas,  etc,  R.  Co.  v. 
Mother,  6  Tex.  Civ.  A.  87,  »S,  24  SW 
79]. 

58.  Century  D.  [quot  Hanson  v. 
Anamosa,  177  loyra  101,  158  NW  691, 
595]. 

5L  Century  D.  [quot  Hanson  v. 
Anamosa,  177  Iowa  101,  110,  168  NW 
591];  Webster  D.  (quot  Boyle  v.  Ma- 
hanoy  City,  19  Pa.  Co.  196.  197; 
Texas,  etc,  R.  Co.  v.  Mother,  6  Tex. 
Civ.  A.  87,  98,  24  SW  79];  West  v. 
Ward,  77  Iowa  323,  825,  42  NW  309. 
14   AmSR   284. 

88.  Webster  D.  [quot  Hanson  v. 
Anamosa,  177  Iowa  101.  168  NW  691. 
696]. 

58.  Century  D.  [quot  Hanson  v. 
Anamosa,  177  Iowa  101,  168  NW  691, 
595]. 

B7.  Webster  D.  [quot  Hanson  v. 
Anamosa,  177  Iowa  101,  168  NW  691, 
695].  „ 

58.  Webster  D.  [quot  Hanson  v. 
Anamopft,  177  Iowa  101,  158  NW  591. 
595;  Boyle  v.  Mahanoy  City',  19  Pa. 
Co.  195,  197;  Texas,  etft.,  R.  Co.  v. 
Mother.  5  Tex.  Civ.  A.  87,  93,  24 
SW   79]. 

69.  Webster  D.  [quot  Hanson  y. 
Anamosa.  177  Iowa  101,168  NW  591, 
595;  Boyle  v.  Mahanoy  City,  19  Pa. 
Co.  195,  197;  Texas,  etc.,  R.  Co.  v. 
Mother,  5  Tex.  Civ.  A.  87.  93.  24  SW 
79];  West  v.  Ward,  77  Iowa  323,  3!o, 
42   NW  309,   14  AmSR   284. 

60.  Century  D.  [quot  Hanson  v. 
Anamosa,  177  Iowa  101.  110.  158  NW 
591];  Webster  D.  [quot  Hanson  v. 
Anamosa,  supra:  Boyle  v.  Mahanoy 
City.  19  Pa.  Co,  195,  197;  Texas,  etc.. 
R.  Co.  V.  Mother.  5  Tex.  Civ.  A.  87. 
93,  24  SW  79];  Houston,  etc.,  R.  Co. 
V.  Smallwood,  (Tex.  Civ.  A.)  171  SW 
292,  294;  Coates  v.  Canaan,  51  vt. 
131    137. 

61.  Coates  v.  Canaan,  51  Vt.  181. 
187  [quot  Hanson  v.  Anamosa,  177 
Iowa  101.  110.  158  NW  591].         _  ^ 

[a]  "lolarably  aafe"  contrasted 
with  "aotnally  dangarona." — In  an 
action    against    a    railroad    company 


For  latw  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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deadly.**  The  word  as  applied  to  applianees  and  in- 
strumentalities furnished  by  a  master  to  his  servant 
has  been' held  to  be  synonymous  with  "tiot  reason* 
ably  safe.  "•» 

Dangerona  allnrement.  A  phrase  used  in  the  lav 
of  negligence  relating  to  minors.*^ 

Dangerous  and  enticiiig  macUne.  One  which, 
when  seen,  would  inevitably  and  infallibly  allure 
children  to  come  upon  it  for  the  purpose  of  playing 
upon  it,  and  the  hatural  and  probable  result  of 
aueh  play  would  be  the  injury  of  the  child.** 

Dangerous  and  unsafe.  The  equivalent  of  not 
reasonably  safe." 

Dangerous  animaL*^  A  term  not  limited  to  such 
animals  as  are  dangerous  to  mankind,  but  which 
will  include  also  those  that  are  dangerous  to  other 
animals.'*  ' 


for  injuries  to  an  employee,  a  track 
repairer  testified  that  he  thougbt 
that  he  had  made  the  track  tolerably 
safe  for  use  while  the  ground  re- 
mained froien.  This  was  held  not  to 
exempt  the  company  from  liability. 
The  court  said:  "Perhaps  he  did. 
After  he  repaired  It,  many  trains  ran 
over  it  safely  before  one  was 
wrecked.  A  large  percentage  of  the 
chances  was  therefore  In  favor  of 
safety,  and  that  Is  probably  what 
Mr.  Foisom  means  by  the  term  toler- 
ably safe.'  But  that  is  not  the  rea- 
sonably safe  condition  required  by 
law.  'Tolerably  safe'  and  'actually 
dangerous'  are  not  necessarily  con- 
flicting terms;  Indeed,  the  former  fre- 
quently, perhaps  usually,  implies  the 
latter.  To  illustrate:  It  is  a  danger- 
ous act  to  stand  on  the  brink  of 
Table  Rock  and  gaze  Into  the  tur- 
bulent waters  of  the  Niagara;  yet,  be- 
cause hundreds  of  thousands  of  peo- 
ple have  done  so  safely  and  only  a 
few  have  been  precipitated  into  the 
abyss  beneath,  the  act  is  tolerably 
aafe."  Stetler  v.  Chicago,  etc,  B. 
Co..   49  Wis.   609,  619,   6  NW  803. 

ea.  State  V.  Larktn.  24  lio.  A.  410. 
411. 

63.  Rlgsby  V.  Oil  Well  Supply  Co., 
130  Ho.  A.  128,  108  SW  1128,  1131; 
Squlera  v.  Kansas  City,  100  Mo.  A. 
628,  631,  75  SW  194.  See  also  Mas- 
ter and  Servant  [26  Cyc  1097  et  seq]. 

[a]  "Oombnatible  or  iaagvionB  nut- 
tMdals." — ^Rex  v.  McGregor,  4  Ont.  Li. 
198,  202.  See  also  Combustible  11 
C.  J.  p  1231. 

64.  Akron  Waterworks  Co.  v. 
Swarts.  28  Oh.  Clr.  Ct.  627,  633 
(where  it  was  said  that  the  mere 
existence  of  a  body  of  water,  natural 
or  artificial,  does  not  amount  to  a 
dangerous  allurement  to  children  so 
as  to  bring  It  within  the  rule  and 
the  owner  thereof  Is  under  no  more 
obligation  to  Infant  trespassers  in 
respect  thereto  than  to  adults).  See 
also   infra   text  and   note   65. 

65.  Walsh  V.  Fitohburg  R.  Co.,  145 
N.  Y.  301.  307,  39  NE  1068,  45  AraSR 
615,  27  LRA  724  [quot  Travell  v. 
Bannerman,  71  App.  Dlv.  439,  441,  75 
NYS  866].  See  also  supra  text  and 
note  64. 

66.  Hall  V.  St.  Joseph.  163  Mo.  A. 
214,   221,  146  SW  458. 

[a]  Thns  where  a  pedestrian  sued 
for  injuries  sustained  by  his  coming 
In  contact  with  the  tongue  of  a 
wagon  left  in  a  city  street  at  night, 
an  Instruction  that.  If  the  street,  by 
reason  of  the  existence  of  the  wagon 
and  the  tongue  thereon,  was  rendered 
"dangerous  and  unsafe,"  etc.,  was  not 
objectionable  as  imposing  a  greater 
duty  on  the  city  than  the  law  re- 
quired, the  words  "dangerous  and 
unsafe"  being  equivalent  to  a  state- 
ment that  the  street  was  not  there- 
by "reasonably  safe."  Hall  v.  St. 
Joseph.  163  Mo.  A.  214,  221,  146  SW 
458,    461. 

67.  Jtuagtnmm  aalmal: 
Generally  see  Animals    JJ    479-483. 
As   nuisance   see   Nuisances    [29   Cyc 

1171]. 


•8.  WlUlams  v.  Richards,  [1*07] 
2  K.  B.  88  (holding  that  a  dog  is  dan- 
gerous within  the  English  Dogs'  Act 
where  It  appears  that  It  has  attacked 
and  killed  sheep).  See  also  Animals 
li  479-483. 

69.  Atlantic  Dock  Co.  v.  Libby,  45 
N.   Y.   499,   503. 

[a]  A  ilMVamr,  used  for  the 
manufacture  of  resin  oil,  was  a  dan- 
gerous business,  within  the  covenants 
of  a  deed  prohibiting  the  use  of  the 
premises  for  such  a  purpose.  At- 
lantic Dock  Co.  v.  Leavltt,  50  Barb. 
136,  141  [aft  54  N.  Y.  35,  13  AmR 
556]. 

,  [b]  Paraffin  cU  mUl,^ — The  manu- 
facture of  paraflln  or  lubricating  oil, 
which  is  obtained  from  the  residuum 
of  petroleum  by  distillation,  is.  a 
breach  of  a  covenant  in  a  deed  not  to. 
erect  on  the  lots  conveyed  "any 
manufactory  of  gunpowder,  glue,  var- 
nish, vitriol,  turpentine,  or  any  brew- 
ery, distillery,  slaughter-house,  or 
other  noxious  or  dangerous  trade  or 
business."  It  is  a  dangerous  and 
noxious  business.  Atlantic  DOck  Co. 
V.   LIbby.    45  N.  Y.   499,   501. 

[c]  "nooffaxons  trad*  or  hnsl- 
BMS." — ^Atlantic  Dock  Co.  v.  Libby, 
45  N.  Y.  499,  502;  Atlantic  Dock  Co. 
V.  Leavitt,  60  Barb.  (N.  Y.)  135,  141; 
Moubray  v.  Q.  &  M.  Improvement  Co., 
178  App.  Dlv.  737,  740,  165  NYS  842. 
See  also  Infra  text  and  notes  70,  78- 
80. 

70.  German  Alliance  Ins.  Co.  ▼. 
Home  Water  Supply  Co.,  174  Fed. 
764,  770,  99  CCA  258,  42  LRANS 
1005.  See  also  Business  9  C.  J.  p 
1103  note  41  [a];  Calling  9  C.  J.  p 
1119. 

[a]  PnUlo  water  eompany. — "In 
considering  whether  or  not  the  water 
company  has  entered  upon  a  calling 
to  bo  properly  classed  as  'dangerous,' 
we  are  confronted  by  some  dltTerences 
between  the  cases  Instanced  above 
[where  negligence  of  defendant  was 
shown]  and  the  case  at  bar.  There 
Is  in  marked  degree  a  helplessness  on 
the  part  of  the  physician's  patient, 
of  the  one  who  takes  a  mislabeled 
drug,  and  of  the  traveler  on  a  level 
crossing,  which  Is  far  from  being  so 
pronounced  In  the  case  of  the  proper- 
ty owner.  He  still  has  Are  insurance, 
chemical  extinguishers,  and  the  same 
crude  methods  of  combating  fires  in 
their  inclplency  that  he  had  before 
the  city  water  plant  came  into  exist- 
ence. If  the  danger  of  neglect  In 
water  company  cases  were  so  immi- 
nent as  In  the  cases  above  mentioned, 
in  view  of  the  length  of  time  that 
water  companies  have  been  In  ex- 
istence, we  should  have  a  'cloud'  of 
decisions  asserting  liability  in  tort 
to  property  owners  on  the  ground  of 
'dangerous  calling;'  whereas,  the  ab- 
sence of  authority  for  taking  such  po- 
sition is  most  marked.  If  neglect  by 
at  water  company  In  respect  to  sup- 
plying water  for  combating  flre  is 
so  dangerous  to  the  public  that  the 
company  must  be  held  to  have  en- 
tered upon  a  'dangerous  calling,'  It 
would    seem    that    the    courts    would 


Dangenns  bnauMM;  A  business  that  g^ves  ,to  a/^ 
persons  in  the  vicinity  reasonable  apprehension  of 
danger  both  to  persona  and  property." 

I^ngercras  ctdling.  One  in  which  danger  to  the 
public  from  neglect  is  so  imminenjb  or  so  extreme 
as  to  justify  the  courts  in  classing  it  as  dangerous.^* 

Dangerous  condition.  As  applied  to  a  street,  or 
highway,  something  more  than  the  accumulation  at 
materials  in  the  neighborhood  of  a  building  under* 
g^ing  erection  or  repair,  or  that  excavation,  more  ia 
less  deep,  which  is  needed  in  order  to  put  down  a 
sidewalk  of  stone  Blabs."-  The  term  is  also  used  in 
statutes  relating  to  mines  and  applies  to  dangerous 
conditions  in  the  track,  the  roadbed  or  the  sides 
of  the  entries,  and  imsludes  any  dangerous  condi- 
tions which  may  exist  in  a  coal  mine  wbieh  en- 
danger the  life,  limb,  or  health  of  men  working  in 


long  since  have  swept  away  the  de- 
fense on  the  part  of  the  city  (fur- 
nishing water  for  fire  purposes)'  that 
it  is  perforating  a  govemmantal 
function.  'Salus  popull  suprema  lex.' 
The  very  fact  that  such  defense  ia 
so  universally  held  good  seems  to  ua 
a  strong  argument  for  holding  that 
the  danger  to  the  public  from  neglect 
in  supplying  water  for  fire  purposeji 
Is  not  so  Imminent  or  so  extreme  as 
to  Justify  the  courts  in  classifying 
the  calling  as  'dangerous.'  The  citi- 
zens had  no  right  of  action  when  the 
city  was  doing  Itself  what  It  haa 
since  engaged  the  water  company  to 
do,  and  they  are  in  no  worse  plight 
now.  No  very  good  reason  suggests 
Itself  for  holding  that  danger  to  the 
public  becomes  suddenly  the  domi- 
nant feature  of  the  calling,  because 
a  private  person  or  corporation  haa 
undertaken  It.  There  remains  a 
further  distinction  between  the  case 
at  bar  and  the  'dangerous  calling* 
cases.  In  the  latter  the  duty  is  in- 
dependent of  contract.  In  the  case 
at  bar.  If  the  duty  exists,  it  is  cre- 
ated by  and  originated  In  a  contract 
made  with  some  one  other  than  the 

glalntiff,  and  is  so  entirely  measured 
y  the  contract  that  the  supposed 
duty  is  simply  to  perform  the  eon- 
tract."  German  Alliance  Ins.  Co.  v. 
Home  Water  Supply  Co.,  174  Fed. 
764.  770,  99  CCA  258,  42  LRANS 
1005. 

7X.  Schwelckhardt  v.  St.  Louis,  i 
Mo.  A.  571,  580  (where  the  court 
further  said:  "A  temporary  state  of 
disorder  Is  absolutely  Inseparable 
from  Improvement  of  certain  kinds; 
a  street  or  sidewalk  is  rendered  im- 
passable, or  partially  impassable, 
during  the  progress  of'  the  work;  It 
is  matter  of  familiar  experience  that 
a  part  of  It  is  for  the  time  withdrawn 
from  public  use,  in  order  to  allow 
the  doing  of  the  work  needed  for  the 
embellishment  or  convenience  of  the 
city;  and  all  that  can  reasonably  be 
demanded  of  the  city,  under  such  cir- 
cumstances. Is  the  taking  of  due  care, 
or  the  enforcement  of  the  regulftr 
tions  made  (If  there  be  such  comp^ 
tent  regulations),  for  securing  pas- 
seiigers  of  ordinary  prudence  from 
danger"). 

[a]  Bsdar  horsM  oa,  ■tr««t^— A 
horse  race  upon  a  street  of  a  city  la 
not  a  defect  or  want  of  repair  in  the 
highway  of  the  city  or  a  dangerous 
condition  of  such  highway  for  whloh 
a  city  Is  liable  to  a  traveler  upon 
such  street  who  Is  struck  by  one  of 
the  horses  In  the  race;  but  the  racing 
of  five  or  six  wild  and  unbroken 
horses  upon  tlie  street  of  a  city  where 
a  large  crowd  la  gathered  is  a  dan- 
gerous and  illegal  use  of  such  street, 
for  which  a  commercial  club  and  US 
ofTicers  and  agents,  at  whose  Instance 
and  under  whose  supervision  such 
race  Is  conducted,  are  liable  to  a 
traveler  upon  such  street  who,  with- 
out fault  on  his  part.  Is  struck  and 
Injured  hy  one  of  the  horses  In  the 
race.  Marth  v.  Kingfisher,  22  Okl. 
602,  619,  98  P  436,  18  LRANS  12S8. 
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DANGEROUS 


the  mine,  wheth«r  suoh  oonditions  are  of  a  perma- 
nent character,  due  to  faulty  eonstmotion,  or  of  a 
temporary  character,  due  ,to  operation.'" 

Dancarons  axpomire.  As  applied  to  navigation, 
not  the  mere  possibility  of  injury  through  some  mis- 
chance not  reasonably  likely  to  occur,  but  an  expo- 
^re  that  is  clearly  liable  to  receive  or  inflict  in- 
jury in  the  ordinary  chances,  mistakes,  and  hazards 
of  navigation,  such  as  are  to  be  reasonably  appre- 
hended as  liable  to  arise.'^ 

'  DangMrow  iosfenuiieat  or  danserons  inBtmmeiital- 
ity..  Instruments  and  articles  in  their  nature  cal- 
culated to  do  injury  to  mankind,  and  generally  in- 
tended  to   accomplish   that  purpose.'* 

Dancorous '  knife.  A  statutory  phrase  which  has 
been  interpreted  to  include  a  "nicked  rasor,"  that 
is,  a  razor  which  baa  its  edge  indented  after  being 
subjected  to  heat,  so  that  it  presents  a  serrated 
surface." 

Dangerous  machina.    One  which  imposes  on  its 


owner  the  duty  that  due  care  should  be  used;  that 
it  should  be  kept  and  maintained  in  a  safe  and 
proper  condition.'" 

Duiceroiia  machinery.  Machinery  or  parts  of 
machinery  are  dangerous  if  in  the  ordinary  course 
of  human  affairs  danger  may  be  reasonably  antici- 
pated from  the  use  of  them  without  protection.''' 

Dangerona  occupation.  An  occupation  Ls  danger- 
ous whenever  there  is  reason  to  anticipate  injury 
to  the  person  engaged  in  it,  whether  the  risk  arises 
from  the  inherent  character  of  the  work  or  the  man- 
ner in  which  it  is  in  fact  (Sarried  on,  even  though 
the  danger  may  be  reduced  or  eliminated  by  the 
exercise  of  due  care  and  skill  on  the  part  of  the 
employee.'* 

SangeronB  proziinitjr.  \At  and  near,'*  or  in  imme- 
diate prOKimity  to,*<*  something  dangerous. 

Daagerona  aitliation.  One  from  which  danger  or 
accident  may  be  reasonably  apprehended,  not  one 
which  nftiy  possibly  happen.*'*' 


7a.  Mengelkamp  v.  ConaoUdated 
Coal  Co.,  2S9  ni.  306,  309,  102  NE 
7S<;  Dunham  v.  Black  Diamond  Coal 
Co.^  239  111.  457,  460,  88  NB  216; 
Mertens  v.  Southern  Coal,  etc.,  Co., 
23S  111.  540,  545,  85  NB  748.  See  Ken- 
erally  Mines  and  Minerals  [27  Cyc 
747-763]. 

[a]  H-n  wlvtw — The  presence  of  a 
live,  uninsulated,  electric  wire  in  an 
entry,  with  which  wire  a  driver  or 
mule  ralKht  come  in  contact,  waa  re- 
garded as  a  dangerous  condition 
which  it  was  the  duty  of  the  mine 
examiner  to  discover  and  report. 
Mengelkamp  v.  Consolidated  Coal  Co., 
269  TU.  806,  309,  102  NE  756;  Dun- 
ham V.  Black  Diamond  Coal  Co.,  239 
111.   467,   460,   88   NE  216. 

[b]  BaUroM  traok.— "It  is  obvious 
that  a  dangerous  condition  of  the 
railway  track,  whether  arising  from 
its  disrepair  or  obstructions  upon  It, 
Is  a  physical  condition  which  makes 
dangerous  the  working  place  of  those 
engaged  in  driving  cars  over  it.  The 
conditions  and  haiards  under  which 
the  transportation  of  coal  In  the  mine 
Is  conducted  are  different  from  the 
conditions  lirevaillng  In  transporta- 
tion elsewhere,  and  men  engaged  In 
auch  occupation  constitute  a  class  by 
themselves."  Mengelkamp  v.  Con- 
solidated Coal  Co.,  259  111.  305,  310, 
102  NB  756. 

78.  The  Mary  Powell.  31  Fed.  622. 
624  [quot  The  Overbrook.  142  Fed. 
960,  952,  74  CCA  120;  The  Michigan, 
52  Fed.  501,  604].  See  generally  Ma- 
rine Insurance  [26  Cyc  650-6681; 
Shipping    [36   Cyc   236-259]. 

74.  Loop  v.  LltchAeld,  42  N.  T. 
351,  359,  1  AmR  613.  See  also  Mas- 
ter and  Servant  [26  Cyc  1112  et 
seal. 

[a]  XUuBtnttlaaa. — (1)  "Poison  is 
a  dangerous  subject.  Ounpowder  Is 
the  same.  A  torpedo  is  a  dangerous 
instrument,  as  is  a  spring  gun,  a 
loaded  rine  or  the  like.  They  are  In- 
struments and  articles  In  their  na- 
ture calculated  to  do  injury  to  man- 
kind, and  generally  Intended  to  ac- 
coippUsh  that  purpose.  They  are  es- 
sentially, and  In  their  elements,  in- 
struments of  danger.  Not  so,  how- 
ever, an  Iron  wheel,  a  few  feet  In  dia- 
meter and  a  few  Inches  in  thickness, 
although  one  part  may  be  weaker 
than  another.  If  the  article  Is  abused 
by  too  long  use,  or  by  applying  too 
much  weight  or  speed,  an  injury  may 
occur,  as  it  may  from  an  ordinary 
carriage  wheel,  a  wagon  axle,  or  the 
common  chair  In  which  we  sit.  There 
is  scarcely  an  object  in  art  or  na- 
ture, from  which  an  Injury  may  not 
occur  under  such  circumstances.  Tet 
they  are  not  In  their  nature  sources 
of  danger,  nor  can  they,  with  any 
regard  to  the  accurate  use  of  lan- 
guage,   be    called    dangerous    Instru- 


ments. That  an  Injury  actually  oc- 
curred by  the  breaking  of  a  carriage 
axle,  the  failure  of  the  carriage  body, 
the  falling  to  pieces  of  a  chair  or 
sofa,  or  the  bursting  of  a  fly  wheel, 
does  not  in  the  least  alter  its  char- 
acter." Loop  V.  Lltchfleld,  42  N.  T. 
351,  359,  1  AmR  613.  (2)  A  team  of 
mules,  drawing  a  wagon  partially 
loaded  with  lumber,  and  driven  by  a 
negro  boy  seventeen  years  old.  Is 
not  necessarily  a  "dangerous  Instru- 
mentality." Dover  v.  Mayes  Mfg.  Co.. 
167  N.  C.  324.  331,  72  SE  1067,  46 
LRANS  199.  (3)  An  automobile  is 
not  a  "dangerous  instrumentality." 
"Manifestly,  an  automobile  which  be- 
comes daAgerous  only  when  negli- 
gently operated  canijot  properly  be 
placed  In  the  same  category  with  lo- 
comotives, dynamite,  and  ferocious 
animals."  Tyler  v.  Stephan,  163  Ky. 
770,  772.  174  SW  790.  (4)  "The 
courts  hold,  with  practical  If  not 
absolute  uniformity,  that  an  automo- 
bile is  not  to  be  classified  with  what 
are  called  'dangerous  instrumentali- 
ties,' such  as  ferocious  animals,  dy- 
namite, g;unpowder,  and  other  in- 
herently dangerous  contrivances  or 
agencies;  and  that,  while  more  nearly 
approximating  a  locomotive,  the  ordi- 
nary automobile  differs  materially 
therefrom.  .  .  .  But  the  automobile, 
while  a  modern  Invention,  is  in  its 
usual  form  a  vehicle  for  use  in  the 
transportation  of  persons  or  prop- 
erty upon  the  roads  and  highways. 
It  furnishes  one  of  the  legitimate 
methods  of  traveling  along  the 
streets  and  roads."  Fielder  v.  Davi- 
son, 139  Ga.  509,  510,  77  SE  618. 

[b]  "Saiifeiona  tat  thanuMlvM." — 
"An  attempt  has  been  made,  in  a 
very  few  llloglcally  reasoned  cases, 
to  draw  a  distinction  between  instru- 
mentalities 'dangerous  In  themselves' 
and  those  'dangerous  by  reason  of 
Improper  use,'  and  confine  the  mas- 
ter's liability  to  cases  due  to  misman- 
agement of  the  former  class  alone. 
An  analysis  will  show  that  the  dis- 
tinction is  more  imaginary  than  real, 
and  too  refined  to  be  of  any  practi- 
cal benefit  as  a  method  of  determin- 
ing legal  responsibility.  The  argu- 
ment has  a  degree  of  plausibility 
when  limited  to  agencies  Inherently 
dangerous  even  when  most  carefully 
handled,  such  as  dynamite  and  simi- 
lar substances,  as  distinguished  from 
those  of  like  character,  such  as  gaso- 
line, naphtha,  and  the  like — only  dan- 
gerous when  proper  precautions  are 
not  observed;  but  the  sophistry  of 
the  argument  becomes  apparent,  and 
refutes  Itself,  when  we  come  to  the 
consideration  of  dangerous  engines, 
machinery,  or  appliances.  No  ap- 
pliance is  'dangerous  of  itself,"  but 
practically  every  appliance  may  be- 
come   'dangerous    by    improper    use.' 


...  No  appliance  when  at  rest  is 
'dangerous  In  Itself.'  It  is  by  opera- 
tion alone  that  It  becomes  capable  of 
causing  injury."  Whether  a  rail- 
road tricycle  speeding  along  the 
track  was  a  dangerous  Instrumental- 
ity, within  the  rule  holding  the  mas- 
ter liable  for  Injurios  caused  by  a 
servant  in  the  use  of  a  dangerous  in- 
strumentality, is  a  question  for  the 
Jury.  Barmore  v.  Vicksburg,  etc.  R. 
Co..  85  Miss.  426,  451.  38  S  210,  79 
LRA  627,  8  AnnCas  694. 

7a.  Peo.  V.  Criscuolt,  1(4  App.  Dlv. 
119,   120.    149   NTS  819. 

76.  Texas,  etc.,  R.  Co.  v.  Barrett, 
67  Fed.  214,  218,  14  CCA  873  [aff  166 
V.  S.  617,  17  set  707.  41  L.  ed.  IIJS]. 
See  also  Gallenkamp  v.  Garvin  Mach. 
Co..  179  N.  Y.  688,  99  NE  718;  Bach- 
mann  v.  "Little,  152  App.  Dlv.  Sll, 
137  NTS  699  (where  the  term  is  ex- 
plained and  illustrated). 

77.  Hindle  V.  BIrtwIstle,  [1897]  1 
Q.  B.  192,  196  [quot  Gallenkamp  ▼. 
Garvin  Mach.  Co.,  91  App.  Dlv.  141. 
144.  86  NTS  378]  (where  it  was  said 
that  the  question  is  one  which  may 
be  made  the  subject  of  expert  testi- 
mony); Redgrave  v.  Lloyd,  [1895J 
1  Q.  B.  876,  880.  See  also  generally 
Master  and  Servant  [26  Cyc  1097  et 
seq]. 

78.  Casteel  v.  Pittsburg  Vitrified 
Pav.,  etc.,  Brick  Co.,  83  Kan.  53S.  5JT, 
112  P  145.  See  also  Braasch  v.  Michi- 
gan Stove  Co.,  153  Mich.  652,  118  NW 
366.  367,  20  LRANS  500  (holding  that 
the  operation  of  a  freight  elevator  is 
a  "dangerous  occupation"  within  the 
meaning  of  Pub.  Acts  [1901]  p  157 
No.  lis  S  3,  providing  that  no  child 
under  sixteen  years  of  age  shall  be 
employed  at  an  employment  whereby 
Its  life  or  limb 4s  endangered);  Jacob- 
son  v.  Merrill,  etc..  Mill  (>>„  107 
Minn.  74,  119  NW  510.  511.  22  LRANS 
309  (holding  that  a  fifteen  year  old 
boy,  employed  in  a  sawmill  where 
shafts,  saws,  pulleys,  and  other  ma- 
chinery driven  by  steam  was  oper- 
ated, was  engaged  in  a  "dangerous 
occupation,"  within  the  meaning  of 
the  statute  requiring  permits  from 
school  superintendents  In  order  to 
entitle  one  to  employ  a  child  of 
school  age  to  work  at  a  dangerous 
occupation).  See  also  supra  text  and 
note  69;  and  generally  Master  and 
Servant   [26  (3yc  1097  et  seq].  _ 

79.  King  V.  Inland  Steel  Co..  177 
Ind.  201,  207.  96  NE  337,  97  NE 
629.  ^ 

SO.  King  V.  Inland  Steel  Co..  ITT 
Ind.  201,  107,  96  NE  387,  97  NB 
529. 

81-87.  Die.  op.  Hancock  v.  New 
York  Cent.,  etc.,  R.  Co..  100  AKP. 
Dlv.   181,    189,    91    NTS    601. 

[a]  Daagvrooa,  wnaaXs,  sad  im- 
propsK  plae*.— Stewart  v.  Greene,  U< 
Ga.  975,  977,  33  SB  450. 


For  tetw  oasaa,  AvniogmmaU  and  ehaaffM  in  the  law  see  cumulative  Annotations,  same  tlUs,  page  and  note  number. 
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]>aiig«rras  wwk.    The  term  is  susceptible  of  dif- 
ferent meaningB.**     It  may   be  limited  to  under- 
takings which,  when  executed  skillfully  and  with- 
out any  negligence  whatever,  wiU  or  may  endanger 
the  person  and  property  of  another;**  and  when  so 
used,  dangerous  work  means  the  kind  of  work,  the 
responsibility  for  taking  additional  precautions  to 
avoid  the  necessary   consequences  of  which   could 
not   be  shifted.*"     It  may  mean  work  in  the  doing 
of  -which  there  is  obvious  Ukelihood  that  those  who 
aetnally    execute   it   will    do    carelessly   something 
which  must  be  done,*^  where  it  may  be  both  pos- 
sible and  customary  to  take  in  advance  measures 
which  will  prevent  injurious  consequences  from  such 
easily  foreseen  negligence."    The  adjective  "dan- 
gerous" may  have  in  this  connection  still  a  third 
significance;*"   and  may   imply,  not  that  there  is 
any  danger  if  the  work  be  carefully  done,  and"  not 
that  there  is  any  special  difBculty  in  doing  it  care- 
fully, but  merely  that  if  anybody  be  candesa  the 
consequences  to  others  may  be  grave.** 
DAKGEBS  OF  LAKE  NAVfOATION.** 
DANOERS  OF  NAViaATION.** 
DANOEBS  OF  BIVEB  NAYIGATION.*' 
DANGERS  OF  THE  BIVEB.*' 
DANOEBS  OF  THE  SEAS.** 
DANISM.    The  act  of  lending  money  on  usury.* 
DANO.    In  Spanish  law,  damage.' 
DANOS   MAIJOIOSOS.    Malicious   mischief.* 
DANS  ET  BETINENS  NIHIL  DAT.* 
DANSEUSE.    A  dancer  who  appears  in  public 
entertainments.* 

DANS   UN  FATS   LIBBE,    ON   OBIE   BEAU- 


OOUP,  QUIQU'ON  SOUFFBE  FEU;  DANS  X7N 
PAYS  DE  TTBANNIE,  ON  SE  PLAINT  FEU 
QUOIQU'ON  S0X7FFBE  BEAUOOUP.* 

DABDANABH.  In  Roman  law,  those  persons 
who  monopolized  grain  and  other  produce  of  the 
earth.^ 

DABK.  The  term  describes  no  partienlar  or  dis- 
tinctive color;*  it  could  be  used  in  connection  with 
any  of  the  primary  colors,*  and  simply  means  a  deep 
shade  of  color,  which  expresses  the  absence  of  a 
light   shade  of  color.'* 

DABKNESS.  The  term  is  sometimes  defined  as 
an  absence  of  light.'' 

DABBEIN.    In  law  French,  last." 

Darrein  contiiinance.    The  last  continuance.** 

Darrein  presentment.  In  old  English  law,  the 
last  presentment.'* 

Darrein  seisin.  A  plea  which  lay  in  some  cases 
for  the  tenant  in  a  writ  of  right.'* 

DABT.    A  quick  movement.'* 

DASH.  As  a  nonn.  A  small  horizontal  line  o( 
mark  made  or  drawn  over  certain  letters  to  denote  a 
contraction." 

Afl  a  verb.  To  draw  with  violence  or  haste;" 
to  rush  with  violence;"  to  strike  violently;**  to 
shatter."  As  applied  to  masoniy  the  term  is  dis- 
tinguished from  "point" — to  fill  the  joints  of  a 
wall  with  mortar,  and  smooth  them  with  the  point 
of  a  trowel  ** — and  means  that  more  than  the  joint 
is  filled  with  mortar,  the  mortar  being  smoothed  with 
the  face  of  the  trowel  instead  of  the  point,  and 
brought  out  even  with  the  surface  of  the  waU.** 

DATE."    [5  1]    A.    In  OeneraL     AU  the  ao- 


88.  Maryland  t.  General  Stevedor- 
Ingr  Co..  213  Fed.  61,  71.  See  also 
Alabama  Great  Southern  R.  Co.  v. 
PUnn,    (Ala.)    74  S   246. 

88.  Maryland  v.  Qeneral  Stevedor- 
Ingr  Co.,   213  Fed.  51,   71. 

90.  Maryland  v.  Qeneral  Stevedor- 
ing Co..  218  Fed.   61,   71. 

91.  Maryland  v.  Oeneral  Stevedor- 
ing Co.,   213   Fed.    61,    71. 

98.  Maryland  v.  Oeneral  Stevedor- 
InK  Co.,  213  Fed.  61,  71.  To  same 
effect  Doll  v.  Rlbettl.  203  Fed.  593, 
121  CCA  621;  Davis  v.  Whiting.  201 
Mass.  91,  87  NE  199;  Bower  v.  Peate, 
1  Q.  B.  D.  321. 

88.  Maryland  v.  General  Stevedor- 
tnK  Co..  213  Fed.  51,  71. 

94.  Maryland  v.  General  Stevedor- 
ing Co.,  213  Fed.  51.  71.  See  also 
supra  text  and  notes  69,  78;  and  gen- 
erally Master  and  Servant  [26  Cyc 
1148-1167]. 

95.  See  Marine  Insurance  [26  Cyc 
653];  Shipping  [36  Cyc  297). 

98.  See  Marine  Insurance  [26  Cyc 
6531;    Shipping    [36   Cyc   297]. 

97.  See  Marine  Insurance  [26  Cyc 
6531;    Shipping   [36  Cyc   297]. 

98.  See  Marine  Insurance  [26  Cyc 
65.^1;    Shipping   [36   Cyc   297]. 

99.  See  Marine  Insurance  [26  Cyc 
6531;  Shipping  [36  Cyc  297]. 

1.  Black  Xi.  D.  See  generally 
Usury    [39   Cyc    8g8-895L 

3.  Black  L.  D.  See  Damage  ante 
p  697;  Damnum  ante  p  1123. 

[a]  Saxlraa  fnnn  tb»  Katla  dam- 
awn. — Diaz  v.  San  Juan  Light,  etc., 
Co..  17  Porto  Rico  64,  73  (where  it 
was  said:  "The  Spanish  word  "dafio" 
was  translated  by  the  Bntrllsh  word 
'damage,'  and  Us  signification  should 
be  fixed  by  construing  the  same  in 
harmony  with  the  fundamental 
change  brought  about  in  our  institu- 
tions, the  more  so  as  said  significa- 
tion Is  not  contrary  to  that  estab- 
lished by  the  former  Jurisprudence, 
but  is  more  ample  and  liberal,  more 
Just  and  equitable)."  See  also  Dam- 
num  antb  p   1123. 

3.  Ex  p.  Bermudez,  8  Porto  Rioo 
23,  24. 

4>    A   maxim   meaning   "One   who 


gives  and  yet  retains,  does  not 
give  effectually."  Trayner  Leg.  Max. 
132. 

6.  Baron  v.  Pladde.  7  L*.  Ann. 
229,  230. 

[a]  "Franite*  daanosa." — Where 
theatrical  managers  engage  a  woman 
as  premiere  danseuse,  and  then  as- 
sign her  a  place  in  the  ballet  which 
by  the  usages  of  the  stage  is  filled 
by  those  of  inferior  rank,  she  cannot 
be  compelled  to  All  the  lower  posi- 
tion, and  may  consider  the  contract 
broken.  Roserle  t.  Klralfy,  12  Phila. 
(Pa.)    209,    210. 

[b]  "Baoona*  pramUra  taaafrnaa." 
^Under  an  employnient  as  seconde 
premiere  danseuse,  one  can  be  re- 
quired to  appear  only  In  the  dances 
which,  according  to  the  usages  of  the 
theater,  enter  into  that  employment; 
and  a  refusal  by  one  so  employed  to 
dance  a  parlor  dance,  the  polka,  in 
parlor  dress,  with  the  figurantes  of 
the  theater,  in  a  play,  is  not  ground 
for  dismissal.  Baron  v.  Placlde,  7 
La.  Ann.   229    230. 

8.  A  maxim  meaning  "In  a  free 
country  there  la  much  clamor,  with 
little  suffering;  In  a  despotic  state, 
there  Is  little  complaint  but  much 
grievance."    Tayler  L.  Gloss. 

7.  State  V.  Eastern  Coal  Co.,  (R. 
I.)  70  A  1,  4. 

8.  Rldgel  V.  State,  110  Ark.  606, 
608,  162  SW  773. 

9.  Rldgel  V.  State,  110  Ark.  606, 
608.  162  SW  773. 

10.  Ridpel  V.  State,  110  Ark.  606, 
608.  162  SW  773.  See  also  Color  11 
C.  J.  p  1222. 

11.  Collett  V.  Northern  Pao.  R  Co., 
23  Wash.  600,  63  P  22S,  227.  And 
see  Boyse  v.  Rossborough,  6  H.  L. 
Cas.  2.  45.  10  Reprint  1192  (where  it 
Is  said:  "There  is  no  possibility  for 
mistaking  midnight  for  noon;  but  at 
what  precise  moment  twilight  be- 
comes darkness  is  hard  to  deter- 
mine"). See  Daylight  post  p  1133; 
Daytime   post    p    1134. 

IS.     BurrlU   L.   D. 

13.  Black  L.  D.  See  also  Plead- 
ing [31  Cyc  493];  Puis  Darrein  Con- 
tinuance [32  Cyc  1261]. 


14.  Black  L.  D. 

15.  Black  L.  D. 

le.    Webster  New  Int.  D. 
[a]      "BBddMl      dart."— U.      S.      T. 
Knight,  26  Philippine  216,  22*. 

17.  Burrill  L.  D.  See  also  Rej  v. 
Harris,  8  Mod.  327,  88  Reprint  SM 
(where  it  is  said:  "Such  dashes  hav» 
been  often  used"). 

18.  Missouri,  etc.,  R.  Co.  ▼. 
Burk.  (Tex.  Civ.  A.)  146  SW  COe. 
603.  • 

19.  Missouri,  etc.,  R.  Ck>.  v.  Burk. 
(Tex.   Civ.   A.)    146   SW  600,   603. 

ao.  Missouri,  etc.,  R.  Co.  v.  Burk, 
(Tex.  Civ.  A.)   146  SW  600,   603. 

31.  Missouri,  etc.,  R.  Co.  v.  Burk, 
(Tex.  Civ.  A.)  146  SW  600,  603. 

93.  Webster  D.  [quot  In  re  Gulf 
Creek  Bridge,  3  Del.  Co.  (Pa.)  172, 
173]. 

S3.  In  re  Gulf  Creek  Bridge,  3 
Del.  Co.    (Pa.)   172,   173. 

94.  Satat 

'Alteration  of  see  Alteration  of  In- 
ptruments  (  62;  Forgery  [19  C!yc 
1376]. 

Antedating  see  Bills  and  Notes  t  193; 
Municipal  Corporations  [28  Cyo 
1B99];  Notice  [29  Cyc  1125];  Pat- 
ents [SO  Cyc  917];  Usury  [39  Cyc 
956]. 

As  of  which  date  credit  to  be  given 
see  Payment  [30  Cyc  1187]. 

Blank  see  AcknowIedgen\ents  f  160; 
Appeal  and  Error  {  1213;  Bills  and 
Notes  9i  188,  189;  Bonds  i  16;  Con- 
tracts f  132;  Deeds  [13  Cyc  552]; 
Executions  [17  Cyc  1023];  Intoxi- 
cating Liquors  .  [23  Cyc  142]; 
Judgments  [23  Cyc  850];  Sub- 
scriptions [87  Cyc  488];  Under- 
takings [39  Cyc  678];  Process  [32 
Cyc  439]. 

Effect  of  mistake  in  see  Indictments 
and  Informations  [22  C!yc  210]; 
Justices  of  the  Peace  [24  Cyc  519J; 
Municipal  Corporations  [28  Cyo 
1029,  1598];  Principal  and  Surety 
[32  Cyc  44). 

Failure  to  state  with  certainty  see 
Indictments  and  Informations  [22 
Cyc  486]. 

Judicial  notice  of  see  E^vidence  [1( 
Cyc  866). 
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l§§  1- 


thorities  give  a  definite  meaHtng  to  the  worcl  in 
general)  but  show  that  it  may  have  a  different  mean- 
ing when  that  is  necessary,  at  res  valeat.** 

'  [%  2]  B.  As  a  N<nm.  The  point  of  time  at 
WUeh  a  transaction  or  event  takes  place,**  or  is  ap- 
pointed to  take  place;''  the  time  when  an  event  has 
happened,  as,  for  instance,  the  date  of  a  battle,  a 
birth,  a  death,  etc.;*'  that  addition  ta  a  writing  or 
itiscription,  coin,  etc.,  which  specifies  the  time  (as 
day,  motftfa,  and  year)  when  the  writing  or  inscrip- 
tion was  given,  or  executed,  or  made,  etc.;'*  the 
designation  or  indication  in  an  instrument  or  writ- 
ing of  the  time  and  place  when  and  where  it  was 
made;'"  a  point  of  time;*'  time.** 

The  primary  signiflcation  of  the  word  is  not  time 
iSk'  the  abstract,  nor  time  taken  absolutely,  but,  as 
its  derivation  plainly  indicates,  time  gfiven  or  speci- 
fied, time  in  some  way  ascertained  and  fixed;**  this 
is  the  sense  in  which  the  word  is  commonly  used.** 
The  date  in  its  ordinary  meaning  imports  the  day, 
month,  and  year;**  and  thus  stated,  it  is  definite, 
eertain,  and  complete.**  This  is  also  the  legal  sig- 
Of: 


Acknowl«dgrments  •«•  AcknowUdc- 

menta  i  1(0. 
Adiudloation     in     bankruptcy     see 

Bankruptcy   {   227. 
Assessment,    fixed    by    statute,    as 
affecting   subsequent   assessment 
see  Taxation  [37  Cyc  989]. 
Bankruptcy,  meaning  of  term  aee 

Bankruptcy  {  4  note  6. 
OapacUy    to    take    under   will    see 

Wills  [40  Cyc  1051]. 
■Delivery  of: 

'     Goods  see  Sales  {S6  Cyc  1751. 
Insurance  policy  sent  by  mall  see 
Life  Insuriince  [25  Cyc  720]. 
First  publication  of  notice  of  judi- 
cial sale  as  commencement  of  no- 
tice see  Judicial  Sales   [24  Cyc 
19]. 
Judgment  see  Judgments  [23  Cyo 
8491;  Justices  of  the  Peace  (24 
.   •  Cyo  «J6]. 
.  J>9.yinent    aee    Payment     [80    Cyo 

Taking  effect  of  statute  see  Stat- 
utes [3S  Cyc  1200]. 
Writ  see  Actions  {  396;  Attachment 
-       {341;  Executions  [17  Cyc  1023]. 

Parol  or  extrinsic  evidence  as  to  see 
Evidence   [17  Cyo  689]. 

Pleading  see  Bills  and  Notea  i|  1140, 
.   1171,  1188;  Bonds  8  181. 

Postdating  see  Bills  and  Notes  {  192: 
..Gifts  [20  Cyc  1241];  Mortgages  [27 
Cyc  1079]. 

Presumption  of  see  Bills  and  Notes 
{{  1301,  1304,  1306;  Guaranty  [20 
Cyc  1489];  Payment  [80  Cyc  1224]. 

Reference   to   jurat   to  ascertain  see 
.Affidavits  t  66. 

Validity  of  note  dated  on  Sunday  aee 
Sunday.  [37  Cyc  663]. 

Variance,  between  pleading  and  prpof, 
as  to  date  see  Bills  and  Notes  {{ 
1280,  1284;  Bonds  {  215;  Contracts 
I  920;  Fire  Insurance  [19  Cyc  933]: 
Forgery  [19  Cyc  14011;  L.andIord 
and  Tenant  [24  Cyc  1218] ;  and  gen- 
erally Pleading   [SI  Cyc  711]. 

See  also  Day  post  p  1131;  Time  [38 
Cyo  806],  . 

9B.    Styles  v.  Wardle.  4  B.  6  C.  908, 

10  BCL  854,  107  Reprint  1297. 

[s]     -naif  ,  ot    th»    Oats"    dlattsp 

gmlhaiU—"  Date,'   though  sometimes 

used  as  the  shortened  form  of  'Day 

of   the   date/   is   not   Ita   synonym." 

Stroud  Jud.  D. 
M.    Webster  Int.  D.  [qnot  State  v. 

Benton,    48    Nebr.    488.    492,    67   NW 

448];    McLean    ▼.    Sworts,    69    Minn. 

128,  ISO.  71  NW  925,  65  AmSR  556. 

87.  Webater  Int.  D.  [quot  State  v. 
Henton,  48  Nebr.  488,  492,  67  NW 
443]. 

88.  Smith  V.  New  York,  4  NTS 
449,  450  [cit  Webster  D.;  Worcester 
D.]. 

Webster  D.  [quot  State  v.  Heu' 


ton,  48  Nebr.  488,  492,  67  NW  443]. 

M.  Bouvier  L.  D.  [quot  Hammond 
V.  Ocean  Shore  Dev.  Co.,  22  Cal.  A. 
167,  133  P  978,  980]. 

81.  Interior  Linseed  Co.  v.  Becker- 
Moore  Paint  Co.,  190  Mo.  A.  1,  8,  176 
SW  308. 

38.  McLean  v.  Sworts,  69  Minn, 
128,  130,  71  NW  926,  65  AmSR  656. 

[a]  "Time"  syaoaTmons. — "One  of 
its  synonyms  is  'time.'  Thus  we  say, 
at  the  date  of  the  filing  of  a  deed  or 
other  Instrument,  when  we  wish  to 
Indicate  the  precise  time  the  act 
was  done."  McLean  v.  Sworts,  69 
Minn.  128,  130,  71  NW  925,  66  AmSR 
566. 

33.  Bement  v.  Trenton  Iiocomo- 
tlve,  etc.,  Co.,  82  N.  J.  L.  613,  615. 

34.  Bement  v.  Trenton  Locomo- 
tive, etc..  Mfg.  Co.,  32  N.  J.  L.  613, 
516. 

36.  Stead  v.  Curtis,  191  Fed.  629, 
587,  112  CCA  463;  In  re  Carpenter, 
172  Cal.  268,  270,  156  P  464,  LRA 
1916E  498;  Shipman  v.  Forbes,  97 
Cal.  672,  674,  32  P  599;  Cole  v.  Orange 
County,  27  Cal.  A.  528,  150  P  784, 
785;  In  re  Price,  14  Cal.  A.  462.  463, 
112  P  482  [cit  Century  D.;  Encyclo- 
pedic D.;  Bouvier  L.  D.];  Neal  v. 
Reams.  88  Ga.  298,  14  SE  617:  Finch 
V.  State,  6  Blackf.  (Ind.)  633;  Heflner 
V.  Heffner,  48  La.  Ann.  1088,  1090,  20 
S  281;  Interior  Linseed  Co.  v.  Becker- 
Moore  Paint  Co.,  190  Mo.  A.  1,  8,  175 
SW  308. 

.    36.    Cole  T.  Oranire  County,  27  CaL 
A.  528,   150  P  784.   78S. 

37.  Heffner  v.  Heffner,  48  ti*.  Ann. 
1088.   1090.   20   S   281. 

38.  In  re  Carpenter,  172  CaL  868, 
270,  156  P  464,  LRAigi6E  498. 

39.  Heffner  v.  Heffner,  48  La.  Ann. 
1088,  1090,  20  S  281. 

40k  Jones  T.  Jones,  L.  R.  1  C  P. 
140,  143. 

[a]  IB  a  ■tans  act. — Under  a  stat- 
ute which  Imposes  a  certain  duty  on 
bills  "exceeding  two  months  after 
date"  the  date  means  the  time  ex- 
pressed on  the  face  of  a  bill,  not  the 
time  when  it  actually  Issued.  Wil- 
liams V.  Jarrett,  5  B.  &  Ad.  32,  85,  27 
ECL  24.  110  Reprint  703. 

41.  Jones  V.  Jones,  L.  R.  1  C.  P. 
140.  143. 

48.  Jones  V.  Jones,  Ii.  R.  1  C  P. 
140,  148. 

[a]  "la  d««d«,  ooBttaota  and  wllla 
and  ottawr  papani  (1)  [the  date]  spec- 
ifies the  time  of  execution,  and  usu- 
ally the  time  from  which  they  are  to 
take  effect  and  operate  on  the  rights 
of  persons."  Webster  D.  [quot  Jones 
V.  Jones,  Harr.  &  R.  341,  350].  (2) 
Hence  the  date  of  a  deed  does  not 
mean  the  time  when  It  was  actually 
executed,  but  the  time  of  Its  execu- 
tion, as  given  or  stated  in  the  deed 


nifieance  of  the  word,*'  and  unquestionably  is  the 
popular  as  well  as  the  technical  meaning,**  the  day 
of  th^  month  being  quite  as  much  a  part  of  the  date 
as  the  month  or  the  year.** 

The  date  of  a  document  may  mean  the  time  at 
which  it  is  completed;*"  or  it  may  mean  the  time  at 
which  it  was  issued  so  as  to  become  operative,*'  the 
time  when  the  instmmoit  was  deliva«d  and  takes 
effect.**  To  the  date  is  usually  added  the  name  of 
the  place  where  a  writing  is  executed,  and  this  is 
sometimes  included  in  the  term  "date."** 

Date  of  issue.  When  applied  to  notes,  bonds,  etc., 
of  a  aeries,  usually  the  arbitrary  date  fixed  as  the 
beginning  of  the  term  for  which  they  run,  withoat 
reference  to  the  precise  time  when  convenience  or 
the  stite  of  the  market  may  permit  of  their  sale  or 
delivery;**  the  date  which  the  bonds  and  stocks 
bear,  and  not  the  date  when  they  were  actually  is- 
sued, in  the  sense  of  beii^  signed  and  delivered  and 
put  into  circulation.*"  In  reference  to  patents,  the 
date  from  which  the  patent  takes  date,  or  its  tenn 
begins  to  run.**  As  applied  to  bankruptcy  proceed- 
Itaelf.  Bement  v.  Trenton  Locomo- 
J.  L.  Si:. 


tlve,  ate.,  Mfg.  Co.,  *2  N. 
SIS. 

[b]  "  <Bat«  of  turn  aoder*  and  Is- 
suance of  this  policy^  are  not,  ac- 
cording to  the  ordinary  acceptation 
of  the  terms,  synonymous."  Ander- 
son V.  New  Tork  Mut.  Ina.  Ca,  1«« 
Cal.  712,  716.  130  P  726.  AnnCasl914B 
903.  See  also  Life  Insurance  [25  Cfc 
716]. 

[c]  la  a  book  acoonat  the  date  of 
an  Item  or  of  a  charge  Is  not  neces- 
sarily the  time  when  the  artiple 
charged  was  In  fact  furnished,  but 
simply  the  time  given  or  set  down  In 
the  account,  in  connection  with  such 
charge.  Bement  v.  Trenton  Locomo- 
tive, etc.,  Mfg.  Co..  32  N.  J.  L.  511, 
616. 

[d]  Za  lattan  the  date  refers  to 
the  time  when  they  were  written  or 
sent.  Webster  D.  [quot  Jones  ▼. 
Jones,  Harr.  &  R.  341.  3S0]. 

[e]  Appllad  to  »  aotloo  of  Objeo. 
tloaa  to  •  TOtar. — Where  a  statute  is 
relation  to  elections  enacted  that  per- 
sons oblectlng  to  a  voter  shall  "on  or 
before  the  25  th  day  of  August"  give 
to  the  overseers  a  notice  according 
to  the  form  numbered  (4)  In  schednle 
(A),  "or  to  the  like  effect,"  the 
ooilrt,  per  WlUes,  J.,  said:  "The  date 
here  Is  required  for  a  purpose,  and 
comprises  two  things — time  and  the 
place  of  abode  of  the  parson  slgnln; 
the  notice.  Although,  when  a  date  Is 
mentioned,  some  time  is  generally  In- 
tended, as  In  speaking  of  the  date  of 
a  letter,  the  term  just  as  much  in- 
cludes place.  The  time  may  mean  the 
precise  time  when  the  Instrument  Is 
signed,  or  It  may  mean  the  time  when 
It  is  giVen  or  delivered,  so  as  to  be- 
come operative.  .  .  .  The  date  here 
may  equally  well  mean  the  day  on 
which  the  objector  signed  the  notice, 
or  the  day  on  which  he  used  It:  but  It 
can  hardly  have  been  intended  that 
it  should  mean  the  latter,  for  If  so 
he  would  be  obliged  to  have  with  him 
when  he  aerved  It  an  ink-horn  In 
order  to  put  on  the  date,  and  a; 
almanac  to  know  that  It  was  right 
Jones  V.  Jones,  Harr.  ft  R.  341.  848. 

43.  Webster  D.  [quot  Jones  ▼. 
Jones,  Harr.  ft  R.  341.  S60]. 

44.  Tesler  v.  Seattle.  1  Wash.  »t. 
322.  25  P  1014  [auot  Wright  v.  Bast 
Riverside  Irr.  Dist.,  188  Fed.  81«. 
324,  70  CCA  60S;  Gage  v.  McCord. 
5  ArlB.  227,  61  P  977.  979;  MoIIer  T. 
Galveston,  28  Tex.  Civ.  A.  691,  7M 
67  SW  1116;  American  Bridge  Co, 
v.   Wheeler,    36    Wash.    40.   43,  76  P 

4&  State  V.  Blease,  96  B.  C  <ili. 
426,  79  SE  247.     See  also  Bonds  I  1« 

4i9.  De  Florea  v.  Raynolds,  8  Pei 
434,  441,  17  Blatehf.  436. 


'.J.       uxeuuicu,    uut    ine    Lime   oi    ii»   «xbuu-         ^v.     i^v  f  iuic«   v.    su^jiiwiud,  o  .. 

89.    Webster  D.  [quot  State  v.  Han-    tlon,  as  given  or  stated  in  the  deed    434,  441,  17  Blatehf.  436. 

For  latar  eaaoa,  davolopmaats  and  Ohssf aa  in  the  law  see  cumulative  Annotations,  same  titlo,  page  and  note  number. 
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ings,  the  time  of  the  delivering  ont  of  a  fiat  in  bank- 
ruptcy, as  an  operative  instrument,  has  been  held 
to  be  the  "date  and  issuing"  of  it.*' 

Phrases:  "Date  of  actual  taking,"  «>  "date  of 
arrival,"**  "date  of  finding,"**  "date  of  .  ,  .  last 
work  done,"*^  "date  of  notice,"**  '^ate  of  pat- 
ent," •»  "date  of  release,"  •*  "date  of  such  sale,"  •• 
"date  of  rabscription,"**  "date  written  in  the 
mortgage,""  "from  snch  date,""  "prior  in 
date, ' » ••  "  specified  dates. ' '  •« 

[$  3]  G.  As  a  Verb.  To  note  or  fix  the  time 
of,  as  of  an  event  or  transaction;*^  to  vmA  with 
a  date,  as  a  letter  or  other  writing.*' 

D ATION  EN  PAIBHENT.  In  French  law,  a  giv- 
ing by  the  debtor  and  receipt  by  the  creditor  of 
something  in  payment  of  a  debt,  instead  of  a  sum 
of  money;**  a  remnnerative  donation.**  A  fixed 
price  is  of  the  essence  of  the  contract  of  dation  en 
paiement,**  and  while  the  validity  of  the  dation 
does  not  depend  on  a  price  being  fixed  with  cer- 
tainty in  the  act,  it  does  depend  upon  a  certain 
price  having  been  agreed  upon  by  the  parties,  or 
left  to  the  arbitration  of  a  third  person  who  fixes 
it.**  To  constitute  a  valid  dation  en  paiement,  a 
delivery  is  necessary.*'  It  is  somewhat  like  the 
accord  and  satisfaction  of  the  oonunon  law,**  and 
clearly  resembles  a  bill  of  sale  differing  from  it  in 


few  particulars.** 

DATIVE  TUTORSHIP  or  DATIVE  CUSATOft- 
8HIP.  That  which  is  coitferred  by  a  family  meet- 
ing on  a  person  having  ehaige  of  a  minor,  or  of 
an  interdict.'* 

DA  TX7A  DUM  TUA  SUNT,  POST  MOBTEM 
TUNC  TUA  NON  SUNT.'* 

DATUB  DIGNIOBL'* 

DATU8.     In  old  conveyancing,  date  of  giving." 

DAUGHTER.'*  A  female  child;'*  an  immediate 
female  descendant;'*  and  not  an  adopted  daughter, 
a  stepdaughter,  or  daughter-in-law."  The  word  it 
not  a  technical,  legal  term,  to  which  a  fixed  and 
determined  meaning  must  be  given  regardless  of 
the  sense  in  which  it  is  employed,  but  is  flexible 
and  subject  to  construction,'*  and  may  inolude  the 
issue  of  a  daughter,"  or  a  natural  or  illegitimate 
female  child,**  although  when  the  word  is  employed 
in  a  will,  the  presumption  of  law  is  that  a  legiti- 
mate child  is.  intended.*' 

DAT.**  A  civil  day  *'  of  twenty-four  hours,  be- 
ginning and  ending  at  midnight;**  the  period  of 
time  between  any  midii^ht  and  the  midnight  fol- 
lowing;*' the  space  of  twenty-four  hours  from  mid- 
night to  midnight;**  the  unit  of  time,  commencing 
at  12  P.  M.  and  ending  at  12  P.  M.,  running  from 
midnight  to  midnight;*'  the  time  elapsing  from  one 


[a]  Aetaat  laralar  of  the  pktaat 
ai«tliic«lahed«— De  Flores  v.  Ray- 
nolds,  i  Fed.  434,  441,  17  Bkatchf. 
436.     See  also  Patents  [30  Cyc  SOS]. 

47.  Fewtreas  v.  Annan.  8  Dowl. 
P.  C.  828,  8S6  Celt  Jones  v.  Jones, 
L.  R.  1  C.  P.  140.  144,  where  it  Is 
said:  "The  true  meaning  ot  the  date 
was  there  held  to  be,  not  merely  the 
day  which  was  put  upon  the  docu- 
ment, but  the  time  of  delivering:  It 
out  of  the  bankrupt  office"}.  See  also 
Bankruptcy  f  4  note  6. 

48.  Buckhannon,  etc.,  R.  Co.  T. 
Great  Scott  Coal,  etc.,  Co..  76  W.  Va. 
423,  429,  83  SB  1031  (under  right  of 
eminent  domain). 

49.  See  Arrival  6  0.  J.  p  685  note 
48    [a]. 

60l  State  V.  Peloquin.  106  Me.  868, 
76  A  888.  889  (of  an  Indictment).  See 
also  Indictments  and  Informations 
[22  Cyc  21(^212]. 

SI.  Bement  v.  Trenton  locomo- 
tive, etc.,  MfB.  Co.,  82  N.  J.  L.  613, 
616. 

62.  Ferrenbach  v.  Mutual  Reserve 
Fund  Life  Assoc,  121  Fed.  94S,  947, 
69  CCA  807  (of  Insurance  assess- 
ment); Seattle  Nat.  Bank  v.  Dickin- 
son. 72  Wash.  403,  405,  130  P  372  (of 
settlement  of  decedent's  estate). 

65.  In  re  Lands  of  Five  Civilised 
Tribes.  199  Fed.  811,  820.  See  also 
infra  note  61   [a]. 

84.  See  Arrival  6  C  J.  P  63S  note 
48   [a],   [b]. 

BS.  Mitchell  V.  Etter,  22  Ark.  178, 
181    (in  Statute  of  Limitations). 

66.  Red  River  Furnace  Co.  v. 
Tennessee  Cent.  R.  Co.,  118  Tenn. 
697.  87  SW  101«.  1020. 

St.  Old  Colony  Trust  Co.  v.  Med- 
fleld.  etc.,  R.  Co.,  216  Mass.  156,  158, 
102   NB   484. 

68.  See  After  2  C.  J.  p  896  note 
43   lb]. 

88.  Brown  v.  Hartford  Ins.  Co.,  3 
Day  (Conn.)  68.  67. 

80.  Interior  Linseed  Co.  v.  Becker- 
Moore  Paint  Co.,  190  Mo.  A.  1.  175 
SW    308.    812.  . 

61.    Century  D. 

[a]  'Vatad  on  th*  rionad." — Pres- 
ton ▼.  Hunter,  67  Fed.  996.  998.  15 
CCA  148   (In  a  placer  mining  claim). 

69.  Ontury  D.  [quot  In  re  Fay, 
146  Cal.  82,  78  P  840,  341,  104  AmSR 
171. 

fa]  "OWTCeOr  Osted."— In  re 
Price,  14  Cal.  A-  462,  466,  112  P 
482. 

[b]  «^tT«lT  dated." — In  re  Price, 
14  Cat.  A.  462,  466,  112  P  482. 


63.  Black  L.  D. 

64.  Flshel  v.  Irwin,  182  La.  844. 
360,  61  S  397. 

[a]  ■ometlaw  wzlttaa  "La  dona- 
tion rimuneratoire."  McQuire  v. 
Amelung,  12  Mart.  (La.)  649,  651 
[quot  Flshel  v.  Irwin.  132  La.  344, 
350,   61   S   397]. 

65.  Pulford  V.  Dlmmlck,  107  La. 
403,   406,    31   S  879. 

66.  Pulford  V.  Dimmlck.  107  La. 
403,  405,  31  S  879.  See  generally 
Sales   [35  Cyc  161   et  seq]. 

67.  Donoven  v.  Travers,  122  La. 
468,  462.  47  S  769. 

68.  Black  L.  D. 

69.  McGulre  v.  Ameluna.  12  Mart. 
(La,)-  649,  651  [quot  Fishel'v.  Irwin. 
132  La.  344.  360,  61  S  397]. 

70.  Bothick's  Interdiction,  43  La. 
Ann.   547,   550,   9   S   477. 

71.  A  maxim  meaning  "Give  the 
things  which  are  yours  whilst  they 
are  yours;  after  death  they  are  not 
yours."  Wharton  L.  Lex.  [oit  Bulstr. 
P  18]. 

73.  A  maxim  meaning  "It  is  given 
to  the  more  worthy."     Burrill  L.  D. 

[a]  Applied  Inj  Woodward  v.  Fox. 
2  Vent.  267.  268.  86  Reprint  432. 

73.  Burrill  L.  D.  And  see  Crom- 
well v.  Grumsdale,  12  Mod.  193,  194, 
88  Reprint  1267  (where  Holt,  C.  J., 
in  speaking  of  the  date  of  a  deed 
in  a  declaration  said:  "The  cujus 
datus  shall  be  understood  of  the  de- 
livery, i^nd  not  the  date;  cujus  datus 
shall  be  the  giving  of  which  was, 
4c"). 

[a>  "A  dla  dataa  excludes  the  day 
[of  date!."  Haths  v.  Ash,  2  Salk. 
413.  91  Reprint  357.  See  also  Date 
ante  p  1129. 

74.  Saogbtevt 

Defense    of    see    Homicide    [21    Cyc 

826]. 
Incest  with  see  Incest  [22  Cya  46]. 
Included  in   "next  of  kin"  see  Niece 

[29  c;yc  1046  note  36], 
Insurable   interest   in    life   of  parent 

see  Life  Insurance   [26  Cyc  704]. 
Rights  in  parent's  estate  see  Descent 

and  Distribution  [14  C^c  38.  39]. 
Seduction     see     Seduction     [36     Cyc 

1821]. 
See  also  Child  11  C.  J.  p  750. 

76.  Laker  v.  Hordem,  1  Ch.  D.  644, 
649. 

76.  Peo.  v.  Kaiser,  119  Cal.  466, 
467.  61  P  702. 

77.  Peo.  V.  Kaiser,  119  C!al.  456, 
457.  51  P  702. 

78.  Connor  v.  Gardner,  230  111.  258, 
270.  82   NB  64«,   16  LRANS  73. 


79.  Buchanan  v,  Lloyd,  88'  Md. 
642,  649,  41  A  1076;  Smith's  Will,  2 
S.  C.  Bq.  123  note. 

80.  State  v.  Goodsell,  138  Iowa 
504.  606,  116  NW  606;  SUte  v.  Laur- 
ence, 95  N.  C.  669. 

81.  Ward     v.     Bpsy,     6     Bumphr.  ' 
(Tenn.)  447,  460;  Kelly  y.  Hammond. 
26  Beav.  36,  37.  63  Reprint  809. 

83.  See  generally  Time  [39  Cye 
314-334].  I 

83.  See  Civil  Day  11  C.  3.  p  794. 

84.  In  re  Op.  of  Justices,  45  N.  H. 
607,  610  [quot  Corwln  v.  Comptroller 
Gen.,  6  S.  C.  390.  899];  Shaw  v. 
Dodge,  5  N.  H.  462.  466. 

85.  Pol.  Code  :  3269  [quot  DerbJ 
V.  Modesto.  104  Cal.  515,  622,  38  P 
900;  Bureka  v.  Diaz,  89  Cal.  467.  470, 
26  P  9611;  Sexton  v.  Goodwlne,  88 
Ind.  A.  329,  68  KB  929,  70  NB  999 
[clt  Benson  v.  Adams,  69  Ind.  368,  36 
AmR  220];  Fireman's  Ins.  Cki.  v.  Mc- 
Otll,  164  Ky.  621,  626,  176  SW  27 
[quot  Cyc];  Pulling  v.  Peo..  8  Barb. 
(N.  T.)  384,  386:  (3arapbell  v.  Inter- 
national Life  Assur.  Soc,  17  N.  T. 
Fuper.  298,  310;  Haden  v.  Buddensick, 
49  HowPr  (N.  T.)  241,  246;  Schwab 
V.  Mayforth,  1  NYCltyCt  177.  171; 
Janks  V.  State,  29  Tex.  A.  288, 
235,  15  SW  816:  Clarke  v  Moore,  1 
AlU.  L.  49,  62  icit  Cycl. 

86.  State  V.  Brown,  22  Minn.  482, 
484  (where  it  is  said:  "This  is  the 
ordinary  and  popular  meaning  of  the 
word");  Potter  v.  Tioga  County,  8 
Pa.  Co.  24,  26;  In  re  Meendsen's  Con- 
tested Blectlon,  5  Pa.  Co.  198,  202. 
And  see  State  v.  Padgett,  18  S.  C. 
317,  323  [clt  Webster  Unabr.  D.] 
(where  It  la  said:  "Thus,  with  us, 
the  day  on  which  a  legal  instrument 
is  dated,  begins  and  ends  at  mid- 
night"). 

87.  Henderson  v.  Reynolds.  84  Oa. 
159,  162,  10  SB  734.  7  LRA  327  [oit 
Anderson  L.  D.];  Benson  v.  Adams, 
69  Ind.  353,  354,  35  AmR' 220  (where 
it  is  said:  "In  the  division  of  time 
throughout  the  world,  we  believe  this 
is  regarded  as  the  civil  day");  State 
v.  Michel,  62  La.  Ann.  936,  941,  27 
S  665,  78  AmSR  364,  49  LRA  218 
[clt  In  re  Op.  of  Justices.  45  N.  H. 
607,  610;  Black  L.  D.;  2  Blackstona 
Comm.  p  141];  Serrell  v.  Rothsteln, 
49  N.  J.  Bq.  385,  386,  24  A  369  (where 
it  is  said:  "It  is  not  necessary  to 
consult  a  calendar  to  ascertain  when 
a  day  commences  and  ends");  Pulling 
v.  Peo.,  8  Barb.  (N.  T.)  384,  385  [eft 
Coke  Lltt.  pp  185a,  135b]  (where  it 
is  said:  "The  law  of  England  in  many 
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midnight  to  the  succeeding  one;"^  twenty-four  hours, 
extending  from  midnight  to  midnight,  including 
morning,  evening,  and  night.*'  Also  a  period  of  time 
consisting  of  twetty-foiir  hours,  and  including  the 
solar  day  and  the  night ;'°  the  space  of  time  which 
elapses  while  the  earth  makes  a  complete  revolution 
upon  its  axis;"^  a  division  of  time;'^  twenty-four 
hours  ;•*  twenty-four  hours,  and  not  merely  the  day 
as  popularly  understood,  from  sunrise  to  sunset,  .or 
during  the  time  that  the  light  of  the  sun  is  visible.** 
Again  the  time  from  the  rising  until  the  setting  of 
tne  sun,  and  a  short  time  before  rising  and  after  set- 
ting.** The  common  law  knows  of  no  fractions  of  a 
day.*'  Custom,  however,  and  that  introduced  too 
principally  by  banks,  has  limited  the  "day"  to  a  few 
hours  of  business;"  but  this  and  whatever  other 
rules  have  been  adopted  by  consent,  and  merely  for 
the  convenience  of  commercial  men,  are  departures 
from  the  common-law  doctrine.**    The  Jews,  Chal- 

cayes,  follows  the  Roman  In  this  re- 
spect; and  for  certain  purposes  also, 
it  retrards  only  the  solar  or  artificial 
day.  The  same  is  true  likewise  of  the 
laws  of  this  state"). 
.  88,  HcKlnnon  v.  BirminKham,  196 
Ala.  66,  71  S  463,  464  [cit  Cyo];  Lucas 
V.  Iiycoming  County,  17  Pa.  Dlst.  752, 
7&3  [cit  2  Blackstone  Comm.  p  141]: 
Janks  V.  State,  29  Tex.  A.  283,  235, 
IB  8W  815;  Haines  v.  State.  7  Tex.  A. 
30,  33  tclt  2  Blackstone  Comm.  Pl41]. 

89.  FOX  v.  AbeL  2  Conn.  541.  542 
tclt  2  Blackstone  Comm.  p  141];  Fire- 
man's Ins.  Co.  y.  McOill,  164  Ky.  621, 
625.  176  SW  27  [quot  Cyc]. 

90.  Helphenstine  v.  Vincennes  Nat. 
'Bank,  65  Ind.  582,  589,  32  AmR  88 
[cit  Braeton  fol  264;  Coke  Lttt.  p 
135a]  (where  it  is  said:  "Each  of  the 
28th  and  29th  days  of  February,  in 
the  leap-year.  Is  a  day  of  twenty- 
four  hours'  duration;  and,  where 
these  two  days  occur  in  any  period 
of  days  less  than  one  year,  we  are 
clearly  of  the  opinion,  that,  under 
the  law  of  this  State,  they  ought  to 
be  and  must  be  regarded  and  com- 
puted as  two  days,  and  not  as  one 
day,  for  any  purpose").  But  see 
Swift  V.  Touaey,  5  Ind.  196,  197, 
(where  it  is  said:  "Blackstone  says 
that  though  the  bissextile  or  leap 
year  consists  properly  of  three  hun- 
dred and  sixty-six  days,  yet  by  stat. 
21  H.  3  the  increasing  day  in  the 
leap  year,  tpeether  with  the  preced- 
ing day,  shall  be  accounted  only  as 
pne  day  ■). 

[a]  Solur  dSTif— A  term  sometimes 
used  as  meaning  that  portion  of  the 
day  when  the  sun  is  above  the  hori- 
zon, but  properly  it  is  the  time  be- 
tween two  complete  (apparei^t)  revo- 
lutions of  the  sun,  or  between  two 
consecutive  positions  of  the  sun,  over 
any  given  terrestrial  meridian;  and 
hence,  according  to  the  usual  method 
of  reckoning,  from  noon  to  noon  at 
any  given  place.     Black  L.  D. 

91.  Bouvler  L.  D.  [quot  Peo.  v. 
Hatch,  33  111.  9,  137];  Miner  v.  Qood- 
year  India  Rubber  Glove  Mfg.  Co.,  62 
Conn.  410,  411,  26  A  643  (where  it  is 
said:  "In  the  sense  of  the  law  a  day 
includes  in  it  the  whole  twenty-four 
hours,  'the  law  generally  rejecting  all 
fractions  of  a  day  in  order  to  avoid 
disputes'");  White  v.  Dnllas  County, 
87  lowa  663.  565,  54  NW  368;  State 
v.  Michel,  62  La.  Ann.  936.  941,  27 
8  665,  78  AmSR  364,  49  LRA  218 
[cit  Peo.  v.  Hatch,  supra;  Abbott  L. 
D.;  Bouvler  L.  D.];  Lester  v.  Gar- 
land, 15  Vcs.  Jr.  248,  257.  33  Reprint 
748;  Clarke  v.  Moore,  1  Alta.  L.  49, 
52    [cit  Cyc]. 

93.  Bouvler  L.  D.  [quot  Peo.  v. 
Hatch,  33  111.  9,  137];  In  re  Meend- 
sen's  Contested  Blection,  5  Pa.  Co. 
198.  202. 

93.  Zimmerman  v.  Cowan,  107  111. 
631,  637,  47  AmR  476  [cit  Peo.  v. 
Hatch,  33  111.  9,  137];  State  v.  Michel, 


deans,  and  Babyloneans  begin  the  day  at  sunrise; 
the  TJmbri  in  Italy,  at  midday;  the  Egyptians  and 
Romans,  and  the  law  of  England,  in  many  cases, 
from  midnight." 

Phrases:  "Astronomical  day,"»  "calendar 
day,"^  "clear  day,"*  "common  day,"*  "consecu- 
tive days,"*  "day  aforesaid,"'  "day  assigned,'" 
"day  certain,"*  "day  during  the  term,"*  "day 
in  court,""  "day  laborer,"  ^^  "day  message,"" 
"day  of  date,""  "day,  of  sale,""  "day  of 
trial," »»  "day's  labor,""  "days  of  grace,"" 
"day's  pay,""  "day's  woric,""  "day  woit- 
man,"2<>  "election  day,""  "entire  day,"« 
"every  day,  day  by  day,"**  "first  day  of  the 
term,""  "first  day  of  the  week,""  "for  each  day 
.  .  .  actually  engaged,"  "  "for  every  day  saved,  ex- 
cluding forward  Sundays  and  legal  holidays,"'^ 
"from    day    to    day,""    "lawful    day,"**    "lay 


52  La.  Ann.  936.  941,  27  S  665,  Ig 
AmSR  364,  49  LRA  218  [cit  Peo.  v. 
Hatch,  supra;  Abbott  L.  ti.;  BouvUr 
L.    D.]. 

[a]  AppUad  to  Isfftslattv*  ■■— loa. 
^In  an  action  by  an  employee  of  the 
legislature  to  enforce  a  claim  for 
"extra"  services  rendered,  the  court 
said:  "We  think  It  too  clear  for  dis- 
cussion that  the  word  'day,'  as  used 
in  the  statute,  covers  whatever  period 
of  the  twenty-four  hours  the  legisla- 
tors choose  to  remain  in  session." 
Robinson  v.  Dunn,  77  Cal.  473,  476, 
19    P  878,   11   AmSR   297. 

94.  Benson  v.  Adams,'  69  Ind.  353, 
354,  85  AmR  220  [cit  2  Blackstone 
Comm.  p  141;  Bouvier  L.  D.];  Fire- 
man's Ins.  Co.  V.  McGill,  164  Ky.  621, 
625,  176  SW  27   [quot  <3yo]. 

95.  Bouvier  L.  D.  [quot  Feo.  v. 
Hatch.  33  111.  9,  137]  (where  the  term 
is  applied  to  the  artificial  as  dis- 
tinguished from   the  natural  day). 

96.  2  Blackstone  Comm.  p  141 
[quot  Fireman's  Ins.  Co.  v.  McOlll, 
164  Ky.  621,  625,  176  SW  27]  (where 
it  is  said:  "In  the  space  of  a  day  all 
the  twenty-four  hours  are  usually 
reckoned,  the  law  generally  rejecting 
all  fractions  of  a  day,  in  order  to 
avoid  disputes.  Therefore,  if  I  am 
tiound  to  pay  money  on  a  certain  day, 
I  discharge  the  obligation  if  I  pay 
it  before  twelve  o'clock  at  night; 
after  which  the  following  day  be- 
gins"); Renner  v.  Bank  of  Columbia, 
9  Wheat.  (U.  S.)  581,  686,  6  L.  ed. 
166. 

97.  Renner  v.  Bank  of  Columbia,  9 
Wheat.  (U.  S.)  681,  686  6  L.  ed.  166. 
See  also  Benson  v.  Adams,  69  Ind. 
353,  354.  36  AmR  220  [cit  Sadler  v. 
Leigh,  4  Campb.  196;  2  Blackstone 
Comm.  p  141;  Bouvler  L.  D.]  (where 
it  is  said:  "The  fractions  of  a  day  In 
statutes,  or  legal  proceedings,  or  in 
contracts,  are  not  generally  consid- 
ered; but  when  the  rights  of  parties 
depend  upon  the  precedence  of  time* 
in  the  same  day,  or  upon  a  given  hour 
or  fraction  of  a  day,  it  may  be  al- 
leged or  proved,  as  any  other  fact. 
.  .  .  But,  unless  the  meaning  of  the 
word  is  in  some  way  restricted,  it 
will  be  held  to  include  the  twenty- 
four  hours"). 

[a]  "HkT'u  ■ittiiv.'' — "The  words, 
'for  every  day's  sitting,  to  consist  of 
not  less  than  six  hours'  [in  a  stat- 
ute relating  to  hearings  before  an 
arbitrator],  clearly  mean  for  every 
day  ui>on  which  the  arbitrator  sits 
for  six  hours  or  more;  and  there  Is 
no  ground  for  the  contention  that 
for  the  hours  beyond  six  during 
which  he  sits  in  any  one  day  he  is 
to  be  paid  at  the  rate  of  so  much 
for  each  hour  beyond  the  six." 
Thornbury  y.  Grey  County,  15  Ont. 
Pr.  192,  194. 

[b]  Applied  to  ns*  of  a  maohln*. 
— ^Where  a  reaping  machine  was  sold 
with  leave  to  test  the  same  by  using 


it  for  one  day,  the  court  said:  "Die 
purpose  of  this  [rovision  in  the  con- 
tract was  to  give  the  purchaser  a  fair 
opportunity  to  test  the  machine;  he 
was  to  have  It  during  an  entire  daj. 
The  word  day  Is  to  be  understood 
with  reference  to  the  usage  of  farm- 
ers in  the  working  of  such  ma- 
chines." Puller  V.  Schroeder,  20 
Nebr.  631,  646,  31  NW  109.  See  also 
Fay  ▼.  Brown,  96  Wis.  484,  441,  71 
NW  895  (where  the  agreement  wan 
to  complete  a  plant  capable  of  con- 
structing and  turning  out  "ten  new 
box  cars  per  day,"  and  the  court  said: 
'■We  agree  entirely  with  the  trial 
court  in  construing  the  word  'day' 
as  here  used  to  mean  the  ordinarr 
working  day,  and  not  as  meaninf 
twenty-four  hours"). 

98.  Renner  v.  Bank  of  Columbia. 
9  Wheat.  (U.  8.)  681,  685,  6  L.  ed. 
166. 

99.  Fox  V.  Abel.  2  Conn.  641,  US. 
1.     See  Astronomical -Day  6  C.  J.  p 

1415. 
S.     See    Calendar    Day    9    C.   J.  p 


1118. 
3. 

4. 
156. 

S. 


See  Clear  Days  11  C.  J.  p  »U. 
See    Common    Day    12    C.    J.  p 


See  Consecutive  Days  12  C.  J. 
p'513  notes  5-7  [a]. 

8.  Opdycke  v.  Baston,  etc..  R.  Co, 
68  N.  J.  L.  12,  13,  62  A  243. 

7.  See  Day  Assigned  post  p  1133. 

8.  Reg.  v.  C^nyers.  8  Q.  B.  981. 
991,  65  ECL  981,  116  Reprint  1143  (i 
day  In  term). 

9.  Davidson  v.  I.  U.  Davidson 
Real  Est.,  etc.,  Co.,  226  Ho.  1.  lU 
SW  1143,  1151,  136  AmSR  615  (a  day 
when  court  is  in  actual  session  for 
transacting  business). 

10.  See  Day  in  Court  post  p  1133. 

11.  See  Day  Laborer  post  p  1133. 
18.     See  Day  Message  post  p  1134. 

13.  See  Date  ante  p  1130,  text  and 
note  26  [a]. 

14.  Endridge  v.  Kuehl,  27  Iowa 
160,  173,  176.  See  also  Judicial 
Sales  [24  Cyc  49-61]. 

16.     See  Day  of  Trial  post  p  1134. 
See  Day's  Labor  post  p  1134. 
See  Bills  and  Notes  S  615- 
See  Day's  Pay  post  p  1134. 
See  Day's  Work  post  p  1134. 
See  Day  Workman  post  p  113S. 
See   Elections    [16   Cyc  341  et 


16. 
17. 
18. 
19. 
M. 

ai. 

seq]. 

98. 
81]. 

33. 
75]. 

34. 
3]. 

35. 

86. 


See  Entire  (15  Cyc  1054  note 
See  Every  [16  Cyc  819  note 
See    First    [19' Cyc   988  note 


See  Sunday  [37  Cyc  589]. 

Hoffman    v.    Lincoln    Cosntj, 
137  Wis.  363,  867,  118  NW  850. 

87.     Fargrove   Nav.   Co.    v.  Lavtno, 
191  Fed.  525,  526  (In  a  charter  party). 

38.  See  From  Day  to  Day  [20  Crc 
8521. 

39.  See  Lawful  [26  Cyc  165]. 


For  later  o»aes,  a«valopm*ntB  and  tHuagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnml>er. 


DAY— DAYLIGHT 


[17  C.  J.]     1133 


day8,"»»  " laying. days, "»i  "Lord's  day,""  "next 
day,"»»  "nonjudicial  day,"'*  "rainy  day,"'*  "ro- 
tixra  day,"**  "weather  working  day,""  "whole 
day, "  '*  "  working  day.  * '  ** 

iirtiflcial  day.  The  time  between  the  rising  and 
setting  of  the  sxtn;*°  that  is,  day  or  daytime  as  dia- 
tingnished  from  night.*^ 

Judicial  day.  A  day  on  which  the  court  is  ac- 
tually in  session.** 

Juridical  day.  A  day  proper  for  the  transaction 
of  business  in  court;*'  one  on  which  the  court  may 
la-wfully  sit,  excluding  Sundays  and  some  holidays.** 

Law  day.  The  day  prescribed  in  a  bond,  mort- 
gage, or  defeasible  deed  for  payment  of  the  debt 
secured  thereby,  or,  in  default  of  payment,  the  for- 
feiture of  the  property  mortgaged.*' 

Legal  day.    A  juridical  day.*'  ' 

Katnral  day.  Properly  the  period  of  twenty-four 
hours  from  midnight  to  midnight.*^  The  term  is 
sometimes  taken  to  mean  the  "daytime"  or  the 
time  between  sunrise  and  sunset;*'  the  period  of 
time  elapsing  between  sunrise  and  sunset.*' 

DAT  ASSIGNED.  Every  day  fixed  by  the 
jndges  for  holdii^  court,  whether  by  precept  or  by 
adjournment  from  time  to  time." 

ao.    See  Lay  Days  (25  Cyc  169]. 
See  Laying  Days  [25  Cyc  1691. 
See  Sunday   [87  Cyc  539]. 
See  Next  [29  Cyc  1044) 


DATBBSAK.  The  dawn  or  first  appearance  of 
light  in  the  morning ;"-  the  time  of  the  first  ap- 
pearance of  light  in  the  morning.'^ 

DAT  m  OOXJBT.  The  day  on  which  the  cause 
is  reached  for  trial  in  pursuance  of  the  forms  and 
methods  prescribed  by  the  law;"  the  opportunity 
to  resist  the  enforcement,  as  of  a  penalty,  whether 
it  may  have  any  legal  grounds  for  doing  so  or 
not.'*  It  is  a  rule  as  old  as  the  law,  and  never 
more  to  be  respected  than  now,  that  no  one  shall  be 
personally  bound  until  he  has  bad  his  day  in  court, 
by  which  is  meant,  until  he  has  been  duly  cited 
to  appear,  and  has  been  afforded  an  opportunity  to 
be  heard."  Judgment  without  such  citation  and  op- 
portunity wants  all  the  attributes  of  a  judicial  de- 
termination;" it  is  judicial  usurpation  and  oppres- 
sion, and  never  can  be  upheld  where  justice  is  justly 
administered." 

DAT  LABORER."  One  who  performs  day  labor 
or  performs  labor  by  the  day;"  one  whose  engage- 
ment to  labor  is  but  a  day  long.'°  At  the  end  of 
each  day,  both  he  and  his  employer  are  free.*^  In 
a  more  extended  sense  one  entitled  to  daily,  weekly, 
or  monthly  pay." 

DATLiaHT.     The  legal  meaning  of  the  word  is 


31. 

as. 


34. 

as. 

30]. 


See  Nonjudicial  [29  Cyc  1059] 
See   Rainy    [33    Cyc   1408    note 


See     Working    Day     [40    Cyc 


See  Return  Day  [34  Cyc  1690]. 

37.  See  Weather  Working  Day  [40 
Cyc   876]. 

38.  See   Whole    [40   Cyc   928   note 

"k 
28S9] 

4a     Black  L.  D. 

[a]  "Vatnzal  day"  dlatlagiilalied. — 
"The  English  appear  to  have  always 
divided  days  Into  natural  and  arti- 
ficial: but  at  different  periods,  have 
affixed  contrary  meanings  to  those 
terms.  The  time,  from  the  rising  to 
the  setting  of  the  sun,  was,  by  an- 
cient authors  called  dies  solaria,  and 
the  night,  dies  lunarls.  The  solar 
day  was  termed  the  natural  day;  and 
the  whole  twenty-four  hours,  con- 
sisting of  the  solar  day  and  the  night 
succeeding  It,  was  called  the  artifi- 
cial day.  But  afterwards,  and  to 
the  present  time,  the  solar  day  was 
termed  the  artificial  day,  and  the 
twenty-four  hours,  commencing  from 
the  rising  of  the  sun  on  on«  day,  and 
continued  through  the  night  succeed- 
ing, was  styled  the  natural  day." 
Fox  V.  Abel,  2  Conn.  541,  646  [cit 
Coke  Lltt.  p  136a]. 

41.  Black  L.  D.  To  same  effect 
Peo.  V.  Hatch,  33  III.  9,  137. 

43.  Black  L.  D.;  Heffner  v.  Heff- 
ner.  48  La.  Ann.  1088,  20  S  281. 

43.  Black  L.  D. 

44.  Black  L.  D. 

45.  Black  L.  D.  (where  it  is  said: 
"But  this  does  not  now  occur  until 
foreclosure").  To  same  effect  Ward 
v.  Lord,  100  Qa.  407,  28  SE  446; 
Moore  v.  Norman,  43  Minn.  428,  45 
NW  857,  19  AmSR  247,  9  LRA  55; 
Kortright  v.  Cady,  21  N.  T.  345,  78 
AmR  146. 

46.  Black  L.  D.  See  also  supra 
text  and  note  43. 

47.  Fox  v.  Abel.  2  Conn.   541,  642. 

48.  Fox  V.  Abel,  2  Conn.  641,~646 
[cit  Coke  Litt.   p  135]. 

[a]  Vatnral  and  solar  day.— 
Though  the  natural  day  consists  of 
twenty-four  hours;  yet,  as  it  com- 
prehends the  solar  day  and  the  night, 
we  speak  of  day  and  night  within 
the  period  of  the  natural  day,  to  dis- 
tinguish the  different  parts  of  the 
day.  Hence,  the  propriety  of  the  ex- 
pression, the  evening  of  a  day,  or, 
the    evening    following    a    day;    and 


they  have  both  the  same   import  In  '  gatlon. '     Ketchum  v.  Breed,  66  Wis. 


common  understanding,  and  are  used 
with  equal  propriety  in  reference  to 
the  solar  day.  and  the  night,  as  com- 
prehended in  the  natural  day.  We 
make  use  of  language  appropriate 
to  the  solar  day,  not  because  we 
adopt  it,  but  for  the  purpose  of  dis- 
tinguishing certain  portions  of  the 
natural  day."  Fox  v.  Abel,  2  Conn. 
641,  543  [cit  Coke  Litt.  p  135].  And 
see  State  v.  Padgett,  18  S.  C.  317, 
322  [cit  Coke  Lltt.  p  135]  (where  it 
is  said:  "The  division  of  time  which 
most  strikes  us,  is  that  into  day  and 
night.  One  rotation  of  the  earth  In 
twenty-four  hours  produces  a  period 
of  light  and  a  period  of  darkness 
of  about  equal  length,  and  it  is  en- 
tirely conventional  at  what  point  of 
the  circle  we  begin  to  make  the 
count;  But  of  the  two  periods,  that 
of  Tight,  the  artificial  day,  is  the 
most  important  to  us,  and  from  this 
or  some  other  cause  we  habitually, 
in  common  parlance,  speak  of  the 
night  which  succeeds  a  day  as  the 
night  'or  that  day — that  is  to  say, 
the  night  that  follows,  that  belongs 
to  that  day.  *A  day  Is  usually  in- 
tended of  a  natural  day,  aS  in  an 
indictment  of  burglary  we  say  in 
the  night  of, the  same  day'"). 

[b]  "Tbe  natural  day  baa  ao  fixed 
time  of  eommanoement,  in  which 
mankind  in  general,  or  the  different 
denominations  of  Christians,  are 
agreed.  .  .  .  The  solar  day  is  ascer- 
tained by  fixed  and  known  limits;  It 
is  subject  to  no  dlfflculties,  respecting 
its  commencement  and  close;  and  is 
always  understood,  in  common  par- 
lance, by  the  word,  day,  as  dlstin- 
guLihed  from  evening,  or  night."  Fox 
V.  Abel,  2  Conn.   541,  648. 

49.  Bouvler  L.  D.  [quot  In  re  Op. 
to  Governor,  24  R.  I.  603,  622,  54  A 
602,   81    LRA  612]. 

50.  Sigerella  v.  State,  24  Del.  157, 
74    A    1081,    1084. 

51.  Century  D.  [quot  Sullivan  v. 
Chicago  City  R.  (3o.,  167  III.  A.  162, 
159]. 

G8.  Webster  D.  [quot  Sullivan  v. 
Chicago  City  R.  Co.,  167  111.  A.  152, 
159].  See  also  Daylight  post  this  page. 

S3.  Ketchum  v.  Breed.  66  Wis.  86, 
92,  26  NW  271. 

[a]  A  ■peoUto  tliif.— "Fair  play 
sacms  to  demand  not  only  an  oppor- 
tunity of  having  a  trial,  but  a  full 
and  fair  trial.  It  Is  the  old  maxim 
that  every  one  Is  entitled  to  his  day 
In  court.  But  'his  day  in  court' 
does  not  mean  any  day  during  a 
series  of  years.  .  .  .  There  must  nec- 
essarily be  some   end   to   eyery   liti- 


86,  92,  26  NW  271. 

B4k.  Louisville  School  Bd.  v.  King, 
127  Ky.  824,  845,  107  SW  247,  32 
KyL  687,  15  LRANS  379. 

66.  Qalpln  v.  Page,  18  Wall.  (U. 
S.)  350,  21  L.  ed.  969  [quot  Indianap- 
olis Old  Wayne  Mut.  Life  Assoc,  v. 
McDonough,  204  U.  S.  8,  17,  27  SCt 
236,  61  L.  ed.  346;  Crapster  v.  Tay- 
lor, 74  Kan.  771,  87  P  1138,  1140: 
Perry  v.  Miltimore  Blastlc  Steel 
Car  Wheel  Co.,  71  Vt.  457,  461,  45 
A  1035,   76  AmSR  787]. 

66.  Galpln  v.  Page,  18  Wall.  (U. 
S.)  350,  21  L.  ed.  959  [quot  Indianap- 
olis Old  Wayne  Mut.  Life  Assoc,  v. 
McDonough,  204  U.  S.  8,  17,  27  SCt 
236,  51  L.  ed.  345;  Crapster  v.  Taylor, 
74  Kan.  771,  87  P  1138,  1140;  Ferry 
V.  Miltimore  Elastic  Steel  Car  Wheel 
Co.,  71  Vt.  457,  461,  45  A  1035,  76 
AmSR  787]. 

67.  Qalpln  v.  Pake,  18  Wall.  (U. 
S.)  360.  21  L.  ed.  959  [quot  Indianap- 
olis Old  Wayne  Mut.  Life  Assoc,  v.' 
McDonough,  204  U.  8.  8,  17.  27  SCt 
236,  51  L.  ed.  341';  Crapster  v.  Taylor, 
74  Kan.  771,  87  P  1138,  1140;  Perry 
v.  Miltimore  Elastic  Steel  Car  Wheel 
Co.,  71  Vt.  457,  461,  46  A  1036,  76 
AmSR  787]. 

68.  Say  W»oreri 

Lien  for  wages  see  Agriculture  i  69; 

Master  and  Servant   [26  Cyc  1066]; 

Mechanics'  Liens  [27  Cyc  82J. 
Right   to   exemption  see   Exemptions 

[18  Cyc  1409]. 
See  also  Laborer  [24  Cyc  810]. 

69.  Groves  v.  Kansas  City,  etc., 
R.   Co.,  57  Mo.   304,  308. 

60.  Caraker  v.  Matthews,  25  Oa. 
671,  576:  State  v.  Coates,  74  Wash. 
86,.  39,  182  P  727  [quot  Cyc]. 

61.  Caraker   v.    Matthews, 


Matthews,   26   Oa. 


25   Ga. 
671,  676^. 

ea.     Caraker   v. 
671,    674. 

[a]  A  dexk  and  bookkMper  ia  a 
"Amt  lalK>i*r."' — Lamar  v.  (Thisholm, 
77  Oa.  806. 

[b]  A  "conunerolal  traveler," 
whose  business  it  is  to  travel  and 
sell  goods  for  his  employer,  although 
employed  and  paid  for  his  services 
by  the  day,  is  not  a  "day-laborer" 
in  the  sense  in  which  these  words 
are  used  In  a  statute  exempting  the 
wages  of  a  day  laborer  from  gar- 
nishment. "Indeed,  a  gentleman  of 
his  profession  occupies  a  much  high- 
er station,  socially  and  commercially, 
than  that  of  a  mere  day-laborer,  as 
that  term  is  commonly  understood." 
Briscoe  v.  Montgomery,  93  Ga.  602, 
604.   20  SE  40.  44  AmSR  192. 

[c]  A  oondttotor  of  a  freight  or  a 
passenger    train    is    not    within    the 
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the  liglit  cansed  by  the  coming  or  rising  sun.**  Also, 
that  portion  of  time  before  sunrise,  and  after  sun- 
set, which  is  accounted  part  of  the  day.** 

DAT  MESSAGE.  A  telegram  which  is 'meant  to 
go  at  once,  as  distinguished  from  a  night  message 
which  is  not  expected  to  go  through  during  the 
night,  but  is  to  be  deliyered  the  next  morning.*^ 

DAT  OF  TAIAL.  By  this  term  is  intended  the 
day  appointed  by  law  for  trial,"  which  day  is  fixed 
and  is  a  proper  day  to  measure  from.*'  Also  the 
first  day  of  the  term.'*    

DAT  BULE  or  DAT  WBIT.  In  English  law,  a 
permission  granted  to  a  prisoner  to  go  out  of 
prison,  for  the  purpose  of  transacting  his  business, 
as  to  hear  a  case  in  which  he  is  concerned  at  the 
assises,  etc.** 

DAT '8  LABOB.    In  a   large   sense   the  person 

meanlnK  of  the  term.  "Whether  his 
wages  are  exempt  from  Karnishment 
depend*  upon  the  character  of  the 
service  rendered  by  hlra.  It  Is  not 
claimed  that  he  Is  a  mechanic  of 
any  description,  but  It  Is  contended 
that  he  1b  either  a  day  laborer  or 
Journeyman.  Unless,  however,  he 
performs  manual  labor,  and  Is  em- 
ployed for  that  purpose,  rather  than 
on  account  of  his  skill  or  Intellectual 

?uallflcatlons  to  discharge  Important 
unctions  In  overlooking  and  direct- 
ing the  operations  of  others  engaged 
in  running  and  managing  the  train 
of  their  common  employer,  and  is 
one  of  them,  and  not  above  them  in 
authority,  he  is  not."  Miller  v.  Du- 
gas,  77  Oa.  886.  388.  4  AmSR  90. 

[d]  lioooiiiotlTe  aDgliMMr  Inoloded. 
— ^"A  locomotive  engineer  is  a  day 
laborer  engaged  In  work  that  requires 
at  times  great  labor  as  well  as  skill, 
and  it  may  be,  as  Is  often  the  case, 
that  he  is  a  mechanic;  and  that  he  la 


whose  teams  are  employed  for  another  perfoima  la- 
bor with  them  whether  he  works  himself  or  not,  but 
in  a  stricter  sense,  and  we  think  within  the  mean- 
ing of  this  statute,  a  day's  labor  of  a  man  is  that 
which  be  performs  himself." 

DATSMAN.  An  arbitrator,  umpire,  or  elected 
judge." 

DATS  OF  OBA0E.'< 

DAT'S  PAT.  The  reasonable  chaige  for  the  use 
of  men  and  material  in  the  prosecution  of  worL" 

DAT'S  WORK.  The  number  of  hours  of  actual 
work  constituting  a  day's  labor,'*  which  may  be 
governed  by  contract,'*  by  custom  of  trade  or  busi- 
ness," or  by  statute.'' 

DATTIME.'*  That  portion  of  the  twenty-fonr 
hours  in  which  a  man's  person  and  conntenanee 
are  distinguishable;'*  daylight  enough  to  discern  & 


do  manual  labor,  but  is  expected, 
from  bis  skill  and  intellectual  fit- 
ness, to  direct  the  work  of  the  opera- 
tives under  him,  Is  to  be  regarded 
either  as  Journeyman  mechanic  or 
day  laborer  within  the  meaning  of 
this  statute.  The  meaning  of  these 
terms  was  sufficiently  enlarged  when 
they  were  made  to  embrace  the  over- 
seer of  a  plantation,  who  not  only 
directed  the  operations  of  the  hands 
employed,  but  labored  with  them,  and 
also  clerks  employed  In  stores.  Clag- 
horn  v.  Saussy,  51  Ga.  576;  Butler 
V.  Clark,  46  Ga.  466;  Caraker  v. 
Matthews,  25  Qa.  571.  To  apply  this 
to  the  case  of  this  defendant  would 
be  to  extend  Its  scope  beyond  any 
meaning  ever  contemplated  by  the 
legislature  in  using  the  terms  'Jour- 
neymen mechanics  and  'day  labor- 
ers,' and  would  embrace  civil  engi- 
neers, master  machinists,  architects, 
superintendents  of  stores  and  count- 
ing houses,  of  railways  and   railway 


of  the  class  mentioned  in  the  statute  {  shops,  etc.     Further  than  this  court 
whose,  wages  are  exempt.     He  is  not  i  has   already    gone    In    this   direction. 


an  officer  of  the  corporation  which 
employs  him,  but  is  a  servant  there- 
of. He  gives  and  has  no  power  of 
direction,  but  merely  obeys  and  car- 
ries out  the  orders  and  directions 
given  to  him  by  his  superiors."  Ban- 
ner V.  Shivers,  76  Ga.  335,  336. 

[el  OTa^ear  laolnded. — In  con- 
struing the  term,  as  used  in  a  stat- 
ute exempting  Journeyman  mechanics 
and  laborers  from  the  process  and 
liabilities  of  garnishment  on  their 
dally,  weekly,  or  monthly  wages.  It 
was  held  that  an  overseer  is  a  day 
laborer.  In  a  dissenting  opinion  by 
Bennlng,  J.,  however.  It  was  said: 
"But  an  overseer  Is  not,  in  my  opin- 
ion, a  Journeyman  mechanic  or  day 
laborer.  Certainly,  he  Is  not  a  Jour- 
neyman mechanic.  Is  he  a  day  la- 
borer? I  think  not.  I  think  he  is 
not  a  laborer'  at  all.  As  well  might 
we  say,  that  the  superintendent  of 
a  factory,  or  of  a  railroad,  or  of  a 
counting  house.  Is  a  laborer.  The 
term,  laborer,  as  I  understand  its 
Import,  is  not  applicable  to  any  pne 
who  does  not  earn  his  living  by  the 
work  of  his  hands;  as,  by  plowing, 
hoeing,  mowing,  ditching,  carrying  a 
hod,  feeding  the  Are  of  an  engine, 
&c.  But,  surely,  an  overseer,  under 
such  a  contract  as  the  present,  is 
not  a  day  laborer.  He  is  bound  for 
a  year,  not  for  merely  a  day,  or  a 
week.  True,  it  may  be,  that  his  pay 
will  be  dally  or  weekly,  but  that 
does  not  prevent  his  engagement 
from  being  for  a  year."  Caraker  v. 
Matthews,    25   Ga.    671,    576. 

[f]  "SnparlBtende&t"  dUstiaraUhed. 
—"The  boss  or  director  of  an  entire 
department  of  an  extensive  factory, 
employing  and  discharging  the  hands 
who  work  under  him.  to  the  number 
of  one  hundred  and  fifty  or  two  hun- 
dred, who  receives  a  monthly  salary 
of  one  hundred  dollars,  although  that 
salary  Is  payable  at  the  end  of  ev«ry 
two    weeks,    who    la   not    required    to 


we  do  not  propose  to  go,  and  were 
the  application  of  this  provision  to 
overseers  on  plantations  and  to  clerks 
In  stores  an  original  question,  wf 
should  hesitate  long  before  giving 
them  the  benefit  of  It."  iKyle  v. 
Montgomery,  73  Ga.  337,  343.         •     _ 

63.  Feo.  V.  Gibson,  68  Mich.  868, 
370,   25  NW  316. 

[a]  "Bjr  daylUIit.'' — Where  a  ma- 
rine insurance  policy  contained  the 
words:  "Privileged  to  use  kerosene 
oil  for  lights,  lamps  to  be  filled  and 
trimmed  by  daylight  only,"  the  court 
said:  "The  words  'by  daylight'  are 
Intended,  not  to  denote  day-time  as 
opposed  to  night-time,  but  to  prevent 
the  use  of  any  artificial  light  from 
which  the  oil  might  catch  fire."  Gun- 
ther  v.  Liverpool,  etc.,  Ins.  Co.,  134 
U.  S.  110,  116,  10  set  448,  33  L.  ed. 
867. 

64.  Black  L.  D.  Iclt  4  Blackstone 
Comm.  p  224].  See  also  Burglary  fl 
27,   28;  Daytime  post  this  page. 

66.  Bolton  V.  Western  Union  Tel. 
Co.,  76  S.  C.  629,  637,  57  SE  543.  See 
generally  Telegraphs  and  Tele- 
phones [37  Cyc  1659  et  seq]. 

66.  Green  v.  Charlotte,  etc.,  R. 
Co.,   6  8.  C.  342,   344. 

67.  Green  v.  Charlotte,  etc,  B. 
Co.,  e  S.  C.  342.  344. 

[a]  The  actual  dajr  of  trial  cannot 
be  known  until  It  arrives.  Green  v. 
Charlotte,  etc.,  R.  Co.,  6  S.  C.  342, 
344  (construing  a  statute  for  the 
.lervlce  of  notice  by  mall  of  the 
"day  of  trial"). 

68.  Green  v.  Charlotte,  etc.,  R 
Co.,  6  S.  C.  342.  344.  See  also 
Criminal  I^w  S9  796,  2000;  Trial  [3S 
Cyc  1279]. 

69.  Wharton  L.  t,ex. 

[a]  It  wa«  abollahed  by  6  and  6 
Vict,  c  22  5  12.  Wharton  L. 
Lex. 

70.  Atcherson  v.  TroT.  etc.,  R.  Co.. 
1  Abb.  Dec.  (N.  T.)  13,  23,  6  AbbPrNS 
829    (where,    construing    L.    [1860]    c 


140  (  12,  it  was  said:  "A  day's  labor 
of  a  laborer  does  not  Include  the 
team  which  he  drives.  .  .  .  This  may 
Include  apy  mere  implement  of  toll 
without  which  labor  cannot  be  per- 
formed, but  not  the  use  of  horse  any 
more  than  of  steam  power"). 

71.     Black  L.  D.   [cit  Cowell]. 

73.     Dajs  of  grace: 
Defined  see  Bills  and  Notes  t  615. 
In  maritime   war  see  War   [40  Cyc 

848). 
In  nonnegotiable  paiier  aee  Bills  and 

Notes   i    72. 
Judicial  notice  see  Evidence  (16  <^c 

879    note   15]. 
Pleading  see  Bills  and  Notes  i  1154. 
Taking  interest  on  see  Usury  (39  Cyc 

970]. 
What  law  governs  aee  Bills  and  Notes 

{   182. 

73.  Merrltt,  etc..  Derrick,  etc.,  Co. 
V.  TIce,  118  App.  Div.  123,  103  NTS 
333,  334. 

74.  Bachelder  v.  Bickford,  62  Me 
626,  627. 

[a]  Vaad  Is  the  ooaatltntioB  of 
ua  aasoolatlon  of  dxadfers  for  the 
purpose  of  designating  and  maintain- 
ing a  uniform  scale  of  prices  for 
dredging  in  New  York  harbor  and 
vicinity,  to  equitably  distribute  work, 
each  member  to  be  entitled  to  a  cer- 
tain percentage  of  the  work  done, 
figured  on  the  basis  of  "days'  work," 
the  term  means  days  actually  worked 
by  the  machines  of  the  several  con- 
tractors; the  capacity  of  the  ma- 
chines being,  roughly  speaking, 
gauged  by  their  power.  Potter  x. 
Morris,  etc..  Dredging  Co.,  69  N.  J. 
Bq.   422.  424.  46  A  537. 

75.  Bachelder  v.  Bickford,  62  Me. 
526,   627. 

76.  Wbite  v.  Dallas  County,  87 
Iowa  563.  566.  64  NW  3«8.      . 

[a]  "Wlini  ws  llaA  a  ndvuial 
naaga  in  this  business  to  call  ten 
hours'  labor  a  day's  work,  we  bave 
arrived  at  the  true  meaning  of  the 
word  day,  as  used  in  this  contract" 
Hinton  V.  Locke,  6  Hill  (N.  T.)  437, 
439 

77.  Bachelder  v.  Bickford.  «!  Me. 
526.  627  (construing  Rev.  St  c  8! 
(36).  See  also  U.  8.  v.  Martin.  9« 
U.  S.  400,  408,  24  L.  ed.  128  (coo- 
struing  Rev.  St.  {  8738,  an  eight-hour 
statute);  State  v.  Livingston  Con- 
crete Bldg.,  etc..  Co.,  34  Mont  570, 
576,  87  P  980,  9  AnnCas  204  (con- 
struing a  similar  statute);  and  gen- 
erally Master  and  Servant  (26  Cjc 
1030-1033].  „   , 

78.  See  also  Crepusculum  16  C.  J- 
p  1453;  Day  ante  p  1131;  Dayllirht 
ante  p  1138;  Night  or  Nighttime  [2' 
Cyc   10471. 

79.  Trull  V.  Wilson.  9  Mass.  Ia4: 
Com.  V.  Ranck,  16  Pa.  Dlst  407  [quo! 
Cyc].  And  see  Tutton  v.  Darke.  6 
H.  &  N.  647,  649,  167  Reprint  ISJS 
(quot  Com.  v.  Ranck.  16  Pa.  Dlst 
407]  (where  Watson,  B.,  in  the  course 
of  the  argument,  observed:  "Lord 
Hale  aays  (1  Hale.  P.  C.  550):,  It 
hath  been  anciently  held,  that  after 


For  latax  oaaea,  dcvalovmeata  and  ohaacwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numW. 
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man's  face;*"  a  time  when  there  is  light  enough  to 
distinguish  a  man's  features ;^^  the  time  from  the 
rising'  to  the  setting  of  the  sun,  and  that  portion  of 
the  time  after  the  settii^  of  the  sun,  or  before  its 
rising,  during  which  there  is  sufBcient  natural  light, 
other  than  moonlight,  so  that  'the  oountenanoe  of 
a  man  may  be  distinguished;*^  any  time  of  the 
t'wenty-four  hours  from  thirty  minutes  before  sun- 
rise  xmtil  thirty  minutes  after  sunset.** 

DAT  WORKMAN.  One  performing  ordinary 
manual  labor;**  yne  whose  duties  demafid  only  the 
performance  of  unskilled,  manual  labor.** 

D.  B.  E.  An  abbreviation  of  the  words  "de  bene 
esse."** 

"!>■.  B.  N.  An  abb^viation  of  the  words  "de  bonis 
non";*^  the  description  of  a  species  of  administra* 
tion.**  ^ 


D.  B.  N.  0.  T.  A.-  An  abbreviation  for  the  words 
"de  bonis  non  cum  testamento  annexo,"  meaning  an 
administration  with  the  will  annexed.** 

O.  0.  An  abbreviation  of  the  words  "district 
court,"  and  of  "District  of  Columbia." »•  The 
letters  eannot  be  construed  to  signify  a  particular 
county,  as  they  are  equally  susceptible  of  meaning 
any  other  county  having  the  letter  "D"  for  its 
initial.*! 

DEAD.    Dejprived  of  life;*^  inanimata,** 

DEAD  BLOCKS.  Bumpers  placed  on  r^way 
^an,  to  receive  the  concussion  and  the  shock  when 
moving  cars  come  in  contact  with  stationary  cars.'* 
They  are  constructed  on  the  frame  of  the  car  above 
the  drawheads,  which  are  below,  and  attached  to 
the  trucks.** 


sunset  though  daylight  be  not  quite 
gone,  or  before  sunrlslng.  Is  noc- 
tanter  to  make  a  burglary,  &c.  But 
the  later  opinion  hath  been  and  still 
obtaineth,  that  If  the  sun  be  set,  yet 
It  tbe  countenance  of  a  party  can  be 
reasonably  discerned  by  the  light  of 
tlie  sun  or  crepusculimi,  it  M  not 
nisrht  nor  noctanter  to  make  a  bur- 
glary' "). 

la]  AppUad  to  bnxgUnr^— "As  to 
what  Is  reckoned  night,  and  what 
day,  for  this  purpose:  anciently  the 
day  was  accounted  to  begin  only  at 
eun  rising,  and  to  end  Immediately 
upon   sunset;  but  the  better   opinion 

seems  to  be  that  if  there  be  daylight 
or  crepusculum  [twilight]  enough 
beg-un  or  left  to  discern  a  man's 
face   withal.    It   is   no   burglary."      4 

Blackstone  Comm.  p  224   [quot  State 

V.    McKnlght,    111    N.   C.    690,    691,    16 

SE    319;  Com.   V.  Ranck,   16  Pa.  Dlst. 

407;    NIchoIls    v.    State,    68   Wis.    416, 

420,    32   NW   543,   60  AmR   870].      To 

same  effect  Klleforth  v.  State.  88  Wis. 

1«3.    165,  S9   NW  607,   43  AmSR  934. 

See     also    Burglary    {{    27    et    seq, 

117. 

ao.    Anderson  L.  D.  [quot  State  v. 

McKnlght,  111  N.  C.  690.  <91,  16  SE 

819]. 

81.     Rex  ▼.  Tandy,   1  C.  &  P.  297, 

12    ECL.  178. 

83.     Linnen  v.   Banfleld,  114  Mich. 

93.   98.  72  NW  1.   > 

83.  Pen.  Code  art  710  [quot  Iaws 
V.  State,  26  Tex.  A.  643.  665,  10  SW 
2201:  Grant  v.  Hasa.  31  Tex.  Civ. 
A.    688,   689,   76   SW  342,   343. 

84.  Peo.  V.  Dalton,  49  App.  Dlv. 
71.   74,  63  NTS  2B8. 

85.  Peo.  V.  Dalton,  49  App.  Dlv. 
71.  74.  63  NTS  258.  See  also  Day 
Laborer  ante  p  1134. 

86.  Black  L.  D.  See  also  Ab- 
breviations 1  C.  J.  p  277  note  6  [a]; 
T>e  Bene  Ksse  post  this  page;  Deposi- 
tions [l.t  Cyc  857]. 

87.  Black  D.  D. 

88.  Black  I>.  D.  See  also  Abbre- 
viations  1   C.   J.  p  277  note  6   [a]; 


D.  B.  N.  C.  T.  A.  post  this  page;  Exeo- 
utors  and  Administrators  [18  Cyc 
1309-1321]. 

88.  See  Abbreviations  1  C.  J.  P 
276  note  4  [b]>  P  277  note  5  [a]; 
and  generally  Elxecutors  and  Admin- 
istrators [18  Cyc  1321-1824]. 

80.  Anderson  L.  D.  See  also  Ab- 
breviations 1  C.  J.  P  278  notes  10 
[a],  12  [a]. 

91.  Vivian  v.  State,  16  Tex.  A. 
262,  264  (where  in  the  absence  of 
other  designations  of  the  name  of 
the  county,  a  warrant  Issued  by  "J. 
R.  Sweeter,  J.  P.  Pr.  No.  1,  D,  C." 
did  not  authorize  a  presumption  that 
"D.   C."   signified   "Dimmit  County"). 

99.  Webster  D.  To  same  effect 
Com.  v.  Powell,  256  Pa.  470,  472,  100 
A. 964,  LRA1917E  1160. 

[a]  Sesd  anlmali^-An  ordinance 
which  makes  it  the  duty  of  an  In- 
spector to  cause  the  immediate  rt- 
moval  of  "all  putrid  and  unsound 
beef,  pork,  fish,  hides  or  skins,  all 
dead  animals  and  every  putrid,  of- 
fensive, unsound  or  unwholesome 
substance  found  in  any  street  or 
other  place  In  the  city  ...  so  as 
most  effectpally  to  secure  the  public 
health,"  docs  not  Justify  the  removal 
from  a  railroad  car  bf  hogs  that 
have  suffocated  on  the  passage.  The 
owner  of  such  hogs  may  In  case  of 
such  removal  recover  damages  from 
the  Inspector.  The  court  said:  "A 
dead  hog  is  not  per  se  a  nuisance, 
even  though  It  died  of  suffocation, 
and  is  not  necessarily  dangerous  to 
public  health.  The  owner  may  still 
put  it  to  a  useful  and  Innocent  pur- 
pose. This  ordinance,  so  far  as  it 
relates  to  'dead  animals'  cannot  be 
literally  construed,  becau.-ie  If  It 
should  be,  a'  city  Inspector  might 
with  impunity  remove  dead  animals 
provided  for  food.  The  connection 
In  which  the  terms  are  used,  and 
the  object  of  the  ordinance,  render 
it  quite  manifest  that  only  such 
'dead  animals'  were  meant  as  were 
nuisances  or  dangerous  or  deleteri- 


ous to  public  health."  Underwood  v. 
Orean,  42  N.  Y.  140,  142.  See  also 
Municipal  Corporations  [28  Cyc  720]; 
Nuisances  [29  Oyc  1169]. 

93.  Webster  D. 

[a]  Uve  sn«  ««•«/  stook, — (1) 
Where  a  testator  bequeathed  his 
"furniture  and  stock  of  carriages  and 
horses  and  other  live  and  dead 
stock,"  the  latter  phrase,  taken  to- 
gether with  "carriages  and  horses," 
was  held  to  be  antithetical  to  "fur- 
niture," and  to  refer  only  to  out-of- 
door  stock,  including  corn,  hay, 
straw,  carts,  etc.,  Arden,  M.  R.. 
saying!  "I  do  not  mean  to  say,  what 
live  and  dead  stock'  might  mean,  if 
it  stood  independent  of  every  thing 
else:  but  upon  the~  whole  of  this 
will  taken  together  I  cannot  by  any 
fair  Inference  deduce,  that  the  testa- 
tor did  Intend  under  the  words  'live 
and  dead  stock,'  as  they  stand  here, 
his  books  and  wine."  Porter  v.  Tour- 
nay,  3  Ves.  Jr.  311.  313,  30  Reprint 
1027.  (2)  Where  testator  bequeathed 
all  his  live  and  dead  stock,  house- 
hold furniture  and  Effects,  to  trus- 
tees, it  was  held  that  by  this  be- 
quest the  emblements  or  crops  grow- 
ing at  the  time  of  the  testator's 
death  passed.  Rndge  v.  Winnall,  12 
Beav.  857,  361,  60  Reprint  1098; 
Blake  V.  Gibbs,  5  Russ.  13,  19,  6  Eng 
Ch  13,  88  Reprint  932. 

94.  Norfolk,  etc.,  R.  Co.  v.  Cot- 
trell  83  Va.  612,  621,  3  SE  123  (where 
It  was  said:  -"These  blocks  are,  as 
their  name  Indicates,  dangerous. 
They  are  to  be  avoided  in  all  coup- 
lings, and  are  upon  all  cars.  They 
are  not  In  a  line  with  nor  in  close 
proximity  to  the  draw-heads,  but 
they  are  on  each  side  and  above  the 
draw-heads,  and,  while  they  are  dan- 
gerous In  themselves,  they  are  neces- 
sary to  preserve  the  life  of  the  brake- 
man  by  protecting  his  body  from  the 
cars,  and  they  are  a  necessary  pre- 
caution   against    danger"). 

85.  Norfolk  etc.,  R.  Co.  v.  Cot- 
trell    88  Va.  512,  621.  8  SB  128. 
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1.  DEFINITIONS 
n.  OlVn.  BIGHTS 

A.  Rights  of  Property  or  Possession 

1.  In  General  [J  2]  p  1137 

2.  Rights  as  to  Burial  [H  3-6]  p  1137 

a.  In  General  [\  3]  p  1137 

b.,  Husband  and  Wife  [M]  P  1139 

c.  Next  of  Kin  [«  5]  p  1139 

d.  Executors  and  Administrators  [f  6]  p  1139 

3.  Rights  as  to  Disturbance  or  Disinterment  [\i  7-12]  p 

a.  In  General  [$  7]  p  1139 

b.  Persons  Entitled  to  Disinter  [44  8-12]  p  1141 

(1)  In  General  [4  8]  P  1141 

(2)  Considerations  Affecting  Rights  [$$  9-12]  p 

(a)  Preference  of  Deceased  [4  9]  p  1141 

(b)  Consent  to  Original  Interment    [4  10]  p  1141 

(c)  Failure  to  Object  to  Disinterment   [4  11]  p  1142 

(d)  Conveyance  of  Property  [4  12]  p  1142 
ta  Burial  [4  13]'  p  1142 
[44  14-22]  p  1143 

l.'ln  General  [4  14]  p  1143 

2.  For  Funeral  Expenses  [4  15]  p  1143 

3.  In  Tort  [44  16-22]  p  1143 

a.  In  General  [4  16]  p  1143  ' 

b.  Interference  toith  Right  of  Burial  [4  17]  p  1144 
C.  Mutilation  of  Remains   [44  18-20]  p  1144 

(1)  In  General  [4  18]  p  1144     • 

(2)  Autopsies  and  Post-Mortem  Examinations  [4  19]  p  1144 

(3)  Persons  Entitled  to  Recover  [4  20]  p  1145 

d.  Disturbance  or  Disinterment  [4  21]  p  1146 

e.  Improper  Use  of  Photographs   [4  22]  p  1146 
Actions  [44  23-26]  p  1146 

1.  Jurisdiction  [4  23]  p  1146 

2.  Parties  [4  24]  p  1146 

3.  Pleading  [4  25]  p  1147 

4.  Evidence  [4  26]  p  1147 
Damages  [4  27]  p  1147 

OFFENSES  [44  28-38]  p  1148 
A.  Nature  and  Elements  [44  28-33]  p  1148 

1.  In  General  [4  28]  p  1148 

2.  Neglect  to  Bury  or  Improper  Burial  [4  29]  p  1148 
Sale  or  Other  Wrongful  Disposition  [4  30J  p  1148 
Interference  with  Right  of  Burial  [4  31]  p  1149 
Dissection  [4  32]  p  1149 
Disturbance  or  Disinterment  [4  33]  p  1149 

Attempts  [4  34]  p  1150 

Indictment  or  Information  [4  35]  p  1150 

Issues,  Proof,  and  Variance  [4  36]  p  1151 

Evidence  [4  37]  p  1151 

Trial  [4  38]  p  1151 
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Autopsy  by  coroner  see  Oovobmb  f  20. 

Burial  reRulatlona  see  OoaatitntloBkl  bnr  {  426;  HMtltk 

[21    Cyc    387];    muilotp*!    Ooiponttoiia    [28    Cyc 

712]. 
Carriage  of  corpse,  damages  for: 

Delay  in  transportation   see  Omnium  i  472. 

Injury  to  corpse  see  Oarrlan  {  623. 


Cemeteries  see  0*BMt«i!l*a  11  C.  J.  p  40. 
Exhumation  of  corpse  for  evidential  purposes: 
Generally  see  JUmoovuxt. 
In  ac'tlon   on   Insurance   policy   see  XUt 

[25  Cyc  947]. 
In  prosecution  for  homicide  see  Xomieia*   [21  Cyc 
1023]. 


For  Iktez  osBea,  amvtlosmmata  and  tOutnfa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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iHQueat  by  coronar  Ba«  Oonman  11  lS-t4. 

Ijareeny,  corpse  aa  subjeot  of  see  Auweogr  [26  Cyc  IS]. 

Bfandamus  to  enforce  rifhts  against  cemetery  associa- 
tion see  Kamdaanui  [26  Cyc  S80].    See  also 
taxtos  I  SS. 


Monuments  and  tombstones  see  Osawtaiea  {  18. 
Replevin,   teorpse   as. subject   of   see   Bsplerto   [S4   Cyc 

1357]. 
.Testamentary  disposition  of  corpse  see  WSIs  [40  Cy« 

loeo]. 


L    DEFIMITIONS 


[i  1]  The  term  "dead  body"  is  synonymous 
with' the  word  "corpse,"  and  as  used  in  a  legal  sense 
means  the  body  of  a  hiunan  being  deprived  of  Ufe,* 


but  it  does  not  include  the  remains  of  a  human  body 
that  has  long  since  decomposed.' 


n.    OlVn.  SIGHTS   and  UABILmES 


H  2]  A.  Bights  of  Property  or  Poneasion — ^1. 
In  GeiwraL  The  authorities  are  almost  uniform  is 
holding  that  there  is  no  right  of  property,  in  a 
strict  sense  or  in  the  ordinary  use  of  the  term,^  in 
the  dead  body  of  a  human  being,'  and  after  burial 


the  body  becomes  part  and  parcel  of  the  ground  to 
which  it  is  committed.*  The  right,  however,  to  bury 
a  corpse  '  and  to  preserve  the  remains  *  is  a  legal 
right  which  the  courts  recognise  and  protect,^  and 


1.    Black  L.   D. 

a.  Meads  v.  Dougherty  County,  98 
Ga.  897,  700,  26  BE  915;  Carter  v. 
Zanesvllle,  59  Ota.  St.  170.  174,  62  NB 
126. 

[a]  XDvatratioiia. — (1)  In  a  stat- 
ute authorisinK  an  Inquest  over  "dead 
bodies  found,'  the  term  "dead  body" 
does  not  apply  to  a  lot  of  bones 
bleached  by  time.  Meads  v.  Dough- 
erty  County,  98  Oa.  697,  700,  26  SB 
916.  (2)  The  term  "body,"  in  a  stat- 
ute prescribing  a  penalty  aicalnst  per- 
sons havingr  unlawful  possession  of 
the  "body"  of  a  deceased  person,  does 
not  relate  to  the  remains  of  persons 
lonsf  burled  and  decomposed.  Carter 
V.  ZanesTlUe,  69  Oh.  St.  170,  62  NB 
126. 

3.  V.  B. — In  re  Wong  Tung  Quy,  2 
Fed.   624,   6   Sawy.   442. 

Ala. — Bessemer  Land,  etc.,  Co.  t. 
Jenkins,  111  Ala.  1S6.  18  S  666,  66 
AmSR  26.    - 

Cal. — Bnos  v.  Snyder,  ISl  Cal.  88, 
63  P  170,  82  AmSR  330,  63  LRA 
221. 

111. — ^I^lenike  v.  Brunlng,  98  III.  A. 
644. 

Ind.-TOrr  v.  Dayton,  etc.  Tract. 
Co..  178  Ind.  40,  96  NE  462,  48  LRANS 
474,  AnnCa8l91&B   1277. 

Ky. — ^Hockenhammer  v.  Lexington, 
etc..  R.  Co.,  74  SW  222.  23  KyL 
2383:  Neighbors  v.  Neighbors,  112 
Ky.  161,  66  SW  607,  23  I&L  1433. 

Md.— Painter  v.  U.  S.  Fidelity,  etc., 
Co..  128  Md.  301,  91  A  158. 

Mass. — ^Weld  V.  Walker,  180  Mass. 
422,  89  AmR  466;  Meagher  T.  Drls- 
coll,  99  Mass.  281,  96  AmD  769.      , 

Mloh. — Doxtator  v.  Chicago,  etc.,  R. 
Co..  120  Mich.  696,  79  NW  922,  46 
LRA  635;  Keyes  t.  Konkel,  119  Mich. 
550,  78  NW  649,  76  AmSR  423,  44 
LRA  242. 

Minn. — Beaulleu  v.  Great  Northern 
R.  Co..  103  Minn.  47,  114  NW  363,  19 
LRANS  664,  14  AnnCas  462;  Lar- 
•son  V.  Chase,  47  Minn.  307,  60  NW 
238,    28  AmSR  370.    14   LRA   85. 

Mo. — ^Wall  V.  St.  Louis,  etc,  R. 
Co..  184  Mo.  A.  127,  168  SW  267; 
Wilson  V.  St.  Louis,  etc.,  R.  Co.,  160 
Mo.  A.  649,  142  SW  775;  Litteral  t. 
Lltteral,  131  Mo.  A.  306,  111  SW 
872;  Quthrle  v.  Weaver,  1  Mo.  A. 
136. 

N.  H.— Wilson  V,  Read.  74  N.  H. 
322.  68  A  37,  124  AmSR  973,  16 
LRANS  332;  Page  v.  Symonds,  63 
N.   H.    17. 

N.  J.— Smith  V.  Shepherd.  64  N.  J. 
BJq.  401.  64  A  806;  Toppin  T.  Morlarty, 
59   N.   J.   Eq.   115,   44  A   469. 

N.  T. — Flnley  v.  Atlantic  Transport 
Co..  220  N.  T.  249,  116  NE  715,  LRA 
1917E  862,  AnnCaslSlTD  726  E«ff  172 
App.  Dlv.  90i  167  NTS  1124];  Has- 
selbach  v.  Mt.  SInal  Hospital,  173 
App.  Dir.  89.  169  NTS  376;  Foley  v. 
Phelps,  1  App.  Div.  661.  37  NTS  471; 
Danahy  v.  Kellogg,  70  Misc.  25,  126 
NTS  444;  Buchanan  v.  Buchanan,  28 
Misc.  261,  69  NTS  810;  Snyder  v. 
Snyder,  60  HowPr  368;  Matter  of 
Brick  Presb.  Church,  8  Edw.  166; 
Matter  of  Beekman  St.,  4  Bradf. 
Surr.  608;^ 

N.  C. — ^Floyd  V.  Atlantic  Coast  Line 
R.  Co.,  167  N.  C.  S6,  88  SE  12,  LRA 
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1916B  619;  Kyles  y.  Southern  R.  Co., 
147  N.  C.   394,   61   SE  278.      . 

Oh.— Badsell  v.  Hadsell,  7  Oh.  Cir. 
Ct.   196. 

Okl. — Long  V.  Chicago,  etc.,  R.  Co., 
15  Okl.  512,  86  P  289,  6  LRANS  888, 

6  AnnCas   1006. 

Pa.— Pox  V.  Gordon,  16  Phila.  186. 
Compare  Pettlgrew  v.  Pettigrew,  207 
Pa.  813,  816,  66  A  878,  99  AmSR  796, 
64  LRA  179  (where  the  court  said: 
"It  would  be  more  accurate  to  say 
that  the  law  reoognises  property  In  a 
corpse,  but  property  subject  to  a  trust 
and  limited  In  its  rights  to  such  exer- 
cise as  shall  be  in  conformity  with 
the  duty  out  of  which  the  rights 
arise'"). 

R.  I. — Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  AmR  667. 

S.  C— Bx  p.  McCall,  68  S.  C.  489, 
47  SE  974;  Orlffltb  V.  Charlotte,  etc, 
R.  Co.,  23  S.  C.  26.  65  AmR  1. 

Tex. — Gray  v.  State,  65  Tex.  Cr.  90, 
114  SW  635,  22  LRANS  613. 

Eng. — Foster  v.  Dodd,  L.  R.  3  Q.  B. 
67;  Williams  v.  Williams,  20  Ch.  D. 
669;  Haynes'  Case,  12  Coke  113,  77 
Reprint  1389;  Corren's  Case,  12  Coke 
106,  77  Reprint  1380;  Reg.  v.  Sharpe, 

7  Cox  C.  C.  214;  Rex  v.  Lynn,  2  T.  R. 
733,   V)0  Reprint  894. 

4.  Fulsifer  V.  Douglass,  94  Me. 
656,  48  A  118,  63  LRA  238;  Meagher 
V.  Driscoll,  99  Mass.  281,  96  AmD 
759;  Wilson  v.  Read,  74  N.  H.  322,  68 
A  37,  124  AmSR  973,  16  LRANS  832. 

5.  BJclits  M  to  boxlal  see  Infra 
ii  3-6. 

'  6.  Wgbts  as  to  aJstnrta>e«  aad 
dlsintennrat  see  infra  {{  7-18. 

7.  Cal. — O'Donnell  v.  Slack,  123 
Cal.  286,   66  P  906,  43  LRA  388. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 123  Oa.  82,  61  SE  24,  3  AnnCas 
128;  Wright  v.  Hollywood 'Cemetery 
Corp.,  112  Ga.  884.  88  SB  94,  62  LRA 
621 ;  Medical  College  v.  Rushing,  1  Oa. 
A.    468,    57    SE   1083. 

III. — Davidson  v.  Reed,  111  III.  167, 
63  AmR  613;  Mensinger  v.  O'Hara, 
189  111.  A.  48;  Palenske  v.  Bruning, 
98  111.  A.  644 ;  Beam  v.  Cleveland,  etc, 
R.  Co.,   97  111.   A.    24. 

Ind. — Orr  v.  Dayton,  etc..  Tract. 
Co.,  178  Ind.  40,  96  NE  462,  48  LRA 
NS  474,  AnnCa8l915B  1277:  Renlhan 
v.  Wright,  126  Ina.  636.  25  NE  822, 
21  AmSR  249,  9  LRA  514;  Bogert  v. 
Indianapolis,    13    Ind.    134. 

Ky. — Hockenhammer  v.  Lexington, 
etc.,  R.  Co.,  74  SW  222,  24  KyL  2383; 
Louisville,  etc..  R.  Co.  v.  Hull.  118 
Kv.  661,  68  SW  433,  24  KyL  376,  67 
LRA  771;  Neighbors  v.  Neighbors.  112 
Ky.    161,    65   SW  607,   23   KyL  1488. 

Me. — Kanavan's  Case,  1  Me.  226. 

Md— Painter  v.  U.  S.  Fidelity,  etc., 
Co.,    123    Md.    301,    91    A   168. 

Mass. — Driscoll  v.  NIcholIs,  5  Gray 
488  * 

Mich. — Doxtator  ▼.  Chicago,  etc..  R. 
Co..  120  Mich.  596.  79  NW  922,  45 
LRA   535. 

Minn. — Beaulleu  v.  Great  Northern 
R.  Co.,  103  Minn.  47,  114  NW  353,  19 
LRANS  564.  14  AnnCas  462;  Lindh 
V.  Great  Northern  R.  Co.,  99  Minn. 
408,  109  NW  823,  7  LRANS  1018;  Lar- 
son V.  Chase.  47  Minn.  307,  60  NW 
238,  28  AmSR  870,  14  LRA  86. 


Mo. — Wall  v.  St.  Louis,  etCL_R. 
Co.,  184  Mo.  A.  127,  188  SW  267;  WU- 
son  T.  St.  Louis,  etc,  R.  Co.,  ICO  Mo. 
A.  649,  142  SW  775;  Lltteral  v.  Ut*- 
teral,  181  Mo.  A.  306,  111  SW  872; 
Guthrie   v.   Weaver,    1    Mo.   A.    136. 

N.  H.— Wilson  V.  Read,  74  N.  H. 
822,  68  A  87,  124  AmSR  973,  16  LRA 
NS  332;  Page  v.  Symonds,  63  N.  H. 
17,   66  AmR  481. 

N.  T. — Jackson  v.  Savage,  109  App. 
Div.  566,  96  NTS  386,  17  NTAnnCa» 
398;  Foley  v.  Phelps,  1  App.  Dlv.  661, 
87  NTS  471;  Darjihy  v.  Kellogg.  7ft 
Mlsc  26,  126  NTS  444;  Buchanan  v. 
Buchanan,  28  Miac  261,  59  NTS  810; 
Matter  of  Beekman  St.,  4  Bradf.  Surr. 
608. 

N.  C. — Floyd  V.  Atlantic  Coast  Llnft 
R.  Co.,  167  N.  C.  66,  88  SE  12.  LRA 
1915B  619;  Kyles  v.  Southern  R.  Co.» 
147  N.  C.  394,  81  SE  278. 

Oh. — Farley  v.  Carson,  8  Oh.  Deci 
(Reprint)    119,   6  CincLBul   786. 

Pa. — Pettlgrew  v.  Pettlgrew,  207 
Pa.  813,  99  AmSR  795,  64  LRA  179; 
Com,  V.  Susquehanna  Ckial  Co.,  6  Kulp 
196;   Fox  V.  Gordon,   16  Phila.   186. 

R.  I. — Pierce  v.  Swan  Point  Ceme- 
tery,  10  R.  I.   827,  14  AmR  667. 

Wis. — Koerber  v.  Patek,  123  Wis. 
463,  102  NW  40,  68  LRA  966. 

Alta. — Miner  v.  Canadian  Pac  R. 
(^.,  8  Alta.  L.  408    15  WestLR  161. 

Australia. — Doodeward  v.  Bpenoe,  6 
Austr.  C.   L.   R.   406.  • 

[a]  Blcfats  of  nHTlviar  •po«a» 
•■A  mattvsa,— (1)  A  widow  has  an 
Interest  in  the  unburled  body  of  her 
deceased  husband  which  the  c»>urta 
will  recognise.  Louisville,  etc.,  R. 
Co.  V.  Wilson,  128  Ga.  62,  61  SE  24, 
3  AnnC^as  128.  (2)  Although  there  la 
no  right  of  property  in  a  dead  hu- 
man body,  the  surviving  husband, 
widow,  or  next  of  kin  may  under  the 
law  protect  the  remains  and  save 
them  from  desecration,  and  may  en- 
force the  right  by  appropriate  reme- 
dies. Danahy  v.  Kellogg,  70  Misc.  25. 
126  NTS  444.  (3)  A  son  has  a  quasi 
property  right  in  the  remains  of  bis 
mother  sufficient  to  entitle  him  to  re- 
cover for  an  Injury  done  or  an  in- 
dignity committed  thereon.  Wall  v. 
St.  Louis,  etc.,  R.  Co.,  184  Mo. 
A.  127.  168  SW  257.  (4)  While 
there  is  no  right  of  property  In 
a  dead  body,  it  is  regarded  as 
property  In  so  far  as  to  entitle  the 
next  of  kin,  although  the  owner 
neither  of  the  place  of  sepulcher  nor 
of  the  remains,  to  invoke  the  protec- 
tion of  equity  against  the  unneces- 
sary desecration  of  the  place  of  bur- 
ial. Davidson  V.  Reed,  111  III.  167,  63 
AmR  613;  Wilson  v.  Read,  74  N.  H. 
322,  68  A  37,  124  AmSR  973,  1< 
LRANS  332.  (5)  "The  real  ques- 
tion is  not  of  the  disposable,  market- 
able value  of  a  corpse,  or  its  re- 
mains, as  an  article  of  traffic,  but  It 
is  of  the  sacred  and  Inherent  right 
to  its  custody.  In  order  decently  to 
bury  it,  and  secure  its  undisturbed 
repose.  The  dogma  of  the  English 
ecclesiastical  law,  that  a  child  has  no 
such  claim,  no  such  exclusive  power, 
no  peculiar  interest  In  the  dead  body 
of  its  parent,  is  so  utterly  incon- 
sistent With  every  enlightened  per 
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it  is  r^^arded  as  s  quasi  right  of  property.*  Bights 
in  a  deftd  body  exist  only  for  the  purpose  of  burial 
and  preservation  of  the  remains  after  burial  and, 
in  the  absence  of  statute,  it  cannot  be  disposed  of 
for  any  other  purpose,*  However,  a  corpse  may 
possess  such  peculiar  attributes  as  to  justify  its 
preservation  on  scientific  or  other  grounds,  and  if 
a  person  has  by  the  lawful  exercise  of  work  or 
skill  so  dealt  with  such  a  body  in  his  lawful  pos- 
session that  it  has  required  some  attributes  differ- 
entiating it  from  a  mere  corpse  awaiting  burial, 
he  acquires  a  right  to  retain  possession  of  it,  and  if 
deprived  of  its  possession  may  maintain  an  action 
for  its  recovery  as  against  any  person  not  entitled 
to  have  it  delivered  to  him  for  the  purpose  of  burial, 
subject  to  any  positive  law  forbidding  its  retention 
under  the  particular  circumstances.^** 

[$  3]  2.  Bights  as  to  Burial—a.  In  CkneraL 
There  is  no  universal^  rule  regarding  the  right  of 
persons  to  bury  the  deafl,  but  each  case  must  be 
considered  in  equity  on  its  own  merits.^^  The  right 
of  sepulture  is  not  an  absolute  one,  but  must  yield 
when  in  conflict  with  the  public  good  oi  when  the 
demands   of   justice   require   such   subordination." 

lllnn. — ^Larson 


oeptlon  of  personal  right,  bo  inax- 
pressWely  repulsive  to  every  proper 
and  moral  sense,  that  Us  adoption 
would  be  an  eternal  disgrace  to 
American  Jurisprudence."  Matter  of 
Beelcman  St,  4  Bradf.  Surr.  (N.  Y.) 
tOS.  529. 

8.  Ala. — Deavors  ▼.  Southern  Ex- 
press Co.,   76  S  288. 

Qa. — Medical  College  v.  Rushing,  1 
Oa.  A.  468,  67  SB  108S. 

Ky. — ^Neighbors  v.  Neighbors,  112 
Ky.  ICl,  65  SW  607.  23  KyLi  1433. 

Md.— Painter  v.  U.  S.  Fidelity,  etc, 
Co.,   123   Hd.    301,   91   A   168. 

Hinn. — BeauUeu  t.  Oreat  Northern 
R.  Co..  103  Minn.  47,  114  NW  353,  19 
LRANS    564.    14   AnnCas   462. 

Ho. — Wall  T.  St.  Louis,  etc.,  R. 
Co.,  184  Mo.  A.  127,  168  SW  267; 
Wilson  V.  St.  Louis,  etc.,  R.  Co.,  160 
Mo.  A.  649.  142  SW  776;  Litteral  v. 
Litteral,  131.  Uo.  A.  806,  111  SW 
.872. 

N.  T. — Buchanan  v.  Buchanan,  28 
Misc.   261.   69   NTS   810. 

N.  C. — ^Floyd  V.  Atlantic  Coast  Line 
R.  Co.,  167  N.  C.  65,  83  SB  12,  LRA 
1916B  519;  Kyles  v.  Southern  R.  Co., 
147  N.  C.  394.  61  SB  278. 

R.  I. — Hackett  v.  Hackett.  18  R.  I. 
156,  26  A  42.  49  AmSR  762.  19  LRA 
568:  Pierce  v.  Swan  Point  Cemetery, 
10  R.  I.  227,  14  AniR  667. 

Tex. — Gray  v.  State,  55  Tex.  Cr. 
90^14  SW  636,  22  LRANS  513. 

Wis. — Koerber  v.  Patek,  123  Wis. 
453,    102   NW   40,    68    LRA   9B6. 

Alta. — Miner  v.  Canadian  Pac.  R. 
Co..  3  Alta.  L.  408.  413.  16  WestLR 
161    [clt  Cyc]. 

8.  Matter  of  Beekman  St.,  4  Bradf. 
Surr.  (N.  Y.)  603:  Long  v.  Chicago 
etc.,  R.  Co.,  15  Okl.  612,  86  P  289,  6 
LRANS   883.    6  AnnCas   1005. 

[a]  Sale  for  gain <— In  portions'  of 
Burope  during  the  semlbarbarous 
state  of  society  of  the  Middle  Ages 
the  law  permitted  a  creditor  to  seise 
the  dead  tvody  of  his  debtor,  and  in 
ancient  Bgypt  a  son  could  borrow 
money  by  hypothecating  his  father's 
corpse:  but  no  evidence  appears  to 
exist  in  modem  jurisprudence  of  a 
legal  right  to  convert  a  dead  body  to 
any  purpose  of  lecuniary  profit.  Mat- 
ter of  Beekman  St.,  4  Bradf.  Surr. 
(N.  Y.)   603. 

10.  Doodeward.v.  Spence,  6  Austr. 
C.  L.  R.  406. 

11.  Pettigrew  v.  Pettlgrew,  207 
Pa.  313.  66  A  878,  99  AmSR  795,  64 
LRA   179. 

U.    Gray  v.  State,   55  Tex.  Cr.  90, 
114   SW  635,   22   LRANS   513. 
.  13.    Me. — Pulslfer   v.   Douglass,   94 
Me.  556,  48  A  118,  53  LRA  238. 


Chase,  47  Minn. 
307,  60  NW  288,  28  AmSR  370,  14 
LRA  85. 

N.  H.— WUson  V.  Read,  74  N.  H. 
322,  68  A  37,  124  AmSR  973,  1<  LRA 
NS   3S2 

N.  J.— Toppin  ▼.  Morlartr,  59  N.  J. 
Eq.  116,  44  A  469. 

N.  Y. — Buchanan  v.  Buchanan,  28 
Misc.  261.  69  NYS  810;  Snyder  v. 
Snyder,  60  HowPr  368. 

Oh.— Herold  ,v.  Herold,  16  OhS&CP 
303;  Smiley  v.  Bartlett,  8  OhS&CP 
164. 

Pa. — ^Hoppe  V.  Cathedral  Cemetery, 
24  Pa.  Dist.  S44;  Fox  v.  Gordon,  16 
Phlla,  119. 

R.  I.— Hackett  V.  Hackett,  18  R.  L 
156,  26  A  42,  49  AmSR  762,  19  LRA 
558:  Fierce  v.  Svaii  Point  Cemetery, 
10  R.    1.   227,  14  AmR  667. 

Wash. — ^Wood  v.  Butterworth,  65 
Wash.  344.  118  P  212. 

[a]  Bivorc*  or  aapamtloa  of  kna- 
luaA  aad,  wU*<— (1)  Under  a  decree 
in  divorce  giving  the  rigitt  to  the  hus- 
band to  visit  a  child  in  the  custody 
of  the  wife  upon  certain  conditions 
which  were  not  performed,  the  wife 
has  the  right  on  the  death  of  the 
child  to  the  control  of  its  body,  and 
to  determine  where  funeral  services 
are  to  be  conducted,  and  where  and 
how  the  child  shall  be  burled.  Rader 
V.  Davis,  154  Iowa  308,  134  NW  849, 
38  LRANS  131,  AnnCasl914A  1246. 
(2)  Where  a  deceased  person  did  not 
In  his  lifetime  live  with  his  wife,  and 
no  executor  or  administrator  has  been 
appointed  over  his  estate,  his  sister 
has  the  right  to  direct  and  control 
the  burial  of  his  body.  Kitchen  v. 
Wilkinson.  26  Pa.  Super.  76.  (3)  "If 
.  .  .  a  husband  and  wife  should  quar- 
rel and  separate:  if  the  family  rela- 
tion should  be  destroyed  and  the  wife 
should  return  to  her  parents  and 
thenceforth  become  again  a  member 
of  their  family,  and  live  under  their 
protection  and  support,  and  die  in 
those  circumstances,  no  chancellor,  it 
is  safe  to  say,  would  interfere  at  the 
Instance  of  such  a  husband  to  pre- 
vent the  parents  from  burying  their 
daughter  in  such  place  and  manner 
as  they  might  desire."  Fox  v.  Gor- 
don, 16   Phlla.    (Pa.)   185,   187. 

Cb]  Blgbt  aa  1>«iwa«n  widow  and 
son  hf  lint  wlfak— It  has  been  held 
in  a  contest  between  the  widow  of 
deceased,  who  was  his  second  wife, 
and  his  only  son  and  heir,  who  was 
the  child  of  his  first  marriage,  as 
to  the  disposition  of  his  remains,  that 
the  claim  of  the  son  Is  to  be  pre- 
ferred. Snyder  v.  Snyder,  60  HowPr 
(N.  Y.)   368. 


Therefore  no  matter  in  whom  the  right  of  burial 
rests,  it  is  in  the  nature  of  a  sacred  trust  for  the 
benefit  of  all  who  may,  from  family  ties  or  friend- 
ship, have  an  interest  in  the  remains;  and  in  case 
of  a  contention  the  court  should  assume  an  equit- 
able jurisdiction  over  the  subject,  somewhat  in  an- 
alogy to  the  care  and  custody  of  infants,  and  should 
make  such  disposition  as  seems  to  be  best  and  right 
under  all  the  circumstances.*'  The  duty  resting  on 
a  person  to  bury  the  person  deceased  ^*  carries  with 
it  the  corresponding  right  to  determine  the  place 
of  sepulture;^'  but  this  right  must  be  exercised  with 
a  proper  observance  of  what  is  due  to  public  pro- 
priety and  to  the  feelings  of  relatives,  and  it  may 
be  overruled  by  other  considerations.** 

Effect  of  deceased's  preference.*^  Where  de- 
ceased has  indicated  a  preference,  selecting  the  place 
of  interment  or  expressing  a  wish  that  it  should 
take  place  in  a  spot  fixed  upon,  the  courts  will  ef- 
fectuate this  expressed  desire  if  possible,  even  in 
the  face  of  opposition  by  the  husband,  the  widow, 
or  the  next  of  kin.*"  If,  however,  the  wishes  of 
deceased  cannot  be  effectuated,  a  court  may  order 
an  interment  in  accordance  with  the  wishes  of  the 
[c]  Tanas  af  liitliaa«T< — It  has 
been  stated  that  the  right  of  the  kins- 
men of  deceased  to  bury  the  body  may 
be  modified  by  circumstances  of 
special  intimacy  or  association  -with 
deceased.  Pettlgrew  v.  Pettigrew, 
207  Pa.  313,  56  A  878,  99  AmSR  795. 
64  LRA  179. 

Bgnitjr  Jnzlsdletloii  see  Infra  I  23. 
14.  See  infra  i  13. 
IK.  Bnoa  v.  Snyder,  131  Cal.  68.  S3 
P  170,  82  AmSR  330,  53  LRA  221; 
Doxator  v.  Chicago,  etc.,  R.  Co..  120 
Mich.  696,  79  NW  922,  45  LRA  535; 
Litteral  v.  Litteral,  131  Mo.  A.  306, 
111  SW  872;  Fox  V.  Gordon,  16  Phlla. 
(Pa.)  185.  Compare  Scott  v.  Riley, 
16  Phlla.  (Pa.)  106  (where  it  is  said 
that  as  there  is  no  law  which  com- 
pels the  next  of  kin  to  perform  the 
duties  of  burial,  the  right  to  bury 
does  not  follow  as  a  legal  sequence 
from  any  obligation). 

[a]  Bffeot  of  ■tatot*  rsqvlxlar 
Inulalv— A  statute  declaring  on  whom 
devolves  the  duty  of  burying  the  body 
of  a  deceased  person  is  to  be  con- 
sidered in  a  civil  case  as  determin- 
ing who  has  the  right  to  bury  the 
body  and  to  have  the  possession 
thereof  for  that  purpose.  Enos  v. 
Snyder,  131  Cal.  68,  63  P  170,  82 
AmSR  330,  53  LRA  221. 

18.  Fox  V.  Gordon,  16  Phlla.  (Pa.) 
185. 

17.  Testamantarr  dlapoidtton  of 
ramaiaa  see  Wills  [40  Cyc  1050]. 

18.  Cal. — O'Donnell  v.  Slack.  123 
Cal.   285,  65  F  906,  43  LRA  388. 

Iowa. — Thompson  v.  Deeds,  93 
Iowa  228,  61  NW  842.  35  LRA  66. 

N.  H.— Wilson  V.  Read.  74  N.  H. 
322,  68  A  37,  124  AmSR  973,  16 
LRANS   332. 

N.  Y. — Cooneyv.  English.  8C  Misc. 
292.  148  NYS  286;  In  re  Richardson. 
29  Ml!<c.  367,  60  NYS  539;  In  re  Donn, 
14  NYS  189;  Johnston  v.  Marinus.  18 
AbbNCas  72;  Matter  of  Beekman  St., 
4    Bradf.    Surr.    60S. 

Oh. — Smiley  v.  Bartlett.  6  Oh.  CIr. 
Ct.  234.  But  compare  Herold  v.  Her- 
old, 16  OhS&CP  303  (where  the  body 
was  awarded  to  the  widow  notwith- 
standing the  expressed  wish  of  de- 
cedent where  It  would  prevent  the 
widow  and  a  child  from  visiting  the 
grave). 

Pa. — Pettigrew  v.  Pettlgrew,  207 
Pa.  313.  66  A  878.  99  AmSR  795.  64 
LRA  179;  Fox  v.  Gordon.  16  Phlla. 
185;  Scott  V.  Riley.  16  Phlla.  106; 
Lowry   v.  Plitt,   2  WklyNC  675. 

R.  I. — Pierce  v.  Swan  Point  Ceme- 
tery. 10  R.   I.  227,   14  AmR  667. 

Wash. — Wood  v.  Butterworth,  65 
Wash.  344,  118  P  212. 


For  later  oasss,  developuents  and  ohaafea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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executor  of  the  .estate  of  deoeaaed.^' 

[$4]  b.  Husband  and  Wife.  Upon  the  death 
of  a  married  person,  the  surviving  spouse  has  the 
paramount  right  as  to  the  custody  of  the  remains  of 
the  deceased  and  its  burial.'" 

[$  5]  c.  Next  of  Kin.  If  there  is  no  surviv- 
Log  spouse,  the  right  to  select  a  place  of  burial  and 
to  see  to  the  proper  interment  of  the  deceased  rests 
primarily  vith  the  next  of  kin  rather  than  with  -a 
stranger  to  the  blood.'^  The  right  of  burial  by  the 
next  of  kin  is  in  the  order  yf  their  relation  to  the 
decedent,  as  cbildroi  of  proper  age,  parents, 
brothers,  and  sisters  and  more  distant  kin.''  If 
the  next  of  kin  is  a  minor,  then  the  right  devolves 
upon  the  next  of  kin  of  full  age.'^  If  the  surviv- 
ing spouse/  is  absent,  the  next  of  kin  are  entitled 


to  exercise  the  r^ht  of  burial.'*  The  consent  of  the 
next  of  kin  to  the  burial  of  a  deceased  relative  by 
another,  in  order  to  constitute  a  waiver  of  their 
rights,  must  be  fully  and  voluntarily  given.'* 

[i  6]  d-  ExBcotora  and  AdmisistratorB.  It  has 
been  held  that  an  executor  has  the  right  to  the  cus- 
tody and  possession  of  the  body  of  his  decedent 
until  it  is  properly  buried,  although  he  has  no 
property  in  it;"  but  according  to  the  weight  of  au- 
thority an  executor  or  administrator  has  no  rights 
as   to   the   disposition  of  the  remains   of   the  de- 


But  compare  McEntee  v.  Bonacum, 
$6  Kebr.  651,  92  NW  6S3,  60  L.RA 
440  <wbere  doubt  was  expressed  as 
to  a  dying  request  being  obllga- 
tory  upon  the  next  of  kin);  Toppln 
T.  Moriarty,  6»  N.  J.  Gq.  115,  44  A 
469  (where  doubt  was  expressed  as 
to  a  verbal  request  by  a  wife  being 
of  any  effect). 

[a]  Xb*  courts  of  aqnlty  wlu  not 
lat«rfara  to  give  the  right  of  burial 
of  a  dead  body  to  the  next  of  Kin  of 
a  deceased  adult  against  her  ex- 
pressed request  that  she  should  be  in- 
terred elsewhere.  Scott  v.  Riley,  16 
Phila.  (Pa.)  106. 

[b]  OonaldMattoBs  XMItlonal  to 
wlali  of  d*OMUMd<— Where  decedent 
had  made  his  home  for  many  years 
in  one  state  and  had  expressed  a 
wish  to  be  burled  In  his  home  city 
in  that  state,  where  his  former  wife 
and  two  children  by  .his  second  wife 
were  buried,  but  he  died  in  another 
state  where  his  second  wife  was  then 
residing,  the  court,  in  a  contest  be- 
tireen  the  second  wife  and  the  next  of 
kin  as  to  the  place  of  burial,  should 
give  effect  to  his  wishes,  and  give 
the  next  of  kin,  wishing  to  bury  him 
In  his  home  in  the  former  state,  the 
privilege  of  so  doing.  Wood  v.  But- 
terworth.  65  Wash.  344.  IIS  P  212. 

19.  In  re  Seymour,  15  Cal.  A.  >a87, 
114  P  1023  [dist  O'Donnell  v.  Slack, 
123  Cal.  285,  55  P  906,  43  LRA  388^ 
(holding  that,  where  the  authorities 
of  a  city  prior  to  decedent's  death 
had  adopted  ordinances  prohibiting 
further  interments  in  a  cemetery  in 
which  deceased  had  a  mausoleum,  the 
probate  court,  at  the  Instance  of  de- 
cedent's executors,  had  Jurisdiction  to 
order  the  Interment  of  his  remains  In 
a  cemetery  other  than  that  in  which 
he  and  his  wife  had  orally  expressed 
a  wish  to  be  buried,  and  to  provide 
for  such  Interment  out  of  the  funds 
of  decedent's  estate  against  the  pro- 
test of  objectors  Interested  In  the 
estate  of  decedent's  widow,'  but  who 
were  not  of  kin  to  him). 

20.  Cal. — EnOB  V.  Synder,  131  Cal. 
«8.  83  P  170,  82  AmSR  330,  53  LRA 
221;  O'Donnell  v.  Slack,  123  Ca.\.  286, 
55  P  906.  43  LRA  388. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Wil- 
son. 123  Qa.  62,  51  SK  24,  3  AnnC^as 
128;  Rushing  v.  State  Medical  Col- 
lege, 4  Qa.  A.  823,  62  SB  563;  State 
Medical  College  v.  Rushing,  1  Oa.  A. 
468.   57   SB  1083. 

III. — Mensinger  v.  O'Hara.  189  lU. 
A.  48. 

Ky. — Neighbors  v.  Neighbors,  112 
Ky.  161.  65  SW  607.  23  KyL  1433. 

Me. — ^Pulslfer  v.  Douglass,  94  Me. 
556.    48   A  118,  53  LRA  238. 

Md. — Painter  v.  U.  S.  Pidellty,  etc., 
Co..  123  Md.  801,  91  A  158. 

Mhks. — ^Weld  ▼.  Walker,  ISO  Mass. 
422.  30  AmR  466;  Durell  ▼.  Hayward, 
9  Gray   248,  69  AmD  284. 

Minn. — Larson  y.  CHiase.  47  Minn. 
307,  50  NW  238,  28  AmSR  370,  14 
LRA    85. 

Mo. — ^Wilson  ▼.  St.  Louis,  etc.,  R. 
O..  160  Mo.  A.  649.  142  SW  775; 
LItteral  v.  LItteral,  131  Mo.  A.  306, 
111  SW  872. 


Pierce,      95 


Nebr. — Thompson      v. 
Nebr.  692,   146  NW  948. 

N.  J. — Smith  v.  Shepherd,  64  N.  J. 
Ea.    401,    54   A   806. 

N.  Y. — rtercy  V.  Presbyterian  Hos- 
pital, 202  N.  Y.  259,  95  NE  695,  Ann 
CaBl912D  1238  [rev  137  App.  DIv. 
924  mem,  122  NYS  1126  mem];  Has- 
aelbach  v.  Mt.  Sinai  Hospital,  173 
App.  Dlv.  89,  159  NYS  376;  Foley  v. 
Phelps,  1  App.  Div.  561.  37  NYS  471; 
Mitchell  V.  Thome,  57  Hun  405,  10 
NYS  682  [atr  134  N.  Y.  536.  32  NE  10, 
80  AmSR  699];  Matter  of  Richard- 
son, 29  Misc.  367,  60  NYS  539;  Bu- 
chanan V.  Buchanan,  28  Misc.  261,  59 
NYS  810;  Johnston  v.  Marinus,  18 
AbbNCas  72;  Becor  Case,  10  AlbLJ  70. 

N.  C. — Kyies  V.  Southern  R.  Co., 
147  N.  C.  394,  61  SB  278. 

Oh.— Hadseil  v.  Hadsell,  7  Oh.  Cir. 
Ct.  196;  Farley  v.  Carson,  8  Oh.  Dec. 
(Reprint)  119,  5  ClncLBul  786;  Her- 
old  V.   Herold,   16   OhS&CP   303. 

Pa. — Pettlgrow  v.  Pettlgrew,  207 
Pa.  313,  66  A  878,  99  AmSR  795,  64 
LRA  179;  Fox  v.  Gordon,  16  Phila. 
185;   Scott   V.   Riley,   16    Phila.    106. 

R.  I. — McGann  v.  McOann,  28  R.  I. 
130,  66  A  52;  Hackett  v.'Hackett,  18 
R.  I.  165,  26  A  42,  49  AmSR  762.  19 
LRA   658. 

Tex.— Wright  v.  Hamed,  (Civ.  A.) 
163  SW  685. 

Wis. — Koerber  v.  Patek,  123  Wis. 
463.   102  NW  40,  68, LRA  966. 

Went  to  maot  moansunt  see  Ceme- 
teries  S    28. 

ai.  Cal. — EMos  V.  Snyder,  131  Cal. 
68,  63  P  170,  82  AmSR  380,  53  LRA 
221;  O'Donnell  v.  Slack,  123  Cal.  286, 
65   P   906.   43    LRA   388. 

Ga. — Wright  v.  Hollywood  Cieme- 
tery  Corp.,  112  Oa.  884,  38  SB  94,  62 
LRA  621. 

111.— Mensinger  v.  O'Hara,  189  111. 
A.  48;  Palenzke  v.  Bruning,  98  111.  A. 
644. 

Ky. — Neighbors  v.  Neighbors.  112 
Ky.  161,  65  SW  607,  23  KyL  1438. 

Md. — Painter  v.  U.  S.  Pidellty,  etc., 
Co.,   123   Md.  301,  91  A  158. 

Mass. — Burney  v.  Children's  Hos- 
pital. 169  Mass.  67.  47  NE  401.  61 
AmSR  273,   38  LRA   413. 

Mo.— Wall  v.  St.  Louis,  etc.,  R.  CJo., 
184    Mo.   A.    127.    168    SW    257. 

Nebr. — McBntee  v.  Bonacum,  66 
Nebr.  661,  92  NW  638,  80  LRA  440. 

N.  J. — Smith  v.  Shepherd,  64  N.  X 
Bq.  401,  54  A  806. 

N.  Y. — PInley  v.  Atlant-lc  Trans- 
port Co.,  220  N.  Y.  249.  116  NE  715, 
LRA1917E  852.  AnnCaBl917D  726 
raff  172  App.  Dlv.  907,  157  NYS  1124 
(art  90  Misc.  480,  163  NYS  439)]: 
Darcy  v.  Pre.sbyterlal  Hospital.  202 
N.  Y.  259.  95  NE  695,  AnnCasl912D 
1238  frev  137  App.  Dlv.  924  mem, 
122  NYS  1126  mem,  and  rearg  den  203 
N.  Y.  647.  96  NE  1113]:  Hasselbach  v. 
Mt.  Sinai  Hospital.  173  App.  Div.  89, 
159  NYS  376;  Buchanan  v.  Buchanan, 
28  MlBC.  261.  59  NYS  810:  In  re  Donn, 
14  NYS  189;  Peo.  v.  St.  Patrick's 
Cathedral.  7  AbbNCas  121.  63  HowPr 
65  [rev  on  other  grounds.  21  Hun 
184];  Rousseau  v.  Troy,  49  HowPr 
492:  Matter  of  Beekman  St.,  4  Bradf. 
Surr.  503. 


[%  7]  S.  Bights  as  to  Distarbaace  or  Disinter- 
ment— a.  In  Genaral.  Except  in  cases  of  necessity 
or  for  laudable  purposes  the  policy  of  the  law  is 
that. the  sanctity  of  the  grave  should  be  maintained, 

Oh. — State  v.  Shonhoft,  7  Oh.  Cir. 
Dec.  716;  Farley  v.  Carson,  8  Oh.  Dec 
(Reprint)    119,    6  ClncLBul  .786. 

Pa. — Pettlgrew  v.  Pettlgrew,  207 
Pa.  318,  66  A  878,  99  AmSR  7$6,  64 
LRA  179;  Wynkoop  v.  Wynkoop,  48 
Pa.  293.  82  AmD  606;  Com.  v.  Susque- 
hanna Coal  Co.,  6  Kulp  195. 

Va. — ^Awtrey  v.  Norfolk,  etc,  R. 
Co^93  SE  570. 

Wis. — Koerber  v.  Patek,  123  Wis. 
453,   102  NW  40,  68  LRA  966. 

fla.  Renihan  v.  Wright,  126  Ind. 
536,  26  NE  822,  21  AmSR  249,  9  LRA 
514;  Pettlgrew  v.  Pettlgrew,  207  Pa. 
313,  66  A  878,  99  AmSR  796,  64  LRA 
179. 

[a]  Bnxlal  of  fafhar. — In  the  ab- 
sence of  a  surviving  spouse,  a  son  Is 
the  lawful  custodian  of  the  body  of 
the  deceased  parent  for  the  purpose 
of  preservation  and  burial.  Koerber 
V.  Patek,  123  Wis.  463,  102  NW  40. 
68    LRA   966. 

lb]  Bpitel  of  T?ilTifT  ohild.  '"A 
father  has  the  right  to  bury  his  minor 
child.  Birmingham  Transfer,  etc, 
Co.   V.   Still,   7  Ala.  A.   556,  61   S  611. 

aa.  Peo.  V.  St.  Patrick's  Cathedral, 
7  AbbNCas  (N.  Y.)  121,  68  HowPr  66 
[rev  on  other  ground   21   Hun   184]. 

[a]  BozUl  by  sraadawthMr^d) 
The  grandmother  of  the  deceased 
who  was  an  orphan  and  had  resided 
with  her  is  entitled  to  bury  the  body 
where  the  only  other  relative  near  at 
hand  was  a  brother  of  the  deceased 
and  a  minor.  Wright  v.  Hollywood 
Cemetery  Corp.,  112  Ga.  884,  38  SB 
94.  52  LRA  621.  (2)  The  brother, 
however,  had  a  right  to  participate 
with  the  grandmother  in  causing  such 
burial  to  be  made,  although  he  was 
a  minor.  Wright  v.  Hollywood  Ceme- 
tery Corp.,  supra 

84.  Jenkins  v.  Tucker,  1  H.  Bl. 
90,  126  Reprint  66  (where  It  was  held 
that  the  father  Is  the  proper  person 
to  interfere. In  giving  directions  for 
his  daughter's  funeral  in  the  absence 
of  her  husband). 

as.  McEntee  v.  Bonacum,  66  Nebr. 
661.  92  NW  633.  60  LRA  440. 

36.  Reg.  v.  Scott,  2  Q.  B.  248 
note.  42  ECL  669  note,  114  Reprint 
97;  Reg.  v.  Fox.  2  Q.  B.  246,  42  BCL 
658.  114  Reprint  96:  Williams  v.  Wil- 
liams, 20  Ch.  D.  659;  Stag  v.  Punter, 
3  Atk.  119,  26  Reprint  872,  2  ERC 
147.  See  also  Executors  and  Ad- 
ministrators [18  Cyc  206]. 

37.  Bnos  V.  Snyder,  131  Cal.  68,  63 
P  170,  82  AmSR  330,  53  LRA  221; 
O'Donnell  v.  Slack,  123  Cal.  285,  B6 
P  906,  43  LRA  388:  Renihan  v. 
WrlKht.  126  Ind.  636.  26  NE  822,  21 
AmSR  249,  »  LRA  614;  Griffith  v. 
Charlotte,  etc..  R.  Co.,  23  S.  C.  25, 
55  AmR  1;  Koerber  v.  Patek.  123 
Wis.  463,  102  NW  40,  88  LRA  956. 
Compare  Pettlgrew  v.  Pettlgrew,  207 
Pa.  313,  316,  66  A  878,  99  AmSR  795, 
64  LRA  179  (where  the  court  said: 
"Prima  facie  .  .  .  the  duty  to  deter- 
mine when,  where  and  In  what  man- 
ner the  body  shall  be  burled  rests 
with  the  executor  or  administrator. 
Bat  his  right  is  not  absolute  nor  his 
Judgment  conclusive.  .  .  .  Under  the 
Statute  In  Pennsylvania  the  right  to 
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and  that  a  body  once  suitably  buried  should  remain 
undisturbed.^'  Under  the  English  ecclesiastical  law 
neither  the  husband,  wife,  nor  relatives  can  disinter 
the  corpse  without)  first  obtaining  a  faculty  from  the 
the  ordinary.'*  Under  the  Roman  law  a  body  once 
buried  could  not  be  removed,  except  by  the  permis- 
sion, in  Rome,  of  the  pontifical  college,  and,  in  the 
provinces,  of  the  governor.'" 

Law  governing  right  of  disinterment.  Where  a 
cemetery  is  maintained  by  a  religious  congregation 
under  the  authority  of  the  laws  of  the  state,  and 
there  is  no  regulation  of  the  congregation  as  to  who 
shall  determine  the  right  to  disinter  bodies  buried 
there,  that  right  must,  on  application  to  a  court  of 
equity  to  enjoin  interference  with  a  disinterment, 
be  determined  by  the  principles  of  equity,  and  not 
by  the  ecclesiastical  laws  of  the  congregation  own- 
ing the  cemetery." 

Restraint  of  disinterment.  On  a  proper  showing, 
a  court  will  restrain  an  unlawful  disinterment  or 
removal  of  a  dead  body." 

Disinterment  by  order  of  court.  There  is  a  dis- 
tinction between  the  rights  existing  prior  to  burial, 


administration  belongs  flrat  to  the 
survlvlnK  hifsband  or  widow.  To 
such  survivor,  therefore,  belongs  the 
right  of  control  of  the  body  for  in- 
terment, and  a  waiver  of  the  right 
to  administer  will  not  Include  a 
waiver  of  such  right  of  control  un- 
less it  be  express  and  absolute.  In 
the  exigencies  of  business  and  the 
Interests  of  the  estate  it  Is  not  un- 
frequently  desirable  that  a  stranger, 
or  even  a  creditor  should  adminis- 
ter, but  no  court  would  sanction  a 
disregard  by  such  an  administrator 
of  the  wishes  of  a  widow  or  even'  of 
the  next  of  kin,  as  to  the  place  and 
manner  of  burial").  But  compare 
supra  text  and, note  19. 

23.  Iowa. — Thompson  v.  Deeds,  93 
Iowa  228,  230,  61  NW  842,  SB  LRA 
66. 

I>a. — Choppln  v.  Dauphin,  48  L>a. 
Ann.  1217,  20  S  681,  S6  AmSR  313,  S3 
X.RA  13S. 

Me. — Pulslfer  v.  Douglass,  94  Me. 
556.   48  A  118,  63  LRA  238. 

N.  J.— Smith  v.  Shepherd,  64  N.  J. 
Eq.  401,  64  A  806. 

N.  T. — Matter  of  Richardson,  29 
Misc.  367,  60  NTS  539;  Buchanan  v. 
Buchanan,  28  Misc.  261,  59  NTS  810 
(holding  that,  while  a  widow  Is  en- 
titled to  the  custody  of  the  remains 
of  her  deceased  husband  for  the  pur- 
pose of  burial,  she  cannot  maintain 
replevin  for  the  body  against  one 
who  has  caused  It  to  be  properly  in- 
terred); In  re  Donn,  14  NTS  189; 
Secor  Case,  10  AlbLJ  70. 

Pa. — Pettlgrew  v.  Pettigrew,  207 
Pa.  313.  56  A  878,  99  AmSR  796,  64 
LRA  179;  Wynkoop  v.  Wynkoop,  42 
Pa.  293,  82  AmD  506;  Hoppe  v.  Ca- 
thedral Cemetery,  24  Pa.  Dlst.  844: 
Cooney  v.  Lawrence,  2  Pa.  Dlst.  22; 
Methodist  Cemetery  Case.  39  Pa.  Co. 
17:   Lowrie   v.   Plltt.    11   Phlla.    808. 

R.  I. — Gardner  v.  Swan  Point  Ceme- 
tery, 20  R.  I.  646,  40  A  871,  78  AmSR 
897;  Hackett  v.  Hackett.  18  R.  I. 
155,  26  A  42,  49  AmSR  762,  19  LRA 
558. 

"A  proper  appreciation  of  the  duty 
we  owe  to  the  dead,  and  a  due  re- 
gard for  the  feelings  of  their  friends 
who  survive,  and  the  promotion  of 
the  public  health  and  welfare,  all 
require  that  the  bodies  of  the  dead 
should  not  be  exhumed,  except  under 
circumstances  of  extreme  exigency." 
Thompson  v.  Deeds,  supra. 

[a]  ZIlnatnrtiOB. — The  fact  that 
the  sister  who  owns  the  lot  refuses 
to  consent  to  the  removal  of  her 
brother's  remains  for  the  purpose  of 
burying  the  same  in  a  lot  belong- 
ing to  the  widow  and  refuses  to  con- 
sent  to   the   removal   of   the   remains 


of  the  first  wife  for  the  purpose  of 
burying  them  In  the  lot  with  the 
second  wife  raises  no  equity  justlfy- 
ing>  a  decree  requiring  her  to  give 
such  consent  In  either  case.  Smith 
V.  Shepherd,  64  N.  J.  Eq.  401,  64  A 
806. 

[b]  A  mere  abatzaot  dgM  is  in- 
suRlclent  to  Induce  a  court  to  change 
the  burial  place  of  the  deceased  from 
a  place  selected  by  him  to  another, 
at  the  instance  of  the  next  of  kin. 
Lowrie  V.  Plitt.  11  Phlla.  (Pa.)  303. 

[c1  ■eattawBt  ■•  ]natlfloatlOB<^ 
(1)  where  a  person  Is  burled  in  a 
place  selected  by  hlra,  it  requires 
something  more  than  sentiment  to 
Induce  a  court  to  enforce  the  claim 
of  the  next  of  Idn  by  the  invasion  of 
the  burial  place  of  another.  Lowrie 
V.  Plltt,  11  Phlla.  (Pa.)  303.  (2) 
Where  one  contesting  a  will  in  favor 
of  the  widow  withdrew  opposition 
thereto  In  consideration  of  the  exe- 
cution of  a  trust  deed  to  a  burial  lot 
by  the  widow  tp  the  cemetery  cor- 
poration, which  reserved  a  ptace  of 
interment  to  the  widow  in  addition 
to  those  already  buried  therein,  the 
widow  has  no  right  to  remove  the 
remains  of  a  stepson,  against  the 
wishes  of  his  next  of  kin,  to  make 
room  for  her  own  interment  beside 
testator.  Gardner  v.  Swan  Point 
Cemetery,  20  R.  I.  646,  40  A  871,  78 
AmSR  897. 

SS.  In  re  Kerr,  [1894]  P.  284;  St. 
Michael  Basslshaw  v.  Parishioners, 
[1893]  P.  283;  St.  Botolph  without 
Aldgate  V.  Parishioners,  [1892]  P. 
161;  Reg.  V.  Sharpe,  7  Cox  C.  C.  214; 
In  re  Pope,  5  EngL&Eq  585;  St.  Pan- 
eras  V.  St.  Martin-in-the-Plelda  Par- 
ish, 6  Jur.  N.  S.  540. 

[a]  Slatatanaairt  for  crsmatloii. 
A  court  will  not  be  justified  in  grant- 
ing a  faculty  to  enable  the  remains 
to  be  removed,  after  Uurial  in  con- 
secrated ground,  for  cremation.  Mat- 
ter of  Dixon.  [1892]  P.  S86. 

30.  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227,  14  AmR  667. 

31.  Cohen  v.  New  Tork  Cong. 
Shearlth  Israel,  114  App.  Dlv.  117.  99 
NTS  732  [aff  189  N.  T.  528  mem,  82 
NE  1125   mem]. 

32.  Peters  v.  Peters,  43  N.  J.  Eq. 
140.    10   A    742;    Hackett   v.   Hackett, 

18  R.  I.   155.  26  A  42,  49  AmSR  762, 

19  LRA   558. 

83.  Smith  V.  Shepherd,  64  N.  J. 
Eq.  401,  54  A  806;  Fox  v.  Gordon,  16 
Phlla.  (Pa.)  185;  Hackett  v.  Hackett, 
IS  R.  I.  165,  26  A  42,  49  AmSR  762, 
19  LRA  568.  See  also  Long  v.  Chi- 
cago, etc.,  R.  Co.,  15  Okl.  512,  86  P 
289.  6  LRANS  883,  6  AnnCas  1006 
(stating  that  a  dead  body  belongs  to 


and  those  after  burial,  because  after  its  interment 
the  body  is  in  the  custody  of  the  law,"  and  a  dis- 
turbance of  its  resting  place  and  its  removal  is 
subject  to  the  control  and  direction  of  a  court  of 
equity  in  any  case  properly  before  it.**  The  tig^t 
to  have  a  dead  body  remain  unmolested  is  not  an 
absolute  one;  it  must  yield  where  it  conflicts  with 
the  public  good  or  where  the  demands  of  justice 
require  such  subordination.''  A  court  will  not,  how- 
ever, order  a  body  to  be  disinterred  unless  there  is 
a  strong  showing  thAt  it  is  necessary  and  the  inter- 
ests of  justice  require  it.**  In  a  proceeding  for  the 
exhumation  of  a  dead  body,  heard  on  affidavits,  the 
title  of  a  cemetery  lot  wherein  .the  burial  occurred 
cannot  be  determined.*^  In  some  jurisdictions  stat- 
utes have  been  enacted  concerning  the  right  to  dis- 
inter dead  bodies.**  Under  a  statute  providing 
that  dead  bodies  may  be  removed  by  the  consent  of 
court,  there  must  be  some  controlling  public  reason 
or  superior  private  right.*"  The  fact,  however,  that 
a  lodge  owning  a  cemetery  forbids  disinterment, 
and  that  such  an  act  is  contrary  to  the  rules  of  a 
religious  society  to  which  deceased  belonged,   does 

no  one,  and  is  therefore  under  the 
protection  of  the  public). 

34.  Smith  v.  Shepherd,  <4  N.  J. 
Eq.  401,  54  A  806:  Qrinnan  v.  Fred- 
ericksburg Lodge  No.  4  A.  F.  &  A.  M.. 
118  Va.  688,  88  SB  79. 

[a]  Baaaoa  for  latomatloa. — As 
the  law  does  not  furnish  a  renaedy 
wherein  an  attempt  is  made  to  re- 
move a  body  Interred  In  a  common 
burying  ground,  equity  will  inter- 
vene to  prevent  a  desecration  of  the 
grave.     Ex  p  Qlrard,   S   PaLJR  68.   4 


AmLJNS   97,   8   Regint   136.  / 

[b]  Vrlor  rlckt  of  Borvlwlaf 
■POWM  loat. — ^After  the  burial  of  the 
body  of  a  married  person  the  right 
of  custody  in  the  surviving  hustiand 
or  wife  at  once  ceases,  and  the  body 
is  in  the  custody  of  the  law.  Smith 
V.  Shepherd,  64  N.  J.  Eq.  401,  &4  A 
806. 

Bqulty  JurladloUoa  see  infra  {    23. 

36.  Gray  v.  State,  56  Tex.  O.  90, 
114   SW  635,   22  LRANS   513. 

38.  Grangers  L.  Ins.  CO.  v.  Brown. 
67  Miss.  808,  34  AmR  446;  Matter  of 
Ackermann,  124  App.  Dlv.  684,  109 
NTS  228;  State  v.  Clifford.  81  Wash. 
324,  142  P  472,  AnnCasl916D  329. 

[a]  Bsaaoa  for  nile«— "This  fol- 
lows from  considerations  of  the  pub- 
lic health  and  welfare,  as  well  as 
from  a  respect  to  the  dead  and  con- 
sideration for  the  feelings  of  those 
who  survive."  Wilson  v.  Read,  74 
N.  H.  322,  S25,  68  A  37,  124  AmSR 
973,    16    LRANS    332. 

37.  State  v.  Clifford,  81  Wash.  324. 
142  P  472,  AnnC^sl916D  329. 

38.  See  statutory  provisions;  and 
In  re  Owens,  79  App.  Dlv.  236,  79 
NTS  1114;  Matter  of  Cohen,  76  App. 
Dlv.  401,  78  NTS  417;  Matter  of 
Bauer,  68  App.  Dlv.  212,  74  NTS  155 
(holding  that  a  statute  authorizing 
the  court  to  consent  to  the  removal 
of  a  dead  body  lawfully  burled  in  a 
cemetery  when  the  consent  of  either 
the  cemetery  corporation,  the  own- 
ers of  the  lot,  or  the  surviving  wife, 
husband,  etc..  Is  refused,  applies  to  a 
portion  of  a  cemetery  conveyed  by 
the  cemetery  corporations  to  a  bene- 
ficial association  which  grants  grave 
privileges  therein,  and  that  the  court 
lias  lurlsdiction  to  grant  permission 
to  remove  the  body  interred  therein 
if  the  association  refuses  its  con- 
sent). 

30.  Matter  of  Ackermann,  124  App. 
Dlv.  684,  109  NTS  228  (holding  that 
the  grounds  on  which  the  court  will 
proceed  under  a  law  providing  that  a 
dead  body  lawfully  buried  in  a  ceme- 
tery may  be  removed  with  the  con- 
sent of  the  supreme  court  at  a  special 
term,  etc.,  are  among  those  on  which 
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not  prevent  a  court  from  giving  its  consent  to  a 
removal.*"  The  erection  of  the  headstone  is  not  a 
waiver  of  the  right  to  apply  to  the  court  for  per- 
mission to  remove  the  body  under  a  statute  au- 
thorizing the  court  to  grant  such  permission  when 
the  consent  of  interested  persons  cannot  be  ob- 
tained.*^ 

Bestoratioii  after  diainteiment.  In  order  to  war- 
rant an  order  of  restoration  after  disinterment,  some 
substantial  rights  of  sepulture  must  be  violated;*' 
and  it  will  not  be  ordered  if  a  restoration  is  impos- 
sible.*" Where  a  body  is  forcibly  removed  fof  the 
purpose  of  interment  elsewhere,  and  an  action  is 
brought  to  restrain  the  removal,  equity  will  not 
order  the  body  to  be  replaced,  but  will  direct  that 
it  be  placed  temporarily  in  some  respectable  rest- 
ing place,  pending  a  final  decision.**  A  law  pre- 
scribing who  shall  have  the  custody  and  control  of 
a  decedent's  remains  does  not  limit  such  custody 
and  control  to  the  immediate  possession  of  a  dead 
body  prior  to  interment.*" 

[$  8]    b.    FerBons  Entitled  to  Disinter— (1)  In 

CtoieraL    The  right  to  change  the  place  of  burial 

primarily  belongs  .to  the  next  of  kin,**  imless  there 

equity  would,  prior  to  the  passage  of 
the  act,  have  allowed  a  disinterment 
and  reburial  of  human  remains;  and 
that  to  warrant  a  removal  there  must 
l>e  some  controlUnr  public  reason  or 
superior  private  right,  since  the  right 
of  christian  sepulture  includes  the 
right  to  have  one's  remains  respected 
in  his  last  resting  place). 

40.  Matter  of  Bauer,  36  Misc.  '33, 
72  NTS  439  [afT  68  App.  Dlv.  212,  74 
NTS  166]. 

41.  Blatter  of  Bauer,  68  App.  Dlv. 
212.   74   NTS  16£    [aS  36  Misc.   33,   72 


NTS   4391. 

4a.  Wilson  V.  Read.  74  N.  H.  822, 
«8  A  37,  124  AmSR  973,  16  LRANS 
332 

43.  Wilson  V.  Read,  74  N.  H.  322, 
68  A  37,  124  AmSR  973,  16  LRANS 
332  (holding  that  where  no  remains 
of  a  dead  body  were  discovered  when 
the  grave  was  opened,  and  the  earth 
-where  the  body  had  been  burled  was 
moved  to  a  new  location,  a  decree  for 
the  restoration  of  the  remains  to  the 
place  of  original  Interment  would  not 
be  granted,  under  the  rule  that  the 
la-w  does  not  require  that  to  be  done 
wrhlch   Is  impossible  or  useless). 

44.  Ex  p.  Glrard,  6  PaLJR  68,  4 
AmLJNS  97,  8  Legint  135. 

45.  Swlts  V.  Swits,  81  Conn.  698, 
71  A  782  (holding  that  a  widow,  hav- 
ing removed  and  relnterred  her  hus- 
band's body  In  her  own  burial  lot, 
could  not  be  compelled  to  remove  the 
same  to  its  original  place  of  Inter- 
ment in  the  lot  of  the  husband's 
mother). 

46.  Neighbors  v.  Neighbors,  112 
Ky.  161,  65  SW  607,  23  KyL  1433: 
■Wilson  V.  Read,  74  N.  H.  322,  68  A 
37,  124  AmSR  973,  16  LRANS  332; 
Matter  of  Beekman  St.,  4  Bradf.  Surr. 
(N.  T.)  603;  Pettlgrew  v.  Pettlgrew, 
207  Pa.  313,  56  A  878,  99  AmSR  795, 
64  LRA  179;  Wynkoop  v.  Wynkoop, 
42  Pa.  293.  82  AmD  506;  Lowry  v. 
Plitt.    2   WklyNC    (Pa.)    675. 

[a]  Th*  tana  "naact  of  Un"  r*fan 
to  loiisinaii  who  ax*  livtng',  and  a 
deceased  near  kinsman  cannot  by  will 
defeat  the  rights  of  kinsmen  who 
survive  him  but  are  more  remote 
In  relation  to  the  person,  the  re- 
moval of  whose  grave  is  the  subject 
of  dispute.  Lowry  v.  Plltt,  2  Wkly 
NC  (Pa.)  676  (holding  that,  in  the 
case  of  a  deceased  woman  who  was 
buried  in  a  certain  lot,  the  direction 
given  in  the  will  of  her  son  who  died 
subsequently,  for. a  change  In  the  lo- 
cation of  the  body,  will  not  prevail 
against  the  objections  of  the  next  of 
kin  who  are  living). 

[b]  It  til*  brothsm  and  alstan  of 
decMurad  u*  lolaoz*,  the  parents  are 
the  next  of  kin,  and  are  competent 


to  make  an  application  for  removal, 
under  a  statute  authorizing  removal 
of  dead  bodies  from  cemeteries.  State 
V.  Shonhoft.  14  Oh.  Cir.  Ct.  864,  7 
Oh.  Clr.  Dec.  716. 

[c]  JkB  esaoutor  or  •dmlalstntor 
is  not  a  party  in  interest  In  a  matter 
Involving  the  reinterment  of  a  dead 
body.  Pettlgrew  v.  Pettlgrew,  207 
Pa.  813,  66  A  878,  99  AmSR  796,  64 
LRA  179  (holding  that  the  duties  of 
an  executor  or  administrator  termin- 
ate with  the  first  Interment). 

47.  Pettlgrew  v.  Pettlgrew,  207 
Pa.  313,  56  A  878,  99  AmSR  796,  64 
LRA  179;  Cooney  v.  Lawrence,  11  Fa. 
Ck>.  79  (holding  that  where  a  de- 
ceased wife  of  a  certain  religious 
faith  was  burled  in  a  cemetery  owned 
by  a  church  of  that  denomination, 
the  husband  would  not  be  restrained 
from  removing  her  body  to  another 
cemetery  not  connected  with  that 
church,  at  the  suit  of  the  next  of  kin, 
especially  where  it  appeared  that  no 
violation  of  the  faith  of  the  deceased 
was  Involved  in  the  removal,  and  that 
she  had  never  expressed  a  preference 
to  a  burial  place,  although  she  knew 
that  her  husband  owned  a  lot  In  each 
cemetery). 

[a]  Tha  wlfa  and  ohlUzas  of  Ilia 
daoaaaad  paraoa  have  the  right.  In 
preference  to  his  brothers  and  sla- 
ters, to  change  the  place  of  burial. 
Neighbors  v.  Neighbors,  112  Ky.  161, 
65  SW  607,  23  KyL  1433. 

48.  Thompson  v.  Deeds,  93  Iowa 
228,  61  NW  842.  35  LRA  56;  Cooney 
V.  English.  86  Misc.  292.  140  NTS 
285;  In  re  Donn.  14  NTS  189;  Hoppe 
V.  C!athedral  Cemetery,  24  Pa.  Dlst. 
344. 

[a]  nitiatmtloiwv— (1)  Where  the 
deceased  in  his  lifetime  exprefsed  a 
desire  to  be  buried  in  a  certain  lot 
his  widow  will  be  enjoined  from  re- 
moving the  remains  where  the  only 
reason  for  it  is  that  his  daughter, 
who  owns  the  Iot,refuses  to  allow  her 
to  erect  a  monument.  Thompson  v. 
Deeds.  93  Iowa  228.  61  NW  842,  36 
LRA  56.  (2)  Where  the  remains  of 
testator  who  declared  in  his  will  a 
desire  to  be  burled  In  a  designated 
cemetery  were  burled  in  another 
cemetery  in  ignorance  of  the  will,  the 
executor's  delay  of  a  year  before  pro- 
bating the  will  did  not  deprive  him 
or  the  court  of  the  right  and  duty  to 
change  the  place  of  interment  to  the 
designated  cemetery.  Cooney  v.  Eng- 
lish.  86  Misc.   292.  148  NTS  285. 

49.  Matter  of  Richardson.  29  Misc. 
367.  60  NTS  539  (holding  that  ex- 
pressions of  a  husband  as  to  his  place 
of  interment,  made  to  his  wife  dur- 
ing a  period  of  nine  years,  should  bO 
given  greater  weight  than  similar  ax- 


is a  surviving  spouse,  in  which  case  he  or  she  has 
the  preference.*' 

[%  9]  (2)  OonBiderations  Affecting  Bights— (a) 
Preference  of  Deceased.  The  expressed  wishes  of 
the  deceased  as  to  the  place  of  interment  of  his  re- 
mains are  to  be  regarded  in  determining  the  right 
to  diunter  and  remove  them,*^  and  later  expressions 
will  prevail  over  previous  ones.*" 

[$  10]  (b)  Coosent  to  Original  Interment.  A 
burial  by  the  consent  of  those  having  the  paramount 
right'"  is  regarded  in  law  as  a  final  sepulture  which 
cannot  be  disturbed  against  the  will  of  those  who 
have  the  right  to  object,  generally  the  next  of  kin, 
on  account  of  change  in  feeling  or  circumstances.** 

Oonsent  of  Buryiving  spouse.  Ordinarily,  the  sur- 
viving spouse  of  a  deceased  married  person,  who 
has  consented  to  the  burial  of  the  deceased  in  a  cer- 
tain place,  cannot  afterward  remove  the  remains 
against  the  will  of  the  next  of  kin;*'  but  this  rule 
is  subject  to  exceptions  depending  on  the  circum- 
stances of  the  particular  case.'''  If  a  corpse  is  in- 
terred without  the  consent  of  the  surviving  spouse, 
the  courts  will  permit  the  removal  of  the  remains 
by  such  person  even  in  the  face  of  opposition  by 

to-  his 


presBlons    previously    made 
father's  family). 

so.  BlgMs  *■  to  bnzlal  see  supra 
ii  3-6. 

61.  Gardner  v.  Swan  Point  Ceme- 
tery, 20  R.  I.  646,  40  A  871,  78  AmSR 
897 

«.  Mo.— Litteral  v.  Litteral,  131 
Mo.  A.  306,  111  SW  872. 

N.  J. — Smith  V.  Shepherd,  «4  N.  J. 
Eq.    401,   64   A   806;   Toppln   v.    Morl- 
arty,    6)    N.    J.    Eq.    116,    44    A    469; 
Peters  v.  Peters,  43  N.  J.  Eq.  140,  10  ' 
A   742. 

N.  T. — Matter  o£  Richardson,  29 
Misc.   367,   60   NTS   539. 

Pa. — Wynkoop  v.  Wynkoop.  42  Pa. 
293,  82  AmD  506;  Fox  v.  Gordon.  16 
Phila.  185  (holding  that  if  the  hus- 
band consents  to  the  burial  of  his 
deceased  wife  in  a  certain  place,  he 
cannot,  after  the  lapse  of  years,  re- 
move the  body  to  another  location 
against  the  will  of  the  next  of  kin); 
Lowry  v.  Plitt,  2  WklyNC  676. 

R.  I. — Hackett  v.  Hackett,  18  R.  I. 
155,  26  A  42,  49  AmSR^762,  19  LRA 
558;  Pierce  v.  Swan  Point  Cemetery, 
10  R.   I.   227,   14  AmR  667. 

[a]  A  Widow  who,  by  ■trsaa  of  t/Sx- 
oiuurtanoaa,  has  been  denied  the 
privilege  of  burying  her  dead  hus- 
band, cannot  afterward.  In  opposi- 
tion to  the  wishes  of  the  husband's 
next  of  kin.  and  for  the  purpose  ot 
reburial  In  a  place  more  to  her  liking, 
disinter  the  body  from  the  place 
where  it  was  Interred  in  a  proper 
manner  by  the  husband's  next  of  kin. 
Litteral  v.  Litteral.  131  Mo.  A.  306, 
111    SW   872. 

[b]  Baatralat  of  removal. — ^Where 
a  husband  has  been  buried  in  a  cer- 
tain lot,  with  the  consent  of  the 
widow,  equity,  at  the  Instance  of  the 
next  of  kin.  will  restrain  the  widow 
from  removing  the  body  to  another 
place.  Peters  v.  Peters,  43  N.  J.  Eq. 
140,  10  A  742;  Hackett  v.  Hackett,  18 
R.  L  155,  26  A  42.  49  AmSR  762,  19 
LRA   658.     >  y 

Cc]  Baatorattoa  of  ramaliis 
Where  a  widow  consented  to  the  bur- 
ial of  her  deseased  husband  in  a  cer- 
tain lot,  and  afterward  removed  the 
remains  for  the  purpose  of  Interment 
elsewhere,  without  the  consent  of 
his  children,  she  may  be  required  at 
a  suit  by  a  son  of  the  deceased  to 
restore  the  remains.  Pierce  v.  Swan 
Point  Cemetery,  10  R.  I.  227,  14  AmR 
667. 

53.  Pettlgrew  v. ,  Pettlgrew.  207 
Pa.  313,  56  A  878.  99  AmSR  795.  64 
LRA  179  [lim  Wynkoop  v.  Wynkoop, 
42  Pa.  293,  82  AmD  506]  (holding  that 
where  the  lot  in  which  the  husband 
and  a  later  deceased  child  were  bur- 
ied  was   not   large   enough   for   the 
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the  next  of  kin,**  in  the  absence  of  an  expression 
of  preference  as  to  the  place  of  interment  by  the 
deceased."'  Furthermore,  there  is  a  right  to  re- 
moval where  the  consent  was  given  only  to  a  tem- 
porary interment,'*  or  when  made  under  mental 
distress." 

Consent  of  next  of  kin.  After  the  consent  of 
the  next  of  kin  to  an  interment  of  the  deceased, 
they  are  not  entitled  to  have  the  body  removed  by 
aid  of  court,''  and  may  be  restrained  if  they  at- 
tempt to  do  so.'* 

Consent  of  owner  of  land  to  interment.  If  the 
owner  of  the  land  consents  to  the  interment  of  the 
deceased  in  bis  property,  he  cannot  afterward  re- 
move the  body  against  the  will  of  the  next  of  kin  *" 
or  the  surviving  spouse.'^  Furthermore,  a  failure 
to  object  for  a  long  time  precludes  the  owner  from 
claiming  that  the  interment  was  without  his  con- 
sent." 

Sight  of  ovner  of  land  to  object  to  removsL  The 
owner  of  land  where  a  corpse  is  buried  is  entitled 
to  object  to  removal  of  the  remains  therefrom." 

[f  11]  (c)  FaUnre  to  Object  to  Disintement. 
The  right  to  object  to  the  removal  of  the  remains 
may  be  lost  by  failing  to  make  timely  objection 


thereto." 

[$  12]  (d)  ConTByuice  of  Property.  It  has 
been  held  that  where  a  conveyance  through  inad- 
vertence did  not  contain  a  reservation  of  the  family 
burying  groimd,  nevertheless  the  grantee  acquired 
no  right  to  the  bodies  of  the  dead  by  reason  of  his 
purchase,  nor  the  right  to  remove  the  soil  over  them 
or  to  mutilate  the  graves;"  also  that  where  the 
owner  of  land  and  his  relatives  and  descendants 
were  buried  in  a  small  portion  of  the  land  which  was 
inelosed  and  used  as  a  family  burying  ground,  the 
presence  of  the  bodies  in  that  spot  did  not  estab- 
lish a  prescriptive  right  in  favor  of  his  later  de- 
scendants to  use  the  land  as  a  burying  ground,  and 
to  restrain  the  disturbance  of  the  graves  by  third 
persons  who  had  since  acquired  the  land." 

[i  13]  B.  Duties  as  to  BnriaL"  It  is  a  uni- 
versally recognized  principle  that  there  is  a  duty 
owing  both  to  society  and  to  decedent  that  the  body 
of  a  deceased  person  shall  be  decently  buried."  The 
common  law  casts  the  duty  of  providing  the  sepul- 
ture for  and  the  decent  interment  of  the  deceased 
upon  the  person  under  whose  roof  the  death  takes 
place;'*  or  if  the  death  takes  place  in  the  house  of 
a  parish  or  other  union,  the  duty  of  providing  sepul- 


widow  to  be  burled,  and  the  relations 
between  the  widow  and  the  husband's 
family  were  strained,  she  could  re-' 
move  his  body  to  a  lot  owned  by 
her);  Cooney  v.  Lawrence,  11  Pa.  Co. 
79. 

54.  Neighbors  v.  Neighbors,  112 
Ky.  161,  «S  SW  607,  23  KyL.  1433; 
Hadsell  v.  Hadsell,  7  Oh.  Clr.  Ct.  196; 
Fox  V.  Gordon,  16  Phlla.   (Pa.)  186. 

68.  aseot  of  wUbes  of  debeaaMl 
see  supra  {  9. 

56.  Pulslfer  v.  DouKlaes,  94  Me. 
656,  48  A  118,  63  LRA  238;  Weld  V. 
Walker,  130  Mass.  422,  39  AmR  466 
(holding  that  If  the  husband  has  not 
freely  consented  to  the  burial  of  his 
wife  In  a  lot  owned  by  another  per- 
son with  the  understanding  that  it 
should  be  the  final  resting  place,  a 
court  of  equity  will  restrain  the  own- 
er from  Interfering  with  his  removal 
of  her  remains  and  will  permit  blm 
to  do  so);  Hoppe  v.  Cathedral  Ceme- 
tery,  24  Pa.  Dlst.  344. 

87.  Hatter  of  Richardson,  29  Misc. 
367,  60  NYS  639  (holding  that  where 
the  wife  at  the  time  of  her  husband's 
death  was  In  feeble  health,  and  be- 
came nearly  frantic  during  the  time 
Which  preceded  the  burial,  ^he  should 
not  be  regarded  as  consenting  that 
the  place  of  burial  be  permanent). 

68.  Oampher  v.  Poulson.  19  Wkly 
NC  (Pa.)  230  (holding  that  where 
the  parents  and  brother  of  a  deceased 
woman  made  no  objection  to  her 
burial  by  her  husband  In  a  certain 
lot,  equity  will  not  interfere  to  al- 
low the  removal  of  the  body  to  an- 
other cemetery). 

69.  Secord  v.  Secor,  IS  AbbN(7as 
(N.  T.)  78  (holding  that  a  widow 
may  restrain  the  removal  of  her  dead 
husband's  body  by  one  of  his  own 
children  after  she  has  properly  bur- 
led him  at  her  own  expense,  and  with 
the  consent  of  the  son). 

60.  Choppin  V.  Dauphin,  48  La, 
Ann.  1217.  20  S  681.  55  AmSR  313, 
33  LRA  133;  Northern  Liberties  First 
Presb.  Church  v.  Philadelphia  Second 
Presb.  Church,  2  Brewst.  (Pa.)  372; 
Gardner  v.  Swan  Point  Cemetery,  20 
R.  I.  846,  40  A  871.  78  AmSR  897. 
See  also  State  v.  Wilson,  94  N.  C. 
1015  (a  criminal  case  wherein  It  Is 
stated  that  the  owner  of  lands  can- 
not remove  the  remains). 

61.  Choppin  V.  Dauphin.  48  La. 
Ann.  1217,  20  S  681,  B5  AmSR  313. 
33  LRA  183;  State  v.  Clifford.  81 
Wash.  324,  142  P  472.  AnnCasl91«D 
329  (holding  that  where  a  stepdaugh- 
ter who  held  title  to  a  cemetery  lot 


did  not  object  immediately  upon  the 
Interment  of  the  body  of  her  step- 
father therein,  and  the  body  was  In- 
terred according  to  the  directions  of 
the  surviving  widow.  It  will  not  be 
ordered  exhumed  upon  objection  of 
the  stepdaughter  two  years  later). 

ea.  Lewis  v.  Walker,  165  Fa.  30, 
30  A  500  (holding  that  where  a  widow 
buries  members  of  her  family  in  a 
cemetery  lot  belonging  to  her  hus- 
band's family,  they  cannot  object, 
after  a  lapse  of  ten  years,  that  it 
was  without   their   consent). 

63.  Pulslfer  v.  Douglass.  94  Me. 
656.  48  A  118,  63  LRA  288;  Smith  v. 
Shepherd,  64  N.  J.  £3q.  401.  54  A  806. 

[a]  IUiwtr»tloa». — (1)  When  the 
body  has  been  buried  in  the  lot  of  an- 
other with  the  consent  both  of  the 
husband  and  of  the  owner  of  the  lot, 
the  husband  does  not  have  the  right, 
without  the  consent  of  the  lot  owner, 
to  enter  thereon  and  remove  the  body. 
Pulslfer  v.  Douglass.  94  Me.  556,  48 
A  118,  53  LRA  238.  (2)  A  widow 
who  burled  the  remains  of  her  -  de- 
ceased husband  In  a  lot  belonging  to 
his  sister,  and  who  prepared  the 
grave  for  the  reception  of  her  own 
remains  after  her  death  with  the  con- 
sent of  the  sister,  knowing  that  the 
plot  was  so  occupied  that  there  could 
be  no  further  interments  therein.  Is 
not  entitled  to  require  the  owner  to 
permit  her  to  remove  the  remains,  be- 
cause his  children  by  a  former  wife 
are  burled  there,  and  his  children  by 
her  cannot  be.  Smith  v.  Shepherd,  64 
N.  J.  En.  401.  54  A  806. 

64.  'Toppin  v.  Moriarty,  59  N.  J. 
Eq.  115.  44  A  469  (holding  that 
where  a  husband  consented  to  his 
wife's  request  that  she  be  buried  in 
the  same  plot  as  her  parents,  and  she 
was  burled  In  a  plot  re.-served  for 
them,  which  plot  the  parents  after- 
ward exchanged  for  another  one  In 
the  same  cemetery,  where  a  place  was 
prepared  for  her  remaln.i  at  consider- 
able expense,  and  the  husband  had 
knowledge  of  the  exchange  and  the 
preparation  made  and  offered  no  ob- 
jection to  the  removal  until  the  prep- 
arations were  complete,  he  was  pre- 
cluded from  interfering  with  the 
transfer  of  the  remains). 

65.  ■  Barlow  v.  Hudson,  B  KyL  604. 

66.  Wooldrldge  v.  Smith.  243  Mo. 
190.  147  SW  1019.  40  LRANS  752 
[crit  Hook  v.  Joyce.  94  Ky.  450,  22 
SW  651.  IB  KyL  387.  21  LRA  96]. 
See  also  Cemeteries   i   17. 

67.  Snty  oft 

Kxecutor  or  administrator  see  Bxecu- 


tors   and   Administratora    [18  Cyc 

206]. 
Husband   or   wife   see   Husband   and 

Wife  [21  Cyc  1233]. 
Parent  see  Parent  and  Child. 
Relatives     of     deceased      unmarried 

woman   see  Infra  i   IB. 

68.  C:al. — Peo.  v.  Baumgartner. 
135  Cal.  72.  66  P  974. 

Ga.— Wright  v.  Hollywood  Ceme- 
tery Corp.,  112  Qa.  884.  S8  SB  94.  5! 
LRA  621. 

Me. — Kanavan's  C:a8e,  1  Me.  226. 

N.  J. — Toppin  V.  Moriarty,  69  N.  J. 
Bq.  lis.  44  A  469;  Sullivan  V.  Horner, 
41  N.  J.  Eq.   299,  7  A  411. 

N.  Y. — Patterson  v.  Patterson,  59 
N.  Y.  574,  17  AmR  384;  Rappelyea  v. 
RusscUlI  Daly  214. 

Pa. — Wnykoop>  v.  Wynkoop,  42  Pa. 
293,  82  AmD  506;  Kitchen  ▼.  Wilkin- 
son, 26  Pa.  Super.  76;  Fox  v.  Gor- 
don,   16   Phlla.   186. 

R.  I. — ^Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.   I.  227,  14  AmR  S67. 

Tenn. — Thompson  v.  State,  105 
Tenn.  177,  68  SW  21S.  8*  AmSR  875. 
51  LRA  833. 

Va. — Awtrey  v.  Norfolk,  etc.,  K. 
Co.,    93   SE  B70. 

Eng. — Reg.  v.  Steward.  18,  A.  &  E. 
773,  40  ECL  383.  113  Reprint  1007. 
8  ERC  462;  Gilbert  v.  Buzsard.  2 
Hagg.  Cons.  833;  Chappie  v.  Cooper. 
13  M.  &  W.  262,  153  Reprint  105. 

Alta. — Miner  v.  Canadian  Pac.  R. 
Co..  3  Alta.  L.  408,  16  WestLR  161. 

69.  Iowa. — Rader  v.  Davis.  154 
Iowa  306,  134  NW  849,  38  LRANS  131. 
AnnCasl914A    1245. 

Mo.— Lltteral  v.  Littoral,  181  Mo. 
A.  306,  111  SW  872. 

N.  T. — ^Finley  v.  Atlantic  Trans- 
port Co.,  220  N.  T.  249,  115  NE  715. 
LRA1917E  852.  AnnCa8l917D  726  [aff 
172  App.  Dlv.  907.  157  NYS  1124]: 
McCue  v.  Qarvey.  14  Hun  663;  Peo.  v. 
St.  Patrlcik's  Cathedral,  7  AbbNCas 
121,  58  HowPr  55  [rev  on  other 
grounds  21  Hun  184]. 

Pa. — Com.  V.  Susquehanna  Coal  Co.. 
5  Kulp  195;  Fox  v.  Gordon.  16  Phlla. 
185;  Scott  v.  Riley,  16  Phlla.   106. 

Eng. — Reg.  V.  Stewart,  12  A.  *  E. 
778,  40  ECL  383,  113  Reprint  1007,  8 
ERC  462. 

[a]  Abranoe  of  Bpovs*  on  daatlt  of 
manled  man. — The  person  in  whose 
house  a  married  man  dies  should 
bury  the  deceased  where  his  widow  is 
absent,  or  if  for  any  other  cause,  she 
is  not  able  to  attend  the  funeral. 
Litteral  v.  Lltteral,  131  Mo.  A.  S0«, 
111  SW  872. 

[b]  Bwdal   of   okUd   of    OlTMoea 


For  latMT  oaaes,  daralopaents  and  oliutg««  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ture  deToIves  on  such  pariah  or  union.*"  By  the 
canon  law  every  one  was  to  be  buried  in  the  pariah 
churchyard,  or  in  his  ancestral  sepulture,  if  any,  or 
in  snch  place  as  he  might  elect.  A  wife  was  to-  be 
buried  with  her  last  husband,  if  more  than  one.  If 
a  person  permanently  changed  his  residence,  then 
he  was  to  be  buried  in  the  parish  churchyard  of 
his  new  residence."  By  the  civil  law  of  ancient 
Rome,  the  charge  of  burial  was  first  upon  the  per- 
son to  whom  it  was  delegated  by  the  deceased;  sec- 
ond, upon  the  scripti  hcerdes,  to  whom  the  property 
was  given;  and,  if  none,  then  upon  the  hcerdes 
legitimi  or  cognati  in  order.*' 

Mode  of  bnzial.  While  the  right  to  a  christian 
burial  was  recognized  at  common  law,"  it  has  been 
held  that  a  religious  ceremony  is  not  necessary;'* 
nor  is  it  necessary  that  the  burial  services  of  the 
deceased  be  public  in  their  nature."  The  terms 
"decent,"  "respectable,"  and  "proper"  burial  are 
necessarily  relative,  varying  according  to  the  finan- 
cial and  social  standing  of  the  deceased  and  his 
relatives,"  and  not  infrequently  affected  by  the 
conununity  and  the  rules  of  religions,  social,  or  po- 
litical organizations  of  which  deceased  may  hav6' 
been  a  member  or  with  which  he  was  afEUiated.'* 
What  would  be  regarded  as  entirely  proper  and  ap- 
propriate by  one  might  be  regarded  as  wholly  in- 
adequate and  altogether  unsuitable  by  another,  and 
so  no  rule  governing  the  case  can  well  be  formu- 
lated, but  by  common  consent  the  determination 
of  these  matters  is  left  exclusively  to  the  relatives 
or  friends  of  the  deceased." 

A  railroad  company  is  not  liable  for  failure  to 
collect  the  mutilated  remains  of  a  body  found  on  its 
tracks  where  the  coroner  intervened  and  performed 


that  duty." 

[i  14]  0.  Liabilitle«— 1.  I&  0«iieriL  An  ac- 
tion will  lie  for  the  breach  of  a  contract  as  to  the 
care  and  burial  of  a  dead  body.*"  Accordingly, 
where  a  person  agrees  to  bury  a  corpse  properly,  a 
right  of  action  lies  if  he  ne^gently  allows  the  body 
to  be  taken  from  his  'custody,**  or  suffers  indi|;ai- 
ties  to  be  c^ered  it  while  in  his  possession,*'  or 
gives  it  an  improper  burial.** 

[(  15]  2.>  Por  Funeral  ExpenseB.**  It  is  pro- 
vided by  statute  in  some  jurisdictions  that  where  a 
deceased  unmarried  woman  leaves  kindred,  the  duty 
of  burial  devolves  .upon  the  person  or  persons  in 
the  same  degree  nearest  of  km  to  deceased,  being 
of  adult  age  and  within  the  state,  and  possessed, 
of  sufficient  means  to  defray  the  necessary  ex- 
penses.** The  owner  of  the  premises  on  which  a 
deceased  person  is  found  is  rendered  liable  for  fu- 
neral expenses  in  some  jurisdictions.**  It  has  also 
been  provided  by  statute  that  the  expense  of  bury- 
ing strangers  shall  be  borne  by  the  state.*'  A  per- 
son not  otherwise  under  obligation  to  pay  funeral 
expenses  may  of  course  render  himself  liable  there- 
for by  contract.** 

[i  16]  S.  In  Tort—a.  In  GeneraL  The  Roman 
law  gave  a  civil  remedy  to  the  relatives  for  any 
unlawful  disturbance  of  a  sepulture.**  Under  the 
early  common  law  of  England,  where  matters  relat- 
ing to  the  burial  and  preservation  of  dead  bodies 
were  exclusively  within  the  jurisdiction  of  the  ec- 
clesiastical courts,  no  action  for  damages  would  lie 
for  injuries  to  a  dead  body.**  The  early  common 
la^  afforded  remedies,  however,  whenever  any  ele- 
ment of  trespass  to  real  or  personal  property  was 
associated  with  the  molestation  of  the  remains  of 


-wtf*  *]r  naadfaOiar. — Where  a  di- 
vorced wiie  to  whom  was  awarded 
the  custody  ot  a  child  took  up  her 
residence  with  her  father  and  the 
child  died  at  his  home,  he  was  bound 
to  provide  sepulture  and  to  carry  the 
body  to  the  grave.  Rader  v.  Davis, 
154  Iowa  306.  134  NW  849,  38  LRANS 
131.   AnnCasl814A    1245. 

70b  Reg.  V.  Stewart,  12  A.  &  R 
773.  40  ECL.  88S.  113  Reprint  1007,  8 
ERC  462. 

71.  Pierce  v.  Swan  Point  Ceme- 
tery. 10  R.  I.  227,  14  AmR  667. 

73.  Pierce  v.  Swan  Point  Ceme- 
tery,  10  R.  I.  227,  14  AmR  667. 

78.  Reg.  T.  Stewart,  12  A.  &  E.  778. 
776.  40  ECli  383,  113  Reprint  1007. 
8  ERC  462;  aill>ert  v.  Buzzard,  2 
Hagg.  Cons.  333;  Chappie  v.  Cooper, 
13  M.  &  W.  252,  153  Reprint  105. 

74.  Seaton  v.  Com.,  149  Ky.  498, 
149  SW  871,  42  LRANS  211  (holding 
that  the  father  of  an  Infant  who 
causes  the  interment  to  be  made 
without  any  religious  ceremony  Is 
not  liable  to  punishment  for  crime) ; 
Kitchen  v.  Wilkinson,  26  Pa.  Super. 
75,  81  (where  It  Is  said  the  right  of 
burial  does  not  "imply  the  right  to 
Christian  burial  with  the  services  of 
a  religious  organization,  but  to  an 
orderly  interment  in  some  suitable 
place"). 

75.  Rader  v.  Davis,  1S4  Iowa  306, 
134  NW  849,  38  LRANS  131,  AnnCas 
1914A  1245  (holding  that,  where  a 
divorced  wife  to  whom  was  awarded 
the  custody  of  a  child  took  up  her 
residence  with  her  father  and  the 
child  died  at  his  home,  he  was  not 
required  to  Invite  any  one  upon  his 
premises  to  see  the  dead  body,  nor 
to  have  any  sort  of  burial  services 
for  the  public,  and  he  might  exclude 
whomt  he  would  even  to  the  extent 
of  the  father  of  the  deceaned  child; 
also  that  he  would  not  be  liable  for 
excluding  the  father  of  the  deceased 
child  from  the  premises  at  the  time 
of  the  funeral,  although  his  acts  were 
malicious). 


VS.  Seaten  v.  Com.,  149  Ky.  498, 
149   SW  871,   42   LRANS   211. 

77.  Seaton  v.  Com.,  149  Ky.  498, 
149   SW  871,   42  LRANS  211. 

78.  Seaton  v.  Com.,  149  Ky.  498, 
149   SW  871,   42  LRANS  211. 

7S.  Awtrey  v.  Norfolk,  etc,  R.  Co., 
(Va.)   93  SE  B70. 

80.  Wright  V.  Beardsley,  46  Wash. 
16,  20,  89  F  172. 

81.  Renlhan  v.  Wright,  125  Ind. 
636.  25  NE  822,  21  AmSR  249,  9  LRA 
614. 

82.  Birmingham  Transfer,  etc.,  Co. 
V.  Still,  7  Ala.  A.  656,  61   S  611. 

83.  Norton  v.  KuU,  74  Misc.  476. 
132  NTS  387;  Wright  v.  Beardsley,  46 
Wash.  16,  89  P  172. 

84.  AIlowMioe  to  guardian  for  •■- 
peaaea  ot  Iraxtal  of  pareat  of  ward 
see  Guardian  and  Ward. 

KlablUty  for  ftmeral  •spaaawi  of: 
Husband    or    wife    see    Husband    and 

Wife   [21  Cyc  1233].  ^ 
Pauper  see  Paupers. 

UbblUty  ofi 
Decedent's  estate  see  Executors  and 

Administrators   [18  Cyc  487]. 
Parent  for  funeral  expenses  of  child 

see  Parent  and  Child. 

Klgbt  Of  relatloas  of  a««MWM  la- 
dlc«mt  aouisr  to  eoU*et  taxlai  f  ••• 
see  Army  and  Navy  I  238  note  60  [b1. 

85.  Enos  v.  Snyder,  131  Cal.  68, 
63  P  170,  82  AmSR  330,  63  LRA  221; 
Tench  v.  McMeekan.  17  Cal.  A  22, 
118   P  479. 

[a]  rnaana  •nenaea  of  riator,— 
Under  Pen.  Code  fi  292,  293,  provid- 
ing that  the  duty  of  burying  an  un- 
married woman  leaving  kindred  de- 
volves on  the  nearest  of  kin  possessed 
of  sufllctent  means,  and  that,  when 
a  person  falls  to  perform  his  duty, 
the  person  who  Incurs  burial  ex- 
penses may  recover  from  the  delin- 
quent treble  the  expenses,  a  brother 
of  sufficient  means  must  bury  his  de- 
ceased unmarried  sinter,  leaving  no 
property,  and.  where  he  falls  to  do 
no,  another  doing  so  should  be  al- 
lowed for  the  expense  thereof  against 


a    fund    belonging    to 
Tench   v.    HcMiMkan, 


the    brother. 
.    17^  Cal.   A    22, 
118    P    479. 

86.  Kail  Inla  Coal  Co.  v.  Oalc, 
36  Okl.  193.  128   P  117. 

[a]  UaWUtjr  of  coal  oommny  for 
btulal  of  MBployead — Comp.  L.  (1909) 
{  2388  makes  it  the  duty  of  certain 
persons,  naming  them,  to  bury  the 
body  of  deceased  relatives,  depen- 
dents, or  others,  and  further  pro- 
vides that,  in  case  of  failure  of  any 
plerson  on  whom  this  duty  is  cast  to 
perform  the  requirements  of  the  law, 
then  that  duty  shall  devolve  upon  the 
person  next  specified,  and  If  all  omit 
to  act  it  devolves  upon  the  tenant,  or 
If  there  be  no  tenant,  then  upon  the 
owner  of  the  premises  upon  which 
the  body  may  be  found.  It  was  held 
that  a  coal  company  in  whose  mine 
certain  miners  lost  their  lives  was 
liable  for  their  burial  expenses.  Kali 
Inla  Coal  Co.  v.  Craig.  36  Okl.  193, 
128  P  117. 

87.  Edwards  v.  Auditor-Gen.,  161 
Mich.  639,  126  NW  853  (holding  that 
the  -statute  providing  for  the  burial 
of  strangers  at  the  expense  of  the 
state  is  not  repealed  by  an  act  re- 
auiring  the  bodies  of  certain  persons 
dying  In  prisons,  etc.,  to  be  forwarded 
for  dissection  in  a  medical  school). 

88.  Hatton  v.  Cunningham.  162 
NTS  1008;  Anderson  v.  Koen,  82 
Wash.   310,   144  P  35. 

[a]  Vhna,  where  defendant  or- 
dered an  undertaker  to  take  charire 
of  the  funeral  of  defendant's  counin 
whose  husband  did  not  provide 
therefor,  and  the  undertaker  per- 
formed services  In  reliance  on  de- 
fendant's promise  to  pay.  he  could 
enforce  the  promise  without  exhaust- 
ing his  remedies  against  the  husband 
or  the  estate  of  decedent.  Hatton  v. 
Cunningham.  162  NTS  1008. 

89.  Fox  v.  Gordon.  16  Phlla.  (Pa.) 
186. 

sa  Foley  V.  Phelps,  1  App.  Div. 
651,  37  NTS  471 ;  Pierce  v.  Swan  Point 
Cemetery,  10  R.  L  227,  14  AmR  <67; 
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the  dead.*'  It  is  now  welL  settled  that  an  unlaw- 
ful invasion  or  violation  of  the  right  to  bury  a 
corpse*'  and  preserve  the  remains*'  is  a  tort,  and 
is  the  subject  of  an  action  for  damages.**  H  the 
acts  of  a  person  in  relation  to  the  care,  custody, 
and  disposition  of  a  dead  body  are  done  in  good 
faith,  and  for  the  purpose  of  placing  it  in  the  pos- 
session of  its  rightful  custodian,  there  is  no  right 
of  action  in  favor  of  the  person  entitled  to  bury 
the  remains.*'  It  has  been  held  that  a  statute  pre- 
scribing a  penalty  against  persons,  etc.,  having  the 
unlawful  possession  of  the  body  of  a  deceased  per- 
son is  not  directed  against  cemetery  associations 
or  their  trustees,"  and  that  it  does  not  relate  to 
the  remains  of  persons  long  buried  and  deeom- 
Dosed  *' 

[i  17]  b.  Interference  with  Bicht  of  BnriaL 
An  unlawful  and  unwarranted  interference  with  the 
exercise  of  the  right  of  burial  is  a  tort  which  gives 
right  to  a  cause  of  action.*'  So  the  withholding 
of  the  body  of  the  deceased  human  being  from 
those  who  have  a  right  to  the  possession  of  the 
body  for  the  purpose  of  proper  interment  is  an  in- 

GrlfHn  v.  Charlotte,  etc.,  R.  Co.,  23 
S.  C.  25,  56  AmR  1;  Foster  v.  Dodd, 
L.  R.  3  Q.  B.  67;  May  v.  Gilbert,  2 
Bolstr.  150,  80  Reprint  1025;  Haynes' 
Case,  12  Coke  115,  77  Reprint  13S9; 
Corven's  Case,  12  Coke  105,  77  Re- 
print 138;  Reg.  v.  Sharpe,  7  Cox  C.  C. 
'  214;  Frances  v.  Iiey,  Cro.  Jac.  366,  79 
Reprint  314;  In  re  Bettlson,  12  Moak 
654  note;  Rex  v.  Lynn,  2  T.  R.  733, 
100  Reprint  394. 

91.  Meagher  v.  Drlscoll,  99  Mass. 
281,  96  AmD  759;  Outhrle  v.  Weaver, 
1  Mo.  A.  136;  Foley  v.  Phelps,  1 
App.  Dlv.  651,  37  NTS  471;  Griffin  v. 
Charlotte,  etc.,  R.  Co.,  23v  S.  C.  25,  55 
AmR  1. 

98.  mlfht  to  Irazy  rmutlna  see 
supra   i  3. 

93.  Blclit  to  prMscve  rematiia  see 
supra  i  T.   " 

94.  Ga. — Louisville,  etc,  R.  Co.,  v. 
Wilson,  123  Ga.  62.  51  SB  24,  S  Ann 
Cas  128:  Wright  v.  Hollywood  Ceme- 
tery Corp.,  112  Ga.  884,  38  SE  94,  52 
LRA  621;  Louisville,  etc..  R.  Co.  v. 
Blackmon,  3  Ga,  A.  80,  59  SE  341; 
Medical  College  v.  Rushing,  1  Ga.  A. 
468.   57    SK   1083. 

111. — ^Palenske  v.  Brunlng,  98  111.  A. 
644. 

Ky.— Meyers  v.  Clarke,  122  Ky.  866, 
90  SW  1049.  28  KyL  1000.  93  ffW  43, 
29  KyL  393.  3  LRANS  727;  Hocken- 
hammer  v.  Lexington,  etc.,  R.  Co.,  74 
SW  222,  24  KyL  2383. 

Mass. — Burney  v.  Children's  Hos- 
pital. 169  Mass.  57,  47  NB  401.  61 
AmSR   273.   38   LRA  413. 

Mich. — Doxtator  v.  Chicago,  etc.,  R. 
Co.,  120  Mich.  696,  79  NW  922,  46 
LRA  536. 

Minn. — Larson  v.  Chase.  47  Minn. 
307.  60  NW  238,  28  AmSR  370,  14 
LRA  86. 

N.  T. — Foley  v.  Phelps,  1  App.  Dlv. 
651.  37  NTS  471;  Matter  of  Widening 
Beekman  St..  4  Bradf.  Surr.  629. 

N.  C. — Kyles  v.  Southern  R.  Co., 
147  N.  C.  394,. 61  SE  278. 

R.  I. — Pierce  v.  Swan  Point  Ceme- 
tery. 10  R.  1.  227,  14  AmR  667.     • 

Wis. — Wilde  V.  Milwaukee  Electric 
R..  etc.,  Co..  147  WlR.  129.  132  NW 
885;  Koerber  v.  Patek.  123  Wis.  453, 
102  NW  40.  68  LRA  956. 

Alta. — Miner  v.  Canadian  Pac.  R. 
Co..  3  Alta.  L.  408.  IS  WestLR  161. 

See  also  Cemeteries  i   34. 

95.  Wilde  v.  Milwaukee  Electric 
R,.  etc..  Co.,  147  Wis.  129.  132  NW 
886  (holding  that  where  the  deceased 
was  killed  by  a  street  car,  and  was 
placed  by  trainmen  on  one  of  the 
car  sents,  and  covered  and  taken  to 
a  nearby  city,  where  the  body  was 
placed  in  a  morgue  and  the  parent 
was     promptly     notified,     the     court 


jury  which  will  give  a  cause  of  action  against  the 
person  holding  such  body.*" 

[i  18]  c.  Mntilationof  Senuins'— (1)  InOen- 
eraL  AJs  the  right  to  dispose  of  a  corpse  by  decent 
sepulture  includes  the  right  to  the  possession  of 
the  body  in  the  same  condition  in  which  death  leaves. 
U,'  an  action  for  damages  will  lie  for  the  unau- 
thorized mutilation  of  ,a  dead  body.*  A  railroad 
company  is  not  liable  for  the  mutilation  of  a  per- 
son killed  and  then  placed  on  its  track,  where  no 
negligence  appears  on  its  part.'*  If,  however,  a  rail- 
way company  finds  a  mutilated  'body  on  its  track, 
it  should  gather  the  fragments  and  decently  pro- 
tect and  prepare  them  for  burial.' 
.  Dissection  by  medical  schools.  Under  statutes 
authoring  the  delivery  of  dead  bodies'  to  medical 
colleges  for  dissection  on  the  assent  of  relations  or 
friends,  it  is  necessary  that  an  attempt  be  made 
to .  secure  the  assent  of  relatives  if  they  can  be 
found,  and  a  reasonable  inquiry  is  necessary.* 

[(  19]  (2)  Autopsies  and  Post-Mortem  Exami- 
nations. The  general  rule  is  that  the  unauthorized 
autopsy  of  a  deceased  person's  body  is  a  tort,  giv- 


properly  charged  that  If  what  was 
done  by  the  trainmen  was  in  good 
faith  and  solely  to  accomplish  an 
early  return  of  the  body  to  plaintitC, 
and  their  acts  were  not  characterised 
by  recklessness  or  heartlessness, 
plaintlft  could  not  recover). 

90.  Carter  v.  ZanesvlUe,  59  Oh.  St. 
170.    52    NB   126. 

97.  Carter  v.  Zanesvllle,  69  Oh.  St. 
170.    62  NE  126. 

98.  Wright  v.  Hollywood  Cemetery 
Corp.,  112  Ga.  884,  38  SE  94,  52 
LRA  621;  Fhtley  v.  Atlantic  Trans- 
port Co..  220  N.  T.  249,  115  NE  715. 
LRA1917E  862,  AnnCa8l917D  726  [aft 
172  App.  Dlv.  907.  157  NTS  1124  (aft 
90  Misc.  480,  153  NTS  439)];  Awtrey 
v.  Norfolk,  etc.,  R.  Co.,  (Va.)  93  SB 
570. 

XntMrfersac*  with  tlglit  of  bnzUl 
by  oMietacT  •wo<d«tlon  see  Cemeter- 
ies  i   32. 

9ft.  Ind. — Renihan  v.  Wright.  126 
Ind.  536.  26  NE  822,  21  AmSR  249,  9 
LRA  614. 

Mich. — ^Doxtator  v.  Chicago,  etc,  R. 
Co..  120  Mich.  696,  79  NW  922,  46 
LRA  536. 

N.  T. — Coleman  v.  St.  Michael's 
Protestant  Episcopal  Church,  90  Misc. 
118.  163  NTS  446. 

Tex. — St.  Louts  Southwestern  R. 
Co.  v.  French,  23  Tex.  Civ.  A.  511,  67 
SW  56. 

Va. — ^Awtrey  v.  Norfolk,  etc.,  R. 
Co..  98  SB  670. 

[a]  Ballzoad  oompaaijr  iMld  aot  U- 
aU*. — The  dead  body  of  plalntifTa 
son  was  found  on  a  railroad  in  a 
mutilated  condition  by  the  railroad 
company's  employees,  and  was  left 
there  until  taken  in  charge  by  the 
coroner  a  few  hours  later.  The  cor- 
oner, after  completing  his  statutory 
duties,  caused  the  body  to  be  buried. 
Although  there  were  letters  indi- 
cating the  address  of  the  dead  man's 
mother  and  brother  on  tbe  body,  and 
although  the  railway  employees  knew 
thereof,  they  did  not  notify  the  rela- 
tives; but  In  about  two  weeks  the 
coroner  notified  them,  and  the  mother 
disinterred  the  corpse  and  gave  it 
burial  in  accordance  with  her  own 
views  of  propriety.  It  was  held  that 
the  railroad  company  was  not  liable 
in  damages  as  for  withholding  the 
body  from  the  mother.  Awtrey  v. 
Norfolk,  etc..  R.  Co.,  (Va.)  93  SE 
670. 

1.  Oai*  and  onatodjr  of  renudiis  of 
■•rvaat  see  Master  and  Servant. 

9.  (3al. — O'Donnell  v.  Slack.  123 
Cal.   285,   65   F   906.   43  LRA  388. 

N.  T. — Foley  v.  Phelps,  1  App.  Dlv. 
551.  566,  37  NTS  471. 

N.  C — ^Floyd  V.  Atlantic  Coast  Line 


R.  Co.,  167  N.  a  66,  83  SE  12,  LRA 
1915B  619;  Kyles  v.  Southern  R.  Co, 
147  N.  C.  394.  61  SB  278. 

Oh. — Farley  ▼.  Carson.  8  Oh.  Dec 
(Reprint)    119,   6  ClncLBul   786. 

Tex. — Gray  v.  State,  66  Tex.  O.  90, 
114   SW   635,   22    LRANS    613. 

"The  right  Is  to  the  possession  of 
the  corpse  in  the  same  condition  it 
was  In  when  death  supervened.  It  is 
the  right  to  what  remains  when  the 
breath  leaves  the  body,  and  not 
merely  to  such  a  hacked,  hewed  and 
muHlated  corpse  as  some  stranger, 
an  offender  against  the  criminal  law, 
may  choose  to  turn  over  to  an  af- 
flicted relative."  Per  Patterson,  J., 
in  Foley  v.  Phelps,  supra. 

3.  Ga. — Louisville,  etc,  R.  Co.  v. 
Blackman,   3  Ga.  A.  80,  59   SE  341. 

111. — Mensinger  v.  O'Hara,  189  111. 
A.  48;  Palenske  v.  Brunlng,  98  111.  A. 
644. 

Mich. — Doxtator  v.  Chicago,  etc. 
R.  Co..  120  Mich.  696,  79  NW^  922.  45 
LRA   636. 

Minn. — ^Beaulleu  v.  Great  North- 
ern R.  Co.,  103  Minn.  47,  114  NW 
363.  19  LRANS  564.  14  AnnCas  462. 

N.  T. — Hasselbach  v.  Mt.  Sinai 
Hospital.  173  App.  Dlv.  89,  159  NTS 
376;  Buchanan  v.  Buchanan,  28  Misc 
261,   59   NTS   810. 

Va. — Awtrey  v.  Norfolk,  etc..  K- 
Co^93  SE  670. 

Wis. — Koerber  v.  Patak,  123  Wis. 
453,  102  NW  40,  68  LRA956. 

4.  Grimth  V.  Charlotte,  etc.  Art 
Co..  23  S.  C.  25,  65  AmR  1. 

B.  Kyles  v.  Southern  R.  Co.,  147 
N.  C.  394,  61  SE  278  [dlst  Hawthorne 
V.  Delano,  172  Iowa  44,  152  NW  17] 
(holding,  if  a  section  master  negli- 
gently permitted  remains  to  "be  ex- 
posed on  a  track  and  failed  to  care 
properly  for  them,  the  company  is 
liable  to  decedent's  widow  for  actual 
physical  and  mental  sufterlng  sus- 
tained by  her  through  knowledge 
thereof,  although  the  section  master 
acted  in  good  faith,  believing  he  was 
bound  to  await  the  arrival  of  the 
coroner  before  disturbing  the  re- 
mains). Compare  Awtrey  v.  Nor- 
folk, etc.,  R.  Co.,  (Va.)  93  SE  670, 
supra   ;    17,  note  99   t«l-       ,  .,. 

6.  Newman  v.  Stewart.  71  Misc.  1. 
127   NTS    866.  _„ 

[a]  ■uffldasoT  of  JiianliT< — Where 
it  was  not  shown  what.  If  any.  ef- 
fort was  made  to  discover  the  rela- 
tives of  a  deceased  person,  except 
that  the  name  of  a  woman  was  en- 
tered as  "friend"  In  the  hospital  rec- 
ords, it  was  not  a  compliance  with  a 
statute  permitting  hospitals  to  de^ 
liver  corpses  to  medical  colleges  with 
the   assent    of    relatives    or    friends. 


For  latar  c— ■,  avralo^mmtB  and  ohaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  rise  to  a  cause  of  aetion  for  damages.^  A  phy- 
sician  making  an  autopsy  with  the  consent  of  the 
person  entitled  to  the  right  of  sepulture  is  not 
liable  to  an  action  for  damages.^  It  has  been  held, 
on  the  one  hand,  that  it  is  no  defense  to  an  action 
for  damages  resulting  from  an  autopsy  on  a  body 
withont  the  consent  of  the  next  of  kin-that  defend- 
ant, the  attending  physician,  performed  the  au- 
topsy to  ascertain  the  cause  of  death  so  as  to  be 
able  to  certify  it  as  required  by  statute.*  On  the 
other  hand,  it  has  been  held  that  aji  autopsy  per- 
fonned  by  a  physician  in  accordance  with  the  law, 
in  order  to  obtain  a  certificate  of  burial  from  the 
board  of  health,  does  not  render  the  physician  lia- 
ble in  an  action  for  damages,  where  it  is  performed 
in  a  proper  manner,  although  without  the  consent 
of  the  person  having,  the  right  of  sepulture;'"  and 
that  such  an  autopsy  does  not  render  an  undertaker 
having  charge  of  the  body  liable  for  permitting  the 
examination  to  be  made.''  But  an  undertaker  who 
has  taken  charge  of  a  body  at  the  request  of  per- 
sons entitled  to  its  custody  and  who  afterward  per- 
mits physicians  to  make  an  unauthorized  autopsy  is 
jointly  liable  with  the  physicians."  Where  an  at- 
tending physician  made  an  incision  in  the  body 
shortly  after  death  to  ascertain  the  exact  cause  of 
death,  there  being  no  dismemberment  or  removal  of 
any  part  or  organ,  it  is  not  such  mutilation  of  the 
body  as  to  give  the  widow  of  deceased  a  cause  of 
action.'* 
Autopsy  performed  by  or  on  order  of  coronor. 


The  authority  of  a  coroner  to  ascertain  the  cause 
of  death  in  certain  cases  must  be  exercised  in  a 
proper  manner.'*  If  an  autopsy  is  performed  by 
a  physician  under  the  direction  of  a  coroner  in  a 
proper  manner,  the  physician  is  not  liable  for  dis- 
secting the  remains;"  and  the  issuance  and  service 
of  a  subpoena  on  the  physician  is  not  indispensable 
as  a  direction  to  make  an  autopsy.'*  If,  however, 
the  coroner's  physician  who  is  authorised  to  make 
an  autopsy  on  the  remains  when  directed  by  a  cor- 
oner proceeds  to  do  so  without  any  direction,  he 
is  liable  for  an  action  for  the  unlawful  dissection.'^ 
Furthermpre,  althoxigh  an  autopsy  may  be  author- 
ized by  a  coroner,  this  does  not  justify  the  removal 
and  detention  of  any  organs  of  the  deceased  by  the 
coroner's  physician,  in  Uie  absence  of  a  further  di- 
rection.'* Where  there  is  a  statute  requiring  all 
citizens  to  report  deaths  of  a  suspicious  nature  to 
a  coroner,  it  is  necessary  that  the  report  be  false 
in  order  to,  render  a  person  liable  for  a  dissection 
made  by  coroner  on  his  report.'* 

[i  20]  (3)  Persons  Entitled  to  Secover.  Wbei« 
the  remains  of  a  deceased  husband  or  wife  are  un- 
lawfully niutilated,  the  surviving  spouse  is  entitled 
to  maintain  an  action  for  damages.'"  In  the  ab- 
sence of  a  surviving  spouse,  a  son  is  the  lawful 
custodian  of  the  body  of  a  deceased  parent  for  pres- 
ervation and  burial,  and  hence  may  maintain  an 
action  for  an  unlawful  mutilation  of  the  body." 
The  father  of  a  child,  who  is  its  natural  guardian, 
has  such  a  right  to  its  dead  body  that  he  may  main- 


Newman  v.  Stewart.  71  Hlse.  1,  187 
NTS  866. 

7.  Larson  v.  Chase,  47  Minn.  807, 
SO  NW  288,  28  AmSR  870.  14  LRA. 
85;  PhlUpjps  V.  Montreal  Gen.  Hos- 
pitel,  S8  Que.  Super.  488,  4  BastLR 
477. 

8.  Winkler  v.  Hawkes,  18«  Iowa 
474.  102  NW  418. 

ta]  Bemoval  of  onrasa, — ^Where  a 
widow  consented  to  a  post-mortem 
examination  of  her  husband's  body 
for  the  purpose  of  ascertaining  the 
cause  of  his  death,  the  consent  so 
given  must  be  held  to  have  implied 
a  permission  to  conduct  the  examina- 
tion in  the  usual  manner,  and  if  the 
removal  of  some  of  the  organs  for 
microecopic  examination  was  neces- 
sary or  proper  to  effect  the  purpose 
of  the  post-mortem,  the  persons  con- 
ducting it  were  not  guilty  of  an  ac- 
tionable wrcng  in  so  doing,  unless 
permission  to  remove  them  was  ex- 
pressly withheld  at  the  time  the  con- 
sent to  the  post-mortem  was  given. 
A  condition  in  the  consent  that  no 
part  of  the  body  should  be  talcen 
awiy  did  not  necessarily  prohibit  the 
taking  of  a  part  to  the  office  of  the 
surgeon  for  examination,  if  it  was 
duly  returned  and  replaced  for  burial. 
Winkler  v.  Hawkes,  126  Iowa  474, 
102  NW  418. 

9.  Woods  V.  Graham,  (Minn.)  167 
NW  113. 

10.  Cook  V.  Walley.  1  Colo.  A.  168, 
27  P  9 SO;  Rushing  v.  Medical  College. 

4  Ga.  A.  823.  62  SE  568;  Meyers  v. 
Clarke.  122  Ky.  866,  90  SW  1049,  28 
KyL    1000,   »3   SW   431.   29   KyL    893, 

5  LRANS  727. 

11.  Cook  V.  Walley,  1  Colo.  A.  163, 
27  P  950. 

IS.  Meyers  v.  Clarke,  122  Ky.  866, 
90  SW  1049,  28  KyL  1000,  93  SW  43, 
29  KyL  893,  5  LRANS  727. 

18.  Parley  v.  Carson.  8  Oh.  Dec 
(Reprint)  119.  5  CincLBul  786. 

[a]  A  gUght  laelsioa  by  the  st- 
teadaat  awveoa  to  ascertain  the 
cause  of  death,  authorised  by  the 
board  of  health  of  the  city,  and  in 
obedience  to  a  city  ordinance  in 
order  that  a  certificate  of  burial  may 
be  obtained,  where  there  Is  no  cut- 
ting or  removal  of  any  limb  or  organ, 
and  the  incision   is  properly  closed. 


does  not  Infringe  the  right  of  a  hus- 
band to  the  dead  body  ef  his  wife  in 
the  condition  which  death  leaves  it. 
Rushing  v.  Medical  College,  4  Qa.  A. 
823,  62   SB  663. 

14.  Palenske  v.  Brunlng,  98  111. 
A.  644  (holding  that,  although  the 
statute  authorises  the  coroner,  when 
Informed  of  a  death  by  violence,  to 
repair  to  the  place  where  the  dead 
body  is,  take  charge  of  the  same,  and 
summon  a  ]ury  of  the  neighborhood 
to  assemble  and  inquire  into  the 
cause  of  the  death,  where  a  coroner 
takes  the  body  of  a  deceased  which 
has  been  coffined  for  burial  fr.om  the 
parents'  possession,  mutilates  it,  and 
removes  parts  of  It  which,  without 
such  parents'  consent,  they  throw 
away,  such  parents  may  maintain  an 
action  against  them  for  damages  for 
such  outrage  to  their  feelings). 

16.  Young  V.  College  of  Phy- 
sicians, etc.,  81  Md.<358,  32  A  177, 
31  LRA  540  (holding  that  a  medical 
examiner  who  Is  required  to  make  a 
post-mortem  on  the  direction  of  the 
coroner  1;^  not  responsible  to  the  rela- 
tives of  the  deceased,  where  he  does 
not  disfigure  the  body  more  than  is 
necessary);  Hassard  v.  Lehane,  160 
App.   Dlv.   685,   135  NTS   711. 

16.  Hassard  v.  Lehane,  150  App. 
Dlv.  685,  136  NTS  711. 

17.  Hassard  v.  Lehane,  143  App. 
Dlv.  424,  128  NTS  161. 

18. ,  Hassard  v.  Lehane,  143  App. 
Dlv.  424,  128  NTS  161. 

[a]  niustratlon.— A  statute  pro- 
viding that  the  right  of  dissection 
shall  exist  whenever  a  coroner  is  au- 
thorized by  law  to  hold  an  Inquest 
upon  the  body,  so  far  as  such  coroner 
authorizes  dissection  for  the  pur- 
poses of  the  inquest  and  no  farther, 
does  not  justify  the  removal  and  de- 
tention of  any  organs  by  the  coroner's 
physician  on  the  ground  that  the 
case  is  an  Interesting  one.  Hassard 
V.  Lehane,  143  App.  Dlv.  424,  128 
NTS  161. 

19.  Daroy  v.  New  Tork  Presb.  Hos- 
pital, 130  App.  Dlv.  496.  114  NTS 
1052  (holding  that  under  laws  mak- 
ing It  a  coroner's  duty,  in  case  of  a 
suspicious  death,  to  send  a  physician 
to  view  the  body  or  to  perform  an 
autopsy,    and    making    It    a    misde- 


meanor for  any  cltiaens  to  fall  to 
report  deaths  of  this  nature  to  a 
coroner,  and  also  making  it  a  misde- 
meanor to  willfully  touch,  remove,  or 
disturb  the  body  in  such  a  case  with- 
out a  coroner's  order,  the  sole  gruind 
on  which  a  hospital  can  be  held  It- 
able  to  the  relatives  of  a  deceased  for 
the  making  of  a  coroner's  autopsy  is 
the  fact  that  its  officers  made  a  false 
report  to  a  coroner  Inducing  him  to 
make  an  unnecessary  autopsy;  And 
that,  where  a  patient  died  in  a  hos- 
pital and  the  attending  physician  was 
unable  to  determine  the  cause  of 
death,  and  his  mother  refused  con- 
sent to  an  autopsy,  the  hospital  was 
not  liable  for  reporting  the  death  to 
the  coroner,  who  sent  a  physician  who 
assumed  entire  charge,  and  unin- 
fluenced by  suggestions  of  the  hos- 
pital authorities,  made  an  autopsy  on 
his  own  responsibility,  but  that  for 
the  making  of  the  autopsy  the  coron- 
er's physician  was  solely  responsi- 
ble). 

90.  Oa.— Louisville,  etc.,  R.  Co.  v. 
Blackmon,  3  Ga.  A.  80,  60  SE  341; 
Medical  College  v.  Rushing,  1  Ga.  A. 
468,    67    SE   1083. 

111. — Menainger  v.  O'Hara.  189  III. 
A.  48. 

Minn. — ^Larson  v.  Chase,  47  Minn. 
307,  50  NW  238,  28  AmSR  870,  14 
LRA  85. 

Nebr. — Thompson  v.  Pierce,  96 
Nebr.  692.  146  NW  448. 

N.  T. — Hasselbach  v.  Mt.  Sinai  Hos- 
pital, 173  App.  Dlv.  89,  159  NTS 
376;  Jackson  v.  Savage,  109  App.  Div. 
556,  96  NTS  366,  17  NTAnnC&s  398: 
Foley  V.  Phelps,  1  App.  Dlv.  SSI,  S7 
NTS  471. 

N.  C. — ^Kyles  v.  Southern  R.  Co., 
147  N.  C.   394.  61   SE  278. 

Que. — Phillpps  V.  Montreal  Gen. 
Hospital,  33  Que.  Super.  483,  4  East 
LR  477. 

[a]  Blgbts  »f  aeiKt  of  Ida,— The 
right  to  sue  for  mutilation  of  the 
corpse  of  a  deceased  husband  does 
not  pass  to  the  next  of  kin,  unless 
the  widow  has  lost,  waived,  or  aban- 
doned her  right  to  sue.  Thompson 
V.  Pierce,  95  Nebr.  692.  146  NW 
948. 

91.  Koerber  ▼.  Patek,  123  Wis. 
463,  102  NW  40,  68  LRA  966. 
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tain  an  action  against  oite  to  whom  he  intrusted  thd 
ehild  for  treatment,  and  who,  without  his  consent, 
performed  an  autopsy  on  the  dead  body.*'  So  a 
mother  legally  entitled  to  the  posasssion  of  the 
corpse  of  her  son  may  recover  of  one  illegally  dis- 
secting or  otherwise  mutilating  the  remains.^*  The 
personal  representative  of  decedent  cannot  maintain 
an  action  for  damages  for  the  willful  or  negligent 
mutilation  of  decedent's  body,  although  he  may  sue 
for  injury  to  the  wearing  apparel  of  decedent  and 
property  on  his  person." 

[f  21]  d.  INatnrbance  or  Diaintemnent.  At 
conunon  law  it  seems  that  an  heir  could  not  bring 
a  civil  action  against  one  who  violated  and  disturbed 
the  buried  remains  of  his  ancestors,'*  and  it  has 
been  stated  that  the  only  common-law  remedy  for 
the  wrongful  removal  of  a  dead  body,  independent 
of  ecclesiastical  authority,  was  by  an  indictment.** 
The  person,  however,  who  had  a  freehold  in  the  soil 
wherein  the  body  was  buried  could  bring  an  action 
of  trespass  against  those  who  disturb  or  remove 
it,'^  although  it  has  been  held  that  an  action  of 
trespass  could  not  be  maintained  against  the  owners 
of  the  soil  in  possession  for  removal  of  dead  bodies, 
as  there  was  no  actual  or  constructive  possession 
in  plaintiff."  A  person  cannot  recover  in  trespass 
quare  elausnm  fregit  for  injuring  the  body  of  a 
relative  in  its  grave,  where  defendant  was  hired  to 
prepare  the  grave  for  the  burial  of  another  rela- 


93.  Burney  v.  Children's  Hospital, 
169  Maas.  67,  47  NE  401,  61  AmSR  273, 
38  LRA  413.  See  Floyd  v.  Atlantic 
Coast  Line  R.  Co.,  167  N.  C.  55.  83 
SE  12,  liRAlSlSB  Bl»  (holding  that, 
under  a  statute  of  distributions,  pro- 
viding that  If  In  the  lifetime  of  the 
father  any  of  his  children  die  in- 
testate without  wife  or  children  he 
shall  be  entitled  to'  all  the  personal 
property  of  such  deceased  child,  the 
father,  in  view  of  his  primary  rights 
and  liabilities,  such  as  the  right  to 
aervices,  the '  liability  for  support, 
burial  expenses,  etc.,  is  to  be  pre- 
ferred to  the  mother,  and  owns  the 
cause  of  action  for  negligent  mutila- 
tion: and  hence  the  mother,  suing 
solely  in  her  own  behalf,  and  Joining 
the  father  merely  as  a  nominal  party, 
had  no  cause  of  action). 

93.  Darcy  v.  Presbyterian  Hospi- 
tal, 202  N.  T.  2ES,  96  NE  695,  AnnCas 
1912D  12S8  rreV  137  App.  Dlv.  924 
mem.  122  NTS  1126];  Hassard  v. 
Lehane,  143  App.  Dlv.  424,  128  NTS 
161. 

94.  Qrifflth  v.  Charlotte,  etc.,  R. 
Co.,  23  8.  C.  26,  36  AmR  1. 

95.  Meagher  v.  DrlscoU,  99  Mass. 
281.  96  AmD  759. 

96.  Pierce  v.  Swan  Point  Ceme- 
tery. 10  R.  I.  237  note.  14  AmR  667; 
Reg.  V.  Sharpe,  7  Cox  C.  C.  tl4. 

97.  Pulslfer  v.  Douglass,  94  Me. 
566,  48  A  118.  53  LRA  238;  Meagher 
v.  Driscoll,  99  Mass.  281,  98  AmD 
759;  Foley  v.  Phelps,  1  App.  Div. 
651.  87  NTS  471;  Fox  v.  Gordon,  16 
Phila.    rPa.)    185. 

[a]  BaasoB  for  mle. — A  dead  body, 
after  burial,  becomes  a  part  of  the 
ground  to  which  it  has  been  com- 
mitted, and  an  action  of  trespass  may 
be  maintained  by  the  owner  of  the 
lot.  In  possession,  against  one  who 
dlxturbs  the  grave  and  removes  the 
body,  so  long  at  least,  as  the  ceme- 
tery continues  to  bo  used  as  a  place 
of  burial.  Pulslfer  v.  Douglass,  94 
Me.  556.  48  A  118,  53  LRA  238. 

98.  Bonham  v.  Loeb.  107  Ala.  604, 
18  S  300. 

39.  Feeley  v.  Andrews,  191  Mass. 
813,    77  NE  766. 

ao.  Orr  V.  Dayton,  etc..  Tract.  Co., 
178  Ind.  40,  96  NE  462.  48  LRANS 
474.    AnnCa8l915B   1277. 

31.    Douglas    V.     Stokes,    149    Ey. 


606.  149  SW  849,  4t  LRANS  886,  Ann 
Casl914B  374  (where  a  photographer 
made  an  extra  number  of  the  photo- 
graphs and  oopyrighted  one  of  them 
without  authority).  See  also  Copy- 
right and  Literary  Property  {  163 
note  80    [a]. 

39.  U.  S.— Beatty  v.  Eurts,  2  Pat. 
566,  1  L.  ed.  521. 

Qa. — Louisville,  etc.,  R.  Co.  v. 
Wilson,  128  aa.  62,  61  SB  24,  S  Ann 
Cas  128. 

111. — ^Palenske  v.  Brunlng,  98  III.  A. 
644. 

Ind. — ^Renihan  v.  Wright,  125  Ind. 
686,  26  NE  822,  21  AmSR  249,  9  LRA 
514. 

Ky. — Hockenhammer  v.  Lexington, 
etc.,  R.,  Co.,  72  SW  222,  24  KyL  2883; 
Neighbors  v.  Neighbors,  112  Ky.  161, 
65.  SW  607,   23  KyL  1433. 

Minn. — Larson  v.  Chaae.  47  Minn. 
307,  60  NW  238,  28  AmSR  370,  14 
LRA  85. 

■N.  T,— In  re  Dohn,  14  NTS  189. 

R.  I. — Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.   I.  267,  14  AmR  667. 

Eng. — Foster  v.  Dodd.  L.  R.  3  Q.  B. 
67;  Rex  v.  Coleridge,  2  B.  &  Aid.  806, 
18  ECL  321,  106  Reprint  659;  Reg.  ▼. 
Sharpe,  7  Cox  C.  C.  214;  Kemp  v. 
WIckes.   3   Philllm.   264. 

33.  U.  S.— Mutual  L.  Ins.  Co.  v. 
Orlesa,  166  Fed.  398  [rev  on  other 
grounds  169  Fed.  609.  94  CCA  635, 
and  certiorari  den  216  U.  S.  600,  SO 
set    400.   54    L.   ed.   3441. 

Oa. — Louisville,  etc.,  R.,  Co.  v.  Wll- 
f!0n,  123  Oa.  62,  61  SE  24,  3  Ann 
C^as  128. 

111. — First  Evangelical  Church  y. 
Walsh,  57  111.  363,  11  AmR  21. 

Ind. — Renihan  v.  Wright,  12B  Ind. 
536,  25  NE  822,  21  AmSR  249,  9  LRA 
514. 

Ky. — Hockenhammer  v.  Lexington, 
etc.,  R.  Co.,  74  SW  222,  24  KyL  2383. 

La. — Choppin  V.  Dauphin,  48  La. 
Ann.  1217.  20  S  681,  55  AmSR  313, 
S3  LRA  133. 

Me. — Pulslfer  v.  Douglass,  94  Me. 
656,    48   A   118.   5J   LRA   238. 

Mass. — Weld  v.  Walker,  130  Mass. 
422.  39  AmR  465. 

N.  H.— WUson  V.  Read.  74  N.  H. 
322,  68  A  37,  124  AmSR  973,  16  LRA 
NS  332 

N.  J.— Toppln  V.  Morlarty,  69  N.  J. 
Bq.  lis,  44  A  469. 


tive,  in  the  course  of  which  work  the  injuiy  oo- 
eurred.''  A  statute  making  it  an  offense  to  disturb 
a  grave  does  not  concern  other  than  public  rights*, 
it  does  not  present  questions  as  to  private  rights, 
nor  increase  the  rights  of  kindred  in  the  bodies  of 
their  deceased  relations.'** 

[$22]  a.  Improp«r  Use  of  Photognphs,  An 
action  will  lie  for  the  misuse  of  a  photograph  takea 
of  a  dead  body." 

[f  23]  D.  Actioii»— 1.  JoriidietioB.  In  Eng- 
land from  an  ^arly  date  the  eeclesiastical  law  gov- 
erned and  conferred  exclusive  jurisdiction  of  all 
matters  relating  to  the  burial  and  preservation  of 
dead  bodies  upon  the  ecclesiastical  courts.*'  In  the 
United  States,  however,  where  there  are  no  ecclesi- 
astical courts,  the  charge  of  a  dead  body  is  regarded 
as  a  trust  which  is  subject  to  regulation  by  a  court 
of  equity  to  the  extend  of  securing  it  a  proper 
burial  and  restraining  interference  after  interment.'* 

[f  24]  2.  Parties.  A  court  cannot  determine 
who  shall  bear  the  expense  of  removal  and  rein- 
terment of  a  dead  body  in  an  action  brought  for 
that  purpose  where  the  requisite  parties  are  lack- 
ing.** A  son  can  bring  an  action  for  the  wrongful 
interference  with  his  right  to  the  solace  of  burying 
his  father's  body,  without  joining  the  other  kin  as 
parties  plaintiff;'*  and  where  the  burial  rights  of 
certain  of  the  next  of  kin  are  unlawfully  inter- 
fered with,  they  are  entitled  to  maintain  an  action 

-  N.  T. — Cohen  V.  New  Tork  Cong. 
Shearith  Israel.  114  App.  Div.  117, 
""  "' '    -  —   N.  T. 


99  NTS  732  [aff  189  N.  T.  528  mem, 
82.  NE  1126  mem] ;  Mitchell  v.  Thornt 
57  Hun  405.  10  NTS  682  [afl  134  N.  T. 
63S.  12  NE  10,  SO  AmSR  699]; 
Buchanan  v.  Buchanan,  28  Misc.  261, 
69  NTS  810;  In  re  Donn,  14  NTS 
189;  Secord  v.  Secor,  18  AbbNC^as  78; 
Snyder  v.  Snyder.  60  HowPr  368;  Mat- 
ter of  Beekman  St.,  4  Bradf.  Surr.  60S. 

Oh. — Smiley  v.  Bartlett,  6  Oh.  Clr. 
Ct.   234. 

Pa. — Com.  V.  Susquehanna  Coal  Co, 
5  Kulp  195;  Ex  p.  Qlrard,  8  LegInt 
135;   Scott   V.  Riley,   16   Phila.    106. 

R.  I. — Pieroo  v.  Swan  Point  Ome- 
tery,  10  R.  I.  227,  14  AmR  667. 

Va. — Qrlnnan  v.  Fredericksburg 
Lodge  No.  4,  A.  F.  &  A.  M..  118  Va. 
588,  88  SE  79. 

[a]  nivataratlOBa. — (1)  A  court  has 
power  in  a  proper  case  to  render  a 
decree  empowering  the  relatives  of  a 
deceased  person  to  disinter  and  re- 
move the  remains.  Cohen  v.  New 
Tork  Cong.  Shearith  Israel,  114  App. 
Dlv.  117,  99  NTS  732  [afT  189  N.  T. 
628  mem,  82  NE  1126  mem].  (2) 
The  court  has  inherent  power  to  order 
the  exhumin,;  of  a  dead  body  and 
an  autopsy,  where  it  appears  tliat 
justice  and  right  will  be  defeated  in 
case  such  order  is  not  made.  Qray 
v.  Phillips,  54  Tex.  Civ.  A.  148.  117 
SW  870;  Gray  v.  State,  65  Tex.  Cr. 
90,  114  SW  636,  22  LRANS  612.  (3) 
Where  a  child  of  parents  who  had 
separated  died  in  New  Jersey,  and 
the  mother,  a  nonresident,  had  been 
awarded  the  custody  of  the  child  by 
the  court  of  a  sister  state,  but  the 
father  had  surreptitiously  taken  the 
child  into  New  Jersey,  and  the  par- 
ents had  assumed  a  position  of  in- 
tense hostility  to  «ach  other,  equity 
had  Jurisdiction  to  control  the  burial 
of  the  chl>d  within  the  state  in  a  plot 
to  be  provided  by  the  father  approved 
by  a  master  of  the  court,  appointed 
to  supervise  the  burial,  at  the  expense 
of  the  father,  subject  to  the  rights  of 
the  parents  of  equal  access  to  the 
grave.  De  Festetlcs  v.  De  Festetics, 
79  N.  J.  Eq.  488,  81  A   741. 

3^  Cooney  v.  English,  86  Misc. 
292,    140   NTS    286. 

35.  Flnley  v.  Atlantic  Transport 
Co.,  220  N.  T.  249,  116  NE  TIB,  LRA 
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agaiast  the  iraongdoer  without  joining  as  a  party 
plaintiff  a  nonresident  kinsman  who  was  not  pres- 
ent at  the  time  an  attempt  to  bury  the  remains  was 
made.'*  The  parents  of  a  deceased  ohild  may  join 
in  an  action  to  recover  damages  for  breach  of  a  con- 
tract for  proper  burial.*'' 

[i  25]  3.  Pleading.  In  a  snit  brought  by  a 
surviving  husband  for  the  mutilation  of  the  body 
of  his  deceased  wife  by  the  undertakers,  a  declara- 
tion alleging  th«t  defendants  "wrongfully  and  un- 
lawfully procured,  assisted,  aided  and  abetted  in 
euttin^  off  and  removing  the  hair  from  the  head  of 
the  said  dead  body  and  otherwise  mutilating  the 
same,"  in  consequence  whereof  the  remains  "were 
rendered  unfit  to  be  viewed  by  the  plaintiff  and  his 
relatives  and  £riends,"  whereby  "the  plaintiff  suf- 
fered greatly,  both  in  mind  and  in  body,  and  great 
indignity,  insult  and  humiliation  were  put  upon 
him,"  states  a  cause  of  action  for  willful  and  wanton 
trespass,  and  not  for  mere  negligence."  A  com- 
plainant which  alleges  "that  immediately  after  the 
decease  of  her  son  the  mother,  the  nearest  surviv- 
ing next  of  kin,  demanded  of  the  defendant  his 
body  and  sent  an  undertaker  for  it;  but  that  the  de- 
fendant refused  to  deliver  it  until  after  defendant 
had  caused  the  coroner  to  send  his  physician  to  make 
an  autopsy  on  the  body,  and  after  the  plaintiff  had 
refused  her  consent  to  such  autopsy, ' '  states  a  cause 
of  action.^  In  such  case  a  claim  on  behalf  of  de- 
fendant that  the  decedent  died  in  a  suspicious  and 
nnnsual  manner,  that  there  was  reasonable  ground 
to  suspect  that  his  death  was  occasioned  by  crimi- 
nal means,  that  it  was  the  duty  of  defendant  to 
notify  the  coroner,  and  that  it  became  the  duty  of 
the  coroner  to  investigate,  is  a  matter  of  defense.** 
A  complaint  alleging  that  defendants,  who  were 
undertakers,  contracted  to  bury  plaintiff's  husband 
in  a  particular  cemetery  with  the  best  materials 
obtainable,  and  in  the  best  vacant  burial  plot  in  the 
grounds,  but  instead  buried  the  body  in  a  public 
grave,  and  used  inferior  materials,  and  by  reason 
thereof  plaintiff  was  compelled  to  spend  large  sums 
of  money  to  rebury  her  husband,  to  her  damage, 
etc.,  states  a  cause  of  action.**  An  answer,  in  an 
action  for  the  unlawful  dissection  of  the  body  of 
a  decedent,  which  alleges  that  defendant  at  the  re- 
quest of  the  decedent  operated  on  her,  and  that 
she  subsequently  died,  states  no  defense.*' 

[i  26]  4.  Evidence.  In  an  action  on  an  al- 
lied promise  to  pay  funeral  expenses,  the  burden 

130    App.    Div.    496, 


is  on  plaintiff  to  prove  the  promise.**    In  an  aetion 

to  enjoin  a  widow  from  disinterring  her  husband's 
remains  after  burial  by  his  father,  evidence  assail- 
ing the  widow's  character  is  inadmissible,  where 
prolonged  separations  of  the  two  were  due  to  finan- 
cial necessity,  and  their  marital  relations  were  nor- 
mal and  unimpaired.**  Where  the  law  makes  it  the 
duty  of  a  citizen  to  report  deaths  occurring  in  a 
suspicious  or  an  unusual  manner,  and  an  action  is 
brought  against  a  hospital  for  calling  on  a  coro- 
ner's physician  who  made  an  autopsy,  it  may  prove 
the  nature  of  its  reports  to  the  physician,  and  that 
it  truly  stated  the  conditions  surrounding  the  death 
and  the  s}rmptoms  that  caused  it  to  be  unusual  or 
suspicious,  justifying  the  report.**  In  an  action 
against  a  railway  company  for  failing  to  gather  the' 
remains  of  a  person  found  on  its  tracks,  a  declara- 
tion of  the  section  master  manifesting  some  impa- 
tience at  the  prospect  of  spending  the  night  guard- 
ing the  remains  while  waiting  for  the  coroner  is 
properly  excluded.**  In  an  action  for  the  wrong- 
ful removal  of  human  remains  from  a  burial  lot, 
evidence  as  to  the  amount  of  care  bestowed  on  the 
lot  byplaintiff  is  immaterial.*' 

[$27]  E.  Damagee.  It  has  been  said  that  only 
nominal  damages  can  he  recovered  by  the  kindred 
of  a  dead  person  for  the  disturbance  of  his  re- 
mains,** and  a  nominal  verdict  has  been  sustained 
where  no  special  damages  were  shown;**  but  sub- 
stantial damages  have  been  awarded  for  willfully 
removing  a  dead  body.**  In  a  suit  for  an  unlawful 
and  unwarranted  interference  with  the  exercise  of 
the  right  of  burial  in  a  lot  wherein  decedent  was  en- 
titled to  sepulture,  if  the  injury  inflicted  on  plain- 
tiffs was  wanton  and  malicious,  or  the  result  of 
gross  negligence,  or  a  reckless  disregard  of  the 
rights  of  others,  equivalent  to  an  intentional  vio- 
lation of  them,  exemplary  damages  may  be  awarded, 
in  estimating  which  the  injury  to  the  natural  feel- 
ings of  plaintiffs  may  be  taken  into  consideration.*' 
So  exemplary  damages  may  be  awarded  for  the 
wrongful  disinterment  of  a  dead  body,  when  it  is 
done  wantonly  or  maliciously,  or  as  the  result  of 
gross  negligence  or  a  reckless  disregard  of  the  rights 
of  others,  equivalent  to  an  intentional  violation  of 
them.** 

Mental  anguish.  It  seems  to  be  well  settled  that 
damages  for  mental  anguish  are  recoverable  for  the 
invasion  of  the  different  rights  relating  to  dead 
bodies,**   although   it  has   been   stated  that  as   a 


1917E:  852,  AnnCasltlTD  726  [aff  L72 
App.  Dlv.  907,  157  NYS  11241.         ^ 

36.  Wright  V.  Hollywood  Ceme- 
tery Corp.,  112  Qa.  884,  18  SB  94,  52 
LRA  621. 

37.  Wright  V.  B«ard8ley.  4S  Wash. 
16.  89  P  172. 

as.  Mensinger  ▼.  O'Hara,  189  111. 
A.    48. 

39.  Darcy  v.  Presbyterian  Hospi- 
tal. 202  N.  T.  269,  AnnCa8l»12D  1238 
frcv  137  App.  Div.  924  mem.  122 
NTS  1126  mem,  and  rearg  den  208 
N.    Y.  647,  96  NE  1113]. 

40.  Darcy  ▼.  Presbyterian  Hospi- 
tal, 203  N.  T.  269,  96  NB  695,  Ann 
Casl912D  1338  [rev  137  App.  Dlv. 
924  mem,  122  NYS  1126  mem. 
and  rears  den  203  N.  Y.  647,  96  NB 
1113]. 

«1.  Norton  v.  Kull,  74  Mtso.  476, 
132   NYS    387. 

43.  Ja'ckson  v.  Savage,  109  App. 
Dlv.  666,  96  NYS  366,  17  NYAnnCas 
398. 

43.  Roche  T.  Orunewald  Co..  7  I<a. 
A.    (Orleans)  65. 

44.  Litteral  v.  Utteral.  131  Mo.  A. 
30«.    Ill    SW    872. 

4B.     Darcy    v.    Presbyterian    Hos- 
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pltal 
1052. 

46.    Kyles  v.  Southern  R.  Co. 
N.  C.  394,  61  SB  278. 

4».  O'Connor  v.  Victoria,  (B.  C.) 
11  DomLR  677. 

49.  Orr  v.  Dayton,  etc.  Tract. 
Co.,  178  Ind.  40,  96  NB  462,  48  LRA 
NS  474,  AnnCa8l916B  1277   (dictum). 

46.  Hamilton  v.  New  Albany,  30 
Ind.  482  (where  a  verdict  of  one  cent 
was  not  disturbed  on  appeal,  there 
being  no  special  damages  and  no  ex- 
pense). , 

sa  Thirkfleld  v.  Mountain  View 
Cemetery  Assoc,  12  Utfeh  76,  41  P 
564  (holding,  in  a  suit  against  a 
cemetery  company  for  wilfully  re- 
movlnfr  without  notice  the  body  oS 
plaintiffs  child  from  a  lot  which  de- 
fendant had  sold  to  him,  that  a  ver- 
dict for  eleven  hundred  and  fifty  dol- 
lars should  not  be  set  aside  as  exces- 
nive).  Compare  Bessemer  Land,  etc., 
Co.  v.  Jenkins,  111  Ala.  135,  18  S 
B65.  56  AmSR  26  (holdlnR  that  a  ver- 
dict of  .one  thousand  seven  hundred 
dollars  for  the  removal  of  the  body 
of  a  deceased  child  from  a  discon- 
tinued graveyard  to  another  without 


notice  to  the  parents  to  remove  it 
wag  excessive). 

51.  Wright  V.  Hollywood  Ceme- 
tery Corp.,  112  Oa.  884,  38  SB  94, 
52  LRA  621. 

axemptaiT  damsfsa  ia  geiwna  see 
Damages    i   268. 

ss.  Jacobus  V.  Congregation  of 
Children  of  Israel,  107  Oa.  618.  33  SB 
863,   73  AmSR  141.        ' 

S3.  Ala. — Birmingham  Transfer, 
etc.,  Co.  V.  Still,  7  Ala.  A.  656,  61  S 
611  (holding  that  where  a  contract 
was  made  to  have  a  dead  body  taken 
in  a  suitable  manner  from  one  sta- 
tion to  another,  and  It  was  hauled  on 
a  dray  with  trunks,  some  of  them 
over  it,  and  negroes  in  charge  sitting 
on  them,  there  was  a  right  to  recover 
for  mental  suffering  for  the  improper 
treatment  of  the  corpse,  although 
there  was  no  mutilation  or  injury). 

Ga. — Wright  v.  Hollywood  Ceme- 
tery Corp.,  112  Ga.  884.  38  SB  94,  62 
LRA    621. 

Mo. — Wall  V.  St.  Louis,  etc.,  R.  Co., 
184   Mo.   A.    127.    168   SW   257. 

N.  Y. — Flnley  v.  American  Trans- 
port Co..  220  N.  Y.  249,  115  NB  716, 
LRA1917B     862,     AnnC!ai8l917D     726- 
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general  mle  mental  anguish,  in  order  to  be  an  ele- 
ment of  damages,  must  be  connected  with  bodily 
injury  and  must  be  fairly  and  reasonably  the  natu- 
ral consequence  that  flows  from  it.'*  Accordingly 
Wntal  anguish  is  a  proper  element  for  considera- 
tion in  assessing  damages  for  the  mutilation  of  a 
dead  body,"'  and  it  is  not  necessary  that  there  be 
any  actual  pecuniary  loss.°*  Moreover',  the  sense 
of  outrage  and  mental  suffering  resulting  directly 
from  a  willful  mutilation  are  proper  independent 
elements  of  compensatory  damages.'^     It  has  been 


held,  however,  that  a  widow  is  not  entitled  to  re- 
cover damages  for  grief  at  seeing  the  mntiliated 
body  of  her  deceased  husband  in  the-  coflin,  where 
she  knew  or  should  have  known  of  its  conation.'' 
In  a  suit  for  damages  for  the  wroi^ul  disinterment 
of  a  dead  body,  if  the  injury  has  been  wanton  and 
malicious,  or  is  the  result  of  gross  n^Iigence  or  a 
reckless  disr^ard  of  the  rights  of  others  equivalent 
to  an  intentional  violation  of  them,  the  injory  to 
plaintiff's  feelings  may  be  taken  into  consideration 
in  determining  the  amount  of  damages.'* 


m.    OFFENSES 


[$28]  A.  Nature  9b&  ElementB— 1.  In  General. 
At  common  law  it  was  an  offense  to  treat  ^he  dead 
human  body  indeceiitly,  and  various  specific  offenses 
were  recognized.*" 

[^29]  2.  Neglect  to  Bury  or  Improper  BnriaL 
Ordinarily  it  is  a  misdemeanor  for  one  upon  whom 
the  duty  is  imposed  of  having  a  dead  body  buried 
to  refuse  or  neglect  to  perform  such  iuty.'^  If, 
however,  he  has  not  the  means  to  do  so,  he  cannot 
be  inyicted  for  failure  to  bury  the  body,  even  though 
he  refuses  to  borrow  money  for  that  purpose."  A 
person  charged  with  th«  duty  of  burying  a  dead 
body  is  not  liable  for  acts  done  in  the  exercise  of 
his  discretion  in  regard  to  the  place  of  interment," 
the  clothing  of  the  corpse,'*  the  quUlity  of  the  cof- 
fin,"  and   the   box   in   which   the  oofSn   is   to   be 


placed,"  and  the  nature*'  and  the  publicity"  of 
the  burial  ceremony.  In  the  absence  of  statute,  it 
is  not  necessary  that  a  dead  body  should  be  em- 
balmed." Although  the  public  exhibition  of  an  ab- 
normal dead  body  preserved  for  scientific  purposes 
may  be  a  misdemeanor  as  being  indecent  and  in- 
jurious to  the  public  welfare,  the  mere  retention  of 
it  unburied  is  not  necessarily  unlawfuL" 

[$  30]  S.  Sals  or  Other  Wrongful  Disposition. 
The  right  of  a  person  to  a  dead  body  prior  to  its 
burial  is  for  the  purpose  of  interment  only,'*  and  it 
is  a  misdemeanor  to  sell  it  ^'  for  the  purpose  of  dis- 
section," in  the  absence  of  statutory  authoriza- 
tion.'* 

.  Cremation.    To  bum  a  dead  body  instead  of  barr- 
ing it  is  not  a  misdemeanor,  unless  it  is  so  done  as 


Hasselbach  v.  Mt.  Sinai  Hospital,  173 
App.  Dlv.  89,  169  NTS  »78. 

Alta. — Miner  v.  Canadian  Fac.  R. 
Co.,  8  Alta.  L.  408.  15  WestLR  161. 

OMMral  ml*  aa  to-  damaff**  for 
mantel  mgnUh  see  Damages  {}  151, 
152. 

Kaatel  waSnIng  miMag  trom.  dalaj 
In  AaU.va«7  of  oorpaa  see  Carriers 
{  472. 

M.  Hockenhammer  v.  Lexington 
etc.,  R.  Co.,  74  SW  222,  24  KyL  2383 
(holding  that  thure  can  be  no  recov- 
ery for  mental  anguish,  caused  bX 
the  dead  body  of  a  relative  being 
thrown  from  a  wagon  by  the  negli- 
gent operation  of  a  railroad  train  in 
the  absence  of  any  injury  to  the 
body);  Oatzow  v.  Buening,  106  Wis.  1, 
81  NW  1003,  80  AmSR  1,  49  iIrA 
475  (holding,  in  an  action  for  de- 
priving a  person  of  the  use  of  a 
hearse  and  stopping  it  as  he  was 
burying  his  child,  that  as  there  was 
no  actual  damages  or  physical  in- 
jury there  could  be  no  recovery  for 
mental  sutCerlng). 

66.  Ala. — ^Bessemer  Land,  etc.,  Co. 
V.  Jenkins,  111  Ala.  135,  18  S  665,  66 
AmSR  26. 

Ky. — Meyers  v.  Clarke,  122  Ky. 
866,  90  SW  1049.  28  KyL  1000,  93  SW 
43,    29   KyL   393,   5   LRANS   727. 

Mlnn.-^Beaulieu  v.  Great  Northern 
R.  Co.,  103  Minn.  47,  114  NW  353,  19 
LRANS  664,  14  AnnCas  462. 

Mo. — Wall  V.  St.  Louis,  etc.,  R.  Co., 
184  Mo.  A.  127,  IW  SW  257. 

N.  T. — Darcy  v.  Presbyterian  Hos- 
pital, 202  N.  T.  259,  95  NB  695,  Ann 
Casl912D  1238  [rev  137  App.  Dlv. 
924  mem,  122  NTS  1126  mem];  Has- 
selbach V.  Mt.  Slnal  Hospital,  173 
App.  Dlv.  89,  169  NTS  376;  Haasard 
V.  Lehane,  443  App.  Dlv.  424,  128 
NTS   161. 

N.  C. — ^Kyles  v.  Southern  R.  Co., 
147  N.  C.  394,  61  SE  278. 

Wash. — ^Wright  v.  Beardsley,  46 
Wash.    16,    89    P    172. 

6e.  Medical  College  v.  Rushing,  1 
Ga.  A.  468,  57  SB  1083;  Mensinger 
v.  O'Hara,  189  111.  A.  48;  Larson  v. 
Chase,  47  Minn.  307,  60  NW  238,  28 
AmSR  370,  14  LRA  86;  Darcy  v. 
Presbyterian  Hospital.  202  N.  T.  259, 

95  NE  695.  AnnCasl912D  1238  [rev 
187  App.  Dlv.  924  mem,  122  NTS  1126 
mem,   and   rearg   den   203    N.    T.    547. 

96  NS:  1113].     But  compare  Iiong  v. 


Chicago,  etc..  R.  Co.,  15  Okl.  512,  86  P 
289,  6  LRANS  883,  6  AnnCas  1005 
(holding  that  no  recovery  can  be  had 
for  mental  suffering,  although  if  a 
corpse  is  mutilated  before  or  after 
burial  In  such  a  way  as  to  render 
necessary  the  expenditure  of  extra 
money  or  labor  In  caring  for  it,  or  if 
Injury  is  done  to  the  coRln  or  the 
clothes,  the  actual  damages  sustained 
may  be  recovered). 

[a]  Znjnrr  to  propartr  xlflita.'— ' 
Damages  awarded  for  a  dead  body's 
mutilation  are  not  given  for  the  In- 
Jury  done  the  body  as  property,  be- 
cause there  are  no  property  rights, 
in  the  ordinary  sense,  In  a  dead  body. 
Hasselbach  v.  Mt.  Sinai  Hospital,  173 
App.   Dlv.   89,   159   NTS  376. 

67.  Koerber  v.  Patek,  123  Wis.  468, 
102  NW  40.  68  LRA  956. 

68.  Kyles  V.  Southern  R.  Co.,  147 
N.   C.   394,   61    SE   278. 

69.  Jacobus  v.,  Congregation  of 
Children  of  Israel,  107  Ga.  618,  33 
SE  853,  73  AmSR  141;  Meagher  v. 
Driscoll,  99  Mass.  281,  96  AmD  769. 

eo.  Peo.  V.  Baumgartner,  136  Cal. 
72,  66  P  974.  And  see  infra  (  29  et 
seq. 

61.  Enos  V.  Snyder,  131  Cal.  68,  63 
P  170,  82  AmSR  330.  63  LRA  221; 
Kanavan's  Case,  1  Me.  226;  Reg.  v. 
Vann,  6  Cox  C.  C.  379;  Chappie  v. 
Cooper,  13  M.  &  W.  262,  163  Reprint 
106. 

[a]  Zndaoantly  aonpoalBf  or  abaa- 
aoalar  a  daad  bodr  (1)  in  any  public 
place  is  made  an  offense  under  some 
statutes.  Hathorne  v.  Delano,  172 
Iowa  44,  152  NW  17.  (2)  To  leave 
a  dead  body  exposed  in  a  highway  is 
an  indictable  nuisance.  Rex.  v.  Clark, 
15  Cox  C.  C.  171. 

[b]  Oaatlnr  body  la  rlTsr. — To 
cast  a  dead  body  into  a  river  with- 
out the  right  Of  christian  sepulture 
is  indictable  as  an  offense  against 
common  decency.  Kanavan's  CSise,  1 
Me.   226. 

Duty  to  bnrr  see  supra  §  13. 

ea.     Reg.  V.  Vann.  5  Cox  C.  C.  379. 

63.  Seaton  v.  Coram.,  149  Ky.  498, 
149  SW  871,  42  LRANS  211  (holding 
that  the  father  of  a  deceased  baby 
could  select  the  place  for  its  burial, 
and  that  its  burial  in  his  wood  lot 
rather  than  in  a  public  cemetery  or 
private  burying  ground  vlol{ited  no 
duty    which    he    owed    the    common- 


wealth). 

64.  Seaton  v.  Com.,  149  Ky.  4S8. 
149  SW   871,   42  LRANS  211. 

66.  Seaton  v.  Com..  149  Ky.  498, 
149  SW  871.  42  LRANS  211  (holding 
that  a  father  was  not  criminally  li- 
able for  his  failure  to  provide  other 
than  a  worthless  paper  box  as  a 
coflin  for  his  deceased  baby). 

66.  Seatoh  v.  Ctom.,  149  Ky.  498, 
149  SW  871,  42  LRANS  211  (holding 
that  a  father  was  guilty  of  no  crime 
where  he  provided  nothing  but  a 
homemade  wooden  box  in  which  to 
place  the  coffin  on  th.e  burial  of  hi» 
deceased  baby). 

67.  Seaton  v.  Com.,  149  Ky.  4>S. 
149  SW  871,  42  LRANS  211  (holdlnr 
that  where  the  father  of  an  infant 
caused  tKe  interment  to  be  made 
without  any  religious  ceremony  it  did 
not  render  him  liable  to  punishment). 

68.  Seaton  v.  Com.,  149  Ky.  OS, 
149  SW  871,  42  LRANS  2M  (holding 
that  a  father  cannot  be  subjected  !o 
punishment  for  his  refusal  to  per- 
mit his  relatives  or  those  of  his  wife 
or  others  to  be  notified  that  ther 
might  be  present  at  the  Interment  of 
an  infant,  as  such  persona  bad  no 
legal  right  to  be  present). 

,  69.  Peo.  V.  Ringe,  197  N.  T.  Ul. 
90  NE  451,  27  LRANS  628.  18  AnnCas 
474  [aff  125  App.  Dlv.  592,  110  NTS 
74,  and  foil  Peo.  v.  Thompson,  H« 
App.  Div.  941  mem,  131  NTS  11« 
mem]. 

70.  Doodeward  v.  Spence,  6  Aostr. 
C.   L.  R.  406. 

71.  See  supra  {  2. 

78.  Long  V.  .Chicago,  etc..  R  Co.. 
16  Okl.  612.  86  P  289,  6  LRANS  8S3, 
6  AnnCas  1005  (dictum);  Thompson 
V.  State,  106  Tenn.  177,  58  SW  213, 
80  AmSR  875,   51    LRA  883. 

73.  State  v.  McCHure,  4  Blackf. 
(Ind.)  328;  C^om.  v.  Slack,  19  Pick 
(Mass.)  304;  Com.  v.  Cooley,  10  PIct 
(Mass.)  37;  Com.  v.  Lorlng.  8  Pick. 
(Mass.)  370;  McNamee  v.  Peo.  31 
Mich.  473;  Rex  v.  Cundlek.  D.  &  R  »• 
16  ECL  413;  Rex  v.  Gllles,  R  A  R- 
272  note;  Rex  v.  Lynn,  2  T.  R.  733. 
100  Reprint  394. 

74.  Reg.  V.  Feist,  8  Cox  C.  C  1* 
(holding  that  under  an  act  which 
makes  it  legal  for  the  person  «bo 
has  the  custody  of  a  dead  body  to 
dispose  of  It  for  the  purpose  of  dis- 
section,  unless  the   nearest  relatives 
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to  amount  to  a  public^  naiBanee.^*'  If,  however,  s 
dead  body  is  burned  in  such  a  place  and  in  such  a 
manner  as  to  annoy  persons  passing  along  publie 
roads  or  other  places  where  they  have  the  right  to 
gro,  it  is  a  nuisance.^* 

[Ml]  4.  Interference  with  Bight  of  BuriaL  It 
is  a  criminal  offense  to  interfere  with  another's  right 
to  bury  a  dead  body,^^  or  to  interfere  with  a  bunal 
sei-vioe.^* 

[f  32]  6.  Dinection.  The  unauthorised  dis- 
section of  a  d^d  body  is  a  specific  criminal  offense 
by  statute  in  some  states.'"  It  is  likewise  an  of- 
fense for  a  person  to  receive  a  dead  body,  knowing 
that  it  has  been  unlawfully  removed  for  the  pur- 
pose of  dissection;^"  and  the  unexplained  posses- 
sion of  a  dead  body,  unlawfully  removed  from  its 
grave,  need  not  be  an  exclusive  possession,  but  a 
joint  possession  may,  in  connection  with  other  cir- 
euznstanees,  justify  a  conviction.** 

[$33]  6.  DistnrlNuiciB  or  Oisiiiteiinent.  The 
disinterment  of  a  dead  body,  without  authority,  is  a 
of  deceased  require  that  It  should  be 
burled  without  dissection,  a  disposal 
of  the  body  for  dissection  does  not 
constitute  an  offense,  where  there  is 
no  requirement  on  the  part  of  the 
relatives  thai  the  body  should  be 
burled  Without  it). 

75.  Reg.  V.  Price,  12  Q.  B.  D.  247, 
8    ERG   467. 

7e.  Reg.  V.  Price,  12  Q.  B.  D.  247. 
8   ERC  467. 

77.  Kanavan's  case,  1  Me.  226: 
Young's  Case  [clt  Bex  v.  Lynn,  2 
T.  R.  734,  100  Reprint  S95];  Reg.  v. 
Scott.  2  Q.  B.  248  note,  42  ECL  669 
note,  114  Reprint  97. 

Caj  OoBsplruy  to  pr«T«it  IraxlaL 
— ^A  conspiracy  to  prevent  the  burial 
of  a  dead  body  Is  indictable  at  com- 
mon law.  Young's  Case  [clt  Rex  v. 
Lynn,  2  T.  R.  733,  734,  100  Reprint 
3941. 

[b]  Azrest  of  bodX' — (1)  At  com- 
mon law  a  Jailer  who  detained  a  dead 
body  for  a  debt  due  by  deceased  was 
liable  to  prosecution.  Reg.  v.  Scott, 
2  Q.  B.  248  note,  42  ECL  659  note. 
114  Reprint  97.  (2)  In  Maine  it  Is  a 
statutory  offense  for  a  civil  officer  to 
arrest  a  dead  body  by  any  process 
in  his  hands  against  the  party  while 
living.     Kanavan's  Case,  1  Me.  226. 

78.  Reg  V.  Cheere,  4  B.  &  C.  902, 
10  ECL  851.  107  Reprint  1294. 

79.  Darcy  v.  Presbyterian  Hospi- 
tal. 202  N.  Y.  259,  96  NE  695,  AnnCas 
1912D  1238  [rev  137  App.  Dlv.  924 
mem,  122  NYS  1126  meml;  Jackson  v. 
Savage,  109  App.  Dlv.  556,  96  NYS 
366.  17  NYAnnCas  398;  Foley  v. 
Phelps.  1  App.  Dlv.  561,   37  NYS  471. 

[a]  IjBdar  Pen.  X.  §  9911,  as  to 
burial  of  dead  bodies,  the  right  of 
dissection  exists  only  when  a  coroner 
la  authorised  by  law  to  hold  an  in- 
quest, or  when  the  next  of  kin  au- 
thorizes dissection  to  learn  the  cause 
of  death.  Plnley  v.  Atlantic  Trans- 
port Co.,  220  N.  T.  249,  115  NB  716, 
LRA1917E  852,  AnnCasl917D  726  [aff 


misdemeanor  and  indictable  at  common  law  as 
an  offense  "highly  indecent  and  contra  bonos 
mores,"  *'  and  by  the  old  common  law  even  the  fact 
that  the  motive  of  the  person  removing  the  body 
was  laudable  was  no  defense."  It  was  held,  how- 
ever, that  in  such  a  case  punishment  should  be  so 
adjusted  as  not  to  impose  any  serious  penalty.** 
Fmther,  it  seems  that  the  disturbance  of  a  dead 
body  after  interment  is  an  offense  at  common  law, 
although  the  act  does  not  amount,  to  an  actual  dis- 
interment of  the  body.** 

Statotory  offenses.  In  most  of  the^  states  of  the 
Union  the  violation  of  sepulture  is  made  a  specific 
offense  by  statutes,**  which  have  been  held  to  be 
constitutional  and  strictly  within  the  police  power 
of  the  state.*^  These  statutes  are  not  directed 
against  and  do  not  apply  to  exhumations  made  by 
public  ofiicials,  with  a  view  to  ascertaining  whether 
•  a  crime  haS  Joeen  committed;**  nor  do  they  pro- 
hibit cemetery  authorities  from  changing  the  place 


172  App.  Dlv.  907,  157  NYS  11247. 

80.  Kan. — State  v.  Johnson,  6  Kan. 
A.    113,    50   P   907. 

Mass. — Com.  v.  Loring,  8  Pick.  870. 

Ho. — State  v.  Doepke,  68  Ho.  208, 
30  AmR  786. 

N.  T. — Peo.  v.  Graves,  6  Park.  Or. 
134. 

Oh. — Schneider  v.  State,  40  Qh.  St. 
336. 

[a]  Th*  OBly  faets  Manttlal  to  a 
eoBVMtloa  are  that  the  body  was  so 
removed,  and  that  defendant  received 
it  knowing  that  it  had  been  so  un- 
lawfully removed  for  such  purpose, 
or  knowingly  aided,  concealed, 
abetted,  or  assisted  some  other  per- 
son In  receiving  It.  State  v.  Johnson, 
«Kan.  A.  119,  50  P  907;  Com.  v. 
Loring,  8  Pick.  (Mass.)  370;  Schnei- 
der V.  State.  40  Oh.  St.  336. 

81.  State  V.  Johnson,  6  Kan.  A. 
119,  60  P  907. 

BS.    Cal.'^Peo.  V.  Baumgartner,  1S6 


Cal.  72,  66  P  974. 

Ind. — Tate  v.  State,   6  Blaokf.  110. 

Iowa. — State  v.  Pugsley,  75  Iowa 
742,  38  NW  498.  8  AmCr  100. 

Ma. — Kanavan's  Case,   1  Me.  226. 

Mass. — Com.  v.  Marshall,  11  Pick. 
850,  22  AmD  377;  Com.  v.  Cooley,  10 
Pick.  37;  Com.  v.  Loring,  8  Pick.  870. 

N.  J. — Toppln  V.  Morlarty,  69  N.  J. 
Ea.  116.  44  A   469. 

N.  Y. — ^Thompson  v.  Hickey,  8. Abb 
NCas  169,   59  HowPr  434. 

Pa. — Craig  v.  Pittsburgh  First 
Presb.  Church,  88  Pa.  42,  32  AmR 
417;  KIncaid's  App.,  66  Pa.  411,  6 
AmR  377;  Fox  v.  Gordon,  16  Phila. 
185.  40  Legint  374. 

Eng. — Foster  v.  Dodd,  L.  R.  3  Q.  B. 
67  (dictum);  Reg.  v.  Sharpe,  7  Cox 
C.  C.  214;  Reg.  v.  Giles,  R  &  R.  272 
note;  Rex  v.  Duffin,  R.  &  R.  271;  Rex 
v.  Lynn,  2  T,  R.  733,  100  Reprint 
394. 

dnt. — McNulty  v.  Niagara  Falls,  4 
OntWR  443. 

[a]  DlBlnt«niiaat  for  aale^— It  Is  a 
crime  to  disinter  a  dead  body  for  the 
purpose  of  sale.  Reg.  v.  Giles,  R.  & 
R.  272  note;  Rex  v.  Duffln,  R.  &  R. 
271. 

[b]  Dlalstemuat  for  dJaaaotioa. — 
A  disinterment  for  dissection  Is  a 
criminal  offense.  Peo.  v.  Baumgart- 
ner,  135  Cal.  72,  66  P  974;  Kanavan's 
Case,  1  Me.  226;  Com.  v.  Cooley,  10 
Pick.  (Mass.)  37;  Thompson  v.  State, 
105  Tenn,  l'?7,  68  8W  218,  80  AmSR 
875.    51    LRA   883. 

83.     Reg.  v.  Sharpe,  7  Cox  C.  C.  214. 

[a]  nimtratloiis^—  ( 1 )  Where  a 
son,  actuated  by  motives  of  filial  af- 
fection and  religious  duty,  removed 
the  dead  body  of  his  mother  from  a 
dissenters'  burial  ground  for  the  pur- 
pose of  interring  It  in  the  family 
grave  together  with  that  of  his 
father.  In  a  consecrated  churchyard, 
he  was  held  liable  and  his  conviction 
of  a  misdemeanor  proper.  Reg.  v. 
Sharpe,  7  Cox  C.  C.  214.  (2)  Where 
defendant  employed  workmen  to  ex- 
cavate for  building  operations  a 
burial  ground  attached  to  a  noncon- 
formist place  of  worship,  which  had 
been  disused  as  a  burial  ground  for 
some  tltfle,  and  during  the  excava- 
tion bones  that  formed  parts  of  a 
human  remains  and  of  the  same  hu- 
man skeleton  were  dug  up  but  were 
not  disturbed  In  an  improper  and  in- 
decent manner,  defendant  was  guilty 
of  a  misdemeanor  at  common  law,  in 
unlawfully,  willfully,  and  Indecently 
digging  open  graves  In  a  burial 
ground,  and  taking  and  removing 
parts  of  bodies  of  persons  burled 
therein  and  Interfering  with  and  of- 
fering Indignities  to  the  remains  of 
said  bodies.  Reg.  v.  Jacobson,  14 
Cox  C.  C.  522. 

[b]  Sialntannntt  for  evldnttlal 
vnrpoSMi,^ — Where  a  body  was  ex- 
humed and  a  portion  removed  by  the 
next  of  kin.  In  order  to  be  used  for 


evidential  purposes  in  a  trial  for  mal- 
pnctica.  It  did  not  oonatltute  any 
offense  against  public  decency. 
Rbodea  v.  Brandt.  21  Hun  (N.  Y.)  1. 
..*4.„ReK.  V.  Sharpe,  7  <k>x  C  C 
214;  Rex  v.  Lynn,  2  T.  R.  733,  100 
Reprint  394;  McNulty  v.  Niagara 
Falls.   4  OntWR   448. 

88.  Peo.  v.  Baumgartner,  136  C^l. 
72,  66  P  974. 

86.  See  statutory  provisions,  and: 
Cal. — Peo.  V.  Baunigartner,  136  <3al. 

72,  66  P  974. 

Ind.— Tate  v.  State.  6  BUckf.  110; 
State  V.   McCnure,   4  Blackf.   328. 

Iowa. — State  v.  Schaeffer,  95  Iowa 
379,  64  NW  276;  State  v.  Pugsley,  75 
Iowa  742,  38  NW  498. 

Kan. — State  v.  Lowe,  6  Kan.  A. 
112,  50  P  912. 

Ky. — Louisville  v.  Nevin,  10  Bush 
649,    19   AmR   78. 

Mass. — Com.  v.  Slack,  19  Pick.  304; 
Com.  V.  Marshall,  11  Pick.  860,  22 
AmD  377;  Com.  v.  Cooley,  10  Pick.  87; 
Com.   v.   Loring,    8    Pick.    870. 

Mich. — McNamee  v.  Peo.,  31  Mich. 
473. 

Mo. — State  v.  Pox,  186  Mo.  189,  87 
SW  794;  State  v.  Doepke,  68  Mo.  208, 
30  AmR  785. 

N.  Y.— Peo.  V.  Fitzgerald,  106  N.  T. 
146,  11  NE  378,  59  AmR  488;  Rhodes 
V.  Brandt,  21  Hun  1;  Peo.  v.  Thomp- 
son, 21  NYWklyDlg  345;  Peo.  v. 
Graves,   5  Park.  Cr.   134. 

N.  C— State  v.  McLean,  121  N.  C. 
689,  28  SE  140,  42  LRA  721;  SUta  v. 
Wilson,  94  N.  C.  1016. 

Oh. — Schneider  V.  State,  40  Oh.  St. 
336;  Pringle  v.  State,  1  Oh.  Dec. 
(Reprint)    283,   7  WestLJ   67. 

Pa. — Craig  v.  Pittsburgh  First 
Presb.  Church,  88  Pa.  62.  32  AmR 
417;  Pox  v.  Gordon,  16  Phila.  186; 
Ex  p.  Glrard,  4  AmLJ   97. 

Tex. — Gray  v.  State,  65  Tex.  Cr.  90, 
114  SW  635,  22  LRANS  613;  Leach  v. 
State,  44  Tex.  Cr.  623,  72  SW  600; 
Williamson  v.'  State,  44  Tex.  Cr.  620, 
72  SW  600. 

Vt.— State  V.  Little,  1  Vt.   831. 

Wis.— Hayes  v.  State,  112  Wis.  804, 
87  NW  1076;  Palmer  v.  Broder,  78 
Wis.    483,    47   NW   774. 

87.  See  Constitutional  Law  (   426. 

88.  Peo.  V.  Fitzgerald,  106  N.  Y. 
146,  11  NE  378.  5  N.  Y.  Cr.  336,  59 
AmR  483,  26  NYWklyDlg  55  [rev  48 
Hun  36,  6  NYSt  599];  Rhodes  v. 
Brandt,  21  Hun  (N.  Y.)  1;  Gray  v. 
State,  55  Tex.  Cr.  90,  114  SW  635, 
22  LRANS  513;  Hayes  v.  State,  112 
Wis.  304,  87  NW  1076;  Palmer  v. 
Broder,  78  Wis.  483,  47  NW  744. 

[a]  llotlva  of  avpUoaM  for  dla- 
Intarmaat, — ^Where,  on  an  application 
made  upon  affidavits  sufficient  to  give 
Jurlsdlctloif,  a  coroner  directs  the  ex- 
humation of  a  body  for  the  purpose 
of  post-mortem  examination  to  de- 
termine whether  deceased  was  mur- 
dered, and  the  body  Is  publicly  ex- 
humed, and  a  post-mortem  ezamina- 
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of  burial  of  a  body  when  otherwise  anthorized  to 
do  80.**  Neither  do  such  ststntes  apply  to  a. per* 
son  who,  having  obtained  the  necessary  permit  from 
the  constituted  authorities,  removes  the  dead  body 
of  a  relative  or  friend  for  reinterment.*"  A,  statute 
providing  for  the  removal  of  dead  bodies  has  been 
held  to  supersede  the  common  law  in  relation  to 
the  offense  of  disinterment.'^  Where  a  body  was 
-exhumed  and  a  portion  removed  by  the  next  of  kin, 
iu  order  to  be  used  for  evidential  purposes  in  a 
trial  for  malpractice,  it  did  not  constitute  a  re- 
moval of  the  body  for  the  purpose  of  dissecting, 
or  from  mere  wantonness,  as  these  terms  were  used 
in  the  statute.*^  In  order  to  constitute  the  crime 
of  disinterment,  under  a  statute  making  it  an  offense 
to  disinter  or  to  remove  from  the  place  of  sepul- 
ture the  dead  body  of  a  human  being,  it  is  neces- 
sary that  there  be  a  removal  of  the  body."  A  per- 
son cannot  be  convicted  of  assisting  or  in  procur- 
ing a  disinterment  where  it  was  done  without  his 
knowledge.**  Under  the  statutes  existing  in  some 
states,  the  removal  of  a  dead  body  is  not  an  offense 
unless  it  is  done  with  the  intent  to  use  or  dispose 
of  the  body  for  the  purpose  of  dissection.*''  But 
under  a  statute  making  it  an  offense  to  open  a  grave 
for  the  purpose  of  removing  anything  therein  in- 
terred, the  forbidden  act  itself  is  conclusive  a^  to 
the  intent  with  which  it  is  done,  and  no  specific  in- 
tent, felonious  or  otherwise,  need  be  shown.**  The 
lack  of  consent  on  the  part  of  the  persons  who  are 
entitled  to  raise  an  objection  to  the  Removal  of  a 
dead  body  is  an  important  element  in  the  offense 
of  disinterment.*' 

[i  34]  B.  Attempts.  An  unsuccessful  attempt 
to  dispose  of  a  dead  body  for  gain  and  profit  is  in 
itself  a  misdemeanor  and  punishable  at  common 
Iaw.*» 


[i  35]  0.  Indictment  or  lafonnstion."  An  in- 
dictment or  information  at  common  law  must  charge 
all  the  material  elements  of  the  offense,  and  noth- 
ing material  can  be  taken  by  way  of  intendment 
or  implication.^  It  is  sufficient  if  the  charge  in  the 
indictment  or  information  pursues  the  language 
of  the  statute  creating  the  offense  and  prescribing 
the  elements  thereof.' 

Allegation  of  intent.  An  indictment  drawn  un- 
der a  statute  making  it  an  offense  to  remove  a  dead 
body  with  the  intent  to  use  or  dispose  of  it  for  the 
purpose  of  dissection  must  aver  sucL  intent  or  it 
will  be  fatally  defective.* 

Oesciiption  of  body.  An  indictment  or  informa- 
tion ohiarging  the  disinterring  of  a  dead  body  need 
not  all^e  that  it  was  the  body  of  a  human  being, 
as  that  fact  will  be  assumed,*  but  the  name  of  the 
person  whose  body  was  disinterred  must  be  stated* 
or  a  reason  must  be  assigned  for  the  failure  to  state 
it.*  It  is  not  necessary  to  allege  the  death  of  the 
person  whose  body  defendant  is  charged  with  hav- 
ing disinterred,  where  it  is  alleged  that  defendant 
entered  and  unlawfully  dug  up  the  g^ve  and  carried 
away  the  body.' 

Designation  of  place  of  bnriaL  Whov  the  burial 
place  is  described  in  the  indictment  as  being  in  a 
certain  town,  it  is  no  material  defect  that  the  par- 
ticular graveyard  is  not  designated  by  name.*  And 
an  indictment  for  disinterring  a  dead  body  need 
not  allege  the  ownership  of  the  burial  ground  in 
which  the  body  was  interred.* 

Negativing  exceptions.  It  is  not  necessary  for  an 
indictment  for  a  common-law  offense  in  relation  to 
dead  bodies  to  negative  exceptions  contained  in  a 
statute.!* 

Oondnsion.  An  indictment  under  a  statute  which 
makes  it  an  offense  to  remove  a  dead  body  for  the 


tion  is  made  by  a  phrsiclan  sum- 
moned by  the  coroner  for  that  pur- 
pose, but  no  Jury  Is  impaneled,  an 
indictment  for  body  stealing;  can- 
not be  sustained  against  the  per- 
son making;  the  application,  whatever 
motive  may  have  Influenced  him  in 
maklns  it.  Peo.  v.  FltzKerald,  106 
N.  T.  146.  11  NB  878,  6  N.  T.  Cr. 
836.  69  AmR  483,  26  NTWklyDlgr  66 
[rev  43  Hun  35,  6  NTSt  699]. 

[b]  XcrMnlailtlsa  In  ptoeaedlags. 
—Where  a  dead  body  Is  exhumed  pub- 
licly, on  open  application  to  the 
offlcer  or  Justice  charged  with 'the 
duty  of  inquiring  into  the  cause  of 
death  of  any  person  whose  'body  is 
brought  within  his  Jurisdiction,  ir- 
regularities In  the  'proceedings  of 
such  offlcer  do  not  make  persons  con- 
cerned in  the  exhumation  gruUty  of 
the  offense  of  body  stealing.  Peo.  v. 
Fltigerald,  106  N.  Y.  146,  11  NEI 
378,  6  N.  T.  Cr.  335,  59  AmR  483.  26 
NYWklyDlg  56  [rev  43  Hun  35,  6 
NYSt  599]. 

89.  Relchert  v.  St.  Vincent  de  Paul 
Cemetery  Assoc.,  10  La.  A.  (Orleans) 
100. 

ea  Peo.  v.  Dalton.  S8  Cal.  226; 
Sonntag  v.  Shonhoft,  14  Oh.  Cir.  Ct 
364;  Fox  v.  Gordon,  1«  Phila.  (Pa.) 
185. 

91.  Com.  v.  Cooley,  10  Pick. 
(Mass.)    37. 

93.  Rhodes  v.  Brandt,  81  Hun  (N. 
T.)   1. 

93.  Peo.  V.  Baumgartner,  136  Cal. 
72,  66  P  974;  WlUiamson  v.  State,  44 
Tex.  Cr.  620,  72  SW  600  (dic- 
tum). 

[a]  "ItMatmt,"  as  used  in  Pen. 
Code  9  290,  providing  that  every  per- 
son who  disinters  or  removes  from 
the  place  of  sepulture  the  dead  body 
of  a  human  being  without  authority 


of  law  is  guilty  of  a  felony,  means  to 
exhume,  take  out  of  the  grave,  or 
disentomb;  and  a  person  who  merely 
dug  down  to  a  coffln  to  search  the 
body  for  valuables,  without  removing 
the  body.  Is  not  guilty  of  a  violation 
of  the  section.  There  can  be  little 
doubt  that  the  common  understand- 
ing of  the  act  "to  disinter  a  burled 
human  body"  Is  not  only  to  expose  It 
to  the  elements  where  It  lies,  but  to 
remove  it.  The  statute  is  aimed  at 
the  crime  commonly  Called  "body 
snatching."  The  motive  in  remov- 
ing the  body  may  not  be  material, 
but  the  offense  Is  not  complete  un- 
less the  body  Is  removed  from  Its 
resting  place.  Peo.  v.  Baumgartner, 
136  Cal.  72,  66  P  974. 

94.  Callahan  v.  State,  83  Nebr.  246, 
119  NW  467. 

96.  Com.  V.  Slack,  19  Pick.  (Mass.) 
304. 

[a]  Vader  th*  Kissonrt  statnt*  it 
must  be  made  to  appear  that  the  re- 
moval was  made  either  for  the  pur- 
pose of  dissection,  or  for  surgical  or 
anatomical  experiment.  State  v.  Fox, 
148   Mo.   517,  50  SW  98. 

96.  State  v.  McLean,  121  N.  C.  689, 
28  SE  140,  42  LRA  721. 

97.  Tate  V.  State,  6  Blaokf.  (Ind.) 
110;  State  v.  McClure,  4  Blackf. 
(Ind.)  328;  State  v.  SchatCer,  96  Iowa 
379. 

98.  Thompson  v.  State,  106  Tenn. 
177.  68  SW  213,  80  AmSR  876.  61 
LRA  883. 

99.  [a]  roRua  see  Peo.  v.  Dalton, 
58  Cal.  226  (violating  sepulture); 
Peo.  V.  Graves,  5  Park.  Cr.  (N.  T.) 
134  (feloniously  removing  a  dead 
body  from  a  grave  for  the  purpose 
of  dissection  or  of  selling). 

1.  Rex  V.  Cheere,  4  B.  &  C.  902, 
10   BCL    851,   107    Reprint   1294. 


8.  Com.  V.  Dalton,  68  C^l.  226; 
State  V.  HcClure,  4  Blaclcf.  (Ind.) 
328. 

[a]  niiutratloiu. — (1)  Under  a 
statute  forbidding  any  person  to  dig 
up  a  human  body,  "not  being  au- 
thorized by  .  .  .  the  selectmen  of  any 
town  in  this  Commonwealth,"  It  la 
sufficient  to  allege  that  defendant  was 
not  authorized  by  the  selectmen  of 
the  town  where  the  body  had  been 
burled,  this  evidently  being  in  ac- 
cordance with'  the  intention  of  the 
legislature.  Com.  v.  Loring,  8  Pick. 
(Mass.)  370.  (2)  It  has  been  held 
that  the  indictment  need  not  allege 
that  the  disinterment  was  unlawful, 
the  term  "unlawful"  not  being  used 
in  the  statute  under  which  it  was 
drawn.  State  v.  McClure,  4  Blackf. 
(Ind.)   328. 

3.  Com.  V.  Slack,  19  Pick.  (Mass.) 
304. 

4.  Peo.  V.  Graves,  5  Park.  Cr.  (N. 
Y.)  134;  State  v.  Little.  J  Vt.  331. 

6.  Williamson  v.  State,  44  Tex.  Or. 
620,  72  SW  600. 

8.  Leach  v.  State,  44  Tex.  Cr.  623, 
72  SW  600. 

[a]  Vnohztetaiied  Infaat. — ^Where 
the  indictment  charged  defendant 
with  removing  from  Its  grave  a  cer- 
tain deceased  child  of  N.  H.  Burke 
"that  had  yet  no  name  given  to  It" 
without  the  consent,  etc.,  it  was  held 
to  be  sufficient.  Tate  v.  State,  6 
Blackf.   (Ind.)  110. 

7.  Peo.  V.  Graves,  B  Park.  Cr.  (N. 
Y.)  134. 

8.  Peo.  V.  Graves,  S  Park.  Cr.  (N. 
T.)   134. 

9.  Com.  V.  C!oo1ey,  10  Pick.  (Mass.) 
37. 

la  State  V.  Doepke,  68  Mo.  209, 
30  AmR  786;  State  v.  G'Gorman,  68 
Mo.   179. 


For  l»t«r  oasMh  AwvalovmMita  and  ohaafea  In  the  law  see  cumulative  Annotations,  san^e  title,  page  and  note  number. 
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purpose  of  dissection,  and  supersedes  the  common 
la^r  on  that  subject,  must  conclude  contra  formam 
atatuti." 

SnrpluBaga.  If  facta  are  alleged  in  the  indict- 
ment or  information  which  are  not  necessary  to  the 
conuniasion  of  the  ■ott.&ite  charged,  and  which  do 
not  change  it,  and  would  only  make  its  descrip- 
tion more  definite,  they  may  be  regarded  as 
mere'  surplusage,  and  do  not  vitiate  U>e  indict- 
ment." 

[^36]  D.  LMoes,  Proof,  and  Variance.  It  is 
not  necessary  to  prove  an  allegation  contained  in  the 
indictment  which  is  entirely  superfluous;''*  but 
where,  on  the  other  hand,  the  indictment  contains 
an  unnecessary  allegation,  and  such  allegation  is 
descriptive  of  a  material  allegation,  the  prosecu- 
tion is  bound  to  prove  it.''*  Under  an  indictment 
ebai^ng  defendant  as  principal,  evidence  is  admis- 
sible showing  him  to  have  been  an  accessary,  where 
the  distinction  between  accessaries  before  the 
fact  and  principals  has  been  abolished  by  stat- 
ute." 

[$37]  E.  Evidence.  Presumptions  and  bontoi 
of  proof.  The  general  j^e  is  thatj  where  a  spe- 
cific intent  is  required  to  make  an  act  an  offense, 
the  mere  doing  of  the  act  will, not  raise  a  pre- 
sumption that  it  was  done  for  such  prohibited  pur- 
pose; such  specific  intent  must  b&  proved.'*  It  has 
been  held,  however,  that  the  specific  criminal  intent. 
may  be  presumed  from  the  manner  in  which  the 
act- is  performed  and  from  the  attending  circum- 
stances;'^ and  under  a  statute  providing  that  any 
person,  who  without  due  process  of  law  or  the  con- 
sent of  specified  relatives  opens  a  grave  to  remove 
a  dead  body  therefrom,  shall  be  deemed  guilty  of  a 
felony,  no  specific  intent,  felonious  or  otherwise,  on 
the  part  of  defendant,  need  be  proved  by  the  state." 
The  unexplained  possession  of  a  dead  body,  Un- 
ix. Com.  '  v.  Cooley.  10  Pick.. 
(Mass)  37. 

IS.  McName*  v.  Peo..  SI  Mich. 
473  (disinterment  of  body);  Thomp- 
son V.  State,  106  Tenn.  177,  68  SW 
213.  80  AmSR  876,  61  LiRA  883  (hold- 
InK  that  in  an  indictment  for  an  at- 
tempt to  dispose  of  a  dead  body, 
superfluity  of  narration  will  not  viti- 
ate It). 

13.  Com.  V.  Cooley,  10  Pick.  (Mass.) 
37  (a  prosecution  for  dlainterrlne  a 
dead  body,  where  it  was  held  that 
an  allegation  of  the  ownership  of  the 
burial  ground  in  which  the  of- 
fense was  committed  need  not  be 
proved). 

14.  Prtnele  v.  SUte,  1  Oh.  Deo. 
(Reprint)  28$.  7  WestLJ  67  (where 
the  indictment  charged  the  violation 
of  a  grave  without  the  consent  of  the 
relatives,  "there  being  ...  a  widow 
and  children,"  and  It  was  held  that, 
although  the  Indictment  need  not 
have  alleged  that  deceased  left  a 
widow,  yet  It  was  descriptive  of  a 
material  allegation,  and  prosecutor 
was  bound  to  prove  It). 

15.  State  V.  Pugsley,  75  Iowa  742, 
J8   NW  498,   8  AmCr   100. 

16.  State  V.  Baker,  144  Mo.  323,  4S 
SW  194;  State  v.  Fox.  136  Mo.  139,  37 
SW    794;    Schneider   v.    State,    40   Oh. 

ia]  Xlluitrktioaa. — (1)  a  convic- 
tion of  securing  and  concealing  a 
dead  human  body  at  a  college,  know- 
ing it  to  have  been  unlawfully  re- 
moved. In  violation  of  Rev.  St.  {  7084, 
1b  not  sustained  by  mere  proof  that 
arrangements  participated  In  by  de- 
fendant with  outside  parties  had  been 
made  for  the  delivery  of  bodies  at 
the  college,  without  proof  that  he 
contemplated  an  unlawful  delivery, 
or  of  his  knowledge  of  the  presence 
of  the  body  In   question.     Schneider 


lawfully  removed  from  its  g^rave,  soon  after  such 
removal,  is  prima  facie  evidence  of  guilty  posses- 
sion, and  applies  equally  to  a  person  charged  with 
receiving  and  to  one  charged  with  taking  it."  In 
accordance  with  the  general  rule  applicable  to  the 
trial  of  criminal  cases  that,  where  there  is  an  ex- 
ception in  a  general  statute  it  is  not  incumbent  on 
the  prosecution  to  prove  that  defendant  is  not  with- 
in the  exception,  defendant  must  show  that  be  had 
lawful  authority  to  disinter  a  dead  body,  in  a  prose- 
cution for  removing  it.'* 

.  Admiasibility.  It  is  always  competent  to  prove 
facts  constituting  a  motive." 

Weight  and  enAciency.  Under  some  statutes  the 
unlawful  disinterment  of  a  dead  body  for  the  pur- 
pose of  selling  the  same,  for  dissection,  or  for  ana- 
tomical experiment  constitutes  the  corpus  delicti 
and  must  be  established  beyond  a  reasonable  doubt, 
and  suspicion  founded  upon  inconclusive  circum- 
stances is  not  sufficient.*^  In  a  prosecution  against 
the  superintendent  of  a  cemetery  for  unlawfully  as- 
sisting, inciting,  and  procuring  another  to  disinter 
human  remains,  whers  the  evidence  is  that  accused 
had  no  knowledge  of  the  disinterment,  and  the 
state  relies  upon  general  instructions  to  a  person 
employed'  as  a  grave  di^er  as  constituting  the  in- 
citing and  assisting  act,  instructions  in  another  and 
a  particular  instance  are  not  sufficient  to  support  a 
conviction^'' 

[f  38]  F.  Trial.  In  a  prosecution  for  body 
st»ding,  it  is  proper  to  submit  to  the  jury  evidence 
which  tends  to  show  that  the  body  was  disinterred 
without  lawful  authority.'^  So  in  a  prosecution  for 
disinterring  a,  dead  body  evidence  tending  to  prove 
the  presence  of  defendant  near  the  place  where  the 
offense  was  committed,  with  the  intent  of  giving  as- 
sistance should  it  be  required,  should  be  submitted 
to  the  jury." 


v.  state,  40  Oh.  St.  386.  (2)  Where 
one  was  Indicted  under  Rev.  St. 
(1889)  1  8843,  for  disinterring  and 
removing  a  dead  body  for  the  pur- 
pose of  dissection,  and  surgical  and 
anatomical  experiment  and  prepara- 
tion, evidence  thRl  defendant  was  a 
medical  student  and  had  disinterred 
and  removed  the  body  and  had  It  in 
his  possession,  and  had  declared,  to 
one  who  assisted  him  in  carrying  it 
away  that  his  professor  would  give 
him  fifty  dollars  for  such  a  subject 
to  work  on,  but  not  otherwise  show- 
ing his  purpose,  is  insufficient  to  con- 
vict, as  such  purpose  could  not  be  in- 
ferred f^om  the  fact  that  defend- 
ant dug  up  the  body  and  had  It  in 
his  possession.  State  v.  Fox,  148 
Mo.  617,  60  SW  98. 

17.  State  V.  Schatter.  96  Iowa  379. 
64  NW  276  (holding  that,  where  the 
evidence  showed  that  three  persons 
in  the  nighttime  dug  open  a  grave 
and  removed  therefrom  a  dead  body, 
that  the  act  was  done  in  a  secret  and 
clandestine  manner,  that  the  parties 
engaged  in  the  enterprise  were  armed 
with  revolvers,  and  that  they  were 
arrested  while  in  the  act  of  removing 
the  body  to  a  hack  which  they  had 
provided  to  carry  the  remains  away, 
the  proof  of  the  criminal  intent  and 
the  want  of  authority  was  manifest 
In  the  manner  in  which  the  act  was 
performed). 

18.  State  v.  McLean,  121  N.  C.  589. 
28    SB  140,    42   LRA  721. 

19.  State  V.  Johnson.  6  Kan.  A. 
119,  60  P  907. 

aa  state  V.  Schaffer,  96  Iowa 
379,  64  NW  276. 

91.  State  V.  Pugsley,  75  Iowa  742, 
38  NW  498,  8  AmCr  100;  State  v. 
Lowe,  6  Kan.  A.  110,  60  P  912  (hold- 
ing that  such  evidence  is  not  incom- 
petent, because  It  may  tend  to  show 


accused  guilty  of  another  oHense 
than  the  one  charged). 

[a]  Thna  In  a  prosecution  for  body 
stealing,  where  the  theory  of  the 
state  was  that  the  crime  was  a  part 
of  a  plan  for  procuring  insurance 
upon  the  life  of  a  person  who  was 
not  In  fact  dead,  and  there  was  evi- 
dence tending  to  establish  such  the- 
ory. It  was  held  that  the  policies  of 
Insurance  were  properly  admitted  In 
evidence.  State  v.  Pugsley,  75  Iowa 
742,    38    NW    498. 

39.  State  V.  Fox,  148  Ho.  617,  50 
SW  98;  State  v.  Baker,  144  Ma  323. 
46  SW  194;  Schneider  v.  State,  40 
Oh.  St.  336. 

[a]  ZUnatratioa. — A  sack  or  waist 
with  the  peculiar  buttons  on  It  like 
those  on  the  one  in  which  deceased 
was  burled,  whose  body  was  missing 
from  the  grave  and  who  had  been 
dead  a  year,  was  found  In  the  brick- 
yard of  defendant,  which  was  acces- 
sible to  the  public.  Several  witnesses 
testlfled  that  the  waist  was  like  the 
one  in  which  deceased  was  Interred. 
One  witness  also  testified  to  the  fact 
that  he  paw  defendant  In  the  grave- 
yard on  the  night  on  which  it  was 
charged  that  the  body'  was  disin- 
terred. It  was  held  that  the  evi- 
dence was  wholly  Inconclusive  and 
did  not  suffice  to  establish  the  corpus 
delicti.  State  v.  Baker,  144  Mo.  323, 
46  SW  194. 

93.  Callahan  v.  State,  83  Nebr.  246, 
119  NW  467. 

94.  State  V.  Pugsley,  76  Iowa  742, 
38  NW  498.  8  AmCr  100  (such  as  evi- 
dence that  the  disinterment  was  made 
secretly  during  the  night,  that  the 
body  was  concealed  for  several  days, 
and  that  an  attempt  was  then  made 
to  burn  It). 

35.  Tate  v.  State,  6  Blackf.  (Ind.) 
110. 
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DEADBOBN—DEAD  BENT 


In  railway  parlance,  an  nn- 


•DEASBORN.^ 
DEAD  CABOOSE, 

attached  caboose.^** 

DEAD  0X7LLS.  A  term  used  in  the  lumber  trade 
signifying  an  unavoidable  product  from  the  saw,  in 
sawing  logs,  distinguishaUe  from  higher  grades  pro- 
duced, which  are  known  as  "shipping  ci^s,"  "mill 
cnUs,""etc.* 

DEAD  DBUNK.  A  man  is  said  to  be  "dead 
drunk"  when  he  is  perfectly  unconscious — ^power- 
less.^ 

DEADEN.  A  term  applied  to  standing  timber, 
meaning  to  circle  the  tree  iwith  a  cut  deep  enough 
to  intenrupt  the  flow  of  the  sap  and  thereby  kill  the 
tree,  as  distinguished  from  "pull"  which  means 
to  drag  the  timber  from  where  it  has  been  felled 
to  the  water  on  which  it  is  to  be  floated  to  the  saw- 
miU.* 

DEADENED  WIRE.  In  stringing  telephone 
wires,  the  wires  are  said  to  be  "deidened"  w^en 
they  do  not  go  beyond  a  pole  that  is  fastened  to 
that  arm.* 

DEAD  ENGINE.  One  without  steam,  with  a 
part  of  its  machinery  disconnected,  and  which  is 
drawn  the  same  as  regular  cars.* 

DEADENING  OIBOLE  or  DEADENING  EXNG. 
In  the  timber  trade,  a  cut  around  a  tree  as  low  as 
practicable  for  the  purpose  of  draining  the  sap  be- 
fore fellingJ 

DEAD  jPBEIGHT.  The  term  is  one  having  a 
well-known  signification,*  and  as  applied  to  ship- 
ping, means  an  unliquidated  compensation  for  the 
loss  of  freight,  recoverable  in  the  absence  and  place 
of  freight ;"  damages  in  respect  of .  room  lost  in 
consequence  of  the  charterers  not  loading  according 
to  the  charter  party  j^"  the  amount  of  damages  un- 
ascertained, which  the  parties  are  entitled  to  recover 
for  the  noncompletion  of  the  cargo  ;*^  the  claim 
which  arises  in  consequence  of  the  failure  to  fur- 
nish a  full  cargo  ;^*  a  sum  to  be  paid  in  respect  of 
space  not  filled  according  to  the  charter  party  ;^' 
the  freight  which  would  have  been  payable  for  that 

1.  See  Birth  8  C.  J.  p  1111;  Born  9 
C.  J.  p  189;  Born  Alive  9  C.  J.  p 
140. 

[a]  <Von  naaoi,  at  aa*um  auwt, 
Mzla  aunt  (not  to  'be  born,  and  to  be 
born  dead,  are  equivalent)".  Bouvler 
L.  D. 

IH.  Bdlngton  v.  St.  Louis,  etc.,  R. 
Co.,  204  Mo.  61,  86,  102  SW  491.  See 
also  Caboose  9  C.  J.  p  1114. 

a.  Brlgham  v.  Martin,  103  Mich. 
160,  163,  61  NW  276.  See  also  Cull 
ante  p  391. 

3.  Parla,  etc.,  R.  Co.  v.  Robinson, 
104  Tex.  482,  140  SW  434.  485.  To 
same  effect  Elkln  v.  Buschner,  (Pa.) 
16  A  102,  103.  See  also  Drunk  [14 
Cyc  1088  note  19];  and  generally 
Drunkards  [14  Cyc  1090]. 

4k  Des  AUemands  Lumber  Co.  v. 
Morgan  City  Timber  Co.,  117  La.  1,  7, 
41  S  332. 

6.  Maryland  Tel.,  etc.,  Ck>.  v.  Clo- 
man,  97  Md.  620,  623,  66  A  681.  See 
Dead  Wire  post  p  1168. 

e.  Wabash  R,  Co.  v.  Thomas,  117 
111.  A.  110.  111. 

[a]  "Xiv  ingtau"  dlattacnlaHed. — 
An  engine  having  no  steam  Is  called 
a  "dead  engine,"  as  distinguished 
from  one  with  steam  which  is  a 
'live  engine."  Turner  v.  Atchison, 
etc.,  R.  Co.,  83  Kan.  315,  316,  111 
P  433. 

7.  Des  AUemands  Lumber  Co.  v. 
Morgan  City  Timber  Co.,  117  La.  1, 
33,   41.  S  332. 


8.  Gray    v.    <3arr,    L.    R. 
522,  528   (per  Cleasby,  B.). 

9.  McLean  v.  Fleming,  L.  R.  2 
H.  L.  Sc.  128,  133;  Phillips  v.  Rodle, 
16  Elast  547.  556,  104  Reprint  960. 

10.  Pearson  v.  QOschen,  17  C.  B. 
N.  S.  362,  377,  112  ECL  362,  144 
Reprint  142. 

11.  Phillips  v.  Rodle,  16  Bast  647, 
655,  104  Reprint  950. 

la.  McLean  v.  Fleming,  L.  R.  2 
H.  L.  Sc.  128,  137  (where  Lord  Colon- 
say  said:  "It  is  so  described  In  the 
English  authorities,  and*  also  In  the 
Scotch.  Professor  Bell  so  represents 
it  in  his  'Commentaries,'  and  also  in 
his  'Principles,'  and  we  And  It  in  the 
'Iaw  Dictionary."  It  is  a  name  which 
has  obtained  a  place  In  our  mercan- 
tile language  as  well  as  in  our  law 
authorities"). 

13.  Pearson  v.  aSschen,  17  C.  B. 
N.  S.  352,  377,  112  ECL  352,  144  Re- 
print 142  [clt  Blrley  v.  Gladstone,  3 
M.  &  S.  205,  217,  105  Reprint  687]. 

14.  Gray  v.  Carr,  L.  R.  6  Q.  B. 
622,  628.  See  also  Shipping  [36  Cyc 
891 

1*6.  Berry  v.  Missouri  Pac.  R.  Co., 
124  Mo.  223,  297,  26  SW  229. 

15.  Berry  v.  Missouri  Pac.  B.  Co., 
124  Mo.  223,   297,  25  SW  229. 

17.  Berry  v.  Missouri  Pac.  R.  Co., 
124  Mo.  223,  297,  25  SW    229. 

18.  Berry  v.  Missouri  Pac.  R.  Co., 
124  Mo.  223.  297,  26  SW  229. 

19.  Berry  v.  Missouri  Pac.  R.  Co., 


part  of  the  vessel  which  has  not  beoi  oeeuiaed  by 
merchandise,  but  ought  to  have  been.'* 

DEADHEAD.  A  person  who  boards  a  train  with- 
out invitation,  right,  or  payment  of  fare;"  a  per- 
son who  steals  a  ride  'upon  the  engine;'*  a  person 
who  rides  in  a  mail  ear  without  right  and  unknown 
to  the  company's  servants;'^  a  person  who  clan- 
destinely rides  upon  the  steps  of  a  ear,  or  climbs 
into  the  caboose,  without  having  a  ticket  or  paying 
fare;'*  a  person  who  is  attempting  to  "beat"  his 
way."  The  term  is  also  applied  to  persons  other 
than  the  president,  directors,,  officers,  ag^ts,  or  em- 
ployees of  a  railroad  company,  who  are  permit- 
ted by  the  company  to  travel  on  the  road  without 
paying  any  fare  therefor.*" 

DEAD  LETTEB.  Acts  that  have  become  obso- 
lete by  long  disuse  are  often-  so  called.*' 

DEADLY  VIOLENCE.  Great  violence;"  a  de- 
sign to  destroy  one's  life  or  to  commit  any  great 
violence  upon  his  person." 

DEADLY  WEAPON.** 

DEADMAN.  An  appliance,  like  a  crutch,  on 
which  a  telegraph  pole  which  is  being  raised  or  low- 
ered is  permitted  to  rest  while  the  men  are  chang- 
ing their  position  and  taking  a  new  hold;**  a  lifting 
appliance  consisting  of  a  piece  of  timber  placed 
across  an  opening  in  the  ground  to  which  a  snatch 
block  is  attached;**  a  round  piece  of  timber  twelve 
.feet  in  length  and  three  and  one-half  inches  in  diam- 
eter, having  a  crotch  or  saddle  attached  to  the  top 
or  end  to  receive  and  hold  the  pole  in  place  in  the 
process  of  raising  or  lowering  it.*^ 

DE  ADMENSUBATIONE  D0TI8.  Writ  of  ad- 
measurement of  dower.** 

DE  ADMENSUBATIONE  PABTUBiE.  Writ  of 
admeasurement  of  pasture.** 

DEAD  OIL  or  OBEOSOTE  OIL.  A  product  of 
coal  tar.*° 

DEAD  PLEDGE.  A  mortgage  of  lands  or 
goods." 

DEAD  RENT.  In  English  law,  a  rent  payable 
on  °a  mining  lease  in  addition  to  a  royalty,  so  called 
6  Q.  B. 


124  Mo.  223,  297,  25  SW  229. 

ao.  Gardner  v.  Hall,  61  N.  C.  Jl, 
22. 

ai.  Bouvler  L.  D.  See  also  Obso- 
lete [29  Cyc  1324];  and  generallr 
Statutes  [36  Cyc  1068  et  seq]. 

aa.  Acers  v.  U.  S.,  164  U.  S.  388. 
392,  17  set  91,  41  L.  ed.  481. 

as.  Acers  v.  U.  S.,  164  U.  S.  388, 
392,  17  set  91,  41  L.  ed.  481.  See 
also  Violence  [40  Cyc  210]. 

34.    Deadly  waapo&i 
Generally  see  Weapons  [40  (3yc  851]. 
Assault   with   see   Assault   and  Bat- 
tery  i   211   et  seq. 
Carrying  see  Weapons  [40  Cyc  852). 
Homicide  with  see  Homicide  [21  (^c 

712  et  seq]. 

as.  Orr  v.  Southern  Bel!  Tel.,  etc.. 
Co.,   132   N.   C.   691,   693,  44   SE  401. 

as.     The  Teddy,   226  Fed.  498.  StO. 

37.  Sandquist  v.  Independent  Tel- 
Co.,  38  Wash.  313,  315.  80  P  539. 

38.  BurriU  L.  D.  [clt  3  Black- 
stone  Comm.  p  383;  1  Stephen  Comm. 

S254].      See  also   Admeasurement  1 
.    J.    p    1238;    and    generally   Dower 
[14  C^o   996]. 

39.  Burrin  L.  D.  Bee  also  Ad- 
measurement 1  C.  J.  p  1238;  Common 
Lands  !  47. 

30.  Downing  v.  TI.  a.  123  Fed. 
1000.  See  also  Creosote  15  C  J-  P 
1463. 

31.  Wharton  L.  Lex.  See  gener- 
ally Chattel  Mortgages  11  C  J.  P 
387;  Mortgages  [27  Cyc  916]. 


*  By  WnxiAM  MoBTniEB  Cbowtbeb  (Deadborn — De     Asslsa     Proroganda  Inclusive    except   the    Spanish  words 

and  phrases). 

Por  lata*  oasea,  OaralopmMrts  and  ohaacMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nomber- 


DEAD  RENT— DEAL 
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because  it  ia  payable  althoi^h  the  mine  may  not 
be  worked  ;*^  a  minimnm  royalty  provided  for  in  the 
event  of  accidents  or. other  insuperable  contingen- 
cies.'* 

DEAD  BOIiLEB.  The  rollers  of  an  edger,  a  m»- 
cliine  nsed  in  a  sawmill  to  rip  off  the  edges  of  lum- 
ber, or  to  rip  the  boards  into  desired  *width,  which 
bear  down  on  the  lumber  and  hold  it  firm  on  the 
saws.** 

DEAD  SLOW.  A  nautical  term  meaning  a  speed 
of  about  four  knots  an  hour — ^just  enough  to  give  a 
vessel  steerage  way.*' 

DEAD  TIMBER.  In  its  ordinary  sense  the  term 
means  timber  which  is  practically  lifeless  or  mort- 
ally hurt,  and  in  such  a  state  of  decay  that  a  pru- 
dent landowner  would  ordinarily  diriect  it  to  be 
forthwith  cut,  to  prevent  further  deterioration  in 
value." 

DEAD  WALL.  Where  a  wall  is  without  any 
house  or  building  behind  it,  and  is  merely  intended 
to  fence  off  or  separate  the  road  from  the  space  of 
^n^und  by  the  side  of  it,  having  no  windows  oi 
doors,  it  is  a  "dead  wall."  " 

DEAD  WEIGHT.  A  heavy  or  oppressive  bur- 
den;'^ a  weight  or  burden  that  has  to  be  borne 


without  aid  or  compensatory  advantage.** 

DEAD  WIBE.  A  term  used  in  electrical  con- 
struction meaning  a  wire  not  used  to  carry  ele&> 
trieity,  as  a  "guy"  wire.** 

DEADWOOD.  A  wooden  block,  part  of  the 
coupling  attachment,  fastened  to  the  end  of  a  rail- 
road car;*^  the  fixture  or  part  of  the  car  which 
comes  in  contact  with  the  gooseneck  of  the  tender 
when  coupling. is  done.** 

Doable  deiwdwoods.  A  term  applied  to  the  buff- 
ers on  a  railroad  ear.** 

D£  .STATE  PBOBAMDA.  Literally  "For  prov- 
ing age. ' '  **  An  old  writ  which  lay  to  the  escheator 
or  sheriff  of  a  county,  to  summon  a  jury  to  inquire 
whether  the  heir  of  a  tenant  in  capite,  claiming  his 
estate  on  the  ground  of  full  age,  was  in  fact  of  age 
or  not.*' 

DEAF  Am)  DUMB  PERSON.** 

DEAP,  DUMB,  AND  BLIND.*^ 

DEAL.**  As  a  nonn.**  Applied  to  intercourse 
inter  partes,  it  includes  any  transaction  of  any  kind 
between  them ;''°  an  arrangement  to  attain  a  desired 
result  by  a  combination  of  interested  parties.'' 

As  a  verb.*^    To  transact  business;**  to  trade;** 


33.     Black  L.  D. 

33.  Robinson  v.  KisUer,  82  W.  Va. 
489.  493,  S9  SB  K06. 

34.  TrlgK  V.  Ozark  Land,  etc, 
Co.,  187  Mo.  227,  235,  86  SW  222 
(where  It  was  said  that  the  hold- 
ing against  the  saw  must  be  so  firm 
that  It  will  not  yield  when  by  the 
force  of  the  feed  roller  it  is  carried 
against  the  saw). 

35.  The  Oceanic,  61  Fed.  338,  843. 

36.  U.  S.  V.  Pine  River  LiOgging, 
etc..  Co.,  89  Fed.  907.  915,  32  CCA 
406. 

[a]  'VmUI  aad  down  timbar"  dls- 
tinKulshed  from  "living  green  trees." 
U.  S.  V.  Bonness,  125  Fed.  485,-  487, 
60  CCA  321. 

37.  Arnell  v.  London,  etc.,  R.  Co., 
12  C.  B.  697,  718,  74  BCL  697,  138 
Reprint  1077  [clt  Barnes  v.  Ward,  9 
C.  B.  892,  67  ECL  892,  137  Reprint 
945,  2  C.  &  K.  661,  61  ECL  661]  (per 
Maule,  J.,  construing  thf  term  as 
used  In  43  Geo.  Ill  c  139  relating  to 
a  rate  for  street  repairs,  and  pro- 
viding that  the  commissioners  should 
rate  and  assess  all  the  churchyajds, 
cenieterles,  or  other  burying  places, 
dead  walls,  and  void  spaces  of  ground 
within  such  parochial  or  other  dis- 
trict which  are  not  charged  to  such 
rate  or  assessment,  in  respect  to  any 
messuage), 

[a]  The  temi  will  Isalnde  the 
brick  walls  at  the  sides  of  a  railroad 
bridge  Intersecting  a  public  street  or 
road,  which  the  company  Is  bound  by 
Its  charter  to  erect  and  keep  in  re- 
pair for  the  protection  and  beneflt  of 
the  company  as  well  as  of  the  pub- 
lic. Amell  v.  London,  etc.,  R.  Co., 
12  C.  B.  697,  719,  74  EX3L  897,  138 
Reprint  1077  [clt  Barnes  v.  Ward,  9 
C.  B.  392,  67  ECL  392,  137  Reprint 
945.  2  C.  &  K.  881,  61  ECL  681]  (per 
Talfourd,   J.). 

38.  Century   D. 

39.  Century  D. 

[a]  AvyilM  to  «h*  Mieta  of  a 
bank. — The  dead  weight  to  which  a 
bank  is  entitled  under  the  Act  of 
Feb.  5,  1842,  providing  that,  with  a 
view  of  enabling  banks  eflectually  to 
secure  their  debts,  it  shall  be  lawful 
for  their  respective  boards  of  direc- 
tors to  consider  the  whole  of  the 
debts  due  them  on  the  passage  of 
this  act  as  forming  part  of  their 
dead  weight.  Includes  only  the  debts 
due  banks  at  the  time  of  the  passage 
of  the  act,  and  not  debts  subsequent- 
ly contracted,  although  between  the 
date  of  the  passage  of  the  act  and 
Its    promulgation    or    acceptance    by 

[K  C.  J.— 73] 


the  banks.     New  Orleans  City  Bank 
V.  Barbarin,  6  Rob.   (La.)  289.  291. 

[b]  Applied  to  oarge  of  a  tssmL 
— Where  a  charter  party  provided 
that  the  ship  should  "with  all  con- 
venient speed,  after  loading  dead- 
weight at  Malta,"  sail,  etc..  Bram- 
well,  L.  J.,  said:  "Those  words  were 
inserted  for  the  purpose  of  protect- 
ing the  shipowner  if  the  ship  went 
to  Malta  instead  of  going  direct  to 
a  Spanish  port,  and  loaded  dead- 
weight there.  The  fair  construction 
of  the  document  Is  that  the  ship 
might  take  on  board  any  sort  of 
dead-weight;  there  is  no  restriction." 
Brett,  L.  J.,  after  alluding  to  the  fact 
that  the  ship  was  under  contract  to 
load  military  stores  which  were 
"dead-weight,"  said:  "We  are,  there- 
fore, entitled  to  notice  that  the  word 
'dead-weight,'  which  includes  these 
military  stores,  was  put  in  with  a 
knowledge  of  the  fact  that  such 
stores  were  to  be  shipped  at  Malta." 
Cunningham  v.  Dunn,  3.  C.  P.  D.  443, 
448.  J 

40.  Shawnee  v.  Sears,  39  Okl.  789, 
798.  137  P  107.  50  LRANS  885.  See 
also  Deadened  Wire  ante  p  1152;  ESec- 
trictty  [16  Cyc  473]. 

41.  Fay  V.  Minneapolis,  etc.,  R. 
Co.,  30  Minn.  231,  232,   15  NW  241. 

4a,  Orannls  v.  C^hlcago,  etc,  R. 
Co.,  81  Iowa  444.  446.  46  NW  1067. 
See  also  Dead  Blocks  ante  p  1135. 

43.  Louisville,  etc.,  R.  Co.  v.  Bo- 
land.  96  Ala.  626,  627.  11  8  887,  18 
LRA  260.  See  also  ButTers  9  C.  3. 
p  681  text  and  note  45  [a]. 

[a]  A  ear  of  this  ooastmotloB 
has  a  horizontal  timber  at  the  end 
with  projecting  blocks  bolted  to  each 
end  of  the  timber,  and  the  drawbar 
for  coupling  extends  but  little  be- 
yond the  faces  of  these  blocks.  Mich- 
igan Cent.  R.  Co.  v.  Smlthson,  45 
Mich.  212,  215,  7  NW  791. 

[b]  In  oonpUag,  the  blocks  come 
together  and  receive  the  blow  of  the 
cars,  and  the  coupling  pin  is  dropped 
between  the  blocks  from  above.  Mich- 

'igan    Cent.    R.    Co.    v.    Smlthson,    45 
Mich.  212.   215,  7  NW  791. 

[cj  "Magi*  deadwood"  Oiattn- 
galahed^ — "Distinguished  from  the 
car  with  double  dead-woods  is  that 
known  as  the  single  dead-wood, 
which  dispenses  with  the  prelecting 
bloclcs,  and  leaves  the  draw-bar  to 
receive  the  concussion  when  the  cars 
are  coupled."  Michigan  Cent.  R.  Co. 
V.  Smlthson,  45  Mich.  212,  215,  7  NW 
791. 

44.  Black   L.   D. 


4B.     BurriU  L.  D. 

'  46.    Baaf  and  dumb  paraoai 

Capacity  to  contract  see  Insane  Per- 
sons t22  Cyc  1208]. 

Contributory  negligence  of  see 
Negligence  [29  Cyc  533]. 

Deed  by  see  Deeds  [13  Cyc  676]. 

Juror  see   Juries   (24  Cyc  196]. 

Negligence  In  causing  injury  to: 
Generally  see   Negligence   [29   (Tyo 

429]. 
By  railroad  see  Railroads   [33  Cro 
8391. 

Presumption  of  idiocy  or  insanity 
from  person  being  see  Insane  Per- 
sons [22  Cyc  1112  note  7]. 

Testamentary  capacity  see  Wills  [40 
Cyc  1009]. 

Witness  see  Witnesses  [40  Cyc  2202, 
2413]. 

47.  See  Insane  Persons  [22  Cyc 
1112  note  7]. 

48.  See  also  Dealer  post  p  1167; 
Dealing  postp  1154. 

49.  [a]  n*  t«nn  la  not  a  taob- 
aloal  ona  and  has  no  peculiar  or  local 
signification.  GreenAeld  First  Nat. 
Bank  v.  Coffln,  182  Mass.  180,  182, 
38,  NE  444. 

so.  Council  V.  Pridgen,  153  N.  C. 
443.  448,  69  SE  404  [quot  Cycl: 
Nelson  v.  State.  Ill  Wis.  394.  399,  87 
NW  235,  87  AmSR  881  [cit  Webster 
D.J. 

[a]  Thar*  moat  bs  two  partlaa  to 
what  is  called  a  deal;  a  man  cannot 
deal  with  himself;  there  must  ba 
some  one  else  for  him  to  deal  with. 
McKenzle  v.  Day,  [1893]  1  Q.  B. 
289     291 

61.  ,  Webster  D.  tquot  Ball  v.  Dav- 
enport,  170  Iowa  33,  40,  162  NW 
69;  Reynolds  v.  Pray,  148  Iowa  218, 
216,  127  NW  50;  Gaut  v.  Dunlap. 
(Tex.    Civ.    A.)    188    SW    1020,    1021]. 

69.  [a]  It  baa  a  wall  daflnad  and 
ganaially  nndaistood  meaning  in  the 
world  of  trade.  WUson  v.  Delaney, 
137  Iowa  638,  638,-  118  NW  842  tclt 
Cyo]. 

63.  Black  L.  D.  [quot  Council  V. 
Pridgen,  153  N.  C.  448,  448,  69  SB 
404  (clt  Cyc)];  Johnson  Quarto  D. 
[quot  Vernon  v.  Manhattan  <3o.,  17 
Wend.  (N.  T.)  624,  526]. 

54.  Black  L.  D.  [quot  Council  v. 
Pridgen,  153  N.  C.  443,  448,  89  SB 
404  (clt  Cyc)];  Johnson  Quarto  D. 
[quot  Vernon  v.  Manhattan  Co.,  17 
Wend.  (N.  Y.)  524.  526]  (where  it 
Is  said:  "And  the  illustration  givan 
by  Johnson,  supposes  that  this  may 
be  a  third  person:  It  is  generally 
better  to  deal  by  speech  than  by 
letter;  and  by  a  man  himself  than 
Digitized  by  Vj  W\^.V  IV^ 
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to  trade  in  the  selling  of  a  thing,*"  or  to  make  a 
business  of  it;>*  to  traffic;'^  to  trafSe  in;'*  to  act 
between  two  persons;**  to  intervene ;*°  to  have  to 
do   with.'^ 

To  deal  in  a  commodity  is  to  negotiate  or  make 
bargains  in  respect  of  that  commodity,  to  traffic 
therein  as  buyer  or  seller,  or  otherwise  to  engage 
in  mutual  intercourse  or  transactions  in  respect 
thereto,*^  the  purpose  being  to  accomplish  a  change' 
from  one  to  the  other  of  interests  in  or  title  to 
property,**  to  deal  with  some  one,  and  that  some 
one  else  other  than  the  seller  is  the  buyer,**  to 
buy  and  sell  for  the  purpose  of  gain,*'  or  it  inay, 
without  any  strained  construction,  mean  the  tak- 


ing or  receiving  of  goods,  wares,  and  merchan- 
dise to  be  sold  for  the  owner  for  a  profit,  or  for 
commission.**  The  plain  meaning  of  the  word  un- 
questionably extends  to  buying  as  well  as  to  sell- 
ing;*' or  buying  to  sell  as  an  avocation  or  busi- 
ness.** It  has  been  held  that  a  single  act  of  selling, 
then,  will  not  constitute  a  person  a'  merchant;  he 
must  deal  in  the  business  to  be  one;**  but  this  rale 
is  subject  to  an  exception  when  the  word  is  used  in 
reference  to  intoxicating  liquors.'* 

DEATiTiR.''  A  dealer,  in  the  common  accepta- 
tion, and,  therefore  in  the  l^al  meaning  of  the 
word,  is  not  one  who  buys  to  keep  or  makes  to  sell, 
but  one  who  buys  to  sell  again;'*  one  who  buys 


the  mediation  of  a  third  person'  ")■ 
See  also  Fleokner  v.  U.  S.  Bank,  8 
Wheat.  (U.  S.)  33S,  35Z,  5  L..  ed. 
631  (where  It  was  said:  "The  words 
dealing  Und  tnadin?  are  used  as 
equivalent  In  meaning,  and  they  are 
connected  with  'goods,  wares,  mer- 
chandises and  commodities,'  which 
words,  in  mercantile  language,  are 
always  used  with  reference  to  cor- 
poreal substances,  and  never  to  mere 
choses  in  action'; j. 

a.    state    V.    Martin.    S    Mo.    S61. 
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86.    Stete    v.    Martin,    6    Mo.    861, 
363. 
[a]     'Vaal  la  felUa  of  McahuM," 

a%c. — ^Where  a  bank  la  authorized  by 
He  charter  to  deal  In  bills  of  ex- 
change and  discount  notes,  this  pow- 
er extends  to  all  transactions  with 
bills  of  exchange  which  are  lawful 
and  considered  by   the   bank   as   ex- 

gedient  to  enable  it  to  transact  its 
usiness  or  to  increase  its  profits. 
Montgomery  Branch  Bank  v.  lOioz, 
1   Ala.    148,   IKl. 

67.  Black  L.  7>.  [quot  Council  ▼. 
Prldgen,  163  N.  C.  443,  44S.  69  8K 
404  (cit  Cyc)];  Johnson  Quarto  D. 
[quot  Vernon  v.  Manhattan  Co.,  17 
Wend.  (N.  Y.)  624,  526];  State  v. 
Martin,  6  Mo.  361,  363.  See  also 
Traffic  [38  Cyc  936  note  33]. 

58.  Clifford  T.  Bute,  29  Wis.  327, 
329. 

OS.  Montgomery  Branch  Bank  t. 
Knox,  1  Ala.  148,  161. 

60.  Montgomery  Branch  Bank  v. 
Knox,  1  Ala.  148,  151.  > 

61.  Montgomery  Branch  Bank  t. 
Knox,    1   Ala.    148,    151. 

ea.  Wilson  V.  Delaney,  137  Iowa 
636,  638.  113  NW  842   [cit  Cyc]. 

63.  Wilson  V.  Delaney,  187  Iowa 
636,  638.  113  NW  842   [cit  Cyc]. 

64.  McKenile  v.  Day,   [1898]   1  Q. 

B.  289,    292    (where    Lord    Coleridge 

C.  J.,  said:  "I  am  of  opinion,  and 
hold,  that  'dealing'  unquestionably 
extends  to  buying  as  well  as  sell- 
ing, and  it  means  a  buyer  as  well 
as  a  seller"). 

65.  Bates  v.  State  Bank,  2  Ala. 
451,   466. 

[a]  "To  dMl  la  vtook  oato*  aad 
honraa  ...  is  to  engage  in  the  busi- 
ness of  buying  and  selling  such  prop- 
erty with  the  object  of  grain,  or  .  .  . 
"for  speculative  purposes.'  "  Wilson 
V.  Delaney,  137  Iowa  686.  638.  113 
NW  842  felt  Century  P;  Cyc;  web- 
»ter    Int.   D.]. 

66.  Bates  (v.  State  Bank,  2  Ala. 
461,   466. 

67.  Saunders  v.  Russell,  10  L,ea 
(Tenn.)  293,  297;  McKeniie  v.  Day, 
[1898]    1   Q.   B.    289.   291. 

[a]  Aa  maaslnr  to  Iniy  oxSj/^ 
The  keeper  of  a  shop  where  old  gold 
and  silver  are  bought  is  required  to 
have  a  license,  although  he  does  not 
sell  the  old  gold  and  silver,  but  has 
it  refined  and  manufactured  into 
dental  supplies,  or  sends  It  to  the 
United  States  mint  to  be  made  into 
coin.  "The  keeper  of  every  shop 
where  old  metals  are  bought  by  him 
deals  there  in  such  metals,  and  each 
of  the  defendants  dealt  in  old  gold 
and    silver    articles    by    purchasing 


them  at  their  shops  and  sending 
them  away  to  be  refined.  Every  such 
purchase  was  a  'deal,'  and  the  de- 
fendants were  trafllckers  or  dealers 
in  old  gold  and  silver."  Cora.  v. 
Hood,  183  Mass.  196,  198,  66  NB 
722. 

68.  Saunders  v.  Russell,  10  Lea 
(Tenn.)  293,  297. 

69.  State  v.  Martin,  6  Mo.  861, 
3C3  (holding  that  an  indictment  un- 
der the  act  to  license  and  tax  mer- 
chants, charging  that  "defendant  did 
sell,  retail  and  deliver  ...  six  yards 
of  cloth  .  .  .  without  first  obtaining 
a  merchant's  license,"  was  bad,  the 
law  being  directed  against  those  who 
"deal  In  the  selling  of  goods,  wares, 
or  merchandise,  at  any  store,  stand," 
etc.  The  court  held  that  the  indict- 
ment must  pursue  the  words  of  the 
statute,  and  said:  "Does  this  indict- 
ment charge  this  offense?  It  charges 
that  Martin  "did  sell,  retail  and  de- 
liver* six  yards  of  cloth.  These  are 
not  the  words  of  the  statute,  nor  are 
they  even  the  equivalent  of  the  words 
of  the  statute,  and  even  equivalent 
words  would  not  be  suflldent.  The 
statute  did  not  Intend  that  every 
man  who  sold  a  single  article  should 
be  deemed  a  merchant.  Had  that 
been  the  intention,  the  language  of 
the  statute  would  have  been  every 
person  who  shall  sell  goods,  wares 
or  merchandise,  shall  be  deemed  a 
merchant.  The  language  of  the  stat- 
ute is  very  different.  It  is,  that 
every  person  who  shall  deal  in  the 
selling  of  goods,  wares  or  merchan- 
dise, Ac,  shall  be  deemed  a  mer- 
chant"). 

[a]  "To  mU  or  deal  la  Uidcets.'^— 
In  construing  the  term  as  used  In  a 
statute  providing  "that  it  shall  be 
unlawful  for  any  person  to  sell  or 
deal  in  tickets  issued  by  any  railroad 
company  unless  he  is  a  duly  au- 
thorized agent  of  said  railroad  com- 
pany," the  court  said:  "The  impor- 
tant words  that  limit  and  define  the 
grievance  thus  prohibited  are  'to  sell 
or  deal  in  tickets  issued  by  any  rail- 
road company.'  Thege  words  imply 
not  simply  the  sale  of  a  single  such 
ticket  as  a  person  may  have  or  ob- 
tain not  of  purpose  to  sell  the  same, 
but  the  practice  or  business  of  sell- 
ing such  tickets  for  others,  or  buy- 
ing and  selling  them  as  is  ordinarily 
done  by  'ticket  dealer  or  ticket  brok- 
ers.' If  the  purpose  had  been  to 
forbid  the  sale  of  a  single  ticket  that 
a  person  might  have  and  ,could  not 
use  himself,  the  appropriate  terms 
used  would  have  been,  "no  person 
shall  sell  any  ticket  Issued  by  a 
railroad  company,'  or  'it  shall  be  un- 
lawful for  any  person  to  sell  any 
ticket  Issued,'  etc.,  or  the  like  broad 
and  sweeping  terms.  The  phrases,  'to 
sell  tickets,  to  deal  In  tickets,'  Imply, 
in  business  parlance,  the  business  of 
selling  or  buying  and  selling  such 
ticketcf;  they  imply  not  particulars — 
simply  a  sale— but  a  multiplicity  of 
such  sales  in  the  aense  of  a  busi- 
ness. The  buying  and  selling  of 
tickets  Issued  by  railroad  companies 
to  persons  traveling  over  their  roads 
by  'ticket  dealers'  la  a  common  and 


serious  grievance  to  such  companies, 
and  the  purpose  of  the  statute  is  to 
remedy  that  evil.  It  does  not  ex- 
tend to  the  simple  sale  of  a  ticket 
an  individual  may  happen  to  have 
that  he  cannot  use.  Such  sale  does 
not  come  within  the  mischief  to  be 
remedied."  State  v.  Ray,  109  N.  C. 
736,  738,   14  SB  83,  14  LRA  529. 

70.  State  v.  Paddock,  24  Vt  312. 
316;  State  v.  Bugbee,  22  Vt.  82,  34; 
State  v.  Chandler,  15  Vt.  425,  430 
(all  holding  that  a  single  act  of 
selling-  is  within  the  meaning  of  th« 
term).  See  also  IntozlcatlnK  Liquoct 
[23  Cyc  176]. 

71.  Saaleri 

Financial  standing  see  Mercantile 
Agencies  [27  Cyc  478]. 

License  and  taxation  see  Hawkers 
and  Peddlers  [21  Cyc  874];  Intoxi- 
cating Liquors  [23  Cyc  105];  Li- 
censes [25  Cyc  6181. 

Liquor  see  Intoxicating  Liquors  [23 
Cyc  43]. 

Speculation  on  rise  and  fall  of  mar- 
ket as  gaming  see  Gaming  (20  Cyc 
926]. 

Stocks  and  commoditlea  see  Ex- 
changes [17  Cyc  848]. 

Tax  titles,  as  entitled  to  access  to 
public  records  see  Records  [34  Cyc 

"»»••  aealsr"  see  Free  [20  Cyc 
841   note  11].  i 

"Jnak   daalec"  see   Junk    [24   Cyc 

"Knmbar  daalsr"  see  Lumber  [25 
Cyc   1659]. 

"Prodaca  daalsr"  see  Produce  [33 
Cyc  5761. 

"Sendar  daalax"  see  Regular  [34 
Cyc  1028  note  17]. 

"BataU  daalaC'  sea  Retailer  (34 
Cyc  1685];  Retail  Liquor  Dealer  [34 
Cyc  1685]. 

"Wbolaaato  daalar"  aee  Wholesale 
[40  Cyc  929]. 

[a]  "Daalar  la  raal  propartT." — By 
this,  term  "no  one  would  understand 
to  be  meant  a  person  whose  business 
It  Is  to  loan  money  upon  notes  or 
bonds  and  mortgages  of  real  estate 
In  such  transactions,  the  debt  Is  con- 
sidered the  principal  thing,  the  mort- 
gage the  incident.  It  is  the  money 
due  to  which  the  mortgagee  has  the 
right,  and  not  the  land;  and  unless 
the  mortgagor  by  his  failure  to  pay 
renders  a  compulsory  proceeding  nec- 
essary In  order  to  obtain  satisfac- 
tion, he  never  acquires  an  absolute 
or  controlling  interest  A  mortgage 
differs  widely  from  an  absolute  con- 
veyance of  land.  For  all  the  pur- 
poses of  negotiation  and  trade.  It  la 
regarded  a.s  a  mere  personalty." 
Blunt  V.  Walker,  11  Wla  384,  348, 
78  AmD  709.  _y 

7a.  Bouvler  L.  D.  [quot  Bigan  v. 
State,  (Tex.  Cr.)  68  BW  278];  In  re 
Rheinstrom,  etc.,  Co.,  207  Fed.  119, 
136;  New  Orleans  v.  LeBlanc,  34  La. 
Ann.  696,  697;  Com.  v.  Vetterlein.  214 
Pa.  21.  68  A  192,  193;  Norrls  v. 
Com.,  27  Pa.  494,  495  (quot  Com.  v. 
Oormly,  178  Pa.  686,  688,  84.  A  282; 
Com.  V.  Campbell.  88  Pa.  880.  381; 
Com.  V.  Robb,  14  Pa.  Super.  597,  602; 
Com.  V.  Davis.  11  Pa.  Dlst.  427:  Com. 
V.  Hlller.  7  Pa.  Dlst.  471,  472.  21  Pa. 


For  latsr  oaass,  aaralopauats  and  tttaagwrn  In  tha  law  cea  cumulative  Annotations,  same  tltla,  pag«  and  aota  aombsr. 


DEALER 


[17  0.  J.]     1155 


and  sells**  at  his  plaoe  of  busiiiesB;**  one  who  buys 
for  the  sole  purpose  of  Belling  again;'*  one  who 
buys  to  sell  as  an  avocation  or  business;'*  one  who 
buys  with  tbe  intention  of  selling;''  one  who.  sells 
what  he  buys;'^  a  person  who  buys  and  sells  for 
the  purpose  of  gain  and  profit;'*  one  who  buys  to 
sell  to  others  at  a  profit.^"  Also,  one  who  acts  be- 
tween man  and  man,  to  have  transactions  of  any 
kind  with;^^  the  middle  man  between  the  producer 
and  the  customer  of  the  conunodity,^'  the  word  not 
necessarily  being  confined  to  one  who  sells  his  own 
property  only.*"     In  a  more  comprehensive  sense 

Co.  163,  1  Dauph.  Co.  188;  Com.  ▼. 
Brinton,  3  Pa.  Dlst.  783,  784;  Barton 
V.  MorriB,  10  Phlla.  (Pa.)  3«0,  1  Wkly 
NC  543;  Taylor  v.  Vincent,  12  Lea 
(Tenn.)  282,  285,  47  AmR  388;  Bffan 
V.  State,  (Tex  CrJ  88  SW  2781; 
Com.  V.  HiUer,  21  Pa.  Co.  183,  165; 
Com.  V.  Brinton,  14  Pa.  Co.  460,  461. 
[a]  "ManalMtavMr"  OlsUanlahaA. 
—(1)  "The  marked  distinction  be- 
tween a  manufacturer  and  a  mer- 
chant is  that  the  merchant,  or  deal- 
er, sells  to  earn  a  profit,  and  the 
manufacturer  sells  to  take  profit  al- 
ready earned.  He  must  buy  the  ma- 
terials out  of  which  to  make  his  fin- 
ished product,  and  he  must  sell  the 
product  of  his  factory  after  It  is  fin- 
ished. But  such  dealings -are  not  his 
occupation.  The  one  supplies  him 
with  the  materials  with  which  to 
pursue  it,  while  the  other  merely 
enables  him  to  take  the  profit 
earned."  Chattanooga  Plow  Cfo.  v. 
Hays.  12$  Tenn.  148,  156.  140  SW 
1068.  To  same  effect  New  Orleans 
V.  LeBlanc,  34  La.  Ann.  596,  597; 
Remy  v.  Healy,  161  Hlch.  266,  126 
NW  202,  203,  29  LRANS  139,  21  Ann 
Cas  74;  Taylor  v.  Vincent,  12  Lea 
(Tenn.)  285,  47  AmR  338.  (2)  The 
words  "merchants"  and  "dealers"  are 
generally  employed  to  designate  per- 
sons engaged  in  the  business  of  buy- 
ing and  selling  merchandise  or  other 
personal  property  in  the  usual  course 
of  trade;  the  word  "manufacturers" 
to  designate  those  engaged  in  the 
business  of  making  or  producing  ar- 
ticles for  use  or  sale.  Union  County 
Nat.  Bank  v.  Oxan  Lumber  Co.,  179 
Fed.  710.  716,  108  CCA  584.  (8) 
A  company  manufacturing  ice  which 
sells  nothing  but  its  own  product 
Is  not  a  dealer  within  the  meaning 
of  a  Texas  statute  Imposing  a  license 


V.  State,    (Tex.  Cr.)   68  S"W  278 

[b]  Butoher. — (1)  One  who  slaugh- 
ters and  cuts  up  animals  and  sells 
the  meat  as  food  is  not  a  dealer 
within  the  meaning  of  a  statute  re- 
quiring dealers  who  buy  and  sell 
goods,  etc.,  to  take  out  a  license. 
State  V.  Yearby,  82  N.  C.  661,  33 
AmR  694.  (2)  One  who  is  engaged 
in  the  business  of  butchering  lambs, 
calves,  and  sheep,  and  of  dressing 
poultry  at  his  slaughterhouse  on  his 
farm  and  shipping  the  same  to  com- 
n-.tsslon  men  and  retailers  In  Phila- 
delphia, but  who  does  not  sell  at 
retail  in  his  neighborhood,  and  has 
no  store  or  warehouse  apart  from 
his  place  of  butchering,  is  not  liable 
to  assessment  for  a  mercantile  state 
tax  as  a  dealer.  Com.  t.  Brinton, 
3  Pa.   IMet.   783. 

[c]  rannMr<— The  term  does  not 
Include  a  farmer  who  sells  the  prod- 
uct of  his  farms  In  the  public  mar- 
kets of  the  different  towns  and  oc- 
casionally sells  the  produce  of  other 
farms  in  his  neighborhood  Barton 
V.  Morris,  10  Phlla.  (Pa.)  860,  1 
WklyNC  648. 

[d]  A  BlnmlMC  who,  in  putting  In 
steam  ana  water  heating  apparatus 
buys  the  necessary  articles  and  ma- 
terials from  dealers  in  plumbing  ma- 
terials; works  himself,  employing 
other  plumbers  to  help;  gets  paid  by 
charging  for  the  labor  and  adding  a 
percentage  to  the  cost  of  the  ma- 
terial; has  no  place  of  business  but 
his  workshop,  and  does  not  do  busi- 
ness as  a  buyer  and  seller  is  not  a 


dealer  in  goods,  wares',  and  merchan' 
dise,  within  the  meaning  of  the  laws 
imposing  mercantile  license  taxes. 
"He  does  not  buy  to  sell  the  articles 
he  uses.  He  does  not  sell  them  in 
the  literal  sense  and  he  only  buys 
them  when  he  has  a  job  of  work  to 
do  for  which  he  requires  them.  As 
between  the  dealer  and  himself  he  is 
the  consumer.  He  needs  the  articles 
in  his  business.  He  puts  them  into 
the  buildings  putting  his  own  work 
upon  them,  but  when  they  are  placed 
there  they  are  not  in  the  same  shape 
as  when  he  received  them,  but  as  a 
compact  whole  composed  of  all  the 
materials  required  tor  the  purpose, 
no  matter  from  what  source  h^  ob- 
tained them."  Com.  v.  Qormly.  178 
Pa.    586.   689.   84  A  282. 

78.  Fltchtenbergv.  Atlanta,  126  Ga. 
«2,   54  SE  933. 

74.  Camp  v.  State,  81  Tex.  Cr. 
229.  231,  135  SW  146. 

75.  Com.  V.  Consolidated  Dressed 
Beef  Co..  245  Pa.  605,  608,  91  A 
1065,  AnnCasl917A  96*. 

76.  Saunders  v.  Rusaell,  10  Lea 
(Tenn.)  293.  297. 

77.  State  v.  Silverman,  75  N.  H. 
50,  52,  70  A  1076. 

78.  In  r«  Rheinstrom.  207  Fed. 
119,   136. 

7».  Blunt  V.  Walker,  11  Wis.  834, 
348,  78  AmD  709. 

[a]  Pxoflit  •■  aa  elements— In  re 
Delaware,  etc.,  C^nal  Co.,  8  Pa.  (Jo. 
496,   497. 

80.  In  re  Delaware,  etc.,  C!anal  Co., 
8  Pa.  Co.  496,  497. 

81.  In  re  Delaware,  etc.,  Canal 
Co.,  8  Pa.  Co.  496,  497. 

88.  Quinn  v.  Dimond,  72  Fed.  993, 
999,  19  CCA  336;  Graham  v.  State, 
71    Miss.    208,   209,    IS   S   883. 

[a]      Ks    stands    Immediately    " 


the  term  sometimes  is. applied  to  one  who  aaqnires, 
possesses,  handles,  and  sells  a  commodity,  whether 
he  has  bonght  it  to  sell  ag^ain  or  not;**  one  who 
trades,  buys,  or  sells ;'^  a  vendor  of  merchandise;** 
one  who  distributes;*'  a  keeper.** 

More  than  a  single  lale.  Although  a  man  com- 
mences to  be  a  dealer  from  the  moment  when  he 
{)uys  the  article  with  an  intention  to  sell  it  again,** 
the  term  implies  a  habitual  course  of  dealing,** 
and  usually  is  employed  to  designate  one  who  ma&es 
a  basiness  of  buying  and  selling;*'-  one  whose  busi- 
ness it  is  to  bny  and  sell,*'  as  a  merchant,  shop- 


tax  only  upon  dealers  in  Ice.     Sgan-I  tween  the  pvo* 

■    "  ~  (1)    and   depends  for   his   profit,   not 


upon  the  labor  he  bestows  on  his 
commodities,  but  upon  the  skill  and 
foresight  with  which  he  watches  the 
markets  (New  Orleans  v.  LeBlano,  34 
La.  Ann.  696;  Com.  v.  Vetterletn, 
214  Pa.  21,  68  A  192;  Norris  v.  Com., 
27  Pa.  494  [quot  In  re  Rheinstrom, 
207  Fed.  119;  Com.  v.  Gormly,  173  Pa. 
586,  34  A  282;  Com.  v.  Campbell,  83 
Pa.  380;  Com.  v.  Robb,  14  Pa.  Super. 
597;  Com.  v.  Davis.  11  Pa.  Dlst. 
427;  Com.  v.  HlUer.  7  Pa.  Dlst.  471; 
Com.  V.  Brinton,  3  Pa.  Dlst.  788;  Bar- 
ton v.'MorHs,  1  WklyNC  (Pa.)  548: 
Taylor  v.  Vincent,  80  Tenn.  282,  47 
AmR  338;  Bgan  v.  State,  (Tex.  Cr.) 
68  SW  273]),  (2)  selling  the  produce 
of  the  farm  or  the  factory,  and  know- 
ing when  to  buy  and  how  to  sell  the 
products  of  others  (Barton  v.  Morris, 
1  WklyNC  (Pa.)  648). 

83.  U.  S.  V.  Allen.  88  Fed.  786, 
737.  See  also  Chattanooga  Plow  C!o. 
V.  Hays.  125  Tenn.  148.  156.  140  SW 
1068  (where  it  was  said:  '"The  most 
restricted  definition  that  can  be  giv- 
en to  the  term  ...  is  one  who  takes 
prolit  In  the  distribution  of  goods 
and  wares  to  the  trade,  in  addition 
to  the  manufacturer's  profit"). 

[a]  Afcuney. — "In  order  to  consti- 
tute one  a  dealer,  so  as  to  subject 
him  to  the  penalty  Imposed  by  the 
statute  [In  reference  to  the  sale  of 
spirituous  liquors]  it  is  not  neces- 
sary, that  he  should  actually  do 
the  business  in  person,  or  even  that 
it  should  be  done  in  his  presence, 
or  by  his  express  command.    A  mer- 


chant, who  keeps  liquors  in  his  store 
for  sale,  and  clerks  to  deal  it  out  in 
common  with  other  commodities  kept 
for  sale,  is  equally  as  liable  for  sales 
made  by  such  clerks,  as  If  made  by 
him  In  person;  it  Is  a  dealing  by 
him."     State  v.  Dow,  21  Vt.  484,  487. 

84.  Texas  Co.  v.  Stephens,  100 
Tex.   628,  103  SW  481,   486. 

[a]  WKfiat  OB]y<— "What  is  meant 
by  a  dealer  in  this  Act  of  Parliament 
[an  excise  law]  T  I  am  of  opinion  that 
according  to  the  true  construction  of 
it  a  buyer  Is  a  dealer  for  this  purpose. 
This  bears  no  analogy  to  the  case  of 
bankrupts  within  the  bankrupt  laws; 
for  there  the  words  of  the  statutes 
are  'a  person  who  seeks  his  living  by 
buying  and  selling;'  therefore  to  con- 
stitute a  trader  within  those  Acts 
there  must  be  both  a  buying  and  sell* 
Ing.  But  here  the  words  are  In  the 
dlsjunetive,  'deal  In  or  aellj'  and  we 
cannot  vary  the  meaning  of  them  by 
construing  them  to  be  buying  and 
selling;  dealing  must  mean  some- 
thing which  does  not  Include  sell- 
ing."^ Rex  T.  Excilb  Corors.,  2  T.  R. 
38l,  886,  100  Reprint  205  (per  Buller, 

88.  Com.  V.  Campbell,  '33  Pa.  ISO. 
881;  Berks  County  *.  Bertolet,  II 
Fa.  522,  623  [quot  Com.  v.  Brinton, 
3  Pa.  Dlst.   783,   784]. 

86.  Com.  V.  Consolidated  Dressed 
Beef  Co.,  245  Pa.  606,  608,  91  A  1065, 
AnnCaal917A  966. 

[a]  nealar  la  milk.— Rev.  St.  II 
4200-4211,  -providing  that  no  dealer 
in  milk  shall  sell,  exchange,  or  de- 
liver or  have  in  his  custody  or  pos- 
session with  intent  to  sell,  milk  from 
which  the  cream  or  part  thereof  had 
been  removed,  unless  in  a  conspicu- 
ous place  on  the  vessel  from  which 
the  milk  is  sold  Is  placed  the  words 
"skimmed  milk,"  distinctly  marked, 
the  word  "dealer"  Includes  a  person 
who  sells  milk  obtained  from  his  own 
cows  as  well  as  one  who  buys  and 
sells  milk.  Guilder  v.  State,  26  Oh. 
Cir.    Ct.    221,    222. 

87.  Allen  V.  Sharp,  2  Bxch.  862, 
357,  154  Reprint  529  (per  Alderson, 
B.). 

88.  Hofheints  v.  State,  45  Tbx.  Cr. 
117,  119,  74  SW  810  (where  It  is  said: 
"The  words  'dealer*  and  "keeper*  ture 
synonymous,  and  in  the  manner  here 
used  mean  the  same  thing"). 

[a]  aztended  m— irtng. — "The  word 
'dealer*  generally  applies  to  one  who 
buys  and  sells, — a  trader.  But  where 
a  municipal  ordinance  declares  that 
'any  merchant,  billiard  table  or  ten  - 
pin  alley  keeper,  or  other  dealer,  who 
shall  keep  open  doors  on  the  Sabbath 
day,'  shall  be  subject  to  a  punishment 
prescribed,  the  word  'dealer;  Is  to  be 
construed  In  connection  with  the 
words  preceding  it.  So  construed,  >lt 
would  include  one  who  operated  a 
•"penny  arcade*  or  place  where  a 
number  of  machines  were  kept  for 
profit,  each  of  which,  by  a  mechani- 
cal arrangement,  exhibited  pictures 
to  a  person  who  dropped  a  penny 
Into  a  slot.'*  Fltchtenberg  v.  Atlan- 
ta, 126  Ga.  62,  54  SB  933. 

SS.  Rex  V.  Excise  Comrs.,  2  T.  R. 
381.   885,    100   Reprint   205. 

90u  State  v.  Barnes.  126  N.  C.  1063, 
1064,  35  SB  606. 

•1.  Quinn  V.  Dimond,  72  Fed.  993, 
999,  19  CCA  336;  Graham  v.  State, 
71  Miss.  208,  209,  IS  S  888. 

85.  State  V.  Roaenbaum.  80  (3aaa. 
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keeper,  or  broker  "* — a  trader  ;»*  one  who  makes 
successive  sales  as  a  business;'^  a  person  who  seeks 
his  living  by  buying  and  selling;'*  a  person  en- 
gaged in  the  business  of ,  buying  and  selling  mer- 
chandise or  other  personal  propterty  in  the  usual 
course  of  trade."'  As  importing  a  plurality  of  sales, 
the  term  as  used  in  revenue  and  license  statutes 
has  been  applied  to  dealers  and  chapmen,'^  dealers 
in  drugs  and  medicines,*"  dealers  in  fresh  meat,' 
dealers  in  intoxicating  liquors  and  spirits,'  dealers 
in  pistols,'  dealers  in  secondhand  goods,'*  and  deal- 
ers in  tobacco.°  But  while  a  single  sale  of  all  the 
merchandise  which   a  person  has  on  hand,  who  is 

327,    329.    68    A    250,    125    AmSR    121, 

15  LiRANS  288;  State  v.  Silverman, 
75  N.  H.  50.  52,  70  A  1078;  State  v. 
Cohen,  73  N.  H.  543,  544.  63  A  828, 
929  [clt  Century  D.];  Barton  v.  Mor- 
ris, 1  WklyNC  (Pa.)   643.  B44. 

•3.  State  V.  Rosenbaum,  80  Conn. 
327,    329,    68    A    260,    126   AmSR    121, 

16  LRANS  288. 

[a]  "B««l«r  in  ■•onzltiM.'t— Cald- 
well V.  Sioux  Falls  Stock  Yards  Co., 
242  U.  S.  169,  565.  37  SCt  224,  61 
L.  ed.  493;  Hall  v.  Gelser-Jones  Co., 
242  V.  B.  539.  549.  37  SCt  217.  218, 
fel,  L.  ed.  480,  L.RA1917F  514.  Ann 
Ca»1917C  643. 

[b]  "Konhwat"  d1rtlngTilili«a. — In 
construing  the  term  "merchant"  aa 
used  In  a  city  charter  and  In  a  stat- 
ute, the  court  said:  "It  does  not  fol- 
low that  because  a  merchant  Is  a 
dealer,  a  dealer  is  also  a  merchant. 
A  merchant  must  have  a  store,  stand, 
or  other  place  where  he  sells  bis 
goods.  A  dealer  need  not  have  such 
store,  stand,  or  pNice  to  keep  and  sell 
his  goods.  He  may  buy  and  sell  with- 
out such  aids  to  his  business.  A 
IMTchant,  under  the  definition,  is  not 
required  to  be  a  purchaser;  but  ths 
dealer  at  common  law,  is  both  a 
buyer  and  seller."  Kansas  City  v. 
Ferd  Helm  Brewing  Co.,  98  Mo.  A. 
690.  594,  73  SW  302. 

[c]  ■■niopkeei^T''  distliignlshefl.— 
"Dealer"  is  a  broader  term  than  shop- 
keeper, which  is  limited  to  one  who 
keeps  a  shop  for  the  sale  of  goods, 
one  who  sells  goods  In  the  shop  or 
by  retail,  in  distinction  from  a  mer- 
chant or  one  who  sells  by  wholesale. 
State  V.  Cohen,  73  N.  H.  643,  644,  <8 
A  928,   929. 

94.  State  v.  Rosenbaum;  80  Conn. 
327,  329.  68  A  250.  126  AmSR  121.  16 
LiRANS  288;  Fitchtenberg  v.  Atlan- 
ta. 126  Ga.  62.  54  SE  933;  SUte  v. 
Cohen.  73  N.  H.  54  3,  644,  63  A  928 
[clt  Century  D.];  State  v.  Barnes,  126 
N.  C.  1063,  1064,  35  SB  60S  (where 
it  is  said:  "Our  Revenue  Acts  ap- 
pear to  have  used  the  words  'dealer' 
and  'trader'  as  synonymous,  using 
sometimes  one  word  and  sometimes 
the  other,  and  they  have  been  held 
by  this  Court  in  State  v.  Yearby, 
82  N.  C.  561,  33  AmR  694"). 

96.     Overall  v.  Bezeau,  37  Mich.  606 


going  out  of  a  business  formerly,  carried  on  by  him, 
does  not  constitute  him  a  dealer,  yet  a  single  sale, 
if  accompanied  by  evidence  of  a  preparation  and 
readiness  by  the  vendor  to  make  other  sales,  will 
bring  him  within  the  meaning  of  the  term.' 

Principal  oocnpation.  It  has  been  held  in  some 
cases '  and  denied  in  others  *  that  a  person,  to  be  a 
dealer  in  a  particular  commodity,  must  he  princi- 
pally occupied  and  engaged  in  the  buying  and  sell- 
ing of  that  commodity. 

Dealer  in  antomobiles.  A  statutory  term  which 
includes'  every  person  who  is  engaged  in  the  busi- 
ness of  buying,   selling,   or  exchanging  motor  ve- 


[quot   Com.    V.   Silverman,    220   Mass. 
662,  565,  108  NE  358]. 

96.  Rex  V.  Excise  Comrs.  2  T.  R. 
881,   386.  100  Reprint  206.  . 

97.  Bnsign  v.  Coffelt,  102  Ark.  868. 
145  SW  231,  234. 

98.  Bx  p.  Herbert,  2  'Ves.  &  B. 
399,  400,  36  Reprint  370.  To  same 
effect  Merrlam  v.  Langdon.  10  Conn. 
460,  471.  See  also  Chapman  11  C.  J. 
p  288;  Hawkers  and  Peddlers  [21 
Cyc   865J. 

[a]  Bsl*  by  ssnil^l*. — A  dealer  in 
articles  of  merchandise,  within  a 
statute  defining  peddlers,  is  a  person 
making  a  business  of  selling  such 
merchandise,  and  does  not  include  a 
person  engaged  in  taking  orders  for 
merchandise  by  sample,  who  made  a 
single  sale  of  the  article,  and  deliv- 
ered the  sample  carried  by  him.  In 
re  Houston.  47  Fed.  639,  541.  14  LRA 
719. 

99.  State  V.  'Wells,  28  Mo.  S66.  566. 
1.     State  v.  (3arter,    129   N.   C.    560, 


662,  40  SB  11. 

a.  U.  S.  v.  Allen,  38  Fed.  736. 
737;  Overall  v.  Beseau,  37  Mich.  606; 
Archer  v.  State,  10  Tex.  A.  482, 
483. 

[a]  A  bansvolmt  asaooiatfoB 
which  sold  to  its  members  tickets 
entitling  the  holder,  at  a  Splenic  of 
the  association,  to  a  glass  of  beer  or 
other  refreshment,  was  held  to  be  a 
dealer  within  the  United  States  rev- 
enue laws,  which  define  a  dealer  in 
malt  liquors  as  one  who  sells  or 
otTers  for  sale  in  less  quantities  than 
Ave  gallons  at  one  time,  where  he 
does  not  deal  in  spirituous  liquors. 
U.  S.  V.  GiUer,  54  Fed.  656,  658. 

[b]  A  distlllsr  or  reoUflar  is  not 
a  dealer  in  spirits,  within  6  Geo.  IV 
c  80  J  124,  prohibiting  any  dealer  in 
spirits  from  sending  out  or  selling 
spirits  of  a  certain  grade.  Wetherell 
V.  Jones,  3  B.  &  Ad.  221,  23  BCL  104, 
110   Reprint    82. 

3.  Graham  v.  State.  71  Miss.  208, 
£10.  IS  S  883. 

4.  Lasley  v.  D.  of  C,  14  App.  (D. 
C.)  407,  408  (dealer  In  secondhand 
bicycles).  But  compare  Eastman  v. 
Chicago,  79  111.  178.  179  (where  under 
an  ordinance  which  required  dealers 
in  secondhand  goods  to  procure  a 
license,  and  which  declared  that  "any 
person  who  keeps  a  store,  ofnce.  or 
place  of  business,  for  the  purchase 
or  sale  of  secondhand  clothing,  or 
garments  of/  any  kind,  or  second- 
hand goods,  wares  or  merchandise," 
was  a  dealer  in  secondhand  goods,  it 
was  held  that  booksellers  dealing  in 
such  stock  as  is  usually  kept  in  a 
retail  bookstore  who  buy  and  sell, 
ip  connection  with  their  own  busi- 
ness, and  incidental  thereto,  second- 
band  books,  are  not  "dealers  in  sec- 
ondhand goods,"  within  the  meaning 
of  the  ordinance). 

6w  Carter  v.  State,  44  Ala.  29. 
30. 

6.  Goodwin  V.  Clark,  65  Me.  280, 
284. 

T.    See   cases   infra  this  note. 

[a]  Thus  a  person  has  been  held 
to  be  a  dealer  in  splritaous,  etc., 
liquors,  although  he  engaged  in  the 
general  merchandise  business,  and 
sold  whiskey  as  a  minor  part  of  his 
business  rather  to  accommodate  his 
regular    customers     than     to    derive 

?roflt.     Koopman  v.  State,  61  Ala.  70. 
1:  Weil  V.  State.  52  Ala..  19,  21. 

[b]  '  A  practtclng  physioiaii  who 
"keeps  on  hand  intoxicating  drinks  or 
liquors  for  the  purpose  of  sale  or 
profit"  may  be  deemed  a  "dealer"  in 
such  drinks,  within  the  meaning  of 
the  term  as  used  in  a  statute  forbid- 
ding dealei;s  in  intoxicating  drinks 
and  liquors  to  sell  or  to  give  the 
same  to  unmarried  minors,  knowing 
them  to  be  such.  State  v.  McBrayer, 
98   N.  C.   619.   621,   2   SE   755. 

8.  Com.  V.  PottsvlUe  Iron,  etc, 
Co.,  157  Pa.  600.  27  A  371,  22  LRA 
228  (where  it  was  held  that  a  manu- 
facturing corporation  might  sell  Us 
own  products  at  Its  factory,  or  send 
them  to  a  commission  merchant  to 
sell,  without  being  liable  to  the  mer- 
cantile license  tax;  but  if  the  com- 
pany kept  a  store  or  warehouse  where 
it  sold  goods  manufactured  by  others 
as  well   as   those   made  by  itself.   It 


was  liable  to  assessment  as  a  deal- 
er). 

[a]  Xhos  a  general  dry-goods  mer- 
chant who  has  tobacco  in  small  quan- 
tities, and  by  way  of  variety  sells 
it  by  the  plug,  is  not  a  dealer  in 
that  article,  (jarter  v.  State,  44  Ala. 
29    3i 

'[b]  Saalsr  la  pistOIa, — In  constru- 
ing the  term  as  used  In  a  statute 
providing  that  dealers  in  pistols  shall 
pay  a  privilege  tax  of  one  hundred 
dollars,  the  court  said:  "He  [ths 
defendant]  was  not  engaged  in  buy- 
ing and  selling  pistols,  so  far  as  the 
transcript  discloses  the  facts.  He 
was  a  licensed  pawnbroker,  and,  as 
an  incident,  a  solitary  incident,  to 
that  business,  he  took  a  pistol  In 
pledge  for  repayment  of  a  small  sum 
loaned  his  customer,  The  loan  not 
having  been  repaid  at  its  maturity, 
he  sold  the  pledge;  he  resorted  to 
his  security  for  payment  of  his  debt, 
and  in  this  he  committed  no  otTense 
May  one  not  sell  a  pistol  which,  for 
any  reason,  he  may  wish  to  dispose 
of  without  subjecting  himself  to  the 
penalty  denounced  against  unlicensed 
dealers  in  pistols — ^persons  engaged 
in  the  business  of  buying  and  selling 
pistols?  May  not  a  man  lend  hie 
neighbor  a  dollar,  and  take  a  pistol 
in  pledge  for  repayment  of  his  loan? 
And  may  be  not  lawfully  dispose  of 
the  pledge  In  order  to  repay  himself, 
if  necessary?  A  fortiori,  may  not  the 
licensed  pawnbroker,  in  a  solitary  in- 
stance, and  as  an  incident  in  the  man- 
agement of  his  business,  do  the  same 
thing?"  Graham  v.  State,  71  Uiss. 
208,    210,    13    S   883. 

[c]  Ths  tana  "Iniabar  daalar,"  in 
the  Revenue  Act '  (1899)  e  11  {  58, 
implies  a  habitual  course  of  dealing 
In  lumber,  and  does  not  apply  to  one 
engaged  In  general  merchandise  who 
as  occasion  requires  takes  lumber  or 
shingles  in  payment  of  a  debt,  or  In 
exchange  for  goods  which  he  keeps 
for  sale.  State  v.  Barnes,  126  N.  C. 
1063,  1064,  35  SE  605. 


[d]    «A  'daalar  la  oroM  i   

olaea'  is  a  merchant  within  the  mean- 
ing of  the  first  section  of  this  law 
[licensing  merchants],  and  he  deals 
in  these  articles  under  bis  general 
license  as  a  merchant.  The  mer- 
chant Is  prohibited  from  selling  in- 
toxicating liquors  in  quantities  under 
a  gallon;  but  the  dealer  in  drugs  and 
medicines,  although  he  is  also  a  mer- 
chant, and  in  fact  may  be  engaged  in 
selling  a  great  variety  of  articles  of 
merchandise  besides  drugs  and  medi- 
cines. Is  however  allowed  to  sell 
these  Intoxicating  liquors,  providod 
they  are  used  only  for  medical  pur- 
poses. The  law  is  obscure,  and  no 
mode  is  specified  by  which  the  dealer 
is  to  be  satisfied  of  the  purpose  to 
which  the  liquor  sold  Is  to  be  applied. 
But  as  It  Is  manifest  that  the  inten- 
tion of  the  act  is  to  make  a  distinc- 
tion between  merchants  and  dealers 
in  drugs  and  medicines  In  reference 
to  the  power  of  retailing  spirituous 
and  vinous  liquors,  and  as  a  mer- 
chant is  not  necesssarily  a  dealer  in 
drugs  and  medicines,  although  the 
latter  Is  necessary  (under  the  deflnl- 
tioh  of  the  act)  a  merchant,  we  sup- 
pose the  proper  mark  of  distinction 
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faieles,  on  eommission  or  othexwise,  and  every  per- 
son who  lets  for  hire  two  or  more  motor  vehicles.' 

Tranaieiit  or  itinerant  dealer.  One  who  travels 
from  plAce  to  plaee,  while  engaged  in  his  business 
of  selling." 

DEALEK'S  TALK.  A  mere  afiSrmation  or  ex- 
pression of  opinion;'^  the  mere  language  of  com- 
mendation by  which  the  seller  seeks  to  enhance  the 
price  of  his  goods.^*  • 

DEALZNO.^^ 

Dealing  at  arm's  length.  A  term  which  has  been 
said  to  have  a  meaning  that  even  the  wayfarer  will 
recognize.'* 

Dealing  in  fntnres.  Wagering  contracts  in  re- 
gard to  the  future  market  value  of  stocks."  The 
term  is  popularly  used  to  express  the  idea  of  deal- 
ing in  commodities  for  future  delivery;'*  but  it  has 
acquired  the  signification  of  a  mere  speculation  upon . 
chances,  where  the  grain,  cotton,  or  stocks  dealt 
in  exists  only  in  imagination,  and  where  no  delivery 
is  contemplated,  but  the  parties  expect  to  settle 
a{>on  the  difference  in  the  market,'^  or  where  one 
person  agrees  to  sell  te  commodity  at  a  certain  time 
in  the  future  for  a  certain  price,  the  other  party 
agreeing  to  pay  such  price,  with  knowledge  that 
the  first  party  has  none  of  the  commodity  to  deliver 
at  the  time,  but  with  the  understanding  that  when 
the  time  arrives  for  delivery  settlement  is,  to  be 
had  in  differences,  the  purported  buyer  to  pay  the 
difference  between  the  market  price  and  the  agreed 
price  if  the  market  price  is  less  than  the  agreed  price, 
and  the  purported  seller  to  pay  such  cUfferenee  if 


the  market  price  is  higher  than  the  agreed  priee.** 

Dealing  in  grain.  A  term  the  meaning  of  which 
varies  with  the  place  in  which  it  is  used,'*  and 
which  may  signify  selling  grain  on  eommission,'"  or 
dealing  in  grain  on  hand  for  present  delivery  for 
cash  or  on  credit,  or  dealing  -in  futures  by  means 
of  contracts  of  sale  or  purchase  for  purposes  of 
speculating  upon  the  course  of  the  market.''  - 

Dealing  together.  A  statutory  phrase  whieh  has 
been  held  to  be  synonymous  with  "mutual  debts," 
and  ' '  indebted  to  each  other. ' '  '* 

DE  ALLOOATIONE  FAOIENDA.  A  writ  for 
making  an  allowanee.'* 

DEALT  WITH.  Where  a  eonsequenee  follows 
on  an  allied  offense  being  "dealt  with"  by  a  eom- 
petent  tribunal,  that  provision  does  not  only  ap- 
ply when  there  has  been  a  conviction,  it  equally  ap- 
plies if  the  charge  is  dismissed.** 

DE  ANKO  BISSEXTIU.  Of  the  biasextUe  or 
leap  year." 

DE  ANNUA  PENSIONS.  A  writ  of  annual  pen- 
sion.*'   

DE  ANNUO  SEDDITU.    A  writ  of  annuity.*^ 
.  DEAN  OF  ASCHES.    The  chief  judicial  oflQcer 
or  "official  principal"  of  the  Archbishop  of  Can- 
terbury.** 

DE  APOSTATA  CAPIENDO.  A  writ  for  tak- 
ing an  apostate.*' 

DE  AS^XTEATIONE  PACTA.  LiteraUy  "Of 
arbitration  had. "  '•  A  writ  formerly  used  when 
an  action  was  brought  for  a  cause  which  had  been 
settled  by  arbitration." 


to  be  found  in  the  main  and  princi- 
pal and  leading  business  of  the  deal- 
er. A  person  who,  under  a  mer- 
chant's license,  is  principally  engagred 
in  sellingr  druas  and  medicines,  al- 
though incidentally  admitting  into 
his  store  articles  not  strictly  falling 
under  the  denomination  of  drugs  or 
medicines,  would  be,  we  suppose, 
within  the  protection  of  this  section, 
and  privileged  to  sell  liquors  in  any 
quantities  for  medical  purposes.  A 
merchant,  however,  whose  principal 
dealing  was  in  dr^ goods,  groceries, 
provisions,  etc.,  although,  as'  is  very 
commonly  the  case  in  country  stores, 
keeping  a  small  assortment  of  drugs 
(or  the  convenience  of  his  customers, 
would  not,  we  apprehend,  be  al- 
lowed to  sell  spirituous  liquors,  ex- 
cept in  the  quantities  permitted  un- 
der the  law,  to  merchants."  State  v. 
Wells,   28    Mo.   566,    566.  i 

9.  Ma'tas.  St.  (1909)  c  534  i  4 
[quot  Oould  V.  Elder,  219  Mass.  S96, 
397,   107  NE  59]. 

10.  Shltr  V.  State,  84  Ala.  464, 
457,  4  S  419.  See  also  Hawkers  and 
Peddlers  [21  Cyc  384]. 

11.  Com.  V.  Jackson,  132  Mass.  16. 
la.    Com.  V.  Jackson,  132  Mass.  IC. 

See  also  Fraud  [20  Cyc  53];  Sales 
[35  Cyc  690];  Vendor  and  Purchaser 
[39    Cyc    1270]. 

13.  See  Deal  ante  p  1153;  Dealer 
ante  p    1164. 

[a]  "Oonx**  of  trad*  and  daallv." 
— Harwood  v.  Lomas,  11  East  127, 
12S.  103  Reprint  952. 

[b]  SmUiw  la  railroad  tlokau. — 
.State  V.  Ray,  109  N.  C.  736,  738,  14 
SB  83,  14  LRA  529  note. 

[c]  "SaaUar"  or  "traaaaetloa.''— 
Brewln  v.  Short,  5  E.  &  B.  227,  238, 
85  ECL.  227.  119  Reprint  466. 

[d]  "Saallnr  with  any  yropwty, 
ManoB,  or  peraos." — ^A  statutory 
phrase  which  'contemplates  a  dealing 
with  the  person,  if  not  Judicially  at 
least  directly,  and  not  merely  inci- 
dentally and  as  a  means  to  some  ul- 
terior end  which  does  not  concern 
the  person."  Kelly  v.  Denniston,  13 
R.  I.  128. 

[e]  A  gmtaUh—  ordar,  attaching 
a   debt   due  to  a  bankrupt.   Is  not  a 


"dealing"  with  the  bankrupt  within 
Bankr.  Act.  (1869)  i  94.  Ex  p.  Fil- 
lers, 17  Ch.  D.  <eS,  664. 

14.  Williams  v.  Johnston,  194  Mo. 
A.  242,  248,  186  SW  1163  (where  it 
was  said:  "It  does  not  mean  to  use 
one  arm  in  the  capacity  of  a,  protect- 
ing agency  and  the  other  to  reap  the 
benefits  due  the  strong-armed  pur- 
chaser. St.  Matthew  was  speaking 
of  alms,  not  agency,  when  he  wrote, 
'let  not  thy  left  hand  know  what  thy 
right  hand  doeth'  "). 

16.  Maurer  v.  King,  127  Cal.  114. 
118,  69  P  290. 

[a]  Thaaa  oontxaota  taft*  vaxtoaa 
forma,  one  of  them  being  margin 
sales.  Others  are  variously  called 
by  brokers  "puts,"  "calls,"  "options," 
etc.  In  all  cases  the  customer  (if  the 
deal  is  with  a  broker)  pays  and  risks 
something  for  the  purpose  of  secur- 
ing a  profit  from  an  expected  rise 
In  the  market  value  of  stocks.  Often 
no  actual  purchase  is  contemplated, 
but  settlements  are  made  according 
to  market  rates.  Maurer  v.  King, 
127  Cal.  114.  118,  59  P  290;  Sheehy 
V.  Shlnn,  103  Cal.  325,  37  P  393. 

le.     Hentz   V.   Boos,   8   Qa.   A   877, 

581,  70  SE  108. 

17.  Fortenbury  v.  State,  47  Ark. 
188,    192.    14    SW   462. 

18.  H^ntz    V.   Boos,    8    Oa.   A.    577, 

582,  70  SE  108.  See  generally  Gam- 
ing  [20  Cyc  873]. 

19.  Irwin  V.  Williar,  110  U.  S. 
499,   506,   4   set  160.  28  L.  ed.  226. 

[a]     Tha  term  la  sot  a  tachnlcal 


oaa  from  which  a  court  can  properly 
infer,  as  a  matter  of  law,  authority 
to  bind  the  firm  in  every  case  Irre- 
spective of  Its  circumstances;  and  if, 
by  usage,  it  has  acquired  a  fixed  and 
dieflnite  meaning,  as  a  word  of  art  in 
trade,  that  is  a  matter  of  fact  to 
be  established  by  proof  and  found 
by  a  Jury.  Irwin  v.  Williar,  110 
U.  S.  499,  606,  4  SCt  160,  28  L.  ed. 
225. 

ao.  aark  V.  Britton,  76  N.  H.  <4, 
65,  79  A  494. 

ai.  Irwin  V.  Winiar,  110  U.  S.  499, 
506.  4  SCt  160,  28  L.  ed.  225. 

aa.  Pate  v.  Gray,  18  F.  Cas.  No. 
10.794a,    Hempst.    155.    157    [dt   Gor- 


don T.  Bowne,  3  Jo^s.  <N.  T.)  160. 
166],  -         \ 

83.  Black  L.  D.  (where  it  la  de- 
scribed as  "an  old  writ  directed  to 
the  lord  treasurer  and  barons  of  the 
exchequer,  for  allowing  certain  offi- 
cers (as  collectors  of  customs)  In 
their  accounts  certain  payments  made 
by   them"). 

94.  Stroud  Jud.  D.  [olt  Ex  p. 
Brown,  37  Sol.  J.  27]. 

as.  Black  L.  D.  [clt  1  Reeve  Eng. 
L..  p  266]  (where  it  is  said  to  ba 
"the  title  of  a  statute  passed  In  the 
twenty-first  year  of  Henry  III.,  which 
in  fact,  however,  i^  nothing  more 
than  a  sort  of  writ  or  direction  to 
the  Justices  of  the  bench,  instruot- 
Ing  them  how  the  extraordinary  day 
in  the  leap  year  was  to  be  reokoned 
in  cases  where  persona  had  a  day 
to  appear  at  the  distance  of  a  year, 
as  on  the  essoin  de  malo  lecti,  and 
the  like.  It  Was  thereby  directed 
that  the  additional  day  should,  to- 
gether with  that  which  went  before, 
be  reckoned  only  as  one,  and  ao, 
of  course^  within  the  preceding 
year"). 

ae.  Black  L.  D.  (whera  It  la  re- 
ferred to  as  "an  ancient  writ  by 
which  the  king,  having  a  yearly 
pension  due  him  out  of  an  abbey 
or  priory  for  any  of  his  chaplains, 
demanded  the  same  of  the  abbot  or 
prior,  for  the  person  named  in  the 
writ"). 

97.  BurrlH  L.  D.  [clt  2  Reeves 
Hist.  Bng.,li.  p  258].  See  also  Black 
L.  D.  (where  it  is  referred  to  as  "a 
writ  to  recover  an  annuity,  no  mat- 
ter how  payable,  in  goods  or  mon- 
ey"). 

B8.  Sweet  It.  D.  See  Court  of 
Arches  15  C.  J.  p  686.  ' 

39.  Black  L.  D.  (where  the  writ  Is 
described  as  one  "which  anciently  lay 
against  one  who,  having  entered  and 
professed  some  order  of  religion,  left 
it  and  wandered  up  and  down  the 
country,  contrary  to  the  rules  of  his 
order,  commanding  the  sheriff  to  ap- 
prehend him  and  deliver  him  aaaw 
to    his   abbot    or    prior«^. -^  —  X  ^^ 

30.  Black  L.  D.  *~-' 

31.  Black  L.  D. 
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DE.AESESTANDIS  BONIS  K£  DISSIPEKTUB. 

An  old  writ  which  lay  to  seize  goods  in  the  hands 
of  a  party  during  the  pendeney  of  a  suit,  to  pre- 
Tont  their  being  made  away  with.*^ 

DE  ABSESTANDO  IPSUM  QUI  PECUinAM 
SEOEPir.  A  writ  -which  lay  for  the  arrest  of  one 
who  had  taken  the  king's  money  to  serve  in  the 
war,  and  hid  himself  to  escape  going.^* 

DEAB  SIB.  A  term  which,  at  the  commence- 
ment of  a  letter  sent  to, one  of  the  contracting  par- 


ties and  containing  the  terms  of  a  contract,  will  be 
read  as  the  name  of  that  party  so  as  to  be  a  good 
note  of  the  contract. if  the  letter  is  inclosed  in  an 
envelope  addressed  to  such  party.'* 

DE  ASPOBTATIS.BELIOIOSOBUH.  Concern- 
ing the  property  of  religious  persons  carried  away." 

DE  ASSISA  PBOBOGANDA.  LiteraUy  "For 
proroguing  assise."  A  writ  to  put  off  an  assise, 
issuing  to  the  justices,  where  one  of  the  parties 
is  engaged  in  the  service  of  the  king.'* 


aa.     Black  L.  D. 

33.  Black  L.  D. 

34.  Stroud  Jud.  D.    [clt  Pearce  v. 
aardner,  [1897]  1  Q.  B.  688]. 


36.  Black  L..  D.  (wltere  It  Is  said 
to  be  "the  title  of  the  statute  36 
Edward  I.  passed  to  check  the  abuses 
of  clerical  possessions,  one  of  which 


was  the  waste  they  suffered  by  belnc 
drained  into  foreigm  countries"). 
36.     Black  L.  D.    ' 


For 
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L  DEFINITION  [sub-analysis  p  1159] 
n.  EVIDENO£  OF  DEATH  AND  SUSVIVOESHIP  [sub-analysis  p  1159] 

m.  ACTIONS  FOB  CAUSINO  DEATH  [sub-analysis  p'll59] 

I 

■UB-AVA&TSn 

I.  DEFINITION  [M]  p  1165 

n.  EVIDENOE  OF  DEATH  AND  ST7EVIVOB8HIP  [H  2-35]  p  1165 

A.  As  to  Death  [$4  2-31]  p  1165 

1.  Presumption  of  Continuance  of  Life  [44  2-4]  p  1165 

a.  Rule  Stated  [4  2]  p  1165 

b.  A  Presumption  of  Fact   [4  3]  p  1166  ^ 

c.  Conflicting  Presumptions  [4  4]  p  1166 

2.  Presumption  of  Death  Arising  from  Absence  [44  "5-19]  p  1166 

a.  In  General  [4  5]  p  116j6 
'    •     b.  Length  of  Absence  [44  6-8]  p  1167 

(1)  Usual  Period  [4  6]  p  1167 

(2)  Abridgment  of  Period  [4  7]  p  1169 

(3)  Time  from  Which  Period  Runs  [4  8]  p  1170  ^ 

c.  Absence  from  Residence  [4  9]  P  1170  - 

d.  Absence  from  State  or  Country  [4  10]  p  1170 

e.  Efforts  to  Find  [4  11]  p  1171 

f.  Who  Must  Have  Been  without  Tidings  [4  12]   p  1172 

g.  Presumption   Rebuttable    [44  13-15]  p  1172 

(1)  In  General  [4  13]  p  1172 

(2)  Evidence  in  Rebuttal  [4  14]  p  1173 

(3)  Question  for  Jury  [4  15]  p  1173 

h.  To  Whom  Presumption  Applies   [4  16]  p  1173 

i.    Burden  of  Proof  as  to  Lack  of  Tidings  [4  17]  p  1174 

j.  Time  of  Death  [4  18],  p  1174 

k.  When  Presumption  Does  Not  Arise  [4  19]  p  1175  ' 

3.  Evidence  as  to  Fact  of  Death  [44  20-30]  p  1176 

a.  In  General  [4  20]  p  1176 
'  b.  Circumstantial  Evidence  [4  21]  p  1176  I 

c.  Hearsay  Evidence   [4  2^]   p  1176 

d.  Report  and  General  Belief  [4  23]  p  1177 

e.  Administration  on  Estate  [4  24]   p  1177 

f.  Entries  in  Family  Bible  [4  25]   p  1178 

g.  Recital  in  Deed  [4  26]  p  1178 

h.  JRec<(<i2  in  Ancient  Document  [4  27]  p  1178 
i.    Coroner's  Inquest  [4  28]  p  1178 
j.  Death  Certificate  or  Record  [4  29]  p  1178 
k.  Sufficiency  of  Evidence  [4  30]  p  1178 

4.  Evidence  as  to  Time  of  Death  [4  31]  p  1178 

B.  As  to  Survivorship  [44  32-35]  p  1179 

1.  Presumptions  [4  32]  p  1179 

2.  Evidence    [44  33-35]  p  1180 

a.  In  General  [4  33]  p  1180 

b.  Recital  in  Order  of  Probate  Court  [4  34]  p  1181 
e.  Opinion  Evidence  [4  35]  p  1181 

in.  ACTIONS  FOR  OAUSINO  DEATH  [44  36-260]  p  1181 
A.  Right  of  Action  [44  36-43]   p  1181 

1.  At  Common  Law  [4  36]   p  1181 

2.  Under  Statutes  [44.  37-43]  p  1184 

a.  In  General  [4  37]   p  1184 
•  b.  Lord  Campbell's  Act  and  Statutes  of  Like  Type  [4  38]  p  1184 /^^^^T^ 

•Author  of  "Contempt"  1«  C.  J.  1,  "Coyenanta"  15  C.  J.  p  1204.  ••Curtoay"  ante  p  41«. 

For  lata*  eaaaa,  daratopaiaBtB  and  ekaafaa  in  the  law  aee  oumnlativ*  Annotatlona,  aame  title,  pave  and  note  number. 
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,  c.  Survival  Statutes  [J  89]  p  1186 

d.  Statutes  Limited  to  Particular  Classes  of  Cases  [J  40]  p  1188 

e.  Constitutionality  of  Statutes  [J  41]   p  1192 

f.  Amendment  and  Repeal  of  Statutes  [J  42]  p  1192 

g.  Construction  of  Statutes  [i  43]  p  1193 

B.  Conditions  Precedent  [H  44-46]  p  1195 

1.  In  General  [$  44]  p  1195 

2.  Notice  of  Claim  [^  45]  p  1196 

3.  Criminal  Prosecution   [j  46]  p  1197 

C.  Grounds  of  Action  [5$  47-57]   p  1197 

1.  In  General  [4  47]  p  1197 

2.  Instantaneous  and  Deferred  Death  [$  48]  p  1197 

3.  Act  or  Omission  Causing  Death  [$}  49-55]  p  1199 

a.  In  General  [S  49]  P  1199 
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1.  In  General  [4  89]  p  1240 
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OBoas  ta: 

Abatement,  by  death,  of  action  or  proceedlnc: 

Generally  see  Abatement  aad  BwvlTal  {  247  et  seq. 
Appeal  see  Appeal  and  Brror  {   974>:  OiiuJaal  X»w 

i    3361. 
Bastardy  proceeding  see  Baatavda  {  70. 
Abortion  : 

Generally  see  Abortion  1  C.  J.  p  307. 
Resulting  in  death  of  woman  or  child  see  Abottloa  1 12. 
Accidental  death  iek  Aoddent  Xnanranoa  1  C.  J.  p  397; 

Komlotd*  [21  Cyc  831]. 
Acquiring   domicile   after   death   of  father  or   husband 

see  nomloUa  [14  Cyc  844], 
Action  for  death  against: 

Liquor  seller  see  IBtozioatlar  UvK>n  [23  Cyc  313]. 
Receiver  of  railroad  see  Xallroada  [33  Cyc  720]. 
Administration  of  decedent's  estate: 

Generally  see  Bzacntoia  and  Adnlalatraton  [18  Cyc 

1]. 
Death  as  prerequisite  see  ■zeontois  and  Aflmlnlrtra- 
tora  ri8  Cyc  66]. 
Admiralty  lu'rlsdlctlon   see  Admiralty    li    126,    127. 
Arrest  of  defendant  see  Azrest  }  93. 
Assault  with  Intent  to  kill  see  Xomloiae  [21  Cyc  778]. 
Attempt  or  solicitation   to  kill  see  Eomlola*  [21  Cyc 

776]. 
Causing  death  as  crime  see  MoxaUU*  [21  Cyc  646]. 
Civil  death  see  Oonvlota  I  7. 

Competency  of  person  to  testify  as  to  privileged  com- 
munication on  death  of  person  see  WttnasM*  [49  Cyc 
2404]. 
Concealment  of  death  of  child  see  Oonoealmeat  of  Birth 

or  BMtth  12  C.  J.  p  377. 
Contract  to  pay  after  death,  accrual  of  action  on  see 

Umltattoaa  of  Aotlona  J2S  Cyc  1074]. 
Coroner  see  Ooromam  13  C.  J.  p  1239. 
Damages  for  personal  Injuries  see  Baaac««  I  181. 
Dead  body  see  Bead  Bodies  17  C.  J.  p  1136. 
Death  caused  by  benefldary  see  Vatnal  Benefit  Xnsnr- 

•BO*  [29  Cyc  142]. 
Death  of:  /  ■ 

Accused  see  Oilmlnal  Jjaw  i  3361. 
Administrator  see  Bxecntora  and  Admlnlatt«t«na  [18 

Cyc   148]. 
Animal  replevied  see  Baplevln,  [34  Cyc   1567].  . 
Annuitant  see  Annultlss  ti    13,    14,   36. 
Appellant  see  Appeal  and  Error  t{  976,  976;  Orlmlsal 

X«w  t    3361. 
Appellee  see  Apjwal  and  Brror  I  977. 
Appointee  of  power  see  Powers  [31  Cyc  1141]. 
Arbitrator  see  AiUtration  and  Award  I   167. 
Assignee   see   AssUrnmenta   for   Benefit   of   OrsdHom 

f  183. 
Asalgnor   see    Aasignniaifts    {    182;    Assignments   for 

IMnafit  of  Oredlton  S  183. 
Attorney   see   Attorney  and  OUsnt   {|    118.   187,   298; 

Oomtinaanoes    {    58. 
Bailee   see   Ballntents   ii    103.   104. 
Bailor  see  Bailments  i   103. 
Bankrupt  see  Baskraptoy  i  33. 
Bastard  see  Bastards   Si   50,   70. 

Beneficiary    see    Kxecutors    and    Administrators    [18 

Cyc   396];   £lfa  Xnsttrano*   [25   Cyc   896];   Kntlial 

Benefit  Znsnrano*  [29  Cyc  157];  Powsrs  [31  Cyc 

1052];  Wills    [40  Cyc  1499]. 

Candidate  see  Elections  [15  Cyc  330]. 

Claimant  df  town  site  see  PnMlo  X«Bds  [32  Cyc  834]. 

Client  see  Amlona  Curls  I  8;  Attontey  and  OliMtt  I 

188;  Untnaaswi   [40  Cyc  2405]. 
Co-maker  of  note  see  Bills  and  Botes  {   967. 
Conspirator  sec  Oonapdraoy  }   236. 
Corporation  see  Corporations  [10  Cyc  1270  et  seq]. 
Creditor,  presumption   of   payment   see  Fsymsst   [80 

Cyc  1280].  .    • 

Curator  ad  hoc  see  Abssntaes  8  39. 

Debtor  see  Assignments  for  Beasflt  of  Creditors  S  183; 

Attaotunent   I   727;   BaU   ii   78,   330;   Banltruptoy 

i  33;  BxeotttloBS  [17  Cyc  991];  Oaralsbment  [20 

Cyc  1129];  SiMrUrs  and  OonstaUes  [36  Cyc  1682]. 

Depositor  see  Banks  and  Banking  ti   369,    430,   917; 

Ssposttailes  i  15.  .  ^_       _„   ^ 

Deputtr  sheriff  see  ShacUTs  and  OonstaUas   [35  Cyc 

1547). 
Devisee  or  legatee  see  Wills  [40  Cyc  1499.  1500]. 
Donee  see  Qlfts  [20  Cyc  1244];  Powers  [31  Cyc  1052]. 
Donor  see  OUts  [20  Cyc  1211,  1228];  Powers  [31  Cyc 
1052].  .        .    ... 

Drawer  of  check  see  Banks  sad  Banking  i  430. 
Bntryman  see  Pnbllo  Kands  [32  Cyc  834.  1083). 
Elxecutor  see  Exeontors  and  Administrators   [18  Cyc 

148]. 
Fcetus  see  Abortion  i  25. 

Former  owner  see  AdTsrss  Possession  i  179. 
Governor    see    States    [36    Cyc    855]. 
Grantor  see  Bseda  ii   113.  114.  115,  122;  Powsrs   [81 

Cyc  1062). 
Guarantor  see  Onarantr  [20  Cyc  1480  et  seq]. 
Homesteader  see  Pnbllo  Kands  [32  Cyc  834]. 
Homestead  owner  see  Komastsads  [21  Cyc  662). 
Husband  bee  BlToros  [14  Cyc  788] ;  Sower  [14  Cyc 
896]. 


IVCBB       • 

Death  of: — Continued 

Insane  person  see  nisana  Pannns  [22  Cyc  1127], 
Insured  see  Aooldant  Insiirano*  !  179;  Ufa  lasuaae* 
[25  Cyc  874];  MaSaal  Banefit  Xnanranos  [29  Crc 
138]. 
Joint  agent  see  Principal  aad  Agant  [31  Cyc  131!!). 
Joint  purchaser  see  Tandor  and  Porehaser  [»  Cyc 

1556]. 
Joint  trustee  see  Tmsts  (39  Cyc  308). 
Judgment  debtor  see  Bsaowtions  [17  Cyc  991.  1141]: 

JVdgmants    [23    Cyc    739,    1396). 
Landlord  see  landlord  and  Taaaat  [24  Cyc  1340, 11871. 
Licensee  see  Patanta  [30  Cyc  962). 
Life  tenant  see   Estates    [16   Cyc   640,   644). 
Lunatic  see  msana  Parsons   [22  Cyc  1127]. 
■     Maker  of  note  see  Bills  and  Betas  {{  337,  967. 
Master  see  Apprantiess   i   164;  Waster  aad  aetrast 

[26  <^c  985]. 
Member  of  building  and  loan  society  see  Bnlldlaff  aad. 

loan  Boolatlaa   i   25. 
Member   of   unincorporated    association    see    ftftr'a- 

tions  !  16. 
Mortgagor  see  Mortgagas  [27  Cyc  1468]. 
Obligor  see  Bonds  !  160. 
Partner   see  Attomay  and   ClisBt    ii    118.   187,  298: 

PartnarsUp  [30  Cyc   620  et  seq,  663]. 
Party  to  action: 

After   Judgment   and    before    execution   aee  Xxsea- 

tlons    [17   Cyc    991]. 
Divesting  court  of  Jurisdiction  see  -Coorts  !  137. 
Bntltled   to   increased   costs   see  Costs!   401. 
Ground  for: 
Abatement  see  Abatement  and  Baviral  i  247  et 

seq. 
Continuance  see  Contiananoea  i   66  et  aeq. 
Opening  or  vacating  Judgment  see  Jndgnsats  [21 
Cyc  927]. 
Injunction  see  ZnJnnotlOBs  (22  Cyc  980]. 
Fending   inquisition  of  lunacy  aee 


[22  Cyc  1127). 


Pleading  see  Ptoadlag  [31  Cyc  172]. 
Revival  of: 

Action  see  Abatamant  and  Be'vlval  i  434. 
Judgment  see  Jndgnunts    [23  Cyc  1438]. 
Scire   facias   to   continue   or   revive   action  on  see 
■aire  Paolaa  [35  Cyc  1157].  / 

Party  to  appeal  see  Appeal  and  Brror  i  974;  Orlndad 

law  i   3361. 
Party   to  arbitration  proceeding  see  AxUtrattoa  aU 

Award  i  112. 
Party  to  bastardy  proceeding  see  Bastards  i  70. 
Party  to  contract: 

Generally     see'  Contraots    i!    112.    717.    719;   BslM 
[35     Cyc    621;     Tandor  and  Pnrokaaar  [39  Crc 
1189]. 
Competency  of  survivor  to  testify  as  to  transaction 

see   Wltnasssa    [40   Cyc    2296]. 
Executory  contract  of  sale  see  Balaa  [35  Cyc  119]. 
Logging  contract  see  logging  [26  Cyc  1656]. 
Party  to  escrow  agreement  see  Escrows  [16  Cyc  S6(]. 
Party  to  lease  see  landlord  and  Tsnant  [24  Cyc  1340. 

1379]. 
Party  to  mortgage  see  Btortgagss  (27  Cyc  1453]. 
Party  to  reference  see  Bafaraaeas  (34  Cyc  803). 
Patent: 

Competency  of  physician  to  testify  as  to  confiden- 
tial   communications    see    Wltnassas     [40   Cjc 
2405]. 
Malpractice   of  physician  see  Physldans  aad  Sbi- 
gaons  [30  Cyc  1578]. 
Pledgee   see   Pawnbrokers    [30   Cyc    1168]. 
Principal  see  Principal  aad  Agant  [31  Cyc  1312);  Bill 
i  78;  Orlmlnal  law  !  148;  Pnotors  [19  Cyc  117]: 
Prinoipal  aad  Bnraty  (32  Cyc  83]. 
Prosecutor  see  Indlotmaata  aad  Inforauttlons  [22  Cyc 

203]. 
Prosecutrix  see  Abatamant  aad  BsrlTal  I  381. 
Purchaser  of  land  see  Pablio  laads   (32  Cyc  1144]; 
▼andor  and  Par«taasar  [39  Cyc  1831]. 


Receiver    see    Baoatvars    [34    Cyc    174). 

-    -  -    -         cas  [34   ~        

ad  Coat 

1547,    1614,    1739,   1911). 


Referee  see  Bsfaraaaas  [34  Cyc  8101. 

Sheriff  see  UarUfa  aad  qwMrtnUas  [36  Cyc  1525,  U3t. 


Stocktiolder  see  Co^^ratloaa  [10  Cyc  718  et  seq). 
Subscriber    see   SnbsorlptiOBS    [37    Cyc    493).        ^__ 
Surety  see  Priaeipal  aad  •nraty  (32  Cyc  84];  ahuln 

and  Constables   [35  Cyc  149C.  16121. 
Tax  collector  see  Sazatioa  [37  Cyc  1200]. 
Taxpayer  see  Taxation   [87  Cyo  1236].  ..„ 

Tenant  see  landlord  and  Tanaat  [24  Cyc  1287,  1340. 

1379,   1387]. 
Testator,  equitable  conversion  see  Oonvsrsion  f  40. 
Trustee  see  Bankruptcy   i   188;  Trusts   [39  Cyc  IvO. 

497]. 
Vendor  se 
Volunteer 
Ward  see  ( 

Widow  see  Bower  [14  Cyc  968].  ...., 

Wife    see   Onrtasr    i    20;    Bvidano*    (16   Cyc.  V»*h 

—  -    f--     -J  xhnv.  — " ■ 


see  Tandor  aad  Pnrohaaar  [39  Cyc  1217,  1831] 
eer  in  state  militia  see  Axaiy  aad  BavT  i  '36. 
lee  Onardlan  aad  Ward  (21  Cyc  61]. 


KOmestaads  (21   Cyc  662,  1496, 
[40  Cyc  2299,  2406]. 


For  latac  easss,  dsvalopmaats  and  ohaagss  In  the  law  see  cumulative  Annotations,  same  title,  page  sad  note  number. 
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et  aeq. 
decedent 


see 
! 


Death  sentence  see  Orimlwrt  Xaw  (  S260  et  seq;  Shw^ 

iSs  mA  CtoaataklM  [35  Cyc  1&68]. 
Death  warrant  see  Oxlaaiial  £>w  t  3129 
Descent   and   distribution   of  property   of 
Sesoeat  and  Dlstilbatloa  [14  Cyc  1]. 
Dying:  declarations  see  A1)ortloa  §  84;  Criminal  law 

1314;  Homiolde   [21  Cyc  973]. 
Employers'   Liability  Acts  see  Itaster  and  Bervaat. 
Escrow,  death  of  grantor  see  Bscrows  [16  Cyc  567]. 
Execution   after   death   of   ludgrment   debtor   see  Swig- 

Bumtm  [23  Cyc  1438]. 
Gift: 

In  expectation  of  death  see  CHfta   [20  Cyc  1228]. 
Revocation  of,  by  death  of  donor  see  Oittm  [20  Cyc 

1213]. 
Subject  to  reclamation  before  death  see  CHfta  [20  Cyc 
1211]. 
Homicide  see  Komlotda  [21  Cyc  <46]. 
Inheritance: 

Generally  see  SaaoMtt  and  Sistiibntlon  [14  Cyc  1]. 
From,  by,  or  through  adopted  child  see  AAoptloa  of 
OUIdZMi  a  122,  128. 
Instrument  of  death:  , 

Poison  see  Volsona   [31   Cyc  896]. 
Weapon  see  Weapons  [40  Cyc  851]. 
Insurance    agralnst    death   ofi 

Animal  see  Uve-Stoek  laawcano*  [26  Cyc  1516]. 
Person: 

Generally  see  Ufa  Xnaiipnmoa  [25  Cyc  687]. 
Accidental  death  see  Aooldant  Znanxaao*  1  C.  J.  p 
397 
Interest,  suspended  by  death  see  Zntarsat  (22  Cyc  1558]. 
Justifiable  or  excusable  homicide  see  Homlotda  [21  Cyc 

793]. 
Malpractice  see  MiyatalaBa  and  SmiK*ons  [30  Cyc  1578]. 
Manslaughter  see  Xontlolda  [21  Cyc  734]. 
Murder   see  Homlclaa  [21    Cyc  703], 
Pension  after  death  see  Pensions   [30  Cyc  1370]. 
Presumption  of  payment-  from  lapse  of  time  as  affected 
by  death  see  ragraMut  [30  Cyc  1280]. 
'  Punishment  by  death  see  Orlmiaal  Xaw  9    3195. 
Quieting  cloud  on  title  created  by  deed  of  agent  after 
death  of  principal  see  QniaUnf  Title  [32  Cyc  1319]. 
Reduction  of  death   benefits  see  Kntnal  Baneflt  Znsnr- 

aaca  [29  Cyc  83]. 
Sale    of    intoxicants    causing    death    see    mto'jIcraWiiy 

Uqooxa  [23  Cyc  309]. 
Sclre^acias  to  continue  or  revive  action  see  Boiza  raotaa 

[35  Cyc  1157]. 
Settlement  of  pauper  after  death  of  father  see  Vanpani 

[30  Cyc  1104]. 
Slaughtering  animal  see  *ii<'m^i«  {  555. 
State  constitution  prohibiting  limitation  of  liability  for 
death  as  affecting  federal  acts,  limiting  liability  of 
owner  of  vessel  see  SlilpplnC'  [36  Cyc  408]. 
Statute   of  limitation.^   as   affected  by   death: 

Generally  see  Umltatlons  of  Aotiona  [25  Cyc  1277]. 
Of  owner  of  property  claimed  by  adverse  possession 
see  AAvaraa  Poasaasioa  S   179. 
Striking  out  party  dead  when  action   commenced  see 
PlaaAlar  (31   Cyc   482].  . 


[29 


Suicide  see  °  Aoddaat  lanzaaoa   i   108;  Ufa 

[25    Cyc    876,    878];    Katnal    Baneflt   Inanranoa 
Cyc   139];  Bnlctda   [37   C}'c  518]. 
Survival  of: 
Action  on  death  of  party  see  Abatamaat  aaa  Barival 

{  247  et  seq. 
Agency   on    death   of   joint   agent   see   Mnoipal   and 

Affvnt  [31  Cyc  1318]. 
Trusteeship  on  death  of  joint  trustee  see  Trasta  [39 
Cyc    808]. 
Suspension   of   statute   of   limitation   by   death: 

Generally  see  XOmltatlona  of  Aetlona  [25  Cyc  1277]. 
.   Adverse  possession  see  Advazae  FDasaasion  {  179. 
Telegram  relating  to  death  see  Talsnaphs  aaA  Tala- 

pkoasa  [37  (>c  1779.  1789]. 
Testimony  as  to  transactions  or  communications  with 
persons  since  deceased  see  WttaawMa  [40  Cyc  2260]. 
Threatening   to  kill   see   Threat*   [38   Cyc   295]. 
Title  of  vendor  depending  on   death  of  person  having 
an  Interest  In  land  see  Taador  aad  PnzeluuMr  [39 
Cyc  1489]. 
Vested   rights  of: 
Heirs   and   devisees   In   property   of   person   prior   to 
his  death  see  OoaatitattoBal  Xaw  {  507.  \ 

Representative  and  creditors  In  real  estate  of  dece- 
dent see .  OoaatitnUoaal  &Mr  i  516. 
Wills  see  Wllla  [40  Cyc  961]. 
Workmen's  Compensation  Acts  see  Woikaiaa'a  Oonq>sa^- 

■attoa  Acta  tt  95.  96. 
Wrongful  act,  neglect,  or  default,  actionable: 
Adailzaltr  (111. 
AcdttaltoM  t  19. 
Airaat  t  60  et  seq. 
M*Uf»  i  68  et  seq. 
Oaana  {  44. 

Oazzlaia  {{  1165  et  seq,  1294  et  seq. 
Cotttaioa  11  C.  J.  p  1004. 
Bzncglata  [14  Cyc  1085]. 
nactirlottr  tl5  Cyc  471]. 
■x»Io«l-r««  (19  Cyc  4]. 
rsRlas  [19  Cyc  508]. 
Pood   [19   Cyc   10901. 
'  Elghwaya  [37  Cyc  274  et  seq]. 
Hospltala    [21   Cyc   1108,   1111]. 
landlord  and  Tenant  [24  Cyc  1114]. 
iMvesa  [25  Cyc  193]. 

Vaatar  and  Barrant    [26   Cyc    1076,   1518]. 
Wnas  aad  Wnerals   [27  Cyc  7831. 
Xnaloipal  Corporations  [28  Cyc  1256]. 
VavigaUa  Watars  [29  Cyc  314]. 
VaffUrnoa  [2S  Cyc  400]. 
PhraioiaiM  and  Bnrnona  [80  Cyc  1574]. 
Pdbons  X31  Cyc  897]. 
Sallzoada  [33  Cyc  635  et  seq]. 
■ohoola  and  School  Siatziota   [35  Cyc  1139]. 
Shipping   [36  Cyc  148,   161,  320]. 
Btraat  BaUzoads  [38  Cyc  14671. 
Talagrapha  and  Telaphonsa   [37  Cyc  1639]. 
Towaa  138  Cyc  640]. 
Tnrnplkas  [38  Cyc  399]. 
(40  Cyc  917]. 


[f  1]  Death  has  been  defined  as  the  termination 
of  life,'  and  as  the  state  or  condition  of  being 
dead.' 


DBPINmON  . 

Death  by  accident  is  death  from  any  unexpected 
event  which  happens  by  chance,  or  which  does  not 
take  place  according  to  the  usual  course  of  things.* 


n.  EVIDENOE  OF  DEATH  ASD   SUKOTVOBSHIP 


[$  2]  A.  As  to  Death — ^1.  Presumption  of  Oon- 
tinuance  of  Life — a.  Rule  Stated.  When  a  person 
is  shown  or  appears  to  have  been  living  at  a  certain 


time,  in  the  absence  of  proof  to  the  contrary,  the 
presumption  is  that  he  is  still  alive  *  until  this  pre- 
sumption is  overcome  by  the  more  potent  presump- 


1.  Evans  v.  Peo.,  49  N.  T.  86,  90 
(where  It  Is  said:  "And  death  can- 
not be  caused  when  there  Is  no  life"). 

a.  Sanger  v.  Butler.  45  Tex.  Civ. 
A.    527,   533,   101   SW  459. 

[a]  The  words  "total  diaaUOlty" 
In  an  Insurance  policy  do  not  express 
the  same  meaning  as  the  word 
"death."  Hill  v.  Travelers'  Ins.  Co., 
146  Iowa  133,  124  NW  898,  28  L.RAt?S 
742. 

"ClvU  daatb"  see  Civil  Death  11 
C.    J.   p   794. 

3.  Lovelace  v.  Travelers'  Protec- 
tive Assoc,  of  America,  126  Mo.  104, 
28  SW  877,  47  AmSR  638,  SO  LRA 
209;  Horsfall  v.  Pacific  Mut.  L.  Ins. 
Co.,  32  Wash.  132,  135,  72  P  1028  [clt 
Cyc].  And  see  generally  Accident 
Insurance  {  72  et  seq. 

*.  V.  a. — Continental  L.  Ins.  Co. 
V.  Searing,  240  Fed.  653,  153  CCA  451; 
Folk  V.  U.  S.,  23B  Fed.  177.  147  CCA 
183;  Montgomery  v.  Bevans,  17  F. 
Cas.  No.   9,735.  1  Sawy.  653. 

Ala.— Reld  v.  State.  168  Ala.  118, 
S3  S  254. 

D.  C. — Groff  V.   QrofC,  36  App.  560; 


Posey  V.  Hanson,  10  App.  496. 

111.— Asklns  V.  Merrltt,  254  111.  92, 
98  NE  266;  Donovan  v.  Major,  253  III. 
179,  97  NE  231;  Chicago,  etc.,  R.  Co. 
v.  Keegan.  185  111.  70,  56  NE  1088; 
Lowe  V.  Foulke,  103  111.  58;  Martin 
V.  Chicago,  etc.,  r;  Co.,  92  111.  A.  133 
[rev  on  other  grounds  194  111.  138, 
62  NE  599]. 

Tnd. — Metropolitan  L.  Ins.  Co.  v. 
Lyons,    50   Ind.  A.    584.  98  NE   824. 

Iowa. — Haddock  v.  Meagher.  163 
NW  417. 

La. — ^Willis  V.  Ruddock  Cypress 
Co.,  108  La.   255,  32  S  386. 

Me. — Peabody  v.  Hewett,  52  Me.  83, 
88  AmD  486. 

Md. — Shriver  v.  State.  65  Md.  278, 
4  A  679;  Lee  V.  Hoye,  1   Gill  188. 

Mass. — Bartley  v.  Boston,  etc.,  R. 
Co.,  198  Mass.  163,  83  NE  1093;  Hyde 
Park.  V.   Canton,   130   Mass.    505. 

Mich. — ^Heagany  v.  National  Union, 
143    Mich.    186.    106   NW   700. 

Minn. — State  v.  Plym,  43  Minn.  38B, 
45  NW  848. 

Mo. — State  v.  Fielder.  210  Mo.  188, 
109  SW  580. 


Nebr. — Chicago,  etc.  R.  Co.  v. 
Young.  67  Nebr.  568,  93  NW  922. 

N.  H. — Emerson  v.  White,  29  N.  H. 
482;  Smith  v.  Knowlton,  11  N.  H. 
191. 

N.  T. — Dworsky  v.  Arndtsteln.  29 
App.  DIv.  274,  51  NTS  597;  Augustus 
v.  Graves,  9  Barb.  695  [aff  7  N.  Y. 
305];  Hall  v.  Hall.  67  Misc.  267.  122 
NTS  401  [rev  on  other  grounds  139 
App.  DIv.  120,  123  NTS  1056];  Letts 
V.    Brooks,    Labor   36. 

Pa. — Miller  v.  Beates,  3  Serg.  &  R. 
490,  8  AmD  658;  Freeman's  Est.,  18 
Pa.  Dist.  194;  Keel's  Est.,  1  Pa.  DIst. 
457;  Shepherdson's  Est.  8  Del.  Co. 
376. 

Tenn. — Grier  v.  Canada,  119  Tenn. 
17,   107   SW   970. 

Tex. — San  Antonio  Cement  Co.  v. 
Gschwender,  (Civ.  A.)  191  SW  599; 
Turner  v.  Sealock,  21  Tex.  Civ.  A. 
594.   54   SW   368. 

Wash. — In  re  Sleb.  70  Wash.  374, 
126  P  912,  AnnCasl913E  125. 

Wis. — Strcebe  ■*.  Fehl,  22  Wis.  387. 

Eng. — Reg.  v.  Wlllshlre,  6  Q.  B.  D. 
866;    In   re   Fhene,    L.    R.    5   Ch.    139; 
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tion  of  his  death.*  In  the  absenee  of  proper  effort 
to  find  the  missing  person*  this  presumption  of 
the  continuance  of  life  has  been  indulged  for  pe- 
riods ranging  up  to  thirty,'  and  to  fifty  years,*  and 
should  be  indulged  for  such  time  at  least  as  is  not 
contrary  to  the  laws  of  nature  in  respect  to  the  dura- 
tion of  human  life.*  The  rule  is  not  confined  in  its 
application  to  any  particular  class  of  individuals, 
but  applies  to  children,***  and  persons  of  advanced 
age  '*  as  well  as  to  persons  in  the  prime  of  life,  and 
to  persons  in  bad  health  as  well  as  to  those  whose 
heaJth  is  good.**  Under  both  the  common  and  the 
civil  law  a  person  was  presumed  to  be  living  for  a 
period  of  one  hundred  years  from  the  time  of  his 
birth,  that  being  the  longest  limit  of  an  ordinary 
life,**  and  this  rule  still  prevails  in  Louisiana.*^ 
Elsewhere  it  has  been  held  that  the  death  of  a  per- 
son will  not  be  presumed  under  the  age  of  ninety 
years." 

[f  3]  b.  A  PraBomptioii  of  Fact.  The  pre- 
sumption of  continuance  of  life  is  at  most  merely  a 
presumption  of  fact  which  is  subject  to  be  eon- 
trolled  by  facts  and  circumstances  and  other  legiti- 
mate  evidence,*'   and  it  is   a  presumption   by  no 


means  of  equal  strength  at  all  times  and  under  all 
circumstances.*'  The  presumption  of  continuance 
of  life  may  be  overcome  by  proof  of  facts  and  cir- 
cumstances raising  a  contradictory  presumption.** 

[$  4]  c.  Conflicting  Presnmptions.  It  is  gener- 
ally held  that  if  the  presumption  of  continuance  of 
life  conflicts  with  the  presumption  of  innocence,  the 
latter  presumption  will  prevail  over  the  former,** 
as  where  a  person  whose  husband  or  wife  has  not 
been  absent  and  unheard  of  for  a  sufficient  time  to 
overcome  the  presumption  of  life  marries  again,  and 
is  thus  guilty  of .  bigamy  if  the  former  spouse  is 
alive  i^*  but  the  correctness  of  this  doctrine  has  been 
questioned.** 

[$  5]  2.  Presumption  of  Deatb  Ariidng  from 
Absence  '* — a.  In  OeneraL  The  presumption  qf  the 
continuance  of  life,**  is  overcome  or  displaced  by  the 
presumption  of  death  **  which  arises  from  the  un- 
explained absence  of  a  person  from  his  last  or  usual 
place  of  residence  for  a  sufficiently  long  period  of 
time  without  having  been  heard  of  during  such  pe- 
riod,** although  it  has  been  said  that,  in  the  ab- 
sence of  a  statute,  mere  lapse  of  time'  since  a  persMk 
was  last  heard  from  is  not  suflcient  evidence   of 


Re  Tlndall.  30  Beav.  151,  64^HeprInt 
846;  Wilson  v.  Hodges,  2  East  312, 
102  Reprint  388;  Pennefather  v.  Pen- 
nefather,  Ir.  R.  6  Eq.  171;  In  re 
Peck,  2  Swab.  &  Tr.  B07;  In  re  How, 
1  Swab.  &  Tr.  63. 

Man.— WUcox  v.  WUcox.  24  Man. 
>3.   • 

Ont. — ^McArtbur  v.  EaKleson,  48 
U.  C.  Q.  B.  406  [app  dism  3  Ont.  A. 
-77]. 

[a]  SnX*  »ppU*<L>^(l)  Where  de- 
fendant's first  husband  was  admit- 
tedly living  In  the  fall  of  1903,  it 
would  be  presumed,  in  an  action  to 
annul  her  second  marriage,  that  he 
was  still  alive  on  Oct.  6,  1908,  the 
date  of  her  second  marriage,  in  the 
absence  of  any  evidence  to  the  con- 
trary. Hall  y.  Hall,  67  Misc.  267, 
122  NTS  401  [rev  on  other  grounds 
139  App.  Div.  120,  123  NTS  1056].  (2) 
Where  it  is  proved  that  a  person 
whose  age  is  not  shown  was  alive  at 
a  given  date,  there  can  be  no  pre- 
sumption either  of  law  or  fact.  In  the 
absence  of  efforts  to  find  him.  that 
he  was  dead  thirty  years  later. 
Dworsky  v.  Arndtstein,  29  App.  Div. 
374.  51  NTS  697.  (3)  Where  a  tes- 
tator devised  certain  real  estate  to 
trustees,  for  the  use  of  his  widow  for 
life,  then  to  be  held  by  the  trustees 
until  his  grandson  should  arrive  at 
the  age  of  .  twenty-five,  then  to  be 
divided  between  testator's  grandson 
and  granddaughter,  and,  if  either 
should  die  before  that  time,  the  issue 
of  the  one  so  dying  should  be  entitled 
to  the  share  of  his  or  her  parent, 
the  presumption  that  the  grandson, 
who  was  an  electric  lineman,  lived 
from  the  time  he  absconded  in  1902 
until  he  arrived  at  the  age  of  twenty- 
flve  years  in  1904,  was  not  sufficient- 
ly strong  to  render  title  to  land  based 
thereon  free  from  reasonable  doubt. 
Van  Williams  v.  Eliaa,  106  App.  Div. 
288,  94  NTS  611. 

5.  See  infra  S  6  et  seq. 

6.  See  infra  J  11. 

7.  Dunn  v.  'Travla,  66  App.  Div. 
317,  87  NTS  743;  Dworsky  v.  Arndt- 
stein,  29  App.   Div.  274,   51  NTS   697. 

8.  Hornberger  v.  Miller,  28  App. 
Div,  199.  60  NTS  1079  [aff  163  N.  T. 
678  mem,  67  NE  1112  mem]. 

[a]  Thns  the  fact  that  a  man  has 
not  heard  from  his  brothers  and  sis- 
ters for  fifty  years  does  not  raise 
the  presumption  of  their  death,  if 
they  were  young  when  last  heard 
from  by  him.  Faulkner  v.  Willtman, 
16   SW   352.   13  KyL   106. 

9.  Posey  v.  Hanson,  10  App.  (D. 
C.)  496;  Faulkner  v.  WlUiman,  16  SW 
362,  13   KyL  106;   Quaker  Realty  Co. 


V.  SUrkey,  136  La.  28,  66  S  386,  LRA 
191BD  176;  Sprigg  v.  Moale,  28  Md. 
497.   92   AmD   698. 

[a]  A  lapM  of  alcbtj  yean  since 
the  acknowledgment  of  a  deed  will 
raise  a  presumption  of  the  death 
of  the  grantor.  Toung  v.  Shulen- 
berg,  165  N.  T.  386,  69  NB  136.  80 
AmSR  730  [afT  36  App.  Div.  39,  64 
NTS   4191. 

la  Lewis  V.  Poo..  87  111.  A.  688; 
Manley  v.  Pattlson,   73  Miss.  417,  19 

8  236,  66  AmSR  481;  JaskalsU  V. 
Pennsylvania  Slovak  Roman,  etc. 
Catholic  Union,  64  Pa.  Super.  635,  637 
[<Juot  Cyc]. 

11.  Hall's  Deposition.  11  F.  Cas. 
No.  6,924,  1  Wall.  Jr.  86;  Watson  v. 
Tindal.  24   Qa.   494,  71  AmD  742. 

la.  Hall's  Deposition,  11  F.  Caa. 
6,924,  1  Wall.  Jr.  86. 

13.  Doe  V.  Roe.  24  Oa.  494,  71  AmD 
142:  Matter  of  Bd.  of  Education,  173 
N.  T.  321.  66  NE  11. 

14.  Quaker  Realty  Co.  v.  Starkey. 
136  La.  28,  66  S.386,  LRA1916D  176; 
Wlllett  v.  Andrews,  61  La.  Ann  486, 
26  S  391;  Martinez  v.  Vives,  32  La. 
Ann.  305;  Miller  v.  McElwee,  12  La. 
Ann.  476;  Owens  v.  Mitchell,  6  Mart. 
N.    S.    (La.)    667:    Sassman    v.    Alme, 

9  Mart.  (La.)  267;  Hayes  v.  Berwick. 
2  Mart.  (La.)  138,  6  AmD  727. 

IB,     Hammond  v.  Inloes,  4  Md.  138. 

JC.    U.   S. — Continental  L.  Ins.  Co. 

v.    Searing,    240    Fed.    653,    153    CCA 

461:    Davie    v.    Briggs,    97    U.    S.    628, 

24  L.  ed.  10S6. 

Mass, — Hyde  Park  v.  Canton.  ISO 
Mass.    606. 

N.  T.— Matter  of  Benjamin.  77 
Misc.  434.  137  NTS  768. 

Eng. — In  re  Phene,  L.  R.  6  Ch.  139; 
Rex  v.  Harborne.  2  A.  &  E.  540.  644, 
29  ECL  266,  111  Reprint  209  (where 
Lord  Denman  said:  "Nothing  can  be 
more  absurd  than  the  notion,  that 
there  Is  to  be  any  rigid  presump- 
tions of  law  on  such  questions  of 
fact,  without  reference  to  accom- 
panying circumstances,  such,  for  in- 
stance, aa  the  age  or  health  of  the 
party"). 

Ont. — McArthur  v.  Eagleson,  43  U. 
C.  Q.  B.  406  [app  dlsm  3  Ont.  A. 
677]. 

17.  Hyde  Park  v.  Canton,  130 
Mass.  505;  Rex  v.  Harborne,  2  A.  & 
E.  540,  29  ECL  255,  111  Reprint  209. 

IB.  D.  C. — Alexander  v.  Alexan- 
der, 86  App.  78. 

111.— Reedy  v.  Millisen.  166  111.  636, 
40   NE  1028. 

N.  H.— Smith  v.  Knowlton,  11  N.  H. 
191. 

Pa. — Freeman's  Elst.  18  Fa.  DIst. 
194. 


Ont. — Hedge  v.  Morrow,  32  Onl.  L. 
218,  7  OntWN  279,  6  OntWN  224,I« 
OntWK  246,  6  Or^tWN  903.  25  Ont^WR 
828 

Pf— lUBBttea  of  death  see  Infra  i( 
6-19. 

19.  U.  S. — Montgomery  v.  Bevsuu. 
17  F.  Cas.  No.   9.736,   1   Sawy.    S63. 

Cal. — Ashbury  v.  Sanders,  8  Cal.  62, 
88  AmD  300. 

111. — Reedy  v.  MUliaen,  156  lU. 
636,   40   NE   1028. 

Mo. — Winter  v.  Supreme  Lodtte  K. 
of  P..  96  Mo.  A.  1.  69  SW  662. 

N.  H. — Smith  V.  Knowlton,  11  N.  H. 
19L 

N.  J. — ^Vreeland  v.  Vreeland,  78  N. 
J.  Bq.  266.  79  A  836,  34  L.RANS 
940. 

8.  C. — Chapman  ▼.  Cooper,  19  8.  C. 
L.  452. 

Eng. — Rex  v.  Twynlng,  2  B.  *  Aid. 
386.   106  Reprint  407. 

SO.  Smith  V.  Knowlton,  11  N.  H. 
191;  Vreeland  v.  Vreeland.  78  N.  J. 
Eq.  266,  79  A  336,  34  LRANS  940; 
Chapman  v.  (hooper,  39  S.  C.  L.  452: 
Rex  v.  Twynlng,  2  B.  &  Aid.  386,  loi 
Reprint  407. 

21.  Hyde  Park  v.  Canton.  ISO 
Mass.  605,  608  (where  the  court  saldi 
"It  is  said,  however,  in  argument. 
that  there  is  a  presumption  of  inno- 
ceace.  which  of  Itself  is  suflScient  to 
overcome  the  presumption  of  contin- 
uance of  life;  and  that  therefore  the 
fact  that  the  pauper  married  again 
is  to  be  considered  as  some  evidence 
that  she  might  lawfully  do  so.  The 
presumption  of  Innocence  is  not 
based  upon  facts,  but  Is  independent 
of  all  evidence.  The  presumption  of 
continued  life  rests  upon  facts 
proved:  and  those  established  facts, 
while  they  raise  the  presumption  of 
continued  life,  rebut  tli»  presumption 
of  innocence");  Rex  v.  Harborne.  2 
A.  &  E.  S40,  29  ECL  266,  111  Reprint 
209. 

as. 

sentees  1  C.  J.  p 

53.  See   supra  {{   2-4. 

54.  Haddock  v.  Meagh»r,  <Iowa) 
163  NW  417;  Smith  v.  Knowlton.  11 
N.  H.  191;  Vreeland  v.  Vreeland,  78 
N.  J.  Eq.  256,  79  A  336,  34  LRANS 
940.     See  also  cases  infra  note  26. 

86.  U.  S. — Greenwood  v.  Frick,  233 
Fed.  629,  147  CCA  4S7. 

Ark. — Jones  v.  Temple,  126  Ark.  86, 
189  SW  847;  Matthews  v.  SimmonB. 
49  Ark.   468,  6  SW  7S7. 

Cal. — ^In  re  Harrington.  140  Cal. 
244,  73  P  1000.  98  AmSR  61  [reh  den 
140  Cal.  294.  73  P  1131  mem.  74  P 
136];  Garwood  v.  Hastings,  38  Cal. 
216. 


AbsaatMS    raasrally    see   Ab- 

!S  1  C.  J.  p  845. 
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death  .^*  l^he  presumption  of  death  from  npex- 
plained  absenoe  is  not,  however,  a  presumption  of 
law,  but  a  mixed  presumption  of  law  and  faet,'^ 
which  may  be  rebutted,'^  and  it  will  not  be  in- 
dulged where  the  circumstances  of  tbe  case  are  such 
as  to  account  for  the  absence  of  the  person  without 
assuming  his  death ;'°  and  it  has  been  held  that  he 
who  relies  upon  an  unexplaiped  absence  must  not 


only  prove  it,  but  must  also  produce  evidence  to 
justify  the  inference  that  death  is  the  probable 
reason  why  nothing  is  known  about  the  missing  per- 
son." 

[(  6]  b.  Length  of  Absenca— (1)  TTsuaI  Period. 
At  common  law  the  rule  was  that  a  p^ci^umption  of 
death  arose  from  an  unexplained  absence  of  seven 
years,'^  and  this  is  the  rule  which  prevails  in  nearly 


Colo. — Mew  York  Ii.  Ins.  Co.  y. 
Hoick,  59  Colo.  416,  151  P  916. 

Del. — Doe  v.  Stockley,  11  Del.  447 
(forty-five  or  fifty  years);  Qarden  v. 
Garden,  7   Del.   574. 

D.  C. — Howard  v.  Elvans,  24  'App. 
127;  Baden  v.  McKenny,  18  D.  C.  268 
(eleven  years). 

111. — Stevenson  v.  MontKOmery.  263 
III.  93.  104  NB  1075.  AnnCaal915C 
112;  Donovan  v.  Major,  263  111.  179.  97 
NG  231:  Kennedy  v.  Modern  Wood- 
men of  America,  243  111.  560,  90  NG 
1084;  Policeman's  Benev.  Assoc,  v. 
Ryce,  115  111.  A.  95  [aft  21S  111.  9,  72 
NB   764,    104   AmSR    190]. 

iDd. — ^BauKh  v.  Boles,  66  Ind.  376 
(over  fifteen   years). 

Kan. — Mackie  v.  Grand  Lodge  A.  O. 
U.  W.,  100  Kan.  846.  164  P  263,  264 
[cit  C!yc];  Hannon  v.  Grind  Lodge 
A.  O.  U.  W.,  99  Kan.  734,  163  P  169, 
L.RA1917C   1029. 

Ky. — Taylor  v.  Relscb.  49  SW  782, 
SO  KyL  1599  (twenty  years);  South- 
wlck  v.  Oreusenbach,  13  SW  918,  12 
KyL  263;  Louisville  Bank  v.  Public 
School  Trustees,  83  Ky.  219  (over 
twenty  years) ;  QUI  v.  De  Witt,  7  KyL 
605,    13  Ky.  Op.  945    (nine  years). 

La. — Jamison  v.  Smith,  35  La.  Ann. 
609  (where  the  person  left  his  home 
to  join  one  of  the  armies  of  the  Civil 
War  and  was  not  thereafter  heard 
from  for  twenty  years). 

Me. — In  re  Daggett,  114  Me.  1(7.  96 
A  809;  Burleigh  v.  Mullen.  95  Me.  423, 
50  A  47  (nine  years);  Chapman  v. 
Kimball.  83  He.  389,  22  A  254  (over 
twenty  years,  the  person  having  been 
in  bad  health  when  last  heard  from 
and  no  trace  of  him  being  disoovered 
after  inquiry  and  search);  Stevens  v. 
McNamara,  36  Me.  176.  68  AmD 
740. 

Mass. — Bowdltch  v.  Jordan.  181 
Mass.  321  (holding  that  the  fact  that 
neithler  a  vessel,  in  which  a  person 
went  to  sea  forty  years  previously, 
nor  the  person  has  been  heard  from 
since  will  warrant  the  Inference  that 
snch   person  Is  dead). 

Mich. — Samberg  y.  Knights  of  Mod- 
ern Maccabees,  158  Mich.  668,  123 
NW  26:  Heageny  v.  National  Union, 
143  Mich.  186,  106  NW  700;  Bailey 
V.  Bailey.  86  Mich.  181  (twenty 
years). 

Minn. — Swanson  v.  Modem  Broth- 
erhood of  America,  136  Minn.  304, 
leo  NW  779 ;  Behlmer  v.  Grand  Lodge 
A.  O.  U.  W..  109  Minn.  305,  123  NW 
1071.  26  LRANS  305;  Spahr  v.  Mu- 
tual L.  Ins.  Co..  98  Minn.  471,  473. 
108   NW  4   Icit  Cyc]. 

Miss. — New  York  L.  Ins.  Co.  v. 
Brame.  112  Miss.  828,  848,  73  S  806, 
X,RA1918B  86  [quot  Cyc];  Gibson  v. 
Jayne,  37  Miss.  164. 

Mo.— GUroy  v.  Brady,  195  Mo.  205, 
93  SW  279;  Chapman  v.  Kullman,  191 
Mo.  237.  89  SW  924;  Flood  v.  Orow- 
ney.  126  Mo.  262.  28  SW  860;  Walsh 
▼.  Metropolitan  L.  'Ins.  Co.,  162  Mo. 
A.  646,  142  SW  816. 

Mont. — In  re  Liter,  19  Mont.  474, 
48  P  768. 

Nebr.— Rosencrans  v.  Modem 
"Woodmen  of  America,  97  Nebr.  668, 
160  NW  680. 

N.  H.— Bennett  v.  Sloman.  70  N.  H. 
289,  48  A  283;  Brown  v.  Jewett,  18 
N.   H.   230. 

N.  J. — Osborne  v.  Allen,  36  N.  J.  L. 
388    (sixteen  years). 

N.  T. — Snyder  v.  -Pareso,  161  App. 
Dlv.  110,  135  NTS  960  [aff  206  N.  T. 
689  mem,  99  NB  1118  mem]  (thirty 
years):  Marks  v.  E}mlgrant  Indus- 
trial Sav.  Bank.  122  App.  Dlv.  661. 
107  NTS  491;  Sheldon  v.  Ferris,  46 
Barb.    124    (eight   years);    Matter   of 


Benjamin,  77  Misc.  434,  187  NTS  768; 
McNuIty  V.  Mitchell,  41  Misc.  293,  84 
NTS  89;  Matter  of  Barr,  38  Misc. 
366,  77  NTS  935  (holding  that,  where 
a  small  boy  was  sent  In  1868  from 
an  Institution  to  the  West  and  has 
not  been  heard  from  for  thirty  years, 
although  efforts  have  been  made  in 
that  behalf,  he  would  be  presumed  to 
be  dead);  Karstens  v.  Karstens,  20 
Misc.  247,  46  NTS  996  [aS  29  App. 
Dlv.  229,  51  NYS  795]  (fourteen 
years);  Jackson  v  Claw,  18  Johns. 
346;  King  V.  Paddock,  18  Johns.  141 
(holding  that  where  a  person  sailed 
from  New  York  for  South  America, 
and  neither  he  nor  his  vessel  was 
beard  of  afterward,  a  finding  tliat  he 
is  dead  Is  warranted  after  twelve 
years). 

Oh. — Youngs  V.  Hallner,  36  Oh.  St. 
232;  Supreme  Commandery  O.  K.  Q. 
R.  V.  Everdlng,  20  Oh.  Clr.  Ct.  689,  11 
Oh.  Clr.  Deo.  419. 

Pa. — ^Holmes  v.  Johnson,  48  Fa.  169 
(holding  that,  where  a  person  had 
gone  to  ^ea  and  had  not  been  heard 
of  for  thirty-eight  years,  except  by 
a  rumor  about  twenty  years  before, 
a  legal  presumption  was  raised  that 
he  was  deed);  Innis  v.  Campbell,  1 
Rawle  373  (holding  a  mere  lapse  of 
twenty-four  years  sufficient  to  raise 
a  presumption  of  d^th  without  proof 
of.  inquiry  or  other  circumstances); 
Miller  V.  Beates,  3  Serg.  tt  R.  490,  8 
AmD  658  (fourteen  years  and  nine 
months);  Jaskalskl  v.  Pennsylvania 
Slovak  Roman,  etc..  Catholic  Union, 
64  Pa.  Super.  635;  Renner's  Bst.,  6 
Pa.  Dlst.  84;  Morrison's  Bst.,  5  Pa. 
Dlst.  671;  Beck's  Bat.,  4  Pa.  Diet. 
222. 

S.  C. — Vaughan  v.  Langford,  81  S. 
C.  282,  62  SB  316,  128  AmSR  912.  16 
AnnCas  91. 

Tenn.-ashown  v.  McMackin,  9  I<ea 
601,  42  AmR  680  (over  twenty-five 
years);  Ferrell  v.  (jrigsby,  (Ch.  A.) 
61  SW  114  (twenty  years). 

Tex. — Holland  v.  Nance,  101  Tex. 
177,  114  SW  346. 

Wis. — Page  V.  Modern  Woodmen 
of  America,  162  Wis.  259,  166  NW 
137,    LRA1916F    438. 

Eng. — In  re  Benjamin,  [1908]  1  Ch. 
723  (eight  years);  McMahon  v.  Mc- 
Elroy,  Ir.   R.   6  Bq.  1. 

Ont. — Somerville  v.  .Aitna  L.  Ina 
Co..  21  Ont.  L.  276,  16  OntWR  301; 
Pride  V.  Rodger,  27  Ont.  320;  Giles 
V.  Morrow^l  Ont.  627;  Burns  v.  Clan- 
ada,  7  GrAit  Ch.  (U.  C.)  587  (over 
twenty-five  years);  McArthur  v. 
Eagleson,  43  U.  C.  Q.  B.  406  [app 
dlsm   3  Ont.   A.   677]. 

See  also  infra  II  6-8. 

[a]  Btieagtli  of  lafareaee.— "Con- 
sidering the  great  length  and  breadth 
of  this  country,  and  the  migratory 
character  of  the  people,  the  pre- 
sumption has  less  force  than  In  the 
country  where  the  law  on  this  sub- 
ject originated."  Smith  v.  Smith, 
49   Ala.   166,   168.       > 

[b]  Xhe  fact  tlMt  the  ataeatee  Is 
ttaated  as  a  aAareaUleat  in  proceed- 
ings to  sell  land  within  the  twenty 
years  during  which  he  has  been  ab- 
sent and  unheard  from  does  not  af- 
fect the  presumption  of  his  death 
arising  from  such  absence.  Ferrell 
v.  Grigsby,  (Tenn.  Ch.  A.)  51  SW 
114. 

[c]  Abaeae*  aloaa  for  such  period 
will  not  raise  the  presumption  of 
death  unless  it  is  also  made  to  ap- 
pear that  the  absent  person  has  not 
been  heard  from.  Brown  v.  Jewett, 
18   N.   H.   230. 

[d]  The  fact  that  the  p«M»B  waa 
raportsd  to  hara  died  over  twenty- 


two  years  ago  away  from  home  and 
family  and  was  never  since  heard 
of  Is  sufficient  to  raise  a  presumption 
that  he  Is  dead.  Matthews  v.  Sim- 
mons, 49  Ark.  468.  6  SW  797. 

aa.  In  re  Sherwood,  206  Pa.  466, 
56  A  20  (holding  that,  in  the  dis- 
tribution of  an  estate,  the  right  of 
an  heir  cannot  be  disregarded  al- 
though he  has  been  absent  and  un- 
heard of  for  twenty-nine  years); 
Turner  v.  Sealock,  21  Tex.  Civ.  A. 
594,  64  SW  368. 

37.  Duff  v.  Duff.  166  Mo.  A.  247, 
266,  137  SW  909;  Winter  v.  Supreme 
Lodge  K.  P.,  96  Mo.  A.  1.  69  SW 
662;  Matter  of  Board  of  Education, 
17 J  N.  Y.  321,  66  NB  11;  Van  Buren  v. 
Syracuse,  72  Miso.  463,  131  NYS  846. 

"The  presumption  is  not  absolute 
but  may  be  overturned  by  proof  or 
even  by  counter  presumptions.  It 
Is  a  mixed  presumption  of  law  and 
fact,  indeed,  a  mere  rule  of  logic,  the 
force  and  applicability  of  which  is 
largely  governed  by  the  circum- 
stances of  the  particular  case.  It  is 
born  of  a  necessity  created  by  the 
usual  lack  of  a  better  character  of 
proof  in  the  class  of  cases  to  which 
It  is  designed  to  apply  and  In  that 
respect  is  analogous  to  rules  per- 
mitting the  use  of  hearsay  evidence 
in  Instances  where,  as  a  general  rule, 
no  other  and  better  kind  of  evidence 
la  existent."-..  Duff  v.  Duff,   supra. 

as.  Vresaiuptioa  rcbattaUe  aee  in- 
fra Ii  13-15. 

09.  Davie  V.  Briggs,  97  U.  S.  628, 
24  L.  ed.  1086;  Dunn  v.  Travis,  58 
Aj>P.  t>lv.  317,  67  NYS  743  (holding 
that,  where  a  will  distributes  the  re- 
siduary estate  to  certain  legatees, 
and  directs  that  If  any  of  them  die, 
leaving  issue,  .such  Issue  shall  take 
his  share,  a  presumption  of  death 
without  issue  of  one  of  such  lega- 
tees at  the  time  of  testator's  death 
will  not  be  indulged  from  mere  ab- 
sence for  thirty  years  without  any 
proof  of  inquiries  at  the  place  where 
he  was  last  'known  to  be  alive,  and 
without  evidence  showing  any  such 
relation  between  him  and  his  family 
as  would  Induce  him  to  correspond 
with  them) ;  Van  Buren  v.  Syracuse, 
72  Misc.  463,  181  NYS  345  (holding 
that,  where  a  man  abandons  his  fam- 
ily and  remains  absent  for  more  than 
ten  years,  during  which  time  his 
wife  receives  no  news  respecting  him, 
and  once  before  he  had  abandoned 
his  family  and  was  absent  three 
years,  and  at  the  time  of  his  last 
abandonment  he  was  In  good  health 
and  there  was  a  warrant  outstanding 
for  his  arrest,  the  evidence  does  not 
warrant  a  presumption  of  his  death) ; 
Marquet  v.  Mina.  L.  Ins.  Co.,  128 
Tenn.  213,  169  SW  733,  LRA19ieB 
749,  AnnCasl916B  677;  Olsson  v. 
Ancient  Order  of  United  Workmen,  ' 
38  Ont.  L.  268,  11  OntWN  263. 

aa  Puller  V.  New  York  L.  Ins. 
Co.,  199  Fed.  897.  118  <3CA  227;  New 
York  L.  Ins.  Co.  v.  Hoick,  69  Colo. 
416,  151  P  916. 

31.  Ind. — Metropolitan  L.  Ins.  Co. 
V.  Lyons,  50  Ind.  A.  534,  98  NE  824; 
Connecticut  Mut.  L.  Ins.  Co.  v.  King, 
47    Ind.   A.    587,    98    NE   1046. 

Ky. — Mutual  Ben.  L.  Ins.  Co.  v. 
Martin.  108  Ky.  11,  55  SW  694,  21 
KyL  1465. 

Miss. — New  York  L.  Ins.  Co.  v. 
Brame.  112  Miss.  828,  848,  73  S  806, 
LRA1918B   86    [quot   Cyc]. 

Mo.— Duff  V.  Duff,  156  Mo.  A.  247, 
137  SW  909. 

Pa. — Harmstad's  Est.,  18  Pa.  Dlst. 
786. 

And  cases  infra  note  32. 
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all  juriadictions,^'  although  in  a  few  jnrisdietions  a  |  shorter  period  has  been  preseribed  by  statute.** 


-  Sa.  U.  a— Davie  V.  Brlggrs,  97 
U.  a  628,  24  L.  ed.  10$6;  Continental 
L.  Ins.  Co.  V.  Searing,  240  Fed.  663, 
1E3  CCA  451;  Northwestern  Mut.  L. 
Ins.  Ca  V.  Stevens,  71  Fed.  258,  18 
CCA   107. 

Cal. — Garwood  v.  Hastings,  38  Cal. 
216;  Ashbury  v.  Sanders,  8  Cal.  62, 
68  AmD  300:  Llnneweber  v.  Supreme 
Council  C.  K.  A.,  30  Cal.  A.  316,  158 
P   229. 

Colo. — New  York  L.  Ins.  Co.  v. 
Hoick,  59  Colo.  416,  151  P  918. 

Del. — Prettyman  v.  Conaway,  14 
Del.  221,  32  A  IE;  Crawford  v.  SlUott, 
6    Del.    485. 

D.  C. — National  Union  v.  Sawyer, 
42  App.  476;  Orofl  V.  Oroff,  36  App. 
660;  Hamilton  v.  Ratlibone,  9  App. 
48. 

Ga. — Hansen  v.  Owens,  132  Ga.  648, 
64  SB  800;  Watson  v.  Adams,  103  Ga. 
733,  80  SB  577;  Adams  v.  Jones,  39 
Ga.   479;  Doe  v.  Roe,  1  Ga.  638. 

111. — Stevenson  v.  MontKomery,  263 
in.  93,  104  NB  1075,  AnnCa8l915C 
112;   Donovan  v.   Major,   253   III.   179, 

97  NE  231;  Reedy  v.  MlUlien,  165  III. 
636,  40  NE  1028;  Whiting  v.  Nlcholl, 
46  111.  280,  92  AmD  248:  Llchtenhan 
v.  Prudential  Ins.  Co.,  191  111.  A.  412; 
Dickinson  v.  Donovan,  160  111.  A. 
195;  Kennedy  v.  Modern  Woodmen  of 
America,  149  111.  A.  471;  Litchfield  ▼. 
Keagy,  78  111.  A.  898;  Robinson  v. 
Robinson,   61   111.   A.   817. 

Ind. — Metropolitan  L.  Ins.  Co.  y. 
Lyons,  50  Ind.  A.  534,  98  NB  824. 

Iowa. — Werner  v.  Fraternal  Bank- 
ers Reserve  Soc,  172  Iowa  604,  164 
NW  773;  In  re  Barrett,  167  Iowa  218, 
1*9  NW  247;  Osiah  v.  Howard,  149 
Iowa  199,  128  NW  364;  State  v. 
Henke,  68  Iowa  457,  12  NW  477;  Tls- 
dale  V.  Connecticut  Mut.  L.  Ins,  Co., 
26    Iowa   170,   96  AmD   136. 

Kan. — Caldwell  V.  Modem  Woodi 
men  of  America,  89  Kati.  11,  130  P 
642;  Farington  v.  Modern  Woodmen 
oi  America.  82  Kan.  841,  109  P  187; 
Ryan  V.  Tudor,  81  Kan.  366,  2  P  797. 
'■  Ky.— Hollowell  v.  Adams,  119  SW 
1179;  Ironton  Fire  Brick  Co.  v.  Tuck- 
er, 82  8W  241,  26  KyL  532  [reh  den 
82  SW  1009,  26  KyL,  1021];  Mutual 
Ben.    L.    Ins.   Co.   v.    Martin,   108   Ky. 

II,  66  SW  894.  21  KyL  1465;  Louis- 
ville BiLnk  V.  Public  School  Trustees, 
88  Ky.  219;  Fuson  v.  Bowlin,  30  SW 
622,  17  KyL  128;  Henderson  v.  So- 
nar.   11    SW    809,    11    KyL   219. 

Me.' — Johnson   v.    Merithew,   80  Me. 

III,  13  A  182,  6  AmSR  162;  Went- 
■*6rth  v.  Wehtworth,  71  Me.  72{ 
White  V.  Mann.  26  Me.  861. 

Md.— Schaub  v.  Grlflln,  84  Md.  657, 
36  A  443;  Tilly  v.  Tilly.  2  Bland  436. 
.'  Mass. — In  re  Boston,  etc.,  Mill 
Corp..  218  Mass.  425.  105  NB  982; 
Stockbrldge,  Petitioner,  145  Mass.  617, 
1'4  NB  928;  Loring  v.  Steineman,  1 
Mete.  204. 

.  Mich. — Heagany  v.  National  Union, 
143  Mich.   186.  106  NW  700. 

Minn. — Swanson  v.  Modern  Broth- 
erhood of  America,  136  Minn.  304,  160 
.  NW  779;  Behlmer  v.  Grand  Lodge 
A.O.  U.  W.,  109  Minn.  305,  123  NW 
1071,  26  LRAN8  305;  Waite  v.  Coara- 
cy,  46  Minn.  159.  47  NW  537. 

Miss. — New    York     L.     Ins.    Co.    v. 
,  Bramc,   112   Miss.   828,   848.   78  S  806. 
*LRA1918B    86    [quot    Cyo];    Learned 
V.  Corley,  43  Miss.  687. 

Mo.— Gllroy  v.  Brady,  195  Mo.  205, 

98  SW  279;  Chapman  V.  KuUman,  191 
Mo.  237,  89  SW  924;  Flood  v.  Qrow- 
ney,  126  Mo.  262,  28  SW  860;  Whee- 
lock  V.  Overshlner,  110  Mo.  100,  19 
SW  640;  Hancock  v.  American  L.  Ins. 
Co.,  62  Mo.  26;  Lajoye  v.  Prlmm.  8 
Mo.  529;  Warren  v.  Order  of  Railway 
Conductors  of  America,  (A.)  201  SW 
368;  Johnson  v.  Sovereign  Camp  W. 
W..  163  Mo.  A.  728,  147  SW  510; 
Adams  V.  New  York  L.  Ins.  Co.,  1B8 
Mo.  A.  564,  138  SW  921;  Martin  v. 
Modem  Woodmen  of  America,  158 
Mo.  A.  468,  189  SW  281;  Carter  v. 
Metropolitan  L.  Ins.  Co.,  158  Mo.  A. 
368,  138  SW  49;  Duff  v.  Duff.  156  Mo. 


A.  247,  137  SW  909;  Bradley  v.  Mod- 
ern Woodmen  of  America,  146  Mo.  A. 
428,  124  SW  69;  Springmeyer  v.  Sov- 
ereign Camp  W,  W.,  144  Mo.  A.  483, 
129  SW  273;  Winter  v.  Supreme- 
Lodge  K.  P..  96  Mo.  A.  1,  69  SW.  662. 

Mont. — State  v.  Lagonl,  30  M6nt. 
472,  76  P  1044;  In  re  Liter,  19  Mont. 
474.   48   P  753. 

Nebr. — Rosencrans  v.  Modern 
Woodmen  of  America,  97  Nebr.  568, 
160  NW  680;  McLaughlin  v.  Sover- 
eign Camp  W.  W.,  97  Nebr.  71,  149 
NW  112,  LRA1915B  756;  Holdredge  v. 
Livingston,  79  Nebr.  238.  112  NW 
341:  Cox  V.  Ellsworth,  18  Nebr.  664, 
26  NW  460,  63  AmR  827;  Thomas  v. 
Thomas,  16  Nebr.  663,  20  NW  846. 

N.  H. — Bennett  v.  Sloman,  70  N. 
H.  289,  48  A  283;  Wlnship  v.  Conner, 
42  N.  H.  341:  Forsalth  v.  Clark,  21 
N.  H.  409;  Smith  v.  Knowlton,  11 
N.     H.     191. 

N.  J.— Hoyt  V.  Newbold,  46  N.  J.  L. 
219,  46  AmR  757;  Osborn  v.  Allen, 
26  N.  J.  L.  388:  Wambough  v.  Schiuik, 
2  N.  J.  L.  229;  Vreeland  v.  Vreeland, 
78  N.  J.  Eq.  256,  79  A  338,  34  LRANS 
940;  Wilcox  v.  Trer.ton  Potteries  Co., 
64  N.  J.  Eq.  173.  53  A  474;  Burkhardt 
V.  Burkhardt,  63  N.  J.  Eg.  479,  62  A 
296;  Hamilton  v.  Ross,  7  N.  J.  Eq. 
465;  Smith  v.  Smith,  6  N.  J.  Eq.  484. 

N.  Y.— Barson  v.  Mulligan,  191 
N.  T.  306,  84  NE  75,  16  LRANS  161; 
In  re  Boerum  St.,  173  N.  Y.  321,  66 
NB  11:  Williams  v.  Post,  168  App. 
Dlv.  818,  143  NYS  1027;  White  v. 
Emigrant  Industrial  Bank,  146  App. 
Dlv.  591,  131  NYS  311  [aft  205  N.  Y. 
571  mem,  98  NE  1119  mem];  Matter 
of  Wagener,  143  App.  Dlv.  286,  128 
NYS  164;  Dietrich  v.  Dietrich.  128 
App.  Dlv.  664,  112  NYS  968;  Marks 
v.  Emigrant  Industrial  Sav.  Bank, 
122  App.  Dlv.  661,  107  NYS  491;  Mat- 
ter of  Sullivan.  61  Hun  378,  4  NYS 
59;  Augustus  v.  Graves,  9  Barb.  696 
taff  7  N.  Y.  306];  Matter  of  SmHh,  77 
Misc.  76,  136  NYS  826;  Ruoil  v. 
Greenpoint  Sav.  Bank,  40  Misc.  549, 
82  NYS  881;  Jackson  y.  eiaw.  18 
Johns.  346;  McCartee  v.  Camel,  1 
Barb.  Ch.  456;  Elagle  v.  Emmet,  4 
Bradf.  Surr.  117,  3  AbbPr  218. 

N.  C. — Slier  v.  Severs.  166  N.  C. 
500,  81  SB  685;  Dowd  v.  Watson,  105 
N.  C.  476,  11  BE  589,  18  AmSR  920; 
State  University  v.  Harrison,  90  N.  C. 
385;  Spencer  v.  Roper,  36  N.  C.  333; 
Lewis  V.  Moljley,  20  N.  C.  467,  34  AmD 
379;  Den  v.  Evans.  3  N.  C.  222. 

Oh. — Youngs  V.  Heftner,  36  Oh.  St. 
232;  Rosenthal  v.  Mayhugh,  33  Oh. 
St.  166;  Rice  v.  Lumley,  10  t>h.  St. 
596;  Supreme  Commandery  K.  of  T. 
R.  v.  Everding,  20  Oh.  Cir.  Ct.  689.  11 
Oh.  Clr.  Dec.  419. 

Okl. — Modern  Woodmen  of  Amer- 
ica V.  Ghromley,  41  Okl.  532,  139  P 
306,  LRA1915B  728,  AnnCasl915C 
1063. 

Or. — St.  Martin  v.  Hendershott,  82 
Or.  68,  161  P  706,  160  P  *8. 

Pa. — Maley  v.  Pennsylvania  R.  Co., 
268  Pa.  73,  101  A  911,  LRA1918A  663; 
Ancient  Order  United  Workmen  vi 
Mooney,  230  Pa.  16.  79  A  283:  In  re 
Freeman,  227  Pa.  154.  75  A  1063;  Bs- 
terly's  App.,  109  Pa.  222;  Holmes  v. 
Johnson,  42  Pa.  159;  Campbell  v. 
Reed,  24  Pa.  498;  Whiteside's  App.,  23 
Pa.  114:  Bradley  v.  Bradley.  4  Whart. 
173:  Burr  v.  Sim,  4  Whart.  150,  33 
AmD  50;  Jaskalski  v.  Pennsylvania 
Slovak  Roman,  etc..  Catholic  Union, 
64  Pa.  Super.  636;  Baker  v.  Fidelity 
Title,  etc.,  Co.,  66  Pa.  Super.  15;  Cun- 
nlus  V.  Reading  School  Dist.,  21  Pa. 
Super.  340  [rev  on  other  grounds  206 
Pa.  469.  56  A  16.  98  AmSR  790  (aft 
198  U.  S.  458.  25  SCt  721.  49  L.  ed. 
1125,  3  AnnCas  1121)];  Bealor's  Bst., 
23  Pa.  DIst.  1117;  Finger's  Est.,  21  Pa. 
DIst.  424;  Harm.ftad's  Est.,  18  Pa. 
DIst.  786;  Freeman's  Est.,  18  Pa.  DIst. 
194:  McCann's  Est.,  31  Pa.  Co.,  685; 
Sherwood's  Est.,  26  Pa.  Co.  589;  Hos- 
klns  V.  Lindsay,  1  Del.  Co.  249:  In  re 
Clement,  1  Del.  Co..  167;  Williams' 
Est.,   13  Phlla.   325;   Rhodes'   Est,  10 


Pa.  Co.   386. 

R.  I. — Hackett's  App..  27  R.  I.  887. 
65  A  268;  In  re  Truraan,  27  R.  L  201, 
61    A   698. 

S.  C. — Griffin  v.  Southern  R.  Co.,  (( 
S.  0.  77.  44  SB  562;  Boyce  v.  Owens. 
19  8.  C.  L.  8;  Burns  v.  Ford.  17  a  C 
L.  607;  Craig  v.  Craig,  8  &  C  Eq. 
102. 

S.  D. — Burnett  v.  Costello,  16  S.  D. 
89.  87   NW   575. 

Tenn. — Puckett  v.  State,  1  Sneed 
356. 

Tex. — French  v.  McGinnis,  69  Tex. 
19,  9  SW  323;  Prlmm  v.  Stewart,  7 
Tex.  178;  Sovereign  Camp  W.  W.  v. 
Robinson,  (Civ.  A.)  187  SW  115, 
Wells  v.  Margraves,  (Civ.  A.)  1C4  SW 
881;  Sovereign  Caxim  W.  W.  v.  Rued- 
rlch.  (Civ.  A.)  168  SW  170;  Latham 
v.  Tombs,  32  Tex.  Civ.  A.  270,  75  SW 
1060;  Turner  v.  Sealock,  21  Tex.  Civ. 
A.   594.   64   SW  358. 

Vt.— Hurlburt  v.  Hurlburt,  63  Vt. 
667,  22  A  850. 

Va. — Security  Bank  v.  U.  S.  Equi- 
table L.  Assur.  Soc..  112  Va.  462.  <1 
SE  647,  36  LRANS  159,  AnnCiaslSlJB 
836. 

Wash. — Butler  v.  Supreme  Ct  I.  0. 
O.  F..  53  Wash.  118.  101  P  481.  2( 
LRANS  293;  Scott  v.  McNeal,  6  Wash. 
309,  31  P  873,  34  AmSR  8«3. 

W.  Va. — Boggs  v.  Harper,  46  W. 
Va.  664,  31  SE  943. 

Wis. — ^Whlte  V.  Brotherhood  of  Lo- 
comotive Firemen.  165  Wis.  418,  Hi 
NW  441:  Page  v.  Modem  Woodmen 
of  America.  162  Wis.  269, 166  NW  137. 
LRA1916F  438;  Wisconsin  Trust  Co. 
V.  Wisconsin  M.  &  F.  Ins.  Co.  Bank. 
105  Wis.  464.  81  NW  642;  Cowan  t. 
Lindsay,    30   Wis.    586. 

Bn^. — In  re  Benjamin,  [1902]  I  Ch. 
723;  Wilson  v.  Hodges,  2  East  311. 
102    Reprint   388. 

Ont. — Olsson  v.  Ancient  Order 
United  Workmen,  38  Ont.  L.  268,  11 
OntWN  263;  Duffleld  v.  New  York 
Mut.  L.  Ins.  Co.,  32  Ont.  L.\  299,  ' 
OntWN  345.  6  OntWN  646,  26  OntWR 
588;  Hedge  v.  Morrow,  32  Ont.  L.  218. 
7  OntWN  279,  6  OntWN  224.  26 
OntWR  246,  5  OntWN  90S.  26  OnlWR 
828;  Re  Ancient  Order  of  United 
Workmen,  18  Ont.  L.  129,  11  OntWR 
1078,  12  OntWR  153,  13  OntWR  306; 
Re  McNeill,  12  Ont.  L.  208.  7  OntWR 
663;  Pride  v.  Rodger.  27  Ont.  320: 
Giles  V.  Morrow,  1  Ont.  527;  Re  Oag, 
4  OntWN  643,  23  OntWR  796.  9  Dont 
LR  771:  Roderick  v.  Supreme  Tent 
K.  M.  W.,  2  OntWR  493;  McArthur  T. 
Bagieson,  43  U.  C.  Q.  B.  406  [app 
dism  3  Ont.  A.  577]. 

Newfoimdl. — In  re  (bairns,  9  New- 
foundl.  189;  In  re  Cairns,  9  New- 
foundl.    187.    197. 

[a]  Amplication  of  V«w  Tork  Btat- 
ute^^ode  Civ,  Proc  t  841,  provid- 
ing that  a  person  on  whose  life  an 
estate  in  real  property  depends,  who 
remains  without  the  United  State* 
and  absents  himself  for  seven  yean 
together,  is  presumed  to  be  dead.  In 
an  action  concerning  the  property,  re- 
lates only  to  a  case  where  the  riKht 
to  possession  of  real  property  de- 
pends on  the  life  of  a  third  person, 
and  does  not  apply  to  a  person  who 
Is  the  owner  of  the  property.  Mat- 
ter of  Board  of  Elducatlon,  173  N.  T. 
321,  66  NE  11  (dism  app  77  NTS 
1121]. 

38,  See  statutory  provisions;  and 
cases  Infra  this  note. 

[a]  la  ATtomw  five  years  unex- 
plained absence  raises  a  presuroptipn 
of  death.  Qotiet  v.  Ooset.  112  Ark. 
47.  164  SW  769,  LRA1916C  707. 

[b]  IB  mdlau  (1)  the  unex- 
plained absence  of  a  party  from  the 
state  for  five  years  raises  a  sufllclenL 
presumption  of  his  death  to  author- 
ize administration  on  his  e.state. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Kinft. 
47  Ind.  A.  687.  93  NB  1046.  (2)  But 
this  statute  relates  exclusively  to 
settlements  of  estates  of  absentees, 
and  does  not  abrogate  the  common- 
law  presumption  of  seven  years  ei- 


For  later  oasMi,  deyslopmeat*  and  ohangMl  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  7]  (2)  Abridgment  of  Period.  The  presump- 
tion of  death  from  seven  years'  absence  does  not 
preclude  an  inference  that  death  may  have  occurred 
before  the  expiration  of  such  period  where  there 
are  circumstances  which  would  justify  a  conviction 
that  death  occurred  at  an  earlier  date,'*  as  for  in- 
stance that  the  absent  person,  daring  the  period 
after  his  disappearance,  encountered  some  specific 


peril,  or  T^as  stibject  to  some  immediate  danger  eal- 
culated  to  destroy  life,"  or  where  the  circumstances 
are  such  as  to  make  it  improbable  that  he  would 
have  abandoned  his  home  and  family,"  or  that 
when  he  left  home  he  was  in  poor  health  or  in  a 
precarious  physical  condition.'^  There  are  some 
'cases,  however,  in  which  it  is  said  that  there  is  no 
presumption    of   death    until   the    lapse   of   seven 


cept  in  this  respect.  Metropolitan 
I...  Ins.  Co.  V.  Lyons,  BO  Ind.  A.  534, 
98  NB  824;  Conneoticut  Mut.  L.  Ins. 
Co.  V.  King,  47  Ina.  A.  587,  93  NB 
1046. 

34.  U.  S.— Davie  V.  BrlKKs.  97 
U.  S.  628.  24  li.  ed.  1086;  Northwest- 
ern Mut.  Li.  Ins.  Co.  V.  Stevens,  71 
Fed.   258,   18   CCA  107. 

Cal.— Western  Oraln,  etc..  Prod- 
ucts Co.  V.  Plllsbury,  n»  Cal.  135.  159 
P  423;  Rogrers  v.  Manhattan  L.  Ins. 
Co..  13S  Cal.  2S5,  71  F  348. 

Del. — Garden  v.  Garden,  "7  Del.  674. 

D.  C— -Oroff  V.  Oroff,  36  App.  680 
C-what  proof  essential  to  abrlds- 
znent):  Alexander  v.  Alexander,  36 
App.  78. 

111. — Aplt>  ▼.  Supreme  I>odKe  K.  & 
L,.  H..  196  III.  A.  278  [aR  274  111.  196, 
113  NE  63,  LRA1917A  183];  Dickin- 
son v.  Donovan,  160  111.  A.  195;  Rob- 
inson V.  Robinson,  61  111.  A.  317. 

Iowa. — Tisdale  v.  Connecticut  Mut. 
Tj.  Ins.  Co.,  26  Iowa  170,  96  AmO 
136. 

Kan.— Caldwell  v.  Modem  Wood- 
men of  America,  89  Kan.  11,  130  P 
642. 

La. — Boyd  v.  New  BnKland  Mut.  Ij. 
Ins.    Co.,   34   Iia.  Ann.    848. 

Me.— White  V.  Mann,  26  Me.  361. 

Minn. — Behmer  v.  Grand  Lodere,  A. 
O.  U.  W.,  109  Minh.  306,  316.  123  NW 
1071,  26  LRANS  305  [cit  Cyc]  (per 
O-Brlen,  J.> 

Mo. — Lancaster  v.  Washington  L. 
Ins.  Co.,  62  Mo.  121;  Sprlngmeyer  v. 
Sovereign  Camp  W.  W..  (A.)  129  SW 
273;  Dull  v.  Duff,  156  Mo.  A.  247,  137 
SW  909;  Winter  v.  Supreme  Lodge 
K.  P.,  96  Mo.  A.  1,  69  SW  662;  Car- 
penter V.  Supreme  Council  L.  'H.,  etc., 
79  Mo.  A.  697;  Dickens  v.  Miller,  12 
Mo.  A.   408. 

Nebr. — Coe  v.  National  Council  K. 
&  L.  S..  96  Nebr.  180,  147  NW  112, 
LRA1915B  744,  AnnCaal916B  65;  Cox 
V.  Ellsworth,  18  Nebr.  664,  26  NW 
460.    53  AmR  827. 

N.  H.— Smith  V.  Knowlton,  11  N.  H. 
191. 

N.  T.-^Matter  of  Wagener,  148  App. 
Div.  286,  128  NTS  164;  Straub  v. 
Grand  Lodge  A.  O.  U.  W.,  2  App.  Diy. 
138.  37  NTS  750  [aff  168  N.  T.  729 
mem,  53  NB  1182  meml;  Czech  v. 
Bean,  35  Misc.  729,  72  NTS  402; 
Stouvenel  ▼.  Stephens,  2  Daly  310; 
Merrttt  v.  Thompson,  1  Hilt.  550; 
Bagle  V.  Ehnmet,  3  AbbPr  218.  4 
Bradf.  Surr.  117. 

N.  C. — Slier  v.  Severs,  165  N.  C. 
500.    81    SB    685. 

Pa. — Burr  v.  Sim,  4  Whart.  150,  38 
AmD  50;  Harmstad's  Bst.,  18  Pa. 
Dlst.  786.      . 

Tenn. — Pucketf  v.  State.  1  Sneed 
355. 

Tex. — Sovereign  Camp  W.  W.  ▼. 
Robinson.    (Civ.  A.)   187  SW  216. 

Bng. — Hickman  v.  Upsall,  L.  R.  20 
Eq.  136;  In  re  Beasney,  L.  R.  7  Eq. 
498;  In  re  Matthews,  [1898]  P,  if; 
In  re  Webb,  Ir.  R.  5  E<j.  235;  Danby 
V.  Danby,  6  Jur.  N.  S.  54;  Cuthbert  v. 
Furrier,  2  Phil.  199,  22  EngCh  197. 
41  Reprint  918;  Ruat  v.  Baker,  8  Sim. 
443.    8    EngCh    443,    59   Reprint   176. 

"Absence,  without  being  heard  of, 
though  not  of  sufficient  duration  to 
create  a  legal  presumption  of  death, 
may  yet  be  one  of  other  attendant 
and  supporting  circumstances  which, 
taken  together,  would  satisfy  the 
mind  and  conscience  of  the  Judge  or 
Jury  that  the  party  was  dead.  This 
Is  all  that  Is  required."  Boyd  v.  New 
England  Mut.  L.  Ins.  Co.,  34  La.  Ann. 
848.   849. 

[a]  Tot  ewtinple  (1)  on  the  trial 
of  an   tssne  of  devlsavit  vel  non,  in 
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which  the  only  question  involved 
was  whether  the  testator  of  the  dis- 
puted will  was  then  living  or  dead, 
the  Jury  would  be  warranted  In  pre- 
suming that  the  testator  was  dead 
where  they  were  satisfied  from  all 
the  evidence  in  r^Kard  to  his  char- 
acter, habits,  health,  and  constitu- 
tion, that  he  bad  gone  from  his  home 
to  a  distant  state  and  had  not  been 
seen,  heard  from,'nor  heard  of  by  any 
known  person  in  either  state  or  else- 
where for  a  period  of  about  three 
and  one-half  years,  and  that  dill- 
sent  efforts  and  proper  inquiries  in 
the  state  to  which  he  had  gone-  and 
where  he  was  living  when  last  heard 
of  had  been  made  by  the  parties  of- 
fering the  will  tor  probate  and  that 
no  intelligence  had  been  or  could  be 
obtained  in  regard  to  him.  Garden 
V.  Garden,  7  Del.  674.  (2)  The  pre- 
stimptlon  that  a  woman's  former 
husband,  absent  less  than  seven 
years,  was  still  living  is  removed 
where  she  testifies  In  a  suit  to  an- 
nul a  subsequent  marriage  that  he 
was  In  falling  health,  being  afflicted 
with  tuberculosis,  and  that  he  decid- 
ed to  make  a  change  of  climate,  in 
the  hope  of  recovery,  and  according- 
ly obtained  a  position  as  traveling 
salesman  in  California,  that  he  left 
her  with  the  assurance  that  he  in- 
tended to  leturn,  and  that  shortly 
afterward  she  received  "a  letter  stat- 
ing that  he  had -been  taken  with  a 
hemorrhage  on  the  train,  and  had 
died,  failure  to  produce  the  letter 
being  accounted  for.  Alexander  v. 
Alexander,   36  App.   (D.  C.)   78. 

■5.  tr.  S.— Davie  v.  Briggs,  97 
U.  S.  628,  24  L.  ed.  1086;  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Stevens,  71 
Fed.   258,    18    CCA   107. 

Del.— Garden  v.  Garden,  7  Del.  674. 

D.  C.-^-Groffi  V.  Groff,  36  App.  560. 

111. — Robinson  v.  Robinson,  51  111. 
A.    317. 

La. — Sterrett  v.  Samuel,  168  La. 
346,  32  S  428;  Vogel's  Succ.  16  La. 
Ann:   139,    79  AmD  571. 

Me. — ^Whlte    v.    Mann,    26    Me.    361. 

Mich.-^Bailey  v.  Bailey.  36  Mich. 
181. 

Mo.^Laneaster  v.  Washington  L. 
Ins.  Co.,  62  Mo.  121  (where  a  person 
disappeared  from  a  lake  steamer); 
Carpenter  v.  Supreme  Council  L.  H. 
79    Mo.    A.   597. 

N.   T. — Straub  v-  Grand  Lodge.  Ai 

0.  U.  W..  2  App.  Dlv.  138.  87  NTS 
750  [aff  158  N.  T.  729  mem,  53  NE 
1132  mem];  Matter  of  Miller,  67 
Misc.  680,  124  NTS  825;  In  re  Buck- 
ham,  6  NTS  565;  Eagle  v.  Emmet,  < 
AbbPr  218,  4  Bradf.  Surr.  117. 

Oh. — Travelers'   Ins.  Co.   v.   Roaoh, 
23  Oh.  Clr.  Ct.  491. 
■    Pa. — Mutual  Ben.  Co.'s  Pet.,  174  Pa. 

1.  34  A  283.  62  AmSR  814. 

S.  C. — Gibbes  v.  Vincent.  45  S.  C. 
L.    323. 

Tex.— Wells  v.  Margraves,  (Civ. 
A.)    164   SW  881. 

Eng. — In  re  Jphnson,  78  L.  T.  Rep. 
N.  S.  86  (holding  that,  where  a  per- 
son has  undertaken  a  sea  voyage,  and 
neither  he  nor  any  one  else  who  Was 
on  board  the  vessel  has  been  heard 
from,  a  presumption  of  death  may 
arise  in  a  shorter  period);  Watson  v. 
King,  1  Stark.  121,  2  ECL  54;  SllUok 
v.  Booth.  1  T.  A  Coll.  117,  20  EngCh 
117,   62  Repr/nt   816. 

[a]  Bnlo  appUad.— (1)  Where  a 
person  sailed  on  a  voyage  usually 
taking  four  months,  and  neither  he 
nor  the  vessel  had  been  heard  from 
for  seventeen  months,  the  court  will 
presume  his  death.  Merrltt  v. 
Thompson,   1  Hilt.   (N.   T.)    650.      (2) 


Where  a  woman  aizty-seven  years 
old  and  infirm  In  mind  and  body  dis- 
appeared from  her  house  near  the 
North  river  on  a  stormy  night,  and, 
although  every  effort  was  made  for 
several  months  to  ascertain  if  she 
were  living,  nothing  could  be  learned, 
and  according  to  the  medical  testi- 
mony she  could  not  in  all  probability 
have  survived  under  the  most  favor- 
able circumstances  the  period  that 
had  elapsed  since  her  disappearance, 
her  death  would  be  presumed.  In  re 
Buckham,  5   NTS  565.      (3)   Where  a 

gaisenger  on  lan  ocean  steamer  was 
tst  seen  about  ten  o'clock  at  night 
when  the  steamer  was  in  mid-ocean, 
ahd  was  never  seen  or  heard  of  after- 
ward, although  diligent  search  was 
made  the  next  morning,  this  was  suf- 
ficient to  raise  a  very  strong  pre- 
sumption that  he  was  dead,  and  Jus- 
tified a  Jury  In  so  finding.  Travel- 
ers' Ins.  Co.  V.  Rosch,  23  Oh.  Clr. 
Ct.  491.  (4)  Where  a  vessel  sailed 
about  the  time  of  a  violent  storm  on 
her  track,  and  no  tidings  were  heard 
of  her  for  three  years,  the  death  of 
those  on  board  might  be  presumed. 
Gibbes  v.  Vincent,  45  S.  C^  L.  323. 

W.  Tisdale  v.  Connecticut  Mut.  L. 
Ins.  Co.,  26  Iowa  170,  96  AmD  136; 
Hancock  v.  American  L.  Ins.  Co.,  62 
Mo.  26;  Springmeyer  v.  Sovereign 
Camp  W.  W.,  144  Mo.  A.  483,  129  SW 
273;  Coe  v.  National  Council  K,  &  L. 
S.,  96  Nebr.  130,  147  NW  112,  LRA 
1915B  744,  AnnCa8l9||p  65;  Sover- 
eign C^mp  W.  W.  V.  Robinson,  (Tex. 
Civ.    A.i_  187    SW  jl5. 

[a]  lUnstnrtlOBi.. — (l)  Where  one 
steady  in  habits,  attentive  to  busi- 
ness, and  having  a  fixed  and  perma- 
nent residence  and  pleasant  domestic 
relations  suddenly  disappears,  the 
circumstances  may  warrant  a  Jury  in 
finding  his  death  at  that  time.  Han- 
cock V.  American  L.  Ins.  Co..  62  Mo. 
26.  (2)  Where  a  man  sixty-three 
years  of  age,  in  easy  pecuniary  cir- 
cumstances, who  had  been  married 
seventeen  years  and  had  an  attrac- 
tive hpme  and  family  and  business 
interests  of  importance,  disappeared 
without  notice  of  intentions,  .and  an 
extensive  search  and  a  large  reward 
offered  failed  to  reveal  any  trace  of 
him,  a  Jury  might  presume  death 
after  a  lapse  of  five  years.  Cox  v. 
Ellsworth,  18  Nebr.  664,  26  NW  460, 
53  AmR  827. 

[b]  Evldenoa  of  diuaoter,  hsbfts, 
and  domostio  relations,  making  aban- 
donment of  home  improbable,  may 
raise  a  presumption  from  which 
death  of  one  absent  may  be  inferred 
without  regard  to  duration,  of  time. 
Coe  v.  National  Council  K.  &  L.  S.. 
96  Nebr.  130,  147  NW  112,  LRA1916B 
744^  AnnC^sl916B    65. 

37.  D.  C. — Alexander  v.  Alexander, 
36   App.    78. 

Iowa. — Leach  v.  Hall,  96  Iowa  611, 
64  NW  790  (holding  that  a  son  who 
was  of  an  affectionate  disposition  an4 
warmly  attaclied  to  his  family  and  in 
the  habit  of  writing  them  frequently 
when  away  from  home,  and  wl)en 
last  heard  from,  six  years  prior  to 
the  death  of  his  father,  was  sick  with 
consumption,  would  be  presumed  to 
have    died    b'efore    his    father). 

Mich. — John  Hancock  Mut.  L.  Ins. 
Co.  V.  Moore,  34  Mich.  41  (holding 
that  the  sudden  disappearance  and 
failure  to  discover  any  traces  of  a 
man  who.  if  living,  could  not  easily 
have  gone  unnoticed,  and  who  was  in 
such  a  physical  and  mental  condi- 
tion as  to  excite  the  anxiety  of  his 
friends  upon  this  very  subjecl^  was 
sufficient  basis  tor  a  finding  of  death 
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yean,"  but  as  there  trere  no  cireumsttoces  in  these 
cases  tending  to  show  that  death  might  have  oc- 
curred at  an  earlier  period  they  probably  merely  in* 
tended  to  hold  that  ordinarily  no  presumption  of 
death  arises  until  the  lapse  of  the  prescribed  period 
and  not  to  contradict  the  established  doctrine  that 
inference  of  an  earlier  death  may  be  drawn  where 
the  circumstances  are  such  as  to  justify  it.'* 

[i  8]  (3)  Time  from  Which  Period  Bnns.  The 
period  which  must  elapse  in  order  to  give  rise  to  the 
presumption  of  death  runs  from  the  time  when  the 
last  tidings  of  the  absent  person  were  received.*" 
Where  a  trust  is  declared  in  favor  of  a  named  per- 
son, such  person  must,  until  the  contrary  is  shown, 
be  taken  to  have  been  living  at  the  date  of  the  deed, 
the  onus  bf  provii^  death  before  that  date  being 
upon  the  representatives  of  the  settlor.  Henee  the 
required  period  of  absence  in  such  cases  runs  from 
that  date.*' 

[\,9]  c.  Absence  from  Residence.  To  raise  a 
presumption  of  death  from  long  absence  unheard  of, 
it  is  necessary  that  the  person  in  question  shall  have 


before  the  expiration  pf  seven  years). 

N.  T. — Ganibreleng  v.  Purton,  12 
NTS  741  [aff  125  N.  T.  610,  26  NB 
907] ;  Matter  of  Ackerman,  2  Redf. 
Surr.  521  (holding  that,  where  a  per- 
son alxty-six  years  old,  who  had  been 
accustomed  to  call  on  an  executor 
regularly  and  frequently  for  an  an- 
nuity upon  which  he  was  dependent 
for  support,  left  his  home  In  May, 
without  Indicating  an  Intent  to  bo 
absent,  and  was  never  afterward 
heard  from,  and  his  physician  testf- 
fied  that,  when  he  disappeared,  he 
was  sufFerIng  from  an  Incurable  dis- 
ease, under  which  he  could  not  have 
survived  mor^ihan  three  months,  the 
facts  were  sMlclent  to  raise  a  pre- 
sumption of  his  death  during' the  fall 
of  the  same  year). 

Bng. — Webster  v.  Birchmore,  IS 
Ves.  Jr.  362,  83  Reprint  329. 

ra]  Wbera  an  laebxlat*  who  by 
frequent  and  protracted  periods  of 
intoxication  had  brought  on  serious 
organic  diseases,  which,  his  physi- 
cian testified,  he  could  not  possibly 
survive  for  more  than  a  year,  finally 
disappeared  from  home,  and  was  not 
heard  of  for  seventeen  years,  al- 
though In  various  proceedings  in- 
volving his  property  numerous  pub- 
lications of  notices  and  process  were 
had.  It  would  be  presumed  that  he 
died  within  four  years.  Cambreleng 
V.  Purton,  12  NTS  741  ta«  126  N.  T, 
CIO,   26   NE   907]. 

38k  Conn. — Cone  ▼.  Dunham,  E9 
Conn.  145    20  A  311,  8   LRA  647. 

Iowa. — State  v.  Henke,  G8  Iowa  467, 
12  NW  477. 

Mass. — ^Newman  v.  JenKins,  10  Pick. 
615. 

N.  J.— Smith  V.  Combs,  49  N.  J.  Eq. 
420,  24  A  9.. 

N.  T.— Matter  of  Sullivan,  51  Hun 
378,  4  NTS  59;  Murphy  v.  Metropoli- 
tan L.  Ins.  Co.,  92  Misc.  479  155  NTS 
1062;  In  re  Davenport,  37  Misc.  455. 
75  NTS  934;  Eagle  v.  Emmet,  3  Abb 
Pr  218,  4  Bradf.  Surr.  117. 

Oh. — Supreme  Commandery  K.  T. 
R.  V.  Bverdlng,  20  Oh.  Cir.  Ct.  689,  11 
Oh.  Cir.  Dec.  419. 

Pa. — Bealor's  Est..  23  Pa.  Diet. 
1117;  Keel's  Est.,  1  Pa.  Dlst.  457. 

Ont. — Hedge  v.  Morrow,  32  Ont.  L. 
218.  7  OntWN  279.  6  OntWN  224.  26 
OntWR  245,  6  OntWN  903.  26  OntWN 
828;  Doe  V.  Strong,  4  U.  C.  Q.  B. 
510. 

Tims  of  ttMith  pee  infra  I  18. 

39.  See  cases  supra  note  34. 

40.  Adams  V.  New  Tork  L.  Ins. 
Co.,  158  Mo.  A.  564,  138  SW  921;  Spil- 
toir  V.  Splltolr,  72  N.  J.  Eq.  50,  64  A 
96;  Smith  v.  Combs,  49  N.  J.  Eq.  420, 
24  A  9;  Murphy  v.  Metropolitan  I.i. 
Tns.  Co.,  92  Misc.  479.  156  NTS  1062: 
Morrow  V.  McMahon,  35  Misc.  348.  71 


NTS  961;  Olsson  v.  Ancient  Order  of 
United  Workmen,  38  Ont.  L..  268,  11 
OntWN  263;  Pride  V.  Rodger,  27 
Ont.  320. 

41.  Re  Pinsonneault,  84  Ont  L. 
388,  9  OntWN  30  [foil  In  ra  Corbiah- 
ley,  14  Ch.  D.  846]. 

49.  Ga. — Hansen  v.  Owens,  132  Oa. 
648,    64   SE   800. 

111.— Hits  V.  Algren,  170  111.  60,  48 
NE  1068;  Utchfleld  V.  Keagy,  78  111. 
A.   398. 

Ky. — Ironton  Fire  Brick  Co.  v. 
Tucker,  82,  SW  241.  26  KyL  688. 

Me. — Strnchfleld  ▼.  Emerson,  62 
Me.  465,   83  AmD  524. 

Mass. — Hyde  Park  v.  Canton,  130 
Mass.  605,  507  (where  the  court  said: 
"If  a  man  leaves  his  homS  and  goes 
Into  parts  unknown,  and  remains  un- 
heard from  for  the  apace  of  seven 
years,  the  law  authorises,  to  those 
that  remain,  the  presumption  of  fact 
that  he  is  dead;  but  it  does  not  au- 
thorize him  to  presume  therefore 
that  any  one  of  those  remaining  in 
the  place  which  he  left  has  died"). 

Man. — Wilcox  v.  Wilcox,  24  Han. 
93. 

43.  Ga. — Hansen  v.  Owens,  188  Qa. 
648,    64    SB   800. 

Ind. — Metropolitan  L.  Ins.  Co.  v. 
Lyons,  50   Ind.  A.   534,   98  NB  824. 

Kan. — Renard  v.  Bennett.  76  Kan. 
848,  93  P  261,  14  AnnC^as  240. 

Ky.— Gray  v.  McDowell,  •  Bush 
475. 

Me..<^Wentworth  ▼.  Wontworth,  71 
Me.  72. 

N.  T. — McC^rtee  v.  Camel,  1  Barb. 
Ch.  466;  K<^ler  v.  Stuck,  4  Redf.  Burr. 
294. 

N.  D.— Wright  V.  Jones,  28  N.  D. 
191,    135    NW    1120. 

Oh. — Barr  v.  Chapman,  11  Oh.  Deo. 
(Reprint)   862,  30  CincLBul  264. 

Pa. — Francis  v.  Francis,  180  Pa. 
644.   37   A   120,   67  AmSR   668. 

Tenn. — Marquet  v.  .^tna  L.  Ins. 
Cto.,  128  Tenn.  218,  159  SW  733,  tRA 
1915B  749,  AnnCasl915B  677. 

Tex. — Qorham  v.  Settegast,  44  Tex. 
Civ.  A.  264,  98  SW  665;  Latham  v. 
Tombs,  32  Tex.  Civ.  A.  270,  73  SW 
1060;  Ross  v.  Blount,  25  Tex.  Civ.  A. 
344,  60  SW  894. 

Brig. — Mullaly  v.  Walsh,  Ir.  R.  4 
C.   L.   314. 

44.  Matter  of  Matthews,  75  Misa 
449.  136  NTS  636;  McCartee  v.  Camel, 
1  Barb.  Ch.  (N.  T.)  455;  Marquet  v. 
MVaa,  L.  Ins.  Co.,  128  Tenn.  213,  159 
SW  733,  LRA1915B  749,  AnnCasl915B 
677  (holding  that  evidence  that  a 
divorced  husband  had  not  been  heard 
from  for  seven  years  by  any  mem- 
ber of  his  immediate  family  or  other- 
wise in  the  place  where  his  divorced 
wife  lived,  with  no  evidence  as  to 
any  inquiry  concerning  him  at  a  place 


been  absent  from  his  place  of  residenee.**  Thus  the 
absence  of  a  person  from  his  former  place  of  resi- 
dence for  seven  years  does  not  raise  a  presumptioii 
of  his  death  where  it  appears  that  he  had  moved  to 
another  place  and  there  located,'"  at  least  in  the  ab- 
sence of  evidence  that  inquiries  have  been  made  for 
him  at  his  last  known  place  of  residence  without 
success.**  The  mere  absence  of  a  person  from  a 
place  where  his  relatives  reside,  but  which  is  not 
his  own  place  of  residence,  without  having  been 
heard  from  by  his  relatives  for  seven  yean  does  not 
raise  any  presumption  of  his  death.*" 

[f  10]  d.  Absence  from  State  or  Connfery.  In 
some  jurisdictions  the  statutes  creating  a  presump- 
tion of  death  after  an  absence,  unheard  from,  for 
seven  years  by  their  terms  apply  only  to  cases  of 
absence  from  the  state  or  country  or  beyond  the 
seas;**  but  such  statutes  4o  not  exclude  all  pre- 
sumptive evidence  of  death  unless  the  person  is 
shown  to  have  left  the  state  or  conn  try.*'  Such 
statutes  do  not  apply  where  the  absentee  was  never 
a  resident  of  the  state.** 

where  he  resided  subsequent  to  the 
divorce,  was  insufficient  to  raise  a 
presumption  of  death). 
Hsoesstty  fox  inqnlzr  see  infra  i  11. 
45.  Hits  V.  Ahlgren,  170  UL  60.  48 
NE  1068;  Litchfield  v.  Keagy,  78  lU. 
A.  898;  Schultz's  Est.,  46  Fa.  Super. 
646. 

4&  Ironton  Fire  Brick  Co.  v. 
Tucker,  82  SW  241,  2C  KyL  532; 
Spurr  v.  Trimble,  1  A.  K.  Harsh 
(Ky.)  278;  Carter  v.  Hetropolitan  L. 
Ins.  Co.,  168  H<k  A.  868,  138  SW  49, 
(holding  under  Rev.  St.  [1909]  i 
6840,  that  proof  that  plaintilTs  hus- 
band who,  having  lived  with  her  ia 
St.  Louis,  had  left  her  more  than 
seven  years  before  with  the  state- 
ment that  he  was  "going  west,"  and 
that,  after  diligent  search,  his 
whereabouts  had  not.  been  discov- 
ered, and  it  was  not  shown  that  he 
ever  left  Ulssourl  or  that  he  was 
seen  either  dead  or  alive  outside  of 
the  state  by  any  one.  was  insufDcient 
to  r^ise  the  presumption  of  death 
from  absence):  Duff  v.  Duff,  156  Ho. 
A.  247,  137  SW  909;  Bradley  v.  Hod- 
em  Woodmen  of  America,  146  Mo.  A. 
428,  124  SW  69;  Winter  v.  Supreme 
Lodge  K.  P.,  96  Ho.  A.  1,  69  SW  663; 
Biegler  v.  Supreme  Council  A.  L.  B., 
57  Ha  A.  419:  Dickens  v.  Hlller.  12 
Mo.  A.  408;  Turner  v.  Sealock,  21 
Tex.  Civ.  A.  594,  64  SW  358  (Her. 
St.   art   8372). 

[a]  OoastrnatloB  of  atetst*.— (1) 
The  word  "elsewhere"  in  Rev.  SL 
(1911)  art  6707,  providing  that  any 
person  absenting  himself  beyond  the 
sea.  or  elsewhere,  for  seven  succes- 
sive years  shall  be  presumed  to  ba 
dead,  does  not  ntean  outside  the  state. 
Supreme  Ruling  F.  H.  C.  v.  Hoskins. 
(Tex.  Civ.  A.)  171  SW  812.  (2) 
A  statute  declaring  that  the  death 
of  a  person  shall  be  presumed 
after  a  certain  time  it  he  has 
remained  beyond  the  sea,  absent- 
ed himself  from  the  state,  or  con- 
cealed himself  within  the  state  does 
not  alter  the  common  law  so  as  to 
require  proof  of  one  of  these  three 
altei;native8,  for  such  proof  would 
necessarily  show  that  the  person  was 
living,  and  thus  rebut  the  very  pre- 
sumption the  statute  designed  to  cre- 
ate. All  the  proof  that  can  be  ex- 
pected or  required  is  that  the  person 
has  been  absent  from  his  family  or 
home  and  has  not  been  heard  from 
within  the  period  prescribed  by  the 
statute.  Osborne  v.  Allen,  26  N.  J-  '^ 
388 

47.  Louisville  Bank  v.  Public 
School  Trustees,  83  ICy.  819;  Bradley 
v.  Modern  Woodmen  of  America,  14S 
Mo.  A.  428,  124  SW  69. 

48.  Ironton  Fire  Brick  Go.  v.  Tuck- 
er, 82  SW  241,  26  KyL  632  [reh  den 


For  tatsr  oaass,  d«v«l«paMBta  and  «haara*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  II]  e.  Efforts  to  Find.  The  general  rule  is 
that  no  presumption  of  death  of  a  person  arises  from 
the  mere  fact  of  his  unexplained  absence  unless  dili- 
gent efforts  have  been,  made  to  find  him,*'  although 
an  exception  tp  the  general  rule  has  been  made  in  the 
case  of  an  aged  person  who  has  been  absent  and 
unheard  of  for  a  long  period  of  time."*  The  dili- 
gence required  under  the  rule  means  that  degree  of 
diligence  which  the  definition  of  the  word  implies,'* 
and  requires  that  inquiry  be  made  among  the  friends 
and  relatives  of  the  missing  person;''  that  it  be 
made  at  his  last  known  place  of  residenee,'^  and  at 
the  place  where  he  was  last  known  to  be  alive,''*  at 
least  where  the  relations  between  him  and  his  family 
are  not  shown  to  be  such  as  would  reasonably  be 
supposed  to  induce  him  to  correspond  with  them  if 
alive,"  or  where  the  person  ^as  known  to  have  a 
fixed  place  of  residence  abroad."  The  inquiry  should 
extend  to  all  the  places  where  information  is  likely 
to  be  obtained  and  to  all  those  persons  who  in 
the  ordinary  course  of  events  would  be  likely  to  re- 
ceive tidings  if  the  person  were  alive;*'  the  inquiry 
must  be  such  as  exhausts  all  sources  of  information 


which  the  circumstances  suggest;'*  and  in  some  in- 
stances the  cpnrts  have  declined  to  presume  the 
death  of  an  absentee  from  whom  nothing  had  been 
heard  for  twenty-five  years  who  had  not  been  ad- 
vertised for."  It  has  been  held,  however,  that  fail- 
ure to  follow  up  a  rumor  that  the  absent  person 
had  been  seen  in  distant  places  during  the  seven 
years  wUl  not  necessarily  rebut  the  presumption  of 
his  death,""  and  that  failure  to,  follow  up  intelli- 
gence of  such  a  definite  character  as  would,  if  un- 
explained, rebut  the  presumption  of  death  may  be 
excused  by  showing  that  the  source  from  which  it 
came  was.  so  unreliable  as  to  destroy  its  value.'* 
Where  the  presumption  of  continuance  of  life  con- 
flicts with  the  presumption  of  innocence,"  ft  wife 
who  has  not  been  advised  of  his  whereabouts  by 
her  absent  husband  who  deserted  her  for  the  period 
required  to  raise  a  presumption  of  his  death  has  the 
right  to  believe  that  he  is  dead,  although  having 
made  no  attempt  to  find  him."  The  general  rule 
requiring  diligent  search  does  not  prevail  in  all  ju- 
risdictions."* The  question  whether  jproper  diligence 
has  been  exercised  is  for  the  determination  of  the 


8S  8W  1009,  26  KyL  1021]  .Flood  v. 
Orowney,  126  Mo.  262,  28  SW  860. 

49.  U.  S. — Fuller  y.  New  Tork  Ij. 
Ins.  Co.,  199  Fed.  897.  118  CCA  227. 

Ala.— Smith  V.  Smith,  49  Ala.  156. 

Cal. — ^Brown  v.  Grand  Lodge  A.  O. 
U.  W.,  1»  CaL  A.  537,  110  PJ51. 

Colo. — New  TorK  L.  In«.  Co.  v. 
Hoick.  69  Colo.  416.  161  P  816. 

Ga. — Hansen  y.  Owens,  132  Ga.  648, 
64   SB  800. 

111. — ^Policemen's  Benev.  Assoc,  v. 
Ryce,  213  Dl.  9,  72  NG  764.  104  AmSR 
190  [aff  115  m.  A.  96];  LIchteiyhan 
V.  Prudential  Ins.  Co..  191  111.  A. 
412;  Kennedy  v.  Modem  Woodmen -of 
America.  14>  III.  A.  471;  Modern 
'  Woodmen  of  America  v.  Oraber,  128 
III.  A.  686;  Litchfield  v.  Keasy.  78 
lU.  A.   898. 

Kan. — Mackle  T.  Grand  Lodge  A. 
O.  U.  W.,  100  Kan.  346,  164  P  263, 
264  [cit  Cyc];  Thompson  v.  MiUikln, 
93  Kan.  72,  143  P  430;  Caldwell  v. 
Modem  Woodmen  of  America,  89 
Kan.  11,  130  P  642;  Farlngton  v. 
Modem  Woodmen  of  America,  82 
Kan.  841,  109  P  187;  Renard  v.  Ben- 
nett, 76  Kan.  848,  854,  93  P  261,  14 
AnnCas  240  [clt  Cyc] ;  Modern  Wood- 
men of  America  v.  Qerdom,  72  Kan. 
391,  398,  82  P  1100,  2  LRANS  809,  7 
AnnCas  670  (clt  Cyc]. 

Mo. — Martin  v.  Modem  Woodmen 
of  America,  168  Mo.  A.  468,  139  SW 
231:  Bradley  v.  Modern  Woodmen  of 
America,  146  Mo.  A.  428,  124  SW  69 
(efCorts  held  sufficient). 
.  N.  T. — Matter  of  Wagener,  143 
App.  Div.  286,  128  NTS  164;  Dietrich 
V.  Dietrich,  128  App.  DIt.  664,  112 
NTS  968;  Dunn  v.  Travis,  56  App. 
Div.  317,  67  NTS  743;  Dworsky  v. 
Arndtstein,  29  App.  Div.  274,  61  NTS 
597;  Hornberger  v.  Miller,  28  App. 
Div.  199,  50  NTS  1079  [art  163  N.  T. 
578  mem,  57  NS  1112  mem];  GUel- 
mi  V.  Qlielmj,  72  Misc.  511.  131  NTS 
373;  Matter  of  Jones,  70  Misc.  154. 
128    NTS    477. 

Okl. — Modern  Woodmen  of  Amer- 
ica V.  Ohroraley,  41  Okl.  632.  139  P 
306.  LRA1915B  728,  AnnCasl915C 
1063. 

Pa.— Ulrlch's  Eat..  14  Phlla.  243. 

Bng. — Doe  V.  Andrews,  16  Q.  B. 
766.  69  ECL  756,  117  Reprint  644; 
Doe  T.  Deakin,  4  B.  &  Aid.  433,  6  ECL. 
548.   106  Reprint  996. 

Ont. — SomerviUe  v.  .Stna  L.  Ins. 
Co.,  21  Ont.  L.  276.  16  OntWR  301; 
Re  Raycraft,  20  Ont.  L.  437,  16  Ont 
WR  438. 

And  see  Hall's  Deposition,  11  F. 
Cas.  No.  5,924,  1  Wall.  Jr.  85; 
Kennedy  y.  Modern  Woodmen  of 
America,  243  Ul.  560,  90  NU  1084,  28 
LRANS  181;  Shepherdson's  Est.,  S 
Del.  Co.  (Pa.)  376;  Hosklns  v.  Lind- 
say,  1  Del,  Co.   (Pa.)  249;  Schwara- 


hotC  V.  Necker,  1  Tex.  Unrep.  Cas. 
326;  Latham  ▼.  Tombs,  82  Tex.  Civ. 
A.  270,  73  SW  1060;  Ross  v.  Blount, 
26  Tex.  Civ.  A.  344,  60  SW  894;  Doe 
v.  Andrews,  15  Q.  B.  756,  69  BCL  756, 
117  Reprint  644;  In  re  Creed,  1  Drew. 
285,  61  Reprint  441;  Re  Allin,  17  L. 
T.  Rep.  N.  S.  60;  Benson  v.  Olive, 
Str.  920,  93  Reprint  942  (in  all  of 
which  cases  the  necessity  for  search 
of  some  character  is  recognized  as 
absolutely  necessary  beforg  the  death 
of  a  missing  person  can  be  pre- 
sumed). , 

[a]  OalT  after  hoaaat  aad  feoluk 
flde  attempts  to  And  or  hear  from 
B  missing  person  liave  met  with  fail- 
ure can  the-  presumption  of  his  death 
arise.  Dietrich  v.  Dietrich,  128  App. 
Div.    564,   112   NTS  968. 

[b]  Aa  alMieao*  of  twaatj  yean 
is  not  sufficient  to  raise  the  presump- 
tion of  death,  where  it  is  not  shown 
that  any  attempt  has  been  made  to 
ascertain,  either  by  correspondence' 
or  advertising  In  newspapers  pub- 
lished in  the  state  where  the  absen- 
tee was  believed  to  have  gone, 
whether  or  not  he  ever  resided  there, 
and  it  so  whether  he  was  living  or 
dead.  Ulrlch's  Est,  14  Phila.  (Pa.) 
243. 

sa  Innis  V.  (^mpbell,  1  Rawie 
(Pa.)  878  (where  it  was  held  that  the 
unexplained  absence  for  twenty-four 
years  of  a  woman  who.  If  living, 
would  be  considerably  In  advance  of 
the  average  term  of  human  existence 
was  sufficient  to  Justify  the  presump- 
tion of  her  death  without  proof  of 
inquiry). 

51.  New  Tork  L.  Ins.  Co.  v.  Hoick. 
59   Colo.   416,  151   P  916. 

69.  Del. — <3arden  v.  Garden.  7 
Del.  674. 

Ga. — Hansen  v.  Owens,  132  Ga. 
648,   64   SE  800. 

111.— Hits  V.  Ahlgren,  170  111,  60, 
48  NE  1068;  Whiting  v.  NIcholi,  46 
111.  230.  92  AmD  248;  Litchfield  V. 
Keagy,  78   111.  A.  398. 

Me. — ^Wentworth  v.  Wentworth,  71 
Me.   72. 

Md. — Shriver  v.  State,  65  Md.  278.  4 
A  679. 

Mass. — Hyde  Park  v.  Cianton,  130 
Mass.  605. 

Mich.— Bailey  v.  Bailey,  36  Mich. 
181. 

Nebr. — Thomas  v.  Thomas,  16 
Nebr.  663,  20  NW  846. 

N.  H.— Brown  v.  Jewett,  18  N.  H. 
230. 

N.  T. — Matter  of  Board  of  Educa- 
tion, 178  N.  T.  321,  66  NE  11;  Gall 
v.  Gall,  ^14  N.  T.  109,   21   NE  106. 

N.  C.*-UnlverBity  of  North  C^aro- 
lina  v.   Harrison,   90  N.   C.   385. 

Pa. — In  re  Morrison,  183  Pa.  156,  88 
A  895. 


53.  Hansen  v.  Owens,  132  Ga.  648, 
'64  SE  800;  Blarquet  v.  .^tna  L.  Ins. 
Co.,  128  Tenn.  213,  16$  SW  733,  LRA 
1915B  749,   AnnCasl915B   677. 

54.  D.  C. — Posey  v.  Hanson,  10 
App.   496. 

Ga. — Hansen  v.  Owens,  132  Ga.  648, 
64  SE  800. 

111. — Modern  Woodmen  of  America 
v.   Oraber,   128    111.   A.   585. 

N.  T. — Hornberger  v.  Miller,  28 
App.  Div.  199.  50  NTS  1079  EsfC  168 
N.  T.  678  mem,  57  NE  1112  mem]; 
McCartee  v.  Camel,  1  Barb.  Cli.  465. 

N.  C— State  Univ.  v.  Harrison,  90 
N.  C.  8S6. 

Tex. — Nehring  v.  McMurraln,  (Civ. 
A.)    45  SW  1032. 

Bng. — Prudential  Assur.  Co.  v.  Bd« 
monds,   2  App.   Cias.   487. 

55.  Dunn  v.  Travis.  66  App.  Div. 
317,    67  NTS  743. 

56.  Wentworth  v.  Wentworth,  71 
Me.  72. 

67.  Posey  v.  Hanson,  10  App.  (D. 
C.)  496;  Caldwell  v.  'Modern  Wood- 
men of  America,  89  Kan.  11,  130  P 
642;  Modern  Woodmen  of  America  v. 
Ghromley,  41  Okl.  632,  139  P  306, 
LRA1916B  728,  AnnCasl916C  1063; 
Doe  v.  Strong,  8.U.  C.  Q.  B.  291. 

S8.  '  Modern  Woodmen  of  America 
v.  Ghromley,  41  Okl.  632,  139  P 
306,  LRA1915B  728,  AnnC:asl915C 
1063. 

69.    In  re  Roberton,  [1896]  P.  8. 

60.  Kennedy  v.  Modern  Woodmen 
of  America.  243  IlL  660,  90  NE  1084. 
28  LRANS  181. 

61.  Kennedy  v.  Modern  Woodmen 
of  America,  243  HI.  660.  90  NB  1084, 
28  LRANS  181. 

6S.     See  supra  i  4. 

63.  In  re  Harrington,  140  Cal.  244, 
73  P  1000,  98  AmSR  61;  Jones  v.  Zol- 
ler,  32  Hun  (N.  T.)  280. 

64.  Miller  v.  Sovereign  Camp  W. 
W.,  140  Wis.  505.  507,  122  NW  1126, 
133  AmSR  1095.  28  LRANS  178 
(where  the  court  said:  "The  rule 
stated  by  Mr.  Greenleaf  is  that: 
'After  the  lapse  of  seven  years,  with- 
out Intelligence  concerning  the  per- 
son, the  presumption  of  life  ceases, 
and  the  burden  of  proof  is  devolved 
upon  the  other  party.  ...  It  is  suf- 
ficient. If  it  appears  that  he  has 
been  absent  for  seven  years  from  the 
particular  state  of  his  residence, 
without  having  been  heard  from,' " 
and  after  saying  that  this  rule  had 
been  substantially  stated  -in  the 
same  way  by  both  Wlgmore  and 
Jones  in  their  treatise  on  the  law  of 
evidence,  said:  "the  court  Is  firmly 
committed  to  the  general  doctrine 
which  does  not  require  proof  of 
diligent  search  and  inquiry  in  order 
to  establish  the  presumption  of  death 
when  a  person  has  absented  himself 
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[f  12]  f.  Who  MTist  Hlive  Been  without  Tid- 
ings. To  raise  the  presumption  of  a  person's  death 
from  his  absence  it  must  appear  that  he  has  not 
been  heard  of  by  those  persons  who  would  naturally 
have  received  tidings  from  him  if  he  had  been 
alive,**  but  the  rule  does  not  confine  the  tidings  to 
his  family  or  any  particular  class  of  persons;*'  and 
a  person  may  be  absent  and  unheard  of  for  seven 
years  without  any  presumption  of  his  death  arising 
when  he  has  no  near  or  intimate  friends  with  whom 
he  has  been  accustomed  to  correspond,"  or  where, 
although  having  a  family  and  friends,  his  fixed  resi- 
dence is  abroad." 


from  his  home  or  place  of  residence 
for   seven   years"). 

66.  Kennedy  v.  Modern  Woodmen 
of  America,  149  111.  A.  471;  Caldwell 
V.  Modern  Woodmen  of  America,  89 
Kan.    11.   130  P  642.  i 

66.  Kan. — Mackie  v.  Grand  tK>dKe 
A.  O.  U.  W.,  100  Kan.  346,  1«4  P 
263.  264  [clt  Cyc];  Thompson  v.  Mll- 
llkln,  93  Kan.  72.  143  P  430;  Renard 
V.  Bennett,  7ff  Kan.  848,  854,  93  P 
261.  14  AnnCaa  240  [clt  Cyp];  Mod- 
ern Woodmen  of  America  v.  Gerdom, 
72  Kan.  391,  39S,  82  P  1100.  2  LRANS 
809,   7  AnnCas   570   [clt  Cyc]. 

Me. — ^Wentworth  v.  Wentworth,  71 
Me.    72. 

Md.— Shrlver  ▼.  State,  65  Md.  278, 
4  A  679. 

Miss. — Manley  v.  Patllson,  73  Miss. 
417.    19   S    236,    55   AmSR   543. 

Nebr. — Thomas  v.  Thomas,  16 
Nebr.  553,  20  NW  846. 

N.  Y.— Matter  of  Smith,  77  Misc. 
76,  136  NYS  825;  In  re  Miller,  »  NYS 
639:  Matter  of  Tobln,  15  NYSt  749. 

N.  C. — Slzer  v.  Severs,  165  N.  C. 
500,  81  SB  685. 

Okl. — Modern  Woodmen  of  America 
v.  Ghromley,  41  Okl.    532,   139  P  306, 
LRA1915B  728,  AnnCasl916C   1063. 
,Te*. — State  v.  Teulon,  41  Tex.  249. 

Ont. — Somervllle  v.  Mtntk.  L.  Ins. 
Co.,  21  Ont.  L.   276,  16  OntWR  301. 

[a]  Tlioa*  who  wonld  nAtnraUy 
hMur  from  the  absentee  are  such  per- 
sons as  were  nearly  related  to  him 
or  who  had  relations  of  friendship 
with  him.  and  who  remained  at  or 
near  the  place  where  they  last  resid- 
ed. Thomas  v.  Thomas,  16  Nebr.  653, 
20  NW  846. 

[b]  Ths  fallTtra  of  stnuiffani  to 
liaar  from  'a  person  in  any  number  of 
years  or  the  fact  that  his  present 
whereabouts  may  not  be  known  to 
one  of  his  acquaintances  In  a  place 
of  former  residence  who  is  not  shown 
to  have  made  any  inquiry  about  him 
does  not  establish  the  fact  of  ab- 
sence for  seven  years  successively,  ad 
required  by  the  Texas  statute,  and 
does  not  therefore  authorize  the  pre- 
sumption of  death.  State  v.  Teulon, 
41   Tex.   249. 

67.  Louisville  Bank  v.  Public 
School  Trustees.  83  Ky.  219,  5  SW 
735;  Wentworth  v.  Wentworth.  71 
Me.  72;  Thomas  v.  Thomas,  16  Nebr. 
563,  20  NW  846. 

[a]  A  fallnra  to  claim  daposlta  la 
iMtBk  and  being  otherwise  unheard 
from  for  over  twenty  years  will  raise 
a  presumption  of  death.  Louisville 
Bank  V.  Public  School  Trustees,  83 
Ky.  219,  6  SW  735. 

[b]  WIter*  a  wife  has  moved  ont 
of  th*  community  where  she  and  her 
husband  had  lived,  the  fact  that  she 
has  not  heard  from  him  tor  over 
seven  years  la  not  sufficient  to  sus- 
tain a  presumption  of  his  death,  but 
it  must  be  shown  that  he  had  not 
been  heard  from  by  his  friends  and 
relatives  who  remained  at  or  near  his 
last  known  residence.  Thomas  v. 
Thomas,  16  Nebr.  553.  20  NW  846. 

68.  In  re  Board  of  Education,  173 
N.  Y.  321.  66  NE  11;  Re  Raycroft,  20 
Ont.  li.  437.  15  OntWR  438. 

69.  Metropolitan  L.  Ins.  Co.  v. 
Lyons,  60  Ind.  A.   534,  98  NE  824. 
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TO.  U.  S.— Scott  V.  McNeal,  164 
U.  S.  34.  14  set  1108,  38  L.  ed.  896; 
Fuller  V.  New  York  L.  Ins.  Co.,  199 
Fed.  897,  118  CCA  227. 

111.— Donovan  v.  Major,  263  111.  179, 

97  NK  231 ;  Kennedy  v.  Modern  Wood- 
men of  America,  243  111.  560,  96  NE 
1084,  28  LRANS  181;  Policemen's  Be- 
nev.  Assoc,  v.  Ryce,  213  111.  9,  72 
NE  764,  104  AmSR  190  [aft  115  111.  A. 
95];  Hlt«  V.  Ahlgren.  170  111.  60,  48 
NE  1068;  Reedy  v.  Milllzen,  155  111. 
636,  40  NE  1028;  Johnson  v.  Johnson, 
114  111.  611,  3  NE  232.  65  AmR  883; 
Whiting  V.  Nlcoll,  46  111.  230,  92  AmD 
248;  Apltz  v.  Supreme  Lodge  K.  &  L. 
H..  196  111.  A.  278  [aft  274  111.  196.  113 
NE   63,    LRA1917A   183]. 

Iowa. — Magness  v.  Modem  Wood- 
men of  America,  146  Iowa  1,  123  NW 
169. 

Kan. — Thompson     v.     MlUlkln, 
Kan.   72,  143  P  430. 

Ky. — Mutual  Ben.  L.  Ins.  Co. 
Martin,  108  Ky.  11,  66  SW  694, 
KyL  1465. 

Mass. — In  re  Stockbrldge,  146  Mass. 
517,  14  NE  928;  Flynn  v.  Coffee,  12 
Allen  133;  Lorlng  v.  Stelneman,  1 
Mete.   204. 

Minn. — Spahr  v.  Mutual  L.  Ins.  Co., 

98  Minn.  471,  108  NW  4. 

Mo.— Grimes  v.  Miller,  221  Mo.  636. 
121  SW  21,  133  AmSR  601;  Duff  v. 
Duff,  156  Mo.  A.  247,  137  SW  909; 
Bradley  v.  Modern  Woodmen  of 
America,  146  Mo.  A.  428,  124  .SW  69; 
Winter  v.  Supreme  Lodge  K.  P.,  96 
Mo.  A.  1,  16,  19,  69  SW  662;  Blegler 
V.  Supreme  Council  A.  L.  of  H.,  57 
Mo.  A.  419;  Dickens  v.  Miller,  12  Mo. 
A.   408. 

Mont. — In  re  Liter,  19  Mont.  474,  48 
P  753  (decided  under  Code  Civ.  Proc. 
:   3226). 

N.  J. — ^Wambaugh  v.  Schenck,  2  N. 
3.  L.  229. 

N.  Y. — Matter  of  Wagener,  143  App. 
DJv.  286,  128  NYS  164;  Van  Buren  v. 
Syracuse,  72  Misc.  463,  131  NYS 
346. 

Oh. — Youngs  V.  Heffner,  86  Oh.  St. 
232 

Pa.— Ancient  Order  United  Work- 
men V.  Mooney.  230  Pa.  16,  79 
A  233;  Keech  v.  Rlnehart,  10  Pa.  240; 
McCann's  Eat.,   81  Pa.  Co.  635. 

Tex. — Sovereign  Camp  W.  W.  V, 
Ruedrlch.  (Civ.  A.)  158  SW  170. 

Ont. — Roderick  v.  Supreme  Tent 
K.   M.  W.,  2  OntWR  493. 

"Where  circumstances  are  In  evi- 
dence which  permit  a  reasonable  In- 
ference that  the  person  in  question 
is  not  dead,  though  lost  to  sight  and 
unheard  of  for  seven  years,  the  law 
does  not  presume  that  he  is  dead. 
The  presumption,  as  It  Is  termed.  Is 
a  rule  of  evidence  which  determines 
the  sufficiency  of  certain  facts  to  dis- 
charge the  burden  of  proof  fronv  the 
party  on  whom  It  is  placed  by  the 
pleadings.  When  those  facts  appear, 
the  burden  Is  discharged  until  some- 
thing else  is  disclosed.  If,  however, 
the  facts  which  exhibit  the  long  ab- 
.Mence  exhibit  also  groui\,d  for  a  fair 
Inference  that  the  absentee  Is  alive, 
or  to  conflicting  Inferences  on  that 
point,  then  it  is  for  the  Jury  or  triers 
of  the  fact  to  say  what  is  their  con- 
clusion  from  the   testimony  on   that 


[^  IS]  g.  Presninption  Bebnttable— (1)  In  Gen- 
eraL  The  presumption  of  death  resulting  from  un- 
explained absence  may  be  rebutted  by  facts  and  cir- 
cumstances BufBcient  to  overcome  it,  or  by  a  con- 
flicting presumption  of  superior  force,"  but  as  a 
rule  the  burden  of  proof  is  upon  the  person  denying 
the  death,^'  although,  since  the  presumption  of 
death  from  absence  will  not  be  indulged  where  the 
circumstances  are  such  as  to  account  for  the  absent 
person  without  assuming  his  death,''  in  such  eases 
the  burden  will  rest  upon  th^  party  claiming  the 
benefit  of  the  presumption.'*  In  the  absence  of  re- 
butting proof,  the  presumption  of  death  from  seven 
years'  absence,  when  once  created,  is  oonclusive." 


issue.  .  .  .  The  true  rule  to  be  de- 
duced from  the  authorities  is,  that 
the  Inference  of  death  arising  from 
an  unexplained  absence  of  seven 
years.  Is  not  a  conclusive  inference. 
It  yields  to  the  influence  of  a  con- 
flicting presumption  of  the  same  class 
and  of  more  speciflc  character,  as, 
for  example,  the  presumption  of  in- 
nocence In  the  conduct  of  the  party 
In  question,  illustrated  by  cases 
where  these  two  presumptions  have 
been  found  to  antagonize.  Lancaster 
V.  Washington  L.  Ins.  Co.,  62  Mo.  121. 
129;  Rex  v.  Harbome,  2  A.  &  E.  S4t. 
29  ECL  255,  111  Reprint  209.  The 
deduction  which  may  be  drawn  from 
the  abser.ce  of  a  person  for  seven 
years  without  tidings  supplies  the 
place  of  more  speciflc  proof  of  death. 
It  warrants  a  Jury  In  finding  the  fact 
of  death,  after  due  consideration  of 
all  the  other  facts  in  evidence,  but  It 
is  not  a  conclusion  which  the  jury 
are  obliged  to  draw.  In  the  face  of 
proof  which  furnished  ground  for 
other  inferences.  It  should  not  be 
stated  to  the  Jury  as  a  rule  of  law 
imposing  an  Imperative  obligation 
updn  them  In  a  case  like  this.  Mu- 
tual Ben.  L.  Ins.  Co.  v.  Martin,  lOS 
Ky.  11,  56  SW  694,  21  KyL  1465; 
Rochford  v.  Jackson,  1  VST.  W.  & 
A'Beck  (Vict.)  23."  Winter  v.  Su- 
preme Lodge  K.  P.,  supra. 

71.  Del. — Prettyman  v.  Conaway, 
14  Del.  221,  32  A  16;  Crawford  v.  El- 
liott, 6  Del.   465. 

Iowa. — Magness  v.  Modern  Wood- 
men of  America,  146  Iowa  1,  123  NW 
169. 

Ky. — Mutual  Ben.  L.  Ins.  Co.  v. 
Martin,  108  Ky.  11,  55  SW  694,  21 
KyL  1465. 

Me. — Stevens  v.  McNamara.  36  Me. 
176.    58    AmD    740. 

Mich. — Heagany  v.  National  Union, 
143    Mich.    186,    106   NW  700. 

Miss. — New  York  L.  Ins.  Co.  v. 
Brame,  112  Miss.  828,  73  S  806,  LRA 
1918B    86. 

Nebr. — Rosencrans  v.  Modern  Wood- 
men of  America,  97  Nebr.  668,  150 
NW  630;  McLaughlin  v.  Sovereign 
Camp  W.  W..  97  Nebr.  71,  149  NW 
112,  LRA1916B  756. 

N.  J.— Hoyt  V.  Newbold,  46  N.  J.  L. 
219.  46  AmR  757. 

Wis. — Cowan  v.  Lindsay.  SO  Wis. 
586. 

73.     See  supra  S  6. 

73.  Magness  v.  Modem  Woodmen 
of  America,  146  Iowa  1,  128  NW  169; 
Van  Buren  v.  Syracuse,  72  Misc.  463. 
131  NYS  346. 

[a]  Tbaa,  the  burden  of  proving 
the  death  of  a  husband  who  had  been 
absent  from  his  home  and  unheard 
of  for  over  seven  years  will  rest  upon 
the  party  claiming  the  benefit  of  the 
presunfptlon,  where  It  appeared  that 
the  ordinary  ties  w^ich  would  bind  a 
husband  and  father  to  his  wife  and 
children  hung  loosely  upon  him,  that 
he  was  only  forty  years  of  age  and  in 
good  health  at  the  time  he  left  home, 
and  that  there-  was  a  warrant  out- 
standing for  his  arrest.  Van  Buren 
V.  Syracuse.  72  Misc.  468,  131  NYS 
345. 

74.  Wilcox  V.  Trenton  Potteries 
Co.,  64   N.   J.  Bq.   178.   53  A   474. 


For  Iat«r  easaa,  aavelopmanta  and  cbBafas  in  th«  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  14^16] 


DEATH 


[17  C.J.]     1173- 


[$  14]  (2)  Evidence  in  SebuttaL  Eividenoe 
sho'wiiig  a  motive  for  the  disappearance  of  a  person 
is  admisaible  to  rebat  the  presumption  of  his  death 
arising  from  absence.''  Thus  it  may  be  shown  that 
an  absent  person  supposed  to  be  dead  was  a  fugitive 
from,  justice,"  although  a  general  rumor  that  a 
uiissing  person  had  committed  a  crime  without  stat- 
ing: the  source  of  the  mmor  is  not  admissible  to  ex- 
plain his  disappearance.^'  So  it  may  be  shown  that 
the  absent  party  was  in  a  financial  condition  which 
might  have  induced  him  to  'abscond;'^  that  he  was 
a.  speculator  or  was  visionary  in  his  business,'"  or 
was  unhappy  in  his  domestic  relations.*"  Testimony 
of  persons  not  members  of  the  family  that  a  person 
who  has  not  been  heard  from  was  living  within 
seven  years  is  admissible,'^  as  is  also  testimony  of  a 
witness,  who  saw  a  person  bearing  the  name  of  the 
person  supposed  to  be  deceased,  as  to  such  person's 
appearance  and  as  to  conversations  had  with  him 
in  regard  to  his  family  connections,*^  and  it  has 
been  said  that  any  proof  tending,  even  thongh 
slightly,  to  rebut  the  presumption  of  death  arising  ' 
from  absence  is  admissible  in  evidence.*^  In  some 
jurisdictions  by  statute  mortuary  tables  are  admis- 
sible to  rebut  the  presumption  of  death  based  on 
absence.**  The  presumption  of  death  is  necessarily 
overcome  upon  the  absent  person's  return  home 
alive.**  The  presumption  is  also  overcome  by  com- 
petent proof  of  his  existence  within  that  time.** 
Slight  evidence  may  sometimes  be  sufficient  to  re- 
but the  presumption,*'  as  by  the  testimony  of  one 
credible  witness  who  has  received  a  letter  in  the 
absentee's  handwriting  within  that  time,**  but  a 
mere  rumor  that  the  absentee  was  seen  in  distant 
places  during  the  seven  years  does  not  necessarily 
rebut  the  presumption  of  death.**  An  admission  on 
the  record  that  parties  are  alive  precludes  the  pre- 

75.  Bonslett  v.  New  York  L.  Ins. 
Co.,    (Mo;)    190   SW  870. 

7e.  Mutual  Ben.  L.  Ins.  Co.  ▼. 
Martin,  108  Ky.  11.  56  SW  S94,  21 
KyL.  146S. 

77.  Llcntenhan  v.  Prudential  Ins. 
Co.,  191  111.  A.  412. 

78.  Sensenderfer  v.  Pacific  Mut.  L. 
Ins.    Co.,    19    Fed.    68. 

79.  Sensenderfer  v.  Paclflc  Hut. 
L.  Ins.  Co.,  19  Fed.  68. 

80.  Bradley  v.  Modern  Woodmen 
of  America,  146  Mo.  A.  428,  124  SW 
69 

81.  Flynn  v.  Coffee,  12  Allen 
(Mass.)  133. 

88.  Nohrlng:  v.  McMurraln,  (Tex. 
Civ.  A.)    45   SW   1032. 

83.  Keech  v.  Rlnehart,  10  Pa.  240. 

84.  See  statutory  provlBions;  and 
New  York  L.  Ins.  Co.  v.  Hoick,  69 
Colo.  416,  161  P  916  (under  Rev.  St 
[1908]    t   2490). 

85.  Singer  v.  'Naron,  99  Ark.  446, 
45.3.  138  SW  958  [clt  Cyc];  Grimes 
V.  Miller.  221  Mo.  636,  121  SW  21,  133 
AmSR  601;  Thomas  v.  Thomas,  19 
Nebr.  81,  27  NW  84;  Mayhugh  v.  Ro- 
senthal,   1    Cine.    Super.    (Oh.)    492. 

86.  Thomas  v.  Thomas,  19  Nebr 
SI.  27  NW  84;  Spiltolr  v.  Spiltoir,  72 
N.  J.  Eq.  60,  64  A  96;  Sovereign 
Camp  W.  W.  v.  Ruedrich,  (Tex.  Civ. 
A.)   158  SW  170. 

87.  Magness  v.  /  Modern  Woodmen 
of  America.  146  Iowa  1,  123  NW  169; 
Keech   v.   Rlnehart,    10   Pa.    240. 

88.  Smith  v.  Smith.  49  Ala.  156. 

89.  Kennedy  v.  Modern  Woodmen 
of  America.  243  in.  560,  90  NE  1084, 
28   LRANS    181. 

90.  Doane  v.  McKenny,  2  N.  S. 
328 

9i.  Hoyt  V.  Newbold,  46  N.  J.  L. 
219,  223,  46  AmR  757  (where  the 
court  said:  "There  should  be  some- 
thing more  than  similarity  of  name 
to  overcome  the  presumption  of 
death  raised  by  the  statute"). 

tS.    Whiteside's   App.,   23    Pa.    114. 


sumption  of  their  death  a!rising  .from  continued  ab- 
sence.*" But  proof  that  a  person  having  the  name 
of  the  absentee  was  alive  within  seven  years  is  not 
sufBcient  to  overcome  the  presumption  of  death  in 
the  absence  of  proof  of  the  identity  of  such  person 
with  the  absentee,*^  nor  is  such  presumption  rebutted 
by  the  fact  that  a  person  on  whose  will  the  action 
is  founded  supposed  the  absentee  to  be  living  at  a 
later  period.** 

[i  15]  (3)  Qneetion  for  Jury.  The  general  rule 
is  that  where  there  are  circumstances  tending  to  re-, 
but  the  presumption  of  death  the  question  whether 
the  person  is  dead  or  alive  is  for  the  jury  to  deter- 
mine upon  all  of  the  evidence,'^  but  in  some  jurisdic- 
tions where  there,  is  sufficient  evidence  to  give  rise 
to  the  presumption  of  death  from  absence  it  is  er- 
ror to  submit  to  the  jury  the  issue  whether  the  per- 
son is  dead.** 

[$  16]  h.  To  Wbom  Presumption  Applies.  It 
has  been  said  that  a  statute  creating  a  presumption 
of  ^eath  after  seven  years'  absence  or  concealment 
refers  only  to  persons  having  volition  and  the  right 
of  free  locomotion,'*  although  presumption  of  the 
death  of  young  children, who  are  taken  away  by  one 
of  the  parents  from  the  common  domicile  ma^be  in- 
dulged if  they  remain  absent  and  unheard  of  for 
many  years  after  they  would,  if  alive,  have  reached 
maturity.**  So  too,  where  a  person  removes  with 
his  family  from  the  neighborhood  where  he  has  for- 
merly resided  and  is  not  heard  from  for  over  thirty 
years,  while  the  law  will  raise  a  presumption  of  his 
death,"  it  will  not  presume  that  all  his  family  are 
dead.**  And  in  matters  of  administration  the  pre-  . 
sumption  should  be  confined  to  the  intestate  whose 
estate  is  being  administered  upon  and  not  extended 
collaterally  to  the  presumption  of  the  death  ot  one 
of  his  next  of  kin.** 


But  see  supra   {  8  text  and  note  41. 

93.  V.  S.— Fuller  V.  New  York  L. 
Ins.  Co.,  199  Fed.  897.  898,  118  CCA 
227. 

111. — ^Kennedy  v.  Modern  Woodmen 
of  America,  243  111.  560.  90  NB  1080, 
28  LRANS  181;  Kennedy  v.  Modern 
Woodmen  of  America,  149  111.  A.  471. 

Iowa. — Magness  v.  Modern  Wood- 
men of  America,  146  Iowa  1,  123  NW 
169. 

Ky. — ^Mutual  Ben.  L.  Ins.  Co.  v. 
Martin,  108  Ky.  11,  56  SW  694,  21 
KyL,  1465. 

Mo. — Bonslett  v.  New  York  L.  Ins. 
Co.,  190  SW  870;  Duff  v.  Duff,  166 
Mo.  A.  247,  137  SW  909;  Winter  v. 
Supreme  Lodge  K.  P.,  96  Mo.  A.  1, 
69    SW   662. 

N.  Y. — Van  Buren  v.  Syracuse,  72 
Misc.  463.  131  NYS  345. 

Ont. — Reg.  V.  Holmes,  29  Ont.  362. 

"In  the  ordinary  trial  at  law  a 
Jury  must  draw  the  Inferences,  both 
intermediate  and  flnal;  and  it  will 
rarely,  If  ever,  bf  the  case  that  the 
facts  concerning  one  absence  will  so 
closely  resemble  the  facts  concerning 
another  that  Inferences  drawn  in  the 
first  inquiry  will  furnish  a  binding 
rule  for  the  second.  If  a  dispute  ex- 
ists about  any  of  the  facts,  the  Jury 
must  first  determine  it,  and  they  are 
then  to  draw  from  the  facts  thus 
ascertained  whatever  inferences  may 
be  proper.  Even  if  the  facts  are  un- 
disputed, it  is  the  Jury  that  must 
draw  the  Inferences,  save  perhaps  in 
exceptional  cases.  In  this  class  of 
controversion  many  questions  arise 
that  are  peculiarly  for  that  tribunal. 
For  example;  What  motive  sent  the 
missing  person  Away,  or  prolonged 
his  absence?  What  were  his  domes- 
tic relations?  Where  would  he  be 
likely  to  return?  Has  he  been  seen, 
or  heard  of?  With  whom  would  he 
probably  communicate?  How  exten- 
sive and  how  careful  was  the  search? 
What  were  his  habits?    Do  any  facts 


or  circumstances  suggest  violence  or 
accident?  And  many  other  questions 
might  easily  be  added  to  the  list,  the 
Important  point  being  that  the  an- 
swers are  relevant,  if  they  throw 
light  on  his  absence  or  his  silence. 
They  are  all  matters  of  fact  to  be 
weighed  and  appraised  by  the  tribu- 
nal to  whom  the  inquiry  is  commit- 
ted." Fuller  V.  New  York  L.  Ins. 
Co.,  supra. 

[a]  "Th»  olToniiurtuMiM  botb  for 
•ad  affalast  the  theory  of  death  are 
to  be  taken  into  consideration,  and 
therefrom  the  truth  arrived  at  as 
nearly  as  may  be  possible  under  -the 
established  rules  of  law  governing 
the  adjudication  of  disputed  facts." 
Magness  v.  Modern  Woodmen  of 
America,  146  Iowa  1,  5.  123  NW  469. 

94.  Page  V.  Modern  Woodmen  of 
America,  162  Wis.  259,  156  NW  187, 
LRA1916F  438. 

95.  Manley  v.  Pattison,  73  Miss. 
417,  19  S  236,  55  AmSR  643  (where  It 
was  sought  to  apply  such  a  statute 
In  the  case  of  children  of  tender  age, 
incapable  of  absenting  themselves 
from  the  state  or  concealing  them- 
selves within  it,  and  whose  move- 
ments were  governed  by  others). 

98.  Jaskalski  v.  Pennsylvania  Slo- 
vak Roman',  etc.,  Catholic  Union,  64 
Pa.   Super.   636. 

97.  See  supra   {   6. 

98.  Campbell  v.  Reed.  24  Pa.  498. 
See  also  Manley  v.  Pattison,  73  Miss. 
417,  421,  19  S  236,  65  AmSR  543 
(where  the  court  said:  "The  prob- 
ability of  the  death  of  all  the  mem- 
bers of  a  family  of  five  is  scarcely 
suggested  by  proof  that  certain  per- 
sons, not  shown  to  have  been  related 
to  the  family  nor  to  have  associated 
with  it  or  any  of  Its  members  In 
social  or  business  relations,  have  not 
beard  from  the  family  since  its  re- 
moval  from   the  town"). 

99.  Matter  of  Matthews,  75  Misc. 
449,    136   NYS   636. 
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[f  17]  i.  Burden  of  Proof  as  to  Lack  of  Tid- 
iagB.  To  establish  the  presumption  of  death  arising 
from  seven  years'  absence  tinheard  from,  the  person 
who  makes  the  assertion  that  the  person  allc^^  to 
be  dead  has  not  been  heard  from  for  that  length 
of  time  mnst  prove  it.^ 

[i  18]  J-  Timfl  of  Death.  There  is  much  confu- 
sion among  the  cases,  sometimes  among  those  in  the 
same  jurisdiction,  upon  the  question  whether  the  pre- 
sumption of  death  from  seven  years'  absence  raises 
any  presumption  as  to  the  time  of  the  death.  It 
was  the  English  role  that  the  presumption  was  of 


death  only  and  not  of  the  time  of  death,  which  was 
to  be  determined  by  the  facts  and  eireumstanees 
of  each  particular  case,^  and  the  English  rule  is  sanc- 
tioned by  the  weight  of  current  authority  in  this 
country.*  There  are  numerous  cases,  however,  which 
contend  that  in  the  absence  of  facts  or  circumstances 
to  quicken  the  time,*  death  is  presumed  to  have  oc- 
curred at  the  expiration  of  the  seven  years,'  al- 
thoi^h  this  doctrine  has  been  assailed  as  fixing  a 
time  which  is  the  most  improbable  and  most  incon- 
sistent with  the  ground  of  presuming  the  fact  of 
death.'     It  has  been  held  that  the  presumption  is 


1.  Martin  v.  Modem  Woodmen  of 
America.  168-  Mo.  A.  468,  139  SW 
281;  Smith  v.  Combs,  49  N.  J.  Elq. 
420,  24  A  9. 

a.  Connor  v.  New  York  L.  Ins.  Co.. 
179  App.  Div.  596,  168  NTS  986;  In 
re  Aldersey,  [1905]  2  Ch.  181;  Nepean 
v.  Doe.  2  M.  &  W.  894,  160  Reprint 
1021,  8  ERC  U2. 

9.  U.  S. — Pavle  v.  BrlcKS,  »7 
U.   S.   628,  24  L.  ed.  1086. 

Cal. — Western  Oraln,  etc.  Prod- 
ucts Co.  V.  PUlsbury.  178  Cal.  135, 
159  P  423;  Linneweber  v.  Supreme 
Council  C  K.  A.,  SO  CaL  A.  Ill,  158 
P  229. 

Colo. — New  York  L.  Ins.  Co.  v. 
Hoick,  59  Colo.  416,  151  P  916. 

D.  C. — ^Hamilton  v.  Bathbone,  9 
App.  48. 

ni. — ^Aplts  V.  Supreme  tiodge  K.  ti. 
H.,  274  la  196,  118  NE  63,  L,RA1917A 
183  [aff  196  111.  A.  278];  Johnson  v. 
Johnson,  114  111.  611.  3  NE  232,  65 
AmR  883;  Mosheimer  v.  Ussleman,  86 
III.  232. 

Ind. — Cooper  v.  Cooper,  86  Ind.  75; 
Connecticut  Mut.  L.  Ins.  Co.  v.  King, 
47  Ind.  A.  587,  93  NE  1046. 

Iowa. — Carpenter  v.  Modem  Wood- 
men of  America,  142  NW  411;  Seeds 
V.  Grand  Lodge  A.  O.  U.  W.,  93  Iowa 
175,  61  NW  411. 

Ky. — Kendrlck  v.  Grand  Lodge  A. 
O.  U.  W.,  8  KyL  149;  Kendrlck  v. 
Grand  Lodge  A.  O.  U.  W.,  7  KyL  760. 

Me. — Johnson  v.  Merlthew,   80  Me. 

111,  13  A  182.  6  AmSR  162. 

Md.— Schauta  v.  Grlffln.  84  Md.  657, 
36  A  443;  Sprlgg  v.  Moale,  28  Md.  497, 
92  AmD  698. 

Minn. — Spahr  v.  Mutual  I,.  Tns.  Co., 
98  Minn.  471,  108  NW  4;  Walte  v. 
Coaracy,  45  Minn.  159,  47  NW  637. 

Miss. — Clement  v.  Knights  of  Mac- 
cabees of  World,  113  Miss.  392,  74  S 
287;  New  York  L.  Ins.  Co.  v.  Brame, 
112  Mlsa.  828,  73  S  806.  LRA191gB  86. 

Mo. — Bonslett  v.  New  York  L.  Ins. 
Co.,  190  SW  870;  Hancock  v.  Ameri- 
can L.  Ins.  Co.,  62  Mo.  26,  30;  Brad- 
ley V.  Modern  Woodmen  of  America, 
146  Mo.  A.  428.  124  SW  69:  Sprlng- 
meyer  v.  Sovereign  Camp  W.  W..  144 
Mo.  A.  483,  129  SW  273;  Winter  v. 
Supreme  Lodge  K.  P..  96  Mo.  A.  1,  69 
SW    662. 

Nebr. — ^McLaughlin  v.  Sovereign 
Camp  W.   W..    97    Nebr.    71,   149   NW 

112.  LRA1915B    756. 

N.  Y. — McCartee  v.  Camel,  1  Barb. 
Ch.  466;  Matter  of  Bernard,  89  Misc. 
705,  152  NYS  716;  Matter  of  Smith. 
77  Misc.  76,  136  NYS  826;  In  re 
Ketcham.  6  NYS  666.  But  see  cases 
Infra  note  6. 

N.  C. — Spencer  v.  Roper,  35  N.  C. 
333;  State  v.  Moore,  33  N.  C.  160.  63 
AmD  401. 

Pa. — In  re  McCausland,  213  Pa.  189, 
62  A  780.  110  AmSR  640. 

S.  C. — <;hapman  v.  Cooper,  39  S.  C. 
L.  452. 

•    Tex. — Sovereign    Camp    W.    W.    v. 
Robinson,    (Civ.  A.)   187   SW  215. 

Va. — Security  Bank  v.  U.  S.  E^qul- 
table  L.  Assur.  Soc.  Il2  Va.  462,  467, 
71  SE  647,  36  LRANS  159.  AnnCas 
1913B  836;  Evans  v.  Stewart,  81  Va. 
724. 

Wash. — ^Butler  v.  Supreme  Court,  1. 
O.  P..  '53  Wash.  118.  101  P  481,  26 
LRANS  293    (question  for  Jury). 

Wis. — White  v.  Brotherhood  of  Lo- 


comotive Firemen.  166  Wis.  418.  162 
NW  441:  Miller  v.  Sovereign  Camp 
W.  W.,  140  Wis.  606,  122  NW  1126, 
133  AmSR  1095,  28  LRANS  178;  Wis- 
consin Trust  Co.  V.  Wisconsin  M.  ft  F. 
Ins.  Co.  Bank.  106  Wis.  464,  81  NW 
642;  Whlteley  v.  Equitable  L.  Assur. 
Soc,  72  Wis.  170,  89  NW  369. 

Ont. — OlsBOn  v.  Ancient  Order 
United  Workmen.  88  Ont.  L.  268.  11 
OntWN  263;  Re  Plnsonneault.  34  Ont. 
L.  388,  9  OntWN  30;  Duffleld  v.  New 
York  Mut.  L.  Ins.  Co..  32  Ont  L.  299, 
7  OntWN  345,  6  OntWN  <46,  26  Ont 
WR  688  (defense  of  statute  of  limi- 
tations) ;  Hedge  v.  Morrow,  32  Ont.  L. 
218.  7  OntWN  279,  6  OntWN  224,  26 
OntWR  245,  5  OntWN  903.  26  OntWR 
828;  Reg.  v.  Holmes,  29  Ont.  362. 

"Where  a  party  has  been  absent 
seven  years,  without  having  been 
heard  of, .  the  only  presumption  then 
arising  is,  that  he  Is  dead;  there  Is 
none  as  to  the  time  of  his  death,  as 
to  whether  he  died  at  the  beginning 
or  at  the  end  of  any  particular  period 
during  those  seven  years.  If  It  be 
important  to  any  one  to  establish  the 
precise  time  of  such  person's  death, 
he  must  do  so  by  evidence  of  some 
sort,  to  be  laid  before  the  jury  for 
that  purpose,  beyond  the  mere  lapse 
of  seven  years."  Hancock  v.  Amer- 
ican L.  Ins.  Co.,  supra. 

"Whilst  the  law  presumes  that  a 
t>erson  who  has  left  home  and  has 
not  been  beard  from  tor  seven  years 
has  died,  yet  the  presumption  of 
death  in  such  cases  only  arises  at  the 
end  of  the  seven  years;  that  Is  to 
say,  that  the  presumption  of  law 
of  death  does  not  arise  until  the  ex- 
piration of  seven  years;  but  there  is 
no  presumption  of  law  as  to  the  par- 
ticular time  of  death  within  the 
seven  years,  nor  does  the  law  raise 
any  presumption  that  the  party  who 
has  so  left  the  State  has  continued 
to  live  or  that  he  Is  living  at  any 
particular  time  during  the  seven 
years;  but  the  burden  is  on  the  party 
asserting  such  a  claim  to  prove  it  by 
testimony  satisfactory  to  the  Jury.'" 
Security  Bank  v.  U.  S.  BqutUble  L. 
Assur.  Soc,  supra. 

4.  See  supra    (    7. 

5.  U.  S.— Mofflt  v.  Varden,  17  F. 
Cas.  No.  9,689.  6  Cranch  C.  C.  668; 
Montgomery  v.  Bevans,  17  F.  Cas.  No. 
9,735,   1   Sawy.  663. 

Cal. — Ashbury  v.  Sanders,  8  Cal. 
62.   68   AmD  800. 

Del.— Crawford  v.  BUlott.  6  Del. 
465. 

III.— Donovan  v.  Major,  25S  III.  179. 
97  NE  231 ;  Reedy  v.  Mlllisen,  155  III. 
636.  40  NE  1028;  Whiting  v.  Nlcholl, 
46   111.    230.  92  AmD  248. 

Ind. — Connecticut  Mut.  L.  Ins.  Co. 
V.  King.   47  Ind.  A.  587.  93  NE  1046. 

Iowa. — State  v.  Henke,  68  Iowa  457, 
12    NW  477. 

Ky. — Spurr  v.  Trimble,  1  A.  E. 
Marsh.   278. 

Md.— Schauta  v.  Griffin,  84  Md.  557, 
36  A  443. 

Mass. — Newman  v.  Jenkins.  10 
Pick.   515. 

Mich.— Bailey  v.  Bailey,  36  Mich. 
181. 

Mo. — Chapman  v.  Kullman.  191  Mo. 
237,  89  SW  924;  Kaui  v.  Great  Coun- 
cil I.  O.  R.  M.,  13  Mo.  A.  341.  See 
also    Dean    v.    Bittner,    77    Mo.    101 


(holding  that,  where  a  person  disap- 
peared at  some  unknown  date  in  the 
year  1809,  there  Is  no  presumption 
that  he  was  dead  in  April,  1816).  But 
see  cases  supra  note  8. 

N.  H.— Smith  V.  Knowlton,  11  N.  H. 
191. 

N.  J.— Burkhardt  v.  Burkhardt.  63 
N.  J.  Bq.  479.  62  A  296;  Oarke  v. 
Canfleld,  16  N.  J.  Eq.  119. 

N.  Y. — Connor  v.  New  York  L.  Ins. 
Co.,  179  App.  Div.  596,  698,  16<  NYS 
986  (where  the  court,  after  stating 
that,  though  the  English  rule  that 
the  presumption  of  death  arising 
from  absence  established  the  tact 
of  death  only  and  not  the  time  of 
the  death  had  formerly  been  followed 
in  New  York,  said:  "The  general 
rule  may  now  be  stated  to  be  that 
seven  years'  absence  creates  a  pre- 
sumption that  death  took  place  at  the 
end  of  that  period"):  Matter  of  Sul- 
livan, 51  Hun  378.  4  NTS  5»:  In  re 
Davenport,  37  Misc.  455,  75  NTS  934; 
Morrow  v.  McMahon,  35  Misc.  348,  71 
NYS  961;  Eagle  v.  Emmet.  3  AbbPr 
218,   4   Bradf.    Surr.   117. 

Pa. — In  re  Freeman,  227  Pa.  184. 
76  A  1063;  Schoneman's  App^  174 
Pa.  1,  34  A  283;  Burr  v.  Sim.  4  Whart. 
150,  33  AmD  50:  Baker  v.  Fidelity  Ti- 
tle, etc.,  Co.,  56  Pa.  Super.  16;  In  re 
Williams,  13  Phlla.  825;  Rhodes'  Est.. 
10  Fa.  Go.  386. 

S.  C. — C*alg  v.  Craig,  8  S.  C.  Bq. 
102. 

Va. — Security  Bank  v.  U.  8.  Bantu- 
tale  L.  Assur.  Soc,  112  Va.  462.  71  BE 
647,  35  LRANS  159,  AnnC^asigiSK 
836. 

Ont. — Somervllle  v.  .Stna  L.  Ina 
Co.,  21  Ont.  L.  276,  16  OntWR  301. 

[a]  aaaaoa  for  mlc. — "When, 
however,  a  thing  is  shown  to  exist, 
its  continuance  Is  presumed  until  the 
contrary  is  shown  or  a  conflicting 
presumption  arises.  Hence,  unless  It 
be  shown  that  death  occurred  prior 
to  the  expiration  of  the  seven  years' 
absence,  or  some  conflicting  presump- 
tion arises  from  the  facts  proved 
which  would  overcome  the  presump- 
tion of  the  continuance  of  life,  the 
presumption  of  life  would  obtain  un- 
til the  full  expiration  of  the  period, 
when  the  contrary  presumption  of 
death,  from  the  continued  absence. 
would  arise.  While,  therefore,  it  is 
true  that  there  is  no  presumption 
that  death  occurred  at  any  particular 
time  within  the  seven  years.  It  la  also- 
true  that,  in  the  absence  of  contra- 
vening facts  or  controlling  presump- 
tions, it  will  be  presumed  that  life 
continued  during  the  entire  period." 
Reedy  v.  Mlllisen,  166  III.  636,  638,  40 
NE  1028. 

•>  Nepean  v.  Doe,  2  M.  ft  W.  894. 
913.  150  Reprint  1621,  8  ERC  512 
(whore  Lord  Donman.  C.  J.,  said: 
"When  nothing  is  heard  of  a  person 
for  seven  years,  it  is  obviously  a 
matter  of  complete  uncertainty  at 
what  point  of  time  in  those  seven 
years  he  died:  of  all  the  points  of 
time,  the  last  day  Is  the  most  im- 
probable, and  most  Inconsistent 
with  the  ground  of  presuming 
the.  fact  of  death.  That  pre- 
sumption arises  from  the  great  lapse 
of  time  since  the  party  has  been 
heard  of;  because,  ft  is  considered 
extraordinary  If  he  was  alive,  that  he 
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that  the  death  oecurred  at  the  dat^  of  the  disappear- 
ance,^ especially  where  the  circumBtances  indicated 
an  intention  to  eommit  snicide,^  and,  in  the  ease  of  a 
passenger  on  a  ship  which  was  never  beard  from 
after  the  time  of  sailing,  it  has 'been  held  that  the 
death  mnst  be  deemed  to  have  occurred  within  the 
lobgest  usual  duration  of  the  yoyage  from  the  port 
of  departure  to  that  of  the  ship's  destination.*  The 
party  alleging  death  before  the  expiration  of  the 
seven  years  mnst  prove  it,"  and  according  to  some 
authorities,  where  the  legal  limit  of  seven  years  is 
not  relied  on  stronger  proof  ib  required  to  raise  a 
presumption  of  death  than  if  the  absence  had  con- 
tinued until  the  expiration  of  that  period.*'  Thus  it 
has  been  held  that,  to  warrant  the  inference  that 
death  occurred  earlier  than  presumed,  there  must 
be  proof  of  such  facts  and  circumstances  connected 


with  the  absent  person  as,  when  submitted  to  the 
test  of  reason  and  experience,  would  force  the  con- 
viction of  death  within  a  shorter  period,*'  but  ac- 
cording to  other  deoisi<Mis  the  presumption  of  death 
before  the  expiration  of  seveil  years  may  be  raised 
by  any  credible  evidence,  however  slight.'* 

[$  19]  k.  Wlien  Prasnmption  Dows  Not  Arise. 
Since  the  presumption  of  death  from  unexplained  ab- 
sence is  not  absolute,*'*  and  will  not  be  indulged 
where  the  circumstances  of  the  case  are  such  as  to 
account  for  the  absent  person  without  assuming  his 
death,**  there  may  be  a  variety  of  circumstances 
which  will  prevent  the  inference-  of  death  from  mere 
unexplained  absence,*"  such,  for  example,  as  the  de- 
sire of  the  absent  person  to  conceal  his  identity;*^ 
the  improbability  that  the  person  who  has  been  ab- 
sent would  have  communicated  with  his  home;**  that 


should  not  be  heard  of.  In  other 
words,  it  is  pre^med  that  his  not 
beintr  heard  of  has  been'  ocoasloned 
by  his  death,  which  presumption 
arises  from  the  considerable  time 
that  has  elapsed,  if  you  assume  that 
he  was  alive  on  the  last  day  but  one 
of  the  seven  years,  then  there  is 
nothing  eztraordlnary  In  hla  not  hav- 
ing been  heard  of  on  the  last  day;' 
and  the  previous  extraordinary  lapse 
of  time,  during  which  he  was  not 
heard  of,  has  become  Immaterial  by 
reason  ot  the  assumption  that  he  was 
living;  so  lately.  The  presumption  of 
the  fact  of  death  seems,  therefore,  to 
lead  to  the  conclusion  that  the  death 
took  place  some  considerable  time  be- 
fore the  expiration  of  the  seven 
years"). 

7.  Chapman  v.  Cooper,  6  B.  C.  !>. 
452;  Canday  v.  George,  27  S.  C.  Eq. 
103;  Godfrey  v.  Schmidt,  16  S.  C.  &q. 
57:  Naisor  v.  Brockaway,  0  S.  C.  Eq. 
449;  'Webster  v.  Birchmore,  18  'Ves. 
Jr.   382,    33   Reprint   32$. 

[a]  Baason  for  ml*.— "When  a 
person  leaves  his  home  and  family, 
and    goes    abroad,    the    natural    and 

Seneral  presumption  is,  that  his  fara- 
y  and  friends  will  be,  from  time  to 
time,  advised  of  his  situation  and 
movements.  If  this  be  omitted  for 
any  unusual  length  of  time,  this  nat- 
urally raises  a  suspicion,  that  It  is 
owing  to  some  casualty — it  may  be 
death,  or  to  some  minor  casualty,  as, 
sickness,  imprisonment  or  shipwreck. 
When  the  period  of  seven  years  has 
elapsed,  however,  the  law  presumes 
that  it  was  occasioned  by  death  and 
not  by  any  minor  casualty.  Not 
death  at  the  end  of  the  period;  but, 
that  the  ignorance  of  his  existence 
during  the  whole  period  was  the  con- 
sequence of  his  death.  This  seems, 
naturally,  to  have  relation  to  the 
earliest  period  when  his  existence  be- 
came uncertain.  I  do  not  say,  that 
circumstances  may  not  exist  to  oc- 
casion a  modiflcation  of  the  rule;  but 
I  am  aatisfled,  the  general  rule  must 
be  as  I  have  supposed."  Naisor  v. 
Brockaway.  »  S.  C.  Bq.  449,  460. 

Cb]  StatatoTy  and  o«iiuiu>a-law 
V*asainptlOB<— In  Chapman  v.  Cooper, 
39  S.  C  L.  452,  459,  Evans,  J.,  deliv- 
ering the  opinion  of  the  court,  after 
>itatlng  that  in  the  construction  of  1 
Jac.  1  c  11  9  2,  of  which  the  South 
Carolina  statute  was  an  exact  copy. 
It  has  been  held  that  the  only  pre- 
sumption which  arises  is  that  of 
^eatn,  and  none  as  to  the  time  of 
.death,  continued  as  follows:  "Wheth- 
er that  construction  arises  from  the 
peculiar  wording  of  the  statute  I 
know  not,  but  I  can  see  no  reason 
why,  when  the  presumption  depends 
on  the  common-law  acquiescence  of 
twenty  years  and  upward,  we  shoula 
be  restrained  from  giving  the  pre- 
sumption the  same  effect  as  to  time, 
that  we  give  to  other  presumptions  " 
namely,  that  death  occurred  at  the 
commencement   of   the    period. 

8.  Sheldon  v.  Ferris,  45  Barb. 
(N.  T.)  124;  In  re  Ketcham,  5  NTS 
.666.      But   see   Matter  of   Losee,    46 


Misc.  363,  94  NTS  1082  [alT  119  App. 
DIv.  107,  94  NTS  1082,  104  NTS  1132] 
(holding  that,  where  a  person  disap- 
peared vrlthout  explanation  other  than 
a  supposition  that  he  Intended  to 
commit  suicide,  a  presumption  that 
he  is  dead  arises  after  seven 
years;  and,  without  a  determination 
that  the  death  happened  at  some  in- 
termediate period,  the  time  of  the 
death  dates  from  a  decree  adjudging 
him  dead). 

9.  Oerry  v.  Post,  13  HowPr  (N.  T.) 
118;  Oppenheim  v.  Wolf,  3  Sandf.  Ch. 
(N.  TT)  571  (where  the  passenger 
sailed  on  March  11,  1841,  and  it  was 
held  that  his  death  must  be  deemed 
to  have  occurred  before  May,   1841). 

10.  Cal. — Lilnneweber  v.  Supreme 
Council  C.  K.  A.,  30  Cal.  A.  316,  168 
P  229. 

111. — Donovan  v.  Major,  263  111. 
179,   97   NE  231. 

Md.— Schaub  v.  Oriflln,  84  Md.  667. 
36  A   443. 

Minn. — Spahr  v.  Mutual  L.  Ins.  Co., 
98  Minn.   471,  108  NW  4. 

Miss. — cnement  v.  Knights  of  Mac- 
cabees of  World,  113  Miss.  392,  74 
S  287;  New  Tork  L.  Ins.  Co.  v.  Brame, 
112  Miss.  828,  73  S  80C,  LRA1918B 
86. 

Mo. — ^Bradley  v.  Modem  Woodmen 
of  America,  14<  Mo.  A.  428,  124  SW 
69. 

N.  T. — Matter  of  Benjamin,  77 
Misc.  434,  137  NTS  768;  Matter  of 
Smith,  77  Misc.  76,  136  NTS  825. 

Tex. — Sovereign  Camp  W.  'W.  T. 
Robinson,    (Civ.  A.)    187  SW  216. 

'Va. — Security  Bank  v.  U.  S.  Equi- 
table L.  Assur.  Soc,  112  Va.  462,  71 
SE  647.  35  LRANS  169,  AnnCasl913B 
836:  Evans  v.  Stewart,  81  'Va.   724. 

Eng. — Nepean  v.  Doe,  2  M.  &  W. 
894,    150   Reprint   1021,  8  BRC   512. 

Ont. — Re  Flnsonneault.  34  Ont.  I* 
388,  9  OntWN  80;  Duffleld  v.  New 
Tork  Mut.  L.  Ins.  Co.,  32  Ont.  L.  299, 
7  OntWN  345,  6  OntWN  646,  26  Ont 
WR  688  (defense  of  statute  of 
limitations);  Doe  v.  Strong,  4  U.  C. 
Q.  B.  610. 

[a]  Vhe  •Tiaea«»  asad  mot  b*  ai- 
**ot  or  poaltlTe;  It  may  depend  upon 
circumstances,  but  It  should  be  of 
such  a  character  as  to  make  it  more 
probable  that  the  person  died  at  a 
particular  time  than  that  he  sur- 
vived. Hancock  v.  American  It.  Ins. 
Co.,  82  Mo.  26. 

11.  Garden  v.  Garden,  7  Del.  574; 
Smith  v.  Combs,  49  N.  J.  Bq.  420,  84 
A  9. 

U.  Haddock  V.  Meagher,  (Iowa). 
163  NW  417.    See  also  supra  I  7. 

ta]  BrldMio*  lield  lasaSeiMrt^— 
■Where  a  strong,  healthy  boy,  fifteen 
years  old,  and  large  for  his  age,  dis- 
appeared and  had  not  been  heard 
from  thereafter  for  more  than  seven 
years,  without  proof  that  he  was 
exposed  to  some  specific  peril,  or 
that  he  had  made  threats  to  commit 
Rulclde  prior  to  his  disappearance, 
etc.,  the  evidence  was  Insufficient  to 
Justify  a  finding  that  he  died  at  any 
time  prior  to  the  expiration  of  seven 
years  from  the  time  he  disappeared. 


Donovan  v.  Major,  268  111.  179,  97  NB 
231. 

18.  Alexander  v.  Alexander,  36 
App.  (D.  C.)  78.  See  also  Tlsdale  v. 
Connecticut  Mut.  li.  Ins.  Co.,  26  Iowa 
170,  176,  96  AmD  136  (where,  in  hold- 
ing that  an  Instruction  to  the  effect 
that  the  death  of  a  missing  person 
cannot  be  presumed  from  the  ab- 
sence to  have  occurred  at  a  period 
before  the  expiration  of  seven  years 
in  the  absence  of  evidence  of  ex- 
posure to  danger  which  probably  re- 
sulted in  his  death,  the  court  said: 
"Any  facts  or  circumstances  relat- 
ing to  the  character,  habits,  condi- 
tion, affections,  attachments,  prosper- 
ity and  objects  In  life,  which  usually 
control  the  conduct  of  men,  and  are 
the  motives  of  their  actions,  are  com- 

{>etent  evidence  from  which  may  be 
nferred  the  death  of  one  absent  and 
unheard  from,  whatever  has  been  the 
duration  of  such  absencelO;  Spring- 
meyer  v.  Sovereign  C^mp  'W.  W.,  (Mo. 
A.)  129  SW  273  (holding  that,  where 
the  legal  limit  of  seven  years  is  not 
relied  on,  while  the  burden  of  prov- 
ing the  death  within  that  period  is 
on  the  party  affirming  that  fact.  It  is 
not  necessary  that  the  proof  should 
show  that  the  missing  person  was 
subject  to  any  specific  peril  at  any 
particular  time,  but  it  is  enough  to 
introduce  evidence  of  any  other  cir- 
cumstances calculated  to  shorten  life 
before  the  expiration  of  the  statu- 
tory period). 

14.  See  supra  i   13. 

15.  See  supra  i  5. 

le.  Hansen  v.  Owens,  132  Oa.  648, 
64  SE  80D;  In  re  Miller,  9  NTS  639 
[aff  20  NTS  960  (aff  147  N.  T.  718 
mem,  42  NB  726  mem)];  Oorham  v. 
Settegast,  44  Tex.  Civ.  A.  264,  98  S'W 
666. 

[a]  Vhns,  where  a  woman  eight- 
een years  of  age,  illiterate,  with  vi- 
cious propensities,  and  abandoned  by 
her  parents  when  quite  young,  es- 
capes from  an  orphan  asylum  in 
which  she  is  confined,  no  presump- 
tion of  death  arises  from  the  fact 
that  she  has  failed  to  answer  adver- 
tisements inserted  in  various  papers, 
and  that  for  more  than  seven  years 
since  her  escape  all  trace  of  her 
wherabouts  has  been  lost.  In  re  Mil- 
ler, 9  NTS  639  [aff  20  NTS  960  (aff 
147  N.  T.  718  mem.  42  NB  726  mem)]. 

17.  Matter  of  Matthews,  76  Misc. 
449.    136    NTS   636. 

18.  Dono'van  v.  Twist,  106  App. 
Dlv.  171.  98  NTS  990;  Van  Buren  v. 
Syracuse,  72  Misc.  463,  131  NTS  345; 
In  re  Miller,  9  NTS  639  [aff  20  NTS 
960  (aff  147  N.  T.  713  mem,  42  NE  726 
mem)];  Matter  of  Tobln,  16  NTSt 
749. 

[a]  Che  fact  that  a  man  abaa- 
doaa  Ua  family  and  remains  absent 
for  more  than  ten  years,  during 
which  time  his  wife  received  no  news 
respecting  him,  does  not  raise  a  pre- 
sumption of  his  death  so  as  to  en- 
able the  wife  to  obtain  a  new  settle- 
ment and  make  the  support  of  her- 
self and  children  a  charge  upon  a 
town  other  than  that  in  which  they 
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there  was  a  cloud  upon  his  or  her  character;^*  or  the 
fact  that  he  was  a  fugitive  from  justice,'"  although 
it  has  been  held  that  the  fact  that,  a  person  is  a 
fugitive  fromi  justice  does  not  as  a  matter  of  law 
prevent  the  presumption  of  his  death  after  seven 
years'  absence,  although  admissible  in  evidence  to 
rebut  the  presamption.'^  The  presumption  of  death 
from  unexplained  absence  cannot  be  contravened  by 
the  law  of  a  fraternal  insurance  association  provid- 
ing that  the  disappearance,  or  long-continued  ab- 
sence of  a  member  unheard  of,  shall  not  "be  regarded 
as  evidence  of  his  death  at  any  time  prior  to  the  ex- 
piration of  the  full -term  of  his  life  expectancy.'' 

[i  20]  S.  Evidence  as  to  Fact  of  Death— a.  In 
OeiieraL  Death  is  a  fact  to  be  proved  by  competent 
evidence  in  accordance  with  the  established  rales  of 
evidence."  An  ordinary  eyewitness  may  testify  that 
a  person  was  dead  or  alive  when  seen  by  him;  this 
is  matter  of  fact  and  not  mere  opinion,  or  at  least 
it  is  within  the  rule  permitting  a  witness  to  state 
such  instantaneous  conclusions  from  a  complex  va- 
riety of  facts.'*  Where  documents  are  involved,  the 
so-called  "best  evidence  rule'"*  applies,  and  sec- 
ondary evidence  based  on  such  documents  is  not  ad- 
missible,'* except  in  accordance  with  the  established 
exceptions  to  such  rule." 

[$21]  b.  Oircnmstsntial  Evidence.  In  civil 
cases,  death,  like  any  other  fact,  may  be  proved  by 
circumstantial'  evidence  when  direct  evidence  is  not 


obtainable.'*  Thus  any  facts  or  eircumstanees  re- 
lating to  the  I^abits,  character,  condition,  affections, 
attachments,  prosperity,  and  objects  in  life,  which 
usually  control  the  Conduct  of  ^len  and  are  the  mo- 
tives of  their  actions,  are  competent  evidence  from 
which  may  be  infwred  the  death  of  one  absent  and 
unheard  from,  whatever  may  have  been  the  dnratioD 
of  such  absence,"  but  these  facts  most  have  oo- 
curred,  or  the  character  have  been  recognized,  within 
such  reasonable  time  prior  to  the  death  sought  to  be 
proved  that  they  may  justly  be  supposed  to  afford 
some  light  tending  to  establish  or  refute  it,  for  re- 
mote acts  as  well  as  remote  consequences  are  ex- 
cluded.'" The  age  as  well  as  the  habits  and  health 
of  the  absentee  may  also  be  considered.'^ 

In  criminal  cases,  while  it  is  usually  held  that  the 
fact  of  ^eath  may  be  shown  by  circumstantial  evi- 
dence, considerable  strictness  of  proof  is  required, 
and  in  some  jurisdictions  the  fact  of  death  must  be 
proved  by  direct  evidence." 

[i  22]  c  Hearsay  Evidence.  Although  the  cor- 
rectness of  the  rule  has  been  questioned,**  the  gen- 
eral rule  is  that  death  may  be  proved  by  hearsay 
evidence.'*  Thus  evidence  that  witness  was  in- 
formed by  a  person  since  dead  of  the  death  of  an- 
other person  is  admissible  to  prove  the  death  of  the 
latter."  But  evidence  of  a  witness  that  he  was  told 
by  another  person  that  a  certain  person  was  dead  is 
not  sufficient  to  prove  th4  death,  where  the  person 


lived  at  the  time  of  abandonment, 
where  he  once  before  had  abandoned 
his  family  and  was  absent  for  three 
years,  and  when,  at  the  time  of  his 
last  abandonment,  he  was  In  good 
health'  and  there  was  a  warrant  out- 
standing for  his  arrest.  Van  Buren 
V.  Syracuse.  72  Mlsa  463,  131  NTS 
345. 

M.  SchwarshoS  v.  Necker,  1  Tez. 
Unrep.  Cas.   SzS. 

20.  Cal. — Ashbury  v.  Sanders,  8 
Cal.   82.  68  AmD   300. 

Qa.— O-Kelly  v.  Felker,  71  Ga.  775. 

Mo. — ^Winter  v.  Supreme  LodKe  K. 
of  P.,   96  Mo.  A.   1,  69  SW  662. 

N.  Y. — Van  Buren  v.  Syracuse,  72 
Misc.   463.    131    NTS    346. 

Pa,— Wolff's   Est..   12  WklyNC  635. 

31.  Mutual  Ben.  L.  Ins.  Co.  v. 
Martin.  108  Ky.  11,  66  SW  694,  21 
KyL,   1465. 

avldano*  In  rebuttal  see  supra   i 

OS.  National  Union  v.  Sawyer,  42 
App.  (D.  C.)  475. 

as.    See  Evidence   [16  Cyc  821]. 

34.  Matter  of  Hermann,  76  Misc. 
599.  136  NTS  944  [aff  155  App.  Dlv. 
923  mem,  140  NTS  743]. 

36.  See  Evidence  [17  Cyc  466  et 
■eq]. 

38.  Martinez  v.  Vlves,  32  La.  Ann. 
305  (holding  that  testimony  as  to  the 
death  of  an  absentee  is  inadmissible 
when  based  wholly  on  letters  which 
are  not  produced  or  accounted  for). 

37.  Sec  Evidence  [17  Cyc  618  et 
eeq]. 

38.  U.  S.— Harvey  v.  Fidelity,  etc, 
Co.,  200  Fed.  925,  119  CCA  221. 

111.— Donovan  v.  Major,  253  111.  179, 
97  NE  231. 

Ind. — Metropolitan  L.  Ins.  Co.  v. 
Lyons,    (A.)    98  NE  824. 

Iowa. — In  re  Barrett,  167  Iowa  218, 
149  NW  247;  Magness  v.  Modern 
Woodmen  of  America,  146  Iowa  1, 
123   NW  169. 

Kan. — Modern  Woodmen  of  Amer- 
ica V.  Gerdom,  77  Kan.  401,  94  P  788. 

La. — ^Boyd  V.  New  England  Mut  L. 
Ins.  Co.,  34  La.  Ann.  848;  Spreen  v. 
Caminau,   10   La.  A.    (Orleans)    183. 

Mich. — Samburg  v.  Knights  of 
Modern  Maccabees,  158  Mich.  668,  123 
NW  25.  133  AmSR  396;  Bailey  v.  Bai- 
ley. 36  Mich.  181;  John  Hancock  Mut. 
L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 


Mo. — Johnson  v.  Sovereign  Camp 
W.  W.,  163  Mo.  A.  728,  147  SW  610; 
Sprlngraeyer  v.  Sovereign  Camp  W. 
W.,    144   Mo.  A.    483,    129    SW    273. 

Nebr. — Rosecrans  v.  Modern  Wood- 
men of  America,  97  Nebr.  568,  150 
NW  630. 

N.  T.— Matter  of  Smith,  77  Ulsc. 
76,  136  NTS  825. 

Tex. — Wells  v.  Margraves,  /(Civ.  A.) 
164    SW    881. 

Vt.— Hurlburt  v.  Hurlburt,  63  Vt 
867,  22  A  850. 

See  also  Evidence  [16  Cyc  1125]. 

"Death,  like  other  facts,  may  be 
established  -  by  circumstantial  evi- 
dence, when  direct  evidence  is  not  ob- 
tainable; and  when  absence  without 
tidings  of  one  exposed  to  peril  of 
life  concurs  with  other  attendant  cir- 
cumstances to  produce  the  moral  con- 
viction that  the  party  Is  dead,  such 
proof  is  all  that  is  required."  Spreen 
v.  Cassnau,  10  La.  A.  (Orleans)  183. 
185. 

39.  New  Tork  L,  Ins.  Co.  v.  Hoick, 
59  Colo.  416,  151  P  916;  Tisdale  v. 
Connecticut  Mut.  L.  Ins.  Co.,  26  Iowa 
170.  96  AmD  136. 

[a]  Thus  (1)  evidence  of  Inqui- 
ries for  the  missliig.man,  a  widely 
extended  publication  of  an  offer  of 
reward  for  information  concerning 
him,  and  the  lapse  of  time  since  a 
former  trial  on  the  same  cause  of  ac- 
tion are  proper  matters  of  considera- 
tion In  determining  whether  death 
should  be  presumed.  Modern  Wood- 
men of  America  v.  Gerdom,  77  Kan. 
401.  94  P  788.  (2)  The  cessation  of 
communication  of  friends  Is  a  fact 
from  which  an  inference  of  death 
more  or  less  strong  may  arise.  And 
hence  on  the  question  as  to  the  death 
of  a  certain  person  a  letter  addressed 
to  him  at  the  place  where  he  was 
accustomed  to  receive  letters  and  re- 
turned to  the  writer  as  not  called 
for  Is  admissible.  Hurlburt  v.  Hurl- 
burt, 63  Vt.  667,  22  A  860.  (3)  Ab- 
sence without  being  heard  from,  al- 
though not  of  sufficient  duration  to 
create  a  legal  presumption  of  death. 
may  yet  be  one  of  other  attendant 
and  supporting  circumstances  which, 
taken  together,  would  satisfy  the 
mind  and  conscience  of  the  Judge  or 
Jury  that  th^  person  was  dead.  Boyd 
v.  New  England  Mut.  L.  Ins.  Co.,  34 


La.   Ann.    848. 

FTMnuptton  of  dMith,  txom  ab- 
ataum  see  supra  (9  5-19. 

80.  Tisdale  v.  Connecticut  Mut.  U 
Ins.  Co.,  28'Iowa.l2. 

81.  New  Tork  L.  Ins.  Co.  v.  Hoick. 
69  Colo.   416,    161   P   916. 

33.     See  Homicide  [21  Cyc  997]. 
Corpva    dallett   la.   homieid*   ou« 
see  Homicide   [21  Cyc  885]. 

33.  Re  Dancey,  11  OntWR  833.  814 
(where  Rlddell,  J.,  said:  "I  think 
that  in  an  inquiry  such  as  this  in- 
formation and  hearsay  evidence 
should  not  be  received  at  all — and 
that  only  what  a  deponent  can  testi- 
fy to  of  his  own  knowledge  Is  of  anj 
weight"). 

34.  U.  S. — Secrlst  v.  Green,  3  Wall 
744.  18  L.  ed.  153;  Scott  v.  RaUiffe.  i 
Pet.  81,  8  L.  ed.  64. 

Cal. — Anderson  v.  Parker,  6  Ql 
197. 

Mo. — Denbo  v.  Boyd,  194  Mo.  A. 
121,  185  SW  236  (statemenU  by  im- 
mediate family). 

N,  T. — Jacobs  v.  Fowler,  135  App 
Dlv.  713,  119  NTS  647;  Jackson  v. 
Etz,  6  Cow.  314. 

Tex. — Pulkrabeck  v.  Griffith,  (Clr. 
A.)  179  SW  282;  McDoel  v.  Jordan. 
(Civ.  A.)  151  SW  1178;  Turner  v. 
Sealock,  21  Tez.  Civ.  A.  694,  54  S7 
358 

See  also  Evidence  [16  Cyc  1125]. 

[a]  Xltaatntloas. — (1)  Evidence 
that  a  wife  had  received  a  letter  fram 
some  one  two  years  after  the  depar- 
ture of  her  husband,  stating  that  he 
was  dying  in  a  hospital  In  New  Torli. 
and  that  she  afterward  heard  he  was 
dead,  was  evidence  from  which  the 
Jury  might  have  found  that  he  was 
dead.  Reg.  v.  Holmes,  29  Ont.  Hi- 
(2)  Testimony  of  a  witness  long  and 
intimately  acquainted  with  the  fam- 
ily that  a  certain  child  died  at  a  cer- 
tain time  as  "I  am  informed  and  be- 
lieve" la  admissible.  Secrlst  r. 
Green,  3  Wall.  (U.  S.)  744.  18  L.  ed. 
153.  (3)  Declarations  of  one  of  two 
devisees  that  tire  other  enlisted  in 
the  army  and  was  believed  by  th( 
family  to  have  beeVi  killed  and  that 
he  was  never  married  are  admissi- 
ble. Woolsey  V.  Williams,  128  CaJ. 
552.  61  P  670.  79  AmSR  67. 

35.  Turner  v.  Sealock.  21  Tex.  Civ 
A.   594,   54  SW  358. 


For  latar  oasss,  a«v«lopinaata  and  oliuges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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making  such  statement  was  not  a  member  of  the 
family  of  the  person  supposed  to  be  dead,  and  it  is 
not  shown  what  means  he  had  of  knowing  the  fact.** 
Deelarations  of  the  missing  person  made  at  or  about 
the  tinve  when  he  left  home,  as  to  his  purpose  in 
leaving  and  when  he  would  return,  are  proper  evi- 
dence."" But  a  declaration  by  an  administrator  out 
of  conrt  as  to  the  date  of  the  decedent's  death  has 
no  probative  force  either  as  evidence  of  death  or 
time  of  death.**  Hearsay  evidence  as  proof  of  death 
is  admissible  only  after  a  considerable  lapse  of 
time,**  And  hearsay  evidence  of  the  finding 
and  burial  of  the  body  of  a  person  is  inadmis- 
sible." 

[$23]  d.  Report  and  Qenenl  Belief.  While  a 
mere  rumor  that  a  person  died  at  a  certain  time  is 
no  evidence  of  his  being  dead,"  at  least  where  the 
source  of  the  rumor  is  not  stated,**  yet  testimony  by 
way  of  general  neighborhood  reputation  that  a  miss- 
ing' x>erson  is  dead  is  admissible  to  establish  the  fact 
of  his  death.**  But  evidence  of  reputation  of  the 
death  of  a  person  given  by  one  who  did  not  even 
live  in  the  same  state  has  been  held  inadmissible  to 
establish  death,**  and  reputation  is  evidence  of  death 
only  after  a  lapse  of  time.*'  A  newspaper  contain- 
ing an  announcement  of  the  death  of  an  individual 

36.  Dudley  V.  Grayson,  6  T.  B. 
Mon.  (Ky.) .  269.  See  also  Donovan 
V.  Twist,  105  App.  Dlv.  171,  93  NTS 
990  (holding  that  the  evidence  of  a 
Kranddaughter  that  she  had  received 
word  from  a  third  person  who  was 
.«itill  living  and  whose  whereabouts 
was  known,  to  the  effect  that  the 
grandfather  was  dead.  Is  not  admis- 
sible). 

37.  Bradley  v.  Modern  Woodmen 
of  America.  146  Mo.  A.  428,  124  SW 
«9. 

38.  Harris  v.  State  Bank,  49 
Misc.    458,    97    NTS    1044. 

39.  Stouvenel  v.  Stephens,  2  Daly 
(N.  T.)  319;  McDoel  v.  Jordan,  (Tex. 
Civ.  A.)  151  SW  1178. 

40.  Jackson  v.  Etz,  5  Cow.  (N.  T.) 
314. 

41.  Washington  v.  Filer,  127  Ija. 
862,  54  S  128;  Davis  v.  aillilan,  71 
Mo.  A.  498.  ,       ' 

[a]  Xvl*  agpUea^-Where  the 
evidence  shows  only  that  a  person 
left  the  state  in  a  certain  year,  helng 
about  thirty-one  years  of  age,  to  go 
to  another  state,  and  that  "they  say" 
he  died,  such  rumor  Is  no  proof  of  his 
death.  Washington  v.  Filer,  127  La. 
862.    54    S   128. 

43.  Lichtenhan  v.  Prudential  Ins. 
Co.   of  America.  191  111.  A.  412. 

43.  U.  S. — Sensenderfer  v.  Faciflo 
Mut.  Ins.  Co..  19  Fed.  68. 

Ark. — Matthews  v.  Simmons,  49 
Ark.  468,  5  SW  797  (where  the  fact 
that  a  perapn  was  reported  to  have 
died  in  1864  or  1865  and  was  never 
heard  of  afterward  was  held  suffi- 
cient to  raise  a  presumption  that  he 
was    dead    in    1887). 

Cal. — Woqisey  v.  Williams,  128  CaL 
552,   61  P  670. 

Me. — Morton  v.  Barrett,  19  Me.  109. 

N.  J. — Schafter  v.  Krestovnikow, 
(Ch.)   102  A  246. 

N.  T. — Jackson  v.  EtJS,  5  Cow.  814. 

(a]  "War";  "report." — Where  a 
witness  who  had  known  the  testator 
for  a  long  time  testified  that  he  un- 
derstood that  he  died  during  the  war, 
such  being  the  report,  the  word  "war" 
must  be  understood  as  the  war  be- 
tween the  states,  and  "report"  as 
meaning  common  rumor.  McDoel  v. 
Jordan,  (Tex.  Civ.  A.)  161  SW  1178 
(evidence  held  sufficient). 

44.  mnbo  V.  Boyd,  194  Mo.  A.  121, 
185    SW   236. 

4&  Morton  V.  Barrett,  19  Me.  109; 
Stouvenel  v.  Stephens,  2  Daly  (N.  T.) 
319;  McDoel  v.  Jordan,  (Tex.  Civ.  A.) 
151  SW  1178. 

46.  Fosgate  V.  Herkimer  Mfg.,  etc., 
Co..  9  Barb.  (N.  T.)  287. 


4T.  U.  S. — Hurlburt.v.  Van  Wor 
mer,  14  Fed.  709;  Ketland  v.  Leber- 
Ing,  14  F.  <3a8.  No.  7.744,  2  Wash.  C." 
C.   201. 

Ala. — Sims  v.  Boynton,  82  Ala.  363, 
70  AmD  640.       ^ 

Ind. — Aultman  v.  Tlmm,  93  Ind. 
168. 

Iowa. — ^Tisdale  v.  Connecticut  MuL, 
etc.,  Ck).,  28  Iowa  12;  Tisdale  v.  Con- 
necticut Mut.  L..  Ins.  Co.,  '26  Iowa 
170,  96  AmD  136. 

Kan. — Selbert  v.  True,  8  Kan.  S2. 

Ky. — French  v.  Frailer,  1  J.  J. 
Marsh.    426. 

Md.— Peterkin  v.  Inloes,  4  Md.  176. 

Minn. — ^Pick  v.  Strong,  26  Minn.  303. 
3  NW  697. 

Mo. — Lancaster  v.  Washington  L. 
Ins.  Co.,  62  Mo.  121. 

N.  H.-nJetrers  v.  Badcllft,  10  N.  H. 
242.  / 

N.  T. — Munro  v.  Merchant,  26  Barb. 
383  [rev  on  other  grounds  28  N.  T. 
9];  Ruoft  V.  Oreenpoint  Sav.  Bank, 
40  Misc.  649,  82  NTS  881;  In  re 
Ketcham,  5  NTS  666  (but  see  later 
New  Tork  cases  infra  this  section). 

Wash. — Wagner  v.  Alderson,  91 
Wash.  167,  157  P  476;  Brown  V.  Bl- 
well,  17  Wash.  442,  49  P  1068. 

N.  B. — Simpson  v.  Malcolm,  43  N. 
B.  79. 

Ont. — Hedge  v.  Morrow,  32  Ont.  L. 
21&,  7  OntWN  279,  6  OntWN  224, 
26  OntWR  24."i,  6  OntWN  903,  25  Ont 
WR  828. 

[a]  BeaaoB  for  role.— It  will  be 
presumed  that  the  court  issuing  the 
letters  did  so  on  competent  proof  of 
that  fact.    In  re  Ketcham,  6  NTS  566. 

[b]  The  fact  that  •  peraoit  was 
(••a  alive  thze*  yesta  vtior  to  the 
granting  of  letters  of  administration 
upon  his  estate  Is  not  sufficient  to 
overcome  (he  presumption  of  his 
death  arising  from  the  issuance  of 
such  letters.  Tisdale  v.  Connecticut 
Mut.  L.  Ins.  Co.,  28  Iowa  12. 

[c]  Aldiar  nresninptloa 
from  abamost — Where  letters  of  ac 
ministration  were  granted  upon  the 
estate  of  a  person  six  years  after  his 
disappearance,  this  fact  converted 
into  proof  the  presumption  of  death 
which  the  law  would  raise  from  lapse 
of  time.  Wanner's  Est,  1  Woodw. 
(Pa.)   112. 

4&  Davis  V.  Gillilan,  71  Mo.  A. 
498. 

4».  Cock  V.  Abernathy,  77  Miss. 
872.  28  S  18. 

SO.  Mutual  Ben.  L.  Ins.  Co.  v.  Tis- 
dale, 91  U.  S.  238,  23  L.  ed.  314  [rev 
23  P.  Cas.  No.  14,0591;  Carroll  v. 
Carroll,  60  N.  T.  121,  19  AmR  144. 


is  not  admissible  to  prove  the  fact  of  such  person's 
death.*' 

[4  24]  e.  Administaration  on  Esfete.  It  has  fre- 
quently been  held  that  letters  of  administration  are 
in  themselves  prima  facie  evidence  of  the  death  of 
the  person  on  whose  estate  they  are  granted.*'  Let- 
ters of  administration,  however,  constitute  at  best 
evidence  of  a  very  weak  and  unsatisfactory  charac- 
ter which  is  easily  overcome,**  although  it  has  been 
held  that  in  actions  brought  by  an  executor  or  ad- 
ministrator touching  the  collection  and  settlement  of 
the  estate,  letters  testamentary  are  not  only  prima 
facie  evidence  of  the  death  of  the  person  on  whose 
estate  they  are  issued,**  but  are  conclusive  evidence 
of  his  right  to  sue  for  and  receive  what  is  due  the 
estate.*"  According  to  some  authoriiies  the  fact 
that  letters  of  administration  have  been  granted 
upon  the  estate  of  a  person  does  not  aSord  suffi- 
cient *^  or  even  prima  facie  proof  of  death.**  And 
even  though  letters  of  administration  on  the  estate 
of  a  person  are  considered  as  prima  facie  evidence 
of  the  death  of  sucfaT  person  on  an  inquiry  as  to  the 
validity  of  administration  depending'on  his  death,** 
they  are  not  legal  proof  or  even  admissible  as  evi- 
dence of  the  death  of  such  person  in  actions  collat- 
eral to  the  grant,**  as  in  an  action  in  ejectment  by 
SI.  Marks  v.  Emigrant  Industrial 
Sav.  Bank,  122  App.  Div.  661,  107  NTS 
491;  Thompson  v.  Donaldson,  3  Bsp. 
63;  Re  Lewis,   5   Man.  44. 

53.  Marks  V.  Emigrant  Industrial 
Sav.  Bank,  122  App.  Div.  661,  664,  107 
NTS  491  (where  the  court  said: 
"The  plaintiff  insists  that  the  letters 
tof  administration  prove  a  legal  death,^ 
They  do  not  purport  to  show  a  find- 
ing of  actual  death,  and  even  if  they 
did  they  would  not  be  proof  of  that 
fact.  Proof  of  the  probate  of  a  will 
or  the  granting  of  letters  of  admin- 
istration do  not  establish,  even  prima 
facie,  the  fact  of  death");  Harris  v. 
State  Bank,  49  Misc.  458,  97  NTS 
1044  (holding  that,  In  an  action  by  an 
administrator  against  a  bank  to  re- 
cover a  deposit  made  by  decedent,  the 
complaint  was  properly  dismissed 
when  there  was  no  affirmative  proof 
of  the  death  of  the  intestate  except 
such  as  might  be  Inferred  from  the 
grant  of  letters  of  administration 
upon  bis  estate,  and  there  was  no 
proof  of  the  date  upon  which  he 
died) ;  Moons  v.  De  Bernales,  1  Russ. 
301,  46  EngCh  266,   38   Reprint  117. 

63.  Steele's  Unknown  Heirs  v. 
Beldlng,    (Tex.  Civ.   A.)    148   SW  592. 

54.  Mutual  Ben.  L.  Ins.  Co.  v.  Tis- 
dale, 91  U.  S.  238,  23  L.  ed.  314  [rev 
23  F.  Cas.  No.  14,059,  and  dlst  JefTers 
v.  Radcliff,  10  N.  H.  245];  Carroll  v. 
Carroll,  60  N.  T.  121,  19  AmR  144 
[rev  2  Hun  609]  (applying  the  rule  to 
letters  testamentary  and  proofs  of  a 
will);  English  v.  Murray,  13  Tex. 
36C;  Steele's  Unknown  Heirs  v.  Beld- 
lng, (Tex.  Civ.  A.)  148  SW  692;  Tur- 
ner v.  Sealock,  21  Tex.  Civ.  A.  694,  64 
SW  358.  See  also  French  v.  French, 
Dick.  268,  269.  21  Reprint  271  (where 
the  court  held  in  terms  against  the 
theory  that  the  probate  of  a  will  was 
evidence  of  the  death  of  the  testa- 
tor but  "under  all  circumstances  [the 
probate  having  been  granted  a  long 
time  before!  admitted  the  probate  to 
be  read,  as  proof  of  his  death"). 

[a]  Th*  xvwKm  for  this  role  is 
given  by  the  supreme  court  of  the 
United  States,  where  Hunt,  J.,  after 
remarking  that  the  main  ground  of 
argument  relied  on  for  admitting 
such  letters  as  evidence  of  death  of 
the  person  was  that  the  order  of  the 
probate  court  issuing  the  letters  is 
a  Judgment  in  rem,  answered  by  say- 
ing that  a  Judgment  In  rem  would  not 
be  prima  facie  evidence,  but  conclu- 
sive of  the  point  adjudicated  unless 
Impeached  for  fraud.  He  also  said 
that  in  granting  such  letters  the  pro- 
bate court  does  not  adjudicate   that 
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a  widow  to  recover  her  dower,**  or  an  action  brought 
not  as  administrator  but  in  an  individual  character 
to  recover  an  individual  debt  where  the  right  of  ac- 
tion depends  upon  the  death  of  a  third  person,  as  in 
an  action  to  recover  upon  a  life  insurance  policy,"' 
or  in  actions  where  proof  of  death  is  material  as  af- 
fecting the  operation  of  the  statute'of  limitations."^ 
Aa  against  adult  heirs,  however,  who  may  have  re- 
ceived a  distributive  share  of  an  estate,  it  has  been 
s^d  that  the  granting  of  letters  of  administration  on 
the  ancestor's  estate  would  doubtless  be  conclusive 
of  the  death  of  such  ancestor  in  a  suit  against  hia 
estate  by  a  creditor  of  the  deceased.'^  In  some  ju- 
risdictions the  probating  and  recording  of  a  foreign 
will  is  evidence  of  the  death  of  the  testator." 

[$25]  f.  Entries  ia  Family  Bible.  Testimony 
of  a  witness  long  and  intimately  acquainted  with 
the  family  that  certain  children  died  at  certain  times 
"as  appears  from  entries  in  the  family  Bible,  and 
which  I  believe  to  be  true ' '  is  admissible.*" 

[i  26]  g.  Becital  in  Deed.  A  recital  in  a  deed 
that  the  record  owner  of  the  fee^s  dead  and  that  one 
of  the  subscribing  grantors  is  her  daughter  and  heir 
at  law  is  admissible  to  prove  the  death  of  snch  per^ 
son,  the  deed  being  signed  not  only  by  the  daughter 
but  by  the  brothers  and  sisters  of  the  person  alleged 
to  be  dead,  since,  the  oral  declarations  of  the  persons 
so  related  would  be  competent  proof  of  the  death.*^ 

[(27]  h.  Recital  in  Ancient  Document.  Re- 
citals in   ancient   documents   may   be   evidence  of 

the  person  Is  dead,  that  death  Is 
not  the  res  presented  to  it,  but  the 
only  adjudication  is  whether  or  not 
letters  testamentary  or  of  adminis- 
tration shall  be  issued:  that,  when  Is- 
sued, these  letters  prove  that  the 
person  has  been  appointed,  and  that 
he  is  executor  or  administrator  of 
the  pprson  therein  assumed  to  be 
dead,  and  that  upon  these  points  the 
court  has  adjudicated,  and  no  proof 
to  the  contrary  can  be  admitted  in 
an  action  brought  by  the  executor 
since  the  parties  wishing  to  contest 
that  point  must  do  it  at  the  time  the 
application  for  letters  is  made  or 
thereafter,  as  the  case  may  be.  By 
way  of  illustration  the  Justice  refers 
to  the  fact  that,  where  a  sAerlfC  sells 
real  estate  and  gives  to  the  purchas- 
er a  certificate  thereof,  although 
there  can  lai^fully  be  no  sale  unless 
there  was  a  previous  Judgment,  and 
although  the  sale  is  based  upon  and 
assumes  such  Judgment,  and  although 
the  law  requires  the  sheriff  to  give 
such  certificate,  still  the  recital  by 
the  sheriff  of  such  Judgment  fur- 
nishes no  evidence  thereof;  also  that 
a  comptroller's  deed  for  the  non- 
payment of  a  tax  due  the  state  Is 
not  even  prima  facie  evidence  of  the 
fact  giving  him  the  right  to  sell, 
such  as  the  assessment  and  nonpay- 
ment of  the  tax,  although  they  are 
recited  In  the  deed,  and  the  deed  is 
in  compliance  with  the  statute;  and 
that,  while  these  facts  must  have 
existed  to  give  him  the  right  to  sell, 
they  are  not  established  by  the  deed 
but  have  to  be  Independently  proved. 
Mutual  Ben.  L.  Ins.  Co.  v.  Tisdale,  91 
U.  S.  238,  23  L.  ed.  314. 

66.  Carroll  v.  Carroll,  80  N.  T.  221, 
19  AmR  144  [rev  2  Hun  609]. 

60.  Mutual  Ben.  L.  Ins.  Co.  v.  Tis- 
dale, 91  U.  S.  238,  23  L.  ed.  314. 

67.  SngUsh  v.  Murray,  IS  Tex. 
366. 

68.  Aultman  v.  Tlmm,  93  Ind.  158. 
88.     Keenon    v.     Burkhardt,    (Tex. 

Civ.  A.)    162    SW   483. 

60.  Secrist  v.  Oreen,  S  Wall. 
(U.  S.)   744,  18  L.   ed.   153. 

•X.  Postlewaite  v.  Wise,  17  W.  Va. 
1;  EMlnburgh  L.  Assur.  Co.  v.  Fer- 
guson, 32  V.  C.  Q.  B.  253. 

aa.    Norrls  v.  Hall,  124  Mich.   170, 


82  NW  832;  Sutherland  v.  Schult»,  1 
Man.  13  Cdocument  two  years  old  tn- 
Bufflclent). 

68.  Norrls  v.  Hall,  124  Mich.  170, 
82  NT^  832 

64.  Sutherland  v.  Schulti,  1  Man. 
IS,  15  (where  the  court,  speaking  of 
the  rule  stated  In  the  text,  quoted 
with  approval  from  E,ee  on  Abstracts 
p  360  aa  follows:  "Statements  con- 
tained in  deeds  thirty  years  old  or 
upwards,  may  be  considered  aa  good, 
secondary  evidence;  and  where  the 
facts  recited  are  not  very  Important, 
a  purchaser  may  be  satlsfled  with 
such  recitals  without  other  evidence, 
even  if  contained  in  deeds  of  more 
recent  date,  twenty  years  old,  for  in- 
stance, may  be  sufficient.  Where, 
however,  the  facts  are  very  impor- 
tant, a  purchaser  should  not  rely  on 
the  recitals  even  of  an  old  deed  ). 

66.  Sutherland  v.  Schultz,  1  Man. 
13. 

66.  Mutual  Ii.  Ins.  Co.  v.  Schmidt, 
6  Oh.  Dec.  (Reprint)  901,  8  AraLRec 
629   [art  40  Oh.  St.  112]. 

67.  Jones'  Succ.,  12  La.  Ann.  397. 
[a]   a>«f«otiT*  oMTtlfloat*.— A  death 

certlHcate  contained  in  the  health 
department  of  a  city  not  signed  or 
dated,  and  not  showing  who  made 
it,  when  it  was  made,  or  when  it  was 
incorporated  in  the  records,  is  not  ad- 
missible as  evidence  of  death,  al- 
though certlfled  by  the  health  officer 
to  be  a  part  of  the  records  of  his 
office.  Lucas  v.  Current  River  Land, 
etc..  Co.,  186  Mo.  448,  85  SW  359. 

68.  See  statutory  provisions;  and 
Peo.  V.  Diaa,  19  Porto  Rico  497: 
Sandberg  v.  State.  113  Wis.  578,  89 
NW  604  (under  Rev.  St.  [1898]  {  4160 
making  church  and  parish  records 
prima   facie   evidence). 

[a]  XdeatMy  of  peraoB. — The  rec- 
ord of  a  hospital  parish  in  the  coun- 
try in  which  a  man  was  born,  show- 
ing that  a  person  of  exactly  the  same 
age  and-  name  died  there  sixty  years 
ago,  is  sufilcient  proof  of  his  death. 
Sandberg  v.  State,  113  Wis.  578,  689, 
89  NW  604  (where  the  court  said: 
"These  three  elements  of  Identifica- 
tion— name,  date  of  birth,  and  place 
of  birth — would  seem  entirely  suf- 
ficient"). 
,  6S.    Thompson  v.   Seattle,  etc.,  R. 


death,"  even  against  strangers.**  Where,  howevci, 
the  facts  are  very  important,  a  purchaser  should  not 
rely  on  the  recitals  even  of  an  ancient  deed,'*  and 
this  is  especially  true  where  by  the  probable  dnra- 
tion  of  life  the  person  may  still  be  supposed  Ut- 
ing.*» 

[$  28]  1.  Ooroner's  Inanest.  The  inquest  of  a 
coroner  may  be  used  to  prove  the  fact  of  the  death 
of  a  person." 

[i  29]  j.  Death  Oertiflcate  or  Record.  A  cer- 
tificate of  the  register  of  deaths  for  the  conuna- 
nity  in  which  a  missing  person  lived  has  been  held 
to  create  in  itself  a  prima  facie  presumption  of  the 
death  of  such  person,*^  and  sometimes  by  express 
statute  such  certificates  or  records  are  made  evi- 
dence of  death.**  But  a  death  certificate  filed  in  an- 
other state  need  not  be  considered  as  prima  fade 
evidence  of  the  facts  therein  stated  by  the  courts  of 
a  different  state.°°  A  consular  certificate  of  death 
is  not  evidence  of  that  fact.^°  The  testimony  of  a 
physician  who  saw  the  corpse  is  better  and  more 
satisfactory  evidence  than  an  ofiBcial  certificate  of 
death." 

[MO]  k.  SofScienc^  of  Evidence.  The  general 
rules  with  reference  to  the  weight  and  sufScioicy  of 
evidenee,^^  apply  to  evidence  introduced  to  establish 
the  fact  of  death.^*    ' 

[$  31]  4.  Evidence  as  to  Time  of  Death.  In 
determining  the  time  of  death,  any  conditions  from 
which  a  presumption  as  to  the  oontinnance  or  de- 


Co.,  71  Wash.  436.  IZS  P  1070. 

70.  Morton  v.  Barrett.  19  He.  109. 

71.  Peo.  V.  Diaz,  19  Porto  Rioo  497. 
73.    See  Evidence   [17   Cyc  754  et 

73.'  t7.  S. — San  Raphael,  141  Fed. 
270,  If  CCA  888  [certiorari  den  200 
U.  S.  619,  26  set  766,  50  L.  ed.  623]: 
Sensenderfer  v.  Pacific  Mat.  I<.  Ins. 
Co.,   19   Ftd.   68. 

Cal.— In  re  Ross,  140  Cal.  282.  73 
P  978;  Woolsey  v.  Williams,  128  CaL 
552,  61  P  670.  79  AmSR  67. 

D.   C. — Groft  V.  Groff,   36  App.   860. 

Ga. — Hansen  v.  Owens,  132  Ga.  648. 
64  SB  800. 

III.— Lichtenhan  v.  Prudential  Ins. 
Co.,  191  111.  A.  412. 

Iowa. — In  re  Barrett,  167  Iowa  218. 
149  NW  247;  Carpenter  v.  Modem 
Woodmen  of  America,  160  Iowa   602. 

142  NW  411;  Ozlah  v.  Howard.  149 
Iowa  199,  128  NW   864. 

Kan. — Modem  Woodmen  of  Amer- 
ica V.  Oerdom,  77  Kan.  401,  94  P 
788. 

La. — Washington  ▼.  Filer,  127  La. 
862,  64  S  128;  Vogel's  Succ.,  16  La 
Ann.  139,  79  AmD  571. 

Mass. — Butrick  v.  Tllton,  16S  Mass. 
461,  29  NE  1088;  Marden  v.  Boston. 
156   Mass.    359,   29   NE   588. 

Mo. — Denbo  v.  Boyd,  194  Mo.  A. 
121,  185  SW  236;  Duff  v.  Duff.  156 
Mo.  A.  247,  137  SW  909;  Sprtngmeyer 
v.  Sovereign  Camp  W.  W.,  144  Mo. 
A.   483,  129   SW  273.    ' 

Mont. — State  v.  Lagoni.  SO  Mont 
472,  76  P  1044. . 

Nebr. — Mitchell  v.  Kaufman,  9S 
Nebr.  108,  146  NW  247. 

N.  T. — Matter  of  Smith.  77  Mist 
76,  136  NTS  825  i  Matter  of  Wagener. 

143  App.  Dlv.  286,  128  NTS  164; 
Johnston  v.  Garvey,  139  App.  Div. 
659,  124  NTS  278  [aff  201  N.  T.  54S 
mem,  95  NK  1130  mem];  Jacobs  t. 
Fowler,  136  App.  Dlv.  71S,  119  NTS 
647;  Matter  of  Sanford,  100  App.  Div. 
479,  91  NTS  708;  Straub  v.  Gran* 
Lodge  A.  O.  U.  W.,  2  App.  Dlv.  1J8. 
37  NTS  760  [aff  168  N.  ¥.  729  mem. 
S3  NE  1132  mem];  Matter  iL  Jones. 
70  Misc.  164,  128  NTS  477;  Matter  of 
Tobln,   15  NTSt  749. 

S.  C. — Vaughan  v.  Langford,  81  S. 
C.  282,  62  SS  316,  128  AmSR  912,  1< 
AnnCas  91. 


For  latm  oaaM,  a«T«lopa«ato  and  diaivM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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struetion  of  life  would  arise  are  proper  to  be  eon- 
sidered,'*  especially  where  they  tend  to  strengthen 
evidence  of  a  character  which,  considered  hy  itself, 
would  create  a  reasonable  probability  of  death  at 
a  certain  time.'"  Thus  the  health,  age,  habits,  dis- 
position, manner  of  life,  pecuniary  circumstances, 
and  family  relations  of  a  person  who  has  disap- 
peared,''  especially  his  habits  as  to  the  use  of  stimu- 
lants and  drugs,''  are  all  proper  for  consideration; 
and  the  condition  of  health  of  a  person  when  last 
seen  or  heard  from  is  always  an  important  subject 
of  inquiry."  So  where  the  fact  of  a  person's  death 
has  been  established,  from  absence,  a  letter  written 
by  him  when  he  disappeared,  evidencing  the  inten- 
tion to  commit  suijiide  at  once,  is  admissible  as  a 
part  of  the  res  gestae  to  fix  the  time  of  his  death.'* 
In  collateral  proceedings,  even  where  the  death  is 
admitted,  letters  of  administration  are  not  admis- 
sible to  prove  the  time  of  death.*" 


[i  32]    B.    As  to  SurriTorBhip— 1.  Pnsmnptloiu. 

In  a  few  jurisdictions,  by  statute,  survivorship  is 
presumed,  as  between  persons  who  have  perished  in 
a  common  calamity,  from  the  probabilities  resulting 
from  strength,  age,  and  sex,  according  to  specified 
rules.*^  But  the  general  rule  is  that  where  several 
persons  perish  in  a  common  disaster,  notwithstand- 
ing differences  of  age,  sex,  and  physical  strength, 
there,  is  no  presumption  as  to  survivorship,*'  but  it 
is  a  fact  to  be  proved  by  the  party  asserting  it,** 
and  this  was  the  rule  at  common  law.**  In  the  ab- 
sence of  statute,  therefore,  it  will  not  be  presumed 
that  one  individual  survived  another,*^  nor  accord- 
ing to  some  authorities  that  they  died  simultaneous- 
ly,*' although  it  is  contended  in  some  cases  that 
where  there  is  a  total  want  of  evidence  as  to  which 
died  first  there  is  a  presumption  that  they  both 
died  at  the  same  moment,*'  However  this  may  be, 
it  is  well  settled  that  where  two  or  more  persons 


Tex. — state  v.  Teuton,  41  Tex.  249; 
Schwarmhoff  v.  Necker,  1  Tex.  Unrep. 
Ca*.  32B;  Sovereign  Camp  W.  W.  v. 
Roblnaon,  (Civ.  A.)  -187  8W  216; 
Wella  v:  Marsraves,  (Civ.  A.)  184 
BVr  881;  HcDoel  ▼.  Jordan,  (Civ.  A.) 
161  8W  1178;  Heaa  v.  Webb,  (Civ.  A.) 
113  SW  618. 

Wasi). — WashlnRton  Safe  Deposit, 
etc.,  -Co.  V.  Lietiow,  69  Wash.  281, 
109  P  1021:  Martin  v.  Union  Mut. 
Ins.  Co.,  18  Waah.  275,  48  P  53. 

Man.--4utlierland  v.  Schults,  1 
Man.  13. 

Ont. — Linke  v.  Canadian  Order  of 
Foresters,  S3  Ont.  L.  1S9;  Re  Ancient 
Order  United  Workmen,  18  Ont.  L. 
129,  11  OntWR  1078.  12  OntWR  153, 
13  OntWR  306;  Re  Dancey,  11  OntWR 
S33 

f«.  Reedy  v.  Mlllisen,  1S6  111.  686, 
40  NE  1028. 

76.  Stouvenel  v.  Stephens,  t  Daly 
(N.   T.)    819. 

76.  Donovan  v.  Major,  263  111.  179, 
97  NE  231;  Spahr  v.  Mutual  L.  Ins. 
Co..  98  Minn.  471.  108  NW  4;  Bradley 
V.  Modem  Woodmen  of  America,  146 
Mo.  A.  428,  124  SW  69. 

77.  Reedy  v.  Mlllisen,  156  ni.  636. 
40  NE!  1028. 

78.  Reedy  v.  Millizen,  165  111.  636, 
40  NE  1028;  In  re  Cairns,  9  New- 
foundl.    189. 

[a]  "If  the  party  la  afllotad  with 
aoma  dlaeaaa  liable  to  Immediately 
produce  death,  or  some  specific  mal- 
ady which  would  necessarily  under- 
mine and  destroy  health  and  life,  the 
presumption  of  an  early  dissolution 
would  be  greatly  Increased."  Reedy 
V.  Mlllisen.  155  111.  686,  640,  40  NE 
1028. 

79.  Benjamin  v.  District  Orand 
Lodge  No.  4,  I.  O.  B.  B.,  171  €»!.  260, 
152  P  731;  Rogers  v.  Manhat- 
tan L.  Ins.  Co.,  138  Cal.  285,  71  P 
348. 

80.  English  V.  Murray,  IS  Tex. 
366. 

81.  See  statutory  provisions. 

(a]  iB  aallfomia. — (1)  "When  two 
persons  perish  In  the  same  calamity, 
and  it  is  not  shown  who  died  first, 
an  1  there  are  no  particular  clrcum- 
atancea  from  which  it  can  be  in- 
ferred, survivorship  is  presumed  from 
the  probabilities  resulting  from  the 
strength,  age,  and  sex,  according  to 
certain  rules,  one  of  which  Is:  If 
both  be  over  fifteen  and  under  sixty, 
and  the  sexes  be  different,  the  male 
is  presumed  to  have  survived."  San- 
ders V.  Simctch,  65  Cal.  60,  64,  2  P 
741.  (2>  The  earthquake  of  April 
18,  1906,  was  a  "calamity"  within  the 
meaning  of  the  statute  with  refer- 
ence to  presumptions  of  survivorship 
where  persons  are  killed  in  the  aame 
calamity.  Grand  Lodge  A.  O.  U.  W. 
v.  Miller.  8  C;al.  A.  25.  96  F  22.  (3) 
The  murder  of  a  husband  and  wife  at 
the  aame  time  Is  also  a  "calamity" 
within  the  meaning  of  the  statute. 
Holllater  v.  Cordero,  76  Cal.  649,  18 
P  S66. 


[b]  Xb  TiWilalaBa,  where  a  mother 
and  her  daughter,  sole  presumptive 
helra  of  each  other  under  separate 
wiUa,  perish  in  a  shipwreck  and  it  ta 
impoaslble  to  ascertain  which  of  the 
two  survived,  it  will  be  presumed 
that  the  daughter,  thlrty-flve  years 
old,  survived  the  mother,  who  was 
fifty-two  years  of  age.  Liangles' 
Succ,   106    La.    39,    29   S   739. 

89.  U.  S. — Young  Women's  Chris- 
tian Home  V.  French,  187  U.  8.  401,  23 
set  184,  47  L.  ed.  233  [rev  18  App. 
(D.  O  9]. 

Fla.— Smith  V.  Croom,  7  Fla.  81. 

III.— Wall  V.  Pfanacbmidt,  266  ni. 
180.  106  NE  786,  LRA1916C  828,  Ann 
Casl916A  674;  Mlddeke  v.  Bulder,  198 
111.  690,  64  NE  1002,  92  AmSR  284  [aff 
98  111.  A.  625]. 

Kan. — ^Russell  v.  Hallett,  23  Kan. 
276. 

Md.— Cowman  v.  Rogers,  7l  Md. 
403,  21  A   64,   10  LRA  660. 

Mo. — ^Aley  v.  Missouri  Pac.  R.  Co., 
211  Mo.  460,  111  SW  102:  U.  S.  C:as. 
ualty  Co.  V.  Kacer.  169  Mo.  301,  69 
SW  370,  92  AmSR  641. 

N.  T. — St.  John  V.  Andrews  Inst. 
for  Girls,  191  N.  T.  264,  88  NE  981 
[mod  117  App.  Div.  698,  102  NTS  808, 
and  app  dism  214  U.  S.  19,  29  SCt  601, 
53  L.   ed.   892];   McOowin  v.  Menken, 


177  App.  Dlv.  841,  164  NTS  953  [aft 
223  N.  T.  609];  Matter  of  Fowles,  176 
App.   Div.   637,   163  NTS  873    [rev  on 


other  grounds  222  N.  T.  222,  118  NE 
611];  Matter  of  Lafargue,  165  App. 
Dlv.  928,  140  NTS  743;  Matter  of  Mc- 
Innes,  119  App.  Div.  440,  104  NTS 
147;  Matter  of  Hnmmer,  101  Misc. 
351,  168  NTS  688;  Dunn  v.  New  Am- 
sterdam Casualty  Co.,  63  Mlac.  226, 
118  NTS  491;  Stinde  v.  Goodrich,  3 
Redf.   Surr.    87. 

Pa. — OUIesple's    Est.    24    Pa.    Dlst. 

376,  42  Pa.  Co.  475;  Clymer's  Eat..  16 
WklyNC  36. 

Tex. — Cook  V.  Caswell,  81  Tex.  678, 
17  SW  885;  Fitzgerald  v.  Ayres,  (Civ. 
A.)  179  SW  289,  294  [cit  (Jycl:  Hil- 
derbrandt    v.    Ames,    27    Tex.    Civ.   A. 

377,  66  SW  128. 

[a]  Knrdsr^— The  rule  applies 
whether  the  common  disaster  was 
an  accident  or  the  murder  of  several 
persona  at  practically  the  aame  time. 
Wall  V.  Pfanschmldt.  265  III.  180,  106 
NE  786,  LRA1915C  328,  AnnCa8l916A 
674. 

88.  v.  a. — ^Robinson  v.  Galller,  20 
F.   Cas.   No.   11,961,   2  Woods  178. 

D.  C. — Faul  v.  Hullck,  18  App. 
9  [rev  on  other  grounds  187  U.  S. 
401,   23   SCt   184,   47  L.   ed.    233]. 

Me. — Johnson  v.  Merlthew,  80  Me. 
Ill,  IS  A  132,  9  AmSR  162. 

Mass. — ^Fuller  v.  Llnzee,  136  Mass. 
468. 

Mo. — ^Aley  v.  Missouri  Pac.  R.  Co., 
211  Mo.  460,  111  SW  102;  U.  S.  Cas- 
ualty Co.  V.  Kacer,  169  Mo.  801,  69 
SW  370,  92  AmSR  641. 

N.  T. — St.  John  V.  Andrews  Inst, 
for  Girls.  191  N.  T.  264,  83  NE  981 
[mod  117  App.  Dlv.  698.  102  NTS  808, 


and  app  dism  214  U.  S.  19,  29  SCt 
601,  23  L.  ed.  892];  Newell  v.  Nlchola, 
76  N.  T.  78.  31  AmR  424:  McGowln  v. 
Menken.  177  App.  Dlv.  841,  164  NTS 
963  [aS  223  N.  T,  609];  Matter  Ot 
Lott.  66  Misc.  422,  121  NTS  1102; 
Dunn  V.  New  Amsterdam  Casualty 
Co.,  63  Misc.  225,  118  NTS  491;  Mat- 
ter of  Gerties,  50  Misc.  88.  100  NTS 
440  [rev  on  other  grounds  118  App. 
Div.  440,  104  NTS  147]. 

Pa. — Gillespie's  Est.,  24  Pa.  Dlst. 
876,  42  Pa.  CJo.  476. 

S.  C— -Pell  V.  Ball,  16  S.  C  Bq. 
99. 

[a]  znostrattoau — Where  a  wife's 
Interest  in  an  insurance  policy  on  a 
husband's  life  depended  on  her  sur- 
vivorship and  they  perished  in  a 
common  disaster,  the  burden  of  prov- 
ing her  Burvivorahlp  was  on  the  par- 
ty claiming  under  her.'  GUIesple'a 
Eat.,  24  Pa.  Dlst.  376,  42  Pa.  Co.  476. 

84.    See  cases  supra  notes  82,  83. 

8B.  U.  S. — Robinson  v.  Oallier, 
20  F.  Cas.  No.  11.961,  2  Woods  178. 

Fla. — Smith  V.  Croom,  7  Fla.  81. 

Me. — Johnson  v.  Merlthew,  80  Me. 
Ill,  13  A  132.  9  AmSR  162. 

Md. — Cowman  v.  Rogers,  73  Md. 
403,  21  A  64,  10  LRA  6S0. 

Mo. — Supreme  Council  R.  A.  v.  Ka- 
cer, 96  Mo.  A.  93.  69  SW  671. 

N.  T.— Matter  of  Fowles,  222  N,  Y. 
222,  118  NE  611  [rev  176  App.  Dlv.  637. 
163  NTS  873  (rev  95  Misc.  48,  168 
NTS  356)];  Newell  v.  Nlchola,  75  N.  T. 
78,  31  AmR  424;  Dunn  v.  New  Am- 
sterdam Casualty  Co.,  141  App.  Div. 
478,  126  NTS  229  [aff  67  Misc.  109, 
121  NTS  636];  Matter  of  Matthews, 
75  Misc.  449,  136  NTS  636;  Matter  of 
Qerdes,  50  Misc.  88,  100  NTS  440 
[rev  on  other  grounds  119  App.  Dlv. 
440,  104  NTS  147];  Moehrlng  v. 
Mitchell,  1  Barb.  C!h.  264  [aS  How. 
A.  Cas.  502,  4  HowPr  2921. 

Pa. — Gillespie's   Est.,   24  Pa.   Dlat. 

376,  42  Pa.  Co.  475. 

Tex. — Males  v.  Sovereign  Camp  W. 
W.,  30  Tex.  Civ.  A.  184,  70  SW  108; 
Hllderbrandt  v.  Ames,  27  Tex.  Civ.  A. 

377.  66  SW  128. 

Eng. — In  re  Johnson,  78  L.  T.  Rep. 
N.    S.    86. 

86.  U.  S. — Robinson  v.  Galller,  20 
F.  CSia.  No.  11,951,  2  Woods  178. 

Me. — Johnson  v.  Merlthew,  80  Me. 
Ill,  13  A  132.  9  AmSR  162. 

Md. — Ci>wraan  v.  Rogers,  73  Md. 
403,  21  A  64,   10  LRA  650. 

N.  T.— Matter  of  Fowles,  222  N.  T. 
222,  118  NE  611  [rev  76  App.  Dlv. 
637,  163  NTS  873  (rev  95  Misc.  48, 
168  NTS  466)1;  Newell  v.  Nichols,  75 
N.  T.  78.  31  AmR  424;  Dunn  v.  New 
Amsterdam  Clasualty  Co.,  141  App. 
Div.  478.  126  NTS  229  [aff  67  Misc. 
109,  121  NTS  688];  .Matter  of  Herr- 
mann, 75  Misc.  599,  136  NTS  944  [aff 
165  App.  Div.  923  mem,  140  NTS  743]. 

Tex. — Fitzgerald  v.  Ayres,  (Civ.  A.) 
179  SW  289;  Hllderbrandt  v.  Ames, 
27  Tex.  Civ.  A.  377,  66  SW  128. 

87.  Colo. — Kansas  Pac,  R.  Co.  v. 
Miller,  2  Colo.  442. 
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have  perished  in  a  common  disaster,  and  there 
is  no  evidence  as  to  which  died  first,  the  courts  will 
dispose  of  property  rights  as  though  death  occurred 
at  the  same  time,^^  and  hence  the  practical  conse- 
quence is  nearly  the  same  as  if  the  law  presumed  all 
to  have  perished  at  the  same  moment.**  As  to  sur- 
vivorship between  persons  who  have  disappeared  but 
were  not  lost  in  a  common  disaster,  where  both  have 
been  absent  a  sufficient  time  to  raise  a  presumption 
of  death,  no  presumption  of  survivorship  arises  from 
the  fact  that  one  was  heard  from  after  the  disap- 
pearance of  the  other,  where  at  such  time  the  other 
had  not  been  absent  a  sufQcient  time  to  raise  a  pre- 
sumption of  his  death.'" 

The  civil  law  indulged  in  various  presumptions  as 
to  the  survivorship  between  persons  who  perished  in 
the  same  disaster,  based  upon  the  age,  sex,  and  physi- 
cal strength  of  the  individuals,  and  th«  assumption 
that  the  stronger  would  survive  the  -^eaker."^  But 
the  presumption  of  the  civil  law  in  respect  of  sur- 


vivorship extended  o;iily  to  parents  and  children  and 
was  founded  on  public  policy,  designed  to  kfeep  in- 
heritance' in  a  fixed  line  of  devolution  ;*'  as  between 
other  persons,  proof  of  survivorship  was  required  as 
at  common  law." 

The  French  law  made  distinction  between  the 
sexes,  presuming  in  the  absence  of  any  evidence  that 
the  male  survived  the  female.** 

[i  33X  2.  Evidence— a.  In  OeneraL  Where 
there  is  no  direct  evidence  as  to  which  of  two  per- 
sons survived  a  common  disasterf  circumstantial 
evidence,  including  such  gfeneral  considerations  as 
age,  health,  nature  of  injuries,  etc.,  may  be  con- 
sidered,*^ especially  where  expert  opinion  has  been 
given  that  consideration  of  thea^  matters  is  material 
in  determining  the  survivorship.**  Inference  from 
such  circumstantial  evidence  is  not  the  same  thing 
as  a  presumption  in  the  absence  of  all  evidence." 
But  where  there  is  any  evidence  as  to  the  survivor- 
ship between  two  pelvons  who  perished  in  a  common 


111.— Balder  v.  Mlddeke,  92  111.  A. 
227. 

Mass.^— Coye  v.  Leach,  8  Mete  871, 
41  AmD  518. 

Pa. — Gillespie's  Est.,  24  Pa.  Dlst 
.376.  42  Pa.  Co.  475. 

Eng. — In  re  Selwyn,  S  Hagg.  Bccl. 
748;  Taylor  v.  Dlplock,  2  Philltm.  261. 

88.  U.  S. — Young  Women's  Chris- 
tian Home  V.  French,  187  U.  S.  401, 
23  set  184,  47  L.  ed.  233  [rev  18  App. 
(D.  C.)  9]. 

111. — Mlddeke  v.  Balder,  198  111.  590, 
«4  NE  1002,  92  AmSR  284,  69  L.RA 
653  [air  93  III.  A.  625]. 

Kan. — Russell  v.  Hallett,  23  Kan. 
276. 

Me. — Johnson  v.  Merlthew,  80  Me. 
Ill,  13  A  132,  6  AmSR  162. 

Mo. — Supreme  Council  R.  A.  v. 
Kacer.  96  Mo.  A.  93.  69  SW  671. 

N.  Y. — St  John  V.  Andrews  Inst- 
for  Girls.  191  N.  T.  254.  83  NB  981, 
14  AnnCas  708  [mod  117  App.  Dlv. 
698,  102  NTS  808,  and  app  dism  214 
U.  S.  19.  29  set  601.  23  L.  ed.  892]; 
Newell  V.  Nichols,  75  N.  T.  78,  31 
AmR  424;  Dunn  v.  New  Amsterdam 
Casualty  Co..  141  App.  Dlv.  478,  126 
NTS  229:  Matter  of  Mclnnes,  119 
App.  Dlv.  440,  104  NTS  147;  Matter 
of  Hammer,  101  Misc.  351,  168  NTS 
688;  Matter  of  L.ott,  65  Misc.  422,  121 
NTS   1102. 

Pa. — Gillespie's  Eat,  24  Pa.  Dlst. 
376,    42   Pa.  Co.   475. 

R.  1.— In  re  Wllbor,  20  R.  I.  126, 
37  A  634,  78  AmSR  842,  51  LRA 
863. 

Tenn.-^Walton  v.  Burchel,  121 
Tenn.  715,  121  SW  391,  130  AmSR 
788. 

Tex. — ^Fltsgerald  v.  Ayres,  (Civ.  A.) 
179  SW  289,  294   [quot  Cyc]. 

Newfound!. — Re  Doherty,  6  New- 
found!. 515.  / 

Eng. — Underwood  v.  Wing,  19 
Beav.  459,  52  Reprint  428,  4  DeG.  M. 
&  Q.  633,  53  BngCh-  496,  43  Reprint 
655. 

See  also  generally  Descent  and 
Distribution   [14  Cyc  20]. 

"The  law  is  settled  that  if  two  or 
more  persons  are  lost  In  the  same 
catastrophe  and  the  owneri^hip  of 
property  is  afterwards  drawn  Into 
litigation  by  contesting  parties,  each 
claiming  to  derive  his  right  from  one 
of  the  deceased' persons  as  being  the 
actual  owner  of  the  property  wh$n 
he  died,  and  the  question  of  which 
of  those  deceased  owned  it  at  his 
death  turns  on  which  si/rvived 
longest,  and  there  is  no  proof  on  that 
Bubject,  the  right  of  the  property  will 
be  adjudged  as  it  would  be  If  it  were 
known  that  bdth  died  at  the  same 
instant."  Supreme  Council  R.  A. 
V.  Kacer,  96  Mo.  A.  93,  101.  69  SW 
671. 

[a]  S««soa  for  rnl*. — "It  Is  not 
impossible  for  two  persons  to  die  at 


the  same  time,  and  when  exposed  to 
the  same  peril  under  lilce  circum- 
stances, it  Is  not  as  a  question  of 
probability  very  unlikely  to  happen. 
At  most  ihe  differenoe  can  only  be  a 
few  brief  seconds.  The  scene  passes  at 
once  beyond  the  vision  of  human 
penetration,  and  It  Is  as  unbecoming 
as  it  Is  idle  for  Judicial  tribunals  to 
speculate  or  guess  whether  during 
the  momentary  life  struggle  one  or 
the  other  may  not  have  ceased  to 
gasp  first,  especially  when  the  trans- 
mission of  title  to  property  depends 
upon  it,  and  hence  in  the  absence 
of  other  evidence  the  fact  Is  assumed 
to  be  unascertainable,  and  property 
rights  are  disposed  of  as  If  death 
occurred  at  the  same  time.  This 
is  done  not  because  the  fact  is 
proved,  or  that  there  is  any  presump- 
tion to  that  effect,  but  because  there 
is  no  evidence,  and  no  presumption  to 
the  contrary."  Newell  v.  Nichols, 
75  N.  Y.  78,  89,  31  AmR  424. 

89.     Mlddeke  v.  Balder,  198  111.  590, 

697,    64    NE    1002,    92    AmSR    284,    69 

LRA  653    [afr  98  111.  A.   B25];  Balder 

v.   Mlddeke.  92  111.  A.  227;  Russell  v. 

I  Hallett,   23   Kan.   276.   278;    Newell    v. 

i  Nichols,   75  N.  Y.  78,   31  AmR  424. 

"In  the  absence  of  other  evidence, 
the  fact  as  to  who  was  the  survivor, 
where  several  persons  perish  in  the 
same  catastrophe,  la  assumed  to  be 
unascertainable,  and  property  rights 
are  disposed  of  as  If  death  occurred 
to  all  at  the  same  time.  While, 
therefore.  It  la  correct  to  say  the 
law  makes  no  presumption  on  the 
subject,  the  practical  consequence  is 
nearly  the  same  as  If  the  law  pre- 
sumed all  to  have  perished  at  the 
same  moment."  Russell  v.  Hallett, 
supra  [quot  with  appr  Mlddeke  v. 
Balder,    supra]. 

te.  Schaub  v.  eriffln,  84  Md.  557, 
36  A  443. 

91.  Fla. — Smith  V.  Croom,  7  Fla. 
81. 

Md. — Cowman  v.  Rogers,  73  Md. 
403.    21   A   64,    10   LRA   550. 

Mass. — Coye  v.  Leach,  8  Mete  871, 
41  AmD  518. 

N.  T.— Newell  v.  Nichols,  76  N.  T. 
78,  31  AmR  424;  Dunn  v.  Amsterdam 
Casualty  Co.,  67  Misc.  109,  121  NTS 
686. 

Tex. — Males  V,  Sovereign  Camp  W. 
W..  30  Tex.  Civ.  A.  184,  70  SW  108. 

[a]  By  tlia  Boman  law,  if  a  fa- 
ther and  son  perished  together  in 
the  same  shipwreck  or  battle,  and  the 
son  was  under  the  age  of  puberty, 
it  was  presumed  that  he  died  Urst; 
but  if  above  that  age.,  that  he  was 
the  survivor,  upon  the  principle  that 
in  the  former  case  the  elder  is  gen- 
erally the  more  robust,  and  in  the 
latter  the  younger.  Cowman  v.  Rog- 
er.s.  73  Md.  403,  21  A  64,  10  LRA  650. 

93.     Matter  of  Herrmann,  75  Misc. 


699,  136  NTS  944   [aft  166  App.  Dlv. 
923   mem,    140   NTS   743].  « 

93.  Matter  of  Herrmann,  75  Miac 
599.  602,  136  NTS  944  [alt  155  App. 
Dlv.  933  mem,  140  NTS  743]  (where 
Fowler,  S.,  said:  "In  the  Instances 
of  the  survivorship  of  those  who 
were  not  parents  and  children, 
where  the  rights  of  one  depended  on 
the  prior  death  of  another,  as  In  the 
case  of  inheritance  or  legacy,  such 
rights  could  not  under  the  civil  lav 
be  availed  of  without  actual  proof 
of  a  prior  death  of  a  party  against 
whom   the  succession  was  claimed"). 

94.  Balder  v.  Mlddeke,  92  111.  A. 
227. 

[a]  The  Code  Vapoltoa  had  re- 
gard to  the  ages  of  fifteen  and  sixty, 
presuming  that  of  those  under  the 
former  age  the  eldest  survived,  and 
that  of  those  above  the  latter  age, 
the  youngest  survived,  and  if  the 
parties  were  between  those  ages  but 
of  different  sexes,  the  male  was  pre- 
sumed to  have  survived,  while  If  they 
were  of  the  same  sex.  the  presump- 
tion was  In  favor  of  the  survivor- 
ship of  the  younger.  Cowman  r. 
Rogers,  73  Md.  403,  21  A  64,  10  LRA 
550. 

96,  Smith  v.  Croom,  7  Fla.  81: 
Coye  v.  Leach,  8  Mete.  (Mass.)  371. 
41  AmD  518;  Matter  of  Herrmann. 
75  Misc.  599,  136  NTS  944  laff  155 
App.  Dlv.  923  mem,  140  NTS  743]; 
Fell  V.  Ball.  15  S.  C.  Eq.  99.  See 
also  Moehring  v.  Mitchell,  1  Barb. 
Ch.  (N.  T.)  264  [aff  How.  A.  Cas.  502. 
4  HowPr  292]  (where  the  court  held 
that,  where  a  husband,  wife,  and 
daughter  perished  at  aea  by  the  aame 
disaster,  and  there  was  no  evidence 
as  to  who  was  the  survivor,  there 
was  no  presumption  of  law  that  the 
daughter  survived  the  mother,  but 
expressed  the  opinion,  although  it 
did  not  decide,  that  it  would  be  pre- 
sumed that  the  husband  survived  his 
wife). 

[a]  wiiM*  th«  oalunlty  ooaalati 
of  a  ■arlea  of  nooaaBlvs  avaata  sep- 
arated from  each  other  in  point  of 
time  and  character,  and  each  likely 
to  produce  death  upon  the  several 
victims  according  to  the  degree  of 
exposure  to  it,  the  difference  of  age, 
sex,  and  physical  strength  becomes 
a  matter  of  evidence  and  may  be 
considered.  Smith  v.  Croom,  7  Fla. 
81. 

[b]  Aa  lafaat  of  tandar  yaata 
may  be  preaurtied  to  have  been  sur- 
vived by  a  person  of  middle  age  and 
in  the  full  vigor  of  life,  where  both 
perish  in  n  shipwreck.  Coye  v.  Leach, 
8  Mete.  (Mass.)  371,  41  AmD  518. 

9e.  Rob.ion  V.  Lyford,  228  Mass. 
318.   117    NB   621. 

97.  Hatter  of  Herrmann,  75  Misc. 
599,  136  NTS  944  [aff  166  App.  Div 
923  mem.    140   NTS   743]. 


For  latar  caaaa,  davalopmeata  and  ohucaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  ntunbar. 


§§  33-36r 


DEATH 


[17  C.  J.]     U&l 


disaster,  it  must  govern  in  the  decision  of  the  fact.** 
[$34]  b.  Recital  in  Order  of  Probate  Gmat. 
A  recital  in  the  order  of  a  probate  court  appointing 
an  administrator  that  the  intestate  is  the  "surviv- 
ing wife"  of  her  husband  raises  no  presiunption  of 
survivorship  of  the  wife,  where  both  she  and  her 
husband  perished  in  a  common  disaster.** 


[$  35]  c.  Opinion  Evidence.  Opinion  evidence 
is  not  admissible  upon  the  question  of  survivorship 
among  persons  who  perish  in  the  same  calamity,^ , 
and  this  is  true  although  by  statute  survivorship  is 
presumed  from  certain  probabilities  resulting  from 
strength,  age,  etc.^ 


m.    ACTIONS  FOB  OAUSma  DEATH 


[$  36]  A.  Bight  of  Action— 1.  At  Common 
Law.  At  common  law,  in  conformance  with  the 
maxim,  Actio  personalia  moritur  cum  persona,  no 


S8.  In  re  Loucks,  160  Cal.  551,  117 
P  673.  AnnCasl913A  S6S;  Matter  of 
Mclnnen.  119  App.  Dlv.  440,  104  NTS 
147;  Farrelly  v.  Emigrant  Industrial 
Sav.  Bank,  92  App.  Div.  629,  87  NtS 
54;  Matter  of  Herrmann,  75  Mlaa 
599,  136  NTS  944  [aff  155  App.  Div. 
923  mem,  140  NTS  743];  Pell  v.  Ball, 
15   S.  C.  Eq.  99. 

"Where  there  is  any  evidence 
whatever,  even'  though  it  be  but  a 
shadow,  It  must  govern  in  the  deci- 
sion of  the  fact."  Pell  v.  Ball,  16 
S.  C.  Ekl.  99,  103. 

[a]  Bnle  applied. — (1)  A  husband 
and  his  wife  went  into  a  certain  tim- 
ber between  eleven  and  twelve  A.  M., 
the  husband  carrying  a  rifle,  and 
shortly  thereafter  two  reports  were 
heard.  Their  bodies  were  found 
about  six  P.  M.,  the  wife  shot 
through  the  body  from  behind,  while 
the  husband  was  In  a  squatting  po- 
sition, with  his  rifle  across  his  knees, 
and  the  top  of  his  head  blown  off.  It 
was  conceded  that  the  husband  had 
shot  the  wife,  either  accidentally  or 
intentionally,  and  then  committed 
suicide.  The  evening  was  rainy,  and 
was  nearly  freezing.  Two  heirs  of 
the  wife  and  another  witness  testi- 
fied that  the  body  of  the  wife  was 
warm  at  six  o'clock,  and  that  there 
were  leaves  and  grass  In  her  hands, 
as  if  she  had  struggled  in  dying.  One 
witness  forthe  heirs  of  the  husband 
testified  that  he  reached  the  bodies 
at  eight  P.  M.,  and  that  they  were 
both  cold  and  stitC,  and  there  were 
no  signs  of  a  struggle.  It  was  held 
t'hat  the  evidence  was  sufficient  to 
show  that  the  wife  survived  the  hus- 
band, and  his  property  descended  to 
her.  Broome  v.  Duncan,  (Miss.)  29 
S  394.  (2)  Testator  deviseS  land  to 
his  son  J  for  life,  remainder  to  J's 
three  Infant  children  in  fee.  AH  the 
persons  named  were  burned  to  death 
together.  On  the  night  of  the  Are, 
which  was  very*  cold,  testator  if  he 
followed  his  usual  custom  slept  In  a 
room  in  the  northwest  part  of  the 
house,  J  and  his  wife  and  children 
sleeping  In  another  room  east  of  and 
^  divided  by  a  hall  from  testator's 
room.  Testator  was  eighty-two  years 
old,  and,  in  cold  weather,  a  fire  was 
kept  up  in  an  unsafe  stove  in  his 
room,  and  a  lamp  burned  there  all 
night.  There  was  a  closet  with  a 
curtain  Instead  of  a  door,  in  his  room, 
to  which  he  often  went  In  the  night 
for  medicine,  lighting  a  candle  kept 
there  to  enable  him  to  see.  His  re- 
mains were  found  under  the  ruins  at 
the  closet.  The  only  person  who  es- 
caped from  the  house  stated  that  the 
fire  was  under  the  greatest  headway 
in  testator's  room,  and  a  wind  driv- 
ing it  eastward,  in  which  direction 
partitions  and  doors  would  obstruct 
Its  progress.  The  only  outcry  heard 
by  this  witness  was  J's  voice,  and  he 
saw  no  one  at  all.  It  was  shown 
that  death  would  result  quicker  from 
excessive  heat  than  smoke.  It  was 
held  that  testator  probably  died  be- 
fore any  of  the  others.  Shle's  Est., 
73  Wis.  445.  41  NW  627.  (3) 
tjpon  a  question  of  survivorship.  It 
appeared  that  the  testatrix  and  her 
two  grandchildren,  together  with  the 
father  of  the  latter,  perished  In  the 
disaster  to  the  steamer  Schiller. 
They  were  all  In  the  pavilion  on  the 
deck  after  the  steamer  struck.  The 
testatrix    was     washed    out    of    the 


pavilion,  but  the  evidence  did  not 
disclose  whether  she  was  carried  out 
Into  the  sea  or  to  some  other  i>art  of 
the  deck.  The  children,  with  their 
father,  were  seen  alive  in  the  pa- 
vilion some  ten  or  fifteen  minutes 
after  the  testatrix  was  swept  away. 
Her  dead  body  was  afterward  recov- 
ered, but  the  remains  of  the  children 
were  never  found.  It  was  held  that 
the  evidence  of  survivorship  of  the 
grandchildren  was  insufflcient.  In  re 
Ridgway,  4  Redf.  Surr.  (N.  T.)  226. 
But  see  Stlnde  v.  Ridgway,  55  How 
Pr  (N.  T.)  301  (where  it  was  held 
that  the  same  evidence  would  sustain 
a  finding  that  the  testatrix  died  first). 
(4)  Where  a  husband  and  wife  had 
perished  In  a  shipwreck,  the  wife 
must  be  held  to  have  survived  where 
there  was  evidence  that  she  was  seen 
and  was  heard  to  call  loudly  for  her 
husband  Immediately  after  the  dis- 
aster and  that  he  was  not  heard  to 
answer,  nor  was  he  heard  or  seen  at 
any  time  after  the  explosion  which 
caused  the  shipwreck.     Pell  v.  Ball, 

15  B.  C.  Eq.  99.  (5)  Evidence  held 
sufllclent  to  show  survivorship.  St. 
John  V.  Andrews  Inst,  for  Girls,  117 
App.  Dlv.  698,  102  NTS  808  [mod 
on  other  grounds,  191  N.  T.  254,  83 
NE  981,  10  AnnCas  708  (app  dlsm  214 
U.  >S.  19,  29  set  601,  53  L.  ed.  892)]. 

99.  Sanders  v.  Slmcich,  65  Cal.  SO, 
2    P    741. 

1.  Hollister  V.  Cordero,  76  Cal. 
649,  18  P  855  (where  the  verdict  of  a 
coroner's  Jury  was  held  not  to  be 
admissible  on  the  question  of  sur- 
vivorship of  a  husband  and  wife  who 
were  murdered  at  the  same  time,  it 
being  a  mere  matter  of  opinion).  See 
also  supra  I   33. 

a.  Hollister  v.  Cordero,  76  CaL 
649,   18  P  855. 

3.  U.  S. — St.  Liouls,  etc.,  R.  Co.  v. 
Craft,  237  U.  S.  648,  85  SCt  704,  69 
L.  ed.  1160;  Michigan  Cent.  R.  Co. 
v.  Vreeland,  227  U.  S.  69,  33  SCt  192, 
57  L.  ed.  417,  AnnC:asl914C  176; 
Stewart  v.  Baltimore,  etc.,  R.  Co., 
168  U.  S.  446,  18  SCt  105,  42  L..  ed. 
537;  The  Corsair,  146  U.  S.  335,  12 
SCt  949,  36  L.  ed.  727:  Mobile  L. 
Ins.  Co.  V.  Brame,  95  U.  S.  754,  24 
L.  ed.  580;  De  Biasl  v.  Mormandy 
Water  Co.,  228  Fed.  234;  Meese  v. 
Northern  Pac.  R.  Co.,  206  Fed.  222, 
225  [clt  Cyc];  Pulom  v.  Jacob  Dold 
Packing  Co.,  182  Fed.  356;  General 
Poy,  176  Fed.  590;  Swift  v.  Johnson, 
138  Fed.  867,  71  CCA  619.  1  LRANS 
1161;  Bowen  v.  Illinois  Cent.  R.  Co., 
136.  Fed.  306,  69  CCA  444,  70  LRA 
915;  International  Nav.  Co.  v.  Llnd- 
strom,  123  Fed.  476,  60  CCA  649  [cer- 
tiorari den  193  U.  S.  669  mem.  24 
SCt  852  mem,  48  L.  ed.  840];  Flor- 
ida Cent.,  etc.,  R.  Co.  v.  Sullivan,  120 
Fed.  799,  67  CCA  167,  61  LRA  410; 
Peers  v.  Nevada  Power,  etc..  Co., 
119  Fed."  400;  The  Schooner  Robert 
Lewers  Co.  v.  Kekauoha,  114  Fed. 
849,  52  CCA  483;  Sanders  v.  Louis- 
ville, etc.,  R.  Co.,  Ill  Fed.  708,  49 
CCA  565;  Stern  v.  La  Compafcnie 
Generale  Transatlantlque,  110  Fed. 
996;  Thompson  v.  Chicago,  etc.,  R. 
Co.,  104  Fed.  845;  Louisville,  etc..  R. 
Co.  v.  Lansford.  102  Fed.  62.  42  CCA 
160;  Van  "Doren  v.  Pennsylvania  R. 
Co.,  93  Fed.  260.  115  CCA  282;  Davl- 
dow  V.  Pennsylvania  R.  Co.,  85  Fed. 
943;  Mats  v.  Chicasro,  etc..  R.  Co., 
85    Fed.    180;    The    E.    B.    Ward,    Jr., 

16  Fed.   255,   4   Woods   146;   Sullivan 


action  will  lie  to  recover  damages  for  the  wrongful 

death  of  a  human  being,*  and  although  the  rule  has 

been  criticized  as  being  technical  and  without  the 

v.  Union  Pac.  R.  Co.,  2  Fed.  447; 
Sullivan  v.  Union  Pac.  R.  Co.,  23 
Fed.  Cas.  No.   13,599.   3  Dill.   334. 

Ala. — Kennedy  v.  Davis,  171  Ala. 
609.  66  8  104,  AnnCasl913B  225; 
White  V.  Ward,  157  Ala.  346,  47  S 
166,  18  LRANS  668;  Kahl  v.  Mem- 
phis, etc.,  R.  Co.,  95  Ala.  837,  10 
S  661. 

Ark. — ^Anthony  v.  St.  Louis,  etc., 
R.  Co.,  108  Ark.  219,  157  8W  394; 
Earnest  v.  St.  Louis,  etc.,  R.  Co., 
87  Ark.    65.    112    SW  141. 

Cal.— Clark  v.  Goodwin,  170  Cal. 
527.  150  P  357,  LRA1916A  1142;  Mc- 
Laughlin V.  United  R.  Co.,  169  Cal. 
494,  147  P  149,  LRA1916B  1205,  Ann 
Casl916D  337;  Bond  v.  United  R.  Co., 
159  Cal.  270,  113  P  366,  48  LRANS 
687,  AnnCasl912C  50;  Webster  v. 
Norwegiau  Min.  Co.,  137  Cal.  399,  70 
P  276,  92  AmSH  181;  Burk  V.  Areata, 
etc.,  R.  Co.,  125  Cal.  364,  57  P  1065, 
73  AmSR  52;  Kramer  v.  San  Fran- 
cisco Market  St.  R.  Co.,  26  Cal.  434; 
Slaughter  v.  Qoldberg,  26  Cal.  A.  318, 
147  P  90. 

Colo. — Denver,  etc.,  R.  Co.  v.  Wil- 
son, 62  Colo.  492,  163  P  867;  Den- 
ver, etc.,  R.  Co.  V.  Spencer,  27  Colo. 
313.  61  P  606,  61  LRA  121;  Hindry 
V.  Holt,  24  Colo.  464,  51  P  1002,  65 
AmSH  235,   39  LRA  351. 

Conn. — Broughel  v.  Southern  New 
England  Tel.  Co.,  72  Conn.  617,  46 
A  435,  49  LRA  404;  Qoodsell  v. 
Hartford,  etc..  R.  Co.,  33  Conn.  51; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Now 
Tork,  etc,  R.  Co..  25  Conn.  266,  65 
AmD  671  [ovcrr  Cross  v.  Guthery,  2 
Root   (Conn.)   90,   1  AmD  61]. 

Del. — Perry  v.  Philadelphia,  etc., 
R.  Co.,  24  Del.  899,  77  A  725;  Ssyman- 
ski  v.  Blumenthal,  19  Del.  668,  52  A 
347. 

D.  C— U.  S.  Electric  Lighting  Co. 
v.   Sullivan,    22   App.   115. 

Fla. — Flanders  v.  Georgia  South- 
ern, etc.,  R.  Co.,  68  Fla.  479,  67  S 
68;  Jacksonville  Electric  Co.  v.  Bow- 
den,  54  Fla.  461,  45  S  755,  15  LRANS 
451;  Louisville,  etc.,  R.  (To.  v.  Jones, 
45  Fla.  407,  34  S  246;  Florida  Cent., 
etc.,  R.  Co.  V.  Foxworth,  41  Fla.  1,  26 
S  338,  79  AmSR  149. 

Qa. — Robinson  v.  Georgia  R.,  etc.. 
Co.,  117  Qa.  168,  43  SE  452,  97  AmSR 
166,  60  LRA  656:  Western,  etc.,  R. 
Co.  V.  Bass,  104  Ga.  390,  30  SE  874; 
Southern  Bell  Tel.,  etc.,  Co.  v.  Caa- 
sin.  Ill  Ga.  575,  36  SE  881,  50  LRA 
694;  Allen  v.  Atlanta  St.  R.  Co..  64 
Ga.  603;  Georgia  R.,  etc.,  Co.  v. 
Wynn,  42  Ga.  333;  Western,  etc,  R, 
Co.  v.  Strong,  63  Oa.  461;  Womack 
v.  Central  R,  etc.,  Co.,  80  Ga.  132, 
5  SE  63;  Shields  v.  Tonge.  16  Qa. 
349,    60   AmD    698. 

111. — Dougherty  v.  American  Mc- 
Kenna  Process  Co.,  266  111.  369,  99 
NE  619,  LRA1916F  956,  AnnCasl913 
D  568;  Crane  v.  Chicago,  etc.,  R. 
Co.,  233  III.  259,  84  NE  222;  Foster 
v.  St.  Luke^  Hospital,  191  111.  94, 
60  NE  803;  Wilcox  v.  International 
Harvester  Co.,  198  111.  A.  S3;  Kra- 
kowskl  v.  R.  Co..  167  111.  A.  469; 
Mattoon  Gas  Light,  etc.,  Co.  v.  Do- 
lan,  105  111.  A.  I;  Wetherell  «.  Chi- 
cago CJty  R.-  Co.,.  104  III.  A.  357; 
Merrihew  v.  Chicago  City  R.  Co.,  92 
111.  A.  346;  Chicago,  etc.,  R.  Co.  v. 
^chroeder,    18    111.    A.    828. 

Ind.  —  Prlnceston  Min.  Co.  v. 
Lawrence.  176  Ind.  469,  95  NE  423, 
96  NE  387  (no  action  unless  author- 
ized by  express  statute);  Wabash  R. 
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Co.  T.  Haasett.  170  Ind.  370,  882, 
8S  NB  706  [cit  Cyc];  Jackson  v, 
Pittsburgh,  etc.,  R.  Co.,  140  Ind.  241, 
39  NK  <63.  49  AmSR  192;  Stewart 
V.  Terra  Haute,  etc.,  R.  Co.,  103 
Ind.  44,  2  NE  208;  Cincinnati,  etc., 
R.  Co.  V.  Cheater,  57  Ind.  297:  Jef- 
fersonvllle  R.  Co.  v.  Swayne,  26  Ind. 
477;  Indianapolis,  etc.,  R.  Co.  v. 
Keely,  23  Ind.  133:  LonR.  v.  Morri- 
son, 14  Ind.  59B,  77  Aml>  72;  Cleve- 
land, etc.,  R.  Co.  V.  OsKood,  36  Ind. 
A.  34,  73  NB  286;  Cleveland,  etc.,  R. 
Co.  V.  Osgood,  (Ind.  A.)  70  NB  839; 
Duller  V.  Cleveland,  etc.,  R.  Co.,  34 
Ind.  A.  62,  72  NB  .271;  Fabel  v. 
Cleveland,  etc.,  R.  Co.,  30  Ind.  A. 
268,  69  NB  929;  DuEan  v.  Myers,  30 
Ind.  A.  227,  66  NE  1046,  96  AmSR 
841:  Citizens'  St.  R.  Co.  v.  Cooper, 
22  Ind.  A.  469,  63  NE  1092,  72  AmSR 
319;  Dlebold  v.  Sharpe,  19'  Ind.  A. 
474,  49  NB  837. 

Iowa. — Lane  v.  Stelniger,  174  Iowa 
317,166  NW  376;Seney  v.  Chtcafo,  etc., 
R.  Co.,  126  Iowa  290,  101  NW  76;  Ro- 
mano V.  Capital  City  Brick,  etc.,  Co.,. 
126  Iowa  691,  101  NW  437,  106  AmSR 
326,  2  AnnCas  678:  Major  V.  Burling- 
ton, etc.,  R.  Co.,  116  Iowa  309,  88  NW 
816;  Sachs  v.  Sioux  City,  109  Iowa 
224.   80   NW   386. 

Kan. — Siegrlst  v.  AtchijBon,  etc., 
R.  Co.,  91  iSin.  260,  137  P  976:  Rod- 
man V.  Ulasourl  ,Pac.  R.  Co.,  66  Kan. 
C4e,  70  P  642.  6b  LRA  704;  Bureka 
V.  Merrifleld.  63  Kan.  794,  37  F  113. 

Ky. — Smith  v.  National  Cpal,  etc, 
Co..  186  Ky.  671,  117  8W  280;  Greg- 
ory v.  Illinois  Cent  R.  Co.,  80  SW 
796,  26  KyL  76;  L.ewis  v.  Taylor 
Coal  Co..  112  Ky.  846,  66  BW  1044. 
28  KyL  2218,  67  LRA  447;  Harris 
V.  Kentucky  Timber,  etc..  Co.,  43  3W 
462,  46  SW  94.  19  KyL  1731;  Illi- 
nois Cent.  R.  Co.  ▼.  Josey,  110  Ky. 
342,  61  SW  703,  22  Kyi.  1796,  96 
AmSR  466,  64  LRA  78;  Wise  v. 
Covington,  etc.,  St.  R.  Co.,  91  Ky. 
687,  16  SW  861,  13  KyL  110;  Win- 
negar  v.  Central  Pass.  R.  Co.,  86  Ky. 
647,  4  SW  237,  9  KyL  166;  O'Don- 
oghue  v.  Akin,  2  Duv.  478;  Eden  v. 
Lexington,  etc.,  R.  Co.,  14  B.  Mon. 
204;  Casey  v.  Louisville,  etc.,  R.  Co., 
18    Ky.    Op.    1071.  „.  ^  ^ 

La. — ^Van  Amburg  v.  Vlcksburg, 
etc.,  R.  Co.,  37  La.  Ann.  660,  66  Amu 
617;  Hubgh  v.  New  Orleans,  etc,  R. 
Co.,  6  La.  Ann.  495,  54  AmD  565. 

Me. — Bligh  V.  Biddeford,  etc,  B. 
Co.,  94  Me.  499,  48  A  112;  McKay  v. 
New  England  iDredglng  Co.,  92  Me. 
464,  43  A  29:  State  v.  Grand  Trunk 
R.  Co.,  58  Me.  176,  4  AmR  268; 
Lyoifa   V.   Woodward,    49   Me.    29. 

Md. — Stewart  v.  United  Electric 
Light,  etc.,  Co.,  104  Md.  332,  66  A 
49,   118  AmSR  410,  8  LRANS  384. 

Mass. — O'Donnell  v.  North  Attle- 
borough,  212  Mass.  243,  98  NB  1084 
(no  civil  remedy  except  as  provided 
by  statute);  Sherlag  v.  Kelley,  200 
Mass.  232,  86  NB  298,  128  AmSR 
414,  19  LRA  633:  Smith  v.  Thom- 
son-Houston Electric  Co.,  188  Mass. 
371,  74  NE  664;  Hudson  v.  Lynn, 
etc.,  R.  Co.,  185  Mass.  510,  71  NE  66; 
Palfrey  v.  Portland,  etc.,  R.  Co.,  4 
Allen  55;  Hollenbeck  v.  Berkshire  R. 
Co.,  9  Cush.  478;  Kearney  v.  Boston, 
etc.,  R.  Corp.,  9  Cush.  108;  Carey 
v.  Berkshire  R.  Co.,  1  Cush.  475,  48 
AmD  616.  .        „     ^,^ 

Mich. — Mascltelll  v.  Union  Carbide 
Co.,  161  Mich.  893,  115  NW  721; 
Hyatt  V.  Adams,  16  Mich.   180. 

Minn.— Negaubaner  y.  .Great 
Northern  R.  Co.,  92  Minn.  184.  99  NW 
«20,  104  AmSR  674,  2  AnnCas  160; 
Watson  V.  St.  Paul  City  R.  Co..  70 
Minn.  614.  73  NW  400. 

Miss. — Klrkpatrlck  v.  Perguson- 
Palmer  Co.,  116  Miss.  874.  77  S  803; 
Illinois  Cent.  R.  Co.  v.  Johnson.  77 
Miss.  727.  28  S  753,  51  LRA  837;' 
Amos  V.  Mobile,  «tc.,  R.  Co.,  63  Miss. 
509. 

Mo. — Gilkeson  v.  Missouri  Pac.  R. 
Co.,  222  Mo.  173,  121  SW  138,  24 
LRANS  844,  17  AnnCas  763:  Clark  v 
Kansas  City,  etc.,  R.  Co..  219  Mo.  524, 


118  SW  40;  Behen  v.  St.  Louis  Tran- 
sit Co.,  186  Mo.  430,  85  SW  346; 
Brink  v.  Wabash  R.  Co.,  160  Mo.  87, 
60  SW  1068.  83  AmSR  459,  63>  LRA 
811;  McNamara  v.  Slavens,  76  Mo. 
329;  Crohn  v.  Kansas  City  Home  Tel. 
Co.,  131  Mo.  A.  313.  109  SW  1068; 
Casey  v.  St.  Louis  Transit  Co..  116 
Mo.  A.  236,  91  SW  419. 

Mont. — Maronen  v.  Anaconda  Cop- 
per Mm.  Co.,  48  Mont.  249,  136  P 
968;  Melsner  v.  Northern  Pac.  R. 
Co.,  46  Mont.  162,  127  P  146;  Dillon 
v.  Great  Northern  R.  Co..'  38  Mont. 
485.   100   P  960. 

N.  H. — Dillon  v.  Hudson,  etc.,  R. 
Co.,  73  N.  H.  367,  62  A  93;  Poff  v. 
New  England  Tel.,  etc,  Co.,  72  N.  H. 
164,  65  A  891. 

rf.  J. — McKeering  v.  Pennsylvania 
R.  Co.,  65  N.  J.  L.  67,  46  A  716; 
Cooper  v.  Shore  Electric  Co.,  63  N.  J. 
L.  668,  44  A  633;  Consolidated  Tract. 
Co.  V.  Hone,  60  N.  J.  L.  444,  38  A 
769;  Myers  v.  Holborn,  68  N.  J.  L. 
193,  33  A  389,  66  AmSR  606,  30  LRA 
345;  Grosso  v.  Delaware,  etc.,  R. 
Co.,  60  N.  J.  L.  317,  13  A,  283. 
_  N.  M. — Romero  v.  Atchison,  etc., 
R.  Co.,  11  N.  M.  «79.  72  P  37. 

N.  Y.— Meekln  v.  Brooklyn  Heights 
R.  Co.,  164  N.  Y.  146,  68  NB  60, 
79  AmSR  635.  61  LRA  236;  Lichten- 
stern  v.  Augusta-Alken  R.,  etc., 
Corp.,  165  App.  Div.  270,  150  NYS 
992;  Matter  of  Brennan,  160  App. 
Div.  401,  145  NYS  440;  Cohen  v.  Long 
Island  R.  Co.,  154  App.  Div.  603,  139 
NYS  887;  Duncan  V.  St.  Luke's  Hos- 
plUl,  118  App.  Div.  68,  98  NYS  867 
taa  192  N.  Y.  680.  mem,  85  NE  1109 
meml;  Omaehte  V.  Rosenberg,  83 
App.  Div.  339,  82  NYS  366;  Ohnmacht 
V.  Mt.  Morris  Electric  Light  Co.,  66 
App.  Div.  482,  78  NYS  296:  McGahey 
V.  Nassau  Electric  R.  Co.,  61  App. 
Div.  281,  64  NYS  965  [aft  166  N.  Y. 
617  mem,  69  NB  1126  mem];  Soren- 
sen  V.  Balaban,  11  App.  Div.  164,  42 
NYS  654;  SafTord  v.  Drew,  10  N.  Y. 
Super.  627;  Roche  v.  St.  John's 
Riverside  Hospital,  96  MIsc  289,  160 
NYS  401  [aff  176  App.  Div.  885  mem, 
161  NYS  1143  mem]:  Matter  of  Meng. 
96  Misc  126,  169  NYS  535i;  Larocque 
▼.  Clonhelm.  42  Misc  613,  87  NYS 
626. 

N.  C. — ^Broadnax  v.  Broadnax,  160 
N.  C.  432,  76  SB  216,  42  LRANS 
726;  Bollck  V.  Southern  R.  Co.,  138 
N.  C.  370,  60  SB  689;  Hartneas  v. 
Pharr,  133  N.  C.  566,  45  SB  901,  98 
AmSR  725;  KilHan  v.  Southern  R. 
Co.,  128  N.  C.  261,  38  SB  873;  Brad- 
lay  'V.  Ohio  River,  etc.,  R.  Co.,  122 
N.  C.  972,  SO  SB  8:  Howell  v.  Yancey 
County,  121  N.  C.  362,  28  SB  362. 

N.  D. — Harshman  v.  Northern  Pac. 
R.  Co.,  14  N.  D.  69,  103  NW  412; 
Haug  v.  Great  Northern  R.  Co.,  8 
N.  D.  23,  77  NW  97,  73  AmSR  727, 
42  LRA  664. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Chambers,  73  Oh.  St.  24.  76  NB  91, 
11  LRANS  1012;  Wabash  R.  Co.  v. 
Fox,  64  Oh.  St.  133,  69  NB  888,  83 
AmSR  739;  Helman  v.  Pittsburg, 
etc.,  R.  Co.,  58  Oh.  St.  400,  50  NB 
986,  41  LRA  860;  Baltimore,  etc.,  R. 
Co.  v.  Hottman,  26  Oh.  Clr.  Ct.  140: 
New  York,  etc.,  R.  Co.  v.  Roe,  26 
Oh.  Clr.  Ct..  628;  Lake  Shore,  etc.. 
Southern  R  Co.  v.  Orvls,  12  'Oh. 
Clr.  Ct.  710;  Worley  v.  Cincinnati, 
etc.,  R.  Co.,  1  Handy  481,  12  Oh. 
Dec.  (Reprint)  247;  Alston  v.  Cleve- 
land, etc.,  R.  Co.,  2  Oh.  Clr.  Ct.  46, 
1   Oh.    Cir.    Dec.    363. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Goode,  42  Okl.  784,  142  P  1186,  LRA 
1916B  1141. 

Or. — McFarland  v.  Oregon  Electric 
R.  Co.,  70  Or.  27,  138  P  458,  AnnCas 
1916B  527:  Schleiger  v.  Northern 
Terminal  Co.,  43  Or.  4,  72  P  324; 
Perhara  v.  Portland  Gen.  Electric  Co., 
83  Or,  461,  72  AmSR  730,  40  LRA 
799 

Pa. — ^Ha'ughey  v.  Pittsburg  R.  Co., 
210  Pa.  367,  69  A.  1112;  Edwards  v. 
Oimbel,  202  Pa.  30,  61  A  357;  Usher 
v.  West  Jersey  R.  Co.,  6  Pa.  Co.  109; 


Moe  v.  Smiley,  23  WktyNC  461. 

Porto  Rico. — Borrero  v.  Compania 
Anonyma  de  la  Lus  Blectrica  D< 
Ponce,  1  Porto  Rloo  Fed.  144. 

R.  I. — Myette  v.  Gross,'  18  R.  I. 
729,  30  A  602;  Bradbury  v.  Furlong. 
13  R.  1.  15,  43  AmR  1. 

S.  C. — Pinson  v.  Southern  K.  Co.. 
85  S.  C.  365,  67  SB  464;  Morris  v. 
Spartanburg  R.,  etc.  Co.,  70  s.  C. 
279,  49  SB  854;  In  re  Mayo,  60  S.  C. 
401,  38  SB  634,  64  LRA  660;  Edgar 
v.  Castello,  14  S.  C.  20,  37  AmR 
714. 

8.  D. — Lints  V.  Holy  Terror  Min. 
Co.,  13  S.  D.  489,  83  NW  670. 

Tenn. — Haynes  v.  Walker,  111 
Tenn.  106,  76  SW  902;  Whaley  v. 
Catlett,  103  Tenn.  347,  63  SW  ISl; 
Cbumley  v.  Louisville,  etc.,  R.  (^., 
6  Tenn.  Civ.  A.  737 

•Tex. — Elliott  v.  Brownwood,  106 
Tex;  292,  166  SW  1129;  Farmers', 
etc.,  Nat.  Bank  v.  Hanks,  104  Tex. 
320.  137  SW  1120.  AnnCasl$14B 
868;  Gutlerres  v.  R.  Co..  102  Tex. 
378,  117  SW  426;  Gulf,  etc,  R.  Co. 
V.  Beall,  91  Tex.  310,  42  SW  1051  66 
AmSR  892,  41  LRA  807;  CUy  v. 
Atchison,  etc.,  R.  Co.,  (Civ.  A)  201 
SW  1072;  Slate  v.  Ft.  Worth,  (Civ. 
AJ  193  SW  1143;  Rlshworth  v.  Moss. 
(Civ.  A.)  191  SW  848:  St.  Louis,  etc, 
R.  Co.  V.  Jenkins,  (Civ.  A.)  163  SW 
621;  Black  v.  Texas,  etc,  R.  Ca, 
(Civ.  A.)  161  SW  1077:  Wilson  v. 
Brown,  (Civ.  A.)  164  SW  322;  Klrby 
Lumber  Co.  v.  Owens.  66  Tex.  <}1t. 
A.  370,  120  SW  936;  Ellyaon  v.  Inter- 
national, etc,  R.  Co.,  83  Tex.  Civ.  k. 
1,  76  SW  868;  Parker  v.  Dupree,  28 
Tex.  Civ.  A.  341,  67  8W  185:  Cole 
V.  Parker,  27  Tex.  av.  A.  663,  66  SW 
186. 

Utah. — ^Thorpe  ▼.  Union  Pac  Coal 
Co.,  24  Utah  476,  68  P  146. 

Vt.— Trow  V.  Thomas,  70  Vt  830. 
41  A  652;  Laielle  v.  Newfane,  70 
Vt.  440,  41  A  611;  Sherman  v.  John- 
son, 68  Vt.  40,  2  A  707. 

Va. — Stevenson  v.  W.  M.  Bitten 
Lumber  Co.,  108  Va.  676,  62  SB  351, 
18    LRANS   816. 

Wash; — Whittlesey  v.  Seattle,  H 
Wash.  645,  163  P  183,  LRA1917D 
1084;  Koloff  V.  Chicago,  etc.,  R  Co.. 
71  Wash.  643,  129  P  398;  Johnson  v. 
Seattle  Electric  Co.,  39  Wash.  311. 
81  P  706;  Robinson  v.  Baltimore, 
etc,  MIn.,  etc..  Co.,  26  Wash.  484.  «. 
P  274. 

W.  Vaj — Chafln  ▼.  Norfolk,  etc,  R. 
Co.,  93  SB  822;  Shaw  v.  Charleston. 
57  W.  Va.  433,  60  SB  627,  4  AnnCai 
516. 

Wis. — Qulnn  v.  CHilcago,  etc,  R. 
Co.,  141  Wis.  497,  124  NW  663;  Rob- 
ertson v.  Clhicago  St.,  etc.,  R  Co.. 
122  Wis.  66,  99  I4W  483,  106  AmSR 
925,  66  LRA  919;  Brown  v.  Chicago, 
etc.,  R.  Co.,  102  Wis.  137,  77  NW 
748.  78  NW  771,  44  LRA  579;  Schmidt 
V.  Menasha  Woodenware  Co..  99  Wis. 
300,   74  NW  797. 

Eng. — Admiralty  Comrs.  v.  Steam- 
ship Amerika,  [1917]  A.  C.  38,  Ann 
Casl917B  877;  Osborn  v.  GlUett,  L.  R 
8  Exch.  88;  Baker  v..  Bolton,  1  C:ampb. 
493;  Hlggtns  v.  Butcher.  Yelv.  89,  90 
80  ReprJnt  61. 

Can. — Monaghan  v.  Horn,  7  Can. 
S    C    409 

Al'ta. — McKerral  T.  BMmonton,  5 
Alta.  L.  219. 

Man. — Davidson  v.  Stuart,  14  Man. 
74  [app  dlsm  34  Can^S.  C.  215]^^ 


77. 


-Hawley  v.  Wright,  87  N.  S. 

See  also  Abatement  and  Revival  II 
363,    368. 

[a]  Vhe  reaaoa  (1)  which  led  the 
courts  at  common  law  to  refuse  dam- 
ages to  a  member  of  a  family  for  the 
death  of  the  family  head  or  the  fam- 
ily support  was  because  the  injury 
which  resulted  from  the  death  of  the 
member  of  the  state  was  regarded 
as  the  public  Injury,  that  is.  the 
injury  to  the  staU  Itself,  that  the 
Justice  to  be  satislled  was  the  pub- 
lic Justice.  The  E.  B.  Ward,  Jr..  16 
Fed.    266,    4    Woods    146.      (2)    "If  a 


Ftor  later  oaaea,  derelopBUBta  and  ohasfea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§36]     . 


DEATH 


[17  0.  J.]     1183 


snpport  of  soond  principle/  it  is  too  firmly  estab- 
lished to  be  longer  open  to  question."  Except  in 
so  far  as  the  rule  has  been  changed  by  statate,  it  is 
still  the  law  that  actions  or  causes,  of  aotion  for 
personal  uijaries  resulting  in  death  do  not  survive.' 
These  rules  extend  to  actions  for  the  recovery  of 
damages  for  negligence  resulting  in  death  on  the 
high  seas  under  the  general  maritime  law.^  It  has 
been  said,  however,  that  at  common  law  a  husband 
could  maintain  an  action  for  the  death  of  his  wife 
whereby  he  lost  her  services  and  consortium,  al- 
though the  wife  could  not  maintain  a  corresponding 

man  beats  the  servant  of  J.  S.  ao 
that  he  dies  of  that  battery,  the  mas- 
ter shall  not  have  an  action  aeralnst 
the  other  for  the  battery  and  loss 
of  service,  because  the  servant  dy- 
ing of  the  extremity  of  the  battery, 
it  la  now  becoijiie  an  offence  to  the 
Crown,  being  converted  into  felony, 
and  that  drowns  the  particular  of- 
fence, and  private  wrong  ofFered  to 
the  master  before,  and  his  action  la 
thereby  lost."  Hlgglns  v.  Butcher, 
Telv.   89,    90,   80   Reprint   61. 

4.  U.  8. — Walsh  v.  New  York,  etc.. 
R.  Co.,  173  Fed.  494  (Where  the  rule 
was  termed  a  "barbarous"  one,  but  it 
was  applied  to  ai^  action  under  the 
Federal  Employers'  Liability  Act,  as 
it  waa  before  amendment);  The  Gar- 
land, 5  Fed.  924;  Sulllvait  v.  Union 
Pac  B.  Co..  23  F.  Cas.  No.  13,699, 
3    Dill   334    Coverr   2   Fed.   447,   1  Mc- 


Crary  8011. 

Conn. — Cross  v.  Quthery,  2  Root 
90,  1  AmD  61  ,  [overr  Connecticut 
Mut.  L.  Ins.  Co.  V.  New  York,  etc.. 
R.  Co.,  2S  Conn.  266,  66  AmD  671]. 

Iowa. — Major  v.  Burlington,  etc., 
R.  Co.,  116  Iowa  309,  88  NW  816. 

S.  D. — Rowe  V.  Richards,  36  S.  D. 
201,  161  NW  1001,  LRA1916E:  1076, 
AnnCasl918A  294. 

Can. — Monaghaii  v.  Horn,  7  Can. 
S.  C.  409,  441  (where  the  court 
said:  "What  action  dies  with  the 
person?  Clearly  the  action  of  one> 
who  dies.  Well  the  one  who  died 
never  had  an  (tction  for  being  killed. 
The  aotion  that,  according  to  the 
naajclm,  died  with  the  ^leceased  is  the 
action  he,  the  deceased,  had  for  the 
InJuriea,  If  any,  he  suffeiFed  in  his 
lifetime.  But  the  present  plaintiff's 
action  is  not  at  all  for  injuries  and 
damages  caused  to  her  deceased  son, 
but  purely  and  simply  for  injuries 
and  damages  caused  to  herself,  the 
plaintiff.  These  injuries  and  dam- 
ages she  complains  of  and  claims  in 
the  present  action  did  obviously  not 
exist  when  her  son  was  living:  her 
right  to  the  present  action  had  not 
accrued,  and  could  not  accrue  when 
and  as  long  as  he  lived.  How  then 
can  it  be  contended  that  her  right 
of  action  died  with  him?  How  could 
her  action  die  before  It  came  to 
existence,  before  it  originated,  be- 
fore the  fact  that  created  it  hap- 
pened? It  is  plain  that,  when  the 
death  is  immediate,  the  maxim  can- 
not apply,  because,  the  deceased 
nev<er  had  an  action  against  the 
person  who  wrongfully  caused  his 
death.  .  .  .  Actio  personalis  morltur 
cum  persona  applies  only  to  the 
party  who  had  the  action,  to  the 
party  who  would  have  been  plaintiff 
If  be  had  lived.  It  does  not  apply 
to  the  deceased  wrong-doer,  against 
whom  the  action  would  have  been 
taken.  In  other  words,  it  is  the 
actio  personalis,  the  action  for  in- 
juries to  the  person  Itself,  not  the 
actio  in  personam,  that  dies  with 
the  person"). 

5.  Mobile  L>.  Ins.  Co.  v.  Brarae,  96 
IT.  S.  7(4,  767,  24  L.  ed.  680;  The 
Oarland.  6  Fed.  924,  926;  Clark  v. 
Manchester,  62  N.  H.  577;  Orosso  v. 
Delaware,  etc.,  R.  Co.,  60  N.  J.  L..  317, 
18  A  tSS. 

"This  rule  has  remained  undis- 
turbed by  a  single  well-considered 
opinion,    except   that    of    Sulli.van    v.,  Albany 


Union   Pae.    R.   Co.,    23    F.    Cas.    No. 
1>.59*.  S  DIU.  ta4  for  over  70  years, 


and  although  it  seams  to  be  liased 
upon  technical  grounds,  and  does  not 
commend  Itself  to  one's  sense  of 
natural  justice,  it  is  too  firmly  es- 
tablished to  be  shaken  by  judicial 
opinion."     The  Garland,  supra. 

"The  only  cases  that  tend  to  the 
contrary  of  this  rulCL  so  far  as  we 
know,  are  Cross  v.  Guthery,  2  Root 
(Conn.)  90,  1  AmD  61,  Plummer  v. 
Webb.  19  F.  Cas.  No.  11,234,  Ware 
69,  and  Ford  v.  Monroe,  20  Wend. 
(N.  T.)  210.  They  are  considered  by 
the  New  York  Court  of  Appeals  in 
Green  v.  Hudson  River  R.  Co.-,  2  Abb. 
Dec.  (N.  Y.)  277,  2  Keyes  294,  and 
compared  with  the  many  cases  to  the 
contrary,  and  are  held  not  to  dimin- 
ish the  force  of  the  rule  as  above 
stated."  Mobile  L.  Ins.  Co.  v.  Brame, 
supra. 

6.  See  Abatement  and  Revival  ti 
339,  368. 

7.  In  re  LaBourgogne,  117  Fed. 
261  [rev  on  other  grounds  139  Fed. 
433,  n  CCA  489  (aff  210  V.  S.  96, 
28  BCt  664,  62  L.  ed.  973)];  The 
Schooner  Robert  Lewers  Co.  v.  Ke- 
kauoha,  114  Fed.  849,  62  CCA  483; 
Davidson  v.  Hill,  [1901]  2  K.  B. 
606. 

8.  Kosdolek  V.  Portland  R.,  etc., 
Co.,  81  Or.  617.  160  F  132.  See  also 
Husbapd  and  Wife   [21   Cyc  1628]. 

'9.  Shields  V.  Younge,  15  Ga.  349, 
60  AmD  698.  See  generally  Parent 
and  Child  [29  Cyc  1637]. 

"As  an  actual  parent  the  plaintiff 
could  sue  for  loss  of  service  caused 
by  the  death  of  a  minor  child,  even 
at  common  law  and  without  any 
statute;  the  right  being  assumed  to 
rest  upon  the  same  rule  which  en- 
titles a  master  to  recover  for  in- 
juries to  his  servant.  See  Chick  v. 
Southwestern  R.  Co..  67  Ga.  357; 
Shields  v.  Yonge,  IS  Oa.  349,  60 
AmD  698.  In  McDowell  v.  Georgia 
R.  Co.,  60  Qa.  320,  the  Supreme  Court, 
while  holding  that  a  father  could  not 
recover  for  the  homicide  of  his  minor 
daughter,  ruled  that  he  might  recover 
for  the  loss  of  her  service  to  the  time 
of  her  majority.  The  right  of  a 
father  to  recover  for  the  loss  of  se^:- 
vice  resultant  upon  the  homicide  of 
his  child,  from  the  t4me  of  his  in- 
jury until  the  child  would  have  been 
twenty-one  years  of  age,  is  also  rec- 
ognised in  King  V.  Southern  R.  Co., 
126  Oa.  794,  66  SB  965,  8  LRANS 
544;  Southern  R.  Co.  v.  Flemlster,  120 
Oa.  624,  48  SE  160;  Frailer  v.  Geor- 
gia R.,  etc.,  Co.,  101  Ga.  70,  28  SE 
684;  Savannah,  etc.,  R.  Co.  v.  Smith, 
93  Ga.  742,  21  SB  157.  and  Augusta 
Factory  v.  Davis,  87  Ga.  648,  13  SE 
577.  Though  one  standing  in  loco 
parentis  by  virtue  of  the  gift  of  a 
child,  followed  by  acceptance  of  the 

gift  and  performance  of  parental 
utles,  is  not  entitled  to  recover  the 
value  of  the  life  of  the  child  In  an 
action  based  upon  the  tortious  homi- 
cide of  the  child  (this  because  sec- 
tion 4424  of  the  Civil  Code  is  penal 
in  nature,  and  the  rights  conferred 
must  be  limited  to  those  only  who 
are  expressly  mentioned),  still  he 
may  recover  for  the  loss  of  its  ser- 
vices, upon  proper  proof  that  the 
child  was  able  to  render  services, 
and  of  their  value,  ^s  if  the  relation 
were   that    of    master   and   servant.'" 


action  for  the  death  of  the  husband,'  and  that  a 
common  law  action  can  be  maintained  for  damages 
by  a  father  for  the  death  of  his  son  through  the 
wrongful  act  of  another,  if  such  wrongful  act  does 
not  amount  to  a  felony,"  the  recovery  being  limited, 
however,  in  such  eases  to  the  loss  of  present  serv- 
ices and  not  those  that  might  be  rendered  in  the 
future.^"  So  wherfe  the  death  of  a  wife  or  child, 
caused  by  wrongful  act  is  not  instantaneous,  the 
husband  or  father  may  'recover  for  the  loss  of  serv- 
ices and  for  medical  and  other  expenses  up  to  the 
time  of  death,  without  the  aid  of  any  statute,^'  ex- 


Lindsey,  11  Oa.  A.  673, 
678.  7S  SE  911  [foil  Atkinson  v.  Tar- 
borough,  18  Oa.  A.  781,  80  SB  29]. 


10.  Allen  V.  AUanta  St  R.  Co., 
54  Ga.  503;  Harris  v.  Kentucky  Tim- 
ber, etc.,  (3o.,  43  SW  462,  45  SW  94, 
19  Kvli  1731;  Groaso  v.  Delaware, 
etc.,  R.  Co.,  60  N.  J.  li.  817,  13  A 
233;  Lucas  V.  New  York  Cent.  R. 
Co.,  21  Barb.   (N.  Y.)  246. 

[a]  Bala  apvlUa, — ^Where  the 
complaint.  In  a  suit  for  injuries  re- 
sulting in  the  death  of  plaintiff's 
son,  failed  to  show  any  loss  of  ser- 
vices during  the  son'tf  lifetime  and 
claims  only  for  burial  expenses  and 
loss  of  services  after  the  son's  death, 
it  failed  to  show  a  cause  of  action. 
Ferguson  V.  Delaware,  etc.,  Tel.,  etc. 
Co.,  71  N.  J.  L.  59,  68  A  74  [foil  Cal- 
laghan  v.  Lake  Hopatcong  Ice  Co.,  69 
N.  J.  L.  100,  54  A  223]. 

11.  U.  S. — Matz  V.  Chicago,  etc., 
R.  Co.,  86  Fed.  180. 

Ark. — Davis  v.  St.  Louis,  etc.,  R. 
Co.,  63  Ark.  117,  13  SW  801,  7  LRA 
283 

b.  C— U.  8.  Electric  Lighting  Co. 
v.  Sullivan,  22  App.  115. 

Qa. — Amos  v.  Atlanta  K.  Co.,  104 
Ga.  809,  31  SE  42. 

Ind. — Jackson  v.  Pittsburgh,  etc., 
R.  Co..  140  Ind.  241,  39  NB  663,  49 
AmSR  192;  Mayhue  v.  Burns,  103 
Ind.  328,  2  NE  793;  Binford  v.  John- 
ston.  82   Ind.   424,   42  AmR  508. 

Iowa. — Lane  v.  Stelninger,  174 
Iowa  317,  166  NW  376;  Mowry  v. 
Chaney,  43  Iowa  609. 

Ky. — Covington  St.  R.  Co.  v. 
Packer,  9  Bush  456,  15  AmR  726: 
Eden  v.  Lexington,  -etc.,  R.  Co.,  14 
B.   Mon.   204. 

Mass. — Brennan  v.  Standard  OH 
Co..  187  Mass.   376,  73  NE  472. 

Mich.— Hyatt  v.  Adams,  16  Mich. 
180. 

Minn. — Watson  v.  St.  Paul  City 
R.  Co.,  70  Minn.  614,   73  NW  400. 

Miss. — Natches,  etc.,  R.  Co.  v.  Cook, 
63  Miss.  38  (mother  has  right  where 
father   is    dead). 

N.  J. — Ferguson  v.  Delaware,  etc., 
Tel.,  etc..  Co..  71  N.  J.  L.  59,  68  A 
74. 

N.  Y. — Green  v.  Hudson  River  R. 
Co..  2  Abb.  Dec.  277,  2  Keyes  294; 
Ohnmacht  v.  Mt.  Morris  Electric 
Light  Co.,  66  App.  Dtv.  482,  73  NYS 
296;  Sorensen  v.  Balaban,  11  App. 
Dlv.   164,   42  NYS   664; 

S.  C. — McLendon  v.  Columbia,  101 
8.  C.  48,  85  SE  234. 

Tex. — Hargrave  v.  Vaughn,  82  Tex. 
347,  18  SW  695;  Rlshworth  v.  Moss, 
(Civ.  A.)  191  SW  843;  Texas,  ptc, 
R.  Co.  v.  Harby,  28  Tex.  Civ.  A.  24, 
67  SW  641;  Gulf,  etc.,  R.  Co.  v.  Beall, 
(Civ.  A.)    43  SW  606. 

Vt. — Trow  v.  Thomas,  70  Vt.  680, 
41  A  652. 

Va. — Stevenson  v.  W.  M.  Rltter 
Lumber  Co.,  108  Va.  676,  62  SE  351, 
18  LRANS   316. 

[a]  Thus,  where  a  minor,  while  in 
the  discharge  of  his  duties  as  an  em- 
ployee of  defendant  company,  was  in- 
jured through  the  negligence  of  the 
company,  and  died,  three  days  later, 
from  the  effect  of  such  injuries,  his 
mother,  his  only  surviving  parent, 
was  entitled,  under  the  common  law, 
her  son  not  having  been  emancipated, 
to  recover  of  defendant  company 
damages  for  the  loss  of  his  services 
from  the  time  the  injuries  were  re- 
ceived up  to  the  time  of  his  death 
and  for  any  incidental  expenses  in- 
curred by  her  during  that  time  for 
medical   attention    to   and   care  and 


1184    [17  a  J.] 


DEATH 
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tending  even  to  tbe  recovery  of  funeral  expenses, 
in  some  jurisdictions,^'  but  not  jn  others.^^  But 
there  can  be  no  recovery  for  services  in  such  a 
case  if  the  time  between  the  injury  and  the  death 
is  so  short  as  to  render  the  services  during  that 
time  worth  too  little  to  be  taken  notice  of  by  the 
law;^*  and  this  doctrine  has  never  been  carried  to 
the  extent  of  holding  that  recovery  might  be  had 
for  mental  suffering  of  the  father  or  husband,  or 
the  deceased,  in  such  a  case.^'  The  government  can- 
not recover  the  amount  of  pensions  paid,'*  an  insur- 
ance company  cannot  recover  the  amount  of  a  pol- 
icy paid,"  and  an  employer  or  insurer  cannot  re- 


cover payments  made  under  a  workmen's  compen-     merly  possessed  by  the  deceased."^    In  all  cases,  the 
sation  act,"  by  reason  of  a  wrongjf ul  death,  in  an 
action  against  the  Wrongdoer,  except  where  the  stat- 
ute ejcpressly  so  provides.^' 

In  Porto  Rico,  the  right  of  action  for  wrongful 
death  exists  without  statute  under  the  law  derived 
from  Spain.*' 

In  Hawaii,  recovery  may  be  had  at  common  law 
for  death  caused  by  wrongful  act.*' 

[$  37]    2.    Under  Statntes— s.  In  G«nenL    The 


right  of  action  to  recover  damages  for  death  caused 
by  wrongful  act  was  first  given  in  England  in  1846 
by  the  statute  known  as  Lord  Campbell's  Act.''  A 
like  right  of  action  has  been  given  by  statutes  of 
the  United  States,'^  and  of  the  several  states.'*  In 
the  Philippine  Islands,'^  and  in  Canada  also,  a  statu- 
tory right  of  action  exists.'*  These  statutes  differ 
greatly  in  phraseology  and  in  important  details  of 
the  remedy  afforded,  but  in  their  main  essentials 
they  fall  into  two  groups,  one  consisting  of  statutes 
creating  a  new  cause  of  action  in  the  designated 
person  or  persons,"  and  the  other  of  statutes  which 
provide  for  the  survival  of  the  cause  of  action  for- 


nurBinc  of  xhim.    Natches,  etc.,  R.  Co. 
V.  Cook,  63  Miss.  S8. 

[b]  Xn  Baglaad  It  has  been  held 
that,  independently  of  Lord  Camp- 
bell's Act,  the  executrix  of  a  pas- 
senger Injured  by  negligence  by  a 
railway  train,  causing  his  subse- 
quent death,  may  recover  as  for  a 
breach  of  the  contract  of  carriage  for 
the  damage  to  the  estate  occasioned 
by  medical  expenses,  etc.,  and  the 
loss  of  time  incurred  prior  to  the 
death.  Bradshaw  v.  Lancashire,  etc., 
R.  Co.,   L.   R.   10  C.   P.   189. 

[c]  A  per  good  aotlon  for  loss  of 
services  will  not  lie  at  common  law 
for  an  act  causing  Instant  death. 
Lucas  V.  New  York  Cent.  R.  Co.,  21 
Barb.   m.  Y.)   246. 

la.  Kden  v.  Lexington,  etc.,  R. 
Co..  14  B.  Mon.  (Ky.)  165;  McCubbln 
V.  Hastings,  27  La.  Ann.  713;  Phllby 
V.  Northern  Pac.  R.  Co.,  46  Wash. 
173.  89  P  468.  123  AmSR  926,  9 
LRANS  1193.  IS  AnnCas  742. 

13.  Jackson  v.  Pittsburgh,  etc.,  R. 
Co.,*  140  Ind.  241,  39  NB  663,  49 
AmSR  192;  Ferguson  v.  Delaware, 
etc..  Tel.,  etc.,  Co..  71  N.  J.  L.  69,  58 
A  74  [foil  Callaghan  v.  tiake  Hopat- 
cong  Ice  Co.,  69  N.  J.  L.  100,  54  A 
223];  Clark  v.  London  Oen.  Omnibus 
Co.,  [1906]  2  K.  B.  648,  2  BRC  694, 
6  AnnCas  198;  Osborn  T.  Qillett,  L.  R. 

8  Exch.  88. 

14.  Seney  v.  Chicago,  etc,  R.  Co., 
125  Iowa  290.  101  .NW  76;  Gulf,  etc., 
R.  Co.  V.  Beall,  91  Tex.  310,  42 
SW  1054,'  66  AmSR  892,  41  LRA 
807. 

15.  Covington  St.  R.  Co.  v.  Packer, 

9  Bush    (Ky.>    455,    15    AmR    725; 
Hyatt  V.  Adams,  16   Mich.  180. 

la.  Admiralty  Comrs.  v.  Steam- 
ship Amerlka,  [1917]  A.  C.  38,  Ann 
Casl917B    877. 

IV.  Mobile  L.  Ins.  Co.  v.  Brame, 
95  U.  S.  754,  24  L.  ed.  680;  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  New  York, 
etc.,  R.  Co.,  26  Conn.  266,  65  AmD 
571. 

IS.  Inter-State  Tel.,  etc.,  Co.  v. 
Public  Service  Electric  Co.,  86  N.  J.  L. 
26,  90  A  1062  ("The  case  is  one  of 
first  impression" ) ;  Newark  Pa  v.  Co.  v. 
Klot«,  85  N.  J.  L.  432  [aff  86  N.  J.  L. 
690.  92  A  1086]  (no  right  of  subro- 
gation). 

[a]  Bmmou  for  ml*, — "The  right 
to  the  statutory  compensation  is  a 
part  of  the  compensation  of  the  em- 
ploye for  services  rendered,  for 
which  the  employer  receives  a  quid 
pro  quo.  If  it  were  not  so,  the  em- 
ployer would  cease  to  employ.  The 
compensation  is  no  more  a  loss  to 
him  than  other  wages  paid  for  work 
done,  and  it  Is  none  the  less  com- 
pensation for  labor  done  because  the 


statute  directs  that  its  payment 
shall  be  distributed  over  a  certain 
number  of  weeks  in  the  future.  It 
is  one  of  the  necessary  expenses  of 
the  business  against  which  the  em- 
ployer must  protect  himself  by  a 
higlier  price  for  his  product  or  lower 
regular'  wages  for  his  employes. 
The  legal  right  of  an  employer  to 
recover  damages  for  the  loss  of  ser- 
vices of  employes  due  to  a  tortious 
act  of  a  third  person  has  never  In- 
cluded the  wages  paid  his  servants 
for  past  work  or  the  wages  he  might 
pay  for  future  work."  Inter-State 
Tel.,  etc,  Co.  v.  Public  Service  Elec- 
tric Co.,  86  N.  J.  L.  26,  28,  90  A 
1062. 

19.  Turnqulst  v.  Hannon,  219 
Mass.  560,  107  NE  443.  See  Work- 
men's Compensation  Acts  t  169. 

50.  Torres  v.  Ponce  R.,  etc.,  Co., 
1  Porto  Rico  Fed.  476;  Borrero  v. 
Compania  Anonyma  de  la  Luz  Elec- 
trica  De  Ponce,  1  Porto  Rico  Fed. 
144. 

51.  The  Schooner  Robert  Lewers 
Co.  V.  Kekauoha,  114  Fed.  849,  62 
CCA  483;  Ferrelra  v.  Honolulu  Rapid 
Transit,  etc.,  Co.,  16  Hawaii  615; 
Kake  v.  Horton,  2  Hawaii  209. 

[a]  In  KawaU,  the  statute  pro- 
vides that  "the  common  law  of  Eng- 
land, as  ascertained  by  English  and 
American  decisions,  is  hereby  de- 
clared to  be  the  common  law  of  the 
Hawaiian  Islands  in  all  cases,  ex- 
cept as  otherwise  expressly  provided 
by  the  Hawaiian  constitution  or 
laws,  or  fixed  by  Hawaiian  judicial 
precedent,  or  established  by  Hawaii- 
an national  usage."  In  1860  the 
supreme  court  of  Hawaii  authorized 
thereto  by  the  laws  of  the  kingdom 
expressly  rejected  as  a  part  of  the 
common  law  of  the  islands  the  rule 
of  the  English  common  law  that  a 
civil  action  could  not  be  maintained 
to  recover  damages  for  wrongfully 
causing  the  death  of  a  person,  and 
sustained  the  right  of  a  widow  to 
sue  for  the  wrongful  death  of  her 
husband  and  the  rule  so  adopted  has 
never  since  been  changed  by  statute 
or  decision.  It  was  hel<^  that  by 
virtue  of  the  above  statutory  pro- 
visions such  rule  is  still  in  force  as  a 
part  of  the  common  law  of  the  ter- 
ritory and  that  the  right  of  action 
given  thereby  may  be  enforced  in  a 
court  of  admiralty  as  well  as  a  court 
of  law.  The  Schooner  Robert 
Lewers  Co.  v.  Kekauoha,  114  Fed. 
849.    62    CCA    483. 

aa.    St.  9  A  10  Vict,  c  9S. 

33.  Act  June  n.  1906  (34  U.  S. 
St.  at  L.  232  o  3078);  Act  April  22, 
1908  (35  U.  S.  St.  at  L.  66  c  149), 
as  amended  by  Act  April  6,  1910   (36 


right  of  recovery  being  wholly  statutory,  the  action 
must  stand  or  fall  by  the  terms  of  the  statute  which 
cannot  be  extended  to  include  c&ses  omitted  from 
its  provisions.** 

[i  38]  b.  Lord  Oampbell's  Act  and  SUtates  of 
lake  Type.  In  effect,  Lord  Campbell's  Act  provides 
that  an  action  may  be  maintained  whenever  death 
is  caused  by  a  wrongful  act,  neglect,  or  default 
which   would  have  entitled  the  person  injured  to 

u.  s.  sc  at  L.  261  c  14S). 

94>  See  statutory  provisions.  See 
also  Abatement  and  Revival  {{  364- 
368. 

86.  U.  S.  V.  Heery,  25  Philippine 
600    [clt   CycJ. 

9S.    See  statutory  provisions. 

37.  See  infra  {  38.      . 

38.  See  infra  {  3^ 
99.     U.    S. — St.    Louis,   etc,    R.  Co. 

V.  Craft,  237  U.  S.  648,  35  SCt  704, 
59  L.  ed.  1160;  Meese  v.  Northern 
Pac.  H-  Co.,  206  Fed.  222  [rev  on 
other  grounds  211  Fed.  254,  127  CCA 
622  (rev  on  other  grounds  239  U.  S. 
614,  38  SCt  223.  60  L.  ed.  467)]; 
i/Pithian  V.  St.  Louis,  etc.,  R.  Co^  188 
Fed.  842;  Pulom  v.  Jacob  Dold  Pack- 
ing Co.,  182  Fed.  366;  Hall  v.  Louis- 
ville, etc,  R.  Co.,  157  Fed.  464;  Swift 
V.  Johnson,  138  Fed.  867,  71  CCA  619, 
1  LRANS  1181;  Bowen  v.  Illinois 
Cent.  R.  Co.,  136  Fed.  306,  69  CCA 
444,  70  LRA  915;  Asher  v.  Cabell,  50 
Fed.  818,  1  CCA  693. 

Aria. — Don  Yan  v.  Ah  You,  4  Ariz. 
109.  77  P  618. 

Cal.— Bond  v.  United  R.  Co..  159 
Cal.  270,  113  P  366.  48  LRANS  687, 
AnnCasl912C  60. 

Fla. — ^Flanders  v.  Georgia  South- 
ern, etc.,  R.  Co.,  68  Fla.  479,  67  S 
68. 

Iowa. — Seney   v.   R.  Co.,    126   Iowa 


ly   V 
290,    101    NW  76. 

Mich. — Lincoln  V.  Detroit,  etc  R. 
Co.,   146  NW  405. 

Mo. — Chandler  v.  Chicago,  etc.,  R. 
Co.,  251  Mo.  692,  158  SW  36;  Barker 
V.  Hannibal,  etc.,  R.  Co..  91  Mo. 
86. 

N.  Y. — Llchtenstem  T.  Augusta- 
Aiken  R.,  etc.,  Co.,  165  App.  Div. 
270,  160  NYS  992;  Duncan  v.  St 
Luke's  Hospital,  113  App.  Div.  68,  98 
NYS  867  [aff  192  N.  Y.  580  mem,  86 
NB  1109  memj;  Crowley  v.  Panama 
R.  Co.,  30  Barb.  99. 

N.  C. — Hartness  v.  Pharr,  133  N.  C 
566,   45   SE   901.   98   AmSR   726. 

Or. — McFarland  v.  Oregon  EHectrie 
R.  Co.,  70  Or.  27,  1S8  P  468,  AnnCas 
1916B  627. 

S.  D. — Rowe  V.  Richards.  S2  S.  D. 
66.   142   NW   664,   LRA1916B  1069. 

Tex. — Commerce  Cotton  Oil  Co.  v. 
Camp.  105  Tex.  130.  146  SW  902; 
Farmers',  etc.,  Nat.  Bank  v.  Hanks. 
104  Tex.  320.  137  SW  1120.  AnnC^a 
1914B  368;  Lipscomb  v.  Houston,  etc.. 
R.  Co..  95  Tex.  6,  64  SW  923,  93 
AmSR  804,  55  LRA  869;  Hendrlcfc 
V.  Walton.  69  Tex.  192.  6  SW  749: 
Williams  V.  Coco-Cola  Co.,  (Civ.  A.) 
150  SW  759. 

Wash.— Whittlesey  v.  Seattle.  94 
Wash.  645,  163  P  193,  LRA19nD 
1084;  Johnson  v.  Seattle  Electric  Co.. 
?9  Wash.  211.  81  P  705. 


For  later  omms,  dereloyinmita  and  obanffwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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maintain  an  action  if  death  had  not  ensued;'"  that 
such  action  is  for  the  beflefit  of  designated  persons, 
members  of  deceased's  family  or  close  of  kin,*"^'  al- 
though it  is  to  be  brought  in  the  name  of  the  execu- 
tor or  administrator  of  the  person  for  whose  death 
it  is  brought;^'  and  that  the  damages  recoverable 
in  such  action  are  those  suffered  by  such  benefici- 
aries by  raason  of  the  death.*'*  Statutes  substan- 
tially similar  to  Lord  Campbell's  Act  in  these  fun- 
damental particulars  exist  in  a  majority  of  jurisdic- 

IfBrtlirtaii—    aee    Infra    f    6S    et 
Beq. 

Oroniida  of  aotloa  see   Infra  f   4? 


tions,'*  although  in  some  states  a  variation  exists 
in  that  the  recovery  is  for  the  benefit  of  the  es- 
tate,** either  primarily,  or  in  default  of  the  desig- 
nated relatives,**  and  sometimes  the /action  is  to  be 
brought  by  the  beneficiary  in  hfs  own  name  instead 
of  in  the  name  of  the  personal  representative.*' 
Statutes  of  this  type  create  a  new  cause  of  action, 
and  do  not  provide  merely  for  the  survival  of  the 
cause  of  action  previously  possessed  by  the  de- 
ceased,** and  this  is  the  construction  of  the  cause 


et  seq. 

30l  Act  (HT  omlBBloB  oaoiriaf  d**th 
see  infra  St  49-55. 

31.    BanafloUrlM   see  Infra  {{   58- 

sa.    nalattSs  see  infra  tt  116-12J. 

33.  SaaiaCM  see  infra  ((  188-2S9. 

34.  See  statutory  provisions. 

[a]  IB  OUaluniia  an  acUon  for 
wrongful  death  is  controlled  by  Rev. 
L..  (lIlO)  ((  5281,  5282,  and  not  by 
tbe  Federal  Employers'  Lilabllity  Act 
of  April  22,  1908,  which  was  not  put 
in  force  by  the  adoption  of  the  state 
constitution.  Chicago,  etc.,  R.  Co. 
V.  Holliday,  46  Okl.  63«,  146  P  786. 

38.  See  statutory  provisions.  See 
also  infra  S  58. 

36.  See  statutory  provisions.  See 
also  infra  {  69. 

37.  See   infra   <    118. 

38.  U.  S. — Mlchiean  Cent  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  83  SCt  192, 
67  L.  ed.  417,  AnnCasl914C  176; 
Chesapeake,  etc.,  R.  Co.  v.  Dixon,  179 
U.  S.  131,  21  sot  67,  45  L.  ed.  121; 
Union  Pac.  R.  Co.  v.  Wyler,  158 
U.  8.  286,  15  SCt  877,  39  L.  ed.  983; 
Gerline  v.  Baltimore,  etc.,  R.  Co.,  151 
U.  S.  673,  14  SCt  533,  38  L.  ed.  311 1 
Roman  v.  Lehigh  Valley  Coal  Co.,  241 
Fed.  595;  Vaughn  v.  Bunker  HiU,  etc., 
Min.,  etc.,  Co.,  126  Fed.  896;  Peers 
v.  Nevada  Power,  etc.,  Co.,  119  Fed. 
400  (Nevada  statute);  Northern  Pac. 
R.  Co.  V.  Adams,  116  Fed.  324,  54 
CCA  196  Crev  on  other  grounds  192 
U.  S.  440,  24  SCt  408,  48  L.  ed.  513]; 
The  Oregon,  73  Fed.  846  [rev  on' 
other  grounds  81  Fed.  876,  26  CCA 
6651;  The  City  of  Norwalk,  65  Fed. 
98  [mod'  on  other  grounds  61  Fed. 
364,  9  CCA  521  (app  dism  163  U.  S. 
693,  16  SCt  1203,  41  L.  ed.  312)1; 
Holland  V.  Brown,  35  .Fed.  43,  13 
Sawy.  284;  Hulbert  v.  Topeka,  34 
Fed.  510;  Roach  v.  Imperial  Min. 
Co.,  7  Fed.  698,  7  Sawy.  224. 

Ala. — Smith  v.  Louisville,  etc.,  R. 
Co.,  75  Ala.  449. 

ArlE. — Southern  Pac.  Co.  v.  Wil- 
son, 10  Ariz.  162,  85  P  401. 

Ark. — Fitzpatrlck  v.  Owens,  124 
Ark.  167.  186  SW  832.  187  SW  460. 
LRA1917B  774,  AnnCasl918C  772; 
Davis  V.  St.  Louis,  etc.,  R.  Co.,  S3 
Ark.  117,  13  Sty  801,  7  LRA  283. 

Cal. — Burk  v.  Areata,  etc.,  R.  Co., 
126  Cal.  364,  57  P  1065.  73  AmSR  62. 

Colo. — Denver,  etc.,  R.  Co.  v.  Fred- 
eric, 57  Colo.  90,  140  P  463  (dis- 
tinguishing the  cause  of  action  under 
Rev.  St.  ri908]  t  2056.  ^from  that 
under  Rev.  St.  [1908]  SS  2067,  2058); 
Kelley  v.  Union  Pac.  R.  Co.,  16  Colo. 
465.  27  P  1058. 

Conn. — ^Kllng  v.  Torello,  87  Conn. 
301,  87  A  987,   46  LRANS   930. 

Del. — Perry  v,  Philadelphia,  etc., 
R.  Co..  24  Del.  399,  77  A  725. 

D.  C. — Hyde  v.  Southern  R.  Co.,  81 
App.  466;  U.  S.  Electric  Lighting  Co. 
V.  Sullivan,  22  App.  115. 

111. — Ohnesorge  v.  Chicago  City  R. 
Co.,  259  111.  424,  102  NE  819;  Devine 
V.  Healy,  141  111.  A.  290  [rev  on  other 
grounds  241  111.  34,  89  NE  261]; 
Holton  V.  Daly,  106  111.  131;  Qulncy 
Coal  Co.  V.  Hood,  77  111.  68;  Chicago 
V.  Major,  1&  111.  349;  68  AmD  653; 
Donnelly  v.  R.  Co.,  163  111.  A.  7; 
Maney  v.  Chicago,  etc.,  R.  Co.,  49 
III.  A.   106. 

Ind. — Mallott  V.  Shimer,  163  Ind. 
35,   54   NE  101,   74  AmSR  278;  Pitts- 
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burgh,  etc.,  R.  Co.  v.  Hosea,  152  Ind. 
412,  53  NE  419;  HUliker  v.  Citizen's 
St.  R.  Co.,  152  Ind.  %V.  62  NE  607^ 
llecht  v.  Ohio,  etc.,  R.  Co.,  182  Ind. 
507,  32  NE  302;  Bunw  V.  Grand 
Rapids,  etc-R.  Co.,  113  Ind.  169,  15 
NE  230;  Pennsylvania  Co.  v.  Davis, 
4   Ind.  A.   61,   29   NE  426. 

Kan. — Rodman  v.  Missouri  Pac.  R. 
Co..  66  Kan.  646,  70  F  642.  69  LRA 
704;  Martin  v.  Missouri  Pac.  R.  Ce., 
58  Kan.  476.  49  F  605;  Eureka  v. 
Merriaeld,  53  Kan.  794,  37 -P  113;  Mc- 
C^arthy  v.  Chicago,  etc.,  R.  Co.,  18 
Kan.  46,  26  AmR  742;  Missouri  Pac. 
R.  Co.  v.  Bennett,  6  Kan.  A.  231,  47  P 
183 

ky. — Newport  News,  etc.,  R.  Co. 
V.  Dentzel,  91  Ky.  42,  14  SW  968;  12 
KyL  626. 

Me. — Anderson  v.  Wetter,  103  Me. 
257,  69  A  105,  15  LRANS  1003;  Mc- 
Kay V.  New  England  Dredging  Co., 
92  Me.   464,  48  A  29. 

Md. — Dronenburg  v.  Harrlm  108 
Md.  597,  71  A  81;  Stewart  v.  United 
Electric  Light,  etc.,  Co.,  104  Md.  332., 
65  A  49,'  118  AmSR  410,  8  LRANS 
384;  Tucker  v.  State.  89  Md.  471, 
43  A  77S.  44  A  1004,   46  LRA   181. 

Mass. — Bowes  v.  Boston,  156  Mass. 
344,  29  NE  633,  16  LRA  365. 

Mich. — Jorgenson  v.  R.  Co.,  189 
Mich.  637,  155  NW  536;  Lincoln  v. 
Detroit,  etc.,  R.  Co..  179  Mich.  189. 
146  NW  405,  51  LRANS  710;  Hurst 
V.  Detroit  City  R.  Co.,  84  Mich.  639, 
48   NW  44. 

Minn. — ^Anderson  v.  Fielding,  92 
Minn.  42,  99  NW  867J  104  AmSR 
665;  Billson  v.  Llnderberg,  66  Min^. 
66,  68  NW  771:  Cooper  v.  St.  Paul 
City  R.  Co.,  66  Minn.  134,  56  NW 
688;  SchwartB  v.  Judd,  28  .Minn. 
371,   10  NW  208. 

Miss. — Bussey  v.  Oulf,  etc.,  R.  Co., 
79  Miss.  697,  31  S  212;  Vlcksburg, 
etc.,  R.  Co.  V.  Phillips,  64  Miss.  693. 
2  S  637. 

Mo. — Charlton  v.  St.  Louis,  etc.,  R. 
Co.,  200  Mo.  413,  98  SW  629  (under 
Kansas  statute);  Behen  v.  St.  Louis 
Transit  Co.,  186  Mo.  430,  86  SW  346; 
Strode  V.  St.  Louis  Transit  (>>.,  87 
SW  976. 

Nebr. — Tucker  v.  Draper,  62  Nebr. 
66,  86  NW  917,  54  LRA  321;  Chicago, 
etc.,  R.  Co.  V.  Young,  68  Nebr.  678, 
79  NW  566. 

N.  J. — Cooper  v.  Shore  Electric 
Co.,  63  N.  J.  L.  658,  44  A  633. 

N.  T. — Snedeker  v.  Snedeker,  164 
N.  T.  58,  68  NE  4;  Hegerlch  v.  Ked- 
dle,  99  N.  T.  258,  1  NE  787,  52  AmR 
26;  Littlewood  v.  New  York,  89  N.  Y. 
24,  42  AmR  271:  Whltford  v.  Panama 
R.  Co.,  23  N.  Y.  466;  Boffe  V.  Con- 
Rolldated  Tel.,  etc.,  Co.,  171  App. 
Dlv.  392.  157  NYS  318:  Hodges  V. 
Webber,  65  App.  Dlv.  170.  72  NYS 
508:  O'Reilly  v.  Utah,  etc..  Stage  Co.. 
87  Hun  406,  34  NYS  358;  Crowley  v. 
Panama  R.  Co.,   30  Barb.  99. 

N.  C— Dowell  V.  Raleigh,  173  N.  C. 
197,  91  SE  849  (holding  that  bene- 
ficiaries take  under  the  statute  and 
not  through  deceased);  Hartneas  v. 
Pharr,  133  N.  C.  666,  46  SE  901, 
98  AmSR  725. 

Oh. — Mahoning  Valley  R.  Co.  v. 
Van  Alstlne,  77  Oh.  St.  395,  83  NE 
601,  14  LRANS  893;  Baltimore,  etc., 
R.  Co.  V.  Hottman,  26  Oh.  CIr.  Ct. 
140;  Solor  Refining  Co.  v.  Elliott.  15 
Oh.  CIr.  Ct.  581,  8  Oh.  Clr.  Dec. 
225. 

Okl. — St.  Louis,  etc.,  B.  Co.  v. 
Ooode,  42  Okl.  784,  142  P  1185.  1187, 


LRA1915E  1141  [quot  Cyc];  Shaw- 
nee V.  Cheek.  41  Okl.  227,  137  P  724. 
61    LRANS    672,   AnnCasl915C    290. 

Or. — Perham  v.  Portland  Oen.  Elec- 
tric Co.,  33  Or.  461,  63  P  14,  24,  72 
AmSR  730,  40  LRA  799;  C^arlson  v. 
Oregon  Short-Line,  etc.,  R.  Co.,  21 
Or.    450,    28    P    497. 

Pa. — Hoodmacher  v.  Lehigh  Valley 
R.  Co.,  218  Pa.  21,  66  A  976;  Mc- 
Catterty  v.  Pennsylvania  R.'  Co.,  193 
Pa.  839,  44  A  436,  74  AmSR  690; 
Birch  V.  Pittsburg,  etc.,  R.  Co.,  165 
Pa.  339,  30  A  826;  Fink  v.  Oarman,  40 
Pa.  96;  Faye  v.  Erie  R.  Co.,  23  Pa. 
Dist.  501. 

S.  C.^-Ostoon  V. ^Southern  R.  Co., 
76  S.  C.  368,  67  SB  196;  Brown  v. 
Southern  R.  Co.,  65  S.  C.  260,  43  SE 
794;  In  re  Mayo,  60  S.  C.  401,  38  SE 
634,   54   LRA  660. 

S.  D. — Rowe  V.  Richards,  35  S.  B. 
201.  161  NW  1001,  LRA1915E  1076, 
AnnCasl918A  294;  Belding  v.  Black 
Hills,  etc,  R.  Co.,  3  8.  D.  369,  53  NW 
760. 

Utah. — Mason  v.  Union  Pac.  R.  Co., 
7  Utah  77,  24  P  796. 

Vt. — Lazelle  v.  Nawfaoe,  70  Vt. 
440,  41  A  611:  Needham  v.  Grand 
Trunk  R.  Co.,  38  Vt.  294. 

Va. — Beaver  v.  Putnam,  110  Va. 
713.  67  SB  353. 

W.  Va. — Hoover  v.  Chesapeake, 
etc..  R.  Co.,  46  W.  Va.  268,  33  SB 
224 

Wis. — Johnson  v.  Sau  Claire,  149 
Wis.  194.  135  NW  481;  Quinn  v.  Chi- 
cago, etc.,  R.  Co.,  141  Wis.  497,  124 
NW  853;  Bro-vfrn  v.  Chicago,  etc.,  fi. 
Co.,  102  Wis.  137,  77  NW  748,  78 
NW  771,  44  LRA  679;  Topping  v. 
St.  Lawrence.  86  Wis.  626,  *7  NW 
366. 

Eng. — British  Eilectric  R.  Co.  v. 
Gentile.  [1914]  A.  C.  1084;  Robinson 
V.  Canadian  Pac.  R.  Co.,  [1892]  A.  C. 
481;  Seward  v.  The  Vera  Ous. 
10  App.  Cas.  69,  6  Aspin.  386; 
Leggot  V.  Great  Northern  R. 
Co.,  1  Q.  B.  r>.l  699;  Blake  v.  Mid- 
land R.  Co..  18  «.  B.  93,  83  ECL  110, 
118  Reprint  36;  Pym  v.  Great  North- 
ern R.  Co.,  4  B.  &  S.  396.  116  ECL 
396,  122  Reprint  608  [aflf  2  B.  &  S. 
759,  819,  110  ECL  769,  121  Reprint 
1254], 

Can. — British  Columbia  Eneetrlc 
R.  Co.  V.  Turner,  49  Can.  S.  C.  470 
[dism  app  18  B.  C.  132];  Walkerton 
V.  Erdman,  23  Can.  S.  C.  352  [dism 
app  20  Ont.  A.  444];  Canadian  Pac. 
R.  Co.  V.  Robinson,  19  Can.  S.  C. 
292;  White  v.  Parker,  16  Can.  8.  C. 
699. 

"The  death  loss  act  of  the  English 
statute  (9  &  10  Vict.  93),  commonly 
called  'Lord  Campbell's  Act,*  and  the 
various  laws  of  a  similar  kind  that 
have  been  modeled  after  it,  gave  a 
new  cause  of  action  unknown  to  the 
common  law.  for  the  benefit  of  cer- 
tain designated"  classes  of  surviving 
relatives.  Such  relatives  do  not  take 
the  cause  of  action  for  damages  to 
the  deceased  by  transfer  to  them  by 
operation  of  law,  or  otherwise,  but 
are  enabled  by  statute  to  recover  the 

gecunlary  loss  to  themselves  caused 
y  the  wrongful  taking  off  of  the 
decedent,  the  continuation  of  whose 
life  would  have  been  beneficial  to 
them."  Brown  v.  CThlcago,  etc.,  R. 
Co..  102  Wis.  137,  140,  77  NW  748, 
78  NW  771.  44  LRA  579. 

"This  Act  does  not  transfer  the 
right  of  action  to  his  representatives, 
but    gives  j^i^eii'f^   repreaentatlve    a 
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of  action  for  death  given  by  the  Federal  Employ- 
ers' Iiiability  Act.*'  Nevertheless  this  new  statu- 
toiy  cause  of  action  is  not  entirely  independent  of 
the  original  cause  of  action  residing  in  the  deceased, 
because  if  the  original  cause  of  action  is  barred  by 
a  recovery  or  release  by  the  deceased  in  his  life- 
time the  statutory  cause  of  action  will  generally 
likewise  be  barred,*°  and  if  the  person  injured  could 
not  have  maintained  an  action  for  the  wrongful 
act,  if  death  had  not  ensued,  the  statutory  action, 
by  egress  provision,  cannot  be  maintained.*^  Hence 
it  has  been  denied  that  such  statutory  cause  of  ac- 
tion is  a  wholly  new  cause  of  action,''  and  it  has 
been  described  as  a  substituted  cause  of  action,*' 
and  the  purpose  or  effect  of  the  statute  has  been 
said  to  be  to  transmit,  or  to  make  survive,  a  cause 


of  action  theretofore  existing  and  which  would  have 
abated  upon  death  of  the  ^injured  party  except  for 
the  statute.**  The  decisions  on  this  subject  are 
hopelessly  conflicting,  due  to  differences  in  the  statu- 
tory conditions  under  which  they  were  rendered.** 

[i  39]  c  Sorrivia  Statntea.  In  a  few  jurisdic- 
tions instead  of  creating  a  new  statutory  cause  of 
action  for  death  >  by  wrongful  act,  the  statutes  pro- 
vide that  the  cause  of  action  of  the  deceased  shall 
survive.**  Survival  statutes  presuppose  the  exist- 
ence of.  a  cause  of  action  in  the  deceased,  which  is 
preserved  and  carried  forward  in  favor  of  his  rep- 
resentatives or  other  specified  persons;  no  new 
cause  of  action  is  created.*'  This  is  true  even 
where  the  statute  provides  for  the  recovery  of  en- 
large and  remedial   damages,  including  damages 


totally  new  right  of  action,  on  differ- 
ent prlnblples."  Blake  v.  Midland  R. 
Co.,  IS  Q.  B.  93,  110,  88  BCLllO,  118 
Reprint  35. 

[al  The  jplKBaa  "aotwlthatanding' 
tlia  dMitk  ottb*  party  Isjnrad"  does 
not  show  an  Intent  to  create  a  sur- 
vival statute  under  which  the  com- 
mon-law cause  of  action  of  the  per- 
son Injured  would  survive,  and  a 
right  of  action  therefor  be  given  for 
the  benefit  of  specifled  persons, 
Howe  V.  Richards,  35  8.  D.  201,  161 
NW  1001,  L.RA1916E:  1076,  AnnOas 
1918A  294. 

Z»,  V.  8. — ^American  R.  Co.  v.  Dld- 
rlcksen.  227  U.  S.  145.  33  SCt  224, 
67  Li.  ed.  463;  Michigan  Cent.  R.  Co. 
V.  Vreeland.  227  U.  8.  59,  «8,  83  SCt 
192,  67  U  .ed.  417.  AnnCa8l914C  176: 
Northern  Pac.  R.  Co.  v.  Maerkl,  198 
Fed.  1,  117  CCA' 237;  Garrett  v. 
Loutsvllle,  etc.,  R.  Co.,  197  Fed.  716, 
117  CCA  109  [all  236  U.  8.  308,  36 
SCt  32,  69  L.  ed.  242};  St.  Louis,  etc., 
R.  Co.  V.  Duke,  192  Fed.  306,  112 
CCA  664;  Fithian  v.  8t.  Louis,  etc., 
R.  Co.,  188  Fed.  842;  Walsh  v.  New 
York,  etc.,  R.  Co.,  173  Fed.  494; 
Fulgham  v.  Midland  Valley  R.  Co.. 
1S7  Fed.  S60  [rev  on  other  grounds 
181   Fed.    M,    104    CCA    1511. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Rodgers,  118  Ark.  263,  176  SW  896; 
Kansas  City  Southern,  etc.,  R.  Co.  v. 
Leslie,  112  Ark.  806,  167  SW  83,  Ann 
Casl916B  834. 

Conn. — Farley  v.  New  York,  eta, 
R.  Co.,  87  Conn.  328,  87  A  990. 

D.  C — ^Hyde  v.  Southern  R.  Co.,  31 
App.   466. 

Iowa. — McCuUough  v.  Chicago,  etc., 
R.  Co..  160  NW  624,  142  NW  67,  47 
LRANS   23. 

Wash. — Fogarty  v.  Northern  Pac 
R.  Co.,  86  Wash.  90,  147  P  652,  LRA 
19KC  803. 

"This  cause  of  action  Is  indepen- 
dent of  any  cause  of  action  which 
the  decedent  had,  and  includes  no 
damages  which  he  might  have  recov- 
ered for  his  injury  if  he  had  sur- 
vived. It  Is  one  beyond  that  which 
the  decedent  had.: — one  proceeding 
upon  altogether  ditCerent  principles; 
It  la  a  liability  for  the  loss  and 
damages  sustained  by  relatives  de- 
pendent upon  the  decedent.  It  is 
therefore  a  liability  for  the  pecun- 
iary damage  resulting  to  them  and 
for  that  only."  Michigan  Cent.  R. 
Co.   v.   Vreeland.   supra. 

40.  See  Infra  S!   96-102. 

41.  See  Infra  {  50. 

48.  Ala. — Williams  v.  Alabama 
Oreat  Southern  R.  Co.,  158  Ala.  396, 
48  S  485.  17  AnnCas  516  (under  Em- 
ployers'  Liability  Act). 

D.  C — Moore  v.  Pywell,  29  App. 
312,  9  LRANS  1078. 

Iowa. — Sherman  v.  Western  Stage 
Co.,  24  Iowa  616  foverr  on  other 
grounds  Kellow  v.  Central  Iowa  R. 
Co.,  68  Iowa  470.  23  NW  740,  27  NW 
466.   66  AmR   8681. 

Mo— Buel  V.  United  R.  Co.,  248 
Mo.  126,  154  SW  71,  45  LRANS  625, 
AnnCasl914C  613:  Strode  v.  St 
Louis    Transit   Co.,    197    Mo.    616,    96 


SW  861.  7  AnnCas  1084;  Miller  v. 
Missouri  Pac.  Ra  Co.,  109  Mo.  360, 
19  SW  68,  32  AmSR  673;  Gray  v. 
McDonald,  104  Mo.  303,  16  SW  398; 
White  v.  Maxcy,  64  Mo.  552;  Proctor 
V.  Hannibal,  etc^  R.  Co.,  64  Mo.  112. 

Pa. — Hill  V.  Pennsylvania  R.  Co., 
178  Pa.  223,  35  A  997,  56  AmSR  764, 
36  LRA  196. 

Vt.— Legg  V.  Brltton.  64  Vt.  662.  24 
A  1016. 

Eng. — Griffiths  v.  Earl  of  Dudley, 
9  Q.  B.  D.  357;  Read  v.  Great  East- 
ern R.  Co.,  L.  R.  3  Q.  B.  666. 

43.  Carson  v.  Gora-Meenan  Co., 
229  Fed.  766;  LIttlewood  v.  New 
York,     89    N.    Y.    24,     42    AmR    271; 

.Lubrano  v.  Atlantic  Mills,  19  R.  I. 
129,  32  A  205,  34  LRA  797?  Griffiths 
V.  Earl  of  Dudley,  9  Q.  B.  D.  357, 
365  (per  Cave,  J.). 

44.  St  Louis,  etc..  R.  Co.  v.  Mc- 
Namare,  91  Ark.  615,  122  SW  104 
(under  Missouri  statute);  Harrell  v. 
R.  Co.,  (Mo.)  186  SW  677;  Buel  v. 
United  R.  Co.,  248  MO;  126,  154  SW 
71,  46  LRANS  625,  AnnCasl914C  613; 
Strottman  v.  St.  Louis,  etc.,  R.  Co., 
211  Mo.  227,  109  SW  769;  Hennessy 
V.  Bavarian  Brewing  Co..  145  Mo. 
104,  46  SW  966,  68  AmSR  554,  41 
LRA  385  [a«  63  Mo.  A.  Ill];  Gray 
V.  McDonald.  104  Mo.  303,  16  SW 
398;  White  v.  Maxcy,  64  Mo.  662; 
Proctor  v.  Hannibal,  etc.,  R.  Co.,  64 
Mo.  112;  Eames  v.  Brattleboro,  64 
Vt.  471. 

"By  the  common  law,  the  death 
was  a  bar  to  any  recovery  against 
the  guilty  or  negligent  party,  and 
the  legislature,  by  declaring  that  he 
shall  remain  liable  to  an  action,  not- 
withstanding the  death,  may,  in  some 
sense,  be  said  to  have  declared  that 
the  same  cause  of  action  shall  sur- 
vive, though  based  on  a  somewhat 
different  principle,  and  with  a  right 
of  recovery  in  some  respects  beyond 
that  which  the  deceased  would  nave 
if  she  had  lived."  Woodward  v.  Chi- 
cago, etc.,  R.  Co.,  23  Wis.   400,  406. 

4B.  St.  Louis,  etc.,  R.  Co.  v. 
Goode.  42  Okl.  784,  791,  142  P  1186, 
LRA1915E    1141. 

"In  approaching  the  matter,  the 
investigator  will  be  bewildered  by 
the  variety  of  views  expressed  and 
the  apparently  hopeless  conflict  Into 
which  the  courts  have  fallen;  but 
this  Is  more  apparent  than  real. 
Much  of  the  trouble  comes  from  the 
fact  that  the  statutes  Involved  in  the 
various  states  differ  widely.  In 
some  states  we  find  only  the  statute 
allowing  the  widow's  recovery,  and 
no  general  revivor  section.  Obvious- 
ly a  decision  from  such  a  state  would 
be  valueless  here.  In  other  states 
the  statute  in  terms  or  by  necessary 
Implication  limits  the  right  to  one 
recovery.  In  some  states  the  two 
sections  of  the  statute  were  passed 
at  different  times,  in  others  as  part 
of  the  same  legislation;  and  this  fact 
seems  to  have  Influenced  the  de- 
cisions, although  it  is  difficult  to  see 
why  it  should.  Therefore  a  de- 
cision, to  be  of  value  to  us,  must 
have  been  based  on  a  similar  condi- 


tion of  the  statutes."  St.  Louis,  etc. 
R.  Co.  V.  Goode,  supra. 

"No  attempt  will  be  made  to  har- 
monise all  the  conflicting  observa- 
tions found  In  decisions  elsewhere 
regarding  the  nature  of  Lord  Camp- 
bell's Act.  That  cannot  be  done,  and 
It  is  not  necessary,  for  moat  of  the 
conflicts  will  disappear  as  one  ap- 
plies Judicial  observations  to  the  par- 
ticular facta  in  regard  to  which  they 
were  made."  Brown  v.  Chicago,  etc. 
R.  Co.,  102  Wis.  137,  166,  78  NW  771, 
44  LRA   579. 

46.  See  statutory  provisions. 

47.  U.  S. — Carson  v.  (3ore-Meenaa 
Co.,  229  Fed.  765  (construing  Con- 
necticut statute);  Chicago,  etc.,  R 
Co.  V.  Clement.  226  Fed.  426.  141 
(X^A  266  (Mont.  Rev.  Code  I  6494): 
Lyon  v.  Boston,  etc.,  R,  <3o..  107  Fed. 
386  (construing  N.  H.  Pub.  St.  [1901] 
c  191  {t  8-12). 

•  Ala. — Larue  v.  C.  G.  Kershaw  Con- 
tracting Co.,  177  Ala.  441.  59  S  155 
(construing  Tennessee  statute);  Wil- 
liams V.  Alabama  Great  Southern  R. 
Co.,  168  Ala.  396,  48  S  486,  17  AnnCas 
616. 

Conn. — ^Kllng  v.  Torello,  87  0)nn. 
801,  87  A  9877  46  LRANS  930;  Wil- 
mot  v.  McPadden,  79  Conn.  267,  65  A 
157.  19  LRANS  1101;  Broughel  v 
Southern  New  England  Tel.  Co.,  72 
Conn.  617,  46  A  435,  49  LRA  404: 
Budd  V.  Meriden  Electric  R.  Co.,  69 
Conn.  272.  37  A  683;  Murphy  v.  New 
York,  etc,  R.  Co.,  30  Conn.  184; 
Soule  V.  New.  York,  etc,  R.  Co.,  24 
Conn.  675. 

Iowa. — Flynn  v.  CHilcago  Oreat 
Western  R.  Co.,  159  Iowa  571,  141 
NW  401,  46  LRANS  1098;  Sachs  v 
Sioux  City,  109  Iowa  224,  80  NW 
336:  Dwy-^r  v.  Chicago,  etc..  R.  Co.. 
84  Iowa  479,  61  NW  244,  35  AmSR 
822:  Murphy  v.  Chicago,  etc..  R.  Co.. 
SO  Iowa  26.  46  NW  392;  Kellow  v 
Central  Iowa  R.  Co..  68  Iowa  470,  21 
NW  740,  27  NW  466,  56  AmR  858. 

Mass. — Maher  v.  Boston,  etc..  R- 
Co.,  168  Mass.  36,  32  NE  960;  Mul- 
chahey  v.  Washburn  "Car-Wheel  Co.. 
146  Mass.  281,  14  NE  106,  1  AmSn 
468;  Riley  v.  Connecticut  River  R. 
Co.,  136  Mass.  292;  Corcoran  v.  Bos- 
ton, etc.,  R.  Co.,  133  Mass.  507;  Ban- 
croft V.  Boston,  etc.,  R.  Corp..  11  Al- 
len 34;  Kearney  v.  Boston,  etc.  R- 
Corp.,  9  Cush.  108. 

Mont. — Melsner  v.  Northern  Pac 
R.  Co.,  46  Mont.  162,  127  P  146:  John- 
son V.  Butte,  etc.,  Copper  Co..  41 
Mont.  158,  108  P  1057,  48  LRANS 
938:  Dillon  V.  Great  Northern  R.  Co.. 
38  Mont.  485.  100  P  960. 

N.  H. — Clark  v.  Manchester,  62 
N.  H.  577. 

Okl. — St.  Louis,  eta,  R.  0>.  '■ 
Goode,  42  Okl.  784,  142  P  1186,  LRA 
1916E  1141. 

S.  D.— Belding  v.  Black  Hills,  etc., 
R.  Co.,  3  S    D.  369,  63  NW  760. 

Tenn. — Middle  Tennessee  B.  Co.  v. 
McMillan,  134  Tenn.  490.  184  SW 
20;  Carolina,  etc.,  R.  Co.  v.  Shewal- 
ter,  128  Tenn.  363,  161  SW^  11S6.  LRA 
1916C  964.  AnnCasl916C  605;  David- 
son   Benedict    Co.    v.    Severson,    109 


For 
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DEATH 
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caused  by  the  death  itself/*  and  although  i{  is 
provided  that  the  damages  sl^tll  be  for  the  benefit 
of  designated  beneficiaries,  free  from  the  claims  of 
creditors.^  In  many  jurisdictions,  in  addition  to 
statutes  creating  a  new  cause  of  action  for  the  death 
itself,  there  are  statutes  expressly  providing  that 
the  original  cause  of  action  of  the  deceased  for  the 
personal  injury  to  him  shall  survive.'"  Such  a  pro- 
vision was  added  to  the  Federal  Employers'  Liabil- 
ity Act  by  amendment.'^  The  effect  of  this  amend- 
ment is  to  permit  and  require  all  damages,  both  to 
decedent  by  reason  of  the  injury  and  to  the  bene- 


ficiaries by  reason  of  the  death,  to  be  recovered  in 
one  action;"'  the  personal  representative  is  not  re- 
quired to  elect  between  the  two  rights  of  action'  and 
to  sue  upon  one  only,  but  is  limited  to  one  recovery 
of  damages  for  both.**  The  same  rule  prevails  un- 
der some  state  statutes.**  In  many  instances,  but  on 
diverse  reasoning,  the  statutes  have  been  construed  as 
not  authorizing  two  actions  founded  upon  the  same 
injury."  Under  some  statutes,  the  personal  represen- 
tative must  elect  whether  he  will  sue  upon  the  com- 
mon-law action  which  accrued  to  decedent  and  sur- 
vived, or  upon  the  cause  of  action  accruing  under  the 


Tenn.  BT2,  72  SW  967;  Dani«l  v.  Bast 
Tennessee  Coal  Co.,  105  Tenn.  470, 
S8  SW  85»;  Wbaley  v.  CaUett,  103 
Tenn.  S47,  B3  SW  ISl;  Trafford  v. 
Adams  Ebpress  Co.,  8  Lea  96: 
Fowlkes  T.  NasliTllle,  etc.,  R.  Co.,  5 
Bazt.  663;  FowUces  v.  Nashville,  etc., 
R.  Co.,  »  Hetsk.  829 :  Memphis  St.  R. 
Co.  V.  Prince,  2  Tenn.  Civ.  A.  6SS. 

Wash. — ^Thompson  v.  Seattle,  etc^ 
R.    Co..    71    Wash.    436,    438.    128    P 

WO-  «     ., 

48L    Lyon   v.   Boston,   etc,   R.    Co., 

107  Fed.  386  (construing  N.  H.  Pub. 
St.  ri901J  c  191  ti  8-12);  Larue  v. 
C.  Q.  Kershaw  ContractinK  Co.,  177 
Ala.  441,  59  S  155_(construing  Ten- 
nessee statute):  Williams  .v.  Ala- 
bama Great  Southern  R.  Co..  158  Ala. 
396.  48  S  485,  17  AnnCas  516;  Kllng 
V.  Torello,  87  Conn.  301,  87  A  987, 
46  LRANS  930;  Loague  v.  Memphis, 
etc.,  R.  Co.,  91  Tenn.  468,  19  SW 
430. 

.  [a]  Bale  ayplML — ^Where  the  ac- 
tion was  begun  by  decedent  and  con- 
tinued by  his  administrator,  an 
amendment  seeking  damages  for  the 
death  does  not  introduce  a  new  cause 
of  action.  Kling  v.  Torellot  87  Conn. 
301,  87  A  987.  46  LRANS  930.  Com- 
pare Anderson  v.  Wetter,  103  Me.  257, 
69  A  108,  15  LRANS  1003  (holding 
that  a  cause  of  action  under  the 
death  statute  cannot  be  Introduced 
.  by  amendment  into  an  action  brought 
under  a  survival  statute);  Hurst  v. 
Detroit  Cnty  R.  Co..  84  Mich.  539,  48 
NW^  44  (holding,  under  the  Michigan 
statutes,  that  a  cause  of  action  un- 
der the  survival  act  cannot  be  in- 
troduced by  amendment  Into  an  ac- 
tion based  on  the  death  statute). 

SunafM  see  infra  I!  188-259. 

49.  Williams  v.  Alabama  Great 
Southern  R.  Co.,  158  Ala.  396,  48  S 
485,  17  AnnCas  616;  Goodsell  v.  Hart- 
ford, etc.,  R.  Co.,  33  Conn.  61;  David- 
son Benedict  Co.  v.  Severson,  109 
Tenn.  672,  72  SW  967:  Fpwlkes  v. 
NashTllle,  etc.,  R.  Co.,  6  Baxt. 
(Tenn.)  663;  Collins  v.  Bast  Tennes- 
see, etc.,  R.  Co.,  9  Heisk.  (Tenn.) 
841. 

60.     See  statutory  provisions;  and: 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Robertson,  103  Ark.  361,  146  SW  482. 

Del. — Perry  v.  Philadelphia,  etc., 
R.  Co.,  24  Del.  899,  77  A  725. 

111. — WUcox  v.  International  Har- 
vester Co.  of  America,  278  111.  465, 
116   NB  151. 

Mich. — ^Lincoln  v.  Detroit,  etc.,  R. 
Co.,  179  Mich.  189,  146  NW  405,  51 
LRANS  710:  West  v.  Detroit  United 
R.  C6.,  159  Mich.  269,  123  NW  1101; 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich. 
539.   48  NW  44. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Phillips.  64  Miss.   693.  2   S  537. 

Mont. — Meliner  v.  Northern  Pac-.  R. 
Co..  46  Mont.  162,  127  P  146. 

Nebr. — ^Murray  v.  Omaha  Transfer 
Co.,  95  Nebr.  175,  145  NW  360,  98 
Nebr.  482,  153  NW  488. 

Oh. — Mahoning  Valley  R.  Co.  v. 
Van  Alstine,  77  Oh.  St.  395,  83  NB 
601.    14    LRANS    893. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Goode.  42  Okl.  784,  142  P  1186,  LRA 
1616B  1141. 

Pa. — Birch  V.  Pittsburg,  etc.,  R. 
Co.,  166  Pa.  339,  SO  A  826. 

8.  D. — Belding  v.  Black  Hills,  etc., 
R.  Co.,  3  S.  D.  369.  53  NW  750. 

Tenn. — Daniel  v.  Elast  Tennessee 
Coal  Co.,  106  Tenn.  470,   68  SW  859; 


Memphis  St  R.  Co.  v.  Prince,  2  Tenn. 
Civ.  A  688. 

Wash. — Thompson  v.  Seattle,  etc., 
R.  Co.,  71  Wash.  436,  128  P  1070; 
Rlnker  v.  Hurd.  69  Wash.  25T,  124 
P  687. 

And  see  oatMS  more  apeciflcally 
cited  Infra  this  section. 

Bl.  Act  April  5,  1910  (86  St  at  I|. 
291  c  143).  See  Oarrett  v.  Louis- 
ville, etc..  R.  Co..  197  Fed.  716,  117 
CCA  109  (att  235  tl.  S.  308,  35  SCt  32, 
59  L.  ed.  242]  (where  this  amendment 
is  referred  to  as  new  legislation  ,not 
affecting  the  construction  of  {  1  of 
the  act);  Midland  Valley  R.  Co.  v. 
Lemoyne,  104  Ark.  327.  148  SW  654. 

[a]  Vitor  to  tails  ajBMidaeBt,  the 
cause  of  action  given  to  an  injured 
employee  by  the  act  did  not  survive 
his  death.  Michigan  Cent.  R.  Co.  v. 
Vreeland,  227  U.  S.  69,  33  SCt  192, 
57  L.  ed.  417,  AnnCasl914C  176;  Gar- 
rett V.  Louisville,  etc.,  R.  Co..  197 
Fed.  716,  117  CCA  109  [aft  235  U.  S. 
308,  36  set  32,  69  L.  ed.  242] ;  Walsh 
v.  New  York,  etc.,  R.  Co.,  173  Fed. 
494;  Fulgham  v.  Midland  Valley  R. 
Co.,  167  Fed.  660  [rev  on  other 
grounds  181  Fed.  91.  104  CCA  151]; 
Carolina,  etc.,  R.  Co.  v.  Shewalter, 
128  Tenn.  363,  161  SW  1136.  LRA 
1916C  964,  AnnCasl915C  605. 

59.  Great  Northern  R.  Co.  v.  Cap- 
lUl  Trust  Co.,  242  U.  S.  144,  37  SCt 
41,  61  L.  ed.  208,  LRA1917B  1050; 
Kansas  City  Southern  R.  Co.  v.  Les- 
lie, 238  U.  S.  699,  35  SCt  844,  59  L. 
ed.  1478;  St.  Louis,  etc.,  R.  Co.  v. 
Oaft  237  U.  S.  648.  35  SCt  704,  69 
L.  ed.  1160  [aff  115  Ark.  483,  171  SW 
1186,  LRA1916C  817]:  Mottett  V.  Bal- 
timore, etc.,  R.  Co.,  220  Fed.  39,  135 
CCA  607;  Northern  Pac  R.  Cc  v. 
Maerkl,  198  Fed.  1,  117  CCA  237; 
St.  Louis,  etc.,  R.  Co.  v.  Rodgers,  118 
Ark.  263,  176  SW  696;  St  Louis,  etc., 
R.  Co.  V.  Conarty.  106  Ark.  421,  156 
SW  98:  Chafin  v.  Norfolk,  etc,  R. 
Co.,  (W.  Va.)  93  SE  822. 

"No  change  was  made  in  i  1. 
Taylor  v.  Taylor,  232  U.  S.  363,  34 
SCt  360,  68  L.  ed.  638.  It  continues, 
as  before,  to  provide  for  two  distinct 
rights  of  action:  one  in  the  injured 
person  for  his  personal  loss -and  suf- 
fering where  the  injuries  are  not  im- 
mediately fatal,  and  the  other  in  his 
personal  representative  for  the  pe- 
cuniary loss  sustained  by  designated 
relatives  where  the  injuries  imme- 
diately or  ultimately  result  In  death. 
Without  abrogating  or  curtailing 
either  right,  the  new  section  pro- 
vides In  exact  words  that  the  right 
given  to  the  injured  person  'shall 
survive'  to  his  personal  representa- 
tive 'for  the  benefit  of  the  same 
relatives  in  whose  behalf  the  other 
right  is  given.  .  .  .  And  when  this 
provision  and  S  1  are  rea^  together 
the  conclusion  Is  unavoidable  that 
the  personal  representative  Is  to  re- 
cover on  behalf  of  the  designated 
beneficiaries,  not  only  such  damages 
as  will  compensate  them  for  their 
own  pecuniary  loss,  but  also  such 
damages  as  will  be  reasonably  com- 
pensatory for  the  loss  and  suffering 
of  the  injured  person  while  he  llveil 
Although  originating  in  the  same 
wrongful  act  or  neglect,  the  two 
claims  are  quite  distinct,  no  part  of 
either  being  embraced  in  the  other. 
One  is  for  the  wrong  to  the  Injured 
person  and  Is  confined  to  his  per- 
sonal   loss    and    suffering   before    he 


died,  while  the  other  Is  for  the 
wrong  to  the  beneficiaries  and  is 
confined  to  their  pecuniary  loss 
through  his  death.  One  begins  where 
the  other  ends,  and  a'  recovery  upon 
both  In  the  same  action  is  not  a 
double  recovery  for  a  single  wrong 
but  a  single  recovery  for  a  double 
wrong."  St  Louis,  etc.,  R.  Co.  v. 
Craft  337  U.  S.  648.  657,  35  SCt  704, 
69   L.  ed.  1160. 

Oainaf**  vaaMally  see  Infra  il 
188-259. 

63.  St  Louis,  etc.,  R.  Ca  v.  Oaft, 
237  U.  S.  648,  35  SCt  704.  59  L.  ed. 
1160;  Northern  Pac.  R.  Co.  v.  Maerkl, 
198  Fed.  1,  117  CCA  237;  St  Louis, 
etc.,  R.  Co.  V.  Rodgers,  118  Ark.  72, 
176  SW  696;  Kansas  City  Southern 
R.  Co.  V.  Leslie,  112  Ark.  305,  167 
SW  83,  AnnCasl91&B  834;  and  eases 
supra  note  52.  Contra  Louisville, 
etc.,  R.  Co.  V.  Rboda,  71  Fla.  526, 
71   S  369. 

64.  U.  S. — Hawkins  v.  ]3arber  As- 
phalt Fav.  Co.,  202  Fed.  340  (Oregon 
statute). 

Conn. — Kllng  v.  Torello,  87  Conn. 
301,  87  A   987,   46  LRANS  930. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Hicks. 
91  Miss.  273,  46  S  360,  124  AmSR 
679;  Pickens  v.  Illinois  Cent  R.  Co., 
^2  Miss.  210,  46  S  868. 
^  Nebr. — Murray  v.  Omaha  Transfer 
Co.,  96  Nebr.  175,  146  NW  860,  98 
Nebr.   482.   163   NW  488. 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  185,  140  P  64,  144 
P  569. 

66.  U.  S. — Alder  v.  Fleming,  159 
Fed.  693,  86  CCA.  419  (Montana  sUt- 
ute). 

Conn. — Goodsell  v.  Hartford,  33 
Conn.  51. 

Del. — Perry  v.  Philadelphia,  etc, 
R.  Co.,  24  Del.  899.  77  A  726  (re- 
viewing cases). 

Ill.-^runs  V.  Welte,  126  111.  A. 
541.  I 

Kan. — Martin  v.  Missouri  Pac.  R. 
Co..  58  Kan.  476,  49  P  606. 

Ky. — Lioulsvllle  R.  Co.  v.  Raymond. 
136  Ky.  738,  123  SW  281,  27  LRANS 
176;  Louisville,  etc.,  R.  Ca.  v.  Sim- 
rail,  104  SW  1199;  Hackett  v.  Louis- 
ville, etc..  R.  Co..  95  Ky.  286,  24  SW 
871,  15  KyL  612;  Conner  v.  Paul,  12 
Bush  144.  I 

Mich. — Dolson  v.  Lake  Shore,  etc, 
R.  Co.,  128  Mich.  444,  87  NW  629; 
Sweetland  v.  Chicago,  etc.,  R.  Co., 
117  Mich.  329,  76  NW  1068,  43  LRA 
668  [disappr  Hurst  v.  Detroit,  etc, 
R.  Co.,  84  Mich.  539,  48  NW  44]. 

Miss. — Mobile,  etc.,  R.  Co.  v. 
Hicks,  91  Miss.  273,  46  8  360.  134 
AmSR  679;  Pickens  v.  Illinois  Cent 
R.  Co.,   92  MIsa.   210,   45  S  868. 

Pa. — Birch  v.  Pittsburg,  etc.,  R. 
Co.,  165  Pa.  339,  30  A  826:  Crider  v. 
Moorhead.  61  Pa.  Super.   632. 

R.  I. — Lubrano  v.  Atlantic  Mills, 
19  R  I.  129.  32  A  205,  34  LRA  797. 

Utah. — Mason  v.  Union  Pac.  R.  Co., 
7  Utah  77,  24  P  796. 

Vt— Legg  V.  Britton,  64  Vt  662. 
24  A  1016  Cdist  Needham  v.  Grand 
Trunk  R.  Co..  38  Vt.  294,  and  dis- 
approving of  dicta  In  that  case]. 

And  see  cases  infra  this  section. 
See  also  Southern  Bell  Tel.,  etc.,  Co. 
V.  Cassin,  111  Ga'.  576,  36  SB  SSl,  50 
LRA  694  (where  the  decisions  are 
ably  reviewed). 

"The  rule  that  a  personal  repre- 
sentative cannot  sue  upon  bot^ 
causes   of   action    is   based   upon    *' 
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statute;  he  cannot  do  both.'*  Construing  the  two 
statutes  together,  it  is  held  in  some  states  that  the 
statute  giving  a  right  of  action  for  death  by  wrong- 
ful act  limits  the  operation  of  the  survival  statute  to 
cases  where  death  does  not  result  from  the  particu- 
lar injury  which  is  the  subject  of  the  suit;  that 
where  death  results  from  such  injury,  the  cause 
of  action  does  not  survive,  but  the  new  statutory 
action  for  death  arises  for  the  benefit  of  the  desig- 
nated persons.*'  Other  cases  reject  this  view."*  Un- 
der some  statutes,  -a  pending  suit  for  personal  in- 
juries may  be  continued  by  the  statutory  benefici- 
aries without  revival,  provided  plaintiff's  death  re- 
sulted from  the  injury  for  which  the  suit  was 
brought,  but  not  otherwise."  Particular  statutes 
provide  that  actions  for  perso&al  injury  shall  not 
survive,  and  that  in  case  ,of  death  the  only  action 


which  shall  lie  is  the  statutory  action  for  death  by 
wrongful  act.***  In  somef  states,  the  "death"  stat- 
ute is  held  to  apply  only  to  cases  of  instantaneous 
or  immediate  death,  and  the  survival  statute  only  to 
cases  where  the  death  was  not  instantaneous  or  im- 
mediate.*^ In  others,  where  decedent  brought  suit 
for  his  injuries,  and  died  pendente  lite,  the  action 
must  'be  continued  by  his  personal  representatives 
under  the  survival  statute,  and  it  is  only  where  no 
such  suit  was  brought  that  the  statutory  action  for 
death  will  lie.**  Particular  state  statutes,  how- 
ever, have  been  construed  as  authoriidng  two  inde- 
X)endent  actions,  one  under  the  statute  for  the  death, 
and  the  other  upon  the  surviving  cause  of  action  of 
the  deceased,  there  being  no  repugnancy  between 
them.** 

[i  40]    d.    Statutes  Limited  to  Putienlar  Claaies 


ground  that  the  defendant  commit- 
ted a  single  wrong,  the  negligence  or 
wrongful  act  which  caused  the  In- 
Jury,  and  that,  while  the  law  gives 
two  remedies  for  the  wrong,  it  was 
mot  contemplated  that  two  recov- 
eries should  be  had  for  one  wrong." 
Louisville  R.  Co.  v.  Raymond,  136 
Ky.  738,  745,  127  SW  281,  27  LRANS 
176. 

Prior  reoovary  •■  a  a«f«Ba*  see 
Infra   {   102. 

66.  Chesapeake,  etc.,  R.  Co.  v. 
Banks,  142  Ky.  746,  135  SW  286; 
Bowling  Green  Oas  Light  Co.  v. 
Dean,  142  Ky.  678,  134  SW  1115; 
Randolph  v.  Snyder,  139  Ky.  169, 
129  SW  562;  Louisville,  etc,  R.  Co. 
V.  Raymond,  136  Ky.  738,  123  SW 
281,  27  LRANS  176;  Louisville,  etc., 
R.  Co.  V.  Slmrall,  127  Ky.  55,  104  SW 
1011,  31  KyL  1269;  Hackett  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ky.  236.  24  SW 
871,  15  KyL  612;  Connor  v.  Paul,  12 
Bush  (Ky.)  144;  Hansford  v.  Payne, 
11  Bush  (Ky.)  380. 

[a]  ESaot  of  alaotloa  on  rlfflrta  of 
beaafldarl— V— If  the  administrator 
should  elect  to  sue  upon  the  com- 
mon-law right  of  action  for  the  in- 
juries to  his  decedent,  and  it  should 
appear  to  the  court  on  the  settlement 
of  his  accounts  that  the  death  of  de- 
cedent was  due  to  the  injury,  the 
court  would  not  permit  his  election 
to  defeat  the  statute,  but  would  treat 
the  fund  so  recovered  as  belonging 
to  those  who  would  be  its  beneflcia- 
rles  if  he  had  sued  under  the  statute. 
Louisville,  etc.,  R.  Co.  v.  Raymond, 
136  Ky.  738,  123  SW  281,  27  LRANS 
lf6. 

67.  U.  S. — McLaughlin  v.  Hebron 
Mfg.  Co.,  171  Fed.  269  (Rhode  Island 
statute);  Martin  v.  Wabash  R.  Co., 
142  Fed.  650,  73  CCA  646,  6  AnnCas 
582  (Illinois  statute):  Hulbert  v. 
Topeka,  34  Fed.  610  (Kansas  stat- 
utes). 

111. — ^Wilcox  v.  International  Har- 
vester Co.  of  America,  278  111.  465, 
116  NB  161;  Ohnesorge  v.  Chicago 
City  R.  Co.,  259  111.  424,  102  NB  819; 
Prouty  V.  Chicago,  250  111.  222,  96 
NB.147;  Devine  v.  Healy,  241  111.  34, 
89  NB  251;  Savage  v.  Chicago,  etc., 
R.  Co.,  238  111.  392,  87  NB  377: 
Chicago,  etc.,  R.  Co.  v.  O'Connor,  119 
111.  586,  9  NB  263;  Holton  v.  Daly, 
106  111.  131;  Kunkel  v.  Chicago  Cons. 
Traction  Co.,  156  111.  A.  393:  Savage 
V.  Chicago,  etc.,  R.  Co.,  142  111.  A. 
342  [afr  238  111.  392,  87  NB  3771; 
Clark  v.  O'Gara  Coal  Co.,  140  111.  A. 
207;  Trl-City  R.  Co.  v.  Brennan,  108 
111.  A.  471;  Wetherell  v.  Chicago  City 
R.  Co.,  104  111.  A.  367;  Merrlhew  v. 
Chicago  City  R.  Co..  92  111.  A.  34«i; 
Wehr  v.  Brooks,  21  111.  A.  115. 

Kan. — Berner  v.  Whlttelsey  Mer- 
cantile Co.,  93  Kan.  769,  145  P  667, 
AnnCasl916D  350;  Missouri  Pac.  R. 
Co.  v.  Bennett,  58  Kan.  499,  49  P  606 
Caff  on  other  grounds,  but  disappr 
holding  to  the  contrary.  5  Kan.  A.  231, 
47  P  1831;  Martin  v.  Missouri  Pac.  R 


AmR  742  [disappr  St.  Louia,  etc,  R. 
Co.  v.  Goode,  *%  Okl.  784.  142  P  1186, 
LRA1916B   1140]. 

Mich. — Rouse  T.  Michigan  United 
R.  Co.,  164  Mich.  475,  129  NW  719: 
Sweetland  v.  Chicago,  etc.,  R.  Co.,  117 
Mich.  329,  75  NW  1066,  43  LRA  568 
(which,  however.  Is  overruled  on  this 
point  by  later  cases  see  infra  note 
68). 

Mo. — Downs  V.  United  R.  Co.,  184 
SW  995;  Greer  v.  St.  Louis,  etc.,  R. 
Co.,  173  Mo.  A.  276.  168  SW  740  (so 
expressly  provided  by  Rev.  St.  [1909] 
i  5438);  Showen  v.  Metropolitan  St. 
R.  Co.,  164  Mo.  A.   41,  148  SW   136. 

R.  I. — Lubrano  v.  Atlantic  Mills, 
19  R.  I.  129,  32  A  206,  34  LRA 
797. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sulli- 
van, (Civ.  A  J  190  SW  739;  Black  v. 
Texas,  etc.,  K.  Co.,  (Civ.  A.)  161  SW 
1077;  Houston,  etc.,  R.  Co.  v.  Max- 
well, 61  Tex.  Civ.  A.  80,  128  SW  160; 
International,  etc.,  R.  Co.  v.  BUyson, 
43  Tex.  Civ.  A.  46,  94  SW  910;  BUy- 
son V.  International,  etc.,  R.  Co.,  33 
Tex.  Civ.  A.   1,  75  SW,  868. 

68.  Ky. — Newport  News,  etc..  Co. 
V.  Dentzel,  91  Ky.  42,  14  SW  968.  12 
KyL   626. 

Mich. — Love  V.  R.  Co.,  170  Mich.  1, 
135  NW  963;  Rouse  v.  Michigan 
United  R.  Co..  164  Mich.  476,  129 
NW  719. 

Nebr. — Murray  v.  Omaha  Transfer 
Co.,  95  Nebr.  176,  146  NW  360,  98 
Nebr.  482.  153  NW  488. 

Oh. — Mahoning  Valley  R.  Co.  v. 
Van  Alstlne,  77  Oh.  St.  395,  S3  NB 
601,  14  LRANS  893. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Goode,  42  Okl.  786,  142  P  1186,  LRA 
1915B   1141. 

Pa. — Crider  v.  Moorhead,  61  Pa. 
Super.    632. 

Wis. — Johnson  v.  Ejau  Claire.  149 
Wis.  194,  135  NW  481;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  102  Wis.  137,  77 
NW  748,  78  NW  771.   44  LRA  679. 

And  see  cases  infra  note  63.  See 
also  Bradshaw  v.  Lancashire,  etou,  R. 
Co.,  L.  R.  10  C.  P.  189  (holding  that 
Lord  Campbell's  Act  did  not  take 
away  any  right  of  action  that  the 
personal  representative  would  have 
had  but  for  that  act). 

69.  Daniel  v.  Bast  Tennessee  Coal 
Co.,  105  Tenn.  470,  68  SW  859;  Mem- 
phis St.  R.  Co.  V.  Prince,  2  Tenn.  Civ. 
A.  688. 

So.  See  statutory  provisions;  and 
Webber  v.  St.  Paul  City  R.  Co.,  97 
Fed.  140,  38  CCA  79  (Minnesota  stat- 
ute); Hilliker  v.  Citlsens'  St.  R.  Co., 
152  Ind.  86.  52  NB  607;  Boor  v.  Low- 
ney,  103  Ind.  468.  3  NB  151,  63  AmR 
519;  Stout  V.  Indianapolis,  etc.,  R. 
Co.,  41  Ind.  149,  53  Ind.  143;  Ander- 
son v.  Fielding.  92  Minn.  42.  99  NW^ 
357.  104  AmSR  665  (holding,  under  L. 
[1897]  c  261,  that  where  an  injured 
person  dies  pendente  lite,  his  rep- 
resentative may  be  substituted  as 
plaintiff  and  convert  the  action  by 
amendment  into  the  statutory  action 


Co..  58  Kan.  475,  49  P  605;  McCarthy    for  the  benefit  of  the  widow  and  next 
V.  Chicago,  etc.,  R.  Co.,  18  Kan.  46,  26  1  of  kin);    Cooper  -v.    St.   Paul   City   R. 


Co.,  66  Minn.  134,  66  NW  688. 

61.     See  infra   {    48. 

63.  Parvis  v.  Philadelphia,  etc..  R. 
Co.,  13  Del.  436,  17  A  702;  Smith  v. 
Lehigh  Valley  R.  Co.,  232  Pa.  456: 
81  A  554;  Black  v.  Baltimore,  eta.  R. 
Co.,  224  Pa  619.  73  A  903:  Edwards 
V.  Glmbel,  202  Pa.  JO.  51  A  357; 
McC^afferty  v.  Pennsylvania  R.  Co., 
193  Pa.  SS9.  44  A  436.  74  AmSR  690; 
Hill  V.  Pennsylvania^  R.  Ca.  178  Pa. 
223,  35  A  997,  66  AmSR  764,  35  LRA 
196;  Birch  v.  Pittsburg,  etc.,  R.  Co.. 
165  Pa.  339,  30  A  826;  Pennsylvania 
R.  Co.  v.  Henderson,  51  Pa.  315: 
Pennsylvania  R.  Co.  v.  McCloskev. 
23  Pa.  526;  Crider  v.  Moorhead,  51 
Pa.  Super.  532. 

63.  U.  S. — Frescoln  v.  Tract,  etc. 
Co.,  225  Fed.  441  (Washington  sUt- 
ute);  Jacobs  v.  Glucose  Sugar  Re- 
fining Co.,  140  Fed.  766  (construing 
Iowa  statutes). 

Ark. — Murphy  v.  St.  Louis,  etc,  R. 
Co.,  92  Ark.  169,  122  SW^  636;  St 
Louis,  etc..  R.  Co.  v.  Gorman.  92  Arlt 
102,  122  SW  116;  Murphy  v.  St  Loaii, 
etc.,  R.  Cp..  92  Ark.  159,  122  SW 
636;  St  Louis,  etc,  R.  Co.  v.  Daw- 
son, 68  Ark.  1,  56  SW^  46  (separate 
counts);  St  Louis,  etc.,  R.  Co.  v 
Sweety  63  Ark.  563,  40  SW  463;  Davis 
v.  Nichols,  54  Ark.  358,  15  SW  880: 
Davis  V.  St.  Louis,  etc.,  R.  Co.,  it 
Ark.   117,   IS   SW  801,   7   LRA  283. 

Ga. — ^Augusta  R.  Co.  v.  Glover,  )3 
Ga.  132.   18  SB  406. 

La. — Elchorn  v.  New  Orleans  R. 
etc.,  Co.,  112  La.  236,  36  S  336,  lOt 
AmSR   437. 

Md. — Dronenbu'rg  v.  Harris.  lOS 
Md.  597,  71  A  81;  Stewart  v.  Cnlltd 
Electric  Light,  etc,  Ck>..  104  Md.  Ui. 
65  A  49,  118  AmSR  410.  8  LRAKS 
384. 

Mass. — cnare  v.  New  Tork.  etc,  R. 
Co..  172  Mass.  211,  61  NB  1088; 
Bowes  v.  Boston,  155  Mass.  344,  i) 
NB  633,    16   LRA   365. 

Mich. — ^Hurst  v.  Detroit  City  R 
Co.,  84  Mich.  639,  48  NW  44  (holding 
that  a  recovery  in  one  action  Is  no 
bar  to  a  recovery  in  the  other  ac- 
tion). 

Miss. — ^Vicksburg.  etc,  R.  Co.  v. 
Phillips,  64  Miss.  693,  2  S  537. 

Mo. — Strode  v.  St  Louis  Transit 
Co.,    87    SW    976. 

N.  Y. — Storrs  v.  Northern  Pac.  R. 
Co.,  148  App,  Dlv.  408.  132  NTS  954 
[aff  208  N.  T.  629  mem,  102  NE  IIM 
mem]  (statutes  of  this  class  are  not 
In  conflict  with,  and  do  not  repeal, 
statutes  creating  new  cause  of  ac- 
tion In  representatives). 

Oh.— 'Mahoning  Valley  R.  Co.  v. 
Van  Alstlne.  77  Oh.  St.  896,  83  NE 
601,   14   LRANS  893. 

Okl. — St.  Louis,  etc  R.  Ca  T. 
Goode,  42  Okl.  784.  142  P  1185,  UU 
1915E   1141. 

Or. — Putman  v.  Southern  Pac.  Co, 
21  Or.  280,  27  P  10S3. 

S.  C. — Grainger  v.  Greenville,  etc 
R.  Co..  101  S.  -C.  399,  86  SB  968. 

S.  D. — Rowe  V.  Richards.  J6  S.  D. 
201,  161  NW  1001,  LRA1915E  1075, 
AnnCasI918A  294;  Rowe  T.  Rtcbards, 


For  later  oaaas,  derelopaMsta  and  duUMT**  in  the  law  see  cumulative  Annotations,  same  tltla,  page  and  note  namber. 
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of  Cases.  In  some  jurisdictions,  statutes  exist  an- 
thorizing  the  recovery  of  damages  for  death  by 
wrongful  act  in  special  classes  of  cases.**  Instances 
of  this  are  foand  in  employers^  liability,*'  and  work- 
women's compensation  acts." 

Tbe  Federal  Employers'  LiabiUty  Act  *^  is  limited 
to  common  carriers  by  railroad  while  engaged  in  in- 


32  S.  D.  66,  142  NW  664,  LRA1915E 
1069;  Beldlng  v.  Black  Hills  R.  Co., 
S  S.  D.  369,  53  NW  750. 

Tex. — International,  etc.,  R.  Co.  v. 
Kuehn,   TO  Tex.   682.  8  SW   484. 

Vt. — ^Westcott  V.  Central  Vermont 
R.    Co..   61  Vt.  438,  17  A  746. 

Wash. — Swanson  v.  Paciflc  Sblp- 
plnK  Co.,  60  Wash.  87,  110  P  796. 

Wis. — Moyer  v.  Oshkoah,  151  Wis. 
686,  139  NW  378;  Brown  v.  Chlcaaro. 
etc.,  R.  Co..  102  Wis.  137,  78  NW 
735,  44  LRA  679. 

Eteg. — I>eKKOtt  V.  Great  Northern 
R.  Co.,  1  Q.  B.  D.  699:  Bradshaw  v. 
Lancashire,  etc.,  R.  Co..  L.  R.  10 
C.    P.    189. 

See  also  Southern  Bell  Tel.,  etc, 
Co.  V.  Cassin,  111  Ga.  676,  36  SB  881, 
50  LRA  694  (reviewing  cases). 

roxaac  xaeoTMcy  m  a  ter  see  intra 
(  102. 

9*.     See  statutory  provisions. 

65.  See  a(atutoBy  provisions;  and 
Ruiz  V.  Santa  Barbara  Gas,  eXc,  Co., 
164  Cal.  188,  128  P  330;  Daly  v.  New 
Jersey  Steel,  etc.,  Co.,  165  Mass.  1, 
29  NB  507:  Mobile,  etc.,  R.  Co.  v. 
Hicks,  91  Miss.  273,  46  S  860,  124 
AmSR  679. 

[a]  Xn  Alabama  (1)  the  rlKht  of 
action  uhder  the  Employers'  Liabil- 
ity Act  (Code  [1907]  ii  3910-3912) 
is  not  a  new  cause  of  action,  but  a 
statutory  continuance  or  survival  of 
the  same  cause  of  action  which  the 
employee  had.  Williams  v.  Alabama 
Great  Southern  R.  Co.,  168  Ala.  396, 
48  S  485,  17  AnnCas  516.  (2)  Where 
a  parent  recovers  In  an  action  under 
Code  (1907)  i  2485  for  the  death  of 
a  minor  child,  such  parent  cannot 
thereafter  recover  for  such  death  in 
an  action  as  administrator  under  the 
Employers'  Liability  Act,  although 
the  damages  under  the  code  provi- 
sion are  punitive  and  those  under  the 
Employers'  Liability  Act  are  com- 
pensatory. Hull  V.  Wimberly,  etc.. 
Hardware  Co.,  178  Ala.  638,  59  S 
568.  Compare  Tennessee  Coal,  etc., 
Co.  V.  Herndon,  100  Ala.  451,  14  S 
287  (holding  that  a  s>iit  by  a  parent 
for  death  of  a  child  brought  under 
tlie  employers'  act  is  no  bar  to  a  suit 
by  a  personal  representative  of  the 
child,  because  the  parent's  suit  can- 
not be  maintained).  (3)  Where  the 
complaint  does  not  count  on  the  neg- 
ligence or  other  wrong  of  a  fellow 
servant,  It  la  not  brought  under  the 
employers'  act,  and  must  be  con- 
sidered as  brought  under  the  general 
act  as  to  death  by  wrongful  act. 
Northern  Alabama  R.  Co.  v.  Mansell, 
138  Ala.  648,  36  S  459.  (4)  "Where 
the  injury,  resulting  In  death.  Is  to 
the  servant  while  engaged  In  the  ser- 
vice of  the  master,  his  personal  rep- 
resentative may. rest  his  action  upon 
the  right  and  remedy  provided  by 
the  homicide  act;  but  when  he  does 
so,  (he  right  to  recover  must  be  de- 
termined by  the  common  law  rules, 
without  reference  to  or  reliance  upon 
the  employer's  liability  act."  Louis- 
ville, etc.,  R.  Co.  V.  C%amblee,  171 
Ala.  188,  193,  64  S  681,  AnnCasl913A 
977. 

[bl  Xb  Colorado,  the  cailse  of  ac- 
tion under  Rev.  St.  (1908)  {  2056 
providing  that,  if  the  employees  of  n 
railroad  negligently  cause  a  death 
the  company  shall  forfeit  three  thou- 
sand dollars  to  Ave  thousand  dollars 
to  the  next  ot  kin,  does  not,  like  the 
action  under  |{  2057,  2058,  depend 
upon  whether  the  deceased  could 
have  maintained  an  action,  but 
creates  a  new  and  Independent  cause 
of  action  which  Is  penal  In  Its  na- 
ture. Denver,  etc.,  R.  Co.  v.  Frederic. 
67  Colo.  90.  140  P  468. 

[c]  Hi  Ofgvn  (1)  the  cause  of 
action   under  the  Employers'  Liabil- 


ity Act  for  causing  death  is  a  «ur. 
vlval  action.  Hawkins  v.  Barber  As- 
phalt Pav.  Co.,  202  Fed.  340;  Mc- 
Claugherty  v.  Rogue  River  Electrlo 
Co.,  73  Or.  136,  140  P  64,  144  P  569. 
(2)  The  Employers'  Liability  Act  (L. 
1911  c  3)  does  not  repeal  the  Gen- 
eral Death  Act  (Lord  L.  t  380). 
Statts  V.  Twohy  Bros.  /Co.,  61  Or. 
602,  123  P  909. 
aanloyen'  liability  acts  gtauMly 
ee    Master    and    Servant     [26    Cyc 


See  statutory  provisions. 
Xn  XUlBola,   under   the   Occu- 


see 
1079] 

66. 

[a] 
patlonal'  Diseases  Act,  separate 
rights  of  action  exist  In  the  person 
Injured  and  in  his  widow  and  heirs. 
Wilcox  v.  International  Harvester 
Co.,  198  111.  A.   33. 

[b]  In  KUusaote,  the  right  of  ac- 
tion to  recover  compensiftlon  for  the 
death  of  an  employee,  given  by  the 
Workmen's  Compensation  Act  (Gen. 
St.  [1913]  {  8208),  as  amended  by 
L.  (1915)  c  209,  is  a  new  and  dis- 
tinct right  of  action  created  by  the 
death.  State  v.  Hennepin  County 
Dlst.  Ct.,  131  Minn.  96,  154  NW 
661. 

Wozkmaa'a  oompansatloii  aats  gan- 
•rallT  see  Workmen's  Compensation 
Acts. 

67.  85  St.  at  L.  65,  as  amended 
by  36  St.  at  L.  291  c  143. 

"Under  the  Employers'  Liability 
Act  (35  Stat.  65,  c  149  {  1)  the  ac- 
tion Ilea  for  'Injury  or  death  result- 
ing In  whole  or  In  part  from  the 
negligence  of  any  of  the  ofllcers, 
argents,  or  employees  of  such  car- 
rier.' "  Kanawha,  etc.,  R.  Co.  v. 
Kerse.  239  U.  S.  676,  580,  36  SCt 
174,   60   L.   ed.    448. 

[a]  Til*  purpose  of  the  set  is  to 
give  a  right  of  action  for  the  bene- 
fit of  certain  relatives,  dependent 
upon  .  the  employee  wrongfully 
killed,  for  the  pecuniary  loss  to 
them  resulting  from  his  death,  and 
also  to  give  an  employee  wrongfully 
injured  a  right  of  action  therefor, 
which  shall  survive.  In  case  of  his 
death,  to  the  same  beneficiaries. 
Chafin  v.  Norfolk,  etc,  R.  Co.,  (W. 
Va.)    93   SE    822. 

68.  Xatsrstata  oonuneros  as  la- 
▼olTSd  la  applloatlon  of  Psdsral  Bm- 
ploysrs'  MaWllty  Aot  see  Commerce 
H  61-57. 

69.  U.  S.— Erie  R.  Co.  v.  Winfleld, 
244  U.  S.  170.  37  SCt  556,  61  L.  ed. 
1067,  AnnCasl918B  662  [rev  88  N.  J. 
L.  619,  96  A  394];  New  York  Cent. 
R.  Co.  V.  Winfleld,  244  U.  S.  147, 
37  SCt  546,  61  L.  ed.  1045,  AnnCas 
1917D  1189  [rev  216  N.  T.  284]; 
Pecos,  etc.,  R.  Co.  v.  Rosenbloom, 
240  U.  8.  439,  36  SCt  890,  60  L.  ed. 
730;  Seaboard  Air  Line  R.  Co.  v. 
Kenney.  240  U.  S.  489,  36  SCt  468, 
60  L.  ed.  762;  Chicago,  etc.,  R.  Co. 
V.  Devlne,  239  U.  S.  52,  36  SCt  27,  60 
L.  ed.  140;  St.  Louis,  etc.,  R.  Co. 
v.  Oaft,  237  U.  S.  648,  36  SCt  704, 
69  L.  ed.  1160;  Seaboard  Air  Line  R. 
Co.  V.  Horton.  233  U.  S.  492,  34  SCt 
635,  58  L.  ed.  1062,  LRA1915C  1, 
AnnCaBl916B  475;  Taylor  v.  Taylor, 
232  U.  S.  363,  34  SCt  350,  58  L. 
ed.  638  [rev  204  N.  Y.  135.  97  NE 
502,  AnnCasl913D  276  (aff  144  App. 
DIv.  634,  129  NYS  378)];  North  Caro- 
lina R.  Co.  v.  Zachary,  232  TJ.  S. 
248,  34  SCt  305.  58  L.  ed.  591.  Ann 
Ca8l914C  159;  St.  Louis,  etc.,  R.  Co. 
V.  Seale,  229  U.  S.  156,  33  SCt  651. 
57  L.  ed.  1129,  AnnCasl914C  156; 
St.  Louts,  etc.,  R.  Co.  V.  Hesterly, 
228  U.  S.  702,  33  SCt  703,  57  L.  ed. 
1031  [rev  98  Ark.  240,  135  SW  874]; 
Gulf,  etc.,  R.  Co.  V.  McGinnls,  228 
U.  S.  173,  33  SCt  426,  67  L.  ed.  785: 
Michigan  Cent.  R.  Co.  v.  Vreeland, 
227    U.   S.    69,   S3    SCt  192,   67   L.   ed. 


terstate  or  foreign  commerce,  and  to  persons  injured 
while  employed  in  such  commerce,'*  but  within  the 
sphere  of  its  operation,  the  federal  statute  is  exclu- 
sive, and  all  state  laws  covering  the  same  field  are 
superseded."  The  sphere  of  operation  of  the  federal 
act  is  the  entire  field  of  liability  of  railroad  em- 
ployers in  interstate  commerce  to  make  compensa- 

417,  AnnCasl914C  176;  Missouri,  etc, 
R.  Co.  V.  Wulf,  226  U.  S.  570,  33  SCt 
135,  67  L.  ed.  355;  Mondou  v.  New 
York,  etc.,  R.  Co.,  223  U.  S.  1,  32 
SCt  169,  66  L.  ed.  327,  38  LRAN8 
44;  Cory  v.  tiSke  Shore,  etc.,  R.  Co.. 
208  Fed.  847;  Kelly  v.  Chesapeake, 
etc,  R.  Co.,  201  Fed.  602;  Garrett 
V.  Louisville,  etc.,  R.  Co., .  197  Fed. 
715,  117  CCA  109  [aft  235  U.  S.  308, 
35  SCt  32,  59  L.  ad.  2421;  Walsh  v. 
New  York,  etc^,  R.  Co.,  178  Fed.  494; 
Fulgham  v.  Midland  Valley  R.  Co., 
167  Fed.  660  [rev  on  other  grounds 
181  Fed.  91,  104  CCA  151];  Hall  v. 
Louisville,  etc.,  R.  Co.,  167  Fed. 
464,  466  (where  the  court  said:  "If 
the  employe  bringing  the  suit  was 
in  the  employment  of  a  common  car- 
rier engaged  entirely  In  intrastate 
commerce,  the  right  of  action 
must  necessarily  be  created  entirely 
under  the  state  statute,  and,  if  the 
employs  was  in  the  employment  of 
a  common  carrier  engaged  in  inter- 
state commerce,  the  right  of  action 
Is  created  under  the  federal  stat- 
ute"). 

Ark.— Midland  Valley  R.  Ob.  v. 
BnnldT  109  Ark.  206,  159  SW  214. 

Colo. — Denver,  etc.,  R.  Co.  v.  WH-, 
son,  62  Colo.  492,  163  P  857. 

Fla. — Flanders  v.  Georgia  South- 
em,  etc.,  R.  Co.,  68  Fla.  479,  67  S 
68. 

111. — Staley  v.  Illinois  Cent.  R.  Co.. 
268  III.  856.  109  NE  342.  LRA1916A 
450. 

Ky. — McGarvey  v.  McGarvey,  163 
Ky.  242,  173  SW  765;  Louisville,  etc., 
R.  Co,  v.  Strange,  156  Ky.  439,  161 
SW  239;  Illinois  Cent.  R.  Co.  v. 
Doherty,  153  Ky.  363,  165  SW  1119, 
47  LRANS   31. 

La. — Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  136  La.  962,  66 
S  313;  LaCasse  v.  New  Orleans,  etc, 
R.    Co.,    135    La.    129,   64   S    1012. 

Mo. — Vaughan  v.  St.  iKtuis.  etc., 
R.  Co.,  177  Mo.  A.   155,  164  SW  144. 

N.  J. — Grybowskl^v.  Erie  R.  Co., 
88  N.  J.  L.  1,  95  A  764  [aff  89  N.  J. 
L.  361,  98  A  10851  (holding  that 
amount  of  recovery  is  not  limited  by 
the  state  Workmen's  CDompensation 
Act). 

N.  Y. — Winfleld  v.  New  York  Cant., 
ate,  a.  Co.,  216  N.  Y.  284,  110  NE 
n4,  AnnCaslOlOA  817   [rev  on  other 

r rounds  244  U.  S.  147,  37  SCt  646, 
1    L.    ed.    1045,   AnnCaal917D    1139]. 

Oh. — ^Waring  v.  Baltimore,  etc.,  R, 
Co.,  33  Oh.  Clr.  Ct  194,  15  Oh.  Cir. 
Ct.  N.  S.  33. 

Okl. — St  Louis,  etc,  R.  Co.  v. 
Snowden,  48  Okl.  116,  149  P  1083. 

Pa. — Fisher  v.  I^high,  etc,  R.  Co., 
20  Pa.  Dlst.  444. 

Tex. — Eastern  R.  Co.  v.  Ellis,  (Civ. 
A.)  153  SW  701;  Kansas  City,  etc, 
R.  Co.  V.  Pope,  ((2iv.  A.)  152  SW  185; 
Gulf,  etc.,  R,  Co.  V.  Lester,  (Civ.  A.) 
149  SW  841;  Rivera  v.  Atchison,  etc., 
R.    Co.,     (Civ.    A.)     149     SW    223. 

Vt. — White  V.  Central  Vermont  R. 
Co.,  87  Vt  330,  89  A  618  [atC  238 
U.  S.  507,  36  SCt  865,  59  L.  ed. 
1433,    Ann(!;asl916B    262], 

See  also  Master  and  Servant  [26 
Cyc    1079]. 

But  see  Troxell  v.  Delaware,  etc, 
R.  Co.,  180  Fed.  871  [rev  on  other 
grounds  183  Fed.  373,  105  CCA  593 
(certiorari  den  219  U.  8.  584.  31  SCt 
469,  55  L.  ed.  346)]  (holding  that 
plaintiff  may  sue  under  either  state 
or  federal  statute,  where  both  car- 
rier and  employee  were  engaged  In 
both  Interstate  and  intrastate  com- 
merce). 

[a]  Bnle  appUsA^— (1)  In  an  ac- 
tion, which  can  be  maintained  only 
under  the  Federal  Employers'  Lia- 
bility Act,  where  the  evidence  falls 
to  establish  the  right  of  plaintiff  to 
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DEATH 


[§« 


tion  for  death  or  injury  of  employees  in  such  com- 
merce.'" Consequently  there  is  no  room  for  state 
regulation,  even  in  respect  of  death  or  injury  occur- 
ring without  fanlt,  and  as  to  which  the  federal  act 
gives  no  remedy."  State  workmen's  compensation 
laws  are  completely  superseded  as  to  interstate  rail- 
road carriers  and  their  employees  in  interstate  com- 
merce. " 


|T» 


Other  inatuiOM  of  statutes  imposing  liability  for 
death  in  specially  enumerated  cases  are  found  in 
statutes  specially  providing  that  an  action  diall  lie, 
subject  to  the  particular  statutory  limitations  and 
conditions,  in  the  following  classes  of  cases :  Where 
the  death  is  of  a  child  or  ward,'^  or  wife,^*  or  passen- 
ger on  a  public  conveyance,'*  or  an  employee  of  a 
railway;"  where  death  is  caused  in  the  operation  of 


r«cover,  he  wtU  not  be  permitted  to 
do.  so  under  the  state  statute.  Illi- 
nois Cent.  R.  Co.  V.  Doherty,  IBS  Ky. 
}63,  156  SW  1119,  47  LRANS  31. 
(8)  Where  plaintiff's  petition  states 
a  case  under  the  state  statute,  but 
on  the  evidence  it  appears  that  the 
case  is  controlled  by  the  -  federal 
statute,  and  defendant  has  duly  ex- 
cepted, the  state  court  is  bound  to 
take  notice  of  the  objection  and  dis- 
miss it  plaintitr  is  not  entitled  to 
recover  under  the  federal  statute. 
St.  Louis,  etc.,  R.  Co.  v.  Seals,  229 
IT.  S.  156.  S3  set  651,  57  L.  ed:  1129, 
AnnCasl914C    166. 

[bl    Blaertloa  of  vnuedlaB. — ^Where 

Slalntlff  has  brought  her  action  un- 
er  the  state  statute  as  widow  of 
the  deceased  employee  and  subse- 
quently briners  a  suit  as  admlnls- 
vatrix  under  the  Federal  Employers' 
Ijlablllty  Act,  the  two  actions  are 
aeparate  and  the  court  has  no  power 
to  require  her  to  elect  which  action 
she  will  proceed  in.  If  the  death 
of  the  deceased  employee  was  oc- 
casioned while  he  was  engaged  in 
Interstate  commerce,  the  suit  must 
be  brought  under  the  Federal  Bm- 
ployers'  lilability  Act,  but  if  he  was 
not  engaged'  In  Interstate  commerce, 
the  suit  can  be  maintained  only  un- 
der the  state  statute.  Fisher  v.  IiO- 
hlgh,  etc.,  R.  Co.,  20  Fa.  Dist.  444. 
».  Brie  R.  Co.  v.  Winfleld,  244 
XI.  a  170.  37  set  566,  61  L.  ed.  1057. 
AnnCa8l918B  662  [rev  88  N.  J.  L.. 
619,    96    A    394], 

71.  lErie  R.  Co.  v.  Winfleld.  244 
U.  S.  170,  37  set  666,  61  L..  ed.  1057; 
AnnCasl918B  662  [rev  88  N.  J.  L. 
«1»,  96  A  894] ;  New  Torlc  Cent.  R. 
Co.  V.  Winfleld.  244  U.  S.  147,  87  SCt 
S46,  61  L.  ed.  1045,  AnnCasl917D 
lis*  [rev  216  N.  Y.  284,  168  App. 
Div.  S51]:  SUley  v.  Illinois  Cent.  R. 
Co..  268  111.  366,  109  NB  S42,  LRA 
1916A    460. 

79.  Erie  R.  Co.  v.  Winfleld,  244 
U.  S.  170,  87  SCt  656,  61  L.  ed.  1067, 
AnnCasl918B  662  [rev  88  M.  J.  L,. 
«1»,  96  A  894]:  New  York  Cent.  R. 
Co.  V.  Winfleld,  244  U.  S.  147,  87 
set  646,  61  U  ed.  1046,  Anneasl917D 
1139    [rev  216  N.    Y.   284].  . 

[a]  The  eazller  cases  were  ooi# 
fltetlnf  as   to   whether   or   not   state 

gompensatlon  acts  were  superseded 
y  the  Federal  Employers'  Liability 
Act  in  cases  not  involving  negligence 
or  fault.  See  Workmen's  Compen- 
sation Acts  t  31.  The  rule  is  now 
authoritatively  settled  as  stated 
above  in  the  text. 

73.  See  statutory  provisions;  and 
Tennesee  Coal,  etc..  Co.  v.  Herndon, 
100  Ala.  451,  14  8  287;  .Smith  v. 
Louisville,  etc.,  R.  Co.,  75  Ala.  449; 
Berry  v.  Louisville,  etc.,  R.  Co., 
128  Ind.  484,  28  NE  182;  Louisville, 
etc.,  R.  Co.  V.  Qoodykoontz,  119  Ind. 
111.  ?1  NB  472.  12  AmSR  371;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Beyerle,  110 
Ind.  100,  11  NE  6;  Mayhew  v.  Burns, 
lOS  Ind.  828.  2  NE  793;  Pennsyl- 
vania Co.  V.  Lilly,  73  Ind.  252;  Qann 
T.  Worman,  69  Ind.  458;  Cincinnati, 
etc.,  R.  Co.  V.  Chester,  67  Ind.  297; 
Pittsburg,  etc..  R.  Co.  v.  Vlnlng,  27 
Ind.  613,  92  AmD  269;  Baltimore, 
etc.,  R.  Co.  V.  Bradford,  20  Ind,  A. 
848,  49  NE  388.  67  AmSR  252;  Schlel- 

fr  V.  Northern  Terminal  Co.,  43  Or. 
72  P  324;  Putman  v.  Southern  Pac. 
do..  21  Or.  230,  27  P  1033:  Hedrick 
V.  Ilwaco  R.,  etc.,  Co.,  4  Wash.  400, 
30  P  714. 

[a]  Vnxpose  of  ■tatat«.^'*A  par- 
ent at  common  law  could  maintain 
an  action  for  damages  for  loss  of 
services  of  his  minor  child  from  the 


time  of  the  injury  until  death,  where 
death  did  not  Immediately  follow  the 
injury;  and  the  object  of  the  stat- 
ute Is  to  create  a  new  and  independ- 
ent right  of  action  for  the  loss  of 
services  subsequent  to  the  decease 
of  the  child,  which  did  not  exist  at 
common  law.  And  this  right  is  sepa- 
rate and  distinct  from  tnat  of  the 
heirs  or  persbnal  representatives 
[under  death  statists].  Two  actions 
may  thus  spring  from  the  same 
wrongful  act,  because  two  distinct 
injuries  are  thereby  inflicted.  But 
the  actions  are  prosecuted,  in  difler- 
ent  rights  and  the  damages  are  given 
upon  different  principles.  The  dam- 
ages recovered  by  a  parent  for  loss 
of  services  of  a  child  belong  to  the 
parent  in  his  own  right  and  are  not 
distributable  among  the  heirs,  and 
do  not  become  a  part  of  the  estate 
of  the  deceased.  The  measure  of 
damages  in  such  cases  is  the  value 
of  the  child's  services  from  the  time 
of  the  injury  until  he  would  have 
attained  the  age  of  majority,  taken 
in  connection  with  his  prospects  in 
life,  less  the  cost  of  his  support  and 
maintenance.  To  this  may  be  add- 
ed in  proper  cases  the  expense  of 
nursing  and  medical  treatment,  and 
in  some  Jurisdictions  even  funeral 
expenses."  Hedrick  v.  Ilwaco  R.. 
etc.,  Co..  4  Wash.  400,  404,  10  P 
714. 

[b]  lb  Alabama.— (I)  "The  sUt- 
ute,  section  2588,  confers  the  right 
of  action  on  the  father,  although 
death  may  have  resulted.  Section 
2689  of  the  Code  gives  the  right  of 
action  to  the  .personal  representa- 
tive, in  cases  where  the  decedent 
could  have  sued  and  recovered,  had 
the  injliry  not  resulted  in  death. 
The  right  of  the  father  is  not  re- 
stricted. In  express  terms,  to  the 
limitation  contained  in  section  2589. 
We  hold  that,  under  section  2688  of 
the  Code,  the  father  may  recover  in 
all  cases  where  at  common  law  he 
might  have  recovered  if  the  injury 
had  not  resulted  In  death,  and  the 
purpose  of  this  statute  was  to  give 
the  father  the  right  of  action,  al- 
though death  resulted  from  the  in- 
jury.^' Williams  V.  South,  etc.,  Ala- 
bama R.  Co.,  91  Ala.  636.  637,  638, 
9  S  77.  (2)  "While  there  Is  no 
express  limitation  In  this  statute, 
to  cases  in  which  recovery  might 
have  been  had  by  the  party  injured, 
had  not  death  ensued,  we  can  con- 
ceive of  no  possible  reason  upon 
which  to  base  a  construction  other 
than  this."  Lovell  v.  DeBardelaben 
Coal,  etc,  Co.,  90  Ala.  13,  17,  7  S 
756.  (3)  The  father  can  not  main- 
tain the  action  to  recover  under  the 
employer's  act.  Lovell  v.  DeBar- 
deleben  Coal,  etc.,  Co.,  90  Ala.  13,  7 
B  756;  Stewart  v.  Louisville,  etc., 
R.  Co.,  83  Ala.  493,  4  S  373;  Wil- 
liams V.  South,  etc.,  Alabama  R.  Co., 
supra.  (4)  "The  principle  of  law 
which  subjects  a  defendant  to  dam- 
ages for  the  death  of  a  minor  child 
at  the  suit  of  the  father,  as  pro- 
vided In  this  section,  rests  upon  a 
different  foundation  altogether  from 
that  declared  under  the  employer's 
act.  If  the  father,  expressly,  or  Im- 
pliedly, consents  that  his  minor 
child  enter  the  employment  of  an- 
other, and  he  is  Injured  by  the  negli- 
gence of  a  co-employf,  he  thereby 
subjects  himself  to  the  limitations 
and  privileges  of  the  employer's  act, 
which  prescribes  the  condition  upon 
which  a  recovery  may  be  had  for 
an  injury  caused  by  the  wrong  or 
negligence  of  a  co-employ*.     Where, 


however,  a  minor  eblM  is  employed 
without  the  knowJitdge  or  consent 
of  the  father,  upon  whom  the  law 
devolves  the  duty  of  his  care  and 
protection,  and  Is  Injured  by  the 
wron^  and  negligence  of  .  the  de- 
fendant's servants  or  agents,  the 
right  to  sue  and  recover  for  the  in- 
Jury  is  not  limited  and  conditioned 
by  the  provisions  of  the  employer's 
act."  Williams  v.  South,  etc,  Ala- 
bama R.  Co..  supra. 

[c]  IS  esorgU  (1)  the  right  of 
action  given  by  the  act  of  Oct.  27. 
1887,  to  a  mother  for  the  homicide 
of  her  son,  upon  whom  she  is  de- 
pendent in  whole  or  In  part  for  sup- 
port, is  not  confined  to  residents  of 
this  state,  but  belongs  alike  to  alt 
mothers  under  like  circumstances, 
wheresoever  they  may  reside.  Au- 
gusta R.  Co.  V.  Glover,  92  Qa.  132, 
18  SB  406.  See  also  infra  I  SS.  (2) 
It  is  no  bar  to  a  suit  by  the  mother 
'for  the  homicide  of  her  minor  son, 
that  the  father  has  a  pending  suit 
in  which  ha  claims  damage  for  the 
loss  of  the  son's  services  up  to  the 
time  the  latter  would  have  arrived 
at  his  majority.  Augusta  R.  Co.  v. 
Qlover,  supra.  (3)  Dependency  of  a 
I>arent  on  child  for  support  is  essen- 
tial to  the  right  of  action.  See  infra 
t  60. 

Id]  b  TiifllMia,.— (1)  The  word 
"child,"  «.8  used  in  the  statute  re- 
lating to  actions  for  the  death  of 
a  child,  is  not  equivalent  to  the  word 
"minor,"  but  must  be  limited  to  per- 
sons under  age  who  are  dependent 
for  support,  protection,  etc,  on  their 
parents,  and  it  does  not  Include  one 
who,  although  a  minor,  had  assumed 
the  responsibilities  of  the  head  of  a 
family.  Pittsburgh,  etc.,  R.  Co.  v. 
Vlning.  27  Ind.  61 S.  92  AmD  269.  (2) 
The  right  of  action  of  the  guardian 
is  limited  to  the  recovery  of  dam- 
ages to  the  '  estate  of  the  ward 
Louisville,  etc,  Rt  Co.  v.  Goodr- 
koonts,  119  Ind.  111.  21  NB  472,  It 
AmSR  371. 

[e]  Xa  Zowa,  the  right  of  action 
for  death  of  a  minor  child  is  inde- 
pendent of,  and  in  addition  to.  the 
right  of  action  in  the  personal  repre- 
sentative under  the  general  death 
statute.  Morris  v.  Chicago,  etc.  Co.. 
26  Fed.  22;  Benton  v.  Chicago,  ii 
Iowa  496,  8  NW  S30;  Walters  v.  Chi- 
cago, etc.,  Co.,  41  Iowa  71:  Lawrenct 
V.  Birney,  40  Iowa  877;  Walters 
V.  Chicago,  etc,  R.  Co..  36  lom 
468. 

[f]  In  Orsgoa,  the  statute  gives 
two  causes  of  action  for  the  death 
of  a  minor  child,  one  to  the  parent 
or  guardian  for  loss  of  services,  and 
one  to  the  administrator  for  damage 
to  the  minor's  estate.  Schleiger  v. 
Northern  Terminal  Co.,  43  Or.  4,  71 
P    324. 

[g]  In  WaahlBgtoB,  two  actions 
may  be  maintained  for  the  death  of 
a  minor  child,  one  by  the  parent 
and  one  by  the  personal  representa- 
tive. Hedrick  v.  Ilwaco  R.,  etc,  Co. 
4   Wash.    400,    SO   P   714. 

74.  See    statutory    provtstona 

75.  See  statutory  provisions;  and 
Com.  V.  Boston,  etc.  R.  Co.,  129  Mass. 
600,  37  AmR  382;  Carey  v.  Berkshire 
R.  Co.,  1  Gush.  <Mass.)  47S.  48  AmD 
616. 

76.  See  statutory  provisions. 

[a]  la  Wontaaa,  the  statute  au- 
thorizing an  action  against  railroads 
for  causing  death  of  an  empIo}-M 
Is  a  survival  act,  and  hence  no  ac- 
tion lies  where  the  death  was  In- 
stantaneous. Dillon  V.  Great  North- 
ern R.  Co.,   S8  Mont.   48S.  100  P  KO. 


For  later  cases,  dsvelopmsats  and  chaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  40] 


DEATH 


{17  C.  J.]     1191 


a  railroad,  street  railroad,  Bteamboat,  stage  coaeh,  at 
other  common  carrier  or  vehicle  for  conveyance  of 
goods  or  passengers  ;^^  where  death  is  caused  on,  or 
by  reason  of  a  defect  in,  a  highway  bridge,  or  other 
public  place  ;^*  where  death  is  caused  by  any  private 


association  of  persona;**  where  death  is  caused  by 
violation  of  the  mining  laws,*"  or  by  n^ligence  in 
the  operation  of  a  mine,  smelter,  or  mill  for  refining 
ores;*^  where  death  is  caused  by  the  careless  or  ma- 
licious use  of  firearms,  or  by  a  deadly  weapon;** 


Instantaneous  death  generally  see 
Infra   i   4S. 

77.     See  statutory  provisions;  and: 

U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stepp.  161  Fed.  SOS  [aH  1S4  Fed. 
786.  90  CCA  431,  22  LRANS  350} 
(holdinc  that  the  Missouri  statute 
as  to  Tubillty  ot  carriers  confers 
no  rlsht  of  action  against  employees 
of  carriers). 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Hc- 
Namare.  91  Ark.  515.  122  BVT  102 
(construing  Hissourl  statute);  Davis 
V.  St.  Louis,  etc.,  R.  Co.,  63  Ark. 
117.    13   SW  801,   7   LRA  283. 

Colo. — Denver,  etc,  R.  Co.  v.  Fred- 
eric, 57  Colo.  90,  140  P  463  (dlstln- 
Kulshing  the  right  of  action  under 
Rev.  St.  [19081  i  2056  for  death 
caused  by  negligence  of  railway  em- 

rloyees  from  that  under  Rev.  St 
1908]  it  2057,  2058  which  la  the 
general  death  act). 

Conn. — Ooodsell  v.  Hartford,  etc, 
R.    Co.,    33    Conn,    51.       / 

Ky.^-Claxton  v.  Lexington,  etc., 
R.    Co.,    13    Bush.    634. 

Mass. — ^Hudson  v.  t,ynn,  etc,  R. 
Co.,  185  Mass.  610,  71NE;  (6;  Com. 
v.  Boston,  etc,  R.  Corp.,  134  Mass. 
211;  Com.  v.  Metropolitan  St.  R.  Co, 
107  Mass.  2S(  (remedy  by  Indict- 
ment). 

Mo. — Boyd  V.  Missouri  Pac  R.  Co., 
236  Mo.  54,  139  SW  581;  Crurapley 
v.  Hannibal,  etc..  R.  Co.,  98  Mo.  34, 
11    SW    244. 

N.  M. — Romero  v.  Atchison,  etc, 
R.  Co.,  11  N.  M.  679.  72  P  87. 

la]  Xa  Massaclmstts,  Pub.  St. 
(1882)  c  112  (  212,  giving  a  civil 
remedy  for  death  by  wrongful  act 
applies  only  to  steam  railroads. 
Hudson  V.  Lynn,  etc,  R.  Co.,  185 
Mass.    610,   71   NB  «6. 

[b]  IB  KlSBonrl  (1)  a  railroad 
company  is  made  liable  for  death 
catised  by  the  negligence  or  crimi- 
nal Intent  of  any  servant  In  charge 
of  Its  trains.  Garrett  v.  St.  Louts 
Transit  Co.,  219  Mo.  65,  118  SW  68, 
16  AnnCas  678;  O'Brien  v.  St.  Louis 
Transit  Co.,  212  Mo.  59,  110  SW  706, 
15  AnnCas  86.  (2)  A  railroad  hand 
car  Is  a  "ear"  within  the  moaning 
of  the  statute.  Boyd  v.  Missouri, 
etc,  R.  Co.,  249  Mo.  110,  156  SW 
13,  AnnCasl914D  37.  (3)  The  sister 
of  a  fireman  who  stepped  on  a  feed 
wire  of  defendant  street  railroad 
and  was  electrocuted  while,  fighting  a 
fire,  cannot  recover  under  Rev.  St. 
(1909)  i  5426,  authorising  recovery 
for  death  from  an  injury  caused  by 
negligence,  unsklUfulness,  or  crimi- 
nal Intent  of  an  ofllcer  or  employee 
while  running  or  managing  a  street 
car.  the  death  not  resulting  from 
the  operation  of  a  car.  Steyer  v. 
United  R.  Co.,  (Mo.  A.)  186  SW  737. 
(4)  Rev.  St.  (1899)  {  2864,  impos- 
ing a  penalty  of  five  thousand  dol- 
lars for  death  caused  by  negligence 
of  servants  operating  public  con- 
veyances, applies  to  street  railway 
companies.  McQuade  v.  St.  Louis, 
etc..  R.  Co..  200  Mo.  150,  99  SW  662 
CfoU  Higglns  v.  St.  LOuls.  etc,  R. 
Co..  197  Vo.  300,  95  SW  863];  Lynch 
v:  Metropolitan  St.  R.  Co.,  112  Mo. 
420.    20    SW    642. 

[c]  Zu  V«w  Mexico,  Comp.  L. 
[1897]  {  3213  giving  a  right  of  ac- 
tion for  death  resulting  from  the 
"negligent  running  of  any  locomo- 
tive car  or  train  of  cars"  will  not  be 
construed  to  allow  a  recovery  for 
the  death  of  a  child  who  was  killed 
by  falling  through  a  hole  while 
walking  over  a  bridge  of  defendant 
railroaa  company.  whltmer  v.  El 
Paso,  etc.,  R.  Co.,  201  Fed.  193,  119 
CCA  637 

[d]  IB  VenasTlTaala,  the  fellow 
servant  rule  is  by  statute  extended 
to  persons,  other  than  railroad  em- 
ployees, lawfully  engaged  or  em- 
ployed  on   or  about   railroad   prem- 


ises, and  to  this  extent  the  liability 
of  railroad  companies  in  actions  for 
death  is  limited.  Fleming  v.  Penn- 
sylvania R.  Co.,  134  Pa.  477,  19  A 
740. 

[el  te  Vwaau— Rev.  St.  (1895) 
art  3017  subd  1,  authorising  an  ac- 
tion for  death  by  the  negligence  of 
the  "proprietor,  owner,  charterer, 
hirer  of  any  railroad,  steamboat, 
stagecoach  or  other  vehicle  for  the 
conveyance  of  goods  or  passengers," 
applies  to  carriers  transporting  per- 
sons or  freight  from  some  point  of 
origin  to  some  more  or  less  distant 
point  of  destination,  and  does  not 
apply  to  an  elevator  in  an  ofllce 
building  used  to  transport  persona 
visiting  the  building,  the  words 
"other  vehicle"  meaning  a  vehicle 
performing,  substantially  at  least, 
the  same  office,  and  serving  the  same 
necessities  as  a  railroad,  steamboat, 
or  stagecoach.  Farmers,  etc.,  Nat. 
Bank  V.  Hanks,  104  Tex.  820,  117  SW 
1120,    AnnCasl914B    368. 

78.  See   statutory   provisions. 

[a]  Xa  Xhod*  Xnaad.  —  Under 
Rev.  St.  c  176  {  16,  which  provides 
that  if  the  life  of  any  person  cross-' 
Ing  upon  a  highway  with  reason- 
able care  shall  be  lost  by  reason  of 
the  negligence  or  carelessness  of 
common  carriers,  by  means  of  rail- 
roads or  steamboats,  or  by  the  unfit- 
ness or  negligence  or  carelessness  of 
their  servants  or  agents,  in  this 
state,  such  common  carriers,  pro- 
prietor or  proprietors,  shall  be  liable 
to  damages  for  the  same,  the  term 
"highway"  as  there  used  is  not  re- 
stricted to  a  highway  upon  land, 
but  an  action  may  be  maintained  un- 
der that  statute  for  injuries  received 
In  crossing  any  navigable  waters, 
such  waters  being  a  public  highway. 
Chase  V.  American  Steamboat  Co., 
10  R.  I.  79  [aff  16  Wall.  (U.  S.)  522, 
21  L.  ed.  369]. 

79.  See  statutory  provisions;  and 
Davis  V.  Florida  Power  Co.,  64 
Fla.  246,  60  S  759,  AnnC^sl914B 
966. 

[a]  Tenaats  la  coBuaon  are  lia- 
ble to  a  parent  for  negligently  per- 
mitting their  property  to  be  and 
remain  in  a  condition  that  caused 
the  death  of  the  child  of  such  par- 
ent, since  tenants  in  common  consti- 
tute a  private  association  of  per- 
sons. Bryant  v.  Welles,  66  Fla.  355, 
61  S  748.  AnnCaBl915(:  1143  [writ 
of  error  dism  238  U.  S.  612  mem, 
36  set  937  mem,  69  L.  ed.  1489 
mem]. 

80.  See  statutory  provisions;  and: 
U.  8. — Brown  v.  Sunday  Creek  Co., 

166  Fed.  604  (Ohio  statute);  Cole 
v.    Mayne,    122    Fed.    836. 

111. — Athens  MIn.  Co.  v.  C^arnduff, 
221  111.  364,  77  NEl  671;  Willis  Coal, 
etc.,  Co.  v.  Grizzell,  198  111.  313,  66 
NE  74;  Coal  Run  Coal  Co.  v.  Jones, 
127.111.  379,  8  NE  865,  20  NB  89; 
St.  Louis  Cions.  Coal  Co.  v.  Maehl, 
130  111.  661,  22  NE  715;  Beard  v. 
Sheldon,  113  111.  684;  Wesley  City 
Coal  Co.  V.  Healer,  84  111.  126:  Litch- 
field Coal  Co.  V.  Taylor,  81  111.  590; 
Hougland  v.  Avery  Coal,  etc.,  Co.. 
162  111.  A.  673  [aff  246  III.  609,  93 
NE  40];  McCray  v.  Moweaqua  Coal 
Min.,  etc.,  Co.,  149.111.  A.  565;  Hoo- 
ver V.  Empire  Coal  Co.,  149  111.  A. 
258;  Hart  v.  Penwell  Coal  Co.,  146 
111.  A.  155:  Athens  Min.  Co.  v.  Carn- 
duft.  123  III.  A.  178  [aff  221  III.  354. 
77  NE  571] ;  Staunton  Coal  Co.  v. 
Fischer,  119  111.  A.  284;  Hawley  v. 
Dailey,    13    III.   A.   391. 

Ind. — Maule  Coal  Co.  v.  Parten- 
heimer,  155  Ind.  100,  55  NE  751.  57 
NE  710;  Collins  Coal  Co.  v.  Hadley. 
38  Ind.  A.  637,  75  NE  832,  78  NE 
363;  L.  T.  Dickason  Coal  Co.  v.  Un- 
verferth,  30  Ind.  A.  546,  66  NE  759: 
Boyd  V.  Brazil  Block  Coal  Co.,  25 
Ind.    A.    157,    57    NB    732;    Boyd    v. 


BrasU  Block  Coal  Co.,  (A.)  60  NB 
368. 

Mo. — Hamman  v.  Central  Cteal,  etc, 
Co.,  156  Mo.  232,  66  SW  1091;  Spiva 
v.  Osage  Ck>al,  etc.,  Co.,  88  Mo.  68; 
Poor   V.   Watson,   92   Mo.   A.    89. 

Pa. — Sllliman  v.  Marsden,  <  Pa 
Cas.  670,  9  A  639;  Cambria  Iron  Co. 
V.  Shaffer,  5  Pa.  Cas.   105,  8  A  204. 

[a]  b  Alabama,  Code  (1907)  f 
1019  is  Intended  for  the  protection 
of  employees  engaged  at  a  mine  and 
not  of  persons  not  so  employed. 
Whltmore  v.  Alabama  Cons.,  etc, 
Co.,  i64  Ala.  125,  61  8  397,  187 
AmSR   31. 

[b]  In  Oolorado,  where  the  gist 
of  an  action  by  parents  for  the  death 
of  a  child  is  the  negligent  failure 
to  furnish  props  in  a  mine,  the  ac- 
tion must  be  held  to  come  within  the 
Coal  Mining  Act  (Rev.  St.  [1908J 
i  649)  rather  than  the  General  Dam- 
age Act  (Rev.  St.  [1908]  I  2066) 
as  the  former  act  Is  the  only  act 
which  specifically  gives  a  right  of 
action  for  negligence  In  falling  to 
furnish  propa  Rocky  Mountain  Fuel 
Co.  V.  Kovaics,  26  <:olo.  A.  664,  144 
P  863. 

[c]  Zn  Tndtswa.— Bums  St  An- 
not  (1901)  i  286,  conferring  on  ttas 
personal  representatives  of  one 
whose  death  is  caused  by  the  wrong- 
ful act  of  another  a  right  of  action 
to  recover  damages  for  such  death, 
does  not  repeal  i  7473,  giving  a  right 
of  action  to  the  widow  and  children 
of  a  miner  killed  through  the  fail- 
ure of  a  mine  owner  to  take  the 
statutory  precautions  for  the  safety 
of  his  employees,  so  as  to  entitle  the 
personal  representative,  instead  of 
the  widow  and  children,  to  brin^  the 
action.  Collins  Coal  Co.  v.  Hadley, 
38  Ind.  A.  737,  76  NB  832,  78  NB 
868. 

[d]  What  statnts  jrovams^— "Sec- 
tions 6134  and  6135  are  general, 
while  those  relating  to  mines  and 
miners  are  special.  The  latter  con- 
trol as  to  all  cases  espeoiallir  enu- 
merated in  them,  while  the  former 
sections,  being  general,  embrace  all 
other  cases.  Litchfleld  Coal  Co.  v. 
Taylor,  81  111.  699;  Maule  Coal  Coi. 
V.  Partenheimer,  156  Ind.  100,  66  NB 
751,  67  NE  710."  Brown  v.  Sunday 
Creek    Co.,    165    Fed.    604,    606. 

81.    See  statutory  provisions.  ' 

[a]  Xa  Moataaa,  the  miner's  act 
is  a  survival  statute.  Beeler  v. 
Butte,  etc..  Copper  Dsv.  Co.,  41  Mont. 
465,  110  P  528;  Johnson  v.  Butte, 
etc..  Copper  Co.,  41  Mont.  168,  108 
P  1057,   48  LRANS  938. 

[b]  IB  Oatario. — Under  the  Min- 
ing Act,  Rev.  St.  (1914)  <:  82,  a  min- 
ing conipany  Is  liable  in  damages  for 
the  death  of  one  of  its  employees 
while  working  in  the  mine  where  the 
death  results  from  an  accident 
caused  by  negligence  on  the  part 
of  an  incompetent  employee  of  the 
company.  Hull  v.  Seneca  Superior 
Silver  Mines,  Ltd.  33  Ont.  L.  667, 
8   OntWN    301,    7   OntWN    408. 

80.  Ky.  St.  (1909)  t  4;  Young  v. 
Toung,  141  Ky.  76,  132  SW  166  (hold- 
ing a  lunatic  liable);  Howard  v. 
Hunter,  126  Ky.  685,  104  SW  728, 
31  KyL  1092;  Morehead  v.  Blttner, 
106  Ky.  623,  50  SW  857,  20  KyL  1986 
(holding  that  death  Is  actionable  un- 
der this  statute  where  the  weapon 
used  was  either  deadly  In  Itself  or 
deadly  as  used);  Harris  v.  Ken- 
tucky, etc,  Co.,  43  SW  462,  46  SW 
94.  19  KyL  1731;  McClure  v.  Alex- 
ander. 24  SW  619.  15  KyL  732;  Spring 
V.  Glenn,  12  Bush  (Ky.)  172;  Beoker 
V.  Crow.  7  Bush   (Ky.)  198. 

[a]  KeBtacky  coastltntloB.  —  The 
section  of  the  statute  where  the 
right  of  action  is  given  the  widow 
and  minor  children  of  a  person 
killed    by    the   careless,    wanton,    or 
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or  where  a  person  is  killed  in  a  duel.'' 

[$41]  e.  Oonstitntionali^  of  gtatates.  The 
eonatitutionality  of  statutes  giving  a  right  of  action 
for  damages  for  death  by  wrongful  act  has  generally 
been  upheld,**  although  particular  statutes  have  been 
declared  invalid  on  the  ground  of  being  class  legis- 
latidn,"  or  having  a  retroactive  effect,'*  or  attempt- 
ing to  exclude  the  federal  courts  from  jurisdiction 
over  such  actions.'' 

The  Federal  Employers'  Liability  Act  which  gives 

malicious  use  of  firearms,  etc.,  is 
not  repealed  by  i'  241  of  the  consti- 
tution. Lewis  V.  Taylor  Coal  Co., 
112  Ky.  846,  S6  8W  1044,  23  KyL 
2218,  67  LRA  447;  McClure  v.  Alex- 
ander, 24  SW  619,  16  KyL  732. 

88.  Ky.  St.  (1909)  {  6;  Remington 
ft  Bal.  Code  Wash.  (1909).  tt  183, 
184,   1»4. 

84.  Ala. — Richmond,  etc.,  R.  Co. 
V.  Freeman,  97  Ala.  289,  11  S  800. 

Cal. — Prltchard  v.  Whitney  Est. 
Co.,  164  Cal.  664,  129  P  989. 
^  Fla. — Florida  East  Coast  R.  Co.  v. 
Hayes,  66  Fla.  689,  64  S  274;  Davis 
V.  Florida  Power  Co.,  64  Fla.  24'6, 
60   S   769.   AnnCasl914B   965. 

Ga. — Clay  v.  Central  R.,  etc.,  Co., 
84  Oa.  346,  10  S£l  967;  Qeorgia  R. 
Co.  V.  Plttman,  73  Ga.  325;  South- 
western R.  Co.  v.  Paulk,  24  Qa.  356. 

Ky.— LoulavlUe  v.  Hart,  143  Ky. 
171,  136  SW  212,  35  L.RANS  207; 
Owensboro,  etc.,  R.  Co.  v.  Barclay, 
102  Ky.  16,  43  SW  177,  19  KyL  997; 
Schoolcraft  v.  Louisville,  etc.,  R.  Co., 
92  Ky.  233.  17  SW  567,  14  LRA  579. 

Mich. — James  v.  Emmet  Min.  Co., 
65  Hlcb.  336,  21  NW'361. 

Mo. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  270  Mo.  418,  193  SW  827;  Chand- 
ler V.  Chicago,  etc.,  R.  Co.,  261  Mo. 
6»2,.  168  SW  35;  Surge  v.  Wabash 
B.  Co.,  244  Mo.  76,  148  SW  926: 
Hawkins  v.  Smith,  242  Mo.  688,  147 
SW  1042;  Pope  v.  Wabash  R.  Co., 
242  Mo.  232,  146  SW  790:  Boyd  v. 
MIesDurl  Pac.  R.  Co.,  236  Mo.  64, 
139  SW  661;  Young  v.  St.  Louis,  etc., 
R.  to.,  227  Mo.  307,  12  SW  19;  Car- 
roll V.  Missouri  Pac.  R.  Co.,  88  Mo. 
239,  57  AmR  382;  Kelly  v.  Union  Pac. 
R.  Co.,   141   Mo.   A.   490,    125   SW   818. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Pennington,    (Civ.    A.)    166    SW    464. 

[a]  jBsemvUuT  Oaauvea.— A  stat- 
ute allowing  punitive  or  exemplary 
damages  where  the  wrongful  act  was 
xeckless,  willful,  or  malicious  does 
not  deprive  defendant  of  property 
without  due  process  of  law.     Hull  v. 

■■  Seaboard   Air    Line   R.    Co.,    76    S.    C. 
278.  57   SE  28.  10   LRANS  1213. 

[b]  In  Xantiioky  under  Const. 
{  241  giving  a  right  of  action  for 
the  death  of  a  person  resulting  from 
an  injury  inflicted  by  negligence  or 
wrongful  act  and  providing  that  "the 
General  Assembly  may  provide  how 
the  recovery  shall  go  and  to  whom 
belong,  and  until  such  provision  Is 
made  the  sam^  shall  form  part  of 
the    personal   estate   of   the   deceased 

?ier8on,"  the  legislature  had  power 
o  provide  as  it  did  by  St.  }  6  that 
"the  amount  recovered,  less  funeral 
expenses  and  the  cost  o^  adminis- 
tration and  such  cost  about  the  re- 
covery, including  attorney's  fees,  as 
are  not  included  In  the  recovery 
from  the  defendant,  shall  be  for  the 
benefit  of  and  go  .to  the  kindred  of 
the  deceased,"  naming  the  order  in 
which  they  shall  take.  O'Malley  v. 
McLean.  113  Ky.  1,  6,  67  SW  11,  23 
KyL    2258. 

[c]  In  irew  York  (1)   the  Consti- 
-tutlon    of     1894    provides    that     the 

right  of  action  then  existing  to  re- 
cover damages  for  death  shall  never 
be  abrogated.  Const,  art  I  %  18. 
(2)  ''The  'right  of  action'  so  referred 
to  was  the  right  of  action  given  un- 
der the  statute  of  1847,  as  amended, 
and  was  a  right  of  action  given  for 
the  beneflt  of  the  husband  or  widow 
and  next  of  kin  of  the  decedent,  and 


an  action  for  death  "  is  a  constitutional  exercise  by 
congress  of  its  power  to  regidate  interstate  com- 
merce," and  supersedes  all  state  laws  in  the  same 
field.'*      • 

[i  42]  f.  Amendment  and  Bepeal  of  Statutes. 
Questions  as. to  amendment  and  repeal  of  statutes  in 
regard  to  liability  for  causing  death  are  governed  by 
the  usual  considerations.'^  The  general  statutes  au- 
thorizing actions  for  death  by  wrongful  act  have 
been  held  not  repealed  or  abrogated  by  the  subse- 


it  was  thus  placed  beyond  any  In- 
terference by  the  Legislature  as  to 
its  essential  elements."  Matter  of 
Taylor,  144  App.v  Dlv.  634,  636,  129 
NTS  378.  (3)  The  constitutionality 
of  the  amendment  of  1911  to  Code 
Civ.  Proc.  {  1903  has  been  raised  and 
discussed,  but  not  decided,  in  sev- 
eral cases.  Matter  of  Brennan,  160 
App.  Div.  401,  146  NYS  440;  Matter 
of  Meng,  96  Misc.   126,  169  NTS  635. 

I  86.  Smith  V.  Louisville,  etc..  R. 
Co.,  75  Ala.  449;  South  Alabama,  etc., 
R.  Co.  V.  Morris,  66  Ala.  193;  Gor- 
don V.  Winchester  Bldg.,  etc.,  Assoc, 
12  Bush  (Ky.)  110,  23  AmR  713; 
Chicago,  etc.,  R.  Co.  v.  Moss,  60  Miss. 
641. 

[a]  BMMonaU*  oUaslilostlon. — ^A 
statute  limited  in  Its  operations  to 
corporations  and  all  private  asso- 
ciations of  persons  is  not  unconsti- 
tutional because  It  does  not  also  im- 
gose  liability  on  single  Individuals, 
•avis  V.  Florida  Power  Co.,  64  Fla. 
246,  60  S  759,  AnnCasl914B  965. 
8&     Chicago,  etc.,  R.  Co.  v.  Pounds, 

II  Lea  (Tenn.)  127  (where  the  law, 
at  the  time  of  the  death  of  the  de- 
ceased for  whose  wrongful  death  this 
action  was  brought,  limited  the  re- 
covery to  such  damages  as  were  sus- 
tained by  the  deceased  himself,  and 
which  he  might  have  recovered  had 
he  himself  sued.  After  his  death  the 
legislature  passed  an  act,  March  26, 
1883,  amending  the  law  so  as  to 
provide  that  damages  resulting  to 
the  parties  for  whose  use  and  bene- 
flt the  right  of  action  survives  shall 
be  recoverable.  The  court  held  that 
it  would  not  give  the  statute  any 
retroactive  effect,  since  it  did  not  ex- 
pressly so  provide;  that  the  statute 
affected  the  substantial  rights  of  de- 
fendants, and  If  retroactive  would  be 
void  under  art  I  )  20  of  the  state 
constitution);  Slate  v.  Ft.  Worth. 
(Tex.  Civ.  A.)  193  SW  1143  (constru- 
ing act  as  prospective  In  operation 
so  as  to  make  it  constitutional).  See 
generally  Constitutional  Law  9  782. 

[a]  Ohanflar  liMwflolulas<— Pend- 
ing an  action  by  a  husband  to  re- 
cover for  the  death  of  his  wife,  the 
legislature  amended  the  statute  so 
as  to  authorize  «  recovery  by  the 
husband  and  for  his  own  beneflt. 
The  original  statute  conferred  the 
right  to  all  damages  upon  the  next 
of  kin.  In  holding  that  the  amend- 
ment would  not  afFect  the  pending 
suit,  the  court,  per  Andrews,  J.,  said: 
"X  am  not  prepared  to  deny  the  pow- 
er of  the  legislature,  before  the  re- 
covery of  Judgment  In  such  an  ac- 
tion, to  change  the  rule  of  distribu- 
tion, or  the  direction  of  the  fund 
which  might  be  recovered  in  It.  But 
such  legislation  would  be  contrary  to 
sound  and  recognized  principles;  and 
a  construction  of  a  statute  which 
would  deprive  one  class  of  persons 
of  the  beneflt  of  a  recovery  given  by 
a  law  existing  when  the  action  was 
commenced,  and  transfer  It  to  an- 
other, would  so  shock  the  sense  of 
Justice  and  propriety  that  it  should 
not  be  adopted  in  the  absence  of  the 
clearest  expression  of  legislative  In- 
tent." Drake  v.  Gilmore,  62  N.  T. 
389,  394. 

8T.  Blgelow  v.  Nickerson,  70  Fed. 
113.  17  CCA  1,  30  LRA  336;  Wilson 
V.  Tootle,  55  Fed.  211;  In  re  Rail- 
road Tax  Cases,  13  Fed.  722.  8  Sawy. 
238    [app  dism   116   U.   S.    138,   6   S<5t 


317,  29  L.  ed.  589];  Hoxle  v.  New 
York,  etc.,  R.  Co.,  87  Conn.  352,  73 
A   754,    17  AnnCas  824. 

88.  Act  April  22,  1*08,  86  U.  S. 
St.  at  L.  ,66  c  149,  as  amended  Act 
April  6,  1910,  36  U.  8.  St.  at  L. 
291  c  143. 

89.  Taylor  v.  Taylor,  212  U.  S. 
363,  34  set  350,  58  L.  ed.  638  [rev 
204  N.  T.  135,  97  NE  502.  AnnC^ 
191SD  276];  Michigan  Cent.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  33  SCt  ISJ, 
57  L.  ed^  417,  AnnCaal914C  17(; 
Mondou  V.  New  York.  etc..  R  <3o., 
223  U.  S.  1.  32  SCt  169,  56  L.  ed.  327. 
38  LRANS  44:  Walsh  v.  New  York, 
etc.,  R.  Co..  173  Fed.  494;  Watson  v. 
St.  Louis,  etc..  R.  Co.,  169  Fed.  942 
[aft  223  U.  S..  746.  32  SCt  533,  5« 
L.   ed.   6391. 

[a]  A  fonur  stetnts  on  this  sub- 
ject was  held  to  be  unconstitutional. 
Howard  v.  Illinois  Cent.  R.  Co.,  207 
U.  S.  463,  28  SCt  141.  62  L.  ed. 
297. 

90.  See  supra  {  40. 

91.  See  Statutes  [36  Cyc  1053. 
1068]. 

[a]  TH*  statat*  la  not  rspesled 
(1)  by  an  act  giving  a  pension  to 
the  widow  and  children  of  a  de- 
ceased fireman  dying  In  service. 
Longfellow  v.  Seattle,  76  Wash.  509, 
136  P  855.  (2)  Nor  Is  it  Impliedly 
repealed  by  the  statute  giving  a  fa- 
ther or  guardian  a  right  of  action  for 
loss  of  services.  Mesber  v.  Osborne. 
75  Wash.  439,  134  P  1092,  48  LRANS 
917. 

[bl  Bsvnfaaat  atatntssw— By  tbe 
Code  Civ.  Proc.  !  703,  it  is  provided 
that  an  action  fqr  death  by  wrong- 
ful act  may  be  brought  by  the  per- 
sonal representatives  of  the  dece- 
dent, but  by  I  138  of  the  same  code 
it  is  declared  that  such  an  action 
may  be  prosecuted  by  the  heirs  or 
personal  '  representatives  of  the  de- 
cedent. As  I  188  is  a  later  enact- 
ment of  the  legislature,  tt  has  been 
held  to  have  repealed  i  703.  which  Is 
repugnant  thereto.  Dahl  v.  Tlbbals. 
5  Wash.  259,  31  P  858. 

[c]  Tke  Santnckjr  atetata  giving 
the  widow,  heir, ,  or  personal  repre- 
sentative of  a  deceased  a  right  to 
sue  for  his  negligent  death  for  the 
benefit  of  the  widow  and  children 
was  not  repealed  by  the  constitu- 
tional provision  giving  a  right  oi 
action  to  the  personal  representative 
of  a  deceased  to  recover  for  his  death 
for  the  beneflt  of  decedent's  estate. 
Wright  V.  Wood,  96  Ky.  66,  27  SW 
979,    16    KyL   387. 

[d]  In  South  Dakota  L.  (1909)  c 
301  {>  1,  3  providing  for  an  action 
by  the  personal  representative  for 
the  beneflt  of  tbe  wife,  children,  etc. 
operates  aii  a  repeal  of  Code  (^v. 
Proc.  {  746  authorising  a  wife  to 
sue  for  the  death  of  her  husband. 
Rowe  v.  RlQhards,  32  S.  D.  66,  142 
NW  664,  LRA1916E  1069. 

[e]  Vhe  Vans  ooastttatlOB  of 
1869  S  30  providing  for  the  recovery 
of  exemplary  damages  from  any  per- 
son, corporation,  etc.,  that  may  com- 
mit a  homicide  through  a  willful  act 
or  omission,  does  not  repeal  L.  (18S0) 
p  32,  which  gives  a  right  of  action 
for  death  by  wrongful  act  and  em- 
powers the  lury  to  give  damages  pro- 
portionate to  the  injury  caused  by 
the  death.  Oohen  v.  Texas  Pac.  R- 
Co..  10  >  F.  Cas.  No.  6,506,  2  Woods 
346. 


For  Ut«r  oases,  davelopmsats  and  chaafss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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quent  enactment  of  employers'  liability,"  and  work- 
men's compensation"'  laws,  which  also  impose  lia- 
bility for  death  of  an  employee,  although,  of  coarse, 
they  do  have  that  effect  where  such  is  the  mani- 
fested legislative  intent.**  So  special  statntes  giving 
a  remedy  for  death  in  particular  classes  of  cases  are 
not  repealed  by  the  enactment  of  a  general  death 
statute.*'  A  statute  providing  that  actions  for  per- 
sonal injuries  shall  survive  does  not  repeal,  by  im- 
plication, a  prior  statute  giving  a  cause  of  action 
for  death  by  wrongful  act.'* 

[$43]     g.    Oonstmction  of  Statntes."    Upon  the 
ground  that  statutes  of  this  character  are  in  deroga- 


tion of  the  common  law,  it  has  frequently  been  said 
that  they  must  be'  strictly  construed/*  bat  not  so 
strictly  as  to  defeat  the  obvious  intention  of  the  law- 
makers as  found  in  the  language  used,  taken  accord- 
ing to  its  true  and  obvious  meaning.**  For  the  same 
reason,  other  cases  say  that,  while  such  statutes  are 
not  to  be  strictly  construed,^  they  are  not  to  be  ex- 
tended by  implication  beyond  the  meaning  of  the 
terms  used.^  Many  statutes  relating  to  death  b^ 
wrongful  act  have  been  held  to  be  remedial  in  char- 
acter and  entitled  to  a  liberal  construction  in  favor 
of  the  beneficiaries,'  in  accordance  with  the  usual 


9a.  Chiara  v.  Stewart  Min.  Co.,  24 
Ida.  478,  135  P  245;  Bussey  v.  Gulf, 
etc..  R.  Co.,  79  Hiss.  597,  31  S  212; 
UcFarland  v.  Oregon  £21ectrlc  R.  Co., 
TO  Or.  27.  138  P  ^68,  AtinCaBl916B 
527 :  Statts  V.  Twohy  Bros.  Co..  61 
Or.    S02,   123  P  909. 

[a}  la  OsHToa  <1)  Employers'  Li- 
ability Act  {  4  removes  the  limita- 
tion of  recovery.  In  an  action  for 
the  death  of  a  servant  brought  un- 
der such  act,  prescribed  In  cases  of 
■wrongful  death  by  Lord's  Or.  L.  { 
380.  Cameron  v.  Paclflc  Lime,  etc., 
Co..  73  Or.  510,  144  P  446,  AnnCas 
1916K  769.  (2)  Lord's  Or.  L.  I  380 
providing  that,  where  death  of<  a 
person  is  caused  by  the  wrongful  act 
of  another,  the  personal  representa- 
tive of  decedent  may  sue  at  law 
tberef or  if  i  decedent  had  he  lived, 
could  have  sued  for  an  injury  done 
by  the  same  act,  is  not  repealed  byi 
the  Employers'  Liability  Act,  but  the 
tv70  must  be  construed  together,  and, 
as  far  as  possible,  effect  must  be 
^Iven  to  the  provisions  of  each,  but 
the  provision  In  the  Employers'  Lia- 
bility Act,  enumerating  the  persons 
entitled  to  sue  for  death,  is  exclu- 
sive of  9  380  so  long  as  any  one  of 
the  persons  named  therein  survive 
but.  In  case  none  survive,  the  repre- 
sentative of  decedent  may  sue  under 
S  380.  Nieml  v.  Stanley  Smith  Lum- 
ber  Co.,   77  Or.   221,   149  P  1038. 

93.  See  Workmen's  Compensation 
Acts   ({  165,  168. 

94.  Northern  Pac.  R.  Co.  v.  Meese, 
239  V-  S.  614,  86  SCt  228,  60  L.  ed.  46'7 
[rev  211  Fed.  254,  127  CCA  622  (aff 
206  Fed.  222)];  Shanahan  v.  Mon- 
arch Engineering  Co.,  219  N.  Y.  469, 
114  NE  795  [rev  172  App.  Div.  221, 
169  NYS  257  (aff  92  Misc.  466,  166 
NYS  143)). 

[a]  Xb  OrefOB.— So  much  of  Lord's 
Or.  L.  {  7349,  providing  for  the  de- 
scent and  distribution  of  personal 
property  is  Impliedly  repealed  as  con- 
flicts with  Employers'  Liability  Act 
(L.  [1911]  p  17  {  4),  giving  a  right 
of  action  to  the  widow,  etc.,  of  a 
person  killed  by  violation  of  the  act, 
and  {  7,  repealing  all  acts  or  parts 
of  acts  inconsistent  therewith.  Mc- 
Farland  v,  Oregon  Electric  R.  Co.,  70 
Or.    27,    188   P   458,   AnnCasl916B  527. 

[b]  In  Vew  Jersey. — "Was  the 
remedy  given  under  the  Death  Act 
altered  or  modlfled  as  to  nonresident 
next  Of  kin  in  case.s  where  an  em- 
ploy#  is  killed  while  at  work  under 
an  agreement  fixing  compensation  in 
case  of  accidental  death  according 
to  a  schedule  which  excludes  such 
nonresidents  from  the  benefit  of  the 
compensation  so  established  by  the 
act  of  1911?  .  .  .  The  act  of  1911 
covers  all  cases  of  death,  and  com- 
pensation therefor,  where  the  con- 
tract of  the  employ*  is  subject  to 
section  2  of  the  act.  and  to  that  ex- 
tent the  act  of  1848  is  inconsistent 
with  it,  as  the  later  act  provided 
a  different  procedure  and  rule  of 
damages,  and,  being  inconsistent.  It 
cannot  be  applied  to  the  class  of 
cases  enumerated  In  the  statute  of 
1911,  for  that  act  repeals  all  incon- 
sistent legislation.  The  conclusion  I 
have  reitcned  is  that,  where  an  em- 
ploye contracts  to  work  under  sec- 
tion   2    of    the   Employers'    Liability 


Act.  the  damages  to  be  paid  by  the 
employer  in  case  of  death  are  lim- 
ited by  that  act,  and  that  an  action 
by  next  of  kin  cannot,  in  such  case, 
be  maintained  in  disregard  of  thA 
act.  Compensation  is  given.  In  lieu 
of  damages,  to  dependents,  and  not 
to  next  of  kin  as  such."  Grelrutls  v, 
Waclark  Wire  Works,  (N.  J.  Sup.)  91 
A    98 

96.'  Litchfield  Coal  Co.  v.  Taylor, 
81  111.  690;  Collins  Coal  Co.  v.  Had- 
ley.  38  lad.  A.  637,  75  NB  $32,  78 
NB  353. 

96.  Holton  V.  Daly.  106  111.  131. 
See  also  supra  {  39. 

97.  See  also  supra  !  39. 
OonslnuiUon  of  statntes  ganeraUy 

see    Statutes    [36    Cyc    1102J. 

98.  U.  S.— Fulgham  v.  Midland 
Valley  R.  Co.,  167  Fed.  660  [rev  on 
other  erounds  181  Fed.  91,  104  CCA 
151]  (Employers'  Liability  Act);  Hall 
V.  Louisville,  etCo  R.  Co.,  167  Fed. 
464;  Chicago,  etc.,  R.  Co.  v.  Stepp, 
151  Fed.  908  [aff  164  Fed.  786,  90 
CCA    431,    22    LRANS    350], 

Cal. — Kramer  v.  San  Francisco 
Market  St.  R.  Co.,   25  Cal.   434. 

Ga. — Central  of  Georgia  R.  Co.  V; 
Henson.   121   Qa.  462,   49   S£  278. 

111. — Chicago  Bridge,  etc.,  Co.  v. 
La   Mantla,    112    111.  A.    43. 

Ind. — L.  T.  Dickason  Coal  Co.  v. 
Liddil,   48   Ind.   A.   40.   »4   NB  411. 

Mo. — Chandler  v.  Chicago,  etc.,  R. 
Co.,  251  Mo.  692,  158  SW  35:  Clark 
V.  Kansas  City,  etc.,  R.  Co^  219  Mo. 
524,  118  SW  40  ("reasonable  strict- 
ness"); Strottman  v.  St.  Louis,  etc., 
R.  Co.,  211  Mo.  227.  109  SW  769  (fel- 
low servant  act);  Troll  v,  Laclede 
Gas  Light  Co.,  182  Mo  A.  600,  169  SW 
337;  Casey  v.  St.  Louis  Transit  Co., 
116   Mo.   A.    235,    91    SW   419. 

N.  D.— Willard  v.  Mohn,  24  N.  D. 
390,   139  NW   979. 

R.  I. — Carrigan  v.  Cole,  35  R.  I. 
162,  86  A  934:  Lubrano  v.  Atlantic 
Mills.  19  R.  I.  129.  32  A  205.  34  LRA 
797. 

Tenn. — Bast  Tennessee,  etc»,  R.  Co. 
V.  Lilly,  90  Tenn.  563,  18  SW  248. 

"These  cases  illustrate  the  strict 
construction  given  this  statute  by 
our  predecessors,  and  very  properly 
limit  the  mode  of  procedure,  as  well 
as  the  beneficiaries,  to  the  four  cor- 
ners of  the  statute."  Louisville,  etc.. 
R  Co.  v.  Bean,  94  Tenn.  888,  394,  29 
SW  370. 

"While  the  act  relates  to  a  ^m- 
edy-lt  Is,  nevertheless,  in  derogation 
of  the  common  law  because  it  gives 
a  right  of  action  where  none  existed 
at  common  law,  and  so  it  should  be 
strictly  construed."  Lubrano  v.  At- 
lantic Mills.  19  R.  I.  129,  138,  32  A 
205.,  34  LRA  797. 

[a]  Btatatonr  abroffaUon  of  ml*. 
— Although  Rev.  St.  (1896)  Gen.  Pro- 
visions, p  1103  {  3,  provides  that  the 
rule  that  statutes  in  derogation  of 
the  common  law  shall  be  construed 
strictly  shall  not  apply^  but  the  stat- 
utes shall  be  liberally  construed  to 
effect  their  objects,  a  right  of  action 
for  jiegllgent  death  of  a  servant  liiust 
be  founded  on  a  statute  fairly  con- 
strued. Farmers',  etc.,  Nat.  Bank  v. 
Hanks,  104  Tex.  320,  137  SW  1120, 
AnnCasl914B  368. 

Statntss  la  dsiogattoa  of  eonuaon' 
law  see  Statutes  [86  Cyc  1178]. 


99.  Fulgham  v.  Midland  Valley  R. 
Co.,  167  Fed.  660  rr«v  on  other 
grounds  181  Fed.  91,  104  CCA  151]. 

"It  is  a  statute  in  derogation  of 
the  common  law  and  must  receive  a. 
reasonably  strict  construction."  Jack- 
son v.  St.  Louis,  etc.,  R.  Co.,  87  Mo.. 
422,   429,   56  AmR   460. 

1.  McClaugherty  v.  Rogue  'River 
Electric  Co.,  73  Or.  135,  140  P  64,  144 
P  569. 

9.  Fla. — Jacksonville  Electric  Co. 
v.  Bowden,  54  Fla;  461,  46  8  765,  16 
LRANS  451. 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  136,  140  P  64, 
144  P  569. 

Tenn. — Louisville,  etc.,  R.  <3o.  v. 
Bean,  94  Tenn.  388,  29  SW  870; 
E^st  Tennessee,  etc.,  R.  Co.  v.  Lilly, 
90    Tenn.    563.    18    SW    243. 

Tex. — Turner  v.  Cross,  83  Tex.  218, 
18  SW  678,  15  LRA  262  [quot  Farm- 
ers', etc,  Nat.  Bank  v.  Hanks,  104. 
Tex.  320,  187  SW  1120,  Ann<::a8l»14B 
368]. 

Wash. — Whittlesey  v.  Seattle,  94 
Wash.  645,  163  P  193,  LRA1917D 
1084;  Johnson  v.  Seattle  Electric  Co.< 
39    Wash.    211.    81   P   705.  ' 

See  also  Vaughan  v.  Dalton-Lord 
Lumber  Co.,  119  La.  61,  48  S  926. 
(where  this  rule  Is  applied  to  Civ. 
Code    [1870]    art   2315). 

"Where  they  create  new  liabilities 
they  are  not  to  be  extended  by  mere 
implication."  Chicago,  etc.,  R.  C^>. 
v.  Stepp,  151  Fed.  908,  912  faff  164 
Fed.  785,  90  CCA  431,  22  LRANS 
360]. 

"The  statute  virtually  creates  a 
liability  in  favor  of  the  widow  or 
next  of  kin,  which  did  not  exist  at 
common  law;  hence,  the  Courts  will 
not  extend  or  enlarge  that  liability 
by  liberality  of  construction,  but  will 
confine  it  to  cases  clearly  within  the 
provisions  of  the  Act.  Nb  right  of 
action  will  be  Inferred;  no  remedy 
will  be  given  in  favor  of  any  per- 
sons, except  those  distinctly  con- 
templated as  beneficiaries."  East 
Tennessee,  etc.,  R.  Co.  v.  Lilly,  90 
Tenn.  663,  665,  18  SW  248  [quot  Troll 
v.  Laclede  Gaslight  Co.,  182  Mo.  A. 
600,   606,    169  SW   337). 

3.  U.  S. — Stewart  v.  Baltimore, 
etc.,  R.  Co.,  168  U.  S.  445,  18  SCt  105, 
42  L.  ed.  537';  Patek  v.  American 
Smelting,  etc.,  Co.,  164  Fed.  190,  83 
CCA  284,  21  LRANS  273  (under  Col- 
orado  statute). 

Ark. — St.  Louis,-  etc.,  R.  Co.  -v. 
McNamara,  91  Ark.  515.  122  SW 
102. 

Cal. — ^Bond  V.  United  R.  Co.,  159 
Cal.  270,  276,  113  P  366,  48  LRANS 
687,  AnnCasl912C  50  ("in  the  same 
manner  as  other  code  provisions,  lib-  . 
erally,  'with  a  view  to  effect  its  ob- 
jects and   to  promote  justice'  "). 

Colo. — Hayes  v.  Williams,  17  Colo. 
465.    30    P    352. 

Conn. — Lamphear  v.  Buckingham, 
33  Conn.  237. 

D.  C. — Moore  v.  Pywell,  29  App. 
312.  9  LRANS  1078. 

111. — Rautman  v.  Chicago'  Cona 
Tract.  Co.,   156   111.  A.    457. 

Ind. — Prlnceston  Coal  Min.  Co.  v. 
Lawrence,  176  Ind.  469,  95  NE  428, 
96  NE  389;  Hunt  v.  Conner,  26  Ind. 
A.  41,  69  NE  50. 

Ky. — Randolph  v.  Snyder,   189  Ky. 
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rules  for  the  interpretation  of  remedial  statutes/ 
Other  statutes  are  penal  in  their  nature,'  and  such 
statutes  are  strirctly  construed,*  like  any  other  penal 
statute.^  The  question  whether  a  particular  statute 
is  to  be  regarded  as- penal  or  remedial  is  to  be  deter- 
mined from  its  substance  and  effect  rather  than  from 
its  form.*  The  statute  is  remedial  where  its  main 
purpose  is  to  give  compensation  for  damages  actu- 
ally suffered  by  reason  of  the  death.'  It  is  penal 
where  the  design  is  to  punish  the  wrongdoer,^"  or 
where  the  recovery  is  in  the  nature  of  a  fine,  penalty, 
or  forfeiture,  the  amoont  of  which  is  fixed  without 
reference  to  pecuniary  loss.^^  Under  some  statutes 
authorizing  the  recovery  of  a  fixed  sum,  such  sum  is 


not  rejgarded  as  a  penalty  but  as  compensatory  dam- 
ages liquidated  by  statute."  Other  statutes  may  be, 
and  have  been,  termed  "remedio-penal,""  the  re- 
covery being  intended  as  partly  penal  and  partly 
compensatory."  It  has  been  said  that  the  st«tute 
should  receive  a  strict  construction  in  determining 
the  persons  and  classes  entitled  to  its  benefit  and  a 
liberal  construction  in  applying  the  statute  in  their 
favor.**  In  any  evenl,  the  statute  should  be  con- 
strued so  as  to  effectuate  its  purpose -and  to  afford 
the  remedy  designed.'"  All  parts  6f  the  statute  must 
be  construed  together,*^  and  as  far  as  possible  effect 
must  be  given  to  each  provision.^'  Statutes  giving 
special  rights  of  action  for  death  should  be  eon- 


15»,    12»   8W  562. 

Mich. — Merkle  v.  BennlnKton  Tp., 
68  Mich.  166,  24  NW  776,  65  AmR 
668. 

Mo.— Hawkins  v.  Smith,  242  Mo. 
688,  147  SW  1042;  Stoeckman  v.  Terre 
Haute,  etc.,   R.  Co.,   16   Mo.  A.   603. 

N.  B. — State  v.  Manchester,  etc., 
R.  Co.,  52  N.^H.  528. 

N.  J. — Cetofonte  &  Camden  Coke 
Co..  78  N.  J.  L.  662,  76  A  913,  27 
UlANS  1058;  Murphy  v.  Mercer 
County,  67  N.  J.  L.  246,  31  A  229; 
HasKerty  v.  Central  R.  Co.,  31  N.  J. 
L.  S4»  (holding  that  it  is  the  duty 
of  the  court  to  advance  the  remedy). 

N.  T. — Whitford  v.  Panama  R.  Co., 
23  N.  T.  466;  Shanahan  v.  Monarch 
Bngineerlng  Co.,  172  App.  DIv.  221, 
169  NTS  267  [rev  on  other  grounds 
Sl»  N.-  T.  469,  114  NB  796] ;  De  Baud 
V.  Ijonr  Island  R.  Co.,  163  App.  Div. 
•00.  148  NTS  681 :  Beach  v.  Bay  State 
Steamboat  Co.,  30  Barb.  438,  10  Abb 
Pr  71,  18  HowPr  335  [rev  27  Barb. 
S48.  6  AbbPr   415,   16   HowPr  IT. 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co..  73  Or.  135,  140  P  64, 
144  P  669;  McFarland  v.  Oregon  Elec- 
tric R.  Co..  70  Or.  27,  138  P  458,  Ann 
Casigi6B  &27  (Employers'  Liability 
Act).  ' 

R.  I. — Bradbury  v.  Furlong,  IS  R.  I. 
16,  48  AmR  1. 

S.  C — Morris  v.  Spartanburg  R., 
etc.,  Co.,  70  S.  C.  279,  49  SB  864; 
In  re  Mayo,  60  S.  C.  401,  38  SE  634, 
64  L.RA   660. 

Tex. — Farmers,  etc.,  Nat.  Bank  v. 
Hanks.  104  Tex.  320.  137  SW  1120. 
AnnCasl914B    368. 

Va. — Low  Moor  Iron  Co.  v.  La 
Bianca,  106  Va.  83,  65  BE  632,  9 
AnnCas  1177;  Baltimore,  etc..  R.  Co. 
V.  Wlghtman,  29  Qratt.  (70  Va.)  431, 
'444,^  26  AmR  384  [rev  on  other 
grounds  104  U.  S.  5,  26  L.  ed.  643]. 

"The  statute  is  regarded  by  the 
courts  as  remedial  in  its  character — 
as  affording  compensation  for  in- 
iurles  unknown  td  the  common  law — 
and  is  to  be  liberally  construed  to 
promote  the  objects  the  legislature 
manifestly  had  In  view."  Baltimore, 
etc.,  R.  <3o.   V.  Wlghtman,   supra. 

4.  See  Statutes   [36  Cyc  1173]. 

5.  U.  S. — Marshall  v.  Wabash  R. 
Co.,   46  Fed.   269    (Missouri   statute). 

Ala. — Smith  V.  Louisville,  etc.,  R. 
Co.,  76  Ala.  449  (Code  [1876]  I 
2899). 

Colo. — Denver,  etc.,  R.  Co.  v.  Fred- 
eric 67  Colo.  90.  140  P  463  (Rev. 
St.    [1908]    (    2056). 

Oa. — ^Albany  v.  Lindsey,  11  Oa.  A. 
678.  ,76  SE  911  (Civ.  Code  !  4424). 

III. — Raisor  v.  Chicago,  etc...  R.  Co., 
216  III.  47,  74  NE  69,  106  AmSR 
153,  t  AnnCas  803  (Missouri  stat- 
ute). 

Kan. — Dale  v.  Atchison,  etc..  R.  Co., 
67  Kan.  601,  47  P  621  (New  Mexico 
statute). 

Ky. — Donahue  v.  Drexler,  82  Ky. 
167,  66  AmR  886  (statute  as  to  death 
by     "willful    neglect"    held     "highly 

genal");     Lexington     v.     Lewis,     10 
lush  677. 

Mass. — Boott  Mills  v.  Boston,  etc., 
R.  Co.,  218  Mass.  682,  106  NE  680; 
Doyle  v.  Fltchburg  R.  Co.,  162  Mass. 


66,  37  NB  770,  44  AmSR  336,  26 
LRA  167  (Pub.  St.  c  US'  t  212>; 
C^rey  v.  Berkshire  R.  Co..  1  Cush. 
476,    48    AmD    616. 

Mo. — Toung  V.  St.  Louis,  etc.,  R. 
Co.,  2iX  Mo.  307,  127  SW  19;  Gll- 
keson  v.  Missouri  Pac.  R.  Co.,  222 
Mo.  173,  121  SW  138,  24  LRANS 
844,  17  AnnCas  763;  Casey  v.  St. 
Louis  Transit  Co.,  116  Mo.  A.  235, 
91   SW   419. 

Vt. — Adams  v.  Fltchburg  R.  Co., 
67  Vt.  76,  30  A  687,  48  AmSR  800 
(Mass.  Pub.  St.  c  112  !  212). 

[a]  Penalty  payable  to  wtmli  of 
kin. — That  Rev.  St.  (1908)  I  2066, 
providing  that  a  railroad  negligently 
causing  a  death  shall  forfeit  three 
thousand  dollars  to  five  thousand 
dollars,  directs  that  such  sum  shall 
be  paid  to  the  next  of  .kin,  does  not 
atCect  the  fact  that  It  is  a  penalty, 
especially  in  view -of  the  fact  that 
the  recovery  of  compensatory  dam- 
ages was  fully  provided  for  by  other 
statutes.  Denver,  etc.,  R.  Co.  v. 
Frederic,   67   Colo.   90,   140  P  463. 

BxtmtaxTltorial  anforoenMnt  see 
infra  t   111. 

6.  Smith  V.  Louisville,  ita.  R. 
Ck>.,  76  Ala.  449;  Albany  v.  Lindsey, 
11  Ga.  A.  673,  75  SE  911;  C^ascy  v. 
St.  Louis  Transit  Co..  116  Mo.  A. 
236,  91  SW  419. 

7.  Bee   Statutes    [36   Cyc   1180]. 

8.  Denver,  etc.,  R.  Co.  v.  Fred- 
eric, 67  (3010.  90,  140  P  463;  Boyd  v. 
Missouri,  etc.,  R.  Co.,  249  Mo.  110, 
165   SW  13,   AnnC:asl914I>  37. 

9.  Denver,  etc.,  R.  Co.  v.  Fred- 
eric, 67  Colo.  90,  140  P  463;  Adams  v. 
Fltchburg  R.  Co.,  67  Vt.  76,  30  A 
687,    48    AmSR    800. 

10.  Denver,  etc.,  R.  Co.  v.  Fred- 
eric, 67  Colo.  90,  140  P  463;  Boyd  v. 
Fltchburg  R.  Co.,  67  Vt.  76,  30  A 
687,  48 .  AmSR  800  (holding  Mass. 
Pub.    St.    c    112    i    212    to    be   penal). 

U.  U.  S. — Marsliall  v.  Wabash  R. 
Co..  46  Fed.  269. 

Colo.-»-Denver,  etc,  "■  R.  Co.  v. 
Frederic,  57  Colo.  90,  140  P  463. 

HI. — Ratsor  v.  Chicago,  etc.,  R. 
Co.,  216  111.  47,  74  NB  69,  106  AmSR 
153,   2  AnnCas  802. 

Mo. — Toung  v.  St.  Louts,  etc,  R. 
Co.,  227  Mo.  307,  127  SW  19;  Gllke- 
son  V.  Missouri  Pac  R.  Co.,  222  Mo. 
173,  121  SW  138.  24  LRANS  844, 
17  Ann(^s  763;  Casey  v.  St.  Louts 
Trafislt  Co.,  11*  Mo.  A.  236,  91  SW 
419. 

Vt. — Adams  v.  Fltchburg  R.  Co.,  67 
Vt.   76,   30  A  687,   48  AmSR   800. 

la.  Coover  v.  Moore,  31  Mo.  674. 
But  see  Casey  v.  St.  Louis  Transit 
Co.,  116  Mo.  A.  235,  91  SW  419  (where 
this  doctrine  is  repudiated  and  Coo- 
ver V.  Moore,  supra,  is  questioned). 
See  also  Marshall  v.  Wabash  R.  Co., 
46  Fed.  269  (holding  that  damages 
under  the  Missouri  statute  are  not 
compensatory  damages  liquidated  by 
statute). 

13.  Boyd  V.  Missouri  Pac.  R.  Co., 
236  Mo.   54.   139  SW  661. 

14.  Boyd  V.  Missouri,  etc.,  'R.,Co., 
249  Mo.  110.  166  SW  13,  AnnCasl914D 
37;  Boyd  v.  Missouri  Pac.  R.  Co., 
236  Mo.  64.  139  SW  561;  Gilkeson  v. 
Missouri  Pac  R.  Co.,  222  Mo.  173,  121 


SW  138.  24  LRANS  844.  17  AnnClas 
763;  King  v.  Missouri  Pac  R.  Co., 
98  M6.  235,  11  SW  663;  Pbllpott  v. 
Missouri  Pac.  R.  Co.,  85  Mo.  1(4; 
Troll  V.  Laclede  Gas  Light  Co.,  183 
Mo.  A.  600,  169  SW  337  (Rev.  St. 
[1909]  IS  6425-5427);  Laaater  v.  SL 
Louis,  etc.  R.  Co.,  177  Mo.  A.  S34, 
160  SW  818;  Johnson  v.  Chicago,  etc, 
R.  Co.,  174  Mo.  A.  16,  160  SW  5;  Ql- 
sey  V.  St.  Louis  Transit  Co..  116  Ho. 
A.  235.  91  8W-419  (aff  206  Mo.  721, 
103    SW    1146). 

(a]  In  lUasowL— (1)  "It  being 
established  beyond  peradventure  tbat 
the  statute  under  consideration  S* 
highly  penal  as  well  as  compensa- 
tory or  remedial,  the  rule  is  well  es- 
tablished that  such  portions  of  it  as 
confer  a  remedy  are  to  be  lil>erall7 
construed  in  advancement  of  the 
remedy  and  such  portions  of  it  as 
Impose  a  penalty  are  to  be  strictly 
construed  in  order  that  the  penaltr 
shall  be  sustained  and  the  statute 
shall  be  operative  and  In  full  force 
to  the  en'd  that  the  mischief  which 
it  seeks  to  prevent  and  punish  shall 
be  abated  or  minimized.^'  Casey  v. 
St.  Louis  Transit  Co.,  116  Mo.  A.  23(, 
249,  91  SW  419  [atC  206  Mo.  721.  163 
SW  1146].  (2)  "A  recovery  under 
section  6426,  Revised  Statutes,  190), 
is  penal  up  to  the  sum  of  $2000,  but 
the  extent  to  which  a  plaintiff  may 
recover,  if  at  all.  In  excess  of  }200(i 
under   that   section,   Is   remedial  and 

compensatory The       cases      of 

Toung  V.  St.  Louis,  etc..  R.  Co.,  217 
Mo.  307,  127  SW  19,  and  Boyd  v. 
Missouri,  Pac  R.  Cte.,  236  Mo.  64,  ISI 
SW  661,  in  so  far  as  they  are  in  con- 
flict With  the  foregoing  interpreta- 
tion of  said  section  6426,  supra,  an 
overruled."  Lasater  v.  St.  Louis, 
etc.,  R.  Co.,  177  Mo.  A.  634,  641,  W 
SW  818. 

15.  Whittlesey  v.  Seattle,  94 
Wash.  646.  163  P  193,  LRA1917D  1084, 

16.  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  33  SCt  192,  57  L 
ed.  417,  AnnC^sl914C  176;  Jackson- 
ville Electric  Co.  v.  Bowden,  54  Fla. 
461.  45  S  766.  16  LRANS  461;  Buel  v. 
United  R.  Co.,  248  Mo.  126,  154  SW 
71^  45  LRANS  625,  AnnC:asl914C 
613;  Thompson  v.  Delaware,  etc.  B. 
Co.,   41  Pa.  Super.  617. 

17.  Coleman  v.  Hyer,  113  Oa.  420. 
88  SE  962;  Pittsburgh,  etc..  R-  Co.  ▼. 
Vining,  27  Ind.  613,  92  AmD  iSS: 
Bradbury  v.  Furlong,  13  R.  I.  15.  4) 
AmR  1.  See  also  Statutes  [36  Cyc 
1128]. 

"Every  law  should  be  construed 
with  reference  to  its  subject-matter 
and  the  purpose  designed  to  be  ac- 
compllshted  by  it,  and  with  reference 
to  other  laws  in  pari  materia,  though 
they  contain  no  reference  to  each 
other."  Jacksonville  EHectric  (^.  v. 
Bowden,  54  Fla.  461,  466,  46  S  755. 
16  LRANS  451. 

"But  t^e  first  section  is  not  the 
whole  act,  and  in  this,  as  In  all  sim- 
ilar cases,  in  order  to  arrive  at  th« 
true  intention  of  the  Legislature,  all 
the  provisions  of  the  law  must  be 
considered."  Safford  v.  Drew.  10 
N.  T.  Super.  627,  632. 

18.  Pittsburgh,  etc,  R.  Co.  v.  Vin- 


For  iKtar  amaw,  d«T«I«paMB(ts  and  olianges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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strued  in  such  a  way  as  to  prevent  their  overlap- 
ping.'*  A  special  regulation  for  a  certain  class  of 
cases  will  take  that  class  out  of  the  general  terms 
used  in  other  parts  of  the  law.^"  The  construction 
of  state  statutes  adopted  by  the  h^best  court  of 
the  state  will  be  accepted  by  the  federal  courts,'^ 
and  the  courts  of  other  states,*'  in  actions  arising 
on  such  statutes.**  So«the  construction  of  the  Fed- 
eral Employers'  Liability  Act  by  the  federal  courts 
is  binding  upon  the  state  courts.** 

Betroactiw  operation.  Statutes  creating  a  right 
of  action  for  wrongful  death  are  not  retroactive  in 
their  operation,**  unless  an  intent  that  they  should 
so  operate  is  manifested  by  clear  and  unequivocal 
lanf^age.**  The  right  of  any  person  to  maintain  an 
action  for  the  wrongful  death  of  another  must  be 
governed  by  the  law  existing  at  the  time  such  death 
occurred;  subsequent  statutes  changing  the  rights 
of  parties  can  have  no  retroactive  eflfect.*''  A  stat- 
ute prohibiting  maintenance  of  actions  for  death 
occurring  outside  of  the  state  has  been  held  not  re- 
troactive.**   Statutes  affecting  only  the  mode  of  pro- 

S.  C. — Nohrden 


cedure  apply  to  pending  actions  unless  a  contrary 
intent  is  manifested.** 

The  Federal  Employers'  Liability  Act,*"  while 
remedial  in  the  sense  that  it  affects  the  remedy  in 
certain  eases,  is  not  entitled  to  receive  a  liberal  and 
expansive  application;*^  and  is  not  retroactive  in  its 
operation.** 

[$'44]  B.  Conditions  Precedent — 1.  In  CtaneraL 
Since  the  action  is  purely  statutory,**  the  right  tp 
maintain  it  depends  upon  the  observance  of  any  con- 
ditions precedent  imposed  by  the  statute.**  Nothing 
not  required  by  the  statute  is  a  condition  prece- 
dent.** lUva  general  sense  the  existence  of  every 
element  of  the  statutory  cause  of  action  is  a  con- 
dition precedent  to  its  maintenance,  such  as  a  wrong- 
ful act,  neglect  or  default**  resulting  in  death.*' 
nnder  circumstances  which  would  have  entitled  de- 
cedent to  sue  if  death  had  not  ensued;**  the  exist- 
ence of  one  or  more  of  the  persons  for  whose  bene- 
fit the  action  is  authorized;**  damage  to  beneficiaries 
by  reason  of  the  death  ]*"  and  the  bringing  of  the  ae- 


Inr,  27  Ind.  613    92  AmD  269. 

[a]  B«noan»1iif  dlvazginit  pvovl- 
■tona. — "It  la  not  to  be  denied  that 
there  1b  a  seeming  discrepancy  be- 
tween the  two  sections  of  the  statute, 
but  they  are  not  irreconcilable,  and 
I  am  bound  to  give  them,  if  possible, 
a  consistent  interpretation.  To  per- 
form that  duty  I  must  give  effect  to 
an  Intent  which  la  expressed,  over 
that  which  may  be  implied — to  provi- 
sions which  are  clear  and  explicit,  in 
preference  to  those,  which,  in  a  meas- 
ure are  doubtful  and  obscure."  Saf- 
ford  v.  Drew,  10  N.  Y.  Super.  627,  634. 

19.  Couchman  v.  Prather,  162  Ind. 
250,  70  NE  240;  Maule  Coal  Ca  v. 
Partenhelmer,  155  Ind.  100,  &5  NE 
761,  67  NE  710;  Thornburg  v.  Ameri- 
can Strawboard  Co.,  141  Ind.  443,  40 
NE  1062,  60  AmSR  334;  Berry  v. 
Louisville,  etc.,  R.  Co.,   128   Ind.   484, 

28  NE  182;  Ohio,  etc.,  R.  Co.  v.  Tin- 
dall.   13  Ind.   366.   74  AmD  2S9. 

ao.  Pittsburgh  etc.,  R.  Co.  v.  Vin- 
ing,  27  Ind.  613,  92  AmD  269. 

SI.  McGovern  v.  Philadelphia,  etc., 
K.  Co.,-  236  U.  S.  389,  36  SCt  127,  69 
L..  ed.  283;  Debitulla  v.  L^lgh,  etc.. 
Coal  Co.,  174  Fed.  886;  Saveljlch  v. 
Lytle  Logging,  etc.,  Co.,  173  Fed.  277, 
»7  CCA  443:  Fulco  v.  Schuylkill 
Stone  Co.,  169  Fed.  98,  94  CCA  498; 
Zelger  v.  Pennsylvania  R,  "Co.,  151 
Fed.  348  [aS  158  Fed.  809,  86  CCA 
69   (certiorari  den  212  U.  S.  676  mem, 

29  SCt  684  mem,  63  L.  ed.  657  mem)]; 
Jacobs  v.  Glucose  Sugar  Refining  Co., 
140  Fed.  766  (holding  further  that, 
in  abslence  of  such  binding  construc- 
tion, the  federal  court  will  exercise 
an  independent  power). 

53.  Armbruster  v.  Chicago,  etc., 
R.  Co..  166  Iowa  166,  147  NW  337; 
Hamilton  v.  I^annibal,  etc.,  R.  Co.,  39 
Kan.  S8.  18  P  57:  Gurofsky  v.  Lehigh 
Valley  R.  Co.,  121  App.  Div.  128,  105 
NYS  514  [aft  197  N.  Y.  617  mem,  90 
NE   1169   mem]. 

83.  See  generally  Federal  Courts; 
Statutes  [36  Cyc  110?]. 

54.  Armbruster  v.  Chicago,  etc., 
R.  Co.,  166  Iowa  155.  147  NW  337; 
Dooley  V.  Seaboard  Air  Line  R.  Co., 
163  N.  C.  454,  79  SE  970,  LRA1916E 
185  (construction  by  supreme  court 
of  United  States). 

85>  XS.  S. — Winfree  v.  Northern 
Pac.  R.  Co.,  173  Fed.  65,  97  CCA  392. 
44  LRANS  841  [aff  227  U.  S.  296.  33 
SCt  273,  57  L.  ed.   618]. 

Ky.— Berg  v.  Berg,  105  Ky.  80,  48 
SW  432,  20  KyL  1083. 

La. — ^Van  Amburg  v.  Vlcksburg, 
etc,  R.  Co.,  37  La.  Ann.  650.  65  AmR 
517;  Hermann  v.  New  Orleans,  etc., 
R.  Co.,  11  La.  Ann.  5. 

Mich. — Davis  v.  Michigan  Cent.  R. 
Co..  147  Mich.  479,  111  NW  76. 

Ha — Henderson  v.  St.  Louis  Ter- 
minal R.  Assoc,  164  Mo.  A.  174,  133 
8W   151. 


Northeastern  R. 
Co.,    54   S.   C.   492,    32    SE   624. 

Tex.— State  v.  Ft.  Worth,  (Civ. 
A.ri9J  SW  1148. 

wis. — Quinn  v.  CThicago,  etc,  R. 
Co.,   141  Wis.  497,  124   NW  668. 

SB.  Brennan  v.  Electrical  Instal- 
lation Co.,  120  111.  A.  461. 

S7.  Ky. — Carden  v.  Louisville,  etc., 
R.  Co..  37  SW  839. 

La. — ^Van  Amburg  v.  Vtcksburg, 
etc.,  R.  Co.,  87  La.  Ann.  650,  55  AmR 
617. 

Mass. — ^KeUey  v.  Boston,  etc.,  R. 
Co.,    136    Mass.    448. 

Mich. — Richmond  v.  Chicago,  etc, 
R.  Co.,  87  Mich.  874,  49  NWl21. 

N.  Y.— Drake  v.  Qilmore,  52  N.  T. 
389  (where  the  action  was  instituted 
after  the  amended  statute  was 
passed,  but  the  death  occurred  prior 
to  such  amendment;  the  original  stat- 
ute was  held  to  control). 

Tenn. — Chicago,  etc,  R.  Co.  v. 
Pounds.  11   Lea  127. 

See  also  infra  I  83. 

[a]  *]i«  Texas  statitto  (Rev.  St. 
tlSll]  art  4694,  as  amended  by  Acts 
33d  Leg.  c  143),  rendering  munici- 
palities liable  for  negligently  caus- 
ing death,  does  not  apply  to  an  in- 
Jury  occurring  before  its  passage,  al- 
though the  injured  person  died  there- 
after. Slate  v.  Ft  Worth,  (Civ.  A.) 
193  SW  1143. 

[b]  V«w  Tofk  oonstltntloaal  pxo- 
vlatoii. — Under  the  New  York  statute 
it  Is  the  death,  and  not  the  Injury  re- 
sulting in  death,  that  Is  the  ground 
of  the  right  of  action.  Therefore  the 
provision  of  Const.  (1895)  art  1  {  18, 
which  abolishes  the  maximum  limit 
of  recovery,  applies  to  a  case  where 
the  death  occurred  after  the  passage 
of  the  provision,  although  ihe  injury 
may  have  occurred  prior  to  Its  pas- 
sage. Weber  v.  Third  Ave.  R.  Co., 
12  App.  Div.  612,  42  NYS  789-  Smith 
V.  Metropolitan  St.  R.  Co.,  16  Misc 
158,   35  NYS  1062. 

"08.  Wall  V.  Chesapeake,  etc^  R. 
Co..  189  111.  234;  Brennan  v.  Elec- 
tric Installation  Co.,   120  III.  A.   461. 

as.  Rackhelm  v  Pigueron,  215 
N.  Y.  62,  109  NE  109. 

[a]  niwrtxatlons.— (I)  Laws  (1889) 
c  131  f  1,  supplementing  i  422  of  the 
code  and  providing  that  the  right  of 
action  given  by  S  422  shall  not  be  lost 
by  the  nonresldence  of  the  deceased 
nor  by  the  nonappolntment  of  an  ad- 
ministrator, does  not  create  a  new 
cause  of  action  nor  place  a  limitation 
on  the  old.  "It  simply  changes  the 
remedy."  The  act  of  1889  would  there- 
fore apply  to  a  death  occurring  prior 
to  Its  passage.  Atchison,  etc.,  R.  Co. 
V.  Napole.  65  Kan.  401,  40  P  669; 
Berry  v.  Kansas  City,  etc.,  R.  Co.,  52 
Kan.  759,  34  P  805,  39  AmSR  871. 
(2)  St.  (1906)  p  345  c  370,  under 
which  counts  at  common  law  for  con- 


scious suffering  may  be  Joined  with 
a  count  under  the  statute  for  con- 
scious suffering  followed  by  deatli, 
being  remedial,  is  applicable  where 
the  cause  of  action  arose  prior  to  its 
enactment.  Hartley  v.  Boston,  etc., 
R.  Co.,  198  Mass.  163,  83  NE  1098. 

[b]  Burden  of  proof. — Code  Civ. 
Proc.  I  841b.  making  the  contribu- 
tory negligence  of  decedent  a  matter 
of  defense  has  a  retroactive  effect 
upon  an  action  for  death  brought  be- 
fore it  went  Into  effect  but  tried 
thereafter.  Sackheim  v.  Pigueron, 
216  N.  Y.  62,  109  NE  109  [reV  168  App. 
Dlv.  180.  148  NYS  27,  and  dist  OVeif 
v.  Buffalo,  etc:,  R.  /Co.,  206  N.  Y.  289, 
98  NE  462]. 

ao.    See  supra  |  40. 

31.  Winfree  v.  Northern  Pac  R. 
Co.,  173  Fed.  65,  66,  97  CCA  392,  44 
LRANS  841  [aff  227  U.  S.  296,  38  SCt 
273,   57  L.  ed.   618]. 

"The  statute  In  auestlon  (Federal 
Employers'  Liability  Act)  while  it  is 
remedial  in  the  sense  that  It  affects 
the  remedy  in  accident  cases,  is  not 
of  the  nature  of  those  remedial  stat- 
utes which  have  received  a  litteral 
and  expansive  application  at  the 
hands  of  the  courts,  such  as  stat- 
utes Intended  to  remedy  a  mischief, 
to  promote  public  Justice,  to  correct 
innocent  mistakes,  to  cure  irregu- 
larities in  Judicial  proceedings,  or  to 
give  effect  to  the  acts  and  contracts 
of  individuals  according  to  the  in- 
tent thereof.  It  is  a  statute  which 
permits  recovery.  In  cases  where  re- 
covery could  not  be  had  before,  and 
takes  from  the  defendant  defenses 
which  formerly  were  available;  de> 
fenses  which  In  this  instance  exist- 
ed at  the  time  when  the  contract  of 
service  was  entered  Into  and  at  the 
time  when  the  accident  occurred." 
Winfree  v.  Northern  Pac  R.  Co.,  su- 
pra. 

33.  Winfree  v.  Northern  Pac.  R. 
Co.,  173  Fed.  65,  97  CCA  392,  44 
LRANS  841  [aff  227  U.  S.  296,  38 
SCt    273,    57   L.    ed.    518]. 

[a]  The  amendment  to  the  Fed- 
eral Employers'  Liability  Act,  pro- 
viding for  survival  of  the  right  of 
action  of  the  injured  person,  does  not 
apply  where  death  occurred  before 
the  amendment  took  effect.  St. 
Louis,  etc.,  R.  Co.  v.  Hesteriy,  228 
U.  S.   702,  33  SCt  703,  67  L.  ed.  1031. 

33.  See  supra   (   87. 

34.  See  Infra  {{  -45,  46. 

30.  Jewett  V.  Keene,  62  N.  H.  701. 
See  also  infra  {  46. 

38.  See  infra  i  49  et  seq. 

37.  Pimdmat*  cana*  see  infra  t 
56. 

88.  Cans*  of  action  In  Aeoedent 
see  infra  I  60. 

39.  Benaddaile*  see  intra  t  69. 
4a    Samare    to    beaefloUxtsa    se' 

infra  {  67. 
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tion  within  the  prescribed  limit  of  time.*^ 

[$45]  2.  Notice  of  Claim.  Necessity.  Unless 
required  by  statute,  the  giving  of  a  prior  notice  of 
claim  is  not  a  condition  precedent  to  the  maintenance 
of  an  action  for  wrongful  death.''  Particular  stat- 
utes,** notably  employers'  liability  **  and  workmen's 
compensation*'  acts,  provide  for  the  giving  of  a 
specified  notice  as  to  the  time,  place,  and  cause  of 
the  injury.  Under  such  statutes  the  giving  of  the 
prescribed  notice  is  a  condition  precedent  to  the  ex- 
istence of  a  cause  of  action,**  even  where  the  action 
is  brought  in  the  courts  of  another  state,*'  unless  it 
is  excused  by  circumstances  which  the  statute  per- 
mits to  operate  as  an  excuse.*^  Under  some  stat- 
utes, such  notice  is  not.  a  condition  precedent,  but 
the  want  of  it  is  matter  of  defense  to  be  pleaded  and 
proved  by  defendant.*"  A  statute  requiring  notice 
to  be  given  by  or  on  behalf  of  the  person  injured 
does  not  require  a  notice  where  death  results.""  A 
requirement  of  notice  contained  in  a  workmen 's  com- 
pensation or  an  employers '  liability  act  does  not  ap- 
ply to  an  action  not  brought  under  such  acts,  but 
nnder  the  general  death  statute.'*    Statutes  provid- 


ing that  actions  for  pergonal  injuries  shall  not  be 
maintained  against  municipal  corporations  unless  a 
prescribed  notice  shall  have  been  served  on  defend- 
ant within  a  specified  time'^  generally  do  not  ap- 
ply to  the  statutory  action  for  death,  because  that  is 
not  an  action  for  personal  injuries.'*  But  where  the 
action  is  under  a  survival  statute,'*  it  is  for  personal 
injury  to  decedent,  and  suclj  notice  is  necessary." 

Sufficiency.  Where  a  notice  is  necessary,  it  must 
state  the  facts  required  by  st,atute  '*  but  need  not  be 
served  in  the  manner  provided  by  statute  where  the 
lex  fori  does  not  require  it."  As  its  purpose  is 
merely  to  give  to  the  employer  information  as  to  the 
time,  place,  and  cause  of  the  injury,  it  is  not  to  be 
construed  with  technical  precision,'*  nor  need  it 
state  all  the  facts  necessary  to  establish  a  cause  of 
action  as  they  would  be  stated  in  a  complaint.^' 
Hence  it  is  not  necessary  that  it  state  the  details  or 
effects  of  the  injury,'"  or  that  the  employee  was 
survived  by  a  widow  or  next  of  kin,'*  or  give  the 
residence  of  the  "person  injured"  where  he  has 
been  instantly  killed,"  or  that  it  be  correct  as  to  snb- 


41.    Umltotloa  of  aotlou  see  in- 
fra   {    83. 
4a.    See  cases  this  section  passim. 

43.  See  statutory  provisions. 

44.  See  Master  and  Servant  [26 
Cyc   1079]. 

.  4aw     See   Workmen's   Compensation 
Acts    {    102. 

45.  U.  S. — Denver,  etc,  R.  Co.  v. 
Wagner,   167   Fed.   75,    92  CCA  527. 

Kan. — Swisher  v.  Atchison,  etc.  R. 
Co.,  76  Kan.  97.  90  P  812. 

MasB.-^Herllhy  v.  Little,  200  Mass. 
284.  88  NE  294. 

Mo. — Husted  v.  Missouri  Pac.  R. 
Co.,  143  Mo.  A.   623,   128   SW  282. 

N.  Y. — Gmaehle  v.  Rosenberg,  83 
App.  Div.  339.  82  NYS  366  [rearg 
den  80  App.  Dlv.  641,  80  NYS  70S]. 

Porto  Rico. — De  Lopes  v.  St. 
Jeanne,  7  Porto  Rico  Fed.  647. 

Tex.-'-Gutierr^z  v.  El  Paso,  etc..  R. 
Co.,  102  Tex.  378,  117  SW  426  [rev 
(Civ.  A.)    Ill   SW  169].- 

[a]  Xn  Porto  Blco,  If  a  suit  under 
the  Employers'  Liability  Act  is 
brought  within  six  months,  no  no- 
tice is  required  by  statute.  De  Lopez 
V.  St.  Je»nne,  7  Porto  Rico  Fed.  847. 

47.  Denver,  etc,  R.  Co.  v.  Wagner, 
167  Fed.  75,  92  CCA  627;  Swisher  v. 
Atchison,  etc.,  R.  Co..  76  Kan.  97,  90 
P  812;  Gutierrez  v.  El  Paso,  etc.,  R. 
Co.,   102    Tex.    378,    117    SW    426. 

AS.  See  French  v.  Mascoma  Flan- 
nel Co.,  66  N.  H.  90.  98,  20  A  363 
(where  the  court  said:  j  "In  this  case 
the  notice  required  by  the  statute 
of  1887  was  not  given  within  the 
sixty  days.  The  plaintiff's  intestate 
was  prevented  by  death  from  giving 
it,  and  no  administrator  was  appoint- 
ed for  more  than  sixty  days  from  the 
time  of  the  Injury.  Whether  in  such 
case,  or  In  any  case  where  compli- 
ance with  the  statute  fn  this  respect 
Is  Impossible,  notice  may  be  given 
after  the  lapse  of  sixty  days  and 
when  the  'disability  Is  removed,  or 
whether  an  action  under  the  statute 
may  be  maintained  without  the  no- 
tice being  given,  are  questions  that 
need  not  be  considered"). 

49.  Spinello  v.  N«w  Yorlt,  etc.,  R. 
Co..  183  Fed.  762.   106  CCA  189. 

90.  Missouri  Pac.  R.  Co.  v.  La- 
rusBl.  161  Fed.  66,  88  CCA  230  [afT 
155   Fed.   564]. 

[a]  Bmmoii  for  ml*. — "The  |)ur- 
pose  of  the  reQulrement  in  cases  of 
alleged  Injury  Is  well  recognised — 
that  timely  notice  be  given  to  enable 
the  party  charged  with  negligence  to 
investigate  the  facts,  of  which  he 
may  not  otherwise  be  fairly  advised 
— and  the  Just  inference  Is  that  no- 
tice of  Injuries  causing  death  was 
not    within    the    reasonable    purpose 


and  requirement  of  the  proviso,  and 
thus  excluded  from  its  terms."  Mis- 
souri Pac.  R.  Co.  V.  Larussl,  161 
Fed.  86,  72,  88  CCA  230  [aff  165  Fed. 
654]. 

51.  Colorado  Milling,  etc.,  Co.  v. 
Mitchell,  26  Colo.  284,  58  P  28,  [aff 
12  Colo.  A.  277.,  66  P  736];  Phiies  v. 
Missouri  Pac.  R.  Co.'.  141  Mo.  A.  561, 
125   SW  553. 

sa.  See  Municipal  Corporations  [28 
Cyc  1447]. 

63.  Prouty  v.  Chicago,  260  111.  222, 
95  NE  147;  Senecal  v.  West  St.  Paul, 
Ul  Minn.  253,  126  NW  826;  Orth 
V.  Belgrade,  87  Minn.  237,  91  NW  843; 
Mnylone  v.  St.  Paul,  40  Minn.  406, 
42  NW  88;  Knight  v.  Haverhill,  77 
N.  H.  487,  93  A  663;  Jewett  v.  Keene, 
62  N.  H.  701;  Clark  v.  Manchester, 
62  N.  'H.  677;  Brown  v.  Salt  Lake 
City,  33  Utah  222.  93  P  570,  126  AmSR 
828,  14  LRANS  619,  14  AnnCas  1004.: 
But  see  Pagan  v.  Highland,  152  111. 
A..  607  (which  assumes  that  a  notice 
was  necessary  In  an  action  for  in- 
stantaneous death,  the  decision  turn- 
ing on  the  sufficiency  of  the  notice). 

[a]  In  Wiaconstn,  this  question, 
although  raised,  does  not  seem  to 
have  been  decided.  Carpenter  v.  Roll- 
ing, 107  Wis.  559,  83  NW  953;  Mc- 
Keigue  v.  Janesville,  68  Wis.  SO.  31 
NW  2M:  Parish  v.  Eden,  62  Wis. 
272,  22  NW  399. 

[b]  Xn.  Vsw  York,  the  action  is 
regarded  as  one  for  personal  injuries, 
and  the  statutory  notice  Is  necessary. 
Crapo  V.  Syracuse,  183  N.  Y,  395,  76 
NB  465  [rev  98  App.  Dlv.  876,  90  NYS 
533];  Barnes  v.  Brooklyn,  22  App. 
Div.    520,    48   NYS   36. 

64.  See  supra  {  39. 

66.  Skchs  V.  Sioux  City,  109  Iowa 
224,    80    NW    336. 

56.  Tinkham  v.  Everson,  219  Mass. 
164,  106  NE  602;  Hartley  v.  Boston, 
etc.,  R.  Co.,  198  Mass.  163.  83  NE 
1093;  Brick  v.  Boswprth,  162  Mass. 
334,  39  NE  36;  Beauregard  v.  Webb 
Granite,  etc.,  Co.,  160  Mass.  201,  35 
NE  555;  Dlckerman  v.  Old  Colony  R. 
Co.,  (Mass.)  31  NB  728;  Jones  v. 
Boston,  etc.,  R.  Co.,  157  Mass.  51, 
31  NE  727;  Conway  v.  New  York.  139 
App.  Dlv.  446,  124  NYS  660  [aff  208 
N.  Y.  567  mem,  101  NE  1099  mem]; 
Hupfer  V.  National  Distilling  Co.,  119 
Wis.  417.  96  NW   809. 

[a]  Votloe*  held  'snfflcUnt, — (1) 
A  notice  to  an  employer,  that,  at  a 
time  and  place  named,  his  servant 
was  Instantly  killed  by  "the  fall- 
ing of  a  derrick  upon  him  on  ac- 
count of  the  same  being  Improperly 
or  Insecurely  fastened,"  sufBclently 
states  the  cause  of  the  injury  to 
permit   a    recovery   under   St.    (1887) 


e  270  i  1.  Brick  v.  Bosworth.  162 
Mass.  334,  39  NE  36.  i  (2)  A  notice 
to  an  employer  under  St.  [1887]  c 
270,  which  recites  that  an  employee 
was  killed  "by  a  stone  .  .  .  from 
your  derrick  as  a  result  of  your  neg- 
ligence, and  of  the  negligence  of  some 
person  for  whose  negligence  you  are 
liable,"  Is  sufficient.  Beauregard  t. 
Webb  Granite,  etc.,  Co.,  160  Mass. 
201,  36  NE  555.  (3)  A  notice  Is  suffi- 
cient which  described  the  accident, 
and  declared  that  the  deceased  was 
Instantly  killed,  and  that  the  admin- 
istrator claimed  satisfaction.  Hup- 
fer V.  National  Clstiliing  Co.,  119 
Wis.    417,  96   NW  809. 

[b]  ClBi*  of  lajncy,^ — ^Where  the 
statute  provides  that  "a  notice  un- 
der this  section  shall  not  be  deemed 
invalid  by  reason  of  any  defect  or 
Inaccuracy  therein"  unless  the  Judge 
who  tries  the  action  shall  be  of  opin- 
ion that  defendant  is  prejudiced  in 
his  defense  by  such  defect  or  inac- 
curacy and  that  It  was  for  the  pur- 
pose of  misleading,  the  omfsaion  of 
the  date'  of  the  Injury  is  a  "defect  or 
inaccuracy"  within  the  meaning  of 
this  provision  and  does  not  render  the 
notice  invalid.  Carter  v.  Drysdale, 
12  Q.  B.  D.  91. 

57.  Husted  v.  Missouri  Pac  R.  Co.. 
143  Mo.  A.  623,  128  SW  282. 

[a]  BMuraa  for  role. — "The  notice 
must  be  given  as  a  prerequisite  to 
instituting  the  action;  but  the  mode 
of  service  of  such  notice  is  not  a 
condition  to  such  right.  The  statute 
of  Kansas  prescribing  the  way  in 
which  a  notice  may  be  given  Is  In- 
tended to  govern  the  service  If  the 
action  is  begun  in  that  State.  It  is 
a  matter  of  form  of  procedure,  and 
cannot  have  effective  force  and  appli- 
cation when  the  action  Is  brought 
In  a  foreign  State.  It  is  no  more 
entitled  to  controf  outside  the  limits 
of  Kansas  than  woujd  any  prescribed 
form  of  pleading,  or  service  of  writs. 
In  any  transitory  action."  Husted  v. 
Missouri  Pac  R.  Co.,  143  Mo.  A.  623, 
630.    128    SW   282. 

68.  Herllhy  v.  Little,  £00  Has;. 
284.   86   NE   294. 

59.  Cessano  v.  Brown,  148  App. 
Dlv.  120,  131  NYS  1024;  Dippolito  v 
Brown,  148  App.  Dlv.  116.  131  NYS 
1021. 

60.  Herllhy  v.  Little,  200  Ma.<>s 
284,  86  NE  29|(;  Cassano  v.  Brown. 
48  App.  Dlv.  120,  131  NYS  1024;  Dip- 
polito V.  Brown,  148  App.  Div.  116. 
131  NYS  1021. 

61.  Bartley  v.  Boston,  etc,  R.  Co., 
198  Mass.  163,  83  NE  1093. 

ea.  Pagan  v.  Highland,  1S2  HI.  A. 
607. 


For  later  oases,  developiaeats  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ject  matter  not  r^uired  to  be  stated.*'  The  bring- 
ing  of  a  suit  afterward  diamissed  may  constitnte  a 
sufficient  notice  in  writing.**  > 

Wbo  may  give.  A  notice  given  by  the  injured  per- 
.  son  is  sufficient  and  a  second  notice  is  not  required 
to  be  given  after  his  death.**  The  notjce  may  be 
given  by  his  widow  ••  or  by  his  executor  or  adminis- 
trator within  a  specified  time  after  his  appoint- 
ment," or  by  the  attorney  for  the  administrator.** 
The  notice  need  not  be  served  by  plaintiff  person- 
ally." 

[$46]  3.  Orinlnal  ProsecntioiL^o  In  some  ju- 
risdictions, where  the  injury  amounts  to  felony  ■ 
plaintiff  must  allege  and  prove  a  prosecution  there- 
for,^ ^  or  a  vidid  excuse  or  failure  to  prosecute.^*  In 
other  jurisdictions,  this  is  not  required.'*  Such  a 
prosecution,  when  required  by  statute,  must  be  in- 
stituted before  the  commencetaient  of  the  suit  for 
the  recovery  of  damages  or  concurrently  therewith.!* 
But  although  such  requirement  is  in  force  in  the 
state  where  the  action  is  brought,  it  does  not  apply 
where  the  statutes  of  the  state  in  which  the  homi- 
cide is  committed  do  not  require  it  as  a  condition 
precedent  to  the  recovery  of  damages.'* 

[%  47]  0.  GronndB  of  Action— 1.  In  General 
Since  the  action  is  wholly  statutory,  the  grounds 
upon  which  it  may  be  maintained  are  only  such  as 


are  prescribed  by  the  statute  under  whieh  the  suit 
is  brought.'* 

Death  of  alien  or  nonresident.  It  is  immaterial 
that  the  person  killed  was  an  alien  or  nonresident; 
the  statute  applies  equally  to  aliens,  mere  sojourners, 
and  citizens."  « 

Unmanled  adult.  Under  the  statutes  of  some 
states,  no  action  lies  for  the  death  of  an  unmarried 
adiilt  person." 

.  Death  of  woman.  A  statute  has  been  construed 
as  not  authorizing  all  action  where  the  person  killed 
was  a  woman."  But  probably-  every  other  statute 
extends  to  the  death  of  a  woman  as  well  as  that  of 
a  man." 

Child  en  ventre  sa  mere.  The  death  of  a  child 
caused  by  an  injury  en  ventre  sa  mere  is  not  ac- 
tionable.'^ 

[$48]  2.  Instantaneoni  and  Deferred  Death. 
Under  survival  statutes,  which  merely  preserve  and 
continue  the  right  of  action  which  the  deceased  had 
prior  to  his  death,  without  creating  any  new  cause 
of  action,*'  where  the  wrongful  act  resulted  in  in- 
stantaneous death  there  never  was  a  cause  of  ac- 
tion in  the  deceased,  and  therefore  there  is  no  cause 
of  action  to  survive,  and  no  action  can  be  maintained 
under  such  statutes."  Nevertheless,  some  survival 
statutes  are  construed  to  give  a  right  of  action  even 


6S.  Herlihy  v.  Little.  200  Mass. 
284.  8«  NE  294. 

64.  Huated  v.  Missouri  Pac.  R.  Co., 
143  Mo.  A.  623.  128  SW  282  (under 
Kansas   statute). 

es.     In  re  Moffatt,   18   B.   a   302. 

ee.  Oustafsen  v.  Washburn,  etc., 
tUtg.  Co.,  153  Mass.  4«8,  27  NB  179.  ■ 

07.  Daly  v.  New  Jersey  Steel,  etc, 
Co..    155   Mass.    1.   29   NE  607. 

08.  Hupfer  v.  National  DlstUlingr 
Co..  119  Wl».  417,  96  NV?  809. 

60.  Hnsted  v.  Missouri  Pac.  R. 
Co..  143  Ho.  A.  623,  128  SW  282  (un- 
der   Kansas    statute). 

70.  OHmlaal  act  •■  oana*  of  ao- 
tlOB  see  Infra  {   53. 

71.  See  statutory  provisions;  and 
Western,  etc.,  R.  Co.  v.  Sawtell, 
65  Ga.  235:  Sawtell  v.  Western,  etc., 
R.  Co.,  61  Ga.  667;  Weeks  v.  CottlnsT- 
ham,  58  Ga.  559  (holding  that  plain- 
tm  need  not  prove  a  criminal  prose- 
cution where  defendant's  plea  admits 
it.  and  that  failure  of  the  declara- 
tion to  alleg'e  it  is  amendable);  Vil- 
leneuve  v.  Canadian  Pac.  R.  Co.,  10 
OntWR  287. 

78.  Western,  etc.,  R.  Co.  v.  Saw- 
tell. 65  Ga.  235;  Sawtell  v.  Western, 
etc..  R.  Co.,  61  Ga.  567. 

73.  Louisville,  etc.,  R.  Co.  v. 
aarl<e,  \^2  V.  S.  230,  14  SCt  57*.  38 
L.  ed.  422;  Lofton  v.  Vogles,  17  Ind. 
105:  Wise  T.  Teerpennine;,  2  Edm.  Sel. 
Cas.   (N.  T.)  112. 

74.  Western,  etc.,  R.  Co.  v.  Saw- 
tell, 65  Ga.  235;  Sawtell  v.  Western, 
etc..  R.  Co..  61  Ga.  667. 

7&.    South  Carolina  R.  Co.  v.  Niz, 

68  Ga.  572. 

76.  Steyer  v.  United  R.  Co.,  (Mo. 
A.)  185  SW  737:  Hendrlck  v.  Walton, 

69  Tex.  192,  6  SW  749.    See  also  supra 
li   37-40. 

Acta  or  omlaaloBa  oaoatar  death 
see  infra '9  49  et  seq. 

77.  Ala. — Luke  v.  Calhoun  (boun- 
ty, 52  Ala.   115. 

Ind. — Jefferson,  etc.,  R.  Co.  v.  Hen- 
dricks, 41  Ind.  48:  Cleveland,  etc.,  R. 
Co.  V.  Osgood,  36  Ind.  A.  34,  73  NE  286. 

Iowa.— Rletveld  v.  Wabash  R.  Co., 
129  Iowa  249,  105  NW  515;  Romano  v. 
Capital  City  Brick,  etc.,  Co.,  125  Iowa 
591,  101  NW  437.  106  AmSR  323,  68 
LRA  132,  2'AnnCas  678. 

Ky.^^Trotta  v.  Johnson.  121  Ky. 
827,  90  SW  540,  28  KyL  851.  12  Ann 
Cas  222. 

N.  J. — Cetefonte  v.  Camden  Coke 
Co..  78  N.  J.  L.  662,  75  A  918,  87 
LRANS  1058. 

Tenn. — Chesapeake, .  etc,  R.  Co.  v. 


HiaKins,  85  Tenn.  620,  4  SW  47. 

Va. — Low  Moor  Iron  Co.  v.  La  Bl- 
anca,  106  Va.  83,  55  SB  632,  9  Ann 
Cas  1177. 

Allan  and  aoareatdrat  bsneflolarlMi 
see  infra   {65. 

Wliat  law  govenu  see  infra  I  105. 

78.  Manning  v.  Tacoma  R.,  etc., 
Co.,  34  Wash.  406,  75  P  994;  Nesbitt 
V.  Northern  Pac.  R.  Co.,  22  Wash.  698, 
61  P  141;  Noble  v.  Seattle,  19  Wash. 
133,   62  P  1013,   40  LRA   822. 

79.  Whittlesey  v.  Seattle.  94  Wash. 
645,  163  P  193,  LRA1917D  1084.  Cen- 
tra Thompson  v.  Seattle,  etc.,  R.  Co., 
71  Wash.  436,  128   P  1070. 

[a]  maaaoa  (or  nil*,^— "The  right 
of  action  in  the  case  of  wrongful 
death  being  wholly  statutory,  the  leg- 
islature having  power  to  give,  or  to 
withhold,  within  the  limits  of  its  dis- 
cretion, it  would  seem  that  the  omis- 
sion of  the  words  widower  or  surviv- 
ing husband,  and  the  choice  of  the 
descriptive  word  widow,  would  indi- 
cate, as  plainly  as  legislative  Intent 
can  be  indicated,  a  purpose  to  give 
no  right  of  action  for  the  death  of  a 
wife  and  mother.  The  words  'child,' 
'children,'  'issue,'  etc.,  qualify  and 
must  be  read  In  connection  with  the 
word  'man,'  'person,'  'deceased,'  etc." 
Whittlesey  v.  Seattle,  94  Wash.  646, 
652,  163  P  193.  LRA1917D  1084. 

80.  See  statutory  provisions;  and 
generally  cases  throughout  this  ar- 
ticle,        t 

[a]  la  Oeorgla  (1)  prior  to  the 
act  of  1887,  a  husband  could  not  sue 
for  the  homicide  of  his  wife.  Geor- 
gia R.,  etc.,  Co.  v.  Wynn,  42  Ga.  331; 
Denham  V.  Texas  Co.,  19  Qa.  A.  662, 
91  8E  1070.  (2)  But  minor  children 
could  sue  for  the  death  of  their  moth- 
er where  their  father  was  dead. 
Scott  v.  Central  R.  Co.,  77  Ga.  450; 
Atlanta,  etc.,  R.  Co.  v.  Vjenable,  65 
Ga.  55;  Denham  v.  Texas  Co.,  19  Qa. 
A.  662,  91  SE  1070.  (3)  Minor  chil- 
dren had  no  such  right  of  action 
where  their  father  was  alive.  Scott 
v.  Central  R.  Co.,  77  Ga.  450;  Den- 
ham v.  Texas  Co.,  19  Ga.  A.  662,  91 
SE  1070.  (4)  Under  the  amendment 
of  1887  (Civ.  Code  [1910]  i  4424) 
a  joint  right  of  action  is  given  to  the 
husband  and  children  for  the  death  of 
a  wife  at)d  mother.  Roberts  v.  Cen- 
tral of  Georgia  R.  Co.,  124  Fed.  471; 
Denham  v.  Texas  Ck>„  su^ra. 

[b]  IB  Iowa  the  personal  repre- 
aentative  of  a  wife  wrongfully  killed 
can  recover  only  when  the  deceased 
had  been  engaged  in  an  independent 


occupation,  since  ordinarily  the  serv- 
ice of  a  wi.'e  belong  to  her  husband 
and  unless  she  is  engaged  in  an  in- 
dependent occupation  her  death  does 
not  occasion  loss  to  her  estate.  My- 
ers v.  Chicago,  etc,  R.  Ck>.,  162  Iowa 
330,   131   NW  770. 

81.     See  infra  {  60. 

88.    See  supra   |   39. 

83.  U.  S.— The  Corsair,  146  U.  S. 
335,  12  SCt  949,  36  L.  ed.  727  (Loui- 
siana statute);  Chicago,  etc.,  R.  Co. 
v.  Clement,  226  Fed.  426,  141  CCA 
266  (Montana  Rev.  Code  I  6494). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Daw- 
son, 68  Ark.  1,  56  SW  46. 

Ky, — Hansford  v.  Payne,  11  Bush 
380;  Eden  v.  Lexington,  etc,  R.  Co., 
14  B.  Mon.   165. 

Me. — Bllgh  V  Biddeford,  etc.,  R. 
Co.,  94  Me.  499,  4S  A  112;  State  v. 
Grand  Trunk  R.  C^.,  61  Me.  114,  14 
AmR  552;  State  v.  Maine-  Cent.  R. 
Co.,   60    Me.    490. 

Mass. — Riley  v.  Connecticut  River 
R.  Co..  135  Mass.  282;  Corcoran  v. 
Boston,  etc.,  R.  Co.,  133  Mass.  507; 
Moran  v.  HoIUngs,  125  Mass.  93;  Ban- 
croft v.  Boston,  etc.,  R.  Corp.,  11  Al- 
len 34;  HoUenbeck  v.  Berkshire  R. 
Co.,  9  Cush.  478;  Kearney  v.  Boston, 
etc.,  R.  Corp.,  9  Cush.  108. 

Mich. — Beach  v.  St.  Joseph,  158  NW 
1045;  Dolson  -v.  Lake  Shore,  etc.,  R 
Co.i  128  Mich.  444,  87  NW  629. 

Miss. — McVey  v.  Illinois  Cent.  R. 
Co.,  73  Miss.  487.  19  S  209;  Illinois 
Cent.  R.  Co.  v.  Pendergrass,  69  Miss. 
426,  12  S  954. 

Mont. — Melxner  v.  Northern  Pac.  R. 
Co.,  46  Mont.  132,  127  P  146;  Dillon  v. 
Great  Northern  R.  Co.,  38  Mont.  485, 
100  P  860. 

N.  J. — Grasso  v.  Delaware,  etc,  R. 
Co.,    50   N.    J.    L.    817,    2  A   233. 

N.  T. — Storrs  v.  Northern  Pac.  R. 
Co.,  148  App.  Dlv.  403.  132  NTS  954 
[aS  208  N.  T.  629  mem,  102  NE  1114 
mem]    (Montana   statute). 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Goode,  42  Okl.  784,  142  P  1186,  LRA 
191SE  1141. 

S.  D— Beiaing  V.  Black  Hills,  etc., 
R.  Co.,  3  S.  D.  369,  53  NW  750. 

Tenn. — Carolina,  etc.,  R.  Co.  v.  She- 
waiter,  128  Tenn.  363,  161  SW  1136, 
LRA1916C  964,  AnnCasl91SC  605  (un- 
der Federal  Employers'  Liability  Act 
i  9). 

Vt.— Legg  V.  Britton,  64  Vt.  652,  24 
A    1016., 

Wis. — Moyer  v.  Oshkosh,  151  Wis. 
586,  139  NW  378;  Johnson  v.  Eau 
Claire,  149  Wis.  194,  136  NW  481. 
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where  death  ia  inatantaneoDB."  Under  statntea 
which  create  a  new  cause  of  action  for  death  by 
wrongful  aot,^'  the  action  liea  in  cases  where  the 
death  was  instantaneous,^'  as  well  as  where  it  was 
not  instantaneous,"^  the  statute  not  having  made  the 
right  of  action  depend  upon  the  existence  of  a  cause 
of  action  to  survive,  but  only  upon  death  from  a 
wrongful  act  which  would  have  entitled  the  person 
injured  to  maintain  an  action  if  death  bad  not  en- 
sued.** In  some  states  where  there  are  both  "death"  ' 
and  "survival"  statutes,  it  has  been  held  that  the 


84.  KUng  T.  Torello.  87  Conn.  301, 
87  A  987,  46  LRANS  930;  BrouKhel  v. 
Southern  New  England  Tel.  Co.,  72 
Conn.  617,  46  A  436,  49  L.RA  404; 
Murphy  v.  New  York,  etc.,  R.  Co.,  80 
Conn.  184;  Hough  v.  Illtnols  Cent.  R. 
Co.,  169  Iowa  224,  148  NW  886;  In  re 
Cook,  126  Iowa  158,  101  NW  747;  Wor- 
den  V.  Humeston,  etc.,  R.  Cot,  72  Iowa 
201,  33  NW  629;  Conners  v.  Burling- 
ton, etc.,  R.  Co.,  71  Iowa  490,  32  NW 
466,  60  AmR  814;  Kellow  v.  Central 
Iowa  R.  Co.,  68  Iowa  470,  23  NW  740, 
27  NW  466,  66  AmR  868:  Clark  T. 
Manchester,  62  N.  H.  B77;  TraCord  v. 
Adaitas  EJzpresa  Co.,  8  t>aa  (Tenn.) 
96;  Haley  v.  Mobile,  etc.,  R.  Co.,  7 
Baxt.  (Tenn.)  239;  Fowlkes  v.  Nash- 
ville, etc.,  R.  Co.,  5  Baxt.  (Tenn.)  663, 
9  Heisk.  829;  East  Tennessee,  etc., 
R.  Co.  v.  Mitchell.  11  Hetsk.  (Tenn.) 
400;  Nashville,  etc.,  R.  Co.  v.  Prince, 
2  Helsk.  (Tenn.)  S80  [overr  Lioula- 
vlUe,  etc.,  R.  Co.  v.  Burke,  6  Coldw. 
(Tenn.)  46]. 

[a]  BeaaoB  for  nil»« — "The  argu- 
ment Is  that  the  cause  of  action  in 
cases  of  Instantaneous  death  could 
not  accrue  to  the  party  in  his  life- 
time, and  It  Is  true  that  for  practical 
purposes  it  could  not,  but  upon  the 
theory  that  there  is  no  such  thing, 
literally,  as  Instantaneous  death,  the 
cause  of  action  might  be  held  to  ac- 
crue to  the  party  In  his  life-time, 
though  he  should  die  before  he  could 
possibly  bring  an  action.  But  at  any 
rate,  no  distinction  is  made  in  the 
statute  between  the  two  classes  of 
cases.  Where  the  injured  party  lives 
long  enough,  it  is  clear  the  action 
accrues  to  him,  and  the  statute  be- 
gins to  run:  We  are  not  authorized 
to  establish  a  different  rule  where  the 
death  is,  in  the  common  acceptation 
of  the  term,  instantaneous.  We  could 
not  determine  how  soon  after  the  In- 
Jury  death  shoulrl  occur.  In  order  to 
take  the  case  out  of  the  other  rule." 
Fowlkes  v.  Nashville,  etc.,  R.  Co.,  S 
Baxt.     (Tenn.)     663,    667. 

88.    See  supra  f  38. 

88.  TJ.  S. — Grand  Trunk  Western 
R.  Co.  v.  Gilpin,  208  Fed.  126,  126 
CCA  278  (under  Michigan  statute); 
Peers  v.  Nevada  Power,  etc.,  Co.,  119 
Fed.  400  (Nevada  statutes) ;  Missouri, 
etc..  R.  Co.  V.  Elliott,  102  Fed.  96,  42 
CCA  188  [aft  184  U.  S.  695  mem.  22 
set  937,  46  L.  ed.  763] ;  Stemenberg  v. 
Mailhos,  99  Fed.  43,  39  CCA  408  [dist 
Winnt  V.  International,  etc..  R.  Co., 
74  Tex.  82,  11  SW  907,  6  LRA  172] 
(construing  Tex.  Rev.  St.  [1895]  art 
3017);  Mats  V.  Chicago,  etc.,  R.  Co., 
85  Fed.  180  (construing  Mo.  Rev.  St. 
"   4425);  Roach  v.  Imperial  Mlft.  Co., 

Fed.  698,  1  Bawy.  224  (construing 
Nev.  Comp.  L..  p  39  {  115). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Daw- 
son. 68  Ark.  1,  56  SW  46. 

Conn. — Broughel  v.  Southern  New 
England  Tel.  Co.,  73  Conn.  614,  48 
A  751,  84  AmSR  176;  Broughel  v. 
Southern  New  England  Tel.  Co.,  72 
Conn.  617,  46  A  436,  49  LRA  40; 
Murphy  v.  New  York,  etc.,  R.  Co.,  30 
Conn.    184. 

Ind.— Malott  v.  Shimer,  163  Ind.  35, 
64  NE  101.  74  AmSR  278  (construing 
the  Illinois  statute). 

Iowa. — Hough  V.  IlMnois  Cent.  R. 
Co.,  169  Iowa  224,  149  NW  885;  Wor- 
den  V.  Humeston,  etc..  R.  Co..  72 
Iowa  201.  33  NW  629;  Conners  v.  Bur- 
lington, etc.,  R.  Co.,  71  Iowa  490,  32 


I 


NW  466,  <0  AmR  814 

Ky. — (iivens  v.  Kentucky  Cent.  R. 
Co.,  89  Ky.  231,  12  SW  267,  11  KyL 
462. 

La. — Hamilton  v.  Morgan's  SS.  Co., 
42  La.  Ann.  824,  8  S  686. 

Mass. — Maher  v.  Boston,  etc.,  R. 
Co..  158  Mass.  36,  32  NE  950;  Daly 
v.  New  Jersey  Steel,  etc.,  Co.,  155 
Mass.  1,  29  NE  607. 

Mich. — Wallace  v.  Grand  Trunk 
Western  R.  Co.,  179  Mich.  277,  146 
NW  411;  Lincoln  v.  Detroit,  etc.,  R. 
Co.,  179  Mich.  189,  146  NW  405,  51 
LRANS  710;  West  v.  Detroit  Union  R. 
Co.,  169  Mich.  269,  123  NW  1101;  Dol- 
son  V.  Lake  Shore.  %tc.,  R.  Co.,  128 
Mich.  444,  87  NW  629. 

Miss. — Illinois  Cent.'R.  Co.  v.  Pen- 
dergrass,  69  Miss.  426,  12  8  964. 

N.  T. — Brown  V.  ButCalo,  etc.,  R. 
Cto.,  22  N.  T.  191;  Storrs  v.  Northern 
Pac.  •  R.  Co.,  148  App.  DIv.  403,  132 
NTS  954  [aft  208  N.  T.  629  mem,  102 
NE  1114  mem]  (under  Montana  stat- 
utes). 

Okl. — St.  .Louis,  etc,  R.  Co.  v. 
Qoode.  142  Okl.  784,  142  P  1186,  1187, 
LRA1916E  1141  (quot  Cyc]. 

Or. — Perham  v.  Portland  Oen. 
Electric  Co.,  33  Or.  461,  63  P  14,  24, 
72  AmSR  730,  40  LRA  799. 

Pa. — Fink  v.  Garman,  40  Pa.  96. 

S.  C. — Reed  v.  Northeastern  R.  Co., 
37  8.  C.  42,  14  SE  289  [foil  Price  v. 
Richmond,  etc.,  R.  Co.,  33  S.  C.  566,  12 
SE  413,  26  AmSR  700]. 

B.  D. — Belding  v.  Black  Hills,  etc, 
R.  Co.,  8  S.  D.   369,  63  NW  750. 

Tenn. — Carolina,  etc.,  R.  Co.  v.  She- 
waiter,  128  Tenn.  363,  161  SW  1136, 
LRA1916C  964,  AnnCasl915C  -  605; 
Haley  v.  Mobile,  etc,  R.  Co.,  7  Baxt. 
239;  Fowlkes  v.  Nashville,  etc.,  R. 
Co.,  6  Baxt.  663,  9  Heisk.  829;  Nash- 
ville, etc.,  R.  Co.  V.  Prince,  2  Heisk. 
680  [overr  on  this  point  Louisville, 
etc.,  R.  Co.  v.  Burke,  6  ColdW.  46]. 

Tex. — Internationsil,  etc.,  R.  Co.  v. 
Kindred,  67  Tex.  491. 

Vt. — Boyden  v.  Fltchburg  R.  Co.,  70 
Vt.  125,  89  A  771;  Legg  v.  Brltton,  64 
Vt.  652,  2  A   1016. 

W.  Va. — Swope  v.  Keystone  Coal, 
etc,  Co.,  78  W.  Va.  617,  89  SB  284, 
LRA1917A  1128. 

87.  Peers  v.  Nevada  Power,  etc, 
Co.,  119  Fed.  400  (Nevada  statute); 
Hulbert  v.  Topeka,  34  Fed.  610;  Wor- 
den  V.  Humeston,  etc.,  R.  Co.,  72  Iowa 
202;  Com.  v.  Metropolitan  St|  R.  Co., 
107  Mass.  286  (remedy  by  Indict- 
ment); Brown  v.  Buffalo,  etc,  R.  Co., 
22  N.  T.  191;  and  cases  supra  note 
86. 

88.  Dolson  V.  Lake  Shore,'  etc.,  R. 
Co.,  128  Mich.  444,  87  NW  629;  Pym 
V.  Great  Northern  R.  Co.,  2  B.  &  8. 
769.  110  ECL  759,  121  Reprint  1264 
[afl  4  B.  &  S.  S9C,  116  ECL  396,  122 
Reprint  608]. 

Okuae  of  Mrttoa  In  dserasad  see  in- 
fra :  50. 

89.  Hammond  v.  Lewlston.  etc.. 
St.  R.  Co.,  106  Me.  209,  76  A  672,  30 
LRANS  78;  Anderson  v.  Wetter.  103 
Me.  257,  69  A  105,  16  LRANS  1003; 
Carrlgun  v.  Stlllwell,  97  Me.  247,  64 
A  889.  61  LRA  163;  Conley  v.  Port- 
land Oasllght  Co.,  96  Me.  28).  62  A 
656;  Sawyer  v.  Perry.  88  Me.  42,  33  A 
660;  State  v.  Grand  Trunk  R.  Co.,  61 
Me.  114,  14  AmR  552;  State  v.  Maine 
Cent.  R.  Co.,  60  Me.  490:  Beach  v.  St. 
Joseph.  (Mlch.>  168  NW  1045;  Wood 
V.    Standard    Drug    Store,    190    Mich. 


death  statute  applies  only  to  eases  of  instantaneous 
or  immediate  death,  and  the  survival  statute  only 
to  cases  where  death  was  not  instantaneous,  thus 
giving  an  operation  to  both  statutes  without  giving 
a  double  remedy  for  the  same  wrongful  act.**  Where 
deceased  survived  his  injuries  for  an  appreciable 
length  of  time  and  therefore  had  a  cause  of  action 
for  such  injuries,  an  action  lies  under  the  survival 
statutes,**'  whether  deceased  was  conscious  or  not," 
although  this  may  affect  the  quantum  of  damages 
recoverable.'*     But  very  brief  pain  and  suffering 


664,  157  NW  403;  Olivier  v.  Houghton 
County  R.  Co.,  134  Mich.  367,  96  NW 
434,  140  AmSR  607.  3  AnnCas  53; 
Storrte  v.  Grand  Trunk  El.  Co.,  134 
Mich.  297.  96  NW  569;  Kayea  v.  Val- 
ley Tel.  Co.,  132  Mich.  281,  93  NW 
623;  Jones  v.  McMillan,  129  Mich.  86, 
88  NW  206;  Dolson  v.  Lake  Shore, 
etc.,  R.  Co.,  128  Mich.  444,  87  NW 
629;  Sweetland  v.  Chicago,  etc.,  R. 
Co.,  117  Mich.  329,  76  NW  1066,  43 
LRA  568.  See  also  Hurst  v.  Detroit 
City  R.  Co.,  84  Mich.  639,  48  NW  44 
(holding  that  the  actions  under  each 
statute  are  separate  and  distinct 
causes  of  action). 

90.  U.  S. — Chicago,  etc.,  R.  <3o.  v. 
Clement,  226  Fed.  426,  141  CCA  256 
(construing  Montana  statute). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Rob- 
ertson, 103  Ark.  361,  146  SW  482 
(death  by  drowning  with  two  or  three 
minutes  of  conscious  suffering);  St. 
Louis,  etc.,  R.  Co.  v.  Dawson,  68  Ark. 
1,  66  SW  46;  Davis  v.  St.  Loula,  etc. 
R.  Co.,  63  Ark.  117,  13  SW  801,  7  LRA 
283. 

Iowa. — Flynn  v.  Chicago  Great 
Western  R.  Co.,  169  Iowa  671,  141 
NW  401,  46  LRANS  1098  (two  hours): 
Kellow  V.  Central  Iowa  R.  Co..  6S 
Iowa  470,  23  NW  740,  27  NW  466.  66 
AmR  868  [overr  Sherman  v.  West- 
ern Stage  Co.,  24  Iowa  515]  (survival 
for  from  three  to  five  minutes  suffi- 
cient). 

Ky. — Hackett  v.  Lculsvllle,  etc  R. 
Co.,  95  Ky.  236,  24  SW  871,  IS  KyL 
612;  Newport  News,  etc.,  R.  Cto.  v. 
Dentzel,  91  Ky.  42,  14  SW  958.  12 
KyL  626;  Conner  v.  Paul,  12  Bush  144. 

Mass. — Clare  v.  New  Tork,  etc, 
R.  Co..  172  Mass.  211,  51  NE  1083: 
Mtdcbahey  v.  Washburn  Car  W^heel 
CoTl46  Mass.  281,  14  NE  106,  1  AmSR 
458;  Tulljr  v.  Fltchburg  R.  Co.,  184 
Mass.  499;  Bancroft  v.  Boston,  etc., 
R.  Corp.,  11  AllKn  34  (survival  for 
fifteen  minutes);  HoUenbeck  v.  Berk- 
shire R.  Co.,  9  Cush.  478. 

Mich. — Love  v.  Detroit,  etc,  R.  Co., 
170  Mich.  1,  135  NW  96S  (eight 
hours);  .^onea  v.  McMillan,  129  Mich. 
86,  88  NW  206  (several  hours):  Dol- 
son V.  Lake  Shore,  etc,  R.  Co.,  128 
Mich.  444,  87  NW  629  (survival  for 
twelve  hours). 

Minn. — Capital  Trust  0>.  v.  Oreat 
Northern  R.  Co.,  127  Minn.  144,  149 
P  14  [rev  242  U.  S.  144,  87  SGt  41.  61 
L.  ed.  208]  (Federal  Employers'  Lia- 
bility Act). 

Miss. — Illinois  Cent.  R.  Co.  v.  Pen- 
dergrass,    69    Miss.    426.    12   S   964. 

Mont. — Meliner  v.  Northern  Pac. 
R.  Co..  46  Mont.  162.  127  P  146. 

91.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Dawson,  68  Ark.  1,  56  SW  4?. 

Ky. — Newport  News,  etc.,  R.  Co.  v. 
Dentsel.  91  Ky.  42,  14  SW  958.  12 
KyL    626. 

Mass. — Mulchahey  v.  Washburn  (}ar 
Wheel  Co.,  145  Mass.  281,  14  NE  106. 
1  AmSR  468;  Kennedy  v.  Standard 
Sugar  Refinery,  126  Mass.  80,  28 
AmR  214:  Bancroft  v.  Boston,  etc., 
R.  Co.,  11  Allen  34;  HoUenbeck  v 
Berkshire  R.  Co..  9  Cush.  478. 

Mich. — Oliver  v.  Houghton  0)unty 
St.  R.  Co..  134  Mich.  367,  96  NW  434. 
104  AmSR  607.    3   AnnCas- 63. 

Minn. — Capital  Trust  <3o.  v.  Great 
Northern  R.  On..  127  Minn.  144.  149 
NW  14  [rev  242  U.  S.  144.  87  SCt  41, 
61  L.  ed.  208]. 

93.    Jttmattm  see  infra  I  213. 


For  later  cams,  davelopmsata  and  olwBgva  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§   4«-49] 


DEATH 


[17  C.  J.]     1199 


substantially  oontemporaneous  with  death  and  in- 
separable from  it  have  been  held  not  sufficient  to 
support  an  action  under  a  snrviTal  statute,"'  the 
death  under  such!  circumstances  being  regarded  as 
instantaneous.'*  Death  by  drowning  usually  has  been 
regrarded  as  instantaneous.*'  Under  statutes  limited 
to  eases  of  immediate  deat'fa,  that  term  has  been  held 
to  include  cases  both  of  instantaneous  death  and  of 
total  unconsciousness  following  immediately  upon 
the  "wrong^ful  act  and  continuing  until  death,  the 
length  of  such  period  of  uncoasciouaness  being  im- 
mateTial.'"  There  are  statutes  expressly  giving  a 
right  of  action  in  certain  cases  where  a  person  is 
instantly  killed,  or  dies  without  Conscious  suffer- 
ing.*'' Even  brief  survival  or  conscious  suffering 
will  defeat  an  action  under  such  statutes.'* 

The  Federal  Employers'  Liability  Act  both  cre- 
ates a  cause  of  action  for  death  by  wrongful  act, 
and  provides  for  the  survival  of  the  cause  of  action 
which  the  decedent  had  for  his  own  injuries."  Un- 
der this  statute  a  recovery  may  be  had  of  damages 
for  the  death,  regardless  of  whether  it  was  instaa- 
tajHeoTis  or  not,'  and  recovery  may  also  be  had  under 
the  survival  provision  where  decedent  survived  hia 


injuries  an  appreciable  length  of  time,'  although  un- 
conscious,' but  no  recovery  can-  be  had  under  the 
survival  section  of  the  act  where  death  was  instan- 
taneous,* although  on  this  last  point  there  is  au- 
thority to  the  contrary." 

[(49}  3.  Act  or  Omisaion  Oaiuing  Death — a.  In 
Owieral.  Whether  the  cause  of  action  under  the 
statute  is  deemed  a  transmitted  right,  a  survival 
right,  or  an  index)endent  cause  of  action,*  the  foun- 
dation and  gist  of  it  in  all  cases  is  the  wrongful  act 
which  produced  the  injury  resulting  in  the  death.^ 
The  act  for  which  an  action  is  given  is  commonly 
described  in  the  statutes  as  a  wrongful  act,  neglect, 
or  default,'  which  would  have  entitled  the  person 
injured  to  maintain  an  action  if  death  had  not  en- 
sued.* These  words,  or  their  equivalent,  require  the 
act  to  be  one  in  violation  of  some  duty  owing  to 
the-  decedent;  it  must  be  wrongful  as  against  him.'° 
Many  defenses  to  actions  of  this  character  rest  upon 
this  principle."  Any  act  other  than  a  mere  breach 
of  contract  ''which  violates  a  duty  owed  to  decedent 
is  a  wrongful  act  within  the  meaning  of  the  stat- 
ute.^*   It  need  not  be  intentional,  willful,  or  ma- 


93^  The  Corsair,  145  U.  S.  335.  12 
set  949.  3S  L.  ed.  727  (under  Loui- 
siana statute);  Sawyer  v.  Perry,  88 
Me.  42,  33  A  660;  Kearney  v.  Boston, 
etc.,  R.  Co.,  9  CUBh.  (Mass.)  108;  West 
V.  Etotrolt  United  R.  Co..  Ii59  Mich. 
269.  123  NW  1101. 

94.  Beach  t.  City  of  St.  Joseph, 
(Mich.)    158  NW  1045. 

"^n^here  there  is  a  continuing-  In- 
Jury,  resulting  in  death  within  a  few 
moments,  It  is  'instantaneous'  within 
the  meaning  of  the  statute."  West 
V.  Detroit  United  R.  Co.,  159  Mich. 
269,  271,  123  NW  1101  (where  death 
did  not  occur  for  fifteen  minutes). 

[a]  BeaaoB  fos  rolsk— "We  think 
the  following  language  of  Chief  Jus- 
tice Sbaw,  in  Kearney  v.  Boston,  etc., 
R.  Corp.,  9  Chish.  (Mass.)  108.  is  ap- 
propriate: 'We  are  to  ascertain  what 
the  intent  of  the  I^egislature  was 
when  they  passed  the  law.  It  is  not 
to  be  supposed  that  they  intended  to 
make  a  distinction  between  a  case 
where  the  death  was  so  Instantaneous 
that  there  was  no  manifestation  of 
life  wbatever  and  a  case  where  there 
might  be  some  slight  spasmodic  ac- 
tion of  the  body  of  the  sufferer  to 
indicate  that  life  was  not  quite  ex- 
tinct.' "  Iiobensteln  v.  Whitehead, 
etc..  Iron  Co.,  179  Mich.  279,  291,  146 
NW   293. 

[b]  niuMntloa.— Where  deceased 
fell  down  a  flue  In  a  building  under 
construction,  and  never  recovered 
consciousness  after  he  struck,  al- 
though there  were  some  signs  of  life 
about  the  b<;dy  fifteen  minutes  after 
the  fall,  death  was  Instantaneous 
within  the  act  giving  a  right  of  ac- 
tion for  Instantaneous  death.  Loben- 
steln  V.  Whitehead,  etc..  Iron  Co.,  179 
Mich.  279.  146  NW  293? 

»5.  The  Corsair,  146  V.  S.  335,  12 
sot  949,  36  L.  ed.  727;  Sherman  v. 
Western  Stage  Co.,  24  Iowa  515  Joverr 
Kellow  v.  Central  Iowa  R.  Cfo.,  68 
Iowa  470,  23  NW  740,  27  NW  486.  66 
AmR  858];  Beach  v.  St.  Joseph. 
(Mich.)  168  NW  1046;  Lincoln  v.  De- 
troit, etc.,  R.  Co.,  179  Mich.  189,  146 
NW  405,  61  LRANS  710.  Compare 
Nourse  v.  iPackard,  138  Mass.  807 
(where  deceased  was  suffocated  by 
loose  grain,  and  a  verdict  that  death 
was  not  instantaneous  was  support- 
ed on  the  evidence). 

96.  Hammond  v.  Lewlston,  etc.,  St. 
R.  Co.,  106  Me.  209,  76  A  672,  30 
LRANS  78;  Perkins  v.  Oxford  Paper 
Co..  104  Me.  109,  71  A  476;  Anderson 
V.  Wetter.  103  Me.  267,  69  A  105,  15 
LRANS  1003;  Conley  v.  Portland  Gas- 
light Co.,  96  Me.  281.  52  A  656;  Saw- 
yer V.  Perry,  88  Me.    42,   33  A  660. 

91,    See  statutory  pi'ovlslons. 


98.  Smith  V.  Thompson-Houston 
Electric  C^>..  188  Mass.  371.  74  NB 
664;  Martin  v.  Boston,  eto.,  R,  Co., 
175  Mass.  502,  56  NB  719  (holding 
that  surrlval  and  conscious  suffer- 
ing for  less  than  one  minute  after 
the  Injury  will  defeat  an  action  un- 
der this  statute);  Knlgbt  v.  Over- 
man Wheel  Co.,  174  Mass.  455,  64  NB 
890;  Oreen  v.  Smith,  169  Mass.  486, 
48  NB  621  (evidence  held  sufflcient  to 
support  verdict,  although  there  was 
testimony  tbat  deceased  lived  twenty 
minutes  and  groaned);  Willey  v.  Bos- 
ton Blectrlt  Light  Co.,  168  Mass.  40, 
46  NE  396,  37  LRA  723  (utterance  of 
a  few  scattered  words  not  Inconsist- 
ent with  lack  of  conscious  suffering); 
Welch  v.  Grace,  167  Mass.  690,  46  NB 
387;  Clark  v.  New  York,  etc.,  R.  Co., 
160  Mass.  39,  36  NB  104;  Maher 
V.  Boston,  etc.,  R.  <^.,  158  Mass. 
36,  32  NE  950;  Dlckermann  v. 
Old  Colony  R.  Co.,  157  Mass.  52  note: 
Jones  v.  Boston,  etc.,  R.  Co.,  157 
Mass.  51,  31  NE!  727;  Hodnett  v.  Bos- 
ton, etc.,  R.  Co.,  166  Mass.  86,  30  NB 
224  (holding  that  burden  is  on  plain- 
tiff to  show  death  without  conscious 
suffering);  Daly  v.  New  Jersey  Steel, 
etc.,  Co.,  165  Mass.  1,  29  NB  507; 
Qustafsen  v.  Washburn,  etc.,  Mfg. 
Co.,  168  Mass.  468,  27  NB  179;  Rams- 
dell  V.  New  York,  etc.,  C^.,  161  Mass. 
245,   23  NB  1103,  7  LRA  164, 

M.     See  supra   {  39. 

1.  Michigan  Ont.  R.  Co.  v.  Vree- 
land.  227  U.  S.  69,  33  SCt  192,  57 
L.   ed.    417,  AnnCaBl914C   176, 

2.  Great  Northern  R.  Co.  v.  Capi- 
tal Trust  Co.,  242  U.  S.  144,  37  SCt 
41,  61  L.  ed.  208,  LRA1917B  1050; 
Kansas  City  Southern  R  Co.  v.  Les- 
lie. 238  U.  S.  599,  36  SCt  844,  69  L.  ed. 
1478;  St.  Louis,  etc.,  R.  Co.  v.  Craft, 
237  U.  S.  648,  36  SCt  704,  69  L.  ed. 
1160;  St.  Louis,  etc.,  R.  Co.  v.  Rodg- 
ers,  118  Ark.  268,  176  SW  696;  Louis- 
ville, etc.,  R.  Co.  V.  Rhoda.  71  Fla, 
526,  71  S  369;  Capital  Trust  Co.  v. 
Great  Northern  R.  Co.,  127  Minn. 
144,  149  NW  14  [rev  242  U.  S.  144.  37 
SCt  41.  61  L.  ed.  208]. 

a.  Capital  Trust  Co.  v.  Great 
Northern  R.  Co.,  127  Minn.  144,  149 
NW  14  [rev  242  U.  S.  144,  87  SCt  41, 
61  L.  ed.   208]. 

4.  Moffett  v.  Baltimore,  etc.,  R. 
Co.,   220  Fed.   39,  135  CCA  607. 

6.  Louisville,  etc..  R.  Co.  v.  Rho- 
da, 71  PI.1.  526,  71  S  369. 

6.  .See  supra  {S  38,  39. 

7.  U.  S. — Michigan  Cent.  R.  Co.  v. 
Vreeland,  227  U.  S.  59.  33  SCt  192,  67 
L.  ed.  417.  AnnCaal914C  176. 

GsL — Southern  Bell  Tel.,  etc.,  Co.  v. 
Cassln.  Ill  Ga.  576.  36  SB  881,  60 
LRA  694. 


111.— Holton  v.  Daly,  106  DI.  131. 

Ind. — Pittsburgh,  etc,  R.  Co.  v.  Ho- 
ses, ,162  Ind.  412,  68  NB  419. 

Mich. — Lincoln  v,  Detroit,  etc.,  R. 
Co.,  179  Mich.  189.  146  NW  406,  61 
LRANS    71,0. 

Mo. — Harrell  v.  Qutncy.  etc.,  R. 
Co.,  186  SW  677;  Strode  v.  St.  Louis 
Transit  Co.,  197  Mo.  616,  95  SW  861, 
7   AnnC^as   1084. 

Tenn. — Loague  v.  Memphis,  etc,  R. 
Co.,    91    Tenn.    458,    19    SW    430. 

Tex. — De  Ham  v.  Mexican  Nat.  R. 
Co.,  86  T6X.  68,  23  SW  381  [aff  (Civ, 
A.)  22  SW  249];  State  v.  Ft.  Worth, 
(Civ.  A.)  193  SW  1143  (so  held  not- 
withstanding the  statute  as  to  limi- 
tations provides  that  the  cause  of 
action  Is  deemed  to  have  accrued  at 
the  time  of  the  death). 

8.  See  statutory  provisions. 

9.  See  infra   {  SO. 

10.  U.  S. — Northern  Pac.  R.  Co. 
V.  Adams,  192  U.  8.  440.  449.  24  SCt 
408,    48   L.   ed.   613. 

Ind. — Brooks  v.  Pittsburgh,  eta,  B. 
Co.,   168   Ind.   62,  62  NB  694. 

Ky. — Brltton  v.  Samuels.  143  :Ky. 
129,    136    SW    143,    34    LRANS    1036. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Moore,  (Ctv.  A.)  172  SW  668  (duty  to 
trespassing  children). 

Wash. — Welch  v.  Creech,  88  Wash- 
429,    153    P   355,    LRA1918A   363. 

"The  statute  does  not  provide  that 
when  one's  life  is  taken  by  another 
the  heirs  of  the  former  may  recover 
damages,  but  onjy  when  it  la  wrong- 
fully taken,  that  Is,  when  it  Is  taken 
In  violation  of  the  rights  of  the  de- 
cedent, wrongful  as  against  him. 
'Neglect'  stands  In  the  same  category 
with  'wrongful  act.'  It  implies  some 
omission  of  duty."  Northern  Pac.  R. 
Co.   V.   Adams,-  supra. 

[a]  Bvla  tmVMLt — A  landlord  is 
not  liable  for  tne  death  of  his  ten- 
ant caused  by  the  defective  condi- 
tion of  the  premises  unless  he  Is 
guilty  of  misrepresentation  or  con- 
cealment, because  he  owes  the  ten- 
ant no  duty  In  this  respect.  Davis 
v.  Smith,  26  R.  I.  129,  58  A  630.  106 
AmSR  691,  66  LRA  478,  3  AnnCas 
832.  See  also  generally  Landlord 
and  Tenant   [24  Cyc  1114  et  seq]. 

[b]  Kob  TiolMW*.  —  A  sheriff 
owes  the  duty  of  protection  to  his 
prisoner,  and  if  he  falls  in  Its  per- 
formance and  permits  the  prisoner 
to  be  killed  by  a  mob,  he  and  his 
sureties  are  liable  for  such  death. 
Indiana  v.  Gobln.  94  Fed.  48  (In- 
diana statute);  ABher  v.  Cabell,  60 
Fed.  818,  1  CCA  693   (Texas  statute). 

11.'    See   infra   JS    89-95.   ,   ,.,,,- 
IS.     See  infra  i    54.  ^^X*^^ 

'  IM^Ky. 


13.    Howard    v.    Hunter, 
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licious,'*  although  such  acta  are  wrongful,'*  but  the 
statute  includes  also  negligent  acts.'*  If  the  death 
was  caused  by  a  rightful  act,  or  an  unintentional 
aet  with  no  omission  of  duty  owing  to  the  decedent, 
it  cannot  be  considered  wrongful  or  negligent  at 
the  suit  of  the  statutory  plaintiff.''  The  question 
whether  an  act  is  right  or  wrong  is  a  question  of 
law  and  not  of  fact.'"  Some  acts  are  wrongful 
I  in  themselves.'*    The  wrongfulness  of  others  results 


S86.  104  SW  72S.  31  KyL  1092;  Mc- 
Lean V.  Burbank,  12   Minn.   530. 

[a]  "Tbe  woxda  'laaffligmia*,'  BBd 
'wroagfnl  act'  are  sufBclently  broad 
to  embrace  every  degree  of  tort 
that  can  be  committed  against  the 
person.  ...  A  wrongful  act  may  be 
criminal,  willful,  wanton  or  reck- 
less. In  short,  every  Injury  inflict- 
ed upon  the  person  without  legal 
right  or  excuse  la  a  wrongful  act 
without  reference  to  the  relation  ex- 
isting between  the  perpetrator  and 
lUs  victim."  Britton  v.  Samuels, 
143  Ky.  129,  131,  136  SW  143,  84 
LRANS    1036. 

[b]  BMith  fMm  latozlMtliic 
liquor. — (1)  "If  one  whose  mentsil 
faculties  are  suspended  by  Intoxi- 
cation is  Induced  to  swallow  splf- 
itous  liquors  to  such  excess  as  to 
endanger  his  Iif%,  the  persons  tak- 
ing advantage  of  bis  condition  of 
helplessness  and  mental  darkness 
and  imposing  the  draught  upon  him 
must  answer  in  damages  for  the  in^ 
Jury  that  ensues.  They  must  an- 
swer to  him  if  such  injury  should 
fall  short  of  the  destruction  of  life; 
and    to    his   family    if    death    should 

'be  the  result."  McCue  v.  Klein,  60 
Tex.  168.  169,  48  AmR  260.  (2) 
"The  action  could  not  be  maintained 
under  the  .statute  as  agartnst  a  sa- 
loon keeper  who  sells  or  gives  in- 
toxicating liquors  to  a  man  of 
known  intemperate  habits  who  is 
helplessly  drunk  at  the  time  though 
the  drinking  of  the  intoxicant 
caused  his  death  almost  immediate- 
ly. The  reason  assigned  by  the 
court  was  that,  if  death  had  not 
resulted,  the  person  drinking  could 
not  have  maintained  an  action  for 
the  wrongful  act  on  the  part  of  the 
defendant  complained  of,  and  that 
death  and  the  injury  were  the  re- 
suIT  of  drinking  the  intoxicant,  and 
not  the  result  of  the  sale  or  deliv- 
ery to  the  person  intoxicated." 
Suell  v.  Derrlcott,  181  Ala.  259,  263, 
49  S  896,  23  LRANS  996.  18  Ann 
Cas.  636  [expl  King  t.  Henkle,  80 
Ala.  505,  60  AmR  119].  (3)  The 
personal  representative  of  a  person 
Whose  death  was  caused  by  intoxi- 
cation cannot  maintain  an  action 
against  the  persons  wrongfully  sell- 
ing him  the  liquor  which  produced 
his  intoxication.  Hackett  v.  Smela- 
ley,   77   111.    109. 

•  14.  Ky. — Lewis  v.  Taylor  Coal 
Co.,  112  Ky.  845.  66  SW  1044,  28 
KyL  2218.   57   LRA   447. 

Minn. — McLean  v.  Burbank,  12 
Minn.    530. 

N.  T. — Baker  v.  Bailey.  16  Barb. 
54:    Wells    v.    Sibley,    »  NTS    348. 

R.  I. — Bi-adbury  v.  Furlong,  18 
R.*  T,    16,   43   AmR   1. 

Wash. — ^Welch  v.  Creech.  88  Wash. 
429.    153    P    355,    LRA1918A    S63. 

IB.     See  infra  S  52. 

16.  Lewis  v,  Taylor  Coal  Co..  112 
Ky.  845,  66  SW  1044,  23  KyL  2218, 
57  LRA  447.     See  also  infra  {  61. 

ra]  "The  words  'wtongfU  act' 
(1)  are  comprehensive  enough  to 
include  negligent  acts,  but  they  were 
intended  primarily  to  cover  cases 
where  the  act  was  wanton  or  was 
Intentionally  committed,  or  where 
one  may  have  counseled  or  procured 
another  to  do  it.  when,  in  contem- 
plation of  law,  the  act  of  counseling 
or  advising  makes  the  wrongful  act 
his  own."  Lewis  v.  Taylor  Coal  Co., 
112  Ky.  846.  863.  66  SW  1044.  23 
KyL    2218,    67    LRA    447.      (2)    "The 


word  'negligence'  Implies  a  breach 
of  duty,  and  a  person  cannot  be  le- 
gally negligent  so  as  to  subject  him 
to  damages  except  in  respect  to  oth- 
ers to  whom  he  owes  a  duty.  Hence, 
as  the  word  'negligence'  has  a  lim- 
ited meaning,  the  words  'wrongful 
act'  were  used  to  embrace  every  In- 
Jury  that  might  be  committed 
against  the  person,  whether  negli- 
gently done  or  not.  A  wrongful  act 
may  or  may  not  be  negligent,  de- 
pending on  how  it  is  committed  and 
the  relation  between  the  parties. 
Many  wrongful  acts  are  committed 
In  which  there  is  no  element  of  neg- 
ligence— no  breach  of  duty  is  com- 
mitted. A  wrongful  act  may  be 
criminal,  willful,  wanton,  or  reck- 
less. In  short,  every  injury  inflict- 
ed upon  the  person  without  legal 
right  or  excuse  is  a  wrongful  act 
withiout  reference  to  the  relation 
existing  between  the  perpetrator 
and  his  victim."  Howard  v.  Hunter, 
126  Ky.  685,  68»,  104  SW  723,  31 
KyL    1092. 

[b]  "Wsflact  stands  in  the  same 
category  as  wrongful  act.  It  Im- 
plies some  omission  of  duty.  And 
It  seems  clear  from  the  wording  of 
the  statute  that  it  was  intended 
that,  where  death  is  caused  by  a 
wrongful  act,  or  by  negligence,  that 
is,  a>  tortious  act,  the  heirs  or  per- 
sonal represeifitatlves  may  maintain 
the  action  where  the  deceased  might 
have  maintained  it  had  ^he  lived." 
Welch  V.  Creech,  88  Wash.  429,  435, 
153   P    355,    LRA1918A    353. 

[c]  Vera  noafeasaao*  Is  not  a 
wrongful  act  within  the  statute. 
Bradbury  v.  Furlong,  13  R.  I.  16, 
43  AmR-1  (construing  several  sec- 
tions of  same  act  together).  See 
also  infra  I  51. 

17.  Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440,  24  SCt  408,  48 
L.  ed.  513. 

[a]  Beaaoa  for  xvI«.^"Th«  two 
terms,  therefore,  wrongful  \act  and 
neglect,  imply  alike  the  omission 
of  some  duty,  and  that  duty  must, 
as  stated,  be  a  duty  owing  to  the 
decedent.  It  cannot  be  that,  if  the 
death  was  caused  by  a  rightful  act, 
or  an  unintentional  act  with  no 
omission  of  duty  owing  to  the  de- 
cedent, it  can  be  considered  wrong- 
ful or  negligent  at  the  suit  of  the 
heirs  of  the  decedent.  They  claim 
under  him,  and  they  can  recover 
only  In  case  he  could  have  recov- 
ered damages  had  he  not  been  killed, 
but  only  injured.  The  company  Is 
not  under  two  different  measures  of 
obligation — one  to  the  passenger  and 
another  to  his  heirs.  If  it  dis- 
charges its  full  obligation  to  the 
passenger,  his  heirs  have  no  right 
to  compel  it  to  pay  damages." 
Northern  Pac.  R.  Co.  v.  Adams,  192 
U.  S.  440,  460,  24  SCt  408.  48  L.  ed. 
£13. 

^  18.    Rutherford     t. 
Fed.    187',   60   CCA    129. 

19.     Rutherford      v.      Foster, 
Fed.    187.    60    CCA   129. 

tal  XUnMSKtioii.  —  "No  evidence 
Is  requisite  to  establish  the  wrong- 
ful character  of  an  assault  and  bat- 
tery with  a  d'eadly  weapon  which 
produces  death."  Rutherford  v.  Fos- 
ter. 125  Fed.  187,  189,  60  CCA  129. 

aO.  Rutherford  v.  Foster,  125 
Fed.  187,  60  CCA  129;  Evans  v.  New- 
land.  34  Tnd.  112. 

TaT  XUnstratloii.  —  A  complaint 
alleging    that    defendant    wrongfully 


from   the   circumstances  under  which   they  were 
committed.'" 

[%  50]  b.  Oanae  of  Action  in  Deceased.  Under 
a  majority  of  the  statutes,  eithe#  by  express  pro- 
vision or  by  necessary  impUcation,  the  act  or  omis- 
sion resulting  in  death,  in  order  to  support  an  ac- 
tion, must  be  such  as  would  have  supported  an  ac- 
tion by  deceased  for  the  injury  to  him,  if  death  had 
not  resulted."     This  is  obviously  so  in  the  case  of 

and  negligently  shot  and  killed  a 
policeman  who  was  lawfully  upon 
defendant's  premises  in  the  perform- 
ance of  his  duty  shows  that  the 
killing  was  done  by  a  wrongful  act; 
and  where  the  killing  was  admitted, 
whether  it  was  wrongful  or  Justi- 
fiable Is  a  question  for  the  Jury  un- 
der all  the  circumstances.  Welch 
v.  Creech,  88  Wash.  429,  158  F  355, 
LRA1918A    361. 

ai.  U.  S. — Northern  Pac.  R.  Co. 
V.  Adams,  192  U.  S.  440,  24  SCt  498, 
48  L.  ed.  513;  Louisville;  etc,  R.  Co. 
v.  Clarke,  152  U.  S.  230.  14  SCt  679, 
88  L.  ed.  422;  Scheffer  v.  Washing- 
ton City  Midland,  etc.,  R.  Co.,  105 
U.  S.  249,  26  L.  ed.  1070  (under  Vir- 
ginia statute);  Barron  v.  Illinois 
Cent.  R.  Co.,  2  F.  Cas.  No.  1,058.  1 
BIss.  453  [aff  5  Wall.  90,  18  L.  ed. 
691]. 

Ala. — Sloss-Sheffleld  Steel,  etc..  Co. 
V.  Stapp,  195  Ala.  340,  70  S  267; 
Lawrence  v.  Seay,  179  Ala.  886,  60 
S  937;  Larue  v.  C.  Q.  Kershaw  Con- 
tracting Co.,  177  Ala.  441,  69  S  15S; 
Snell  v.  Derrtcott,  161  Ala.  259,  4} 
S  896,  23  LRAKS  996,  18  AnnCaa 
636;  Williams  v.  Alabama  Great 
Southern  R.  Co.,  158  Ala.  196,  48  S 
485,  17  AnnCas  616;  King  v.  Hen- 
kle,   80   Ala.    505,    60   AmR    119. 

Cal. — ^Watts  V.  Murphy,  •  Cal.  A 
564,  99  P  1104. 

D.  C. — ^Levy  v.  Vaughan,  42  App. 
146. 

Oa. — Southern  Bell  Tel.,  etc.,  Co. 
V.  Cassln,  111  Oa.  676,  36  SB  881.  SO 
LRA  694;  Blast  Tennessee,  etc.,  R. 
Co.  V.  Maloy,  77  Qa.  237,  2  SB  941; 
Western,  etc.,  R.  Co.  T.  Strong,  52 
aa.   461. 

III. — ^Keeran  v.  Peoria,  etc.,  TT«ct 
Co.,  277  111.  413,  116  NE  638;  Donk 
Brothers  Coal,  etc.,  Co.  v.  Leavitt 
109  111.  A.  385;  Holton  v.  Daly,  10( 
111.  131;  Chicago  v.  Major,  18  III. 
349,  68  AmD  553;  Hackett  T.  Smels- 
ley,   77  1\\.   109. 

Ind.  —  Waters  v.  Indianapolis 
Tract,  etc.,  Co.,  185  Ind.  526.  IIJ 
NE  289;  Couchman  v.  Prather,  1S2 
Ind.  250,  70  NE  240;  Hecht  v.  Ohio, 
etc.,  R.  Co.,  132  Ind.  507.  32  NE 
302;  Evansvllle,  etc.,  R.  Co.  v.  Low- 
dermilk.  15  Ind.  120;  Ohio,  etc  R. 
Co.  V.  Tindall,  13  Ind.  366,  74  AmD 
259. 

Mass. — Kelsey  v.  New  York,  etc., 
R.    Co.,   181   Mass.  64,  68  NB  8. 

Mich. — Lincoln  v.  Detroit,  etc,  R. 
Co.,  179  Mich.  189,  146  NW  405,  SI 
LRANS   710. 

Minn. — Keever  ▼.  Mankato.  113 
Minn.  55.  129  NW  168,  776,  S3 
LRANS   339,    AnnCasl912A    216. 

Miss. — Kirkpatrlck  v.  Perguson- 
Palmer  Co.,  116  Miss.  874,  77  1  80!; 
Vlcksbnrg,  etc.,  R.  Co.  v.  Phillips. 
64   Miss.    693,    2   S   537. 

Mo. — Buel  V.  United  R.  Co..  248 
Mo.  126,  164  LRANS  625,  AnnCas 
1914C  613;  Spiva  v.  Osage  Coal,  etc.. 
Co.,  88  Mo.  68;  Elliott  v.  St.  Louis, 
etc.,  R.  Co.,  67  Mo.  272;  Butler  v. 
Chicago  R.  Co.,  155  Mo.  A.  287,  136 
SW   729. 

Mont.— Maronen  v.  Anaconda  Cop- 
per Min.  Co..  48  Mont.  249.  136  P 
968;  Melzner  v.  Northern  Pac.  R. 
Co.,  46  Mont.  162,  127.  P  146;  Dillon 
V.  Great  Northern  R.  Co..  38  Mont. 
485.   100   P   960. 

Nebr. — Chicago,  etc,  R.  Co.  v.  Z*r- 
necke,  69  Nebr.  689,  82  NW  2«,  65 
LRA    610. 

N.  T.— Kelliher  v.  New  York  Cent, 
etc.,    R.   Co.,    212  N.   Y.    207.    105   NE 
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statutes  merely  providing  -  for'  a  survival  of  tjie 
cause  of  action  of  the  decedent,'*  but  it  is  equally 
true  under  statutes  of  the  type  of  Lord  Campbell's 
Act,  whether  they  are  construed  to  create  a  new 
cause  of  action,  or  to  provide  only  for  a  sur- 
vival'or  transmitted  action.**  There  are  statutes  of 
a  penal  nature,  'however,  under  which  the  right  of 
action  is  not  made  dependent  upon  whether  or  not 
the  decedent  could  have  maintained  an  action  based 
on  the  injury  to  him  if  death  had  not  ensued.**  The 
words  common  to  so  many  statutes  limiting  recovery 
to  cases  in  which  the  injured  person  would  have  been 
entitled  to  maintain  an  action  if  death  had  not  en- 
sued are  to  be  construed  as  defining  the  character  of 
the  injury  and  the  circumstances  under  which  it 
was  iiuSicted.*^  They  mean  that  the  wrong  in  the 
first  instance  shall  give  rise  to  a  cause  of  action.*' 
It  has  generally  been  held  that  the  new  action  is 


a  right  dependent  upon  the  existence  of  a  right  in 
the  decedent  immediately  before  his  death  to  have 
maintained  an  action  for  his  wrongful  injury,*'  and 
it  is  upon  this  principle  that  it  is  generally  ruled 
that  a  release  or  accord  and  satisfaction,*^  or  a  prior 
recovery  by  deceased  in  his  lifetime,  constitutes  a 
defense  to  the  statutory  action  for  the  death.**  The 
decisions,  however,  are  not  unanimous  upon  this 
point.*' 

TTnbom  cblld.  No  action  lies  for  the  death  of  a 
child  Yesulting  from  injuries  received  by  it  while  en 
ventre  sa  mere,  the  child  being  subsequently  bom 
alive,  because  stfch  child  had  no  right  of  action  for 
the  injury.** 

[$  51]  c.  Kegligence.  Ordinary  negligence  op- 
erating as  the  proximate  cause  °*  of  death  will  sup- 
port an  action  under  statutes  giving  a  right  of  action 
in  cases  of  death  by  wrongful  act  or  neglect,**  sub- 


824,  LRA1915E  1178;  Sullivan  v. 
Dunham,  181  N.  T.  290,  55  NB  923. 
76  AmSR  274,  47  LRA  715;  Hugrhes 
V.  Auburn,  161  N.  T.  96,  55  NE  389, 
46  LRA  636;  Littlewood  v.  New 
York,  89  N.  T.  24,  42  AmR  271; 
Roche  V.  St.  John's  Riverside  Hoa- 
pttel,  96  MlBC  289,  160  NTS  401  [afT 
176  App.  Dlv.  886  mem,  161  NTS 
1143  mem];  Larocque  v.  Conheim,  42 
Mtse.  613,  87  NTS  62S;  Lynch  v. 
I>avls,   12   HowPr    323. 

Oh. — Mahoning  Valley  R.  Co.  v. 
Van  Alstine.  77  Oh.  St.  395.  83  NE 
601.  14  LRANS  893;  Murphy  v.  Hol- 
brook,  20  Oh.  St.   137,   5  AmR  633. 

R.  I. — Gorman  v.  Budlong,  23  R.  t. 
169,  49  A  704,  91  AmSR  629,  55  LRA 
118;  NellBon  v.  Brown,  13  R.  I.  651, 
43  AmR  58;  Bradbury  v.  Furlone,  13 
R.    I.    15,   43  AmR   1. 

S.  D. — Rowe  V.  Rlehardii,  3S  8.  D. 
201,  151  NVSr  1001,  LRA1915E  1076, 
AnnCasl918A     294. 

Tenn. — Fowlkes  v.  Nashville,  etc., 
R.    Co.,    9    Heisk.    829. 

Tex.  —  Sullivan  -  Sanford  Lumber 
Co.  V.  Watson,  106  Tex.  4.  155  SW 
179;  Texas,  etc.,  R.  Co.  v.  Crow- 
der,  7.0  Tex.  222,  7  SW  709;  McCue 
V.  Klein,  60 'Tex.  168.  48  AmR  260 
(holding:  that  a  person  cannot  con- 
sent to  'an  assault);  Wilson  v. 
Brown,  (Civ.  A.)  154  SW  322.  326 
tquot  Cyc];  Southwestern  Tel.,  etc., 
Co.  v.  Solomon.  64  Tex.  Civ.  A.  306, 
117    SW  214. 

Vt.— Carty  v.  Wlnooskl,  78  Vt.  104. 
62  A  45,  2  LRANS  95,  6  AnnCas  436; 
Lazelle  v.  Newfane,  70  Vt.  440,  41 
A  511;  Legg  v.  Britton,  64  Vt.  662, 
24    A  1016. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
W^iehtman,  29  Gratt.  (70  Va.)  431, 
26  -AmR  384  [rev  on  other  grounds 
104   U.    S.    5,   26   L.   ed.   643]. 

Wash. — Swanaon  v.  Pacific  Ship- 
ping: Co.,    60  Wash.    87,  110   P   795. 

Eng. — Reed  v.  Great  Eastern  R. 
Co.,  L.  R.  3  Q.  B.  555;  Tucker  v. 
Chaplin,  -2  C.  &  K.   730,   61  ECL  730. 

Can.— Conrod  v.  Rex.  49  (3an.  S.  C. 
577;  Canadian  Pac.  R.  Co.  v.  Rob- 
inson.   19   Can.   S.    C.    292. 

Ont. — Sharpe  v.  Canadian  Pac.  R, 
Co.,  33  Ont.  L.  402.  8  OntWN  127. 
7  OntWN  167;  Erdman  v.  Walker- 
ton,  20  Ont.  A.  444  [app  dlam  23  Can. 
S.  C.  3521;  Bilton  v.  Mackenzie,  31 
Ont.  Ix  685,  6  OntWN  672,  19  DomLR 
^33.  N 

[a]  SMttli  of  maXTlad  woman.— 
The  fact  that  decedent  was  a  mar- 
ried woman  and.  if  death  had  not 
ensued,  could  not  have  sued  alone 
for  the  injury  to  her,  but  only  Joint- 
ly with  ber  husband,  doea  not  take 
the  case  out  of  the  statute.  Dlmmey 
V.  Wheeling,  etc.,  R.  Co..  27  W.  Va. 
32,  65  AmR  292;  Whltton  v.  Chicago, 
etc.,   R.   Co.,-  21   Wis.   305. 

(b]  Wlisrs  a  wlfa  cMuiot  mam  hnr 
livaliMia  for  a  personal  tort,  no  ac- 
tion lies  against  the  huaband  for 
wrongfully  causing  the  death  of  his 
wife.  Wilson  v.  Brown,  (Tex.  Civ. 
A.)    154   SW   322. 
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93.  Sachs  V.  BIoux  City,  109  Iowa 
224,  80  NTW  836:  Buel  v.  United  R. 
Co..  248  Mo.  126.  154  SW  71.  46 
LRANS  626,  AnnCasl914C  613.  Bee 
supra    S    39. 

burtastaBsona  AtMih  see  -Infra  t 
48. 

33.  Southern  Bell  Tel.,  etc.,  Co. 
V.  Cassln,  111  Oa.  676,  36  SE  881,  60 
LRA  694  (Reviewing  cases).  See 
also  cases  supra  note  21.  And  see 
supra  {   38. 

24.  See  statutory  provisions;  and 
Denver,  etc.,  R.  Co.  v.  Frederic,  67 
Colo.  90,  140  P  463;  Donahue  v. 
Drexler,  82  Ky.  157,  66  AmR  886; 
Doyle  V.  Fitchburg  R.  Co..  162  Mass. 
66,  37  NE  770.  44  AmSR  335,  26 
LRA  157;  Com.  v.  Boston,  etc.,  R. 
Co..  134  Mass.  211;  Com.  v.  Ver- 
mont, etc.,  R.  Co.,  108  Mass.  7,  11 
AmR  301.  ■ 

[a]  Xa  Oolonido.— Rev.  St.  (1908) 
{  2056,  providing  that,  if  the  em- 
ployees of  a  railroad  negligently 
cause  a  death,  the  company  shall 
forfeit  three  thousand  dollars  to 
five  thousand  dollars  to  the  next  of 
kin,  does  not,  like  St  2067,  2068,  de- 
pend upon  whether  the  deceased 
could  have  maintained  an  action,  but 
creates  a  new  and  independent  cause 
of  action,  which  is  penal  in  its  na- 
ture. Denver,  etc.,  R.  Co.  v.  Fred- 
eric,   67    Colo.    90,  ,140    P    463. 

VmmI  Bator*  of  statntes  see  supra 
{  43. 

95.  King  V.  Henkle.  80  Ala.  605, 
60  AmR  119;  Dolson  v.  Lake  Shore, 
etc,  R.  Co..  128  Mich.  444.  87  NW 
629  (per  Montgomery,  C.  J.);  Lit- 
tlewood  V.  New  Tork,  89  N.  T.  24, 
42  AmR  271;  Pym  v.  Great  North- 
ern R.  Co.,  2  B.  &  8.  769,  767,  110 
ECL  759.  124  Reprint  1254  [aft  4  B. 
&  8.  396,  116  ECL  396,  122  Reprint 
508]. 

"We  are  of  opinion  that  the  con- 
dition that  the  action  could  have 
been  maintained  by  the  deceased  if 
death  had  not  ensued,  has  reference 
not  to  the  nature  of  the  loss  or  in- 
jury sustained,  but  to  the  circum- 
stances under  which  the  bodily  in- 
jury arose,  and  the  nature  of  the 
wrongful  act.  neglect,  or  default 
complained  of.  Thus,  if  the  deceased 
had.  by  his  own  negligence  mate- 
rially contributed  to  the  accident 
whereby  he  lost  his  life,  as  he.  if 
still  living,  could  not  have  main- 
tained an  action  in  respect  of  any 
bodily  Injury,  notwithstanding  there 
might  have  been  negligence  on  the 
part  of  the  defendants,  the  present 
action  could  not  have  been  support- 
ed. But  supposing  the  circum- 
stances of  the  negligence  to  have 
been  such  that.  If  death  had  not 
ensued,  the  deceased  might  have 
brought  his  action  in  respect  of  any 
Injury  arising  to  him  from  it.  we 
are  of  opinion  that  his  representa- 
tive may  maintain  an  action  In  re- 
spect of  an  injury  arising  from  a 
pecuniary  losa  occasioned  by  the 
death,   although   that  pecuniary  loss 


would  not  have  resulted  from  the 
accident  to  the  deceased  had  he 
lived."  Pym  v.  Great  Northern  R. 
Co..   supra. 

"The  provision  that  the  personal 
representatives  may  maintain  an  ac- 
tion, if  the  deceased  could  have 
maintained  one,  if  the  injury  had 
not  caused  death,  has  been  hereto- 
fore  ruled  to  be  applicable  to  the 
cause  of  action,  and  not  to  the  per- 
son bringing  it.  In  other  words,  an 
action  may  be  sustained  where  the 
deceased,  had  he  lived,  would  not 
have  been  prevented  from  recover- 
ing by  reason  of  his  own  want  oT 
care.  Jeflersonville  R.  C!o.  v.  Swayne, 
26  Ind.  477."  Pittsburgh,  etc.,  R. 
Co.  v.  Vining.  27  Ind.  613,  618,  92 
AmD    269. 

96.  Lincoln  v.  Detroit,  etc.,  R. 
Co..  179  Mich.  189.  200.  146  NW  406, 
51  LRANS  710;  Rowe  v.  Richards, 
35  S.  D.  201,  151  NW  1001,  LRA 
1915E  1075,  AnnCasl918A  294. 

"The  statute  does  not  say  that  he 
must  be  able  to  maintain  the  same 
action  and  recover  the  same  dam- 
ages, but  'an  action  and'  recover 
damages  in  respect  thereof.'  In  re- 
spect of  what?  Manifestly,  for  the 
same  wrongful  act,  neglect,  or  de- 
fault." Lincoln  v.  Detroit,  etc.,  R. 
Co.,    supra. 

97.  U.  S.— Michlnm  Cent.  R.  Co. 
V.  Vreeland,  227  U.  8.  69,  33  SCH  192, 
57  L.  ed.  417,  AnnOail914C  176; 
Louisville,  etc..  R.  Co.  v.  Clarke,  162 
U.  8.  230,  14  set  679,  38  L.  ed. 
422 

(ja. — Southern  Bell  Tel.,  etc.,  C!o.  v. 
C^assin.  Ill  Qa.  675,  36  SE  881,  60 
LRA   694.  •  ' 

Ind. — Hecht  v.  ^Ohlo,  etc.,  R.  Co., 
132    Ind.    607,    S2    NE    303. 

Mich. — Lincoln  v.  Detroit,  etc.,  R. 
Co.,   179   Mich.    189,   146   NW   406. 

N.  T. — Littlewood  v.  New  York. 
89  N.  T.  24,  42  AmR  271;  Roche  v. 
St.  John's  Riverside  Hospital.  96 
Misc.  289,  160  NTS  401  [aff  176  App. 
Div.   885  mem,    161   NTS  1143  mem]. 

Tenn. — Fowlkes  v.  Nashville,  etc., 
R.  Co.,   9   Relsk.   829. 

Bng. — Read  v.  Great  Eastern  R, 
Co.,   L.   R.    3  Q.   B.    655. 

(Jan. — Canadian  Pac.  R.  Co.  v. 
Robinson.  19  Can.  S.  C.  292. 

as.     See  infra  {{   96-100 

39.     See  Infra   S    102. 

ao.    See  infra  {;  92,  102. 

31.  Dietrich  V.  Northampton.  188 
Mass.  14,  52  AmR  242;  Buel  v.  Unit- 
ed R.  Co.,  248  Mo.  126,  154  SW  71, 
45  LRANS  625,  AnnCasl914C  618; 
Gorman  v.  Budlong,  23  R.  I.  169,  49 
A   704,   91  AmSR  629.   56  LRA   118. 

33.     See   Infra   t   56. 

33.  U.  S. — Northern  R.  Co.  v. 
Adams,  192  U.  S.  440.  24  SCt  408,  48 
L.  ed.  513  (free  passenger  assumes 
risk  of  ordinary  negligence);  West- 
em  Union  Tel.  Co.  v.  Catlett,  177 
Fed.  71,  100  CCA  489;  Brown  v. 
Sunday  Creek  Co..  166  Fed.  504,  505 
[clt  (3yc];  Mella  v.  Northern  SS.  Co., 
162    Fed.    499. 
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j«et  to  the  ordinaiy  rules  as  to  what  constitutes 
actionable  negligence.'*  But,  where  the  statute  un- 
der which  recovery  is  sought  authorizes  an  action  or 
imposes  liability  only  where  death  results  from  will- 
ful neglect,'°  or  gross  negligence,^"  allegation  and 
proof  of  simple  negligence  is  insufificient.''^  Cases 
of  this  character  arise  under  statutes  making  car- 
riers or  other  corporations  liable  for  death  result- 
ing from  their  own  negligence,  or  the.  gross  or  will- 


Ala. — Mobile,  etc.,  R.  Co.  v.  Brom- 
berg,  141  Ala.  258,  37  S  396;  Shan- 
non V.  Jefferson  County,  126  Ala.  384, 
27    9    977 

In*.,— American  Tln-Plate  Co.  v. 
Ouy.  25  Ind.  A.  588,  68  NB  738. 

Iowa. — Donaldson  v.  Mississippi, 
etc  R.  Co.,  18  Iowa  280,  87  AmD 
391 

ky. — ^Louisville,  etc.,  R.  Co.  v. 
Stewart,  131  Ky.  666.  116  SW  775; 
Cincinnati,  etc.,  R.  Co.  v.  Evans,  129 
Ky.  152,  110  SW  844.  38  KyL,  696; 
Howard  v.  Hunter,  126  Ky.  685,  104 
SW  723,  31  KyL.  1092;  Souttiern  R. 
Co.  v.  Otis,  78  SW  480,  26  KyL  1686; 
Illinois  Cent.  R.  Co.  v.  Josey,  110 
Ky.  342,  61  SW  703,  22  KyL  1795, 
54  LRA  78;  Schoolcraft  -C.  Louisville, 
etc.,  R.  Co.,  92  Ky.  233,  17  SW  567, 
13  KyL  517,  14  LRA  679;  Louis- 
ville, etc.,  H.  Co.  V.  Smith,  87  Ky. 
601,   9  SW   493,    10  KyL   614. 

Md. — Baltimore,  etc.,  R.  Co.  V. 
State,  29  Md.  460;  State  v.  Balti- 
more, etc.,  R.  Co.,  24  Md.  84,  87 
AmD   600. 

Mass. — Wlnslow  v.  New  England 
Co-op.  See,  225  Mass.  676,  114  NE 
748;  Buckley  v.  Boston  El.  R.  Co., 
216  ^Bs.  60,  102  NE  76  (statute 
giving  right  of  action  against  car- 
rier for  death  through  negligence 
hel4  to  require  highest  degree  of 
care  consistent  with  conduct, of  car- 
rier's business);  Rasrauasen  v.  Whip- 
ple,  211   Mass.  646,  98  NE  692. 

Minn. — McLean  v.  Barbank,  12 
Minn.  530. 

Miss. — Bussey  v.  Gulf,  etc.,  R.  Co., 
79   Miss.   597,    31   S   212. 

Mo. — McQuade  v.  St.  Louis,  etc., 
R.  Co.,  200  Mo.  150,  98  SW  652; 
Buddenberg  v.  Charles  P.  Chouteau 
Transp.  Co.,  108  Mo.  394,  18  SW  970; 
Weller  v.  Plapao  Laboratories,  Inc., 
197  Mo.  A.  47,  191  SW  1056  (negli- 
gence in  furnishing  medical  and  sur- 
gical treatment);  Steyer  v.  United  R. 
Co.,  (A.)  186  SW  737;  Lobach  v. 
Kansas  City  Southern  R.  Co.,  172 
Mo.  A.  278,  168  SW  397;  Johnson  v. 
St.  Louis,  etc.,  R.'  Co.,  160  Mo.  A. 
69,  141  SW  475. 

N.  Y.— Gibney  v.  State,  137  N.  T. 
1,  33  NE  142,  33  AmSR  640,  19  LRA 
365;  Baker  v.  Bsiley,  16  Barb.  64; 
Keefe  v.  Straus,  91 'Misc.  627,  630, 
166   NTS   530    [oit  Cyc]. 

N.  D. — Kunkel  v.  Minneapolis,  etc., 
R.  Co.,  18  N.  D.  367,  121  NW  830. 

Oh. — Rankine  v.  Pennsylvania,  etc.. 
Coal  Co.,  15  Oh.  CiT.  Ct.  N.  3.  17. 

Or. — Merrill  v.  Missouri  Bridge, 
etc.,  Co.,  69  Or.  685,  140  P  489. 

Pa. — (3eiger  v.  Madden,  58  Fa. 
Super.    616. 

Tex. — Galveston,  eta,  R.  Co.  v. 
Currie,  100,  Tex.  136,  96  SW  1073,  10 
LRANS  367  [rev  on  other  grounds 
(Civ.  A.)  91  SW  1100];  Texas,  etc., 
R.  Co.  v.  Crowder,  70' Tex.  222,  7  SW 
709;  Slate  v.  Ft.  Worth.  (Civ.  A.) 
193  SW  1143;  Modern  Order  of  Prffi- 
torians  v.  Nelson,  (Civ.  A.)  162  SW 
17;  San  Antonio  Gas,  etc.,  Co.  v. 
Badders,  46  Tex.  Civ.  A.  559,  108 
SW  229  (uninsulated  wires);  Texas 
Mexican  R.  Co.  v.  Higglns,  44  Tex. 
Civ.  A.  523,  99~  SW  200;  Missouri, 
etc.,  R.  Co.  V.  Freeman,  (Civ.  A.) 
73  SW  642  [rev  on  other  grounds  97 
Tex.  394.  79  SW  9.  1  AnnCas  481]. 

W.  Va. — Swope  V.  Keystone  Coal, 
etc.,  Co..  78  W.  Va.  617.  89  SB  284, 
LRA1917A  1128. 

Can. — Toronto  v.  Lambert,  64  Can. 
8.  C.  200  raff  36  Ont.  L.  269,  10  Ont 
WN  29];  Donaldson  v.  Deschenes,  49 


C2an.  S.  C.  136  (neglect  to  enforce 
rules).       _, 

B.  C. — Ellis  V.  British  Columbia 
Electric  R.  Co.,  20  B.  C.  43  (dbfeo- 
tlve  system). 

Ont. — Howarth  v.  .^lectrlc  Steel, 
etc.,  Co.,  Ltd.,  36  Ont.  L.  696,  9  Ont 
WN  441;  Linstead  v.  Whitchurch 
Tp.,  35  Ont.  L.  1,  10  OntWN  94,  9 
OntWN  220  (bridge  out  of  repair): 
Christie  v.  London  Electric  (3o.,  S3 
Ont.  L.  895,  8  OntWN  124,  7  OntWN 
70S;  Graham  v.  Grand  Trunk  R.  Co., 
25  Ont/  L.  429,  20  OntWR  965.  1 
DomLR  6S4,  AnnCaBl912D  1053; 
Hagle  V.  Laplante,  20  Ont.  L.  339, 
15  OntWR  289;  Mayne  v.  Grand 
Trunk  R.  ,Co.,  11  OntWN  432;  Oskey 
V.  Kingston,   7  OntWN  2B1. 

And  see  cases  cited  more  specific- 
ally throughout  this  article. 

84.  Keefe  v.  Straus,  91  Misc.  €27, 
156  NTS  530.  See  Negligence  [29 
Cyc   400]. 

WMllfanc*  la  partlonlar  Nlatlons 
see  (Jarriers  {{  1294-1180;  Highways 
[37  Cyo  285];  Landlord  and  Tenant 
[24  Cyc  1114];  Master  and  Servant 
[26  Cyc  1076  et  seq];  Municipal  Cor- 
porations [28  Cyc  1256];  Railroads 
[83  Cyc  636]. 

35.  Schoolcraft  v.  LoutslanA,  etc., 
R.  Co.,  92  Ky.  233,  17  SW  567,  13 
KyL  617,  14  LRA  579;  Louisville, 
etc.,  R.  Co.  V.  Brice,  84  Ky.  298,  1 
SW  483,  8  KyL  271;  Reinder  v.  Black, 
etc..  Coal  Co.,  13  SW  719,  12  KyL  30; 
Rogers  V.  Hughes,  87  Ky.  185,  8  SW 
16,  10  KyL  68;  Derby  v.  Kentucky 
Cent.  R.  Co.,  4  SW  303,  9  KyL  153; 
Kentucky  Cent.  R.  Co.  v.  Sommers,  7 
KyL  818,  13  Ky.  Op.  1091;  Chattarol 
R.  Co.  v.  Leftwltch,  7  KyL  165,  13 
Ky.   Op.   4S0.     See  also  infra  i   52. 

[a]  WllUol  aaglaot  AeflaeO.— 
"Willful  neglect,"  within  the  mean- 
ing of  Gen.  8t.  c  67  I  3,  making 
persons  or  corporations  liable  in  an 
action,  by  the  widow  or  personal  rep- 
resentative, tor  punitive  damages 
for  loss  of  life  through  their  "will- 
ful neglect,"  or  that  of  their  agents 
or  servants,  has  been  defined  to  be 
intentional  neglect  or  recklessness 
evidencing  an  intent  to  Injure. 
Louisville,  etc.,  R.  Co.  v.  Coniff,  27 
SW  865.  16  KyL  296. 

[b]  QuMttoB  for  ]1IX7' — What 
constitutes  willful  negligence  is  a 
matter  of  fact,  as  well  as  of  law, 
and  must  be  determined  by  the  lury 
with  the  aid  of  the  court.  Chiles 
V.  Drake,  2  Mete  (Ky.)  146,  74  AmD 
406. 

[c]  Xa  XUinolB,  under  the  Mines 
and  Mining  Act  willful  failure  to 
comply  with  the  provisions  of  the 
act  must  be  shown.  McCray  v. 
Moweaqua  Coal  Mln.,  etc.,  C^.,  149 
111.  A.   565.  , 

ae.  Renaud  v.  New  Tork,  etc.,  R. 
Co.,  206  Mass.  567.  92  NE  710;  Pearl- 
stein  v.  New  York,  etc.,  B.  Co.,  192 
Mass.  20,  77  NE  1024;  Caswell  v. 
Boston  El.  R.  Ck>.,  190  Mass.  627,  77 
NE  380  (holding  that  the  evidence 
showed  negligence  but  not  gross  neg- 
ligence) ;  Hendrick  v.  Walton,  69 
Tex.   192.   6   SW   749. 

[a]  "Oross  BsgUgaiice  (1)  under 
the  statute  means  negligence  ma- 
terially greater  than  the  lack  of 
Ordinary  care."  Renaud  v.  New 
York,  etc.,  R.  Co.,  206  Mass.  657,  560, 
92  NE  710.  (2)  "The  difference  in 
degree  between  ordinary  negligence 
and  gross  negligence,  recognized  or 
created  by  statute.  Is  material,  and 
cannot    be    ignored    In    the    trial    of 


ful  negligence  of  their  servants  or  agents."  Other 
cases  arise  where  there  is  no  duty  to  exercise  care, 
as  in  the  case  of  injury  to  trespassers,^'  and  will- 
fulness, or  recklessness  must  be  shown  in  order  to 
impose  liability.*"  Where  the  statute  g^ves  an  action 
for  death  by-  wrongful  act,  but  says  nothing  about 
negligence,  mere  passive  neglect  or  omission  of  duty 
will  not  support  an  action.*'^ 
[i  52]    d.    Willful,  Malicious,  or  Wanton  Acts. 


cases."    Pearlsteln  v.  Now  Tork,  etc.. 
R.  Co.,  192  Mass.  20,  27,  77  NE  1024. 
WUlfBl,  uaUoloiia,  or  waatoa  acts 
see   infra   {   62.      See   also   generally 
Negligence   [29  Cyo  609]. 

37.  OagrMa  of  iMgllywuw  see 
Negligence   [29  Cyc  422]. 

38.  See   infra   i    75. 

39.  See  Negligence  [29  C7C  442]; 
Railroads    [33   Cyc  754]. 

40w  Brooks  v.  Pittsburgh,  etc.,  R. 
Co.,  158  Ind.  62,  62  NE  694  Xinjury 
at  crossing  held  not  willful);  Parker 
v.  Pennsylvania  Co.,  134  In<L  673,  84 
NE  504,  23  LRA  562. 

"Negligence  cannot  be  of  such  a 
degree  as  to  become  wilfulness,  and 
no  purpose  or  design  can  be  said  to 
exist  where  the  injurious  act  is 
merely  negligent"  Cleveland,  etc, 
R.  Ck).  V.  SUrks,  174  Ind.  346,  34», 
92  NE  54. 

[a]  WiUfalaSM      Oaflasd "This 

court  has  frequently  quoted  approv- 
ingly the  following  dennitlon  of  wil- 
fulness given  by  Mitchell,  J.,  in 
Louisville,  etc.,  R.  Co.  v.  Bryan,  107 
Ind.  51,  7  NE  807:  "Where  one  person 
negligently  comes  Into  a  situation 
of  peril,  before  another  can  be  held 
liable  for  an  injury  to  him,  it  must 
appear  that  the  latter  had  knowledge 
of  his  situation  in  time  to  have  pre- 
vented the  injury.  Or  it  must  ap- 
pear that  the  injurious  act  or  omis- 
sion was  by  design,  and  was  such — 
considering  time  and  place — as  th^t 
its  nature  and  probable  consequenro 
would  be  to  produce  serious  hurt  to 
some  one.  To  constitute  a  wilful 
injury,  the  act  which  produced  It 
must  have  been  Intentional,  or  must 
have  been  done  under  such  circum- 
stances as  evinced  a  reckless  disre- 
gard for  the  safety  of  others,  and  a 
willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct 
which  is  quasi  criminal.'  Even  a 
more  pertinent  statement  of  the  law 
upon  this  subject  is  found  in  Parker 
V.  Pennsylvania  Co.,  134  Ind.  67J, 
679,  34  NE  504,  23  LRA  552,  where  it 
Is  said:  "Wilfulness  does  not  consist 
in  negligence.  On  the  contrary,  as 
illustrated  by  the  cases  of  Bryan 
and  of  Mann,  heretofore  cited,  the 
two  terms  are  Incompatible.  Negli- 
gence arises  from  inattention, 
thoughtlessness  or  heedlessness, 
while  wilfulness  cannot  exist  with- 
out purpose  or  design.  No  purpose 
or  design  can  be  said  to  exist  where 
the  injurious  act  results  from  neg- 
ligence, and  negligence  can  not  be 
or  such  a  degree  as  to  become  wil- 
fulness.' See  also  Terre  Haute,  etc.. 
R.  Co.  V.  Graham,  95  Ind.  286,  48 
AmR  719,  and  Cleveland,  etc.,  R.  Co. 
V.  Miller,  149  Ind.  490,  49  NE  445. 
for  forceful  statements  of  the  law 
upon  this  subject."  Brooks  v.  Pitts- 
burgh, etc.,  R.  Co.,  158  Ind.  62.  69. 
62  NE  694. 

[b]  ▼iolatioa  of  aa  ortlaaao*  by 
running  a  train  over  a  public  cross- 
ing at  the  rate  of  fifteen  miles  ai? 
hour  without  sounding  a  whistle  or 
ringing  a  bell  may  be  negligence,  but 
it  is  not  a  willful  killing  of  a  per- 
son run  over  at  such  crossing. 
Brooks  V.  Pittsburgh,  etc.,  R.  Co., 
168  Ind.  62.  62  NE  694:  Sherfey  v. 
Evansville,  etc.,  R.  Co.,  121  Ind.  427. 
23  NE  273. 

WUlftd  or  wmaton  aaaUraao*  see 
Negligence    [29    Cyc    609]. 

41.  Myette  v.  Gross,  18  R.  I.  729. 
30  A  602;  Bradbury  v.  Furlong,  U 
R.   1.   16,   43,  AmR  1. 


For  later  oases,  drreloynMata  and  ehaac«a  In  th«  law  see  cumulative  Annotations,  same  title,  page  and  note  munbar. 
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In  most  states,  th«  statates  are  broad  enough  to  aa- 
thorize  an  action  where  the  act  resnlting  in  death 
was  intentionally  committed/'  or  was  wanton  and 
willful,  althoogh  the  killing  was  not  intentional.** 
An  aetida  lies  for  causing  death  by  a  wilUul  act 
where  the  statute  eicpriessly  so  provides,*'  or  where 
the  statute  authorizes  such  an  action  for  oansing 
death  by  "wrongful"  act,*'  or  by  "wanton"  or 
"malicious"  act.*"  But  it  is  otherwise  where  the 
statutory   authorization  is  limited  to  eases  where 


death  is  caused  by  negligcjpce,*'  or  willful  n^li- 
genee.**  Under  survival  statutes,  where  the  recov- 
ery is  upon  the  cause  of  action  which  the  deceased 
had,**  an  action  lies  for  death  resulting  from  an  in- 
tentional act.""  Of  coarse,  ciroumstances  may  jus- 
tify an  intentional  killing,*^  in  which  case  it  is  not 
actionable  both  because  it  is  not  wrongful "  and 
because  decedent  could  not  have  maintained  an  ac- 
tion for  the  personal  injury  if  death  had  not  en- 
sued."" 


[a]  Aet  Bsyllcaatly  dons^— "Here 
was  an  act  negllKently  done,  and  we 
think  It  comes  within  the  spirit  of 
the  law.  If  It  was  a  case  of  mere 
and  entire  omission  to  perform  .a 
duty  it  would  be  different,  and  we  do 
not  Intend  to  decide  that  point.  But 
here  the  defendant  undertalces  to 
perform  a  dvty,  an  act,  and  does  it 
in  such  a  way  as  to  cause  the  death 
of  the  plaintiff's  intestate."  Mc- 
CauRhey  V.   Tripp,   12  R.   I.   449.    452. 

tb]  In  lontalana,  the  statute  in- 
cludes acts  of  omission  as  well  as 
commission.  American  Sugar  Refln- 
ing  Co.  V.  Johnson,  60  Fed.  603,  9 
CCA   110. 

40.  Ala. — Lawrence  ▼.  Seay,  179 
Ala.  288,  60  S  937;  Suell  v.  Derrl- 
cott.  161  Ala.  2B9,  49  S  896.  23 
L.RANS  996,  18  AnnCas  636;  Rich- 
ards v.  Bureln,  159  Ala.  282,  49  S 
294.  17  AnnCas  898;  Cobb  v.  Owen, 
150  Ala.   410.  43  S  826. 

Cal. — Brooks  v.  Haslam,  65  Oal. 
421.   4  P  199. 

Conn. — ^KlinK  v.  Torello,  87  Conn- 
301,  87  A  987,  4S  LRANS  930. 

Ga. — McKlnney  v.  Carmack,  119 
Ga.  467,  46  SB  719;  Weekes  v.  Cot- 
tingham,  58  Ga.  S69. 

III. — Foster  V.  Shepherd,  258  111. 
164.  101  NE  411,  45  LRANS  167, 
AnnCaal914B  672;  Forbes  v.  Snyder, 
94   111.   374. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Starks.  174  Ind.  345,  92  NG  64; 
Brooks  V,  Pittsburgh,  eta,  R.  Co., 
158  Ind.  62.  62  NB  694. 

Ky. — McClurg  v.  Igleheart  33  8W 
80,  17  KyL  913;  Head  v.  Martin.  85 
Ky.  480,  3  SW  622,  9  KyL  45;  Dona- 
hue V.  Drexler.  82  Ky.  157.  56  AmR 
8S6    (assault). 

Mo. — Brlnkmann  v.  Oottenstroeter, 
160  Mo.  A.  596,  140  8W  1194  [adopt- 
ing op  as  reported  in  153  Mo.  A.  361, 
134    SW   684]. 

N.  C— Pierce  v.  Myrlck,  12  N.  C. 
345. 

Tenn. — Marks  v.  Borum,  1  >  Baxt. 
87,  25  AmR  764.  . 

Tex. — Oarda  ▼.  Sanders.  90  Tex. 
103,  84  SW  314;  Wallace  v.  Stevens, 
74  Tex.  559,  12  SW  283;  Stephens  v. 
Wallace,  10  Tex.  Civ.  A.  44,  SO  SW 
1099;  Gray  v.  Phillips,  54  Tex.  Civ. 
A.  148,  117  SW  870;  Stephens  v. 
Wallace,  10  Tex.  Civ.  A.  44,  80  SW 
1099. 

48.  Vessel  V.  Seaboard  Air  Line 
R.  Co.,  182  Ala.  689,  62  S  180  (where 
death  was  caused  by  the  engineer  of 
defendant  company  willfully,  wan- 
tonly, and  intentionally  running  his 
engine  Into  another,  knowing  that 
death  to  some  person  would  prob- 
ably result  therefrom);  Central  of 
Georgia  R.  Co.  v.  Pelfry,  11  Ga.  A. 
119,  74  SB  854.  See  also  generally 
Negligence  [29  <>c  509J. 

[a]  To  •frtabUali  wUUbUmm  Is 
ommmat  wsoagfU  deatk,  it  Is  not 
sufficient  merely  to  show  that  the 
act  producing  the  death  was  inten- 
tional, it  being  necessary  to  show 
that  the  death  was  Intentional,  or 
that  the  act  or  omission  producing  It 
was  willful,  and  such  that  death 
must  reasonably  have  been  foreseen 
as  the  natural  and  probable  conse- 
quence of  the  act  Cleveland,  etc.. 
R.  Co.  V.  Starks,  174  Ind.  345,  92  NB 
64. 

[b]  Bale  applied. — "The  effect  of 
the  instruction  under  consideration 
was  to  direct  the  Jury  that  the 
charge  of  wilfulness  was  established, 
if  the  act  which  produced'deoedent'a 


death  was  Intentional.  The  act  on 
appellant's  part  which  caused  such 
death  was  the  running  of  its  train 
over  the  crossing.  This  was  as- 
suredly an  Intentional  but  not  an  un- 
lawful act.  It  was  not  enough, 
therefore,  to  charge  that  wilfulness 
consisted  merely  In  showing  that  the 
act  producing  the  4eath  In  question 
was  Intentional.  It  must  be  made  to 
appear  that  the  act  or  omission 
which  caused  the  death  was  wilful, 
or  intentional,  and  of  such  a  charac- 
ter as  that  such  death  must  reason- 
ably have  been  anticipated  as  the 
natural  and  probable  consequence  of 
the  act;  that  is,  that  the  decedent 
.was  In  a  position  of  imminent  peril 
and  unconscious  thereof,  or  unable 
to  extricate  himself  therefrom,  and 
that  the  engineer  In  charge  of  the 
train  had  knowledge  of  such  facts, 
and  power  and  opportunity  to  stop 
the  train  or  avoid  the  collision,  but 
intentionally  omitted  to  do  so,  and 
with  such  knowledge,  power  and  op- 
portunity wilfully  ran  such  train 
over  the  crossing  In  utter  disregard 
of  consequences."  Cleveland,  etc.,  R. 
Co.  V.  Starks,  174  Ind.  345,  348,  92 
NB  64. 

44.  Southern  Cotton  Press,  etc, 
Co.  V.  Bradley,  52  Tex.  587  (Const, 
art  16  f  26);  March  v.  Walker,  48 
Tex.  372  (Const.  [1869]  art  12  {  30); 
Wilson  V.  Brown,  (Tex.  Civ.  A.)  164 
SW  322   (Const,  art  16   t   26). ' 

45.  V.  S.— Morgan  v.  BarnbiU,  113 
Fed.  24,  56  CCA  1. 

Ky. — Randolph  v.  Snyder,  139  Ky. 
159,  129  SW  662;  Howard  v.  Hunter. 
126  Ky.  686,  104  SW  723,  31  KyL 
1092. 

Md.— Tucker  v.  State.  8»  Md.  471, 
43  A  778,   44  A  1004,   46  LRA  181. 

Mo.— Vawter  v.  Hultz,  112  Mo.  633. 
20  SW  689;  Nichols  v.  Winfrey,  90 
Mo.  403,  2  SW  305;  Nlc'hols  v.  Win- 
frey, 79  Mo.  644;  White  v.  Maxcy,  64 
Mo.  662;  Besenecker  t.  Sale,  8  Mo. 
A.  211. 

N.  T.— Kaln  v.  Larkln,  66  Hun  79, 
9    N7S    89 

Oh. — Darling  v.  Williams.  35  Oh. 
St.  68. 

Tex. — Wilson  v.  Brown,  (Civ.  A.) 
154  SW  322;  Croft  V.  Smith,  (Civ.  A.) 
51   SW  1089. 

Cal  Bote  tmOiMO. — (1)  Under 
Remington  &  B.  Code  i  183,  provid- 
ing that  the  widow  or  children  of  a 
man  killed  in  a  duel  shall  have  a 
right  of  action  therefor,  and  that 
when  the  death  of  a  person  is  caused 
by  the  wrongful  act  or  neglect  of 
another,  his  heirs  or  personal  rep- 
resentatives may  maintain  an  action 
for  damages  against  the  person  caus- 
ing the  <ieath,  recovery  for  an  in- 
tentional killing  is  not  limited  to 
killing  In  a  duel,  but  may  be  had 
where  one  kills  another  wrongfully 
or  by.  some  neglect  amounting  to  a 
tort,  as  in  the  case  of  shooting  in 
supposed  self-defense  without  war- 
ranted Justification.  Welch  v. 
Creech.  88  Wash.  429,  153  P  355, 
LRA1918A  353.  (2)  An  action  for 
damages  for. wrongful  death  may  be 
maintained  against  a  policeman  who 
while  in  citlBen's  clothes,  arrested 
the  deceased  without  right  and  shot 
him  when  he  broke  away  and  ran. 
Qelger  v.  Madden,  68  Pa.  Super.  616. 
Right  to  kill  In  making  an  arre.it 
and  to  prevent  escape  see  generally 
Arrest   iS   60-63. 

4e.  Young  V.  Young,  141  Ky.  76. 
132  SW  155;  Howard  v.  Hunter,  126 


Ky.    686,   104   SW  723,    31   KyL  1092; 
McClurg  V.   Igleheart,   33  SW  80,   17 
ZCyL   913;   Spring  v.   Glenn,   12  Bush - 
(Ky.)    172;   Becker  v.  Crow,   7   Bush 
(Ky.)   198. 

"Any  act  that  is  wtuiton  or  mali- 
cious is  necessarily  wrongful,  and 
whenever  death  Is  caused  by  a 
wrongful  act,  however  it  may  be 
committed,  or  whatever  the  means  or 
instrument  used  In  its  commission 
may  be,  a  cause  of  action  survives 
to  the  personal  representative.  Any 
other  interpretation  would  seriously 
impair,  if  not  destroy,  the  meaning 
of  the  words  'wrongful  act'  found 
In  the  Constitution  and  Inserted  for 
the  purpose  of  allowing  a  causa  of 
action  for  the  death  of  any  person 
caused  by  such  act."  Howard  v. 
Hunter,  126  Ky.  686,  690,  104  SW  72*. 
31  KyL  1092. 

47.  Winnegar  v.  Central  Pass.  R 
Co.,  85  Ky.  647,  4  SW  237.  9  KyL 
156  (holding  that  under  the  Ken- 
tucky statute,  giving  to  an  admin- 
istrator the  right  of  action  lor  the> 
death  of  his  intestate,  when  caused 
by  the  neglect  of  servants  or  agents 
of  a  corporation,  an  action  cannot  be 
maintained  against  a  railroad  com- 
pany for  the  death  of  a  passenger 
caused  by  an  employee  willfully  as- 
saulting him  and  throwing  him  off 
the  car) :  Morgan  v.  Thompson,  82 
Ky.  883,  6  KyL  439;  Spring  v.  Glenn, 
12  Bush  (Ky.)  172. 

"Willfulness  does  not  consist  in 
negligence.  On  the  contrary  .  .  . 
the  two  terms  are  Incompatible." 
Brooks  V.  Pittsburgh,  etc..  R.  Co., 
158  Ind.  62,  70,  62  NB  694  [quot 
Parker  v.  Pennsylvania  Co..  134  Ind, 
678.  679,  34  NB  604,  23  LRA  552]. 
•  "A  wrongful  act  may  or  may  not 
be  negligent,  depending  on  how  it  is 
committed  and  the  relation  between 
the  parties.  Many  wrongful  acts  are 
committed  in  which  there  is  no  ele- 
ment of  negligence."  Howard  v. 
Hunter,  126  Ky.  686,  689,  104  SW 
723,  31  KyL  1092. 

48;  Morgan  v.  Thompson.  82  Ky. 
383,  6  KyL  499;  Spring  v.  Glenn,  12- 
Bush  (Ky.)  172. 

[a]  Bmmok  fo>  rol*, — "The  stat- 
ute gives  no  right  to  the  personal 
representative  to  maintain  an  ac- 
tion when  the  killing  is  malicious 
and  intentional  on  the  part  of  the. 
party  charged.  While  willful  negli- . 
gence  may  be  quasi-criminal,  and- 
such  a  high  degree  of  neglect  as  la. 
equivalent  to  an  -  Intentional  wrong, 
still  it  can  scarcely  be  said  that 
when  one  commits  a  wrong  inten- 
tionally, and  to  accomplish  a  certain 
purpose,  he  Is  guilty  of  willful  neg- 
lect; nor  can  It  be  supposed  that 
the  legislature  had  this  class  of 
wrongs  In  view  when  enacting  the 
statute  authorizing  the  personal  rep- 
resentative to  sue  when  his  intes- 
tate's death  was  the  result  of  the 
willful  negligence  of  another.  The 
element  of  negligence  must  enter 
Into  the  act  of  killing  in  order  to 
create  a.  cause  of  action  under  the 
statute."  Spring  v.  Glenn,  12  Bush 
(Ky.)   172.  174. 

49.  See  supra  I   39. 

50.  Kllng  V.  Torello,  87  Conn. 
301.  87  A  987,  46  LRANS  930. 

Bl.  Defenaaa  reiunUy  see  infra 
if   89.  104. 

jrnstiflabl*  Iioaiiold*  see  Arrest  || 
60-63;   Homicide    [21   Cyc  793]. 

S8.     See  supra  I   49. 

B8.     See  mpra  |  60. 
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[i  53]  •.  Criminal  ^cts.  An  action  lies  under 
most  statutes,  although  the  killing  was  a  criminal 
act  amounting  to  a  felony,'*  and  some  statutes  ex- 
pressly so  provide."'  Under  a  statute  of  this  na- 
ture, defendant  is  liable  in  an  action  for  damages, 
although  he  may  also  be  liable  to  criminal  prose- 
cution."" Under  particular  statutes,  the  homicide 
must  amount  to  murder  or  manslaughter  in  some  de- 
gree."' But  generally  the  grade  of  the  offense  is 
immaterial;  it  is  sufficient  if  the  homicide  was  not 
justifiable."" 

[i  54]  f.  Breach  of  Contract.  A  mere  breach 
of  contract  is  not  a  wrongful  or  negligent  act  within 

54.  Davis  V.  Davis,  144  Ga.  62,  86 
8E  248;  McDonald  v.  •  Eagle,  etc., 
Utg.  Co.,  67  Ga.  761,  68  Oa.  839; 
Weekes  v.  Cottlngham,  68  Oa.  659; 
CottlnKtaam  v.  Weeks,  64  Ga.  275; 
Vawter  v.  Hultc,  112  Mo.  633,  20  SW 
688  (murder  in  second  degree); 
Gray  v.  McDonald,  104  -  Mo.  303,  16 
SW  398;  Gray  v.  PtilUips,  64  Tex. 
Civ.  A.  148,  117  SW  870;  Stephens  v. 
Wallace,  10  Tex.  Civ.  A.  44,  30  SW 
1099;  Cro«  v.  Smith,  (Tex.  Civ.  A.) 
61   SW  1089. 

Oxljnlaal  proseuution  «•  ooadtthm 
pcMMdent  see  supra   {   48. 

'WUUal,  naltadona,  or  waaton  aota 
gtmrnniflj  see  supra   {  62. 

55.  See   statutory    provisions;   and 
■  cases  supra  note  64. 

66.  Watson  v.  Adams,  187  Ala. 
490,  66  S  528h  AnnCaslJlSB  565; 
Kaln  V.  Larkln.  66  Hun  79,  9  NYS 
89.                                                        I 

67.  McDonald  v.  Eagle,  etc.,  Mfg. 
Co.,  67  Ga.  761. 

"If  It. amount  either  to  murder  or 
voluntary  manslaughter,  it  is  a 
cause  of  action."  Weekes  v.  Cot- 
tlngham,   58  Ga.    559,^62. 

[a]  ZlIturtnttloa^-<To  entitle  the 
widow  of  a  serva\>t  to  recover 
against  a  principal  for  the  negli- 
gence of  a  fellow  servant  of  that 
principal  for  the  homicide  of  the 
husband,  which  resulted  from  such 
negligence,  it  must  appear  that  the 
homicide  amounted  to  a  crime  in  the 
neglectful  servant,  either  murder  or 
n^nslaughter  of  some  grade.  Mc- 
Donald v.  Bagle,  etc.,  Mfg.  Ca,  67 
Ga.    761. 

'  58.  McClurg  v.  Igleheart,  83  SW 
80,  17  KyL,  913;  Vawter  v.  Hultx.  112 
Mo.  633,  20  SW  689;  Gray  v.  Phil- 
lips, 64  Tex.  Civ.  A.  148,  117  SW 
870. 

•  "In  order  to  sustain  this  prosecu- 
tion it  is  only  necessarjr  to  show  an 
unlawful  killing  of  the  deceased  by 
the  defendant.  It  is  immaterial  as 
to  what  the  grade  of  the  offense 
would  be  in  a  civil  prosecution,  such 
as  this,  so  that  if  the  evidence  in 
this  case  failed  to  show  that  the 
killing  was  in  self  defense,  and  also 
failed  to  show  that  it  was  murder, 
still,  If  from  the  evidence  it  ap- 
peared that  the  offense  was  man- 
slaughter, then  the  defendant  could 
not  justify  said  -killing  and  the 
plaintiffs  would  have  tne  right  to 
recover."  Gray  v.  Phillips,  64  Tex. 
Civ.   A.    148,    153,    117   SW   870. 

[a]  Til*  act  need  not  amooat  to 
mnrdMr  in  the  first  degree.  Vawter 
v.  Hultz,  112  Mo.  633,   20  SW  689. 

59.  Ky. — ^Dice  v.  Zweigart,  161 
Ky.  646,  171  SW  195,  L.RA1916F 
1166;  Randolph  v.  Snyder,  139  Ky. 
1S9.  129  SW  562;  Lewis  v.  Taylor 
Coal  Co.,  112  Ky.  845,  66  SW  1044, 
23  KyL  2218,  67  LRA  447. 

Mo. — Glenn  v.  Hill,  210  Mo.  291, 
109  SW  27,  16  LRANS  699. 

N.  T. — Llchtenstem  v.  Augusta- 
Aiken  R.,  etc.,  Corp.,  166  App.  Div. 
270.     150     NYS    992:    Duncan     v.    St 

Luke's  Hospital,  ll3  App.  Div.  68 
jj^  y- 


98  NYS  867    [aff  192 


580  mem, 


mem,  and  dist  Ward  v.  St.  Vincent's 
Hospital,  78  App.  Div.  317,  79  NYS 
1004,  and  Lichtenstern  v.  Augusta- 
Aiken  R.,  etc.,  C9rp.,  supta  (where 
the  court  said:  "I  do  not  think 
that  either  of  these  authorities 
intend  to  lay  down  the  doctrine 
that  an  action  cannot  be  main- 
tained for  wrongfully  causing 
death  where  the  wrongful  act  arises 
fi-om  the  breach  of  a  contract,  ex- 
press or  implied.  A  cause  of  action 
exists  in  favor  of  an  injured  party 
who  survives  where  the  Injury  was 
occasioned  by  the  breach  of  such  a 
contract.  See  Buach  v.  Interborough 
Rapid  Transit  Co.,  187  N.  Y.  388,  80 
NE  197,  10  AnnCas  460;  Ward  v.  St. 
Vincent's  Hospital,  supra.  It  is  ap- 
parent, therefore,  that  had  the  plain- 
tiff's intestate  in  this  case  survived 
his  Injuries  an  action-  could  have 
been  maintained  in  his  behalf  for 
his  injuries,  founded  upon  the  breach 
of  the  express  contract  alleged  In 
the  complaint"). 

R.  I.— Davis  V.  Smith,  26  R.  I.  129, 
68  A  630,  106  AmR  691,  66  LRA  479, 
3    AnnCas    832.  i 

Wash. — Welch  v.  Creech,  88  Wash. 
429,    163    P   365,    LRA1918A   353.. 

[a]  Fromls*  to  rapair. — A  land- 
lord is  not  liable  for  the  death  of 
his  tenant  caused  by  defective  prem- 
ises, notwithstanding  a  breach  by 
him  of  a  promise  to  repair.  Dice  v. 
Sweigart,  161  Ky.  646,  171  SW  195, 
LRA1916F  1165;  Glenn  v.  Hill,  210 
Mo.  291.  109  SW  27,  16  LRANS  699; 
Davis  V.  Smith,  26  R.  I.  129,  58  A 
630,  106  AmSR  691,  66  LRA  479,  3 
AnnCas  832.  See  also  Collins  v. 
Karatopsky,  36  Ark.  316  (holding 
that  damages  for  death  cannot  be 
recouped  against  demand  for  rent); 
Arnold  V.  Clark,  46  N.  Y.  Super.  252, 
257  (where  it  is  said:  "The  mere 
agreement  to  repair  In  no  way  con- 
templates any  destruction  of  life," 
etc.).  Contra  Sontag  v.  O'Hare,  73 
111.  A.  432.  Liability  of  landlord  on 
covenant  to  repair  generally  see 
Landlord  and  Tenant   [24   Cyc   1116]. 

[b]  Proinlae  to  pnttoot  afaliurt 
moih  Ttolaaeai — A  master  is  not  liable 
for  death  of  a  servant  killed  by  a 
mob  of  strikers,  although  the  master 
had  failed  to  furnish  a  guard  in  ac- 
cordance with  his  contract.  Lewis 
V.  Taylor  C*al  Co.,  112  Ky.  845,  66 
SW  1044,  67  LRA  447;  Lichtenstern 
V.  Augusta-Aiken  R.,  etc.,  Corp.,  166 
App.  Div.  270,  150  NTS  992. 

[c]  A  phTaleUa  (1)  who  negli- 
gently treats  a  patient  is  llaMe  for 
death  resulting  from  such  negli- 
gence. Blackburn  v.  Curd.  106  SW 
1186,  32  KyL  789;  Randolph  v.  Sny- 
der, 139  Ky.  159,,  129  SW  562.  (2)  But 
a  physician  who  refuses  to  undertake 
the  treatment  of  a  case,  or  to  visit 
the  patient,  although  under  a  yearly 
^contract  for  medical  services.  Is  not 
liable  for  death  of  the  patient.  Ran- 
dolph v.  Snyder,  139  Ky.  169,  129 
SW  662. 

[dl  Kospltal's  lUbUlty  for  AMitk 
of  pattaat.— (1)  A  surviving  husband 
has  no  right  of  action  against  a  hos- 


the  meaning  of  the  statute  and  will  not  support  an 
action  for  death;  the  statute  has  reference  only  to 
tortious  acts."*  Of  course  there  are  cases  where  a 
legal  duty  arises  out  of  a  contract  relation,  and  for 
breach  of  which  an  action  in  tort  will  Ue.'*"  For 
breach  of  such  duty  resulting  in  death  an'action  lies 
under  the  statute."^ 

[$55]  g.  Violation  of  Statute  or  Ordinaiice. 
As  a  general  rule,  neglect  or  violation  of  a  duty 
impesed  by  statute  or  ordinance  constitutes  negli- 
gence,"' and  if  it  results  in  the  death  of  the  per- 
son to  whom  such  duty  is  owed,*"  the  statutory  ac- 
tion for  death  will  lie,'*  provided  the  person  injured 


85  NE  1109  mem].  Contra  Roche  v.  pital  to  recover  for  loss  of  services 
St.  John's  Riverside  Hospital.  96  «t  plaintiff's  wife  resulting  from  her 
Misc.  289.  296.  160  NYS  401  Faff  176  death,  by  reason  of  defendant's 
App.    Div.    886    mem,    161    NYS    1143  I  breach  of  contract  to  keep  a  constant 


and  careful  guard  over  decedent 
while  she  was  a  patient  In  the  hos- 
pital and  insane  at  the  time,  and 
who.  In  the  absence  of  an  attendant, 
Junuied  from  a  window  of  the  hos- 
pital building  and  was  killed.  Dun- 
can v.  St.  Luke's  Hospital,  113  App. 
Div.  68,  98  NYS  867  [aff  192  N.  Y. 
680  mem,  86  NE  1109  mem].  (2) 
Where  an  infant  was  placed  in  a  hos- 
pital under  Its  contract  to  care  for 
him  while  his  mother  was  receivlni;^ 
treatment,  and  the  child  was  burned 
so  that  he  died,  a  right  of  action 
arose  against  the  hospital,  whether 
In  tort  or  on  contract  being  imma- 
terial. Roche  V.  St.  John's  River- 
side Hospital,  96  Misc.  289,  160  NTS 
401  [aff  176  App.  Div.  886  mem,  161 
NYS  1143  mem]. 

ea  Tort  f onadod  om  ooatnet  see 
Torts  [38  Cyc  426].  See  also  Actions 
{{  136-170. 

61.  Dice  V.  Zweigart,  161  Ky.  tit. 
171  SW  195,  LRA1916F  1166. 

88.  See  Negligence  [29  Cyc  436  et 
seq]. 

68.  See  supra  %  49  text  and  note 
10. 

64.  U.  S. — Beck  V.  Johnson,  16$ 
Fed.  164. 

Ala. — Mobile,  etc.,  R,  Co.  v.  Brom- 
berg,  141  Ala.  268,  37  S  396. 

Ind. — ^Wabash  R.  Co.  v.  Gretsinger. 
182  Ind.  155,  104  NE  69  (violation  of 
speed  ordinance). 

Mich.— ^Racho  v.  Detroit,  90  Mich. 
92,  61  NW  360;  Merkle  v.  BenninK- 
ton  Tp.,  68  Mich.  166,  24  NW  776,  S3 
AmR  666. 

Minn. — Osborne  v.  McMasters,  40 
Minn.  103,  41  NW  643,  12  AmSR 
698. 

Mo. — McQuade  v.  St.  Louis,  etc. 
R.  Co.,  200  Mo.  160,  98  SW  SS!; 
^cke  V.  Missouri  Pac.  R.  Co.,  10! 
Mo.  544,  13  SW  1063,  9  LRA  1S7; 
Cruqipley  v.  Hannibal,  etc.,  R.  Co., 
98  Mo.  34,  11  SW  244;  King  V.  Mis- 
souri Pac.  R.  Co.,  98  Mo.  2J6,  11  SW 
563. 

Nebr. — Chicago,  etc.,  R.  Co.  T. 
Young,   58   Nebr.   678,   79  NW  656. 

N.  T. — Shields  v.  Pugh.  122  App 
Div.  686,  107  NTS  604  (buUdIng 
code). 

Pa. — Lenahan  v.  Crescent  C^l 
MIn.  Co.:  226  Pa.  218,  74  A  58. 

Wis. — ^Elan  v.  Chicago,  etc.,  R.  Co.. 
96    Wis.    69,    69    NW   997. 

"It  can  make  no  difference  whether 
the  negligence,  resulting  In  death.  i!< 
a  breach  of  a  statutory  or  a  common- 
law  duty."  J  Oumpley  v.  Hannibal, 
etc.,  R.  Co.,  98  Mo.  84,  87,  11  3W  i** 
[quot  with  approval  In  Becke  v.  Mis- 
souri, etc.,  R.  Co.,  102  Mo.  644,  SSt 
13  SW  1053,  9  LRA  157]. 

[a]  Bmmou  for  nil*,>— "The  right 
of  action  given  by  the  statute  is  for 
negligence— not  for  negligence  as  de- 
fined by  the  common  law,  but  as  well 
for  negligence  that  may  arise  from 
a  failure  to  discharge  a  duty  im- 
posed by  a  statute  or  municipal  or- 
dinance. The  statute  makes  no  dis- 
tinction, and  we  can  make  none.  H 
contains  no  such  limitation  as  is  con- 
tended for,  and  we  cannot  put  such  a 
limitation  upon  its  cornprehenslw 
terms."  Mc()uade  v.  St.  Louis,  etc. 
R.  Co.,  200  Mo.  160,  167,  98  SW 
652. 


For  l»t«r  ossos,  dwrelayaMBts  and  ohaagwi  In  the  law  see  oumulatlve  Annotations,  same  title,  pago  and  note  nomlier. 
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could  have  maintained  an  action  for  the  wrongful 
act  i£  death  had  not  ensued."'  But  the  mere  fact 
that  an  act  was  in  violation  of  a  statute  or  ordi- 
nance does  not  authorize  an  action  in  case  death 
results;"  and  particularly  is  this  true  where  the 
statute  creating  the  right  or  duty  also  prescribes  the 

[bj  Bui*  •ppU»<Lr— (1)  Employ- 
ment of  minor  in  violation  of  the 
mining  laws  ia  negligence  aupportlng 
an  action  for  his  death.  Swope  v. 
Keystone  Coal,  etc..  Co.,  78  Yf.  Va. 
517.  526,  89  SE  284,  288,  LRA1917A 
1128  (where  the  court  said:  "In  the 
absence  of  such  contributory  negli- 
gence, the  causal  relation  between 
the  violation  of  the  statute  and  the 
injury,  is  clear  and  distinct.  Em- 
ployment in  disobedience  of  the  stat- 
ute is  negligence  and  prima  fade, 
the  proximate  cause  of  the  Injury, 
ho-wever  superior  the  boy  may  have 
been.  He  did  not  aasdme  the  ordi- 
nary risks  of  the  employment,  not 
even  of  the  Injury  by  the  negligence 
of  fellow  servants").  (2)  Failure  to 
construct  a  temporary  roof  over  the 
sidewalk  during  the  construction  of 
a  building,  as  required  by  ordinance, 
rlll     support     an     action     for     death 


remedy  for  its  violation,*^  for  such  remedy  ordi- 
narily is  deemed  exclusive.*" 

[i  56]  4.  Proximate  CanBe.*"  To  sustain  an  ac- 
tion for  death  the  ,wrongf ul  act,  neglect,  or  default 
must  have  beai  the  pioxipaate  cause  of  the  death.^° 
But  such  act,  neglect,  or  default  is  the  proximate 


caused  by  such  failure.  Shields  v. 
PuKh.  122  App.  Dlv.  586,  107  NY3 
604.  (3)  Violation  of  the  Federal 
Safety  Appliance  Act  will-  support  an 
action  under  the  state  statute  for 
death  by  wrongful  act.  Mobile,  etc., 
R.  Co.  V.  Bromberg,  141  Ala.  258,  37 
S  39S  [foil  Grey  v.  Mobile  Trading 
Co..  55  A14.  387,  28  AnvR  729  (which 
■nras  not  a  death  case)]. 

[c]  Highway  statuta^— (1)  Stat- 
utes making  municipal  corporations 
liable  to  persona  injured  by  reason 
of  defects  In  hlghwfiys  and  bridges 
are  usually  held  to  support  an  action 
under  the  local  Lord  Ciampbell's  Act 
-where  such  injuries  result  in  death. 
Racho  V.  Detroit,  90  Mich.  92,  51  NW 
360:  Merkle  v.  Bennington  Tp.,  68 
Mich.  166,  24  NW  776,  56  AmR  666; 
E^ames  v.  Brattleboro,  54  Vt.  471. 
Contra  All  v.  Branwell  County,  29 
S.  C.  161,  7  SE  68.  (2)  It  is  im- 
material that  the  death  statute  was 
J>assed  before  the  enactment  of  the 
a-w  Imposing  liability  upon  the 
municipality  for  such  injuries. 
Merkle  v.  Bennington  Tp.,  68  Mloh. 
-  156.  24  NW  776,  55  AmR  666. 
es.  See  supra  {  SO. 
80.     See  cases  infra  this  note. 

[a]  Bala  of  gasoUse  In  violation 
of  a  statute  making  It  unlawful  to 
sell  gasoline  for  Illuminating  pur- 
poses unless  the  same  had  been  In- 
spected and  branded  does  not  render 
a  person  selling  gasoline  which  had 
not  been  Inspected  and  branded  liable 
for  the  death  of  the  person  to  whom 
It  was  sold  caused  by  an  explosion 
thereof,  in  the  absence  of  proof  that 
such  person  bought  it  for  Illuminat- 
ing purposes,  van  Camp  v.  Aldrlch, 
2  Oh.  Dec  (Reprint)  92,  4  AmLRec 
454. 

[b]  ■•!•  of  latoTloatlag'  Ua«or 
(1)  in  prohibition  territory,  although 
unlawful.  Is  no  violation  of  duty  to 
the  person  who  buys  it,  and  will  not 
support  an  action  for  his  death 
caused  by  prinking  such  liquor. 
Brltton  v.  Samuels,  143  Ky.  129,  136 
SW  143,  34  LRANS  1036.  (2)  "The 
unlawful  or  wrongful  act  was  the 
sale  of  the  liquor,  but  death  was 
produced,  not  by  the  sale,  but  by  the 
drinking  thereof  by  deceased.  The 
proximate  cause  of  the  death,  there- 
fore, was  not  the  wrongful  or  un- 
lawful act  complained  of.  The  sale. 
■whlFe  contrary  to  law,  may  have  been 
Intended  for  a  purpose  really  bene- 
ficial to  deceased,  and  in  the  absence 
of  an  allegation  that  the  sale  was 
made  for  the  purpose  of  Injuring 
him,  or  with  the  knowledge  that  he 
Intended  to  drink  of  it  to  such  an 
extent  as  to  produce  injury  or  death, 
or  that  he  had  reasonable  grounds 
to  believe  that  deceased  could  not  be 
safely  trusted  with  the  whiskey,  it 
cannot   be   charged    that    the   act   of 


making  the  sale  to  deceased  was 
wrongful  in  the  sense  in  which  the 
word  Is  used  in  the  statute  under 
coil^lderation,  any  more  than  it 
would  have  been  wrongful  for  ap- 
pellee to  have  sold  him  a  pistol,  or 
rough  on  rats,  or  other  poisonous 
substance,  and  after  making  the  pur- 
chase he  had  shot  himself  or  taken 
the  poison  with  suicidal  Intent. 
The  sale  in  neither  case  would  have 
been  the  proximate  cause  of  the 
death.''  Brltton  v.  Samuels,  143  Ky. 
129.  132,  136  SW  143,  34  LRANS 
1036.  (3)  Although  a  statute  makes 
it  a  misdemeanor  to  sell  or  give 
intoxicating  llquora  to  persons  of 
known  Intemperate  habits,  an  action 
cannot  be  maintained  under  the 
"Homicide  Act"  against  a  saloon 
keeper  who  sella  or  elves  intoxicat- 
ing liquor  to  a  man  of  known  intem- 
perate habits  who  is  helplessly 
drunk  at  the  time,  although  the 
drinking  of  such  liquor  caused  his 
death  almost  immediately.  King  v. 
Henkte,  80  Ala.  506,  60  AmR  119 
[appr     Suell    v.    Derrlcott,     161    Ala. 

259,  49  S  896,  23  J^RANS  996,  18  Ann 
Cas  6361.  (4)  Under  the  "civil  dam- 
age acts"  of  some  states  an  action 
lies  for  death  resulting  from  the 
unlawful  sale  of  intoxicating  liquor. 
Hackett  v.  Smelsley,  77  111.  109; 
Trlggs  v.  Mclntyre,  216  111.  369,  74 
NE  400;  Plynn  v.  Fogarty,  106  111. 
263;  Schroder  v.  Crawford,  94  111. 
357,  34  AmR  236;  Emory  v.  Addis,  71 
111.  273;  Rafterty  v.  Buckman,  46 
Iowa  195;  Gardner  v.  Day,  95  Me. 
658,  50  A  892;  Brockway  v.  Patter- 
son, 72  Mich.  122,  40  NW  192,  1  LRA 
708;  Roose  v.  Perkins,  9  Nebr.  304,, 
2  NW  715,  31  AmR  409;  Mead  v. 
Strstton,  87  N.  T.  493,  41  AmR  386; 
McCarty  v.  Wells,  61  Hun  171,  4  NTS 
672;  Davis  v.  Standish,  26  Hun 
(N.  T.)  608;  Oarrlgan  v.  Kennedy,  19 
S.  D.  11,  101  NW  1081,  117  AmSR 
927,  8  AnnC:a8  1126.  (5)  But  the 
rule  is  otherwise  under  other  stat- 
utes.   Couchman  v.  Prather,  162  Ind. 

260,  70  NE  240;  Harrington  v.  Mc- 
Klllop,  132  Mass.  567;  Barrett  v. 
Dolan,  130  Mass.  366,  39  AmR  456; 
Kirchner  v.  Myers,  35  Oh.  St.  85, 
35  AmR  598;  Davis  v.  Justice,  31  Oh. 
St.  359,  27  AmR  514;  Pegram  v. 
StortJ!,  31  W.  Va.  220,  6  SE  486. 
(6)  A  sale  of  liquor  wrongful  under 
the  Civil  Damage  Act  will  not  sup- 
port an  action  by  the  administrator 
under  the  statute  for  death  by 
wrongful  act.  Hackett .  v.  Smelsley, 
77  111.  109. 

OlTll  Oamaga  lawa  genarally  see 
Intoxicating  Liquors   [23  Cyc  309]. 

67.  Couchman  v.  Prather,  162  Ind. 
250.  70  NE  240   (Civil  Damage  Act). 

68.  See  Actions  9    102. 

69.  Frozlinata  oanaa  generally 
see  Damages  {{  69-85;  Negligence 
[29  Cyc  488];  Torts  [38  C^yc  442  et 
seq]. 

70.  V.  S. — Scheffer  v.  Washington 
City  Midland,  etc.,  R.  Co..  105  tJ.  S. 
249,  26  L.  ed.  1070;  Mella  v.  Northern 
SS.  Co.,  162  Fed.  499;  The  Onoko,  100 
Fed.  477. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Steel,  119  Ark.  849,'  178  SW  820, 
LRA1915F  1114. 

Del. — Baldwin  v.  People's  R.  Co., 
23  Del.  81,  76  A  1088;  People's  R.  Co. 
V.  Baldwin,  23  Del.   383,   72  A  979. 

Ga. — Southern  R.  Co.  v.  Webb,  116 
Qa.  162,  42  SE  395,  59  LRA  109; 
Belding  v.  Johnson,  86  Ga.  177,  12 
SE  304,  11  LRA  53. 

111. — O'Rourke  v.  Louisville,  etc., 
R.  Co..  197  111.  A.  45;  Streeb  v.  St. 
Louis,  etc..  Coal  Co.,  165  111.  A.  S44; 
McCray  v.  Moweaqua  Coal  Mln.,  etc., 
Co.,  149  111.  A.  566  (violation  of  Min- 
ing  Act). 


Iowa. — Schroeder   v.    Chicago,   etc..^ 
R.    Co.,    128    Iowa    366,    103    NW   986 
(question  for  Jury). 

Ky. — Cincinnati,  etc.,  R.  <3o.  v. 
Perkins'  Adm'r.,  177  Ky.  88,  197  SW 
526;  Howard  v.  Hunter,  126  Ky.  686, 
104  SW  723,  31  KyL  1092. 

Mo. — Harrison  v.  Kansas  CSty 
Electric  Light  Co.,  196  Mo.  606,  93 
SW  951,  7  LRANS  293  (death  from 
grounded  live  wire). 

N.  J. — Batton  v.  Public  Service 
Corp.,  75  N.  J.  L.  857,  69  A  164,  127 
AmSR  855,  18  LRANS  640. 

N.  T. — Selfter  v.  Brooklyn  Heights 
R.  Co.,  169  N.  Y.  254,  62  NE  349; 
Ostrander  v.  Orange  County  Tract. 
Co.,  126  App.  Dlv.  603,  110  NTS  16; 
Koch  V.  Zimmerraann,  85  App.  Div. 
370,  83  NTS  339;  Hoey  v.  Metropoli- 
tan St.  R.  Co.,  36  Misc.  93,  72  NTS 
544  [mod  on  other  grounds  70  App 
Dlv.  60,   74  NTS  1113]. 

Or. — Merrill  v.  Missouri  Bridge, 
etc.,  Co.,  69  Or.  685.  140  P  439. 

Pa.— Roach  v.  Kelly,  194  Pa.  24, 
44  A  1090,  75  AmSR  685:  Pittsburgh 
Southern  R.  Co.  v.  Taylor,  104  ftu 
306,  49  AmR  680. 

Tenn. — Knoxville  R.,  etc.,  Co.  v. 
Henson,  6  Tenn.  Civ.  A.  678. 

Va. — Allison  v.  Fredericksburg,  112 
Va.  243,  71  SE  525,  48  LRANS  93. 

Wis. — Gores  v.  Graft,  77  Wis.  174, 
46  NW  48. 

See  also  cases  infra  note  71. 

[a]  Froziiiuita  cnun  dallaad.— (1) 
"A  proximate  cause  is  one  in  which 
is  involved  the  idea  of  necessity.  It 
is  one  the  connection  between  which 
and  the  effect  is  plain  and  intel- 
ligible; It  Is  one  which  can  be  used 
as  a  term  by  which  a  proposition  can 
be  demonstrated,  that  |is,  one  which 
can  be  reasoned  from  conclusively.  A 
remote  cause  is  one  which  is  incon- 
clusive in  reasoning,  because  from 
It  no  (!lertaln  conclusion  can  be  legiti- 
mately drawn.  In  other  words,  a 
remote  cause  ia  a  cause  the  connec- 
tion between  which  and  the  etCect  ia 
uncertain,  vague  or  Indeterminate. 
.  .  .  The  proximate  cause  being 
given,  the  effect  must  follow."  Self- 
ter v,  Brooklyn  Heights  R.  Co.,  169 
N.  T.  264,  258,  62  NE  349.  (2)  "In 
determining  what  is  proximate  cause 
the  true  rule  Is,  that  the  In- 
Jury  must  be  the  natural  and  prob- 
able consequence  of  the  /  negligence, 
such  a  consequence  as  under  the  sur- 
rounding circumstances  of  the  case 
might  and  ought  to  have  been  fore- 
aeen  by  the  wrongdoer  as  likely  to 
flow  from  his  act."  Pittsburgh 
Southern  R.  Co.  v.  Taylor,  104  Pa. 
306,  316,  49  AmR  580  [puot  with 
appr  Southern  R.  Co.  v.  Webb,  116 
Ga.  152,  156,  42  SE  395,  59  LRA  109], 

[b]  ninstratioBa, — (1)  The  negli- 
gent act  of  a  railroad  company  in 
refusing  to'  permit  an  Intoxicated 
passenger  to  reenter  the  train  after 
leaving  It  at  a  station  was  not  the 
proximate  cause  of  the  death  of  the 
passenger,  where  he  left  the  station 
and  went  to  a  livery  stable,  where 
he  was  taken  charge  of  by  an  officer, 
but  subsequently  was  released  and 
directed  to  the  station  of  another 
railroad  company,  and  was  killed  on 
the  tracks  of  such  other  railroad. 
O'Rourke  v.  Louisville,  etc.,  R.  Co., 
197  111.  A.  45.  (2)  Under  a  statute 
making  it  unlawful  to  sell  or  furnish 
spirituous  liquors  to  an  inebriate,  no 
recovery  can  be  had  for  the  death 
of  such  person  caused  by  drinking 
liquor  furnished  him  by  defendant  In 
violation  of  the  statute,  for  the  rea- 
son that  the  proximate  cause  of  the 
death  was  not  the  aale  of  the  liquor 
by  defendant  but  the  drinking  thereof 
by  deceased.  Brltton  v.  Samuels,  143 
Ky.     129,    136    SW    143,    34     LRANS 
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cause  within  the  rule  where  it  inflicts  a  fatal  in- 
jury, although  the  death  which  would  have  resulted 
thereftom  is  hastened  by  some  other  cause,"  such 
as  unskillful  or  improper  surgical  or  medical  treat- 
ment," or  where  the  injury  only  hastened  death 
from  prio^  disease,"  or  where  death  resulted  from  a 


disease  which  was  caused  by  the  injury.'*  But  where 
death  is  the  result  of  two  concurrent  causes,  each 
must  be  a  prominent,  e£Scient  cause,  for  if  one  of 
the  causes  operates  only  slightly  with  the  other 
which  is  the  prominent  efficient  cause,  then  the 
proximate  cause  of  death  should  be  traced  to  the  lat- 


1038.  (3)  'The  neirllKent  failure  of  a 
telephone  company  to  connect  a  mes- 
senger dispatched  to  call  a  doctor  for 
a  person  who  had  sustained  an  acci- 
dental gunshot  wound  with  the  doc- 
tor's telephone,  thereby  depriving 
such  perMn  of  medical  attention,  is 
too  remote  to  constitute  it  a  proxi- 
mate cause  of  the  death,  it  not  ap- 
pearing that,  but  for  the  negligence, 
the  death  would  not  have  resulted. 
Evans  V.  Cumberland  Tel.,  etc.,  Co., 
13S  Ky.  «6,  121  SW  959,  135  AmSR 
444.  (4)  The  negligence  of  the  board 
of  directors  of  a  state  hospital  for 
the  Insane  in  discharging  a  patient 
under  the  authority  conferred  by 
statute  cannot  be  regarded  as  the 
proximate  cause  of  a  homicide  com- 
mitted by  him  six  months  later,  so 
that  they  would  be  liable  for  the 
death  In  the  absence  of  a  statute 
exempting  them  from  such  liability. 
Bollinger  v.  Rader,  151  N.  C.  183,  «6 
SB  314.  (5)  There  can  be  no  recov- 
ery where  the  death  was  caused  by 
the  vtciousness  of  a  bull  which  de- 
ceased had  bought  some  six  months 
previous  to  the  time  he  was  killed 
upon  the  false  representation  that  It 
was  gentle,  since  the  false  represen- 
tations were  not  the  proximate  cause 
of  the  death.  Showers  v.  Teaney,  9 
Pa.  Co.  69. 

[c]  Yallsrs  to  azrsst  sffsot  of 
•eotdeatal  iajulss. — The  failure  of 
a  hospital  to  have  a  surgical  opera- 
tion performed  upon  a  patient  in  or- 
der to  save  his  life  from  an  accident 
which  caused  the  injury  from  which 
his  death  resulted  does  not  impose 
liability  for  the  death  since  such 
failure  is  not  the  direct  cause  whicH 

E reduced   the    death.      Ilartln    v.    St. 
lUke's  Hospital,  196  III.  A.  388. 

71.  Ala. — Louisville,  etc.,  B.  Co. 
v.  Cbamblee,  171  Ala.  188,  54  S  681. 
AnnCaslSlSA  977;  ECansas  City,  etc., 
R.  Co.  T.  Matthews,  142  Ala.  298,  39 
S  207;  Thompson  v.  Louisville,  etc., 
R  Co.,  91  Ala.  496,  8  S  406,  11  L.RA 
146. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Steel.  119  Ark.  349,  178  SW  320,  LRA 
191&F  1114.'- 197  SW  288;  Texas,  etc.. 
R.  Co.  V.  Orr,  46  Arlc  182. 

Cal. — MarkiB  v.  Relsslnger,  (A.) 
169   P   243. 

III. — Devine  v.  Calumet  En.  Co..  172 
in.  A.  95;  Casey  v.  Exp.  Co.,  166  111. 
A.  663;  Merrlhew  v.  Chicago  City  R. 
Co.,  92  111.  A.  346;  Chase  v.  Nelson, 
S»  III.  A.  es. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346,   49  AmR  168. 

Iowa. — Nicoll  v.  Sweet,  163  Iowa 
683,  144  NW  616,  AnnCasl916C  661. 

Ky. — Waller  v.  CoIIlnsworth,  144 
Ky.  3,  137  SW  766.  44  LRANS  43, 
AnnCaslSlSA  466;  Louisville,  etc..  R. 
Co.  V.  Simrall,  127  Ky.  56,  104  SW 
1011,  31   KyL   1269. 

Mass. — Daniels  v.  New  York,  etc.. 
R.  Co..  183  Mass.  393,  <7  NE  424,  62 
LRA  761. 

Mich. — ^Beauchamp  v.  Saginaw 
Mln.  Co..  60  Mich.  163,  16  NW  65,  46 
AmR  30. 

Miss. — Hamel  v.  Southern  R.  Co., 
113  Miss.   344,   74   S  276. 

Mo. — Boyd  V.  Missouri  Pac.  R.  Co., 
249  Mo.  110.  155  SW  13,  AnnCas 
1914D  37;  Harrison  v.  Kansas  Citv 
Electric  Light  Co.,  195  Mo.  606,  93 
SW  961,   7  LRANS   293. 

N.  J. — Batton  v.  Public  Service 
Corp.,  76  N.  J.  L.  867.  859,  69  A 
164,  127  AmSR  866,  18  LRANS  640 
[cit  Cyc], 

N,  T.— McCahill  V.  New  York 
Transp.   Co.,    201    N.    Y.   221.    94   NE 

616,  - 

961 


48    LRANS    131,    AnnCa8l912A 
Sullivan    v.    Tioga    R.    Co.,    112 


N.  Y.  643,  20  NE  669,  8  AmSR  793; 
Sauter  v.  New  York  Cent.,  etc.,  R. 
Co.,  66  N.  Y.  60.  23  AmR  18;  Mc- 
Cahill V.  New  York  Transp.  Co.,  135 
App.  Dlv.  322.  120  NYS  1  (aft  201 
N.  Y.  221,  94  NE  616.  48  LRANS 
131,  AnnCasl912A  961];  Ostrander  v. 
Orange  County  Tract.  Co.,  125  App. 
Dlv.  603,  110  NYS  15  (where  the  evi- 
dence showed  that  the  injury  was 
not  the  proximate  cause);  Koch  v. 
Zimmermann,  85  App.  Dlv.  370,  83 
NYS  339;  McQuade  v.  Metropolitan 
St.  R.  Co..  84  App.  Dlv.  637,  82  NYS 
720;  Hoey  v.  Metropolitan  St.  R.  Co., 
70  App.  Dlv.  60,  74  NYS  1113  [mod  36 
Misc.  93,  72  NYS  544];  Bruss  v. 
Metropolitan  St.  R.  Co.,  66  App.  Dlv. 
554,  73  NYS  256;  Talt  v.  Buffalo  R. 
Co.,  55  App.  Div.  607,  67  NYS  403; 
Turner  v,  Nassau  Electric  R.  Co.,  41 
App.  Divf  213,  58  NYS  490;  Caven  v. 
Troy,  15  App.  Dlv.  163,  44  NYS  244; 
Weber  v.  Third  Ave.  R.  Co.,  12  App. 
Div.  512,  42  NYS  789  (where  the  evi- 
dence was  held  not  to  show  that  the 
injury  was  the  proximate  cause  of 
death);  Glnna  v.  Second  Ave.  R.  Co., 
8  Hun  494  [an  67  N.  Y.  596  meml; 
Sauter  v.  New  York  Cent.,  etc.,  R. 
Co.,  6  Hun  446  [aft  66  N.  Y.  50.  23 
-AmR  181;  Mitchell  v.  Cody,  6  Misc. 
307,  26  NYS  781.  ^ 

N.  C. — Meeklns  v.  Norfolk,  etc.,  B. 
Co.,  134  N.  C.  217,  46  SE  493. 

Oh. — Ronker  v.  St.  John,  21  Oh. 
CIr.  Ct.  39.  11  Oh.  Clr.  Dec.  434. 

Or. — Merrill  v.  Missouri  Bridge, 
etc.,  Co.,  69  Or.  685.  140  P  439. 

Pa. — McCafCerty  v.  Pennsylvania 
R.  Co.,  193  Pa.  339,  44  A  436,  74 
AmSR  690;  Crlder  v.  Moorhead,  61 
Pa.  Super.  632;  Hoehle  v.  Allegheny 
Heating  Co.,  6  Pa.  Super.  21. 

Tenn. — White  v.  Conly,  14  Lea  Bl. 
62  AmR  164;  Wagner  v.  Woolsey,  2 
Heisk.  236. 

Tex. — Sulllvan-Sanford  Lumber  Co. 
V.  Cooper,  105  Tex.  21,  142  SW  1168; 
Oalveston,  etc.,  R.  Co.  v.  Currle,  100 
Tex.  136,  96  SW  1073,  10  LRANS 
367;  Missouri,  etc..  R.  Co.  v.  Norrls, 
(Civ.  A.)  184  SW  261;  Deweese  ▼. 
Southwestern  Tel.,  etc.,  Co..  (Civ.  A.) 
144  SW  732;  Cameron  v.  McSween, 
(Civ.  A.)  137  SW  139;  Brush  Electric 
Light,  etc.,   Co.   v.  Lefevre.    (Civ.  A.) 

55  SW  396  [rev  on  other  grounds  93 
Tex.  604.  67  SW  640,  77  AmSR  898,  49 
LRA  771]. 

Va. — ^Jones  v.  Richmond,  118  Va. 
612.  88  SE  82. 

W.  Va. — Richards  v.  Iron  Works, 
66  W.  Va.  510,   49  SE  437. 

[a]  Xnl*  appUed^^Where  an  in- 
jured person  acting  in  good  faith  In 
attending  to  such  household  duties 
as  she  thinks  she  may  prudently  per- 
form produces  a  hemorrhage  from 
the  original  wound  received  through 
defendant's  negligence,  from  which 
death  ensues,  defendant  Is  not  there- 
by relieved  of  the  consequence  of  Its 
negligence.  Batton  v.  New  Jersey 
Public  Corp..  75  N.  J.  L.  857,  69  A 
164,  127  AmSR  866,  18  LRANS  640. 

79.  Mella  v.  Northern  SS.  Co.,  162 
Fed.  499;  Louisville,  etc.,  R.  Co.  v. 
Chamblee,  171  Ala.  188,  64  S  681, 
AnnCasl91SA  977;  Nagel  v.  Missouri 
Pac.  R.  Co..  75  Mo.  653,  42  AmR  418. 

73.  McDonald  v.  Metropolitan  St. 
R.  Co.,  219  Mo.  468,  118  SW  78,  16 
AnnCas  810  [overr  in  effect  Jackson 
v.   St.  Louis,  etc..  R.  Co.,  87  Mo.  422, 

56  AmR  460];  Strode  v.  St.  Louis 
Transit  Co.,  197  Mo.  616,  95  SW  861, 
7  AnnCas  1084;  Herke  v.  St.  Louis. 
etc.,  R.  Co.,  141  Mo.  A.  613,  125  SW 
822;  Meeklns  v.  Norfolk,  etc.,  R.  Co., 
134  N.  C.  217,  46  SE  493:  Mi.<980url, 
etc.,  R.  Co.  V.  Smith,  63  Tex.  Civ.  A. 
510,    133    SW    482;    Chicago,    etc..    R. 


Co.  V.  Qroner,  61  Tex.  Civ.  A.  66,  111 

OXET    fiA7 

[a]  itals  appUsA.— (1)  Plalntltrs 
Intestate  was  addicted  to  the  use  of 
alcohol  to  such  au;  extent  as  to  ren- 
der him  susceptible  to  delirium 
tremens.  While  riding  on  horseback 
he  was,  through  defendant's  negli- 
gence, struck  by  a  street  car,  and 
thrown  to  the  ground  with  sufficient 
force  to  fracture  his  skull.  He  died 
five  days  later  from  delirium  tremens 
which  was  brought  about  by  the 
shock.  The  Injury  to  the  tissues  of 
the  brain  by  the  fracture  was  not 
sufllclent  to  have  caused  the  death, 
but  it  was  held  that  defendant's  neg- 
ligence was  the  proximate  cause  of 
the  death.  Turner  v.  Nassau  Elec- 
tric R.  Co.,  41  App.  Dlv.  213,  68  NYS 
490.  (2)  If  injuries  received  by  de- 
cedent through  defendant's  negli- 
gence aggravated  ox  developed  tuber- 
culosis In  decedent,  her  husband  and 
minor  children  could  recover  al- 
though she  was  predisposed  to  tuber- 
culosis and  died  therefrom.  Chicago, 
etc.,  R.  Co.  V.  Oroner,  61  Tex.  ClT. 
A.  66,  111  SW  667.         , 

74.  Ala. — Kansas  City,  etc.,  R.  (^ 
V.  Matthews,  142  Ala.  298.  39  S  207. 

Cal. — Marks  v.  Reissinger,  (A.)  169 
P  243. 

.  Md. — General  Ace.,  etc..  Assur. 
Corp..  Ltd.  V.  Homely,  1(^9  Md.  93.  71 
A  624. 

N.  Y. — Qlnna  v.  Second  Ave.  R.  C^, 
8  Hun  494  [aff  67  N.  Y.  596].  See 
Hoey  v.  Metropolitan  St.  R.  Co..  70 
App.  t>iv.  60.  74  NYS  1113  (tubercu- 
losis held  not  proximate  result  of 
Injury). 

Va. — Jones  v.  Rlchmoad.  IK  Ta 
612.   88   SE   82. 

[a]  ZUnstratlOBA/^d)  Where  a 
healthy  teamster  was  thrown  from 
his  wagon  by  collision  with  a  street 
car  and   immediately   complained  of 

gain,  and  a  few  hours  after  went  to 
ed,  having  several  convulsions  ht- 
fore  his  death,  from  the  last  of  which 
he  died  two  days  later,  a  verdict  that 
the  accident  was  the  proximate  cause 
of  his  death  would  tiave  been  justi- 
fied, although  a  physician  teatiSed 
that  his  death  resulted  from  cere- 
bral hemorrhage.  Bruss  v.  Metro- 
folltan  St.  R.  Co.,  66  App.  Dlv.  654, 
3  NYS  256.  (2)  Where  It  appeared 
that  what  was  designated  as  acute 
pneumonia  by  defendant's  experts, 
and  which,  according  to  their  testi- 
mony, caused  decedent's  death,  was 
merely  congestion  Incident  to  the  in- 
juries received,  it  was  error  to  direct 
a  verdict  for  defendant.  Talt  v. 
Buffalo  R.  Co.,  55  App.  Dlv.  507,  «7 
NYS  403.  (3)  Where  a  person  rid- 
ing on  the  platform  of  'a  street  car. 
owing  to  want  of  room  Inside,  was 
thrown  from  the  car  by  the  negli- 
gence of  the  driver,  causing  a  frac- 
ture of  his  arm,  which  was  followed 
by  a  disease  resulting  in  his  death, 
the  wrongful  act  of  defendant  in  oc- 
casioning the  wound  was  the  cause 
of  his  death,  within  the  meaning  of 
the  statute;  and  the  defendant  was 
liable  for  the  damages  occasioned 
thereby.  OInna  v.  Second  Ave.  R- 
Co..    8    Hun    494    faff    67    N.    Y.    B9«]. 

(4)  Where  decedent,  who  was  In- 
jured in  a  trolley  car  accident,  died 
of  cedema  of  the  lungs,  superinduced 
by  heart  disease,  and  no  fact  was 
produced  to  show  that  the  disease 
could  have  been  produced  by  the  ac- 
cident, there  could  be  no  recoverj'. 
Ostrander  v.  Orange  County  Tract. 
Co.,    126   App.    Dlv.    803,   110   NYS  15- 

(5)  Where  an  injury  admitted  germs 
which  produced  lockjaw  causing 
death,  the  injury  was  the  proximate 
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ter.'*  Thus  where  an  injury  was  not  of  a  fatal 
character,  but  death  resulted  from  improper  medi- 
cal treatment  of  it^  snch  injury  is  not  the  proximate 
cause  of  death."  So  injuries  are  not  the  proximate 
cause  of  death  from  disease  on  the  theory  that  they 
-weakened  resistance  to  the  disease.^'  Where,  after 
being  injured  by  the  negligent  act  of  another,  the  in- 
jured person  commits  suicide,  there  is  no  liability 
under  the  statutes  unless  the  suicide  is  the  proxi- 
mate result  of  the  wrongful  injury.^^    The  comn^on- 


law  presmuption  in  criminal  eases  that  an  injury 
was  not  the  proximate  cause  of  the  death  where  it 
did  not  occur  within  a  year  and  a  day  does  not  ap- 
ply to  statutory  actions  for  wrongful  death.'* 

[i  57]  5.  LoBB  or  Injury  to  Bsneficiaries.  Un'^ 
der  most  statutes  giving  a  right  of  action  for  death 
by  wrongful  act  to  or  for  the  benefit  of  designated 
beneficiaries,  pecuniary  or  material  loss  to  snch  bene- 
ficiaries by  reason  of  the  death  is  essential  to  main- 
tain the  action,^"  and  this  is  the  rule  with  reference 


cause  of  the  death.  Jones  v,  Rich- 
mond,  118  Va.   612,  88  SB  82. 

76.  Howard  F.  Ins.  Co.  v.  Nor- 
wich, etc:,  Transp.  Co.,  12  Wall. 
<U.  S.)  194,  20  L.  ed.  ST8;  Bllyson  v. 
International,  etc.,  R.  Co.,  S3  Tex. 
Civ.    A.    1.   75  SW   868. 

[a]  Sols  appiled*— (1)  Where  de- 
ceased would  not  have  died  when  he 
did  but  for  cerebral  menlngltlB  from 
an  injury  inflicted  by  defendant,  such 
meningitis  was  a  concurrinK  proxi- 
mate cause  for  which  defendant  was 
liable,  although  pneumonia  was  also 
a  concurring  cause.  Marks  v.  Reis- 
Binger,  (Cal.  A.)  169  P  243.  <2)  "If 
death  Is  the  resultant  of  two  con- 
current causes,  it  IS*  not  essential 
that  both  should  be  negligence  In 
him  who  put  them  in  operation.  His 
negligence  in  either,  if  not,  con- 
tributed to  by  the  deceased,  is  suffi- 
cient to  render  him  liable.  (Ray  y. 
Pecos,  etc.,  R.  Co.,  40  Tex.  Civ.  A.  99, 
88  3W  466;  Shippers  Compress,  etc., 
■Co.  V.  Davidson,  85  Tex.  Civ.  A.  668, 
80  S-W  1032).  To  illustrate,  Higglns' 
death  may  have  been  the  resultant  of 
the  concurrent  causes  of  havirtg  his 
foot  caught  In  the  open  frog  and  the 
rapid  movement  of  the  engine  In  r«- 
.aponse  to  the  wrong  signal  given  the 
engineer.  Had  his  foot  not  been  fas- 
tened In  the  frog,  he  might  not  have 
"been  killed,  despite  the  quick  move- 
ment of  the  engine.  Though  his  foot 
may  have  been  caught  In  the  frog  he 
might  not  have  been  killed  if  the 
-engine  had  not  been  moved  in  obedi- 
ence to  the  quick  signal.  If,  then. 
In  neither  of  these  events  he  would 
have  been  killed,  his  death  was 
necessarily  the  resultant  of  the  two 
concurrent  causes,  and  'it  both  or 
■either  of  them  was  produced  by  the 
negligence  of  defendant,  or  Its  ser- 
vants, the  plaintiff  was  entitled  un- 
der the  law  to' a  verdict.  (Sproule  v. 
St.  Louis,  etc.,  R.  Co.,  (Tex.  Civ.  -A.) 
«1  SW^  667)."  Texas  Mexican  R.  Ck). 
T.  Higglns,  44  Tex.  Civ.  A.,  523,  628, 
-99    SW   200, 

76.  Mella  v.  Northern  8S.  Co.,  162 
Fed.    499. 

[a]  tllBstmtloa.— Where  deceased 
was  Injured^  by  defendant's  negli- 
gence, but  the  injury  was  in  no 
event  fatal,  and  death  resulted  solely 
because  of  the  unnecessary  and  dan- 
gerous act  of  the  surgeon  employed 
by  deceased  In  giving  him  chloroform 
for  which  defendant  was  not  re- 
sponsible, although  done  in  the 
■course  or  In  connection  with  neces- 
sary surgical  treatment,  the  Injury 
and  anaesthetic  were,  at  most,  con- 
current causes  of  the  death  for 
which  defendant  was  not  liable. 
Mella  v.  Northern  SS.  Co.,  162  Fed. 
499.  ' 

77.  See  cases  Infra  this  note. 

[a]  Xnle  applied. — (1)  Negligence 
causing  Injury  is  not  the  proximate 
cause  of  death  from  subsequently 
contracted  typhoid  fever,  although 
deceased's  weakened  condition  from 
the  Injury  made  him  more  susceptible 
to  and  less  able  to  resist  the  disease./ 
St.  Louis,  etc.,  R.  Co.  v.  Steel,  119 
Ark.  349,  178  SW  320,  LRA1915F 
1114.  (2)  Where  a  person  has  re- 
ceived an  Injury,  and  many  months 
later  dies  of  germ  disease  In  no  wise 
connected  with  such  Injury,  a  cause 
of  action  does  not  -arise  against  the 
-wrongdoer  on  the  theory  that  by  the 
injuries  the  victim's  constitution  be- 
came weakened  and  an  easy  prey  for 
-disease.      Nashville    v.    Reese,     138 


Tenn.  471,  197  SW  492,  LRA1918B 
349. 

78,  Schelfer  v.  Washington  City 
Midland,  etc  R.  Co.,  106  U.  8.  249, 
26  L.  ed.  1070;  Brown  v.  American 
Steel,. etc.,  Co.,  43  Ind.  A.  660,  88  NB 
80.  85. 

"An  action  under  the  statute  may 
be  maintained  when  the  death  Is  self- 
inflicted,  only  where  it  is  the  result 
of  an  uncontrollable  influence,  or  Is 
accomplished  in  delirium  or  frenzy, 
caused  by  the  defendant's  negligent 
act  or  omission,  and  without  con- 
scious volition  of  a  purpose  to  taice 
life."  Brown  v,  American  Steel,  etc., 
Co.,  supra. 

[a]  Bole  appltad< — ^Where  a  per- 
son was  so  injured  in  a  railroad  col- 
lision that  he  subsequently  became 
deranged  and  eight  months  after- 
ward committed  suicide,  the  proxi- 
mate cause  of  his  death  was  his  own 
act,  and  no  action  lies  against  the 
railroad  company  for  negligently 
causing  his  death.  SchetCer  v.  Wash- 
ington City  Midland,  etc..  R.  Co.,  105 
U.  S.  249.  262,  26  L.  ed.  1070  (where 
Miller,  J.,  said:  "The  argument  is 
not  sound  which  seeks  to  trace  this 
immediate  cause  of  the  death 
through  the  previous  stages  of  men- 
tal aberration,  physical  sutCering,  and 
eight  months'  disease  and  medical 
treatment  to  the  original  accident  on 
the  railroad.  Such  a  course  of  poa- 
Tiible  or  even  logical  argimient  would 
lead  back  to  that>.'great  first  cause 
least  understood'  in  which  the  train 
of  all  causation  ends.  .  .  .  His  insan- 
ity, as  a  cause  of  bis  final  destruc- 
tion, was  as  little  the  natural  or 
probable  result  of  the  negligence  of 
the  railway  officials,  as  his  suicide, 
and  each  of  these  are  casual  or  un- 
expected causes.  Intervening  between 
the  act  which  Injured  him,  and  his 
death"). 

78.  Louisville,  etc.,  R.  Co.  v. 
Clarke,  162  U.  S.  230,  14  SCt  679,  38 
L.  ed.  422;  Western,  eta,  R.  Co.  v. 
Bass,  104  Oa.  390,  30  SE  874;  Purcell 
V.  Lauer.  14  App.  Div.  33,  43  NYS 
988.  4  NYAnnCas  129;  Schllchtlng 
V.  Wlntgen,   25  Hun   (N.  Y.5  626.       ^ 

"Was  the  death,  in  fact,  caused  by 
the  wrongful  act  or  omission  of  the 
defendant?  That  is  the  vital  inquiry 
in  each  case.  The  statute  imposes  no 
other  condition  upon  the  right  to  sue. 
The  court  has  no  authority  to  impose 
an  additional  or  different  one.  If 
death  was  so  caused,  then  the  per- 
sonal representative  may  sue  at  any 
time  within  two  years  from  such 
death."  Louisville,  etc.,  R.  Co.  v. 
Clarke,  152  U.  8.  230,  239.  14  SCt 
679,  28  L.  ed.  422. 

[a]  The  eonaakonr-Unr  mle  in 
prosecutions  for  murder,  appeals  of 
death.  and  Inquisitions  against 
deodants,  does  not  apply  to  the  right 
of  action  given  by  the  statute. 
Louisville,  etc.,  R.  Co.  v.  Clarke,  152 
U.  S.  230,  14  SCt  679,  38  L.  ed. 
422. 

80.  U.  S.— Illinois  Cent  R.  Co.  v. 
Barron,  5  Wall.  90,  18  L.  ed.  691 
(under  Illinois  statute);  Vlnlng  v. 
Rexford,  201  Fed.  904,  120  CCA  418 
(under  Pennsylvania  statute);  Stand- 
ard Oil  Co.  V.  Parkinson,  152  Fed. 
681,  82  CCA  29  (under  Nebraska 
statute);  In  re  California  Nav.,  etc., 
Co..  110  Fed.  678  (under  Clallfornla 
Rtatute):  Thompson  v.  Chicago,  etc., 
R.  Co.,  104  Fed.  846  (under  Nebraska 
statute). 

Ark. — St.    Louis,    etc.,    R.    Co.    T. 


Oarner,  76  A.rk.  555,  89  SW  660. 

Cal. — Simoneau  v.  Pacific  Electric 
R.  Co.,  169  Cal.  494,  115  P  820  (hold- 
ing that  collateral  kin  must  show 
special  damages). 

Colo. — Denver,  etc.,  R.  Co.  v.  Wil- 
son, 12  Colo.  20.  20  P  340. 

Qa. — Savannah  Electric  Co.  v.  Bell, 
124  aa.  663,  53  SE  109;  Central  of 
Georgia  R.  Co.  v.  Henson,  121  Qa. 
462,  49  SE  278;  Smith  v.  Hatcher,  102 
Ga.  158,  29  SE  162;  Daniels  v.  Savan- 
nah, etc.,  R.  Co.,  86  Ga.  236,  12  SE 
365;  Clay  v.  Central  R.,  etc.,  Co.,  84 
Ga.  345,  10  SE  9B7;  Snell  v.  Smith,  78 
Ga.  355;  Scott  v.  Central  R.  Co.,  77 
Ga.  4S0:  East  Tennessee,  etc.,  R.  Co. 
V.  Maloy,  77  Ga.  237,  2  SE  941;  Bell 
V.  Central  R.  Co.,  73  Oa.  620  (holding 
that  the  parent's  right  to  compensa- 
tion for  the  killing  of  his  child  resta 
'on  loss  of  service);  Bell  v.  Wooten, 
53  Ga.  684;  Shields  v.  Yonge,  15  Ga. 
349,  60  AmD  698;  Central  of  Georgia 
R.  Co.  V.  Swann,  19  Ga.  A.  691,  91, SE 
1068;  Holmes  v.  Southern  R.  Co.,  18 
Ga.  A.  171,  89  SE  79;  Seaboard  Air 
Line  R.  Co.  V.  Witt,  4  Oa.  A.  149,  60 
SE  1012. 

111.— Chicago  V.  Scholten,  7B  111. 
468;  Chicago,  etc..  R.  Co.  v.  Swett, 
46  lU.  197,  92  AmD  206:  Huddleston 
V.  Henderson,  181  111.  A.  176;  Ooen 
V.  Baltimore,  etc..  R.  Co.,  179  111.  A. 
566;  Callaway  v.  Spurgeon,  63  111.  A. 
671;  Bradley  v.  Battler,  64  111.  A.  604 
[aff  156  111.  603,  41  NE  171]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Goodykoontz,  119  Ind.  Ill,  21  NB 
472,  12  AmSR  371  (action  by  guard- 
ian) ;  Standard  Forglngs  (^.  v.  Holm- 
Strom,  (A)  104  NE  872;  Pittsburgh, 
etc,  R.  Co.  V.  Reed,  44  Ind.  A.  636. 
88  NB  1080;  Wabash  R.  Co.  v. 
Cregan,  23  Ind.  A  1.  64  NB  767. 

Iowa. — Nolte  v.  Chicago,  etc.,  R. 
Co.,  165  Iowa  721,  147  NW  192; 
McCouUough  v.  Chicago,  etc.,  R.  Co., 
160  Iowa  624,  142  NW  67,  47  ^^RANS 
23.  • 

Ky. — Jordan  v.  Cincinnati,  etc.,  R. 
Co..  89  Ky.  40.  11  SW  1013,  11  KyL 
204:  Lexington  City  R.  Co.  v.  Kayse, 
10  KyL  321. 

Md. — State  T.  Baltimore,  etc,  R. 
Co.,  126  Md.  497.  96  A  66,  LRA 
1916B  172. 

Mass. — Bartley  v.  Boston,  etc.,  St. 
R.  Co.,  198  Mass.  163,  83  NB  1093; 
Mehan  v.  Lowell  Electric  Light  Corp., 
192  Mass.  53.  78  NE  385;  Welch  v. 
New  York.  etc..  R.  Co.,  182  Mass.  84, 
64  NE  695;  Houlihan  v.  Connecticut 
River  R.  Co.,  164  Mass.  555,  42  NB 
108;  Daly  v.  New  Jersey  Steel,  etc.. 
Co.,  155  Mass.   1,   89  NE  507. 

Mich. — Ormsbee  v.  Grand  Trunk, 
etc.,  R.  Co.,  164  NW  408;  Rouse  v. 
Detroit  Electric  Ry.,  128  Mich.  149, 
87   NW  68. 

Mo. — McDaniels  v.  Royle  Min.  C^., 
110  Mo.  A.  706,  85  SW  679;  Hennesey 
V.  Bavarian  Brewing  Co.,  63  Mo.  A. 
111. 

Mont. — ^Holllngsworth  v.  Davis- 
Daly  Est.  Copper  Co.,  38  Mont.  143. 
99  P   142. 

N.  J. — Ferguson  v.  Delaware,  etc., 
Tel.,  etc.,  Co.,  71  N.  J.  L.  59,  58  A 
74. 

N.  Y. — ^Roche  v.  St.  John's  River- 
side Hospital,  96  Misc.  289,  160  NYS 
401  [afr  176  App.  Div.  885  mem,  161 
NYS  1143  mem]. 

Pa. — Schnatz  v.  Philadelphia',  etc., 
R.  Co.,  160  Pa.  602,  28  A  962;  Lehigh 
Iron  Co.  V.  Rupp.  100  Pa.  95;  Penn- 
sylvania R.  Co.  V.  Keller,  67  Pa.  300; 
Pennsylvania  R.  Co.  v.  Adams,  56  Pa. 
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to  actions  bronght  under  the  Federal  Employers' 
Idability  Aet.^^  But' the  law  will  imply  substantial 
loss  to  the  widow  and  minor  children,^'  and  since  it 
is  the  legal  duty  of  a  father  to  support  his  minor 
child,  the  right  to  recoyer  damages  accruing  to  the 
child,  through  the  killing  of  the  father,  does  not' 
depend  on  whether  the  father  had  supported  or  in- 
tended to  support  the  chiid,^^  although  it  seems  that, 

499;  Foster  v.  Turnpike  Co.,  26  Pa. 
Co.  1S6;  Denl  v.  Pennsylvania  R.  Co., 
19  Pa.  Co.  7;  Moe  v.  Smiley,  23  Wkly 
NC  461:  LeliiKh  Iron  Co.  v.  Rupp,  12 
WklyNC  47.  But  see  North  Penn- 
sylvania R.  Co.  V.  Robinson,  44  Pa. 
175,  178  (where  it  is  in  terms  denied 
"that  none  but  those  who  can  show 
some  actual  damage,  are  entitled  to 
recover"). 

Ter. — St.  Louis,  etc.,  R.  Co.  v. 
Johnston,  78  Tex.  536,  16  SW  104; 
Missouri  Pac.  R.  Co.  v.  Henry,  75 
Tex.  220,  12  SW  828;  Panhandle,  etc., 
R.  Co.  V.  Tisdale.  (Civ.  A.)  199  SW 
S47;  St.  Louis,  etc.,  R.  Co.  v.  Jen- 
kins, (Civ.  A.)  168  SW  621;  Texas, 
etc.,  R.  Co.  V.  Mills,  (Civ.  A.)  143 
SW  690:  Missouri,  etc.,  R.  Co.  v. 
James,  65  Tex.  Civ.  A.  688,  120  SW 
269:  Texas  Portland  Cement,  etc.,  Co. 
v.  Lee,  36  Tex.  Civ.  A.  482,  82  SW 
306;  Standard  Light,  etc.,  Co.  v. 
Munsey,  33  Tex.  Civ.  A.  -416,  76  SW 
931;  Galveston,  etc.,  R.  Co.  v.  Polk, 
(Civ.  A.)  63  SW  343;  Proctor  v.  San 
Antonio  St.  R.  Co.,  26  Tex.  Civ.  A. 
148,  62  SW  938;  Texas,  etc.,  R.  Co.  v. 
Brown,  14  Tex.  Civ.  A.  697,  39  SW 
140;  St.  Louis  Southwestern  R.  Co. 
v.  Bishop,  14  Tex.  Civ.  A.  504,  37 
SW  764;  Gulf,  etc.,  R.  Co.  v. 
Younger,  10  Tex.  Civ.  A.  141,  29  SW 
948;  Ft.  Worth, , etc.,  R.  Co.  v.  Floyd, 
(Civ.  A.)  21  SW  544. 

Eng. — Sykes  v.  North  Eastern  R. 
Co.,  44  L.  J.  C.  P.  191. 

Ont. — Pedlar  v.  Toronto  Power 
Co^  SO  Ont.  L.  581,  6  OntWN  319 
[aft  29  Ont.  L.  527]  (no  pecuniary 
loss  to  parent  on  death  of  child  two 
years  old,  action  not  maintainable 
under  Lord  Campbell's  Act);  poyle 
v.  Diamond 'Flint  Glass  Co.,  8  Ont.  L. 
499,  3  OntWR  921. 

[a]  nia  laglalatnr*  oaaaot  eon- 
•UtnttonaUy'  glT«  a  right  of  action 
for  death  to  persons  not  damaged  by 
such  death.  Jordan  v.  Cincinnati, 
etc.,  R.  Co.,  89  Ky.  40,  11  SW  1013, 
11  KyL  204. 

[b]  F*eiuila«r  latMvat  held  ia> 
•naUoaat. — (1)  Where  it  appeared 
that  plaintlJts  were  the  daughters  of 
decedent,  had  been  married  a  number 
of  years  prior  to  the  death  of  their 
father,  and  lived  apart  from  him  and 
were  not  dependent  on  him  for  sup- 
port tut  merely  received  occasional 
small  gifts  from  him,  they  have  no 
such  pecuniary  Interest  In  the  life 
of  the  father  as  will  support  an  ac- 
tion for  his  death.  State  v.  Balti- 
more, etc.,  R.  Co.,  126  Md.  497,  95  A 
65,  LRA1916E  172.  (2)  Where  de- 
cedent was  more  than  fifty-seven 
years  old  and  was  being  supported 
by  plaintiffs  who  were  his  children, 
and  it  appeared  that  he  did  no  work 
and  did  not  contribute  to  the  sup- 
port of  the  family  but  only  carried 
the  dinners  for  his  sons,  etc.,  for 
which  he  was  given  his  food  and 
clothes,  plaintiffs  had  no  pecuniary 
interest  In  decedent's  life,  for  which 
they  would  be  entitled  to  recover. 
Proctor  v.  San  Antonio  St.  R.  Co.,  26 
Tex.  Civ.  A.  148.  62  SW  938,  939. 
(3)  Where  the  deceased  was  thirty- 
two  years  of  age  and  left  as  his  sole 
heirs  at  law  two  elder  brothers  to 
whose  support  defendant  had  not 
contributed,  the  administrator  was 
not  entitled  to  any  damages  what- 
ever. Wabash  R.  Co.  v.  Cregan,  23 
Ind.  A.  1,  54  NE  767.  (4)  Married 
children  of  decedent  not  legally  en- 
titled to  support  from  him,  although 


receiving  occasional  donations  from 
him  of  fruit,  vegetables,  eggs,  and 
chickens,  are  not  entitled  to  recover 


for  his  wrongful  death,  since  the  In- 
terruption of  such  donations  cannot 
be  regarded  as  a  pecuniary  loss  with- 
in the  meaning  of  the  statute.  Orms- 
bee  V.  Grand  Trunk,  etc.,  R.  Co., 
(Mich.)   164  NW  >408. 

[c]  Wliera  a  (athar  has  abaa- 
donad  Us  cUId  he  is  not  damaged  by 
the  latter's  death  and  therefore  can- 
not sue  therefor.  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  104  Fed.  845. 

DamafMi  raoorerabla  see  Infra  t 
188  et  seq. 

81.  U.  S.— Gulf,  etc.,  R.  Co.  v. 
McGlnnls,  228  U.  S.  173,  33  SCt  426, 
57  L.  ed.  78B;  American  R.  Co.  v. 
DIdricksen,  227  U.  S.  145,  33  SCt  224, 
57  L.  ed.  456;  Michigan  Cent.  R.  Co. 
V.  Vrceland,  227  U.  S.  59,  S3  SC^t  192, 
57  L.  ed.  417,  AnnCagl914C  176; 
Thomas  v.  Chicago,  etc.,  R.  Co.,  202 
Fed.  766  (holding  that  ■  the  right 
given  to  the  personal  representative 
does  not  Include  damages  which  the 
decedent  might  have  recovered  from 
the  carrier,  had  he  lived,  but  is  lim- 
ited to  the  pecuniary  loss  sustained 
by  the  designated  beneficiaries) ;  Gar- 
rett v.  LoulsvlUe,  etc.,  R.  Co.,  197 
Fed.  715,  117  CCA  109  [aff  235  U.  8. 
308.  35  SCt  32,  59  L.  ed.   242].i 

Pla. — Flanders  v.  Georgia  Southern 
R.   Co.,    68   Fla.    479,   67   S   68. 

Iowa. — McCoulIough  v.  Chicago, 
etc.,  R.  Co.,  160  Iowa  624,  142  NW 
67,  47  LRANS  23. 

Ky. — Davis  v.  Cincinnati  R.  C3o., 
172  Ky.  56,  188  SW  1061;  Pittsburgh, 
etc.,  R.  Co.  V.  Collard,  170  Ky.  2^9, 
186  SW  1108;  McGarvey  v.  McOar- 
vey,  163  Ky.  242,  173  SW  765;  Illi- 
nois Cent.  R.  Cov  v.  Doherty,  153 
Ky.  363,  165  SW  1119,  47  LRANS 
31. 

N.  C. — Dooley  v.  Seaboard  Air  Line 
R.  Co.,  163  N.  C.  464,  79  SE  970, 
LRA1916E  186. 

S.  D. — ^Tobin  V.  Bruce,  162  NW 
933. 

Tenn. — Carolina,  etc.,  R.  Co.  v. 
Shewalter,  128  Tenn.  363,  161  SW 
1136,  LRA1916C  964,  AnnCasl915C 
605. 

W.  Va. — Chafln  v.  Norfolk,  etc.,  R. 
Co.,    93   SE  822. 

88.  Standard  Oil  Co.  v.  Parkin- 
son, 152  Fed.  681,  82  CCA  29  (under 
Nebraska  statute);  Pittsburgh,  etc., 
R.  Co.  v.  Burton,  139  Ind.  357,  37  NE 
150,  38  NE  594;  Louisville,  etc.,  R. 
Co.  v.  Wright,  134  Ind.  509,  34  NE 
314;  Korrady  v.  Lake  Shore,  etc..  R. 
Co.,  131  Ind.  261,  29  NE  1069;  Louis- 
ville, etc.,  R.  Co.  v.  Buck,  116  Ind. 
566,  19  NE  453,  9  AmSR  883,  2  LRA 
520:  Pittsburgh,  etc.,  R.  Co.  v.  Reed, 
44  Ind.  A.  635,  88  NE  1080;  Duzan 
V.  Myers,  30  Ind.  A.  227,  65  NE  1046, 
96  AmSR  341;  Wabash  R.  Co.  v. 
Cregan.  23  Ind.  A.  1,  54  NE  767. 

[a]  Adalt  chuareii  not  dependent 
on  their  father  for  support,  and  not 
receiving  anything  from  him  for 
their  support,  cannot  recover  for  his 
negligent  death.  Missouri,  etc.,  R. 
Co.  V.  James,  56  Tex.  Civ.  A.  588,  120 

gTy    269 

83.  Andrus  v.  Louisiana  Western' 
R.  Co.,  142  La.  318.  76  S  727:  Dallas, 
etc.,  R.  Co.  V.  Spicker,  61  Tex.  427, 
48  AmR  297;  San  Antonio,  etc.,  R. 
Co.  V.  Boyed,  (Tex.  Civ.  A.)  201  SW 
219;  Gulf,  etc.,  R.  Co.  v.  Anderson, 
(Tex.  Civ.  A.)  126  SW  928;  Beaumont 
Tract.  Co.  v.  Dllworth,  (Tex.  Civ.  A.) 
94  SW  352;  Taylor  v.  San  Antonio 
Gas,  etc.,  Co.,  (Tex.  Civ.  A.)  93  SW 
074,  675;  De  Garcia  v.  San  Antonio, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  77  SW 
276;  Gulf,  etc..  Railway  Co,  v.  De- 
laney.    22   Tex.   Civ.    A.   427,    55   SW 


where  a  wife  by  wrong  conduct  has  forfeited  her 
right  to  support  by  her  husband,  she  cannot  recover 
for  his  wrongful  death.'*  A  husband's  right  to  re- 
cover for  his  wife's  death  is  not  divested  by  a  stat- 
'nte  providing  that  a  married  woman's  earnings  shall 
be  her  sole  and  separate  property.^'  The  fact  of 
pecuniary  loss  is  not  dependent  upon  any  l^al  lia- 
bility ^  or  obligation  of  the  person  injured -to  the 


638;  International  Railway  Co.  v. 
Culpepper,  19  Tex.  Civ.  A.  182,  46 
SW  922.  See  also  Davis  v.  Cincin- 
nati, etc.,  R.  Co.,  172  Ky.  65,  188  SW 
1061  (holding  that  an  infant  child 
has  a  right  to  expect  pecuniary  as- 
sistance from  its  father,  but  that  the 
amount  of  recovery  is  limited  by  the 
amount  to  be  reasonably  expected  un- 
der the  circumstances). 

"The  wife  has  the  right  to  recover 
for  the  loss  of  the  husband,  and  the 
minor  child  for  the  death  of  the 
father,  without  proof  that  he  hu 
contributed  anything  to  their  sup- 
port. They  have  k.  right  to  the  sup- 
port, and  no  one  pan  negligently  de- 
prive them  of  that  right,  through  the 
death  of  the  one  from  whom  such 
'support  is  legally  due,  without  be- 
coming liable  for  damage."  Taylor 
V.  San  Antonio  Gas,  etc.,  Co.,  su- 
pra. 

[a]  ElTaot  of  abandoamaat. — The 
wife  may  recover  for  damages  accru- 
ing to  a  child  through  the  killing  of 
the  husband,  although  he  had  aban- 
doned both  the  wife  and  the  child 
and  said  that  he  would  not  con- 
tribute to  the  support  of  the  child 
and  did  not  support  either  one.  Gulf, 
etc.,  R.  Co,  v.  Anderson,  (Tex.  Civ. 
A.)    126  SW   928, 

[b]  Effeot  of  divozoe.— That  a 
father  had  been  divorced  from  the 
mother  of  the  children  who  were 
placed  in  the  mother's  custody  by 
the  court,  and  that  the  father  from 
that  tihie  had  not  contributed  to  the 
support  of  the  children  did'  not  de- 
prive them  of  the  right  to  damages 
for  his  death.  Taylor  v.  San  Antonio 
Gas,  etc.,  Co.,  (Tex.  Civ.  A.)  93  SW 
674;  International,  etc.,  R.  Co.  v.  Cul- 
pepper, 19  Tex,  Civ.  A.  181,  46  SW 
922 

[c]  The  l*(al  UabUltjr  of  a  tmOm 
to  Ua  aoa  was  alone  suflicient  to  con- 
stitute some  ground  of  reasonable 
expectation  of  pecuniary  benefits  of 
which  he  was  deprived  by  the  wrong- 
ful killing  of  his  father.  McGarvey 
V.  McGarvey,  163  Ky.  242,  246,  17J 
SW  765, 

84.  DeQarcia  v.  San  Antonio,  etc., 
R.  Co.,  (Tex.  Civ,  A.)  77  SW  276 
(holding  that,  where  a  wife  has  not. 
by  her  own  acts,  forfeited  the  right 
to  support  by  her  husband,  she  may 
recover  damages  for  his  death,  al- 
though he  has  not  for  a  long  time 
fulfilled  that  duty), 

86.  St.  Louis  Southwestern  R  (X). 
V.  Henson,  68  Fed.  631.  7  CCA  349. 

[a]  Beasoa  for  ml*. — "The  con- 
tention of  the  plaintiff  in  error  Is 
that,  under  this  act,  the  husband  has 
no  valuable  right  in  the  services  of 
his  wife,  and  that  he  suffers  no  pe- 
cuniary loss  by  her  death.  This,  act 
does  not  put  the  wife  on  the  footing 
of  a  concubine  to  her  husband.  It 
does  not  relieve  her  from  those 
marital  duties  and  obligations  she 
takes  upon  herself  at  the  marriage 
altar,  and  which  are  inherent  in  the 
relation  of  husband  and  wife  among 
all  Christian  peoples.  The  statute 
does  not  purport  to  relieve  a  wife, 
and  was  not  Intended  to  relieve  her. 
from  the  legal  duty  of  performing 
these  services,  which  it  is  the  pleas- 
ure of  every  good  housewife  to  ren- 
der to  her  husband  In  sickness  and  in 
health.  Independently  of  any  mere 
technical  legal  obligation,  and  which 
she  would  render  despite  any  statute 
that  could  be  enacted  to  the  con- 
trary." St.  Louis  Southwestern  R 
Co.  V.  Henson,  68  Fed.  531,  533.  < 
CCA  349. 


For  later  eases,  deTelopaieBts  and  ehaages  in  the  law  see  cumulative  Annotatlona  same  title,  page  and  note  number. 
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beneficiary.**  Bat  in  the  abgenee  of  sacb  a  legal 
obligation,  it  is  necessary  and  sufficient  that  the 
beneficiary  had  some  reasonable  expectation  of  pe- 


cuniary benefit,  assistance  or  support  of  which  he 
has  been  deprived  by  the  death.*^  Dependency 
ol  the  beneficiary  upon  the  deceased  for  support  is 


pp.   90, 
R.    Co. 


V. 

DUTal 
Belt 


88.  U.  S. — Mlchiran  Cent.  R.  Co. 
V.  Vreeland.  227  U.  S.  69.  3S  SCt  192, 
S7  L.  ed.  417.  AnnCa8l914C  17«  (Fed- 
eral Bmployera'  Liability  Act);  Illi- 
nois Cent.  R.  Co.  v.  Barron,  6  Wall. 
»0.  18  L.  ed.  691;  Vlnine  T.  Rexford, 
201  Fed.  904.  120  CCA  418  (conatru- 
ing  Pennsylvania  statute) ;  Trammell 
V.  Southern  R.  Co.,  182  Fed.  789,  lOS 
CCA  221  (construing  Georgia  stat- 
ute); Pennsylvania  Co.  v.  Scofleld, 
161  Fed.  911,  88  CCA  602  (under 
Pennsylvania  statute);  Louisville, 
etc..  R.  Co.  V.  Summers,  125  Fed.  719, 
«0  CCA  487  [certiorari  den  192  U.  S. 
607.  24  SCt  851,  48  L.  ed.  585]  (under 
Tennessee  statute) ;  Brennan  v,  Molly 
Olbson  Cons.  Mln.,  etc.,  Co..  44 
Fed.  795:  Maryland  v.  Baltimore, 
etc..  R.  (Jo..  16  F.  Cas.  No.  9,219,  1 
HUKhes  S37. 

D.  C. — ^U.  S.  Electric  Llghtlngr  Co. 
V.  Sullivan.  22  App.  115;  District  of 
Columbia  v.  Wilcox,   4  Ap] 

Fla. — Louisville,     etc, 
Jones,    45   Fla.    407,    34    S    246 
V.  Hunt,  24  Fla.  85,  15  S  876. 

Ga. — Savannah,    etc.,    Co.    v. 
124   Ga.   663,  53  SE  109. 

111. — Chicago,  etc.,  R.  C^o.  v.  Swett, 
45  111.  197,  92  AmD  206;  Chicago  v. 
Scholten.  75  111.  468;  Salem  v.  Har- 
vey. 29  111.  A.  482  [aflC  129  111.  344, 
21   NE  1076]. 

Ind.-i— Pennsylvania  Co.  ▼.  Reesor, 
«0  Ind.  A.  636,  108  NE  983;  Smith 
V.  Michigan  Cent.  R.  Co.,  35  Ind.  A. 
188.  73  NE  928;  Dusan  v.  Myers,  30 
Ind.  A.  227,  65  NE  1046,  96  AraSR 
341;  Chicago,  etc,  R.  Co.  v.  Bran- 
yan.  10  Ind.  A.  570.  37  NE  190. 

Me. — McKay  '  v.  New  •  England 
Dredging  Co.,  92  Me.  454,  43  A  29. 

Md, — ^Pronenburg  v.  Harris,  108 
Md.  597,  71  A  81  (under  laws  of  Dis- 
trict of  Columbia). 

Mass. — Daly  v.  New  Jersey  Steel, 
«tc.,   Co.,   155    Mass.   1,   29   NE   507. 

Mont. — Holllngsworth  v.  Davis- 
Daly  Est.,  Copper  Co.,  S8  Mont.  143, 
99    P    142. 

Nebr. — Greenwood  v.  King,  82  Nebr. 
17,    116   NW  1128. 

N.  J. — ^Paulmier  t.  Erie  R.  Co.,  34 
N.   J.  L.  151. 

N.  T.— Quln  V.  Moore,  16  N.  T.  432; 
Oldfleld  V.  New  York,  etc,  R.  Co.,  14 
N.  T.  310;  Matter  of  Brennan,  160 
App.  Div.  401,  145  NTS  440;  Keller  v. 
New  York  Cent.  R.  Co.,  28  Barb.  44 
,note,  17  HowPr  102  [afC  2  Abb.  Dec 
480,  24  HowPr  172];  Dickens  v.  New 
York  Cent.  R.  Co.,  28  Barb.  41;  Palm- 
ier V.  New  York  Cent.,  etc.,  R.  Co.,  5 
NYSt  436,  26  NYWklyDlg   26. 

N.  D. — Satterberg  v.  Minneapolis, 
etc.,  R.  Co.,  19  N.  D.  38,  44,  121  NW 
70  felt  Cyc]. 

Oh. — Grotenkemper  v.  Harris,  26 
Oh.  St.  510;  Hall  v.  Craln.  2  Oh.  Dec. 
(Reprint)    463,   3  WestLMonth  137. 

Pa. — Stahler  v.  Philadelphia,  etc, 
R.  Co.,  199  Pa.  383,  49  A  273,  85  AmSR 
791;  Schnatz  v.  Philadelphia,  etc.,  R. 
Co.,  160  Pa.  602,  28  A  952;  Pennsyl- 
vania R.  Cc  V.  Adams,  65  Pa.  499; 
Pennsylvanta  R.  C^.  v.  Keller,  67 
Fa.   300. 

S.  C. — BarksdBle  v.  Seaboard  Air 
Line  R.  Co^  76  S.  C.  183,  56  SE  906: 
Petrle  v.  (Columbia,  etc.,  R.  Co.,  29 
S.  C.  363,  7  SE  515. 

Tex. — Houston,  etc.,  R.  Co.  v.  Cow- 
ser,  67  Tex.  293;  Freeman  v.  Morales, 
(Civ.  A.)  151  SW  644;  Atchison,  etc., 
R.  Co.  v.  Van  Belle,  26  Tex.  Civ.  A. 
511,  64  SW  397;  Texas  Pac.  R.  Co.  v. 
Martin,  25  Tex.  Civ.  A.  204,  60  SW 
S03;  Gulf,  etc.,  R.  Co.  v.  Southwick, 
(Civ.  A.)  30  SW  592;  San  Antonio, 
«tc.,  R.  Co.  V.  Long,  (Civ.  A.)  28  SW 
114. 

Vt. — ^Boyden  v.  Fitchburg  R.  Co.,  70 
Vt.    125,   39  A  771. 

Wash. — Fogarty  v.  Northern  Pac. 
R.  Co.,  74  Wash.  397,  133  P  609,  LRA 
1916C  800  (Employers'  Liability 
Act):  Kanton  v.  Kelly,  65  Wash.  614, 
118  P  890,  121  P  838. 


Wis. — Tuteur  v.  Chicago,  etc,  R. 
Co.,  77  Wis.  505,  46  NW  897. 

87.  U.  S.— Michigan,  etc.,  R.  Co. 
v.  Vreeland,  227  U.  S.  69,  33  SCt  426, 
57  L.  ed.  417,  AnnC:asl914C  176;  Mof- 
fett  V.  Baltimore,  etc.,  R.  Co.,  220 
Fed.  39,  136  (X:A  607;  Grand  Trunk 
Western  R.  Co.  v.  GUpin,  208  Fed. 
126,  125  CCA  278  (under  Michigan 
statute) ;  Vlning  v.  Rexford,  201  Fed. 
904,  120  CCA  418  (under  Pennsylva- 
nia statute);  Garrett  v.  Louisville, 
etc,  R.  Co.,  197  Fed.  715,  117  CCA 
109  [atr  236  U.  S.  308,  35  SCt  32,  69 
L.  ed.  242];  Pennsylvania  Co.  v.  Sco- 
fleld, 161  Fed.  911,  88  CCA  602  (under 
Pennsylvania  statute) ;  Hopper  v. 
Denver,  etc.,  R.  Co.,  155  Fed.  273,  84 
CCA  21;  Scofleld  v.  Pa.  Co.,  149  Fed. 
601    (under   Pennsylvania   statute). 

Clal. — Redfleld  v.  Oakland  Cons.  St. 
R.  Co.,  110  C^l.  277,  42  P  822,  1063. 
'  Colo. — Denver,  etc,  R.  Co.  v.  Wil- 
son, la  Colo.  20,  20  P  340. 

Fla. — Louisville,  etc.,  R.  Co.  ■♦. 
Jones,  46  Fla.  407.  34  S  246;  Duval 
V.  Hunt,  34  Fla.  85,  15  S  876. 

Ind. — Pennsylvania  Co.  v.  Reesor, 
60  Ind.  A.  636,  108  NE  983;  Vin- 
cennes  Tract.  Co.  v.  Curry,  59  Ind. 
A.  683,  109  NE  62;  Duzan  v.  Myers,  30 
Ind.  A.  227,  66  NE  1046,  96  AmSR  341; 
Chicago,  etc.,  R.  Co.  v.  Branyan,  10 
Ind.  A.  570,  37  HE  190. 

Kan. — Atchison,  etc,  R.  Co.  v.  Fa- 
Jardo,  74  Kan.  314,  86  P  301,  6  LRANB 
681. 

Ky. — Pittsburgh,  etc.,  R.  Co.  v. 
Collard,'170  I^.  239.  185  SW  1108; 
McOarvey  v.  McGarvey,  163  Ky.  242, 
178  SW  766. 

Nev. — Chrlstensen  v.  Ploriston 
Pulp,  etc.,  Co.,  29  Nev.  552,  92  P  210. 

N.  J. — Paulmier  v.  Brie  R.  Co.,  34 
N.  J.  L.  151. 

N.  C. — Dooley  v.  Seaboard  Air  Line 
R.  Co.,  163  N.  C.  464,  79  SE  970,  LRA 
1916E   185. 

Oh. — Grotenkemper  v.  Harris,  25 
Oh.  St.  610. 

Pa. — Schnats  v.  Philadelphia,  etc., 
R.  Co.,  160  Pa.  602,  28  A  952;  Penn- 
sylvania R.  Co.  V.  Keller,  67  Pa.  300. 

S.  D.— Tobin  V.  Bruce,  162  NW  933. 

Tenn. — Carolina  Cent.,  etc.,  R.  Co. 
V.  Shewalter,  128  Tenn.  363,  161  SW 
1136,  LRA1916C  964,  AnnCasl91SC 
605  (under  Federal  Employers'  Lia- 
bility Act). 

'  Tex. — wlnnt  v.  International,  etc, 
R.  Co.,  74  Tex.  32,  11  SW  907,  6  LRA 
172;  Gulf,  etc,  R.  Co.  v.  Hicks,  (Civ. 
A.)  166  SW  1190;  Missouri,  etc.,  R. 
Co.  V.  Freeman,  (Civ.  A.)  73  SW  642 
[rev  on  other  grounds  97  Tex.  394, 
79  SW  9,  1  AnnCas  4S1];  Texas  Pac. 
R.  Co.  V.  Martin,  25  Tex.  Civ.  A.  204, 
60  SW  803. 

Wla. — Potter  v.  Chicago,  etc;  R. 
Co..  21  Wis.  372.  94  AmD  548. ' 

Eng. — Taff  Vale  R.  Co.  v.  Jenkins, 
[1913]  A.  C.  1;  Pym  v.  R.  Co.,  2  B. 
&  S.  759,  110  BCL  759,  121  Reprint 
1264;  Dalton  v.  South  Eastern  R.  Co,, 
4  C.  B.  N.  S.  296,  93  ECL  296,  140  Re- 
print 1098;  Franklin  v.'  Southeastern 
R.  Co.,  3  H.  &  N.  211,  157  Reprint 
448.  8  BRC  819. 

Alta. — Mofflt  v.  Canadian  Pac. 
R.  Co.,  2  Alta.  L.  483.  11  WestLR  608 
(evidence  of  expectation  of  pecuniary 
beneflt). 

Man. — Davidson  v.  Stuart,  14  Man. 
74,  23  CanLTOccNotes  266  (evidence 
held  insuflicient). 

Ont. — McKeoa  v.  Toronto  R.  Co., 
19  Ont.  L.  361,  14  OntWR  672,  12  Ont 
WR  1297;  Rombough  v.  Balch,  27  Ont. 
A.  32;  Mason  v.  Bertram,  18  Ont.  1 
(evidence    held   Insuflicient). 

Que. — Anderson  v.  Protestant 
School  Comrs.,  8  Que.  Pr.  341. 

Sask. — Powell  v.  Canadian  Pac  R. 
Co..  7  Sask.  L.  43,  28  WestLR  433,  6 
WestWkly    1085. 

"The  loss  which  a  man  suffers  by 
the  death  of  a  relative  may  be  the 
loss  of  something  which  he  was  le- 
gally  entitled   to   receive   or  may  be 


the  loss  of  something  which  it  was 
reasonably  provable  he  would  re- 
ceive." Valdalla  Coal  Co.  v.  Ringo, 
(Ind.    A.)    114    NE   466,    467. 

"The  pecuniary  loss  suffered  by  the 
'heirs'  of  a  person  killed,  by  reason 
of  his  death,  'may  be  either  a  loss 
arising  from  the  deprivation  of 
something  to  which  such  heirs  would 
have  been  legally  entitled  If  the  per- 
son had  lived,  or  a  loss  arising  from 
a  deprivation  of  beneflt.s  which,  from 
all  the  circumstances  of  the  particu- 
lar case,  it  could  be  reasonably  ex- 
pected such  heirs  would  have  received 
from  the  deceased  had  his  life  not 
been  taken,  although  the  obligation 
resting  on  him  to  bestow  such  bene- 
fits on  them  may  have  been  a  moral 
obligation  only,'  says  Shaw,  J.,  in 
Sneed  v.  MarysvlUe  Gas,  etc,  Co.,  149 
C^l.  704,  87  P  »76.  If  the  latter  class 
does  not  Include  them,  the  benefits 
which  might  be  expected  from  the 
kindly  relations  of  the  parties  and 
the  peculiar  disposition  of  the  de- 
ceased towards  his  family  may  be 
added  to  the  foregoing  (Cook  v.  Clay 
St.  Hill  R.  Co.,  60  Cal.  604),  and  as 
affecting  these  questions  evidence  of 
the  ill  health  and  Invalid  condition 
of  the  wife  have  been  held  to  be 
properly  admitted.  (Evarts  v.  Santa 
Barbara  Cons.  R.  Co.,  3  Cal.  A.  712, 
715,  86  P  830)."  Simoneau  v.  Pacific 
Electric  R.  Co.,  169  C^al.  494,  605,  116 
P   320. 

[a]  Bnle  raplled^— (1)  The  par- 
ents of  an  adult  unmarried  child  who 
had  been  supported  by  her  may  re- 
cover for  her  death  none  the  less 
because  the  support  had  been  volun- 
tary and  not  compulsory  under  the. 
statute  providing  for  the  support  of 
poor  persons  by  their  relatives.  Rich- 
ardson V.  Detroit,  etc.,  R.  Co.,  176  . 
Mich.  413,  142  NW  832.  (2)  Where 
a  son  contributed  money  at  times  to 
the  support  of  his  father,  the  irregu- 
larity of  such  contributions  will  not 
prevent  the  father  from  recovering 
damages  for  the  son's  wrongful 
death.  San  Antonio,  etc.,  R.  Co.  v. 
Blair,  (Tex.  Civ.  A.)  184  SW  666. 
(3)  An  adult  married  ,^on  has  pe- 
cuniary interest  in  the  life  of  his 
mother  who  performed  household 
duties  in  his  family.  Missouri,  etc., 
R.  Co.  V.  Butts,  62  Tex.  Civ.  A.  639, 
132  SW  88.  (4)  Loss  of  occasional 
assistance  or  support  by  the  bene- 
ficiary is  sufficient  basis  for  com- 
pensation. Terminal  R.  Assoc  v. 
Condon,  128  111.  A.  335.  (5)  A  mar- 
ried daughtef  to  whom  decedent  was 
accustomed  to  give  gratuities  at  Ir- 
regular Intervals  is  damaged  by  his 
death  and  may  recover.  Texas  Pac. 
R.  Co.  V.  Martin,  25  Tex.  Civ.  A. 
204,  60  SW  803.  (6)  A  minor  daugh- 
ter who  marries  subsequent  to  the 
wrongful  death  of  her  parent  may 
recover  for  such  death  the  damages 
sustained  up^o  the  time  of  her  mar- 
riage. Texas,  etc.,  R.  Co.  v.  Mills, 
(Tex.  Civ.  A.)  143  SW  690.  (7)  A  mar- 
ried daughter  deserted  by  her  hus- 
band and  living  with  her  parents  as 
a  member  of  their  family  may  re- 
cover damages  for  death  of  parent. 
International,  etc.,  R.  Co.  v.  Boykin, 
(Tex.  Civ.  A  )  85  SW  1163.  ^(8)  But 
a  married  daughter,  although  a  mi- 
nor, who  lived  apart  from  her  par- 
ents and  had  no  reasonable  grounds 
to  expect  pecuniary  assistance  from 
them,  is  not  entitled  to  recover  dam- 
ages' for  their  death.  Texas,  etc.,  R. 
Co.  V.  Mills,  (Tex.  Civ.  A.)  143  SW 
690. 

[b]  FeennluT  lou  la  prims  faole 
••tebllslied  where  the  collateral  kin 
of  a  decedent  are  shown  to  have  re- 
ceived financial  beneflt  from  him. 
Terminal  R.  Assoc,  v.  Condon,  128 
111.  A.  335.  > 

£oM  of  axpeoted  lieaellta  ••  ela. 
sunt  of  daaufres  see  Infra  {  199  et 
seq. 
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sometimes  made  essential  M  the  maintenance  of  the 
action.^*  Pecuniary  loss  to  the  benefloiaries  is  not 
necessary  to  suptiort  the  action  under  the  constrao- 
tion  of  some  statutes.^''  This  is  true  under  survival 
statutes,"^  and  vhere  the  action  is  for  damages  re- 
sulting to  the  estate  of  decedent  and  not  for  the' 
damage  suffered  by  the  beneficiaries.'^  It  is  also 
true  where  the  statute  provides  for  the  recovery  of 
a  fixed  sum  in  the  nature  of  a  penalty."  So  under 
some  statutes  the  right  of  a  parent,  to  recover  for 
the  death  of  his  minor  child  is  not  dependent  on 
loss  of  services.*' 

[i  68]  D.  Beneficiariea— 1.  In  OeneraL  The 
statutes  almost  universally  provide  that  the  action 
authorized  shall  be  for  the  exclusive  benefit  of  desig- 

88.  See  infra  {  60. 

89.  Ala. — Louisville,  etc.,  R.  Co.  T. 
TejKner.   125  Ala.  593,  28  S  610. 

Conn. — Qoodsell  v.  Hartford,  etc.. 
R.  Co.,   33  Conn.  61.  ^ 

N.  H. — Clark  v.  Manchester,  62  N. 
H.   677. 

N.  Y.— Qnin  V.  Moore,  15  N.  T.  482: 
Oldflcld  V.  New  York,  etc.,  R.  Co.,  14 
N.  Y.  310;  Keller  v.  New  York  Cent. 
R.  Co.,  2  Abb.  Dec.  480,  24  HowPr 
172. 

Or. — McCIausherty  v.  Rogue  River 
Electric  Co..  140  P  64  (under  Bm- 
ployera"  Liability  Act). 

S.  C. — Trlmmier  v.  Atlanta,  etc.,  R. 
Co.,  81  8.  C.  203.  62  SB  209;  Hull  v. 
Beabbard  Air  Line  R.  Co.,  76  S.  C. 
278,  57  SB  28.  10  LRANS  1213; 
Ba^ksdale  v.  Seaboard  Air  Line  R. 
Co..  76  S.  C.  183,  56  SB  906. 

[a]  ^Xn  Alabama  the  damages  re- 
coverable are  punitive  and  exem- 
plary— punitive  of  the  act  done,  and 
Intended  by  their  imposition  to  deter 
others  from  the  commission  of  mor- 
tal wrongs,  and  to  Incite  diligence  in 
the  avoidance  of  fatal  casualties,  the 
purpose  being  the  preservation  of 
human  life,  regardless  of  the  pecu- 
niary value  of  a  particular  life  to 
next  of  kin  under  statutes  of  distri- 
bution, and  the  recovery  being  de- 
pendent on  the  quality  of  the  wrong- 
ful act  or  omission  and  fixed  wholly 
without  reference  to,  or  consideration 
of,  the  loss  or  injury  occasioned  to 
the  survivors.  Louisville,  etc.,  R. 
Co.  V.  Tegner,  125  Ala.  593,  28  S  510 
(where  the  court  refused  to  overrule 
its  prior  decisions  on  this  point) ; 
Alabama  Great  Southern  R.  Co.  v. 
Burgess,  116  Ala.  609,  22  S  913;  Buck- 
alew  v.  Tennessee  Coal,  etc..  R.  Co., 
112  Ala.  146,  20  S  606;  Kansas  City, 
etc.,  R.  Co.  V.  Sanders,  98  Ala.  293,  13 
S  67;  Richmond,  etc.,  R.  Co.  v.  Free- 
man, 97  Ala.  289,  11  S  800;  East 
Tennessee,  etc.,  R.  Co.  v.  King,  81 
Ala.  177,  2  S  152:  South,  etc.,  Ala- 
bama R.  Co.  v.  Sullivan,  59  Ala.  272; 
Savannah,  etc.,  R.  Co.  v.  Shearer.  58 
Ala.  672.  Generally  as  to  damages 
see   Infra    !    188    et    seq. 

90.  Southern  Pac.  Co.  v.  Wilson. 
10  Ariz.  162,  85  P  401.  See  supra  ] 
39. 

91.  Southern  Pac.  Co.  v.  Wilson, 
10   Ariz.    162.    85    P   401. 

[a]  Xa  Arizona,  Rev.  St.  (1901) 
pars  2764-2766,  giving  an  action  for 
death  by  wrongful  act,  authorizing 
such  action  to  be  brought  by  the  per- 
sonal representative  of  the  deceased, 
and  providing  that  in  such  case  the 
Jury  shall  give  such  damages  as  they 
shall  deem  Just,  not  exceeding  five 
thousand  dollars,  and  that  the  amount 
recovered  shall  not  be  subject  to  the 
debts  of  deceased  and  shall  be  dis- 
tributed In  accordance  with  the 
law  relating  to  the  distribution 
of  personal  estate,  creates  an  ac- 
tion for  the  benefit  of  the  estate 
of  a  decedent  killed  by  wrongful  act, 
and  the  damages  recoverable  are  dis- 
tributed as  assets  of  the  estate  not 
subject  to  decedent's  debts  and  an 
administrator  suing  for  the  death  of 
his     Intestate     need     not     allege     or 


prove  the  existence  of  beneflclaries  or 
the  amount  of  damages  suftered  by 
them.  Southern  Pac.  Co.  v.  Wilson, 
10  ArlzJ  162,  86  P  401. 

98.  Oilkeson  v.  Missouri  Pac.  R. 
Co.,  222  Mo.  173,  121  SW  138,  24 
LRANS  844,  17  AnnCas  763.  S«« 
supra  t  43. 

[a]  Bmandpatlon  of  niaor  eUM 
is  no  defense  to  action  by  parent. 
Matlodk  V.  Wllliamsville,  etc.,  R.  Co., 
198  Mo.  495.  96  SW  849.  115  AmSR 
481  [foil  Phllpott  V.  Missouri  Pac.  R. 
Co.,   85   Mo.   164]. 

93.  Hennesey  v.  Bavarian  Brew- 
ing Co.,  145  Mo.  104,  46  SW  966.  68 
AmSR  554.  41  LRA  385;  Phllpott 
V.  Missouri  Paa  R.  Co..  85  Mo.  164; 
Dalton  V.  St.  Louia  Smelting,  etc.. 
Co..  1^8  Mo.  A.   62$,   174  SW  468. 

94.  See  statutory  provisions;  and 
Infra  i  61  et  seq.  See  also  infra  | 
67. 

96.  See  statutory  provisions.  See 
also  infra   {    59. 

[a]  In  Alabama  -the  damages  re- 
covered by  the  personal  represen- 
tative become  assets  of  the  estate, 
but  the  amount  recovered  is  not  sub- 
ject to  the  payment  of  the  decedent's 
debts;  it  must  be  distributed  as  other 
personalty.  Griswold  v.  Oriswold, 
111  Ala.  672,  20  S  437;  South,  etc., 
Alabama  R.  Co.  v.  Sullivan,  69  Ala. 
272;  Louisville,  etc.,  R.  Co.  v.  Per- 
kins, 1  Ala.  A.  376,  66  S  105. 

[b]  In  Xentiukr  (1)  the  sum  re- 
covered by  a  personal  representative 
under  Gen.  St.  c  67  S  1,  becomes  a 
part  of  the  assets  of  the  deceased's 
estate.  Qivens  v.  Kentucky  Cent.  R. 
Co.,  12  SW  267,  11  KyL  452.  (2)  But 
the  sum  recovered  by  the  beneflcl- 
aries under  {  3  belongs  to  them  In- 
dividually and  the  personal  repre- 
sentative has  no  interest  In  it.  C!a- 
ruthers  v.  Cox,  14  SW  699,  12  KyL 
567. 

96.  See  statutory  provisions;  and 
Swope  V.  Keystone  <7oal  A  Coke  Co., 
78  W.  Va.  517.  89  SB  284,  LRA1917A 
1128  (holding  that  such  provision 
lets  in  the  husband,  in  case  of  the 
death  of  a  wife).    See  also  infra  t  67. 

97.  See  Infra  {9  116,  117. 

98.  U.  S. — Kansas  City  Southern  R. 
Co.  v.  Leslie,  238  U.  S.  599,  35  SCt 
844,  69  L.  ed.  1478  (under  Bmployers' 
Liability  Act);  Dennick  v.  Central  R. 
Co.,  103  U.  S.  11,  26  L.  ed.  439;  Whlt- 
mer  v.  Bl  Paso,  etc.,  R.  Co.,  201  Fed. 
193,  119  CCA  637;  Mella  v.  Northern 
SS.  Co.,  127  Fed.  416  (New  York 
statutes);  St.  Louts,  etc.,  R.  Co.  v. 
Needham,   62  Fed.   371,   3  CCA  129. 

Ala. — Kennedy  v.  Davis,  171  Ala. 
609,   66   S   104,  AnnCasl913B  226. 

,  Ark. — Little    Rock,    etc.,    R    Co.    v. 
'Townscnd,  41  Ark.  382. 

Cal. — Ruiz  V.  Santa  Barbara  Gas, 
etc.;  Co.,  164  Cal.  188.  128  P  330; 
Munro  v.  Pacific  Coast  Dredging,  etc., 
Co..  84  Cal.  515,  24  P  803.  18  AmSR 
248;  Kramer  v.  San  Francisco  Mar- 
ket St.  R.  Co.,  25  Cal.  434;.  Jones  v. 
Leonardt,   10   Cal.   A.   284,   101   P  811. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler. 2  Colo.  442. 

C^nn. — Lamphear  v.  Buckingham. 
33   Conn.   237. 


nated  persons,  members  of  the  family  or  next  of 
kin  of  the  decedent.'*  In  some  instances  the  action 
is  for  the  benefit  of  the  estate  of  the  deoedeut,"  and 
sometimes  it  is  merely  provided  that  the  recovery 
shall  be  distributed  to  the  parties  and  in  the  pro- 
portions provided  by  law  for  the  distribution  of  per- 
sonal estate  left  by  persons  dying  intestate."  Al- 
though it  is  usually  provided  that  the  action  shall  be 
brought  in  the  name  of  the  personal  representative," 
the  executor  or  administrator,  as  such,  has  no  bene- 
ficial interest  in  the  recovery,  but  is  a  mere  statutory 
trustee  for  the  persons  beneficially  entitled  under 
the  statute;  the  recovery  is  not  assets  of  the  es- 
tate." This  is  true  also  where  some 'person  other 
than  the  personal  representative  is  authorized  to 

■  D.  C. — Neubeck  v.  Lynch.  37  Xpp. 
676,  37  LRANS  818;  Miller-Shoema- 
ker Real  Est.  Co.  v.  Sturgeon,  11 
App.  406;  Washington  Asphalt  Blocls. 
etc.,  Co.  v.  Mackey.  16  App.  410. 

■  Ga. — ^Atlanta,  eta.  R.  Co.  v.  Smltb, 
1  Ga.  A.  162.  68  SB  106. 

111. — Perry  v.  Carmlchael,  95  111. 
519  (under  Indiana  statute) ;  Chicago 
V,   Major,   18  111.  S4»,  68  AmD  553. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Hosea,  162  Ind.  412,  63  NB  419;  Stew- 
art V.  Terre  Haute,  etc,  R.  Co.,  103 
Ind.  44,  2  NB  208;  Jefferson vlUe,  etc, 
R.  Co.  V.  Hendricks,  41  Ind.  48;  Jef- 
fersonvlUe  R.  Co.  v.  Swayne,  26  Ind. 
477;  Granclk  v.  Rajcany,  64  Ind.  A. 
274,  101  NB  746;  Pittsburgh,  etc.,  R 
Co.  V.  Reed,  44  Ind.  A.  636,  88  NB 
1080;  Cleveland,  etc..  R.  Co.  v.  Os- 
good. 86  Ind.  A.  34,  7S  NB  285;  DlUler 
V.  Cleveland,  etc.,  R.  Co..  34  Ind.  A 
62,  72  NB  271;  Duzan  v.  Myers,  30 
Ind.  A.  227,  66  NB  1046.  »6  AmSR 
341;  Wabash  R.  Co.  v.  Cregan,  2> 
Ind.  A.   1,    54   NB   767. 

Iowa. — In  re  Williams,  i30  Iowa 
653,  107  NW^  608- In  re  Ctook.  126  Iow» 
158     101   NW  747. 

Kan. — Perry  v.  St  Joseph,  etc,  R. 
Co..  29  Kan.  420;  Kansas  Pac  R.  Co. 
V.   Cutter,  16  Kan.  668. 

Md. — ^Dronenburg  v.  Harris.  108 
Md.  597,  71  A  81  (under  District  of 
Columbia  laws). 

Minn. — Aho  v.  Republic  Iron,  etc.. 
Co.,  104  Minn.  828,  116  NW  6*0;  State 
V.  Dakota.  County  Probate  Ct.,  61 
Minn.   241.   68   NW  468. 

Mo. — Kelly  v.  Union  Pac  R.  Cc. 
141  Mo.  A.  490,  125  SW  818  (fund  not 
assets  of  estate). 

N.  J. — Gottlieb  V.  New  Jersey  St. 
R  Co.,  72  N.  J.  li.  480.  484,  63  A  33> 


[quot  <3yc]. 

N.  Y.— Hamilton  v.  Erie  R.  Oj.,  21» 
N.  Y.  343,  114  NB  3»»,  AnnC:asl918A 
928;  Wooden  v.  Western  New  York, 
etc..  R.  Co..  126  N.  Y.  10,  26  NB  1050. 
22  AmSR  803.  13  LRA  468;  Hegerlch 
V.  Keddle,  99  N.  Y.  258,  1  NB  787,  52 
AraR  26;  Dickins  v.  New  York  (}enL 
R  Co.,  23  N.  Y.  168;  Cunningham  v. 
New  York,  162  App.  Div.  861,  Hi 
NYS  170;  Ctohen  v.  Long  Island  R 
Co.,  154  App.  Div.  603,  139  NYS  887; 
In  re  Snedeker,  96  App.  Div.  149.  88 
NYS  847;  Lee  v.  Van  Voorhis,  78  Hua 
676,  29  NYS  671  [aff  145  N.  Y.  603. 
40  NB  164];  Saftord  v.  Drew.  10  N.  Y. 
Super.  627;  Matter  of  Meng,  96  Misc. 
126,  169  NYS  636;  Matter  of  McDon- 
ald. 61  Misc  318,  101  NYS  275;  Mat- 
ter of  McCuUough,  18  Misc  721,  41 
NYS  968;  Yertore  v.  WIswall.  16 
HowPr  8. 

N.  C. — Hartness  v.  Pharr.  133  N.  C. 
566.  45  SB  901,  98  AmSR  725;  Baker 
V.  Raleigh,  etc.,  R.  Cto..  91  N.  C.  308. 

Oh. — ^Wolf  V.  Lake  Brie,  etc..  R.  Co., 
65  Oh.  St.  517,  45  NB  708,  36  LRA 
812:  Steel  v.  Kurtz,  28  Oh.  St.  191; 
Hall  V.  Craln.  2  Oh.  Dec.  <Reprlnt) 
396,   2  WestLMonth  593. 

Pa.— Kober's  Est..  17  Pa.  Dlst  184 
(under  New  Jersey  statute);  Ea- 
gles' Est.,   21  Pa.  (3q.  299. 

8.  D. — Tobin  v.  Bruce,  162  NW  933. 

Tenn. — Haynes  v.  Walker,  111 
Tetin.  106.  76  SW  902. 


For  lator  oaass,  dorelopments  and  obaDfMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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bring  the  action  for  the  benefit  of  designated  bene- 
'fieiaries.'*  As  the  aotion  is  wholly  statutory,^  where 
the  benefieiaries  are  named,  'the  action  cannot  be 
maintained  by  or  for  the  benefit  of  any  one  not 
within  the  statutory  designation.'  Thus  where  the 
action  is  given  for  the  benefit  of  the  widow  and 
children  or  next  of  ^n,  a  husband  has  no  right  of 
action  for  the  death  of  his  wife.* 


[$69]  2.  Necessity  of' Existence  of  Benefici- 
aries. Ubder  statutes  authorizing  the  action  for  the 
benefit  of  designated  persons,  no  aetion  lies  unless 
at  the  time  of  decedent's  death  there  are  one  or 
more  of  the  designated  beneficiaries  in  existence/ 
although  there  is  so«ie  authority  to  the  effect  that 
the'  aetion  lies  in  every  case  where  the  person  in- 
jured could  have  maintained  an  aetion  for  the  in- 


Bng. — ^Legsott  v.  Oreat  Northern 
R.  Co.,  1  Q.  B.  D.  599;  Bradahaw  v. 
Lancashire,  etc.,  R.  Co.,  L.  R.  10  C.  F. 
189. 

N.  B. — Vanwart  v.  New  Brunswlclt 
R.    Co.,   27   N.  B.   69. 

Ont. — Brown  v.  Grand  Trunk  R. 
Co.,  28  Ont.  L.  354,  4  OntWN  942,  24 
OntWR  256. 

"This  statute,  within  itself,  and 
-without  reference  to  the  powers 
which  an  executor  or  administrator, 
regular  or  temporary,  may  have  un- 
der the  statutes  regulating  the  admin- 
istration of  the  estates  of  deceased 
persons,  prescribes  who  may  insti- 
tute and  maintain  suits  of  this  char- 
acter. It  is  a  special  poorer  conferred 
upon  the  person  who  may  be  execu- 
tor or  administrator,  not  because  the 
matter  pertains  to  the  estate,  but 
because  the  legislature  deemed  the 
persons  who  might  be  executors  or 
admlnlstratora.  more  likely  than  oth- 
ers, to  be  proper  persons  to  maintain 
suits  to  preserve  and  enforce  the 
rights  of  the  beneficiaries  named  in 
the  act  The  power  might  have  been 
given  to  any  officer  of  the  county, 
without  reference  to  whether  they 
had  any  connection  with  the  estate 
of  the  decedent  or  not,  or  might  have 
been  given  to  any  other  person." 
Houston,  etc,  R.  Co.  v.  Hook.  60 
Tex.    403.   407. 

[a]  Xsaaon  fov  mls.^— "In  prose- 
cuting such  action,  the  personal  rep- 
resentative does  not  act  strictly  in 
his  capacity  as  administrator  of  tlie 
estate  of  his  decedent,  because  he  is 
not  proceeding  to  reduce  to  posses- 
sion the  estate  of  his  decedent,  but 
rather  he  is  asserting  a  right  aris- 
ing after  his  death,  and  because  the 
damages  recovered  are  not  subject 
to  the  payment  of  the  debts  or  lia- 
bilities of  the  decedent.  He  acts 
rather  as  an  agent  of  legislative  ap- 
polntment  for  the  effectuation  of  the 
legislative  policy,  and  upon  recovery 
as  a  quasi  trustee  for  those  who 
stand  in  the  relation  of  distributees 
to  the  estate  strictly  so  called.  White 
V.  Ward,  167  Ala.  345,  47  S  166,  18 
1.RANS  668."  Holt  V.  Stollenwerok, 
174   Ala.    213.    216.    56    S  912. 

[b]  "She  'psnimal  MpreaeatatlTe' 
i»  mmfiir  ths  dlatrlbntlag  annt  for 
the  parties  entitled  to  the  fund;  In 
other  words,  a  trustee  for  a  specific 
purpose;  the  damages  go  in  express 
terms  to  indemnify  the  living,  and 
not  the  estate  of  the  dead — as  a 
means  towards  an  end,  and  to  relieve 
the  party  liable  from  the  duty  of  as- 
certaining the  next  of  kin,  the  stat- 
ute designates  how  and  by  whom  suit 
shall  be  brought."  Kober's  Est.,  17 
Pa    Diet.    184,    186. 

99.  Felton  v.  Splrp,  78  Fed.  676, 
24  CCA  321  (under  Tennessee  stat- 
ute); Holder  V.  Nashville,  etc.,  R. 
Co.,  92  Tenn.  141,  20  SW  537,  36 
AnnSR  77;  League  v.  Memphis,  etc., 
R.  Co.,  91  Tenn.  458,  19  SW  430.  See 
also  infra   ti   118,   125. 

1.     See  supra  {  37. 

a.  tr.  8. — Swift  V.  Johnson,  138 
Fed.  867,  71  CCA  619.  1  LRANS  1116. 

Colo.— Hindry  v.  Holt.  24  Colo.  464. 
61  P  1002,  65  AmSR  235,  S9  LRA  351. 

Del.— Kennedy  v.  Delaware  Cotton 
Co.,   20  Del.   477,   58  A  825. 

Ind. — Thornburg  v.  American 
Strawboard  Co.,  141  Ind.  443.  40  NB 
1062.  60  AmSR  334;  Indianapolis,  etc., 
K.  Co.  V.  Keely,  23  Ind.  133;  Citizens' 
St.  R.  Co.  V.  Cooper.  22  Ind.  A.  459. 
B8  NE  1092,  72  AmSR  319. 

La. — Flash  v.  Louisiana  Western  R. 
■Co.,  137  La.  352,  68  S  636.  LRA1916E 
112;    Dellsle   v.    Bourriague,    105    La. 


77,  29  S  781,  54  LRA  420;  Chivers  v. 
Roger,  60  La.  Ann.  57,  23  S  100. 

Mo. — ^Barker  v.  Hannibal,  etc.,  R. 
Co.,  91  Mo.  86,  14  SW  280. 

N.  J. — Grosso  v.  Delaware,  etc,  R. 
Co..  60  N.  J.  L.  317,  13  A  233. 

N.  M. — Romero  v.  Atchison,  etc,  R. 
Co.,  11  N.  M.  679,  72  P  87. 

N.  T. — ^Lucas  v.  New  York  Cent. 
R.  Co.,  21  Barb.  245. 

Pa. — Brooks  v.  Danville,  »6  Pa.  168 
(holding  that. personal  representative 
of  the  person  killed  had  no  cause  of 
action). 

Tenn. — League  v.  Memphis,  etc.,  R. 
Co.,  91  Tenn.  468,  19  SW  430;  East 
Tennessee,  etc.,  R.  Co.  v.  Lilly,  90 
Tenn.  563,  566,  18  SW  243  ("no  rem- 
edy will  be  given  in  favor  of  any 
persons,  except  those  distinctly  con- 
templated as  benefloiaries"). 

W.  Va.— Swope  V.  Keystone  Coal, 
etc,  Co.,  78  W.  Va.  517,  89  SB  284, 
LRA1917A   1128. 

Tex. — Winnt  v.  International,  etc., 
R.  Co.,  74  Tex.  32,  11  SW  907,  5  LRA 
172  (holding  that  the  state  constitu- 
tional provision  [art  16  {  26]  au- 
thorising the  surviving  husband, 
widow,  nelrs  of  his  or  her  body  to 
recover  exemplary  damages  for  death 
by  wrongful  act,  limits  the  right  to 
those  expressly  authorized,  and  such 
action  cannot  be  maintained  by  the 
parents). 

N.  B. — Murray  v.  Miramichi  Pulp, 
etc.,  Co.,  Ltd^  39  N.  B.  44. 

See  also  infra  (  61  et  seq. 

[a]  Bsaaon  tar  xnls^— "The  act 
referred  to  limits,  in  express  terms, 
the  damages  to  be  recovered  to  a 
just  and  fair  compensation  with  re- 
spect to  the  pecuniary  injury  result- 
ing to  the  wife  and  next  of  kin  of 
the  deceased.  If  there  is  neither  wife 
or  next  of  kin,  there  can  be  no  such 
pecuniary  damages  to  be  recovered, 
as  the  act  contemplates."  Lucas  v. 
New  York  Cent.  R.  Co.,  41  Barb. 
(N.   T.)    245.   247. 

3.  U.  S. — Western  Union  Tel.  Co. 
v.  McGIll,  57  Fed.  699.  6  CCA  521,  21 
LRA  818  [overruled  JopUn,  etc..  R. 
Co.  V.  Payne.  194  Fed.  387,  114  CCA 
305,  on  ground  that  husband  is  in- 
cluded as  "next  of  kin"  under  Kansas 
statute]. 

Ga. — Georgia  R.,  etc.,  (3o.  v.  Wynn. 
42  Ga.  331;  Denham  v.  Texas  Co.,  19 
Ga.  A.  662,  91  SB  1070  (right  of  ac- 
tion given  by  the  act  of  1887). 

La. — ^Ellas  V.  New  Iberia,  137  La. 
691,  69  S  141;  Flash  v.  Louisiana, 
etc..  R.  Co..  137  La.  352.  68  S  636. 
LRA1916E  112;  Delisle  v.  Bourriague, 
105  La.  77.  29  S  731,  54  LRA  420: 
Walton  V.  Booth,  34  La.  Ann.  913. 

N.  J. — Gottlieb  V.  North  Jersey, 
etc.,  R.  Co.,  72  N.  J.  L.  480,  63  A  339; 
Grosso  V.  Delaware,  etc,  R.  Co.,  60 
N.   J.   L.    317,   18  A  233. 

Wash. — Johnson  v.  Seattle  Electric 
Co.,   39  Wash.   211,  81  P  705. 

[a]  The  word  "widow"  oasnot  be 
read  "widower."— Western  Union  Tel. 
Co.  V.  McGIll,  57  Fed.  699;  Whittle- 
sey V.  .Seattle.  94  Wash.  645,  163  P 
193,  LRA1917D  1084;  Johnson  v.  Se- 
attle Electric  Co.,  39  Wash.  211,  81 
P  705. 

[b]  In  Tenneasa*,  under  the  pe- 
culiar wording  of  the  statute,  al- 
though the  hu.sband  Is  not  expressly 
named  as  a  beneficiary,  it  is  held  that 
the  husband  takes  jure  mariti  to  the 
exclusion  of  the  next  of  kin,  as  he 
would  have  done  at  common  law  if 
the  action  had  survived  at  common 
law.  Chattanooga,  etc.,  R.  Co.  v. 
Johnson,  97  Tenn.  667.  87  SW  558, 
34  LRA  442  [foil  TrafTord  v.  Adams 
Express  Co.,   8    Lea   96]. 


Knaband  aa  naxt  of  kl>  see  Infra 
t  63. 

4.  U.  S. — Thomas  v.  Chicago,  etc, 
R.  Co.,  202  Fed.  766  (Federal  Em- 
ployers' Liability  Act);  Peers  v.  Ne- 
vada Power,  Light,  etc.,  Co.,  119  Fed. 
400;  Thompson  v.  Chicago,  etc,  R. 
Co.,  104  Fed.  845;  Dueber  v.  Northern 
Pac.  R.  Co.,  100  Fed.  424;  Western 
Union  Tel.  Co.  v.  McGill,  57  Fed.  699, 
6  CCA  621,  21  LRA  818;  Serensen  v. 
Northern  Pac  R.  Co.,  45  Fed.  407; 
Roach  V.  Consolidated  Imperial  Min. 
Co.,   7   Fed.   698,   7   Sawy.    224. 

Aris. — Southern  Pac.  Co.  v.  Wilson, 
10  Ariz.   162,  85  P  401. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Townsend.  41  Ark.  382  (holding, 
however,  that  the  rule  was  otherwise 
under  the  Railroad  Act  of  1876,  under 
which  the  recovery  was  assets  in  the 
hands   of   the  administrator). 

(jal. — Ruia   v.    Santa   Barbara   Gaa, 

ftc,  Co.,  164  Cal.  188,  128  P  330; 
almon  v.  Rathjens,  162  Cal.  290,  92 
P  733;  Kerrigan  V.  Market  St.  R.  Co., 
138  Cal.  606,  71  P  621;  Webster  V, 
Norwegian  Min.  Co.,  137  Cal>  399,  70 
P  276,  92  AmSR  181;  Redfield  v.  Oak- 
land Cons.  St.  R.  Co.,  110  Cal.  277,  42 
P  822,  1063;  Munro  v.  Pacific  Coast 
Dredging,  etc.,  Co..  84  Cal.  515,  24 
P  303,  18  AmSR  248;  Slaughter  v. 
Goldberg,  26  Cal.  A.  318,  147  P  90. 

Colo. — Kansas  Pac.  R.  Co.  v.  Miller, 
2  Colo.  442  (holding,  however,  that 
the  existence  of  any  of  th«  benefi- 
ciaries named  in  the  statute  is  suf- 
flclent  to  give  the  right  of  action). 

Conn. — Andrews  v.  Hartford,  etc., 
R.  Co.,  34  Conn.  67. 

Ida. — Whitley  v.  Spokane,  etc,  R- 
Co.,  23  Ida.  642,  132  P  121  [aff  237 
U.  S.  487.  35  set  665,  6  L.  ed.  1060. 
LRA1915F    1060]. 

111.— Willis  Coal,  etc.,  Co.  v.  Grlzr 
sell,  198  111.  313,  65  NE  74  [rev  100 
111.  A.  480] ;  Foster  v.  St.  Luke's  Hos- 
pital, 191  111.  94.  60  NE  803;  Holton  v. 
Daly,  106  111.  131;  Conant  v.  Griffin, 
48  111.  410;  -Chicago,  etc.,  R.  Co.  v. 
Morris,  26  111.  400;  Chicago,  etc.,  R. 
Co.  v.  Kinnare,  116  111.  A.  132;  Mat- 
toon  Gas  Light,  etc.,  Co.  v.  Dolan, 
105  111.  A.  1;  Chicago  Terminal  Trans- 
fer R.  Co.  V.  Helbreg,  99  111.  A.  563; 
Foley  V.  Suburban  R.  Co.,  98  111.  A. 
108;  Assumption  v.  Campbell,  95  111. 
A.  521;  West  Chicago  St.  R.  Co.  v. 
Mable,  77  111.  A.  176. 

Ind.-r-McDonald  v.  Pittsburgh,  etc., 
R.  Co.,  144  Ind.  459,  43  NE  447,  65 
AmSR  186,  32  LRA  309;  Thornburg 
V.  American  Strawboard  Co.,  141  Ind. 
443,  40  NE  1062,  50  AmSR  334;  Stew- 
art V.  Terre  Haute,  etc..  R.  Co..  108 
Ind.  44,  2  NE  208;  Jefrersonvllle  R. 
Co.  v.  Swayne,  26  Ind.  477;  Indianapo- 
lis, etc.,  R.  Co.  V.  Keely,  23  Ind.  133; 
Smith  V.  Cleveland,  etc.,  R.  Co..  (A.) 
115  NE  603;  Toledo,  etc,  R.  Co.  v. 
Lander.  48  Ind.  A.  56,  95  NE  319; 
Pittsburgh,  etc.,  R.  Co.  v.  Reed,  44 
Ind.  A.  635.  88  NE  1080;  Chicago,  etc., 
R.  Co.  V.  La  Porte.  33  Ind_  A.  691,  71 
NE  166;  State  v.  Walford,  11  Ind.  A. 
392.   39   NE   162. 

Kan. — Martin  v.  Missouri  Pac  R. 
Co.,  58  Kan.  475,  49  P  606;  Perry  v. 
St.  Joseph,  etc.,  R.  Co.,  29  Kan.  420. 

Ky. — Illinois  Cent.  R.  Co.  v.  Doher- 
ty,  153  Ky.  363.  155  SW  1119,  47 
LRANS  31  (Federal  Employers'  Lia- 
bility Act);  Hackett  v.  Louisville, 
etc..  R.  Co..  95  Ky.  236,  24  SW  871, 
15  KyL  612;  CInclnhatl.  etc..  R.  Co. 
V.  Privitt.  92  Ky.  223,  17  SW  484.  13 
KyL  474;  Baker  v.  Louisville,  etc.. 
R.  Co.,  17  SW  191,  13  KyL  465;  Ken- 
tucky Cent.  R.  Co.  v.  Walnwright,  13 
.SW  438;  Louisville,  etc..  R.  Co.  v. 
Merriwether,  12  SW  935;  Koenlng  v. 
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jttiy  if  death  had  not  ensued.*  Under  other  statutes 
the  recovery  is  for  the  benefit  of  deeedent's  estate,, 
either  in  all  cases,  or  in  default  of  designated  bene- 
ficiaries giveni  a  prior  right,*  and  under  such  statutes 
the  action  will  lie  although  decedent  left  neither 
widow,  widower,  child,  nori  neat  of  kin,'  nor  ^  even 
creditors.'  Where  an  existing  beneficiary  is  neces- 
sary, such  beneficiary  must  be  in  existence  at  the 
time  the  action  ial}rought.° 

[(  60]    3.    Dependency   of   Benefidary.io     The 
right  to  maintain  the  action  by  or  for  the  benefit  of 

c.  L.  201. 


the  designated  beneficiaries  is  not  ^ionditioned  upon 
the  dependency  of  such  beneficiary  upon  the  de- 
cedent for  support/'  unless  the  statute  so  provides, 
although  of  course  loss  or  damage  must  be  shown.'' 
Under  particular  statutes,  however,  a  right  of  ac- 
tion is  given  to  designated  beneficiaries  only  in 
cases  where  they  were  dependent  upon  the  de- 
ceased.'* In  such  cases  dependency  is  an-  essential 
etement  of  the  cause  of  action,'*  and  such  depend- 
ency must  be  actual,  amounting  to  a  necessitous  want 
on  the  part  of  the  beneficiary  and  a  recognition  of 


Covington,  12  SW  128.  11  KyL  251; 
Jordan  v.  Cincinnati,  etc.,  R.  Co.,  89 
Ky.  40,  11  SW  1013,  11  KyL  204;  Hen- 
derson V.  Kentucky  Cent.  R.  Co.,  86 
Ky.  389.  6  SW  875,  9  KyL  625;  Fitta 
V.  Johnson,  11  KyL.  676. 

Me. — Hammond  v.  Lewlston,  etc., 
R.  Co.,  106  Me.  209,  76  A  672.  30 
LRANS  78;  State  v.  Grand  Trunk  R. 
Co.,  60  Me.  145. 

Mass. — Hartley  v.  Boston,  etc.,  St. 
R.  Co.,  198  Mass.  163,  83  NE  1093; 
OuUghan  v.  Butler,  189  Mass.  287, 
75  NE  726;  Smith  v.  Thomson  Hous- 
ton Electric  Co.,  188  Mass.  371,  74  NE 
664;  Com.  v.  Boston,  etc.,  R.  Co.,  121 
Mass.    36. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co.,  176  Mich.  413,  142  NW  832; 
Walker  v.  Lake  Shore,  etc.,  R.  Co., 
104  Mich.  606,  62  NW  1032. 

Minn. — ^Vander  Wegen  v.  Great 
Northern  R.  Co.,  114  Minn.  118,  130 
NW  70;'Schwarz  v.  Judd,  28  Minn. 
371.  10  NW  208.  - 

Mo.— Kirk  V.  Wabash  R.  Co.,  266 
Mo.  341,  177  SW  5M:  Glbbs  v.  Han- 
nibal, 82  Mo.  143  (death  In  common 
disaster);  Troll  v.  Laclede  Gas  Light 
Co.,    182    Mo.   A.    600,    169    SW    337. 

Mont. — Melzner  v.  Northern  Pac.  R. 
Co.,  46  Mont.  277,  127  P  1002. 

Nebr. — Chicago,  etc..  R.  Co.  v.  Oys- 
ter, 58  N^r.  1,  78  NW  369;  Burling- 
ton, etc..  R.  Co.  v.  Crockett,  17  Nebr. 
670,  24  NW  219;  Warren  v.  Englehart, 
18  Nebr.  283,  13  NW  401. 

N.  J. — Zlpple  V.  Sandford,  etc.,  Co., 
(Sup.)  58  A  176;  Haggerty  v.  New 
Jersey  Cent.  R.  Co.,  31  N.  J.  L.  349. 

N.  Y. — ^Kenney  v.  New  York  Cent., 
etc.,  R.  Co.,  49  Hun  535,  29  NYS  612; 
Lucas  v.  New  York  Cent.  R.  Co.,  21 
Barb.  245;  Boyle  v.  Southern  R.  Co., 
36  Misc.  289,  73  NTS  465;  Safford  v. 
Drew,  10  N.  Y.  Super.  627.  But  aee 
McMahon  v.  New  York,  33  N.  Y. 
642,  647  (where  It  Is  said:  "To  en- 
title the  plaintiff  to  recover,  under 
the  statute.  It  Is  not  Indispensable, 
that  the  deceased  -should  leave  him 
surviving  'a  widow  and  next  of 
kin"');  Tllley  v.  Hudson  River  R. 
Co.,  24  N.  Y.  471,  474  (where  It  Is 
said:  "It  Is  well  settled,  that  the 
survivorship  of  a  wife  Is  not  essen- 
tial to  the  maintenance  of  the.,  ac- 
tion"). See  also  Quin  v.  Moore,  16 
N.  Y.  432;  Oldfleld  v.  New  York,  etc., 
R.  Co.,  14  N.  Y.  310  (both  of  which 
are  relied  upon  in  the  last  two  cases 
cited,  but  which  do  not  support  the 
proposition,  as  In  each  Instance  there 
was  surviving  next  of 'kin,  the  point 
of  the  decision  being  that  there  need 
not  be  a  legal  right  to  support  from 
deceased  as  a  basis  of  the  action). 

Oh. — Harris  v.  Rail,  etc..  Coal  Mln. 
Co.,  87  Oh.  St.  450,  101  NE  923;  John- 
ston V.  Cleveland,  etc.,  R.  Co.,  7  Oh. 
St.  336,  70  AmD  75;  Dunhene  v.  Ohio 
L.  Ins.,  etc.,  Co.,  1  Disn.  257,  12  Oh. 
Dec.  (Reprint)  608;  Halloran  v.  Cleve- 
land, etc.,  R.  Co.,  4  Oh.  Dec.  (Re- 
print) 14,  1  ClevLRep  11;  Hall  v. 
Crain.  2  Oh.  Dec.  (Reprint)  396,  3 
WeatLMonth  593. 

Or. — Hawkins  v.  Anderson,  84  Or. 
94,  164  P  566  (under  the  Employers' 
Liability  Act). 

S.  C. — Kitchen  v.  Southern  R.  Co., 
68  S.  C.  554,  48  &E  4,  1  AnnCas  747; 
Nohrden  v.  North  Eastern  R.  Co.,  64 
S.  C.  492,  32  SB  524;  Lilly  V.  Char- 
lotte, etc..  R.  Co.,  32  S.  C.  142,  10 
SB  932;   Conlln  v.   Charleston,   49   S. 


S.  D. — Lints  V.  Holy  Terror  Mln. 
Co.,  13  S.  D.  489,  83  NW  570. 

Tenn. — Tennessee  Cent.  R.  Co.  v. 
Brown,  125  Tenn.  351,^143  SW  1129; 
Southern  R.  Co.  v.  Maxwell,  113  Tenn. 
464,  82  SW  1137:  Louisville,  etc.,  R. 
Co.  v.  Pitt,  91  Tenn.  86,  18  SW  118; 
East  Tennessee,  etc.,  R.  Co.  v.  Lilly, 
90   Tenn.    563,    18   SW    243. 

Vt. — Geroux  v.  Graves,  62  Vt.  280, 
19  A  987;  Westcott  v.  Central  Ver- 
mont R.    Co..    61    Vt    488,    17   A    746. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Gettle,  3  W.  Va.  376. 

Wis. — Hubbard  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  180,  80  NW  454,  76 
AmSR  865;  Brown  v.  Chicago,  etc., 
R.  Co.,  102  Wis.  187,  77  NW  748,  78 
NW  771,  44  LRA  679;  Topping  v. 
St.  Lawrence,  86  Wis.  526,  67  NW 
366. 

N.  B. — Murray  v.  Miramichl  Pulp, 
etc.,  Co.,  Ltd.,  39  N.  B.  44. 

5.  Quin  v.  Moore,  15  N.  Y.  432; 
Oldfleld  V.  New  York,  etc.,  R.  Co.,  14 
N.  Y.  310;  Keller  v.  New  York  Cent. 
R.  Co.,  2  Abb.  Dec.  (N.  Y.)  480,  24 
HowPr  172;  Muhl  v.  Michigan  South- 
ern R.  Co.,  10  Oh.  St.  272. 

6.  See  statutory  provisions;  and 
Thomas  v.,  Maysville  Gas  Co.,.  112 
Ky.  669,  875,  66  SW  398,  23  Kyl^ 
1879  (where  it  Is  said:  "The  plain 
purpose  of  these  provisions  was  to 
allow  a  recovery  in  all  cases  by  the 
personal  representative"). 

7.  V.  S. — Jennings  v.  Alaska 
Treadwell  Gold  Mln.  Co.,  170  Fed. 
146,  95  CCA  388;  Roach  v.  Imperial 
Mln.   Co.,   7   Fed.   698,   7  Sawy.   224. 

Ala. — James  v.  Richmond,  etc.,  R. 
Co.,   92  Ala.   231,  9   S   336. 

Arix. — Southern  Pac.  Co.  v.  Wilson, 
10  Ariz.  162,  86  P  401. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Townsend,  41  Ark.  382  (under  the 
Railroad  Act  of  1875). 

Fla. — Louisville,  etc.,  R.  Co.  v. 
Jones,  45  Fla.  407,  34  S  246. 

Ky. — Lexington,  etc.,  Mln.  Co.  v. 
Huffman,  32  SW  611,  17  KyL  775; 
Glvens  v.  Kentucky  Cent.  R.  Co.,  89 
Ky.  281,  12  SW  267,  11  KyL  462. 

N.  C— Neill  V.  Wilson,  146  N.  C. 
242,  69  SB,  674;  Warner  v.  Western 
North  Carolina  R.  Co.,  94  N.  C.  260. 

Oh. — Johnston  v.  Cleveland,  etc.,  R. 
Co.,   7  Oh.   St.   336,   70  AmD  75. 

Or. — Hawkins  v.  Anderson.  84  Or. 
94,  164  P  556;  Perham  v.  Portland 
■Gen.  Electric  Co.,  S3  Or.  451,  53  P  14, 
72  AmSR  730,  40  LRA  799. 

Va. — Colonial  Coal,  etc..  Co.  v. 
Gass,  114  Va.  24,  75  SB  776;  Baltl- 
jnore,  *tc.  R.  Co.  v.  Wlghtman,  29 
Gratt.  (70  Va.)  431,  26  AmR  384 
[rev  on  other  grounds  104  U.  8.  6, 
26  L.  ed.  643J. 

Wash. — Hedrlck  v.  Ilwaco  R.,  etc., 
Co.,  4  Wash.  400,  30  P  714. 

W.  Va. — Madden  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  610,  57  AmR 
695. 

[a]  Zb  Worth  OaioUiw  it  Is  pro- 
vided that  the  amount  recovered  by 
the  personal  representatives  shall  not 
be  applied  as  assets,  in  payment  of 
debts  and  legacies,  but  shall  be  dis- 
posed of  as  provided  by  statute  for 
the  distribution  of  personal  property 
in  cases  of  intestacy.  Under  this 
statute,  the  existence  of  next  of  kin 
is  unnecessary,  and  if  none,  the  re- 
covery goes  to  the  university.  War- 
ner V.  western  North  Carolina  R.  <3o.. 


94  N.  C.'260. 

8.  Perham  v.  Portland  Gen.  ESec- 
tric  Co.,  33  Or.  461,  53  P  14,  24,  Ti. 
AmSR  730,  40  LRA  799. 

0.  Harvey  v.  Baltimore,  etc.,  R. 
Co.,  70  Md.  319,  17  A  88;  Westcott 
V.  Central  Vermont  R.  Co.,  61  Vt  4J8, 
17  A  745;  Wiltse  v.  Tllden,  77  Wis. 
152,  46  NW  234;  Woodward  v.  Chi- 
cago, etc.,    R.   Co.,   23   Wis.    400. 

Abatement  or  BiirvivBl  on  dastk  of 
baaaflolarjr  see  Infra  i  78. 

10.  Dapendanojr  nader  wur^aua's 
oompanaatioa  aote  see  Workmen's 
Compensation  Acts  iS   49-52. 

11.  U.  S. — Moffett  V.  Baltimore, 
etc.,  R.  Co.,  220  Fed.  39,  135  CCA  607. 

N.  C. — Dooley  v.  Seaboard  Air  Line 
R.  Co.,  163  N.  C.  454,  79  SB  970,  LRA 
1916E  186  (Federal  Enwloyers'  Lia- 
bility Act). 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,   140  P  84. 

S.  C— -Hull  V.  Seaboard  Air  Line  R- 
Co.,  76  S.  C.  278,  57  SE  28,  10  LRANS 
1213;  Barksdale  v.  Seaboard  Air  Line 
R.  Co.,  76  S.  C.  183,  56  SE  906. 

Tex. — ^Phnhandle,  etc.,  R.  Co.  v. 
Tlsdale,    (Civ.  A.)    199  SW  347. 

Va. — Colonial  Coal,  etc,  <3o.  v. 
Gass,  114  Va.  24,  75  SE  776. 

lay  ZUiutia.tloa. — ^That  a  daugh- 
ter of  deceased  was  a  school-teacher 
and  capable  of  supporting  herself 
does  not  bar  her  right  to  recover  for 
her  father's  death  If  she  suffered  pe- 
cuniary loss  by  reason  thereof.  Pan- 
handle, etc.,  R.  Co.  V.  Tisdale,  (Tei. 
Civ.  A.)  199  SW  347. 

[b]  ViiAer  the  Oraron  Binployen' 
UaMllty  Aet  the  basis  of  recovery 
for  causing  death  is  not  the  depend- 
ency of  plaintiff  on  decedent  nor  the 
pecuniary  loss  by  plaintiff,  but  the 
existence  of  the  relation  to  decedent 
required  by  the  act.  McClaugherty 
V.  Rogue  River  Electric  Co.,  (Or.)  HO 
P  64. 

IS.     See  supra   S  67. 

13.  See  statutory  provisions. 

14.  U.    S. — ^Balaklala    Cons.    Cop- 

Ser  Co.  V.  Reardon,  220  Fed.  584,  136 
CA  186;  Trammel  v.  Southern  R. 
Co.,  182  Fed.  789,  106  CCA  221  (un- 
der Georgia  statute). 

Fla. — LouisviUc,  etc,  R.  Co.  v. 
Jones,  45  Fla.  407,  34  S  246;  Duval 
V.  Hunt,  34  Fla.  85, '15  S  876  (sisters 
making  substantial  earnings  held  not 
dependent). 

Ga. — Savannah  Electric  <3o.  v.  Bell, 
124  Ga.  663,  63  SB  663;  Central  of 
Georgia  R.  Cc  v.  Henson,  131  Ga. 
462,  49  SB  278;  Georgia  R.,  etc.,  Co. 
V.  Splnks,  111  Ga.  571,  36  SE  855; 
Middle  Georgia,  etc.,  R.  Co.  v.  Bar- 
nett  104  Ga.  582,  30  SE  771;  Smith 
V.  Hatcher,  102  Obl.  158,  29  SE  162: 
Atlantic,  etc.,  R.  Co.  v.  Gravitt  >» 
Ga.  396,  20  SE  550,  44  AmSR  146,  26 
LRA  553:  Augusta,  etc.,  R.  Co.  v. 
Glover,  92  Ga.  132,  18  SE  406;  Rich- 
mond, etc.,  R.  Co.  V.  Johnston,  89  Ga. 
660,  15  SE  908:  Daniels  v.  Savannah, 
etc,  R.  Co.,  88  Ga.  236,  12  SE  365; 
Clay  V.  Central  R.,  etc.,  Co.,  84  Ga. 
345,  10  SE  987;  Western  Union  Tel. 
Co.  V.  Harris,  6  Ga./A.  260.  64  SB 
1123. 

111.— Willis  Coal,  etc,  Co.  v.  Gri»- 
zell,  198  III.  S13,  66  NiS  74  [rev  100 
111.  A.  4801. 

Mass. — Hartley  v.  Boston,  etc.,  St. 
R.  Co.,  198  Mass.  163.  83  NE  1093: 
Morena  v.  Winston,  194  Mass.  378. 
80     NE     473      (dependency     shown): 


9or  later  OMMs,  davaloymaata  and  ehaagws  in  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  necessity  on  the  part  of  the  decedent;^'  an  ac- 
tual dependence  coupled  with  a  reasonable  expecta- 
tion of  support  or  with  some  reasonable  claim  to 
support  from  decedent.^*  The  mere  fact  that  de- 
ceased  occasionally  contributed  to  the  support  of  the 
beneficiary,  in  an  irregular  way,  is  not  sufficient  to 


support  the  action.*^  But  it  is  not  necessary  that 
the  beneficiary  be  wholly  dependent.^^  Dependfncy 
is  to  be  determined  with  regard  to  the  station  in 
life  of  the  parties.^"  It  does  not  depend  An  blood 
kinship,  or  strict  legal  right  to  support ;  the  fact  of 
dependency  is  sufBcient.'*'     But  particular  statutes 


Houlihan  v.  Connecticut  River  R.  Co., ' 
1S4  Maaa.  6BG,  42  NE  108  (evidence 
sufBclent  to  show  dependency  of 
daughter) ;  Hodnett  v.  Boaton,  etc.,  R. 
Co.,  15«  Mass.  86,  30  NB  224  (half- 
sister  held  not  dependent) ;  Daly  v. 
New  Jersey  Steel,  etc.,  Co.,  ISS  Mass. 
1,  29  HE  607  (evidence  held  to  show 
dependency  of  Invalid  sister). 

Porto  Rico. — Vargas  v.  American 
R.  Co.,  1  Porto  Rico  Fed.  292;  Bosa- 
kowski  V.  American  R.  Co.,  1  Porto 
Rico  Fed.  277  (both  under  the  Em- 
ployers' Liability  Act  of  Forto  Rico). 

R.  I. — Daay  v.  Apponaug  <^.>  36 
R.  I.  81,  89  A  160  (Workmen's  Com- 
pensation Act). 

Wash. — Kanton  v.  Kelly,  65  Wash. 
614.  118  P  890,  121  P  833  (dependence 
of  parents  necessary  by  statute,  and 
facts  held  not  to  show  dependency 
in  spite  of  contributions);  Bortle  v. 
Northern  Pac.  R.  Co.,  60  Wash.  5S2, 
111   P  788,  AnnCa8l912R  731. 

Wis. — Wisconsin  Drain.  Co.  v.  In- 
dustrial Commn..  161  Wis.  42,  152 
NW  460  (Workmen's  Compensation 
Act). 

B.  C — Varesick  v.  British  Colum-' 
bla  Copper  Co.,  Ltd.,  12  B.  C.  286 
(Workmen's  Compensation  Act). 

[a]  In  aaorfia  (1)  under  Civ. 
.Code  i  3828,  It  is  necessary  that  the 
parent  not  only  be  dependent  on  the 
child,  but  that  the  child  shall  also 
be  actually  contributing  to  the  par- 
ent's support.  Middle  Georgia,  etc., 
R.  Co.  V.  Barnett,  104  Ca.  582,  30  SE 
771;  (31ay  v.  Central  R.,  etc.,  Co..  84 
Ga.   345,  10  SE  967;  Central  of  Qeor- 

fia  R.  Co.  V.  Swann,  19  Ga.  A.  691, 
1  SE  106&.  (2)  Hence  a  parent  can- 
not recover  for  the  death  of  a  son 
killed  while  confined  as  a  convict  in 
the  penitentiary  and  not  contribut- 
ing to  the  parent's  support.  Spilth 
V.  Hatcher,  102  Ga.  158,  29  SE  162. 
(3)  But  a  wife's  right  to  recover  for 
the  death  of  her  husband  is  not  con- 
ditioned on  the  fact  of  contribution 
by  him  to  her  support  Boswell  v. 
Barnhart.  96  Ga.  521,  23  SE  414 
(death  of  husband  while  imprisoned 
In  the  chain  gang).  (4)  A  common- 
law  action  for  loss  of  a  minor  child's 
services  lies  without  regard  to  pres- 
ent contribution  to  parents'  support. 
Amos  V.  Atlanta  R.  Co.,  104  Ga.  809, 
31  SE  42  (son  m  chain  gang). 

16.  Southern  R.  Co.  v.  Vessell,  192 
Ala.  440,  68  S  336,  'AnnCasl917D  892; 
Lioutsville,  etc.,  R.  Co.  v.  Jones,  45 
Fla.  407,  34  S  246;  Duval  v.  Hunt,  84 
Fla.  85,  15  a  876;  Muzlk  v.  Erie  R. 
Co.,  85  N.  J.  L.  129,  89  A  248  [afT 
86  N.  J.  L,  696,  92  A  1087]  (under 
Workmen's  Compensation  Act);  Bor- 
tle V.  Northern  Pac.  R.  Co.,  60  Wash. 
562.   Ill  P  788,  AnnCasl912B  7-31. 

[a]  Wlutt  oonatttntM  depeadenoy. 
—CI)  '/There  must  b^  a  substantial 
need  on  on^  side  and  a  substantial 
.  .  .  recognition  of  that  need  on  the 
other  side,  to  make  out  a  depend- 
ency within  the  meaning  of  this  stat- 
ute." Bortle  V.  -Northern  Pac.  R.  Co., 
60  Wash.  552,  554.  Ill  P  789.  AnnCas 
1912B  732  [quot  Southern  R.  Co.  v. 
Vessell.  192  Ala.  440,  444].  (2)  "De- 
pendence Is  'the  state  of  relying  upon 
something  or  some  one,  as  for  any- 
thing necessary  or  desirable.'  [New 
Standard  Dictionary].  It  has  in  it 
also  something  of  the  idea  of  con- 
tinuity of  reliance  so  to  speak.  The 
term  'dependent'  In  the  statute  is 
somewhat  similar  in  meaning  to  the 
term  used  in  the  charter  of  associa- 
tions which  provide  JTor  the  payment 
of  benefits  to  persons  dependent  upon 
deceased  members.  'A  dependent,  as 
the  term  is  used  in  reference  to 
these  benevolent  associations,  is  one 
who  is  sustained  by  another,  or  re- 
lies for  support  upon  the  aid  of  an- 


other.' .  .  .  [Alexander  t.  Parker, 
144  111.  S56,  S3  NE  183,  19  LRA 
187].  A  person  is  dependent  ui>on 
another  when  he  has  the  moral 
right  to  rely  and  does  rely  upon  such 
other  for  support  either  in  whole  or 
In  part.  [Murphy  v.  Nowak.  223  111. 
301.  807,  7»  NB  112,  7  L.RANS  398]." 
Smith  V.  Pryor,  196  Mo.  A.  259,  264, 
190  SW  69.  (8)  "The  word  'de- 
pendent,' as  used  in  insurance  poli- 
cies and  statutes,  as  well  as  in  stat- 
utes providing  for  a  right  or  sur- 
vival of  action  in  case  of  the  death 
of  an  employee,  has  been  differently 
defined  and  applied  by  different 
courts;  some  holding  that,  in  order 
to  come  within  the  statute,  the  bene- 
ficiary must  have  been  solely  depend- 
ent upon  the  deceased  for  support; 
others,^  not  solely  but  substantially 
or  materially  so;  a  few  holding  that 
it  includes  those  to  whom  the  de- 
ceased made  contributions  and  who 
were  partially  dependent  upon  him; 
and  others  seem  to  hold  that  In  order 
for  one  to  have  been  a  dependent  the 
deceased  must  have  been  under  a  le- 
gal, rather  than  a  moral,  obligation 
to  help  and  support  him."  Southern 
R.  Co.  V.  Vessell,  192  Ala.  440,  443, 
68  S  336,  AnnCasl917D  892.  (4)  "His 
necessity  must  not  be  judged  from 
his  unsuccessful  effort  to  make  a 
larger  income,  but  from  his  physical 
ability  to  make  the  effort.".  Bortle 
V.  Northern  Pac.  R.  Co.,  60  Wash.  552, 
555,  111  P  788,  AnnCasl912B  731. 
(5)  "On  the  question  of  dependency, 
the  only  evidence  was  the  testimony 
of  the  plaintiff  herself,  that  she  was 
his  half-sister,  and  had  two  children; 
that  he  used  to  come  in  and  see  her 
and  sometimes  gave  her  money;  that 
he  sent  her  money  every  other  week 
or  so  to  pay  her  rent;  and  that  she 
had  no  means  of  support  but  her 
earnings,  and  since  his  death  had  had 
to  support  herself.  There  was  noth- 
ing to  show  what  her  earnings  or  her 
expenses  of  living  were,  or  that  she 
was  in  fact  dependent  upon  his  wages 
for  support."  Hodnett  v.  Boston, 
etc.,  R.  Co.,  156  Mass.  86.  87,  30  NE 
224.  (6)  Proof  that  prior  and  up 
to  the  time  of  his  death  decedent 
gave  his  earnings  to  his  father  and 
that  the  father  had  no  other  Income 
or  means  of  support  Justified  a  find- 
ing that  the  father  was  an  actual  de- 
pendent on  decedent.  Reardon  v. 
Philadelphia,  etc.,  R.  Co.,  86  N.  J.  L; 
90,  88  A  970  (under  Workmen's  Com- 
pensation Act). 

16.  Louisville,  etc.,  R.  Co.  v. 
Jones,  45  Fla.  407,  34  S  246;  Duval 
V.  Hunt.  34  Fla.  85,  16  S  876  [quot 
Southern  R.  Co.  v.  Vessell,  192  Ala. 
440,  445,  68  8  336.  AnnCasl917D  892]. 

Reasonable  ezpectatlOB  of  bensllts 
see  supra  {  57  text  and' note  87. 

17.  Southern  R.  Co.  v.  Vessell. 
192  Ala.  440,  68  S  336,  AnnCasl917D 
892;  Davis  v.  Cincinnati,  etc.,  R.  Co., 
172  Ky.  66,  188  SW  1061;  Smith  v. 
Pryor,  196  Mo.  A.  259,  190  SW  69; 
Bortle  v.  Northern  Pac.  R.  Co.,  60 
Wash.  552.  Ill  P  788,  AnnCasl912B 
731;   and  cases  supra  note   15. 

IS.  Ala. — Southern  R.  Co.  v.  Ves- 
sell, 192  Ala.  440,  68  S  336,  AnnCas 
1917D  892. 

Fla. — Louisville,  etc.,  R.  Co.  v. 
Jones.  60  Fla.  225.  39  S  485. 

Ga. — Savannah  Electric  Co.  v.  Bell. 
124  Ga.  663,  53  SE  109;  Middle  Geor- 
gia, etc.,  R.  Co.  V.  Barnett,  104  Ga. 
582,  30  SE  771;  Atlanta,  etc.,  R.  Co. 
V.  Gravltt,  93  Oa.  369,  20  SB  650,  44 
AmSR  145,  26  LRA  553;  Augusta  R. 
Co.  V.  Clover,  92  Ga.  132,  18  SE  406; 
Daniels  v.  Savannah,  etc.,  R.  Co.,  86 
Ga.  236,  237,  12  SE  365;  Clay  v.  Cen- 
tral R.,  etc..  Co..  84. Ga.  345,  10  SE 
967;    Central    of    Georgia    R.    Co.    T, 


Swann,  19  Oa.  A.  691,  91  SE  1068; 
Thomasvtlle  v.  Jones,  17  Ga.  A.  625, 
-87  SE  923;  Georgia  R.,  etc.,  Co.  v. 
Bailey,  9  Ga.  A.  1^6,  70  SE  607;  Sea- 
board Air-Line  R.  Ca  v.  Witt,  4  Ga. 
A.  149.  60  SE  1012. 

111.— Willis  Coal,  etc.,  Co.  v.  Ori«- 
>ell,   198  111.  313,  6S  NB  74, 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Lutx,   (A.)  116  NE  429. 

Mass. — Bartley  v.  Boston,  etc.,  St. 
R.  Co.,  198  Mass.  163,  83  NE  1093; 
Mehan  v.  Lowell  Electric  Light  Corp., 
192  Mass.  53,  78  NE  385;  Mulhall  v. 
Fallon,  176  Mass.  266,  57  NE  886,  79 
AmSR  309,  54  LRA  934. 

N.  J. — Musik  V.  Erie  R.  Co.,  86 
N.  J.  L.  129,  89  A  248  [aff  86  N.  J.  L. 
695,  92  A  1087]  (Workmen's  Compen- 
sation Act). 

Tex. — Panhandle,  etc..  R.  Co.  v.  Tis- 
dale,  (Civ.  A.)  199  SW  347;  San  An- 
tonio, etc.,  R.  Co.  V.  Blair,  (Civ.  A.) 
184  SW  666;  Houston,  etc.,  R.  Co.  v. 
Gant.    (Civ.  A.)    175  SW  745. 

Wis. — Wisconsin  Drain.  Co.  v.  In- 
dustrial Commn.,  161  Wis.  42,  152  NW 
460    (Workmen's   Compensation  Act). 

Can. — Lamontagne  v.  Quebec  R.. 
etc.,  Co.,  50  Can.  S.  C.  423  [allowing 
app   23  Que.  K.  B.   212]. 

"The  word  'dependent'  means 
wholly  or  in  part  dependent  ma- 
terially upon  sueh  child  for  sup- 
port." Daniels  v.  Savannah,  etc.,  R. 
Co., 'supra. 

[a]  ZUustTatlon. — Where  a  boy 
eleven  years  old,  whose  labor  was 
worth  six  dollars  per  month  and  who 
resided  with  his  parents,  worked  for 
his  father  on  a  farm  and  rendered 
services  for  his  mother  about  the 
house,  the  mother  could  sue  for  his 
wrongful  death  although  she  also  de-  / 
pended  upon  her  husband  for  sup- 
port. Atlanta,  etc..  R.  Co.  v.  Gravltt, 
93  Ga.  869.  20  SB  660.  44  AmSR  146. 
26   LRA   653. 

19.  Daiy  v,  Apponaug  Cq.,  36  R.  I. 
81,  89  A  160  (under  Workmen's  Com- 
pensation Act). 

[a]  "The  test  of  dependexuqr  is 
not  whether  the  petitioner,  by  reduc- 
ing his  expenses  below  a  standard 
suitable  to  his  condition  in  life,  could 
secure  a  subsistence  for  his  family 
without  the  contributions  of  the  de- 
ceased son,  but  whether  such  con- 
tributions were  needed  to  provide  the 
family  with  the  ordinary  necessaries 
of  life  suitable  for  persons  in  their 
class  and  position.  Boyd  Workmen's 
Compensation.  Sec.  234;  Main  Col- 
liery Ck>.  v.  Daviea,  [1900]  A.  C.  358; 
Howells  V.  Vivian,  85  L.  T.  Rep.  N.  8. 
629.  The  petitioner  is  not  bound  to 
deprive  himself  of  the  ordinary- 
necessaries  of  life  to  which  he  has 
been  accustomed  In  order  to  absolve 
the  respondent  from  the  payment  of 
damages  nor  can  he  on  the  other 
hand  demand  money  from  the  em- 
ployer for  the  purpose  of  adding  to 
his  savings  or  investments.  The  ex- 
pression 'dependent'  must  be  held  to 
mean  dependent  for  the  ordinary 
necessaries  of  life  for  a  -  person  of 
his  class  and  position,  and  does  not 
cover  the  reception  of  benefits  which 
might  be  devoted  to  the  establish- 
ment or  Increase  of  some  fund  which 
he  might  desire  to  lay  aside. "  Sim- 
mons V.  White,  [1899]  1  Q  B.  1005." 
Dazy  V.  Apponaug  Co.,  36  R.  I.  81, 
85.  89  A  160. 

SO.  Louisville,  etc.,  R.  Co.  v. 
Jones,  45  Fla.  407,  34  S  246;  Willis 
Coal,  etc.,  Ca  v.  Grlizell,  198  111. 
313,  65  NE  74;  Daly  v.  New  Jersey 
Steel,  etc..  (>>.,  155  Mass.  1,  29  NB 
507.  .  See  also  supra  t,57  text  and 
note  87. 

"We  think  that  when  the  suit  is 
brought  by  a  person  who  bases  his 
right  to  recover  upon  the  fact  that 
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have  been  construed  to  reqnire  legal  dependenoy.*^ 
The  Fedftral  EmployBia'  Liability  Act  ilitutrates 
both  branches  of  the  rule.  T^e  right  is  given  in  the 
first  instance  for  the  benefit  of  the  surviving  widow 
or  hnsband  and  children  of  the  employee,  and  if 
none,  then  of  ^uch  employee 's  parents.'?  This  right 
is  given  unconditionally,  and  accordingly  an  action 
may  be  maintained  for  the  benefit  of  such  persons 
without  any  showing  of  dependency,*^  although  there 
can  be  no  recovery  in  behalf  of  any  beneficiary  in 
the  absence  of  pecuniary  damage  to  such  benefici- 
ary.'*   But  in  default  of  the  existence  of  a  surviv- 


ing widow,  hnsband,  «hild,  or  parent,  the  r%lrt  i» 
given  for  the  beneflt  of  the  Isext  of  kin  depoident 
upon  such  emplt^ee,*'  and  aeeordiqg^y  an  aetion  can 
be  maintained  undo:  the  statate  for  the  benefit  of 
the  next  of  kin  (mly  in  the  evsnt  that  tb«y  were 
dependent  on  sneh  emrpkiyee,  and  only  sieh  depend- 
ents can  participate  in  the  recovery.^  Total  or  ab- 
solute dependoiey  is  not  reqnired." 

[$  61]  4.  StatatoJT  Deiignations-^a.  la  Gen- 
•nd.  The  several  statutes  vary  greatly  n  the  desig- 
nation of  the  beneflc^me8.  ,  Many  of  them  pr^ridfr 
that  the  aetion  shall  be  for  the  benefit  of  the  widow 


he  Is  dependent  upon  the  deceased 
for  support, ,  then  he  must  show,  re- 
gardless of  any  ties  of  relationship 
or  strict  legal  right  to  such  support, 
that  he  or  she  was  either  from  the 
disability  of  age,  or  non-age,  physical 
or  mental  Incapacity,  coupled  with 
the  lack  of  property  means,  depend- 
ent In  fact  upon  the  deceased  for  a 
supilort.  There  must  be,  when  adults 
claim  such  dependence,  an  actual  In- 
ability to  support  themselves,  and  an 
actual  dependence  upon  some  one 
else  for  support,  coupled  with  a  rea- 
sonable expectation  of  support,  or 
with  some  reasonable  claim  to  sup- 
port from  deceased."  Duyal  v.  Hunt, 
34  Fla.  85,  100,  15  S  876  [quot  South- 
em  R.  Co.  V.  Vessell,  192  Ala.  440, 
446,  68  S   336,   AnnCasl917D  892], 

[a']  Question  of  faot^— Depend- 
ency Is  a  question  of  fact,  and  not 
of  law.  Daly  v.  New  Jersey  Steel, 
etc.,  Co.,  155  Mass.   1,  29  NB  SOT. 

ai.  Good  V.  Towns,  66  Vt.  410,  48 
AmR  T99  (statute  authorizing  action 
for  death  from  intoxlcatinir  liquors 
illegally  supplied). 

aa.     35  St.  at  V.  66  e  148. 

as.  U.  S.— Motrett  V.  Baltimore, 
etc.,  R.  Co.,  220  Fed.  39,  135  CCA  607; 
Garrett  v.  Iioulsville.  etc.,  R.  Co.,  197 
Fed.  716,  117  CCA  109  [aff  235  U.  S. 
808,  36  set  32,  59  L.  ed.  242]. 

Iowa. — McCoullough  v.  Chicago, 
etc..  R.  Co.,  180  Iowa  634,  142  NW  67, 
47    LRANS    23. 

Mo. — Smith  V.  Pryor,  196  Mo.  A. 
269,  190  SW  69. 

N.  C. — Dooley  v.  Seaboard  Air 
Line  R.  Co.,  163  N.  C.  454.  79  SE  970, 
LRA1916E   185    (reviewing  cases). 

Porto  Rico. — Ramlrex  v.  Ponce  R.. 
etc.,  Co.,  5  Porto  Rico  Fed.  363. 

Tex. — Gulf,  etc.,  R.  Co.  v.  McGln- 
nls,  (Civ.  A.)  147  SW  1188. 

[a]  Contn  cases  dUoasssa^— (1) 
A  few  cases  have  held  that  depend- 
ency is  necessary  in  the  case  of  a 
widow,  husband,  or  child  as  well  as 
in  the  case  of  a  next  of  kin.  South- 
ern R.  Co.  V.  Vessel],  192  Ala.  440,  58 
S  336,  AnnCbsl917D  892;  Davis  v. 
CMnclnnatI,  etc.,  R.  Co..  172  Ky.  66, 
188  SW  1061  (which  case  Is  rested 
mainly  and  properly  on  the  ground 
that  the  parent  is  not  entitled  when 
there  Is  a  child).  (2)  But  these  de- 
cisions rest  upon  a  misconstruction 
of  decisions  of  the  United  States  su- 
preme court,  and  a  failure  to  distin- 
guish between  dependency  and  dam- 
age. Thus  the  Alabama  court  said: 
"As  an  original  proposition,  we 
might,  if  the  question  was  Involved. 
be  Inclined  to  hold  that  the  right  of 
action  In  favor  of  those  of  the  first 
and  second  classes  did  not  hinge  upon 
the  fact  that  they  were  dependent 
upon  the  employee  at  the  time  of 
his  death,  but  we  are  now  precluded 
from  doing  so,  even  If  the  question 
was  Involved  upon  this  appeal,  as 
the  United  States  Supreme  Court.  In 
the  case  of  Gulf.  etc..  R.  Co.  v.  Mc- 
Glnnls.  228  U.  S.  173.  33  SCt  426, 
67  L.  ed.  785.  held  that  for  persons 
belonging  to  either  class  to  get  the 
benefit  of  the  statute  he  or  she  must 
have  been  a  dependent  upon  the  de- 
ceased." Southern  R.  Co.  v.  Vessell, 
192  AJa.  440,  442.  68  S  336.  AnnOs 
1917D  892.  (3)  What  the  supreme 
court    really    decided    was    that    pe- 


cuniary damage  ts  necessary  in  the 
case  of  a  widow,  husband,  or  child — 
not  that  they  must  be  dependent  on 
deceased.  Dooley  v.  Seaboard  Air 
Line  R.  Ck>.,  1^3  N.  C.  464.  458.  74  SK 
970.  LRA1916S  185  (where  the  court 
said:  "We  are  referred  by  counsel 
for  the  defendant  to  three  recent  de- 
cisions of  that  Court,  which  he  in- 
sists support  his  position  that  de- 
pendency must  be  alleged  and  proven 
In  all  cases:  Gulf.  etc..  R.  Co.  v.  Me- 
Glnnls,  228  U.  S.  173.  33  SCt  426.  67 
L.  ed.  785;  American  R.  Co.  v.  Dld- 
rlckson,  227  U.  S.  145,  33  SCt  224,  67 
L.  ed.  466:  Michigan  Cent.  R.  Co.  v. 
Vreeland,  2£T  U.  S.  69,  33  SCt  192,  67 
L.  ed.  417,  AnnCasl914C  176.  The 
question  was  not  raised  or  decided  in 
either  case,  that  the  word  'depend- 
ent' in  the  first  section  of  the  act  of 
1908  refers  to  the  beneflciartes  named 
In  the  stktute  as  well  as  to  the  next 
of  kin;  and  while  expressions  appear 
to  the  effect  that  It  was  the  purpose 
of  the  act  to  give  a  Hght  of  action  to 
dependent  relatives.  It  in  distinctly 
held  that  the  right  of  action  exists  In 
favor  of  those  named  In  the  stat- 
ute, other  than  the  next  of  kin,  if 
there  Is  a  reasonable  expectation  of 
pecuniary  benefit  from  the  contin- 
uance of  life,  although  prospective. 
.  .  .  It  would  seem,  then,  that  the 
construction  placed  upon  the  act  by 
the  Supreme  Court  of  the  United 
States  Is  that  the  action  may  be 
maintained  in  behalf  of  widow,  or 
husband,'  or  children,  or  parents, 
upon,  proof  of  a  reasonable  expecta- 
tion of  pecuniary  benefit;  and  that 
when  it  is  for  the  benefit  of  others 
as  next  of  kin.  there  must  be  proof 
of  dependency.  .  .  .  The  language 
will  not  permit  the  construction  that 
the  word  'dependent'  relates  to  any 
of  the  beneficiaries  except  the  next 
of  kin").  (4)  "Pecuniary  loss  or  in- 
jury Is  likewise  necessary  In  regard 
to  parents,  although  dependence.  In 
the  sense  In  which  the  term  Is  used 
In  the  statute  with  reference  to  next 
of  kin,  Is  not  essential  to  a  recovery 
for  the  benefit  of  parents."  Garrett 
V.  Louisville,  etc.,  R.  Co.,  197  Fed. 
716.  722.  117  CCA  109  [aff  235  U.  S. 
308,  36  SCt  32,  59  L.  ed.  242,  and 
quot  McCoullough  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  624,  537,  143  NW  67, 
73,  47  LRANS  23].  (5)  Dependency 
may  be  show^  as  evidence  of  dam- 
age but  it  Is  not  ea.sentlal  to  the 
cause  of  action.  McCoullough  v.  (Chi- 
cago, etc..  R.  Co.,  160  Iowa  624.  143 
NW  67.  47  LRANS  23.  (6)  Rea- 
sonable expectation  of  benefits  from 
the  continuance  of  decedent's  life, 
with  proof  of  the  value  of  such  ben- 
efits, is  sufllcient  to  support  the  ac- 
tion by  a  parent,  without  proof  of 
dependency.  Garrett  v.  Louisville, 
etc.,  R.  Co.,  'supra.  (7)  Damage  by 
loss  of  probable  benefits  does  not 
predicate  dependency.  Vareslck  v. 
British  Columbia  Copper  Co.,  Ltd.. 
12  3.  C.  286.  (8)  "The  extent  of 
the  loss  Is  not  measured  by  the 
wealth  or  poverty  of  the  recipient, 
but  by  the  contribution  Itself.  A 
dollar  lost,  whether  by  a  poor  man 
or  a  rich  man,  is  neither  more  nor 
less  than  a  dollar,  and  a  reasonable 
expectation  of  benefit  to  a  certain 
amount,    must,    when    lost,    be    com- 


pensated to  the  same  extent  whether 
the  loser  be  rich  or  poor."  Per  Coo- 
ley,  J.,  in  Chicago,  etc..  R.  Co.  v. 
Bayfield.  37  Mich.  206,  214  [qoot 
Standard  Oil  COi  T.  PBrkinson,  152 
Fed.  681.  «86  (under  Nebraska  sUt- 
ute)]. 

84.     See  supra  i  67. 

as.     36  V.  Sw  St.  at  !<.  «e  e  t4S. 

ae.  U.  S. — Qarrett  v.  Louisville, 
etc.,  R.  Co.,  1»7  Fed.  716^  117  CCA 
109  (afr  236  U.  S.  308,  K  SCt  3* 
69   L.  ed.    242]. 

Ala. — Southern  R.  Co.  T.  Vessell. 
193  Ala.  44»,  68  S  33*,  AimCasl917D 
892 

ky. — ^nilBois  Cent.  R.  Co.  t. 
Doberty,  15S  Ky.  M3.  16S  SW  1119, 
47     LRANS     31. 

Mo. — Smith  V.  Pryer.  196  Mo.  A. 
269,    1»«   SW   69. 

N.  Y. — Collins  ▼.  Peimaylvanla  R 
Co.,  163  App.  Dir.  463.  148  NTS  777. 

N.  C— In  re  Stone.  173  N.  C.  20S. 
91    SK   852. 

[a]  Bute  avyltea. — "The  evidence, 
at  the  most,  shows  only  that  she 
woul(^  probably  have  received  other 
sums  as  gifts  In  the  future  had  be 
lived.  In  other  words,  she  may  hare 
suttered  a  possible  pecuniary  loss 
in  the  death  of  her  brother  but  notft- 
Inir  more  than  that.  But,  while  It 
Is  necessary  to  show  only  pecuniary 
loss  in  the  ease  of  a  husband,  wife, 
children  or  parents,  yet,  In  the  ease 
of  one  who  is  not  in  the  above  cate- 
gory, dependency  must  also  be  shown 
and  be  proved  like  any  other  fact." 
Smith  v.  Pryor.  196  Mo.  A.  2S»,  264. 
190  SW69. 

a7.  U.  S.— Miehigan  Cent.  R.  Go. 
V.  Vreeland.  227  U.  S.  59.  33  SCt  »J. 
57  L.  ed.  417.  AnnCaBl914C  176;  Mof- 
fett  v.  Baltimore,  etc..  R.  Oi,  22» 
Fed.   39,   136  CCA  607. 

Ala. — Southern  R.  Co.  v.  Vessell, 
192  Ala.  440.  68  S  336.  ABnCaBl917I> 
892 

Mo. — Smith  V.  Pryor,  195  Mo.  A. 
269,    190    SW    69. 

Nebr. — Richelieu  v.  Union  Pac  R 
Co..  97  Nebr.  860.  149  NW  772. 

S.  C. — Berg  v.  Atlantic  Coast  Line 
R.    Co..    93    SE    890. 

See  also  cases  supra  note  18. 

Ca]  Dependaacy. — (1)  A  sister  to 
whom  decedent  contributed  by  the 
gift  of  money,  by  the  payment  of 
her  board,  and  Otherwise,  will  be 
considered  a  dependent,  even  though 
possessed  of  property  and  having  a 
clerical  position  which  in  part  sup- 
ports her.  Richelieu  v.  Union  Pao. 
R.  Ck)..  97  Nebr.  860.  149  NW  772. 
(2)  An  elder  sister  who  was  mar- 
ried and  In  comfortable  circum- 
stances and  who  had  boarded  de- 
ceased, in  return  for  which  he  had 
made  monthly  contributions  for 
about  two  years  prior  to  his  death, 
was  not  "dependent"  upon  deceased 
and  could  not  recover.  Southern  R. 
Co.  v.  Vessell.  192  Ala.  440,  68  S 
336,  AnnCa9l917D  892.  (3)  A  sis- 
ter who  had  received  occasional  gifts 
from  decedent  and  who  probably 
would  have  received  other  ^fts  hart 
he  lived,  and  who  In  fact  suffered 
a  possible  pecuniary  loss  In  his 
death,  was  not  a  "dependent."  Smith 
V.  Pryor,  195  Mo.  A.  269,  190  SW 
69.  (4)  Where  it  appeared  that  de- 
cedent    was    an    orphan     unmarried, 


P»r  totar  oaaas,  AsvslovataBts  and  ebaarM  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  not*  nwabcr. 
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and  next  of  kin,  or  the  widow,  widower,  and  next  of 
kin.''  Under  ench  statutes,  there  ne^d  not  be  both 
a  widow  or  widower,  and  next  of  kin;  it  is  suffi- 
eioit  if  there  is  either  a  widow,  widower,  or  next 
of  kin.'*  The  entire  recovery  iielbngs  to  the  snr- 
viving  beneficiaries. '"  Otbei^  statutes  give  the  ac- 
tion for  the  benefit  of  the  widow  or  widower  and 
children,'^  if  any^  or  next  of  kin,  or  otherwise  di- 
vide the  specified  benefioiBries  into  alternative 
groupa."  Under  statutes  of  this  tjrpe,  beneficiaries 
in  a  deferred  class  are  entitled  only  where  there  is 
no  person  in  existence  belonging  to  otie  of  the  prior 
classes."  Under  the  Federal  Employers'  Liability 
Act,  parents  are  entitled  to  its  benefits  only  in  de- 


that  he  left  a  brother  and  sister  'and 
a  niece,  the  daughter  of  his  sister, 
to  whom  he  left  hla  life  insurance, 
that  he  had  contributed  five  dollars 
or  six  dollars  a  month  to  the  sup- 
port of  his  sister  and  niece,  and  had 
bought  provisions,  clothing,  furni- 
ture, etc.,  amounting  to  five  dollars 
a  month  more  than  his  board,  an 
action  was  maintainable  for  dam- 
ages In  some  amount  for  their  bene- 
fit. Bruckshaw  v.  Chicago,  etc..  R. 
Co.,  173  Iowa  207,  155  NW  273. 
B8.     See  statutory  provisions. 

ia]  In  TsuBSSM*  Code  ii  2291, 
2.  giving  a  right  of  action  for 
death  to  the  widow,  and  If  there  Is 
no  widow,  to  the  children  or  per- 
sonal representative  for  the  benefit 
of  the  widow  "or"  next  of  kfn,  does 
not  affect  the  right  of  children  to 
share  with  the  wido#  the  damages 
recovered.  Felton  v.  Sprlo,  78  Fed. 
S76,  24  CCA  321  (holding  that  "or" 
should  be  read  "and"  to  carry  out 
the  evident  statutory  Intent);  Traf- 
ford  V.  Adams  Eixpress  Co.,  8  t«a 
(Tenn.)  98  (holding  that  the  amend- 
ment which  introduced  the  word 
"or"  In  the  above  statute  "regu- 
lates the  mode  of  bringing  the  suit, 
without  altering  the  grounds  of  the 
action,  or  the  Interest  of  the  bene- 
flciarles   in  the  recovery"). 

29.  Kansas  Pac.  R.  Co.  v.  HlUer, 
2  Colo.  442;  Chicago  v.  Mayor,  18 
111.  349,  68  AmD  5B3;  Haggerty  v. 
Central  R.  Co.,  31  N.  J.  L,.  349; 
IfcMahon  v.  New  York.  33  N.  T.  642: 
Tilley  V.  Hudson  Rtver  R'Co.,  24 
N.  T.  471;  Quln  v.  Moore,  15  N.  T. 
482;  Oldfleld  v.  New  York.,  etc.,  R. 
Co.,  14  N.  Y.  310;  Doyle  v.  New 
York,  etc.,  R.  Cte.,  66  App.  Dlv.  893. 
72    NYS   936. 

[a]  "The  object  of  the  pcovislon 
directing  the  proceeds  of  the  suit 
to  go  to  the  widow  and  next  of  kin, 
is  apparent.  The  Intent  was  sim- 
ply to  exclude  creditors  from  this 
fund.  That  is  its  entire  scope,  and 
If  expunged.  It  would  have  no  other 
effect  than  that  of  admitting  cred- 
itors; for  if  there  were  no  Inter- 
vening creditors  the  distribution 
virould  be  the  same  without  the 
clause  as  with  it.  It  seems  to  me 
that  beyond  this  purpose  of  preserv- 
ing the  avails  of  the  action  from 
the  grasp  of  creditors,  the  provi- 
sion was  not  intended  to  operate." 
Haggerty  v.  Central  R.  Cg.,  31  N.  J. 
r..  S49.  361. 

ApvorttoBBieBt  of  McoTerr  see 
infra    {{    66-69. 

30.  Senn  v.  Southern  R.  Co.,  124 
Mo.  621,  28  SW  66;  Doyle  v.  New 
York,  etc.,  R.  Co.,  66  App.  Dlv.  398, 
72  NYS  936  (holding  that,  where 
the  mother  is  dead,  the  right  of  ac- 
tion belongs  to  the  father  where  he 
is  sole  next  of  kin  of  deceased  un- 
married son). 

Beath  of  beseflolarjr  see  Infra  I  78. 

31.  OUMzsB  see  infra  t  62. 
3Si    See  statutory  provisions. 
Vast  of  kl>  see  infra  t  63. 

33.  U.  S. — Hopper  v.  Denver,  etc., 
R.  Co.,  1B5  Fed.  273,  84  CCA  21  (Col- 
orado statute);  Cole  v.  Mayne,  122 
Fed.    836.^ 

Colo.^ — Myers  v.  Denver,  etc.,  R. 
Co.,  61  Colo.  30e,  167  P  196,  L.RA 
191 7I>  287;  Hlndry  v.  Holt,   24  Qolo. 


464,  51  P  1002,  66  AmSR  285,  39 
LRA   351. 

Fla. — Louisville,  etc.,  R.  <3o.  v. 
Jones,  45  Fla.  407,  34  S  246;  Duval 
V.  Hunt,  34  Fla.  86,  16  S  876. 

Oa. — Scott  V.  Central  R.  Co,  77 
Ga.    450. 

111.— Willis  Coal,  etc.,  Co.  v.  Griz- 
zell,  198  111.  313,  6%  NB  74;  Beard 
V.  Skeldon,  113  111.  584;  Consolidated 
Coal  Co.  V.  Dombroskl,  106  111.  A. 
641. 

Ind. — Chiqago,  etc.,  R.  Co.  v,  Bld- 
dinger,  61  Ind.  A.  419,  109  NB  963 
(widower  takes  to  exclusion  of  next 
of  kin);  Leyhan  v.  Leyhan,  47  Ind. 
A.  280,  94  NB  337  (widow  takes  to 
exclusion  of  mother  as  next  of  kin); 
Pittsburgh,  etc.,  R.  Co.  v.  Reed,  44 
Ind.  A.  636.  88  NB  1080;  Cleveland, 
etc.,  R.  (To.  v.  Osgood,  36  Ind.  A. 
34,  73  NB  286;  DllUer  v.  Cleveland, 
etc.,  R.  Co.,  34  Ind.  A.  62,  72  NB 
271  (brothers  not  entitled  where 
there  Is  a  widow  but  no  children); 
Louisville,  etc.,  R.  Co.  v.  liohges, 
6    Ind.    A.    288,    S3    NB   449. 

Ky. — Illinois  Cent.  R.  Co.  v. 
Doherty,  163  Ky.  363,  166  SW  1119. 
47  LRANS  31. 

Mass. — In  re  Bmployers'  Liability 
Assur.  Corp.,  162  NB  697  (under 
Workmen's    Compensation   Act). 

Mo.— Barker  v.  Hannibal,  etc.,  R. 
Co.,  91  Mo.  86,  14  SW  289;  OibbS  v. 
Hannibal,   82   Mo.    143. 

N.  Y. — C^hiU  v.  Terry,  etc.,  Co., 
173  App.  Dlv.  418,  169  NYS  1060 
(existence  of  widow  excludes  moth- 
er). 

N.  C. — ^Dooley  v.  Seaboard  Air  Line 
R.  Co.,  168  N.  C.  454,  79  SB  970, 
LRA1916B    185. 

Or. — Yovovlch  v.  Falls  City  Lum- 
ber Co.,  76  Or.  685,  149  P  941  (fa- 
ther may  maintain  an  action  under 
Employers'  Liability  Act  In  the  ab- 
sence of  certain  other  kin);  McFar- 
land  v.  Oregon  Blectrtc  R.  Co.,  70 
Or.    27,  138  P  458,  AnnCa8l916B  527. 

Pa. — Lewis  v.  Hunlock's  Creek, 
etc.,  Co.,  203  Pa.  611,  63  A  349,  93 
AmSR  774;  Lehigh  Iron  Co.  v.  Rupp, 
100  Pa.  95  (parents  excluded  where 
a  widow  survives);  Snyder  v.  Phila- 
delphia, etc.,  R.  Co.,  9  Pa.  Dlst.  3 
(children  excluded  where  widow 
survives). 

S.  D.— Beldlng  v.  Black  Hills,  etc, 
R.  (3o.,  3  S.  D.  869,  63  NW  760. 

Tenn. — ^Walton  v.  Burchel,  121 
Tenn.  715,  121  SW  391,  130  AmSR 
788  (death  in  common  disaster; 
no  presumption  of  survivorship); 
Loague  v. .  Memphis,  etc.,  R.  Co.,  91 
Tenn.   468,  19  SW  480. 

W.  Va. — Swope  v.  Keystone  Coal, 
etc.,  Co.,  78  W.  Va.  617.  89  SB  284, 
LRA1917A    1128. 

Wis. — Schadewald  v.  Milwaukee, 
etc..  R.  COi.  66  Wis.   569.  13  NW  458. 

[a]  "Tor  eotample.  If  there  is  in 
existence  a  legal  widow  of  the  de- 
ceased, then  she  alone  has  the  right 
of  action,  and  no  right  of  action 
vests  In  either  minor  children,  de- 
pendents or  personal  representatives; 
and  if  there  Is  neither  husband  or 
widow,  but  a  minor  child,  such 
minor  child  would  alone  have  the 
right  to  recover,  and  dependents,  as 
such,  and  personal  representatives 
would  not  have  any  right  to  re- 
cover.    The  existence  or  non-exlst- 


f  anlt  o^  a  surviving  widow,  husband,  or  child,**  and 
next  of  kin  are  entitled  only  when  dependent,'*  and 
in  default  of  the  survival  of  a  widow,  husband,  child, 
or  parent  of  the  decedent.**  The  fact  that  a  bene- 
ficiary of  a  prior  class  is  precluded  from  recovery 
by  reason  of  some  defense  available  against  him 
does  not  authorize  prosecution  of  the  action  for 
the  benefit  of  persons  in  a  subsequent  dass.*^  Wife 
or  widow  in  these  statutes  means  one  who  was  & 
lawful  wife.'*  It  is  immaterial  that  she  was  not 
marhed  to  deceased  until  after  the  injury  was  in- 
flicted from  which  the '  death  resulted.*'  Miscon- 
duct of  the  wife,***  or  the  fact  that  husband  and 
wife  are  separated,*^  or  remarriage  of  the  widow 

ence  of  any  one  having  the  prece- 
dent right  of  action  under  the  stat- 
ute, enters  Into  the  very  substance 
of  the  right  of  action  Itself  when 
instituted  by  any  of  the  named  class- 
es of  persons  after  the  first;  and 
when  the  suit  Is  brought  by  any  of 
thesQ  classes,  except  the  widow  or 
husban<l,  the  declaration,  in  order 
to  show  a  cause  of  action,  should 
affirmatively  show  the  non-existence 
of  any  other  person  having  a  prece- 
dent right  of  action  over  the  plain- 
tiff under  the  statute."  Duval  v. 
Hunt,    34    Fla.    86,    97,    15    S    876. 

34.  American  R.  Co.  v.  Dldrlck- 
sen,  227  U.  S.  146,  33  SCt  224,  57 
L.  ed.  466;  Moffett  v.  Baltimore,  eta. 
R  Co.,  220  Fed.  39,  135  CCA  607; 
Garrett  v.  Louisville,  etc.,  R.  Co., 
197  Fed.  715,  117  CCA  109  [aff  236 
U.  S.  308,  35  SCt  32,  59  L.  ed.  242]; 
Davis  V.  Cincinnati,  etc..  R.  Co..  172 
Ky.  66,  188  SW  1061;  Illinois  Cent. 
R.  Co.  V.  Doherty,  153  Ky.  363,  155 
SW  1119,  47  LRANS  31:  In  Te  Stone. 
17*  N.  C.  208,  91  SB  862;  St.  Louis, 
etc.,  R.  Co.  V.  Oeer,  (Tex.  C!iv.  A.) 
149   SW  1178. 

35k    See  supra  (  60. 

36.  Pecos,  etc.,  R  Cte.  v.  Rosen- 
bloom,  240  U.  S.  439,  36  SCt  390. 
60  L.  ed.  786  [aff  (Tex.  Civ.  A.)  141 
SW  175];  Moffett  v.  Baltimore,  eta, 
R.  Co..  220  Fed.  39,  135  CCXA  607; 
Garrett  v.  Louisville,  etc.,  R.  Co.. 
197  Fed.  716,  117  CCA  109  laff  235 
U.  S.  808,  35  SCt  32,  69  L.  ed. 
242];  McOarvey  v.  McGarvey,  163 
Ky.  242,  173  SW  765;  In  re  Stone. 
173    N.   C.    208,    91    SB   852. 

37.  De  Paolo  v.  Laquln  Lumber 
Co.,  178  Fed.  877  (under  Pennsyl- 
vania statute) ;  Thompson  v.  <jhl- 
cago,  etc,  R.  Co.,  104  Fed.  846  (un- 
der Nebraska  statute);  Swope  v. 
Keystone  Coal,  etc.,  Co.,  78  W.  Va. 
617,  89  SB   284,   LRA1917A   1128. 

[a]  HoavssiaeBt  allsna,^  Where 
persons  in  a  prior  class  are  dls- 
qualifled  because  nonresident  aliens 
(see  Infra  9  65)  they  may  be  dis- 
regarded and  members  of  the  next 
class  may  take.  Robertson  v.  Chi- 
cago, etc.,  R.  Co.,  122  Wis.  66,  99 
NW  433,  106  AmSR  925,  «6  LRA  919. 
Contra  De  Paolo  v.  Laquln  Lum- 
ber Co.,  178  Fed.  877  (under  Penn- 
sylvania statute). 

38.  Vaughan  v.  Dalton-Lord  Lum- 
ber Co.,  119  La.  Ann.  61.  43  S  926 
(putative  wife  by  bigamous  mar- 
riage). 

[a]  OonuttOB^aw  wlf*.  —  Where 
such  marriages  are  recognised,  a 
wife  by  common-law  marriage  may 
recover  damages  for  the  'death  of 
th^  husband  as  though  the  marriage 
had  been  duly  solemnised  under  li- 
cense. Pope  V.  Missouri  Pac.  R.  Co. 
(Mo.)  176  SW  955;  Galveston,  etc., 
R.  (3o.  V.  Cody,  20  Tex.  Civ.  A.  620, 
60  SW  136. 

39.  Radley  v.  Leray  Paper  Co., 
214  N.  Y.  32,  108  NB  86,  LRA1915B 
1199:  Gross  v.  Blectric  Tract.  Ck)., 
180  Pa.  99,  36  A  424;  Gross  v.  Tract. 
Co.,   18   Pa.   Co.   29. 

4a  Cole  V.  Mayne.  122  Fed.  836 
(living  In  open  adultery).  Contra 
Stimpson  V.  Wood.  59  L.  T.  Rep.  N. 
S.  218  (widow  living  apart  In  open 
adultery). 

41.     Dunbar  v.  Charleston,  etc.,  R. 
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or  widower,**  will  not  defeat  the  action. 

[$  62]  b.  Parents  and  Ohildroi.  The  correla- 
tive words  "parents"  and  "children,"  used  to  de- 
scribe beneficiaries,  primarily  indicate  the  relation 
of  parent  and  child  in  point  of  .fact  without  regard 
^  to  the  age  of  the  child.**  Accordingly,  except  where 
the  statutory  right  is  given  only  to,  or  in  respect  of, 
'  minor  children,**  as  it  sometimes  is,**  a  parent  may 
recover  for  the  death  of  an  adult  child,**  and  an 
adult  child  may  recover  for  the  death  of  a  parent,*^ 
provided,  of  coarse,  that  in  either  case  pecuniary 
damage  can  be  shown  in  the  way  of  loss  of  bene- 

Co.,  186  .Fed.  175;  Johnson  ▼.  Indus- 
trial Lumber  Co..  131  La.  897.  60  S 
60S;  Williams  v.  Nona  Mills  Co.,  128 
La.  811,  55  S  414;  Kephart  y.  Penn- 
sylvania' R.  Co.,  16  Pa.  Dlst.  756: 
Dallas,  etc.,  R.  Co.  v.  Splcker,  61 
Tex.  427,  48  AmSR  297;  Oalveston, 
etc.,  R.  Co.  V.  Murray,  (Tex.  Civ.  A.) 
99  SW  144;  International,  etc.,  R. 
Co.  V.  Jonea,  (Tex.  Civ.  A.)  60  SW 
978.  See  Abel  v.  Northampton  Tract. 
Co.,  212  Pa.  829,  61  A  915  (holding 
that  it  is  immaterial  that  the  wife 
had  consulted  counsel  with  a  view 
to  obtaining  a  divorce). 

4a.  Ark. — St.  Louis,  etc.,  R.  Co.  ▼. 
Maddry,  67  Ark    306,  21  SW  472. 

6a. — Oeorgib  R..  etc.,  Co.  v.  Oarr, 
67  Ga.  277,  280,  24  AmR  492. 

Ind. — ^Wabash  R.  Co.  v.  Qretsinger, 
182  Ind.  156,  169.  104  NE  69. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139,  179  SW  16  (right  of  recovery 
not  affected   in  any   way   by  remar- 


flts  reasonably  to  have  been  expected,**  and  pio- 
viiled  that  dependency  on  decedent  for^  support  can 
be  shown  in  cases  where  the  statute  conditions  the 
right  on  dependency.**  In  particolar  statutes,  the 
term  "child"  has  been  construed  to  mean  a  minor 
child  in  accordance  with  the  evident  legislative  in- 
tent.** An  "nnmarried  child"  is  one  not  married  at 
the  time  of  death;  the  term  is  not  limited  to  those 
who  never  have  been  married.*^  The  term  "chil- 
dren" has  been  held  to  include  posthumous  chil- 
dren,**    but     not     grandehildr«i,**     or     stepehil- 


riage). 

Mo. — Crockett  v.  St.  LoUls  Trans- 
fer Co..  62  Mo.  467:  Buel  v.  St 
Louis  Transfer  Co.,   45   Mo.    662. 

Nebr.— <;hlca|[0,  etc.,  R.  Co.  ▼. 
Lagerkrans,  65  Nebr.  566,  91  NW 
368     95    N'W   2 

Oih. — Davis  V.  Guarnierl,  45  Oh.  St. 
470,  16  NE  350,  4  AmSR  648  (remar- 
riage of  widower  does  not  go  even 
in  mitigation  of  damages). 

Tex. — Oulf,  etc.,  R.  Co.  v.  Younger, 
90  T*x.  387,  38  SW.1121;  Internatloil- 
al,  etc,  R.  Co.  v.  Kuehn,  70  Tex.  582, 
8   SW   484. 

'  "The  •  word  "widow'  indicates  the 
person,  not  the  state,  [status]  and  is 
used  as  synonymous  with  wife." 
Georgia  R.,  etc.,  Co.   v.   Garr,  supra. 

"While  it  is  true  that  the  admin- 
istratrix la  no  longer  the  widow  of 
decedent  within  the  common  mean- 
ing of  the  word,  we  are  unable  to 
find  any  authority  to  support  the 
proj>osition  that  the  action  would 
abate  on  the  remarriage  of  the  wid- 
ow, were  she  the  sole  beneficiary." 
Wabash  R.  Co.  v.  Gretzinger,  supra. 

43.  Pennsylvania  R.  Co.  v.  Adams, 
66  Pa.  499;  Denl  v.  Pennsylvania  R 
Co.,  19   Pa.   Co.  7. 

[a]  In  Panasjlvmal*  (1)  it  was 
held  that  the  word  "children,"  un- 
der the  act  of  1866,  included  both 
adults  and  minors,  provided  the  fam- 
ily relation  actually  existed  between 
such  children  and  the  parent.  Penn- 
sylvania R.  Co.  v.  Adams,  55  Pa.  499 
[foil  Denl  v,  Pennsylvania  R.  Co., 
19  Pa.  Co.  7].  (2)  But  the  ruling 
that  "children"  must  have  been  part 
of  the  household  at  the  time  of  the 
death  was  subsequently  repudiated. 
Vlnliig  v.  Rexford,  201  Fed.  904,  120 
CCA  418  (under  Pennsylvania  stat- 
ute) :  Schnatz  y.  Philadelphia,  etc., 
R.  Co.,  160  Pa.  602,  606,  28  A  952 
(where  it  was  said:  "The  act  itself 
makes  no  distinction  between  chil- 
dren over  age  and  those  under,  be- 
tween those  married  or  single,  be- 
tween those  having  homes  and  fam- 
ilies of  their  own  and  those  still 
members  of  the  parent's  household. 
Such  distinctions  must  have  signifi- 
cance in  determining  the  amount  of 
darfiage  pecuniarily  suffered  .  .  .  but 
they  do  not  affect  the  statutory  right 
on  the  part  of  children  to  a  standing 
in  court  as  claimants  or  suitors"). 
See  also   Lewis   v.    Hemlock's    Creek, 


etc.,  Co^  203  Pa.  51^.  53  A  349,  93 
AmSR  774  (where  the  rule  that  the 
family  relation  must  be  shown  in 
the  (lase  of  adult  beneficiaries,  is  re- 
stated, but  evidently  as  a  mere 
equivalent  of  the  rule  that  damage 
must  be  shown). 

OUldzan  ranarally:  Who  are  see 
Child  or  Children  11  O.  J.  p  750  et 
seg. 

Xllagltiiiiat*  eUUma  see  infra 
I  64.  * 

44.'  Isaac  V.  Denver,  etc.,  R.  Co., 
12  Daly  340  [aff  102  N.  T.  718  mem] 
(under  New   Mexico  statute). 

[a]  Xa  bmlalan*  (1)  a  child  of 
decedent  is  not  cut  off  from  the  ben- 
efit of  the  statute  during  minority 
by  reason  of  having  become  of  age 
after  suit  brought,  but  before  Judg- 
ment. Elcborn  v.  New  Orleans,  etc., 
R.,  etc.,  Co.,  114  L.a.  712,  38  S 
526,  3  AnnCas  98.  (2)  But  it  is 
otherwise  where  the  child  becomes 
of  age  before  bringing  suit.  Hu- 
berwald  v.  Orleans  R.  Co.,  50  La. 
Ann.   477,  23  S  474. 

40.     See  statutory  provisions. 

46.  U.  S. — Hopper  v.  Denver,  etc., 
R.  COj  155  Fed.  273,  84  CCA  21  (un- 
der Colorado  statute) :  Scofleld  v. 
Pennsylvania  Co.,  149  Fed.  601  [aff 
161  'Fed.  911,  88  CCA  602]  (under 
Pennsylvania  statute);  Peterman  v. 
Northern  Pac.  R.  Co.,  105  Fed.  885 
(construing    Washington    statute). 

Colo. — Hindfy  v.  Holt,  24  Colo. 
464,  61  P  1002,  65  AmSR  235,  39  LRA 
351. 

Ind. — ^Louisville,  etc.,  R.  Co.  v. 
Wright,  134  Ind.  609.  34  NE  314; 
Pittsburg,  etc.,  R.  Co.  v.  Reed,  44 
Ind.    A.    635.    88    NE    1080. 

Mich. — ^Richardson  v.  Detroit,  etc., 
R.    Co.,    176    Mich.    413,    142    NW    832. 

N.  C. — Dooley  v.  Seaboard  Air  Line 
R.  Co.,  163  N.  C.  454,  79  SB  970, 
LRA1B16E  185  (Federal  Employers' 
Liability  Act). 

Pa. — Blauvelt  v.  Delaware,  etc.,  R. 
Co.,  206  Pa.  141,  55  A  857;  Lehigh 
Iron  Co.  v.  Rupp,  100  Pa.  95;  North 
Pennsylvania  R.  Co.  v.  Kirk,  90  Pa. 
15;  Pennsylvania  R.  Co.  v.  Keller, 
67  Pa.  300;  -Pennsylvania  R.  Co.  v. 
Adams,  65  Pa.  499. 

Wash. — Bortle  v.  Northern  Pac.  R. 
Co.,  60  Wash.  552,  111  P  788,  AnnCas 
1912B  731. 

Bng. — Dalton  v.  South  Eastern  R. 
Co..  I  C.  B.  N.  S.  296,  93  ECL  296, 
140  Reprint  1098. 

Alta. — Moffit  V.  Canadian  Pac.  R. 
Co..  2  Alta.  L.  483.  11  WestLR  608. 

47.  U.  S. — Grand  Trunk  Western 
R.  Co.  V.  Gilpin,  208  Fed.  126,  125 
CCA  278  (under  Michigan  statute) ; 
Vinlng  V.  Rexford.  201  Fed.  904,  120 
OCA  418  (under  Pennsylvania  stat- 
ute); Roberts  v.  Central  of  Georgia 
R.  (5o.,  124  Fed.  471  [dlst  Mott  v. 
Central,  etc.,  R.  Co.,  70  Ga.  680,  48 
AmR  695]  (construing  Georgia  stat- 
ute). 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Reed,  44  Ind.  A.  636.  88  NE  1080; 
Dusan  v.  Myers.  30  Ind.  A.  227.  66 
NE    1046,    96    AmSR    341. 

Ky.' — Pennsylvania  Co.  v.  Malia, 
49   SW  809.   20  KyL  1623. 

Pa. — Stabler  v.  Philadelphia,  etc., 
R.  Co.,  199  Pa.  383,  49  A  273,  85 
AmSR  791;  Schnatz  v.  Philadelphia, 
etc.,  R.  Co.,  160  Pa.  602,  28  A  962. 

Tex. — Galveston,    etci,    R.    Co.    v. 


Kutac  72  Tex.  643,  11  SW  137:  Free- 
man v.  Morales,  (Civ.  A.)  151  SW 
644;  Missouri,  etc.,  R.  Co.  v.  Butts, 
62  'Tex.  Civ.  A.  539,  132  SW  88;  Mis- 
souri, eta,  R.  Co.  v.  James,  56  Tex. 
Civ.  A.  588,  120  SW  269;  Interna- 
tional, etc.,  R.  Co.  V.  Boykin,  (Civ. 
A.)  85  SW  1163;  Texas  Pac.  R.  Co. 
v.  Martin,  25  Tez.  Civ.  A.  204,  60 
SW  803;  Texas,  etc.,  R,iCo.  v.  Brown, 
14  Tex.  Civ.  A.  697,  39  SW  140. 

Wash. — Rochester  v.  Seattle,  etc., 
R.  Co.,  67  Wash.  545,  122  P  23,  39 
LRANS    1156. 

Wis. — Tiiteur  V.  Chicago,  etc.,  R. 
Co.,    77  Wis.   606,   46   NW  897. 

48.  X«M  or  lajorjr  to  Iwasfldartw 
see  supra   {   67. 

49.  PapenJelwy  of  \tmiMtAntm 
see  supra  (  60. 

BOi,  Roberts  v.  (Antral  of  Georgia 
R.  Co.,  124  Fed.  471  (under  Georgia 
statute);  Western,  etc.,  R.  <3o.  v, 
Harris,  128  Ga.  394,  57  BE  722;  Grif- 
fith v.>Orifflti,  128  Ga.  371,  57  SE 
698;  Coleman  v.  Hyer,  113  Ga.  420, 
3»  SE  962;  Mott  V.  Central  R.  Co, 
70  Ga.  680,  48  AmR  696;  Slchoni  v. 
New  Orleans,  etc.,  R.  Light,  etc.,  Co., 
114  La.  712,  38  S  526,  3  AnnCas  98; 
Putman  v.  Southern  Pac.  R.  Co.,  21 
Or.  230,  27  P  1033  [foil  Craft  t. 
Northern  Pac.  R.  Co.,  26  Or.  275,  35 
P  250]  (construing  Hill  Code  ii  34. 
371). 

SI.  Myera  v.  Denver,  etc,  R.  (>>.. 
61  Colo.  302,  157  P  196,  LRA191TD 
287 

[a]  XwlMJM  and  wife  kiUed  !a 
■aat*  M>eld«Bt<— Under  a  statute  giv- 
ing a  right  of  action  to  the  surviv- 
ing parent  or  parents,  if  the  deceased 
is  "unmarried,"  an  action  can  be 
brought  by  the  parents  of  a  woman 
whose  husband  was  killed  in  tli« 
same  accident  and  died  a  short  time 
before  the  wife.  Myers  v.  Denver, 
etc.,  R.  Co.,  61  Colo.  302,  157  P  196, 
LRA1917D    287. 

63.  La.  —  Robideaux  v.  Hebert, 
118  La.  1089,  43  S  887,  12  LRANS 
632  (where  recovery  was  had  with- 
out discussion  of  point). 

Okl. — Herndon  v.  St.  IjOUIs,  etc.. 
R.  Co.,  37  Okl.  266,  262.  128  P  727 
[cit  (3yc]. 

R.  I. — Gorman  v.  Budlong,  23  R.  I. 
169,   49  A  704. 

Tex. — Texas,  eta,  R,  Co.  v.  Rob- 
ertson, 82  Tex.  657,  17  SW  1041,  27 
AmSR  929;  Nelson  v.  Galveston,  etc.. 
R.  Co.,  78  Tex.  621,  14  SW  1021,  22 
AmSR  81,  11  LRA  391;  Galveston, 
etc.,  R.  Co.  V.  Contreras,  31  T*x. 
Civ.  A.  489,  72  SW  1051.  See  also 
Missouri  Pac.  R.  Co.  v.  Lehmberg, 
75  Tex.  61,  12  SW  838  (where  recov- 
ery was  had  by  a  posthumous  child! 

Eng. — The  George  &  Richard,  L  B. 
3  A.  &  E.  466.  See  also  Blake  v. 
Midland,  etc.,  R.  Co.,  18  Q.  B.  93,  83 
ECL  93,  118  Reprint  36  (dictum  per 
Coleridge,   J.). 

Aa  next  of  kin  see  infra  t  63. 

63.  The  McCutcheon  v.  Receivers, 
16  F.  Cas.  ~  No.  8,742a  (construing 
Missouri  statute);  Pittsburgh,  etc.. 
R.  Co.  V.  Reed,  44  Ind.  A.  635,  88 
NE  1080;  Hunt  v.  New  Orleans  R.. 
etc.,  Co.,  140  La.  624.  73  S  667:  Walk- 
er V.  Vicksburg,  etc.,  R.  Co.,  H* 
La.  718,  34  S  7l9;  Beaumont  Tract. 
Co.  V.  Dilworth,  (  'Tex.  Civ.  A.)  S4  SW 
352;  Houston,  etc,  R.  Co.  v.  Harris, 
(Tex.    Civ.    A.)    64    SW    227;    Dalla" 
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dren,'*  unless  an  intent  to  inclnde  them  can  be  gath- 
ered from  the  statute.**  The  word  "parent"  means 
either  the  father  or  the  mother.**  One  in  loeo- 
parentis,  %it  who  is  neither  the  natural  nor  the 
adoptive  parent,  cannot  recover  for  the  death  of  a 
child.*'  A  parent  is  still  a  parent,  although  he  has 
abandoned  his  child,  and  he  is  entitled  to  recover 
luder  the  statute.**  But  a  contrary  view  has  been 
taken  upon  the  ground  that  a  parent  who  has  aband- 
oned  hia  child  is  not  damaged  by  the  latter's 
death.**  The  fact  that  the  parents  have  separated 
does  not  preclude  the  mother  from  recovering  for 
the  death  of  her  minor  son.**    A  mother  who  has 


divorced  the  father  is  entitled  to  the  benefit  of  the 
statute.**  Remarriage  of  the  mother  does  not  af- 
fect her  right  of  action.**  Under  some  statutes,  both 
parents  are  the  beneficiaries  of  an  action  for  the 
death  of  their  child.**  Other  statutes  give  the  right 
to  the  mother  in  preference  to  the  father,**  and  the 
father  is  entitled  only  where  there  is  no  surviving 
mother.**  Under  still  other  statutes,  the  father  ia 
primarily  the  beneficiary,'*  the  right  bein'^  given  to 
the  mother  only  in  the  event  of  specified  statutory 
conditions,*'  such  as  the  death,  desertion,  or  impris- 
onment of  the  father.** 
Adoption!    In  some  jurisdictions  the  words. "par- 


Rapid  Transit  R.  Co.  v.  BUlott,  7  Tex. 
Civ.   A.   216.   26   8W   465. 

64.  Florida  East  Coaat  R.  Co.  v. 
Jackson,  66  Fla.  393,  68  S  210;  Mar- 
shall ▼.  Macon  Sash  Door,  etc.,  Co.. 
103  Qa.  726,  30  SB  571,  68  AmSR 
140,  41  LRA  211;  Thornbure  v. 
Strawboard  Co.,  141  Ind.  443,  40  NB 
1062,  SO  AmSR  334;  Cltisens'  St.  R. 
Co.  V.  Cooper,  22  Ind.  A.  469,  63  NB 
1092,  73  AmSR  319;  Hennessy  T. 
Bavarian  Brewing  Co.,  145  Mo.  104, 
46  SW  »««,  «S  AmSR  654.  41  LRA 
385^ 

[a]  SepMiAaat  BtapoUMzan  have 
been  held  included  In  the  term  "chil- 
dren." Newark  Pav.  Co.  v.  ICIots, 
85  N.  J.  li.  432,  91  A  91  [aft  86  N.  J. 
Li.  696,  92  A  1087]  (under  Work- 
men's Compensation  Act). 

65.  Matter  of  Meng,  96  Misc.  126, 
159  NTS  635  (where  the  term  "chil- 
dren,"   as    used    In    Code    Civ.    Froc. 

I  1903,  as  amended  in  1911.  was  held 
to  be  used  In  the  sense  of  descend- 
ants generally  and  to  Include  "grand- 
children"). 

68.  Scott  V.  Central  R.  Co.,  77  Ga. 
450:  Atlanta,  etc.,  R.  Co.  v.  Venable, 
65  Ga.  65;  Denham  v.  Texas  Co.,  19 
Ga.   A.   662,   91   SB   1070. 

67.  Atkinson  v.  Yarborough,  13 
Ga.  A.  781,  80  SB  29;  Albany  v.  Llnd- 
sey.  11  6a.  A.  573.  75  SB  911  (hold- 
ing, however,  that  there  may  be  a 
recovery  at  common  law  for  loss  of 
services   to   majority) ;    McDonald   v. 

'Pittsburgh,  etc.,  R.  Co.,  144  Ind.  459, 
43  NB  447,  55  AmSR  185,  32  LRA 
309;  Thornburg  v.  American  Straw- 
board  Co.,  141  Ind.  443,  40  NB  1062, 
50  AmSR  334;  Citizens'  St.  R.  Co.  v. 
Cooper,  22  Ind.  A.  469.  53  NB  1092, 
72   AmSR   319. 

[a]  Altkongli  •  person  standing' 
In  looo  parentis  by  virtue  of  the 
gift  of  a  child,  followed  by  accept- 
ance of  the  gift  and  performance  of 
parental  duties,  is  not  entitled,  un- 
der the  provisions  of  Civ.  Code  (1910) 
i  4424,  to  re'cover  the  value  of  the 
life  of  the  child,  still,  in  an  action 
based  upon  the  tortious  homicide  of 
the  child,  he  may  recover  for  the 
toss  of  its  services,  upon  proper 
proof  that  the  child  was  able  to 
render  services,  and  of  their  value, 
as  If  the  relation  were  that  of  mas- 
ter and  servant.    Albany  v.  Llndsey, 

II  Ga.  A.  573,  75  SB  911. 

68.  Heggle  V,  Barley,  6  Tenn. 
Civ    A.   78. 

Ca]  Xeaaon  for  rul*. — "Our  stat- 
utes providing  for  recoveries  for 
personal  injuries  negligently  inflict- 
ed resulting  in  deaths,  and  designat- 
ing for  whose  benefit  such  recoveries 
may  be  had  are  clearly  in  the  na- 
ture of  statutes  providing  for  the 
descent  and  distribution  of  estates, 
and  we  are  of  opinion  that  the 
Courts  can  no  more  inquire  into  the 
worthiness  or  unworthiness  of  such 
beneficiaries  in  such  personal  injury 
cases  than  they  can  Inquire  into  the 
worthiness  or  unworthiness  of  those 
who  are  designated  as  beneflclaries 
of  the  estates  of  decedents,  and  that 
the  Courts  cannot  deny  relief  be- 
cause of  unworthiness  in  either  case 
unless  authorized  so  to  do  by  some 
statutes.  We  know  of  no  statute 
that  would  deprive  the  father  of  the 
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right  of  recovery  in  this  case."    Heg- 
gle  V.   Barley,   S   Tenn.   Civ.   A.    78, 

6*.  Thompson  v.  Chicago,  etc.,  R. 
Co.,  104  Fed.  845  (under  Nebraska 
statute). 

60.  Bast  Tennessee,  etc,  R.  Co. 
V.  Maloy,  77  Ga.  237,  2  SB  941;  John- 
son v.  Industrial  Lumber  Co.,  131  La. 
897,  60  S  608;  Wentsell  v.  New 
Brunswick,  etc,  R.  Co.,  43  N.  B. 
476. 

61.  Wilson  V.  Banner  Lumber  Co., 
108    La.    590.    32    S    460. 

la]  AbsndoBmsBt  after  dlvoios. 
—under  Balllnger  Codes  &  St.  Annot. 
(1897)  i  4829,  which  provides  that 
"a  father,  or,  In  case  of  the  death 
or  desertion  of  bis  family,  the  moth- 
er, may  maintain  an  action  .  .  .  for 
the  injury  or  death  of  a  ohlld,"  it 
was  held  that  where  the  mother  had 
procured  a  divorce  from  her  hus- 
band, and  the  custody  of  the  child 
was  awarded  to  the  husband,  and 
soon  thereafter  the  husband  deliv- 
ered the  child  into  the  care  and  cus- 
tody of  the  mother,  and  the  mother 
thereafter  supported  it,  the  mother 
could  maintain  the  action.  Clark  v. 
Northern  Pac.  R.  Co.,  29  Wash.  139, 
69   P   636.    59   LRA   508. 

62.  Wilson  v.  Banner  Lumber  Co., 
108  La.  690,  32  S  460;  Hennesey  v. 
Bavarian  Brewing  Co.,  146  Mo.  104, 
46  SW  966,  68  AmSR  554,  41  LRA 
885  [overr  Hennesey  v.  Bavarian 
Brewing  Co..  63  Mo.  A.  Ill];  Oulla  v. 
Lehigh  valley  Coal  Co.,  28  Pa.  Super. 
11  (minor  son  living  with  mother 
and  stepfather). 

63.  U.  S. — Hopper  V.  Denver,  etc., 
R.  Co.,  155  Fed.  273,  274  (where, 
speaking  of  the  Colorado  statute,  the 
court  said:  "Though  some  of  the 
printed  statutes  of  the  state  make 
the  words  'father  and  mother'  in 
the  <  next  subdivision  read  'father  or 
mother,'  the  first  reading  is  correct 
(Pierce  v.  Conners,  20  Colo.  178,  183, 
37  P  721,  46  AmSR  279)"). 

Colo. — Denver,  etc.,  R.  Co.  v.  Wil- 
son,   12   Colo.    20,   20    P   340. 

Qa.  -r  Western,  etc,  R.  Co.  v. 
Smith,  144  Ga.  737,  87  SB  1082  (un- 
der Bmployers'  Liability  Act). 

La. — Johnson  v.  Industrial  Lumber 
Co.,  131  La.  897,  60  S  608:  Le  Blano 
v.  United  Irr.,  etc.,  Co.,  129  La.  196, 
66   S   761. 

Mo. — Clark  v.  Kansas  City,  etc., 
R.  Co.,  219  Mo.  624,  118  SW  40; 
Tobln  v.  Missouri  Pac.  R.  Co.,  18  SW 
996;  C^rockett  v.  St.  Louis  Transfer 
Co.,  52  Mo.  457;  Buel  v.  St.  Louis 
Transfer  Co.,  46  Mo.  562;  Clark  v. 
Kansas  City,  etc.,  R.  Co.,  153  Mo. 
A.    689,    135    SW  979. 

N.  M. — Romero  v.  Atchison,  etc.,  R. 
Co.,   11    N.   M.   679,    72   P  37. 

Pa. — Waltz  V.  Pennsylvania  R.  Co., 
216  Pa.  165.  65  A  401;  Keer  v.  Penn- 
sylvania R.  Co.,  169  Pa.  96,  32  A 
96  (holding  mother  may  sue  alone 
where  father  has  deserted  her);  Da- 
vis V.  Pennsylvania  R.  Co.,  34  Pa. 
Super.  388;  Packman  v.  Philadelphia 
Blectrlc  Co  ,  17  Pa.  Dlst.  121. 

Tex. — Texas,  etc.,  R.  Co.  v.  Hall,  83 
Tex.  675,  19  SW  121;  Gulf,  etc,  R. 
Co.  V.  Compton,  75  Tex.  667,  13  SW 
667;  Wlnnt  v.  International,  etc.,  R. 
Co.,    74   Tex.   32,   11   SW   907,   6   LRA 
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Ont. — Renwlck  v.  Gait,  etc.,  St.  R. 
Co.,  12  Ont.  L.  35,  7  OntWR  673 
(mother  entitled  although  father  is 
living);  Burley  v.  Grand  Trunk  R. 
Co.,  10  OntWR  867;  Mulvaney  v.  To- 
ronto R.  W.  Co.,  7  OntWR  644. 

Que. — Anderson  v.  Protestant 
School  Comrs.,  8  Que.  Pr.  341;  Boon 
V.  Canadian  Northern  ^t.  Ck>.,  7  Que. 
Pr.    239. 

jolndsr  of  parttss  plalntllf  see 
Infra  1126. 

64.  Williams  V.  Western,  etc..  R. 
Co.,  142  Ga.  696.  83  SB  525;  Atlantic 
Coast  Line  R.  Co.  v.  McDonald.  135  . 
Ga.  635,  70  SB  249;  South  Georgia, 
etc,  R.  Co.  V.  Nlles,  131  Ga.  699.  62 
SB  1042:  Augusta,  etc.,  R.  Co.  V.  Mc- 
Dade.  105  Ga.  134,  31  SB  420;  Fra- 
iler V.  Georgia  R^  etc.,  Co.,  96  Ga. 
785,  22  SB  936;  (Central  of  Georgia 
R  Co.  V.  Swann,  19  Ga.  A.  691,  91 
SB  1068;  Atkinson  v.  Tarborough,  13 
Ga.  A.  781,  80  SB  29;  Fuller  v.  In- 
man,  10  Ga.  A.  680,  74  SB  287; 
Georgia  R.,  etc.,  Co.  v.  Bailey,  9  Ga. 
A.  106,  70  SB  607;  Seaboard  Alr-Llne 
R.  Co.  V.  Witt,  4  Ga.  A.  149,  60  SB 
1012;  Tovovich  v.  Falls  City  Lum- 
ber Co.,  76  Or.  586,  149  P  941  (Em- 
ployers' Liability  Act);  McFarland 
V.  Oregon  Electric  R.  Co.,  70  Or. 
27,  138  P  458,  AnnCasl916B  527  (Bm- 
ployers'  Liability  Act). 

66.     See   cases    supra   note    64. 

66.  Ferrelra  v. '  Honolulu  Rapid 
Transit,  etc.,  Co.,  16  Hawaii  615  (fa- 
ther may  sue  for  death  of  son  un- 
der Hawaiian  common  law);  Gann  v. 
Worman,  69  Ind.  458;  Pere  Marquette 
R.  Co.  V.  Chadwlck,  (Ind.  A.2  116 
NB  678;  Chicago,  etc..  Stone  Co.  v. 
Nelson,  32  Ind.  A.  366,  69  NB  706 
(to  mother);  Baltimore,  etc.,  R.  Co. 
v.  Bradford,  20  Ind.  A.  348,  49  NB 
388,  67  AmSR  252  (father  of  minor 
child);  Lawrence  v.  Blrney,  40  Iowa 
377. 

[a]  Mississippi^— The  Code  (1880) 
t  1510,  limits  the  right  of  action 
to  the  cases  in  which  the  deceased 
"left  a  widow  or  child,  or  both,  or 
husband  or  father,"  and  the  word 
"parent"  used  In  a  subsequent  por- 
tion of  the  statute,  where  it  Is  pro- 
vided that  the  action  shall  be 
brought  in  the  name  of  such  par- 
ent, must  be  construed  to  mean  the 
father  previously  referred  to,  and 
under  such  statute,  a  mother  cannot 
sue  in  her  own  name  for  the  wrong- 
ful killing  of  her  minor  child.  Amos 
V.  Mobile,  etc.,  R.  Co..  63  Miss.  509. 
511. 

67.  See  statutory  provisions. 

"Bxcept  as  provided  In  such  stat- 
ute the  father,  when  living,  is  the 
only  person  who  may  maintain  an 
action  for  the  injury  or  death  of  his 
minor  child."  Pere  Marquette  R.  Co. 
V.  Chadwlck,  (Ind.  A.)  115  NB  678, 
679. 

68.  Cal. — ^Delatour  v.  Mackey,  139 
Cal.   621,  73  P-  454. 

Ind. — Berry  v.  Louisville,  etc.,  R. 
Co.,  128  Ind.  484,  28  NB  182;  Ohio. 
etc.,  R.  Co.  V.  Tlndall,  13  Ind.  366, 
74  AmD  259;  Pere  Marquette  R.  Co. 
V.  Chadwlck.  (A.)  115  NB  678:  Chi- 
cago, etc.,  R  Co.  V.  Nelson,  32  Ind. 
A.  356,  69  NB  705:  Louisville,  etc. 
R.   Co.    V.   Lohges,   6    In(tj4^iSB|,^3 
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ents"  and  "children"  used  without  limit  or  qualifl- 
eation  have  been  held  to  include  adopting  parents 
and  adopted  children  as  well  as  natural  parents  and 
natural  children."  But  in  others  these  terms  are  con- 
strued as  including  only  the  natural  or  blood  kin.'* 
[i  63]  e.  Next  of  Kin,  Hftirs,  and  Distxibntees. 
The  designation  "next  of  kin"  is  ordinarily  lim- 
ited to  the  blood  rebations/^  and  does  not  include 
husband  or  wife,"  or  adopted  children,  or  their  adop- 
tive parents,'^  unless  accompanied  by  other  words 
showing  a  legislative  intent  to  include  them.'*  A 
provision  that  the  recovery  shall  be  distributed 
among  the  beneficiaries  in  the  same  manner  as  per- 
sonal property  of  the  deceased  "  has  been  deemed 
to  bring  within  the  term  "next  of  kin"  all  persons 


NK    44S. 

.  Iowa. — I<awrence     v.      Blrney,      40 
Iowa   377. 

Or. — Schlelger  v.  Northern  Ter- 
minal Co.,  4S  Or.   4,   72  P  324. 

Pa. — Kerr  v.  Pennsylvania  R.  Co., 
169    Pa.    95,    32   A   96. 

Wash. — Clark  v.  Northern  Pac.  K. 
Co.,   29   Wash.    139,    69   F   636. 

[a]  CoaiBwa-law  motion  for  loan 
of  MTVtoos. — Under  2  Code  {  2475, 
providing  that.  If  the  wife.  Is  Hying 
separate  from  the  husband,  she  may 
'  sue  for  torts  to  her  children,  a  pe- 
tition alleging  that  the  father  had 
deserted  the  mother  long  ago,  and 
that  before  the  injury  of  the  child 
she  had  received  his  seryicea  and 
would  have  continued  to  receive 
them  had  he  not  been  Injured,  shows 
a  right  ot  action  of  the  mother,  in 
the  absence  of  a  special  demurrer. 
Amoe  V.  Atlanta  R.  Co.,  104  Oa.  809, 
31   SE  42. 

69.  Ransom  v.  New  Tork,  etc.,  R. 
Co.,  »S  Oh.  St.  223,  112  NE!  686. 
r.RA1916E:  704  (so  held  as  to  both 
the  federal  and  the  Ohio  employers' 
liability  acts). 

Adoytsd  ehlUxMi  rMMrally  see 
Child  or  Children  12. 

70.  Uount  V.  Tremont  Lumber 
Co.,  121  La.  64.  46  S  103,  126  AmSR 
812,  16  L.RANS  199,  15  AnnCas  148; 
Oulla  V.  Lehigh  Valley  Coal  Co.,  28 
Pa.  Super.  11. 

Am  nszt  of  Ua  seye  Infra  i  68. 

71.  Heldecamp  v.  Jersey  City, 
etc.,  R.  Co.,  69  N.  J.  U  284,  55  A  239, 
101  AmSR  707. 

73.  Western  Union  Tel.  Co.  v. 
HcQlll,  67  Fed.  699,  6  CCA  621,  21 
LRA  818  [overr  Joplln,  etc.,  R.  Co. 
V.  Payne,  194  Fed.  387,  114  CCA  305] 
(under  Kansas  statute):  Watson  v. 
St  Paul  City  R.  Co.,  70  Minn.  514, 
78  NW  400;  Gottlieb  v.  New  Jer- 
sey St.  R.  Co.,  72  N.  J.  L.  480,  63 
A  339  [rev  71  N.  J.  L.  47,  58  A  10881; 
Grosao  v.  Delaware,  etc.,  R.  Co.,  50 
N.  J.  L.  317,  IS  A  233;  Drake  v.  GU- 
more,  52  N.  T.  389;  Dlcklna  v.  New 
Tork  Cent.  R.  Co.,  23  N.  T.  158; 
Green  v.  Hudson  River  R.  Co.,  2  Abb 
Dec.  (N.  Y.)  277,  2  Keyes  294;  Green 
V.  Hudson  River  R.  Co.,  32  Barb. 
(N.  T.)  26;  Lucas  v.  New  York  Gent. 
R.  Co.,  21  Barb.  CN.  Y.)  245,  247. 
But  see  Trafford  v.  Adams  Express 
Co.,  8  Lea  (Tenn.)  96  (where,  ad- 
mitting that  the  husband  is  not 
strictly  the  next  of  kin  of  his  wife. 
It  was  held  that  he  was  entitled  to 
the  recovery  for  her  death,  under  the 
;8urvlval  statute,  to  the  exclusion  of 
the  next  of  kin). 

"The  husband  Is  not  next  of  kin 
to  the  wife,  nor  she  to  him."  Lucas 
V.  New  York  Cent.  R.  Co.,  supra. 

73.  Heldecamp  v.  Jersey  City, 
etc.,  R.  Co.,  69  N.  J.  L.  284,  56  A 
239,  101  AmSR  707.  See  also  supra 
i  62  text  and  note  70.  But  see  Omaha 
water  Co.  ▼.  Schamel,  147  Fed.  502, 
78  CCA  68  (where  an  adopted  child 
recovered  as  next  of  kin  under  the 
Nebraska  statute). 

OhUdrea  mtmmtSlj  see  supra  t  B2. 

74.  Marshall  v.  Wabash  R.  Co., 
120    Ho.    276,    26    SW    179;    Steel    v. 


Kurtz,  28  Oh.  St.  191  [foil  Lima  Elec- 
tric Light,  etc.,  Co.  V.  Deubler,  7  Oh. 
Clr.  Ct.  185].  See  also  infra  notes 
75-82. 

7S.  See  statutory  provisions;  and 
infra    i    67. 

78.  Ark. — Kansas  City  Southern 
R.  Co.  V.  Frost,  98  Ark.  183,  124  SW 
748. 

111. — Chicago,  etc,  R.  Co.  v.  Logue, 
47    111.    A.    292. 

Ind. — L.  T.  Dlckaaon  Coal  C!o.  v. 
Liddll,  49  Ind.  A.  40,  94  NB  411. 

Kan. — Bolinger  v.  Beachana,  81 
Kan.  746,  106  P  1094;  Atchison,  etc., 
R.  Co.  V.  Townsend,  71  Kan.  624, 
81  P  205,  6  AnnCas  191;  Atchison, 
etc.,  R.  Co.  V.  Ryan,  62  Kan.  682,- 
64    P   603. 

Mo. — Charlton  v.  St.  JjoiAn,  etc., 
R.  Co.,  200  Mo.  413,  98  SW  619  (un- 
der   Kansas    statute). 

Nebr. — Warren  v.  Ehiglehart,  13 
Nebr.  283,  13  NW  40L 

N.  Y. — Carpenter  v.  Buffalo  Gen- 
eral Electric  Co.,  155  App.  Dlv.  665, 
140  NYS  569  [atf  213  N.  Y.  101,  106 
NE   1026,   AnnCasl916C   7541. 

Oh. — Dunhene  v.  Ohio  L.  Ins.,  etc, 
Co..  1  Dlsn.  267,  12  Oh.  Dec  (Re- 
print) 608. 

Okl. — Shawnee  Gas,  etc,  Co.  v. 
Motesenbocker,  41  OkL  464,  138  P 
790. 

Kiln  see  infra  note  89. 

77.  Sesoant  and  OlatrlbBtlOA  trm- 
•rall7  see  Descent  and  Distribution 
[14   Cyc  1]. 

78.  Joplln,  etc.,  R.  Co.  v.  Payne, 
194  Fed.  387.  114  CCA  805  [overr 
Western  Union  Tel.  Co.  v.  McGlll. 
57  Fed.  699,  6  CCA  521,  21  LRA  818] 
(under  Kansas  statute);  Cleveland, 
etc.,  R.  Co.  V.  Baddeley,  150  111.  328, 
36  NE  965  [aff  52  111.  A.  94);  Chi- 
cago V.  Major,  18  111.  349,  68  AmD  553; 
Rautman  v.  Chicago  Cons.  Tract.  Co., 
156  111.  A.  457;  Atchison,  etc.,  R.  Co. 
V.  Townsend,  71  Kan.  524,  81  P  205, 
6  AnnCas  191  [under  the  Code  ! 
422]-  Steel  v.  Kurtx,  28  Oh.  St.  191 
(husband  takes  as  next  of  kin  to  ex- 
clusion of  brothers  and  sisters).  But 
see  Warren  v.  Gnglehart,  13  Nebr. 
283,  13  NW  401  (where  the  rule  is 
recognised,  but  the  husband  was  ex- 
cluded because  under  the  statute  of 
descents,  he  did  not  take  his  wife's 
separate  estate). 

79.  Lima  Electric  Light,  etc.,  Co. 
V.  Duebler,  7  Oh.  Clr.  CS.  186,  3  Oh. 
Clr.  Dec.  720. 

sa  Omaha  Water  Co.  v.  Schamel, 
147  Fed.  502,  78  CCA  86;  Carpenter 
V.  Buffalo  Gen.  Electric  Co.,  213 
N.,  Y.  101.  106  NE  1026,  AnnCas 
1916C  764  [all  166  App.  Dlv.  666,  140 
NTS    659]. 

_81.  (^rpenter  v.  Buffalo  (Jen. 
Electric  Co.,  213  N.  T.  101,  106  NE 
1026,  AnnC:a8l916C  764  [aft  156  App. 
Dlv.    655,    140   NYS   568]. 

[a]  Bnl*  appUad. — Where  dece- 
dent's mother  by  adoption  is  de'ad, 
her  brothers  and  sisters,  and  not  de- 
cedent's natural  father,  are  the  next 
of  kin.  Carpenter  v.  Buffalo  <}en. 
Electric  Co.,  218  N.  T.  101,  106  NE 
1026,  AnnCasl916C  754  faff  166  App. 
Div.  656,  140  NTS  689]. 


who  would  take  personal  property  of  decedent  by 
intestate  succession  '*  under  the  statute  of  descent 
-and  distribution,"  and  in  accordance  with  this  view 
the  term  "next  of  kiii"  has  been  held^to  include 
the  husband,'^  the  wife,"  and  kindred  by  adop- 
tion,'" to  the  exclusion  of  the  natural  kin  of  the 
adopted  child,"^  although  it  also  has  been  held,  not- 
withstanding such  a  statute,  that  the  husband  is 
not  next  of  kin  of  his  wife.''  Brothers  and  asters 
have  been  held  to  be  the  next  of  kin  to  the  exclu- 
sion of  the  mother.'^  In  some  jurisdictions,  wfaete 
decedent  leaves  no  widow  or  child,  the  father  b  the 
sole  next  of  kin  to  the  ezelnsion  of  the  mother,  sis- 
ters, and  brothers  ;'*  in  others,  the  father  and  mother 
are  both  next  of  kin.**    The  words  "next  of  kin" 

8ft  Western  tlnion  TeL  Ca  v.  Hc- 
Oill,  57  Fed.  699,  6  CCA  521,  21  LRA 
818  (under  (3en.  St.  [Kan.  1889}  par 
4519);  Watson  v.  St.  Paul  City  R 
Co.,  70  Minn.  514,  73  NW  400;  Gott- 
lieb V.  North  Jersey  St.  R.  Q>.,  72 
N.  J.  L.  480,  63  A  339  (rev  71  N.  J. 
L.  47,  58  A  1088]. 

[a]  b  W««t  VixflBlay— "As  oric- 
Inally  passed,  it  adopted  the  stat- 
ute of  descents  and  distributions  u 
a  means  of  ascertaining  the  next  of 
kin,  and  required  the  Jury  to  give 
such  damages  as  they  should  deem 
fair  and  Just.  The  elimination  of 
the  phrase  relating  to  the  widow 
and  next  of  kin  and  direction  of  diK- 
tributlon  to  the  parties  and  in  tbe 
proportions  provided  in  relation  to 
the  distribution  of  personal  estate, 
enlarged  it  in  respect  of  the  bene- 
flciarles,  so  as  to  let  in  the  husband. 
In  case  of  tbe  death  of  the  wife.  In 
this  way,  more  adequate  provision 
was  made  for  the  family  of  the  de- 
ceased. Read  in  Its  general  ont- 
lines,  the  statute,  in  its  original 
form,  had  for  its  principal  purpose 
the  support  and  maintenance  of  ihe 
family  of  the  deceased  person.  The 
admission  of  the  husband  as  a  bene- 
flciary  was  an  additional  provision 
for  the  family.  Going  to  the  father, 
in  case  of  the  death  of  a  child,  and 
to  the  husband  and  children  in  ca^* 
of  the  death  of  the  wife,  the  recov- 
ery became  available  for  family  pur- 
poses in  general;  and,  on  the  death 
of  the  father  or  husband.  It  would 
go  to  the  children  by  Inheritance. 
The  wife  and  children  are  admitted 
to  the  benefit  of  the  statute,  in  this 
indirect  way,  when  the  recovery  is 
for  the  death  of  a  child  without  it- 
sue,  the  father  living.  If  the  father 
Is  dead,  they  are  direct  beneficiaries. 
When  he  is  the  direct  beneflclarr, 
they  are  indirect  beneflclaries."  Swope 
V.  Keystone  Coal,  etc.,  Cto.,  78  W. 
Va.   517,   89  SB  284,   LRA1917A  11!S 

83.  Hall  V.  Grain,  2  Oh.  Dec.  (Re- 
print)  453,  3  WestLMonth  137. 

84.  Swift  V.  Johnson,  JSS  Fed. 
867,  71  CCA  619,  1  LRANS  1161  (un- 
der Minnesota  statute) ;  Thompson  t. 
Chicago,  etc,  R  Co.,  104  Fed.  84! 
(under  Nebraska  statute). 

85.  U.  S. — Missouri,  etc,  R  Co. 
V.  Wulf,  192  Fed.  919,  US  CCA  665 
[aff  226  U.  S.  570,  38  SCt  1J5.  57 
L.    ed.    355]    (under   Kansas   statute). 

Kan. — Siegrlst  v.  Atchison,  etc..  R 
Co.,  91  Kan.  260,  187  P  975;  Atchi- 
son Water  Co.  v.  Price.  (A.)  59  P 
677. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co.,  176  Mich.  413,  142  NW  832. 

Mo. — (3harltin  v.  St  Liouls.  etc..  R. 
Co.,  200  Mo.  413,  98  SW  S29  (under 
Kansas  statute);  Gaska  ▼.  American 
Car,  etc,  Co.,  127  Mo.  A.  169,  lOS 
SW  3;  Riley  y.  Grand  Islaad  Re- 
ceivers, 72  Mo.  A.  280  (under  Kansas 
statute). 

N.  T. — Matter  of  Connor,  178  App. 
Dlv.  955  mem,  165  NYS  1081  mem 
[mod  98  Misc.  638,  164  NYS  >4i. 
and  aff  222  N.  T.  653  mem,  11)  NE 
1036   mem]. 

[a]    b  VMr  Toik,  the  fftther  vu 
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as  used  in  some  statutes  do  not  include  children  of 
deceased,  although  they  are  in  fact  next  of  kin," 
but  they'  do  include  grandchildren/^  and  a  brother 
or  sister  en  ventre  sa  mere  at  the  time  of  the  acci- 
dent and  afterward  bom  alive.**  The  word  "heirs" 
used  in  statutes  as  descriptive  of  the  beneficiaries 
has  been  construed  variously  a*  including  all  per- 
sons entitled  to  inherit  from  decedent,*'  and  as  lim- 
ited to  children,o°  or  the  widow  and  children,**  ex- 
cluding a  surviving  husband,"'  parents,*'  and  col- 
lateral relatives.**    Some  statutes  without  expressly 


naming  beneficiaries  provide  for  a  recovery  in  the 
name  of  the  personal  representative  to  be  distributed 
as  provided  by  law  in  the  case  of  iMrsonal  property 
of  persons  dying  intestate.'* 

[^  64]  6.  lU^tiiiutes."  Statutory  rights  of 
action  given  kindred  for  injuries  done  another  do 
not  embrace  illegitimate  kindred,  without  express 
mention."  A  bastard  is  not  a  child  within  the 
meaiung  of  the  statute,**  and  therefore  an  illegiti- 
mate child   cannot   recover  for  the   death    of   its 


sole  next  of  kin  to  the  exclusion  of 
the  mother  under  former  statute. 
Llpp  v.  OU».  181  N.  Y.  559,  56  NE 
<9;  McOurty  v.  New  Amsterdam 
Gas  Co..  115  App.  Dtv.  Wt,  101  NTS 
235 

86.  Pittsburgh,  etc.,  R.  Co.  v. 
Reed.  44  Ind.  A.  63B,  88  NB  1080 
(under  Burns  St.  Annot.  C1S08]  I 
385). 

[al  Beaaon  for  rvii*. — "The  chil- 
dren of  a  decedent  are  his  next  of 
kin,  but  they  are  put  in  the  class 
<rlth  the  widow  or  widower,  as  the 
case  may  be,  by  the  statute,  but  the 
phrase,  "next  of  kin.'  as  used  in  the 
statute,  relates  to  others  than  the 
decedent's  children."  Pittsburgh, 
etc..  R.  Co.  V.  Reed,  44  Ind.  A.  635, 
88    NB    1080.    1083. 

87.  Pittsburgh,  etc,  R.  Co.  V. 
Reed.  44  Ind.  A.  635,  88  NB  1080 
(dlst  McCutcheon  v.  Receivers,  etc., 
16    Fed.    13]. 

88.  Chicago,  etc.,  R.  Co.  ▼.  L,osue, 
47  IlL  A.  292  [afC  168  111.  621,  42  NB 
53].  See  Preble  v.  Wabash,  etc.,  R. 
Co.,  243  111.  340,  90  NB  716  (where 
allegation  and  proof  of  an  unborn 
child  as  sole  next  of  kin  was  per- 
mitted). 

89.  U.  8. — Spokane,  etc.,  R.  Co.  v. 
Whitley.  237  U.  S.  487,  35  SCt  655, 
9»  L.  ed.  1060,  LRA1916F  736  (widow 
and  mother  included  under  Idaho 
statute):  Peterman  v.  Northern  Pa- 
cific R.  Co.,  105  Fed.  336  (mother  in- 
cluded under  Idaho  statute);  St.  Liou- 
la,  et<x,  R.  Co.  v.  Needliam,  62  Fed.  371, 
3  CCA  129,  25  L.RA  833  (widow  an 
""heir"  under  Arkansas  statute  and 
entitled  to  sue  as  such). 

Ark. — Kansas  City  Southern  R. 
Co.  V.  Frost,  93  Ark.  188,  124  SW 
748  (mother  not  an  heir  where  there 
are  children);  St.  Louis,  etc.,  R.  Co.  t, 
Corman,  92  Ark.  102,  122  SW  116 
(widow  held  an  heir). 

Cal. — Slmoneau  v.  Pacific  Blectrio 
R.  Co.,  159  Cal.  494,  116  P  320  (col- 
lateral kin);  Knott  v.  McGllvray,  124 
C;al.  128,  56  P  789  [aff  179  U.  S.  680 
mem,  21  SCt  917  mem,  45  L.  ed.  383 
mem]  (widow  included);  Redfleld  v. 
Oakland  Cons.  St.  R.  Co.,  110  Cal. 
277.  42  P  822,  1063  (husband  and 
minor  children). 

Colo. — Rocky  Mountain  Fuel  (^  v. 
Kovalcs.  26  Colo.  A.  554,  144  P  863 
(holding  that  "lineal  heirs"  includes 
parents). 

Ida. — Whitley  v.  Spokane,  etc.,  R. 
Co.,  23  Ida.  642,  132  P  121  [aft  237 
U.  S.  487,  36  SCt  665,  69  L.  ed.  1060, 
L,RA1915F    1060]     (mother   Included). 

Minn. — Comstock  v.  Baldwin,  125 
Minn.  357,  147  NW  278  (construing 
a.  complaint) ;  Stangeland  v.  Minne- 
apolis, etc.,  R.  Co.,  105  Minn.  224, 
117  NW  386  (father  included  where 
no  Widow  or  child,  under  North  Da- 
kota statute). 

N.  D. — Satterberg  v.  Minneapolis, 
etc.,  R.  Co.,  19  N.  D.  38.  121  NW  70 
(brothers  and  sisters  included  where 
no  surviving  parent,  wife,  husband, 
or   child). 

S.  C— Kitchen  v.  R.  Co.,  68  S.  C. 
554.  561,  48  SB  4,  1  AnnCas  747  (hus- 
band included);  Dukes  v.  Faulk,  37 
S.    C.    264,    16   SB   122,   34  AmSR   746. 

"The  word  Tielr'  and  the  word  'dis- 
tributee' mean  the  same  thing,  un- 
less there  Is  something  to  change  the 
ordinary  meaning  of  "heir.'  "  Kitch- 
en v.  Southern  R.  Co.,  68  S.  C.  554, 
661,  48  SB  4,  1  AnnCas  747. 


ta]  la  CalUomia,  the  word 
"heirs"  under  Code  Civ.  Proa.  |  177 
allowing  heirs  to  recover  for  the 
death  of  an  adult  by  wrongful  act 
includes  all  those  capable  of  inher- 
itance from  the  deceased  generally, 
uncontrolled  by  limitation  of  stat- 
utes relating  to  the  distribution  of 
community  property,  and  hence  In- 
cludes minor  children  of  deceased. 
Redfleld  v.  Oakland  Cons.  St.  R.  Co., 
110  Cal.  277.  42  P  822,  1061. 

[b]  b  OoloisdOt  under  the  Coal 
Mining  Act,  providing  that  a  right  of 
action  shall  accrue  to  the  widow  and 
the  lineal  heirs  of  the  parson  whose 
life  is  lost,  a  father  and  mother  come 
within  the  term  "lineal  heirs,"  in 
view  of  Rev.  St.  (1908)  i  7040,  and 
the  General  Damage  Act.  Rocky 
Mountain  Fuel  Co.  v.  Kovatca,  26 
Colo.  A.  554,   144  P  863. 

-mtaxm"  M  paxtiMi  see  infra  |  123. 

90.  U.  B. — ^Hopper  v.  Denver,  etc, 
R.  Co.,  156  Fed.  273,  84  CCA  21  (un- 
der Colorado  statute). 

Colo. — Grogan  v.  Denver,  etc,  R. 
Co.,  66  Colo.  450,  138  P  764;  Hindry 
V.  Holt,  24  Colo.  464.  51  P  1002,  65 
AmSR  235,  89  LJiA  351. 

Ky. — ^tK>ulsville,  etc,  R.  Co.  v. 
Coppage,  13  SW  1086.  12  KyL.  200; 
Hennings  v.  Louisville  Leather  Co., 
12  SW  550,  11  KyL  644;  Jordan  v. 
Cincinnati,  etc,  R.  Co.,  89  Ky.  40, 
11  SW  1013,  11  KyL  204;  Hender- 
son V.  Kentucky,  etc.,  R.  C!o.,  86  Ky. 
389.   6  SW  875,  9  KyL  626. 

S.  D. — Lints  V.  Holy  Terror  Mln. 
Co.,   13  S.  D.   489,  83  NW  570. 

Wis. — Brown  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  137,  77  NW  748,  78  NW 
771,   44   LRA  679. 

•1.  Whittlesey  v.  Seattle,  »4 
Wash.  64E,  163  P  193,  LRA1917D 
1084;  Johnson  v.  Seattle  Blectrlc  Co., 
39  Wash.  211.  81  P  705  (where  it  is 
said  that  further  question  iq  fore- 
closed by  the  rule  of  stare  decisis); 
Manning  v.  Tacoma  R.,  etc.,  Co.,  34 
Wash.  406,  75  P  994;  Copeland  v. 
Seattle.  33  Wash.  415,  74  P  682,  65 
LRA  333;  Robinson  v.  Baltimore, 
etc.,  Min.,  etc.,  Co.,  26  Wash.  484. 
67  P  274;,Nesbltt  v.  Northern  Pac 
R.  Co.,  22  Wash.  698,  61  P  141; 
Noble  y.  Seattle,  19  Wash.  133,  63 
P   1018,   40   LRA   822. 

M.  Whittlesey  v.  Seattle,  94 
Wash.  645.  163  P  193.  LRA1917D 
1084;  Johnson  v.  Seattle  Electric 
Co.,    39  Wash.    211,   81    P  706. 

83.  Pennsylvania  Co.  v.  Malia,  49 
SW  809,  20  KyL  1623;  Garden  v. 
Louisville,  etc.,  R.  Co.,  (Ky.)  37  SW 
839;  Hackett  v.  Louisville,  etc.,  R. 
Co.,  95  Ky.  236,  24  SW  871,  15  KyL 
612;  Kentucky  Cent.  R.  Co.  v.  Mc- 
Glnty.  14  SW  601,  12  KyL  482;  Louis- 
ville, etc,  R.  Co.  V.  Coppage,  13  SW 
1086,  12  KyL  200;  Hennlngs  v.  Lou- 
isville Leather  (>}.,  12  SW  650,  11 
KyL  544;  Jordan  v.  Cincinnati,  etc., 
R.  Co..  89  Ky.  40,  11  SW  1013.  11  KyL 
204;  Henderson  v.  Kentucky  Cent. 
R.  Co.,  8(  Ky.  389,  5  SW  875.  9  KyL 
625;  FItts  V.  Johnson,  11  KyL  676: 
Manning  v.  Tacoma  R.,  etc.,  Co.,  34 
Wash.  406.  75  P  994;  Nesbitt  v. 
Northern  Pac.  R.  Co.,  22  Wash.  698, 
61  P  141;  Noble  v.  Seattle,  19  Wash. 
133,   62  P  1013,  40  LRA   832. 

[a]  <<Uae«l  hair"  Includes  a  fa- 
ther. Willis  Coal,  etc,  Co.  v.  Orlx- 
xell,    198    111.    313,    <6    NB    74    (min- 


ing actj 


Lioulsvllle,  etc,  R.  Co.  v.  Cop- 


page, 13  SW  1086,  12  KyL  200;  Jor- 
dan V.  Cincinnati,  etc.,  R.  Co.,  89 
Ky.  40,  11  SW  1013,  11  KyL  204; 
Henderson  v.  Kentucky  Cent.  R.  Co., 
86  Ky.  389,  6  SW  876,  9  KyL  625; 
Whittlesey  v.  Seattle,  94  Wash.  645, 
163  P  193,  LRA1917D  1084;  Man- 
ning v.  Tacoma,  R..  etc.,  Co..  34  Wash. 
406. .  75  P  994;  Noble  V.  Seattle, 
19  Wash.  133.  52  P  1018,  40  LRA 
822. 

•S.  See  statutory  provisions;  and 
Grand  Trunk  Western  R.  Co.  V.  Gil- 
pin, 208  Fed.  126,  125  CCA  278  [dlst 
Walker  v.  Lansing,  etc..  Tract.  Co., 
166  Mich.  514,  121  NW  271}  (hold- 
ing under  Michigan  statute  that  hus- 
band is  entitled  to  damages  for  death 
of  wife) ;  Swope  v.  Keystone  Coal, 
etc.,  Co.,  78  W.  Va.  517,  89  SB  284, 
LRA1917A  1128.     See  also  infra  I  67. 

86.  Bastards  generally  see  Bas- 
tards 7   C.   J.   p   935. 

87.  Alabama,  etc.,  R.  Co.  v.  Wil- 
liams, 78  Miss.  209,  28  8  853,  84 
AmSR  624,  51  LRA  836;  Illinois  (ient. 
R.  Co.  V.  Johnson,  77  Miss.  727,  28 
8  763.   61   LRA  837. 

"Now,  If  we  turn  to  the  statute 
under  which  appellee  sued  (laws 
1898,  p.  83),  we  see  that  it  refers 
to  the  'widow,  husband,  father,  moth- 
er, sister,  brother'  of  deceased,  and 
we  hold  that  it  refers  only  to  tha 
legal  widow,  husband,  father,  moth- 
er, sister,  brother,  because  illegiti- 
mates are  not  expressly  Included. 
People  unmarried  can  leave  no  wid- 
ow or  husband,  and  illegitimates  can 
leave  no  father,  mother,  sister  or 
brother,  because  they  could  have 
none  at  common  law  and  no  statute 
enables  them  to  have  either.  The 
collocation  shows  that  legitimates 
only  'could  have  been  referred  to. 
Certainly  the  putative  father  waa 
not  meant,  and  the  adulterer  or  adul- 
teress could  not  be  meant  under  the 
terms,  'husband  or  widow,'  and  we 
can  Imagine  no  process  of  reasoning 
by  which  the  cpurts  can  Interpolate 
the  words,  'whether  legitimate  or 
illegitimate,'  before  the  words,  fa- 
ther, mother,  sister  or  brother.' 
Courts  can  only  pronounce  what  the 
law  is,  not  what  they  may  think  It 
ought  to  be."  Alabama,  etc.,  R.  Co. 
V.  Williams.  78  Miss.  209,  217,  28  8 
853,  84  AmSR  624,  61  LRA  836. 

[a]  BMMOa  (or  ml«^-"Lagi8la- 
tlon  must  be  prestimed  to  be  en- 
acted In  the  light  of  the  common 
law,  and  not  to  give  or  enlarge 
rights  denied  at  common  law  to  a 
class  separated  by  it  from  the  com- 
mon mass,  without  express  mention." 
Alabama,  etc.,  R.  Co.  v.  Williams,  78 
Miss.  209,  216,  28  S  853,  84  AmSR 
624,    61    LRA   836. 

88.  McDonald  v.  Pittsburgh,  etc., 
R.  Co.,  144  Ind.-  459.  43  NE  447,  56 
AmSR  185,  32  LRA  309:  Citizens' 
St  R.  Co.  V.  Cooper,  22  Ind.  A.  459, 
63  NB  1092,  72  AmSR  319;  Lynch 
V.  Knoop,  118  La.  611,  616,  43  S 
252,  118  AmSR  391,  8  LRANS  480, 
10  AnnCas  807;  Runt  v.  Illinois 
Cent.  R.  Co.,  88  Miss.  675,  41  S  1; 
Alabama,  etc.,  R.  Co.  v.  Williams.  78 
Miss.  209,  28  S  853.  84  AmSR  624. 
61  LRA  836;  Dickinson  v.  North 
Eastern  R.  Co.,  2  H.  &  CX  736,  159  Re- 
print 304. 

"The  terms  of  the  act  cannot  be 
extended  so  as  to  Include  a  natural 
mother  or  a  natural  offspring.  Le- 
gitimate relationship  was  the  legis- 
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mother;'*  and  the  father^  or  the  mother'  cannot 
recover  for  the  death  of  their  illegitimate  child,  un- 
der statutes  naming  children  and  parents  as  benefici- 
aries.* So  where  the  statute  gives  a  right  of  action 
to  a  brother  or  sister,  such  right  cannot  be  extended 
to  include  an  illegitimate  brother  or  sister/  And 
even  the  word  "dependent"  has  been  held  not  to 
include  an  illegitimate  child.*  But  where  there  are 
statutes  substantially  legitimizing  bastards  as  to  the 
mother,  or  conferring  on  them  the  right  to  inherit 
or  transmit  inheritances  from  or  through  the 
mother,"  a  mother  may  recover  for  the  death  of  her 
bastard  child,'  and  such  child  may  recover  for  the 
death  of  its  mother,"  under  the  designations  of  par- 
ent, child,  or  next  of  kin;  and  as  next  of  kin, 
brothers  or  sisters  who  are  children  of  the  same 
mother  may  recover  notwithstanding  illegitimacy.' 
The  rule  is  broad  enough  to  let  in  any  next  of  kin 
in  the  matem^  line.*"    It  is  immaterial  that  such  en- 


abling statute  was  enacted  and  took  effect  subse- 
quent to  the  statute  creating  the  cause  of  action  for 
death.^^  But  such  a  statute  does  not  affect 'the  situ- 
ation as  between  the  child  and  its  father,  and  neither 
can  recover  for  the  death  of  the  other.^^  Where  the 
parents  of  illegitimate  children  are  bound  to  educate 
and  support  them,  it  has  been  held  that  such  children 
may  recover  for  the  wrongful  death  of  their  father.** 

Under  the  Federal  Employers'  Liability  Act,  an 
ill^timate  child  may  have  next  of  kin  through  its 
mother,  where  the  statutes  of  the  state  where  the 
cause  of  action  arose  confer  kinship  in  the  maternal 
line." 

[i  65]  6.  Nonresidents  and  AUens."  The 
benefit  of  the  various  statutes  authorizing  actions 
for  death  by  wrongful  act  almost  unifonnly  has 
been  held  to  extend  to  citizens  and  residents  of 
other  states,**  and  to  nonresident  aliens,*'  and  a 


latlve  Intent."  Lynch  v.  Knoop, 
supra. 

99.  Dickinson  v.  North  Eastern  R. 
Co.,  2  H.  &  C.  735.  169  Reprint  304. 

1.  Seaboard  Air  Line  R.  Co.  v. 
Kenney,  240  U.  S.  489,  36  SCt  458,  60 
ti.  ed.  762;  McDonald  v.  Pittsburgh, 
etc.,  R.  Co.,  144  Ind.  459.  43  NE  447, 
56  AmSR  186,  32  LRA  309;  Citizens' 
St.  R.  Co.  V.  Cooper,  22  Ind.  A.  469, 
53  NE  1092,  72  AmSR  319;  Runt  v. 
Illinois  Cent.  R.  Co.,  88  Miss.  676, 
41  S  1  (under  Loulsana  statute) ; 
Marshall  vl  Wabash  R.  Co.,  120  Mo. 
276,   26   SW  179. 

ta]  AckiioWlaAlrBuat  and  rapport 
of  tba  ohllA  by  the  father,  and  death 
of  the  mother  does  not  change  the 
rule.  Marshall  v.  Wabash  R.  Co.,  46 
Fed.    269. 

[b]  On*  wlio  maixlea  th*  motliar 
of  a  bastard,  whether  properly 
term^  a  stepfather  or  not,  cannot 
recover  for  the  death  of  such  child. 
Thornburg  v.  American  Strawboard 
Co.,  141  Ind.  443,  40  NB  1062,  60 
AmSR  SS4. 

a.  U.  S. — ^Marshall  v.  Wabash  R. 
Co.,  46  Fed.  269. 

Ga. — Robinson  y.  Oeorgla,  etc.,  R. 
Co.;  117  Oa.  168,  43  SB  462,  97  AmSR 
166,   60  LRA   656. 

Ind. — Cltlsens'  St.  R.  Co.  v.  Coop- 
er. 22  Ind.  A.  469,  63  NE  1092,  72 
AmSR  319. 

La. — Lynch  t.  Knoop,  118  La.  611, 
43  S  252.  118  AmSR  391,  8  LRANS 
480,  10  AnnCas   807. 

Miss. — Runt  v.  Illinois  Cent.  R. 
Co.,  88  Miss.  676,  41  8  1  (under 
Louisiana  statute):  Loulavllle,  etc., 
R.  Co.  v.  Thomas,  87  Miss.  600,  40  S 
267;  Alabama,  etc.,  R.  Co.  v.  Wil- 
liams, 78  Miss.  209,  28  S  853,  84 
AmSR  624,  51  LRA  836. 

Pa. — Thompson  v.  Delaware,  etc., 
R.  Co.,  41  Pa.  Super.  617  (but  rule 
otherwise  by  statute);  Harkins  v. 
Pennsylvania,  etc.,  R.  Co.,  16  Phlla. 
286. 

S.  C— Croft  v.  on  Co.,  83  S.  C. 
232,  65  SE  216.  217,  [quot  Cycl;  Mc- 
Donald v.  Southern  R.  Co.,  71  S.  C. 
362,  51  SE  138.  110  AmSR  676,  2 
LRANS    640. 

Eng. — Clarke  v.  Carfln  Coal  Co., 
[1891]  A.  C.  412  (law  of  Scotland). 

Ont. — Qlbson  v.  Midland  R.  Co.,  2 
Ont.  668. 

3.  See  supra  9  61. 

[a]  "nils  ml*  ra«M  upon  the 
doctrine  that  in  law  a  bastard  is 
nuUlus  Alius,  and,  as  Blackstone 
says,  has  no  ancestor."  Citizens'  St. 
R.  Co.  V.  Cooper,  22  Ind.  A.  459,  53 
NE  1092,  1095,   72  AmSR  319. 

4.  Qreen  v.  New  Orleans  R.  Co., 
141  La.  120,  74  S  717;  Illinois  Cent. 
R.  Co.  V.  Johnson.  77  Miss.  727,  28 
S    753,    51    LRA    837. 

B.  Good  V.  Towns,  56  Vt.  410.  48 
AmR  799  (under  a  statute  giving  a 
right  of  action  to  one  dependent  on 


a  person  whose  death  was  caused  by 
Intoxicating  liquors). 

6.  See  Bastards  ft  41-66. 

7.  D.  C. — Southern  R.  Co.  v.  Haw- 
kins,  36  App.   313. 

Fla. — Hadley  v.  Tallahassee,  67 
Fla.  436,  65  S  545,  AnnCasl916C  719. 

111. — Security  Title,  etc,  Co.  v. 
West  Chicago  St.  R.  C^o.,  91  111.  A. 
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Ind. — L.  T.  Dlckason  Coal  Co.  v. 
Llddil,  49  Ind.  A.   40,   94  NE  411. 

Miss. — ^Wheeler  v.  Southern  R.  Co., 
Ill  Miss.  528,  71  S  812  (under  Ten- 
nessee   statute). 

Mo. — Marshall  v.  Wabash  !R.  Co., 
120  Mo.  276,  25  SW  179.  Contra 
Marshall  v.  Wabash  R.  Co.,  46 
Fed.  269  (decided  under  Missouri 
statute,  but  merely  a  dictum,  because 
the  action  was  dismissed  for  want 
of  jurisdiction.  The  statute  confer- 
ring rights  of  Inheritance  as  between 
the  mother  and  child  was  apparently 
overlooked). 

Pa. — Thompson  v.  Delaware,  etc, 
R.  Co.,   41   Pa.   Super.  617. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Walker,  48  Tex.  Civ.  A.  62,  106  SW 
705. 

Wis. — ^Andrsejewskl  v.  Northwest- 
em  Fuel  Co.,  158  Wis.  170,  148  NW 
37. 

e.  Marshall  v.  Wabash  R.  Co.,  120 
Mo.  276,  25  SW  179;  Muhl  v.  Mich- 
igan Southern  R.  Co.,  10  Oh.  St,  272 
(where,  however,  the  ground  of  de- 
cision is  not  clear);  Galveston,  etc., 
R.  Co.  v.  Walker,  48  Tex.  Civ.  A. 
62,   106    SW   705. 

9.  Southern  R.  Co.  v.  Hawkins.  36 
App.  (D.  C.)  313,  21  AnnCas  926  (il- 
legitimate brother  of  the  half  blood): 
L.  T.  Dlckason  Coal  Co.  v.  Llddil, 
49  Ind.  A.  40,  94  NE  411  (half  broth- 
ers and  sisters);  Kenney  v.  Seaboard 
Air  Line  R.  Co.,  167  N.  C.  14,  82  SE 
968,  AnnCa8l916E  460  (half  broth- 
ers). 

ta]  In  KUslMdppl.— Under  Code 
Annot.  }  1649,  providing  that  Illegiti- 
mates may  take  by  inheritance  In 
certain  cases,  an  illegitimate  daugh- 
ter cannot  maintain  an  action  for 
the  death  of  her  half  sister  who  was 
also  an  Illegitimate  daughter  of  the 
same  mother.  Illinois  Cent.  R.  Co. 
V.  Johnson,  77  Miss.  727,  28  S  753,  61 
LRA  ,837. 

10b  L.  T.  Dlckason  Coal  Co.  v. 
Llddil,  49  Ind.  A.  40,  94  NE  411. 
See  also  cases  supra  notes  7,  8,  9. 

11.  Security  Title,  etc.,  Co.  v. 
West  Chicago  St.  R.  Co.,  91  111.  A. 
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liniat  law  gowTBa  Unslilp  see  in- 
fra  1   70. 

la.  Seaboard  Air  Line  R.  Co.  v. 
Kenny,  240  IT.  S.  489,  36  SCt  458,  60 
L.  ed.  762;  Marshall  v.  Wabash  R. 
Co.,    120   Mo.   275,   25   SW   179. 

13.  Quinones  v.  American  R.  Co., 
4   Porto   Rico-  Fed.   264. 


14.  Kenney  v.  Seaboard  Air  Line 
R  Co..  167  N.  C.  14,  92  SE  968,  Ann 
Casl916E   460. 

16.    See  also  Aliens  i  39. 

16.  n.  S. — Dennlck  v.  Central  R. 
Co..  103  U.  S.  11,  26  L.  ed.  4S9 
(dictum). 

Colo. — Ferrara  v.  Auric  Mln.  Co.. 
43  Colo.  496,  96  P  962,  17  LRANS 
964. 

Ga. — ^Augusta  R.  Co.  v.  Glover,  92 
Ga.   132,   18   SE  406. 

Ind. — JetCersonville,  etc,  R.  Co.  v. 
Hendricks.    41    Ind.    48. 

Mo.— Phllpott  V.  Missouri  Pac  R. 
Co..   86   Mo.    164.  ^ 

Tenn. — Chesapeake,  etc,  R.  Co.  v. 
Hlgglns,    85   Tenn.   620,   4   SW   47. 

Wis. — Robertson  v.  Chicago,  etc. 
R.  Co.,  122  Wis.  66,  99  NW  433,  106 
AmSR  925,  66  LRA  919  [dlst  Mc- 
Millan v.  Spider  Lake  Saw  Mill,  etc 
Co.,  115  Wis.  332.  91  NW  979,  95 
AmSR  947,  60  LRA  589]  (residents 
of  other  states  distinguished  from 
nonresident  aliens   in   this  respect). 

17.  U.  S. — McGovern  v.  Philadel- 
phia, etc.,  R.  Co.,  236  U.  8.  389,  35 
SCt  127,  59  L..ed.  283  [rev  209  Fed. 
976];  Saveljich  v.  Lytle  Logging, 
etc.,  Co.,  178  Fed.  277,  97  OCX  443 
(under  Washington  statute);  Kane- 
ko  v.  Atchison,  etc.,  R.  Co.,  164  Fed. 
263  (under  California  statute);  Ma- 
honing Ore,  etc.,  Co.  v.  Blomfelt. 
163  Fed.  827,  91  CCA  390  (under 
Minnesota  statute);  Patek  v.  Amer- 
ican Smelting,  etc.,  Co..  154  Fed. 
190,  83  CCA  284,  21  LRANS  273  (un- 
der Colorado  statute);  Baltimore, 
etc,  R.  Co.  v.  Baldwin,  144  Fed.  53, 
76  CCA  211  (under  Ohio  statute): 
Hirschkovitz  v.  Pennsylvania  R.  Co.. 
138  Fed.  438  (under  New  Jersey 
statute);  Vetaloro  v.  Perkins,  101 
Fed.  398  (under  Massachusetts  stat- 
ute). 

Ala. — Luke  v.  Calhoun  County,  62 
Ala.  lie  (under  statute  Imposing 
penalty  on  counties  for  lynching). 

Arts. — Bonthron  v.  Phceniz  Light, 
etc,  Ck>.,  8  Arls.  129,  71  P  941,  61 
LRA   668. 

Colo. — Ferrara  v.  Auric  Mln.  Co.. 
43  Colo.  496,  96  P  952,  17  LRANS 
964. 

Del. — Szymanskt  v.  Blumenthal,  19 
Del.    658.    62   A    347. 

Ga. — Augusta  R.  Co.  v.  Glover,  92 
Ga.    132,    18    SE    406. 

111. — Victor  Chemical  Works  v. 
Industrial  Bd.,  274  111.  11,  113  NE 
173,  AnnCasl918B  627  (under  Work- 
men's Compensation  Act);  Kellyvllle 
Coal  Co.  V.  Petraytls.  196  III.  216. 
63   NE  94.   88   AmSR  191. 

Ind. — Cleveland,  etc,  R.  C^>.  v. 
Osgood,   36   Ind.   A.   34.   73  NE  285. 

Iowa. — Rietveld  v.  Wabash  R.  Co.. 
129  Iowa  249,  105  NW  615;  Romano 
v.  Capital  City  Brick,  etc,  Co.,  126 
Iowa  691,  101  NW  437,  106  AmSR 
323,   68   LRA  132,   2  AnnCtes  678. 


For  laitar  oaasa.  darelovDMnts  and  oIuuirM  in  tha  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fortiori  to  resident  aliens.^*  In  a  few  jurisdictions, 
influenced  doubtless  by  an  overruled  English  de- 
cision so  construing  Lord  Campbell's  Act,'^'  the  stat- 
ute has  been  construed  as  not  extending  to  non- 
resident aliens.'**  But  in  some  of  these  jurisdictions 
the  cases  so  holding  have  been  overruled  or  not  fol- 
lowed,^^  and  in  others  the  rule  has  been  changed 
by  express  statute  so  as  to  include  nonresident  aliens 
as  beneficiaries.'^  But  an  action  cannot  be  brought 
for   the   benefit   of   alien    enemies.'^     Treaties    b^ 


Kan. — ^Metrakos  v.  Kansas  City, 
etc..  B.  Co..  91  Kan.  HZ,  137  P  953 
(alien  parents);  Cox  v.  Kansas  City, 
'BS  Kan.  298,  120  P  563;  Atchison, 
etc.,  R.  Co.  V.  Fajardo,  74  Kan.  314, 
96  P  301,  6  LRANS  631  (reviewing 
cases). 

I^. — Trotta  v.  Johnson,  121  Ky. 
S27,  90  SW  540.  28  KyL  851,  12  Ann 
Cas  222. 

La. — Lyklardopoulo  ^.  New  Or- 
leans, etc.,  R.  Light,  etc..  Co.,  127 
La.  Zli,  S3  8  678;  Lyklardopoulo  -  v. 
New  Orleans,  etc.,  R.  Light,  etc., 
Co..  127  La.  309,  53  S  675,  AnnCas 
1912A   976. 

Mass. — Mulhall  v.  Fallon,  176 
Mass.  266,  57  NE  386,  79  AmSR  309, 
54    LRA   934    (a  leading  case). 

Mich. — Mascitelli  v.  Union  Car- 
bide Co.,  151  Mich.  693,  115  NW  721. 
•  Minn.  —  Renlund  ▼.  Commodore 
Mln.  Co.,  89  Minn.  41,  »S  NW  1067. 

Mo. — Dlarlottl  v.  Missouri  Pac.  R. 
Co.,  262  Mo.  1,  170  SW  865  (under 
Kansas  statute);  Phllpott  v.  Mis- 
souri Pac.  R.  Co.,  85  Mo.  164;  Phlles 
v.  Missouri  Pac.  R.  Co.,  141  Mo.  A. 
561,  125  SW  653  (under  Kansas 
statute);  Gaska  v.  American  C!ar, 
etc.,  Co.,  127  Mo.  A.  169,  1,05  SW  8. 
>  N.  J. — Gregutls  V.  Waclark  Wire 
■WotVm,  (Sup.)  91  A  08  (holding, 
however,  that  the  rule  Is  otherwise 
where  the  case  is  governed  by  Em- 
ployers' Liability  Act  of  1911  which 
excludes  nonresidents-  from  its  b^- 
efits);  Cetofonte  v.  Camden  Coke  Co.. 
78  N.  J.  L.  662,  7S  A  913,  27  LRANS 
1058. 

N.  T. — Hamilton  v.  Erie  R.  Co., 
-219  N.  T.  343,  114  NE  399,  AnnCas 
1918A  928  (alien  administrator); 
Alfson  V.  Bush  Co.,  Ltd.,  182  N.  T. 
393,  76  NB  230,  108  AmSR  816; 
Tanas  v.  Municipal  Gas  Co.,  88  App. 
Dlv.    261,    84    NTS    1053. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Naylor,  73  Oh.  St.  115,  76  NB  606, 
112    AmSR    701,    3    LRANS    473. 

Okl.— Kali  Inla  Coal  Co.  v.  Ohl- 
nelll,   155   P  606,   607    [cit  Cyc]. 

Tenn. — Chesapeake,  etc.,  R.  (>>.  v. 
Biggins.    85    Tenn.    620.    4    SW    47. 

Va,— Low  Moor  Iron  Co.  v.  La 
Bianca,  106  Va.  83,  66  SB  632,  9 
AnnC^as  1177. 

Wash. — ^Anustasakas  v.  Interna- 
tional Contract  Co.,  61  Wash.  119, 
98  P  93.  130  AmSR  1089,  21  LRANS 
267. 

Eng.— Davldsson  v.  Hill,  {1901]  2 
K.  B.  606  [dlsappr  Adam  v.  British, 
etc.,   SS.   Co.,    [1898]    2  Q.   B.   430]. 

B.  C. — Vareslck  v.  British  Colum- 
bia Copper  Co.,  Ltd.,  12  B.  C.  286 
(under  Workmen's  Ck>mpensatlon 
Act). 

Ont. — Gyorgy  v.  Dawson,  13  Ont. 
L.    881,   8  OntWR   784. 

[a]  Bnle  appUsd. — An  action  lies 
under  the  Fatal  Accidents  Act  of 
1846  and  1864  for  the  death  of  a 
foreign  seaman  on  a  foreign  vessel 
caused  by  a  collision  on  the  high 
seas  with  an  English  vessel.  Dav- 
ldsson v.  Hill,    [1901]    2  K.  B.  606. 

18.  Pocahontas  Collieries  v.  Ru- 
kas,  104  Va.  278.  51  SE  449  (decision 
limited  to  resident  aliens  expressly 
defined  as  aliens  domiciled  In  the 
United  States  In  contradistinction  to 
those  residing  in  foreign  countries, 
and  therefore  including  aliens  domi- 
ciled In  a  sister  state). 

19.  Kaneko  v.  Atchison,  etc.,  R. 
Co.,  164  Fed.  263,  268  (referring  to 
Adam  v.  British,  etc.,  SS.  Co.,  [1898] 
2  Q.  B.  480  [overr  Davldsson  v.  Hill, 


(1901)    2   K.   B.    606]).  ^ 

30.  U.  S. — McGovern  v.  Philadel- 
phia, etc.,  R.  Co..  209  Fed.  975 
(where  the  federal  court  sitting  in 
Pennsylvanik  applied  the  Pennsyl- 
vania doctrine  to  the  Federal  Efn- 
ployers'  Liability  Act,  in  which  It 
was  reversed,   see  infra  note  21). 

Colo. — Brannigan  v.  Union  Gold 
Mln.  Co.,  93  Fed.  164  (under  Colo- 
rado statute  and  following .  Pennsyl- 
vania rule). 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Os- 
good.   (A.)   70  NB  839. 

Pa. — Maiorano  v.  Baltimore,  etc.,  R. 
Co.,  216  Pa.  402,  66  A  1077,  116  Am 
SR  778,  21  LRANS  271  [aff  213  U.  S. 
268,  29  set  424.  63  L.  ed.  792];  Deni 
v.  Pennsylvania  R.  Co..  181  Pa.  525, 
37  A   558,   69   AmSR  676    (a  leading 

Wis. — ^Prles  v.  Ashland  Light,  etc, 
R.  Co.,  143  Wis.  606,  128  NW^  281; 
McMillan    v.    Spider    Lake    Saw    Mill, 


etc.,  Co.,  115  Wis.  832,  91  NW  979, 
96  AmSR  947,  60  LRA  589  (a  lead- 
ing case). 

But  see  Infra  notes  21,  22. 

[a]  Xsaaoa  for  rnl*.— (1)  "The 
theory  of  the  cases  wh^ch  deny  the 
benefit  of  wrongful  death  statutes, 
as  a  general  rule,'  to  non-resident, 
aliens  is  that  statutes  have  no  extra- 
territorial force  and  effect,  and.  In 
the  absence  of  any  words  in  the 
statute  expressly  conferring  this 
right  upon  non-resident  aliens,  the 
statute  will  be  presumed  to  apply 
only  to  persons  residing  within  the 
jurisdiction  of  the  state."  Low  Moor 
Iron  Co.  V.  La  Bianca,  106  Va.  83, 
86,  56  SB  532,  9  AnnCas  1177.  (2) 
"No  case  has  been  shown  us  where 
the  recovery  has  been  allowed,  where 
the  political  domicile  was  different, 
and  where,  as  in  this  case,  no  legal 
liability  existed  which  made  It  the 
duty  of  the  child,  though  of  age, 
to  contribute  In  any  event  to  the 
support  of  the  parent.  The  son,  as 
long  as  his  mother  continued  to  be 
a  resident  of  and  a  citizen  of  the 
kingdom  of  Italy,  was  under  no  duty 
to  support  her,  as  he  would  have 
been  had  she  been  domiciled  here. 
The  mere  proof  of  occasional  con- 
tributions, we  do  not  think  enough 
to  establish  the  fact  of  the  exist- 
ence of  the  family  relationship, 
against  the  admitted  fact  that  the 
plaintiff  is  an  alien  and  beyond  seas. 
The  burden  of  proof  of  establl.sh- 
Ing  the  fact  of  family  relationship 
was  upon  the  plaintiff,  and  we  think 
the  evidence  Insufllcient  to  have  sub- 
mitted the  question  to  the  Jury." 
Denl  V.  Pennsylvania  R.  Cto.,  19  Pa. 
Ck>.    7,    9. 

[b]  aoutrai7  vl«w.— "No  question 
of  giving  a  law  extrinsic  force 
proprio  vigore  beyond  the  territo- 
rial jurisdiction  and  limits  of  the- 
state  enacting  It  Is  Involved.  All 
that  is  done  is  to  remove  a  common- 
law  obstacle  to  obtaining  reparation, 
and  In  that  sense  to  provide  a  rem- 
edy, for  the  commission  within  the 
state,  by  those  within  its  jurisdic- 
tion and  subject  to  its  authority,  of 
recognized  wrongs  to  others,  within 
Its  jurisdiction  and  entitled  to  its 
protection,  whereby  Injury  Is  done  to 
still  others,  within  or  without  its 
jurisdiction.  In  other  words,  the 
statute  relates  only  to  wrongs  done 
within  the  state,  imposes  no  duty 
upon  any  one  not  subject  to  Its 
Jurisdiction,  and  gives  a  right  of  ac- 
tion to  persons  without  its  jurlsdic- 


whioh  citizens  or  subjects  of  fore^  nations  are  en- 
titled to  the  same  rights  in  the  courts  of  this  coun- 
try as  citizens  of  this  country  have  been 'invoked 
to  siipport  an  action  by  nonresident  aliens,''*  bat 
have  been  held  to  apply  only  to  resident  aliens,"  and 
not  to  apply,  in  any  event,  to  cases  where  the.  death 
occurred  prior  to  the  signing  of  the  treaty.'* 

Federal  EmployeiB'  Liability  Act.  Nonresident 
aliens  are  entitled  to  the  benefits  of  the  Federal  Em- 
ployers' Liability  Act." 

tlon  only  when  they  are  injured  by 
a  wrong  done  within  its  jurisdic- 
tion. It  Is  elemental  that  whether 
or  not  a  wrong  give«  rise  to  a  right 
of  action  for  resulting  injury  Is  to 
be  determined  by  the'  law  of  the 
plaoe  where  the  wrong  is  coramit- 
t6d;  but  it  is  never  said  that  such 
law  \a  given  extraterritorial  opera- 
tion merely  because  the  person  in- 
jured, whom  it  invests  with  a  right 
of  action,  happens  to  be  a  nonresi- 
dent or  a  nonresident  alien."  Patek 
V.  American  Smelting,  eta,  0>.,  154 
Fed.  190,  194.  83  CCA  284,  21  LRANS 
273.     See  also  cases  infra  note  21. 

[q]  Th*  federal  oonrts,  being 
compelled  to  accept  th«  construction 
put  upon  state  statutes  by  the  high- 
est court  of  the  state,  in  cases  aris- 
ing on  the  Pennsylvania  statute  hold 
that  it  does  not  extend  to  nonresi- 
dent aliens.  Maiorano  v.  Baltimore, 
etc,  R.  Co.,  213  'U.  S.  268,  29  SCt 
424,  63  L.  ed.  792  [ezpl  McGovem 
V.  Philadelphia,  etc,  R,  Ck>.,  235 
U.  S.  389,  35  SCt  127,  69  L.  ed.  283]; 
Debitulia  v.  Lehigh,  etc.,  Coal  Co., 
174  Fed.  886;  Fulco  v.  Schuylkill 
Stone  Co.,.  169  Fed.  98,  94  CCA  498, 
[aff  163  Fed.  124];  Zeiger  v.  Penn- 
sylvania R.  Co.,  151  Fed.  348  [aff  158 
Fed.  809,  86  CCA  69  (certiorari  den 
212  U.  S.  575,  29  SCt  684,  63  L.  ed. 
657)]. 

[d]  She  oonrta  of.  oOisr  stata* 
accept  the  Pennsylvania  rule  in 
cases  arising  under  the  Pennsylvania 
statute.  Gurofsky  v.  Lehigh  Valley 
R.  Co.,  121  App.  Dlv.  126,  105  NYS 
514.  [aff  197  N.  T.  617  mem.   90  NB 


1159   mem]. 

81.  U.  S. — HcGovem  v.  Philadel- 
phia, etc,  R.  Co.,  236  U.  S.  389,  86 
set  127,  69  L.  ed.  283  [rev  209  Fed. 
975,  and  expl  Maiorano  v.  Baltimore, 
etc.,  R.  Co.,  213  U.  8.  268,  29  8C!t 
424.    63    L.    ed.    792]. 

Colo. — Pateke  v.  American  Smelt- 
ing, etc,  Co.,  164  Fed.  190,  83  CCA 
284,  21  LRANS  273  [overr  Brannl.. 
gan  V.  Union  Gold  Mln.  Co.,  93  Fed. 
164]    (under  Colorado  statute). 

Ind. — Cleveland,  etc,  R.  (2o.  v.  Os- 
good, 36  Ind.  A.  34,  73  NB  286  Coverr 
Cleveland,  etc.,  R.  Co,  v.  Osgood,  (A.) 
70    NE    839]. 

Wash.— Saveljich  v.  Lytle  Log- 
ging, etc.,  Co.,  173  Fed.  277,  97  CCA 
443  [overr  Roberts  v.  Great  North- 
ern R.  Co.,  161  Fed.  239,  and  fol- 
lowing construction  of  the  state  su- 
preme court  in  Anustasakas  v.  Inter- 
national Contract  c:o.,  61  Wash.  119. 
98  P  93.  130  AmSR  1089,  21  LRANS 
2671. 

as.  Pa.  Act  June  7,  1911  (Pub.  L. 
[1911]  p  678):  Wis.  L.  (1911)  o  226; 
Laconte  v.  Kenosha,  149  Wis.  343, 
135  NW  843   (under  L.  [1911]  c  226). 

23.  Dangler  v.  Hollinger  Gold 
Mines,  Ltd.,  84  Ont  L.  78,  8  Ont 
WN  398. 

34.  McGovem  v.  Philadelphia, 
etc.,  R.  Co.,  236  U.  S.  389,  35  S<5t 
127,  69  L.  ed.  283  (where  question 
was    raised  but   left    undecided). 

TreatUs  ynMrsIly  see  Treaties  [38 
Cyc   961]. 

35.  Maiorano  v.  Baltimore,  etc., 
R.  Co.,  216  Pa.  402,  66  A  1077,  116 
AmSR  778.  21  LRANS  271  [aff  213 
U.  S.  268,  29  SCt  424,  53  l^  ed.  792]. 

36.  McGovern  v.  Philadelphia, 
etc.,  R.  Co.,  209  Fed.  976  [rev  on 
other  grounds  235  U.  S.  389,  36  SCt 
127.   69  L.   ed.    283]. 

37.  McGovern  v.  Philadelphia, 
etc,    R.    Go.,    386    U.    S.    388,    36    SCt 
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[$  66]  7.  Appoitionmant  of  B«eov«rx  betwem 
Bttufldules — a.  In  CtoneraL  Except  where  the  ben- 
«fleiaries  sue  and  recover  in  their  own  right,**  the 
amount  recovered  by  the  statutory  plaintiff  is  a 
trust  fund  for  the  specified  beneficiaries  and  not  as- 
sets of  the  decedent's  estate.^"  It  is  the  duty  of 
the  personal  representative  making  recovery  to  see 
that  the  proceeds  are  placed  in  the  hands  of  the  per- 
sons lawfully  entitled  to  them,'°  The  sureties  upon 
the  administration  bond  are  liable  for  the  proper 
distribution  of  the  fund."  Where  there  is  more 
than  one  beneficiary  in  the  class  entitled  to  recover 
for  a  wrongful  death,  the  damages  recovered  must 
be-  distributed  among  them  in-  accordance  with  the 
applieatory  statutes,''  which  vary  in  the  different 
states."  Some  statutes  contain  no  express  pro- 
visions for  the  apportionmedt  of  the  recovery  be- 

1>7.  S9  L.  ed.  28S  (rev  20»  Fed. 
976] ;  Bombolls  v.  BUnneapolls,  etc., 
R.  Co..  128  Minn.  112,  ISO  NW  385 
lAtt  241  U.  S.  211,  86  set  696,  SO  L. 
ed.  9fil,  LRA1917A  86];  Renlund  v. 
Commodore  Mln.  Co.,  89  Minn.  41,  93 
NW   105T.   99  AmSR    634. 

2&     See  Intra   i    118. 

S9.    See  supra  j  68. 

SO.  Perry  v.  Carmlchael,  96  111. 
619;  Miller  v.  Pinkney,  164  111.  A. 
676;  Weidner  v.  Rankin,  26  Oh.  St. 
622.   624. 

[a]  •Th*  xUk  of  uontalalar  the 
pwaoM  aatitMl  to  the  benefit  of  the 
recovery,  and  the  duty  of  maklnx 
the  distribution,  are  not  Imposed  on 
the  defendant,  but  on  the  personal 
representative  of  the  deceased." 
Weidner  v.  Rankin,  26  Oh.  St.  622, 
624. 

[b]  Ooaftrol  ot  benefloUrlMw— (1) 
'VThile  the  trust  fund  remains  in  the 
hands  of  the  administrator  or  trus- 
tee it  is  .not  subject  to  the  order 
of  the  beneflelarles.  Orandk  v. 
RaJCany,  64  Ind.  A.  274,  101  MB  746 
(holding  that  the  widow  has  no 
power  to  direct  the  administrator  to 
pay  funeral  and  other  expenses  out 
of  the  fund,  or  to  direct  the  admin- 
istrator to  distribute  the  fund  other- 
wise than  pursuant  to  the  statute). 
(2)  All  of  the  beneficiaries  cannot 
be  bound  by  the  action  of  one  or 
more  of  them,  less  than  the  full 
number.  Schottler  v.  McArdle,  174 
111.   A.    125. 

[c]  Vh»  attoraay  for  the  admlala. 
irator  (l)  upon  compromising  the 
action  must  turn  /the  proceeds  of 
settlement  over  to  the  administrator 
for  distribution  by  him  to  the  prop- 
er distributees  and  not  undertake  to 
distribute  the  proceeds  himself;  the 
attorney  is  liable  to  the  adminis- 
trator for  money  collected  and  paid 
directly  to  beneficiaries.  Miller  v. 
Pinkney,  164  III.  A.  576.  (2)  The  at- 
torney cannot  retain  the  sum  recov- 
ered under  an  asserted  lien  for  legal 
services,  under  a  contract  made  with 
some  of  the  beneficiaries,  but  must 
turn  the  same  over  to  the  adminis- 
trator. Schottler  v.  McArdle,  174 
111.  A.  126.  (3)  But  where  the  sole 
beneficiary  agrees  that  any  recovery, 
after  payment  of  expenses,  shall  be 
equally  divided  between  himself  and 
the  attorney,  and  this  agreement  is 
acquiesced  in  by  the  administrator, 
the  latter  cannot,  after  recovery  and 
division  of  the  proceeds  under  the 
agreement,  recover  from  such  attor- 
ney for  the  benefit  of  decedent's  es- 
tate one  half  of  such  proceeds. 
Mackett  v.  Mcllwain.  168  Mich.  266, 
122  NW  661. 

31.     Qoltra  V.   Peo.,    63   III.    224. 

"He  may  perhaps  be  liable  on  his 
bond  for  Its  proper  administration." 
Hartness  v.  Pharr,  133  N.  C.  566,  670, 
46   SB  901,  98  AmSR   726. 

n.  Ind. — Grancik  v.  Rajcany,  64 
Ind.    A.    274.    101    NIS    746. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139,   179  SW  15. 


Nebr. — In  re  OrlflUn,  89  Nebr.  783, 
131  NW  1033. 

N.  Y. — Mundt  V.  Glokner,  24  App. 
Div.  110,  48  NTS  940,  27  NTCivProc 
120.  5  NTAnnCas  121  [app  dism  160 
N.  Y.  671,  66  NB  297];  Matter  of 
Meng.  96  Misc.  126.  169  NTS  636. 

Va.— Powell  V.  PoweU,  84  Va.  416, 
4    SB    744. 

See  also  infra  It  67-70. 

33.  See  statutory  provisions.  Sea 
also  infra  I  67. 

Wlurt  law  gorvtam  see  Infra   I  69. 

3^  See  statutory  provisions;  and 
Daye  v.  McNeill  Co.,  6  Terr.  L.  23, 
41  (holding  that  the  words  "result- 
ing from  such  death  to  the  parties 
respectively"  authorise  the  trial 
court  to  apportion  to  recovery  among 
the  beneficiaries  in  proportion  to  the 
damages  sustained  by  each). 

[a]  Xa  CalUomla. — "The  statute 
does  not  provide  for  a  distribution 
among  the  members  of  the  family 
who  take  as  the  beneficiaries  of  the 
statute.  There  was  such  a  provi- 
sion in  the  statute  of  1862,  but  It 
was  not  lncort>orated  in  the  code, 
thus  indicating  an  intention  to  re- 
store the  action  to  what  It  was  orig- 
inally intended  to  be,  a  means  of 
providing  for  the  family  and  each 
member  thereof  that  which  each 
could  have  expected  to  receive  In 
the  way  of  comfort  and  support 
from  the  lost  father  had  he  lived 
and  kept  the  family  together,  be- 
stowing upon  each  such  portion  of 
his  earnings  as  he  or  she  were  en- 
titled to  or  required.  It  is  not  in- 
tended that  the  amount  recovered 
shall  be  divided  into  integral  or  pro- 
portional parts.  The  persons  en- 
titled do  not  take  as  heirs  or  by 
succession,  but  as  beneficiaries  of 
the  statute;  the  statute  being 
framed  upon  the  theory  that  the 
heirs  will  always  constitute  the  fam- 
ily of  the  deceased.'  "  Simoneau  v. 
Pacific  Blectric  R.  Co.,  169  Cal.  494, 
608.    115    P    320. 

[b]  In  I^oolsiMUk  —  (1)  The 
amount  decreed  to  the  minors  should 
be  apportioned  among  them  accord- 
ing to  the  length  of  their  respective 
minorities.  Bichorn  v.  New  Orleans, 
etc..  R.,  etc.,  Co.,  114  La.  712,  38  S 
526,  3  AnnCas  98,  (2)  Where  there 
has  been  a  separation  a  mensa  et 
thoro  of  the  parents  of  deceased, 
they  being  the ,  beneficiaries  in  the 
particular  case,  the  mother  is  en- 
titled to  one  half  of  the  amount  re- 
covered for  the  suffering  of  the  de- 
ceased. Johnson  v.  Industrial  Lum- 
ber Co..  131   La.   897.   60  S   608. 

SB.    See  Infra  i  78. 

SaL  Pierce  v.  Connors,  20  Colo. 
178,  87  P  721,  46  AmSR  279:  Kelly 
v.  Howard.  98  Miss.  643,  64  8  10, 
AnnCaslOlSB  229;  Poster  v.  Hicks, 
93  Miss.  219,  46  S  633. 

87.  Smith  v.  Cleveland,  etc.,  R. 
Co.,  (Ind.  A.)  115  NB  603;  Duzan 
V.  Myers.  30  Ind.  A.  227,  66  NB  1046. 
96  AmSR  341;  Howard  v.  Kelly,  111 
Miss.  285,  71  S  391;  Foster  v.  Hicks, 


tween  the  designated  beneficiaries  where  there  are 
more  than  one  of  the  same  class.**  Conflicting  rules 
prevail  in  different  jurisdictions  as  to  whether  the 
beneficiaries  to  be  considered  in  the  distribution  are 
those  existing  at  the  time  of  decedent's  death  or  at 
the  time  the  judgment  is  rendered.**  The  benefits 
inure  to  all  entitled  under  the  statute  regardless  of 
in  whose  name  the  judgment  was  recovered,*'  and 
regardless  of  whether  or  not  they  are  in  any  way 
named  in  the  action.^'  Money  recovered  by  compro- 
mise and  settlement  without  suit  must  be  distributed 
in  the  same  manner  as  damages  recovered  by  judg- 
ment.** The  recovery  does  not  pass  imder  a  wOl 
of  decedent.** 

Oreditcrs  are  quite  commonly  excluded  from  par- 
ticipation in  the  recovery,*"  although  under  some 
statutes  they  may  participate  in  the  absence  of  sped- 


93  Miss.  219,  46  S  SS3;'  Oyster  t. 
Burlington  Relief  Dept.,  etc.,  R.  Co.. 
66  Nebr.  789,  91  NW  699.  69  LRA 
291. 

Pleading  mums  of  beneflrtarlss  *e« 
infra  i  140. 

88.  Ga. — Grifflth  v.  Griffith.  1J8 
Ga.  371,   57  SB  698. 

111. — Perry  v.  Carmlchael,  96  HI 
619;  Ooltra  v.  Peo..  68  111.  224;  MU- 
ler   V.    Pinkney,   164    UL   A.    676. 

Ind. — Leyhan  v.  Leyhan,  47  Ind.  A 
280,   94  NB  3S7. 

Md. — Dronenburg  v.  Harris,  198 
Md.    [»97.   71  A  81. 

Minn.— SUte  v.  DUt  Ct.  114  Minn. 
864,    131    NW   381. 

N.  H.— Davis  V.  HerbM-t  97  A 
878. 

N.  C— In  re  Stone,  173  N.  C  208, 
91    SB    862. 

Pa.— Kober-s  Est..  17  Pa.  DUt  184. 

Va.— Powell  V.  PoweU.  84  Va.  416, 
4   SB  744. 

[a]  ZUuatratlon. .  —  Where  both 
the  cause  of  action*  for  loss  and  suf- 
fering of  deceased  to  the  time  of 
his  death  and  the  cause  of  action 
for  the  death  itself  are  compro- 
mised and  settled  with  the  admin- 
istrator, so  much  as  was  received  on 
de'cedent's  cause  of  action  is  asseu 
of  the  estate,  and  so  much  as  was 
received  for  the  death  belongs  to  tta« 
beneficiaries.  Dronenburg  v.  Harris, 
108  Md.  &07.  71  A  81. 

[b]  Ik  Tlzglala. — "The  right  to 
maintain  an  action  like  the  one  in 
question  Is  conferred  by  the  statute 
alone,  which  not  only  directs  by 
whom  the  action  shall  be  brought, 
but  how  the  fruits  of  the  action 
shall  be  distributed.  It  directs  that 
the  action  shall  be  brought  by  the 
personal  representative  of  the  de- 
ceased, and  leaves  it  to  the  Jury  to 
determine  in  what  proportion  the 
damages  awarded  shall  be  distribut- 
ed to  the  wife,  husband,  parent  and 
child  of  the  deceased.  But  the  stat- 
ute does  not  prohibit  a  compromise 
of  such  an  action,  and  therefore, 
where  a  compromise  is  effected,  as 
was  done  in  the  present  case,  tlie 
money  paid  is  to  be  distributed  ac- 
cording to  the  statute  of  distribu- 
tions. Just  as  where  a  verdict  is 
rendered  for  the  plaintiff,  and  the 
Jury  fall  to  direct  bow  the  damage 
awarded  shall  be  distributed."  Pow- 
ell V.  Powell,  84  Va.  416.  417,  4  SE 
744. 

89.  Kober's  Bet.,  17  Pa.  Diat.  184. 
See  also  infra  I  67  note  66   [a]. 

40.    See  statutory  provisions;  and: 

Ala. — Oriswold  v.  Qriswold.  HI 
Ala.  672.  20  S  437;  South,  etc..  Ala- 
bama R.  Co.  V.  Sullivan,  69  Ala. 
272. 

da. — Mott  V.  Central  R.  Co.,  70  Ga. 
680,    48    AmR   696. 

Ind. — Grancik  v.  Rajeany,  64  Ind. 
A.    374,    101   NB  745. 

N.  Y. — Stuber  v.  McBntee,  142 
N.   Y.   200.    36  NB   878. 

N.  C. — ^Broadnox  v.  Broadnoz,  160 
N.  C.  432,  76  SE  216.  42  LRANS  72S: 


For  lata*  oaass,  d«v«toaaMMto  and  ahaagaa  In  the  law  see  oumulatiye  Annotations,  same  title,  page  and  note  number. 
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fied  benefifliaries/'  and  under  others  they  may  par- 
ticipate fully,  the  recovery  being  assets  of  the  de- 
cedent's estate,  and  there  being  no  statutory  exemp- 
tion from  debts.*' 

Funeral  expensM  and  other  cluurge*.  By  express 
statutory  prgyisions  the  reasonable  funeral  expenses 
of  decedentif'  the  reasonable  expenses  of  the  sotion 
or  recovery/*  and  the  personal  r^resentative  's  com- 
missions*' are  proper  charges  against  the  fimd  re- 
covered.**   But  it  is  otherwise  as  to  the  ordinary  ex- 

N«U1  V.  WllBOn.  146  N.  C  242.  59 
SB    <74. 

Ob. — Steel  v.  Kurti,  28  Oh.  St. 
1»1. 

'W.  Va. — Swope  V.  Keystons  Coal, 
etc..  Co.,  78  W.  Va.  517,  89  SE  284, 
L.RA1917A    1128. 

[a.]  Tha  oredlton  asoliidea  are 
those  of  '  decedent,  not  those  of 
distributee.  In  re  Stone,  178  N.  C. 
208,  91  SB  852:  Nelll  v.  Wilson,  14S 
N.  C.  242.  59  SE  674. 

41.  See  statutory  provisions:  and 
Cassady  v.  Qrlmmelman,  108  Iowa 
695,  77  NW  1067  (in  absence  of  hus- 
band,  wife,  child,  or  parent). 

48.     See   statutory    provisions. 

43.  See   statutory  provisions. 

[a]  Za  Hsw  Toxk  (1)  under  Code 
Civ.  Proc.  1  1903,  the  surrogate 
alone  has  authority  to  determine  the 
sum  to  be  allowed  for  funeral  ex- 
penses. Matter  of  '  McDonald,  61 
Misc.  318,  101  NTS  275.  (2)  No  al- 
lowance for  funeral  expenses  of  de- 
cedent can  be  made  where  such  ex- 
penses have  been  paid  from  a  fund 
charged  with  Its  payment  under  de- 
cedent's will.  Matter  of  Huth,  88 
Misc.     458.     152    NTS     216. 

[b]  Za  Vsw  Kampahlrs,  under 
Pub.  St.  (1901)  c  191  9(  12.  18,  an 
undertaker  cannot  recover  for  serv- 
ices out  of  money  paid  in'  settle- 
Inent  by  the  wrongdoer,  because  the 
only  deduction  authorized  is  the  ex- 
pense of  recovery.  Davis  v.  Her- 
bert.   97   A   879. 

44.  See  statutory  provisions;  and 
Davis  V.  Herbert,  (N.  H.)  97  A  879; 
Matter  of  Snedeker,  95  App.  Div.  149, 
151.  88  NTS  847;  Matter  of  Meng, 
96  Misc.  126,  169  NTS  536  (where 
it  is  held  that  the  personal  repre- 
sentative is  not  entitled  to  credit 
for  an  unreasonable  attorney's  fee, 
but  it  was  left  for  subsequent  deter- 
mination whether  a  contingent  fee 
of  one  third  of  the  recovery,  amount- 
Ins  to  twenty-seven  thousand  three 
hundred  and  forty-flve  dollars  and 
flfty-stx  cents,  was  or  was  not  rea- 
sonable); Baker  v.  Raleigh,  etc.,  R. 
Co..  91  N.  C.  808. 

"Argument  Is  liardly  necessary  to 
establish  the  principle  that  a  repre- 
sentative of  an  estate,  who  main- 
tains such  an  action,  should  be 
credited  with  attorney's  fees,  dis- 
bursements and  witness'  fees,  to- 
gether with  reasonable  compensation 
for  expert  witnesses,  where  they  are 
required,  as  well  as  with  payment 
for  all  other  work,  labor  and  serv- 
ices of  whatever  nature  they  may  be, 
so  long  as  they  are  Incurred  In  good 
faith,  under  a  reasonable  supposi- 
tion tliat  the  chances  of  success  in 
the  lawsuit  would  be  enhanced  by 
their  employment  Without  a  rea- 
sonable interpretation  of  this  rule. 
representatives  of  estates  would  run 
personal  risk  of  becoming  chargeable 
with  expenses  which  they  in  many 
instances  properly  deemed  necessary 
to  be  rendered  In  accomplishing  a 
successful  determination  of  the  liti- 
gation, and  were  such  risks  apparent 
It  might  easily  lead  to  the  imper- 
fect preparation  and  trial  of  such 
cases  and  an  incomplete  protection 
of  the  rights  of  the  next  of  kin,  who 
would  be  entitled,  under  section  1903 
of  the  Code  of  Civil  Procedure,  to 
share  in  the  proceeds."  Matter  of 
Snedeker,  supra. 

[al  b  Alabawa,  where  the  es- 
tate of  the  deceased  has  no  other 
assets,    the    personal    representative 


pienaes  of  the  settlement  of  the  estate.*'  i-..;  .i 

Under  the  Feden^  Employers'  UabOity  Act  the : 
recovery  is  not  to  be  divided  equally  among  bene- 
ficiaries of  the  same  clafls,  bat  aeeording  to  their 
respective  pecuniary  loss.*' 

[i  67]  b,  By  Statute,  Many  statutes. provide' 
that  the  damages  recovered  shall  be  divided  among  I 
the  beneficiaries  entitled  thereto,*"  in  the  propor-.' 
tions  provided  by  law  for  the  distribution  of  per-! 
sonal  property  of  persons  dying  iDtestate."".)  Other. 


is  entitled  to  his  reasonable  counsel 
fees  and  costs  out  of  the  sum  re- 
covered. Louisville,  etc.,  R.  Co.  v. 
Perkins.  1  Ala.  A.  376,  66  8  106. 

45.     See   statutory    provisions. 

40,     See  statutory  provisions. 

47.  Baltimore,  etc.,  R.  Co.  v.  Hott- 
man,  1  Oh.  Cir.  Ct.  N.  S.  17,  26  Oh. 
Clr.  Ct.  140  [aff  70  Oh.  St  475.  72 
NE    1164]. 

48.  Kansas  City  Southern  R.  Co. 
v.  Leslie.  238  U.  S.  699.  35  SCt  844, 
59  L..  ed.  1478;  Oulf,  etc.,  R.  Go.  v. 
McQinnls.  228  U.  S.  173,  33  SCt  486, 
57    U    ed.    785. 

[a]  Tedacal  Xmptoyen'  UaMUty 
Aot. — (1)  "The  statutory  action  of 
an  administrator  Is  not  for  the  equal 
benefit  of  each  of  the  surviving  rela- 
tives for  whose  benefit  the  suit  is 
brought  Though  the  judgment  may 
be  for  a  gross  amount,  the  inter- 
est of  each  beneficiary  must  be 
measured  by  his  or  her  individual 
pecuniary  loss.  That  apportionment 
Is  for  the  Jury  to  return  [but  see 
infra  t  68].  This  will,  of  course, 
exclude  ajiy  recovery  in  behalf  of 
such  as  show  no<  pecuniary  loss." 
Gulf,  etc.,  R.  Co.  V.  McQinnis,  228 
U.  S.  178,  176,  38  SCt  426,  57  L..  ed. 
786  [dist  Central  Vermont  R.  Co: 
V.  White,  238  U.  S.  507.  85  SCt  865, 
69  L.  ed.  1433,  and  foil  Collins  v. 
Pennsylvania  R.  Co.,  163  App.  Div. 
462,  148  NTS  777].  (2)  Where  the 
pecuniary  loss  to  each  beneficiary  is 
the  same  per  annum,  the  amount 
recovered  should  be  divided  on  the 
basis  of  the  respective  periods  dur- 
ing which  the  beneficiaries  will  sus- 
tain pecuniary  loss.  McQarvey  v. 
McOarvey.  163  Ky.  242,  245,  173  SW 
765  (where  the  court  said:  "It  may 
be  conceded  that  the  expectations  of 
the  son  may  extend  beyond  the  date 
of  his  attaining  the  age  of  twenty- 
one  years,  but  his  dependency  would 
not  and,  as  that  is  the  date  of  the 
teritaination  of  the  legal  liability  of 
the  father,  it  should,  under  ordinary 
circumstances,  be  the  end  of  the 
period  of  pecuniary  loss  to  him.  The 
expectancy  of  life  of  ■  the  widow 
might  b«  greater  than  that  of  the 
deceased  husband,  or  it  might  be 
less,  but  her  dependency  for  sup- 
port could  not  extend  longer  than  his 
expectancy  of  life,  as  the  support 
must  then  cease;  if  her  life  ex- 
pectancy is  less  than  that  of  the 
husband,  the  period  of  pecuniary 
loss  would  be  governed  by  her  ex- 
pectancy; if  her  life  expectancy  is 
greater  than  that  of  her  husband, 
then  her  period  of  pecuniary  loss 
should  be  governed  by  his  ex- 
pectancy, of  life"). 

49.  BsnellnlaTtos  see  supra  t(  58- 
65. 

BO,     See  statutory  provisions:  and: 

TJ.  8. — St  Louis,  etc..  R.  Co.  v. 
Needham,  52  Fed.  371,  3  CCA  129  (un- 
der Arkansas  statute). 

Ga. — Orlfflth  v.  GrlHlth,  128  Ga. 
371.  57  SE  698  (holding  that  minor 
child  is  entitled  to  participate  with 
widow  In  recovery). 

III. — ^Huddleston  v.  Henderson,  181 
ni.  A.  176;  Miller  v.  Pinkney,  164 
III.  A.  676;  Larson  v.  Chicago,  etc., 
R.   Co.,    160    111.    A.    247. 

Ind. — Granclk  v.  Rajcany,  64  Ind. 
A.  274.  101  NB  745;  Leyhan  v.  Ley- 
han,  47  Ind.  A.  280.  94  NE  377;  Du- 
san  V.  Myers,  30  Ind.  A.  227,  65  NE 
1046.  t 

Mo. — Rlley  V.  Grand  Island  Re- 
ceivers,   72    Mo.    A.    280    (conatming 


Kansas  statute). 

Nebr.— In  re  Griffin,  89  Nebr,'  733,. 
131  NW  loss.  •  ••  ' 

N.  J.— Paulmier  v.  Brie  R..C«>„  Mi 
N.  J.  L.  161;  Haggerty  v.  Central. 
R.    Co.,  81   N.   S.>  L.    349.  >       ■' 

N.    T. — Snedeker    v.    Snedeker,   164i 
N.   T.   58.  68  NE  4    [aff  47.  App.  Div. 
471,    63    NTS    S'SO];    Matter    ol  Ct>ii-- 
nor,  178  App.  Div.-  955,  166  NTS  .1081- 
[mod  98  Misc.  538,  164  NTS  74«,  and 
aff  222  N.  T.   653  mem,   119  NB  1D36 
mem];     (j^ahlU     v.     Terry,'   173    App,, 
Div.  418,  159  NTS  1060;  In. re  Bran-, 
nans,    160    App,    Div.    401,    145   JfTS 
440;     Carpenter  v.  Buftalo^Gen.  Elec- 
tric Co.,  166  App^  Div.   655,  149  NTS 
559  [aff  213  N.  T.  101,  106  NE  1026.]  :i 
Matter  of  Connor,   98   Mlsa   538,.  164. 
NTS  748    [mod  on  other  grounds  178, 
App.  Div.  955,  165  NTS  1081    (aff  222. 
N.  T.  663  mem.  119  NB  1036  mem));. 
Matter  of   Marble,   88   Misc.   339.  161; 
NTS    953. 

Oh. — Steel  v.  Kurtz,  28  Oh.  St.  191' 
(former  statute);  Weldner  v.  Ran-, 
kin.    26    Oh.    St.    522.  ~ 

Pa. — Lewis  v.  Hunlock's  Creek, 
etc.,  Ca,  203  Fa.  511,  58  A  349,:  93- 
AmSR  774;  Allison  v.  Powers,  179 
Pa.  531,  36  A  333;  Lehigh  Iron  Co. 
v.  Rupp,  100  Pa.  96;  Huntington, 
etc.,  R.  Co.  V.  Decker,  84  Pk.  419; 
North  Pennsylvania  R.  Ck».  v.  Rob- 
inson, 4^  Pa.  175;  McArdle  v.  Pitts- 
burg R.  Co.,  41  Pa.  Super.  162;  Ko- 
ber's  Est,  17  Pa.  Dist.  184  (under 
New  Jersey  statute):  Will  v.  Edison 
Electric  Light  Co.,  19  LancLRev  337. 

S.  C. — Childs  V.  Bolton,  69:8.  C^ 
555,  48  SE  618  (recovery  divided 
eaually  between  father  and  mother 
of  decedent,  the  statute  of  descent 
and  distribution  being  silent  as  to 
such  a  case). 

Tenn. — TraSord  v.  Adams  Exp.  Co.. 
8  Lea  86. 

Va. — Powell  v.. Powell,  84  Va.  416, 
4  SE  744. 

[a]  Allowaao*  to  widow  aad  OUI- 
tmn. — (1)  Under  such  a  statute,  .in 
nkaking  distribution,  the  court  may 
make  an  allowance  to  the  widow  and 
children  out  of  the  fund  such  as  the 
statute  of  descent  and  distribution 
authorises  to  be  made  >  out  .  of  de- 
cedent's estate.  Mayer  v.  Mayer. 
106  Minn.  484,  119  NW  217.  See  also 
Wolfe  V.  Wolfe,  154  Mo.  A.  218,  184 
SW  33  (where  out  of  a  bounty  or 
gratuity  given  by  congress  to  the 
personal  representatives  of  a  rail- 
way mail  clerk  killed  while  on  duty., 
the  widow  .was  given  her  statutory 
allowance  and  a  sum  for  funeral 
expenses).  (2)  But  upon  a  construc- 
tion of  other  statutes,  it  has  been 
held  that  an  allowance  to  the  wid- 
ow for  a  year's  support  cannot,  be 
made  out  of  the  recovery.  Broad- 
nax  V.  Broadnax,  160  N.  C.  432,  7< 
SB   216,    42    LRANS    725. 

[b]  ▲  will  maUng  »  dUTsMat 
dialclltattoa  of  decedent's  assets  does, 
not  affect  the  distribution  of  the 
recovery  for  decedent's  death;  this 
must  be  distributed  as  directed  by 
the  statute.  Illinois  Cent.  R.  Co. 
V.  Barron,  6  Wall.  (U.  S.)  90.  18  L. 
ed.  591;  Steel  v.  Kurtx.  28  Oh.  St. 
191;  Haynes  v.  Walker.  Ill  Tenn. 
106,  76  SW  902.  C^ompare  in  re 
Cook,  126  Iowa  168.  101  NW  747 
(where,  under  different  statutory 
provisions,  distribution  was  required 
to  be  made  in  accordance  with  de- 
cedent's will,  but  the  rule  was  rec- 
ognised   that    the    statute    controls). 

[c]  Ik  irmr  Totk  (1)  under  Code 
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Btatates  provide  that  the  reeoveiy  shall  be  divided 
between  the  widow  or  widower  and  the  children, 
next  of  kin,  or  heirs,  in  specified  proportion,'*  and  in 
default  of  any  such  beneficiaries  then  to  be  distribu- 
ted as  intestate  personal  property.*'  Other  statutes 
provide  that  the  jury  may  direct  in  what  propor- 
tions the  recovery  shall  be  distributed  among  the 
beneficiaries,"  and  that  in  default  of  such  direction 
by  the  jury  it  shall  be  distributed  according  to  the 
statute  of  distributions.**  Still  other  statutes  with- 
out spedflcally  designating  the  beneficiaries  provide 
that  the  recovery  shall  be  administered  and  dis- 
posed of  as  other  personal  property  of  decedent.** 
The  provision  that  the  recovery  shall  be  distributed 
in  the  same  manner  as  intestate  personalty  is  neces- 
sarily limited  to  distribution  among  those  for  whose 
exclusive  benefit  the  right  of  action  is  given,**  and 
it  does  not  let  in  other  persons,  although  such  as 


would  take  by  descent  in  ease  of  intestacy.*'  There 
is  an  obvious  inconsistency  between  the  statutoiy 
rules  that  the  damages  shall  be  assessed  on  the  basis 
of  the  pecuniary  loss  suffered  by  the  beneficiaries,*" 
and  that  such  damages  when  recovered  shall  be  dis- 
tributed among  the  beneficiaries,  not  according  to 
th^  damages  suffered  by  them  respectively,  but  ac- 
cording to  the  proportions  fixed  by  th^  statute  of 
descent  and  distribution.**  Nevertheless  the  statu- 
tory rule  of  distribution  is  mandatoty,*"  and  all  the 
statutory  beneficiaries  are  entitled  to  share  in  the  re- 
covery in  the  statutory  proportions,  regardless  of 
the  fact  that  some  of  them  have  suffered  more  dam- 
ages than  others,*'  or  have  been  guilty  of  contribu- 
tory negligence.**  It  has  been  held,  however,  that 
beneficiaries,  eo  nomine,  who  have  not  been  damaged 
by  the  death  cannot  participate  in  the  recovery.'* 
[$68]    c.    By  Oonrt  or  Jury.    In  some  jurudie- 


Civ.  Proo.  I  1903,  father  and  moth- 
er share  equally  where  they  are  the 
sole  next  of  kin.  Hatter  of  Conner, 
178  App.  DlT.  >65  mem,  1«5  NTS 
1081  mem  Imod  98  Misc.  638,  164 
NYS  748.  and  222  N.  T.  SS3  mem, 
119  NB  103«  mem].  (2)  Where  de- 
oedent  left  a  widow  and  two  grand- 
children, the  damages  were  distrib- 
uted one  third  to  the  widow  and 
two  thirds  to  the  grandchildren.  In 
re  Meng,  96  Misc.  126,  1S»  NTS  BSE. 

51.  Carson  v.  Oore-Meenan,  229 
Fed.  765  (under  Connecticut  stat- 
ute); Archer  v.  Bowling,  166  Ky. 
189,  179  8W  15  (half  to  widow  or 
husband  and  half  to  children  under 
statute  as  to  death  by  deadly 
weapon):  Foster  v.  Hicks,  93  Miss. 
219,  46  8  633  (equal  distribution  to 
.  wife   and    children). 

sa.  See  statutory  provisions;  and 
(Tarson  v.  Qore-Meenan,  229  Fed. 
766    (under  CH>nne8ticut   statute). 

58a  See  statutory  provisions;  and 
infra    i    68. 

64.  See  statutory  provisions;  and 
Powell  v.  Powell,  84  Va.  416,  4  SB 
744. 

SSw  See  statutory  provisions;  and 
Grlswold  'v.  Oriswold,  111  Ala.  572, 
20  S  437;  South,  etc.,  Alabama  R. 
Co.  V.  Sullivan,  59  Ala.  272;  In  re 
Cook,  126  Iowa  168,  101  NW  747; 
(^ssady  v.  Qrimmelman,  108  Iowa 
695,  77  NW  1067;  Broadnax  v. 
Broadnaz,  160  N.  C.  432,  76  SB  216, 
42  LRANS  725;  Warner  v.  Western 
North  Carolina  R.  Co.,  94  N.  C.  260; 
Swope  V.  Keystone  Coal,  etc.,  Co., 
78  W.  Va.  517,  89  SE  284,  LRA191T 
A  1128.  See  also  supra  i  63  text 
and  note  89. 

[a]  BCset  of  wtU.— Under  stat- 
utes of  this  kind,  the  recovery  will 
be  distributed  in  accordance  with  the 
provisions  of  decedent's  will  as  If  it 
were  after-acquired  property.  In  re 
Cook,  126  Iowa  158,  101  NW  747 
(holding  that,  where  widow  is  the 
sole  -legatee,  she  takes  the  entire 
recovery  to  the  exclusion  of  chil- 
dren).    But   see   supra   note   50    [b]. 

56b  Orifflth  V.  Grifflth,  128  Qa. 
871,  57  SB  698;  Coleman  v.  Hyer, 
118  Ga.  420,  38  SB  962;.Mott  V.  (Cen- 
tral R.  Co.,  70  Oa.  680,  48  AmR  595: 
Duaan  v.  Myers,  30  Ind.  A.  227,  66 
NB  1046,  96  AmSR  341;  Lewis  v. 
Hunlock's  Creek,  etc.,  Co.,  208  Pa. 
611,   63  A  849,  93  AmSR  774. 

57.  Griffith  V.  Grifflth.  128  Oa. 
371.  57  SB  698  (adult  children  not 
included);  Coleman  v.  Hyer.  113  Ga. 
420,  38  SB  962  (adult  children  ex- 
cluded); Mott  V.  Central  R.  Co.,  70 
Oa.  680,  48  AmR  696  (adult  children 
excluded);  Leyhan  v.  Leyhan,  47 
Ind.  A.  280.  94  NB  337  (next  of  kin 
excluded  when  in  deferred  class  of 
beneflciarles);  Lewis  v.  Hunlock's 
Creek,  etc.,  Co.,  J203  Pa.  511,  53  A 
349,  93  AmSn  774^(adult  children  not 
damaged  excluded);  Lehigh  Iron  Co. 
V.    Rupp.    100    Pa.    95    (parents    ex- 


cluded when  there  Is  sUrvlTlng 
widow). 

[a]  B«aso>  for  mis  ■  ■  "The  same 
words,  'widow,'  'child,'  and  'children,' 
are  used  with  reference  to  the  insti- 
tution of  the  action  and  to  the  dis- 
tribution of  the  proceeds,  tf  these 
words  Include  only  minor  children 
in  giving  the  right  to  institute  the 
action,  can  the  same  words  in  the 
same  law  be  said  to  include  other 
and  different  children  when  used  to 
indicate  those  who  shall  share  in  the 
proceeds  of  the  action?  That  an 
adult  is  not  a  'child'  who  can  insti- 
tute the  action  is  settled  by  the 
Mott  case;  and  that  an  adult  Can  not 
as  a  'child'  share  in  the  proceeds  of 
the  action  must  necessarily  follow." 
Coleman  v.  Hyer,  113  Ga.  420,  38  SB 
962  [quot  Grifflth  v.  Orifflth,  128  Oa. 
371,    374,    67    SB    698]. 

88.  See  supra  I  57;  and  Infra  It 
198—222 

59.  U.  S. — St.  Louis,  etc.,  R.  Co. 
v.  Needham,  62  Fed.  371,  3  CCA  129. 

Mass. — Richardson  v.  New  York 
Cent.  R.  Co.,  98  Mass.  85. 

Mich. — Richmond  v.  Chicago,  etc., 
R.  Co.,  87   Mich.   374,  49  NW  621. 

Nebr.— In  re  Griffin,  89  Nebr.  738, 
181  NW  1033. 

Pa. — Lewis  v.  Hunlock's  Ch-eek, 
etc.,  Co.,  203  Pa.  511,  63  A  849.  93 
AmSR  774;  Lehigh  Iron  Co.  v.  Rupp, 
100  Pa.  96. 

"I  fully  recognise  the  apparent  In- 
consistency between  the  provisions 
of  section  1904,  that  the  damages 
awarded  shall  be  'a  fair  and  Just 
compensation  for  the  pecuniary  in- 
juries resulting  from  the  decedent's 
death,  to  the  person  or  persons  for 
whose  beneflt  the  action  is  brought,' 
and  the  direction  of  section  1903,  that 
the  damages  collected,  after  the  de- 
duction of  commissions  and  expenses, 
'must  be  distributed  ...  as  if  they 
we're  unbequeathed  assets;'  buf  the 
latter  direction  is  explicit,  and  to  my 
mind  susceptible  of  only  one  con- 
struction." Snedeker  v.  Snedeker,  47 
App.  Div.  471,  472,  63  NTS  680  [afC 
164  N.  T.  68,  68  NB  4]. 

60.  In  re  Grlffln,  89  Nebr.  733,  131 
NW  1033;  Snedeker  v.  Snedeker,  164 
N.  T.  58,  58  NB  4;  Powell  v.  Powell, 
84   Va.   415,   4   SB   744. 

61.  Illinois  Cent.  R.  Co.  v.  Bar- 
ron, 6  Wall.  (U.  S.)  90,  18  L.  ed.  691; 
St.  Louis,  etc.,  R.  Co.  v.  Needham,  52 
Fed.  371,  374,  3  CCA  129;  In  re  Grif- 
fin, 89  Nebr.  733,  131  NW  1033; 
Paulmler  v.  Erie  R.  Co.,  84  N.  J.  L. 
161;  Murphy  v.  New  Tork  Cent.,  etc., 
R.  Co.,  88  N.  Y.  445. 

"Obviously  the  purpose  of  the  leg- 
islature was  to  provide  for  the  re- 
covery in  one  action  of  a  single 
amount,  which  should,  as  nearly  as 
possible,  equal  the  aggregate  amount 
of  pecuniary  loss  the  widow  and 
next  of  kin  sustained.  The  statute 
does  not  provide,  and  nothing  in  it 
evinces    any    Intention    to    provide. 


that  each  of  the  heirs  shall  receive 
by  a  separate  action,  or  by  distribu- 
tion of  the  amount  recovered  in  a 
single  action,  such  an  amount  as 
will  reimburse  him  for  the  pecuniary 
loss  which  he  has  sustained  from 
the  death.  .  On  the  other  hand,  it  does 
provide  that  the  amount  shall  be 
distributed  to  the  same  persons,  and 
in  the  same  proportions,  as  the  per- 
sonal estates  of  Intestates  are  dis- 
tributed, although  it  Is  perfectly 
obvious  that  undfer  this  provision  it 
must  often  happen  that  the  distri- 
bution will  give  large  shares  to  those 
who  suffer  Tittle  pecuniary  loss,  and 
Inadequate  compensation  to  those 
who  are  grievously  Injured.  Thus, 
in  the  case  at  bar,  it  is  alleged  that 
the  half-brother,  who  is  the  next  of 
kin  to  deceased,  suffered  no  pecuniary 
loss  by  his  death,  while  the  widow, 
who  brings  this  action,  was  depend- 
ent upon  him  for  support,  and  suf- 
fered all  the  pecuniary  loss  sus- 
tained by  any  one;  nevertheless,  un- 
der this  statute,  the  half-brother  is 
entitled  to  one  half  of  the  amount 
recovered  in  the  action,  since  It  is 
provided  by  the  statutes  of  Arkansas 
that  the  personal  property  of  the 
intestate  shall,  in  such  a  case,  be  dis- 
tributed in  this  proportion.  In  other 
words,  no  one  of  the  beneaciaries 
named  in  the  statute  Is  entitled  to 
measure  his  recovery  by  the  pe- 
cuniary loss  he  has  suffered,  but  he 
must  take  that  share  of  the  aggre- 
gate amount  recovered  for  the  pe- 
cuniary injury  to  the  widow  and 
next  of  kin  which  the  statute  would 
give  him  in  the  personal  estate  of 
the  deceased  dying  intestate."  St 
Louis,  etc.,  R.  Co.  v.  Needham,  supra. 

[a]  Theory  of  statnta^— ''The 
statute  in  respect  to  this  measure  of 
damages  seems  to  have  been  enacted 
upon  the  Idea  that,  as  a  general  fact, 
the  personal  assets  of  the  deceased 
would  take  the  direction  given  them 
by  the  law,  and  hence  the  amount 
recovered  is  to  be  distributed  to  the 
wife  and  next  of  kin  in  the  propor- 
tion provided  for  in  the  distribution 
of  personal  property  left  by  a  per- 
son dying  Intestate."  Illinois  Cent. 
R.  C:o.  V.  Barron,  6  Wall.  (U.  S.)  St. 
105,  18  L.  ed.  591  [quot  Groten- 
kemper  v.  Harris,  26  Oh.  St.  610. 
514]. 

'68.  Cleveland,  etc,  R.  Co.  v. 
Crawford,  24  Oh.  St.  631,  15  AmR 
633  [expl  Wolf  v.  Lake  Brie,  etc, 
R.  Co.,  65  Oh.  St.  617.  45  NB  708,  3< 
LRA  812  (holding  that  by  amend- 
ment of  the  statute  beneflciarles 
guilty  of  contributory  negligence  are 
excluded)]. 

OoBtrlhntorr  wsgllfaos  •■»■•* 
fans*  see  infra  {I  91-94. 

68.  Duzan  V.  Myers,  30  Ind.  A. 
227,  65  NB  1046.  96  AmSR  341;  Lewis 
V.  Hunlock's  Creek,  etc.,  Co..  283  Pa. 
511,  63  A  349,  93  AmSR  774  [dist 
North  Pennsylvania  R.  Co.  v.  Robln- 


For  latMT  oases,  dsrslovaisnta  and  ohauff**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tiona  the  court  in  which  recoveiy  is  had  is  authorized 
to  make  apportionment;'*  in  others  the  trial  court 
has  nothing  to  do  with  the  distribution  of  the  re- 
covery.** In  the  absence  of  any  statutory  require- 
ment, the  jury  need  not  by  their  verdict  apportion 
the  damages  awarded  among  the  several  beneficia- 
ries, but  may  return  a  general  verdict  for  a  lump 
sum.""  This  is  the  rule  in  actions  under  the  Federal 
Employers'  Liability  Act.*!  But  although  apportion- 


ment is  not  required,  it  may  be  that  it  is  not  pro- 
hibited.** Und^  Lord  Campbell's  Act  and  the  stat- 
utes of  several  jurisdictions,  the  recovery  is  to  be 
apportioned  among  the  several  beneficiaries  in  sneh 
shares  or  amounts  as  the  jury  shall  find  in  their 
verdict."*  But  even  under  such  statutes  the  dis- 
tribution is  generally  of  no  concern  to  defendant, 
and  a  failure  to  apportion  the  damages. is  not  re- 
versible error  as  to  him,"*  at  least,  not  unless  defend- 


son,  44  Pa.  ITS]  (adult  children  not 
members  of  decedent's  family  at  time 
of  death  excluded);  Allison  v.  Pow- 
ers.  179  Pa.  631,  36  A  333. 

64.  See  infra  t  70. 

65.  Carson  ■v.  Qore-Meenan  Co., 
229  Fed.  7S5  (under  Connecticut  stat- 
ute). 

Xnxlsdletloa  aad  prooednre  see 
infra  {  69. 

66.  Central  Vermont  R.  Co.  v. 
"Wblte,  238  U.  S.  607,  36  SCt  865,  69 
L.  ed.  1133;  Emena  v.  Lehigh  Valley 
R.  Co.,  223  Fed.  810;  Hadley  v.  Union 
Pac.  R.  (Jo.,  99  Nebr.  349.  166  NW 
765;  Wolf  V.  Liake  Erie,  etc.,  B.  C^., 
55  Oh.  St.  617,  637,  45  NB  708,  36 
LRA  812. 

[a]  In  Ohlo^-(l)  Formerly  the 
damages  were  -  assessed  by  the  Jury 
in  a  lump  sum  for  all  the  benencia- 
riea  Jointly,  and  all  had  to  stand  or 
fall  together.  Wolf  v.  Lake  Brie, 
etc.,  R.  Co.,  56  Oh.  St.  617,  635,  46 
NE:  708,  36  LRA  812;  Cleveland,  etc., 
R.  Co.  V.  Crawford,  24  Oh.  St.  631, 
15  AmR  633.  "  (2)  "Shortly  after  the 
report  of  Cleveland,  etc.,  R.  Co.  v. 
Crawford,  supra,  the  statute  was 
amended  so  as  to  require  the  jury  to 
give  such  damages  as  they  may  think 
proportioned  to  the  pecuniary  In- 
Jury  resulting  from  such  death  to 
the  persons  respectively  for  whose 
benefit  such  action  shall  be  brought. 
This  word  respectively  requires  the 
Jury  to  assess  the  damages  for  the 
beneflclarles  distributively;  that  is, 
ascertain  how  much  pecuniary  injury 
each  beneficiary  singly  has  sustained, 
and  .then  bring  in  a  verdict  in  gross, 
made  up  of  these  single  sums  com- 
bined, the  whole  not  to  exceed  ten 
thousand  dollars."  Wolf  v.  Liake 
Erie,  etc.,  B.  Co.,  supra.  (3)  "Bo- 
fore  this  amendment  the  Jury  had 
nothing  to  do  in  their  finding  with 
the  distribution  to  the  beneflciarlea. 
After  the  Judgment  was  obtained  the 
distribution  of  the  money  was  to  be 
determined  simply  by  the  statute. 
But  under  the  statute  as  It  now 
stands,  the  Jury  must  determine  how 
the  money  is  to  be  distributed,  and 
in  order  that  this  may  be  properly 
determined,  it  should  appear  upon 
the  record  who  the  distributees  are." 
Hartzell  v.  Shannon,  6  Oh.  Dec.  (Re- 
print) 1093.  1094,  10  AmLRec  444. 
(4)  "It  therefore  seems  clear  that 
in  arriving  at  the  total  amount  of 
damages  to  be  awarded  under  the 
statute  as  amended,  the  jury  should 
consider  the  pecuniary  injury  to  each 
separate  beneficiary  (hot  found 
guilty  of  contributory  negligence), 
but  return  a  verdict  for  a  gross  sum, 
which  sum  should  be  distributed 
among  the  beneficiaries  not  found 
guilty  of  contributory  negligence. 
As  to  beneficiaries  found  guilty  of 
contributory  negligence,  no  damages 
should  be  awarded  on  their  account, 
and  the  jury  should  find  in  its  ver- 
dict which,  if  any,  of  the  beneficia- 
ries were  guilty  of  such  contributory 
negligence.  This  would  no  more 
complicate  the  trial  than  is  usual  in 
trials  for  torts.  In  which  It  often 
occurs  that  some  are  discharged,  and 
others  held  liable."  Wolf  v.  Lake 
Erie,  etc..  R.  Co.,  supra  [dlst  Davis 
V.  Guarnleri.  45  Oh.  St.  470,  16  NE 
350,  4  AmSR  548].  To  same  eftect 
Altemair  v.  Cincinnati  St.  R.  Co.,  5 
OhSiCP  666,  4  OhNP  224  [afT  60  Oh. 
St.  IQ,  53  NB  600].  (6)  But  distri- 
bution of  the  gross  sum  found  is  to 
be  made  by  the  probate  court.  See 
infra    (    69    note    80. .    (6)    Accord- 


ingly it  Is  not  error  to  refuse  to  give 
requested  charges  requiring  the  Jury 
to  make  findings  apportioning  the 
amount  recovered  among  the  bene- 
ficiaries. Cincinnati  Tract.  Co.  v. 
Room,  16  OhSACF  101  [expl  Wolf 
V.  Lake  Erie,  etc.,  R.  Co.,  56  Oh.  St. 
517,  46  NE  708,  36  LRA  812]. 

67.  Chesapeake,  etc.,  R.  Co.  v. 
ICelly,  241  U.  S.  485,  36  SCt  630,  60 
L.  ed.  1117,  LRA1917P  367:  Central 
Vermont  R.  Co.  v.  White,  238  U.  S. 
507,  36  SCt  865,  69  L.  ed.  1433  [diat 
Oulf,  etc.,  R.  Co.  v.  McQlnnls,  228 
V.  a.  173,  33  SCt  426.  67  L.  ed.  785]; 
St.  Louis,  etc.,  R  Co.  v.  Rodgers, 
118  Ark.  263,  176  SW  696;  Hadley  v. 
Union  Pac.  R.  Co..  99  Nebr.  849,  156 
NW  766;  St.  Louis,  etc.,  R.  Co.  v. 
Clampltt,  (Okl.)  164  P  40. 

[a]     Oontsa  imt  oveiroled  cm»m<— 

(1)  A  number  of  cases  have  held,  in 
actions  under  the  Federal  Employers' 
Liability  Act,  following  the  twsumed 
doctrine  of  Oulf,  etc.,  R.  Co.  v.  Mo- 
Glnnls,  228  U.  S.  173,  33  SCt  426,  57 
L.  ed.°  785,  that  the  Jury  must  ap- 
portion their  verdict!  Pittsburgh, 
etc.,  R.  Co.  V.  Scherer,  205  Fed.  356, 
123  CCA  484;  Pittsburgh,  etc.,  R. 
Co.  V.  Collard,  170  Ky.  239.  185  SW 
1108;  Chesapeake,  etc.,  R.  C>>.  v. 
Dwyer,  157  Ky.  590,  163  SW  752; 
Louisville,    etc.,    R.    Co.    v.    Stewart, 

166  Ky.    560,    161    SW    567    [op    mod 

167  Ky.  642,  163  SW  765];  Hardwlck 
V.  Wabash  R.  Co.,  181  Mo.  A.  156,  16S 
SW  328;  Collins  v.  Pennsylvania  R. 
Co.,  183  App.  Div.  452,  148  NYS  777; 
Pogarty  v.  Northern  Pac.  R.  .Co.,  74 
Wash.  397,  133  P  609,  LRA1816C  800. 

(2)  These  cases  to  this  extent  must 
be  deemed  overruled  by  the  later  de- 
cision of  the  supreme  court  in  Cen- 
tral Vermont  R.  Co.  v.  White,  238 
U.  8.  507,  36  set  865,  59  U  ed. 
1433. 

68.  Chesapeake,  etc.,  R.  Co.  v. 
Kelly,  241  U.  S.  485.  36  SCt  630,  60 
L.  ed.  1117,  LRA1917F  867  (where 
question  ia  left  undecided), 

ee.  Illinois  Cent.  R.  Co.  v.  O'Neill, 
177  Fed.  328,  100  CCA  658  [certiorari 
den  217  U.  S.  604.  30  SCt  694,  64  L. 
ed.  899]  (under  Louisiana  statute); 
International,  etc.,  R.  Co.  v.  White, 
103  Tex.  567,  131  SW  811  [mod  (Civ. 
A.)  120  BW  858];  Houston  City  St. 
R.  Co.  V.  Sclacca,  80  Tex.  350,  16 
SW  31;  St.  Louis,  etc..  R.  Co.  v. 
Johnston,  78  Tex.  636,  15  SW  104; 
Missouri  Pac  R.  Co.  v.  Henry,  75 
Tex.  220,  12  SW  828  (beneficiaries 
not  damaged  may  be  excluded);  Oal- 
veston,  etc.,  R.  Co.  v.  Le  Qierse,  51 
Tex.  189;  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31,  SO  AmR  98;  Mis- 
souri, etc.,  R.  Co.  v.  Wall,  (Tex.  Civ. 
A.)  110  SW  453;  Texas,  etc.,  R.  Co.  v. 
Scarborojigh,  .(Civ.  A.)  104  SW  408 
[aft  101  'Tex.  436,  108  SW  804];  In- 
ternational, etc.,  R.  Co.  V.  Lehman, 
(Tex.  Civ.  A.)  72  SW  619;  Interna- 
tional, etc,  R.  Co.  V.  Johnson,  23 
Tex.  Civ.  A.  160,  56  SW  772;  San  An- 
tonio St.  R.  Co.  V.  Mechler,  (Tex. 
Civ.  A.)  29  SW  202;  Texas,  etc.,  R. 
Co.  V.  Hudman,  8  Tex.  Civ.  A.  309,  28 
SW  388;  Dallas  Rapid  Transit  R.  Co. 
V.  Elliott,  7  Tex.  Civ.  A.  216,  26  SW 
455  (holding,  however,  that  where 
one  of  the  beneflclarles  by  counsel 
waived  his  claim  in  open  court,  a  ver- 
dict for  the  other  beneficiary  alone 
was  proper);  Norfolk,  etc,  R.  Co.  v. 
Stevena.  97  Va.  631,  34  SE  626,  46 
LRA  367;  Powell  v.  Powell,  84  Va. 
415,  4  SE  744;  Baltimore,  etc.,  R.  Co. 
v.  Wightman,  29  Gratt.  (70  Va.)  431. 
26  AmR   384    [rev  on  other  grounds 


104  U.  S.  5,  26  L.  ed.  643];  McKay 
v.  Wabash  R  Co.,  10  OntWR  416 
(where  verdict  apportioned  damages 
between  widow  and  children);  Powell 
V.  Canadian  Pac  R.  Co.,  7  Sask.  I>. 
43   (judge  or  Jury). 

[a]  Fomi  of  vaxdlotv— "The  rail, 
road  company  urges  that  the  verdict 
of  the  Jury  Is  informal  and  void,  be- 
cause it  does  not  first  find  the 
amount  of  damage  sustained  by  the 
plaintiffs  collectively,  and  then  ap'; 
portion  such  sum  to  and  among  the 
several  plaintiffs.  The  verdict  of  the 
jury  was  as  follows:  'We  the  Jury 
find  a  verdict  for  the  plaintiffs  and 
fix  the  damages  as  follows:'  Giving 
the  names  and  amounts  as  above 
stated.  .  .  .  The  statute  is  suscept- 
ible of  the  construction  that  counsel 
for  the  plaintiff  in  error  puts  upon 
it,  or  at  least  the  Jury  might  pro-  - 
ceed  In  that  way,  but  a  long  line  of 
decisions  has  established  the  correct- 
ness of  the  verdict  as  expressed  in 
this  case.  There  is,  in  fact,  no  prac- 
tical difference  in  the  form  of  the 
vef-dlct  which  the  plaintiff  in  error 
claims  to  be  the  proper  method  of 
procedure  and  that  in  which  this 
jury  and  all  others  that  the  writer 
remembers  to  have  observed,  have 
pursued.  If  the  Jury  had  expressed 
in  the  verdict  that  they  found  $26,000 
for  plaintiffs  and'  apportioned  that 
sum  as  In  the  verdict,  the  same  re- 
suit  would  have  been  reached.  We 
are  of  opinion  that  there  la  no  such 
error  in  this  regard  as  calls  for  the 
intervention  of  this  court  and  a  re- 
versal of  the  judgment."  Interna- 
tional, etc.,  R.  Co.  V.  White,  103  Tex. 
667,  569,  131  SW  811. 

[b]  b  Tlxigljila,  where  the  Jury 
fall  to  make  apportionment,  the  danv- 
ages  are  to  be  distributed  among  the 
beneficiaries  according  to  the  statute 
of  descent  and  distribution.  Powell 
V.  Powell,  84  Va.  415,  4  SE  744  (hold- 
ing that  this  rule  applies  to  distri- 
bution of  money  received  by  oom^ 
promise  and  settlement). 

[c]  Apportioniiunt  void  la  p«rt^— 
Where  a  judgment  is  for  damages  to 
be  divided  pro  rata  between  ■  minor 
children  and  adult  children  who  are 
nqfi  entitled  to  recover,  the  appel- 
late court  will  not  award  the  entire 
damages  to  the  minor  children,  bUt 
will  award  to  them  only  their  pro 
rata'  part.  International,  etc,  R.  Co. 
V.  DeBaJligethy,  9  Tex.  Civ.  A.  108, 
28   SW  829. 

[d]  Wbere  the  deol«r»tlon  or 
coBiplalnt  aitporttona  the  damafea 
claimed  among  the  beneflclarles,  a 
verdict  apportioning  sums  In  excess 
of  those  demanded  Is  erroneous,  al- 
though the  aggregate  does  not  ex- 
ceed the  aggregate  amount  claimed. 
International,  etc.,  R.  Co.  v.  McDon- 
ald,  75   Tex.   41,   12   SW   860. 

7a  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  35  SCt  866.  69 
L.  ed.  1433;  Southern  Pac  Co.  v.  Tom- 
llnson,  163  U.  S.  369,  16  SCt  1117,  38 
L.  ed.  391;  Texas,  etc.,  R.  Co.  v.  Gen- 
try, 163  U.  S.  353,  16  SCt  1104,  41  L. 
ed.  186;  Houston  City  St.  R.  Co. 
v..  Sclacca,  80  Tex.  360,  16  SW  31'; 
Galveston,  etc.,  R.  Co.  v.  Le  Olerse, 
51  Tex.  189;  Internatfonal,  etc.,  R. 
Co.  v.  Lehman,  30  Tex.  Civ.  A.  3,  66 
SW  214,  (Civ.  A.)  72  SW  619;  Mis- 
souri, etc.,  R.  Co.  V.  Evans,  16  Tex. 
C3iv.  A.  68,  41  SW  80;  Norfolk,  etc., 
R.  Co.  v.  Stevens,  97  Va.  631,  34  SE 
626,  46  LRA  367;  Baltimore,  etc.,  R. 
Co.  v.  Wightman,  29  Gratt.  (70  Va.) 
431,  441,  26  AmR  384   [rev  on -other 
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ant  can  s}iow  that  he  has  been  injured  by  meh  faU- 
ore.'^'  There  are  decisions  holding  that  a  failure  to 
make  apportionment  is  reversible  error.^'  Generally 
spettking,  defendant  cannot  complain  of  the  manner 
in  wtueh  the  recovery  is  apportioned  between  the 
beneficiaries,'^  where  the  damages  awarded  as  a 
whole  are  not  excessive,'*  or  where' the  facts  justified 
the  submission  of  the  issue  as  to  whether  each  of 
the  beneficiaries  had  suffered  a  loss."'  But  where 
the  damages  apportioned  to  one  beneficiary  are  ex- 
cessive, thereby  rendering  the  entire   verdict  ex- 


eessive,  there  is  prejudicial  error  tequiiing  reversal 
of  the  entire  judgment.'* 

[$  69]  d.  Jnriadiction  aii4  Prooednn.  The 
trust  under  which  the  personal  representative  or 
ofber  statutory  plaints  holds  the  damages  recov- 
ered "  may  be  enforced  by  the  beneficiaries."  The 
personal  representative,  as  a  trustee,  may  go  into 
chancery  for  instructions  as  to  the  distribution  of 
the  trust  fund."  The  probate  court  has  jurisdic- 
tion, in  most  states,  of  proceedings  for  the  distribu- 
tion of  the  recovery  among  the  beneficiaries.*"    But 


grounds  104  U.  S.  6.  28  L.  ed.  S43]. 
Sfee  Southevn  R.  Co.  v.  Smith,  205 
Eed.  36Q,  362,  123  CCA  488  (holding 
that  such  "error  Is  not  so  clearly 
t>reJudlcttil  as  to  require  notice  on 
out-  own  Initiative  under  rule  11"). 
■  "The  manner  In  which  the  dam- 
«K68  are  to  be  distributed  is  no  con- 
cern of  the  defendant,  and  not  under 
control  of  the  plaintiff.  It  Is  a  ques- 
tion for  the  jury  exclusively,  not  in- 
volved in  the  Issue."  Baltimore,  etc., 
R.  Co.  v.  Wlghtman,   supra. 

'Ca> '  BeaaoB  foi  rnlav— A  general 
verdict  and  Judgment  for  all  the 
plaintltTs  will  bar  a  subsequent  ac- 
tion by  any  of  them,  and  thus  fully 
Iprotect  defendant.  International, 
'  etc.,  R.  Co.  V.  Lehman,  (Tex.  Civ.  A.) 
72  SW  619. 

fb]  Oommnaltr  propartjr.— In  an 
action  by  parents  for  the  death  of  a 
child,  there  being  no  other  Interested 
parties,  where  the  amount  recovered 
is  community  property,  a  finding  by 
the  Jury  of  a  separate  amount  for 
each  Is  unnecessary.  Qalveston,  etc., 
R.  Co.  V.  Hughes,  22  Tex.  Civ.  A. 
134,  &4  SW  264;' Missouri,  etc.,  R. 
too.  V.  Evans,  16  Tex.  Civ.  A.  68,  41 
8W-  80;  San  Antonio  St.  R.  Co.  v. 
Mechler,  (Tex.  CIV.  A.)  29  SW  202. 
See  Brunswig  v.  White,  70  Tex.  504, 
8  SW  86  (where  It  la  said:  "The 
recovery  by  husband  and  wife  jointly 
is  not  a  violation  of  the  rule  re- 
qillrlng  the  jury  to  apportion  the 
amount  found.  The  plaintiffs  are 
equally  entitled  to  the  recovery"). 

[o]  a«twe»  wife  aad  ohlldi'Mi.^ 
It  ts  iiot  ground  for  a  new  trial  that 
the  Jury  have  not  made  separate 
awards  of  damages  to  the  wife  and 
chlldreii  respectively,  but  have  sim- 
ply named  the  total  amount  of  dam- 
ages, as  the  court  can  distribute  the 
amounts  If  desired.  McLeod  v. 
Windsor,  etc..  R.  Co.,  28  N.  S.  6». 

71.  Central  Vermont  R.  Co.  v. 
White,  238  U.  8.  507.  36  SCt  865.  59 
L.  ed.  1483  [expl  Pittsburgh  v.  Col- 
lard,  170  Ky.  239,  247,  185  SW  1108]. 

[al  Mom  Of  ralnag  tnestloiLr^ 
(1)  ''if,  aa  in  the  Gulf,  etc.,  R.  Co»  v. 
McOlnnts,  228  U.  S.  176,  33  SCt  426. 
S7  ti.  ed.  786,  the  plaintiff  sues  for 
the  bieneflt  of  one  who  is  not  entitled 
to  share  In  the  recovery  (Taylor  v. 
Taylor,  232  U.  S.  363,  34  SCt  350.  68 
L.  ed.  638;  North  Carolina  R.  Co.  v. 
Zachary.  232  U.  S.  248,  34  SCt  305, 
'68  L.  ed.  691,  AnnCasl914C  159). 
and  If  her  inclusion  in  the  suit  might 
Increase  the  amount  of  the  recovery, 
— the  defendant  may  raise  the  ques- 
tion, In  such  mode  as  may  be  ap- 
propriate under  the  practice  of  the 
court  In  which  the  trial  Is  had,  so  as 
to  secure  a  ruling  which  will  prevent 
*  recovery  for  one  ndt  entitled  to 
share  In  the  benefits  of  the  Federal 
act."  Central  Vermont  R.  Co.  v. 
White,  288  U.  S.  507,  616,  36  SCt  866, 
59  U  ed,  1438.  (2)  "If  the  recovery 
by  "next  of  kin'  should  be  enlarged 
tit  the  wrongful  inclusion  of  one  not 
'dependent,'  that  question  must  be 
raised  at  the  trial  by  proper  ex- 
ceptions." In  re  Stone,  173  N.  C. 
208,   210,  91  SE  862. 

n.  Collins  v.  Pennsylvania  R. 
Co..  163  App.  Dlv.  452,  148  NTS 
777;  Oalveston,  etc.,  R.  (^.  v.  I<e 
Olerse,  51  Tex.  189,  199-  Houston, 
•to.,  R.  (te.  V.  Moore,   49  Tex.  31,  46, 


30  AmR  98  [quot  Oalveaton,  etc.,  R. 
Co.  V.  Le  Gierse,  supra]  (where  It  is 
said:  "When  It  appears,  from  an  In- 
spection of  the  petition,  that  it  does 
not  contain  the  proper  averments  to 
enable  the  court  to  distribute  th^ 
damages  as  contemplated  by  the  stat- 
ute. It  is  subject  to  exception;  and 
when  the  facts  are  sufficiently  ex- 
hibited by  the  pleading,  but  the  judg- 
ment falls  to  divide  the  damages  as- 
sessed by  the  jury  among  the  parties 
as  directed  by  the  statute,  it  is  er- 
ror"); March  V.  Walker.  48  Tex.  372 
(not  ground  for  reversal  In  absence 
of  objection). 

73.  Houston,  etc  R.  Co.  v.  Alex- 
ander, 108  Tex.  497,  119  SW  1135; 
Texas,  etc.,  R.  Co.  v.  Scarborough, 
(Clv.  A.)  104  SW  408  Caff  101  Tex. 
436,  108  SW  804];  International,  etc., 
R.  Co.  V.  Munn,  46  Tex.  Civ.  A.  276, 
102  SW  442  [dist  St.  Louis,  etc.,  R. 
Co.  V.  Johnston,  78  Tex.  536.  16  SW 
104];  Oulf,  etc..  R.  Co.  v.  Johnson,  10 
Tex.  Clv.  A.  254,  31  SW  256. 

74.  In  re  Stone.  173  N.  C.  208, 
91  SE  862;  Houston,  etc..  R.  Co.  v. 
Alexander,  (Clv.  A.)  121  SW  602  [rev 
on  other  grounds  103  Tex.  694,  132 
SW  119];  Texas,  etc.,  R  Co.  v.  John- 
son, 48  Tex.  Clv.  A.  136,  106  SW 
,773;  Gulf,  etc.,  R.  Co.  v.  Johnson,  10 
Tex.  Civ.  A.  254,  31  SW  256. 

75.  InternatiiHial,  etc.,  R.  Co.  v. 
Munn.  46  Tax.  Civ.  A.  276,  102  SW 
442. 

7*.  Pittsburgh,  etc.,  R.  Co.  v.  Col- 
lard,  170  Ky.  289,  186  SW  1108  (Un- 
der Federal  Employers'  Liability 
Act)- 

77.  -  See  supra  I  58. 

78.  JeflersonviUe,  etc,  R.  Co.  v. 
Hendricks,  41  Ind.  48;  and  cases 
Infra  this  section. 

7>.  Bulmer  v.  Bulmer,  25  Ch.  D. 
409;  Sanderson  v.  Sanderson,  36  L.  T. 
Rep.  N.  S.  847. 

Bqnlty  JnzladlotiOB  to  iaatmot 
tnutaes  see  Trusts   [39  Cyc  817]. 

80.  Baltimore,  etc.,  R.  Co.  v. 
Then,  159  111.  635.  42  NE  971;  Rock- 
ford,  etc.,  R.  Co.  V.  Delaney,  82  111. 
198,  26  AmR  308;  Conant  v.  Orlflln. 
48  111.  410;  Salem  v.  Harvey.  29  111. 
A.  483  [aft  129  111.  344,  21  NE  1076]; 
Matter  of  Connor,  178  App.  Dlv.  955, 
166  NTS  1081  [mod  98  Misc.  538.  164 
NTS  748,  and  alT  222  N.  T.  653  mem. 
119  NE  1036  mem];  Matter  of 
Snedeker.  96  App.  Dlv.  149,  88  NTS 
847;  Matter  of  Meng.  96  Misc.  126. 
169  NTS  686;  Matter  of  McDonald, 
51  Misc.  318.  101  NTS  275;  In  re 
Stone.  173  N.  C.  208,  91  SE  852 
(accounting  before  clerk  of  sunerlor 
court) ;  Cincinnati  Tract.  Co.  v.  Room, 
16  OhS&CP  101.  See  Wolf  v.  Lake 
Erie,  etc..  R.  Co.,  55  Oh.  St.  617,  45 
NE  708,  36  LRA  812  (where  it  is  said 
that  the  probate  court  should  make 
distribution  in  accordance  with  the 
verdict  of  the  Jury). 

"It  was  the  province  of  the  Probate 
Court  to  apportion  the  amount  re- 
covered amongst  the  parties  entitled 
thereto  on  proper  notice  to  the  par- 
ties Interested."  Miller  v.  Plnkney, 
164  III.  A.   576,  579. 

[a]  Tha  aaiouat  esoli  of  the  next 
of  Ua  !•  aatitled  to  raoalva  must  be 
determined  In  the  probate  court. 
Baltimore,  etc.,  R.  Co.  V.  Then,  159 
111.  635,  640,  42  NE  971;  Rockford. 
etc..  R.  Co.  V.  Delaney,  82  III.  198,  25 


AmR  308;  Salem  v.  Harvey,  29  IlL 
A.  483.  487  [aff  129  111.  344.  21  NE 
1076].  t 

[b]  Who  arc  .the  widow  and  sax* 
of  kin  is  a  question  to  be  determined 
in  the  probate  court  where  the  per- 
sonal representative  is  called  upon 
to  make  distribution.  Conant  v. 
Orlffln,   48   111.   410. 

[c]  BMMoa  for  nd«,i — "This  sec- 
tion has  been  construed  to  mean  that 
the  cause  of  action  given  by  it  is  not 
general  assets  of  the  Intestate.  Is  not 
subject  to  the  payment  of  debts  or 
the  ordinary  rules  applicable  to  the 
settlement  or  administration  of  the 
estates  of  deceased  persons.  (Stuber 
V.  McEntee,  142  N.  T.  200,  86  NB 
878).  But  the  amount  of  a  recovery 
Is,  nevertheless,  something  which 
goes  to  an  executor  or  administrator 
as  such,  and  is  to  be  disposed  of  by 
him  as  such,  but  only  in  the  par- 
ticular way  pointed  out  by  the  stat- 
ute." Mundt  v.  Qlokner,  24  App.  Dlv. 
110.  111.  48  NTS  940.  27  NTClvProc 
120,  6  NTAnnCas  121  [app  dism  160 
N.   T.   571,  55  NE  297]. 

[d]  H»tnz«  of  pwnesdlwr.— (1) 
"This  proceeding  now  before  me  Is 
Instituted  for  the  judicial  settlement 
of  the  account  of  the  executor  In  re- 
spect of  the  fund  recovered  under 
sections  1902  to  1905  of  the  Code  of 
Civil  Procedure  as  damages  for  neg- 
ligence resulting  In  the  death  of  his 
testator,  Henry  Blschoff.  This  pro- 
ceeding, therefore.  Is  not  tor  the 
judicial  settlement  of  the  account  of 
the  executor,  qua  executor,  under  the 
general  law  and  rules  applicable  to 
the  settlement  and  administration  of 
a  decadent's  estate,  but  is  a  special 
proceeding  brought  pursuant  to  sec- 
Uon  1903  of  the  Code  of  Civil  Pro- 
cedure for  the  account  and  distribu- 
tion of  this  special  fund  only."  Mat- 
ter of  Meng,  96  Misc.  126,  127.  169 
NTS  636.  (2)  "The  proceeding  for 
Its  distribution  la  not  governed  by 
the  general  rules  applicable  to  the 
settlement  of  estates,  but  Is  a  spe- 
cial proceeding,  provided  for  by  sec- 
tion 1903,  and  the  Jurisdiction  of 
the  surrogate  Is  limited  and  reatrict- 
ed  to  the  terms  of  that  section  and 
to  making  the  decree  therein  pro- 
vided for.  The  money  so  received 
does  not  become  general  assets  of 
the  estate:  it  is  not  subject  to  the 
payment  of  the  debts  of  the  de- 
ceased nor  to  the  ordinary  rules  ap- 
plicable to  the  settlement  and  ad- 
ministration of  the  estates  of  de- 
ceased persons.  Stuber  v.  McEntee, 
142  N.  T.  200.  36  NE  878;  Mundt  ▼. 
Olokner.  24  App.  Dlv.  110,  48  NTS 
940  [app  dlsm  160  N.  T.  671,  65  NB 
297]."  Matter  of  McDonald.  61  MUc. 
318.    320,    101    NTS   275. 

[e]  Ho  notloe  to  oradttani  Is  neces- 
sary, as  they  have  no  Interest  In 
the  fund.  Matter  of  McDonald.  51 
Misc.    318.    101    NTS   275. 

[f]  Xb  Ohio  (1)  It  Is  provided 
that  "the  amount  received  by  auch 
personal  representative  whether  by 
settlement  or  otherwise  shall  be 
apportioned  among  the  beneficiaries, 
unless  adjusted  between  themselves, 
by  the  court  making  the  appoint- 
ment In  such  manner  as  shall  be 
fair  and  equitable,  having  reference 
to  the  age  and  condition  of  such 
beneficiaries    and    the    laws    of    de- 
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upon  the  ground  that  the  recovery  by  the  personal 
representative  does  not  inure  to  the  benefit  of  the 
decedent's  estate  but  inures  solely  to  the  specified 
beneficiaries,  it  has  been  held  that  the  probate  court 
has  no  jurisdiction  to  direct  distribution  of  the  pro- 
ceeds reoovered,^^  or  to  require  the  personal  repre- 
sentative to  account  therefor.**  Under  some  stat- 
utes, the  jurisdiction  to  distribute  the  fund  is  in  the 
trial  court,**  or  the  court  having  jurisdiction  of  the 
cause  of  action  for  the  death,  in  cases  where  recov- 
ery is  had  by  compromise  and  settlement  without 
action  brought.**  C!ommencement  of  an  action  is 
not  necessary  to  confer  jurisdiction  to  order  dis-' 
tribution  of  the  fund.**    Executors  and  administra- 


tors who  receive  money  in  settlement  of  damages 
for  death  by  wrongful  afet  are  ofiicers  of  the  court 
and  may  .be  required  to  account  for  and  distribute 
the  fund  in  a  summary  proceeding  in  accordance 
with  the  rules  of  court.**  A  beneficiary  may  recover 
his  share  by  an  action  against  the  personal  reprti- 
sentative^  or  other  statutory  trustee  of  the  recov- 
ery.'*' The  sheriff  who  has  collected  the  indgment 
may  maintain  a  bill  of  interpleader  to  determine 
oonQicting  claims  made  by  rival  beneficiaries.** 

[%  70]  8.  What  Law  Oovenu.**  The  lex  loci 
delicti '"'  in  force  at  the  time  of  the  death ''.gov- 
erns the  determination  of  who  are  the  beneficiaries,"* 
and  also  the  apportionment  or  distribution  of  tiie 


scent  and  distribution  of  personal 
estates  left  by  persons  dying  Intes- 
tate." Wolf  V.  Lake  Brie,  etc.,  R. 
Co.,  6B  Oh.  St.  617.  629,  46  NS  708, 
S<  LRX  812.  (2)  Under  this  stat- 
ute the  probate  court  has  plenary 
Jurisdletlon  to  determine  all  ques- 
tions of  distribution  of  the  fund. 
Miller  V.  Miller,  29  Oh.  Clr.  Ct.  863; 
Cincinnati  Tract.  .Co.  v.  Room,  16 
OhSftCP  101.  (8)  "While  the  laws 
of  descent  and  distribution  of  per- 
sona] estates  are  to  be  considered 
by  the  court  making  the  appor- 
tionment, the  distribution  Is  not 
to  be  made  strictly  In  accordance 
with  such  laws,  tor  the  court 
Is  also  required  to  consider  the 
age  and  condition  of  the  beneflcia- 
ries,  a  thing  not  taken  Into  ac- 
count In  the  laws  of  descent  and  dis- 
tribution. 1  Rev.  St.  Ohio,  1906,  ( 
•18E."  Toledo,  etc.,  R.  Co.  v.  Con- 
nolly, 149  Fed.  398,  401,  79  CCA  218 
<holdlng  that  parents  may  share 
irlth  next  of  kin.  In  this  case  broth- 
ers aitd  sisters,  although  decedent's 
personal  estate  would  have  passed  to 
such  next  of  kin  to  the  ezoluslon  of 
the   parents). 

81.  State  V.  Rock  County  Dist. 
Ct.,  114  Minn  864;  Mayer  v.  Mayer, 
106  Minn.  484,  119  NW  217;  Aho  v. 
Republic  Iron,  etc.,  Co.,  104  Minn. 
322.  116  NW  690.  See  Kober's  Est., 
17  Pa.  Dlst.  184,  186,  187  (where  the 
court  said:  "It  is  conceivable  that 
the  Orphans'  Court  may  compel  an 
accounting  and  decree  and  supervise 
a  distribution  in  a  given  case,,  where 
the  fund,  forming  no  part  of  the 
estate  of  the  decedent,  ought  not  to 
be  included  In  the  inventory  and  ap- 
praisement,— that  paper  being  essen- 
tially a  record  of  what  the  decedent 
owned.  ...  It  may  well  be  ques- 
tioned whether.  If  the  matter  of 
Jurisdiction  is  raised,  the  Orphans' 
Court  would  undertake  to  distribute 
that  which  admittedly  forms  no  part 
of  the  estate."  On  appeal  the  ques- 
tion of  jurisdiction  was  again  left 
undecided  as  not  necessary  to  the 
decision,  but  the  court  said:  "The 
demand  involves  the  question  of 
Jurisdiction,  respecting  which  two 
theories  may  be  advanced.  One  Is 
that  the  fund  formed  no  part  of  the 
decedent's  estate  but  belonged  to  Hy- 
ing parties  and  la  to  be  distributed 
inter  vivos;  and  It  was  therefore 
recoverable  only  in  the  Common 
Pleas.  *  The  other  is  that  the  fund 
was  created  by  the  death  of  the  de- 
cedent, and  was  awarded  to  the  par- 
ties who  on  his  death  became  his 
legal  representatives;  and  It  was 
awarded  to  them  In  that  capacity 
only.  .  .  .  The  Orphans'  Court  Is  em- 
powered to  distribute  the  estates  of 
decedents,  and  Its  machlneiy  Is 
adapted  to  ascertain  who  are  the 
next  of  kin.  The  distinction  Is  n 
nice  *one  between  an  estate  belong- 
ing to  a  decedent  at  his  death  and 
an  estate  which  springs  directly  out 
of  his  death  and  is  literally  cre- 
ated by  his  death;  and  It  was  appar- 
ently so  regarded  by  Mitchell,  C.  J.. 
In  In  re  Clement,  160  Pa.  391,  28  A 
932.  It  was  not  necessary,  however, 
to  determine  the  question  In  that 
«ase,  nor  is  It  In  this"). 


88.  Dronenburg  v.  Harris,  108  Md. 
697,  71  A  81:  Kober's  Eat.,  17  Fa. 
Dlst.  184  (holding  that  a  personal 
representative  cannot  be  required  to 
include  In  the  Inventory  funds  re- 
covered In  settlement  of  a  claim  for 
death  of  the  decedent). 

83.  Minn. — Mayer  v.  Mayer,  106 
Minn.  484.  11}  NW  217. 

Porto  Rico. — Guinones  v.  American 
R.  Co.,  4  Porto  Rico  Fed.  264  (where 
the  damages  were  apportioned  by 
the  court.  In  an  action  under  Porto 
Rico  Employers'  L,lablllly  Act.  be- 
tween minors  in  proportion  to  the 
remaining   years    of    nvinority). 

Ont. — Burkholder  v.  Grand  Trunk 
R.  Co.,  6  Ont.  L.  428,  2  OntWR  267, 
23  CanLTOccNotes  156;  O'Donnell  v. 
Canadian  Pac.  R.  Co.,  12  OntWR  110; 
VlUenenve  v.  C^anadtan  Pao.  R.  Co.,  10 
OntWR  287. 

Que. — ^Dnmphy  v.  Montreal  Light, 
etc.,  Co.,  28  Que.  Super.  18. 

Sask. — Powell  v.  Canadian  Pao.  R. 
Co.,  7  Sask.  L.  48   (court  or  Jury). 

See  Duxan  v.  Myers.  30  Ind.  A. 
827,  65  NE  1046,  oi  AmSR  341  (ac- 
counting  In   circuit    court). 

[a]  Za  Waaasota. — "It  U  the 
settled  rule  of  this  court  that  the 
distribution  of  the  fund  recovered 
In  such  an  action  is  entirely  within 
the  Jurisdiction  of  tbs  trial  court. 
Mayer  v.  Mayer,  106  Minn.  484,  119 
NW  217;  Aho  v.  Republic  Iron  0>., 
104  Minn.  322,  116  NW  590;  Aho  v. 
Jesmore,  101  Minn.  449,  112  NW  538, 
10  LRANS  998."  McVeigh  v  Min- 
neapolis, etc.,  R.  Cto.,  110  Minn.  184, 
185.    124   NW   971. 

[b]  Whsra  BMaay  was  paid  into 
•cart  (1)  under  statutory  authority, 
the  widow  was  permitted  to  with- 
draw it  under  a  consent  order, 
whereby  she  agreed  to  distribute  it 
in  specified  proportions.  Shallow  v. 
Vernon,  Ir.  R.  9  C.  L.  160.  (2)  A 
father  was  refused  leave  to  be  add- 
ed as  a  party,  but  allowed  to  appear 
and  offer  evidence  to  show  his  share. 
Johnston  v.  Great  Northern  R.  Co., 
L.  R.  20  Ir.  4.  (3)  By  analogy  to 
the  statute  of  distribution^  a  widow 
was  awarded  one  third  and  the  chil- 
dren two  thirds  of  the  recovery. 
Sanderson  v.  Sanderson,  36  L.  T. 
Rep.  N.  S.  847.  (4)  The  court  must 
apportion  the  fund  on  the  same  prin- 
ciple as  that  on  which  it  would  be 
appol'tloned  If  the  apportionment 
were  made  by  a  jury,  excluding  rela- 
tives who  have  suffered  no  damage. 
Bulmer  v,  Bulmer.  25  Ch.  D.   409. 

[c]  la  Ohamliers.^— Where  a  com- 
promise is  effected  during  the  trial 
and  a  consent  judgment  entered  for 
plaintiffs  without  submission  to  the 
Jury,  the  court  may  apportion  the 
damages  In  chambers.  Brown  v. 
Grand  Trunk  R.  Co.,  28  Ont.  L.  354, 
4  OntWN  942.  24  OntWR  256. 

84.  State  v.  Ramsey  County  Dlst. 
Ct..    114    Minn.   364.    131   NW   881. 

85.  State  v.  Ramsey  County  Dlst. 
Ct..   114  Minn.   364.   366,  131   NW  381. 

"The  jurisdiction  of  the  district 
court  does  not  depend  upon  the  com- 
mencement of  an  action,  but  upon 
the  right  of  action.  When  the  par- 
ties stipulate  a  settlement,  the  dis- 
tribution of  the  fund  is  within  the 
jurisdiction  of  the.  court  to. the  (Same 


extent  as  when  -the  raeney  ls<  paid 
as  the  result  of  a  lawsuit."  State 
v.  Ramsey  County  Dist.  Ct.,  supnC 

88.  State  v.  Ramsey  County  Dist.. 
Ct.,  114  Minn.  364.   131  NW  881. 

[a]  Ooaatrvetivs  oMrtempt^— BViil- 
ure  to  distribute  the  recovery  in  ac- 
cordance  with  an  order  of  court,  is 
a  constructive  contempt  to  the  prej- 
udice of  the  rights  of  the  bene- 
flciarles.  and  is  punishable  by  line 
and  imprisonment.  State  v.  Ramsey 
C:ounty  Dist.  Ct.,  114  Minn.  864,  131 
NW  381. 

[b]  Ik  maaaaota.— "me  district 
court  of  Ramsey  county  adopted 
rules  of  court  regulating  the  '  dis- 
tribution of  such  funds.  In  general, 
they  provided  that  applications  by 
executors  and  administrators  should 
contain  a  statement  of  the  amounts 
received  and  disbursed,  funeral  ex- 
penses, attorney's  fees  and  services, 
the  names  and  addresses  of  the  next 
of  kin  and  of  all  persons  interested, 
whether  the  time  for  alloWancs  of 
claims  in   the  probate  court  had  ex. 

Sired,  and  whether  any  allowance 
ad  been  made  in  that  cCurt  _for 
the  support  of  the  deceased.  '  The 
rules  also  provided  for  notice  of  a 
hearing  by  publication  and'  service 
upon  all  parties  Interested."  State 
V.  Ramsey  County  Dlst.  Qt.,  114 
Minn.   364,  366.  131  NW  381.    ' 

8?.  Oa.— Grifllth  v.  Gflfflth,  128 
Ga.  871,  67  SE  698  (action  by'minoi- 
child   against   widow).. 

111. — Perry  v..  Carmlchael,  9&  111. 
619  (bUl  in  equity  for  dlatrlbutl6a 
of  trust  fund).       ,        ■ 

Ky.— McGarvey  V..  McOarvey, '  163 
Ky.   242,    173   SW   765. 

Va.— Powell  V.  Powell,  84  Va.  418, 
4    SE    744. 

Eng. — Condlitt  v.  Conollff,  2*  L. 
T.  Rep.  N.  8.  881,  (remedy  (a  by 
bill  in  equity  to  enforce  trust,  and 
not  at  law).  , 

See  Kober's  Est.,  17  Pa.  Dist.  Igjl 
(where  It  is  suggested  that  this  la 
the    exclusive    remedy). 

[a]  The  s<balalstkator  la  •atttlsd 
to  be  snbrogatsd  to  the  rights  of 
the  beneflclaries  against  one  to 
whom  he  has  erroneously  paid'  over 
the   recovery.     Perry   v,  Carmichasl, 

95  111.   619. 

88.  Howard  v.  Kelly,  111  Mlas. 
286,  71  S  391;  Kelly  v.  Howard,  94 
Misa  643,  54  S  10,  AnnCasl91.3B 
229*  , 

mtszplsader  '  genarally  see  Inter- 
pleader  [23  Cyc  1]. 

89.  See  also  Infra  |  105.  And  .gen- 
erally   see    Conflict   of   Laws    i    86. ' 

90.  &«x  loci  dallotl  gsaarally  see 
Conflict   of  Laws    {{    86-39.        . 

91.  Richmond  v.  Chicago,  etc,  R. 
Co.,  87  Mich.  374,  49  NW  621;  Mattfr 
of  Brennan.  160  App.  Dlv.  401,  145 
NTS  440;  Carpenter  v.  Buffalo  Gen. 
Electric  Co.,  155  App.  Dlv.  656,  140 
NTS  559  [aff  213  K  T.  101,  106  NE 
1026];  Matter  of  Connor,  98  Misc. 
538,  164  NTS  748.  [mod  on  other 
grounds  178  App.  Dlv.  956,  165  NTS 
1081  (aff  222  N.  T.  653  mem.  119 
NE    1036    mem)];    Matter    of    Meng. 

96  Misc.  126,  159  NTS  &35:  NellTv. 
Wilson,    146  N.  C.   242,  59   SB  674. 

99.  Spokane,  etc.,  R.  Co.  v.  Whit- 
ley, 237  U.  ^.  487,  fS  Sqt  «^S,  £9  L. 
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riecoTeiy  among  such  beneficiaries,'*  because  these 
matters  are  an  integral  part  of  the  cause  of  action 
and  bannot  be  separated  from  it.'^  But  a  statute 
providing  that  the  damages  shall  be  disp>osed  of  as 
personal  property  belonging  to  the  estate  of  the  de- 
ceased requires  the  damages  to  be  distributed  ac- 
cording to  the  statute  of  descent  and  distribution  of 
decedent's  domicil,e."  Where  apportionment  is  'di- 
rected to  be  made  in  accordance  with  the  statute  of 
descent  and  distribution,  the  statute  of  distribution 
in  force  at  the  time  of  the  death  governs."*  The 
question  who  is  or  are  the  next  of  kin  must  be  deter- 
mined by  the  law  in  force  at  the  time  the  cause  of 
action  accrued.*' 

The  Federal  Employers'  Liability  Act  is  para- 
mount and  exclusive  in  the  field  of  its  operation," 
and'  where  recovery  for  death  is  had  under  its  pro- 
visions, the  distribution  of  it  among  the  beneficiaries, 

ed.  1080,  LRA1916F  7S6;  Perry  v. 
CarmlchaeJ,  96  III.  519;  In  re  WU- 
llamB.  130  Iowa  S53,  107  NW  608;  Bo- 
liiifer  V.  Beacham,  81  Kan.  746,  106 
P   1094    (who  are  next  of  kin). 

93.  U.  S. — Spokane,  etc.,  R.  Co.  v. 
Whitley,  237  U.  S.  487,  36  SCt  666, 
69  L.  ed.  1060,  LRA1915F  736:  Den- 
nlck  v.  New  Jersey  Cent.  R.  Co.,  103 
U.  S.  11,  26  L,.  ed.  439;  Jacobs  v. 
Glucose  Sugar  Refining  Co.,  140  Fed. 
766;  Leman  v.  Baltimore,  etc.,  R.  Co., 
128  Fed.   191. 

Ark.— Midland  Valley  R.  Co.  v.  L«- 
moyiie,  104  Ark.  327,  148  SW  664. 

Colo. — Denver,  etc..  R.  Co.  v.  War- 
ring,  37  Colo.   122,   86   P  305. 

D.  C. — Weaver  v.  Baltimore,  etc., 
R;  Co.,  21  D.  C.  499. 

III. — Perry    v.    Carmlchael,    96    111. 

Ind.— Jeffersonvllle,  etc.,  R  Co.  v. 
Hendricks.    41   Ind.   48. 

Iowa. — In  re  Coe,  130  Iowa  807, 
106  NW  743,  114  AmSR  416,  4 
LRAN8   814,  8  AnnCas  148. 

Kan. — Bollnger  v.  Beacham,  81 
Kan.  746,  106  P  1094;  Hartley  v. 
Hartley,  71  Kan.  691,  692,  81  P  605. 
114   AmSR    619    [cit   Cyc]. 

Ky. — McDonald  v.  McDonald,  96 
Ky.  209,  28  SW  482,  16  KyL  412, 
49  AmSR  289.  But  see  Taylor  v. 
Pennsylvania  Co.,  78  Ky.  ■S48,  39 
AntR   244    (dictum). 

Md. — Dronenbnrg  v.  Harris;  108 
Md.   697.    71    A   81. 

Mo. — Charlton  v.  St.  Louis,  etc.,  R. 
Co.,  200  Mo.  413,  98  SW  629;  Stoeck- 
man  v.  Terre  Haute,  etc.,  R.  Co.,  16 
Mo.   A.   684. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Lewis.  24  Nebr.  848,  40  NW  401,  2 
LRA  67. 

N.  T. — 'Matter  of  Degaramo,  86 
Hun  390,  33  NYS  602. 

N.  C— In  re  Stone,  173  N.  C.  208, 
91  SK  852;  Hall  v.  Southern  R.  Co., 
146  N.  C.  345,  69  SB  879;  Hartness 
V.  Pharr,  133  N.  C.  666.  46  SB  901, 
98    AmSR   725. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Andrews,  14  Oh.  Cir.  Ct  664,  8  Oh. 
Cir.  Dec   73. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Miller, 


and  the  determination  of  who  are  beneficiaries  is 
governed  by  the  federal  act,  not  by  the  state  law,** 
which  is  in  accordance  with  the  amount  of,  pecuniary 
damage  actually  suffered  by  the  beneficiaries  re- 
spectively.* Who  are  the  '^next  of  kin"  must  be 
determined  by  the  local  law  of  the  state  of  the  domi- 
cile of  decedent,  and  not  by  the  common  law.* 

[i  71]  9.  Assignment,  Attachment,  or  Transfer 
of  Beneficiary's  Interests  Under  the  general  prin- 
ciples governing  the  assignment  of  rights  of  action,' 
and  the  rules  governing  the  abatement  or  survival 
of  causes  of  action  for  death  by  wrongful  act,*  it 
has  been  held  that,  prior  to  verdict  or  judgment,  the 
beneficiary's  interest  is  a  mere  expectancy,  or  in- 
choate right,  not  a  debt  and  not  assignable,'  and  not 
subject  to  attachment.'  Under  other  statutes  the 
beneficiary's  interest  has  been  held  to  be  assignable 
as  a  property  right,*  although  under  some  statutes 


(Civ.  A.)  128  SW  1166  [as  221  U.  8. 
408,  31  set  684,  56  L.   ed.  789]. 

Va. — Nelson  v.  Chesapeake,  etc.. 
R.  Co.,  88  Va.  971,  14  SB  838,  15 
LRA  688. 

[a]  Thwi,  where  an  action  was 
brought  In  New  York  for  death  by 
wrongful  act,  occurring  in  Ohio,  of 
a  person  residing  In  Michigan,  the 
amount  recovered  was  not  assets  of 
the  estate  of  the  decedent,  to  be  dis- 
tributed according  to  the  '  laws  of 
her  residence,  but  should  be  dis- 
tributed accordang  to  the  laws  of 
Ohio.  Matter  of  Degaramo,  86  Hun 
390.    83   NYS    602. 

[b]  HoaraaMMrt  aaeadmt.  —  The 
rule  of  the  text  is  true,  although  the 
deceased  was  not  a  resident  of  the 
state     where     the     Injury     occurred. 


Matter    of    Degaramo,    86    Hun    390, 
S3  NYS  602. 

,  [cl  Bxmipitloa  fcom  liability  to 
OMdltora.  —  Where  by  compromise 
and  settlement  an , administrator  ap- 
pointed In  one  state  receives  a  sum 
in  payment  of  damages  for  the  death 
of  his  decedent  caused  in  another 
state,  the  local  statute  exempting 
such  recovery. from  liability  to  cred- 
itors will  apply.  O'Connor  v.  Root, 
130  Iowa  553,  565.  107  NW  608 
(where,  however,  it  was  inmaterlal 
which  law  applied  as  the  recovery 
was  exempt  In  either  case.  But  the 
court  said:  "It  is  perfectly  compe- 
tent for  Michigan  or  any  other  state 
creating  a  statutory  right  of  action 
to  designate  the  person  or  persons 
who  may  have  the  benefit  thereof, 
and  such  designation  will  govern  and 
control  the  right 'of  recovery  wher- 
ever it  may  be  enforced.  But  if  any 
such  person  or  beneficiary  resides  In 
another  Jurisdiction,  the  statutes  of 
the  state  giving  the  right  of  action 
cannot  follow  the  fund  when  once 
it  has  been  collected  into  the  domi- 
cile of  the  beneficiary,  and  deter- 
mine whether  it  shall  or  shall  not 
there  be  treated  as  exempt  from  the 
debts  of  the  deceased.  The  nature 
and  extent  of  exemptions  from  lia- 
bility for  debt  are  matters  of  policy 
which  each  state  adopts  for  itself 
in  pursuance  of  what  It  conceives  to 
be  the  interest  of  its  citizens..  Its 
courts  will  take  notice  of  the  laws 
of  its,  sister  states  so  far  as  may 
be  necessary  to  determine  questions 
of  title  and  ownership  of  property 
In  controversy,  but  will  look  only  to 
its  own  laws  to  determine  whether 
the  property  in  Its  Jurisdiction  Is  ex- 
empt from  liability  for  debt"). 

[d]  In  Ohio,  where  the  statute 
expressly  provides  a  cause  of  action 
for  the  4eath  of  a  citizen  of  Ohio 
caused  by  Wrongful  act  in  another 
state,  funds  received  by  an  Ohio  ad- 
ministrator In  compromise  and  set- 
tlement of  a  death  so  caused  are  to 
be  distributed  In  accordance  with  the 
Ohio  statute.  Miller  v.  Miller.  29 
Oh.  Cir.  Ct.  863.  See  also  Whltford 
v.  Panama  R.  Co..  23  N.  Y.  465.  471 
(dictum  as  to  power  of  state  to  leg- 
islate as  to  Injuries  infilcted  abroad 
on  Its  citizens).  Compare  Dronen- 
burg  V.  Harris,  108  Md.  597.  71  A  81 
(where  In  the  absence  of  such  a 
statute  the  foreign  law  governed  the 
distribution). 

94.  Hartness  v.  Pharr.  188  N.  C. 
566.    45    SB    901.    98   AmSR    725. 

96.  Hartley  v.  Hartley,  71  Kan. 
691.  81  P  605.  114  AmSR  519  (where 
a  resident  of  Kansas  wan  killed  in 
Iowa,  and  it  was  held  that  the  Iowa 
statute  governed  the  distribution  and 
required  it  to  be  made  according  to 
the  Kansas  statute  of  descent  and 
distribution). 

9e.  Grtswold  V.  Grlswold,  111  Ala. 
572,    20   S   437    [quot   Louisville,   etc.. 


R.  Co.  V.  Perkins,  1  Ala.  A.   376,  379. 
66    S    105]. 

97.  Security  Title,  etc.,  Co.  v. 
West  Chicago  St.  R.  Co.,  91  111.  A. 
332;  Kenney  v.  Seaboard  Air  Line 
R.  Co.,  167  N.  C.  14.  82  SB  968,  Ann 
Casl916B  450  [affi  240  U.  S.  489,  36 
SCt    458,    60    L.    ed.    762]. 

98.  See  supra   t  40. 

99.  Taylor  v.  Taylor,  232  U.  S. 
363.  34  SCt  360,  58  L.  ed.  638  [rev 
204  N.  Y.  136,  97  NB  602.  AnnCas 
1913D  276  (afr  144  Apo.  Div.  634. 
129  NYS  378)];  St.  Louis,  etc..  R. 
Co.  v.  Scale,  229  17.  S.  156.  33  SCt 
651,  67  L.  ed.  1129.  AnnCasl914C  156. 
Contra  In  re  Stone.  173  N.  C.  208. 
91  SB  852  (holding  that,  since  the 
federal  statute  is  silent  on  the  ques- 
tion of  distribution  between  the 
members  of  the  several  classes  of 
beneficiaries,  the  state  statute  and 
practice  govern.  This  is  erroneous 
because  all  state  statutes  are  super- 
seded by  the  federal  act  [see  supra 
i  40]  and  because  it  would  result 
In  distribution  without  regard  to  the 
pecuniary  damage  respectively  suf- 
fered [see  supra  S  66]). 

1.  See  supra  I  66  text  and  note 
48. 

9.  Seaboard  Air  Line  R.  Co.  v. 
Kenney,  240  U.  S.  489.  36  SCt  458, 
60  L.  ed.  762  [afC  Kenney  v.  Sea- 
board Air  Line  R.  Co.,  167  N.  C 
14,   82   SB    968,    AnnCa8l916B    450]. 

S.     See  Assignments   SS    60-69. 

4.     See  infra  \i  77-81. 

B.  Carson  v.  Qore-Meenan  Co., 
229  Fed.  765  (under  Connecticut 
statute);  Sanders  v.  Louisville,  etc. 
R.  Co..  Ill  Fed.  708,  711.  49  CCA 
565 '  (under  Tennessee  statute,  and 
where  the  court  said;  "No  assign- 
ment of  the  recovery  would  pre- 
serve the  cause  of  action  after  the 
death  of  the  beneficiary");  Holt  ». 
Stollenwerck,  174  Ala.  213,  56  S  912; 
Marsh  v.  Western  New  York,  etc 
R.  Co.,  204  Pa.  229,  53  A  1001;  Texas 
Mexican  R.  Co.  v.  Showalter,  3  Tex. 
A.  Civ.  Cas.  92.  See  Frits  v.  West- 
ern Union  Tel.  Co.,  25  Utah  .263,  280, 
71  P  209  (where  the  court  said:  "W* 
do  not  think  that  such  assignment 
is  or  can  be  valid  or  of  any  effect"). 

[a]  A  causa  of  action  on  contract 
for  indaouilty  or  contrlbstlon.  against 
one  who  caused  the  death  for  which 
another  had  been  compelled  to  pa^ 
is  not  an  action  for  death  under  the 
statute,  and  is  assignable.  Blakeley 
v.  Le  Due,  22  Minn.  476. 

e.  Carson  v.  Oore-Meenan  Co.. 
229  Fed.   765. 

7.  In  re  Burnstlne.  131  Fed.  828 
(holding  that  beneficiary's  Interest 
passes  to  his  trustee  In  bankruptcy): 
Mella  V.  Northern  SS.  Co..  127  Fed 
416;  Brooklyn  Heights  v.  Meekln.  164 
N.  Y.  146,  58  NB  60.  79  AmSR  635. 
51  LRA  235  (arguendo):  Quln  v. 
Moore.  16  N.  T.  432;  Ludwic  v. 
Olaessel.  34  Hun  (N.  Y.)  312  (hold- 
ing that  a  claim  under  the  civil  dam- 
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the  right  to  assign  is  limited  to  assignments  made 
after  suit  brought.^  An  assignment  made  without 
consideration  by  the  personal  representative  to  one 
beneficiary  where  there  are  several  is  invalid.* 

[$  72]  E.  Persons  Liable — 1.  In  General  As  a 
general  rule,  subject  to  some  exceptions  or  qualifi- 
cations growing  out  of  the  wording  of  particular 
statutes,"  the  person  or  persons,  including  corpora- 
tions,^* who  would  have  been  liable  to  decedent  for 
the  injury  if  death  had  not  ensued  are  liable  in  the 
statutory  action  for  the  death."  Liability  for  per- 
sonal injuries  ia  treated  elsewhere  in  this  work.*' 
One*  who  aids  or  abets  a  wrongful  act  from  which 
death  results  is  equally  liable  in  damages  with  the 
p«rson  who  actually  perpetrates  it." 

[(  73]  2.  Oorporatioits.  Many  statutes  specifi- 
cally provide  that  corporations  shall  be  liable  in  an 
action  for  death.*'  But  whether  so  specifically  men- 
tioned or  not,  corporations  equally  with  individuals 
are  liable  for  causing  death,  b^ing  included  in  the 


general  terms  "person"  or  "another"  as  used  in 
the  statuses  in  referring  to  the  persons  made  liable.** 
This  is  subject  to  the  qualification,  in  some  jurisdic- 
tions, that  a  principal,  master,  or  corporation  is  not 
liable  for  a  death  caused  by  the  act  or  omission  of 
an  agent  or  servant.*'  Of  course,  the  agent  or  serv- 
ant whose  conduct  caused  the  death  must  have  been 
engaged  in  the  corporate  business  in  order  to  charge 
the  corporation  with  liability.*' 

[i  74]  S.  Municipalities.  Statutes  imposing 
liability  on  "persons  or  corporations"  for  death 
caused  by  wrongful  act  are  usually  construed  to 
estend  such  liability  to  municipal  corporations,*' 
subject  to  the  usual  rules  governing  the  liability  of 
municipal  corporations  for  torts.'"  But  in  some  ju- 
risdictions the  statutory  terms  "person"  or  "an- 
other person,"**  and  even  the  term  "persons  or 
corporations,"'*  have  been  held  not  to  inclnde  mu- 
nicipal corporations,  which  are  therefore  not  liable 


age  act  for  death  caused  by  the  sale 
of  Intoxicating  liquor  was  assign- 
able to  the  mother  of  infant  claim- 
ants). 

8.  Southern  Pac.  Co.  v.  Wlnton, 
27  Tex.  Civ.  A.  503,  66  SW  477. 

9.  Flynn  v.  Chicago  Great  West- 
ern R.  Co.,  159  Iowa  671,  141  NW 
401.    4B    LRANS    1098. 

10.  See  infra  t  75. 

11.  See  Infra  9}   73-75. 

12.  CottiOKham  v.  Weekes,  56  Oa. 
201;  Johnson  v.  St.  Joseph  Terminal 
R.  Co.,  203  Mo.  381,  101  SW  641; 
Baker  v.  Bailey.  16  Barb.  (N.  Y.) 
54.  See  also  statutory  provisions; 
and  infra  9$   73-76. 

[a]  An  insane  person  Is  liable  in 
compensatory  damages  for  the  death 
of  another.  Mclntyre  v.  Sholty,  121 
111.  660,  13  NE  239,  2  AmSR  140; 
Young  V.  Young,  141  Ky.  76,  132  SW 
155;  Jewell  v.  Colby,  66  N.  H.  399, 
24  A  902;  Williams  v.  Hays.  143 
N.  y.  442,  38  NE  449,  42  AmSR  743, 
26  LRA  152;  Balllnger  v.  Rader,  153 
N.  C.  488,  69  SE  497;  Moore  v.  Home, 
153  N.  C.  413,  69  SE  409,  138  AmSR 
675,  21  AnnCas  1350;  Stuard  v.  Por- 
ter, 79  Oh.  St.  1,  85  NE  1062.  See 
also  generally  Insane  Persons  [22 
Cyc    1211]. 

[bl  Til*  paix«n't«  of  »  Innatlo  are 
not  liable  for  a  homicide  committed 
by  him  where  they  could  not  rea- 
8onably  have  anticipated  the  act. 
Balllnger  v.  Rader,  153  N.  C.  488, 
69  SE  497.  , 

[c]  A,  mnslelval  ooipoiftttin  may 
be  liable  for  death  by  mob  violence. 
Comites  v.  Parkerson,  60  Fed.  170 
fapp  dlsm  163  U.  S.  68  mem,  16  SCt 
200   mem,  41  L.  ed.   30  mem]. 

[d]  A.  shezUr  and  his  snzatlAB  are 
liable  on  the  oiflcial  bond  for  death 
of  a  prisoner  due  to  the  sheriff's 
wrongful  failure  to  protect  him  from 
mob  violence.  Indiana  v.  Gobin,  94 
Fed.  48;  Asher  v.  Cabell,  60  Fed. 
818,  1  CCA  693:  Bolton  y.  Ayers,  110 
SW  385,  33  KyL  691  (town  mar- 
shal). 

[e]  BeoelTsrs.  — (1)  Under  the 
Texas  statute  as  it  was  before 
amended,  the  first  section  did  not 
apply  to  receivers  of  railroads  who 
were  accordiilgly  not  liable.  Turner 
V.  Cross,  83  Tex.  218,  18  SW  578,  15 
LRA  262.  (2)  In  response  to  this 
decision  the  statute  was  amended  in 
1892  so  as  to  render  receivers  of 
railroads  liable  in  death  cases  for 
the  negligence  of  servants.  Kirby 
Lumber  Co.  v.  Owens,  56  Tex.  Civ. 
A.  370,  120  SW  936.  (3)  Under  the 
statute  as  amended  the  receiver  of 
a  lumber  company  owning  a  short 
line  industrial  railroad  from  its 
plant  is  liable  for  death  through 
negligence  of  servants  operating  the 
road.  Kirby  Lumber  Co.  v.  Owenst 
supra.  (4)  The  amendment  does  not 
authorize  a  suit  against  the  receiver 
of  a  corporation  other   than   one   in 


control  of  a  railroadk  even  for  his 
own  negligence.  Parker  v.  Dupree, 
28   Tex.  Civ.  A.   341,  67   SW  186. 

IX  See  Arrest  99  60-63;  Assault 
and  Battery  99  13,  14,  61;  Carriers 
99  1294-1480;  Master  and  Servant 
[26  Cyc  1076,  1518];  Negligence  [29 
Cyc  475.  565];  Railroads  [33  Cyc  1]; 
and  other  specific  titles. 

14.  Orav  v.  McDonald.  104  Mo. 
303.  n6.SW  398    [a(f  28  Mo.  A.   477]. 

Joint  ana  ssysral  UaUUty  see 
infra  9  127. 

15.  See  statutory  provisions. 

16.  U.  S. — Pulom  V.  Jacob  Dold 
Packing  Co.,  182  Fed.  358  (under 
Texas  statute);  American  Sugar  Re- 
fining Co.  V.  Johnson.  60  Fed.  503, 
9  CCA  110  (under  Louisiana  stat- 
ute). 

Ala. — Annlston  v.  Iney,  151  Ala. 
392,  44  S  48;  Savannah,  etc.,  R.  Co. 
v.    Shearer,    58    Ala.    672. 

Ga. — Cottlngham  v.  Weekes,  66 
Oa.  201;  Southwestern  R.  Co.  v. 
Paulk,  24  Ga.  356. 

111. — ^Wisconsin  Cent.  R.  Co.  v. 
Ross,  43  111.  A.  454  latt  142  111.  9, 
31  NE  412.  34  AmSR  49]. 

Iowa. — Phllo  V.  Illinois  Cent.  R. 
Co.,    33    Iowa    47. 

Ky. — ^Winnegar  v.  Central  Pass.  R. 
Co.,  85  Ky.  647,  4  SW  237,  9  KyL 
166. 

La. — Frank  v.  New  Orleans,  etc., 
R.  Co..  20  La.  Ann.  25.  ' 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,    29    Md.    460. 

Mass. — Donahue  v.  Newburyport, 
211  Mass.  661,  98  NE  1081,  AnnCas 
1913B  742;  Grella  v.  Lewis  Wharf 
Co.,  211  Mass.  64,  97  NE  745.  Ann 
Casl913A  1136;  Hamman  v.  Haver- 
hill Gas  Light  Co.,  203  Mass.  572, 
89  NE  1043;  Oullghan  v.  Butler,  189 
Mass.   287,   75   NE   726. 

Mo. — Weller  v.  Plapao  t<aboratories 
l^ncorporation,  197  Mo.  A.  47,  191 
SW  1056  (negligence  in  furnishing 
medical   and  surgical   treatment). 

N.  H.— SUte  V.  Gllmore,  24  N.  H. 
461. 

N.  Y. — Baker  v;  Bailey,  16  Barb. 
54. 

R.  I. — Cniase  v.  American  Steam- 
boat Co.,  10  R.  I.  79  [aft  16  Wall. 
(U.  S.)   522,   21  L.  ed.   369]. 

Tex. — Commerce  Cotton  Oil  Co.  v. 
Camp,  105  Tex.  130,  145  SW  902; 
Sulllvan-Sanford  Lumber  Co.  v. 
Cooper,  105  Tex.  21,  142  SW  1168; 
Hugo  v.  Palz,  104  Tex.  563.  141  SW 
518;  Fleming  v.  Texas  Loan  Agency, 
87  Tex.  238,  27  SW  126,  26  LRA 
250  [dlst  RItz  V.  Austin.  1  Tex.  Civ. 
A.  455,  20  SW  1029];  Williams  v. 
Coca-Cola  Co.,  (Clv.  A.)  150  SW 
759;  Jacksonville  Ice  Co.  v.  Moses, 
(Civ.  A.)  134  SW  379;  San  Antonio 
Gas,  etc.,  Co.  V.  Badders,  46  Tex. 
Clv.  A.  559,  103  SW  229;  Parker  v. 
Dupree.  28  Tex.  Clv.  A.  341,  67  SW 
185;  Burns  v.  Merchants',  etc.,  OH 
Co.,  26  Tex.  Civ.  A.  223,  S3  SW  1061; 


Rlgdon  V.  Temple  Water  Works  Co., 
11  Tex.  Clv.  A.  542,  32  SW  828; 
Lynch  v.  Southwestern  Tel.,  etc.,  Co., 
(Civ.   A.)    32    SW   776. 

17.  See  Infra  9  76. 

18.  Grella  v.  Lewis  Wharf  Co., 
211  Mass.  54,  97  NE  746,.  AnnCas 
1913A  1136  (where  a  wharf  com- 
pany, authorized  to  erect  and  main- 
tain buildings,  was  held  liable  for 
a  death  caused  by  negligence  in 
maintaining  a  tenement  house). 

19.  Ala. — Annlston  v.  Iney,  151 
Ala.  392,  44  S  48;  Shannon  v.  Jef- 
ferson County,  125  Ala.  384,  27  S 
977. 

Mich. — Merkle    v.    Bennington   Tp.. 
58    Mich.    156.    24    NW    776,    55    AmR     ' 
666. 

Minn. — ^Keever  v.  Hankato,  11» 
Minn.  66,  129  NW  168,  33  LRANS 
339,  AnnCasl912A  216;  Orth  v.  Bel- 
grade, 87  Minn.  237,  91  NW  843; 
Maylone  v.  St.  Paul,  40  Minn.  406, 
42   NW   88. 

N.  H. — Davis  V.  Rumney,  66  N.  H: 
331.  29  A  542. 

N.  J. — Murphy  v.  Mercer  County, 
67  N.   J.  L.  246,  31  A  229. 

N.  Y. — Hughes  V.  Auburn,  21  App. 
Dlv.  311,  4,7  NYS  235  [rev  on  other 
grounds  161  N.  Y.  96,  85  NE  389,  48 
LRA   636]. 

R.  I.-^— McCaughey  v.  Tripp,  12  R.  I. 
449. 

Tex.— Slate  v.  Ft.  Worth,  (Clv.  A.) 
193   SW   1143. 

Can. — Toronto  v.  Lambert,  64  Can! 
S.  C.  200,  S3  DomLR  476  [dlsm  app 
36  Ont.  L.  269,  10  OntWN  29,  29 
DomLR    66]. 

Ont. — Oskey  v.  Kingston,  32  Otit; 
L.  190,  7  OntWN  251,  20  DomLR  959; 
Till  v.  OakvlUe,  81  Ont.  L.  405,  6 
OntWN    390. 

30.  See  Municipal  Corporations 
[28    Cyc    1256]. 

81.  Donahue  v.  Newburyport,  211 
Mass.  561,  98  NE  1081,  AnnCasl913R 
742;  Elliott  v.  Brownwood,  106  Tex; 
292,  166  SW  1129;  Slate  v.  Ft. 
Worth,  (Tex.  Clv.  A.)  198  SW  1143; 
Elliott  V.  Brownwood,  (Tex.  Civ.  A.) 
166  SW  932;  Searight  v.  Austin, 
(Tex.  Clv.  A.)  42  SW  857;  RItz  v. 
Austin.  1  Tex.  Clv.  A.  455,  20  SW 
1029  (on  ground  that  "person"  or 
"another"  referred  only  to  natural 
persons,  on  which  point  It  was  dis- 
approved In  Fleming  v.  Texas  Loan 
Agency.  87  Tex.  238,  27  SW  126,  26 
LRA    260). 

93.  Donahue  v.  Newburyport, 
211  Mass.  561,  98  NE  1081,  AnnCas 
191 3B  742 

[a]  Xa.'  ««»M  Rev.  St.  (1911)  art 
4694,  subd  2  giving  a  right  of  action 
where  death  is  caused  by  negligence 
of  "another,"  etc.,  did  not  make  a 
municipality  liable  for  negligently 
causing  death,  but  as  amended  by 
Acts  33d  Leg.  c  143,  so  as  to  read 
"another  person  or  corporation"  it 
rtneludes    a     mnnlelpal     corporation. 
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under  the  statute.^*  Even  where  the  death  statute 
applies  to  municipal  corporations,  they  are  not  liar 
ble  for  a  death  caused  in  the  performance  of  gov- 
ernmental or  public  functions,'*  unless  the  liability 
is  specially  imposed,  as  in  the  case  of  highway  stat- 
utes and  the  like.''  States  have  sometimes  assumed 
liability  for  injuries  inflicted  in  such  broad  terms 
as  to  include  liability  for  death  under  circumstances 
which  would  have  imposed  liability  on  a  private  per- 
son.'^ 

[%  75]    4.    Principal  or  Master.    In  most  juris- 


dictions a  prineipal  or  master  is  liable  for  a  death 
wrongfully  caused  by  an  agent  or  servant,"  in  ac- 
cordance with  the  general  rules  governing  the  lia- 
bility of  a  principal  or  master  for  the  torts  of  his 
agents  or  servants.'^  A  few  statutes  expressly  pro- 
vide for  a  recovery  against  a  corporation  or  other 
principal  for  death  caused  by  a  servant  or  ag^nt  in 
certain  limited  classes  of  cases.'*.  Under  such  a  stat- 
ute, except  in  the  specified  cases,  a  corporation,  or 
qther  principal,  is  not  liable  for  death  caused  by  a 
servant  or  agent,^"  but  is  liable  for  a  death  caused 


Slate  ▼.  Ft.  Worth,  (Civ.  A.)  19S  SW 
1143. 

S3.     See   casea   supra   notes   21,   22. 

04.  Twyman  v.  Frankfort,  117  Ky. 
S18,  78  SW  446,  64  L.RA  572,  4  Ann 
Cas  W,  26  KyL  1620;  O'Donnell  v. 
North  AttleborQugrfa.  212  Mass.  242, 
98  NB  1084:  Donahue  v.  Newbury- 
port.  211  Mass.  661,  88  NB  1081, 
AnnCaslSlSB  742;  Clark  v.  Manches- 
ter, 62  N.  H.  677:  Hughes  v.  Au- 
burn, 161  N.  T.  96,  66  NB  389,  46 
LRA  636  [rev  21  App.  Dlv.  Sll,  47 
NTS  2361. 

[a]  ICuilelval  tMe  wacdeas  are 
public  oiBcers  and  not  servants  or 
agents  within  the  meaiilnK  of  the 
statute  authorizing  recovery  for  neg- 
ligent death  caused  by  a  person  or 
corporation  or  their  agents  or  serv- 
ants. Donahue  v.  Newburyport,  211 
Mass.  661,  98  NB  1081,  ArinCasl913B 
742. 

[b}  Moalolpal  claotrlo  plant. — 
Hev.  L.  c  171  {  2,  like  St.  (1897)  c 
416,  and  St.  (1898)  c  666,  does  not 
authorize  an  action  against  the  town 
for  the  death  of  a  person  killed  by 
negligence  In  maintaining  an  elec- 
tric plant.  O'Donnell  v.  North  Attle- 
borough.    (Mass.)    98   NB   1084. 

[c]  Bnforaemeat  of  health  osdl- 
wtaau^-r-A.  municipal  corporation  Is 
not  liable  for  death  resulting  from 
the  acts  of  ita  offlcera  in  their  efforts 
to  enforce  the  municipal  health  or- 
dinances. Twyman  v.  Frankfort,  117 
Ky.  618,  78  SW  446,  64  LRA  672,  4 
AnnCas    622.    26    KyL    1620. 

[d]  Vsgleot  of  SMiltanr  pceoan- 
wam  on  the  part  of  the  city  authori- 
ties resulting  in  death  does  not  cre- 
ate liability.  Hughes  v.  Auburn, 
161  N.  T.  96,  66  NB  389,  46  LRA 
636  [rev  21  App.  Div.  311.  47  NTS 
236]. 

as.  Ala. — Shannon  v.  JefCerson 
County,  125  Ala.  384.  27  B  977  (de- 
fective bridge). 

Hich. — Merkle  v.  Bennington  Tp., 
68  Mich.  166,  24  NW  776,  66  AmR 
666    (defective  bridge). 

N.  H.— Jewett  v.  Keene,  62  N.  H. 
701;  Clark  v.  Manchester,  62  N.  H. 
677. 

N.  J. — Hurphy  v.  Mercer  County, 
67  N.  X  L.  246,  31  A  229  (defective 
bridge). 

N.  Y.— Splttorf  V.  State,  108  N.  T. 
206,   15   NB  322   (liability  of  state). 

Ont.-^Howarth  v.  Blectric  Steel, 
etc.,  Co.,  35  Ont.  L.  596,  9  OntWN 
441  (Hydro-Electric  Power  Commis- 
nlon);  Oskey  v.  Kingston,  32  Ont.  L. 
190,  7  OntWN  251,  20  DomLR  969. 

[a]  The  relative  dates  of  aa«et> 
meat  of  the  statute  making  munici- 
pal corporations  liable  for  injuries, 
and  of  the  statute  giving  an  action 
for  death  by  wrongful  act  Is  Imma- 
terial. The  death  act  applies  to  all 
acts  which  are  wrongful  and  action- 
able either  by  common  law  or  stat- 
ute at  the  time  they  are  committed. 
Merkle  v.  Bennington  Tp..  68  Mich. 
166.  24  NW  776,  55  AmR  666. 

[b]  Zn  WUoOBSln  St.  (189.8)  I 
1339  creates  a  liability  on  the  part 
of  a  city  for  Injury  caused  by  the 
insufficiency  or  want  of  repair  of 
a  bridge  or  highway.  An  amend- 
ment was  added  by  L.  (1899)  c  305 
providing  that  no  action  shall  be 
maintained  by  a  husband  on  account 
of   injuries   received   by   the   wife   or 


by  parents  for  injuries  received  by 
a  minor  child.  It  was  held  that  the 
amendment  did  not  preclude  the 
maintenance  of  an  action  by  the  ad- 
ministrator of  a  person  who  died 
owing  to  injuries  sustained  from  a 
city's  neglect  to  repair  a  bridge,  be- 
cause the  recovery.  If  any,  was  pay- 
able by  the  administrator  to  the 
husband  or  widow  of  the  deceased 
person,  if  such  relative  survives, 
otherwise  to  the  lineal  descendants 
and.  If  none,  to  lineal  ancestors,  or, 
in  default  of  these,  to  brothers  and 
sisters  as  provided  by  St.  (1898) 
i  4256,  as  amended  by  L.  (1907)  c 
164.  Johnson  v.  Bau  Claire,  149  Wis. 
194,  136  NW  481. 

8S.    See  statutory   provisions. 

[a]  Saw  Tozk  Ouud  Ssw<— (1) 
The  state  has  assumed  liability  for 
damages  resulting  from  the  use  or 
management  of  the  state  canals. 
See  (Tanals  'I  29.  (2)  This  extends 
to  damages  for  death  by  wrongful 
act.  Splttorf  V.  State,  108  N.  T.  205, 
'16  NB  322;  Bowen  v.  SUte,  108  N.  T. 
166,  16  NB  66.  (3)  But  damages 
resulting  from  navigation  of  the  ca- 
nals was  not  assumed,  but  on  the 
contrary  was  expressly  excluded. 
See  Canals  Si  29,  44.  (4)  Therefore 
the  state  is  not  liable  for  death  re- 
sulting from  navigation  of  the  ca- 
nals. Locke  V.  SUte,  140  N.  T.  480, 
35  NB  1076. 

87.  U.  8. — ^American  Sugar-  Refln- 
ing  Co.  V.  Johnson,  60  Fed.  603,  9 
CCA  110.  '^ 

Iowa. — Philo  V.  Illinois  Cent.  R. 
Co.,  83  Iowa  47;  Donaldson  v.  Mis- 
sissippi,   etc.,    R.    Co.,    18    Iowa    280. 

Ky. — ^Wlnnegar  v.  Central  Pass.  R. 
Co..  85  Ky.  647,  4  SW  287.  9  KyL,  166 
(holding,  however,  that  such  liabil- 
ity does  ^lot  extend  to  death  result- 
ing from  a  willful  assault  on  a  pas- 
senger by  an  employee  of  the  car- 
rier); CHaxton  v.  Lexington,  etc.,  R. 
Co..   13   Bush   636. 

Md. — Baltimore,  etc.,  R.  Co.  V. 
State,    29    Md.    460. 

Mo. — Drolshagen  v.  Union  Depot 
R.  Co^   186   Mo.    258,   85   SW  344. 

N.  Y. — Fraser  v.  Freeman,  43  N.  T. 
566,  3  AmR  740  (holding  principal 
not  liable  for  willful  and  malicious 
act  of   servant). 

Pa. — Pennsylvania  R.  Co.  v.  Mo- 
Hugbo,    36    Legint    62. 

R.  I. — Bradbury  v.  Furlong,  18 
R.  I.  16.  43  AmR  1;  McCaughey  v. 
Tripp,  12  R.  I.  449  (city  liable  for 
acts  of  a  building  commission); 
Chase  v.  American  Steamboat  Co.,  10 
R.  I.  79  [aft  16  Wall.  (U.  S.)  522,  21 
L.  ed.  369]. 

A  majority  of  the  cases  cited 
throughout  this  article  are  an  appli- 
cation of  this  vule. 

CoxporatioBS  see  supra  S  73. 

38.  See  Agency  S!  632-540;  Mas- 
ter and  Servant    [26  Cyc  1518]. 

39.  See  Rtatutory  provisions. 

[a]  KlabUltT  of  servants— "It  must 
be  conceded  that  these  statutes  were 
aimed  alone  at  the  master,  creating 
liability  on  his  part  for  a  death 
caused  by  his  agents,  servants,  and 
employes  In  the  operation  of  the 
specified  public  conveyances,  for  use 
In  transportation;  and  that  the  stat- 
ute, where  death  resulted  from  the 
fault  of  the  servant  or  employ^,  was 
not    intended    to    carry    over    to    the 


designated  representatives  of  the  de- 
ceased a  right  of  action  against  vuch 
servant  or  employe."  CHiicago,  etc 
R.  Co.  v.  Stepp,  m  Fed.  908,  911  [aS 
164  Fed.  786,  90  CCA  431,  22  L,RA_NS 
3501. 

30.  Pulom  V.  Jacob  Dold  Paclclng 
Co.,  182  Fed.  356;  Aaher  v.  Cabell. 
50  Fed.  818,  1  CCA  693  [foil  Hen- 
drlck  V.  Walton,  69  Tex.  192,  <  SW 
749];  Hammar  v.  Haverhill  (tesllsfat 
Co.,  203  Mass.  672,  89  NB  1043;  ^s- 
well  V.  Boston  Bl.  R.  Co.,  190  Mass. 
627,  77  NB  380;  Missouri,  etc,  R. 
Co.  V.  Freeman.  97  Tex.  394,  398.  79 
SW  9,  1  AnnCas  481  [rev  iClv.  A.) 
73  SW  642];  Sabine,  etc.,  R.  Co.  v. 
Hanks,  73  Tex.  323,  11  SW  S77; 
Texas,  etc.,  R.  Co.  v.  Kill,  71  Tex. 
451,  9  SW  351;  Hendrick  v.  Walton. 
69  Tex.  192.  6  SW  749;  Horton  v. 
Hartley,  (Tex.  Civ.  A.)  170  SW  104«: 
Miller,  etc.,  Co,  v.  Wagman,  (Tex. 
Civ.  A.)  167  SW  197;  Halbert  v.  Tie, 
etc.,  Ck)..   (Tex.  Civ.  A.)  107  SW  692. 

[a]  Za  Texas,  (1)  under  the  stat- 
utory provision  that  an  action  lies 
"when  the  death  of  any  person  is 
caused  by  the  wrongful  act.  negrlt- 
gence,  unskillfulness  or  default  of 
another,"  no  aC^lon  lies  against  a 
principal  or  master  for  a  death 
caused  by  the  act  of  his  agent  or 
servant.  Pulom  v.  Jacob  Dold  Pack- 
ing Co..  182  Fed.  366  [foil  Lipscomb 
V.  Houston,  etc.,  R.  Co.,  95  Tex.  S, 
64  SW  923,  93  AmSR  804,  66  LRA 
869];  Commerce  Cotton  (jil  Co  v. 
Camp,  105  Tex.  130.  146  SW  902; 
Missouri,  etc.,  R.  Co.  v.  Freeman. 
97  Tex.  394.  79  SW  9,  1  AnnCas  481; 
Hargrave  v.  Vaughn,  82  Tex.  347.  18 
SW  696;  Hendrick  v.  Walton,  69  Tex. 
192,  6  SW  749;  Cole  v.  Parker,  27 
Tex.  Civ.  A.  663,  66  SW  136.  (2) 
It  is  only  under  the  first  paragraph 
of  this  statute,  relating  to  connmon 
carriers,  that  a  corporation  or  other 
principal  is  liable  for  death  caused  by 
the  act  of  its  servant  or  agent.  Pu- 
lom v.  Jacob  Dold  Packing  Co.,  182 
Fed.  366;  Asher  v.  Cabell,  60  Fed. 
818,  1  CCA  693  [foil  Hendrick  v. 
Walton,  69  Tex.  192,  6  SW  7491;  Sul- 
llvan-Sanford  Lumber  0>.  ▼.  Cooper, 
105  Tex.  21,  142  SW  1168:  Hisaouri. 
etc.,  R.  Co.  V.  Freeman,  97  Tex.  394. 
79  SW  9,  1  Ann(7as  481;  Liitscomb 
V.  Houston,  etc.,  R.  Co.,  96  Tex.  S, 
64  SW  923.  93  AmSR  804,  66  LRA 
869  [mod  ("Tex.  Civ.  A.)  62  SW  954]; 
American  Bxpresa  Co.  v.  Parcarella 
(Tex.  Civ.  A.)  162  SW  926;  Deweese 
v.  Southwestern  Tel.,  etc.,  Co.,  (Ter. 
Civ.  A.)  144  SW  732;  Ott  v.  John- 
son, (Tex.  Civ.  A.)  101  SW  534  (hold- 
ing that  the  statute  as  to  the  lia- 
bility of  owners  of  public  convey- 
ances does  not  apply  to  a  private 
tram  railroad);  Shippers  Compress, 
etc.,  Co.  V.  Davidson,  36  Tex.  Civ. 
A.  668,  80  SW  1032;  Fisher  v.  Texas 
Tel.  Co.,  34  Tex.  Civ.  A.  808, 
79  SW  60;  Parker  v.  Dupree,  28  Tex. 
Civ.  A.  341.  67  SW  186;  Cole  v. 
Parker.  27  Tex.  Civ.  A.  563,  66  SW 
135.  (3)  "The  rule  respondent  su- 
perior ...  is  eliminated  by  the  stat- 
ute from  this  class  of  actions,  ex- 
cept to  the  extent  It  Is  made  applica- 
ble to  those  falling  within  the  flrst 
provision.  Without  that  rule  the 
negligence  is  to  be  viewed  as  merely 
that  of  the  servant."  Mlaaourl.  etc, 
R.   Co.    V.    Freeman,    supra.      (4)    Bz- 
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by  its  own  aot  or  omiBsion  as  distingaished  from 
the  act  or  omiasion  of  an  agent  or  servant.'^  Failure 
to  perform  non-del^able  dnties,'^  the  aot  of  a  cor- 
poration in  its  corporate  capacity,"  or  the  act  or 


omission  of  a  vice  principal  **  is  the  personal  act  or 
omission  of  the  pri|ieipal  resulting  in  liaMlity.  Some 
statutes  impose  liability  for  the  acts  of  a  servant 
or  agent  only  vhere  auoh  servant  or  agent  is  unfit,'* 


preaa  companies,  although  common 
carriers  for  hire,  do  not  fall  within 
the  first  section  of  the  atatute,  and 
hence  are  not  liable  for  death  caused 
by  their  agents  or  servants.  Lilps- 
comb  V.  Houston,  etc,  R.  Co.,  supra. 
(5)  "Any  railroad"  as  used  In  Rev. 
St.  <1896)  art  3017  Includes  street 
railroads.  Bammell  v.  Klrby,  19  Tex. 
Civ.  A.  198,  47  SW  392.  (6)  An  ele- 
vator car  In  an  ofllce  building  Is 
within  the  statute  and  the  proprietor 
is  liable  for  death  caused  by  the  neg- 
ligence of  his  servant  in  operating 
the  car.  Farmers',  etc.,  Banlc  v. 
Hanks.  81  Tex.  Civ.. A.  379,  128  SW 
147.  (7)  A  common  carrier  is  not 
responsible  for  death  caused  by  the 
r>eKllK«nce  or  unslclllfulness  of  its 
servant  In  matters  unconnected  with 
the  business  of  conveying  goods  or 
passengers.  Missouri,  etc.,  R.  Co.  v. 
Freeman,  supra.  (8)  A  railroad 
maintained  a  hospital  for  the  care 
of  employees,  and  a  surgeon  em- 
ployed by  the  road  hired  an  incom- 
petent nurse  to  care  for  a  servant 
afflicted  with  small-pox,  and  the 
nurse  went  on  the  public  streets 
without  disinfecting  himself,  and 
communicated  the  disease  to  plaln- 
tlfTs  intestate,  from  which  he  died. 
It  was  held  that  the  railroad  com- 
pany was  not  liable  for  the  death, 
as  the  negligence  of  the  surgeon 
could  not  be  regarded  as  the  negli- 
gence of  the  road  itself  under  second 
subdivision  of  the  statute,  and  that 
the  first  subdivision  was  not  appli- 
cable, since  the  maintenance  of  the 
hospital  was  not  peculiar  to  the  car- 
rier's business,  but  merely  collateral 
thereto.  Missouri,  etc.,  R.  Co.  v. 
Freeman,  97  Tex.  394,  79  SW  9,  1 
AnnCas  481  [rev  (Civ.  A)  73  SW 
542].  (9)  A  corporation  engaged 
both  in  operating  a  railroad,  and  in 
supplying  electricity  to  customers  is 
not  liable  for  death  caused  by  an  em- 
ployee in  that  part  of  its  business 
relating  to  the  supplying  of  electric- 
ity, and  not  at  the  time  engaged  in 
the  operation  of  the  railroad.  Wil- 
liams V.  Northern  Texas  Tract.  Co., 
(Tex.  Civ.  A.)  107  SW  126.  (10)  An 
action  will  not  He  against  the  owner 
for  death  caused  by  the  i^egllgepce 
of  the  driver  of  a  private  vehicle 
used  solely  in  the  owner's  private 
business.  Pulom  v.  Jacob  Dold 
Paclcing  (^..  182  Fed.  366;  Farmers', 
etc.,  Banic  v.  Hanks,  (Tex.  Civ.  A.) 
128  SW  147;  Kirby  Lumber  Co.  v. 
Owens,  S6  Tex.  Civ.  A.  370,  120  SW 
936.  (11)  An  employer  is  not  liable 
(or  death  caused  by  the  negligence 
of  his  employees  where  due  care  was 
used  in  selecting  competent  persona. 
Xievlnskl  v.  Cooper,  (Tex.  Civ.  A.) 
142  SW  959.  (12)  An  electric  com- 
pany not  owning  or  operating  a 
street  railroad,  although  receiving 
the  money  collected  by  the  transit 
company  and  applying  it  as  a  credit 
on  the  amount  due  to  It  for  the  rent 
of  car  )>am8,  electric  power,  etc.,  but 
having  a  distinct  corporate  existence, 
is  not  liable  for  the  deatli  of  a  per- 
son killed  by  the  negligence  of  the 
railroad's  motorman.  Corsicana  Tran- 
sit Co.  v.  Walton,  (Tex.  Civ.  A.)  189 
SW  307.  (13)  A  logging  railroad 
owned  and  operated  by  a  lumber 
company  solely  In  its  own  business 
is  a  railroad  within  the  statute,  and 
the  corporation  is  liable  for  the 
4eath  of  a  person  caused  by  the  neg- 
ligence of  its  servants.  Sullivan- 
Sanford  Lumber  Co.  v.  Watson,  ~10t 
Tex.  4,  165  SW  179  [rev  (Civ.  A.) 
135  SW  636}.  (14)  Receivers  of  rail- 
roads have  l>een  made  Ilabla  See 
supra  f   72  note  12. 

[b]  Xa  Adaoaa,  a  former  statute 
exactly  like  the  Texas  statute,  re- 
ceived the  same  construction,  name- 
ly, that  llabUity  for  acts  ot  agents 


or  servants  I'esulting  in  death  was 
oonllned  to  common  carriers,  and 
that  all  other  persons  were  liable 
only  for  their  own  acts.  Don  Tan  v. 
Ah  Tou,  4  Ariz.  109,  77  P  618. 

31.  Fulom  V.  Jacob  Dold  Packing 
Co.,  182  Fed.  366  (under  Texas  stat- 
ute); Asher  v.  Cabell,  60  Fed.  818,  1 
CCA  693;  Missouri,  etc.,  R.  Co.  v. 
Freeman,  97  Tex.  394,  79  SW  9,  1 
AnnCas  481;  Lipscomb  v.  Houston, 
etc..  R.  Co.,  96  Tex.  6,  64  SW  923,  93 
AmSR  804,  66  LRA  869;  Fleming  v. 
Texas  Loan  Agency,  87  Tex.  238,  27 
SW  126,  36  LRA  2B0;  Horton  v. 
Hartley,   (Tex.  Civ.  A)   170  SW  1046. 

[a]  Beaaoa  f^  ral«.^"The  con- 
struction spoken  of  is  that  expressed 
in  the  case  of  Hendrick  v.  Walton, 
69  Tex.  192,  6  SW  749,  In  which  It 
was  held  that  persons  generally  were 
not  made  liable  by  the  second  sub- 
division of  the  revision  for  deaths 
caused' by  the  "wrongful  act,  negli- 
gence, unsktilfulness  or  default'  of 
their  servants  and  agents;  from 
which  it  follows  that  the  only  re- 
sponsibility for  deaths  resulting 
from  the  misconduct  of  servants  or 
agents  is  that  declared  in  the  first 
subdlvlslori  against  the  classes  of 
persons  there  named.  The  difference 
between  this  statute  and  Lord  Camp- 
bell's Act  and  those  of  American 
States  adopting  its  provisions  is 
therefore  obvious.  Those  statutes 
fix  the  liability  upon  all  persons 
without  discrimination  when  the 
death  Is  caused  'by  'wrongful  aot, 
neglect  or  default,  such  as  would 
have  given  a  cause  of  action  to  the 
person  injured  If  he  had  lived,  and 
make  all  masters  and  employers  re- 
sponsible for  such  misconduct  of 
their  servants  or  agents;  while  ours 
make  none  accountable  for  the  mis- 
conduct of  servants  and  agents  ex- 
cept certain  ones  classified  accord- 
ing to  the  business  in  which  they 
are  engaged.  This  is  not  extended 
by  either  article  3018  or  the  original 
provision  of  which  It  is  the  revision. 
It  gives  no  cause  of  action  against 
anyone  not  included  in  article  3017, 
but  gives  one  against  such  as  are 
Included,  when  the  injury  which 
caused  the  death  would  have  given 
one  to  the  person  injured  had  he 
lived.  We  think  it  clear  therefore 
that  no  liability  is  shown  in  this 
case  under  the  second  subdivision  ot 
article  3017.  Corporations  may  be 
responsible  for  deaths  under  this 
provision,  but  only  where  they  re- 
sult from  'what  may  be  deemed  their 
own  wrongful  acts  or  omissions  as 
distinguished  from  the  acts  or  omis- 
sions of  their  servants  or  agents.' 
Fleming  t.  Texas  Loan  Agency,  87 
Tex.  241,  27  SW  126,  26  LRA  260." 
Missouri,  etc.,  R.  Co.  v.  Freeman,  97 
Tex.  394,  398.  79  SW  •,  1  AnnCas  481. 

[b]  ninstrstlon  of  penoiud  fault. 
—Under  the  Texas  statute,  a  United 
States  marshal,  who,  knowing  that 
certain  lawless  persons  are  hostile 
to  a  prisoner  in  his  custody,  delivers 
him  for  transport,  shackled,  to  a 
deputy,  whom  he  knows  to  be  incom- 
petent and  unfit,  is  liable  on  his  oSi- 
cial  bond,  because  of  his  own  negli- 
gence, for  the  killing  of  such  pris- 
oner by  a  mob,  through  the  deputy's 
unfitness.  Asher  v.  Cabell,  50  Fed. 
818,  1  CCA  693.  Compare  Hendrick 
V.  Walton,  69  Tex.  192,  6  SW  749 
(holding  sherirr  and  his  sureties  not 
liable  for  act  of  sheriff's  deputy  in 
shooting  prisoner  who  was  attempt- 
ing  to   escape). 

Sa.  Asher  v.  Cabell,  60  Fed.  818. 
1  CCA  693;  Horton  v.  Hartley,  (Tex. 
Civ.  A.)  170  BW  1046;  Jacksonville 
Ice,  etc.,  Co.  v.  Moses,  (Tex.  Civ. 
A.)  134  SW  379;  San  Antonio  Qas, 
etc.,  Co.  V.  Badders,  46  Tex.  Civ. 
A.  569,  103  SW  829;  Bums  v.  Hkr- 


chants'.    etc..    Oil    Co.,    26    Tex.    Civ. 
A.    223,    63    SW    1061. 

[a]  Beasoa.  for  znle^— "Corpora- 
tions must  of  necessity  exercise 
their  functions  and  perform  their  du- 
ties through  the  medium  of  subor- 
dinates and  employto.  The  fact  that 
an  omission  Is  the  result  of  sonle 
dereliction  on  the  part  of  such  sub- 
ordinate or  employ^  to  perform  a 
primary  duty  of  tne  master  makes 
it  none  the  less  the  default  of  the 
employer.  The  negligence  may  be 
chargeable  to  both."  Jacksonvlllis 
Ice,    etc.,    Co.    v.    Moses,    (Tex.-  Civ. 


A.)    134    SW    379,    386. 
fbj     -   - 


_  _  Mole  ttpgUaA. — The  duty  im- 
posed by  law  on  electric  companies 
to  keep  their  wires  properly  insu- 
lated cannot  be  delegated,  and  the 
corporation    Is    liable    for    the    negli-. 

fence  of  its  servants  in  tjiat  respect, 
an  Antonio  Gas.  etc.,  Co.  v.  Badders, 
46  Tex.  Civ.  A.  559,  103  SW  229. 

[c]  Bauilojnnsst  of  Inoompatcst 
■•rraat. — "rhe  duty  which  a  master 
owes  to  his  servant  to  employ  only 
competent  fellow  servants  grows  out 
of  the  relation  between  master  and 
servant  and  is  limited  to  it;  It  does 
not  apply  so  as  to  charge  the  mas- 
ter for  the  death  of  a  third  person 
on  the  theory  that  the  master  was 
personally  negligent  in  employing  an 
incompetent  servant.  Missouri,  etc., 
R.  Co.  V.  Freeman,  97  Tex.  394,  79 
SW   9.    1  AnnCas   481. 

Voa-delcgablc  dntlaa  see  Master 
and  Servant  [26  Cyc  1081;  1562]. 

38.  Renaud  v.  New  York,  etc.,  R. 
Co.,  206  Mass.  667,  92  NB  710;  Cas- 
well v.  Boston,  etc,  R.  Co.,  190  Mass. 
627;  Missouri,  etc.,  R.  Co.  v.  Free- 
man, 97  Tex.  394,  79  SW  9,  1  Ann 
Cas  481;  International,  etc,  R.  Co. 
V.  McDonald.  76  Tex.  41.  12  SW  860; 
Houston,  etc,  R.  Co.   v.  (^wser,   i1 

[a]  ZUvsteattoaa.— (1)  "An  ordi- 
nance of  the  city  of  Boston  was  In- 
troduced, which  makes  it  the  duty 
of  every  person  having  the  control 
of  the  speed  of  a  street  railway  car 
to  keep  a  vigilant  watch  for  all 
teams,  carriages  and  persons,  etc., 
and  the  plaintiff  contends  that  negli- 
gence of  the  motorman,  under  this 
ordinance,  and  under  I^.  L.  c.  112, 
9  40,  is  negligence  on  the  part  of 
the  corporation,  within  the  mean- 
ing of  R.  L.  c  111,  {  267.  It  la 
true  that  under  t  40.  Just  cited,  the 
corporation  is  subject  to  a  forfeiture 
founded  on  the  negligence  of  its  serv- 
ants or  agents.  'This  provision  rests 
on  grounds  of  public  policy,  and  It 
does  not  imply  criminal  conduct  on 
the  part  of  the  corporation,  or  cor- 
porate negligence  as  distinguished 
from  the  negligence  of  servants  or 
agents  within  the  meaning  6f  the 
distinction  in  the  R.  L.  c  111,  {  267. 
The  plaintiff  cannot  prevail  on  this 
contention."  Caswell  v.  Boston  Bl. 
R.  bo..  190  Mass.  627.  631,  77  NB 
380.  (2)  "The  only  negligence  that 
caused  the  accident  was  that  of  the 
motorman.  Negligence  as  to  ,the  li- 
cense of  this  conductor  or  trolley 
man  Imposed  no  liability  for  this 
accident  upon  the  defendant."  Cas- 
well   V.   Boston   Bl.   R.   Co.,  supra. 

34.  Doe  V.  Boston,  etc.,  R.  Co., 
195  Mass.  168,  80  NB  814  (train  dis- 
patcher); Commerce  Cotton  OH  Co.  v. 
Camp.  106  Tex.  130,  145  SW  902 
(general  manager);  Sulllvan-Sanford 
Lumber  Co.  v.  Cooper,  106  Tex.  21, 
142  SW  1168  (foreman  held  to  be  a 
vice  principal);  Hugo  v.  Pais,  104 
Tex.  563,  141  SW  618:  Miller,  etc.,  Co. 
V.  Wagman,  (Tex.  Civ.  A.)  167  SW 
197;  Williams  v.  Coco-Cola  Co.,  (Tex. 
Civ.  A.)  160  SW  769  (foreman). 

35.  Caswell  v.  Boston  Bl.  R.  Co.. 
190  Mass.  64,  77  NE  380;  Interna- 
tional,  etc,   R.   Co.   V.   McDonald,   7S 
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r§§  75-78 


or  is  guilty  of  gross  negligence." 

[$  76]  6.  lodepehdent  Oontaractor.  The  act  or 
default  of  an  independent  contractor  resulting  in 
death  imposes  no  liability  on  the  employer  of  such 
contractor." 

[(  77]  f.  Abatement  or  SnrriTal— 1.  In  Ocn* 
eral.  In  the  absence  of  any  statute  to  the  contrary, 
the  common-law  rule  that  actions  in  tort  abate  upon 
the  death  of  either  party '^  applies  to  actions  for 
death  by  wroi^ul  act.*' 

[$  78]  2.  Death  of  Benefldsry.  Under  many 
statutes  it  is  held  that  the  action  or  right  of  action 
abates  upon  the  death  of  the  beneficiary  entitled  un- 
der the  statute,  and  cannot  be  revived  or  prosecuted 
for  the  benefit  of  his  heirs  or  next  of  kin.*"  This 
rule  is  applied  regardless  of  whether  the  right  of 

Tex.    41,    12    SW    880. 

[a]  VBfltaua  of  najfLof—. — ^Un- 
der a  Massachusetts  statute,  giving 
a  right  of  action  against  a  railway 
company  for  the  death  of  a  passen- 
ger, If  such  death  is  caused  through 
the  un,fltness  of  an  employee,  the 
fact  that  the  death  of  an  aged  pas- 
senger was  caused  by  the  con- 
ductor's negligence  in  starting  the 
car  too  soon,  while  he  was  getting 
into  the  car,  was  not  alone  sufficient 
evidence  of  the  employee's  unfltness 
to  Justify  a  recovery  under  the  stat- 
ute. Oordon  v.  West  End  St.  R.  Co., 
175   Mass.    181.   65   NB    990. 

S6.  Murphy  v.  Boston,  etc.,  R.  Co., 
21$  Mass.  178,  103  NE  291:  Renaud 
V.  New  York,  etc.,  R.  Co.,  20B  Mass. 
557,  92  NE  710;  Hammar  v.  Haver- 
hill Gaslight  Co.,  203  Mass.  572,  89 
NE  1043;  Pearlsteln  v.  R.  Co.,  192 
Mass.  20,  77  NE  1024;  Caswell  v. 
Boston  El.  R.  Co.,  190  Mass.  527,  77 
NE  380;  International,  etc.,  R.  Co. 
V.  McDonald,  75  Tex.  41,  12  SW  860; 
Sabine,  etc.,  R.  Co.  v.  Hanks,  73  Tex. 
323.  11  SW  377;  Texas,  etc.,  R.  Co.  v. 
Hill,  71  Tex.  451,  9  SW  351;  Hen- 
drlck  V.  Walton,  89  Tex.  192.  6  SW 
749. 

[a]  Xa  1>otli  llMaaoliiuatti  uid 
VtsaSi  the  statutes  referred  to  in 
above  decisions  have  been  amended 
by  striking  out  the  qualifying  word 
"gross."  •  See  statutory  provisions; 
and  cases  supra  this  note. 

[b]  "ChtoBS  nagUfano*  under  the 
statute  means  negligence  materially 
greater  than  the  lack  of  ordinary 
care.  Land  v.  Boston  El.  R.  Co.,  197 
Mass.  32,  83  NE  1.  Manning  v. 
Conway,  192  Mass.  122,  78  NE  401. 
Brennan  v.  Standard  Oil  Co.,  187 
Mass.  376,  378,  73  NE  472."  Renaud 
v.  New  York,  etc.,  R.  Co.,  206  Mass. 
567,  560,  92  XE  710. 

87.  Norton  v.  Wiswall,  26  Barb. 
<N.  Y.)  618  (holding  lessor  of  a 
ferry  not  liable  for  death  caused  by 
servants  of  lessee);  McCaugney  v. 
Tripp,  12  R.  I.  449  (holding  that  the 
act  in  question  was  that  of  defend- 
ant city  and  not  that  of  an  inde- 
I>endent  contractor). 

AidapaaAaat  contractor*  ffcnctBlIy 
see  Master  and  Servant  [26  Cyc 
16461. 

38.  See  Abatement  and  Revival 
i  '339  et  seq. 

89.  Cal.— Clark  v.  Goodwin,  170 
Cal.   527,    150   P  357,  LRA1916A  1142. 

Ind. — Duller  v.  Cleveland,  etc.,  R. 
Co:,  34  Ind.  A.  52,  72  NE  271;  Penn- 
sylvania R.  Co.  v.  Davis,  4  Ind.  A. 
61,   29  NE   425. 

La. — Huberwald  v.  Orleans  R.  Co., 
60  La.  Ann.  477,  23  S  474. 

Md. — Harvey  v.  Baltimore,  etc.,  R. 
Co.,   70    Md.    319,    17    A    88. 

Mo. — Qllkeson  v.  Missouri  Pac.  R. 
Co.,  222  Mo.  173,  121  SW  138,  24 
LRANS  844,  17  AnnCas  763;  Bates  v. 
Sylvester,  205  Mo.  493,  104  SW  73. 
120  AmSR  761,  11  LRANS  1167,  12 
AnnC!as  457. 

Tex. — Southern  Pac  Co.  v,  'Win- 
ton,  27  Tex.   Civ.  A.   60S,   66   SW   477. 


action  is  given  to  the  benefleialy  in  his  own  right,  or 
to  a  personal  representative  or  other  use  plaintiff 
for  his  benefit.*'  Where  one  or  m^e  of  several 
beneficiaries  in  the  same  class  die,  the  right  of  ac- 
tion abates  as  to  them,  and  survives  for  the  exclusive 
benefit  of  the  remaining  beneficiaries  of  the  class.*' 
If  a  sole  beneficiary  or  all  the  beneficiaries  entitled 
at  the  time  of  decedent's  death  die,  the  right  of  ac- 
tion is  extinguished ;  it  does  not  pass  to  beneficiaries 
of  the  next  class  who  would  have  been  entitle  to  it 
if  no  one  of  the  prior  classes  had  survived  the  de- 
cedent.*' But  this  latter  proposition  has  been  de- 
nied application  under  some  statutes,  and  it  has 
been  held  that  upon  the  death  of  all  surviving 
beneficiaries  of  a  prior  class,  the  action  may  be 
continued  for  the  benefit  of  the  beneficiaries  of  the 


Wis. — ^Woodward  v.  Chicago,  etc., 
R.   Co.,    23    Wis.    400. 

See  also  infra   M   78-81. 

40.  U.  S. — Carson  v.  Qore-Meenan 
Co.,  229  Fed.  765  (Connecticut  stat- 
ute. But  see  infra  note  48);  Sanders 
v.  Louisville,  etc.,  R.  Co..  Ill  Fed. 
708,  49  CCA  665  (construing  Tennes- 
see statute). 

Ala. — Holt  V.  Stollenwerck,  174 
Ala.   213,  56   S  912. 

Ark. — ^BUlingsley  y.  St.  Louis,  etc., 
R.  Co.,  84  Ark.  617,  107  SW  173, 
120  AmSR  95. 

Ga. — Frailer  v.  Georgia  R.,  etc., 
Co.,  101  Ga.  77,  28  SE  662;  Frazter 
V.  Georgia  R.,  etc.,  Co.,  96  Ga.  785, 
22  SE  936;  Peebles  v.  Charleston, 
etc.,  R.  Co.,  7  Ga.  A.  279,  66  SB  953. 

Ind. — Duller  v.  Cleveland,  etc.,  R. 
Co.,  34  Ind.  A.  62.,  72  NE  271  [dlst 
JetTersonvlUe,  etc.,  R.  Co.  v.  Hen- 
dricks, 41  Ind.  48).  Contra  Pennsyl- 
vania Co.  V.  Davis.  4  Ind.  A.  61,  29 
NE    425. 

La. — Huberwald  v.  Orleans  R.  Co., 
60  La.  Ann.  477,  23  S  474;  Chivers 
V.   Roger,    60    La.   Ann.    67,   23   S    100. 

Md. — Harvey  v.  Baltimore,  etc.,  R. 
Co.,  70  Md.  319.  17  A  88  (holding 
that  the  action  did  not  survive  be- 
cause it  was  one  for  "personal  In- 
juries" within  an  exception  in  the 
survival    statute). 

Mo. — Qllkeson  v.  Missouri  Pac.  R. 
Co.,  222  Mo.  173,  121  SW  138,  24 
LRANS  844,  17  AnnCas  763  [overr 
Behen  v.  St.  Louis  Transit  Co.,  186 
Mo.  430,  85  SW  346] ;  Millar  v.  St. 
Louis  Transit  Co.,  etc.,  216  Mo.  99, 
115  SW  621  (death  after  verdict  and 
pending  appeal  from  order  grant- 
ing new  trial);  Bates  v.  Sylvester, 
205  Mo.  493,  104  SW  73,  120  AmSR 
761,  11  LRANS  1157,  12  AnnCas 
467  [overr  Behen  v.  St.  Louis  Tran- 
sit Co.,  186  Mo.  430,  85  SW  346]; 
Olbbs  V.  Hannibal,  82  Mo.  143;,  Mc- 
Murray  v.  St.  Louis,  etc.,  R.  Co., 
161  Mo.  A.  133,  142  SW  479.  Contra 
James    v.    Christy,    18    Mo.    162. 

Oh. — Doyle  v.  Baltimore,  etc.,  R. 
Co..  81  Oh.  St.  184.  90  NE  165,  136 
AmSR  776. 

Tenn.' — Louisville,  etc.,  R.  Co.  v. 
Bean,  94  Tenn.  388,  29  SW  370; 
League  v.  Memphis,  etc.,  R.  Co.,  91 
Tenn.  458,  19  SW  430. 

Tex. — Southern  Pac.  Co.  v.  Win- 
ton,   27  Tex.  Civ.  A.  508,  66  SW  477. 

Wis. — Johnson  v.  Eau  Claire,  149 
Wis.  194,  136  NW  481;  Schmidt  v. 
Menasha  Woodenware  Co.,  99  Wis. 
300,  74  NW  797;  Woodward  v.  (Chi- 
cago, etc.,  R.  Co.,   23  Wis.  400. 

[a]  mm*  amltod.— (1)  It  is  Im- 
material whether  such  beneficiary 
was  one  of  those  specifically  men- 
tioned, as  wife  or  child,  or  merely 
next  of  kin.  Sanders  v.  Louisville, 
etc.,  R.  Co.,  Ill  Fed.  708,  49  CCA 
665.  (2)  The  action  cannot  be  re- 
vived or  continued  for  the  benefit  of 
an  assignee  of  the  deceased  bene- 
flctary.  Sanders  v.  Louisville,  etc.. 
R.  Co..  supra. 


Ibl     &0M  of  •  MMnVs 
mvport  is  not  an  injury  to  a  minor 


child's  property  rights  but  is  an  in- 
jury to  his  personal  or  domestic 
rights.  Qllkeson  v.  Missouri  Pac 
R.  Co.,  222  Mo.  173.  121  SW  138, 
24    LRANS    844,    17    AnnCas    7S3. 

[c]  ObJceUoB.  that  the  oana*  of 
aonon  did  not  •arvtv*  may  be  taken 
at  the  trial,  and  is  not  waived  by  de- 
fendant's attorney  consenting  to  an 
order  of  revival.  Mundt  v.  Qlokner, 
20  Misc.  83,  44  NYS  430  [rev  on 
other  grounds  24  App.  Div.  110,  48 
NYS  940,  27  NYCivProc  120,  5 
NYAnhCas  121  (app  dlsm  160  N.  T. 
671,    55    NE    297)]. 

41.  See   cases   supra   note   40. 

42.  U.  S. — (Taraon  v.  Gore-Meenan 
Co.,  229  Fed.  766  (Connecticut  stat- 
ute). 

Cal. — Taylor  v.  Western  Pac  R. 
Co.,  45  Cal.    323. 

Qa. — Griffith  v.  Griffith,  128  Qa.. 
371,  67  SE  698  (dictum);  David  v. 
Southwestern  R.  Co.,  41  Qa.  223  (ac- 
tion for  homicide  of  husband  on 
death  of  widow  survives  for  chil- 
dren). 

Mo. — Senn  v.  Southern  R.  Co.,  124 
Mo.  621,  28  SW  66  [appr  Tobln  v. 
Missouri  Pac.  R.  Co.,  18   SW  9961. 

g.  C. — Morris  v.  Spartanburg:  R., 
Qas,  etc.,  Co.,  70  S.  C.  279,  49  SB 
854  (which  applies  this  rule  even  to 
beneficiaries    In    subsequent   classes). 

Tenn. — Heald  v.  Wallace,  109  Tenn. 
346,   71   SW  80. 

Tex. — Texas  Loan  Agency  v.  Flem- 
ing, 18  Tex.  Civ.  A.  668,  46  SVT  6S 
[rev  on  other  grounds  92  Tex.  4S8, 
49   SW   1039,    44   LRA   2791. 

[a]  Da  P«aas)rlVMil»  (1)  where  an 
action  is  brought  in  the  name  of 
one  parent  only,  when  under  the 
statute,  it  should  have  been  brought 
In  the  name  of  both  parents,  ui>on 
the  death  of  plaintiff  pending  suit, 
the  action  cannot  be  revived  in  the 
name  of  the  other  parent  (Kluch- 
nlk  v.  Lehigh  Valley  Coal  Co.,  228 
Fed.  880,  143  CCA  278),  (2)  nor  in 
the  name  of  the  deceased  parent's 
administrator  (Kluchnlk  v.  Lebigh 
Valley  Coal  Co.,  supra). 

[b]  Xa  Texas,  If  a  suit  is  brought 
by  one  only  of  the  parties  entitled, 
and  such  party  dies  pending  the  ac- 
tion, the  suit  does  not  abate,  bat 
may  be  prosecuted  to  judgment  in 
the  name  or  names  of  some  one  or 
more  of  the  parties  entitled. 
Hou'Aton,  etc.,  R.  Co.  v.  Moore,  49 
Tex.  31,  30  AmR  98. 

431  Qa. — ^Frailer  v.  Georgia  R, 
etc.,  Co.  96  Qa.  786,  22  SE  936. 

Ind. — Duller  v.  Cleveland,  etc.,  R. 
Co.,    34   Ind.   A.    62,    72   NE   271. 

Me. — Hammond,  v.  Lewlston,  etc.. 
St.  R.  Co.,  106  Me.  209,  218,  76  A  <72. 
30    LRANS    78. 

Oh. — Doyle  v.  Baltimore,  etc,  R. 
Co.,  81  Oh.  St.  184,  90  NB  1«5,  13S 
AmSR  775. 

Tenn. — Louisville,  etc,  R.  Co.  v. 
Bean,  94  Tenn.  388,  29  SW  870. 

Wis. — ^Woodward  v.  CHiicago,  etc, 
R.    Co.,    23    Wis.    400.  ' 

"But  in  any  event  the  immediate, 
absolute    and    final    vesting    of    tbe 


For  totsr  mmmi,  d«T*lopm«Bta  and  ohaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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next  soeeeeding  statntory  elass,**  or  a  new  action 
may  be  brought  for  -  the  benefit  of  such  beneficia- 
ries.*' Some  statutes  have  been  constmed  to  pro- 
vide for  a  survival  of  the  action  -rather  than  of 
the  canse  of  action,  the  effect  being  that,  if  the 
beneficiary  has  brought  suit,  the  action  dpes  not 
abate  upon  his  death,  but  if  the  beneficiary  dies  be- 
fore suit  brought,  the  right  of  action  does  not  sur- 
vive to  the  beneficiary's  administrator.**  Under 
other  statutes  it  is  held  that  the  beneficiary's  right 
is  a  property  right  which  vests  in  the  beneficiary 
at  the  time  of  decedent's  death,*'  and  survives  the 
subsequent  death  of  the  beneficiary  for  the  benefit 
of  his  estate,*'  to  the  exclusion  of  other  persons  who 
would  have  been  the  beneficiaries  if  the  deceased 
beneficiary  had  not  survived  the  person  wrongfully 
killed." 

Alter  judgment  the  right  of  the  beneficiary  is  a 
vested  property  right  which  passes  under  the  stat- 
ute of  descent  and  distribution  like  any  other  per- 
sonal property.*"    But  where  the  jud^ent  is  re- 


right  occurs  at  the  time  of  the  it- 
cease,  not  at  the  time  of  bringing 
suit  or  of  recovery.  The  beneficia- 
ries have  a  right  of  action  then  or 
not  at  all  and  the  facts  of  each  par- 
ticular case  determine  which  benefi- 
ciaries have  the  right.  If  there  Is 
a  widow  as  here,  she  has  the  sole 
and  exclusive  right.  It  belonged  to 
her  immediately  upon  the  death  of 
her  husband  and  could  not  be  trans- 
ferred to  any  other  beneficiary  either 
by  her  death  or  failure  to  bring  suit. 
The  statute  provides  for  several  pos- 
sible claimants  but  the  facts  In  each 
case  determine  which  of  them  is  the 
actual  and  sole  claimant.  There  is 
no  life  interest  in  the  widow  with  a 
remainder  over  to  the  heirs  at  law. 
One  action  is  granted,  not  several. 
'When  the  husband  died  the  sister 
liad  no  cause  of  action  and  the  death 
of  the  widow  has  not  given  her  one." 
Hammond  v.  laewlston,  etc,  St.  R. 
Co.,  supra. 

44.  Morris  v.  Spartanburg  R.  Oas, 
etc.,  Co.,  70  S.  C.  279,  281.  49  SE 
854. 

"The  statute  i:^  remedial  -  and 
should  be  liberally  construed  so  as 
to  accomplish  its  object.  It  was  de- 
signed to  remove  the  common  law 
rule,  founded  on  the  maxim,  actio 
personalis  moritur  icum  persona,  as 
an  obstacle  to  the  recovery  of  dam- 
ages for  death  of  a  party  by  a 
wrongful  act,  neglect  or  default  of 
another,  and  to  create  a  right  of 
action  in  the.  administrator  of  the 
deceased  for  the  benefit  of  the  per- 
sons named  in  the  statute.  .  .  .  We 
think  it  would  be  too  narrow  a  con- 
struction of  the  statute  to  hold  that 
an  action  thereunder  could  abate  as 
long  as  any  beneficiary,  person  or 
class  named  In  the  statute  existed. 
In  this  case,  while  it  is  true  that 
the  father  would  have  been  sole  ben- 
eficiary in  the  event  of  his  being 
alive  at  the  time  of  recovery  of 
damages,  still  the  statute  had  other 
beneficiaries  In  contemplation  In  the 
event  of  his  death.  The  brothers 
and  sisters  of  the  deceased  named  in 
the  complaint  are  his  heirs  at  law, 
and  since  they  fall  within  the  class 
of  beneficiaries,  while  the  action  is 
still  pending,  the  action  should  not 
abate  for  want  of  a  statutory  bene- 
ficiary." Morris  v.  Spartanburg  R. 
Oas,   etc.,   Co.,  supra. 

48.  David  v.  Southwestern  R.  Co., 
41  aa.   223. 

46.  King  V.  Southern  R.  Co.,  126 
Oa.  794,  55  SE  965,  8  LRANS  544 
(dictum);  Frazler  v.  Georgia  R.,  etc., 
Co.,  101  Qa.  77,  28  SE  662;  Sewell 
▼.  Atkinson,  14  Oa.  A.  386,  80  SE  (62; 
Peebles  v.  Charleston,  etc.,  R.  Co.,  7 
Ga.   A.    279,    66   SE   9S3. 

47.  U.  S. — Mella  v.  Northern  88. 
Co.,  127  Fed.  41<  (under  New  York 
sUtute), 
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Conn. — ^Waldo  ▼.  Ooodsell,  it  (3onn, 
432 

ky.— Kentucky  Utilities  Co.  v.  Mc- 
carty. 169  Ky.  38,  183  8W  237; 
Thomas  v.  Maysvllle  Gas  Co.,  112 
Ky.     569,    66    SW    39».    23    KyL    1879. 

N.  J. — Cooper  V.  Shore  Electric 
Co.,   63    N.    J.   L.    S58.   44  A    633. 

N.  T.— Pitkin  V.  New  York  Cent., 
etc.,  R.  Co.,  94  App.  Dlv.  31,  87 
NYS    906. 

48.  U.  S. — Union  Steamboat  Co.  v. 
Chaffln,  204  Fed.  412,  122  CCA  698 
(under  Illinois  statute);  Mella  v. 
Northern  SS  Co.,  127  Fed.  416  (New 
York  statute). 

Conn. — ^Waldo  v.  Goodsell,  33  Conn. 
432.  But  see  Carson  v.  Oore-Mee- 
nan  Co.,  229  Fed.  765  (where  a  con- 
trary decision  was  made  under  Conn. 
Gen.  St     [1902]    J'  1094). 

111.— Miller  V.  Pinkney,  164  111.  A. 
576. 

Ky.— Kentucky  Utilities  Co.  v.  Mc- 
Carty,  169  Ky,  38,  183  SW  237; 
Thomas  v.  Maysvllle  Gas  Co.,  112 
Ky.   569.   66   SW  398,   23   KyL   1879. 

Mass. — Johnston  v.  Bay  State  St.  R. 
Co.,  222  Mass.  683,  111  NE  391,  L.RA 
1918A   660. 

N.  J. — Cooper  v.  Shore  Electric  Co., 
63  N.  S.  L.  558,  566,  44  A  633. 

N.  T. — ^Countryman  v.  Fonda,  etc., 
R.  Co.,  166  N.  Y..201,  59  NB  822, 
82  AmSR  640;  Meekin  v.  Brooklyn 
Heights  R.  Co.,  164  N.  Y.  145,  58  NB 
50,  79  Am8R  635,  51  LRA  235;  Quln 
V.  Moore,  16  N.  Y.  432;  Pitkin  v. 
New  York  Cent.,  etc.,  R.  Co.,  94 
App.  Dlv.  31,  87  NYS  906;  Mundt 
V.  Glokner,  24  App.  Dlv.  110,  48  NYS 
940,  27  NYCavProc  120,  6  NYAnn 
Cas  121  [rev  20  Misc.  63,  44  NYS 
430.  and  app  dlsm  160  N.  Y.  671,  55 
NE  297]. 

N.  C— Nelll  v.  Wilson,  146  N.  C. 
242.    59    NB    674. 

Okl. — Shawnee  v.  Cheek,  41  Okl. 
227.  137  P. 724,  61  L.RANS  672,  Ann 
Casl915C  290. 

Pa. — ^FitEgerald  v.  Edison  Electric 
Ilium.  Co.,  207  Pa.  118,  56  A  360; 
McArdle  v.  Pittsburg  R.  C!o.,  41  Pa. 
Super.  162;  Haggerty  v.  Pittston, 
17    Pa.    Super.    151. 

Ont. — McHugh  v.  Grand  Trunk  R. 
Co.,  32  Ont.  234;  Slbbold  v.  Grand 
Trunk,  etc.,  Co.,  19  Ont.  164  (death 
after  verdict   and  before   judgment). 

"The  proceeds  of  the  suit,  when 
realized  and  In  the  hands  of  such 
personal  representative,  would  be  as- 
sets of  the  beneficiary,  to  be  dis- 
posed of  by  his  will  or  under  the 
statute  of  administration,  whether 
the  beneficiary  died  before  or  after 
final  judgment  was  recovered." 
Cooper  v.   Shore  Electric  Co.,  supra. 

49.  Waldo  V.  Goodsell,  33  C!onn. 
432;  Meekin  T.  Brooklyn  Heights  R. 
Co.,  164  N.  Y.  145,  6S  NB  60,  61 
LRA    235. 

8tt.    FoUard    ▼.  .  Vallsy    loe    Co., 


versed,  or  a  new  trial  granted,  the  case  stands  as 
though  no  judgment  had  ever  been  renderod;  the 
death  is  one  pendente  lite.*!^ 

[i  79]  3.  Death  of  Personal  Eepresentative.. 
Where  the  personal  roprosentative  who  under  the 
statute  is  entitled  to  bring  an  action  for  the  wrong- 
ful death  of  bis  decedent  dies  pending  an  action 
commenced  by  him,  it  does  not  abate,  but  may  be 
revived  or  continued  by  his  successor  as  adminis- 
trator,*' but  it  cannot  be  continued  by  the  personal 
representative  of  the  deceased  representative.*' 

[i  80]  4.  Death  of  Wrongdoer.  Many  sur- 
vival statutes  modifying  the  common  law  and  au- 
thorizing the  survival  of  causes  of  action  have  been 
held  not  applicable  to  the  statutory  action  for  death 
by  wrongful  act,  which  accordingly  abates  on  the 
death  of  the  wrongdoer,  and  cannot  be  maintained 
or  revived  against  his  executors  or  administrators.** 
Some  survival  statutes,  however,  are  of  such  broad 
scope  that  tinder  them  the  right  of  action  for  death 
by  wrongful  act  sur^ves  against  the  personal  repre- 


(Cal.)  138  P  699;  McMurray  v.  St. 
Louis,  etc..  R.  Co.,  161  Mo.  A.  133, 
142  SW  479;  Heald  v.  Wallace,  109 
Tenn.  346,  71  SW  80.  See  Holt  v. 
Stollenwerck,  174  Ala.  213.  66  S 
912  (where  point  is  referred  to  but 
not  decided);  Doyle  v.  Baltimore, 
etc.,  R.  Co.,  81  Oh.  St.  184,  90  NB 
165.    136    AmSR    776    (dictum). 

[a]  Bsason  for  rule. — The  tort 
merges  in  the  judgment  and  becomes 
a  debt.  Heald  v.  Wallace,  109  Tenn. 
346,    71    SW   80. 

61.  Millar  v.  St.  XA>uis  Transit 
Co.,  etc..  216  Mo.  99,  116  SW  621; 
McMurray  v.  St.  Louis,  etc.,  R.  Co., 
161  Mo.  A.  133.  142  SW  47»:  Louis- 
ville, etc.,  R.  Co.  V.  Bean,  94  Tenn. 
388.    29    SW    370. 

59.  Thomas  v.  Maysvllle  Oas  Co.. 
112  Ky.  669,  66  SW  398,  23  KyL  1879: 
(Tooper  V.  Shore  Electric  Co.,  63 
N.  J.  L.  668,  44  A  633;  Meekin  v. 
Brooklyn  Heights  R.  Co.,  164  N.  Y. 
145,  68  NE  50,  79  AmSR  635,  61  LRA 
235;  Conway  v.  New  York,  139  App. 
Dlv.  446,  124  NYS  660  [aff  208  N.  Y. 
567  mem.  101  NE  1099];  Hodges  v. 
Webber,  65  App.  Dlv.  170,  72  NYS 
508;  Mundt  v.  Glokner,  24  App,. 
Dlv.  110,  48  NYS  940,  27  NYClvProo 
120,  5  NYAnnCas  121  [rev  20  Misc. 
63,  44  NYS  430,  app  dlsm  160  N.  Y, 
671,    56    NB    297]. 

53.  Hodges  v.  Webber,  65  App. 
Dlv.   170,   72  NYS  608. 

64.  Ark— Davis  v.  Nichols,  54 
Ark.  358.  15  SW  880. 

C!al. — Clark  v.  Goodwin.  170  CM. 
527.  150   P  357.  LRA1916A  1142. 

Ind. — Hamilton  v.  Jones,  125  Ind. 
176.  25  NE  192. 

Minn.— Green  v.  Thompson.  26 
Minn.   600,   6  NW   376. 

Mo. — Bates  v.  Sylvester.  205  Mo. 
493,  104  SW  73.  120  AmSR  761,  11 
LRANS  1157,   12  AnnCas  457. 

N.  Y. — Morlority  v.  Bartlett.  99 
N.  Y.  661,  1  NE  794;  Hegerlch  v. 
Keddie,  99  N.  Y.  258,  1  NE  787,  52 
AmR  25  [rev  32  Hun  141.  5  ClvProc 
22«.  and  overr  Yertore  v.  Wiswall.  16 
HowPr  8;  Doedt  v.  Wiswall.  16  How 
Pr  128];  Pesslni  v.  Wllklns.  64 
N.  Y.  Super  146;  Norton  v.  Wiswall. 
14  HowPr  42  [rev  on  other  grounds 
26   Barb.    618]. 

Oh. — Russell  v.  Sunbury.  87  Oh. 
St.  372,  41  AmR  623.  Contra  Hud- 
son V.  A<lln.  4  Oh.  Dec.  (Reprint) 
211.  1  ClevLRep  122. 

Pa. — Moe  V.  Smiley,  125  Pa.  136, 
17  A  228,  3  LRA  341;  Weiss  v.  Hun- 
sicker,  8  Pa.  Dist  446,  14  Pa.  Co. 
398. 

R.  I. — Carrjgan  v.  Cole,  36  R.  I. 
162.   85   A   934. 

Tex. — Johnson  v.  Farmer.  89  Tex.. 
610.    36    SW    1062. 

Va. — Beaver  v.  Putnam,  110  Va. 
713.   67   SE   353. 

Wash. — Rinker  v.  Hurd,   69   Wa' 
257,    124    P    687. 
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sentative  of  the  wrongdoer.°°  A  fe^r  statutes  ex- 
pressly provide  for  the  survival  of  this  class  of  ac- 
tions.'" Some  of  such  statutes  have  been  construed 
as  providing  only  for  the  survival  of  pending  actions, 
and  not  of  causes  of  action  for  which  no  suit  has 
been  brought.^  It  has  also  been  held  that  such  sur- 
vival statutes  do  not  apply  where  the  wrongdoer  died 
before  the  death  of  the  person  killed  by  him,  and, 
therefore,  before  the  statutory  cause  of  action  ac- 
crued, there  being  no  cause  of  action  to  survive  in 
such  a  case.**  Statutes  providing  that  causes  of  ac- 
tion for  injuries  to  property  rights  and  interests 
shall  survive  against  the  executor  or  administrator 
of  the  wrongdoer  do  not  apply  to  actions  for  death 
by  wrongful  act.** 

[%  81]  5.  What  Law  aoverns.*"  The  question 
whether  the  statutory  right  of  action  for  death  by 
wrongful  act  survives  the  death  of  either  plaintiff, 
the  beneficiary,  or  the  tort-feasor,  is  one  of  right 
and  not  of  procedure,"^  and  therefore  it  is  governed 
by  the  statute  of  the  state  under  whose  laws  the 
action  is  brought.*'     The  statute  in  force  at  the 


time  when  the  question  of  survival  or  abatement  of 
the  cause  of  action  arose  is  the  one  that  controls.** 

[i  82]  Qt.  Time  to  Sue  and  UmitationB— 1.  In 
OeneraL  The  statutes  creating  the  right  of  action 
in  this  class  of  cases  provide,  almost  invariably,  in 
express  terms  within  what  time  the  action  shall  be 
brought.**  In  the  absence  of  such  a  special  limita- 
tion, the  applieatory  general  statute  of  limitations 
governs,**  subject  to  the  wdinary  rules,**  the  action 
usually  being  classed  for  this  purpose  as  an  action 
for  personal  injuries.*'  Statutes  limiting  the  time 
within  which  action  for  injury  to  person  or  property 
may  be  brought  against  municipal  corporations  have 
been  given**  and  denied  application  *»  to  actions  for 
wrongful  death.  So  too  the  limitation  prescribed  for 
actions  for  wrongful  death  is  not  controlled  by  the 
limitation  clause  in  a  private  act  passed  for  the 
benefit  of  a  private  corporation.'" 

The  common-law  mle  that  prosecutions  for  mur- 
der, appeals  of  death,  and  inquisitions  of  deodands, 
must  be  brought  within  a  year  and  a  day  of  the 
death,  has  no  application  to  the  modem  statutory 


Wis. — Krani  v.  Wlscbnsin  Trust 
Co.,  155  Wis.  40,  143  NW  1049,  Ann 
CaslSlBC    1050. 

[a]  In  Fcnnaytvaal*,  the  consti- 
tutional provision  that  In  cases  of 
personal  injury  -resulting  in  death 
the  right  of  action  shall  survive 
means  that  it  shall  survive  to  the 
personal  representative  of  the  per- 
son killed;  it  does  not  make  the 
cause  of  action  survive  against  the 
personal  representative  of  the 
wrongdoer.  Hoe  v.  Smiley,  12S  Pa. 
136,    IT    A.    228,    3    LRA    341. 

S5.  Gemmill  v.  Smith,  274  III.  87, 
113  NB  27;  Devine  v.  Healy,  241  111. 
34.  89  NB  251  [rev  141  111.  A.  290]; 
Morehead  ▼.  Blttner,  160  Ky.  523,  50 
SW  857,  20  KyL  1986;  Hackensack 
Trust  Co.  v.  Vanden  Berg,  88  N.  J. 
1..  518,  97  A  148;  Collier  v.  Arring- 
ton,  61  N.  C.   356. 

[a]  la  Kentnokjr,  the  action  for 
death  caused  by  the  malicious  use 
of  firearms  or  other  deadly  weapon 
is  not  an  action  for  "assault"  with- 
in the '  statutory  exception  to  the 
causes  of  action  which  survive,  and 
therefore  the  action  may  be  brought 
or  revived  against  the  personal  rep- 
resentative of  the  wrongdoer.  Mer- 
rill V.  Puckett,  93  SW  912,  29  KyU 
695  [dlst  Anderson  v.  Arnold,  79  Ky. 
370];  Morehead  v.  Blttner,  106  Ky. 
523,  60  SW  857,  20  KyL.  1986. 
'  [b]  Blssoliitton  of  coiponttloa.— 
An  action  for  negligence  resulting  in 
death  may  be  continued  against  the 
receivers  of  a  dissolved  corporation. 
Peo.  V.  Troy  Steel,  etc.,  Co.,  82  Hun 
303,   31  NTS   337. 

66.     Bee    statutory   provisions. 

57.  Willard  V.  Mohn,  24  N.  D. 
390,  893,  139  NW  979  tquot  Cycl; 
Johnson  v.  Farmer,  89  Tex.  610,  86 
SW  1062. 

58.  Willard  V.  Mobn,  24  N.  D.  390. 
139  NW  979;  Beavers  v.  Putnam,  110 
Va.  713.  67  SB  363.  See  also  Let- 
son  v.  Brown,  11  Colo.  A.  11,  62  F 
287  (where  all  the  reasoning  sup- 
ports   this    view). 

B9.  Davis  V.  Nichols,  54  Ark.  368, 
IB  SW  880;  Bates  v.  Sylvester,  205 
Mo.  493,  104  SW  73.  120  AmSR  761, 
11  LRANS  1157,  12  AnnCas  457; 
Hegerlch  v.  Keddle,  99  N.  T.  2B8,  1 
NB  787,  52  AmR  25  [foil -Gorlltser 
v.  Wolffberg,  208  N.  T.  475.  102  NH 
628.  AnnCasl914D  357.  and  dlst  Mee- 
kln  V.  Brooklyn  Heights  R.  Co.,  164 
N.  T.  145,  58  NE  50,  79  AmSR  6S5, 
51  l,RA  2351;  Russell  v.  Sunbury, 
37  Oh.  St.  372,  41  AmR  628. 

[a]  Season  for  mle^ — "The  wrong 
denned  Indicates  no  Injury  to  the 
estate  of  the  person  killed,  and  can- 
not either  '  logically  or  legally  be 
said  to  affect  any  property  rights  of 


such  person,  unless  It  can  be  main- 
tained that  a  person  has  a  property 
right  In  his  own  existence.  The" 
property  right,  therefore,  created  by 
this  statute  Is  one  existing  In  favor 
of  the  beneficiaries  of  a  recovery 
only,  and  depends  for  Its  existence 
upon  the  death  of  the  party  injured. 
It  had  no  previous  life  and  cannot 
be  said  to  have  been  injured  by  the 
very  act  which  creates  It.  Whatever 
claim  a  wife  or  children  have  at  law 
upon  the  husband  and  father  for 
support  perishes  with  the  life  of 
such  person,  ^nd  thereafter  their 
claims  upon  his  estate  are  governed 
by  statutory  rules.  If,  therefore, 
we  consider  this  C9.use  of  action  as 
a  property  right,  it  Is  as  such,  a 
right  based  upon  a  tort,  and,  except 
as  otherwise  provided  by  the  stat- 
ute creating  it,  must  be  governed 
by  the  existing  rules  of  law  ap- 
plicable to  such  causes  of  action." 
Hegerlch  v.  Keddle,  99  N.  T.  268, 
268,    1    NE    787,    52    AmR    25. 

oa    See  also  generally  Infra  i  106. 

61.  Oerling  v.  Baltimore,  etc.,  R. 
Co.,  151  U.  S.  673,  140  SCt  533,  38 
L.  ed.  811;  Sanders  v.  Louisville,  etc, 
R.  Co.,  Ill  Fed.  708,  49  CCA  665; 
Cooper  v.  Shore  Electric  Co.,   63  N.  J. 

Vi  55*'-**  ■*■  •'*•  See  also  supra 
it    78,   80. 

ea.  Sanders  v.  tioulsville,  etc.,  R. 
Co.,  Ill  Fed.  708,  49  CCA  665. 

83.  Gorlltzer  v.  Wolffberg,  208 
N.  T.  475,  102  NE  628,  AnnCasl914D 
367. 

64,    See  statutory  provisions. 

"The  nature  of  the  cause  of  action 
is  such  that  It  is  In  the  Interest  of 
a  sound  public  policy  that  the  right 
to  sue  should  be  limited  to  some 
short  period,  as  against  all  parties." 
Foster  v.  Taioo,  etc.,  R.  Co.,  72  Miss. 
886,   891,  18  S   380. 

[a]  la  irew  Stmtfr,  the  one-year 
limitation  in  actions  for  death  pre- 
scribed by  the  General  Railroad  Law 
Is  superseded  by,  the  Death  Act  per- 
mitting actions  for  death  to  be 
brought  at  any  time  within  two 
years.  Eldrldge  v.  Philadelphia,  etc., 
R.  Co.,  83  N.  3.  L.  468,  86  A  179  [rev 
80  N.  J.  L.  478,  79  A  423], 

[b]  la  Pnuunrlvaala,  the  consti- 
tutional provision  regarding  actions 
for  death  does  not  repeal  the  former 
act  prescribing  the  period  In  which 
such  actions  may  be  brought.  Jacobs 
V.  Pennsylvania  R.  Co..  6  Pa.  Co.  60 
(construing  Const.  £1874]  art  S  t  21 
and  the  act  of  185S). 

68.  Chesapeake,  etc,  R.  Co.  y. 
Kelley,  48  BW  993.  20  KyL  1838: 
Carden  v.  Louisville,  etc.,  R.  Co.,  101 
Ky.  113,  39  SW  1027,  19  KyL  181. 

[a]     la     XeatnAr,     the     original 


statute  giving  the  right  of  action 
limited  It  to  one  year,  'but  in  sub- 
sequent revisions  the  limitation  was 
transferred  to  the  general  limitation 
statute  and  the  language  was 
changed.  Carden  v.  Louisville,  etc, 
R.  Co.,  101  Ky.  113,  39  SW  1027,  19 
KyL  132. 

[b]  Za  AlslMma  (1)  the  general 
statute  of  limitation  of  one  year  ap- 
plies where  the  action  is  brought 
under  the  Employers'  Liability  AcU 
Louisville,  etc.,  R.  Co.  v.  (Hiamblee. 
171  Ala.  188,  54  S  681,  AnnCaslGlSA 
977;  0"KIef  v,  Memphis,  etc.,  R.  Co., 
99  Ala.  624,  12  S  454.  (2)  But  the 
special  limitation  of  two  years  ap- 
plies where  the  action  is  brought 
under  the  homicide  act.  Louisville, 
etc.,  R.  Co.  V.  Chamblee,  supra. 

[c]  "UabUity  creAted  I17  ■totBt*." 
—An  action  against  an  employer  for 
death  of  an  employee,  maintainable 
only  because  of  a  statute  abolishing 
the  fellow-servant  rule,  is  not  sub- 
ject to  the  limitations  prescribed  for 
actions  upon  a  liability  created  by 
sUtute.  Beeler  v.  Butte,  etc,  X>eY. 
Co.,  41  Mont.  465,  110  P  528. 

66.  See  Limitations  of  Actions  [ZS 
Cyc  963]. 

67.  Salyer  v.  f  Consolidation  Coa.1 
Co.,  246  Fed.  794  (under  Kentucky- 
statute);  Atlantic,  etc,  R.  Cc  v.  Mc- 
Dilda,  125  Ga.  468,  64  BE  140.  114 
AmSR  240;  Fantzka  v.  Warwick 
Const.  Co.,  162  Ky.  68»,  72  SW  1060: 
tiouisville,  etc.,  R.  Co.  v.  Brantley. 
106  Ky.  849,  51  SW  586,  21  KyL  673; 
Carden  v.  Louisville,  etc,  RTCo.,  101 
Ky.  113,  39  SW  1027,  19  KyL  132: 
Robinson  v.  BaltlmiM-e,  etc,  Mln.,  etc^. 
Co.,  26  Wash.  484,  67  P  274.  Bee 
Fleming  v.  E^rnst,  2  Bush  (Ky.)  128 
(holding  action  barred  one  year  after 
qualification  of  administrator);  Oapo 
v.  Syracuse.  98  App.  Div.  376,  90  NYS 
663  (where  action  was  held  within 
statute  as  to  actions  for  personal  In- 
juries against  cities). 

68.  Crapo  v.  Syracuse,  98  App. 
DIv.  376.  90  NTS  553;  TItman  v.  New 
Tork.  57  Hun  469,  10  NTS  689  [air 
125  N.  T.  729  mem,  26  NB  767  mem]. 

69.  Senecal  v.  West  St.  Paul,  111 
Minn.  263,  126  NW  826;  Maylone  v. 
St.  Paul.  40  Minn.  406,  42  NW^  88; 
Small  V.  Calgary,  7  Alta.  L.  480. 

70.  British  Electric  R  Co.  v. 
Oentlle,  [1914]  A.  C.  1034;  British 
Columbia  Electric  R.  Co.  v.  Tomer. 
49  Can.  S.  C.  470;  Gentile  v.  British 
Columbia  Electric  R.  Co.,  18  B.  C. 
307;  McDonald  v.  British  Columbia 
Electric  R.  Co.,  16  B.  C.  386;  Green 
v.  British  Columbia  Electric  R.  Co.. 
12   B    C    199 

[a]  Za  Oatailo,  the  limitation  pre- 
scribed  by    Lord    Campbell's   Act   Is 


For  later  oases,  AertflovBunrts  anfl  Oh«a«Mi  in  (h6  law  see  ciftnulaUv%  AiMftiftlSns,  same  tttla,  paga  and  note  noiaber. 
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action." 

[i  83]  2.  Nature  ud  Bffact  «f  UnitalioiL" 
Since  the  right  of  action  is  wholly  statutory,'*  and 
must  be  taken  with  all  the  conditions  imposed  upon 
it/*  the  burden  being  upon  plaintiff  to  bring  himself 
within  the  requirements  of  the  statute,'"  and  al- 
though a  contrary  view  has  been  taken,'*  it  is  gen- 


erally held  that  a  provision  in  the  statute  creating 
the  right  requiring  an  action  thereon  to  be  brought 
within  a  specified  time  is  more  than  an  ordinary 
statute  of  limitations  and  goes  to  the  existence  of 
the  right  itself,  the  right  given  being  one  to  sue 
within  the  specified  time,  and  not  otherwise."  Ac- 
cordingly no  action  brought  after  the  expiration  o£ 


not  cut  down  by  special  railway  les- 

Islatlon.     Zlmmer  V.  Grand  Trunk  R. 

Co.,   19  Ont.  A.   693.     Contra  Confer 

V.  Grand  Trunk  R.  Co.,  13  Ont.  160. 
71.    tioulsvllle,     etc.,     R.     Co.     v. 

Clarke,  152  U.  S.   230,  14  SCt  679,  38 

L>.   ed.    422;    SchllchtlnK   V.   Wlntgen, 

26  Hun   (N.  Y.)   628. 
70.    BnrdMi  of  proof  ■«•  Infra   | 

1«4. 
Balslng  objaotiomi 

By  demurrer  see  Llmitattona  of  Ac- 
tions [26  Cyc  1696]. 

By  plea  or  answer  see  infra  f  166. 

73.  Bee  supra  {  37. 

74.  See  supra  {  44. 

75.  See  Infra    I   164. 

76.  Belmberser  v.  Elliot  Frog,  etc, 
Co.,  245  111.  448,  92  NH!  297;  Wall 
▼.  Chesapeake,  etc.,  R.  Co.,  800  III. 
«6,  66  NB  632  [rev  101  111.  A.  481] 
(expressly  reJectinK  view  that  re- 
quirement is  a  condition  precedent 
and  not  a  mere  statute  of  limita- 
tion): Wall  V.  Chesapeake,  etc,  R. 
Co.,  189  III.  A.  234  (under  Ohio  and 
Illinois  statutes);  O'Donnell  v.  Healy, 
134  III.  A.  187;  Sharrow  v.  Inland 
Lines,  Ltd.,  214  N.  T.  101,  106,  108 
NE  217.  L.RA1915E  1192,  AnnC^S 
1916D  1236  (rev  147  NTS  1141,  144 
NYS  65,  and  dlst  Johnson  v.  Fhcsnix 
Bridge  Co..  197  N.  Y.  316,  90  NB  953; 
Hill  V.  Rensselaer  County,  119  N.  Y. 
844,  23  NB  921]  (where  the  court 
said:  "It  must  be  conceded  that  our 
courts  of  Intermediate  appeal  have 
held  that  the  time  prescribed  by  the 
statute  within  which  the  action  must 
be  commenced  Is  of  the  essence  of 
the  right  to  maintain  the  suit  and  not 
a  mere  statute  of  limitations"). 

[a]  Staaoa  for  xal«.>— (l)  The 
original  New  York  statute  contained 
the  limitation  in  the  form  of  a  pro- 
viso which  was  subsequently  changed 
so  thKt  the  limitation  ceased' to  be  a 
proviso,  and  became  a  simple  require- 
ment that  the  action  shall  be  begun 
within  two  years.  This  was  deemed 
to  show  a  legislative  intent  to  change 
the  limitation  from  a  condition  on 
the  right  of  action  to  a  simple  stat- 
ute of  limitations  affecting  only  the 
remedy.  Sharrow  v.  Inland  Lines, 
Ltd..  214  N.  Y.  101.  108  NE  217,  LRA 
1916E  1192,  AnnCasl916D  1286.  (2) 
But  other  courts  deem  it  immaterial 
whether  the  limitation  appears  in 
the  statute  in  the  form  of  a  proviso 
or  otherwise.  Boyd  v.  Clark,  8  Fed. 
849.  (3)  In  a  majority  of  the  stat- 
utes the  limitation  Is  not  In  the  form 
of  a  proviso,  but  this  has  not  pre- 
vented the  almost  unanimous  con- 
struction of  It  as  a  condition  of  the 
rlgrht  of  action.  See  statutory  pro- 
visions;  and   cases   Infra   note   77. 

77.  U.  S.— The  Harrlaburg,  119 
U.  S.  199,  7  SCt  140.  30  L.  ed. 
368;  American  R.  Co.  v.  Coronas,  230 
Fed.  645.  144  CCA  599.  LRA1916B 
1096  (under  Federal  Employers'  Lia- 
bility Act);  Western  Coal,  etc.,  Co.  v. 
Hise.  216  Fed.  338.  132  CCA  482  (un- 
der Arkansas  statute);  Partee  v.  St. 
Louis,  etc.,  R.  Co.,  204  Fed.  970, 
123  CX:A  292,  61  LRANS  721  (under 
Oklahoma  statute);  Kavanagh  v.  Fol- 
som,  181  Fed.  401  (under  New  York 
statute);  Swanson  v.  Atlantic,  etc., 
Co.,  156  Fed.  977  (under  Maryland 
.statute);  Williams  v.  Quebec  SS.  Co., 
126  Fed.  591  (under  New  York  stat- 
ute); International  Nav.  Co.  v.  Llnd- 
strom,  123  Fed.  476,  60  CCA  649  [cer- 
tiorari den  198  U.  S.  669,  24  SCt  862, 
48  I^  ed.  840]  (under  New  Jersey 
statute);  Stem  v.  La  Compagnle 
Generate  Transatlantique,  110  Fed. 
996  (under  New  Jersey  statute) ;  Bos- 
ton, etc.,  R.  Co.  V.  Hurd.  108  Fed. 
116,   47   CC^   616,   66   LRA   198    [cer- 


tiorari den  184  U.  S.  700,  22  SCt  939, 
46  L.  ed.  7651;  Theroux  v.  Northern 
Pac.  R.  Co.,  64  Fed.  84,  12  CCA  52; 
Boyd  V.  Clark,  8  Fed.  849  (under 
Michigan  and  Ontario  statutes). 

Ala. — Louisville,  etc.,  R.  (^.  v. 
Chamblee,  171  Ala.  188,  64  8  681, 
AnnCaal913A  977. 

Ark. — Anthony  v.  St.  Louis,  etc, 
R.  Co.,  108  Ark.  219,-  157  SW  394: 
Earnest  v.  St.  Louis,  etc..  R.  Co.,  87 
Ark.  66.  112  SW  141  (under  Missouri 
statute). 

Cal. — ^Benjamin  v.  Eldrldge.  60  CJal. 
612. 

0>nn, — ^Korb  v.  Bridgeport  Gas 
Light  Co.,  91  Conn.  396,  99  A  1048; 
D«  Martlno  v.  Sieman,  90  Copn.  527, 
97  A  766;  Radesl^  v.  Sargent,  77 
Conn.  110,  68  A  709. 

Ind. — Hanna  y,  Jeffersonville  R. 
Co.,  32  Ind.  113:  Elliott  v.  Brasil 
Block  Coal  Co.,  26  Ind.  A.  692,  68  NB 
786. 

Kan. — Harwood  v.  C!hlcago,  etc..  R. 
Cto.,  171  P  364;  Rodman  v.  Missouri 
Fac.  R.  Co.,  65  Kan.  645,  70  P  642. 
59  LRA  704;  Hamilton  v.  Hannibal, 
etc..  R.  Co.,  89  Kan.  68,  18  P  67  (un- 
der Missouri  statute). 

La. — Goodwin  v.  Bodeaw  Lumber 
Co.,  109  La.  1050,  34  S  74. 

Mich. — Bement  v.  Grand  Rapids, 
etc,  R.  Co.,  194  Mich.  64,  160  NW 
424,   LRA1917B   822. 

Minn. — Rugland  v.  Anderson,  .30 
Minn.   386.   IS   NW   676. 

Miss. — Gulf,  etc,  R  Co.  v.  Brad- 
ley, 110  Miss.  152,  69  S  660. 

Mo. — Chandler  v.  Chicago,  etc.,  R. 
C!o.,  251  Mo.  692,  158  SW  86;  Barker 
V.  Hannibal,  etc,  R.  Co.,  91  Ma  86, 
14  SW  280. 

N.  H. — ^PoB  V.  New  England  Tel., 
etc.,  Q>.,  72  N.  H.  164,  56  A  891. 

N.  J. — Bretthauer  v.  Jacobson,  79 
N.  J.  L.  223,  76  A  660;  Lapsley  v. 
New  Jersey  Public  Service  Co.,  76 
N.  J.  L.  266,  68  A  1113. 

N.  Y. — Johnson  v.  Phoenix  Bridge 
Co.,  197  N.  Y.  316,  90  NB  953  [dlst 
Sharrow  v.  Inland  Lines,  214  N.  Y. 
101,  108  NB  217,  LRA1916B  1192.  Ann 
C;asl916D  1286]  (under  Civil  Ck>de  of 
Lower  Canada);  Fallert  v.  Massachu- 
setts Bonding,  etc.,  Co.,  172  App.  Div. 
690,  158  NYS  658;  Pernlsl  v.  John 
Sctimals  Sons,  142  App.  Dlv.  63,  126 
NYS  880;  Colell  v.  Delaware,  etc,  R. 
Co.,  80  App.  Dlv.  342,  8  NYS  676; 
Cavanagh  v.  Ocean  Steam  Nav.  Co., 
18  NYS  649,  19  NYCivProc  391.  But 
all  these  cases  are  now  overruled  or 
disapproved  by  the  court  of  appeals. 
See  supra  note  76. 

N.  C. — ^TruU  V.  Seaboard  Air  Line 
R.  Co.,  151  N.  C.  545,  66  SE  586; 
Hall  V.  Southern  R.  Co.,  149  N.  C.  108, 
6Z  SE  899;  Gulledge  v.  Seaboard  Air 
Line  R.  Co.,  148  N.  C.  667,  62  SE 
732;  Hartneas  v.  Pharr,  133  N.  C. 
666.  46  SE  901,  98  AmSR  725;  Best 
v.  Klnston,  106  N.  C  205,  10  SE  997; 
Taylor  v.  Cranberry  Iron  Co.,  94  N.  C. 
525. 

Oh. — ^Wolf  V.  Lake  Erie,  etc.,  R. 
Co.,  55  Oh.  St.  517.  529,  45  NB  708, 
36  LRA  812;  Pittsburg,  etc.,  R.  Co. 
V.  Hlne.  25  Oh.  St.  629. 

S.  C. — Dennis  v.  Atlantic  Coast 
Line  R.  Co..  70  S.  C.  264,  49  SB  869, 
106  AmSR  746  (under  North  Carolina 
statute). 

Vt.— filll  V.  New  Haven,  37  Vt. 
501,  88  AmD  618. 

Va.— Dowell  v.  <3ox,  108  Va.  460, 
62   SE  272. 

W.  Va. — Hoover  v.  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.  268.  38  SE  224; 
Lambert  v.  Ensign  Mfg.  Co.,  42 
W.  Va.  813.  26  SE  481. 

Wis. — Oeorse  v.  CHilcago,  sto„  R. 
Co.,  61  Wis.  608,  8  NW  874. 


See  also  cases  infra  notes  80-88. 

"The  titpe  within  which  the  suit 
must  be  brought  operates  as  a  limi- 
tation of  the  liability  itself  as 
created,  and  not  of  the  remedy  alone. 
It  Is  a  condition  attached  to  the 
right  to  sue  at  all.  .  .  .  Time  haa 
been  made  of  the  essence  of  thee 
right,  and  the  right  is  lost  If  the  time 
Is  disregarded.  The  liability  and  the 
remedy  are  created  by  the  same  stat- 
utes, and  the  limitations  of  the  rem- 
edy are,  therefore,  to  be  treated  as 
UmlUtions  of  the  right."  The  Har- 
rlaburg, 119  U.  S.  199.  214,  7  SCt  140. 

30  L.  ed.  358. 

"A  statute  which  in  itself  createsi 
a  new  liability,  gives  an  action  to  en~ 
force  It  unknown  to  the  common  law,, 
and  Axes  the  time  within  which  that 
action  may  be  commenced,  Is  not  & 
statute  of  limitations.  It  Is  a  stat~ 
uts  of  creation,  and  the  commence- 
ment of  the  action  within  the  time. 
It  fixes  is  an  indispensable  condition 
of  the  liability  and  of  the  action 
which  It  permits.  Such  a  statute  la 
an  offer  of  an  action  on  condition, 
that  It  be  commenced  within  tha 
specified  time.  If  the  offer  is  not 
accepted  In  the  only  way  in  which  it 
can  be  accepted,  by  a  commencement 
of  the  action  within  the  specified 
time,  the  action  and  the  right  of  ac- 
tion no  longer  exist,  and  the  defend- 
ant Is  exempt  from  liability."  Partes 
V.  St.  Louis,  etc,  B.  Co.,  204  Fed. 
970.  972.  123  CCA  292,  51  LRANS 
721. 

[a]  SiBtltatioa  oa  parttoalav  par-^ 
4m.— (1)  Provisions  that  particular 
parties,  as  the  personal  representa- 
tive, husband,  wife,  or  parents,  shall 
sue  within  a  specified  period,  In  de.. 
fault  of  which  the  right  of  action 
shall  pass  to  other  designated  partlea 
(see  Infra  if  116,  118,  119)  are  wlthlu 
the  rule  of  the  text.  Chandler  v. 
Chicago,  etc.,  R.  Co..  251  Mo.  692.  168: 
SW  35;  Packard  v.  Hannibal,  etc.,  R. 
Co.,  181  Mo.  421,  80  SW  951,  10^ 
AmSR  607;  Barker  v.  Hannibal,  etCv 
R.  Co.,  91  Mo.  86,  14  SW  280.  (2) 
"The  real  purpose  of  this  provision 
was  simply  to  give  the  surviving 
wife  or  husband  preference  during 
the  first  year;  but  not  to  estop  her 
or  him  for  maintaining  an  action  at 
any  time  before  the  expiration  of  the 
second  year,  provided  there  be  no 
heirs,  or  provided  the  heirs,  If  any. 
have  not  instituted  judlclsil  proceed- 
ings," Hayes  v.  Williams,  17  Cola 
465.  469,  30  P  352.  (3)  "Where  the 
person  killed  left  minor  children,  if 
the  husband  or  wife  of  the  deceased 
fall  to  sue  within  six  months  after 
the  death,  the  right  of  action  of  the 
wife  or  husband  Is  barred.  If  there 
be  no  minor  children,  the  suit  may 
be  brought  by  the  husband  or  wife 
within  one  year."      Coover  v.  Moore, 

31  Mo.  574  [quot  HouRton,  etc.,  R. 
Co.  V.  Bradley,  46  Tex.  171,  178].  (4) 
Having  aifpr'oprlated  the  cause  of 
action  by  suit  within  the  time  lim- 
ited, a  new  action  may  be  maintained 
after  a  dismissal  or  nonsuit  after  the 
time  limited,  but  within  the  time 
within  which  actions  for  death  may 
be  brought.  Cnark  v.  Kansas  City^ 
etc,  R.  Co.,  219  Mo.  524,  118  8W 
40;  McQuade  v.  St.  Louis,  etc,  R. 
Ck>.,  200  Mo  150,  98  SW  552;  Pack- 
ard v.  Hannibal,  etc.,  R.  Co.,  supra; 
Shepard  v.  St.  Louis,  etc..  R.  Co.,  3 
Mo,  A.  660.  (6)  The  Texas  statute 
making  it  the  duty  of  the  personal 
representative  to  sue  If  the  bene- 
ficiaries do  not  do  so  within  three 
months  does  not  bar  a  suit  by  the 
beneficiaries  after  three  months  and 
witfhin  (tea  y«Br  aft«r  death  Of  de 
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the  specified  time  can  be  maintained/*  and  except 
as  provided  by  the  statate,"  no  exception  can  be 
permitted  to  excuse  delay.^"  The  court  cannot  add 
a  saving  clause  or  create  an  exception  where  the 
statute  contains  none.^^  Matters  which  will  toll  the 
general  statute  of  limitations,''  such  as  infancy,'* 
absence  from  the  state,"*  failure  or  delay  in  the 
appointment  of  a  personal  representative,"'  and  the 
like,*'  will  not  support  an  action  brought  after  the 
special  period'  of  limitations  has  expired.  But  the 
rule  is  otherwise  where,  by  express  provision  or  con- 


struction, such  exceptions  to  the  operation  of  the 
general  statute  are  made  also  applicable  to  the  spe- 
cial limitation  contained  in  the  death  statute,*'  or 
where  the  provision  is  strictly  a  limitation  and  not  a 
condition.**  Even  a  posthumous  child  is  barred  by 
failure  to  sue  within  the  time  limited,*"  provided  of 
course  the  period  of  limitations  has  begun  to  Tiin."*> 
Regardless  of  the  nature  of  the  special  limitation,  it 
bars  an  action  not  brought  within  the  prescribed 
time,  and  not  within  any  recognized  exception  or 
extension.** 


cedent.  Houston,  etc.,  R.  Co.  v.  Brad- 
ley, supra  [foil  March  v.  Walker,  48 
Tex.  172]. 

78.  See  cases  supra  note  77  and 
infra  notes  80-86. 

79.  See  Infra  notes  87,  88. 

80b  Wilson  y.  Jackson  Hill  Coal, 
etc.,  Co.,  48  Ind.  A.  160,  95  NE  689; 
Gulf,  etc..  R.  Co.  T.  Bradley,  110  Mlsa. 
152,  69  S  666. 

"As  there  is  no  saving:  clause  as 
to  the  time  of  bringing  the  action, 
no  explanation  as  to  why  It  was  not 
brought  win  avail."  Taylor  v. 
Cranberry  Iron,  etc.,  Co.,  94  N.  C. 
625. 

[a]  BMuraa  for  na«w — (1)  "Mo  ex- 
cuse pleaded  for  delay  in  the  com- 
mencement of  the  action  for  more 
than  two  years  will  avail,  for  the  rea- 
son that  no  such  excuse  can  in  law  be 
held  BUfflclent."  Rodman  v.  Iflsaouri 
Pac.  R.  Co.,  65  Kan.  615,  654,  70  P 
642.  59  LRA  704.  (2)  "The  bring- 
ing of  the  suit  within  two  years  from 
the  death  of  the  person  whose  death 
has  been  caused  by  wrongful  act  is 
made  an  essential  element  of  the 
right  to  sue,  and  it  must  be  accepted 
In  all  respects  as  the  statute  gives  it. 
And  it  is  made  absolute,  without 
saving  or  qualification  of  any  kind 
whatever.  There  Is  no  openlnu  for 
explanation  or  excuse.  Therefore, 
strictly  speaking,  it  is  not  a  statute 
of  limitation."  Lambert  v.  Bnsign 
Mfg.  Co.,  42  W.  Va.  818,  817,  26  BE 
481. 

81.  Hanna  v.  JefCersonvlUe  R  Co., 
32  Ind.  113;  Carden  v.  Louisville, 
etc.,  R.  Co.,  101  Ky.  113,  89  SW  1027, 
19  Kyli'132;  Rugland  v.  Anderson,  30 
Minn.  386,  15  NW  676;  Oulf,  etc..  R. 
Co.  V.  Bradley,  110  Miss.  152,  69  S 
666;  Foster  v.  Yazoo,  etc.,  R.  Co.,  72 
Mlsa.  886,  18  S  380. 

88.  See  Limitations  of  Actions  [25 
Cyc  1211  et  seq]. 

83.  Ark. — Anthony  v.  St.  Louis, 
etc.,  R.  Co.,  108  Ark.  219,  157  SW 
394,  395rcit  Cyc]. 

Ind. — Elliott  v.  Brazil  Block  Coal 
Co.,   25  Ind.  A.   592,  58  NE  736. 

Iowa. — Murphy  v.  Chicago,  etc.,  R. 
Co.,   80   Iowa  26,  46  N^VV  392. 

Ky. — ^Van  Vactor  v.  LoulBViUe,  etc., 
R.  Co;,  66  SW  4,  23  KyL  1743;  Louis- 
ville, etc.,  R.  Co.  v.  Sanders,  86  Ky. 
269,  6  SW  563.   9  KyL  690. 

La. — Goodwin  v.  Bodcaw  Lumber 
Co.,  109  La.  1050.  34  S  74. 

Miss. — Foster  v.  Yazoo,  etc.,  R.  Co., 
72  Mlsa.   886,  18  S   380. 

Mo. — Rutter  v.  Missouri  Pao.  R. 
Co..   81   Mo.   169. 

Pa. — Lannlng  v.  Penn  Electric 
Light  Co.,  31  WklyNC  251. 

[a]  Ilifaiioy  of  benafldary  will  not 
toll  the  statute  where  action  must  be 
brought  by  personal  representative. 
Van  vactor  v.  Louisville,  etc.,  R.  Co., 
112  Ky.  445,  66  SW  4,  23  KyL  1743; 
Bledsoe  v.  Stokes,  1  Baxt.  (Tenn.) 
312. 

84k  Stem  V.  La  Compagnle  Oen- 
erale  Transatlantique,  110  Fed.  996 
(under  New  Jersey  statute) ;  Lond- 
rlggan  v.  New  York,  etc.,  R.  Co.,  49 
N.  Y.  Super.  526,  6  NYClvProc  76,  12 
AbbNCas   273. 

[a]  Brnwon  for  ml*.— "As  the  pro- 
viso in  question,  therefore,  Is  not 
a  part  of  the  statute  of  limitations, 
but  a  condition  of  the  right  of  ac- 
tion Itself,  the  extensions  of  the  stat- 


ute of  limitation  as  regards  the  rem- 
edy during  absence  or  nonresidence, 
cannot  be  applied."  Stern  v.  La  Com- 
pagnle Qenerale  Transatlantique,  110 
Fed.    996,    1000. 

SB.     See  infra  9   84. 

8S,  Kavanagh  v.  Folsom,  181  Fed. 
401  (under  New  York  statute) ;  Fos- 
ter V.  Yazoo,  etc.,  R.  Co.,  72  Miss.  886, 
18  S  380;  Hill  v.  New  Haven,  37  Vt. 
601,  611,  88  AmD  613  (holding  that 
the  statute  is  "an  absolute  bar  not 
removable  by  any  of  the  ordinary 
exceptions  or  answers  to  the  stat- 
ute of  limitations"). 

87.  Carden  v.  Louisville,  etc.,  R. 
Co.,  101  Ky.  113,  39  SW  1027,  19  KyL 

132;  Louisville,  etc.,  R.  Co.  v.  San- 
ders, 86  Ky.  259,  5  SW  563,  9  KyL  690 
[dist  Foster  v.  Yazoo,  etc.,  R.  Co., 
72  Miss.  886.  890.  18  S  380];  Nelson 
V.  Galveston,  etc.,  R.  Co.,  78'  Tex. 
621,  14  SW  1021,  22  AmSR  81,  11 
LRA   391. 

[a]  la  Zeatooky  Gen.  St.  c  67  { 
3  provides  that  "If  the  life  of  any 
person  or  persons  is  lost  or  destroyed 
by  the  willful  neglect  of  .another 
person  .  .  .  then  the  widow,  heir  or 
personal  representative  of  the  de- 
ceased shall  have  the  right  to  sue 
.-  .  .  and  recover  punitive  damages 
for  the  loss,"  etc.  Chapter  71  art  8 
S  3  provides  that  an  action  for  an 
Inquiry  to  the  person  "shall  be  com- 
menced within  one  year  next  after 
the  cause  of  action  accrued"  and 
chapter  71  art  4  {  2  provides  that 
"if  a  person  entitled  to  bring  any 
of  the  actions  mentioned  .  .  .  was,  at 
the  time  the  cause  of  action  accrued 
an  Infant,  married  woman,  or  of  un- 
sound mind,  the  action  may  be 
brought  within  the  like  number  of 
years  after  the  removal  of  such  dis- 
ability." It  was  held  that  there  is 
but  one  cause  of  action  and  can  be 
but  one  recovery  for  damages  for 
death  resulting  from  personal  Injury 
and  that  such  action  must  be  brought 
within  one  year  from  the  time  the 
cause  of  action  accrues,  and  that  the 
statutory  provision  on  behalf  of  In- 
fanta, etc.,  is  operative  only  where 
there  Is  no  person  In  esse  as  a  widow 
or  administrator  who  has  a  right  to 
sue.  Louisville,  etc.,  R.  Co.  v.  San- 
ders, 86  Ky.  259,  5  SW  663.  9  KyL 
690  [dist  Nelson  v.  Galveston,  etc.,  R 
Co.,  78  Tex.  621,  14  SW  1021,  22 
AmSR  81,  11  LRA  391]. 

88.  Wall  V.  Chesapeake,  etc.,  R. 
Co.,  200  111.  66.  65  NE  632;  Wall  V. 
Chesapeake,  etc.,  R.  Co.,  189  III.  A. 
234;  Sharrow  v.  Inland  Lines,  Ltd., 
214  N.  Y.  101,  108  NE  217,  LRA1915E 
1192,  AnnCasl916D  1236;  Bofte  v.  Con- 
solidated Tel.,  etc..  Co.  171  App.  Dlv. 
392.  157  NYS  318;  Conway  v.  New 
York,  139  App.  Dlv.  446,  124  NYS 
680  [air  208  N.  T.  667  mem,  101  NB 
1099  mem];  Whaley  v.  Catlett,  108 
Tenn.  347,  63  SW  131;  Bledsoe  v. 
Stokes,  1  Baxt.  (Tenn.)  312. 

[a]  Xa  Wow  Tork  (1)  the  general 
provisions  of  the  code  dealing  with 
limitation  of  actions  apply  to  actions 
for  wrongful  death  under  Code  {  1902. 
Boffe  V.  Consolidated.  Tel.,  etc.,  Co., 
171  App.  Dlv.  392.  157  NYS  318  [foil 
Sharrow  v.  Inland  Lines,  Ltd.,  214 
N.  T.  101,  108  NE  217,  LRA1916E 
1192,  AnnCasl916D  1236];  HofCman  v. 
Delaware,  etc.,  Co.,  163  App.  Dlv.  60, 
148    NYS    509    [aft   86   Misc.    636,   147 


NYS  475],  (2)  The  tendency  has  been 
to  extend  to  all  claims  the  beneflt  of 
the  exceptions  given  by  the  Code  of 
Civil  Procedure  to  the  bar  of  the  stat- 
ute of  limitations,  except  where  tbere 
is  an  express  statute  or  contract  to 
the  contrary.  Sharrow  v.  laland 
Lines,  Ltd.,  214  N.  Y.  101,  108  NB  217, 
LRA1915E  1192,  AnnCasl916D  1236 
[foil  Connolly  v.  Hyams,  176  N.  Y. 
403.    68    NE   662]. 

88.  Gulf,  etc.,  R  Co.  ▼.  Bradley, 
110  Miss.  152,  69  S  666. 

Foatlmmou  childiaa  aa  l>— eBcrla- 
rUs  see  supra  {{  62.  63. 

SO.  Nelson  v.  Galveston,  eta,  R. 
Co.,  78  Tex.  621,  14  SW  1021.  22 
AmSR  81,  11  LRA  391. 

WlMa  ztetat*  baglaa  to  ma  Bee  in- 
fra  §   84.  ■ 

81.  U.  S. — ^The  Harrlsburg,  119 
U.  S.  199,  7  set  140,  30  L.  ed.  3S8; 
Swanson  v.  Atlantic,  etc.,  Co.,  15C 
Fed.  977;  Williams  v.  Quebec  SS.  Co., 
126  Fed.  691;  International  Nay.  Co. 
V.  Lindstrom,  -128  Fed.  476  [rev  117 
Fed.    170J. 

Ala. — LouisviUe,  etc.,  R.  Co.  v. 
Chamblee,  171  Ala.  188,  64  S  681,  A.nn 
Casl913A  977;  WillUras  v.  Alabama 
Great  Southern  R.  <^.,  158  Ala.  396, 
48  S  486,  17  AnnCas  516:  Louisville, 
etc.,  R.  Co.  V.  Robinson.  -  141  Ala. 
325,  37  8  431;  O'Klef  v.  Mempbis. 
etc,  R.  Co.,  99  Ala.  624,  12  S  454. 

Ark. — ^Anthony  v.  St.  Louis,  etc, 
R  Co.,  108  Ark.  219,  167  SW  S94; 
E^amest  v.  St.  Louis,  etc,  R.  Co.,  87 
Ark.   65,   112   SW  141. 

Conn. — De  Martino  v.  Siemaa.  90 
Conn.  527,  97  A  765. 

Fla. — Flanders  v.  Oeorgta  South- 
ern, etc.,  R.  Co.,  68  Fla.  479,  67  S 
68;  Klrton  v.  Atlantic  Coast  R.  Ca,  57 
Fla.  79.  49  S  1024. 

Iowa. — In  re  Bagnola,  178  Iowa  767, 
160  NW  228;  Sherman  v.  Western 
Stage  Co.,  22  Iowa  556. 

Kan. — ^Harwood  v.  Chicago,  etc.,  R. 
Co.,  171  P  364. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Kelly,  48  SW  993,  20  KyL  1288;  Flem- 
ing V.  Ernst.  2  Bush  128. 

Mass. — Clare  v.  New  York,  etc  R. 
Co..    172  Mass.   211.   61  NE  lOSS. 

Mich. — Bement  v.  Grand  Rapids, 
etc,  R.  Co..  194  Mich.  64,  160  NW 
424.  LRA1917E  322. 

Minn. — Maylone  v.  St.  Paul.  40 
Minn.   406.   42  NW  88. 

Miss. — Gulf,  etc.,  R.  Co.  v.  Bradley, 
110  Miss.  152.  69  S  666-  Pickens  v.  Il- 
linois Cent.  R.  Co.,  92  Miss.  210,  45  S 
868. 

Mo.— 'Barker  v.  Hannibal,  etc,  R. 
Co.,  91  Mo.  86,  14  SW  280;  Cioover  v. 
Moore,  31  Mo.  574;  Jones  v.  Marble 
Head  Lime  Co.,  152  Mo.  A.  79,  132 
SW  287;  Case  v,  Cordell  Zinc,  etc 
Co.,   103   Mo.  A.  477,   78    SW   62. 

N.  H. — Poir  v.  New  England  Tel., 
etc.,  Co.,  72  N.  H.  164,  56  A   891. 

N.  J. — County  v.  Pacific  Omst  Bo- 
rax Co.,  68  N.  J.  L.  273,  63  A  386. 

N.  Y. — Sharrow  v.  Inland  Lines. 
Ltd.,  214  N.  Y.  101,  108  NE  217,  LRA 
1915E  1192,  AnnCa8l916D  1236: 
Barnes  v.  Brooklyn,  22  App.  Dlv.  620. 
48  NYS  36;  Londriggan  v.  New  York, 
etc..  R.  Co..  49  N.  Y.  Super.  626,  6 
NYClvProc   76,   12   AbbNCas    273. 

N.  C. — Gulledge  v.  Seaboard  Air 
Line  R.  Co.,  147  N.  C.  234.  60  SE  1134, 
125  AmSR  644.  148  N.  C.  567.  569.  62 
SE    732;    Taylor    v.    Oanberry    Iron, 


For  laM*  oaM*,  tttwlajgrninam  and  tlhxmgtm  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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Amendment  of  pleadings.  Where  the  original 
eomplaint  in  an  action  for  death  is  informally  drawn, 
bat  states  a  cause  of  aotion,  although  in  an  artijBcial 
vf&y,  the  substitution  of  a  new  complaint  by  way  of 
amendment  relates  back  to  the  date  of  filing  the 
original  complaint,*'  although  the  amendment  is  not 
made  until  after  the  statutory  period  for  bringing 
suit  has  elapsed.*'  But  if  a  new  and  different  cause 
of  action  is  stated  in  an  amended  eomplaint,  the 
action  is  treated  as  commenced  at  the  time  when  the 
amendment  is  incorporated  in  the  pleadings,  and  the 
st&tate  will  bar  the  new  cause  of  action  to  the  same 


etc..    Co.,   94  N.  C.  525. 

Oh. — PlttsbHrer,  etc.,  R.  Co.  v.  Hlne, 
25  Ob.  St.  829;  Alston  v.  Cleveland, 
etc..  R.  Co.,  2  Oh.  Cir.  Ct.  45,  1  Oh. 
Clr.    Dec.  353. 

Psu— Martin  v.  Pittsburg  R.  Co.,  227 
Pa.  18,  75  A  837.  2S  L.RANS  1221,  19 
.\nnCas  818;  Jacobs  v.  Pennsylvania 
R-    Co..  8  Pa.  Co.  60. 

Philippine. — Rosarlo  v.  Manila  R. 
Co..    22   Philippine  140. 

Tenn. — Flatley  v.  Memphis,  etc.,  R. 
Co..  9  Heial(.  230;  Bledsoe  v.  Stokes, 
1   Baxt.  312. 

Va. — Dowdell  V.  Cox,  108  Va,  460, 
62  SB  272;  BlrmlnKham  v.  Cnesa- 
peake,  etc.,  R.  Co.,  98  Va.  548,  37  SE 
17. 

"W.  Va. — Lambert  v.  Ehislgrn  Mfg. 
Co..   42  W.  Va.  813,  26  SB  431. 

"Wis. — Staeffler  v.  Menasha  Wooden- 
ware  Co.,  Ill  Wis.  483.  87  NW  480: 
Oeorge  v.  Chicago,  etc.,  R.  Co.,  61 
W^iB.    603,   8    NW    374. 

Can. — Canadian  Pac.  R.  Co.  v. 
Robinson,  19  Can.  S.  C  292 
[rev  on  grounds  [1892]  A.  C. 
4811. 

Alta. — McKerral  v.  Edmonton,  6 
Alta.  L..  219. 

Ont. — Conger  v.  Grand  Trunk  R. 
Co..  13  Ont.  160. 

See  also  cases  supra  note  77. 
[a]  Action  on  oontzaotor's  bond^— 
An  action  against  an  Insurance  com- 
pany to  recover  on  its  bond  under 
seal  for  death  caused  by  explosion  Is 
not  merely  an  action  on  a  sealed  in- 
strument, suable  within  twenty  years, 
under  Code  Civ.  Proc.  }  381,  but  is 
based  on  the  wrongful  death  statute 
(Code  Civ.  Proc.  9  1902),  and  is  to 
be  commenced  within  two  years  from 
the  death.  Fallert  v.  Massachusetts 
Bonding,  etc..  Co.,  172  App.  Div.  690, 
158  NTS  658. 

'WliMW  Btatnt*  bsglns  to  mn  see 
infra  }  84. 

93.  Williams  v.  William  B. 
Scaife,  etc.,  Co.,  227  Fed.  922;  De 
Valle  Da  Costa  v.  Southern  Pac.  Co., 
176  Fed.  843,  100  CCA  313  [certiorari 
den  217  U.  S.  806,  30  SCt  698,  54  L. 
ed.  900]:  Nashville,  etc.,  R.  Co.,  v. 
Foster,  10  liea  (Tenn.)  361;  Flatley 
V.  Memphis,  etc.,  R.  Co.,  9  Heisk. 
(Tenn.)    230. 

93.  D.  C. — ^Neubeck  v.  Lynch,  37 
App.   576,   37  LRANS  813. 

in. — Swift    V.    Foster,    163    111.    60, 

44  NE  837   l&tt  56  III.  A.  280]. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139.   179  SW  16. 

Mo. — (2ytron  v.  St  Louis  Transit 
Co..  205  Mo.  692,  104  SW  109  [lira 
Clark  V.  Kansas  City,  etc.,  R.  Co.,  219 
Mo.  624,  540.  118  SW  40];  Senn  v. 
Southern  R.  Co.,  124  Mo.  621,  28  SW 
66;   Buel   v.    St.   Louis   Transfer  Co., 

45  Mo.  562,  564. 

Pa. — ^Huntingdon,  etc.,  R.  Co.  v. 
Decker,  84  Pa.   419. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Foster,  10  Lea  351. 

Tex. — ^Ft.  Worth  v.  Jones,  (Civ. 
A.)  183  SW  1184. 

amsirilnisiits  gtawnllT  see  infra  If 
167,  158.  "         — * 

•4.  U.  8.— Williams  v.  William  B. 
Scaife,  etc.,  Co.,  227  Fed.  922;  De 
Valle  Da  Costa  v.  Southern  Pac.  C^o., 
176  Fed.  843,  100  CCA  313  fcertiorarl 
den  217  U.  S.  606,  10  SCt  696.  54  L. 
•d.  900];  Hall  v.  Louisville,  etc.,  R. 
Cte,  167  Fed;  464;  Boston,  etc.,  R.  Co. 
V.  Hnrd,  108  Ped.  11«,  47  CCA  616, 


56  LRA  193  [certiorari  den  184  U.  S. 
700.  22  SCt  939,  46  L.  ed.  765]. 

III. — Bradley  v.  Chlcago-Virden 
Coal  Co..  231  111.  622.  83  NB  424. 

La. — Goodwin  v.  Bodcaw  Lumber 
Co.,  109  La.  1050,  34  S  74. 

N.  J. — Pltzhenry  v.  Consolidated 
Tract;  Co.,  63  N.  J.  L.  142,  42  A  416. 

N,  C— Hall  v.  Southern  R.  Co.,  149 
N.  C.  108.  82  SB  899. 

Pa. — Martin  v.  Pittsburg  R.  Co., 
227  Pa.  18,  75  A  837,  26  LRANS  1221, 
19  AnnCas  818. 

Tenn. — ^Flatley  v.-  Memphis,  etc.,  R. 
Co.,    9    Heisk.    230.  , 

Tex. — Paschal  v.  Owen,  77  Tex.  583, 
14  SW  203. 

And  see  cases  supra  note  93.  See 
also  infra   {{   157,   168. 

[a]  Thus  (1)  under  a  statute  giv- 
ing a  right  of  action  for  negligent 
death,  to  be  brought  within  •&  year 
thereafter  by  decedent's  personal 
representative,  where  a  foreign  ad- 
ministrator who  had  commenced  an 
action  for  negligent  death  thereafter 
qualified  as  a  domestic  administra- 
tor and  became  a  party  to  the  action 
by  amendment,  but  not  until  after  a 
year  from  decedent's  death,  the  ao- 
tion by  him  as  domestic  administra- 
tor was  barred.  Hall  v.  Southern  R. 
Co.,  149  N.  C.  108,  62  SB  899.  (2) 
Where  an  action  has  been  improperly 
commenced  by  a  father,  as  such,  to 
recover  for  the  wrongful  death  of  his 
soh,  and  a  demurrer  has  been  filed, 
an  amendn^ent  substituting  the  per- 
sonal representative  of  the  deceased 
as  plaintiff  will  not  be  allowed  where 
the  statutory  period  in  which  the 
new  action  by  the  representative 
could  be  brought  has  expired.  Fitz- 
henry  v.  Consolidated  Tract.  C3o.,  63 
N.  J.  L.  142,  42  A   416. 

ABMndment  stating  nsir  cans*  of 
aotion   see    infra    99    157,    158. 

Amandmsnt  of  pleadings  gsnenlljr 
see  Limitations  of  Actions  [25  Cyc 
1305]. 

Amsndinsnt  as  to  pattiss  gsnsondlT 
see  Limitations  of  Actions  [26  C^c 
1301].     See  also  infra   9   168. 

95.  Benjamin  v.  Eldridge.  50  C!al. 
612;  Gulf,  etc.,  R.  Co.  v.  Bradley,  110 
Miss.  152,  69  S  666;  Bretthauer  v. 
Jacobson,  79  N.  J.  L.  228,  75  A  860 
(statute  extending  the  time  from 
twelve  to  twenty-four  months  enact- 
ed within  twelve  months  of  death); 
Pittsburg,  etc,  R  Co.  v.  Hlne,  26  Oh. 
St    829 

[a]  In  Mlssisalvpl  Const.  (1890) 
9  97.  provides  that  the  legislature 
shall  have  no  power  to  revive  any 
remedy  which  may  have  beconte 
barred  by  lapse  of  time  or  by  any 
statute  of  limitation.  Laws  (1898) 
c  66  required  actions  for  wrongful 
death  to  be  commenced  within  one 
year  after  the  death.  This  statute 
was  amended  by  L.  (1908)  c  167,  by 
eliminating  such  limitation.  It  was 
held  that,  even  disregarding  the  con- 
stitutional provision,  the  act  of  1908 
did  not  authorise  the  bringing  in 
1913  of  an  action  for  a  death  occur- 
ring' in  1902,  as  the  limitation  con- 
tained In  the  law  of  1898  was  not 
merely  a  limitation  of  the  remedy, 
but  of  the  liability  Itself.  Gulf,  etc., 
R.  Co.  v.  Bradley,  110  Miss.  162.  69 
S  666. 

96.  Gruber  v.  La  Salle  County  Car- 
bon Coal  Cte.,  160  III.  A.  427;  Com.  v. 
Boston,  etc.,  R.  Co.,  11  Cush.  (Mass.) 


extent  as  if  the  amendment  were  a  new  and  inde- 
pendent suit.'* 

An  amendment  of  the  statute  changing  the  period 
of  limitation  does  not  affect  existing  causes  of  ac- 
tion,*' except  where  the  restriction  is  a  pure  statute 
of  limitation  going  only  to  the  remedy,  in  which  case 
existing  rights  of  action  may  be  affected.** 

[i  84]  3.  Banning  of  Statute.  Under  most 
statutes,  by  either  express  provision  or  judicial  con- 
struction, the  time  within  which  the  action  must  be 
brought  runs  from  the  time  of  decedent's  death  and 
not  I  from  the  time  of  the  injury  to  him.*'    This  is 

512  (statute  held  not  retroactive); 
O'Donnell  v.  Healy,  134  III.  A.  187; 
Bretthauer  v.  Jacobson,  79  N.  J.  L. 
223,    75    A    560.      See    Limltettons   of 


Actions   [25  Cyc  "991  et  sen]. 

[a]  An  amsndnwat  antnorixJnf  » 
naw  action  aftsr  nonsnlt  in  a  prior 
action  has  been  held  applicable  to 
pending  actions.  Clark  v.  Kansas 
City,  etc.,  R.  Co.,  219  Mo.  524.  118 
SW  40  (where  the  decision  is  placed 
on  the  ground  that  the  statute  went 
only  to  the  remedy  and  procedure,  as 
an  ordinary  statute  of  limitations,  as 
to  which  see  cases  supra  note  77). 

[b]  In  Illinois  (1)  an  act  shorten- 
ing the  period  was  held  applicable 
to  existing  causes  of  action.  Staun- 
ton Coal  Co.  v.  Fischer,  119  111.  A.  284; 
Dare  v.  Wabash,  etc..  R.  Co.,  119  111. 
A.  256.  (2)  But  in  later  decisions  It 
was  held  otherwise.  Gruber  v.  La 
Salle  County  Carbon  Coal  Co.,  160 
111.  A.  427;  O'Donnell  v.  Healy,  134 
111.  A.  187. 

97.  ( U.  S. — ^Bixler  v.  Pennsylvania 
R.  Co.,  201  Fed.  663;  Williams  v. 
Quebec  SS.  Co.,  128  Fed.  591;  Stern 
v.  La  Compagnie  Generate  Transat- 
lantique,  110  Fed.  996;  Nestelle  v. 
Northern  Pftc  R.  Co.,  66  Ped.  261. 

Cal. — Marks  v.  Retssinger,  (A.)  169 
P  243. 

Oa. — ^Atlantic,  etc.,  R.  Co.  v.  Mc- 
Dllda,  125  Ga.  468,  64  SE  140,  114 
AmSR  240;  Glover  v.  Savannah,  etc.. 
R.  Co.,  107  Ga.  34,  32  SE  S76;  West- 
ern, etc.,  R.  Co.  V.  Bass.  104  Ga.  390, 
30  SE  874;  Chapman  y.  Central  of 
Georgia  R.  Co.,  20  Ga.  A.  251,  92 
SE  1026. 

111. — Donnelly  v.  Chicago  City  R. 
Co.,  163  111.  A.  7;  Devlne  v.  Metropoli- 
tan West  Side  El.  R.  Co.,  162  111.  A; 
629;  Gruber  v.  La  Salle  County  Car- 
bon Coal  Co.,  160  III.  A.  427  (Mining 
Act);  O'Donnell  v.  Healy,  134  111.  A. 
187. 

Ind. — ^Wilson  v.  Jackson  Hill  Coal, 
etc.,  Co.,  48  Ind.  A.  160.  95  NB  689 
(under  Mining  Act) ;  Hanna  v.  Jeffler- 
sonville  R.  Co.,  32  Ind.  113;  German- 
American  Trust  Co.  V.  Lafayette  Box 
Board,  etc.,  Co..  62  Ind.  A.  211,  98  NB 
874;  Wilson  v.  Jackson  Hill  Coal, 
etc.  Co.,  48  Ind.  A.  150.  95  NE  689. 

Kan. — Rodman  v.  Missouri  Pac.  R. 
Co.,  66  Kan.  846.  70  P  642,  69  LRA 
704. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Slm- 
rall.  127  Ky.  55.  104  SW  1011.  31 
KyL  1269;  Garden  v.  Louis-slUe,  etc. 
R.  Co..  101  Ky.  113.  39  SW  1027,  19 
KyL  132:  Van  Vactor  v.  Louisville, 
etc.,  R.  Co.,  66  SW  4.  23  KyL  1743; 
Chesapeake,  etc.,  R.  Co.  v.  Kelley,  48 
SW  993,  20  KyL  1238. 

La. — Goodwin  v.  Bodcaw  Lumber 
Co..  109  La.  1050.  34  S  74. 

Minn. — St.  Paul  Trust  Co.  v.  Sar- 
gent, 44  Minn.  449,  47  NW  61;  Rug- 
land  V.  Anderson,  30  Minn.  386.  16 
NW  676. 

Miss. — Gulf.  etc..  R.  <3o.  v.  Brad- 
ley. 110  Miss.  152,  69  S  866. 

Mo. — Kennedy  t.  Bucrler,  36  Mo. 
128. 

N.  H. — State  v.  Nashua,  etc,  R. 
Co..  58  N.  H.  182. 

N.  J. — ^Altzhelmer  v.  New  Jersey 
Cent.  R.  Co.,  75  N.  J.  L.  424,  67  A 
1061. 

N.  T. — C!rapo  v.  Syracuse,  183  N.  T. 
396,  76  NB  465  [rev  98  App.  Dlv.  376, 
90  NTS  553];  Bonnell  v.  Jewett,  24 
Hun   524;  Dalley  t.  New  York,  etc.. 
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the  oonstmetion  of  statutes  providing  merely  that 
the  action  shall  be  brought  within  a  specified  time,*^ 
or  within  a  specified  time  after  the  cause  of  action 
accrues,**  except  in  the  case  of  survival  actions,^  and 
except,  in  some  jurisdictions,  cases  where  the  action 
must  be  brought  by  the  personal  representative.' 
But  under  some  statutes  the  time  is  made  to  run 
from  the  act  or  omission  which  caused  the  death,' 
and  this  is  the  rule  where  the  statute  does  not  create 
a  new  cause  of  action,  but  merely  preserves  to  the 
personal  representative  the  right  of  action  which  the 
deceased  would  have  had  to  recover  for  the  wrongful 
injury  bad  he  survived.'*  Where  the  time  is  specifi- 
cally made  to  run  from  the  date  of  death  or  of  the 
act  or  omission  causing  death,  it  is  not  extended  by 
delay  in  the  appointment  of  a  personal  representa- 
tive, although  the  action  must  be  brought  by  the  per- 
sonal representative.*^  But  where  the  time  is  made 
to  run  from  the  accrual  of  the  cause  of  action,  and 
the  right  of  action  is  given  only  to  the  personal  rep- 
resentative, no  cause  of  action  accrues  until  there  is 
some  one  authorized  to  maintain  it,,  and  therefore 


the  time  within  which  to  sue  does  not  begin  to  run 
until  a  personal  representative  has  been  appointed,* 
and  this  is  the  rule  under  the  Federal  Employers' 
Liability  Act.'  But  even  in  sneh  eases  the  action 
has  been  held  to  accrue  at  the  time  of  the  death." 
Under  survival  statutes,  the  cause  of  action  accrues 
in  decedent's  lifetime,  and  the  running  of  the  stat- 
ute is  not  suspended  by  his  death  until  the  appoint- 
ment of  a  personal  representative,*  nor  by  the  dis- 
ability of  toe  beneficiaries."* 

MiuepreBentation  and  concaalmeiit  of  the  cause 
of  action  may  prevent  the  statute  of  limitations 
from  running.'^ 

[$  85]  4.  New  Action  »fter  Dismisial  or  Non- 
suit. Provisions  in  general  statutes  of  limitations 
that  where  an  action  has  been  brought  in  time  but 
has  failed  otherwise  than  by  an  adverse  judgment  on 
the  merits  a  new  action  may  be  brought  within  a 
specified  time  thereafter,  notwithstanding  the  ex- 
piration of  the  original  period  of  limitations,^*  have 
been  held,  in  some  jurisdictions,  not  to  anthorise  an 
action  for  death  after  expiration  of  the  specified 


R.  Ca,  2S  MlBC  5S9,  67  NTS  485  (un- 
der Pennsylvania  statute). 

N.  C. — Causey  v.  Seaboard  Air  Line 
R.  Co.,  166  N.  C.  5.  81  SE  917.  LRA 
1»16E:  1185,  AnnCasl916C  707;  Oul- 
ledse  v.  Seaboard  Air  Line  R.  Co., 
147  N.  C.  23i,  60  SE  1134,  125  AmSR 
644;  Bolick  v.  Southern  R.  Co.,  138 
N.  C.  370,  60  SB  689;  Best  V.  Kln- 
Bton.   106  N.  C.  205,   10  SB  997. 

Oh. — Pittsburg,  etc.,  R.  Co.  v. 
Hlne,  25  Oh.  St.  629. 

Okl. — Lindsay  v.  Chicago  R.  Co., 
166  P  1173.  1174. 

Tex.— State  v.  Ft.  Worth,  (Civ.  A.) 
193  S\7  1143 

Vt. — Hill  V.  New  Haven,  37  Vt.  601. 
88  AmD  613. 

Wash. — Robinson  v.  Baltimore,  eta, 
Min.,  etc.,  Co..  26  Wash.  484,  67  P 
274. 

W.  Va. — ^Hoover  v.  Chesapeake,  etc., 
R.  Co.,  46  W.  Va.  268.  33  SB  224. 

Wis. — OeorKe  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  603,  8  NW  374. 

9&  Louisville,  etc.,  R.  Co.  v. 
Clarke,  152  U.  S.  230,  14  SCt  679.  34 
Lk  ed.  1023  (under  Indiana  statute); 
Hanna  v.  JeffersonviUe  R.  Co.,  82  Ind. 
118. 

[a]  BsaaoB  for  mla^— "The  stat- 
ute, in  express  words,  gives  the  per- 
sonal representative  two  years  within 
which  to  sue.  He  cannot  sue  until 
the  cause  of  action  accrues,  and  the 
cause  of  action  given  by  the  statute 
for  the  exclusive  benefit  of  the  widow 
and  children  or  next  of  kin  cannot  ac- 
crue until  the  person  Injured  dies. 
Until  the  death  of  the  person  in- 
jured, the  'new  grievance"  upon  which 
the  action  is  founded  does  not  exist." 
Louisville,  etc.,  R.  Co.  v.  Clarke,  162 
U.  S.  230,  238,  14  SCt  679.  38  L.  ed. 
422. 

[b]  "Within  two  jtrnxu"  means 
within  two  years  after  the  death, 
Hanna  v.  JefFersonvUle  R.  Co..  32 
Ind.   113. 

M.  Louisville,  etc..  R.  Co.  v.  Sim- 
rail.  127  Ky.  65,  104  SW  1011,  31  KyL 
1269;  Chesapeake,  etc.,  K.  Co.  v. 
Kelly,  48  SW  993,  20  KyL  1238;  Car- 
den  v.  Louisville,  etc.,  R.  Co.,  101  Ky. 
lis.  39  SW  1027.  19  KyL  132;  Louis- 
ville, etc.,  R.  Co.  V.  Sanders,  86  Ky. 
269,  5  SW  563.  9  KyL  690;  Kennedy 
V.  Burrler,  36  Mo.  128. 

1.    See  infra  note  4. 

Snrvlval  aotloas  see  supra  (  39. 

9.     See  Infra  text  and  note  6. 

3.  De  Martlno  v.  Sleman,  90  Conn. 
627.  97  A  766;  Raderty  v.  Sargent,  77 
Conn.  110.  58  A  709;  Rugland  v.  An- 
derson, SO  Minn.  386,  15  NW  676; 
Robinson  v.  Baltimore,  etc..  Mln.,  etc., 
Co..  26  Wash.  484,  67  P  274. 

4.  U.  S. — Ewell  V.  Chicago,  etc., 
R.  Co.,  29  Fed.  67  (under  Iowa  Code). 


Ala. — WtUlams  v.  Alabama  Great 
Southern  R.  Co.,  158  Ala.  366,  48  S 
486,  17  AnnCas  516. 

Iowa. — In  re  Bagnola,  178  Iowa  757, 
160  NW  228. 

Oh. — Solor  Refining  O.  v.  Elliott. 
15  Oh.  Clr.  Ct.  581,  8  Oh.  Ctr.  Dec. 
225;  Alston  v.  Cleveland,  eta,  R.  C!o., 
2  Oh.  Cir.  Ct.  45,  1  Oh.  Clr.  Dea 
363. 

Tenn. — ^Whaley  v.  Catlett,  103  Tann. 
847,  53  SW  131;  Fowlkes  v.  Nash- 
ville, etc.,  R.  Co.,  9  Helsk.  829  (hold- 
ing that  Instantaneous  death  does  not 
change  the  rule). 

See  also  supra  ^  39. 

8.  U.  S. — ^Williams  v.  Quebec  SS. 
O.,  126  Fed.  691  (under  New  York 
statute). 

Conn. — Radesky  v.  Sargent,  77 
Conn.  110,  58  A  709. 

Ind. — Hanna  v.  JeffersonviUe  R. 
Co.,  32  Ind.  lis. 

Ky. — (^rden  v.  Louisville,  eta,  R. 
Co.,  101  Ky.  113,  S9  SW  1027,  19 
KyL  132. 

Minn. — Rugland  v.  Anderson,  80 
Minn.   386,  16  NW  676. 

N.  T.-*-Crapo  v.  Syracuse,  183  N.  T. 
395.  76  NE  465  [rev  98  App.  Dlv.  376. 
90  NYS  553];  Barnes  v.  Brooklyn,  22 
App.  Dlv.  520,  48  NYS  36;  Greene  v. 
New  York  Cent.,  etc.,  R.  Co.,  48 
N.  Y.  Super.  333,  2  NYClvProc 
427. 

N.  C. — OttUedae  v.  Seaboard  Air 
Line  R.  Co.,  147  N.  C.  284,  60  SB 
1134,  125  AmSR  544;  Best  v.  Ifln- 
ston.  106  N.  C.  203,  10  SB  997. 

Tenn. — Fowlkes  v.  Nashville,  eta, 
R.  Co.,  9  Helsk.  829. 

8.  American  R.  Co.  v.  Coronas,  230 
Fed.  546,  144  CCA  699,  LRA1916E 
1095;  Ewell  v.  Chicago,  etc.,  R.  Co., 
29  Fed.  57;  Andrews  v.  Hartford,  etc., 
R.  Co.,  84  Conn.  57  (under  former 
statute) ;  Sherman  v.  Western  Stage 
Co.,  24  Iowa  616  [overr  on  other 
grounds  Kellow  v.  Central  Iowa  R. 
Co.,  68  Iowa  470,  23  NW  740,  27  NW 
466,  66  AmR  858]  (under  former 
statute).  See  also  dissenting  opin- 
ions In  Fowlkes  v.  Nashville,  etc.,  R. 
Co..  9  Heisk.  (Tenn.)  829  (where  this 
view  is  elaborated). 

[a]  la  Vaw  Toxk,  while  the  action 
must  be  brought  within  two  years 
from  death,  as  required  by  Code  i 
1902,  yet  the  statutes  providing  a 
special  limitation  to  actions  against 
municipal  corporations  running  from 
the  accrual  of  the  cause  of  action  also 
apply,  and  within  the  meaning  of  the 
latter  statutes  the  cause  of  action  ac- 
crues, not  oiv  the  death,  but  only  on 
the  appointment  of  a  personal  repre- 
sentative. Crapo  V.  Syracuse,  183 
N.  Y.  395,  76  NB  465  [rev  98  App. 
Dlv.    376,    90    NYS    553];    Barnes    v. 


Brool(lyn,  22  App.  Div.  520,  48  NTS 
36;  Conway  v.  New  York,  1S9  A.pp. 
Dlv.  446,  124  NYS  660  [aff  208  N.  Y. 
567  mem,  101  NB  1099  mem].  Con- 
tra Dodge  V.  North  Hudson,  188  Fed. 
489  (construing  New  York  stat- 
utes). 

T,  American  R.  Co.  v.  Coronas.  230 
Fed.  545,  144  CCA  599,  LRA1916E 
1095  [disappr  Bixler  v.  Pennsylvania 
R.  Co.,  201  Fed.  563]. 

[a]  maaaom  for  >«la^-"In  view  of 
the  Well-recognised  rule  heretofore- 
pointed  out  as  to  when  a  right  of  ac- 
tion accrues — ^whlch  Congress  must 
have  had  in  mind  when  enacting  the 
present  law — and  In  view  of  the  fact 
that  Lord  CTampbell's  Act,  upon  which 
the  Bmployers'  Liability  Act  was 
modeled,  expressly  provided  that  the 
limitation  should  run  from  the  death 
of  the  Injured  party,  and  that,  in  the 
enactment  of  the  present  law.  Con- 
gress declined  to  adopt  such  a  limita- 
tion, and  flxed  the  period  from  the 
time  the  action  accrued,  we  are  of  the- 
opinion  that  the  proper  construction 
of  the  statute  is  that  the  right  of 
action  did  not  accrue,  so  that  the 
limitation  attached,  until  the  admin- 
istrator was  appointed,  and  that  the 
demurrer  was  properly  overruled." 
American  R.  Co.  v.  Coronas.  230  Fed. 
545,  653,  144  CCA  599,  LRAigiSET 
1095. 

8.  Carden  v.  Louisville,  eta.  R. 
Co.,  101  Ky.  113,  89  SW  1027,  IS  Ky], 
132.     See  also  cases  supra  note  97. 

9.  Ewell  V.  Chicago,  etc.,  R.  Co.. 
29  Fed.  57  (under  Iowa  statute);  Wil- 
liams V.  Alabama  Great  Southern  It. 
Co.,  158  Ala.  396,  48  S  485,  17  Ann 
Cas  516;  Murphy  v.  Chicago,  eta,  R 
Co..  80  Iowa  26,  46  NW  392;  Sherman 
V.  Western  Stage  Co.,  24  Iowa  515. 

10.  Whaley  v.  Catlett,  103  Tenn. 
347,  6S  SW  ISl;  Fowlkes  v.  Nash- 
ville, etc.,  R.  Co.,  9  Helsk.  (Tenn.) 
829 

11.  McBrlde  v.  Burlington,  etc..  K 
Co.,  97  Iowa  91.  66  NW  78,  B»  AmSR 
395;  Whaley  v.  Catlett.  103  Tenn.  347 
53  SW  131  (holding  allegations  in- 
sufflcient  to  toll  the  statute  on  thi.i 
ground). 

[a]  SniBoleBcy  of  mlarsgr— ata- 
tloB  or  ooncealmeBt^— Where  an  ad- 
ministrator knew  that  his  Intestate 
was  killed  while  in  defendant's  em- 
ploy, the  running  of  the  statute  of 
limitations  Is  not  Interrupted  by  rep- 
resentations of  defendant  that  it  whs 
not  to  blame  for  the  death,  or  by 
Its  concealment  of  the  facts  which 
caused  the  death.  McBrlde  v.  Bur- 
lington, etc.,  R.  Co.,  9-7  Iowa  91,  tS 
NW  73.   59  AmSR  396^ 

la.  See  Limitations  ot  Actions  [25 
Cyc  1813  et  seq]. 


For  latsr  oaaos,  OsvolopaMBta  and  oiMawM  In  th«  law  see  cumulative  Annotations,  same  title,  page  and  nat*  nomber. 
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period  of  limitation  prescribed  by  the  death  stat- 
ute.^' But  in  other  juriadietions  such  provisions  do 
apply  to  the  action  for  death.^*  Of  course,  where 
the  extension  statute  either  expressly  or  by  neces- 
sary implication  exempts  actions  for  death  from  its 
operation,  it  works  no  extension  of  time.'*' 

[$  86]  6.  Decedent's  Bight  of  Action  Barred. 
Under  the  role  that  an  action  for  death  lies  only 
where  decedent  could  have  maintained  an  action  for 
the  injury  to  him  if  death  had  not  ensued,''  it  has 
been  held  that,  if  the  injured  person  dies  after  the 
expiration  of  the  statutory  period  within  which  he 
could  have  brot^ht  an  action  for  the  personal  injury, 
without  iiaving  brought  such  aetion,  no  action  for 
fais  death  can  be  maintained ; "  but  there  is  also 
authority  to  the  contrary."  Where  the  right  of 
action  for  the  death  does  not  depend  upon  any  right 

13.  Western  Coal,  etc.,  Co.  v. 
Hiae.  216  Fed.  338,  132  CCA  482  (un- 
der Arkansas  statutes);  Partee  v.  St. 
I..OU1S,  etc.,  R.  Co.,  204  Fed.  970,  123 
CCA.  292,  51  LRANS  721  (under  Okla- 
homa statute);  Helmbererer  v.  Elliot 
FroB,  etc..  Co.,  IBl  111.  A.  318  [rev 
on  other  grounds  245  111.  448,  92  NB 
297  (where  point  was  expressly  left 
undecided)]:  Lake  Shore,  etc.,  R.  Co. 
V.  rtyllnskl.  67  111.  A.  114;  Rodman 
v.  Missouri  Pac.  R.  Co.,  66  Kan.  646, 
70  P  642,  59  LRA  704  [overr  Swift 
V.  Hoblawetx,  10  Kan.  A.  48,  61  P 
969];  Clark  v.  Kansas  City,  etc.,  R. 
Co..  219  Mo.  624.  118  SW  40;  Qerren 
V.  Hannibal,  etc.,  R.  Co.,  69  Mo. 
405.  V. 

[a]  a«asa«  for  roU.— "Because  a 
special  act  and  a  general  law  must- 
stand  together,  the  one  as  the  law  of 
its  particular  subject  and  the  other 
as  the  general  rule,  unless  it  clearly 
appears  that  it  was  the  Intention  of 
the  legislative  body  to  modify  or 
repeal  one  of  them,  because  it  does 
not  appear  that  the  Legislature  of 
Oklahoma  intended  by  section  5555  to 
annul  or  to  modify  the  speclflo  condi- 
tions on  which  new  actions  were  cre- 
ated or  itermltted  by  special  stat- 
utes, but  that  body  seems  to  have 
enacted  this  section  to  extend  the 
time  fixed  by  the  general  statutes  of 
limitation  of  the  state  for  the  com- 
mencement of  the  ordinary  actions 
governed  by  that  statute,  and  be- 
cause It  Is  expressly  provided  by  sec- 
tion 5647,  which  is  found  in  the  same 
article  as  section  5655.  that  where  in 
special  cases  a  different  limitation 
from  those  fixed  in  that  article  is 
prescribed  by  statute,  as  there  is  in 
this  case,  the  action  shall  be  gov- 
erned by  such  limitation,  and  not  by 
those  prescribed  in  that  article,  the 
provisions  of  section  6565  are  inap- 
plicable to  actions  for  death  by 
wrongful  acts,  and  neither  modify 
nor  extend  the  condition  of  these  lia- 
bilities and  actions  fixed  by  section 
5945.  that  they  must  be  commenced 
^irltbin  two  years  after  the  respec- 
tive injuries  or  deaths."  Partee  v. 
St.  Louis,  etc..  R.  Co.,  204  Fed.  970, 
973,  123  CCA  292.  61  LRANS 
721. 

[b]  &i  Wasowrl,  to  meet  this  con- 
struction of  the  statute,  an  amend- 
ment jvas  enacted  In  1905  expressly 
authorising  renewal  of  the  action 
within  one  year  from  a  nonsuit  suf- 
fered, or  a  Judgment  arrested  or 
reversed.  Clark  v,  Kansas  City,  etc., 
R.  Co.,  219  Mo.   524,  118  SW  40. 

14.  Conn..^Korb  v.  Bridgeport 
Oas  Light  Co.,  91  Conn.  896.  99  A 
1048. 

Oa. — Atlanta,  etc.,  R.  Co.  v.  Wil- 
son, 119  Oa.  781,  47  SE  366. 

111. — Wall  v.  Chesapeake,  etc.,  R. 
Co..  189  111.  A.  234  (construing  Ohio 
statute). 

Mo. — Clark  v.  Kansas  City.  etc..  R. 
Co..  219  Mo.  624.  118  SW  40  (under 
the  amendment  of  1905,  expressly  so 
providing). 

N.  T. — Bofle  V.  (Consolidated  Tel., 
etc,  Co.,  171  App.  Dlv.  893,  167  NTS 


420;  HoffJhan  v.  Delaware,  etc..  Co., 
163  App.  Dlv.  50,  148  NTS  609  [aff 
85   Misc.   685,   147  NTS   475]. 

N.  C. — Trull  v.  Seaboard  Air  Line 
R.  Co.,  151  N.  C.  545,  66  SB  686;  Mee- 
kins  V.  Norfolk,  etc.,  B.  (>>.,  131 
N.  C.  1,  42  SE  333. 

[a]  Seasons  for  rule. — (1) .  "The 
defendant  contends  that  this  provi- 
sion is  under  the  title  in  The  Code 
applying  to  limitations,  and  that  the 
time  prescribed  under  Section  1498 
is  not  strictly  a  statute  of  limita- 
tions. Beat  V.  Klnston,  106  N.  C.  205, 
10  SK  997.  But  the  original  action 
was  brought  within  the  time  pre- 
scribed in  Section  1498,  and  there- 
fore, it  does  not  here  matter  what 
the  nature  of  that  prescription  Is. 
On  the  other  hand,  the  time  within 
which  a  new  action  may  be  com- 
menced after  a  nonsuit,  etc.,  is  a 
statute  of  limitation,  and  applies  to 
all  cases  where  a  nonsuit,  etc.,  has 
been  sustained.  This  statute  (The 
Code,  Sec.  166)  contains  no  exception 
of  cases  under  Section  1498,  or  of  any 
other  cases  where  the  time  pre- 
scribed for  bringing  the  original  ac- 
tion might  not  be  strictly  a  statute 
of  limitation.  We  know  no  cause 
why  the  privilege  to  commence  a  new 
action  within  a  year  after  nonsuit 
should  not  apply  equally  to  all  cases 
of  nonsuit.  The  statute  make3  no 
distinction,  and  there  is  certainly 
none  in  the  reason  of  the  thing, 
which  is  the  same  as  to  that  class  of 
cases,  bs  in  any  others."  Meekins  v. 
Norfolk,  etc.,  R.  Co.,  131  N.  C.  1,  2, 
42  SE  333  [quot  Trull  v.  Seaboard  Air 
Line  R.  Co.,  161  N.  C.  545.  647,  66 
SE  586].  (2)  "The  extension  of 
time  Is  in  terms  made  applicable  to 
all  cases  where  a  suit,  seasonably 
begun,  has  failed  for  the  causes  stat- 
ed. That  the  power  of  the  General 
Assembly  was  adequate  In  the  prem- 
ises is  undoubted,  since  the  whole 
matter  rests  In  legislation.  If  there 
is  to  be  any  restriction  It  must  be 
the  result  of  legal  construction,  and 
the  reasons  for  such  construction  are 
not  apparent.  The  provision  Is  reme- 
dial in  its  character.  Tt  was  passed 
to  avoid  hardships  arising  from  an 
unbending  enforcement  of  limitation 
statutes.  Those  hardships  are  the 
same  in  character  whether  the  stat- 
ute foe  one  which  concerns  the  rem- 
edy only,  or  the  right  as  well  as  the 
remedy.  It  should  be  so  cotistrued 
as  to  advance  the  remedy  rather  than 
to  retard  it."  Korb  v.  Bridgeport 
Gas  Light  Co.,  91  Conn.  396,  401,  99 
A  1048. 

18.  Korb  V.  Bridgeport  Gaslight 
Co.,  91  Conn.  396,  99  A  1048  (review- 
ing cases). 

16.  Bee  supra  i   60. 

17.  Seaboard  Air  Line  R.  Co.  ▼. 
Allen,  192  Fed.  480,  112  CCA  642  (un- 
der Alabama  statute);  Williams  v. 
Alabama  Great  Southern  R.  Co.,  168 
Ala.  396,  48  S  485.  17  AnnCas  616 
[foil  Seaboard  Air  Line  R.  Co.  v.  Al- 
len. 192  Fed.  480.  112  CCA  642]:  Kel- 
llher  V.  New  Tork  Cent.,  etc..  R.  Co., 
212  N.  T.  207,  105  NB  824,  LRA1916E: 


which  the  deceased  might  have  had  in  his  lifetime 
to  recover  for 'the  injury,  the  right  to  maintain  an 
aetion  for  the  death  ia  not  barred  because  an  action 
for  the  injury  would  be  barred  by  limitations.'* 
Where  the  cause  of  aetion  is  merely  a  suryival  of  the 
cause  of  aetion  which  decedent  had^  the  statute  be- 
gins to  run  from  the  act  or  omissiou  which  caused 
the  death,'"  and  no  action  lies  where  the  bar  of  the 
statute  has  attached  in  decedent's  lifetime.^' 

[i  87]  6.  Oommencement  of  Action.  What  par- 
ticular act  or  proceeding  constitutes  the  commence- 
ment of  an  action  generally,^'  and  for  the  purpose 
of  statutes  of  limitation,'^  is  conaidered  elsewhere 
in  this  work.'* 

[5  88]  7.  What  Law  OoveniB.  While  it  is  well 
settled  that  the  time  within  which  an  action  may  be 
brought  relates  generally  to  the  remedy,  and  there- 

1178  taff  163  App.  Dlv.  617,  138  NTS 
894];  Casey  v.  Auburn  Tel.  Co.,  156 
App.  Div.  66,  139  NTS  579;  Solar  Re- 
fining Co.  v.  Elliott,  15  Oh.  Cir.  Ct. 
681,  8  Oh.  CIr.  Dec.  225;  British  Elec- 
tric R.  Co.  V.  Gentile,  [19141  A.  C. 
1034;  Williams  v.  Mersey  Docks,  etc., 
Bd.,   [1906]    1   K.   B.   804. 

1&  Nestelle  v.  Northern  Pac.  R. 
Co.,  58  Fed.  261  (under  Washington 
statute);  Western,  etc.,  R.  (3o.  v. 
Bass,  104  Ga.  390,  30  SB  874;  Wilson 
V.  Jackson  Hill  Coal,  etc.,  Co.,  48  Ind. 
A.  ISO,  95  NB  689;  German  American 
Trust  Co.  V.  Lafayette  Box  Board, 
etc.,  Co.,  62  Ind.  A.  211,  98  NE  874: 
Hoover  v.  Chesapeake,  etc.,  R.  Co.,  4S 
W.   Va.   268,   33   SB   224. 

[ai  BaaaoB  for  ml*. — ^'It  is 
claimed  that,  the  injured  having  lost 
his  right  to  sue  by  reason  of  the  bar 
of  the  statute  of  limitations  at  the 
time  of  hia  death,  the  cause  of  action 
Is  thereby  destroyed,  both  as  to  him- 
self and  his  administratrix;  that 
death  must  find  him  with  a  Cause  of 
action  legally  enforceable,  or  she  has 
none.  This  Is  undoubtedly  true  where 
the  cause  of  action  never  existed,  or 
Is  defeated  by  contributory  negli- 
gence, or  it  has  been  compromised  or 
released:  for  In  such  cases  there  Is 
a  complete  want  of,  or  destruction  by 
satisfaction  of  the  cause,  not  merely 
of  the  right  of  action  or  remedy.  .  .  . 
The  first  clause  of  the  section,  'When- 
ever the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or 
default,  and  the  act,  neglect  or  de- 
fault Is  such  as  would  (ff  death  had 
not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  to  re- 
cover damages  in  respect  thereof,' 
plainly  relates  to  Ithe  character  of 
the    Injury,    without    regard    to    the 

?uestlon  of  time  of  suit  or  death, 
n  other  words,  If  the  character  or 
injury  Is  such  that  the  Injured  party 
could  have  at  any  time  maintained  a 
suit  in  relation  thereto,  his  admin- 
istrator could  sue  after  his  death. 
His  cause  of  action  Is  the  negligent 
injury,  but  the  administrator  can 
have  no  cause  of  action  until  such 
negligent  injury  results  in  death." 
Hoover  V.  (Hiesapeake.  etc.,  R.  Co.,  46 
W.   Va.    268.    269,    33   SE   224. 

1».  Preston  v.  Western  Union  Tel. 
Co.,  246  Fed.  643  (under  Pennsylva- 
nia statute);  Robinson  v.  Canadian 
Pac.  R.  Co..  ri892]  A.  C.  481  [rev 
19  Can,  S.  C.  292  (rev  6  Montr.  Q.  B. 
118  raff  5  Montr.  Super.  225])]. 

[a]  Beaaoa  for  rule. — To  hold 
otherwise  "Involves  the  Insertion  of 
a  new  condition  which  the  legisla- 
ture has  excluded."  Robinson  v.  Ca- 
nadian Pac.  R.  Co.,  [1892]  A.  C.  481, 
488 

abw    See  supra  I  84. 

91.  Wilson  V.  Jackson  HlII  Coal, 
etc.,  Co..  48  Tnd.  A.  150,  95  NE  689 
[expl  Fowlkes  v.  Nashville,  etc.,  R. 
Co..  9  Heisk.    (Tenn.)    829]. 

9a.     See  Actions  J!   383.   401-414. 

93.  See  Limitations  of  Actions  [25 
Cyc  1292  et  seq]. 

94.  What  law  gOTtma  see  infra  I- 
88. 


1240     [17  C.  J.] 


DEATH 


[§§  88-«9 


fore  must  be  determined  by  the  law  of  the  fomin,*' 
under  the  view  that  the  special  limitations  contained 
in  statutes  authorizing  actions  for  death  are  not 
mere  statutes  of  limitation,  but  go  to  the  right  itself 
and  not  merely  to  the  remedy,'^  an  action  for  death 
caused  in  another  state  may  and  must  be  brought 
within  the  time  designated  by  the  laws  of  such  other 
state,  regardless  of  the  time  fixed  by  the  law  of  the 
state  in  which  the  action  is  brought.^^  Where,  bow- 
ever,  the  statute  under  which  the  action  is  brought 
contains  no  special  limitation,'^  or  where  the  limita- 
tion contained  therein  is  construed  as  relating  only 
to  the  remedy  and  not  as  a  condition  of  the  right 
itself,'*  the  applicatory  statute  of  limitations  of  the 

95.  See  Limitations  ot  Actions  [2& 
Cyc  1018]. 

ae.     See  supra  {  88. 

97.  U.  S.— The  Harrlsburc,  119 
U.  S.  199.  7  set  140,  30  L.  ed.  358; 
Swanson  v.  Atlantic,  etc..  Co.,  15s 
Fed.  977;  Keep  v.  National  Tube  Co., 
164  Fed.  121;  International  Nav.  Co. 
V.  Llndatrum,  123  Fed.  475,  60  CCA 
•49  [certiorari  den  193  U.  S.  (69,  24 
set  852,  48  L.  ed.  840];  Stern  v.  l,a 
CompaKnie  Qenerale  Transatlantlque, 
110  Fed.  998;  Boston,  etc.,  R.  Co.  v. 
Hurd,  108  Fed.  116,  47  CCA  615.  56 
L.RA  193  [certiorari  den  184  U.  S.  700, 
22  set  939,  46  L.  ed.  766];  Theroux 
V.  Northern  Pac.  R.  Co.,  64  Fed.  8*. 
12  CCA  52;  Munos  v.  Southern  Pac. 
Co.,  51  Fed.  188,  2  CCA  163;  Boyd  v. 
Clark,  8   Fed.   849. 

Ark. — B^arnest  v.  St.  I^outs,  etc.,  It. 
Co.,   87  Ark.   65.   112   SW  141.    • 

Conn. — CrlstUly  v.  Warner,  87 
Conn.  461,  88  A  711,  51  LRANS  415. 

D.  C. — ^Weiiver  v.  Baltimore,  etc., 
R.  Co.,  21   D.  C.  499. 

Ga. — O'Shlelds  v.  Georgia  Pac.  R. 
Co.,  83  Oa.  621,  10  SE  268,  6  LRA 
152;  Selma,  etc.,  R.  Co.  v.  Lacey,  49 
Oa.   106. 

Iowa. — Knight  v.  Mollne,  etc.,  R. 
Co.,  160  Iowa  160,  140  NW  ^39. 

Kan. — Hamilton  v.  Hannibal,  etc., 
R.  Co.,  39  Kan.  56,  18  P  57. 

Ulnn. — Negaubauer  v.  Great  North- 
ern R.  Co.,  92  Minn.  184,  99  NW  621, 
104  AmSR  674,  2  AnnCas  150. 

N.  T. — Johnson  v.  Phoenix  Bridge 
Co..   197  N.   Y.    316,   90   NE  953    [mod 


forum  governs."*  Whether  the  action  can  be  deemed 
commenced  within  the  period  named  in  the  statute 
of  the  state  where  the  cause  of  action  arose  is  gov- 
erned by  the  lex  forL*^ 

[%  89]  H.  Defensea— 1.  In  General  Where 
the  action  for  death  lies  only  in  cases  where  decedent 
could  have  maintained  an  action  for  the  injury  to 
him  if  death  bed  not  ensued,"  and  where  the  action 
is  under  a  survival  statute,  upon  the  cause  of  action 
which  decedent  had,''  any  defense  is  available  to 
defendant  which  might  have  been  pleaded  to  the 
merits  in  an  action  by  the  decedent  for  the  injury 
which  caused  the  death.'*  Accordingly  the  defenses 
in  actions  for  death  are  largely  the  same  as  in  ac- 


133  App.  Dlv.  807,  118  NYS  8811;  Dal 
ley  V.  New  York,  etc.,  R.  Co..  26 
Misc.  539,  67  NYS  485  (under  Penn- 
sylvania statute) ;  Cavanagh  y.  Ocean 
Steam  Nav.  Co.,  13  NYS  640,  19  NY 
CivProc  391. 

S.  C. — Dennis  v.  Atlantic  Coast 
Line  R.  Co.,  70  S.  C.  254,  49  SB  869, 
106  AmSR  746. 

Va.— Dowel!  V.  Cox,  108  Va,  460,  82 
SE   272. 

[a]  Bnle  applleA. — Code  Civ.  Proc. 
{  405.  extending  the  right  of  action 
for  one  year  where  the  suit  has  been 
terminated  in  any  way  other  than 
by  a  voluntary  discontinuance,  a  final 
Judgment  on  the  merits,  or  failure 
to  prosecute,  does  not  apply  to  ac- 
tions brought  under  a  foreign  stat- 
ute for  Injuries  resulting  In  death. 
as  in  such  a  case  the  right  of  action 
is  given  only  within  the  time  speci- 
fied. Cavanagh  v.  Ocean  Steam  Nav. 
Co..  13  NYS  540.  19  NYClvProc  391. 

[b]  Proviso  or  ••pAntt*  sMftloBf— 
"The  true  rule  I  conceive  to  be  this: 
that  where  a  statute  gives  a  right 
of  action  unknown  to  the  common 
law,  and,  either  in  a  proviso  to  the 
section  conferring  the  right  or  in  a 
separate  section,  limits  the  time 
within  which  an  action  shall  be 
brought,  such  limitation  is  operative 
in  any  other  jurisdiction  wherein  the 
plaintiff  may  sue."  Boyd  v.  Clark, 
8  Fed.  849.  852.  Compare  Sharrow  v. 
Inland  Lines.  Ltd..  214  N.  Y.  101.  108 
NE  217,  LRA1915E  1192,  AnnCaa 
1916D  1236  (where  a  change  from  a 
proviso  to  a  simple  requirement  that 
the  action  be  brought  within  the  time 
stated  was  given  controlling  effect). 


[c]  Bltlwr  »  10B(«r  or  »  shortar 
panoA  under  the  foreign  law  than 
under  the  local  law  will  be  given  ef- 
fect. Theroux  v.  Northern  Pac.  R. 
Co.,  64  Fed.  84,  85,  12  CCA  62  (where 
the  court  said:  "An  attempt  is  made 
to  distinguish  the  case  at  bar  from 
Boyd  V.  Clark,  8  Fed.  849,  and  to  ex- 
empt it  from  the  operation  of  the 
rule  declared  in  that  case,  on  the 
ground  that  In  that  case  an  'effort 
was  made  to  enforce  a  statutory 
cause  of  action  in  a  foreign  jurisdic- 
tion after  it  had  ceased  to  be  en- 
forceable in  the  country  by  whose 
laws  the  right  of  action  was  given, 
whereas  In  the  case  at  bar  the  effort 
is  simply  to  bar  a  statutory  cause 
of  action,  when  sued  upon  In  a  for- 
eign state,  by  applying  thereto  the 
local  limitation  law  which  is  applica- 
ble to  similar  causes  of  action  when 
they  originate  within  the  state.  We 
recognize  the  obvious  difference  be- 
tween the  two  cases,  but  we  think 
that  it  will  not  suffice  to  withdraw 
the  case  in  hand  from  the  operation 
of  the  "rule  enunciated  In  Boyd  v. 
Clark,  supra,  and  in  the  other  cases 
heretofore  cited"). 

[d]  Sefendant/Bot  stisM*  In  for- 
•Ign  state. — "The  fact  that  the  re- 
spondent had  no  place  of  business  in 
Maryland  seems  Immaterial.  It  had 
at  the  time  of  and  after  the  accident 
an  oflUce  in  New  York,  where  the  ac- 
tion could  have  been  brought  in  sea- 
son to  have  saved  the  right  to  sue." 
Swanson  v.  Atlantic,  etc.,  Co.,  166 
Fed.  977,  978. 

as.  Munos  v.  Southern  Pac.  R.  Co., 
61<  Fed.  188.  2  CCA  163;  Boyd  v. 
Clark,  8  Fed.  849;  O'Shlelds  v.  Geor- 
gia Pac.  R.  Co..  83  Oa.  621,  10  SE  268, 
6  LRA  152  [dist  Selma,  etc.,  R.  Co. 
v.  Lacey,  49  Ga.  106]  (action  for 
personal    injury). 

"Where  torts  are  committed  in 
foreign  countries,  or  beyond  the  ter- 
ritorial jurisdiction  of  the  sover- 
eignty In  which  the  action  Is  brought, 
the  lex  fori  governs,  no  matter 
whether  the  right  of  action  depends 
upon  the  common  law  or  a  local  Stat- 
ute, unless  the  statute  which  creates 
or  confers  the  right  limits  the  dura- 
tion of  such  right  to  a  prescribed 
time."  Munos  v.  Southern  Pac.  Co., 
51   Fed.    188.    190,   2   CCA   163. 

"If  this  statute  contained  no  limi- 
tation of  time  within  which  ati  ac- 
tion must  be  brought,  and  the  time 
had  been  left  to  depend  upon  the  gen- 
eral statutes  of  limitation  In  the 
province  of  Ontario,  it  is  clear  that 
we  should  have  disregarded  such 
statute,  and  permitted  the  plaintiff 
to  bring  this  action  at  any  time  be- 
fore actions  of  this  description  would 
be  barred  by  the  statutes  of  this 
state."  Boyd  v.  Clark,  8  Fed.  849, 
850. 

39.  Stern  v.  La  Compagnle  Oen- 
erale  Transatlantlque,  110  Fed.  996; 
Larue  v.  C.  G.  Kershaw  Contracting 
Co.,  177  Ala.  441,  59  S  155. 

Vator*  of  speolal  llmitatloa  see 
supra  i  83. 

30.    See  cases  supra  notes   28,   29. 

91.  Collins  V.  People's  Power  Co., 
223  Fed.   47,  138  CCA  411;  Knight  V. 


Moltne,    etc,    R.    Co.,    160    Iowa    160, 
140  NW  839. 
39.     See  supra  f  50. 

33.  See  supra  {,89. 

34,  U.  S. — Seaboard  Air  Lin«  R. 
Co.  V.  Allen,  192  Fed.  480  (under  Ala- 
bama statute). 

Ala. — Suell  v.  Derrlcott,  161  Ala. 
259,  49  S  895,  23  LRANS  996,  18  Ann 
Cas  636. 

Ga. — Southern  Bell  Tel.,  etc.,  Co.  v. 
Cassln,  111  Ga.  576,  36  SE  881,  SO 
LRA  694;  Western,  etc.,  R.  Co.  v. 
Bass,  104  Ga.  390,  30  SE  874;  East 
Tennessee,  etc.,  R.  Co.  v.  Maloy.  77 
Ga.  237,  2  SE  941;  Berry  v.  Northeast- 
ern R.  Co.,  72  Ga.  187;  Central  R.  Co. 
V.  Roach,  70  Oa.  434;  Hendricks  v 
Western,  etc.,  R.  Co.,  62  Ga.  468; 
Western,  etc.,  R.  Co.  v.  Strong,  S2 
Ga.  461;  Macon,  etc.,  R.  Co.  v.  John- 
son, 38  Ga.   409. 

N.  Y.— Kelliher  v.  New  York  Cent., 
etc.,  R.  Co.,  212  N.  Y.  207,  105  NE 
824,  LRA1915E  1178. 

Bng. — British  Electric  B.  Co.  v. 
Gentile,    [1914]  A.  C.   1034. 

"What  shall  cause  a  liability  for 
damages  to  arise  is  carefully  stated 
in  section  6134.  but  what  shall  con- 
stitute a  defense  to  an  action  for 
such  liability  is  not  defined  in  either 
section  but  is  left  to  the  same  prin- 
ciples as  in  other  like  cases."  'Wolf 
V.  Lake  Erie,  etc.,  R.  Co.,  65  Oh.  St. 
517,    529,    45    NE   708,    36   LRA    812. 

"The  punctum  temporis  at  which 
the  test  is  to  be  taken  is  at  the  mo- 
ment of  death,  with  the  idea  flctlon- 
ally  that  death  has  not  taken  place. 
At  that  moment,  however,  the  test 
is  absolute.  If,  therefore,  the  de- 
ceased could  not,  had  he  survived  at 
that  moment,  maintained,  1.  e.,  suc- 
cessfully maintained,  his  action,  then 
the  action  under  the  Act  does  not 
arise."  British  Electric  R.  Oo.  v. 
QentUe,    [1914]    A.   C.    1034.    1041. 

[a]  "Where  the  AtrnXh.  Is  caond 
by  iateattonal  shootlBr,  the  case 
should  be  tried  In  the  same  manner 
and  governed  by  the  same  principles 
of  law  as  If  the  intestate  had  not  died 
of  his  injuries,  and  as  if  he  were 
suing  to  recover  damages  for  the 
wrongful  act."  Suell  v.  Derrlcott,  161 
Ala.  259,  267,  49  S  895,  23  LRANS 
996,   18   AnnCas  636. 

[b]  OoaaMtt  by  dsoadoit  to  an  act 
likely  to  result  in'  death  or  great 
bodily  harm  is  no  defense  where  the 
act  results  in  death,  upon  the  prin- 
ciple that  consent  to  an  assault  i5 
no  Justification.  McCue  v.  Klein,  60 
Tex.  168.  48  AmR  260  (drinking  a 
dangerous  amount  of  intoxicating  li- 
quor on  a  wager). 

[c]  Th*  fast  that  a  aiiaor  fiam- 
didently  repreaMrta  himself  to  be  of 
age  In  order  to  obtain  employment, 
and  that  such  representation  is  be- 
lieved by  the  employer,  is  no  defense 
In  an  action  by  the  father  for  the 
death  of  such  minor  caused  by  the 
negligence  of  the  employer,  although 
the  father  had  emancipated  the  son. 
and  was  aware  of,  and  made  no  ob- 
jection to,  such  employment.  Mat- 
lock V.  Wllliamsvllle,  etc..  R.  Co.,  198 
Mo.  496,  95  SW  84*.  116  AmSR 
481. 


For  latar  caaaa,  davelopmaBta  and  ohaaras  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  niunbar. 
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tions  for  personal  injuries,  and  as  such  are  dis- 
cussed elsewhere  in  this  work."  The  defense  of  the 
statute  of  limitations  has  already  been  considered.** 
Where  the  act  causing  death  is  also  a  crime,  de- 
fendant is  not  limited  to  defenses  available  in  a 
criminal  prosecution  for  the  same  offense,  but  may 
make  all  defenses  available  in  an  ordinary  action  for 
damages."  A  judgment  of  acquittal  in  a  criminal 
prosecution  is  no  bar  to  a  civil  action  for  the  death.** 

What  law  govenu.  The  lex  looi  delicti  governs 
the  availability  of  defenses." 

[$90]  2.  Fellow-Servant  Doctrine.  The  doc- 
trine of  fellow '-servants,  with  its  applications  and 
exceptions  in  actions  for  personal  injuries,  is  con- 
sidered in  detail  elsewhere  in  this  work.^  In  cases 
where  the  action  for  death  lies  only  where  decedent 


himself  could  have  maintained  an  action,*^  and 
where  the  doctrine  of  fellow  servants  has  not  been 
abrogated,**  it  is  a  good  defense  that  the  injury 
which  caused  the  death  was  due  to  the  negligence 
of  a  fellow  servant  of  deceased.*'  Of  course,  where 
the  doctrine  has  been  abrogated  or  does  not  prevail, 
it  affords-  no  defense,**  although  particular  statutes, 
imposing  liability  for  acts  of  fellow  servants  have 
been  given  a  limited  application  not  extending  to 
actions  for  death.*^  Nor  is  it  a  defense  where  the 
action  is  brought  under  statutes  which  either  ex- 
pressly or  by  construction  g^ive  an  action  for  death 
notwithstanding  it  may  have  been  caused  by  the 
negligence  of  a  fellow  servant,**  a  notable  instance 
being  the  Federal  Employers'  Liability  Act,*'  and 


85.  CroBB  xwfaranoasi  See  list  of 
references  aupra  p  1184. 

36.  See  aupra   SJ   82-88. 

37.  Maronen  v.  Anaconda  Copper 
Mm.  Co.,   48  Mont.   249.   ISC  P  968. 

38.  Cottlnerham  v.  Weeks,  64  Ga. 
275;  Qray  v.  McDonald.  104  Mo.  303, 
16   SW  398. 

39.  Louisville,  etc.,  R.  Co.  T.  Whit- 
low. 105  Ky.  1.  43  SW  711,  19  KyL, 
711,  41  LRA  614  (contributory  negli- 
gence) ;  McMaster  v.  Illinois  Cent. 
R.  Co.,  65  Miss.  264,  4  S  69,  7  AmSR 
653  (fellow  servants).  See  also  infra 
9  105;  and  generally  Conflict  of  Laws 
9  38. 

40.  S«e  Master  and  Servant  [26 
Cyc  1276). 

41.  See  supra   {{   60,   89. 

48.  See  Master  and  Servant  [26 
Cyc  1860  et  eeq]. 

43.  U.  S. — Olbson  v.  Chesapeake, 
etc.,  R.  Co.,  215  Fed.  24,  131  CCA  332 
(before  Federal  Employers'  Liability 
Act);  Baltimore,  etc.,  R.  Co.  v.  An- 
drews, 60  Fed.  728,  1  CCA  636,  17 
LRA  190:  Hardy  v.  Minneapolis,  etc., 
R.  Co..  36  Fed.  657;  Nay  lor  y.  New 
York  Cent.,  etc.  R.  Co.,  S3  Fed.  801; 
Howard  v.  Denver,  etc.,  R.  Co.,  26 
Fed.  837. 

Ala. — Harris  v.  McNamara,  97  Ala. 
181,  12  S  103. 

Cal. — ^Daves  v.  Southern  Pac.  R. 
Co..  98  C^l.  19,  32  P  708,  35  AmSR 
133;  Corgrrave  v.  Southern  Pac.  R. 
Co.,   88  Cal.   360,   28  P.   175. 

<3a. — Hovls  v.  Richmond,  etc.,  R. 
Co.,  91  Ga.  36.  16  SB  211;  McDonald 
V.  Eagle,  etc.,  Mfg.  Co.,  67  Ga.  761.  68 
Ga.    839. 

111. — Chicago,  etc.,  R.  Co.  v.  Kelly, 
127  III.  637,  21  NE  203;  Illinois  Cent. 
R.  Co.  V.  Ring,  111  III.  A.  294;  Ohio, 
etc.,  R.  Co.  V.  Robb,  36  III.  A.  627; 
Chicago,  etc..  R.  Co.  v.  Kelly,  26  111. 
A.   17  [a«r  127  111.  637.  21  NE  203]. 

Ind. — Slattery  v.  Toledo,  etc.,  R. 
Co..   23  Ind.  81. 

Iowa. — Troughear  v.  Lower  Vein 
Coal  Co.,  62  Iowa  576,  17  NW  776; 
Donaldson  v.  Mississippi,  etc.,  Co.,  18 
Iowa  280.   87  AmD  391. 

Kan. — Kansas  Pac.  R.  Co.  v. 
Salmon,  11  Kan.  83. 

Ky. — Linck  V.  Louisville,  etc.,  R. 
Co.,  107  Ky.  370,  54  SW  184,  21  KyL 
1097;  Cincinnati,  etc.,  R.  Co.  v. 
Adams,  13  SW  428,  11  KyL  833;  Fort 
Hill  Stone  Co.  v.  Orm,  84  Ky.  183; 
Casey  v.  Louisville,  etc.,  R.  Co.,  84 
Ky.  79,  7  KyL  767,  759,  13  Ky.  Op. 
1071;  Louisville,  etc.,  R.  Co.  v.  Ca- 
vens,  9  Bush.   559. 

Me. — State  v.  Maine  Cent.  R.  Co., 
60  Me.  490. 

Mass. — Clark  v.  New  York,  etc.,  R. 
Co..  160  Mass.  39,  35  NE  104;  O'Keefe 
V.  Brownell,  156  Mass.  131,  80  NE 
479;  Dacey  v.  Old  Colony  R.  Co.,  153 
Mass.  112,  26  NE  437;  Connors  v. 
Holden,  152  Mass.  598,  26  NE  137; 
Peaslee  v.  Fltchburg  R.  Co.,  152  Mass. 
155,  25  NE  71;  Daley  v.  Boston,  etc., 
R.  Co.,  147  Mass.  101,  16  NE  690. 

Mich. — Enright  v.  Toledo,  etc.,  R. 
Co.,  93  Mich.  409,  68  NW  536. 

Minn.— Collins  v.  St.  Paul,  etc.,  R. 
Co.,   30  Minn.  31,  14  NW  60. 

Misa. — McMaster    v.    Illinois   Cent. 


R.  Co.,  66  Miss.  264,  4  S  59,  7  AmSR 
653. 

Mo. — McMurray  v.  St.  I^uis,  etc., 
R.  Co.,  226  Mo.  272,  125  SW  751; 
Strottman  v.  St.  Louis,  etc.,  R.  Co., 
211  Mo.  227,  109  SW  769;  Relyea  v. 
Kansas  City,  etc,  R.  Co.,  19  SW  1116; 
Jackson  v.  Missouri  Pac.  R.  Co.,  14 
SW  64;  Sullivan  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  113,  10  SW  852:  Proctor  v, 
Hannibal,  etc,  R.  Co..  64  Mo.  lU: 
Higgins  y.  Hannibal,  etc,  R.  Co.,  S6 
Mo.    418. 

N.  M.— Luti  v.  Atlantic,  etc..  R. 
Co.,  6  N.  M.  496,  30  P  912, 18  LRA  819. 

N.  Y. — ^Butler  V.  Townsend,  126 
N.  Y.  106,  28  NE  1017;  Vlck  V.  New 
York  Cent.,  etc.,  R.  Cto.,  95  N.  Y.  267, 
47  AmR  36;  Quinn  v.  Power,  87  N.  Y. 
535,  41  AmR  392;  Slater  v.  Jewett,  86 
N.  Y.  61,  S9  AmR  627;  McCosker  v. 
Long  Island  R.  Co.,  84  N.  Y.  77;  Besel 
V.  New  York  Cent.,  etc,  R.  Co.,'  70 
N.  Y.  171;  Sammon  v.  New  York,  etc, 
R.  Co.,  62  N.  Y.  251;  Tinney  v.  Bos- 
ton, etc.,  R.  Co.,  62  Barb.  218  [afl 
52  N.  Y.  632  mem] ;  Sherman  v.  Roch- 
ester, etc.,  R.  Co.,  15  Barb.  674  [afC 
17  N.  Y.  1631. 

Ob. — ^Kumler  v.  Junction  R.  Co.,  33 
Oh.  St.  150. 

Pa. — Shea  v.  Pennsylvania  R.  Co., 
8  Fa.  Cas.  603,  13  A  193. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Foster,  10  Lea  361  (under  Alabama 
statute). 

Tex. — Texas,  etc.,  R.  Co.  v.  Berry, 
67  Tex.  238,  6  SW  817;  Wilson  v. 
Brown,  (Civ.  A.)  154  SW  322'  Bledsoe 
V.  Thompson  Bros.  Lumber  CO..  (Civ. 
A.)  151  SW  910;  Texas,  etc.,  R.  Co. 
V.  Cumpston,  4  Tex.  Civ.  A.  26.  23  SW 
47. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Don- 
nelly, 88  Va.  853,  14  SE  692;  Bibb  v. 
Norfolk,  etc.,  R.  Co..  87  Va.  711,  14 
SE  163. 

W.  Va. — ^Beuhring  v.  Chesapeake, 
etc.,  R.  Co.,  37  W.  Va.  502,  16  SE  435: 
Daniel  v.  Chesapeake,  etc.,  R.  Co.,  36 
W.  Va.  397,  16  SE  162,  32  AmSR  870, 
16  LRA  383. 

Wis. — Petersen  v.  Sherry  Lumber 
Co..  90  Wis.  83,  62  NW  948. 

Eng.^Smlth  v.  Steele,  L.  R.  10  Q. 
B.  125;  Wlgmore  v.  Jay,  5  Bxch.  354, 
155  Reprint  155;  Hutchinson  v.  New 
York,  etc..  R.  Co.,  5  Exch.  343,  155 
Reprint  150. 

B.  C. — Farmer  v.  British  Columbia 
Electric  R.  Co.,  16  B.  C.  423;  McDon- 
ald v.  British  Columbia  Electric  R. 
Co..  16  B.  C.  386. 

N.  8. — Grant  v.  Acadia  Coal  Co.,  34 
N    S    319. 

On't. — Plant  v.  Grand  Trunk  R.  Co., 
27  U.  C.  Q.  B.  78. 

[a]  The  plinuM  "any  penon," 
used  in  death  statutes  to  describe  the 

Serson  whose  act  shall  result  in  lia- 
illty,  does  not  include  fellow  serv- 
ants. ,  (Chicago,  etc.,  R.  Co.  v.  Stepp, 
151  Fed.  908,  911  [aft  164  Fed.  785, 
90  CCA  431,  22  LRANS  350];  Proctor 
V.  Hannibal,  etc.,  R.  Co..  64  Mo.  112. 
[bj  Vadar  the  Pumaylvanla  Act 
of  1868  the  parents  of  a  man  em- 
ployed by  contractors  to  work  on  a 
railroad  cannot  recover  against  the 
railroad  for  his  death  caused  by  the 


negligence  of  Its  servants.  Fleming 
V.  Pennsylvania  R  Co.,  134  Pa.  477, 
19  A  740. 

44.  Major  V.  Burlington,  etc,  R. 
Co..  115  Iowa  309,  88  NW  815;  Yasoo, 
etc.,  R.  Co.  V.  Washington,  92  ^Hiss. 
129,  45  S  614  [overr  Illinots  Cent.  R. 
Co.  V.  Hunter,  70  Miss.  471,  12  S  482]; 
Reg.  V.  Grenier.  30  C^n.  S.  C.  42   (ih 

Srovince  of  Quebec) ;  Reg.  v.  Fliion, 
4  Clan.  S.  C  4&1  (in  province  of 
Quebec) ;  Daye  v.  H.  W.  McNeill  Co., 
6  Terr.  L.  23.  See  also  cases  supra 
note  43. 

46.  McMurray  v.  St.  I^ouls.  etc,  R. 
Co..  225 -Mo.  272,  126  SW  751:  Broad- 
water V.  Wabash  R.  Co.,  212  Mo.  437, 
110  SW  1084;  Strottman  v.  St.  Louis, 
etc.,  R.  Co.,  211  Mo.  227,  109  SW  769; 
Sumner  V.  Missouri  Pac.  R.  Co.,  161 
Mo.  A  506,  132  SW  32. 

46.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stepp.  151  Fed.  908  [aff  164  Fed.  785, 
90  CCA  431,  22  LRANS  350]  (under 
Missouri  statute), 

Ga. — Central  R.  Co.  v.  Roach,  70 
Ga.  434;  McDonald  v.  Eagle,  etc, 
Mfg.  Co.,  67  Ga.  761,   88  Ga.  839. 

111. — Stevenson  v.  Avery  Coal,  etc, 
Co.,  152  111.  A.  565  [Off  246  111.  609,  9S 
NE   40]    (under   Mining  Act). 

Iowa. — Phllo  V.  Illinois  Cent.  R. 
Co.,  33   Iowa  47    (Railroad  Act). 

Mont. — Beeler   v.   Butte,    etc.,   Dev, 
Co.,  41  Mont.  465,  110  P  528   (Mining    , 
Act). 

Can. — Donaldson  v.  Deschenes,  49 
Can.  S.  C.  136  (in  province  of  Que- 
bec). 

Ont. — Hull  V.  Seneca  Super.  Sliver 
Mines,  Ltd.,  33  Ont.  L.  557,  7  OntWN 
403,  8  OntWN  301,  24  DomLR  254: 
Curran  v.  Grand  Trunk  R.  Co.,  28 
Ont.  A.  407. 

N.  W.  Terr. — Daye  v.  H.  W.  Mc- 
Neill' Co.,  6  Terr.  L.  23  (under  the 
Coal    Mines    Ordinance). 

[a]  In  Kentnoky  (1)  the  master 
has  been  held  liable  for  death  caused 
by  gross  negligence  of  a  fellow  serv- 
ant. Louisville,  etc.,  R.  Co.,  v.  Fil- 
bern,  6  Bush  574,  »9  AmD  690;  Louis- 
ville, etc.,  R.  Co.  V.  Robinson,  4  Bush 
507;  Louisville,  etc.,  R.  Co.  v.  Collins, 
2  Duv.  114,  87  AmD  486.  Contra 
Butler  v.  Louisville,  etc.,  R.  Co.,  13 
Ky.  Op.  420.  (2)  Willful  negligence 
also  imposes  liability.  McLeod  v. 
Olnther,  80  Ky.  399;  Butler  v.  Louis- 
ville, etc.,  R.  Co.,  supra.  (3)  An  ac- 
tion will  lie  for  the  death  of  a  serv- 
ant resulting  from  the  ordinary  neg- 
ligence of  a  superior  servant  engaged 
in  the  same  employment,  although 
there  could  have  been  no  recovery  for 
the  injury  if  it  had  not  resulted  in 
death.  Cincinnati,  etc.,  R  Co.  v. 
Cook,  113  KyL  161,  67  SW  388,  28 
KyL  2410;  Linck  v.  l,ouisvilIe.  etc, 
R.  Co.,  107  Ky.  370,  54  SW  184.  21 
KyL  1097. 

[b]  IB  Oaaada,  under  the  Fatal 
Accidents  Act,  an  action  will  lie  for 
the  death  of  a  servant  resulting  from 
negligence  of  a  superior  servant  en- 
gaged in  the  same  employment. 
Christie  v.  London  Electric  Co.,  33 
Ont.  L.  395,  7  OntWN  703,  8  OntWN 
124.    23  DomLR    476. 

47.  Central     Vermont  '  R.     Co.     v. 
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similar  state  statutes.''*  Of  course,  even  under  stat- 
utes imposing  liability  for  n^ligence  of  fellow  ser- 
vants, there  is  no  liability  unless  the  act  of  the 
fellow  servant  was  in  the  course  of  his  employ- 
ment.** 

[$  91]  S.  Oontribiitory  NegUgeiie»— •.  In  Q«l- 
ertd.  The  subject  of  contributory  n^Iigence  is 
treated  in  detail  elsewhere  in  this  work,''°  and  the 
principles  there  stated  are  applicable  to  actions  for 


death  by  wrongful  act  where  contributory  negligence 
is  available  as  a  defense.*' 

[i  92]  b.  Of  Decedent.  Subject  to  the  ordinary 
rules,  qualifications,  and  exceptions  applicable  to  the 
general  doctrine,''  and  in  the  absence  of  any  ap- 
plicatory  statute  changing  the  rule,'^  contributors- 
negligence  such  as  would  have  barred'  an  action  by 
decedent  is  a  good  defense  to  an  action  for  his 
death."*    But  under  particular  statutes,  the  defense 


White,  238  n.  8.  607.  35  SCt  865,  59 
L..  ed.  1433,  AnnCaal»l«B  263;  Qib- 
aon  V.  Chesapeake,  etc.,  R.  Co.,  216 
Fed.    24,    131    CCA    332;    New    Jersey 


Cent.  K.  Co.  v.   Toune,   200   Fed.-  859, 

'■■■-'■    ---  ra *- — 

461,    58    L.    ed.    750];    DeVlne    v.    Chl- 


118  CCA  466  [aft  222  U.  S.  602.  34  SCt 


Cago,  etc.,  R.  Co..  266  111.  248,  107 
NB  696,  AnnCa8l916B  481;  Cincin- 
nati, etc.,  R.  Co.  V.  Wilson,  161  Ky. 
640,  171  SW  430. 

'  48.  Traufller  v.  Detroit,  etc.,  Nav. 
Co.,  181  Fed.  256  (under  New  York 
statute);  Major  v.  Burlington,  etc., 
R.  Co.,  115  Iowa  309,  8S  NW  815; 
Welch  V.  Grace,  167  Mass.  590,  46  NB 
387.  See  also  generally  Master  and 
Servant  [26  Cyc  1380]. 
.  49.  Cincinnati,  etc.,  R.  Co.  v.  Wil- 
son. 161  Ky.  C40,  171  SW  430. 


80.     See  ~  Master    and    Servant    [26 

-  :.        _    _  ;  1  6061; 

Railroads    [33  Cyc  742,  823,  $04,  981, 


Cyc  1226];  Negligence  [29  Cyc  606 


1047,  1111] 

51.     See  infra  t  92  et  seq. 

6a.     See  references  supra  note  60. 

Impntad  neffUrsaoa  see  Negligence 
[29   Cyc   642]. 

53.  See  statutory  provisions. 

54.  U.  S. — ^Bunt  v.  Sierra  Buttes 
Gold  Min.  Co.,  138  U.  8.  483,  11  SCt 
464,  34  I^  ed.  1031  [atT  24  Fed.  847, 
11  Sawy.  178];  Scheffer  v.  Washing- 
ton City  Midland,  etc..  R.  Co..  105  U. 
S.  249,  26  L.  ed.  1070  (under  Virginia 
statute);    Traufller    v.    Detroit,    etc., 

'Nav.  Co.,  181  Fed.  256;  Atchison,  etc., 
R.  Co.  V.  Phillips,  176  Fed.  663,  100 
CCA  215;  Payne  v.  Illinois  Cent.  R. 
Co.,  155  Fed.  73,  83  CCA  589;  Mooney 
V.  Carter,  152  Fed.  147,  81  CCA  865 
(under  Alabama  statute) ;  Welsshaar 
V.  Kimball  SS.  Co.,  128  Fed.  397,  63 
CCA  139,  65  LiRA  84  [certiorari  den 
194  U.  S.  638,  25  SCt  859,  48  L..  ed. 
116];  Miles  v.  Receivers,  17  F.  Cas. 
No.  9.644.  4  Hughes  172. 

Ala. — Sloss-Sheflleld  Steel,  etc..  Co. 
V.  Stapp,  195  Ala.  340,  70  S  267;  Scog- 
glns  V.  Atlantic,  etc..  Cement  Co..  179 
Ala.  213.  60  S  176;  Weatherly  v.  Nash- 
ville.  etc.,  R.  Co.,  166  Ala.  575,  61  S 
959;  Birmingham  R.,  etc.,  Co.  V.  Mose- 
ly.  164  Ala.  111.  51  S  424;  Suell  v. 
Derricott,  161  Ala.  259,  49  S  895,  23 
LRANS  996.  18  AnnCas  636;  McAdory 
V.  Louisville,  etc..  R.  Co.,  109  Ala. 
686,  19  S  905;  Williams  v.  South,  etc, 
Alabama  R.  Co.,  91  Ala.  636,  9  8  77; 
Holland  v.  ,Tennessee  Coal,  etc.,  Co., 
91  Ala.  444.  8  S  524,  12  LRA  232; 
King  V.  Benkle,  80.  Ala.  505,  60  AmR 
119;  Memphis,  etc.,  R.  Co.  v.  Cope- 
land,   61   Ala,    376. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Cavenesse,   48  Ark.   106,   2   SW  506. 

Cal. — Harrington  v.  Los  Angeles  R. 
Co.,  140  Cal.  514,  74  P  16,  98  AmSR 
85,  63  LRA  238;  Lemasters  v.  South- 
ern Pac.  Co..  131  Cal.  106,  63  P  128; 
Gay  v.  Winter,  34  Cal.  153;  Noyes  ▼. 
Southern  Pac.  R.  Co.,  3  Oil.  unrep. 
Cas.  293,  24  P  927. 

Colo. — Jackson  v.  Crllly,  16  Colo. 
103.  26  P  331. 

Conn. — ^Ryan  v.  Bristol.  88  Conn. 
26,  27  A  309;  Quinn  v.  New  York,  etc.. 
R.  Co.,  56  C^nn.  44,  12  A  97,  7  AmSR 
284. 

Dak. — Bertelson  v.  Chioago,  etc.,  R. 
Co.,   6  Dak.   313.   40  NW  531. 

Del. — Goldstein  v.  People's  R.  Co., 
21  Del.  306,  60  A  975;  Neal  v.  Wil- 
mington, etc..  Electric  R.  Co.,  19  Del. 
467.  63  A  338. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Shigg,  117  Oa.  464.  43  SB  706;  West- 
em.  etc.,  R.  Co.  V.  Herndon,  114  Ga. 


168,  39  SB  911;  Georgia  R.,  etc.,  Co. 
V.  Sawyer.  112  Ga.  346.  37  SB  380; 
Southern  Bell  Tel.,  etc..  Co.  v.  Casaln, 
111  Ga.  575,  86  SB  881,  60  LRA  694; 
Seats  T.  Georgia  Midland,  etc,  R  O)., 
86  Ga.  811,  13  SB.  88;  Central  R.,  etc., 
Co.  V.  Kitchens,  83  Ga.  83,  9  SB  827; 
Prather  v.  Richmond,  etc,  R.  Co..  8(i 
Ga.  427,  9  SB  630.  12  AmSR  263;  Cen- 
tral R.  Co.  V.  Thompson,  76  Ga.  770; 
Berry  v.  Northwestern  R.  Co.,  72  Ga. 
137;  Central  R.,  etc.,  Co.  v.  Roach,  64 
Ga.  636;  Southwestern  R.  Co.  v.  John- 
son, 60  Ga.  667;  Western,  etc.,  R.  Co. 
v.  Strong,  52  Ga.  461;  Rowland  v. 
Cannon,  35  Ga.  105. 

111. — Stack  v.  East  St.  Louts,  etc, 
R.  Co.,  245  111.  308,  92  NB  241,  137 
AmSR  318;  Stollery  v.  Cicero,  etc., 
R  Co.,  243  111.  290,  90  NE  709:  Chi- 
cago (Jity  R.  Co.  v.  Wilcox,  138  111. 
370.  27  NB  899,  21  LRA  76;  Abend  v. 
Terre  Haute,  etc..  R.  Co.,  Ill  111.  202, 
53  AmR  616-  Chicago,  etc.,  R.  Co.  v. 
Trlplett,  38  111.  482;  Bell  v.  East  St. 
Louis,  etc.,  R.  Co.,  197  111.  A.  83; 
Frltl  V.  Wabash  R.  Co..  181  111.  A.  18; 
King  V.  Illinois  Midland  Coal  Co.j  168 
111.  A.  351;  Deppe  v.  Mobile,  etc.,  R. 
Co.,  167  111.  A.  6;  O'Hern  v.  Chicago 
City  R.  Co.,  161  111.  A.  208;  Metro- 
politan Trust,  etc.  Bank  v.  Chicago, 
etc.,  R.  Co.,  160  111.  A.  407;  Chicago  v. 
Carlin,  141  HI.  A.  118;  Shannon  v. 
Chicago,  etc,  R.  Co.,  126  111.  A.  637; 
Roy  v.  Bast  St.  Louis,  etc,  R.  Co.,  119 
111.  A.  813;  Illinois  Cent.  R.  Co.  v. 
Ring,    119    ni.   A.    294. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Miller,  149  Ind.  490,  49  NB  445;  Chi- 
cago, etc.,  R.  Co.  v.  Hedges,  118  Ind. 
5.  20  NB  530;  Indiana,  etc.,  R.  Co.  v. 
Greene,  106  Ind.  279.  6  NE  603,  66 
AmR  736;  Lofton  v.  Vogles,  l7  Ind. 
105;  EvansviUe,  etc,  R,  Co.  v.  Low- 
dermilk,  16  Ind.  120;  Smith  v.  Cleve- 
land, etc.  R.  Co..  (A.)  116  NB  603: 
Pittsburgh,  etc..  R.  Co.  v.  Rogers.  45 
Ind.  A.  230,  87  NB  28;  Cleveland,  etc, 
R.  Co.  V.  Henry,  (A.)  80  NB  636. 

Iowa. — Brown  v.  West  Riverside 
Coal  Co.,  143  Iowa  662,  120  NW  732, 
28  LRANS  1260;  Beck  v.  Firmenlch 
Mfg.  Co.,  82  Iowa  286,  48  NW  81; 
NeWman  v.  Chicago,  etc.,  R.  Co..  80 
Iowa  672,  46  NW  1054;  Lane  v.  Cen- 
tral Iowa  R.  Co.,  69  Iowa  443,  29  NW 
419. 

Kan. — ^Kansas  Pac  R.  Co.  v. 
Salmon,  14  Kan.  612. 

Ky. — Cincinnati,  etc,  R.  Co.  v.  Lov- 
ell.  141  Ky.  249.  132  SW  569,  47  LRA 
NS  909  [reh  den  133  SW  788];  Cin- 
cinnati, etc..  R.  Co.  V.  Tocum,  137  Ky. 
117,  123  SW  247,  1200;  Warren  v. 
Jeunesse,  122  SW  862;  Smith  v.  Na- 
tional Coal.  etc..  Co.,  136  Ky.  671,  117 
SW  280;  Louisville,  etc..  R.  Co.  v. 
Whlllow,  105  Ky.  1,  43  SW  711.  19 
KyL  1931,  41  LRA  614;  Clarke  v. 
Louisville,  etc.,  R.  Co..  101  Ky.  34.  39 
SW  840.  18  KyL  1082,  36  LRA  123; 
Passamaneck  v.  Louisville  R.  Co.,  98 
Ky.  195,  32  SW  620;  Jacobs  v.  Louis- 
ville, etc..  R.  Co..  10  Bush  263. 

La. — Heard  v.  Dubach  Lumber  Co., 
128  La.  826,  55  S  471:  Weeks  v.  New 
Orleans,  etc.,  R.  Co..  32  La.  Ann.  615; 
Murray  v.  Pontchartraln  R.  Co.,  31 
La.  Ann.  490:  Knight  v.  Pontchar- 
traln R.  Co.,  23  La.  Ann.  462. 

He. — Perkins  v.  Oxford  Paper  Co., 
104  Me.  109.  71  A  476;  McDonough  v. 
Grand  Trunk  R.  Co.,  98  Me.  304.  66  A 
913;  State  v.  Maine  Cent.  R.  Co.,  76 
Me.  367,  49  AmR  622. 

Md.— Tucker  v.  State.  89  Md.  471, 
43    A    778,    44    A    1004,    46    LRA   181; 


Northern  Cent.  R.  Co.  v.  State.  54  Md. 
113;  Baltimore,  etc,  R.  Co.  v.  State. 
29  Md.  252,  96  AmD  628.  8«e  also 
Baltimore,  etc.,  R.  Co.  v.  State.  75 
Md.  162,  23  A  810,  )2  AmSR  ilt^iXo 
the  effect  that  there  can  be  no  recov- 
ery for  the  death  of  a  servant  who 
assumes  the  risk  of  the  danger  from 
which   his   death   results). 

Mass. — Kalllo  v.  Worcester  Cons. 
St.  R.  Co..  222  Mass.  121,  109  NE  814 
(under  statute  [1907]  c  392)-.  Gaflney 
v.  Bay  State  St.  R.  Co.,  221  Mass.  4S7. 
109  NB  361;  C^arney  v.  Boston  EL  R. 
Co.,  219  Mass.  663,  107  NB  411;  Gre- 
nier  v.  O'Qara.  219  Mass.  16,  106  NE 
663;  Slattery  v.  New  York,  etc..  R. 
Co.,  203  Mass.  45$,  89  NE  622.  133 
AmSR  311;  Hudson  v.  Lynn,  etc,  R. 
Co.,  185  Mass.  610,  71  NB  66;  Chand- 
ler V.  New  York,  etc,  R.  Co..  159 
Mass.  689.  35  NE  89  (construinK  a 
Connecticut  statute):  Corcoran  t. 
Boston,  etc.,  R.,  Co.,  133  Mass.  B07. 

Mich. — McQuisten  v.  Detroit  Cit- 
izens' St.  R.  Co.,  160  Mich.  332.  113 
NW  1118;  Saner  v.  Lake  Shore,  etc. 
R.  Co..  108  Mich.  31,  66  NW  «24;  Uc- 
Clellan  v.  Ft.  Wayne,  etc,  R.  Co..  106 
Mich.  101,  62  NW  1026:  Michigan 
Cent.  R.  Co.  v.  Ompau.  36  Mich.  468; 
Kelly  V.  Handrle,  26  Mich.  266. 

Minn. — Carney  v.  Chicago,  etc.  R. 
Co.,  46  Minn.  220,  48  NW  912;  HarrU 
v.  Minneapolis,  etc.,  R.  Co.,  37  Minn. 
47,  33  NW  12. 

Miss. — Fulmer  v.  Illinois  Cent.  R. 
Co.,    68    Miss.   366,   8    S   617. 

Mo. — Blddlecom  v.  Nelson  Oraln 
Co.,  178  SW  750;  Powell  v.  St.  Louis, 
etc.,  R.  Co..  229  Mo.  246,  129  SW^  963: 
Holwerson  v.  St.  Louis,  etc,  R.  Co.. 
157  Mo.  216,  57  SW  770,  60  LRA  8S0; 
Karle  v.  Kansas  City,  etc,  R.  Co..  65 
Mo.  476;  Devltt  v.  Pacific  R.  Co.,  SO 
Mo.  302;  Morrlssey  v.  Wiggins  F'erry 
Co.,  43  Mo.  380,  97  AmD  402;  Huel- 
senkamp  v.  Citizens'  R.  Co.,  34  Mo. 
45;  Qoode  v.  Central  Ck>al.  etc,  Co.. 
167  Mo.  A.  169.  161  SW  608;  Newton 
V.  Wabash  R.  Co.,  1S2  Ho.  A.  167.  132 
SW  1196. 

Mont. — Maronen  v.  Anaconda  Cop- 
per Mln.  Co.,  48  Mont.  249,  13«  P  968: 
Melville  V.  Butte-Balaklava  Copper 
Co.,  47  Mont.  1,  130  P  441. 

Nebr. — Holmes  v.  Chicago,  etc..  R. 
Co.,   73  Nebr.  489,  103  NW  77. 

N.  J. — Hamilton  v.  Delaware,  etc.. 
R.  Co.,  60  N.  J.  L.  263.  13  A  29;  Tel- 
fer  v.  Northern  R  Co.,  30  N.  J.  L. 
188;  Blaker  v.  New  Jersey  Midland 
R.   Co.,   30   N.   J.  Eq.   240. 

N.  Y. — Sackheim  v.  Pigueron.  215 
N.  Y.  62,  109  NB  109  (under  Code 
Civ.  Proc  S  841b  expressly  provid- 
ing that  contributory  negligence  of 
decedent  shall  be  a  defense  to  be 
pleaded  and  proved  by  defendant,  and 
holding  that  such  statute  affects  pro- 
cedure only  and  hence  applies  to 
pending  actions);  Kelllher  v.  New 
York  Cent.,  etc.,  R.  Co.,  212  N.  Y. 
207,  105  NE  824;  Lamb  v.  Union  R. 
Co.,  195  N.  Y.  260.  88  NE  371;  Baxter 
V.  Auburn,  etc.,  Electric  R  Co..  190 
N.  Y.  439.  83  NB  469;  Sullivan  v.  Ti- 
oga R.  Co.,  112  N.  Y.  643.  20  NE  569. 
8  AmSR  793;  Hoag  v.  New  York 
Cent.,  etc,  R.  Cc,  111  N.  Y.  199,  18 
NB  648  (where  both  husband  and 
wife  were  killed  in  the  same  acci- 
dent, and  it  was  held  that  the  con- 
tributory negligence  of  the  husbasd 
could  net  be  imputed  to  the  wife  so 
as  to  bar  a  recovery  by  her  adminis- 
trator for  her  death);  Cordell  v.  New 
York  Cent.,  etc,  R.  Co.,  75  N.  Y.  38»: 


For  later  oaaea,  dereXopaMBta  and  ohaBfM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbtf. 
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of  eontribntory  negligence  is  not  available.**  Under 
the  Federal  Employers'  Liability  Act,  by  express 
proxision,  contributory  negligence  of  the  decedent 
is  no  defense  to  an  action  for  his  death,  but  merely 
goes  in  mitigation  of  damages,"  and  a  similar  mle 


prevails  nnder  some  other  statntes.*' 

Willful,  Intanttonal,  or  wanton  acts.  The  doctrine 
of  contribntory  negligence  has  no  application  when 
the  death  resulted  from  intentionid  violence,**  or 


Van  Sclialck  v.  Hudaon  River  R.  Co., 
43  N.  T.  527;  Curran  v.  Warren  Chem- 
ical, etc,  Co.,  3«  N.  T.  163;  Wilds  v. 
Hudson  River  R.  Co.,  29  N.  T.  SIS: 
Wilds  V.  Hudson  River  R.  Co.,  ti 
N.  T.  430;  Button  V.  Hudson  River 
R.  Co.,  18  N.  T.  248;  Flaherty  v. 
Meade  Transfer  Co.,  157  App,  Dlv. 
416,  142  NTS  357;  Carr  v.  Merchants' 
Union  Ice  Co.,  91  App.  Dlv.  162,  86 
NTS  368;  CanninK  v.  Buffalo,  eta,  R. 
Co.,  28  App.  Dlv.  621,  60  NTS  506; 
Lehman  v.  Brooklyn,  29  Barb.  234; 
Mackey  v.  New  York  Cent.  R.  Co.,  27 
Barb.  628;  Willetts  v.  Buffalo,  etc., 
R.  Co.,  14  Barb.  586;  Oalvln  v.  New 
Tork,  54  N.  T.  Super.  296  [rev  on 
other  ffrounda  112  N.  T.  22S.  19  NE 
«7S]. 

N.  C. — Pegram  v.  Seaboard  Air  Iiine 
R.  Co.,  139  N.  C.  SOS,  61  SB  976,  4 
AnnCas  214. 

N.  D. — Cameron  v.  Great  North- 
ern R.  Co.,  8  N.  D.  618,  80  NW  886. 

Oh. — Cleveland,  etc.,  R.  Co.  v. 
Workman,  66  Oh.  St.  609,  64  NS!  682. 
90  AmSR  602;  Darlins  v.  Williams, 
35  Oh.  St.  68;  Schausten  ▼.  Toledo 
Cons.  St.  R.  Co.,  18  Oh.  Clr.  Ct.  691, 
7  Oh.  Clr.  Dec.  389;  E^rle  R.  Co.  v. 
Dump,  21  Oh.  Cir.  Ct.  N.  S.  800. 

Pa. — Qrant  v.  Philadelphia,  etc,  B. 
Co.,  216  Pa.  265.  64  A  463;  Pennsyl- 
vania R.  Co.  v.  Bell,  122  Pa.  58,  16  A 
661;  Pennsylyanla  R.  Co.  v.  Lewis,  79 
Pa.  3S;  Fink  v.  Oarman,  40  Pa.  96; 
Pennsylvania  R.  Co.  v.  Zebe.  S3  Pa. 
318. 

Porto  Rico. — De  Lopes  v.  de  Sainte 
Jeanne,  7  Porto  Rico  Fed.  647. 

a  D.— Whaley  v.  Vldal.  27  8.  D. 
642,  132  NW  S48. 

Tenn. — Greenlaw  v.  Louisville,  etc, 
R.-  Co.,  114  Tenn.  187,  86  SW  1072: 
Nashville,  etc.,  R.  Co.  v.  Smith,  6 
Heisk.  174;  Chumley  v.  Louisville, 
etc.,  R.  Co.,  5  Tenn.  Civ.  A  73. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Wallace.  76  Tex.  636,  13  BW  565; 
AKUinaga  v.  Medina  Valley  Irr.  Co., 
(Civ.  A.)  168  SW  78;  StephenvlUe, 
etc.,  B.  Co.  V.  VOBS,  (Civ.  A.)  159  SW 
64;  Wilson  v.  Brown,  (Civ.  A.)  154 
SW  S22;  Texas,  etc.,  B;  'Co.  v.  Bell, 
(Civ.  A.)   39  SW  636. 

Utah. — Palmer  v.  Oregon  Short 
Line  R.  Co.,  31  Utah  466,  98  P  689, 
16  AnnCas  229;  Helfrlch  v.  Ottden 
City  R.  Co.,  7  Utah  186.  26  P  295. 

Vt. — Ploof  V.  Burlington  Tract.  Co., 
70  Vt.  509,  41  A  1017.  43  LRA  108. 

Va. — Driver  v.  Southern  R.  Co.,  103 
Va.  650,  49  SE  1000;  Norfolk,  etc.,  R. 
Co.  V.  (iarper,  88  Va.  556.  14  SE  328: 
Baltimore,  etc.,  R.  Co.  v.  Sherman.  30 
Gratt.    (71   Va.)    603. 

W.  Va. — Swope  V.  Keystone  Coal, 
«tc..  Co.,  78  W.  Va.  617,  89  SE  284, 
LRA1917A   1128. 

Wis. — Vurhop  V.  Milwaukee,  21 
^7is.    269. 

Eng. — ^Thorogood  v.  Bryan.  8  C.  B. 
115,  66  BCL  115,  137  Reprint  452; 
Witherley  v.  Regent's  C^nal  Co.,  12 
C  B.  N.  S.  2,  104  ECL  2.  142  Reprint 
1041;  Tucker  v.  Chaplin.  2  C.  &  K.  730, 
«1  BCL  730:  Senior  v.  Ward,  1  B.  &  E. 
385,  102  BCL  386,  120  Reprint  954: 
Barton's  Hill  Coal  Cte.  v,  Reld,  3 
Macq.   H.   L.   266. 

Can. — Grand  Trunk  R.  Co.  v.  Bir- 
kett,  35  Can.  S.  C.  296. 

B.  C. — Loach  V.  British  Columbia 
Electric  R.  Co.,  19  B.  C.  ITI;  White 
V.  Victoria  Lumber,  etc,  Co.,  14  B.  <3> 
367.  17  AnnCas  1214. 

Man. — Lewis  v.  Grand  Trunk  Fac. 
R.  Co.,  24  Man.  807  [app  dism  62  C^n. 
S.   C.   227].    ■ 

N.  S. — Howie  V.  Dominion  Coal  Co., 
37  N.  8.  Ill;  Hawley  v.  Wright,  34 
N.  8.  366. 

Ont — Sitkoff  V.  Toronto  R.  Co.,  36 
Ont.  L.  97,  9  OntWN  467;  Cook  v. 
Grand  Trunk  R.  Co..  31  Ont.  L.  183, 
<    OntWN    177;    Hudson    v.    Napanee 


River  Impr.  Co.,  31  Ont.  L.  4V.  5  Ont 
WN  467,  26  OntWR  460,  6  OntWN 
11;  Vanvalkenburg  v.  Northern  Nav. 
Co.,  30  Ont.  L.  142,  5  OntWN  564; 
Plouffe  V.  C^anada  Iron  Furnace  Co., 
11  Ont.  L.  52,  6  Ont.  L.  500;  Plant 
V.  Grand  Trunk  R.  Co.,  27  U.  C.  Q.  B. 
78. 

Newfoundl. — C^rlston  v.  St.  John, 
7  Newfoundl.  609. 

[a]  Vatnr*  of  dsfanasv— 'Ylontrlb- 
utory  negligence  of  the  party  injured 
Is  usually  a  defense  to  an  action  for 
damages;  but  In  actions  under  this 
section,  contributory  negligence  is 
not,  strictly  speaking,  a  defense,  but 
prevents  the  liability  to  an  action  for 
damages  from  arising.  The  burden 
of  proving  that  the  liability  has 
arisen,  therefore,  rests  on  the  plain- 
tiff." Wolf  V.  Lake  Brie,  etc.,  R.  Co., 
56  Oh.  St.  517,  628,  46  NE  708,  36 
LRA   812. 

[b]  Itliutr  cdtSa  MuplorM  without 
yasent's  ooaaeat.— (1)  A  father  may 
recover  for  the  death  of  a  minor  son 
killed  in  an  employment  entered 
without  the  father's  consent,  al- 
though the  son  was  guilty  of  con- 
tributory negligence,  but  it  Is  other- 
wise where  the  father  consented  to 
the  employment.  Williams  v.  South, 
etc,  R.  Co.,  91  Ala.  636,  9  8  77.  (2) 
But  there  Is  authority  to  the  con- 
trary. Texas,  etc.,  R.  Co.  v.  Crowder, 
63  Tex.  602;  Texas,  etc.,  R.  Co.  v. 
Crowder,  61  Tex.  262;  Texas,  etc,  R. 
Co.   V.   Carlton.    60    Tex.    397. 

65.     See  statutory  provlslona 

[a]  Xa  ZlllnoiB,  under  the  Mines 
and  Miners  Act,  contributory  negli- 
gence is  not  a  defense.  Davis  v.  Il- 
linois Collieries  Co.,  232  111.  284,  83 
NB  836;  Waschow  v.  Kelly  Coal  Co., 
151  111.  A.  41  [aff  246  111.  Bl6,  92  NB 
303];  McCray  v.  Msweaqua  Coal  Min., 
etc.,  Co.,  149   111.  A.    666. 

[b]  Xb  Maaaaohnaatts  (1)  contrib- 
utory negligence  of  a  passenger  on 
a  railroad  is  no  defense.  Boston,  etc., 
R.  Co.  V.  Kurd.  lOS  Fed.  116,  47  CCA 
615,  56  LRA  193  [certiorari  den  184 
U.  S.  700,  22  set  .939,  46  L.  ed.  765] 
(under  Massachusetts  statute);  Re- 
naud  V.  New  Tork.  etc.,  R.  Co.,  210 
Mass.  653,  97  NB  98,  38  LRANS  689 
(under  statute  flxlng  a  '  penalty): 
Jones  V.  Boston,  etc..  R.  Co.,  20& 
Mass.'  108,  90  NB  1152;  Brooks  v. 
Fltchburg,  etc.  R.  Co.,  200  Mass.  8, 
86  NB  289;  Hudson  v.  Lynn,  etc, 
R.  Co.,  185  Mass.  510,  71  NE  66;  Mer- 
rill V.  Eastern  R.  Co.,  139  Mass.  262, 
29  NE  666;  Com.  v.  Boston,  etc.,  R. 
Corp..  134  Masa  211.  (2)  But  negli- 
gence of  a  passenger,  as  distin- 
guished from  contributory  negli- 
gence, Is  a  defense  where  It  was  the 
true  cause  of  the  Injury  and  death. 
Boston,  etc.,  R.  Co.  v.  Hurd.  aupra. 

Se.  U.  S. — Central  Vermont  R.  Co. 
V.  'White,  238  U.  S.  507.  35  SCt  865,  5» 
L.  ed.  1438,  AnnCasl916B  252;  Louis- 
ville, etc.,  R.  Co.  v.  Wene,  202  Fed. 
887,  121  CCA  245;  C:!aln  v.  Southern 
R.   Co.,   199  Fed.   211. 

Ala. — Louisville,  etc.,  R.  <3o.  v. 
Fleming,  194  Ala.  61,  69  S  126. 

Ark. — St.  Louis  R.  Co.  v.  Rodgers, 
118    Ark.    263,    176    SW    696. 

Ky.— Ellis  V.  Louisville,  etc.,  R. 
Co..  155  Ky.  746,  160  SW  612. 

N.  C. — Kenney  v.  Seaboard  Air  Line 
R.  Co.,  166  N.  C.  99,  80  SB  1078. 

[a]  •'«!•  dlstlzotleii  batw**»  •»■ 
BWnsd  risk  and  contribntory  negll- 
gsnee  Is  not  only  recognised  by  the 
Federal  F.mployera'  Liability  Act,  but 
by  the  Federal  and  other  courts  of 
this  country.  CHioctaw,  etc.,  R.  Co.  v. 
McDada.  191  U.  S.  64,  24  SCt  24,  48 
L.  ed.  96;  Baltimore,  etc.,  R.  Co.  v. 
Baugh,  149  U.  S.  868.  13  SCt  914,  87 
L.  ed.  772:  St.  Louis  Cordage  Co.  v. 
Miller,  126  Fed.  495,  61  CCA  477.  63 
LRA     6S1.  .  .  .  The     distinction     be- 


tween assumed  risk  and  contributory 
negligence  is  of  great  importance  in 
oaaea  arising  under  the  Federal  Em- 
ployers' Liability  Act;  for  assumed 
risk  bars  a  recovery,  while  contribu- 
tory negligence  merely  diminishes 
the    amount    of    recovery."      Chesa- 

Seake,  etc.,  R.  Co.  v.  De  Atley,  159 
:y.  687,  692,  693.  167  SW  933.  For 
full  discussion  see  Master  and  Serv- 
ant   [26   Cyc  11771. 

B7.  Carey  v.  Day,  36  Conn.  162; 
Florida  Cent.,  etc.,  R.  Co.  v.  Fox- 
worth.  41  Fla.  1,  26  S  838,  79  AmSR 
149:  Middle  Tennessee  R.  Co.  v.  Mc- 
Millan, 131  Tenn.  490,  184  SW  20; 
Artenberry  v.  Southern  R.  Co.,  103 
Tenn.  256,  52  SW  878;  Fatton  v.  East 
Tennessee,  etc.,  R.  Co.,  89  Tenn.  370, 
16  SW  919,  12  LKA  184;  Chesapeake, 
etc.,  R.  Co.  V.  Foster,  88  Tenn.  671,  18 
SW  694,  14  SW  428;  Nashville,  etc., 
R.  Ck>.  V.  Smith,  6  Heisk.  (Tenn.)  174; 
Nichols  Chemical  Co.  v.  Lefebvre,  42 
Can.  S.  C.  402. 

[a]  m  VlocMa^— "The  plain  con- 
struction of  our  statute,  in  the  ab- 
sence of  a  provision  similar  to  the 
one  quoted,  is  that  plaintiff  is  not 
debarred  from  recovering  unless  the 
injury  was  caused  entirely  by  his 
own  negligence,  or  by  his  consent; 
but  that  in  all  cases  where  the  negli- 
gence of  the  plaintiff  and  defendant 
produces  the  injury,  the  plaintiff's 
damages  are  to  be  diminished  by  the 
jury  in  proportion  to  the  default  at- 
tributable to  him."  Florida  Cent., 
etc,  R.  (3o.  V.  Foxworth,  41  Fla.  1, 
63,    25   S    S38,    79  AmSR   149. 

88.  Ala. — Suell  v.  Derrlcott.  161 
Ala.  269,  263,  49  S  895,  23  LRANS 
996,  18  AnnC^as  636;  lA>uisvllle,  etc, 
R.  Co.  V.  Markee,  103  Ala.  160,  15  8 
611,  49  AmSR  21. 

Ind. — Steinmets  v.  Kelly,  72  Ind. 
442,  37  AmR  170. 

Ky. — ^Hollingsworth  v.  Wamook,  47 
SW  770,   20  KyL  883. 

Md. — Tucker  v.  State,  89  Md.  471, 
43  A   778,    44   A    1004. 

Mo. — Gray  v.  McDonald,  104  Mo. 
303,    313,    16   SW   398. 

N.  T.— Kain  v.  Larkin.  66  Hun  79, 
9   NTS  89 

Oh.— Exirling  V.  Williams,  36  Oh. 
St.   68. 

"It  is  too  well  settled  in  this  etate 
to  need  citation  of  authority  that 
contributory  negligence  on  the  part 
of  the  plaintiff  is  available  as  a  de- 
fense where  the  Injury  Is  the  result 
of  simple  negligence,  and  that  it  is 
not  available  as  a  defense  when  the 
Injury  is  the  result  of  wanton  negli- 
gence OF  willful  Injury."  Suell  v. 
Derrlcott.  aupra. 

"This  action  is  not  founded  on  neg- 
ligence at  all,  and  in  order  to  consti- 
tute contributory  negligence  on  the 
part  of  vthe  deceased  there  must  have 
been  negligence  on  the  part  of  de- 
fendant. If  the  defendant  Is  liable 
at  all  It  is  because  he  aided  and  as- 
sisted the  boy  in  the  commission  of  a 
wanton  and  wilful  act  causing  the 
death  of  Gray.  If  the  defendant's 
act  was  justifiable,  then  that  is  the 
end  of  the  case;  if  It  was  not,  then 
he  is  liable."  Gray  v.  McDonald,  su- 
pra. 

[a]  Ver  asMupIa^— (1)  In  an  ac- 
tion for  killing  deceased  by  shooting 
him,  the  fact  that  the  deceased 
brought  on  the  difflculty  Is  no  de- 
fense. O'Brien  v.  St.  Louis  Transit 
Co..  212  Mo.  59,  110  SW  705.  IS  Ann 
Ctes  86;  Darling  v.  Williams.  35  Oh. 
St.  68.  (2)  Where  the  theory  of  de- 
fendant was  that  his  act  in  shoot- 
ing and  killing  the  deceased  was  jtts- 
timible  because  deceased  was  making 
an  unlawful  assault  on  defendant's 
servant,  the  question  of  negligence 
on  the  part  of  the  deceased  Is  not  in- 
volved.   Tucker  v.  State,  89  Md.  471. 
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from  the  willful  or  wanton  act  ot  another." 

What  law  govemfl.     The  lex  loei  delicti  gonrems 

the    availability   of    eonthbutory   negligence    as    a 

defense." 

[i  93]     c.    Of  Beneficiary.    Subject' to  the  nsnal 

43  A  778,  44  A  1004.  46  LRA  181.  (3) 
Where  a  person  armed  and  ready  to 
fight  provokes  an  assault  by  using 
Insulting  language  to-^ard  another 
during  which  he  kills  such  other,  the 
fact  that  the  deceased  struck  the 
first  blow  Is  no  defense.  HolUngs- 
worth  V.  Warnock,  47  SW  770,  20 
KyL.   883. 

se.  A)a. — Scoggins  v.  Atlantic, 
etc..  Cement  Co.,  179  Ala.  213,  «0  S 
175;  Louisville,  etc.,  R.  Co.  v.  Orr,*-121 
Ala.  489,  26  S  35. 

111. — Litchfield  Coal  Co.  v.  Taylor, 
81  III.  590;  Foster  v.  Shepherd,  164 
111.  A.  199  [rev  on  other  grounds  258 
111.  164.  101  NB  411,  45  LRANS  167. 
AnnCasl914B  672];  Stevenson  v. 
Avery  Coal,  etc.,  Co.,  152  111.  A.  565 
[ate  246  111.  609,  93  NE  40]  (Mines 
and  Mineral  Act);  McCray  v.  Mowea- 
qua  Coal  Min.,  etc.,  Co.,  149  111.  A. 
665;  Chicago,  etc.,  R.  Co.  v.  Stone,  109 
111.,  A  617. 

Ky. — Union  Warehotise  Co.  v.  Prew- 
itt,  50  SW  964.  21  KyL  67;  HoUings- 
wortb  V,  Warnock,  47  SW  770,  20 
KyL  883:  Louisville,  etc..  R.  Co.  v. 
Conin,  27  SW  865,  16  KyL  296:  Bsk- 
rldge  V.  Cincinnati,  etc.,  R.  Co.,  89 
Ky.  367,  12  SW  580,  11  KyL  557; 
Derby  v.  Kentucky  Cent  R.  Co.,  4 
SW  303,  9  KyL  153;  Louisville,  etc.. 
R.  Co.  V.  Brice.  84  Ky.  298,  1  SW  483, 
8  KyL  271:  McLeod  v.  Glnther,  80  Ky. 
399;  Claxton  v.  Lexington,  etc.,  R. 
Co.,  13  Bush  636;  Louisville,  etc.,  R. 
Co.  V.  Filbern,  6  Bush  574,  99  AmD 
690:  Chattarol  R.  Co.  v.  Leftwltch,  7 
KyL  165,   13  Ky.  Op.   480. 

Mass. — Murphy  v.  Boston,  eta;  R. 
Co.,  216  Mass.  178,  103  ME  291. 

Mo. — Holwerson  v.  St.  Louis,  etc., 
R.  Co..  157  Mo.  216,  57  SW  770,  BO 
LRA  850:  Gray  v.  McDonald,  104  Mo. 
308,  16  SW  398. 

N.  Y.— Kaln  v.  Larkln,  56  Hun  79,  9 
NTS  89. 

Oh. — Schausten  v.  Toledo  Cons.  St. 
R.  Co.,  18  Oh.  Cir.  Ct.  691,  7  Oh.  Clr. 
Dec.  389. 

Va. — Matthews  v.  Warner,  29  Oratt. 
(70  Va.)    570,   26  AmR   396. 

Que. — ^Martel  ▼.  Ross,  16  Que.  Su- 
per. 118. 

eo.  Louisville,  etc.,  R.  Co.  v.  Whlt- 
Io<y,  114  Ky.  470.  105  Ky.  1.  43  SW 
711,   19  KyL   1931.  41  LRA   614. 

[a]  Bnle  applied. — ^The  deceased 
was  killed  in  Tennessee  under  such 
circumstances  as  would  have  entitled 
him  to  recover,  although  his  contrib- 
utory negligence  would  have  gone  in 
mitigation  of  damages.  Under  the 
Kentucky  law.  such  contributory  neg- 
ligence would  be  an  absolute  bar  to 
recovery.  In  an  action  in  Kentucky 
it  was  held  that  the  Tennessee  law 
would  control.  Louisville,  etc.,  R. 
Co.  v.  Whitlow,  106  Ky.  1,  114  Ky. 
470,  43  SW  711,  19  KyL  1931,  41  LRA 
614. 

61.  See  Master  and  Servant  [26 
Cyc  1226];  Negligence   [29  Cyc  60S]. 

62.  Ga. — Atlanta,  etc.,  R.  Co.  v. 
Gravitt,  93  Ga.  369.  20  SE  650,  44 
AmSR   146.   26   LRA   553. 

Iowa. — Wymore  v.  Mahaska  Coun- 
ty, 78  Iowa  396.  43  NW  264,  16  AmSR 
449,  6  LRA  546;  Walters  v.  Chicago, 
etc.,  R.  Co.,  41  Iowa  71. 

La. — ^Westerfield  v.  Levis,  43  La. 
Ann.    63,    9   S   52. 

Mich. — Love  v.  Detroit,  etc,  R.  Co., 
170  Mich.  1,  135  NW  963. 

N.  T. — Foley  v.  New  York  Cent., 
etc..  R.  Co..  78  Hun  248.  28  NTS  816 
(holding  negligence  of  parents  im- 
putable to  young  child  so  as  to  bar 
recovery  for  parents) ;  Lewin  v.  Le- 
high Valley  R.  Co..  52  App.  Div.  69,  65 
NTS  49  [aff  165  N.  T.  667  mem,  59 
NE  301  mem] ;  Hennessey  v.  Brook- 
lyn City  R.  Co.,   6  App.   Dlv.   206,   39 


rulea  governing  the  defense  of  contributory  negli- 
gence,'^ including  imputed  negligence  where  such 
doctrine  prevails,*^  it  is  almost  everywhere  held  ;that 
contributory  n^ligence  of  a  beneficiary  will  bar  an 
action  by  or  for  the  benefit  of  such  beaefieiary." 


NTS  805. 

Pa. — Darbrinsky  v.  Pennsylvania 
Co.,  248  Pa.  603,  94  A  269,  LRA1915E 
781. 

Vt. — Ploof  V.  Burlington  Tract. 
Co.,  70  Vt.  609,  41  A  1017,  43  LRA 
108. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Grose- 
close,  88  Va.  267.  13  SE  454,  29  AmSR 
718. 

W.  Va. — Potts  V.  Union  Tract.  Co., 
76  W.  Va.  212,  83  SE  918  (negligence 
of  mother  not  Imputable  to  father). 

Wis. — Kuchler  v.  Milwaukee,  etc., 
Co.,  157  Wis.  107,  146  NW  1133,  Ann 
Ca8l916A   891. 

See  generally  Negligence  [29  Cyc 
642]. 

63.  U.  S. — Lee  v.  New  River,  etc., 
Coal  Co.,  203  Fed.  644,  122  CCA  40,  45 
LRANS  940  (under  West  Virginia 
statute). 

Ala. — Southern  R.  Co.  v.  Shipp,  169 
Ala.  327,  6S  8  150;  Alabama,  etc.,  R. 
Co.  V.  Burgess,  116  Ala.  509,  22  S 
913;  Alabama  Great  Southern  R. 
Co.  V.  Dobbs,  101  Ala.  219,  12  S  770; 
Williams  V.  South,  etc..  Alabama  R. 
Co...  91  Ala.   635,    9    S   77. 

Ai-k. — St.  Louis  Southwestern  R. 
Co.  V.  Cochran,  77  Ark.  398,  91  SW 
747;  St.  Louis,  etc.,  R.  Co.  v.  Daw- 
son, 68  Ark.  1,  56  SW  46;  St.  Louis, 
etc.,   R.   Co.   V.   Freeman,    36   Ark.   41. 

Colo. — Phlllipa  V.  Denver  City 
Tramway  Co.,  53  Colo.  468,  128  P  460, 
AnnCasl914B  29.  _ 

Ga. — Atlanta,  etc,  R.  Co.  v.  Gra- 
vitt, 93  Ga.  369,  20  SB  550,  44  AmSR 
145,  26  LRA  553;  Savannah  Electric 
Co.  V.  Dixon.  18  Ga.  A.  314,  89  SE 
373;  Stamps  v.  Newton  County,  8  Ga. 
A.  229.  68  SE  947. 

Ida. — Holt  V.  Spokane,  etc.,  R.  Co., 
4  Ida.  443,  40  P  56. 

111. — Ohnesorge  v.  Chicago  City  R. 
Co.,  259  III.  424,  102  NE  819;  Illinois 
Cent.  R.  Co.  V.  Warrlner,  229  111.  91, 
82  NE  246  [afl:  132  111.  A.  301];  True, 
etc.,  Co.  V.  Woda,  201  III.  315.  66  NE 
369;  Pekin  v.  McMahon.  154  111.  141, 
39  NE  484,  45  AmSR  li4.  27  LRA 
206;  Toledo,  etc.,  R.  Co.  v.  Qrable,  88 
111.  441;  Toledo,  etc..  R.  Co.  v.  Miller, 
76  111.  278  (custodian) ;  Edwards  v. 
Negley,  193  III.  A.  426;  Thomas  v. 
Anthony,  179  111.  A.  463  [rev  on  other 
grounds  261  111.  288,  103  NE  9741; 
Flood  V.  Keeley  Brewing  Co.,  175  111. 
A.  441;  Baltimore,  etc,  R.  Co.  v. 
Plets,  61  III.  A.  161. 

Ind. — Evansville,  etc,  R.  Co.  v. 
Wolf,  59  Ind.  89;  JefTersonville,  etc., 
R.  Co.  V.  Bowen,  49  Ind.  154;  Chicago, 
etc.,  R.  Co.  V.  Bossert.  44  Ind.  A.  246, 
87  NE  158;  Indianapolis  St.  R.  Co.  v. 
Antrobus.  33   Ind.  A.  663,  71  NE  971. 

Ky.— Kentucky  Utilities  Co.  v.  Mc- 
Carty,  169  Ky.  38,  183  SW  237;  Mills 
V.  C^vanaugh,  94  SW  651,  29  KyL 
685;  Sandlfer  v.  Louisville,  etc.,  R. 
Co.,  89  SW  628.  28  KyL  464:  Toner 
V.  South  Covington,  etc,  R.  Co.,  109 
Ky.  41,  58  SW  439.  22  KyL  664; 
Schlenk  v.  Central  Pass.  R.  Co.,  23 
SW  589.  15   KyL  409    (custodian). 

La. — ^Westerfleld  v.  Levis,  48  La. 
Ann.  63,  9  S  B2. 

Me. — Grant  v.  Bangor  R.,  etc.,  Co., 
109  Me.  133.  83  A  121. 

Mass. — Lundergan  v.  New  York 
Cent.,  etc.,  R.  Co.,  208  Mass.  460,  89 
NE  626. 

Mich. — Love  v.  Detroit,  etc.,  R.  Co., 
170  Mich.  1.  135  NW  963;  Feldman  v. 
Detroit  United  R.  Co.,  162  Mich.  486. 
127  NW  687:  Miller  v.  Meade  Tp.,  128 
Mich.  98,  87  NW  131. 

Minn. — Kokesh  v.  Price,  136  Minn. 
804.  161  NW  715;  Decker  v.  Itasca 
Paper  Co.,  Ill  Minn.  439,  127  NW  183; 
Mattson  v.  Minnesota,  etc,  R.  Co.,  98 
Minn.  296.  108  NW  517. 

Miss. — Tazoo,  etc.,  R.  Co.  v.  Slaugh- 


ter. 92  Miss.  289.  45  S  87S. 

Mo. — Jackson  v.  Kansas  City,  etc.. 
R.  Co.,  157  Mo.  621,  58  SW  32.  80 
AmSR  650;  Wiese  v.  Remme,  140  Mo. 
289,  41  SW  797;  Czezewska  v.  Benton- 
Bellefontaine  R.  Co.,  121  Mo.  201.  25 
SW  911;  Jensen  v.  Kansas  City,  181 
Mo.  A.  359,  138  SW  827. 

Nebr. — Tucker  v.  Draper.  62  Nebr. 
66,   86  NW  917,   64   LRA' 321. 

N.  C. — Ferrell  v.  Dixie  Cotton  Mills. 
157  N.  C.  628.  73  SE  142,  37  LRANS 
64;  Harton  v.  Forest  City  TeL  Co..  141 
N.  C.  455,  54  SE  299;  Davis  v.  Sea- 
board Air  Line  R.  Co..  136  N.  C.  115. 
48  SB  591,  1  AnnCas  214. 

N.  D. — Scherer  v.  Schlaberg,  18 
N.  D.  421,  122  NW  1000.  24  LRANS 
520. 

Oh. — Cleveland,  etc.  R.  Co.  v. 
Workman.  66  Oh.  St.  509.  64  NE  582. 
90  AmSR  602;  Wolf  v.  Lake  Elrie.  etc- 
R.  Co..  65  Oh.  St.  517.  45  NE  708,  36 
LRA  812;  Campbell  v.  Tarr,  18  Ob. 
Clr.  Ct.  N.  S.  323;  Altemeier  v.  Cin- 
cinnati St.  R.  Co.,  5  OhS&CP  655.  4 
OhNP  224  (aft  60  Oh.  St.  10.  6S  NE 
560]. 

Pa. — Darbrinslcy  v.  Pennsylvania 
Co..  248  Pa.  603.  94  A  269.  LRA1915E 
781:  Westerberg  v.  Kinzua  Oeek.  etc. 
R.  Co.,  142  Pa.  471,  21  A  878,  24  AmSR 
510:  Pennsylvania  R.  Co.  v.  James.* 
81  Pa,   194. 

Tenn. — Dan  v.  Citizens'  St.  R.  Co.. 
99  Tenn,  88,  41  SW  339;  Bamberger  v. 
Citizens'  St.  R.  Co..  95  Tenn.  18,  31 
SW  163,  49  AmSR  909.  28  LRA  486. 

Tex. — Williama  v.  Texas,  etc,  R- 
Co.,  60  Tex.  205;  Missouri,  etc,  R.  Co. 
v.  Evans,  16  Tex.  Civ.  A.  68,  41  SW 
86. 

Utah. — Palmer  v.  Oregon  Short 
Line  R.  Co.,  34  Utah  466,  98  P  689. 
16  AnnCas  229;  Corbett  v.  'Oregon 
Short  Line  R.  Co.,  26  Utah  449.  71  P 
1065. 

Vt. — Ploof  v.  Burlington  Tract.  Co.. 
70  Vt.  509.  41  A  1017,  46  LRA  108; 
Lindsay  v.  Canadian  Pac  R.  Co..  68 
Vt.  656.  35  A  513. 

Va.— Reid  v.  Medley,  118  Va.  4«2. 
87  SB  616;  Richmond  Tract.  Co.  v. 
Martin,  102.  Va.  209.  45  SE  8S6 
[overr  Norfolk,  etc..  R.  Co.  v.  Grose- 
close,  88  Va.  267,  IS  SE  454,  29  AmSR 
718]. 

Wash. — Crevelli  v.  Chicago,  etc.  R. 
Co.,  98  Wash.  42,  167  P  66.  LRA1918A 
206 ;  Vlnnette  v.  Northern  Pac.  R.  Co.. 
47  Wash.  320,  91  P  976.  18  LItANS 
328 

W.  Va. — Swope  v.  Coal,  etc.,  Co..  71! 
W.  Va.  517,  89  SE  284,  LRA1917A 
1128;  Potts  V.  Union  Tract.  Co..  75 
W.  Va.  212,  83  SE  918;  Dickinson  v. 
Stuart  Colliery  Co.,  71  W.  Va.  826.  76 
SE  654,  43  LRANS  335;  Gunn  v.  Ohio 
River  R.  Co.,  42  W.  Va.  676.  26  SE 
546.   36   LRA   575. 

Wis. — Kuchler  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  167  Wis.  107,  146 
NW  1133,  AnnC:a8l916A  891. 

Ont. — Pedlar  v.  Toronto  Power  Co.. 
30  Ont.  L.  581,  6  OntWN  319  [dism 
app   29   Ont.  L.   527]. 

[a]  BeuoB  for  mO*. — (1)  "If,  in 
the  case  pf  any  injury,  death  does 
not  ensue,  the  injured  person's  right 
of  action  is  not  barred  by  the  negli- 
gence of  any  person  except  himself. 
Negligence  of  a  third  person  is  not 
his  and  does  not  amount  to  contribu- 
tory negligence.  Nevertheless.  In  the 
tca.Be  of  the  death  of  a  child  by 
wrongful  act,  the'  negligence  of  the 
father  or  other  person  standing  In 
loco  parentis,  contributing  to  his 
death,  bars  the  right  of  action.  If  the 
father  or  other  persons  standing  in 
such  relation  and  guilty  of  such  neg- 
ligence, is  the  sole  beneficiary.  Dick- 
inson V.  Stuart  Colliery  Co.,  71  W.  Va. 
325,  76   SB  654,  43  LRANS  336.     Ob- 
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It  has  generally  been  held,  however,  that  the  con- 
tributory negligoice  of  some  of  the  beneficiaries  will 
not  defeat  the  action  as  to  others  not  guilty  or  such 
neg'ligence,**  although  the  rule  does  not  prevail  in  all 
jurisdictions,"'  and  it  has  sometimes  been  held  that 
recovery  should  be  denied  to  the  extent  that  it  would 
inure  for  the  benefit  of  those  gruilty  of  contributory 
ne«:ligenee.**  But,  upon  the  ground  that  the  action 
is  purely  statutory  and  that  no  conditions  can  be 
inaposed  upon  it  not  specified  in  the  statute,  some 
courts  hold  that  contribntory  negligence  of  the  bene- 
ficiary is  no  defense."  Under  statutes  providing, 
for  an  action  by  the  personal  representative  for  the 
benefit  of  the  estate  of  the  deceased,  contribntory 
Diligence  of  a  beneficiary  of  the  estate  has  been 


held  not  to  bar  recovery.** 

[$  94]  d.  Of  Personal  Bepresentative.  Con- 
tributory negligence  of  the  personal  representative, 
except  as  he  is  also  a  beneficiary,  is  no  defense, 
because  be  is  a  mere  nominal  party  with  no  interest 
in  the  recovery." 

[(95]  4.  Violation  of  Lnw.  A  violation  of  law 
by  decedent,  contributing  proximately  to  the  injury 
that  caused  his  death,  is  a  good  defense.'"  But  where 
the  illegal  conduct  was  merely  a  condition  and  not 
the  l^al  cause  of  the  injury,  it  is  not  a  defense.' ' 
Like  rules  apply  to  violations  of  law  by  the  bene- 
ficiary,'' and  a  parent  may  be  l^arred  by  consenting 
to  the  employment  of  his  minor  child  in  violation  of 
the   mining  laws  from  a  recovery  for   the   death 


vlouBly,  a  construction  working  out 
this  result  is  a  departure  from  the 
letter  of  the  statute.  Tlttany.  Death 
by  'Vfrtmg.  Act,  Sec.  69.  Though  a 
departure,  it  Is  sustained  by  the 
great  weight  of  authority  throughout 
the  country.  Many  of  the  statutes  of 
the  several  states,  giving  rights  of 
action  for  death  by  wrongful  act,  dif- 
fer in  their  terms  from  ours,  but  al- 
lo^vance  of  the  defense  of  contribu- 
tory negligence  -  on  the  part  of  the 
beneHdary,  Is  always  violative  of 
their  strict  letter.  It  is  accomplished 
by  adherence  to  the  spirit  and  Intent 
of  the  statute,  falling  short  of  the 
strict  letter  thereof,  and  the  Inter- 
polation of  an  exception  by  Implica- 
tion." Swope  v.  Keystone  Coal,  etc., 
Co..  78  W.  Va.  617,  B20.  89  SE  284, 
285.  LRA1917A  1128.  (2)  "A  parent 
who  brings  an  action  In  his  own 
right  for  the  death  of  his  Intestate 
will  not  be  allowed  to  recover  If  his 
own  negligence  contributed  to  the 
death.  In  the  absence  of  wanton  neg- 
ligence or  willful  injury  on  the  part 
of  the  defendant;  the  reason  being 
assigned    that    a   person    should    not 

groflt  by  his  own  wrong.  Tat  It  has 
een  decided  In  a  number  of  states, 
and  this  Is  one  of  the  number,  that 
the  contributory  negligence  of  a  par- 
ent will  not  defeat  a  recovery  in  an 
action  by  him 'as  administrator  for 
the  wrongful  death  of  his  Infant, 
though  he  be  a  benefldary.  .  .  .  The 
statute  expressly  gives  the  adminis- 
trator the  same  right  of  action  that 
the  infant  would  have  had  If  death 
had  not  resulted.  Of  course  the  con- 
tributory negligence  of  the  parent 
would  not  defeat  the  action  of  the 
infant  had  not  death  resulted,  and 
likewise  it  Is  not  a  bar  to  the  action 
given  by  the  statute.  The  rule  Is 
otherwise  when  the  parent  sues  to 
recover  damages  as  pecuniary  com- 
pensation for  the  loss  of  services." 
Southern  R.  Co.  v.  Shipp,  169  Ala. 
327.  3S4,  53  S  150  [foil  Birmingham 
v.  Crane.  176  Ala.  90.  6«  S  723]. 

6«.  Colo.— Phillips  v.  Denver  City 
Tramway  Co.,  58  Colo.  458,  128  P  460, 
AnnCasl914a  29. 

111. — ^Donk  Bros.  Coal,  etc.,  Co.  v. 
Leavltt.    10»    111.    A.    385. 

Ky. — ^Kentucky  Utilities  Co.  v.  Mc- 
Carty,  16*  Ky.  38,  183  SW  237. 

Minn. — ^Kokesh  v.  Price,  136  Minn. 
304,    161   NW  715. 

Oh. — Wolf  V.  Lake  Erie,  etc.,  R. 
Co.,  65  Oh.  St.  617,  45  NE  708,  36 
LRA  812;  Cleveland,  etc.,  R.  Co.  v. 
Crawford.  24  Oh.  St.  631,  16  AmR  633. 

W.  Va. — Potts  .V.  Union  Tract.  Co., 
75   W.  Va.  212,  83   SB  918. 

"As  the  statute  stood  when  Cleve- 
land R.  Co.  V.  Crawford,  24  Oh.  St. 
631.  15  AmR  633,  was  decided,  the 
damages  were  assessed  by  the  Jury 
in  a  lump  sum,  for  all  the  beneficia- 
ries Jointly,  and  all  had  to  stand  or 
fall  together;  and  therefore  it  was 
held  that  the  contributory  negligence 
of  one,  should  not  defeat  the  action, 
because  thereby  those  beneficiaries 
who  wore  innocent,  would  be  made  to 
sufFer  for  the  negligent  acts  of  one 
over  whom  tfcey  had  no  control,  and 
for  whose  acts  they  were  not  in  any 
manner  reaponsible.    A  recovery  was 


therefore  permitted,  even  though  one 
who  was  guilty  pf  contributory  neg- 
ligence should  share  In  the  damages, 
thus  bringing  the  case  within  the 
principle  that  the  rights  of  the  in- 
nocent must  be  protected,  even 
though  thereby  the  guilty  reap  some 
benefit."  Wolf  v.  Lake  Brie,  etc.,  R. 
Co.,  65  Oh.  St.  517,  684,  46  NB  708, 
36    LRA   812. 

[a]  Vor  •zample  (1)  the  contribu- 
tory negligence  of  a  father  suing  for 
the  death  of  a  child  cannot  be  im- 
puted to  his  wife,  who  Is  his  co- 
plaintiff  but  has  a  separate  property 
in  half  of  the  judgment.  PhllUps  v. 
Denver  City  Tramway  Co..  63  Colo. 
458.  128  P  460,  AnnCasl914B  29.  (2) 
Where  the  statute  gives  the  benefit 
of  an  action  to  the  father  and  mother 
of  a  deceased  child,  the  right  of  the 
father  to  recover  Is  not  affected  by 
the  negligence  of  his  wife  to  which 
he  Is  not  a  party.  The  wife's  negli- 
gence In  the  case  can  be  considered 
only  In  determining  the  amount  of 
the  damages.  Donk  Bros.  Coal,  etc., 
Co.  V.  Leavitt.  109  111.  A.  385. 

65.  Darbrlnsky  v.  Pennsylvania  Co., 
248  Pa.  603,  94  A  269,  L.RA1916B  781; 
Rapaprot  v.  Pittsburgh  R.  Co.,  247  Pa. 
347,  93  A  493:  Qress  v.  Philadelphia, 
etc.,  R.  Co.,  228  Pa.  483.  77  A  810, 
32  LRANS  409,  21  AnnCas  142;  John- 
son v.  Reading  City  Pass.  R.  Co.,  160 
Pa.   647,   28  A   1001.    40   AmSR   752. 

66.  Phillips  V.  Denver  City  Tram- 
way Co.,  53  Colo.  458,  128  P  460.  Ann 
Casl914B  29;  Chicago  City  R.  Co.  v. 
McKeon,  143  111.  A.  698:  Wolf  v.  Lake 
Erie,  etc.,  R.  Co..  56  Oh.  St.  617,  46 
NB  70S,  36  LRA  812;  Davis  v.  Sea- 
board Air  Line  R.  Co..  136  N.  C.  115. 
48  SB  591,   1  AnnCas  214. 

[a]  As  %a  buwflciarisa  fonad 
gnUty  at  ooatitlnrtory  nsgUgsBoa, 
no  damages  should  be  awarded,  and 
the  jury  should  find  In  Its  verdict 
which.  If  any,  of  the  beneficiaries 
were  guilty  of  such  contributory  neg- 
ligence. Altemeler  v.  Cincinnati  St. 
R.  Co.,  6  OhS&CP  665,  4  OhNP  224 
[aft  60  Oh.  St.   10.  53  NB  660]. 

67.  Conn. — Wllmot  v.  McPadden, 
78  Conn.   276.  61  A  1069. 

N.  T. — Braun  v.  Buffalo  Oen.  Blec- 
trie  Co..  213  N.  Y.  666.  107  NE  338 
frev  165  App.  Dlv.  880.  189  NTS 
1117]  >  McKay  v.  Syracuse  Rapid 
Transit  R.  Co.,  208  N.  T.  359.  101  NE 
885  [aff  148  App.  Dlv.  935.  133  NTS 
1131,  and  foil  Ltttlewood  v.  New 
York.  89  N.  Y.  24,  42  AmR  271]; 
Lewln  v.  Lehigh  Valley  R.  Co..  165 
N.  Y.  667,  69  NE  301  raff  52  App. 
Dlv.  69.  65  NYS  49];  McMahon  v.  New 
York.  33  N.  Y.  642;  Matter  of  Bren- 
nan.  160  App.  Div.  401.  145  NYS  440. 
Contra  O'Shea  v.  Lehigh  Valley  R. 
Co.,    79    App.    Dlv.    254.    79    NYS    890. 

S.  C. — ^Watson  v.  Southern  R.  Co., 
66  S.  C.  47,   44  SE  375. 

And  see  Consolidated  Tract.  Co.  v. 
Hone.  60  N.  J.  L.  444,  38  A  759  [rev 
on  another  point  59  N:  'J.  L.  275.  36 
A  899]  (where  the  court  was  equally 
divided  upon  the  question  whether 
oontrlbutory  negligence  on  the  part 
of  the  sole  next  of  kin  will  defeat 
the  action). 

68.  Ala. — Southern  R.  Co.  v.  Shlpp, 
169  Ala.  327,  68  S  160. 


Ark. — Nashville  Lumber  Co.  v.  Bus- 
bee.  100  Ark.  76,  139  SW  301,  88 
LRANS  754;  Miles  v.  St.  Louis,  etc.. 
R.  Co.,  90  Ark.  485,  119  SW  837;  St. 
Louis,  etc.,  R.  Co.  v.  Dawson,  68  Ark. 
1.   66  SW  46. 

Conn.— Wllmot  v.  McPadden,  78 
Conn.  276.  61  A  1069. 

Qa. — Atlanta,  etc.,  R.  Co.  v.  Gra- 
vltt,  93  Oa.  369,  20  SB  650,  44  AmSR 
145,  26  LRA  553  (dictum  distinguish- 
ing Oeorgla  statute). 

Iowa. — Wymore  v.  Mahaska  Carm- 
ty,  78  Iowa  396.  43  NW  264,  16  AmSR 
449,  6  LRA  645  [dlst  Slater  v.  Bur- 
lington, etc.,  R.  Co.,  71  Iowa  209,  32 
NW  264;  Walters  v.  Chicago,  etc.,  R. 
Co..  41   Iowa  71]. 

Mich. — Love  v.  Detroit,  etc.,  R.  Co., 
170  Mich.  1.  135  NW  963;  Feldman 
V.  Detroit  United  R.  (>>.,  162  Mich. 
486,  127  NW  687. 

N,  H. — Warren  v.  Manchester  St. 
R.  Co.,  70  N.  H.  352.  47  A  735. 

Or. — Qlgoux  V.  Yamhill  C^>unty,  78 
Or.  212,  144  P  437. 

See  Crevelli  v.  Chicago,  etc,  R. 
Co.,  98  Wash.  42,  167  P  66.  LRA1918A 
206  (distinguishing  this  line  of 
cases). 

68.  Wolf  V.  Lake  Brie,  etc.,-  R.  Co., 
55  Ob.  St.  517,  45  NE  708,  36  LRA 
812. 

70.  Mallory  v.  American  Hide,  etc., 
Co..  148  Fed.   482. 

[a]  Seosassd  •agagsd  ta  nalaw- 
fnl  sot. — ^Damages  are  not  recovera- 
ble for  the  death  of  a  boy  under  fif- 
teen years  of  age,  who  was  killed 
through  the  negligence  of  his  em- 
ployer while  he  was  operating  a  pas- 
senger elevator  running  at  a  speed 
of  more  than  one  hundred  feet  a  min- 
ute. In  violation  of  ^a  statute  pro- 
viding that  such  elevators  shall  be 
operated  only  by  competent  persons 
not  less  than  eighteen  years  of  age, 
and  making  Its  violation  "by  operat- 
ing or  causing  an  elevator  to  be  op- 
erated" contrary  to  Its  provisions  a 
penal  offense.  Malloy  v.  American, 
etc..  Co..  148  Fed.  482  (under  Mas- 
sachusetts statute). 

▼loIatloB  of  law  >■  negUgsnos  see 
Negligence  [29  Cyc  436]. 

71.  Louisville,  etc..  R.  Co.  v. 
Buck.  116  Ind.  566,  19  NB  453,  9 
AmSR  883.  8  LRA  520.  See  also 
Negligence  [29  Cyc  439.  496];  Torts 
[38  Cyc   460]. 

[a]  Tlolattoa  of  Bonaay  laws. — 
The  fact  that  decedent  received  the 
Injury  on  Sunday  while  engaged  In 
common  labor  will  not  prevent  a  re- 
covery therefor.  Louisville,  etc..  R. 
Co.  V.  Buck.  116  Ind.  666,  19  NB  463. 
9  AmSR  883.  2  LRA  620.  See  also 
Sunday    [37    C^yc    573]. 

73.  Smith  V.  Marion  Fruit  Jar: 
etc.,  Co.,  84  Kan.  561,  114  P  846 
(where  a  father  was  held  not  barred 
by  consenting  to  employment  of  his 
son,  although  It  was  his  duty  under 
the  statute  ro  have  had  his  son  at 
school);  Kentucky  Utilities  Co.  v. 
McCarty.  170  Ky.  543.  186  SW  160 
(holding  that  a  recovery  for  the 
death  of  a  boy  employed  in  violation 
of  St.  S  831a,  forbidding  a  parent 
from  suffering  or  permitting  a  child 
to  work  in  violation  of  the  statute, 
should  not  b«  denied  uoieos  the  par- 
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of  such  child  in  the  course  of  such  employment.^* 

[i  96]  5.  Release,  Oompromise,  and  Betttement 
— a.  In  OeneraL  A  detailed  treatment  is  given  else- 
where in  this  work  of  the  general  law  of  the  sub- 
jects accord  and  satisfaction,'^  compromise  and  set- 
'tlement/''  release  and  discharge,'"  i^nd  contract 
exemptions  from  liability  for  tort."  A  compromise 
and  settlement  with  one  of  several  wrongdoers  is  a 
bar  to  an  action  against  the  others.'* 

[$  97]  b.  By  Decedent  Whether  the  right  of 
action  is  a  transmitted  right  or  an  original  right, 
and  whether  it  is  created  by  a  survival  statute  or  by 
a  statute  creating  an  independent  right,  the  gen- 
eral consensus  of  opinion  is  that  the  gist  and  foun- 


dation of  the  ri^t  in  all  cases  is  the  wrongful  act, 
and  that  for  such  wrongful  aet  bat  one  recovery 
should  be  had,  and  that  if  the  deceased  has  re- 
ceived satisfaction  in  his  lifetime,  either  by  set- 
tlement and  adjustment,"  or  by  adjudication  in  the 
courts,""  it  is  a  good  defense  to  the  statutory  action 
brought  after  his  death.  The  decisions  proceed  on 
variant  reasoning,*^  and,  except  in  the  case  of  sur- 
vival statutes,*'  their  logic  is  perhaps  questionable, 
or  at  least  has  been  questioned,^  and  it  has  been 
held  that  where  the  statute  creates  an  entirely  new 
cause  of  action,  distinct  and  independent  of  any 
right  of  action  the  deceased  may  have  had  daring 
his  lifetime,  a  release  executed  by  the  deceased  be- 


ents  "knowingly"  suffered  or  permit- 
ted the  employment). 

73.  Daniels  v.  Thacker  Fuel  Co., 
79  W.  Va.  255,  90  SE  840;  Swope  v. 
Keystone  Coal,  etc.,  Co.,  78  W.  Va. 
S17,  89  SE  284.  L,RA1917A  1128;  Dick- 
inson V.  Stuart  Colliery  Co.,  71  W. 
Va.   826.    76    SE   S54,    43    LRANS   385, 

74.  See  Accord  and  Satisfaction  1 
C.  J.  p  620. 

75.  See  Compromise  and  Settle- 
ment 12  C.  J.  p  312. 

76.  See  Release   [34  Cyc  1039]. 

77.  See  Carriers  ti  1151-1164; 
Contracts  i  434;  Master  and  Servant 
[28    Cyc   1094]. 

78.  Almqulst  v.  Wilcox,  116  Minn. 
87,  131  NW  796. 

79.  U.  S. — Lindsay  v,  Chicago, 
etc..  R.  Co..  226  Fed.  33,  141  CCA  131. 

Del. — Perry  v.  Philadelphia,  etc., 
R.  Co.,  24  Del.   399,   77  A.  726. 

Ga. — Morton  v.  R.,  etc,  Co.,  146  Oa. 
S16,  89  SE  488;  Southern  Bell  Tel., 
etc.,  Co.  V.  Cassln,  111  Qa.  676,  36  SB 
881,  60  LRA  694;  Western,  etc.,  R.  Co. 
v.  Bass,  104  Ga.  390,  30  SE  874. 

111. — Mooney  v.  Chicago,  239  111. 
414,  88  NE  194;  Holton  v.  Daly,  106 
111.  131;  Bruns  v.  Welte,  126  111.  A. 
541.  See  also  Litcbfleld,  etc..  R.  Co. 
V.  Shuler,  134  III.  A.  616  (where  the 
right  of  the  deceased  to  release  his 
claim  before  his  death  is  recognised). 

Ind. — Hecht  v.  Ohio,  etc.,  R.  Co., 
132  Ind.  607.  32  NE  8(R2. 

Kan. — Berner  v.  Whittelsey  Mer- 
cantile Co..  93  Kan.  769,  145  P  667, 
AnnCasl916D  360;  Sewell  v.  Atchi- 
son, etc.,  R.  Co..  78  Kan.  1,  13,  14, 
96  P  1007  [clt  Cyc]. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ray- 
mond. 135  Ky.  515,  123  SW  281,  27 
LRANS  176. 

Md. — State  V.  United  R.,  etc,  Co., 
121  Md.  467,  88  A  229. 

Mich. — Mehegan  v.  Boyne  City,  etc., 
R.  Co.,  141  im  905;  Sweetland  v. 
Chicago,  «tc..  R.  Co.,  117  Mich.  329, 
75  NW  1066,  43  LRA  568. 

Mo. — Strode  v.  St  Louis  Transit 
Co.,  197  Mo.  616,  95  SW  851,  7  AnnCas 
1084.   87   SW  976. 

N.  H. — Cogswell  V.  Boston,  etc.,  R 
Co..    101   A    145. 

N.  T.— Kelllher  v.  New  York  Cent., 
etc.,  R.  Co.,  212  N.  T.  207,  105  NB 
824;  McOahey  v.  Nassau  Electric  R. 
Co.,  51  App.  Dlv.  281,  64  NTS  965 
[aff  166  N.  Y.  617  mem.  59  NE  1126 
mem];  Littlewood  v.  New  York,  89 
N.  Y.  24,  42  AmR  271;  Dibble  v.  New 
York,  etc.,  R.  Co.,   26   Barb.   183. 

Oh. — Solor  Refining  Co.  v.  Elliott, 
15  Oh.  Clr.  Ct.  581,  8  Oh.  CIr.  Dec 
225. 

Or. — Kosdolek  v.  Portland  R.,  etc., 
Co.,  81  Or.  617,  160  P  132. 

Pa. — Hill  v.  Pennsylvania  R.  Co., 
178  Pa.  223,  35  A  997,  56  AmSR  764, 
36   LRA   196. 

S.  C. — Price  V.  Richmond,  etc  R. 
Co..  38  S.  C.  656,  12  SE  413,  26  AmSR 
700. 

Tenn. — Brown  v.  Chattanooga  Elec- 
tric R.  Co.,  101  Tenn.  252,  47  SW 
416,   70  AmSR  666. 

Tex. — Thompson  v.  Ft.  Worth,  etc., 
R.  Co..  97  Tex.  590,  80  SW  990,  1  Ann 
Cas  281;  Blount  v.  Gulf,  etc..  R.  Co., 
(Civ.   A.)    82  SW   306;   Missouri,   etc.. 


R.  C!o.  V.  Brantley,  26  Tex.  Civ.  A. 
11,  62  SW  94. 

Vt.— Legg  V.  Brltton.  64  Vt.  662,  21 
A  1016. 

Wash. — Brodle.v.  Washington  Wa- 
ter Power  Co.,  92  Wash.  674,  16»  P 
791. 

Wis. — Brown  v.  Chicago,  etc,  R. 
Co.,  102  Wis.  187,  77  NW  748,  78  NW 
771,   44   LRA  579. 

Eng. — British  Electric  R.  Co.  v. 
Gentile,  [19141  A.  C.  1034;  Grlfflths 
V.  Dudley,  9  Q.  B.  D.  367;  Read  v. 
Great  Eastern  R.  Co..  L.  R.  3  Q.  B. 
565;  Ellen  v.  Great  Northern  R.  Co., 
17  T.  L.   R.   453. 

Can. — British  Columbia  Electric  R. 
Co.  V.  Turner,  49  Can.  S.  C.  470  [dlsm 
app  18  B.  C.  132,  15  CanRCas  39,  9 
DomLR  817,  23  WestLR  175]  (re- 
lease challenged  for  fraud);  Walker- 
ton  Corp.  v.  Erdman,  23  C^n.  S.  C 
862. 

B.  C. — Trawford  v.  British  Colum- 
bU  Electric  R.  Co.,  18  B.  C.  132,  16 
CanRCas  39,  9  DomLR  817,  23  West 
LR  176  [app  dlsm  49  C^n.  S.  C. 
470]. 

"When  the  right  of  action  given 
by  the  statute  Is  merely  such  as  the 
deceased  would  have  had  If  he  had 
survived  the  injury,  a  release  prop- 
erly executed  by  him  in  his  lifetime 
is  a  complete  defense  to  an  action  by 
his  personal  representative  or  oth- 
ers to  recover  damages  for  his  death. 
The  same  rule  is  true  where  the  stat- 
ute Is  not  a  survival  statute,  but  cre- 
ates a  new  and  distinct  cause  of 
action  in  favor  of  certain  beneflcla- 
ries.  If  it  provides  that  the  right 
of  action  shall  exist  only  In  cases 
where  the  deceased  himself  might 
have  maintained  the  action  had  he 
lived."  Sewell  v.  Atchison,  etc.,  R. 
Co.,  supra. 

"The  true  question  is,  whether,  in 
enacting  the  statute,  the  legislature 
had  in  view  a  case  like  the  present 
where  the  deceased  In  his  life-time 
brought  his  action,  recovered  his 
damages  for  the  injury  which  sub- 
sequently resulted  in  his  death  and 
received  satisfaction  for  such  dam- 
ages; and  whether  it  was  Intended  to 
superadd  to  the  liability  of  the 
wrong-doer,  who  had  paid  the  dam- 
ages for  the  injury,  the  further  lia- 
bility in  case  the  party  afterwanl 
died  from  such  Injury."  Littlewood 
V.  New  York,  89  N.  Y.  24,  27,  42  AmR 
271. 

[a]  A  nl*«a*  of  on*  of  ■•vsral 
wrongdoara  bars  an  action  against 
the  other  tort-feasors.  Mooney  v. 
Chicago,  239  111.  414,  88  NE  194  [rev 
144  III.  A.  472].  And  see  generally 
Release   [34  Cyc  1086]. 

[b]  But  a  ralMUM  or  OlMhaqr*  la 
not  of  ttaalf  aatlafMtioa  where  the 
deceased  thereby  obtained  no  real  in- 
demnity or  satisfaction  for  the  in- 
jury. Miller  V.  Grand  Trunk  R.  O., 
[1906]  A.  C.  187.  16  Que.  K.  B,  118. 

SO.    See  infra   (   102. 

BL     See  supra  note  79. 

sa.  Earley  v.  Pacific  Electric  R. 
Co..  (Cal.)  167  P  613;  Maguire  v. 
Cincinnati  Tract  Co..  S3  Oh.  Clr.  Ct. 
24. 

[a]       avrvlTal      atktntas      dlaU»- 


ralahad'— "Some  statutes  are  but 
statutes  of  survivorship.  They  carry 
over  to  some  living  person  after  the 
death  of  the  injured  person  precise- 
ly the  right  of  action  and  precisely 
the  right  of  recovery  which  the  in- 
jured person  would  have  had  If  his 
injuries  had  not  resulted  fatally. 
Manifestly  under  such  a  statute  a 
composition  agreement  and  release 
of  the  wrongdoer  deprives  the  living 
person,  who  may  have  been  empow- 
ered by  the  statute  to  commence  or 
carry  on  the  action,  of  all  right  of 
recovery.  But  such  is  not  our  stat- 
ute. Our  statute  creates  a  new  right 
of  action  with  a  different  measure  of 
damage  from  that  which  accrued  to 
the  injured  person  as  a  result  of  the 
defendant's  wrongdoing."  E^arley  r. 
Pacific  Electrtc  R.  Co.,  iCtkl.)  167  P 
513. 

88.  Earley  v.  Pacific  Eaectric  R. 
Co.,  (Cal.)  167  P  618;  Rowe  v.  Rich- 
ards, 35  S.  D.  201,  215.  161  NW  1001. 
LRA191&B  1076,   AnnCasl918A   294. 

"We  must  confess  our  inability  to 
grasp  the  logic  of  any  course  of  so- 
called  reasoning  through  which  tb« 
conclusion  is  drawn  that  the  husband 
simply  because  he  may  live  to  sufter 
from  a  physical  Injury  and  thus  be- 
come vested  with  a  cause  of  action 
for  the  violation  of  his  own  personal 
right,  has  an  implied  power  to  re- 
lease a  cause  of  action — one  which 
has  not  then  accrued:  one  which  may 
never  accrue;  one  which  from  lt» 
very  nature  cannot  accrue  until  his 
death;  and  one  which.  If  It  ever  does 
accrue,  will  accrue  in  favor  of  his 
wife  and  be  based  solely  upon  a  vio- 
lation of  a  right  vested  solely  in  the 
wife.  The  unsoundness  of  such  rea- 
soning rests  not  only  upon  the  fact 
that  this  cause  of  action  so  held  to 
be  released  is  not  in  existence  dur- 
ing the  life  of  the  husband,  but  it 
rests  even  more  upon  the  fact  that 
the  legal  right  the  existence  of  whicb 
is  the  fundamental  element  In  every 
cause  of  action  upon  which  the  other 
elements  all  rest  is  not  a  right  that, 
in  the  remotest  manner,  directly  or 
indirectly,  belongs  to  the  hustand: 
it  is,  in  fact,  a  right  which  the  wife, 
by  virtue  of  the  marital  relation, 
holds  against  her  husband — a  right 
giving  rise  to  a  duty  upon  his  part; 
it  Is  that  marital  right  in  lieu  of 
which  a  court  grants  alimony  when 
terminating  that  bond  upon  which 
such  right  and  its  ccrresponding  duty 
have  theretofore  rested.  .  .  .  W» 
apprehend  that  no  one  would  deny 
but  that  It  would  be  the  limit  of 
absurdity  for  one  to  contend  that  a 
wife  who  had  been  forcibly  abduct- 
ed could,  when  settling  with  the 
wrongdoer  for  the  wrong  done  her. 
the  violation  of  her  right  of  personal 
liberty,  also  bind  her  husband  by  set- 
tling for  the  wrong  done  him,  the 
violation  of  his  right  to  her  services, 
and  thus  bar  his  right  of  action 
therefor.  Yet  such  a  case  would,  in 
its  underlying  principles,  be  on  all 
fours  with  the  case  before  us;  we 
would  have  the  inherent  right  to 
personal  safety  vested  in  -the  wife 
which  with  its  violation  gives  to  her 


For  latareaaaa,  daratovaMBta  and  ahaawaa  In  the  law  aee  cumulative  Annotations,  same  tltla,  page  and  not*  numbM'. 


§§  97-98] 


DEATH 


[17  0.  J.]     1247 


fore  his  death  cannot  deprive  the  benefleiary  of  the 
right  whieh  the  statute  gives  him,^*  as  for  instance 
where  the  statute  provides  a  penalty.^'  But  the 
general  role  has  been  applied  even  to  a  settlement 
or  recovery  by  the  personal  representative,  if  made 
in  the  right  of  decedent.^ 

Oontract  eaniwtions  from  li&Ulity.  The  validity 
of  contraet  exemptions  from  liability  is  elsewhere 
considered.'^  If  such  contract  is  deemed  void,  it 
of  coarse  is-  no  defense."*  Where  such  contract  is 
deemed  valid,  and  would  have  afforded  a 'defense  to 
an  action  by  the  decedent  for  the  injury  to  him,  it 
is  also  a  defense  to  an  action  for  the  resulting 
death,""  except  under  statutes  not  making  the  right 
of  action  dependent  on  the  existence  of  a  right  of 
action  in  decedent.'"  Thus  stipulations  in  a  free 
pass  relieving  the  carrier  of  liability,"^  exemptions 
in  a  passage  ticket  from  liability  for  loss  or  dam- 
age from  perils  of  the  sea,"''  assumption  of  risk  by 

a  cause  of  action,  we  would  have  the 
marital  rieht  of  the  husband,  the 
correspondlns  marital  duty  of  the 
wife,  the  violation  of  the  husband's 
marital  rlRht  reaultlna  In  a  cause  of 
action  In  the  husband;  and  the  two 
causes  of  action  would,  just  as  in  the 
case  of  injury  to,  and  resulting  death 
of,  a  husband,  result  from  one  wrong- 
ful act."    Rowe  v.  Richards,  supra. 

84.  Cal. — E^rley  v.  Pacific  Elec- 
tric K.  Co.,  167  P  61»i  Burk  v.  Ar- 
eata, etc.,  R.  Co.,  125  Cal.  364.  67  P 
1065,  73  AmSR  62. 

Colo. — Denver,  etc.,  R.  Co.  v.  Fred- 
eric, 57  Colo.  80,  140  P  463. 

Oh. — ^Maguire  v.  Cincinnati  Tract. 
Co.,  SS  Oh.  Cir.  Ct.  24  [foil  Mahoning 
Valley  R.  Co.  v.  Van  Alstine.  77  Oh. 
St.  396,  83  NE  601,  14  LRANS 
893]  (holding  that  decedent's  release 
bars  his  estate  un^er  the  survival 
statute,  but  does  not  bar  beneficia- 
ries under  the  death  statute).  Con- 
tra Solor  Refining  Co.  v.  EUliott,  16 
Oh.  Cir.  Ct,  581,  8  Oh.  Cir.   Dec.   226. 

S.  D. — Rowe  v.  Richards,  36  8.  D. 
201,  151  NW  1001.  I.RA1916E  1075, 
AnnCasl918A  294. 

Wis. — Milwaukee  Coke,  etc.,  Co.  v. 
Industrial  Commn..  160  Wis.  247.  151 
NW  245  (under  Workmen's  Compen- 
sation Act). 

85.  Donahue  v.  Drexler,  82  Ky. 
167,  66  AmR  886.  See  also  cases  In- 
fra note  97. 

86.  Berner  v.  Whlttelsey  Mercan- 
tile Co..  93  Kan.  769,  146  P  567,  Ann 
Casl9l6T>  350;  McGahey  v.  Nassau 
Electric  R.  Co.-,  61  App.  Div.  281  Caff 
166  N.  T.  617  mem,  69  NE  1126  mem]; 
Legg  v.  Britton.  64  Vt.  662,  24  A 
1016.     See  also   Infra   i    102. 

87.  See  Carriers  ii  1161-1164; 
Contracts  i  437;  Master  and  Servant 
(26    Cyc   1094]. 

88.  Roesner  v.  Hermann,  8  Fed. 
782.  10  Bisa.  486;  Illinois  Cent.  R. 
Co.  V.  Cosby.  69  111.  A.  266  [aff  174 
111.  109,  50  NE  1011];  Rose  V.  Des 
Moines  Valley  R.  Co.,  39  Iowa  246 
(stipulations  against  liability  for 
negligence  in  pass).  See  Missouri, 
etc.,  R.  Co.  V.  West,  38  Okl.  581,  134 
P  666  (waiver  of  liability  by  express 
messenger);  Galveston,  etc.,  R.  <Jo.  v. 
Plgott,  54  Tex.  Civ.  A.  367,  116  SW 
841  (holding  that  a  stipulation  In  a 
contract  of  employment  of  a  minor, 
whereby  his  parents  waived  all 
claims  against  the  employer  for  dam- 
ages In  the  event  of  his  death  in  the 
course  of  his  employment,  is  con- 
trary to  public  policy  and   void). 

88.  U.  S. — ^Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440,  24  SCt  408,  48 
L..  ed.  618  (rev  95  Fed.  938];  Lindsay 
V.  Chicago,  etc,  R.  Co.,  226  Fed.  28, 
141  CCA  111  (under  Colorado  stat- 
ute). 

Del. — Perry  V.  Philadelphia,  etc., 
R.  C:o.,  24  Del.  399,  77  A  726. 

Oa. — Hendricks  v.  Western,  etc.,  R. 
Co.,  ,62  Oa.  467;  Western,  etc.,  R.  Co. 
V.  Strong,  62  Oa.  461. 

Kan. — S«weII  v.  Atchlaon,  etc.,  R. 


Co.,  78  Kan.  1,  96  P  1007. 

N.  y.— Kelllher  v.  New  York  Cent, 
etc..  R.  Co.,  212  N.  Y.  207,  105  NB 
824,  IiRA1915E  1178;  Blair  v.  Erie 
R.  Co.,  66  N.  Y.  313,  23  AmR  B5; 
Hodge  V.  Rutland  R.  Co.,  112  App. 
Div.  142,  97  NTS  1107  [aff  194  N.  Y. 
570  mem,  88  NE  1121  mem]. 

Eng. — British  Electric  R.  Co.  v. 
Oentlle,  [1914]  A.  C.  1034;  Orifflths 
V.  Dudley,  9  Q.  B.  D.  367. 

Can. — Conrod  v.  Rex,  49  (iin.  S.  C. 
677;  Rag.  v.  Grenler,  30  C^an.  S.  C.'42. 

Newfoundl. — Kelly  v.  Reld  New- 
foundland  Co.,    8    Newfoundl.    584. 

And  see  cases  infra  notes  91-95. 

Mk  Adams  v.  Northern  Pac.  R. 
Co.,  96  Fed.  938  [aff  116  Fed.  324  (rev 
on  other  grounds  192  U.  S.  440,  24 
SCt  408,  48  L.  ed.  513)]  (under  Idaho 
and  Washington  statutes). 

91.  U.  S. — Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440,  24  SCt  408,  48 
L.   ed.   513. 

Conn. — Griswold  v.  New  York,  etc., 
Co..  63  C]onn.  371,  4  A  261,  56  AmR 
116. 

Ind. — Payne  v.  Terre  Haute,  etc.,  R, 
Co.,  167  Ind.  616,  62  NE  472.  56  LRA 
472. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  A  1069,  25 
LRA    491. 

Mass. — Qulraby  v.  Boston,  etc.,  R. 
Co.,  160  Mass.  366,  23  NE  205,  6  LRA 
846. 

N.  J. — ^Kinney  v.  New  Jersey  Cent. 
R.  Co.,  34  N.  J.  L.  613.  3  AmR  266. 

N.  Y. — Perkins  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  196,  82  AmD  282; 
Hodge  V.  Rutland  R.  Co.,  112  App. 
Div.   142.   97   NYS   1107. 

Tex. — Sulllvan-Sanford  Lumber  Co. 
V.  Watson,  106  Tex.  4,  155  SW  179 
[rev  (Civ.  A.)  135  SW  635]  (free  pass 
Issued    by    private   carrier). 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  628.  36  P  422,  38  AmSR 
901.   22   LRA  901. 

Wis. — Annas  v.  Milwaukee,  etc,  R. 
Co..  67  Wis.  46.  30  NW  282,  58  AmR 
848, 

Eng. — Hall  v.  North  Eastern  R.  Co., 
L.  R.  10  Q.  B.  437;  McCawley  v.  Fur- 
ness  R.  Co.,  L.  R.  8  Q.  B.  57;  Duff 
V.  Great  Northern  R.  Co.,  Ir.  R.  4  C. 
L.   178. 

Ont. — Alexander  v.  Toronto,  etc,  R. 
Co..   33  U.  C.   Q.  B.   474. 

▼•lldltr  vt  exnaptloaa  from  liabil- 
ity ta  (M*  paa— s  see  Carriers  (i 
1158.  1160-1162. 

99.  Halgh  V.  Royal  Mail  Steam 
Packet  Co.,  Ltd.,  5  Aspln.  189  [aff 
6  Aspln.  47]. 

93.  Northern  Pac.  R.  Co.  v.  Adams, 
192  U.  8.  440,  24  SCt  408,  48  L.  ed. 
513;  Western,  etc.,  R.  Co.  v.  Strong, 
62  Ga.  461;  Orifflths  v.  Dudley,  9  Q. 
B.  D.  357;  Reg.  v.  Grenler,  30  Can. 
S.   C.   42. 

[a]  A  valid  ooatraot  wharsby  a 
penoB  aa*ajB*d  all  rlak  of  injury  re- 
sulting in  his  death  or  otherwise  pre- 
vents an  action  by  his  beneficiaries. 
Perry  v.  Philadelphia,  etc.,  R.  Co.,  24 


a  servant>**  and  eontraots  exempting  employers  from 
liability  in  consideration  of  membership  in  a  relief 
association,**  although  on  this  last  point  the  better 
view  is  to  the  contrary,"  have  been  held  good  de- 
fenses to  actions  for  death.  It  has  been  held,  how- 
ever, that  whether  or  not  decedent  could  bar  the 
statutory  right  of  action  by  settlement  and  discharge 
made  after  the  injury  and  before  his  death,  he  can- 
not contract  away  statutory  rights  of  the  beneficia- 
ries by  contract  made  before  the  injury." 

Wli«n  the  Btatnt*  is  penal,  the  decedent  cannot, 
by  contract,  release  defendant  from  liability  under 
it." 

[$98]  c.  By  Beneficiary.  A  release,  compro- 
mise and  settlement  of  the  claim  by  the  bene- 
ficiaries entitled  to  the  proceeds  of  a  recovery  will 
bar  a  subsequent  action  by  them  or  for  their  bene- 
fit.'* But  such  a  release  by  only  some  of  the  bene- 
ficiaries will  not  bar  the  action  which  may  still  be 

Del.   399,   77  A  725    (express  messen- 
ger). 

Aaanmptioii  of  tUk  gnMrally  see 
Master  and  Servant  [26  Cyc  1177]. 

94.  Reg.  v.  Grenler,  30  Can.  S.  C. 
42. 

[a]  XUnatratlOB*— An  employee  on 
the  Intercolonial  Railway  became  a 
member  of  the  Intercolonial  Railway 
Relief  and  Assurance  Association,  to 
the  funds  of  which  the  government 
contributed  annually  six  thousand 
dollars.  In  consequence  of  such  con- 
tribution a  rule  of  the  association 
provided  that  the  members  renounced 
all  claims  against  the  Crown  aris- 
ing from  injury  or  death  in  the 
course  of  their  employment.  The  em- 
ployee having  been  killed  in  the  dis- 
charge of  his  duty  by  pegllgence  of 
a  fellow  savant,  it  was  held  that 
the  rule  of  the  association  was  an 
answer  to  an  action  by  his  widow 
under  Civ.  Code  art  1056  to  recover 
compensation  for  his  death.  Reg.  v. 
Grenler,  30  Ca,n.  8.  C.  42  [rey  6  Can. 
Excb.   276]. 

95.  Maney  v.  Chicago.  atc»  R.  Co., 
49  111.  A.  105:  Chicago,  etc.,  R.  Co.  v. 
Wymore,  40  Nebr.  645,  68  NW  1120; 
McKeerIng  v.  Pennsylvania  R.  Co.,  65 
N.  J.  L.  67,  46  A  715;  Baltimore,  etc.. 
R.  Co.  V.  McCamey,  12  Oh.  Cir.  Ct. 
543,  1  Oh.  Cir.  Dec.  631.  See  also 
infra  (  98  text  and  note  6. 

98.  111.— Illinois  Cent.  R.  Co.  v. 
Cozby,  69  111.  A.  256  [aff  174  111.  109, 
60  NE  1011,  and  crit  Sewell  v.  Atchi- 
son, etc,  R.  Co.,  78  Kan.  1.  96  P  10071; 
Maney  v.  Chicago,  etc.,  R.  Co.,  49  111. 
A.   106. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Hosea,  152  Ind.  412,  53  NE  419. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mar- 
tin, 59  Kan.  437,  63  P  461  [dist  Sewell 
V.  Atchison,  etc,  R.  Co.,  78  Kan.  1, 
96  P  1007). 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Wy- 
more, 40  Nebr.  645,  68  NW  1120. 

Que. — La  Plante  v.  Grand  Tr^mk 
R.  Co.,  27  Que.  Super.  456. 

97.  Denver,  etc.,  R.  Co.  v.  Fred- 
eric, 57  Colo.  90,  140  P  463  (free 
pass);  Doyle  v.  Fitchburg  R.  Co.,  162 
Mass.  66,  37  NE  770,  44  AmSR  335,  25 
LRA  157;  Com.  v.  Vermont,  etc.,  R. 
Co.,  108  Mass.  7,  11  AmR  301. 

[a]  Bnla  appUad  to  ladiotmrats. 
^A  memorandum  Indorsed  on  a  sea- 
son ticket  Issued  by  a  railroad  cor- 
poration, that  "the  corporation  as- 
sumes no  liability  for  any  personal 
Injury  received  while  In  a  train  to 
any  season  ticket  holder,"  Is  no  de- 
fense to  an  Indictment  of  the  cor- 
poration on  the  Gen.  St.  c  63  {  97  for 
causing  the  death  of  the  ticket  holder 
by  gross  negligence  of  their  servants 
while  he  was  a  passenger  in  a  train 
upon  the  railroad.  Com.  v.  Vermont, 
etc.,  R.  Co.,  108  Mass.  7,  11  AmR  301. 

9a  U.  S.— Mella  v.  Northern  SS. 
Co.,  127  Fed.  416  (under  N.  J.  Code 
Civ.  Proc.   g   1902). 

Ala. — ^Kennedy  v.  Davis,  171  Ala. 
609,  65  S  104,  AnnCasl91SB  226. 
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liiaintain^  by,  or  for  the  benefit  of,  the  remaining 
beneficiaries.'*  Nor  will  such  a  release,  even  by  a 
sole  beneficiary,  be  allowed  to  prejudice  the  interest 
which  the  personal  representative  or  other  stat- 
utory plaintiff  may  have  in  the  action  by  way  of 
costs,  disburseme'nts,  or  otherwise,  and  he  may 
prosecute  the  action  to  judgment  to  protect  sach 
interest.'  Under  some  statutes,  the  exclusive  power 
to  compromise  and  settle  the  claim  is  in  the  per- 
sonal representative,  and  a  settlement  with  the  b^e- 
fleiary  is  no  defense  to  an  action  by  such  represen- 
tative.'   Whefre  the  action  is  for  the  benefit  of  de- 


cedent 's  estate,  only  the  personal  representative  has 
power  to  compromise  and  release  it,'  althongh,  even 
in  such  a  case,  the  release  of  the  sole  heirs  and 
distributees  has  been  given  effect.*  In  amy  event, 
defendant  is  entitled  to  credit  on  the  amount  due 
any  beneficiary  for  payments  made  to  him  under  a 
settlement  with  such  beneficiary.*  Under  a  contract 
of  decedent  providing  that  acceptance  of  benefits 
from  a  relief  fund  shall  operate  as  a  bar,  bene- 
ficiaries accepting  benefits  are  barred  from  further 
recovery,  but  other  beneficiaries  not  accepting  bene- 
fits are  not  barred.'     A  release  obtained  by  fraud 


Colo. — Ouldager  v.  Rockwell.  14 
Colo.   459,   24   P  ESe. 

111.— McFadden  v.  St.  Paul  Coal 
Co.,  263  111.  441,  105  NB  314;  Bem- 
mick  V.  Baltimore,  etc.,  R.  Co.,  2C3 
in.  241,  104  NE  1027;  Goen  v.  Balti- 
more, etc.,  R.  Co.,  179  111.  A.  5SS  (un- 
der Federal  Bmployerg'  Liability 
Act);  Mattoon  Qas  Light,  etc.,  Co.  v. 
Dolan,    105    111.    A.    1. 

Ind. — Glpe  v.  Pittsburgh,  etc.,  R. 
Co.,  41  Ind.  A.  156,   82   NB  471. 

Iowa. — Chrlste  v.  Chicago,  etc,  R. 
Co.,  104  Iowa  707,   74  NW  697. 

Minn. — Aho  v.  Republic  Iron,  etc., 
Co..  104  Ulnn.  322,  116  NW  590;  Foot 
V.  Great  Northern  R.  Co.,  81  Minn. 
493,  84  NW  342,  83  AmSR  395,  BZ 
LRA  364;  Sykora  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  59  Minn.  130,  60  NW 
1008. 

Miss. — Natchez  Cotton-Mllls  Co.  v. 
MuUins,  67  Miss.  672,  7  S  642. 

Mo. — Hamilton  v.  Missouri  Pac.  R. 
Co..  248  Mo.  78,  154  SW  86;  Owen  v. 
Brockschmldt,    54    Mo.    285. 

N.  T. — Doyle  v.  New  York,  etc.,  R. 
Co.,  66  App.  DlV.  398,  72  NTS  936; 
Stueblng  v.  Marshall.  10  Daly  406. 

S.  C. — Rlsh  V.  Seaboard  Air  Line 
R.  Co.,  106  S.  C.  143,   90  SE!  704. 

Tenn. — Spltzer  v.  Knoxville  Iron 
Co.,  133  Tenn.  217,  180  SW  163;  Pra- 
ter V.  Tennessee  Producers'  Marble 
Co.,  105  Tenn.  496.  58  SW  1068;  Hold- 
er V.  Nashville,  etc.,  R.  Co.,  92  Tenn. 
141,  20  SW  537,  36  AmSR  77;  Ste- 
phens V.  Nashville,  etc.,  R.  Co.,  10 
Lea  448;  TrafTord  v.  Adams  Express 
Co ,  8  Lea  96 ;  Smalling  v.  Kreech, 
(Ch.   A.)    46    SW    1019. 

W.  Va. — Daniels  v.  Thacker  Fuel 
Co..  79  W.  Va.  255,  90  SE  840. 

Wis. — Mc.Keigue  V.  Chicago,  etc.,  R. 
Co.,  130  Wis.  543,  110  NW  384,  118 
AmSR  1038.  11  LRANS  148.  10  Ann 
Cas  554;  Schmidt  v.  Deegan,  69  Wis. 
300,  34  NW  83. 

[a]  Sol*  applied. — "This  right  of 
action  belongs  to  the  persons  named 
in  the  statute  as  the  beneficiaries  of 
the  proceeds  of  the  judgment,  and 
not  to  the  administrator.  (Meekin  v. 
Brooklyn  Heights  R.  Co.,  164  N.  Y. 
145,  58  NE  50.  79  AmSR  635,  51  LRA 
235;  Wooden  v.  Western  New  York, 
etc.,  R.  Co..  126  N.  Y.  10.  28  NE  1050, 
22  AmSR  803,  13  LRA  458;  Hegerlch 
v.  Keddie.  99  N.  Y.  258.  268.)  Hence, 
payment  of  a  sum  to  one  who  was 
not  one  of  the  beneficiaries  named  In 
the  statute  in  full  settlement  of  the 
claim  for  Injury  has  been  held  not 
to  bar  a  subsequent  action  by  htm 
as  the  administrator  of  decedent  to 
recover  for  such  Injuries  for  the 
benefit  of  the  next  of  kin  (Stuber  v. 
McEntee,  142  N.  Y.  200.  38  NE  878), 
while  payment  to  one  who  was  sole 
next  of  kin  of  a  sum  In  settlement 
of  such  claim  did  bar  a  subsequent 
application  after  his  death  to  set 
Kuch  compromise  aside.  (McGurty  v. 
New  Amsterdam  Gas  Co.,  115  App. 
Dlv.  668.  101  NYS  235)."  Matter  of 
Brennan.  160  App.  Dlv.  401,  406,  145 
NYS    440. 

99.  Ala. — South,  etc.,  Alabama  R. 
Co.  v.  Sullivan,  59  Ala.  272. 

Ind. — Yelton  v.  EvansvlUe,  etc.,  R. 
Co.,  134  Ind.  414.  33  NE  629.  21  LRA 
158;  Mesker  v.  Bishop.  56  Ind.  A.  455, 
103   NE  492,   105   NE  644. 

Iowa. — Chrlste   v.   Chicago,   etc.,   R. 


Co.,  104  Iowa  707,  74  NW  697;  Dowel! 
V.  Burlington,  etc.,  R.  Co.,  $2  Iowa 
629,   17  NW  901. 

Minn. — McVeigh  v.  Minneapolis, 
etc.,  R.  Co.,  110  Minn.  184,  124  NW 
971. 

Misa. — Budberry  v.  Meridian  Fer- 
tilizer Factory,  IOC  Miss.  744,  64  S 
723. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Healy,  7«  Nebr.  788,  107  NW  1005, 
111  NW  598,  124  AmSR  830,  10 
LRANS  198 ;  Oyster  v.  Burlington  Re- 
lief Dept.,  65  Nebr.  789,  91  NW  699, 
55    LRA    291. 

N.  J. — West  Jersey  Trust  Co.  v. 
Philadelphia,  etc..  R.  Co.,  88  N.  J.  t. 
102.  95  A  753  [rev  on  other  grounds 
90  N.  J.  L.  730,  101  A  1055]  (under 
Workmen's  Compensation  Act);  Mc- 
Keerlng  v.  Pennsylvania  R.  Co.,  65 
N.  J.  L.  57.  46  A  715. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hott-  , 
man.  25  Oh.  Clr.  Ct.  140. 

Philippine. — Rosarlo  V.  Manila  R. 
Co.,  22  Philippine   140. 

Tenn. — Knoxville,  etc.,  R.  Co.  v. 
Acuff,   92  Tenn.   26,  29,  20  SW  348. 

Tex. — Houston,  etc.,  R.  Co.  v.  Brad- 
ley. 45  Tex.  171. 

W.  Va. — Swope  v.  Coal,  etc.,  Co.,  78, 
W.  Va.  617,  89  SE  284,  LRA1917A^ 
1128. 

"One  of  these  beneficiaries  certain- 
ly had  no  power  to  compromise  the 
administrator's  suit  without  the  con- 
currence of  the  other  beneficiaries." 
Knoxville,  etc.,  R.  Co.  v.  Acuff,  supra. 

1.  Yelton  v.  EvansvlUe,  etc.,  R. 
Co.,  134  Ind.  414,  33  NE  629,  21  LRA 
158;  Dowell  v.  Burlington,  etc.,  R. 
Co.,  62  Iowa  629,  17  NW  901;  Bruck 
V.  New  York  Cent.,  etc.,  R.  Co..  165 
App.  Dlv.  621,  151  NYS  286;  Doyle  V. 
New  York,  etc.,  R.  Co.,  66  App.  Dlv. 
398,  S2  NYS  936. 

"It  is  true  the  widow  bad  the  first 
right  to  sue,  and  that.  If  she  had 
availed  herself  of  that  right,  she 
could  have  compromised  and  dis- 
posed of  her  suit  as  she  pleased, 
without  let  or  hindrance  from  any- 
one. Code,  !!  3130  and  3132;  Green- 
lee V,  East  Tennessee,  etc.,  R.  Co.,  5 
Lea  413;  Stephens  v.  Nashville,  etc., 
R.  Company,  10  Lea  448.  But  It  by  no 
means  follows  that  she  had  the  pow- 
er to  compromise  this  action  brought 
by  another  person.  She  waived  her 
prior  right  by  permitting  the  admin- 
istrator to  sue  without  objection  on 
her  part.  Webb  v.  East  Tennessee, 
etc.,  R.  Co.,  88  Tenn.  119,  12  SW  428. 
This  suit  was  Instituted  by  the  ad- 
ministrator, and  In  his  name.  It  was 
his  suit,  and,  being  so,  he  alone  had 
the  right  to  control  It.  Therefore, 
one  of  the  beneficiaries,  the  widow, 
had  no  power  to  compromise  the  liti- 
gation without  his  consent."  Knox- 
ville, etc.,  R.  Co.  V.  Acuff,  92  Tenn. 
26,    29,   20   SW    348. 

9.  Carson  v.  Gore-Meenan  Co.,  229 
Fed.  765  (under  Connecticut  stat- 
ute); Yelton  v.  EvansvlUe,  etc.,  R. 
Co.,  134  Ind.  414,  33  NE  629,  21 
LRA  158;  Cleveland,  etc.,  R.  Co.  v. 
Osgood,  36  Ind.  A.  34,  73  NE  «85; 
Pittsburgh,  etc.,  R,  Co.  v.  CoUard,  170 
Ky.  239,  185  SW  1108  (under  Fed- 
eral Employers'  Liability  Act); 
Louisville  y.  Hart,  143  Ky.  171,  136 
SW  212.   35  LRANS   207. 

[a]     Batwoa    for    nda. — A    settle- 


ment with  the  widow  of  a  decedent 
before  her  appotaitmant  as  adminis- 
tratrix and  a  release  by  her  was  not 
a  defense  to  an  action  thereafter 
brought  by  her  as  administratrix, 
since  the  beneficiaries  of  the  action 
have  no  vested  right  prior  to  Judg- 
ment, aad  the  amount  recovered  is 
to  be  distributed  to  those  who  are 
beneficiaries  on  the  day  the  judg- 
ment Is  rendered,  the  statute  not 
contemplating  a  distribution  to  the 
personal  representatives  of  deceased 
beneficiaries.  Clarson  v.  Oore-He«- 
nan  Co..  229  Fed.  766  (under  Con- 
necticut statute). 

a.  South,  etc.,  Alabama  R.  Co.  v. 
Sullivan,  59  Ala.  272;  Cincinnati,  etc.. 
R.  Co.  v.  McCullom,  183  Ind.  556,  109 
NE  206,  AnnCasl917B  1165;  Dowell 
V.  Burlington,  etc.,  R.  Co.,  62  Iowa 
629,  17  NW  901  (holding  that  widow 
could  release  her  own  claim,  but  not 
that  of  the  estate);  Meyer  v.  Zoll,  119 
Ky.  480,  84  SW  S43,  27  KyL  167 
(right  of  action  by  survival  for  per- 
sonal   injury   to   decedent). 

4.  Chrlste  v.  Chicago,  etc.,  R..Co., 
104  Iowa  707.  74  NW  697  (dlst  Dowell 
V.  Burlington,  etc,  R.  Co.,  62  Iowa 
629]. 

[a]  ninstrstlOB. — "The  father  and 
mother  were  sole  heirs,  and,  as  such, 
they  received  this  money,  and  re- 
ceipted in  full  for  all  demands  of 
the  estate  against  the  company.  To 
say  that  they  cannot  do  this, — that 
there  must  be  an  administrator, 
whether  they  wish  or  not,  through 
whose  hands  this  money  must  pass  to 
them, — is  to  establish  a  rule  that  we 
are  not  Inclined  to  sanction."  Chrlste 
V.  Chicago,  etc..  R.  Co.,  104  Iowa  707. 
711.  74  NW  69'7. 

[b]  Ssason  for  ral»^-"The  ad- 
mlnI6trator  Is  a  mere  trustee  for  the 
creditors  and  the  heirs.  If  he  re- 
ceived the  money  from  defendant,  he 
could  but  do  with  It  what  has  al- 
ready been  done.  It  would  seem 
both  useless  and  expensive  to  re- 
open this  matter,  in  which  he  has  no 
interest,  save  as  he  represents  the 
heirs,  and  with  the  present  status 
of  which  the  heirs  are  entirely  satis- 
fied. In  Dowell  v.  Burlington,  etc., 
R.  Co..  62  Iowa  629,  17  NW  901  In  a 
suit  by  the  administrator  to  recover 
damages  for  the  death  of  his  Intes- 
tate, the  defendant  pleaded  satisfac- 
tion by  payment  to  the  widow;  and  it 
was  held  that  she  could  release  the 
claim,  BO  far  as  her  Interest  was  con- 
cerned, but  that  the  satisfaction  could 
extend  no  further.  This  case  Is  cit- 
ed by  appellant  In  support  of  his 
contention.  We  regard  it  as  con- 
clusive against  him.''  Chrlste  v.  Chi- 
cago, etc.,  R.  Co,,  104  Iowa  707,  711, 
74  NW  697.  • 

5.  Louisville,  etc.,  R.  Co.  v.  Hart. 
143  Ky.  171.  136  SW  212,  SS  LRANS 
207;  McVeigh  v.  Minneapolis,  etc.,  R. 
Co.,  110  Mirtrt.  184.  124  NW  971; 
Knoxville,  etc.,  R.  Co.  v.  Acuff,  9! 
Tenn.  26,   20  SW  348. 

6.  U.  8.— Cowen  v.  Ray,  108  Fed. 
320,   47  CCA   362.  „   ^ 

III. — Maney  v.  Chicago,  etc,  R.  Co., 
49   111.  A.   105.  ^  _ 

Ind.— Pittsbusgh,  etc..  R.  Co.  v.  Ho- 
ses. 152  Ind.  412,  53  NE  419;  Pitts- 
burgh, etc..  R.  Co.  V.  Moore,  153  Ind 
345.    53    NE    290,    44    LRA    638;   Glp« 
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may  be  avoided,'  and  one  given  by  a  person  who 
has  no  interest  is  not  a  defense.^  Where  the  bene- 
ficiary with  whom  a  "Bettlement  has  been  made  is 
anbaeqaently  qualified  as  administrator,  sneh  ap- 
pointment relates  back  to  the  death  of  decedent 
and  legalizes  the  settlement,  if  that  is  necessary.* 

Ooidnctk  A  waiver  in  advance  by  the  parents  of 
a  minor  of  aU  elaims  against  an  employer  for  dam- 
ages, if  the  minor  is  killed  in  the  course  of  his 
emplojmient,  is  void  as  against  public  policy.*** 

[$99]  d.  By  Personal  Bepresentative  or  Othor 
B^^vsentative  Plaintiff.  A  compromise,  settlement, 
release  and  discharge  of  thi  claim  made  by  the  per- 

on  the  beneficiaries. 


V.    Pittsburgh,    etc..    R.   Co.,    41    Ind. 
A.   166.  82  NE  471. 

Nebr. — Chlcaso,  etc,  R.  Co.  v.  Hea- 
ly.  76  Nebr.  786,  107  NW  1005,  111 
irW  598,  124  AmSR  830,  10  L.RANS 
198;  Oyster  v.  Burlington  Relief 
Dept..  65  Nebr.  789.  91  NW  699,  59 
LRA  291;  ChlcaKO,  etc.,  R.  Co.  v. 
TVymore,  40  Nebr.  645,  68  NW  1120. 

N.  J  — McKeerIng  v.  Pennsylvania 
R.  Co..  65  N.  J.  L,.  67,  46  A  715. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hott- 
man,  25  Oh.  CIr.  Ct.  140;  Baltimore, 
etc.,  R.  Co.  V.  McCamey,  12  Oh.  Clr. 
Ct.  643,  5  Oh.  Clr.  Dec.  631. 
°  7.  Gipe  V.  Pittsburgh,  etc.,  R. 
Co..  41  Ind.  A.  156.  82  NE  471;  Doyle 
V.  New  York,  etc.,  R.  Co.,  66  App.  Div. 
398,  72  NTS  936;  Doyle  v.  Diamond 
Flint  Glass  Co.,  8  Ont.  L..  499,.  3  Ont 
"WR  921.  See  also  Release  [34  Cyc 
10601. 

[a]  nu  admliilstnitoT  loauj  not 
attack  the  widow's  oompromJLiM  on 
the  ground  of  fraud  practiced  on 
her  in  procuring  it.  That  right  is 
personal  to  her.  Spttzer  v.  KnoxvIIle 
Iron  Co.,  133  Tenn.  217,  180  SW  163; 
Prater  v.  Tennessee  Producers'  Mar- 
kle  Co.,  105  Tenn.  496,  68  SW  1068. 

8.  Stuber  v.  McEntee,  142  N.  T. 
200,  36  NE  878  (notwithstanding  sub- 
sequent appointment  as  administra- 
tor). 

0.  Doyle  V.  New  York,  etc.,  R.  Co., 
'66  App.  Dlv.  398.  72  NYS  936. 

10.  Oalveston,  etc,  R.  Co.  v. 
Pigott,  64  Tex.  Civ.  A.  367,  116  SW 
S41. 

11.  Cal. — Hartlgan  v.  Southern 
Pac.  Co.,  86  Cal.  142,  24  P  851. 

111. — ^Washington  v.  Louiavllle,  etc., 
R.  Co.,  136  111.  49.  26  NE  653;  Hen- 
«hey  V.  Chicago,  41  111.  136;  Mattoon 
■Cas  Light,  etc.,  Co.  v.  Dolan.  106  111. 
A.  1;  Washington  v.  liOUisville,  etc.. 
R.  Co..  34  111.  A.  668  [afC  136  111.  49. 
26    NE  653]. 

Minn. — ^Almquist  v.  Wilcox,  116 
Minn.  37,  89,  131  NW  796  [clt  Cycl; 
Aho  V.  Republic  Iron,  etc..  Co.,  104 
Minn.  822.  116  NW  690!  Aho  v. 
Jesmore,  101  Minn.  449,  112  NW  638, 
10  LRANS  998;  Foot  V.  Great  North- 
ern R.  Co.,  81  Minn.  493,  84  NW  342, 
83  AmSR  395.  52  LRA  354. 

N.  Y. — McGurty  v.  New  Amsterdam 
•Gas  Co..  116  App.  Div.  668.  101  NYS 
235;  Snedeker  v.  Snedeker,  47  App. 
Dlv.  471.  63  NYS  580  [aft  164  N.  Y. 
58.  58  NE  41;  Mundt  v.  Glokner,  24 
App.  Dlv.  110,  112,  48  NYS  940  [app 
dlsm  160  N.  Y.  671,  66  NE  297]. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hott- 
man.  26  Oh.  Clr.  Ct.  140. 

R.  I. — Parker  ▼.  Providence,  etc.. 
Steamboat  Co..  17  R.  I.  376.  22  A  284, 
23  A  102.  33  AmSR  869,  14  LRA  414. 

[a]  Belease  by  anotUaiT  admlais. 
trator. — ^Under  W.  Va.  Code  (1906)  c 
103  {  6,  when  an  administrator  has 
been  appointed  In  another  state  where 
decedent  has  his  domicile,  the  right 
of  action  vests  in  him,  and  cannot  be 
defeated  by  a  release  executed  by  an 
administrator  subsequently  appointed 
In  West  Virginia.  Baltimore,  etc.  R. 
Co.  V.  Evans,  188  Fed.  6.  110  CCA 
166. 

[b]  A  nlMM*  •KMnted  by  »  for- 
■mlgn  adailatotrator  who  was  not  ap- 
pointed with  the  approbation  of  the 
widow  or  next  of  kin  is  not  binding, 
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Bonal  representative  **  or  other  person  authorized  to 
prosecute  the  claim  in  a  representative  capacity,*' 
even  without  the  consent  9f  the  beneficiaries,*'  is  a 
good  defense  to  the  action,  provided  of  course  it  was 
made  in  entire  g^ood  faith  without  any  fraud.**  In 
some  jurisdictions,  the  personal  representative  has 
no  power  to  compromise  and  adjust  the  claim,  except 
with  the  authority  and  consent  of  the  conrt.*''  But 
in  other  jurisdictions  such  consent  is  not  necessary.** 
A  release  by  a  person  appointed  administrator  exe- 
cuted prior  to  his  appointment  is  not  a  defense,*' 
at  least  not  where  such  pwson  was  not  the  bene- 
ficiary.**   Persons  not  represented  by  the  adminis- 

Flsano  V.  B.  M.    there  be  no  widow,  or  by  the  personal 
Shanley  Co.,  66  N.  J.  L.  1,  48    representative.     The   widow   has  the 

first  right  of  suit 


&  J.  F, 
A  618. 

la.  Conover  v.  Pennsylvania  R. 
Co.,  176  Fed.  638  [disappr  Styles  v. 
Pennsylvania  Steel  Co.,  7  Del.  Co. 
(Pa.)  466]  (under  Pennsylvania  stat- 
ute); Natchez  Cotton-Mills  Co.  v. 
Mulllns,  67  Miss.  672,  7  S  642;  Sham- 
bach  V.  Middlecreek'  Electric  Co.,  232 
Pa.  641,  81  A  802:  Holder  v.  Nash- 
ville, etc,  R.  Co.,  »2  Tenn.  141,  20  SW 
637,  36  AmSR  77;  Stephens  v.  Nash- 
ville, etc.,  R.  Co.,  10  Lea  (Tenn.)  448;- 
Greenlee  v.  East  Tennessee,  etc.,  R. 
Co.,  5  Lea  (Tenn.)  418;  Smalling  v. 
Kreech,  (Tenn.  Ch.  A.)  46  SW  1019. 
But  see  Toole  v.  Jones,  32  PlttsbLegJ 
(Pa.)  387  (holding  that  a  release 
given  by  a  widow  for  her  share  only 
did  not  bar  an  action  in  the  name  of 
the  children  for  their  shares,  where 
the  declaration  set  forth  a  settlement 
by  the  widow  for  her  own  share,  and 
the  neglect  or  .refusal  on  her  part  to 
bring  suit  on  behalf  of  the  children). 

[a]  In  Arizona  and  Texas,  (1) 
where  the  statutes  are  similar  and 
authorize  an  action  by  any  one  or 
more  of  the  beneficiaries  for  the  bene- 
fit of  all,  the  nominal  plaintiff  has  no 
power  to  compromise  or  release  the 
rights  of  the  other  beneficiaries,  or 
to  lessen  or  alter  the  shares  awarded 
by  the  Jury.  Southern  Pac.  Co.  v. 
Tomllnson,  16.?  U.  S.  369,  16  SCt 
1171,  41  L.  ed.  193  [rev  4  Ariz.  126,  33 
P  710];  Galveston,  etc.,  R.  Co.  v. 
Le  Glerse,  51  Tex.  189;  Houston,  etc., 
R.  Co.  V.  Bradley,  45  Tex.  171.-  (2)  "I 
have  been  somewhat  troubled  with 
Southern  Pac.  R.  Co.  v.  Tomllnson, 
163  U.  S.  369,  16  SCt  1171,  41  L.  ed. 
193,  which  held  that  under  the  Ari- 
zona statute  the  widow  had  no  right 
after  verdict  to  reduce  the  recovery 
of  the  children  and  parents  of  the  de- 
ceased; but  there  are  several  consid- 
erations which  in  my  Judgment  en- 
tirely distinguish  that  case.  In  the 
first  place,  they  were  all  parties  to 
the  record,  a  procedure  which  was 
permitted  by  the  statute.  The  widow 
was  therefore  in  the  position  of  try- 
ing to  compromise  the  interests  of 
other  parties  to  the  record  than  her- 
self. In  addition,  as  permitted  by 
the  statute,  the  jury  had  assessed 
separately  the  recoveries  of  each  of 
the  parties  plaintiff,  and  it  is  obvious 
that  the  widow,  being  only  one  of 
the  parties  plalntltT,  had  no  right  to 
interfere  with  the  rights  of  any  oth- 
ers than  herself.  In  view  of  the  fact 
that  the  Pennsylvania  courts  do  not 
admit  the  children  as  parties  plain- 
tiff at  an,  that  case  has  no  bearing 
upon  the  Pennsylvania  statute." 
Conover  v.  Pennsylvania  R.  Co.,  176 
Fed.  638.   640. 

13.  Aho  V.  Jesmore,  101  Minn.  449, 
112  NW  638,  10  LRANS  998;  Foot  v. 
Great  Northern  R.  Co..  81  fiUnn.  493, 
84  NW  342,  83  AmSR  396,  62  LRA 
364;  Shambach  v.  Middlecreek  Elec- 
tric Co.,  232  Pa.  641,  81  A  802  (with- 
out consent  of  guardian  of  minor 
children);  Spltzer  v.  Knoxville  Iron 
Co..  133  Tenn.  217,  180  SW  168; 
Greenlee  v.  East  Tennessee,  etc.,  R. 
Co.,   5  Lea  (Tenn.)   418. 

"The  action  may  be  instituted  by 
the    widow,   or   by   the   children,    if 


and  the  words  of 
the  statute  which  confer  upon  her 
the  primary  right  to  sue,  have  been 
held  to  give  her  the  power  to  com- 
promise her  suit,  over  the  objection 
of  the  children,  and  without  let  or 
hindrance  from  any  one.  Code,  || 
3130.  3131,  and  3132;  Knoxville,  etc., 
R.  Co.  V.  Acuff,  92  Tenn.  26,  20  SW 
348-  Webb  v.  East  Tennessee  R.  Co., 
88  Tenn.  119,  12  SW  428;  Stephens 
V.  Nashville,  etc.,  R.  Co.,  10  Lea 
(Tenn.)  448-  Greenlee  v.  East  Ten- 
nessee R.  (Jo.,  5  Lea  (Tenn.)  418. 
The  last-named  case,  though  holding 
that  The  widow  has  no  power  to  com- 
promise the  suit  of  the  personal  rep- 
resentative, distinctly  recognises  her 
right  to  compromise  her  own  suit. 
Having  full  power  to  compromise  her 
pending  suit,  as  adjudged  in  the 
Greenlee  and  Stephens  cases  Just 
cited,  the  widow,  for  the  same  rea- 
son, has  i>ower  to  compromise  the 
whole  right  of  action  before  suit  Is 
brought,  as  is  alleged  to  have  been 
done  in  the  case  at  bar.  If  she  may 
compromise  her  suit  after  it  is 
brought,  she  may  compromise  the  ' 
right  of  action  before  suit  is  brought. 
This  Is  too  manifest  to  admit  of 
elaboration."  Holder  v.  Nashville, 
etc.,  R.  Co.,  92  Tenn.  141.  144,  20 
SW  637,  36  AmSR  77. 

[a]  In  PhlUppln*  islands, — The 
mother,  as  such,  o^  as  the  natural 
guardian  of  her  minor  children,  can- 
not in  their  name  waive  the  right 
which  legally  pertains  to  them  to 
claim  damages,  for  there  exists  an 
express  prohibition  against  the  sale, 
cession  of  rights,  or  compromise  of 
the  Interests  and  property  of  minors 
by  their  parents  without  Judicial  au- 
thorisation first  had  for  the  benefit 
of  such  minors.  Rosarlo  v.  Manila 
R.  Co.,  22  Philippine  140. 

14.  Aho  V.  Republic  Iron,  etc., 
Co..  104  Minn.  322,  116  NW  590;  Aho 
V.  Jesmore,  101  Minn.  449,  451,  112, 
NW  638,  10  LRANS  998;  Shambach 
V.  Middlecreek  JBlectric  (^.,  233  Pa. 
641,  81  A  802. 

"If  in  fact  the  settlement  was  ob- 
tained by  fraud  the  administratrix 
may  maintain  the  statutosy  action 
for  the  death  of  her  Intestate,  and  if 
the  settlement  and  release  of  the 
cause  of  action  is  pleaded  in  bar  It 
may  be  avoided  by  proper  allegations 
in  the  reply  and  proof  thereof."  Aho 
V.  Jesmore,  supra. 

15.  Yelton  v.  Bvansvllle,  etc.,  R. 
Co.,  134  Ind.  414,  33  NE  629,  21  LRA 
158. 

10.  ~  Washington  v.  Louisville, 
etc,  R.  Co..  136  111.  49,  26  NE  663; 
Washington  v.  Louisville,  etc,  R.  Co., 
34  III.  A.  668  [aft  136  111.  49,  26  NE 
663];  Aho  v.  Republic  Iron,  etc.,  Co., 
104  Minn.  322,  116  NW  690;  Foot  v. 
Great  Northern  R.  Co.,  81  Minn.  493, 
84  NW  342,  8S  AmSR  396,  62  LRA 
354. 

17.  Snedeker  v.  Snedeker,  47  Aps 
Div.  411,  63  N/S  680   [aff  164  N. 
68.  58  NB  4]. 

18.  Stuber  v.  McEntee.  142  N.  Y. 
200,  S<  NE  878  [ezpl  Matter  of  Bren- 
nan,  160  App,  Dijv,.  4«1.,40(.  U6,  NYS 
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trator  are  not  bound.'* 

[i  100]  e.  ByOnardUn.  Since  a  goiardian's  au- 
thority is  strictly  locals  a  settlement  by  a  foreign 
guardian  is  no  bar  to  an  action  in  another  state  to 
recover  for  the  ward's  death.*" 

[i  101]  6.  Pendency  of  Other  Actions.*'  Since 
in  the  absence  of  statute  an  action  for  damages  re- 
sulting from  an  injury  to  the  person  abates  by  his 
de^th,*'  the  pendency  of  snch  action  cannot  be 
pleaded  in  bar  of  an  action  brought  by  his  personal- 
representative,  or  beneficiaries  designated  under  the 
statute,  for  his  death  resulting  from  such  injury.** 
But  where  the  death  and  survival  statutes  give  an 
election  between  alternative  actions,  an  action  under 
the  survival  statute  may  be  pleaded  in  abatement  of 
an  action  under  the  death  statute.**  Where  the 
statute  authorizes  no  one  to  sue  for  wrongful  death 
except  th^  personal  representative  of  the  deceased, 
an  action  by  the  beneficiaries  will  not  bar  a  suit  by 
the  personal  representative  on  the  same  cause  of 
action.**^  Where  the  action  may  be  brought  either 
by  the  beneficiaries  or  by  the  personal  representative 
for  their  benefit,  an  action  by  the  personal  repre- 
sentative is  a  bar  to  an  action  by  the  beneficiaries, 
or  vice  versa.**  Where  the  statute  gives  the  widow 
the  right  to  sue  within  a  certain  period  and  gives  the 
children  the  right  thereafter,  the  pendency  of  a  suit 
by  the  widow  is  a  bar  to  a  subsequent  suit  by  the 
children.*'  Whether  or  not  particular  statutes 
create  a  double  tight  of  action,  one  by  survival  and 
the  other  for  the  death,  has  been  considered  in  an- 
other place.** 

[$  102]  7.  Former  Adjudication.**  Under  pure 
survival  statutes,*" ' a  recovery  on  decedent's  cause 
of  action  in  his  lifetime,  or  by  his  personal  repre- 
sentative after  his  death,  is  necessarily  a  bar  to  a 
subsequent  action  on  the  same  cause  of  action.*^ 


But  regardless  of  whether  the  statutory  cause  of  ac- 
tion for  death  is  regarded  asi  strictly  a  new  and 
independent  cause  of  action,  or  as  a  transmitted, 
substituted,  or  survival  right,**  it  is  almost  every- 
where held  that  a  recovery  by  decedent  tojr  the 
personal  injury  to  him  is  an  absolute  bar  to  the 
subsequent  maintenance  of  an  action  under  the 
statute  for  his  death,**  and  a  final  valid  judgment 
on  the  merits  denying  a  reeovery  has  a  like  effect.** 
Doubtless  this  is  the  rule  under  the  Federal  Em- 
ployers' Liability  Act  which  expressly  provides  that 
there  shall  be  but  one  recovery  for  the  same  in- 
jury.*' In  a  few  instances,  the  statute  has  been 
construed  as  creating  a  cause  of  action  so  far  dis- 
tinct and  independent  of  decedent's  cause  of  action 
for  the  personal  injury  that  a  recovery  for  the  per- 
sonal jujuiy  will  not  bar  a  subsequent  action  for  the 
death.**  In  many  jurisdictions  there  are  both  death 
and  survival  statutes,  and  as  already  shown,  such 
statutes  are  generally  construed  as  not  authorizing 
two  actions  founded  on  the  same  injury,  although 
particular  statutes  have  been  construed  as  authoriz- 
ing independent  actions,  one  under  the  statute  for 
the  death,  and  the  other  by  survival  upon  deced- 
ent's cause  of  action  for  the  personal  injurj'.*' 
Where  both  actions  are  permitted,  a  recovery  in 
either,**  or  an  adverse  adjudication,'*  is  no  bar  to 
the  other,  although  issues  actually  determined  in  one 
are  res  judicata  in  the  other  as  to  the  same  parties 
or  their  privies,  and  may  be  fatal  to  the  later  ac- 
tion.** But  where  only  one  action  is  permitted, 
and  there  is  an  election  as  to  which  one  shall  be 
pursued,*'  a  recovery  by  the  personal  representative, 
or  an  adverse  adjudication  upon  decedent's  cause  of 
action  as  surviving  in  him,  will  bar  a  subsequent 
action  for  the  death,**  and, vice  versa  a  recovery 
for  the  death  will  bar  an  action  under  the  survival 


[a]  Btnagtr  In  lat«r«Bt  snliM- 
OMiitly  appolntad  atailiilatmtosv— 
nrhe  claim  before  suit  cannot  be 
barred  or  released  except  by  some 
person  who  has  authority  to  bring 
the  action  at  the  time  and  who  in  a 
legal  sense  represents  the  right  of 
action.  When  the  plaintiff  Krause 
gave  the  receipt  and  received  the 
money  he  was  in  no  such  position  and 
had  no  authority  to  bind  the  next  of 
kin  of  the  deceased  by  a  settlement 
or  release."  Stuber  v.  McEntee,  142 
N.  T.  200,  203,  36  NB  878. 

19.  Spokane,  etc.,  R.  Co.  v.  Whit- 
ley, 237  U.  S.  487,  35  SCt  «56,  69  L. 
ed.  1060. 

aa  Devlne  v.  American  Posting 
Service,  174  III.  A.  403. 

21.  Anothra  Acttoit  pandlar  •■ 
(ronad  of  atotamant  see  Abatement 
and  Revival  (I  38-166. 

39.  See  supra  (  36.  See  also  gen- 
erally Abatement  and  Revival  { 
184. 

33.  Indianapolis,  etc,  R.  Co.  v. 
Stout.  53  Ind.  143;  Whltehurst  v. 
Atlantic  Coast  Line  R.  .Co..  160  N.  C. 
1,  76  SE  812;  International,  etc  R. 
Co.  v.  Kuehn,  70  Tex.  682,  8  SW  484. 

24.  Conner  v.  Paul,  12  Bush  (Ky.) 
144. 

86.  Tennessee  Coal,  etc.,  R.  Co.  v. 
Herndon.  100  Ala.  451,  14  S  287. 

96.  Hartlgan  v.  Southern  Pac.  Co., 
86  Cal.  142.  24  P  851;  Munro  v.  Pacific 
Coast  Dredging,  etc..  Co.,  84  Cal.  516, 
24  P  803,  18  AmSR  248;  Henderson 
v.  Kentucky  Cent.  R.  Co..  86  Ky. 
389.   5  SW  875.   9  KyL  626. 

37.  Fulwlder  v.  Trenton  Gas,  etc., 
Co.,  216  Mo.  582,  116  SW  508.  See 
also  infra  {119. 

38.  See  supra  I  39. 

99.    Tmenune  raoovaxT  ■•  •  Iwr  (aa- 
•cmlljr  see  Judgments  [23  Cyc  1106]. 
30;     See  supra  {   39. 


31.  Kling  V.  Torello,  87  Conn.  801, 
87    A    987,    46    LRANS    tSO. 

83.     See  supra  ii  38,  39. 

83.  Del.— Perry  v.  Philadelphia, 
etc.,  R.  Co.,  24  Del.  399,  77  A  725. 

Ind. — Hecht  v.  Ohio,  etc.,  R.  Co., 
132  Ind.  607.  32  NE  302  [dist  Pitts- 
burgh, etc.,  R.  Co.  T.  Hosea,  162  Ind. 
412,  53  NE  419];  Qolding  v.  Knox, 
56  Ind.  A.  149,  104  NE  978;  Wilson 
V.  Jackson  Hill  Coal,  etc.,  Co.,  48 
Ind.  A.  160,  96  NE  689. 

Laa. — Dougherty  v.  New  Orleans  R., 
etc  Co.,  133  La.  993.  63  S  493. 

MlSB. — Harris  v.  Illinois  Cent.  R. 
Co.,  Ill  Miss.  623.  71  S  878;  Hamel 
v.  Southern  R.  Co.,  108  Miss.  172, 
66    a    426,    809. 

Mo. — Strode  v.  St.  Louis  Transit 
Co.,  197  Mo.  616,  95  SW  851,  1  Ann 
Cas   1084. 

Nebr. — Murray  v.  Omaha  Transfer 
Co.,  98  Nebr.  482,  153  NW  488;  Mur- 
ray V.  Omaha  Transfer  Co.,  95  Nebr. 
176,  146  NW  360. 

N.  Y.— Kolllher  v.  New  York  Cent., 
etc.,  R.  Co.,  212  N.  T.  207,  105  NE 
824,  LRA1916B  1178;  Llttlewood  v. 
New  York,  89  N.  T.  24,  42  AmR  271 
rpverr  Schllchting  v.  Wlntgen,  26 
Hun  626];  Whitford  V.  Panama  R.  Co., 
23  N.  Y.   466. 

N.  C. — Edwards  v.  Interstate  Chem- 
ical Co..  170  N.  C.  661.  87  SE  636.  LRA 
1916D  121  [dist  Causey  v.  Seaboard 
Air  Line  R.  Co.,  166  N.  C.  6,  81  SE 
917,  LRA1916E  1186;  Bolick  v.  South- 
ern R.  Co.,  138  N.  C.  370.  60  SE  689]. 

34.  Frescoln  v.  Puget  Sound 
Tract.,  etc  Co.,  225  Fed.  441; 
Schmelier  v.  Central  Furniture  Co., 
252  Mo.  12.  153  SW  363  (holding  that 
a  Judgment  voidable,  but  not  void, 
was  a  bar);  Strottman  v.  St.  Louis, 
etc..  R.  Co.,  228  Ho.  164,  128  SW 
187,  30  LRANS  877;  Strode  v.  St. 
Louis  Transit  Co.,  197  Mo.  616,  95  SW 


851,  7  AnnCas  1084;  Johnson  v.  Cleve- 
land, etc.,  R.  Co..  21  Oh.  Clr.  Ct.  N.  S 
268  (where,  however,  a  plea  of  res 
adjudicata  was  held  bad  for  failure 
to  show  that  the  issues  in  the  two 
actions  were  identical);  Brammer  v. 
Norfolk,  etc  R.  Ck).,  107  Va.  20C.  57 
SE  693. 

3B.  St.  Louis,  etc.,  R.  Co.  v.  Craft. 
237  U.  S.  648,  36  SCt  704,  59  L.  ed^ 
1160  (where  the  court  expressly  re- 
served the  question  of  the  effect  of  a 
recovery  by  decedent  in  his  lifetime) ; 
Michigan  Cent.  R.  Co.  v.  Vreeland.  227 
U.  S.  69,  33  SCt  192,  67  L.  ed.  417, 
AnnCasl914C  176  (where  the  right  is 
said  to  be  dependent  on  the  existence 
of  a  right  in  decedent  immediately 
before  his  death  to  have  maintained 
an  action  for  the  injury  to  him). 

86.  Clare  v.  New  York,  etc,  R 
Co.,  172  Mass.  211,  61  NE  1083.  See 
also  cases  infra  notes  38-40. 

37.  See  supra  {  39. 

38.  U.  S. — Frescoln  v.  Puget 
Sound  Tract.,  etc.,  Co.,  226  Fed.  441. 

Mass. — Clare  v.  New  York,  etc.  R. 
Co.,  172  Mass.  211,  61  NE  1083. 

Miss. — Hamel  v.  Southern  R.  Co., 
108  Miss.    172.  66  S  426.  809. 

Oh. — Mahoning  Valley  R.  Co.  v. 
Van  Alstlne,  77  Oh.  St.  396.  83  KB 
601,   14  LRANS   893. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Goode,  42  Okl.  784,  142  P  1185,  LRA 
1916E  1141. 

S.  D. — Rowe  V.  Richards,  35  S.  D. 
201,  151  NW  1001,  LRA1915E  107S, 
AnnCa8l918A  294. 

Eng. — Leggott  v.  Great  Northern 
R.  Co.,   1   Q.  B.  D.  699. 

39.  Spradlin  v.  Georgia  R.,  etc' 
Co.,  139  Ga.  675,  77  SB  799. 

4(k    Frescoln      v.      Puget      Sound 
Tract.,  etc.,  C:o.,   226  Fed.  441. 
41.     See  supra   i  39. 
49.    Kan. — Berner     v.  .   Whittelsey 
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statute  on  decedent's  eaase  of  aetion.*^  Where  the 
survival  statute  is  construed  not  to  apply,**  an  ad- 
verse adjudication  in  an  action  begun  by  decedent 
and  revived  and  continued  by  his  personal  represen- 
tative is  no.  bar  to  an  action  for  the  death  brought 
by  or  for  the  statutory  beneficiaries.*"  A  judgment 
in  an  action  by  or  for  the  statutory  beneficiaries  is 
a  bar  to  a  subsequent  action  on  the  same  cause  of 
action;  only  one  suit  can  be  maintained.**  But  one 
who  was  neither  joined  as  a  party  nor  represented 
by  some  one  authorized  to  act  in  his  behalf  is  not 
concluded  by  the  judgment,*^  and  on  this  principle 
a  posthumous  child  has  been  held  not  barred  by  a 
prior  recovery  by  other  beneficiaries,**  although  there 
are  decisions  holding  even  a  posthumous  child  barred 
by  a  prior  recovery  by  parties  entitled  to  sue.*'  A 
defendant  cannot  be  subjected  to  a  second  recovery 
by  some  other  beneficiary  of  whose  existence  he  had 
no  knowledge  at  the  time  of  the  prior  action.**  A 
judgment  in  any  state  is  a  bar  to  another  action  in 
any  other  state."*  Where  the  action  may  be  brought 
either  by  the  personal  representative  or  by  the  bene- 
ficiaries, a  judgment  in  an  action  by  either  is  a  bar 
to  an  action  by  the  other."*  A  recovery  against  one 
of  several  wrongdoers  is  a  bar  to  an  action  against 
the  others."*  In  some  states  the  statute  gives  a 
canse  of  action  to  parents  and  also  a  right  of  action 
to  or  for  the  benefit  of  the  heirs  or  next  of  kin, 
etc.**  Undw  snch  statutes  it  has  been  held  that 
a  judgment  for  the  benefit  of  the  g^eneral  beneficia- 
ries was  no  bar  to  an  action  by  the  parent,""  although 


there  is  contrary  authority."*  A  recovery  by  or  for 
a  parent  under  a  death  statute  includes  .damages  for 
loss  of  the  child's  services  during  minority,  and 
hence  bars  a  common-law  action  for  loss  of  ser- 
vices;"' and  a  recovery  by  or  for  a  husband  under 
the  statute  bars  a  subsequent  common-law  action  by 
him  for  damages  to  the  time  of  the  wife's  death."'* 
But  a  jutlgment  for  a  parent  on  his  common-law 
right  of  action  for  loss  of  services  of  his  child  and 
incidental  expenses  up  to  the  time  of  death  is  no 
bar  to  the  statutory  action  for  death."*  A  judgment 
in  an  action  brought  under  the  state  law  in  the  name 
of  the  beneficiaries  is  no  bar  to  an  action  by  the 
personal  representative  under  the  Federal  Employ- 
era'  Liability  Act,  because  there  is  not  the  requisite 
identity  of  parties;*"  and  a  judgment  in  an  action 
under  state  laws  which  exclude  liability  for  death 
caused  by  a  fellow  servant  is  no  bar  to  an  action 
under  the  federal  statute  for  a  death  caused  by  a 
fellow  servant,  because  the  issues  are  not  the  same."^ 
Where  two  persons  are  killed  at  the  same  time  by 
the  negUgence  of  another,  a  recovery  for  the  negli- 
gent killing  of  one  is  not  a  bar  to  an  action  against 
the  same  defendant  for  the  negligent  killing  of  the 
other,  although  the  same  jierson  brings  both  actions 
as  administrator,  and  the  beneficiaries  are  the  same 
in  both  actions.*' 

[$  103]  8.  Settlement  of  decedent's  Estate. 
Where  the  right  of  action  constitutes  no  part  of  the 
deceased's  estate,  a  final  settlement  of  the  estate 
does  not  operate  as  a  bar  to  the  proseeution  of  the 


Mercantile   Co..    93    Kan.    7«9.   146    F 
&C7.  AnnCasl9I6D  360. 

Ky. — Louisville  R.  Co.  v.  Raymond, 
136  Ky.  738.  123  SW  281,  27  LRANS 
176;  Owensboro,  etc..  R.  Co.  v.  Bar- 
clay, 102  Ky.  16,  43  SW  177,  19  KyL 
997;  Conner  v.  Paul,  12  Bush  144; 
Hansford  v.  Payne,  11  Bush  380. 

N.  Y. — McGahey  v.  Nassau  Elec- 
tric R.  Co..  51  App.  Dtv.  281,  64  NYS 
965  [ail  166  N.  Y.  617  mem,  69  NE 
1126  mem], 

Vt.— Legff  ▼.  Brltton,  64  Vt.  862. 
24  A  1016. 

Va. — Brammer  v.  Norfolk,  etc.,  K. 
Co.,   107  Va.  206.  67  SE  693. 

48.  Owensboro,  etc..  R.  Co.  T.  Bar- 
clay, 102  Ky.  16,  43  SW  177,  19  KyL 
997;  Hackett  v.  Louisville,  etc.,  R. 
Co..  95  Ky.  236,  24  SW  871,  16  KyL 
612;  Conner  v.  Paul.  12  Bush  (Ky.) 
144. 

44.     See  supra  t  39. 

46.  Downs  y.  United  R.  Co.,  (Mo.) 
184   SW  995. 

48.'  Cal.T— Daubert  v.  Western 
Meat  Co.,  189  Cal.  480,  69  P  297.  78  P 
244,  96  AmSR  154;  Hartlgan  v.  South- 
ern Pac.  R.  Co.,  86  Cal.  142,  24  P 
851. 

III.— McPadden  v.  St.  Paul  Coal 
Co..  263  111.  441,  106  NE  314;  St. 
Louis  Cons.  Coal  Co.  v.  DombroskI, 
106  III.  A.  641. 

Ky. — Louisville,  etc..  R.  <3o.  v.  San- 
ders, 86  Ky.  259,  6  SW  663,  9  KyL 
690. 

Minn. — Lahtl  v.  Oliver  Iron  Mln. 
Co..  106  Minn.  241,  118  NW  1018. 

Miss. — Foster  v.  Hicks,  93  Miss. 
?19.  46  S  638;  Pickens  v.  Illinois  Cent. 
R.  Co.,  92  Miss.  210,  46  S  868. 

N.  T.— In  re  Taylor,  204  N.  T.  136, 
97  NE  602,  44  LRANS  1186  [rev  on 
other  irrounds  232  TT.  S.  363,  34  SCt 
350.  58  L.  ed.  638]. 

■  Okl. — Shawnee  Gas,  etc.,  Co.  v.  Mo- 
tesenbocker,  41  Okl.  454,  138  P  790. 

Or. — Putnam  v.  Southern  Pac.  Co., 
21  Or.  230.  27  P  1033. 

Utah. — Fritz  v.  Western  Union  Tel. 
Co.,    26    Utah    263,   71    P   209. 

Wash. — Kolofr  V.  Chicago,  etc.,  R. 
Co.,  71  Wash.  543,  129  P  898;  Rigss 
V.  Northern  Pac.  R.  Co.,  60  Wash.  292, 
111  P  162. 

Que. — ^Bouthllller  v.  Central  Ver- 
mont R.  Co.,  28  Que.  Super.  472. 


[a]  la  mnriaslppi,  it  is  expressly 
provided  that  there  shall  be  but  one 
suit  for  the  same  death,  "but  the  de- 
termination of  such  suit  shall  not  bar 
another  action  unless  it  be  decided  on 
Its  merits."  Sudberry  v.  Meridian 
Fertilizer  Factory,  106  Miss.  744,  752, 
64  S  723  (holding  that  a  consent 
Judgment  by  default  in  a  justice  of 
the  peace  court  was  not  a  determina- 
tion on  the  merits,  that  a  Judicial  de- 
termination was  necessary). 

47.  Spokane,  etc.,  R.  Co.  V. 
Whitley,  237  U.  B.  487,  36  SCt  655,  69 
L.  ed.  1060;  LRA191&F  736;  Galves- 
ton, etc.,  R.  Co.  V.  Kutac,  72  Tex. 
643,  11  SW  127. 

48.  Nelson  v.  Galveston,  etc.,  R. 
Co.,  78  Tex.  621,  14  SW  1021,  22 
AmSR  81,  11  LRA  391;  Galveston, 
etc.,  R.  Co.  V.  Contreras,  81  Tex.  Civ. 
A.  489,  72  SW  1051. 

49.  Daubert  v.  Western  Meat  Co., 
139  Cal.  480.  482,  69  P  297,  73  P  244. 
98  AmSR  lS4;  Gulf,  etc,  R.  Co.  V. 
Bradley.  110  Miss.  152,  69  S  666. 

"Whether  the  same  rule  would  ap- 
ply in  a  case  whu-e  the  other  heir 
was  in  being,  or  where  the  existence 
of  an  unborn  child  was  known  to  the 
defendant,  at  the  time  of  the  pre- 
vious action  and  trial,  are  questions 
which  the  former  opinion  does  not  de- 
cide, and  which  are  not  intended  to 
be  here  decided.  All  that  Is  here  de- 
cided, or  intended  to  be  decided,  is 
that  where  a  child  is  unborn  and  its 
existence  unknown  to  defendant  at 
the  time  the  Judgment  in  favor  of  the 
widow  or  other  heir  is  given,  an  ac- 
tion cannot  be  maintained  by  the 
child  after  Its  birth,  notwithstanding 
the  provisions  of  section  29  of  the 
Civil  Code,  to  the  efTect  that  an  un- 
born child  is  deemed  to  be  in  exist- 
ence ao  far  as  necessary  for  Its  in- 
terests, in  the  event  of  its  subse- 
quent birth."  Daubert  v.  Western 
Meat. Co.,  supra. 

[a]  Beaaoa  for  nlei — "The  stat- 
ute plainly  provides  that  there  'shall 
be  but  one  suit  for  the  same  death, 
which  suit  shall  Inure  for  the  bene- 
fit of  all  parties  concerned.'  That 
appellee  was  not  born  at  the  time 
the  first  suit  was  instituted  is  wholly 
immaterial,  for  the  limitation  on  the 
number   of   suits   that   can   be   insti- 


tuted is  without  exception  in  -  favor 
of  any  person  whatsoever.  That 
some  'of  the  parties  concerned'  in  the 
recovery  contemplated  by  such  suit 
are  not  parties  plaintltC  therein  Is 
Immaterial."  Gulf,  etc.,  R.  Co.  v. 
Bradley,  110  Miss.  162.  164,  69  S 
666. 

50.  Salmon  v.  Rathlens,  162  Cal, 
290,  92  P  733. 

61.  Nelson  v.  Chesapeake,  etc!.,  R. 
Co.,  88  Va.  971,  14  SE  838,  16  LRA 
683. 

B9.  Hartlgan  v.  Southern  Pac.  Co., 
86  C:al.  142,  24  P  851;  Munro  v.  PaciSo 
Coast  Dredging,  etc.,  Co.,  84  Cal. 
615,  24  P  303.  18  AmSR  248;  Glvens 
V.  Kentucky  Cent.  R.  Co.,  89  Ky.  231, 
12  SW  267,  11  KyL  452  (alternative 
right  under  different  sections  of  stat- 
ute). 

83.  Almquist  v.  Wilooz,  IIS  Minn. 
37,  131  NW  796. 

64.     See  statutory  provisions. 

56.  Hedrick  v.  Xlwaco  R.,  etc.,  Co., 
4  Wash.  400,  80  P  714. 

56.  Putnam  v.  Southern  Pac.  Co., 
21  Or.  230,  27  P  1033  (where  a  Judg- 
ment for  defendant  on  a  plea  at  res 
Judicata  was  affirmed  on  rehearing 
by  an  evenly  divided  court,  although 
the  original  opinion  held  the  'plea 
bad).  See  Mayhew  v.  Burns.  103 
Ind.  328,  2  NE  793  (where  similar 
statutes  were  construed  to  provide 
for  alternative  and  not  cumulative 
actions). 

67.  McCJovern  v.  New  York  Cent., 
etc.,  R.  Co.,  67  N.  Y.  417. 

SB.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Elwaln.  98  K^.  700,  34  SW  236,  18 
KyL  379.   66  AmSR  385.  34  LRA  788. 

58.  Barley  v.  Chicago,  etc.,  R.  Co.. 
2  F.  Cas.  No.  997,  4  Biss.  430  (under 
Illinois  statute). 

60.  Troxell  v.  Delaware,  etc.,  R. 
Co..  227  U.  S.  434,  33  SCt  274.  57  L.  ed. 
586  [rev  200  Fed.  44,  118  CCA  272]. 
Contra  Troxell  v.  Delaware,  etc  R. 
Co.,  185  Fed.  540  (motion  to  strike 
plea  of  res  Judicata). 

61.  Troxell  v.  Delaware,  etc.,  R. 
Co.,  227  U.  8.  434,  33  SCt  274,  57  L. 
ed.  686  [rev  200  Fed.  44,  118  CCA 
2721. 

ea.  Illinois  Cent.  R.  Co.  v.  Slater, 
139  111.  190.  28  NE  830  [aff  39  111.  .V. 
691. 
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action  for  the  beneficiaries." 

[i  104]  9.  Jngtiflable  Homicide.  It  is  a  good 
defense  to  an  action  for-  death  intentionally  in- 
flicted that  the  homicide  was  justifiable  within  the 
rules  ordinarily  applied  to  criminal  prosecutions,** 
as  for  instance  that  it  was  committed  in  self- 
defense,**  or  to  prevent  violent  or  atrocious  crimes 
such  as  robbery,  murder,  burglary,  arson  'and  the 
Uke.**  But  it  is  not  a  defense  to  a  civil  action  for 
death  intentionally  inflicted  that  the  homicide  was 
committed  to  prevent  a  misdemeanor,*^  or  that  the 
homicide    was    committed   by    defendant,    a   peaee 


officer,  to  prevent  the  escape  of  deceased  on  a  'charge 
of  misdemeanor.** 

[$  105]  I.  What  Law  GOTenu.*"  The  general 
rules  as  to  conflict  of  laws  with  respect  to  statutory 
causes  of  action  elsewhere  treated  in  this  work/** 
are  applicable  to  actions  for  death  by  wrongful  act.^' 
Where  the  action  is  brought  in  a  state  other  tt^an 
the  state  in  which  the  injury  causing  death  oc- 
curred,'* matters  relating  merely  to  the  remedy  and 
procedure  are  governed  by  the  lex  fori,  the  law  of 
the  state  in  >which  the  action  is  broi^t.'*  But  sub- 
ject to  such  exceptions  or  qualifications  as  may  be 


as.  Hubbard  v.  Chicago,  etc,  R. 
Co.,  104  Wis.  160,  80  NW  454.  76 
AmSR  856. 

64.  U.  8. — ^Rutherford  v.  Poster, 
126  Fed.  187,  60  CCA  129-  Morgan  v. 
Barnhill,  118  Fed.  24,  65  CCA  1. 

Ala. — Suell  v.  t)errlcott.  161  Ala. 
269,  49  S  895,  23  LRANS  996,  18  Ann 
Caa  636;  Richards  v.  Burgln,  159 
Ala.  282,  49  S  294,  17  AnnCas  898; 
Cobb  V.  Owen,  150  Ala.  410,  43  S  826. 

pal. — Burnham  v.  Stone,  101  Cal. 
164,  35  P  627;  Brooks  v.  Haslam,  66 
Cal.  421,  4  P  389. 

Conn. — Morris  v.  Piatt,  32  Conn. 
78. 

Oa. — ^McKinney  v.  Carmack,  119 
Ga.  467,  46  SE  719;  McDonald  v. 
Eagle,  etc.,  Mfg.  Co.,  68  Ga.  839: 
Western,  etc.,  R.  Co.  v.  Strong,  52 
Oa.  461. 

III.— Foster  v.  Shepherd,  268  111. 
164,  101  NE  411,  46  LRANS  167,  Ann 
Casl914B  572;  Forbes  v.  Snyder,  94 
111.  374;  Locher  v.  Kluga,  97  111.  A. 
618. 

Ky. — McClurg  v.  Igleheart,  SS  SW 
80,  17  KyL  913;  Head  v.  Martin,  85 
Ky.  480,  3  SW  622,  9  Kyt,  46. 

Mo.— Vawter  v.  Hults,  112  Mo.  633, 
28  SW  689;  Nichols  v.  Winfrey,  79 
Mo.  544,  90  Mo.  403.  2  SW  305;  Mor- 
gan V.  Durfee,  69  Mo.  469,  33  AmR 
608;  White  v.  Maxey,  64  Mo.  662; 
Besenecker  v.  Sale,  8  Mo.  A.  211. 

N.  C— Pierce  v.  Myrlck,  12  N.  C 
345. 

Oh. — Darling  v.  Williams,  36  Oh. 
St.  68. 

Tenn. — Jenkins  v.  Hanklns,  98 
Tenn.  645,  41  SW*  1028;  Marks  ▼. 
Borum,  1  Baxt.  87,  26  AmR  764. 

Tex. — Oarcia  v.  Sanders,  90  Tex. 
108,  37  SW  814;  Wallace  v.  Stevens, 
74  Tex.  669,  12  SW  283;  March  v. 
Walker,  48  Tex.  372;  Gray  v.  Phil- 
lips. 54  Tex.  Civ.  A.  148,  117  SW  870; 
Croft  V.  Smith,  (Civ.  A.)  61  SW 
1089. 

[a]  B«l*  amliad. — (1)  An  owner 
of  land  wrongfully  held  by  another 
Is  not  civilly  liable  for  the  killing 
of  4he  occupant  while  resisting  the 
owner's  attempt  to  regain  possession 
without  the  use  of  more  force  than 
was  reasonaby  necessary.  Burnham 
V.  Stone,  101  Cal.  164,  85  P  627.  (2) 
Where  It  appeared  that  deceased 
brought  on  the  dlflBculty,  and  there 
was  evidence  that  defendant's  con- 
sciousness was  impaired,  If  not  de.- 
stroyed  for  some  time,  by  the  in- 
juries inflicted  by  the  deceased,  It 
was  erro.r  to  apply  the  general  doc- 
trine that  an  unconscious  or  Insane 
man,  while  not  liable  for  punitive 
damages  for  his  torts,  is  liable  for 
compensatory  damages, ,  since  uncon- 
sciousness produced  by  'deceased  was 
an  excuse  for  any  Injury  inflicted  on 
deceased.  Jenkins  v.  Hanks,  98  Tenn. 
645,  41  SW  1028.  (3)  Where  defend- 
ant. Informed  by  his  wife  that  deced- 
ent had  insulted  her,  armed  himself 
with  a  view  of  meeting  decedent  to 
abuse  htm,  and  on  meeting  decedent 
cursed  and  abused  him,  and  deced- 
ent walked  away  from  defendant  who 
continued  to  use  vile  epithets,  and 
decedent  turned  on  defendant  with  a 
knife,  whereupon  defendant  began 
to  shoot  him  and  continued  while  de- 
cedent was  running  away,  defendant 
was  not  entitled  to  the  perfect  right 


of  self-defense,  and  he  was  civilly 
liable  to  the  widow  and  children  of 
decedent  for  the  killing.  Gray  v. 
Phillips,  64  Tex.  Civ.  A.  148,  117  SW 
870. 

[b]  "ClM  prMnaaptloa  of  laao- 
oano*  of  a  defendant  obtains  in  a 
civil  action,  as  well  as  in  a  criminal 
prosecution,  where  the  cause  Is  based 
upon  an  unlawful  killing.  It  is,  of 
course,  a  rebuttable  presumption,  and 
In  either  case  may  be  overcome  by 
evidence;  the  only  difference  being 
that  in  a  criminal  prosecution  the 
evidence  should  be  sufficiently  strong 
to  satisfy  the  mind  of  the  court  or 
jury  trying  the  case  beyond  a  reason- 
able doubt,  while  in  a  civil  action  the 
degree  is  to  the  reasonable  satisfac- 
tion of  the  jury."  Cobb  v.  Owens,  160 
Ala.   410,   413,    43   S  826. 

6&  Ala. — Sucll  V.  Derrlcptt,  161 
Ala.  259.  49  S  895,  23  LRANS  996,  18 
AnnCas  636. 

111.— Locher  v.  Kluga,  97  111.  A. 
618. 

Ky. — Shields  v.  Neal.  168  Ky.  696, 
186  SW  211;  Toung  v.  Young,  141  Ky. 
76.  132  SW  166;  HoUtngsworth  v. 
Warnock,  112  Ky.  96,  65  SW  163,  23 
KyL  1395;  McClurg  v.  Igleheart,  83 
SW  80,   17  KyL  913. 

Mo.— Vawter  v.  Hulti.  112  Mo.  633, 
20  SW  689;  White  v.  Maxey,  64  Mo. 
552;  Besenecker  v.  Sale,  8  Mo.  A. 
211. 

Tenn. — Lowe  v.  Collins,  8  Tenn. 
Civ.  A.  608. 

Tex. — March  v.  Walker,  48  Tex. 
372:  Croft  v.  Smith,  (Civ.  A.)  61  SW 
1089. 

[a]  The  law  of  ■•If-defona*  Is  the 
ntnw  In  dvll  as  la  oxlmlaal  pTosaon- 
tloaa,  with  the  exception  ot  the  rule 
of  evidence,  which,  in  a  criminal 
cause,  gives  defendant  the  benefit  of 
a  reasonable  doubt.  That  doubt, 
however,  is  as  to  the  facts,  not  as 
to  the  extent  of  the  right.  March  v. 
Walker,  48  Tex.   372. 

[b]  A  plMt  of  sMf-dofesa*  and  Af 
aooldental  shootlnjr  ur*  Isoonslatant; 
where  both  are  pleaded  by  defend- 
ant, a  motion  to  require  him  to  elect 
upon  which  he  will  rely  is  properly 
sustained.  HolUngsworth  v.  War- 
nock, 112  Ky.  96,  65  SW  168,  2S 
KyL  1^96. 

[c]  A  plea  of  ■■lf-d«f«BM  Is  VB- 
avallabl*  (1)  where  the  conflict  end- 
ing in  homicide  was  introduced  or 
begun  by  defendant  (White  v.  Maxey, 
64  Mo.  652),  (2)  and  not  abandoned 
by  him  until  he  had  killed  deceased 
(McClurg  V.  Igleheart,  33  SW  80,  17 
KyL  913). 

[d]  mstmotiOBs. — Where  defend- 
ant was  permitted  to  Introduce  let- 
ters of  a  compromising  character 
from  the  deceased  to  defendant's 
wife,  it  Is  proper  for  the  court  to  In- 
struct the  jury  that  such  letters  were 
admitted  only  to  explain  why  de- 
fendant went  to  deceased's  house  on 
the  day  of  the  homicide,  and  not  for 
the  purpose  of  justifying  the  killing, 
which  killing  was  wrongful,  notwith- 
standing defendant  supposed  that  im- 
proper relations  existed  between  his 
wife  and  the  deceased.  Qllflllan  v. 
McCrlllis,   84  Mo.   A.   676. 

66.  Suell  V.  Derrlcott,  161  Ala.  269, 
49  S  895,  23  LRANS  996,  18  AnnCas 
636;  Foster  v.  Shepherd,  258  111.  164, 
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[a]  Tor  •zampl*^— Where  defend- 
ant shot  deceased  believing  it  -iras 
necessary  to  prevent  a-  burglary  of 
defendant's  residence,  he  was  not 
civilly  liable,  although  It  afterward 
appeared  that  the  alleged  attempt  at 
burglary  was  a  jest  or  an  attempt  to 
frighten  defendant.  Foster  v.  Shep- 
herd, 258  in.  164,  101  NE  411  [rev 
184  111.  A.  199]. 

67.  Suell  v.  Derrlcott,  161  Ala.  259. 
49  S  896,  23  LRANS  996,  18  AnnCas 
636. 

[a]  Bsfenss  of  sarvant. — That  de- 
ceased threw  stones  at  defendant's 
servant  Is  no  defense  for  the  lat- 
ter's  shooting  him.  Vincent  v.  Mor- 
gan's Louisiana,  etc.,  R.,  etc,  Co.,  140 
La.  1027,  74  S  641. 

68.  Thomas  v.  Klnkead,  55  Ark. 
502,  18  SW  854,  29  AmSR  68.  16  LRA 
558. 

Blfht  to  kill  In  tBsUnr  snest  see 
Arrest  S9  60-63. 

69.  OoBlUat  of  laws  as  to: 
Abatement  or  suDVlval  see  supra  |  81. 
Beneflclaries  see  supra   i  70. 
Damages  recoverable  see  infra   S  192. 
Defenses  see  supra  S!  89-104. 
Distribution      or     apportionment      of 

award  see  supra  {  70. 
Time  to  sua  and  limitations  see  supra. 


i  88. 

rho 


Who  may  sue  see  infra  t  126. 

70.  See  Conflict  of  Laws  il  27,  38, 
38. 

71.  See  cases  infra  this  section. 
-  7a.    See  infra  91  108-111. 

73.  U.  S. — Chesapeake,  etc,  R.  Co. 
V.  Kelly.  241  U.  S.  485,  36  SCt  630,  60 
L.  ed.  1117,  LRA1917F  367;  Central 
Vermont  R.  Co.  v.  White,  238  U.  S. 
507,  35  SCt  866,  69  L.  ed.  1433,  AnnCas 
1916B  262;  Lauria  v.  Du  Font  de 
Nemours,  241  Fed.  687;  Tetl  v.  Mary- 
land Cons.  Coal  Co.,  217  Fed.  443: 
Dodge  v.  North  Hudson.  177  Fed.  986; 
Brown  v.  New  York,  etc,  R.  Co.,  136 
Fed.  700. 

Fla. — Louisville,  etc,  R.  Co.  v. 
Rhoda,  71  Fla.  526,  71  8  S69. 

Ga. — Selma,  etc,  R.  Co.  v.  Lacey, 
49  Oa.  106. 

Iowa. — In  re  Williams.  130  Iowa 
563,  107  NW  608. 

Kan. — Rochester  v.  Wells.  87  Kan. 
164,  123  P  729,  40  LRANS  1093; 
Swisher  v.  Atchison,  etc,  R.  <>>.,  76 
Kan.  97,  90  P  812. 

Minn. — Bond  v.  Pennsylvania  R. 
Co.,  124  Minn.  195,  144  NW  942. 

Mo. — Hust'ed  V.  Missouri  Pac  R. 
Co.,  143  Mo.  A.  623,  128  SW  282. 

N.  Y. — ^Johnson  v.  Phoenix  Bridge 
Cto.,  197  N.  Y.  316.  90  NE  953;  Whit- 
ford  V.  Panama  Canal  Co.,  23  N.  Y. 
465;  Frounfelker  v.  Delaware,  etc,  R. 
Co.,  73  App.  Dlv.  860,  76  NYS  746. 

Tenn. — Chumley  v.  LiOUisville,  etc, 
R.  C!o.,  6  Tenn.  Civ.  A.  78. 

Can. — Lewis  v.  Grand  Trunk  Pac 
R.  Co.,  52  Can.  S.  C.  227  [dlsm  app 
24    Man.    807]. 

[a]  Frooednro  prssoribsd  lir  tk* 
ooarts  of  the  fonun  nnust  be  adopted. 
Frounfelker  v.  Delaware,  etc,  R.  Co., 
73  App.  Dlv.  350.  76  NYS  746;  Dalley 
V.  New  York,  etc.,  R.  Co.,  26  Mlsc 
539,  57  NYS  486. 

tb]  iMx.  lod  rsralatlar  pioosdoM 
of  action  brought  in  the  state  of  in- 
jury (1)  has  no  extraterritorial  ef- 
fect and  cannot  control  procedure  of 


For  latsr  oassa,  dsrslopmsBts  and  duuicaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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mentioned  elsewhere/*  the  lex  loci,  the  lav  of  the 
state  in  whieh  the  injury  occurred  and  where  the 
cause  of  action  arose,  will  control  as  to  all  other 


matters,^*  particularly  matters  relating  to  the  right 
of  plaintiff  to  recover  "  and  the  defenses  available 


action  brought  In  a  ulster  state. 
Husted  V.  Missouri  Pac.  R.  Co.,  14S 
Mo.  A.  62S,  128  SW  282.  (2)  Such 
provisions  as  can  be  deemed  to  be 
merely  procedural  may  be  treated  as 
nonessential  tn  an  action  brought  out- 
side of  the  state.  Spokane,  etc.,  B. 
Co.  V.  Whllley.  2S7  UT  S.  487,  S5  SCt 
655.  59  L..  ed.  lOSO.  L.RA1915P  736; 
Tennessee,  'etc.,  R.  Co.  v.  Qeorge,  283 
U.  S.  354.  34  SCt  587.  58  L.  ed.  997, 
L,RA1916D  685;  Atchison,  etc..  R.  Co. 
V.  Sowers,  213  U.  S.  55.  29  SCt  397, 
53  L,.  ed.  695;  Stewart  y.  Baltimore, 
etc..  R.  Co.,  168  y.  S.  445,  18  SCt  105, 
42  L.  ed.  637.      '^  , 

[c]  Za  aa  aotioa  nader  tm  TM- 
mtl  Batployws'  XlabUitjr  Aot,  rulings 
of  the  state  court  tn  regard  to  the 
effect  of  amendments  and  replica- 
tions are  matters  of  state  pleading 
and  practice.  Central  Vermont  R.  Co. 
V.  White,  238  U.  S.  507,  35  SCt  865,  59 
L.  ed.  1433.  AnnCaal916B  252. 

[d]  The  law  tn  effect  doxljiff  pand- 
Ixv  Qf  aettOa  controls.  Sackhelm  ▼. 
Pigueron,  215  N.  Y.  62.  109  NB  109 
[rev  163  App.  Dtv.  180,  148  NTS  27]; 
Skelton  v.  Lehigh  Valley  R.  Co..  171 
App.  Dlv.  91,  166  NTS  836;  Qaszola 
V.  O'Brien,  169  App.  Div.  602,  166 
NTS  350;  Nicholson  v.  New  York,  85 
Misc.  563,  147  NYS  779.  But  com- 
pare Hubbell  V.  Pioneer  Paper  Co., 
160  App.  Dlv.  356,  145  NYS  554  (hold- 
ing that  Code  Clv.  Proc.  I  841b  did 
not  apply  to  an  action  for  death  in 
which  a  Judgment  was  rendered  prior 
to  the  time  when  the  statute  took 
effect). 

74.     See  references  supra  note  69. 

[a]  Oeaaral  or  oommoa-law  qnss- 
tlOBs  may  be  solved  by  the  law  of 
the  forum  (1)  where  such  questions 
are  not  covered  by  the  statutes  of 
the  place  where  the  Injury  occurred. 
Philpott  T.  Missouri  Pac.  R.  Co., 
86  Mo.  164.  (2)  There  being  no  com- 
mon law  for  the  federal  courts  (see 
Common  Law  i  26),  in  an  action 
brought  under  the  Federal  Employ- 
ers' Liability  Act,  matters  not  cov- 
ered by  that  act  may  be  solved  by 
the  lex  fori  (Central  Vermont  R.  Co. 
V.    White.   238   U.   S.   507.    36   SCt   865, 

59  Li.  ed.  1433,  AnnCasl916B  252; 
Martin  v.  Baltimore,  etc.,  R.  Co.,  151 
U.  8.  673.  14  SCt  633.  38  L.  ed.  311; 
Kinney  ▼.  Seaboard  Air  Line  R.  Co., 
167  N.  C.  14.  82  SB  968,  AnnC:asl916E 
460  (aff  240  U.  S.  489,  36  SCt  458,  60 
L.  ed.  762]),  (3)  or  by  the  lex  domi- 
cilii, as  the  case  may  be  (Kinney  v. 
Seaboard  Air  Line  R.  Co.,  supra). 
(4)  Lex  loci  is  presumed  to  be  the 
same  as  lex  fori  as  to  common-law 
matters.  Philpott  v.  Missouri  Pac. 
R.  Co.,  8J>  Mo.  164.  See  also  Common 
Law  I  32. 

76.  U.  S. — CHiesapeake,  etc.,  R.  Co. 
v.    Kelly.    241   U.   S.   485.    36   SCt   630, 

60  L.  ed.  1117.  LRA1917F  367;  Spo- 
kane, etc..  R.  Co.  v.  Whitley.  237  U.  S. 
487.  35  SCt  655,  59  L.  ed.  1060,  LRA 
1915P  736:  Western  Union  Tel.  Co.  v. 
Brown.  234  U.  S.  542,  34  SCt  955,  58 
L.  ed.  1457;  Slater  v.  Mexican  Nat.  R. 
Co.,  194  U.  S.  120.  24  SCt  581,  48  U 
ed.  900;  Northern  Pac.  R.  Co.  v.  Bab- 
cock.  154  U.  S.  190,  14  SCt  978,  38  L. 
ed.  958:  Laurla  v.  Du  Pont  de  Ne- 
mours. 241  Fed.  687;  Strait  v.  Tazoo, 
etc.,  R.  Co.,  209  Fed.  157,  126  CCA 
106,  49  LRANS  1068;  Williams  v. 
Camden  Interstate  R.  Co.,  138  Fed. 
571  taff  140  Fed.  985,  72  CCA  680]: 
Brown  v.  New  York,  etc.,  R.  Co.,  136 
Fed.  700;  Leman  v.  Baltimore,  etc., 
R.  Co.,  128  Fed.  191;  Florida  Cent., 
etc.,  R.  Co.  V.  Sullivan,  120  Fed.  799, 
57  CCA  167.  61  LRA  410;  Sanders  v. 
Louisville,  etc.,  R.  Co.,  Ill  Fed.  708, 
49  CCA  585;  Cowen  v.  Ray,  108 
Fed.  320,  47  C;CA  352;  Rundell  v.  La 
Compagnie  Generale  Transatlantlque, 
100  Fed.  656.  40  CCA  625.  49  LRA  92; 
Krickson  v.  PaclHc  Coast  SS.  Co.,  96 
Fed.  80;  Van  Doren  v.  Pennsylvania 
R.    Co.,    93    Fed.    260,    36    CCA    282; 


Davldow  V.  Pennsylvania  R.  Co,  85 
Fed.  943.  But  compare  The  Jane 
Gray,  96  Fed.  693,  697  (where  it  is 
said:  "The  law  of  the  forum  must 
control  in  determining  the  question 
as  to  the  liability  of  the  owners  of  a 
vessel,  who  are  citlzena  of  the  United 
States,  for  damages  caused  by  their 
negligence  resulting  In  death"). 

Ala. — Larue  v.  C.  (J.  Kershaw  Con- 
tracting Co.,  177  Ala.  441,  59  S  166; 
Alabama  Great  Southern  R.  Co.  v. 
Carroll,  97  Ala.  126.  11  S  803,  38 
AmSR  163,  18  LRA  433. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Hes- 
terly,  98  Ark.  240.  135  SW  874  [rev 
on  other  grounds  228  U.  8.  702,  S3 
SCt  70,  57  L.  ed.  1031];  St.  Louis,  etc., 
R.  Co.  v.  Corman,  92  Ark.  102,  122  SW 
116;  Earnest  v.  St.  Louis,  etc,  R.  Co., 
83  Ark.  65.  112  SW  141;  Kansas  City, 
etc.,  R.  Co.  v.  Becker,  67  Ark.  1,  63 
SW  406,  77  AmSR  78,  46  LRA  814. 

Colo. — Denver,  etc.,  R.  <^.  v.  War- 
ring. 37  Colo.  122.  86  P  306. 

Ga. — Seaboard  Air  Line  R.  v.  Shlgg, 
117  Ga.  454,  43  SE  706:  Selma,  etc., 
R.  Co.  v.  Lacey,  49  Ga.  106;  Southern 
R.  Co.  v.  Decker,  5  Oa.  A.  21,  62  SE 
678. 

111. — Chicago,  etc.,  R.  Co.  v.  Rouse, 
78  111.  A.  286  [aff  178  111.  132,  52  NE 
951,  44  LRA  410];  Hanna  v.  Grand 
Trunk  R.  Co.,  41  111.  A.  116;  Shedd  v. 
Moran,  10  111.  A.  618. 

Ind. — Baltimore,  etc,  R.  Co.  v. 
Ryan.  31  Ind.  A.  597,  68  NB  923; 
Fabel  v.  Cleveland,  etc,  R.  Co.,  30 
Ind.    A.    268,    65    NE  929. 

Iowa: — Armbruster  v.  Chicago,  etc, 
R.  Co..  168  Iowa  155,  147  NW  837; 
In  re  Williams,  130  Iowa  553,  107  NW 
608;  In  re  Coe,  130  Iowa.307,'10&.  NW 
743,  114  AmSR  416,  4  I/RANS  814,  8 
AnnCas  148;  Mooney  v.  Union  Pac 
R.  Co.,  60  Iowa  346,  14  NW  343. 

Kan. — Bolinger  v.  Beachara,  81  Kan. 
746,  106  P  1094;  Swisher  v.  Atchison, 
etc.,  R.  Co..  76  Kan.  97,  90  P  812; 
Hartley  v.  Hartley,  71  Kan.  691,  81  P 
505,  114  AmSR  619;  Burlington,  etc., 
R.  Co.  v.  Thompson,  31  Kan.  180,  1 
F  622,  47  AmR  497. 

Ky. — Proctor  Coal  Co.  v.  Beaver, 
161  Ky.  839,  152  SW  966;  Cason  v. 
Covington,  etc.,  Bl.  R.  Transfer,  etc., 
Co.,  98  SW  304,  30  KyL  352;  Louis- 
ville, etc.,  R.  Co.  v.  Whitlow,  105 
Ky.  1,  114  Ky.  470.  43  SW  711.  19  KyL 
1931,  41  LRA  614;  McDonald  v.  Mc- 
Donald, 96  Ky.  209,  28  SW  482,  16 
KyL  412.  49  AmSR  289. 

Mass. — Walsh  v.  New  York,  etc,  R. 
Co..  160  Mass.  571,  36  NB  684,  39 
AmSR  614;  Higglns  V.  Central  New 
England,  etc.,  R.  Co.,  155  Mass.  176, 
29  NB  634,  31  AmSR  644:  Richardson 
V.  New  York  Cent.  R.  Co..  98  Blass. 
86. 

Minn. — Bond  v.  Pennsylvania  R. 
Co.,  124  Minn.  195,  144  NW  942; 
Herrick  v.  Minneapolis,  etc.,  R.  Co., 
31  Minn.  11,  16  NW  418,  47  AmR 
771. 

Miss.— Wheeler  v.  R.  Co.,  Ill  Miss. 
528.  71  S  812;  Runt  V.  Illinois  Cent. 
R.  Co..  88  Miss.  575.  41  8  1;  Chicago, 
etc.,  R.  Co.  V.  Doyle,  60  Miss.  977. 

Mo. — Lee  v.  Missouri  Pac.  R.  Co., 
195  Mo.  400,  92  SW  614;  Jones  v. 
Kansas  City,  etc,  R.  Co.,  178  Mo.  628. 
77  SW  890,  101  AmR  434;  Kelly  v. 
Union  Pac.  R.  Co.,  141  Mo.  A.  490, 
125   SV?   818. 

Nev. — cniiistensen  v.  Plorlston 
Pulp,  etc.,  Co.,  29  Nev.  662,  92  P 
210. 

N.  Y. — ^Wooden  v.  Western  New 
York,  etc,  R.  Co.,  126  N.  Y.  10.  26 
NE  1050.  22  AmSR  803,  13  LRA 
458;  Storrs  v.  Northern  Pac.  R.  Co.. 
148  App.  Div.  403,  132  NYS  954  [aff 
208  N.  Y.  629  mem,  102  NE  1114 
memj;  Gurofsky  v.  Lehigh  Valley 
R.  Co.,  121  App.  Div.  126,  105  NYS 
514  [aff  197  N.  Y.  517  mem,  90  NE 
1159  mem];  Frounfelker  v.  Delaware, 
etc..  R.  Co..  73  ApP-  Dlv.  350,  76  NYS 
746;  Kiefer  v.  Grand   Trunk  R.   Co., 


12  App.  Dlv.  28,  42  NYS  171  [aff 
153  N.  Y.  688  mem,  48  NB  1106 
mem]-  Beach  v.  Bay  State  Steam- 
boat C:o.,  30  Barb.  433,  10  AbbPr  71; 
Crowley  v.  Panama  R,  Co.,  30  Barb. 
99. 

N.  C. — Harrison  v.  Atlantic  (Toast 
Line  R.  Co.,  168  N.  C.  382,  84  SB 
619. 

Oh. — ^Wabash  R.  Co.  v.  Fox,  20  Oh. 
Cir.  Ct  440,  11  Oh.  CSr.  Dec.  148; 
Ott  V.  Lake  Shore,  etc.,  R.  Co.,  18  Oh. 
Cir.  Ct.  395.  10  Oh.  Cir.  Dec.  86. 

Pa. — Centofantl  v.  Pennsylvania  R. 
Co..  244  Pa.  255.  90  A  558;  Derr  v. 
Lehigh  Valley  R.  Co.,  168  Pa.  366, 
27  A  1002,  38  AmSR  848;  Usher  v. 
West  Jersey  R.  Co.,  126  Pa.  206,  17  A 
697,  12  AmSR  863,  4  LRA  261. 

8.  C. — Free  v.  Southern  R.  Co„  83 
S.  C.  178,  66  SE  212;  Bussey  v. 
Charleston,  etc.  R.  Co.,  73  S.  C.  216, 
63  SB  166. 

Tex. — De  Harn  v.  Mexican  Nat.  R. 
Co.,  86  Tex.  68,  23  SW  381;  Willis  v. 
Missouri  Pac.  R.  Co.,  61  Tex.  432.  48 
AmR  301;  Texas,  etc,  R.  Co.  v.  Mil- 
ler, 60  Tex  Clv.  A.  627,  128  SW 
1166. 

Vt. — Needham-  v.  Grand  Trunk  R. 
Co.    38  Vt    294 

Va.— Dowell  v.  Cox,  108  Va.  460,  62 
SE   272. 

Wis. — ^Whlte  v.  Minneapolis,  etc,  R. 
Co..  147  Wis.  141,  138  NW  148;  Rud- 
Iger  v.  Chicago,  etc.,  R.  Co.,  94  Wis. 
191.  68  NW  661;  Blngartner  v.  Illi- 
nois Steel  Co..  94  Wis.  70,  68  NW  664, 
59   AmSR   859,    34    LRA  503. 

[a]  All  tha  llmttatloas  and  bur-, 
dena  Imposed  by  the  statute  of  the 
state  where  the  right  of  action  was 
created  must  be  observed.  Swldher  ' 
V.  Atchison,  etc.,  R.  Co.,  76  Kan.  97, 
90  P  812. 

[b]  Oaiw*  of  aetioa  oaaaot  b*  en- 
larged by  the  lex  fori.  Rochester  v. 
Wells,  87  Kan.  164,  128  P  729,  40 
.LRANS  1095. 

[c]  In  an  action  nndar  the  7*d*ral 
Bmi^oyers'  UaWUtr  Act,  the  burden 
of  proof  as  to  whether  the  employee 
was  guilty  of  contributory  negli- 
gence Is  a  matter  of  substance  and 
not  'of  mere  state  procedure.  Cen- 
tral Vermont  R.  Co.  v.  White.  238^ 
U.  8.  607.  35  SCt  866,  59  L.  ed.  1433, 
AnnCasl916B  252. 

[d]  The  law  In  foro*  at  the  ttata 
of    deatli    controls,    not    one    subse- 

guently  enacted.  Little  Rock,  etc,  R. 
o.  v.  Townsend,  41  Ark.  382. 

76.  U.  S.— Slater  v.  Mexican  Nat. 
R.  Co.,  194  U.  8.  120,  24  SCt  581.  48 
L.  ed.  900;  Denver,  etc,  R.  Co.  v. 
Wagner,  167  Fed.  76,  92  CCA  627; 
Stern  v.  La  Compagnie  Generale 
Transatlantlque,  110  Fed.  996;  Van 
Doren  v.  Pennsylvania  R.  Co.,  98 
Fed.  260.  35  CXIA  282;  Lung  Chung 
V.  Northern  Pac.  R.  Co.,  19  Fed.  264, 
10   Sawy.   17. 

Ala. — Louisville,  etc.,  R.  (3o.  v.  Wil- 
liams. 113  Ala.  402,  21  8  938. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  (Gor- 
man. 92  Ark.  102,  122  SW  116;  St. 
Louis,  etc.,  R.  Co.  v.  Haist,  71  Ark. 
258.  72  SW  893,  100  AmSR  66. 

Ga. — Western,  etc,  R.  Co.  v. 
Strong,  62  Ga.  461. 

Kan. — Swisher  v.  Atchison,  etc.,  R. 
Co..  76  Kan.  97,. 90  P  812. 

Ky. — Cason  v.  Covington,  etc,  BI. 
R.  Transfer,  etc,  Co.,  98  SW  304,  SOi 
KyL  352. 

Mass. — C!handler  v.  New  York,  etc., 
R.  Co..  159  Mass.  689,  35  NE  89. 

Miss. — CThicago.  etc.,  R.  Co.  v. 
Doyle,  60  Miss.  977. 

Mo. — Husted  v.  Missouri  Pac.  R. 
Co..  143  Mo.  A.  623.  128  SW  282. 

N.  Y. — Wooden  v.  Western  New 
York,  etc..  R.  Co.,  126  N.  Y.  10.  26 
NE  1050,  22  AmSR  803,  13  LRA  458; 
McDonald  v.  Mallory.  77  N.  Y.  546, 
33  AmD  664;  Llchtenstern  v.  Augus- 
ta-Aiken R..  etc.  Corp.,  166  App.  Div, 
270.  150  NYS  992;  Storrs  v.  Northern 
Pac   R.   Co.,   148   App.  Dlv.   403,   132 


1854     [17  C.  J.] 


DEATH 


[§§  105-106 


to  defendant."  The  locns  delicti,  or  the  place  where 
the  action  arisea,  is  the  place  where  the  injury  is 
inflicted,  the  place  where  the  fatal  accident  actually 
oocura,  as  distinguished  from  the  place  of  the  incip- 
ient negligence  of  defendant.'*  Under  the  Federal 
Employers'  Liability  Act  the  action,  whether  en- 
for»Bd  in  a  federal  court  or  in  a  state  court,  is  of 
course  governed  by  the  provisions  of  that  act.''* 

[i  106]  J.  Nature  and  Form  of  Action.*"  When 
the  statute  fails  to  provide  a  special  remedy,*'  the 
appropriate  common-law  action  is  available;*^  and 


since  th^  action  sounds  in  tort,**  it  is  ez  delicto," 
and  not  ex  contractu.**  In  jurisdietions  where  the 
statute  is  considered  remedial,**  and  not  penal,*'  and 
although  the  only  damans  recoverable  are  puni- 
tive,** the  action  is  civil,**  and  not  penal  •"  or 
quasi  criminal.*' 

Indictmentk  The  proceeding  by  indictment  for  the 
.recovery  of  a  fine,  as  permitted  by  some  statutes,'' 
although  criminal  in  form,  resembles  a  civil  action 
for  the  recovery  of  damages,  and  is  governed  in 
general  by  the  same  rules  and  principles  of  law  as 


NTS  954  l&n  208  N.  T.  «2»  mem,  102 
NB  1114  mem]. 

Ob.— Wabash  R.  Co.  v.  Pox,  20  Oh. 
car.  Ct.  440,  11  Oh.  Cir.  Dec.  148. 

Pa.— Derr  v.  I^hlKh  Valley  B.  Co., 
168  Pa.  86B,  27  A  1002,  S8  AmSR 
848. 

Tex. — Outlerre*  v.  Bl  Paso,  etc.,  R. 
Co.,    102   Tex.    378,    117    SW    426. 

Va. — Nelson  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  971,  14  SE  838,  16  LRA 
688. 

A  a]  Tbna,  where  a  person  was 
ed  by  a  collision  on  a  railroad 
running  through  two  states,  the  right 
of  action  was  determined  by  the  law 
of  the  state  In  which  the  collision  oc- 
curred. Chlcagro,  etc..  R.  Co.  v.  Doyle, 
60  Miss.  977. 

'  lb]  ExlatMioa  and  aztant  of  the 
tfbUratiOB. — Williams  v.  Camden  In- 
terstate R.  Co.,  138  Fed.  S71  [all 
140  Fed.  »85.  72  CCA  680]. 

[c]  '  OoBditloBa  pracedest  to  rifbt 
Of  action  If,  under  the  ,law  of  the 
Atate  where  the  killing  occurred,  a 
criminal  prosecution  of  defendant  or 
his  agent  Is  not  a  condition  preced- 
ent to  the  civil  action  for  damages, 
such  prosecution  need  not  be  proved 
In  an  action  In  another  state,  al- 
though the  law  of  the  latter  state 
requires  such  a  prosecution  where 
the  killing  occurs  in  such  latter  state. 
South  Carolina  R.  Co.  v.  Nix,  68  Oa. 
672. 

T7.  Central  Vermont  R.  Co.  v. 
White,  238  U.  8.  507.  35  SCt  865,  69 
li.  ed.  1433.  AnnCa8l916B  252;  St. 
lA>ui8,  etc.,  R.  Co.  V.  Brown,  67  Ark. 
296,  54  SW  865;  Kansas  City,  etc.,  R. 
Qa.  v.  Becker,  67  Ark.  1,  53  SW  406, 
a  LRA  814,  77  AmSR  78;  Cincinnati. 
etc.,  R.  Co.  v.  McMulle^,  117  Ind. 
4S9,  20  NE  287.  10  AmSR  67.  See  also 
supra   It   89-104. 

78.  Ala. — Alabama  Great  Southern 
R.  Co.  V.  Carroll,  97  Ala.  126,  11  S  803, 
38  AmSR  163.  18  LRA  433. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Brown,  67  Ark.  295,  54  SW  866;  Kan- 
sas City,  etc.,  R.  Co.  V.  Becker,  67 
Ark.  1,  63  SW  406,  46  LRA  814,  77 
AmSR  78. 

Miss. — Chicago,  etc.,  R.  Co.  v. 
Doyle,  60  Hiss.  977. 

Mo. — Darks  v.  Scudders-Ide  Grocer 
Oo..  (A.)  130  SW  430. 

Pa. — Derr  v.  Lehigh  Valley  R.  Co., 
168  Pa.  365,  27  A  1002,  38  AmSR 
848;  Hoodmacher  v.  Lehigh  Valley 
R.  Co.,  218  Pa.  21,  66  A  975  [expl 
CentofantI  v.  Pennsylvania  R.  Co., 
244   Pa.   255.   90  A  BC8].' 

See  also  Rundell  v.  La  Compagnle 
Qenerale  Transatlantique,  100  Fed. 
665,  40  CCA  626.  49  LRA  92  (discus- 
sion of  admiralty  jurisdiction);  At- 
lanta, etc..  R.  Co.  v.  Tanner,  68  Ga. 
384  (discussing  the  rule);  Cincinnati, 
etc,  R.  Co.  y.  McMullen.  117  Ind.  439, 
20  NB  287,  10  AmSR  67  (apparently 
recognizing  the  rule);  Feaslee-Gaul- 
dert  Co.  v.  McMath,  148  Ky.  265,  146 
SW  770,  39  LRANS  465,  AnnCasl913E 
392  (apparently  recognizing  the  rule). 

But  compare  Moore  v.  Pywell,  29 
App.  (D.  C.)  812,  9  LRANS  1078 
(which  does  not  seem  to  recognize 
this  distinction). 

79.  See  supra  S  40. 

[al  Wlietliar  Tadarol  Employers' 
Uafenitr  Aot  or  state  atatnts  U  ap- 
pUoaMa  depends  upon  whether  the 
Injuries   of   the   employee   were   sus- 


tained while  the  company  was  en- 
. gaged,  and  the  employee  was  em- 
ployed, in  interstate  commerce.  St. 
Louis,  etc.,  R.  Co.  V.  Seale,  229  U.  S. 
156,  33  SCt  651,  67  L.  ed.  1129,  Arin 
Ca8l914C  156.  See  also  supra  i 
40. 

80.  In  admiralty  see  Admiralty  fi 
126,  127. 

81.  See  statutory  provisions;  and 
infra  this  section. 

la]  AotiOB  In  ram. — Under  Comp. 
St.  p  647,  an  action  for  wrongfully 
causing  the  death  of  a  person  may  bis 
maintained  against  a  steamboat  by 
name,  Instead  of  against  the  owners, 
agents,  or  consignees.  BoutlUer  v. 
The' Milwaukee,  8  Minn.  97. 

88.  Union  R.,  etc.,  Co.  T.  Shack- 
let.    119    111.    232,   10   NB  896. 

83.  See  supra  t9  49,  54;  and  cases 
infra  note  84. 

84.  U.  S.^Dennick  v.  New  Jersey 
Cent.  R.  Co.,  103  U.  8.  11,  1,8,  26  L.  ed. 
439 

Ala. — Buckalew  v.  Tennessee  Coal, 
etc,  R.  Co..  112  Ala.  146.  20  S  606. 

111. — Union  R.,  etc..  Co.  v.  Shack- 
let.  119  111.  232.  10  NB  896. 

Ky. — Lewis  v.  Taylor  Coal  Co.,  112 
Ky.  845,  66  SW  1044,  23  KyL  2218,  57 
LRA  447. 

Me. — ^Anderson  v.  Wetter,  108  Me. 
267,  69  A  105,  16  LRANS  1003. 

N.  T. — ^Loucks  V.  Standard  OH  Co., 
120  NB  198,  202;  Robinson  v.  Oceanic 
•Steam  Nav.  Co.,  112  N.  T.  315,  19  NE 
626,  2  LRA  636,  16  NYClvProc  255; 
Rich  v.  New  York,  etc.,  R.  Co.,  87 
N.  T.  382;  Lichtenstern  v.  Augusta- 
Aiken  R.,  etc.,  Corp.,  166  App.  Div. 
270,  150  NTS  992;  Duncan  v.  St. 
Luke's  Hospital,  113  App.  Div.  68,  98 
NTS  867  [atf  192  N.  Y.  580  mem,  85 
NE  1109  mem];  Stelz  v.  Van  Dusen, 
93  App.  Div.  358,  87  NYS  716;  Beach 
V.  Bay  State  Steamboat  Co.,  30  Barb. 
483,  10  AbbPr  71;  Crowley  v.  Panama 
R.  Co.,  30  Barb.  99. 

Pa. — Knight  v.  West  Jersey  R.  Co., 
108  Pa.  250,  56  AmR  200;  North  Penn- 
sylvania R.  Co.  V.  Robinson,  44  Pa. 
176. 

R.  I. — Connor  v.  New  York,  etc., 
R.  Co.,  28  R.  I.  560.  68  A  481,  18 
LRANS  1252,  39  AnnCas  1033. 

Va. — Nelson  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  971,  14  SB  838,  IS  LRA 
583. 

Wis. — ^Woodward  v.  Chicago,  etc., 
R.  Co.,  28  Wis.  400. 

Bng.— Davldsson  v.  Hill,  [1901]  2 
K.  B.  606. 

[a]  Trsapaas  on  the'  casa. — (1) 
Union  R.,  etc.,  Co.  v.  Shacklet.  119 
111.  232.  10  NB  896;  Anderson  v.  Wet- 
ter. 103  Me.  267,  69  A  105,  15  LRANS 
1003;  Knight  v.  West  Jersey  R.  Co., 
108  Pa.  250,  56  AmR  200;  North  Penn- 
sylvanla  R-  Co.  v.  Robinson.  44  Pa. 
176.  (2)  "It  may  be  properly  desig- 
nated an  action  on  the  case,  without 
regard  to  the  nature  of  the  wrongful 
act  or  omission  causing  the  death — 
whether  direct  which  would  confine 
the  remedy  of  a  person,  who  received 
and  survived  the  Injury,  to  trespass, 
or  consequential,  deflning  case  as  the 
proper  remedy."  Buckalew  v.  Ten- 
nessee Coal,  etc.,  R.  Co.,  112  Ala.  146, 
156,  20  S  606.  (3)  See  also  Negli- 
gence [29  Cyc  562]. 

[b]  TrespMs  to  the  pamon. — Mc- 
Oovem  V.  Philadelphia,  etc..  R.  Co., 
235  U.   S.   389.   35   SCt   127,   69   L.  ed. 


283;  Denntok  v.  New  Jersey  Out.  R. 
Co.,  103  U.  8.  11,  18,  26  L.  ed.  439. 
See  also  Negligence   [29  Cyc  562]. 

85.  puncan  v.  St.  Luke's  Hospital. 
113  App.  Div.  68,  98  NYS  867  [aft  192 
N.  Y.  680  mem,  86  NB  1109  mem]. 
See  also  supra  i  64. 

86.  Southern  R.  Co.  v.  Bush,  122 
Ala.  470,  489.  26  S  168.  Sea  supra  i 
43. 

"The  statute  ia  remedial,  and  not 
penal,  and  was  designed  as  well  to 
give  a  right  of  action  where  none 
existed  before,  as  to  "prevent  homi- 
cide'; and  the  action  given  as  purely 
civil  in  its  nature  for  the  redress  of 
private,  and  not  public  wrongs." 
Southern  R.  Co.  v.  Bush,   supra. 

87.  Southern  R.  Co.  v.  Bush,  12! 
Ala.  470.  26  8  168.     See  supra  I  43. 

88.  Watson  V.  Adams.  187  Ala. 
490,  65  S  628.  AnnCa8l916B  56S;  Rich- 
mond, etc.,  R.  Co.  V.  Freeman,  97  All. 
289,  11  S  800;  South,  etc.,  Alabama  R. 
Co.  V.  Sullivan,  69  Ala.  272;  Savan- 
nah, etc.,  R.  Co.  V.  Shearer,  58  Ala 
672.      See    infra    i    189. 

89.  Watson  v.  Adams,  187  Ala. 
490,  65  H  628,  AnnCasl916E  565; 
Southern  R.  Co.  v.  Bush,  122  Ala.  470, 
26  S  168 ;  Grella  v.  Lewis  Wharf  Co . 
211  Mass.  54,  97  NB  745,  AnnCas 
1913A  11-86;  Brooks  v.  Fltchburg.  etc, 
R.  Co.,  200  Mass.  8,  86  NE  289;  Hud- 
son V.  Lynn,  etc.,  R.  Co.,  186  Mass. 
610,   71  NB  66. 

[a]  Binlty  Jiirlsdlotlo&— The  fact 
that  damages  recoverable  under  Coit 
(1907)  (  2486  are  declared  thereby 
to  be  "such  as  the  Jury  may  asspss" 
clearly  shows  the  legislative  Intent 
to  be  that  actions  upder  such  section 
should  be  brought  in' a  court  of  lav. 
where  a  Jury  trial  can  be  demanded 
as  of  right,  which  could  not  be  done 
in  a  court  of  equity,  where  the  sub- 
mission of  issues  of  fact  to  juries  la 
discretionary  with  the  chancellor, 
and  a  verdict  thereunder  merely  ad- 
visory. Dcwllng  V.  Gtarner,  195  Ala. 
493,  70  S  150. 

90.  Watson  V.  Adams,  187  Ala.  490. 
66  S  628,  AnnCasl916B  565;  Southern 
R.  Co.  V.  Bush,  122  Ala.  470,  2t  S 
168. 

91.  Watson  v.  Adams,  187  Ala.  490. 
65  S  628,  AnnCasl916E  566;  Southern 
R.  Co.  V.  Bush,  122  Ala.  470,  2(  S 
168. 

98.  See  Massachusetts  statutorr 
provisions. 

[a]  IB  Malaa  and  Vaw  KampsUn 
this  remedy  has  been  entirely  super- 
seded by  the  more  usual  civil  action. 
Me.  Rev.  St.  (1883)  c  61  »  68.  as 
amended  by  Acts  (1891)  c  124  5  1; 
State  V.  Maine  Cent.  R.  Co.,  90  Me. 
267.  38  A  158;  N.  H.  Pub.  St.  (1891) 
c  191  I  8,  amending  Gen.  L.  (18TS) 
c  282  i   14. 

[b]  In  Maaaaehnaatta  (1)  some 
statutes  give  an  option  to  proceed  by 
an  action  of  tort  or  by  indictment  In 
certain  cases.  Boott  Mills  v.  Boston, 
etc.,  R.  Co..  218  Mass.  582.  &86,.106  NB 
680  (where  it  Is  said:  "Remedy  by 
civil  action  at  present  Is  given  by  .ill 
the  death  statutes  and  Is  almost  al- 
ways. If  not  universally,  resorted  to': 
while  the  concurrent  relief  by  Indict- 
ment now  survives  only  as  to  rail- 
roads and  street  railways").  (J) 
"The  main  purpose  of  giving  the  civil 
remedy  was  not  to  increase  the 
amount  to  be  paid  by  the  negligent 


For  tatar  eaaaa,  davalopmants  and  chancaa  in  the  law  see  cumulative  Annotations,  same  title,  pacw  and  note  number. 
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are  applicable  to  eivil  actions.** 

[$  107]    K.    Jvrisdictioii**  —  1.    In    CtoxunL 

Since  the  right  of  action  depends  on  the  lex  looi 
of  the  injury ,•*  it  is  immaterial  whether  the  death 
occurred  within  or  outside  the  state  in  whieh  the 
injury  was  received;"  and  the  place  of  the  domicile 
of  the  parties  is  also  immaterial.*'  The  action  may, 
of  course,  be  brought  in  a  court  of  competent  juris- 
diction in  the  state  in  which  the  injury  was  in- 
flicted and  under  whose  statute  tb6  cause  of  action 
arose;'"  and  this  rule  applies  where  the  injury  was 
iniflicted  in  or  on  waters  within  the  jurisdiction  of 
such  courts,**  including  the  waters  of  the  sea  within 
the  so-called  "three-mile  limit," '^  and  also  the 
Great  Lakes.*  But  as  the  statute  has  no  extraterri- 
torial effect,*  no  action  can  be  based  upon  it  for  a 


death  caused  by  a  wrongful  act  or  omission  in^ 
another  state  or  country  whose  statutes  do  not  give, 
or  recognize  such  a  right  of  action.* 

[$  108]  2.  Action  under  Foreign  Statute  *— 
a.  In  GraneraL  In  Ihe  interpretation  of  particular 
statutory  provisions,*  strictly  applying  the  rule  that 
the  state  statute'  creating  the  right  of  action  has  no 
extraterritorial  operation  and  effect,'  or  the  rule 
that  such  statute  must  not  be  inconsistent  with  'the 
public  policy  or  the  positive  law  of  the  forum,* 
it  has  been  said  or  intimated  by  the  courts  in  some 
cases  that  the  action  can  be  enforced  only  in  a 
court  of  the  jurisdiction  where  the  wrong  is  suf- 
fered and  the  right  of  action  is  given,*  and  not  in 
the  courts  of  another  state  or  country,**  even  though 


party,  but  to  leave  the  management 
and  control  of  the  Kult  not  in  the 
public  prOBecuting  offlcera  as  before, 
but  In  the  hands  of  the  private  par- 
ties most  interested  in  the  result." 
"Wiemert  v.  Boston  El.  R.  Co.,  216 
Mass.  E98.  602,   104  NB  160. 

•3.  State  V.  Canada  Orand  Trunk 
R.  Co„  58  Me.  176,  4  AmR  268;  Wie- 
mert v.  Boston  El.  R.  Co.,  216  Mass. 
598,  104  NE  360;  Com.  v.  Boston,  etc., 
R.  Corp.,  134  Mass.  211;  Com.  v.  Bos- 
ton, etc.,  R.  Co.,  121  Mass.  36;  Com. 
V.  Metropolitan  R.  Co.,  107  Mass.  236; 
State  V.  Grand  Trunk  R.  Co.,  58  N.  H. 
198;  State  v.  Manchester,  etc,  R.  Co., 
&2  N.  H.  528. 

[a]  m  XwMS«l»u«tta  under  St. 
(1906)  c  463  pt  1  i  63,  as  amended 
by  St.  (1907)  o  392,  authorising  re- 
covery for  the  death  of  any  person 
not  an  employee,  from  the  negrllKcnce 
of  a  railroad,  in  an  amount  "to  be 
assessed  with  reference  to  the  degree 
of  culpability"  concurrent  with  a 
remedy  by  Indictment,  the  indictment 
as  a  means  of  punishment  ts  not 
available  to  the  individual  as  the 
matter  of  right,  but  is  dependent 
upon  the  action  of  the  grand  ]ury, 
and  the  rules  of  the  crlminar  law  pre- 
vail as  to  degree  of  proof  and  other 
matters  of  procedure;  but  in  an  ac- 
tion of  tort  the  proceedings  are  gov- 
erned by  the  rules  applicable  to  civil 
causes.  Boott  Mills  v.  Boston,  etc., 
R.  Co..  218  Mass.  582,  106  NE  680; 
Kelley  v.  Boston,  etc.,  R.  Co.,  135 
Mass.   448. 

[b]  SMMlar  Bon*  pcoaaqnl. — A 
proceeding  by  Indictment  has  the 
rights  incident  to  a  civil  action  and 
nothing  more,  and  hence  the  prose- 
cution will  be  permitted  by  the  court 
to  enter  a  nolle  prosequi  during  the 
trial.  State  v.  Maine  Cent.  R.  Co.,  77 
Me.  244. 

[c]  Oo«f<  (1)  The  costs  under 
Gen.  St.  c  264  g  14.  were  borne  by 
complainant,  and  could  not  be  a 
charge  upon  the  county.  State  v. 
Orand  Trunk  R.  Co.,  68  N.  H.  198. 
(2)  C::osts  In  civil  action  see  Infra  i 
187. 

94.     JUrladlotlo&l 
Courts    generally    see    Admiralty    {{ 

126,    127;    Courts    15    C.    J.    p    693; 

Federal  Courts  [ll  Cyc  843]. 
Suits  against  employer  by  employee 

see    Master   and    Servant    [26    Cyc 

1882]. 
ITnder   Federal    Employers'    Litability 

Act   see   infra    {    112;    Master   and 

Servant  [2«  C;yc  18821. 

9&     See  supra  {  105. 

96.  U.  S.— Slater  v.  Mexican  Nat. 
R.  Co..  194  U.  a  128.  24  SCt  581,  48 
li.  ed.  900;  Van  Doren  v.  Pennsyl- 
vania R.  Co..  93  Fed.  260,  35  CCA 
282;  Lung  CHinng  v.  Northern  Pac. 
K.  Co.,  19  Fed.  254,  10  Sawy.  17. 
But  compare  Ryley  v.  Philadelphia, 
etc.,  R.  Co..  173  Fed.  839  (discussing 
admiralty  lurisdlctlon). 

Ala. — Louisville,  etc.,  R.  Co.  v.  Wil- 
liams, 113  Ala.  402,  21  S  938. 

Oa. — Western,  etc,  R.  Co.  v.  Strong, 
52  da.  461. 

III. — Crane  v.  CHilcago,  etc.,  R.  Co., 
2SS  IIL  269.  84  NE  282  (construing  L. 


[1908]   p  217). 

Kan. — McOirthy  v.  Chicago,  etc., 
R.  Co.,  18  Kan.   46,   26  AmR  742. 

Miss. — Chicago,  etc.,  R.  C^  v. 
Doyle,  60  Miss.  977. 

Fa. — Centofanti  v.  Pennsylvania  R. 
Co.,  244  Pa.  255,  00  A  558  [dlst  La 
Bar  V.  New  York,  etc.,  R.  Co.,  218 
Pa.  261,  67  A  413;  Hoodmacher  v.  Le- 
high Valley  R.  Co..  218  Pa.  21,  66  A 
976,  and  ezpl  Birch  v.  Pittsburgh, 
etc.,  R.  Co.,  165  Pa.  339,  30  A  826; 
Derr  v.  Lehigh  Valley  R.  Co.,  158  Pa. 
365.  27  A  1002.   38  AmSR   848]. 

Tenn. — Whitlow  v.  Nashville,  etc., 
R.  Co.,  114  Tenn.  844,  84  8W  618,  68 
LRA  603. 

Tex. — De  Ham  v.  Mexican  Nat.  R. 
Co..  86  Tex.  68,  28  SW  381. 

Vt. — Needham  v.  Grand  Trunk  R. 
Co.    38  Vt.  294 

Wis. — Rudlger  v.  Chicago,  etc.,  R. 
Co..  94  Wis.  191,  68  NW  661. 

97.  Slater  v.  Mexican  Nat.  R.  Co., 
191  U.  S,  120,  24  SCt  681,  48  L.  ed. 
900. 

98.  See  Courts  !  13;  and  cases 
Infra  n/ote  99. 

[a]  WhU*  a  probate  oonrt  (1)  has 
jurisdiction  to  appoint  an  adminis- 
trator to  prosecute  a  statutory  ac- 
tion for  death  (Mayer  v.  Mayer,  106 
Minn.  484,  119  NW  217;  Aho  v.  Re- 
public Iron,  etc,  Co.,  104  Minn.  322, 
116  NW  590;  and  see  Executors  and 
Administrators  [18  Cyc  70]),  (2)  It 
does  not  follow  that  the  court  has 
any  authority  or  Jurladrctlon  over  the 
action  brourht  by  the  administrator 
for  the  wrongful  death  of  the  intes- 
tate (Mayer  v.  Mayer,  supra;  Aho  v. 
Republic  Iron,   etc.,  Co.,  supra). 

99.  U.  S.— Sherlock  v.  Ailing,  93 
U.  S.  99,  23  L.  ed.  819  (on  the  Ohio 
river,  between  Kentucky  and  Ohio); 
Qulnette  v.  Blsso,  136  Fed.  825,  69 
CCA  503.  6  LRANS  303  [certiorari 
den  199  U.  S.  606.  26  SCt  746,  60  L. 
ed.  3301    (on  the  Mississippi  river). 

111. — Chicago  Transit  Co.  v.  Camp- 


A.    366    (Lake    Huron, 
from      the      Michigan 


bell,  110  III 
eight  miles 
shore). 

Ind. — Memphis,  etc.,  R.  Packet  Co. 
V.  Pikey,  142  Ind.  804,  40  NE  527  (on 
the  Ohio  river,  between  Indiana  and 
Kentucky). 

Minn. — Opsahl  v.  Judd,  30  Minn. 
126,  14  NW  575  (on  the  St.  Croix 
river,  between  Minnesota  and  Wis- 
consin). 

N.  T. — Mahler  v.  Norwich,  etc., 
Transp.  Co.,  35  N.  T.  352  [rev  45 
Barb.  226.  80  HowPr  237]  (on  Long 
Island  Sound). 

Injnzjr  InOlated  on  hlfh  ■■•■  see 
Infra  i  113. 

Xajncy  lalUctea  oa  aavlnUe  waten 
see  Admiralty  i  24  aote  72  [c]. 

1.  Alaska  Commercial  (Ik),  v.  Wil- 
liams, 128  Fed.  362,  63  CCA  92;  Hum- 
boldt Lumber  Mfrs.'  Assoc,  v.  Chrls- 
topherson,  73  Fed.  239.  19  CCA  481, 
46  LRA  264  faff  60  Fed.  428];  Len- 
nan  v.  Hamburg-American  SS.  Co.,  73 
N.  Y.  App.  Dlv.  857.  77  NTS  60.  See 
also  Admiralty  (  37;  Criminal  Law  { 
217. 

a.  Thompson  Towing,  etc,  Assoc 
V.  McGregor,   207  Fed.  209,   124  (XiA 


479  (In  Mud  Lake,  an  extension  of 
Lake  Huron,  through  which  passes 
the  boundary  between  Michigan  and 
Ontario,  (^nada). 

8.  Schueren  v.  St.  Louis,  etc.,  R. 
Co.,  (Mo.)  192  SW  965;  McGlnnls  v. 
Missouri  Car,  etc.,  Co.,  174  Mo.  225, 
73  SW  586,  97  AmSR  663;  Dates  v. 
Union  Pac.  R.  Co.,  104  Mo.  614,  IS 
SW  487,  24  AmSR  348;  Vawter  V. 
Missouri  Pac.  R.  Co.,  84  Mo.  679,  54 
AmR  105;  Mahler  v.  Norwich,  etc, 
Transp.  (Jo..  35  N,  Y.  862  [rev  46 
Barb.  226,  30  HowPr  237]  (on  Long 
Island  Sound);  Whltford  v.  Panama 
R.  Co.,  28  N.  T.  465  [aft  16  N.  Y. 
Supei\  67];  Beach  v.  Bay  State  Co., 
27  Barb.  IN.  Y.)  248,  6  AbbPr  416, 
16  HowPr  1  [rev  on  other  grounds  30 
Barb.  433,  10  AbbPr  71.  18  HowPr 
335];  Vandeventer  v.  New  York,  etc., 
R.  COy_27  Barb.  (N.  Y.)  244,  6  AbbPr 
239-  WHlIs  v.  Missouri  Pad.  R.  Co., 
61  Tex.  432,  434,  48  AmR  801v  See 
also  Conflict  of  Laws  {  6;  and  cases 
infra  {  108  note  10. 

4.     See  Infra  ii  108-111. 

6.  m  admiraltr  see  Admiralty  SI 
126,  127. 

e.    ■tatstory  provtstoaa  see  supra 

;:  37-43. 

7.  See  supra  {  107;  and  Ccvirts  it 

8.  See  Courts  {  74;  and  cases  infra 
note  16. 

SisslmllMr    atatntes    see    infra    |i 
110. 
Penal  statittes  see  infra  i  111. 

9.  Vawter  v.  Missouri  Pac.  R.  Co., 
84  Mo.  679,  686,  54  AmR  106  (per 
Black,  J.). 

10.  U..  S. — Stockwell  V.  Boston, 
etc.,  R.  Co.,  131  Fed.  168;  Lyon.  v. 
Boston,  etc..  R.  Co.,  107  Fed.  386; 
Wilson  v.  Tootle,  65  Fed.  211;  Mackay 
v.  Central  R.  Co.,  4  Fed.  617.  14 
Blatchf.  65. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Williams,  113  Ala.  402,  21  8  938: 
Kahl  v.  Memphis,  etc,  R.  Co.,  96 
Ala.  337,  10  S  337. 

D.  C. — Stewart  v.  Baltimore,  etc, 
R.  Co.,  «  App.  56  [rev  168  U.  S.  445, 
18  SCt  105.  42  L.  ed.  637]. 

Iowa. — ^Hyde  v.  Wabash,  etc.  R. 
Co..  61  Iowa  441,  16  NW  351,  47 
AmR  820. 

Kan. — Hamilton  v.  Hannibal,  etc, 
R.  Co.,  39  Kan.  56,  18  P  67;  Mc- 
Carthy V.  Chicago,  etc.  R.  Co..  18 
Kan.  46,  26  AmR  742. 

Ky. — Taylor  v.  Pennsylvania  Co., 
78  Ky.  348,  39  AmR  244  [overr  Bruce 
V.  Cincinnati,  etc..  R.  Co.,  83  Ky. 
174). 

Md. — Dronenburg  v.  Harris,  108  Ud. 
597.  71  A  81;  Ash  v.  Baltimore,  etc, 
R.  Co.,  72  Md.  144.  19  A  643,  20  AmSR 
461;  State  v.  Pittsburgh,  etc,  R. 
Co..  45  Md.  41. 

Mass. — Richardson'  v.  New  York 
Cent.  R.  Co..  98  Mass.  86  [exp]  Hlg- 
gins  V.  Central  New  England,  etc.,  R. 
Co.,  166  Mass.  176,  29  NE  634,  31 
AmSR  544]  (often  cited,  but  of  doubt- 
ful authority  In  support  of  this  rule). 

Mo. — Schueren  v.  St.  Louis,  etc,  R. 
Co.,  192  SW  966;  McGlnnls  v.  Mis- 
souri Car.  etc..  Co..  174  Mo.  225,  78 
SW  686.  97  AmSR  663;  Oates  v.  Union 
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the  decedent  was  a  citizen  of  saeh  other  state  or 
country  and  died  there.^'  However,  under  the  rule 
that  the  courts  of  one  state  may,  out  of  comity,  as- 
sume jurisdiction  of  causes  of  action  which  axe 
transitory  in  their  nature,  given  by  and  arising 
nnder  the  laws  of  another  state,''  very  many  cases, 


some  criticizing  and  some  overmling  either  in  tenns 
or  in  effect  decisions  to  the  contrary,'*  lay  down  the 
better  mle  that  the  action  may  be  brought  wher- 
ever the  wrongdoer  can  be  found,  and  served  with 
process,^*  in  a  court  having  jurisdiction  of  the  snb- 


Pac  R.  Co.,  104  Ho.  614,  1<  8W  487, 
24  AmSR  S48;  Vawter  r.  Missouri 
Pac  R.  Pc  84  Mo.  67»,  64  AmR  105. 
The  effect  of  these  decisions  has  been 
practically  annulled  by  statute.  See 
InfraJ  12S,  note  17   [a]. 

N.  Y. — Whltford  v.  Panama  R.  Co., 
33  N.  Y.  466  [afl  1«  N.  T.  Super.  67]; 
Beack  V.  Bay  State  Steamboat  Co., 
10  Barb.  433,  10  AbbPr  71,  18  HowPr 
836  [rev  87  Barb.  248,  6  AbbPr  41S,  16 
HowPr  1];  Crowley  v.  Panama  R.  Co., 
SO  Barb.  99;  Vandeventer  v.  New 
York,  etc.,  R.  Co.,  27  Barb.  244,  6 
AbbPr  239. 

Oh. — Hover  v.  Pennsylvania  Co.,  26 
Oh.  St.  667;  Woodward  v.  Michigan, 
etc.,  R.  Co..  10  Oh.  St.  121. 

Pa. — Knight  v.  Railroad  Co.,  13 
WklyNC  261.  N 

Tenn. — Nashville,  etc,  B.  Co.  v. 
Eakln,  6  Coldw.  682. 

Tex. — ^WUlls  V.  Missouri  Pac.  R. 
Co.,  SI  Tex.   432.  48  AmR  301. 

Vt. — Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.  294. 

Wis. — Anderson  v.  Milwaukee,  etc., 
R.  Co.,  37  Wis.  321. 

See  also  cases  Infra  notes  16-18. 

11.  McCarthy  v.  Chicago,  etc,  R. 
Co.,  18  Kan.  46,  26  AmR  742. 

la.  See  Conflict  of  Laws  Ji  4-21, 
36;  Courts  {  74;  and  cases  infra  note 
W. 

"If  these  statutes  are  administered 
outside  of  the  Jurisdiction  where 
enacted.  It  must  be  done  on  principles 
of  comity."  Vawter  v.  Missouri  Pac. 
R.  Co.,  84  Mo.  679.  687,  64  AmR 
106. 

[a]  Baaaoa*  for  mle, — (1)  Al- 
.thouEh  most  of  the  cases  speak  of  en- 
tertaining jurisdiction  on  the  ground 
that  the  statutes  of  a  sister  state 
should  be  enforced  on  principles  of 
comity,  the  better  reason  seems  to 
be  that  jurisdiction  is  assumed  be- 
cause the  action  by  which  the  rem- 
My  fs  to  be  enforced  is  a  personal, 
not  a  real,  action,  and  is,  therefore, 
of  a  character  which  the  law  regards 
as  transitory  and  not  local.  Dennlck 
v.  New  Jersey  Cent.  R.  Co.,  103  U.  S. 
11.  26  L.  ed.  439.  (2)  "An  action  to 
recover  damages  for  a  tort  Is  not 
local  but  transitory,  and  can  as  a  gen- 
eral rule'  be  maintained  wherever  the 
wrongdoer  can  be  found.  ...  It  may 
well  be  that  where  a  purely  statutory 
right  is  created  the  special  remedy 
provided  by  the  statute  for  the  en- 
forcement of  that  right  must  be  pur- 
sued, but  where  the  statute  simply 
takes  away  a  common  law  obstacle 
to  a  recovery  for  an  admitted  tort,  it 
would  Betm  not  unreasonable  to  hold 
that  an  action  for  that  tort  can  be 
maintained  in  any  State  In  which  that 
common  law  obstacle  has  been  re- 
moved." Stewart  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  445.  448,  18  SCt  105, 
42  L.  ed.  637.  (3)  "The  right  to  bring 
such  an  action  In  a  foreign  Jurisdic- 
tion does  not  rest,  as  some  of  the  de- 
cisions seem  to  put  it.  upon  prin- 
ciples of  comity,  but  rather  because 
'the  action  by  which  the  remedy  is  to 
be  enforced  is  a  personal,  and  not  a 
real,  action,  and  Is  of  that  charac- 
ter which  the  law  recognizes  as  tran- 
sitory, and  not  local.'  "  Chrlstensen 
V.  Florlslon  Pulp,  etc..  Co.,  29  Nev. 
652.  562,   92  P  210. 

13.  See  Dennlck  v.  New  Jersey 
Cent.  R.  Co.,  103  U.  S.  11,  21,  26  L.  ed. 
439  (where  It  was  said:  "The  reasons 
which  support  that  view  we  have  en- 
deavored to  show  are  not  sound"); 
Bruce  v.  Cincinnati,  etc,  R.  Co.,  83 
Ky.  174  [overr  Taylor  v.  Pennsyl- 
vania Co.,  78  Ky.  348.  39  AmR  244]; 
Hill  V.  Boston,  etc,  R.  Co.,  77  N.  H. 
151,     89     A     482,     AnnCa8l914C    714; 


Loucks  V.  Standard  Oil  Co..  (N.  T.) 
120  NB  198,  202;  Connor  v.  Vow  YoriL 
etc,  R.  Co.,  28  R.  I.  660,  68  A  481,  18 
LRANS  1262,  38  AnnCas  1033;  and 
cases  Infra  note  14. 

14.  U.  S. — Spokane,  etc,  R.  Co. 
V.  Whitley,  237  U,  S.  487,  35  SCt  656, 
59  U  ed.  1060.  LRA1916P  736;  Slater 
V.  Mexican  Nat.  R.  Co.,  194  U.  S.  120, 
24  SCt  681,  48  L.  ed.  900;  Stewart  v. 
Baltimore,  etc.,  R.  Co.,  168  U.  S.  445, 
18  SCt  105,  42  L.  ed.  637  [rev  6  App. 
(D.  C.)  56];  Northern  Pac.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  14  SCt  978.  38 
L.  ed.  958;  Texas,  etc,  R.  Co.  v. 
Cox,  145  U.  8.  693,  12  SCt  905,  36  L. 
«d.  829;  Dennlck  v.  New  Jersey  Cent. 
R.  Co.,  103  U.  8.  11,  26  L.  ed.  439; 
Lauria  v.  Du  Pont  de  Nemours,  241 
Fed.  687;  St.  Bernard  v.  Shane,  220 
Fed.  852,  135  CCA  399;  Tetl  v.  Mary- 
land Cons.  Coal  Co.,  217  Fed.  443: 
Anderson  v.  Louisville,  R.  Co.,  210 
Fed.  689,  127  CCA  277;  Southern  Pac. 
Co.  V.  De  Valle  Da  Costa,  190  Fed. 
889,  111  CCA  417;  Hoyt  v.  Ogden 
Portland  Cement  Co.,  186  Fed.  889; 
Missouri  Pac.  R.  Co.  v.  Larusai,  161 
Fed.  66,  88  CCA  230;  Keep  v.  Na- 
tional Tube  Co..  154  Fed.  121;  Malloy 
V.  American  Hide,  etc.,  Co.,  148  Fed. 
482;  Williams  v.  Camden  Interstate 
R.  Co.,  138  Fed.  671  [aff  140  Fed. 
985.  72  CCA  680];  Brown  v.  N|ew 
York,  etc.,  R.  Co.,  136  Fed.  TOO; 
Stockwell  V.  Boston,  etc.,  R.  Co.,  131 
Fed.  153;  Leman  v.  Baltimore,  etc, 
R.  Co.,  128  Fed.  191;  Smith  v.  Em- 
pire State-Idaho  Mln.,  etc.,  Co.,  127 
Fed.  462;  Mexican  Nat.  R.  Co.  v. 
Slater,  115  Fed.  693,  53  CCA  239 
[aff  184  U.  8.  120,  24  SCt  681,  48  L. 
ed.  900];  Cowen  v.  Ray,  108  Fed.  320, 
47  CCA  852;  Boston,  etc.,  R.  Co.  v. 
Hurd,  108  Fed.  116,  47  CCA  615,  66 
LRA  193  [certiorari  den  184  U.  S. 
700,  2t  SCt  939,  46  L.  ed.  765];  Lyon 
V.  Boston,  etc,  R.  Co.,  107  Fed.  386; 
Erlckson  v.  Pacific  Coast  SS.  Co.,  96 
Fed.  80;  Van  Doren  v.  Pennsylvania 
R.  Co.,  93  Fed.  260,  36  CCA  282: 
Law  V.  Alabama  Western  R.  Co.,  91 
Fed.  817;  Davldow  v.  Pennsylvania 
R.  Co.,  85  Fed.  943;  Boston,  etc.,  R. 
Co.  V.  McDutrey,  79  Fed.  934,  26  CCA 
247;  Theroux  v.  Northern  Pac.  B.  Co., 
64  Fed.  84.  12  CCA  52;  McCarty  v. 
New  York,  etc.,  R.  Co..  62  Fed.  437. 
But  see  Brooks  v.  Southern  Pac.  Co., 
148  Fed.  986  [rev  on  other  grounds 
207  U.  8.  468,  28  SCt  141,  62  L.  ed. 
297]  (where  It  was  intimated  that 
the  action  given  by  the  Nevada  stat- 
ute Is  not  transitory). 

Ark.— Midland  Valley  R.  Co.  v.  Le 
Moyne,  104  Ark.  327,  148  SW  654; 
St.  Louis,  etc..  R.  Co.  v.  Corman,  92 
Ark.  102,  122  SW  116;  St.  Louis,  etc., 
R.  Co.  V,  McNamare,  91  Ark.  516,  122 
SW  102;  Kansas  City  Southern  R.  Co. 
V.  McQlnty,  76  Ark.  356,  88  SW  1001; 
St.  Louis,  etc..  R.  Co.  v.  Halst,  71 
Ark.  258.  72  SW  893,  100  AmSR  65; 
St.  Louis,  etc.,  R.  Co.  v.  Brown,  67 
Ark.  295,  54  SW  866;  Eureka  Springs 
R.  Co.  V.  TImmons,  61  Ark.  469,  11 
SW  690. 

CJal. — ^Ryan  v.  North  Alaska  Salmon 
Co..  153  Cal.  438,  95  P  862. 

Colo. — Denver,  etc..  R.  Co.  v.  War- 
ring,  37   Colo.   122.   86   P  305. 

D.  C. — Moore  v.  Pywell,  29  App.  312, 
9  LRANS  1078;  Weaver  v.  Baltimore, 
etc,  R.  Co.,  21«D.  C.  499. 

Ga. — ^Atlanta,  etc.,  R.  Co.  v.  Wil- 
son, 119  Oa.  781,  47  SB  366;  Central 
R.,  etc..  Co.  V.  Swlnt,  73  Ga.  651; 
South  Carolina  R.  Co.  v.  Nix,  68  Oa. 
572;  Southern  R.  Co.  v.  Decker,  5 
Oa.  A.  21,  62  SB  678;  Atlanta,  etc.,  R. 
Co.  V.  Smith.  1  Ga.  A.  162,  68  SE 
106. 

III. — Chicago,      etc.,      R.      Co.      v. 


Rouse,  178 'm.  138,  6S  NB  951,  44 
LRA  410;  Fitsgerald  v.  Cleveland, 
etc.,  R.  Co.,  151  III.  A.  32;  Shedd  v. 
Moran,  10  111.  A.  618. 

Ind. — ^Wabash  R.  Ca  v.  Hassett 
170  Ind.  370,  882,  83  NE  705  [pit 
<3yc]:  Hecht  v.  Ohio,  etc,  R.  Co., 
132  Ind.  C07,  32  NE  302;  (Cincinnati, 
etc.,  R.  Co.  V.  McMuUen,  117  Ind. 
439,  20  NB  287,  10  AmSR  67;  Bums 
V.  Grand  Rapids,  etc^  R.  Co.,  113  Ind. 
169,  16  NE  280;  (Chicago,  etc,  R 
Co.  V.  La  Porte,  83  Ind.  A.  •91,  71  NE 
166;  Fabel  v.  (Cleveland,  etc.  R  <^>, 

30  Ind.  A.  268,  66  NE  929. 

Iowa. — ^Adams  v.  Chicago,  etc,  R. 
Co.,  179  Iowa  1384,  161  NW  295;  Arm- 
bruster  v.  Chicago,  etc,  R.  Co.,  1« 
Iowa  166,  147  NW  337;  Bradbury  v, 
Chicago,  etc,  R.  C^,  149  Iowa  51. 
128  NW  1,  40  LRANS  684  (writ  of 
error  dism  228  U.  S.  711  m«m,  32  S(^ 
620  mem,  66  L.  ed.  624  mem];  Ro- 
mano v.  Capital  City  Brick,  etc,  Co.. 
125  Iowa  591.  101  NW  437,  106  AmSR 
323,  68  LRA  182,  2  AnnCas  678;  Mor- 
ris V.  Chicago,  etc,  R.  Co.,  65  Iowa 
727,  23  NW  143.  6<4  AmR  39;  Boyce 
V.  Wabash  R.  Co.,  63  Iowa  70,  18  NW 
673,  SO  AmR  730. 

Kan. — Rochester  v.  Wells,  S7  Kan. 
164.  123  P  729,  40  LRANS  1095;  Hart- 
ley V.  Hartley,  71  Kan.  691.  81  P  SOi. 
114  AmSR  619. 

tCy. — (3ason  v.  (Covington,  etc.  El. 
R.  Transfer,  etc.  Co.,  98  SW  304,  It 
KyL  362;  Louisville,  etc,  R.  Co.  v. 
Pointer,  118  Ky.  952,  «9  SVT  1108.  24 
KyL  772;  Louisville,  etc,  R.  Co.  v. 
Whitlow,  105  Ky.  1,  43  S"W  711,  » 
KyL  1931,  41  LRA  614:  WIntuska  v. 
Louisville,  etc,  R.  Co.,  20  SW  819.  14 
KyL  579;  Louisville,  etc.  R.  Co.  T. 
Shlvell,  18  SW  944.  13  KyL  90i: 
Chesapeake,  etc.,  R.  Co.  ,v.  Heath.  37 
Ky.  661,  »  8W  832;  Bruce  v.  Cin- 
cinnati R.  Co.,  83  Ky.  174  [overr  T»>- 
lor  V.  Pennsylvania  Co.,  78  Ky.  348,  i> 
AmR  244];  Bruce  v.  Cincinnati  R.  Co.. 
7  KyL  469.  And  see  Louisville,  etc.. 
R.  Co,  v.  Graham,  98  Ky.  688,  34  SW 
229. 

Me. — Alley  v.  Caspar!,  80  Mc  234. 
14  A  12,  6  AmSR  178. 

Mass. — Hanlon  v.  Leyluid.  2:3 
Mass.  438,  111  NE  907.  LRA1917.V 
34;  Walsh  v.  Boston,  etc.,  R.  Cc,  201 
Mass.  527.  88  NE  12;  Hlgglns  v. 
Central  New  Ei.gland,  etc..  R.  Co.. 
155  Mass.  176.  29  NB  534.  31  AmSR 
644  [foil  Chandler  v.  New  York,  etc, 
R.  (3o.,  159  Mass.  689,  35  NE  89]; 
Davis  V.  New  York,  etc.,  R.  Co..  143 
Mass.  301,  9  NE  816,  58  AmR  138. 

Minn. — Bond  v.  Pennsylvania  R- 
Co.,  124  Minn.  195,  144  NW  942: 
Stangeland  v.  Minneapolis,  etc.  R 
Co.,  105  Minn.  224.  117  NW  38(: 
Powell  v.  Great  Northern  R.  Co.,  10! 
Minn.  448,  113  NW  1017:  Negaubauer 
V.  Great  Northern  R.  Cte.,  92  Minn. 
184,  99  NW  620,  104  AmSR  674,  2 
AnnCas  150;  Nicholas  v.  Burlington, 
etc.,  R.  Co.,  78  Minn.  43.  80  NW  776; 
Herrick   v.   Minneapolis,  etc.  R  Co., 

31  Minn.  11,  16  NW  413,  47  AmR  771 
[am  2  7  U.  8.  210,  8  SCt  1176.  32  U  «d. 
109]. 

Miss. — Wheeler  v.  Southern  R.  Co.. 
Ill  Miss.  528,  71  8  812;  IlllBOts  Ont 
R.  Co.  V.  Crudup,  63  Miss.  291;  Chi- 
cago, etc.,  R.  Co.  V.  Doyle.  <0  Hiss. 
977. 

Mo. — Newlin  v.  St.  Louis,  etc,  R. 
Co.,  222  Mo.  375,  121  SW  126;  CSiarl- 
ton  V.  St.  Louis,  etc.,  R.  Co.,  200  Mo. 
413,  98  SW  529;  Williams  v.  Chicago, 
etc,  R.  Co.,  16*  Mo.  A.  468.  155  SW 
64:  Husted  v.  Missouri  Pac  R.  Co., 
143  Mo.  A.  623,  128  SW  282;  Fowler 
V.  Santa  FS  Bl.  Co.,  143  Mo.  A.  421, 
127  SW  616;  Phlles  v.  Missouri  Pac 
R.  Co..   141   Mo.  A.   661,   125   SW  553; 
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ject  matter  of  such  an  action,**  provided,  of  eonTse, 
the  lex  loci  delicti  is  not  repugnant  to  the  public 
policy  or  the  laws  of  the  forum,^*  and  also,  under 


the  qualification  recognized  in  some  cases,  provided 
the  statute   of   the  state  in   which   the   action  is 


Riley  ▼.  Orand  Island  Receivers.  72 
Mo.  A.  2S0:  Stoeckraan  v.  Terre 
Haute,  etc.  R.  Co.,  16  Mo.  A.  50S. 

Nebr. — Missouri  Pac.  R.  Co:  v. 
Lewis.  24  Nebr.  848,  40  NW  401,  2 
L.RA  67. 

Nev. — Chrlstensen  v.  Florlston 
Pulp,  etc.,  Co.,  29  Nev.  662,  92  P 
210. 

N.  H. — ^Hin  V.  Boston,  etc.,  R.  Co., 
77  N.  H.  161,  89  A  482,  AnnCasl914C 
714;  Laird  v.  Connecticut,  etc,  R.  Co., 
62   N.  H.  254.  13  AmSR  564. 

N.  Y. — Louclcs  V.  Standard  Oil  Co., 
120  NE  198,  202;  Johnson  v.  Phoenix 
Bridge  Co.,  197  N.  Y.  316.  90  NK  953; 
Wooden  v.  Western  New  York.  etc.. 
R.  Co..  126  N.  Y.  10,  26  NE  1050,  22 
AmSR  803,  13  LRA  458  [all  12  NITS 
908];  Robinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315.  19  NE  625,  2 
LRA  636.  16  NYClvProc  255  (case 
not  within,  but  recognizing,  the  rule) ; 
Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48.  38  AmR  491:  McDonald 
V.  Mallory.  77  N.  Y.  546,  33  AmR  664 
(death  on  high  seas);  Lichtenstern 
v.  Augusta-Aiken  R.,  etc.,  Corp..  165 
App.  Div.  270,  150  NYS  992;  Matter  of 
Brennan,  160  App.  Div.  401,  145  NYS 
440;  Zelkus  v.  Florida  East  Coast  R. 
Co.,  153  App.  Dlv„346,  138  NYS  478; 
Zelkus  V.  Florida  E^ast  Coast  R.  Co., 
144  App.  Div.  91,  128  NYS  933  [all  70 
Misc.  339,  128  NYS  931];  Johnson  v. 
Phceniz  Bridge  Co..  133  App.  Div.  807, 
118  NYS  88  [mod  on  other  grounds 
197  N.  Y.  316.  90  NE  953] ;' Gurofsky 
V.  Lehigh  Valley  R.  Co.,  121  App.  Div. 
126,  106  NYS  514  [aff  197  N.  Y.  517 
mem,  90  NE  1159  mem];  Strauss  v. 
New  York,  etc.,  R.  Co..  91  App.  Div. 
583,  87  NYS  67;  Lennan  v.  Hamburg- 
American  SS.  Co..  73  App.  Div.  357,  77 
NYS  60;  Lustig  v.  New  York,  etc,  R. 
Co..  65  Hun  647,  20  NYS  477;  Gurney 
v.  Grand  Trunk  R.  Co.,  59  Hun  625,  13 
NTS  645;  Stallknecht  v.  Pennsylva- 
nia R.  Co.,  13  Hun  451  [all  53  HowPr 
306];  Beach  v.  Bay  State  Steamboat 
Co..  SO  Barb.  433.  10  AbbPr  71; 
Loucka  v.  Standard  Oil  Co..  92  Misc. 
475,  156  NYS  7  [rev  on  other  grounds 
172  App.  Div.  227]:  Boyle  v.  Southern 
R.  Co..  36  Mlsc  289,  73  NYS  465;  Dai- 
ley  V.  New  York,  etc.'R.  Co.,  26  Misc. 
539,  57  NYS  485;"  Cavanaugh  v.  Ocean 
Steam  Nav.  Co.,  IS  NYS  640,  19  Civ 
Proc  891. 

N.  C. — Harrlll  y.  South  Caroliaa, 
etc..  R.  Co.,  132  N.  C.  656,  44  SE 
109.  , 

Oh. — Drea  v.  Carrington.  32  Oh.  St. 
696;  Schell  v.  Youngtown  Iron  Sheet, 
etc.,  Co.,  26  Ob.  Clr.  Ct.  209;  Wabash 
R.  Co.  v.  Fox,  20  Oh.  Cir.  Ct.  440,  11 
Oh.  Cir.  Dec.  148;  Ott  v.  Lake  Shore, 
etc.,  R.  Co.,  18  Oh.  Clr.  Ct  395.  10 
Oh.  Cir.  Dec.  86;  Essenwine  v.  Penn- 
nylvania  Co.,  11  Ob.  Dec  (Reprint) 
277.    25   CincLBul    396. 

Pa. — ^Hoodmacher  v.  Lehigh  Valley 
R.  Co..  218  Pa.  21.  66  A  976;  Boulden 
V.  Pennsylvania  R.  Co.,  206  Pa.  264, 
64  A  906;  Usher  v.  West  Jersey  R. 
Co.,  126  Pa.  206,  17  A  597,  12  AmSR 
863.  4  LRA  261;  Knight  v.  West  Jer- 
sey R.  Co..  108  Pa.  250.  56  AmR  200; 
Patton  V.  Pittsburgh,  etc.,  R.  Co..  96 
Pa.  169;  Usher  v.  West  Jersey  R.  Co., 
6  Pa.  Co.  109. 

R.  I. — Connor  v.  New  York,  etc.,  R. 
Co..  28  R.  I.  560.  68  A  481,  18  LRANS 
1252,  13  AnnCas  1033. 

8.  C. — Free  v.  Southern  R.  Co.,  78 
S.  C.  67,  58  SE  962;  Dennis  v.  Atlan- 
tic, etc.,  R.  Co.,  70  S.  C.  254,  49  SE 
869,  106  AmSR  7i6. 

Tenn. — Howard  v.  Nashville,  etc., 
R.  Co..  133  Tenn.  19.  179  SW  380,  LRA 
1916B  794.  AnnCasl917A  844;  Whit- 
low V.  Nashville,  etc.,  R.  Co.,  114 
Tenn.  344,  84  SW  618,  68  LRA  503; 
Mississippi,  etc.,  R.  Co.  v.  Ayres,  16 
Lea  725;  Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  8  Baxt.  341,  36  AmR  705; 
9  Heisk.  852. 

Tex. — ^Austin  v.  Cameron,  83  Tex. 
S61,  18  SW  4S7;  Rivera  v.  Atchison, 


etc,  R.  Co.,  (Civ.  A.)  149  SW  22S; 
Texas,  etc,  R.  Co.  v.  Gross,  60  Tex. 
Civ.  A.  621.  128  SW  1173;  Texas,  etc, 
R.  Co.  V.  Miller,  60  Tex.  Civ.  A.  627, 
128  SW  1166;  St.  Louis,  etc.,  R.  Co.  v. 
Sizemore,  63  Tex.  Civ.  A.  491,  116  SW 
408.  V 

Utah. — Stone  v.  Union  Pac  R.  Co., 
32  Utah  185,  89  P  716;  In  re  Low- 
ham,  30  Utah  436,  86  P  446;  Utah 
Sav.,  etc,  Co.  v.  Diamond  Coal.,  etc, 
Co.,  26  Utah  299,  73  P  624:  Thorpe 
V.  Union  Pac.  Coal  Co.,  24  Utah  475, 
68   P   146. 

Vt. — McLeod  v.  Connecticut,  etc.  R. 
Co.,   68    Vt.    727,   6   A    **8. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Denny, 
106  Va.  383,  56  SE  321;  Nelson  v. 
Chesapeake,  etc..  R.  Co.,  88  Va.  971, 
14  SE  838.  16  LRA   683. 

W.  Va. — Flckelsen  v.  Wheeling 
Electrical  Co.,  67  W.  Va.  335.  67  SB 
788,    27   LRANS   893. 

Wis. — Blngartner  v.  Illinois  Steel 
Co..  94  Wis.  70,  68  NW  664.  59  AmSR 
869.   34   LRA   603. 

Can. — Lewis  v.  Grand  Trunk  Pac. 
R.  Co.,  62  Can.  S.  C.  227  [dlsro  app 
24   Man.   807]. 

"[These]  courts  treat  such  actions 
as  transitory,  and  enforce  the  stat- 
ute law  of  the  state  where  the  injury 
was  suffered,  though  the  action  be 
not  one  of  any  general  recognized 
right."  Vawter  v.  Missouri  Pac.  R. 
Co..    84   Mo.   679.    686.    64   AmR   106. 

"The  trend  of  modern  decisions  is 
said  to  be  In  favor  of  enforcing  in 
one  state  the  rights  of  action  create<^ 
by  the  statutes  of  other  states  or 
countries."  Armbruster  v.  Chicago, 
etc.,  R.  Co.,  166  Iowa  156,  169,  147 
NW  837. 

[a]  The  leadiaff  oaa*  is'Dennick 
V.  New  Jersey  Cent.  R.  Co.,  103  U.  S. 
11,  17,  26  L.  ed.  439  (where  It  is 
said:  "It  can  scarcely  be  contended 
that  the  act  belongs  to  the  class  of 
rrlmlnal  laws  which  can  only  be  en- 
forced by  the  courts  of  the  State 
where  the  offence  "was  committed,  for 
It  is.  though  a  statutory  remedy,  a 
civil  action  to  recover  damages  for  a 
civil  injury.  It  Is,  Indeed  a  right 
dependent  solely  on  the  statute  of  the 
State;  but  when  the  act  Is  done  for 
which  the  law  says  the  person  shall 
be  liable,  and  the  action  by  which 
the  remedy  is  to  be  enforced  is  a  per- 
sonal and  not  a  real  action,  and  Is  of 
that  character  which  the  law  rec- 
ognizes as  transitory  and  not  local, 
we  cannot  see  why  the  defendant  may 
not  be  held  liable  In  any  court  to 
whose  Jurisdiction  he  can  be  subject- 
ed by  personal  process  or  by  volun- 
tary appearance,  as  was  the  case 
here.  It  is  dlSlcult  to  understand 
how  the  nature  of  the  remedy  or  the 
jurisdiction  of  the  courts  to  enforce 
It.  is  in  any  manner  dependent  on  the 
question  whether  it  Is  a  statutory 
right  or  a  common-law  right. 
Wherever,  by  either  the  common. law 
or  the  statute  law  of  a  State,  a  right 
of  action  has  become  flxed  and  a  le- 
gal liability  Incurred,  that  liability 
may  be  enforced  and  the  right  of  ac- 
tion pursued  In  any  court  which  has 
Jurisdiction  of  such  matters  and  can 
obtain    Jurisdiction    of    the    parties"). 

IS.  U.  S. — Boston,  etc..  R.  Co.  v. 
Hurd,  108  Fed.  116,  47  CCA  616.  56 
LRA  193  [certiorari  den  184  U.  S. 
700.  22  set  939,  46  L.  ed.  765];  Erick- 
son  V.  Paclflc  Coast  SS.  Co.,  96  Fed. 
80;  Law  v.  Western  R.  Co..  91  Fed. 
817  [app  dism  99  Fed.  1007  mem]; 
Boston,  etc.,  R.  Co.  v.  McDuffey,  79 
Fed.  934.   25  CCA  247. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Namare,   91  Ark.   515,   122   SW   102. 

Iowa. — Boyce  v.  Wabash  R.  Co..  63 
Iowa  70.  18  NW  673,  60  AmR  730. 

Mass. — Hlggins  v.  Central  New 
England,  etc.,  R.  Co.,  156  Mass.  176, 
29   NE   634,    31    AmSR   544. 

N.  Y. — Robinson  v.  Oceanic  Steam 
Nav.  Co.,   112  N.  Y.   315,   19   NE  625, 


2  LRA  636,  16  NTClvProc  265. 

See  also  cases  supra  note  14;  and 
supra    {    107. 

[a]  A  Jastloe  of  the  paao*  has  no 
jurisdiction  of  the  action.  Sponsel- 
ler  V.  Cleveland  Terminal,  etc.,  R. 
Co..  8  OhS&CP   307,   6  OhNP  422. 

16.  U.  S. — Spokane,  etc.,  R.  Cto.  T. 
Whitley.  237  U.  S.  487,  35  SCt  655,  59 
L.  ed.  1060,  LRA1915F  736;  Chambers 
V.  Baltimore,  etc.,  R.  Co.,  207  U.  8. 
142,  28  SCt  34,  62  L.  ed.  143  faff  73  Ob. 
St.  16.  76  NE  91.  11  LRANS  1012]; 
Stewart  v.  Baltimore,  etc,  R.  Co., 
168  U.  S.  446.  18  SCt  106,  42  L.  ed. 
537;  Northern  Pac.  R.  Co.  y.  Bab- 
cock,  154  U.  S.  190,  14  SCt  978,  38  L. 
ed.  958;  Texas,  etc.,  R.  Cfo.  v.  Cox,  146 
U.  8.  593,  12  SCt  905,  36  L.  ed.  829;' 
Gallagher  v.  Florida  East  Coast  R. 
Co.,  196  Fed.  1000;  Florida  Cent.,  etc. 
R.  Co.  v.  Sullivan,  120  Fed.  799,  67 
CCA   167,   61   LRA  410. 

Conn. — CrlstlUy  v.  Warner,  87 
Conn.  461.  88  A  711,  61  LRANS  415. 
_Ga. — Southern  R.  Co.  v.  Decker,  6 
Ga.   A.    21,    62    SE   678. 

111. — Dougherty  v.  American  Mc- 
Kenna  Process  CTo.,  255  111.  369.  99  NE> 
619,  AnnCasl913D  568,  LRA1916F' 
966;  Crane  v.  Chicago,  etc.,  R.  Co..  233 
111.  259,  84  NE  222;  Ralsor  v.  Chlcag6, 
etc.,  R.  Co.,  215  111.  47,  74  NE  69, 
106  AmSR  163,  2  AnnCas  802;  Illinois 
Cent.  R.  Co.  v.  Cragln,  71  111.  177; 
Stephen  v.  Illinois  Cent.  Co.,  128  111. 
A.  S9;  Brennan  v.  Electrical  Installa- 
tion Co.,  120  111.  A.  461;  Shedd  v.  Mo- 
ran,  10  111.  A.  618. 

Kan. — Metrakos  v.  Kansas  City, 
etc..  R.  Co.,  91  Kan.  342.  137  F  963; 
Rochester  v.  Wells,  87  Kan.  164,  123 
P  729,  40  LRANS  1095;  Matheson  V. 
Kansas  City,  etc.,  R.  Co.,  61  Kan.  667. 
60  P  747;  Dale  v.  Atchison,  etc..  R. 
Co..  57  Kan.  601,  47  P  521. 

Md. — Dronenburg  ▼.  Harris,  108 
Md.  597,  71  A  81;  State  V.  Pittsburgh, 
etc..  R.  Co.,   45  Md.  41. 

Mass. — Hlggins  v.  Central  NeW 
England,  etc.,  R.  Co.,  165  Mass.  176, 
29  T^E  534.  31  AmSR  544. 

Minn. — Herrick  v.  Minneapolis,  etc, 
R.  Co.,  31  Minn.  11.  16  NW  413,  47 
AmR  771  [aft  127  U.  S.  210,  ,8  SCt 
1178,  82  L.  ed.  109].  ' 

Miss. — Chicago,  etc.,  R.  Co.  v. 
Doyle,   60   Miss.   977. 

Nev. — Chrlstensen  v,  Florlston 
Pulp,  etc,  Co.,  29  Nev.  662,  92  P  219. 

N.  H. — Hill  v.  Boston,  etc,  R.  Co., 
77  N.  H.  161,  89  A  482,  Ann<^8l914C 
714. 

N.  J. — Lower  v.  Segal,  69  N.  J.  L. 
66.   34  A  945. 

N.  Y. — Loucks  V.  Standard  OH  Co., 
120  NE  198,  202. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Chambers,  73  Oh.  St.  16,  76  NE  91,  11 
LRANS  1012  [aff  207  U.  S.  142,  28  SCt 
34,  52  L.  ed.  143];  Campbell  v.  Rog- 
ers, 2  Handy  110,  IZ  Oh.  Dec.  (Re- 
print) 366;  Miller  v.  Miller,  21  Oh. 
Cir.  Ct.  N.  8.  181.- 

Pa. — Usher  v.  West  Jersey  R.  Co., 
126  Pa.  206,  17  A  597,  12  AmSR  863, 
4  LRA  261;  Knight  v.  West  Jersey  Rt 
Co.,  108  Pa.  250,  56  AmR  200. 

R.  I. — Connor  v.  New  York,  etc..  R. 
Co.,  28  R.  I.  560,  68  A  481,  18  LRANS 
1252,   39  AnnCas  1033. 

Tex. — Rivera  v.  Atchison,  etc,  R. 
Co.,    (Civ.  A.)   149  SW  223. 

Va. — Nelson  v.  Chesapeake,  etc.,  B. 
Co.,  88  Va.  971,  14  SE  838,  16  LRA 
583. 

"Because  the  cause  of  action  Is  in 
its  nature  transitory,  courts  of  other 
Jurisdictions  will  enforce  such  rights 
growing  out  of  the  laws  of  a  foreign 
state,  unless  it  can  be  said  that  such 
laws  are  contrary  to  the  public  pol- 
icy of  the  state  of  the  forum.  As  the 
common  law  did  nbt  recognize  this 
cause  of  action,  it  may  be  said  that 
the  public  policy  of  a  state  in  this 
regard  only  goes  to  the  extent  that 
it  by  legislative  enactment  has 
changed    the   common    law."      Chris- 
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brought  permits  a  recovery*^  and  is  of  the  same 
general  character  as  the  statute  of  the  state  in 
which  the  cause  of  action  arose;"  and  this  has  been 
held  to  be  true  notwithstanding  the  laws  of  the 
state  where  the  injury  was  inflicted  permit  an  action 
for  death  only  when  it  occurred  within  that  state.'* 
[$  109]  b.  L«t  Loci  Permitting  Action.  As 
there  is  no  right  of  action  at  common'  law  {or  death 
caused  by  wrongful  act,'"  the  laws  of  the  state 
or  country  in  which  the  injury  occurred  must  permit 
such  an  action ;''  and  this  is  true,  although  such  an 
action  may  be  recognized  by  the  lex  fori,''  and 
the  death  occurred  in  the  state  where  the  action  is 
sought  to  be  maintained,'*  and  even  though  defend- 


ant,'* or  the  person  injured,"  or  both  *•  were  at  the 
time  of  the  injury  citizens  of  the  latter  state. 

[$  110]  c.  Lex  Fori  Permitting  Action.  While 
there  are  decisions  which  do  not  recognize  the  rule, 
and  some  which  do  not  apply  it  with  very  great 
strictness,"  many  decisions  hold  that  when  the  ac- 
tion is  brought  in  a  state  or  country  other  than  that 
in  which  the  injury  occurred,  in  order  that  the  court 
may  assume  jurisdiction,  not  only  must  the  law  of 
the  state  where  the  injury  occurred  permit  such  an 
action,'^  but  the  law  of  the  state  or  country  in 
which  the  action  is  brought  must  also  recognize  such 
an  action.'* 

Similuity  of  lex  fori  to  lex  locL    Under  the  rule 


'tenaen   v.   Florlston,   Puyp,  etc,   Co., 
S»  Nev.  652,  562,  92  P  210. 

17.  Seo  Infra  {  110. 

18.  See  infra  S  110. 

"(Some  courts]  entertain  such  ae- 
tionfi  when  the  laws  of  the  two  states 
upon  the  same  subject  are  similar." 
Vawter  v.  Missouri  Pac.  R.  Co.,  84 
Mo.  679.  687,  54  AmR  106. 

19.  Wabash  R.  Co.  v.  Hassett,  170 
Ind.  370,  83  NE  705;  Adams  v.  Chl- 
cago.  etc..  R.  Co.,  179  Iowa  1334,  161 
NW  295.  But  compare  Crane  v.  Chi- 
cago,  etc.,  R.  Co.,  233  111.  259.  84  NE 
222   (construing  L.  [1903]  p  217). 

M.     See  supra  i  36. 

U.  U.  S.— Slater  v.  Mexican  Nat. 
R.  Co.,  194  U.'S.  120,  24  SCt  581,  48 
L.  ed.  900  [ufl  116  Fed.  693,  53  CCA 
239];  Ronnan  v.  Lehigh  Valley  Coal 
Co.,  241  Fed.  696;  St.  Bernard  v. 
Shane,  201  Fed.  453  [rev  on  other 
grounds  220  Fed.  852.  136  CCA  399]; 
vaugrhn  v.  Bunker ,  Hill,  etc.,  Mln., 
etc.,  Co.,  126  Fed.  895;  The  ^.  B. 
Ward,  Jr.,  16  Fed.  255.  4  Woods  145 
[rev  on  other  grounds  17  Fed.  466]; 
Armstrong  v.  Beadle,  1  F.  Cas.  No. 
541,  5  Sawy.  484. 

Ala. — Louisville,  etc.,  R.  Co.  v.  Wil- 
liams, 113  Ala.  402,  21  8  988;  Kahl 
y.  Memphis,  etc.,  R.  Co.,  95  Ala.  337, 
10  S  661. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Halst,  71  Ark.  258,  72  SW  893,  100 
AmSR  66. 

Oa. — Selma,  etc.,  R.  Co.  v.  Lacy,  4S 
On.   461.    49   Oa.   106. 

111.— ^Dougherty  v.  American  Mc- 
Kenna  Process  Co.,  255  111.  369.  99  NE 
619,  AnnCasl918D  568,  LRA1915F 
955;  Chicago,  etc.,  R.  Co.  v.  Schroe- 
der,  18  111.  A.  328;  Shedd  v.  Moran, 
10  111.  A.  618. 

Ind. — ^Wabash  R.  Co.  v.  Hassett, 
170  Ind.  370,  83  NE  706;  Memphis, 
etc.,  Packet  Co.  v.  Plkey,  142  Ind.  304, 
40  NE  527;  Jackson  v.  Pittsburgh, 
etc.,  R.  Co.,  140  Ind.  241,  39  NE  663, 
49  AmSR  192;  Cincinnati,  etc.,  R.  Co. 
v.  McMuUen,  117  Ind.  439,  20  NE 
287,  10  AmSR  67:  Burns  v.  Qrand 
Rapids,  etc.,  R.  Co..  113  Ind.  169,  15 
NE  230  [expl  Buckles  v.  EUers,  72 
Ind.   220.   37  AmR  156]. 

Inwa. — Hyde  V.  St.  Louis,  etc.,  R. 
Co.,  61  Iowa  441,  16  NW  351,  47  AmR 
820. 

Kan. — Hamilton  v.  Hannibal,  etc., 
R.  Co.,  39  Kan.  56,  18  P  57;  McCarthy 
T.  Chicago,  etc.,  R.  Co.,  18  Kan.  46,  26 
AmR  742. 

Ky. — Murray  v.  Louisville,  etc.,  R. 
Co.,  132  Ky.  336,  340,  110  SW  334.  33 
KyL  545  felt  Cyc];  Taylor  v.  Penn- 
sylvania Cfo.,  78  Ky.  348,  39  AmR  244. 

La. — La  Casse  v.  New  Orleans,  etc., 
R.  Co.,  135  La.  129.  64  S  1012. 

Md. — State  v.  Pittsburgh,  etc.,  R. 
Co.,   46   Md.   41. 

Mass. — Davis  v.  New  York,  etc.,  R. 
Co.,  143  Mass.  301,  9  NB  815,  68  AmR 
138. 

Minn. — Stewart  v.  Qreat  Northern 
R.  Co.,  103  Minn.  156,  114  NW  953,  123 
AmSR  318. 

Miss. — Vlcksburg,  etc.,  R.  Co.  v. 
Williams.  102  Miss.  735,  69  S  883; 
Runt  v.  Illinois  Cent.  R.  Co.,  88  Miss. 
575.  682,  41  S  1. 

Mo. — Lee   v.   Missouri   Pac.    R.    Co 


195  Mo.  400,  92  SW  614;  Vawter  v. 
Missouri  Pac.  R.  Co..  84  Mo.  679,  54 
AmR  106;  Shelton  v.  Metropolitan  St. 
R.  Co.,  167  Mo.  A.  404.  161  SW  493: 
Keele  v.  Atchison,  etc.,  R.  Co..  161 
Mo.  A.  364.  131  SW  730. 

Nebr. — Missouri  Pac.  R.  Co.  v.  I*w- 
is,  24  Nebr.  848,  40  NW  401,  2  LRA 
67. 

N.  J. — Rankin  v.  New  Jersey  Cent. 
R.  Co.,  77  N.  J,  L.  176,  71  A  66;  Lower 
V.  Segal,   59  N.  J.   U   66,   34  A  945. 

N.  Y. — Debevoise  v.  New  York,  etc., 
R.  Co.,  98  N.  Y.  377,  50  AmR  683; 
Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48.  38  AmR  491;  McDonald  v. 
Mallory,  77  N.  Y.  646,  33  AmR  664; 
Mahler  v.  Norwich,  etc,  Transp.  Co., 
35  N.  Y.  362  Vrev  45  Barb.  226,  30 
HowPr  237];  Whltford  v.  Panama  R. 
Co.,  23  N.  Y.  465  [aff  16  N.  Y.  Super. 
67];  Gurofsky  v.  Lehigh  Valley  R. 
Co.,  121  App.  Div.  126,  105  NYS  514 
[aff  197  N.  Y.  617  mem,  90  NB  1169 
mem];  Kiefer  v.  Grand  Trunk  R.  Co., 
12  App.  Div.  28,  42  NYS  171  [aff  163 
N.  Y.  688  mem,  48  NB  1105  mem]; 
Beach  V.  Bay  State  Steamboat 
Co.,  30  Barb.  433.  10  AbbPr 
71,  18  HowPr  S35  [rev  27  Barb. 
248,  6  AbbPr  415,  16  HowPr 
1.  and  diat  Stallnecht  v.  Penhsylvanla 
R.  Co.,  13  Hun  451,  63  HowPr  3061; 
Crowley  v.  Panama  R.  Co.,  30  Barb. 
99;  Vandeventer  v.  New  York,  etc., 
R.  Co.,  27  Barb.  244,  6  AbbPr  239; 
Geoghegan  v.  Atlas  SS.  Co.,  3  Misc. 
224,  22  NYS  749  [aff  146  N.  Y.  369, 
40  NE  507]:  Cavanaugh  v.  Ocean 
Steam  Nav.  Co.,  13  NYS  640,  19  NY 
CivProo    391. 

Oh. — ^Wabash  R.  Co.  v.  Fox,  64  Oh. 
St.  133,  59  NE  888.  83  AmSR  739; 
Hover  v.  Pennsylvania  Co.,  25  Oh.  St. 
667;  Campbell  v.  Rogers,  2  Handy  110, 
12  Oh.  Dec.  (Reprint)  855;  Ott  v. 
Lake  Shore,  etc.,  R.  Co.,  18  Oh.  Clr. 
Ct.  395,  10  Oh.  Cir.  Dec.  85;  Van 
Camp  v.  Aldrich,  6  Oh.  Dec.  (Re- 
print) 92,  2  AmLRec  454;  Woodward 
V.  Michigan  Southern,  etc.,  R.  Co.,  2 
Oh.  Dec.  (Reprint)  32,  1  WestLMonth 
196. 

Pa. — Knight  ▼.  West  Jersey  R.  Co., 
108  Pa.  250,  66  AmR  200. 

R.  1. — O'Reilly  v.  New  York,  etc., 
R.  Co.,  16  R.  I.  388,  17  A  171,  906,  19 
A  244,  6  LRA  364.  6  LRA  719.   ' 

Tenn. — Whitlow  v.  Nashville,  etc., 
R.  Co.,  114  Tenn.  344,  84  SW  618.  68 
LRA  503;  Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  8  Baxt.  341,  35  AmR  705, 
9  Helsk.  852,  20  AmR  55;  Nashville, 
etc.,  R.  Co.  v.  Eakin,  6  Coldw.  682; 
Brown  v.  Kansas  City,  etc.,  R.  Co., 
([1894]    unreported). 

Tex. — De  Ham  v.  Mexican  Nat.  R. 
Co.,  86  Tex.  68,  23  SW  381;  St.  Louis, 
etc.,  R.  Co.  v.  McCormick,  71  Tex.  660, 
9  SW  540,  1  LRA  804;  Texas,  etc..  R. 
Co.  v.  Richards,  68  Tex.  375,  4  SW 
627;  Willis  V.  Missouri  Pac.  R.  Co., 
61  Tex.  432,  48  AmR  301;  Belt  v.  Gulf, 
etc..  R.  Co.,  4  Tex.  Civ.  A.  231,  22  SW 
1062;  De  Ham  v.  Mexican  Nat.  R. 
Co..    (Civ.  A.)   22  SW  249. 

Vt. — ^Adama  v.  Fitchburg  R.  Co.,  67 
Vt.  76,  30  A  687,  48  AmSR  800;  Mc- 
Leod  V.  Connecticut,  etc.,  R.  Co.,  58 
Vt.  727,  6  A  648;  Needham  v.  Grand 
Trunk  R.  Co.,  38  Vt.  294. 


Wis. — Rudiger  v.  Chicago,  etc,  R. 
Co.,  94  Wis.  191,  68  NW  661. 

Man. — Johnson  v.  Canadian  North- 
ern R.  Co.,  19  Man.  179;  Couture  v. 
Dominion  Fish  Co..  19  Man.  65. 

[a]  BaMoa  for  m: — "A  right  of 
action  for  damages  is  transitory,  of 
course;  but.  if  there  was  no  right  of 
action  at  all  by  the  law  of  the  place, 
there  la  nothing  to  he  transitory." 
Runt  v.  Illinoia  Cent.  R.  Co..  88  Miss. 
676,  582.  41  8  1. 

AUeyiaff  aad  pcerlar  law  aee  in- 
fra  i   139. 

99.     See  cases  supra  note  21. 

93.  See  cases  supra  note  21. 

94.  Whitford  V.  Panama  R.  Co.,  ZS 
N.  Y.   465. 

95.  Whitford  V.  Panama  R.  Co~  23 
N.  Y.  465. 

96.  Whitford  v.  Panama  R.  Co.. 
23  N.  Y.  466. 

97.  Dennick  v.  New  Jersey  Cent 
R.  Co.,  103  U.  S.  11,  26  L.  ed.  439; 
Loucks  V.  Standard  Oil  Co.,  224  N.  T. 
99,  120  NB  198.     See  supra  |  108. 

[a]  "The  teat  of  alsilUxlty  has 
beca  aboUsbed  there  [Massachu- 
setts], If  it  has  ever  been  accepted 
here,  we  think  it  should  be  abandoned 
now."  Loucka  v.  Standard  Oil  Co- 
224  N.  Y.  99,  113.  120  NB  198. 

98.  See   supra   i   109. 
90.    U.  8. — Chambers  v.  Baltimor^ 

etc.,  R.  Co.,  207  U.  S.  142,  28  SCt  34. 
62  L.  ed.  143  [aff  73  Oh.  St.  16,  76  NE 
91,  IILRANS  1012];  Stewart  v.  Bal- 
timore, etc.,  R.  Co.,  168  U.  S.  445.  14 
SCt  105,  42  L.  ed.  537;  Keep  v.  Na- 
tional Tube  Co.,  164  Fed.  121. 

Ala. — ^Kahl  v.  Memphis,  etc.  R.  Co. 
96  Ala.  887.  10  8  661. 

Ark. — St.  Louis,  etc,  R.  <2o.  v- 
Haist,  71  Ark.  268,  72  SW  893,  lOt 
AmSR  65. 

111. — Hanna  v.  Giand  Trunk  R.  Co., 
41    111.    A.    116. 

Ind. — Cincinnati,  etc.,  R.  Co.  v.  Mc- 
MuUen, 117  Ind.  489,  iO  NE  287,  10 
AmSR  67. 

Iowa. — Morris  v.  Chicago,  etc,  H- 
Co.,  66  Iowa  727,  23  NW  143,  54  AmB 
39.  I 

Kan. — Matheson  v.  Kansas  City, 
etc..  R.  Co.,  61  Kan.  667,  60  P  747. 

Ky. — Bruce  v.  Cincinnati  R.  Cc,  83 
Ky.  174;  Louisville,  etc.,  R.  Co.  v. 
Shivell,  18  SW  944,  13  KyL  902. 

Mass. — ^Higgins  v.  Central  New 
England,  etc..  R.  Co.,  166  Mass.  176, 

29  NB  534.  31  AmSR  644;  Davis  V. 
New  York,  etc.,  R.  Co.,  143  Mass.  301. 
9  NE  815,  68  AmR  138;  Richardson  v. 
New  York  Cent.  R.  Co.,  98  Mass.  85. 

Miss. — Illinois  Cent.  R.  Co.  v.  Har- 
ris. 29  S  760;  Chicago,  etc,  R.  Co.  v. 
Doyle,  60  Miss.  977. 

Mo. — Vawter  v.  Missouri  Pac  R. 
Co.,  84  Mo.  679,  54  AmR  105. 

Nev. — Chrlstensen  v.  Florlston 
Pulp,  etc.,  Co.,  29  Nev.  552,  92  P  210. 

N.  Y. — Debevoise  v.  New  York,  etc.. 
R.  Co.,  98  N.  Y.  377,  50  AmR  683  [aff 

30  Hun  479];  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  N.  Y.  48,  38  AmR 
491;  Strauss  v.  New  York,  etc.,  R.  Co.. 
91  App.  Div.  683,  87  NYS  67;  Boyl* 
V.  Southern  R.  Co.,  36  Misc  289.  73 
NYS  465.  _       „ 

Oh. — Baltimore,  etc.  R.  Co.  v. 
Chambers,   73   Oh.    St.   16.   76   NE  91. 


ca«es,  darslopmenta  and  changes  in  the  law  see  cumutativa  Annotations,  same  title  page  and  note  number. 
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requiring  the  action  to  be  permitted  or  reeognized 
by  the  statutes  both  of  the  place  of  the  injury  and 
of  the  place  of  the  action,*"  it  is  not  necessary  that 
the  statutes  of  the  state  where  the  injury  occurred 
and  those  of  the  state  where  the  suit  is  brought  be 


exactly  alike  ;'^  but  there  should  be  a  substantial 
similarity,'*  and  it  is  generally  held  to  be  sufflcient 
if  the  statutes  are  shown  to  be  of  similar  import 
and  character,  founded  upon  the  same  gpeneral  prin- 
cipled, and  having  the  same  general  attributes." 


11  liRANS  1012  taff  207  U.  S.  142, 
28  set  S4,  52  L.  ed.  143] ;  Wabash  R. 
Co.  V.  Fox,  <4  Oh.  St.  133,  69  NE  88S, 

83  AraSR  739. 

Pa. — Patton  v.  Pittsburgh,  etc.,  R. 
Co.,  9«  Pa.  169. 

R.  I. — Gardner  v.  New  York,  etc.,  R. 
Co.,  17  R.  I.  790,  24  A  831;  O'Reilly 
V.  New  York,  etc.,  R.  Co.,  16  R.  I. 
388,  17  A  171.  906.  19  A  244,  6  LRA 
364,  6  LRA  719. 

Tenn. — ^Whitlow  v.  Nashville,  etc., 
R.  Co.,  114  Tenn.  344,  84  SW  618,  <8 
LRA  B03;  Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  9  Helsk.  862. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Cormick,  71  Tex.  660,  9  SW  640,  I 
LRA  804;  Texas,  etc.,  R.  Co.  v.  Rich- 
ards, 68  Tex.  375,  4  SW  627;  WlUla 
V.  Missouri  Pac.  R.  Co.,  61  Tex.  432, 
48    AmR   301. 

Wis. — Bettys  v.  Milwaukee,  etc.,  R. 
Co.,  87  Wis.  323;  Anderson  v.  Milwau- 
kee, etc,  R.  Co.,   37  Wis.   321. 

See  also  cases  infra  this  section. 

[a]  Without  proof  of  tha  aztet- 
•B0«  of  •  similar  atatnta  In  a  sister 
state,  an  action  for  damages  for 
death  caused  by  negligence  in  an- 
other state  cannot  be  maintained  in 
the  state  of  New  Tork.  Debevolse  v. 
New  Tqrk,  etc.,  R.  Co.,  98  N.  Y.  377, 
50  AmR  683. 

[bl  Death  OB  Brltlah  ahlp;  action 
In  Hew  Toik. — ^The  New  York  stat- 
ute being  to  all  intents  and  purposes 
Identical  with  Lord  CempbeH's  Act. 
an  action  may  be  brought  in  that 
state  against  the  owners  of  a  vessel 
for  the  death  of  a  person  killed  on 
a  British  ship.  Cavanagh  v.  Ocean 
Steam  Nav.  Co.,  13  NYS  540,  19  NY 
CivProc  391. 

30.  See  supra  t  109;  and  this  sec- 
tion. 

31.  Boston,  etc.,  R.  Co.  v.  McDuf- 
fey,  79  Ped.  -934,  25  CCA  247;  Arm- 
bruster  v.  Chicago,  etc..  R.  Co.,  166 
Iowa  166,  147  NW  337;  Wooden  v. 
Western  New  York,  etc.,  R.  Co.,  126 
N.  Y.  10,  26  NE  1050,  22  AmSR  803, 
13  LRA  468:  Leonard  v.  Columbia 
Steam  Nav.  Co.,  84  N.  Y.  48,  38  AmR 
491.     See  also  cases  infra  note  32. 

Sa.  U.  S. — Stewart  v.  Baltimore, 
etc.,  R.  Co.,  168  V.  8.  445.  18  SCt  105, 
42  L.  ed.  537;  Gallagher  v.  Florida 
East  Coast  R.  Co.,  196  Fed.  1000. 

Md. — Dronenburg  v.  Harris,  108 
Md.  597,  71  A  81;  Ash  v.  Baltimore, 
etc.,  R.  Co.,  72  Md.  144,  19  A  643,  20 
AmSR  461. 

Mo. — Oates  v.  Union  Pac.  R.  Co.. 
104  Mo.  614,  16  SW  487,  24  AmSR 
348;  Vawter  v.  Missouri  Pac.  R.  Co., 

84  Mo.   679,   54  AmR   105. 

Nev. — Chrlstensen  v.  Floriston 
Pulp,  etc..  Co.,  29  Nev.  552.  92  P  210. 

N.  Y. — Debevoiso  v.  New  York,  etp., 
R.  Co.,  98  N.  Y.  377.  50  AmR  683  [aff 
30  Hun  4791;  Zelkus  v.  Florida  East 
Coast  R.  Co.  144  App.  Div.  91,  128 
NYS    933. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v.  An- 
drews, 14  Oh.  CIr.  Ct.  564,  8  Oh.  Clr. 
Dec.  73;  Lake  Shore,  etc.,  R.  Co.  v. 
Terry,  14  Oh.  Clr.  Ct.  536,  7  Oh.  Clr. 
Dec.   597. 

R.  I. — Connor  v.  New  York,  etc.,  R. 
Co..  28  R.  L  660,  68  A  481,  18  LRANS 
1252,   39  AnnCas   1033. 

Tenn. — ^Whitlow  v.  Nashville,  etc., 
R.  Co..  114  Tenn.  344,  84  SW  618,  68 
LRA  603. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Cormlck,  71  Tex.  660,  9  SW  540.  1 
LRA  804;  Texas,  etc.,  R.  Co.  v.  Rich- 
ards, 68  Tex.  375,  4  .SW  627;  De  Her- 
rera  v.  Texas,  etc.,  R.  Co.,  (Civ.  A.) 
154  SW  594;  Belt  v.  Ghilf,  etc..  R.  Co., 
4  Tex.  Civ.  A,  231.  22  SW  1082. 

[a]  Bnbatantlal  almJlarlty^-d) 
Where  the  statute  of  one  Jurisdiction 
provides  that  the  Jury  shall  appor- 
tion the  damages  recovered,  while  the 
statute  of  the  other  Jurisdiction  pro- 


vides that  the  datnages  recovered 
shall  be  distributed  by  the  court, 
th^e  is  nevertheless  substantial  sim- 
ilarity between  the  statutes.  Stew- 
art V.  Baltimore,  etc.,  R.  Co.,  168 
U.  S.  445,  18  SCt  105,  42  L.  ed.  537. 
<2)  Where  the  injury  occurred  in  Can- 
ada and  the  suit  was  brought  in  Il- 
linois, and  the  only  difference  be- 
tween tha  two  statutes  was  in  their 
provisions  regulating  the  distribu- 
tion of  the  damages,  and  in  the  fact 
that  the  Illinois  statute  limited  the 
amount  of  damages  recoverable,  while 
the  Canada  statute  left  the  whole 
matter  to  the  Jury,  It  was  held  that 
the  statutes  were  substantially  sim- 
ilar, and  that  the  action  could  be 
mtclntiined  in  Illinois.  Hanna  v. 
Grand  Trunk  R.  Co..  41  111.  A.  116. 

[b]  Mosloaa  atatnta  is  not  suffl- 
ciently  similar  to  the  Texas  statute. 
Slater  v.  Mexican  Nat.  R.  Co.,  194 
U.  S.  120,  24  SCt  581.  48  L.  ed.  900; 
Mexican  Nat.  R.  Co.  v.  Jackson,  89 
Tex.  107,  33  SW  857,  59  AmSR  28,  31 
LRA  276;  De  Harn  v.  Mexican  Nat. 
R.  Co..  86  Tex.  68,  23  SW  381;  De 
Herrera  v.  Texas,  eto„  R.  Co.,  (Tex. 
Civ.  A.)  154  SW  694;  Jones  v.  Mexi- 
can Cent.  R.  Co.,  (Tex.  Civ.  A.)  68  SW 
186 

33.  U.  S.— Slater  v.  Mexican  Nat. 
R.  Co.,  194  U.  8.  120,  24  SCt  681,  48 
L.  ed.  900  [aff  116  Fed.  593,  53  CCA 
239];  Stewart  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  &  446,  18  SCt  105,  42  L.  ed. 
637;  Texas,  etc  R.  Co.  v.  Ck>x,  145 
U.  S.  593,  12  SCt  905,  36  L.  ed.  829; 
Keep  V.  National  Tube  Ck).,  154  Fed. 
121;  Boston,  etc.,  R.  Co.  v.  Hurd,  108 
Fed.  116,  47  CCA  615,  66  LRA  193 
[certiorari  den  184  U.  S.  700,  22  SCt 
939,  46  L.  ed.  7651;  Boston,  etc.,  R. 
Co.  V.  McDutrey.  79  Fed.  934,  26  CCA 
247. 

Ala. — Kahl  v.  Memphis,  etc.,  R.  Co., 
96  Ala.  337,   10   S   661. 

Ark. — Midland  Valley  R.  Co.  v.  Le- 
moyne,  104  Ark.  327,  148  SW  654;  St. 
Louis,  etc.,  R.  Co.  v.  McNamare,  91 
Ark.  516,  122  SW  102;  St.  Louis,  etc., 
R.  Co.  V.  Halst,  71  Ark.  258,  72  SW 
893,  100  AmSR  66. 

D.  C. — Moore  v.  Pywell,  29  App. 
312,  9  LRANS  1078;  Weaver  v.  Bal- 
timore, etc.,  R.  Co.,  21  D.  C.  499. 

Ga. — Southern  R.  Co.  v.  Decker,  6, 
Ga.  A.  21,  62  SE  678. 

111. — Hanna  v.  Grand  Trunk  R.  Co., 
41  111.  A.  116. 

Ind.' — Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  20  NB  287,  10 
AmSR  67;  Burns  v.  Grand  Rapids, 
etc.,  R.  Co.,   lis   Ind.  169.   15  NE  230. 

Iowa. — ^Armbruster  v.  Chicago,  etc., 
R.  Co.,  166  Iowa  155,  147  NW  337; 
Morris  v.  Chicago,  etc.,  R.  Co.,  65 
Iowa  727,  23  NW  143,  64  AmR  39. 

Kan. — Rochester  v.  Wells.  87  Kan. 
164,  123  P  729,  40  LRANS  1095; 
Matheson  v.  Kansas  City,  etc.,  R.  Co., 
61  Kan.  667,  60  P  747. 

Ky. — McDonald  v.  McDonald,  96 
Ky.  209,  28  SW  482.  16  KyL  412,  49 
AmSR  289;  Louisville,  etc.,  R.  Co.  v. 
Shivell,  18  SW  944,  13  KyL  902; 
Bruce  V.  Cincinnati  R.  Co.,  83  Ky.  174. 

Mass. — ^Higglns  v.  Central  New 
England,  etc.,  R.  Co.,  155  Mass.  176, 
29  NE  534,  31  AmSR  644;  Davis  v. 
New  York,  etc.,  R.  Co.,  143  Mass.  301, 
58  AmR  138;  Richardson  v.  New  York 
Cent.  R.  Co.,  98  Mass.  85. 

Minn. — Powell  v.  Great  Northern 
R.  Co.,  102  Minn.  448,  113  NW  1017; 
Nicholas  V.  Burlington,  etc,  R.  Co., 
78  Minn.  43.  80  NW  776. 

Miss. — Illinois  Cent.  R.  Co.  v.  Har- 
ris, 29  S  760;  Chicago,  etc,  R.  Co.  v.' 
Doyle,  80  Miss;  977. 

Mo. — Riley  v.  Grand  Island  Receiv- 
ers, 72  Mo.  A.  280. 

Nev. — Chrlstensen  v.  Floriston 
Pulp,    etc.,    Co.,    29    Nev.    562,    92    P 

eio. 


N.  T. — ^Pletrarola  v.  New  Jersey, 
etc.,  R.,  etc.,  Co.,  197  N.  Y.  434,  91  NB 
120;  Wooden  v.  Western  New  York, 
etc.,  R.  Co.,  126  N.  Y.  10,  16,  28  NH 
1050,  22  AmSR  803,  13  LRA  468; 
Johnson  v.  Pbusnix  Bridge  Co.,  lOT 
N.  Y.  316,  90  NE  953;  Debevolse  v. 
New  York,  etc.,  R.  Co.,  98  N.  Y.  377, 
58  AmR  683  [atC  30  Hun  479];  Leon- 
ard V.  Columbia  Steam  Nav.  Co.,  84 
N.  Y.  48,  38  AmR  491  [reviewing,  dis- 
tinguishing, and  to  some  extent  over- 
ruling a  number  of  prior  decisions 
of  the  court  of  appeals  and  of  other 
courts  of  that  state  upon  the  same 
question];  McDonald  v.  Moilory,  77 
N.  Y.  546,  33  AmR  664  [rev  44  N.  Y. 
Super.  80];  Zelkus  v.  Florida  East 
Coast  R.  Co.,  144  App.  Div.  91,  128 
NYS  933  [rev  70  Misc  839.  128  NYS 
931];  Howland  v.  New  York,  etc,  TeL 
Co.,  131  App.  Div.  443,  116  NYS  31<: 
Strauss  v.  New  York,  etc.,  R.  C!o„  91 
App.  Div.  583.  87  NYS  67;  Stone  v. 
Groton  Bridge,  etc.,  Co.,  77  Hun  99, 
28  NYS  446;  Boyle  v.  Southern  R,  C^O^ 
36  Misc.  289,   73  NYS  465. 

N.  C. — Harrlll  v.  South  Carolina, 
etc..  R.  Co.,  132  N.  C.  656,  44  SE  109. 

Oh. — Essenwine  v.  Pennsylvania 
Co..  11  Oh.  Dec.  (Reprint)  277,  26 
CIncLBul  396;  Wabash  R.  Co.  v.  Pox, 
20  Oh.  Clr.  Ct.  440,  11  Oh.  Clr.  Deo. 
148;  Ott  V.  Lake  Shore,  et«.,  R.  Co., 
18  Oh.  Clr.  Ct.'  395.  10  Oh.  Clr.  Dec 
85. 

Pa. — Patton  v.  Pittsburgh,  etc.<  R. 
Ck>.,   96  Pa.   169. 

R.  I. — Onnor  v.  New  York,  etc, 
R.  Co.,  28  R.  I,  560.  68  A  481,  18 
LRANS  1262,  13  AnnCas  1033;  Gard- 
ner V.  New  York,  etc,  R.  Co.,  17  R.  L 
790,  24  A  831;  O'Reilly  v.  New  York, 
etc,  R.  Co.,  16  R.  I.  388,  17  A  171, 
906,  19  A  244,  5  LRA  364.  6  LRA  719. 

S.  C. — Frfee  v.  Southern  R.  C!o.,  78 
S.  C.  67,  58  SE  952. 

Tenn.— Whitlow  v.  Nashville,  etc., 
R.  Co.,  114  Tenn.  344,  84  SW  818,  68 
LRA  603.      ' 

Tex. — St.  Louis,  etc,  R,  Co,  v.  Mo- 
Corraick,  71  Tex.  660,  9  SW  540,  1 
LRA  804;  Texas,  etc,  R.  Co.  v.  Rich- 
ards, 68  Tex.  375,  4  SW  627;  Willis 
V.  Missouri  Pac.  R.  Co.,  61  Tex.  432, 
48  AmR  301;  Texas,  etc.,  R.  Co.  v. 
Gross,  60  Tex.  Civ.  A.  621,  128  SW 
1173;  Texas,  etc.,  R.  Co.  v.  Miller,  60 
Tex.  Civ.  A.  627,  128  SW  1166. 

Va. — Nelson  v.  Chesapeake,  etc,  R. 
Co.,  88  Va.  971,  14  SE  838,  16  LRA 
583. 

Wis. — ^Bettys  v.  Milwaukee,  etc,  R. 
Co.,  37  Wis.  323;  Anderson  v.  Milwau- 
kee, etc,  R,  Co.,  37  Wis.  821. 

"The  mere  fact  that  the  remedy, 
available  in  the  forum  may  not  be  as 
full  or  complete  as  lex  delicti  would 
afford  would  not  alone  Justify  the 
court  In  refusing  to  entertain  Juris- 
diction." Armbruster  v.  Chicago, 
etc.,  R.  Co.,  166  Iowa  155,  165,  147 
NW  337.  ^ 

"In  determining  whether  the  two 
acts  are  substantially  the  same,  the 
policy  of  the  courts  has  changed 
from  the  rather  contracted  view 
taken  when  the  question  was  new.  to 
a  broad  and  liberal  view,  which  may 
now  be  said  to  very  generally  pre- 
vail." Chrlstensen  v.  Floriston  Pulp, 
etc,  Co.,  29  Nev.  662.  563,  92  P 
210. 

"We  refer  to  the  lex  fori  and  meas- 
ure it  by  and  compare  It  with  the  lex 
loci,  I  think,  for  two  reasons:  one, 
that  the  party  defendant  may  not  be 
subjected  to  ditCerent  and  varying 
responsibilities,  and  the  other,  that 
we  may  know  that  we  are  not  lend- 
ing our  tribunals  to  enforce  a  right 
which  we  do  not  recognise,  and  which 
is  against  our  own  public  policy; 
and  we  do  not  refer  to  our  law  as 
creating  the  cause  of  action  which 
we    enforce."      Wooden    v.    Weatern 
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'  [Mil]  d.  Penal  Statute.  Where  the  statute  is 
penal,'*  the  rale  that  a  penal  statute  will  not  be 
enforced  except  in  the  state  of  its  origin  '°  will  pre- 
clude a  recovery  under  such  statute  in  a  foreign 
state  ;'•  but  the  rule  may  not  be  rigidly  enforced 
where  the  statute  is  not  strictly  penal.^' 


[$  112]    3.    Action  in  Federal  Court.    Provided 

a  sufiBcient  showing  of  jurisdictional  facts  is  made,** 
the  action  may  be  brought  in,"  or  removed  to,** 
a  federal  court;  and  this  is  true,  not  only  as  to  a 
federal  court  sitting  in  the  state  where  and  under 
whose  statute  the  cause  of  action  arose,*^  but  also 


New  York,  etc.,  R.  Co..  suora. 

[a]  SnllloiaBt  ■Imllarity^-Flaln- 
tUI*s  Intestate  was  domiciled  In  Mas- 
sachuiietts,  and  plaintitC  was  appoint- 
ed administrator  In  tiistt  state.  The 
injury  and  death  occurred  In  Connec- 
ticut. The  Connecticut  statute  limited 
the  recovery  to  Ave  thousand  dollars, 
and  provided  that  the  damages  should 
be  distributed  to  the  husband,  widow, 
hdlrs,  or  next  of  kin,  and  should  not  be 
assets  for  the  payment  of  the  dece- 
'dent's  debts,  nor  should  they  pass  un- 
Her  any  provision  of  his  will.  The 
Massachusetts  statute  contained  no 
such  provisions.  The  statutes  of  the 
two  states  differed  also  In  their  pro- 
visions -with   reference   to  tlie  reoov- 

'  ery  of  expenses  of  the  suit,  exem- 
plary damages,  and  as  to  the  assess- 
ment of  damages.  It  was  held  that 
the  Connecticut  statute  was  not  a 
penal  statute  within  the  rule  that  one 
state  will  not  enforce  the  penal  stat- 
ute of  another  state;  and  that  there 
was  no  such  dissimilarity  between 
the  statutes  as  would  prevent  the 
Massachusetts  courts  from  entertain- 
ing jurisdiction  and  enforcing  plain- 
tliTs  rights.  Higglns  v.  Central  New 
England,  etc.,  R.  Co..  155  Mass.  176, 
2t  NE  5S4,  81  AmSR  544. 

[b]  TnwifflnUnt  slinllaxltr.— (1) 
The  statutes  of  Mississippi  author- 
izing the  personal  representative  to 
prosecute  any  personal  action  which 
his  intestate  might  have  prosecuted 
had  he  lived,  and  to  maintain  an  ac- 
tion for  any  trespass  to  the  person 
or  property, of  the  decedent,  are  not 
substantially  similar  to  the  Alabama 
etatute  known  as  the  "Employers' 
Liability  Act,"  and  a  suit  cannot  be 
maintained  In  Alabama  for  a  death 
caused  In  Mississippi,  based  upon  the 
Mississippi    statute.      Kahl    v.    Mem- 

Shis,  etc.,  K.  Co.,  95  Ala.  337.  10  S 
37.  (2)  A  citizen  qf  Massachusetts 
was  killed  in  Connecticut  and  suit 
was  brought  in  the  former  state  to 
recover  therefor.  Under  the  laws  of 
Connecticut  the  cause  of  action  did 
not  survive  death,  but  the  personal 
representative  had  a  right  to  bring  a 
penal  action  for  the  benefit  of  the  de- 
cedent's estate.  It  was  held  that  an 
action  could  not  be  maintained  in 
Massachusetts  under  a  survival  stat- 
ute (Pub.  St.  c  165  S  !)•  Davis  v. 
New  York,  etc.,  R.  Co.,  143  Mass.  301, 
9  NB  815,  68  AmR  138.  (3)  An  In- 
Jury  occurred  In  Massachusetts  un- 
der such  circumstances  that  an  ac- 
tion might  have  been  had  under  the 
penal  statute  of  Massachusetts  al- 
lowing the  recovery  of  a  fine.  The 
action  was  brought  In  Rhode  Island, 
where  no  such  penal  statute  existed. 
It  was  held  that  there  could  be  no 
recovery.  O'Reilly  v.  New  York,  etc., 
R.  Co.,  IS  R.  I.  388,  17  A  171,  906.  19 
A  244.  5  LRA  364,  6  LRA  719.  (4) 
An  action  was  brought  In  Texas  by 
a  widow  to  recover  for  the  death  of 
her  husband  caused  by  defendant  In 
Arkansas,  and  It-  appeared  that  the 
Arkansas  statute  permitted  the 
widow,  In  the  absence  of  an  admin- 
istration on  the  decedent's  estate,  to 
sue  as  the  sole  heir  in  such  cases. 
The  Texas  statute  provided  that  she 
should  sue  in  her  own  right  as  th'e 
immediate  beneficiary.  The  Arkan- 
sas statute  made  the  damages  dis- 
tributable as  personal  assets  of  the 
decedent's  estate,  while  in  Texas  the 
damages  were  required  to  be  divided 
between  the  widow  and  certain  other 
named  beneficiaries  In  such  propor- 
tion as  the  Jury  should  fix.  Plain- 
tiff In  this  case  dismissed  an  admin- 
istration on  her  husband's  estate  tak- 
en    out     In     Arkansas,     removed     to 


Texas,  and  instituted  this  action  un- 
der the  Texas  statute.  It  was  held 
that  the  suit  should  be  dismissed, 
and  the  similarity  between  the 
statutes  of  the  two  states  was  not 
sufficient.  St.  Louis,  etc.,  R.  Co.  v. 
McCormIck,  71  Tex.  660,  9  SW  540,  1 
LRA   804. 

[c]  Slaslinllazlty  In  mar*  detail  is 
Immaterial.  Armbruster  v.  Chicago, 
etc.,  R.  Co.,  168  Iowa  155,  147  NW 
337;  Wooden  v.  Western  New  York, 
etc.;  R.  Co.,  126  N.  Y.  10,  26  NE  1050, 
22  AmSR  803,  13  LRA  458;  Leonard 
v.  Columbia  Steam  Nav.  Co.,  84  N.  Y. 
48,   38  AmR  491. 

[d]  In  XalJia  an  Indictment  is  not 
barred  by  the  statute  which  requires 
actions  or  suits  by  individuals  for 
the  recovery  of  forfeitures  to  be 
commenced  within  one  year,  or  b/ 
that  other  statute  which  requires 
process  for  the  use  of  the  state  to  be 
commenced  within  two  years.  State 
V.   Bangor.    30   Me.    341. 

Allaglnir  and  proving  law  aee  infra 
{  139. 

8^     See  supra  i   48. 

36.  See  Conflict  of  Laws  f  12; 
Courts  (  75. 

36.  U.  S. — ^Lauria  v.  Du  Pont  de 
Nemours,  241  Fed.  687;  Strait  v.  Ya- 
zoo, etc.,  R.  Co.,  209  Fed.  157,  126  CCA 
105,  49  LRANS  1068-  Perkins  v.  Bos- 
ton, etc.,  R.  Co.,  90  Fed.  321;  Lyman 
V.  Boston,  etc.,  R.  Co..  70  Fed.  409; 
Marshall  v.  Wabash  R.  Co.,  46  Fed. 
269:  The  E.  B.  Ward,  Jr.,  16  Fed.  255, 
4  Woods  145  [rev  on  other  grounds  17 
Fed.  456]. 

Colo. — Denver,  etc.,  R.  Co.  v.  Fred- 
eric,  67  Colo.   90,   140   F   463. 

Conn. — CrlstlUy  v.  Warner,  87 
Conn.   461,  88  A  711.  51  LRANS  416. 

111. — Ralsor  v.  Chicago,  etc.,  R,  Co., 
215  111.  47,  74  NE  69,  106  AmSR  153.  2 
AnnCas  802;  Shedd  v.  Moran,  10  III. 
A.  618.' 

Iowa. — Armbruster  v.  Chicago,  etc, 
R.  Co.,  166  Iowa  155,  147  NW  387. 

Kan. — Matheaon  v.  Kansas  City, 
etc.,  R.  Co.,  61  Kan.  667,  60  P  747; 
Dale  V.  Atchison,  etc.,  R.  Co.,  67  Kan. 
-601,  47  P  521. 

Mass. — Walsh  v.  Boston,  etc.,  R. 
Co.,  201  Mass.  527,  88  NE  12;  Hlg- 
gins  V.  Central  New  England,  etc.,  R. 
Co.,  155  Mass.  176,  29  NE  534,  31 
AmSR  644;  Richardson  V.  New  York 
Cent.  R.  Co.,  98. Mass.  85. 

Mo. — Cary  v.  Schmeltz,  141  Mo. 
A.  570,  125  SW  532;  Marsh  v.  Kansas 
City  Southern  R.  Co.,  104  Mo.  A.  577, 
78   SVi^   284 

N.  H.— Hill  y.  Boston,  etc.,  R.  Co., 
77  N.  H.  151,  89  A  482,  AnnCasl914C 
714. 

N.  Y. — Loucks  v.  Standard  Oil  Co., 
224  N.  Y.  99,  120  NE  198  [rev  on  oth- 
er grounds  172  App.  Dlv.  227,  159 
NYB  282  (rev  92  Mlso.  475,  156  NYS 
7)];  Matter  of  Brennan,  160  App. 
Dlv;  401,  145  NYS  440;  Boyle  v. 
Southern  R.  Co.,  36  Misc.  289,  73  NYS 
465. 

Oh. — Van  Camp  v.  Aldrlch,  5  Oh. 
Dec.   (Reprint)    92,   2  AmLRec  464. 

R.  I. — O'Reilly  v.  New  York,  etc., 
R.  Co.,  16  R.  I.  388,  17  A  171,  906,  19 
A  244,'  5  LRA  364,  6   LRA  719. 

Tenn. — ^Whitlow  v.  Nashville,  etc., 
R.  Co.,  114  T«in.  844,  84  SW  618,  68 
LRA  503. 

Vt. — ^Adama  v.  FJtchburg  R.  Co., 
67  Vt.  76,   30  A  687,  48  AmSR  800. 

Va. — Nelson  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  971,  14  SB  838,  16  LRA 
588. 

[a]  niBSttatloil,— Rev.  St.  (1889) 
{  4425,  providing  for  the  recovery  of 
a  penalty  of  five  thousand  dollars 
where  the  death  of  a  person  Is 
caused   by   the   negligent,   unskillful 


or  criminal  wrongdoing  of  another, 
being  penal  in  its  nature,  is  confined 
in  its  operation  to  the  Jurisdiction  of 
that  state,  and  a  federal  court  sit- 
ting in  another  state  would  not  en- 
force it  Marshall  v.  Wabash  R.  Co., 
46  Fed.  269. 

37.  Malloy  v.  American  Hide.  etc. 
Co.,  148  Fed.  482;  Mexican  Nat.  R.  Co. 
V.  Slater,  116  Fed.  593,  63  CCA.  239 
[aff  194  U.  S.  120,  24  SCt  581,  48  L..  ed. 
900] ;  Boston,  etc.,  R.  Co.  v.  Hurd.  108 
Fed.  116,  47  CCA  615,  56  LRA.  193 
[certiorari  den  184  U.  S.  700,  22  SCt 
939,    46    L.    ed.    765];     Rochester    v. 

,Wells,  87  Kan.  164.  123  P  729.  40 
LRANS  1095;  Higglns  v.  Central  New 
England,  etc,  R.  (^.,  155  Mass.  176, 
29  NB  684,  31  AmSR  644.    , 

[a]  A.  Maaaaoknmtts  atatnte  was 
held  not  to  be  strictly  penal,  and 
therefore  the  action  was  allowed  to 
be  brought  on  it  In  the  federal  court 
of  another  state,  Boston,  etc.,  R.  Oi. 
V.  Hurd,  108  Fed.  116,  47  CCA  616, 
56  LRA  193  [certiorari  den  184  U.  & 
700,  22  SCt  939,  46  L.  ed.  765]. 

[b]  A  Masioaa  atatota  waa  said 
not  to  be  so  penal  in  character  as  to 
Justify  the  United  States  court  alt- 
ting  in  Texas  In  refusing  to  enforce 
it.  Mexican  Nat.  R.  Co.  v.  Slater,  115 
Fed.  593.  53  CCA  239  [afl  194  TT.  S. 
120,  24  SCt  681,  48  L.  ed.  9001. 

38.  See  Federal  Courts  [11  Cyc 
843];  Removal  of  Causes  [34  Cyc 
1211]. 

89.  (Chicago,  etc.,  R.  Cto.  v.  Wlilt- 
ton,  13  Wall.  (U.  S.)  270,  20  L.  ©d. 
671;  Banbo  v.  Union  Pac.  Coal  Co.,  ISO 
Fed.  62  [rev  on  other  grounds  140 
Fed.  713,  72  CCA  24];  Cincinnati,  etc, 
R.  Co.  v.  Thiebaud,  114  Fed.  918,  52 
CCA  .638;  Popp  v.  Cincinnati,  etc,  R. 
Co.,  96  Fed.  465;  Van  Doren  v.  Penn- 
sylvania R.  Co.,  93  Fed.  260,  35  CCA 
282;  Harper  v.  Norfolk,  etc,  R.  Co., 
36  Fed.  102.  See  Goff  v.  Norfolk,  etc. 
R.  Co.,  36  Fed.  299  (holding  that  the 
action  may  be  brought  in  a  federal 
court,  although  a  resident  of  another 
state  was  appointed  administrator  for 
the  express  purpose  of  obtainin^r 
Jurisdiction  in  the  federal  courts). 
See  also  Federal  Courts  [11  C^c  843]. 
But  see  Maysvllle  St.  R.,  etc.,  Co.  v. 
Marvin,  59  Fed.  91,  8  CCA  21  (holding 
that  a  foreign  administrator  cannot 
sue  in  the  federal  courts  when  the 
statute  gives  him  no  right  to  main- 
tain such  a  suit  In  the  state  courts). 

[a]  XacrardlasB  of  the  oitlsaaaUp 
of  tlia  partial,  a  federal  court  had 
Jurisdiction  Of  ah  action  against  re- 
ceivers of  its  own  appointment,  based 
upon  an  alleged  negligent  perform- 
ance of  the  duties  of  the  receivership. 
St.  Bernard  v.  Shane,  220  Fed.  852. 
135  COA  399. 

[b]  Slvaraa  dtUaoaUp. — Under  a 
statute  authorising  an  action  for 
death  by  wrjongful  act  to  be  brought 
by  the  administrator  for  the  benefit 
of  the  next  of  kin,  the  administrator 
Is  not  a  nominal  party  nierely,  but  is 
the  real  party,  and  has  control  of. 
and  Is  responsible  for,  the  conduct 
of  the  case,  and  consequently.  If  he  is 
a  foreign  administrator,  he  may 
bring  the  action  In  the  federal  court, 
although  the  beneficiaries  reside  In 
the  state  where  the  death  occurred. 
Cincinnati,  etc.,  R.  Co.  v.  Thiebaud. 
114  Fed.  918,  62  CCA  538;  Popp  v. 
Cincinnati,  etc,  R.  Co.,  96  Fed.  4(5: 
Harper  v.  Norfolk,  etc,  R.  Co.,  8( 
Fed.  102. 

40.  St.  Louis,  etc,  R.  Co.  ▼.  CMn- 
ley,  187  Fed.  949,  110  CCA  97.  See 
Removal  of  Causes  [34  Cyc  1211]. 

41.  Chicago,  etc.,  R.  Cto.  v.  Whit- 
ton,  13  Wall.  (U.  S.)  270,  20  L.  ed. 
571;   Malloy   v.   American   Hide,   etc, 
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as  to  a  federal  court  sittii^  in  another  state,*^  unless, 
at  least,  as  it  has  been  held  in  some  cases,  the  stat- 
ute of  the  state  in  which  the  cause  of  action  arose 
is  in  substance  inconsistent  with  the  statutes  or 
public  policy  of  the  'state  in  which  the  right  of 
action  is  sought  to  be  enforced;^'  but  mere  dissim- 
ilarities between,  or  restrictive  provisions  in,  the 
statutes  will  not  affect  the  jurisdiction  of  the  federal 
court.** 

Under  the  Federal  Employers'  Liability  Act  the 
action  may  be  brought  either  in  a  federal  court** 

Co.,  148  Fed.  482;  Harper  v.  Norfolk, 
etc..  R.  Co..  36  Fed.  102;  Holmes  v. 
Oregon,  etc.,  R.  Co.,  5  Fed.  75,  6  Sawy. 
262. 

[a]  Bui*  applied. — (1)  In  an  ac- 
tion to  recover  for  a  wrongful  death, 
brought  under  the  Wisconsin  stat- 
ute. It  appeared  that  the  statute  au- 
thorized the  representative  of  the  de- 
ceased to  maintain  such  an  action 
and  to  recover  damages  not  exceed- 
ing Ave  thousand  dollars,  "provided, 
that  such  action  shall  be  brought  for 
a  death  caused  In  this  State,  and  in 
some  court  established  by  the  consti- 
tution and  laws  of  the  same."  It  was 
beld  that,  notwithstanding  the  limi- 
tation expressed  in  the  statute,  the 
action  might  be  maintained  in  the 
federal  court  sitting  in  Wisconsin. 
Field,  J.,  said:  "In  all  cases  where 
a  general  right  is  thus  conferred,  it 
can  be  enforced  in  any  Federal  court 
within  the  State  having  jurisdiction 
of  the  parties.  It  cannot  be  with- 
drawn from  the  cognizance  of  such 
Federal  court  by  any  provision  of 
State  legislation  that  It  shall  only 
be  enforced  in  a  State  court."  Chi- 
cago, etc.,  R.  Co.  V.  Whltton,'  IS  Wall. 
(U.  S.)  270.  286,  20  L.  ed.  E71.  (2)  An 
action  accruing  under  Va.  Code  (1873) 
c  145,  conferring  a  right  of  action  on 
the  administrator  for  the  homicide 
of  his  Intestate,  for  the  benefit  of  the 
widow  and  children  of  the  intestate, 
if  any,  otherwise  for  the  benefit  of 
the  estate,  may  be  brought  In  a  fed- 
eral court,  although  the  intestate 
was  a  citizen  of  the  same  state  as 
defendant,  and  his  wife  and  children 
still  reside  there.  Harper  v.  Nor- 
folk,   etc..    R.    Co.,    36    Fed.    102. 

49.  Stewart  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  S.  445,  18  SCt  105,  42  L. 
ed.  537;  Northern  Pao.  R.  Co.  v.  Bab- 
cock,  154  U.  S.  190,  14  SCt  978.  38  L. 
ed.  958;  Huntington  v.  AttrlU,  146 
v.  S.  657,  13  SCt  224,  36  L.  ed.  1123; 
Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  S. 
S93.  12  SCt  90S,  86  L.  ed.  829;  Den- 
nick  V.  New  Jersey  R.  Co.,  103  U,  S. 
11,  18,  26  L.  ed.  439;  Lauria  v.  Du 
Font  de  Nemours,  241  Fed.  687;  Mis- 
souri Pac.  R.  Co.  V.  Larussl,  161  Fed. 
66,  88  CCA  230;  Leman  v.  Baltimore, 
etc.,  R.  Co.,  128  Fed.  191;  Internation- 
al Nav.  Co.  v.  LIndstrom,  123  Fed. 
476,  60  CCA  649  [certiorari  den  193 
U.  S.  669.  24  SCt  852,  48  L.  ed.  840]; 
Cincinnati,  etc.,  R.  Co.  v.  Thiebaud, 
114  Fed.  918,  52  CCA  538;  Stern  v.  La 
Compagnie  Generale  Transatlantlque, 
110  Fed.  996;  Burrell  v.  Fleming,  109 
Fed.  489.  47  CCA  598;  Adams  v. 
Northern  Pac.  R.  Co.,  95  Fed.  938 
Caff  116  Fed.  324.  54  CCA  196  (rev 
on  other  grounds  192  U.  S.  440,  24  SCt 
408,  48  L,.  ed.  513)];  Law  v.  Alabama 
Western  R.  Co..  91  Fed.  817;  and  fed- 
eral cases  cited  passim  SB  108-111; 
and  generally  Federal  Courts  CH  Cyc 
843]. 

"It  Is  enough  that  the  act  com- 
plained of  here  was  wrongful  by 
both  the  law  of  Texas  and  the  law  of 
Mexico,  and  In  such  a  case  the  action 
lies  In  Texas,  except  where  the  cause 
of  action  is  not  transitory,  but  is 
purely  local  such  as  trespass  to 
land."  Dla.  op.  Slater  v.  Mexican 
Nat.  R.  Co.,  194  U.  S.  120,  134,  24  SCt 
681.  48  L.  ed.  900. 

43.  Slater  v.  Mexican  Nat.  R.  Co., 
194  U.  S.  120,  24  SCt  581,  48  L.  ed. 
900  raff  116  Fed.  693,  63  CCA  2391; 
Texas,  etc..  R.  Co.  v.  Cox,  145  TJ.  S. 
&»3,  12  SCt  905,  36  L.  ed.  829;  St.  Ber- 


or  in  a  state  court  of  competent  jurisdiction,**  but 
not  in  a  state  court  that  -has  not  such  competent 
jurisdiction.*'  When  brought  in  a  state  court  the 
action  cannot  be  removed  to  the  federal  court.*" 

[i  113]  4.  Death  Occoninff  on  Hifh  Seas.  Al- 
though, assigning  as  the  reason  that  a  statute  has 
no  extraterritorial  operation,**  it  Has  been  held  that 
injuries  causing  death  on  the  high  seas  are  not  within 
the  death  statutes,""  it  is  now  well  settled  that  an 
action  will  lie,  under  a  statute  of  a  state  or  country, 
for  a  death  caused  by  negligence  on  board  a  vessel 


nard  v.  Shane,  220  Fed.  852,  135  CCA 
399;  Gallagher  v.  Florida  Bast  Coast 
R.   Co.,   196   Fed.   1000,    1001. 

"It  is,  of  course,  well  settled  that 
the  federal  courts  consider  the  pol- 
icy of  the  state  in  which  they  are 
situated  in  order  to  determine  the 
enforceability  of  the  statute  of-  an- 
other state."  Gallagher  v.  Florida 
East  Coast  R.  Co.,  supra. 

"The  right  to  enforce  an  action, 
then,  in  a  federal  court  in  one  state 
in  a  cause  of  action  arising  under 
the  laws  of  another  state,  depends 
entirely  upon  the  statutes  and  the 
policy  of  such  other  state."  St.  Ber- 
nard v.  Shane,  201  Fed.  453,  458,  457 
[rev  on  other  grounds  220  Fed.  852, 
135  CCA  399]  (where  it  is  also  said: 
"The  federal  courts  in  one  state  will 
enforce  a  cause  of  action  for  wrong- 
ful death  arising  under  the  statutes 
of  another  state,  only  when  it  is  not 
prohibited  by  tbe  statutes  or  the  pub- 
lic policy  of  the  state  where  the  ac- 
tion Is  brought,  and  where  the  pro- 
cedure In  such  state  is  adequate  to 
the  enforcements  of  such  rights 
therein"). 

Panal  statute  not  aaforoMdite  «at- 
■ia*  state  see  supra  %  111. 

44,  Dennick  v.  New  Jersey  Cent. 
R.  Co.,  103  V.  S.  11,  26  L.  ed.  439; 
Chicago,  etc.,  R.  Co.  v.  Whltton,  13 
Wall.  (U.  S.)  270,  20  L.  ed.  671;  St. 
Bernard  v.  Shane,  220  Fed.  862,  135 
CCA   399. 

[a]  xaason  for,  and  appllcatloaa 
of,  ml*. — (1)  An  action  for  death  un- 
der the  death  statute  of  Illinois 
(Jones  &  A.  St.  Annot.  par  6184)  was 
maintainable  in  a  federal  court  for 
Ohio,  although  the  Illinois  statutes 
do  not  permit  actions  in  that  state 
for  a  death  occurring  outside  the 
state,  and  although  Ohio  Gen.  Code 
S  10770,  as  amended  by  the  act  of 
April  30,  1910  (101  Oh.  L.  p  198), 
provides  that  a  right  of  action  for 
death  in  another  state  may  be  en- 
forced in  Ohio  in  all  cases  where  such 
other  state  allows  the  enforcement 
in  its  courts  of  the  Ohio  statute,  as 
the  right  of  action  under  the  Illinois 
statute  is  unaffected  by  the  laws  of 
Ohio,  and  the  Ohio  statute,  if  in- 
tended to  apply  to  actions  in  the 
federal  courts.  Is  beyond  the  power 
of  the  legislature,  and  the  enforce- 
ment of  the  Illinois  statute  Is  not 
contrary  to  good  morals  or  natural 
Justice,  nor  prejudicial  to  the  proper 
Interests  of  the  citizens  of  Ohio.  St. 
Bernard  v.  Shane,  220  Fed.  852,  135 
CCA  399.  (2)  Where  the  citizenship 
of  the  parties  Is  such  as  to  allow 
them  to  bring  suits  In  the  federal 
courts,  an  action  for  death  by  wrong- 
ful act  may  be  brought  In  a  federal 
court  notwithstanding  the  statute  of 
the  state  under  which  the  action  is 
had  provides  that  such  an  action  can 
i>e  maintained  only  in  some  court 
established  by  the  constitution  and 
laws  of  the  state.  Chicago,'  etc.,  R. 
Co.  v.  Whltton,  13  Wall.  (U.  S.)  270, 
20  L.  ed.  571. 

45.  36  U.  S.  St.  at  L.  p  291  c  143 
}  6;  St.  Louis,  etc..  R.  Co.  V.  Conley, 
187   Fed.   949,  110  CCA  97. 

4«.  U.  S. — Mondou  v.  New  York, 
etc..  R.  Co.,  223  U.  S.  1,  32  SCt  169, 
66  L.  ed.  327,  38  LRANS  44. 

Ark.— Midland  Valley  R.  Co.  v.  Le- 
moyne,  104  Ark.  327,  148  SW  664; 
St.  Louis,  etc.,  R.  (3o.  v.  Hesterly.  98 
Ark.  240.  135  SW  874  [rev  on  other 
grounds  228  U.  S.   702,  33  SCt  70,  67 


Ij.  ed.  1031]. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Whitney,  62  Fla.  124,  56  S  937. 

Iowa. — McCoullough  v.  Chicago, 
etc.,  R.  Co.,  160  l9wa  624,  142  NW  67, 
47  LRANS  23. 

Ky. — Louisville,  etc,  R.  Co.  v.-flol- 
loway,  168  Ky.  262, 181  SW  1126;  Illi- 
nois Cent.  R.  Co.  v.  Doherty,  153  K*. 
363.  156  SW  1119,  47  LRANS  31: 
Lemon  v.  Louisville,  etc.,  R.  Co.,  187 
Ky.  276,  125  SW  701. 

Oh. — ^waring  v.  Baltimore,  etc,  R. 
Co.,  16  Oh.  Cir.  Ct.  N.  S.  S3,  33 
Oh.  Cir.  Ct.  194  [diet  Chambers  v. 
Baltimore,  etc.,  R.  Co.,  207  U.  S.  142, 
28  SCt  34,  62  L.  ed.  143  <aff  73  Oh. 
St.  16,  76  NE  91,  11  LRANS 
1012)]. 

Tenn. — ^Howard  v.  Nashville,  etc., 
R.  Co.,  133  Tenn.  19,  179  SW  380,  LRA 
1916B    794.    AnnCasl917A   844. 

Tex. — Gutierrez  v.  El  Paso,  etc,  R. 
Co.,  102  Tex.  378,  117  SW  426;  St. 
Louis,  etc.,  R.  Co.  v.  Geer,  (Civ.  A.) 
149  SW  1178;  Gulf.  etc.  R.  Co.  v. 
Lester.  (Civ.  A.)  149  SW  841;  Rivera. 
V.  Atchison,  etc.,  R.  Co.,  (Civ.  A.)  149 
SW  223;  Missouri,  etc.,  R.  Co.  v.  Bla- 
lack,    (Civ.  A.)   128  SW  706. 

[a]  Oonrt  of  oompetaat  Jwladlo- 
tioa. — The  right  of  action  may  be  en- 
forced, as  of  right,  in  the  courts  of 
the  states,  when  their  Jurisdiction, 
as  fixed  by  local  laws,  is  adequatp  to 
the  occasion.  Mondou  v.  New  York,' 
etc.,  R.  Co.,  223  U.  S.  1.  32  SCt  169, 
66  L.  ed.   327,  38   LRANS  44. 

OoatroUlag  •ITeot  of  aot  see  supra 
{  40. 

4)7.  Walton  v.  Pryor,  276  111.  663, 
115  NE  2  [eppr  Chambers. v.  Balti- 
more, etc.,  R.  Co.,  207  U.  S.  142,  28 
SCt  34,  52  L.  ed.  143  (aff  73  Oh.  St. 
16,  76  NE  91,  11  LRANS  1012),  and 
dist  Mondo%  v.  New  York,  etc.,  R. 
Co.,  223  U.  S.  1,  32  SCt  169,  56  L.  ed. 
327,  38  LRANS  44]  (holding  that,  un- 
der the  statute  of  that  state  which 
forbids  the  bringing  of  an  action  in 
the  state  to  recover  damages  for 
death  occurring  outside  of  the  state, 
a  state  court  has  no  jurisdiction  of 
an  action  for  wrongful  death  occur- 
ring in  another  state  brought  under 
the  Federal  Employers'  Liability 
Act). 

[a]  Buwos  for  ml*. — "There  \if 
no  restriction  of  the  Federal  Consti- 
tution upon  the  power  of  a  State  -to 
determine  the  limits  of  the  Jurisdic- 
tion of  its  courts,  except  that  the 
State  must  give  to  the  citizens  of 
other  States  the  same  rights  that  It 
accords  to  its  own  citizens.  .  .  .  Sub- 
ject to  the  restrictions  of  the  Fed- 
eral constitution,  a  State  may  de- 
termine the  limit  of  the  jurisdiction 
of  its  courts  and  the,  character  of 
the  controversies  which  shall  be 
heard  in  them,  and  that  the  policy  of 
the  State  determines  whether,  and  to 
what  extent,  it  will  entertain  In  Its 
courts  transitory  actions  where  the 
causes  of  action  have  arisen  in  other 
Jurisdictions.  .  .  .  The  Supreme  Court 
of  the  United  States  has  said  that 
there  has  been  no  attempt  of  Con- 
gress to  enlarge  the  Jurisdiction  of 
the  State  courts  but  only  to  require 
Its  exercise  consistently  with' local 
laws."  Walton  v.  Pryor,  276  111.  563, 
567.  570,  115  NE  2. 

48.  36  U.  S.  St.  at  L.  p  291  C  143  t 
6;  Judicial  Code  J  28.  -, 

48.     See  supra  |  108.  ..r->^r^\r^ 

SO.  Armstrong  v.  Beadle,  1  P.  <3as. 
Mo.  541,  S  Sawy.  484;  Mahler  v.  Nor- 
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whose  home  port  is  in  thirt  state  or  country,  even 
though  upon  the  high  seas  without  the  jurisdiction 
of  any  other  sovereignty."^ 

[5  114]  L.  Venae.  In  general  the  action  may 
be  brought  in  any  county  in  which  decedent  might 
have  sued  had  he  lived."'  In  the  absence  of  local 
statutory  restrictions,"*  the  action  being  transitory,'* 
it  may  be  brought  in  any  county  where  defendant 
can  be  found  and  served  with  process." 

An  action  against  an  insane  defendant  may  be 
brought  in  the  county  where  he  has  bis  legal  resi- 
dence." 


An  ncUon  nnder  the  Federal  Employen'  UaUlity 

Act  may  be  brought  in  the  federal  district  court  in 
the  district  of  the  residence  of  defendant,*^  or  in 
which  the  cause  of  action  arose,'*  or  in  which  de- 
fendant is  doing  business  at  the  time  of  the  com- 
mencement of  the  action.'* 

[$  115]  M.  Parties— 1.  PlaintiffB— a.  In  Gen- 
eral. As  the  right  of  action  for  injuries  resulting  in 
death  is  entirely  statutory,  such  action  must  be 
brought  in  the  name  of  the  person  or  persons  to 
whom  the  right  of  action  is  given  by  the  statute 
under  which  the  action  is  brought.*     Where  there 


wlch,  etc,  Transp.  Co.,  35  N.  T.  $52 
(dictum). 

61.  La  Bourgoyne,  210  U.  S.  95,  28 
set  664,  52  L.  ed.  973  [afT  144  Fed. 
781,  75  CCA  647];  Old  Dominion  SS. 
Co.  v.  Gllmore,  207  U.  a  398,  28  SCt 
133,  52  L.  ed.  264  [aff  146  Fed.  724, 
77  CCA  150];  American  Steamboat 
Co.  V.  Chace.  16  Wall.  (U.  S.)  522,  21 
L.  ed.  869;  The  Starr,  209  Fed.  882, 
88J  [quot  Cycl;  Southern  Pac.  Co.  v. 
De  Valle  da  Costa,  190  Fed.  689,  111 
CCA  417;  Fisher  v.  Boutelle  Trahsp., 
etc.,  Co.,  162  Fed.  994;  Alaska  Com- 
mercial Co.  v.  Willlama,  128  Fed.  S62, 
63  CCA  92;  International  Nav.  Co.  v. 
Llndstrom.  123  Fed.  475,  60  CCA 
649  [rev  117  Fed.  170,  and  certiorari 
den  193  U.  S.  669,  24  BCt  852,  48  L. 
ed.  840];  The  E.  B.  Ward.  Jr.,  17  Fed. 
456  Crev  16  Fed.  255,  4  Woods  145]; 
Souden  v.  Fore  River  Ship  Bldg.  Co., 
223  Mass.  509,  112  NS  82;  McDonald 
V.  Mallory,  77  N.  T.  646,  33  AmR  664 
trev  44  N.  T.  Super.  80];  Cavanagh 
V.  Ocean  Steam  Nav.  Co.,  13  NTS  540, 
19  NYClvProc  391.  See  also  The  Sag- 
inaw, 139  Fed.  906;  Southern  Pac.  Co. 
V.  De  Valle  da  Costa,  176  Fed.  843, 
100  CCA  313  (where  verdicts  obtained 
In  actions  brought  under  state  stat- 
utes, awarding  damages  for  death  oc- 
curring on  the  high  seas,  were  al- 
lowed  to   stand). 

[a]  Beaeoa  for  nile<'^"The  terri- 
torial sovereignty  of  a  state  extends 
to  a  vessel  of  the  state  when  It  Is 
upon  the  high  seas,  the  vessel  being 
deemed  a  part  of  the  territory  of  the 
state  to  which  it  belongs;  and  It  fol- 
lows that  a  state  statute  which  cre- 
ates a  liability  or  authorizes  a  recov- 
ery for  the  consequences  of  a  tor- 
tious act  operates  as  efficiently  upon 
a  vessel  of  the  state  when  the  vessel 
Is  beyond  Its  l^oundarles  as  It  does 
when    U    Is    physically    within    the 

wstate,"  International  Nav.  Co.  v.  Llnd- 
strom, 128  Fed.  475,  476,  60  CCA  649 
(rev  117  Fed.  170,  and  certiorari  den 
193  U.  8.  669,  24  SCt  852,  48  L.  ed. 
840]. 

[b]  Bnl*  •VpU'A'— An  action  was 
brought  under  the  Alaska  statute  to 
recover  for  a  death  occurring  at  sea. 
The  finding  of  the  Jury  was  that  the 
death  occurred  while  the  ship  was 
within  the  three-mile  limit,  but  It 
was  held  that  the  duty  of  the  ship  to 
protect  the  lives  of  those  on  It  was  a 
continuing  duty,  and  (hat  a  charge 
authorizing  a  recovery  even  If  the 
ship  was  outside  the  three-mile  limit 
was  correct.  Alaska  Commercial  Co. 
V.  Williams,  128  Fed.  862,  63  CCA 
92. 

▲dmiralty  Jnrladlotioa  see  Admir- 
alty  :{    126,    127. 

UinxT  oa  otlier  waters  see  supra  t 
107. 

53.  Chesapeake,  etc.,  R.  Co.  v. 
Heath,  87  Ky.  651.  9  SW  832,  10 
KyL  646;  and  cases  Infra  this  section. 

63.  See  in'fra  this  section;  and 
generally  Venue   [40  Cyc  39  et  seq]. 

[a  I  In  Alabama. — In  the  county 
where  the  injury  occurred  or  in  the 
county  where  plaintiff  resides.  Ala- 
bama Great  Southern  R.  Co.  v.  Am- 
brose. 163  Ala.  220,  50  S  1030. 

[b]  In  Arkansas. — In  the  county 
in  which  defendant  corporation  is 
domiciled  or  In  any  county  where 
service   can   be   had   against   defend- 


ant. Midland  Valley  R.  Co.  v.  Lie- 
moyne,   104   Ark.   327,   148   SW  664. 

[c]  Xu  Oaorgia. — (1)  In  the  coun- 
ty where  the  fatal  injury  was  in- 
flicted. Atkinson  v.  Hardaway,  10 
Qa.  A.  389,  73  SE  556.  (2)  In  any 
county  in  which  the  cause  of  action 
originated.  Georgia  R^  etc.,  Co.  v. 
Oaks,  52  Ga.  410.  (3)  In  the  county 
where  the  principal  office  of  the  cor' 
poratlon  Is  kept.  Southwestern  R. 
Co.  V.  Paulk,  24  Ga.  356.  (4)  The 
proper  court  of  the  county  in  which 
the  Injury  occurred  has  Jurisdiction 
of  the  action  without  regard  to  where 
the  contract  of  employment  of  the 
deceased  with  defendant  company 
was  made.  It  appearing  that  the  in- 
jury occurred  at  the  place  where 
he  was  assigned  to  duty  by  defend- 
ant, his  employer,  and  where  he 
was  serving  defendant  when  injured. 
Christian  v.  Columbus,  etc.,  R.  Co.,  79 
Ga.    460,   7   SE   216. 

id]  In  XsntnckT^(l)  Jn  the 
county  In  which  defendant  or  one  of 
several  defendants  resides,  in  which 
the  injury  occurred,  or  In  which 
plaintiff  resides,  if  in  a  county  into 
which  the  carrier  defendant  passes. 
Louisville,  etc.,  R.  Co.  v.  Hosklns,  108 
SW  305,  32  KyL.  1263:  Illinois,  etc., 
R.  Co.  V.  Stith,  120  Ky.  237,  85  SW 
1173,  27  KyL  696,  1  LRANS  1014; 
Louisville,  etc.,  R.  Co.  v.  Cooley,  49 
SW  339,  20  I^L  1372;  Chesapeake, 
etc.,  R.  Co.  V.  Heath,  87  Ky.  851,  9 
SW  832,  10  KyL  646.  (2)  In  any 
county  where  defendant  corporation 
has  an  existence.  Louisville,  etc.,  R. 
Co.  V.  Shlvell,  18  SW  944,  13  KyL 
902.  (3)  In  the  county  In  which  de- 
fendant corporation  had  its  place  of 
business,  or  in  the  county  where  the 
tort  was  committed.  Peaslee-Gaul- 
dert  Co.  v.  McMath,  148  Ky.  265,  146 
SW  770,  39  LRANS  465,  AnnCasl913B 
392  (holding  that  a  domestic  corpo- 
ration might  be  sued  in  a  county  oth- 
er than  the  county  of  Its  place  of 
business  for  the  killing  of  a  person 
by  an  explosion  of  dangerous  articles 
sold  without  attaching  or  affixing  the 
required  cautionary  label).  (4)  If, 
at  the  commencement  of  the  action, 
plalntm  administrator  lives  in  a 
county  through  which  defendant's 
road  passes,  he  may  sue  as  a  re.sident 
of  that  county  (Illinois,  etc.,  R.  Co. 
V.  Stith,  120  Ky.  237.  85  SW  1173, 
27  KyL  596.  1  LRANS  1014;  Louis- 
ville, etc.,  R.  Co.  v.  Cooleys,  49  SW 
339,  20  KyL  1372),  (5)  notwithstand- 
ing he  may  have  quallfled  as  adminis- 
trator in  another  county  (Louisville, 
etc.,  R.  Co.  v.  Hosklns,  108  SW  305, 
32  KyL  1263). 

[e]  In  ^onislaiuu— (1)  In  the  par- 
ish where  the  injury  was  inflicted. 
Castille  v.  Caffcry  Cent.  Refinery,  etc., 
Co.,  48  La.  Ann.  322,  19  S  332;  Hous- 
ton V.  Vlcksburg,  etc..  R.  Co.,  39  La. 
Ann.  796,  2  S  562.  (2)  Under  Code 
Pract.  art  165  par  9,  an  action  for  the 
wrongful  killing  of  a  person  by  a 
railroad  company  may  be  brought  in 
the  parish  where  the  injury  occurred. 
This  statute  is  not  affected  by  the 
provisions  of  defendant  company's 
charter  subsequently  granted.  Hous- 
ton v.  Vlcksburg,  etc.,  R.  Co.,  39  La. 
Ann.  796,  2  S  562;  Montgomery  v. 
Louisiana  Levee  Co.,  30  La.  Ann.  607. 

[f]  In  Sorth  Carolina, — In  a  coun- 


ty in'  which  plaintiffs  or  defendants, 
or  any  of  them,  reside  at  the  com- 
mencement of  the  action.  Smith  v. 
Patterson,  159  N.  C.  138,  74  SE  92J. 
See  also  Roberson  v.  Greenleaf  John- 
son Lumber  Co.,  153  N.  C.  120,  68 
SE  1064  (construing  Revisal  [1905] 
IS  422,  424,  in  relation  to  a  domestic 
corporation  operating  a  private  steam 
railroad). 

[g]  In  Tncas. — (1)  In  the  county 
where  defendant  resides.  Austin  v. 
Cameron,  S3  Tex.  351,  18  SW  437  [foil 
Rlcker  v.  Shoemaker,  81  Tex.  22.  16 
SW  645J.  (2)  In  any  county  where 
defendant  corporation  operates  Us 
trains.  St.  Louis,  etc.,  R.  Co.  v.  Slxe- 
more,  53  Tex.  Civ.  A.  491,  116  SW 
403.  (3)  An  action  for  a  wrongful 
death  under  the  Texas  statute  Is  nol 
an  action  for  a  "trespass"  within  tbe 
meaning  of  art  1198  subd  8,  providing 
that  actions  for  trespass  may  be 
brought  in  the  county  where  the  of- 
fense was  committed.  Austin  v.  Cam- 
eron,  83  Tex.  361,  18  SW  4S7  [foil 
Rlcker  v.  Shoemaker  81  Tex.  22,  1< 
SW  646J. 

[h]  u  Vtalu — In  the  county  In 
which  the  Injury  was  inflicted,  or  in 
the  county  where  the  death  occurred. 
White  v.  Rio  Grande  Western  R.  Co., 
26  Utah  846,  71  P  593. 

54.  See  cases  infra  note  65.  See 
also  supra  9  108. 

66.  U.  8. — Tetl  v.  Maryland  Cons. 
Coal  Co.,  217  Fed.  443. 

Ark. — Midland  Valley  R.  Co.  v.  Le- 
moyne,'  104  Ark.   327.   148  SW  654. 

Mo. — ^Williams  v.  Chicago,  etc,  K. 
Co.,  169  Mo.  A.  468,  165  SW  64. 

N.  J. — ^Ackerson  v.  Erie,  etc,  R.  Co» 
SI  N.  J.  L.   309.      . 

Oh.— rDrea  v.  Carrihgton,  32  Oh.  SL 
695. 

See  also  supra  i  108;  and  generally 
Venue   [40  Cyc  107]. 

[a]  >— Idence  of  on*  of  wmtA 
defendants'— Louisville,  etc.,  R.  Co. 
V.  Hosklns.  108  SW  305.  32  KyL  1263; 
Smith  V.  Patterson,  159  N.  C.  138,  71 
SE  923;  Drea  v.  C^rrington.  32  Oh.  St. 
595. 

[b]  Vlaoe  «f  Oaath  inunatsrlal,— 
Atkinson  v.  Hardaway,  10  Qa.  A.  389. 
73  SE  556;  Louisville,  etc..  R.  Co.  v. 
Hosklns,  108  SW  305,  32  KyL  1263: 
Williams  V.  Chicago,  etc.,  R.  Co.,  169 
Mo.  A.  468,  155  SW  64;  White  v.  Rio 
Grande  Western  R.  Co.,  25  Utah  J46. 
71    P   593.      See  also   supra   {    107. 

66.  Stuard  v.  Porter,  79  Oh.  St.  1. 
85   NE  1062. 

67.  36  U.  S.  St.  at  L.  p  291  c  143  ( 
1;  Anderson  v.  Louisville,  etc.,  R.  Ca„ 
210  Fed.  689,  127  CCA  277. 

68.  36  U.  S.  St.  at  L.  p  291  c  143 
I  6;  Anderson  v.  Louisville,  etc  R- 
Co.,  210  Fed.  689.  127  CCA  277. 

6».  36  U.  S.  St.  at  L.  p  291  c  141 
i  6;  Anderson  v.  Louisville,  etc,  R. 
Co.,  210  Fed.  689.  147  CCA  277. 

1.  U.  S. — Wtnfrfee  v.  Northern 
Pac  R.  Co..  227  U.  8.  296,  33  SCt 
273.  57  L.  ed.  518;.  American  R.  Co.  v. 
Birch,  224  U.  S.  566,  82  SCt  603, 
56  L.  ed.  879;  Mobile  L.  Ins.  Co.  v. 
Brame,  96  U.  8.  764.  24  L.  ed.  680; 
St.  Bernard  v.  Shane,  201  Fed.  45J 
[rev  on  other  grounds  220  Fed.  85:, 
135  CCA  399];  Flthlan  v.  St.  Louis, 
etc.,  R.  Co.,  188  Fed.  842;  Choctaw, 
etc.,  R.  Co.  V.  Jackson,  182  Fed. 
842  [aff  192  Fed.  792, 114  CCK  12]:  Dl 
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is  both  a  general  death  statute  and  a  statute  giving 
a  remedy  for  wrongful  death  limited  to  particular 
classes  oLcases,^  the  latter  governs  in  respect  to  the 
proper  party  plaintiff  in  cases  where  it  controls 
the  right  of  recovery.*  Where  a  preference  is  given 
to  certain  persons  by  the  statute,  the  action  must 
be  brought  by  the  persons  entitled  in  the  order  of 
preference.*  _ 


[%  116]  b.  PetBonal  BepresentatiTe — (1)  In 
CtoiieniL  A  majority  of  the  statutes  requirie  the 
action  to  be  brought  by  the  personal  representative 
of  the  person  whose  death  is  the'  subject  of  the 
action."  Under  such  a  statute  the  action  may  and 
must  be  brought  in  the  name  of  the  personal  repre- 
sentative; no  one  else  can  maintain  it.'  Such  per- 
sonal representative  sues  as  a  statutory  trustee  for 


Paolo  V.  Laquln  Lumber  Co.,  178  Fed. 
877;  Mlasourt,  etc.,  R.  Co.  v.  Fore- 
man, 174  Fed.  377.  98  CCA  281  (un- 
der Arkansas  statute):  Brown  T. 
Sunday  Creek  Co.,  165  Fed.  504;  Cole 
V.  Mayne,  122  Fed.  836;  Boston,  etc., 
R.  Co.  V.  McDuffey,  79  Fed.  934,  25 
CCA  247;  St.  LdTiis,  etc.,  B.  Co.  ▼. 
Needbam,  52  Fed.  371,  3  CCA  129 
(under  Arkansas  statute);  Drew  v. 
Milwaukee,  etc.,  R.  Co.,  7  F.  C^s.  No. 
4.079. 

CTal. — Lapldue  v.  AKPure,  170  Cal. 
79,  148  P  817;  Prltchard  v.  Est.  Co., 
1C4  Cal.  564,  129  P  989:  Bond  v. 
United  R.  Co.,  169  Cal.  270,  113  P 
366,  AnnCasl912C  50.  48  LRANS 
687;  Salmon  v.  Rathjens,  152  Cal. 
290.   92  P  738. 

Colo. — Qrogan  v.  Denver,  etc.,  R. 
Co..   56    Colo.    460,    138    P   764. 

D.  C. — Fleming  v.  C^apital  Tract 
Co..  40  App.  4S9. 

Fla. — Flandevs  v.  Georgia  South- 
ern, etc.,  R.  Co.,  68  Fla.  479,  67 
S  68;.  Florida  East  Coast  R.  Co.  v. 
Jackson,  65  Fla.  393,  62  S  210;  Sea- 
board Air  Line  R.  Co.  v.  Moseley,  60 
Fla.  186.  53  3  718;  Louisville,  etc., 
R.    Co.    V.    Jones,    45    Fla.    407,    34 

5  246. 

Ga. — Williams  v.  Western,  etc.,-  R. 
Co.,  142  Ga.  696,  83  SE  525;  Harper 
V.  Louisville,  etc.,  R.  Co..  141  Ga. 
5S8,  81  SB  867;  Western,  etc..  R.  Co. 
V.  Harris.  128  Gaf  394,  57  SF  722: 
Frazler  v.,  Georgia,  etc.,  R.  Co.,  101 
Ga.  77,  28  SE  662;  Denham  v.  Texas 
Co.,  19  Ga.  A.  {62,  91  SE  1070; 
ThomasviUe  v.  Jones,  17  Ga.  A.  626, 
87  SE  923. 

111. — McFadden  v.  St.  Paul  Coal  Co., 
263  111.  441,  lOS  NE  314;  McCray  v. 
Aloweaqua  Coal  Min.,  etc.,  Co.,  149 
111.    A.    565. 

Ind. — Collins  Coal  Co.  v.  Hadley,  38 
Ind.  A.  637,  76  NB  832,  78  NE  353;  Bal- 
timore, etc.,  R.  Co.  V.  Glllard,  34  Ind. 
A.  339,  71  NB  58;  Fabel  v.  <5Ieveland, 
etc.,  R.  Co.,  30  Ind.  A.  268,  65  NE 
929:  Boyd  v.  Brazil  Block  Coal  Co.. 
25  Ind.  A.  157.  67  NE  732,  (A.)  50  NE 
368;  Citizens'  St.  R.  Co.  v.  Cooper,  22 
Ind.  A.  459,  53  NE  1092,  72  AmSR  319. 

Iowa. — Lane  v.  Steiniger,  174  Iowa 
317,  166  NW  375;  Major  v.  Burling- 
ton, etc.,  R.  Co.,  116  Iowa  309,  88 
NW  815. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Townsend,    71    Kan.    524,    81    P    205, 

6  AnnCas  191:  Eureka  v.  Merrlfleld, 
63    Kan.   794,   37   P  113. 

Ky. — Illinois  Cent.  R.  Co.  v.  Dober- 
ty,  153  Ky.  363,  155  SW  1119,  47 
LRANS  31;  Hackett  v.  Louisville, 
etc.,  R.  Co.,  95  Ky.  236,  24  SW  871, 
15  KyL  612;  Cincinnati,  etc.,  R.  Co. 
V.  Adams.  13  SW  428,  11  KyL  833. 

La. — Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  136  La.  962,  66  S 
313;  Walker  v.  Vicksburg,  etc,  R. 
Co..   110  La.   718,   34   S   749. 

Ulss. — Mobile,  etc.,  R.  Co.  v.  Hicks, 
91  Miss.  $73,  46  S  360,  124  AmSR 
679. 

Mo. — Schueren  v.  St.  Louis,  etc, 
R.  C!o.,  192  SW  985  (under  Illinois 
statute);  Chandler  v.  Chicago,  etc., 
R.  Co.,  251  Mo.  592,  158  SW  35; 
Oilkeson  v.  Missouri  Fac.  R.  Co., 
222  Mo.  178.  121  SW  138,  24  LRANS 
844,  17  AnnCas  763  (holding  that  per- 
sonal representative  of  deceased  ben- 
eficiary may  not  sue);  Clark  v.  Kan- 
sas City,  etc.,  R.  Co.,  219  Mo.  524. 
118  SW  40;  McGinnls  v.  Missouri 
Car,  etc.,  (3o.,  174  Mo.  225.  73  SW 
686,  97  AmSR  553;  Gates  v.  Union 
Pac.  R.  Co.,  104  Mo.  514,  16  SW 
487,  24  AmSR  348:  Barker  v.  Han- 
nibal, etc.,  R.  Co..  91  Mo.  86,  14  SW 
280;    Coover    v.    Moore,    31    Mo.    574; 


Keele  v.  Atchison,  etc.,  R.  Co.,  151 
Mo.  A.  364,  131  SW  730  (construing 
Kansas  statute) ;  Case  v.  Cordell  Zinc, 
etc.,  Min.  Cto.,  103  Mo.  A.  477,  78 
SW  62. 

N.  J. — ^Fitshenry  v.  Consolidated 
Tract.  Co.,  63  N.  J.  L.  142.  42  A  418: 
Lower  v.  Segal,  60  N.  J.  L.  99.  36 
A  777  £aff  61  N.  J.  L.  288,  41  A 
1117]. 

N.  M. — ^Romero  v.  Atchison,  etc.,  R. 
Co..  11  N.  M.  679.  72  P  37. 

N.  T. — ^Wooden  v.  Western  New 
York,  etc,  R.  Co.,  126  N.  Y.  10.  26 
NE  1050,  22  AmSR  803,  13  LRA  458; 
Johnson  v.  Phcenlx  Bridge  Co.,  133 
App.  Div.  807,  118  NYS  88  [mod  on 
other  grounds  197  N.  Y.  316,  90  NE 
953]. 

N.  C— In  re  Stone,  173  N.  C.  208, 
91  SE  852. 

N.  D. — Harsbman  v.  Northern 
Pac  R.  Co.,  14  N.  D.  69,  103  NW 
412. 

Oh. — Weidner  v.  Rankin,  26  Oh.  St. 
522;  Burnett  v.  National  <;oal  Co.,  21 
Oh.  Clr.  Ct.  N.  S.  492. 

Okl. — Shawnee  Gas,  etc.,  Co.  v. 
Motesenbocker,  41  Okl.  454,  138  P 
790;  Missouri,  etc.,  R.  Co.  v.  Lena- 
han,  39  Okl.  283,  135  P  383. 

Pa. — Hoodmacher  v.  Lehigh  Valley 
R.  Co..  218  Pa.  21,  66  A  975;  Usher 
v.  West  Jersey  R.  Co..  126  Pa.  206, 
17  A  597,  12  AmSR  862,  4  LRA  261; 
North  Pennsylvania  B.  Co.  v.  Rob- 
inson. 44  Pa.  175;  Paye  v.  Brie  R. 
Co.,  23  Pa.  Dist.  501;  Kober's  Est., 
17  Pa.  Dlst.  184;  Kephart  v.  Penn- 
sylvania R.  Co.,  16  Pa.  Dist.  766; 
Usher  v.  West  Jersey  R.  Co.,  6  Pa. 
C!o.  109. 

Porto  Rico. — Ramirez  v.  Ponce  R.. 
etc.  Co.,  6  Porto  Rico  Fed.  353; 
Buzo  V.  San  Juan  Light,  etc,  Co., 
6  Porto  Rico  Fed.  347. 

R.  I. — Goodman  v.  Nlckerson,  17 
R.   1.  478.   23  A  12. 

S.  C. — Bennett  v.  Spartanburg  R. 
Gas,  etc,  Co.,  97  S.  C.  27,  81  SB 
189. 

Tenn. — ^Holston  v.  Dayton  Coal, 
etc.,  Co.,  95  Tenn.  521,  32  SW  486; 
League  v.  Memphis,  etc,  R.  Co., 
91  Tenn.  438,  19  SW  430;  Nashville, 
etc.,  R.  Co.  V.  Sprayberry,  8  Baxt. 
341,  85  AmR  705;  Flatley  v.  Mem- 
phis, etc.,  R.  Co.,  9  Helsk.  230. 

Tex. — Gulf.  etC;^  R.  Co.  v.  McGin- 
nls. (Clv.  A.)  147  SW  1188:  Vernon 
Cotton  Oil  Co.  V.  Catron,  (Civ.  A.) 
137  SW  404. 

Wa.sh. — Johnson  v.  Seattle  Electric 
Co.,    39   Wash.    211,    81    P   705. 

W.  Va. — Swope  v.  Keystone  Coal, 
etc.,  Co.,  78  W.  Va.  617,  89  SE  284, 
LRA1917A    1128. 

Wis. — ^uinn  v.  Chicago,  etc,  R. 
Co..  141  Wis.  497.  124  NW  653. 

See  also  Infra  I  117  et  seq. 

What  law  voveniB  see  Infra  I  106. 

8.     See  supra  }  40. 

3.  U.  S. — Brown  v.  Sunday  Oeek 
Co.,  165  Fed.  604  (under  Ohio  Min- 
ing Act). 

Ga. — Williams  v.  Western,  etc,  R. 
Co..  142  Ga.  696,  83  SE  525  (Employ- 
ers'   Liability    Act). 

111. — Litchfield  Coal  Co.  v.  Taylor, 
81  111.  590   (Mining  Act). 

Ind. — Maule  Coal  Co.  v.  Parten- 
heimer,  155  Ind.  100,  55  NE  751.  57 
NE  710;  Collins  Coal  Co.  v.  Hadley. 
38  Ind.  A.  637.  76  NE  832,  78  NE 
353    (both   under   the   Mining  Act). 

Mo. — Crohn  v.  Kansas  City  Home 
Tel.  Co..  131  Mo.  A.  313.  109  SW 
1068;  Poor  v.  Watson,  92  Mo.  A. 
89. 

N.  M. — Romero  v.  Atchison,  etc.,  R. 
Co..  11  N.  M.   679,  72  P  37. 

Oh. — ^Harris     v.     Rail,     etc.     Coal 


Min.    Co.,    87    Oh.    St.    460,    101    NB 
923. 

[a]  In  Ot«kob,  when  the  Employ-  ' 
era'  Liability  Act  applies,  the  action 
must  be  brought  by  the  beneficia- 
ries named  In  such  act  and  cannot 
be  maintained  by  the  personal  rep- 
resentative, but  when  none  of  such 
beneficiaries  are  in  pxistence,  so  that 
such  act  cannot  apply,  the  action 
may  be  brought  by  the  personal  rep- 
resentative under  the  Bfeneral  death 
act.  Hawkins  v.  Anderson,  84  Or. 
94,  164  P  556;  Niemi  v.  Stanley  Smith 
Lumber  Co.,  77  Or.  221,  147  P  632, 
149  P  loss. 

*.  U.  S. — Cole  v.  Mayne,  122  Fed. 
836   (under  Missouri  mininK  act). 

111.— Hart  v.  Penwcll  Coal  Min. 
Co.,  146  111.  A.  165  (holding,  under 
the  Mining  Act,  that  right  Is- primari- 
ly in  the  widow,  if  any,  and  if  none, 
then  in  lineal  heirs  or  adopted  chil- 
dren). 

Mo. — ^Hamman  v.  Central  Coal,  etc., 
Co.,  156  Mo.  232,  S6  SW  1091  (hold- 
ing that  widow's  right  to  sue  under 
the  Mining  Act  was  not  allected  by 
the  fact  that  children  survived,  who 
could  have  sued,  if  no  widow  had 
survived).    . 

Pa. — Miller  v.  Pennsylvania  R.  Co., 
256  Pa.  142,  100  A  664;  Shambach  v. 
Mlddlecreek  El.  Co.,  232  Pa.  641,  81 
A  802;  Huntington,  etc.,  R.,  etc.,  Co. 
v.  Decker.  84  Pa.  419;  Snyder  v. 
Pennsylvania,  etc,  R.  Co.,  9  Pa. 
Dist.  3. 

5.  D. — Beldlng  v.  Black  Hills,  etc^ 
R.  Co.,   3   S.  D.   369,   53  NW  790.         V 

Tenn. — Loaguc  v.  Memphis,  etc.,  R. 
Co.,  91  Tenn.  458,  19  SW  480;  Green- 
lee v.  Elast  Tennessee,  etc.,  R.  Co.,  6 
Lea  418. 

See  also  supra   S  61. 

6.  See   statutory   provisions. 

6.  U.  S. — St.  Louis,  etc.,  R.  Co.  V. 
Seale,  229  U.  S.  156,  33  set  651,  67 
L.  ed.  1129,  AnnCaal914C  156;  Amer- 
ican R.  Co.  v.  Birch,  224  U.  S.  556, 
32  set  603,  S6  L.  ed.  879-,  In  re 
Horsa,  232  Fed.  993  (under  South 
Carolina  statute);  St.  Bernard  v. 
Shane,  201  Fed.  453  [rev  on  other 
grounds  220  Fed.  852,  136  CCA  399]; 
Whitmer  v;  El  Paso,  etc..  R.  Co.,  801 
Fed.  193,  119  CCA  637  (under  New 
Mexico  statute):  Choctaw;  etc.,  R. 
Co.  V.  Jackson,  1S2  Fed.  342  [atf  192 
Fed.  792,  114  CCA  12]  (under  Okla- 
homa statute);  Jennings  v.  Alaska 
Treadwell  Gold  Min.  Co.,  170  Fed. 
146.  95  CCA  388  (under  Alaska  stat- 
ute); Brown  v.  Sunday  Creek  Co.,  165 
Fed.  504;  De  Valle  Da  Costa  v. 
Southern  Pac.  Co.,  160  Fed.  216  (rev 
on  other  grounds  176  Fed.  843.  100 
CCA  313  (certiorari  den  217  U.  S. 
606,  30  set  696.  54  L.  ed.  900)]  (un- 
der Ky.  St.  [1903]  c  136);  Vaughn 
V.  Bunker  Hill,  etc.,  Min.,  etc.,  Co., 
126  Fed.  895;  Peers  v.  Nevada  Pow- 
er, etc.,  Co.,  119  Fed.  400  (under 
Nevada  statute);  Linss  v.  Chesapeake, 
etc..  R.  Co.,  91  Fed.  964  (under  Ken- 
tucky statute) ;  Drew  v.  Milwaukee, 
etc.,  R.  Co..  7  F.  Caa.  No.  4,079  (un- 
der  Minnesota  statute). 

Ala. — Hull  V.  Wimberly,  etc;  Co., 
178  Ala.  638.  59  S  668;  Birmingham 
V.  Crane,  176  Ala.  90,  66  S  728;  Holt 
V.  Stollenwerck,  174  Ala.  213,  56  S 
912;  White  v.  Ward,  157  Ala.  S45, 
47  S  166,  18  LRANS  568;  Anniston 
V.  Iney,  151  Ala.  392,  44  S  48;  Wood- 
stock Iron  Works  v.  Kline,  149  Ala. 
391,  43  S  362;  Mobile,  etc.,  R.  Co. 
V.  Bromberg,  141  Ala.  258.  37  S  S95; 
Tutwiler  Coal,  etc.,  Co.  v.  Enslen. 
129  Ala.  336,  30  S  600;  Shannon  v. 
Jefferson  County,  125  Ala.  384,  27 
S    977;    Williams    v.    South,    etc.,    R. 
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•  Co.,  *1  Ala.  OSS,  *  8  77;  Columbus, 
etc,  R.  Co.  V.  Bradford,  86  Ala. 
67«,  6  8  >0:  Stewart  v.  LouUvllle, 
eta.  R.  Ca,  8<  Ala.  4»S,  4  8  *73; 
South,  etc.,  R.  Co.  ▼.  Sullivan,  69 
Ala.   272. 

Alaska. — Caawell  v.  Copper  River, 
etc.,  R.  Co.,   4  Alaska   709. 

Arts. — Southern  Pac.  Co.  /V.  Wilson, 
10  Aris.  162,  8S  P  401. 

Ark. — Murphy  v.  St.  Louis,  etc., 
R  Co..  92  Ark.  159,  122  SW  63«; 
St.  Louis,  etc,  R.  Co.  V.  Garner, 
7<  Ark.  SS5,  89  SW  650;  Davis  v. 
<St.  Louis,  etc.,  R.  Co.,  63  Ark.  117, 
13  SW  801,  7  LRA  283;  Little  Rock, 
etc,  R.  Co.  v.  Townsend,  41  Ark. 
382. 

Cal. — Gons^lves  v.  Petaluma,  etc., 
R  Co.,  173^  Cal.  264,  159  P  724:  Web- 
ster v.  Norwegian  Mln.  Co.,  137  Cal. 
399.  70  P  276,  92  AmSR  181;  Kramer 
V.  San  Francisco  Market  St.  R.  Co., 
26  Cal.  434.     ^ 

Colo. — Denver,  etc,  R.  Co.  v.  War- 
ring, 37  Colo.  122,  86  F  305. 

Conn. — Kllng  v.  Torello,  87  Conn. 
301.  87  A  987,  46  LRANS  930;  Soule 
V.  New  York,  etc.,  R.  Co.,  24  Conn. 
676. 

D.  C. — ^Western  Union  Tel  Co.  v. 
Lipscomb,  22  App.  104;  Mackay  v, 
Baltimore,  etc,  R.  Co.,  19  D.  C.  282 
raff  157  U.  S.  72,  15  SCt  491,  39 
L.  ed.  624];  Ferguson  v.  Washing- 
ton,  etc.,   R.   Co.,    6  App.   525. 

Fla.-~Bowden  v.  Jacksonville  Elec- 
tric Co.,  61  Fla.  152.  41  S  400,  7 
AnnCas  859  (under'  Rev.  St.  [1892] 
t  2343). 

Qa. — -XiOUisvUIe,  etc,  R.  Co.  v. 
Chaflln,  84  Qa.  619^  11  SE  S91;  Selma. 
etc.,  R.  Co.  V.  Lacty,  49  Ga.  106;  At- 
lanta, etc.,  R.  Co.  V.  Smith,  1  Ga. 
A.   162,  58  SB  106. 

111. — Chicago  Terminal  Transfer  R. 
Co.  V.  O'Donnell,  213  111.  545,  72  NE 
1133  [aff  114  III.  A.  345];  Union  R., 
etc.,  Co.  V.  Shacklet,  119  III.  232, 
10  NK  896;  Chicago  v.  Major,  18  111. 
349,  68  AmD  563:  Miller  v.  Plnk- 
ney,  1C4  111.  A.  676;  Mattoon  Gas 
Wght,  etc.,  Co.  V.  Dolan,  106  III.  A. 
1;  Nixon  v.  Ludlam,  60  IlL  A. 
273. 

Ind. — Lake  Erie,  etc,  R.  Co.  v. 
Chamian,  161  Ind.  96,  67  NE  923; 
Mayhew  v.  Burns,  103  Ind.  328,  2 
NB  793;  Cleveland,  etc,  R.  Co.  v. 
Osgood,  36  Ind.  A.  34,  73  NB  285; 
Baltimore,  etc.,  R.  Co.  v.  QiUard,  34 
Ind.  A.  339,  71  NE  68;  Toledo,  etc., 
R  Co.  V.  Reeves,  8  Ind.  A.  667,  36 
NE    199.' 

Iowa.— ^In  re  Bagnola,  178  Iowa 
767,  154  NW  461,  160  NW  228;  Lane 
V.  Stelnlger,  174  Iowa  817,  156 /NW 
375;  Nolte  v.  Chicago,  etc.,  R.  Co., 
165  Iowa  721,  147  NW  192;  Flynn 
V.  ChicagO'Great  Western  R.  Co.,  159 
Iowa  571,  141  NW  401,  45  LRANS 
1098;  Rietveld  v.  Wabash  R.  Co.,  129 
Iowa  249,  105  NW  515;  Romano  v. 
Capital  City  Brick,  etc..  Co.,  125  Iowa 
591.  101  NW  437,  106  AmSR  323, 
68  LRA  132,  2  AnnCas  678;  Major  v. 
Burlington,  etc.,  R.  Co.,  115  Iowa 
309,  88  NW  815;  Lawrence  v.  Blrney, 
40  Iowa  377;  Philo  v.  lUinoia  Cent. 
R.  Co.,  33  Iowa  47. 

Kan. — Cox  v.  Kansas  City,  86  Kan. 
298,  120  P  653;  Martin  v.  Missouri, 
etc,  R.  Co.,  58  Kan.  476.  49  P  605; 
Limeklller  v.  Hannibal,  etc.  R  Co., 
33  Kan.  88,  6  P  401.  52  AmR  623; 
Atchison    V.    Twine,    9    Kan.    350. 

Ky. — Kentucky  State  Journal  Co. 
V.  Workmen's  Compensation  Bd.,  161 
Ky.  562,  170  SW  437,  1166,  LRA 
1916A  389,  AnnCasl916B  1273  (un- 
der Const,  t  241):  Randolph  v.  Sny- 
der, 139  Ky.  159,  129  SW  562;  How- 
ard V.  Hunter.  126  Ky.  685,  104  SW 
723,  31  KyL  1092;  Thomas  v.  Mays- 
vlUe  Gas  Co..  112  Ky.  569,  66  SW 
398.  23  KyL  1879;  Thomas  v.  Royster, 
98  Ky.  206,  32  SW  613,  17  KyL  783; 
Lexington,  etc.,  Mln.  Co.  v.  Huff- 
man, 32  SW  611,  17  KyL  776;  Qivens 
v  Kentucky  Cent.  R.  Co.,  89  Ky. 
231,  12  SW  257.  11  KyL  452  (under 
statute  as  to  death  caused  by  rail-' 
road);  Bruce  v.  Cincinnati  R.  Co.,  83 


m. 


174;   Fitts  V.  Johnson,  11  KjXi 


La. — Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  136  La.  962,  66 
a   313. 

Mass. — Spooner  v.  Old  Colony  St. 
R..  Co.,  190  Mass.  132,  76  NE  660; 
Smith  V.  Thompson-Houston.  Elec- 
tric Co.,  188  Mass.  371,  74  NB  664. 

Mich. — RacHo  V.  Detroit,  90  Mich. 
92,    Bl    NW    360. 

Minn. — Brown  v.  Chicago,  etc,  R. 
Co.,  129  Minn.  347,  152  NW  729;  Kee- 
ver  V.  Mankato,  113  Minn.  56,  129 
NW  168.  776,  33  LRANS  339,  Ann 
Casl912A  216;  Jones  v.  Minnesota 
R.  Co..  108  Minn.  129,  121  NW  606; 
Stangeland  v.  Minneapolis,  etc,  R. 
Co.,  105  Minn.  224,  117  NW  38« 
(construing  North  Dakota  statute); 
Scheffler  v.  Minneapolis,  etc.,  R.  Co., 
32  Minn.  125,  19  NW  656;  Nash  v. 
Tousley,  28  Minn.  5,  8  NW  875;  Bou- 
tUler  v.  Milwaukee,  etc,  R.  Co.,  8 
Minn.  97. 

Miss. — ^Yazoo,  etc.,  R.  Co.  v. 
Washington,  92  Miss.  129,  46  S  614 
(under  Const,  i  193);  Bussey  v.  Gulf, 
etp.,  R.  Co.,  79  Miss.  597,  31  S  212 
(under  Const.  I  193);  Illinois  Cent. 
R  Co.  V.  Hunter,  70  Miss.  471,  12 
S    482. 

Mo. — C^asey  v.  Hoover,  197  Mo.  62, 
94  SW  982  (construing  Oklahoma 
statute) ;  'Vaughan  v.  St.  Louis,  etc., 
R  Co.,  177  Mo.  A.  165.  164  SW  144: 
Pratt  V.  Missouri  Pac.  R.  Co.,  139 
Mo.  A.   502.   122   SW  1125. 

Mont. — Melzner  v.  Northern  Pac 
R.  Co.,  46  Mont.   162,   127   P  146. 

Nebr. — Murphy  v.  Willow  Springs 
Brewing  Co.,  81  Nebr.  223,  115  NW 
761;  Chicago,  etc,  R.  Co.  v.  Zer- 
necke,  69  Nebr.  689,  82  NW  26,  66 
LRA  610  [aff  183  U.  S.  682,  22  SCt 
229,  46  L.  ed.  339];  Chicago,  etc.,  R. 
Co.  v.  Young,  58  Nebr.  678,  79  NW 
656;  Wilson  v.  Bumstead,  12  Nebr. 
1,   10   NW  411. 

N.  J. — Conners  v.  Public  Service 
Electric  Co.,  89  N.  J.  L.  99.  97  A 
792  (under  Workmen's  Compensation 
Act);  Gottlieb  v.  North  Jersey  St. 
R.  Co.,  72  N.  J.  L.  480,  63  A  339; 
Fitzhenry  v.  Consolidated  Tract.  Co., 
63  N.  J.  L.  142,  42  A  416;  Myers  v. 
Holborn,  58  N.  J.  L.  193.  33  A  389, 
65  AmSR  606.  30  LRA  346. 

N.  Y.— Hamilton  v.  Erie  R.  Co., 
219  N.  Y.  343,  114  NE  399,  AnnCas 
1918A  928;  Alfson  v.  Bush  Co.,  182 
N.  Y.  393,  76  NB  230.  108  AmSR 
816;  Hoes  v.  New  York,  etc.,  R.  Co., 
173  N.  Y.  436,  66  NE  119;  Leonard 
V.  Columbia  Steam  Nav.  Co.,  84  N.  Y. 
48,  32  AmR  491;  Quin  v.  Moore,  15 
N.  Y.  432;  Rice  V.  Postal  Tel.-Cable 
Co.,  174  App.  Dlv.  39,  160  NYS  172 
[aff  219  N.  Y.  629  mem,  114  NE  1081 
mem];  Boffe  v.  Consolidated  Tel.  Co., 
171  App.  Dlv.  392,  157  NYS  818; 
Mallory  v.  "Virginia  Hot  Springs  Co., 
157  App.  Dlv.  253,  141  NYS  961 
(duty  to  sue);  Ohnmacht  v.  Mt.  Mor- 
ris Electric  Light  Co.,  66  App.  Dlv. 
482,  73  NYS  296;  Hodges  v.  Webber, 
65  App.  Dlv.  170,  72  NYS  508,  32 
NYCIvProc  208;  Mundt  v.  Glok- 
ner,  24  App.  Dlv.  110,  48  NYS  940, 
27  NYCIvProc  120,  5  NYAnnCas  121 
[app  dism  160  N.  Y.  571,  55  NE  297]; 
Sorensen  v.  Balaban,  11  App.  Dlv. 
164,  42  NYS  654;  Murphy  v.  New 
York  Cent.,  etc.,  R.  Co.,  31  Hun  358; 
Ryall  V.  Kennedy,  40  N.  Y.  Super. 
347  [aff  67  N.  Y.  379];  Safford 
V  Drew.  10  N.  Y.  Super.  627;  Hope 
V.  Peterson,  172  N.  C.  869,  90  SB 
141. 

N.  C. — Gurley  v.  Southern  Power 
Co.,  172  N.  C.  690,  90  SE  943;  'White- 
hurst  V.  Atlantic  Coast  R.  Co.,  160 
N.  C.  1.  76  SE  812;' Davis  v.  Sea- 
board Air  Line  R.  Co..  136  N.  C. 
115,  48  SE  591,  1  AnnCas  214;  KIl- 
llan  V.  Southern  R.  Co.,  128  N.  C. 
261.  38  SB  873;  Howell  v.  Yansey 
County,    121    N.    C.    362,    28    SE    362. 

N.  D. — Hein  V.  Great  Northern  R. 
Co.,  34  N.  D.  440,  159  NW  14;  Harsh- 
man  V.  Northern  Pac.  R.  Co.,  14 
N.    D.    69,    IDS    NW    412. 

Oh. — ^Wolf    V.    Lake    Erie,    etc,    R. 


Ca,  65  Oh.  St.  617,  46  NB  7M,  >• 
LRA  812  (holding,  however,  that  the 
administrator  la  but  a  nominal 
I>arty);  Weldner  v.  Rankin,  26  Ob. 
St  622;  Pittsburgh,  etc,  R.  Cto.  v. 
Prlts,  -34  Oh.  Cir.  Ct.  411;  Faith 
C>>nstr.  Co.  v.  Bausmerth.  33  Oh.  Clr. 
Ct.  382;  Rankine  v.  Pennsylvania, 
etc.  Coal  Co.,  13  Oh.  Cir.  Ct.  349; 
Pittsburgh,  etc,  R.  Co.  v.  Francis. 
32  Oh.  Cir.  Ct.  189;  Solor  Refinins 
Co.  v-|EllIott.  16  Oh.  Cir.  Ct.  581, 
8  Oh.  Cir.  Dec.  225;  Rankine  v.  Penn- 
sylvania, etc..  Coal  Co..  15  Oh.  Cir.  Ct. 
N.  S.  17;  Merrell  v.  McMahon.  7  Oh 
S&CP  136,  6  OhNP  77. 

Okl. — Missouri,  etc.,  R  Co.  ▼.  Lien- 
ahan,  39  Okl.  283,  136  P  388. 

Or. — Hawkins  v.  Anderson,  84  Or. 
94,  164  P  656;  Statts.  v.  Twohy  Bros. 
Co..  61  Or.  909,  123  P  909;  Olston 
V.  Oregon  Water  Power,  etc,  Co.. 
52  Or.  343,  96  P  1095,  97  P  538.  20 
LRANS  916;  Schleiger  v.  Northern 
Terminal  Co.,  43  Or.  4,  72  P  324; 
Perham  v.  Portland  General  Electric 
Co.,  33  Or.  461.  53  P  14,  24,  72  AmSR 
730,  40  LRA  799. 

Pa. — Black  v.  Baltimore,  etc.,  R. 
Co..  224  Pa.  619,  73  A  903;  La  Bar 
V.  New  Yorlt,  etc.,  R.  Co.,  218  Pa. 
261,  67  A  413:  Usher  v.  West  Jers«y 
R.  Co.,  126  Pa.  206,  17  A  597.  12 
AmSR  863,  4  LRA  261  (under  New 
Jersey  statute);  Kober's  Est.,  17  P'a. 
Dist.   184  (under  New  Jersey  statute). 

Porto  Rico. — Ramlrei  v.  Ponce  R., 
etc.,  Co.,   6  Porto  Rico  Fed.   353. 

R.  I. — ^Lubramo  v.  Atlantic  Mills. 
19. R.   I.   129,   32  A   206,   34  LRA    797. 

S.  C. — McLendon  v.  Columbia.  101 
S.  C.  48,  85  SE  234;  Bennett  v.  Spar- 
tanburg R.,  Gas.,  etc,  Co.,  97  S.  C.  27, 
81  SE  189;  Bussey  v.  Charleston, 
etc,  R.  Co.,  73  S.  C.  216,  63  SE  1«S; 
Brickman  v.  South  Carolina  R.  Co.. 
8  S.  C.   173. 

Tenn. — Cincinnati  etc,  R.  Cto.  v. 
Bonham,  130  Tenn.  436,  171  SW  79; 
Tennessee    Cent    R.    Co.    v.    Bro^m, 

125  Tenn.  351,  143  SW  1129;  Chat- 
tanooga Electric  R.<Co.  v.  Johnson.  97 
Tenn.  667.  37  SW  668,  34  LRA  442; 
Holston  V.  Dayton  Coal,  etc,  Co.,  9S 
Tenn.  621,  32  SW  486;  Webb  v.  Bast 
Tennessee,  etc.,  R.  CUi.,  88  Tenn.  119, 
12  SW  428;  Bledsoe  v.  Stokes.  1 
Baxt.  312;  Flatley  v.  Memphis,  etc. 
R.  Co.,  9  Helsk.  230;  Bream  v.  Brown, 
6  Coldw.  168;  Hall  v.  Nashville,  etc. 
R.  Co.,  1  Tenn.  Cas.  141,  Thomps. 
Cas.  204. 

Tex. — Qutlerrei  v.  EI  Paso.  etc. 
R.  Co..  102  Tex.  S78,  117  SW  426; 
Eastern  R.  Co.  v.  EUlls,  (Civ.  A.) 
153  SW  701;  Rivera  v.  Atchison,  etc. 
R.   Co.,    (Civ.   A.)    149   SW   223. 

Utah. — Stone  v.  Union  Pac.  R.  Co.. 
32  Utah  207,  89  P  723;  Stone  v.  Union 
Pac  R.  Co.,  32  Utah  185,  89  P  713; 
Frits  V.  Western  Union  Tel.  Co.. 
25   Utah   263.   71   P   209. 

'Vt. — ^Westcott  ▼.  Central  Vt  R. 
Co.,  61  Vt.  438,  17  A  745. 

Wash. — Koloff  V.  Chicago,  etc,  R. 
Co.,  71  Wash.  543,  129  P  398;  Dahl 
V.  Tlbbals,  5  Wash.  259,  31  P  868 
(under  2  Code  Proc.   I   138). 

W.  'Va. — Shaw  v.  Charleston.  67 
W.  Va.  4^3,  60  SE  627,  4  AnnCas 
516;  Dimmey  v.  Wheeling,  etc,  R. 
Co.,  27  W.  Va.  32,  56  AmR  292. 

Wis. — Nemecek   v.   Filer,   etc,    <^.. 

126  Wis.  71,  105  NW  225;  McMillan 
v.  Spider  Lake  Saw  Mill,  etc,  Co.. 
115  Wis.  332,  91  NW  979,  96  AmSR 
947,  60  LRA  689;  Swan  v.  Norvell. 
107  Wis.  626,  83  NW  934;  Brown  v. 
Chicago,  etc..  R.  (^  102  Wis.  137. 
77  NW  748.  78  NW  771.  44  LRA 
579;  Schmidt  v.  Menasha  Wooden- 
ware  Co.,  99  Wis.  300,  74  NW  797: 
Woodward  x-  Chicago,  etc,  R,  Co.. 
23  Wis.  309;  'Whlton  v.  Chicago,  etc. 
R.  Co..   21  Wis.   306. 

Can. — Monaghan  v.  Horn,  7  Can. 
S.   C.    409. 

Alta. — McKerral  t.  XMmonton.  7 
DomLR    661. 

Man. — Pearson  ▼.  Canadian  Pac 
R.  Co.,  12  Man.  112. 

Ont. — Jetnnings  v.  Grand  Trunk  R 
Co.,  16  Ont  A.  477  [app  dlsm  IS  App. 
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the  benefit  of  the  designated  beneficiaries.^  Under 
pure  survival  statntea,  where  no  new  cause  of  ac- 
tion is  created,  but  the  cause  of  action  of  decedent 
is  made  to  survive,  the  action  must  be  brought 
by  his  personal  representative.'  Under  some  stat- 
utes the  right  of  the  personal  representative  to 
sue  is  conditional  on  the  nonexistence  of  benefi- 
ciaries given  a  prior  right  to  sue,*  or  a  waiver  by 
them  of  their  prior  right  to  sue,'"  as  by  a  failure 

Cas.  800];  Lampman  v.  Qalnsborongh 
Tp.,   17  Ont.   191. 

Sask. — Powell  v.  Canadian  Pac  R. 
Co.,  7  Sask.  L,.  43. 

[a]  Vo  «■  oSelo  dght  to  nw.— > 
An  administrator  In  «uch  cases  de- 
rives his  authority  solely  from  the 
statute,  and  he  has  no  ex  ofllclo  right 
to  sue.  Houston,  etc.,  R.  Co.  v. 
Hook,    60    Tex.    408. 

[b]  Aotioa  in  run.— In  Minnesota 
the  personal  representative  is  the 
proper  party  plaintiff  In  an  action 
in  rem  against  a  steamboat,  under 
Minn.  Comp.  St.  610.  Boutiller  v. 
The  Milwaukee.  8  Minn.  97. 

[c]  Under  Alabama  Brnployam' 
UaUUty    Aot,    giving    the    right    ot 


to  exercise  it  by  bringing  suit  within  a  specified 
time,"^  or  by  consenting  to  a  suit  by  the  personal 
representative.'^  Under  others,  either  the  personal 
representative  or  designated  beneficiaries  may  sue^ 
the  statute  being  framed  in  the  alternative.'*  The 
term  "personal  representative"  in  these  statutes- 
means  the  executor  or  administrator  '*  and  includes- 
a  temporary,'*  special,'*  and  ancillary  administra- 


recovery  to  the  heirs  at  law  of  an 
employee,  as  if  such  employee  had 
not  been  in  the  service  of  defend- 
ant. It  was  held  that  the  action 
should  be  brought  by  the  personal 
representative,  because  of  such  a 
provision  in  a  former  statute  to 
which  the  latter  statute  was  held  to 
refer.  Stewart  v.  Louisville,  etc, 
R.   Co.,  83  Ala.  498,   4  S  373. 

7.  See  supra  J  68. 

8.  Boule  v.  New  York,  etc.,  R.  Co., 
24    Conn.   576. 

•.     See   statutory   provisions;   and: 

FIb. — Seaboard  Air  Line  R.  Co.  v. 
Moseley,  60  Fla.  186.  53  S  718;  Bow- 
den  v.  Jacksonville  Electric  Co.,  51 
Fla.    152,   41   8   400,   7   AnnCas   859. 

Ind. — Maule  Coal  Co.  v.  Parten- 
heimer.  155  Ind.  100,  55  NE  751,  67 
NE  710;  Pittsburg,  etc.,  R.  Co.  v. 
Vinlng,  27  Ind.  513,  92  AmD  269; 
L.  T.  Dlckason  Coal  Co.  v.  Unver- 
ferth,  30  Ind.  A.  546.  66  NE3  759. 

Ky.— Howard  v.  Hunter,  126  Ky. 
685,  104  SW  728,  31  KyL  1092  [overr 
McClure  v.  Alexander,  24  SW  619,  15 
Kyl>  732]  (death  by  deadly  weapon); 
Garden  v.  Louisville,  etc.,  R.  Co.,  37 
SW  839;  Lexington,  etc..  Min.  Co. 
V.  Huffman,  82  SW  611,  17  KyL  776; 
Henderson  v.  Kentucky  Cent.  R.  Co., 
86  Ky.  389,  5  SW  875.  9  KyL  625. 

Mo. — Pratt  v.  Missouri  Pac.  R.  Co., 
139  Mo.  A.   502,   122  SW  1125. 

S.  D. — Beldlng  v.  Black  Hills,  etc, 
R.  Co.,  3  S.  D.  389,  58  NW  750. 

Tenn. — Trafford  v.  Adams  Express 
Co.,  8  Lea  96. 

10.  Webb  v.  East  Tennessee,  etc., 
R.  Co.,  88  Tenn.  119,  12  SW  428. 
See  also  Atlanta,  etc.,  R.  Co.  v. 
Smith,  1  Ga.  A  162.  58  SE  106  (con- 
struing Tennessee  statute). 

[a]  FrMninptton  of  Waivsr^r— The 
election  of  the  widow  nQ;t  to  sue 
will  be  presumed  when  the  suit  is 
prosecuted  by  the  administrator 
without  objection  by  her,  signified 
by  bringing  the  suit  in  her  own  name 
or  otherwise.  Webb  v.  East  Tennes- 
see, etc.,  R.  Co.,  88  Tenn.  119,  12  SW 
428. 

11.  Houston,  etc.,  R.  Co.  v.  Hook, 
60    Tex.    403. 

[a]  ni«  bMwfloiazlea  may  n* 
aft«r  til*  time  limit;  the  statute  au- 
thorizing the  personal  representative 
to  sue  does  not  .exclude  the  bene- 
ficiaries. March  v.  Walker,  48  Tex. 
372;  Houston,  etc,  R.  Co.  v.  Brad- 
ley,  46  Tex.   171. 

la.  Spokane,  etc.,  R.  Co.  v.  Whit- 
ley, 237  U.  S.  487.  35  SCt  656,  69  L. 
ed.  1060,  LRA1916P  738  [aff  23  Ida. 
642,  132  P  121]  (under  Idaho  stat- 
ute); Koloff  V.  Chicago,  etc,  R.  Co., 
71  Wash.  543,  129  P  398;  Copeland 
V.  Seattle,  33  Wash.  416,  74  P  682, 
65    LRA    333. 

18.  Clal. — Salmon  v.  Rathlens,  162 
Cal.  290.  92  P  733;  Webster  v.  Nor- 
wegian Min.  Co.,  137  Cal.   399,   70   P 
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276,  92  AmSR  181;  Hartlgan  v. 
Southern  Pac.  Co..  86  Cal.  142  24  P 
851;  Munroe  v.  Pacific  Coast  Dredg- 
ing, etc.,.<3o.,  84  Cal.  615,  24  P  303, 
18   AmSR   248. 

Ga. — ^Atlanta,  etc.,  R.  Co.  v.  Smith, 
1  Ga.  A.  162.  68  SE  106  (under  Teh- 
nessee  statute). 

Ky. — Givens  v.  Kentucky  Cent.  R. 
Co.,  89  Ky.  331,  12  SW  257.  11  KyL 
452;  Jordan  v.  Cincinnati,  etc.,  R.  Co., 
89  Ky.  40,  11  SW  1013,  11  KyL  204. 

Mont. — Beeler  v.  Butte,  etc.,  Cop- 
per Dev.  Co.,  41  Mont  466, 110  P  528. 

R.  I. — Goodwin  v.  Nickerson,  17 
R.    I.    478,    23    SW    12. 

Wash. — Archibald  v.  Lincoln  C!oun- 
ty,  60  Wash.  65.  96  P  831;  Copeland  v. 
Seattle,  83  Wash.  415,  74  P  682,  66 
LRA  333;  Dahl  v.  Tibbals,  6  Wash. 
259,    31    P   868. 

But  see  Vaughn  v.  Bunker  Hill, 
etc.,  Min.,  etc.,  Ca,  126  Fed.  895 
(holding  that  under  a  statute  au> 
thorizing  an  action  by  the  "heirs 
or  personal  representative"  the  wid- 
ow may   not   sue). 

[a]  la  lUaalsBippi,  under  Ctenst. 
(  193,  an  action  for  the  death  of  a 
railroad  employee  caused  by  the  neg- 
ligence of  a  superior  officer  or  agent 
or  fellow  servant  may  be  brought 
by  the  executor,  administrator,  heirs, 
or  next  of  kin  of  deceased,  and  the 
widow,  children,  and  administrator 
may  Join  in  the  action.  Tazoo,  etc., 
R.  Co.  v.  Washington,  92  Miss. '129, 
139,  45  S  614  (where  the  court  said: 
"The  only  observation  which  wo  care 
to  make  in  this  case  is  that  the  case 
of  Railroad  Ck>.  v.  Hunter,  70  Miss, 
471,  12  S  482,  was  practically  over- 
ruled in  Bussey  v.  Gulf,  etc,  R.  Co., 
79  Miss.  597,  31  S  212;  but,  in  order 
that  there  may  be  no  further  mis- 
understanding about  it,  we  here  and 
now  expressly  overrule  the  case  of 
Railroad   Co.    v.    Hunter,    supra"). 

[b]  In  Bbode  ZSUud.— "We  think 
the  uniform  practice  has  been  to 
bring  suits  in  the  name  of  the  ad- 
ministrator, except  In  the  case  of 
a  widow."  Goodwin  v.  Nickerson, 
17  R   I.   478,   479,  23  A  12. 

[c]  tn.  WMhJactoB. — (1)  "While 
it  is  customary  to  prosecute  such 
actions  as  this  in  the  names  of  the 
widow  and  children,  they  may  like- 
wise be  prosecuted  in  the  name  of 
the  personal  representative  for 
the  benefit  of  the  widow  and  chil- 
dren." Archibald  v.  Lincoln  County, 
50  Wash.  66,  58,  96  P  831.  (2)  "It 
Is  true,  the  defendant  cannot  be  sub- 
jected to  two  actions  for  the  one 
cause,  and  as  the  widow  has  the 
first  right  to  sue.  it  must  be  made 
to  appear,  at  some  stage  of  the  pro- 
ceedings prior  to  the  time  the  de- 
fendant is  called  on  to  put  in  his 
defense,  that  the  widow  has  knowl- 
edge of,  and  sanctions  the  action 
brought  by  the  personal  representa- 
tive, so  that  she  cannot  aftarwards 
repudiate  his  acts  and  maintain  an 
action  in  her  own  name."  Cope- 
land V.  Seattle,  33  Wash.  415,  421, 
74  P  582,  65  LRA  333.  (3)  "We  ad- 
here to  the  rule  so  laid  down  as 
salutary  and  essential  to  the  pro- 
tection, not  only  of  a  defendant,  but 
also  of  the  rights  of  the  widow  and 
children."  Koloff  v.  Chicago,  etc., 
R.  Co.,  71  Wash.  543,  650,  129  P 
398.  (4)  "It  also  follows  that,  if 
an  authorization  or  sanction  of  the 
suit  by  the  admihistrator  Is  neces- 
sary on  the  part  of  the  widow,  it  is 
also  necessary  on  the  part  of  the 
heirs."  Koloff  v.  Chicago,  etc.,  R 
Co.,  supra. 


14.  U.  S. — ^Dennick  v.  New  Jersey 
Cent.  R.  Co.,  103  U.  S.  11,  26  L.  ed. 
439;  Drew  v.  Milwaukee,  etc,  R.  C!o., 

7  F.  <3as.  No.   4,079;   Hagen  v.  Kean, 
11  F.  Cas.   No.   6,899,   3   Dill.   124. 

Cal. — Kramer  v.  San  Francisco 
Market   St.    R.    Co.,  26  Cal.   434. 

Colo. — Denver,  etc,  R.  Co.  v. 
Woodward,   4  Colo.   1. 

D.  C— Southern  R.  Co.  v.  Hawkins, 
35  App.  313.  21  AnnCas  926;  Fergu- 
son v.  Washington,  etc,  R.  Co.,  6 
App.    626.  ' 

Ga. — Western,  etc.,  R.  Co.  v. 
Strong,   52  Ga.  461. 

111.— Chicago  V.  Major,  18  HI.  349,. 
68    AmD    562. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Reeves,. 

8  Ind.  A.  667,  35  NE  199. 

Ifinn. — ^Boutiller  v.  The  Milwaukee,. 
8  Minn.  97. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Hunter,  70  Miss.  471,   12  8  482. 

N.  T.— Safford  v.  Drew,  10  N.  T.. 
Super.    627. 

Oh. — ^Wittman  v.  Cincinnati,  etc,. 
R.  Co.,  10  OhS&CP  663,  8  OhNP  279, 

Pa. — Kober's  Est.,  17  Pa.  Dlst. 
184  (holding  that  letters  must  be 
taken  out). 

Tex. — Rivera   v.   Atchison,   etc.,   R. 
Co.,  (Civ.  A.)  149  SW  228  (under  Fed--' 
eral  Employers'  Liability  Act). 

Wis. — Woodward  v.  Chicago,  etc, 
R.  Co.,  23  Wis.  400;  Whiton  v.  Chi- 
cago,  etc.,   R.   Co.,    21  Wis.   306. 

[a]  "The  jammm  'Ugul  or  per- 
sonal ravre«eiit»tlv«s,'  in  section  193 
of  the  constitution,  embraced  not 
only  the  executor  or  administrator, 
but  the  heirs  or  next  of  kin,  as  the 
case  might  be.  It  was  perfectly  idle 
to  have  put  the  disjunctive  'or'  .in  the 
sentence.  If  the  purpose  was  to- 
limit  suit  to  the  personal  representa-, 
tlve,  the  executor,  or  the  adminis- 
trator. Both  are  made  plaintiffs  In 
this  action;  that  is  to  say,  the  widow 
and  the  children,  and  also  the  ad- 
ministrator. We  do  not  think  any 
prejudice  has  occurred,  looking  back 
over  the  completed  record,  by  virtue 
of  having  both  as  plaintiffs."  Yazoo, 
etc,  R.  Co.  V.  Washington,  92  Miss. 
129,  140,  46  S  614.  But  see  Illinois 
Cent.  R.  Co.  v.  Hunter,  70  Miss.  471, 
477,  12  S  482  (where  the  court  said: 
"The  primary  meaning  of  the  term 
'legal  or  personal  representative,'  is 
the  executor  or  administrator,  and 
there  is  nothing  in  the  constitution 
to  suggest  that  they  were  used  in 
a  different  sense  in  the  section  under 
consideration.  The  constitution  does 
noj  give  the  right  cf  action  it  cre- 
ates to  parent  or  child  or  husband 
or  wife,  but  to  the  executor  or  ad- 
ministrator"), 

[b]  0«n«ral  or  speolal  adminis- 
trator^—Such  statutes  do  not  require 
the  appointment  of  a  special  admin- 
istrator to  bring  suit,  but  authorize 
suit  by  the  general  administrator  of 
the  estate.  Lake  Eh-ie,  etc.,  R.  Co. 
V.  Cniarman,   161  Ind.  96,   67   NE  923. 

[c]  Viae*  of  appointment. — The 
right  of  action  is  not  limited  to  a 
personal  representative  appointed  in 
the  state  Where  the  injury  was  In- 
flicted, and  amenable  to  its  Jurisdic- 
tion; if  the  action  is  brought  in  an- 
other state,  it  may  be  maintained  by 
an  administrator  appointed  in  the 
latter  state.  Dennlck  v.  New  Jer- 
sey Cent  R.  Cto.,  103  U.  S.  11,  26  L. 
ed.    439. 

16b  Louisville,  etc,  R.  Co.  v. 
Chaffln,  84  Ga'.  619,  11  SE  891; 
Houston,  etc,  R.  Co.  v.  Hook.  60  Tex. 
403. 

16.    Rnls   ▼.    Santa   Barbara   Gas, 
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tor,"  but  not  a  husband  who  has  not  received  let- 
ters of  administration,'*  nor  a  widow.**  Under 
many  statutes  the  right  of  action  is  given  direetly 
to  the  designated  beneficiaries,  and  in  such  cases 
the  personal  representative  may  not  sue.'" 

Federal  Employers'  Uability  Act.  Whenever  the 
right  of  recovery  is  controlled  by  the  Federal  Em- 
ployers' Liability  Act,'*  the  action  must  be  brought 
by  the  personal  representative  of  decedent,  and  can- 
not be  maintained  by  any  one  else;  the  surviving 
beneficiaries   may   not   sue    individually.'* 

[$  117]  (2)  Foreign  Administrator.  It  is  a 
general  rule  that  an  executor  or  administrator  may 
not  sue  as  such  in  a  foreign  jurisdiction  because 
his  letters  have  no  extraterritorial  effect.**.  This 
rule  has  been  applied  to  the  statutory  action. by  the 


personal  representative  for  the  death  of  his  de- 
cedent, and  in  many  jurisdictions  it  is  held  that 
such  action  cannot  be  maintained  by  a  foreign 
administrator  who  has  not  taken  out  ancillary  let- 
ters,** except  where  a  local  statute  exists  specially 
authorizing  foreign  representatives  to  sue,*'  in 
which  case  the  foreign  representative  may  sue  in 
cases  falling  within  the  statute.**  This  rule  is 
clearly  applicable  to  actions  under  pure  sorvival 
statutes  where  the  recovery  -is  upon  the  cause  of 
action  of  deceased.*'  In  other  jurisdictions,  how- 
ever, it  is  held  that  a  foreign  executor  or  admin- 
istrator may  maintain  the  action,**  upon  the  ground 
that  he  sues  as  a  statutory  trustee  deriving  his 
authority  from  the  statute  creating  the  cause  of 
action,  and  not  by  virtue  of  his  appointment  as 


«tc.  Co^  1*4  Cal.  188.  128  P  380; 
Jones  V.  Minnesota  Transfer  R. 
Co.,  108  Minn.  129,  121  NW  60S; 
Solor  Refining  Co.  v.  Elliott,  16  Oh. 
Clr.  Ct.  681,  8  Oh.  Clr.  Dec.  225: 
Swan  V.  Norvell,  107  Wis.  626,  83 
NW  934. 

17.  Anderson  v.  Louisville,  etc., 
R.  Co.,  210  Fed.  689.  127  CCA  277; 
Hartford,  etc,  R.  Co.  v.  Andrews, 
36  Conn.  213;  Robinson  v.  Chicago, 
etc.,  R.  Co.,  96  Kan.  137,  150  P  636, 
96  Kan.  654,  153  P  494;  Lang  y. 
Houston,  etc.,  R.  Co.,  75  Hun  161, 
27  NTS  90  [a«  144  N.  T.  717  mem, 
39   NE   868   mem]. 

IS.  Ferguson  y.  Washington,  etc.. 
Co.,    6   App.    (D.   C.)    S25. 

[a]  ▲  Btatnto  anthortsbMr  a  Taxm- 
buia  to  SIM  on  olioBMi  of  aetlOB  of 
Ua  wlf*  without  taking  out  letters  of 
administration  does  not  authorize 
him  to  sue  for  her  death  under  a 
statute  providing  that  such  action 
shall  be  brought  by  the  personal 
representative  of  the  decedent.  Fer- 
guson v.  Washington,  etc.,  R.  Co.; 
6  App.   <D.  C.)   625. 

1*.  Vaughn  y.  Bunker  Hill,  etc, 
MIn.,  etc.  Co.,  126  Fed.  896;  Hagen 
y.  Kean,  11  F.  Cas.  No.  6,899.  3  Dill. 
(U.  S.)  124;  Western,  etc,  R.  Co.  v. 
Strong,   62  Qa.  461. 

90l    See  Infra  it  118-123. 

31.    See  supra  {  40. 

33.  U.  8. — ^Pecos,  etc,  R.  Co.  v. 
Rosenbloom,  240  U.  S.  439,  36  SCt 
390,  60  L.  ed.  780  [rev  (Tex.)  141  SW 
176] ;  Taylor  v.  Taylor,  232  U.  S.  863, 
34  SCt  350,  68  L.  ed.  638;  North 
Carolina  R.  Co.  v.  Zachary,  232  U.  S. 
248,  34  SCt  305,  58  L.  ed.  591,  Ann 
Casl914C  159;  St.  Louis,  eta,  R. 
Co.  v.  Seale.  229  U.  8.  156,  33  SCt 
651,  57  L.  ed.  1129,  AnnCasl914C  156; 
Missouri,  etc.,  R.  Co.  v.  Wulf,  226 
U.  S.  670,  33  SCt  136,  67  L.  ed.  356 
[all  192  Fed.  319,  113  CCA  665]; 
American  R.  Co.  v.  Birch,  224  U.  8. 
547,  32  .'SCt  603.  66  L.  ed.  879  [rev 
6  Porto  Rico  Fed.  273];  Flthlan  v. 
St.  Louis,  etc.,  R.  Co.,  188  Fed.  842; 
Thompson  v.  Wabash  R.  Co.,  184  Fed. 
564. 

Ark. — ^Treadway  v.  St.  Louis,  etc., 
R.   Co.,   127  Ark.   211,   191   SW  930. 

Colo. — Denver,  etc.,  R.  Co.  y.  Wil- 
son, 62  Colo.   492,   163    P  857. 

Pla. — ^Flanders  v.  Georgia  South- 
ern, etc..  R.  Co.,  68  Fla.  479,  67  8  68. 

Ga. — ^Hardy  v.  Atlanta,  etc.,  R. 
Co..  20  a.i.  A.  303.  93  SE  18. 

Kan. — Glersch  v.  Atchison,  etc,  R. 
Co..  98  Kan.   462,   158   P   64. 

Ky. — ^Pittsburg,  etc..  R.  Co.  v.  Col- 
lard,    170  Ky.   239,    186    8W    1108. 

La. — Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  135  La:  962,  66  8 
313. 

Mo. — Hearst  v.  St.  Louis,  etc.,  R. 
Co.,  188  Mo.  A.  36,  173  SW  86;  Dun- 
gan  y.  St.  Louis,  etc.,  R.  Co.,  178 
Mo.  A.  164,  165  SW  1116;  Vaughan 
V.  St.  Louis,  etc.,  R.  Co.,  177  Mo.  A. 
155.  164  SW  144. 

Tenn. — Cincinnati,  etc,  R.  Co.  v. 
Bonham,    130   Tenn.    436,   171   SW   79. 

Tex.— Ft.    Worth    Belt.    R.    Co.    v. 


Jones,  (Ctv.  A.)  182  SW  1184;  St. 
Louis  Southwestern  R.  Co.  v.  Broth- 
ers, (Civ.  A.)  165  SW  488;  Eastern 
R.  Co.  y.  ElllB.  (Civ.  A.)  153  SW 
701;  Kansas  City,  etc.,  R.  Co.  y. 
Pope,  (Civ.  A.)  163  SW  163,  162  SW 
185;  St.  Louis,  etc.,  R.  Co.  v.  Geer, 
(Civ.  A.)  149  SW  1178;  Gulf,  etc, 
R.  Co.  y.  Lester.  (Civ.  A.)  149  SW  841; 
Rivera  v.  Atchison,  etc,  R.  Co., 
(Civ.    A.)    149   SW    223. 

[a]  Widow  and  next  fM«nUL — A 
widow  cannot  maintain  a  suit  for 
herself  or  as  next  friend  of  her  minor 
children  under  the  Federal  Employ- 
ers' Liability  Act,  Denver,  etc.,  R. 
Co.  v.  Wilson,  63  Colo.  492,  163 
P  857;  Kansas  City,  etc,  R.  Co.  v. 
Pope,  .(Tex.  Civ.  A.)  162  SW  185. 

88.  See  Executors  and  Admlnls- 
tratora  [18  Cyc  1237]. 

a4>  U.  S. — St.  Bernard  V.  Shane, 
220  Fed.  852.  136  (X:A  399  (rev  201 
Fed.  463];  Dodge  v.  North  Hudson, 
188  Fed.  489  (New  York);  Dodge  v. 
North  Hudson,  177  Fed.  986  (New 
York);  J.  B.  &  J.  M.  Cornell  Co.  v. 
Ward,  168  Fed.  61,  93  CCA  473  (New 
York);  Brooks  v.  Southern  Pac.  Co., 
148  Fed.  986  [aff  207  U.  S.  463.  28 
SCt  141,  62  U  ed.  297]  (under  Ken- 
tucky statute);  MaysviUe  St.  R..  etc., 
Co.  y.  Marvin,  69  Fed.  91,  8  CCA  21 
(Kentucky). 

Ga. — Central  R.  Co.  v.  Swint,  73 
Ga.  661;  Southwestern  R.  Co.  v. 
Paulk,   24  Ga.    366. 

Ky. — ^Louisville,  etc.  R.  Co.  v. 
Brantley,  96  Ky.  297,  28  SW  477,  16 
KyL    691,    49    AmSR   291. 

N.  Y. — Lang  v.  Houston,  etc.,  R. 
Co.,  76  Hun  151.  27  NYS  90  [aft  144 
N.  Y.  717,  39  NE  858  mem]  (holding 
that  a  local  ancillary  administrator 
may  sue  for  death  within  the  state 
of  a  nonresident  decedent). 

N.  C— Hall  V.  Southern  R.  Co.,  149 
N.  C.  108,  62  SE  899;  Hall  v.  South- 
ern R.  Co.,  146  N.  C.  345,  59  SE  879. 

Man,— ^Johnson  v.  Canadian  North- 
em  R.  Co.,  19  Man.  179;  Couture  v. 
Dominion  Fish.   Co.,   19    Man.   65. 

[a]  State  and  fadanl  courts^  A 
foreign  administrator  cannot  sue  in 
a  federal  court  for  the  wrongful 
death  of  his  decedent  when  the  state 
laws  have  given  him  no  capacity  to 
maintain  such  a  suit  in  the  state 
courts.  Maysvllle  St.  R.,  etc..  CJo.  y. 
Marvin,   59    Fed.    91,    8   CCA   21. 

86.     See  statutory  provisions. 

8S.  U.  8. — St.  Bernard  v.  Shane, 
220  Fed.  862.  136  CCA  399  Jrev  201 
Fed.  463];  Cincinnati,  etc.,  R.  Co.  v. 
Thiebaud.  114  Fed.  918,  62  CCA  638 
(Ohio);  Popp  v.  Cincinnati,  etc,  R. 
Ck>.,  96  Fed.  466. 

Ga. — Central  R.  Co.  y.  Swlnt,  73 
Ga.  651;  South  Carolina  R.  Co.  y.  Nix, 
68    Ga.    672. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Brantley,  96  Ky.  297,  28  SW  477,  16 
KyL    691,    49    AmSR    291. 

Mo. — Lee  v.  Missouri  Pac  R-  Co., 
196  Mo.  400,  92  SW  614  (holding 
that  a  foreign  administrator  could 
not  sue  prior  to  the  taking  effect  of 
L.    [1905]    p    95);    Voris   v.    Chicago, 


etc,  R.  Co..  172  Mo.  A.  125,  157 
SW   836. 

N.  C— Hall  y.  Southern  R.  Co.,  146 
N.    C.    346,    69   SE   879. 

[a]  Anthozlty  to  ■«•  for  dabts 
does  not  authorise  a  foreign  admin- 
istrator to  sue  In  tort  tor  death  by 
wrongful  act.  Brooks  v.  Southern 
Pac  Co.,  148  Fed.  986  [aff  207  U.  S. 
463,  28  SCt  141,  62  L.  ed.  297] ;  Mays- 
vllle St  R.,  etc,  Co.  y.  Marvin, 
59   Fed.   91,  8  CCA  21. 

[b]  AntborUar  to  an*  for  "clalnu 
of  tb*  astato"  has  been  held  broad 
enough  to  authorize  suit  for  death 
by  wrongful  act,  although  that  is  not 
strictly  a  claim  of  the  estate  Union 
R.,  etc.,  Co.  V.  Shacklet,  119  111.  232. 
10  NE  896;  Wabash,  etc,  R.  Co.  v. 
Shacklet,  10  ni.  A.  404  [rev  on  other 
grounds  but  approved   on   this   point 

106  111.    364.    44   AmR   791]. 

[c]  In  Oeoxvla,  under  an  early 
statute,  deceased  must  have  been  a 
nonresident,  and  the  death  must  have 
occurred  In  another,  state,  to  author- 
ize a  foreign  administrator  to  sue. 
Southwestern  R.  Co.  v.  Faulk,  24  Ga. 
356. 

[d]  In  Wnoiutl.  Rev.  St.  (1909) 
{  1737,  authorizing  a  foreign  admin- 
istrator to  sue  In  Missouri  for'wrong- 
ftil  death  where  empowered  to  do 
so  In  the  state  appointing  him,  does 
not  authorize  maintenance  of  such 
action  where  no  administration  could 
be  had  where  the  wrongful  death 
occurred.  Schueren  v.  St.  Louis,  etc. 
R.    Co.,    192    SW    966. 

87.  Lyon   v.    Boston,    etc.,    R.    Co., 

107  Fed.  386  (New  Hampshire).  See 
S.anbo  v.  Union  Pac.  Coal  Co.,  130 
Fed.  52  [rev  on  other  grounds  140 
Fed.  713,  72  CCA  24]  (where  it  is 
admitted  that  the  rule  is  otherwise 
under  statutes  of  the  general  type 
of  Lord  Campbell's  Act). 

88.  U. .  S. — Baltimore,  etc,  R.  Co. 
y.  Evans,  188  Fed.  6,  110  CCA  156 
(under  Viivinta  statute);  Williams 
V.  Camden  interstate  R.  Co.,  138  Fed. 
571  [an  140  Fed.  986,  72  CCA  6801: 
Florida  Cent.,  etc.,  R.  Co.  v.  Sulli- 
van, 120  Fed.  799,  67  CCA  167.  61 
LRA  410  (under  Florida  statute); 
Cincinnati,  etc,  R.  Co.  v.  Thiebaud. 
114  Fed.  918,  62  <XX  538  (under  Ohio 
statute);  Boston,  etc.,  R.  Co.  v.  Hurd. 

108  Fed.  116,  47  CCA  615,  56  LRA 
193  [certiorari  den  184  U.  8.  700, 
22  set  939,  46  L.  ed.  766]  (under 
Massachusetts  statute);  Popp  v.  Cin- 
cinnati, etc.,  R.  Co.,  96  Fed.  465  (un- 
der Ohio  statute);  Hodges  y.  Kim- 
ball, 91  Fed.  846,  34  CCA  103  [rev 
87  Fed.  546]  (under  Virginia  stat- 
ute);  Wilson   v.    Tootle,   56   Fed.   211. 

Ark. — Midland  Valley  R.  Co.  v.  Le- 
moyne,  104  Ark.  327,  148  8W  654: 
St.  Louis  Southwestern  R.  Co.  v. 
Graham.  83  Ark.  61,  102  SW  700. 
119   AmSR   112. 

D.  C. — Western  Union  Tel.  Co.  v. 
Lipscomb,   22  Ap)l.   104. 

Ga. — South  Carolina  R.  Co.  v.  Nix. 
68    Ga.    572. 

111. — Wabash,  etc.,  R,  <3o.  v.  Shack- 
let,   106    111.    364,    44   AmR    791;    Chl- 


For  lator  oases,  derelopiBenta  and  ohaa(«a  in  the  law  see  cumulative  Annotations,  same  title,  psge  and  note  number. 
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administrator  or  executor,  whieh  merely  identifies 
the  person  who  is  the  tmstee.**  But  an  administra- 
tor appointed  in  another  state  may  not  sue  under 
the  local  law  if  the  law  of  his  own  stato  prohibits 
him  from  maintaining  an  action  there.*"  Statutes 
giving  the  cause  of  action  to  the  executor  or  ad- 
ministrator have  been  construed  as  meaning  only  a 
domestic  executor  or  administrator  appointed  by  a 
local  court,*^  thus  precluding  a  suit  in  the  stato 
where  the  cause  of  action  arose  by  a  personal  repre- 


sentative of  a  nonresident  appointed  in  the  state 
of  decedent's  domicile.**  But  in  other  statutes  the 
term  "personal  representative"  has  been  construed 
as  including  a  foreign  administrator;**  and  it  is 
generally  held  that  an  administrator  appointed  in 
the  state  where  suit  is  brought  may  sue  on  a  cause 
of  action  arising  in  another  state  under  a  statute 
authorizing  the  personal  representative  to  sue,** 
even  in  cases  where  another  pierson  is  the  executor 
or  administrator  in  the  state  where  the  death  was 


cagro  Transit  Co.  v.  Campbell,  110 
111.  A.  S66. 

Ind. — Memphis,  etc..  Packet  Co.  v. 
Plkey,  142  Ind.  304,  40  NB  627:  Jef- 
fersonvlUe,  etc.,  R.  Co.  T.  Hendricks, 
41  Ind.  48;  JeffersonvlUe  R.  Co.  t. 
Hendricks,    2«    Ind.    228. 

Iowa. — Knight  v.  Moline,  etc.,  R. 
Co.,  160  Iowa  160,   140  NW  839. 

Kan. — Metrakos  v.  Kansas  City, 
etc..  R.  Co.,  91  Kan.  342,  137  P  953; 
Kansas  Pac.  R.  Co.  v.  Cutter,  16 
Kan.    668. 

Minn. — Brown  v.  Chicago,  etc.,  R. 
Co.,  129  Minn.   347,  152  NW   729. 

Miss. — Illinois  Cent  R.  Co.  t. 
Crudup,    <>    Miss.    291. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
L«wl8,  24  Nebr.  848,  40  NW  401,  2 
LRA  67. 

N.  J.— Plsano  ▼.  B.  M.  &  J.  F. 
Staanley  Co..  C6  N.  J.  L..  1,  48  A 
618. 

Pa. — Boulden  v.  Pennsylvania  R. 
Co..  205  Pa.  264,  54  A  906. 

R.  I.— <Jonnor  v.  New  York,  etc, 
R.  Co.,  28  R.  I.  660,  68  A  481,  18 
LRAN8    1252,    13   AnnCas   1033. 

Utah. — Utah  Sav.,  eta,  Co.  v.  Dia- 
mond Coal,  etc,  Co.,  26  Utah  299, 
78    P    524. 

Wis. — Wallace  v.  Chicago,  etc,  R. 
Co.,  122  Wis.  75,  99  NW  1136;  Rob- 
ertson V.  Chicago,  etc.,  R.  Co.,  122 
Wis.  66,  99  NW  433,  106  AmSR  926, 
66  L.RA  919. 

[a]  Za  Kaaaaa. — (1)  The  foreign 
administrator  of  a  nonresident  killed 
In  Kansas  may  sue  under  the  Kan- 
sas statute,  where  he  is  authorized 
to  maintain  such  a  suit  in  the  state 
of  his  appointment.  Metrakos  v. 
Kansas  City,  «tc.,  R.  Co.,  91  Kan.  342, 
137  P  963;  Perry  v.  St.  Joseph,  etc., 
R.  Co.,  29  Kan.  420;  Kansas  Pac.  R. 
Co.  y.  Cutter,  16  Kan.  668.  (2)  But 
a  foreign  administrator  may  not  sue 
where  he  could  not  do  so  In  the  state 
of  his  appointment.  See  cases  infra 
note  30.  (3)  To  meet  this  situation, 
the  widow  or  next  of  kin  were  au- 
thorized to  sue  in  their  own  name 
irhere  deceased  was  a  nonresident  or 
where  no  personal  representative  is 
or  hap  been  appointed.  Atchison, 
etc,  R.  Co.  V.  Falardo.  74  Kan.  314, 
86  P  801,  6  LRANS  681;  Atchison, 
etc,  R.  Co.  V.  Napole,  55  Kan.  401, 
40  P  669.  (4)  A  foreign  adminis- 
trator, either  general  or  special,  may 
not  sue  for  the  death  of  one  who 
resided  and  was  killed  In  Kansas. 
Metrakos  v.  Kansas  City,  etc.,  R. 
Co.,  91  Kan.  342,  137  P  953. 

39.     See  cases   supra  note   28. 

"As  was  said  by  Mr.  Justice  Mes- 
trezat  in  Boulden  v.  Pennsylvania  R. 
Co.,  206  Pa.  264,  64  A  906:  "It— the 
State  of  New  Jersey — created  the 
cause  of  action,  named  the  party  who 
should  enforce  It,  and  designated  the 
beneflclaries  under  it.  As  we  have 
seen,  the  New  Jersey  statute  con- 
fers the  right  of  action  in  cases 
of  this  kind  on  the  personal  repre- 
sentative of  the  deceased.  He  acts, 
therefore,  not  by  the  authority  which 
the  probate  court  gave  when  it 
granted  him  the  power,  to  admin- 
ister the  estate  of  the  deceased,  but 
solely  by  virtue  of  the  authority 
vested  in  him  by  the  statute.  .  .  . 
In  bringing  this  suit,  therefore,  the 
plalntift  does  so,  not  as  the  per- 
sonal representative  of  her  deceased 
husband,  and  by  virtue  of  the  au- 
thority conferred  upon  her  as  snch, 
but  as  the  representative  or  trustee 
of  the  parties  for  whose  benefit   the 


action  was  Instituted  and  by  the 
authority  conferred  upon  her  by  the 
statute.' "  Kober's  Elat..  17  Pa.  Dlst. 
184,  186.  Compare  Hall  v.  Southern 
R.  Co.,  146  N.  C.  346,  59  SE  879 
(where    this    argument    is    rejected). 

"Looking  at  the  matter  solely  from 
thp  standpoint  of  principle,  I  am  of 
the  opinion  that  the  right  of  the 
foreign  personal  representative  to 
maintain  the  action  Is  dependent  up- 
on his  right  to  maintain  it  In  the 
Jurisdiction  of  the  statute.  If  h« 
has  >  not  the  right  to  maintain  it 
there,  then  he  has  not  the  right  to 
maintain  it  in  his  own  Jurisdiction 
in  any  contingency  whatever.  The 
converse  of  this,  to  wit,  if  he  has 
a  right  to  maintain  it  In  the  former 
Jurisdiction,  he  has  also  the  right 
to  maintain  it  in  the  latter,  is  also 
true,  but  subject  to  two  qualifica- 
tions. One  Is,  If  he  is  prohibited  by 
the  statute  of  his  own  Jurisdiction 
from*  bringing  the  action,  then  he 
cannot  do  so.  The  other  la.  If  the 
machinery  of  procedure  in  the  Juris- 
diction of  his  appointment  Is  not 
adequate  to  the  enforcement  of  such 
right  as  he  has  in  that  of  the  stat- 
ute, then  he  has  no  right  to  bring 
an  action  in  the  former  jurisdiction. 
What  Is  thus  said  of  a  wrongful 
death  statute  conferring  a  right  of 
action  on  the  personal  representative 
of  the  decedent  is  true  of  every 
wrongful  death  statute.  Whoever 
has  any  rights  thereunder  In  the  Ju- 
risdiction of  the  statute,  and  none 
other,  has  such  rights  as  he  has 
thereunder,  and  no  more,  in  any 
other  Jurisdiction,  provided  there  is 
no  statute  in  the  foreign  Jurisdiction 
prohibiting  him  from  so  having,  and 
the  machinery  of  procedure  In  such 
jurisdiction  is  adequate  to  the  en- 
forcement of  such  rights  therein. 
.  .  .  The  position  is  not  that  the  for- 
eign personal  representative  has  a 
right  of  action  In  the  Jurisdiction  of 
his  appointment  because  the  statute 
confers  on  him  a  right  to  bring  an 
action'  there;  but  it  is  that  he  has 
a  right  to  bring  the  action  there  sim- 
ply because  he  has  a  right  to  bring 
It  In  the  jurisdiction  of  the  statute, 
and  he  has  the  right  to  bring  it  In 
such  Jurisdiction  because  the  statute 
so  provides  and  could  lawfully  so 
provide."  Williams  v.  Camden  In- 
terstate R.  Co..  13S  Fed.  571  [afT  140 
Fed.   985.   72   CCA   680]. 

80^  Williams  v.  Camden  Interstate 
R.  Co.,  138  Fed.  571  [aff  140  Fed.  985, 
72  CCA  680];  Hulbert  v.  Topeka,  34 
Fed.  610  (under  Kansas  statute); 
Robinson  v.  Chicago,  etc.,  R.  Co.,  96 
Kan.  137.  160  P  636;  Metrakos  v. 
Kansas  City,  etc.,  R.  Co..  91  Kan. 
342,  137  P  953;  Chicago,  etc.,  R.  Co. 
V.  Mills.  57  Kan.  687,  47  P  834;  Lime- 
killer  V.  Hannibal,  etc,  R.  Co.,  83 
Kan.   83,   6  P  401,   62  AmR  623. 

31.  Maysville  St.  R.,  etc.,  Co.  v. 
Marvin,  59  Fed.  91,  8  CCA  21  (Ken- 
tucky statute);  Com.  v.  Kast  Boston 
Ferry  Co.,  13  Allen  (Mass.)  589  (in- 
dictment against  carrier) ;  Com.  v. 
Sanford.  12  Oray  (Mass.)  174  (in- 
dictment against  carrier);  Hall  v. 
Southern  R.  Co..  149  N.  C.  108,  62  SE 
899;  Hall  v.  Southern  R.  Co.,  146 
N.  C.  345,  59  SB  879;  Vance  v.  South- 
ern R.  Co.,  138  N.  C.  460,  60  SB 
860;  Hartness  v.  Pharr,  133  N.  C. 
566.  45  SB  901,  98  AmSR  726.  See 
also    cases   Infra   note    37. 

3S.  Hall  v.  Southern  R.  Co.,  149 
N.  C.  108,  62  SB  899;  Hall  v.  South* 


em  R.  Co.,  146  N.  C.  346,  69  SE  879. 
Bee  Williams  v.  Camden  Interstate  R. 
Co.,  138  Fed.  571  [aff  140  Fed.  985, 
72  (XJA  680]  (where  this  view  Is  dis- 
cussed,  but   not  adopted). 

33.  Robertson  v.  Chicago,  etc,  R. 
Co.,  122  Wis.  66,  99  NW  433,  106 
AmSR    925.    66    LRA    919. 

34.  U.  S. — Dennlck  v.  New  Jersey 
Cent.  R.  Co.,  103  U.  S.  11,  26  L.  ed. 
439;  Williams  v.  Camden  Interstate 
R.  Co.,  138  Fed.  671  faff  140  Fed.  985, 

72  CCA  680]. 

Qa. — Central  R.  Co.  .v.  Swlnt,  73 
Ga.  651;  South  Carolina  R.  Co.  v. 
Nix,  68  Oa.  572. 

Iowa. — Morris  v.  Chicago,  etc(  R. 
Co.,  66  Iowa  727,  23  NW  143,  64  AmR 
39. 

Kan. — Itobinson  v.  Chicago,  etc.,  R. 
Co.,    96   Kan.    137,   160   F   636. 

Ky. — ^Bruce  v.  Cincinnati  R.  Co., 
83  Ky.  174  [overr  Taylor  v.  Pennsyl- 
vania Co.,  78  Ky.  348,  89  AmR 
244]. 

Mass. — Chandler  v.  New  York,  etc, 
R,  Co.,  159  Mass.  689,  36  NB  89; 
Higglns  v.  Central  New  England,  etc, 
R.  Co.,  155  Mass.  176,  29  NE  534, 
31  AmSR  644  [dlst  Davis  v.  New 
York,  etc.,  R.  Co.,  143  Mass.  301,  9 
NB  815,  68  AmR  138;  Richardson  v. 
New  York  Cent.  R.  Co.,  98  Mass. 
85]. 

Miss. — Illinois  Cent.  R.  C^  v. 
Crudup,  63  Miss.  291. 

Nebr. — Missouri  Pac  R-  Co.  v. 
Lewis,  24  Nebr.  848,  40  NW  401,  8 
LRA  67. 

N.  Y. — Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48,  38  AmR  491; 
Mallory  v.  Virginia  Hot  Springs 
Co.,  157  App.  Div.  263,  141  NYS  961; 
Gumey  v.  Grand  Trunk  R.  Co.,  13 
NYS  646. 

Utah. — ^In  re  Lowham,  30  Utah  436, 
86  P  446;  Utah  Sav.,  etc.,  Co.  v.  Dia- 
mond   Coal,    etc.,    Co.,    26    Utah    299, 

73  P   624. 

[a]  Til*  Pederal  Bmployeia'  Us- 
ttiiity  Act  does  not  vest  the  right 
of  action  solely  in  the  administrator 
appointed  in  the  state  of  the  deceased 
employee's  domicile,  and  the  action 
may  be  maintained  by  an  ancillary 
administrator  appointed  in  another 
state,  in  view  of  the  remedial  char- 
acter of  the  statute  and  the  repre- 
sentative character  of  the  suit  au- 
thorized, especially  where  the  ancil- 
lary administrator  Is  appointed  in 
the  state  where  the  death  occurred 
and  where  the  suit  Is  brought  and 
prosecuted  with  the  approval  of  the 
domiciliary  administratrix  who  Is 
also  the  principal  beneficiary.  An- 
derson V.  Louisville,  etc.,  R,  Co., 
210   Fed.   689,  127  CCA  277. 

[b]  Vnbllo  admlalsttator.— An  ac- 
tion in  New  York  for  a  death  oc- 
curring in  another  state  may  be 
maintained  by  the  public  adminis- 
trator of  the  former  state.  Hoes  v. 
New  York,  etc.,  R  Co.,  73  App.  Div. 
363,  77  NYS  117  [rev  on  other 
grounds   173   N.   Y.   436.  66   NB  119]. 

[c]  IB  ZMTtBOky,  a  foreign  admin- 
istrator of  a  person  domiciled  in 
Kentucky  may  not  sue;  the  action 
must  be  by  the  local  administrator. 
Connor  v.  Paul.  12  Bush  144. 

[d]  Xn  VMr  Tozk.  a  nonresident 
may  not  sue  a  foreign  corporation 
although  he  has  been  appointed  ad- 
ministrator In  New  York,  where  the 
action  arose  In  another  state.  Rob- 
inson V.  Oceanic  Steam  Nav.  Co.,  112 
N.  Y.  315,  19  NE  625,  2  LRA  636. 
And   a«e   generally   Corporations. 
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caused,**  or  in  the  state  of  decedent's  domicile," 
although  there  are  cases  holding  that  the  local  ad- 
ministrator may  not  sue,  and  that  the  action  must 
be  brought  by  a  representative  appointed  in  the 
state  where  the  cause  of  action  arose.*^  It  has  also 
been  held  that  the  local  executor  or  administrator 
may  not  sue  where  the  local  law  prohibits  or  does 
not  authorize  him  to  sue  on  such  a  cause  of  action.*^ 
[i  118]  c.  BeneficiarieB  Generally.^'  .  Where 
the  statute  provides  for  suit  by  and  in  the  name  of 
the  personal  representative,  the  beneficiaries  cannot 
maintain  it.*"  Many  statutes  give  the  right  of 
action  directly  to  the  designated  beneficiaries,  and 
do  not  provide  that  it  shall  be  brought  by  the  per- 

3S.  Baltimore.  •  etc.,  R.  Co.  ▼. 
Evans,  188  Fed.  6,  110  CCA  156; 
Sonthem  R.  Co.  v.  Hawkins,  36  App. 
(D.  C.)    313,  21  AnnCas  926. 

3a.  Robinson  v.  Chicago,  etc.,  R. 
Co.,  96  Kan.  137,  150  F  636  (uphold- 
ing: recovery  in  Iowa  for  death  caused 
in  Kansas  of  a  resident  of  Colorado). 

37.  Sanbo  v.  Union  Pac.  Coal  Co., 
130  Fed.  62  [rev  on  other  grounds 
140  Fed.  713,  92  CCA  24];  Schueren 
v.  St.  Louis,  etc.,  R.  Co.,  (Mo.)  192 
SW  965;  Woodward  v.  Michigan 
Southern,  etc..  R.  Co.,  10  Oh.  St. 
121  [expl  Williams  v.  (Camden  Inter- 
sUte  R.  Co.,  138  Fed.  571  (aff  140 
Fed.  985  mem,  72  CCA  680  mem)]; 
Connor  v.  New  York,  etc.,  R.  Co.,  28 
R.  I.  560,  68  A  481,  18  L.RANS  1262, 
13   AnnCas   1033. 

38.  Taylor  v.  Pennsylvania  Co., 
78  Ky.  348,  39  AmR  244  [substantial- 
ly overr  in  Bruce  v.  Cincinnati 
R.  Co.,  83  Ky.  174];  Dronenburg  v. 
Harris,  108  Md.  597,  78  A  101:  Ash 
v.  Baltimore,  etc.,  R.  Co.,  72  Md.  144, 
19  A  643,  20  AmSR  461;  Oates  v. 
Union  Pao.  R.  Co.,  104  Mo.  614, 
16  SW  487, '24  AmSR  348;  Vawter  v. 
Missouri  Pac.  R.  Co..  84  Mo.  679,  64 
AmR  105  [disappr  Stoeckman  v.  Terre 
Haute,  etc.,  R.  Co.,  15  Mo.  A.  503]. 

tvxiMUoOoxL  Of  aotloas  undw  tov- 
•tCB  statat*  see  supra  {  108. 

39.  Abatemant  oa  dMtb  of  Itaaa- 
llolaTjr  see  supra  {  78. 

Wbo  •*•  MnallelulMi  see  supra  ({ 
68-71. 

40.  See  supra  I  116. 

41.  See  statutory  provisions. 
48.     U.    8. — St.    Louis,    etc.,    R.    Co. 

V.  Needham,  52  Fed.  371.  3  CCA  129 
(under  Arluinsas  statute). 

Colo. — Myers  v.  Denver,  ^tc,  R. 
Co.,  61  Colo.  302,  157  P  196,  LRA1917 
D  287;  Hindry  v.  Holt,  24  Colo.  464, 
61  P  1002,  66  AmSR  235,  39  LRA 
351. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Moseley,  60  Fla.  186,  63  S  718  (death 
of  minor  child) ;  Duval  v.  Hunt,  84 
Fla.    85,    15    S    876. 

111.— Beard  v.  Skeldon,  118  111.  584 
(Mining   Act). 

Ind. — ^Boyd  v.  Braiil  Block  Coal 
Co.,  25  Ind.  A.  157,  67  NE  732  (Min- 
ing Act). 

Ky.— i^ 


Bonal  representative  for  their  benefit.*^  Under  such 
statutes  the  action  may  and  must  be  brought,  if 
at  all,  in  the  name  of  the  designated  beneficiaries." 
It  cannot  be  brought  by  the  personal  representa- 
tive of  decedent.**  Some  statutes  provide  in  effect 
that  the  action  shall  be  brought  primarily  by  the 
personal  representative,  but  that  if  the  decedent 
was  a  nonresident,  or  if  no  personal  representative 
has  been  appointed,  or  if  he  fails  to  sue  within  a 
specified  time,  the  action  may  be  brought  by  desig- 
nated beneficiaries  in  their  own  name.**  Under 
such  statutes  beneficiaries  may  sue  if  the  prescribed 
conditions  exist,  but  not  otherwise.**  If  an  ad- 
ministrator has  been  appointed  for  the  nonresident, 


Cy. — Archer  v.  Bowling,  166  Ky. 
139,  179  SW  15. 

Mass. — Morena  v.  Winston,  194 
Mass.    378,   80   NE   473. 

Mo. — Clark  v.  Kansas  City,  etc.. 
R.  Co.,  219  Mo.   624,  118  SW  40. 

Or. — Hawkins  v.  Anderson,  84  Or. 
94,  164  P  666  (under  Employers'  Lia- 
bility Act,  but  otherwise  under  gen- 
eral death  statute);  Niemi  v.  Stan- 
ley Smith  Lumber  Co.,  77  Or.  1,  147 
P  682,  149  P  1033  (under  Employ- 
ers'  Liability  Act). 

Pa. — Snyder  v.  Philadelphia,  etc, 
R.  Co.,   9  Pa.  Dist.   8. 

Philippine. — Rosario  v.  Manila  R. 
Co.,  22  Philippine  140  .(widow  and 
heirs). 

Tenn. — ^Loague  v.  Memphis,  etc.,  R. 
Co.,  91  Tenn.  458,  19  SW  430. 

Tex. — Texas,  etc.,  R.  Co.  v.  Berry, 
67  Tex.  238,  6  SW  817;  Galveston, 
etc.,  R.  Co.  V.  Murray,  (Civ.  A.)  99 
SW  144. 


C:an. — Lamontagne  v.  Quebec  R..  etc., 
Co..  50  Can.  S.  C.  423  [allowing  app 
23  Que.  K.  B.  212]. 

And  see  cases  Infra  note  43. 

See  also  infra  {{  118-123.    ' 

[a]  ZntarvMittoa  of  xival  oUlm- 
aata^ — Where  the  wife  of  a  person 
who  has  died  in  consequence  of  a 
tort  or  quasi  tort  has  begun,  by  vir- 
tue of  Civ.  Code  art  1056,  an  action 
for  damages  against  the  tort-feasors, 
the  father  or  other  relation  of  the 
deceased  mentioned  in  such  article 
may  Intervene  in  the  action  to  claim 
from  defendants  damages  for  the 
loss  which  he  suffers  personally  on 
account  t>f  such  death,  and  may  even, 
by  such  intervention,  contest  the 
right  of  plaintiff  to  the  damages 
which  she  claims.  Morin  v.  Mills.  18 
Que.  Super.  196  [dlam  app  8  Que.  Pr. 
138]. 

48.  v.  S. — Brown  v.  Sunday  Creek 
Co.,  166  Fed.  604  (under  Ohio  Min- 
ing  Act). 

Ga. — Miller  v.  Southwestern  R.  Co., 
65   Ga.    143. 

Ind. — Boyd  v.'  Brastl  Block  Coal 
Co.,  25  Ind.  A.  157.  57  NE  732,  (A.) 
50  NE   868    (Mining  Act). 

Mass. — Ramsdell  v.  New  Tork,  etc., 
R.  Co.,  151  Mass.  245,  23  NE  1103, 
7  LRA  164  (employers'  liability  stat- 
ute). 

Mo. — Oilkeson  v.  Missouri  Pac.  R.- 
Co.,  222  Mo.  173,  121  SW  138.  24 
LRANS  844,  17  AnnCas  763;  Crohn  v. 
Kansas  City  Home  Tel.  Co.,  131  Mo. 
A.  313,  109  SW  1068  (construing 
amendment  <Jf  1907). 

N.  M. — Romero  v.  Atchison,  etc., 
R.    Co.,    72   P   37. 

Pa. — Books  v.  Danville  Borough,  96 
Pa.  158  (construing  constitutional 
provision). 

S.  D. — Belding  v.  Black  Hills,  etc., 
R.  Co.,   3   S.  D.  369,   53   NW  750. 

And    see    cases    supra    note    42. 

[a]  kanaless  •Tror«^"The  fact 
that  in  form  the  recovery  in  this 
case  was  In  the  name  of  the  execu- 
trix, as  authorized  and  required  by 
the  federal  Employers'  Liability  Act, 
Instead  of  in  the  name  of  the  sur- 
viving wife,  children,  and  parent  of 
the  deceased,  as  required  under  our 
statute,  can  be  of  no  material  mo- 
ment in  view  of  the  fact  that  the 
verdict  and  judgment  in  this  case 
specifies  the  particular  amounts  to 
which  the  wife,  children,  and  sur- 
viving parent  were  entitled,  both 
statutes  alike  requiring  the  action 
to  be  brought  for  the  benefit  of  the 
persons  named,  with  exception  now 
unnecessary  to  notice."  Ft.  Worth 
Belt  R.  Co.  V.  Jones,  (Tex.  Civ.  A.) 
182   SW  1184,   1186. 

44.     See  statutory  provisions. 

48.  U.  S. — American  R.  Co.  v. 
Birch,  224  U.  S.  547,  32  SCt  603,  56 
L.  ed.  879  (under  Porto  Rico  Em- 
ployers' Liability  Act);  Hawkins  v. 
Barber  Asphalt  Pav.  Co.,  202  Fed. 
340  (under  Oregon  Employers'  Lia- 
bility Act);  Vlnlng  v.  Rexford,  201 
Fed.  904,  120  CCA  418  (under  Penn- 
sylvania statute);  Joplln.  etc..  R.  Co. 
V.  Payne,  194  Fed.  387,  114  CCA  805 
(under  Kansas  statute);  Choctaw, 
etc.,     R.     Co.     V.     Jackson.     192    Fed. 


792,  114  CCA  12  (sUtute  of  Arkansas 
made  applicable  to  Indiim  Territory); 
Choutaw.  etc.,  R.  Co.  v.  Jaclcson.  182 
Fed.  342  [aft  192  Fed.  792,  114  CXIA 
12]  (Indian  Territory  statute);  West- 
ern Union  Tel.  Co.  v.  McGill,  57  Fed. 
G99,  6  CCA  621,  21  LRA  818  (under 
Kansas  statute). 

Ark. — Thompson  v.  Southern  Lum- 
ber Co.,  113  Ark.  380,  168  SW  1068; 
St.  Louis,  etc.,  R.  Co.  v.  Watson,  97 
Ark.  660,  134  SW  949;  Kansas  City 
Southern  R.  Co.  v.  Frost,  93  Ark. 
183,  124  SW  748;  Murphy  v.  St.  Lou- 
is, etc.,  R.  Co.,  92  Ark.  1S9,  122  SW 
636;  St.  Louis,  etc.,  R.  C^.  v.  Cor- 
man,  92  Ark.  102;  122  SW  116;  Kan- 
sas City  Southern  R.  Co.  v.  Henrie, 
87  Ark.  443,  112  SW  967;  McBride 
V.  Berman,  79  Ark.  62,  94  SW  913: 
St.  Louis,  etc.,  R.  Co.  v.  Oamer,  76 
Ark.    555,    89    SW    660. 

Cal. — ^Webster  v.  Norwegian  Mln. 
Co..  137  Cal.  399,  70  P  276,  »2  AmSR 
181. 

Ga. — ^Western,  etc..  R.  Co.  ▼.  Smith, 
144  Ga.  737,  87  SB  1082;  Williams  T. 
Western,  etc,  R.  Co.,  142  Oa.  696, 
83  SE  625;  Elberton  v.  Thornton,  138 
Ga.  776,  76  SE  62,  AnnCaslOlSE 
994. 

Kan. — Siegrist  v.  Atchison,  etc,  R. 
Co.,  91  Kan.  260,  137  P  976;  Mott 
V.  Long,  90  Kan.  110,  132  P  898: 
Cheek  v.  Missouri,  etc,  R.  Co.,  8i 
Kan.  247,  131  P  617;  Atchison,  etc,  R 
Co.  V.  Falardo.  74  Kan.  S14,  86  P 
301,  6  LRAN6  681;  Atchison,  etc. 
R.  Co.  V.  Townsend,  71  Kan.  524,  81 
P  206,  6  AnnCas  191;  Atchison,  etc. 
R.  Co.  V.  Ryan.  62  Kan.  682.  64  P 
603;  Chicago,  etc.,  R.  Co.  v.  Mills, 
57  Kan.  687,  47  P  834  (plaintiff  de- 
scribed both  as  widow  and  as  ad- 
ministratrix under  foreign  appoint- 
ment); Atchison,  etc.,  R.  Co.  v.  Na- 
pole.  66  Kan.  401.  40  P  669;  Eureka 
V.  Merrifleld,  53  Kan.  794,  37  P  111; 
Berry  v.  Kansas  City,  etc,  R.  Co., 
52  Kan.  759.  34  P  805,  39  AmSR  371; 
Atchison  Water  Co.  v.  Price,  (A) 
59    P  677. 

La. — ^Fuchs  v.  Kansas  City  South- 
ern R.  Co.,  132  La.   782,  61   S   790. 

Minn. — Stangeland  v.  Minneapolis, 
etc.,  R.  Co.,  105  Minn.  224,  117  NW 
386. 

Miss. — Tazoo,  etc.,  R.  <3o.  ▼.  Wash- 
ington,   92    Miss.   129,   46   S    614. 

Mo. — Charlton  v.  St.  Louis,  etc. 
R.  Co.,  200  Mo.  413,  98  SW  62»:  Lee 
V.  Missouri  Pac.  R.  Co.,  195  ICo.  400. 
92  SW  614;  Philes  v.  Missouri  Pac 
R.  Co.,  141  Mo.  A.  661.  126  SW  553 
(all   under   Kansas  statute). 

Okl. — Chicago,  etc.  R.  Co.  v. 
Brooks,  156  P  362;  Motesenbocker  v. 
Shawnee  Gas.  etc.,  Co.,  162  P  82; 
Shawnee  Gas,  etc.,  Co.  v.  Motesen- 
bocker. 41  Okl.  454.  138  P  790:  Big 
Jack  Mln.  Co.  v.  Parkinson,  137  P 
678;  Oklahoma  Gas,  etc.,  Co.  v.  Luk- 
ert.  16   Okl.   397,   84  P  1076. 

Or. — Olston  v.  Oregon  Water  Pow- 
er, etc.,  Co.,  52  Or.  343,  96  P  1095. 
97  P  638,  20  LRANS  915. 

R.  I. — (Carpenter  v.  Rhode  Island 
Co.,  36  R.  I.  395.  90  A  768  (beneflcia- 
rles  not  required  to  wait  six  months 
before  bringing  suit). 

Tenn. — Walton      v.     Burchel.      121 
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the  action  maylae  broxight  eitbo:  by  sach  adminis- 
trator or  by  tbe  beneficiaries.*'  So  where  the  per- 
sonal representative  wrongfully  refuses  to  sue,  the 
beneficiaries  have  been  permitted  to  sue  in  their 
own  behalf,  making  the  personal  representative  a 
defendant,*'  in  accordance  with  the  familiar  code 
rale.*^  Bnt  this  code  rule  has  been  held  not  ap- 
plicable to  the  statutory  action  for  death.**  Where 
a  beneficiary  authorized  to  sue  is  an  infant,  the 
suit  may  be  brought  in  his  name  by  a  guardian  or 
next    friend  in  accordance  with  the  local  practice 

Tenn.  716,  121  SW  891,  130  AmSR 
788. 

BnK. — HoUeran  T.  BasneU,  L.  R. 
4  Ir.  ?40. 

Ont.— Curran  v.  Qrand  Trunk  R. 
Co.,  26  Ont.  A.  407;  Lampman  ▼. 
GalnsborouKb  Tp.,  17  Ont.  191: 
Campbell  v.  Ontario  Lumber  Co.,  S 
OnfWR  236. 

[&]  £ord  OaaopbeU'B  Aot  was 
amended  so  to  provide.  27  &  28  Ylct. 
c  95    {amending  9  &  10  Vict,  c  93). 

[b]  m  Oatailo.— "The  7th  sec.  of 
the  R.  S.  O.  ch.  136  follows  the  Im- 
perial Act  27  &  28  Vic.  ch.  96,  sec. 
1.  -which  forms  an  amendment  to 
Lord  Campbell's  Act;  and  the  effect 
of  the  amendment  was  ludleially' 
considered  in  Ireland  in  the  case  of 
HoIIeran  v.  Bagnell,  Li.  R.  4  Ir.  740, 
(1879)  the  head  note  to  which  is: 
'An  action  under  the  27  &  28  Vic.  ch. 
96,  (the  Act  amending  I<ord  Camp- 
bell's Aot),  can  be  sustained  by  a 
relative  of  the  deceased  though 
brought  within  six  calendar  months 
from  the  death,  unless  there  be  at 
the  time  an  executor  or  administrator 
of  the  deceased.' "  Lampman  v. 
Gainsborpugh  Tp.,  17  Ont.  191,  193. 

46.  Cox  V.  Kansas  City,  86  Kan. 
299,  120  P  663;  Berry  v.  Kansas  City, 
etc.,  R.  Co.,  62  Kan.  769,  34  F  806, 
39    AmSR   371. 

41T.  McLemore  v.  Sebree  Coal,  etc., 
Co.,  121  Ky.  68,  88  SW  10S2,  28  KyL 
26. 

4&    See  Parties. 

49.  See  infra  <  126. 

50.  Cal.  —  Redfleld  v.  Oakland 
Cons.  St.  R.  Co.,  110  Cal.  277,  42  F 
822,  1063  (husband  suing  for  himself 
and   as  guardian  of  minor  children). 

Fla. — Duval  v.  Huntr  34  Fla.  86, 
16    S   876. 

111. — ^Hougland  v.  Avery  Coal,  etc., 
Co.,  162  111.  A.  673  [aft  246  111.  609, 
93   NE  40]. 

Mo. — Jones  v.  Kansas  City,  etc.,  R. 
Co.,  178  Mo.  628,  77  SW  890,  101 
AmSR   434. 

Tex. — International,  etc.,  R.  Co.'  v. 
Kuehn,  70  Tex.  582,  8  SW  484; 
Houston,  etc.,  R.  Co.  v.  Bradley,  45 
Tex.  171  (holding  that  It  Is  not  ma- 
terial whether  the  action  Is  brought 
in  the  name  of  the  guardian  for  his 
ward  or  In  the  name  of  the  ward  by 
his  guardian);  Taylor  v.  San  An- 
tonio Oas,  etc..  Co.,  (Civ.  A.)  93  SW 
674: 

[a]  IB  XonisUaa  an  action  for 
the  death  of  a  husband  and  father  is 
properly  brought  by  the  widow  indi- 
vidually and  as  tutrix  for  her  minor 
children.'  Helm  v.  O'Rourke,  46  La. 
Ann.  178,  15  S  400;  Curley  v.  Illi- 
nois- Cent.  R.  Co..  40  La.  Ann.  81.0, 
6  S  103;  Clalrain  v.  Western  Union 
Tel.  Co..  40  La.  Ann.  178,  3  S  625. 

[b]  In  Tms  a  widow,  as  next 
friend  of  her  minor  children,  may 
sue  for  the  death  oi  her  husband,  al- 
though she  cannot  collect  a  Judg- 
ment for  more  than  Ave  hundred  dol- 
lars without  qualifying  as  guardian. 
International,  etc.,  R.  Co.  v.  Sein, 
11  Tex.  Civ.  A.  386,  33  SW  558; 
Houston,  etc.,  R.  Co.  v.  Shaw,  2  Tex. 
Unrep.  <7as.  663. 

Aottoas  by  iafsats  ffSBMaUy  see 
InfanU  122  Cyc  627]. 

51.  South,  etc.,  R.  Co.  v.  Sullivan, 
69  Ala.  272;  Chattanooga  Electric  R. 
Co.  V.  Johnson,  97  Tenn.  667,  37  SW 
658,    84    LRA   442. 

50.  U.  S.— Vaughn  v.  Bunker  Hill, 
etc.,    Hin.,    etc.,    Co.,    126    Fed.    896 


(under  Idaho  statute);  Hagen  v. 
Kean,  11  F.  Cas.  No.  6,899,  3  Dill. 
124    (under   Illinois  statute). 

Ga. — ^Western,  etc.,  R.  Co.  v. 
Strong,  62  Ga.  461. 

111. — Mattoon  Gas  Light,  etc,  Co. 
V.  Dolan,  105   111.  A.  1. 

Ind. — Indianapolis,  etc,  R.  Co.  v. 
Davis,  10  Ind.  398;  Madison,  etc,  R. 
Co.  V.  Bacon,  6  Ind.  206;  Peru,  etc., 
R.  Co.  V.  Bradshaw,  6  Ind.  146; 
Cleveland,  etc.,  R.  Cte.  v.  Osgood,  36 
Ind.  A.   34.   73  NE  285. 

Iowa. — Major  v.  '  Burlington,  etc., 
R.  Co.,  115  Iowa  309,  88  NW  816. 

Kan. — ^Atchison  v.  Twine,  9  Kan. 
360. 

Mo. — Rich  V.  St.  Louis,  etc.  R.  Co., 
166   Mo.  A.   379,  148  SW  1011. 

N.  H.— Wyatt  V.  Williams.  42  N.  H. 
102. 

N.  C. — ^Bennett  v.  North  Carolina 
R.  Co.,  169  N.  C  846,  74  SB  883; 
Howell  V.  Tancey  County,  121  N.  0. 
362,   28    SB   362. 

N.  D. — He  In  v.  Great  Northern  R. 
Co.,  34  N.  D.  440,  169  NW  14. 

Oh.— Weidner  v.  Rankin,  26  Oh.  St 
622. 

Okl. — Missouri,  etc..  R.  Co.  v.  Len- 
ahan,   39  Okl.   283,   135  P  383. 

Or. — Kosclolek  V.  Portland  R.,  etc, 
Co..   81   Or.   617,   160  P   132. 

Pa. — Usher  v.  West  Jersey  R.  Co., 
126  Pa.  206,  17  A  697,  12  AmSR  863, 
4  LRA  261  (construing  a  New  Jersey 
statute). 

S.  D. — Rowe  V.  Richards,  32  S.  D. 
66,  142  NW  664.  X4RAI9I&B  1069. 

63.     See  supra   S   116. 

54.  U.  S.— Roman  v.  Lehigh  Val- 
ley Coal  Co.,  241  Fed.  696  (under  the 
Act  of  April  15,  1861  [P.  L.  674]  and 
the  Anthracite  Mining  Law,  art  17  { 
8);  Hawkins  v.  Barber  Asphalt  Pa  v. 
Co.,  202  Fed.  840  (under  Oregon  Em- 
ployers' Liability  Act);  Dl  Paolo  v. 
Laquln  Lumber  Co.,  178  Fed.  877 
(under  Pennsylvania  statute);  Brown 
V.  Sunday  Creek  Co.,  165  Fed.  504 
(under  Ohio  Mining  Act);  Hopper 
V.  Denver,  etc.,  R.  (3o.,  155  Fed.  273. 
84  C:CA  21  (Colorado  statute) ;  Cole  v. 
Mayne,  122  Fed.  836  (under  Missouri 
Mining  Act);  Felton  v.  Splro,  78  Fed. 
576,  24  CCA  321   (Tennessee  statute>. 

Del. — Sxymanski  v.  Blumenthal,  19 
Del.  668,  52  A  347. 

Oa. — Davis  v.  Davis,  144  Ga.  62, 
86  SE  248;  Miller  v.  Southwestern 
R.  Co.,  66  Qa.  143;  Atlanta,  etc.,  R. 
Co.  v.  Smith,  1  Oa.  A.  162,  58  SE 
106    (under    Tennessee    statute). 

Hawaii. — ^Kake  v.  Horton,  2  Ha- 
waii 209   (at  common  law). 

111.— Beard  v.  Skeldon,  118  111.  684; 
Litchfield  Coal  Co.  v.  Taylor,  81  111. 
590;  Houghland  v.  Aver.r  Coal,  etc., 
Co.,  152  111.  A.  573  [aff  246  111.  609, 
93  NE  40];  McCray  v.  Moweaqua  Coal 
Mm.,  etc.,  Co.,  149  111.  A.  666  (all 
under  the  Mining  Act). 

Ind. — Maule  Coal  (Jo.  v.  Parten- 
helmer,  155  Ind.  100,  55  NE  761,  57 
NE  710;  Collins  Coal  Co.  v.  Hadley, 
38  Ind.  A.  637,  76  NE  832.  78  NE 
363;  L.  T.  Dickason  Coal  Co.  v.  Un- 
verferth,  SO  Ind.  A.  646.  66  NE  759; 
Boyd  V.  Brazil  Block  Coal  Co.,  25 
Ind.  A.  157.  57  NE  732  (all  under 
the  Mining  Act). 

Kan. — Atchison,  etc.,  R.  Co.  v.  Fa- 
Jardo,  74  Kan.  314,  86  P  301,  6  LRANS 
681  (nonresident) ;  Chicago,  etc.,  R. 
Co.  v.  Mills.  57  Kan.  687,  47  P  834 
(widow  of  nonresident  decedent); 
Atchison,  etc.,  R.  Co.  v.  Napole,  66 
Kan.  401.  40  P  669   (nonresident). 


governing  actions  by  infants.'" 

[$  119]  d.  Husband  or  Wife.  A  husband  may 
not  sue  in  his  individual  capacity  for  the  death 
of  his  wife,"'  nor  a  wife  for  the  death  of  her  hus- 
band,''  where  the  statute  provides  only  for  an  ac- 
tion by  the  personal  representative."*  Bnt  par- 
ticular statutes  authorize  the  widow  or  widower  to 
sue,  either  alone  or  in  connection  with  children  or 
other  beneficiaries,"*  and  where  such  is  the  case 
the  personal  representative  of  decedent  may  not 
sue."     Under  some  statutes  the  right  of  action  is 


Ky. — Archer  v.  Bowling,  166  Ky. 
139,  179  SW  16;  Proctor  C!oal  Co.  v. 
Beaver,  151  Ky.  839,  152  SW  966 
(lunder  Tennessee  statute);  Edmon- 
son V.  Kentucky  Cent  R.  Co..  28  SW 
789,  16  KyL  469;  Wright  v.  Woods, 
96  Ky.  66,  27  SW  979,  16  KyL  337: 
Qivens  V.  Kentucky  Cent.  R.  Co.,  89 
Ky.  231,  12  SW  257,  11  KyL  452;  Jor- 
dan v.  Cincinnati  R.  Co.,  89  Ky.  40, 
11    SW   1013,    11    KyL    204. 

La. — Davis  v.  Arkansas  Southern 
R.  Co.,  117  La.  320.   41  S  587. 

Miss.— Kelly  v.  Howard,  98  Miss. 
643,  54  S  10,  AnnCasl913B  229;  Fos- 
ter V.  Hicks,  93  Miss.  219,  46  S  633; 
Mobile,  etc.,  R.  Co.  v.  Hicks,  91 
Miss.  273,  46  S  360,  124  AmSR  679. 

Mo. — Packard  v.  Hannibal,  etc,  R. 
Co..  181  Mo.  421,  80  SW  961,  103 
AmSR  607;  Hamman  v.  Central  Coal, 
etc,  Co.,  166  Mo.  232,  66  SW  1091 
(Mining  Act);  Marques  v.  Koch,  176 
Mo.  A.  143,  161  SW  648;  Poor  v.  Wat- 
son, 92  Mo.  A.   89    (Mining  Act). 

Oh. — ^Harris  v.  Rail,  etc.  Coal  Min. 

Co.,  87  Oh.  St  450,  101  NE  923(wldow 

and  lineal  heirs  under  Mining  Act). 

'OkJ. — Oklahoma    Oas,    etc,    Co.    v. 

Lukert    16    Okl.    397,    84   P    1076. 

Or. — Franclscovlch  v.  Walton,  77 
Or.  36,  150  P  261  (under  Employers' 
LUblllty  Aot). 

Pa. — Haughey  v.  Pittsburg  R.  Co.. 
210  Pa.  367,  59  A  1112;  Marsh  v. 
Western  New  York,  etc.,  R.  Co.,  204 
Pa.  229,  53  A  1001;  Gross  v.  Electric 
Tract  Co.,  180  Pa.  99,  36  A  424  lAtt 
5  Pa.  Dlst.  294,  18  Pa.  Co.  29];  Hunt- 
ington, etc.,  R..  etc.  Co.  v.  Decker,  84 
Pa.  419;  Jodoln  v.  Ball,  25  Pa.  Dlst 
1060;  Kober's  Est.,  17  Pa.  Dlst  184; 
Kephart  v.  Pennsylvania  R.  Co.,  16 
Pa.  Dlst  758;  Snyder  v.  Philadelphia, 
etc.,  R.  Co.,  9  Pa.  Dlst  3;  KaufTman 
V.  Manor  Tp.,  1  Pa.  Dlst.  378,  11  Pa. 
Co.  304;  Easton  v.  Relnhart  13  Wkly 
NC  389. 

R.>  I.-'-Goodwln  v.  Nickerson,  17 
R.  I.  478,  23  A  12  ("where  there  is 
a  widow  only,  she  may  at  her  op- 
tion sue  in  her  own  name"). 

S,  D. — Beldlng  v.  Black  Hills,  etc., 
R.  Co.,   3  S.   D.    369,   53   NW  760. 

Tenn. — League  v.  Memphis,  etc, 
R.  Co.,  91  Tenn.  458,  19  SW  430; 
Webb  V.  East  Tennessee,  etc,  R.  Co.. 
88  Tenn.  119.  12  SW  428;  Trattord  V. 
Adams  Express  Co.,  8  Lea  98;  Col- 
lins V.  East  Tennessee,  etc.,  R.  Co.,  9 
Heisk.    841. 

Tex. — International,  etc.,  R.  Co.  v. 
Sein,  11  Tex.  Civ.  A.  386,  33  SW  558. 

Wash. — Archibald  v.  Lincoln  Coun- 
ty, 60  Wash.  55,  96  P  831. 

Ont. — Curran  v.  Grand  Trunk,  etc, 
R.  Co.,  25  Ont.  A.  407;  C^ampbell  v. 
Ontario  Lumber  Co.,  3  OntWR  236. 

[a]  latetplMkaer.  —  Where  two 
women,  each  claiming  to  be  the  wid- 
ow of  the  decedent,  brought  an  ac- 
tion for  his  death,  and  on  appeal 
these  facts  were  made  to  appear  by 
affidavit,  the  action  was  remanded 
to  enable  defendant  to  Implead  both 
In  one  suit  that  they  might  establish 
which  was  the  lawful  widow.  Albln- 
est  V.  Yasoo,  etc.,  R.  Co..  107  La. 
133,   31   S  676. 

SB.  U.  S. — Hawkins  v.  Barber 
Asphalt  Pav.  Co.,  202  Fed.  840; 
Brown  v.  Sunday  Creek  Co.,  166  Fed. 
604. 

Ga. — Miller  v.  Southwestern  R.  Co.. 
66  Ga.  143. 

111.— Lltchfleld  Coal  Co.  v.  Taylor, 
81  111.  690;  McCray  v.  Moweaqua  Coal 
Min..  etc.  Co.,   149  111.  A.  666   (Min- 
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primarily  in  the  husband  or  wife,  but  if  not  ex- 
ercised within  a  limited  time  the  right  to  sue  be- 
comes vested  in  the  children  or  heirs." 

[i  120]  e.  PaxentB.  A  father  or  mother  in 
their  individual  capacity  cannot  maintain  an  ac- 
tion for  t^e  death  of  their  child  under  statutes 
providing  that  the  action  shall  be  brought  by  the 
personal  representative.^^  But  numerous  statutes 
authorize  a  parent  to  sue  for  the  death  of  a  child,*' 
in  cases  where  the  parent  is  the  beneficiary,'*  either 
eo  nomine  or  as  falling  within  the  statutory  desig- 
nation of  heirs  and  next  of  kin,'"  and  where  bene- 


ing  Act). 

Ind. — Maule  Coal  Co.  v.  Parten- 
heitner,  155  Ind.  100.  56  NE  7sl, 
67  NE  710  (MlnlnK  Act):  Colllna  Coal 
Co.  V.  Hadley,  38  Ind.  A.  687,  76  NB 
832,  78  NE  353;  L.  T.  Dlckason  Coal 
Co.  V.  Unverferth,  30  Ind.  A.  548, 
66  NE  759;  Boyd  v.  Brazil  Block  Coal 
Co.,  25  Ind.  A.  157,  57  NE  732  (Min- 
ing   Act). 

Mo. — Qllkeson  v.  Missouri  Pac.  R. 
Co.,  222  Mo.  173,  121  SW  138,  24 
LRANS    844.    17*  AnnCas   763. 

N.  J. — Lower  v.  Segal,  60  N.  J.  U 
99,  36  A  777  (under  Pennsylvania 
statute). 

Oh. — Harris  v.  Rail,  etc..  Coal  Min. 
Co.,    87    Oil.    St.    450,    101    NE   923. 

Or. — Franciscovich  v.  Walton,  77 
Or.  36,  150  P  261  (Employers'  Liabil- 
ity Act). 

Pa. — ^HauKhey  v.  Flttsburc  R.  Co., 
210    Pa.    367,    59    A    1112. 

S.  D. — Beldlng  v.  Black  Hills,  etc., 
R.   Co.,   3  S.  D.   369,   53  NW  760. 

See   also  cases   supra  note   64. 

[a]  Aotioa  for  as*  of  wldowir— An 
amendment  to  the  declaration  show- 
ing that  the  suit  was  brought  for 
the  use  of  the  widow  will  not  save  it 
from  being  demurrable.  McCray  v. 
Moweaqua  Coal  Min.,  etc,  Co.,  149 
111.  A.  666. 

[b]  VBdar  th*  Orayoa  Bmyioyani' 
XdaMUty  Aot  an  action  for  the  death 
of  a  servant  cannot  be  maintained 
by  the  widow  as  decedent's  admin- 
istratrix since  the  statute  gives  a 
right  of  action  to  the  widow  and 
heirs  alone.  Hawkins  v.  Barber 
Asphalt  Pav.  Co.,   202   Fed.   340. 

66.  U.  S. — ^Hopper  v.  Denver,  etc., 
R.  Co.,  165  Fed.  273,  84  CCA  21  (Col- 
orado statute);  St.  Louis,  etc.,  R.  Co. 
V.  Needham,  62  Fed.  371,  3  CCA  129 
(under   Missouri   statute). 

Colo. — Hayes  v.  Williams,  17  Colo. 
465,   30  P   352. 

Kan. — Hamilton  v.  Hannibal,  etc., 
R.  Co.,  89  Kan.  66,  18  P  67  (under 
Missouri  statute). 

Mo. — Chandler  v.  Chicago,  etc.,  R. 
Co.,  251  Mo.  592,  158  SW  36  (holding 
that  suit  within  the  time  limited  Is 
jurisdictional);  Fulwlder  v.  Trenton 
Qas,  etc.,  Co.,  216  Mo.  682,  116  SW 
508;  Sharp  v.  Missouri  Pac.  R.  Co., 
213  Mo.  517,  111  SW  1154;  Pe^ney 
V.  St.  Joseph  Stock  Yards  Co.,  212 
Mo.  309,  111  SW  79;  Packard  v.  Han- 
nibal, etc.,  R.  Co..  181  Mo.  421,  80 
SW  951,  103  AmSR  607;  Barker  v. 
Hannibal,  etc.,  R.  Co.,  91  Mo.  86, 
14  SW  280;  McNamara  v.  Slavens,  76 
Mo.  329;  Kennedy  v.  Burrier,  36  Mo. 
128;  Coover  v.  Moore,  31  Mo.  574; 
Case  V.  Cordell  Zinc,  etc.,  Min.  Co., 
103  Ho.  A.  477,  78  SW  62  (holding 
that  the  widow  may  sue  after  six 
months  on  allegation  and  proof  that 
there  are  no  children);  Shepard  v. 
St.  Louis,  etc.,   R.   Co.,  3  Mo.   A.  650. 

S.  D.— Beldlng  v.  Black  Hills,  etc., 
R.  Co.,  3  S.   D.   369,   53   NW  750. 

[a]  As  nnaiiooessfta  mitt  affalact 
tiM  ■wrong  defendaiit  Is  an  appropria- 
tion of  the  cause  of  action  by  the 
widow,  and  the  children  cannot  there- 
after sue.  Hayes  v.  Williams,  17 
Olio.  466,  30  P  352;  Packard  v.  Han- 
nibal, etc.,  R.  Co.,  181  Mo.  421,  80 
SW  961,  103  AmSR  607. 

B7.  Ala. — Harris  v.  A.  J.  Spencer 
Lumber  Co.,   185  Ala.   648,   64   S   557; 


Williams  V.  South,  etc.,  R.  Co.,  91 
Ala.  636,  9  8  77  (Employers'  Liabil- 
ity Act). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Gar- 
ner, 76  Ark.  665,  89  SW  560;  Davis 
V.  St.  Louis,  etc.,  R.  Co.,  63  Ark. 
117,  13  SW  801,  7  LRA  283. 

Del. — Kennedy  v.  Delaware  Cotton 
Co..  20  Del.  477,  68  A  826. 

D.  C— U.  S.  Electric  Lighting  Cte. 
V.  Sullivan,  22  App.  116. 

Ky. — Harris  v.  Kentucky  Timber, 
etc,  Co.,  43  SW  462,  46  SW  -94,  19 
KyL  1731. 

Minn. — Schefller  v.  Minneapolis, 
etc.,  R.  Co.,  32  Minn.'  125,  19  NW 
656;  Nash  v.  Tousley,  28  Minn.  6, 
8    NW   876. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Hunter,   70  Miss.   471,   12  S  482. 

Nebr. — ^Wilson  v.  Bumstead,  12 
Nebr.  1,  10  NW  411. 

N.  J. — ^Fltshenry  v.  Consolidated 
Tract.  Co.,  63  N.  J.  L.  142,  42  A 
416. 

N.  T. — Ohnmacht  v.  Mt.  Morris 
Electric  Light  Co.,  66  App.  Dlv.  482, 
73  NYS  296;  Sorenson  v.  Balaban, 
11  App.  Dlv.   164,  42  NYS  654. 

N.  C. — Hoi>e  V.  Peterson,  172  N.  C. 
869,  90  SE  l'«l;  Killian  v.  Southern 
R.  Co.,    128   N.   C.   261,    38    SE   873. 

N.  D. — Harshman  v.  Northern  Pac 
R.  Co..  14  N.  D.  69,  103  NW  412. 

R.  I. — Qoodwin  v.  Nlckerson,  17 
R.   I.   478,   28   A   12. 

S.  C. — Edgar  v.  Costello,  14  8.  C 
20,  37  AmR  714. 

Tenn. — Holston  v.  Dayton  Coal, 
etc.,  Co.,  95  Tenn.   621,  32  SW  486. 

Va. — Stevenson  v.  W.  M.  Rltter 
Lumber  Co.,  108  Va.  675,  62  SE  361, 
IS    LRANS   316. 

Wash. — Manning  v.  Tacoma  R., 
etc.,  Co.,  34  Wash.  406.  75  P  994. 

W.  Va. — Shaw  v.  Charleston,  6? 
W.  Va.  488,  60  SB  627,  4  AnnCas 
616. 

See  also  supra  (  62. 

68.  U.  S. — -Hopper  v.  Denver,  etc., 
R,  Co.,  155  Fed.  273,  84.  CCA  21  (un- 
der Colorado  statute) ;  Scofleld  v. 
Pennsylvania  Co.,  149  Fed.  601  [atl 
161  Fed.  911,  88  CCA  602]  (under 
Pennsylvania  statute);  Peterman  v. 
Northern  Pac.  R.  Co.,  106  Fed.  835 
(under  Idaho   statute). 

Ala. — ^Harris  v/  A.  J.  Spencer  Lum- 
ber Co.,  185  Ala.  648,  64  S  567  (un- 
der Code  [1907]  {  2485);  Holt  v. 
StoUenwerck,  174  Ala.  213,  56  S  912; 
Williams  V.  South  Alabama,  etc.,  R. 
Co.,  91  Ala.  635,  9  S  77  (death  of 
minor  child). 

Colo.— Hlndry  v.  Holt,  24  (Jolo.  464, 
51  P  1002,  65  AmSR  236.  39  LRA  851; 
Pierce  v.  Connera.  20  Colo.  178.  183, 
37  P  721,  46  AmSR  279;  Rocky  Moun- 
tain Fuel  Co.  V.  Kovalcs,  26  Colo. 
A.    664,    144    P    863. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Moseley,   60  Fla.   186,   53  S  718. 

Ga. — ^Western,  etc.,  R.  Co.  v.  Smith, 
144  Qa.  737,  87  SE  1082  (under  Em- 
ployers' Liability  Act);  Williams  v. 
Western,  etc.,  R.  Co.,  142  Oa.  696, 
83  SE  625;  Frazier  v.  Georgia  R.  etc., 
Co.,  101  Ga.  77,  28  SE  662. 

Ind. — Louisville,  etc.,  R.  Ca  v. 
Goodykoontz,  119  Ind.  Ill,  21  NE 
472,  12  AmSR  371;  Ft.  Wayne,  etc., 
R.  Co.  V.  Beyerle,  110  Ind.  100,  11 
NB  6;  Boyd  v.  Brazil  Block  Coal  Co., 
26    Ind.   A.    167,    57    NE   732,    (A.)    60 


fleiaries  are  authorized  to  -sue  in  their  own  behalf 
without  the  intervention  of  a  use  plaintiff.'^  Undei 
such  statutes  the  personal  representative  ordinarily 
may  not  sue.** 

[$  121]  f.  Onardian.  In  several  states  guard- 
ians are  expressly  authorized  to  sue  for  the  death 
of  their  wards."    • 

[i  122]  g.  Ohildien.  Under  some  statutes  chU- 
dren  may  sue  for  the  death  of  a  parent,  in  the 
absence  of  any  other  beneficiary  with  a  prior  right 
to  sue.**  But  they  cannot  sue  where  the  statute 
gives  the  right  of  action  to  the  personal  repre- 

NB     368     (Mining    Act);     Baltimore, 


et^,  R.  Co.  V.  Bradford.  20  Ind.  A 
34S,  49  NB  388,  67  AmSR  252. 

La. — Wilson  v.  Banner  Lumber 
Co.,   108   La.   590,   32   S   460. 

Mo. — CTharlton  v.  St.  Louis,  etc, 
R.  Co..  200  Mo.  413,  98  SW  529  (un- 
der Kansas  statute) ;  Buel  v.  St.  Lou- 
Is  Transfer  Co.,  .46  Mo.  662. 

Mont.— Meisner  v.  Northern  Pat  B. 
Co.,  46  Mont    162,  127  P  146. 

Pa. — Pennsylvania  R.  Co.  v.  Zebe, 
87  Pa.  420;  Walts  v.  Pennaylvanl* 
R.  Co.,  21  Pa.  Super.  286  [aff  21( 
Pa.    166,    65  A   401]. 

Tex. — Ft.  Worth  Belt  R.  Co.  v. 
Jones,  (Civ.  A.)  182  SW  1184. 

Wash. — Noble  v.  Seattle,  19  Wash. 
133,    62   P    1013,    40   LRA   822. 

Que. — Boon  v.  -Canadian  Northern 
R.   Co.,    7   Que.   Pr.   239. 

[a]  Xn.  Alabamii,  whUe  a  father 
may  sue  for  the  death  of  a  minor 
child  under  Code  }  2588,  he  cannot 
do  so  where  the  case  is  covered  by 
the  Employers'  Act  (Code  }!  2590. 
2691)  which  gives  the  right  of  ac- 
tion to  the  personal  administrator. 
Williams  V.  South,  etc,  R.  Co.,  91 
Ala.  636,  9  S  77;  Lovell  v.  De  Bar- 
delaben  Coal,  etc.  Co.,  90  Ala.  13.  1 
S  756;  Stewart  v.  Louisville,  etc,  R 
Co.,  83  Ala.  498,  4  S  378. 

VaAar  rsdSKal  Saployan'  XlaUl- 
ity  AoV  see  supra   S   61. 

59.     See  supra  I   62. 

e&     See  supra  J  63. 

61.     See  supra  f  118. 

Joinder  of  both  parsaf  see  intra 
i   126. 

6B.  Wlnfree  v.  Northern  Pac  R. 
Co.,  173  Fed.  66,  97  CX:A  392  [aff  1«1 
Fed.  698,  and  aff  227  U.  8.  296.  33 
set  273,  67  L.  ed.  618]  (under  Wash- 
ington statute). 

[a]  In  Timlaiia — An  administrator 
can  maintain  an  action  for  the 
wrongful  death  of  a  minor  only  when 
such  minor  has  been  emancipated  bjr 
his  parents.  Wabash  R.  Co.  v.  He- 
Doniels,  183  Ind.  104,  107  NB  291; 
Berry  v.  Louisville,  etc,  R.  Co., 
128  Ind.  484,  28  NB  182;  LoulSTlll^ 
etc.,  R.  Co.  V.  Ooodykoonta.  119  Ind. 
Ill,  21  NB  472,  12  AmSR  371;  May- 
hew  V.  «urns.  103  Ind.  328,  2  NB 
7SI3;  Pittsburgh,  etc.,  R.  Ca  v.  Vln- 
ing,  27  Ind.  613,  92  AmD  269;  Ohio, 
etc,  R.  Co.  V.  Tindall,  13  Ind.  36e, 
74  AmD   259. 

ea.  See  statutory  provisions.  See 
also  supra  (  40. 

64.  U.  S. — Brown  v.  Sunday  Creek 
Co.,  165  Fed.  504  (under  Ohio  Min- 
ing Act);  Felton  v.  Spiro,  78  Fed 
676,  24  (SCA  321   (Tennessee  statute). 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Car- 
man,  92  Ark.   102. 

Qa.. — Miller  v.  Southwestern  R.  Co„ 
66  Ga.  143. 

111. — Hougland  v.  Avery  Coal,  etc., 
Co.,  152  111.  A.  678  [aff  246  111.  609. 
93  NE  40]. 

Ky.— Archer  v.  Bowling,  166  Ky. 
139,  179  SW  15;  Givens  v.  Ken- 
tucky Cent.  R.  Co..  89  Ky.  231,  12 
SW  267,  11  KyL  462;  Jordan  v.  Cin- 
cinnati, etc.,  R.  Co.,  89  Ky.  40,  11  SW 
1013.  11  KyL  204. 

Miss.— Foster  v.  Hicks,  93  Misa. 
219.  46  S  633. 

Okl. — Oklahoma  Oas,  etc..  Co.  v. 
Lukert,    16    Okl.    897,   84    P  1076. 

Pa. — Miller  v.  Pennsylvania  R-  (-<>•• 
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sentative  '*  or  to  a  parent,  although  the  children 
are  entitled  to  share  in  the  recovery.*' 

[$  123]  ta.  Heirs  or  Kezt  of  Kin."  Under 
some  statutes  the  "heirs"  or  next  of  kin  are  au- 
thorized to  sue,  in  the  absence  of  any  one  in  a 
prior  and  preferred  class.*'  Under  other  statutes 
next  of  kin  may  not  sue  in  their  own  names,  but 
the  action  must  be  brought  by  decedent's  personal 
representative  for  their  benefit."  But  it  is  fre- 
quently provided  that,  if  no  personal  representative 
has  been  appointed,  the  heirs  or  next  of  kin  may 
sue  in  their  own  namesJ" 


256  Pa.  142,  100  A  664;  North  Penn- 
sylvania B.  Co.  V.  Robinson,  44  Fa. 
175. 

Tenn. — Loague  v.  Memphis,  etc., 
R.  Co.,  91  Tenn.  4B8.  19  SW  430; 
Greenlee  v.  East  Tennessee,  etc.,  R. 
Co.,    6   Lea    418. 

Tex. — Houston,  etc.,  R.  Co.  v.  Brad- 
ley, 45  Tex.  171;  International,  etc., 
R.  Co.  v.  Seln,  11  Tex.  Civ.  A.  386, 
33    SW   558. 

OhtldMA  Ml  beaaflolartaa  see  supra 
I   62. 

Vrlor  riclit  of  widow  or  widower 
see  supra  (  119. 

66.  Oivens  V.  Kentucky  Cent.  R. 
Co.,  89  Ky.  231,  12  SW  257,  11  KyL 
452  (under  statute  as  to  death  caused 
by  railroad  companies).  See  also 
supra  {  116. 

68.  Haughey  v.  Pittsburg  R.  Co., 
210  Pa.  3S7.  69  A  1112;  Marsh  ^ 
Western  New  York,  etc,  R.  Co.,  204 
Pa.   229,  63  A  1001. 

Joinder  of  hsnefloiaxlM  see  infra 
f  125. 

67.  Who  are  heirs  and  next  of  Ida 
see  supra  S  63. 

68.  TI.  S. — Spokane,  etc.,  R.  Co.  v. 
Whitley,  237  U.  S.  487.  35  SCt  655, 
69  L.  ed.  1060.  L,RA1915F  736  (un- 
der Idaho  statute);  St.  Louis,  etc, 
R.  Co.  V.  Needi.am,  62  Fed.  371,  3 
CCA  129  (under  Arkansas  statute). 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Frost,  93  Ark.  183,  124  SW  748 
(holding  mother  not  an  heir  where 
decedent  left  children);  St.  Louts, 
etc.,  R.  Co.  V.  Corman,  92  Ark.  102, 
122  SW  116;  McBrlde  v.  Herman,  79 
Ark.    62,    94   SW   913. 

Cal. — Salmon  v.  Rathjens,  152  Cal. 
290,    92    F    733. 

Hiss. — Yazoo,  etc,  R.  Co.  v.  Wash- 
ington, 92  Miss.  129,  45  S  614. 

Mont. — Beeler   v.    Butte,   etc.,   <2op- 

?er  Dev.  Co.,  41  Mont.  466,  110  P 
28    (Mining   Act). 

Wash. — Manning  v.  Tacoma  R., 
«tc..  Co.,  34  Wash.  406.  75  P  994; 
Nesbltt  V.  Northern,  etc.,  R.  Co.,  22 
"Wash.  698,  61  P  141:  Noble  v.  Seattle, 
19  Wash.  133,  52  P  1013.  40  LRA 
£22:  Dahl  V.  Tlbbals,  5  Wash.  259, 
31    P  868. 

See  also  supra  S  63. 

[a]  The  widow  may  sue  as  an 
"heir."  St.  Louis,  etc.,  R.  Co.  v. 
Corman,  92  Ark.  102,  122  SW  116. 

69.  American  R.  Co.  v.  Birch,  224 
U.  S.  547.  32  SCt  603.  56  L.  ed.  879 
(Federal  Employers'  Liability  Act); 
Holston  V.  Dayton  Coal,  etc.,  Co.,  95 
Tenn.  521,  32  SW  486.  See  also  supra 
I  116. 

70.  See   supra   S    118. 

71.  See   Infra    J    106. 

7a.  Ash  V.  Baltimore,  etc.,  R.  Co., 
72  Md.  144.  19  A  643,  20  AmSR  461 
(holding  that  local  administrator 
may  not  sue  under  foreign  statute 
for  death  caused  In  another  state) ; 
Harvey  v.  Baltimore,  etc.,  R.  Co.,  70 
Md.  319,  17  A  88;  Baltimore,  etc..  R. 
•Co.  v.  State,  62  Md.  479.  50  AmR  233; 
Deford  V.  State,  30  Md.  179:  State 
V.  Baltimore,  etc.,  R.  Co.,  24  Md. 
84,  87  AmD  600.  See  Stewart  v.  Bal- 
timore, etc.,  R.  Co.,  168  U.  S.  447, 
18  SCt  105,  42  L.  ed.  537    (dicta). 

[a]  Vezt  fxlaad  of  lafaat. — Where 
the  action  is  brought  In  the  name 
of  the  state  on  behalf  of  a  minor 
for  the  death  of  his  parents.  It  Is 
not  Improper  to  Insert  the  name  of 
a  next  friend,  and  it  is  even  desira- 


ble to  do  so,  especially  where  the  in- 
fant is  too  young  to  make  an  affi- 
davit. But  it  Is  too  late,  afrer  ver- 
dict, to  urge  the  objection  that  the 
name  of  a  next  friend  should  have 
been  inserted.  Albert  v.  State,  66  Md. 
325,  7  A  697,  69  AmR  159. 

78.  U.  8. — American  R.  Co.  v. 
Birch,  224  U.  S.  547.  32  SCt  603,  56 
L.  ed.  879;  St  Louis,  etc,  R.  Co. 
V.  Needham.  52  Fed.  371.  8  CCA  129 
(under  Arkansas  statute). 

Ark. — McBride  v.  Berman,  79  Ark. 
62,   94  SW   913. 

Cal. — Munro  v.  Pacific  Ck>ast  Dredg- 
ing, etc,  Co.,  84  C^al.  515,  24  F  303, 
18  AmSR   248. 

Colo. — Pierce  v.  Connor,  20  Colo. 
178,    37   P   721,   46   AmSR   279. 

Ida. — ^Whitley  v.  Spokane,  etc.,  R, 
Co.,  23  Ida.  642,  132  P  121  [aft  237 
U.  S.  487,  35  SCt  656,  59  L.  ed.  1060, 
LRA1915F    736]. 

111. — McFadden  v.  St.  Paul  Coal 
Co.,  263  111.  441,  105  NB  314;  Willis 
Coal,  etc.,  Co.  v.  Grlzsell,  198  111. 
313.  65  NB  74;  Beard  v.  Skeldon,  113 
111.  584;  Hougland  v.  Avery  Coal,  etc., 
Co.,  152  111.  A.  673  [aft  246  III.  609, 
93  NB  40]  (Mining  Act):  Consoli- 
dated Coal  Co.  V.  Dombroski,  106  111. 
A.  641. 

Md.— Deford  v.  State,  30  Md.  179. 

Miss.— Kelly  v.  Howard.  98  Miss. 
543.  64  S  10,  AnnCasl913B  229;  Fos- 
ter v.  Hicks,  93  Miss.  219,  46  S  633; 
Pickens  v.  Illinois  Cent.  R.  Co.,  92 
Miss.    210,    45    S    868. 

Mo. — Senn  v.  Southern  R.  (3o..  124 
Mo.  621,  28  SW  66;  Marques  v.  Kocii. 
176   Mo.   A.    143,    161   SW  648. 

N.  Y.— Matter  of  Taylor,  204  N.  T. 
135,  97  NB  602,  AnnCaslOlSD  276  [rev 
on  other  grounds  232  U.  8.  368,  34 
SCt   350,    58   L.   ed.   638]. 

Okl. — Shawnee  Gas.  etc,  Co.  v. 
Motesenbocker,  41  Okl.  454,  138  P 
790. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Mertlnk,  101  Tex.  166,  105  SW  485; 
Missouri  Pac  R.  Co.  v.  Henry,  76 
Tex.  220,  12  SW  828;  East  Line, 
etc.,  R.  Co.  V.  Culberson,  68  Tex.  664, 
6  SW  820;  Galveston,  etc.,  R.  Co. 
V.  Le  Glerse,  51  Tex.  189;  Houston, 
etc,   R.    Co.   V.   Bradley,   45   Tex.   171. 

Wash. — Koloft  V.  Chicago,  etc,  R. 
Co.,  71  Wash.  543.  129  P  398;  RIgga 
V.  Northern  Pac.  R,  Co.,  60  Wash. 
292,  111  P  162;  Copeland  v.  Seattle, 
33  Wash.  415,  74  P  582,  65  LRA 
333. 

"The  act  pregnantly  negatives  the 
construction  which  would  aiuthorize 
a  succession  of  independent  actions 
by  the  several  parties  entitled." 
Houston,  etc..  R.  Co.  v.  Moore,  49 
Tex.   31,  45.   80  AmR  98. 

"While  there  can  be  but  one  ac- 
tion and  the  recovery  to  which  all 
persons  included  in  the  term  'heirs' 
are  entitled  must  be  had  therein  or 
be  deemed  to  be  waived  (Daubert 
V.  Western  Meat  Co.,  139  Cal.  480, 
69  P  297,  73  P  244,  96  AmSR  154), 
the  loss  of  each  and  all  must  be 
considered."  Slmoneau  v.  Pacific 
Electric  R.  Co..  159  Cal.  494,  508,  115 
P  320. 

7*.  111. — ^Hougland  v.  Avery  (^al. 
etc.  Co..  162  111.  A.  673  [aff  246  111. 
609.  93  NE  40]  (under  Mines  and 
Miners'  Act). 

Ky. — ^McClurg  V.  Igleheart,  33  SW 
80,    17    KyL    913. 

La. — Robldeaux  v.  Hebert,  118  La. 


{%  124]  1  Tbe  State.  Under  some  statutes 
the  remedy  mast  be  prosecuted  by  indictment,"-  and 
under  others,  by  an  action  in  the  name  of  the 
state  for  the  use  of  those  beneficially  entitled.^' 

[$  125]  j.  Joinder.  The  statutes  usually  have 
been  construed  as  authorizing  only  one  action  in 
which  all  the  damages  for  the  benefit  of  all  the 
beneficiaries  shall  be  recovered."  Accordingly  all 
beneficiaries  entitled  to  sue  may  join  as  plaintiffs 
in  a  single  action,'''  and  under  some  statutes  such 
joinder  is  necessary,**  while  under  others  it  is  not 
•necessary,'*  and  under  still  others  any  beneficiary 

1089,  43  S  887,   12  LRANS  632. 

Miss. — ^Kelly  v.  Howard,  98  Miss. 
543,  54  S  10,  AnnCasl913B  229;  Fos- 
ter V.  Hicks,    93   Miss.   219,   46   S  533. 

Pa. — North  Pennsylvania  R.  Co.  v. 
Robinson,  44  Pa.  175  (children); 
Pennsylvania  R.  Co.  v.  Zebe.  37  Pa. 


420   (father  and  mother  Jointly). 

Tex. — Texas,  etc,  R.  Co.  v.  Hall, 
83  Tex.  675, '19  SW  121;  Houston, 
etc,  B.  Co.  V.  Mcore,  49  Tex.  31, 
30  AmR  98. 

Que. — Boon  v.  Canadian  Northern 
R.  Co.,  7  Qua.  Pr.  239. 

7B.  U.  S.— Missouri,  etc,  R.  Co, 
V.  Foreman,  174  Fed.  377,  98  CCA 
281  (under  Arkansas  statute);  Rob- 
erts V.  Central  rff  Georgia  R.  Co.,  124 
Fed.  471  (under  Georgia  statute); 
Whelan  v.  Rio  Grande  Western  R. 
Co.,  Ill  Fed.  326  (under  Montana 
statute);  St.  Louis,  etc.,  R.  Co.  v. 
Needham,  52  Fed.  371.  3  CCA  129 
(under  Arkansas  statute). 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Henrle,  87  Ark.  443.  112  SW  967; 
McBrlde  v.  Berman,  79  Ark.  62,  94 
SW  913. 

Cal. — Salmon  v.  Rathjens,  152  CaL 
290.  «2   F  733. 

Ga. — Denham  v.  Texas  Ck>.,  19  Ga. 
A.    662.    91    SE    1070. 

Mo. — Clark  v.  Kansas  CHty,  etc,  R. 
Co.,  219  Mo.  524,  118  SW  40;  Hen- 
nessy  v.  Bavarian  Brewing  Co.,  145 
Mo.  104,  46  SW  966,  68  AmSR  664, 
41    LRA   386. 

Okl. — Shawne;  Gas,  etc.,  Co.  v. 
Motesenbocker,  41  Okl.  464,  138  F 
790. 

Ont. — Linden  v.  Trussed  Concrete 
Steel  Co.,  18  Ont  L.  540,  11  OntWR 
1003. 

[a]  Beasoa  for  mla. — (1)  "From 
these  provisions  of  the  statute,  from 
the  basis  of  distribution  there  fixed, 
it  clearly  appears  that  none  of  the 
heirs  is  given  a  separate  action,  or 
a  separable  Interest  In  the  action, 
against  the  wrong-doer,  until  after 
the  Judgment  Is  recovered,  but  that 
all  are  Jointly  Interested  In  the  cause 
of  action  until  distribution  of  the 
proceeds  is  adjudged.  In  this  case 
the  half-brother  had  a  Joint  and  equal 
interest  with  the  plaintiH  in  the  ac- 
tion and  the  recovery,  and  it  is  well 
settled  that  when  the  action  Is  for 
the  assertion  of  a  Joint,  and  not  a 
several,  interest,  all  persons  having 
an  Interest  In  the  subject  of  the  ac- 
tion or  the  relief  demanded  must  be 
Joined."  St  Louis,  etc,  R.  Co.  v. 
Needham,  52  Fed.  371,  874,  3  CCA  129. 
(2)  "The  right  of  recovery  being 
Joint  and  enforceable  only  In  a  sin- 
gle action,  it  follows  that  the  right 
to  sue  as  to  the  widow  and  chil- 
dren Is  coordinate,  neither  havtng 
a  prior  right  as  to  the  other."  Ko- 
loft V.  Chicago,  etc.,  R.  Co.,  71  Wash. 
643.  550.  129  P  398. 

[b]  In  OeoTSia,  minor  children  re- 
siding with  their  father  cannot  main- 
tain an  Independent  and  separate 
action  for  the  homicide  of  their 
mother,  under  Civ.  Code  (1910)  J 
4424  which  confers  only  a  Joint  right 
of  action.  Roberts  v.  Central  of 
Georgia  R.  Co..  124  Fed.  471:  Den- 
ham  V.   Texas  Co.,    (A.)    91   SE   1070. 

76.  Le  ^lanc  v.  United  Irr.,  etc., 
Co..  129  La.  196,  55  S  761  (Joinder  of 
mother  in  action  by  father);  Robl- 
deaux V.  Hebert,  118  La.  1089,  43  S 
887,  12  LRANS  632. 
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has  a  r^ht  to  eome  in  and  be  made  a  party  plain- 
tiff i£  he  so  electsJ*  One  who,  under  the  circum- 
stances of  the  particular  case,  is  not  a  beneficiary 
entitled  to  share  in  the  recovery  is  neither  a  neces- 
sary nor  a  proper  party.'*  This  rule  has  been  ap- 
plied to  persons  who  would  be  beneficiaries  except 
for  the  fact  that  they  were  not  dependent  on 
deceased."  But  the  better  view  is  that  such  persons 
must  be  joined  in  order  to  conclude  them  on  the 
issue  of  dependency  without  vexing  defendant  with 


a  multitude  of  soits.**  A  beneficiary  who  has  com- 
promised and  settled  his  individual  claim  is  not  a 
necessary  party  to  an  action  by  or  for  the  other 
beneficiaries.*^  But  it  is  no  answer  to  an  objection 
made  for  want  of  necessary  parties  to  reply  that 
the  claim  of  the  unjoined  beneficiary  is  barred  by 
the  statute  of  limitations.*^  A  failure  to  join  all 
the  beneficiaries  in  the  suit  will  not  exclude  those 
not  joined  from  participating  in  the  damages  re- 
covered, either  by  procuring  the  entry  of  judgment 


77.  Pierce  v.  Conners,  20  Colo. 
178,  J7  P  721,  46  AmSR  279;  Archer 
V.  BowUnB,  166  Ky.  139,  179  SW  15: 
Martin  v.  Smith,  110  SW  413,  33 
KyL    582. 

[a]  mtervvntloiL — ^Where  the  pe- 
tition avers  that  the  decedent  left 
no  widow  or  children,  and  that  his 
father,  mother,  brother,  and  sister 
are  his  next  of  kin.  It  Is  not  error 
for  the  trial  court  to  allow  a  child 
by  a  common-law  marriage  to  be 
made  a  party  and  file  a  pleading  in 
which  she  avers  that  her  mother, 
l>rother,  and  herself  are  the  next  of 
kin  of  the  deceased,  and  thus  en- 
able the  court  to  protect  the  rights 
of  the  true  beneficiaries.  Erie  R. 
Co.  V.  Dump,  35  Oh.  Clr.  Ct.  425.  2 
Oh.  A.   210. 

78.  U.  S. — Western  TTnion  Tel.  Co. 
V.  McGill.  57  Fed.  699,  6  CCA  521, 
21   LRA   818. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Frost,  93  Ark.  183,  124  SW  748. 

Ga. — Western,  etc.,  R.  Co.  v.  Har- 
ris,  128   Oa.   394,  57  SE  722. 

111. — Willis  Coal,  etc..  Co.  v.  Qriz- 
lell,  198  111.  313,  65  NE  74;  Hart  v. 
Penwell  Coal  Min.  Co.,  146  111.  A.  165; 
Consolidated  Coal  Co.  v.  Dombro- 
ski,   106    III.   A.   641. 

Ind. — Smith  V.  Cleveland,  etc.,  R. 
Co.,  (A.)  117  NE  634;  Smith  v.  Cleve- 
land,   etc.,    R.    Co.,    (A.)    115    NE   603. 

Mass. — Daly  v.  New  Jersey  Steel, 
etc.,  Co.,  155  Mass.  1,  29  NE  507. 

Okl. — ^Kala  Inla  Coal  Co.  v.  Ghl- 
nelll,    155    P    606. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Henry,  75  Tex.  220,  12  SW  828;  Texas 
Cent.  R.  Co.  v.  Frasier,  (Tex.  Civ. 
A.)  34  SW  664  [rev  on  other  grounds 
90  Tex.  33,  36  SW  432];  St.  Louis, 
etc.,  R.  Co.  v.  Taylor,  S  Tex.  Civ.  A. 
668.  24  SW  975.  . 

[a]  FkMatB, — (1)  Where  a  dece- 
dent has  left  children,  his  mother  Is 
not  an  heir  at  law  within  the  terms 
of  the  statute,  and  hence  she  is  not 
a  proper  party,  altl^ough  decedent 
contributed  to  her  support.  Kansas 
City  Southern  R.  Co.  v.  Frost,  93 
Ark.  183.  124  SW  748.  (2)  In  a 
death  action  by  decedent's  widow  and 
eon  and  for  the  use  of  decedent's 
mother,  where  the  mother  claimed 
no  damages  and  testified  that  dece- 
dent was  not  contributing  anything 
to  her  support  at  the  time  of  his 
death,  her  then  husband,  decedent's 
step-father,  was  not  a  necessary 
party  to  the  action.  Houston,  etc., 
R.  Co.  v.  Lemalr,  65  Tex.  Civ.  A. 
237,   119   SW  1162. 

[b]  OUldran. — ^Under  a  statute 
vesting  the  right  of  action  in  the 
widow,  or  If  there  is  no  widow  then 
in  the  minor  children,  the  adult  chil- 
dren of  deceased  could  not  Join  the 
minor  children  .In  the  action,  and  a 
demurrer  to  the  complaint  should 
have  been  sustained.  Western,  etc.,  R. 
Co.  V.  Harris.  128  Ga.  394,  57  SE  722. 

[c]  axandcUldrai. — Under  a  stat- 
ute providing  that  the  action  shall 
be  for  the  sole  and  exclusive  benefit 
of  the  surviving  husband,  wife,  chil- 
dren, and  parents  of  the  deceased, 
the  grandchildren  are  not  necessary 
or  proper  parties.  Dallas  Rapid- 
Transit  R.  Co.  V.  Elliott,  7  Tex.  Civ. 
A.    216.    26    SW   456. 

[d]  Widower. — ^Where  the  recov- 
ery Is  for  the  benefit  of  the  chil- 
dren and  next  of  kin,  a  widower  Is 
not    a     necessary     or     proper    party. 


Western  Union  Tel.  Co.  v.  McOIU,  57 
Fed.  699,  6  CCA  621,  21   LRA  818. 

[e]  Brotheia  and  atatenb^— Under 
Comp.  L.  (1909)  J  6946,  where  a  de- 
ceased child  leaves  no  issue,  hus- 
band, or  wife,  but  leaves  father  and 
mother,  brothers  and  sisters  of  de- 
ceased should  not  be  Joined  with  the 
father  and  mother  In  an  action  for 
wrongful  death,'  because  In  such 
case  the  parents  are  the  only  next 
of  kin.  Kali  Inla  Coal  Co.  v.  '^hi- 
nelll,    (Okl.)    155   F  606. 

[f]  Useal  helm,  or  adopted  chil- 
dren, entitled  only  In  absence  of  a 
surviving  widow,  cannot  properly  be 
Jolhed  with  such  widow.  Hart  v. 
Penwell  Coal  Min.  Co..  146  111.  A. 
156   (under  Mining  Act). 


[g]  Aotloa  •ralaat 
boadamen.— In  Kentucky,  In  a  suit 
by  a  widow  against  a  peace  ofBcer 
of  a  town  and  his  bondsmen  for 
the  killing  of  her  husband  by  the 
careless,  wanton,  or  malicious  use  of 
firearms,  neither  the  town  nor  the 
commonwealth  are  necessary  parties 
plaintiff.  Bolton  v.  Ayers,  110  SW 
386,   33  KyL  591. 

79.  See  cases  infra  this  note. 

[a]  Dependents  of  deceaseds— 
(1)  Where  a  statute  declares  that 
In  case  the  deceased  leaves  no  hus- 
band, wife,  or  minor  children,  those 
dependent  upon  him  may  sue,  the 
mother  and  minor  sisters  and  nieces, 
being  dependent  upon  the  decedent, 
are  proper  parties,  but  not  adult  sis- 
ters, although  they  also  were  sup- 
ported by  the  deceased.  Duval  v. 
Hunt,  34  Fla.  86,  15  S  876.  (2) 
"When  the  statute  provides  that  the 
next  of  kin  of  the  deceased  who  were 
dependent  on  him  for  support  may 
maintain  the  action,  only  such  of 
the  next  of  kin  as  were  actually  de- 
pendent on  the  deceased  for  support 
should  or  can  properly  be  Joined  as 
parties  plalntlB."  Willis  (Joal,  etc., 
Co.  v.  Oriszell,  198  111.  313,  315,  65 
NE  74.  (3)  Under  St.  (1887)  o  270 
{  2,  giving  a  right  of  action  to  a 
widow  and  dependent  next  of  kin, 
where  an  employee  Is  Instantly  killed 
by  the  negligence  of  his  employer. 
It  is  not  necessary  that  all  the  next 
of  kin  should  be  Joined  In  the  ac- 
tion, but  it  Is  sufficient  to  Join  such 
,as  have  been  dependent  upon  the  de- 
ceased for  support,  and  when  it  ap- 
pears that  a  sister  only  was  depend- 
ent, the  action  may  properly  be 
brought  In  her  name  alone.  Daly  v. 
New  Jersey  Steel,  etc.,  Co.,  155  Mass. 
1,  29  NE  507.  (4)  Where  a  statute 
provides  that  the  action  shall  be  for 
"the  sole  and  exclusive  benefit  of 
the  surviving  husband,  wife,  chil- 
dren, and  parents"  of  the  deceased, 
a  father  not  dependent  on  the  de- 
ceased. Is  not  a  necessary  party  to 
the  action,  where  the  deceased  -left 
a  wife  and  children  dependent  on 
him  for  support,  the  damages  being 
clearly  Intended  for  those  only  who 
are  Injured  by  the  death.  St.  Louis, 
etc.,  R.  Co.  V.  Taylor,  5  Tex.  Civ.  A. 
668,  24  SW  976.  (5)  In  an  action  by 
a  widow  for  the  death  of  her  hus- 
band. It  is  not  necessary  to  Join  the 
father  of  the  husband,  where  such 
father  received  no  support  from  the 
husband  and  was  not  dependent  on 
him.  Texas  Cent.  R.  Co.  v.  Prazler, 
(Tex.  Civ.  A.)  34  SW  664  [rev  on 
other  grounds  90  Tex.  33.  36  SW  482]. 

80.  Kansas    City    Southern    R.    Co. 


V.  Henrle,  87  Ask.  443,  112  SW  967; 
McBrlde  v.  Herman,  79  Ark.  62,  94 
SW  913.  See  also  St.  Louis,  etc., 
R.  Co.  V.  Needham,  62  Fed.  S71,  I 
CCA  129  (where  one  not  Joined  was 
held  entitled  to  be  heard  as  to  the 
existence  of  an  Interest  in  him).  ' 
.  [a]  BnJe  awpUed.  —  "Mrs.  Mc- 
Brlde contends  that,  having  shown 
afllrmatively,  and  the  testimony  be- 
ing uncontradicted,  that  McBrlde  did 
not  contribute  to  the  support  of  his 
next  of  kin,  they  have  no  cause  of 
action,  and  she  Is  the  real  party 
In  Interest,  and  only  party  In  In- 
terest, and  therefore  capacitated  to 
sue  alone.  The  vice  in  the  latter 
argument  Is  that  It  allows  the  main- 
tenance of  the  suit  on  testimony 
which  may  be  contradicted  or  rebut- 
ted by  the  next  of  kin.  and  yet  they 
are  not  given  the  opportunity  to  do 
so  by  being  made  parties,  nor  their 
interests  protected  by  an  adminis- 
trator, r  The  result  of  such  construe- 
tlon  would  be  to  allow  as  many 
suits  for  the  death  of  a  person  as 
there  might  be  parties  mentioned  in 
the  statute,  who  receive  contribu- 
tions from  him.  In  this  case,  for 
Instance,  the  evidence  here  shows 
that  McBrlde  contributed  most  of 
his  earnings  to  the  support  of  his 
wife;  but  the  sister  and  brothers 
have  not  been  heard,  and  In  sut(se- 
quent  suits,  each  suing  for  himself 
or  herself,  evidence  might  be  ad- 
duced showing  dependence  upon  him 
or  contributions  from  him,  and  thus 
Mrs.  Herman  be  subjected  to  a  suit 
by  the  widow  and  additional  suits 
by  each  of  the  heirs  at  law  for  the 
one  negligent  act."  McBrlde  v.  Her- 
man, 79  Ark.   62,  64,  94   SW  913. 

81.  Foster  V.  Hicks.  93  Miss.  219. 
46  S  683;  Ft.  Worth,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  616,  22  SW  578  (hold- 
ing that  a  release  by  a  beneficiary 
not  Joined  as  a  party  cannot  be  es- 
tablished by  ex  parte  aflldavtts)  ;  Dal- 
las, etc.,  R.  Co.  V.  Splker,  59  Tex. 
435;  Houston,  etc.,  R.  Co.  v.  Brad- 
ley, 45  Tex.  171  (widow);  Industrial 
Cotton  Oil  Co.  V.  Lial,  (Tex.  Civ. 
A.)  164  SW  40;  Ft.  Worth,  etc.  R 
Co.  V.  Wilson,  3  Tex.  CIv.  A_  683, 
24   SW   686. 

83.  St.  Louis,  etc,  R.  Co.  v.  Need- 
ham,  62  Fed.  871,  3  (X2A  12S;  Ft. 
Worth,  etc.,  R.  (5o.  v.  Wilson.  85 
Tex.  516.  22  SW  678;  Dallas,  etc., 
R.  Co,  V.  Splker,   59  Tex.  435. 

[a]  Season  for  role, — '"The  con- 
tention that  the  action  on  behalf  of 
the  half-brother,  though  he  was  a 
minor,  was  barred  by  the  limitation 
contained  in  the  act  of  1888  before 
the  answer  in  this  action  was  filed, 
will  not  now  be  considered,  beeau.te 
the  question  on  which  thla  case  turns 
was  fairly  presented  by  the  demurrer 
to  the  complaint  within  the  two- 
years'  limitation  prescribed  by  that 
statute,  was  renewed  and  insisted  up- 
on by  the  second  defense  set  forth 
in  the  answer  and  throughout  the 
trial,  and  ought  not  to  be  disregard- 
ed now;  and  for  the  further  reason 
that  any  opinion  we  might  now  ex- 
press as  to  the  effect  of  this  limi- 
tation on  the  rights  of  this  half- 
brother  would  not  bind  him,  (since 
he  is  not  In  court.)  and  ought  not 
to  be  formed  or  expressed  until  he 
Is  heard."  St.  Louis,  etc  B.  Co. 
V.  Needham,  62  Fed.  371,  376.  3  CCA 
129. 


For  later  oases,  dcrelopsients  and  ohaafes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  favor  of  plaintiffs  or  otherwise.**  The  improper 
or  unnecessary  joinder  of  a  party  plaintiff  will  not 
defeat  recovery.** 

RspresentotlT*  raits.  Frequently  the  widow  or 
widower,  or  parents,  or  the  heirs  or  next  of  kin, 
a^  authorized  to  sue  for  all  the  statutory  bene- 
ficiaries,'* and  in  such  case  beneficiaries  other  than 
those  designated  by  the  statute  to  sue  need  not  be 
joined  as  plaintiffs,**  and  in  some  jurisdictions  they 
cannot  properly  be  joined,*^  although  such  joinder 


88.  See  supra  I  66.  See  also  In- 
fra I  140. 

84.  Atlanta,  etc.,  R.  Co.  v.  Wilson, 
119  Oa.  781,  47  SB  866;  Jones  v.  Kan- 
sas City,  etc..  R.  Co.,  178  Mo.  B28, 
77  SW  890.  101  AraSR  434.  i 

[a]  Tor  •KUiipl*<— (1)  The  fact 
that  a  widow  to  whom  the  right  of 
action  is  given  by  the  statute  un- 
necessarily joins  as  party  plaintiff 
the  minor  child  of  herself  and  de- 
ceased who  la  also  a  beneficiary  will 
not  defeat  recovery.  Jones  v.  Kansas 
City,  etc..  R.  Co.,  178  Mo.  528,  77 
SW  890,  101  AmSR  434  (under  Kan- 
sas statute).  (2)  A  complaint 
brought  under  a  statute  designating 
the  administrator  as  the  party  to 
sue  Is  not  subject  to  general  de- 
murrer, because  the  children  of  the 
deceased  are  '  Improperly  joined  as 
beneflclarles,  although  on  special  de- 
murrer the  names  of  the  children 
would  be  stricken.  Atlanta,  etc.,  R. 
Co.  V.  Wilson,  119  Ga.  781,  47  SE 
366   (under  Tennessee  statute). 

as.  U.  S. — Roman  v.  Lehigh  Val- 
ley Coal  Co.,  241  Fed.  695  (under 
Pennsylvania  statute);  Conover  v. 
Pennsylvania  R.  Co.,  176  Fed.  638 
(under  Pennsylvania  statute);  Mls- 
aourl,  etc,  R.  Co.  v.  Foremfin,  174 
Fed.  877,  98  CCA  281  (under  Arkan- 
sas statute) ;  Felton  v.  Spiro,  78  Fed. 
S76,  84  CCA  470  (under  Tennessee 
statute). 

Ark. — Kansas  City  Southern  R.  Ca 
V.  Frost.  93  Ark.  183,  124  SW  748. 

111. — Hart  V.  Penwell  Coal  MIn.  Co., 
146  111.  A.  165;  Consolidated  Coal  Co. 
V.  Dombroski,  106  111.  A.  641. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139.  179  SW  15;  McClure  ▼.  Alexan- 
der, 24  SW  619,  16  KyL  782.    - 

Miss.— Howard  v.  Kelly.  Ill  Miss. 
285,  71  S  391;  Kelly  v.  Howard,  98 
Miss.  543,  64  S  10,  AnnCa8l913B  229; 
Foster  v.  Hicks,  93  Miss.  219,  46 
S  533. 

Mo. — Marques  v.  Koch.  176  .Mo.  A. 
143.  161  SW  648  (under  Kansas  stat- 
ute). 

Pa. — Haughey  v.  Pittsburg  R.  Co., 
210  Pa.  367,  59  A  1112;  Huntington, 
etc.,  R.,  «tc.,  Co.  •  V.  Decker,  84  Pa. 
419;  Kauflman  v.  Manor  Tp..  11  Pa. 
Co.,  304;  South  Easton  v.  Reinhart, 
IS   WklyNC  389. 

Tenn. — Tennessee  Cent.  R.  Co.  y. 
Brown,  126  Tenn.  361,  143  SW  1129; 
Illinois  Cent.  R.  Co.  v.  Davis,  104 
Tenn.  442,  68  SW  296;  Collins  v.  East 
Tennessee,  etc.,  R.  Co.,  9  Heisk.  841. 

Tex. — Galvebton,  etc.,  R.  Co.  v. 
Le  Olerse,  51  Tex.  189;  Taylor  v„Oas, 
etc.,  Co.  (Civ.  A.)  93  SW  674  (without 
knowledge  of  chirdren  or  appoint- 
ment of  guardian). 

C^an. — ^Walkerton  v.  Erdman,  23 
Can.  S.  C.  362. 

Ont.— Campbell  v.  Ontario  Lumber 
Co.,  3  OntWR  236. 

[a]  IB  T*saa<— "The  statute  (ar- 
ticle 3022.  Rev.  St.  1896)  provides 
that  'the  action  may  be  brought  by 
all  the  parties  entitled  thereto,  or 
by  any  one  or  more  of  them  for  the 
benefit  of  all.'  Under  that  statute 
Addle  Scott  had  the  authority  to  sue 
for  herself  and  for  the  benefit  of 
the  minor  children  without  notice  to 
them,    and    the    failure    to   appoint   a 

fruardlan  ad  litem  did  not  render  the 
udgment  open  to  attack."  Taylor  v. 
San  Antonio  Qas,  etc,  Co.,  (Civ.  A.) 
93   SW  674.  ^ 

86.  Ky. — Archer  v.  Bowling,  166 
Ky.  139,  179  SW  16;  Martin  v.  Smith, 
110  SW  413.  33  KyL  582. 


Miss. — ^Foster  v.  Hicks,  93  Ulss. 
219,  46  S  533. 

Mo. — Jones  v.  Kansas  City,  etc., 
R.  Co.,  178  Mo.  628,  77  SW  890,  101 
AmSR    434    (under    Kansas   statute). 

Okl. — Oklahom^i  Oas,  etc.,  Co.  v 
Lukert.  16  Okl.  397,  84  P  1076. 

Tenn. — Collins  ▼.  East  Tennessee, 
etc,  R.  Co.,  9  Heisk.  841. 

[a]  la.  Karyland  the  action  la 
brought  in  the  name  of  the  state, 
and  It  is  not  necessary  that  all  the 
children  of  the  deceased  be  joined 
aa  cestuls  que'  use,  but  those  who 
are  joined  cannot  complain,  as  they 
cannot  be  Aamaged  thereby,  nor  can 
defendant,  as  he  will  not  be  sub- 
ject to  another  action.  Deford  v. 
State.  30  Md.  179. 

87.  '  Conover  ▼.  Pennsylvania  R. 
Co.,  176  Fed.  638  (under  Pennsyl- 
vania statute);  Atlanta,  etc,  R.  Co. 
v.  Wilson,  119  Qa.  781,  47  SE  866; 
Miller  V.  Penneylvania  R.  Co..  266  Pa. 
142,  100  A  654;  Haughey  v.  Pittsburg 
R.  Co.,  210  Pa.  367,  69  A  1112;  Phila- 
delphia, etc,  R.  Co.  V.  Conway,  112 
Pa.  611,  4  A  362;  Huntington,  etc., 
R.  Co.  V.  Decker,  84  Pa.  419;  Kauff- 
man  v.  Manor  Tp.,  11  Pa.  Co.  304; 
South  Elaston  v.  Reinhart,  IS  Wkly 
NC  (Pa.)  389. 

83.  Philadelphia,  etc.,  R.  Co.  v. 
Conway,  112  Fa.  611.  4  A  862;  Sny- 
der V.  Philadelpb4a,  etc.,  R.  Co.,  9 
Pa.  Dlat.  3;  South  Easton  v.  Rein- 
hart. 18  WklyNC  (Pa.)  389. 

89.  Kluchnik  v.  Lehigh  Valley  R. 
Co.,  228  Fed.  880,  143  CCA  278  (un- 
der Pennsylvania  statute) ;  Missouri, 
etc.,  R.  Co.  V.  Foreman,  174  Fed.  377, 
98  CCA  281  (under  Arkansas  stat- 
ute); Salmon  v.  Rathjens,  162  Cal. 
290,  92  P  733;  Davis  v.  Pennsylvania 
R.  Co.,  34  Pa.   Super.   388. 

[a]  Tlma  where  a  statute  gives  a 
right  of  action  for  wrongful  death, 
whej;e  there  Is  no  personal  repre- 
sentative, to  the  heirs  at  law,  and  the 
deceased  left  as  his  oflly  heirs  at 
law  his  wife  and  mother,  the  mother 
was  a  necessary  party  even  though 
she  may  not  have  individually  sus- 
tained any  pecuniary  loss  through 
his  death.     Missouri,  etc.,   R.  Co.   v. 

f'oreman,     174     Fed.     377,     98     CCA 
81. 

Joiader  of  tathar  and  mother  see 
infra  text  and  note  96  et  seq. 

90.  San  Antonio,  etc..  R.  Co.  v. 
'Mertink,   101    Tex.    166,    105    SW   486; 

Merchants,  etc.,  Oil  Co.  v.  Bums,  96 
Tex.  673,  74  SW  758  [rev  (Civ.  A.)  72 
SW  626];  Ft.  Worth,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  616,  22  SW  578; 
Missouri  Pac.  R.  Co.  v.  Henry,  76 
Tex.  220,  12  SW  828;  East  Line,  etc., 
R.  Co.  V.  Culberson.  68  Tex.  664, 
6  SW  820;  Texas,  etc.,  R.  Co.  v. 
Berry.  67  Tex.  238,  5  SW  817;  Dallas, 
etc.,  R.  Co.  V.  Spicker,  61  Tex.  427, 
48  AmR  297;  Dallas,  etc.,  R.  Co.  v. 
Spiker,  59  Tex.  i35;  Galveston,  etc., 
R.  Co.  V.  Le  Qlerse,  61  Tex.  189; 
Houston,  etc.,  R.  Co.  v.  Moore,  49 
Tex.  31,  30  AmR  98;  Houston,  etc., 
R.  Co,  v.  Bradbury,  45  Tek.  171; 
Houston,  etc.,  R.  Co.  v.  Shaw,  2  Tex. 
Unrep.  Cas.  553  (widow  or  next 
friend  of  children);  Schaff  v.  Shep- 
herd, (Tex.  Civ.  A.)  196  SW  232; 
San  AntAnlo  Portland  Cement  Co.  v. 
GschweilBer,  (Tex.  Civ.  A.)  191  SW 
599;  Galveston,  etc,  R.  Co.  v.  Pen- 
nington, (Tex.  Civ.  A.)  166  SW  464; 
Cniicago,  etc.,  R.  Co.  v.  Oliver,  (Tex. 
CJv.  A.)  159  SW  863;  San  Antonio, 
etc,  R.  Co.  V.  Williams,  (Tex.  Civ.  A.) 
168  SW  1171;  Vernon  Cotton  Oil  Co. 


has  been  held  to  be  a  hamdess  erh>r.**  But  all  per- 
sons in  the  class  authorized  to  sue  must  be  joined,** 
except  under  some  statutes  which  authorize  any  one 
or  more  of  the  beneficiaries  to  sue  for  the  benefit 
of  all,*"  and  even  under  such  statutes  it  is  said  to 
be  the  better  practice  for  all  to  join  as  parties,** 
and  in  any  event  all  beneficiaries  must  be  either 
joined  as  actual  parties  or  included  by  proper  alle- 
gations in  the  benefit  of  the  action.*^  Where  the 
right  of  action  is  in  the  personal  representative 

v.  Catron,  (Tex.' Civ.  A.)  137  SW  404; 
Houston,  etc.-,  R.  Co.  v.  Lemair,  66 
Tex.  Civ.  A.  237,  119  SW  1162;  In- 
ternational, etc.,  R.  Co.  v.  Ploeger, 
(Tex.  Civ.  A.)  93  SW  226;  De  Garcia 
V.  Sa^  Antonio,  etc*  R.  Co.,  (Tex. 
Civ.  A.)  90  SW-  670;  El  Paso,  etc., 
R.  Co.  V.  Whatley,  (Tex.  Civ.  A.)  76 
SW  589;  Galveston,  etc,  R.  Co.  v. 
McCray,  (Tex.  Civ.  A.)  43  SW  276; 
San  Antonio  St.  R.  Co.  v.  Renken, 
16  Tex.  Civ.  A.  229.  88  SW  829; 
Ft.  Worth,  etc.,  R.  Co.  v.  Wilson. 
8  Tex.  Civ.  A.  683,  24  SW  686.  See 
Gulf,  etc.,  R.  Co.  V.  Hernandex,  (Tex. 
Civ.  A.)  45  SW  197  (holding.  In  an 
action  by  the  widow,  children,  and. 
mother  of  the  deceased  person,  that 
the  mother  should  have  been  retained 
as  a  party  to  the  suit,  although  there 
was  evidence  tending  to  ahow  that 
she  was  not  a  necessary  party). 

"Unquestionably,  it  may  be  brought 
by  all  or  any  one  of  the  parties;  but 
whether  brought  by  one  or  all,  it 
is  brought  for  the  sole  and  exdu" 
sive  benefit  of  the  surviving  hus- 
band, wife,  child  or  children,  and 
parents  of  the  deceased,  who  are 
alive  at  the  date  of  the  recovery.  If 
the  suit  Is  brought  by  only  one  of 
the  parties  entitled,  and  he  dies 
pending  the  action,  it  does  not  abate, 
but  it  may  be  prosecuted  to  judg- 
ment in  thn  name  or  names  of  some 
one  or  more  of  the  parties  entitled. 
Unquestionably,  all  parties  entitled 
to  share  in  the  recovery  may,  and 
no  doubt  should,  more  appropriately 
join  In  the  suit;  but  if  some  of  them 
fail  or  neglect  doing  so,  any  one  of 
them  may  maintain  and  prosecute  it; 
but  he  must  do  so  for  the  benefit 
of  the  other  parties  as  well  as  him- 
self." Houston,  etc,  R.  Co.  v. 
Moore,  49  Tex.  31,  46,  30  AmR 
98. 

lal  Kaowtodre  and  oonaeat  of 
lMB«fleiarl«»— "It  la  true,  ordinarily, 
that  a  person  cannot  be  mads  a 
party  In  a  suit  without  his  knowl- 
edge or  consent,  but  the  action  for 
damages  for  the  death  of  a  person 
is  a  statutory  one,  which  must  be 
governed  by  the  language  of  the 
statute,  and  not  b:'  general  rules. 
In  article  3022,  Revised  Statutes  of 
1895,  under  the  title  'Injuries  Result- 
ing in  Death,'  it  Is  provided:  'The  ac- 
tion may  be  brought  by  all  of  the 
parties  entitled  thereto,  or  by  any 
one  or  more  of  them  for  the  benefit 
of  all.'  Bv  virtue  of  that  provision 
of  the  statute,  it  Is  clear  that  Mrs. 
Renken  had"  the  authority  to  employ 
counsel  and  Institute  suit  for  dam- 
ages for  herself  and  minor  son,  and 
also  for  the  use  and  benefit  of  the 
parents  of  deceased,  without  either 
their  knowledge  or  consent.  It  may 
have  been  that,  if  she  had  acted  im- 
prudently and  without  just  reason 
in  the  premises,  the  other  parties 
could  have  compelled  her  to  pay  all 
coats  of  the  proceedings,  in  case  the 
suit  had  failed;  but  this  would  not 
mitigate  against  the  right  in  good 
faith  to  sue  for  them."  San  Antonio 
St.  R.  Co.  V.  Renken,  16  Tex.  Civ.  A. 
229,  235,  38  SW  829. 

91.  Houston,  etc.,  R.  Co.  v.  Moore, 
49  Tex.  31,  30  AmR  98. 

99.  San  Antonio,  etc.  R.  Co.  v. 
Mertink,    101    Tex.    166,    105    SW    486 


[rev  (Civ.  A.)  102  SW  153];  Missouri 
Pac.  R.  Co.  y.  Henry,  75  Tex.  220, 
12  SW  828;  East  Line  R.  Co.  v.  Cul- 
berson, 68  Fed.  664;  Dallas,  etc.,  R. 
Co.  V.  Spiker,  69  Tex.  436;  Galveston, 
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of  deceased  as  trustee  for  all  persons  beneflcisUy 
entitled,*^  it  is  usually  held  that  the  beneficiaries 
cannot  be  joined  as  plaintiffs  with  the  personal 
representative,"  but  some  statutes  have  been  eon- 
strued  to  authorize  such  joinder.*' 

Parents.  Where,  under  the  circumstances*  of  the 
particular  ease,  the  cause  of  action  is  given  to  the 
parents  of  deceased,  it  is  usually  held  that  both 
must  join,  if  both  are  living,**  even  if  they  have 
been  divorced.*'  In  some  jurisdictions,  however, 
both  parents  need  not  join.**  Under  some  statutes, 
while  it  is  proper  for  both  parents  to  join,**  it  is 


not  necessary  that  they  shall  do  so.^  Since  the 
mother  only  has  a  right  of  action  for  the  death 
of  her  bastard  child,'  the  father  is  neither  a  neces- 
sary nor  a  proper  party.*  When  the  right  of  action 
is  gi«ren  to  the  mother  alone,  she  may  sue  witbont 
joining  her  husband,^  as  where  the  father  has  de- 
serted the  mother,*  and  the  right  of  action  in  such 
case  is  g^vm  to  the  mother.* 

UnwiJQlng  party  made  a  defendant.  While  the 
familiar  provision  of  codes  and  practice  acts,  that 
if  one  necessary  party  will  not  join  as  plaintiff  he 
may  be  made  a  party  defendant,'  has  been  applied 


•tc,  R.  Co.  V.  Le  Qlerse,  51  Tex. 
189;  Houston,  etc.,  R.  Co.  v.  Moore, 
49  Tex.  81,  30  AmR  98;  San  Antonio 
Portland  Cement  Co.  v.  Oschwender, 
(Tex.  Civ.  A.)  191  SW  S9»;  De  Gar- 
cia V.  San  Antonio,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  90  SW  670;  El  Paso,  etc.. 
R.  Co.  V.  Whatley,  (Tex.  Civ.  A.)  76 
SW  689.  See  also  Garcia  v.  Sanders, 
(Civ.  A.)  35  SW  62  £rev  on  other 
grounds  90  Tex.  103,  37  SW  314] 
(where  defendants  wire  estopped  by 
demurrer  for  Improper  Joinder  of 
.the  mother  from  subsequent  objec- 
tion for  nonjoinder  of  the  mother); 
and  cases  supra  note  90. 

[a]  BnU  appUadi. — When  the  rec- 
ord shows  the  existence  of  beneficia- 
ries not  represented  in  the  action, 
it  is  error  to  allow  judgment  in  fa- 
vor of  plaintiffs.  San  Antonio,  etc., 
R.  Co.  V.  Mertink,  101  Tex.  165,  10.5 
SW  485;  Galveston,  etc.,  R.  Co.  v. 
Le  Glerse,   51  Tex.   189. 

Avsnnenta  Ml  to  bmwflolatlM  see 
Infra  I   140. 

83.    See  supra  If  68,  116. 

94.  McBride  v.  Bei^nan,  79  Ark. 
62,  94  SW  913  (holding  that  the  wid- 
ow and  all  the  heirs  at  law  are  nec- 
essary parties  in  absence  of  an  ad- 
ministrator suing  for  their  bene- 
fit); Atlanta,  etc.,  R.  Co.  v.  Wilson, 
119  Ga.  781,  47  SB  366  (under  Ten- 
nessee statute). 

85.  Proctor  Coal  Co.  v.  Beaver, 
161  Ky.  839,  152  SW  965  (widow 
proper  party  in  action  by  personal 
representative) ;  Yazoo,  etc.,  R.  Co.  v. 
Washington,  92  Miss.  129,  45  S  614 
(joinder  held  not  prejudicial). 

86.  Kluchnlk  v.  Lehigh  Valley 
Coal  Co..  228  Fed.  880,  143  CCA  278 
(under  Pennsylvania  statute) :  Whe- 
lan  V.  Rio  Grande  Western  R.  Co., 
Ill  Fed.  326  (under  Montana  stat- 
ute); Marshall  v.  Wabash,  etc..  R. 
Co.,  46  Fed.  269  (under  Missouri 
statute);  Clark  v.  Kansas  City,  etc., 
R.  Co.,  219  Mo.  624,  118  SW  40; 
Hennessy  v.  Bavarian  Brewing  Co., 
145  Mo.  104,  46  SW  966,  68  AmSR 
554,  41  LRA  385;  Senn  v.  Southern 
R.  Co.,  124  Mo.  621,  28  SW  66;  Bel- 
lamy v.  Whltsell.  123  Mo.  A.  610,  100 
SW  514;  Rlley  v.  Grand  Island  Re- 
ceivers, 72  Mo.  A.  280;  Waltz  v. 
Pennsylvania  R.  Co.,  216  Pa.  165,  65 
A  401,  P«uisylvanla  R.  Co.  v.  Zebe, 
37  Pa.  420;  Davis  v.  Pennsylvania  R. 
Co.,  34  Pa.  Super.  388;  Packman  v. 
Philadelphia.  Electric  Co.,  17  Pa.  Diet. 
121. 

[a]  Wlier*  one  pareat  refnsaa  to 
an*,  no  action  can  be  brought  by  the 
other;  such  parent  may  not  be  made 
a  party  against  his  will.  Clark  v. 
Kansas  City,  etc.,  R.  Co.,  219  Mo. 
624,  118  SW  40. 

[b]  Vatbar  banad  by  limitation.^— 
Under  the  Montana  statute,  provid- 
ing that.  If  a  person  dies  leaving 
no  issue  or  husband  or  wife,  his  es- 
tate must  go  to  his  father  and  moth- 
er in  equal  shares,  it  was  held  that 
the  mother  could  not  maintain  an 
action  In  her  own  name  for  the  death 
of  her  son  where  the  father  was 
barred  from  bringing  the  action  by 
the  statute  of  limitations  at  the  time 
when  the  question  as  to  the  right 
of  the  mother  to  maintain  the  action 
was  raised  by  plea  in  abatement. 
Whelan    v.    Rio    Grande    Western    R. 


CM.,  Ill  Fed.  326. 

[c]  Amaadmant   osrlnf   dafaot,'— 

(1)  Failure  to  join  both  parents  at 
the  institution  of  the  suit  is  cured 
by  amendment  bringing  in  the  omit- 
ted parent.  Holmes  v.  Pennsylvania 
R.  Ca.,  220  Fa.  189,  i»  ■  A.  697,  123 
AmS>K  685;  Walts  v.  Pennsylvania 
R.  Co.,  216  Pa.  165,  65  A  401..  (2) 
But  where  no  amendment  is  made 
bringing  in  the  omitted  parent  in 
the  lifetime  of  plaintiff,  the  suit 
abates  on  plaintiff's  death,  and  can- 
not be  revived  either  In  the  name 
of  the  omitted  parent  or  that  of 
deceased  plaintiff's  administrator. 
Kluchnlk  v.  Lehigh  Valley  R.  Co., 
228  Fed.  880,  143  CCA  278  (under 
Pennsylvania  statute). 

[d]  la  Oaoxsla  (1)  under  the  Em- 
ployers' Liability  Act,  the  parents  of 
an  unmarried  minor  son  have  a  joint 
cause  of  action  for  the  death  of  their 
son  by  negligence  of  defendant  em- 
ployer. Western,  etc.,  R.  Co.  v. 
Smith,  144  Ga.  737,  87  SE  1082;  Wil- 
liams v.  Western,  etc.,  R.  Co.,  142 
Ga.  696,  83  SE  526.  (2.)  But  parents 
have  no  joint  right  of  action  against 
one  who  was  not  the  employer  -of 
their  son,  and  where  the  right  of 
recovery  Is  governed  by  the  general 
homicide  act  and  not  by  the  Em- 
ployers' Liability  Act,  the  pri- 
mary right  of  action  being  in  the 
mother  alone.  Western,  etc.,  R.  Co. 
V.  Smith,  supra.  See  also  supra  {  62. 
(3)  Where  an  action  is  brought  by 
both  parent^  jointly  against  two  de- 
fendants whose  concurring  negligence 
caused  the  death  of  an  employee  of 
one  only  of  them,  the  action  was 
demurrable  at  the  instance  of  the 
nonemploylng  defendant  for  mis- 
joinder of  parties  plaintiff,  and  at 
the  Instance  of  both  defendants  for 
misjoinder  of  parties  defendants,  be- 
cause both  defendants  cannot  be  sued 
under  the  Employers'  Liability  Act. 
Western,  etc.,  R.  Co.  v.  Smith, 
supra. 

97.  Clark  v.  Kansas  City,  etc.,  R. 
Co.,  219  Mo.  624,  118  SW  40;  Hen- 
nessy V.  Bavarian  Brewing  Co.,  145 
Mo.  104.  46  SW  966,  68  AmSR  554,  41 
LRA  385:  Crockett  v.  St.  Louis 
Transfer  (Jo.,  62  Mo.  457;  Buel  v.  St 
Louis  Transfer  Co.,  45  Mo.  562;  Clark 
v.  Kansas  City,  etc.,  R.  Co..  163  Mo. 
A.    889,    135    SW    979. 

[a]  Baasoa  tot  nila<^"There  Is 
no  force  in  the  objection  that  Mr. 
and  Mrs.  Buel,  the  plaintiffs,  had 
been  divorced  prior  to  the  accrument 
of  the  cause  of  action  sued  on.  They 
do  not  sue  as  husband  and  wife,  but 
simply  as  parents.  The  divorce  did 
not  affect  the  fact  of  parentage.  The 
statute  does  not  give  the  action  to 
the  husband  and  wife,  as  such,  but 
to  the  father  and  mother,  as  the  par- 
ents of  the  deceased  minor."  Buel  v. 
St.  Louis  Transfer  Co.,  46  Mo.  692, 
664. 

98.  Le  Blanc  v.  United  Irr.,  etc., 
Co.,  129  La.  196,  55  S  761;  Houston 
City  St.  R.  Co.  v.  Sciacca,  80  Tex. 
350,   18    SW   31. 

[a]  Baaaoa  for  rala. — "By  the 
statute  of  1884,  No.  71,  tha  right  of 
action  survives  in  the  name  of  the 
father  and  mother  or  either  of  them. 
The  language  of  the  statute  Includes 
both    of    them.      The    marriage    rela- 


tions having  been  dissolved,  the 
mother  can,  without  heing  joined  by 
her  former  husband  to  authorise  her. 
bring  suit  for  damages.  The  statute 
did  not  single  out  the  father  as  the 
only  one  in  whom  the  right  survived, 
nor  did  it  look  to  the  necessity  of 
suing  In  the  name  of  both,  but  ex- 
pressly states  that  the  'father  and 
mother'  or  'either  of  them.'  Having 
used  the  words  'either  of  them'  to 
express  the  legislative  will,  the 
courts  are  without  authority  to  ex- 
clude tha  mother  from  whatever 
right  the  act  in  question  may  con- 
fer." Wilson  V.  Banner  Lumber  Co., 
108  La.  590,  691,  32  S  460. 

89.  Pierce  v.  Connors,  20  Colo 
178,  37  P  721,  4«  AmSR  279;  Texas, 
etc.,  R.  Co.  V.  Hall,  83  Tex.  676,  19 
SW  121. 

1.  Pierce  v.  Connors,  20  Colo.  178. 
37  P  721,  46  AmSR  279:  Houston  City 
St.  R.  Co.  V.  Sciacca,  80  Tex.  360,  16 
SW  31. 

[a]  Colorado.^  "The  joining  of 
the  father  and  mother  appears  to  be 
permissive,  not  imperative.  It  Is 
clear  that  under  certain  clrcum- 
stancei^  one  parent  has  the  right  to 
sue  alone.  In  general,  the  oetter 
practice  is  for  the  parents  to  join, 
since  the  statute  permits  them  to  do 
so;  and  where  a  parent  not  joined  ap- 
plies to  be  made  a  party,  such  ap- 
plication should  be  granted,  unless 
resisted  upon  some  legal  ground — as 
that  such  parent  has  deserted  bis 
family — and  such  application  may  be 
presented  at  any  time,  even  after 
judgment,  or  after  review  in  an  ap- 
pellate court,  for  the  purpose  of  pro- 
tecting the  interest  which  the  party 
so  applying  may  have  in  the  judg- 
ment recovered.  For  it  is  to  be  ob- 
served that  while  the  code  permits 
the  father,  and,  under  certain  circum- 
stance's, the  mother,  to  sue  alone.  It 
does  not  deprive  the  parent  not 
joined  of  that  equal  interest  In  the 
judgment  which  the  damage  act  says 
each  shall  have;  Jior  is  there  room 
for  inference  that  either  parent  Is  to 
be  so  deprived,  except  In  case  of  a 
parent  deserting  the  family."  Pierce 
V.  Connors.  20  Colo.  178.  184,  37  P 
721.  46  AmSR  279. 

[b]  Tszaai. — "The  husband  could 
have  sued  for  the  beneflt  of  both 
without  Joining  his  wife,  in  which 
case  the  jury  would  have  been  re- 
quired to  apportion  the  amount 
awarded  between  them.  Rev.  Stats., 
arts.  2903,  2904,  2909;  Missouri  Pac. 
R.  Co.  V.  Henry,  75  Tex.  220,  12  SW 
828;  Missouri  Pac.  R.  Co.  v.  White. 
80  Tex.  202,  15  SW  808.  But  the  hus- 
band could  have  brought  the  suit  and 
recovered  for  both  himself  and  his 
wife."  Houston  City  St  R.  (Jo- 
V.  Sciacca,  80  Tex.  360,  S54,  16  SW 
31. 

9.    See  supra  I  64. 

3.  Marshall  v.  Wabash  R.  Co.,  120 
Mo.  275,  26  SW  179. 

4.  Illinois  Cent.  R.  Co.  v.  Hunter, 
70  Miss.  471,  12  S  482;  Martin  v. 
Butte,  34  Mont.  281,  86  P  264. 

5.  Kerr  v.  Pennsylvania  R.  Co., 
169  Pa.  95,  92  A  96;  Missouri  Pac  R- 
Co.  V.  Henry,  75  Tex.  220,  12  SW 
828 

B,     See  supra   I  62. 
7.     See  Parties. 


For  latar  oaaea,  davalovBMBta  and  oluuvaa  in  the  law  see  cumulative  Annotations,  same  title,  paga  and  note  number. 
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to  the  statutory  action  for  death,"  it  has  also  been 
denied  application  in  that  class  of  cases.* 

[i  126]  k.  What  Law  Chrranu.  Under  the  rale 
that  in  an  action  on  a  foreign  statute  all  matters 
of  substantive  right  i  are  governed  by  the  foreign 
statute,*"  while  all  questions  of  practice  and  pro- 
cedure are  governed  by  the  law  of  the  forum,'*  the 
question  of  who  may  or  must  sue  to  enforce  a  cause 
of  Eiction  for  death  arising  in  a  foreign  state  is  one 
of  substantive  right,  and  not  one  of  mere  form  or 
procedure.*'  Accordingly  such  question  is  gov- 
erned by  the  law  of  the  place  where  the  cause  of 
action  arose,  and  upon  which  it  depends,  and  not 
by  the  law  of  the  place  where  the  action  is 
brought."    Thus  where  the  lex  loci  delicti  requires 


the  action  to  be  brought  by  the  personal  representa- 
tive or  other  use  plaintiff,  it  must  be  so  brought, 
if  at  all,  even  in  another  state  where  the  lex  fori 
requires  like  actions  to  be  brought  by  the  bene- 
ficiaries in  their  own  name;**  and  conversely,  where 
the  lex  loci  delicti  gives  the  right  of  action  directly 
to  the  beneficiaries,  they  must  sue  in  their  own  right, 
notwithstanding  the  lex  fori  gives  such  action  only 
to  the  personal  representative.*'  Whether  the  per- 
sonal representative  entitled  to  sue  is  one  appointed 
in  the  state  where  the  action  is  brought  or  the 
foreign  representative  has  already  beeii  considered.** 
It  is  beyond  the  power  of  the  state  to  authorize  any 
one  to  sue  upon  a  cause  of  action  arising  under 
a  foreign  statute  other  than  those  designated  by 


8.  Salmon  v.  Rath  Jens,  152  Cal. 
290.  92  P  733;  Whitley  v.  Spokane, 
etc.,  R.  Co.,  23  Ida.  642.  132  P  121 
[aff  237  U.  S.  487,  35  SCt  65S,  59  L. 
ed.  1080,  t.RA1915F  736].  See  atso 
McLemore  v.  Sebree  Coal,  etc.,  Co., 
121  Ky.  53,  88  8W  1062.  28  KyL  26 
(where  the  personal  representative 
wrongfully  refused  to  sue,  and  was 
made  a  defendant  In  an  action  by  the 
beneficiary). 

•.  Clark  T.  Kansas  City,  etc.,  R. 
Co.,  219  Mo.  624,  118  SW  40  (holding 
that  where  one  of  two  necessary 
parties  plaintiff  refuses  to  sue,  he 
cannot  be  Joined  against  his  will,  and 
no  action  can  be  maintained). 

XO.    See  supra  I  105. 

11.  See  supra   I   106. 

12.  Spokane,  etc.,  R.  Co.  v.  Whit- 
ley, 237  U.  S.  487,  36  SCt  665.  59  L. 
ed.  1060,  LiRA1915F  736;  Usher  v. 
"West  Jersey  R.  Co.,  126  Pa.  206,  17 
A  697,  12  AmSR  863,  4  L.RA  261. 
But   see  cases   infra  note  20. 

13.  U.  S. — Spokane,  etc.,  R.  Co.  v. 
■Whitley,  237  U.  S.  487,  35  SCt  655,  69 
Lfc  ed.  1060,  L,RA1916P  736:  Den- 
nlck  V.  New  Jersey  Cent.  R.  Qo.,  103 
TJ.  S.  11,  26  L.  ed.  439;  Roman  v. 
liehlerh  Valley  Coal  Co.,  241  Fed.  696; 
St.  Bernard  v.  Shane,  201  Fed.  453 
Crev  on  other  grounds  220  Fed.-  862, 
135  CCA  899];  Leman  v.  Baltimore, 
etc.,  R.  Co.,  128  Fed.  191;  Cincinnati, 
etc.,  R.  Co.  V.  Thlebaud,  114  Fed.  918; 
62  CCA  638:  Lyon  v.  Boston,  etc.,  R. 
Co.,  107  Fed.  386;  Brlckson  v.  Paclflo 
Coast  SS.  Co.,  96  Fed.  80;  Van  Doren 
V.  Pennsylvania  R.  Co..  93  Fed.  260, 
SS  CCA  282;  Davldow  v.  Pennsylva- 
nia R.  Co.,  85  Fed.  943;  Boston,  etc., 
R.  Co.  V.  McDuffey,  79  Fed.  934,  25 
CCA  247;  McCarty  v.  New  York,  etc., 
B.  Co..  62  Fed.  437  (under  New  ^er- 
«ey  statute);  MaysvUle  St.  R..  etc.. 
Co.  v.  Marvin,  59  Fed.  91,  8  GCA  21 
Crev   49    Fed.    436]. 

D.  C. — ^Weaver  v.  Baltimore,  etc., 
R.    Co.,   21  D.  C.   499. 

Oa. — ^Atlanta,  etc,  R.  Co.  v.  Wilson, 
119  Oa.  781,  47  SE  366;  Western,  etc., 
K.  Co.  V.  Strong,  62  Ga.  461;  Selma, 
etc.,  R.  Co.  v.  Lacey,  49  Oa.  106. 

ni. — ^Wabash,  etc.,  R.  Cto.  v.  Shack- 
let.  105  111.  364,  44  AmR  791. 

Ind. — Fabel  v.  Cleveland,  etc.,  R. 
Co.,  SO  Ind.  A.  268,  65  NS  929. 

Iowa. — Armbruster  v.  Chicago,  etc., 
B.  Co.,  166  Iowa  155,  147  NW  337; 
Morris  v.  Chicago,  etc.,  R.  Co.,  65 
Iowa  727,  23  NW  143.  64  AmR 
89 

iCan. — Rochester  v.  Wells,  87  Kan. 
164,  123  P  729,  40  LRANS  1095;  Ham- 
ilton V.  Hannibal,  etc.,  R.  Co.,  39 
Kan.  66,  18  P  67;  Llmekiller  v.  Han- 
nibal, etc.,  R.  Co.,  33  Kan.  83,  5  P 
401,   62   AmR   523. 

Ky. — Proctor  Coal  Co.  v.  Beaver, 
151  Ky.  839.  162  SW  966;  Bruce  v. 
Cincinnati  R.  Co.,  83  Ky.  174. 

Md. — Ash  V.  Baltimore,  etc.,  R. 
Co.,  72  Md.  144,  19  A  643,  20  AmSR 
461. 

Mass. — ^Davls  v.  New  York,  etc.,  R. 
Co.,  143  Mass.  301,  9  NB  815,  68  AmR 
188. 

Minn. — Herrlck  v.  Minneapolis,  etc., 
■R.  Co.,  31  Minn.  11,  16  NW  413,  47 
AmR  771    [afC  127   U.   S.   210,   8   SCt 


1176,   32   L.   ed.   109).  • 

Miss. — Illinois  Cent.  R.  Co.  v.  Cru- 
dup,   63   Miss.   291. 

Mo. — Schueren  v.  St.  Louis,  etc., 
R.  Co..  192  SW  965;  Charlton  v.  St. 
Louis,  etc.,  R.  Co.,  200  Mo.  413,  9< 
SW  529;  Casey  y.  Hoover,  197  Mo. 
62,  94  SW  982;  Lee  v.  Missouri  Pac. 
R.  Co.,  196  Mo.  400,  92  SW  614;  Jones 
V.  Kansas  City,  etc.,  R.  Co.,  178  'Mo. 
528,  77  SW  890.  101  AmSR  434;  Mc- 
Olnnls  V.  Missouri  Car,  etc.  Co.,  174 
Mo.  225,  73  SW  686,  97  AmSR  553; 
Dates  V.  Union  Pac  R.  Co.,  104  Mo. 
514,  16  SW  487,  24  AmSR  348;  Vaw- 
ter  v.  Missouri  Pac.  R.  Co..  84  Mo. 
679,  64  AmR  106;  Kelly  v.  Unloh  Pac 
R,  Co.,  141  Mo.  A.  490.  125  SW  818; 
Riley  v.  Grand  Island  Receivers,  72 
Mo.  A.  280.  Contra  Phlles  v.  Mis- 
souri, Pac.  R.  Co.,  141  Mo.  A.  561,  126 
SW  653  (holding  that  the  provisions 
of  the  Kansas  statute  as  to  who  may 
sue  go  only  to  the  remedy  and  not 
to  the  right,  and  the  real  parties  in 
interest  may  sue  under  the  lex  fori). 

N.  J. — Lower  v.  Segal,  60  N.  J.  L. 
99,  36  A  777,  59  N.  J.  L.  66,  34  A 
945. 

N.  T. — Johnson  v.  Phcenlx  Bridge 
Co.,  197  N.  T.  316,  90  NE  953;  Wood- 
en v.  Western  New  York,  etc.,  R.  Co., 
126  N.  Y.  10,  26  NE  1050,  22  AmSR 
803,  IS  LRA  458  [atT  12  NYS  908]; 
Leonard  v.  Ch>lumbla  Steam  Nav.  Co., 
84  N.  Y.  48,  38  AmR  491;  Qurofsky 
V.  Lehigh  Valley  R.  Co.,  121  App.  Dlv. 
126,  106  NYS  614  [aff  197  N.  Y.  517 
mem,  90  NE  1159  mem];  Hoes  v.  New 
York,  etc,  R.  Co..  73  App.  Dlv.  363,  77 
NYS  117  [rev  on  other  grounds  173 
N.  Y.  435,  66  NE  119];  Stone  v.  Gro- 
ton  Bridge,  etc.,  Co.,  77  Hun  99,  28 
NYS  446;  Gurney  v.  Grand  Trunk  R. 
Co.,  13  NYS  646  [aff  138  N.  Y.  638 
mem,   34   NE   512  mem]. 

N.  C. — Harrlll  v.  South  Carolina, 
etc..  Extension  R.  Ck>.,  132  N.  C.  666, 
44    SE   109. 

Oh. — Wabash  R.  Co.  v.  Fox,  «4  Oh. 
St.  133,  59  NE  888,  83  AmSR  739; 
Essenwlne  v.  Pennsylvania  Co.,  11 
Oh.  Dec.  (Reprint)  277,  26  C^ncLBul 
396. 

Pa. — Centofantl  v.  Pennsylvania 
R.  Co.,  244  Pi.  256,  90  A  558;  La  Bar 
V.  New  York,  etc.,  R.  Co.,  218  Pa.  261, 
67  A  413;  Hoodmacher  v.  Lehigh  Val- 
ley R.*  CIto.,  218  Pa.  21,  66  A  975; 
Usher  V.  West  Jersey  R.  Co.,  126 
Pa.  206,  17  A  597,  12  AmSR  863,  6 
Pa.  Co.  109,  4  LRA  261;  Patton  v. 
Pittsburgh,  etc,  R.  Co.,  96  Pa. 
169. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  8  Bazt.  341,  31  AmR 
706;  Nashville,  etc.,  R.  Co.  v.  Spray- 
berry,   9   Helsk.   852. 

Utah.— Thorpe  v.  Union  Pac  Coal 
Co..  24  Utah  475,  68  P  145. 

See  also  cases  Infra  notes  14,  15. 

14.  U.  S. — Dennlck  v.  New  Jersey 
Cent.  R.  Co.,  103  U.  S.  11.  26  L.  ed. 
439;  Wilson  v.  Tootle.  65  Fed.  211 
(under  Missouri  and  Minnesota  stat- 
utes). 

Ga. — Central  R.  Co.  v.  Swint,  73 
Ga.  661;  Western,  etc.,  R.  Co.  v. 
Strong,  52  Ga.  461 ;  Selma,  etc,  R.  Co. 
V.  Lacey.  49  Ga.  106. 

Ind. — Fabel    v.    CHeveland,    etc,    R. 


Co.,  30  Ind.  A  268,  65  NB  929. 

Miss. — Illinois  Cent.  R.  Co.  v.  (Jru- 
dup,    63    Miss.    291. 

Mo. — Chisey  V.  Hoover,  197  Mo.  62, 
94  SW  982;  Lee  v.  Missouri  Pac.  R. 
Co.,  195  Mo.  400,  92  SW  614  (widow 
for  herself  and  children  under  Kan- 
sas statute);  McGlnnis  v.  Missouri 
Car,  etc.,  Co.,  174  Mo.  225,'  73  SW  686, 
97  AmSR  553;  Gates  v.  Union  Pac.  R. 
Co.,  104  Mo.  514,  16  SW  48f,  24  AmSR 
348. 

Pa. — Usher  vT  West  Jersey  R.  Co.. 
126  Pa.  206,  17  A  597,  12  AmSR  863, 
4  LRA  261;  Patton  v.  Pittsburgh, 
etc,  R.  Co.,  96  Pa.  169;  Kober's  Est., 
17  Pa.  Dlst.  184. 

Utah.— Thorpe  v.  Union  Pac  Ctoal 
Co.,    24   Utah    475,   68   P   145. 

[a]  Bnla  api^ed^— Where  a  resi- 
dent of  Missouri  was  negligently 
killed  in  Kansas  and  his  widow  could 
not  under  the  laws  of  Kansas  prose- 
cute an  action  for  his  death  In  that 
state  because  the  right  was  vested 
In  the  personal  representative  of 
the  deceased,  she  could  not  recover 
In  Missouri,  although  no  administra- 
tor could  be  appointed  In  Kansas  be- 
cause the  deceased  left  no  estate 
there  Dates  v.  Union  Pac  R.  Co., 
104    Mo.    614,    16   SW    487,    24   AmSR 

16.  V.  S.— Boston,  etc.,  R.  Co.  v. 
McDuffey,  79  Fed.  934,  25  CCA  247 
(action  in  Vermont  under  Canadian 
statute). 

N.  J.— Lower  v.  Segal,  60  N.  J.  L. 
99,   36   A    777. 

^N.  Y. — Johnson  v.  Phoenix  Bridge 
Co.,  197  N.  Y.  316.  90  NE  953;  Wood- 
en V.  Western  New  York,  etc.,  R. 
Co..  128  N.  Y.  10,  26  NE  1050,  22 
AmSR  803,  13  LRA  458  [aff  12  NYS 
908];  Stone  v.  Groton  Bridge,  etc. 
Co.,  77  Hun  99,  28  NYS  446. 

8.  C. — Bussey  v.  Charleston,  etc, 
R.  Co.,  7S  S.  C.  215,  53  SE  16S  (rec- 
ognizing rule,  but  holding  particular 
case  not  within  It). 

Tenn. — Nashville,  etc,  R.  Co.  v. 
Sprayberry,  8  Baxt.  342,  35  AmR  706; 
Nashville,  etc.,  R.  Co.  v.  Sprayberry. 
9    Helsk.    852. 

[a]  iMiO.  OampheU's  Act  of  0«or- 
gla,  providing  that  for  the  negligent 
killing  of  her  husband  a  widow  may 
recover.  Is  Intended  to  designate  the 
beneficiaries  and  not  to  affect  the 
right  of  recovery,  and  suit  In  South 
Carolina  on  cause  of  action  arising 
In  Georgia  should  be  brought  in  name 
of  the  personal  representative  of  de- 
ceased. Bussey  v.  Charleston,  etc., 
R.  Co.,  73  S.  C.  216,  217,  63  SB  165 
(where  the  court  said:  "Our  con- 
struction of  the  Georgia  Statute 
is  that  its  Intention  was  to  des- 
ignate the  beneficiaries,  and  not 
to  prescribe  the  mode  of  procedure. 
If  the  Statute  of  Georgia  had  pro- 
vided as  a  consideration  precedent  to 
a  recovery  of  damages,  that  the  ac- 
tion should  be  brought  in  the  name 
of  the  widow,  such  provision  would 
have  formed  part  of  the  right  in- 
stead of  the  remedy,  and  when  an 
action  was  brought  In  another  State, 
It  would  have  to  be  instituted  in  her 
name"). 

16.     See  supra  !  117. 
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such  foreign  statute,*^  because  the  right  of  actionr^ 
is  wholly  statutory,^'  and  must  be  taken  with  all 
the  limitations  placed  upon  it.**"  There  are  a  few 
discordant  cases  holding  that  the  question  of  par- 
ties plaintiff  is  one  of  remedy  and  procedure  and 
is  governed  by  the  law  of  the  place  where  the  action 
is  brought,'"  at  least  in  cases  where  the  right  of 
action  is  given  to  one  in  a  representative  capacity, 
the  rule  being  otherwise  where  the  right  is  given- 
to  one  to  sue  in  his  own  right,  for  his  own  benefit 


17.  Wilson  V.  Tootle,  6S  Fed.  211 
(Missouri  statute). 

[a]  In  Mlsaonzl  (1)  a  statute  pro- 
vided that,  where  such  cause  of  ac- 
tion accrues  under  the  laws  of  an- 
other state,  and  the  person  entitled 
to  the  benefit  of  it  is  not  authorised 
by  the  law  of  the  foreign  state  to 
prosecute  the  action,  the  suit  may 
he  brought  and  prosecuted  In  Mis- 
souri by  a  person  to  be  appointed  by 
the  court  there  for  that  purpose. 
Rev.  St.  (1899)  :  S48.  (2)  This  stat- 
ute was  invalid.  Lee  v.  Missouri 
Pac.  R.  Co.,  195  Mo.  400,  92  SW  814; 
McQlnnls  v.  Missouri  (jar,  etc.,  Co., 
174  Mo.  225',  73  SW  586,  97  AmSR 
653.  (3)  After  being  declared  in- 
valid, this  statute  was  repealed,  and 
foreign  administrators,  guardians, 
etc.,  were  authorized  to  sue,  but  this 
enactment  did  not  affect  pending  ac- 
tions. Lee  v.  Missouri  ^ac.  R.  Co., 
supra. 

18.  See  supra  (   37. 

19.  Wilson  V.  Tootle,   55  Fed.   211. 
90.     Stewart  v.   Baltimore,   etc,  R. 

Co.,  168  U.  S.  445,  18  SCt  106,  42  L. 
ed.  637  (holding  that  the  adminis- 
trator of  one  wrongfully  killed  in 
Maryland  can  maintain  an  action  for 
his  death  in  the  District  of  Columbia, 
although  under  the  Maryland  stat- 
ute the  suit  must  be  brought  in  the 
name  of  the  state);  Tetl  v.  Maryland 
Cons.  Coal  Co.,  217  Fed.  443;  Dodge 
v.  North  Hudson,  177  Ted.  986;  Phlles 
v.  Missouri  Pac.  R.  Co.,  141  Mo.  A. 
661,    125    SW    658. 

"This  case  demonstrates  that  when 
suit  is  brought  In  a  state  other  than 
the  one  where  the  accident  or  In- 
Jury  resulting  in  death  occurred, 
based  on  such  a  statute,  that  of  the 
state  where  the  injury  occurred  and 
the  wrong  was  committed,  it  is  not 
necessary  to  bring  the  action  In  the 
name  of  the  person  or  party  speciBed 
in  that  statute  as  the  one  to  bring  it 
and  enforce  the  right.  The  statute 
being  remedial,  the  action  may  be 
brought  under  the  procedure  of  the 
state  where  the  action  is  commenced, 
and  in  the  name  of  the  one  there  au- 
thorised to  bring  such  an  action  un- 
der the  similar  laws  of  such  state. 
.  .  .  The  procedure  of  the  state 
where  the  action  is  brought  governs, 
while  the  statute  of  the  state  where 
the  injury  was  done  gives  the  right 
of  action."  Dodge  v.  North  Hudson, 
177  Fed.  986.  990  [foil'  Stewart  v. 
Baltimore,  etc.,  R.  Co..  168  U.  S.  446, 
18    SCt    105,    42    L.    ed.    537]. 

•"The  Important  portion  of  the  sec- 
tion is  that  which  gives  a  right  of 
action,  and  not  that  part  which  pro- 
vides who  may  enforce  it;  the  latter 
is  an  li)cldental  provision."  Lang  v. 
Houston,  etc..  Co.,  75  Hun  151,  164, 
27  NTS  90  [aft  144  N.  T.  717  mem, 
39  NE  858  mem.  and  quot  Dodge  v. 
North  Hudson,  177  Fed.  986,  991]. 

[a]  Tlia  Stewart  case  (supra) 
seems  inconsistent  with  later  deci- 
sions of  the  same  court  (see  cases 
supra  note  13),  and  has  been  criti- 
cised with  much  apparent  Justness. 
Williams  V.  Camden  Interstate  R. 
Co.,  138  Fed.  571  [aff  140  Fed.  985, 
72  CCA  8801;  Sanbo  v.  Union  Pac. 
Coal  Co.,  ISO  Fed.  52  [rev  on  other 
grounds  140  Fed.  713,  72  CCA  24]; 
Bishop  v.  Boston,  etc..  R.  Co.,  117 
Fed.  771  (language  pronounced 
"vague");  Minor  Confl.  of  Laws  p 
477  note  1;  Tiffany  Death  by  Wrong- 


ful Act  (2d  ed)  I  201. 

ai.  Tetl  V.  Maryland  Cons.  Coal 
Co.,  217  Fed.  443. 

"In  other  words,  as  the  action  la 
transitory  and  may  be  brougnt  and 
prosecuted  In  any  state  where  the 
defendant  is  found,  should  it  be 
brought  by  this  father  and  mother 
in  their  own  names  in  the  state  of 
Pennsylvania,  in  the  name  of  the 
state  of  Maryland  if  brought  in  that 
state,  the  home  of  the  defendant  cor- 
poration, and  by  and  in  the  name  of 
the  administrators  of  the  estate  of 
the  deceased  if  commenced  In  the 
state  of  New  -Yorlt.  where  defendant 
is  doing  business  and  found?  1 
think  the  Stewart  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  445,  18  SCt  106.  42 
L.  ed.  537,  holds  Just  that  as  to  the 
Tetl  case,  or  that  the  action  may  be 
so  brought  In  the  various  Jurisdic- 
tions mentioned,  but  that  the  case  is 
no  autAority  for  bringing  the  action 
In  the  Dastoll  case  in  the  name  of 
the  administrators  where  both  the 
right  to  bring  and  prosecute  the  ac- 
tion and  the  right  to  the  recovery, 
the  beneficial  interest  in  the  re- 
covery, are  given  directly  to  the 
father  and  mother."  Tetl  v.  Mary- 
land Cons.  Coal  Co.,  217  Fed.  443, 
449 


33.  See  supra  Si   72-76. 

[a]  Xsoalver  of  lAilroadi^— Where 
the  receiver  of  a  railroad  has  not 
been  made  a  party  to  the  action, 
but  the  evidence  shows  that  the  In- 
Jury  was  sustained  before  his  ap- 
pointment, and  fails  to  show  that 
any  net  earnings  have  been  made  by 
the  receiver,  the  receiver,  although 
not  a  necessary  party,  is  a  proper 
party  to  the  action.  Dallas  Cons. 
Tract.  R.  Co.  v.  Hurley,  10  Tex.  Civ. 
A.  246,  31  SW  73.  See  also  supra 
i   72  note  12   [e]. 

[b]  Aa  ImsMi*  parson  aad  his 
gnsrdlan  may  be  Joined  as  parties 
defendant.  Stuard  v.  Porter,  79  Oh. 
St.  1,  85  NE  1062.  Actions  against 
insane  persons  generally  see  Insane 
Persons    [22   Cyc   1227]. 

[c]  Convlots. — All  property  of  a 
convict  is  placed  under  the  control 
of  some  person  or  committee  desig- 
nated by  the  court;  an  action  for 
death  cannot  be  brought  against  a 
convict,  but  must  be  brought  against 
the  person  or  committee  in  charge  of 
his  property.  Merchant  v.  Shry.  116 
Va.  437,  82  SE  106.  AnnCasl916D 
1203.  Actions  against  convicts  gen- 
erally see  Convicts   S   11. 

[d]  ■tswnlKNtt'— In  Minnesota,  tty 
statute,  when  death  was  caused  by 
the  wrongful  act  of  those  in  charge 
of  a  vessel,  an  action  for  the  death 
could  be  brought  against  the  vessel 
by  name  Instead  of  against  the  mas- 
ter, owner,  agent,  or  consignee.  Bou- 
tiller  V.  The  Milwaukee,  8  Minn.  97. 

23.     See  supra  i  106. 

34.  Wlio  sz«  Joint  toxt-f««sosa  see 
Torts    [38    Cyc    483]. 

Joint  liability  of  msstsr  mUI  ssrr- 
aat  see  Master  and  Servant  [26  Cyc 
1546].  See  also  Corporations.  Re- 
moval of  Causes  [34  Cyc  1267  note 
11]. 

35.  See  Parties  [30  Cyc  122]; 
Torts   [38  Cyc  483]. 

36.  TJ.  S. — Chesapeake,  etc.,  R.  Co. 
V.  Dixon,  179  U.  S.  131,  21  SCt  67, 
45  L.  ed.  121;  Traufflei-  v.  Detroit, 
etc.,  Nav.  (3o.,  181  Fed.  256:  The  Ham- 
ilton, 146  Fed.   724,   77  CCA  160   [aff 


exclusively.** 

[$  127]  2.  Defandaiits.  The  proper  parties  de- 
fendant are  the  persons  or  corporations  liable  un- 
der the  statute  in  accordance  with  rules  already 
discussed.''  As  the  action  sounds  in  tort,"  the 
general  rule  that  joint  tort-feasors  ^*  may  be  sued 
either  jointly  or  severally  "  applies  to  statutory  ac- 
tions for  death  by  wrongful  act."  Defendant  can- 
not complain  that  another  person,  not  a  party  to 
the  action,  was  also  liable  for  the  death   of  the 

207  U.  S.  398,  28  SCt  138,  52  L.  ed. 
264];  Comites  v.  Parkerson,  60  Fed. 
170  (Joinder  of  city  and  members  of 
mob). 

111. — ^Wabash,  etc.,  R.  Ck).  v.  Shack- 
let,  106  111.  364,  44  AmR  791;  Wiscon- 
sin Cent.  R.  (5o.  v.  Ross,  43  111.  A 
454  [aff  142  111.  9,  31  NE  412,  34 
AmSR    49]. 

Ky. — Cinctnnilti,  etc.,  R.  <:o.  v. 
Cook,  113  Ky.  161,  67  SW  383,  23  KyL 
24W;  Winston  v.  Illinois,  etc,  R.  Co., 
Ill  Ky.  964.  65  SW  13,  23  KyL  1283, 
65  LRA  603;  Chesapeake,  etc.,  R.  Co. 
V.  Dixon,  104  Ky.  608,  47  SW  615,  20 
KyL  792  [aff  179  U.  S.  181,  21  SCt  67, 
45   L.   ed.   121]. 

Mass. — Brown  v.  Thayer,  212  Mass. 
392,  99  NE  237:  D' Almeida  v.  Boston, 
etc,  R.  Co..  209  Mass.  81,  95  NE  398, 
AnnCasl913C  761;  Oulighan  v.  But- 
ler, 189  Mass.  287,  75  NE  726. 

Mich. — Cuddy  v.  Horn,  46  Mich. 
596,   10    NW    32,   41   AmR  178. 

Mo. — Packard  v.  Hannibal,  etc,  R. 
Co.,  181  Mo.  421,  80  SW  961,  103 
AmSR   607. 

N.  T. — Mangan  v.  Hudson  River 
Tel.  Co.,  50  Misc.  388.  100  NYS  539. 

Va. — Walton  v.  Miller,  109  Va. 
210,  63  SE  458,   132  AmSR  908. 

Can. — Toronto  v.  Lambert.  54  C^n. 
S.  C.  200  [dlsm  app  36  Ont.  L.  269, 
10  OntWN  29]  (Joinder  of  town  and 
telephone  company,  under  Fatal  Ac- 
cidents Act  and  the  Workmen's  Cam- 
pensatlon    for    Injuries    Act). 

Ont.— Till  V.  Oakvllle,  31  Ont  L. 
405,  6  OntWN  390  (Joinder  of  town 
and  telephone  company  under  the 
Fatal  Accidents  Act). 

[a]  In  KssssebnasttSw— "The  prin- 
ciple is  settled  by  our  decisions,  that 
where  two  or  more  tortfeasors  by 
concurrent  acts  of  negligence  which 
although  disconnected  yet  In  combi- 
nation Inflict  Injury,  the  plaintiff 
may  sue  them  Jointly  or  severally, 
although'  he  can  have  but  one  satis- 
faction in  damages.  Feneff  v.  Bos- 
ton, etc.,  R.  Co.,  196  Mass.  675,  82 
NE  705.  If  each  contributes  to  the 
wrong  as  in  the  case  at  bar,  the 
proximate  cause  is  the  wrongful  act 
in  which  they  concurrently  partici- 
pate, whether  the  result  causes  in- 
stantaneous death,  or  injuries  which 
the  sufferer  survives.  D' Almeida  v. 
Boston,  etc.,  R.  Co.,  209  Mass.  81,  87. 

95  NE  398,  Ann(SiBl913C  751.  Ou- 
lighan v.  Butler,  189  Mass.  287,  29S, 
75  NE  726.  Doe  V.  Boston,  etc,  St. 
R.  Co.,  195  Mass.  168,  171.  80  NK 
814;  Feneff  v.  Boston,  etc.  R,  (>).. 
196  Mass.  576.  82  NB  705.  ...  The 
statute  on  which  the  present  action 
Is  based  stfll  recognizes  the  punitive 
nature  of  the  civil  remedy  by  requir- 
ing the  assessment  of  damages  to 
be  'with  reference  to  the  degree  of 
.  .  .  culpability"  either  of  the  em- 
ployer or  of  his  employee  through 
whose  negligence  the  death  of  a 
person  has  been  wrongfully  caused 
.  .  .  The  wrong  In  the  case  at  bar 
remains  Joint,  but  because  of  the 
statute  the  damages  must  be  as- 
sessed severally  with  separate  ver- 
dicts and  Judgments.  D'Almeida  v. 
Boston,    etc.,    R.    Co.,    209    Mass.   81. 

96  NE  398,  AnnCaslSlSC  761.  It  may 
be  difficult  for  a  Jury  where  the 
wrongful  acts  although  Joint  do  not 
result  from  a  concerted  purpose  to 
ascertain  the  degree  of  blame,  and 
assess  damages  according  to  the  cul- 
pability   of    each;    yet    the    right  of 
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deceased,  and  compel  plaintiff  to  make  sneh  per- 
son  a  party  to  the  aetion.^^  Nor  may  defendant 
insist  that  an  action  shall  be  several  which  plain- 
tiff seeks  to  make  joint.*'  Bnt  while  all  persons 
whose  acts  oontribnted  to  cause  the  death  may  be 
joined  as  defendants,'*^  it  has  been  held  that  the 
cause  of  action  is  single  and  cannot  be  split  and 
separate  recoveries  had  against  the  several  persons 
liable."^  Where  the  action  is  nnder  an  employees' 
liability  act,  a  third  person  not  subject  to  the  act 
may  not  be  joined  with  the  employer  as  defendant, 
although  their  concurrent  wrong  caused  the  'death.'* 
The  remedy  by  indictment '"  against  a  railroad  com- 
pany must  be  sought  against  the  corporation  itself, 
and  not  against  the  stockholders.'^ 

[$  128]  S.  Raising  and  WaiTing  Objectioiu. 
The  general  rules  as  to  raising  objections  for  de- 
fects in  respect  to  parties  considered  elsewhere  in 
this  work  '*  are  f uUy  applicable  to  the  statutory 
action  for  death.**  The  objection  that  the  action  is 
not  brought  by  the  person  authorized  to  sue,  being 
one  that  goes  to  the  substance  of  the  right  itself,^* 
may  be  raised  by  general  demurrer  for  failure  to 
state  facts  constituting  a  cause  of  action,*'  or  by 

action  Is  created  by  statute,  and  this 
requirement  cannot  be  Ignored.  Ou- 
llKhan  v.  Butler,  189  Mass.  287,  295, 
75  NE  726.  The  plaintiff  should 
have  brought  separate  actions  as  was 
done  in  D* Almeida  v.  Boston,  etc.,  R. 
Co.,  209  Mass.  81,  95  NB  398,  Ann 
Casl913C  751,  and  D'Almelda  v. 
Boott  Mills,  209  Mass.  81,  95  NE  398, 
AnnCa8l913C  761.  In  Oulierhan  v. 
Butler,  supra,  which  the  plaintiff 
contends  supports  the  present  pro- 
cedure, the  action  it  is  true  had  been 
commenced  against  four  defendants 
Jointly,  but  at  the  close  of  the  evi- 
dence the  plaintiff  was  required  to 
elect  which  one  of  their  number  he 
would  hold  responsible,  and  having 
made  the  election,  the  difficulty  was 
obviated.  Where  the  action  Is  on  a 
Joint  contract  the  R.  L.  c  177  I  6, 
provide  for  separate  judgments  If 
the  defendants  are  not  found  Jointly 
liable.  Taft  v.  Church,  164  Mass. 
504,  41  NE  671.  But  there  are  no 
provisions  for  separate  Judgments  in 
actions  of  tort  even  If  death  has 
been  caused  by  the  concurrent  acts 
of  wrongdoers  who  have  been  Joined 
in  one  suit.  Cameron  v.  Kanrich, 
201  Mass.  451,  87  NE  605.  See  St. 
1905,  c.  266.  The  plaintiff,  whose 
intestate  upon  the  evidence  very 
plainly  was  not  in  the  employment 
or  service  of  either  defendant,  should 
have  been  required  before  the  ar- 
guments to  the  Jury  to  elect  as  to 
the  defendant  against  whom  he 
would  ptoceed,  and  the  attention  of 
the  Judge  having  been  directed  to 
the  distinction  he  should  have  ruled 
as  requested,  that  the  plaintiff  could 
not  recover  damages  to  be  assessed 
against  both  defendants,  as  under 
the  statute  the  action  could  not  be 
maintained  against  them  Jointly." 
Brown  v.  Thayer,  212  Mass.  392,  397, 
99  NE  237  (under  Rev.  L.  c  171 
{  2  as  amended  by  St.  CI 907]  o 
374). 

[b]  A.  paaoa  ofllc«r  aaA  Ilia  toada- 
mm  have  been  held  liable  In  a  Joint 
action  for  death  by  use  of  a  deadly 
weapon.  Bolton  v.  Ayres,  110  SW 
385,    33   KyL   691. 

[c]  Mob  vlolwwa.  —  Where  the 
city  In  which  the  killing  occurred 
has  been  guilty  of  negligence  In  not 
preventing  such  an  accident.  It  is 
proper  to  Join  such  city  as  defendant 
In  an  action  for  the  death.  This  is 
especially  true  under  La.  Rev.  Civ. 
Code  art  2324,  which  provides  that 
"he  who  causes  another  to  do  an 
unlawful  act,  or  assists  or  encour- 
ages in  the  commission  of  it,  shall 
be  responsible  in  solldo  with  thiit 
person   for   the  damages  caused  by 


such  act."  Comites  v.  Parkerson, 
50    Fed.    170. 

[d]  Partnsm  may  be  sued  Jointly 
or  severally  in  their  Individual  ca- 
pacity for  death  caused  by  a  serv- 
ant of  the  Arm.  Murphy  v.  Cop- 
pieters,  136  Cal.   317,  68  P  870. 

27.  Roosier  Stone  Co.  v.  McCain, 
133  Ind.   231,   31  NE  958. 

88.  Winston  V.  Illinois  Cent.  R. 
Co..  Ill  Ky.  954.  65  SW  13,  23  KyL. 
1283,  55  LRA  603.  See  also  Removal 
of  Causes  [34  Cyc  1257  note  11]. 

88M.  McKay  v.  Southern  Bell 
Tel.,  etc.,  Co.,  Ill  Ala.  337.  19  S  695, 
56  AmSR  59,  31  LRA  589;  Carter  Coal 
Co.  V.  Prlchard,  166  Ky.^776,  179  SW 
1038;  Cincinnati,  etc.,  R.  Co.  v.  Cook, 
113  Ky.  161,  67  SW  383,  23  KyL  2410; 
Almqulst  v.  Wilcox.  115  Minn.  37,  131 
NW  796;  Flaherty  v.  Minneapolis, 
etc.,  R.  Co.,  39  Minn.  328,  40  NW  160, 
12.AmSR  664,  1  LRA  680;  Johnson  v. 
St.  Joseph  Terminal  R.  Co.,  ?08  Mo. 
381,  101  SW  641.  And  see  cases  su- 
pra  note   26. 

S8H.  Almqulst  v.  Wilcox,  116 
Minn.  37,   131   NW  796. 

"If  the  theory  that  all  who  con- 
tribute to  cause  the  death  in  such  a 
case  may,  at  the  election  of  the  ad- 
ministrator, be  sued  Jointly  or  sever- 
ally, no  logical  reason  could  refuse 
a  recovery  against  each  for  the  full 
amount  allowed  by  statute.  This,  of 
course,  could  not  be  done."  Alm- 
qulst V.  Wilcox,  116  Minn.  87,  39,  131 
NW  796. 

99.  Western,  etc.,  R.  Co.  v.  Smith, 
144   Ga.  787,   87   SE  1082. 

ao.  See  aupra  i  106  and  infra 
i    154. 

31.     State  V.  Ollmore.  24  N.  H.  461. 

89.  amenflmettt  as  to  partlaa  see 
Infra  9  158.  See  also  Parties  [81  Cyo 
468  et  seq]. 

SMBonar  for  AaCeot  ■■  to  partUa 
see   Parties    [31   Cyc   293-295]. 

Ploa  la  abatomoBt  for  nlajolndor 
aad  BoaJolador  of  partlMi  goaonklly 
see  Parties    [31   Cyc  174-177,   188]. 

33.  See  cases  Infra  this  section. 

34.  See  supra  S  126. 

85.  St.  Louis,  etc.,  R.  Co.  v.  Hen- 
son,  58  Fed.  531,  7  CCA  349;  Atlanta, 
etc..  R.  Co.  v.  Wilson,  119  Ga.  781, 
47  SE  366;  L.  T.  Dickason  Coal  Co. 
V.  Unverferth,  SO  Ind.  A.  646,  66 
NE  769;  Harshman  v.  Northern  Pac. 
R.  Co.,  14  N.  D.  69,  73,  103  NW  412. 
But  see  St.  Louis,  etc.,  R.  Co.  v. 
Scale.  (Tex.  Civ.  A.)  148  SW  1099 
(holding  that  objection  must  be 
pleaded   In   abatement). 

"This  case  Is  not  one  of  defect  of 
parties  or  of  want  of  legal  capacity 
to  sue.  It  is  purely  a  want  of  a 
cause  of  action.     The  objection  that 


an  objection  to  the  introduction  of  testimony,**  or 
by  a  request  for  a  directed  verdict,*^  or  by  motion 
for  judgment  non  obstante,**  and  is  not  waived  by 
first  answering  to  the  merits.**  The  objection  may 
be  urged  at  any  stage  of  the  proceedings,^"  and  may 
be  considered  'on  appeal  by  the  court  on  its  own 
motion.'"'  But  mere  failure  to  join,'or  to  sue  for, 
all  the  beneficiaries  cannot  be  raised  by  a  general 
demurrer  for  want  of^  facts  sufficient  to  constitute 
a  cause  of  action.**  Such  nonjoinder  must  be  raised 
by  special  demurrer  or  exception,**  or  by  plea  in 
abatement.**  The  objection  is  waived  by  going  to 
trial  without  raising  it,**,  and  cannot  be  made  for 
the  first  time  on  appeal.**  But  where  the  objection 
is  raised  at  the  proper  time,  the  action  cannot  be 
further  maintained,*^  nnless  the  defect  is  cured  by 
amendment  bringing  in  the  absent  parties.**  Where 
the  action  is  brought  by  the  proper  plaintiff,  but 
others  afce  improperly  joined,  the  objection  may  be 
raised  by  special  demurrer.** 

[$  129]  V.  Pleading 'o—l.  Declaration,  Com- 
plaint, or  Fetition — a.  In  OeneraL  From  the  very 
nature  of  the  cause  of  action,*^  proper  regard  being 
had  for  the  statute  upon  which  the  action  is  based, 

a  complaint  does  not  state  a  cause 
of  action  'calls  in  question  not  only 
the  sufficiency  of  the  facts  stated 
In  the  complaint  to  constitute  a 
cause  of  action,  but  also  the  right  or 
authority  of  the  particular  plaintiff 
to  institute  or  maintain  a  suit  upon 
such  a  cause  of  action.' "  Harsh- 
man  V.  Northern  Pac.  R.  Co..  supra, 
[a]  Tlia  oapaoltjr  of  aa  admials- 
trator  to  roa  for  damages  for  dece- 
dent's death  is  properly  raised  by 
demurrer  for  want  of  facts,  L.  T. 
Dickason  Coal  Co.  v.  Unverferth,  30 
Ind.  A.   546,   66  NB  759. 

38.  St.  Louis,  etc..  R.  &>.  v.  Hen- 
son,  58  Fed.  631.  7  CCA  849  (where 
the  particular  objection  was  Insuf- 
ficient). 

37.  Pecos,  etc.,  R.  Co.  v.  Rosen- 
bloom,  240  U.  S.  439,  36  SCt  390. 
60  L.  ed.  730;  St.  Louis,  etc..  R.  Co. 
V.  Henson.  58 'Fed.  631,  7  CCA  849, 
But  see  St.  Louis,  etc.,  R.  Co.  v. 
Seale,  (Tex.  Civ.  A.)  148  SW  1099 
(holding  that  the  point  cannot  be 
raised  by  a  request  for  a  directed 
verdict  where  no  plea  In  abatement 
was  filed). 

3&  Weldner  v.  Rankin,  26  Oh.  St. 
622. 

39.  Gulf,  etc..  R.  Co.  V.  Lester, 
(Tex.  Civ.  A.)    149  SW  841. 

40.  Harshman  v.  Northern  Pac. 
R.    Co.,    14   N.   D.    69,    103    NW    412. 

41.  Harshman  v.  Northern  Pac 
R.  Co..  14  N.  D.  69,  103  NW  412. 
But  see  St.  Louis,  etc.,  R.  Co.  v. 
Henson,  58  Fed.  531.  7  CCA  349 
(holding  that  the  objection  cannot 
be  considered  on  appeal  where  not 
made  below). 

48.  Oklahoma  Gas,  etc.,  Co.  v.  Lu- 
kert,  16  Okl.  397,  84  P  1076.  See 
also  Infra   i   140. 

43.  Texas,  etc.,  R.  Co.  v.  Berry, 
67  Tex.  238,  6  SW  817;  Galveston, 
etc.,  R.  Co.  V.  Le  Glerse,  61  Tex. 
189. 

4<k  Salmon  v.  Rathjens,  162  Cal. 
290,   92  P   733. 

4W.  Salmon  v.  Rathjens,  162  Cat. 
290,    92    P    733. 

46.  St.  Louis,  etc.,  R.  Co.  v.  Wat- 
son.   97   Ark.    660,    134    SW   949. 

4ff.  Missouri  Pac.  R.  Co.  v.  Henry, 
76  Tex.  220,  12  SW  828;  Dallas,  etc., 
R.  Co.  V.  Spiker,   69   Tex.  436. 

48.     See  infra  9  158.- 

48.  Atlanta,  etc,  R.  Co.  v.  Wil- 
son, 119  Ga.   781,  47  SB  366. 

SO.    Joiador  of: 
Actions  or  causes  of  action  see  Ac- 
tions  99   188-274. 
Counts  see  Pleading  [31  Cyc  116]. 

■Sttttag  causes  of  see  Actions  99 
275-307. 

SU    See  aupra  9   49. 
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the  same  rules  of  pleading  are  applioable  as  in  an 
action  for  personal  injury.''  In  conformity  with 
the  general  rule,'''  the  facts  should  be  stated  with 
sufficient  fullness  and  definiteness  to  bring  the  ac- 
tion'clearly  within  the  purview  and  terms  of  the 
statute  creatii^  it.'*  While  no  greater  certainty  is 
required  in  the  pleading  than  is  found  in  the  stat- 


ute itself,  at  least  those  facts  which  the  l&tter 
names  as  the  basis  of  the  right  of  action  should 
be  set  forth."'  In  some  jnrisdietions  the  same  de- 
gree of  strictness  is  not  required"  as  in  others ;^^ 
and  facts  that  reasonably  may  be  implied  from 
other  facts  properly  stated  need  not  be  specifieally 
alleged.'* 


S8.    Smelser   v.    Missouri,    etc.,   R. 

Co..  262  Mo.  25,  170  SW  1124  (per 
Walker,  P.  J.).  See  also  Assault 
and  Battery  {  63;  Carriers  i  1407; 
Master  and  Servant  [26  Cyc  1384]; 
NegllKence  [29  Cyc  665];  Railroads 
[33  Cyc  1053];  Street  Railroads  [36 
Cyc   1571]. 

[a]  Avsnnmta  la  tli*  writ  are 
treated  as  a  part  of  the  declaration. 
Westcott  V.  Central  Vermont  R.  Co., 
61  Vt.  438,  17  A  746. 

[b]  Awanitntu  in  tiw  aaawar  (1) 
may  cure  a  defective  complaint  (Tex- 
as, etc.,  R.  Co.  V.  Miller.  221  U.  S. 
408,  31  set  584,  55  L,.  ed.  789).  (2) 
even  after  expiration  of  period  of 
limitation  (Texas,  etc.,  R.  Co.  v. 
Miller,   supra). 

63.    See  Pleading  [31  Cyc  1151. 

6*.  U.  S. — Serenson  v.  Northern 
Pac.   R.  Co.,   45  Fed.    407. 

Ala. — ^Lovell  v.  De  Bardelaben  Coal, 
etc..  Co.,  90  Ala.  13,  7  S  756. 

Ark. — St.  Louis,  etc.,  R.  C3o.  v.  Mc- 
Namare,   91  Ark.   515,   122   SW  102. 

Cal. — Groom  v.  Bang^s,  163  <3al. 
456,  96  P  603;  Kramm  v.  Stockton 
M.  R.  Co.,  S  Cal.  A.  606.  86  P  738, 
903. 

Colo. — ^Denver,  etc.,  R.  Co.  v.  E^ed- 
eric,  67  Colo.   90,   140   P   463. 

Conn. — ^Hewison  v.  New  Haven,  34 
Conn.   136,   91  AmD  718. 

Ga. — James  v.  Central  of  Georgia 
R.  Co.,  138  Oa.  415.  76  SB  431,  41 
LRANS  795,  AnnCasl913D  468;  At- 
lanta, etc.,  R.  Co.  V.  Smith,  119  Ga. 
667,  46  SB  853;  Smith  v.  East,  etc., 
R.  Co.,  84  Oa.  183.  10  SB  602;  Daly 
T.  Stoddard,  66  Ga.  145;  Chick  v. 
Southwestern  R.  Co.,  57  Ga.  357; 
Denham  v.  Texas  Co.,  19  Qa.  A.  662, 
SI  SB  1070;  Central  of  Georgia  R. 
Co.  V.  De  Loach,  18  Ga.  A.  362,  89 
SB  433;  Central  of  Georgia  R.  Co, 
V.  Bessinger,  17  Ga.  A,  617,  87  SB 
920;  Atkinson  v.  Tarborough,  13  Oa. 
A.    781.    80    SB   29. 

III. — Conant   v.   Griffin,   48    111.   410. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Barnes,  1E4  Ind.  143,  73  NB  91;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Beyerle,  110 
Ind.    100,    11    NB   61. 

.  Kan. — Kansas  City  v.  Siese,  71  Kan. 
283.  80  P  626;  Atchison  Water  Co.  v. 
Price,  (A.)  59  P  677;  Eureka  v.  Mer- 
rlfleld,  9   Kan.  A.   679,    58   P   243. 

Ky. — Morris  v.  Louisville,  etc.,  R. 
Co.,  12  SW  940,  11  KyL  698. 

Me. — Carrlgan  v.  Stillwell,  97  Me. 
247,  54  A  389,  61  LRA  163. 

Mass. — Gay  v.  Essex  Electric  St. 
R.  Co.,  159  Mass.  242,  34  NB  258. 
See  also  Hicks  v.  New  York,  etc., 
R.  Co.,  164  Mass.  424,  41  NB  721, 
49    AmSR    471. 

Minn. — Lahtl  v.  Oliver  Iron  Mln. 
Co..  106  Minn.  241,  118  NW  1018. 

Mo. — Smelser  v.  Missouri,  etc.,  R. 
Co.,  262  Mo.  25.  170  SW  1124;  Diarl- 
ottl  V.  Missouri  Pac.  R.  Co.,  262  Mo. 
1,  170  SW  865;  Chandler  v.  Chicago, 
etc.,  R.  Co..  251  Mo.  592.  158  SW  35; 
Casey  v.  St.  Louis  Transit  Co.,  206 
Mo.  721.  103  SW  1146:  Lee  v.  Mis- 
souri Pac.  R.  Co..  195  Mo.  400,  92  SW 
«14;  Baird  v.  Citizens'  R.  Co.,  146 
Mo.  265.  48  SW  78;  Kennayde  v. 
Paciflc  R.  Co.,  46  Mo.  255;  McOin- 
ness  V.  Kansas  City  Western  R.  Co., 
196  Mo.  A.  390,  192  SW  115;  Heg- 
berg  V.  St.  Louis,  etc..  R.  Co.,  164 
Mo.  A.  514.  147  SW  192;  Gormley  v. 
St.  Louis  Transit  Co.,  126  Mo.  A. 
405.  103  SW  1147. 

Mont.— -Martin  v.  Butte,  34  Mont. 
281,    86    P    264. 

Nebr. — Greenwood  v.  King,  62 
Nebr.  17,  116   NW  1128. 

N.  T. — Zeikus  v.  Florida  Bast 
Coast     R.     Co.,     163     App.     Dlv.     345, 


138  NTS  478;  Brown  v.  Harmon.  21 
Barb.  608;  Saflord  v.  Drew,  10  N.  T. 
Super.  627;  Zeikus  v.  Florida  East 
Coast  R.  Co.,  70  Misc.  839,  128  NYS 
931. 

N.  C— Conley  v.  Richmond,  etc.,  R. 
Co.,   109  N.  C.   692,  14   SB  303. 

R.  I. — Can)enter  v.  Rhode  Island 
Co^  36  R.  L,  395.  90  A  768. 

S.  C. — ^BVee  v.  Southern  R.  Co.,  78 
S.   C  67.  58   SE   952, 

Tenn. — Chattanooga  Cotton  OH 
Co.  V.  Shamblin,  101  Tenn.  263,  47 
SW  496. 

Tex. — Gulf,  etc..  R.  Co.  v.  McOln- 
nls,  <Civ.  A.)  147  SW  1188:  St.  Louis, 
etc.,  R.  Co.  V.  Sizemore,  53  Tex.  Civ. 
A.  491,  116  SW  403;  Williams  v. 
Northern  Texas  Tract.  Co.,  (Civ. 
A.)  107  SW  125;  Dallas  Cons.  Elec- 
tric St.  R.  Co.  V.  Lytle,  48  Tex.  Civ. 
A.    107,    106    SW    900. 

Vt — Preston  v.  St.  Johnsbury,  etc, 
R.  Co.,  64  Vt.  280,  26  A  486. 

Va. — Stevenson  v.  W.  M.  Rltter 
Lumber  Co.,  108  Va.  57S,  62  SE  351, 
18    LRANS    316. 

Wash. — Archibald  v.  Lincoln  Coun- 
ty^eO  Wash.  E5,  96  P  831. 

W.  Va. — Searle  v.  Kanawha,  etc., 
R.   Co.,   32  W.   Va.    370,  9  SB  248. 

Wis.— Fitts  V.  Waldeck,  61  Wis. 
567     8    NW    363. 

N.  B. — Murray  v.  Miramlchl  Pulp, 
etc.,  Co.,  39  N.  B.  44. 

"In  statutory  actions  of  this  sort, 
the  party  suing  must  bring  himself 
strictly  within  the  statutory  require- 
ments, necessary  to  confer  the  right, 
and  this  must  appear  In  his  peti- 
tion; otherwise.  It  shows  no  cause 
of  action."  Barker  v.  Hannibal,  etc., 
R.  Co.,  91  Mo.  86,  94,  14  SW  280 
[quot  Chandler  v.  Chicago,  etc.,  R. 
Co..  261  Mo.   692,   601,   158   SW  36]. 

[a]  Aotloa  for  Ion  of  aervlees^- 
In  an  action  for  loss  of  the  serv- 
ices of  a  minor  son,  a  further  alle- 
gation that  death  resulted  from  the 
injuries  does  not  alter  the  nature 
of  the  action,  or  make  It  an  action 
for  the  homicide  of  the  son.  where 
the  circumstances  are  such  that 
plaintiff  could  not  recover  for  the 
death  of  the  son.  Chick  v.  South- 
western R.   Co.,   57  Ga.  367. 

[b]  VndeT  the  lUam  aad  Kliian' 
Act.— In  an  action  for  death  where 
the  complaint  contained  some  of  the 
essential  averments  of  negligence, 
both  at  common  law  and  for  viola- 
tion of  the  statute,  and  the  action 
was  brought  by  a  party  not  entitled 
to  sue  under  the  statute,  the  decla- 
ration was  considered  as  stating  a 
cause  of  action  for  common-law  neg- 
ligence merely.  McCray  v.  Moweaqua 
Coal  Min.,  etc.,  Co.,  149  111.  A.  565. 

[c]  Homber  of  persons  employed 
la  mlaew— Under  the  act  of  March  2, 
1891,  providing  safety  pi-ecautlons  to 
be  taken  In  coal  mines  where  ten 
men  or  more  are  employed,  and  au- 
thorizing the  recovery  of  damages 
for  Injuries  su.stained  by  violation 
thereof,  a  complaint  for  the  killing 
of  plaintiff's  intestate  by  a  violation 
of  such  provisions,  falling  to  allege 
that  there  were  ten  or  more  men 
employed  in  or  about  the  mine  In 
which  Intestate  wag  killed,  was  de- 
murrable. L.  T.  Dickason  Coal  Co.  v. 
TJnverferth,  80  Ind.  A.  646,  66  NE 
759. 

[d]  Where  tlisro  MW  two  coaenr. 
rant  remedies. — (1)  A  complaint 
which  alleges  that  defendant  enticed 
and  hired  plaintiffs  son  to  labor  for 
defendant  at  his  sawmill,  and  that 
he  "unlawfully  placed  plaintiff's  said 
son  to  work  among  .  .  .  lawless  boys 
at    said    mill,    and    where    defendant 


negligently  and  carelessly  and  know- 
ingly permitted  said  minor  boys  to 
Wrangle  and  lawlessly  fight."  and 
that  the  son  was  shot  by  the  employ- 
ees of  defendant  and  by  Its  negli- 
gence and  carelessness,  does  not 
state  a  cause  of  action  under  St. 
(1894)  I  4.  Harris  v.  Kentucky  Tim- 
ber, etc..  Co.,  43  SW  462,  45  SW 
94,  19  KyL  1731.  (2)  Under  Rev. 
L.  :S  2138,  2139,  a  declaration  alleg- 
ing that  the  death  resulted  from  the 
tortious  acts  of  the  defendant,  and 
that  plaintiff  was  the  personal  rep- 
resentative of  the  deceased,  who 
left  a  widow  and  next  of  kin.  is 
sufficient  without  a  further  allega- 
tion that  the  action  was  brought  for 
the  benefit  of  such  widow  and  next 
of  kin.  Although  In  Vermont  there 
are  two  rights  of  action,  one  to  re- 
cover the  damages  sustained  by  the 
deceased  for  the  time  between  the 
injury  and  his  death,  and  the  other 
to  recover  damages  for  the  benefit 
of  the  widow  and  next  of  kin,  the 
averment  that  the  intestate  left  a 
widow  and  next  of  kin  is  sufficient 
to  show  that  the  action  was  brought 
under  the  latter  statutory  provision. 
Westcott  V.  Central  Vt.  R.  Co.,  61 
Vt.   438,   17  A   745. 

[e]  By  what  law  testsA, — Where 
the  petition  in  an  action  for  the 
death  of  a  railroad  employee  does 
not  disclose  that  the  suit  Is  based 
on  the  Federal  Employers'  Liability 
Act,  it  will  be  held  that  plaintiff  is 
not  seeking  recovery  for  an  injury 
received  while  engaged  in  interstate 
commerce,  and  the  sufficiency  of  the 
petition  must  be  tested  by  the  state 
law.  St.  Louis,  etc.,  R.  Co.  v.  Seale, 
(Tex.  Civ.  A.)   148  SW  1099. 

6Sk  Sn)elser  v.  Missouri,  etc.  R. 
Co.,  262  Mo.  26,  170  SW  1124  (per 
Walker,  P.  J.). 

66.  Davis  V.  Arkansas  Southern 
R.  Co.,  117  La.  320,  41  S  687;  Baird 
V.  Citizens'  R.  Co.,  146  Mo.  265,  48 
SW  78;  Warner  v.  Western,  etc,  R. 
Co.,  94  N.  C.  260;  St.  Louis,  etc.  R 
Co.  V.  Sizemore,  63  Tex.  Civ.  A. 
491,  116  SW  403. 

[a]  Sa  £oBisiaaa,  while  not  dis- 
puting the  existence  of  the  general 
rule,  the  courts  lean  to  the  view  that, 
since  the  tendency  of  modern  prac- 
tice is  to  yield  as  little  as  possible 
to  technicalities,  an  action  for  death 
should  not  be  dismissed  because  the 
complaint  falls  to  bring  plaintiff 
within  all  the  statutory  require- 
ments, but  that  attention  should  be 
called  to  the  defect  by  proper  ex- 
ceptions and  plaintiff  given  an  op- 
portunity to  amend.  Davis  v.  Ar- 
kansas Southern  R.  Co.,  117  La. 
320,  323,  41  S  687  (where  the  com- 
plaint failed  to  allege  several  of  the 
necessary  statutory  requirements, 
but  the  judgment  of  the  trial  court 
dismissing  the  action  was  reversed, 
the  appellate  court  saying  that,  al- 
though the  pleading  was  very  loose 
and  defendant  was  entitled  to  have 
had  plaintiff  make  more  specific  alle- 
gations, "we  do  not  think,  however, 
that  the  missing  allegations  were  of 
character  such  as  to  have  warrant- 
ed the  drastic  remedy  of  the  dis- 
missal of  the  suit  being  applied.  The 
tendency  of  modern  practice  Is  to 
yield  as  little  as  possible  to  techni- 
calities, and  to  afford  aid  so  far  as 
practicable  to  the  filing  of  amend- 
ments which  work  no  injury  and 
prevent  useless  delays  and  costs"). 

Amendmaat  see  infra  i  167. 

S7.     See  cases  supra  note  64. 

68.  Hegberg  v.  St.  Louis,  etc.. 
R.  Co.,  164   Mo.  A.  514,  147  SW  192; 


For  tatsr  eases,  dsrelopmsats  and  ohMWSs  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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[%  130]  b.  Act  or  OmJasion  Oawing  Dflatii>-(1) 
tn  GenenL  Under  the  mles  governing  actions  for 
personal  injuries,''*  the  wrongful  act,  default,  or 
negligence  of  defendant,  by  reason  of  trhieh  de- 
cedent sustained  ifijury  vhioh  caused  his  death, 
must  be  alleged  with  a  reasonable  degree  of  par- 
tieularity,'°  so  as  to  inform  defendant  of  the  ex- 
act nature  of  the  action  and  enable  him  to  pre- 
pare his  defense.*'  While  it  is  customary  to  allege 
that  the  act  or  omission  was  wrongful  or  negli- 
gent as  the  case  may  be,'*  it  ordinarily  is  sufficient 

'Warner  v.  Western,   etc..   K.  Co.,  »4 
N.  C.  250;  and  Infra  i  130. 

59.  See  also  Assault  and  Battery 
I  63  et  seq;  Carriers  I  1407  et  seq; 
Master    and    Servant     [26    Cyo    1384 

.et  seq];  NeKllffence  [29  Cyc  566 
et  seqj;  Railroads  [33  Cyc  865  et 
seq,  1053  et  seq];  Street  Railroads 
[86  Cyo  1671  et  seq};  and  cross  ref- 
erences supra  p   1164. 

[a]  arniOTlnc  «ags  of  daUx  p*- 
porv— Where  the  averments  In  a  pe- 
tition contain  a  complete  statement 
of  plaintiff's  case.  It  la  Improper  to 
annex  thereto  a  copy  of  a  dally  pa- 
per oontalninK  an  account  of  the  ac- 
cident. The  use  of  such  a  paper  Is 
not  only  superfluous,  but  unauthor- 
ised, and  is  ground  for  exception. 
Comltes  V.  Parkerson,  50  Fed.  170. 

60.  Ala. — Lawrence  v.  Seay,  179 
Ala.  386,  60  S  937;  LoulsvlUe,  etc., 
R.  Co.  V.  Chamblee,  }71  Ala.  188. 
64  S  681,  AnnCaal913A  977;  Kansas 
City,  etc.,  R.  Co.  v.  Matthews,  142 
Ala.  298,  39  8  207;  LiOulsvlUe,  etc., 
R.  Co.  V.  "Orr,  121  Ala.  489,  26  8 
SB;  Buckalew  v.  Tennessee  Coal,  etc., 
Co.,  112  Ala.  146,  20  S  606;  Alabama, 
etc.,  R.  Co.  V.  Waller.  48  Ala.  4B9. 

Cal. — ^Davles  v.  Oceanic  SS.  Co., 
89  Cal.  280,  26  P  827;  Brown  v.  Cen- 
tral Pac.  R.  Co.,  68  Cal.  171,  7  P 
447,    8    P    828. 

Colo. — Pierce  v.  Conners,  20  Colo. 
178,   37  P  721,  46  AmSR  279. 

Fla. — Duval  v.  Hunt,  84  Fla.  86, 
15  S  876. 

Oa. — Stevens  v-  Steadman,  140  Qa. 
C80.  79  SB  564,  47  LRANS  1009; 
Fierce  v.  Seaboard  Air-Line  R.  Co., 
122  Ga.  664,  50  SB  468;  Central  R. 
Co.  V.  Hubbard,  86  Oa.  623,  12  SE 
1020;  Daly  v.  Stoddard,  66  Ga.  146; 
Fuller  v.  Inman,  10  Oa.  A.  680,  74 
SS   287 

111.— Holton   V.   Daly,    106    III.   131. 

Ind. — Coy  v.  Indianapolis  Gas  Co., 
146  Ind.  665,  46  NB  177  36  LRA  535; 
Indianapolis  Commercial  Club  v.  Hil- 
liker,  20  Ind.  A.  239,  60  NE  578;  Chi- 
cago, etc.,  R.  Co.  V.  Beatty,  13  Ind. 
A.  604,   40  NB  753,  42  NB  284. 

Kan. — Atchison,  etc.,  R.  Co.  ▼. 
Ryan,   62    Kan.    682,   64   P    603. 

La. — Helm  v.  O'Rourke,  46  La. 
Ann.    178,   IS   S    400. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
State,  58  Md.  372. 

Mass. — Hicks  v.  New  Tork,  etc.,  R. 
Co.,  164  Mass.  424,  41  NB  721,  49 
AroSR  471;  Qay  v.  Essex  Electric 
St.  R.  Co.,  159  Mass.  242,  34  NE 
258. 

Mich. — Storrs  v.  Grand  Rapids,  110 
Mich.  483.  68  NW  258. 

Miss. — Mobile,  etc.,  R.  CO.  v. 
Stroud,  64  Miss.  784,   2  S  171. 

Mo.— rAnderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  93  SW  394,  113 
An>SR  748;  Lee  v.  Knapp,  156  Mo. 
610,  56  SW  458;  Le  May  v.  Missouri 
Pac  R.  Co.,  105  Mo.  361,  16  SW  1049; 
Shaw  V.  Missouri  Pac.  R.  Co.,  104 
Mo.  648,  16  SW  832;  Pope  v.  Kan- 
sas City  Cable  R.  Co.,  99  Mo.  400, 
12  SW  891;  Sullivan  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  lis.  10  SW  862;  Ken- 
nayde   v.   Pacific   R.   Co.,   45   Mo.   255. 

Nebr. — Greenwood  v.  King,  82 
Nebr.  17,  116  NW  1128. 

N.  T.— Pl»l  V.  Reld,  72  App.  DIv. 
162,  76  NTS  306;  Brown  v.  Harmon, 
21  Barb.  508:  Keefe  v.  Straus,  91 
Misc.    627,    156    NTS    530. 

N.  C— Conley  v.  Richmond,  etc., 
R.    Co.,    108    N.    C.    692,    14    SB    303; 


if  the  declaration,  complaint,  or  petition  states 
facts  showing  death  caused  by  wrongful  act,  de- 
fault, or  negligence  of  defendant,*^  at  least  against 
a  general  demurrer.**  Under  the  general  rule  of 
pleading,*"  less  particularity  is  required  with  re- 
spect to  matters  which  from  their  nature  are  more 
within  the  knowledge  of  defendant  than  of  plain- 
ti£F,**  and  in  such  cases  a  general  allegation  of  negli- 
gence may  be  sufficient  when  the  general  circum- 
stances under  which  the  injury  occurred  tfte  also 
sufficiently  set  forth;*'   but  if  such  circumstances 


Warner  v.  Western  North  Carolina 
R.  Co.,  94  N.  C.  260. 

Oh. — Lima  Electric  LlKht,  etc. 
Co.  V.  Deubler,  7  Oh.  Clr.  Ct  186,  3 
Oh.    Clr.    Dec.    720. 

R.  L — Parker  v.  Providence^  etc. 
Steamboat  Co.,  17  R.  L  376,  22  A 
284,  23  A  102,  83  AmSR  869,  14  LRA 
414. 

Tenn. — Chattanooga  Cotton  Oil  Co. 
V.  Shamblln.  101  Tenn.  263,  47  SW 
496. 

Tex. — San  Antonio  St  R.  Co.  v. 
Cailloutte,  79  Tex.  341,  15  SW  390; 
Missouri  Pac  R.  Co.  v.  Lee,  70  Tex. 
496,  7  SW  867;  Black  v.  Texas,  etc., 
R.  Co.,  (Civi  A.)  161  SW  1077; 
Thompson  v.  Oalveston,  etc.,  R.  Co., 
48  Tex.  Civ.  A.  284,  106  SW  910;  Klr- 
by  Lumber  Co.  v.  Chambers.  41  Tex. 
Civ.  A.  632,  96  SW  607. 

Va. — Norfolk,  etc,  R.  Co.  v.  Ste- 
gall,  106  Va.  688,  64  SE  19;  Norfolk, 
etc.,  R.  Co.  V.  Harman,  83  Va.  653, 
8  SE  261;  Baltimore,  etc.,  R.  Co.  v. 
Whlttlngton,  30  Oratt.  (71  Va.)  805; 
Baltimore,  etc,  R.  Co.  v.  Shearman, 
30  Oratt.    (71   Va.)    602. 

W.  Va. — Searle  v.  Kanawha,  etc, 
R.  Co.,  32  W.  Va.  370,  9  SB  248. 

Wis.— Fltts  y.  Waldeck,  51  Wis. 
667,    8    NW    868. 

[a]  th»  cowmoa.law  rale  con- 
struing the  pleading  strictly  against 
the  pleader  hks  been  applied.  Lo- 
veil  v.  De  Bardelaben  Coal,  etc.,  Co., 
90  Ala.  13,  7  8  766.  See  also  Plead- 
ing  f31   Cyo   781. 

[b]  Ooaaldexatioa  of  pxoof  se- 
qnlrcdi^— In  passing  on  a  demurrer 
to  the  complaint  in  an  action  for 
wrongful  death,  the  court  will  not 
consider  the  fact  that  plaintiff  will 
have  dliflculty  in  producing  evidence 
suflicient  to  establish  the  proximate 
cause  of  death.  Keefe  v.  Straus,  91 
Mtsc    627.    156    NTS    530. 

81.  Fla. — Duval  v.  Hunt,  34  Fla. 
86,  15  S  876;  Walsh  v.  Western  R. 
Co.,   34  Fla.   1,  15  S  686. 

111. — ^Bahr  v.  National  Safe  Deposit 
Co.,  137  111.  A.  397  [aff  234  111.  101, 
84  NE  717].     ■ 

Ind. — Indiana  Union  Tract  Co.  v. 
LoVe,   99   NE   1005. 

Mich. — Addison  T.  Lake  Shore, 
etc.,  R.  Co.,  48  Mich.  155,  12  NW 
42. 

N.  T. — Lichtenstem  v.  Augusta- 
Aiken  R..  etc.,  Corp.,  165  App.  DiV. 
270,   150   NYS   992. 

N.  C. — Conley  v.  Richmond,  etc, 
R.   Co.,    109    N.   C.    692,   14   SE   303. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Slzemore.  53  Tex.  Civ.  A.  491,  116  SW 
403;  Dallas  Consol.  Electric  St.  R. 
Co.  V.  Lytle,  48  Tex.  Civ.  A.  107, 
106    SW    900. 

Va. — Baltimore,  etc,  R.  Co.  v. 
Whlttlngton,   30   Gratt    (71  Va.)   805. 

See  also'  cases  supra  note  61. 

sa.  See  Assault  and  Battery  f  63; 
Negligence   [29  C::yc  5691. 

68.  U.  S. — ^Beck  v.  Johnson,  169 
Fed.   164. 

Ala. — ^Kansas  City,  etc.,  R.  Co.  v. 
Matthews.  142  Ala.  298.  39  S  207; 
Louisville,  etc,  R.  Co.  v.  Jones,  88 
Ala.    376,    3   S   902. 

Ga.— 'Pierce  v.  Seaboard  Air-Line 
R.  Co.,  122  Ga.  664.  60  SE  468:  Ful- 
ler v.  Inman,  10  Oa.  A.  680,  74  SE 
287.   • 

Ind. — Coy  v.  Indianapolis  Gas  Co., 
146  Ind.  665,  46  NE  17,  36  LRA 
535;  Mlsslsslnewa  Mln.  Co.  v.  Pat- 
ton.  129  Ind.  472,  28  NE  1118,  2»  AmSR 


203;  Ohio,  etc,  R.  Co.  v.  Walker,  113 
Ind.  196,  15  NE  234,  3  AmSR  638. 

Ky. — Chesapeake,  etc.,  R.  Co.  v.  Daw- 
son, 159  Ky.  296.  167  SW  125;  Chiles 
v.  Drake,  2  Mete  146,  74  AmD 
406. 

Mich. — Storrs  v.  Orand  Rapids,  110 
Mich,    ^ii,    68    NW    2^8. 

Mo. — Le  May  v.  Missouri  Pac  R. 
Co.,  105  Mo.  361,  16  SW  1049:  Shaw 
V.  Missouri  Pac  R.  Co.,  l64  Mo. 
648,  16  SW  832;  Dickson  v.  Missouri 
Pac.  R.  Co.,  104  Mo.  491,  16  SW  381; 
Pope  V.  Kansas  City  Cable  R.  Co., 
99  Mo.  400.  12  SW  891;  Sullivan  v. 
Missouri  Pac.  R.  Co.,  97  Mo.  113, 
10  SW  852;  Johnson  v.  Missouri  Pac. 
R.  Co.,  96  Mo.  340,  9-  SW  790,  » 
AmSR  361;  Dolaii  v.  Moberly,  17  Mo. 
A.  436. 

Nebr. — ^Fremont,  etc.,  R.  Co.  v. 
Harlin,  50  Nebr.  698,  70  NW  263,  61 
AmSR  578,  36   LRA  417. 

N.  T. — Pi«»i  v.  Reld,  72  App.  Div. 
162,   76  NTS  806. 

R.  I. — ^Parker  v.  Providence,  etc. 
Steamboat  < Co.,  17  R.  I.  376,.  22  A 
284,  28  A  102,  38  AmSR  869,  14  LRA 
414. 

Tex. — Black  v.  Texas,  etc.,  R.  Cc, 
(Civ.  A.)  161  SW  1077;  International, 
etc,  R.  Co.  V.  Glover,  (Civ.  A.)  86 
SW  618. 

Va. — Norfolk,  etc,  R.  Co.  v.  Ste- 
gall,   105  Va.    538,   64  SE  19. 

[a]  BnlBrlewt  vtmtmmax^—A  pe- 
tition, which  Is  sufBcient  to  apprise 
defendant  that  death  resulted  from 
internal  Injuries  described.  Is  good 
as  against  an  exception  that  it  is 
too  general,  although  it  fails  to 
state  with  accuracy  the  character, 
kind  and  extent  of  the  injuries.  St. 
Louis,  etc.,  R.  Co.  v.  Slzemore,  53 
Tex.    Civ.    A.    491,    116    SW    403. 

64.  See   Negligence    [28   Cyc    571]. 
[a]     Althongli    subjaot    to    BpooUl 

deararrer,  the  pleading  often  may  be 
sufficient  as  against  a  general  de- 
murrer. St.  Louis,  etc,  R.  Co.  v. 
Slzemore,  53  Tex.  Civ.  A.  491,  116 
SW  403. 

65.  See  Pleading  [31  Cyc  100  et 
seq]. 

66.  Louisville,  etc,  R.  Co.  v. 
Jones,  83  Ala.  376,  3  S  902;  Lee  v. 
Knapp,  165  Mo.  610,  66  SW  458; 
and   cases   infra  note    67. 

67.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Orr,  94  Ala.  602,  10  S  167;  Mo- 
bile, etc.,  R.  Co.  V.  George,  94  Ala. 
199,  10  8  145;  Louisville,  etc,  R. 
(3o.    v.    Jones,    83    Ala.    376,    3    8    902. 

Conn. — Murphy  v.  New  Tork,  etc, 
R.  Co.,  30  Conn.  184. 

Fla. — Duval  v.  Hunt,  34  Fla.  86, 
15  S  876;  Walsh  v.  Western  R.  Co., 
34  Fla.  1,  15  8  686. 

111. — ^Andrew  v.  Chicago,  etc,  R. 
Co.,  45  111.  A.  269;  Chicago,  etc,  R. 
Co.  V.  Blank,  24  111.  A.  438. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Keely,   23   Ind.   133. 

Ky. — Rogers  v.  Hughes,  87  Ky. 
186,  8  SW  16,  10  KyL  68:  Louisville, 
etc.,  R.  Co.  v.  C^se,  9  Bush  728. 

La. — Helm  v.  O'Rourke,  46  La.  Ann. 
178.  16  8  400. 

Mass. — Brick  v.  Bosworth,  16Z 
Mass.    334,    39    NE   36. 

Minn. — Johnson  v.  St.  Paul,  etc., 
R.  Co.,  31  Minn.  283,  17  NW  622. 

Mo. — Le  May  v.  Missouri  Pac  R. 
Co..  105  Mo.  361,  16  SW  1049;  Pope 
V. -Kansas  City  Cable  R.  Co.,  99  Mo. 
400,  12  SW  891;  Sullivan  v.  Mls- 
aourl    Pac    R.    (3o.,    97    Mo.    118,    10 
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are  omitted,  or  the  allegations  are  so  general  as  to 
fail  to  inform  defendant  of  the  nature  of  the  de- 
mand with  aufBcient  particularity  to  enable  him 
to  prepare  his  defense,  the  declaration  or  complaint 
will  be  subject  to  demurrer.'^  The  exact  language 
of  the  statute  used  in  characterizing  the  wrongful 


act  need  not  be  followed;'*  it  will  be  snfflcient  if 
the  allegations  are  such  as  clearly  import  the  wrong- 
ful aet  or  negligence  indicated  by  the  statute,'"  as 
an  allegation  that  defendant  owed  a  legal  duty  to 
deceased  which  it  failed  to  discharge,'^  or  that 
injury     proximately     resulted     from^   defendant's 


SW  852;  Dolan  v.  Moberlr,  17  Mo. 
A.    436. 

R.  I. — Parker  v.  Providence,  etc.. 
Steamboat  Co.,  17  R.  I.  376,  22  A 
284,  23  A  102,  33  AmSR  869,  14  LRA 
414. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Da- 
vis. 104  Tenn.  442,  S8  SW  296. 

Tex. — Missouri  Pac.  R.  Co.  v.  liee, 
70    Tex.    496,    7    SW    857. 

Vt. — Preston  v.  St.  Johnsbury,  etc., 
R.  Co.,  64  Vt.   280,   25  A  486. 

"In  actions  for  personal  Injuries, 
k'ssultina  from  neerllgence,  it  has 
always  been  regarded  as  sufficient 
for  the  'plaintiff  to  allege,  in  gen- 
eral terms,  that  the  injury  com- 
plained of  was  occasioned  by  the 
carelessness  and  negligence  of  the 
defendant.  He  has  not  been  re- 
quired to  state  the  circumstances 
with  which  the  infliction  of  the  In- 
jury was  accompanied.  In  order  to 
show  that  it  had  been  occasioned 
by  negligence.  An  allegation  of  the 
extent  of  the  injury,  and  of  the 
manner  In  which  it^  was  Inflicted,  has 
always  been  regarded  as  sufficient." 
Per  Simpson.  C.  J.,  In  Chiles  v.  Drake, 
2  Mete  (Ky.)  146,  149,  74  AmD 
406. 

[a]  Shiui  (1)  where  the  nature 
of  the  defect  In  machinery  Is  pecu- 
liarly within  defendant's  knowledge, 
a  complaint  is  sufficient  v^hlch  points 
out  the  general  character  of  the  de- 
fect. WiUey  V.  Boston  Electric 
Light  Co.,  168  Mass.  40,  46  NE  395. 
37  LRA  723.  (2)  In  action  for  death 
caused  by  alleged  defects  in  defend- 
ant's elevator,  it  was  held  that  plain- 
tltC  need  not  allege  the  mode  in 
which  the  defects  or  negligent  acts 
alleged  operated  to  produce  the  fa- 
tal result.  Lee  v.  Knapp,  155  Mo. 
610,     56    SW    458. 

[b]  Bxploslon  of  1ioll*r<— A  com- 
plaint, in  an  action  for  causing  the 
death  of  a  flreman  by  the  explosion 
of  a  boiler,  is  sufficient  if  It  alleges 
that  the  texplcsion  was  caused  by 
the  negligence  of  defendant's  engi- 
neer, defendant  having  knowledge  of 
his  unfitness  for  the  position,  with- 
out showing  the  speclflc  acts  con- 
stituting the  negligence.  Fitts  v. 
Waldeck,  51  Wis.  667,  8  NW  363. 

[c]  TxtxaUhiat  defective  e«r»<  ■ 
An  allegation  charging  negligence  in 
defendant  In  furnishing  cars  that 
were  insufficiently,  negligently,  and 
carelessly  constructed,  and  of  un- 
flt  material,  is  sufficient,  without  spec- 
ifying more  particularly  In  what 
respect  the  cars  were  unsafe  and 
unflt  for  use,  or  in  what  manner  they 
were  carelessly  constructed.  De- 
fendant is  in  possession,  and  ought 
to  know  of  what  material  its  cars 
are  constructed,  and  its  means  of 
knowledge  are  much  better  than 
those  of  plaintiff.  Preston  v.  St. 
Johnsbury,  etc.,  R.  Co.,  64  Vt.  280, 
26    A    486. 

[d]  m  €•■•■  of  ooUial0B.F— A  dec- 
laration stating  that  defendant's 
servants  so  negligently  and  care- 
lessly managed  and  navigated  Its 
steamer  that  it  ran  upon  and  sank 
the  vessel  of  plaintirrs  intestate, 
sufficiently  states  a  cause  of  action 
without  alleging  more  particularly 
In  what  the  negligence  consisted. 
In  accidents  occurring  from  colli- 
sions, less  particularity  in  the  plead- 
ing would  seem  to  be  required,  as  in 
such  cases  it  is  often  almost  im- 
possible to  do  more  than  state  the 
mere  fact  of  the  collision.  Plaintiff 
can  seldom  know  or  state  just  how 
It  was  done,  whether  by  carelessness 
In  one  way  or  another,  or  even  by 
design.     Parker    v.    Providence,    etc.. 


Steamboat  Co.,  IT  R.  I.  376,  22  A 
284,  23  A  102,  S3  AmSR  iil,  14  LRA 
414. 

[e]  IbBagenMat  of  txala^— (1)  In 
an  action  against  a  railway  com- 
pany an  averment  that  defendant  had 
"wrongfully,  carelessly,  and  negli- 
gently run  its  cars  and  engine  upon 
and  against  the  deceased,  thereby 
causing  his  death,"  is  a  sufficient 
averment  of  negligence.  Illinois 
Cent.  R.  Co.  v.  Davis,  104  Tenn. 
442,  445,  58  SW  2»«.  (2)  A  peti- 
tion in  an  action  against  a  railroad, 
which  sets  out  the  circumstances  as 
a  matter  of  inducement,  and  specifl- 
cally  states  the  circumstances  at- 
tending the  killing,  and  alleges  that 
death  was  occasioned  by  the  negli- 
gence of  defendant's  servants  while 
running  and  managing  a  locomotive 
and  train  of  cars,  is  sufficiently  spe- 
clflc. Sullivan  V.  Missouri  Pac.  R. 
Co.,  97  Mo.  113,  10  SW  862.  (3) 
An  allegation  that  "defendant  negli- 
gently conducted  itself  in  and  about 
the  carrying  of  plaintiff's  intestate," 
Is  broad  enough  to  cover  the  omis- 
sion of  any  duty  which'  the  carrier 
owed  to  the  passenger.  Including  the 
employment  of  competent,  skillful, 
and  careful  servants.  Kansas  City, 
etc.,  R.  Co.  v.  Sanders,  98  Ala.  293, 
13  S  67.  (4)  An  allegation  in  an 
action  against  a  railroad  company, 
that  defendant  "so  negligently  and 
unakilfully  conducted  itself  in  con- 
ducting, managing  and  directing  the 
coach  in  which  said  intestate  was 
a  passenger,  and  the  engine  whereby 
said  train  was  drawn  upon  and  along 
said  railway,  that  said  coach  was 
thrown  and  cast  with  great  violence 
from  and  off  the  rails  of  said  rail- 
way," etc.,  is  sufficiently  certain  and 
definite  without  allegations  as  to 
the  immediate  cause  of  the  derail- 
ment! Louisville,  etc.,  R.  Co.  v. 
Jones.  83  Ala.  376,  377,  3  S  902.  (5) 
A  declaration  in  an  action  under 
code  c  103,  averring  that  the  de- 
cedent was  killed  by  the  oversetting 
and  throwing  down  of  the  car  in 
which  he  was  at  the  time  being  car- 
ried as  a  passenger,  and  that  such 
oversetting  and  throwing  down  were 
caused  by  the  negligence  of  defend- 
ant, is  not  demurrable  on  the  ground 
that  the  allegation  is  too  general. 
Searle  v.  Kanawha,  etc.,  R.  Co.,  32 
W.   Va.    370,    9    SE   248. 

88.  Fla.— Duval  v..  Hunt,  34  Fla. 
85,  16  S  876;  Walsh  v.  Western  R. 
Co.,  34  Fla.   1,  15  S  686. 

111. — Chicago,  etc.,  R.  Co.  v.  Har- 
wood,   90   III.   426. 

Mich. — Addison  v.  Lake  Shore,  etc., 
R.  Co.,  48  Mich.  155,  12  NW  42. 

N.  C. — Conley  v.  Richmond,  etc., 
R.   Co.,    109    N.   C.    692,    14    SE   303. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Whit'ington,  30  Qratt.  (71  Va.) 
805. 

[a]  .Thtu,  a  oomtilaint  alleging 
that  plaintiff  "was,  by  the  wrongful 
act,  neglect  and  default  of  the  de- 
fendant, slain  and  killed,"  but  fall- 
ing to  state  the  circumstances  un- 
der which  the  death  occurred,  is  in- 
sufficient. Conley  v.  Richmond,  etc., 
R.  Co.,  109  N.  C.   692,  14   SB  303. 

[b]  KaaagMnant  of  oaxa. — (1)  An 
allegation  that  defendant,  a  railway 
company,  "carelessly  and  Improper- 
ly drove  and  managed  its  engine  and 
cars,"  but  not  showing-  in  what  such 
carelessness  and  impropriety  con- 
sisted, was  held  Insufficient.  Chi- 
cago, etc.,  R  Co.  V.  Harwood,  90  III. 
426.  (2)  And  a  declaration  by  an 
employee  alleging  generally,  with- 
out stating  specific  facts,  that  plain- 
tiff   was    Injured    in    consequence    of 


the  negligence  of  defendant  in  oper- 
ating and  managing  its  road  and 
cars,  and  in  using  defective  imple- 
ments and  machinery,  was  held  too 
general,  and  bad  on  demurrer.  Walsh 
V.  Western  R.  Co.,  34  Fla.  1,  15  S 
68$:  Baltimore,  etc,  R.  Co.  v.  Whlt- 
tlngton,  30  Qratt  (71  Va.)  805.  (3) 
Such  declaration  should  show  where 
the  deceased  was  at  the  time  of  the 
accident,  or  how  he  was  injured. 
Baltimore,  etc,  R.  Co.  v.  Whltting- 
ton,    supra. 

69.  Denver, .  etc,  R.  Co.  v.  Fred- 
eric, 57  Colo.  90,  140  P  463:  Young 
v.  Young,  141  Ky.  76,  132  SW  155; 
Lexington  v.  Lewis,  10  Bush  (Ky.) 
677. 

70.  See  cases  supra  note  69. 

[a]  Thiia  (1)  the  use  of  the  word 
"operated"  instead  of  the  statutory 
phrase  "whilst  running,  conducting, 
or  managing"  a  train  of  cars  was 
held  to  be  immaterial,  notwithstand- 
ing the  word  "operate'  may  be  broad- 
er than  the  words  of  the  statute. 
Denver,  etc.,  R.  Ca  v.  Frederic,  57 
Colo.  90,  140  P  463.  (2)  In  an  action 
under  a  statute  for  the  death  of  s 
person  killed  by  "careless,  wanton, 
or  malicious  use  of  firearms  ...  not 
in  self-defense,"  an  allegation  that 
the  killing  was  unlawful  and  wrong- 
ful and  in  apparently  necessary  self- 
defense  was  held  sufficient.  Young 
V.    Young,    141    Ky.    76,    182   SW  16i. 

71.  111. — Bahr  v.  National  Safe  De- 
posit Co.,  137  111.  A.  397  [aff  234  lU. 
101,    84    NE   717]. 

Ind. — Chicago,  etc.,  R.  Cc  T. 
Barnes,   164   Ind.  143,  73  NE  91. 

Mo. — McQuade  v.  St.  Louis,  ett, 
R.   Co.,    200   Mo.   150,   98   SW  552. 

N.  Y. — Brown  v.  Harmon,  21  Barb. 
608. 

Tenn. — ^Whitlow  v.  Nashville,  eta, 
R.  Co.,  114  Tenn.  .344,  84  SW  C18, 
68  LRA  503:  East  Tennessee,  etc.. 
R.  Co.  V.  Pratt,  86  Tenn.  9,  1  SW 
618. 

Tex. — ^Williams  v.  Northern  Texas 
Tract.   Co.,    (Civ.   A.)    107    SW  125. 

Vt. — McLeod  v.  Connecticut,  etc.. 
R.  Co.,  58   Vt.  727.   6  A  648. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Ste- 
gall,  105  Va..638,  54  SB  19. 

[a]  Vo  oana*  of  aotlom  la  atated 
where  the  declaration  does  not  con- 
tain any  statement  of  facts  which 
tends  to  show  or  from  which  the 
inference  can  be  drawn  that  defend- 
ant owed  any  duty  to  plaintiff's  In- 
testate to  guard  against  the  injury 
which  caused  the  death.  Bahr  v. 
National  Safe  Deposit  Co.,  137  III. 
A.    397    Caff   234    111.   101,   84   NB  717]. 

[b]  ValUng  elevator. — In  an  ac- 
tion for  death  caused  by  a  falling 
elevator,  a  complaint  which  avers 
facts  showing  legal  duty  of  the  in- 
jured party  to  defendant,  a  breach 
of  that  duty,  and  that  the  injuries 
complained  of  were  proximately 
caused  by  such  breach  is  sufficient 
on  demurrer.  Commercial  Club  v. 
Hllliker,    20    Ind.  A   239.   SO  NE  S78. 

[c]  Owsenhtp  of  aofaettve  balU- 
lagi. — Where  death  was  caused  be- 
cause of  a  negligently  constructed 
building,  a  merely  inferential  charge 
of  negligence  against  the  builders, 
without  any  allegation  that  they 
owned  the  building,  is  not  sufficient. 
Brown  v.  Harmon,  21  Barb.  (N,  T.) 
508. 

[d]  BafcMBoa  to  atatata  la»o«- 
lag  dnty,)— Code  (  1298,  providing 
for  certain  regulations  for  the  pro- 
tection of  persons  crossing  or  walk- 
ing upon  railroad  tracks.  Is  merrly 
declaratory  of  the  common  law,  and 
a  declaration,  in  an  action  for  death 
caused  by  the  violation  of  such  stat- 
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breach  of  such  a  dutyJ* 

Several  distinct  acts  of  negligence  may  be 
charg^ed  in  the  same  parag;raph  of  the  complaint.'^ 

[$  131]  (2)  Acts  Not  Ne^igence  Per  Se. 
Where  the  acta  complained  of  do  not,  of  themselves, 
constitute  negligence,  and  the  attending  circnm- 
stancea  are  essential  to  show  neglect,  such  circum- 
stances must  be  alleged;^*  but  when  such  facts  are 
sufRciently  pleaded,  it  is  not  necessary  to  allege 
that  they  constitute  negligence,  if  a  conclusion  of 
negligence  may  fairly  be  drawn  from  the  allege- 
tions  "^^ 

{$132]  (3)  WiUfnl  Act  or  Omission,  Etc. 
Where  the  statute  under  which  the  action  is  brought 


makes  gross  negligence,^*  willful  neglect,''  a  ma- 
licious act,'*  a  wanton  act,"  or  a  willful  act,*" 
on  the  part  of  defendant,  essential  to  a  recovery, 
such  negligence  *"■  or  act  **  must  be  alleged,  or  facts 
set  forth  which  show  a  willful  act  or  omission  on 
the  part  of  defendant.*'  However,  unless  necessary 
to  bring  the  case  within  the  purview  of  the  par- 
ticular statute  under  which  the  action  is  brought,*^ 
such  words  as  "gross,"  "reckless,"  "wanton," 
"willful,"  aqd  the  like,  used  in  describing  the 
wrongful  act  or  negligence,  may  be  regarded  as  sur- 
plusage.*' An  allegation  of  willful  neglect  or  will- 
ful n^ligence  includes  all  inferior  degrees  of  negli- 
gence.** 


ute,  alleKing  the  manner  of  the  vio- 
lation, autllclently  shows  that  the 
injury  was  done  contrary  to  the  stat- 
ute, and  gives  notice  that  defendant 
has  heen  guilty  of  negllKence,  and 
it  Is  not  necessary  that  the  statute 
itself  be  referred  to;  nor  Is  the  dec- 
laration open  to  the  objection  that 
it  requires  defendant  to  prepare  to 
defend  against  both  a  common-law 
and  a  statutory  action,  since,  as 
above  stated,  the  statute  la  merely 
declaratory  of  the  common  law.  £:ast 
Tennessee,  etc.,  R.  Co.  v.  Pratt,  86 
Tenn.    9,    1    SW    618. 

[e]  PartlonJar  pla«<Uaf  coBvtmM. 
^Where  a  petition,  for  death  of  a 
pedestrian  in  a  collision  with  a  street 
car,  charged  certain  acts  of  negli- 
gence, and  then  alleged  violations 
of  a  city  ordinance,  "which  viola- 
tions of  such  ordinance  directly  con- 
tributed to  cause  the  death  and  in- 
Jury  of  plaintiff's  husband,"  the  pe- 
tition should  be  construed  to  mean 
that  the  violation  of  the  ordinance 
contributed  with  the  other  prece- 
dent acts  of  negligence  charged  In 
the  petition  to  cause  such  injury  and 
death,  and  not  that  they  contributed 
irlth  deceased's  negligence  to  cause 
such  Injury.  McQuade  v.  St.  Louis, 
etc.,  R.  Co.,  200  Mo.  ISO,  151,  98 
SW    662. 

78.  Whitlow  v.  Nashville,  etc.,  R. 
Co.,  114  Tenn.  344,  84  SW  618,  68 
LRA  603;  McLeod  v.  Connecticut, 
etc.,  R.  Co.,  68  Vt.  727,  6  A  648. 

[a]  SMUWktton  WM  tetally  dc- 
faotlv*  where  it  failed  to  set  forth 
the  circumstances  attending  the 
death  of  plalntltC's  Intestate  in  such 
a  manner  as  to  show  that  tit's  rela- 
tions existing  between  the  parties 
imposed  a  duty  on  defendant,  the 
negligent  breach  of  which  was  the 
proximate  cause  of  intestate's  death. 
Norfolk,  etc.,  R.  Co.  v.  Stegall,  106 
Va.   638.   64   SB  19. 

731  Pittsburgh,  etc.,  R.  Co.  v.  Er- 
vlngton.   6»  Ind.  A.   371,   108  NB  123. 

74,  Meyer  v.  King, '72  Miss.  1,  16 
S  245,  35  LRA  474;  Rushenberg  v. 
St.  Louis,  etc.,  R.  Co.,  109  Mo.  112, 
19  SW  216. 

[a]  Tayaxj  to  eUldrMi  wttnuitsd 
to  oarSd — ^In  an  action  for  Injuries  to 
a  child  alleged  to  have  been  attract- 
ed to  a  train  of  cars  kept  standing 
on  a  street  for  the  purpose  of  load- 
ing and  unloading  ice,  the  child  hav- 
ing been  killed  by  a  train  being 
bumped  against  cars  under  which 
the  child  was  gathering  pieces  of  Ice, 
the  petition  is  defective  If  It  does 
not  show  that  defendant  company 
was  responsible  for  the  manner  of 
loading  and  unloading,  or  that  It 
'was  done  In  a  negligent  manner,  or 
if  it  does  not  show  how  long  the 
child  had  been  under  the  cars  before 
they  began  to  move.  Rushenbelrg  v. 
St.  Louis,  etc.,  R.  Co.,  109  Mo.  112. 
19    SW   216. 

[b]  Mle  of  dholoxoform  by  irag- 
(lat<— Where  death  has  been  caused  by 
taking  chloroform,  sold  by  a  drug- 
gist to  the  minor  son  of  plaintiff, 
the  declaration  must  allege  that  the 
child  was  Inexperienced  In  the  use 
of  chloroform,  or  that,  owing  to  his 
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peculiar  disposition.  It  was  dangerous 
to  put  it  into  his  hands.  Meyer  v. 
King,  72  Miss.  1,  16  S  245,  35  LRA 
474. 

76.  San  Antonio  St,  R.  Co.  v. 
Callloutte,  79  Tex.  341,  16  SW  390. 

7S.     See  supra  S   61. 

77.  See  supra  9  51. 

78.  See  supra  S  62. 

79.  See  supra  i  52. 

80.  See  supra  S  52. 

81.  Coleman  v.  Kentucky  Cent.  R. 
Co.,  33  SW  946,  17  KyL  1145;  Glvens 
v.  Kentucky  Cent.  R.  Co.,  89  Ky.  231, 
12  SW  257,  11  KyL  iWi;  Hansford  v. 
Payne,  11  Bush  (Ky.)  880;  Lexing- 
ton v.  Lewis,  10  Bush  (Ky.)  677; 
Chiles  V.  Drake,  2  Mete.   (Ky.)  146. 

[a]  WlUfBl  necrleot  -wmm  not 
<diMir«a  by  allegations:  (1)  That  de- 
fendant "willfully"  did  certain  acts 
which  resulted  In  the  death  of  dece- 
dent. Jacobs  V.  LoulavDle,  etc.,  R. 
Co.,  10  Bush  (Ky.)  263  (where  the 
averment  was  that  defendant  "care- 
lessly, negligently,  wrongfully  and 
unlawfully"  ran  its  cars  over  plain- 
tiff's intestate,  "and  then  and  there 
killed  and  destroyed  his  life").  (2) 
That  defendant  "carelessly,  negli- 
gently, wrongfully  and  unlawfully" 
ran  Its  train  over  and  killed  a  per- 
son. Jacobs  V.  Louisville,  etc.,  R. 
Co.,  supra.  (3)  That  work  was  done 
"so  recklessly,  carelessly,  and  wan- 
tonly, and  with  such  indifference  to 
the  rights  of  others,"  that  a  person 
was  killed.  Lexington  v.  Lewis,  10 
Bush    (Ky.)    677,    679. 

[b]  Avarmant  of  ftouu  nagUfenoa 
is  not  sufficient  as  an  averment  of 
willful  neglect.  Hansford  v.  Payne, 
11    Bush    (Ky.)    380. 

[c]  Willfnl  nafleat  waa  oluuvad 
by  allegations: .  (1)  That  defendant, 
by  means  of  hl.<;  willful  neglect,  shot 
and  killed  the  husband  of  plaintiff, 
without  setting  forth  the  facts  which 
constituted  the  willful  neglect. 
Chiles  v.  Drake,  2  Mete  (Ky.)  146. 
(2)  That  defendant,  "through  Its 
servants,  agents  and  employees  .  .  . 
was  operating  and  running  a  train 
of  cars,"  and  that  through  the  will- 
ful neglect  of  its  servants,  agents  and 
employees,  the  train  of  cars  was  run 
against  the  deceased  "while  he  was 
upon,  or  on  the  side  of,  defendant's 
railroad  track,"  and  that  defendant 
saw,  or  by  the  exercise  of  ordinary 
diligence  could  have  seen,  the  de- 
ceased in  time  to  have  stopped  the 
train  from  running  upon  or  against 
him  and  thereby  have  prevented  his 
injury.  Coleman  v.  Kentucky  Cent. 
R.  Co.,  33  SW  945,  17  KyL  1145. 

89.  Cleveland,  etc.,  R.  Co.  v. 
Tartt.  64  Fed.  823,  12  CCA  618  [rev 
on  other  grounds  99  Fed.  369,  39  CCA 
568,  49  LRA  98];  Birmingham  Min- 
eral R.  Co.  V.  Jacobs,  92  Ala.  187, 
9  S  320,  12  LRA  830;  Sherfey  v. 
Evansvllle.  etc..  ^R.  Co.,  121  Ind.  427, 
23  NB  273;  Chicago,  etc.,  R.  Co. 
V.  Hedges,  105  Ind.  398,  7  NB  801; 
Pennsylvania  Co.  V.  Sinclair,  62  Ind. 
301,  30  AmR  185;  Cincinnati,  etc.,  R. 
Co.  V.  Eaton,  53  Ind.  307;  Wlnnt  v. 
International,  etc..  R.  Co.,  74  Tex. 
32,   11   SW   907,   5  LRA   172. 

[a]     WUlfollT    nmnlBr    at    Ufb 


■paad^— An  allegation  that  defend- 
ant's train  was  willfully  run  at  a 
high  rate  of  speed  toward  a  cross- 
ing op  which  another  engine  was 
standing.  Is  not  equivalent  to  an 
averment  that  the  collision  result- 
ing therefrom  was  willfully  caused. 
Birmingham  Mineral  R.  (jo.  v.  Jacobs,  . 
92  Ala.   187,   9    S   320,   12    LRA   830. 

83.  Sherfey  v.  Evansvllle,  etc.,  R. 
Co.,  121  Ind.  427,  23  NE  273;  Lex- 
ington V.  Lewis,  10  Bush  (Ky.)  677; 
Wlnnt  V.  International,  etc.,  R.  Co., 
74    Tex.    32,    11    SW  907,   5   LRA   172. 

[a]  Willfnl  kiU^  was  not 
charged  (1)  where  plaintifrs  plead- 
ing alleged  that  defendant  "unlaw- 
fully, carelessly,  and  wilfully"  ran 
over  the  decedent,  where  the  spe- 
cific act  charged  was  the  running 
of  the  train  at  a  high  and  danger- 
ous rate  of  speed.  In  the  absence 
of  an  allegation  that  defendant  knew 
of  the  presence  of  the  deceased  up- 
on the  track,  or  that  circumstances 
existed  making  the  running  of  the 
train  In  the  manner  charged  a  reck- 
less disregard  of  human  life.  Sher- 
fey V.  Evansvllle,  etc.,  R.  Co.,  121 
Ind.  427,  23  NE  273.  (2)  A  com- 
plaint which  charges  gross  negli- 
gence of  servants  and  employees,  and 
that  the  injury  was  done  by  a  train 
carrying  officers  of  the  company,  is 
not  a  sufficient  allegation  of  willful 
negligence,  unless  facts  are  alleged 
which  show  "a  wilful  act  or  omis- 
sion or  gross  negligence"  on  the  part  - 
of  some  one  representing  the  cor- 
poration in  Its  corporate  capacity 
or  approved  by  it.  Wlnnt  v.  Interna- 
tional, etc.,  R.  Co.,  74  Tex.  32,  11 
SW  907,  5  LRA  172. 

[b]  Willi*  th*  exact  .lasgnags  of 
tha  atatnta  need  not  be  used,  it  i.i, 
nevertheless,  necessary  that  the 
charge  shall  be  made  in  language* 
clearly  purporting  as  high  a  de- 
gree of  negligence  as  that  for  which 
the  legislature  intended  the  penalty 
to  be  imposed.  Lexington  v.  Lewis, 
10   Bush    (Ky.)    677. 

tc]  Tha  use  of  the  wozda '  "groni,*' 
"raokleBi,"  or  "wanton,"  as  descrip- 
tive of  defendant's  negligence,  make 
the  action  one  for  willful  injury. 
Cleveland,  etc.,  R.  Co.  v.  Tartt,  84 
Fed.  823,  12  CCA  618  (rev  on  other 
grounds  99  Fed.  369,  30  CCA  668,  49 
LRA  98];  Louisville,  etc.,  R.  Co.  v. 
Orr,  121  Ala.  489,  26  S  35;  Chicago, 
etc.,  R.  Co.  V.  Hedges.  105  Ind.  398, 
7  NE  801;  Hansford  v.  Payne,  11 
Bush  (Ky.)  380;  Lexington  v.  Lewis, 
10   Bush   (Ky.)    677. 

84.  See   cases   supra   this   section. 

85.  Esrey  v.  Southern  Pac.  R.  Co., 
103  Cal.  541,  37  P  600;  Kramm  v. 
Stockton  Electric  R.  Co.,  3  Cal.  A. 
606,  738,  86  P  903;  East  Tennessee 
Tel.  Co.  V.  Slmms,  99  Ky.  404,  36 
SW  171,  88  SW  181,  18  KyL  761; 
Morris  v.  Louisville,  etc.,  R.  Co., 
12  SW  940.  11  KyL  698. 

[a]  Baason  for  mla  is  that  it  is 
immaterial  whether  the  act  was  done 
willfully  or  wantonly  if  defendant's 
wrongful  act  caused  the  injury. 
Kramm  v.  Stockton  Electric  R.  Co.,  3 
Cal.   A.    606,    86    P    738,    903. 

88.    Claxton^v.^ Lexington,  etc,  R. 
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DEATH 


[§§  133-137 


[$  133]  (4)  Knowlfidge  of  Defendant  Where 
knowledge  oa  the  part  of  defendant  of  a  defect 
causing  the  accident,*'  or  other  matter,**  is  an  es-> 
sential  element  of  the  cause  of  action,  such  knowl- 
edge must  be  allied;  but  such  an  allegation  is 
unnecessary  where  defendant  is  liable  in  the  ab- 
sence of  knowledge,*'  or  where,  from  the  facts 
stated,  the  law  will  imply  knowledge  on  the  part 
of  defendant.'" 

[4  134]  (6)  Place  of  Injury."  The  state  in 
which  the  injury  occurred  must  of  course  be  alleged 
where  the  action  is  brought  in  another  state.*' 
Where  the  action  is  brought  in  the  state  where  the 
injury  occurred,  it  is  not  necessary  to  allege  that 
the  accident  occurred  in  that  state,  when  the  decla- 
ration or  complaint  sets  out  a  good  cause  of  action 
without  such  allegation,**  as  where  it  shows  that 
it  might  have  occurred  within  the  state,**  or  where 
it  names  a  place  which  is  judicially  recognized  to 
be  within  the  state;**  but  this  rule  cannot  be  ap- 
plied where,  under  the  provisions  of  the  particular 
statute,  the  place  of  the  injury  is  material  to  the 


right  of  recovery.** 

(i  135]  (6)  OaoM  of  Action  in  Docedeat. 
Where,  under  the  particular  statute,  the  act  or  omis- 
sion resulting  in  death  must  be  such  as  would  have 
supported  an  action  by  decedent  if  he  had  not 
died,"  plaintiff's  pleading  must  of  course  state 
facts  which  will  bring  the  case  within  the  statute,** 
but  it  need  not  allege  in  terms  that  if  death  had 
not  ensued  the  person  injured  would  have  had  a 
right  of  action,*' 

[$  136]  c.  Death  of  Injured  Person.  To  bring 
the  case  within  the  statute,^  the  death  of  the  per- 
son injured,'  and  that  such  death  was  proximately 
caused  by  the  injury,*  must  be  alleged  and  proved. 
Where  the  time  of  death  of  the  person  injured  is 
material,*  this  fact  must  be  alleged  and  proved;'^ 
and  this  is  true  also  where  the  right  of  action  is 
dependent  upon  instantaneous  death  of  the  de- 
cedent," or  upon  the  existence  of  an  interval  of 
suffering  between  his  injury  and  bis  death.' 

[$  137]  d.  Negativing  Contributory  Negligence. 
The  rules  requiring  ^  or,  as  the  case  may  be,  not  re- 


Co.,  IS  Bush  (Ky.)  6S«;  Louisville, 
etc.,  R.  Co.  V.  Case,  9  Bush  (Ky.) 
728. 

87.  Chicago,  etc.,  R.  Co.  v.  Pry, 
131  Ind.  319,  28  NK  989;  Storrs  v. 
Grand  Rapids,  110  Mich.  483.  68.  NW 
258;  Hardin  County  v.  ColTman,  18 
Oh.  Clr.  Ct.  264,  10  Oh.  Clr.  Dec. 
91. 

[a]  Bvle  •VpUM  In  an  action  for 
the  death  of  a  brakeman,  caused  by 
the  defective  condition  of  a  car 
brake.  Chlcaro,  etc.,  R.  Co.  v.  Fry, 
131  Ind.  319.  28  NB  989. 

[b]  Bnflo!«B.t  allsTKiloiM. — (1)  In 
an  action  against  a  county  for  a 
death  that  was  the  result  of  fall- 
ing- from  a  defective  bridge,  a  peti- 
tion which  states  that  the  commis- 
sioners had  knowledge  of  this  de- 
fect long  prior  to  the  date  of  the 
"accident  is  a  sufllcient  allegation  of 
notice  of  the  condition  of  the  bridge. 
Hardin  County  v.  Coffman,  18  Oh. 
Clr.  Ct.  254,  10  Oh.  Clr.  Dec.  91.  (2) 
In  an  action  for  a  death  resulting 
from  injuries  received  on  account  of 
a  defective  sidewalk,  a  complaint 
which  alleges  that  defendant  wrong- 
fully and  negligently  suffered  the 
sidewalk  to  be  and  remain  In  a  bad 
and  unsafe  condition  Is  sufllcient  un- 
der a  plea  of  the  general  issue. 
Storrs  V.  Grand  Rapids,  110  Mich. 
483,  68  NW  258. 

•  88.  Gulf,  etc.,  R.  Co.  v.  Vieno, 
7  Tex.  Clv.  A.  347,  26  SW  230  (knowl- 
edge of  minority  of  decedent  at  the 
time  he  was  employed  by  defend- 
ant). 

89.  Ohio,  etc.,  R.  Co.  v.  Pearcy, 
128  Ind.  197,  27  NB  479;  Warner  v. 
Western  North  Carolina  R.  Co.,  94 
N.  C.  250  (where  it  was  alleged  that 
defendant  carelessly,  negligently,  and 
unskillfully  conducted  itself  by  pro- 
viding an  unsafe,  defective,  and  in- 
secure locomotive). 

90.  Blwood  Electric  St.  R.  Co.  v. 
■Ross,  26  Ind.  A.  268,  58  NB  636; 
Warner  v.  Western  North  Carolina 
R.  Ck>.,  94  N.  C.  250. 

[a]  nraa,  In  an  action  for  killing 
a  child  by  running  over  him  with  a 
street  car,  where  the  complaint 
shows  that  there  was  a  straight 
track  and  that  the  child  was  In  plain 
view  of  the  servant  In  charge  of 
the  car,  there  need  be  no  specific 
charge  that  such  servant  saw  the 
child.  Elwood  Electric  St.  R.  Co. 
V.  Ross,  26  Ind.  A.  268,  68  NE 
636. 

[b]  ITotio*  of  dsfaotb — ^In  an  ac- 
tion for  injuries  received  from  the 
explosion  of  an  engine,  where  facts 
are  stated  from  which  the  law  will 
imply  notice  of  the  alleged  defect. 
It  is  unnecessary  formally  to  allege 


such  notice  in  the  complaint.  War- 
ner V.  Western  North  C^arolina  R. 
Co.,    94    N.    C.    260. 

81.  AllaffKtlOB  of  TMUW  see  Plead- 
ing [81  Cyc  94]. 

88.  Debevoise  v.  New  York,  etc., 
R.  Co.,  98  N.  Y.  877,  60  AmR  683; 
Hobbs  V.  Memphis,  etc.,  R.  Co.,  12 
Heisk.  (Tenn.)  526;  Hobbs  v.  Mem- 
phis, etc.,  R.  Co.,  9  Heisk.  (Tenn.) 
873.     See  supra  (  108;  infra  i  166. 

83.  Hobbs  V.  Memphis,  etc.,  R. 
Co.,  12  Heisk.  (Tenn.)  626;  Hobbs  ^. 
Memphis,  etc.,  R.  Co.,  9  Hel^ 
(Tenn.)  873;  Woodward  v.  Chicago, 
etc.,  R.  Co.,  21  Wis.  309.  See  also 
Assault  and  Battery  |  66, 

[a]  Aftar  ▼•xdlotr— Under  the  act 
of  Febr.  12,  1853,  in  an  action  against 
a  railroad  company  for  causing  death 
by  "wrongful  act,  neglect  or  default" 
a  failure  of  the  declaration  to  allege 
that  defendant  railroad  was  operat- 
ed in  the  county  and  state  in  which 
the  action  was  brought  Is  objection- 
able on  demurrer  before,  but  not 
after,  verdict.  Chicago,  etc.,  R.  Co. 
V.   Morris,   26  111.  400. 

94.  Hobbs  V.  Memphis,  -  etc.,  R 
Co.,   12   Heisk.    (Tenn.)    626. 

95.  Woodward  v.  Chicago,  etc.,  R. 
Co.,    21    Wis.    309; 

96.  Allerton  v.  Boston,  etc.,  R 
Co..    146    Mass.    241,    16    NE    621. 

[a]  Aooidsnt  »t  croaslag< — Under 
Pub.  St.  c  112  S  213,  giving  a  right 
of  action  for  injuries  received  at  a 
railroad  crossing,  an  allegation  that 
the  injury  occurred  at  a  crossing  Is 
essential.  Allerton  V.  Boston,  etc, 
R.  Co.,  146  Mass.   241,  16  NB  621. 

97.  See  supra   9   60. 

98.  Lima  Electric  Light,  etc.,  CO. 
v.  Deubler,  7  Oh.  Clr.  Ct.  185,  3  Oh. 
Cir.  Dec.   720.     See  also  supra  i  129. 

89.  Philadelphia,  etc.,  R.  (5o.  v. 
State,  68  Md.  372;  Qurney  v. 'Grand 
Trunk  R.  Co.,  13  NTS  646;  Lake 
Shore,  etc.,  R  Co.  v.  Andrews,  14  Oh. 
Cir.  Ct.  664,  8  Oh.  Cir.  Dec.  73  [rev 
on  other  grounds  68  Oh.  St.  426,  61 
NE  26];  Lima  Electric  Light,  etc., 
Co.  V.  Deubler.  7  Oh.  Clr.  Ct.  186,  3 
Oh.  Cir.  Dec.   720.  ^ 

[a]  Saason  for  nila^^7"To  have  so 
plead  would  be  mora  in  the  form  of 
a  conclusion  than  a  fact.  If  such 
facts  are  plead  to  make  the  negli- 
gence of  the  defendant  the  cause  of 
death,  and  that  by  the  Infliction  of 
physical  or  bodily,  injury,  it  is  very 
dlfllcult  to  Bae  why,  if  the  deceased 
had  survived  such  Injury,  he  should 
not  have  a  cause  of  action  against 
the  wrongdoer."  Lima  Electric 
Light,  etc  Co.  V.  Deubler,  7  Oh.  Clr. 
Ct.    186,    189,    3    Oh.   Clr.    Dec.    720. 

1.  Haoaaaltjr  for  daatli  see  supra 
9  44. 


a.  Ctonant  v.  Griffin,  48  111.  410: 
Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442.  8  NB  18,  9  NB  367. 
57  AmR  120;  Whitlow  v.  Nashville, 
etc.,  R.  Co.,  .114  Tenn.  344.  84  SW 
618,  68  LRA  603;  McLeod  v.  Con- 
necticut, etc.,  R  Ck).,  68  VL  727. 
6    A    648. 

[a]  laanillclaat  avatmaBtB. —  (l) 
The  mere  allegation  of  negligence 
is  insufficient.  Louisville,  etc.  R. 
Co.  V.  Thompson.  107  Ind.  442,  8  NB 
18,  9  NB  367,  57  AmR  120.  (2)  An 
allegation  that  intestate's  death  "was 
caused  proximately  by  the  negligence 
of  this  defendant  as  aforesaid."  is 
of  itself  insufficient  to  show  causal 
connection  between  the  negligence 
and  death.  Indiana  Union  Tract.  Co. 
V.  Love,  (Ind.)  99  NB  1005. 

3.  Louisville,  etc,  R.  Co.  v. 
Thompson,  107  Ind.  442,  8  NE  18, 
9  NE  357,  57  AmR  120;  Whitlow  v. 
Nashville,  etc..  R.  Co.,  114  Tenn.  344. 
84  SW  618,  68  LRA  603;  McLeod  v. 
Connecticut,  etc.,  R.  Co.,  58  Vt.  727. 
6  A  648;  and  supra  9   66. 

4>     See  supra  i    48. 

6.  WiUard  v.  Mohn,  24  N.  D.  386. 
390,  139  NW  979,  981  (an  action 
against  the  personal  representative 
of  defendant). 

6.  Carrlgan  v.  StUlwell,  97  Me. 
247.  64  A  389,  61  LRA   163. 

[a]  »ntn«ilaint  avacmant. — That  de- 
cedent "was  then  and  there  burned 
to  death  and  consumed  by  said  fire, 
and  then  and  thereby  lost  her  life" 
sufficiently  alleged  Immediate  death. 
Carrlgan  v.  Stillwell,  97  Me.  247,  .54 
A   389,   61    LRA   163. 

7.  Belding  v.  Black  Hills,  etc,  R. 
Co.,  3  S.  D.  369,  63  NW  750;  Johnson 
v.  Eau  Claire.  149  Wis.  194.  135  NW 
481. 

[a]  Taw  nUautaa. — ^A  complaint, 
alleging  the.  destruction  of  a  build- 
ing and  the  death  of  plaintlfTs  In- 
testate, which  averred  that  a  "few" 
minutes  after  he  was  caught  by  the 
flames  and  exposed  to  the  burning 
he  then  and  there  died  Is  sufficient 
to  show  conscious  suffering  between 
the  beginning. of  his  injuries  and  his 
death,  for  the  word  "few"  being  a 
relative  form  of  great  elasticity  of 
meaning  it  appeared  that  there  was 
an  appreciable  interval  between  the 
beginning  of  the  suffering  and  death. 
Klann  v.  Minn,  161  Wis.  617,  154  NW 
996. 

8.  Powell  T.  Berry,  14S  Oa.  59. 
84  SE  121;  Pierce  v.  Seaboard  Air 
Line  R.  Co.,  122  (3«.  664.  60  SB  468: 
Patterson  v.  Burlington,  etc,  R.  (jc. 
38  Iowa  279;  State  v.  Baltimore,  etc., 
R.  Co.,  24  Md.  84,  87  AmD  600.  See 
also  Master  and  Servant  [26  Cyc 
1399];  Negligence  [29  Cyc  6751. 


For  Urtas  oaaas,  davalopnaata  and  obaavaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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quiring'  plaintiff  to  allege  and  prove  the  absence 
of  contributory  negligence  on  the  part  of  decedent 
are  the  same  as  in  actions  for  pierson&l  injuries,^** 
except  when  and  as  changied  by  statutes  in  some 
juri»dietions."  In  any  event  the  pleading  is  bad 
if  it  afiBrmatively  shows  that  decedent  was  guilty 
of  contributory  negligence.'' 

Knowledge  of  dtttect  or  danger.  What  has  been 
said  as  to  the  necessity  of  alleging  and  proving  con- 
tributory negligence  on  the  part  of  decedent  also 
applies  to  his  knowledge  of  danger  and  of  defects.^' 

[$  138]  e.  Negativing  Killhig  in  Self-Defense. 
Where  the  statute  under  which  the  action  is  brought 
provides  that  the  action  may  be  had  only  when 
the  killing  was  "not  in  self  defense,"  '*  it  is  neces- 
sary to  negative  and  prove  this  fact.'* 


[I)  139]  f.  SUtnte  Olving  Bight  of  Action.  The 
general  rule  is  that  it  is  not  necessary,  in  the  decla- 
ration, complaint,  or  petition,  to  set  forth  or  refer 
to  the  statute  of  the  forum  under  which  the  action 
is  brought,  where  facts  sufficient  are  pleaded  to 
bring  the  ease  within  the  statute ;''  and  the  same 
rule  applies  where  the  action  is  brought  in  a  state 
court  under  the  Federal  Employers'  Liability  Act," 
or  where  the  action  is  brought  in  a  federal  court 
under  a  state  statute ;''  and  reference  actually  made 
to  the  wrong  statute,'*  or  to  the  wrong  section  of  a 
statute  ">  does  not  vitiate  ^the  pleading.  Where, 
however,  the  action  is  brought  in-  a  state  where  the 
injury  did  not  occur,  plaintiff  must  allege  and 
prove  the  existence  of  a  statute  of  the  state  where 
the  injury  occurred  permitting  such  an  action,^'  al- 


ia]   iracllcamo*   of   adaalalstzmtor. 

— An  administrator,  In  an  action  for. 
the  death  of  his  intestate,  need  not 
aver  his  own  freedom  from  fault. 
Pittsburgh,  etc.,  R.  Co.  v.  Burt,on, 
1S9  Ind.  357.  37  NE)  160,  38  NB  594; 
Indiana  Mfg.  Co.  v.  HUllcan,  87  Ind. 
87. 

9.  17.  S. — Central  Vermont  R.  Co. 
V.  White.  238  U.  a.  607,  35  SCt  866, 
5»  L.  ed.  1433.  AnnCaslOlSB  262; 
Seaboard  Air  Line  R.  Co.  v.  Moore, 
228  U.  S.  433,  33  SCt  580,  57  L.  ed. 
907;  Waahlnston,  etc.,  R.  Co.  v.  Glad- 
mon,  15  Wall.  401,  21  L..  ed.  114; 
Eailott  v.  Canadian  Pac.  R.  Co..  129 
Fed.  163  [rev  on  other  grounds  137 
Fed.  904,  70  CCA  242]. 

Ala. — Columbus,  etc.,  R.  Co.  ▼. 
Bradford,    86   Ala.   574,   6   S  90. 

Cal. — Robinson  v.  Western  Pac.  R. 
Co.,  48  Cal.   409. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Tocum,  137  Ky.  117,  128  SW  247, 
1200;  Brown  v.  Cincinnati,  etc,  R. 
Co.,  92  SW  583.  29  KyL  146;  Willie 
v.  East  Tennessee  Coal  Co.,  84  SW 
1166.  27  KyL  335;  Lexington,  etc., 
Mln.  Co.  V.  Stephens,  47  SW  321,  20 
KyL   ,696. 

Hiss. — Hickman  v.  Kansas  City, 
etc.,  R.  Co.,   66   Miss.  164,   5   S   226. 

Mo. — O'Conner  v.  Missouri  Pac.  R. 
Co.,  94  Mo.  150,  7  SW  106,  4  AmSR 
364;  Petty  v.  Hannibal,  etc..  R.  Co., 
88  Mo.  306;  Lloyd  v.  Hannibal,  etc., 
B.  Co.,  63  Mo.  509;  Thompson  v. 
North  Missouri  R.  Co.,  51  Mo.  190, 
11   AmR  443. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Da- 
vis, 104  Tenn.  442,  58  SW  296.  - 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Mur- 
phy, 46  Tex.  356,  26  AmR  272. 

Va. — ^Baltimore,  etc,  R.  Co.  v. 
Whlttlngton,  SO  Oratt.  (71  Va.) 
805. 

W.  Va. — Unfrled  v.  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  260,  12  SB  512; 
Snyder  v.  Pittsburgh,  etc,  R.  Co., 
11  W.  Va.  14. 

See  Master  and  Servant  [26  Cyc 
1399];    Negligence    [29   Cyc   675]. 

10.  See  Assault  and  Battery  J  69; 
Carriers  I  1413;  Master  and  Servant 
[26  Cyc  1399];  Negligence  [29  Cyc 
575];  Railroads  [33  Cyc  869,  1060]; 
Street  Railroads   [36  Cyc  1573]. 

[a]  In  nunola  see  Negligence  [29 
Cyc  5751. 

[b]  BslstMM*  of  th*  bninaalta- 
xlaa  rul*  In  the  state  where  the  causk 
of  action  arose  need  not  be  stated 
where  the  cause  of  action  Is  brought 
in  a  sister  state.  Baker  v.  St.  Louis, 
etc.,  R.  Co.,  187  Mo.  A.  157,  161, 
172  SW  1185  (assigning  as  a  rea- 
son that.  In  the  absence  of  an  alle- 
gation of  the  foreign  law,  the  law 
of  the  forum  will  govern,  the  court 
oaying:  "Our  law  recognizes  the  hu- 
manitarian rule  and  as  the  petition 
stated  facts  which  make  a  cause  of 
action  under  that  rule,  it  should  have 
been   held  sufficient"). 

SnrdMi  of  paroof  see  infra  (  167. 
Ma*  or  wuwer  see   Infra  {  156. 

11.  See  statutory   provisions. 

[a]  Zb  Tndlaiia, — (1)  See  Burns 
Bev.  St.  (1901)  S  359a:  Acts  (1899) 
p  58  c  40;  Negligence   [29  C^yc  576]; 


Baltimore,  etc.,  R.  Co.  v.  Abbegglen, 
41  Ind.  A.  603,  84  NB  566;  Nichols 
V.  Baltimore,  etc.,  R.  Co..  33  Ind.  A. 
229,  70  NB  183,  71  NB  170.  (2) 
A  complaint  for  the  wrongful  death 
of  a  minor,  alleging  negligence  on 
the  part  of  the  mine  owner,  result- 
ing In  decedent's  death,  decedent's 
freedom  from  negligence,  and  that 
he  did  not  assume  the  risk  Incurred, 
was  sufficient  as  a  cominon-law  com- 
plaint. L.  T.  Dlckason  Coal  Co.  v. 
Unverferth,  30  Ind.  A.  546.  66  NB 
759. 

[b]  te  MalBSi^-See  Pub.  L.  (1913) 
c  27;  Curran  v.  Lewlaton,  etc.,  R.  Co., 
112  Me.   96,   90  A  973. 

fc]  In  lUwMMhaaatto. — (1)  See  L. 
(1914)  c  563.  (2)  Need  not  negative 
plaintiff's  contributory  negligence  of 
decedent  passenger.  Murphy  v.  Boa- 
ton,  etc,  R.  Co..  216  Mass.  178,  103 
NB  291;  Merrill  v.  Bastern  R.  Co., 
139  Mass.  252.  (3)  Statute  la  not 
retroactive.  Bouteller  v.  Maiden, 
226  Mass.  479,  116  NB  251,  AnnCas 
1918C  910. 

[d]  la  Vew  Toxk. — See  Code  Civ. 
Proc  I  841b;  Sackheim  v.  Plgueron, 
216  N.  T.  61,  109  NB  109  [rev  183 
App.  Dlv.  180,  148  NYS  27]  (statute 
retroactive).  See  also  Labor  L.  I 
202a;  Orelf  v.  Buffalo,  etc.,  R.  Co., 
205  N.  T.  239,  99  NB  462  (statute 
not    retroactive). 

[e]  Ka  Porto  Xloo. — See  De  Lopez 
v.  de  Sainte  Jeanne,  7  Porto  Rico 
Fed.  647  (under  Porto  Rico  Bmploy- 
ers'  Liability  Act). 

19.  See  Master  and  Servant  [26 
Cyc   1400];  Negligence   [29  Cyc   579 J. 

15.  See  Master  and  Servant  [26 
CJyc  1890];  Negligence  [29  Cyc  677]; 
Ohio,  etc.,  R.  Co.  v.  Pearcy,  128  Ind. 
197,  27  NB  479;  Lake  Shore,  etc., 
R.  Co.  V.  Andrews,  14  Oh.  Clr.  Ct. 
564,  8  Oh.  Clr.  Dec.  73  [rev  on  other 
grounds  58  Oh.  SL  426,  51  NB 
26]. 

14.     See  statutory  provisions. 

16.  Becker  v.  Crow,  7  Bush  (Ky.) 
198." 

le.  Ky. — ^Toung  v.  Toung,  141  Ky. 
76.    132    SW    155. 

Mo. — McKenzle  v.  United  R.  Co., 
216  Mo.  1.  115  SW  13:  Senn  v.  South- 
ern R.  Co.,  135  Mo.  512.  36  SW  367; 
White  v.  Maxcy,  64  Mo.  552;  Ken- 
nayde  v.  Pacific  R.  Co.,  45  Mo.  255; 
E}rvln  V.  St.  Louis,  etc.,  R.  Co.,  158 
}llo.    A.    1,    139    SW    498. 

N.  T. — Brown  y.  Harmon,  21  Barb. 
508. 

S.  C. — Nohrden  v.  Northeastern  R. 
Co..   54   S.  C.   492.   32   SB  524. 

Vt. — Morrlsey  v.  Hughes.  65  Vt. 
563,  27  A  205;  Westcott  v.  Central 
Vermont  R.  Co.,  61  Vt.  438,  17  A 
745. 

[a]  irot  allsntloa  of  fact. — In  an 
action  in  New  York  by  an  adminis- 
trator for  .a  death  caused  by  Inju- 
ries received  in  another  state,  an 
averment  that  "under  [and  pursu- 
ant to]  the  laws  of  the  state  of  New 
York,  plaintiff,  as  such  administrator, 
has  a  right  to  commence  this  action 
for  the  benefit  of  said  next  of  kin" 
Is  not  an  allegation  of  fact  which  is 
admitted   by   demurrer.     Davidow   v. 


Pennsylvania    R.    Co.,    86    Fed.    943, 
944. 

[b]  Allaglar  ordlaaiioa^— In  an 
action  against  a  railway  company 
for  negligence  resulting  In  death,  a 
complaint  referring  to  an  ordinance 
of  the  city  as  showing  such  negli- 
gence need  pot  state  the  title,  sub- 
stance, date,  or  authority  for  passage 
or  publication  of  such  ordinance. 
Nohrden  v.  Northeastern  R.  Co.,  64 
S.   C.    492,    32    SB   624. 

17.  Missouri,  etc,  R.  Co.  v.  Wulf, 
226  U.  S.  570.  33  SCt  135,  57  L.  ed. 
355,  AnnCasl914B  134;  St.  Louis,  etc.. 
R.  Co.  V.  Hasterly,  98  Ark.  240,  135 
SW  874  [rev  on  other  grounds  228 
U.  S.  702,  33  SCt  703,  67  L.  ed.  1031]; 
Lemon  v.  Louisville,  etc.,  R.  Co.,  137 
Ky.    276,    125    SW    701. 

[a]  Beasoa  for  ml*  is  that  the 
court  win  take  Judicial  notice  of  the 
statute.  St.  Louis,  etc.,  R.  Co.  v. 
Hesterly,  98  Ark.  240,  135  SW  874 
[rev  on  other  grounds  228  U.  S.  702, 
33  SCt  703.  57  L.  ed.  1031];  Lemon 
v.  Louisville,  etc,  R.  Co.,  187  Ky. 
276,  125  SW  701. 

18.  Williams  v.  Scalfe,  227  Fed. 
922;  Davidow  v.  Pennsylvania  R.  Co., 
86  Fed.  943:  Moore  v.  Pywell,  29  App. 
(D.  C.)  312,  9  LRANS  1078;  Belt  V. 
Gulf,  etc.,  R.  Co.,  4  Tex.  Civ.  A.  231, 
22    SW  1062. 

[a]  keaaon  for  role  Is  that  the 
court  will  take  Judicial  notice,  of  the 
statute.  Union  Pac.  R.  Co.  v.  Wyler, 
158  U.  S.  286,  16  SCt  877.  39  L.  ed. 
983;  Williams  v.  Scalfe,  227  Fed. 
922 

10.  Missouri,  etc,  R.  Co.  v.  Wulf, 
226  V.  S.  670.  33  SCt  135,  67  L.  ed. 
365,    AnnCasl914B    134. 

90.  Hegberg  v.  St.  Louis,  etc.,  R. 
Co..  164  Mo.  A.  614,  147  SW  192; 
Ervln  v.  St.  Louis,  etc.,  R.  Co.,  158 
Mo.  A.  1,  66,  139  SW  498. 

"Under  the  rules  of  pleading,  it 
was  not  necessary  that  the  petition 
should  state  under  what  section  of 
the  statute  the  action  was  brought, 
but  It  was  only  required  to  contain 
a  clear  and  concise  statement  of  the 
facts  constituting  the  cause  of  ac- 
tion; and  in  this  case,  to  recover 
damages,  it  was  only  necessary  to 
state  facts  which  would  bring  the 
action  under  some  section  of  the 
Damage  Act  and  It  need  not  make 
specific  reference  to  any  certain  sec- 
tion of  the  Act."  Hlrvln  v.  St.  Louis, 
etc.,    R.    Co..    supra. 

91.  U.  S. — Stewart  v.  Baltimore, 
etc,  R.  Co.,  168  U.  S.  446,  18  SCt  105, 
42  L.  ed.  537;  St.  Louis,  etc.,  R.  Co. 
V.  Loughmlller,  193  Fed.  689,  696 
[quot  (!tc];  Keep  v.  National  Tube 
Co.,    164    Fed.    121. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Williams,  113  Ala.  402,  21  «  938; 
Kahl  V.  Memphis,  etc,  R  Co.,  96 
Ala.    337.   10    S    661. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Halst.  71  Ark.  258,  72  SW  893.  100 
AmSR  65. 

Cal. — Ryan  v.  North  Alaska  Salm- 
on  Co.,  153  Cal.  438,  439,  95  P  862 
Icit   Cyc]. 

Del. — Daniels  v.  Philadelphia,  etc., 
R.   Co..   26   Del.   286.   83    A   19. 
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though  it  18  not  necessary  that  the  statute  should 
be  set  out  in  haec  verba  ;^'  and  if  it  appears,  from 
the  lack  of  such  averment  and  proof,  or  from  proof 
by  defendant,  that  the  laws  of  the  state  where 
the  injury  occurred  provide  for  no  such  action,  the 
suit  must  be  dismissed  for  want  of  jurisdiction  '* 
without  regard  to  the  provisions  of  the  lex  fori.** 
It  has  been  held  that  a  petition  may  be  drawn  in 
the  alternative  so  as  to  show  a  cause  of  action 
either  under  the  Federal  Employers'  Liability  Act 
or  under  a  state  statute,'^  or  even  an  action  at 


Ga. — Selma,  etc,  R.  Co.  v.  Lacjr, 
43   6a.    4«1. 

III. — Hanna  v.  Grand  Trunk  R.  Co., 
41  111.  A.  116;  Chicago,  etc.,  R.  Co.  v. 
Schroeder,  18  111.  A.  328. 

Ind. — Wabash  R.  Co.  v.  Hassett, 
170  Ind.  370,  83  NE  705;  Jackson  v. 
Pittsburg,  etc.,  R.  Co.,  140  Ind.  241, 
39  NB  663.  49  AmSR  1»2;  Jackson  v. 
Pittsburgh,  etc.,  R.  Co.,  140  Ind.  241, 
39  NE  663,  49  AmSR  192;  Cincinnati, 
etc.,  R.  Co.  V.  McMullen,  117  Ind. 
439,  20  NB  287,  10  AmSR  67. 

lewd. — Hyde  V.  Wabash,  etc.,  R. 
Co..  61  Iowa  4(41,  16  NW  351,  47  AmR 
820. 

Kan. — Hamilton  v.  Hannibal,  etc., 
R.  Co.,  39  Kan.  56,  18  P  57. 

Ky. — Lemon  v.  Louisville,  etc.,  R. 
Co..  137  Ky.  276,  126  SW  701;  Mur- 
ray V.  Louisville,  etc.,  R.  Co.,  132 
Ky.  336,  110  SW  334.  33  KyL 
646. 

Md.— Attrlll  V.  Huntington,  70  Md. 
191,  18  A  651,  14  AmSR  344,  2  LRA 
779;  State  v.  Pittsburgh,  etc.,  R.  Co., 
46  Md.  41. 

Mass. — ^Higglns  v.  Central  New 
England,  etc.,  R.  Co..  155  Mass.  176, 
29  NE  634,  31  AmSR  544;  Davis  v. 
New  York,  etc.,  R.  Co.,  143  Mass.  301, 
9  NE  815,  58  AmR  138;  Le  Forest 
V.  Tolman,  117  Mass.  l09,  19  AmR 
400;  Richardson  v.  New  Tork  Cent. 
R.   Co.,  98  Mass.   85. 

Minn. — Stewart  v.  Great  Northern 
R.  Co..  103  Minn.  156,  114  NW  963, 
123  AmSR  318. 

Miss. — Runt  V.  Illinois  Cent.  R  Co.. 
88  Miss.  575.  41  S  1;  Illinois  Cent.  R. 
Co.  V.  Harris,  29  S  780;  Chicago,  etc, 
R.  Co.   V.   Doyle,   60   Miss.    977. 

Mo. — Lee  v.  Missouri  Pac  R.  Co., 
195   Mo:  400,   92   SW  614. 

Nebr. — Missouri  Pac.  R.  Co.  V. 
Lewis,  24  Nebr.  848,  40  NW  401,  2 
LRA    67. 

Nev. — Christensen  v.  Florlston 
Pulp,  etc,  Co.,  29  Nev.  562.  92  P 
210. 

N.  J. — Rankin  v.  New  Jersey  Cent. 
R.  Co.,  77  N.  J.  L.  176,  71  A  65. 

N.  T. — ^Wooden  v.  Western  New 
York,  etc,  R.  Co.,  126  N.  Y.  10,  26 
NE  1050.  22  AmSR  803.  13  LRA 
458;  Debevoise'  v.  New  York.  etc.. 
R.  Co.,  98  N.  Y.  377,  SO  AmR  683; 
English  V.  New  York.  etc..  R.  Co..  161 
App.  Dlv.  831.  146  NYS  963;  How- 
Ian  V.  New  York.  etc..  Tel.  Co.,  131 
App.  Dlv.  443.  116  NYS  316;  Strauss 
V.  New  York.  etc..  R.  Co..  91  App.  Dlv. 
683,  87  NYS  67;  Beach  V.  Bay  State 
Steamboat  Co.,  30  Barb.  433,  10  Abb 
Pr  71.  18  HowPr  335,  [rev  27  Barb. 
248,  6  AbbPr  415,  16  HowPr  1];  Van- 
dcventer  v.  New  York,  etc.,  R.  Co., 
27  Barb.  244,  6  AbbPr  239;  Boyle 
V.  Southern  R.  Co.,  36  Misc.  289,  73 
NYS  465;  Geoghegan  v.  Atlas  SS.  Co., 
3  Misc  224,  22  NYS  749  [aff  146  N.  Y. 
369  mem.  40  NE  507] ;  Gurney  V. 
Grand  Trunk  R.  Co..  13  NYS  645; 
Fagen  v.  Strong,  7  NYS  919,  17  NY 
CivProc   438. 

N.  C. — Hall  V.  Southern  R.  Co.,  146 
N.   C.    345,    59    SE   879. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Andrews,  14  Oh.  Clr.  Ct.  664,  8  Oh. 
Clr.  Dee.  73  [rev  on  other  grounds 
58  Oh.  St.  426,  51  NE  26]. 

Okl. — Greenville  Nat.  Bank  v. 
EXans-Snyder-Buel  Co.,  9  Okl.  353.  60 
P  249. 

Pa. — ^Hali  v.  West  Jersey,  etc.,  R. 
Co.,    241    Pa.    399,    88    A    659;    Patton 


etc, 


V.    Pittsburgh, 
169. 

R  I. — Gardner  v.  New  York,  etc., 
R.  Co.,  17  R.  I.  790,  24  A  831;  O'Reilly 
V.  New  York,  etc.,  R.  Co.,  16  R.  I. 
388,  17  A  171,  906,  19  A  244,  6  LRA 
346,  6   LRA  719. 

Tenn. — ^Whitlow  v.  Nashville,  etc, 
R.  Co.,  114  Tenn.  344,  84  SW  618,  68 
LRA  503;  Nashville,  etc,  R.  Co.  v. 
Sprayberry,  8  Baxt.  341,  35  AmR  705; 
Hobbs  v.  Memphis,  etc.,  R.  Co.,  9 
Heisk.  873;  Nashville,  etc.,  R.  Co. 
V.  Sprayberry,  9  Heisk.  852;  Nash- 
ville, etc.,  R.  Co.  v.  Eakin,  6  Coldw. 
582;  Chumley  v.  Louisville,  etc,  R. 
Co.,  6  Tenn.  Civ.  A.  73. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Mccormick.  71  Tex.  660,  9  SW  540, 
1  LRA  804;  Texas,  etc.,  R.  Co.  v. 
Richards.  68  Tex.  375,  4  SW  627: 
Willis  V.  Missouri  Pac  R.  Co.,  61 
Tex.  432,  48  AmR  301;  Texas,  etc., 
R.  Co.  v.  Miller,  (Civ.  A.)  128  SW 
1165  [aff  221  U.  S.  408,  31  SCt  534, 
56  L.  ed.  789];  De  Ham  v.  Mexican 
Nat.  R.  Co.,   (Civ.  A.)   22  SW  249. 

Vt. — McLeod  v.  Connecticut,  etc., 
R.  Co.,  58  Vt.  727,  6  A  648;  Need- 
ham  v.  Grand  Trunk  R.  Co.,  38  Vt. 
294. 

Wis. — ^Bettys  v.  Milwaukee,  etc., 
R.  Co.,  37  Wis.  323;  Anderson  v.  Mil- 
waukee, etc.,  R.  Co.,  37  Wis.  321. 

[a]  Poredfn  law  most  be  pleaded 
so  specifically  that  It  will  appear 
that  defendant  owed  a  duty  to  the 
deceased  which  it  failed  to  discharge, 
and  that  the  Injury  thereby  result- 
ed to  plaintiff  and  that  such  an  in- 
jury was  recognized  by  the  laws  of 
that    state.  "  ■" 

etc.,    R.    Co. 


common  law,*»  the  liability  depending  upon  the  de- 
velopment of  the  facts  upon  the  trial  for  the  cause 
to  be  selected,*'  and  that,  although  the  pleading  does 
not  bring  the  case  within  the  act,  yet  if  the  evi- 
dence admitted  without  objection  does,  defendant's 
right  to  object  that  plaintiff  cannot  maintain  the 
action  under  the  state  statute  is  not  waived,*^  and 
the  case  must  proceed  as  if  brought  under  the  fed- 
eral act.*» 

Under  a  Bnrvival  statate,  plaintiff  should  state 
facts  showing  cause  of  action  as  derived  from  the 

R.  Co.,  96  Pa.  749  [aff  146  N.  Y.  369  mem,  40  NE 
507]. 

[e]  Toreicn  daelaioas.— In  an  ac- 
tion in  Ohio  for  a  death  in  another 
state,  the  complaint  need  not  set 
forth  the '  decisions  of  auch  latter 
state.  Lake  Shore,  etc.,  R.  Co.  v. 
Andrews,  14  Oh.  Clr.  Ct.  564,  8  Oh. 
Clr.  Dec.  73  [rev  on  other  grounds 
68  Oh.  St.  426,   61  NE  26]. 

as.  St.  Louts,  etc.,  R.  Co.  v. 
Haist,  71  Ark.  258,  72  SW  893,  100 
AmSR  66;  Daniels  v.  Philadelphia, 
etc.,    R.    Co.,    26    Del.    286,    83    A    19. 

33.     See  supra  9   109. 

[a]  Btxor  caimot  be  cured  by 
amenflmentL — (1)  A  complaint  by  a 
widow  for  the  wrongful  death  of 
her  husband  by  defendant  railroad 
company  in  another  state,  where  no 
such  action  is  recognised,  sets  out 
no  cause  of  action  and  cannot  be 
amended.  Selma,  etc,  R.  Co.  v. 
Lacey,  49  Ga.  106.  (2)  A  contrarir 
rule  is  upheld  In  Lustig  v.  New  York, 
etc.,  R.  Co.,  65  Hun  (N.  Y.)  547,  552. 
20  NYS  477  [quot  Lockwood  v.  New 
York,  etc,  R.  Co.,  98  N.  Y.   523]. 

[b]  notion  in  arreat  of  Jodgamt. 
^In  Brown  v.  Kansas  City,  etc.,  K. 
Co.,  (Tenn.  [1894]  unreported),  the 
injury  occurred  in  Arkansas,  and  the 
suit  was  brought  in  Tennessee.  The 
declaration  failed  to  aver  that  such 
an  action  was  maintainable  in  Ar- 
kansas. After  verdict  for  plaintiff 
defendant  moved  in  arrest  of  judg- 
ment, which  motion  was  overruled 
by     the    trial     court,    and     then    ap- 


pealed.    The  supreme  court  held  that 

the  omission   in  the  declaration  was 

Whitlow    V.    Nashville, ,  fatal,    that    the    case    would    not   be 

114    Tenn.    344,    84    SW  |  reversed    and    remanded    for    a    new 


618,    68    LRA    503;    McLeod    v.    Con 
nectlcut,    etc.,    R.    Co.,    58    Vt.    727,    « 
A  648. 

[b]  Bnfflolcnt  aTermeat.  —  Where 
the  petition  quoted  the  foreign  stat- 
ute and  further  alleged  that  the 
"state  of  Michigan  allows  the  en- 
forcement in  its  courts  of  the  stat- 
ute of  this  state,  which  authorizes 
an  action  of  like  character  to;  the 
foregoing  action,"  the  pleading  was 
held  to  be  suftlcient  without  setting 
forth  the  decisions  of  Michigan  or 
th-it  the  facts  in  the  Ohio  case  would 
have  constituted  a  cause  in  Michigan 
If  death  had  not  ensued.  Lake  Shore, 
etc.,  R.  Co.  V.  Andrews,  14  Oh.  Clr. 
Ct.  564,  8  Oh.  Clr.  Dec  73  [rev  on  other 
grounds  68  Oh.  St.  426,  51  NB 
26]. 

[c]  Inaafllolaiit  avenneat. — A  com- 
plaint In  an  action  in  New  York  by 
an  administrator  for  injuries  result- 
ing In  death  occurring  In  New  Jer- 
sey, which  merely  alleged  that  ac- 
tion was  brought  in  accordance  with 
rights  granted  plaintiff  by  an  act 
of  the  legislature  of  New  Jersey, 
and  giving  its  title,  hut  not  alleging 
its  provisions,  or  that  It  Is  similar 
to  the  New  York  statute,  or  that  It 
gives  the  right  to  sue  to  the  admin- 
istrator. Is  Insufflclent.  Howlan  v. 
New  York,  etc..  Tel.  Co.,  131  App. 
Dlv.    443.   115  NYS   316. 

rd]  In  oaae  of  death  oommrlag  on 
ship  near  a  foral^  shore,  and  with- 
in the  territorial  jurisdiction  of  the 
foreign  country,  the  declaration  must 
distinctly  aver,  and  It  must  be 
proved,  that  the  laws  of  such  country 
allowed  auch  an  action.  Geoghegan 
v.  Atlas  SS.  Co.,  3  Misc.  224,  22  NYS 


trial,  but  that  judgment  Bhould  be 
rendered  there  for  defendant,  that 
being  the  proper  practice  on  motion 
in  arrest  of  Judgment. 

[c]  FreaoBiptKni  la  tli*  abwae* 
of  an  allegation  of  the  foreign  stat- 
ute (1)  is  that  plaintiff's  right  of 
recovery  in  auch  state  is  governed 
by  the  common  law.  Louisville,  etc.. 
R.  Co.  v.  Williams,  113  Ala.  402,  31 
S  938;  Jackson  v.  Pittsburgh,  etc.. 
R.  Co.,  140  Ind.  241,  39  NE  663,  49 
AmSR  192.  (2)  And  it  is  not  in- 
cumbent on  defendant  to  make  such 
an  allegation  in  his  answer.  Debe-' 
voise  V.  New  York,  etc.,  R.  Co.,  98 
N.  Y.  377.  50  AmR  683.  See  also 
siipra   I   106. 

34.  Selma,  etc.,  R.  Co.  v.  Lacey, 
49  Ga.  106;  Jackson  v.  Pittsburgli, 
etc.,  R.  Co.,  140  Ind.  241,  39  NE  663. 
49  AmSR  192:  Brown  v.  Kansas  City, 
etc.,  R.  Co.,  (Tenn.  [1894]  unre- 
ported); and  cases  supra  note  23. 

SK,  San  Antonio,  etc.,  R.  Co.  v. 
Littleton,  (Tex.  Clv.  A.)  180  SW 
1194. 

36.  San  Antonio,  etc,  R.  Co.  v. 
Littleton,  (Tex.  Civ.  A.)  ISO  SW 
1194. 

Cominon>law  aotion  see  supra  i  36. 

37.  San  Antonio,  etc.,  R,  Co.  v. 
Littleton,     (Tex.    Clv.    A.)     180    SW 

38.  Denver,  etc,  R.  Co.  v.  Wil- 
son,  62   Colo.    492.    183    P   857. 

39.  Toledo,  etc.,  R.  Co.  v.  Slavin. 
236  U.  S.  454,  36  SCt  306,  59  L.  ed. 
671;  St.  Louis,  etc,  R.  Co.  v.  Seale. 
229  U.  S.  156,  33  SCt  651,  67  L.  ed. 
1129,  AnnCasl914C  166;  Missouri, 
etc.,  R.  Co.  V.  Wulf,  226  U.  S.  570, 
33    SCt    135,    67    L.    ed.    355,    AnnCas 


For  later  oaaea,  developmeata  and  ehaafe*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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deceased  under  the  statute."*- 

[^  140]  g.  ExiBtence  of  Beneficiaries — (1)  In 
CtMiersL  Where  the  existence  of  persons  entitled 
to  the  benefit  of  the  recovery  is  necessary  to  the 
right  of  action/^  as  where  the  amount  recoverable 
is  wholly  for  the  benefit  of,  and  as  damages  to, 


1914B  1S4;  Denver,  etc.  R.  Co.  v. 
WllBOn,  62  Colo.  492.  1S2  P  857;  Flan- 
ders V.  Georgia  Southern.'  etc.,  R.  Co., 
68  Fla.  479,  67  S  68;  Koennecke  v. 
Seaboard  Air  Line  R.  Co..  101  S.  C.  86, 
S5   SB  374. 

80.  Elarhart  v.  New  Orleans,  etc., 
K.  Co..  17  lA.  Ann.  243. 

31.     See  supra  {  S9. 

aa.    See  supra   {{   88-40,   57.   <0. 

33.  U.  S. — Swift  v.  Johnson.  138 
Fed.  867,  71  CCA  619.  1  LRANS  1161; 
liOulavUie,  etc..  R.  Co.  v.  Sununers, 
125  Fed.  719,  60  CCA  487  [certiorari 
den  192  U.  S.  607.  24  SCt  851.  48  L.  ed. 
585];  Peers  v.  Nevada  Power,  etc.. 
Co.,  119  Fed.  400;  Davidow  v.  Penn- 
sylvania R.  Co.,  85  Fed.  943;  Seren- 
sen  V.  Northern  Pac.  R  Co..  45  Fed. 
407;  Harper  v.  Norfolk,  etc.,  R.  Co., 
36  Fed.  102;  Roach  v.  Imperial  Mln. 
Co.,  7  Fed.  698,  7  Sawy.  224. 

Ariz. — Southern  Pac.  Co.  v.  Wilson. 
10  Ariz.  162,  85  P  401. 

Ark. — Little  Rock,  etc.,  K.  Co,  v. 
Townsend,  41  Ark.  382;  St.  Louis, 
etc.,  R.  Co.  V.  Yocum,  34  Ark.  493. 

Cal. — Ruiz  V.  Santa  Barbara  Gas, 
etc.,  Co.,  164  Cal.  188,  128  P  330; 
Kerrltran  v.  Market  St.  R.  Co.,  138 
Cal.  606,  71  P  621;  Webster  v.  Nor- 
wegian Min.  Co.,  137  Cal.  399,  70  P 
276,  92  AmSR  181;  Knott  v.  Mc- 
GUvray,  124  Cal.  128.  56  P  789; 
Slaughter  v.  Goldberg,  26  Cal.  A. 
318.   147   P.  90. 

D.  C. — ^Neubeck  v.  Lynch.  37  App. 
676,   37  LRANS  813. 

lU. — Poster  V.  St.  Luke's  Hospital, 
191  111.  94.  60  NE  803;  Holton  v.  Daly, 
106  111.  131;  Qulncy  Coal  Co.  v.  Hood, 
77  111.  68;  Conant  v.  Griffin.  48  111. 
410;  Chicago,  etc.,  R.  Co.  v.  Morris, 
26  111.  400;  Hackman  v.  Staunton, 
190  ni.  A.  645;  Devine  v.  Chicago 
City  R.  Co..  162  111.  A.  629-  Chicago, 
etc.,  R.  Co.  V.  Klnnare,  115  111.  A. 
132;  Chicago  Terminal  Transfer  R. 
Co.  V.  Heibreg,  99  111.  A.  563;  Foley 
V.  Suburban  R.  Co.,  98  111.  A.  108; 
Assumption  v.  Campbell.  96  111.  A. 
521;  St.  Luke's  Hospital  v.  Foster, 
86  HI.  A.  282  [afC  191  111.  94.  60  NB 
803];  West  Chicago  St.  R.  Co.  v. 
Mabte,  77  III.  A.  176;  Chicago,  etc., 
R.  Co.  V.  Logue,  47  111.  A.  292  [aft 
158    Ul.    621.    42    NB    53}. 

Ind. — Pennsylvania  Co.  v.  Coyer, 
163  Ind.  631,  72  NE  875;  Clore  v. 
Mclntlre.  120  Ind.  262.  22  NB  128; 
Stewart  v.  Terre  Haute,  etc.,  R.  Co., 
103  Ind.  44.  2  NB  208;  JetFersonvtUe, 
etc.,  R.  Co.  V.  Hendricks.  41  Ind. 
48;  Indianapolis,  etc.,  R.  Co.  v. 
Keely,  23  Ind.  133;  Smith  v.  Cleve- 
land, etc..  R.  Co.,  (A)  115  NB  603; 
Vandalla  Coal  Co.  v.  Bland,  59  Ind. 
A.  308,  108  NE  176;  Toledo,  etc.,  R. 
Co.  V.  Lander,  48  Ind.  A.  66,  95  NE 
319;  Cleveland,  etc.,  R.  Co.  v.  Henry, 
(A.)  80  NE  836;  Chicago,  etc.,  R.  Co. 
v.  La  Porte,  33  Ind.  A.  691,  71  NB 
166;  Indianapolis  Commercial  Club  v. 
HUilker,  20  Ind.  A.  239,  60  NE  578; 
State  V.  Walford..ll  Ind.  A.  392.  39 
NE  162.  See  also  Jeffersonville  R. 
Co.  v.  Swayne,  26  Ind.  477. 

Kan. — Missouri  Pac.  R.  Co.  v.  Bar- 
ber. 44  Kan.  612,  24  P  969. 

Ky. — Baker  v.  Louisville,  etc.,  R. 
Co.,  17  SW  191.  12  KyL  465;  Hans- 
ford V.  Payne,  11  Bush  380. 

lA. — Blackburn  v.  Louisiana  R., 
etc..  Co..  128  La.  319.  54  S  866. 

Me. — ^Hammond  v.  Lewiston.  etc., 
R.  Co.,  106  Me.  209,  76  A  672,  30 
LRANS  78;  State  v.  Canada  Grand 
Trunk  R.  Co.,  60  Me.  145. 

Md. — Harvey  v.  Baltimore,  etc.,  R. 
Co.,  70  Md.   319,  17  A  88. 

Mass. — Bartley  v.  Boston,  etc.,  R. 
Co.,  198  Mass.  163.  83  NE  1093;  Oullg- 
lian  v.  Butlsr,  189  Mass.  287.  75  NE 
726. 

Mich.— Walker  v.  Lake  Shore,  etc. 


R.  Co..  104  Mich.  606,  62  NW  1032 

Minn. — Vander  Wegan  v.  Great 
Northern  R.  Co.,  114  Minn.  118,  130 
NW  70  (construing  Montana  statute) : 
Lahtl  V.  Oliver  Iron  Min.  Co..  106 
Minn.  241.  118  NW  1018;  Sykora  v. 
J.  I.  Case  Threshing  Mach.  Co.,  59 
Minn.  130,  60  NW  ,1008;  Barnum  v. 
Chicago,  etc.,  R.  Co.,  30  Minn.  461,  16 
NW  364;  Schwarz  v.  Judd,  28  Minn. 
371,  10  NW  208. 

Mo. — Lyons  v.  St.  Louis  South- 
western R.  Co.,  190  SW  859;  Johnson 
V.  Dixie  Mln.,  etc.,  Co..  187  SW  1  [all 
171  Mo.  A.  134,  156  SW  33];  Kirk  V. 
Wabash  R.  Co.,  266  Mo.  341,  177  SW 
592;  Smelser  v.  Missouri,  etc.,  R. 
Co.,  262  Mo.  25,  170  SW  1124;  Sharp 
V.  Missouri  Pac'  R.  Co.,  213  Mo.  517, 
111  SW  1154;  Mcintosh  v.  Missouri 
Pac.  H.  Co.,  103  Mo.  131,  15  SW  80; 
Troll  v.  Laclede  Gas  Liglit  Co.,  182 
Mo.  A.  600,  169  SW  337;  Hegberg  v. 
St.  Louis,  etc.,  R.  Co.,  164  Mo.  A. 
514.  147  SW  192. 

Mont. — Melznet  v.  Northern  Pac. 
R.  Co..  46  Mont.  277.  280,  127  P  1002 
[cit  Cyc]. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Bond,  68  Nebr.  385,  78  NW  710;  Chi- 
cago, etc.,  R.  Co.  v.  Van  Buskirk,  58 
Nebr.  252,  78  NW  514;  Chicago,  etc, 
R.  Co.  v.  Oyster,  58  Nebr.  1,  78  NW 
"■369;  Burlington,  etc.,  R.  Co.  v. 
Crockett,  17  Nebr.  670,  24  NW  219; 
Warren  v.  Bnglehart,  IS  Nebr.  283, 
IS  NW  401. 

N.  J. — Zlpple  y.  Sandford,  etc,  Co., 
(Sup.)  58  A  176;  McGlone  v.  New 
Jersey  R.,  etc,  Co..  37  N.  J.  L.  304. 

N.  T. — Zeikus  v.  Florida  East  Coast 
R.  Co..  144  App.  Dlv.  91.  128  NTS 
933  [aff  70  Mlsc  339,  128  NTS  931]; 
Green  v.  Hudson  River  R.  Co.,  31 
Barb.  260,  16  HowPr.  263  [aff  2  Abb. 
Dec  277,  2  ,Keyes  2941;  Lucas  v. 
New  York  Cent.  R.  Co.,  21  Barb.  245; 
Safford  v.  Drew,  10  N.  Y.  Super.  627, 
12  NYLegObs  160;  Boyle  v.  Southern 
R.  Co..  36  Misc.  289,  73  NYS  465; 
Plzzl  V.  Reid,  36  Misc.  123,  72  NYS 
1063  [rev  on  other  grounds  72  App. 
Dlv.  162,  76  NYS  306]. 

Oh. — ^Dunhene  v.  Ohio  L.  Ins.,  etc., 
Co.,  1  Dlsn.  267,  12  Oh.  Dec  (Re- 
print) 608;  Hartzell  v.  Shannon,  6 
Oh.  Dec.  (Reprint)  1093,  10  AmLRec 
444;  Halloran  v.  Cleveland,  etc.,  R. 
Co.,  4  Oh.  Dec  (Reprint)  14;  Hall  v. 
Grain,  2  Oh.  Dec  (Reprint)  396,  3 
WestLMonth  593. 

Or. — David  v.  Waters,  11  Or.  448, 
6  P  748. 

Pa. — Davis  V.  Pennsylvania  R.  Co., 
34  Pa.  Super.  388. 

S.  C— Lilly  V.  Charlotte,  etc.,  R. 
Co.,  32  S.  C.  142,  10  SB  932;  Conlln 
V.   Charleston,   49  S.   C.   L.  201. 

Tenn. — Tennessee  Cent.  R.  Co.  v. 
Brown,  125  Tenn.  351,  143  SW  1129; 
Southern  R.  Co.  v.  Maxwell.  113  Tenn. 
464,  82  SW  1137;  Louisville,  etc.,  H. 
Co.  V.  Pitt,  91  Tenn.  86.  18  SW  118; 
East  Tennessee,  etc.,  R.  Co.  v.  Lilly, 
90  Tenn.   563.  18  SW  243. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31,  30  AmR  98;  Gulf, 
etc,  R.  Co.  V.  Younger,  10  Tex.  Civ. 
A.   141.   29   SW   948. 

Vt. — Gcroux  V.  Graves,  62  Vt.  280, 
19  A  987;  Westcott  v.  Central  Ver- 
mont R.  Co.,  61  Vt.  438.  17  A   745. 

Wash. — Archibald  v.  Lincoln  Coun- 
ty. 50  Wash.  65,  96  P  831;  Northern 
Pac-  R.  Co.  V.  Ellison,  3  Wash.  225, 
28    P   333,    29    P    263. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Gettle,  3  W.  Va.  376. 

Wis. — Pries  v.  Ashland  Light,  etc., 
Co.,  143  Wis.  606,  128  NW  281;  Brown 
V.  Chicago,  etc.,  R.  Co..  102  Wis.  137, 
77  NW  748,  78  NW  771,  44  LRA  579; 
Topping  V.  St.  Lawrence,  86  Wis.  526. 
57  NW  365;  Wilts©  v,  Tllden.  77  Wis. 
152,   46    NW   234;   Woodward  v.   Chi- 


such  beneficiaries  *'  it  is  necessary  to  allege  and 
prove  the  existence  of  such  beneficiaries ''  at  the 
commencement  of  the  action,^^  or  to  state  facts  nec- 
essarily raising  the  inference  pf  the  existence  of 
such  beneficiaries."^  A  pleading  is  bad  where  it 
names  or  designates  as  beneficiaries  only  persons 

cago,  etc.,  R.  Co.,  23  Wis.  400. 

N.  B. — Murray  v.  Hlramichi  Pulp, 
etc.,  Co.,  39  N.  B.  44. 

Where  In  the  statute,  under  which 
the  action  is  brought,  ''the  beneficia- 
ries are  named,  or  where  the  damages 
to  be  awarded  are  such  only  as  the 
persons  designated  shall  have  sus- 
tained, the  courts  have  universally 
held  that  there  must  be  allegation 
and  proof  of  the  existence  of  such 
persons,  and  of  the  damages  sus- 
tained by  them."  Southern  F^c  Co. 
V.  Wilson.  10  Ariz.  162,  166,  85  P  401. 

[a]  Baason  for  ml*. — "It  follows 
that  in  actions  under  the  statute,  the 
damages  that  may  be  recovered  are 
limited  to  a  mere  indemnity,  and  In 
all  cases  where  the  damages  are  thus 
limited,  I  apprehend  the  facts,  that 
there  are  persons  entitled  by  law  to 
claim    the    indemnity,    and    that   they 

^have  sustained  a  loss  justifying  their 
claim,  must  be  proved  upon  the  trial 
in  order  to  warrant  a  recovery;  and 
that  when  these  facts  are  not  proved, 
the  foundation  of  the  action  falls', 
and  the  complaint  must  be  dismissed. 
These  facts  are  in  their  nature  ma^ 
terlal  and  issuable,  and  in  actions 
like  the  present  are  therefore,  th  my 
judgment.  Just  as  necessary  to  be 
proved  upon  the  trial,  and.  conse- 
quently, to  be  averred  In  the  com- 
plaint, as  the  death  of  the  person  In- 
jured, and  the  wrongful  act,  or  neg- 
lect of  the  defendant  as  its  primary 
cause."  Safford  v.  Drew,  10  N.  Y. 
Super.   632,  633,   12  NYLegObs  150. 

[b]  Where  the  sziatenc*  of  bme- 
flclailaB  la  to  be  proved  such  fact 
must  be  alleged.  Roach  v.  Imperial 
Min.  Co.,  7  Fed.   698,  7  Sawy.   224. 

[c]  FMrtlnmuma  oUUL — In  an  ac- 
tion/ by  an  administrator  for  the 
death  of  a  young  child,  It  was  held 
that  another  child,  born  after  the  ac- 
cident, was  an  heir  of  the  one  killed 
and  should  have  been  named  as  one 
of  the  next  of  kin.  CThicago,  etc,  R. 
Co.  V.  Logue.  47  111.  A.  292  [aff  158 
111.   621,  42  NB  53].     See  also  supra 

I    do 

[d]  WonrvaUlMit  alloiHii  ■■An  al- 
legation that  "decedent  left  surviv- 
ing him  his  father  and  mother  .  .  . 
who  are  nonresident  aliens,  and  hla 
sisters,  Mrs.  Minnie  Brooks,  and  Ida 
Pries,  the  plaintiff  herein,''  did  net 
constitute  an  allegation  that  the  sis- 
ters  were  nonresident  aliens.     Pries 


V.  Ashland  Light,  etc,  Co.,  143  Wis. 
606,  128  NW  281.  See  also  supra  i 
65. 

84L  Westcott  v.  Central  Vermont 
R.  Co..  61  Vt.  438,  17  A  745;  and  cases 
svpra  note  33. 

[a]  Beaaoa  for  ml*. — Inasmuch 
as  the  damages  recoverable  In  such 
action  go  only  to  the  beneficiaries 
who  are  living  when  the  action  Is 
brought,  the  fact  that  such  benefi- 
ciaries are  then  living  must  be 
averred.  Westcott  v.  Central  Ver- 
mont R.  Co.,   61  Vt.  438,  17  A  746. 

Seatli  of  bsaefiolaxy  see  supra  { 
78. 

35.  Cal. — Groom  v.  Bangs,  153 
Cal.  456,  96  P  503;  Knott  v.  McGlI- 
vray,  124  Cal.  129,  56  P  789  [aff  179 
U.  S.  680  mem.  21  SCt  917  mem.  45 
L.  ed.   383  mem]. 

Ind. — Toledo,  etc..  R.  Co.  v.  Lan- 
der, 48  Ind.  A.  56,  95  NB  319. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Oyster.  68  Nebr.  1,  78  NW  359. 

N.  J. — ^Hamilton  v.  Bordentown 
Electric  Light,  etc.,  Co.,  68  N.  J.  L. 
85,  52  A  290. 

Oh. — Pittsburghf  etc.,  Rr  Co.  v, 
Pritz.  17  Oh.  Ctr.  Ct.  N.  S.  96.  1  Oh. 
A.    119. 

Vt.— Westcott  V.  Central  Vt.  R.  Co.. 
61  Vt.  438.  17  A  74B. 

[a]     WaoMittr  'or  direct  •▼•nnenk 
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who  are  not  entitled  to  share  in  the  recovery;'*  but 
where  the  proper  persons  are  named  or  designated, 
no  others  need  be  included,*'''  nor  their  existence 
negatived,'^  and  if  included  the  allegation  may  be 
disregarded  as  surplu3age.''  Under  t)ie  rule  re- 
qairing  an  allegation  of  the  existence  of  benefl- 
ciaries,"  it  is  not  generally  necessary  further  to 
set  out  the  names  of  such  beneficiaries,*'  but  it  has 


been  suggested  or  intimated  in  some  eases  that 
good  pleading  might  require  that  the  names  of  the 
beneficiaries  should,  be  g^ven.*^  'Where,  under  the 
statute,  one  may  sue  as  statutory  trust«e  or  other 
use  plaintiff  for  the  benefit  of  himself  and  all  other 
beneficiaries,*'  plaintiff  should  designate  all  the  ben- 
eflciariea  for  whose  benefit  he  is  entitled  to  sue,** 
and  under  t^e  construction  placed  upon  some  stat- 


— AUeBatlons  from  which  It  can  be 
inferred  that  the  action  Is  for  the 
benefit  of  the  next  of  kin  are  suffl- 
cient  without  a  direct  averment  to 
that  effect.  Hamilton  v.  Bordentown 
Blectrlc  Llerht,  etc.,  Co.,  68  N.  J.  L. 
8B,  52  A  290. 

[b]  Bcelanttloa  klded  tijr  wilt. — 
Where,  in  the  original  writ,  the  per- 
aon  killed  is  described  as  leaving  a 
widow  and  one  minor  child,  this  part 
of  the  writ,  although  descriptive  of 
the  person,  may  be  referred  to  for 
the  purpose  of  helping  out  the  want 
of  a  material  averment  in  the  dec- 
laration. Westcott  V.  Central  Vt.  R. 
Co.,  61  Vt.  438. 

[c]  ObJttoUoss,  Iiow  taken. — (1) 
In  ICiBSouri,  where  a  petition  Is  de-. 
fective  for  not  alleging  the  existence 
of  beneficiaries,  the  objection  la  not 
necessarily  waived  by  pleading  over, 
and  may  be  presented  by  a  demurrer 
to  the  evidence,  or  by  a  motion  in  ar- 
rest of  Judgment.  Sparks  v.  Kansas 
City,  etc.,  R.  Co.,  31  Ho.  A.  111.  (2) 
And  where  such  a  defect  Is  apparent. 
Judgment  should  be  reversed  and  the 
cause  remanded.  Mcintosh  v.  Mis- 
souri Pac.  H.  Co..  lOS  Mo.  131,  IS 
SW  80.  (3)  In  Massachusetts,  an 
objection  cannot  be  taken  for  the 
first  time  on  appeal.  Hicks  v.  New 
York,  etc.,  R.  Co..  164  Mass.  424,  41 
NB  721,  49  AmSR  471.  (4)  In  Mon- 
tana, the  defect  is  not  necessarily 
waived  by  a  failure  to  demur.  Seren- 
sen  v.  Northern  Fac.  R.  Co.,  ^5  Fed. 
407.  (S)  In  Texas,  such  an  objec- 
tion must  be  taken  by  special  excep- 
tion. March  v.  Walker,  48  Tex.  372. 
(6)   See  generally  Pleading  [31'Cyo 

[d]  BMlsxstion  not  enred  by  Tsr- 
dlot. — Serensen  v.  Northern  Pac.  R. 
Co.,  45  Fed.  407;  St.  Luke's  Hospital 
V.  Foster,  S«  111.  A.  282  JafT  191  III. 
94]  -  West  Chicago  St.  R.  Co.  v.  Mable, 
77  111.  A.  176. 

[e]  AT«zm«at  In  on*  oom*  of  sev- 
eral has  been  held  to  be  sufficient. 
Hughes  V.  Eldorado  Coal,  etc.,  Co.,  197 
111.  A.  259  (where,  however,  the  court 
says  that  the  usual  practice  Is  to 
make  the  averment  In  all  of  the 
counts). 

38.  Murray  v.  Miramichi  Pulp, 
etc.,  Co.,  39  N.  B.  44. 

[a]  Waiver  of  objaetloaa^— The 
defense  that  the  action  cannot  be 
maintained  by,  or  on  behalf  of,  the 
beneficiaries  Is  not  waived  by  first 
answering  to  the  merits.  Oulf,  etc., 
R.  Co.  V.  Lester,  (Tex.  Civ.  A.)  149 
SW  841. 

37.  U.  S.— Kever  v.  Philadelphia, 
etc..  Coal,  etc.,  Co.,  234  Fed.  814; 
Howard  v.  Delaware,  etc.,  C^nal  Co., 
40  Fed.  195,  6  LRA  76. 

Cal. — Earr  v.  Southern  California 
Edison  Co.,  24  Cal.  A.  22,  140  P  47. 

Qa. — Atlanta,  etc.,  R.  Co.  v.  Smith, 
119  Ga.  667,  46   SB  853. 

La. — Davis  v.  Arkansas  Southern 
R.  Co.,  117  La.  320,  41  S  587. 

Mo. — Hamrann  v.  Central  Coal,  etc, 
Co.,   156   Mo.    232,   56    SW   1091. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Oyster,  68  Nebr.  1,  78  NW  359. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Henry,  76  Tex.  220,  12  SW  828;  In- 
dustrial Cotton  on  Co.  V.  Llal,  (Civ. 
A.)  164  SW  40;  Texas  Cent.  R,  Co.  v. 
Frazier,  (Civ.  A.)  34  SW  664  (rev  on 
other  grounds  90  Tex.  33,  36  SW 
432];  St.  Louis,  etc.,  R.  Co.  v.  Tay- 
lor, 5  Tex.  Civ.  A.  668,  24  SW  975. 

38.  U.  S. — Peers  v.  Nevada  Power, 
etc.,  Co.,  119  Fed.  400  (under  Nevada 
statute). 


Kan. — MlssouM  Pac.  R.  Co.  v.  Bar- 
ber, 44  Kan.  612,  24  P  969. 

La. — Davis  v.  Arkansas  So.  R.  Co., 
117  La.  320,  41  S  587;  Blchorn  v. 
New  Orleans,  etc.l  R.  Ck>.,  112  La.  236, 
36  S  336,  104  AmSR  437. 

Nebr.— Chicago,  etc.,  R.  Co.  v. 
Oyster,  58  Nebr.  1,  78  NW  369. 

Tex. — Southern  Cotton  Press,  etc.. 
Co.  V.  Bradley,  S2  Tex.  687. 

Wis. — Pries  V.  Ashland  Light,  etc., 
Co.,  143  Wis.  606,   128  NW  281. 

Bng. — Barnes  v.  Ward,  9  C.  B.  392, 
67  ECL  392,  137  Reprint  945,  2  C.  & 
K.  661.  61   ECL   661. 

But  see  Nohrden.v.  Northeastern  R. 
Co.,  54  S.  C.  492,  32  SE  524  (Where  It 
was  hell  that,  where  th4  statute  pro- 
vides that  the  action  shall  be  brought 
for  the  benefit  of  certain  designated 
persons,  the  co^pplalnt  In  an  action 
brought  for  the  benefit  of  one  only 
of  such  persons  must  allege  that 
such  person  la  the  or.Iy  one  of  the 
persons  named  in  the  statute  for 
whose  benefit  the  action  could  be 
brought). 

[a]  nns,  a  complaint  kUeging 
that  decedent's  father  anjl  mother 
and  two  sisters  named  are  the  per- 
sons who  survive  him  negatives  the 
Idea'  that  other  persons  survive  him, 
and  sufficiently  shows  that  he  left  no 
widow  or  children.  Pries  v.  Ash- 
land Light,  etc,  Co.,  143  Wis.  606, 
128  NW  281. 

Persons  havinr  prior  zigkt  to  aiMi, 
negativing  existence  or  capacity  of 
see  Infra  {  144. 

39.  Qa. — Atlanta,  etc,  R,  Co.  v. 
Smith,  119  Ga.  667,  46  SE  853. 

Ind. — Clore  v.  Mclntlre,  120  Ind. 
262,  22  NE  128;  Smith  V.  Cleveland, 
etc.    R.    Go.,    (A.)    115    NE    603. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mills, 
57  Kan.  687,  47  P  834  [dlst  Llmeklller 
V.  Hannibal,  etc.,  R.  Co.,  33  Kan.  83,  6 
P  401,  62  AmR  523]. 

Mo. — Jones  v.  Kansas  City,  etc,  R. 
Co.,  178  Mo.  628,  77  SW  890,  101 
AmSR  434. 

S.  C. — Free  v.  Southern  R.  Co.,  78 
S.  C.  57,  58  SE  952;  Reed  v.  North- 
eastern R.  Co.,  37  S.  C.  42,  18  SE  289. 

W.  Va. — Searle  v.  Kanawha,  etc.,  R. 
Co.,  32  W.  Va.,.370,  9  SE  248. 

[a]  Bole  applied. — The  effect  of 
an  averment  stating  the  names  of  the 
beneficiaries  Is  not  destroyed  by  an 
allegation  that  plaintiff  Is  entitled  to 
recover  for,  and  on  behalf  of,  the 
estate,  since  such  statement  is  only 
in  the  nature  of  a  conclusion.  Cleve- 
land, etc.,  R.  Co.  V.  Champe,  65  Ind. 
A.  243,  102  NE  868. 

40.  See  supra  text  and  note  33. 

41.  U.  S. — Howard  v.  Delaware, 
etc..  Canal  Co.,  40  Fed.  196,  6  LRA 
75. 

Conn. — Budd  v.  Meriden  E^lectrlc 
R.  Co.,   69  Ctnn.  272,   37  A  683. 

111. — Qulncy  Coal  Co.  v.  Hood,  77 
111.  68;  Conant  v.  Griffin,  48  III.  410. 

Ind. — Pennsylvania  Co.  v.  Coyer,  163 
Ind.  631,  72  NE  875;  JeffersonvUle, 
etc.,  R.  Co.  V.  Hendricks,  41  Ind.  48; 
Smith  V.  Cleveland,  etc.,  R.  Co.,  (A.) 
115  NE  603;  Commercial  Club,  etc., 
Co.  v.  HUllker,  20  Ind.  A.  239,  50  NB 
578. 

Mo. — Smelser  v.  Missouri,  etc.,  R. 
Co..  262  Mo.  23,  170  SW  1124. 

N.  J. — McGlone  v.  New  Jersey  R., 
etc.,  Co.,  37  N.  J.  L.  304. 

N.  T. — Keller  v.  New  York  Cent.  R. 
Co..  2  Abb.  Dec.  480,  24  HowPr  172; 
Safford  v.  Drew,  10  N.  Y.  Super.  627, 
12  NYLegObs  160. 

Vt. — Westcott  V.  Central  Vermont 
R.  Co.,  61  Vt.  488,  17  A  746. 


Va. — Baltimore,  etc,  R.  <3o.  v. 
Wightman,  29  Gratt.  (70  Va.)  4S1,  2< 
AmR  384  [rev  on  other  grounds  104 
U.  S.  6,  26  L.  ed.  643]. 

Wash. — ^Archibald  v.  Lincoln  Coun- 
ty, 50  Wash.  55,  96  P  831. 

W.  Va. — Searle  v.  Kanawha,  etc, 
R.  Co.,  32  W.'Va.  870,  9  SB  248, 

[a]  Tho  WUBOO,  •(•■,  and  raat- 
deoeos  of  the  beneficiaries,  togetber 
with  the  extent  of  their  dependence 
on  the  deceased  need  not  appear  in 
the  declaratlo-i.  If  these  facts  are 
necessary  to  the  defense,  the  court 
can  order  a  specification.  Westcott 
V.  Central  Vermont  R.  Co.,  61  Vt.  438. 
17  A  745.     See  also  Infra  Si  142,    1S». 

[b]  "Tha  Identity  of  snoh  ^uam- 
floiaxlea  only  becomes  Important  in 
determining  the  amount  of  damages, 
but  such  proof  can  be  made  under  al- 
legations of  their  existence,  made  in 
general  terms."  Smith  v.  Cleveland, 
etc,  R.  Co.,  (Ind.  A.)  US  NB  603. 
609.  / 

[c]  Idwttitr  of  widows— Where  it 
It  doubtful  who  was  the  true  widow 
or  next  of  kin,  such  fact  need  not  be 
alleged,  as  the  question  Is  wholly  Im- 
material, It  being  sufficient  to  allege 
and  prove  that  the  deceased  left  a 
widow  or  next  of  kin.  Conant  v. 
Griffin,  48  111.  410. 

43.  U.  S. — Peers  v..  Nevada  Power, 
etc,  Co.,  119  Fed.  400  (under  Nevada 
statute). 

D.  C. — Neubeck  v.  Lynch.  87  App. 
576,  87  LRANS  813. 

lU.-^Holton  V.  Daly,  106  111.  131; 
Qulncy  Coal  Co.  v.  Hood,  77  111.  68. 

Ind. — Indianapolis,  etc,  R.  Co.  v. 
Kesly,  28  Ind.  133. 

Mo. — Johnson  v.  Dixie  Hln..  etc, 
Co.,  187  SW  1  (alt  171  Mo.  A.  184,  16« 
SW  33]. 

Oh. — Hartsell  v.  Shannon,  8  Oh. 
Dec  (Reprint)  265,  6  CincLBuI  756. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31,  SO  AmR  98. 

W.  Va. — Baltimore,  etc.  R.  Co.  v. 
Gettle,  3  W.  Va.  876. 

[a]  Bsasoa  for  mlo^— "We  think 
the  better  rule  of  practice  requires 
that  the  names  of  the  persons  and 
their  relation  to  the  deceased  should 
be  stated  In  the  complaint.  It  Im- 
poses no  hardship  on  the  plaintiff, 
and  only  requires  to  be  stated  in  the 
complaint  the  facts  that  must  be 
proved  on  the  trial  to  Justify  a  re- 
covery." Indianapolis,  etc.  R.  Co.  v. 
Keely,  23  Ind.  133,  137. 

In  indlctmant  see  infra  |  154. 

Bill  of  parttenlara  see  infra  |  1&9. 

To  show  Oaniagas  see  infra  |}  147. 
148. 

43.     See  supra  I  116. 

4^  San  Antonio,  etc.,  R.  Co.  v. 
Mertlnk,  101  Tex.  165,  105  SW  485: 
Ft.  Worth,  etc,  R.  Co.  v.  Wilson.  8a 
Tex.  516,  22  SW  678;  Nelson  v.  Gal- 
veston, etc.,  R.  Co.,  78  Tex.  621.  14 
SW  1021,  22  AmSR  81,  11  LRA  391: 
Missouri  Pac.  R.  Co.  v.  Henry,  75  Tex. 
220,  12  SW  828;  Galveston,  etc,  R. 
Co.  V.  Kutac,  72  Tex.  643,  11  SW  127: 
Eiist  Line,  etc.,  R.  Co.  v.  Culberson. 
68  Tex.  664,  5  SW  820;  Texas,  etc. 
R.  Co.  V.  Berry,  67  Tex.  238.  6  SW 
817;  Dallas,  etc.,  R.  Co.  v.  Sptker,  5Vi 
Tex.  435;  Galveston,  etc,  R.  Co.  v. 
Le  Glerse,  51  Tex.  189;  Houston,  etc.. 
R.  Co.  V.  Moore,  49  Tex.  31,  30  Amlt 
98;  March  v.  Walker,  48  Tex.  372. 
San  Antonio  Portland  Cement  Co.  v. 
Oachwender,  (Tex.  Civ.  A.)  191  SW 
599;  International,  etc,  R.  Co.  v. 
Ploeger,  (Tex.  Civ.  A.)  93  SW  226; 
De  Garcia  v.  San  Antonio,  etc.,  H 
Co.,    (Tex.    CI  v.    A.)    90    SW    670;    El 


For  tatsr  oaaos,  devslopsMBts  and  «luw(M  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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utes,  the  provision  being  eonsidef«d  as  being  for 
the  benefit  of  defendant/'^  where  it  develops  that 
plaintiff  has  failed  to  do  this,  upon  special  objec- 
tion of  defendant,*'  the  proceedings  should  be  ar- 
rested .until  by  amendment  the  action  can  be  prose- 
cuted for  aU  entitled  to  share  in  the  recovery.*' 
Naming  or  designating  some  but  not  all  of  the  bene- 
ficiaries has  been  held  not  to  deprive  those  omitted 
of  their  right  to  share  in  the  recovery,**  the  ex- 
istence of  statutory  beneficiaries  being  otherwise 
snfiBeiently  shown  by  proper  all^fations.*' 

Under  the  Fedenl  I!mploy«rs'  Uability  Act  the 
general  rule  above  stated*"  has  been, applied  in  ac- 
tions for  death,  whether  brought  in  a  federal**  or 
a  state  court,*'  and  it  is  also  proper,  if  not  neces- 
sary, in  an  action  under  this  act  to  allege  for  whose 
benefit  the  action  is  brought,**  but  a  mere  error 
in  designating  the  beneficiaries  does  not  render  the 
complaint  fatally  defective.** 

Paso,  etc,  R.  Co.  v.  Whatley,  (Tex. 
Civ.  A.)  76  SW  589;  Galveston,  etc., 
R.  Co.  V.  McCray.  (Tex.  Civ.  A.)  43 
SV?  20S. 

46.  Ft.  Worth,  etc..  R  Co.  v.  Wil- 
son, 85  Tex.  516,  22  SW  578;  Nelson 
V.  (Jalvestoij,  etc,  R.  Co.,  78  Tex.  621, 
14  3W  1021.  22  AmSR  81,  11  LRA 
391;  Galveston,  etc..  R.  Co.  v.  Kutac, 
72  Tex.  643,  11  SW  127.  See  also 
supra  {116. 

46.  Ft.  Worth,  etc.,  R.  Co.  v.  Wil- 
son, 85  Tex.  616,  22  SW  578;  Nelson 
V.  Oalveston,  etc,  R  Co.,  78  Tex. 
621,  14  SW  1021.  22  AmSR  81.  11 
L.RA  S91;  MlBSiuri  Pac  R.  Co.  v. 
Henry,  76  Tex.  220,  12  SW  828;  Gal- 
veston, etc.,  R.  Co.  V.  Katac,  72  Tex. 
643,  U  SW  127;  Texas,  etc.,  R.  Co. 
V.  Berry,  67  Tex.  288,  6  SW  817; 
Dallas,  etc.,  R  Co.  v.  Sptker,  59  Tex. 
435. 

"If  the  pleadings  of  the  platntifC 
do  not  disclose  the  names  of  all,  the 
defect  can  be  reached  by  plea  In 
abatement.  If  the  non-joLnder  is 
apparent  of  record,  then  It  could  be 
male  available  by.  demurrer."  Gal- 
veston, etc.,  R.  Co.  V.  Le  Glerse,  51 
Tex.   189.   200. 

[a]  SpaoUI  dataonmr.  r-  Texas, 
etc.,  R  Co.  V.  Berry,  67  Tex.  238,  IS 
SW  817;  Galveston,  etc.,  R.  Co.  v. 
Le  Glerse,  61  Tex.  189;  and  cases 
Infra  note  47. 

[b]  Sot  1i7  femaral  damnrrsr^ — 
Southern  Cotton  Press,  etc.i  Co.  v. 
Bradley,  52  Tex.  687;  Mar<;h  v.  Walk- 
er,  48  Tex.  372. 

47.  San  Antonio,  etc..  R.  Co.  v. 
Mertlnk,  101  Tex.  165,  105  SW  485: 
Ft.  Worth,  etc..  R.  Co.  v.  Wilson,  86 
Tex.  616,  22  SW  578;  East  Line,  etc., 
R.  Co.  v.  Culberson,  68  Tex.  664,  5  SW 
820;  Texas,  etc..  R.  Co.  v.  Berry, 
67  Tex.  239,  5  SW  817;  Dallas,  etc., 
R.  Co.  V.  Sptker,  59  Tex.  435;  Galves- 
ton, etc..  R.  Co.  V.  Le  Glerse,  51  Tex. 
189;  Houston,  etc.,  R.  Co.  v.  Moore, 
49   Tex.  31,  30  AmR  98. 

[a]  Oood  faith  of  plaintiff. — ^In- 
ternational, etc.,  R.  Co.  V.  Ploeger, 
(Tex.  Civ.  A.)  93  SW  226;  San  An- 
tonio, etc.,  R.  Co.  V.  Renken,  16  Tex. 
Civ.  A.  229,  38  SW  829. 

4&  U.  S.— Kever  v.  Philadelphia, 
etc..  Coal,  etc.,  Co.,  234  Fed.   814. 

Cal. — ^Kerrigan  v.  Market  St.  R.  Co., 
188  Cal.  606,  71  P  621;  Webster  v. 
Norwegian  Min.  Co.,  137  Cal.  399,  70 
F  276,  92  AmSR  181;  Barr  v.  South- 
ern California  Bdlson  Co.,  24  Cal.  A. 
22,   140  P  47. 

Ind. — Smith  v,  Cleveland,  etc.,  R. 
Co.,  (A.)  116  NE  603;  Duian  v. 
Myers,  30  Ind.  A.  227,  65  NE  1046,  96 
AmSR  341. 

Miss.— Howard  v.  Kelly.  Ill  Miss. 
285,  71  S  391;  Kelly  v.  Howard,  98 
Miss.  543.  54  S  10,  AnnCasl913B  229; 
Poster  V.  Hicks,  93  Miss.  219,  46  S 
533. 

Nebr. — Oyster  v.  Burlington  Relief 
t>ept..  Chicago,  etc.,  R.  Co.,  66  Nebr. 
789,  91  NW  699,  59  LRA  291;  Chicago, 
etc.,  R.  Co.  V.  Oyster,  58  Nebr.  1,  78 


[$  .141]  (2)  Action  for  Bem«ftt  of  Estoto.  Where 
unden  the  statute  the  amount  recoverable  is  not  for 
the  benefit  of  such  beneficiaries  but  for  the  benefit 
of  and  as  damages  to  decedent's  estate,**  an  aller 
gation  as  to  the  existence  of  beneficiaries  is  not 
necessary,**  even  though,  it  is  held,  the  statute  di- 
Kcts  the  manner  of  distribution  of  the  amount 
recovered  by  the  personal  representative  for  the 
benefit  of  the  festate." 

[$  142]  b.  Dependency  of  or  Pecuniary  Low 
to  Boneflciaries.  Where  the  right  of  action  is  con- 
ditioned upon  the  dependency  of  the  beneficiaries 
on  the  decedent,  in  whole  or  in  part,  for  support,** 
or  upon  pecuniaify  loss  or  material  injury  to  the 
beneficiaries,*"  such  dependency,"  loss,  or  injury" 
must  be  alleged  or  facts  stated  from  which  it 
reasonably  may  be  inferred ;  but  if  such  dependency, 
loss,  or  injury  is  not  essential  to  the  right  of  ac- 
tion it  need  not  be  alleged.*^    A  general  allegation 


NW  359. 

N.  J. — Gottlieb  V.  North  Jersey  St. 
R.  Co.,  72  N.  J.  L.  480,  63  A  339. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  616,  22  SW  578;  Nel- 
son V.  Galveston,  etc.,  R.  Co.,  78  Tex. 
621,  14  SW  1021,  22  AmSR  81,  11 
LRA  391;  Galveston,  etc.,  R.  Co.  V. 
Kutac,  72  Tex.  643,  11  SW  127. 

Wash. — Archibald  v.  Lincoln  Coun- 
ty, 50  Wash.'  55,  96  P  831. 

Eng. — Barnes  v.  Ward,  9  C.  B.  392, 
67  ECL  392,  137  Reprint  945,  2  C.  & 
K.   661,   61   ECL  661. 

Sagatlvlaf  ezUrtanos  of  othar  bens- 
flolaries  see  infra  9  144. 

[a]  BaaaiOB  for  mlA. — "The  stat- 
ute Axes  the  interest  of  all  [persons 
entitled  to  share  In  the  recovery], 
and  nothing  that  the  court  can  do  can 
eliminate  their  interest."  Foster  v. 
Hicks.  93  Miss.  219,  226,  46  8  5S3. 
See  also  supra  {{  67,  125. 

49.     See  supra  text  and  note  33. 

60.  See  supra  text  and  note  38. 

61.  Illinois  Cent.  R.  Co.  v.  Stew- 
art, 223  Fed.  30,  32.  138  CCA  444. 

62.  Farley  v.  New  York,  etc.,  R. 
Co..  67  Conn.  328,  87  A  990;  Louis- 
ville, etc.,  R.  Co.  V.  Holloway,  168 
Ky.  262,  181  SW  1126;  Illinois  Cent. 
R.  Co.  V.  Doherty,  153  Ky.  363,  156 
SW  1119,  47  LRANS  31. 

5S.  Gulf,  etc,  R  Co.  v.  McGlnnis, 
(Tex.  Civ.  A.)    147  SW  1188. 

64.  Hall  V.  Vandalia  R.  Co.,  169 
111.  A.  12  (holding  that  a  declaration 
in  a  suit  under  the  Federal  Employ- 
ers' Liability  Act  is  not  fatally  de- 
fective which  avers  that  the  suit  Is 
brought  for  the  benefit  of  the  "widow 
and  next  of  kin"  instead  of  alleging 
that  it  is  brought  for  the  benefit  of 
the  "surviving  widow  and  children  of 
the  employe"). 

66.     See  supra   {   39. 

66.  U.  8. — ^Whitraer  v.  El  Paso, 
etc.,  Co.,  201  Fed.  193,  119  CCA  637 
(under  New  Mexico  statute) ;  Harper 
V.  Norfolk,  etc..  R.  Co.,  36  Fed.  102 
(under  Virginia  statute) ;  Roach  v. 
Imperial  Min.  Co.,  7  Fed.  698,  7  Sawy. 
224   (under  Nevada  statute). 

Ala. — ^Woodstock  Iron  Works  v. 
Kline.  149  Ala.  391,  43  S  362;  Colum- 
bus, etc.,  R.  Co.  v.  Bradford,  86  Ala. 
674,  6  S  90;  Alabama,  etc.,  R.  Co.  v. 
Waller,   48  Ala.   469. 

Aril. — Southern  Pac.  Co.  v.  Wilson. 
10  Ariz.  162,  167.  85  P  401,  402  [clt 
Cyc]. 

Cal. — O'Callaghan  v.  Bode,  84  Cal. 
489.  24  P  269. 

Conn. — Budd  v.  Meriden  Electric  R. 
Co.,  69  Conn.  272,  37  A  683;  Lamp- 
hear  V.  Buckingham.  33  Conn.  237 
(quare). 

Ida. — Palmer  v.  Utah,  etc.,  R.  Co., 
2  Ida.  (Hash.)  290.  13  P  426. 

Ky. — East  Tennessee  Tel.  Co.  v. 
Simms,  99  Ky.  404,  36  SW  171,  38  SW 
131,  18  KyL  761  (under  the  constitu- 
tion). 

N.  C. — Warner  v.  Western  North 
Carolina  R.  Co.,  94  N.  C.  260. 

Or. — Perham    v.    Portland    General 


Electric  Co..  33  Or.  451,  63  P  14,  24,  72 
AmSR  730,  40  LRA  799. 

Va. — Baltimore,  etc.,  R  Co.  v. 
Noell,  32  Gratt.  (78  Va.)  894;  Mat- 
thews V.  Warner,  29  Gratt.  (70  Va.) 
570,  26  AmR  396;  Baltimore,  etc,  R. 
Co.  V.  Wlghtman,  29  Gratt.  (70  Va.) 
431.  26  AmR  384  [rev  on  other 
grounds  104  U.  S.  6,  26  L.  ed.  643]. 

Wash. — Hedrlck  v.  Ilwaco  R.,  etc. 
Co.,  4  Wash.   400,  30  P  714. 

W.  Va. — Searle  v.  Kanawha,  etc, 
R.  Co.,  32  W.  Va.  270,  9  SE  248:  Mad- 
den V.  C^hesapeake,  etc.,  R.  Ck>.,  28 
W.   Va.  610.   57  AmR  695. 

Wis.— Wlltse  V.  Tilden,  77  Wis.  162, 
46  >rw  234. 

"Under  such  statutes  the  question 
that  arises  Is  whether  .  .  .  the  action 
is  .  .  .  one  for  the  benefit  of  the  fam- 
ily or  next  of  kin,  so  as  to  require 
allegation  and  proof  of  their  exist- 
ence and  the  loss  to  them,  as  if  they 
had  been  designated;  or,  in  other 
words,  whether  the  action  Is  one  for 
damages  to  beneficiaries  or  for  dam- 
ages to  the  estate.  The  materiality 
of  the  Inquiry  is  evident,  since  it  lC( 
apparent  that  the  element  of  damages 
differs  greatly  in  the  two  cases.  In 
the  one,  the  question  is  the  amount 
of  damage  to  the  designated  persons 
themselves  by  reason  of  the  death;  in 
the  other,  the  amount  of  damages  to 
the  estate  by  reason  thereof." 
Southern  Pac.  Co.  v.  Wilson,  supra. 

"[The  damage]  to  the  estate,  is 
measured  as  nearly  as  can  be  by 
the  value  of  the  life  lost,  and  that  to 
the,  beneficiaries  by  the  value  of  the 
life  lost  to 'them.  Carlson  v.  Ore- 
gon Short-Line,  etc.,  R.  Co.,  21  Or. 
450,  459,  28  P  497. 

[a]  A  rsaaon  asstgud  is  that  the 
existence  of  beneficiaries  is  "a  mat- 
ter of  almost  common  knowledge  and 
will  be  presumed."  Columbus,'  etc, 
R.  Co.  V.  Bradford,  86  Ala.  674,  6  S 
90.  See  also  Warner  v.  Western 
North  Carolina  R.  Co.,  94  N.  C.  250. 
259  (where  the  court  said:  "Nothing 
appearing  to  the  contrary  the  pre- 
sumption was  that  the  Intestate  left 
next-of-kin  surviving  him  and  who- 
ever Insisted  to  the  contrary  was 
bound  to  aver  and  prove  the  fact"). 

67.  Woodstock  Iron  Works  v, 
Kline.  149  Ala.  391,  43  S  362;  South- 
ern Pac.  R.  Co.  V.  Wilson,  10  Arls. 
162,  86  P  401;  Budd  v.  Meriden  Elec- 
tric R.  Co.,  69  Conn.  272,  37  A  683. 

68.  See  supra  {  60. 

69.  See  supra  i  57. 

60.  Atlantic,  etc.,  R.  -Co.  v.  Mc- 
Donald, 135  Ga.  635.  10  SE  249;  Cen- 
tral of  Georgia  R.  Co.  v.  Henson,  121 
Ga.  462,  49  SE  278;  Augusta  R.  Co. 
V.  Glover,  92  Ga.  132,  18  SB  406: 
Ellison  V.  Georgia,  etc.,  R,  Co..  87 
Ga  691,  13  SE  809;  Allen  v.  Atlanta, 
etc.,  R.  Co.,  64  Ga.  603;  Bell  v. 
Wooten.  53  Ga.  684;  Kanton  v.  Kelly, 
65  Wash.  614,  118  P  896,  121  P  833. 

61.  See   Infra   9    147. 

68.  U.  S. — Brennan  v.  Molly  Gib- 
son Cons.  Min.,  etc,  Co.,  44  Fed,  T9S. 
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of  dependency  is  sufficient,  without  alleging  in  what 
way  plaintiff  was  dependent  on  the  deceased.^' 

[$  143]  L  Description  of  Decedent.  When  es- 
sential to  the  right  of  action,**  or  necessary  to 
raise  the  inference  of  dependency  •*  or  of  pecuniary 
loss,**  the  fact  that  decedent  was  an  adopted  son 
or  daughter,*'  an  adult  **  leaving  no  widow  or  chil- 
dren surviving  him,**  a  minor,' °  an  emancipated 
minor,"  an  ^^nma^ried  person  "  leaving  no  widow 
or  children  surviving  him,'*  a  resident,'*  a  non- 
resident,'* must  be  shown  in  the  statement  of  the 
cause  of  action  to  bring  the  ease  within  the  stat- 
ute,'* otherwise  not." 

Kinahip  or  relAtionship  to  beniAciary.  Likewise 
when  essential  to  the  right  of  action,'*  or  necessary 
to  raise  the  inference  of  dependency'"  or  of  pe-. 
cnniary  loss,**  the  kinship  or  relationship  of  de- 
cedent to  the  beneficiary  or  beneficiaries  for  whose 
b'enefit  the  action  is  brought  should  be  alleged  or 


appear  from  the  facts  stated,*^  otherwise  not^** 

Legitimacy  of  a  decedent  son  or  daughter  need 
not  be  alleged,**  as  this  is  a  matter  of  defense.** 
Deceased  an  employe^  or  servant.  It  is  not  neces- 
sary to  allege  that  deceased  was  not  an  employee 
of  defendant,  although  the  statute  gives  no  right 
of  action  for  the  death  of  employees.**  Nor  need  a 
complaint  in  an  action  by  parents  for  the  death  of 
their  minor  child  aver  that  the  child  was  the  servant 
of  the  parents.** 

[$  144]  j.  Plaintiff's  Oapadty  or  Sigbt  to  Sue. 
The  declaration,  complaint,  or  petition  must  state 
facts  sufikiient.  to  constitute  a  cause  of  action  not 
only  against  defendant  but  also  in  favor  of  plain- 
tiff.*' Where  the  statute  gives  to  a  certain  desig- 
nated person  or  class  of  persons  a  prior  right  to 
bring  the  action,**  and  it  is  not  brought  by  him  or 
them,  plaintiff  must  allege^  or  state  facts  showing 
the  nonexistence  of  any  such  preferred   person,** 


Ga. — Smith  v.  E:a8t.  etc.,  R.  Co.,  84 
Oa.  18S,  10  SB.  602. 

Ind. — Pennsylvania  Co.  v.  Coyer, 
16S  Ind.  631.  72  NE  875;  Stewart  v. 
Terre  Haute,  etc..  Co.,  103  Ind.  44.  2 
NE  208;  Jefferson vlUe,  etc.,  R.  Co.  v. 
Hendricks,  41- Ind.  48;  Cleveland,  etc., 
R.  Co.  V.  Champe,  65  Ind.  A.  243,  102 
NB  868;  Salem  Bedford  Stone  Co.  v. 
Hobbs,  11  Ind.  A.  27,  38  NB  538. 

Mo. — Smelser  v.  Missouri,  etc,  R. 
Co.,   262    Ho.    25,    170  SW   1124. 

Tex. — Texas  Pac.  R.  Co.  v.  Martin, 
25  Tex.  Civ.  A.  204,  60  SW  803. 

Sde  also  infra  t  147. 

63.  Augusta  R.  Co.  V.  Glover,  92 
Oa.  132.  18  SB  40«. 

64.  See  supra  t  36  et  seq. 

65.  See  supra  S  60;  Infra  S  147. 

66.  See  supra  I  57:  Infra  (  147. 

67.  Atkinson  v.  Yarborough,  13 
Oa.  A.  781,  80  SB  29;  Citizens'  St.  R. 
Co.  V.  Wllloeby,  15  Ind.  A.  312,  43  NB 
1658.     See  also  supra  {  62. 

68.  Palmer  v.  UUh,  etc.,  R.  Co., 
2  Ida.  (Hasb.)  315,  13  P  .425  [app 
dlsm  140  U.  S.  704,  11  SCt  1031,  35 
t,.  ed.  602].  See  also  supra  i 
62. 

69.  Johnson  v.  Dixie  Mtn„  eta, 
Co.,  (Mo.)  187  SW  1  [aff  171  Mo.  A. 
134,   156   SW   33]. 

7a  Palmer  v.  Utah,  etc.,  R.  Co.,  2 
Ida.  (Hasb.)  315,  13  P  426  [app  dlsm 
140  U.  S.  704.  11  SCt  1031,  35  L.  ed. 
602];  Balrd  v.  Citizens'  R.  Co.,  146 
Mo.  265,  48  SW  78;  Barker  v.  Han- 
nibal, etc..  R.  Co.,  »1  Mo.  86,  14  SW 
280;  Marshall  v.  Consolidated  Jack 
Mines  Co.,  129  Mo.  A.  649.  108  SW 
673;  Bellamy  v.  Whltsell,  123  Mo.  A. 
610,  100  SW  514;  Sparks  v.  Kansas 
City,  etc.,  R.  Co.,  31  Mo.  A.  Ill;  Du- 
laney  v.  Missouri  Pac.  R.  Co.,  21  Mo. 
A.  597;  Isaac  v.  Denver,  etc.,  R.  Co., 
12  Daly  (N.  T.)  340  [aff  102  N.  T. 
718  mem].     See  also  supra  S  62. 

71.  Wabash  R.  Co.  v.  McDaniels, 
183  Ind.  104.  107  NB  291  (sufficient 
averment);  Berry  v,  Louisville,  etc., 
R.  Co.,  128  Ind.  484,  28  NB  182  (in- 
aufllclent  averment). 

7a.  Balrd  v.  Citizens'  R.  Co.,  146 
Mo.  265,  48  SW  78;  Mcintosh  v.  Mis- 
souri Pac.  R.  Co.,  103  Mo.  131,  15  SW 
80;  Barker  v.  Hannibal,  etc.,  R.  Co., 
91  Mo.  86,  14  SW  280;  Marshall  v. 
Consolidated  Jack  Mines  (^.,  129  Mo. 
A.  649.  108  aw  678;  Bellamy  v.  Whit- 
sell,  123  Mo.  A.  610.  100  SW  514; 
Sparks  v.  Kansas  City,  etc.,  B.  Co.,  31 
Mo.  A.  Ill;  Dulaney  v.  Missouri  Pac. 
R.  Co.,  21  Mo.  A.  697;  Isaac  v.  Den- 
ver, etc.,  R.  Co.,  12  Daly  (N.  T.)  340 
[afr  102  N.  Y.  718  mem];  Luessen  v. 
Oshkosh  EHectrlc  Light,  etc.,  Co.,  109 
Wis.  94,  86  NW  124.  See  also  supra 
I  62. 

fa]  'WltMe  aarriMT*  defeats  the 
ll(ht  of  aotlonv— Where  a  parent  has 
a  right  of  action  only  for  the  death 
of  his  unmarried  child,  a  complaint 
falling  to  state  that  the  decea.sed 
was  unmarried  Is  defective.     Dulaney 


V.   Missouri   Pac.   R.   Co.,   21   Mo.  A. 

597. 

[b]     OUld     six    ream     of    t*. — 

Where  the  petition  alleged  that  the 
child  was  six  years  of  age,  an  aver- 
ment that  he  was  unmarried  was  held 
to  be  unnecessary.  Balrd  v.  Citizens' 
R.  Co.,  146  Mo.  266,  48  SW  78. 

73.  Marshall  v.  Consolidated  Jack 
Mines  Co.,  129  Mo.  A.  649.  108  SW 
673;  Sparks  v.  Kansas  City,  etc.,  R. 
Co.,  31  Mo.  A.  111. 

74.  Walker  v.  O'Connell,  59  Kan. 
306,  62  P  894;  Oklahoma  Gas,  etc.,  Co. 
v.  Lukert.  16  Okl.  397.  84  P  1076.  See 
also  supra  i  65. 

lb.  Walker  v.  O'Connell,  69  Kan. 
306,  62  P  894;  Oklahoma  Gas,  etc., 
Co.  V.  Lukert,  16  Okl.  397,  84  P  1076. 

76.  See  supra  !  129. 

77.  Brennan  v.  Molly  Gibson 
Cons.  Min.,  etc.,  Co.,  44  Fed.  795; 
Bledsoe  v.  Stokes.  1  Baxt.  (Tenn.) 
312. 

78.  See  supra  {  59  et  seq. 

78.     See  supra  {  60;  infra  t  147. 

80.  See  supra  i  67;  Infra  I  147. 

81.  U.  S.— Swift  v.  Johnson,  138 
Fed.  867,  71  CCA  619,  1  LRAN8  1161; 
Howard  v.  Delaware,  etc..  Canal  Co., 
40  Fed.   195,  6  LRA  75. 

III.— Conant  v.  Grlflln,  48  111.  410. 

Ind. — Pennsylvania  Co.  v.  Coyer, 
163  Ind.  631,  72  NB  875. 

Minn. — Sykora  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  59  Minn.  130,  60  NW 
1008;  Barnum  v.  Chicago,  etc.,  R.  Co., 
30  Minn.  461,  16  NW  364;  Schwarz  v. 
Judd,  28  Minn.  371,  10  NW  208. 

Mo. — Smelser  v.  Missouri,  etc.,  R. 
Co.,  .262  Mo.  26,  170  SW  1124. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Younger, 
10  Tex.  Civ.  A.  141,  29  SW  948. 

Wis.— Wiltse  V.  TUden,  77  Wis.  162, 
46  NW  234. 

88.  Lahtt  V.  Oliver  Iron  Min.  Co., 
106  Minn.  241,  118  NW  1018  (where, 
in  an  ectlon  under  Rev.  L.  [1906]  .| 
4503,  the  complaint  alleged  that  de- 
ceased left  surviving  him  a  certain 
person  as  his  next  of  kin  and  heir  at 
law  without  stating  the  relation  of 
this  person  to  decedent). 

83.  Swift  V.  Johnson,  138  Fed.  867, 
71  CCA  619,  1  LRANS  1161;  Louis- 
ville, etc.,  R.  Co.  V.  Thomas,  87  Miss. 
600,  40  S  267.     See  Also  supra  {  64. 

84.  See  cases  'Supra  note  83;  Infra 
i    155. 

8B.  Alabama,  etc.,  R.  Co.  v.  Wal- 
ler, 48  Ala.  459;  Louisville,  etc.,  R. 
Co.  V.  Smith.  87  Ky.  501,  9  SW  493, 
10  KyL.  614;  Rogers  v.  Hughes,  87 
Ky.   185,  8  SW  16.  10  KyL  68. 

[a]  Xa  Kentnoky,  under  Gen.  St. 
c  67  S  1.  providing  for  a  recovery 
when  the  deceased  was  not  an  em- 
ployee of  a  railroad  company, 
whether  or  not  the  deceased  was  an 
employee  can  be  developed  by  the 
proof,  so  as  to  control  the  right  to 
recovery,  or  such  fact  may  be  made 
known  by  the  answer,  and  need  not 
'  be    alleged.      Louisville,    etc.,    R.    Co. 


V.   Smith.   87   Ky.   601.   9  SW  493,   10 
KyL  614. 

86.  Bellamy  v.  Whltsell,  128  Mo. 
A.   610,   100  SW  514. 

87.  Martin  v.  Butte,  34  Mont.  281. 
86  P  264. 

[a]  A  "damnmr  to  flM  ooai^lalat 
on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause 
of  action  properly  questions  the  right 
of  the  plaintiff  therein  to  malnta.in 
such  action."  Collins  C!oal  Co.  v. 
Hadley,  (Ind.  A.)  75  NE  832,  834; 
Boyd  V.  Brazil  Block  Coal  Co.,  26  Ind. 
A.  157,  57  NB  732. 

88.  See  supra  {  115  et  seq. 

88.  U.  S. — ^American  R.  Co.  v. 
Didrlcksen,  227  U.  S.  145,  33  SCt  224, 
57  L.  ed.  456;  Michigan  Cent.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  33  SCt 
192,  67  L.  ed.  417,  AnnC^sl914C  176; 
Moffett  V.  Baltimore,  etc.,  R.  Co.,  220 
Fed.  39,  135  CCA  607;  Garrett  v. 
Louisville,  etc.,  R.  Co.,  197  Fed.  715. 
117  CCA  109  [aff  236  U.  S.  308,  35  SCt 
32,  59  L.  ed.  2421;  Choctaw,  etc.,  R. 
Co.  V.  Jackson,  182  Fed.  342  [aff  192 
Fed.  792,  114  CCA  12]. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Yocum,  34  Ark.  493. 

Fla. — Duval  v.  Hunt,  34  Fla.  85.  15 
S  876. 

Ga. — ^Lamh  v.  Tucker,  146  Oa,  216. 
91  SB  66  [clt  Cyc];  Perry  v.  Geor- 
gia R.,  etc,  C!o.,  86  Ga.  193.  11  SB 
605. 

Ind. — Louisville,  etc.,  R.  Co.  t, 
Lohges,  6  Ind.  A.  288,  33  NB  449. 

Kan. — Missouri  Pac  R.  Co.  v.  Bar- 
ber, 44  Kan.  612,  24  P  969. 

La. — Register  v.  Harrell.  131  La. 
983,  60  S  638;  Blackburn  v.  Louisiana 
R.,  etc.,  Co.,  128  La.  319.  64  S  865. 

Mo. — Mcintosh  v.  Missouri  Pac  R 
Co.,  103  Mo.  131,  16  SW  80;  Barker  v. 
Hannibal,  etc,  R.  Co.,  91  Mo.  86,  14 
SW  280;  Maler  v.  Metropolitan  St.  R. 
Co.,  176  Mo.  A.  29,  162  SW  1041;  Heg- 
berg  v.  St.  Louis,  etc.,  R  Co.,  164  Mo. 
A.  514,  147  SW  192;  Case  v.  Cordell 
Zinc,  etc.,  Min.  Co.,  103  Mo.  A.  477. 
78  SW  62;  Sparks  v.  Kansas  City, 
etc.,  R.  Co..  31  Mo.  A.  Ill;  Dulaney 
V.  Missouri  Pac.  R  Co.,  21  Mo.  A. 
597 

Mont. — Martin  v.  Burke,  S4  Mont. 
281.  86  P  264. 

Okl. — Chicago,  etc.,  R.  Ca.  v. 
Brooks,  156  P  362;  PYederlck  Cotton 
Oil,  etc.,  Co.  V.  Clay,  50  Okl.  123,  150 
P  451;  Bartlett  v.  Chicago,  etc,  R. 
Co.,  21  Okl.  415,  419,  96  P  468  [quot 
(3yc];  Oklahoma  Ga.s.  etc,  Co.  v. 
Lukert,  16  Okl.  397,  84  P  1076. 

Or. — David  v.  Waters,  11  Or.  448. 
5  P  748. 

Pa.— Snyder  v.  Philadelphia,  etc.,  It- 
Co.,  9  Pa.  Dlst.  3. 

S.  C. — Nohrden  v.  Northeastern  R. 
Co.,  54  S.  C.  492,  32  SB  524. 

S.  D. — ^Beldlng  v.  Black  Hills,  etc 
R.  Co.,  3  S.  D.  369,  53  NW  750. 

Wis. — Pries  ▼.  Ashland  Light,  etc., 
Co.,  143  Wis.  606,  128  NW  281. 


For  latar  eaaM,  d«T*lopm«nta  and  ahaof  ••  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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unless  the  pleadings  justify  the  inferance  that  such 
paities  do  not  exist,*"  or  he  must  show  some  other 
snfficienjt  reason  why  such  preferred  person  could 
not  or  has  not  brought  the  action,*^  such  as  the 
death  *'  or  imprisonment  *^  of  such  person,  or  his 
or  her  failure  to  qualify,"*  refusal  or  failure  to  sue 
within  the  time  fixed  by  statute,"'  or  desertion  or 
abandonment  of  family  or  spouse.** 

Personal  representative.  Where  under  the  stat- 
ute the  action  is  brought  by  the  personal  repre- 
sentative of  decedent,*'  the  authority  and  qualifica- 
tion of  plaintiff  to  sue  as  executor  or  administrator 
and  that  he  is  suing  in  such  capacity  must  be  shown 
in  his  declaration,  complaint,  or  petition.** 


Sanction  of  beneficiaries.  Under  statutes  giving 
a  right  of  action  to  the  "heirs  or  personal  repre- 
sentative," it  has  been  held  that  the  complaint  must 
show  that  the  personal  representative  brought  his 
action  with  the  sanction  of  the  heirs.** 

[i  145]  k.  Compliance  with  Oonditiona  Pxeoe- 
dent.  Where  conditions  are  imposed  as  a  pr^ 
requisite  to  the  maintenance  of  the  action,  allega- 
tions showing  a  compliance  with  such  conditions 
precedent  or  an  excuse  for  not  doing  so  are  neces- 
sary,* such  as  the  previous  criminal  prosecution  of 
defendant  for  the  homicide  ^  or  a  sufficient  excuse 
for  not  prosecuting  him,*  or  the  proper  service  on 


[a]  Bol*  avpUad. — An  allegation 
that  deceased  was  unmarried  Is  In- 
sufficient to  show  that  action  for  his 
death  is  properly  brought  by  an  ad- 
ministrator since  he  mieht  have  left 
surviving  him  an  adopted  child.  Heg- 
berg  V.  St.  Louis,  etc..  R.  Co.,  164 
Mo.  A.   614,  147  SW  192. 

90.  Brennan.  v.  Molly  Gibson 
Cons.  Mln.,  etc.,  Co.,-44  Fed.  796;  Mis- 
souri Pac.  R.  Co.  V.  Barber,  44  Kan. 
612.  24  P  $$9;  Mcintosh  v.  Missouri 
Pac.  R.  Co.,  103  Mo.  131,  16  SW  80. 

ta]  Mvim  appliad  (1)  where  it  ap- 
peared from  the  petition  that  the  de- 
ceased was  of  such  tender  years  that 
It  might  be  Inferred  that  he  was 
unmarried  and  childle8&  Mcintosh 
v.-Ml880Uri  Pac.  R.  Co.,  103  Mo.  131, 
15  SW  80.  (2)  Where  the  statute 
provides  that  on  action  for  wrongful 
death  may  be  maintained,  first,  by 
the  husband  or  wife  of  deceased;  sec- 
ond, if  there  is  no  husband  or  wife, 
or  he  or  she  fails  to  sue  within  six 
months  after  the  death,  then  by  the 
minor  child  or  children  of  the  de- 
ceased; or,  third,  ^if  the  deceased  is 
a  minor  and  unmarried,  then  by  the 
father  and  mother,  a  petition  by  the 
father  and  mother  for  the  wrongful 
death  of  their  son  alleging  that  he 
was  under  the  age  of  twenty-one 
years,  and  a  single,  unmarried  man. 
Is  sufflcient  without  an  allegation 
that  he  left  no  minor  children  sur- 
viving him.  JacRson  v.  Lincoln  Min. 
Co.,  106  Mo.  A.  441,  80  SW  727. 

91.  St.  Louis,  etc.,  R.  Co.  v.  Te- 
cum, 34  Ark.  493;  Savannah,  etc.,  R. 
Co.  V.  Smith,  93  Ga.  742,  21  SB  167: 
Louisville,  etc.,  R.  Co.  v.  Lohges,  8 
Ind.  A.  288,  33  NE  449;  and  cases 
Infra  notes  92-96. 

as.  Chicago,  ebc..  Stone  Co.  v.  Nel- 
son, ,32  IndTA.  365.  69  NB  706;  Louis- 
ville, etc.,  R.  Co.  V.  Lohges,  6  Ind.  A. 
288,  33  NB  449;  Clarl(  v.  Northern 
Pac.  R  Co.,  29  Wash.  139,  69  P  636,  69 
LRA  608.  See  also  supra  i{  62,  116 
et  seq. 

93.  Citizens''  St.  R.  Co.  v.  Wll- 
lobv,  U  Ind.  A.  312,  43  NB  1068; 
Louisville,  etc.,  R.  Co.  v.  Lohges, 
6  Ind.  A<  288,  33  NB  449.  See  also 
supra  {t  62,  116. 

94.  Choctaw,  etc.,  R.  Co.  v.  Jack- 
son, 192  Fed.  792,  114  CCA  12;  Wil- 
liams V.  Western,  etc.,  R.  Co.,  142  Qa. 
696,  83  SB  625;  Crummey  v.  Bent- 
ley,  114  Qa.  746,  40  SB  765;  Central 
of  Georgia  R.  Co.  v.  DeLoach,  18 
Ga.  A.  362,  89  SB  433;  Vaughn  v. 
Kansas  City  Northwestern  R.  Co.,  66 
Kan.  685,  70  P  602;  Eureka  v.  Mer- 
rifleld,  63  Kan.  794,  37  P  113;  Atchi- 
son Water  Co.  v.  Price,  (Kan.  A.) 
59  P  677.  See  also  supra  ti  61  et  seq, 
lis  et  seq. 

96.  Hamilton  v.  Hannibal,  etc.,  R. 
Co.,  39  Kan.  56,  18  P  57  (where  un- 
der a  statute  which  provided  that 
the  widow  should  have  the  exclu- 
sive right  to  sue  for  six  months, 
but  after  that  time  suit  should  be 
brought  by  the  minor  children,  it 
vrsLS  held  that  the  widow  must  al- 
lege that  the  action  was  brought 
within  six  months).  Compare  Bar- 
ker V.  Hannibal,  etc.,  R.  Co.,  91  Mo. 
88,  14' SW  280  (holding,  under  a  stat- 
ute which  provides  that  suit  may  be 
blrought  by  the  wife,  or  if  she  falls 


to  sue  within  six  months  after  such 
time  then  by  the  minor  child  or  chil- 
dren of  deceased,  that  if  the  wife 
sues  after  the  expiration  of  six 
months  the  petition  must  aver  that 
there  are  no  minor  children). 

96.  Louisville,  etS.,  R.  Co.  v. 
Lohges,  6  Ind.  A.  288.  33  NE  449; 
Lawrence  v.  Birney,  40  Iowa  377; 
Martin  v.  Butte,  34  Mont.  281,  86 
P  264;  ScbaS  v.  Shepherd,  (Tex.  Civ. 
A.)  196  SW  232;  Clark  v.  Northern 
Pac.  R.  Co.,  29  Wash.  139,  69  P 
636,  69  LRA  608,  See  also  supra 
t    62. 

97.  See  supra  {  116. 

98.  U.  S.— Dodge  v.  North  Hud- 
son,   188    Fed.    489. 

Ala. — Alverson  v.  Little  Cahaba 
Ck>al  Co.,  77  S  547;  Kansas  City,  etc., 
R.  Co.  V.  Matthews,  142  Ala.  298, 
39  S  207;  Louisville,  etc,  R  Co.  v. 
Trammel!,   03  Ala.   350,   9    S   870. 

Cal. — Munro  v.  Pacific  Coast 
Dredging,  etc^  Co.,  84  C:al.  615,  24 
P  303,  18  AmSR  248. 

Del. — Taylor  v.  Dupont  Bldg.  Corp., 
28    Del.    600,    94    A    904. 

Fla. — Bowden  v.  Jacksonville  Eaec- 
tric  Co.,  61  Fla.  152,  41  S  400,  7 
AnnCas  859. 

Ga. — Williams  v.  Western,  etc.,  R. 
Co.,  142  Ga.  696,  83  SB  525;  Crum- 
mey V.  Bentley,  114  Ga.  746,  40  SB 
766;  Central  of  Georgia  R.  Co.  v. 
DeLoach,  18  Ga.  A.  362,  87  SB  433. 
See'  also  Central  of  Georgia  R.  Co. 
V.  Bessinger,  17  Ga.  A.  617,  87  SB 
920   (recognizing  rule). 

Ind. — Clore  v.  Mclntlre,  120  Ind. 
262,    22    NB    128. 

Kan. — Eureka  v.  Merrifield,  53  Kan. 
794,  37  P  113;  Atchison  v.  Twine,  9 
Kan.  360;  Atchison  Water  Co.  v. 
Price,    (A.)    69   P    677. 

Kyv — ^Bowler  v.  Xiane,  3  Mete.  311. 

Mo. — Smelser  v.  Missouri,  etc.,  R. 
Co.,  262  Mo.  26.  1.70  SW  1124;  Dlari- 
ottt  V.  Missouri  Pac.  R.  Co.,  262  Mo. 
1,  170  8W  865;  Lee  v.  Missouri  Pac. 
R.  Co.,  195  Mo.  400,  92  SW  614: 
McGinness  v.  Kansas  City  Western 
R.  Co.,  195  Mo.  A.  390,  192  SW  115.  ■ 

N.  J. — Lower  v.  Segal,  60  N.  J.  L. 
99,   36  A    777.  , 

Oh. — Hardin  County  v.  Coffman,  18 
Oh.  Clr.  Ct.  264,  10  Oh.  Cir.  Dec.  91. 
'  R.  I. — Carpenter  v.  Rhode  Island 
Co.,  36  R.  I.  395,  90  A  768. 

S.  D. — Rowe  V.  Richards,  32  S.  D. 
66.  142  NW  664,  LKA1916B  1069; 
Belding  v.  Black  Hills,  etc.,  R.  Co., 
3    S.    D.    869,    53    NW   750. 

Teni).— Hagerty  v.  Hughes,  4  Baxt. 

Vt.— Westcott  V.  Central  Vt.  R. 
Co.,  61  Vt.  438,  17  A  746. 

W.  Va.— Nell  v.  West  Virginia  Tim- 
ber Co.,  75  W.  Va.  602,  84  SB  239: 
Perry  v.  New  River,  etc..  Cons.  Coal 
Co.,  74  W.  Va.  122,  81  SB  844;  Neil 
v.  West  Virginia  Timber  Co.,  75  W. 
Va.    502,    84    SB    239. 

Wis.— Wlltes  V.  Tllden.  77  Wis.  162, 
46  NW  234;  Whlton  v.  Chicago,  etc., 
R.    Co.,    21    Wis.    305. 

[a]  OompUlnt  h»U  aniBciMrt^— 
(1)  The  complaint  In  an  action  for 
the  death  of  plalntifTs  intestate  set 
forth  in  its  caption  the  name  of  the 
parties,  plalntltC's  name  being  fol- 
lowed by  the  words  "administratrix 
of"    decedent.     Some   of   the  counts 


spoke  of  plaintiff  as  administratrix 
of  decedent,  while  in  others  it  was 
shown  by  the  averment,  "The  plaln- 
tift  as  aforesaid  claims"  of  defend- 
ant. It  was  held  that  plaintiff  sued 
in  her  capacity  as  administratrix  of 
decedent.  Kansas  City,  etc.,  R  o>. 
v.  Matthews.  142  Ala.  298,  39  S  207. 
(2)  Where,  from  the  general  frame 
or  tenor  of  the  complaint,  it  appears 
that  the  action  is  prosecuted  by  the 
administrator  In  his  representative 
character  and  not  in  his  individual 
capacity,  a  mere  conclusion  of  the 
complaint  averring  that  by  the  death 
of  his  intestate  ne  is  damaged  to 
a  certain  amount,  does  not  carry  the 
conclusion  that  he  sues  in  his  indi- 
vidual capacity.  Such  a  pleading 
should  be  Judged  from  its  general 
scope  and  tenor  and  not  from  its 
separate  and  detached  statements, 
Clore  V.  Mclntlre,  120  Ind.  262,  22 
NB    128. 

[b]  Titl*  of  iMtioa^-A  sufflcient 
shoeing  was  made  where  the  charr 
acter  in  which  plaintiff  sued  ap- 
peared frcm  the  title  of  the  action. 
Bowler  v.  Lane,  3  Mete.   (Ky.)  811.    ' 

[c]  Zntarveidaf  admiaistaratrlz^-r. 
Under  a  statute  providing  that  the 
damages  in  an  action  for  wrongful 
death  must  inure  to  the  benefit  of 
the  widow  and  children  where  an 
intervening  petition  in  a  federal 
court  in  a  proceeding  against  a  rail- 
road in  which  a  receiver  had  been 
appointed  by  the  administratrix  of 
her  husband's  estate  stated  that  it 
was  for  the  benefit  of  the  children 
and  not  for  the  benefit  of  the  widow, 
the  court  properly  found  that  as  adr 
ministratrlx  she  intervened  for  the 
benefit  of  herself  and  children.  Bal- 
timore, etc.,  R.  Co.  V.  Ray,  36  Ind. 
A.   430,   73   NB   942. 

[d]  Speeiilo  avezaiantd— It  need 
not  be  alleged  that  plaintiff  sues  as 
administrator  if  it  is  shown  that 
he  is  the  iiersonal  representative  o'f 
the  deceased.  Louisville,  etc.,  R  Co. 
V.  Trammell,  93  Ala  350,  9  S  870. 

99.  Spokane,  etc.,  R.  Co.  v.  Whit- 
ley, 237  U.  S.  487,  35  SCt  66^  59 
L.  ed.  1060,  LRA1915F  736;  Whitley 
V.  Spokane,  etc.,  R.  Co.,  23  Ida.  642, 
132  P  121  [aff  237  U.  S.  487,  35  SCX 
655,  59  L.  ed.  1060,  LRA1915F  7361; 
Koloff  V.  Cnilcago,  etc'  R.  C:a,  71 
Wash.  543,  129  P  398;  Copeland  v. 
Seattle.  33  Wash.  415,  74  P  682,  66 
LRA   333. 

1.  U.  S. — Denver,  eta,  R.  Co.  y. 
Wagner,  167  Fed.  75.  92  CCA  52^; 
Stem  V.  La  Compagnie  Generate 
Transatlantique,   110  Fed.   996. 

Ga.— Allen  v.  Atlanta  St.  R.  Co., 
64    Ga.    503. 

Ind. — Berry  v.  Louisville,  etc.,  R. 
Co..   128    Ind.    484,    28    NE   182. 

Mo. — ^Barker  v.  Hannibal,  etc,  R. 
Co.,  91  Mo.  86.  14  SW  280;  Dulaney 
V.  Missouri  Pac.  R.  Co.,  21  Mo.  A. 
597. 

Tex. — Gutierrez  v.  El  Paso,  etc.,  R 
Co.,   102   Tex.   378.  117  SW,  426. 

a.  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  572;  Sawtell  v.  Western,  etc., 
R.  Co.,  61  Ga.  567;  Weeks  v.  Cot- 
tingham,  58  Ga.  559;  Chick  v.  South- 
western R.  Co.,  57  Ga.  367;  Allen  v. 
Atlanta  St.  R.  Co.,  54  Ga.   503. 

a    Chick  V,  Southwestern  R.  Co., 
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defendant  of  the  required  notice  of  injury.* 

[$  146]  L  Compliance  with  Statute  as  to  Um- 
itation  of  Time  to  Sue.  Although  there  is  some 
authority  to  the  contrary,'  where  the  limitation  of 
the  time  in  which  to  sue  is  considered  not  merely  of 
the  remedy  but  of  the  right  of  action  itself  and 
the  cause  of  action  exists  subject  to  the  limitation," 
the  declaration,  complaint,  or  petition  must  allege  or 
state  facts  showing  that  the  action  is  brought  within 
the  time  prescribed  by  the  statute  of  limitations,^ 
otherwise  not.*    If  the  pleading  on  its  face  shows 


57  Oa.    257;   Allen  v.  Atlanta   St.   R. 
Co.,   54  Oa.   603. 

[a]  Undfr  th*  Ocotyla  statnt*, 
when  a  declaration  shows  a  state- 
ment of  facts  which  amount  to  a 
prima  facie  case  pf  felony  on  the 
part  of  defendant's  aKei\t8,  but  con- 
tains no  allegation  of  any  prose- 
cution instituted  against  such  agents, 
or  any  excuse  for  failure  to  do  so, 
a  demurrer  is  properly  sustained. 
Chick  V.  Southwestern  R.  Co.,  57  Oa. 

se?. 

[b]  Whan  not  a  conditton  praea- 
daiit  this  fact  need  not  be  pleaded. 
IiOfton  V.  Vogles,  17  Ind.  105;  Wise 
V;  Veerpennlng;,  2  Edm.  Sel.  Cas. 
<N.   T.)   112,  8  NYLesrObs  153. 

fc]  Vadw  8o«th  OaroUna  statnta. 
—Where  a  suit  was  brought  in 
Georgia  for  a  homicide  which  oc- 
curred In  South  Carolina,  if  the  stat- 
ute of  I  the  latter  state  did  not  re- 
quire a  prosecution  as  a  condition 
precedent  to  ■  a  recovery  in  a  civil 
ease,  such  a  prosecution  was  not  nec- 
essary In  Oeorgia  and  need  not  be 
alleged.  South  Carolina  R.  Co.  v. 
Nix,   68    Oa.    572. 

4.  Denver,  etc.,  R.  Co.  v.  Wagner, 
187  Fed.  75,  92  CCA  527;  Peck  v. 
'Ktilr  Haven,  etc.,  R.  Co.,  77  Copn. 
161,  68  A  767;  Conway  v.  New  York, 
139  App.  DIv.  446,  124  NYS  660  [aft 
208  N.  Y,  667  mem^  101  NE  1099 
meml. 


that   the  action   was   not   commenced   in   time,  of 
course  no  cause  of  action  is  stated.* 

[i  147]  m.  DamagM— (1)  In  OeneraL***  Where 
'the  statute  provides  in  terms  for  the  recovery  of 
damages  for  pecuniary  loss  only,  or  where  by  fair 
construction  of  its  terms  the  damages  are  restrict- 
ed to  such  loss,**  it  is  necessary  to  make  averments 
showing  pecuniary  loss  to  the  beneficiaries  for  whom 
recovery  is  sought;"  and  where  the  relation  of  the 
survivors  to  the  deceased  is  not  such  as  to  raise  a 
legal  presumption  that  they  have  been  deprived  of 


(a]  Wkm  not  a  eoBOitton  pr^oa- 
ama*  the  rule  does  not  apply.  Spl- 
nello  v.  New  York,  etc,  R.   Co.,  183 


Fed.  762,  106  CCA  189;  Matthle  V. 
Barton,  46  Vt.  286;  Kent  v.  Lincoln, 
32   Vt.    591. 

[b]  Action  la  a  fadend  oonrt  in 
a  state  other  than  that  in  which  the 
Injury  occurred  Is  within  the  rule. 
Denver,  etc,  R.  Co.  v.  Wagner,  167 
Fed.  76,  92  CCA  527..  But  compare 
Brown  v.  New  York,  etc.,  R.  Co.,  136 
Fed.  700  (holding  it  unnecessary  to 
allege  that  the  notice  has  been  given, 
if  the  lex  fori  does  not  require  such 
allegation). 

Safandanfa  dntjr  to  plead  and 
yaovo  see  Infra  S  156. 

5.  Heimberger  v.  Elliot  Frog, 
etc,  Co.,  246  111.  448,  92  NB  297; 
Wall  V.  Chesapeake,  etc.,  R.  Co.,  200 
Ul.  66,  68,  65  NE  632  (where  it  was 
said:  "Counsel  concede  that  under 
our  practice  the  bar  of  the  Statute 
of  Limitations  cannot  be  availed  of 
by  demurrer,  but,  on  the  contrary, 
admit  that  the  statute  must  be  plead- 
ed, for  the  reason  that  when  pleaded 
the  plalntlft  Is  thereby  afforded  an 
opportunity  of  replying  that  the  case 
is  within  some  exception  to  the  stat- 
ute; but  It  Is  Insisted  that  the  bring- 
ing of  the  action  within  two  years 
after  the  date  of  the  injury  is  a  con- 
dition precedent,  and  not  a  limitation. 
Tills  contention  is  not  well  talten. 
The  bringing  of  the  action  within 
two  years  may  or  may  not  be  a  con- 
dition precedent  upon  which  the 
plaintiff  can  recover.  Each  case 
must  depend  upon  Its  peculiar'  facts, 
and  the  plaintiff,  as  before  said, 
Bhould  be  given  an  opportunity  to 
set  up  those  facts  if  they  form  an 
exception   to   the   statute"). 

6.  See  supra  I  82  et  seq. 

7.  U.  S. — Stern  v.  La  Compagnle 
Qenerale  Transatlantlque,  110  Fed. 
996 

C!onn. — Radesky      v.      Sargent,      77 


Conn.   110,   58  A  709. 

Ind. — JeffersonviUe,  etc.,  R.  <3o.  v. 
Hendricks,  41  Ind.  48;  Banna  v.  Jef- 
fersonviUe  R.   Co.,    32   Ind.   113. 

Kan. — Hamilton  v.  Hannibal,  etc, 
R.  Co.,  39  Kan.  66,  18  P  67;  Eureka 
V.  Merrlfield,  9  Kan.  A.  579,  58  P 
243. 

Mo. — Chandler  v.  Chicago,  etc.,  R. 
Co..  251  Mo.  592,  168  SW  36. 

N.  H.— Poff  V.  New  England  Tel., 
etc.,  Co.,  72  N.  H.  164,  65  A  891. 

N.  J. — Seitter  v.'  West  Jersey,  etc., 
R.  Co.,  79  N.  J.  L.  277,  75  A  435; 
Lapsley  v.  New  Jersey  Public  Serv- 
ice Corp.,  75  N.  J.  L.  266,  68  A  1113. 

N.  C. — Bennett  v.  North  Carolina 
R.  Co.,  169  N.  C.  345,  74  SE  883; 
Gulledge  v.  Seaboard  Air  Line  R. 
Co.,  147  N.  C.  234,  60  SE  1134,  125 
AmSR  544  [reh  den  148  N.  C.  567, 
62    SE    732]. 

Vt. — Brothers  V,  Rutland  R.  Co.,  71 
Vt.   48,   42  A   980. 

Va.— Dowell  v.  Cox,  108  Va.  460, 
62    SE    272. 

Wis. — George  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  603,  8  NW  374. 

[a]  S«uon  for  ml*.— "In  a  stat- 
utory action  like  this,  where  her 
right  is  conditional,  the  plaintiff 
must  bring  herself  clearly  within  the 
prescribed  requirements  necessary 
to  confer  the  right  of  action."  Ham- 
ilton v.  Hannibal,  etc,  R.  Co.,  39 
Kan.  66,  63.   18   P  67. 

[b]  ZBaniBolmt  »v«nii«it<— In  an 
action  under  a  statute  requiring  an 
action  to  be  commenced  within 
twenty-four  months  after  the  death 
of  the  decedent,  the  declaration  must 
aver  that  the  action  was  commenced 
within  twenty-four  months  after  the 
death  of  the  decedent,  and  It  is  in- 
sufflcient  to  lay  a  time  under  .  a 
videlicet  which  is  necessarily  with- 
in two  years  from  the  beginning  of 
the  action.  Seitter  v.  West  Jersey, 
etc.,  R.  Co.,  79  N.  J.  Ij.  277,  75  A 
435. 

[c]  Vailvro  to  abow  tbat  siiit  was 
1)1011(111  wltUn  tlxae. — The  Missouri 
statute  provides  that  the  husband 
or  wife  may  bring  the  action,  but  if 
he  or  she  fails  to  sue  within  six 
months,  the  right  of  action  shall 
vest  absolutely  in  the  minor  chil- 
dren of  the  deceased.  The  wife  of 
a  man  killed  in  Missouri  brought  an 
action  in  Kansas  to  recover  dam- 
ages therefor.  The  petition  alleged 
that  the  deceased  left  minor  chil- 
dren, but  failed  to  show  that  the  suit 
was  brought  within  six  months  after 
the  death.  It  was  held  that  the 
omission  was  fatal,  Hamilton  v. 
Hannibal,  etc,  R.  Co.,  39  Kan.  66,  18 
P  67. 

[d]  ITaomaltT  of  apoolflo  avaT- 
maot. — If  it  appears  by  the  writ  that 
the  action  was  commenced  within  the 
period  prescribed  by  the  statute, 
the  declaration  will  be  held  sufHclent 
without  a  apeclflc  allegation  to  that 
effect.  Brothers  v.  Rutland  R.  Co., 
71  Vt.  48,  42  A  980.  See  also  Hill  v.. 
New  Haven,  37  Vt.  601,  88  AmD  613 
(holding  that,  where  the  declaration 
alleged  the  day  upon  which  the  death 
occurred,  which  was  actually  within 
the  statutory  limit,  this  was  suffi- 
cient, after  verdict,  although  there 
was  no  specific  allegation  that  the 
death  occurred   within   such   period). 

[e]  KlnOrlty  of  plaintiff. — In  a 
suit   by  an   administrator   on   behalf 


of  children  of  the  deceased,  an  al- 
legation of  the  minority  of  plain- 
tiffs Is  immaterial  when  the  admin- 
istrator is  the  only  party  who  can 
sue.  Bledsoe  v.  Stokes,  1  Bazt. 
(Tenn.)  312. 

[f]  Sofandant  need  not  plead 
statute  of  limitations  In  such  a  case. 
Stern  v.  La  Compagnle  Generale 
Transatlantlque,  110  Fed.  996. 

8.  Chiles  V.  Drake,  2  Mete.  (Ky.) 
146,  74  AmD  406;  Sharrow  v.  Inland 
Lines,  214  N.  Y.  101,  108  NE  217 
[rev  162  App.  Plv.  929  mem,  147 
NYS  1141  mem  (aff  82  Mlsc  482,  144 
NYS  55)]  (reviewing  and  criticising 
cases  supra  note  7);  C^sey  v.  Au- 
burn Tel.  Co.,  131  NYS  1  [aff  148  App. 
Div.  900  mem,  132  NYS  1128  mem]. 
Contra  Pernisi  v.  Schmalz,  142  App. 
Div.  63,  126  NYS  880. 

nafamdast'a  dvty  to  pl««a  aad 
prova   see   infra   {   156. 

9.  Klrton  v.  Atlantic  Coast  Line 
R.  Co.,  57  Fla.  79,  49  S  1024;  Chandler 
V.  Chicago,  etc.,  R.  Cd.,  251  Mo.  592, 
168  SW  35;  Barker  v.  Hannibal,  etc, 
R.  Co.,  91  Mo.  88,  14  SW  280:  Per- 
nisi V.  Schmalz,  142  App.  Div.  63,  126 
NYS    880. 

10.  DamafM  r«naMj]7  see.  Dam- 
ages i  301  et  seq. 

11.  See  supra  i  67:  Infra  |  188. 
la.     U.    S.— Louisville,   etc,    R.    Cc 

V.  Summers,  125  Fed.  719,  60  CCA  487 
[certiorari*  den  192  U.  S.  607,  24  SCt 
851,  48  L.  ed.  585];  Thompson  v.  Chi- 
cago, etc.,   R.  Co.,  104  Fed.   846. 

Ala. — Louisville,  etc.,  R  Co.  v.  Orr, 
91    Ala.    548,    8    S    360. 

Cal. — Burk  v.  Areata,  etc.,  R,  Co.. 
125  Cal.  364,  57  P  1066,  73  AraSR  52; 
Barr  v.  Southern  California  Edison 
Co.,  24  Cal.  A.  22,  140  P  47. 

D.  C— District  of  Columbia  v.  WU- 
cox,    4   App.    90. 

Ga. — Crook  v.  Foster,  142  Ga.  715. 
83  SE  670;  Bell  v.  Central  R.  Co.,  78 
Ga.  620;  Central  of  Georgia  R.  Co.  v. 
Swann,  19  Oa.  A.   691,  91  SE  1068. 

111. — United  Breweries  Co.  v. 
O'Donnell,  221  111.  334,  77  NE  547; 
Chicago,  etc.,  R  Co.  v.  Beaver,  19S 
111.  34.  65  NE  144;  Holton  v.  Daly,  106 
111.  131;  Chicago,  etc.,  R.  Co.  ▼.  Mor- 
ris, 26  111.  400;  St.  Luke's' Hospital  v. 
Foster,  86  III.  A.  282  [alt  191  III. 
94.    60    NE    803]. 

Iowa. — McCoullough  v.  Chicago. 
etc,  R.  Co.,  160  Iowa  5*4,  142  NW 
67,    47    LRANS    23. 

Kan. — Kansas  City  v.  Siese,  71  Kan. 
283,  80  P   626. 

,Ky. — liouisvllle,  etc,  R.  Co.  ▼.  Hol- 
loway,   188  Ky.  262,  181  SW  1126. 

Mich. — Rouse  v.  Detroit  EHectrlc 
R.  Co..  128  Mich.  149,  87  NW  68; 
Charlebois  v.  Gogebic,  etc.  R,  <3o.,  91 
Mich.  59,  61  NW  812;  Hurat  T.  De- 
troit City  R.  Co.,  84  Mich.  639,  48 
NW  44. 

Mo. — Smelser  v.  Missouri,  etc,  R. 
Co.,  262  Mo.  25,  170  SW  1124;  John- 
son V.  Dixie  Min.,  etc,  Co.,  171  Mo. 
A.    184,    156    SW   33. 

Nebr.— Greenwood  v.  King,  88 
Nebr.  17,  118  NW  1128:  Union  Paa 
R.  Co.  v.  Roeser,  69  Nebr.  62,  95 
NW  68;  Tucker  ▼.  Draper,  62  Nebr. 
66,  86  NW  917,  54  LRA  321;  Chi- 
cago, etc.,  R.  Co.  V.  Young,  68  Nebr. 
678,  79  NW  556;  Chicago,  etc,  R. 
Co.  V.  Bond,  58  Nebr.  385,  78  NW  710: 
Chicago,  etc.  R.  Co.  v.  Van  Buskirk. 
58  Nebr.  252,  7?  NW  514:  Chicago, 
etc.,    R.    Co.    V.    Bond,    68    Nebr.    385. 


Vor  latar  eaaoa.  dorolopwasta  and  oIiaafM  in  tho  law  ■••  cumulative  Anhotatlons,  same  tttU.  page  and  note  muaber. 
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their  means  of  support  by  reason  of  bis  death," 
a  loss  of  means  of  snpport  must  be  alleged  or 
sbow^n.'*  But  under  other  statutes,  where  it  is  held 
that  pecuniary  loss  resulting  from  the  death  is  nec- 
essarily presumed  or  implied"  to  the  extent  that 
nominal   damages  may  always  properly  be  reoov- 

78  N-W  710:  Friend  v.  BurUigh.  6S 
Nebr.  674.  74  NW  BO:  Orgall  v.  Chi- 
cago, etc.,  R.  Co.,  46  Nebr.  4,  64 
N'Wr  450;  Kearney  Electric  Co.  v. 
LAUKliIln,  46  Nebr.  390.  63  NW  941. 
N.  Y.— Safford  v.  Drew,  10  N.  T. 
Super.    627,   12   NYLegObB   ISO. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Anderson,  134  Tenn.  666,  185  SW  677, 
AnTiC:aal917D   902.    LRA1918C   1116. 

Tex. — Houston,  etc.,  R.  Co,  v. 
Davenport,  102  Tex.  369.  117  SW  790; 
'Wrinnt  V.   International,   etc.,   R.   Co., 

74    Tex.   32,   11   SW   907,   6   LJIA   172; 

St.      I^ouls    Southwestern    R.    Co.    v. 
Lansston.  (Civ.  A.)  126  SW  334.    See 

also      San    Antonio,    etc.,    R.    Co.    v. 

Lons.    87    Tex.    148,    27    SW    118,    47 

AmSR    87,    24    L.RA    637. 

'W^to. — Liounabury     v.     Davis,     124 

IVis.    432.    102   NW   941;    Luesaen   v. 

Osbkoah    Slectric    Light,    etc.,    Co., 

109     'Wis.    94,    85    NW    124;    Topping 

V.    St.   Lawrence,  88  Wis.  526,  57  NW 

366;   McKeigue  v.  JanesvUIe,  68  Wis. 

50.    81    NW   29S;    George    v.    Chicago, 

etc,    R.  Co.,  61  Wis.  603,  8  NW  374; 

Kegan  v.  Chicago,  eta,  R.  Co.,  61  Wis. 

5»».    8    NW   292:   Kelley   ▼.    Chicago, 

etc,      R.    Co..    60    Wla     881.     7    NW 

2»1. 

Bug. — Blake  v.  Midland  R.   Co.,   10 

ElngLAEq    439. 

[a]  BuSdeno]!'  of  ifvennent. — (1) 
Where  the  petition  in  addition  to 
allearing  that  decedent  earned  a  cer- 
tain amount  per  month  of  which 
plaintiff  received  a  large  part,  also 
alleged  that  plaintiff  was  damaged  in 
a  sum  total  by  the  decedent's  death, 
an  objection  to  the  former  allegation 
was  properly  overruled.  Freeman  v. 
Morales,  (Tex.  Civ.  A.)  161  SW  644. 
(2)  A  complaint  by  an  administrator 
under  Rev.  St.  JS  4265,  4266,  which 
alleges  that  the  deceased  was  un- 
married, that  he  was  seventeen  years 
of  age,  intelligent,  healthy,  capable 
of  doing  business  and  earning  con- 
siderable sums  of  money,  and  that 
lie  left  a  father  surviving  him,  suf- 
ficiently shows  pecuniary  loss  by  his 
death.  Luessen  v.  Oshkosh  Blectric 
Light,  etc..  Co..  109  Wis.  94,  86  NW 
124.  (3)  But  a  complaint  by  an  ad- 
ministrator, where  the  administrator 
is  also  a  son  of  the  intestate,  al- 
leging that  by  means  of  his  death 
plaintiff  has  sustained  damages  to 
a  certain  shm,  but  failing  to  show 
pecuniary  loss,  present  or  prospec- 
tive, to  the  widow  or  relatives  of 
the  deceased.  Is  InsufllGient.  Regan 
V.  Chicago,  etc.,  R.  Co.,  61  Wis.  699, 
8   NW  292 

[b]  <a>siiiars,"  •t^nxr,"  or  «loss." 
—(1)  It  is  not  absolutely  necessary 
that  the  petition  should  contain  the 
words  "damage,  injury,  or  loss." 
Kearney  Slectric  Co.  v.  lAUghlin,  46 
Nebr.  390.  396,  63  NW  941  (where  It 
is  said:  "It  is  sufllclent  in  that  re- 
spect if  it  appear  from  the  petition 
that  by  reason  of  the  death  of  the 
intestate  that  a  pecuniary  loss  has 
resulted  to  the  wife  and  next  of  kin 
of  the  deceased").  (2)  A  petition 
which  alleged  contributions  by  the 
deceased  to  plalntlfC's  support,  and, 
without  alleging  that  plaintiff  was 
damaged  by  the  killing,  prayed  for 
Judgment  for  certain  damages,  "for 
and  on  account  of  his  death"  was 
sufllcient  on  general  demurrer.  Inter- 
national, etc..  R.  Co.  V.  Culpepper, 
19   Tex.  Civ.  A.   182,   46   SW   922. 

[c]  BMrth  of  minor  oldld.i — An  al- 
legation that  the  child  had  "much 
strength,  mental  and  physical  vigor. 
and  prospects  of  longevity  and  great 
usefulness  to  plaintiffs."  and  that 
after  attaining  his  majority  he  would 
have  contributed  to  plaintifTs  sup- 
port, sufficiently  shows  pecuniary 
loss.      Austin    Rapid   Transit    R.    Co. 


ered,"  it  has  generally  been  held  that  no  direct  or 
specific  all^ation  showing  the  manner  in  which 
the  beneficiaries  sustained  pecuniary  loss  is  re- 
quired.*^ In  some  eases  a  distinction  is  made  be- 
tween actions  on  behalf  of  beneficiaries  so  related* 
to  decedent  that  the  law  imposed  upon  him,  while 


v.  CuUen.   (Tex.  CIt.  A.)  29  SW  256, 
257. 

[d]  rttnaiatj  condition  of  plala- 
tls<— The  pecuniary  condition  of 
plaintiff  may  be  properly  alleged  to 
show  the  expectation  of  assistance 
from  the  deceased.  International, 
etc.,  R.  Co.  V.  Kindred,  57  Tex.  491. 

[e]  Prior  receipt  of  l>aa*flt«<— It 
is  not  necessary  that  the  declaration 
should  allege  that  decedents'  bene- 
ficiaries, for  whom  the  action  is 
brought,  had  theretofore  received  any 
pecuniary  benefit '  from  deceased,  since 
they  are  entitled  to  recover  if  they 
would  have  been  likely  to  receive 
benefit  from  his  continued  existence. 
Louisville,  etc.,  R.  Co.  v.  Summers. 
126  Fed.  719,  60  CCA  487  [certiorari 
den  183  U.  S.  698,  22  SCt  036,  46  L. 
ed.    395]. 

[f  ]  Zn  Mi  action  under  the  Pedaral 
Bmplorera'  MsbUlty  Aot  brought  for 
the  benefit  of  the  parents  and  next 
of  kin  of  deceased,  plaintiff  should 
allege  that  they  suffered  pecuniary 
loss  by  reason  of  the  death.  Illinois 
Cent.  R.  Co.  v.  Porter.  207  Fed.  311, 
126  CCA  66;  Garrett  v.  Louisville, 
etc.,  R.  Co.,  197  Fed.  716,  117  CCA 
109  [aff  235  U.  S.  308.  36  SCt  32,  59 
L.  ed.  242];  Louisville,  etc.,  R.  Co. 
V.  HoUoway.  168  Ky.  262.  181  SW 
1126. 

18.    See  Infra  this  section. 

14,  Iowa. — McCouUough  v.  Chi- 
cago, etc.,  R.  C!o.,  160  Iowa  524,  142 
NW    67,    47    LRANS    23. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Hol- 
loway,  168  Ky.  262.  181  SW  1126. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Young,  68  Nebr.  678,  79  NW  B66; 
Chicago,  etc..  R  Co.  v.  Bond.  58  Nebr. 
385,  78  NW  710;  Chicago,  etc..  R.  Co. 
V.  Van  Buskirk,  58  Nebr.  252.  78 
NW  614;  Friend  v.  Burleigh,  63  Nebr. 
674.   74   NW   60. 

Tex.— -Winnt  v.  International,  etc.,  R. 
Co.,  74  Tex.  32,  11  SW  907.  5  LRA  172. 
.  Wis. — Topping  v.  St.  Lawrence,  88 
Wis.  626.  57  NW  365. 

[a]  Vnder  Pederal  Xmploysra' 
UablUt7  Aet^— Louisville,  etc..  R.  Co. 
v.  Holloway,  168  Ky.  262,  181  SW 
1126. 

[b]  Sependenoy*— (1)  In  an  ac- 
tion by  a  mother  for  the  death  of 
her  minor  son,  a  petition  which  al- 
leged in  general  terms  that  the  moth- 
er was  dependent  upon  deceased  for 
support,  and  that  he  contributed 
thereto  from  twenty-flve  cents  to 
fifty  cents  a  day  from  his  earnings 
was  not  subject  to  a  special  de- 
murrer for  not  stating  how  deceased 
earned  the  money  he  so  contributed. 
Atlantic  Coast  Line  R.  Co.  v.  Mc- 
Donald, 136  Ga.  636,  70  SE-249.  (2) 
A  complaint  stating  that  the  deceased 
was  a  widow,  and  that  three  of  her 
.children  were  dependent  on  her  for 
support,  nurture,  and  education,  suf- 
ficiently alleges  damages  on  the  part 
of  the  children.  McKeigue  v.  Janes- 
vUIe, 58  Wis.  60,  31  NW  298.  (3) 
Averment  generally  of  relationship 
and  dependency  is  sufficient  without 
netting  out  details  of  dependency  and 
pecuniary  loss.  Louisville,  etc.,  R. 
Co.  V,  Holloway.  168  Ky.  262.  181  SW 
1126.      See   also   supra   S    142. 

[c]  "WltollT  dependent."  —  An 
averment  that  decedent  left  surviv- 
ing him  certain  designated  beneficia- 
ries "wholly  dependent-  on  him  for 
support"  sufllclantly  avers  damages. 
Kearney  Electric  Co.  v.  Laughlin,  46 
Nebr.   390.  63  NW  691. 

[d]  ATermsnt  of  oontrsot  to  sup- 
poit,— A  petition  is  not  demurrable 
because  It  alleges  a  contract  to  sup- 
port the  next  of  kin,  made  by  de- 
ceased In  his  lifetime,  without  al- 
leging that  the  estate  of  deceased 
was    insufficient    for    that    purpose. 


Union  Fac.  R.  Cte.  v.  Roeser,  69  Nebr. 
62,    95    NW    68. 

15.  See  supra  9  57;  infra  i|  190, 
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16.  See  Infra  {{  190,  237. 

17.  U.  S. — Peden  v.  American 
Bridge  C^o.,  120  Fed.  623  [aff  129 
Fed.  1004,  64  CCA  680];  Peers  v.  Ne- 
vada Power,  etc.,  Co.,  119  Fed.  400; 
Serensen  v.  Northern  Pac.  R.  (3o.,  4» 
Fed.  407;  Brennan  v.  Molly  Gibson 
Cons.  Mln.,  etc.,  Co.,  44  Fed.  T96; 
Roach  V.  Imperial  Mln.  Co.,  7  Fed. 
698,  7  Sawy.  224;  Barron  v.  Illi- 
nois Cent.  R.  Co.,  2  F.  Cas  No.  1,062. 
1   Bias.   412. 

Cal. — Barr  v.  Southern  Qilifomla 
Edison  Co.,  24  Cal.  A.  22,  140  P  47. 

Colo. — Orman  y.  Mannlx,  17  Colo. 
564,  30  P  1037,  31  AmSR  S40.  17 
LRA  602. 

D.  C. — District  of  Columbia  v.  Wil- 
cox, 4  App.  90. 

111. — Rhoads  ▼.  Chicago,  etc.,  R. 
Co.,  227  111.  328,  81  NB  871,  11 
LRANS  623.  10  AnnC^as  111;  (Aloago, 
etc..  R.  Co.  V.  Carey,  116  III.  llB, 
3   NE   519. 

Ind. — Pittsburgh,  etc,  R.  Co.  ▼. 
Brown,  178  Ind.  11,  97  NE  146.  9« 
NE  625;  Cleveland,  etc..  R.  Co.  v. 
Starks.  174  Ind.  346,  92  NE  54;  Cleve- 
land, etc.,  R.  Co.  V.  Henry,  170  Ind. 
94,  83  NE  710;  Pennsylvania  Co.  v. 
Coyer,  163  Ind.  631,  72  NE  876-  Chi- 
cago, etc,  R.  Co.  v.  Thomas,  166  Ind. 
634,  68  NB  1040;  Korrady  v.  Lake 
Shore,  etc.,  R.  Coi  131  Ind.  261,  2* 
NE  1069;  Louisville,  etc.,  R.  Co.  T. 
Buck,  116  Ind.  666,  19  NE  463,  9 
AmSR  883,  2  LRA  620;  Cleveland, 
etc.,  R.  Co.  V.  Champe,  66  Ind.  A.  243, 
102  NE  868;  Cleveland,  etc.,  R.  (}o. 
V.  Starks,  (A.)  89  NE  602  [rev  on 
other  grounds  174  Ind.  345,  92  NB 
54,  66  (clt  Cyc)];  CHeveland.  etc, 
R.  Co.  v.  Henry,  (A.)  80  NE  636, 
(A.)  81  NE  592;  Salem  Bedford  Stone 
Co.  v.  Hobbs,  11  Ind.  A.  27.  38  NB 
688. 

Kan. — ^Kansas  City  v.  Sieso.  71 
Kan.  283,  80  P  626;  Atchison,  etc.. 
R.  Co.  v.  Weber,  33  Kan.  643,  6  P 
877,  62  AmR  543;  Erb  V,  Moraach.  S 
Kan.  A.  61.  54  P  323. 

La. — ^Davis  v.  Arkansas  Southern 
R.  Co.,  117  La.  320,  41  S  587. 

Minn. — Johnson  v.  St.  Paul,  etOo^ 
R.  Co.,  31  Minn.  283,  17  NW  622: 
Barnum  v.  Chicago,  etc,  R.  Co.,  SO 
Minn.   461,   16  NW  364. 

Nebr. — Greenwood  v.  King,  82 
Nebr.  17.  116  NW  1128:  Tucker  v. 
Draper.  62  Nebr.  66,  86  NW  917,  64 
LRA  321;  Chicago,  etc,  R.  (i>.  y. 
Toung,  58  Nebr.  678,  79  NW  666; 
Omaha,  etc.,  R.  Co.  v.  <3row,  54  Nebr. 
747,  74  NW  1066,  69  AmSR  741: 
Friend  v.  Burleigh,  53  Nebr.  674,  74 
NW  60;  Kearney  Electric  Co.  v. 
Laughlin,  45  Nebr.  390,  63  NW  941. 

N.  T. — PlMl  V.  Reid,  72  App.  Div. 
162,  76  NTS  306:  Keller  v.  New  York 
Cent.  R.  Co.,  2  Abb.  Dec.  480,  24  How 
Pr  172;  Kenney  v.  New  York  Cent., 
etc,  R.  Co.,  49  Hun  535,  2  NYS  512, 
16  NYClvProc  347;  Yertore  v.  Wis- 
wall,  16  HowPr  8. 

N.  D. — Haug  v.  Great  Northern  R. 
Co.,  8  N.  D.  23.  77  NW  97,  78  AmSR 
727,  42  LRA  664. 

Oh. — Johnston  v.  (Aeveland,  etc.,  R. 
C:o.,  7  Oh.  St.  336,  70  AmD  75;  Jack- 
son Knife,  etc..  Co.  v.  Hathaway,  27 
Oh.   Clr.    Ct.    746. 

Vt. — Westcott  v.  Central  Vt.  R. 
Co.,    61    Vt.    438,   17  A   745. 

Va. — Norfolk,  etc.,  R.  CJo.  V. 
Stevens,  97  Va.  631.  34  SB  526,  46 
LRA   367.  ,_ 

Wash. — ^Atrops  v.  Costello,  8  wash. 
149.  35  P  620. 

Eng. — Chapman  v.  Rothwell,  E.  B. 
&  R  168,  96  ECL  168,  120  Reprint 
471. 
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living,  the  duty  of  their  support,  and  other  actions 
in  which  the  beneficiaries  were 'not  so  related,*'  it 
being  held  in  regard  to  the  first  class  that  it  is 
enough  if  the  petition  shows  the  existence  of  such 
beneficiaries,  the  pecuniary  loss  or  injury  being 
thereby  sufSciently  averred,**  but  in  regard  to  the 
second  class  that  it  is  necessary  that  the  petition 
allege  facts  showing  an  actual  pecuniary  interest  in 
the  life  of  the  decedent  and  a  consequent  loss 
by  reason  of  his  death;'"  but  no  such  distinction  is 
drawn  in  other  cases,'''  which  adhere  to  the  strict 
rule  that  plaintiff  must  allege  loss  sustained  by  the 
beneficiaries  by  reason  of  decedent's  death  regard- 
less of  their  relationship  to  him,''  at  least  in  or- 


der to  recover  more  than  nominal  damages."  Where 
the  statute  specifies  the  elements  of  damages  re- 
coverable, it  is  not  necessary  to  allege  such  ele- 
ments.'* Nor  is  it  necessary  to  allege  specially 
damages  that  directly,  naturally,  and  necessarUy  re- 
sult from  the  wrongful  act.*' 

Particulars  conatituting  loss.  While  it  is  always 
necessary  to  allege  or  state  facts  from  which  pe- 
cuniary loss  or  damage  to  the  beneficiaries  affirma- 
tively appeara,"  is  implied,'^  or  is  presumed  by 
law,'*  the  particular  items  or  circumstances  affect- 
ing such  damage  need  not  be  set  forth,  and  a  gen- 
eral averment  of  damages  is  usually  sufficient,^ 
except,  of  course,  in  eases  where  special  damages 


[a]  VBdar  tha  Fadaral  Employ- 
Ma'  XlmMlltjr  Aotb — Garrett  v.  I>ouis- 
vlUe,  etc.,  R.  Co.,  197  Fed.  716,  117 
CCA.  109  (aS  236  U.  3.  S08,  35  SCt 
32.    59    L..    ed.    242]. 

18.  Smelser  v.  Missouri,  etc.,  R. 
Co.,  262  Ho.  2S,  170  SW  1124  (per 
Walker,  P.  J.). 

Ea]  In  eMmrmtving  t3ia  nteuagUy 
Sot  allavatloiia  of  dunag'**  a  distinc- 
tion must  be  made  between  those 
cases  where  the  deceased  was  a  mi- 
nor and  those  in  which  he  was  an 
adult  at  the  time  of  bis  death.  In  the 
former  case  the  law  presumes  dam- 
ages as  the  result  of  the  death,  but 
in  the  latter,  specific  allegations  of 
damages  are  essential.  Winnt  v. 
International,  etc.,  R.  Co.,  74  Tex.  32, 
11  SW  907,  5  LRA  172.  . 

.  19.  Peden  v.  American  Bridge  Co., 
120  Fed.  623  [afC  129  Fed.  1004,  64 
OCA  680];  Burl(  v.  Areata,  etc.,  R. 
Co.,  125  Cal.  364,  67  P  1065,  73  Am 
8R  62;  Friend  v.  Burleigh,  63  Nebr. 
«74,  '.74  NW  60;  Kearney  Electric 
Co.  V.  Laughlln,  46  Nebr.  390,  63 
NW  941;  WJnnt  v.  International,  etc.. 
R.  Co.,  74  Tex.  82,  11  SW  907,  6 
LRA  172;  and  cases  infra  this  note; 
and   supra  note    17. 

[a]  Parent  and  cUld.— ^rman  v. 
Mannlx,  17  Colo.  664,  30  P  1037,  31 
AmSR  340,  17  LRA  602;  Erb  v. 
Morasch,  8  Kan.  A.  61,  64  P  323: 
Norfolk,  etc.,  R.  Co.  v.  Stevens,  97 
Va.  631,  34  SE  526.  46  LRA  367; 
Atrops  V.  Costello,  8  Wash.  149,  36 
P  620;  Luessen  t.  Oshkosh  Electric 
Light,  etc.,  Co.,  109  Wis.  94,  85  NW 
124. 

[b]  HMct  Of  Idia  (1)  under  some 
statutes  are  within  this  rule.  Dis- 
trict of  Columbia  v.  Wilcox.  4  App. 
(D.  C.)  90;  Pennsylvania  Co.  v. 
Coyer,  163  Ind.  631,  72  NE  875;  Cleve- 
land, etc.,  R.  Co.  V.  Henry,  (Ind.  A.) 
80  NE  636.  (A.)  81  NE  692;  John- 
son V.  St.  Paul,  etc.,  R.  Co.,  31  Minn. 
283,  17  NW  622;  Barnum  v.  Chicago, 
etc,  R.  Co.,  30  Minn.  461,  16  NW 
364;  Greenwood  v.  King,  82  Nebr. 
17,  116  NW  1128;  Omaha,  etc.,  R. 
Co.  V.  Crow,  54  Nebr.  747.  74  NW 
1066,  69  AmSR  741;  Plszi  v.  Reld, 
72  App.  DIv.  162,  76  NYS  306;  Ken- 
nedy V.  New  York  Cent.  R.  Co.,  49 
Hun  535,  2  NTS  512,  15  NTClvProc 
347;  Houghklrk  v.  Delaware,  etc., 
Canal  Co..  11  AbbNCas  72,  63  How 
Pr  328  [aff  28  Hun  407  (rev  on  other 
grounds  92  N.  Y.  219.  44  AmR  370)]; 
Yertore  v.  Wiswall,  16  HowPr  (N.  Y.) 
8;  Johnston  v.  Cleveland,  etc.,  R.  Co., 
7  Oh.  St.  336,  70  AmD  75;  Jackson 
Knife,  etc.,  Co.  v.  Hathaway,  27  Oh. 
Clr.  Ct.  746;  Westcott  v.  Central  Ver- 
mont R.  Co.,  61  Vt.  438.  17  A  745; 
Chapman  v.  Rothwell,  E.  B.  &  E. 
168,    96    ECL    168.    120    Reprint    471. 

(2)  The  rule  is  that  facts  must  be 
pleaded  from  which  it  may  be  In- 
ferred that  the  next  of  kin  have 
sustained  a  pecuniary  loss  by  rea- 
son of  the  wrongful  act  of  defend- 
ant. Greenwood  v.  King,  82  Nebr. 
17.  116  NW  1128;  Chicago,  etc.,  R. 
Co.  V.  Bond.  68  Nebr.  385,  78  NW 
710;  Chicago,  etc.,  R.  Co.  v.  Van 
Busklrk,    68    Nebr.    252.    78    NW    614. 

(3)  If  plaintiff  discloses  that  the  de- 


ceased was  one  upon  whom  the  law 
Imposed  the  duty  of  maintaining  the 
next  of  kin.  it  is  for  this  reason 
a  sufficient  allegation  of  fact  from 
which  a  pecuniary  loss  may  be  In- 
ferred. Greenwood  v.  King.  82  Nebr. 
17,  116  NW  1128.  (4)  But  If  the  de- 
ceased was  one  upon  whom  the  law 
does  not  impose  the  duty  of  main- 
taining her  next  of  kin.  then  the  fact 
of  their  relationship  alone  Is  Insuf- 
ficient to  show  that  the  next  of  kin 
have  sustained  recoverable  damages. 
Greenwood  v.  King,  82  Nebr.  17,  116 
NW  1128.  (6)  And  in  those  cases 
such  facts  as  exist  must  be  pleaded 
to  show  that  the  next  of  kin  have 
sustained  such  damages.  Greenwood 
v.  king,  82  Nebr.  17,  116  NW  1128. 

20l  Thompson  v.  Chicago,  etc.,  R. 
Co.,  104  Fed.  846;  Burk  v.  Areata,  etc., 
R.  Co.,  126  Cal.  364,  57  P  1066,  73 
AmSR  62;  Greenwood  v.  King,  82 
Nebr.  17,  116  NW  1128;  Orgall  v. 
Chicago,  etc..  R.  Co..  46  Nebr.  4.  «4 
NW  450;  Wlnnt  V.  International,  etc., 
R.  Co.,  74  Tex.  32.  11  SW  907.  5  LRA 
172;   and   cases   supra   notes   12-14. 

[a]  DMth  of  adnlt  ohUd. — Where 
the  deceased  was  over  twenty-one 
years  of  age  at  the  time  of  his  death, 
It  Is  essential  to  allege  that  the  de- 
ceased supported  or  contributed  to 
the  support  of  plaintiff,  and  that 
there  was  some  expectation  of  bene- 
fit of  a  pecuniary  character;  and  an 
allegation  that  plaintiff,  "as  his  sole 
surviving  parent,  has  been  damaged 
tlO.OOO  actual  damages,"  is  insuffi- 
cient. Wlnnt  V.  International,  etc., 
R.  Co.,  74  Tex.  32,  11  SW  907,  6  LRA 
172. 

[b]  Action  by  adnlt  oUldren^— It 
is  a  sufficient  averment  of  damage, 
in  an  action  by  adult  children  for 
the  death  of  their  mother,  to  allege 
that  the  deceased  contributed  to  their 
support  and  cared  for  them  In  sick- 
ness, with  an  expectation  of  a  con- 
tinuance of  such  benefits.  San  An- 
tonio, etc..  R.  Co.  v.  Long.  (Tex.  Clv> 
A.)  26  SW  114  [rev  on  other  grounds 
87  Tex.  148,  27  SW  113.  47  AmSR 
87.   24  LRA   637]. 

SI.  Smelser  v.  Missouri,  etc.,,  R. 
Co..  262  Mo.  25,  42,  170  SW  1124 
(where  Walker,  P.  J.,  said:  "No  such 
distinction  obtains  here  and  in  view 
of  the  plain  and  unequivocal  terms 
of  the  statute  we  are  of  the  opin- 
ion that  the  petition  should  allege 
the  loss  sustained  by  the  beneficia- 
ries by  reason  of  the  death>  of  the 
decedent  regardless  of  the  degree  of 
their   relationship   to   him"). 

23.  Rouse  v.  Detroit  Electric  R., 
128  Mich.  149.  165,  87  NW  68;  Smel- 
ser v.  Missouri,  etc.,  R.  Co.,  262  Mo. 
25,  170  SW  1124;  Regan  v.  Chicago, 
etc.,  R.  Co.,  61  Wis.  699.  602,  8  NW 
292;  Kelley  v.  Chicago,  etc.,  R.  Co.. 
50  Wis.  381,  7  NW  291;  and  cases 
supra  note  13. 

[a]  Thar*  must  1)8  soma  showliiir 
(1)  of  pecuniary  loss  or  injury. 
Rouse  v.  Detroit  Eleatrlc  R.,  128 
Mich.  149,  87  NW  68;  Walker  v.  Lake 
Shore,  etc.,  R.  Co.,  104  Mich.  606,  62 
NW  1032;  Nelson  v.  Lake  Shore,  etc.. 
R.  Co..  104  Mich.  682.  62  NW  993: 
Hurst    V.    Detroit    City    R.    Co.,    84 , 


Mich.  539,  48  NW  44;  Regan  v.  Chi- 
cago, etc.,  R.  Co.,  51  Wis.  699,  8  NW 
292;  Woodward  v.  Chicago,  etc.  R. 
Co.,  23  Wis.  400.  (2)  A  complaint 
which  showed  that  the  deceased  was 
a  laboring  man  and  left  no  widow. 
but  left  a  child  of  three  years  as 
his  lineal  descendant,  sufficiently 
showed  that  such  child  had  sufTered 
pecuniary  damages  by  the  death  of 
the  father.  The  decision  was  based 
upon  the  ground  that  as  the  law 
enforces  upon  the  father,  having  the 
ability  to  do  so,  the  duty  of  educat- 
ing and  supporting  his  minor  chil- 
dren, when  it  appears  that  the  fa- 
ther was  engaged  in  earning  money 
it  will  be  presumed  that  he  had  the 
means  of  providing  to  some  extent 
such  support  and  maintenance.  Kel- 
ley v.  Chicago,  etc.,  R.  Co.,  GO  'WU. 
381,    7    NW    291. 

as.  Smelser  v.  Missouri,  etc.  R. 
Co.,  262  Mo.  25.  170  SW  1124  (under 
Rev.  .St.  [1909]  :  5426);  and  cases 
supra  note  22.  See  also  infra.  Si 
190     287 

[a]  But  nndar  a  formar  Waaoacl 
■tatota  a  minor  suing  for  the  death 
of  his  parent  was  not  required  spe- 
cially to  plead  damages.  EUingson 
V.  Chicago,  etc.,  R.  Co.,  60  Mo.  A. 
679. 

84.  Seaboard  Ain  Line  R.  Co.  ▼. 
Moseley,    60    Fla.    186,    63   S    718. 

SB.  Orman  v.  Mannix,  17  Colo. 
664,  30  P  1037,  31  AmSR  840,  17 
LRA  602;  Seaboard  Air  Line  R.  Co. 
V.  Moseley.  60  Fla.  186,  S3  S  718; 
Jacksonville  Electric  Co.  v.  Batchis, 
64    Fla.    192.    44    S    933. 

ae.  See  supra  text  and  notes  12- 
14. 

37.  See  supra  text  and  notes  15- 
17. 

38.  See  supra  text  and  notes  15- 
17. 

39.  U.  S. — Peers  v.  Nevada  Power, 
etc,  Co.,  119  Fed.  400;  Serensen  v. 
Northern  Pac  R.  Co.,  46  Fed.  407; 
Barron  v.  Illinois  Cent.  R.  Co.,  2 
F.   Cas.   No.   1,062,   1  Blss.   412. 

Cal, — Peters  v.  Southern  Pac  Co.. 
160  Cal.  48,  116  P  400;  Bond  v.  San 
Francisco  United  R.  Co.,  159  Cal.  270. 
113  F  366,  48  LRANS  687,  AnnCas 
191 2C   50. 

D.  C. — ^District  of  Columbia  v.  Wil- 
cox,  4  App.   90. 

Fla. — Seaboad  Air  Line  R.  Co.  v. 
Moseley,    60    Fla.    186.    53    S    718. 

111. — Chicago,  etc.,  R.  Co.  v.  C^arey. 
115    III.    115.    8    NE    619. 

Ind. — Cleveland,  etc..  R.  C3o.  v. 
Henry,  170  Ind.  94,  83  NB  710;  Lou- 
isville, etc..  R.  Co.  V.  Buck,  116  Ind. 
566.  19  NE  453.  9  AmSR  88S.  2  LRA 
520:  Cleveland,  etc.,  R.  Co.  v.  Henry. 
(A.)    80    NE    636. 

Kan. — Kansas  City  v.  Siese,  71 
Kan.  283,  80  P  626;  Erb  ▼.  Morasch. 
8  Kan.  A.  61,  54  P  323. 

Minn. — Barnum  v.  Chicago,  etc,  R. 
Co.,    30  Minn.   461,    16  NW  364. 

Nebr. — Tucker  v.  Draper.  62  Nebr. 
66.  86  NW  917.  54  LRA  321;  Omaha. 
etc.,  R.  Co.  V.  Crow,  64  Nebr.  747. 
74  NW  1066,  69  AmSR  741;  Kearney 
Electric  Co.  v.  Laughlln,  45  Nebr. 
390.    63   NW  941. 

N.  Y. — Kenney  v.  New  York  Cent.. 


For  totas  «•■•■,  aeralopmsnts  and  oh«ag«a  in  tha  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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are  aeked  for.** 

Mental  angniah,  when  an  element  of  damages  un- 
der the  particnlar  statute,'^  need  not  be  specially 
pleaded.'* 

Exemplary  damages.  Except  as  controlled  or 
modified  by  the  provisions  of  the  statute  under 
which  the  action  is  brought,^*  as  where  the  char- 
acter of  the  damages  is  made  to  depend  on  the  de- 
gree of  n^ligence,^''  the  rules  applicable  to  actions 
for  personal  injuries  '"  govern  the  necessity  and  suf- 
ficiency of  allegations  on  which  to  base  a  recovery 
of  exemplary  or  punitive  damages.*'  Plaintiff  ipust 
allege  facts  justifying  a  recovery  of  such  damages.''' 

Omission  of  ad  damnum.    Where  the  averments 


a're  otherwise  sufficient,"  the  pleading  has  been 
sustained,  although  it  contained  no  ad  damnum 
clause." 

.  [$  148]  (2)  Loss  of  Services.  Under  some 
statutes,  where  the  loss  of '  services  is  the  natural 
and  necessary  sequence  to  the  death,*'  a  patent  is 
entitled,  under  a  general  all^ation  of  damages,  to 
recover  for  the  loss  of  services  of  a  child.*^  But 
where  the  only  right  of  action  given  a  parent  for 
the  killing  of  a  minor  child  is  for  the  loss  of  serv- 
ices of  such  child,*^  it  has  generally  been  held  that 
such  loss  of  services  must  be  alleged,*'  or  facts 
stated  showing  such  loss.** 

[i  149]     (3)    Special  Damages.    Under  the  gen- 


«tc..  R.  Co.,  49  Hun  536,  2  NTS  512, 
16  NTCIvProc  847;  Saflord  v.  Drew, 
10  N.  T.  Super.  627,  12  NTLeerOba 
150. 

N.  D. — HauK  V.  Great  Northern  R. 
Co..  8  N.  D.  23,  77  NW  97,  73  AmSR 
727,    42    LRA    6S4. 

Tex. — Houston,  etc.,  R.  Co.  v.  Dav- 
enport, 102  Tex.  369,  117  SW  790; 
International,  etc.,  R.  Co.  v.  Knight, 
«1  Tex.  660,  45  SW  556;  Gulf,  etc., 
R.  Co.  V.  Tounger,  (Civ.  A.)  40  SW 
423 

Vt. — Westcott  ▼.  Central  Vt.  R.  Co., 
61   vt.   488,   17  A  746. 

Va. — Norfolk,  etc,  R.  Co.  v.  Stev- 
ens. 97  Va.  681,  34  SE  625,  46  L.RA 
367. 

•  Wis. — ^Ewen  v.  Chicago,  etc.,  R.  Co., 
38   Wis.    613. 

[a]  Son  of  p«a«loa.— Where  the 
death  of  the  deceased  has  caused  the 
loss  of  a  i>enslon  drawn  by  him,  it 
is  not  necessary  specially  to  allege 
such  fact  In  the  complaint,  in  order 
to  admit  proof  thereof  as  ~  an  ele- 
ment of  damages.  In  such  an  action 
It  Is  not  necessary  to  specify  In  the 
complaint  all  the  items  or  particu- 
lars which  would  enter  Into  a  com- 
putation of  plalntitTs  damages.  Such 
damages  necessarily  result  from  the 
vrrongful  act  complained  of  and  are 
implied  by  law.  Ewen  v.  Chicago, 
etc.,  R.  Co..  38  Wis.  613. 

ao.     See  infra  9  149. 

31.     See  Infra   {{   211.   214. 

33.  Seaboard  Air  Line  R.  Co.  Va 
Moseley,  60  Fla.  1S6.  53  B  718  [dist 
Smith  V.  E^ast,  etc.,  R.  Co.,  84.  Ga. 
183,  10  SE  602],  See  also  Damages 
f    311. 

33.  Peers  v.  Nevada  Power,  etc., 
Co.,  119  Fed.  400;  statutory  provi- 
sions;   and    Infra    S    189. 

[a]  mat  til*  irorad*  aUtnt*  It 
is  not  necessary  that  the  complaint 
should  specify  what  portion,  or 
whether  any  of  the  damages  prayed 
for  are  claimed  as  exemplary,  the 
allowance  of  such  damages  being  a 
matter  to  be  determined  by  the  Jury, 
In  their  discretion,  from  the  evi- 
dence. Peers  v.  Nevada  Power,  etc., 
Co.,  119  Fed.  400.  But  compare 
Campbell  v.  Houston,  etc..  R.  Co.,  2 
Tex.  Unrep.  Cas.  473  (under  a  stat- 
ute   containing   a    similar'  provision). 

34.  Glvens  v.  Kentucky  Cent.  R. 
Co.,  89  Ky.  231,  12  SW  257,  11  KyL. 
452;   and  statutory  provisions. 

[a]  IB  KMitnoky  (1)  where  under 
Gen.  St.  c  57  {{  1,  3,  the  question 
whether  plaintiff  shall  recover  com- 
pensatory or  exemplary  damages  de- 
pends upon  whether  defendant  was 
guilty  of  ordinary  or  willful  negli- 
gence, the  character  of  the  action 
will  be  determined  by  the  character 
of  the  negligence  alleged  therein. 
Glvens  v.  Kentuclcy  Cent.  R.  Co.,  89 
Ky.  231,  12  SW  257,  11  KyL.  452. 
(2)  If  "ordinary  negligence,"  or  "neg- 
ligence," Is  alleged,  the  action  will 
t>e  considered  as  brought  under  the 
first  section.  Glvens  v.  Kentucky 
Cent.  R.  Co.,  supra.  (3)  Section  3 
allows  damages  caused  by  the  "wil- 
ful" negligence  of  any  person,  pro- 
vided such  person  leaves  a  widow  or 
minor  child,  for  whose  benefit  the 
recovery  is  had.  Section  1  allows 
a   recovery  by  an  administrator   for 


th»  negligent  killing  of  any  person, 
regardless  of  any  next  of  kin.  Un- 
der these  provisions,  a  petition  al- 
leging both  "gross  and  wilful"  neg- 
ligence, but  which  negatives  the 
right  to  recover  under  i  3,  neverthe- 
less presents  a  full  and  complete 
cause  of  action  under  {  1.  The  alle- 
gation in  reference  to  willful  neg- 
ligence may  be  stricken  out  as  suc- 
plusage.  Morris  v.  Louisville,  etc., 
R.  Co.,    12   SW   940,   11   KyL.  698. 

SB.  See  Assault  1  76;  Damages  } 
309. 

36.  Galveston,  etc.,  R.  Co.  v.  Le 
Glerse,  61  Tex.  189;  Campbell  v. 
Houston,  etc.,  R.  Co.,  2  Tex.  Unrep. 
Cas.    473. 

87.  Campbell  v.  Houston,  etc.,  R. 
Co..  2  Tex.  Unrep.  C^s.  478.  But  com- 
pare Peers  v.  Nevada  Power,  etc., 
Co.,  119  Fed.  400  (under  a  statute 
containing  a  similar  provision). 

[a]  m  Mimutnai  (1)  in  conform- 
ity with  the  rule  obtaining  in  that 
state,  where  there  is  no  allegation 
of  punitory  damages,  compensatory 
damages  alqne  can  be  recovered.  Gll- 
flllan  V.  McCrillis.  84  Mo.  /  A.  676. 
(2)  Where  exemplary  damages  are 
sought,  a  mere  allegation  of  gross 
negligence  Is  not  sufficient.  Otto 
Kuehne  Preserving  Co.  v.  Allen,  148 
Fed.  666,  78  CCA  418,  8  AnnCas  746 
(uhder  the  Missouri  statute). 

[b]  In  Taouu^  where  plaintiff 
seeks  to  recover  both  actual  and 
exemplary  damages,  the  better  prac- 
tice Is  that  such  damages  "shall  be 
claimed  by  proper  allegations.  In  the 
nature  of  two  distinct  counts  on  dif- 
ferent causes  of  action,  or  cross- 
action,  with  averments  respectively 
appropriate  to  each  remedy,"  as  the 
two  cases  are  essentially  different  as 
to  the  facts  necessary  to  be  alleged 
and  proved.  Galveston,  etc.,  R.  Co. 
V.  'Le  Glerse,   51   Tex.   189. 

38.  See  supra  this  section. 

39.  International,  etc.,  R.  Co.  v. 
Culpepper,  19  Tex.  Clv.  A.  182,  46  SW 
922. 

[a]  Thna,  a  petition  which  al- 
leges that  plaintiffs  are  the  wife  and 
minor  children  of  the  deceased,  his 
contribution  to  their  support,  his 
age,  habits  of  sobriety  and  industry, 
and  earnings,  and  pleads  for  a  Judg- 
ment for  damages  for  and  on  ac- 
count of  hia  death,  is  not  defective 
because  it  omits  an  ad  damnum 
clause.  International,  etc.,  R.  Co.  v. 
Culpepper,  19  Tex.  Civ.  A.  182,  46 
9W    922. 

¥>.     See  supra  {  57;  infra  {  201. 

41.  Peters  v.  Southern  Pao.  Co., 
160  Cal.  48.  116  P  400;  Bond  v.  San 
Francisco  United  R.  Co.,  159  Cal. 
270.  113  P  366,  48  L.RANS  687,  Ann 
Casl912C  50;  Morgan  v.  Southern 
Pac.  Co..  96  Cal.  510.  30  P  603,  29 
AmSR  143,  17  L.RA  71;  Young  v. 
Fresno  Flume,  etc.,  Co.,  24  Cal.  A. 
286,  141  P  29;  Hennesey  v.  Bavarian 
Brewing  Co.,  63  Mo.  A.  111. 

[a]  BalattonsUF  of  plaintiff  and 
deoeaaed. — A  complaint  alleging  the 
relationship  of  the  parties  and  the 
minority  of  the  deceased  and  that 
he  was  injured  while  In  the  employ- 
ment of  defendant,  whereby  plain- 
tiff lost  the  benefit  of  his  services, 
sufHciently  shows  that  plaintiff .  was 


entitled  to  the  services  lost.  Bur- 
ton v.  Missouri  Pac  R  Co.,  32  Mo. 
A.    455. 

43.     See  supra  {  67;  Infra  {  202. 

43.  Ga. — Perry  v.  Georgia  R.,  etc., 
Co..  85  Ga.  193,  11  BE  606;  Alien  v. 
Atlanta  St.  R.  Cte..  54  Ga.  603;  Bell 
v.  Wooten,  63  Qa.  684. 

Ind. — Pennsylvania  Co.  v.  Lilly,  73 
Ind.  252.  See  also  £lwood  Electric 
St.  R.  Co.  v.  Rosa,  26  Ind.  A.  268, 
68    NE    535. 

N.  J. — ^Ferguson  v.  Delaware,  etc.. 
Tel.,  etc.,  Co.,  71  N.  J.  L.  59.  58  A 
74. 

Tox. — Austin  Rapid  Transit  R.  Ca 
V.  Cullen,  (Clv.  A.)  29  SW  25. 

Wis. — Luessen  v.  Oshkosh  Electric  • 
Light,  etc..   Co.,  109  Wis.  94,  85  NW 
124. 

44.  James  v.  Central  of  Georgia  R. 
Co.,  138  Ga.  415,  75  SE  431.  41  LRANS 
795,  AnnCasl913D  468;  El  wood  Elec- 
tric St.  R.  Co.  V.  Ross,  26  Ind.  A. 
258,  68  NE  586;  Tucker  v.  Draper, 
62  Nebr.  66,  86  NW  917,  64  LRA 
821 

[a]  ■nfloianoy  of  allsrattoiu — (1) 
A  complaint  by  a  father  for  the 
death  of  his  Infant  child,  which  al- 
leges that  he  would  h^ve  been  en- 
titled to  her  services  had  she  lived. 
Is  not  defective  In  falling  to  allege 
that  the  .father  is  entitled  to  the 
services  and  earnings  of  the  child. 
Elwood  Electric  St.  R.  Co.  v.  Ross, 
26  Ind.  A.  268,  68  NE  635.  (2)  A  pe- 
tition In  an  action  by  a  parent  for 
the  death  of  a  young  child,  alleg- 
ing that  he  was  a  precocious  child, 
capable  of  and  did  run  errands  for 
petitioner,  was  strong  and  robust, 
with  unusual  physical  powers  for  a 
child  of  his  age.  and  rendered  serv- 
ices worth  five  dollars  a  month,  etc., 
was  sufficient  on  Its  face  to  show 
that  petitioner  was  entitled  to  re- 
cover for  loss  of  service.  James  v. 
Central  of  Georgia  R.  Co..  138  Ga. 
415,  75  SE  431,  41  LRANS  796,  Ann 
Casl913D    468. 

[b]  SsoMissd  nadar  contraot,— A 
complaint  alleging  that  the  child  was 
in  plaintiff's  employment  under  a 
contract,  but  failing  to  state  for 
what  length  of  time,  or  the  value 
of  the  services  rendered,  or  the 
damages  sustained,  is  insufficient. 
Bell  V.  Wooten.  53  Ga.  684. 

[c]  "rlnanoial  vain*  of  the  life." 
—An  averment  In  the  declaration 
demanding  damages  for  "the  finan- 
cial value  of  the  life  of"  the  child, 
"from  the  lime  he  was  killed  until 
the  time  he  reached  his  majority,  and 
for  punitive  damages."  is  not  equiv- 
alent to  an  allegation  of  damages  for 
the  loss  of  the  services  of  the  child, 
and  cannot  sustain  an  action  there- 
for. Perry  v.  Georgia  R.,  etc.,  Co., 
85  Ga.  193.  11   SE  606. 

[d]  KosB  of  soolatT  of  dactwd. 
An  allegation  that,  by  reason  of  the 
negligence  of  defendant,  "the  plain- 
tiff had  been  made  to  suffer  great 
mental  pain  and  anguish,  had  been 
deprived  of  the  happiness  and  com- 
fort" of  the  society  of  the  person 
killed,  "and  had  thereby  suffered 
great  damage,"  although  It  does  not 
contain  sufficient  allegations  of  loss 
of  ser^ces  during  the  minority  of 
the  chUd  to  .entitle  plalnUff   to   full 
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era!  rule,*'  where  special  damages,  are  sought  to  be 
recovered,"  they  must  be  specially  pleaded.*'  The 
'  rule  applies  wheVe  plaintiff  seeks  to  recover  for 
funeral  or  other  expenses  incident  to  the  death,*^ 
but  it  has  been  held  that  it  is  not  necessary  to 
aver  that  the  charges  were  reasonable.**  While 
damages  for  loss  of  services  generally  may  be  re- 
cpvered  as  general  damages,'"  yet  where  the  serv- 
ices are  not  such  as  are  usually  performed  by  de- 
cedent,'*  or  are  of  peculiar  value  to  a  beneficiary  in 
his  trade  or  profession,''  they  should  be  pleaded  and 
proved. 

[$  150]  (4)  In  Action  for  Benefit  of  EsUte. 
In  an  action  by  a  personal  representative  for  the 
benefit  of  the  decedent's  estate,  plaintiff  should  al- 
lege or  state  facts  showing  that  the  estate  sus- 
tained actual  damages.'* 

[$151]  n.  Penalty.  Where  the  statute  pre- 
scribes a  precise  sum  recoverable  by  way  of  pen- 
alty', the  petition  must  demand  the  exact  amount 
damages  for  auch  loss.  Is  neverthe- 
less a  grood  demsnd  for  the  loss  of 
services  from  the  time  of  the  death 
until  the  commencement  of  the  ac- 
tion. Pennsylvania  Co.  ▼.  Lilly,  73 
Ind.   2E2. 

[e]  Kosa  of  Boelaty  and  ^snioas 
of  deceaaad.  It  Is  sufficient  to  al- 
lege that  plaintiff  has  been  dam- 
agred  "by  reason  of  the  losb  of  the 
service  and  society  and  fellowship" 
of  the  deceased  in  the  sum  of  Ave 
thousand  dollars.  Tucker  v.  Draper, 
82  Nebr.  66.  86  NW  917,  54  LRA 
321. 

46.  See  Damaires  S  306. 
4a.    Spaolal   damayaa   see   Infra    { 

193  et  seq. 

47.  U.  S.— Swift  V.  Johnson,  138 
Fed.  867,  71  CCA  «19,  1  LRANS 
1161. 

Cal.— Oav  V.  Winter,  34  Cal.  IBS. 

Del. — ^Baldwin  v.  People's  R.  Co., 
23  Del.  81,  76  A  1088. 

Ga. — ^James  v.  Central  of  Oeorffla 
R.  Co.,  138  Oa.  415.  75  SB  431,  41 
LRANS    795,    AnnCaslSlSD    468. 

Ind. — Pennsylvania  Co.  v.  Lilly,  73 
Ind.    252. 

Minn. — Sykora  y.  J.  I.  Case  Thresh- 
ing Mach.  Co..  59  Minn.  130,  60  NW 
1008. 

N.  T. — SatTord  v.  Drew,  10  N.  T. 
Super.  627,  12  NTLegOlis  160;  Roeder 
V.  Ormsby,  13  AbbPr  834, '  22  How 
Pr  270. 

Oh. — ^McClardy  v.  Chandler,  3  Oh. 
Dec.  (Reprint)  1,  2  WklyLOas  1. 

Tex. — International,  etc.,  R.  Co.  ▼. 
Boykin,  32  Tex.  Civ.  A.  72.  74  SW 
98;  Gulf,  etc.,  R.  Co.  v.  Younger, 
(Civ.    A.)    40    SW    423. 

[a]  Injury  to  Ulacsdsat's  bnataaaa. 
— MoCIardy  v.  Chandler,  3  Oh.  Dec. 
(Reprint)    1,   2  WklyLGas  1. 

48.  U.  S. — Swift  V.  Johnsoh,  138 
Fed.  867,  71  CCA  619,  1  LRANS 
1161. 

Cal. — Gay  v.  Winter,  34  Cal.  158. 

Del. — Baldwin  v.  People's  R.  Co., 
23    Del.    81,    76    A    1088. 

Ga. — James  v.  Central  of  Georgia 
~     Co..    138    Ga.    415.    75    SB    431,    41 


LRANS   795,    AnnCasl913D   469. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Ooodykoontz,  119  Ind.  Ill,  21  NE 
472,    12    AmSR    371. 

Minn. — Sykora  v.  J.  L.  (3as6 
Threshing  Mach.  Co.,  69  Minn.  130, 
60    NW    1008. 

N.  T. — Roeder  v.  Ormsby,  13  AbbPr 
334,    22   HowPr    270. 

[a]  Kadlcal  attaftdaaoa.  —  Roeder 
V.  Ormsby,  13  AbbPr  (N.  T.)  334,  22 
HowPr  270;  International,  etc.,  R. 
Co.  V.  Boykin,  32  Tex.  Civ.  A.  72. 
74   SW   93. 

[b]  Xa  aa.  aoUon  by  a  guardian 
for  wrongful  death  of  his  infant 
ward,  the  guardian  having  no  right 
of  action  except  to  reimburse  the 
ward's  estate  for  expenditures  for 
care,  medical  attendance,  and  funeral 


expenses,  he  must  allege  that  he  haa 
paid  out  money  for  the  same,  and 
that  the  estate  has  sustained  loss 
to  that  extent.  Louisville,  etc.,  R. 
Co.  V.  Ooodykoontz,  119  Ind.  Ill,  21 
NB  472,  12  AmSR  371. 

40.  Roeder  v.  Ormsby,  13  AbbPr 
(N.  T.)  334,  22  HowPr  270;  Interna- 
tional, etc.,  R  Cte.  v.  Boykin,  82  Tex. 
Civ.    A.    72,   74    SW    93. 

50.  Hopkins  V.  Atlantic,  etc,  R. 
Co..  36  N.  H.  9,  72  AmD  287;  Dela- 
ware, etc,  R.  (Jo.  V.  Jones,  128  Pa. 
808,  18  A  830;  Missouri  Pac  R.  Co. 
V.  Lehmberg,  75  Tex.  61,  12  SW  838; 
Texas,  etc.,  R.  Co.  v.  C!urry,  64  Tex. 
85;  Gulf,  etc.,  R.  (^.  v.  Tounger, 
(Tex.  Civ.  A.)  40  SW  423.  See  also 
supra    {    148. 

51.  Missouri,  etc.,  R.  Co.  v.  Vance, 
(Tex.  Civ.  A.)  41  SW  167;  Gulf,  etc, 
R.  Co.  V.  Tounger,  (Tex.  Civ.  A.)  40 
SW  423  (action  for.  death  of  plain- 
tiff's wife). 

63.  Gulf,  etc,  R..C0.  v.  Younger, 
(Tex.    Civ.    A.)    40   SW   428. 

S3.  Bancroft  v.  Boston,  etc,  R. 
Corp-,  11  Allen  (Mass.)  84;  Bald- 
ing V.  Black  Hills,  etc,  R.  Co.,  3 
S.  D.  869,  53  NW  750;  Haley  v.  Mo- 
bile, etc.,  R.  Co.,  7  Baxt.  (Tenn.) 
239;  Fowlkes  v.  Nashville,  etc.,  R. 
Co.,    9    Heisk.    (Tenn.)    829. 

[a]  Bnla  applied. — Where  a  per- 
sonal representative  may  maintain 
an  action  on  behalf  of  the  estate, 
and  the  widow  a  similar  action  on 
behalf  of  herself  and  her  children, 
a  complaint,  in  an  action  by  a  per- 
sonal representative,  alleging  the 
damages  to  have  been  sustained  by 
the  widow  and  children,  and  not  by 
the  estate,  is  fatally  defective,  as 
such  an  action  can  be  brought  by 
the  widow  only.  Belding  v.  Black 
Hills,  etc.,  R.  Co.,  3  S.  D.  369.  53  NW 
750. 

64.  Casey  v.  St.  Louis  Transit  Co., 
205  Mo.  721,  103  SW  1146  [rev  II* 
Mo.  A.  235,  91  SW  419];  Gormley  v. 
St.  Louis  Transit  Co.,  126  Mo.  A. 
405,  103  SW  1147  toverr  Marsh  v. 
Kansas  City  Southern  R.  Co.,  104  Mo. 
A.    577,    78    SW   284]. 

66.     See  Pleading  [31  Cyc  68,  638]. 

66.  CaX. — Esrey  v.  Southern  Pac. 
R.  Co.,  103  Cal.  641,  37  P  500;  Kramm 
v.  Stockton  Electric  R.  C:o.,  3  Cal. 
A.    606.    86    P    903. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Smith, 
119  Ga.  667,  46  SE  853;  Klllian  v. 
Augusta,  etc.,  R.  Co.,  79  Ga.  234, 
4  SB  165,  11  AmSR  410;  Chick  V. 
Southwestern  R.  Co.,  57  Ga.   357. 

Ind. — Sherfey  v.  EvanavIUe,  etc., 
R.  Co.,  121  Ind.  429,  23  NB  273;  Clore 
V.  Mclntlre,  120  Ind.  262,  22  NE 
128;  Cleveland,  etc.,  R.  Co.  v.  Champe, 
55   Ind.  A.   243.   102  NB  868. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mills, 
57  Kan.  687.  47  P  834  [dlst  Llme- 
keller  v.  Hannibal,  etc.,  R.  Co.,  33 
Kan.   83,  5  P  401,  52  AmR  523]. 


of  the  penalty,  and  if  less  is  demanded  no  cause  of 
action  is  stated.** 

[$  152]  0.  Surplusage  and  Immaterial  Allega- 
tions. Under  the  general  rule,"  immaterial  and  un- 
necessary averments  may  be  regarded  as  surplus- 
age **  and  stricken  from  the  pleading  as  irrelevant."^ 
Nor  can  it  be  objected  that  such  allegations  have 
not  been  made.**  But  when  an  immaterial  averment 
has  been  traversed  by  the  general  issue,  it  becomes 
a  material  allegation,  and  must  be  sustained  by 
proof.'* 

[i  153]  p.  Baising  and  Waiving  Objections. 
The  rules  of  local  practice  will  control  as  to  rais- 
ing objections  to  plaintiff's  pleading  and  the  waiv- 
ing or  curing  of  defects  therein." 

[$  154]  2.  Indictment.  Under  statutes  impos- 
ing a  fine  or  forfeiture  upon  a  corporation  for 
wrongfully  causing  death,  and  authorizing  recov- 
ery therefor  by  indictment  for  the  benefit  of  desig- 
nated beneficiaries,*^  the  indictment  should  contain 

Ky. — East  Tennessee,  etc.  R.  Co. 
V.  Slmms,  99  Ky.  404,  3(  SW  171.  S8 
SW  131.  18  KyL  761;  Morris  v.  I^ou- 
laville,  etc..  R.  Co.,  12  SW  940.  11 
KyL   698. 

Mo. — Jones  v.  Kanaaa  City,  etc 
R.  Co.,  178  Mo.  628,  77  SW  89*.  101 
AmSR    434. 

S.  C. — Free  v.  Southern  R.  Co..  78 
S.  C.  57,  58  SB  952;  Reed  v.  North- 
eastern   R.    Oi.,    37    S.    C.    42,    16     SE 
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Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Langston,  (Civ,  A.)  125  SrW 
334;  Rlgdon  v.  Temple  Water  Works 
Ct>.,  11  Tex.  Civ.  A.  642,  32  SW    828. 

Vt. — ^Preston  v.  St.  Johnsbury,  etc- 
R.   Co.,  <4   Vt.   280,   25  A  486. 

W.  Va. — Searle  v.  Kanawha,  «tc_ 
R.  Co.,  32  W.  Va.  370,  9  SB  248. 

[a]  Povartr  of  paraaW— A  com- 
plaint in  an  action  by  parents  for 
the  death  of  their  minor  child  la 
not  objectionable  because  it  contains 
allegations  of  the  poverty  of  such 
parents.  St.  Lcuis  Southwestern  R. 
Co.  V.  Langston,  (Tex.  Civ.  A.)  126 
SW    334. 

67.  KiUlan  v.  Augusta,  etc,  R. 
Co.,  79  Oa.  234,  4  SE  165.  11  AmSR 
410;  and  cases  supra  note  56. 

[a]  AllagatloBa  of  loaa  of  aodaty, 
ato. — In  an  action  by  a  widow  for 
the  death  of  her  husband,  allegations 
that  she  has  been  deprived  of  h  Is 
society  and  companionship,  and  been 
caused  great  mental  pain  and  suf- 
fering, are  properly  stricken  out  as 
Irrelevant,  aa  no  damages  can  be 
recovered  for  auch  loaa.  KiUlan  v. 
Augusta,  etc.  R.  Co.,  79  Ga.  234.  4 
SB  165,  11  AmSR  410. 

68.  Conant  v.  Griffin,  48  111.  410; 
Bledsoe  v.  Stokes,  1  Baxt.  (Tenn.) 
312.  See  also  supra  I  147  text  and 
note  30. 

[a]  Bvlaanoa  need  not  ba  plaadaa. 
— It  is  not  necessary  to  set  forth  the 
evidence  necessary  to  prove  care  or 
negligence.  Andrew  v.  CMoago,  etc 
R.   Co.,   46   111.  A.   269. 

80.  Wabash,  etc.,  R.  Co.  v. 
Shacklet,    105    111.    364,   44  AmR   791. 

60.  See   Pleading   [31   Cyc   714   et 

iinaiirtgiaat  see  Pleading  [31  Cyc 
359]. 

Banumaz  aee  Pleading  [31  Cyc  269 
et   sea]. 

Xlsutetton  aa  %o  ttaoa  to  raa  see 
Limitations  of  Actions  [26  Cyc  1395]. 

KDtlont 
In    arrest    see    Judgments    [23    Cyc 

8241. 
To  dismiss  see  Dismissal  and  Non- 
suit. [14  Cyc  387]. 
To  make  more  specific  sea  Pleading 

[81    Cyc   644]. 
To     strike     see     Pleading     (31     Cyc 
615]. 

Plaa  IB  abatamaat  aaa  Flaadlar  [31 
Cyc    162]. 

61.  Bee  aupra  i  106. 


For  lata*  aaaaa,  daraiopmaBta  and  obaavaa  In  the  law  aee  cumulative  Annotatlona,  aama  tltla,  page  and  not*  aombar. 
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an  all^ation  that  there  are  in  existence  persons 
answering  to  such  statutory  des^ation.**  Like- 
wise the  indictment  should  allege  tiie  negligence  of 
defendant  for  vhich  the  fine  or  forfeiture  is  imposed 
by  the  statute,*^  and  where  the  statute  imposes  a 
fine  or  penalty  for  gross  negligence,  it  is  insufficient 
to  allege  facts  which  would  merely  indicate  ordi- 
nary negligence  on  the  part  of  defendant  or  his 
Agents.**  It  is  not  necessary,  however,  for  the  in- 
dictment to  allege  that  the  deceased  was  in  the 
exercise  of  ordinary  care,  where  it  sets  out  the 
particular  acts  of  negligence  causing  the  death.*' 
It  is  not  necessary  to  allege  that  death  was  instan- 
taneous.'* 

Administration.  If  the  statute  gives  the  fine  to 
the  use  of  the  executor  or  administrator  for  the 
benefit  of  the  beneficiaries,  it  must  be  alleged  that 
letters  of  administration  have  been  taken  out  in 
the   state  where  the  indictment  is  laid.*^ 


9a.  SUte  -v.  Qrand  Trunk  R.  Co., 
60  Me.  145:  Coin.  v.  Boston,  etc., 
R.  Co.,  121  Mass.  36;  Corn.  v.  Eastern 
R.  Co.,  E  Gray  (Uass.)  473;  Com.  v. 
Boston,  etc.,  R.  Corp..  11  Cusb. 
(Masa.)  S12;  State  v.  Manchester, 
etc..  R.  Co.,  S2  N.  H.  528;  State  v. 
Gllmore,    24    N.    H.    461. 

Ca3  ■nfiotouy.  —  An  allegration 
that  defendant  is  liable  to  a  fine 
"to  the  use  of"  the  prosecutor,  "who 
has  been  duiy  appointed  adminis- 
trator of  said  deceased,  and  the  heirs 
at  laiv  of  said  deceased,"  is  suffl- 
cient.  Com.  v.  Eastern  R.  Co.,  5  Gray 
(Mass.)     473. 

[b]     AltofW  aaaMS  of  kwellela- 
rl— .      (1)  where  the  statute  provides 
that    the   forfeiture  shall  be  payable 
to    the    administrator  for   the  benefit 
of  those  entitled  thereto,   the  names 
of   the  beneflciaries  need  not  be  set 
forth.        Com.     v.     Boston,     etc.,     R. 
Corp.,     11    Cush.    (Mass.)    517.      (2) 
And    In   such  case,   where  the  indict- 
ment alleaea  that  there  are  heirs  at 
lair      of     the     deceased     llvinK,     and 
further  adds  that  the  names  of  auch 
heirs    at    law    are    unknown    to    the 
jurors,    the    allesation    is    sufficient. 
Com.    V.    Boston,    etc.,    R.    Corp.,    11 
Cush.   (Mass.)  G12.  (3)  But  where  the 
forfeiture  is  payable  directly   to  the 
heirs   or  next  of  kin,  there  must  be 
an  allegation  setting  out  the  names 
of    such    beneficiaries,    and    a    mere 
averment  that  there  are  persons  en- 
titled    to    the    forfeiture    is    tnsufB- 
cient.     State  v.  Grand  Trunk  R.  Co., 
60    Me.    145.      (4)    And    in    such    case 
an    allesation    in    the    indictment    to 
the    effect    that    the    names    of    the 
beneflciaries  of  the  deceased  are  un- 
known   to   the   Jurors    Is   Insufficient. 
State  V.  Grand  Trunk  R.  Co.,  CO  Me. 
145. 

[c]  Jtmaxmt  lies  for  failure  to 
make  such  an  allegation.  Com,  v. 
Boston,  etc.,  R.  (Jo.,  121  Mass.  36; 
Com.  V.  Eastern  R.  Co.,  6  Gray 
(Mass.)    473. 

6S.  Com.  V.  Fitchburg;  R.  Co.,  120 
Mass.  372;  State  v.  Manchester,  etc., 
R.  Co.,  52  N.  H.   528. 

(a]  The  partionlar  acts  of  wtgil- 
fwaoe  (1)  or  carelessness  need  not 
be  alleged.  State  v.  Manchester,  etc., 
R.  Co..  52  N.  H.  528.  (2)  But  if  It 
)a  averred  that  defendant  was  negll- 
Kent  in  certain  particulars,  the  proof 
will  be  confined  to  those  particulars. 
Com.  V.  Fitchburg  R.  Co.,  126  Mass. 
472.  (3)  Under  an  allegation  that 
the  servant  of  defendant  corporation 
ran  a  locomotive  "rashly  and  with- 
out watch,  care,  or  foresight,  and 
with  great,  unusual,  unreasonable, 
and  improper  speed,"  evidence  to 
show  such  servant's  negligence  to 
ring  the  bell  or  sound  the  whistle 
is  inadmissible.  The  use  of  the 
words  "rashly  and  without  watch, 
care,  and  foresight"  is  not  equiva- 
lent to  an  Averment  of  failure  to 
cdmply  with  these  conditions.  Com. 
V.  Fitchburg  R.  Co.,   126   Mass.   472. 


[b]  She   4«fTCe 

required  depends  largely  on  the  stat- 
ute under  which  the  indictment  is 
brought,  but/  in  general,  no  greater 
particularity  is  required  than  In  civil 
actions.  State  v.  Manchester,  etc., 
R.   CU>.,   62  N.   H.   628. 

[c]  ralloM  to  irive  wamliw. — ^Un- 
der St.  (1S71)  o  852,  evidence  of  the 
failure  of  a  railway  corporation  to 
give  the  signal  required  by  law  when 
approaching  a  crossing,  is  not  ad- 
missible. In  the  absence  of  an  alle- 
gation in  the  Indictment  of  such  neg- 
ligence on  the  part  of  defendant. 
Com.  V.  Fitchburg  R.  Co.,  120  Mass. 
373. 

[d]  Ham**  of  defeaOaa*'*  «Mrv- 
■irts <  An  Indictment  against  a  rail- 
road company  under  St.  (1840)  c  80, 
need  not  set  out  the  names  of  the 
employees  of  the  company  who  are 
charged  with  negligence,  nor  the 
jmrtlcular  employment  in  which  they 
were  engaged  at  the  time  of  the  ac- 
tion. Com.  v.  Boston,  etc..  R.  Corp., 
11    Cush    (Mass.)    512. 

[e]  Tolls  paU  br  passenger^— 
Where,  in  an  indictment  against  a 
common  carrier,  it  is  alleged  that 
defendant  was  a  common  carrier  of 
passengers  for  hire,  and  that  the 
deceased  was  a  passenger  for  hire  in 
the  steamboat  of  defendant,  further 
allegations  relating  to  the  tolls  im- 
posed by  defendant  aie  unnecessary. 
Com.  V.  East  Boston  Ferry  C!o..  13 
Allen    (Mass.)     589. 

6^  Com.  V.  Boston,  etc.,  R.  Co., 
133  Mass.  383;  Com.  v.  Fitchburg  R. 
Co.,  120  Mass.  372;  State  v.  Manches- 
ter, etc.,  R.  Co.,  62  N.  H.  628. 

[a]  Okaiglaff  aeanraats  jriOL.  asg- 
Ugence.  (1)  An  indictment  cbarg- 
ing  negligence  by  the  failure  of  de- 
fendant, in  running  its  locomotive, 
to    slow    up    as    required    when    ap- 

firoachlng  a  certain  highway  cross- 
ng,  and  to  give  proper  signals  and 
warning,  while  the  attention  of  the 
deceased  was  distracted  by  another 
train  approaching  from  the  opposite 
direction,  so  that  he  was  struck  and 
killed  by  the  first  named  locomotive, 
was  held  to  allege  negligence  on  the 
part  of  the  servants  of  the  corpora- 
tion and  not  of  the  corporation  itself, 
and  is  bad  for  failing  to  allege  gross 
negligence,  as  it  is  only  for  the  gross 
negligence  of  its  servants  that  a 
corporation  is  liable.  Cora.  v.  Bos- 
ton, etc.,  R.  Ck>.,  133  Mass.  383.  (2) 
And  an  indictment  alleging  that,  by 
reason  of  the  unfitness,  gross  negli- 
gence and  carelessness  of  the  serv- 
ant of  defendant  corporation,  the  life 
of  the  deceased,  a  passenger,  was 
lost,  is  sufficient  to  charge  the  serv- 
ant of  defendant  with  gross  negli- 
gence. Com.  V.  Brockton  St.  R.  Co., 
143  Mass.  501,  10  NE  606. 

es.  Com.  V.  Fitchburg  R.  Co.,  10 
Allen  (Mass.)  189:  State  v.  Manches- 
ter, etc.,  R.  Co.,   52  N.  H.  628. 

[a]  Seaeaaed  without  faalt^— It  is 
not  necessary  to  allege  that  the  de- 


Dnididty.  An  indietmoit  charging  negligence  on 
the  part  of  defendant,  and,  in  the  same  count,  negli- 
gence of  the  servants  of  defendant  is  noC  bad  for 
duplicity,  as  but  one  offense  is  charged.'^ 

[$  156]  S.  Plea  or  Answer.  The  plea  or  an- 
swer is  governed  by  the  rules  relating  to  such  plead- 
ings in  other  civil  actions.*'  It  is  not  necessary,  in 
order  to  raise  an  issue,  that  a  denial  be  made  in 
the  precise  words  of  the  averment  sought  to  bo 
controverted,  but  any  averment  in  the  answer  which, 
if  found  to  be  true,  necessarily  shows  that  the 
allegation  of  the  complaint  as  to  the  same  matter 
is  untrue  is  a  good  traverse,  and  sufficient  as  a 
denial.^*  Since  plaintiff  must  show  that  he  has  the 
right,  under  the  law  and  the  facts,  to  maintain  his 
action,'^  defendant  is  not  bound  to  allege  where  the 
injury  oocuned  or  that  it  'v^as  committed  in  an- 
other state.'*  The  general  issue  puts  in  issue  the 
existence  of  statutory  beneficiaries  surviving'* 
of   paxUoalaxltv 


ceased  was  In  th;  exercise  of  ordi- 
nary care,  as  such  an  averment  would 
not  be  required  in  a  civil  action. 
State  V.  Manchester,  etc.,  R.  Co.,  52 
N.   H.    528. 

[b]  Vegattoa  of  vlolatioii  of  miss. 
— It  is  not  necessary  to  allege  that 
the  deceased  was  not  vlolatliig  the 
rules  of  defendant  corporation,  by 
being  on  its  road  contrary  to  law  at 
the  time  of  the  accident,  although 
such  clroumstanoes  would  exonerate 
defendant  from  liability.  Com.  v. 
Fitchburg  R.  Co.,  10  Allen  (Masa) 
189. 

68.  Ck>m.  V.  Metropolitan  R.  Co., 
107  Mass.  236  (under  the  SL  [1864] 
o   229    }    37). 

[a]  The  maore  faot  that  a  «tvU 
aoitioa  lias  under  another  statute 
when  the  death  is  not  instantaneous 
does  not  render  such  an  allegat,ion 
necessary.  Com.  v.  Metropolitan  R. 
Co.,    107    Mass.    236. 

67.  Com.  V.  Sanford,  12  Gray 
(Mass.)    174. 

[a]  Shows  \u  ImpHoatioa^— The 
fact  that  administration  has  been 
taken  out  may  be  shown  by  reason- 
able Implication  from  the  wording  of 
the  Indictment,  and  an  allegation 
that  the  administrator  "has  been 
duly  appointed,  and  now  is,  admin- 
istrator of  said"  deceased,  has  been 
held  sufficient  to  show  that  admin- 
istration was  taken  out  in  the  state 
in  which  the  indictment  was  brought. 
Com.  V.  East  Boston  Ferry  Co.,  It 
Allen   (Mass.)   689. 

68.  State  v.  Manchester,  etcu  R. 
Co..   52  N.   H.   628. 

69.  tiamphear  v.  Buckingham,  S3 
Conn.  237.  Bee  generally  Pleading 
[31  Cyc  126  et  seq]. 

[a]  By  dMnoxzlBC  and  oniMar  to 
dany  the  fasts  defendant  admits  the 
existence  of  sufficient  negligence  to 
give  a  right  to  recover  under  the 
statute.  Lamphear  v.  Buckingham, 
33  Conn.  237. 

70.  Slmoneau  v.  Pacific  Electrio 
R.  Co.,  169  Cal.  494,  116  P  320.  See 
generally   Pleading    [31   Cyc   188], 

71.  See  supra  |   129. 

78.  Debevoise  v.  New  York,  etc., 
R.    Co.,    98    N.    T.    377.    60    AraR    683 

Sate  30  Hun  479].  Sea  also  supra 
134. 

[a]  Sole  applied.  —  Where  the 
right  of  action  exists  only  by  vir- 
tue of  statute,  and  as  the  statute 
has  no  extraterritorial  efCect,  an  ac- 
tion may  not  be  maintained  where 
the  act  complained  of  is  done  in  an- 
other  state  without  proof  of  the 
existence  of  a  similar  statute  in  that 
state,  and  hence  It  is  not  necessary 
in  such  an  action  for  defendant  to 
allege  that  the  wrong  was  commit- 
ted in  another  state.  Debevoise  v. 
New  York,  etc.,  R.  Co.,  98  N.  Y.  377, 
50  AmR  683    [aff  30   Hun  479]. 

73L  Conant  v.  Griffin,  48  111.  410; 
Toledo,  etc.,  R.  Cte.  v.  Lander.  48  Ind.* 
A.  56,  96  NB  319.  But  compare  War- 
ner   V.    West«m    North    C^arolina    R. 
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as  well  as  the  commission  of  the  act  complained 
of,'*  but  such  plea  does  not  admit  the  identity  of 
the  deced^ed,'*  nor  does  it  put  in  issue  the  owner- 
ship, possession,  or  operation  of  the  instrumentali- 
ties or  property  which  caused  the  death  alleged.'* 
A  denial  that  the  act  was  unlawfully  and  wrong* 
fully  done  admits  that  the  act  was  done  and  pre- 
sents no  issue  of  fact.'' 

Special  defenses.  In  order  that  defendant  may 
avail  himself  of  a  special  defense  which  is  not 
available  undev  the  general  issue,  he  must  specially 
plead  it.'*  Under  some  statutes  the  defense  of  con- 
tributory negligence  must  be  specially  pleaded;"  but 
usually  evidence  of  the  contributory  negligence  of 
decedent  is  admissible  under  a  general  denial.^"  In 
some  jurisdictions  it  is  held  that  the  statutory  re- 
quirement that  a  written  notice  stating  the  time, 
place,  and  facts  of  the  injury  shall  be  served  on 
defendant  within  a  prescribed  time  imposes  a  con- 
dition subsequent  to  the  right  of  action,  and  plaintiff 
is  not  Required  to  plead  or  prove  the  giving  of  the 


notice,  but  the  failure  to  give  it  is  a  defense  to  be 
pleaded  and  proved  by  defendant.*' 

Limitation,  of  actioB.  The  question  of  the  dae 
commencement  of  an  action,  under  a  statute  ^ving 
the  right  of  action  for  death,  if  commenced  within  a 
prescribed  time,  is  properly  raised  by  a  plea  in 
bar,*^  and  as  a  general  rule  defendant  is  not  re- 
quired specially  to  plead  the  limitation  in  th^  stat- 
ute in  order  to  entitle  him  to  insist  upon  the  ob- 
jection that  the  action  was  not  brought  within  the 
time  limited,**  although  there  are  some  decisions 
to  the  contrary.** 

Capacity  to  sue.  Plaintiff's  capacity  to  sue  as 
personal  representative,  or  in  other  words  his  title 
to  maintain  the  action,  can  be  put  in  issue  only  by 
a  special  plea  or  denial,**  as  by  a  plea  of  ne  unques 
administrator,**  and  by  pleading  the  general  issue 
or  a  general  denial,  defendant  admits  plaintiff's 
capacity  and  title  as  stated  in  the  complaint."  A 
plea  of  ne  unques  administrator  goes  oidy  to  plain- 
tiff's right  to  maintain  the  suit,  and  does  not  deny 


Co.,  94  N.  C.  250  (holding  that  there 
Is  a  presumption  that  every  Intestate 
leaves  next  of  kin,  and  the  pacty 
who  wishes  to  negative  the  presump- 
tion must  aver  and  prove  it). 
74.  Conant  v.  Griffin,  48  III.  410.- 
70.  Johnson  v.  ChicaKO  City  R. 
Co.,   166   111.  A.   49. 

78.  Thomas  v.  Anthony,  261  111. 
288,    103    NE    974. 

77.  Rutherford  v.  Foster,  126 
Fed.    187,    60    CCA    129. 

78.  Ga. — Central  of  Georgia  R. 
Co.  v.  X>eIiOach,  18  Ga.  A.  362,  89  SB 
433. 

Ky.— Kentucky  Utilities  Co.  v; 
McCarty,  169  Ky.  38,  183  BW  287 
(violation  of  child  labor  statute). 

Miss. — ^Louisville,  etc.,  R.  Co.  v. 
Thomas,  87  Miss.  600,  40  S  257  (llle- 
Kitlmacy    of    deceased    child). 

Mo. — Taber  v.  Missouri  Pac.  R.  Co., 
186  SW  688. 

Okl.— Ft.  Smith,  etc.,-'  R.  Co.  v. 
Knott,    169    P   847. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Seale,    (Civ.   A.)    148   SW  1099. 

Que. — Laflamme  v.  Levis  Ferry  Co., 
47  Que.  Super.  291;  Quebec  Cent.  R. 
Co.  V.  Glllanders,  16  Que.  Q.  B.  414. 
-  [a]  Aot  of  CK>d  Is  such  a  special 
defense.  Ft.  Smith,  etc.,  R.  Co.  v. 
Knott,    (Okl.)    159  P  847. 

[b]  iBtaxateta  oomnMroe.  —  The 
defense  that  the  person  killed  was, 
at  the  time  of  the  accident,  engaged 
in  interstate  commerce  under  his 
employment  by  defendant,  must  Ije 
specially  pleaded.  Central  of  Geor- 
gia R.  Co.  V.  DeLoach,  18  Ga.  A.  362, 
89    SB   433. 

[c]  BmtilOTMS'  UablUty  Aot. — 
Facts  showing  the  application  of 
the  Federal  Employers'  Liability  Act 
should  be  pleaded  as  a  defense  to 
an  action  brought  under  a  state  stat- 
ute. Taber  v.  Missouri  Pac.  R.  Co., 
(Mo.)  188  SW  688;  St.  Louis,  etc.,  R. 
Co.  V.  Seale,  (Tex.  Civ.  A.)  148  SW 
1099. 

79.  Ala. — ^Alabama  Great  South- 
em  R.  Co.  V.  McWhorter,  166  Ala. 
269,  4T  S  84;  CAiambers  v.  Hllner 
Coal,  etc.,  Co.,  143  Ala.  256,  39  S  170 
(plea  held   sufficient). 

Aria. — De  Amado  v.  Friedman,  11 
Ariz.   66,   89  P   688. 

Ky. — Carter  Coal  Co.  v.  Love,  178 
Ky,  49,  190  SW  481;  Kentucky  Utili- 
ties Co.  V.  McCarty,  169  Ky.  38,  183 
SW  237. 

Me. — Curran  v.  Lewlston,  etc.,  R. 
Co.,  112  Me.  96.  90  A  973  (under 
Pub.  L.  [1913]  c  27). 

N.  T. — Sackheim  v.  Plgueron,  216 
N.  T.  62,  109  NE  109  [rev  163  App. 
Div.  180,  148  NTS  27] ;  Zimmerman 
V.  Ullmann,  173  App.  Div.  650,  160 
NTS  81  (under  Code  Civ.  Proo. 
{    841b). 

N.  C. — ^Davls  V.  Seaboard  Air  Line 


R.   Co.,    136   N.  C  116,   48   SB  691,  1 
AnnCas  214. 

And  see  statutory  provisions. 

[a]  ■t»tnt*r*tro««av«L— TheNew 
York  statute  Is  retroactive  as  it  op- 
erates only  as  a  change  in  proce- 
dure and  the  mode  of  attaining  and 
defending  rights,  and  applies  to  ac- 
tions pending  at  the  time  when  it 
took  effect.  Sackheim  v.  Plgueron, 
215  N.  T.  62,  109  NE  109  [rev  163 
App.  DIv.  180,  148  NTS  27]:  Skel- 
ton  V.  Lehigh  Valley  R.  Co..  171  App. 
Div.  91,  156  NTS  835.  Contra  Qrelf 
V.  BufTalo,  etc.,  R.  Co.,  206  N.  T. 
239,  98  NE  462  (holding  for  special 
reason  that  Labor  L.  {  202a  Is  not 
retroactive);  Skelton  v.  Lehigh  Val- 
ley R.  Co.,  164  App.  Dlv.  789,  150  NTS 
97  (holding  that  Code  Civ.  Proc.  { 
841b  Is  not  retroactive  and  does  not 
apply  to  an  action  for  death  oc- 
curring prior  to  the  enactment  of 
the  statute);  Clancy  v.  New  Tork, ' 
eta,  R.  Co.,  157  App.  Dlv.  337,  142 
NTS  268  [foil  Grelf  v.  Buffalo,  etc., 
R  Co.,  supra]. 

[b]  SaffloioBoj  of  plMUIiiv>— In 
an  action  by  a  father,  as  adminis- 
trator of  his  deceased  Infant  child, 
to  recover  damages  for  his  death,  an 
answer  charging  "plaintiff"  with 
contributory  negligence  will  be  con- 
strued as  charging  contributory  neg- 
ligence on  the  part  of  the  father. 
Davis  V.  Seaboard  Air  Line  R.  Co.,  136 
N.   C.   115.  48   BE  591,   1  AnnCas   214. 

Burden  of  prorlnr  eontrlbntoTy 
b*KUv*bc«  see    infra    i    167. 

-SlaiattS'a  4iit7'  t»  BafaMve  see 
supra   S   137. 

80.  Pittsburgh,  etc.,  R.  Co.  v. 
Rogers,  46  Ind.  A.  280,  87  NE  28. 

81.  Splnello  v.  New  York,  etc.,  R. 
Co.,  183  Fed.  762,  106  CCA  189;  Bulk- 
ley  V.  Norwich,  etc.,  R.  Co.,  81  Conn. 
284,  70  A  1021,  129  AmSR  212.  See 
also  Philadelphia,  etc.,  R.  Co.  v. 
State,  68  Md.  372  (holding  that, 
where  defendant  to  an  action  brought 
under  the  Code  art  66  5  3  does  not 
demand  the  particulars  required  to 
be  furnished  by  that  section,  but  flies 
Its  pleas  without  it,  It  may  be  con- 
sidered as  having  waived  its  right 
to  have  it). 

Plaintiff's  duty  to  allar*  and  provs 
see    supra    !    145. 

82.  County  V.  Pacific  Coast  Borax 
Co.,  67  N.  J.  L.  48.  60  A  906  [aff  68 
N.  J.  L.  273,  63  A  386];  Lambert 
V.  Ensign  Mfg.  Co.,  42  W.  Va.  813,  28 
SE   431. 

[a]  Tarn,  of  pl«a. — "The  plea  on 
the  part  of  defendant  would  have 
been:  'The  plaintiff's  cause  of  action 
did  not  accrue  within  two  years  next 
before  the  bringing  of  the  suit,  and 
this  he  is  ready  to  verify.' "  Lam- 
bert V.  Ensign  Mfg.  Co.,  42  W.  Va. 
813,    817,    26    SE    431. 


83.  U.  8. — Stem  V.  La  Compagnie 
Generale  Transatlantlque,  110  Fed. 
996. 

Ark. — Earnest  v.  St.  Louis,  etc.,  R. 
Co.,   87  Ark.    66,   112  SW  141. 

•  Ind. — Hanna  v.  Jeffersonville  R- 
Co.,  32  Ind.  113  (properly  raised  by 
demurrer). 

N.  T. — Colell  V.  Delaware,  etc.,  H. 
Co.,  80  App.  Dlv.  342.  80  NTS  675. 

N.  C. — Bennett  v.  North  Carolina 
R.  Co.,  169  N.  C.  346.  74  SE  883:  Gul- 
ledge  V.  Seaboard  Air  Line  R.  Co..  147 
N.  C.  334,  60  SE  1184,  126  AmSR  544 
[reh  den  148  N.  C.  567,  62  SE  732]. 

Oh. — Pittsburg,  etc.,  R.  Co.  ». 
Hlne,  25  Oh.  St.  629. 

Pa. — Martin  v.  Pittsburg  R.  Co.. 
227  Pa.  18,  76  A  837,  26  LRANS  1221. 
19   AnnCas   818. 

W.  Va. — Lambert  v.  Ensign  Mfg 
Co..  42  W.  Va.  813,  26  SE  431. 

Flalntlff's  dnty  to  allaga  and  pxvn 
see  supra  {   146. 

Watov*  and  affset  of  UmltatlOB  aee 
supra   I   83. 

8C  Wall  V.  Chesapeake,  etc.  R. 
Co.,  200  III.  66,  66  NE  632  [rev  101 
III.  A.  431]:  Chiles  v.  Drake,  2  Hetc 
(Ky.)  146,  74  AmD  406. 

85.  III. — Chicago,  etc.  R.  Co.  v. 
Smith,  180  111.  453;  64  NE  325  (all 
77  III.  A.  492];  Hughes  v.  Richter, 
161  in:  409,  43  NE  1066  [aff  60  III 
A.  616];  Union  R,  etc.,  Co.  v.  Shack- 
let,    119    111.   232.    10   NE  896. 

Ky.— Louisville  v.  Hart.  148  Ky. 
171,  136  SW  212,  36  LRANS  207. 

Nebr. — Burlington,  etc.,  R.  Co.  v- 
Crockett,  17  Nebr.  670,  24  NW  219. 

Oh. — Coney  Island  Co.  v.  Mitsch.  J 
OhNPNS    81. 

Wis. — Ewen  V.  Chicago,  etc,  R.  Co., 
38  Wis.  613. 

[a]  Bavooatlon  of  anUioilty. — 
Where  an  administratrix  had  author- 
ity to  bring  an  action  at  the  tliti" 
of  the  commencement  of  such  action, 
a  subsequent  revocation  of  her  au- 
thority must  be  specially  pleaded, 
knd  cannot  be  put  in  lasue  by  a  gen- 
eral denial  of  her  authority  "to  su* 
or  recover  in  and  maintain,  this  ac- 
tion." Burlington,  etc,  R.  Co,  v. 
Crockett,  17  Nebr.  670,  24  NW  219. 

PlalBtUPa  duty  to  allow  oi^aetty 
to  ana  see  supra  9  144. 

ae.  MUbra  v.  Sloss-Sheffield  Steel, 
etc,  Co.,  182  Ala.  622,  62  B  176,  4< 
LRANS  274;  Louisville,  etc.,  R  Co. 
v.  Trammell,  93  Ala.  350,  9  S  870; 
Denver,  etc,  R  Co.  v.  Woodward.  4 
Colo.  1;  Hanley  v.  West  Virginia, 
etc,    R.    Co.,    69    W.    Va.    419,    53  SK 

87.  Ala.— Louisville,  etc..  R  Co- 
V.  Trammell,  93  Ala.  360,  9  S  S70. 

III. — Hughes  V.  Richter.  161  HI 
409.  43  NE  1066  [aff  60  111.  A  616]: 
Johnson  v.  Chicago  City  R  C\)..  166 
111.  A.  49;  Balsewlcs  v.  Chicago,  etc. 


For  latar  caaaa,  davalopmsnts  and  obaagaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fault  on  the  part  of  defendant.^^  It  has  been  held 
that,  in  an  action  by  a  widow,  an  allegation  that 
no  personal  representative  has  b^en  appointed  is  put 
in  issue  by  an  unverified  denial."^ 

[i  156]  4.  Replication  or  Beply.  The  rules 
which  govern  replications  and  replies  in  other  civil 
actions*"  apply  in  an  action  for  wrongful  death.'^ 

[i  157]  5.  Amended  or  Sapplemeatal  Pleadings 
' — a.    In  CtenenL'^    Where  the  declaration  or  com- 


plaint states  a  good  cause  of  action,  ah  amendment 
which  does  not  set  up  a  new  cause  of  action  but 
makes  the  pleadings '  cdnform  to  the  evidence,  or 
which  cures  a  formal  defect,  may  properly  be  al- 
lowed,*' and  such  amendment  relates  back  to  the 
commencement  of  the  action,*^  and  may  be  made 
even  after  the  limitation  period  has  expired.*" 
Plaintiff  may,  on  motion,  be  compelled  to  amend  bis 
complaint  in  order  to  make  it  more  definite  and 


R.  Co.,  144  111.  A.  «»  [rev  on  other 
Bronnds  240  111.  238,  88  NB  734j: 
ChicaKO.  etc.,  R.  Co.  v.  Smith,  77  III. 

A.  492    [afC  180  111.  453.   64  NS  325]. 
Ind. — Plttsburffb,    etc.,    R.    Co.    v. 

Brown.  178  Ind.  11,  97  NE  146,  98 
NB    625. 

Nebr. — Burlington,  etc,  R,  Co.  v. 
Crockett,    17   Nebr.    470.    24   NW   219. 

Oh. — Coney  Island  Co.  v.  Mitsch,  8 
OhNPNS  81. 

W.  Va. — Hanley  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  69  W.  Va.  419, 
53   SB  625. 

88.  MIlDra  v.  Sloss-Sheffleld  Steel, 
etc.,  Co.,  182  Ala.  622,  62  S  176,  46 
LRANS    274.  , 

89.  Vaughn  v.  Kansas  City  North- 
western R.  Co.,  65  Kan.  686,  70  P 
602. 

FlalirtHTs  duty  to  slioir  oapaolty  to 
BO*  see  supra  !  144. 

90.  See  generally  Pleading  [81 
Cyc    241    et   seq]. 

91.  Pisano  v.  B.  V..  &  J.  F.  Shan- 
ley  Co.,  66  N.  J.  li.   1,  48  A  618. 

[a]  IIlTiBtiiatlon.  —  A  replication 
that  defendant  and  another  were 
Joint  tort-feasors  is  good  as  a  trav- 
erse to  an  averment  in  the  plea  that 
the  acts  complained  of  in  the  dec- 
laration were  committed  by  defend- 
ant   and    another    party.  -    Pisano    v. 

B.  M.  &  J.  F.  Shanley  Co.,  66  N.  J. 
r..  1,  48  A  618. 

[bj  BdMMie  bj  toxttga.  aoninla. 
tx«tor<— Where  the  plea  sets  up  a  re- 
lease by  a  foreign  administrator,  a 
replication  alleging  fraud  in  the  ap- 
pointment of  such  foreign  adminis- 
trator, and  further  that  the  deceased 
at  the  time  of  his  death  was  a  resi- 
dent of  the  state  in  which  the  ac- 
tion was  brought,  and  that  the  cause 
of  action  arose  in  such  state  and  has 
always  been  outside  of  the  state  in 
'which  another  administrator  was  ap- 
pointed. Is  good.  Pisano  v.  B.  M.  & 
J.  F.  Shanley  Co.,  66  N.  J.  L.  1,  48 
A  618. 

99.  See  generally  Pleading  [31 
Cj-c  359  et  seq]. 

93.  U.  S.— Williams  v.  Scaife,  etc., 
Co.,  227  Fed.  922  (as  to  where  cause 
of  action  arose);  Dodge  v.  North 
Hudson,  188  Fed.  489  (issue  of  an- 
cillary letters  to  foreign  administra- 
tor plaintiff);  Hodges  v.  Kimball,  91 
Fed.  845.  34  CCA  103. 

Ala. — Central  of  Qeorgla  R.  Co.  v. 
EV>shee,   125  Ala.   199.   27   S  1006. 

Ark. — Texarkana  Gas,  etc..  Light 
Co.  V.  Orr,  59  Ark.  215,  27  SW  66, 
43   AmSR    30. 

D.  C. — Neubeck  v.  Lynch,  37  App. 
576.  37  LRANS  813. 

Ga. — Southern  R.  Co.  v.  Dickson, 
138  Ga.  371,  75  SB  462;  Central  of 
Georgia  R.  Co.  v.  Henson,  121  Ga. 
462,  49  SE  278;  Rome  R.  Co.  v.  Har- 
nett. 89  Ga.  718,  15  SE  639;  Van  Pelt 
V.  Chattanooga,  etc.,  R.  Co.,  89  Ga. 
706,  15  SB  622;  Ellison  v.  Georgia  R 
Co.,  87  Ga.  691.  13  SE  809;  Harris 
V.  Central  R.  Co.,  78  Ga.  625,  3  SE 
365;  Weekes  v.  Cottlngham,  58  Ga. 
559. 

111. — Muren  Coal,  etc.,  Co.  v.  How- 
ell, 217  111.  190,  75  NB  469;  Chicago 
Terminal  Transfer  Co.  v.  Helbreg,  99 
111.  A.  563;  Haynle  v.  Chicago,  etc., 
K.  Co.,  9  111.  A.  105. 

Ind. — Chicago,  etc.,  R.  Co.  v.  La 
Porte.  33   Ind.  A.  691,  71  NE  166. 

Iowa. — Kuhns  v.  Wisconsin,  etc., 
R.  Co.,  76  Iowa  67,  46  NW  92. 

Kan. — Harbert  v.  Kansas  City  Bl. 
R.  Co.,  91  Kan.  605,  138  P  641,  50 
LRANS  850;  Kansas  Pac.  R.  Co.  v. 
Salmon,    14    Kan.    612;    Atchison    v. 
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Twine,   9   Kan.    360. 

Ky. — Illinois  Cent.  R.  Co.  v.  Doher- 
ty,  153  Ky.  363,  155  SW  1119,  47 
LRANS  31;  Mills  v.  C^avanaugh,  94 
SW  651,  29  KyL  685;  Louisville,  etc., 
R.  Co.  V.  Pointer,  113  Ky.  952,  69  SW 
1108,  24  KyL  772:  Louisville  R.  Co. 
V.  Will,  66  SW  628.  23  KyL  1961; 
Roseberry  v.  Newport  News,  etc.,  R. 
Co.,  39  SW  407,  19  KyL  194;  Louis- 
ville, etc.,  R  Co.  V.  Berg,  32  SW  616, 
17  KyL  1105;  Louisville,  etc.,  R.  Co. 
V.  Case,  9  Bush  728;  Bowler  v.  Lane, 
3  Hetc.  311. 

La. — Blackburn  v.  Louisiana  R., 
etc,  Cte.,  128  La.  319,  64  S  865; 
Dellsle  V.  Bourrlague,  105  La.  77,  29 
S   731,   64   LRA   420. 

Mass. — Tinkham  v.  Everson,  219 
Mass.  164,  106  NB  602;  Gilpatrlck  v. 
Cotting,  214  Mass.  426,  101  NE  993 
(adding  new  count  under  St.  [1911] 
c.  375);  Herllhy  v.  Little,  200  Mass. 
2S4,  86  NE  294;  Daley  v.  Boston,  etc., 
R.  Co.,  147  Mass.  101,  16  NE  690. 

Mich. — Garrlty  v.  Detroit  Citizens' 
St.  R.  Co.,  112  Mich.  369,  70  NW  1018, 
37  LRA  629;  Walker  V.  Lake  Shore 
R.  Co.,  104  Mich.  606,  62  NW  1032. 

Mo. — Casey  v.  St.  Louis  Transit 
Co.,  206  Mo.  721.  103  SW  1146;  Weber 
V.  Hannibal.  83  Mo.   262. 

Nebr. — ^Zltnik  v.  Union  Pac.  R.  Co., 
95  Nebr.  152,  145  NW  344;  Burling- 
ton, etc.,  R.  Co.  v.  Crockett,  17  Nebr. 
570,    24    NW    219. 

N.  T. — Johnson  v.  Phc»nix  Bridge 
Co.,  197  N.  Y.  316,  90  NB  953;  Ben- 
yak  V.  Lehigh  Coal,  etc,  Co.,  166 
App.  DIv.  829,  152  NTS  329;  Storrs 
V.  Northern  Pac.  R.  Co.,  148  App.  Dlv. 
403.  132  NTS  954  [aff  208  N.  Y.  629 
mem,  102  NE  1114];  Casey  v.  Au- 
burn Tel.  Co.,  131  NTS  1  [aff  148  App. 
Dlv.  900   mem,   132   NTS   1123  mem]. 

N.  C. — Warner  v.  Western  North 
Carolina  R.  Co.,  94  N.  C.   250. 

Or. — Strauhal  v.  Asiatic  SS.  Co., 
48  Or.  100,  85  P  230. 

Pa. — Bradford  v.  Downs,  126  Pa. 
622,  17  A  884;  Geiger  v.  Madden,  58 
Pa.   Super.   616. 

_  S.  C. — Kitchen  v.  Southern  R.  Co., 
68  S.  C.  564,  48  SB  4,  1  AnnCas  547; 
Reed  v.  Northeastern  R.  Co.,  37  S.  C. 
42,   16  SE  289. 

Tenn. — Love  V.  Southern  R.  Co., 
108  Tenn.  104,  66  SW  475,  65  LRA 
47L 

Tex. — Ft.  Worth  Belt  R.  Co.  v. 
Jones,  (Civ.  A.)  182  SW  1184  (under 
Employers'   Liability  Act). 

"Where  an  amendment  does  not 
operate  totally  to  confer  jurisdic- 
tion, or  to  change  the  cause  of  ac- 
tion or  shift  the  right  of  actidn, 
but  merely  supplies  an  additional 
element  essential  to  a  proper  state- 
ment of  a  cause  of  action  defectively 
stated,  or  an  additional  '  jurisdic- 
tional averment  essential  to  clothe 
the  court  with  complete  power  to 
conduct  the  suit  to  a  legal  conclu- 
sion, it  should  be  allowed."  Neu- 
beck V.  Lynch,  37  App.  (D.  C.)  576, 
581,    37   LRANS   813. 

[a]  Wliat  dda>  oot  constltnt*  IMW 
cans*  of  action. — (1)  Alleging  more 
specifically  the  particular  acts  where- 
in defendant  was  negligent.  Smith 
V.  Missouri  Pac.  R.  Co..  56  Fed.  458, 
5  CCA  557  [rev  50  Fed.  760];  Central 
R.,  etc.,  Co.  v.  Densoo,  83  Ga.  266, 
9  SB  788;  Central  R.,  etc.,  Co.  v. 
Kitchens,  83  Ga.  83,  9  SB  827;  Harris 
V.  Central  R.  Co.,  78  Ga.  625,  3  SB 
356;  Muren  Coal,  etc.,  Co.  v.  How- 
ell, 217  111.  190,  75  NE  469;  Jefter- 
sonvUle,  etc..  R.  Co.  v.  Hendricks, 
41  Ind.  48;  Kuhns  v.  Wisconsin,  «tc., 


R.  Co..  76  Iowa  67,  40  NW  92;  Mills 
v.  Cavanaugh,  94  SW  651,  29  KyL 
686;  Moody  v.  Pacific  R.  Co.,  68 
Mo.  470.  (2)  Eliminating  surplus- 
age and  Inserting  an  allegation  of 
a  fact,  of  which  the  court  'Vfould  take 
Judicial  notice.  Williams  v.  Scaife, 
227  Fed.  922.  (3)  Giving  a  more  com- 
plete statement  of  the  original  cause 
of  action.  Denlnger  v.  American  Lo- 
comotive Co.,  185  Fed.  22,  107  CCA 
126;   Chicago,   etc.,   R.   Co.   v.   Young. 

67  Nebr.  568,  93  NW  922.  (4)  Alleg- 
ing that  one  of  two  Joint  defendants 
was  solely  guilty  of  the  negligence 
charged,  the  action  being  dismissed 
as  to  the  other  defendant.  Lottman 
V.  Barnett,  62  Mo.  159;  Reed  v.  North- 
eastern R.  Co.,  37  S.  C.  42,  16  SE  289. 

[b]  Wlter*  two  cansaa  of  aotiaB 
h»v«  bMB  allafsd. — When  a  declarar 
tlon  has,'  in  one  count,  stated  a  good 
cause  of  action  for  Injury  to  the  de- 
ceased before  death,  and  in  another 
Imperfectly  stated  a  cause  of  action 
for  damages  to  the  next  of  kin,  the 
declaration  may  be  amended  so  as  to 
state  correctly  the  latter  cause  of  ac-  ■ 
tion;  and  the  two  causes  of  action 
being  improperly  Joined,  plaintiff  may 
strike  out  his  first  count.  Daley  v. 
Boston,  etc.,  R.  Co.,  147  Mass.  101,  16 
NE  690. 

[c]  SataUs  of  AuMral  •zp«BMa«— 
A  demurrer  to  a  petition  which  seeks 
to  recover  for  funeral  expenses  Is 
properly  sustained  unless  plaintiff 
files  an  amendment  setting  forth  In 
detail  the  expenses  incurred.  James 
v..^Central  of  Georgia  R.  Co.,  138  Ga. 
415,  75  SE  431,  41  LRANS  795,  Ann 
Casl913D   468. 

[d]  Tim*  of  wniniainMtti — An 
amendment  may  be  made:  (1)  Pend- 
ing the  introduction  of  evidence  by 
defendant.  Harris  v.  Central  R.  Co., 
78  Ga.  525,  3  SE  355.  (2)  After  the 
testimony  is  In.  Seaboard,  etc,  R. 
Co.  V.  Koennecke,  239  U.  S.  362,  36 
set  126.  60  L.  ed.  324.  (3)  After  ver- 
dict. Haughland  v.  Avery  Coal,  etc., 
Co.,  152  111.  A.  573  [aff  246  111.  609,  93 
NE  40].  <4)  After  Judgment.  Louis- 
ville, etc.,  R.  Co.  v.  Pitt,  91  Tenn.  86, 
18  SW  118.  (5)  Within  thirty  days 
from  date  of  Judgment.  James  v. 
Central,  etc.,  R.  Co.,  138  Ga.  415,  75 
SE  431,  11  LRANS  795,  AnnCasl913D 
468. 

9*.  V.  S.— Williams  v.  Scaife.  227. 
Fed.  922;  De  Valle  da  Costa  v.  South- 
ern Pac.  Co.,  176  Fed.  843,  100  CCA 
'313  [certiorari  den  217  U.  S.  606,  30 
set  696.  54  L.  ed.  900]. 

D.  C. — Neubeck  v.  Lynch,  37  App. 
576.  37  LRANS  813. 

Ga. — South  Carolina  R.  Co.  v.  Nix, 

68  Ga.  672. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Pointer,  113  Ky.  952,  69  SW  1108,  24 
KyL  772. 

Mo. — Buel  V.  St.  Louis  Transfer 
Co..  45  Mo.  562. 

But  compare  Flatley  v.  Memphis, 
etc.,  R.  Co.,  9  Heisk.  (Tenp.)  230 
(holding  that,  In  an  action  by  the 
widow,  an  administrator  may.  it 
would  seem,  be  made  plaintiff  by 
amendment,  but  that  such  an  amend- 
ment does  not  relate  back  to  the 
original  bringing  of  the  action,  so  as 
to  bar  the  statute  of  limitations). 

96.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Miller.  221  U.  S.  408,  31  SCt  534.  55 
L.  ed.  789  [aff  (Tex.  Civ.  A.)  128  SW 
1165]. 

D.  C. — Neubeck  v.  Lynch,  37  App. 
576,   37   LRANS   813. 

Ind. — Jeffersonvllle,  etc.,  R.  Co.  v. 
Hendricks,  41   Ind.  48. 
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certain;^  and  the  original  writ  may  sometimes  be 
referred  to  for  the  purpose  of  aiding  a  defective, 
or  of  supplying  an  omitted,  averment  in  the  declara- 
tion.*' The  court  in  allowing  an  amendment  may 
impose  such  terms  as  seem,  in  the  exercise  of  its 
sound  discretion,. to  be  just  and  reasonable."* 

New  cause  of  action.  It  is  error  to  permit  an 
amendment  which  sets  up  a  new  cause  of  action," 
and  this  is  especially  true  after  the  limitation  period 
has  expired.'  Hence  where  the  original  pleading 
states  no  cause  of  action  it  cannot  be  amended.' 
A  declaration  or  complaint  cannot  be  amended  so  as 


to  change  from  a  cause  of  action  under  one  statute 
to  a  cause  of  action  under  a  different  statute,*  or 
so  as  to  change  from  a  cause  of  action  based  on  a 
common-law  liability  to  a  cause  of  action  undo:  a 
death  statute.*  It  has  been  held,  however,  that 
where  it  ap{>ears  that  the  cause  of  action  relied  on 
is  under  a  certain  statute,  but  misdescribed,  it  is 
proper  to  allow  an  amendment  adding  a  new  count 
under  such  statute,'  or  an  amendment  striking  out 
the  words  erroneously  used.'  The  sufficiency  of 
an  amended  complaint  which  sets  up  a  new  cause 
of  action  is  to  be  determined  solely  by  its  own 


Iowa. — Kuhns  v.  Wisconsin,  eta, 
R.  Co.,  76  Iowa  67,  40  NW  92. 

Kan.— Harbert  v.  Kansas  City  Bl. 
R.  Co.,  9t  Kan.  605.  138  P  641,  50 
LRANS  850. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139,  179  SW  15.  I 

Pa. — Holmes  v.  Pennsylvania  R. 
Co.,  220  Fa.  189,  69  A  S«7,  123  AmSR 
685;  Huntington,  etc.,  R.,  etc.,  Co.  v. 
Decker,  84  Pa.   419. 

Tex. — Eiist  Line,  etc.,  R.  Co.  ▼.  Cul- 
berson. 72  Tex.  375,  10  SW  706,  13 
AmSR  805,  3  LRA  567;  Ft.  Worth 
Belt  R.  Co.  V.  Jones,  (Civ.  A.)  182 
SW  1184  (under  Employers'  Liability 
Act). 

96.  Nobrden  v.  Northeastern  R. 
Co..  64  S.  C.  492,  32  SE  524;  FlttS  V. 
Waldeck,  Bl  Wis.  567,  8   NW  363. 

BUI  of  pactlonlan  see  Infra  {  169. 

97.  Westcott  V.  Central  Vermont 
.R.  Co.,   61  Vt.  438,   17  A  745. 

9&  Williams  v.  Scalfe,  227  Fed. 
922;  Warner  v.  Western  North  Caro- 
lina R.  Co.,  94  N.  C.  250.  See  gener- 
ally Pleading  rSl  Cyc  8T7]. 

99.  U.  S. — Boston,  etc..  R.  Co.  v. 
Hurd,  108  Fed.  116,  47  CCA  615,  56 
LRA  193  [certiorari  den  184  U.  S.  700, 
22  set  939,  46  L.  ed.  765]. 

111. — Hackman  v.  Staunton,  190  111. 
A.  645;  McCray  v.  Moweaqua  Coal 
Mln.,  etc..  Co.,  149   111.  A.   565. 

Ky, — Randolph  v.  Snyder,  139  Ky. 
159.  129  SW  662;  Hackett  v.  Loul«- 
ville,  etc.,  R.  Co.,  95  Ky.  236,  24  SW 
871,  16  KyL  612. 

Me. — Sawyer  v.  Perry,  88  Me.  42,  88 
A  660. 

Mass. — Herlihy  v.  Little,  200  Mass. 
284.  86  NB  294. 

Mich.— Hurst  v.~  Detroit  CSty  R. 
Co.,  84  Mich.   539,   48  NW  44. 

N.  J. — Rankin  v.  New  Jersey  Cent. 
R.  Co.,  77  N.  J.  L.  175,  71  A  56:  Fits- 
henry  V.  Consolidated  Tract.  Co.,  6S 
N.  J.  L.   142.   42  A   416. 

N.  T. — Johnson  v.  Phoenix  Bridge 
Co.,  133  App.  Dlv.  807,  118  NYS  88 
[mod  on  other  grounds  197  N.  Y.  816, 
90  NB  953]. 

N.  C. — Bolick  V.  Southern  R.  Co., 
138  N.  C.  370,  60  SE  689. 

S.  C. — Lilly  V.  Charlotte,  etc.,  R. 
Co.,  32  S.  C.  142,  10  SE  932;  All  V. 
Barnwell  County,  29  S.  C.  161,  7  SB 
58. 

Tex. — Texas  Cent.  R.  Co.  v.  Frailer, 
(Civ.  A.)  34  SW  664  [rev  on  other 
grounds  90  Tex.  33,  36  SW  432]. 

Man. — Johnson  v.  Canadian  North- 
ern R.  Co.,  19  Man.  179. 

[a]  wiMt  oowrtltBtM  amw  mum 
of  kcrtion. — (1)  Setting  up  entirely 
different  theory.  Martin  v.  I^ittsburg 
R.  Co.,  227  Pa.  18,  75  A  837,  26  LRA 
NS  1221,  19  AnnCas  818.  (2)  Alleg- 
ing a  different  kind  of  negligence 
based  upon  different  relations  of  the 
parties.  Martin  v.  Pittsburg  R.  Co., 
supra.  (3)  A  petition  alleging  that 
death  was  caused  by  the  "gross  and 
wilful  neglect"  of  defendant  cannot 
be  amended  by  charging  that  the  In- 
Jury  was  caused  by  the  "gross  negli- 
gence" of  defendant,  as  such  allega- 
tions charge  respectively  two  distinct 
causes  of  action,  one  to  recover  for 
suffering,  and  the  other  for  death. 
Hackett  v.  Louisville,  etc.,  R.  Co.,  96 
Ky.  238.  24  SW  871.  15  KyL  612.  (4) 
An  action  by  decedent  himself  for  the 
Injuries  which  ultimatelyresulted  In 


death  cannot  be  amended,  after  his 
death,  so  as  to  allege  a  cause  of  ac- 
tion for  such  death.  Bolick  v.  South- 
ern R.  Co.,  138  N.  C.  370,  50  SB 
689. 

[b]  iBortssliir  drauud  for  dam- 
•fM, — (1)  In  New  York  It  has  been 
held  that  Const.  (1894)  art  1  {  18, 
providing  that  "the  right  of  action 
now  existing  to  recover  damages  for 
injuries  resulting  In  death  shall 
never  be  abrogated,  and  the  amount 
recoverable  shall  not  be  subject  to 
any  statutory  limitation,"  does  not 
operate  retrospectively  so  as  to  ef- 
fect a  cause  of  action  which  had  ac- 
crued before  It  went  into  effect:  and 
hence  that  a  motion  to  amend  the 
complaint  by  increasing  the  claim 
for  damages  may  be  denied  upon  the 
ground  that  such  constitutional  pro- 
vision does  not  operate  upon  a  cause 
of  action  antedating  its  own  exist- 
ence. Isola  V.  Weber,  147  N.  Y. 
329,  41  NB  704  [rev  13  Misc.  97,  34 
NYS  77].  (2)  But  it  has  been  held 
that  such  amendment  Is  not  a  pre- 
judicial error  where  the  verdict  does 
not  exceed  the  original  statutory 
limit.  Bums  v.  Houston,  etc..  Ferry 
R.  Co.,  15  Misc.  19,  86  NYS  774. 

1.  y.  S.— Williams  v.  Scalfe,  227 
Fed.  922;  Boston,  etc„  R.  Co.  v.  Hurd, 
108  Fed.  116,  47  CCA  615,  56  LRA 
193  [certiorari  den  184  U.  S.  700,  22 
set  939,  46  L.  ed.  765];  Atlanta,  etc., 
R  Co.  V.  Hboper,  92  Fed.  820,  35  CCA 
24. 

D.  C. — Neubeck  v.  Lynch.  37  App. 
576.  37  LRANS  813. 

111. — Foster  v.  St.  Luke's  Hospital, 
191  111.  94,  60  NB  803  [aff  86  111.  A. 
282];  Hackman  v.  Staunton,  190  111. 
A.  645;  Houghland  v.  Avery  Coal,  etc., 
Co..  152  111.  A.  573  [aff  246  III.  609,  9S 
NB  401. 

N.  J. — BHtihenry  v.  Consolidated 
Tract.  Co.,  63  N.  J.  L.  142,  42  A 
416. 

Pa. — Martin  v.  Pittsburg  R.  Co.,  227 
Pa.  18,  76  A  837.  26  LRANS  1221,  19 
AnnCas  818. 

Alta. — McKerral  v.  Edmonton,  6 
Alta.  L.  219. 

[a]  TMt  of  naw  onuM  of  •etioa.i — 
"The  decisions  of  the  courts  upon  the 
question,  as  to  what  Is  such  an  en- 
tire change  of  the  cause  of  action  as 
to  prevent  the  doctrine  of  relation 
back,  are  numerous;  and  the  true  test 
of  the  rule  Is,  does  the  amendment 
Introduce  a  new  right,  or  new  mat- 
ter, not  within  the  lis  pendens  and 
the  Is3ue  between  the  parties?"'  Hall 
V.  Louisville,  etc,  R.  Co.,  157  Fed. 
464,  468. 

[b]  BalatlOB  back. — Where  a  new 
and  different  cause  of  action  Is  stated 
In  the  amendment,  the  statute  of 
limitations  treats  the  action  as  com- 
menced when  the  amendment  Is  In- 
corporated into  the  .pleadings,  and 
not  as  brgun  when  tne  action  Itself 
was  commenced,  and  hence  will  be  a 
bar  to  the  new  cause  of  action  to  the 
same  extent  as  If  the  amendment 
were  a  new  and  Independent  suit. 
Williams   V.   Scalfe,   227   Fed.   922. 

[c]  Btatnts  most  b*  apeotallr 
plMtdod  In  order  to  raise  the  ques- 
tion. Houghland  v.  Avery  Coal,  etc., 
Co.,  152  111.  A.  573  [aff  246  111.  609, 
93  NB  40]. 

a.     U.    S.— Hulbert    v.    Topeka,    34 


Fed.  510. 

Ga. — Smith  v.  East,  etc.,  R.  Co..  84 
Ga.  183,  10  SB  602;  Bell  v.  Central 
R.  Co.,  78  Ga.  S20;  Selma,  etc.,  R.  Co. 
V.  Lacey,  49  Ga.  106. 

111. — Foley  V.  Suburban  R.  Co..  98 
111.  A.  108. 

Mich. — Hurst  v.  Detroit  City  R.  Co.. 
84  Mich.  539.  48  NW  44. 

Mo. — Chandler  v.  Chicago,  etc.,  R. 
Co.,  251  Mo.   692,   158  SW  36. 

N.  D. — Harshman  v.  Northern  Pac. 
R.  Co.,  14  N.  D.  69,  108  NW  412. 

S.  C. — Kitchen  v.  Southern  R.  Co.. 
68  S.  C  564,  48  SB  4,  1  AnnCas  647; 
Lilly  V.  Charlotte,  etc.,  R.  Co.,  32 
S.  C.  142,  10  SB  982. 

[a]  Alloglaf  ton  of  ■etiiu— . — 
Where  plaintifra  only  right  of  ac- 
tion Is  for  the  loss  of  the  services 
of  the  deceased,  a  declaration  or 
complaint  failing  to  allege  such  loss 
of  services  cannot  be  amended  so  as 
to  supply  the  omission.  Smith  v. 
Bast,  ete.,  R.  Co.,  84  Ga.  183,  10  SB 
602;  Bell  T.  Central  R.  Co.,  73  Ga. 
520. 

3.  Hall  V.  Louisville,  etc..  R.  Co.. 
167  Fed.  464;  Hurst  v.  D«trolt  City  R 
Co.,  84  Mich.  6S9,  48  NW  44  (under 
Howell  St.  {{  7397,  8314);  Lilly  v. 
Charlotte,  etc.,  R.  Co.,  82  S.  C.  142. 
10  SB  932;  All  V.  Barnwell  County. 
29  S.  C.  161,  7  SE  58.  But  compare 
Williams  V.  Scalfe,  227  Fed.  922 
(holding  that  an  amendment  elimi- 
nating an  allegation  that  the  right  of 
action  was  given  under  the  laws  of 
New  Jersey,  and  proceeding  on  the 
theory  that  it  was  given  by  the  laws 
of  Vermont,  did  not  set  up  a  new  or 
different  cause  of  action,  since  the 
reference  to  the  laws  of  New  Jersey 
In  the  first  complaint  was  surplusage, 
and  the  amendment  merely  eliminat- 
ed the  surplusage  and  Inserted  an 
allegation  of  a  fact,  of  which  the 
court  would  take  Judicial  notice). 

4k  U.  S. — Boston,  etc.,  R.  Co.  v. 
Hurd,  108  Fed.  116,  47  CCA.  616.  56 
LRA  193  [certiorari  den  184  IT.  a 
700.  22  set  939.  46  L.  ed.  765]. 

Cal. — Groom  v.  Bangs,  153  Cal.  4E6, 
96  P  503. 

III. — McOay  v.  Moweaqua  Coal 
Mln..  etc.,  Co.,  149  111.  A.  666. 

Kan. — Kansas  City  v.  Hart,  60  Kan. 
684,  57  P  938. 

Me. — Anderson  ▼.  Wetter,  lOS  Me. 
257,  69  A  105,  15  LRANS  lOOS. 

5.  De  Valle  da  Costa  v.  Southern 
Pac.  Co..  176  Fed.  843,  160  CCK  SIS 
[certiorari  den  217  U.  S.  606,  30  SCt 
«98,  54  L.  ed.  900]:  Polvere  v.  Hugh 
Nawn  Contracting  Co.,  216  Mass.  199, 
102  NB  334;  Upson  v.  Boston,  etc,  R. 
Co..  211  Mass.  446,  98  NE  82. 

[a]  rsdona  Bmyloyoni'  TilaMltty 
Aot.— Amendments  may  be  allowed  to 
bring  the  case  within  the  Federal 
Employers'  Liability  Act.  Seaboard. 
etc..  R.  Co.  V.  Koennecke,  289  U.  S. 
352,  36  SCt  126,  60  L.  ed.  324  Taff 
101  S.  C.  86,  85  SE  874];  Central  Ver- 
mont R.  Co.  V,  White,  238  TJ.  8.  507. 
35  SCt  865,  59  L.  ed.  1433,  AnnCa* 
1916B  252;  Missouri,  etc.  R.  Co.  v. 
Wulf.  226  U.  S.  570,  86  SCt  135,  67  L. 
ed.  365;  Lanis  v.  Illinois  Cent  R.  Co.. 
140  La.  1.  72  S  788. 

6.  Louisville,  etc..  R.  C!o.  v.  Rob- 
inson, 141  Ala.  825,  37  S  431. 

[a]  Buto  appUad.  —  Where  a 
mother,  as  administratrix  of  a  minor. 
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allegations  without  xef erence  to  the  original  com- 
plaint.' 

Alleging  existence  of  beneficiaries."  Failure  to  al- 
lege the  existence  of  beneficiaries,  for  whose  benefit 
the  action  is  brought,  may  be  cured  by  amendment,* 
unless  there  is  no  evidence  to  support  the  proposed 
amendment  ;'0  and  it  has  been  held  that  such  an 
amendment  may  be  made  after  the  expiration  of  the 
statute  of  limitations,^^  but  there  is  authority  to 
the  contrary'.'^  An  inaccuracy  in  the  statement  as 
to  the  number  of  beneficiaries  entitled  to  damages, 
where  the  names  of  such  distributees  have  been 
stated,  maybe  amended  by  striking  out  the  names 
of  those  not  entitled  to  reaver,"  or  by  adding  the 
names  of  those  improperly  omitted.^*  But  it  has 
been  held  that,  where  an  amendment  changing  the 


brought  an  action  (or  his  death  as 
alleged  "under  the  provisions  of  sec- 
tion 25  of  the  Code"  which  did  not 
permit  her  to  maintain  the  action,  an 
amendment  strllclng  out  the  words 
quoted,  leaving  a  right  of  action  good 
under  another  section  of  the  code, 
was  properly  allowed,  it  not  stating 
a  new  and  different  cause  of  action. 
Louisville,  etc.,  R.  Co.  v.  Robin- 
son, 141  Ala.  325,  37  S  431. 

7.  Groom  v.  Bangs,  153  Cal.  466, 
9C  P  503. 

[a]  Xhu,  where  an  original  com- 
plaint for  injuries  to  the  wife  was 
filed  by  plalntltt  and  his  wife  before 
her  death,  and  after  her  death  an 
amended  complaint  was  filed  by 
plalntlfT  alone  to  recover  as  heir  of 
his  wife  for  negligently  causing  her 
death,  the  filing  of  the  amended  com- 
plaint was.  In  effect,  a  discontinuance 
of  the  previous  action,  and  the  be- 
ginning of  a  new  cause  of  action,  and 
the  sufficiency  of  the  amended  com- 

glaint  was  to  be  determined  solely 
y  its  own  allegation,  without  refer- 
ence to  the  original  complaint. 
Groom  v.  Bangs,  153  Cal.  456,  96  P 
503. 

8.  AUeglsf  ezlataBc*  of  beaa- 
flclarlM  see  supra  {  140. 

9.  D.  .  C. — Neubeck  v.  Lynch,  37 
App.  676,  37  LRANS  81S. 

Ga. — Van  Pelt  v.  Chattanooga,  etc., 
R.  Co.,  89  Qa.  706,  15  SB  622;  South 
Carolina  R.  Co.  v.  Nix,  68  Oa.  572. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Helbreg,  99  111.  A.  563;  Haynle 
V.  Chicago,  etc.,  R.  Co.,  9  111.  A.  105. 

Ky. — Illinois  Cent.  R.  Co.  v.  Doher- 
ty,  153  Ky.  363,  155  SW  1119,  47  LRA 
NS   31. 

Pa. — Huntington,  etc.,  R.,  etc.,  Co. 
V.  Decker,  84  Pa.  419. 

S.  C. — ^Nohrden  v.  Northeastern  R. 
Co..  64  S.  C.  492,  32  BE!  524. 

Tenn. — Louisville,  etc..  R.  Co.  T. 
Pitt,  91  Tenn.  88,  18  SW  118. 

[a]  ninatratlon. — ^Where  an  ac- 
tion, under  a  statute  giving  the  right 
of  action  to  the  husband,  widow, 
children,  or  parents  of  deceased.  Is 
brought  by  a  husband  for  the  negli- 
gent killing  of  his  wife,  and  the 
statement  of  claim  does  not  set  forth 
the  names  of  the  children,  the  state- 
ment may  be  amended  by  Inserting 
such  names.  McArdle  v.  Pittsburg  R. 
Co..  41  Pa.  Super.  162. 

[b]  On  motion  plaintiff  may  be  re- 
quired to  amend  the  complaint  so  as 
definitely  to  state  the  person  for 
whose  benefit  the  action  is  brought. 
Nohrden  v.  Northeastern  R.  Co.,  54 
S.   C.   492,  32   SB  524. 

[c]  Altar  Jadymant^— In  Tennes- 
see, where  a  declaration  has  failed  to 
allege  the  existence  of  a  widow  and 
children  or  next  of  kin,  an  amend- 
ment to  remedy  such  defect  cannot 
be  made  after  Judgment,  as  in '  that 
state  only  defects  in  matters  of  form 
may  be  rectified  after  Judgment  is 
rendered.  Louisville,  etc.,  R.  Co.  v. 
Pitt.  91  Tenn.  86,  18  SW  118. 

la  Illinois  Cent.  R.  Co.  v. 
Doherty,  158  Ky.  363,  165  SW  1119,  47 
LRANS   31.  _ 

11.    Huntington,  etc.,   R.,  etc.,  Co. 


V.  Decker,  84  Pa.  419. 

[a]  Bnla  appIla<U— Where  under 
the  statute  the  right  of  action  is  in 
the  widow,  but  the  declaration  must 
state  who,  are  the  parties  entitled  in 
such  action,  and  the  widow  brings  the 
action  within  the  time  allowed  by 
statute,  and  before  trial,  but  not 
within  the  period  of  limitation,  the 
declaration  is  amended  by  naming 
the  children  as  Jointly  entitled  to 
damages  with  her,  the  suit  is  prop- 
erly brought,  as  the  limitation  has  no 
application  to  the  subsequent  amend- 
ment. Huntington,  etc.,  R.,  etc.,  Co. 
V.  Decker.  84  Pa.  419. 

la.  ^Foster  V.  St.  Luke's  Hospital, 
191  l\i.  94,  60  NB  803;  Foley  v.  Subur- 
ban R.  Co.,  98  111.  A.  108-  Paschal  v. 
Owen,  77  Tex.  683,  14  SW  208. 

[a]  Adolt  eUlOMB.— Where  chil- 
dren are  adults  at  the  time  of  the 
killing,  the  statute  of  limitations  be- 
gins to  run  against  them  at  once,  and 
hence  the  petition  cannot  be  amended 
so  as  to  add  them  as  parties,  after 
the  period  of  limitation  has  expired. 
Paschal  v.  Owen,  77  Tex.  683,  14  SW 
203. 

13.  Reed  v.  Northeastern  R.  Co., 
37   S.  C.   42,  16   SB  289. 

14.  St.  Louis,  etc.,  R.  Co.  v.  Block, 
79  Ark.  179,  96  SW  166;  Chicago,  etc., 
R.  Co.  V.  La  Porte,  33  Ind.  A.  691,  71 
NE  166;  Ft.  Worth,  etc.,  R.  Co.  v. 
Wilson,  85  Tex.  616,  22  SW  678. 

IB.  Hall  V.  Louisville,  etc.,  R.  Co., 
167  Fed.  464;  Atlanta,  etc.,  R.  Co.  v. 
Hooper.  92  Fed.  820,  35  CCA  24  (un- 
der Milllken  &  V.  Code  Tenn.  {<  3130- 
3134). 

le.  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  672;  Lustig  v.  New  York,  etc., 
R.  Co.,  66  Hun  647,  20  NTS  477. 

17.  Selma,  etc.,  R,  Co.  v.  Lacey; 
49  Ga.  106. 

18.  Bee  generally  Pleading  [31  Cyo 
469  et  seqL 

19.  tJ.  S. — Roman  v.  Lehigh  Val- 
ley Coal  Co.,  241  Fed.  596;  In  re 
Horsa,  232  Fed.  993;  Keystone  Coal, 
etc.,  Co.  V.  Fekete,  232  Fed.  72.  146 
CCA  264;  Reardon  v.  Balaklaln  Cons. 
Copper  Co.,  193  Fed.  189;  J.  B.  &  J.  M. 
Cornell  Co.  v.  Ward,  168  Fed.  51,  93 
CCA  473;  Leman  v.  Baltimore,  etc., 
R.  Co.,  128  Fed.  191;  Hodges  v.  Kim- 
ball, 91  Fed.  845,  34  CCA  103. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Block,  79  Ark.   179,  95  SW  155. 

Ga. — Van  Pelt  v.  Chattanooga,  etc., 
R.  Co.,  89   Ga.   706.   16   SB   622. 

ni. — Litchfield  Coal  Co.  v.  Taylor, 
81  111.  590;  Houghland  v.  Avery  Coal, 
etc.,  Co.,  162  111.  A.  573  faff  246  111. 
609,  93  NB  40]. 

Ind. — Chicago,  etc.,  R.  Co.  v.  La 
Porte,   83   Ind.   A.   691.   71   NB   166. 

Kan. — ^Atchison  v.  Twine,  9  Kan. 
350. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139.  179  SW  15;  Martin  V.  Smith,  110 
SW  413,  38  KyL  582. 

La. — Lanis  v.  Illinois  Cent.  R.  Co., 
140  La.  1    72  S  788 

Mass.— Herllhy  v.  Little,  200  Mass. 
284,  86  NB  294;  Silva  v.  New  England 
Brick  Co.,  186  Mass.  161,  69  NB 
1064. 

Mo. — ^Buel    v.    St.    Louis    Transfer 


beneficiary  changes  the  amount  of  recovery,  it  is 
in  effect  the  beginning  of  a  new  suit  and  is  sub- 
ject to  a  plea  of  limitation^  as  such.''^ 

Alleging  foreign  statute.  In  an  action  under  a 
foreign  statute,  a  declaration  or  complaint  failing  to 
allege  such  statute  may  be  amended  so  as  to  set 
forth  the  statute.^'  But  it  has  been  held  that  such 
an  amendment  cannot  be  made  after  the  expiration 
of  the  time  specified  in  the  statute  of  limitations 
of  such  foreign  state.^' 

[%  158]  b.  Bringing  in  New  Parties.^*  As  a 
general  rule  the  declaration  or  complaint  may  be 
amended  by  adding  or  substituting  a  new  party 
plaintiff,  where  such  amendment  sets  up  no  new  mat- 
ter or  claim,*"  Where,  however,  the  adding  or 
changing  of  parties  has  the  effect  of  adding  a  n^w 

Co..  46  Mo.  662  (making  a  party  who 
was  originally  a  defendant  a  co- 
plalntlff). 

Pa. — Holmes  v.  Pennsylvania  R, 
Co.,  220  Pa.  189,  69  A  697,  123  AmSR 
685;  Patton  v.  Pittsburgh,  etc.,  R. 
Co.,  96  Pa.  169;  Bracken  v.  Pennsyl- 
vania R.  Co.,  32  Pa.  Super.  22  (to 
Join  mother  as  plaintiff  after  trial 
and  verdict);  Walts  v.  Pennsylvania 
R.  Co.,  31  Pa.  Super.  286  (aff  216  Pa. 
165,  66  A  401];  Packman  v.  Philadel- 
phia Blectric  Co.,  17  Pa.  Dist.  121, 
122. 

8.  C. — ^Bussey  v.  Charleston,  etc.,  B. 
Co.,  78  S.  C.  215.  53  SE  165. 

Tenn. — Platley  v.  Memphis,  etc.,  R. 
Co.,  9  Heisk.  230. 

Tex. — East  Line,  etd,  R.  Co.  ▼. 
Chilberson,  72  Tex.  375,  10  SW  706,  IS 
AmSR  805,  3  LRA  567;  Paris,  etc.,  R. 


Co.  V,  Robinson,  (Civ.  A.)'  127  SW 
294;  International,  etc.,  R.  Co.  v. 
Boykin,  32  Tex.  Civ.  A.  73,  74  SW  93; 
Galveston,  etc.,  R.  Co.  v.  IfcCray, 
(Civ.  A.)   43  SW  275. 

Utah. — Pugmire  v.  Diamond  Coal, 
etc.,  Co.,  26  Utah  115,  72  P  386. 

[a]  ZUwrtrattona. —  (1)  Where 
plaintiff  sued  as  guardian  of '  the 
minor  children  of  deceased  and  re- 
cited In  the  body  of  the  complaint 
the  names  of  such  minor  children  and 
described  them  as  "co-plaintiffs  here- 
in," an  amended  petition  making  the 
minor  children  the  parties  plaintiff 
was  proper.  Weber  v.  Hannibal,  S3 
Mo.  262.  (2)  Where  a  father  sues 
to  recover  for  the  death  of  his  son, 
and  It  appears  that  the  son  died  a 
few  hours  after  the  accident,  and  was 
unmarried,  the  regord  may  be  amend- 
ed one  year  after  the  death  of  the 
son  by  adding  the  name  of  the 
mother  as  party  plaintiff.  Sontum  v. 
Mahoning,  etc.,  R.  Co.,  226  Pa.  230, 
75  A  189.  (3)  Where  the  mistake  is 
merely  In  supposing  that  the  admin- 
istrator, and  not  the  next  of  kin,  is 
the  proper  party  In  whose  name  the 
action  should  be  brought,  a  substitu- 
tion of  the  proper  parties  may  be 
made.  Herlihy  v.  Little,.  200  Mass. 
284,  86  NE  294;  Silva  v.  New  England 
Brick  Co.,  185  Mass.  151,  69  NB 
1054. 

tb]  Whara  the  ease  Is  witliln  tha 
Fadaral  Bmployan'  UaWUtjr  Aot  but 
the  action  is  brought  under  a  state 
statute  by  the  beneficiary  in  his  in- 
dividual capacity,  an  amendment  sub- 
stituting the  personal  representative 
of  deceased  as  the  party  plaintiff  is 
properly  allowed.  Missouri,  etc.,  R. 
Co.  V.  Wulf.  226  U.  S.  570.  33  SCt  135, 
57  L.  ed.  355,  AnnCa8]914B  134  [dist 
American  R.  Co.  v.  Birch.  224  U.  S. 
647,  32  SCt  603,  66  L.  ed.  879];  Lanis 
V.  Illinois  Cent.  R.  Co.,  140  La.  1,  72 
S  788;  Ft.  Worth  Belt  R.  Co.  v. 
Jones.  (Tex.  Civ.  A.)  182  SW  1184. 
See  also  surra  I  167  note  9. 

[c]'  Vandlsr  rahaarlBff.  —  Where 
an  administrator  brought  an  action 
for  the  death  of  his  Intestate,  the 
widow-  of  the  Intestate  could  not  be  ■ 
substituted  as  plaintiff  pending  a  re- 
hearing In  the  appellate  court.  Maule 
Coal  Co.  V.  Partenhelmer,  166  Ind. 
100,  65  NB  761,  67  NB  710. 


1300     [17  C.  J.] 


DEATH 


[§§  158-159 


cause  of  action,  the  amendment  will  not  be  allowed,'** 
especially  after  the  period  oj  limitations  has  ex- 
pired.^'  Under  some  statutes  an  amendment  may 
be  allowed  which  changes  the  capacity  in  which 
plaintiff  sues,  as  from  the  individual  capacity  of 
plaintiff  to  his  capacity  as  administrator,  or  vice 
versa, '^  but  under  other  statutes  such  an  amendment 
cannot  be  made.'*  But  it  has  been  held  that,  where, 
in  an  action  by  a  husband  and  wife  to  recover^  for 
the  negligent  injuries  to  the  wife,  the  wife  dies 
as  the  result  of  such  injuries  pending  the  action, 
the  husband  may  by  amendment  set  up  a  new  cause 
of  action  on  behalf  of  himself  and  minor  childi'en 
for  the  wife's  death.**     A  party  who  has  only  a 


nominal  interest  in  an  action  for  wrongful  death 
cannot  intervene  by  way  of  an  amendment  to  the 
petition."* 

[$  159]  6.  Bill  of  Particul&rs.  The  general 
principles  regulating  the  office  and  effect  of  bills  of 
particulars  in  other  cases  apply  in  an  action  for 
death  by  wrongful  act.**  Under  some  statutes,  in- 
cluding Lord  Campbell's  Act,"  a  bill  of  particu- 
lars must  be  furnished  when  demanded  by  defend- 
ant;** and  in  any  case  the  court  may  order  suitable 
specifications  where  the  -particulars  are  not  suffi- 
ciently set  forth.**  Unless  authorized  by  statute, 
however,  a  bill  of  particulars  cannot  be  required 
where  it  would  be  unreasonable  to  do  so.*" 


30.  U.  S. — Roman  v.  I^ehlsh  Val- 
ley Coal  Co.,  241  Fed.  695. 

Mich. — ^Walker  v.  Lansing,  etc.. 
Tract.  Co.,  144  Mich.  685,  108  NW 
90. 

N.  J. — Fltxhenry  v.  Consol.  Tract. 
Co.,  03  N.  J.  L.  142,  42  A  416;  Lower 
V.  Segal,  60  N.  J.  L.  99,  36  A  777. 

N.  Y. — Johnson  v.  Phoenix  Bridge 
Co.,  197  N.  T.  316.  90  NE  953  [rev 
133  App.  Div.  807,  118  NYS  88]. 

N.  D. — Harshman  v.  Northern  Pac. 
R.  Co.,  14  N.  D.  69,  103  NW  412. 

Tex. — Bast  Line,  etc.,  R.  Co.  v.  Cul- 
berson, 72  Tex.  375,  10  SW  706,  13 
AmSR    805,    3    LRA    567. 

[a]  BqI*  appllad. — ^Where  the  ac- 
tion was  not  brought  for  the  benefit 
of  the  party  subsequently  joined,  and 
the  right  of  the  latter  to  recover  is 
presented  for  the  first  time  by  the 
amendment.  It  sets  up  a  new  cause 
of  action.  Bast  Line,  etc.,  R.  Co.  v. 
Culberson,  72  Tex.  375,  10  SW  706,  13 
AmSR  805,  3  LRA  667. 

81.  U.  S. — Roman  v.  Lehigh  Val- 
ley Coal  Co.,  241  Fed.  595;  Alexander 
V.  Wilkes-Barre  R.  Co.,  235  Fed.  461: 
Hall  V.  Louisville,  etc.,  R.  Co.,  157 
Fed.  464. 

N.  J. — Lower  v.  Segal,  60  N.  J.  L. 
99,  36  A  777. 

N.  Y. — ChsaltJs  v.  Lehigh  Valley 
Coal  Co.,  174  App.  Div.  600,  161  NTS 
665. 

N.  C. — Hall  V.  Southern  R.  Co.,  149 
N.  C.   108,  62  SK  899. 

Pa. — La  Bar  v.  New  York,  etc.,  R. 
Co.,  218  Pa.  261,  67  A  413. 

Tex. — East  Line,  etc.,  R.  Co.  v. 
Culberson,  72  Texf.  375,  10  SW  706,  13 
AmSR  806,  3  LRA  567. 

[a]  Thus  (1)  where  ,  under  the 
statute  the  husband,  widow,  children, 
or  parents  of  the'  deceased  and  no 
other  relative  can  bring  the  action, 
the  statement  of  claim  in  an  action 
brought  by  the  administrator  of  the 
deceased  for  the  benefit  of  his  estate 
cannot  be  amended,  after  the  time  for 
bringing  the  action  fixed  by  the  stat- 
ute has  expired,  by  substituting  the 
widow  of  the  decedent  as  plaintiff. 
Roman  v.  Lehigh  Valley  Coal  Co., 
241  Fed.  695;  Alexander  v.  Wilkes- 
Barre  R.  Co.,  235  Fed.  461.  (2) 
Where,  under  a  Pennsylvania  statute, 
the  parents  of  an  Infant  injured  In 
Pennsylvania  were  entitled  to  recover 
for  his  death,  and  were  the  proper 
parties  to  bring  the  action,  and  de- 
cedent's father,  as  administrator, 
brought  an  actiort  for  the  death  with- 
in a  year,  the  statutory  period,  but 
died  after  the  year,  the  court  could 
not  order  that  the  summons  and  com- 
plaint be  amended,  as  of  the  com- 
mencement of  the  action,  to  make  the 
deceased  father  a  party  plaintiff  In 
his  individual  capacity,  and  then 
substitute  his  wife  as  his  adminis- 
tratrix for  him  as  plaintiff,  and  at 
the  same  time  add  her  as  plaintiff  In 
her  Individual  capacity,  although  the 
cause  of  action  belonged  In  solldo  to 
the  father  and  mother.  Chsaitis  v. 
Lehigh  Valley  Coal  Co.,  174  App.  Div. 
600.  161  NYS  665.  (3)  An  action  Im- 
properly commenced  by  a  father,  as 
such,  to  recover  for  loss  of  services 
caused  by  the  wrongful  death  of  his 


son,  cannot  be  amended  by  substitut- 
ing the  personal  representative  as 
plaintiff,  under  a  death  act,  where 
the  statutory  period  in  which  an  ac- 
tion under  such  .^ct  can  be  brought 
has  expired.  FItzhenry  v.  Consoli- 
dated Tract.  Co..  63  N.  J.  L.  142,  42 
A  416. 

[b]  A  oomplalnt  by  a  foreign  sA- 
minlstxator  cannot  be  amended  so  as 
to  make  him  sue  as  domestic  ad- 
ministrator, after  the  period  of  limi- 
tation for  a  suit  by  the  latter  has  ex- 
pired. Hall  v.  Southern  R.  Co.,  149 
N.  C.  108,  62  SB  899. 

32.  U,  S. — Dodge  v.  North  Hudson, 
188  Fed.  489:  Hall  v.  Louisville,  etc., 
R.  Co.,  157  Fed.  464;  Van  Doren  v. 
Pennsylvania  R.  Co.,  93  Fed.  260,  35 
CCA  454;  Hodges  v.  Kimball,  91  Fed. 
845,  34  CCA  103. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Smith, 
1  Oa.  A.  162.  68  SB  106. 

Iowa. — Myers  v.  Chicago,  etc.,  R. 
Co.,  152  Iowa  330,  131  NW  770. 

Kan. — Mott  v.  Long,  90  Kan.  110, 
132  P  998. 

N.  Y. — Johnson  v.  Phoenix  Bridge 
Co.,  197  N.  Y.  316,  90  NB  963  [rev 
138  App.  Div.  807,   118  NYS  88]. 

Pa. — Conroy  v.  Pennsylvania  R. 
Co.,  1  Plttsb.  440. 

See   also    cases   supra   note   19. 

[a]  Svle  rnvsOUHL — (1)  Under 
either  the  federal  statutes  and  prac- 
tice or  those  of  Florida,  a  plaintiff 
suing  as  widow  of  a  decedent  to  re- 
cover for  bis  wrongful  death  may 
be  permitted  to  amend  her  declara- 
tion to  change  the  relation  in  which 
she  sues  from  that  of  widow  to  that 
of  administratrix.  Hall  v.  Louisville, 
etc.,  R.  Co.,  157  Fed.  464.  (2)  Where 
plalntnf  has  a  right  to  sue  as  the 
husband  of  the  deceased,  the  fact 
that  he  describes  himself,  as  her  ad- 
ministrator will  not  vitiate  the  writ, 
and  such  a  misdescription  will  be 
treated  as  surplusage,  and  the  dec- 
laration may  be  amended  accord- 
ingly. Conroy  V.  Pennsylvania  R. 
Co.,  1  Plttsb.  (Pa.)  440.  (3)  Where 
the  statute  gives,  the  right  of  action 
only  to  the  consort  and  descendant 
and  ascendant  relations  of  deceased, 
and  plaintiff,  in  an  action  for  the 
death  of  her  husband,  sues  as  ad- 
ministratrix of  his  estate,  an  an|end- 
ment  striking  out  the  words  showing 
thfit    the    action    was    commenced    by 

filalntifC  as  administratrix,  and  mak- 
ng  It  appear  that  the  action  was 
brought  by  her  individually  Is  prop- 
er. Johnson  v.  Pl.opnlx  Bridge  Co., 
197  N.  Y.  316,  90  NE  953  [rev  133  App. 
Div.  807.  118  NYS  88]. 

[b]  Bulng  nader  OUfareBt  stot- 
ntsk.  Where  a  widow  brings  suit 
In  a  state  court  in  her  capacity  as 
widow  to  recover  for  the  death  of 
her  husband,  such  action  is  necessa- 
rily ba^ed  on  the  state  statute,  and 
an  amendment  of  her  declaration 
changing  the  capacity  In  which  she 
sues  to  that  of  administratrix  in- 
troduces a  new  and  different  cause 
of  action  based  on  the  federal  stat- 
ute, and  is,  in  effect,  the  bringing  of 
a  new  action  thereunder,  which  Is  be- 
gun, for  the  purpose  of  limitation, 
when    the    amendment    is    filed,    and 


does  not  relate  back  to  the -time  of 
the  commencement  of  the  ori^nal  ac- 
tion. Hall  v.  Louisville,  etc,  R.  Co.. 
157   Fed.   464. 

33.  Walker  t.  Lansing,  etc.  Tract. 
Co.,  144  Mich.  686,  108  NW  90:  Ran- 
kin V.  New  Jersey  Central  R.  Co-  77 
N.  J.  L.  175,  71  A  65. 

[a]  Bill*  >p]»U«L — (1)  A  declara- 
tion for  tne  negligent  death  by  an 
administrator  where  the  right  of  ac- 
tion is  vested  in  the  widow  and  not 
in  the  personal  representative  cannot 
be  amended  so  as  to  make  it  appear 
that  plaintiff  is  prosecuting  the  ac- 
tion as  widow,  and  not  as  personal 
representative.  Rankin  v.  H^yr  Jer- 
sey Cent.  R.  Co.,  77  N.  J.  L.  175,  71  A 
55.  (2)  A  complaint  by  a  husband 
for  damages  sustained  by  him 
through  the  deat^  of  his  wife  cannot 
be  amended  so  as  to  allow  him  to  sue 
as  administrator  of  his  deceased 
wife's  estate.  Walker  v.  Lansing, 
etc..  Tract.  Co..  144  Mich.  685,  108 
NW  90. 

34.  International,  etc.,  R.  Co.  v. 
Boykin,  32  Tex.  Civ.  A.  72,  74  SW 
93. 

35.  Southern  Pac.  Co.  v.  Winton. 
27  Tex.  Civ.  A.  503,  66  SW  477. 

[a]  Thna,  where  an  attorney  per- 
forms services  for  a  widow  in  the 
prosecution  of  an  action  for  the 
wrongful  death  of  her  husband,  the 
claim  of  such  attorney  for  compensa- 
tion is  not  such  an  Interest  in  the 
cause  of  action  as  would  entitle  him 
to  intervene  in  a  suit  by  amendraeni 
of  the  petition.  Southern  Pac:  Co. 
V.  Winton,  27  Tex.  Civ.  A.  508,  66  SW 
477. 

36.  Baltimore,  etc.,  R.  Co.  v.  State. 
41  Md.  268;  Telfer  v.  Northern  R.  Co.. 
30  N.  J.  L.  188.  See  generally  Plead- 
ing  [31  Cyc  666   et  seq]. 

37.  See  'statutory  provisions. 

38.  Rosney  v.  Brie  R.  Co.,  124  Fed. 
90  [under  New  .York  Code  Civ.  Proc 
19  870,  871];  Philadelphia,  etc.,  R. 
Co.  v.  State,  68  Md.  372;  Heslin  v. 
Lake  Champlnin,  etc.,  R.  Co.,  109  App. 
Div.  814,  96  NYS  761;  Causullo  v. 
Lenox  Constr.  Co.,  106  App.  Div.  575, 
94  NYS  639;  McCabe  v.  Guinness.  Ir. 
R.  9  C.  L.  510.  See  also  James  v. 
Central  of  Georgia  R.  Co.,  138  Ga. 
415.  75  SE  431,  41  LRANS  795,  Ann 
Casl913D  468  (holding  that  it  is  not 
error  to  sustain  a  demurrer  to  a  pe- 
tition which  seeks  to  recover  funeral 
expenses  .  unless  the  expenses  In- 
curred are  set  forth  in  detail). 

[a]  Btatnt*  dlractory. — Under  a 
statute  which  requires  that  a  bill  of 
particulars  shall  be  furnished  with 
the  declaration  for  damages,  where 
defendant  has  failed  to  demand  such 
particulars,  and  has  filed  his  plea, 
he  will  be  considered  as  having 
waived  his  right  to  the  particulars. 
This  statutory  provision  is  not  man- 
datory, but  merely  directory,  and  in 
no  wise  affects  the  right  of  plain- 
tiff to  maintain  his  action.  Phila- 
delphia, etc.,  R.  Co.  V.  State,  68  Md. 
372    (Pub.   Gen.  St.  art  67). 

99.  Westcott  V.  Central  Vermont 
R.   Co.,>61   Vt.    438,  17  A   746. 

aa  Murphy  v.  Kipp,  8  N.  Y. 
Super.  659. 


For  Ult«r  eaaas,  avTalopniMits  and  oIimaf«B  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  ntunber. 
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[$  160]  0.  Issnea,  Proof,  and  Variance  ■■< — ^1. 
lasnea.  Issues  shonld  not  be  submitted  to  the  jury 
which  are  not  raised  by  the  pleadings,"  or  sup- 
ported by  the  evidence.**  Where  plaintiff  bases  his 
right  to  recover  on  the  humanitarian  doctrine,  he 
admits  decedent's  negligence  and  places  his  reliance 
on  defendant's  n^ligtoce  in  failing  to  discover  de- 
cedent's peril  in  time  to  avoid  injuring  him.'* 

[i  161]  2.  What  Mnst  Be  Proved.**  Matters 
which  are  not  put  in  issue  by  the  pleadings,"*  and 
matters  which  are  unnecessarily  alleged,*^  need  not 
be  proved;  but  whatever  it  is  necessary  to  allege  in 
order  to  entitle  plaintiff  to  recover  must  be  proved 
upon  the  trial  substantially  as  alleged,  unless  ad- 
mitted by  defendant.**  Thus  since  the  Federal  Em- 
ployers' Liability  Act  supersedes  all  state  statutes 
in  fcases  for  wrongful  death  falling  under  the  fed- 
eral statute,*'  where  the  i)etition  in  an  action 
brought  nnder  a  state  statute  sets  forth  a  case 
Pleading     [31 


falling  nnder  the  federal  statute  plaintiff  is  obliged 
to  show  his  right  to  recover  under  the  federal  stat- 
ute.*" Where  several  distinct  acts  of  negligence  are 
charged,  a  recovery  may  be  had  if  one  or  more 
grounds  of  negligence  are  proved,  unless  the  grounds 
of  n^ligence  charged  are  so  related  as  to  show  that 
the  injury  was  the  result  of  two  or  more  of  the 
acts  charged  combined.*^ .  It  has  been  held  that  a 
petition,  under  a  statute  authorizing  a  recovery 
where  death  is  occasioned  by  n^ligence  or  criminal 
intent,  which  charges  both  negligence  and  criminal 
acts  is  sustained  by  proof  of  either.** 

[$  162]  S.  ETidence  Admissible  under  Plead- 
ings. The  evidence  offered  must  be  limited  to  the 
issueEr  made  by  the  pleadings,  that  is,  the  proofs 
must  correspond  to  the  pleadings  ;**  evidence  of  mat- 
ters not  put  in  issue  by  the  pleadings  is  not  admis- 
sible.** Under  the  general  issue  defendant  may 
prove  a  release  obtained  from  a  former  adminis- 


31.     See     generally 
Cyc  670-  et  seq]. 

Sa.  Indianapolis  St.  R.  Co.  v.  An- 
trobus,  33  Ind.  A.  663.  71  NB  971; 
Felver  v.  Central  Electric  R.  Co.,  216 
Mo.  195,  115  SW  980:  Qalveston,  etc., 
R.  Co.  V.  Plngenot,  (Tex.  Civ.  A.)  142 
SW  93;  Linden  v.  Anchor  Mln.  Co., 
20<Utah  134,  58  P  355. 

[a]  Bole  avpUea.— (1)  Defendant 
In  an  action  for  death  by  neKllKence 
Is  not  entitled  to  a  trial  of  the  ques- 
tion of  deceased  having  been  an  em- 
bezzler. Galveston,  etc.,  R.  Co.  y. 
Pingenot;  (Tex.  Civ.  A.)  142  SW  98. 
(2)  Where,  In  an  action  for  the  kill- 
ing; of  plaintifTs  Infant  son.  the  com- 
plaint does  not  allege  that  the  child 
was  not  sul  juris,  that  question 
should  not  be  submitted  to  the  Jury. 
Indianapolis  St.  R.  Co.  v.  Antrobus, 
33  Ind.  A.  seS,  71  NE  971. 

Qnestlona  of  Imw  and  fact  fanar- 
aUy  see  infra  {{  178-181. 

33.  Ellerbe  v.  Carolina  Cent  R. 
Co..  118  N.  C.   1024,  24   SE  808. 

Qnwtloiui  of  iBw  and  faet  remar- 
aUy  see  Infra  S:  178-181. 

M.  Felver  v.  Central  Electric  R. 
Co..  216  Mo.  195.  115  SW  980. 

3JS.  See  generally  Pleading  [31 
Cyc  674  et  seg]. 

se.-  Union  R.,  etc.,  Co.  v.  Sbacklet, 
119  111.  232,  10  NE  896. 

[a]  Xapmratatlve  oapadty.  — 
Unless  the  representative  character 
In  which  plainlllT  sues  is  put  in  is- 
sue by  special  plea,  he  need  not  of- 
fer proof  of  his  letters  of  administra- 
tion, or  his  appointment,  or  his  right 
to  sue  In  his  character  of  admin- 
istrator. Union  R..  etc.,  Co.  v.  Shack- 
let,  119  111.   232,   10  NE  896. 

37.  West  Chicago  St.  R.  Co.  v. 
Whittaker,  72  III.  A.  48. 

[a]  fAna,  where  -the  declaration 
alleged  that  deceased  was  eight  years 
old  at  the  time  of  his  death,  fail- 
ure to  make  any  proof  of  his  age  at 
the  trial  is  not  fatal  especially  where 
some  of  the  witnesses  alluded  to  him 
as  a  "little  boy"  and  others  as  a 
"child"  since  exact  proof  of  the  age 
of  the  deceased  was  not  essential  to 
recovery.  West  Chicago  St.  R.  Co. 
v.  Whittaker,  72  111.  A.  48. 

38.  Ala. — Buckalew  v.  Tennessee 
Coal,  etc.,  R.  Co.,  112  Ala.  146,  20  S 
606. 

Qa. — ^Weekes  v.  Cotttngham,  58 
Oa.  559;, Central  of  Georgia  R.  Co.  v. 
Swann,  19  Ga.  A.  691,  91  SE  1068; 
Central  of  Georgia  R.  Co.  v.  De 
Loach.  18  Oa.  A.  362,  89  SB  433. 

III.— Qulncy  Coal  Co.  v.  Hood,  77 
III.   68. 

Kan. — ^Atchison,  etc.,  R.  Co.  v.  Ju- 
dah.  62  P  711. 

La. — Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  136  La.  962,  66  8 
313. 

Mo. — Smelser  v.  Missouri,  etc.,  R. 
Co..  262  Mo.  25,  170  SW  1124. 

N.  T. — McCabe  v.  Carter,  etc., 
Stevedoring  Co.,  159  App.  Div.  361, 
144  NTS  247  [aff  217  N.  T.  «52  mem. 


112  NB  1064   mem]. 

Okl. — Chicago,  etc.,  R.  Co.  ▼. 
Brooks,  166  P  362. 

Va. — Southern  R.  Co.  v>  Rice,  116 
Va.  236,  78  SE  692. 

[a]  Thoa  (1)  In  an  action  by  par- 
ents for  the  death  of  an  Infant,  where 
It  is  alleged  that  the  death  occurred 
without  any  fault  of  the  parents  it 
must  appear  from  the  evidence  that 
the  parents  were  not  guilty  of  negli- 
gence. Thomas  v.  Anthony,  179  111. 
A.  463  [rev  on  other  grounds  261  111. 
288,  103  NE  974].  (2)  Where  under 
the  statute  a  widow  i^  entitled  to  sue 
for  the  death  of  her  husband  only 
when  no  personal  representative  has 
been  appointed,  the  fact  of  the  non- 
existence of  a  personal  representative 
must  be  alleged  and  proved.  Chicago, 
etc.,  R.  Co.  V.  Brooks,  (Okl.)  166  P 
862.  (3)  Where  special  acts  of  neg- 
ligence are  alleged  to  have  been  the 
cause  of  death,  plaintiff  cannot,  on 
failure  to  make  any  proof  of  defend- 
ant's negligence,  rely  on  the  rule  of 
res  ipsa  loquitur.  Potter  v.  Metro- 
politan St.  R.  Co.,  142  Mo.  A.  220,  126 
SW    209. 

[b]  Sasorlptlo  paraona. — ^Where 
the  complaint  descrioes  the  deceased 
as  a  convict,  such  description  must 
be  proved.  Buckalew  v.  Tennessee 
Coal,  etc.,  R.  Co.,  112  Ala.  146,  .20  S 
606. 

39.  See  supra  i   40. 

40.  Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  135  La.  962,  66  S 
313. 

4i.  Pittsburgh,  etc..  R.  Co.  v.  Erv- 
Ington,  69  Ind.  A.  371,  108  NE  133. 
See  also  Claxton  v.  Lexington,  etc., 
R.  Co.,  13  Bush  (Ky.)  636  (holding 
that  an  allegation  of  willful  negli- 
gence. In  the  complaint  for  the  negli- 
gent killing.  Includes  all  inferior  de- 
grees of  negligence,  and  although 
plalntifC  fails  to  establish  a  case  war- 
ranting exemplary  damages  under 
the  statute,  yet  If  he  proves  culpable 
negligence  he  is  entitled  to  compen- 
satory damages);  and  generally  Neg- 
ligence [29  Cyc  587J. 

43.  O'Brien  v.  St.  Louis  Transit 
Co.,  212  Mo.  59,  110  SW  705,  15  Ann 
Cas  86  [dist  Ramlng  v.  Metropolitan 
St.  R.  Co.,  157  Mo.  477,  57  SW  268]. 

43.  Ala. — Hood  v.  Pioneer  Mln., 
etc.,  Co.,  96  Ala.  461,  11  S  10. 

Oa. — South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  572. 

111. — Preble  v.  Wabash  R.  Co.,  243 
111.  340,  90  NE  716  [aff  149  111.  A. 
684];  Peo.  v.  Brumback,  24  111.  A. 
501, 

Ind. — Commercial  Club  v.  HllUker, 
20  Ind.  A.  239,  50  NE  578. 

La. — ^Albinest  v.  Tazoo,  etc.,  R. 
Co.,  107  La.  133,   31  S  675. 

Tenn. — Freeman  v.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340,  64  SW  1. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Cook,   (Civ.  A.)    25   SW  455. 

[a]  mm*  appUad^— (1)  Where  a 
declaration  by  an  administrator  al- 
leged that  the  next  of  kin  of  the  de- 


cedent were  his  mother,  brother,  and 
sister,  plaintitC  might  show  that  the 
deceased  left  a  brother  and  sister 
surviving  him.  Freeman  v.  Illinois 
Cent.  R.  Co.,  107  Tenn.  340,  64  SW  1. 
(2)  An'  allegation  that  "decedent 
leaves  heirs  and  next  of  kin  who  are 
entitled  to  damages,  and  who  have 
been  damaged,"  Is  sufficient  to  per- 
mit evidence  to  establish  who  were 
the  proper  beneficiaries.  If  any,  and 
how  damaged  by  the  decedent's 
death.  Commercial  Club  v.  HlUiker, 
20  Ind.  A.  239,  60  NE  678.  (3)  Where 
It  Is  alleged  that  decedent  left  sur- 
viving him  a  widow  and  unborn  child 
as  his  next  of  kin,  it  is  not  error  to 
admit  proof  of  the  fact  that  a  child 
was  born  and  died  subsequent  to  the 
death  of  decedent,  Preble  v.  Wabash 
R.  Co.,  243  111.  340,  90  NE  716  [aft 
149  111.  A.  584].  (4)  Where  the  an- 
swer specially  denies  plaintiff's  ca- 
pacity to  sue  as  widow  and  denies 
that  she  had  ever  been  the  wife  of 
the  decedent,  averring  that  at  the 
time  of  her  marriage  to  him  she  knew 
that  he  was  already  married,  proof  of 
the  former  marriage  will  be  permit- 
ted. Albinest  v.  Tazoo,  etc.,  R.  Co., 
107  La.  133,  SI  S  676.  (6)  Under  a 
statute  giving  a  right  of  actlqn  for 
the  death  to  certain  persons  only 
Including  the  wife  of  deceased,  Where 
one  sues  as  wife,  evidence  to  show 
the  invalidity  of  the  marriage  is  ad- 
missible, although  the  question  is  not 
raised  by  defendant's  pleadings.  Gal- 
veston, etc.,  R.  Co.  V.  Cook,  (Tex.  Civ. 
A.)    25    SW    465. 

Conformity  of  plaadlnga  and  proof 
gsBerslly  see  Pleading  [31  Cyc  680]. 

4^  U.  S. — Roach  V.  Imperial  Mln. 
Co.,  7  Fed.  698,  7  Sawy.  224. 

Ala. — Adler  v.  Martin,  179  Ala.  97, 
69  S  597;  Lovell  v.  De  Bardelaben 
Coal,  etc.,  Co.,  90  Ala.  13,  7  S  756. 

Ga. — Louisville,  etc.,  R.  Co.  v. 
Barrett,  143  Ga.  742,  85  SE  923;  Cen- 
tral of  Georgia  R.  Co.  v.  De  Loach, 
18  Ga.  A.   362,   89   SE  433. 

111. — Quincy  Coal  Co.  v.  Hood,  77 
111.  68. 

Ind. — Pennsylvania  Co.  v.  Sinclair, 
62  Ind.  301,  30  AmR  185. 

Mo. — Ervin  v.  St.  Louis,  etc.,  R. 
Co.,  158  Mo.  A.  1,  139  SW  498. 

Utah. — Linden  v.  Anchor  Mln.  C3o., 
20  Utah  134,  68  P  365. 

Wash. — Klepsch  v.  Donald,  4  Wash. 
436,  30  P  991,  31  AmSR  936. 

[a]  Bnla  applied, — (1)  Where  In 
an  action  to  recover  statutory  puni- 
tive damages  for  negligent  death,  the 
petition  shows  on  its  face  that  it  is 
based  on  the  humanitarian  doctrinei 
it  is  error  to  permit  evidence  of  the 
age  of  deceased,  his  earning  capacity, 
and  the  fact  that  he  was  the  head  of 
the  family,  as  the  damages  should  be 
restricted  to  the  penalty  prescribed 
by  the  statute.  Ervin  v.  St.  Lotiis. 
etc.,  R.  Co.,  158  Mo.  A.  1,  139  SW 
498.  (2)  E^vldence  that  an  automo- 
bile chauffeur  was  a  careful  and  coir 
petent    driver   la   not   kdmlssible 
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trator  of  decedent's  estate/'  or  may  offer  evidence 
as  to  the  cause  of  the  death.** 

As  to  negligence.  Under  a  general  allegation  of 
negligence,  plaintiff  may  prove  any  particular  act 
or  omission  on  the  part  of  defendant  tending  to 
establish  such  negligence;*^  but  where  definite  acts 
of  negligence  are  alleged  in  the  declaration  or  com- 
plaint, the  proof  must  be  confined  to  the  acts  al- 
leged *^  or  to  other  acts  or  omissions  closely  con- 
nected therewith/*  unless  such  allegations  can  be 
negarded  as  sui'plusage.'" 

As  to  damages.     Under  a  general  allegation  of 


damages,  evidence  of  all  damages  natuittUy  and 
necessarily  resulting  from  the  death  of  decedent 
may  be  introduced.''^  Under  a  general  allegation 
of  dependence  on  the  deceased,  and  pecuniary  loss 
resulting  from  his  death,  it  is  competent  to  prove 
any  facts  showing  sneh  loss.'^ 

[$  163]  i.  Variance.'^'  Any  material  variance 
between  the  declaration,  complaint,  or  petition  and 
the  proof  is  fatal/*  but  an  immaterial  variance  be- 
tween the  allegations  and  the  proof  may  be  dis- 
regarded.'* 


mitiKatlon  of  punitive  damageB  In  an 
action  for  the  death  of  a  person 
struck  by  the  car,  where  the  fact  that 
the  driver's  skill  Is  not  in  Issue,  and 
the  inquiry  Is  not  injected  by  plain- 
tlfTs  examination.  Adler  v.  Martin, 
179  Ala.  .97.   59  S  697. 

Ooaformltir  of  plMdlnn  and  proof 
gttVMnMr  see  Pleading  [31  Cyc  6801. 

45.  Balsewics  v.  Chicago,  etc,  R. 
Co.,  240  III.  238,  88  NE  734  [rev  1^4 
III.  A.  219]. 

46.  Wetherell  v.  Chicago  City  S. 
Co.,  104  111.  A.  867. 

47.  U.  8.—Bick  V.  Johnson,  169 
Fed.  154. 

Ala. — Kansas  Ctty,  etc.,  R.  Co.  v. 
Sanders.  98  Ala.  293,  13  S  57. 

111. — Lake  Shore,  etc.,  R.  Co.  ▼. 
O'Connor,  115  111.  254,  3  NB  501. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Dawson,   159   Ky.   296,   167  SW  126. 

Minn. — Olson  v.  St.  Paul,  etc.,  R. 
Co.,  34  Minn.  477,  26  NW  605. 

Mo. — ^Anderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  93  SW  394,  113 
AmSR  748. 

N.  T. — Oldfleld  V.  New  York,  etc., 
R.  Cq.,  14  N.  T.  310. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Tay- 
lor, 6  Tex.  Civ.  A.  668,  24  SW  976. 

W.  Va. — Turner  v.  Norfolk,  et&,  R. 
Co.,  40  W.  Va.  675,  22  SE  83. 

See  generally  Negligence  [29  Cyc 
684]. 

[a]  Bole  applied^ — (1)  Bvldence 
showing  defendant's  failure  to  ob- 
serve a  federal  or  state  statute,  or  a 
federal,  state,  or  municipal  regula- 
tion. Is  admissible  to  prove  negli- 
gence. Beck  v.  Johnson,  169  Fed.  154. 
(2)  Under  an  averment  that  defend- 
ant negligently  conducted  Itself  In 
and  about  the  carrying  of  deceased,  it 
Is  competent  to  show  that  defendant 
was  remiss  In  employing  an  Incom- 
petent engineer,  or  in  retaining  him 
in  its  service  with  knowledge  of  his 
incompetency..  Kansas  City,  etc^  R. 
Co.  V.  Sanders,  98  Ala.  293,  13  S  b1. 

[b]  ▼lolation  of  oxtfinuic*.— (1)  A 
declaration  alleging  the  various  acts 
of  negligence  on  the  part  of  defend- 
ant, and  setting  fortjfi  an  ordinance 
of  the  town  which  had  been  violated 
by  defendant  in  running  its  train 
through  such  town,  but  failing  to  al- 
lege that  the  acts  of  defendant  were 
done  In  vtslation  of  such  ordinance. 
Is  nevertheless  sufficient,  In  the  ab- 
sence of  demurrer,  to  Justify  the  ad- 
mission, as  evidence,  of  the  ordinance 
in  question.  Lake  Shore,  etc..  R.  Co. 
V.  O'Connor,  115  111.  254,  3  NE  601. 
(2)  A  general  allegation  of  negli- 
gence on  the  part  of  defendant,  in  so 
operating  a  street  car  as  to  run  over 
the  child  of  plaintifT,  is  sufficient  to 
admit  evidence  of  the  violation  of  the 
city  ordinance  by  failure  to  give 
warning  on  approach  in.o;  crossings. 
San  Antonio  St.  R.  Co.  v.  Mechler, 
(Tex.  Civ.  A.)   29  SW  202. 

48.  'Ala. — Mobile,  etc.,  R.  Co.  v. 
George.  94  Ala.  199,  10  S  145  (defec- 
tive engine). 

Del. — Flanagan  v.  Wilmington,  9 
Del.  548. 

Oa. — Georgia  R.,  etc.,  Co.  v.  Oaks, 
52  Ga.  410. 

Ind. — Long  v.  Doxey,  60  Ind.  386. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Dawson,  159  Ky.  296,  167  SW  125. 

Mo. — Clonts    V.     Laclede    Gaslight 


Co.,  129  SW  288;  E>7ans  v.  Wabash  R. 
Co.,  222  Mo.  435,  121  SW  36;  Felver 
V.  Central  Klectric  R.  Co.,  216  Mo. 
196,  lie  SW  980;  Potter  v.  Metro- 
politan St.  R.  Co.,  142  Mo.  A.  220,  126 
SW  209. 

N.  Y. — McC^be  V.  Carter,  etc. 
Stevedoring  Co..  169  App.  Dlv.  861, 
144  NYS  247  [att  217  N.  Y.  662  mem, 
113  NB  1064  mem]. 

Tex.— Johnson  v.  Galveston,  etc,  R. 
Co..  27  Tex.  Civ.  A.  616,  66  SW 
906. 

See  xene;-ally  Negligence  [29  Cyc 
684]. 

[a]  Sola  appUad, — (1)  A  com- 
plaint alleging  negligence  in  the  use 
of  defective  machinery  cannot  be 
supported  by  proof  that  defendant 
was  negligent  In  employing  unsklll- 
ful  men  to  run  such  machinery.  Long 
V.  Doxey,  50  Ind.  385.  (2)  Proof 
merely  of  nonfeasance  under  a  dec- 
laration containing  but  one  count, 
and  this  for  misfeasance,  is  ground 
for  nonsuit.  Flanagan  v.  Wilming- 
ton, 9  Del.  548. 

49.  Mobile,  etc.,  R.  Co.  v.  George, 
94  Ala.  199,  10  S  145.  And  see  cases 
supra  note  48. 

[a]  Bala  appUad. — TJnder  an  al- 
legation that  the  injury  was  caused 
by  the  negligence  of  an  engineer  In 
charge  of  an  engine.  It  is  proper  to 
admit  evidence  that  the  fireman  was 
handling  the  engine  at  the  time  of 
the  accident,  as  tending  to  show 
negligence  on  the  part  of  the  engi- 
neer in  permitting  the  fireman  to 
handle  the  engine  at  the  time  and 
under  the  circumstances.  Mobile, 
etc.,  R.  (%.  V.  George,  94  Ala.  199,  10 
S  145. 

50l  Pennsylvania  Co.  v.  Conlan, 
101  111.   93. 

Bl.  Cal. — Peters  v.  Southern  Pac. 
Co.,  160  Cal.   48,   lie  P  400. 

Del. — ^Wilcox  V.  Wilmington  City 
R.  Co^  18  Del.  167,  44  A  686. 

D.  Ci. — District  of  Columbia  v.  Wll- 
C0]^.<4  App.  90. 

Mo. — Holmes  v.  St.  Louis,  etc.,  R. 
Co.,  176   SW  1041. 

Tex. — International,  etc.,  R.  Co.  t. 
Knight,  91  Tex.  660,  46  SW  666; 
Texas  Power,  etc.,  Co.  v.  Bird,  (Civ, 
A.)   165  SW  8. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Stev- 
ens, 97  Va.  631,  34  SE  525,  46  LRA 
367. 

[a]  Bui*  appUad. — (1)  Kvidence 
of  decedent's  average  rate  of  wages 
at  the  time  of  his  death  is  properly 
admitted  under  a  general  allega- 
tion of  damages.  Peters  v.  Southern 
Pac.  Co..  160  Cal.  48,  116  P  400.  (2) 
In  a  widow's  action  for  damages  for 
the  wrongful  killing  of  her  husband, 
facts  as  to  his  age,  state  of  health, 
occupation,  and  earning  capacity,  not 
specifically  pleaded  as  elements  of 
damage,  are  admissible  as  matters 
naturally  resulting  from  the  main  or 
specific  Injury  charged  In  the  peti- 
tion. Holmes  v.  St.  Louis,  etc.,  R. 
Co..  (Mo.)  176  SW  1041. 

sa.  District  of  Columbia  v.  Wil- 
cox. 4  App.  (D.  C.)  90;  Chicago,  etc., 
R.  Co.  V.  Carey.  115  111.  115,  3  NE  519; 
Missouri  Pac.  R.  Co.  v.  Baler.  37 
Nebr.  235,  55  NW  .913  [writ  of  error 
dism  164  U.  S.  510  mem,  14  SCt  1149 
mem,  38  L.  ed.  1083  mem].  See  also 
Illinois    Cent.    R.    Co.    v.    Davis,    104 


Tann.  442,  68  SW  29<  (holding  that 
in  an  action  by  a  widow  for  the 
death  of  her  husband,  proof  of  the 
number,  ages,  and  sex  of  her  children 
was  admissible,  although  the  children 
were  not  mentioned  in  the  declara- 
tion). . 

B3.  See  generally  Pleading  131 
Cyc  700   et  seq]. 

BC  Ala. — Northern  Alabama  R. 
Co.  V.  Mansell,  138  Ala.  648.  36  S 
469  i  Hood  V.  Pioneer  Mln.,  etc,  Co.. 
96  Ala.  461,  11  S  10. 

Del. — Flanagan  v.  Wilmington,  9 
Del.  548. 

111. — Quincy  Coal  Oj.  v.  Hood,  77 
III.  68. 

Mass. — Ctem.  v.  Fltchburg,  R.  Co., 
126  Mass.  472. 

N,  Y. — McCabs  v.  (barter,  etc. 
Stevedoring  Co.,  159  App.  Dlv.  361. 
144  NYS  247  [aft  217  N.  Y.  652  mem, 
112  NE  1064  mem]. 

Or. — Kamboris  v.  Oregon-Washing- 
ton R.,  etc,  Co..  76  Or.  S58.  146  > 
1097. 

Tex. — Kansas  Ctty,  etc,  R.  Co.  v. 
Pope,  (Civ.  A.)  163  SW  168  [den  reh 
(Civ.  A.)  162  SW  186).         _, 

[a]  Bnla  appUadj— (1)  where,  in 
an  action  against  two  railroads  for 
the  death  of  an  employee,  the  proof 
shows  that  the  accident  happened  on 
the  road  which  belonged  exclusively 
to,  and  was  operated  by,  only  sne  or 
the  roads,  the  variance  between  the 
complaint  and  the  proof  is  fatal  to  a 
recovery,  although  it  appears  that 
both  companies  were  officered  by  the 
same  persons.  Northern  Alabama  R. 
Co.  v.  Mansell,  138  Ala.  548,  36  S 
469.  (2)  Where  the  petition  allegeft 
a  cause  of  action  under  a  state  stat- 
ute relating  t6  Intra-state  carriers' 
liability  for  negligent  death,  proof 
that  the  carrier  was  engaged  in  inter- 
state commerce  at  the  time  will  not 
support  the  petition.  Kansas  City, 
etc.,  R.  Co.  V.  Pope,  (Tex.  Civ.  A.) 
153  SW  168  [den  reh  (Civ.  A.)  152 
SW  1861. 

85.  Cal. — O'Callaghan  v.  Bode,  84 
Cal.  489,  24  P  269;  Gay  v.  Winter,  :< 
Cal.  153. 

111. — Guianlos  V.  DeCamp  Coal  Mln. 
Co.,  242  111.  278,  89  NE  1003  [aft  147 
111.  A.  243];  Lftchfield  Coal<  Co.  v. 
Taylor,  81  111.  590;  Linnberg  v.  Rock 
Island,   157  111.  A.  527. 

Ind. — Alexandria  Mln.,  etc.  Co.  v. 
Irish,  16  Ind.  A.  634,  44  NE  680. 

W.  Va. — Hanley  v.  West  Virginia, 
etc.,  R.  Co.,  59  W.  Va.  419,  53  SE 
626. 

[a]  Bala  appUad^— (1)  A  variance 
between  the  allegations  and  the  proof 
as  to  the  sex  of  minor  children, 
brothers  and  sisters  of  the  deceased. 
Is  Immaterial.  O'Callaghan  v.  Bode. 
84  Cal.  489,  24  P  269.  (2)  Where  the 
allegation  is  that  defendants  owned 
as  tenants  In  common  the  entire  block 
in  front  of  which  the  accident  oc- 
currel,  and  the  proof  shows  that  they 
owned  such  property  in  distinct  par- 
cels In  severalty,  the  variance  may 
be  disregarded.  Gay  v.  Winter,  St 
Cal.  153.  (3)  Where  the  evidence 
shows  that  the  death  was  caused  by 
the  negligence  of  defendant,  a  recov- 
ery can  be  had,  although  the  negli- 
gence was  not  wanton  or  willful  as 
alleged  in  the  iTeclaratlon.  Guianlos 
v.  DeCamp  Coal  Mln.  Co.,  242  111.  27S. 


For  latar  oaaaa,  davalopnaata  and  ohangaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  164-165] 


DEATH 


[17  C.  J.]     1303 


[$  164]  P.  Evidencft— 1.  PnmimptionB  aiid<>* 
BTudflaa  of  Proof — &.  In  Ckusral.  -The  burden  is  on 
plaintiff  in  the  first  instance  to  prove  a  wrongful 
act  or  omission  on  the  part  of  defendant,'^  and  that 
the  death  complained  of  was  proximately  caused  by 
such  act  or  omission,"^  and,  where  the  action  is  un- 
der a  survival  statute,  that  the  death  was  not  in- 
stantaneous," and  otherwise  to  establish  his  case  by 
proper  evidence  as  in  other  civil  actions;'"  and  it 
has  been  held  that,  where  there  were  no  witnesses  of 
the  aceidrait,  plaintiff  is  not  relieved  of  this  burden 
merely  because  it  is  presumed  that  decedent  exer- 
cised due  care.*'  This  rule  applies  in  an  action  to 
recover-f  or  the  death  of  a  person  intentionally  killed, 
where  self-defense  is  pleaded.*^  But  where  the  fact 
of  wrongful  death  is  admitted  by  the  pleadings  or 
established  by  the  evidence,  the  burden  of  estab- 


89  NE  1003  raff  147  Ttt.  A.  243],  (4) 
A  variance  between  the  declaration 
and  proof  as  'to  the  Instrument  by 
which  an  Injury  causing  death  was 
Inflicted  Is  Immaterial  when  the  in- 
strument proved  and  the  instrument 
alleged  are  of  the  same  character. 
Hanley  y.  "West  Virginia,  etc.,  R. 
Co.,  59_W.  Va.  419,  SI  SE  62S. 

66»    ViVBiuiiuilonsi 
Continuance  of  life  see  supra  If  2-4. 
Death  arislns  from  absence  see  supra 

i(  5-19. 
Pecuniary  loss  see  Infra  (   237. 
Survivorship  see  supra  {  32. 

B7.  U.  S. — Rutherford  v.  Foster, 
125  Fed.   187,   60  CCA  129. 

Ala.— ^ueli  V.  Derrlcott,  161  Ala. 
269,  49  S  895,  23  LRA.NS  996,  18  Ann 
Cas  636. 

Ark. — St.  tionis,  etc.  R.  Co.  v. 
Townsend,  69  Ark.  380,  63  SW  994. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Swann,  19  Ga.  A.  691,  91   SE  1068. 

111.— Shaw  V.  Illinois  Steel  Co.,  154 
111.  A.  391:  Chase  v.  Nelson,  39  111.  A. 
53. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Rogers,  46  Ind.  A.  230,  87  NE  28. 

Ky. — Sutton  v.  Louisville,  etc.,  R. 
Co.,  168  Ky.  81,  181  SW  938. 

La. — ^Tarranabena  v.  Central  Ice, 
«tc..  Storage  Co.,  134  La.  637,  64  S 
495. 

Me. — State  v.  Maine  Cent.  R.  Co., 
77  Me.  638,  1  A  673. 

Md. — Electric  Light,  etc.,  Co.  v. 
Lusby,  100  Md.  634,  60  A  248;  Tucker 
V.  State,  89  Md.  471,  48  A  778,  44 
A  1004,  46  LRA  ISl. 

Mass. — Caswell  v.  Boston  El.  R. 
Co.,  190  Mass.  627,  77  NE  880;  Walsh 
■V.  Boston,  etc.,  R.  Co.,  171  Mass.  52, 
50  NE  453. 

Mich. — Powers  v.  Pere  Marquette 
R.  Co.,  143  Mich.  379,   106  NW  1117. 

Miss. — Mississippi  Oil  Co.  V.  Smith, 
95   Miss.  528,  48  8  735. 

Mo. — ^Warner  v.  St.  Louis,  eta,  R. 
Co..  178  Mo.  126,  77  SW  67;  Nichols 
V.  Winfrey.  79  Mo.  544;  Schults  v. 
Pacific  R.  Co.,  36  Mo.  18;  Lobach  v. 
Kansas  City  Southern  R.  Co.,  172 
Mo.  A.  278,  168  SW  397;  Potter  v. 
Metropolitan  St.  R.  Co.,  142  Mo.  A. 
220,  126  SW  209;  Herke  v.  St.  Louis, 
etc..  R.  Co.,  141  Mo.  A.  618,  125  SW 
S22;  Kelly  v.  Union  Pac.  R.  Co.,  141 
Mo.  A.  490.  125  SW  818. 

Mont. — ^Henroid  v.  Gregaon  Hot 
Springs  Co.,  62  Mont.  447,  158  P 
824. 

N.  H. — ^Piper  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  436,  76  A  1041. 

N.  T.— Webster  v.  Richmond  Light, 
rtc.  Co.,  168  App.  Dlv.  210,  142  NTS 
57:  Jones  v.  Ryan,  125  App,  Dlv.  282, 
109  NTS  156:  CausullO  v.  Lenox 
Constr.  Co.,  122  App.  Dlv.  672,  107 
NTS  431;  McConnell  v.  New  Tork, 
etc.,  R.  Co.',  68  App.  Div.  646,  71  NTS 
<16. 

N.  C. — ^Pegram  v.  Seaboard  Air 
Line  R.  Co..  139  N.  C.  303,  61  SE  976, 
4   AnnCas   214. 

Oh. — ^Dluxlnskl  v.  Griese-Walker 
Co.,  18  Oh.  Clr.  Ct.  N.  S.  397:  Schaus- 
ten  v.  Toledo  Cons.  St.  R.  Co.,  18 
Oh.  Clr.  Ct.  691.  7  Oh.  Clr.  Dec.  389. 


Okl.— R.  Co.  V.  Dunlap,  166  P  664. 

Pa.— Peansylvania  Tel.  Co.  v.  Var- 
nau,  15  A  624. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Bennett,  76  Tex.  161,  13  SW  319; 
Texas  Tract.  Co.  v.  Nenney,  (Civ,  A.) 
178  SW  797;  International,  etc,  R. 
Co.  V.  Knight,  (Civ.  A.)  62  SW 
640. 

Va.— Hicks  y.  Romaine,  116  Va. 
401.  82  SB  71. 

W.  Va. — ^Hanley  y.  West  Virginia, 
etc,  R.  Co.,  69  W.  Va.  419,  68  SE 
626. 

Can.-rLewis  v.  Grand  Trunk  Pac. 
R.  Co.,  52  Can.  S.  C.  227  [dism  app 
24  jMan.  807]. 

Alta. — Beck  v.  Canadian  Northern 
R.  Co.,  2  Alta.  L.  649. 

B.  C. — Parmer  v.  British  (^lumbia 
Electric  R.  Co.,  16  B.  C.  423. 

Ont. — Tin  v.  Oakvllle,  33  Ont.  L. 
120  [allowing  app  31  Ont.  L.  405,  6 
OntWN  890];  Junor  v.  International 
Hotel  Co.,.  32  Ont.  L  899,  6  OntWN 
690,  7  OntWN  420,  26  OntWR  646 
(evidence  insufficient);  Toung  v. 
Owen  Sound  Dredge  Co.,  27  Ont.  A. 
649. 

[a]  Orom  o«  wUIfnl  asgUcaaes. — 
Under  a  statute,  providing  that  an 
action  may  be  maintained  by  the  per- 
sonal representative  of  an  employee 
killed  by  the  negligence  of  a  per- 
son In  the  service  of  the  same  mas- 
ter, who  has  charge  of  any  signal, 
engine,  or  car,  as  if  deceased  were 
a  stranger,  it  is  not  necessary  to 
show  either  gross  or  willful  negli- 
gence In  order  to  sustain  a  recov- 
ery. Louisville,  etc.,  R.  Co.  v.  Gra- 
ham, 98  Ky.  688,  34  SW  229.  17  KyL 
1229 

58l  U.  S. — Northern  Pac.  R.  Co.  V. 
King,  181  Fed.  913,  104  CCA  361. 

111. — Odum  V.  Corn  Products  Refin- 
ing Co.,  173  111.  A.  348. 

Ind. — Evans  v.  Newland,  34  Ind. 
112. 

La.— Hall  v.  Allen  Mfg.  Co.,  183 
La.  1079,  63  S  691. 

Me. — State  v.  Maine  Cent  R.  Co., 
77  Me.  638.  1  A  673. 

Mich. — ^Powers  v. '  Pere  Marquette 
R.  Co.,  143  Mich.  379,  106  NW  1117. 

Miss.— MlRsiaslppi  OH  Co.  v.  Smith, 
95   Miss.   528,   48    S   735. 

Mo. — Warner  v.  St.  Louis,  etc.,  R. 
Co.,  178  Mo.  125,  77  SW  67. 

N.  T.— Levy  v.  J.  L.  Mott  Iron 
Works,  143  App.  Div.  7,  127  NTS 
606. 

N.  C. — ^Pegram  v.  Seaboard  Air 
Line  R.  Co.,  139  N.  C.  803,  61  SB  976, 
4  AnnC!as  214. 

Tex. — International,  etc.,  R.  Co.  y. 
Knight,   (Civ.  A.)  62  SW  640. 

And  see  cases  supra  note  67. 

59.  Riley  V.  Connecticut  River  R. 
Co.,  135  Mass.  292;  Corcoran  v.  Bos- 
ton, etc.,  R.  Co.,  133  Mass.  507. 

60.  Suell  V.  Derrlcott,  161  Ala.  269, 
49  S  895,  23  LRANS  996,  18  AnnCas 
636;  Cniicago.  etc.,  R.  Co.  v.  White, 
(Ark.)  165  SW  627  (suflTerlng  endured 
by  intestate  before  his  death).  See 
generally  Evidence  [16  Cyc  .926  «t 
seq]. 

SI.    Powers  v.   Pere  Marquette  R. 


lisbing  facts  in  justification  or  excuse  of  it  is  then 
on  defendant;*'  and  if  a  reasonable  justification  or 
excuse  is  shown,  it  has  been  held  that  the  burden 
shifts  back  to  plaintiff.'* 

Avoidable  injury.  Where  the  contributory  neglect 
of  deceased  is  established,  the  burden  of  proof  is 
on  plaintiff  to  show  that  the  injury  could  have  been 
avoided  by  ordinary  care  on  the  part  of  defendant, 
and  that  it  was  due  to.  the  willful  or  reckless  neglect 
of  defendant.'' 

[i  165]  b.  Family  Belatioaship.  In  an  action 
by  a  parent  for  the  death  of  a  minor  child,  the  law 
^presumes  not  only  the  existence  of  the  family  rela- 
tion but  that  it  continues  to  exist  until  the  contrary 
appears;'*  but  where  the  deceased  child  is  over  age, 
the  family  relation,  like  any  other  fact,  must  be 
shown  to'  exist  by  evidence."    Where  a  minor  was 

Co.,  148  Mich,  379,  106  NW  1117. 


>r— nmntlon  of  dns  oar*  caiMMUy 
see  infra  1  167. 

ea.  Suell  V.  Derrlcott,  161  Ala.  259, 
49  S  895,  23  LRANS  996,  18  AnnCas 
636:  Nichols  V.  Winfrey,  79  Mo.  544; 
March  v.  Walker,  48  Tex.  372. 

[a]  •psolally  pleadlDr  seU-ds- 
fanso  does  not  shift  the  burden  from 
plaintiff  of  proving  that  the  killing 
was  wrongful.  Nichols  v.  Winfrey, 
79  Mo.  544. 

ea.  U.  8. — Southern  Pac.  Co.  v.  De 
Valle  da  Costa,  190  Fed.  689,  111  CCA 
417;  Rutherford  v.  Foster,  125  Fed. 
187.  60  CCA  129. 

Ala. — Suell  v.  Derrlcott,  161  Ala. 
259.  49  S  896,  23  LRANS  996.  18  Ann 
Cas  686;  Cobb  v.  Owen,  160  Ala.  410, 
43  S  826    (self-defense). 

Cal. — Brooks  v.  Haslam,  66  C!al. 
421,  4  P  399. 

Md. — Tucker  v.  Johnson,  89  Md. 
471,  43  A  778,  44  A  1004,  46  LRA 
18  L 

Wash. — Welch  v.  Oeech,  88  Wash. 
429,  163  P  365,  LRA1918A  353. 

[a]  In  malring  ont  aelf-defens*  it 
Is  not  necessary  for  defendant  to 
show  more  than  that  he  had  a  rea- 
sonable apprehension  of  Immediate 
danger  and  that  he  entertained  a  be- 
lief that  it  wan  necessary  for  him  to 
kill  his  supposed  assailant.  Welch  v. 
Creech,  88  Wash.  429,  153  P  365,  LRA 
1918A  363.  See  generally  Homicide 
[21   Cyc    1012]. 

»L  Welch  V.  Creech,  88  Wash. 
429.  438,  163  P  355,  LRA1918A  353. 

"The  rule  is  no  more  than  this: 
Where  the  killing  is  proved  or  ad- 
mitted, a  prima  facie  case  is  made 
out,  and  when  the  killing  is  reason- 
ably accounted  for,  the  burden  is  met 
and  shifts  back  to  the  plaintiff,  where 
It  belongs  in  all  civil  actions."  Welch 
y.  Creech,  supra. 

[a]  Bole  appUsd^— In  an  action 
for  the  wrongful  death  of  a  police- 
man shot  by  defendant  under  the 
mistaken  belief  that  he  was  an  In-, 
truder  attacking  defendant,  and  that 
the  killing  was  necessary  in  defense 
of  his  own  life,  the  defense  arises 
out  of  the  res  geatse,  which  accord- 
ingly it  is  not  incumbent  upon  de- 
fendant affirmatively  to  prove;  and 
if  the  lury  can  say  that  the  admitted 
killing  is  reasonably  explained  and 
the  explanation  not  challenged.  It  is 
incumbent  upon  plaintiff  to  go  fur- 
ther and  show  by  a  preponderance  of 
the  evidence  that  the  killing  was  un- 
lawful and  not  In  self-defense.  Welch 
V.  Creech.  88  Wash.  429,  163  P  365, 
LRA1918A  353. 

65.  Lee  V.  De  Bardeleben  Coal, 
etc.,  Co.,  102  Ala.  628,  16  S  270;  St. 
Louis,  etc,  R.  Co.  v.  Townsend,  69 
Ark.  380,  63  SW  994;  St.  Louis,  etc., 
R.  Co.  V.  Jordan.  65  Ark.  429.  47  SW 
115;  St.  Louis,  etc,  R.  Co.  v.  Free- 
man. 36  Ark.  41:  Texas,  etc.,  R.  Co. 
V.  Hare,  4  Tex.  Civ.  A.  18.  23  SW 
42. 

66.  Pennsylvania  R.  Co.  v.  Adams, 
66  Pa.  499;  Deni  v.  Pennsylvania  R. 
Co..  6   Pa.   Dl.st.   15,   19   Pa.  Co.   7. 

67.  Pannsylvanla  R.  Co.  v.  Adams, 
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a  resident  of  another  states  it  will  be  presumed,  in 
the  absence  of  any  evidence  to  the  contrary,  that  the 
age  of  majority  in  the  state  of  his  residence  is  the 
same  as  that  fixed  by  the  common  law  of  the  state 
in  which  the  action  is  brought.'^ 

Legitimacy.  A  parent  suing  for  the  death  of  a 
child  need  not  in  the  first  instance  prove  the  legiti- 
macy of  the  child;  if  defendant  seeks  to  avoid  a  re- 
jBOvery  on  the  ground  of  illegitimacy  the  burden  is  on 
him  to  prove  that  fact  ;'*  but  where  defendant  denies 
the  legitimacy  of  the  child  and  tenders  an  issue  re- 
quiring proof  of  marriage,  it  devolves  upon  plaintiff, 
in  order  to  meet  the  issue,  to  produce  evidence  of 
marriage." 

[$  166]  c.  One  of  Two  or  More  Oauses  of 
Death.^^  ^Where  death  may  have  resulted  from 
either  of  two  causes,  for  -one  of  which  defendant 
would  be  liable,  and  for  the  other  not  liable,  plain- 
tiff must  show  witVi  a  reasonable  5;ertainty  that  the 
cause  for  which  defendant  is  liable  produced  the 
result.'"  But  it  is  sufficient  to  prove  a  wrongful  act 
or  omission,  on  the  part  of  defendant,  adequate  to 


produce  the  injury  without  negativing  all  possible 
suggestions  of  ^  the  existence  of  other  causes;" 
the  burden  then  rests  on  defendant  to  prore  other 
facts  which  would  show  either  that  the  injury  was 
due  to  causes  for  which  defendant  was  not  respon- 
sible,^* or  that  the  actual  cause  of  the  injury  is  bo 
uncertain  that  defendant's  liability  therefor  does  not 
appear  with  reasonable  certainty.^' 

[(  167]  d.  Oontribntory  Negligence  of  De- 
ceased.''* In  most  jurisdictions  the  rule  is  that, 
where  there  are  no  eyewitnesses  to  the  death,  the 
law  will  presume  that  decedent,  acting  on  the  in- 
stinct of  self-preservation,  was  in  the  exercise  of 
ordinary  care  ;'^  there  is  no  presumption  of  law  that 
he  committed  suicide.^^  This  presumption,  however, 
does  not  apply  where  there  are  eyewitnesses  to  the 
accident,'"  or  where  the  surrounding  facts  and  cir- 
cumstances show  to  the  contrary,*"  or  where  plain- 
tiff's evidence  suggests  contributory  n^ligence  on 
the  part  of  deceased." 

Burden  of  proof.  In  most  jurisdictions,  where 
plaintiff  makes  out  a  prima  facie  case  of  negligence 


66  Fa.  499;  Deni  y.  Pennsylvania  R. 
Co.,  6  Pa.  Diet  15,  19.  Pa.  Co.  7. 

68.  Phllpott  v.  Missouri  Pac  R. 
Co.,  85  Ho.  164. 

69.  Louisville,  etc.,  R.  Co.  v. 
Thomas,  87  Miss.  600,  40  S  257.      . 

70.  Lynch  v.  Knoop,  118  I,a.  611, 
43  S  262,  118  AmSR  391,  8  LRANS 
480,  10  AnnCas  807. 

71.  Biudaa  to  prov*  viosimat* 
cans*  gtttuittiaT  see  supra  9  164. 

73.  Blddle  v.  Jacobs,  116  Ark.  82, 
172  SW  268;  Herke  v.  St.  Louis,  etc., 
R.  Co.,  141  Mo.  A.  618,  125  SW  822; 
Kelly  v.  Union  Pac.  R.  Co.,  141  Mo. 
A.  490,  126  SW  818:  Chester  v.  Cape 
May  Real  Est.  Co.,  78  N.  J.  L.  181,  73 
A  836,  138  AmSR  614;  FrescQln  v. 
Paget  Sound  Tract.,  etc.,  Co.,  90 
Wash.  69.  156  P  896. 

Walfflit  and  toMAvaer  of  •vMaao* 
of  aaath  see  Infra  S  176. 

73.  See  Infra  (  176. 

74.  Southern  Pac.  R.  Co.  v.  De 
Valle'da  Costa,  190  Fed.  689,  lU  CCA 
417;  Beauchamp  v.  Sagranaw  Mln.  Co., 
60  Mich.  163,  15  NW  66,  46  AmR  30; 
Richards  v.  Riverside  Iron  Works, 
56  W.  Va.   510,  49   SE   437. 

[a]  ZBjozT  or  diaeaae. — ^Where  it 
is  a  question  whether  the  death  re- 
sulted from  Injury  or  from  a  disease 
with  which  it  had  become  Involved, 
the  party  causing  the  Injury  to  avoid 
liability  must  show  that  death  must 
have  resulted  even  If  the  Injury  had 
not  been  done.  Richards  v.  Riverside 
Iron  Works,  66  W.  Va.  610,  49  SE 
437. 

78.  Southern  Pac.  R.  Co.  v.  De 
Valle  da  Costa,  190  Fed.  689.  Ill  CCA 
.417.  ' 

•    76.    Safandant'a  dnty  to  allaf*  see 
supra  9  155. 

FlalatUTs  dnt]r  to  nagrativ*  see 
supra  9  137. 

77.  U.  8.— Pittsburgh,  etc,  R.  Co. 
V.  Scherer.  205  Fed.  366,  123  CCA  484; 
Rothe  V.  Pennsylvania  Co.,  195  Fed. 
21,  114  CCA  627;  Baker  v.  Philadel- 
phia, etc.,  R.  Co..  149  Fed.  882  [alt 
155  Fed.  407,  84  CCA  861. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Townsend,  69  Ark.  380,  63    SW  994, 

Cal. — Crabbe  v.  Mammoth  Channel 
Gold  Mln.  Co.,  168  Cal.  600,  143  P 
714;  Foley  v.  Northern  California 
Power  Co.,  14  Cal.  A.  401,  112  P 
467. 

Del. — Wood  v.  Philadelphia,  etc.,  R. 
Co..  76  A  613.   . 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Glnther,   (A.)  90  NE  911. 

Iowa. — Carpenter  v.  Loetscher- 
Jaeger  Mfg.  Co.,  178  Iowa  320,  157 
NW  938;  Arnold  v.  Douglas,  176 
Iowa  405.  155  NW  846:  Johnston  v. 
Delano,  176  Iowa  498,  154  NW  1013; 
Bettlnger    v.    Loring,    168    Iowa    103, 


160  NW  31;  Breen  v.  Iowa  Cent.  R. 
Co.,  163  Iowa  264,  143  NW  846;  Plat- 
ter V.  Minneapolis,  etc,  R.  Co.,  162 
Iowa  142,  148  NW  992;  Wilson  v. 
Chicago,   etc.,   R.   Co.,   161   Iowa   191, 

142  NW  64;  Wilson  v.  Illinois  Cent. 
R.  Co.,  150  Iowa  33,  129  NW  340.  34 
LRANS  687;  Korah  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  711,  128  NW  529,  41 
LRANS  32;  Brown  v.  West  RlverSlde 
Coal  Co.,  143  Iowa  662,  120  NW  732, 
28  LRANS  1260;  Gray  v.  Chicago, 
etc.,  R.  Co.,  143  Iowa  268,  121  NW 
1097;  Dalton  v.  Chicago,  etc.,  R.  Co., 
104   Iowa   26.  73  NW   349. 

Ky. — ^Johnson  v.  Westerfield,  143 
Ky.  10,  135  SW  425;  Warren  v.  Jeun- 
esse,  122  SW  862. 

Mich. — ^Kruls  v.  Grand  Rapids,  etc., 
R.  Co.,  190  Mich.  105,  156  NW  742; 
Peklenk  v.  Isle  Royale  Copper  Co., 
187  Mich.  644,  153  NW  1068;  Lincoln 
V.  Detroit,  etc.,  R.  Co.,  179  Mich.  189, 
146  NW  405,  61  LRANS  710;  Teach- 
out  V.  Grand  Rapids,  etc.,  R.  Co.,  179 
Mich.  388,  146  NW  241;  Wlsnlewskl 
V.  Detroit,  etc..  R.  Co.,  177  Mich.  481, 

143  NW  613;  Richardson  v.  Detroit. 
etc.,  R..  176  Mich.  413,  142  NW  832; 
Gates  V.  Beebe,  170  Mich.  107,  135 
NW  934;  Gilbert  v.  Ann  Arbor  R. 
Co.,  161  Mich.  73,  125  NW  745;  Pow- 
ers v.  Pere  Marquette  R.  Co.,  143 
Mich.  379,  106  NW  1117;  Adams  v. 
Iron  Cliffs  Co.,  78  Mich.  271,  *4  NW 
270,    18    AmSR    441. 

Minn.— ;Tegels  v.  Great  Northern 
R.  Co.,  120  Minn.  81.  138  NW  945; 
Nelson  v.  Northern  Pac.  R.  Co.,  119 
Minn.  347,  138  NW  419;  Gilbert  v. 
Tracy,  116  Minn.  443,  132  NW  752. 

Mo.— Grant  v.  Kansas  City  South- 
ern R.  Co.,  190  SW  586;  Carlson  y. 
Atchison,  etc..  R.  Co.,  187  SW  842; 
Capp  V.  St.  Louis.  251  Mo.  345,  158 
SW  616,  46  LRANS  781,  AnnCasl915C 
245;  McQultty  v.  Kansas  City  South- 
ern R.  Co.,  198  Mo.  A.  450,  194  SW 
888;  Stockton  v.  Metropolitan,  etc..  R. 
Co.,  177  Mo.  A.  286,  164  SW  176; 
Peperkorn  v.  St.  Louis  Transfer  R. 
Co.,  171  Mo.  A.  709,  154  SW  836;  Rlch- 
ter  v.  United  R.  Co.,  145  Mo.  A.  1,  129 
SW  1055;  Heine  v.  St.  Louis,  etc., 
R.  CO.,  144  Mo.  A.  443,  129  SW  421. 

Nebr. — Sorensen  v.  Selden-Breck 
Constr.  Co.,  98  Nebr.  689,  154  NW 
222;  Albrecht  v.  Morris,  91  Nebr.  442, 
136  NW  48. 

N.  D. — Rober  v.  Northern  Pac.  R. 
Co.,  26  N.  D.  394.  142  NW  22;  Kunkel 
V.  Minneapolis,  etc..  R.  Co.,  18  N.  D. 
367,  121  NW  880;  Cameron  v.  Great 
Northern  R.  Co.,  8  N.  D.  124,  77  NW 
1016. 

S.  D.— Whaley  v.  Vldal,  27  S.  D. 
642.    132    NW    248. 

Utah. — Lewis  v.  Rio  Grande  West- 
ern R..  Co.,  40  Utah  483.  123  P  97. 


Wis. — Sorenson  v.  Menasha  Paper, 
etc.,  Co.,  56  Wis.  338,  14  NW  448. 

78.  Hart  v.  St.  Louis,  etc.,  R.  Co., 
80  Kan.  699,  102  P  1101;  Voelker  v. 
Hill-O'Meara  Constr.  Co.,  153  Mo.  A. 
1.  131  SW  907;  Rober  v.  Northern 
Pac.  R.  Co.,  26  N.  D.  394,  142  NW  2!^ 
Sorenson  v.  Menasba  Paper,  etc..  Co., 
56  Wis.  338,  14  NW  446. 

79.  Casper  v.  Illinois  Cent.  R.  Co.. 
149  111.  A.  588;  Illinois  Cent.  R.  Co. 
v.  Kief.  Ill  111.  A.  364;  Sanderson  v 
Chicago,  etc.  R.  Co.,  167  Iowa  90. 
149  NW  188;  Wilson  v.  IHlnols  Cent 
R.  Co.,  129  Iowa  33JD.  129  .NW  340,  31 
LRANS  687;  Ames  v.  Waterloo,  etc.. 
Rapid  Transit  Co.,  120  ,Iowa  640,  9> 
NW  161;  Battles  v.-  United  R.  Co.,  17S 
Mo.  A.  696.  161  SW  614;  Sorensen  t. 
Selden-Breck  Constr.  Co.,  98  Nebr. 
689.   154  NW  222. 

80.  U.  S. — Rothe  v.  Pennsylvania 
Co.,  196  Fed.  21,  114  CCA  627;  Rich 
V.  Chicago,  etc,  R.  Co.,  149  Fed.  79. 
78  CCA  663. 

UL — Parkin  v.  Chicago,  etc..  R- 
Co.,  149  HI.  A.  421;  Casey  v.  Adams. 
t37  111.  A.  404  raff  234  111.  350.  84  NE 
933,  123  AmSR  106,  17  LRA.NS 
776]. 

Iowa. — ^Johnston  v.  Delano,  17» 
Iowa  498,  154  NW  1013;  Oaks  v. 
Chicago,  etc,  R.  Co.,  174  Iowa  6!S. 
i66  NW  740;  Bussler  v.  Chicago,  etc. 
R.  Co.,  166  Iowa  361.  145  NW  533; 
Platter  v.  Minneapolis,  etc,  R,  Co.. 
162  Iowa  142,  143  NW  992;  Wilson  v. 
Chicago,  etc..  R.  C6.,  161  Iowa  191. 
142  NW  54;  Korah  v.  Chicago,  etc.. 
R.  Co.,  149  Iowa  711,  128  NW  529.  41 
LRANS  32;  Brown  v.  West  Riverside 
Coal  Co..  143  Iowa  662.  120  NW  7J:. 
28  LRANS  1260. 

Mass.— O'Brien  v.  Boston  Bl.  R  Co.. 
217  Mass.  130,  104  NE  442. 

Minn. — Nelson  v.  Northern,  etc.,  R- 
Co.,   119   Minn.   347,   138   NW  419. 

Mo.— -Carlson  v.  Atchison,  etc.,  R- 
Co.,  187  SW  842;  Burge  v.  Waba.5h 
R.  Co.,  244  Mo.  76,  148  SW  »25: 
Tetwiler  v.  St.  IkjuIs.  etc.,  R,  Co.,  S42 
Mo.  178,  145  SW  780;  Battles  v. 
United  R.  Co..  178  Mo.  A.  696.  181 
SW  614;  Rlchter  v.  United  R.  Co.,  H> 
Mo.  A.  1.  129  SW  1056;  Heine  v.  St. 
Louis,  etc,  R.  Co.,  144  Mo.  A.  443.  12» 
SW  421. 

S.  D,— Whaley  v.  Vldal.  27  S.  D. 
627,  132  NW  242. 

[a]  TbiM,  there  can  be  no  recov- 
ery where  deceased  had  a  clear  view 
of  the  car  which  struck  him.  in  the 
absence  of  afllrmatlve  evidence  that 
he  was  in  the  exercise  of  due  care 
at  the  time  of  the  Injury.  O'Brien  v. 
Boston  EI.  R.  Co.,  217  Mass.  130,  104 
NE  442. 

81.  Nelson  v.  Northern  Pac.  K- 
Co..  119  Minn.  847,  138  NW  419;  Ga- 
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and  does  not,  by  his  pleading  or  evidence,  disclose 
contributoiy  negligence  on  the  part  of  deceased,  the 
burden  is  on  defendant  to  show  contributory  negli- 


gence on  the  part  of  deceased  as  a  matter  of  de- 
fense.*' In  some  jurisdictions,  however,  it  has  been 
held  that  the  burden  is  on  plaintiff  to  show  that  de- 


lati   T.   Erie  R.   Co..    28   Oh.   Cir.   Ct. 
N.  S.  63. 

83.  U.  S.— Central  Vermont  R.  Co. 
V.  White,  238  U.  S.  507,  35  SCt  866, 
59  L.   ed.    1133,  AnnCasl916B  262. 

Ala. — Mobile,  etc.,  R.  Co.  v.  Brom- 
berg,  141   Ala.  268,   37   S   395. 

Cal. — Schneider  -v.  Market  St.  R. 
Co.,  134  Cal.  482,  66  F  734;  Brooks  v. 
Haalam.  65  Cat.  421,  4  P  399:  Wil- 
liams V.  San  Francisco,  etc,  R.  Co., 
«  Cal.  A.  715,   93  P  122. 

Fla. — Jacksonville  Electric  Co.  v. 
Sloan,  52  Fla.  257,  42  S  616. 

Ind. — Peabody-Alwert  Coal  Co.  v. 
Tandell,  179  Ind.  222,  100  NB  768; 
Chicago,  etc.,  R.  Co.  v.  ainther.  (A.) 
90  NS  911;  PltUburgh,  etc.  R.  Co.  v. 
Rogers,  45  Ind.  A.  230.  87  NB  28. 
.  Ky. — Southern  Min.  Co.  v.  Lewis, 
167  Ky.  20.  179  SW  1067:  Judd  v. 
Chesapeake,  etc.,  R.  Co..  37  SW  842, 
38  SW  880.  18  KyL  747. 

Me. — Curran  v.  Lewiston,  etc.,  St. 
R.  Co.,  112  Me.  96,  90  A  978  (under 
Pub.  L.  tl913]  c  27).  Prior  to  the 
act  of  1913  the  rule  was  otherwise. 
McBonough  v.  Grand  Trunk  R.  Co.,  98 
Me.  304,  56  A  913;  State  y.  Maine 
Cent.  R.  Co.,  77  Me.  638.  1  A  673. 

Md. — Tucker  v.  State,  89  Md.  471, 
43  A  778,  44  A  1004.  46  LRA  181.  But 
see  State  v.  Baltimore,  etc.,  R.  Co., 
34  Md.  84,  87  AmD  600. 

Mass. — See  infra  this  ^ote. 

Minn. — Tegels  v.  Oreat  Northern  R. 
Co..  120  Minn.  31.  138  NW  945;  Nel- 
son V.  Northern  Pac.  R.  Co..  119 
Minn.  347.  138  NW  419;  Deiaen  v. 
Chicago,  etc.  R  Co..  43  Minn.  454,  45 
NW  864. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Brooks,  85  Miss.  269.  38  S  40. 

Mo. — Burge  v.  Wabash  R.  Co.,  244 
Mo.  78.  148  SW  925;  Ryan  v.  St.  Louis 
Transit  Co..  190  Mo.  621,  89  SW  865, 
2  LRANS  777;  Newton  v.  Wabash  R. 
Co.,  152  Mo.  A.  167,  132  SW  1195; 
McMenamy  v.  Iron,  etc.,  Co..  (A.)  130 
SW  357;  Heine  v.  St.  Louis,  etc.,  R. 
Co.,  144  Mo.  A.  443,  129  SW  421. 

Mont. — Comerford  v.  James  Ken- 
nedy Constr.  Co..  50  Mont.  196,  145 
P  952;  Melzrter  v.  Raven  Copper  Co., 
47  Mont.  351,  132  P  652. 

N.  T. — See  infra  this  note. 

N.  C. — Cogdell  V.  Wilmington,  etc., 
R.  Co.,  132  N.  C.  852,  44  SE  618  [rev 
130  N.  C.  313.  41  SE  5411. 

Oh. — Jackson  Knife,  etc.,  Co.  v. 
Hathaway.  27  Oh  Clr.  Ct.  746.  But 
see  Dluxinskl  v.  Qrlese-Walker  Co., 
18  Oh.  Cir.  Ct.  N.  S.  397. 

Pa. — Pennsylvania  Tel.  Co.  v.  Bar- 
nau.  15  A  624. 

S.  D.— Whaley  v.  Vldal,  27  S.  D.  642, 
132  NW  248. 

Tex. — Texas,  etc..  R.  Co.  v.  Huber, 
(Civ.  A.)  95  SW  568;  Gulf,  etc,  R. 
Co.  V.  Flnley.  11  Tex.  Civ.  A.  64,  32 
SW  51. 

Wash. — Tecker  v.  Seattle,  etc.,  R. 
Co.,  60  Wash.  570,  111  P  791,  AnnCas 
1912B   842. 

Ont. — Kervin  v.  Canadian  Coloured 
Cotton  Mills  Co.,  28  Ont.  73  [app  dlsm 
26  Ont.  A.  36  (app  allowed  29  Can. 
S.  C.  478) J. 

[a]  Is  MMHMclMUMtU  (1)  by  ex- 
press provisions  of  L.  (1914)  c  553, 
contributory  negligence  on  the  part 
of  the  person  killed  is  an  aflflrmatlve 
defense  to  be  proved  by  defendant. 
C2)  The  presumption  of  due  care  on 
tbe  part  of  the  person  killed  created 
by  this  statute  does  not  apply  to  a 
cause  of  action  which  occurred  be- 
fore the  statute  went  into  effect. 
Boutlier  v.  Maiden,  226  Mass.  479.  116 
NE  261,  AnnCasl918C  910.  (3)  Prior 
to  this  statute,  under  St.  (1906)  c 
463  pt  1  {  63,  as  amended  by  St. 
(1907)  c  392  }  1,  and  under  other 
similar  statutes.  In  an  action  for  the 
-wrongful  death  of  a  passenger 
through  the  negligence  of  a  railroad 
or  street  railroad  company,  it  was 
not  essential  to  a  recovery  that  plain- 
tiff should  show  that  such  passenger 


was  In  the  exercise  of  due  care  at 
the  time  of  the ,  accident.  Murphy  v. 
Boston,  etc.,  R.  Co.,  216  Mass.  178, 
103  NE  291.  (4)  But  where  the  per- 
son killed  was  not  a  passenger  at  thb 
time  of  the  Injury,  some  afflrmative 
proof  of  his  due  care  was  necessary 
(Hayes  v.  Boston  El.  R.  Co.,  224 
Mass.  303,  112  NE  484;  Raymond  v. 
Worcester  Cons.  R.  Co.,  222  Mass. 
396,  110  NE  1033;  McCue  v.  Boston 
El.  R.  Co.,  221  Mass.  432,  109  NE 
360;  Carney  v.  Boston  El.  R.  C!o.,  219 
Mass.  552,  107  NE  411;  Murphy  v. 
Boston,    etc,    R.    Co.,    216    Mass.    178, 

103  NE  291;  Haynes  v.  Boston  El.  R. 
Co.,  204  Mass.  249,  90  NB  419;  Hud- 
son v.  Lynn,  etc,  R.  Co.,  185  Mass. 
610,  71  NB  66;  Walsh  v.  Boston,  etc, 
R.  Co.,  171  Mass.  52,  50  NE  453; 
McKimble  v.  Boston,  etc,  R  Co..  141 
Mass.  463.  5  NE  804;  McKimble  v. 
Boston,  etc.,  R.  Co.,  139  Mass.  542,  2 
NE  97;  Merrill  v.  Eastern  R.  Co..  139 
Mass.  262,  29  NB  666).  (5)  except 
where  the  accident  happened  at  a 
grade  crossing  and  it  was  shown  that 
the  company  neglected  to  give  the 
signals  required  by  statute,  and  that 
such  neglect  contributed  to  the  death 
of  the  person  killed  (Slattery  v.  New 
York,  etc.,  R.  C!o.,  203  Mass.  453.  89 
NB  622.  133  AmSR  311;  Walsh  v. 
Boston,  etc.  R.  Co..  171  Mass.  62,  50 
NB  463  [under  Pub.  St.  c  112  ( 
213]).  (6)  Under  St.  (1909)  c  614,  In 
regard  to  the  liability  of  an  employer 
for  the  death  of  an  employee,  plain- 
tiff was  required  to  Introduce  some 
evidence  that  the  deceased  was  In 
the  exercise  of  due  care.  Chester  v. 
W.  A.    Murtfeldt   Co..   216   Mass.   537. 

104  NE  483  (St.  [1909]  c  514  {>  127. 
129);  Fr<nch  v.  Sabin,  202  Mass.  240, 
88  NE  845.  (7)  Under  Rev.  L.  (1902) 
c  171  t  2,  making  a  corporation  liable 
for  the  gross  negligence  of  its  ser- 
vant causing  the  death  of  a  per«)n  in 
the  exercise  of  due  care,  plerintiff 
had  the  burden  of  proving  that  de- 
cedent exercised  due  care.  Hamma 
V.  Haverhill  Gas  Light  Co.,  203  Mass. 
572,  89  NB  1043.  See  also  Corcoran 
V.  Boston,  etc..  R.  Co.,  133  Mass.  607 
(prior  to  statute,  but  holding. burden 
on  plaintiff). 

[b]  lA  irew  Tork  (1)  the  former 
rule  was  that  in  an  action  for  a 
wrongful  death  the  burden  of- proof 
was  on  plaintiff  to  establish  facts 
tending  to  disclose  the  absence  of 
contributory  negligence.  Specht  v. 
Waterbury  Co.,  208  N.  Y.  374,  102  NB 
569;  Zucker  V.  Whitrldge.  205  N.  T. 
50.  98  NE  209,  41  LRANS  683,  Ann 
Casl913D  1260;  Peterson  v.  Ballan- 
tine,  206  N.  T.  29,  98  NE  202.  39 
LRANS  1147:  Clancy  v.  New  York, 
etc.  R.  Co.,  201  N.  Y.  235,  94  NE  867; 
Lamb  v.  Union  R.  Co.,  195  N.  T.  260, 
88  NE  371;  Baxter  v.  Auburn,  etc. 
Electric  R.  Co.,  190  N.  Y.  439,  83  NB 
469;  Wlwlrowskl  v.  Lake  Shore,  etc.,' 
R.  Co.,  124  N.  Y.  420,  26  NE  1023; 
Tolman  v.  Syracuse,  etc,  R.  Co.,  98 
N.  Y.  198,  50  AmR  649:  CordeU  v. 
New  York  Cent.,  etc.,  R.  Co.,  75  N.  Y. 
330:  Velthusen  v.  Union  R.  Co.,  152 
App.  Dlv.  121,  136  NYS  622;  Griiflth 
V.  Long  Island  R.  Co.,  147  App.  Dlv. 
693,  132  NYS  641;  Butler  v.  Buffalo, 
etc.,  R.  Co.,  142  App.  Dlv.  282.  126 
NYS  823  [aff  206  N.  T.  570  mem,  98 
NE  1099  mem];  Zaun  v.  Long  Island 
R.  Co.,  139  App.  Dlv.  719,  124  NYS 
511  [aff  201  N.  Y.  599  mem.  95  NE 
1142  mem];  Boyce  v.  New  York  City 
R.  Co.,  126  App.  Dlv.  248.  110  NYS 
393;  Jones  v.  Ryan.  125  App.  Dlv. 
282.  109  NYS  156;  Gallagher  v.  New 
York  City  R.  Co.,  124  App.  Dlv.  868, 
109  NYS  516:  Thompson  v.  Metropoli- 
tan St.  R.  Co.,  89  App.  Dlv.  10.  85 
NYS  181:  Frounfeller  v.  Delaware, 
etc..  R.  Co..  74  App.  Dlv.  224.  77  NYS 
470;  Kane  v.  Whitaker,  33  App.  Dlv. 
416,  54  NYS  85.  (2)  But  less  evi- 
dence was  required  to  show  lack  of 
contributory   negligence   in   such   ac- 


tions than  lo  other  actions.  See  Infra 
{  176.  (3)  And  furthermore,  the 
rule  putting  this  burden  on  plaintiff 
being  regarded  as  a  harsh  one.  it  was 
subsequently  changed  by  statute. 
Fernet  v.  Stewart,  163  App.  Dlv.  112, 
148  NYS  646.  (4)  So  that  at  the 
present  time  under  Labor  L.  [Consol. 
L.  o  31,  L.  (1909)  c  36]  i  202a.  added 
by  L.  (1910)  c  352.  and  under  Code 
Civ.  Proc  i  841b,  added  by  L.  (1913) 
c  228,  the  burden  of  proof  is  on  de- 
fendant to  show  contributory  negli- 
gence on  the  part  of  the  person 
killed.  Brott  v.  Auburn,  etc..  Elec- 
tric R.  Co..  220  N.  Y.  92,  115  NB  273 
[rev  169  App.  Dlv.  913]  (under  Code 
Civ.  Proc  (  841b):  Sackheim  v.  Pig- 
ueron.  215  N.  Y.  62.  109  NB  109  [rev 
163  App.  Dlv.  180.  148  NYS  27]: 
Mullen  V.  Schenectady  R.  Co..  214 
N.  Y.,  300.  108  NB  412  [rev  159  Aipi 
Dlv.  928];  Markert  v.  Long  Island 
R.  Co..  175  App.  Dlv.  467.  161  NYS 
926;  Zlmmermann  v.  Ullmann,  173 
App.  Dlv.  650.  160  NTS  81;  Skelton 
V.  Lehigh  Valley  R  Co..  171  App. 
Dlv.  91.  156  NYS  835;  Gaszola  v. 
O'Brien,  169  App.  Dlv.  602.  155  NYS 
S&O;  Skelton  v.  Lehigh  Valley  R. 
Co..  164  App.  Dlv.  789,  150  NYS  97; 
Drusky  V.  Schenectady  R.  Co..  164 
App.  Dlv.  406.  149  NYS  762;  Fernet 
V.  Stewart.  163  App.  Dlv.  112.  148 
NYS  646;  Hubbell  v.  Pioneer  Paper 
Co.,  160  App.  Dlv.  366.  145  NTS  564 
(under  Labor  L.  S  202a);  Clancy  v. 
New  York,  etc,  R.  Co..  157  App.  Dlv. " 
337.  142  NYS  258  (under  Labor  L.  } 
202a);  Nicholson  v.  New  York,  8o 
Misc.  563,  147  NYS  779.  (5)  Code 
Civ.  Proc.  i  841b  affects  only  the  pro- 
cedure and  not  the  substantive  rights 
of  the  partly,  and  hence  it  applies 
to  an  action  for  a  death  which  oc- 
curred before  the  statute  became  ef- 
fective, but  which  action  is  tried 
thereafter.  Sackheim  v.  Plgueron, 
216  N.  Y.  «2,  109  NE  109  [rev  163 
App.  Dlv.  180,  148  NYS  27,  and  dist 
Orelf  V.  Buffalo,  etc.,  R.  Co.,  205  N.  Y. 
239.  98  NB  462  (which  was  decided 
under  Labor  L.  (  202a)];  Zlmmer- 
mann V.  Ullmann.  173  App.  Dlv.  650. 
160  NYS  81;  Skelton  v.  Lehigh  Valley 
R.  Co..  171  App.  Dlv.  91,  156  NYS  835; 
GazEola  v.  O'Brien.  169  App.  Dlv.  602. 
155  NYS  350;  Nicholson  v.  New 
York.  85  Misc.  663.  147  NYS  779. 
Contra  Skelton  v.  Lehigh  Valley  R. 
Co..  164  App.  Dlv.  789.  160  NYS  97. 
(6)  But  it  has  no  application  to  an 
action  in  which  Judgment  was  ren- 
dered prior  to  the  enactment  of  the 
statute.  Berry  v.  Urban  Water  Sup- 
ply Co..  163  App.  Dlv.  21.  148  NYS 
67;  Hubbell  v.  Pioneer  Paper  Co., 
160  App.  Dlv.  356.  145  NYS  654. 
\T)  Labor  L.  i  202a  has  been  held 
not  to  be  retroactive.  Grelf  v.  Buf- 
falo, etc.  R.  Co..  206  N.  Y.  239,  98 
NE  462;  Clancy  v.  New  York,  etc., 
R.  Co.,  167  App.  Dlv.  337,  142  NTS 
368.  (8)  Labor  L.  9  202a  Is  applica- 
ble to  the  labor  laws  generally,  and 
is  not  limited  to  actions  maintain- 
able under  art  14.  commonly  known 
as  the  Employers'  Liability  Act. 
Hubbell  v.  Pioneer  Paper  Co.,  160 
App.    Dlv.    356.    145    NYS    554. 

[c]  Tb*  fadanal  oonrts  have  uni- 
formly held  that  as  a  matter  of  gen- 
eral law  the  burden  of  proving  con- 
tributory negligence  is  on  defendant, 
and  they  have  enforced  the  princi- 
ple even  in  states  which  hold  that 
the  burden  Is  on  plaintiff  of  proving 
that  he  was  not  guilty  thereof.  In 
passing  the  Federal  Employers'  Lia- 
bility Act  congress  intended  that  It 
should  be  construed  in  the  light  of 
the  decision.s  of  the  federal  courts 
made  prior  to  the  enactment  In  this 
respect.  ,  Central  Vermont  R.  Co.  v. 
White.  2^8  U.  S.  507.  35  SCt  865,  59 
L.  ed.  1433.  AnnCasl916B  262. 

[d]  Tlolatloii  of  statnts. — Where 
an  action  for  the  death  of  a  boy 
under    sixteen    years    of    age.    em- 
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ceased  was  using  ordinary  care  when  he  was  killed 
by  the  alleged  negligence  of  defendant,^'  although 
it  has  been  held  that,  in  the  absence  of  eyewitnesses, 
due  care  on  the  part  of  deceased  may  be  inferred 
when  sufBcient  circumstances  are  shown  .fairly  to 
exclude  the  idea  of  negligence  on  his  part.^'* 

[i  168]  2.  AdmiBsibility^s  — a.  In  Oeneral. 
The  admissibility  of  evidence  is  generally  governed 
by  the  rules  regulating  the  competency,  materiality, 
and  relevancy  of  the  evidence  in  other  civil  actions.^' 
It  is  within  the  discretion  of  the  court  to  allow  a 
medical  expert  to  testify  as  to  whether  in  his 
opinion  deceased  had  a  period  of  conscious  suffering 
before  death.*^ 

[$  169]  b.  Cause  of  death.  The  general  rule  is 
that  evidence  as  to  the  cause  of  death  is  admissible 
under  the  general  issue;*"  and  any  evidence  may  be 
admitted  as  to  the  cause  of  the  death,  provided  it  is 

ployed  In  violation  of  a  statute.  Is 
defended  upon  the  ground  that  either 
or  both  of  the  parents  for  whose 
benefit  the  action  Is  brought  vio- 
lated the  statute,  the  burden  is  on 
defendant  to  show  such  violation. 
Kentucky  Utilities  Co.  v.  McCarty, 
169   Ky.    38,    183    SW  237. 

83.  Conn. — Ryan  v.  Bristol,  63 
Conn.    26.    27    A    309. 

111. — Newell  v.  Cleveland,  etc.,  R. 
Co.,  261  111.  605.  104  NB  223;  Hu- 
mason  v.  Michigan  Cent.  R.  Co.,  269 
111.  462,  102  NB  793;  Stack  v.  £^st 
St.  Louis,  etc.,  R.  Co..  245  111.  308, 
■92  NB  241,  137  AmSR  318;  Stollery 
V.  Cicero,  etc.,  St.  R.  Co.,  243  III. 
290,  90  NB  709-  Illinois  Cent.  R.  Co. 
V.  Cozby,  174  111.  109,  60  NE  1011 
raft  69  111.  A.  266];  Illinois  Cent.  R. 
Co.  V.  Nowlcki,  148  111.  29,  35  NB 
368;  Chicago,  etc,  R.  Co.  v.  Greg- 
ory, 68  Iir  226;  Stein  v.  Chicago, 
etc.,  R.  Co.,  199  111.  A.  48;  Bell  v. 
East  St.  Louis,  etc.,  R.  Co.,  197  111. 
A.  83;  Cronch  v.  Peoria,  etc.,  Tract. 
Co.,  181  111.  A.  74;  Frits  v.  Wabash 
R.  Co.,  181  111.  A.  18;  Boyer  v.  North- 
western Bl.  R.  Co.,  174  111.  A.  161; 
Carape  v.  Chicago  City  R.  Co.,  155 
111.  A.  539;  Chicago  v.  Carlin,  141 
III.  A,  118;  Casey  v.  Adams,  137  111. 
A.  404  [aff  234  111.  360,  84  NB  933, 
123  AmSR  105,  17  LRANS  776]; 
Rothschild  v.  L«vy,  118  111.  A.  78; 
Chicago,  etc.,  R.  Co.  v.  Stone,  109 
ni.  A.  617;  Chicago  North  Shore  R. 
Co.  V.  Green,  93  111.  A.  106;  Chi- 
cago, etc.,  R.  Co.  V.  Gunderson,  74 
111.  A.  356  [aft  174  111.  496,  61  NE 
708];  Illinois  Cent.  R.  Co.  v.  Cozby, 
69  111.  A.  266   [aft  174  111.  109.  60  NB 


1011]. 

Iowa. — Sanderson  v.  Chicago,  etc., 
R.  Co..  167  Iowa  90,  149  NW  188. 

Mich. — Gates  v.  Beebe,  170  Mich. 
107,    136    NW    934. 

N.  H. — Doucette  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  419,  92  A  738;  Green- 
wood v.  Boston,  etc.,  R.  Co.,  77  N.  H. 
101,  88  A  217;  Wright  v.  Boston,  etc., 
R.  Co..  74  N.  H.  128,  65  A  687,  124 
AmSR  949,  8  LRANS  832. 

Porto  Rico. — De  Lopez  v.  de  Salnte 
Jeanne,    7   Porto    Rico   Fed.    647. 

[a]  BnIs  applied  to  paimt*  of  in- 
fant,— ^Where  recovery  is  sought  for 
the  wrongful  death  of  an  infant, 
plaintiff  has  the  burden  of  showing 
that  the  parents  of  deceased  exer- 
cised due  care  for  his  safety.  Thomas 
V.  Anthony.  179  111.  A.  463  [rev  on 
other  grounds  261  111.  288.  103  NB 
9641. 

[b]  Vndar  •  •tatuta  provlaiBK  for 
Ml  Indlotmsnt  for  death  by  wrong- 
ful act,  it  was  held  that  the  party 
prosecuting  must  show  due  care  on 
the  part  of  the  deceased  at  the  time 
of  the  accident,  or  in  other  words, 
that  the  want  of  due  care  did  not 
contribute  to  produce  the  Injury  com- 
plained of.  State  V.  Maine  Cent.  R. 
Co.,  76  Me.   357,  49  AmR  622. 

84.    See  infra  1  175. 


88.  Co  allow  dwnarM  see  infra 
i   237  et  seq.  , 

88.  Salmon  v.  Rathjens,  152  Cal. 
290,  92  F  733  (inadmissible);  Coch- 
ran V.  Kankakee  Stone,  etc.,  Co.,  179 
111.  A.  437  (inadmissible);  Cohen  v^ 
Long  Island  R.  Co.,  154  App.  Dlv.  603, 
139  NTS  887  (testimony  of  deceased 
witness  given  on  former  trial  held 
admissible).  See  generally  Evidence 
[16  C^rc  1110  et  seq]. 

[a]  Pravlona  aoctdant. — In  an  ac- 
tion for  the  death  of  a  child  caused 
by  falling  into  an  unguarded  quarry 
which  had  become  filled  with  water, 
evidence  that  no  person  liad  ever 
been  drowned  there  before  Is  in- 
admissible. Cochran  v.  Kankakee, 
Stone,    etc.,   Co.,    179    111.  JV.    437. 

[b]  !>•  ten*  ■•■•  dspoatttOB  of 
plaintiff,  in  an  action  for  personal 
injuries,  defendant  having  had  the 
right  of  cross-examination  may  be 
admitted  in  a  subsequent  action  by 
his  beneficiaries  for  his  death  caused 
by  such  injuries,  the  material  issues 
being  substantially  the  same  in  both 
actions.  Walkerton  v.  Brdman,  23 
Can.  S.  C.  362.  See  Depositions  [13 
Cyc    1004]. 

87.  Finnegan  v.  Fall  River  Glass 
Works  Co.,  169  Mass.  311,  34  NB  628. 

Expert  testtmoiiT  ganmaliy  see 
Evidence  [17  Cyc  31  et  seq]. 

88.  Wetherell  v.  Chicago  City  R. 
Co.,  104  111.  A.  367;  Valley  R.  Co.  v. 
Roos,  9  Oh.  Clr.  Ct  201,  6  Oh.  Clr. 
Dec  33. 

89.  Kansas  City,  etc.,  R.  Co.  v. 
Matthe.ws,  142  Ala.  298,  39  S  207; 
Domltrovich  v.  Stone,  etc.,  Engineer- 
ing Corp.,  44  Mont.  If  118  P  760; 
San  Antonio  Gas,  etc..  Co.  v.  Ocon, 
(Tex.  Civ.  A.)  130  SW  846;  Walker- 
ton  V.  Brdman,  23  Can.  S.  C.  362  (evi- 
dence of  the  injured  person  taken 
de  bene  esse  before  his  decease  ad- 
missible). 

[a]  Thna  (1)  where  the  action  Is 
defended  on  the  ground  that  death 
resulted  from  suppurative  cholangi- 
tis, and  not  from  the  accident,  plain- 
tiff could  show  that  a  weakening  of 
tissues  anywhere  furnishes  a  field 
for  •  development  of  germs  of  such 
disease,  and  that  after  being  injured 
a  person  may  go  several  days  with 
no  apparent  trouble  until  suppura- 
tion follows.  Oomitrovlch  v.  Stone, 
etc..  Engineering  Corp.,  44  Mont.  7, 
118  P  760.  (2)  Where  the  issue  Is 
whether  decedent  died  from  injuries 
negligently  inflicted  by  defendant  or 
from  an  independent  cause,  evidence 
that  the  Intestate  was  never  able  to 
do  any  manual  labor  after  the  In- 
Jury  is  admissible.  Kansas  City.  etc.. 
R.  Co.  V.  Matthews,  142  Ala.  298,  39 
S  207.  (3)' Where  a  physician  testi- 
fied that  decedent  died  from  pneu- 
monia, evidence  that  pneumonia  re- 
sulted from  the  injuries  negligently 
inflicted  is  admissible  to  show  that 
he  died  from  the  effects  of  his  inju- 
ries.    San  Antonio   Gas,   etc..   Co.   v. 


competent  and  relevant  to  the  issues  made  by  the 
pleadings  and  evidence.""  Tlie  result  of  a  post- 
mortem examination  of  deceased  is  competent  evi- 
dence to  prove  the  cause  of  death  ;"<*  but  this  rule 
does  not  apply  to  the  report  of  ^  medical  examiner 
whose  duty  it  is  to  ascertain  and  report  the  cause  of 
death  merely  for  the  purpose  of  preserving  the  evi- 
dence in  case  it  may  be  needed  in  future  proceed- 
ings."'- In  the  absence  of  a  statute  making  a  physi- 
cian's certificate  of  death  evidence  in  judicial  pro- 
ceedings, such  a  certificate,  if  the  physician  is  still 
living,  is  not  admissible  to  show  the  cause  of  the 
death.»» 

Ooroaer's  iimnest.  In  some  jurisdictions  the  ver- 
dict of  the  coroner's  jury  which  investigated  the 
cause  of  death  is  not  admissi^ble  to  show  such 
cause.'*  But  in  other  jurisdictions  the  verdict  of  the 
coroner's  jury  has  been  held  competent  evidence  as 

Ocon,    (Tex.   Civ.    A.)    130   SW  846. 

[b]  Tba  teaUmony  of  a  woman  of 
mature  mg»  and  the  mother  of  many 
children  as  to  the  cause  which  pro- 
duced her  child's  death  is  admissi- 
ble. Ft.  Worth,  etc..  R.  Co.  v.  Hy- 
att, 12  Tex.  Civ.  A.  4S6,  34  SW^  677. 

[c]  SvldMio*  h«lA  laadmlniMa.— 

(1)  Evidence  in  regard  to  any  action 
which  may  have  been  taken  before 
the  grand  Jury  in  connection  with 
criminal  proceedings  Is  inadmissible 
where  the  statute  provides  for  the 
recovery  of  actual  damages  for  death 
caused  by  wrongful  act,  under  such 
circumstances  as  amounts  In  law  to 
a  felony  and  without  regard  to  any 
criminal  proceedings  that  may  or 
may  not  be  had  in  relation  to  the 
homicide.  Croft  v.  Smith,  (Tex.  Civ. 
A.)  61  SW  1089.  (2)  Where  the  evi- 
dence is  sufflcient  to  Justify  a  find- 
ing that  deceased  was  not  facing 
the  person  who  shot  him,  expert  tes- 
timony as  to  whether  a  bullet  fired 
Into  the  back  would  pass  through  the 
body  or  lodge  therein.  In  support 
of  a  contention  that  deceased  was 
shot  in  the  breast,  is  properly  re- 
fused. Gray  v.  Phillips,  54  Tex.  Civ 
A    148,    117    SW    870. 

[d]  Thus  (1)  a  medical  witness 
who  had  examined  the  body  and  tes- 
tified that  death  was  caused  by 
drowning  might  properly  testify  as 
to  tho  indications  where  the  person 
had  been  suffocated  first  and  after- 
ward had  fallen  into  the  water,  even 
where  there  had  been  no  evidence 
introduced  tending  to  show  that  such 
was  the  fact.  Erickson  v.  Smith,  J 
Abb.  Dec.   (N.  Y.)   64,  38  HowPr  454. 

(2)  Where  a  physician  testified  that 
the  immediate  cause  of  death  was 
peritonitis,  the  question  as  to  what 
had  caused  the  peritonitis  was  prop- 
er, and  not  objectionable  as  being  too 
general,  and  not  placing  cause  of 
death  with  suRlclent  certainty.  Loor 
ram  v.  Third  Ave.  R  Co.,  67  N.  Y. 
Super.  165,  6  NYS  504. 

90.  Mich. — McClellan  v.  PC  Wayne, 
etc,  R.  Co.,  105  Mich,  101,  62  NW 
1025. 

Mo. — Rartsler  v.  Metropolitan  St. 
R.   Co.,   140  Mo.  A.   666,  126  SW  760. 

N.  Y. — Erickson  v.  Smith,  2  Abb. 
Dec.  64,  38  HowPr  454;  Looram  v. 
Third  Ave.  R.  Co.,  57  N.  T.  Super. 
165,  6  NTS  604  [aft  117  N.  T.  657 
mem,  22  NE  1133  mem]. 

Pa. — Stabler  v.  Philadelphia,  etc.. 
R.   Co.,    16   Montg.   Co.   198. 

S.  C— State  V.  Clark,  16  S.  C  403. 

91.  Jewett  V.  Boston  Bl.  R.  Co.. 
219    Mass.    628.    107    NB    433. 

93.  Louisville  R.  Co.  v.  Raymond. 
135  Ky.  738,  123  SW  281.  27  LRANS 
176. 


Best  and  MoondacT  avUMM*  (••- 
•rally  see  Evidence  [17  Cyc  491]. 

93.  Ala. — Memphis,  etc.,  R.  Co.  v. 
Womack,   84  Ala.  149.  4  S  618. 

D.  C. — District  -  of  Columbia  r. 
Washington,  44  App.  120. 


For  lat«>  oaaes,  dsTsIopmests  and  ohaacmi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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to  the  cause  of  death,**  although  it  is  not  admis- 
sible upon  the  question  whether  the  aet  causing  tbe 
death  "Was  unavoidable,'"  and  where  the  cause  of 
death  is  admitted,  the  verdict  or  report  is  not  ad- 
missible to  prove  negligence."  The  testimony  of  a 
witness  at  a  coroner's  inquest  as  to  the  manner  in 
which  deceased  met  his  death  is  not  admissible  in 
an  action  for  the  death,''  notwithstanding  the  sub- 
sequent  death  of  such  witness.** 

[$  170]  e.  Condition  of  Body.  Where  there  is 
no  controversy  as  to  the  fact  or  manner  of  death, 
evidence  as  to  the  condition  of  the  body  of  the  de- 
ceased, when  found  after  the  accident,  is  inadmis- 
sible;"" but  where  defendant  has  by  general  denial 
put  in  issue  1  every  fact,  it  is  not  error  to  admit 
evidence  as  to  the  appearance  and  condition  of  the 
ixxly  of  the  deceased  tending  to  throw  light  upon 
the  cause'  of'  the  accident.^  It  has  been  held 
that  evidence  as  to  the  nature  of  the-  injuries  which 
caused  the  death  is  admissible  where  the  court 
specifically  charges  that  nothing  can  be  allowed  for 
the  pain  and  suffering  of  deceased  nor  for  the  grief 
or  distress  of  any  one.*  But  the  testimony  of  a 
person  not  an  expert  that  a  certain  wound  on  the 
body  was  not  such  as  could  have  been  caused  by  the 
alibied  accident  is  inadmissible.* 

[4  171]  d.  Dectoratioiis  of  Deceued— (1)  In 
QsneraL  As  a  general  rule,  the  declarations  of  a 
person  as  to  the  facts  or  eireumstances  attending  a 


fatal  injury  inflicted  upon  him  by  the  acts  or  omis- 
sions of  another  are  not  admissible  in  evidence 
against  defendant  in  a  civil  suit  brought  to  recover 
damages  for  the  death;*  but  such  declarations  have 
been  held  to  be  admissible  in  actions  of  this  charac- 
ter when  they  constitute  a  part  of  the  res  gestsB.'^ 
However,  such'  declarations  have  been  held  admis- 
sible against  plaintiff,  although  not  part  of  the  res 
g^tiB,*  and  where  defendant  relies  on  such  a  dec- 
laration, plaintiff  may  introduce  evidence  in  rebut- 
tal,^ or  where  part  of  ttie  declarations  are  intro- 
duced by  defendant,  plaintiff  is  entitled  to  give  in 
evidence  aH  of  such  declarations.*  Declarations  by 
decedent  after  the  injury  as  to  the  nature  and 
character  of  his  sufferings,  made  while  in  that 
condition,  are  admissible  to  show  the  nature,  extent, 
and  location  of  his  injuries.*  Where  there  is  no 
privity  between  deceased  and  those  for  whose  bene- 
fit an  action  is  brought  as  to  their  substantive  right 
to  recover,  admissions  made  by  deceased  prior  to 
the  accident  which  caused  his  death  that  he  was 
not  contributing  to  the  support  of  anybody  is  in- 
admissible.** 

[$  172]  (2)  Against  Interest  Declarations  of 
deceased  against  interest,  made  after  the  injury,  are 
admissible  on  behalf  of  defendant  to  show  that  the 
injury  was  not  the  cause  of  death,'*  or  that  the  in- 
jury was  caused  by  contributory  negligence  on  the 
part  of  deceased,**  although  sueh  declarations  are  not 


Ga. — Central  R.  Co.  v.  Moore,  61 
Oa.    161. 

Md. — SUte  V.  Cecil  County,  S4  Ud. 
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Wash. — Sullivan  ▼.  Seattle  Enectrlo 
Co..  51  Wash.  71,  97  P  1109,  130 
AmSR    1082. 

[a]  The  de»th  certifloate  of  tho 
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cause  of  death.  District  of  Colum- 
bia V.  Washingrton,  44  App.  (D.  C.) 
120. 

[b]  The  Mpoit  of  the  aoionar  to 
the  oouBty  auditor  I9  Inadmlastble 
to  prove  the  cause  of  death.  Sulli- 
van V.  Seattle  Blectrlc  Co.,  61  Wash. 
71,  97  P  1109.  180  AmSR  1082. 
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etc.,  Co.,  155  111.  A.  614{  Callaway 
V.  Spurgeon,  63  111.  A.  671. 

96.  Rowe  V.  Such,  134  Cal.  673. 
66  P  882,  67  P  760;  Carney  v.  Boston 
El.  R.  Co..  219  Mass.  562,  107  NB 
411. 

97.  Edeeley  v.  Appleyard,  110  Me. 
337,  86  A  244.  AnnCasl914B  474;  Cook 
V.  New  York  Cent.  R.  Co.,  6  Lans. 
(N.    T.)     401. 

96.  Edgeley  v.  Appleyard,  110  Me. 
837,  86  A   244.  AnnCasl914B  474. 

99.  Buckalew  v.  Tennessee  Coal, 
etc.,  Co.,  112  Ala.  146,  20  S  606;  Jor- 
dan V.  Grand  Rapids,  etc.,  R.  Co.,  162 
Ind.  464.  70  NB  624,  102  AmSR  217 
(where  death  Instantaneous);  West 
V.  Bayfleld  Mill  Co..  149  Wis.  145, 
186  NW  478;  Burley  V.  Grand  Trunk 
R.   Co.,   10  OntWR  867. 

1.  Leahy  v.  Southern  Pac.  R.  Co., 
65  Cal.  150,  3  P  622;  Brlckman  v. 
Southern  R.  Co.,  74  S.  C.  306,  64 
SB  563;  Gulf,  etc.,  R.  Co.  v.  Johnson, 
10  Tex.   Civ.   A.   254.   31    SW  265. 

a.  St.  Louis,  etc..  R.  Co.  v.  Hicks, 
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ficiacca,  80  Tex.  360.  16  SW  81. 

4.  Ala. — ^Tates  v.  HuntsvlUe  Hoop, 
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Ind. — Ohio,  etc..  R.  Co.  v.  Ham- 
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Stacker,  86  Tenn.  343,  6  SW  737,  6 
AmSR  840. 
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PIngenot.  (Civ.  A.)  142  SW  93;  Har- 
din V.  St.  Louis  Southwestern  R.  C^., 
(Civ.  A.)  88  SW  440  (statement  made 
to   physician). 

Wis. — FItsgerald  v.  Weston,  62 
Wis.    354;    9    NW   13. 

6.  Del. — DiPrlsco  v.  Wilmington 
City  R.  Co..  20  Del.  627,  57  A  906. 

Ga. — ^Augusta  Fiictory  v.  Barnes, 
72    Oa.    217,    63    AmR    838. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Buck,  116  Ind.  566.  19  NB.458,  9  Am 
SR  883.  2  LRA  520. 

Iowa. — Fish  v.  Illinois  Cent.  R.  Co., 
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30    NW    42. 

Mass. — ^Nagle  v.  Boston,  etc.,  R. 
Co.,  188  Mass.  88,  78  NB  1019. 


Mo. — Bntwhistla  v.  Felghner,  60 
Mo.  214.  See  also  Atkins  v.  Chicago, 
eta,  R.  Co.,  152  Mo.  A.  291,  132  SW 
1186  (holding  that  In  an  action  for 
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statement  on  returning  to  conscious- 
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Pa. — Pile  v.  Lancaster,  17  Pa.  Dist. 
144;  Stein  v.  Railway  Co.,  10  Phlla. 
440.  But  see  Friedman  v.  Railroad 
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Tex. — Texas,  etc.,  R.  Co.  v.  Hall, 
83  Tex.  676,  19  SW  121;  Galveston  v. 
Barbour,  62  Tex.  .  172,  60  AmR 
619. 

0.  Hughes  V.  Delaware,  etc..  Ca- 
nal Co.,  176  Pa.  254.  35  A  190. 
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deceased  never  recovered  conscious- 
ness). 
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etc..    R.    Co.,    43    N.    B.    475. 
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388,  47  P  139;  Bvarts  v.  Santa  Bar- 
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P  830;  NIcoU  v.  Sweet.  163  Iowa  683, 
144  NW  616.  LRA1918C  1099,  Ann 
Casl916C  661;  Gray  v.  McLaughlin, 
26  Iowa  279;  McKelgue  v.  Janes viUe, 
68  Wis.  50.  31  NW  298. 

lOk  Murphy  v.  St.  Louis,  etc,  R. 
Co.,  92  Ark.  159,  122  SW  636. 

11.  Bond  Hill  V.  Atkinson,  16  Oh. 
Clr.-C^t.  470.  9  OhClrDec  186;  Hardin 
V.  St.  Louis  Southwestern  R.  Co., 
(Tex.   Civ.   A.)    88   SW   440. 

19.  Oa. — Georgia  R.,  eta,  Co.  v. 
FItsgerald,  108  Oa.  607,  84  SB  316, 
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La.   1079.   63  S  691. 

N.  J. — Camden,  etc.,  R.  Co.  v.  Wil- 
liams, 61  N.  J.  L.  646,  40  A  634  (such 
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LRA  860. 
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given  much  weight  where  the  evidence  cleariy  shows 
that  defendant  was  guilty  of  gross  negligence.''  On 
the  question  of  the  value  of  decedent's  life  to  his 
family,  declarations  of  deceased  that  he  was  tired 
of  life,  that  his  life  had  been  a  failure,  and  that 
his  family  was  a  failure  are  admissible.^*  Declara- 
tions of  deceased  against  interest  made  before  the 
injury  may  be  admitted  for  the  purpose  of  showing 
the  conditions  or  circumstanced  existing  at  the  time 
of  the  injury.^ 

Declaratioiu  of  Ininor.  The  declarations  of  a 
minor  child  are  not  admissible  against  his  parent  in 
a  suit  by  the  latter  to  recover  for  the  loss  of  ser- 
vices of  the  child,  resulting  from  an  injury  causing 
his  death." 

Declarations  of  defendant.  Declarations  of  de- 
fendant made  after  the  injury,  tending  to  show  that 
he  may  have  willfully  caused  the  injury,  are  admis- 
sible." 

[$  173]  0.  Character  and  Habits  of  Deceased.^' 
It  has  been  held  that  in  an  action  for  death  by  a 
wrongful  act  evidence  is  admissible  as  to  deceased's 
general  habits  for  carefulness '  and  caution,**  espe- 
cially where  there  were  no  eyewitpesses  to  the  acci- 
dent which  caused  the  death,'"  and  that  «uch  evi- 
dence is  not  rendered  incompetent  because  there  is 
no  evidence  as  to  his  habits  of  sobriety.'* 

[$  174]  f.  Defendant's  Fear  of  Bodily  Harm. 
In  an  action  for  death  intentionally  inflicted,  testi- 


mony of  defendant  that  he  inflicted  the  fatal  injury 
to  protect  himself  from  bodily  harm  is  not  admis- 
sible, since  that  is  a  question  to  be  determined  by 
the  jury  in  the  light  of  all  the  facts  and  circum- 
stances in  the  case.'-''  But  when  the  evidence  tends 
to  show  that  defendant  acted  in  self-defense,  evi- 
dence of  previous  threats  by  deceased  is  admissible." 
It  has  also  been  held  that  evidence  of  uncommuni- 
cated  threats  by  deceased  toward  defendant  previous 
to  the  fatal  rencounter  are  admissible  as  tending  to 
show  the  animus  and  intent  of  deceased  at  the  time 
the  difSoulty  occurred;'*  but  evidence  of  threats  by 
deceased  to  the  effect  that  he  would  kill  somebody, 
which  threats  were  never  communicated  to  defend- 
ant, are  too  general  to  be  Admissible  for  any  par- 
pose." 

[$  175]  3.  Weight  and  Sufficiency— a.  In  Oen- 
eraL  The  weight  and  sufficiency  of  the  evidence  are 
generally  goveined  by  the  rules  relating  to  the 
weight  and  sufficiency  of  the  evidence  in  other  civil 
actions.'^  The  fact  that  decedent  cannot  testify  as 
to  how  the  injury  happened  raises  no  presumption 
in  favor  of  or  against  plaintiff  in  an  action  for  his 
death,''  but  less  evidence  is  required  to  establish 
freedom  from  contributory  negligence  on  his  part 
than  if  he  were  alive  and  able  to  testify.'*  So  also 
in  the  absence  of  eyewitnesses  due  care  on  the  part 
of  deceased  may  be  inferred  when  sufficient  circum- 
stances are  shown,  clearly  to  exclnde  the  idea  of 


13.  Oalveston,  etc.,  R.  Co.  v. 
Ptngenot.   (Tex.  Civ.  A.)   142  SW  93. 

14.  Dlsbrow  V.  Ulster  Tp.,  6  Pa. 
Cas.  33.   8  A  912. 

15.  HoIIinKsworth  v.  Warnock, 
112  Ky.  96,  65  SW  163,  23  KjrL  1395; 
Piper  V.  New  York  Cent.,  etc.,  R. 
Co.,  1  Thomps.  &  C.  290  [att  66 
N.  Y.  630L  But  compare  Bowell  v. 
Ralelfh,  178  N.  C.  197,  91  SE2  849 
(holding  that.  In  an  action  for  death 
caused  by  decedent's  wagon  becom- 
ing wrecked  on  a  defective  street, 
deceased's  statements  prior  to  the 
accident  as  to  the  condition  of  his 
vehicle  are  inadmissible  on  defend- 
ant's behalf,  because'  it  was  not  a 
declaration  against  interest,  and  also 
because  plalntill  takes  under  .the 
statute,  and  is  not  bound  by  such 
statements). 

16.  Louisville,  etc.,  R.  Co.  v.  Ber- 
ry, 2  Ind.  A.  427.  28  NE  714,  »  Ind. 
A.    63,   35   NB   665,    36    NE   646. 

[a]  Prior  to  isjnzy.  —  Declara- 
tions made  by  a  minor  prior  to  his 
employment  in  a  dangerous  occupa- 
tion, that  he  was  skilled  in  such 
work,  are  not  admissible  against  his 
parent  In  an  action  for  his  death 
occurring  while  engaged  in  such  dan- 
gerous occupation  without  his  par- 
ents' consent.  Pennsylvania  Co.  v. 
Long,  94   Ind.  250. 

17.  Qulnn  y.  Pietro,  88  App.  Dlv. 
484,   56   NYS   419. 

[a]  nins  In  an  action  for  wrong- 
ful death  caused  by  defendant's  driv-. 
Ing  over  a  boy  riding  a  bicycle,  de- 
fendant's declarations  on  being  ar- 
rested therefor,  in  which  he  swore 
at  the  bicycle  and  said  it  was  no 
good,  were  admissible  as  tending  to 
show  his  hostility  to  bicycles,  and 
as  Increasing  the  possibility  that  he 
was  indifferent  to  the  rider's  rights 
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negligence  on  his  part."  Likewise  in  an  action 
to  recover  damages  for  unlawful  homicide,  wanton- 
ness, not  being  susceptible  of  direct  proof,  must  gen- 
erally be  inferred  from  proof  of  other  facts  and  all 
the '  attending  circumstances.^**  It  has  been  held 
that  evidence  tending  to  show  that  decedent's  death 
was  caused  by  the  n^ligence  of  defendant  or  his 
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Keely.  103  111.  A.  206;  Tripp  v.  Taft, 
219  Mass.  81.  106  NB  678;  Plympton 
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agents,  when  not  rebutted  on  behalf  of  defendant, 
will  justify  a  verdict  by  the  jury  in  favor  of  plain- 
tifE.'i 

[i  176]  b.  Cause  of  Death.  In  order  to  warrant 
a  recovery  the  evidence  must  show  with  reasonable 
certainty  that  the  death  was  proximately  caused  by 
the  alleged  injury,^'  for  there  can  be  no  recovery 
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Wash. — Frescoln  v.  Puget  Sound 
Tract.,  etc.,  Co.,  90  Wash.  69,  165 
P  395. 

Wis. — Milwaukee  v.  Industrial 
Commn.,  160  Wis.  238,  158  NW  247. 
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439,  3  OntWR  921;  Babcock  v.  Free- 
men,  21    Ont.   A.    633. 


[a]  BvUeno*  IMld  mUBeUnti  (1) 
To  show  that  death  was  due  to  the 
injury  and  not  to  disease.  Moreno 
V.  New  Guadalupe  Min.  Co.,  (Cal.  A.) 
170  P  1088;  Devlne  v.  Chicago  City 
R.  Co.,  195  111.  A.  804.  (2)  To  show 
that  decedent's  injury  was  the  cause 
of  the  sarcoma  which  admittedly  pro- 
duced his  death.  Rosenburg  v.  State, 
129  Md.  418.  99  A  680.  (3)  To  sus- 
tain a  finding  that  deceased  died  as 
a  proximate  result  of  being  struck 
on  the  head  by  a  basket  ball  when 
in  an  advanced  stage  of  arterial 
sclerosis.  Milwaukee  v.  Industrial 
Commn.,  160  Wis.  238,  151  NW  247. 
(4)  The  attending  physician's  di- 
rect testimony  and  evidence  that 
plaintiff's  intestate  grew  steadily 
worse  from  the  injury,  until  his 
death,  sustain  a  finding  that  death 
resulted  from  the  injury  and  not 
fronv-pregxlstlng  heart  disease,  Kel- 
leher  v.  Newburyport,  227  Mass.  462, 
116   NB  806.   LRA1917C  710. 

[b]  Bvldsao*  held  lununoiaa*:  (1) 
To  show  that  death  resulted  from 
an  injury  on  defendant's  train,  re- 
ceived some  time  before,  and  not 
from  tuberculosis.  Basey  v.  Louisi- 
ana R.,  etc.,  Co.,  137  La.  451,  68  S 
824,  LRA1915B  964.  (2)  To  show 
that  Injuries  received  when  jump- 
ing from  a  motor  c^r  about  to  be  run 
Into  by  another  car  were  the  proxi- 
mate cause  of  deceased's  death  by 
tuberculosis.  Texas  Tract.  Co.  v. 
Nenney,  (Tex.  Civ.  A.)  178  SW  797. 
(3)  Where  the  testimony  of  a  physi- 
cian as  to  the  cause  of  death  de- 
pends entirely  on  hospital  records, 
not  shown  by  any  testimony  to  be 
correct,  and  plaintiff  presents  no 
other  evidence,  he  falls  to  sustain 
the  burden  of  proving  that  the  in- 
juries complained  of  were  the  prozi- 
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where  the  cause  of  death  is  left  oi>en  to  conjeotore;^* 
but  it  is  sufficient  to  prove  a  wrongful  act  or  omis- 
sion on  the  part  of  defendant,  adequate  to  produce 
the  injury,  without  negativing  all  possible  sugges- 
tions of  the  existence  of  other  causes.'*  Proof  be- 
yond a  reasonable  doubt  is  not  required;  a  prepon- 
derance of  the  evidence  i^  sufficient,^'  and  this  may 
consist  of  circumstantial  evidence.'^  Thus,  in  an 
action  for  death  caused  by  negligence,  recovery  may 
be  had  on  circumstantial  evidence  if  such  evidence 
is  sufficient  to  prove  defendant's  negligence  culmi- 
nating in  the  death.''' 

[i  177]  Q.  Trial— 1.  In  OeneraL  The  trial  is 
generally  governed  by  the  rule»  reg^ulating  the  trial 
of  other  civil  actions.''  It  has  been  held  that,  in  an 
action  by  the  personal  representative  of  deceased  to 


recover  for  his  wrongful  death,  it  is  not  error  to 
permit  the  widow  and  children  of  deceased  to  sit 
within  the  bar  of  the  court  in  view  of  the  jury 
during  the  trial." 

[i  178]  2.  Questions  of  Law  and  Fact— a.  In 
QenaraL  As  in  other  civil  actions,*"  questions  of 
law  are  for  the  determination  of  the  court,  and  it  is 
erroneous  to  submit  them  to  the  jury  ;*^  but  questions 
of  fact  upon  which  there  is  conflicting  or  doubtful 
evidence  sufficient  to  be  submitted  to  the  jury  **  are 
for  the  determination  of  the  jury,*'  and  it  is  errone- 
ous for  the  court  to  determine  them  as  a  matter  of 
law,  unless  the  evidence  thereon  is  legally  insuffieiait 
to  be  submitted  to  the  jury,**. or  unless  the  evidence 
is  uncontradicted,  and  is  of  such  a  nature  that  but 


mate  cause  of  death.  Levy  v.  J.  L. 
Mott  Iron  Works,  143  App.  Dlv.  7, 
127  NYS  506.  (4)  Where  a  person 
alleged  to  have  died  from  Injuries 
survives  such  injuries  for  a  period 
of  ten  days,  no  inference  that  he 
died  therefrom  can  be  indulged. 
Northern  Pac.  R.  Co.  v.  King,  181 
Fed.    913,    104    CCA    361. 

83.  U.  e. — Southern  Pac.  Co.  v. 
De  Valle  Da  CoaU.  190  Fed.  689,  111 
CCA  417. 

Ark. — Biddle  v.  Jacobs,  116  Ark. 
82,  172  8W  258. 

Ky. — Cochran  v.  Krause,  144  Ky. 
202.    137    SW    1058. 

Mo. — Settle  v.  St.  Liouis,  etc.,  R. 
Co..  127  Mo.  336,  30  SW  126,  48  AmSR 
633. 

N.  T. — Morliard  v.  Richmond  LlKht, 
etc.,  Co.,  Ill  App.  Dlv.  353,  98  NTS 
124. 

N.  D. — Bcherer  v.  Sbhlaberg,  18 
N.  D.  421,  122  NW  1000,  24  LRANS 
620. 

Or. — ^Medsker  v.  Portland  R.,  etc., 
Co.,   81  Or.   63,   158  P  272. 

Tex. — Mt.  Marion  Coal  Mln.  Co. 
v.  Holt,  64  Tex.  Civ.  A.  411,  118  SW 
826. 

[a]  Vhna  (1)  defendant  is  not  li- 
able on  proof  establishing  an  unex- 
plained Injury  resulting  in  death,  but 
not  showing  that  the  injury  was 
caused  by  any  negligent  or  wrong- 
ful act  of  defendant.  Caftrey  v. 
Bartlett  Western  R.  Co..  (Tex.  Civ. 
A.)  198  SW  810.  (2)  Evidence,  in  an 
action  for  death  resulting  from  an 
injury  alleged  to  have  been  inflicted 
by  de!endant  who  purported  to  give 
medical  treatment  to  deceased,  which 
shows  some  negligence  on  defend- 
ant's part,  but  leaves  the  cause  of 
death  entirely  to  theory  and  conjec- 
ture, Justifles  a  peremptory  instruc- 
tion for  defendant.  Cochran  v. 
Krause,  144  Ky.  202,  137  SW  1053. 

aa.  U.  S. — Southern  Pac.  R.  Co.  v. 
De  Valle  Da  Costa,  190  Fed.  689,  111 
CCA    417 

111.— Shaw  v.  Illinois  Steel  Co.,  154 
111.    A.    391. 

Iowa. — Bonjour  v.  Iowa  Tel.  Co., 
176  Iowa  83,   155  NW  286. 

Md.— Rosenburg  v.  State,  129  Md. 
418.    99    A    680. 

Ho. — Herke  v.  St.  Louis,  etc.,  R. 
Co..  141  Mo.  A.  613,  126  SW  822. 

36.  Ala — Suell  v.  Derrlcott,  161 
Ala:  259,  49  S  895,  23  LRANS  996,  18 
AnnCas    636. 

Iowa. — Bonjour  v.  Iowa  Tel.  Co., 
176   Iowa   63,   155   NW   286. 

Md. — Rosenburg  v.  State,  129  Md. 
418.    99    A    680. 

Mo.  —  Voelker  v.  Hill  -  O'Meara 
Constr.  Co.,  163  Mo.  A.  1,  131  SW 
907. 

N.  H. — ^Boucher  v.  Larochelle,  74 
N.  H.  433,   68  A  870,  15  LRANS  416. 

Wash. — St.  Germain  v.  Potlatch 
Lumber  Co.,  76  Wash.  102,  135  P 
804. 

[a]  Thna,  in  an  action  for  caus- 
ing death  by  the  negligent  adminis- 
tration of  chloroform,  demonstration 
to   an   absolute   certainty    is   not   re- 


quired in  proving  th«  cause  of  death, 
bat  it  is  sufficient  to  prove  that  the 
negligence  charged  was  the  probable 
cause.  Boucher  v.  Larochelle,  74 
N.  H.  433,  68  A  870,  15  LRANS  416. 

36.  ArkT— St.  Louis,  etc.,  R  Co.  v. 
Hempfllng,  107  Arlc.  476,  156  SW 
171. 

Colo.— Hotchklss  Mt.  Min.,  etc.,  Co. 
V.  Bruner,  42  Colo.  806,  94  F  331. 

111. — StoUery  v.  Cicero,  etc.,  St.  R. 
Co.,  243  III.  290,  90  NB  709  [afC  148 
111.  A.  499];  U.  S.  Brewing  Co.  v. 
Stoltenberg,  211  111.  531,  71  NB  1081 
[a«r   113   111.   A.    435]. 

Minn. — Kludzlnskl  v.  Great  North- 
ern R.  Co.,  130  Minn.  222,  163  NW 
529. 

Mo. — Settle  V.  St.  Louis,  etc.,  R. 
Co.,  127  Mo.  336.  30  SW  126,  48  AmSR 
633;  Voelker  v.  Hill-O'Meara  Constr. 
Co..  163  Mo.  A.  1,  131  BW  907; 
Tongue  v.  St.  Louis,  etc.,  R.  Co.,  133 
Mo.  A.  141,  112   SW  985. 

Okl. — Clinton,  etc.,  R.  Co.  v.  Dun- 
lap,  156  P  664;  Waters-Pierce  Oil 
Co.  ▼.  Deaelms,  18  Okl.  107,  89  P 
212. 

Pa. — Madden  v.  Lehigh  Valley  R. 
Co.,  236  Pa.   104,   84  A  672. 

Wash. — St.  Germain  v.  Potlatch 
Lumber  Co.,  76  Wash.  102,  136  P 
804. 

[a]  XUnatistloa, — ^Proof  that  the 
body  of  deceased  was  found  at  a 
crossing,  without  any  indication  that 
It  had  been  struck  at  any  other  place, 
except  that  the  head  had  been  sev- 
ered from  the  body  and  found  near 
by,  is  sufficient  to  show  that  de- 
ceased was  struck  at  such  crossing. 
Newell  v.  Cleveland,  etc.,  R.  Co., 
261  111.  505,  104  NE  223  [rev  179  111. 
A.    497]. 

37.  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439.  20  NE  287,  10 
AmSR  67;  Winkle  v.  George  B.  Peck 
Dry  Goods  Co.,  132  Mo.  A.  666,  112 
SW  1026;  Ft.  Smith,  etc,  R."  Co.  v. 
Knott,  (Okl.)  159  P  847;  Hanley  v. 
West  Virginia,  etc.,  R.  Co.,  69  W.  Va. 

419,  53    SE  625. 

[a]  Veffllcanoe  will  sot  b*  PM- 
miaad  alone  from  the  explosion  of 
a'  locomotive  boiler  in  use  In  law- 
ful business  on  the  tracks  of  de- 
fendant. Hanley  v.  West  Virginia, 
etc.,  R.  Co.,  59  W.  Va.  419,  58  SB 
625. 

38.  See  Trial   [38  Cyc  1288]. 

39.  Cincinnati  R.  Co.  v.  Tafelskt, 
81  Oh.  Clr.  Ct.  643. 

40.  See  Trial  [38  Cyc  1611  et  seql. 

41.  See  generally  Trial  [38  Cyc 
1511]. 

43.  Moffett  V.  Baltimore,  etc.,  R. 
Co.,  220  Fed.  89.  135  CCA  607;  Chesa- 
peake R.  Co.  V.  Brez,  39  App.  58; 
Walker  v.  Gage.  223  Mass.  179,  111 
NB  766;  Saunders  v.  Philadelphia 
Rapid   Transit  Co.,   240  Pa.   66,   87  A 

420.  And  see  cases  infra  note  43. 
[a]     Vo  Jnatlfy  the  ■nbmlssloii  to 

the  Jnry  (1)  of  a  case  brought  to 
recover  for  the  death  of  a  person, 
alleged  to  have  been  caused  by  the 
negligence  of  defendant,  there  must 
be  substantive  proof  not  only  of  such 


negligence  but  that  It  brought  about 
the  injury.  Payne  v.  Illinois,  etc, 
R.  Co.,  155  Fed.  73,  83  CCA  589. 
(2)  Testimony  of  the  physician  who 
treated  deceased  immediately  after 
the  accident,  that  death  was  due  to 
pernicious  aiuemia  caused  by  the  ac- 
cident, was  sufficient  to  take  the  case 
to  the  Jury  upon  the  question  of 
proximate  cause,  and  hence  a  non- 
suit was  properly  denied.  Saunders 
V.  Philadelphia  Rapid  Transit  Co., 
240    Pa.    66,    87    A    420. 

[b]  Wher*  aaath  aujr  be  aoiMnuiA- 
•4  for  hj  two  laferanoM  from  all  of 
the  facts  given  in  evidence,  the  is- 
sue of  negligence  is  properly  sub- 
mitted to  the  Jury.  Chesapeake 
Beach  R.  Co.  v.  Bres,  89  App.  (D.  C.) 
58. 

48;  U.  S.— Moffett  V.  Baltimore, 
etc.,  R.  Co.,-  220  .Fed.  39,  135  CCA 
607. 

Ala. — Richards  v.  Burgtn,  169  Ala. 
282,  49  S  294,  17  AnnCas  898. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Champion,  108  Ark.  8X6,  167  SW 
408. 

D.  C. — Chesapeake  Beach  R.  Co.  v. 
Brez,   89  App.   68. 

Ga. — ^Atkinson  v.  Bullard,  14  Ga.  A. 
69,  80  SB  220  (mixed  quesUon  of  law 
and  fact);  Fuller  v.  Inman,  10  Ga. 
A.  680,  74  SB  287;  Stamps  v.  Newton 
County,  8  Ga.  A.  229,  68  SB  947. 

Iowa. — Myers  v.  Chicago,  etc.  R. 
Co.,    152    Iowa   330.   131  NW  770. 

Ky.— Kertlucky  Utilities  Co.  v.  Mc- 
Carty,  169  Ky.  38,  183  SW  237. 

Mass. — ^Welch  v.  New  Yorlc,  etc, 
R  COy  176  Mass.  393,  57  NB  668; 
Mulhall  V.  Fallon.  176  Mass.  266.  57 
NB   386,   79   AmSR   309,    54   LRA   934. 

Mich. — Powers  v.  Pere  Marquette 
R   Co.,  143  Mich.   879,  106   NW   1117. 

Miss. — Wheeler  v.  Southern  R.  <3o.. 
Ill  MIsa  628,  71  S  812. 

N.  T. — Crouley  v.  Palen,  66  How 
Pr    435. 

Tex. — Freeman  v.  Morales,  (Clv. 
A.)    161   SW  644. 

Wash. — ^Welch  v.  Creech,  88  Wash. 
429,  153  P  355.  LRA1918A  353. 

Wis. — Wilson  V.  Chippewa  Valley 
.Blectrlc  R.  Co.,  120  Wis. '636,  98  NW 
536,    66    LRA    912. 

[a]  Wlllfta  asgUgsaoa.  —  Where 
the  death  is  alleged  to  have  been 
caused  by  willful  negligence  under 
a  statute  authorizing  punitive  dam- 
ages, the  question  whether  the  neg- 
ligence was  willful  or  not  is  for  the 
Jury  to  determine.  Claxton  v.  Lex- 
ington, etc.,  R.  Co.,  13  Bush  (Ky.) 
636;  Paducah,  etc,  R.  (^.  v.  Letcher, 
5  KyL  153;  Wilson  v.  Chippewa  Val- 
ley Electric  R.  Co.,  120  Wia  636.  98 
NW   636.   66   LRA   912. 

44.  Powers  V.  Pere  Marquette  R 
Co.,  143  Mich.  379,  106  NW  1117: 
St.  Louis,  etc.,  R.  Co.  v.  Clampitt. 
(Okl.)   154  P  40. 

[a]  Sizeotad  vazdlot^-'Where  the 
evidence  with  all  the  Inferences  that 
the  Jury  can  reasonably  draw  there- 
from is  insufflcient  to  support  a  ver- 
dict that  the  court  Is  authorised  to 
direct   a   verdict   for   defendant.     St. 


For  lata*  caaaa,  daralopnuata  and  okaafsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  178-180] 


DEATH 


[17  C.  J.]     1311 


one  conelusion  ean  be  reasonably  drawn  therefrom.** 
In  accordance  with  these  rules,  where  there  is  con- 
flicting evidence  it  is  a  question  for  the  jury  whether 
the  killing  was  done  in  self-defense,*"  or  whether 
a  child  for  whose  death  recovery  is  sought  was  ca- 
pable of  contributing  substantially  to  his  parent's 
support;*'  but  where  the  evidence  introduced  on  the 
part  of  plaintiff  clearly  fails  to  establish  any  liability 
on  the  part  of  defendant,  it  is  proper  for  the  court 
to  direct  a  verdict  for  defendant.*^ 
[$179]    b.    Cause  of  Death.    Where  the  evidence 


Louis,  etc.,  R.  Co.  T.  Clampltt,  (Okl.) 
154   P  40. 

45.  Morgan  v.  BarntiUl,  118  Fed. 
24,  5S  CCA  1. 

[a]'  Malf-dafaiu*.  —  Where,  In  a 
civil  action  for  a  willful  homicide, 
defendant's  own  testimony  shows 
that  he  brought  on  the  difficulty,  used 
the  first  ofCensive  language,  and 
struck  the  first  blow,  and  that  he 
pursued  and  shot  deceased  while  the 
latter  was  trying  to  escape,  it  Is 
not  error  for  the  court  to  refuse  to 
submit  the  issue  of  self-defense  to 
the  jury.  Morgan  v.  BarnbiU,  118 
Fed.   24,   55  CCA  1. 

46.  Brlnkmann  v.  Qottenstroeter, 
1«0  Mo.  A.  596,  140  SW  1194,  1S3  Mo. 
A.  361,  134  SW  584. 

47.  James  v.  Central  of  Oeorgia 
R.  Co.,  138  Ga.  415,  75  SB  431,  41 
LJiANS  795,  AnnCasl913D  468;  Fuller 
T.   Inman,   10  Ga.   A.   680,   74  8E  287. 

48.  U.  S. — Hastings  Lumber  Co. 
V.  Garland,  116  Fed.   16,  62  CCA  609. 

Ga. — Jones  v.  Georgia  Cent.  K.  Co., 
116   Ga.    27,   42   SB   363. 

111. — Chicago,  etc.,  R.  Co.  v.  Fltz- 
simmons,  40  111.  A.  360. 

Jowa. — Pearson  v.  Wilcox,  109 
Iowa  123,  80  NW  228. 

Miss. — Southern  R.  Co.  v.  Miller, 
30    S    68. 

N.  T. — White  V.  New  York  Cent, 
etc..  R.  Co..  68  App.  Div.  209,  74 
NTS    4. 

Wash. — ^Armstrong  v.  Cosmopolla, 
32  Wash.  110.  72  F  1038. 

49.  U.  S. — Armour  v.  Wanamaker, 
202  Fed.    423,    120   CCA    529. 

Cal. — Kerrigan  v.  Market  St.  R. 
Co.,  138  Cal.   B06,  71  P  621. 

D.  C. — Guenther  v.  Metropolitan  R. 
Co..  23  App.  493. 

Oa. — Atkinson  v.  Bullard,  14  Ga. 
A.  69,  80  SE  220;  Atkinson  T.  Tar- 
borough.   13   Ga.   A.   781,   80   SB  29. 

111. — Blakeslee's  Bxpress,  etc.,  Co. 
V.  Ford,  215  111.  230,  74  NE  135;  Chi- 
cago, etc.,  R.  Co.  V.  Huston,  196  111. 
480.  63  NE  1028  [aft  96  111.  A.  350]; 
Martin  v.  Chicago,  etc..  R.  Co.,  194 
111.  138.  62  NE  699  [rev  92  111.  A. 
133];  Joy  V.  Chicago,  etc.,  R.  Co.,  183 
111.  A.  92  [aff  263  111.  466,  106  NB 
330];  Schneider  v.  Chicago  R.  Co., 
177  111.  A.  834;  Devine  v.  Chicago, 
etc,  R.  Co.,  174  111.  A.  324  [rev  on 
other  grounds  ?69  111.  449,  102  NE 
803];  Mclnerney  v.  Western  Packing, 
etc.,  Co.,  164  111.  A.  659  [all  249  III. 
240,  94  NE  519];  Ingraham  v.  Har- 
mon. 133  111.  A.  82  [aff  229  111.  168, 
82  NE  266];  Toledo  St.  Louis,  etc., 
R.  Co.  V.  Smart,  116  111.  A.  623;  Bast 
St.  Louis  Connecting  R.  Co.  v.  Dwyer, 
41    111.   A.    522. 

Iowa. — Shroeder  v.  Chicago,  etc.,  R. 
Co.,  128  Iowa  36B,  103  NW  986;  Hop- 
kinson  v.  Knapp,  etc.,  Co.,  92  Iowa 
828.    60    NW    653. 

Kan. — Lewis  V.  Harvey,  101  Kan. 
673,    168    P    856. 

Ky. — McCabe  v.  MaysvlUe,  etc.,  R. 
Co.,  89  SW  688,  28  KyL  636;  Madison- 
vllle  V.  Pemberton,  75  SW  229,  26 
KyL  347. 

Mass. — Walker  v.  Gage,  223  Mass. 
179,  111  NB  766;  Knight  v.  Overman 
Wheel  Co.,  174  Masa.  466,  64  NB 
890. 

Mich. — ^Wood  V.  Standard  Drug 
Store,  190  Mich.  654,  157  NW  403: 
Little  V.  Bousfield,  154  Mich.  369,  117 
NW  903. 

Mo. — Powell  V.  St..  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  963;  Sharp 
V.  Ifisaourt  Paa  R.  Co.,  211  Mo.  617, 


111  SW  1154;  Wiese  v.  Remme,  140 
Mo.  283,  41  SW  797  (not  proper  to 
take  case  from  Jury);  Kelly  v.  Han- 
nibal, etc.,  R.  Co.,  70  Mo.  604;  Lo- 
babh  v.  Kansas  City  Southern  R.  Co., 
172  Mo.  A.  278,  158  SW  397;  Ray  v. 
Poplar  Bluff.  70  Mo.  A.   262. 

Nebr. — Brotherton  v.  Manhattan 
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that  but  one  conclusion  can  be  reasonably  drawn 
therefrom,"*  or  where  the  facts  proved  are  such  that 
the  court  would  not  sustain  a  verdict  imputing  negli- 
gence to  deceased;"^  and  it  has  been  held  that  where 
the  circumstances  point  as  much  to  decedent's  neg- 
ligence as  to  its  absence,  op  where  they  point  in 
neither  direction,  a  nonsuit  should  be  granted.'* 

Contributory  negligence  of  parents.  In  actions  for 
the  death  of  young  children,  the  question  of  con- 
tributory negligence  on  the  part  of  the  parents  gen- 
erally is  for  the  determination  of  the  jury.'^'^ 

[$  181]  d.  Qoantnm  of  Damages.  It  is  pe- 
culiarly the  province  of  the  jury  to  determine  the 
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NB  386,  79  AmSR  309,  54  LRA 
934. 

Mont. — HoUlngsworth  v.  Davis- 
Daly  Estates  Copper  Co.,  38  Mont. 
143    99  P  142 

N.  Y. — TUlisy  v.  Hudson  River  R. 
Co.,  29  N.  Y.  252,  86  AmD  287. 

61.  U.  S. — ^Whltmer  v.  Ea  Paso, 
etc.,  R.  Co.,  201  Fed.  193,  119  CCA. 
637;  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  62  Fed.  371,  3  (XA  129. 

Ala. — Richmond,  etc,  R.  Co.  v. 
Freeman.  97  Ala.  289,  11  S  800. 

Cal. — McKeever  v.  Market  St.  R, 
Co.,  69  Cal.  294. 

111. — ^Lake  Shore,  etc.,  R.  Co.  v. 
Parker,  181  HI.  667,  23  NB  237. 

Iowa. — Nolte  v.  Chicago,  etc..  R. 
Co.,  166  Iowa  721,  147  NW  192;  Mc- 
Marshall  v.  Chicago,  etc.,  R.  Co.,  80 
Iowa  767,  48  NW  1065,  20  AmSR 
446. 

Mo. — Rapp  V.  St.  Joseph,  etc,  R. 
Co.  106  Mo.  423,  17  SW  487;  King 
V.  Missouri  Pac.  R  Co.,  98  Mo.  235, 
11  SW  563-  Schlereth  v.  Missouri  Pac. 
R.  Co..  96  Mo.  609,  10  SW  66. 

Mont. — Gtlman  v.  G.  W.  Dart  Hard- 
ware Co.,  42  Mont.  96,  111  P  660. 

N.  C. — ^Raines  v.  Southern  R,  Co.. 
169  N.  C.  189,  86  SE  294,  LRA1918C 
1052. 

Tenn. — ^Louisville,  etc.  R.  <3o.  v. 
Satterwhtte,  112  Tenn.  186,  79  SW  106 
(punitive  damages  discretionary). 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hicks. 
(Civ.  A.)  166  SW  1190;  Gulf,  etc..  R. 
Co.  V.  Farmer,  (Civ.  A.)  108  SW  729; 
Houston,  etc..  R.  Co.  v.  Bryant,  (Civ. 
A.)  72  SW  885;  Cole  v.  Parker.  27 
Tex.  (3iv.  A.  663,  66  SW  136. 

Utah.— Utah  Say.,  etc,  Co.  v.  Dia- 
mond Coal,  etc.,  Co.,  26  Utah  299,  73 
P  524. 

N.  B. — Runclman  v.  Star  Line  SS. 
Co.,   35  N.  B.   123. 

ea.  U.  S.— Western,  etc.  R.  Co.  v. 
Roberson.   61   Fed.  692,  9  (JCA  646. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Champion,  108  Ark.  326,  157  SW 
408;  St.  Louis,  etc,  R  Co.  v.  Rober- 
son, 103  Ark.  861,  146  SW  482. 

III. — ^Leiter  v.  Klnnare,  68  ni.  A. 
558. 

Mass. — Knight  v.  Overman  Wlieel 
Co.,  174  Mass.  455,  54  NE  890:  Green 
V.  Smith,  169  Mass.  485,  48  NE  621; 
Tully  V.  Pltchburg  R.  Co.,  134  Mass. 
499. 

Mich. — Sweetland  v.  Chicago,  etc, 
R.  Co.,  117  Mich.  329,  76  NW^  1066, 
43  LRA  668. 

Minn. — Capital  Trust  Co.  v.  Great 
Northern   R.   Co.,    127  Minn.    144.   149 


For  later  e*«e«,  de^elopineiits  and  cliMife*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§   181-182J  DEATH 

able  suad  just  eompensation  for  the  injnries  for  the 
death,  it  may  erpresa  the  extreme  limit  beyond  which 
the  verdict  would  be  clearly  wrong.**  In  assessing 
damages  nnder  a  penal  statute,  the  jury  may  con- 
sider -whether  the  conduct  which  resulted  in  the  death 
arose  from  mere  inattention  or  was  wanton,  willful, 
or  reckless.** 

[i   182]    8.    Inatrnction*— «.    In  OeneraL     The 
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rales  regulating  the  instmetions  in  eivil  eases  gen- 
erally apply  in  an  action  for  wrongful  death.**  In 
accordance  with  these  rules  the  instructions  must  be 
confined  to,  and  in  conformity  with,  the  issues  raised 
by  the  pleadings  and  evidence  in  the  case,*'  and  an 
instruction  is  erroneous  which  improperly  enlarges 
or  restricts  the  issues;*^  or  which  is  liable  to  mislead 
the  jury  ;■*  or  which  gives  undue  prominence  to  cer- 


f^W  14  [rev  on  other  srounds  242 
U.  S.  144,  37  set  41,  SI  Ij.  «d. 
208]. 

63.  Conley  v.  Maine  Cent.  R.  Co., 
95    ISe.  14»,  49  A  668.  x 

S4b  Young  V.  St.  IiOuIb,  etc..  B. 
Co..    227  Mo.  307,  127  SW  19. 

9B.  Misso'url  Fac.  R.  Co.  v.  Ii«e, 
70  Tex.  496,  7  SW  857  (deflnlng  care 
required  of  deceased).  See  generally 
Ne«lisence  [29  Cyc  643  et  seq];  Trial 
[38    Oyc  1594  et  seq]. 

88.  Ala. — Cobb  V.  Owen.  160  Ala. 
410.-  43  S  826. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Gib- 
son. 107  Ark.  43i,  155  SW  510;  St. 
Louis,  etc.,  R.  Co.  y.  Evans,  99  Ark. 
69,    137  SW  568. 

Cal. — Kerrigan  v.  Market  St  R.  Co., 
138    Cal.  506,  71  P  621. 

Z>.  C. — Baltimore,  etc.,  R.  Co.  v. 
Gol^ray,  6  App.  143. 

Oa. — Darby  v.- Moore.  144  Oa.  7S8, 
87  S£  1067;  Qeorgla  Southern,  etc., 
R.  Co.  V.  Thornton,  144  Ga.  481,  87 
SB  388;  Davis  v.  Davis,  144  Ga.  62, 
86  SS  248;  Central  of  Georgia  R.  Co. 
V.  James,  143  Ga.  753,  85  SB  920; 
Savannah  JBlectrlc  Co.  y.  Dixon,  18 
Ga.  A.  314,  8»  SB  373. 

Hawaii. — Ferrelra  v.  Honolulu 
Rapid  Transit,  etc.  Co.,  16  Hawaii 
615. 

III. — North  Chicago  St.  R.  Co.  v. 
Irwin,  202  III.  345,  66  NE  1077:  Bal- 
tlnaore,  etc.,  R.  Co.  v.  Then,  159  111. 
535.  42  NE  971  [aff  59  111.  A.  561]; 
Chicago,  etc.,  R.  Co.  v.  Knelrlm,  162 
111.  458,  39  NE  324,  43  AniSR  269; 
North  Chicago  Rolling  Mill  Co.  v. 
Morrissey,  111  111.  646;  Chicago,  etc.. 
R.  Co.  V.  Sykes,  96  III.  162;  Gehrig  v. 
Chicago,  etc.,  R.  Co.,  201  111.  A.  287; 
Crotty  V.  Horn,  186  111.  A.  74;'  Lee 
V.  Toledo,  etc.,  R.  Co.,  184  111.  A.  144; 
Boyer  v.  Northwestern  El.  R.  Co.,  174 
111.  A.  161:  Presley  v.  Klnlock-Bloom- 
Ington  Tel.  Co..  155  111.  A.  220;  Linn- 
berg  v.  Rock  Island.  157  111.  A.  527; 
Romeo  v.  Western  Coal,  etc.,  Co.,  157 
111.  A.  67;  Wild  V.  Chicago,  etc.,  R. 
Co.,  151  111.  A.  110;  Belskis  v.  Derlng 
Coal  Co.,  161  III.  A.  85  [rev  on  other 
grounds  246  111.  62.  52  NE  675,  20 
AnnCas  388];  Litchfield,  etc.,  R.  Co. 
V.  Shuler,  134  111.  A.  615;  Wlsenger  v. 
Donk  Bros.  Coal,  etc.,  Co.,  119  111.  A. 
298;  Locher  v.  Kluga,  97  111.  A.  518; 
IllinolB  Cent.  R.  Co.  v.  Bartle,  94  III. 
A.  67. 

Ind. — Delphi  v.  Lowery,  74  Ind.  520, 
39  AmR  98;  Indianapolis  St.  R.  Co.  v. 
Antrobus,  33  Ind.  A.  663,  71  NE 
971. 

Iowa. — ^Brooke  v.  Chicago,  etc.,  R. 
Co.,    81  Iowa  604.   47   NW  74.     . 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ken- 
ney,  162  Ky.  408,  178  SW  683;  Illi- 
nois Cent.  R.  Co.  v.  Outland,  160  Ky. 
714,  170  SW  48;  Shields  v.  Neal,  158 
Ky.  696.  166  SW  211;  Louisville,  etc., 
R  Co.  v.  Engleman,  146  Ky.  19,  141 
SW  374;  McClurg  y.  Ingleheart,  33 
SW^  80,  17  KyL  913. 
•  Md. — Baltimore,  etc.,  R.  Co.  v. 
State.  81  Md.  371,  32  A  201. 

Mich. — Balch  v.  Grand  Rapids,  etc., 
R.  Co.,  67  Mich.  394,  34  NW  884. 

Miss. — Illinois  Cent.  R.  Co.  v.  Ful- 
ler, 106  Miss.  65,   63  S   265. 

Mo. — State  v.  Ellison,  270  Mo.  645, 
195  SW  722;  Johnson  v.  St.  Joseph 
Terminal  R.  Co.,  203  Mo.  381,  101 
SW  641;  Rlnard  v.  Omaha,  etc..  R. 
Co.,  164  Mo.  270,  64  SW  124;  Tobin  v. 
Missouri  Pac.  R.  Co.,  18  SW  996;  Mc- 
Gowan  v.  St.  Louis  Ore.  etc.,  Co., 
16  SW  236;  Nichols  v.  Winfrey,  90 
Mo.  403,   2   SW  305;   Nichols  v.  Win 


etc..  R.  Co.,  168  Ho.  A.  160,  163  SW 
66. 

Nebr. — Sorensen  v.  Selden-Breck 
Constr.  Co.,  98  Nebr.  689,  154  NW 
222;  Lyons  v.  Greeley  County,  96 
Nebr.  104,  145  NW  360. 

N.  Y. — ^Zimmerman  v.  tnimann, 
173  App.  Dlv.  650,  160  NYS  81;  In- 
grafra  v.  Samuela,  71  App.  Dlv.  14, 
76   NYS  718. 

N.  C. — Mendenhall  v.  North  Caro- 
lina R.  Co.,  123  N.  C  276,  31  SE  480; 
Coley  y.  Statesville,  121  N.  C.  301,  28 
SB  482.  / 

Oh. — ^Darling  v.  Williams,  35  Oh. 
St.  58;  Pittsburgh,  etc.,  R.  Co.  v. 
Francis,  32  Oh.  Clr.  Ct,  189;  Toledo 
R.,  etc.,  Co.  V.  Rlppon,  28  Oh.  Clr.  Ct. 
561;  Cincinnati  Tract.  Co.  y.  Steph- 
ens, 28  Oh.  Cir.  Ct.  497. 

Pa. — Geiger  v.  Madden,  58  Pa. 
Super.  616. 

Tenn. — Freeman  y.  Illinois  Cent.  R. 
Co..  107  Tenn.  340,  64  SW  1;  Nash- 
ville, etc.,  R.  Co.  V.  Seaborn,  86  Tenn. 
391,  4   SW  661. 

Tex.— ^Texas,  «tc„  R.  Co.  y.  Gul- 
lett,  (Civ.  A.)  184  SW  262;  Houston, 
etc.,  R.  Co.  y.  Maxwell,  61  Tex.  Civ. 
A.  80,  128  SW  160;  Missouri,  etc.,  R. 
Co.  y.  Byer,  (Civ.  A.)  68  SW  453; 
Dallas  Cons.  Tract.  R.  Co.  v.  Hurley, 
10  Tex.  Civ.  A.  246,  31  SW  73;  C^arap- 
bell  v.  Houston,  etc,  R.  Co.,  2  Tex. 
Unrep.  Cas.  473. 

Wis. — Jacoby  v.  CHiicago,  etc,  R. 
Co.,  166  Wis.  610,  161  NW  761,  164 
NW  88;  Seaman  v.  Farmers'  L.  &  T. 
Co.,   16  Wis.  678. 

[a]  ^basgoatr*  of  petlttoa. — ^An  in- 
struction as  to  the  care  exercised  by 
the  deceased  person  at  the  time  of 
the  injury  need  not  be  couched  In  the 
exact  language  of  the  petition  where 
it  is  no  enlargement  thereon.  Baird 
v.  Citizens-  R.  Co.,  146  Mo.  266,  48  SW 
78. 

tb]  Bsolnaed  larae^-^Where  the 
instructions  already  given  by  the 
court  have  practically  eliminated 
from  the  case  the  issue  of  exemplary 
damages,  it  is  not  error  to  refuse 
an  additional  charge  that  there  can 
be  no  recovery  of  exemplary  dam- 
ages. Texas,  etc,  R.  Co.  v.  Hall,  83 
Tex.   675,   19   SW  121. 

?ApnllaablUty  of  JMtraotloaa  to 
leadlag  and  •vldenca  ganarally  see 
'rial    [18   Cyc    1612   et  seq]. 

67.  U.  S. — St.  Louis,  etc,  R.  Co. 
v.  Needham,  62  Fed.  871,  8  CCA 
129. 

Ala. — Alabama  Great  Southern  R. 
Co.  V.  Hanbury,  161  Ma.  358,  49  S 
467;  Louisville,  etc.,  R.  Co.  v.  Orr, 
121  Ala.  489,  26  S  35  (requiring  jury 
to  disregard  a  particular  allegation); 
Alabama  Mineral  R.  Co.  v.  Jones,  114 
Ala.  519,  21  S  507,  62  AmSR  121; 
Williams  y.  South,  etc.,  R  Co.,  91 
Ala.  635,  9  S  77. 

Ark. — St.  Louis,  etc.,  R.  Co.  y.  Gib- 
son. 107  Ark.  431,  155  SW  510. 

Colo. — Denver,  etc.,  .R.  Co.  v. 
Spencer,   25  Colo.  9,  62  P  211. 

Ga. — Western,  etc.,  R.  Co.  v.  Moore, 
94  Ga.  457,  20  SE  640;  Central  R.  Co. 
v.  Thompson,  76  Ga.  770. 

Ida. — Colt  v.  Spokane,  etc.,  R.  Co., 
36  P  39. 

111. — Newell  y.  Cleveland,  etc.,  R. 
Co.,  261  111.  505,  104  NE  223  trev 
179  111.  A.  497];  Illinois  Cent.  R.  Co. 
V.  Reardon,  167  111.  372,  41  NE  871; 
North  Chicago  Rolling  Mill  R.  Co.  v. 
Morrissey.  Ill  111.  646  (Ignoring 
question  of  contributory  negligence) ; 
Illinois  Cent.  R.  Co.  v.  Cragin,  71  111. 
177;  Chicago,  etc.,  R.  Co.  v.  Shannon, 


frey,   79   Mo.   544;   Walte  y.  Chicago,  I  43  111.  338;  Healy  v.  Chicago  City  R. 
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Co.,  196  111.  a;  1;  Halbert  v.  Louis- 
ville, etc..  R.  Co.,  186  111.  A.  608;  Frits 
V.  Wabash  R.  Co.,  181  111.  A.  18  (ig- 
noring question  of  due  care  on  the 
part  of  deceased);  Mclnerney  v. 
Western  Packing,  etc.,  Co.,  154  111.  A, 
659  [aft  249  111.  240,  94  NB  619]; 
Cox  V.  Chicago,  etc.,  R.  Co.,  161  111.  A. 
473;  Parrish  v.  Black  Diamond  Coal 
Co.,  143  111.  A.  118. 

Ind. — Long  v.  Doxey,  60  Ind.  386. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Massle,  138  Ky.  449,  128  SW  330; 
Louisville,  etc.,  R.  Ca  v.  Hays,  128 
SW  ■289;  Louisville,  etc.,  R.  Co.  v. 
Hoskins,  88  SW  1087,   28  KyL  124. 

Mich. — Rouse  V.  Detroit  Electric  R. 
Co.,  128  Mich.  149,  87  NW  68. 

Mo. — State  v.  EUllson,  270  Mo.  645, 
195  SW  722;  Barth  v.  Kansas  City  El. 
R  Co.,   142  Mo.   636,  44  SW  778. 

Nebr.— Albrecht  y.  Morris,  91 
Nebr.  442,  136  NW  48. 

N.  Y. — Palmer  v.  New  York  Cent., 
etc.,  R.  Co.,  163  App.  Dly.  296,  138 
NYS  10. 

N.  C— Carter  y.  North  Carolina  R. 
Co.,  139  N.  C.  499.  62  SB  642;  Pickett 
y.  Wilmington,  etc,  R.  Co.,  117  N.  C. 
616,  23  SE  264,  63  AmSR  611,  30  LRA 
257. 

Pa. — Bracken  v.  Pennsylvania  R. 
Co.,  32  Pa.  Super.  22;  File  v.  Lan- 
caster, 17  Pa.  Dlst.  144. 

Tex.— Ft.  Worth,  etc,  R.  Co.  v. 
Morrison,  93  Tex.  627,  66  SW  746; 
Galveston,  etc.,  R  Co.  v.  Kutac,  76 
Tex.  473,  13  SW  327;  Missouri  Pac. 
R.  Co.  V.  Brown,  76  Tex.  267,  12  SW 
1117;  Wallace  v.  Stevens,  74  Tex. 
569,  12  SW  288;  Sabine,  etc.,  R.  Co. 
V.  Hanks,  73  Tex.  323,  11  SW  377; 
American  Express  Co.  v.  Parcarello. 
(Civ.  A.)  162  SW  926;  Houston,  etc, 
R.  Co.  V.  Davenport,  (Qv.  A.)  110 
SW  160;  Houston,!  etc.,  R.  Co.  y. 
Bowen,  36  Tex.  Civ.  A.  185,  .gl  SW  80; 
Galveston,  etc.,  R.  Co.  v.  Power,  (Civ. 
A.)  64  SW  629;  Gulf,  etc,  R.  Co.  v. 
Letsch,  (Civ.  A.)  40  SW  181;  St. 
Louis,  etc.,  R.  Co.  y.  Williams,  <Civ. 
A.)  37  SW  992;  Gulf,  etc,  R.  Co.  v. 
Younger,  10  Tex.  Civ.  A.  141,  29  SW 
948 

Wis.— Gores  y.  Graff,  77  Wis.  174, 
46  NW  48. 

N.  S.— Hawley  y.  Wright,  37  N.  S. 
77. 

[a]  Bole  avplled. — (1)  Where  suit 
is  brought  under  a  statute  which 
gives  a  right  of  action  for  death 
caused  by  gross  negligence,  it  is  re- 
versible error  to  omit  to  charge  the 
jury  that  a  recovery  cannot  be  had, 
unless  defendant  was  guilty  of  gross 
negligence,  and  to  give  them  a  defi- 
nition of  gross  negligence.  Galves- 
ton, etc.,  R.  Co.  V.  Cook,  (Tex.)  16 
SW  1038;  Galveston,  etc.,  R.  Co.  v. 
Kutac,  76  Tex.  473.  13  SW  327.  (2) 
In  an  action  by  parents  to  recover 
for  the  death  of  an  adult  son,  an  in- 
struction th^t  proof  that  the  deceased 
was  contributing  to  the  support  of 
his  parents  entitled  them  to  damages 
was  erroneous,  since  it  did  not  re- 
quire the  Jury  to  consider  the  prob- 
able willingness  and  ability  of  the 
deceased  to  continue  such  contribu- 
tions in  the  future,  and  thereby  un- 
duly restricted  the  issue.  Galveston, 
etc.,  R.  Co.  y.  Power,  <Tex.  Ciy.  A.) 
64  SW  629. 

68.  Union  Pac.  R.  Co.  v.  O'Brien, 
49  Fed.  538,  1  CCA  354  [aff  161  TJ.  S. 
461,  16  set  618,  40  L.  ed.  766];  Nich- 
ols V.  Winfrey,  79110.  544;  St.  Louis, 
etc.,  R.  Co.  y.  Williams,  (Tex.  Clr. 
A)  37  SW  992.  And  see  cases  supra 
note  67.  .digitized  by  VjW\^V  IV^ 
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tain  evidenoe  in  the  ease;**  or  whieh  invades  the 
province  of  the  jury  J**  But  a  charge,  which  taken  in 
its  entirety  presents  a  full  and  fair  exposition  of 
the  law  of  the  case,  will  not  be  held  erroneous  be-, 
cause  of  inaccuracies  of  expression  in  parts  of  the 
chaise  which  do  not  mislead  the  jury  on  the  controll- 
ing and  important  branch  of  the  case.'^  Where  the 
statute  contemplates  a  verdict  for  a  g^ss  sum  to  b^ 
apportioned  by  the  court  appointing  the  represen- 
tative who  brings  the  suit,  it  is  not  error  to  refuse 
to  instruct  the  jury  to  state  the  names  of  the  bene- 
ficiaries.'''  An  instructipn  which  relates  solely  to 
the  measure  of  damages  need  not  contain  the  re- 

69.  IiOulsvUIe,  etc.,  R.  Co.  v.  Hos- 
klns,  88  8W  1087,  28  KyL  124. 

7IK  Alabama  Mineral  R.  Co.  v. 
Jonea.  114  Ala.  619.  21  S  607,  £2 
AmSR  121;  Illinois  Cent.  R.  Co.  v. 
Bartle,    94    111.    A.    67 


[a]  Thna  (1)  it  Is  an  Invasion  of 
the  province  of  the  Jury  to  cbargre 
that.  If  deceased  was  at  the  time 
of  his  death  in  good  health,  of  sober 
habits  and  forty-eight  years  old,  his 
expectancy  of  life  would  be  as  much 
as  eighteen  years.  Alabama  Mineral 
R.  -Co.  V.  Jones,  114  Ala.  619,  21  S 
607,  62  AmSR  121.  (2)  An  instruc- 
tion that  the  Jurors  may  assess  dam- 
ages at  such  sum  as  they  believe 
from  the  evidence  to  be  a  Just  com- 
pensation for  the  loss  of  the  means 
of  support  sustained  by  the  next  of 
kin  is  erroneous  in  that  it  assumes 
that  tha  ^ficeased  was  a  means  of 
support  to'  plaintitl.  Illinois  Cent,  R. 
Co.  V.  Bartle,  94  111.  A.  57. 

71.  U.  B.— :0'Donnell.  y.  .New  Tork 
Transp.  Co.,  187  Fed.  109,  109  CCA  29; 
Memphis  Cons.  Qas,  etc.,  Co.  y.  l^t- 
«on.  1S6  Fed.  969.  S8  CCA  463  Icertio- 
rarl  den  197  U.  S.  623,  25  SCt  800,  49 
U  «d.  911};  Union  Pac  R.  Co.  v. 
O'Brien,  49  Fed-  638.  1  CCA  364  [aft 
161  13,  &.  451,  16  set. .618,  40  L..  ed. 
7661. 

.  Ala. — Vessel  v.   Seaboard  Air  Line 
R.   Co.,   182   Ala.   689,  62   S   180. 

Cal. — ^Harrington  v.  Los  Angeles 
R.  Co.,  140  Cal.  514,  74  P  15,  98  AmSR 
86,   63    LRA   238. 

Qa. — Southern  R.  Co.  v.  Brown,  126 
Oa.  1,  54  SE  911;  Savannah  Klectrlc 
Co.  V.  Bell,  124  Oa.  663,  53  SB  109. 

111.— Wabash  R.  Co.  v.  Smith.  168 
111.  583,  44  NE:  856. 

Ind. — Pittsburgh,  etc.,  R.  'Co.  v. 
Burton,  139  Ind.  367,  37  NB  160,  38 
NB  594;  Indianapolis,  etc.  Tract.  Co. 
V.  Newby,  45  Ind.  A.  540,  90  NE  29, 
91  NB  36;  Cleveland,  etc,  R.  Co.  v. 
Henry.  (A.)  80  NE  636  [rehdon  (A.) 
81   NE   592]. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Pointer,  113  Ky.  952,  69  8W  1108,  24 
KyL   772. 

Mo. — Herke  v.  St.  Louis,  etc.,  R. 
Co.,  141  Mo.  A.  613,   125  SW  822. 

Tex. — ^Dye  v.  Chicago,  etc.,  R.  Co., 
69  Tex.  Civ.  A.  614.  127  SW  893: 
Missouri,  etc.,  R.  Co.  v.  Wallace.  53 
Tex.  Civ.  A.  127,  116  SW  302;  John- 
son V.  Galveston,  etc,  R.  Co.,  27  Tex. 
Civ.  A.  616,  66  SW  906:  Houston,  etc. 
R.  Co.  V.  Loeffler,  (Civ.  A.)  61  SW 
686;  Texas,  etc.,  R.  Co.  v.  Bell,  (Civ. 
A.)  39  SW  636;  San  Antonio  St.  R.  Co. 
V.  Renken,  15  Tex.  Civ.  A.  229,  38  SW 
829. 

Utah. — Spiking  v.  Consolidated  R., 
etc,  Co.,  33  Utah  313,  93  P  838;  Wells 
V.   Denver,  etc.,   R.  Co.,   7   Utah   482, 
.  27  P   688. 

[a]     Mala  applied. — The  use  of  the 
.  words      "Immediate      and     proximate 
.  cause"   in  an   instruction   submitting 
plaintiff's   theory   of  the  case  Is  not 
objectionable,    since    the    words    "im- 
mediate   and    proximate"     are    syno- 
,  nyms  and  the  antonym  of  "remote," 
.  the  word  "proximate"  when  connect- 
ed with  the  word  "immediate"  being 
.  readily  understood  by  the  Jury.  Herke 
V.  St  Louis,  etc.,  R.  Co.,  141  Mo.  A. 
613,    125   SW   822. 

73.    Pittsburgh,     etc,     R.     Co.     ▼. 


Scherer,  206  Fed.  356,  123  CCA  484 
(Ohio  statute).  See  also  Letter  v. 
Klnnare,  68  111.  A.  558  (holding  that 
It  is  not  error  to  designate  in  the  in- 
struction the  persons  for  whom  the 
action  Is  brought  as  the. father  and 
mother  of  the  deceased). 

73.  Bonato  v.  Peabody  Coal  Co., 
248  111.  422.  94  NE  69;  Elgin,  etc,  R. 
Co.  V.  Thomas,  215  III.  158,  74  NE 
109;  Illinois  Cent.  R.  Co.  v.  Gilbert, 
157  111.  364,  41  NE  724. 

74b  Goss  V.  Missouri  Pac  R.  Co., 
50  Mo.  A.  614;  Galveston,  etc.,  R.  Co, 
v.  Le  Gierse,  51  Tex.  189.  And  see 
cases  infra  note  76. 

[a]  Actual  and  •xemplary  dam- 
atre*'— A  failure  on  the  part  of  the 
court  to  instruct  the  Jury  as  to  the 
distinction  between  actual  and  exem- 
plary damages,  or  to  furnish  them 
with  rules  of  law  by  which  such  dam- 
ages may  be  measured  is  ground  for 
error.  Galveston,  etc,  R.  Co.  v.  Le 
Oierse,   61   Tex.    189.  • 

75.  U.  S.— Kansas  City  Southern 
R.  Co.  V.  Leslie,  238  U.  S.  599,  35  SCt 
844,  69  L.  ed.  1478;  Pennsylvania  Co. 
V.  Paul,  126  Fed.  167,  62  CCA  135; 
Hunt  V.  Kile,  98  Fed.  49,  38  CCA  641. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  194  Ala.  61,  69  S  125;  Illi- 
nois Cent.  R.  Co.  V.  Robinson,  189 
Ala,  523,  66  S  619;  Randle  v.  Bir- 
mingham R.,  etc.,  Co.,  169  Ala.  314, 
63  S  918;  Northern  Alabama  R.  Co. 
V.  Key,  160  Ala.  641,  43  S  794;  Deca- 
tur Car  Wheel,  etc,  Co.  v.  Mehaffey. 
128  Ala.  242,  29  8  646. 

Ariz. — ^De  Amado  v.  Friedman,  11 
Ariz.   56,   89  P  688. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Rodgers,  118  Ark.  263,  178  SW  696; 
St.  Louis,  etc.,  R.  Co.  v.  Garner,  90 
Ark.  19,  117  SW  763;  St.  Louis,  etc., 
R.  Co.  V.  Halst,  71  Ark.  258,  72  SW 
893,  100  AmSR  65. 

Cal. — Bergen  v.  Tulare  County 
Power    Co..     173     Cal.     709.     161     P 

269  (as  to  use  of  mortality  ta- 
bles): Peters  -v.  Southern  Pac 
Co.,  160  Cal.  48,  116  P  400; 
Valente  v.  Sierra  R.  Co.,  158  Cal.  412, 
111  P  95;  HiUebrand  v.  Standard  Bis- 
cuit Co.,  139  Cal.  233.  73  P  163;  Keast 
V.  Santa  Tsabel  Gold  Mln.  Co.,  '136 
Cal.  256.  68  P  771;  Harrison  v.  Sutter 
at.  R.  Co.,  116  Cal.  158,  47  P  1019; 
Redfleld  v.  Oakland  Cons.  St.  R.  Co., 
110   Cal.    277.    42   P    1063. 

Colo. — Hayes  v.  Williams,  17  Colo. 
466,  30  P  352. 

Conn. — Lane  v.  United  Electric 
Light,  etc.,  Co.,  90  Conn.  36,  96  A 
156,   LRA1916C   808. 

D.  C. — Mackey  v.  Baltimore,  etc.,  R. 
Co.,  19  D.  C.  282  raft  157  U.  S.  72, 
15   SCt   491.   39   L.  ed.   624]. 

Ga. — Powell  v.  Berry,  146  Ga.  696, 
89  SE  763,  LRA1917A  306;  Georgia 
Southern,  etc..  R.  Co.  v.  Thornton, 
144  Ga.  481,  87  SE  388;  Central  of 
Georgia  R.  Co.  V.  Ray,  129  Ga.  349,  68 
SB  844;  Western,  etc,  R.  Co.  v.  Clark. 
117  Ga.  548.  44  SB  1;  Central  R.  Co. 
v.  Thompson,  76  Qa.  770;  Savannah 
Electric  Co.  v.  Dixon,  18  Ga.  A. 
314,  89  SB  373;  Central  of  Georgia 
R.  Co.  V.  Minor,  2  Ga.  A.  804,  59  SE 
81  (explanation  of  use  of  mortality 
and  annuity  tables), 

111. — Schaffner  v.  C.  F.  Massey  Co., 

270  111.      207,      110      NE      381    [aft 


quiremeni  thai  the  jury  should  find  that  plaintiff  or 
the  deceased  was  in  the  exercise  of  due  care." 

[$  183]  b.  B&sis  for  Oompnting  Damages.  The 
court,  in  instructing  the  jurj'  as  to  damages,  should 
state- the  different  elements  of  damages  proper  to  be 
considered.^*  Where  damages  are  to  be  awarded 
with  reference  to  the  pecuniary  injuries  to  the  bene- 
ficfaries  resulting  from  the  death,  the  court  should 
instruct  the  jury  as  to  the  elements  or  basis  upon 
which  the  pecuniary  value  of  the  life  of  the  de- 
ceased to  the  beneficiaries  is  to  be  ascertained." 
The  instruction  should  not  permit  the  jury  to  in- 
dulge in  speculation,  but  should  require  them,  in  as- 


189  111.  A.  391];  O'Fallon  Coal, 
etc.,  Co.  V.  Laquet,  198  111.  125, 
64  NE  367;  Economy  Light,  etc,  Co. 
V.  Stephen,  187  111.  137,  58  NE  359; 
Johnson  v.  St.  CHiarles,  200  111.  A.  184; 
Williams  v.  Mt.  Vernon  C^r  Mfg.  Co., 
197  111.  A.  271;  Frechett  v.  Illi- 
nois Cent.  R.  Co.,  188  111.  A.  877; 
Carlln  v.  Deahl,  172  lU.  A.  197;  Gray- 
hek  V.  Stern,  164  111.  A.  285;  Cox  v. 
Chicago,  etc.,  R.  Co.,  161  III.  A.  473; 
Ross  V.  Chicago,  etc,  R.  Co.,  149  111. 
A.  286  [rev  on  other  grounds  243  UL 
440,  90  NE  7011;  Illinois  Cent.  R.  Co. 
V.  Hicks,  122  111.  A.  849;  Illlnoia  Cent. 
R.  Co.  V.  Whiteaker,  122  111.  A.  S3.?; 
Pittsburgh,  etc,  R.  Co.  v.  O'Donnell, 
118  111.  A.  335;  Prendergast  v.  Chi- 
cago City  R  Co.,  114  111.  A.  156;  Chi- 
cago, etc.,  R.  Co.  V.  Knelrim,  48  111. 
A.  243  [atr  152  111.  468,  39  NE  324. 
43    AmSR    259]. 

Ind. — Indiana  Mfg.  Co.  v.  Coughlln. 
(A.)  116  NB  2C0;  Terre  Haute,  etc, 
Tract.  Co.  v.  Maberry,  52  Ind.  A.  114, 
100  NB  401;  Cleveland,  etc,  R.  Ca 
V.  Drumm,  32  Ind.  A.  647,  70  NE  286. 

Iowa. — ^Kirby  v.  Chicago,  etc.,  R. 
Co.,  173  Iowa  144,  155  NW  343;  Hough 
v.  Illinois,  etc,  R.  Co.,  169  Iowa  224, 
149  NW  885;  Nlcoll  v.  Sweet,  163 
Iowa  683,  144  NW  616,  LRA1918C 
1099.  AnnCasl916C  661;  Neal  v.  Shef- 
fleld  Brick,  etc..  Co.,  151  Iowa  690. 
130  NW  3ns ;  Coates  v.  Burlington, 
etc,  R.  Co.,  62  Iowa  486,  17  NW  760. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thomas,  170  Ky.  145,  186  SW  840; 
Louisville,  etc.,  R.  Co.  v.  Keoney,  162 
Ky.  403,  172  SW  683;  Cincinnati,  etc. 
R.  Co.  V.  Lowell,  141  Ky.  249,  132  SW 
569,  41  LRANS  909;  Louisville,  etc.. 
R.  Co.  v.  Stewart,  131  Ky.  666,  115 
SW  776;  Southern  R.  Co.  v.  Evans. 
63  SW  445,  26  KyL  568;  Louisville, 
etc..  R.  Co.  V.  Brooks,  5  KyL  749. 

Md. — Chesapeake,  etc,  Tel.  Co.  t. 
State.  124  Md.  627,  93  A  11. 

Mich. — Gates  v.  Beebe,  171)  Mich. 
107,  135  NW  934;  Moers  v.  Michigan 
United  R.  Co.,  158  Mich.  659,  123  NW 
602;  Goodes  v.  Lansing,  etc..  Tract. 
Co.,  150  Mich.  494,  114  NW^  338;  Sny- 
der V.  Lake  Shore,  etc.,  R.  Co.,  131 
Mich.    418,    91    NW   643. 

Mo. — ^Holmes  v.  St.  Louis,  etc. 
R.  Co.,  176  SW  1041;  Pope  v.  Mis- 
souri Pac.  R.  Co.,  175  SW  955;  Brown- 
ing V.  Wabash  Western  R.  C^)..  1J4 
Mo.  66,  27  SW  644  [aff  24  SW  731]: 
McGowan  v,  St.  Louis  Ore,  etc..  Co., 
109  Mo.  618,  19  SW  199  [rev  16  SW 
236];  Goode  v.  Central  Coal,  etc., 
Co.,  (A.)  186  SW  1122;  Foster 
V.  West,  194  Mo.  A.  94.  184  SW 
165;  Carter  v.  Wabash  R.  Co.,  191 
Mo.  A.  223,  182  SW  1061;  Lasater  v. 
St.  Louis,  etc..  R.  Co..  177  Mc  A. 
534,  160  SW  818;  Gentry  v.  Wabas* 
R.  Co.,  172  Mo.  A.  638,  156  SW  27; 
Compton  V.  Missouri  Pac.  R.  Co.,  165 
Mo.  A.  287,  147  SW  842;  Overby  v. 
Mears  Mln.  Co.,  144  Mo.  A.  363.  12< 
SW  813;  Calcaterra  v.  lovaldl,  123 
Mo.  A.  347,  100  SW  675;  Coleman  v. 
Hlmmelberger-Harrison  Land,  etc., 
Co.,  105  Mo.  A.  254,  79  SW  981: 
Knight  V.  Sadtler  Lead,  etc.  Co..  91 
Mo.  A.  574;  Goss  v.  Missouri  Pac  K. 
Co..  60  Mo.  A.  614;  Fugler  v.  Bothe. 
43  Mo.  A.  44  [rev  on  other  grounds 
117  Mo.  475.   22  SW  1113}. 

Mont. — ^Beeler  v.  Butte,  etc.  Copper 
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sessing  the  damages,  to  base  their  determination  on 
the  evidence  in  the  ease,'*  although  it  is  not  errone- 
ous to  instraet  that  in  determining  the  amount  of 
damages  to  be  awarded  they  should  oonsoientioualy 
apply  their  own  observation,  experience,  and  knowl- 
edge to  the  facts  and  circumstances  of  the  case,'' 


and  that  they  might  award  exemplary  damages  in 
tiieir  discretion  if  the  evidence  shows  gross  negli- 
gence." A  chaige  is  erroneous  which  is  so  general 
in  its  terms  that  the  jury  cannot  properly  under- 
stand the  principles  upon  which  the  damagies  should 
be  assessed,"  but  inhere  the  instruction  fairly  em- 


EK9V.  Co..  41  Mont.  465,  110  P  52S. 

N.  H. — Cu^ey  ▼.  Concord  St.  R. 
Co.,  72  N.  H.   S64,  67  A  218. 

N.  J. — ^Hackney  v.  Delaware,  etc, 
Tel.,  etc.,  Co..  S»  N.  J.  U  626,  66  A 
262. 

N.  Y. — ^Keeiuin  ▼.  Brooklyn  City  R. 
Co.,  145  N.  T.  248,  40  NB  15  [rev  8 
Misc.  601,  29  NTS  325];  Wagner  v. 
Clausen,  etc..  Brewing  Co.,  146  App. 
t>lv.  70,  130  NTS  584;  Predmore  v. 
Consumers'  Light,  etc.,  Co.,  99  App. 
DlT.  661,  91  NTS  118;  Green  ▼.  Hud- 
son River  R.  Co.,  22  Barb.  25  [rev 
on  other  grounds  2  Abb.  Dec  277 
note];  Dorman  v.  Broadway  R.  Co., 
1   NTS  384. 

N.  C. — Speight  V.  Seaboard  Air  Line 
R.  Co.,  161  N.  C.  80,  76  SE  684;  Men- 
denhall  Vi  North  Carolina  R.  Co.,  123 
N.  C.  276.  81  SB  480. 

Oh. — New  Tork.  etc.,  R.  Co.  v.  Roe, 
26  Oh.  Clr.  Ct.  628;  Toledo  R.,  etc., 
Co.  V.  Ward.  26  Oh.  Clr.  Ct.  899. 

Oltl.^.Oreat  Western  Coal,  etc..  Co. 
V.  Coffman,  48  Okl.  404,  143  P  SO; 
Missouri,  etc.,  R  Co.  v.  West,  28  Okl. 
581.  134  P  665. 

Or. — Tovovlch  V.  Falls  City  Lum- 
ber Co.,  76  Or.  585,  149  P  941. 

Pa. — ^Hockenberry  v.  New  Castle 
Electric  Co.,  251  Pa.  394,  96  A  1046 
(Instruction  held  erroneous);  Waech- 
ter  T.  Second  Ave.  Tract.  Co.,  198  Pa. 
129,  47  A  967:  Stelnbtunner  v.  Pitts- 
burgh, etc.,  R.  Co.,  146  Pa.  604,  23 
A  239;  28  AmSR  806;  Pennsylvania 
R.  Co.  V.  Butler,  57  Pa.  335;  Pennsyl- 
vania R.  Co.  V.  Ogier,  36  Pa.  60,  78 
AmD   322. 

S.  C. — ^Hambrlght  v.  Atlantic,  etc., 
R.   Co.,    102    S.    C.    166,    86   SB   S75. 

Tenn. — DavidEon  Benedict  Co.  v. 
Severson,  109  Tenn.  572,  72  SW  967; 
Illinois  Cent.  R.  Co.  v.  Spence,  93 
Tenn.  173,  23  SW  211,  42  AmSR  907. 

Tex.— Oulf,  etc,  R.  CC.  v.  Farmer, 
102  Tex.  285.  115  SW  260  [rev  (Civ. 
A.)  108  SW  729];  Merchants',  etc., 
on  Co.  v.  Burns,  96  Tex.  673.  74  SW 
768;  San  Antonio  Tract.  Co.  v. 
White,  94  Tex.  468,  61  SW  706;  Kan- 
sas City  R.  Co.  V.  Starr,  (Civ.  A.)  194 
SW  637;  Houston,  etc,  R.  (3o.  v. 
arant,  (CHv.  A.)  176  SW  745;  St. 
Louis,  etc.,  R  Co.  V.  Jenkins, 
(Civ.  A.)  172  SW  984;  Cleburne 
Electric  etc.,  Co.  v.  McCoy,  (Civ. 
A.)  149  SW  534;  Missouri,  etc., 
R.  Co.  V.  Henderson,  (Civ.  A.) 
148  SW  822:  Missouri,  etc,  R.  Co. 
V.  Hurdle.  (Civ.  A.)  142  SW  992;  Tex- 
as, etc.,  R.  Co.  v.  Oullett,  (Civ.  A.) 
134  SW  262;  Missouri,  etc,  R.  Co.  v. 
Kemendo,  68  Teit.  Civ.  A.  885,  124  SW 
968;  International,  etc..  R.  Co.  v. 
White.  (Civ.  A.)  120  SW  958;  Chica- 
go, etc.,  R.  Co.  V.  Groner,  61  Tex.  Civ. 
A.  66,  111  SW  667;  Galveston,  etc.,  R. 
Co.  v.  Solcher,  (Civ.  A.)  110  SW  546 
(excluding  mental  anguish  errone- 
ous); Gonzales  v.  Galveston,  etc..  R. 
Co.,  (CIV.  A.)  107  SW  896:  Dallas 
Cons.  Blectric  St.  R.  Co.  v.  Lytle,  48 
Tex.  Civ.  A.  107,  106  SW  900;  Hous- 
ton, etc.  R.  Co.  V.  Rutland,  45  Tex. 
Civ.  A.  621,  101  SW  529;  Galveston, 
etc.,  R  Co.  V.  H(eard,  (Civ.  A.)  91 
SW  371;  Ft.  Worth,  etc.,  R.  Co.  v. 
Llnthlcum,  88  Tex.  Civ.  A.  875,  77 
SW  40;  Ft.  Worth,  etc,  R.  Co.  v. 
Slvells.  28  Tex.  Civ.  A.  497,  67  SW 
517;  Citizens'  R.  Co.  v.  Washington, 
24  Tex.  Civ.  A.  422,  58  SW  1042; 
Houston,  etc.,  R.  Co.  v.  While,  23  Tex. 
Civ.,  A.  280,  56  SW  204;  De  Palacios 
V.  Rio  Grande,  etc.,  R.  Co.,  (C!lv.  A.) 
46  SW  612;  Storrle  v.  Marshall,  (Civ. 
A.)   27  SW  224. 

Utah. — Corbett  v.  Oregon  Short 
Line  R.  Co.,   26  Utah  449,  71  P  1065. 

Vt. — ^White  v.  Central  Vermont  R. 
Co.,  87  Vt.  330,  89  A  618  [aff  238  U.  S. 
507.  85  set  866,  69  L.  ed.  1433,  Ann 
Casl916B  252], 


Va. — Portsmouth  St.  R.  Co.  v.  Peed, 
102  Va.  662.  47  SB  850. 

Wash. — Rochester  v.  Seattle,  etc, 
R.  Co.,  76  Wash.  669.  135  P  209;  Neal 
V.  Phcenlx  Lumber  Co.,  64  Wash.  628, 
117  P  267.  . 

W.  Va. — Culp  V.  Virginian  R.  Co., 
77  W.  Va.  126,  87  SE  187. 

[a]  XoatmotloBS  held  proMr, — (1) 
"If  you  find  for  the  plaintiff  In  this 
case,  then,  in  assessing  the  damages 
which  she  Is  entitled  to  recover,  the 
jury  should  assess  the  same  with 
reference  to  the  pecuniary  loss  sus- 
tained by  the  widow  and  children  of 
the  Mceased,  and.  In  determining  this, 
you  may  consider  the  pI'Obable  earn- 
ings of  the  deceased,  his  age,  experi- 
ence, habits,  health,  and  bodily  quali- 
flcatlons,  during  what  would  proba- 
bly have  been  his  lifetime,  If  he  had 
not  been  killed,  so  far  as  these  mat- 
ters have  been  shown  by  the  evi- 
dence; but  the  amount  you  allow  can- 
not exceed  the  sum  mentioned  In  the 

SlalntlfTs '  petition."  Missouri,  etc., 
I.  (3o.  V.  West,  38  Okl.  681,  591,  184 
P  666.  (2)  An  Instruction  that.  If 
the  Jury  found  for  plaintiff,  they 
should  And  in  such  a  sum  as  would 
reasonably  compensate  Intestate's  es- 
tate for  the  destruction  of  Intestate's 
power  to  earn  money,  not  exceeding 
the  amount  claimed  In  the  petition, 
and  authorising  the  jury  to  consider 
intestate's  age,  capacity  to  earn 
money,'  and  probable  duration  of  life. 
Is  not  objectionable  for  failure  to 
limit  the  destruction  of  his  earning 
capacity  to  such  as  was  caused  by 
his  death.  Louisville,  etc.,  R.  Co.  v. 
Slmrall,  127  Ky.  66,  104  SW  1011,  31 
KyL  1269.  (3)  An  Instruction  to  flx 
the  damages  at  a  fair  equivalent  "for 
the  power  of  deceased  to  earn  money, 
lost  by  the  destruction  of  his  life" 
Is  Bufllclent,  without  a  direction  to 
consider  the  cost  of  living,  earning 
capacity,  and  probable  duration  of 
life,  to  which  undue  attention  should 
not  be  called  by  special  reference  to 
them.  Chesapeake,  etc.,  R.  CU>.  v. 
Lang,  100  Kr.  221,  38  SW  60S,  40  SW 
451,  41  SW  271,  19  KyL  66.  (4) 
Where  the  jury  were  limited  to  a 
consideration  of  the  present  pecuni- 
ary loss  to  decedent's  estate,  result- 
ing from  his  death,  and  allowed  to 
consider  only  his  age,  occupation, 
wages,  condition  of  health,  ability  to 
earn  money,  habits  of  industry,  and 
probable  duration  of  life,  and  were 
told  to  bear  in  mind  that  decedent 
was  liable  to  die  at  any  time,  and 
that  there  was  no  certainty  that  he 
would  live  to  his  expectancy,  the  In- 
structions were  not  erroneous  for 
failure  to  charge  the  jury  to  consider 
disadvantages,  such  as  ill  health, 
nonemployment,  and  diminution  of 
earning  capacity  with  advanced  age, 
etc.  Grace  v.  Minneapolis,  etc,  R. 
Co.,  153  Iowa  418,  133  NW  672. 

[b]  niBtmetloBs  held  •zroneons. — 
(1)  An  Instruction  that  the  jury 
should  And  for  plaintiff  as  damages 
such  a  sum  as  would  be  equal  to  the 
pecuniary  benefit,  if  any,  that  plain- 
tiff had  a  reasonable  expectation  of 
receiving  from  deceased,  had  he 
lived.  Is  erroneous  as  preventing  tt\e 
jury  from  passing  upon  the  amount 
which.  If  paid  now,  would  compen- 
sate plaintiff  for  the  loss  sustained. 
San  Antonio  Tract.  Co.  v.  White,  94 
Tex.  468,  61  SW  706;  Ft.  Worth,  etc.. 
R.  Co.  V.  Morrison,  93  Tex.  627.  66 
SW  745;  St.  Louis,  etc.,  R.  Co.  v.  Jen- 
kins, (Tex.  <av.  A.)  163  SW  621; 
Chicago,  etc.,  R.  Co.  v.  Groner;  51 
Tex.  Civ.  A.  65,  111  SW  667:  Inter- 
national Light,  etc.,  Co.  V.  Maxwell, 
27  Tex.  Civ.  A.  294,  66  SW  78.  (2) 
In  action  for  the  death  of  plaintifTs 
son,    an    Instruction    that    the    jury 


might  consider  the  net  value  of  his 
services  during  minority,  withont  re- 
quiring consideration  of  plaintifTs 
expenses  on  his  account  during  mi- 
nority, is  erroneous.  Southern  Tract. 
Co.  V.  Dillon,  (Tex.  Civ.  A.)  199  SW 
698.  (3)  In  an  action  by  a  husband 
as  administrator,  on  behalf  of  him- 
self and  his  minor  child,  for  the  neg- 
ligent killing  of  his  wife.  It  Is  er- 
ror to  Instruct  the  jury  to  consider 
the  child's  Interest  In  its  mother's 
life.  Chattanooga  Electric  R.  Co.  v. 
Johnson,  97  Tenn.  667,  87  SW  558,  34 
LRA  442. 

[c]  W&er*  the  dsoeasMI  mm  » 
auwrtad  wonuui.  It  has  been  held  that 
an  Instruction  that  the  damages  ac- 
cruing to  her  estate  from  her  death 
by  wrongful  act  should  be  as^ressed 
as  though  she  were  unmarried  Is  er- 
roneous, because  a  part  of  a  married 
woman's  time  must  ordinarily  be  de- 
voted to  her  family.  StulmuUer  v. 
Cloughly.  58  Iowa  788,  IS  NW  65. 

[d]  Wk*M  the  hsta  of  •  4*oMMid 
are  minors,  whether  an  Instruction 
to  Include  such  damages  as  they  may 
sustain  after  reaching  majority  Is 
proper  depends  upon  the  particular 
facts,  It  being  improper  It  the  dam- 
ages are  speculative,  as  where  the 
deceased  was  Immoral,  Improvident, 
or  in  bad  health.  Rochester  v.  SeaV 
tie,  etc,  R.  Co.,  67  Wash.  545.  122  P 
23,   39  LRANS   1156. 

76.  U.  S.— Norfolk,  etc,  R  Cc  v. 
Holbrook,  236  U.  S.  626,  S6  BCt  143. 
59  L.  ed.  792  (rev  216  Fed.  687.  131 
CX:A  621]. 

111. — Fowler  v,  Chicago,  etc.,  R.  Co., 
234  111.  619,  86  NB  298  [rev  138  111, 
A.  362];  Illinois  Cent.  R  Co.  v.  John- 
son. 221  111.  42,  77  NE  592;  Muren 
Coal,  etc.,  Co.  v.  Howell,  204  111.  515, 
68  NB  456;  North  Chicago  Rolling 
Mill  Co.  V.  Morrlssey,  111  111.  646; 
Pate  V.  Gus  Blair  Big  Muddy  Coal 
Co.,  158  111.  A.  67«;  Presley  v.  Kln- 
lock-Bloomlngton  Tel.  Co.,  166  111.  A. 
220. 

Ind. — Indiana  Mfg.  Co.  v.  (Toughlln, 
(A.)   115  NB  260. 

Okl. — ^Missouri,  etc.,  R.  Co.  v.  West, 
38  Okl.  581,  134  P  656. 

Porto  Rico. — QuIles  v.  Valdes,  7 
Porto  Rico   Fed.    485. 

Tex. — Galveston,  etc.,  R.  (Do.  v. 
Worthy,  87  Tex.  457,  29  SW  876  [rev 
(Civ.  A.)   27  SW  426]. 

[a]  Xnstmotion  held  srroiwoiia^— 
An  instruction  that  In  fixing  the  dam- 
ages the  jury  might  "take  into  con- 
sideration anything  that  deceased 
might  have  added  to  his  estate  If  he 
had  lived"  would  be  going  into  the 
realm  of  speculation.  QuiTes  v.  Val- 
des,  7  Porto  Rico  Fed.   485. 

77.  Denver,  etc.,  R.  Co.  v.  Gunning, 
33  Colo.  280,  80  P  727;  Rautman  v. 
Chicago,  Cons.  Tract.  Co.,  156.111.  A. 
467;  Union  Pac.  R.  Co.  v.  Dunden,  87 
Kan.  1,  14  P  501. 

78.  Illinois  Cent.  R.  (Do.  v.  Out- 
land,  160  Ky.  714,  170  SW  48;  Louis- 
ville, etc,  R.  Co.  v.  Kelly,  100  Ky. 
421,  88  SW  852,  40  SW  462,  19  KyL 
69. 

[a]  Whsr*  there  was  so  groas 
negUf  mo*  an  Instruction  to  find  such 
damages  as  will  punish  defendant  and 
furnish  an  example  to  deter  others 
from  like  practices  Is  Improper, 
Southern  R.  Co.  v.  Barr,  66  SW  900, 
21  KyL  1615. 

79.  Denver,  etc.,  R  Co.  v.  Spencer, 
25  Colo.  9,  52  P  211;  Muren  Coal,  etc., 
Co.  V.  Howell.  204  111.  515,  68  NB 
456;  Pittsburgh,  etc..  R.  Co.  v.  Sud- 
hoff,  178  Ind.  314,  90  NB  467:  Runcl- 
man  v.  Star  Line  SS.  Co.,  36  N.  B.  123. 

[a]  Thus  an  Instruction  that  thi 
jury  may  assess  such  sums  as  they 
think  would  be  right  under  the  cir- 
cumstances   is    erroneous.      Denver, 
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bodies  a  general  statement  of  the  law  as  to  the  basis 
upon  which  the  damages  are  to  be  computed,  it  is  not 
open  to  objection  upon  the  g^und  of  vagueness,  in 
the  absence  of  a  request  for  more  explicit  instruc- 
tions.*" An  instruction  is  also  erroneous  which  is 
misleading,"  or  which  ignores  aggravating  and  miti- 
gating circumstances  which  the  jury  are  authorized 
by  statute  to  consider,*'  or  which  auth  rises  the  jury 
to  consider  as  an  element  of  damages  a  matter  which 
is  not  aU^^d  as  such,**  or  is  no^  siipported  by  the 
evidence.**  / 


etc.,  R.  Co.  V.  Spencer,  25  Colo.  9,  62 
P  211. 

80.  Ark. — ^Warren,  etc,  R.  Co.  v. 
Waldrop,  93  Ark.  127.  122  SW  792. 

Qa. — Central  of  Georgia  R.  Co.  v. 
Newman,   138  Ga.   146,  71  BE  1077. 

III. — Llchtenateln  v.  L.  Flah  Fur- 
niture Co.,  272  111.  191,  111  NK  729, 
AnnCaslSlSA  10S7;  Cbicasro.  etc.,  R. 
Co.  V.  Knelrini,  48  111.  A.  J43  [afl  152 
III.   458,  39  NE  324,  43  AmSR  269]. 

Ind. — Malott  V.  Shlmer,  163  Ind.  36. 
54   NE   101,   74  AmSR  278. 

Iowa. — Hoi/gh  V.  Illinois  Cent.  R. 
Co..  1S9  Iowa  224,  149  NW  886;  An- 
drews V.  Chicago,  etc.,  R.  Co.,  86  Iowa 
677.  63   NW  399. 

Mass. — ^Wlnslow  v.  New  England 
Co-op.  Soc  225  Mass.  676,  114  NB 
748. 

Mo. — Gelsmann  v.  Missouri-Edison 
Electric  Co..  173  Mo.  654,  73  SW  <54; 
Browning  v.  Wabaah  Western  R  Co., 
124  Mo.  55,  27  SW  644  [all  24  SW 
731];  Carter  v.  Wabash  R.  Co.,  193 
Mo.  A.  223,  182  SW  1061;  Gentry  v. 
Wabash  R.  Co.,  172  Mo.  A.  638,  156 
SW  27;  Dowiis  v.  Missouri,  etc.,  Tel. 
Co..  161  Mo.  A.  274,  143  SW  889; 
Voelker  v.  Hill  O'Meara  Constr.  Co., 
153  Mo.  A.  1,  131  SW  907;  Johnson  v. 
St.  Louis,  etc.,  R.  Co.,  150  Mo.  A.  304, 
130  SW  413;  Ogan  v.  Missouri  Pac. 
R.  Co.,  142  Mo.  A.  248,  126  SW  191; 
Slpple  V.  Ijaclede  Gaslight  Co..  126 
Mo.  A.  81,  102  SW  608;  Stumbo  T. 
Duluth  Zinc  Co.,  100  Mo.  A.  636,  76 
SW  185 

N.  J.— Brown  v.  Erie  R.  Co.,  87 
N.  J.  L.  4S7,  91  A  1023.  AnnCa8l917C 
'496  (as  to  present  value  of  future 
losses). 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,  140  P  64. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Worthy,  (Civ.  A.)  27  SW  426  (rev  on 
other  grounds  87  Tex.  459,  29  SW 
376]. 

Wis. — Sweet  v.  Chicago,  etc.,  R. 
Co..  157  Wis.  400,   147  NW  1054. 

[a]  XUnvtratlon. — In  the  absence 
of  a  request  for  a  more  specific  In- 
struction, an  instruction  authorising 
recovery  of  "such  sum  as  would  fair- 
ly compensate  the  father  for  the  loss 
of  the  son's  wages  from  the  date  of 
his  Injury  until  he  would  have 
reached  hla  majority,"  is  not  erro- 
neous, as  authorizing  recovery  of  the 
son's  entire  prospective  wages,  with- 
out deducting  anything  for  his  ex- 
penses. Bodcaw  Lumber  Co.  v.  Ford, 
82   Ark.   556,   102    SW   896. 

81.  U.  S.— Norfolk,  etc.,  R.  Co.  v. 
Holbrook,  235  U.  S.  625,  85  SCt  148, 
59  L.  ed.  792  [rev  215  Fed.  687,  131 
CCA  6211 

Ala.-Ajentral  of  Georgia  R.  Co.  v. 
Stewart.    178  Ala.    651,    59   S  607. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Prince,  101  Ark.  316,  142  SW  499  (not 
misleading). 

111.— Pate  v.  Gus  Blair  Big  Muddy 
Coal  Co.,  158  111.  A.  578. 

Ind. — Consolidated  Stone  Co.  v. 
Staggs,  164  Ind.  331,  73  NE  695; 
Standard  Forglngs  Co.  v.  Holmstrom, 
68    Ind.   A.    306,   104   NE  872. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Hol- 
loway,  188  Ky.  262,  181  SW  1126; 
LoulBvlIle,  etc.,  R.  Co.  v.  Stewart,  131 
Ky.  685.  115  SW  775;  Smith  v.  Mld- 
dleton.  112  Ky.  588,  66  SW  388,  23 
KyL  2010,  99  AmSR  308,  56  LRA  484. 

N.  C. — McLamb  v.  Wilmington,  etc., 
R.  Co.,  122  N.  C.  862,  29  SE  894  (not 


Tendlnc  to  infliuiice  amomit.  It  is  erroneous  to 
use  language  in  an  instruction  which  might  influence 
the  jury  to  render  a  verdict  for  the  full  amount  of 
damages  allowed,*'  or  to  require  the  jury  to  measure 
the  damages  by  certain  mathematical  calculations,** 
or  to  use  language  tending  in  any  way  to  increase 
the  amount." 

Minimnm  and  maxininni  damages.  Where  a  stat- 
ute which  is  partly  penal  and  partly  compensatory 
fixes  the  minimum  and  maximum  damages  recover- 
able, it  is  error  for  the  court  to  limit  the  amount 


misleading). 

Tex. — International,  etc,  R.  Co.  v. 
McVey,  99  Tex.  28,  87  SW  828  (ex- 
pressly excluding  some  Improper  ele- 
ments of  damage  and  not  others); 
St.  Louis  Southwestern  R.  (^.  v. 
Huey,  (Civ.  AJ  130  SW  1017;  Mis- 
souri, etc.,  R.  Co.  V.  Wallace,  53  Tex. 
Civ.  A.  127,  115  SW  302  (not  mislead- 
ing) ;  Galveston,  etc.,  R.  Co.  v.  Heard, 
(Civ.  A.)  91  SW  371  (not  mislead- 
ing); St.  Louis  Southwestern  R.  Co. 
V.  Bowles,  32  Tex.  Civ.  A.  118,  72  SW 
451    (not   misleading). 

Utah.— Kiproa  v.  Uintah  R.  Co.,  46 
Utah  389,  146  P  292  (not  misleading). 

[a]  Ssstrnotloii  helA  Tn**^^^^*T*f 
—An  Instruction  that  the  Jury  could 
not,  in  estimating  the  amount  of 
damages,  consider  the  pecuniary 
value  of  decedent's  lite,  but  could 
award  damages  only  by  way  of  pun- 
ishment to  defendant,  and  that,  if 
they  believed  that  damages  in  a  small 
amount  would  be.  sufficient  punish- 
ment for  the  act,  omission,  or  negli- 
gence. It  would  be  unjust  to  award 
damages  in  a  large  amount,  is  mis- 
leading. Central  of  Georgia  R.  Co. 
v.    Stewart,    178    Ala.    651,    59    8    507. 

[b]  Uurtruotioa  held  not  mlalsad- 
liif.^(l)  An  instruction  that  the 
measure  of  damages  is  the  gross  in- 
come, less  living  expenses,  could  not 
have  misled  the  jury  into  believing 
that  they  might  consider  any  source 
of  income  other  than  decedent's  earn- 
ings, where  the  argument  of  counsel 
showed  that  they  understood  the  in- 
struction, and  another  part  of  the 
charge  told  the  jury  to  consider  de- 
cedent's capacity  to  earn  money  in 
determining  his  Income.  McLamb  v. 
Wilmington,  etc.,  R.  Co.,  122  N.  C. 
862,  29  SE  894.  (2)  In  an  action  un- 
der the  Federal  Employers'  Liability 
Act,  an  instruction  that  the  damages, 
if  any,  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of 
negligence,  if  any,  attributable  to  the 
deceased  by  reason  thereof,  so  that 
plaintiff  will  not  recover  full  dam- 
ages, but  only  a  proportional  part 
bearing  the  same  relation  to  the  full 
amount  as  the  negligence  attributa- 
ble to  defendant  bears  to, the  entire 
negligence  attributable  to  both  the 
deceased  and  defendant,  la  not  cal- 
culated to  mislead  the  jury  Into  al- 
lowing damages  sustained  by  dece- 
dent's estate  as  well  as  by  his  wid- 
ow. Louisville,  etc.,  R.  Co.  v.  Bol- 
loway,  168  Ky.   262,   181   SW  1126. 

88.  Nichols  V.  Winfrey,  79  Mo.  644; 
Rains  V.  St.  Louis  etc^  R.  Co.,  71 
Mo.  164,  36  AmR  459;  Dalton  v.  St. 
Louis  Smelting,  etc.,  Co.,  188  Mo.  A. 
529.   174   SW  468. 

83.  St.  Louis,  etc.,  R.  Co.  v.  Gib- 
son. 107  Ark.  431,  155  SW  510;  State 
V.  Ellison,  270  Mo.  645.  195  SW  722; 
Texas,  etc.,  R.  Co.  v.  Gullett,  (Tex. 
Civ.   A.)    134   SW   262. 

[a]  Bnle  anplled. — (1)  An  instruc- 
tion authorising  recovery  for  loss  of 
parental  care  and  training,  where 
not  alleged  as  an  element  of  damages 
in  the  pleadinea,  is  erroneous.  St. 
Louis,  etc.,  R.  Co.  v.  Gibson,  107  Ark. 
431,  156  SW  510;  Helena  Hardwood 
Lumber  Co.  v.  Maynard,  99  Ark.  377, 
138  SW  469.  (2)  Although  the  stat- 
ute authorizes  the  jury  in  assessing 
the  damages  to  consider  aggravating 
circumstances  where  neither  the 
complaint  nor  the  evidence  indicates 


such  circumstances,  an  Instruction 
authorising  the  jury  in  assessing 
damages  to  take  into  consideration 
the  facta  constituting  the  negligence 
on  the  part  of  defendant  is  errone- 
ous.     State   V.    Ellison,    270    Mo.   645, 

195  SW  722. 

84.  Chicago,  etc.,  R.  Co.  v.  Austin, 
69  III.  426;  Larson  v.  Chicago,  etc, 
R.  Co.,  160  III.  A.  247;  Alabama,  etc., 
R.  Co.  v.  Overstreet.  86  Miss.  78,  37 
S  819;   State  v.  Ellison,  270  Mo.  645, 

196  SW  722;  Portsmouth  St.  R.  Co. 
V.  Peed,  102  Va.  662,  47  SE  860. 

[a]  Bnl*  agmUed. — (1)  In  an  ac- 
tion for  the  death  of  a  father,  a 
charge  that  the  jury  pould  in  flxlng 
the  damages  take  into  consideration 
the  instructive  and  moral  training  of 
the  children  of  deceased  is  erroneous 
when  there  was  no  proof  tending  to 
show  that  the  deceased  was  fitted  by 
nature,  or  education,  or  disposition, 
to  furnish  to  his  children  instruction, 
or  moral  or  physical  or  intellectual 
training.  Chicago,  etc.,  R.  Co.  v. 
Austin,  69  III.  426.  (2)  It  is  error 
to  authorise  the  jury  to  render  dam- 
ages with  respect  to  pecuniary  loss 
for  the  benefit  of  those  as  to  whom 
pecuniary  loss  is  not  presumed.  In 
the  absence  of  proof  that  pecuniary 
loss  was  sustained  by  them.  Larson 
V.  Chicago,  etc.,  R.  Co.,  160  III.  A.  247. 

85.  Lake  Shore,  etc.,  R.  Co.  v.  Par- 
ker, 131  111.  557,  23  NE  237  (Instruc- 
tion held  not  erroneous  on  this 
ground);  Chicago,  etc.,  R.  Co.  v.  Aus- 
tin,. 69  111.   426. 

86.  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  52  Fed.  871,  3  CC\  129:  Harri- 
son v.  Sutter  St.  R.  Co.,  116  Cal. 
166,  47  P  1019;  CTonsolidated  Stone 
Co.  V.  Staggs,  164  Ind.  331,  73  NE 
695;  Merchants'  etc..  Oil  Co.  v.  Burns, 
96  'Tex.  573,  74  SW  758. 

[a]  Snle  applied. — An  instruction 
that  plaintiff  could  only  recover  such 
sum  as  would  represent  the  "present 
worth"  of  the  probable  amount  which 
deceased  would  have  contributed  to 
plaintiff's  support  had  he  lived  was 
erroneous,  as  prescribing  a  mathe- 
matical rule  for  the  determination  of 
the  damages  without  reference  to  the 
facts  and  circumstances  of  the  par- 
ticular case.  Merchants',  etc..  Oil 
Co.  V.  Burns,  96  Tex.  673,  74  SW  758. 

[b]  Srror  not  evMd  by  other  la- 
■tmctlona. — Such  an  error  in  the  in- 
structions is  not  cured  by  a  subse- 
quent statement  In  the  instruction 
that  the  whole  matter  of  damages  is 
left  to  the  discretion  of  the  jury. 
St.  Louis,  etc.,  R  Co.  v.  Needham. 
52  Fed.  371.  3  CCK  129. 

87.  New  York,  etc.,  R.  Co.  v.  Nie- 
bel,  214  Fed.  952,  131  CCA  248;  Chi- 
cago, etc.,  R(  Co.  V.  Knelrim,  152  ni. 
458.  39  NE  324.  43  AmSR  259;  Holmes 
V.  St.  Louis,  etc.,  R.  Co.,  (Mo.)  17S 
SW  1041  (Instruction  not  erroneous); 
Missouri  Pac.  R.  Co.  v.  Lee,  70  Tex. 
496,    7   SW   867. 

[a]  "lagbX"  for  "wmM." — An  in- 
struction that  the  measure  of  dam- 
ages is  "such  sum  as  you  may.  un- 
der the  evidence,  reasonably  believe 
plaintiff  might  have  received  from 
the  assistance  or'  the  deceased  is  not 
misleading  by  using  the  word 
"might"  Instead  of  the  proper  word 
"would"  as  descriptive  of  the  pecu- 
niary benefit  anticipated.  Missouri 
Pac.  R.  Co.  V.  Lee,  70  Tex.  496,  7  SW 
857. 


For  latavoaaes.  AeTelopaieBtB  and  ehaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  noinber. 
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of  damages  recoverable,  or  to  instmct  other  than 
that  they  are  to  be  kept  within  the  limits  fixed  by  the 

[$  184]  4.  Verdict  and  Judgment  «•—».  In 
QmaiaL  The  rules  which  govern  verdicts  and  judg- 
ments in  civil  actions  generally  apply  in  an  action 
for  death  by  a  wrongful  act.'"  In  accordance  with 
tjaese  rules,  the  verdict  and  judgment  must  follow  the 
pleadings,  and  a  verdict  for  an  amount  in  excess  of 
that  claimed  in  the  pleadings  cannot  be  sustained.'^ 
In  an  action  under  the  Federal  Employers'  Liability 
Act  to  recover  for  the  suffering  endured  before  death 
and  the  death  itself,  the  jury  is  not  required  to 
specify  in  their  verdict  the  amount  awarded  in  Te- 
speet  of  each.*'  Under  a  statute  providii^  for  equal 
distribution  among  certain  beneficiaries,'"  a  judgment 
may  be  entered  in  favor  of  all  the  plaintiffs,'*  but  a 
judgment  cannot  be  awarded  plaintiffs  jointly  where 
one  of  them  is  not  entitled  to  sue.*^ 

[}  185]  b.  Special  Findings.  Special  verdicts 
or  special  findings  in  an  action  for  death  by  wrongful 
act  are  ordinarily  governed  by  the  rules  which  apply 
to  such  verdicts  or  findings  in  other  civil  actions.'* 
In  accordance  with  these  rules,  a  special  verdict  or 
finding  must  contain  a  finding  of  every  ultimate 

]. 


fact  necessary  to  a  recovery,'^  and  must  be  respon- 
sive to  the /issues  raised  by  the  pleadings  and  evi- 
dence.** Special  findings  must  not  be  inconsistent 
with  each  other.**  Where  a  special  finding  based  on 
ultimate,  and  not  mere  probative,  facts  is  incon- 
sistent with  the  general  verdict,  the  former  will  con- 
trol, and  the  court  should  render  judgment  accord- 
ingly,* but  unless  a  special  finding  is  direetly  in  con- 
flict with  the  general  verdict,  tiie  general  verdict 
must  stand.^ 

Power  to  reanire  special  findings.  In  some  juris- 
dictions it  is  within  the  discretion  of  the  court 
whether  it  will  direct  the  jury  to  make  special  find- 
ings of  fact.'  It  is  improper  to  require  special 
findings  upon  issues  not  supported  by  any  evidence,* 
or  upon  questions  not  covering  the  entire  issue,* 
or  upon  questions  which  could  not  well  be  answered 
without  danger  of  confusion.'  It  is  also  not  proper 
to  require  the  jury  to  itemize  a  separate  amount  for 
each  element  of  damage,^  but  where  such  itemiza- 
tion is  required,  and  the  findings  thereon  conflict 
with  the  general  verdict,  the  latter  will  control.' 

[$186]  B.  Appeal  and  Error.  An  appeal  in  an 
action  for  death  by  wrongful  act  is  governed  by  the 
rules  relating  to  appeals  in  other  civil  actions.*    In 


[b]  SolatliiiB^— (1)  An  instruc- 
tion to  consider  the  ability  of  the  de- 
ceased to  earn  money  and  to  support, 
maintain,  care  for,  and  protect  his 
wife  and  children,  and  to  educate 
and  train  the  latter,  and  the  loss  to 
the  wife  and  children  caused  by  be- 
ing deprived  of  the  use  and  comfort 
of  his  society,  has  been  held  not  to 
include  a  solatium.  Northern'  Pac. 
R.  Co.  v.  Freeman,  83  Fed.  82,  27  CCA 
457  [rev  on  other  ground^  174  U.  S. 
379,  19  set  763,  43  L.  ed.  1014].  (2) 
Where  the  complaint  alleges  dam- 
ages for  pecuniary  loss  only,  an  In- 
struction to  assess  the  damages  at 
whatever  sura  the  jury  "should  deem 
Just  and  reasonable  from  all  the  evi- 
dence In  the  case"  does  not  authorize 
an  assessment  of  damages  by  way  of 
solatium.  Chicago,  etc.,  R.  Co.  v. 
Kneirlm.  152  111.  458,  39  NE  324,  43 
AmSR  259. 

88.  Ervin  v.  St.  Louis,  etc.,  R.  Co., 
158  Mo.  A.  1,  139  SW  498;  Childress 
V.  Southwest  Missouri  R.  Co.,  141  Mo. 
A.   667,    126   SW   169. 

88.  ApportlonlBf  danukffM  see  su- 
pra   Si    66-69. 

Xntandliv  iBMrwt  oa  diunans  see 
Infra  i  218. 

90.  Mice  v.  Rocky  Mountain  Bell 
Tel.  Co.,  38  Mont.  521,  100  P  971,  129 
AmSR  659,  16  AnnCas  1189;  San  Mar- 
cos ESeotrlc  Light,  etc.,  Co.  v.  Comp- 
ton,  48  Tex.  Civ.  A.  686,  107  SW  1151. 
See  generally  Judgments  [23  Cyc  770 
et  seq];   Trial    [38  Cyc  1868  et  seq]. 

91.  International,  etc..  R.  Co.  v. 
McDonald,  75'  Tex.  il,  12  SW  860.  See 
generally  Trial  [38  Cyc  1884J. 

[a]  Snla  applied, — ^Where  plaintiff 
sued  for  herself  and  the  minor  chil- 
dren of  deceased,  and  claimed  cer- 
tain specified  sums  as  damages  for 
each,  a  verdict  for  an  amount  in  ex- 
cess of  that  claimed  by  any  one  of 
them  could  not  be  sustained,  although 
the  total  verdict  was  within  the  gross 
sum  asked.  International,  etc..  R.  Co. 
V.  McDonald,  75  Tex.   41,  12  SW  860. 

93.  Kansas  City  Southern  R.  Co. 
V.  Leslie,  238  U.  S.  599,  35  SCt  844,  59 
L.  ed.  1478  [rev  112  Ark.  305,  167  SW 
83.  AnnCasl915B  834]. 

9&     See  supra   i   66  et  seq. 

94.  Foster  T.  Hicks,  93  Miss.  219, 
46  S  533. 

95.  Willis  Coal,  etc.,  Co.  v.  Gri»- 
zell,  198  in.  31S,  65  NE  74  [rev  100 
111.  A.   480]. 

98.  Chicago,  etc.,  R.  Co.  v.  Dun- 
leavy,  129  111.  132,  22  NE  16;  Mehe- 
gan  V.  Faber,  158  Wis.  645,  149  NW 
397:  Christie  v.  London  Electric  Co., 
83  Ont.  L.  395,  7  OntWN  703,  8  Ont 
WN  124.    See  generally  Trial  [38  Cyc 


1907  et  seq], 

[a]  la  ontKrlo,  where  the  action 
is  Drought  under  the  Fatal  Accidents 
Act,  if  the  findings  of  the  Jury  are 
Insufficient  to  authorize  judgment  it 
Is  the  duty  of  the  court  to  find  the 
facts  \to  supply  what  the  jury  has 
failed  to  supply  If  the  evidence  war- 
rants such  a  finding.  Christie  v.  Lon- 
don Electric  Co.,  33  Ont.  L.  395,  7 
OntWN    703,    8    OntWN   124. 

[bl  SnfficUnoT  of  Bpeclal  vardlot. 
— ^A  apeclal  verdict  stating  that  de- 
fendant's negligence  was  "a"  proxi- 
mate cause  of  the  death  of  plaintiff's 
decedent,  instead  of  "the"  proximate 
cause,  Is  not  fatally  defective,  where 
the  evidence  conclusively  shows  that 
such  negligence  was  the  proximate 
cause,  even  though  there  might  have 
been  another  proximate  cause.  Me- 
hegan  v.  Faber,  168  Wis.  645,  149  NW 
397 

97.  Alexandria  Mln.,  etc.,  Co.  v. 
Irish,  16  Ind.  A.  534,  44  NE  680;  Eng- 
vall  V.  Des  Moines  City  R.  Co.,  145 
Iowa  560.  121  NW  12.  See  generally 
Trial  [38  Cyc,  1921]. 

98.  Alexandria  Mln.,  etc.,  Co.  v. 
Irish,  16  Ind.  A.  534,  44  NE  680.  See 
generally  Trial    [38  Cyc  1925]. 

99.  Gregg  v.  Wilmington,  155  N.  C. 
18,  70  SE.  1070;  Kearney  v.  Chicago, 
etc.,  R.  Cfc,  47  Wis.  144,  2  NW  82; 
Haas  V.  Chicago,  etc.,  R.  Co.,  41  Wis. 
44.  See  generally  Trial  [38  Cyc 
1926], 

1.  111. — Chicago,  etc.,  R.  Co.  v. 
Dunleavy,  129  III.  132,  22  NE  16; 
Cleveland,  etc.,  R.  Co.  v.  Doerr,  41  III. 
A.  530;  Treffert  v.  Ohio,  etc,  R.  Co., 
36  111.  A.  93. 

Ind. — 'Valparaiso,  etc..  Lighting 
Co.  V.  Tyler,  177  Ind.  278,  »6  NE  768. 

Iowa. — Hamner  v.  Chicago,  etc.,  R. 
Co.,  61  Iowa  66.  15  NW  697. 

Kan. — Lewellen  v.  Kansas  Natural 
Gas  Co.,  85  Kan.  117,  116  F  221. 

Ky. — Needham  v.  Louisville,  etc., 
R.  Co.,  11  SW  306. 

a.  Chicago,  etc.,  R.  Co.  v.  Dun- 
leavy, 129  111.  132,  22  NE  16;  Valpa- 
raiso Lighting  Co.  V.  Tyler,  177  Ind. 
278,  96  NE  768;  Chicago,  etc.,  R.  Co. 
v.  Thomas,  155  Ind.  634,  58  NE  1040; 
Noble  V.  Indianapolis  Tract.,  etc., 
Co.,  46  Ind.  A.  1,  91  NE  757  (not 
inconsistent);  Pieart  v.  Chicago,  etc., 
R.  Co.,  82  Iowa  148.  47  NW  1017; 
Lewellen  v.  Kansas  Natural  Gas  Co., 
85  Kan.  117,  116  P  221;  Morrow  v. 
Bonebrake,  84  Kan.  724,  115  P  585,  34 
LRANS  1147:  Ellis  V.  British  Colum- 
bia Electric  R.  Co.,  20  B.  C.  43. 

[a]  Bnl*  appUad. — ^Where  the  jury 
found  that  defendant's  negligence 
consisted     of     "Ilisuiflclent     precau- 


tions," but  failed  to  answer  the  ques- 
tion as  to  whether  defendant's  "sys- 
tem" was  defective,  because  they 
were  confused  as  to  the  meaning  of 
the  word  "system,"  and  upon  being 
sent  back  by  the  judge  returned  a 
genej-al  verdict  In  favor  of  plaintiff, 
the  general  verdict  will  be  allowed 
to  st^nd  since  there  Is  nothing  repug- 
nant to  the  general  verdict  in  the 
answer  that  defendant  had  not  taken 
sufficient  precautions,  and  their  mis- 
apprehension of  the  word  "system" 
must  be  presumed  to  have  been  re- 
moved before  they  returned  the  gen- 
eral verdict.  Ellis  v.  British  Colum- 
bia Electric  R.   Co.,   20   B.  C.   43. 

3.  Webb  V.  Denver,  etc.,  B.  Co.,  7 
Utah  17,  24  P  616  (under  Comp.  L.  < 
3374). 

Powsr  to  raavlzw  naolal  flndlan 
ffSluraUy  see  Trial    [38   Cyc   1907]. 

4.  Chicago,  etc,  R.  Co.  v.  Jordan, 
215  111.  390,   74  NE  452. 

8.  Watson  V.  Seaboard  Air  Line  R. 
Co.,  133  N.  C.  188,  45  SE  566. 

[a]  nins  In  an  action  tor  death 
the  Issues  "What  was  the  expectancy 
of  life  of  plaintliTs  Intestate?"  and 
"What  would  have  been  his  accumu'- 
lation  arising  from  his  net  income 
for  that  period?"  could  not  be  given 
In  lieu  of  the  issue  "What  damage 
Is  the  plaintiff  entitled  to  recover?" 
Watson  v.  Seaboard  Air  Line  R.  Co., 
133  N.  C.   188,  46   SE  555. 

8.  Engvall  V.  Des  Moines  C^ty  R. 
COj  146   Iowa  560,  121   NW  12. 

7.  "Valparaiso  Lighting  Co.  v.  Ty- 
ler, 177  Ind.  278,  96  NE  768;  Southern 
Indiana    R.    Co.    v.    Moore,    (Ind.    A.) 

71  NE  516.  See  also  Union  Pac.  R. 
Co.  V.  Dunden,  37  Kan.  1,  14  P  501 
(holding  that /the  trial  court  commits 
no  error  In  refusing  to  require  the 
jury  to  itemize,  in  separate  or  specific 
amounts,  the  value  of  the  probable 
future  services  of  the  Intestate  to  his 
next  of  kin). 

8.  'Valparaiso  Lighting  Co.  v.  Ty- 
ler. 177  Ind.   278.   96  NE  768. 

9.  Hodges  V.  Kimball,  91  Fed.  845, 
34  CCA  103;  Skelton  v.  Lehigh  Val- 
ley R.  Co.,  171  App.  Dlv.  91,  156  NTS 
836  (prejudicial  error  in  Instruction 
as  to  burden  of  proof);  McLoughlin 
V.  Duftney  Brick  Co.,  160  App.  Dlv. 
116,  145  NTS  199  (prejudicial  error  in 
exclusion  of  evidence);  Pugmire  v. 
Diamond  Coal,  etc,  Co.,  26  Utah  116, 

72  P  385.  See  generally  Appeal  and 
Error  3  C.  J.  p  256  et  seq. 

[a]  SenjrlBg'  laaw  to  amwid^— 
Where  a  ruling  denying  leave  to 
amend  the  declaration  necessarily  re- 
sults In  the  dismissal  of  the  suit, 
such  ruling  la  subject  to  review  on 
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accordance  with  these  roles,  questions  not  raised  at 
the  trial  will  not  be  considered  on  appeal.^"  A 
judgment  will  not  be  reversed  for  error  which  re- 
sults in  no  prejudice  to  the  party  urging  the  objec- 
tion on  appeal,*^  or  for  errors  which  on  the  con- 
sideration of  the  whole  record  are  shown  not  to  have 
affected  the  judgment.*^ 

Wb»  may  appeal^*  Where  the  action  should  have 
beoi  brought  by  the  widow  alone,  and  a  nonsuit  was 
entered  in  a  suit  by  the  widow  and  children,  an  ap- 
peal by  the  children  separately  in  their  own  names 
was  quashed.^* 

Damagw.  If  the  amount  of  damages  assessed  by 
the  jury  is  within  the  statutory  limit,  their  action 
will  no^  in  general,  be  reviewed  on  appeal,^^  but  in 
some  jurisdictions  the  appellate  court  will  increase 
the  damages  if  inadequate,"  and  it  may  express  an 
opinion  as  to  the  amount  beyond  which  the  verdict 
should  be  deemed  wrong.'^  A  failure  to  apportion 
the  damages,  as  required  by  statute,  is  not  a  re- 
versible error  unless  defendant  can  show  that  he  has 
been  injured  by  such  failure."  A  verdict  which 
apportions  excessive  damages  to  one  beneficiary  en- 
titles defendant  to  a  reversal  of  the  entire  judgment, 
although  as  to  another  beneficiary  the  verdict  is  not 
erroneous."  Where  the  verdict  which  apportions 
the  damages  between  the  beneficiaries  cannot  be  sus- 


tained as  to  all  of  the  beneficiaries  because  some  of 
them  fail  to  show  pecuniary  loss,  it  will  be  afl&rmed 
as  to  those  entitled  to  recover,  and  reversed  as  to 
the  others." 

[f  187]  8.  Costs.**  Under  some  statutes  plain- 
tiff is  entitled  to  costs  although  he  recovers  only  nom- 
inal damages." 

Liability  of  personal  representatiVB.**  Under  some 
statutes  a  personal  representative  suing  as  represen- 
tative of  the  estate  is  not  personally  liable  for  costs 
in  case  the  action  fails,^*  notwithstanding  deceased 
has  left  no  property  from  which  the  costs  can  be 
obtained ,''  unless  the  representative  acted  in  bad 
faith  in  bringing  or  conducting  the  suit.*'  Bat  un- 
der other  statutes  the  representative  is  considered  as 
a  trustee  for  the  benefit  of  the  heirs  or  next  of  kin 
of  the  deceased,  and  is  personally  liable  for  costs," 
and  the  judgment  against  him  for  costs  should  be  de 
bonis  propriis,  and  not  de  bonis  intestatis.** 

[{  188]  T.  Damages— 1.  Nature— a.  Oompen- 
satory  Damages.  Subject  to  certain  exceptions  here- 
inafter considered,^*  in  actions  brought  under  Lord 
Campbell's  Act,  and  under  other  statutes,  which  like 
Lord  Campbell's  Act  create  a  new  cause  of  action, 
the  general  rule  is  that  the  damages  must  be  limited 
strictly  to  the  pecuniary  loss  to  the  beneficiaries 
caused  by  the  wrongful  death.***    The  pecuniary  in- 


appMtl  of  writ  of  error  from  the 
Judgment  of  dismissal.  Hodges  t. 
Kimball,  91  Fed.  84S. 

Uh  Ark. — Texarkana  Gas,  etct  Co. 
V.  Orr,  69  Ark.  215,  27  SW  68,  43 
AmSR    30    (suing   as   admlnlstr&tor). 

Conn. — ^Howcy  v.  New  England 
Nav.  Co.,  83  Conn.  278,  76  A  469  (the 
question  that  the  damages  were  re- 
coverable according  to  the  laws  of 
another  state). 

111.— Hughes  V.  Rlchter,  161  IIL 
499,   43    NE   1066. 

Ind. — Long  V.  Morrison,  14  Ind. 
S9B,  77  AmD  72. 

Mass. — ^Taylor  v.  "Wobum,  130 
Mass.  494. 

Mo. — Hamman  v.  Central  Coal,  etc., 
Co.,  166  Mo.  232.  56  SW  1091  (objec- 
tion to  evidence) ;  Kennayde  v.  Pacific 
R.  Co.,  46  Mo.  255  (objection  that  pe- 
tition does  nbt  properly  refer  to  the 
statute   giving   the   right   of   action). 

Tex. — Paschal  v.  Owen.  77  Tex.  583, 
14  8W  203;  March  v.  Walker,  48  Tex. 
373  (failure  to  apportion  damages); 
American  Express  Co.  v.  Parcarello, 
(Civ.   A.)    162    SW   926. 

Can. — ^Lamontagne    v.    Quebec    R., 
etc.,  Co.,  60  Can.  S.  C.  423   [allowing 
app  23  Que.  K.  B.  212]. 
.    Bee  generally  Appeal  and  Error   { 
680. 

11.  Cal. — O'Callaghan  v.  Bode,  84 
Cal.  489,  24  P  269  (slight  variance 
between  pleading  and  proof). 

Ga. — Middle  Georgia,  etc.,  R.  Co.  v. 
Barnett,  104  Ga.  682,  30  SE  771- West- 
ern, etc.,  R.  Co.  T.  Bussey,  96  (3a.  584, 
28  SE  207. 

111. — St.  Liouis  Cons.-  Coal  Co.  v. 
Maehl,  130  III.  561.  22  NE  715;  Mat- 
tlngly  v.  O'Gara  Coal  Co.,  186  111.  A. 
691;  Wilson  v.  Chicago  City  R.  Co., 
164  III,  A.  632  (erroneous  ruling  as  to 
evidence);  Preble  v.  Wabash  R.  Co.. 
149  111.  A.  584  [afr  243  111.  340,  90 
NB  716];  Ray  v.  East  St.  Louis,  etc., 
R.  Co.,  119  111.  A.  313;  Locher  v. 
Kluga,  97  III.  A.  618  (erroneous  In- 
struction  as    to   damages). 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Sudhoff,  173  Ind.  314,  90  NE  467. 

Ky. — Louisville  R.  Co.  v.  Steublng, 
143   Ky.   364,    136    SW  634. 

Mo. — Schlereth  v.  Missouri  Pac.  R. 
Co.,  19  SW  1134:  Asmus  v.  United  R. 
Co.,  162  Mo.  A.  621,  134  SW  92. 

Nebr. — Murray  v.  Omaha  Transfer 
Co.,  95  Nebr.  176,  145  NW  360. 

N.  C. — Speight  v.  Seaboard  Air 
Line  R.  Co.,  161  N.  C.  80,  76  SE  684. 


Oh. — ^Toledo  B.,  etc.,  Co.  v.  Wett- 
steln.  33  Oh.  Clr.  Ct.  IB. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Conway,  112  Pa.  611,  4  A  362;  South 
Easton  v,  Relnhart,  13  WklyNC  889. 

Tex. — Missouri,  etc.,  R.  Co,  v. 
Evans,  16  Tex.  Civ.  A.  68,  41  SW  80; 
International,  etc.,  R.  Co.  v,  Seln,  11 
Tex.  Civ.  A.  386,  S3  SW  658. 

Utah. — Hyde  v.  Union  Pac  K.  Co., 
7  Utah   356.   26  P  979. 

Wash. — Stephenson  v.  Parton,  89 
Wash.    653,    155    P   147. 

Can. — Liaraontagne  v.  Quebec  R. 
etc.,  Co.,  50  Can.  S.  C.  423  [allowing 
app  23   Que.  K.  B.  212], 

[a]  Bole  appUad'— (1)  Where  the 
damages  awarded  are  reasonable  and 
sustained  by  the  evidence,  the  Judg- 
ment win  not  be  disturbed  on  ac- 
count of  an  erroneous  instruction  as 
to  the  measure  of  damages  (Ohio, 
etc.,  R.  Co.  v.  Johnson,  31  111.  A.  183; 
Pittsburgh,  etc.,  R.  Co.  v.  Sudhoff, 
173  Ind.  314.  90  NE  467;  Brunswig  v. 
White,  70  Tex.  504,  8  SW'  85),  (2) 
or  because  of  the  Introduction  of  Im- 
proper evidence  (Chicago  v.  Pow- 
ers. 42  111.  169.  89  AmD  418;  Hyde 
V.  Union  Pac.  R.  Co.,  7  Utah  856,  26 
P  979).  (3)  Where  the  court  In  Its 
main  charge,  although  couched  In 
general  terms.  Instructed  the  Jury 
correctly  as  far  as  it  went,  a  re- 
fusal to  give  a  special  charge  which 
grouped  the  facts,  although  incor- 
rect. Is  not  reversible  error.  Texas 
Portland  Cement,  etc.,  Co.  v.  Lee,  36 
Tex.  Civ.  A.   482,   82   SW   306. 

U.  Oa. — Boswell  v.  Barnhart,  96 
Ga.  621.  28  SB  414. 

111. — Baxter  v.  Chicago,  etc.,  R.  Co., 
151  111.  A.  118;  Moffett  v.  Chicago, 
etc.,  R.  Co.,  151  111.  A.  45:  Chicago, 
etc.,  R.  Co.  v.  Kneirlm.  48  111.  A.  243 
[att  152  111.  458.  39  NE  324,  43  AmSR 
2691. 

Ky. — ^Louisville,  etc.,  R.  Co.  v. 
Brooks,  5  KyL  749. 

Mich. — Cooper  v.  Lake  Shore,  etc., 
R.  Co.,  66  Mich.  261.  33  NW  306,  11 
AmSR  482. 

Mo. — McGowan  v.  St.  Louis  Ore, 
etc.,  Co..  109  Mo.  518,  19  SW  199  [rev 
16  SW  236];  Soeder  v.  St.  Louis,  etc, 
R,  Co.,  100  Mo.  673,  13  SW  714,  18 
AmSR  724:  Atkins  v.  Chicago,  etc,  R. 
Co..  152  Mo.  A.  291,  132  SW  1186. 

N.  Y. — Burns  v.  Houston,  etc..  Fer- 
ry R.  Co..  15  Misc.  19,  36  NTS  774. 

Tex. — Texas,  etc.,  R.  Co.  v.  Lester, 
75  Tex.  56,  12  SW  955. 


N.  S.— Hawley  v.  Wright.  3«  Nova 
Scotia    366. 

18.  See  generally  Appeal  and  Sir- 
ror   {{   464-497. 

1*.  Haughey  v,  Pittsburs  R.  Co.. 
210  Pa.   367,  69  A  1112. 

18.  Turner  v.  Norfolk,  etc.,  R.  Co, 
40  W.  Va.  675,   22  SB  83. 

DamafM  gsaeraUjr  see  Infra  il 
188-259. 

IS.  Nations  v.  Ludlngton,  etc 
Lumber  Co.,  133  La.  657,  63  S  257. 
48  LRANS  631;  Johnson  v.  Industrial 
Lumber  Co.,  131  La.  897,  60  S  608; 
Burvant  v.  Wolfe,  126  La.  787.  62  S 
1025,  29  LRANS  677.  See  generally 
Appeal    and    Error    J    3171. 

17.  Conley  v.  Maine  Cent.  R.  C^o., 
96   Me.    149,   49  A  668. 

IB.  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  607,  36  SCt  865,  59 
L.  ed.  1433,  AnnCasl916B  252  [afl  87 
Vt.  330,  89  A  618];  International,  etc, 
R.  Co.  v.  Lehman,  (Tex.  Civ.  A.)  72 
SW  619. 

19.  Pittsburgh,  etc,  R.  Cto.  v.  Col- 
lard,  170  Ky.  239,  185  SW  IIM  [dlat 
Central  Vermont  R.  Co.  v.  White,  238 
U.  S.  607,  35  SCt  865,  59  L.  ed.  1433]. 

90.  Texas  Portland  Cement,  etc., 
Co.  V.  Lee,  36  Tex.  Civ.  A.  482,  82 
SW  306. 

81.  See  generally  C^sta  15  C.  J. 
P   1. 

88.  O'Connor  v.  Union  R.  Co.,  33 
Mlsc  728,  68  NTS  1066,  (under  Code 
Civ.  Proc  tS  1902,  2883  subd  3,  3223 
subd  3). 

33.  See  generally  Executors  and 
Administrators   [18  Cyc  1086  et  seq]. 

34.  Evans  v.  Newland,  34  Ind.  112; 
Kinney  v.  Central  R.  Co.,  34  M.  F.  L. 
278;    Rutherford   v.   Madrid,    Jt   Hun 

645,  28  NTS  923. 

85.     Evans  v.  Newland,  34  Ind.  112. 
98.     Rutherford  v.  Madrid,  77  Hun 

646,  28    NTS   545. 

[a]  ZrrmqroaatbiUtr  of  plafnttff. 
— It  is  error  to  base  an  order  requir- 
ing plaintiff,  in  an  action  for  death 
by  wrongful  act,  to  give  security  for 
costs  solely  on  the  ground  that  plain- 
tiff was  personally  irresponsible,  and 
the  estate  was  insolvent;  the  merits 
of  the'  case  should  be  considered  as 
on  an  application  for  leave  to  sue  in 
forma  pauperis.  Rutherford  v.  Ma- 
drid, 77  Hun  546,  28  NTS  923. 

37.  Hicks  V.  Barrett.  40  Ala.  291. 

38.  Hicks  V.  Barrett,  40  Ala.  291. 

39.  See  infra  91    189.   190. 

30.     U.  S.— Chesapeake,  etc.  R.  CXt. 


For  later  oasMi,  devlopuwaf  and  ohangr**  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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jury  resulting  from  the  death  of  the  person  is  to  |  be  measured  1^  the  standard  of  the  peeoniaiy  valae 

SW    840    treh   den    171    Ky.    471,    188 
SW    488];   LoulBTlUa,   etc.,    R.  Co.    v. 


V.  Kelly,  241  U.  S.  486,  3S  SCt  630,  60 
L..  ea.  1117,  LRAISITF  867;  St  Louis, 
etc.,  R.  Co.  V.  Craft,  287  U.  8.  648,  35 
SCt  704,  59  L.  ed.  1160;  Norfolk,  etc.. 
R.  Co.  V.  Holbrook,  286  U.  S.  625,  35 
SCt  14S,  59.  L.  ed.  792;  Oarrett  v. 
Louisville,  etc.,  R.  Co.,  235  U.  S.  308, 
35  SCt  32,  69  L..  ed.  242:  North  Caro- 
lina R.  Co.  V.  Zacbary,  232  U.  S.  248, 
34  SCt  306,  68  L.  ed.  691,  AnnCaa 
1914C  169;  Qulf,  etc.,  R.  Co.  v.  Mc- 
ainnls.  228  U.  S.  173,  33  SCt  426,  67 
Li.  ed.  786;  AmGrlean  R.  Co.  v.  Dld- 
rickBen,  227  U.  S.  145,  33  SCt  224.  67 
L..  ed.  466:  Michlsan  Cent.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  33  SCt  192,  67 
t..  ed.  417,  AnnCasl914C  176;  Baltl- 
tnore,  etc.,  R.  Co.  v.  Mackey,  157  U.  S. 
72,  15  SCt  491,  39  L.  ed.  (24;  Phila- 
delphia, etc.,  R.  Ca  ▼.  Marland,  239 
Fed.  1,  163  CCA  51  ItM  246  Fed. 
91,  158  CCA  317];  NorfoHcretc,  R.  Co. 
V.  Holbrook,  216  Fed.  687,  131  CCA 
621  [rev  on  other  srounds  236  U.  S. 
626,  35  SCt  143,  69  L.  ed.  792];  Thom- 
as V.  Chlcagro,  etc.,  R.  Co.,  202  Fed. 
766;   Sfaryland  v.  Miller,  180  Fed.  796 

imod  on  other  grounds  194  Fed.  776. 
14  CCA  4961;  Cornell  Steamboat  Co. 
V.  Fallon,  179  Fed.  293,  102  CCA  345 
(New  York  statute);  Duke  v.  St. 
Louis,  etc.,  R.  Co.,  172  Fed.  684;  Hop- 
per V.  Denver,  etc.,  R.  Co.,  165  Fed. 
273,  84  CCA  21  (Colorado  statute); 
Hlrschkovtti  v.  Pennsylvania  R.  Co., 
138  Fed.  438  (New  Jersey  statute); 
In  re  California  Nav.,  etc.,  Co.,  110 
Fed.  670;  Howard  v.  Delaware,  etc., 
Canal  Co,,  40  Fed.  195,  6  LRA  75; 
Hogrue  v.  Chicago,  etc.,  R.  Co.,  32  Fed. 
365;  Ladd  v.  Foster,  31  Fed.  827,  12 
Sawy.  547;  Brady  v.  Chicago,  3  F. 
Cas.  No.  1,796,  4  Biss.  448;  Gohen  v.. 
Texas  Pac.  R.  Co.,  10  F.  <^s.  No. 
5,506,  2  Woods  346;  HoUyday  ▼.  The 
David  Reeves,  12  F.  Cas.  No.'  6,625,  5 
HuKhes  89. 

Ala. — Louisville,  etc.,  R.  (To.  v. 
Fleming,  194  Ala.  61,  69  S  125;  South- 
em  Iron,  etc.,  Co.  v.  Boston,  190  Ala. 
30,  66  S  684;  Cahaba  Southern  Min.- 
Cto.  V.  Pratt.  146  Ala.  246,  40  S  943; 
Central  of  Qeorgia  R.  Co.  v.  Alexan- 
der, 144  Ala.  267,  40  S  424;  Louisville, 
etc.,  R.  Co^  V.  Trammell,  93  Ala.  860. 
9   8   870. 

Ark. — Helena  Gas  Co.  v.  Rogers, 
104  Ark.  69,  147  SW  473;  Murphy  v. 
St.  Louis,  etc.,  R.  Co.,  92  Ark.  169,  122 
SW  636;  St.  Louis,  etc.,  R.  Co.  v. 
Mathls,  76  Ark.  184.  91  SW  763,  113 
AmSR  85;  St.  Louis,  etc.,  R.  Co.  v. 
Sweet,  60  Ark.  550,  31  SW  571;  St. 
Louis,  etc.,  R.  Co.  v.  Maddry,  67  Ark. 
306,  21  SW  472;  Fordyce  v.  McCants, 
61  Ark.  509,  11  SW  694,  14  AmSR  69, 
4  LRA  298. 

Cal. — DiUer  v.  Northern  California 
Power  Co..  162  Cal.  631,  123  P  869, 
AnnCasl913D  908;  Peters  v.  Southern 
Pac.  Co.,  160  Cal.  48,  116  P  400;  Sneed 
V.  Maryville  (}as.  etc..  Co.,  149  Cal. 
704.  710,  87  P  376  [cit  Cyo] ;  Hillebrand 
V.  Standard  Biscuit  Co.,  139  Cal.  233, 
73  P  163;  Morgan  v.  Southern  Pac. 
Co.,  95  CsH.  510,  30  F  603,  29  AmSR 
•143,  17  LRA  71;  Munro  v.  Pacific 
Coast  Dredging,  etc..  Co.,  84  Cal.  615, 
24  P  303,  18  AmSR  248;  Nehrbas  v. 
Central  Pac.  R.  Co.,  62  Cal.  320  (hold- 
ing, however,  that,  in  an  action  by  a 
parent  for  the  death  of  his  child, 
the  Jury  are  not  limited  to  the  ac- 
tual pecuniary  injury  sustained  by 
plaintiff  by  reason  of  the  loss  of  the 
services  of  such  child);  Taylor  T. 
Western  Pac.  R.  Co.,  45  Cal.  823. 

Colo. — Denver,  etc.,  R.  Co.  v.  Gun- 
ning, 33  Colo.  280,  80  P  727;  Denver, 
etc..  R.  Co.  V.  Spencer,  25  Colo.  9,  62 
P  211;  Pierce  v.  Conners.  20  Colo.  178, 
37  P  721.  46  AmSR  279;  Hayes  v.  Wil- 
liams, 17  Colo.  465,  30  P  362;  MofTatt 
V.  Tenney,  17  Colo.  189.  30  P  348: 
Denver,  etc..  R.  Co.  v.  Woodward,  4 
Colo.  162;  Denver,  etc.,  R.  Co.  v. 
Woodward,  4  Colo.  1;  Kansas  Pac.  R. 
Co.  V.  Lundtn,  3  Colo.  94;  Mitchell  v. 
Colorado  Milling,  iBtc,  Co.,  12  (3olo. 
A.   277,   66  P   736. 

Conn. — Farley  v.  New  York,  etc., 
R.  Co.,  87  Conn.  (28,  87  A  990. 


Del. — ^Wood  v.  Philadelphia,  etc,  B. 
Co..  24  Del  336,  76  A  618;  C!oz  v. 
Wilmington  City  R.  Co.,  20  Del.  162, 
63  A  668  [atr  23  Del.  1,  76  A  1117]; 
Williams  V.  Walton,  etc,  Co..  14  Del. 
322,  32  A  726. 

D.  C. — Smith  V.  Cissel,  22  App.  818; 
Smith  V.  Davis,  22  App.  298. 

Fla. — Flanders  v.  Cleorgla  South- 
ern, etc.,  R.  Co..  68  Fla.  479,  67  S  68 
(Federal   Bmployera'   Liability  Act). 

Ga. — Southern  R.  Co.  v.  Hill,  139 
Ga.  549,  77  SB  803  (construing  Fed- 
eral Employers'  LtabiUty  Act);  Da- 
vid V.  Southwestern  R.  Co.,  41  Ga. 
223:  Macon,  etc.,  R.  Ck>,  v.  Johnson, 
38  Ga.  409;  Standard  Oil  Co.  v.  Rea- 
gan, 16  Ga.  A.  671,  84  SB  69. 

111. — ^Fowler  V.  Chicago,  etc.,  R.  C!o., 
234  111.  619,  86  NE  298  (instructions 
should  limit  assessment  to  these); 
Economy  Light,  etc.,  Co.  v.  Ste- 
phen, 187  111.  137,  68  NB  359;  North 
Chicago  St.  R.  Co.  v.  Brodie,  156 
IlL  317^40  NB  942  fdlst  Ohio,  etc,  R. 
Cte.  v.  Wangelin,  1S2  111.  138,  38  NB 
760];  Cleveland,  etc,  R.  Co.  v.  Bad- 
deley,  150  111. '328,  36  NB  965;  Holton 
V.  Daly,  106  111.  131;  Chicago  v.  Schol- 
ten,  76  111.  468:  Illinois  (Tent  R.  Co. 
V.  Baches,  66  111.  379;  Conant  v.  Grif- 
fin, 48  lU.  410;  Chicago,  etc,  R.  Co. 
v.  Swett,  45  111.  197,  92  AmD  206; 
Chicago,  etc.,  R.  Co.  v.  Shannon,  43 
111.  338;  Williams  v.  Mt.  Vernon  Car 
Mfg.  Co.,  197  111.  A.  271;  Whitney  v. 
Chicago  R.  Co.,  185  HI.  A.  211;  Hal- 
bert  V.  Louisville,  etc,  R.  Co.,  183 
111.  A.  483;  Shields  v.  J.  H.  Dole  Co., 
168  111.  A.  362;  I,ar80n  V.  Chicago, 
etc,  R.  Co.,  160  111.  A.  247;  Mills  v. 
Chicago,  169  III.  A.  472  (instruction 
should  limit  assessment  to  these) ; 
Brennen  v.  Chicago,  etc.  Coal  Co., 
147  111.  A.  263  [aft  241  111.  610,  89 
NB  756];  Springfield  Blectrlc  Light, 
etc.,  Co.  V.  Calvert,  134  111.  A.  285 
[aS  231  III.  290,  83  NB  184;  14  LRANS 
782,  12  AnnC^as  423];  Rhoads  v.  Chi- 
cago, etc.,  R.  Co.,  130  111.  A.  145  [aft 
227  111.  328,  81  NB  371,  10  AnnCas 
111]:  Consolidated  Coal  (3o.  v.  Stein, 
122  111.  A.  810;  Toledo,  etc.,  R.  Co.. 
V.  Smart,  116  111.  A.  523;  Chicago 
Bridge,  etc.,  Co.  v.  Ija  Manila,  112 
111.  A.  43;  Wetherell  v.  Chicago  City 
R.  Co.,  104  III.  A.  367;  McNulta  v. 
Jenkins, '91  111.  A.  309;  Falkenau  v. 
Rowland,  70  111.  A,  20;  Armour  v. 
Czlschkl,  69  111.  A.  17;  Lake  Shore, 
etc,  R.  Co.  V.  Ouska,  61  111.  A.  334 
faff  151  ni.  232,  37  NB  897];  Maney  v. 
Chicago,  etc.,  R.  Co.,  49  111.  A.  105; 
Chicago  Cons.  Bottling  Co.  v.  Tlets, 
37  111.  A.  599;  Chicago,  etc,  R.  (>>.  v. 
Ashling,  84  111.  A.  99;  Lake  Shore, 
etc.,  R.  Co.  V.  Sunderland,  2  111.  A. 
807. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  11,  97  NB  145,  98  NE 
626;  Consolidated  Stone  Co.  v.  Staggs, 
164  Ind.  331.  337,  73  NB  696;  Van- 
dalla  Coal  Co.  v.  RIngo,  (A.)  114  NE 
466;  Vincennes  Tract.  Co.  v.  Chirry, 
59  Ind.  A.  683,  109  NE  62;  Vandalla 
Coal  Co.  v.  Bland.  59  Ind.  A.  308,  108 
NB  176,  179  [clt  C:yc];  Louisville, 
etc..  R.  Co.  V.  GoUihur,  40  Ind.  A.  480, 
82  NE  492:  Hunt  v,  Conner,  26  Ind.  A. 
41,  69  NE  60;  Dlebold  v.  Sharp,  19 
Ind.   A.    474,    49    NE    837. 

Iowa. — McCouUough  v.  Chicago, 
etc,  R.  Co.,  160  Iowa  624,  142  NW  67, 
46  LRANS  947,  AnnCasl915D  268 
(Federal  Employers'  Liability  Act); 
Eglnolre  v,  Union  County,  112  Iowa 
558,  84  NW  758;  Rafferty  v.  Buckman, 
46    Iowa    195. 

Kan. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Laughlin, 73  Kan.  248,  84  P  989;  At- 
chison, etc.,  R.  Co.  v.  Townsend,  71 
Kan.  624.  81  P  205,  6  AnnCas  191; 
Cherokee,  etc..  Coal,  etc.,  Co.  v. 
Limb,  47  Kan.  469,  28  P  181;  Union 
Pac.  R.  Co.  v.  Dunden,  37  Kan.  1,  14 
P  501;  Kansas  Pac.  R.  Cc  v.  Chitter, 
19  Kan.   83. 

Ky. — Davis  v.  Cincinnati,  etc.,  R. 
Co.,  172  Ky.  65,  64,  188  SW  1061; 
Pittsburgh,  etc.,  R.  Co.  v.  Collard,  170 
Ky.  239,  186  SW  1108;  Louisville,  etc., 
R.   Co.   v.   Thomas,    170   Ky.    146,    186 


HoUoway,  168  Ky,  262,  181  SW  1126 
(includes  loss  of  one  half  of  future 
siivlngs  of  joint  bank  account):  Lex- 
ington Utilities  Cte.  V.  Parker,  l66  Ky. 
81,  178  SW  1173;  McGarvey  v.  Mc- 
Garvey,  163  Ky.  242,  178  SW  766: 
Chesapeake,  etc.,  R.  Co.  v.  Kelly,  16v 
Ky.  296.  169  SW  736;  Illinois  Cent. 
R.  Co.  V.  Dallas,  160  Ky.  442,  150  SW 
636;  Louisville,  etc.,  R.  Co.  v.  Gra- 
ham, 98  Ky.  688,  34  SW  229,  17  BLyL 
1229. 

La. — Elchorn  v.  New  Orleans  R., 
etc.,  Co.,  114  La.  712,  38  S  626,  8  Ann 
Cas  98. 

Me.— Oraffam  v.  Saco  Orange,  P.  H. 
No.  63,  112  Me.  608,  92  A  649,  LRA 
1915C  632. 

Md. — State  V.  Baltimore,  etc,  R. 
Co„  126  Md.  497,  95  A  65,  LRAineB 
172;  Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  63  A  969;  Balti- 
more, etc,  R.  Co.  V.  State,  41  Md. 
268:  Baltimore,  etc,  R.  Co,  v.  State. 
24  Md.  271. 

Mich. — Richmond  v.  C^hlcago,  etc, 
R.  Co.,  87  Mich.  374,  49  NW  621; 
Van  Brunt  v.  Cincinnati,  etc,  R.  Co., 
78  Mich.  539,  44  NW  321-  Nynning 
V.  Detroit,  etc,  B.  Co.,  69  Mich.  267, 
26  NW  614. 

Minn. — Palk  v.  Chicago,  etc,  B.  Co., 
133  Minn.  41,  157  NW  904;  Bremer 
V.  Minneapolis,  etc.,  R.  Co.,  96  Minn. 
469,  106,  NW  494;  Gunderson  v. 
Northwestern  Eievptor  Co.,  47  Minn. 
161,  49  NW  694:  Hutchlna  V.  St.  Paul, 
etc,  R.  Co.,  44  Minn.  6^46  NW  79. 

Mo. — ^Hagley  v.  St.  Louis.  268  Mo. 
259,  186  SW  966:  Hach  v.  St.  Louis, 
etc,  R.  CO.,  208  Mo.  681,  106  SW 
525;  Haehl  v.  Wabash  R.  Co..  119 
Mo.  326,  24  SW  737j  McGowan  v.  St. 
Louis  Ore,  etc,  Co.,  109  Mo.  618,  19 
SW  199;  Schaub  v.  Hannibal,  etc,  R. 
Co.,  106  Mo.  74,  16  SW  924;  Stoher 
V.  St.  Louis,  etc.,  R  Co.,  91  Mo.  608, 
4  SW  889;  Porter  v.  Hannibal,  etc, 
R.  Co.,  71  Mo.  66,  36  AmR  454;  Smith 
V.  Pryor,  195  Mo.  A.  259,  190  SW  <9:  . 
Newkirk  V,  Pryor,  (A.)  183  SV?  682; 
Loomis  V.  Metropolitan  St.  R.  Co.,  188 
Mo.  A.  203,  175  SW  143;  Kiser  v. 
Metropolitan  St.  R.  Co.,  188  Mo:  A. 
169,  175  SW  98;  Hegberg  v.  St  Louis, 
etc,  R.  Co.,  164  Mo.  A.  614,  147  SW 
192;  Goss  v.  Missouri  Pac  R.  Co.,  60 
Mo.  A.  614. 

Manf. — MIze  v.  Rocky  Mountain 
Bell  Tel,  Co.,  38  Mont  521,  100  F  971, 
129  AmSR. 659,  16  AnnCas  1189. 

Nebr. — Gundy  v.  Nye-Schrelder- 
Fowler  Co.,  89  Nebr.  599.  131  NW 
964;  Greenwood  v.  King,  82  Nebr.  17, 
116  NW  1128;  Anderson  v.  Chicago, 
etc,  R.  Co.,  36  Nebr.  96,  62  NW 
840.  • 

Nev. — Chrlstensen  v.  Floriston. 
Pulp,  etc.,  Co.,  29  Nev.  662,  672,  92  P 
210   [clt  Cyc]. 

N.  H. — Lord  v.  Manchester  St.  R. 
Co..  ,74  N.  H.  296,  «7  A  639;  Corliss  v. 
Worcester,  etc.,  R,  Co.,  63  N.  H. 
404. 

N.  J. — Danskin  v.  Pennsylvania  R. 
Co.,  83  N.  J.  L.  622,  83  A  1006  (pres- 
ent worth);  Carter  v.  West  Jersey, 
etc,  R.  Co.,  76  N.  J.  L.  602,  71  A  253, 
19  LRANS  128,  16  AnnCas  929;  Mur 
V.  West  Jersey,  etc.,  R.  Co.,  62  N.  J. 
L.  63,  42  A  163:  Telfer  v.  Northern 
R.  Co..  30  N.  J.  L.  188. 

N.  T. — Sternfels  v.  Metropolitan  St. 
R.  Co.,  73  App.  DIv.  494,  77  NYS  308 
[aff  174  N.  Y.  512  mem,  66  NE  1117 
mera]  (holding  likewise  that  there 
was  no  error  in  refusing  to  charge 
that  the  jury  must  consider  the  pos- 
sibility of  deceased's  becoming  poor 
and  the  children  being  compeUed  to 
support  him  in  hie  old  age) ;  Prender- 
gast  v.  New  York  Cent.,  etc.,  R.  0>., 
58  N.  Y.  662;  Ihl  v.  Forty-Second  St., 
etc.  Ferry  R.  Co.,  47  N.  Y.  317,  7 
AmR  460;  Oldfleld  v.  New  York,  etc, 
R.  Co..  14  N.  Y.  310,  318;  Dickens  v. 
New  York  Cent.  R.  Co.,  1  Abb.  Dec. 
504,  1  Keyes  23;  Storrs  v.  Northern 
Pac.  R.  Co.,  148  App.  Div.  403,  132 
NYS  954  [aff  208  N.  Y.  629  mem,  102 
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of  tbe  life  of  the  decedent  to  the  persMi  entitled  to 
damages.'^ 
Pnwp«ctive  damages.    The  recovery  is  not  limited 


NE  1114  mem];  De  Luna  t.  Union 
R.  Co.,  ISO  App.  Dlv.  388,  114  NYS 
89S;  Austin  ▼.  Metropolitan  St.  R. 
Co.,  108  App.  Dlv.  249,  95  NTS  740; 
Predmore  v.  Consumers'  Light,  etc., 
Co..  99  App.  Dlv.  651,  91  NYS  118; 
Bclurba  v.  Metropolitan  St.  R.  Co., 
73  App.  Dlv.  170,  76  NYS  772;  LustlK 
v.  New  York,  etc.,  R.  Co.,  66i  Hun  647, 
20  NYS  477;  Mitchell  v.  New  York 
Cent.,  etc.,  R.  Co.,  2  Hun  535:  Mc- 
Intyre  v.  New  York  Cent.  R.  Co.,  47 
Barb.  S15;  Lehman  v.  Brooklyn,  29 
Barb.  234;  Thomas  v.  Utlca,  etc.,  R. 
Ce.,  6  NYClvProc  353;  Tllley  v. 
Hudson  River  R.  Co.,  23  HowPr  363; 
Wise  v.  Teerpennlng.  2  Bdm.  Set.  Caa. 
112;  Palmer  v.  New  York,  etc.,  R. 
Co.,  26  NYWklyDlg  26. 

N.  C. — Kenney  v.  Seaboard  Air 
Une  R.  Co.,  165  N.  C.  99,  80  SE  1078; 
Dooley  ,v.  Seaboard  Air  Line  R.  Co., 
163  N.  C.  454,  79  SE  970,  LRA1916E: 
185;  Watson  v.  Seaboard  Air  Line  R. 
Co.,  133  N.  C.  188,  45  SE  555;  Benton 
V.  North  Carolina  R.  Co.,  122  N.  C. 
lOOT,  30  SE  338;  Bradley  t.  Ohio 
River  R.,  etc.,\Co.,  122  N.  C.  972.  30 
SB  8:  Goley  v.  StatesvlUe,  121  N.  C. 
321,  28  SE  482;  Burton  v.  Wilming- 
ton, etc.,  R.  Co.,  82  N.  C  604;  Kelser 
v.  Smith,  66  N.  C.  154. 

Oh. — Davis  V.  Quarnierl,  45  Oh.  St. 
470,  15  NB  350,  4  AmSR  648;  Steel 
▼.  Kurti,  28  Oh.  St.  191;  Grotenkem- 
per  V.  Harris,  25  Oh.  St.  610;  Balti- 
more, etc.,  R.  Co.  V  Hottman,  26  Oh.. 
Clr.  Ct.  140;  New  York,  etc.,  R.  Co. 
V.  Roe,  25  Oh.  Clr.  Ct  628;  Cincin- 
nati Tract.  Co.  v.  Beebe,  21  Oh.  Clr. 
Ct.  N.  S.  613.  3  Oh.  A.  213;  McClardy 
T.  Chandler,  3  Oh.  Dec.  (Reprint) 
1,  1  WklyLQa*  1;  Hall  v.  Craln,  2 
Oh.  Dec.  (Reprint)  458,  S  WestL 
Month  137. 

Okl. — Pressley  v.  Sulltsaw,  54  Okl. 
747,  164  P  660;  Kansas  City,  etc.,  R. 
Co.  V.  Roe,  60  Okl.  105,  150  P  1035. 

Op. — ^Tovovich  v.  Falls  City  Lum- 
ber OOn  76  Or.  585,  149  P  941;  Mc- 
Daniel  v.  Lumber  Co.,  71  Or.  16,  140 
P  990;  Perham  v.  Portland  Gen.  El. 
CO.,  33  Or.  451,  6S  P  14,  24,  72  AmSR 
78a  40  LRA  799. 

Pa. — Swauger  v.  People's  Nat.  Gaa 
Co.,  261  Pa.  287.  96  A  712-  Hunting- 
don, etc.,  R.,  etc.,  Co.  v.  Decker,  84 
Pa.  419;  Caldwell  v.  Brown,  53  Pa. 
453;  Disbrow  v.  Ulster  Tp.,  6  Pa. 
Caa.  33,  8  A  912;  North  Pennsyl- 
vania R.  Co.  V.  Robinson,  44  Pa.  176: 
Pennsylvania  R.  Co.  v.  Vandever,  36 
Pa.  29S;  McCleary  v.  Pittsburg  R. 
Co.,  47  Pa.  Super.  366. 

Porto  Rico. — Coronas  v.  American 
R.  Co.,  7  Porto  Rico  Fed.  610;  Qulles 
T.  Valdez,  7  Porto  Rlto  Fed.  486. 

R.  I. — McCabe  v.  Narraganaett 
Electric  Lighting  Co.,  26  R.  1.  427,  59 
A  112. 

S.  C. — Bennett  v.  Southern  R.  Co., 
Carolina  Dlv.,  98  S.  C.  42,  79  SB  710. 

Tenn. — Nashville,  etc.,  R.  Co.  v.  An- 
derson, 134  Tenn.  666,  185  SW  677, 
LRA1918C  1115,  AnnCasl917D  902. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Walker,  107  Tex.  241,  173  SW  208, 
177  SW  964;  Galveston,  etc.,  R.  Co.  v. 
Worthy,  87  Tex.  459,  29  SW  376;  Mc- 
(3own  V.  International,  etc.,  R.  Co.,  85 
Tex.  289,  20  SW  80;  March  V.  Walker, 
48  Tex.  372;  San  Antonio,  etc.,  R. 
Co.  v.  Blair,  (Civ.  A.)  184  SW  566; 
Houston,  etc.,  R.  Co.  v.  Gant,  (Civ. 
A.)  176  SW  745;  Galveston,  etc., 
R.  Co.  v.  Salisbury,  (Civ.  A.)  143  SW 
262;  Rader  v.  Galveston,  etc.,  R.  Co., 
(Civ.  A.)  137  SW  718;  Galveston,  etc., 
R.  Co.  V.  Plgott.  54  Tex.  Civ.  A.  367, 
116  SW  841;  Galveston,  etc.,  R.  Co. 
T.  Perry,  38  Tex.  Civ.  A.  81.  85  SW 
62;  San  Antonio,  etc.,  R.  Co.  v.  Brock, 
35  Tex.  Civ.  A.  155,  80  SW  422:  Hous- 
ton, etc,  R.  Co.  V.  Johnson,  27  Tex. 
Civ.  A.  420.  66  SW  72;  San  Antonio 
R.  (3o.  V.  Waller,  27  Tex.  Clv.  A.  44, 
6S  SW  210;  International  Light,  etc., 
Co.   V.  Maxwell,   27  Tex.  Clv.  A.   294, 


66  SW  78;  Galveston,  etc.,  R.  Co. 
V.  Johnson,  24  Tex.  Clv.  A.  180,  68 
SW  622;  Galveston,  etc.,  R.  Co.  v. 
Hughes.  22  Tex.  Clv.  A.  134,  64  SW 
264;  Gulf,  etc.,  R.  Co.  T.  Southwick, 
(Clv.  A.)  30  SW  692. 

Vt. — Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.  294. 

Wash. — Fogarty  v.  Northern  R.  Co., 
86  Wash.  90,  147  P  662,  LRA1916C 
8031  Delaskl  v.  Northwestern  Imp. 
Co.,  70  Wash.  143,  126  P  421;  Walters 
V.  Spokane  International  R.  Co.,  58 
Wash.  293,  108  P  593,  42  LRANS 
917;  Klepsch  v..  Donald,  4  Wash.  436, 
30  P  991,  31  AmSR  936. 

Wis. — Ttdmarsh  v.  Chicago,  etc.,  R. 
Co.,  149  Wis.  690,  136  NW  337;  Lier- 
mann  v.  Chicago,  etc,  R.  Co.,  82 
Wis.  286,  52  NW  91,  33  AmSR  37: 
Abbott  V.  McCadden,  81  Wis.  563.  51 
NW  1079,  29  AmSR  010;  Tuteur  v. 
Chicago,  etc.,  R.  Co.,  1l  Wis.  506,  48 
NW  897;  Potter  v.  Chicago,  etc,  R. 
Co.,  21  Wis.  372,  94  AmD  548. 

Eng. — Blake  v.  Midland  R.  Co.,  18 
Q.  B.  93,  83  ECL  93,  118  Reprint  86; 
Pym  V.  Great  Northern  R.  Co.,  4  B.  4 
S.  396,  ne  ECL  896,  122  Reprint  608; 
Dalton  V.  South  Eastern  R.  Co.,  4 
C.  B.  N.  S.  296,  93  ECL  296,  140 
Reprint  1098;  Franklin  v.  South  East- 
ern R.  Co.,  3  H.  &  N.  211,  167  Re- 
print 448,  8  ERC  419;  Sykes  v.  North 
Eastern  R.  Co.,  44  L.  J.  C.  P.  191. 

Can. — Canadian  Pac  R.  Co.  v.  Rob- 
inson, 14  Can.  S.  C.  105;  McDonald  v. 
Rex,  7  Can.  Exch.  216. 

Man. — Pettit  v.  Canadian  Northern 
R.  Co.,  23  Man.  213,  24  WestLR  196; 
Curie  V.  Brandon,  16  Man.  122. 

N.  S. — McDonald  v.  Sydney,  46  N.  S. 
436,  8  DomLR  99. 

Ont. — Pebler  v.  Toronto  Power  Co., 
29  Ont.  L.  527,  6  OntWN  319,  50 
CanLJ  275,  IS  DomLR  684;  (3oodwln 
V.  Michigan  Cent.  R,  Co.,  29  Ont.  L. 
422,  6  OntWN  198,  25  OntWR  182 
(superannuated  methodist  minister) : 
Curran  v.  Grand  Trunk  R.  Co.,  25 
Ont.  A.  407;  Lett  v.  St.  Lawrence, 
etc.,  R.  Co.,  11  Ont.  A.  1  [app  dlsm 
11  Can.  S.  C,  422];  Delyea  v.  White 
Pine  Lumber  Co.,  3  OntWN  823,  21 
OntWR  665,  2  DomLR  863;  Burley  v. 
Grand  Trunk  R.  Co.,  10  OnPWR  857; 
Dewey  v.  Hamilton,  etc.,  St.  R.  Co., 
9  OntWR  611. 

Bask. — Powell  T.  Canadian  Pac  R. 
Co.,  7  Sask.  L.  43;  Toronto  Gen.  Trust 
Corp.  V.  Municipal  Constr.  Co.,  6  Sask. 
L.  317. 

"Every  advantage  as  well  as  dis- 
advantage arising  from  the  death- 
viewed  solely  in  a  pecuniary  light, 
are  proper  for  the  consideration  of 
the  jury,  who  should  be  directed  to 
view  the  claim  for  damages  solely  In 
such  light,  and  considering  the  whole 
view  of  the  consequent  loss  or  galni" 
Jennings  v.  Grand  Trunk  R.  Co.,  16 
Ont.  A.  477,  486  [aff  13  App.  Cas.  800]. 

[a]  FeonaiaxT  Iom  daflnad  and 
•xplaliwar^"A  pecuniary  loss  or 
damage  must  be  one  which  can  be 
measured  by  some  standard.  It  Is  a 
term  employed  judicially,  'not  only 
to  express  the  character  of  the  loss 
of  the  beneficial  plaintiff  which  Is  the 
foundation  of  the  recovery,  but  also 
to  discriminate  between  a  material 
loss  which  is  susceptible  Of  pecuniary 
valuation,  and  that  Inestimable  loss 
of  the  society  and  companionship  of 
the  deceased  relative  upon  which,  in 
the  nature  of  things,  it  la  not  pos- 
sible to  set  a  pecuniary  valuation.' 
Patterson  Railway  Accident  Law,  i 
401.  ...  In  TiUey  v.  Hudson  River  R. 
Co.,  24  N.  Y.  471,  29  N.  Y.  252.  86  AmD 
297,  the  court  stated  that  'the  word 
"pecuniary"  was  used  In  distinction 
to  those  Injuries  to  the  affections  and 
sentiments  which  arise  from  the 
death  of  relatives,  and  which,  though 
grievous  and  painful  to  be  borne, 
cannot  be  measured  or  recompensed 
In   money.      It   excludes,   also,    those 


to  such  losses  as  have  already  been  suffered,**  bat 
also  includes  prospective  losses,''  provided  tbe  dam- 
ages are  such  as  the  jury  believe  from  the  evidence 

losses  which  result  from  tbe  depri- 
vation of  the  society  and  companion- 
ship, which  are  equally  Incapable  of 
being  defined  by  any  recognized  meas- 
ure of  damages.'  To  the  same  ef- 
fect are  the  cases  of  Schaub  v.  Han- 
nibal, etc.,  R.  Co.,  106  Mo.  74,  16  SW 
924,  which  was  followed  by  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  In  Atchison,  etc.,  R.  Co.  v. 
Wilson  48  Fed.  67,  1  CCA  25:  Lett 
V.  St.  Lawrence,  etc,  R.  Co.,  11  Ont. 
A.  1  [app  dlsm  11  Can.  S.  C.  422]; 
Pennsylvania  R.  Co.  v.  Goodman.  62 
Pa.  329,  339;  Louisville,  etc,  R.  Co.  v. 
Rush,  127  Ind.  545;  Tiffany,  Death  by 
Wrongful  Act,  it  154  to  162;  Patter- 
son, Railway  Accident  Law,  fi  401  to 
406."  Michigan  Cent.  R.  Ck>.  v.  Vree- 
land,  227  U.  S.  69,  71,  33  8Ct  192.  57 
L.  ed.  407. 

81.  Ijange  v.  Schoettler,  116  CaL 
388,  391,  47  P  139;  Storrs  v.  Grand 
Rapids,  110  Mich.  483,  68  NW  258; 
Rajnowskl  v.  Detroit  R.  Co.,  74  Mich. 
20,  41  NW  849;  Pennsylvania  R.  Co. 
V.  McCloskey,  28  Pa.  626. 

"The  only  damage  allowed  is  the 
probable  value  of  the  life  to  those  In 
whose  behalf  the  action  is  brought." 
Lange  v.  Schoettler,  supra.    ' 

39.    See  cases  infra  note  33. 

8>.  Ala. — Louisville,  etc,  R.  Co.  v. 
Jones,  130  Ala.  456,  30  S  686. 

Del. — Gatta  v.  Philadelphia,  etc, 
R.  Co.,  25  Del.  651,  83  A  788:  Cox  v. 
WUmington  City  R.  Co.,  20  Del.  162. 
G8  A  S69;  Williams  v.  Walton,  etc. 
Co.,  14  Del.  322,  82  A  726;  Parvis  Y. 
Philadelphia,  etc.,  R.  Co.,  13  Del.  4S6, 
17  A  702. 

Md. — Western  Maryland  R.  Co.  ▼. 
SUte,  95  Md.  -VS?,  53  A  969;  Balti- 
more, etc.,  R,  Co.  V.  Woodward,  41 
Md.  268;  Baltimore,  etc.,  R.  Co.  T. 
Trainer,  33  Md.  642. 

N.  Y. — Countryman  v.  Fonda,  ate. 
R.  Co..  166  N.  Y.  201,  59  NE  822,  82 
AmSR  640;  Blrkett  v.  Knickerbocker 
Ice  Co.,  110  N.  Y.  604,  18  NE  108: 
Tllley  V.  Hudson  River  R.  Co.,  29 
N.  Y.  252,  86  AmD  297;  Johnson  v. 
Long  Island  R.  Co.,  80  Hun  306,  30 
NYS  318  [aff  144  N.  Y.  719,  89  NB 
867]. 

W.  Va. — ^Wigal  V.  Parkersburg,  74 
W.  Va.  25,  81  SE  554,  52  LRANS  165: 
Searle  v.  Kanawha,  etc,  R.  Co.,  32 
W.  Va.  370,  9  SE  248. 

(Jan. — Lett  v.  St.  Lawrence,  etc.. 
R.  Co.,  11  Can.  S.  C.  422  [dlsm  app 
11  Ont.  A.  1]. 

"The  jury  are  not  limited  to  the 
assessment  of  damages  for  the  actual 
present  loss  that  may  be  proved,  but 
they  may  go  further,  and  compensate 
for  the  relative  Injury  with  refer- 
ence to  the  future.  They  may  com- 
pensate for  "pecuniary  Injuries,'  pres- 
ent and  prospective.  If  this  were  not 
so,  how  would  the  widow  and  next  of 
kin  be  Indeninified  in  the  case  of  a 
person  killed  leaving  property  suf- 
ficient to  cover  all  the  outlay  conse- 
quent upon  his  death?  A  construc- 
tion which  should  exclude  damages 
for  prospective  losses,  and  confine 
them  to  such  actual  pecuniary  loss 
as  was  proved,  would  render  the  lair 
nugatory."  Oldfleld  v.  New  York. 
etc,  R.  Co.,  14  N.  Y.  310,  318. 

Damages  in  such  cases,  If  recover- 
able, are  to  be  measured  by  "the 
pecuniary  value  of  the  life  of  the 
employe  to  his  next  of  kin,  resulting 
either  from  a  relation  of  dependency 
or  from  expectation  of  benefit  from 
the  distribution  of  such  estate  as  it 
may  be  inferred  from  the  evidence 
he  would  have  earned  and  saved  but 
for  untimely  death."  Louisville,  etc. 
R.  Co.  V.  Trammel!,  93  Ala.  360,  364. 
9  S  870.  -  ^      , 

[a]  Death  of  hnsbsBd^^The  Jury 
must  estimate  the  reasonable  prob- 
abilities of  the  life  of  the  deceased 
when  injured,  and  give  plaintttt  such 
pecuniary   damages  as   will   compen- 
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will  actually  result  to  the  beneficiaries  as  the  prozi- 
mate  damages  arising  from  the  wrongful  death.**- 

Under  statutes  strictly  penal '■>  or  punitive"  in 
their  nature,  the  pecuniary  loss  to  the  htneflciaries  is 
not  to  be  considered.^'  Where  the  statute  prescribes 
the  amount  to  be  awarded  as  a  penalty,  the  jury  can 
award  neither  more  nor  less  than  the  amount  fixed.'* 
Where  the  statute  is  of  a  punitive  nature,  it  is 
usually  required  that  the  damages  are  to  be  fixed 
with  reference  to  defendant's  degree  of  culpability 
and  not  with  reference  to  the  pecuniary  loss  to  the 
beneficiaries.**  Where,  however,  the  statute  is  con- 
sidered penal  so  far  as  to- fix  the  amount  of  recovery 
at  not  less  than  a  certain  sum,  but  remedial  and 
compensatory  as  to  anything  recovered  in  excess  of 
that  amount,  evidence  of  pecuniary  damages  is  com- 
petent." 

[$  189]  h.  Ezsmplary  or  Punitive  Damages. 
Exemplary  damages  were  not  recoverable  under  Lord 


Campbell's  Aef .  or  under  like  statutes  which  pro- 
vide for  or  contemplate  only  a  recovery  of  com- 
pensatory damages  for  a  pecuniary  loss;**  but  such 
damages  may  be  allowed,  it  is  held,  where  the  stat-' 
ute  authorizes  a  recovery  for  "such  damages  as  the 
jury  may  assess, ' '  **  such  as  the  jury  may  deem  ' '  fair 
and  just,"**  such  as  the  jury  think  "proportionate 
to  the  injury"  resulting  in  the  death,*'  or  such  as 
the  jury  deem  "a  reasonable  compensation,"**  or 
where  the  statute  does  not  limit  the  recovery,  and 
the  proof  shows  that  the  death  was  due  to  the  willful 
wrongdoing  of  defendant  or  to  such  gross  negligence 
on  his  part  as  indicated  a  willful  disregard  of  the 
rights  of  deceased.*^  It  has  also  been  held  that  a 
statute  providing  that  actions  for  injury  to  the  per- 
son, whether  such  injury  does  or  does  not  result  in 
death,  shall  survive  to  his  executor  or  administrator 
is  broad  enough  to  allow  recovery  of  punitive  dam- 
ages,**   and    that    a   constitutional   provision    that 


sate  her  for  losses  already  suffered 
as  the  direct  consequence  of  her  hus- 
band's' death,  and  also  for  the  pros- 
pective losses  which  she  will  suffer 
as  the  direct,  consequence  of  such 
death  during  the  period  which  the 
Jury,  tinder  all  the  circumstances, 
shall  deem  to  be  the  probable  dura- 
tion of  her  life.  Baltimore,  etc.,  R. 
Co.  v.^Woodward,  41  Md.   2e8. 

34.  Williams  v.  Walton,  etc.,  Co., 
14  Del.  S22,  32  A  726;  TUley  v.  Hud- 
son River  R.  Co..  29  N.  T.  252,  86 
AmD  Zil;  Wlgal  v.  Parkersburg.  74 
'W.  Va.  25,  81  SS  6E4,  52  LRANS 
465;  Searle  v.  Kanawha,  etc.,  R.  Co., 
32  W.  Va.  870,  »  SB  248;  Lett  v.  St. 
Lawrence,  etc.,  R.  Co.,  11  Can.  S.  C 
422  [dlsm  app  11  Ont.  A.  1]. 

30.     See  supra  i  43. 

35.  See  supra  j  43. 

37.  Marshall  v.  Wabash  R.  Co..  46 
Fed.  269  (Missouri  statute);  Burn- 
well  Coal  Co.  V.  Setzer,  191  Ala.  398, 
67  S  604;  Alabama  Great  Southern 
R.  Co.  V.  Burgess,  116  Ala.  509,  22  S 
913;  Buckalew  v.  Tennessee  Coal,  etc., 
Co.,  112  Ala.  146.  20  3  606;  Richmond, 
etc.  R.  Co.  V.  Freeman,  97  Ala.  289, 
11  S  800;  South,  etc.,  Alabama  R.  Co. 
V.  Sullivan,  59  Ala.  272;  Savannah, 
etc.,  R.  Co.  v.  Shearer,  58  Ala.  672; 
Denver,  etc,  R.  Co.  v.  Frederick,  57 
Colo.  90,  140  P  463;  Marchionne  v. 
Maine  Feldspar  Co.,  109  Me.  585,  86  A 
34;  Fairbanks  v.' Kemp,  226  Mass.  75, 
115  NB  240;  Boott  Mills  v.  Boston, 
etc.,  R.  Co.,  218  Mass.  582,  106  NB 
680;  Casey  v.  St.  Louis  Transit  Co., 
205  Mo.  721,  103  8W  1146;  Weller  v. 
Chlcaigo,  etc.,  R  Co.,  120  Mo.  635,  23 
SW  1061.  25  SW  532;  Schlereth  v. 
Missouri  Pac.  R.  Co.,  115  Mo.  87,  21 
SW  1110;  Ervln  v.  St.  Louis,  etc.,  R. 
Co.,  158  Mo.  A.  1,  139  SW  498;  Pratt 
v.  Missouri  Pac.  R.  Co.,  139  Mo.  A. 
602.   122   SW  1125. 

88.  Anderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  93  SW  394,  113 
AmSR  748;  King  v.  St.  Louis,  etc., 
R.  Co.,  130  Mo.  A.  368.  109  SW  859. 

39.  Louisville,  etc.,  R.  Co.  v.  Per- 
kins, 1.  Ala.  A.  376,  56  S  106  (Code 
[19071  ••2486);  Denver,  etc..  R.  Co.  v. 
Frederick.  57  Colo.'  90.  140  P  463; 
Marchionne  v.  Maine  Feldspar  Co., 
109  Me.  586,  86  A  34  (Pub.  L.  [1909] 
c  258  i  4);  Fairbanks  v.  Kemp,  226 
Mass.  75,  115  NE  240  (Rev.  L.  c  171 
}  2.  as  amended  by  St.  [19071  c  376); 
Howard  v.  Pall  River  Iron  Works  Co., 
203  Mass.  273.  89  NE  615  (Rev.  L.  c 
106  11  71,  72,  as  amended  by  St. 
[19061  p  345  c  370,  now  St.  [1909] 
p  766  C  514   i  128). 

40.  Boyd  V.  Missouri  Pac  R.  Co.,- 
249  Mo.  110,  155  SW  13,  AnnCa8l914D 
37. 

41.  Illinois  Cent.  R.  Co.  v.  Fuller, 
106  Miss.  66,  63  S  265. 

43.  U.  S.— Cain  v.  Southern  R.  Co., 
199  Fed.  211;  Western  Union  Tel.  Co. 
V.  Catlett,  177  Fed.  71,  100  CCA  489; 
Holmes  v.  Oregon,  etc.,  R.  Co.,  5  Fed. 
623,    6    Sawy.   276;   Hollyday   v.   The 


David   Reeves,   12  F.  Cas.  No.   6,626, 

5  Hughes  89. 

Ala. — Karpeles  v.  City  Ice  Delivery 
Co..  73  S  642;  Louisville, ,  etc.,  R.  Co. 
V.  Orr,  91  Ala.  548,  8  S  360;  Thomp- 
son V.  Louisville,  etc.,  R.  Co.,  91 
Ala.  496,  8  $  406,  11  LRA  146;  Jones 
V.  Birmingham  R.,  etc.,  Co.,  12  Ala. 
A.  474,  67  S  801. 

C^l. — Lange  v.  Schoettler,  116  Cal. 
388,  47  P-139;  Morgan  v.  SouOiern 
Pac.  Co.,  96  Cal.  510,  30  P  603,  29 
AmSR  143,  17  LRA  71. 

Colo. — Denver,  etc,  R.  Co.  v.  Gun- 
ning, 33  Colo.  280,  80  P  727;  Murphy 
V.  Hobbs,  7  Colo.  541,  6  P  119,  49 
AmR  366;  Kansas  Pac  R  Co.  v.  Mil- 
ler,  2  Colo.   442. 

111. — Conant  v.  Griffin.  48  HI.  410. 

Ind. — Stewart  v.  Maddox,  63  Ind. 
51. 

Iowa. — Rose  v.  Des  Moines  -Valley 
R.  Co.,  39  lowp.  246;  Donaldson  v. 
Mississippi,  etc.,  R.  Co.,  18  Iowa  280, 
27  AmD  391. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Townsend,  71  Kan.  524,  528,  81  P  205, 

6  AnnCas  191  [quot  Cyc]. 

Viy. — Illinois  Cent.  R.  Co.  v.  Out- 
land,  160  Ky.  714,  170  SW  48. 

La. — Vincent  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  140  La.  1027, 
74  S  641;  Register  v.  Harrell,  131  La. 
983,  60  S  638;  Hamilton  v.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  42  La. 
Ann.  824,  8  S  686. 

Me. — Oakes  v.  Maine  Cent.  R.  Co., 
96  Me.  103,  49  A  418. 

Mass. — ^Boott  Mills  v.  Boston,  etc., 
R.  Co..  218  Mass.  682,  106  NB  680: 
Hudson  v.  Lynn,  etc.,  R.  Co.,  186 
Mass.  610,  71  NB  66. 

Mich.— Hyatt  v.  Adams,  16  Mlcb. 
180. 

Minn. — ^Hutchins  v.  St.  Paul,  etc, 
R.  Co.,  44  Minn.  5,  46  NW  79. 

Miss. — Illinois  Cent.  R.  Co.  v.  Cru- 
dup.  63  Miss.   291. 

Mo. — Dalton  v.  St.  Louis  Smelting, 
etc.,  Co.,  188  Mo.  A.  629.  174  SW 
468. 

N.  H.— Fay  v.  Parker,  53  N.  H. 
342,  16  AmR  270. 

N.  Y. — ^Wise  V.  Teerpennlng,  2  Bdm. 
Sel.  C^s.  112. 

N.  C. — Gray  v.  Little,  127  N.  C. 
304,  37  SB  270;  Collier  v.  Arrington, 
61  N.  C.  356. 

Or. — Perham  v.  Portland  Gen.  raec- 
trlc  Co..  33  Or.  461,  63  P  14,  24,  72 
AmSR  730,  40  LRA  799. 

Pa. — Palmer  v.  Philadelphia,  etc., 
R.  Co.,  218  Pa.  114,  66  A  1127;  Penn- 
sylvania R.  Co.  V.  Henderson,  61  Pa. 
315;  Pennsylvania  R.  Co.  v.  Vandever, 
36  Pa.  298. 

S.  C. — Nohrden  v.  Northeastern  R. 
Co.,  64  S.  C.  492,  32  SB  524;  Gar- 
rick  V.  Florida  Cent.,  etc.,  R.  Co.,  53 
S.  C.  448,  31  SB  334.  69  AmSR  874. 

Wash. — Longfellow  v.  Seattle,  76 
Wash.  509,  136  P  855;  Walker  v.  Mc- 
Neill, 17  Wash.  682.  50  P  618;  Spo- 
kane Trunk,  etc.,  Co.  v.  Hoefer,  2 
Wash.  46,   25  P  1072,  26  AlnSR  842, 


11  LRA  689;  Atrops  V.  Costello,  8 
Wash.  149.  36  P  620. 

Wis. — Potter  V.  Chicago,  etc,  R. 
Co..  21  Wis.  372,  94  AmD  648. 

Eng. — Smith  v.  London,  etc.,  R.  Ce., 
2  B.  &  B.  69,  76  BCL  69,  il8  Re- 
print 694. 

[a]  IB  AlstHUB*  In  an  action  un- 
der the  Ehnployers'  Liability  Act 
(Code  [1907]  I  3912),  enabling  a  per- 
sonal representative  to  sue  for  In- 
Jury  to  a  servant  resulting  in  death, 
the  damages  are  compensatory  only, 
and  not  punitive.  Cltlxens'  Light, 
etc.,  Co.  V.  Lee;  182  Ala.  661,  62  S 
199 

[b]  Vadsr  tit*  redsna'smvloyna' 
UaMlltr  Aot  prior  -to  its  unandmsnt 
by  the  act  of  April  5,  1910,  no  con- 
sideration of  elements  of  punitive 
damage  cohld  be  taken.  Cain  v. 
Southern  R  Co.,  199  Fed.  211. 

43.  Sloss-Sheffield  Steel,  etc.,  Co. 
V.  Drane,  160  Fed.  780,  88  CCA  84 
(holding,  however,  that  only  such 
damages  are  recoverable  under  such 
a  statute,  as  the  Jury  may  assess 
under  all  the  facts  and  circumstances 
of  the  case,  '  uninfluenced  by  pas- 
sions, sympathy,  or  feelings);  Louis-, 
viUe,  etc.,  R.  Co.  v.  Bogue,  177  Ala: 
349.   58   S   392. 

44.  Matthews  v.  Warner,  29  Gratt. 
(70  Va.)  570,  26  AmR  896. 

4B.  Illinois  Cent.  R.  Co.  v.  Ful- 
ler, 106  Miss.  65,  76,  63  S  266  [clt 
Cyc];  Strother  v.  South  Carolina,  etc, 
R.  Co.,  47  S.  C.  375,  25  SB  272;  Petrle 
V.  Columbia,  etc.,  R.  Co.,  29  S.  C.  303, 
320,  7  SB  515  (where,  in  holding  that 
a  refusal  to  give  a  requested  charge 
in  a  statutory  action  for  death,  that 
the  compensation  for  injuries  caus- 
ing death  is  a  compensation  for  the 
pecuniary  loss  to  the  survivors  for 
the  death  of  deceased,  the  court  said: 
"Again,  It  will  be  noticed  that  our 
statute,  unlike  many  others  of  a  sim- 
ilar character,  does  not  speak  of  pe- 
cuniary loss  or  injury  which  might 
possibly  tend  to  show  the  injury  for 
which  damages  are  allowed,  was  con- 
fined to  the  deprivation  of  some  legal 
claim  susceptible  of  measurement  by 
a  pecuniary  standard,  but  its  lan- 
guage is  broader,  and  gives  the  Jury 
the  right  to  award  'such  damages 
as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death'; 
and  as  It  Is  quite  certain  that  the 
beneficiaries  of  the  action  may  sus- 
tain injury  by  the  death  of  a  rela- 
tive, over  and  above  the  loss  of  any 
leg^l  claim  which  they  may  have 
upon  such  relative,  It  follows  that 
the  view  contended  for  cannot  be 
sustained"). 

40.  St.  Louis,  etc,  R.  Co.  v.  Rob- 
ertson, 103  Ark.  361.  146  SW  482. 

W.  Peers  v.  Nevada  Power,  etc., 
Co.,  119  Fed.  400. 

48.  Broughel  v.  Southern  New 
England  Tel.  Co..  73  Conn.  614.  48  A 
751.  84  AmSR  176;  Murphy  v.  New 
York,  etc..  R.  Co.,  29  Conn.  496. 
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"whenever  the  death  of  a  person  shall  result  from 
an  injury  inflicted  by  negligence  or  wrongful  act, 
then  in  every  such  case  damages  may  be  recovered 
for  such  death  from  the  corporations  or  persons  so 
causing  the  same"  wUl  authorize  recovery  of  puni- 
tive, as  well  as  compensatory  damages.^*  In  any 
event  exemplary  damages  should  be  allowed  only 
where  the  facts  shown  bring  the  case  clearly  within 
the  general  principles  authorizing  the  allowance  of 
damages  of  this  character,'^"  although  it  is  unneces- 
sary that  plaintiff's  right  thereto  be  established  by 

4».  Louisville,  etc.,  R.  Co.  v. 
Kelly.  100  Ky.  421,  429,  38  SW  852,  40 
SW  452.  19  KyL,  69. 

BO.  U.  8.— Whitmer  v.  EI  Paao, 
«tc.,  Co.,  201  Fed.  193,  200,  119  CCA 
€37;  Benner  v.  Truckee  River  Qen- 
eral  Electric  Co.,  193  Fed.  740." 

Arlt. — St.  Louis,  etc.,  R.  Co.  v. 
Stamps,  84  Ark.  241,  104  8W  1114; 
St.  Louis,  etc.,  R.  Co.  v.  Hall,  S8  Ark. 
7,  13  SW  188. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  242. 

lai. — Hamilton  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  42  La.  Ann. 
824,  8  S  686. 

Miss. — Carrier  Lumber,  etc.,  Co.  v. 
Boxley,  103  Miss.  489,  60  S  645. 

Mo. — Parsons  v.  Missouri  Pac  R. 
Co.,  94  Mo.  286,  6  SW  464;  Qoode  V. 
Central  Coal,  etc.,  Co.,  167  Mo.  A.  169, 
151  SW  608. 

N.  M. — Cerrlllos  Coal  R.  Co.  v.  De- 
«erant,  9  N.  M.  49,  49  F  807. 

Porto  Rico. — Carmona  v.  FajardO 
Dev.  Co.,  6  Porto  Rlcg  Fed.  209. 

Tex. — Campbell  v.  Houston,  etc,  R. 
Co.,  2  Tex.  Unrep.  Cas.  473. 

■"Where  the  acts  fall  short  of  will- 
ful misconduct,  or  that  entire  want 
of  care  which  would  raise  a  pre- 
BUmptlon  of  conscious  indifference 
of  consequences,  exemplary  damages 
ehojild  not  be  given."  Whitmer  v.  £1 
Paso,  etc..  Co.,  supra. 

SI.  Lundy  v.  Southern  Bell  Tel,, 
etc.,  Co.,  90  S.  C.  25,  72  SE  558. 

63.  Ala. — Central  of  Georgia  R. 
Co.  v.  Ellison,  75  S  169;  DowUng  v. 
Garner,  195  Ala.  493.  70  S  150;  Wat- 
BOn  v.  Adams,  1S7  Ala.  490,  65  S  628, 
'AnACaslSieS  5^5;  Citizens'  Light, 
etc.,'  Co.    v.    Lee,    182    Ala.    661,    62    S 

199;  Kennedy  v.  Davis,  171  Ala.   609, 

55    S   104,   AnnCasl913B    225;    Handle 

V.  Birmingham  R.,  etc,  Co.,  169  Ala. 

314,  53  S  918:  Smith  v.  Birmingham 
R.,  etc.,  Co.,  41  'S  307;  Alabama,  etc., 

R.  Co.  V.  Burgess,  116  Ala.  509,  22  S 

913;  Kansas  City,  etc.,  R.  Co.  v. 
Sanders,  98  Ala.  293,  13  S  67;  Rich- 
mond,   etc.,    R.    Co.    V.    Freeman,    97 

Ala.  289,  11  S  800;  South,  etc.,  R.  Co. 

V.    Sullivan,    59   Ala.    272;    Savannah, 

etc,  R.  Co.  V.  Schearer,'  58  Ala.  672; 

Jones  V.  Birmingham,  R.,  etc,  Co.,  12 

Ala.  A.  474,  67  S  801;  Louisville,  etc., 

R.  Co.  V.  Perkins,  1  Ala.  A.  376,  56  S 

105. 
Ky, — Archer   v.   Bowling,   166   Ky. 

139,  179  SW  16;  Schmld,  v.  Louis- 
ville,  etc,   R.   Co.,   156   Ky.    237,   159 

SW   786;    Continental    Coal    Corp.    v. 

Cole,  155  Ky.  139,  159  SW  668;  Illi- 
nois   Cent.    R.    Co.    v.    Moss.    142    Ky. 

658.  134  SW  1122;  Louisville,  etc,  R. 

Co.  V.  King,  181  Ky.  347,  115  SW  196; 

Illinois  Cent.   R.   Co.   v.   Sheegog,   126 

Ky.    252,    103    SW    323,    31    KyL    691; 

Illinois  Cent.  R.  Co.  v.  Josey,  110  Ky. 

342,  61  SW  703,  705,  22  KyL  1795,  96 

AmSR    455,    64    LRA    78;    Louisville, 

etCu  R.  Co.  V.  Ward.  44  SW  1112,  19 

KyL  1900;  Louisville,  etc.,  R.  Co.  v. 

Kelly,    100    Ky.    421,    38    SW    862,    40 

SW  462,  19  KyL  69;  Cincinnati,  etc., 

R.  Co.  V.  Prlvltt,  92  Ky.  223,  17  SW 

484,   13  KyL   474;   Louisville,  etc,   R. 

Co.  V.  Merriwether,  12  SW  935;  Jor- 
dan V.  Cincinnati,  etc.,  R.  Co.,  89  Ky. 

40,  11  SW  1013,  11  KyL  204;  Hender- 
son V.  Kentucky  Cent.  R.  Co.,  86  Ky. 

889,  5  SW  875,  9  KyL  625;  Bowler  v. 

Lane,  S  Mete   811;   Chiles  v.   Drake, 

2   Mete    146,   74  AmD   406;   Clark   v. 


any  particular  fact  if  all  the  facts  considered  to- 
gether show  such  right.*' 

Statntes  alloiring.  Some  of  the  statutes  expressly 
provide  for  the  recovery  of  exemplary  damages,"  but 
under  some  of  these  statutes,  in  conformity  to  the 
general  rule,*'  there  can  be  no  recovery  of  exemplary 
damages  unless  actual  damages  are  proved.** 

[$  190]  c  Nominal  DamageB— (1)  In  GtoneraL 
The  gist  of  the  action  being  some  Eictual  pecuniar}' 
loss  sustained  by  the  beneflciaries,**  in  England," 
Canada,*'  and  in  some  of  the  states,**  the  rule  is 


Louisville,  etc,  R.  Co.,  39  SW  840,  18 
KyL  1082,  36  LRA  123;  Baker  v. 
Louisville,  etc.,  R.  Co.,  17  SW  191,  12 
KyL  465. 

La. — Hamilton  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc,  Co.,  42  La.  Ann.  824. 
8  S  686;  McFee  V.  Vlcksburg,  etc,  R. 
Co.,  42  La.  Ann.  790,  7  S  720. 

Mass. — Boott  Mills  v.  Boston,  etc., 
R.  Co..  218  Mass.  682,  106  NB  680. 

Mo. — ^Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325.  24  SW  737;  Gray  v.  Mc- 
Donald, 104  Mo.  308,  16  SW  398;  Mor- 
gan V.  Durfee,  69  Mo.  469,  33  AmR 
508;  Troll  v.  Laclede  Gas  Light  Co., 
182  Mo.  A.  600,  169  SW  337;  Ollflllan 
V,  MfcCrlllis,  84  Mo.  A.  576. 

Mont. — Olsen  v.  Montana  Ore  Pur- 
chasing Co.,  36  Mont.  400.  89  P  731. 

S.  C. — Osteen  v.  Southern  R.  Co.,  76 
S.  C.  368,  67  SK  196;  Hull  v.  Sea- 
board Air  Line  R.  Co.,  76  S.  C.  278, 
288,  57  SE  28,  29,  10  LRANS  1213; 
Brlckman  v.  Southern  R.  Co.,  74  S.  C. 
306,  64  SE  653. 

Tenn. — ^Unlon  R..Co.  v.  Carter,  129 
Tenn.  459,  166  SW  692;  Haley  v.  Mo- 
bile,  etc.,   R.  Co.,   7  Baxt.   239. ' 

Tex. — Houston,  etc,  R.  Co.  v. 
Baker,  57  Tex.  419;  Holland  v.  Cloas, 
(Civ.  A.)  146  SW  671. 

"Exemplary  or  punitive  damages 
go  to  the  plaintiff,  not  as  a  fine  or 
penalty  for  a  public  wrong,  but  In 
vindication  of  a  private  right,  which 
has  been  wilfully  Invaded;  and  in- 
deed It  may  be  said  that  such  dam- 
ages. In  a  measure,  compensate  or 
satisfy  for  the  wilfulness  with  which 
the  private  right  was  invaded,  but  in 
addition  thereto  operate  as  a  de- 
terring punishment  to  the  wrong- 
doer, and  as  a  warning  to  others." 
Hull  V.  Seaboard  Air  Line  R.  Co., 
supra. 

[a]  la  Alabama  (1)  In  an  action 
under  the  Homicide  Act  (Code  [1907] 
{{  2486,  2486)  as  for  wrongful  death 
resulting  from  the  breach  of  a  com- 
mon-law duty,  punitive  damages  and 
not  cotoipensatory  damages  are  recov- 
erable. Burnwell  Coal  Co.  v.  Setzer, 
191  Ala.  398,  67  8  604;  Louisville, 
etc.,  R.  Co.  V.  Perkins,  1  Ala.  A.  376, 
56  S  105.  (2)  The  purpose  of  the 
statute  Is  the  preservation  of  life, 
regardless  of  the  pecuniary  value  of 
the  particular  life  to  the  next  of  kin 
under  the  distribution  statute,  and 
the  recovery  Is  measured  alone  by 
reference  to  the  quality  of  the  wrong- 
ful act  or  omission,  and  defendant's 
degree  of  culpabll'.ty,  and  hence  the 
damages  recoverable  are  punitive  and 
exemplary.  Louisville,  etc.,  R.  Co. 
v.  Perkins,  supra. 

[b1  In  lIaaMMhiu«tta,  under  the 
Employers'  Liability  Act  (St.  [1909] 
c  514  SS  128,  131),  providing  that,  for 
an  injury  from  an  employer's  negli- 
gence resulting  In  death,  damages 
may  be  recovered,  to  be  assessed  with 
reference  to  the  employer's  degree  of 
culpability,  the  damages  are  punitive, 
and  not  compensatory,  In  their  na- 
ture. Boott  Mills  v.  Boston,  etc,  R. 
Co.,   218  Mass.   682,  106   NE  680. 

[c]  la  Mlssonrl  (1)  Rev.  St. 
(1909)  SS  8523,  5425,  provide  for  both 
a  penalty  and  compensatory  damage. 
Taber  v.  Missouri  Pac.  R.  Co.,  186  SW 
688;  Loomls  v.  Metropolitan  St.  R. 
Co.,  188  Mo.  A.  203,  175  SW  143; 
KIser  V.  Metropolitan  St.  R.  Co.,  188 
Mo.   A.    169.   175   SW   98;   Roberts  v. 


Trunk.  179  Mo.  A.  858,  166  SW  841; 
Nicholas  V.  Kelley,  159  Mo.  A.  20, 
189  SW  248;  Williams  v.  MetropoU- 
Un  St.  R.  Co.,  141  Mo.  A.  625,  125  SW 
522.  (2)  When  compensatory  dam- 
ages are  sought,  only  the  actual  dam- 
ages sustained  can  be  awarded  with- 
out regard  to  the  amount  fixed  as  a 
penalty.  Taber  v.  Missouri  Pac  R. 
Co.,  186  SW  688;  Loomls  v.  Metro- 
politan St.  R.  Co.,  188  Mo.  A.  203.  175 
SW  143;  Klser  v.  MetropoliUn  St.  R. 
Co.,  188  Mo.  A.  169,  175  SW  98;  Rob- 
erts V.  Trunk,  179  Mo.  A.  358,  166 
SW  841;  Nicholas  v.  Kelley,  159  Mo. 
A.  20,  139  SW  248.  (3)  And  If  re- 
covery of  the  statutory  penalty  is 
sought,  punitive  damages  only  can  be 
awarded.  Ervln  v.  St.  Lools,  etc..  R. 
Co.,  168  Mo.  A.  1,  139  SW  498 ;  Pratt 
V.  Missouri  Pac  R.  Co.,  139  Mo.  A. 
602.  122  SW  1126.  (4)  Rev.  St.  (1899) 
I  2866,  which  provides  that  In  ac- 
tions for  wrongful  death  "the  Jury 
may  give  such  damages,  not  exceed- 
ing live  thousand  dollars,  as  they 
may  deem  fair  and  just,  with  refer- 
ence to  the  necessary  Injury  result- 
ing f^om  such  death,  to  the  surviv- 
ing parties  who  may  be  entitled  to 
sue,  and  also  having  regard  to  the 
mitigating  or  aggravating  circum- 
stances attending  such  wrongful  act, 
neglect  or  default,"  does  not  author- 
ize the  allowance  of  exemplary  dam- 
ages In  all  cases,  but  only  vrhere. 
under  the  pleadings  and  evidence,  the 
deceased  would  have. been  entitled  to 
recover  such  damages,  bad  he  lived. 
In  a  suit  for  the  Injury.  Otto  Kuehne 
Preserving  Co.  v.  Allen,  148  Fed.  666, 
667,  78  CrCA  418,  8  AnnCas  746. 

[d]  In  Booth  CaraUna,  exemplary 
damages  may  be  awarded  where  the 
wrongful  act,  negligence,  or  default 
causing  death  was  the  result  of  reck- 
lessness, willfulness,  or  malice. 
Brlckman  v.  Southern  R.  Co.,  74  S.  C 
306.  64  SE  663. 

[e]  In  Tesaa,  under  (^nst  (1876) 
art  16  S  26,  which  provides  that  any 
person  or  corporation  that  may  .com- 
mit s  willful  homicide  shall  l>e  re- 
sponsible In  exemplary  damages  to 
the  surviving  husband,  wife,  or  chil- 
dren of  the  deceased,  and  Rev.  St. 
art  3019,  which  authorises  the  recov- 
ery of  both  actual  and  exemplary 
damages  in  such  case,  where  the  evi- 
dence In  ^uch  an  action  justifies  the 
direction  of  a  verdict  for  plaintiff  i« 
Is  not  error  to  Instruct  the  Jury  as 
matter  of  law  to  award  exemplary, 
as  well  as  actual,  damages.  Morgan 
V.  Barnhin,  118  Fed.  24,  65  C(1A  1. 

53.  See  Damage^  [13  Cyc  105  et 
seq]. 

64.  Wilson  V.  Brown,  (Tex.  Civ. 
A.)  164  SW  322;  Adams  v.  San  An- 
tonio, etc..  B.  Co..  84  Tex.  Civ.  A. 
413,  79  SW  79;  Rlts  V.  Austin,  1  Tex. 
Civ.   A.   455,    20    SW   1029. 

86.     See  supra  (  67. 

66.  Duckworth  v.  Johnson,  4  H.  & 
N.  653.  157  Reprint  997;  Franklin  v. 
South  Eastern  R.  Co.,  3  H.  &  N.  211, 
157  Reprint  448,  8  BRC  419;  Boulter 
V.  Webster,  11  L.  T.  Rep.  N.  S. 
598. 

67.  Wood  V.  London  St.  R.  Co.,  7 
OntWR  601. 

"68.  Hurst  V.  Detroit  City  R.  Co., 
84  Mich.  639,  48  NW  44;  Van  Brunt  v. 
Cincinnati  R.  Co.,  78  Mich.  630.  44 
NW  321;  Cooper  v.  Lake  Shore,  etc 
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tliat  in  the  absence  of  proof  of  each  loss  not  even 
nominal  damages  are  recoverable.  Actual  pecuniary 
injury  must  Im  shown,  and  in  the  absence  of  such 
showing  defendant  is  entitled  to  judgment.**  Never- 
theless, according  to  the  general  current  of  American 
authority,  where  it  appears  in  a  statutory  action  for 
death  that  the  death  was  caused  by  defendant's  neg- 
ligence, nominal  damages  may  be  recovered,  although 
no  actual  pecuniary  damage  has  been  shown,*** 

[  $  191]  (2)  Nominal  Damages  Only.  Only  nom- 
inal damages  can  be  recovered  where  the  question  of 
pecuniary  loss  is  purely  a  matter  of  speculation  or 
conjecture;'^  where  no  reasonable  expectation  of 
pecuniary  benefit  to  the  beneficiaries  is  shown;" 
where  the  action  is  brought  under  the  statute  for 


the  benefit  of  designated  beneficiaries  and  it  appears 
that  there  are  no  beneficiaries  or  distributees,"  but 
it  is  only  where  there  are  no  distributees  of  deced- 
ent's estate  to  whose  benefit  the  recovery  would  inure 
that  it  will  be  limited  to  nominal  damages.**  On  the 
other  hand,  where  there  is  any  evidence  of  substan- 
tial loss,  it  is  error  to  limit  the  recovery  to  nominal 
damages,*'  and  this  is  so,  although  the  exact  amount 
of  contributions  by  deceased  is  not  shown.** 

Effect  of  contributory  negligence.  In  accordance 
with  well-settled  principles  governing  all  classes  of 
actions  based  on  negligence,*'  negligence  of  deceased 
will  ordinarily  bar  a  recovery  of  all  damages,  nom- 
inal or  otherwise,**  unless  the  statute  on  which  the 


R.  C:o..  ««  Mich.  2«1,  S3  MW  306,  11 
AmSR  482;  HcOown  v.  International, 
etc..  R.  Co..  85  Tex.  289,  20  SW  80; 
Qalveaton,  etc.,  R.  Co.  ▼.  Qormley, 
(Tex.  Civ.  A.)  27  SW  1061;  Lazelle  v. 
Newfane,  70  Vt.  440,  41  A  511  (under 
St.  19  2451.  2452);  Regrln  v.  Chicago, 
etc..  R.  Co.,  61  Wis.  B99,  8  NW 
292. 

ItL'i  In  Tarmoat,  under  a  former 
statute  (Rev.  L.  {}  2138,  2139)  nom- 
inal damages  could  be  awarded.  How- 
ard V.  Delaware,  etc..  Canal  Co.,  40 
Fed.    196,  6  LRA  75. 

B*.  -  Bourlie  v.  Corli,  etc.,  R.  Co., 
L.  R.  4  Ir.  682;  Duckworth  v.  John- 
son, 4  H.  &  N.  653.  157  Reprint 
997. 

M>.  U.  8. — In  re  California  Nav., 
etc.,  Co.,  110  Fed.  670  (under  Cal. 
Code  Civ.  Proc.  {  377). 

Ala. — Central  of  Qeorgia  R.  Co.  v. 
Alexander.  144  Ala.  267,  40  8  424; 
Alabama  Mineral  R.  Co.  v.  Jones,  121 
Ala.   113,  25  S  814. 

Ark. — Pordyce  v.  McCants,  61  Ark. 
509.  11  SW  694,  14  AmSR  69,  4  LRA 
296. 

Cal. — Burk  V.  Areata,  etc..  River 
R.  Co..  126  Cal.  364,  67  P  1066,  73 
AmSR  52. 

Pla. — Seaboard  Air  Line  R.  Co.  v. 
Woseley,  60  Pla.  186,  53  S  718. 

111. — Rhoads  v.  Chicago,  etc.,  R.  C!o., 
227  111.  328.  81  NE  371.  11  LRANS 
623,  10  AnnCas  111  [aff  130  111.  A. 
1451;  Grace,  etc.,  Co.  v.  Strong,  224 
111.  630,  79  NB  967;  North  Chlcaso  St. 
R.  Co.  V.  Brodle.  156  111.  317,  40  NE 
•942  [dlBt  Ohio.  etc..  R.  Co.  v.  Wan- 
gelln.  152  111.  138.  38  NB  760];  Qulncy 
Coal  Co.  V.  Hood.  77  III.  68;  Chicago 
V.  Scholten,  75  111.  468;  Chicago,  etc., 
R.  Co.  V.  Swett,  45  111.  197.  92  AmD 
206;  Chicago,  etc..  R.  Co.  v.  Shannon. 
43  III.  338:  Romeo  v.  Western  Coal, 
etc.,  Co.,  157  111.  A.  67;  Hoover  v. 
Emplre<  Coal  Co..  149  III.  A.  258; 
Chicago  Bridge,  etc.,  Co,  v.  La  Man- 
tia,  112  111.  A.  43;  Palkenau  v.  Row- 
land. 70  III.  A.  20. 

Ind. — Korrady  v.  Lake  Shore,  etc., 
R.  Co..  131  Ind.  261,  29  NE  1069. 

Kan. — Cherokee,  etc..  Coal,  etc.,  Co. 
v.  Limb,  47  Kan.  469,  28  P  181;  Atchi- 
son, etc.,  R.  Co.  v.  Weber,  33  Kan. 
643.  6  F  877,  62  AmR  643. 

Mass.-.— Mulchahey  v.  Washburn  Car 
Wheel  Co..  146  Mass.  281,  14  NE 
108,  1  AmSR  458;  Tally  v.  Pitch- 
burg  R.  Co.,  134  Mass.  499. 

Bfo.— Carter  v.  Wabash  R.  Co.,  198 
Mo.  A.  233,  182  SW  1061;  Morgan  v. 
Oronogo  Circle  Mtn.  Co.,  160  Mo.  A. 
99.   141   SW  735. 

.  N.  T. — Blrkett  v.  Knickerbocker 
Ice  Co.,  110  N.  T.  604,  18  NB  IDS; 
Ihl  ▼.  Porty-second  St.,  etc..  Perry 
R.  Co..  47  N.  T.  317.  7  AmR  450;  Mc- 
Intyre  v.  New  York  Cent.  R.  Co.,  37 
N.  T.  287,  36  HowPr  36  [aff  47  Barb. 
616];  Quin  v.  Moore,  15  N.  T.  432; 
Oldfleld  V.  New  York,  etc.,  R.  Co..  14 
N.  Y.  310  [aff  3  E.  D.  Smith  103]; 
Dickens  v.  New  York  Cent.  R  Co.,  1 
Abb.  Dec  (N.  Y.)  604,  1  Keyes  23; 
Wagner  v.  H.  Clausen,  etc..  Brewing 
Co.,  146  App.  Div.  70,  130  NYS  584; 
Kenney  v.  New  York  Cent.,  etc.,  R. 
Co.,  49  Hun  535.  2  NYS  512;  Lehman 
v.  Brooklyn,  29  Barb.  234;  Mitchell  v. 


New  York  Cent.,  etc..  R.  Co.,  8 
Thompa  &  C.  122;  C^ornwall  v.  Mills, 
44  N.  Y.  Super.  45;  Thomas  v.  Utlca, 
etc..  R.  Co.,  6  NYCivProc  «6«  [aff 
98  N.  Y.  648  mem]. 

N.  D. — Scherer  v.  Schlaberg,  18 
N.  D.  421,  122  NW  1000,  24  LRANS 
769. 

Oh. — Johnston  v.  CHeveland,  etc.,  R. 
Co..  7  Oh.  St.  886.  70  AmD  76;  Hall 
v.  Craln,  2  Oh.  Dec.  (Reprint)  463,  3 
WestLMonth  137. 

Porto  Rico. — Maria  v.  San  Juan 
Light,  etc,  Co.,  4  Porto  Rico  Fed. 
516. 

[a]  Bmwmi  aaalcnea  foir  nle. — 
"As  a  general  rule,  where  the  law 
gives  an  action  for  a  wrongful  act, 
the  doing  of  the  act  itself  imports 
a  damage,  and  even  if  no  actual 
pecuniary  damage  may  have  been 
shown  or  suffered,  still  the  legal 
implication  of  damage  follows  the 
wrongful  act,  and  nominal  damages, 
at  least,  may  be  recovered."  Atchi- 
son, etc.,  R.  Co.  V.  Weber,  33  Kan. 
643.  551,  67  P  877,  62  AmR  643. 

61.  Swift  V.  Johnson,  138  Fed.  867, 
71  CCA  619,  1  LRANS  1161  (Minne- 
sota statute) ;  Burk  v.  Areata,  etc. 
River  R.  Co.,  125  Cal.  364,  67  P  1065, 
73  AmSR  52;  Rhoades  v.  Chicago, 
etc.,  R.  Co..  130  111.  A.  145  [aff  227  111. 
828.  81  NB  371,  10  AnnCaa  111]: 
Scherer  v.  Schlaberg.  18  N.  D.  421, 
122  NW  1000,   24  LRANS  620. 

[a]  Tlina,  the  question  of  pecuni- 
ary loss  from  the  death  of  a  child 
dangerously  111  with  uremia,  when 
the  wrongful  act  complained  of  was 
committed.  Is  purely  a  matter  of 
speculation,  and  any  verdict  for  more 
than  nominal  damages  would  neces- 
sarily be  based  upon  conjecture. 
Scherer  v.  Schlaberg,  18  N.  t>.  421, 
122  NW  1000.  24  LRANS  620. 

Sa.  U.  S. — Howard  v.  Delaware, 
etc..  Canal  Co.,  40  Fed.  195,  6  LRA  75 
(under  former  Vermont  statute). 

Ark. — ^Pordyce  v.  McC^nts,  61  Ark. 
509,  11  SW  694.  14  AmSR  69,  4  LRA 
296 

lil.— North  Chicago  St.  R.  Co.  v. 
Brodle,  166  111.  317,  40  NB  942  [aff 
67  111.  A.  664];  Chicago  v.  Scholten, 
76  111.  468. 

Kan. — Cherokee,  etc..  Coat,  etc.,  Co. 
V.  Limb.  47  Kan.  469,  28  P  181. 

N.  Y. — Mitchell  V.  New  York,  etc, 
R.  Co..  2  Hun  535  [aff  64  N.  T.  656 
mem]. 

[a]  Oal7  Bonlaal  aaxaafM  can  be 
recovered:  (1)  For  the  death  of  a 
brother  Incapable  of  supporting  him- 
self by  reason  of  habitual  drunken- 
ness, under  the  act  allowltjg  next  of 
kin  to  recover  for  pecuniary  Injuries 
resulting  from  death  by  negligence. 
North  Chicago  St.  R.  <3o.  v.  Brodle. 
166  111.  317.  40  NE  942.  (2)  Where 
»n  administrator  sues  for  the  benefit 
of  the  next  of  kin.  and  the  evidence 
shows  that  such  next  of  kin  were 
not  dependent  on  the  deceased  for 
support  either  wholly  or  partially 
(Chicago,  etc.,  R.  Co.  v.  Swett,  45  111. 
197,  92  AmD  806).  (8)  or  have  not 
received  pecuniary  assistance,  and 
are  not  In  a  position  to  require  such 
assistance,  from  deceased  (Rhoades 
V.  Chicago,  etc,  R.  Co..  130  lU.  A.  146 


[aS  227  111.  S28,  81  NB  371,  It  Ann 
Cas  111]. 

63.  James  v.  Richmond,  etc.,  R. 
Co.,  92  Ala.  281.  283.  9  S  335  (where 
It  was  said:  "This  statute  expressly 
directs  the  Inquiry  of  damages,  not 
to  the  Injury,  suffering  or  loss  sus- 
tained by  the  deceased  In  the  loss  of 
life,  but  conllnes  It  to  the  Injury  suf- 
fered by  the  parties  for  whose  benefit 
the  suit  is  brought,  namely,  'the  wife, 
husband,  parent,  child'  of  the  de- 
ceased, as  the  case  may  be.  This  pre- 
cludes all  Inquiry  of  physical  or 
mental  suffering,  and  all  compensa- 
tion therefor.  It  does  more:  It  de- 
nies all  right  to  recover  substantial 
damages,  unless  there  is  some  per- 
son in  being,  who  falls  within  some 
of  the  classes  for  whose  benefit  the 
suit   Is  prosecuted"). 

64.  Woodstock  Irtm  Works  v. 
Kline,  149  Ala.  391.  43  B  363;  Tut- 
wller  Coal,  etc.,  Co.  v.  Elnslen,  129 
Ala.  336.  30  S  600;  James  v.  Rich- 
mond, etc,  R.  Ca,  92  Ala.  231,  9  8 
835. 

66.  Hlllebrand  v.  Standard  Bis- 
cuit Co..  139  CM.  283,  73  P  163;  Duke- 
man  v.  Cleveland,  etc.,  R.  Co.,  237  111. 
104,  8C  NB  712;  Grace,  etc.,  Co.  v. 
Strong,  224  111:  630.  79  NE  967  [aff 
127  111.  A.  336]  ■  Ohio,  etc.,  R.  Co.  v. 
Wangelln,  48  111.  A.  324  [aff  152  111. 
138,  38  NE  760];  Austin  v.  Metropoli- 
tan St.  R.  Co.,  lOf  App.  Div.  249,  95 
NYS  74(1. 

[a]  Thus,  where  deceased  who 
was  survived  by  two  sons  was  the 
housekeeper  of  one  of  them  and  did 
her  own  housework,  and  also  as- 
sisted the  family  of  the  other  dur- 
ing sickness,  an  Instruction  that 
nothing  more  than  nominal  damages 
could  be  recovered  for  her  wrongful 
death  was  properly  refused.  Duke- 
man  V.  Cleveland,  etc,  R.  (To.,  237  III. 
104.    86   NE  712. 

[b]  OhUdren  of  full  tf  aot  Uvliiir 
with  father. — The  fact  that  the  chil- 
dren of  deceased  are  of  full  age  and 
were  not  living  with  him  at  the  time 
of  his  death  does  not  of  Itself  show 
that  they  have  sustained  no  pecuni- 
ary Injury  from  the  death,  and  will 
not  conflne  their  recovery  to  nom- 
inal damages.  Lockwood  v.  New 
York,  etc.,  R.  Co.,  98  N.  Y.  623. 

[c]  FrobablUty  that  aeoMuiea 
wonld  have  died  from  other  oanaMi. — 
The  mere  fact  that  there  was  a  prob- 
ability that  deceased.  If  he  had  not 
died  from  the  effect  of  the  Injury  In 
question,  would  have  died  from  some' 
other  cause  In  a  very  short  time  Is 
not  a  ground  for  restricting  the  dam- 
ages to  a  nominal  sum.  The  proba- 
bilities as  to  his  living  a  longer  or  a 
shorter  time,  as  well  as  health,  abil- 
ity to  labor,  etc,  are  questions  for 
the  Jury.  Thomas  v.  Ijtica,  etc..  R. 
Co.,  6  NYCivProc  268  [aff  98  N.  T. 
648]. 

66.  Ohio,  etc.,  R.  Co.  v.  Wangelln. 
43  111.  A.  324  [aff  162  111.  138.  38  NB 
760]. 

67.  See  Negligence  [29  Cyc  507  et 
seql. 

68.  SmelSer  v.  Missouri,  etc.,  R. 
Co.,  262  Mo.  25,  170  SW  1124.  And 
see  supra  {  91  et  seq. 
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action  is  based  provides  otherwise.** 

[i  192]  2.  By  Wliat  Law  GkiT6nied,^o  While 
there  is  some  authority  to  the. effect  that  the  amount 
of  damages  recoverable  pertains  to  the  remedy  only 
and  is  controlled  by  the  lex  fori/^  the  weight  of 
authority  is  to  the  effect  that  in  an  action  for  death, 
where  the  injury  occurred  out  of  the  state  in  which 
the  action  is  brought,  the  amount  of  recovery  is 
governed  by  the  lex  loci  and  not  by  the  lex  fori.'" 
The  measure  of  damages  is  governed  by  the  statute 
in  force  at  the  time  of  death.^' 

[$  193]  S.  Elements  and  Measure  of  Damages — 
a.  In  GteneraL  Since  the  amount  recoverable  is  gen- 
erally the  pecuniary  loss  sustained  by  the  bene- 
ficiaries/* and  since  the  elements  which  g^  to  make 
up  the  value  of  a  decedent's  life  to  the  designated 
beneficiaries  are  necessarily  personal  to  each  case,  iu 
the  very  nature  of  things  any  attempt  to  lay  down  an 


exact  or  uniform  rule  for  measuring  the  value  of  a 
human  life  would  be  futile.^"  However,  only  such 
damages  as  are  contemplated  by  the  statute  under 
which  the  action  is  brought  can  be  recovered."  And 
so  far  as  rules  for  assessing  damages  are  prescribed 
by  statute,  it  is  essential  that  these  rules  be  fol- 
lowed.'^ 

[f  194]  b.  Mathematical  Oalcnlation— (1)  In 
OeneraL  It  is  not  proper  to  lay  down  any  rule  re- 
quiring the  jury  to  arrive  at  the  measure  of  damages 
by  a  precise  mathematical  calculation,'*  but  they  are 
to  consider  all  the  facts  and  circumstances,  and  from 
them  fix  their  award  at  such  sum  as  will  fairly  com- 
pensate for  the  injury  resulting  from  the  death,'* 
However,  in  so  doing  the  jury  must  exclude  all  con- 
sideration of  matters  which  rest  in  speculation,  con- 
jecture, or  fancy.*" 

[$  195]     (2)    Annuity  as  Basis.    Although  there 


69.  See  statutory  provisions. 

[a]  In  TnuMm**  (1)  under  a 
statute  which  expressly  provides 
that.  In  case  of  nonobservance  by  a 
railroad  company  of  precautions  pre- 
«cribed  by  the  statute  for  the  operas 
tion  of  Its  road,  It  shall  be  liable  for 
damages,  contributory  neKlisence  of 
a  person  Icilled  as  a  result  of  non- 
oompliance  with  the  prescribed  pre- 
cautions does  not  operate  as  an  ab- 
solute bar,  or  limit  the  recovery  to 
nominal  damages,  but  goes  only  in 
mitigation  of  damages.  Tennessee 
Cent.  R.  Co.  v.  Blnkley,  127  Tenn. 
77,  153  8W  59;  Artenberry  v.  South- 
ern R.  Co.,  103  Tenn.  268,  52  SW 
878;  Patton  ▼.  Bast  Tennessee,  ate., 
R.  Co..  89  Tenn.  378,  15  SW  919.  12 
IiRA  184;  Chesapealie,  etc.,  R.  Co.  v. 
Poster,  88  Tenn.  673,  13  SW  694,  14 
SW  428;  Louisville,  etc.,  R,  Co.  v. 
Hall,  6  Tenn.  Civ.  A.  491.  (2)  This 
is  SO,  regardless  of  how  gross  such 
contributory  negligence  may  have 
been.  Tennessee  Cent.  R.  Co.  v.  Blnk- 
ley, supra;  Chesapeake,  etc.,  R.  Co.  v. 
Foster, , supra. 

za  mltlfBtlom  of  Ounaffsa  see  infra 
i  231. 

70.  Bight  of  aotioa  and  lesMdy 
see  supra  i  106.  < 

71.  Armbruster  v.  Chicago,  etc.,  R. 
Co..  1  166  Iowa  ISS*,  147  NW  337; 
Wooden  v.  Western  New  York,  etc., 
R.  Co..  126  N.  Y.  10,  28  NE  1050.  22 
AmSR  803,  13  LRA  458  [aft  12  NYS 
908]. 

[a]  In  snpport  of  this  vlsw  it  was 
said  (1)  that  the  restriction  as  to  the 
amount  of  recovery  fixed  by  the  laws 
of  the  state  where  the  action  was 
brought  indicates  the  public  policy 
of  the  state  as  to  the  extent  of  the 
remedy,  and  the  party  who  chooses 
to  avail  himself  of  the  remedial  pro- 
cedure of  that  state  must  submit 
to  its  remedial  limitations  and  be 
content  with  a  judgment  beyond 
which  the  courts  of  that  state  can- 
not go.  Wooden  v.  Western  New 
York,  etc.,  R.  Co..  126  N.  Y.  10.  26  NE 
1050,  22  AmSR  803,  13  LRA  458.  (2) 
"Occasionally  some  point  may  arise 
under  differences  between  the  lex 
delicti  and  the  lex  fori  as  to  the  ele- 
ments to  be  taken  into  consideration 
in  estimating  the  amount  of  dam- 
.  age.  Such  matters  pertain  to  the 
remedy  and  are  to  be  controlled  by 
the  lex  fori,  since  they  do  not  in- 
volve any  substantive  right."  Arm- 
bruster V.  Chicago,  etc.,  R.  Co.,  166 
Iowa  155,  164.  147  NW  337. 

78.  U.  S. — Northern  Pac.  R.  Co.  v. 
Baboock,  154  U.  S.  190.  14  SCt  978,  38 
L.  ed.  958;  Baltimore,  etc.,  R.  Co.  v. 
Taylor,  186  Fed.  828,  109  CCA  172. 

Ga. — Southern  R.  Co.  v.  Decker,  6 
Oa.  A.  21,  62  SB  678. 

III. — Hanna  v.  Grand  Trunk  R.  Co., 
41  111.  A.  116. 

Nev. — Chrlstensen  v.  Florlston 
Pulp,  etc,  Co.,  29  Nev.  662,  92  P 
210. 


Tex. — Texas,  etc,  R.  Co.  v.  Gross, 

60  Tex.  Civ.  A.  621,  128  SW  1173. 

[a]  In  oonita  of  admiraltr  en- 
forcing a  right  of  action  for  wrong- 
ful death  on  the  high  seas  which  is 
given  by  the  statute  of  the  state  to 
which  the  vessels  belong,  the  amount 
recoverable  is  governed  by  the  laws 
of  such  state.  The  Saginaw,  139  Fed. 
906. 

75.  Norblad  v.  Minneapolis  R.  Co., 
156  Mich.   697,  118  NW  596. 

74.     See  supra  {  57. 

"It  is  proper  to  direct  the  minds 
of  the  Jury  to  the  various  pertinent 
facts  which  the  evidence  may  show 
as  circumstances  which  may  be  con- 
sidered in  determining  the  question 
of  compensation;  but  to  suggest  a 
method  of  computation  could  scarce- 
ly be  competent  In  any  case,  and  to 
instruct  that  such  method  should  be 
pursued  would  be  an  invasion  of  the 
province  of  that  body.  The  Jury 
should  be  confined  to  compensation 
for  pecuniary  loss,  but,  within  the 
range  of  the  evidence  which  may 
Justly  be  said  to  bear  on  that  aub- 
Jeot,  the  question  of  damages  is  es- 
sentially a  question  of  fact."  Con- 
solidated Stone  Co.  v.  Staggs,  164  Ind. 
331,    387,    338,    73    NE   695. 

76.  TJ.  8.— Michigan  Cent.  R.  Co. 
V.  Vreeland.  227  V.  S.  59,  33  SCt  192, 
67  L,  ed.  417.  AnnCasl914C  176;  Illt- 
nola  Cent.  R.  Co.  v.  Barron,  6  Wall. 
90,  18  L:  ed.  591;  Bmens  v.  Lehigh 
Valley  R.  Co.,  223  Fed.  810:  Puget 
Sound  Nav.  Co.  v.  Lavender,  160  Fed. 
851,  87  CCA  655. 

Ala. — Louisville,  etc..  R.  Co.  v.  Mor- 
ris, 179  Ala.  239,  60  8  933. 

Cal. — Bond  v.  San  Francisco  United 
R.  Co.,  156  JCal.  270.  113  P  366,  48 
LRANS  687.  AnnCa8l912C  50. 

Conn. — Lane  v.  United  Electric 
Light,  etc.,  Co.,  90  Conn.  35,  96  A 
155.  LRAlOieC  808;  Broughel  v. 
Southern  New  England  Tel.  Co..  73 
Conn.  614,  48  A  751.  84  AmSR  176. 

Ga. — Thomasvllle  v.  Jones,  17  Ga. 
A.    625,   87   BE   923. 

Ida. — Anderson  v.  Great  Northern 
R.  Co..  16  Ida.  513,  99  P  91. 

111. — Treftert  v.  Ohio,  etc.,  R.  Co., 
36  111.  A.  93. 

Ind. — ^American  Motor  Car  Co.  v. 
Robblns,181  Ind.  417,  103,  NE  641, 
643    [clt    Cyc]. 

Iowa. — ^Korab  v.  Chicago,  etc.,  R. 
Co..  143  NW  876. 

Kan. — ^Union  Pac  R.  Co.  v.  Dun- 
den.  37  Kan.  1,  14  P  501;  Kansas  Pac. 
R  Co.  V.  Cutter,  19  Kan.  91. 

Minn. — Stangeland  v.  Minneapolis, 
etc.  R.  Co.,  106  Minn.  224,  117  NW 
386. 

Mo. — ^Boyd  V.  Missouri  Pac  R.  Co., 
236  Mo.  54.  139  SW  661;  Hegberg  V. 
St.  Louis,  etc.,  R.  Co.,  164  Mo.  A.  614, 
147  SW  192. 

Mont. — Mlae  v.  Rocky  Mountain 
Bell  Tel.  Co.,  38  Mont.  521,  100  P  971. 
129  AmSR  659.  16  AnnCas  1189.  ' 

Nev. — Chrlstensen       v.       Floriston 


Pulp,  etc.,  Co.,  2»  Nev.  652.  92  P 
210. 

N.  C— Poe  V.  Raleigh,  etc,  R.  Co., 
141  N.  C.  526,  64  SB  406. 

Pa. — Cosgrove  v.  Hay,  64  Pa.  Super. 
176. 

Porto  Rico. — Carmona  v.  Fajardo 
Dev.  Co.,  5  Porto  Rico  Fed.  209. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Spence,  93  Tenn.  173,  28  SW  211,  42 
AmSR  907. 

Tex.— Gulf,  etc,  R.  Co.  v.  Former, 
(Civ.  A.)  108  SW  729;  Missouri,  etc. 
R.  Co.  v.  O'Connor,  (Civ.  A.)  78  SW 
374. 

Ont. — ^Lett  V.  St.  tiawrence.  etc, 
R.  0>..  11  Ont.  A.  1  [app  dlsm  11 
C:an.  S.  C.  422].        n 

[a]  Wliai*  a  AaoMwM  aon  kapt 
tha  piMoinaia  paid,  on  a  life  Insur- 
ance policy  of  the  father,  inuring  to 
the  benefit  of  the  mother,  such  fact 
should  be  taken  into  consideration 
by  the  Jury  in  estimating  the  dam- 
ages. Chicago,  etc,  R.  Co.  v.  Shan- 
non, 43  111.  338. 

70^  Swift  V.  Johnson,  138  Fed. 
867,  71  CCA  819,  1  LRANS  1161:  Pin- 
son  V.  Southern  R.  Co.,  85  S.  C.  365, 
67   SB   464. 

[a]  Thus,  under  a  statute  giving 
a  right  of  action  for  wrongful  death, 
but  limiting  the  recovery  to  the 
"injury  resulting  from  death."  no  re- 
covery can  be  had  for  the  negligent 
or  wanton  exposure  of  decedent's 
dead  body.  Pinson  v.  Southern  R 
Co.,  85  S.  C.  355,  67  SB  464. 

77.  Philadelphia,  etc.,  R  Co.  v. 
Marland,  239  Fed.  1.  152  CCA  51  faff 
246  Fed.  91,  158  CCA  317];  March- 
ionne  v.  Maine  Feldspar  Co..  109  Me. 
686,  86  A  34;  Norblad  v.  Mtiwieapolla 
R.  Co.,  156  Mich.  697.  118  NW  595. 

78.  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  62  Fed.  371,  3  CCA  129;  Lowe  v. 
Chicago,  etc.,  B.  Co.,  89  Iowa  420.  56 
NW  619:  Mix  v.  Hamburg-American 
SS.  Co.,  85  App.  Dlv.  475,  83  NYS  322: 
Hinsdale  v.  New  York,  etc..  R.  Co.. 
81  App.  Dlv.  617,  81  NYS  356;  Illinois 
Cent.  R.  Co.  v.  Spence,  93  Tenn.  173, 
189,  23  SW  211,  42  AmSR  907.  But 
compare  Gllman  v.  G.  W.  Dart  Hard- 
ware Co.,  42  Mont  96,  lU  P  5S0 
infra  note  SI. 

"The  assessment  of  damages  in  ac- 
tions of  this  character  does  not  ad- 
mit of  fixed  rules  and  mathematical 
precision,  but  is  a  matter  left  to 
the  sound  discretion  of  the  jury. 
The  Courts  refuse  to  lay  down  any 
cast-iron  rules  or  mathematical  for- 
mula by  which  such  damages  are  to 
be  ciphered  out  by  juries."  Illinois 
Cent.  R.  Co.  v.  Spence,  supra. 

79.  Harklns  v.  PuUitian  Palace 
Car  Co.,  52  Fed.  724  [aS  55  Fed.  932, 
5  CCA  326];  St.  Louis,  etc,  R.  Co.  v. 
Needham,  52  Fed.  371.  8  CCA  129; 
Lowe  v.  Chicago,  etc.,  R  Co..  89  Iowa 
420.  56  NW  619;  Illinois  Cent.  R.  <». 
V.  Spence,  93  Tenn.  173,  23  8W  211,  42 
AmSR  907. 

aa    Swift  V.  Johnson,  138  Fed.  867. 


For  latfv  oaaaa.  dcvalopniMita  and  ohanfaa  In  the  law  see  cumulative  Annotations,  same  titla,  page  and  note  nnmber. 
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is  some  authority  to  the  eontraiy,**  in  aeeordanee 
Tirith  the  general  rule  just  stated  *'  it  has  been  held 
erroneous  to  direct  the  jury  to  measure  the  damages 
by  mathematical  calculations  based  on  the  yielding 
po'wer  of  money  when  invested  in  an  annuity,**  since 
they  are  not  bound  to  allow  dami^s' based  on  that 
method  or  any  particular  method  of  investment  of 
money,**  and  that,  even  conceding  that  damages 
mig'ht  be  so  measured,  an  instruction  which  fails  to 
set  forth  as  limiting  elements  the  fact  that  the  hus- 
band 's  life  expectancy  was  less  than  that  of  the  wife, 
and  that  as  to  him  the  value  of  the  annuity  upon 
the  life  of  the  decedent  should  continue  only  during 
his  life  expectancy,  is  erroneous.**  So  it  has  sim- 
ilarly been  held  in  a  number  of  cases  that  evidence 
of  the  amount  which  it  would  cost  to  purchase  an 
annuity  equal  to  the  amount  of  decedent's  income 
based  on  the  probable  duration  of  his  life  is  inadmis- 
sible.M 

[$  196]    e.    Amount  Bacorerable  in  Survival  Ac- 
tion.    Where  suit  is  brought  under  a  survival  stat- 


ute, the  personal  representative  is  entitled  to  recover 
the  same  damages  that  decedent  could  have  lecovered 
if  he  had  Uved,*^  but  he  cannot  recover  any  damages 
which  decedent  himself  could  not  have  recovered;** 
and  this  is  true  whether  the  action  was  originally 
brought  by  decedent  and  revived  by  his  administra- 
tor,** or  brought  in  the  first  instance  by  the  adminis- 
trator.*" According  to  some  decisions  there  can  be 
no  recovery  for  the  death  itself,*^  nor  for  what  de- 
cedent might  have  earned  had  he  lived  longer,**  al- 
though there  is  some  authority  to  contrary.** 

[$197]  d.  Amount  BeooTeraUe  in  Action  Based 
on  Death  Statates— (1)  ■  For  Benefit  of  EsUte.  The 
elements  which  enter  into  the  question  of  the  value 
of  a  life  to  the  estate  of  the  deceased  are  so 
various  under  this  class  of  statutes  that  no  arbitrary 
rule  for  the  assessment  of  such  damages  can  be 
given,**  but  the  matter  must  be  left  under  proper 
instructions  from  the  court  to  the  discretion  of  the 
jury.**     The  general  rule  in  most  jurisdictions,'* 


71   CCA  619,  1  LRANS  11«1. 

81.  Oilman  v.  G.  W.  .Dart  Hard- 
ware Co.,  12  Mont.  96,  111  P  5S0 
(holding  that,  In  an  action  for  the 
death  of  a  minor  son,  the  Jury  may 
fix  the  damages  at  the  sum  required 
to' purchase  an  annuity  equal  to  the 
amount  that  the  minor  mlsht  reason- 
ably be  expected  to  contribute  year- 
ly to  plaintiff  during  his  expectancy 
of  life). 

sa.     See  supra  (  194. 

83.  St.  Louis,  etc,  R.  Co.  V.  Farr, 
66  Fed.  994,  6  CCA  211;  Harklns  v. 
Pullman  Palace  Car  Co..  62  Fed.  724 
[aft  56  Fed.  932,  6  CCA  326];  St. 
Louis,  etc,  R.  Co.  V.  Needham,  62 
Fed.  371,  3  CCA  129;  Lowe  v.  Chi- 
cago, etc.,  R.  Co.,  89  Iowa  420,  66 
N'W  619.  See  also  Poe  v.  Raleigh, 
etc.,  R.  Co.,  141  N.  C.  626,  54  SE  406 
(construing  Acts  [1906]  c  347). 

84.  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham,  62  Fed.  371.  3  CCA  129. 

85.  Redfleld  v.  Oakland  Cons.  St. 
R.  Co.,  110  Cal.  277,  42  P  822,  1063. 

88.  Mix  V.  Hamburg-American  SS. 
Co.,  86  App.  Dlv.  475,  83  NTS  322; 
Fajardo  v.  New  York  Cent.,  etc.,  R. 
Co.,  S4  App.  Div.  364,  82  NYS  912; 
Hinsdale  v.  New  York,  etc.,  R.  Co., 
81  App.  Div.  617,  620,  81  NYS  366. 

"The  statute  imposes  upon  the 
Jury  the  burden  of  determining  that 
question,  and  to  assist  them  in  the 
performance  of  that  duty  evidence  of 
the  amount  that  the  decedent  earned, 
his  habits,  and  the  relationship  of 
those  dependent  upon  him,  and  the 
view  that  he  has  taken  of  his  obli- 
gations to  those  dependent  upon  him 
as  evidenced  by  the  contributions 
th^t  he  has  made  for  their  support 
and  comfort,  are  proper  elements  for 
the  Jury  to  consider  In  determining 
what  they  have  lost  by  his  death. 
Th6  language  of  the  statute,  how- 
ever, precludes  an  attempt  to  meas- 
ure this  loss  upon  a  mathematical 
calculation,  and  we  do  not  think  that 
evidence  of  the  cost  of  an  annuity 
should  be  admitted,  as  It  is  calcu- 
lated to  distract  the  attention  of 
the  Jury  from  the  real  duty  that  Is 
imposed  upon  them  by  the  statute, 
and  that  is  to  fix  what  they  deem  a 
fair  and  Just  compensation  for  the 
pecuniary  injuries  resulting  from  the 
decedent's  death.  The  amount  that 
would  be  required  to  procure  for  the 
deceased  a  certain  annuity  for  his 
life,  free  from  all  the  contingencies 
of  the  loss  of  employment  or  earn- 
ing power  by  sickness  or  other  mis- 
fortune, has  no  relation  to  the  bene- 
fit that  his  wife  or  mother  would 
have  had  received  had  his  life  been 
continued."  Hinsdale  v.  New  York, 
etc.,  R.  Co.,  supra. 

87.  U.  S.— The  City  of  Belfast, 
136  Fed.  208. 

Conn. — Kling  v.  Torrelo,  87  Conn. 


301,  87  A  987,  46  LRANS  930;  Clood- 
sell  V.  Hartford  R.  Co.,  33  Conn.  61. 

Del. — Qulnn  v.  Johnson  Forge  Co., 
14   Del.   338,    32  A  868. 

Iowa, — Muldowney  v.  Illinois  Cen- 
tral R.  Co.,  36  Iowa  462. 

Kan. — ^Atchison,  etc.,  R.  Co.  V. 
Rowe,  56  Kan.  411.  43  P  «83. 

Mich. — Love  v.  Detroit,  etc.,  R.  (3o., 
170  Mich.  1,  136  NW  963;  Oliver  v. 
Houghton  County  St.  R.  Co.,  134  Mich. 
367,  96  NW  434,  104  AmSR  607,  3  Ann 
Cas  63;  K^es  v.  Valley  Tel.  Co.,  132 
Mich.  281,  93  NW  623. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Phillips,  64  Miss.  693,  2  S  537. 

Nebr. — Murray  v.  Transfer  Co.,  96 
Nebr.  175.  146  NW  360,  98  Nebr.  482, 
153  NW  488;  Webster  v.  fi&stlngs,  59 
Nebr.  663,  81  NW  510. 

N.  H. — Clark  v.  Manchester,  62 
N.  H.  577. 

Oh. — Grotenkemper  v.  Harris,  25 
Oh.  St.  610. 

Pa. — McCafferty  v.  Pennsylvania  R. 
Co..  193  Pa.  339,  44  A  435,  74  AmSR 
690;  Maher  v.  Pennsylvania  Tract. 
Co..   181   Pa.    391,  37  A   571. 

Wis. — Brown  v.  Chicago,  etc,  R. 
Co.,  102  Wis.  137,  77  NW  748,  78  NW 
771.  44  LRA  579. 

88.  Lane  v.  United  Electric  Light, 
etc.,  Co.,  90  Conn.  36.  96  A  155,  LRA 
1916  C  808;  Qoodsell  v.  Hartford  R. 
Co.,  33  Conn.  51;  Ramsdell  v.  Grady, 
97  Me.  319,  322,  54  A  763  [crlt  dictum 
apparently  to  the  contrary  Welih 
v.  Maine  Cent.  R.  Co..  86  Me.  562,  30 
A  116.  25  LRA  668];  Melsner  v. 
Northern  Pac.  R.  Co.,  46  Mont.  162, 
127  P  146;  Johnson  v.  Butte,  etc., 
Copper  Co.,  41  Mont.  168,  108  P  1057, 
48  LRANS  938;  St.  Louis,  etc.,  R.  Co. 
V.  Ooode,  42  Okl.  784,  142  P  1186, 
LRA1916E  1141. 

"The  administratrix  is  entitled  to 
recover,  for  the  benefit  of  the  estate, 
such  damages  as  the  deceased  suf- 
fered up  to  the  last  moment  of  his 
life  and  no  longer."  Ramsdell  v. 
Grady,  supra. 

[a]  Ssauir*  to  decedent  not  to 
bsnelloiacUs  (1)  Is  the  itest.  The 
measure  within  the  statutory  limi- 
tation is  the  value  of  the  life  to  him 
whose  life  has  been  cut  off  (Lane  v. 
United  Electric  Light,  etc..  Co.,  '90 
Conn.  35,  96  A  155,  LRA1916C  808; 
Kling  v.  Torrelo,  87  Conn.  301,  87  A 
987,  46  LRANS  930;  McElUgott  v. 
Randolph,  61  Conn.  157,  22  A  1094, 
29  AmSR  181;  Goodsell  v.  Hartford, 
etc.,  R.  Co.,  33  Conn.  61),  (2)  In  the 
sense  of  his  earning  capacity 
(Broughel  v.  Southern  New  England 
Tel.  Co..  73  Conn.  614,  48  A  761,  84 
AmSR  176). 

89.  Qulnn  v.  Johnson  Forge  Co., 
14  Del.  338,  32  A  868;  Muldowney  v. 
Illinois  Central  R.  Co.,  36  Iowa  462; 
Murray  v.  Omaha  Transfer  Co.,  95 
Nebr.  176,  146  NW  360,  98  Nebr.  482, 


163  NW  488;  Maher  v.  Philadelphia 
Tract.  Co.,  181  Pa.  391,  37  A  671. 

M.  Olivier  v.  'Houghton  County 
St.  R.  CO.,  134  MlcH.  867,  96  NW  434, 
104  AmSR  607,  8  AnnCaa  63:  Kyes  v. 
Valley  Tel.  Co.,  132  Mich.  281,  98  NW 
623. 

91.  U.  S.— Great  Northern  R.  Cb. 
V.  Capital  Trust  Co.,  242  U.  S.  144,  87 
set  41,  61  L.  ed.  208,  LRA1917E 
1060;  St.  Louis,  etc.,  R.  Co.  v.  Craft. 
237  U.  8.  648,  36  SCt  704,  59  L.  ed. 
1160. 

Me. — ^Ramsdell  v.  Grady,  97  Me. 
319,  54  A  763. 

Mich. — Jorgenson  v.  Grand  Rapids, 
etc,  R.  Co.,  189  Mich.  537,  155  NW 
636. 

N.  H. — cnark  v.  Manchester,  62 
N.  H.   577. 

Okl. — St.  Louis,  etc,  R.  Co.,  v. 
Goode,  42  Okl.  784,  142  P  1186,  LRA 
1916E  1141. 

93.  Great  Northern  R.  Co.  v.  Cap- 
lUl  Trust  Co.,  242  U.  S.  144,  37  SCt 
41,  61  L.  ed.  208,  LRA1917E  1050; 
St.  Louis,  etc.,  R.  Co.  v.  Craft,  237 
V.  S.  648,  36  SCt  704,  69  L.  ed.  1160; 
Ramsdell  v.  Grady.  97  Me.  319,  64  A 
763;  Jorgenson  v.  Grand  Rapids,  etc., 
R.  Co..  189  Mich.  537,  165  NW  635; 
Clark  v.  Manchester,  62  N.  H.  577. 

93.  Gates  v.  Beebe,  170  Mich.  107, 
135  NW  934;  Olivier  v.  Houghton 
County  St.  R.  Co.,  134  Mich.  367,  369, 
96  NW  434.  104  AmSR  607.  3  AnnCas 
63;  Kyes  v.  Valley  Tel.  Co.,  132  Mlcli. 
281,  93  NW  623;  Maher  v.  Philadel- 
phia Tract.  Co.,  181  Pa.  391,  37  A 
671. 

"An  Injured  person  may  recover  for 
loss  of  earnings  for  the  period  during 
which  the  evidence  fairly  shows  that 
he  would  have  lived  but  for  the  In- 
Jury.  This  rule  would  apply  to  one 
who  should  live  long  enough  to  try 
his  case,  although  he  should  die  the 
following  day."  Olivier  v.  Houghton 
County  St.  R.  Co.,  supra. 

94.  See  cases  cited  Infra  note  95. 
96.    Kelley   v.    Iowa   Cent.    R.    Co., 

48  Fed.  663:  Florida  East  Coast  R. 
Co.  v.  Hayes,  66  Fla.  589,  64  S  274; 
Jacksonville  Electric  Co.  v.  Bowden. 
54  Fla.  461.  470,  45  S  765,  16  LRANS 
451  [clt  Cyc];  Chicago,  etc.,  R.  Co.  v. 
Shannon,  43  111.  338;  Waechter  v.  Sec- 
ond Ave.  Tract.  Co.,  198  Pa.  129,  47 
A  966;  Pennsylvania  R.  Co.  v.  Ogler, 
35  Pa.  60,  78  AmD  322;  Pennsylvania 
R.  Co.  V.  McCloskey,  23  Pa.  526. 

DissratiOB  ot  JvzT  see  Infra  t 
234. 

96.  U.  S. — Jennings  v.  Alaska 
Treadwell  Gold  Min.  Co..  170  Fed.  146, 
25  CCA  388;  Florida  Cent.,  etc.,  R. 
Co.  V.  Sullivan,  120  Fed.  799,  67  CCA 
167.  61  LRA  410;  Llnss  v.  Chesa- 
peake, etc.,  R.  Co.,  91  Fed.  964;  Kel- 
ley V.  Iowa  Cent.  R.  Co.,  48  Fed.  663; 
Ladd  V.  Foster,  31  Fed.  827,  12  Sawy. 
647;  Holmes  v.  Oregon,  etc,  R.  Cte.,  6 
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although  not  in  all,*'  is  that  where  recovery 
is  for  the  benefit  of  decedent's  estate,  the  proper 
damages  Have  been  held  to  be  the  amount  which 
would  probably  have  been  saved  to  decedent 's  estate 
if  he  had  lived,  taking  into  consideration  his  occu- 
pation, age,  health,  and  habits  as  to  industiy,  so- 
briety, and  economy,  the  amount  of  his  property,  and 
the  probable  duration  of  his  life,  although  it  has  been 
held  not  erroneous  for  the  court  in  giving  an  in- 
struction to  this  effect  to  state  that  if  the  jury  can 
find  a  better  rule  they  are  at  liberty  to  adopt  it.*' 

Deduction  of  family  etrpensea.  Expenses  of  deced- 
ent's family  and  dependents  are  in  no  case  to  be 
deducted.'!) 

Uf e  expectancy  of  wife.   The  measure  of  damages 


for  the  benefit  of  the  estate  cannot  in  any  event  be 
affected  by  the  Uf e  expectancy  of  the  surviving  wife.' 
Future  income  from  invested  capital  It  has  been 
held  that  there  can  be  no  recovery  by  a  personal  rep- 
resentative for  the  death  of  his  intestate  for  loss  of 
future  income  from  invested  capital  when  avufh  in- 
come is  disconnected  from  decedent 's  exertions.^ 

[i  198]  (2)  In  Behalf  of  Benefiduies.  In  ac- 
tions brought  by,  or  in  behalf  of,  the  beneficiaries 
designated  by  the  statutes  creating  a  new  caose  of 
'  action  for  death  by  wrongful  act,  the  damages  re- 
coverable are  equivalent  to  compensation  for  the  de- 
privation of  the  reasonable  expectation  of  pecuniary 
benefits  that  would  have  resulted  from  the  continued 
life  of  deceased,'  the  loss  to  the  beneficiaries  being 


Fed.  S23,  S  SawT.  276. 

Ala. — LouiBVlIIe,  etc.,  R.  Co.  v. 
Morris,  17»  Ala.  2S9,  SO  S  93S;  Mobile 
Enectric  Co.  v.  Sanges,  169  Ala.  341, 
63  S  176,  AnnCa8lll2B  461;  Louis- 
ville, etc.,  R.  Co.  V.  Jones,  120  Ala. 
466,  30  8  686;  TutwUer  Coal,  etc.,  Co. 
v.  Bnslen,  129  Ala.  336.  30  8  600;  Ala- 
bama Mineral  R.  Co.  v.  Jones,  114 
Ala.  619,  21  S  S07,  62  AmSR  121: 
James  v.  Rlchmood,  etc.,  R.  Co.,  92 
Ala.  231,  9  S  335:  Louisville,  etc, 
R.  Co.  V.  Orr,  91  Ala.  648,  8  S  360. 

Alaska. — Llnge  v.  Alaska.  Tread- 
well  Co.,  3  Alaska  9. 

Del. — Glsmondl  v.  People's  R.  Co., 
25  Del.  577,  83  A  136;  Skonieccny  v. 
Churchman,  23  Del.  226,  78  A  634: 
Short  V.  Philadelphia,  etc.,  R  Co.,  23 
Del.  108,  76  A  363;  Lenkewicz  v.  Wil- 
mington City  R.  Co.,  23  Def.  64,  74  A 
11;  Couehlan  v.  Philadelphia,  etc,  R. 
Co.,  22  Del.  242,  67  A  148;  MacPeat  v. 
Philadelphia,  etc.,  R.  Co.,  21  Del.  62, 
62  A  898:  Neal  v.  Wilmington,  etc., 
R.  Co.,  19  Del.  467,  53  A  338:  Tully 
V.  Philadelphia,  etc.,  R.  Co.,  19  Del. 
455,  50  A  95;  Croker  v.  Pusey,  etc, 
Co.,  A9  Del.  1,  50  A  61;  Maxwell  v. 
Wilmington  City  R.  Co.,  16  Del.  199, 
40  A  945. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Hayes,  67  Fla.  101,  64  S  604;  Jackson- 
ville Electric  Co.  v.  Bowden,  54  Fla. 
461,  45  8  755,  15  LRANS  451;  Louis- 
ville, etc.,  R  Co.  V.  Jones,  46  Fla. 
407,  34  S  246. 

Ind.-»-Lake  Brie,  etc.,  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  NE  664. 

Iowa. — Nolte  v.  Chicago,  etc,  R. 
Co.,  165  Iowa  721,  147  NW  192;  Nicoll 
V.  Sweet,  163  Iowa  683,  144  NW  615, 
LRA1918C  1099,  AnnCa8l916C  661; 
Hlvely  V.  Webster  County,  117  Iowa 
672,  91  NW  1041;  Lowe  v.  Chicago, 
etc,  R.  Co..  89  Iowa  420,  66  NW  519: 
Wheelan  v.  Chicago,  etc^  R.  Co.,  85 
Iowa  167,  62  NW  119;  Lawrence  v. 
Blrney,  40  Iowa  377;  Rose  v.  Des 
Moines  Valley  R.  Co.,  39  Iowa  246; 
Walters  v.  Chicago,  etc.,  R.  Co.,  36 
Iowa  458,  41  Iowa  71;  Donaldson  v. 
Mississippi,  etc,  R.  Co.,  18  Iowa  280, 
87  AmD  391.  ■ 

,  Kan.-^Kansas  I^c  B.  Co.  v.  Cutt*r, 
19  Kan.  83. 

Ky.— Lexington  Utilities  Co.  v. 
Parker.  166  Ky.  81,  178  SW  1178; 
Louis-vllle,  etc..  R  Co.  v.  Stewart,  158 
Ky.  550.  161  SW  557;  Illinois,  etc.,  R. 
Co.  y.  Dallas,  150  Ky.  442,  150  SW 
536;  Louisville,  etc.,  R.  Co.  v.  Engle- 
nian,  146  Ky.  19,  141  SW  S74;  Big 
Hill  Coal  Co.  V.  Abney,  126  Ky.  356, 
101  SW  394.  30  KyL  1304;  Southern 
R.  Co.  v.  Evans,  63  SW  445,  23  KyL 
668;  Louisville,  etc.,  R.  Co.  v.  Taafte, 
106  Ky.  636.  60  SW  850.  21  KyL  64; 
Louisville,  etc..  R.  Co.  v.  Eaklns,  103 
Ky.  465,  45  SW  529,  46  SW  496.  47 
8W  872,  20  KyL  736,  93S;  Louisville, 
etc.,  R.  Co.  V.  Sullivan,  76  SW  525,  25 
KyL  854:  Louisville,  etc.,  R.  Co.  v. 
Tucker.  66  SW  453,  23  KyL  1929; 
Louisville,  etc,  R.  Co.  v.  Crelghton, 
106  Ky.  42,  50  SW  227.  20  KyL  1691; 
Louisville,  etc..  R.  Co.  v.  Clark,  105 
Ky.  671,  49  SW  323.  20  KyL  1376; 
Louisville,   etc..   R.  Co.  v.  Kelly,  100 


Ky.  '421,  88  SW  862,  40  SW  462,  19 
KyXi  69;  Chesapeake,  etc,  R.  Co.  v. 
Lang,  100  Ky.  221,  38  SW  503,  40  SW 
461,  41  SW  271,  19  KyL  65;  Louis- 
ville, etc.,  R  Co.  v.  Berry,  96  Ky. 
804,  29  SW  449,  16  KyL  722;  South- 
ern R.  Co.  v.  Evans,  63  SW  446,  23 
KyL  568;  Southern  R.  Co.  v.  Barr, 
55  SW  900,  21  KyL  1615;  Louisville, 
etc.,  R.  Co.  v.  Shnmaker,  63  SW  12, 
21  KyL  803  [reh  den  108  Ky.  263,  66 
SW  155,  21  KyL  1701];  Louisville, 
etc,  R.  Co.  v.  Taaffe,  50  SW  850,  21 
KyL  64:  Louisville,  etc.,  R.  Co.  v.  Ml- 
let,  46  SW  498,  20  KyL  532;  Louis- 
ville, etc..  R.  Co.  V.  Ward,  44  SW  1112, 
19  KyL  1900;  Louisville,  etc.,  R.  Co. 
V.  Morris,  20  SW  539,  14  KyL  466; 
Louisville,  etc.,  R.  Co.  v.  Case,  9  Bush 
728. 

La. — Vredenburg  v.  Behan,  33  La. 
Ann.  627. 

Mich. — Davis  V.  Michigan  Cent.  R. 
Co.,  147  Mich.  379,  111  NW  76. 

N.  C. — Qurley  v.  Southern  Power 
Co.,  172  N.  C.  690,  90  SB  943;  Car- 
ter V.  North  Carolina  R.  Co.,  139 
N.  C.  499,  62  SE  642;  Mendenhall  v. 
North  Carolina  R.  Co.,  123  N.  C.  275, 
31  SB  480;  Coley  v.  StatesviUe.  121 
N.  C.  301,  28  SE  482;  Pickett  v.  Wil- 
mington, etc  R.  Co.,  117  N.  C.  616, 
23  SE  264,  53  AmSR  611,  30  LRA  267: 
Burton  v.  Wilmington,  etc.,  R  Co.,  82 
N.  C.  504. 

Or. — Carlson  v.  Oregon  Short-Line, 
•tc,  R.  Co.,  21  Or.  450,  28  P  497. 

Pa. — Catawissa  R.  Co.  v.  Arm- 
strong, 62  Pa.  282:  Pennsylvania  R. 
Co.  v.  McCloskey,  23  Pa.  526. 

R.  I. — Wilson  V.  New  Tork,  etc,  R. 
Co.,   29  R.  I.  146,   69  A  364. 

Tenn. — Fowlkes  v.  N.  &  D.  R.  Co.,  5 
Baxt.  663:  Louisville,  etc.,  R.  Co.  V. 
Burke,  6  Coldw.  45. 

Wis. — Ryan  v.  Oshkosh  Gas  Light 
Co.,  138  Wis.  466,   120  NW  264. 

"It  Is  the  present  net  value  of 
the  life  which  has  been  wrongfully 
taken."  Lynch  v.  Rosemary  Mfg. 
Co.,  167  N.  C.  98.  102,  83  SE  6. 

[a]  Whnf  daoeaced  spairt  all  of 
Us  MunlBrs  oa  iiii»i««i*  so  that  he 
could  accumulate  nothing,  and  the 
distributees  of  his  estate  would  likely 
get  nothing,  the  damages  would  be 
nominal.  Central  of  Oeorgla  R  Co. 
v.  Alexander,  144  Ala.  257.  40  S  424. 

[b]  Bol*  for  dttMidliilnr  annui- 
ties not  controUlaf. — ^Acts  (1905)  p 
366  c  347  prescribing  the  method  for 
determining  the  present  value  of  an 
annuity,  doestnot  establish  a  rule  for 
estimating  the  present  value  of  the 
probable  future  earnings  of  a  person 
for  whose  death  an  action  Is  brought. 
Poe  V.  Raleigh,  etc.,  R.  Co.,  141  N.  C. 
526,   54   SE  406. 

[cl  In  Bbodv  lalanO,  under  Qen. 
L.  (1896)  c  233  9  14  giving  a  remedy 
In  damages  for  death  by  wrongful 
act,  provided  that  the  action  there- 
for shall  be  brought  by  the  executor 
or  administrator  of  the  deceased  per- 
son, and  further  providing  that  the 
amount  recovered  "shall  one-half 
thereof  go  to  the  husband  or  widow, 
and  one-half  thereof  to  the  children 
of  deceased,  and  if  there  be  no  chil 


dren  the  whole  shall  go  to  the  hus- 
band or  widow,  and  if  there  be  no 
husband  or  widow,  to  the  next  of 
kin,  in  the  proportion  provided  by 
law  in  relation  to  the  distribution  ot 
personal  property  left  by  persons  dy- 
ing intestate,"  the  action  for  death 
by  wrongful  act  should  be  consid- 
ered in  relation  to  the  question  of 
damages  as  though  it  were  brougM 
in  behalf  of  the  estate  of  decedent 
for  the  damage  caused  to  the  estate 
for  such  death.  Wilson  v.  New  Tork. 
etc,  R.  Co.,  29  R.  I.  146,  69  A  364; 
McCabe  v.  Narragansett  Electrio 
Lighting  Co.,  27  R.  I.  272,  61  A  667. 

WT."     See  cases  Infra  this  note. 

[a]  IB  ir*w  KampsUr*  (1)  re- 
covery for  loss  of  capacity  to  earn 
money  is  not  limited  to  what  the 
deceased  would  probably  have  osved 
and  left  as  an  estate  at  his  decease. 
The  question  Is  "of  capacity  to  earn, 
not  of  disposition  to  earn  or  of  op- 

?ortunlty  or  inclination  to  save." 
mbriani  v.  Anderson,  76  N.  H.  491, 
492,  84  A  974.  (2)  "The  party's  earn- 
ing capacity,  both  gross  and  net, 
must  be  ascertained  as  a  basis  for 
the  proposed  investigation  of  how 
much  of  the  net  he  would  probably 
save.  And  since  the  capacity  to 
earn  Is  the  statutory  amount  of  re- 
covery, there  seems  to  be  no  occasion 
to  go  further  and  determine  the 
amount  of  probable  saving,  in  order 
to  use  the  result  to  reduce  one  of 
the  factors  upon  which  the  conclu- 
sion was  itself  founded."  ImbrlanI 
v.  Anderson,  supra. 

98.  Pennsylvania  R.  Co.  v.  Mc- 
Closkey,  23   Pa.  626. 

98.  Roberson  v.  Oreenleaf  John- 
son Lumber  Co.,  164  N.  C.  328,  70  SE 
630. 

"The  true  rule  requires  the  Jury  to 
deduct  only  th^  reasonably  necessary 
personal  expenses  of  the  deceased, 
taking  into  consideration  bis  age, 
manner  of  living,  business  calling  or 
profession,  etc  .  .  .  (To  deduct  fur- 
ther] the  amount  spent  for  his  family 
or  those  dependent  upon  him,  the  re- 
sult would  be  to  deprive  the  families 
of  a  very  large  majority  o.f  men  from 
recovering  damages  for  their  death. 
But  a  small  number  of  men  accumu- 
late estates.  Their  Income  or  earn- 
ings, after  paying  for  their  actual 
personal  expenses,  are  expended  tn 
the  support  and  education  of  their 
children."  Carter  v.  North  Carolina 
R.  Co.,  139  N.  C.  499.  600,  52  SE 
642. 

Sednotton  of  deoadaat'a  paiaoaal 
•xpMiBea  see  infra  {  232. 

1.  Helena  Qas  Co.  v.  Rogers.  104 
Ark.  69.  147  SW  473. 

a.  Underwood  v.  Old  Colony  St.  R 
Co..  33  R.  I.  319,  80  A  390. 

3.  U.  S. — Chesapeake;  etc,  R  Co. 
V.  Kelly,  241  U.  S.  485.  86  SCt  630.  60 
L.  ed.  1117,  LRA1917F  367;  Oulf,  etc. 
R.  Co.  V.  McGlnnls,  228  U.  S.  173,  33 
SCt  426.  67  L.  ed.  786;  American  R 
Co.  V.  Dldrlckson,  227  U.  S.  145.  149. 
33  SCt  224,  57  L.  ed.  466;  Scofield  v. 
Pennsylvania  Co.,  149  Fed.  601  tnlT 
161    Fed.    911,    88    CCA    602];    Ward 
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what  he  probably  wonid  have  «>amed  gating  the  re- 
mainder of  his  lifetime  by  his  intellectual  or  bodily 
labor  in  his  business  or  profession  which  wojuld  have 


gone  for. their  benefit,  taking  into  consideration  his 
age,  ability,  and  disposition  to  labor,  and  his  habits 
of  living  and  expenditure.* 


V.  Dampakibsselskabet  KJoebenhavn, 
144  Fed.  524;  Howard  v.  Delaware, 
etc.,  Canal  Co.,  40  Fed.  195,  6  LRA 
76;  Collins  v.  Davidson,  19  Fed.  8$. 

Al.i. — Louisville,  etc.,  R.  Co.  y. 
Jones,  130  Ala.  456,  30  S  686. 

Cal. — Redfleld  v.  Oakland  Cons.  St. 
R.  Co..  110  Cal.  288,  42  P  822,  1063. 

111. — Illinois  Cent.  R.  Co.  v.  War- 
rlner.  229  111.  ftl,  82  NE  246;  O'Fallon 
Coal,  etc..  Co.  v.  Laquet,  198  111.  125, 
64  NE  767;  Cleveland,  etc.,  R.  Co.  v. 
Keenan,  190  111.  217.  60  NE  107: 
Swengel  v.  La  Salle  County  Carbon 
Coal  Co.,  182  111.  A.  623;  Illinois 
Cent.  R.  Co.  V.  Gilbert,  Bl  111.  A. 
404  [ad  167  111.  354,  41  NB  724]; 
McLean  County  Coal  Co.  ▼.  McVey,  38 
III.  A.  158. 

Ind. — VIncennes  Tract.  Co.  v.  Cur- 
ry, 69  Ind.  A.  683,  109  NE  62;  Chi- 
cago, etc.,  R.  Co.  V.  Branyan,  10  Ind. 
A.  570.  37  NE  190. 

Kan, — Missouri,  etc.,  R.  Co.  v.  Mc- 
Laughlin, 73  Kan.  248,  84  P  989; 
Kansas  Pac.  R.  Co.  v.  Cutter,  19  Kan. 
88. 

Ky. — ^Davls  v.  -Cincinnati,  etc.,  R. 
Co.,  172  Ky.  55,  188  SW  1061;  Louls- 
Villo,  etc.,  R.  Co.  V.  Tuckers,  66  BW 
453,   23  KyL  1929. 

Md. — Baltimore,  etc.,  R.  Co.  f. 
State,  60  Md.  449. 

Mo. — Bagley  v.  St.  Loula,  etc.,  R. 
Co.,  268  Mo.  259,  186  SW  966. 

Mont. — Oilman  v.  G.  W.  Dart  Hard- 
ware Co.,  42  Mont.   96,  111  F  560. 

Nebr. — Greenwood  v.  King,  82  Nebr. 
17,   116   NW   1128. 

Nev. — Christensen  v.  Floriston 
Pulp,  etc.,  Co.,  29  Nev.  562,  92  P  210, 
217. 

N.  J. — Hackney  v.  Delaware,  etc., 
Tel.,  etc.,  Co.,  69  N.  J.  L.  335,  55  A 
252;  Graham  v.  Consolidated  Tract. 
Co.,  64  N.  J.  L.  10,  44  A  964;  Demar- 
est  V.  Little,  47  N.  J.  L.  28. 

N.  T. — Radley  r.  Leray  Paper  Co., 
163  App.  Div.  429,  141  NTS  1061; 
Austin  V.  Metropolitan  St.  R.  Co., 
108  App.  Dlv.  249,  95  NTS  740;  John- 
son V.  Lonir  Island  R.  Co..  80  Hun 
306,  30  NTS  S18  [all  144  N.  Y.  719 
mem,  30  NE  857  mem];  Thomas  v. 
Utica,  etc.,  R.  Co.,  6  NYCivProc  363 
[aft  98  N.  T.  649  meml. 

N.  C. — Burton  v.  WflmlnKton,  etc., 
R.  Co.,  82  N.  C.  604;  Kesler  v.  Smith, 
66  N.  C.  154. 

Ob. — Grotenkemper  v.  Harris,  25 
Oh.  St.  510. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Roe,  SO  Okl.  105,  150  P  1035. 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  135,  140  P  64,  144 
P  669;  Carlson  v.  Oregon  Short -Line, 
etc.,  R.  Co.,  21  Or.  460,  28  P  497. 

Pa. — Mansfield  Coal,  etc.,  R.  Co.  v. 
McEnery,  91  Pa.  186,  36  AmR  662; 
Pennsylvania  R.  Co.  v.  Butler,  67  Pa. 
335. 

Tex. — Missouri  Pac.  R.  Co.  v.  Lee, 
■70  Tex.  496,  7  SW  867;  Missouri,  etc.. 
R.  Co.  v.  Henderson,  (Civ.  A.)  148  SW 
822;  Gray  v.  Phillips,  64  Tex.  Civ.  A. 
148,  117  SW  870;  Missouri,  etc..  R. 
Co.  v.  Hlnes,  (Civ.  A.)  40  SW  152; 
International,  etc.,  R.  Co.  v.  Kuehn,  2 
Tex.   Civ.  A.   210.  21    SW   58. 

Wis. — Andrzelewski  v.  Northwest- 
ern Fuel  Co.,  158  Wis.  170,  148  NW 
37;  Tuteur  v.  Chicago,  etc.,  R.  Co., 
77  Wis.  505,  46  NW  897:  Potter  v. 
Chicago,  etc.,  R.  Co.,  21  Wis.  372,  94 
AmR  548. 

Can. — McDonald  v.  Rex,  7  Can. 
Exch.    216.   21   CanLTOccNotes   581. 

Man. — Pettit  v.  Canadian  Northern 
R.  Co.,  23  Man.  213,  24  WestLR  196. 

Ont. — Pedlar  v.  Toronto  Power 
Co.,  29  Ont.  L.  527,  5  OntWN  319,  60 
CanLJ  275,  15  DomLR  684;  RickettB 
V.  Markdale,  31  Ont.  610. 

Sask. — Powell  v.  Canadian  Pao.  R. 
Co.,   7  Sask.  L.  43. 

"The  pecuniary  injury  designated 
by  the  statute  Is  nothing  more  than 
a  deprivation  of  a  reasonable  expec- 
tation '   of    a     pecuniary     advantage 


which  would  have  resulted  by  a  con- 
tinuance of  the  life  of  the  deceased." 
Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L. 
151,  168. 

[a]  Adult  nhWflTan  of  a.  deceased 
person  whose  death  was  caused  by 
the  negligence  of  another  are  entitled 
to  a  compensation  equivalent  to  the 
pecuniary  benefits  which  they  might 
have  reasonably  expected  from  the 
continuance  of  the  life  of  the  de- 
ceased. Baltimore,  etc.,  R.  Co.  v. 
State,  60  Md.  449. 

[b]  ratfcsr  of  aiiautrzlM  adidt,— 
In  an  action  under  the  provisions  of 
Lord  Campbell's  Act  to  recover  dam- 
ages on  account  of  the  death  of  an 
unmarried  adult,  where  the  father  is 
the  only  next  of  kin  entitled  to  the 
beneflt  of  such  action,  the  rule  for 
measuring  the  compensatory  relief 
Is  to  ascertain,  as  nearly  as  possible, 
the  pecuniary  beceflt  which  -the 
father  might  reasonably  have  ex- 
pected to  receive  from  his  deceased 
child  had  her  life  not  been  termi- 
nated by  defendant's  wrongful  act. 
Greenwood  v.  King,  -82  Nebr.  17,  116 
NW  1128. 

[c]  Soataad  llvlar  aparb— In  an 
action  for  the  wrongful  death  of  a 
married  woman  living  apart  frote 
her  husband,  leaving  no  descendants, 
the  damages  recoverable  are  only 
such  as  resulted  from  the  pecuniary 
injury  caused  by  her  death  to  her 
husband.  Austin  ▼.  Metropolitan  St. 
R.  C:o.,  108  App.  Div.  249,  96  NTS 
740. 

[d]  Famtt  of  iBj3wr.<— The  par- 
ent's claim  In  respect  of  the  death  of 
a  child  of  tender  years  must  be 
based  upon  a  reasonable  expectation 
of  pecuniary  beneflt.  Pedlar  v.  To- 
ronto Power  Co.,  29  Ont.  L.  527,  6 
OntWN  319,  50  CanLJ  275,  15  Dom 
LR  684. 

[e]  Widow  who  aarrled  after  la- 
Jury. — Under  Code  Cav.  Proc.  I  1903, 
as  amended  by  L.  (1911)  o  122,  pro- 
viding that  In  an  action  for  death, 
where  the  decedent  left  a  wife  or 
husband,  but  no  children,  the  dam- 
ages should  be  for  the  sole  beneflt  of 
the  wife  or  husband,  and  Code  S  1904, 
providing  that  the  damages  shall  be 
such  sum  as  the  Jury  deem  a  fair 
compensation  for  the  pecuniary  In- 
juries resulting  from  the  death  to 
the  person  for  whom  the  action  Is 
brought,  the  widow  of  a  decedent, 
who  married  hlra  after  the  injuries 
which  resulted  in  his  death  two  days 
later,  is  not  limited  to  a  recovery  for 
the  actual  period  of  his  life,  but  may 
recover  the  full  value  of  the  pecuni- 
ary advantages  of  the  marital  rela- 
tion which  she  would  have  enjoyed 
except  for  the  injuries  caused  by  de- 
fendant. Radley  v.  Leray  Paper  Co., 
156  App.  Dlv.  429,  141  NYS  1061. 

[f]  Vndor  the  Tedoral  Bmployon' 
Ktablllty  Act,  the  correct  measure  of 
damages  is  the  "pecuniary  loss  to  the 
dependent  children  by  reason  of  the 
wrongful  death  of  the  parent;  that  Is, 
such  an  amount  as  the  deceased 
would  reasonably  be  expected,  under 
all  the  facts  and  circumstances  in  the 
case,  to  have  contributed  towards  the 
maintenance  end  education  of  sucl) 
children."  Kansas  City,  etc.,  R.  Co. 
V.  Roe.  60  Okl.  105.  107,  150  P  1035. 

4k  IT.  8. — Ward  v.  Dampakibs- 
selskabet KJoebenhavn,  144  Fed.  624. 

Ala. — McAdory  v.  Louisville,  eta, 
R.  Co.,  94  Ala.  272.   10  S  507. 

Ark.^Kansas  City  Southern  R.  Co. 
V.  Leslie.  112  Ark.  305.  187  SW  83. 
AnnCasl915B  834;  St.  Louis,  etc.,  R. 
Co.  V.  Swett,  60  Ark.  550,  31  BW 
551. 

Cal.— McKeever  v.  Market  St.  R. 
Co..  69  Cal.  294. 

Colo. — Denver,  etc.,  R.  Co.  v.  Fred- 
erick. 57  Colo.  90.  140  P  488;  Hayes 
v.  Williams,  17  Colo.  465,  30  P  352; 
Denver,  etc.,  R.  Co.  v.  Woodward,  4 
Colo.  1. 


Pla. — Duval  v.  Hunt,  34  Fla.  85,  15 
S  876. 

111. — Ross  V.  Chicago,  etc.,  R.  Co., 
149  111.  A.  286  [rev  on  other  grounds 
248  111.   440,   90  NE  7011. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Volght, 
122  Ind.  288,  23  NE  774. 

Kan. — ^Missouri,  etc.,  R.  (^.  v.  Mo- 
lAughltn,  73  Kan.  248,  84  P  989. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Tuckers.  66  SW  468,  23  KyL  1929. 

N.  M. — CerriUos  Coal  R.  Co.  v.  Des- 
erant.  »  N.  M.  49,  49  P  807. 

N.  C. — Carter  v.  North  Carolina 
R.  Co.,  139  N.  C.  4*9,  62  SB  642; 
Burton  V.  Wilmington,  etc.,  R.  Co., 
82  N.  C.  604. 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  136.  140  P  64.  144 
P  569;  Carlson  v.  Oregon  Sbort-Llna, 
etc.,  R.  Co.,  21  Or.  450,  28  P  497. 
-  Pa. — Mansfleld  Coal,  etc.,  Co.  v.  Mc- 
Enery, 91  Pa.  186,  36  AmR  662;  Penn- 
sylvania R.  Co.  V.  Butler,  67  Pa.  335; 
Pennsylvania  Tel.  Co.  v.  Vamau,  16  A 
624;  Boyd  v.  Hutchinson,  18  Phlla. 
283. 

"Tenn. — ^KnoxvUle  R.,  etc,  Co.  T. 
Davis,  3  Tenn.  Civ.  A.  622. 

Tex.— International,  etc.,  R.  Co.  ▼. 
Kuehn,  2  Tex.  Cly.  A.  210,  21  SW 
58. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Cheat- 
wood,  103  Va.  366,  49  BE  489;  Ports- 
mouth St.  R.  Co.  V.  Peed,  102  Va.  662, 
47  SB  860;  Baltimore,  etc.,  R.  Co. 
V.  No«l,  12  Qratt.  (73  Va.)  394;  Bal- 
timore, etc,  R.  (^  V.  Walghtman,  Z» 
Gratt.  (70  Va.)  481.  26  AmR  384  [rev 
on  other  grounds  104  U.  8.  6,  26  L.  ed; 
043]. 

Wis. — AndrseJewskI  v.  Northwest- 
ern Fuel  Co.,  160  Wis.  170,  148  NW 
37. 

[a]  Ohsaf*  of  ofaoumrtano—  ta 
IlfOf— It  was  held  erroneous  to  In- 
struct the  Jury  that  "they  may  also 
consider  the  opportunities  of  acquir- 
ing wealth  or  fortune  by  change  of 
circumstances  in  life."  Mansfleld 
Coal,  etc.,  Co.  v.  McEnery,  91  Pa. 
185,  190,  36  AmR  662  (where  It  was 
said:  "It  was  substituting  for  the 
ordinary,  relasonable  and  probable  In- 
cidents of  life,  that  which  was  specu- 
lative and  unusual.  What  are  'the 
opportunities  of  acquiring  wealth  or 
fortune  by  change  of  circumstances 
in  life,'  and  how  can  a  Jury  mea*'' 
ure  them?  A  laborer  toiling  in  the 
mines  may  by  chance  pick  up  a  nug- 
get of  gold  worth  a  fortune.  Indus.' 
try,  thrift  and  sagacity  have  enabled 
some  poor  men  to  -  baeon>«  latiiMn- 
aires.  These  cases  however  are  ex- 
ceptional. They  are  only  the  possi- 
bilities of  life.  Looking  at  mere  pot* 
sibilitles,  this  unfortunate  mule 
driver,  had  he  lived  might  have  be- 
come President  of  the  United  States. 
Yet  to  estimate  the  damages  to  hla 
family  by  his  death  upon  the  basis 
of  a  president's  salary  would  be 
worse  than  a  burlesque  upon  the  ad- 
ministration of  the  law"). 

[b]  A.  widow's-  meaanrs  of  dam^ 
ages  for  the  wrongful  death  of  her 
husband  is  the  reasonable  value  of 
her  support  and  protection  by  him 
during  the  time  he  would  probably 
have  lived,  adding  thereto  such  sum 
as  she  might  reasonably  expect  to 
receive  at  his  death  out  of  the  accu- 
mulations which  he  might  probably 
make  during  his  expectancy  of  life. 
West  V.  Bayfleld  Mill  Co.,  149  Wis. 
146.  136  NW  478;  Tldmarsh  v.  Chi- 
cago, etc.,  R.  C;o.,  149  Wis.  590,  136 
NW  337;  Baue?  v.  Richter,  103  Wis. 
412,  79  NW  404:  Rudiger  v.  Chicago, 
etc..  R.  Co.,  101  Wis.  292,  77  NW  169; 
Kaspart  V.  Marsh,  74  Wis.  562,  43  NW 
368;  Lawson  v.  Chicago  St.,  etc.,  R. 
Co.,  64  Wis.  447,  24  NW  618,  64  AmR 
634;  Castello  v.  Landwehr,  28  Wis. 
622. 

[c]  Widow  aad  adBov  oUldsMu-^ 
Plalntift  was  entitled  to  recover  the 
damages  suffered  by  the  toss  of  the 
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Present  worth  of  benefit!.  The  sum  given  must  be 
the  present  worth  of  the  future  ptecuniary  benefits  of 
which  the  beneficiary  has  been  deprived  by  the 
wrongful  act,  neglect,  or  default,  of  defendant.* 

[%  1991  e.  Specific  lUements  of  Damage — (1) 
Loss  of  Snpport — (a)  To  Wife  or  Children.*  In  an 
action  by  a  wife  for  the  death  of  hw  husband,^  ot 
by  a  child  for  the  death  of  a  parent,*  the  jury  in 
estimating  the  damages  should  consider  what  would 
be  a  reasonable  support  for  the  wife  or  child,  ac- 
cording to  the  circumstances  in  life  of  the  husband 
or  parent  as  they  existed  at  the  death,  and  as  they 


might  be  reasonably  supposed  to  continue  in  the 
future,  isx  view  of  the  character,  habits,  occupation, 
and  prospects  in  life  of  the  deceased." 

'Wnetber  damages  limited  to  minority  of  children. 
Under  some  statutes  damages  for  loss  of  support 
through  the  death  of  a  parent  are  confined  to  what 
the  children  could  have  expected  to  receive  for  sup- 
port during  their  minority."*  Under  other  statutes 
the  amount  of  damages  is  not  limited  to  the'  loss 
sustained  during  their  minority,"  but  there  can  be 
no  recovery  after  minority  if  the  particular  facts  of 
the  case  render  such  damages  speculative  only,'*  as 


support  and  maintenance  of  the 
widow  and  minor  children  of  the  de- 
ceased In  addition  to  any  prospec- 
tive accumulation  of  property.  Lake 
Erie,  etc.,  R.  Co.  v.  Mukk,  1S2  Ind. 
168,  31  NB  564. 

[d]  WlisM  elUldcam  not  dapand- 
•at  on  thalr  fatlisr  seek  to  recover 
for  his  death,  their  recovery  must  be 
limited  to  the  sum  which  he,  by  his 
personal  exertions  less  his  necessary 
personal  expenses  and  those  of  his 
I  wife  during  her  life,  would  have 
added  to  his  estate.  Denver,  etc., 
R.  Co.  v.  Spencer,  27  Colo.  313,  61  P 
606.  51  LRA  121. 

[el  Whn«  deosaasd'a  BMct  of  Ua 
rsoslTsd  no  mianrtal  aid  fMm  him 
Avttat  Ua  llfo,  the  verdict  should 
have  been  based  on  the  estate  he 
wvuld  probsibly  have  accumulated 
and  left  them.  Barley  v.  St.  Xiouls, 
26S   Mo.   2B9,   186  SW  966. 

[f]  WbsTs  th*  loss  ia  not  of  eonu- 
tUaff  to  whloh  plaltttUTa  axo  loyally 
astttlsftt  but  of  somethlntr  which  ft 
was  merely  reasonM>ly  probable  that 
they  would  receive,  the  loss  Includes 
any  pecuniary  benefit  which  they 
mlBht  reasonably  have  expected  to 
recelva  during  the  lifetime  of  de- 
cedent by  grift,  and  also  the  loss  of 
any  accumulations  which  it  is  prob- 
able that  he  would  have  added  to  his 
estate  had  he  lived  his  natural  life 
and  which  they  probably  would  have 
received  by  inheritance.  Missouri, 
etc.,  R.  Co.  V.  McLaughlin,  73  Kan. 
248,  84  F  989. 

5.  Chesapeake,  eto.,  R.  Co.  v. 
Kelly,  241  U.  S.  485,  36  SCt  630,  60 
L.  ed.  1117,  LRA1917F  367  [rev  160 
Ky.  296,  169  SW  736];  Oakes  v. 
Maine  Cent.  R.  Co.  95  Me.  103,  49  A 
418:  Carter  v.  North  Carolina  R.  Co., 
139  N.  C.  499,  62  SB  642;  Pickett  v. 
Wilmington,  etc.,  R.  Co..  117  N.  C. 
616,  23  SE:  264,  63  AmSR  611,  30 
LRA  257;  Coley  v.  Statesville,  121 
N.  C.  301,  28  SE  482;  Secord  v. 
Sohoeder,  160  Wis.  1,  150  NW  971. 

DMoettoa  of  pnsonal  ezpeaass  see 
infra   I   232. 

6.  mf*  or  tiUldrsa  ■■  beDsOala- 
rlsa  see  supra  {   61   et  seq. 

7.  See  supra  {  119. 
a.     See  supra   {   122. 

9.  U.  S. — Vreeland  v.  Michigan 
Cent.  R.  Co.,  189  Fed.  495  [rev  on 
ether  grounds  227  U.  S.  59,  33  SCt 
192,  67  L.  ed.  417,  AnnCa8l914C  176]; 
Illinois  Cent.  R.  Co.  v.  O'Neill,  177 
Fed.  328,  100  CCA  658  [certiorari  den 
217  U.  8.  604,  30  SCt  694.  64  L.  ed. 
899];  Ward  v.  Dampskibsselskabet 
Kjoebenhavn,  144   Fed.   624. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Brown,  121  Ala.  221,  25  S  609. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Leslie,  125  Ark.  516,  189  SW  171; 
Kansas  City  Southern  R.  Co.  v.  Hen- 
rie,  87  Ark.  443,  112  SW  967;  St. 
Louis,  etc..  R.  Co.  v.  Cleere,  76  Ark. 
377,  88  SW  995;  St.  Louis,  etc.,  R. 
Co.  V.  Mathls,  76  Ark.  184,  91  SW  763, 
113  AmSR  85. 

Cal. — Slmoneau  v.  Pacific  Electric 
R.  Co.,  159  Cal.  494.  116  P  320. 

Fla. — ^Florida,  etc.,  R.  Co.  v.  Pox- 
worth,  41  Fla.  1,  25  S  338,  79  AmSR 
149. 

Oa. — Central  R.,  etc.,  Co.  v.  Rouse, 
80  Oa.  442,  6  SE  627;  Atlanta,  etc.,  R. 
Co.  V.  Venable,  67  aa.  697;  David  v. 
Southwestern    R.    Co.,    41    Ga.    223; 


Macon,  etc.,  R.  Co.  v.  Johnson,  38  Oa. 
409;  Oeorgla  etc.,  R.  Co.  y.  Sasser, 
4  Oa.  A.  276,  61  SB  BOS. 

Hawaii.— Kake  v.  Horton,  2  Hawaii 
209. 

111.— Chicago  V.  Powers,  42  111.  169, 
89  AmD  418;  Chicago,  etc.,  R.  Co.  v. 
Kelly,  80  111.  A.  675  [afC  182  Ul.  267, 
64  NE  979]. 

Ind. — Lake  Erie,  etc,  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  NB  664. 

Iowa. — RafCerty  v.  Buckman,  46 
Iowa  195. 

La. — Dougherty  v.  New  Orleans  R., 
etc.,  Co..  133  La.  998,  63  S  493. 

Md. — Baltimore,  etc,  R.  Co.  v. 
State,  24  Md.  271. 

Mlcli. — ^Wavle  v.  Michigan  United 
R.  Co.,  170  Mich.  81,  135  NW  914. 

^o. — McFherson  v.  St.  Louis,  etc., 
R.  Co.,  97  Mo.  253,  10  SW  846;  Heg- 
berg  V.  St.  Louis,  etc,  R.  Co.,  164  Mo. 
A.  514,  147  SW  192;  Voelker  v.  HiU- 
O'Meara  Constr.  Coi,  153  Mo.  A.  1,  131 
SW  907;  Haines  v.  Pearson,  107  Mo. 
A.'  481,  81  SW  646;  Bowerman  v. 
Lackawanna  Mln.  Co.,  98  Mo.  A.  308, 
71   SW  1062. 

N.  Y.— Arnold  v.  State,  168  App. 
Dlv.  253.  148  NTS  4  79;  Althof  v. 
Wolf,  2  Hilt.  344   [atr  22  N.  Y.  355]. 

Okl. — Big  Jack  Mln.  Co.  v.  Parkin- 
son.  41    Okl.    125,    137   P   678. 

Pa. — Irwin  v.  Pennsylvania  R.  Co., 
226  Pa.  166,  75  A  19;  Pennsylvania 
R  Co.  V.  Butler,  57  Pa.  335;  Penn- 
sylvania R.  Co.  V.  Adams,  55  Pa.  499; 
Pennsylvania  R.  Co.  v.  Henderson,  61 
Pa.  315. 

Porto  Rico. — Carmona  v.  Fajardo 
Dev.  Co.,  5  Porto  Rico  Fed.  209; 
Molina  V.  San  Juan  Light,  etc.,  Co.,  4 
Porto  Rico  Fed.  356;  Vargas  v.  Amer- 
ican R.  Co.,  1  Porto  Rico  Fed.  292 
(action  by  parent). 

Tenn. — ^Nashville  R.  Co.  v.  Ander- 
son, 134  Tenn.  666,  185  SW  677,  LRA 
igi8C  1115,  AnnCa8l917D  902;  Stuber 
V.  Louisville,  etc.,  R.  Co.,  113  Tenn. 
305,  87  SW  411. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Higgin- 
botham.  (Civ.  A.),  173  SW  482;  Texas, 
etc.,  R.  Co.  V.  Walker,  68  Tex.  Civ.  A. 
615,  125  SW  99;  Missouri,  etc.,  R.  Co. 
v.  Nelson,  39  Tex.  Civ.  A.  269,  87  SW 
706;  Beaumont  Tract.  Co.  v.  Dil worth, 
(Civ.  A.)  94  SW  352;  Galveston,  etc., 
R.  Co.  V.  Puente,  30  Tex.  Civ.  A.  246, 
70  SW  362. 

Utah. — Chilton  v.  Union  Pac.  R. 
Co.,  8  Utah  47,  29  P  963  [writ  of  er- 
ror dlsm  163  U.  S.  70S,  16  SCt  1207, 
41  L.  ed.  3087]. 

.  Wis. — West  V.  Bayfield  Mill  C!o.. 
149  Wis.  145,  135  NW  478;  Keeley  v. 
Oreat  Northern  R.  Co.,  139  Wis.  448, 
121  NW  167. 

Ont.— Till  V.  Oakvllle,  81  Ont.  L. 
406,  6  OntWN  890;  Oskeyv.  King- 
ston, 32  Ont.  L.  190,  7  OntWN  261,  20 
DomLR  959. 

Que. — Durand  v.  Asbestos,  etc,  Co., 
19  Que.  Super.  39- 

N.  W.  Terr. — Daye  v.  H.  W.  Mc- 
Neill Co.,  6  Terr.  L.  22. 

"The  damages  recoverable  were  not 
necessarily  the  entire  expenses  of 
supporting  the  family  [of  deceased], 
but  the  amount  of  the  Just  compensa- 
tion for  the  loss  of  means  of  sup- 
port which  deceased  might  have  pro- 
vided had  he  lived."  Ohio,  etc,  R. 
Co.  v.  Slmins,    .3  111.  A.  260.  266. 

[a]  BMtth  of  mother^ — In  an  ac- 
tion by  the  children  for  the  death  of 


their  mother,  the  Jury  may  consider 
the  number  of  years  she  would  prob- 
ably have  lived,  the  reasonable  prob- 
ability of  her  property  being  In- 
creased during  that  time  by  her  ef- 
forts, and  the  reasonable  expectation 
of  pecuniary  benefit  of  her  support, 
education,  or  otherwise,  which  they 
had  in  the  continuance  of  her  lif«. 
Tuteur  v.  Chicago  R.  Co.,  77  Wis.  605. 
46  NW  897. 

le.  Coleman  v.  Hyer,  113  Oa.  420, 
38  SB  962;  Baltimore,  etc.  Tump. 
Road  V.  State,  71  Md.  673,  18  A  884; 
Baltimore,  etc,  R.  CX>.  v.  State,  S3 
Md.  642;  Ooss  v.  Missouri  Pac  R.  Co.. 
50  Mo.  A.  614. 

[a]  Vads*  the  FMscal  Bnylojoxa' 
UaMUty  Aot  the  damages  recover- 
able for  the  benefit  of  the  minor  chil- 
dren of  deceased  are  confined  to  such 
sum  as  they  would  have  expected  to 
receive  for  support  during  their  mi- 
nority plus  compensation  for  the  loss 
of  care,  counsel,  training,  and  educa- 
tion, which  under  the  evidence  they 
might  have  reasonably  received 
from  the  parent  Kansas  City  South- 
ern R.  Co.  V.  Leslie,  126  Ark.  516.  189 
SW  171;  Nashville,  etc,  R.  Ck>.  v. 
Anderson,  134  Tenn.  666,  185  SW  677, 
LRA1918C   1115,   AnnCasl917D  902. 

[b]  Xa  Illlaols,  under  the  Dram 
Shop  Act,  the  fact  that  several  of 
the  minor  children  Join  in  an  action 
for  loss  of  support  resulting  from 
their  father's  wrongful  death  does 
not  limit  the  extent  of  the  recovery 
to  such  losses  as  accrue  from  the 
date  of  decedent's  death  until  the 
oldest  of  the  children  reaches  ma- 
jority, but  the  Jury  should  deter- 
mine from  the  evidence  the  full  ex- 
tent to  which  each  and  all  of  the 
children  are  damaged  by  reason  of 
the  death  of  their  father,  and  return 
a  verdict  for  the  gross  amount. 
Peters  v.  Kamicxaitis,  161  111.  A. 
576. 

11.  U.  S.— Butte  Electric  R.  Co.  v. 
Jones,  164  Fed.  308,  90  CCA  240. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Forst,  93  Ark.  183.   124   SW  748. 

Cal. — Valente  v.  Sierra  R.  Co..  15& 
Cal.  412,  111  P  96;  Redfield  v.  Oak- 
land Cons.  St.  R.  Co.,  110  Cal.  277.  42 
■a  g22     1063 

N.  j.— De'marest  v.  Little,  47  N.  J. 
L.  28. 

N.  Y.— TlUey  V.  Hudson  River  R. 
Co.,  29  N.  Y.   252,  86  AmD  297. 

Tex. — Galveston,  etc,  R.  Co.  v. 
Kutac,  72  Tex.  648,  11  SW  127; 
Paris,  etc,  R.  Co.  v.  Robinson,  (Civ. 
A.)  127  SW  294  (under  Rev.  St. 
[1896]  art  3021);  Galveston,  etc.  R. 
Co.  V.  Puente,  30  Tex.  Civ.  A.  246, 
70  SW  362;  Tyler  Southeastern  R. 
Co.  V.  Rasberry,  13  Tex.  Civ.  A.  185. 
34  SW  794. 

Wash. — Rochester  v.  Seattle,  etc. 
R.  Co..  67  Wash.  545,  122  P  23,  39 
LRANS  1156. 

Wis. — Tuteur  v.  Chicago  R.  Co.,  77 
Wis.  505,  46  NW  897. 

U.  McPherson  v.  St.  Louis,  etc. 
R.  Co.,  97  Mo.  253,  10  SW  846;  Roch- 
ester V.  Seattle,  etc.  R.  Co.,  67  Wash. 
546.  122  P  23,  39  LRANS  1156. 

[a]  It  la  wholly  a  nuitter  of  «rrl^ 
deaoe  for  the  Jury  to  determine 
whether  any  loss  would  occur  to  the 
children  after  majority.  Kansas  City 
Southern  R.  Co.  v.  Frost,  93  Ark. 
183.    190,    124    SW    748    twhere    it    is 
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where  the  ^l^eased  was  improTident  or  in  bad 
health." 

Wlwre  hnabaad  has  abaadoned  wife.  While  the 
fact  that  a  hasband  has  abandoned  his  wife  and  is 
not  contributing  to  her  support  will  not  bar  a  re- 
covery by  her  for  his  death,^*  and  will  not  limit 
the  reeoveiy  by  the  wife  and  children  to  nominal 
damages  merely  where  there  is  no  proof  that  the 
wife,  by  her  wrongdoing,  had  forfeited  her  right  to 
support,'"  yet  the' facta  of  desertion  and  nonsupport 
may  be  taken  into  consideration  in  estimating  the 
amount  of  damages  sustained.'* 

For  loss  of  prospectivB  dower.  There  can  be  no  al- 
lowance for  a  widow's  loss  of  a  dower  interest  in 
lands  which  deceased  would  have  acquired  had  he 
lived." 

[i  200]  (b)  ToPannts.'*  Where  it  was  shown 
that  deceased  contributed  only  a  certain  amount 
yearly  to  his  parents'  support,  and  spent  the  balance 
of  his  earnings  on  ■  himself,  it  was  held  that  the 
amount  recoverable  by  the  parents  was  the  present 
value  of  his  yearly  contributions  up  to  the  end  of 
his  expectancy  of  life.>*  Where  it  appeared  that 
decedent  contributed  to  the  support  of  his  mother 
and  invalid  sister,  it  was  held  that  the  proper  meas- 
ure of  damages  was  the  amount  which  decedent 
would  have  contributed  to  his  mother  during  her 
expectancy  of  life  in  proportion  to  the  amount  which 
he  was  contributing  at  the  time  of  his  death, ^°  and 
the  amount  which  he  would  have  contributed  to  the 
support  of  his  sister  after  the  death  of  his  mother, 


said:  "It  is  probable  the  contribu- 
tions of  a  tather  to  the  support  of  a 
child  after  he  reaches  hla  majority 
may  cease  altogether,  or  be  less. 
That  of  course  will  depend  upon  the 
ability  of  the  child  to  'take  care  of 
himself  or  his  success  In  life.  Par- 
ental afFection  for  the  child  will  not, 
probably,  cease  after  minority,  and 
the  father  may  still  continue  to  con- 
tribute to  the  support  of  the  child. 
That  is  a  question  for  the  Jury  to 
decide  accordins  to  the  evidence  of 
the  assurance  of  the  parental  afCec- 
tion  may  sive  of  aid  and  support  to 
the  child  after  minority"). 

13.  McPherson  v.  St.  Louis,  etc.. 
R.  Co..  97  Mo.  263,  10  SW  846;  Roch- 
ester V.  Seattle,  etc.,  R.  Co.,  S7  Wash. 
545,  122  P  23,  39  LRANS  1156. 

14.  Holland  v.  CIoss,  (Tex.  Civ. 
A.)  146  SW  671.  See  also  supra  i( 
67,  60. 

15.  Baltimore,  etc.,  R.  Co.  v.  State, 
81  Md.  371.  32  A  201. 

IS.  Holland  v.  Closs,  (Tex.  Civ. 
A.)    148    SW   671. 

17.  St.  Louis  R.  Co.  v.  Needham, 
52  Fed.  371,  3  CCA  129  (for  the  rea- 
son that  such  damages  are  purely 
speculative  and  depend  on  the  suc- 
cessful outcome  of  several  contin- 
gencies). 

18.  Varanta  aa  benafloJUulM  see 
supra   {   62. 

19.  Reiter-ConnoUy  Mfg.  Co.  v. 
Hamlin.    144   Ala.    192,    40    S   280. 

50.  Richmond  v.  Chicago,  etc.,  R. 
Co..  87  Mich.  374,  49  NW  621. 

51.  Richmond  v.  Chicago,  etc,  R. 
Co..  87  Mich.  374,  49  NW  621. 

as.  Puenta  •■  biienoiaTi—  see 
supra   {    62. 

33.  Stevenson  v.  W.  M.  Ritter 
Lumber  Co.,  108  Va.  675,  62  SE  351, 
18  LRANS  316.  See  also  Parent  and 
Child    t29    Cyo    1623]. 

84.  Stevenson  v.  W.  M.  Ritter 
Lumber  Co.,  108  Va.  676,  62  SE  361, 
18  LRANS  316;  Master  and  Servant 
[26  Cyc  9851. 

3&  Del. — Pecple's  R.  Co.  v.  Bald- 
win. 23  Del.  383,  72  A  979;  Kennedy 
V.  Delaware  Cotton  Co.,  20  Del.  477, 
58  A  825. 

Ky. — Harris  v.  Kentucky  Timber, 
etc.;  Co.,   43    SW   462,    46   SW   94,    19 

[17  C.  J 84] 


KyL   1731. 

Mass. — Carey  v.  Berkshire  R.  Co., 
1  Cush.   475,   48  AmD  616. 

N.  T. — Green  v.  Hudson  River  R. 
(>>.,  2  Abb.  Dec.   277,   2  Keyes  294. 

S.  C. — Edgar  v.  Costello,  14  S.  C.  20, 
37  AmR  719. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Beall,  91 
Tex.  310,  42  NW  1054,  66  AmSR  892, 
41    LRA    807. 

Va. — Stevenson  v.  W.  M.  Ritter 
Lumber  Co.,  108  Va.  675,  62  SB  851, 
18  LRANS  316. 

Eng. — Osborn  v.  Gillette,  L.  R.  8 
Exch.   88. 

as.  Covington  v.  Packer,  9  Bush 
(Ky.)  456,  16  AmR  726;  Eden  v.  Lex- 
ington, etc.,  R.  Co.,  14  B.  Mon.  (Ky.) 
165;  Sorenson  v.  Balaban,  11  App. 
Dlv.   164,  42  NTS  664. 

87.  See  statutory  provisions;  and 
cases  infra  notes  29-33.  See  also 
supra  I  48. 

as.  See  statutory  provisions;  and 
cases  infra  notes  29-33. 

as.  Luessen  v.  Oshkosh  Electric 
Light,  etc,  Co.,  109  Wis.  94,  98,  85 
NW  124  (where  the  court  said:  "The 
probability  that  the  father  might 
have  allowed  his  eon  to  spend  his 
time  in  Idleness,  or  might  have 
given  him  his  time,  had  he  lived, 
does  not  militate  at  all  against  the 
fact  of  pecuniary  loss.  If  a  person  is 
deprived  of  his  capacity  to  work  by 
the  wrongful  conduct  of  another,  it 
was  never  supposed  that  the  latter 
can  beneflt  by  the  possibility  or 
probability  that  his  victim  might  in 
any  event  have  spent  hla  time  in 
idleness.  The  surviving  father  here 
was  entitled,  as  a  matter  of  right, 
to  the  services  of  his  son.  As  be- 
tween him  and  the  wrongdoer,  the 
latter  hxs  deprived  him  of  that  right. 
It  is  entirely  Immaterial  what  dispo- 
sition he  would  have  made  of  his 
son's  time  had  he  lived.  If  one  de- 
prive a  person  of  anything  of  value, 
the  loss  to  the  latter  in  a  legal  sense 
is  not  lessened  at  all  by  the  circum- 
stance. If  It  exist,  that  he  intended 
never  to  enjoy  It,  or  to  bestow  it  as  a 
gratuity  upon  another"). 

30.     See  infra  notes  31-39. 

81.  TJ.  S. — Deninger  v.  American 
Locomotive  Co.,  186  Fed.  22.  107  CCA 


not  exceeding  the  time  of  the  expectancy  of  his 
life." 

[i  201]  (2)  Loss  of  Serrices— (a)  In  Action 
by  Parent "  aa.  Of  Minor  Child.  At  common  law 
the  right  of  a  i>arent  to  recover  for  the  services  of 
his  child  is  predicated  on  the  relation  of  master 
and  servant,'*  and  since  in  legal  contemplation  the 
right  of  a  master  to  the  services  of  his  servant  ceases 
upon  the  death  of  the  latter,'^  parents,  in  case  the 
death  of  their  minor  child  is  instantaneous,  cannot 
recovei:  for  loss  of  his  services  after  his  death,  in 
the  absence  of  some  special  statutdry  provision 
changing  the  common-law  rule.''  But  even  at  com- 
mon law  a  parent  is  entitled  to  recover  for  loss  of 
services  of  the  child  between  the  time  of  the  injury 
and  the  time  of  death  where  death  is  not  instan- 
taneous." 

Under  statntes.  Under  the  statutes  of  most  juris- 
dictions, a  parent  is  entitled  to  recover  for  the  ser- 
vices of  a  minor  in  case  of  wrongful  death,'^  whether 
the  death  was  instantaneous , or  not;'*  and  the  rule 
is  not  affected  by  the  probability  that  the  father 
migbt  have  allowed  his  son  to  spend  his  time  in  idle- 
ness, or  might  have  given  him  his  time  if  he  had 
lived."  However,  in  estimating  the  measure  of  dam- 
ages there  is  a  very  considerable  conflict  of  author- 
ity.** In  some  jurisdictions  the  measure  of  dam- 
ages is  the  pecuniary  value  of  the  child's  services 
from  the  time  of  his  death  until  he  would  have 
reached  his  majority,  less  the  cost  of  his  mainte- 
nance and  education."   In  many  other  jurisdictions  a 

126  (under  Pennsylvania  statute); 
Maryland  v.  Miller,  180  Fed.  796 
[mod  on  other  grounds  194  Fed.  776, 
114  CCA  495]  (under  Maryland  stat- 
ute); Sullivan  v.  Union  Pac.  R.  C!o., 
23  Fed.  Cas.  No.  13,599,  3  Dill.  384; 
Barley  v.  Chicago,  etc.,  R.  <2o.,  2  F. 
Cas.   No.    997,   4   Bias.    430. 

D.  C— U.  S.  Electric  Lighting  Co. 
v.  Sullivan.  22  App.   115. 

Ind. — Ohio  Valley  Trust  Co.  v. 
Wernke,  179  Ind.  49,  99  NE  734;  Val- 
paraiso Lighting  Co.  v.  Tyler,  177  Ind. 
»78,  96  NE  768;  Cleveland,  etc,  R. 
Co.  V.  Miles,  162  Ind.  646,  70  NE  986: 
Louisville,  etc.,  R.  (^.  v.  Rush,  127 
Ind.  546,  26  NE  1010;  Pennsylvania 
Co.  V.  Lilly,  73  Ind.  252;  Ohio,  etc., 
R.  Co.  V.  Tlndall,  13  Ind.  366,  74  AmD 
259;  Pere  Marquette  R.  Co.  v.  Chad- 
wlck,  (A.)  115  NE  678;  Southern  In- 
diana R  Co.  v.  Moore,  34  Ind.  A.  154, 
72  NE  479;  Southern  Indiana  R.  (>>. 
V.  Moore,  (A.)  71  NE  616;  Elwood  v. 
Addison,  26  Ind.  A.  28,  69  NE  47. 

Iowa. — Carnego  v.  Crescent  Coal 
Co.,  164  Iowa  552,  146  NW  38,  AnnCas 
1916D  794;  Hopklnson  v.  Knapp,  etc., 
Co,,  92  Iowa  328,  60  NW  653;  Benton 
v.  Chicago,  etc.,  R.  Co.,  65  Iowa  496, 
8  NW  330. 

Md. — Washington  County  Agricul- 
tural, etc..  Assoc.  V.  State,  71  Md.  86, 
18  A  37,  17  AmSR  507;  State  v.  Balti- 
more, etc.,  R.  Co.  24  Md.  84,  87  AmD 
600. 

Mich. — Beach  v.  St.  Joseph,  192 
Mich.  296,  158  NW  1045;  Snyder  v. 
Lake  Shore,  etc.,  R.  Co.,  131  Mich. 
418,  91  NW  643;  Cooper  v.  lAke 
Shore,  etc,  R.  Co.,  66  Mich.  261.  33 
NW  306.  11  AmSR  482. 

Mo. — ^Leahy  v.  Davis,  121  Mo.  227, 
25  SW  941;  Fains  v.  St.  Louis,  etc., 
R.  Co.,  71  Mo.  164,  36  AmR  459;  Kelly 
V.  HlgglnsviUe,  185  Mo.  A.  55,  171  SW 
966;  Barnes  v.  Columbia  Lead  Co.,  107 
Mo.  A.  608,  82  SW  203;  Stumbo  v. 
Duluth  Zinc  Co.,  100  Mo.  A.  635.  76 
SW  186. 

N.  D. — Scherer  v,  Schlaberg,  18 
N.  D.  421,  122  NW  1000,  24  LRANS 
520. 

Pa. — ^Peters  v.  Bessemer,  etc.,  R. 
Co.,  225  Pa.  307,  74  A  61;  <3aldwell 
V.  Brown,  53  Pa.  463;  Pennsylvania 
R.  Co.  V.  Zebe,  33  Pa.  318;  C^grove  v. 
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parent  is  entitled  to  Tecover  not  only  the  peouniary 
value  of  his  services  up  to  his  majority,  after  de- 
ducting the  cost  of  his  maintenance  for  the  same 
period,  but  also  such  sum  as  would  be  equal  to  the 
pecuniary  benefits  which  plaintiff  had  a  reasonable 


ezpec^tation  of  leeeiving  after  he  reapbed  the  age 
of  majority,'*  at  least  where  there  is  proof  of  the 
indigent  or  dependent  condition  of  the  parents." 
Rules  somewhat  different  from  those  just  stated  '* 
are  found  in  the  decisions  of  a  few  jurisdictions,*' 


Hay,  54  Pa.  Super.  175;  McCleary  v. 
Pittsburg  R.  Co.,  47  Pa.  Super.  S66; 
Ksher  v.  Mineral  R.,  etc.,  Co,,  2S  Pa. 
Super.  333;  Birmingham  v.  Dorer,  3 
Brewst.  69;  Lehigh  Iron  Co.  v.  Rupp, 
12  WklyNC  47;  Coakley  v.  North 
Pennsylvania  R.  Co.,  5  PaLJR  444. 
And  see  Kost  v.  Ashland  Borough, 
336  Pa.  164,  169,  84  A  691  (where,  in 
setting  aside  a  verdict  for  three 
tho'isand  five  hundred  dollars  dam- 
ages for  the  death  of  a  female  child 
ten  years  old.  the  court  said:  "The 
total  loss  proved,  including  all  the 
ezpeniies  Incurred,  was  )122.69.  .  .  . 
The  difference  between  these  amounts 
presumably  represents'  the  jury's  es- 
timate of  the  present  worth  of  the 
services  of  a  school  girl  ten  years  old 
or  her  probable  earnings,  during  mi- 
nority, less  the  cost  of  maintenance 
and  education  taking  into  considera- 
tion the  uncertainties  of  health  and 
alcknesB  and  of  life  and  death.  It 
is  inconceivable  that  the  amount  of 
the  verdict  was  the  result  of  an  In- 
telligent effort  to  ascertain  or  ap- 
proximate an  amount  which  would 
be  compensation  for  pecuniary  loss. 
The'  only  proof  upon  the  subject  was 
that  she  assisted  an  older  sister  In 
household  work  and  the  care  of 
younger  children  of  the  family.*  So 
many  uncertain  elements  enter  into 
any  estimate  of  the  pecuniary  loss 
of  a  parent  by  the  death  of  a  minor 
child  that  the  subject  is  always  one 
of  dlfflculty,  but  as  In  other  cases,  a 
recovery  must  be  based  on  proofs, 
and  without  them  no  verdict  should 
be  permitted  to  stand"). 

Porto  Rico. — Morales  v.  San  Juan 
Light,  etc.,  Co.,  4  Porto  Rico  Fed.  361. 

R.  I. — Powell  V.  Rousseau,  38  R.  I. 
294,  94  A  867;  Schnable  v.  Providence 
Public  Market,  24  R.  I.  477,  53  A  634. 

Wash. — Kanton  v.  Kelly,  65  Wash. 
614.  118  P  890,  121  P  833;  Dean  v. 
Oregon  R.,  etc.,  Co..  38  Wash.  565,  80 
P  842:  Hedrlck  v.  Ilwaco  R.,  etc.,  Co., 
4  Wash.   400,   30  P  714. 

"The  chances  of  survivorship,  and 
of  his  ability  and  willingness  after 
he  should  become  of  age  to  support 
the  parent,  are  matters  too  vague, 
uncertain,  and  remote  to  enter  into 
an  estimate  of  damages  merely  com- 
pensatory." Schnable  v.  Providence 
Public  Market,  24  R.  I.  477,  480,  53  A 
634 

ra]  Za  the  luMat  caa*  which 
sustains  this  doctrine,  the  court 
bases  Its  argument  upon  the  ground 
that,  as  a  minor  has  no  legal  right 
to  his  own  services  or  earnings,  even 
though  he  is  working  for  himself 
with  his  father's  consent,  when  he 
aids  his  father,  whether  by  his  per- 
sonal services  or  by  contributions 
from  his  earnings,  he  is  only  render- 
ing to  him  what  is  already  his;  and 
the  act,  however  often  repeated,  af- 
fords a  vague  conjecture,  but  no  le- 
gal evidence,  of  what  he  will  do  after 
majority,  when  he  has  the  absolute 
right  to  serve  whom  he  pleases  with- 
out the  fear  of  personal  interfer- 
ence. Baltimore  v.  R.  Co.,  24  Md.  84, 
87  AmD  600. 

33.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Wilder.  92  Fed.  953,  35  CCA  105  (un- 
der Texas  statute). 

Cal. — Bond  v.  San  Francisco  Unit- 
ed R.  Co.,  159  Cal.  270,  113  P  366,  48 
LRANS  687,  AnnCasl912C  60.  But 
compare  Morgan  v.  Southern  Pae.  Co., 
95  Cal.  510,  SO  P  603,  29  AmSR  143, 
17  LRA  71;  Cleary  v.  City  R.  Co.,  76 
Cal.  240,  18  P  269  (both  of  which 
seem  to  exclude  as  an  element  of 
damages  any  services  which  may  be 
rendered  by  the  child  after  majority). 
Contra  Clark  v.  Tulare  Lake  Dredg- 
ing Co.,  14  Cal.  A.  414,  112  P  565. 


Colo.— Pierce  v.  Conners,  20  Colo. 
178,   37   P  721,  46  AmSR  279. 

Ida. — ^Holt  V.  Spokane,  etc.,  R.  Co., 
3   Ida.    (Hash.)    70S.    36    P    39. 

111. — Chicago,  etc.,  R.  Co.  v.  Beaver, 
199  111.  34,  65  NE  144  [aff  96  111.  A. 
558];  Illinois  Cent.  R.  Co.  v.  Rear- 
don,  157  111.  372,  41  NB  871;  Illinois 
Cent.  K.  Co.  v.  Slater,  129  111.  91,  21 
NK  575,  16  AmSR  242,  6  LRA  418; 
Chicago  V.  Keefe,  114  111.  222,  2  NE 
267,  55  AmR  860;  Carlin  v.  Deahl,  172 
111.  A.  197;  Chicago,  etc.,  R.  Co.  v. 
Louderback,  125  111.  A.  323;  Illinois 
Cent.  R.  Co.  v.  Johnson,  123  111.  A. 
300  [rev  on  other  grounds  221  III.  42, 
77  NE  592];  West  v.  Chicago  St.  R. 
Co.  v.  Dooley,  76  111.  A.  424:  Callaway 
V.  Spurgeon,  63  III.  A.  671;  Bradley 
V.  Sattler,  64  111.  A.  604  [aff  166  111. 
603,  41  NE  171];  McLean  (bounty  Coal 
Co.  V.  McVey,  38  111.  A.  158.  But  see 
Rocxford,  etc.,  R.  Co.  v.  Delaney,  82 
111.  198,  25  AmR  308  (where.  In  an 
action  by  an  administrator  to  re- 
cover for  the  death  of  a  child  where 
the  next  of  kin  was  the  father  of  the 
child,  an  instruction  as  to  the  ques- 
tion of  damages  that  the  jury  shoull 
take  into  consideration  the  value  of 
the  services  of  the  deceased  from  the 
time  of  his  death  until  he  would  have 
been  twenty-one  years  of  age,  de- 
ducting therefrom  what  It  would  have 
been  worth  to  feed  and  clothe  him 
during  that  time,  was  held  to  be 
proper,  although  the  judgment  was 
reversed  because  of  error  in  other 
Instructions). 

Kan. — Griffln  v.  Fredonla  Brick  Co., 
90  Kan.  376,  133  P  574;  Atchison,  etc.. 
R.  Co.  v.  Cross,  58  Kan.  424,  49  P 
599. 

Me. — Curran  v.  Lewiston,  etc.,  B. 
Co.;  112   Me.   96,  90  A  973. 

Mlsft. — Cumberland  Tel.  Co.  ▼.  An- 
derson, 89  Miss.  732,  41  S  263  tdlst 
Mobile,  etc.,  R.  Co.  v.  Watly,  69  Miss. 
145,  13  S  825  (under  an  earlier  stat- 
ute narrower   in   its  provisions)]. 

Mont. — Hollenback  v.  Stone,  etc.. 
Engineering  Corp.,  46  Mont.  659,  129 
P  1058;  Oilman  v.  O.  W.  Dart  Hard- 
ware CU>..  42  Mont  9B,  111  P  650. 

Nebr. — Draper  v.  Tucker,  69  Nebr. 
434,  95  NW  1026;  Missouri  Pac.  B. 
Co.  v.  Baler,  37  Nebr.  285,  66  NW 
918  [writ  of  error  dism  164  U.  S. 
610  mem,  14  SCt  1149  mem,  38  L.  ed. 
1083  mem];  Johnson  v.  Missouri,  etc., 
R.  Co.,  18  Nebr.  690,  28  NW  847. 

N.  J. — Morhart  v.  North  Jersey  St. 
R.  Co..  64  N.  J.  L.  236.  46  A  812.  But 
compare  May  v.  West  Jersey,  etc.,  R. 
Co.,  62  N.  J.  L.  67,  42  A  166  (holding 
that,  in  an  action  by  a  father  for  the 
wrongful  death  of  his  child,  where 
the  case  was  tried  upon  the  basis 
that  the  father  was  entitled  to  the 
earning  capacity  of  the  deceased  un- 
til he  should  arrive  at  the  age  of 
twenty-one  years.  If  he  lived  so  long, 
and  not  beyond  that  time,  a  verdict 
awarding  damages  greatly  in  excess 
of  what  the  evidence  showed  that  the 
deceased  could  have  earned  during 
fils  minority  would  not  be  permit- 
ted to  stand).  Contra  Telfer  v. 
Northern  R.  Co.,  80  N.  J.  L.  188. 

N.  T. — ^Birkett  v.  Knickerbocker  Ice 
Co.,  110  N.  T.  604.  18  NE  108;  Mc- 
Govern  v.  New  York  Cent.,  etc.,  R. 
Co..  67  N.  T.  417;  Connaughton  v.  Sun 
Printing,  etc.,  Assoc,  72  App.  Dlv. 
316,  76  NTS  766;  Ford  v.  Monroe,  20 
Wend.  210. 

Tex. — StI.  Louis,  etc..  R.  Co.  v. 
Shiflet.  98  Tex.  102.  81  SW  524;  San 
Antonio  Tract.  Co.  v.  White,  94  Tex. 
468,  61  SW  706;  Ft.  Worth,  etc.,  R. 
Co.  T.  Morrison.  93  Tex.  627,  56  SW 
745;  Taylor,  etc..  R.  Co.  v.  Warner, 
84  Tex.  122,  19  SW  449.  20  SW  823; 
Houston   City  St.   R.   Co.   v.   Sciacca, 


80  Tex.  $60,  16  SW  31;  Gulf,  etc..  R. 
Co.  V.  Compton.  75  Tex.  667,  13  SW 
667;  Missouri  Pac.  R.  Co.  v.  Lee.  70 
Tex.  496,  7  SW  867;  Galveston  v. 
Barbour,  62  Tex.  174,  60  AmR  S17; 
Houston,  etc.,  K.  Co.  v.  Nixon,  82  Tex. 
19;  Kansas  City,  etc..  R.  Co.  v.  Starr. 
(Civ.  A.)  194  SW  637;  Gulf.  etc..  R. 
Co.  V.  Prazak,  (Civ.  A.)  181  SW  711, 
712  [clt  Cyc];  Galveston,  etc,  R.  Co. 
V.  Pigott,  64  Tex.  Civ.  A.  367.  116  SW 
841;  Galveston,  etc..  R.  Co.  v. 
Olds,  (Civ.  A.)  112  SW  78T;  Mis- 
souri, etc..  R.  Co.  V.  Snowden. 
44  Tex.  Clv.  A.  609,  99  SW  865; 
Freeman  v.  Carter,  28  Tex.  Clv.  A. 
571.  67  SW  527;  Texas,  etc,  R.  Co. 
V.  Harby.  28  Tex.  Clv.  A.  24.  67  SW 
641;  Cole  v.  Parker.  27  Tex.  Clv.  A. 
568,  66  SW  175;  Houston,  etc.,  R.  Co. 
V.  White,  23  Tex.  Civ.  A.  280,  66  SW 
204;  San  Antonio  St.  R.  Co.  v.  Mech- 
ler,  (Clv.  A.)  29  SW  202  [alf  87  Tex. 
628,  30  SW  899];  Galveston,  etc..  K. 
Co.  V.  Davis.  4  Tex.  Clv.  A.  468.  2$ 
SW  801.  Contra  Chicago,  etc..  R.  Co. 
V.  Loftis.  (Clv.  A.)  168  SW  403;  Tex- 
as, etc.,  R.  Co.  V.  Yarbrough.(Clv.  A.) 
73  SW  844;  Missouri,  etc.,  R.  0>.  v. 
Kemendo,  68  Tex.  Civ.  A.  386,  124  SW 
968. 

Utah. — ^Beaman  v.  Martha  Wash- 
ington Mln.  Co.,  23  UUh  1S».  63  P 
631. 

Va. — Colonial  Coal,  etc.,  CJo.  v. 
Gass.  114  Va.  24,  76  ks  77S. 

"If  the  objection  be  that  It  is  dif- 
ficult to  ascertain  the  amount  of  the 
damages  caused  by  loss  of  benefits 
after  majority.  It  should  be  noted 
that  this  objection  might  also  be 
made,  although  perhaps  with  less 
force,  to  tl  e  damages  for  loss  of 
services  before  majority.  '  There  can 
be  no  certainty  that  a  child  will  live 
to  majority  and  perform  services  for 
his  parents.  If  he  lives,  he  may 
sicken,  and  become  a  burden  to  his 
parents.  Still,  it  is  not  contended, 
as  to  damages  up  to  a  child's  major- 
ity, that  the  difficulty  in  ascertaining 
them  Is  a  sufficient  ground  for  reject- 
ing a  claim  for  them.  It  is  evident 
that  there  Is  much  dlfSculty  in  as- 
sessing damages  resulting  from  loss 
of  life,  and  that  strict  accuracy  can- 
not be  expected  in  a  matter  involving 
so  much  uncertainty.  Yet  the  right 
of  recovery  for  injuries  resulting 
from  death  being  plainly  given,  the 
courts,  availing  themselves  of  all  the 
circumstances  which  may  assist  them 
in  reaching  a  proper  conclusion. 
must,  whenever  possible,  afford  the 
relief  which  the  lawmaker  intends  to 

five."  Texas,  etc.,  R.  Co.  v.  Wilder, 
2  Fed.  953,  955,  36  CCA  105. 
"The  damages  In  a  case  of  this 
character  consist  of  the  pecuniary 
value  of  the  child's  life  to  the  par- 
ents, and  there  Is  no  rule  which  con- 
fines these  damages  to  a  portion  of 
the  child's  probable  lifetime.  The 
duration  of  the  child's  life,  as  well 
as  the  pecuniary  benefits  likely  to 
have  been  derived  from  the  child  dur- 
ing its  life  had  it  lived,  was  of  ne- 
cessity a  question  addressed  to  the 
sound  judgment  of  a  jury."  San  An- 
tonio St.  R.  Co.  V.  Mechler.  (Tex.  Clv. 
A.)  29  SW  202.  208  (aff  87  Tex.  628. 
30    SW    899]. 

33.  Hayes  v.  Chicago,  etc.  R.  Co.. 
131  Wis.  399.  Ill  NW  471;  Bright  V. 
Barnett.  88  Wis.  299.  60  NW  418.  26 
LRA  624;  Thompson  v.  Johnston 
Bros.  Co..  86  Wis.  676,  67  NW  298: 
Johnson  v.  Chicago,  etc.  R.  Co..  64 
Wis.  425.  26  NW  223;  Potter  v.  Chi- 
cago, etc.,  R.  Co..  21  Wia  S77,  94 
AmD  548. 

34.  See  supra  text  and  notes  31- 
33. 

SS.     See  cases  infra  notes  86-39. 


For  later  oases,  developments  and  obaiifea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numVer. 
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DEATH 
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as  in  Arkanaaa,**  Oklahoma,*^  Oeoigia,**  and  Looiai- 
ana.** 

Lack  of  Mraiwg  capacity.  The  better  view  is  that 
the  fact  that  children  at  the  time  of  the  wrongful 
death  had  no  earning  capacity  will  not  of  itself  pre- 
vent a  recovery  of  substantial  dami^es/o 

How  nJne  of  aerricea  estimated.*^  The  mental, 
moral,  and  physical  characteristics  of  the  child  mnst 
be  considerad,*'  as  well  as  his  expectation  of  life, 
in  determining  the  extent  of  the  pecuniary  aid  which 
he  would  probably  give  to  his  parents,*'  and  the 
jury  are  authorized  to  take  into  consideration  the 
probable  future  increase  of  earning  capacity  of  the 
child.**  Nevertheless  the  value  of  the  services  is  to 
be  estimated  on  the  basis  of  what  ehildroi  in  the 
same  condition  and  station  in  life  and  of  like  ca> 
pabilities  are  ordinarily  worth,  without  r^^d  to  any 
pecidiar  value  which  the  parents  might  attach  to  the 
child's  serrices.**    In  ease  the  minor  is  a  girl,  the 


jury  cannot  consider  the  chance  of  her  marrying  be- 
fore she  arrives  at  full  age,  where  there  is  no  clear 
evidence  before  them  Jay  which  they  could  arrive  at 
a  reasonably  definite  conclusion  on  the  subject.** 

Where  the  statute  is  penal  in  its  character,  there 
can  be  no  recovery  for  loss  of  services  of  a  child;*' 
and  the  amount  recoverable  under  some  penal  stat- 
utes depends  entirely  upon  the  degree  of  culpability 
of  defendant  and  cannot,  when  a  cause  is  made  out, 
be   greater   nor  less    than    the    amount   fixed   by 

[$  202]  bb.  Of  Adidt  Child.**  When  the  action 
b  by  a  parent  for  the  death  of  an  adult  son,  sub- 
stantial damages  are  recoverable  only  by  showing 
that  the  deceased  had  been  of  actual  pecuiiiaiy  bene- 
fit to  his  parent,  or  that  such  benefit  might  be  rea- 
sonably expected  by  the  continuance  of  his  life,  the 
reasonable  character  of  such  expectation  to  appear 
from  the  facts  in  evidence,"^  such  as  for  instance 


3S.  r&l  Ili  Aikaasaa  (1)  the  court 
seems  to  have  adopted  a  rale  which 
is  a  modUloation  of  the  two  rules 
stated  In  the  text.  Where  It  Is  shown 
that  the  child  manifested  an  intent 
to  aid  his  parents  after  maiority,  the 
Jury  are  not  bound  to  conflne  their 
consideration  to  his  minority,  but 
may  take  into  account  the  father's 
expectation  of  pecuniary  benefit  from 
the  contlnijance  of  the  child's  life 
after  his  majority.  St.  Louis,  etc.,  R. 
COy  y.  Davis,  SS  Ark.  462,  18  SW  628. 
(2f  And  on  the  other  hand,  if  it  is 
shown  that  the  child  was  of  such 
tender  years  that  it  was  Incapable  of 
affording  evidence  of  any  Intent  to 
render  pecuniary  aid  after  majority 
to  its  parents,  the  recovery  must  be 
confined  to  the  expectation  of  pe- 
cuniary benefit  from  the  services  of 
the  child  up  to  the  time  of  its  major- 
ity. St.  tiouls.  etc..  R.  Co.  V.  Free- 
man, S6  Ark.  41;  Little  Rock,  etc,  R. 
Co.  ▼.  Barker,  33  Ark.  S50,  33  AmR 
44. 

87.  [a]  tA  OUahoma  it  has  sim- 
ilarly been  held  that  the  measure  of 
damaKGB  In  an  action  by  the  parent 
(or  the  wronerful  killing  of  his  child 
Is  compensatory  only;  aird  unless 
there  is  evidence  which  shows  the 
dependent  condition  of  the  surviving 
parent  and  the  disposition  of  the 
child  in  its  relation  to  the  parent, 
and  a  reasonable  expectation  that  the 
child  would  contribute  after  its  ma- 
jority to  the  support  of  the  parent, 
the  measure  of  damages  to  which  the 
parent  Is  entitled  Is  limited  to  such 
an  amount  as  will  compensate  him 
for  the  loss  of  the  child's  services 
to  the  time  of  his  majority.     Musko- 

gee  Electric  Tract.  Co.  v.  Hairel,  46 
kl.  409.  148  P  1005. 
38.  [a]  Zn  CNoz(l*  (1)  if  the 
child  was  capable  of  rendering  serv- 
ices of  value  at  the  time  of  the  homi- 
cide, plaintiff  Is  entitled  to  recover 
for  loss  of  services  during  the  re- 
mainder of  his  minority.  Central  of 
Georgia  R.  Co.  v.  James,  143  Oa.  758, 
85  SE  920;  James  v.  Central  of  Geor- 
gia R.  Co.,  138  Ga.  415,  75  SE  431, 
41  LRANS  796.  AnriCasl913D  468; 
Augusta  Factory  v.  Davis,  87  Ga.  648, 
13  SE  677.  (2)  On  the  other  hand,  if 
the  child  was  not  capable  of  render- 
ing services  at  the  time  of  his  death, 
there  can  be  no  recovery  for  loss  of 
services.  Cranshaw  v.  Louisville, 
etc.,  R.  Co.,  15  Ga.  A.  182,  82  BE  767; 
Southern  R.  Co.  v.  fovenla,  100  Ga. 
46,  29  SB  219,  62  AmSR  312,  40 
LRA  263.  (3)  Contrary  to  the  gen- 
eral rule.  It  has  been  held  by  an  In- 
termediate court  of  this  state  that 
there  shall  be  no  deduction  for  the 
usual  and  reasonable  expenses  of  car- 
ing for  and  rearing  the  child  to  its 
majority.  Savannah  Electric  Co.  v. 
Dixon.  18  Ga.  A.  314.  89  SE  373. 

[b]  At  what  MT*  child  oapaU*  of 
MBdMlnr  sarvloea. — It  cannot  be 
said,  as  a  matter  of  law,  that  a  child 


two  years,  ten  months,  and  twenty 
days  old,  who.  it  was  alleged,  was  "a 
precocious  child,"  was  capable  of 
running  and  did  run  errands  for  the 
petitioner,  was  strong  and  robust, 
with  unusual  physical  powers  for  a 
child  of  his  age,  and  did  ren- 
der, and  was  capable  of  ren- 
dering, services  to  petitioner  that 
were  at  the  time  worth  five  dollars 
per  month,  etc.,  was  so  Incapable  of 
performing  such  valuable  services 
that  a  defendant  corporation  would 
not  be  liable  in  <3bamages  for  the 
homicide  of  such  child,  if  it  Is  shown 
on  the  trial  of  the  case  that  the  kill- 
ing was  tortious  and  not  Justified. 
James  v.  Central  of  Georgia  R.  Co., 
138  Ga.  415.  75  SE  431,  41  LRANS 
795,    AnnCasl913D    463. 

ae.  [a]  ZB  XKmlaiaaa  (1)  while  the 
parent,  in  case  of  need,  has  the  right 
to  look  to  the  child  for  support,  such 
right  is  not  an  element  that  can  be 
considered  In  a  suit  brought  by  the 
parent  to  recover  damages  resulting 
to  him  from  the  death  of  his  child 
through  the  negligence  of  his  em- 
ployer, when  It  does  not  appear  that 
the  parent  is  in  need,  or  is  likely  to 
be  In  need.  Bourg  v.  Brownell-Drews 
Lumbar  Co..  120  La.  1009.  45  S  972, 
124  AmSR  443.  (2)  And  the  earnings 
of  a  minor  are  not  to  be  considered  in 
a  suit  brought  by  a  parent  for  the 
death  of  such  minor,  since  the  usu- 
fruct which  the  parent  enjoys  upon 
the  estate  of  the  minor  does  not  ex- 
tend to  any  estate  which  the  child 
may  acquire  by  his  own  labor. 
Bourg  V.  Brownell-Drews  Lumber 
Co.,  120  La.  1009,  45  S  972,  124  AmSR 
448. 

40.  Whltmer~v.  El  Paso,  etc.,  Co., 
201  Fed.  193,  119  CCA  637;  Hough- 
klrk  V.  Delaware,  etc.,  C^nal  Co.,  92 
N.  T.  219.  44  AmR  370;  Ihl  v.  Forty- 
Second  St.,  etc..  Ferry  R.  'Co..  47 
N.  T.  317,  7  AmR  460.  But  compare 
Georgia  oases  supra  note  38. 

41.  Emandpatloa  of  ohUdraa  see 
infra  }   228. 

43.     See  cases  infra  note  43. 

43.  Colo. — Pierce  v.  Conners,  20 
Colo.  178,  37  P  721.  46  AmSR  279. 

111. — Calloway  v.  Spurgeon,  63  111. 
A.  671. 

Ind. — EHwood  v.  Addison,  26  Ind.  A. 
28,  69  NB  47. 

N.  J. — Telfer  v.  Northern  R.  Co., 
SO  N.  J.  L.  188. 

N.  T. — Heusner  v.  Houston,  etc., 
R.  Co.,  7  Misc.  48.  27  NTS  365. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Da- 
vis,  4  Tex.  Civ.  A.   468.  23  SW  301. 

Evldsno*  as  to  Ufa  aspeotaiicy  seo 
infra   S   238. 

44.  Clark  v.  Tulare  Lake  Dredging 
Co.,  14  Cal.  A.  414,  112  P  664;  Cen- 
tral of  Georgia  R.  Co.  v.  James.  143 
Ga.  753.  85  SE  920;  Belts  Co.  v. 
Hancock,  139  Ga.  198.  77  SE  77;  Kll- 
berg  V.  Vltch,  171  App.  Dlv.  89,  156 
NTS  971. 

Bvldemo*  to  allow  lacrtaa*  in  eanu 


liitr  capadty  see  Infra  I   246. 

40.  St.  Loul-s,  etc.,  R.  Co,  V.  Free- 
man, 36  Ark.  41. 

46:  Seaman  v.  Farmers'  L.  As  T. 
Co.,  IB  Wis.  678. 

^.  Alabama  Great  Southern  R. 
Co.  V.  Burgess,  116  Ala.  809,  22  S 
913;  Denver,  etc.,  R.  Co.  v.  Frederic, 
67  Colo.  90,  140  P  463. 

48.  Denver,  etc..  R.  Co.  v.  Fred- 
eric 67  Colo.  90.  140  P  463. 

49.  Farests  of  adult  <fliUd  as  baa*. 
floiarlaa  see  supra  J  62. 

60.  Ark. — Fordyre  v.  McCants,  61 
Ark.  509,  11  SW  694,  14  AmSR  69, 
4  LRA  296. 

Kan. — Cherokee,  etc.  Coal,  etc,  Ca 
V.  Limb,  47  Kan.  469,  28  P  181. 

Miss. — Illinois  Central  ».  Co.  v. 
Crudup.  63  Miss.  291. 

N.  C. — Dooley  v.  Seaboard  Air  Line 
R.  Co.,  168  N.  C.  454.  79  SB  970. 

Tex. — Wlnnt  v.  International,  etc, 
R.  Co.,  74  Tex.  82,  11  SW  907,  5  LRA 
172. 

Ont. — ^Mason  v.  Bertran,  18  Ont.  1; 
Johnston  v.  Clark,  4  OntWN  202,  23 
OntWR  196    7  DomLR  361. 

See  also  Louisville  etc.,  B.  Co.  v. 
Wright.  134  Ind.  509,  34  NB  314 
(holding  that.  In  an  action  by  the 
father  for  the  death  of  his  son  caused 
by  the  negligent  act  of  a  railroad 
company,  the  son  being  unmarried 
and  of  age,  and  the  father  and  moth- 
er being  the  only  heirs  at  law  of  such 
son,  an  instruction  given  to  the  Jury 
to  the  effect  that  they  should  assess 
a  sum  of  money  equal  to  the  amount 
which  the  deceased  would  most  prob- 
ably have  earned  during  that  period 
of  his  life  in  which  he  would  prqb- 
ably  have  earned  money,  deducting 
therefrom  the  reasonable  and  proba- 
ble cost  of  his  own  support  and  per- 
sonal outlay,  making  fair  deduction 
for  present  payment  of  such  sum,  is 
erroneous;  the  decedent  being  under 
no  legal  obligation  to  support  his 
father  and  mother,  and  It  not  being 
probable  that  they  would  have  sur- 
vived him  and  become  his  heirs,  the 
measure  of  damages  must  be  differ- 
ent from  a  cause  .where  the  decedent 
leaves  a  wife,  or  a  wife  and  children). 

[a]  Bale  aiipUed. — Plaintiff's  son 
who  had  just  come  of  age  was  killed 
by  an  accident  in  defendant's  ma- 
chine shop,  where  he  had  been  tem- 
porarily employed.  For  about  two 
years  previously  he  had,  while  at- 
tending school,  worked  on  his  fath- 
er's farm,  as  farmer's  sons  usually 
do,  without  wages,  and  It  was  Intend- 
ed that  he  should  study  medicine  at 
an  expense  to  his  father  of  about 
one  thousand  dollars,  the  course  last- 
ing three  or  four  years,  and  In  the 
vacations,  while  so  engaged  In  ac- 
quiring his  Intended  profession,  it 
was  expected  that  he  would  work  at 
home  as  usual.  In  an  action  by  his 
father  as  administrator  to  recover 
damages  for  the  death  of  his  son  It 
was  held  that  he  could  have  no  rea- 
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the  age  of  deceased,*^  his  wages,*'  habits  as  to 
economy,"  and  amount  of  help  given  by  deceased 
to  his  parent."*  Furthermore,  in  estimating  'the 
amount  of  damages  recoverable,  it  is  the  expectancy 
of  life  of  the  parent  and  not  of  the  child  which  is 
to  be  taken  into  consideration,  if,  as  is  usually  the 
case,  the  child's  expectancy  of  life  exceeds  that  of 
the  parent.'" 

[$  203]  (b)  In  Action  by  Personal  Bepresenta- 
tive  of  Minor  Child  or  Wife."°  Ordinarily,  in  an  ac- 
tion by  the  personal  representative  of  a  minor  child 
for  his  death,  he  is  not  entitled  to  recover  any  dam- 
ages accruing"  prior  to  the  time  when  the  child 
would  have  attained  majority."'  The  amount  to  be 
recovered  is  the  pecuniary  loss  to  the  estate  in  being 
deprived  of  the  minor's  possible  accumulations  after 
reaching  majority,"'  or,  as  otherwise  expressed,  the 
probable  value  of  decedent 's  estate  had  he  lived  out 
his  expectancy.""  A  limitation  of  the  rule  is  that, 
where  the  father  bring^suit  as  administrator  under  a 
statute  permitting  a  recovery  for  his  exclusive  bene- 
fit, he  may  recover  for  loss  of  services  of  decedent.*" 
Under  a  statute  providing  that  the  aihount  recovered 
by  the  personal  represeptative  shall  be  distributed 
among  the  kindred  of  the  decedent  in  the  order 
therein  named,  and  in  certain  events  shall  become  a 
part  of  his  estate  for  the  payment  of  debts,  the 

sonable  expectation  of  pecuniary  or 
material  benefit  from  the  eon's  life, 
and  a  nonsuit  was  ordered  to  be  en- 
tered.    Mason  v.  Bertram,  18  Ont.  1. 

[b]  Xa  Mfnr  Kanw^Ur*,  Pub.  St. 
(1901)  c  1»1  {  11  (L.  [1913)  o  201 
{  1),  limiting  the  amount  of  damages 
that  may  be  recovered  In  an  admin- 
istrator's action  for  a  death  to  seven 
thousand  dollars  unless  there  Is  a 
dependent  father.  In  which  case  the 
limit  Is  ten  thousand  dollars,  does 
not  attempt  to^glve  to  the  depend- 
ency of  the  father  the  quality  of  be- 
ing an  element  of  damages  which  the 
Jury  is  authorized  to  consider  In  de- 
termining the  pecuniary  extent  of 
the  injury,  but  merely  establishes  a 
limit  to  the  recoverable  damages,  al- 
though the  actual  damages  may  ex- 
ceed the  statutory  limit.  Welch  v. 
Boston,  etc.,  R.  Co.,   99  A  296. 

51.  Johnston  v.  Clark,  i  OntWN 
202,  23  OntWR  196,  7  DomLR  361. 

Brldanoc  «■  to  Uf«  •spaotaacy  see 
infra   {  239. 

53.  Johnston  v.  Clark.  4  OntWN 
202,  28  OntWR  196,  7  DomLR  361. 

avMeno*  as  to  aamliif  oapaoltjr 
see  Infra  fi  245. 

53<  Johnston  v.  Clark,  4  OntWN 
202,  23  OntWR  196,  7  DomLR  361. 

Evldanoa  aa  to  charaotar  and  Iiab- 
Ita  see  Infra"  S  244. 

64.  Johnston  v.  Clark,  4  OntWN 
202.  23  OntWR  196,   7  DomLR  361. 

55.  Fordyco  v.  McCants,  61  Ark. 
609,  11.  SW  694,  14  AmSR  65,  4  LRA 
296;  Fidelity  Land,  etc.,  Co.  v.  Bu«- 
zard,   69  Kan.  330,  76   P   832. 

[a]  Enronaona  inatraotioii.^— An 
instruction  that  the  measure  of  dam- 
ages la  the  probable  earnings  of  the 
child  during  his  probable  life,  less 
expenses,  etc.,  is  erroneous  as  per- 
mitting the  parent  to  recover  as  a 
loss  to  himself  the  earnings  of  the 
child  for  a  period  after  the  parent  is 
presumed  to  have  died.  Fordyce  v. 
McCants.  Bl  Ark.  509,  11  SW  694, 
14  AmSR  69,  4  LRA  296. 

Srldaaoa  aa  to  Ufa  azpactanoy  see 
infra-  I  240. 

56.  Peraonal  TvprnaantatiTai 
Beneficiary  see  supra  {  58. 
Party  plaintiff  see  supra   {   116. 

67.  Morris  v.  Chicago,  etc..  R.  Co., 
26  Fed.  22;  Tutwiler  Coal,  etc.,  Co. 
v.  Unslen,  129  Ala.  336,  30  S  600; 
Alabama  Connellsvilie  Coal,  etc.,  Co. 
v.  Pitts,  98  Ala.  29B,  13  8  136;  Florida 
East  Coast  R.  Co.  v.  Hayes,  67  Fla. 


101,  64  S  504;  dalllnger  v.  Rader, 
163  N.  C.  488,  69  SB  497. 

"Where  the  decedent  was  an  in- 
fant, the  loss  or  damage  to  the  estate 
would  not  begin  until  aftef-  the  time 
he  would  have  become  of  age."  Flor- 
ida East  Coast  R.  Co.  v.  Hayes,  67 
Fla.  101,  104,  64  S  604  [cit  Florida 
Bast  Coast  R.  Co.  v.  Hayes,  66  Fla. 
689.    64    S    274]. 

[a]  Tlia  raaaoB  is  the  father  would 
be  liable  for'  his  maintenance  and  en- 
titled to  his  earnings  and  the  bene- 
fit of  his  labor  until  the  child  reached 
majority.  Tutwiler  Coal,  etc.,  Co.  v. 
Enslen,  129  Ala.  336,  30  S  600;  Ala- 
bama Connellsvilie  Coal,  etc,  Co. 
v.  Pitts,  98  Ala.  286,  13  S  135. 

[b]  A  fathar  anlnff  •■  admlntotnt- 

tor  for  death  of  his  infant  child  can- 
not recover  for  loss  of  services  of 
such  child,  the  right  if  any  being  in 
the  father  Individually.  Ballinger  v. 
Rader,  153  N.  C.  488,  69  SE  497. 

68.  Morris  v.  Chicago,  etc.,  R.  Co., 
23  Fed.   22. 

5S.  Tutwiler  Coal,  etc..  Co.  v. 
Enslen,  129  Ala.  336,  30  S  600. 

•60.  McGovern  v.  New  York  Cen- 
tral, etc.,  R.  Co.,  67  N.  Y.  417,  424 
(where  it  was  further  said  that  the 
recovery  would  be  a  bar  to  another 
action  by  the  father  a's  such,  assum- 
ing that  he  had  a  right  of  action  in- 
dependent of  the  statute;  in  reach- 
ing this  conclusion  the  court  said: 
"The  point  is  certainly  not  free  from 
difflculty,  but  this  construction  of 
the  statute  is,  we  think,  permissible, 
and  it  is  convenient,  avoiding  as  it 
does  the  necessity  which  would  other- 
wise exist  of  splitting  up  what  is  sub- 
stantially a  single  claim,  and  bring- 
ing   two    actions    for    Its    recovery"). 

ei.  Linss  v.  Chesapeake,  etc.,  R. 
Co..  91  Fed.  964. 

69.  Linss  v.  Chesapeake,  etc,  R. 
Co..  91  Fed.  964. 

63.  Linss  V.  Chesapeake,  etc,  R. 
Co.,    91    Fed.    964. 

64.  Grand  Trunk  Western  R.  Co. 
v.  Qllpln,  208  Fed.  126,  125  CCA  278; 
Walker  v.  Lansing,  etc.,  Tract.  Co., 
156  Mich.  514,  121  NW  271;  Dickens 
v.  New  York  Cent.  R.  Co.,  23  N.  Y. 
158,  1  Keyes  23  [rev  28  Barb.  41]; 
Earl  V.  Tupper.  45  Vt.  276. 

65.  Orand  Trunk  Western  R.  Co. 
V.  Gllpln,  208  Fed.  126,  129,  125  CCA 
278  (where  it  is  said:  "The  husband 
being  entitled  to  his  wife's  services, 
and  not  the  wife  to  such  services,  the 


measure  of  damages  in  such  an  action  is  the  loss  to 
the  estate  of  decedent  caused  by  the  destruction  of 
his  earning  power,  excluding  the  value  of  his  life  to 
any  particular  .relative  who  is  a  beneficiary;*^  and 
in  case  of  an  infant,  the  value  of  his  earning  power 
during  minority  is  not  to  be  taken  into  account,"' 
nor  is  the  expense  of  his  maintenance  and  education 
during  that  time  to  be  deducted,  although  the  ad- 
ministrator suing  is  a  parent,  and  one  of  the  bene- 
ficiaries.** In  an  action  by  the  administrator  of  the 
estate  of  a  deceased  wife  for  loss  sustained  by  the 
wife's  estate,  there  can  be  no, recovery  for  loss  of 
the  wife 's  services  **  for  the  obvious  reason  that  the 
services  belong  to  the  husband.*" 

[i  204]  (c)  In  Action  by  Hosband.**  At  com- 
mon law,  the- husband  is  not  entitled  to  recover  for 
the  loss  of  services  of  his  wife,  where  death  was 
instantaneous,*'  but  under  the  statutes  of  most  juris- 
diction^  a  husband  is  entitled  to  recover  for  the  loss 
of  his  wife's  services  in  case  of  her  death  by 
wrongful  act.**  In  determining  the  amount  of  dam- 
ages in  cases  of  this  character,  where  future  con- 
tingencies and  a  variety  of  circumstances  must  be 
taken  into  consideration,  the  award  must  be  left  to 
turn  upon  the  sound  sense  and  deliberate  judgment 
of  the  jury.** 

[i  205]     (d)    In  Action  by  Brothers  or  Sisteis.'" 

wife  could  not,  if  living,  recover  for 
the  loss,  nor  could  h^r  estate  after 
her  death"). 

[a]  XnalMaa  adjalBlstmtor. — The 
mere  fact  that  the  suit  is  brought  by 
the  husband  as  administrator  of  the 
deceased  wife's  estate  does  not  affeci 
the  operation  of  the  rule.  He  can 
recover  only  for  the  pecuniary  loss 
sustained  by  her  next  of  kin,  and  the 
value  of  her  services  to  him  cannot 
be  considered  in  estimating  the  dam- 
ages. Dickens  v.  New  York  Cent.  R. 
Co.,  28  N.  Y.  158,  1  Keyes  23  [rev  28 
Barb.  41]. 

66.  xnslMBai 
Beneficiary  see  supra  S  61. 
Party  plalntltt  see  supra  {  119. 

67.  Eden  v.  Lexington,  etc,  R. 
Co.,  14  B.  Mon.   (Ky.)   165.' 

68.  U.  S. — Grand  Trunk  Western 
R.  Co.  v.  Gllpln,  208  Fed.  126,  125 
CCA  278. 

Ark. — Graysonla-Nashvllle  Lumber 
Co.  V.  Carroll.  102  Ark.  460, 144  SW  519. 

Colo. — Denver,  etc..  R.  Co.  v.  Gun- 
ning,   33   Colo.   280,   80  P   727. 

Mich. — Gorton  v.  Harmon,  152 
Mich.  473,  479,  116  NW  443,  15  Ann 
Cas  461  [cit  Cyc];  Nelson  ▼.  Lake 
Shore,  etc.,  R.  Co.,  104  Mich.  682,  63 
NW  993. 

Pa. — Pennsylvania  B.  <3o.  ▼.  Good- 
man, 62  Pa.  329. 

Tenn. — Knoxville  R.,  etc,  Co.  ▼. 
Davis,  3  Tenn.  Civ.  A.  522. 

Tex. — Chicago,  etc.,  R.  C!o.  v.  Gro- 
ner,  43  Tex.  Civ.  A.  264,  95  SW  1118; 
Gulf,  etc..  R.  Co.  V.  Soutbwick,  (Civ. 
A.)    30    SW    592. 

Can. — St.  Lawrence,  etc,  R.  Co.  v. 
Lett,  11  Can.  S.  C.  422  [dlsm  app  11 
Ont.  A.  1   (allowing  app  1  Ont.  545)]. 

N.  B. — Collins  V.  St  John,  38  N.  B. 
86. 

But  compare  infra  (  233. 

69.  Denver,  etc.,  R.  <3o.  v.  Gun- 
ning,  33  Colo.  280,  80  P  727. 

"The  service  of  a  wife  is  pecuni- 
arily more  valuable  than  that  of  a 
mere  hireling.  The  frugality.  Indus- 
try, UBefulneBB,^attentlon,  and  tender 
solicitude  of  a  wife  and  the  mother 
of  children,  surely  make  her  services 
greater  than  those  of  an  ordinary 
servant,  and  therefore  worth  more. 
These  elements  are  not  to  be  ex- 
cluded from  the  consideration  of  a 
jury  in  making  a  mere  money  esti- 
mate of  value."  Pennsylvania  R.  Co. 
v.  Goodman,  62  Pa.  329.  339. 

70.  Brothars  aad  alstan: 


For  lata*  oaaaa,  davalopmaata  and  ohaafaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not«  namber. 
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Ia  an  action  by  the  brothers  and  sisters  of  decedent, 
they  may  recover  for  the  loss  of  such  present  and 
future  assistance  as  they  might  reasonably  have  ex- 
pected where  it  appears  that  decedent  was  the  head 
of  a  family  which  he  maintained  and  aided  in  keep- 
ing together/*  To  authorize  a  recovery,  it  is  not 
essential  that  there  was  any  legal  obligation  to  ren- 
der the  services,^*  nor  is  it  necessary  that  the  parties 
themselves  should  have  fixed  any  pecuniary  value  on 
the  services.'* 

[i  2061  (3)  Loss  of  Society— (s)  To  Par- 
ents.'^ The  weight  of  authority  is  that,  where  the 
object  of  the  statute  is  to  permit  recovery  for  the 
pecuniary  loss  sustained  by  reason  of  death,  the  loss 
of  a  child's  society  is  not  an  element  which  may  be 
considered  in  estimating  the  damages  recoverable  by 
s  parent,"  but  in  some  jurisdictions  damages  o£  this 
character  have  been  allowed  '"  under  statutes  which 
do  not  differ  substantially  from  those  under  which 
the  opposite  conclusion  was  reached.  Under  statutes 
providing  that  such  damages  may  be  given  as  under 


the  circumstances  of  the  case  may  seem  just,  it  has 
been  held  that  the  jury  may  consider  as  an  element 
affecting  the  pecuniary  value  of  the  services  of  the 
deceased  to  his  parents  the  fact  that  they  have 
been  deprived  of  the  comfort,  society,  and  protec- 
tion of  their  child,''  although  these  matters  cannot 
be  considered  as  an  element  of  damt^  except  from 
a  pecuniary  standpoint.'*  Also,  damages  for  the  loss 
of  society  have  been  allowed  under  a  statute  provid- 
ing that  "every  act  whatsoever  of  man  that  causes 
damages  to  another  obligees  him  by  whose  fault  it 
happened  to  repair  it."  '• 

[$  207]  (b)  To  Husband  or  Wife.**  While 
there  is  authority  to  the  contrary,'^  the  weight  of 
authority  is  that,  where  the  damages  recoverable 
are  compensatory  only,  loss  of  decedent's  society  is 
not  an  element  of  damage  to  be  considered  where 
the  action  is  brought  by  a  husband  or  wife  for  the 
death  of  his  or  her  spouse.**  However,  solne  stat- 
utes expressly  provide  for  the  recovery  of  such  dam- 


Beneficlarles  see  supra  |  CS. 
Parties   plaintiff   see   aupra   f   123. 

71.  Smith  V.  Mtchlean  Cent.  R. 
Co.,  35  Ind.  A.  188,  73  NE  928;  Fucbs 
V.  Kansas  City  Southern  R.  Co.,  132 
lia.  782,  SI  S  790.  . 

75.  Smith  V.  Michigan  Cent!  R. 
Co.,  36  Ind.  A.  188,  73  NB  928;  Henry 
V.  Prenderrast,  (Ind.  A.)  94  NB 
1016. 

73.  Smith  V.  Michigan  Cent.  R. 
Co..  86  Ind.  A.  188,  73  NB  928;  Henry 
V.  Prender^ast,  (Ind.  A.)  94  NS  1016. 

74.  PazvDtai 
Beneflciarles  see  supra   {  82. 
Parties  plaintiff  see  supra  !  120. 

76.  U.  S. — American  R.  Co.  v.  Dld- 
rlckaen,  227  U.  S.  145,  33  SCt  224,  57 
1..  ed.  456  [rev  6  Porto  Rico  401] 
(Federal  Kmployers'  Liability  Act); 
Swift  ▼.  Johnson,  138  Fed.  887,  71 
CCA  619,  1  I.RANS  1161  (Minnesota 
statute);  Hall  v.  Oalveston,  etc,  R. 
Co.,   39   Fed.    18    (Texas   statute). 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Barker,  33  Ark.  350,  34  AmR  44. 

Me. — McKay  v.  New  Bngland 
Dredginr  Co.',  92  Me.  454,  43  A  29. 

Minn. — Bremer  v.  Minneapolis,  etc., 
R.  Co.;  96  Minn.  469,  lOS  NW  494; 
Hutchins  V.  St.  Paul,  etc.,  B.  Co.,  44 
Ulnn.  5,  46  NW  79. 

Miss. — Mobile,  etc.,  R.  C!o.  v.  Wat- 
ly,  69  Miss.  145.  ISl,  13  S  825.  Un- 
der a  later  statute  containing  differ- 
ent provisions,  damages  of  this  char- 
acter would  probably  be  recoverable. 
See   Infra    text   and   note    76. 

Mo. — Leahy  v.  Davis,  121  Mo.  227, 
25  SW  941;  Pranke  v.  St..  Louis,  110 
Mo.  616,  19  SW  988;  Parsons  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  286.  6  SW 
464;  Kelly  v.  Hlgglnsville.  185  Mo. 
A.  65,  171  SW  966;  Howard  v.  Scarrltt 
Est.  Co.,  161  Mo.  A.  552,  144  SW  185; 
Dando  v.  Home  Tel.  Co.,  126  Mo. 
A.  242,  103  SW  103;  Marshall  v.  Con- 
solidated Jack  Mines  Co.,  119  Mo.  A. 
270,  95  SW  972;  Knight  v.  Sadtler 
Lead,  etc.,  Co.,  75  Mo.  A.  641;  Hick- 
man V.  Missouri  Pac.  Railway,  22 
Mo.  A.  344.  Contra  Sharp  v.  Na- 
tional Biscuit  Co.,  179  Mo.  563.  78  SW 
787  (which  overlooks  all  the  previous 
Missouri  -  decisions    which   hold    oth- 

N.  J. — Telfer  v.  Northern  R.  Co., 
30  N.  J.  L.  188. 

Or. — McFarland  v.  Oregon  Electric 
K.  Co.,  70  Or.  27,  138  P  468,  AnnCias 
1916B  627. 

Pa. — (Taldwell  v.  Brown,  63  Pa.  458; 
Coakley  v.  North  Pennsylvania  R. 
Co.,   5  PaLJR  444. 

R.  I. — Schnable  v.  Providence  Pub- 
lic Market,  24  R.  I.  477,  63  A  634. 

Tex. — Taylor,  etc.,  R.  Co.  v.  War- 
ner, 84  Tex.  122,  19  SW  449,  20  SW 
823. 

Wis. — Potter  V.  Chicago,  etc,  R. 
Co.,   21  Wis.   372,  94  AmD  648. 

"Compensation  for  the  injury  is  to 


be 'measured  by  the  value  of  the  pe- 
cuniary Interest  of  the  father  in  hta 
child.  He  Is  to  be  compensated  for 
the  pecuniary  loss  sustained,  and  not 
otherwise.  It  Is  a  question  of  dol- 
lars enough  to  pay  for  the  loss  the 
father  has  sustained  by  the  death  of 
his  child,  on  the  theory  of  his  right 
to  his  services  during  his  minority." 
Mobile,  etc.,  R.  Co.  v.  Watly,  supra. 

"The  loss  of  the  society  or  com- 
panionship of  a  son  is  a  deprivation 
not  to  be  measured  by  any  money 
standard.  It  Is  not  a  pecuniary  loss 
under  such  a  statute  as  this."  Amer- 
ican R.  Co.  v.  Didrlcksen,  227  U.  S. 
146,  160,  33  SCt  224,  57  L.  ed.  466 
(Federal    Employers'    Liability   Act). 

7&  Morales  v.  San  Juan  Light, 
etc.,  Co.,*  4  Porto  Rico  Fed.  361;  Brick- 
man  v.  Southern  R.  Co.,  74  S.  C.  30C, 
64  SB  553. 

77.  tJ.  S. — Felt  V.  Puget  Sound 
Electric  B.  Co.,  176  Fed.  477  (Wash- 
ington statute). 

Cal. — Dickinson  v.  Sbuthem  Pac. 
Co.,  172  Cal.  727,  168  P  183;  Quill  v. 
Southern  Pac.  Co.,  140  Cal.  268,  73  P 
991;  Wales  v.  Pacific  Electric  Motor 
Co.,  130  Cal.  521,  62  P  932,  1120;  Har-, 
risen  v.  Sutter  St.  R.  Co.,  116  Cal. 
156,  47  P  1019;  Lange  V.  Schoettler, 
115  Cal.  888,  47  P  139;  Pepper  V. 
Southern  Pac.  Co.,  105  C^al.  389,  38  P 
974;  Clark  v.  Tulare  Lake  Dredging 
Co.,  14  Cal.  A.   414,  112  P  564. 

Ida. — ^Anderson  v.  Great  Northern 
R.  Co.,  16  Ida.  513.  620,  99  P  91  felt 
(Tyc];  Holt  v.  Spokane,  etc.,  R.  Co., 
3    Ida.    (Hash.)    703.    35   P   39. 

Mo. — Miller  v.  Southern  Pac.  Co., 
266  Mo.  19,  178  SW  885  (construing 
California  statute). 

Utah. — Rogers  v.'  Rio  (Jrande  West- 
em  R.  Co.,  32  Utah  367.  90  P  1075,  125 
AmSR  876;  Corbett  v.  Oregon  Short 
Line  R.  Co.,  26  Utah  449,  71  P  1065> 
Wells  V.  Denver,  etc.,  R.  do.,  7  Utah 
482,  27  P  688;  Hyde  v.  Union  Pac.  R. 
Co.,   7  Utah  356,  26  P  979. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Noell,    32  Qratt.    (73   Va.)    394. 

78.  Felt  v;  Puget  Sound  Electric 
R.,  176  Fed.  477  (Washington  stat- 
ute): Wales  v.  Pacific  Electric  Mo- 
tor Co.,  130  Cal.  521,  62  P  932.  1120; 
Pox  v.  Oakland  Cons.  St.  R.  Co.,  118 
Cal.  55.  60  P  26,  62  AmSR  216;  Har- 
rison V.  Sutter  St.  R.  Co.,  116  Cal. 
156,  47  P  1019;  Pepper  v.  Southern 
Pac.  Co.,  106  Cal.  389.  38  P  974;  Mun- 
ro  v.  Pacific  Coast  Dredging,  etc.,  Co., 
84  Cal.  516,  24  P  303.  18  AmSR  248; 
Beaman  v.  Martha  Washington  Mln. 
Co.,   23   Utah  139,   63   P   631. 

"The  loss  of  comfort  and  society 
are  to  be  considered  only  "with  ref- 
erence to  the  value  of  the  life  of  the 
deceased,  and  the  pecuniary  loss  to 
the  plaintiff  caused  by  the  death.' " 
Dickinson  v.  Southern  Pac.  R.  Co., 
172  C:al.  727,  731,  168  P  183. 


79.  Roby  v.  Kansas  City  Southern 
R.  Co.,  130  La.  896,  58  S  701;  Bourg 
V.  Brownell-Drews  Lumber  Co.,  120 
La.  1009,  46  S  972,  124  AmSR  448; 
Ortolano  v.  Morgan's  Louisiana,  etc., 
R.,  etc,  Co.,  109  La.  902,  33  S  914. 

80.  KnalHUid  or  wUei 
Beneficiary  see  supra  i{  61,  63. 
Party  plaintiff  see  supra  J   119. 

81.  Fla. — Florida  Cent.,  etc.,  R. 
Co.  v.  Fozworth,  41  Fla.  1,  26  S  338. 
79   AmSR   149. 

Oa. — Georgia,  etc,  R.  <3o.  v.  Sasser, 
4  Ga.  A.  276,  61  SB  606  (construing 
Florida  statute). 

Hawaii. — ^Kake  v.  Horton,  2  Ha- 
waii  209. 

Porto  Rico. — Carmona  v.  Fajardo 
Dev.  Co.,  5  Porto  Rico  Fed.  209: 
Buzo  V.  San  Juan  Light,  etc.,  Co.,  4 
,Porto   Rico    Fed.    520. 

S.  C. — Brlckman  v.  Southern  R.  <3o., 
,74  S.  C.  306,  54   SB  663. 

89.  U.  S.— Michigan  Cent.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  33  SCt  192,  57 
L.  ed.  417,  AnnCaBl914C  176  (Federal 
Employers'  Liability  Act);  Cain  V. 
Southern  R.  Co.,  199  Fed.  211  (Fed- 
eral Employers'  Liability  Act);  At- 
chison, etc.,  R.,  Co.  v.'  Wilson,  48 
Fed.  67,  1  CCA  25  (Missouri  statute); 
Brady  v.  Chicago,  8  P.  Cas.  No.  1,796, 
4    Biss.    418    (Illinois   statute). 

111. — Conover  v.  Harrisburg  Coal 
Co.,   161   111.  A.   74. 

Ind. — ^Howard  County  v.  Legg,  93 
Ind.    623,   47  AmR   390. 

Iowa. — Donaldson  v.  Mississippi, 
etc,  R.  Co.,  18  Iowa  280,  87  AmD 
391. 

Mo. — Schaub  v.  Hannibal,  etc.,  R. 
Co.,  106  Mo.  74.  16  SW  924;  Haines  v. 
Pearson,  107  Mo.  A.   481,  81   SW  645. 

N.  T. — Green  v.  Hudson  River  R. 
Co.,  32  Barb.  25  [rev  on  other  grounds 
2  Abb.  Dec.  277  note];  Sternfels  v. 
Metropolitan  St.  R.  Co.,  73  App.  Div. 
494.  77  NTS  309  [aff  174  N.  T.  512 
mem,  66  NE  1117  mem]. 

Pa. — Pennsylvania  R.  Co.  v.  Good- 
man, 62  Pa.  329. 

S.  C. — Bennett  v.  Southern  R.  Co., 
Carolina  Div.  98  S.  C.  42,  79  SB  710 
(Federal    Employers'    Liability    Act). 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Bentz,  108  Tenn.  670,  69  SW  317,  68 
LRA  690;  Kpoxvllle  R.,  etc,  Co.  v. 
Davis,     3    Tenn.    Civ.    A.     522. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Worthy,  87  Tex.  469,  29  SW  376; 
McGown  V.  International,  etc.,  R.  Co., 
85  Tex.  289.  20  SW  80;  Texas,  etc.,  R. 
Co.  V.  Walker,  58  Tex.  Clv.  A.  616.  125 
SW  99;  Missouri,  etc.,  R.  Co.  v.  Wil- 
liams, (Civ.  A.)  117  SW  1043  [aff  103 
Tex.  228,  125  SW  881];  Texarkana, 
etc.,  R.  Co.  v.  Frugia,  43  Tex.  Clv.  A. 
48,  95  SW  663;  International,  etc..  R. 
Co.  v.  Glover,  (Clv.  A.)  88  SW  516; 
Gulf,  etc..  R.  Co.  V.  Flnley,  11  Tex. 
Clv.  A.  64.   32  SW  51. 

[a]     laalanMtloa  liaU  mot  In  vWla- 
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ages."'  And  loss  of  decedent's  society  has  been  held 
a  proper  element  of  damage  under  a  statute  which 
provides  for  the  allowance  of  such  damages  "as  the 
jury  may,  taking  into  consideration  all  damages  of 
every  kind  to  the  decedent  and  all  damages  of  every 
kind  to  any  and  all  parties  uiteresj;ed  in  the  suit, 
award";**  under  a  statute  providing  that  "every 
act  whatever  of  man  that  causes  damage  to  another, 
obliges  him  by  whose  fault  it  happened  to  repair 
it";*'  or  under  a  statute  providing  that  such  dam- 
ages may  be  given  as  under*the  circumstances  of  the 
ease  may  seem  just,**  although  under  this  kind 
of  statute  the  loss  of  society  must  be  considered 
solely  as  an  element  of  pecuniary  damage.*' 

[i  208]     (c)    To  Children.**   Where  the  damages 
recoverable  are  compensatory  only,  loss  of  decedent's 
society  is  not  an  element  of  damages  to  be  considered  < 
in  an  action  brought  in  behalf  of  his  or  her  chil 

tloa  of  mltj  Where  the  jury  were 
told  In  express  language  that  noth- 
ing was  allowable  for  the  suffering 
of  deceased  nor  for  the  wounded 
feelings  of  plaintiff,  a  further  state- 
ment that  plaintiff's  loss  must  be 
measured  by  a  Just  estimate  of  the 
services  and  companionship  of  the 
wife  Is  not  objectionable  as  con- 
veying the  idea  that  damages  should 
be  allowed  for  loss  of  the  compan- 
ionship of  the  wife.  The  reviewing 
court  said:  "AH  the  judge  said  on 
this  point  made  It  evident  he  did 
not  mean  compensation  by  way  of 
solace,  and  could  not  have  been  so 
understood  by  the  jury.  Companion- 
ship was  evidently  used  to  express 
the  relation  of  the  deceased  in  the 
character  of  the  service  she  per- 
formed. He  merely  meant  to  Bay 
that  the  loss  should  be  measured  by 
the  value  of  her  services  as  a  wife 
or  companion.  The  form  of  expres- 
sion was  perhaps  not  the  best  selec- 
tion of  words,  yet  It  certainly  meant 
no  more  than  that  the  pecuniary  loss 
was  to  be  measured  by  the  nature  of 
the  service  characterized  as  it  was 
by  the  relation  in  which  the  parties 
stood  to  each  other."  Pennsylvania 
.  R,  Co.  v.  Goodman,  62  Pa.  329.  339. 

[b]  Bemsoa  for  rule. — The  loss  of 
society  and  companionship  and  of  the 
acts  of  kindness  which  originate  In 
the  relation  and  are  not  In  the  nature 
of  services  are  not  capable  of  being 
measured  by  any  material  standard. 
Michigan  Cent.  R.  Co.  v.  Vreeland, 
227  U  S.  59,  S3  SCt  192,  B7  L.  ed. 
417,  AnnCasl914C  176. 

[c]  Cannot  reoovMr  tot  loa*  of 
a«r«  and  attention.  San  Antonio, 
etc.,  R.  Co.  V.  Blair,  (Tex.  Civ.  A.) 
184  SW  566. 

83.  Oraysonla-NAshvllle  Lumber 
Co.  V.  Carroll,  102  Ark.  460,  144  SW 
519. 

84.  St.  Louis,  etc.,  R.  Co.  v.  Moore, 
101  Miss.  768.  776.  58  S  471,  S9  LRA 
NS   978,   AnnCasl914B   597. 

85.  Dougherty  v.  New.  Orleans  Rt, 
etc..  Co.,   133  La.   993,   995,   63  S  493. 

86.  Peters  v.  Southern  Pac,  Co., 
160  Cal.  48,  lie  P  400:  Slmoneau  v. 
Pacific  Electric  R.  Co.,  159  Cal.  494, 
116  P  320;  Dyas  v.  Southern  Pac.  Co., 
140  Cal.  296,  73  P  972- Green  v.  South- 
ern California  R.  Co.,  6  Cal.  Un- 
rep.  Cas.  843,  67  P  4;  Harrison  v. 
Sutter  St.  B.  Co..  116  Cal.  156,  47  P 
1019;  Morgan  v.  Southern  Pac.  Co.,  95 
Cal.  510,  30  P  603,  29  AmSR  143,  17 
LRA  71;  Munro  v.  Pacific  Coast 
Dredging,  etc..  Co.,  84  Cal.  516,  24  P 
303,  18  AmSR  248;  Beeson  v.  Green 
Mountain  Gold  Min.  Co..  57  Cal.  20; 
Kramm  v.  Stockton  Electric  R.  Co.,  22 
Cal.  A.  737,  136  P  523;  Evarts  v.  San- 
ta Barbara  Cons.  R.  Co..  3  Cal.  A. 
712.  86  P  830;  Wells  v.  Denver,  etc., 
R.  Co..  7  Utah  482.  27  P  688;  Norfolk, 
etc.,  R.  Co.  v.  Cheatwood.  103  Va. 
356.    49    SB   489. 

87.  See  cases  supra  note  86. 


"It  is  true,  that  in  one  sense  the 
value  of  social  relations  and  of  ao- 
clety  cannot  be  measured  by  any  pe- 
cuniary standard  .  .  .  but  in  anoth- 
er sense,  it  might  be  not  only  pos- 
sible, but  eminently  fitting,  that  a 
loss  from  severing  social  relations, 
or  from  deprivation  of  society,  might 
be  measured  or  at  least  considered 
from  a  pecuniary  standpoint."  Bee- 
son  v.  Green  Mountain,  etc.,  Co.,  67 
Cal.  20,  38  [quot  with  appr  Morgan 
V.  Southern  Pac.  R.  Co.,  95  Cal.  510, 
517,  30  P  603,  29  AmSR  143,  17  LRA 
71]. 

88.  CblldvMis 
Beneficiaries  see  supra  I  62. 
Parties  plaintiff  see  supra  {  122. 

89.  U.  S. — Northern  Pac.  R.  Co.  v. 
Freeman,  83  Fed.  82,  27  CCA  457  [rev 
on  other  grounds  174  U.  S.  S79,  19 
SCt  763,  43  L.  ed.  1014]. 

Iowa. — Donaldson  v.  Mississippi, 
etc,  R.  Co.,  18  Iowa  280,  87  AmD  391. 

N.  Y. — SternfelB  v.  Metropolitan  St. 
R.  Ca,  73  App.  Dlv.  494,  77  NTS  309 
[aff  174  N.  Y.  612  metti,  66  NB  1117 
mem]. 

Or. — Fisher  v.  Portland  R.,  eta, 
Co.,  74  Or.  229,  137  P  76S,  148  P  992, 
145   P  277. 

Tenn. — Nashville,  etc,  R.  Co.  v. 
Smith,  9  Lea  (Tenn.)  470. 

Tex. — Texas,  etc.,  R.  Co.  v.  Walker, 
,68  Tex.  Civ.  A.  615,  125  SW  99; 
'Texas,  etc.,  R.  Co.  v.  Green,  42  Tex. 
Civ.  A.  216,  96  SW  694. 

Vt. — Lazelle  y.  Newfane.  70  Vt. 
440,  41  A  611. 

Que. — ^Filiatrault  v.  Canadian  Pac. 
R.   Co.,   18   Que.    491. 

90.  Crabbe  v.  Mammoth  Channel 
Gold  Min.  Co.,  168  Cal.  600,  143  F  714; 
Slmoneau  v.  Pacific  Electric  R.  Co., 
159  Cal.  494,  115  P  320;  Dyas  v. 
Southern  Pac  R.  Co.,  140  Cal.  296, 
73  P  972;  Green  v.  Southern  Pac.  Co., 
122  Cal.  663,  65  P  677;  Green  v. 
Southern  California  R.  Co.,  6  Cal.  Un- 
rep.  C^s.  843,  67  P  4;  Kramm  v. 
Stockton  Electric  R.  Co.,  22  Cal.  A. 
737,  136  P  623.  See  also  Internation- 
al, etc.,  R.  Co.  V.  McVey,  99  Tex.  28, 
87  SW  328  (holding  that  the  dam- 
ages recoverable  by  a  child  for  the 
death  of  a  parent  include  the  rea- 
sonable value  of  such  nurture  and 
care  as  such  child  had  a  reasonable 
expectation  of  receiving  from  de- 
ceased had  he  lived). 

91.  Biothem  and  slstwai 
Beneficiaries  see  supra  {  63. 
Parties  plaintiff  see  supra   {   123. 

93.  Fuchs  V.  Kansas  City  South- 
ern R.  Co.,  132  La.  782,  61  S  790;  Un- 
derwood V.  Gulf  Refining  Co.,  128  La. 
968.   55   S   641. 

93.  Waor  oUldrea  ••  heneflotulea 
see  supra  S  62. 

94.  Bradley  v.  Ohio  River,  etc.,  R. 
Co..   122   N.   C.   972,    30    SB   8. 

95.  U.  S.-^Mlchlgan  Cent.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  33  SCt 
192,  57  L.  ed.  417.  AnnCaal914C  176; 
Cain  V.  Southern  R.  Co.,  199  Fed.  211; 


dren.*'  However,  under  a  statute  providing  that 
such  damages  may  be  given  as  under  the  circum- 
stances of  the  case  may  seem  just,  it  has  been  held 
that  the  loss  of  the.  parent's  society  to  his  children 
may  be  coifsidered  in  an  action  for  his  death  as  af- 
fecting the  pecuniary  loss  to  the  children.*" 

[i  209]  (d)  To  Brothers  and  Si8ters.oi  In 
Louisiana,  the  brothers  and  sisters  of  a  person 
wrongfully  killed  may  recover  damages  for  the  loss 
of  his  society."* 

[{  210]  (4)  Loss  of  ProspectiTe  Education  and 
Training."*  While  there  is  authority  directly  to  the 
contrary,'*  the  weight  of  authority  is  that  the  loss 
to  minor  children  of  the  physical,  intellectual,  and 
moral  training  they  would  have  received  from  their 
deceased  parent  had  he  or  she  lived  is  a  proper  ele- 
men);  to  be  considered  in  estimating  the  damages  for 
the  death.**    Further  it  has  been  held  that  the  gen- 

St.  Louis,  etc.,  R.  Co.  T.  Duke,  191 
Fed.  306,  112  CCA  664;  Duke  v.  St. 
Louis,  etc.,  R.  Co.,  172  Fed.  884;  Butte 
Electric  R.  Co.  v.  Jones,  164  Fed.  308 
90  CCA  240,  18  LRANS  1205:  Omaha 
Water  Co.  v.  Schamel,  147  Fed.  502. 
78  CCA  68  (action  for  death  of 
adopted  parent);  Hall  v.  North  Pac 
Coast  R.  Co.,  184  Fed.  309;  Northern 
Pac.  R.  (3o.  V.  Freeman.  83  Fed.  82, 
27  CCA  457  [rev  on  other  grounds  174 
U.  S.  379,  19  SCt  763,  43  L.  ed.  1014]. 
Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Standlfer,  81  Ark.  275,  99  SW  81;  St. 
Louis,  etc.,  R.  Co.  v.  Mathls,  76  Ark. 
184,  91  SW  763,  118  AmSR  85;  St. 
Louis,  etc,  R.  Co.  v.  Haist.  72  SW 
893;  St.  Louis,  etc,  R.  Co.  v.  Sweet. 
60  Ark.  650,  31  SW  671;  St.  Loula. 
etc.,  R.  Co.  V.  Maddray,  67  Ark.  SOS. 
21  SW  472. 

.  .P*U~**<=I^"«l»"n  V-  United  R,  Co.. 
169  Cal.  494,  147  P  149,  LRA1915e 
1205,  AnnC;asl916D  337;  Peters  v 
Southern  Pac  Co.,  160  (Dal.  48,  116  P 
400;  Johnson  v.  Southern  Pac  R.  Co.. 
154  Cal.  285.  97  P  520. 
.  Colo.--Kansas  Pac  R.  Co.  v.  UUler. 
2  Colo.  442. 

111. — Qoddard  v.  Enxler,  222  111. 
462,  78  NE  806  faff  123  111.  A.  108]; 
Anthony  Ittner  Brick  Co.  v.  Ashby. 
198  111.  662,  64  NE  1109  (atf  100  III 
A.  604);  Illinois  Cent  R.  Co.  v.  Wel- 
don,  52  111.  290. 

Ind. — ^Wabash  R.  Co.  v.  Gretzlnger. 
104  NE  69;  Howard  County  v.  Legs. 
93  Ind.  623,  47  AmR  390;  Dusan  v. 
Myers,  30  Ind.  A.  227,  66  NB  104«. 
96  AmSR  341;  Hunt  v.  Conner,  26 
Ind.  A.  41.  59  NE  50. 

Kan. — ^Missouri,  etc.,  R,  Co.  v.  Mc- 
I^aughlin.  73  Kan.  248,  254.  84  P 
989  Tcit  Cyc], 

Minn. — Johnson  v.  C.  A.  Smith 
Lumber  Co.,  99  Minn.  343,  247,  109 
NW  810  [clt  Cyc];  Gunderson  v. 
Northwestern  Elevator  Co.,  47  Minn. 
181,   49   NW  694. 

Mo. — Stoher  v.  St.  Louis,  etc.  R. 
Co.,  91  Mo.  609,  4  SW  389;  Gentry  ▼. 
Wabash  R.  Co.,  172  Mo.  A.  6S8,  156 
SW  27;  McQuerry  v.  Metropolitan 
St.  R.  Co.,  117  Mo.  A.  256,  92  SW  912: 
Goss  v.  Missouri  Pac.  R.  Co.,  60  Mo. 
A.  614.  And  see  Burton  v.  Kansas 
City.  181  Mo.  A.  427.  168  SW  889 
(holding  that,  in  an  action  by  a  wife 
for  the  wrongful  death  of  her  hus- 
band, the  burden  of  educating  their 
minor  children  alone  and  without 
assistance  should  be  considered  in 
estimating    the    damages). 

N.  Y. — Mclntyre  v.  New  York  Cent. 
R.  (3o.,  37  N.  Y.  287,  35  HowPr  36; 
Tllley  v.  Hudson  River  R.  Co..  29 
N.  Y.  252,  86  AmD  297,  24  N.  Y.  471. 
23  HowPr  363;  O'Doherty  v.  Postal 
Tel.  Cable  Co.,  134  App.  Div.  2SS. 
118    NYS    871;    Sternfels     v.     Metro- 


politan St.  R.  Co.,'  73  App.  Div.  494. 
77  NYS  309  [aff  174  N.  Y.  512  mem, 
66   NE  1117  mem]. 

Tenn. — Nashville,     etc,     R.     Co.    v. 
Anderson,  134  Tenn.  6S6,  18E  SW  677. 


For  later  «MM«,  developmuts  and  ohMifMi  in  the^aw  see  cumulative  Annotations,  same  title,  page  and  note,  number. 
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eral  rule  obtains,  although  there  is  no  evidence  as 
to  the  training  deceased  was  capable  of  giving  or 
had  given;"*  but  the  better  rule  is  that,  in  the  ab- 
sence of  evidence  that  the  deceased  w&b  fitted  to  fur- 
nish such  training,  the  loss  thereof  should  not  be 
■considered  by  the  jury  in  computing  the  damages.'' 
And  in  some  decisions  it  has  been  held  that  loss  of 
a  parent 's  counsel  and  advice  cannot  be  considered  in 
the  absence  of  proof  that  a  pecuniary  loss  was  there- 
by occasioned  to  the  children.'*  So  under  some 
statutes  damages  for  the  loss  to  a  surviving  infant 


child  of  the  parental  care  o:^  a  deceased  father  are 
not  recoverable." 

[i  211]  (6)  Mental  and  Physical  Suffering  of 
Deceased — (a)  In  Behalf  of  Beneficiaries.  Under 
Lord  Campbell's  Act  and  under  statutes  substantial- 
ly like  it,'  the  courts  have  uniformly  held  that  the 
jury  should  not  be  allowed  to  take  into  considera- 
tion the  mental  and  physical  suffering  of  deceased 
between  the  date  of  the  injury  and  that  of  his  death,* 
th«  recovery  being  strictly  limited  to  such  amount 
as  is  necessary  to  supply  the  pecuniary  loss  sus- 


L.RA1918C  1116.  AnnCasl917D  902. 

Tex. — Houston,  etc.,  R.  Co.  v.  Dav- 
enport, 103  Tex.  S6»,  117  8W  790, 
(CTv.  AO  110  8W  150;  Gulf,  etc.,  R. 
Co.  V.  HlSKlnbotbam,  (Civ.  A.)  178 
SW  482;  Pecos,  etc.,  R.  Co.  v.  Suitor, 
(Civ.  A.)  153  SW  185;  Missouri,  etc., 
R.  Co.  V.  WllHams,  (Civ.  A.)  117  SW 
1043;  aray  V.  Phillips,  64  Tex.  Civ.  A. 
148,  117  SW  870;  Houston,  etc.,  R.  Co. 
V.  Rutland,  45  Tex.  Civ.  A.  621,  101 
SW  529;  Beaumont  Tract.  Co.  v.  Dll- 
worth,  (Civ.  A.)  94  SW  862;  Inter- 
national, etc.,  R.  Co.  V.  McBey,  (Civ. 
A.)  81  SW  991;  Galveston,  etc.,  R.  Co. 
V.  IDavls,  27  Tex.  Civ.  A.  279,  65  SW 
S17;  Chicago,  etc.,  R.  Co.  v.  Porter- 
fleld.  19  Tex.  Civ.  A.  226,  46  SW  919 
laa  92  Tex.  442,  49  SW  361].  Contra 
Oulf,  etc.,  R.  Co.  V.  Flnley,  11  Tex. 
Civ.    A.  64,   32   SW  61. 

Utah. — Chilton  v.  Union  Pao.  R. 
Co.,  8  Utah  47,  29  P  968  [writ  of 
error  dlam  163  U.  S.  708,  16  SCt  1207, 
41  L.   ed.  308]. 

Vt. — Hoadley  v.  International  Pa- 
per Co.,  72  Vt.  79,  47  A  169. 

Va. — Baltimore,  etc.,  R.  Co.  ▼. 
Wightman,  29  Gratt.  (70  Va.)  431,  26 
AinR   384. 

'W.  Va. — Searle  v.  Kanawha,  etc., 
R.  Co..  82  W.  Va.  370,  9  SE  248. 

Wis. — McKeieue  v.  JanesviUe,  68 
Wis.  50.  31  NW  298;  (^stello  v.  Land- 
wehr.  28  Wis.  622. 

Kng. — ^Pym  v.  Great  Northern  R. 
Co.,  2  B.  &  S.  766,  110  BCL  759,  121 
Reprint  1254  [aft  4  B.  &  S.  396,  116 
KCL.  396,   122  Reprint  608], 

Can. — St.  Lawrence,  etc.,  R.  Co.  v. 
Lett.  11  Can.  S.  C.  422. 

"The  word  (pecuniary)  aa  Judi- 
cially adopted  is  not  so  narrow  as  to 
exclude  damages  for  the  loss  of  serv- 
ices of  the  husband,  wife,  or  child, 
and,  when  the  beneficiary  Is  a  child, 
for  the  loss  of  that  care,  counsel, 
training  and  education  which  it 
might,  under  the  evidence,  have  rea- 
sonably received  from  the  parent, 
-and  which  can  only  be  supplied  by 
the  service  of  another  for  compen- 
sation. ...  A  minor  child  sustains  a 
loss  from  the  death  of  a  parent,  and 
particularly  of  a  mother,  of  a  kind 
altogether  different  from  that  of  a 
wife  or  husband  from  the  death  of 
the  spouse.  The  loss  of  society  and 
'  companionship,  and  of  the  acts  of 
kindness  which  originate  In  the  rela- 
tion and  are  not  in  the  nature  of 
eervices,  are  not  capable  of  being 
measured  by  any  material  standard. 
But  the  duty  of  the  mother  to  minor 
children  is  that  of  nurture,  and  of 
intellectual,  moral  and  physical 
training,  such  as  when  obtained  from 
others  must  be  for  financial  compen- 
sation. In  6uch  a  case  it  has  been 
held  that  the  deprivation  is  such 
as  to  admit  of  deflnlte  valuation,  If 
there  be  evidence  of  the  fitness  of  the 
parent  and  that  the  child  has  been 
actually  deprived  of  such  advan- 
tages." Michigan  Cent.  R.  Co.  v. 
Vreeland,  227  U.  S.  59,  71,  73,  33  SCt 
192.  57  L.  ed.  417,  AnnCa8l914C  176. 
[a]  BMMoa  for  AlCj — "Its  cor- 
rectness depends  upon  the  corf'ect- 
ness  of  the  following  propositions: 
(1)  That  the  age,  observation  and 
experience  of  the  father  fit  him  to 
assist  In  the  physical,  mental  and 
moral  training  of  his  child;  (2)  that 
the  natural  affection  of  father  for 
child  affords  a  reasonable  expectation 
that    he    win    render    the    assistance 


that  he  reasonably  can  toward  such 
training;  and  (3)  that  a  proper  de- 
velopment of  the  physical,  mental 
and  moral  qualities  of  the  child  is 
of  pecuniary  value  to  him,  either  be- 
cause it  must  otherwise  be  bought 
or  because  It  is  an  aid  in  money-get- 
ting in  after  life.  It  seems  to  us 
th^t  neither  of  the  propositions, 
having  reference  to  men  generally, 
can  be  questioned;  if  not.  It  follows 
that  the  service  of  the  father  in 
training  bis  child  is  of  some  pecuni- 
ary value,  Independent  of  what 
should  never  be  considered — the  hap- 
piness found  in  his  love  and  com- 
panionship." St.  Louis,  etc.,  R.  Co. 
V.  Maddry,  67^Ark.  306,  817,  21  BW 
472; 

M.  Texas  Power,  etc.,  Co.  v.  Bird, 
(Tex.  Civ.  A.)    165   SW  8. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Town- 
send,  69  Ark.  380,  68  SW  994;  St. 
Louis,  etc.,  R.  Co.  v.  Maddry,  67  Ark. 
806,  21  SW  472;  Chicago,  etc.,  R.  Co. 
V.  Austin,  69  111.  426;  Illinois  Cent.  R. 
Co.  V.  Weldon,  62  111.  290;  Peoria, 
etc.,  R.iCo.  V.  O'Brifen,  18  111.  A.  28; 
Walker  v.  Lake  Shore,  etc.,  R.  Co., 
Ill   Mich.    518.   69    NW   1114. 

98.  Walker  v.  Lake  Shore,  etc,  R. 
Co.,  Ill  Mich.  518,  69  NW  1114; 
Demarest  v.  Little,  47  N.  J. -L.  28/ 
30  (where  the  court  said:  "The  coun- 
sels of  a  father  may,  in  a  moral  point 
of  view,  be  of  inestimable  value.  The 
confidential  intercourse  between  par- 
ent and  child  may  be  prized  beyond 
measure,  and  its  deprivation  may  be 
productive  of  the  keenest  pain.  But 
the    legislature    has    not    seen   fit    to 

Fermit  recovery  for  such  injuries, 
t  has  restricted  recovery  to  the  pe- 
cuniary injury;  that  is,  the  loss  of 
something  having  pecuniary  value. 
Now  it  may  with  some  reason  be 
anticipated  that  a  father,  out  of  love 
and  affection,  might,  if  circumstances 
rendered  it  proper,  perform  gratui- 
tous service  for  a  child,  which,  by 
rendering  unnecessary  the  employ- 
ment of  a  paid  servant,  would  be  of 
pecuniary  value,  and  that  he  might, 
by  advice  In  respect  to  business  af- 
fairs, be  of  a  possible  pecuniary  ben- 
efit. But  whether  such  an  anticipa- 
tion is  reasonable  or  not  must  de- 
pend on  the  circumstances").  See 
also  May  v.  West  Jersey,  etc.,  R.  Co., 
82  N.  J.  L.  63,  66,  42  A  163  (where, 
in  an  action  for  the  wrongful  death 
of  a  mother  by  an  administrator  to 
recover  damages  for  the  two  sur- 
viving sons  of  intestate,  one  a  boy  of 
seventeen  years  of  age  who  resided 
with  his  parents,  and  the  other  an 
adult  married  son  who  lived  apart 
from  his  parents,  it  was  insisted  as 
an  element  of  damage  that  the  sons 
had  been  deprived  by  her  death  of 
her  counsel  and  advice  to  them,  the 
court  said:  '"The  deceased  was  an 
estimable  woman,  very  useful  to  her 
husband  and  family  in  his  household 
as  a  kind  wife  and  mother,  but  she 
is  not  shown  to  have  had  any  par- 
ticular business  ability  or  fitness  to 
advise  and  counsel  in  business  af- 
fairs, and  certainly  it  should  be 
shown  by  the  situation,  facts  and 
circumstances  that  her  advice  and 
counsel  would  have  been  of  pecuniary 
benefit  to  her  sons,  the  deprivation 
of  whlcli  would  naturally  lead  to 
pecuniary  injury.  She  is  not  shown 
to  have  even  advised  them  or  con- 
sulted  them   in  such  a  manner,  and 


there  Is  not  a  scrap  of  evidence  to 
show  that  she  would  or  could  ever 
do  so  In  the  future  if  she  had  lived"). 

99.  McCabe  V.  Narragansett  Elec- 
tric Lighting  Co.,  27  R.  I.  272,  61  A 
667  (construing  Gen.  L.  [1896]  o  233 
I  14  giving  a  remedy  in  damages 
for  death  by  wrongful  aot,  providing 
that  the  action  therefor  shall  be 
brought  by  the  executor  or  adminis- 
trator of  the  deceased  person,  and 
further  providing  that  the  amount  re- 
covered "shall  one-half  thereof  go 
to  the  husband  or  widow,  and  one- 
half  thereof  to  the  children,  of  the 
deceased,  and  if  there  be  no  children 
the  whole  shall  go  to  the  husband  or 
w^low,  and  if  there  be  no  husband 
or  widow,  to  the  next  of  kin,  in  the 
proportion  provided  by  law  in  rela- 
tion to  the  distribution  of  personal 
property  left  by  persons  dying  intes- 
tate," the  court  taking  the  view  that 
the  action  for  death  by  wrongful  act 
should  be  considered  in  relation  to 
the  question  of  damages  as  though 
it  were  brought  in  behalf  of  dece- 
dent's estate  for  the  damage  caused 
to  \he  estate  by  such  death). 

1.    See  supra  i  38. 

9.  U.  8.— The  Corsair,  145  U.  S. 
335,  12  SCt  949,  86  L.  ed.  727:  Mc- 
Laughlin v.  Hebron  Mfg.  Co.,  171  Fed. 
269;  St.  Louis,  etc..  R.  Co.  v.  Hicks. 
79  Fed.  262.  24  (XA  663;  Kelley  v. 
Iowa  Cent.  R.  Co.,  48  Fed.  663;  Bar- 
ron V.  Illinois  Cent.  R  Co..  2  P. 
Cas.  No.  1,052,  1  Biss.  412;  Hollyday 
V.  David  Reeves,  12  F.  Cas.  No.  6,626, 
5  Hughes  89. 

Ala. — Mobile  Electric  Co.  v.  Sanges, 
169  Ala.  341,  53  S  176,  AnnCasl912B 
461;  James  v.  Richmond,  etc.,  R.  Co., 
92  Ala.  231.  9  S  836;  Louisville,  etc., 
R.  Co.  V.  Graham.  98  Ky.  688,  34  SW 
229,  17  KyL  1229  (under  Alabama 
statute). 

Ark. — St.  Louis,  etc,  R.  Ca  v. 
Freeman,   36  Ark.  41. 

Cal. — McLaughlin  v.  United  R.  Co., 
169  CHtl.  494,  147  P  149,  LRA1915B 
1206,  A'nnCasl918D  337. 
■"  Fla. — Jacksonville  Klectric  Co.  v. 
Bowden.  54  Fla.  461.  46  S  756.  15 
LRANS  451;  Florida  Cent.,  etc.,  R. 
Co.  v.  Foxworth.  41  Fla.  1.  25  S  838. 
79  AmSR  149;  Duval  v.  Hunt.  34  Fla. 
86,   15   S  876. 

Qa. — Georgia,  etc.,  R.  Co.  v.  Bas- 
ser,   4   Ga.  A.   27S,   61   BE  505. 

111.— Holton  v.  .Daly,  106  111.  181; 
West  Chicago  St.  R.  Co.  v.  Foster  74 
111.  A.  414  [aff  175  111.  396,  51  NE 
690];  Illinola  Cent.  R.  Co.  v.  Baches, 
55  111.  379;  Pate  v.  Gus  Blair  Big 
Muddy  Coal  Co.,  158  HI.  A.  678; 
O'Fallon  Coal  Co.  v.  Laquet,  89  III. 
A.  18  [aff  198  111.  126,  64  NE  767]; 
Maney  v.  Chicago,  etc,  R.  Ck>.,  49  111. 
A.  105. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Brown.  178  Ind.  11,  97  NE  145,  98  NE 
625. 

Iowa. — Dwyer  v.  Chicago,  etc.,  R. 
Co.,  84  Iowa  479.  51  im  244,  85 
AmSR  322;  Donaldson  v.  Mississippi, 
etc.,  R.  Co.,  18  Iowa  280,  87  AmD 
391.       • 

Kan. — Kansas  Pac  R.  Co.  v.  Cut- 
ter, 19  Kan.  83. 

Ky. — Chesapeake,  etc.,  R  Co.  v. 
Banks.  142  Ky.  746,  135  SW  285; 
Hendricks  v.  American  Express  Co.. 
138  Ky.  704.  128  SW  1089.  32  LRANS 
867. 

Me. — Cakes  v.  Maine  Cent.  R.  Co.. 
96  Me.  108.  49  A  418;  McKay  v.  New 
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tained  iu  consequence  of  the  death."  This  was  the 
rule  under  the  Federal  Employers'  Liability  Act  as 
originally  enacted;*  bat  since  the  amendment  of 
1910,''  the  recovery  on  behalf  of  the  designated  bene- 
ficiaries consists  not  only  of  such  damages  as  will 
compensate  them  for  their  pecuniary  loss,  but  also 
such  damages  as  will  be  reasonably  compensatory  for 
the  loss  and  suffering  of  the  injured  person  while 
lie  lived,^  unless  such  pain  and  suffering  were  sub- 
stantially contemporaneous  with  the  death.''  Mei^tal 
and  physical  suffering  endured  between  the  injury 
and  the  death  are  recoverable  in  favor  of  the  bene- 
ficiaries under  a  statute  which  provides  that  plaintiff 
shall  recover  such  damages  as  the  jury  shall  assess, 


taking  into  consideration  all  damages  of  every  kind 
to  any  and  all  of  the  parties,^  and  under  a  statute 
which  provides  that  every  act  of  man  that  causes 
damage  to  another  obliges  him  by  whose  fault  it  hap- 
pened to  repair  it." 

[$  212]  (b)  In  Behalf  of  Estate.  While  there 
is  some  authority  apparently  to  the  contrary,*"  it  is 
^very  generally  held  under  those  statutes  where  the 
right,  which  deceased  would  have  had  to'  recover  for 
the  injury,  survives,  that  recovery  may  be  had  in 
an  action  commenced  and  prosecuted  by  the  per- 
'  sonal  representative  for  the  benefit  of  the  estate 
for  the  mental  and  physical  suffering  endured  by 
the  decedent  between  the  injury  and  death."^*     The 


BnKl'and  Dredvlnff  Co.,  92  Ue.  454,  43 

A    29        t 

Md. — State  V.  Baltimore,  etc.,  R. 
Co.,  126  Md.  497,  95  A  65,  L.RA1916E 
172. 

Mich. — ^Walker  v.  LanslnK,  etc., 
Tract.  Co.,  156  Mich.  514,  121  NW 
271;  Mynnlng  v.  Detroit,  etc.,  R.  Co., 
59  Mich.  257,  26  NW  514. 

Minn. — Bremer  v.  Minneapolis,  ett:.. 
R.  Co.,  96  Minn.  469,  105  NW  494: 
Hutchins  v.  St.  Paul,  etc.,  R.  Co.,  44 
Minn.  6,  46  NW  79. 

Mo. — Goss  V.  Missouri  Pac.  R.  Co., 
50  Mo.  A.  614. 

Mont. — Dillon  v.  Great  Northern  R. 
Co.,   38   Mont.   485,   100  P  960. 

N.  M. — Cerrillos  Coal  R.  Co.  ▼. 
Deserant,  9  N.  M.  49.  49  P  807. 

N.  T. — Etherlngton  v.  Prospect 
Parlt,  etc.,  R.  Co.,  88  N.  T.  641  [aff 
24  Hun  235];  Whltford  v.  Panama 
R.  Co.,  23  N.  T.  465;  Quin  v.  Moore. 
15  N.  T.  432;  Oldfleld  v.  New  York, 
etc.,  R.  Co.,  14  N.  Y.  310;  Arnol*  v. 
State,  163  App.  Div.  253,  148  NYS 
479;  Lehman  v.  Brooklyn,  29  Barb. 
234;  Dorman  v.  Brooklyn  Broadway 
R.  Co.,  1  NYS  334;  Howey  v.  New 
England  Nav.  Co.,  83  Conn.  278,  76  A 
469    (conatruingr   New    York   statute). 

Oh. — Hall  V.  Crain,  2  Oh.  Dec  (Re- 
print)  453,  3  WestLMonth  137. 

Okl. — Smith  V.  Chicago,  etc.,  R.  Co„ 
42  Okl.   577,   \tt  P  398. 

Or. — Carlson  v.  Oregon  Short-Une, 
etc.,  R.  Co..  21  Or.  450,  28  P  497. 

Pa. — Pennsylvania  R.  Co.  v.  Good- 
man, 62  Pa.  329;  Pennsylvania  R.  Co. 
V.  Zebe,  33  Pa.  318. 

Tex. — Galveston,  etc.,  R.-  Co.  v.  Ma- 
tula,  79  Tex.  577,  IB  SW  573;  South- 
ern Cotton  Press,  etc.,  Co.  v.  Bradley, 
52  Tex.  587;  Houston  R.  Co.  v.  Cow- 
ser,  57  Tex.  293;  Marsh  v.  Walker,  48 
Tex.  372;  Texas,  etc.,  R.  Co,  v.  Walk- 
er, 58  Tex.  Civ.  A.  615,  125  SW  99. 

Utah. — Corbett  v.  Oregon  Short 
Line  R.  Co.,  25  Utah  449,  71  P  1065.  - 

Vt. — Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt.   294. 

Eng. — Pym  v.  Qreat  Northern  R. 
Co.,  2  B,  &  S.  759,  110  ECL  759,  121 
Reprint  1254  [aff  4  B.  &  S.  396,  116 
ECL  896,  122  Reprint  508];  Dalton  v. 
South  Eastern  R.  Co.,  4  C.  B.  N.  8. 
296,  93  ECL  296.  a40  Reprint  1098; 
Franklin  v.  South-eastern  R.  Co.,  3 
H.  &  N.  211,  157  Reprint  448,  8  ERC 
419. 

[a]  AotlOBa  1)7  p«T*at«  for  tho 
deatli  of  »  minor  chUa  are  of  course 
within  the  rule.  St.  Louis,  etc.,  R. 
Co.  V.  Freeman,  36  Ark.  41:  Bond  v. 
United  R.  Co.,  159  Cal.  270,  113  P 
366,  48  LRANS  687,  7  AnnCasl912C 
50;  McKay  v.  New  England  Dredging 
Co.,  92  Me.  454,  43  A  29;  Dorman  v. 
Brooklyn  Broadway  R.  Co.,  1  NYS 
334;  Pennsylvania  R.  Co.  v.  Zebe,  33 
Pa.  318;  Coakley  v.  North  Pennsyl- 
vania R.  Co.,  5  PaLJR  444;  Beaman 
V.  Martha  Washington  Mln.  Co.,  23 
Utah  139,  63  P  631;  Pettlt  n.  Cana- 
dian Northern  R.  Co.,  23  Man.  213,  24 
WestLR  196;  McDonald  v.  Rex,  7 
Can.  Excb.  216,  21  CanLTOccNotes 
581. 

3.  See  supra  {  188;  and  cases  su- 
pra note  2.  ' 

4.  St/  Louis,  etc.,  R.  Co.  v.  Craft, 


237  U.  S.  648.  36  SCt  704.  69  L.  ed. 
1160;  St.  tiouis,  etc.,  R.  Co.  v.  Hester- 
ly^  228  U.  S.  702.  33  SCt  70S,  67  L. 
ed.  Ip31  [rev  98  Ark,  240,  135  SW 
874];  Thomas  v,  Chicago,  etc.,  R.  Co., 
202  Fed.  766;  Cain  v.  Southern  R.  Co., 
199  Fed.  211;  Garrett  v.  Louisville, 
etc.,  R.  Co.,  197  Fed.  715.  117  CCA 
109  [rev  on  other  grounds  235  U.'  S. 
308,  25  SCt  32,  59  L.  ed.  242];  Dooley 
v.  Seaboard  Air  Line  R.  Co..  163  N.  C. 
464,  79  SE  970,  LRA1916E  185;  Quiles 
V.   Valdez,    7   Porto   Rico    Fed.    485. 

B.  Act  April  6,  1910  (36  St.  at  L. 
p  291)  c  143  I  9. 

S.  U.  S. — Kansas  City  Southern  R. 
Co.  V.  Leslie.  238  U.  S.  699,  35  SCt 
844,  59  L.  ed.  1478;  St.  Louis,  etc.,  R. 
Co.  V.  Craft,  237  U.  S.  648,  35  SCt 
704,  59  L.  ed.  1160;  Michigan  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  33  SCt  192. 
57  L.  ed,  417.  AnnCaal914C  176; 
Moffett  V.  Baltimore,  etc.,  R.  Co.,  220 
Fed.  39.  135.  CCA  607;  Northern  Pac. 
R.  Co.  V.  Maerkl.  198  Fed.  1,  117  CCA 
237. 

Ark. — ^Kansas  City  Southern  R.  Co. 
V.  Leslie,  126  Ark.  516.  189  SW  171; 
.St.  Louis,  etc,  R.  Co.  v.  Conarty,  106 
'^Ark.  421,  155  SW  93. 

Mich. — Jorgensen  v.  Grand  Rapids, 
etc..  R.  Co.,  189  Mich.  537,  155  NW 
535. 

Minn. — Capital  Trust  Co.  v.  Great 
Northern  R.  Co..  127  Minn.  144,  149 
NW  14  [rev  on  other  grounds  242 
U.  S.  144.  37  SCt  41,  61  L.  ed.  208]. 

Miss. — Brooks  v.  Yazoo,  etc.,  R. 
Co..  Ill  Miss.  793,  72  S  227. 

Wis. — Calhoun  v.  Great  Northern 
R.  Co.,  162  Wis.   264,   156  NW  198. 

7.  See  Infra  i   213. 

[a]  Hot  »  douW*  ZMorarjr. — "Al- 
though originating  in  the  same 
wrongful  act  or  neglect,  the  two 
claims  are  quite  distinct,  no  part  of 
either  being  embraced  in  the  other. 
One  is  for  the  wrong  to  the  dnjured 
person  and  is  confined  to  his  personal 
loss  and  suffering  before  he  died, 
while  the  other  is  for  the  wrong  to 
the  beneficiaries  and  is  confined  to 
their  pecuniary  loss  througli  his 
death.  One  begins  where  the  other 
ends.  And  a  recovery  upon  both  in 
the  same  action  is  not  a  double  re- 
covery for  a  single  wrong  but  a 
single  recovery  for  a  doable  wrong." 
St.  Louis,  etc.,  R.  Co.  v.  Oaft,  237 
U.  S.  648,  658,  35  SCt  704,  59  L.  ed. 
1160. 

8.  Cumberland  Tel.,  etc,  Co.  v. 
Anderson.  89  Miss.  732,  41  S  263. 

9.  Puchs  v.  Kansas  City  Southern 
R.  Co.,  132  La.   782,   61   S  790. 

10.  Dwyer  v.  Chicago,  etc,  R.  Co., 
84  Iowa  749,  61  NW  244,  85  AmSR 
322.  See  also  Jacobs  v.  Glucose 
Sugar  Refining  Co.. -140  Fed.  766  [foil 
Dwyer  v.  Chicago,  etc..  R.  Co..  supra, 
under  Iowa  statute];  Florida  East 
Coast  R.  Co.  V.  Hayes,  67  Fla.  101. 
104.  64  S  504  (where  It  was  said: 
"The  administrator  as  the  legal  rep- 
resentative of  the  decedent's  estate 
can  sustain  no  loss  or  damage  by  rea- 
son of  the  wrongful  death  except  the 
pecuniary  value  of  the  life  to  the 
prospective  estate  of  the  decedent, 
which  damage  or  loss  does  not  in- 
clude, and  has  no  relation  to  physical 


or  other  suffering  of  the  decedent  or 
his  relatives,  or  to  claims  of  any  on« 
for  present  or  future  support  or 
solatium"). 

11.  Ark. — St.  Liouis.  etc.,  R.  Co.  v. 
Roberson,  103  Ark.  361,  146  SW^  482; 
St.  Louis,  etc..  R:  Co.  v.  Hesterly.  98 
Ark.  240.  135  SW  874  [rev  on  other 
grounds  228  U.  S.  702.  33  SCt  703.  57 
L.  ed.  1031];  St.  Louis,  etc.,  R.  Co. 
V.  Stamps.  84  Ark.  241,  104  SW  1114; 
St.  Louis,  etc..  R.  Co.  v.  Dawson,  68 
Ark.  1.  56  SW  46;  St.  Louis,  etc..  R. 
Co.  V.  McCain,  67  Ark.  377,  55  SW 
165. 

Conn. — ^Kling  v.  Torello,  87  Conn. 
301.    87   A  987,    46   LRANS    930. 

Kan. — ^Atchison,  etc,  R.  Co.  v. 
Rowe.  56  Kan.  411,  43  P  68S. 

La. — Fuchs  v.  Kansas  City  South- 
ern R.  Co.,  132  La.  782.  61  S  790; 
Blackburn  v.  Louisiana  R..  etc,  Co.. 
128  La.  319,  64  S  865;  Towns  v. 
Vicksburg,  etc.,  R.  Co.,  37  La.  Ann. 
630.    55    AmR    508. 

Me. — Ramsdell  v.  Orady,  87  Me. 
319.   54  A  763.' 

Mass. — Boutlier  v.  Maiden.  116  NEl 
251. 

Mich. — Habits  v.  Wabash  R.  Co.. 
170  Mich.  71,  135  NW  827;  Davis  v. 
Michigan  Cent.  R.  Co.,  147  Mich.  479. 
Ill  NW  76;  Olivier  v.  Houghton 
County  St  R.  Co.,  134  Mich.  367,  96 
NW  434.  104  AmSR  607.  3  AnnCas 
53;  Sweetland  v.  Chicago,  etc.,  R.  Co., 
117  Mich.  329.  75  NW  1066,  43  LRA 
568. 

Miss. — Cumberland  Tel.,  etc  Co.  v. 
Anderson,  89  Miss.  732,  41  S  263: 
Illinois  Cent.  R.  Co.  v.  Harris,  29 
S  760;  Vicksburg,  etc.,  R.  Co.  v. 
Phillips,  64  Miss.  693,  2  S  537. 

Mont. — Beeler  v.  Butte,  etc.  Cop- 
per Dev.  Co.,  41  Mont.  465.  110  P 
528. 

N.  H. — Welch  V.  Boston,  etc,  R. 
Co.,  99  A  296;  Corliss  v.  West- 
ern, etc.,  R.  Co.,  63  N.  H.  404;  Jewett 
v.  Keene,  62  N.  H.  701;  Clark  v.  Man- 
chester.  62   N.  H.  677. 

Okl, — Smith  V.  Chicago,  etc.,  R. 
Co.,    42    Okl.    577,    142    P    S98. 

Or. — Ladd  v.  Foster.  31  Fed.  827, 
12  Sawy.  547  (construing  Oregon 
statutes). 

Tenn. — Union  R.  Co.  ▼.  Carter.  129 
Tenn.  459,  166  SW  592;  Stuber  v. 
Louisville,  etc..  R.  Co..  113  Tenn. 
305,  87  SW  41;  Davidson-Benedict  Co. 
V.  Severson,  109  Tenn.  572.  12  SW 
967;  Illinois  Cent.  R.  Co.  v.  Davis, 
104  Tenn.  442,  58  SW  296;  Louisville, 
etc..  R.  Co.  v.  Conley.  10  Lea  631; 
East  Tennessee,  etc.,  R.  Co.  v.  Top- 
pins,  10  Lea  58;  Collins  v.  East  Ten- 
nessee, etc.  R.  Co.,  9  Helsk.  841; 
Knoxville  R.,  etc.,  Co.  v.  Davis.  3 
Tenn.  Civ.  A.  622;  Memphis  St.  R. 
Co.  V.  Prince,  2  Tenn.  Civ.  A.   688. 

Tex. — Houston,  etc,  R.  Co.  v.  Max- 
well, 61  Tex.  Civ.  A.  80,  128  SW  160. 

Vt. — Needham  v.  Grand  Trunk  R. 
Co     38  Vt    294 

Wis.— klann"  v.  Minn.  161  Wis.  517. 
164  NW  998.  See  also  as  sustaining 
this  view  McKelgue  v.  Janeaville.  68 
Wis.    50,    31    NW   298. 

[a]  m  ZentTijcky  (1)  the  rule  is 
that  the  administrator  may  recover 
for  the  pain  and  suffering  of  Intes- 
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daivvlopiMBts  and  ohsacM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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personal  representative  is  entitled  to  recover  the 
same  amount  as  damages  for  the  suffering  endured 
by  deceased  as  deceased  himself  might  have  recov- 
ered had  he  survived  and  brought  the  action.'^ 

Action  refvived. '  Where  a  personal  representative, 
in  accordance  with  provisions  of  statutes  providing 
for  the  survivorship  of  actions,  revives  a  suit  begun 
by  an  injured  party  for  personal  injuries,  he  may  re- 
cover for  the  mental  and  physical  suffering  of  de- 
ceaaed  during  the  time  elapsing  between  the  injury 
and  death."  However,  he  cannot  recover  for  suf- 
fering whibh  deceased  would  have  undergone  from 
the  injuries  had  he  lived  beyond  the  period  of  the 
trial,^*  nor  for  the  death  of  his  intestate.^"  He  can 
recover  no  damages  that  could  not  have  been  recov- 


^ed  by  deceased  had  he  survived  the  injury.^* 

[f  213]  (c)  Inatuituieoas  Death.  Even  where 
a  recovery  is  permissible  under  the  statutes  for  the 
pain  and  suffering  endured  by  deceased  as  a  conse- 
quence of  the  injury,^^  there  can  be  no  recovery  for 
this  element  where  the  death  of  the  deceased  was 
practically  instantaneous .  or  where  he  was  uncon- 
scious from  the  time  of  the  injury  up  to  his  death.^^ 
[$  214]  (6)  Mental  Suffering. of  Beneficiaries. 
Although  there  is  some  authority  to  the  contrary,'* 
it  is  very  generally  held  that  in  actions  for  death  no 
damft^es  can  be  awarded  by  way  of  solatium  for  the 
mental  anguish  or  distress  suffered  by  the  bene- 
ficiaries.*? However,  by  express  provision  of  some 
statutes,  the  mental  pain  and  suffering  of  parents 


tate  caused  by  defendant's  neKli- 
gence.  In  cases  where  Intestate  him- 
self mlgrht  have  recovered  therefor 
(Randolph  v-  Snyder,  139  Ky.  159, 
129  SW  562;  Louisville,  etc.,  R.  Co.  v. 
Slmrall.  127  Ky.  55,  104  SW  1011,  31 
KyL  1269;  Louisville,  etc.,  R.  Co.  v. 
Conlir.  90  Ky.  660,  14  SW  543,  12  KyL 
545;  Qulnn  v.  Newport  News,  etc., 
Co.,  22  SW  228,  15  KyL  74;  Hansford 
V.  Payne,  11  Bush  380;  Louisville, 
etc.,  R.  Co.  V.  Smith.  9  KyL  404), 
(2)  or  for  his  death  if  caused  there- 
by (Randolph  v.  Snyder,  139  Ky.  159, 
129  SW  662;  Louisville,  etc.,  R.  Co.  v. 
Slmrall,  127  Ky.  55,  104  SW  1011,  31 
KyL  1269,  104  SWai99  mem,  32  KyL 
240),  (I)  but  he  cannot  recover  for 
both,  and  may  be  required  to  elect 
which  he  will  sue  for  (Cases  supra). 

IS.  Atchison,  etc.,  R.'0>.  v.  Rowe. 
56  Kan.  411,  43  P  683;  Ramsdell  v. 
Grady,   97  Me.   319,   54  A  763. 

[a]  Wlira*  death  r«niH*  tronx 
malpraetlo*,  the  damages  can  include 
only  such  sufferlnK  as  was  due  to 
defendant's  fault  In  excess  of  what 
they  would  have  been  had  the  case 
been  properly  treated.  Ramsdell  v. 
Grady,   97  Me.   319,   54  A  763. 

13.  Bowen  v.  Baltimore,  eta. 
Steamboat  Co.,  26'T>el.  428,  84  A  1022; 
Muldowney  v.  Illinois  Cent.  R.  Co.,  36 
Iowa  462;  Beldtng  v.  Black  Hills,  etc., 
R.  Co.,  3  S.  D.  369,  63  NW  750;  Mem- 
phis St.  R.  <po.  V.  Prince,  2  Tenn.  (31v. 
A.    688.     See  also  supra  {   89.' 

14.  Memphis  St.  R.  Co.  v.  Prince, 
2  Tenn.  Civ.  A.  688. 

IB.  Bowen  v.  Baltimore,  etc.. 
Steamboat  Co.,  26  Del.  428,  84  A 
1022;  Belding  v.  Black  Hills,  etc.,  R. 
Co.,    8    S.   D.    369,    53    NW   750. 

le.  Belding  V.  Black  Hills,  etc', 
R.  Co.,  3  S.  D.  369,  63  NW  750. 

17.     See   supra   iS    211,    212. 

15.  Great  Northern  R.  Co.  v. 
Capital  Trust  Co.,  242  U.  8.  144,  37 
set  41,  61  L.  ed.  208.  LRA1917B  1050; 
Kansas  City  Southern  R.  Co,  v.  Les- 
lie, 238  U.  S.  599,  35  SCt  844,  59  L.  ed. 
1478;  St.  Louis,  etc.,  R.  Co.  v.  Craft, 
237  U.  S.  648.  35  SCt  704,  69  L.  ed. 
1160;  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  33  SCt  192,  57  L. 
ed.  417,  AnnCasl914C  176;  Chicago, 
etc.,  R.  Co.  V.  Clement,  226  Fed.  426, 
141  CCA  256;  Moffett  v.  Baltimore, 
etc.,  R.  Co.,  220  Fed.  39,  135  CCA  607; 
Burch   V.   St.   Louis,  etc.,   R.   Co.,   108 

'  Ark.  396,  158  SW  139;  St.  Louis,  etc., 
R.  Co.  V.  Stamps,  84  Ark.  241,  104  SW 
1114;  St.  Louis,  etc.,  R.  Co.  V.  Daw- 
son, 68  Ark.  1.  7,  56  SW  46;  Kling  v. 
Torello,  87  Conn.  801,  87  A  987,  46 
LRANS  930;  Kennedy  v.  Standard 
Sugar  Refinery,  126  Mass.  90,  28  AmR 
214.  See  also  Blackburn  v.  Louisi- 
ana R.,  etc,  Co..  128  La.  319,  331.  54 
S  866  (where  it  appears  that  "the 
head  of  the  decedent  was  crushed  to 

''  an  almost  unrecognisable  mass,"  and 
where  it  was  found  as  a  fact  that 
"whether  he  was  at  all  conscious  af- 
ter the  Impact  of  the  car,  it  would  be 
hard  to  say";  under  these  circum- 
stances, it  was  said:  "The  amount 
of  inherited  damages  for  the  physical 
and  mental  pain  and  suffering  of  the 
decedent  cannot  be  very  large").  ~ 
[a]    BMMon  for  nil*,^-"Such  pain 


and  sufterlng  as  are  substantially 
contemporaneous  with  death  or  mere 
Incidents  to  It.  as  also  the  short 
periods  of  insensibility  which  Some- 
times intervene  between  fatal  Inju- 
ries and  death,  afford  no  basis  for  a 
separate  estimation  or  award  of  dam- 
ages." St.  Louis,  etc.,  R.  (Do.  v. 
Craft,  237  U.  S.  648,  655,  35  SCt  704, 
59  L.  ed.  1160  [quot  with  appr  Great 
Northern  R.  Co.  v.  Capital  Trust  <3o., 
242  U.  S.  144,  147.  87  SCt  41,  61  I* 
ed.  208,  LRA1917E:  1060]  (per  Van 
Devanter,    J.). 

[b]  Death  1>r  dMwatnr. — (1)  In 
an  action  for  negligence  resulting  in 
a  man's  drowning,  his  sufferings,  af- 
tev  he  fell  into  the  water  and  before 
he  drowned  could  not  be  taken  Into 
account,  since  they  were  substantial- 
ly contemporaneons  'with  his  death. 
Cheatham  v.  Red  River  Line,  66  Fed. 
248  [rev  on  other  grounds  60  Fed. 
517,  9  CCA  124].  (2)  "The  very  fact 
that  she  died  by  drowning  Indicates 
that  her  sufferings  must  have  been 
"brief,  and,  in  law,  a  mere  Incident 
to  her  death.  Her  fright  for  a  few 
minutes  is  too  unsubstantial  a  basis 
for  a  separate  estimation  of  dam- 
ages." St.  Louis,  etc.,  R.  Co.  v. 
Dawson,   68  Ark.   1,    4,   66   SW  46. 

[c]  Death  by  faOL — ^Where  the 
evidence  shows  that  deceased  fell 
twenty  feet  and  upon  /Striking  the 
ground  became  unconscious  and .  re- 
mained so  until  he  died,  there  can  be 
no  recovery  for  pain  and  suffering 
endured  by  him  while  falling.  Ken- 
nedy V.  Standard  Sugar  Refining  Co., 
126  Mass.  90,  28  AmR  214. 

19.  Brlckman  v.  Southern  R.  Co., 
74  S.  C.  306,  64  SE  653;  Brown  v. 
Southern  R.  Co.,  66  S.  C.  260,  43  SK 
794;  Stuckey  v.  Atlantic  Coast  Line 
R.  Co.,  60  S.  C.-237,  38  SB  416,  85 
AmSR  842;  Nohrden  v.  Northeastern 
R.  Co.,  59  S.  C.  87,  37  SB  228,  82 
AmSR  826;  Strother  v.  South  Caro- 
lina, etc.,  R.  CM.,  47  S.  C.  376,  25  SB 
272 

[a]  attikBMa  of  mothar  oavMd  br 
RMf  at  death. — ^It  has  been  held  that, 
in  an  action  for  the  death  of  a  child, 
the  expense  of  the  sickness  of  the 
mother  caused  by  her  grief  Is  a  prop- 
er element  of  damages  when  special- 
ly laid  in  the  declaration.  Ford  v. 
Monroe.  20  Wend.    (N.  Y.)  210. 

30.  U.  S. — Penoza  v.  Northern 
Pao.  R.  Co.,  215  Fed.  200  (Washing- 
ton statute);  Kountz  v.  Toledo,  etc., 
R.  Co.,  189  Fed.  494  (under  Ohio 
statute);  In  re  California  Nav.,  etc, 
Co.,  110  Fed.  670;  St.  Louis,  etc,  R. 
Co.  V.  Hicks,  79  Fed.  262.  24  CCA 
663;  Kelley  y.  Iowa  Cent.  R.  Co.,  48 
Fed.  663;  Morris  v.  CJhicago,  etc.,  R. 
•Co.,  26  Fed.  22;  Holmes  v.  Oregon, 
etc.  R.  Co.,  5  Fed.  523,  6  Sawy.  276; 
Barley  v.  Chicago,  etc.,  R.  Co.,  2  F. 
Cas.  No.  997,  4  Blss.  430;  Barron 
V.  Illinois  Cent.  R.  Co.,  2  F.  Cas.  No. 
1,062,  1  Blss.  412;  Brady  v.  Chicago, 
3  F.  Cas.  No.  1,796,  4  Hiss.  448;  Holly- 
day  V.  The  David  Reeves,  12  P.  Cas. 
No.  6,626,  5  Hughes  89. 

Ala. — ^Alabama  Great  Southern  B. 
Co.  V.  Burgess,  116  Ala.  609,  22  S 
918;  Louisville,  etc.,  R.  Co.  v.  Tram- 
mel!, 93  Ala.  860,  9  S  870;  James  v. 


Richmond,  etc.,  R.  Co.,  92  Ala.  231, 
9  8  335;  Louisville,  etc,  R.  Co.  V. 
Orr,  91  Ala.  548,  8  S  360;  Savannah, 
etc,  R.  Co.  V.  Shearer,  68  Ala.  672. 

Ark. — Helena  Gas  Co.  v.  Rogers,  98 
Ark.  413,  135  SW  904;  St.  Louis,  etc., 
R.  Co.  V.  Freeman,  36  Ark.  41;  Little 
Rock,  etc,  R.  Co.  v.  Barker,  33  Ark. 
350,  34  AmR  44. 

C^l. — Dickinson  y.  Southern  Pao. 
Co.,  172  Cal.  727,  168  P  183;  McLaugh- 
lin V.  United  R.  Co.,  169  C^l.  494,  496, 
147  P  149,  LRA1915B  1205,  AnnCas 
1916D  337;  Munro  v.  Pacific  Coast 
Dredging,  etc.,  Co.,  84  Cal.  615,  24  P 
SOS,  18  AmSR  248;  Cleary  v.  City  R. 
Co.,  76  C:al.  240,  18  P  269;  McKeever 
y.  Market  St.  R.  Co.,  69  Cal.  294. 

Colo. — Kansas  Pao.  R.  Co.  y.  Mil- 
ler, 2  Colo.  442. 

Conn. — ^Howey  v.  New  Bngland 
Nav.  Co.,  83  Conn.  278,  76  A  469. 


D.  C. — Smith  V.  Cissel,  22  App.  818 
Bunyea    v.    Metropolitan    R.    (JO. 


ii 


D.  C.  76. 

Fla. — Florida  Bast  Coast  R.  Co.  y. 
Hayes,  67  Fla.  101,  64  S  604;  Duval 
V.  Hunt,  34  Fla.  85,  15  S  876. 

Ga. — Killlan  v.  Augusta,  etc,  R. 
Co.,  79  Oa.  234,  4  SB  166,  11  AmSR 
410;  Glawson  v.  Southern  Bell  Tel., 
etc,  Co.,  9  Ga.  A.  450,  71  SB  747; 
Georgia,  etc.,  R.  Co.  v.  Sasser,  4  Ga. 
A.   276,   61  SB  506. 

111. — Chicago,  etc.,  R.  Co.  y.  Rains, 
203  III.  417,  67  NB  840;  Wabash  R. 
Co.  v.,  Smith,  162  111.  583,  44  NB  856; 
Chicago,  etc.,  R.  Co.  v.  Kneirim,  152 
111.  458,  39  NB  324,  43  AmSR  .259; 
Rockfort  R.  Co.  v.  Delaney,  81  III. 
198,  25  AmR  808;  C^ilcago,  etc.,  R. 
Co.  v.  Harwood,  80  111.  88;  Chicago, 
etc.,  R.  Co.  v.  Becker,  76  111.  26: 
Illinois  Cent.  R.  Co.  v.  Baches,  66 
111.  379;  Conant  v.  Grlflfln,  48  111.  410; 
Chicago,  etc,  R.  Co.  v.  Swett,  45  IlL 
197,  92  AmD  206;  Chicago,  etc.,  R.  Co. 
V.  Shannon,  4S  111.  338;  Chicago  v. 
Major.  18  IIL  349,  68  AmD  553;  Shields 
V.  J.  H.  Dole  Cto.,  168  111.  A.  362;  Chi- 
cago, etc,  R.  Co.  V.  Ptacek,  62  111.  A. 
875  [aff  171  111.  9,  49  NB  191];  North 
Chicago  St.  R.  Co.  v.  Wrixon,  61  111. 
A.  307  [aff  150  111.  532,  37  NE  896]; 
Chicago  Cons.  Bottling  Co.  v.  Tietx, 
37  111.  A.  599;  Chicago  City  R.  Co. 
y.  Glllam,  27  III.  A.  386. 

Ind. — Pittsburgh,  etc,  R.  Co.  v. 
Brown,  178  Ind.  11,  97  NB  145,  98 
NB  625;  Pennsylvania  R.  Co.  v.  Lilly, 
73  Ind.  252;  Ohio,  etc..  R.  C6.  v.  Tin- 
dall.  13  Ind.  366,  74  AmD  259. 

Iowa. — McCoullough  v.  Chicago, 
etc,  R.  Co.,  160  Iowa  624,  142  NW  67, 
47  LRANS  23  (under  Federal  Em- 
ployers' Liability  Act);  Donaldson  y. 
Mississippi,  etc,  R.  Co.,  18  Iowa  280, 
87  AmD  391. 

Kan. — Atchison  R.  Co.  y.  Brown,  26 
Kan.  443;  Kansas  Pac  R.  Co.  v. 
Cutter,  19  Kan.  83. 

Ky. — Paducah  City  B.  Co.  y.  Alex- 
ander, 104  SW  376,  31  KyL  1043: 
Louisville,  etc.,  R.  Co.  v.  Graham,  98 
Ky.  688,  34  SW  229,  17  KyL  1229; 
Covington  St.  R.  Co.  y.  Packer,  9 
Bush   465,  15  AmR  725. 

Me. — Oakes  v.  Maine  Cent.  R.  Co., 
95  Me.  103,  49  A  418. 

Md. — State  v.  Baltimore,  etc,  R. 
Co.,    126    lid.     497,     96    A    66,    LRA 
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caused  by  the  wrongful  death  of  their  child  is  made 
an  element  of  damage;^'  and  the  langmage  of  some 
statutes,  although  not  expressly  authorizing  recovery 
of  damages  for  the  mental  suffering  of  the  bene- 
ficiaries, has  been  construed  as  being  broad  enough 
to  include  such  suffering  as  an  element  of  damages.'^ 

1916B  172;  Baltimore  Turnp.  Rd.  Co. 
V.  Btate,  71  Md.  573,  18  A  884;  Balti- 
more, etc.,  R.  Co.  V.  State,  60  Md.  449: 
State  V.  Baltimore,  etc,  R.  Co.,  24 
Md.  84,  87  AmD  600. 

Minn. — Bremer  v.  Minneapolis,  etc., 
R.  Co.,  96  Minn.  469,  10(  NW  494; 
Hutchins  V.  St.  Paul,  etc.,  R.  Co.,  44 
Minn.    B.    46    NW    79. 

Mlsa. — Mobile,  etc.,  R.  Co.  v.  Wat- 
ly,   69  Miss.  145,  13  S  S25. 

Mo. — Barth  T.  Kansas  City  El.  R. 
Co.,  142  Mo.  635.  44  SW  778  (under 
a  statute  authorizing  the  award  of 
such  damages  as  the  jury  may  deem 
fair  with  reference  to  the  necessary 
injury  resulting  from  such  death 
having  regard  to  the  circumstances 
attending  such  wrongful  act) ;  Leahy 
y.  Davis,  121  Mo.  227,  25  SW  941; 
Schaub  V.  Hannibal,  etc.,  R.  Co.,  106 
Mo.  74,  16  SW  924;  Parson  v.  Mis- 
souri Pac.  R.  Co.,  94  Mo.  286,  6  SW 
464;  James  v.  Christy,  18  Mo.  162: 
Kelly  v.  Higginsville,  185  Mo.  A.  S5, 
171  SW  966 ;  Calcaterra  v.  lovaldi,  123 
Mo.  A.  347,  100  SW  675;  Marshall  v. 
Consolidated  Jack  Mines  Co.,  119  Mo. 
A.  270,  95  SW  972;  Haines  v.  Pear- 
107     Mo.    A.     481,    81    SW    645; 


[$  215]  (7)  Medical  and  Fimenl  Ezpenaet— 
(a)  In  Behalf  of  Beneflciaries.  While  under  som^ 
decisions  adhering  to  the  strict  rule  that  the  sole 
measure  of  damages  is  the  pecuniary  loss  occasioned 
by  the  destruction  of  the  Ufe  of  the  deeeased  per- 


Ooss  V.  Missouri  Pac.  R.  Co.,  SO  Mo, 
A.  614;  Schultx  v.  Moon,  33  Mo.  A. 
329;  Hickman  v.  Missouri  Pac.  R.  Co., 
22  Mo.  A.  344.  But  compare  decision 
under  a  different  statute  infra  note 
22. 

Nebr. — Wood  v.  Omaha,  87  Nebr. 
213,  127  NW  174;  Johnson  County  v. 
Carmen,  71  Nebr.  682.  99  NW  502. 

N-  J. — Telfer  v.  Northern  R.  Co., 
30  N.  J.  L.  188. 

N.  M. — Cerrillos  Coal  R.  Co.  ▼. 
Deserant,  9  N.  M.   49,   49  F  807. 

N.  Y. — Olfleld  v.  New  York,  etc.,  R. 
Co.,  14  N.  Y.  310;  Arnold  v.  State,  168 
App.  Dlv.  253.  148  NYS  479;  Stern- 
fels  V.  Metropolitan  St.  R.  Co.,  73 
App.  DIv.  494,  77  NYS  809  [aff  174 
N.  Y.  612  mem.  66  NB  1117  mem]; 
Felice  V.  New  York  Cent.,  etc.  R.  Co., 
14  App.  Dlv.  846,  43  NYS  922;  Mc- 
Intyre  v.  New  York  Cent  R,  Co,,  47 
Barb.  815  [aff  37  N.  Y.  287];  Green 
V.  Hudson  River  R.  Co.,  32  Barb.  26 
[rev  on  other  grounds  2  Abb.  Dec 
277  note];  Lehman  v.  Brooklyn,  29 
Barb.  234;  Dorman  v.  Broadway  R. 
Co.,  1  NYS  334. 

N.  C. — Ballinger  v.  Rader,  153 
N.  C.  488,  69  SE  497;  Byrd  v.  South- 
ern Exp.  Co.,  139  N.  C.  1173,  51  SH 
851;  Kealer  v.  Smith,  66  N,  C.  154. 

Oh. — Steel  v.  Kurt*.  28  Oh.  St.  191; 
tAke  Shore,  etc.,  R.  Co.  v.  Ehlert,  19 
Oh.  Clr.  Ct.  177,  10  Oh.  Clr.  Dec.  443; 
Hall  V.  Grain,  2  Oh.  Dec  (Reprint) 
453,  3  WestLMonth  137. 

Okl. — Smith  V.  Chicago,  etc.,  R.  Co., 
42  Okl,  577.  142  P  398. 

Or, — Carlson  v.  Ovegon  Short-Une, 
etc.,  R.  Co.,  21  Or.  450,  28  P  497. 

Pa. — ^Pennsylvania  Tel.  Co.  v.  Var- 
nau,  16  A  624;  Mansfield  Coal,  etc.. 
Co.  V.  McEnery.  91  Pa.  186,  36  AmR 
662;  Huntingdon,  etc..  R.,  etc.,  Co.  V. 
Decker,  84  Pa.  419;  Pennsylvania  R. 
Co.  v.  Ooodman,  62  Pa.  829;  Penn- 
sylvania "R.  Co.  V,  Butler,  67  Pa.  335; 
<3aldwell  v.  Brown,  53  Pa.  453;  Penn- 
sylvania R.  Co.  V.  Vandever,  36  Pa. 
298;  McCleary  v.  Pittsburg  R.  Co.,  47 
Pa.  Super.  366;  Coakley  v.  North 
Pennsylvania  H.  Co.,  5  PaLJR  444.. 

Tbnn. — Railroad  Co.  v.  Wyrick,  99 
Tenn.  600,  42  SW  434;  Knoxville.  etc., 
R.  Co.  v.  Wyrick,  99  Tenn.  600.  42 
SW  484;  Nashville,  etc.,  R.  Co.  v. 
Smith,  9  Lea  (Tenn.)  470;  Nash- 
ville, etc.,  R.  Co.  V.  Stevens,  9  Heisk, 
12;  Knoxville  R.,  etc.,  Co.  v.  Davis,  3 
Tenn.  Civ.  A.  522. 

Tex. — Qnlveston,  etc.,  R.  Co.  v. 
Worthy,  87  Tex.  469,  29  SW  376;  Mc- 


Gown  v.  International,  etc.,  R.  Co.,  85 
Tex,  289,  20  SW  80;  Houston  City 
St.  R.  Co.  V.  Sclacca,  80  Tex.  360,  16 
SW  31;  March  v.  Walker,  48  Tex.  372; 
St.  Louis,  etc.,  R.  Co.  v.  Geer,  (Civ. 
A.)  149  SW  1178  (under  Federal  Em- 
ployers' Liability  Act);  Texas,  etc.. 
R.  Cto.  v.  Walker,  58  Tex.  Civ.  A.  615, 
126  SW  99;  Missouri,  etc.,  R.  Co.  v. 
Williams,  (Civ.  A.)  117  SW  1048; 
Texas,  etc.,  R  Co.  v.  Green,  42 
Tex.  Civ.  A.  216,  95  SW  694; 
Houaton,  etc,  R.  Co.  v.  Bowen, 
36  Tex.  Civ.  A.  166,  81  SW  80;  Inter- 
national, etc,  R.  C!o.  V.  Boykin,  32 
Tex.  Civ.  A.  72,  74  SW  93;  Houston, 
etc,  R.  (Do.  V,  Loeffler,  (Civ.  A.)  51 
SW  536;  Storrie  v.  Marshall,  (Civ,  A.) 
27  SW  224. 

Utah. — Corbett  v.  Oregon  Short 
Line  R.  Co.,  26  Utah  449,  71  P  1065; 
Wells  V.  Denver,  etc.,  R.  Co.,  7  Utah 
482,  27  P  688;  Webb  v.  Denver,  etc, 
R.  Co.,  7  Utah  17,  24  P  616. 

Vt. — lAselle  V.  Newfane,  70  Vt  440, 
41  A  511. 

Wash.— Walker  y.  McNeUU  17 
Wash.  582,  50  P  618. 

Wis. — Potter  V.  Caiicago,  etc,  R. 
Co..  21  Wis.  372.  94  AmD  648. 

Eng.— Blake  V.  Midland  R.  Co.,  18 
Q.  B.  93.  83  ECL  93,  118  Reprint  96; 
Patterson  v.  Wallace,  1  Macq.  748. 

Can. — Montreal  v.  Labelle,  14  Oin. 
S.  C.  741;  Canadian  Pac  R.  Co.  v. 
Robinson,  14  Can.  B.  C.  lOE;  St.  Law- 
rence, etc,  R.  Co.  y.  Lett,  11  (3an. 
S.  C.  422  •  [dism  app  11  Ont.  A.  1 
(allowing  app  1  Ont.  645)];  McDon- 
ald v.  Rex,  7  C^n.  E:zch.  216,  21 
CanLTOccNotes    581. 

Man. — ^Pettit  v.  Canadian  Northern 
R.  COh  23  Man.  213.  24  WeatLB 
196. 

Ont, — Bedler  v.  Toronto  Power  Co., 
29  Ont.  L.  527.  14  DomLR  684. 

Que. — Montreal  v.  Turgeon.  26  Que. 
K;  B.  496;  Quebec  R..  etc.,  Co.  v. 
Poltras.  14  Que.  K.  B.  429;  Filiatrault 
V.  Canadian  Pac.  R.  Co.,  18  Que. 
Su^er.  401;  Renaud  v.  Furness 
Whlthy  &  Co.,  Ltd.,  <  Que.  Pr.  76, 

"All  the  decisions  are  agreed  that 
compensation  for  grief  and  wounded 
feelings  is  not  a  legitimate  element 
of  the  damages  to  be  assessed."  Mc- 
Laughlin V.  United  R.  Co.,  169  Cal. 
494,  147  P  149,  LRA1915B  1206,  Ann 
Ca8l916D  337. 

[a]  imaer  radsral  SmplOTMa' 
XJablUtT  Aot^— Michigan  Cent.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  S3  SCt  192, 
67  L.  ed.  417.*  AnnCasl914C  178;  Oin 
V.  Southern  R,  Co.,  199  Fed.  211;  Gar- 
rett V.  Louisville,  etc..  R.  Co.,  197 
Fed.  715,  117  CCA  109  [rev  on  other 
grounds  235  U.  S.  308,  25  SCt  32,  69 
L.  ed.  242].  ^ 

[b]  Th*  vaeiulWT  Iom  of,  the 
widow  and  next  of  kin  is  the  I  sole 
measure  of  damages.  The  satisfac- 
tion of  that  loss  is  therefore,  the 
sole  purpose  for  which  an  action  can 
be  instituted,  there  being  nothing  to 
be  allowed  for  the  bereavement,  noth- 
ing for  solatium;  the  damages  must 
be  limited  to  an  Indemnity  for  the 
pecuniary  loss.  Chicago,  etc.,  R.  (>>. 
v.  Morris.  26  111.  400. 

91.    See  cases  infra  this  note. 

[a]  In  FlorUU  (1)  while,  the  rule 
was  formerly  otherwise  (Florida 
Cent.,  etc,  R.  Co.  v,  Foxworth,  41 
Pla.  1,  25  S  338.  79  AmSR  149),  (2) 
under  Gen.  St.  (1906)  }  3147  a  parent 
may  recover  for  the  death  of  a  minor 
child  such  sum  for  the  mental  pain 
or  suffering  of  the  parent  or  parents 
as  the  jury  may  assess.  But  such 
damages  are  personal  to  the  parent, 
and  an  action  theriefor  should  be  by 
the  parent  personally;  an  adminis- 
trator of  the  estate  ox  the  deceased 


minor  child  has*  no  interest  In  or 
right  to  such  recovery..  (Seaboard 
Air  Line  R.  Co.  v.  Moseley,  CO  Fla. 
186,  63  S  718). 

as.  La, — Johnson  v.  Industrial 
Lumber  Co.,  131  La.  897.  60  S  608; 
Roby  V.  Kansas  City  Southern  R.  0>„ 
130  La,  894,  68  S  700;  Underwood  v. 
Gulf  Refining  Co.,  128  La.  968,  66  S 
641;  Robertson  v.  Jennings.  128  tm. 
796,  55  S  375;  Wooten  v.  United 
Irr.,  etc.,  Co.,  128  La.  294.  54  S  824; 
Cherry  v.  Louisiana,  etc,  R.  Co.,  121 
La.  471.  46  S  696.  126  AmSR  323.  17 
LRANS  606;  Bourg  v.  Brownell- 
Drews  Lumber  Co.,  120  La.  1009,  45  3 
972,  124  AmSR  448;  Dobyns  v.  Yasoo. 
etc,  R.  Co.,  119  La.  72,  43  S  934; 
Parker  v,  C!rowell,  etc,  Xiumber  Co.. 
115  La.  463.  39  S  446;  Graham  T. 
Western  Union  Tel.  <^..  109  La.  1069. 
34  S  91;  Sundmaker  v.  Yasoo.  etc. 
R.  Co.,  106  La.  111.  30  8  286  (under 
a  statute  providing  that-  "every  act 
whatever  of  man  that  causes  damage 
to  another  obliges  him  by  whose  fault 
It  happened  to  repair  It"). 

Mo. — Owen  v.  Brockschmldt,  54  Mo. 
286  (under  a  statute  providing  that, 
in  estimating  the  damages,  the  jury 
may  regard  the  mitigating  or  aggra- 
vating circumstances  attending  the 
wrongful  act  which  produced  the 
death).  But  compare  Missouri  de- 
cisions supra  note  20. 

Porto  Rico. — ^Perianes  v.  Valdes,  4 
Porto  Rico  Fed.  126. 

Va. — Anderson  v.  Hygela  Hotel  <>>.. 
92  Va.  687,  24  SE  269;  BalUmore.  etc.. 
R.  Co.  V.  Noell.  32  GratL  (73  Va.) 
394;  Matthews  v.  Warner,  29  Gratt. 
(70  Va.)  670,  26  AmR  396  (all  de- 
cided under  a  statute  which  does  not 
confine  the  recovery  to  the  mere 
pecuniary  loss  and  injury,  but  author- 
ises an  award  of  -such  damages  as 
"may  seem  fair  and  just").  But  see 
Norfolk,  etc,  R.  Co.  v.  Stevens,  97 
Va.  631,  636,  34  SE  525,  46  LRA  367 
(where  the  court  said:  "Whether  or 
not  the  merely  mental  anguish  of  the 
mother  could  with  propriety  be  con- 
sidered as  an  element  of  damage  we 
shall  leave  as  an  open  question"). 

W.  Va. — ^Wigal  V.  Parkersburg.  74 
W.  Va.  25.  81  SE  654,  62  LRANS  465; 
Kelley  v.  Ohio  River  R.  Co.,  68  W.  Va. 
216,  52, SB  520,  2  LRANS  898  (both 
decided  under  a  statute  providing 
that  "the  jury  shall  give  such  dam- 
ages as  they  shall  deem  fair  and 
Just,  not  exceeding  five  thousand  dol- 
lars"). [The  court  seems,  to  have 
been  influenced  in  reaching  this  con- 
clusion by  the  fact  that  the  original 
statute  expressly  limited  the  jury 
to  damages  "with  reference  to  thi- 
pecuniary  Injury  resulting  from  such 
death"]. 

[a]  In  &ontalaaa  (1)  under  Acts 
(1908)  No.  120,  brothers  and  sisters. 
In  default  of  child,  widow,  or  parent, 
succeed  to  the  right  of  action  which 
a  person  who  dies  from  an  injury 
had,  at  the  moment  of  his  death, 
against  him  by  whose  fault  the  in- 
Jury  was  received,  and  they,  the 
brothers  and  sisters,  have  also  a 
right  of  action  upon  their  own  ac- 
count for  the  recovery  of  damages 
for  the  injury,  moral  or  mental  as 
well  as  material,  sustained  by  them 
by  reason  of  suc^  death.  Johnson  v. 
Industrial  Lumber  Co..  131  La.  897, 
60  8  608;  Underwood  v.  Gulf  Refining 
Co.,  128  La.  968,  65  S  641.  (2)  The 
right  of  action  conferred  upon  a  mar- 
ried woman  by  Acts  (1902)  No.  68. 
for  the  recovery  of  damages  resuli- 
ing  from  personal  injuries  Includes 
the  right  to  recover  for  injuries  to 
feelings  as  well  as  physical  Injuries. 
Hence  a  married  woman,  whose  child 


For  laUr  es— ,  dsvslopmsBts  and  oIwacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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son,'*  there  can  be  no  recovery  for  medieal  **  or  I  effect  that  recovery  can  be  had  for  medical  *•  and 
funeral  *"  expenses,  the  weight  of  authority  is  to  the  \  funeral  expenses  *'  which   have  been  paid  by  the 


loses  ita  Uf«  tlirouffh  the  fault  of  an- 
other, may  recover  by  herself  alone 
for  mental  suffering:  caused  by  such 
death,  and  the  amount  which  she  may 
recover  becomes  her  separate  prop- 
erty. Robertson  v.  Jennings,  128  La. 
7»6.  hi  S  375.  (3)  But  before  the 
amendment  to  the  Act  of  1855  the 
rule  was  otherwise.  MoCubbln  v. 
Hastings.  27  Lia.  Ann.  713;  Earhart 
V.  New  Orleanst.  etc..  R.  Co.,  17  La. 
Ann.  243.  (4)  Where  It  appears  that 
the  Injury  from  which  death  result- 
ed Incapacitated  the  party  at  the 
time  and  permanently  for  any  useful 
or  profitable  work,  and  that  there- 
after, and  until  his  death,  he  was 
a  misery  to  himself  and  a  burden 
to  others,  It  cannot  be  said  that  his 
heirs  sustained  any  loss  whether  ma- 
terial, moral,  or  mental  by  reason 
of  his  death,  and  there  .can  be  no 
recovery  of  damages  on  that  account. 
Dougherty  v.  New  Orleans  R.,  etc., 
Co.,  183  La.  «98.  68  S  498. 

as.  Maney  v.  Chicago,  etc.,  R.  Co., 
49  III.  A.  105.  See  also  cases  Infra 
notes  24-26;  and  supra  {  188. 

[a]  "Th»  paewuMjr  tayaxj  (1) 
designated  by  the  statute  is  nothing 
more  than  a  deprivation  of  a  rea- 
sonable expectation  of  a  pecuniary 
advantage  which  would  have  resulted 
by  8  continuance  of  the  life  of  the 
deceased.  And  It  Is  upon  this  prin- 
ciple that  our  statute  Is  to  be  ap- 
SUed."  Paulmler  v.  Brie  R.  Co.,  34 
L  J.  L.  161,  158  [quot  with  appr 
Hutchison  V.  West  Jersey  R.  Co.,  170 
Fed.  616,  616;  Consolidated  Tract.  Co. 
V.  Hone,  60  N.  J.  L.  444,  446,  38  A 
759].  (2)  "The  damages  recoverable 
are  for  those  benefits  only  of  which 
the  next  of  kin  are  deprived  by  the 
decedent  not  living,  and  are  to  be 
distributed  among;  the  widow  and 
next  of  kin,  to  the  exclusion  of  cred- 
itors. ...  No  part  of  the  sum  re- 
covered can  be  applied  to  the  pay- 
ment of  funeral  expenses."  Consoli- 
dated Tract.  Co.  v.  Hone,  60  N.  J.  L. 
444.  446,  38  A  759,  760.  (3)  "The 
subject-matter  of  the  statute  is  com- 
pensation for  Injury  by  reason  of 
the  relative  not  being  alive,  and 
there  Is  no  language  In  the  statute 
referring  to  the  cost  of  the  cere- 
monial of  respect  paid  to  the  memory 
of  the  deceased  In  his  funeral  or  In 
putting  on  mourning  for  his  loss." 
Consolidated  Tract.  Co.  v.  Hone,  60 
N.  J.  L.  444,  446,  38  A  759  Uuot  Dal- 
ton  V.  South  Eastern  R.  Co.,  4  C.  B. 
N.  S.  296,  93  ECL  296,  140  Reprint 
1098]. 

S4.  Hutchinson  v.  West  Jersey  R. 
Co.,  170  Fed.  615  (New  Jersey  statr 
ute);  Holland  v.  Brown,  35  Fed.  43, 
49,  18  Sawy.  284  (Oregon  statute): 
Maney  v.  Chicago,  etc.,  R.  Co.,  49 
111.  A.  105;  Dalton  v.  South  Eastern 
R.  Co..  4  C.  B.  N.  S.  296.  93  ECL  296. 
140  Reprint  1098;  Boulter  v.  Web- 
ster, 11  L.  T.  Rep.  N.  S.  598-  Toronto 
R.  Co.  V,  Mulvaney,  38  Can.  8.  C.  327; 
McDonald  v.  Rex,  7  Can.  Exch.  216, 
21  CanLTOccNotes  581. 

"The  fact  on  which  the  damages 
are  computed  Is  death  and  its  conse- 
quences, and  not  its  antecedents  or 
cause."    Holland  v.  Brown,  supra. 

36.  U.  S. — Holland  v.  Brown,  35 
Fed.  43,  13  Savty.  284  (Oregon  stat- 
ute). 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Sweet.  67  Ark.  287.  21  SW  587  [overr 
without  mention  Little  Rock,  etc.,  R. 
Co.  V.  Barker,  33  Ark.  350,  34  AmR 
441. 

Del. — Wilcox  V.  Wilmington  City 
R.   Co.,  18  Del.   157,   44  A   686. 

N.  J. — Consolidated  Tract.  Co.  v. 
Hone,  60  N.  J.  L.  444,  38  A  759  [rev 
69  N.  J.  L.  275.  35  A  899]. 

Vt. — Trow  V.  Thomas.  70  Vt.  580, 
41  A  652;  Sherman  v.  Johnson,  58  Vt. 
40,  2  A  707. 

Eng. — Clark  v.  London  General  Om- 
nibus Co.,  [1906]  2  K.  B.  648,  2  BRC 
«94,  6  AnnCas  198:  Osborn  v.  Glllett. 


L.  R.  8  Eixoh.  88;  Dalton  v.  South 
Eastern  R.  Co.,  4  C.  B.  N.  S.  296, 
93  ECL  296,  140  Reprint  1098;  Boul- 
ter V.  Webster,  11  L.  T.  Rep.  N.  S. 
598. 

C^n. — Toronto  R.  Co.  v.  Mulvaney, 
38  C}an.  S.  C.  387;  McDonald  v.  Rex, 
7  Can.  Exch.  216,  21  C^anLTOccNotes 
581. 

Que. — ^Flliatrault  v.  Canadian  Faa 
R.  Co.,  18  Que.  Super.   491. 

[a}  Vadear  the  TaAsrsI  anplorna' 
TitaMHty  Aot^— Delaware,  etc.,  R.  Co. 
V.  Hughes.  240  Fed.  941,  153  CCA  627; 
Philadelphia.'  etc.,  R.  Co.  v.  Marland, 
339  Fed.  1,  152  CCA  51  [aS  246  Fed. 
91,  158  CCA  3171;  Collins  v.  Pennsyl- 
vania R.  Co.,  163  App.  DiT.  452,  148 
NTS  777. 

36.  Ga. — Georgia  R.,  etc.,  Co.  v. 
Gilleland,  133  Ga.  621,  66  SE  944. 

Ind. — Jackson  v.  Pittsburgh,  etc, 
St.  R.  Co.,  140  Ind.  241.  39  NE  663, 
49  AmSR  192;  Mayhew  v.  Bums,  103 
Ind.  328,  2  NB  793;  Pennsylvania  R. 
Ck).  V.  Lilly.  73  Ind.  262;  Ohio,  etc, 
H.  Co.  V.  Tlndall,  13  Ind.  366,  74 
AmD  269  (action  by  father);  South- 
ern Indiana  R.  Co.  v.  Moore,  (A.)  71 
NB  516. 

Iowa. — Muldowney  v.  Illinois  Cent. 
R.  Co.,  36  Iowa  462. 

Ky.--<;ovington,  etc.,  R.  Co.  v. 
Packer,  9  Bush  455,  IS  AmR  735; 
Eden  v.  Lexington,  etc.,  R.  Co..  14 
B.  Mon.  165. 

La. — McCubbin  v.  Hastings,  27  lA. 
Ann.  713. 

Me. — Ramsdell  v.  Grady,  97  Me. 
319.  54  A  763. 

Mich. — Gates  v.  Beebe,  170  Mich. 
107,  136  NW  984. 

Miss. — Illinois  Cent.  R.  Co.  v.  Cru- 
dup,  63  Miss.  .291;  Natchei,  etc,  R. 
Co.  V.  Cook,  63  Miss.  38. 

Mo. — Rains  v.  St.  Louis,  etc,  R. 
Co.,  71  Mo.  164,  36  AmSR  459  (under 
statute  restricting  recovery  to  "the 
necessary  Injury  resulting  from  such 
death"). 

N.  H. — Corliss  v.  Worcester,  etc, 
R.  Co.,  63  N.  H.  404. 

Pa. — Pennsylvania  Co.  v.  James, 
81*  Pa.  194;  Cleveland,  etc.,  R.  Co.  v. 
Rowan,  66  Pa.  393;  Pennsylvania  R. 
Co.  v.  Bantom,  54  Pa.  495;  Pennsyl- 
vania R.  Co.  V.  Zebe,  88  Pa.  318; 
Esher  v.  Mineral  R.,  etc.,  Co.,  28  Pa. 
Super.  393:  Lehigh  Iron  Co.  T.  Rupp, 
12  WklyNC  47. 

Porto  Rico. — ^Morales  ▼.  San  Juan 
Light,  etc,  Co.,  4  Porto  Rico  Fed. 
361. 

Tex.^-Qalveston  ▼.  Barbour,  63 
Tex.  172,  60  AmR  619;  International, 
etc.,  R.  Co.  v.  Boykin,  32  Tex.  Civ.  A. 
72,  74  SW  98:  Gulf,  etc.,  R.  Co.  v. 
Southwick,   (Ctv.  A.)    SO  SW  692. 

Wash. — Hedrick  v.  Ilwaco  R.,  etc, 
Co..  4  Wash.  400.  30  P  714. 

[a]  In  Vcw  Toik  (1)  there  are  a 
few  dicta  in  which  It  is  broadly 
stated  that  the  beneficiaries  of  the 
action  are  entitled  to  recover  med- 
ical expenses  (Pack  v.  New  York,  3 
N.  T.  4S9;  Stueblng  v.  Marshall,  10 
Daly  406,  2  NYClvProc  77),  (2)  and  a 
decision  to  the  effect  that  the  bene- 
ficiary Is  entitled  to  recover  when 
legally  bound  for  the  expenses  (Ken- 
nedy V.  New  York  Cent.  R.  Co.,  36 
Hun  186). 

87.  U.  S.— The  Mauch  Chunk.  139 
Fed.  747  [aff  154  Fed.  182,  83  CCA  276 
(certiorari  den  207  U.  S.  686,  28  SCt 
255,  52  L.  ed.  352)1  ;-Hollyday  v.  The 
David  Reeves.  12  F.  Cas.  No.  6,625,  6 
Hughes  89    (Maryland  law). 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Barker.  S3  Ark.  350.  34  AmR  44 
[overr  St.  Louis,  etc.,  R.  Co.  v. 
Sweet.  57  Ark.  287,  21  SW  687]. 
^  D.  C. — Bunyea  v.  Metropolitan  R. 
Co.,  19  D.  C.  76  (possibly  funeral  ex- 
penses recoverable). 

Ga. — Southern  R.  Co.  v.  Covenla, 
100  Ga.  46.  29  SE  219,  62  AmSR  812, 
40  LRA  253;  Augusta  Factory  v. 
Davis,    87    Ga.    648.    13    SE    577. 

Ind. — Jackson    v.    Pittsburgh,    etc. 


St.  R.  Co.,  140  Ind.  241,  39  NB  668, 
49  AmSR  192;  Pennsylvania  R.  Co. 
V.  Lilly,  78  Ind.  262;  Ohio,  etc.,  R. 
Co.  v.  Tlndall,  1%  Ind.  866,  74  AmD 
259;  Southern  Indiana  R.  Co.  V. 
Moore.  (A.)  71  NB  516.  But  see 
Pittsburgh,  etc,  R.  Co.  v.  Brown,  178 
Ind.  11,  97  NB  145,  98  NE  625  (where. 
In  an  action  by  a  widow  as  admin- 
istratrix to  recover  damages  for  the 
wrongful  death  of  her  husband,  an 
Instruction  that  the  damages  must  be 
restricted  to  the  actual  pecuniary 
loss.  If  any,  shown  to  have  resulted 
to  the  widow  and  child,  and  not  for 
pain  and  suffering  endured  by  the 
deceased  nor  for  funeral  expenses  or 
sorrow  on  account  of  his  death,  was 
held  fairly  to  state  the  proi>er  ele- 
ments of  damage). 

Iowa. — (^rnego  ▼.  Oescent  Coal 
Co.,  164  Iowa  663,  146  NW  38,  Ann 
Casl916D  794. 

tbf. — Covington,  etc.,  R.  C!o.  v. 
Packer,  9  Bush  466,  IB  AmR  726: 
Eden  v.  Lexington,  etc,  R.  C^,  14 
B.  Mon.  165. 

La. — Le  Blanc  v.  Sweet,  107  La. 
355,  31  S  766,  90  AmSR  308;  McCub- 
bin v.  Hastings,  27  La.  Ann.  713. 

Mo. — Rains  v.  St.  Louis,  etc,  R. 
Co.,  71  Mo.  164,  36  AmR  459;  Owen 
v.  Brockschmldt,  64  Mo.  285;  Kelly 
v.  HlgglnsviUe,.  186  Mo.  A.  66, .  171 
SW  96C 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Tay- 
lor, 27  Oh.  Clr.  Ct.  767. 

Pa. — Pennsylvania  Co.  v.  James, 
81*  Pa.  194;  Cleveland,  etc.,  R.  Co.  v. 
Rowan,  66  Pa.  393;  Pennsylvania  R. 
Co.  V.  Bantom,  54  Pa.  495;  Pennsyl- 
vania R.  Co.  V.  Zebe,  33  Pa.  318; 
Esher  v.  Mineral  R.,  etc.,  Co.,  28  Pa. 
Super.  393:  Lehigh  Iron  Co.  v.  Rupp, 

12  WklyNC  47. 

S.  C. — Petrie  v.  Columbia,  etc.,  R. 
Co.,  29  S.  C.  303,  7  SE  615. 

Tex. — Galveston  v.  Barbour.'  62 
Tex.  172,  50  AmR  619;  RIshworth  V. 
Moss.  (Civ.  A.)  191  SW  843; 
Missouri,  etc.,  R.  Co.  ▼.  Evans,  16 
Tex.  Civ.  A.  68,  41  SW  80;  Gulf, 
etc.,  R.  Co.  V.  Southwick,  (Civ.  A.)  30 
SW  592. 

Wash. — Phllby  v.  Northern  Pac  R. 
Co.,  46  Wash.  173.  175,  89  P  468,  123 
AmSR  926,  9  LRANS  1193,  13  Ann 
<3as  742  [clt  <3yc];  Dean  v.  Oregon 
R.,  etc,  Co.,  44  Wash.  664,  87  P  824; 
Joknson  v.  Seattle  Electric  Co.,  39 
Wash.  211,  81  P  706;  Hedrick  v.  Il- 
waco R.,  etc.,  Co.,  4  Wash.  400,  30 
P  714   (dictum). 

Wis. — Hernlng  v.  Holt  Lumber  Co.. 
163  Wis.  101.  140  NW  1102;  Secard 
V.  Rhinelander  Lighting  Co,.,  147 
Wis.  614.  133  NW  45. 

[a]  In  Vew  Toik  (1)  while  there 
are  some  dicta  which  lay  down  the 
rule  broadly  that  funeral  expenses 
are  recoverable  In  actions  of  the 
class  under  consideration  (Whltford 
V.  Panama  R.  Co.,  23  N.  Y.  465;  Pack 
V.  New  York,  S  N.  Y.  489;  Stuebling 
V.  Marshall.  10  Daly  40.  2  NTClvProc 
77),  (2)  the  rule  in  that  state  Is  that 
the  necessary  funeral  expenses  of 
deceased  are  proper  Items  of  damage 
where  any  of  those  for  whose  bene- 
fit the  action  is  brought  have  paid, 
or  are  legally  bound  to  pay,  such  ex- 
penses (Murphy  v.  New  York  Cent., 
etc.,  R.  Co.,  88  N.  Y.  445;  Austin  v. 
Metropolitan  St.  R.  Co.,  108  App.  Dlv. 
249,  95  NYS  740:  Boeder  v,  Ormsby, 

13  AbbPr  334,  22  HowPr  270).  (3) 
Even  though  the  beneficiary  Is  not 
legally  bound  to  bury  decedent,  yet. 
where  she  was  a  member  of  his  fam- 
ily, although  past  her  majority,  he 
will  be  entitled  to  recover  the  amount 
paid  by  htm  as  funeral  expenses. 
Palmer  v.  New  York  Cent.,  etc..  R. 
Co.,  158  App.  Dlv.  296.  138  NYS  10. 
(4)  On  the  other  hand,  no  part  of 
the  funeral  expenses  are  recoverable 
unless  by  reason  thereof  the  bene- 
ficiaries of  the  action  have  sustained 
pecuniary  injury.  In  re,  Huth,  88 
Misc.  458.  152  NYS  215. 
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beneficiaries,^'  or  for  which  they  are  liable,*'  pro- 
vided reasonable  value  thereof  is  shown,*"  and  pro- 
vided it  appears  that  the  amounts  charged  are  rea- 
sonable.'' And  it  has  been  held  that,  where  death 
results  from  malpractice,  the  damages  can  include 
only  such  expenses  as  were  due  to  defendant '9  fault 
in  excess  of  what  they  would  have  been  if  the  case 
had  been  properly  treated.*^  However,  money  ex- 
pended in  medical  treatment  of  the  decedent  is  not 
a  proper  element  of  damage,  where  the  chargSB  there- 
for have  not  been  paid  by  plaintiffs,  and  where  they 
are  not  liable  theref or.'' 

[$  216]  (b)  In  Behalf  of  Estate.  An  action 
may  be  maintained  by  an  administrator  for  the  bene- 
fit of  the  estate  to  recover  for  the  medical  and 
funeral  expenses  incurred  by  or  on  behalf  of  deceased 
after  receiving  the  injury  which  caused  his  death,** 
and,  under  some  statutes,  this  action  is  not  barred 
by  an  action  by  the  administrator  for  the  benefit 
of  the  widow  and  next  of  kin."  However,  in  order 
to  sustain  the  action,  it  must  be  shown  that  the 
estate  was  liable  for  these  expenses." 

[(  217]  (8)  Expenses  of  Education  and  Main-' 
tenance  of  Minor  Child.  The  maintenance  and  edu- 
cation of  a  minor  son  being  obligations  imposed  by 
law  upon  the  father,  he  cannot,  in  an  action  in  dam- 
ages for  the  death  of  his  son,  recover  the  amounts  so 
disbursed  in  connection  therewith." 

[(  218]  (9)  Interest  —  (ft)  In  General  In 
some  jurisdictions,  by  statute,  the  damages  recover- 
able should  include  interest  thereon  from  the  date  of 
the  death  to  the  date  of  recovery."  According  to 
one  view,  in  the  absence  of  statute  authorizing  it  it  is 


improper  to  allow  such  interest;"  but  other  decisions 
hold  the  allowance  of  such  interest  proper  without 
any  reference  to  statutory  authority  therefor,*'  al- 
though' it  has  been  held  that  the  question  as  to 
whether  interest  should  be  added  to  the  damages  is 
one  for  the  jury.*' 

[$  219]  (b)  What  Law  Oovenu.  The  right  to 
recover  intei;est  where  the  cause  of  action  arises  un- 
der the  laws  of  a  foreign  state  rests  exclusively  on 
the  laws  of  that  state.*'  So  too  where  the  action  is 
brought  in  a  state  cpurt  under  the  F^eral  Employ- 
ers' Liability  Act,  which  makes  no  provision  for  the 
recovery  of  interest,  no  interest  can  be  added  un- 
der the  local  statute  which  requires  interest  to  be 
added  to  tie  verdict.** 

[i  220]  (10)  Hiscellanmiu  Elements  of  Dam- 
age. Loss  of  a  pension  **  or  of  an  annuity  *•  may  be 
considered  in  estimating  the  damages  sustained  by 
reason  of  a  death.  Expectation  of  inheritance  is  not 
a  proper  element  of  loss  to  children  in  an  action  for 
the  wrongful  death  of  a  parent,**  especially  if  the 
children  are  adults.*^ 

[(  221]  f.  Death  of  Ben^dary  Pending  Snit. 
Where,  under  the  statute,  the' beneficiary,  without  re- 
gard to  age  or  expectancy  of  life,  takes  such  pro- 
portion of  the  damages  as  he  would  have  taken  in 
decedent's  personal  estate  in  case  of  intestacy,  the 
death  of  a  beneficiary  who  brought  suit  in.  behalf  of 
himself  and  others  pending  snit  does  not  in  any  way 
affect  the  measure  of  damages.**  On  the  other  hand 
it  ha's  been 'held,  under  a  statute  limiting  the  dam- 
ages recoverable  to  those  sustained  by  the  next  of 
kin  at  the  time  of  the  death,  that,  if  the  next  of 


as.  Sleber  v.  Great  Northern  R. 
Co..  76  Minn.  269,  79  NW  95. 

99.  Sleber  v.  Great  Northern  R. 
Co.,    76  Minn.    269,   79   NW  95. 

80,  Austin  V.  Metropolitan  St.  R. 
Co.,  108  App.  Dlv.  249,  253,  95  NTS 
740  (where  the  court  said:  "The  rule 
dedacible  from  many  cases  seems  to 
be  that  ....  when  direct  damages 
can  be  proved  as  funeral  expenses 
and  doctors'  blUa,  they  must  be 
shown"). 

31.  Rishworth  v.  Moss,  (Tex.  Civ. 
A.)  191  SW  843;  International,  etc., 
R.  Co.  V.  Boykin,  32  Tex.  Civ.  A.  72, 
71  SW  93  (bolding  that,  wbere  no  evi- 
dence is  introduced  to  show  that  the 
amounts  paid  for  medical  services 
were  reasonable  charges,  the  court 
should  have  given  a  special  Instruc- 
tion excluding  them  from  the  con- 
sideration of  the  Jury). 

33.  Ramsdell  v.  Grady,  97  Me.  319, 
54  A  763. 

38,  Salmon  v.  Rathjens,  162  C^l. 
290,  92  P  733. 

84.  St.  Iiouls,  etc..  R.  Co.  v.  Sweet, 
63  Ark.  563,  40  SW  463;  Gates  v. 
Beebe,  170  Mich.  107,  135  NW 
934.  • 

sis.  St.  Louis,  etc.,  R.  Co.  v.  Sweet, 
63  Ark.  563.  40  SW  463. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Sweet, 
63  Ark.  563,  40  SW  463  (where  the 
action  failed  because  it  was  not 
shown  that  the  claim  for  these  ex- 
penses was  probated  within  the  time 
required  by   statute). 

87.  Clough  V.  Fabre,  9  Que.  Pr. 
IS;  Beaudet  v.  William  Grace  Co.,  7 
Que.  Pr.   82. 

38.  Howey  v.  New  England  Nav. 
Co..  88  Conn.  278,  76  A  469  (New 
York  statute);  Norton  v.  Erie  R.  Co., 
163  App.  Dlv.  468,  148  NTS  771;  Ber- 
trand  v.  Hinckley  Fibre  Co..  147  App. 
Dlv.  916  mem,  131  NTS  1104  mem; 
Prounfelker  v.  Delaware,  etc.,  R.  Co., 
78  App.  Dlv.  350,  76  NTS  745;  Klefer 
V.  Grand  Trunk  R.  Co..  12  App.  Dlv. 
28,  42  NTS  171,  26  NTCivProc  147 
IsM  153  N.  T.  688  mem,  48  NE  1105 
mem];    Cornwall   v.    Mills,    44   N.   T. 


46. 


Super.   _  - 

[a]  la  ]r«w  Totfe  (1)  under  Code 
Civ.  Proc.  {  1904.  when  final  judg- 
ment for  plaintiff  is  rendered,  the 
clerk  must  add  to  the  sum  so  award- 
ed Interest  thereon  from  the  deced- 
ent's death  and  include  It  in  the  Judg- 
ment. Norton  v.  Erie  R.  Co.,  183 
App.  Dlv.  468,  148  NTS  771.  (2)  Un- 
der this  statute  the  Jury  have  noth- 
ing to  do  with  the  question  of  in- 
terest. The  Interest  Is  to  be  added 
and  Inserted  in  the  entry  of  Judg- 
ment by  the  clerk.  And  this  is  true, 
although  the  Jury  in  making  up  the 
damages  awarded  interest  and  in- 
cluded it  in  their  finding  of  the  ag- 
gregate amount.  In  these  circum- 
stances defendant's  remedy  is  to 
move  to  set  aside  the  verdict.  Man- 
ning v.  Port  Henry  Iron  Ore  Co.,  91 
N.  T.  666.  (3)  The  inquisition,  ver- 
dict, report,  or  decision,  under  this 
statute  may  specify  the  day  from 
which  interest  is  to  be  computed;  If 
It  omits  to  do  so,  the  day  may  be 
determined  by  the  clerk  upon  affi- 
davits. Howey  V.  New  England  Nav. 
Co.,  83  Conn.  278,  76  A  469  (New  Tork 
statute). 

[b]  Btatnt*  la  fens*  at  tlm*  of 
▼•Tdiot  governs.  Salter  v.  Utlca, 
etc..  R.  Co.,  86  N.  T.  401. 

3».  Cook  V.  New  Tork  Cent.,  etc., 
R.  Co.,  10  Hun  (N.  T.)  426;  Grow  v. 
Oregon  Short  Line  R  Co.,  47  Utah  26, 
160  P  970. 

40.  Railways  Ice  Co.  v.  Howell, 
117  Ark.  198.  174  SW  241;  St.  Louis, 
etc,  R.  Co.  V.  Cleere.  76  Ark.  377,  88 
SW  995;  Standard  Oil  Co.  v.  Reagan, 
15  6a.  A.  671,  84  SE  69;  lArsen  v. 
Home  Tel.  Co.,  164  Mich.  296,  129 
NW    894. 

41.  Central  R.  Co.  v.  Sears,  66  Oa. 
499. 

48.  Kiefer  v.  Grand  Trunk  R.  Co., 
163  N.  T.  688,  48  NE  1105  [afT  12 
App.  Div.  28.  42  NTS  171,  26  NTCiv 
Proc  147];  Frounfelker  v.  Delaware, 
etc.,  R.  Co.,  78  App.  Div.  350.  73  NTS 
746. 

Ca]    nma  (1)  where  an  action  for 


wrongful  death  Is  brought  In  New 
Tork  under  a  Pennsylvania  statute 
which  permits  Juries  In  their  discre- 
tion to  include  Interest  In  their  ver- 
dict, and  it  does  not  appear  that 
the  Jury  in  such  action  had  added 
Interest,  it  was  error  for  the  clerk 
following  the  provisions  of  N.  T. 
Code  Civ.  Proc.  i  1904  to  add  interest 
to  the  verdict  and  Include  it  in  the 
Judgment.  Frounfelker  v.  Dela-ware. 
etc.,  R.  Co.,  73  App.  Div.  350,  78  NTS 
746.  (2)  Where  the  accident  occurred 
in  Canada,  the  laws  of  which  make 
no  provision  for  interest  .on  Judg- 
ments In  such  cases,  Interen  will  not 
be  allowed  under  the  N.  T.  Code  Civ. 
Proc.  i  1904,  providing  that  the  clerk 
must  add  to  the  Judgment  interest 
from  decedent's  death.  Klefer  v. 
Grand  Trunk  R.  Co.,  153  N.  T.  688. 
48  NE  1105  [aft  12  App.  Div.  aS.  42 
NTS  171,  26  NTCivProc  147]. 

43.  Norton  v.  Erie  R.  Co.,  8S  Misc. 
169,  144  NTS  656  [aft  163  App.  Dlv. 
468,  148   NTS   771]. 

44.  Ewen  v.  Chicago,  etc.,  R.  Co.. 
38  Wis.  613  (holding  that,  in  an  ac- 
tion brought  for  the  benefit  of  a 
widow  for  th.e  death  of  her  minor 
child,  the  loss  of  a  pension  which 
the  widow  had  been  receiving,  de- 
pendent on  the  continuance  of  the 
decedent's  life,  may  be  recovered  as 
part  of  the  damages). 

45.  Rowley  v.  London,  etc.,  R,  Co., 
L.  R.  8  Exch.  221  (holding  that,  in 
an  action  for  the  wrongful  death  cf 
an  adult  to  recover  damages  on  be- 
half of  his  mother,  widow,  and  child, 
the  value  of  an  annuity  to  which  the 
mother  was  entitled  during  the  Joint 
lives  of  herself  and  deceased,  and 
which  was  secured  by  his  personal 
covenant,  may  be  considered  in  esti- 
mating the  damages). 

46.  Rochester  v.  Seattle,  etc.,  R. 
Co.,  75  Wash.  659,  185  P  209. 

47.  Wlest  v.  Electric  Tract  Co.. 
200  Pa.  148,  49  A  891,  68  LRA 
666. 

48.  McArdle  V.  Pittsburg  R,  Co., 
41  Pa.  Super.  162. 


ForUtw 


AsralopBiwits  and  eliMMr««  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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kin  for  whose  benefit  suit  is  brought  die  pending  snit, 
the  damages  reooverable  are  limited  to  such  as  the 
beneficiary  suffered  down  to  the  time  of  hia  death.*" 
[$  222]  g.  Statutory  Limitations  aa  Altecttng 
Amount  of  Becovefry.  Some  of  the  statutes  fix  the 
maximum  limit  of  recovery,*'  five  thousand  dollars 
being  a  common  limitation.'^  In  some  juiiadictions, 
however,  by  constitutional  provision,  the  limitation 
of  the  amount  to  be  recovered  for  injuries  resulting 
in  death  by  any  legislative  act  is  specifically  forbid- 
den;** and  while  it  was  held  by  a  divided  court  that 
a  provisi()n  of  this  character  may  be  waived  by  a 
contract  freely  and  voluntarily  made,"  it  was  also 
held  by  the  same  court  that  the  legislature  had  no 
power  to  make  such  contracts  compulsory,  and  that 
a  statute  which  assumed  to  do  so  was  in  direct  vio- 

4ft.    Pitkin  T.  New  York  Cent.,  etc., 
R.  Co.,  94  App.  Dlv.  81,  87  NTS  »e6, 


[a]  ta.  aapport  of  t^  Tlaw  it  was 
said:  "The  conalderation  of  these 
pecuniary  benefit*  which  might  have 
resulted  from  the  life  of  the  child, 
and  of  the  damages  which,  therefore, 
flow  from  Its  death  to  the  parent, 
must  necessarily  take  into  account 
the  probable  length  of  time  during 
'Which  the  parent  himself  might  live 
to  enjoy  these  benefits.  Ordinarily 
such  parent  is  alive  at  the  time  of 
the  trial,  and  the  contingency  of  his 
death  and  of  the  resultant  termina- 
tion of  all  benefits  which  he  might 
have  derived  from -the  child's  life  is 
so  uncertain  that  any  conclusions 
which  a  Jury  may  reach  In  reference 
to  such  benefits  are  not  subject  to 
review  and  reversal.  In  this  case, 
however,  no  element  of  uncertainty 
In  this  respect  exists.  The  father 
was  the  next  of  kin  and  solely  en- 
titled as  such  under  the  statute  to 
any  dami^ges  which  resulted  from 
the  death.  He  had  died  before  the 
trial,  and,  therefore,  there  was  as- 
certained the  exact  period  during 
which  he  would  have  been  entitled  to 
the  benefits  of  the  life  of  the  intes- 
tate. We  see  no  way  under  the  stat- 
ute In  which  the  Jury  could  be  al- 
lowed to  measure  such  benefits  by 
any  such  uncertain  rule  as  would 
have  been  applicable  in  case  the 
father  had  been  still  alive  at  the  time 
of  the  trial,  or  In  which  the  rela- 
tionship to  the  intestate  of  other 
people  who  were  not  his  next  of  kin 
at  the  moment  of  death  can  be  made 
the  basis  of  an  additional  recov- 
ery." Pitkin  V.  New  York  Cent.,  etc., 
R.  Co.,  94  App.  Div.  31,  37,  87  NYS 
906. 

SedBloaa  haTlnff  ■cm*  uuilocf  to 
this  subject  see  {  240. 

60.  U.  S. — Baltimore,  etc.,  B.  Co. 
V.  Taylor,  188  Fed.  828.  109  CCA  172 
(West  Virginia  statute). 

D.  C. — Hyde  V.  Southern  R.  Co.,  31 
App.   466. 

111. — Swan  V.  Chicago  Boston  Store, 
177  111.  A.  849. 

Ind. — Wabash  B.  Co.  v.  Gretzlnger, 
104  NE  69. 

Ky. — <;hesapeake,  etc,  R.  Co.  v. 
Dwyer,  162  Ky.  427.  172  SW  918. 

Mo. — Boyd  V.  Missouri  Pac.  R.  Co., 
236  Mo.  54,  139  SW  561;  Steyer  v. 
United  R.  Co.,  (A.)  185  SW  737: 
Hawkins  v.  Missouri  Pac.  R.  Co.,  182 
Mo.  A.  323,  170  SW  469;  Johnson  v. 
Springfield  Tract.  Co.,  178  Mo.  A. 
445,  163  SW  896;  Johnson  v.  Chicago, 
etc..  R.  Co.,  174  Mo.  A.  16,  180  SW 
5;  Moyes  v.  St.  Louis,  etc.,  R.  Co.,  158 
Mo.  A.  461,  138  SW  937;  Marsh  v. 
Kansas  City  Southern  R.  Co.,  104  Mo. 
A.  577,  78  SW  284;  Riley  ▼.  Grand  Is- 
land Receivers,  72  Mo.  A.  280  (Kan- 
sas statute). 

N.  C— In  re  Stone,  173  N.  C.  208, 
91  SE  862. 

Oh. — Lee  v.  Standard  Tool  Co.,  33 
Oh.   CIr.   Ct.    64. 

Or. — Cameron  v.  Pacific  Lime,  etc., 
Co..  73  Or.  610,  144  P  446.  AnnCas 
1916E  769. 

Porto  Blco. — ^Arena  v.  Ouanlca  Cen- 


trale,  4  Porto  Rico  Fed.  444  (Eim- 
ployers'  Liability  Act  of  Porto  Rico); 
Vargas  v.  American  B.  Co.,  1  Porto 
Rico  Fed.   292. 

Utah. — Webb  v.  Denver,  etc,  B.  Co., 
7  Utah  17,  24  P  616. 

Wis. — Moyer  v.  Oshkosh,  161  Wis. 
686.  139  NW  37«. 

Ont. — Linden  v.  Trussed  Concrete 
Steel  Co.,  11  OntWR  1008. 

[a]  Za  TiMHaaa  the  act  of  March 
29,  1879,  limiting  the  recovery  in  cer- 
tain cases  of  negligent  death  to  five 
thousand  dollars,  was  repealed  as  to 
the  amount  of  damages  for  the  death 
by  the  act  of  April  8,  1881,  giving 
an  action  for  death  by  wrongful  act 
with'  recovery  up  to  ten  thousand 
dollars.  Pittsburgh,  etc.,  R.  Co.  v. 
Burton,  139  Ind.  357.  37  NB  150,  88 
NS  694. 

[b]  In  MUsoort  (1)  under  Rev. 
St.  (1909)  a  6426,  5427,  providing 
that  upon  death  by  such  a  wrongful 
act  as  would,  if  death  bad  not  fol- 
lowed, have  entitled  the  person  in- 
jured to  recover  damages,  and  mak- 
ing the  person  who  would  have  been 
liable  in  such  action  liable  In  an  ac- 
tion, for  damages  at  the  suit  of  the 
husband  or  wife  of  deceased,  the  Jury 
may  give  damages  not  exceeding  ten 
thousand  dollars.  Bagley  v.  St. 
Louis,  268  Mo.  259,  186  SW  966;  Pope 
V.  Missouri  Pac.  R.  Co..  176  SW  955; 
Foster  v.  West,  194  Mo.  A.  94,  184 
SW  165;  Hawkins  v.  Missouri  Pac.  R. 
Co.,  182  Mo.  A.  323,  170  SW  459. 
(2)  But  under  a  former  Missouri 
statute  the  damages  recoverable  In 
an  action  for  wrongful  death  was 
limited  to  five  thousand  dollars. 
Tetherow  v.  St.  Joseph,  etc.,  R.  Co., 
98  Mo.  74,  11  SW  310,  14  AmSR  617; 
Flynn  v.  Kansas  City,  etc.,  R.  Co.,  78 
Mo.  195,  47  AmR  99;  Holmes  v.  Han- 
nibar  etc.,  R.  Co.,  69  Mo.  536;  State 
V.  Melton,-  130  Mo.  A.  262.  109  SW 
868;  Mapgan  v.  Foley,  33  Mo.  A. 
250. 

[c]  In  Vew  Kampshix*  the  limi- 
tation fixed  by  the  statute  does  not 
apply  where  an  action  pending  at 
the  time  of  death  is  continued  by  the 
administrator  of  decedent.  Piper  v. 
Boston,  etc,  B.  Co.,  76  N.  H.  436,  76 
A  1041. 

[d]  m  WaahlBfton  the  code  pro- 
vision authorising  such  recovery  in 
death  actions  as  may  seem  Just  to 
the  Jury  supersedes  th«  former  stat- 
ute limiting  recovery  to  15,000. 
Northern  Pac.  R.  Co.  v.  EHllson,  3 
Wash.  225,  28  P  333,  29  P  263;  Oraets 
V.  McKenzie,  3  Wash.  194,  28  P  331. 

[e]  Vader  the  7M«nl  Smploxms' 
UablUty  Aot  there  is  no  limitation 
of  the  amount  of  recovery.  Devlne 
V.  Chicago,  etc..  R.  Co.,  186  111.  A. 
488  [afr  266  111.  248,  107  NB  595,  Ann 
Casl916B  481];  Thornbro  V.  Kansas 
City,  etc.,  R.  Co..  91  Kan.  684.  139 
P    410,   AnnCasl915D    314. 

61.  U.  S. — Carson  v.  Gore-Meenan, 
229  Fed.  765  (Connecticut  statute); 
In  re  Humboldt  Lumber  Mfg.  Assoc, 
60  Fed.  428  [atT  73'Fed.  239,  19  CCA 
481.    46   LRA   264]. 

Colo. — Denver,  etc.,  R.  Co.  v.  Spen- 
oer,  27  Colo.   313,  61  P  606,  61  LRA 


lation  of  the  constitutional  prohibition.**  Whether 
or  not  these  constitutional  prohibitions  shall  operate 
'to  nullify  existing  legislation  must  depend  on  the 
wording  of  the  provisions.  It  has  been  held  that 
a  constitutional  provision  that  "no  law  shall  be 
enacted  limiting  the  amount  of  damages  to  be  re- 
covered for  causing  the  injury  or  death  of  any  per- 
son" operates  only  in  respect  of  future  legislation, 
and  while  it  prohibits  future  legislation,  it  does  not 
affect  laws  already  in  existence,  although  such  laws 
would  be  void  if  enacted  subsequently  to  the  taking 
effect  of  the  constitutional  prohibition.'''  '  On  the 
other  hand  it  has  been  held  that  a  constitutional 
provision  declaring  that  "no  Act  of  the  general  as- 
sembly shall  limit  the  amount"  cannot  be  restricted 
to  future  legislation,  but  is  quite  as  applicable  to 

121:  Denver,  «tc,  R.  Co.  v.  Spencer, 
26  Cola  9,  52  P  211. 


Conn. — Nelson  v.  Branford  Light- 
ing, etc.,  Co.,  76  Conn.  648,  64  A  303; 
I,amphear  v.  Buckingham,  33  Conn. 
237. 

111.— Chicago,  etc,  R.  Co.  v.  Ada- 
rolck,  31  111.  A.  412. 

Mass. — Howard  v.  Fall  River  Iron 
Works,  203  Mass.  273,  89  NE  616. 

N.  Y. — ^Durfleld  v.  New  York,  101 
App.  Div.  581,  92  NYS  204. 

Ob. — Steel  v.  Kurts,  28  Oh.  St. 
191. 

Wis. — Keeley  v.  Great  Northern  R. 
Co..  139  Wis.  448,  121  NW  167;  Ewen 
V.  Chicago,  etc.,  B.  Co..  38  Wis.  613. 

[a]  la  M— achmstta  the  Em- 
ployers' Liability  Act.  so  called,  pro- 
vides that  the  amount  of  damages 
recoverable  for  both  the  injury  and 
the  death  cannot  exceed  five  thousand 
dollars.  Where,  at  the  time  an  ac- 
tion for  death  was  brought,  counts 
for  death  and  for  conscious  suffering 
before  death  could  not  be  Joined,  but 
before  the  trial  St:  (1911)  c  875  was 
enacted,  permitting  such  joinder,  and 
plaintiff  was  allowed  to  amend  her 
action  by  adding  a  count  for  con- 
scious suffering,  she  was  not  limited 
to  a  recovery  by  the  limit  in  the 
statutory  action  for  death,  but  could 
also  recover  damages  for  conscious 
suffering  limited  only  by  the  rules 
of  common  law,  since  this-  statute 
does  not,  like  the  Employers'  Lia- 
bility Act  (Rev.  L.  c  106  5  72),  limit 
the  amount  of  damages  which  may 
be  recovered  on  both  counts.  Gll- 
patrick  v.  Cotting,  214  Mass.  426,  101 
NB  993  [dist  Howard  v.  Fall  River 
Iron  Works  Co.,  203  Mass.  273,  89 
NE   615). 

62.  Medinger  v.  Brooklyn  Heights 
R.  Co.,  6  App.  Div.  42.  39  NYS  613; 
Smith  V.  Metropolitan  St.  R.  Co.,  1& 
Misc.  158.  35  NYS  1062;  Lewis  V.  Hol- 
lahan,  103  Pa.  425;  Pennsylvania  R. 
Co.  V.  Bowers,  23  WklyNC  (PaO  267; 
Fleming  v.  Pennsylvania  R.  C!o.,  21 
WklyNC  (Pa.)  626;  Mathews  v.  Penn- 
sylvania R.  Co.,  20  WklyNC  (Pa.) 
575;  Conway  v.  Philadelphia,  etc.,  R. 
Co.,  17  Phila.  (Pa.)  71;  Burton  v. 
Union  Pac.  Coal  C^.,  18  Wyo.  362,  107 
P  391,  112  P  841. 

63.  Kentucky  State  Journal  Co.  v. 
Workmen's  Compensation  Bd.,  161 
Ky.  562.  170  SW  437,  1166,  LBA1916A 
389,  AnnCasl916B  1273. 

64.  Kentucky  State  Journal  Co.  v. 
Workmen's  Compensation  Bd.,  161 
Ky.  562,  170  SW  437,  1166,  LBA1916A 
389.  AnnCasl916B  1273. 

.  66.  Mestas  v.  Diamond  Coal,  etc., 
Co.,  12  Wyo.  414,  428,  76  P  667  (where 
it  was  said:  "As  the  constitution 
then  merely  commands  that  the  Leg- 
islature of  the  State  shall  not  pass 
such  a  law,  it  cannot  reasonably  be 
said  that  a  law  previously  passed 
and  already  in  force,  and  which  was 
valid  when  passed,  and  had  not  been 
modified  or  repealed,  was  obnoxious 
to  the  constitutional  prohibition"). 

[a]  ^eglalatloa  enaotad  auba*- 
qaant  to  ooaatltattonal  proviatoas, 
which  assumes  to  limit  the  amount 
of  recovery,  is  void.    Burton  v.  Union 
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legislation  then  existing  as  to  prospective  legisla- 
tion.»« 

[i  223]  4.  Matters  in  Mitigation  or  Bininntion 
of  Damages — a.  In  Oen«raL  In  determining  the 
reasonable  expectation  of  the  beneficiaries  of  pecu- 
niary benefit,  evidence  that  deceased  '«ronld  have 
more  probably  become  a  burden  than  a  pecuniary 
benefit  to  the  beneficiaries  must  also  be  consid- 
ered." A  person  guilty  of  negligence  causing  death 
cannot  escape  payment  of  full  damages  upon  the 
ground  that  one  of  those  entitled  to  sue  did  not  in- 
stitute an  -action  until  limitation  had  run  against 
it.**  Neither  the  docket  entries  nor  the  record  of  an 
incomplete  divorce  proceeding  by  deceased  is  admis- 
sible in  mitigation  of  damages  in  an  action  by  a 
widow  for  his  death,  in  which  her  claim  for  damages 
is  limited  to  loss  of  support."  Where  the  statute 
creating  the  right  and  designating  for  whose  benefit 
the  recovery  may  be  had  is  in  the  nature  of  a  statute 
providing  for  the  descei^t  and  distribution  of  es- 
tates, the  fact  that  a  father  for  whose  benefit  the 
action  is  brought  had  abandoned  the  child  before  his 
death  cannot  be  considered  in  mitigation  of  dam- 


ages." 

Pac.   Coal   Co.,    1$   Wyo.    862,    107   P 
891,  112  P  841. 

86.  Lewis  V.  HoUahan,  103  Pa.  425 
Coverr  on  this  point  Pennsylvania  R. 
Co.  v.  Langdon,  92  Pa.  21,  S7  AmR 
•SIJ. 

87.  Dewey  v.  Hamilton,  etc.,  St. 
R.  Co.,  9  OntWR  611. 

68.  Paris,  etc.,  R.  Co.  v.  Robinson, 
(Tex.  Civ.  A.)  127  SW  294. 

89.  Wood  V.  Philadelphia,  etc,  R. 
Co.,  24  Del.  S3<,  76  A  613.      "> 

60.  Heggle  v.  Barley,  5  Tenn.  Civ. 
A    78. 

'61.'  Orand  Trunk  R.  Co.  v.  Jen- 
nhiKs,  18  App.  Cas.  800;  Bradburn  v. 
Great  Western  R.  Co.,  L.  R.  10 
Exch.  1,  8  ERC  439;  Pym  v.  Great 
Northern  R.  Co.,  4  B.  &  S.  396,  116 
ECL.  396,  122  Reprint  608. 

62.  Ban  Antonio,  etc.,  R  Co.  v. 
Long,  87  Tex.  148,  156.  27  SW  113, 
47  AmSR  87,  24  LRA  637  [rev  (Clv. 
A.)  26  SW  114]  (where  the  court 
said:  "Under  such  a  law  we  can  not 
see  how  It  can  be  maintained  that 
one*has  been  damaged  by  the  death, 
when  he  has  received  from  the  estate 
of  the  deceased  property  exceeding  in 
value  all  the  prospective  benefits 
which  would  have  accrued  to  him 
had  the  death  not  ensued"). 

63.  See   Texas   cases    Infra    i    226. 

64.  V.  S.— Clune  v.  Rlstlne,  94 
Fed.  745,  36  CCA  450. 

Ala. — Sloss-Sheffleld  Steel,  etc.,  Co. 
V.  HoUoway,  144  Ala.  280,  40  S  211. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mad- 
dry,   67   Ark.    306,    21    SW   472. 

Cal. — McLiaughlin  v.  United  R.  Co., 
169  Cal.  494,  498,  147  P  149,  LRA 
1916B  1205,  AnnCaslOlOD  337  [clt 
Cyc]. 

Oa. — Boswell  v.  Barnhart,  96  Os. 
521.  23  SB  414. 

N.  J. — Wescoat  v.  Decker,  85  N.  J. 
L.  716.  90  A  290. 

N.  T.— Terry  v.  Jewett,  78  N.  T. 
338. 

dkl. — Missouri,  etc.,  R.  Co.  v. 
James,  159  P  1109,  1110   [quot  Cycl. 

Pa. — Stabler  v.  Philadelphia,  etc., 
R.  Co.,  199  Pa.  383,  49  A  278,  86 
AmSR  791. 

Ont. — Goodwin  v.  R.  Co..  29  Ont. 
L.  422.  5  OntWN  198,  26  OntWR 
182,   14   DomLR   411. 

[a]  measoBS  for  rol*. — (1)  "The 
construction  contended  for  .  .  .  would, 
beyond  a  question,  deny  compensa- 
tion for  death  by  negligence  In  al- 
most every  conceivable  caBe.  .  .  .  But 
there  Is  another  aspect  of  It  which 
will  result  from  the  principle  in- 
sisted upon,  viz.,  that  the  test  of  the 
right  to  recover  being  the  'pecuniary 


[$  224]    b.    InharlUnce    ftam    Deceased.     The 

English  courts  adopted  the  broad  view  that  whatever 
of  property  plaintiff  or  beneficiary  could  be  shown 
to  have  received  through  the  death  could  properly 
be  considered  hy  the  jury  in  determining  the  amount 
of  damages  occasioned  by  the  death,*'  and  this  rule 
seems  to  have  been  at  one  time  accepted  by  the 
Texas  courts  where,  under  the  statute,  only  pecuniary 
damages  were  recoverable,"*  although  later  decisions 
in  this  state  have  shown  no  disposition  to  carry  this 
doctrine  into  effect.**  The  rule  which  had  been  gen- 
erally adopted  in  the  United  States  is  that  it  cannot 
be  shown  in  mitigation  of  damages  that  plaintiff  or 
the  beneficiary  acquired  property  by  descent  from 
deceased."* 

[$  225}  c.  Proceeds  of  Insurance  or  Pension. 
So  it  has  been  held  generally,**  although  not  univer- 
sally,** that  in  actions  for  wrongful  death  defendant 
is  not  entitled  to  show  in  mitigation  of  damages  that 
plaintiff  has  received  the  proceeds  of  an  insurance 
policy  on  the  life  of  the  deceased;  and  the  fact  that 
the  insurance  company  may  have  a  right  of  action 
against  defendant  for  the  amount  of  insurance  which 
it   was  compelled   to   pay  in   consequence   of   the 


damages'  clearly  proved  to  have  been 
suffered,  [Act  April  4th,  18681  It 
win  follow  that  all  those  who  from 
youth,  old  age,  or  other  circum- 
stances, are  non-producers,  may  be- 
come the  victims  of  negligence  with- 
out compensation  to  survivors.  Nay, 
more,  the  corollary  of  the  postulate 
would  prevent  compensation  where 
the  survivors  are  absolutely  benefited 
by  the  death,  either  as  gainers  by  the 
distribution  of  the  property  of  the 
deceased,  or  by  the  riddance  of  a 
troublesome  charge.  The  controver- 
sies which  would  arise,  if  this  were 
the  rule,  would  be  repugnant  to  the 
sensibilities  of  every  person."  Penn- 
sylvania R.  Co.  V.  Keller,  67  Pa.  300, 
807.  (2)  "The  true  question  is  what 
had  these  plaintiffs  the  right  to  ex- 
pect to  receive  from  the  parent  dur- 
ing his  life,  and  for  the  loss  of  this 
they  are  to  be  compensated;  what 
they  got  after  his  death  does  not  en- 
ter into  the  case.  The  loss  spoken  of 
Is  the  taking  away  of  that  which  they 
were  receiving  and  would  have  re- 
ceived had  he  lived.  It  is  the  de- 
struction of  their  expectations  in  this 
regard  that  the  law  deals  with  and 
for  which  it  furnishes  compensation. 
To  say,  'true  It  Is  we  have  taken, 
from  you  his  benefactions,  but  you 
get  by  law,  not  from  us,  but  from 
his  estate  which  we  thus  make  avail- 
able for  you,  something  better,'  is  to 
substitute  the  heirs'  legal  right  un- 
der the  law  from  the  company's  lia- 
bility." Stabler  v.  Philadelphia,  etc., 
R.  Co.,  199  Pa.  383,  386,  49  A  273,  86 
AmSR  791. 

68.  U.  S. — ^Brabham  v.  Baltimore, 
etc.,  R.  Co.,  220  Fed.  86,  186  CCA  117, 
LRA1915E!  1201:  Clune  v.  Rlstlne,  94 
Fed.  745,  36  CCA  450. 

Ala. — Nevers  Lumber  Co.  v.  Fields, 
161  Ala.   367.  44  S  81. 

Ga. — Western,  etc.,  R.  Co.  v.  Meigs. 
74  Oa.  867. 

,  111. — Pittsburg  R.  Co.  V.  Thompson, 
86  ni.  138. 

Ind. — Jeftersonvllle,  etc,  R.  Co.  v. 
Goldsmith.  47  Ind.  43;  Sherlock  T. 
Ailing,  44  Ind.  184. 

Iowa. — Spauldlng  v.  Chicago,  etc., 
R.  Co.,  98  Iowa  205.  67  NW  227. 

Mo. — Carroll  v.  Missouri  Pac  R. 
Co.,  88  Mo.  239,  57  AmR  382. 

N.  T.— Kellogg  v.  New  York  Cent., 
etc..  R.  Co..  79  N.  T.  72;  Althorf  v. 
Wolfe.  22  N.  T.  366. 

Pa. — Coulter  v.  Pine  Tp.,  164  Pa. 
648,  30  A  490:  North  Pennsylvania  R. 
Co.  V.  Kirk.  90  Pa.  16. 

Tex. — Lipscomb  v.  Houston,  etc.,  R. 
Co.,  96  Tex.  6,  64  SW  923,  98  AmSR 


804,  66  LRA  869;  Houston,  etc,  R. 
Co.  T.  Lemair,  66  Tex.  Clv.  A.  237. 
119  SW  1162-  Galveston,  etc.,  R.  Co. 
V.  Cody,  20  Tex.  Clv.  A.  520,  60  SW 
135;  Houston,  etc.,'  R.  Co.  v.  Weaver. 
(Civ.  A.)  41  SW  846;  Tyler  South- 
eastern R.  Co.  v.  Rasberry,  13  Tex. 
Civ.  A.   185,   84   SW  794. 

Vt. — Congdon  v.  Howe  Scale  Co.. 
66  Vt.  ^56,  29  A  263;  Harding  v. 
Townshend,  43  Vt.  636,  6  AmR  804. 

Va. — Baltimore,  etc,  R.  Co.  v. 
WIghtman,  29  Gratt.  (70  Va.)  431,  2« 
AmR  384. 

Eng. — Bradburn  v.  Oreat  Western 
R.  Co.,  L.  R.  10  Exch.  1,  8  ERC  439; 
Clark  v.  Blynthing,  2  B.  &  C.  254,  9 
ECL  118,  107  Reprint  378:  Mason  v. 
Salnsbury,  3  Dougl.  61,  26  ECL  61,  99 
Reprint  538. 

Can. — Grand  Trunk  B.  Co.  v.  Beck- 
ett, 16  Can.  8.  C.  713. 

[a]  BMaoB  for  xvl*. — "Statutes 
giving  damages  for  injuries  result- 
ing in  death  necessarily  deal  with 
probabilities;  so  that  where  there  Is 
a  policy  on  the  life  of  the  deceased, 
payable  to  the  beneficiaries  under 
the  statute,  the  probability  Is,  or  may 
be,  that.  If  the  deceased  had  con- 
tinued to  live,  beneficiaries  would  ul- 
timately have  received  the  Insurance 
money.  Hence,  they  have  gained 
nothing  by  the  prematura  death,  ex- 
cept an  acceleration  of  the  payment" 
San  Antonio,  etc.,  R,  Co.  v.  Long. 
87  Tex.  211,  27  SW  113,  117.  47  AmSR 
87,  24  LRA  637. 

[b]  In  a  psnoaal  lajvry  actfoa 
defendant  cannot  claim  mitigation  of 
damages  by  reason  of  an  amount  re- 
ceived by  plaintitr  from  an  insurance 
company  on  account  of  the  Injuries, 
etc.  Harding  v.  Townshend,  43  Vt, 
636.  5  AmR  304. 

[c]  The  aocmlBg  of  a  mortnary 
beaaflt  to  the  beneficiaries  on  an  in- 
surance policy  does  not  present  any 
ground  for  abatement  of  the  pecuni- 
ary loss  occasioned  by  the  wrong- 
ful death.  Illinois  Cent.  R.  Co.  v. 
Prickett,  210  lit.  140,  71  NE  436  [aff 
109  111.  A.  448] 

66.     See  cases  infra  this  note. 

[a1  In  Oatarlo  (1)  there  is  au- 
thority in  line  with  the  rule  In  most 
jurisdictions  that  defendant  Is  not 
entitled  to  have  any  advantage  from 
the  payment  of  an  insurance  policy 
to  the  beneficiaries.  Millard  v.  To- 
ronto R.  Co.,  31  Ont.  L.  626.  6  OntWN 
519.  (2)  However,  there  are  deci- 
sions squarely  to  the  contrary.  Jacob 
V.  Rex.  16  Can.  Exch.  349,  33  DomLR 
203.  See  also  Dawson  v.  Niagara, 
etc.,     R.     Co.,     23     Ont.     L.     670.     19 
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wron^ul  act  doee  not  aff«et  the  operatiofn  of  the 
rale."^  Likewise  it  has  been  held  that,  in  assessing 
damages  for  the  death  of  a  municipal  employee,  the 
jury  cannot  consider  in  mitigation  of  damages  the 
pension  that  his  widow  is  receiving  from  the  munici- 
pality;"^ and  the  fact  that  decedent's  widow  and 
children,  upon  his  death,  and  upon  the  performance 
of  certain  conditions,  are  entitled  to  a  pension  under 
the  federal  statutes  eaonot  be  shown  in  reduction  of 
damages.** 

[  $  226]  d.  Sulweanent  Marriage  or  Engagement 
of  Spouse.  The  rule  is  general,'"  although  not  uni- 
versal,^^ that  in  an  action  by  a  husband  for  the  death 
of  his  wife,  or  by  a  widow  for  the  death  of  her  hus- 
band, the  subsequent  marriage  of  the  survivor  is  not 
to  be  considered  in  mitigation  of  the  damages  sought 
to  be  recovered.  And  this  being  so,  for  obvious  rea- 
sons, the  mere  fact 'that  one  of  the  two  spouses  is 
engaged  to  be  married  again  cannot  be  shown  in 
mitigation  of  damages.''  So  also  it  cannot  be  shown 
in  mitigation  of  damages  that  the  husband  and  wife 
were  living  in  a  state  of  separation  at  the  time  of  the 
death  of  the  spouse.'^ 

[$  227]  e.  Probability  of  Marriage  of  Decedent. 
In  an  action  by  a  father  to  recover,  for  the  death  of 
his  minor  daughter,  it  has  been  held  that  the 
fact  that  she  might  have  married  on  becoming  of 
age  should  be  taken  into  account  in  determining  his 
pecuniary  loss;'*  but  it  has  also  been  held  that, 


whether  or  not  the  contingency  of  her  marriage  was 
too  remote  to  be  considered,  it  should  be  excluded 
from  the  consideration  of  the  jury  where  there  was 
no  evidence  from  which  they  could  have  drawn  any 
conclusion  from  the  sul>jeet."  In  an  action  by  the 
administrator  of  a  minor  for  his  wrongful  death, 
the  probability  that,  had  the  deceased  lived,  he  would 
have  married  and  had  children  bom  to  him  who 
would  have  inherited  his  estate  to  the  exclusion  of 
plaintiff  was  deemed  too  remote  to  be  considered  in 
estimating  the  amount  of  the  recovery.'^ 

[}  228]  f.  Emancipation  of  Minor.  It  has  been 
held  that,  in  an  action  to  recover  damages  for  the 
death  of  a  minor,  the  fact  that  the  parents  had  re- 
leased to  such  minor  his  time  and  services  during 
his  minority  may  be  considered  in  mitigation  of  dam- 
ages." Nevertheless  it  will  not  prevent  the  parent 
from  recovering  any  pecuniary  damages  such  as  a 
loss  of  support,  etc.,  which  may  have  resulted  to 
him  from  his  death.'* 

[i  229]  g.  Medical  and  Funeral  Expenses  De- 
frayed by  Defendant.  Expenses  paid  by  defendant 
for  support  of  decedent  from  the  time  of  the  injury 
to  the  date  of  his  death,  or  for  the  expenses  of  his 
funeral,  cannot  be  considered  in  mitigation  of  the 
damages  for  his  death.'* 

[(  230]  h.  Pendency  of  Other  Actions.  The 
pendency  of  actions  to  recover  for  the  death  of  other 
persons  caused  by  the  accident  resulting  in  the  death 


Ont-WR  242,  12  CanRCaa  411  (hold- 
inir  that  the  Jury  should  b« 
told  that  It  is  their  duty  to 
take  Into  account  such  Items  as 
the  Insurance  money  In  question,  but 
there  is  no  caat-iron  rule  which  com- 
pels them  to  deduct  the  whole 
amount;  they  are  to  consider  all  the 
circumstances,  that  included,  and  to 
return  such  a  verdict  as  the  whole 
evidence  warrants);  Beckett  v.  Orand 
Trunk  B.  Co.,  13  Ont.  A.  174  [aff  16 
Can.  S.  C.  713]  (where  the  court  was 
equally  divided  upon  the  -  question 
whether  the  amount  of  a  life  insur- 
ance policy  in  force  at  the  time  of 
the  death  should  or  should  not  be 
deducted  from  the  damages,  awarded 
for  the  death) ;  Jennings  v.  Grand 
Trunk  R.  Co.,  15  Ont.  A.  477  [aft  13 
App.  Cas.  800]  (holding  that  the  jury 
should  not  be  instructed  to  allow  or 
disallow  the  amount  of  a  life  in- 
surance policy  falling  in  by  reason  of 
the  death,  but  should  be  left  to  con- 
sider it  upon  the  whole  view  of  con- 
sequent loss  or  gain). 

[b]  In  Quebao  the  •statute  pro- 
vides that,  in  all  cases  where  the  per- 
son injured  by  the  offense  or  quasi 
ofCense  dies  in  consequence  without 
having  obtained  Indemnity  or  satis- 
faction, his  consort  and  his  ascendant 
and  descendant  ulatlons  have  a  right 
to  recover  from  the  person  who  com- 
mitted the  offense  or  quasi  otFense,  or 
from  his  representatives,  all  dam- 
ages occasioned  by  such  death.  Civ. 
Code  art  1066.  In  construing  this 
statute  great  diversity  of  opinion 
prevails.  (1)  In  one  line  of  deci- 
sions it  is  held  that  defendant  is  en- 
titled to  have  the  amount  of  dam- 
ages suffered  diminished  by  what- 
ever money  the  beneficiaries  may 
have  received  under  the  terms  of 
policies  carried  by  deceased.  Bouch- 
ard V.  Gauthler,  20  Que.  K.  B.  487 
(aft  9  Que.  Pr.  385];  Dominion  Bridge 
Co.  V.  Konwaketasion,  7  Que.  Pr.  232; 
Canadian  Northern  Quebec  R.  Co.  v. 
Johnston,  7  DomLR  243.  (2)  Other 
decisions  have  held  that  defendant 
cannot  Invoke  In  mitigation  of  dam- 
ages the  payment  of  insurance  on 
decedent's  life  brought  out  in  the 
course  of  the  trial  only,  without  It 
having  be«n  alleged  in  the  defense. 
Quebec  Cent.  R.  Co.  v.  GiUanders,  16 
Qne.   K.   B.    416;   tAflamme   v.   Levis 


Ferry  Co..  47  Que.  Super.  291.  (3) 
And  it  has  been  held  by  the  privy 
council  in  an  opinion  by  Lord  Davey 
reversing  34  Can.  S.  C.  4B,  and  re- 
storing 12  Que.  K.  B.  1,  that  the  dam- 
ages recoverable  under  Civ.  Code  art 
1056  cannot  be  diminished  by  insur- 
ance obtained  by  deceased  and  paid 
after  his  death.  Miller  v.  Grand 
Trunk  R.  Co.,  [1906]  A.  C.  187,  IB 
Que.  K.  B.  118.  (4)  This  is  also 
the  rule  laid  down  by  a  number  of 
decisions  of  the  Quebec  court.  Cam- 
eron V.  Royal  Paper  Mills,  3  EastLR 
35;  Salndon  V.  Rex,  16  Can.  Bxch. 
305.  (6)  One  of  them  expressly  fol- 
lowing the  opinion  of  the  privy 
council.  Johnston  v.  Canadian 
Northern  Quebec  R.  Co.,  89  Que. 
Super.  263.  (6)  The  reasons  assigned 
by  Lord  Davey  were  twofold.  The 
Insurance  cannot  be  considered  to  be 
such  Indemnity  or  satisfaction: 
First,  because  the  money  paid  in  re- 
spect of  it  did  not  proceed  from  de- 
fendant; and  second,  because  the 
payment  is  independent  of,  and  bears 
no  relation  to,  the  case  and  would 
equally  be  made  if  the  deceased 
had  died  a  natural  death.  Miller  v. 
Grand  Trunk  R.  Co.,  16  Que^  K.  B. 
118. 

67.  See  cases  supra  note  66. 

68.  Demarest  v.  Little,  47  N.  J.  L. 
28;  Geary  v.  Metropolitan  St.  R.  Co., 
73  App.  Div.  441,  77  NTS  64.   , 

ee.  St.  Louis,  etc.,  R.  Co.  v.  Mad- 
dry,   67  Ark.   306,  21  SW  472. 

TO.  Ark. — St.  Louis,  etc.,  R.  Co. 
V.  caesre,  76  Ark.  377,  88  SW  996; 
St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57 
Ark.  306,  21  SW  472. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Garr, 
67  Ga.  377,  24  AmR  492. 

111. — Chicago,  etc.,  R.  Co.  v.  Drts- 
coll,  207  111.  9,  69  NB  620  faff  107  111. 
A.  615];  O.  S.  Richardson  Fueling  Co. 
V.  Peters.  82  111.  A.  508. 

Ind. — Wabash  R.  Co.  v.  Gretzlnger, 
104  NE  69;  Consolidated  Stone  Co.  v. 
Morgan,   160  Ind.   241,    66  NE  696. 

Ky. — Archer  v.  Bowling,  166  Ky. 
139.  179  SW  15. 

Oh. — Davis  V.  Guarnieri,  46  Oh.  St. 
470,  15  NE  350,  4  AmSR  548. 

Pa. — Philpott  v.  Pennsylvania  R. 
Co..  175  Pa.  570.  34  A  856. 

Tex. — Gulf,  etc..  R.  Co.  v.  Younger, 
90  Tex.  387,  38  SW  1121 ;  Intern&tion- 
al,  etc.,  R.  Co.  V.  Kuehn,  70  Tex.  682, 


8  SW  484;  International,  etc,  R.  Co. 
v.  Boy  kin,   (Civ.  A.)   85  SW  1163. 

71.     See  cases  infra  this  note. 

[a]  IB  Vew  Bnuufwlok,  under  a 
statute  allowing  a  husband  damages 
for  the  loss  of  prospective  services 
of  his  wife  who  was  wrongfully 
killed,  the  possibility  of  the  remar- 
riage of  the  husband,  and  of  restor- 
ing his  domestic  status  quo,  is  a  mat- 
ter to  be  considered  by  the  jury  in 
assessing  the  damages.  Collins  v. 
St.  Johns,  38  N.  B.  86. 

73.  Jones  v.  Kansas  City  South- 
ern R.  Co.,  137  La.  178,  68  S  401; 
Dimmey  v.  Wheeling,  etc.,  R.  Co.,  27 
W.  Va.  82,  55  AmR  292. 

73.  Georgia  Cent.  R.  Co.  v.  Bond. 
Ill  Ga.  13.  36  SB  299;  Boswell  v. 
Barnhart,  96  Ga.  521,  23  SB  414 
(where  the  husband  was  confined  in 
the  chain  gang  at  the  time  of  his 
death). 

74.  Dlnnlban  v.  Lake  Ontario 
Beach  Impr.  Co.,  8  App.  Div.  609,  40 
NYS  764. 

75.  Seaman  v.  Farmers'  L.  ft  T. 
Co.,  15  Wis.  578. 

78.  Tennessee  Coal,  etc.,  Co.  v. 
Herndon,   100  Ala.  451.  14  S  287. 

77.  St.  Joseph,  eta.,  R.  Co.  v. 
Wheeler.  85  Kan.  185.  10  P  461.  See 
also  Vandalia  Coal  Co.  v.  Bland,  59 
Ind.  A.  308,  108  NB  176,  179  (where 
the  court  said:  "It  is  Insisted  that, 
since  decedent  had  been  emancipated, 
he  was  under  no  legal  obligation  to 
contribute  to  the  support  of  his 
mother,  father,  brothers,  and  sisters, 
as  shown  in  the  complaint.  There 
can  be  no  recovery  in  this  case,  ex- 
cept for  pecuniary  loss;  and,  if  the 
complaint  does  not  show  that  the 
parties  claiming  have  sustained  such 
loss,  there  can  be  no  recovery.  The 
pecuniary  loss  in  this  case  is  the 
amount  which  appellee  might  reason- 
ably expect  would  have  been  con- 
tributed to  those  for  whom  the  ac- 
tion is  brought  by  decedent,  had  he 
lived"). 

78.  St.  Joseph,  eta,  R.  Oo.  v. 
Wheeler,  36  Kan.  185.  10  P  461.  See 
also  supra   !9   200-202. 

78.  Murray  v.  Usher,  117  N.  Y. 
642,  23  NE  564  [aff  46  Hun  404]; 
Linden  v.  Anchor  MIn.  Co.,  20  Utah 
134,  58  P  355;  Beahan  v.  Nevln,  4 
OntWN  1399,  24  OntWR  712,  11  Dom 
LR  679. 
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sued  for  is  not  a  proper  ground  for  the  mitigation 
of  damages.** 

[i  231]  L  Oontributory  NegligeUee.  Where 
contributory  n^Iigence  is  not  a  defense  to  an  action 
for  death  by  wrongful  act,**  such  contributory  negli- 
gence may,  in  some  jurisdictions  and  under  some 
statutes,  be  considered  in  mitigation  of  damages 
sought  to  be  recovered.** 

[^  232]  j.  Deduction  of  Decedent's  Personal 
S^enses.  According  to  the  weight  of  authority, 
whether  the  action  is  brought  for  the  benefit  of  the 
estate  or  by  or  in  behalf  of  the  beneficiaries  in  the 
absence  of  statute  forbidding  any  deduction  from 
the  value  of  the  life  on  account  of  personal  or  other 
expenses  of  decedent,**  the  amount  which  the  deced- 
ent would  have  required  for  his  own  personal  use 
and  maintenance'  must  be  deducted  in  determining 
the  value  of  his  life.**  However,  other  decisions, 
some  because  of  express  statutory  provision,**  and 
others  in  the  absence  thereof,*'  hold  that  no  account 
is  to  be  taken  of  the  amount  which  decedent  might 
reasonably  have  been  expected  to  expend  upon  him- 
self for  his  proper  maintenance  and  support,  it  being 
said  that  to  deduet  the  living  expenses  of  the  de- 
eeased  would  be  "embarking  the  Court  upon  a  sea 

80.  Kansas  City,  etc.,  R.  Co.  v. 
Sanders,  98  Ala.  2B3,  18  S  67. 

81.  See  supra  {  92. 

83.  Ala. — Karpeles  v.  City  Ice  De- 
livery Co.,  73  S  642.  See  also  supra 
{  92;  Damages  {  230:  NegrliKence  [29 
Cyc  510]. 

Ark. — St,  Louis,  etc.,  R.  Co.  v. 
Rodgers,  118  Ark.  2S3,  176  SW  696. 

Conn. — Carey  v.  Day,  36  Conn.  152. 

6a. — Davis  v.  Davis,  144  Oa.  62,  86 
SB  24<j:  Davis  v.  Davis,  144  Qa.  62, 
'  S6   SE  248. 

Minn. — Kokesh  v.  Price,  186  Minn. 
304,   161  NW  715. 

Nebr. — Swanson  v.  Union  Stock 
Yards  Co..  89  Nebr.  861,  181  NW 
594. 

Tenn. — Tennessee  Cent.  H.  Co.  v. 
Binkley,  127  Tenn.  77,  163  SW  69; 
Louisville,  etc.,  R.  Co.  v.  Howard, 
«0  Tenn.  144,  19  SW  116:  Louisville, 
etc.,  R.  Co.  V.  Conner,  61  Tenn.  382; 
Nashville,  etc.,  R.  Co.  v.  Smith,  9  Lea 
470;  Louisville,  etc..  R.  Co.  v.  Hall,  5 
Tenn.  Civ.  A.  491;  KnozvlUe  R.,  etc., 
Co.  V.  Davis,  3  Tenn.  Civ.  A.  522. 

Can. — Nichols  Chemical  Co.  v.  Le- 
febvre,  42  Can.  S.  C.  402. 

[a]  la  Ml  action  under  the  Ted- 
end  Smptoj«is'  UahUlty  Aot  by  a 
widow  for  the  death  of  her  husband, 
a  brakeman,  where  the  court  charged 
that  the  burden  to  show  contributory 
negligence  was  on  defendant,  and 
that,  it  such  negligence  were  shown, 
It  would  only  reduce  the  amount  of 
the  verdict  In  proportion  to  the  neg- 
ligence attributed  to  the  deceased, 
followed  by  an  Instruction  that, 
where  deceased's  negligence  contrib- 
uted to  his  Injury,  the  damages 
should  be  diminished  in  the  propor- 
tion that  deceased's  negligence  bore 
to  the  combined  negligence  of  the 
deceased  and  defendant,  such  instruc- 
tions were  proper,  there  being  no  con- 
flict between  them,  as  the  first  fol- 
lowed the  exact  language  of  the  stat- 
ute, and  the  latter  explained  what 
the  statute  meant.  St.  Louis,  etc.,  R. 
Co.  V.  Rodgers,  118  Ark.  263,  176  SW 
«96. 

[b]  Di  AtolNuiM  in  an  action  for 
wrongful  death  under  the  "Homicide 
Act"  (Code  (  2486),  where  the  death 
is  alleged  to  have  been  caused  by  a 
collision  between  defendant's  auto- 
mobile and  a  motor  cycle,  the  con- 
duct of  drivers  of  motor  cycles,  with 
one  of  whom  deceased  was  riding, 
may  be  taken  into  consideration  In 
determining  the  character  of  the  of- 
fense, and  assessing  the  punishment 
by  way  of  damages.     Karpeles  v.  City 


Ice  Delivery  Co.,  73  S  642. 

[c]     b  irateMfta    under    the   &m- 

Sloyers'  Liability  Act,  where  the  Jury 
nd  4he  deceased  guilty  of  contribu- 
tory negligence  it  is  their  duty  to 
make  a  corresponding  reduction  in 
the  recovery,  provided  they  find  that 
defendant's  negligence  was  gross  in 
comparison.  Swanson  v.  Union  Stock 
Yards  Co.,  89  Nebr.  361,  131  NW  594. 

83.  Savannah,  etc..  R.  Co.  v.  Flan- 
nagan,  82  Oa.  579,  9  SB  471,  14  AmSR 
188 

84.  Ala. — McAdory  v.  Louisville, 
etc.,  R.  Co.,  94  Ala.  272,  10  S  507. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Leslie,  112  Ark.  305,  167  SW  83, 
AnnCasl915B  834;  St.  Louis,  etc.,  R. 
Co.  V.  Sweet,  60  Ark.  550,  31  SW  671. 

Cal. — ^Harrison  v.  Sutter  St.  R.  Co., 
116  Cal.  156,   47  P  1019. 

Colo. — Denver,  etc.,  R.  Co.  v.  Spen- 
cer, 27  Colo.  318,  61  P  606,  61  LRA 
121. 

Del. — Reed  v.  Queen  Anne's  R.  Co., 
20  Del.  413,  57  A  529.   . 

Oa. — Savannah,  etc.,  R.  Co.  v.  Flan- 
nagan,  82  Ga.  579.  9  SB  471,  14  AmSR 
183;  Central  R.  Co.  v.  Rouse,  77  Ga. 
393,  3  SB  307.  Statutory  change  see 
Infra  text  and  note  85. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Volght, 
122  Ind.  288,  23  NE  774. 

N.  C. — Gurley  v.  Southern  Power 
Co.,  172  N.  C.  690.  694,  90  SB  943; 
Roberson  v.  Greenleaf  Johnson  Lum- 
ber Co..  154  N.  C.  328,  70  SB  630; 
Coley  V.  Statesville,  121  N.  C.  301,  28 
SB  482;  Pickett  v.  Wilmington,  etc., 
R.  Co.,  117  N.  C.  616,  23  SB  264,  53 
AmSR  611,   30  LRA  257. 

R.  I. — Reynolds  v.  Narragansett 
Electric  Lighting  Co.,  26  R.  I.  467,  69 
A  393;  McCabe  v.  Narragansett  Blec- 
trlc  Lighting  Co.,  26  R.  I.  427,  69  A 
112. 

"The  measure  of  damages  Is  the 
present  value  of  the  net  pecuniary 
worth  of  the  intestate  to  be  ascer- 
tained by  deducting  the  cost  of  his 
own  living  and  expenditures  from  the 
gross  Income,  based  upon  his  life  ex- 
pectance." Qurley  v.  Southern 
Power  Co.,  supra. 

85.  Clay  V.  Central  R.,  etc.,  Co., 
84  Ga.  346,  10  SB  967;  Atkinson  v. 
Hardaway,  10  Oa.  A.  389,  73  SB  556 
(holding  that  the  measure  of  dam- 
ages for  a  negligent  homicide  falling 
within  the  purview  of  the  act  of  1909, 
now  Civ.  Code  [1910]  {  2782,  is  "the 
full  value  of  the  life  of  the  deceased," 
which  by  reference  to  {  4425,  is  am- 
plified to  mean  "the  full  value  of  the 
life  of  the  deceased,  without  deduct- 


of  speculation  almost  without  limit.'"' 

How  amonnt  determined.  The  amount  of  the  de- 
duction is  not  to  be  determined  merely  from  what 
it  would  ordinarily  eost  to  clothe  and  feed  decedent 
had  he  lived.  His  habits,  manner  of  living,  and  sta- 
tion in  life  must  be  considered,  and  testimony  as  to 
these  facts  must  be  taken  into  account,**  and  sub- 
mitted to  the- jury.'*  , 

[$  233]  k.  Deduction  6f  Coat  of  MafaUining 
Wife.  In  an  action  by  a  husband  to  recover  for  the 
wrongful  death  of  his  wife,  the  eost  of  suitably  main- 
taining her  is  to  be  deducted  from  the  amount  esti- 
mated as  the  value  of  her  services  •"  if  there  is  evi- 
dence of  what  this  cost  is,  but  not  otherwise.** 

[^  234]  6.  Discretion  of  Jnry— a.  In  OeneraL 
While,  as  has  already  been  shown,  the  general  rule 
is  that  the  recovery  is  confined  to  strictly  pecuniary 
damages,*'  the  jury  are  not  bound  by  any  fixed  and 
precise  rules  in  estimating  the  amount  of  damages, 
except  in  so  far  as  the  maximum  and  minimum  lim- 
its may  be  fixed  by  statute,**  but  are  vested  with  a 
large  discretion  in  fixing  the  amount,  and  this  dis- 
cretion will  not  be  interfered  with  unless  it  has  been 
palpably  abused.'*  There  is  necessarily  di£Sculty  in 
fixing  a  pecuniary  value  upon  human  life ;  the  amount 

Ing  for  necessary  or  other  personal 
expenses  had  he  lived"). 

88.  Lexington  Utilities  Co.  ▼.  Par- 
ker, 166  Ky.  81,  178  SW  1178;  Chesa- 
peake, etc.,  R.  Co.  v.  Lang,  1<M)  Ky. 
221,  38  SW  503,  40  SW  451,  41  SW 
271,  19  KyL  66;  Louisville,  etc.  R. 
Co.  V.  Morris,  20  SW  539,  14  KyL 
466-  Olivier  v.  Houghton  County  St, 
R.  Co.,  138  Mich.  242,  101  NW^  530. 

87.  Louisville,  etc.,  R.  Co.  v.  Mor- 
ris, 20  SW  539,  540,  14  KyL  466. 

88.  KllUan  v.  Augusta,  etc.,  R. 
Co.,  79  Ga.  234,  4  SB  165,  11  AmSR 
410;  Reynolds  v.  Narragansett  Blec- 
tric  Lighting  Co.,  26  R.  1.  457.  59  A 
393. 

89.  Killian  v.  Augusta,  etc.  R. 
Co..  79  Ga.  234,  4  SB  166,  11  AmSR 
410. 

[a]  Xow  paraonal  SKiMma**  nuy 
be  provad.— where  the  evidence  as  to 
how  much  of  his  earnings  decedent 
required  for  bis  own  support  ia  con- 
flicting, the  number  and  ages  of 
those  dependent  on  him  can  be 
shown.  Alabama  Mineral  R.  Co.  v. 
Jones.  114  Ala.  619,  21  8  507,  62  Am 
SR   121. 

90.  Denver,  etc.-,  R.  Co.  v.  Gun- 
ning, 83  Colo.  280,  80  P  727;  Oorton 
V.  Harmon,  162  Mich.  473.  479,  116 
NW  443,  16  AnnCas  461  [cit  Cyc]; 
Gulf,  etc.,  R.  Co.  V.  Southwlck,  (Tex. 
Civ.  A.)    SO  SW  592. 

91.  Grand  Trunk"  Western  R,  Co. 
V.  Gllpen,  208  Fed.  126,  126  CCA  278. 

98.     See  supra  {  188. 

93.  See    supra    f    188. 

94,  U.  S.— Illinois  Cent.  R.  Co.  v. 
Barron,  5  Wall.  90.  18  L.  ed.  591: 
Emens  v.  Lehigh  Valley  R.  Co.,  223 
Fed.  810;  Grand  Trunk  Western  R, 
Co.  V.  Gilpin,  208  Fed.  126,  125  CC1 
278;  Whitmer  v.  El  Paso,  etc.,  Co.,  201 
Fed.  198,  119  CCA  637;  Vreeland  v. 
Michigan  Cent.  R.  Co.,  189  Fed.  495 
[rev  on  other  founds  227  U,  S.  59. 
33  set  192,  57  L.  ed.  417,  AnnCas 
1914C  176];  Kounts  v.  Toledo,  etc., 
R.  Co.,  189  Fed.  494;  Chesapeake,  etc.. 
R.  Co.  V.  Hawkins.  174  Fed.  597.  98 
CCA  443,  26  LRANS  309;  SIOSB-Shef- 
fleld  Steel,  etc.,  Co.  v.  Drane.  160 
Fed.  780,  88  CCA  84;  The  Lucken- 
bach.  144  Fed.  980  [rev  on  other 
grounds  154  Fed.  1004,  83  CCA  678]: 
Hall  v.  North  Pacific  Coast  R.  Co.. 
134  Fed.  309;  The  Charlotte.  124  Fed. 
989  taff  128  Fed.  38,  62  CCA  5461: 
The  O.  L.  Hallenbeck,  119  Fed.  4«8 
[atr  135  Fed.  1022,  68  CCA  6761: 
Nickerson  v.  Blgelow,  62  Fed.  900 
[air  70  Fed.  113,  17  CCA  1,  30  LRA 
S3  


S36];   The  Oceanic,   61   F«d.   SS8   [aS 


For  later  oases,  derelopniMrta  and  ohaag**  In  the  law  see  cumulative  Annotaitlons,  same  title,  page  and  not*  anmber. 
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of  compensation  to  be  reeovered  must  depend  to  |  qnite  an  extent  up<»i  the  good  judgment  of  the  juiy 


74  Fed.  <42.  20  CCA  674];  In  re  Hum 
boldt   Lumber  -Mfrs.  Assoc.,   60  Fed. 
428   [aff  73  Fed.   239,   19  CCA  481,  46 
LRA  264];  Rosa  T.  Texas,  etc.,  R.  Co.. 
44  Fed.  44.    , 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
]L,avender,  158  Ala.  434,  47  8  1026; 
Central  Fdy.  Co.  T.  Bennett,  144  Ala. 
184,  39  S  574,  113  AmSR  82,  1  I.RAN3 
1150. 

Ariz. — ^Phoenix  R.  Co.  v.  Landla,  13 
Aria.  80,  108  P  247;  De  Amado  t. 
Friedman.  11  Arts.  56,  89  P  688; 
Southern  Pac.  Co.  t.  Wilson,  10  Arls. 
162,  85  P  401. 

Ark. — Memphis,  etc.,  R.  Co.  T. 
Buckley,  99  Ark.  422,  138  SW  965;. 
Pulaski  Gfas  Light  Co.  v.  McClln- 
tock,  97  Ark.  576,  134  SW  1189,  1199, 
32  LRANS  825;  Tlllar  v.  Reynolds,  96 
Ark.  368.  131  SW  969.  32  LRANS 
1043:  Kansas^  City  Southern  R.  Co.  v. 
Frost,  93  Ark.  183,  124  SW.748;  War- 
ren, etc,  R.  Co.  V.  Waldrop,  93  Ark. 
127,  123  SW  792;  St.  Louis,  etc.,  R. 
Co.  V.  Qordon,  92  Ark.  617,  123  SW 
761;  St.  Louis,  etc.,  R.  Co.  v.  Raines, 
90  Ark.  398,  119  SW  665,  17  AnnCas 
1;  Choctaw,  etc.,  R.  Co.  v.  Doughty, 
77  Ark.  1,  91  SW  768;  St.  Louis,  etc, 
R.  Co.  V.  Mathis,  76  Ark.  184,  91  SW 
763,  113  AmSR  85;  St.  Louis,  etc 
R.  Co.  V.  McCain.  67  Ark.  377,  65  SW 
165;  St.  Louis,  etc.,  R.  Co.  v.  Sweet, 
60  Ark.  560,  31  SW  571;  Fordyce  v. 
McCants,  55  Ark.  884,  18  SW  371; 
Little  Rock,  etc.,  R.  Co.  v.  Voss,  18 
SW  172;  Little  Rock,  etc.,  R.,  Co.  v. 
Barker,  39  Ark.  491.  ' 

Cal. — Peters  v.  Southern  Pac.  Co., 
160  Cal.  48,  116  P  400;  HaJe  v.  San 
Bernardino  Valley  Tract.  Co.,  166 
Cal.  713,  106  P  83;  Redfleld  v.  Oak- 
land Cons.  St.  R.  Co.,  110  Cal.  277, 
42  P  822,  1063;  O'Callaghan  v.  Bode, 
84  Cal.  489,  24  P  269;  Nehrbas  v.  Cen- 
tral Pac  R.  Co.,  62  Cal.  320;  Cook  v. 
Clay  St.  Hill  R.  Co.,  60  Cal.  604; 
Myers  v.  San  Francisco,  42  Cal.  215; 
■  Clark  V.  Tulare  Lake  Dredging  Co., 
14  Cal.  A.  414,  112  P  564;  Bvarts  v. 
Santa  Barbara  Cons.  R.  Co.,  3  Cal.  A. 
712,  86  P  880;  Bowen  v.  Sierra  Lum- 
ber Co.,  3  Cal.  A.  afl2,  84  P  1010. 

Colo. — Northern  Coal,  etc.,  Co.  v. 
Allera,  46  Colo.  224.   104  P  197. 

Conn. — Nelson  v.  Branford  Light- 
ing, etc,  Co.,  75  Conn.  648,  54  A 
303. 

Oa. — Electric  Co.  v.  Bell,  124  Qa. 
663,  S3  SB  109;  Georgia  R.  Co.  ▼. 
Plttman,  73  Oa.  326;  Central  of  Geor- 
gia R.  Co.  V.  Swann,  19  Ga.  A.  691,  91 
SE  1068;  Central  of  Georgia  R.  Co. 
V.  Larsen,  19  Oa.  A.  413.  91  SE  617; 
Dlseker  v.  Southern  R.  Co.,  13  Oa.  A. 
799,  81  SE  269;  Georgia,  etc.,  R.  Co. 
V.  Sasser, .  4  Ga.  A.  276,  61  SE  605; 
Central  of  Georgia  R.  Co.  v.  Minor, 
2  Oa.  A.  804,  59  SE  81. 

Ida. — Golden  v.  Spokane,  etc,  R. 
Co.,  20  Ida.  626,  118  P  1076;  Tork  V. 
Pacific  etc,  R.  Co.,  8  Ida.  674,  69  P 
1042.  , 

111. — Chicago  Terminal  Transfer  R, 
Co.  V.  O'Donnell,  213  111.  645,  72  NE 
1133  [all  114  111.  A.  345];  U.  S.  Brew- 
ing Co.  V.  Stoltenberg,  211  111.  531,  71 
NE  1081  [aff  113  III.  A.  435];  Econ- 
omy Light,  etc.,  Co.  V.  Stephen,  187 
111.  137,  58  NE  359  [aft  87  111.  A. 
220]:   Chicago   Edison   Co.   v.   Moren, 

185  111.  571,  67  NE  773  [af(  86  111.  A. 
152];  Chicago,  etc.,  R.  Co.  v.  Ptacek, 
171  111.  9,  49  NE  191;  Jollet  v.  Wes- 
ton, 123  111.  (Ml.  14  NE  665  [aft  22 
111.  A.  226];  Chicago,  etc.,  R.  Co.  v. 
Becker,  84  111.  483;  Chicago  v.  Hes- 
ing,  83  111.  204,  35  AmR  378;  Chicago 
V.  Scholten,  76  111.  468;  Chicago,  etc., 
R.  Co.  V.  Shannon,  43  111.  346;  Chicago 
V.  Major,  18  111.  349,  68  AmD  553; 
FoUett  V.  Illinois  Cent.  R.  Co.,  200 
111.  A.  289;  Koepeke  v.  Chicago,  etc., 
R.  Co.,  200  111.  A.  247;  Schaffner  v. 
C.  F.  Massey  Co.,  189  111.  A.  391  [aft 
270  111.  207,  110  NE  381];  Halbert  v. 
Louisville,  etc.,  R.  Co.,  186  111.  A. 
608;  Trapp  v.  Rockford  Electric  Co., 

186  m.  A.   379;   Wanxer  T.  Chicago, 
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178  III.  A.  250;  Devine  v.  RotbBOblld, 
178  111.  A.  13;  Swan  v.  Chicago  Bos- 
ton Store,  177  111.  A.  349;  Brisch  v. 
Chicago  City  R.  Co.,  176  111.  A.  341; 
Krueger  v.  Union  Gas,  etc.,  Co.,  163 
III.  A.  486;  Bateman  v.  Illinois  Cent. 
R.  Co.,  162  111.  A.  125:  Rautman  v. 
Chicago  Cons.  Tract.  Co.,  166  III.  A. 
467;  Grayhek  v.  Stern,  154  III.  A.  385; 
Ross  V.  Chicago,  etc.,  R.  Co.,  149  111. 
A.  286  [rev' on  other  grounds  243  111. 
440,  90  NE  701];  Casey  v.  Kelly-At- 
kinson Constr.  Co..  146  III.  A.  551  [aft 
240  III.  416.  88  NE  982];  Turck  v. 
Chicago,  146  111.  A.  472;  Chicago,  etc, 
R.  Co.  V.  Reddick,  139  111.  A.  160; 
Terminal  R.  Assoc,  v.  Condon,  128 
111.  A.  336;  Chicago,  etc.,  R.  Co.  v. 
Wilson,  128  111.  A.  88  [aft  225  111.  50. 
80  NE  56,  116  AmSR  102];  Chicago 
City  R.  Co.  V.  Bohnow,  108  111.  A.  346; 
Chicago  Great  Western  R.  Co.  v. 
Root,  106  III.  A.  164;  Terre  Haute, 
etc.,  R.  Co.  V.  Williams,  69  111.  A. 
392  [aff  172  111.  379,  50  NE  116,  64 
AmSR  44];  Letter  v.  Kinnare,  68 
111.  A.  558;  Chicago,  etc.,  R.  Co.  v. 
Ptacek,  62  111.  A.  375  [aff  171  111.  9, 
49  NE  191];  Baltimore,  etc,  R.  Co.  v. 
Then,  59  III.  A.  661  [aft  169  111.  535, 
42  NE  9711;  North  Chicago  St.  R. 
Co.  v.  Brodle,  67  111.  A.  564  [rev  on 
other  grounds  156  111.  817,  40  NE 
942] ;  Baltimore,  etc.,  R.  Co.  v.  Stan- 
ley, 54  111.  A.  215  [aff  158  111.  396,  41 
NE  1012];  St.  Louis,  etc..  R.  Co.  v. 
Bauer,  63  111.  A.  525  [aff  156  111.  106. 
40  NE  448];  Ohio.  etc..  R.  Co.  v.  Wan- 
gelln,  43  111.  A.  324  [aS  152  III.  138,  38 
NE  760];  Chicago,  etc.,  R.  Co.  v.  Des 
Laurlers,  40  111.  A.  664;  Treffert  v. 
Ohio,  etc,  R.  Co.,  36  111.  A.  93;  Chi- 
cago, etc..  R.  Co.  V.  Wilson,  35  111. 
A.  346  [aff  133  111.  65,  24  NE  565];  Il- 
linois Cent.  R.  Co.  v.  Slater,  28  111. 
A.  73  [aff  129  III.  91,  21  NE  575,  16 
AmSR  242,  6  LRA  418]:  Consolidat- 
ed Ice  Mach.  Co.  v.  Klefer,  26  111. 
A.  466  [aff  134  111.  481.  25  NE  799,  23 
AmSR  688,  10  LRA  696];  Salem  v. 
Harvey,  29  111.  A.  483  [aff  129  111.  344, 
21   NE   1076]. 

Ind. — ^Wabash  R.  Cd.  v.  McDonlels, 
188  Ind.  104,  107  NE  291;  Nordyke, 
etc.,  Co.  V.  Whitehead,  183  Ind.  7, 
106  NE  867;  Shirley  Hill  Coal  Co.  v. 
Moore,  181  Ind.  513,  103  NE  802; 
American  Motor  Car  Co.  T.  Robblns, 
181  Ind.  417.  103  NE  641;  Ohio  Val- 
ley Trust  Co.  V.  Wernke,  179  Ind.  49, 
99  NE  734  (damages  held  not  exces- 
sive); Fox  v.  Barekman,  178  Ind.  572, 
99  NE  989:  Pittsburgh,  etc.,  R.  Co.  v. 
Burton.  139  Ind.  357,  37  NE  150,  38 
NE  694;  Delphi  v.  Lowery,  74  Ind. 
520,  39  AmR  98;  Indianapolis  v.  Wil- 
liams, 68  Ind.  A.  447,  108  NE  387; 
Terre  Haute,  etc.  Tract.  Co.  v.  Ma- 
berry,  52  Ind.  A.  114,  100  NE  401; 
Chicago,  etc.,  R.  Co.  v.  Stephenson, 
33  Ind.  A.  95,  69  NE  270;  Citlsens'  St. 
R.  Co.  V.  Lowe.  12  Ind.  A.  47,  39  NE 
165;  Chicago,  etc.,  R.  Co.  v.  Branyan, 
10  Ind.  A.   670,  37  NE  190. 

Iowa. — Bon]our  v.  Iowa  Tel.  Co., 
176  Iowa  63,  165  NW  286;  Lawrence 
V.  Sioux  City,  172  lowa  320,  164  NW 
494:  Richardson  y.  Sioux  City,  172 
Iowa  260,  154  NW  430,  AnnCasl918A 
618;  Crawford  v.  McBlhlnney,  171 
Iowa  806,  154  NW  310.  AnnCasl917E 
221;  Hough  v.  Illinois  Cent.  R.  Co., 
169  Iowa  224,  149  NW  886;  Korab  v. 
Chicago,  etc.,  R.  Co.,  165  Iowa  1,  146 
NW  765,  AnnCasl916E  637;  Nlcoll  v. 
Sweet,  163  lowa  683.  144  NW  616, 
AnnCa8l916C  661;  Carter  v.  Sioux 
City  Service  Co..  160  Iowa  78,  141 
NW  26;  Gray  v.  Chicago,  etc.,  R.  Co., 
160  Iowa  1,  139  NW  934;  Ellis  v.  Re- 
public OH  Co.,  133  Iowa  11,  110  NW 
20:  Parrell  v.  Chicago,  etc.,  R.  Co., 
123  Iowa  690,  99  NW  578;  Eglnolre  v. 
Union  County,  11?  Iowa  658,  84  NW 
758 

kan. — Cox  v.  Kansas  City,  86  Kan. 
298,  120  P  653;  St.  Louis,  etc.,  R.  Co. 
V.  French,  56  Kan.  584,  44  P  12; 
Union  Pac.  R.  Co.  v.  Dunden,  37  Kan. 
1,   14  P  501;   Kansas   Pac   R.   Co.   ▼= 


Cutter,   19  Kan.   83. 

Ky. — Carter  Coal  Co.  v.  Love,  17S 
Ky.  49,  190  SW  481;  Louisville,  etc 
R.  Co.  V.  Stewart,  166  Ky.  650,  161 
SW  557;  Louisville,  etc.,  R.  Co.  v. 
Setser.  149  Ky.  162,  147  SW  956; 
Louisville,  etc,  R.  Co.  v.  Engleman, 
146  Ky.  19,  141  SW  374;  Chesapeake, 
etc.,  R.  Co.  V.  Ward,  145  Ky.  733, 
141  SW  72;  Louisville,  etc  R.  Co.  v. 
Kimble,  140  Ky.  759,  131  SW  790: 
Southern  R.  Co.  v.  Scanlon,  106  SW 
152,  32  KyL  38;  Louisville,  etc,  R. 
Co.  v.  Lucas,  98  SW  308,  30  KyL 
369;  St.  Louis,  etc.,  R.  Co.  v.  Mul- 
finger,  90  SW  499,  26  KyL  3;  Louis- 
ville R.  Co.  V.  Steublng,  143  Ky.  364, 
136  SW  634;  Chesapeake,  etc.,  R.  Co. 
V.  Banks,  142  Ky.  746,  135  SW  285: 
Cincinnati,  etc.,  R.  Co.  v.  Lowell,  141 
Ky.  249,  132  SW  669,  47  LRANS 
909;  Louisville,  etc,  R.  Co.  v.  Slm- 
rall,  127  Ky.  65,  104  SW  1011,  31  KyL 
1269;  Illinois  Cent.  R.  Co.  Co.  v.  Wat- 
son, 117  Ky.  374,  78  SW  175.  25  KyL 
1360;  Louisville,  etc.,  R.  Co.  v.  Scott, 
108  Ky.  392,  56  SW  674,  22  KyL  30, 
50  LRA  381;  Union  Warehouse  Co.  v. 
Prewltt,  60  SW  964,  21  KyL  67;  Ches- 
apeake, etc.,  R.  Co.  v.  Judd,  106  Ky. 
364,  50  SW  539,  20  KyL  1978;  Louis- 
villa,  etc.,  R.  Co.  V.  Graham,  98  Ky. 
688,  34  SW  229,  17  KyL  1229. 

La. — ^Patton  v.  Frost-Johnaon  Lum- 
ber Co.,  142  La.  117.  76  S  580;  Vin- 
cent v.  Morgan's  Louisiana,  etc.,  R., 
etc,  Co.,  140  La.  1027,  74  S  641;  Ellas 
V.  New  Iberia,  137  La.  691,  69  S  141; 
Bourdier  v.  Louisiana  Western  R. 
Co.,  133  La.  50«  62  8  348;  Robertson 
V.  Jennings,  128  La.  795.  65  S  375; 
Moren  v.  New  Orleans  R.,   etc.,   Co., 

126  La.  944,  52  S  106,  136  AmSR  344; 
Dobyns  v.  Yazoo,  etc.,  R.  Co.,  119  La. 
72     43   S   934 

Me. — McCarthy  v.  Claflln,  99  Me. 
290,  69  A  293;  Hobbs  v.  Eastern  R. 
Co.,  66  Me.  672. 

Mich. — Toxer  v.  Michigan  Cent  R. 
Co.,  196  Mich.  662,  162  NW  280;  Tut- 
tle  V.  Briscoe  Mfg.  Co.,  190  Mich.  22. 
155  NW  724;  Kalis  v.  Detroit  United 
R.  Co.,  155  Mich.  485,  11»  NW  906; 
Black  V.  Michigan  Cent.  R.  Co.,  146 
Mich.  568,  109  NW  1052;  Cooper  v. 
Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261, 
33  NW  306.  11  AmSR  482. 

Minn. — Drlmel  v.  Union  Power  Co., 
139  Minn.  122,  165  NW  1068;  Zenner 
V.  Great  Northern  R.  Co.,  135  Minn. 
37,  169  NW  1087;  HUlstrom  v.  St. 
Paul,  134  Minn.  451.  169  NW  1076, 
LRA1917B  548;  Falk  v.  Chicago,  etc., 
R.  Co.,  133  Minn.  41.  167  NW  904; 
Conley  v.  Louis  P.  Dov  Co.,  130  Minn. 
186,  163  NW  323,  693;  Lawler  v. 
Minneapolis,  etc:,  R.  Co.,  129  Minn. 
606,  152  NW  882;  Wheeler  v.  Tyler, 
129  Minn.  206,  152  NW  137;  Capital 
Trust  Co.  v.  Oreat  Northern  R.  Co., 

127  Minn.  144,  149  NW  14  [rev  on 
other  grounds  242  U.  S.  144,  37  SCt 
41,  61  L.  cd.  208];  Carver  v.  Luverne 
Brick,  etc.,  Co.,  121  Minn.  388,  141 
NW  488;  Tegels  v.  Great  Northern  R. 
Co.,  120  Minn.  31,  138  NW  946;  Lane 
V.  Northern  Pac.  R.  Co.,  119  Minn. 
258,  137  NW  1114;  Erdner  v.  Chicago, 
etc,  R.  Co.,  115  Minn.  392.  132  NW 
339;  McVeigh  v.  Minneapolis,  etc.,  R. 
Co.,  113  Minn.  450,  129  NW  852;  Pe- 
terson v.  Merchants  El.  Co..  Ill  Minn. 
105,  126  NW  534,  137  AmSR  537,  27 
LRANS  816;  Youngqulat  v.  Minne- 
apolis St.  R.  Co.,  102  Minn.  501.  114 
NW  259;  Swanson  v.  Oakes,  93  Minn. 
404.  101  NW  949:  Gray  v.  St.  Paul 
City  R.  Co.,  87  Minn.  280,  91  NW 
1106;  Sieber  v.  Great  Northern  R. 
Co..  76  Minn.  269,  79  NW  95;  Strut- 
zel  V.  St.  Paul  City  R.  Co.,  47  Minn. 
543,  50  NW  690;  Bollnger  v.  St.  Paul, 
etc,  R.  Co..  36  Minn.  418,  31  NW 
856.   1  AmSR  680. 

Miss. — Yazoo,  etc,  R.  Co.  v.  Parr, 
94  Miss.  667,  48  S  520;  Mobile,  etc!, 
R.  Co.  v.  Hicks.  91  Miss.  273,  46  8 
360,  124  AmSR  679;  Vicksburg  v. 
McLain,  67  Miss.  4,  6  S  774. 

Mo. — ^EUts   T.    Metropolitan   St.   R. 
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upon  a  consideratioa  of  all  the  facts  and  circum-  |  stancea  of  each  particidar  case  imder  proper  in- 

Co.,  234  Mo.  657,  118  SW  28;  Touns 
V.  Water-Pierce  Oil  Co..  185  Mo.  684, 
84  SW  929;  Lee  v.  Publishers:  Knapp 
&  Co.,  155  Mo.  610,  66  SW  458;  Franke 
V.  St.  Louis,  110  Mo.  516,  19  SW  938; 
Telherow  v.  St.  Joseph,  etc.,  R.  Co., 
98  Mo.  74,  11  SW  310,  14  AmSR  617; 
Carter  v.  Wabash  R.  Co.,  193  Mo.  A. 
223,  182  SW  1061;  Harris  v.  McClin- 
tlc-Marshall  Constr.  Co.,  168  Mo.  A. 
724,  164  SW  879;  Childress  v.  South- 
west Missouri  R.  Co.,  114  Mo.  A.  667, 
126  SW  169;  Knight  v.  Donnelly,  ISl 
Mo.  A.  152,  110  SW  687;  Slpple  v. 
Laclede  Qaallght  Co.,  126  Mo.  A.  81, 
102  SW  608;  McQuerry  v.  Metropoli- 
tan St.  R.  Co.,  117  Mo.  A.  256|  92  SW 
912;  Halnea  v.  Pearson,  107  Mo.  A. 
481.  81  SW  645;  Stumbo  v.  Duluth 
Zinc  Co.,  100  Mo.  A.  635,  75  SW  185. 

Mont. — Hollenback  v.  Stone,  etc.. 
Engineering  Corp.,  46  Mont.  659,  129 
P  1068?  Neary  v.  Northern  Pac.  R, 
Co.,  41  Mont.  480,  110  P  226. 

Nebr. — Phillips  v.  Union  Pac.  R. 
Co.,  100  Nebr.  167,  168  NW  966;  Mo- 
ran  V.  Slattery,  99  Nebr.  360,  156  NW 
663;  Moses  v.  Mathews,  95  Nebr.  672, 
146  NW  920,  AnnCa8l915A  698; 
Wright  V.  Chicago,  etc.,  R.  Co.,  94 
Nebr.  317,  143  NW  220;  Chicago,  etc, 
R.  Co.  V.  Toung,  67  Nebr.  668,  93  NW 
922;  Omaha  t.  Bowman,  63  Nebr.  883, 
88  NW  621;  Omaha  v.  Richards,  49 
Nebr.  244,  68  NW  528:  Post  v.  Olm- 
sted, 47  Nebr.  893,  66  NW  828;  John- 
son V.  Missouri  Pac.  R.  Co.,  18  Nebr. 
690,   26  NW  847. 

Nev. — Chrlstensen  v.  Florlston 
Pulp,  etc.,  Co.,  29  Nev.  662,  673,  92  P 
210   [quot  Cyc]. 

N.  J.— Barnett  v.  Atlantic  City 
Electric  Co.,  87  N.  J.  L.  29,  93  A  108; 
Magglo  V.  FluBser,  (Sup.)  67  A  932; 
Cameron  v.  Jersey  City,  etc.,  R.  Co., 
70  N.  J.  L.  633,  67  A  417;  Cook  v. 
American,  etc..  Gunpowder  Co.,  70 
N.  J.  i..  65,  56  A  114;  Garbaccio  v. 
Jersey  City,  etc.,  R.  Co.,  (Sup.)  53  A 
707;  Williams  v.  Camden,  etc.,  R.  Co., 
(Sup.)    37  A   1107. 

N.  T.— Morris  t.  Metropolitan  St. 
R.  Co.,  170  N.  T.  592,  63  NE  1119; 
Twist  V.  Rochester,  166  N.  T.  619,  59 
NE  1181  [aft  37  App.  Dlv.  307.  66 
NYS  850];  Lockwood  v.  New  York, 
etc.,  R.  Co.,  98  N.  Y.  523;  Houghklrk 
V.  Delaware,  etc..  Canal  Co.,  92  N.  T. 
219.  44  AmR  370;  0'Mar<i  v.  Hudson 
River  R.  Co.,  38  N.  Y.  445,  98  AmD 
61;  Meng  v.  Emigrant  Industrial  Sav. 
Bank,  169  App.  Dlv.  27.  154  NYS 
509;  Arnold  v.  State,  163  App.  Div. 
253,  148  NYS  479;  Zucker  v.  Whlt- 
rldge,  143  App.  Dlv.  191,  128  NYS 
233  [rev  on  other  grounds  205  N.  Y. 
50,  98  NE  209,  41  LRANS  883,  Ann 
Casl913D  1250];  Conrad  v.  New  York 
Cent.,  etc..  R.  Co..  137  App.  Dlv.  372. 
121  NYS  774  [att  201  N.  Y.  614  mem, 
94  NB  1093  mem];  McCorralck  v. 
Rochester  R.  Co.,  133  App.  Dlv.  760, 
117  NYS  1110  [aff  198  N.  Y.  510  mem, 
92  NE  1090  mem] ;  Clancy  v.  New 
York,  etc.,  R.  Co.,  133  App.  Dlv.  ia9. 
117  NYS  233  [rev  on  other  grounds 
201  N.  Y.  235,  94  NB  887];  De  Luna 
V.  Union  R.  Co.,  130  App..  Div.  388, 
114  NYS  893:  Conklin  v.  Central  New 
York  Tel.,  etc.,  Co.,  130  App.  "Dlv. 
308.  114  NYS  190;  Boyce  v.  New  York 
City  R.  Co.,  126  App.  Dlv.  248.  110 
NYS  393;  Cunningham  v.  Mutual  Re- 
serve L.  Ins.  Co.,  126  App.  Dlv.  688, 
109  NYS  1070;  Morhard  v.  Richmond 
Light,  etc.,  Co.,  Ill  App.  Dlv.  353, 
98  NYS  124  (damages  not  excessive); 
Austin  v.  Metropolitan  St.  R.  Co.,  108 
App.  Dlv.  249.  95  NYS  740;  Lane  v. 
Brooklyn  Heights  R.  Co.,  85  App.  Dlv. 
85,  82  NYS  1057  [app  dism  176  N.  Y. 
557.  68  NE  1118  mem,  ai^d  aff  178 
N.  Y.  623.  70  NE  1101  mem];  Scar- 
patl  V.  Metropolitan  St.  R.  Co.,  69 
App.  Dlv.  609,  74  NYS  499;  Racine 
V.  Erie  R.  Co.,  69  App.  Dlv.  437,  74 
NYS  977;  Reilly  v.  Brooklyn  Heights 
R.  Co..  C5  App.  Dlv.  453,  72  NYS 
1080;  Beecher  v.  Long  Island  R.  Co.,' 
63  App.  Div.  324,  65  NYS  642;  Quinn 


V.  Pletro,  88  App.  Dlv.  484,  5<  NYS 
419;  Wallace  v.  Third  Ave.  R.  Co., 
36  App.  Dlv.  67,  65  NYS  132;  Heinz 
V.  Brooklyn  Heights  R.  Co.,  91  Hun 
640  mem,  36  NYS  675;  Kane  v.  Mitch- 
ell Transp.  Co.,  90  Hun  65,  85  NYS 
681  [aff  153  N.  Y.  680  mem,  48  NE 
1106  mem];  Johnson  v.  Long  Island 
R.  Co.,  80  Hun  306,  3«  NYS  318  [aff 
144  N.  Y.  719,  89  NE  8(67  mem]; 
Ahem  V.  Steele,  48  Hun  517,  1  NYS 
259  [rev  on  other  grounds  115  N.  Y. 
203,  22  NB  193,  12  AmSR  778,  5  LRA 
449];  Bowles  v.  Rome,  etc.,  R.  (3o.. 
46  Hun  324  [aff  113  N.  Y.  643.  21  NB 
414);  Plneo  v.  New  York  Cent.,  etc.. 
R.  Co.,  34  Hun  80;  Houghklrk  v.  Dela- 
ware, etc..  Canal  Co.,  28  Hun  407  [rev 
on  other  grounds  92  N.  Y.  219,  44 
AmR  370];  Erwin  v.  Neverslnk 
Steamboat  Co.,  23  Hun  673  [aff  88 
N.  Y.  184J-  Kelly  v.  Twenty-third  St. 
R.  Co.,  14  Daly  418,  14  NYSt  699  [aff 
113  N.  Y.  628  mem,  20  NE  878  mem]; 
Oldfleld  V.  New  York,  etc.,  R.  Co.,  3 
E.  D.  Smith  103  [aff  14  N.  Y.  310]; 
Meehan  v.  Adirondack  Electric  Power 
Corp.,  88  Misc.  235,  150  NYS  714; 
Carlin  v.  New  York,  etc.,  R'^Co.,  71 
Misc.  521,  130  NYS  828;  Huerceler  v. 
Cfentral  Cross  Town  R.  Co.,  1  Misc. 
136,  20  NYS  676  [aff  139  N.  Y.  490,  34 
NB  1101];  Conklin  v.  Tlce,  1  NYS 
803  [aff  127  N.  Y.  670,  28  NB  266 
memj. 

N.  C. — Saunders  t.  Southern  R.  Co., 
167  N.  C.  376,  83  SB  673. 

N.  D. — ^Rober  v.  Northern  Pac.  R, 
Co.,   26  N.  D.   894,  142  NW  22. 

Oh. — Becker  v.  Howanyecs,  18  Oh. 
Or.  Ct.  N.  S.  19;  Toledo  R.,  etc.,  Co. 
v.  Wettstein,  33  Oh.  Cir.  Ct.  15;  Pitts- 
burgh, etc..  R.  Co.  V.  Dooloy.  32  Oh. 
Cir.  Ct.  655;  Jackson  Knife,  etc,  Co. 
V.  Hathaway,  27  Oh.  Cir.  Ct.  746;  To- 
ledo, R.,  etc..  Co.  V.  Ward,  25  Oh.  Cir. 
Ct.  399;  Baltimore,  etc,  R.  Co.  v. 
Hottman,  26  Oh.  Cir.  Ct.  140^  Ashta- 
bula Rapid  Transit  Co.  v.  Dagenbach, 

11  Oh.  Cir.   Dec.   307. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Long, 
41  Okl.  177,  137  P^1156,  1171,  AnnCas 
1915C    432    [quot   C^c]. 

Or. — McClaugherty  v.  Rogue  River 
Electric  Co.,  73  Or.  136,  146,  140  P 
64,  144  P  569  [cit  Cyc]. 

Pa. — Scott  Vi  American  Express 
Co.,  257  Pa.  26,  101  A  96;  Hoon  v. 
Beaver  Valley  Tract.  Co.,  204  Pa.  369, 
64  A  270;  North  Pennsylvania  R.  Co. 
V.  Kirk,  90  Pa.  16;  Pennsylvania  R. 
Co.  v.  Bantom,   54  Pa.  495. 

Porto  Rico. — Quiles  v.  Valdex,  7 
Porto  Rico   Fed.    485. 

R.  I. — Powell  V.  Rousseau,  88  R.  I. 
294,  94  A  867;  Underwood  v.  Old  Colo- 
ny St.  R.  Co..  33  R.  I.  319,  80  A  390; 
Sullivan  V.  Lighting  Co.,  73  A  306. 

Tenn. — Southern  Queen  Mfg.  Co. 
V.  Morris.  105  Tenn.  654,  58  SW  651; 
Illinois  Cent.  R.  Co.  v.  Spence.  93 
Tenn.  173,  23  SW  211,  42  AmSR  907. 

Tex. — Houston  City  St.  R.  Co.  v. 
Sclacca,  80  Tex.  350,  16  SW  31;  Tex- 
as, etc.,  R.  Co.  V  Geiger.  79  Tex.  13, 
16  SW  214;  St.  Louis,  etc..  R.  Co.  v. 
Johnston.  78  Tex.  536,  15  SW  104; 
Paschal  v.  Owen.  77  Tex.  583,  14  SW 
203;  Missouri  Pac.  R.  Co.  v.  Heniy. 
76  Tex.  220,  12  SW  828;  Missouri 
Pac.  R.  Co.  V,  Lehmberg,  75  Tex.  61, 

12  SW  838;  Texas,  etc.,  R.  Co.  v.  Les- 
ter, 75  Tex.  58.  12  SW  955:  Brunswig 
V.  White.  70  Tex.  B04,  8  SW  85;  In- 
ternational, etc.,  R.  Co.  V.  Ormond,  64 
Tex.  485;  San  Antonio,  etc.,  R.  Co.  v. 
Boyed,  (Civ.  A.)  201  SW  219;  Galves- 
ton, etc.,  R.  Co.  V.  Pennington,  (Civ. 
A.)  166  SW  464;  San  Antonio,  etc..  R. 
Co.  V.  Williams,  (Civ.  A.)  158  SW 
1171;  Gulf,  etc.,  R.  Co.  v.  Beezley, 
(Civ.  A.)  153  SW  651;  Texas,  etc.,  R. 
Co.  v.  Mills,  (Civ.  A.)  143  SW 
690;  Galveston  R.  Co.  v.  Salis- 
bury, (Civ.  A.)  143  SW  252;  Galves- 
ton, etc..  R.  Co.  v.  PIngenot,  (Civ.  A.) 
142  SW  93;  Houston  Belt.  etc..  R.  Co. 
V.  O'Leary,  (Civ.  A.)  136  SW  601; 
Temple  Electric  Light  Co.  v.  Halli- 
burton,    (Civ.    A.)    136    SW    684;    St. 


Louis  Southwestern  R.  C^,  v.  Hoey, 
61  Tex.  Civ.  A.  605,  130  SW  1017; 
St.  Louis,  etc.,  R.  Co.  v.  Bolen,  61 
Tex.  Clv.  A.  339,  129  SW  860;  Com- 
merce Cotton  Oil  Co.  V.  C^mp,  (CSv. 
A.)  129  SW  852;  Missouri,  etc,  R.  Co. 
V.  Blalack,  (Clv.  A.)  128  SW  706; 
Freeman  v.  McElroy,  (Clv.  A.)  126 
SW  657;  Texas,  etc.,  R.  Co.  v.  Walker. 
58  Tex.  Clv.  A.  SIS',  126  SW  99;  (Gal- 
veston, etc.,  R.  Co.  v.  Olds,  (Clv.  A.) 
112  SW  787;  Chicago,  etc,  R.  Co.  v. 
Trippett.  50  Tex.  Clv.  A.  279.  Ill  SW 
761;  Ft.  Worth,  etc.,  R.  Co.  v.  Wilkin- 
son, 50  Tex.  Clv.  A.  48,  110  SW  470; 
Missouri,  etc.,  R.  Co.  v.  Wall,  (Clv. 
A.)  110  SW  453;  Houston,  etc,  R.  Oo. 
V.  Davenport,  (Civ.  A.)  110  SW  150: 
Missouri,  etc.,  R.  Co.  v.  McDuffey,  50 
Tex,  Civ.  A.  202,  109  SW  1104;  El 
Paso,  etc.,  R.  Co.  v.  Murtle,  49  Tex- 
Clv.  A.  273,  108  SW  998;  Gulf,  etc., 
R.  Co.  w.  Farmer,  (Clv.  A.)  108  SW 
729;  Houston,  etc.,  R.  Co.  v.  Mitchell. 
48  Tex.  Civ.  A.  381,  107  SW  374; 
Texas,  etc.,  R.  Co.  v.  Johnson,  48 
Tex.  Civ.  A.  135,  106  SW  773;  Hous- 
ton, etc.  R.  Co.  V.  McHale.  47  Tex. 
Clv.  A.  860.  105  SW  1149;  Missouri, 
etc.,  R.  Co.  V.  Carter,  47  Tex.  Clv.  A. 
309,  104  SW  910;  International,  etc.. 
R.  Co.  V.  Munn,  46  Tex.  Civ.  A.  27S. 
102  SW  442;  Texas  Mexican  R.  CV).  v. 
Higglhs,  44  Tex.  Civ.  A.  523,  99  SW 
200;  Oalvestan,  etc,  R.  Co.  v.  Mur- 
ray, (Civ.  A.)  99  SW  144;  Interna- 
tional, etc,  R.  Co.  V.  Hays,  44  Tex. 
Civ.  A,  462,  98  SW  911;  Missouri,  etc. 
R.  Co.  V.  Nelson,  39  Tex.  Clv.  A.  269. 
87  SW  706-  Galveston,  etc,  R.  Co.  v. 
Perry,  38.  Tex.  Civ.  A.  81,  85  SW^  62: 
Texas,  etc.,  R.  Co.  v.  Shoemaker, 
(CHv.  A.)  81  SW  1019  [rev  on  other 
grounds  84  SW  1049];  International, 
etc.,  R.  Co.  V.  McVey,  (Clv.  A.)  81  SW 
991;  Missouri,  etc.,  R.  Co.  v.  Jones, 
36  Tex.  Clv.  A.  684,  80  SW  852;  Gulf, 
etc.,  R.  Co.  V.  Brown,  33  Tex.  Civ.  A 
269,  76  SW  794;  Taylor,  etc,  R.  Co.  v. 
Warner.  (Clv.  A.)  60  SW  442;  Citi- 
zens' R.  Co.  y.  Washington,  24  Tex. 
Clv.  A.  422,  58  SW  1042;  Austin  Rap- 
id Transit  R".  Co.  v.  CuUen.  (Civ.  A.) 
29  SW  256;  Missouri,  etc.,  R.  Co.  v. 
Ferris,  23  Tex.  Civ.  A.  216.  55  SW 
1119;  Gulf,  etc,  R.  Co.  v.  Delaney. 
22  Tex.  Clv.  A.  427,  56  SW  538;  Mis- 
souri, etc..  R.  Co.  V.  Gllmore,  (Civ. 
A.)  63  SW  61;  International,  etc.,  R. 
Co.  V.  Knight,  (Civ.  A.)  62  SW  640: 
Texas,  etc.,  R.  Ck>.  v.  Spence,  (Clv.  A.) 
52  SW  662;  Ft.  Worth,  etc.,  R.  Oo.  v. 
Klme,  (Civ.  A.)  61  SW  658;  Hous- 
ton, etc.,  R.  (Jo.  V.  Loefller,  (Clv.  A  ) 
61  SW  538;  Gulf,  etc,  R.  Co.  v.  Roy- 
all,  18  Tex.  Civ.  A.  86,  43  SW  815: 
San  Antonio  St.  R.  CM.  v.  Renken.  IS 
Tex.  Civ.  A.  229.  38  SW  820;  Gulf, 
etc.,  R.  Co.  V.  Duvall,  12  Tex.  Civ.  A. 
348,  85  SW  699;  Tyler  Southeastern 
R.  Co.  V.  McMahon,  (Civ.  A.)  34  SW 
796;  Taylor,  etc.,  R.  Co.  v.  Warner. 
W31v.    A.)    81    SW    66    [rev    on    other 

grounds  88  Tex.  642,  32  SW  8681: 
lulf,  etc.,  R.  Co.  V.  Johnson,  10  Tex. 
Clv.  A.  264,  31  SW  256;  International, 
etc.,  R.  Co.  V.  McNeel.  (Civ.  A.)  29  SW 
1133;  Austin  Rapid  Transit  R.  Co.  v. 
Cullen,  (Civ.  A.)  29  SW  256;  San  An- 
tonio St.  R.  Co.  V.  Watzlavzlck,  (CiV. 
A.)    28    SW    115. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Miin- 
sell,  109  Va.  417,  64  SB  50;  Norfolk, 
etc.,  R.  Co.  V.  De  Beard,  91  Va.  700. 
22  SB  514,  29  LRA  825. 

Wash. — Kranzusch  v.  Trustee  Co.. 
93  Wash.  629,  161  P  492;  Atkeson  v. 
Jackson,  72  Wa.sh.  233,  ISO  P  102: 
.Neal  V.  Phoenix  Lumber  Co.,  64  Wash. 
523.  117  P  267;  Harris  v.  Puget  Sound 
R.  Co.,  52  Wash.  289,  100  P  838:  Abby 
V.  Wood,  43  Wash.  379,  86  P  55«: 
Vowell  V.  Issaquah  Coal  (3o..  31 
Wash,  103,   71  P  725. 

W.  Va. — Yeater  v.  Jennings  Oil  Co.. 
76  W.  Va.  346.  84  SB  904. 

Wis. — Lomoe  v.  Superior  Wat»r, 
etc.,  Co.,  147  Wis.  5.  132  NW  623: 
Fisher  V.  Waupaca  Electric  Light, 
etc.,  Co..  141  Wis.  516,  124  NW  1005: 


For  lotw  oases,  develoi^manta  and  tihmngau  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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structioDB  as  to  the  law  applicable  thereto.**  To 
justify  interference  by  the  court  with  the  verdict  ot 
the  jury  it  must  appear  that  some  rule  of  law  has 
been  Tiolated,  or  else  that  the  verdict  is  so  exces- 
sive or  grossly  inadequate  as  to  indicate  partiality, 
passion,  or  prejudice  in^the  minds  of  the  jury,"* 

Ryan  v.  Oshkosh  Gas  Light  Co..  138    ~     ~  ~      ' 

Vris.  466.  120  NW  264;  Letrue  v.  Mad- 
ison   Gas,  etc..  Co..  433  Wis.  547,  113 

N"W  946;  Annas  v.  Milwaukee,  etc..  R. 

Co..    67  Wis.  46,  30  NW  282,   58  AmR 

848:    Mulcairns  t.  Janesvllle.  67  Wis. 

24.  29  NW  566;  Schrier  v.  Milwaukee, 

etc..  R.  Co..  65' Wis.  457.  27  NW  167; 

Johnson  v.  Chicaso.   etc.,   R.   Co.,   64 

Wis.    425,  25  NW  223;  Hoppe  v.  Chi- 
cago, etc.  R.  Co.,  61  Wis.  357,  21  NW 

227;  £wen  v.  North westevn  R.  Co.,  38 

'Wis.    61S. 

Can. — Toronto  R.  Co.  v.  Mulvaney, 

38   Can.  S.  C.  327;  St.  Lawrence.  -  etc, 

R.   Co.  V.  Lett,  11  Can.  S.  C.  422. 
N.  B.— Collins  V.  St.  John,  88  N.  B. 

86. 

Ont. — McKeown  v.  Toronto  R.  Co., 

19  Ont.  L.  361,  12  OntWR  1297.  14  Ont 

"WR     572     (four    years);    Renwlck    v. 

Gait.    etc.    R.   Co..    11   Ont.   L.    158,    6 

OnfWR    413;    Thompson    v.    Trenton 

Electric,    etc..    Co..    11    OntWR    1009; 

Speers  v.  Grand  Tt-unk  R.  Co.,  4  Ont 

W^R  490. 

Sask. — Powell  v.  Canadian  Pac.  R. 

Co..   7  Sask.  L.  43. 

[aO     "Th»  pcopac  rm*  seems,  to  be 

that  the  tribunal  assessing  the  dam- 
age   should    estimate    as    accurately 

as  possible  the  pecuniary  benefit  re- 
ceived or  reasonably  expected  by  each 

person  entitled  from  the  continuance 

in   life  of  the  deceased;  then,  taking 

into  consideration  the  prolMible  dura- 
tion of  the  life  of  the  deceased  and 

that  of  each  of  the  beneficiaries,  the 

accidents  of  life,  and  all  circum- 
stances which  would  go  to  increase 
or  lessen  tl:e  probability  of  the  ex- 
pectations of  the  benefleiarles  being 
realized,  the  Judge  or  Jury  (as  the 
case  may  be)  should  award  such-  sum 
as  would  be  a  fair  compensation  for 
the  loss  sustained."  Powell  v.  Cana- 
dian Pac.  R.  Co.,  7  Sask.  L.  43,  45. 

85.  McClaugherty  v.  Rogue  River 
Klectric  Co.,  73  Or.  135.  140  P  64,  144 
P    569    (per   pean,   J.). 

[a]  As  iBstnetiOB  that  "there  Is 
no  way  to  measure  the  value  of  a 
life,  and  So  the  law  leaves  It  within 
the  sound  discretion  of  12  men,  who 
have  assumed  the  obligation  to  try 
the  case  upon  all  the  facts,"  with  a 
further  charge  that  the  amount  re- 
coverable depended  upon  "the  life 
expectancy,  health,  strength,  earning 
capacity,  and  so  forth,  of  the  intes- 
tate .  .  .  and  Is  not  capable  of  defi- 
nite, or  even  approximate,  statement 
In  evidence;  but  Is  to  be  found  by  the 

Iury,  as  best  they  can,"  Is  not  bad. 
..ouiaville.  etc.,  R.  Co.  v.  Morris,  179 
Ala.    239,    60    S    933. 

96.  U.  S.— Chicago,  etc.,  R  Co.  v. 
Whltton,  13  Wall.  270,  20  L.  ed.  571 
Caft  29  P.  Cas.  No.  17,697,  2  Bliss. 
282];  Stockton  v.  Pennsylvania  R. 
Co.,  182  Fed.  282;  Baker  v.  Philadel- 
phia, etc..  R.  Co.,  149  Fed.  882  [atC 
155  Fed.  407.  84  CCA  86]  i  Voel- 
ker  V.  Chicago,  etc..  R.  ^  Co.. 
116  Fed.  867  [rev  on  other  grounds 
129  Fed.  622,  65  CCA  226,  70 
LRA  264];  Humboldt  Lumber  Manu- 
facturers' Assoc.  V.  Christ  opherson, 
73  Fed.  239,  19  CCA  481.  46  LRA  264 
[alT  60  Fed.  428];  Harkins  v.  Pull- 
man Palace  Car  Co.,  52  Fed.  724  [aff 
56  Fed.   932,    5   CCA    326]. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Ellison,  75  S  159;  McGhee  V.  WlUls, 
134  Ala.  281.  32  S  301. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Stamps,  84  Ark.  241,  104  SW  1114; 
Choctaw,  etc..  R.  Co.  v.  Baskins.  78 
Ark.  355,  94  SW  757;  St.  Louis,  etc., 
R.  Co.  V.  Hitt.  .76  Ark.  227,  88  SW  908, 
990;  St.  Louis,  etc.,  R.  Co.  V.  Maho- 
ney.  65  SW  840;  St.  Louis,  etc.,  R.  Co. 
V.  Robblns,  67  Ark.  877,  21  SW  886; 
St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57 
Ark.  306.  21  SW  472;  St.  Louis,  etc., 


Even  where  the  statutes  prescribe  a  maximum  and 
minimum  amount  of  recovery,  the  amount  to  be 
awarded  within  the  prescribed  limits  is  within  the 
discretion  of  the  jury.*'     ' 

[i  235]    b.    DiBcretioa  Beviewable— (1)   Exces- 
sive Damitges.    The  jury  in  awarding  damages  can- 


R.  Co.  T.  Davis,  66  Ark.  462,  18  SW 
628. 

Cal. — ^Valente  v.  Sierra  R.  Co.,  158 
Cal.    412,   111   P   95. 

Colo. — National  Fuel  Co.  v.  Haccia, 
25  Colo.  A.  441,  139  P  22. 

Conn. — McKlernan  v.  Lehmaler,  86 
Conn.  Ill,  81  A  969;  Hesse  v.  Meri- 
den,  etc..  Tramway  Co.,  75  Conn.  571, 
54  A  299;  Nelson  v.  Branford  Light- 
log,  etc.,  Co.,  75  Conn.  548,  64  A  303. 

Qa. — Georgia,  etc..  R.  Co.  v.  Math- 
ews, 116  Oa  424,  42  SE  771;  West- 
ern, etc,  R.  Co.  V.  Hyer,  113  Ga,  776, 
39  SE  447;  Central  R.  Co.  v.  Crosby, 
74  Oa.  737,  58  AmR  463:  Central  of 
Georgia  R.  Co.  v.  Minor,  2  Qa.  A.  804, 
59    SB    81. 

111. — Chicago,  etc.,  R.  Co.  v.  Boni- 
fleld,  104  III.  223;  Smith  v.  Chicago, 
etc.,  R.  Co.,  143  111.  A.  128  [att  236 
111.  369,  86  NE  150];  Cicero,  etc..  R. 
Co.  v.  Boyd,  95  111.  A.  510;  O'Fallon 
Coal  Co.  V.  Laquet.  89  111.  A.  13  [aS 
198  111.  125,  64  NB  767];  Chicago,  etc. 
R.  Co.  V.  Des  Laurlers,  40  111.  A.  654; 
Chicago,  etc,  R.  Co.  v.  Kelly,  28  111. 
A.  655  [air  127  111.  637,  21  NE  203]; 
Chicago,  etc.,  R.  £U>.  v.  Adler.  28  III. 
A.  102  [aff  129  III.  335,  21  NE  846]; 
Chicago,  etc.,  R  Co.  v.  Blank,  24  III. 
A.  438;  Chicago  v.  Kimball.  18  111.  A. 
240;  Wabash,  etc.,  R  Co.  v.  Bhevers, 
18  111.  A.  62. 

Ind. — LAvene  v.  Friedrlchs,  116  NE 
324  [reh  den  116  NE  421];  Spice  v. 
Astry,  110  NE  201:  Nordyke,  etc,  Co. 
v.  Whitehead.  183  Ind.  7,  106  NE  867; 
Malott  V.  Shimer,  163  Ind.  35,  54  NE 
101,  74  AmSR  313;  Wabash  v.  Carver, 
129  Ind.  562,  29  NE  26,  IS  LRA  861; 
Howard  Coujity  v,  Legg,  110  Ind.  479, 
11  NE  612;  Jefferson ville,  etc.,  R.  Co. 
V.  Riley,  39  Ind.  568;  Cleveland,  etc, 
St.  R.  Co.  V.  Van  Lanlngham,  52  Ind. 

A.  156,  97  NB.673;  Ohio,  etc,  R.  Co.  v. 
Hill,    7   Ind.^.   255,    34   NE   646. 

Iowa — Baaham  v.  Chicago '  Great 
Western  R.  Co.,  178  Iowa  998.  154  NW 
1019;  Grafton  v.  Delano,  175  Iowa 
483,  154  NW  1009;  Marnan  v.  Chica- 
go, etc,  R.  Co.,  156  Iowa  457,  136  NW 
884;  Yeager  v.  Chicago,  etc,  R  Co., 
156  Iowa  166.  135  NW  638;  Bell  v. 
Clarion.  120  Iowa,  832,  94  NW  907; 
Haas  V.  Chicago,  etc.,  R.  Co.,  90  Iowa 
259,  57  NW  894;  Moore  v.  Keokuk, 
etc.,  R.  Co.,  89  Iowa  223,  56  NW  430; 
McDermott  v.  Iowa  Falls,  etc,  R  Co., 
47  NW  1037;  Walter  v.  C.  D.  &  M.  R 
Co.,   39  Iowa   83. 

Kan. — Thornbro  v.  Kansas  City, 
etc,  R.  Co.,  91  Kan.  684,  139  P  410, 
AnnCasl915D  314;  Atchison,  etc.,  R. 
Co.  V.  Hughes,  55  Kan.  491,  46  P  919, 

Ky. — Louisville,  etc.,  R.  Co.  v.  Cox, 
125  SW  1056;  Louisville  Water  Co.  v. 
Phillips.  139  Ky.  614,  89  SW  700,  28 
KyL  657;  Chesapeake,  etc.,  R.  Co.  v. 
Dupee.  67  SW  15,  23  KyL  2349;  Louis- 
ville, etc,  R.  Co.  V.  Shlvell,  18  SW 
944,  13  KyL  902;  Louisville,  etc.,  R. 
Co.  V.  Brooks,  83  Ky.  129,  4  AmSR 
135. 

Me. — Hobbs  v.  Eastern  R  COu  66 
Me.  572. 

Minn. — Murphy  v.  Gross,  118  Minn. 
311.  136  NW  868. 

Mo. — Geismann  v.  Missourl-Edlson 
Electric  Co..  173  Mo.  654,  73  SW  654; 
Lee  V.  Knapp,  156  Mo.  610,  66  SW 
458;  Voelker  v.  HiU-O'Meara  Constr. 
Co..  163  Mo.  A.  1,  131  SW  907. 

Nebr. — Craig  v.  Chicago,  etc.,  R 
Co.,  97  Nebr.   586.  150.  NW  648. 

Nev. — ChrlBtensen  v.  Floriston 
Pulp,  etc.,  Co.,  29  Nev.  552,  673,  92 
P  210   [QUOt  Cyc]. 

N.  Y. — Sternfels  v.  Metropolitan 
St.  R  Co.,  174  N.  T.  512,  66  NE  1117; 
Woodworth   v.  New  York  Cent.,   etc., 

B.  Co.,  170  N.  Y.  589,  63  NE  1123; 
Palmer  v.  New  York  Cent.,  etc.,  R. 
Co.,  153  App.  Div.  298,  138  NTS  10; 
Trleber  v.  New  Yorlc,  etc.,  R  Co.,  149 


App.  Div.  804,  134  NYS  267; 
Buckley  v.  New  York,  etc,  R 
Co.,  73  Ann.  Div.  587,  77  NYS 
128;  Sternfels  v.  Metropolitan  St. 
R  Co.,  73  App.  Div.  494,  77  NYS 
309  {aff  174  N.  Y.  612  mem,  66 
NB  1117  mem];  Erlclus  v.  Brooklyn 
Heights  R.  Co.,  63  App.  Div.  353,  71 
NYS  696;  Johnson  v.  Rochester  R. 
Co.,  61  App.  Div.  12,  70  NYS  113: 
Douglass  V.  Northern  Cent.  R  Co.,  69 
App.  Div.  470,  69  NYS  870;  Wood- 
worth  V.  New  York  Cent.,  etc.,  R. 
Co.,  65  App.  Div.  23,  66  NYS  1072 
[aff  170  N.  Y.  589  mem.  62  NE  1102 
mem];  Fitxgerald  v.  New  York  Cent., 
etc,  R.  Co.,  37  App.  Div.  127,  68  NYS 
1124;  Felice  v.  New  York  Cent.,  etc, 
R.  Co.,  14  App.NDlv.  345,  43  NYS  922: 
Purcell  V.  Lauer,  14  App.  Div.  33,  411 
NYS  988,  4  NYAnnCaa  129:  Medlnger 
V,  Brooklyn  Heights  •  R.  Co.,  6  App. 
Div.  42,  39  NYS  613;  Walls  v.  Roch- 
ester R.  Co.,  92  Hun  581,  36  NYS  1102 
[aff  154  N.  Y.  771  mem,  49  NE  1105 
mem];  Lyons  v.  Second  Ave.  R.  Co., 
89  Hun  374.  35  NYS  372.  2  NYAnnCao 
402  [aff  152  N.  Y.  664  mem,  47  NB 
1109  mem];  Sembler  v.  Cowper- 
thwalt,   63   Misc.   28,    103  NYS   979. 

N.  D. — Rober  v.  Northern  Pac  R 
Co.,  26  N.  D.  394,  415,  142  NW  22 
[quot  Cyc]. 

Oh. — Lake  Shore,  etc,  R.  Co.  v. 
Schultx,  19  Oh.  Clr.  Ct.  639,  10  Oh. 
Cir.  Dec.  264;  Toledo  St.  R.  Co.  v. 
Mammet,  13  Oh.  Clr.  Ct.  591,  6  Oh. 
Clr.    Dec.    244. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Long.  41  Okl.  177,  137  P  1166,  1171, 
AnnCasl916C  432  [quQt  Cyc];  Mis- 
souri, etc.,  R  Co:  V.  West,  38  Okl.  681, 
134   P  655. 

8.  D.— Whaley  y.  Vldal,  27  S.  D. 
627,  132  NW  242;  Whaley  v.  Vidal, 
27  S.   D.   642,   132  NW  248. 

Tenn. — Rosenbaum  v.  Shoffner,  98 
Tenn.  624,  40  SW  1086;  Tennessee 
Coal,  etc.,  Co.  v.  Roddy,  86  Tenn.  400, 
5  SW  286. 

Tex.— rTexas,  etc.,  R.  Co.*  v.  Rob- 
ertson. 82  Tex  667.  17  SW  1041.  27 
AmSR  929;  East  Line,  etc.,  R.  Co.  v. 
Smith,  65  Tex.  167;  International, 
etc.,  R.  Co.  V.  Ormond.  64  Tex.  485; 
St.  Louis  Southwestern  R  Co.  v. 
Huey,  61  Tex.  Civ.  A.  606,  130  SW 
1017;  Houston,  etc.,  R  Co.  v.  Dav- 
enport, (Civ,  A.)  110  SW.  150;  Mis- 
souri, etc..  R.  Co.  V.  Carter,  47  Tex. 
Civ,  A.  309,  104  SW  910;  Texas,  etc., 
R.  Co.  V.  Scarborough,  (Civ.  A.) 
104  SW  408;  Houston,  etc.,  R 
Co.  V.  Rutland.  45  Tex.  Civ.  A. 
621,  101  SW  629;  Galveston,  etc., 
R  Co.  V.  Currie,  (Civ.  A.)  91  SW  1100 
[rev  100  Tex.  136,  96  SW  1073,  10 
LRANS  367];  Texas  Loan  Agency  v. 
Fleming,  18  Tex.  Civ.  A.  668,  46  SW 
63  [rev  on  other  grounds  92  Tex.  458, 
49  SW  1039,  44  LRA  279];  San  An- 
tonio, etc.,  R.  Co.  V.  Harding,  11  Tex. 
Civ.   A.    497.    33   SW   373. 

Wash.. — Kranzusch  v.  Trustee  Co., 
93  Wash.  629.  161  P  492. 

W.  Va. — Turner  v.  Norfolk,  etc,  R 
Co.,  40  W.   Vs.   675.   22  SE  83. 

Wis.— Wlltse  V.  Tllden,  77  Wis.  162, 
46  NW  234. 

Ont. — Renwick  v.  Gait,  etc.,  R.  Co., 
11  Ont.  L.  158,  6  OntWR  413. 

97.  McKlernan  v.  Lehmaler,  86 
Conn.  Ill,  81  A  969;  Indianapolis 
Tract.,  etc,  Co.  v.  Romans,  40  Ind. 
A.  184,  79  NE  1068;  Ellis  v.  Metro- 
politan St.  R.  Co.,  234  Mo.  657,  138 
SW  23:  Potter  v.  St.  Louis,  etc.,  R. 
Co.,   136   Mo.  A.  125.  117  SW  593. 

[a]  Thus,  under  a  statute  provid- 
ing that  for  death  caused  by  negli- 
gence there  may  be  recovered  Just 
damages  not  exceeding  five  thousand- 
dollars,  such  amount  Is  not  to  be 
treated  as  the  maximum  value  of  a 
human  lite,  but  the  amount  within 
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not  exereise  their  diseretion  arbitrarily,*'  but  they 
most  proceed  upon  the  theoiy  of  compensation  for 
pecuniary  loss  to  the  beneficiaries,**  and  the  award 
must  be  justified  by  the  evidence.^  The  discretion 
of  the  jury  in  awarding  damages  is  always  subject  to 
the  supervisory  power  of  the  court,*  which  will  not 


such  limit  which  may  be  awarded  for 
a  death  Is  practically  in  the  province 
of  the  Jury,  and  their  verdict  should 
not  be  aet  aside  as  excessive,  unless 
clearly  IndlcatinK  t^at  they  had  mis- 
taken the  rules  of  law  by  which  the 
damaeea  were  to  be  measured,  or 
Justifying  the  suspicion  of  corrup- 
tion, prejudice,  or  partiality.  Mc- 
Klernan  v.  Lehmaler,  85  Conn.  Ill, 
81  A  969. 

M.  Hlrschkovltz  v.  Pennsylvania 
R.  Co.,  138  Fed.  4SS;  Duval  v.  Hunt. 
34  Fla.  85,  15  S  876;  Balch  v.  Grand 
Rapids,  etc.,  R.  Co.,  67  Mich.  394,  34 
NW  884.  And  see  cases  Infra  notes 
99    1. 

M.'  XT.  8. — Hlrschkpvlti  v.  Penn- 
sylvania R.  Co.,  138  Fed.   438,  440. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Ma- 
thias.  76  Ark.  184.  91  SW  763,  113 
AmSR  85. 

Conn. — Howey  v.  New  England 
Nav.  Co.,  83  Conn.  278,  76  A  469. 

Mich. — Balch  v.  Grand  Rapids,  etc., 
R.  Co.,  67  Mich.  394,  34  NW  884: 
Cooper  v.  Lake  Shore,  etc.,  R.  Co.,  66 
Mich.  261.  33  NW  306,  11  AmSR  482. 

Nev. — Chrlstensen  v.  Floriston 
Pulp,  'Xc,  Co.,  29  Nev.  562,  92  P  210. 

Tex. — Cole  v.  Parker,  27  Tex.  Civ. 
A.   663,   66    SW  135. 

"The  verdict  should  not  exceed  the 
value  of  the  pecuniary  assistance  the 
Jury  believes  the  next  of  kin  living 
at  the  death  of  the  decedent  would 
have  received  from  him.  had  he 
lived."  Hirschkovitc  v.  Pennsylva- 
nia R.  Co.,  supra. 

[a]  Tlins  a  recovery  for  negligent 
death  must  be  reduced  where  it  ap- 
pears that,  in  computing  the  proba- 
ble future  earnings  of  the  deceased, 
no  deduction  was  made  for  sickness, 
loss  of  time,  diminished  earning  ca- 
pacity, diminished  longevity  on  ac- 
count of  disease,  etc.  Little  v.  Bous- 
Beld,   165    Mich.   664,   131   NW   63. 

1.  Hlrschkovltz  v.  Pennsylvania 
R.  Co.,  Ug  Fed.  488;  Duval  v.  Hunt, 
34  Fla.  86,  114,  16  S  876;  Balch  v. 
Grand  Rapids,  etc.,  R.  Co.,  67  Mich. 
394,  34  NW  884;  Chrlstensen  v.  Flo- 
riston Pulp,  etc.,  Co.,  29  Nev.  662, 
676,  92  P  210. 

"The  determination  of  the  amount 
of  damages  is  by  no  meany  left  to 
the  uncontrolled  discretion  of  the 
Jury.  Their  estimate  must  be  based 
on  facta  in  evidence,  and  confined  to 
those  damages  which  are  pecuniary 
in  their  nature,  and  result  from  the 
death  of  the  deceased."  Duval  v. 
Hunt,  supra. 

"Even  though  the  statute  allows 
the  Jury  great  latitude  in  fixing  an 
award  of  damages  in  cases  of  this 
kind,  which  courts  will  not  disturb 
excepting  in  extreme  cases,  neverthe- 
less the  Judgment  must  be  for  an 
amount  which  under  the  evidence 
adduced  is  Just."  Chrlstensen  v. 
Floriston  Pulp,  etc..  Co.,  supra. 

9.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Mathlas.  76  Ark.  184,  91  SW  763,  113 
AmSR  85. 

Conn. — Howey  v.  New  England 
Nav.  Co.,  83  Conn.  278,  76  A  469. 

Fla. — ^Duval  v.  Hunt,  34  Flai  86,  16 
S  876. 

Me. — Ward  v.  Maine  Cent.  R.  Co., 
96  Me.   136,   147,   61  A  947. 

Nev. — Chrlstensen  v.  Floriston 
Pulp,  etc..  Co.,  29  Nev.  552,  92  P  210. 

N.  T. — ^Austin  v.  Metropolitan  St. 
R.  Co.,  108  App.  DlT.  249,  95  NTS  740. 

Tex. — Cole  v.  Parker,  27  Tex.  Civ. 
A    563.   66   SW   136. 

3.  U.  S. — Duke  v.  St.  Louis,  etc., 
R.  Co.,  172  Fed.  684;  Scofleld  v.  Penn- 
sylvania Co.,  149  Fed.  601  [alT  161 
'  Fed.  911,  88  CCA  602];  Hlrschkovltz 
▼.  Pennsylvania  R.  Co.,  138  Fed.  438; 


Lindstmm  v.  International  Nav.  Co., 
117  Fed.  170  [rev  on  other  grounds 
123  Fed.  476,  80  CCA  649  (certiorari 
den  193  U.  S.  669,  24  SCt  862,  48  L. 
ed.  480)];  The  Robert  Graham  Dun, 
70  Fed.  270,  17  CCA  90. 

Ala. — Relter-Connolly  Mfg.  Co.  v. 
Hamlin,  144  Ala.  192,  40  S  280;  Mc- 
Adory  v.  Louisville,  etc.,  R.  Co.,  94 
Ala.  -272,    10   S    607. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Freeman,  89  Ark.  326,  116  SW  678; 
Kansas  City  Southern  R.  Go.  v.  Hen- 
rle,  87  Ark.  443,  112  SW  967;  St. 
Louis,  etc.,  R.  Co.  v.  Caraw&y,  77 
Ark.  405,  91  SW  749. 

Cal. — Fox  V.  Oakland  Cons.  St.  R. 
Co.,  118  Cal.  66,  60  P  26.  62  AmSR 
216.  - 

Colo. — ^Denver,  etc.,  R.  Co.  v.  Spen- 
cer, 27  Colo.  313,  61  P  606,  61  LRA 
121. 

Conn. — Howey  v.  New  England 
Nav.  Co..   83  Conn.   278,  76  A  469. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Hayes,.  66  Fla.  589.  64  S  274. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  New- 
ton. 86  Ga.  617,  11  SB  776. 

111. — Cummins  v.  Sanitary  Dlst., 
186  111.  A.  639;  Devlne  v.  Chicago,  etc., 
R.  Co.,  186  111.  A.  488  [aff  266  111.  248, 
107  NB  595];  Cohen  v.  Toy  Gun  Mfg. 
Co.,  170  111.  A.  811;  Chicago,  etc..  Elec- 
tric R.  Co.  V.  Goebel,  129  111.  A.  152; 
Chicago  Electric  Transit  Co.  v.  Kln- 
nare,  115  111.  A.  115;  Chicago  Termi- 
nal Transfer  R.  Co.  v.  Helbreg,  99 
111.  A.  563;  West  Chicago  St.  R.  Co. 
v.  Mabie,  77  111.  A.  176;  Leiter  v. 
Klnnare,  68  111.  A.  668;  Chicago,  etc., 
R.  Co.  V.  Gunderson,  65  111,  A.  638: 
Baltimore,  etc..  R.  Co.  v,  Stanley,  64 
111.  A.  215  [aff  158  III.  396,  41  NE 
1012];  Chicago  City  R.  Co.  v.  Glllam. 
27  111.  A.  386;  Andrews  v.  Boedecker, 
17  111.  A.  213  [aft  126  JU.  605,  18  NE 
651,  9  AmSR  6491. 

Ind. — Indianapolis  Commercial  Club 
V.  Hllliker,  20  Ind.  A.  239,  60  NE  678. 

Iowa. — Nolte  V.  Chicago,  etc.,  R. 
Co.,  165  Iowa  721,  147  NW  192;  Car- 
nego  V.  Crescent  Coal  Co.,  164  Iowa 
552,  146  NW  38,  AnnCasl916D  794; 
McCoullough  V.  Chicago,  etc.,  R.  CO., 
160  Iowa  524,  142  NW  67,  47  LRANS 
23;  Rose  V.  Dee  Moines  Valley  R.  Co., 
39  Iowa  246;  Sherman  v.  Western 
Stage   Co.,    24    Iowa   515. 

Kan. — Aaron  v.  Missouri,  etc.,  Tel. 
Co..  89  Kan.  186,  131  P  582.  46  LRA 
N3  309;  Missouri,  etc.,  R.  Co.  v.  Mc- 
Laughlin, 73  Kan.  248,  84  P  989; 
Atchison,  etc.,  R.  Co.  V.  Ryan,  62 
Kan.  682,  64  P  603;  Atchison,  etc..  R. 
Co.  Y.  Brown,  26  Kan.  443;  St.  Louis, 
etc..  R.  Co.  V.  Blinn,  10  Kan.  A.  468, 
62   P   427 

Ky. — Illinois  Cent.  R.  Co.  v.  Wat- 
son. 117  Ky.  374,  78  SW  176.  26  KyL 
1360;  Lincoln  County  Bd.  Of  Inter- 
nal Impr.  V.  Moore.  66  SW  417.  23 
KyL  1885;  Louisville,  etc..  Co.  v. 
Crelghton,  106  Ky.  42.  60  SW  227,  20 
KyL  1691. 

La. — Sutton  V.  Champagne,  141  La. 
469,  75  S  209;  Broussard  v.  Louisiana 
Western  R.  Co.,  140  La.  617,  73  B  606; 
Roberts  v.  Louisiana  R.,  etc.,  Co.,  132 
La,  446,  61  S  622,  AnnCasl914D  1207; 
Rice  V.  Crescent  City  R.  Co.,  61  La. 
Ann.  108,  24  S  791;  CUne  v.  Crescent 
City  R.  Co.,  42  La.  Ann.  36,  7  S  66. 

Me. — GrafTam  v.  Saco  Grange,  P. 
H..  112  Me.  508.  92  A  649;  Conley  v. 
Maine  Cent.  R.  Co.,  95  Me.  149,  49  A 
668;  McKay  v.  New  England  Dredging 
Co..  92  Me.  464,  43  A  29;  Welch  v. 
Maine  Cent.  R.  Co.,  86  Me.  652,  30  A 
116,    26   LRA  658. 

Mich. — Meola  v.  Qulncy  Mln.  Co., 
174  Mich.  305,  140  NW  460;  Little  v. 
Bousfleld,  165  Mich.  654.  131  NW  63; 
Nelson    v.    Lake    Shore,    etc.,    R.    Co., 


hesitate  to  set  aside  a  verdict  where  the  damages 
allowed  are  out  of  all  proportion  to  the  pecuniary 
injuries  resulting  from  the  death  to  the  beneficiaries, 
or  founded  upon  visionary  estimates,  or  probabilities 
or  chances,^  or  where  the  circumstances  of  the  case 
or  the  evidence  produced  indicates  that  the  verdict 

104  Mich.  682,  62  NW  993:  Chicago, 
etc.,  R.  Co.  V.  Bayfield,  37  Mich.  205. 

Minn. — Hlllstrom  v.  St.  Paul.  134 
Minn.  461,  159  NW  1076,  LRA1917B 
648;  Nash  v.  Minneapolis,  etc.,  R.  Co.. 
131  Minn.  1«6,  154  NW  967;  Boos  v. 
Minneapolis,  etc.,  R.  Co.,  127  Minn. 
381,  149  NW  660;  McVeigh  v.  Minne- 
apolis, etc.,  R.  Co.,  110  Minn.  184,  124 
NW  971;  Bremer  V.  Minneapolis,  etc. 
R.  Co.,  96  Minn.  469,  106  NW  494. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Handy.  10.8  Miss.  421,  66  S  783. 

.Mo.— Bnhlth  V.  Pryor,  1«6  Mo.  A. 
259,  190  SW  69;  Dugdale  v.  St.  Joseph 
R.,  etc.,  Co..  195  Mo.  A  243.  189  SW 
830;  Husted  v.  Missouri  Pac  R.  Co.. 
143  Mo.  A.  623.  128  SW  282;  Barnes  v. 
Lead  Co..  lOT  Mo.  A.  608,  82.  SW  203. 

Mont. — Melsner  v.  Chicago,  etc.  R. 
Co.,   61  Mont.   487.   153  P  1019. 

Nebr. — Hadley  v.  Union  Pac.  R.  Co.. 
99  Nebr.  349,  -156  NW  766;  Sorensen 
V.  Selden-Breck  Constr.  Co..  98  Nebr. 
689,  154  NW  222;  Hoffman  V.  Chica- 
go, etc..  R.  Co.,  91  Nebr.  783,  137  NW 
878;  Swanson  v.  Union  Stock  Yards 
Co..  89  Nebr.  361,  131  NW  594. 

N.  J. — Briggs  v.  Public  Servlcfe  R. 
Co..  (Sup.)  102  A  382;  Settle- 
meyer  v.  Public  Service  R.  Co., 
(Sup.)  73  A  50;  Fleminr  v.  Lobel, 
(Sup.)  69  A  27;  Garbacdo  v.  Jersey 
City.  etc..  R.  Co..  (Sup.)  63  A  707; 
Rowe  V. 'New  Tork.  etc.,  Tel.  C3o.,  66 
N.  J.  L.  19,  48  A  623;  Grieve  v.  North 
Jersey  St.  R.  CX)..  65  N.  J.  L.  409,  47 
A  427;  Graham  v.  Cons.  Tract.  Co..  62 
N.  J.  L.  90.  40  A  773;  May  v.  West 
Jersey,  etc.,  R.  Co.,  62  N.  J.  L.  67,  42 
A  166. 

N.  T.— Millette  v.  New  Tork,  etc, 
R.  Co..  169  App.  Dlv.  126,  154  NTS 
792;  Wagner  v.  H.  Clausen,  etc. 
Brewing  Co.,  146  App.  Div.  70.  130 
NTS  584;  Barretto  v.  Moquin.  etc 
Coal  Co.,  142  App.  Dlv.  504.  126  NTS 
1009  (82,600  for  death  of  child  3^ 
years  old.  reduced  to  tl,600);  O'Do- 
herty  v.  Postal  Tel.  Cable  Co.,  134 
App.  Dlv.  298,  118  NTS  871;  Long  v. 
Union  R.  Co..  122  App.  Div.  684.  107 
NTS  401;  Rice  v.  Interurban  R.  Co.. 
121  App.  Dlv.  714..  106  NTS  463; 
Walsh  V.  Rlesenberg.  110  App.  Dlv. 
883.  97  NTS  328;  C!oolldge  v.  New 
Tork,  99  App.  Div.  175.  90  NTS  107S 
[all  185  N.  T.  629  mem.  77  NB  1192 
mem];  StilUngs  v.  Metropolitan  St. 
R.  Co.,  84  App.  Dlv.  201.  82  NTS  726 
[aff  177  N.  T.  344,  69  NB  641];  Ste- 
vens v.  Union  R.  Co.,  76  App.  Div. 
602.  78  NTS  624  [afT  176  N.  T.  607 
mem,  68  NE  1125  mem];  Taylor  v. 
Long  Island  R.  Co.,  16  App..  Div.  1. 
44  NTS  820;  Dlnnlhan  v.  Lake  On- 
tario Eleach  Impr.  Co..  8  App.  Dlv. 
609.  40  NTS  764;  Klemm  ▼.  New  Tork 
Cent.,  etc.,  R.  Co.,  78  Hun  277.  28 
NTS  861;  Bierbauer  v.  New  Tork 
Cent.,  etc.,  R.  0>.,  16  Hun  669  [aff 
77  N.  T.  688];  Mclntyre  v.  New  Tork 
Cent.  R.  Co.,  47  Barb.  616  (alT  37 
N.  T.  287];  Holtman  v.  New  Tork 
Cent.  R.  Co..  42  Misc  679.  87  NTS 
617;  McDonald  v.  Metropolitan  St.  R. 
Co.,  36  Misc.  703,  74  NTS  367  [rev 
on  other  grounds  76  App.  Div.  659.  78 
NTS    284]. 

Oh. — Cincinnati  Tract.  Co.  T.  Ket- 
tler,  31  Oh.  Clr.  Ct.  170;  Cincinnati 
Tract.  Co.  v.  Dorenkemper,  31  Oh.  Clr. 
Ct.  11;  Brie  R.  Co.  v.  McC^ormiCk.  24 
Oh.  Clr.  Ct.  86. 

Okl. — San  Bols  Coal  Co.  v.  Resetz. 
43   Okl.    384,    143  P  46. 

R.  I. — (Jorman  v.  Hand  Brewing 
Co.,  28  R.  I.  180,  66  A  209;  Flaherty 
V.  New  York,  etc.,  R.  Co..  86  A  308. 

Tenn. — Memphis  St.,  R.  Co.  ▼.  Ber- 
ry. 118  Tenn.  681,  102  SW  85;  Louis- 
ville, etc.,  R.  Co.  v.  Satterwhite,  112 
Tenn.  186,  79  SW  106;  Louisville,  etc, 
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was  the  result  of  bias  or  prejudice/  The  conrta 
Jtave  shown  less  hesitation  in  setting  aside  the  yer- 
dict  where  the  action  is  brought  for  the  benefit  of 
next  of  kin  not  dependent  npon  the  deceased  than 


R.  Co.  T.  stacker,  86  Tenn.  343,  6  SW 
737,  6  AmSR  840;  Chesapeake,  etc.,  R. 
Co.  V.  HiKKlns,   86  Tenn.  620,   4  SW 

Tex. — ^exas,  etc  R.  Co.  v.  Glass, 
(Civ.  A.)  201  SW  730;  Texas,  etc.,  R. 
Co.  V.  Kenny,  46  Tex.  Civ.  A.  297,  102 
SW  909;  Southern  Pac.  Co.  v.  Wlnton, 
27  Tex.  Civ.  A.  608,  66  SW  477;  San 
Antonio,  etc.,  R.  Co.  v.  Waller,  27 
Tex.  Civ.  A.  44,  85  SW  210;  Atchi- 
son, etc.,  R.  Co.  v.  Van  Belle,  26  Tex. 
Civ.  A.  511,  64  SW  397;  San  Antonio, 
etc.,  R.  Co.  v.  Engelhorn,  24  Tex.  Civ. 
A.  384,  62  SW  561,  65  SW  68;  Mexi- 
can Nat.  R.  Co.  v.  nnch,  8  Tex.  Civ. 
A.  409,  27  SW  1028;  Gulf,  etc.,  R.  Co. 
V.  Johnson,  1  Tex.  Civ.  A.  103,  20  SW 
1123. 

Utah. — English  v.  Southern  Pac. 
Co.,  13  Utah  407,  46  P  47,  67  AmSR 
772.   35   LRA   156. 

Wash. — Delaakl  v.  Northwestern 
Impr.  Co.,  70  Wash.  143.  126  P  421; 
Ohrstrom  v.  Tacoma,  67  -Wash.  121, 
106  P  629;  Creamer  v.  Moran  Bros. 
Co.,  41  AYash.  636,  84  P  692;  Halver- 
son  v.  Seattle  Electric  Co.,  36  Wash. 
600.  77  P  1068. 

Wis. — Sadowskl  v.  Thomas  Fur- 
nace Co.,  161  Wis.  86.  151  NW  797; 
Secord  v.  John  Schroeder  Lumber  Co., 
160  Wis.  1,  160  NW  971;  Gillett  v. 
Flanner-Steg:er  Land.  -  etc..  Co.,  159 
Wis.  678.  150  NW  987;  Belstner  v. 
Sumner,  157  Wig.  556.  147  NW  1072; 
Sadowskl  v.  Thomas  Furnace  Co.,  157 
Wis.  443.  146  NW  770;  Hackett  v. 
Wisconsin  Cent.  R.  Co..  141  Wis.  464, 
124  NW  1018;  Innes  v.  Milwaukee, 
103  Wis.  682,  79  NW  783;  Rudlger  v. 
Chicago,  etc..  R.  Co.,  101  Wis.  292,  77 
NW  169;  Potter  v.  Chicago,  etc.,  R. 
Co.,    22    Wis.    615. 

Can. — Lamontagne  v.  Quebec  R., 
etc.,  Co.,  50  Can.  S.  G.  423  [allowing 
app  23  Que.  K.  B.  212];  Central  Ver- 
mont R.  Co.  v.'  Franchere,  35  Can. 
S.  C.  68;  Button  v.  Windsor,  34  U.  C. 
Q.  B.   487.  '  ' 

Ont. — London,  etc.  Trust  Co.  v. 
Grand  Trunk  R.  Co..  22  Ont.  L.  262.  2 
OntWN  225,  17  OntWR  413;  Renwlck 
V.  Gait.  12  Ont.  L.  36,  7  OntWR  873; 
Stephens  v.  Toronto  R.  Co.,  11  Ont. 
L.  19,  6  OntWR  657,  5  CanRCas  102; 
Curran  v.  Grand  Trunk  R.  Cb.,  25 
Ont.   A.    407. 

"The  jury  .  .  .  cannot  give  dam- 
ages founded  upon  their  fancy,  or 
based    upon    visionary    estimates    of 

Probabilities  or  chances."  Cooper  v. 
ake  Shore,  etc.,  R.  Co.,  66  Mich.  261, 
271  [quot  with  appr  In  Balch  v. 
Grand  Rapids,  etc.,  R.  Co.,  67  Mich. 
394.   397,    34   NW  8841. 

4.  U.  S. — Cain  v.  Southern  R.  Co., 
199  Fed.  211;  Stockton  v.  Pennsyl- 
vania R.  Co..  182  Fed.  282;  The  Vo- 
lund,  181  Fed.  643,  104  CCA  373; 
Felt  v.  Puget  Stiund  Electric  R.  Co., 
175  Fed.  477;  Hlrschkovitx  v.  Penn- 
sylvania  R.   Co.,   138   Fed.   438. 

Alaska. — Llnge  v.  Alaska  Tread- 
well    Co.,    3   Alaska    9. 

Ariz. — Southern  Pac.  Co.  v.  Wilson, 
10  Ariz.   182,  85  P  401. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Wilson,  119  Ark.  36,  177  SW 
416;  St.  Louis,  etc.,  R.  Co.  v.  Rodgers, 
118  Ark.  263,  176  SW  696;  Railways 
Ice  Co.  V.  Howell,  117  Ark.  198,  174 
SW  241;  St.  LouLs,  etc.,  R.  Co.  v. 
Sharp,  116  Ark.  308.  171  SW  95;  St. 
trf)uis.  etc..  R.  Co.  V.  Hesterly,  98 
Ark.  240.  135  SW  874:  St.  Louis,  etc., 
R.  Co.  V.  Gordon.  92  Ark.  617,  123 
SW  761;  St.  Louis,  etc.,  R.  Co.  v. 
Dawson.  68  Ark.  1,  56  SW  46;  Little 
Rock,  etc.,  R.  Co.  v.  Barker,  33  Ark. 
350.    34   AmR  44. 

Cal. — Betgen  v.  Tulare  County 
Power  Co.,  173  Cal.  709,  161  P  269; 
Dickinson  v.  Southern  Pac.  Co.,  172 
Cal.  727,  158  P  183.  LRA1916D  905, 
AnnCa8l917D  1127;  Proening  v. 
Stockton  Electric  R.  Co.,  171  Cal.  401, 
153  P  712;  Crabbe  v.  Mammoth  Chan- 


nel Gold  Mln.  Co.,  168  Cal.  500,  143  P 
714;  Valente  v.  Sierra  R.  Co.,  158 
Cal.  412.  Ill  P  95;  Harrison  v.  Sutter 
St.  R.  Co.,  116  Cal.  156.  47  P  1019; 
Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
510,  30  P  603,  29  AmSR  143,  17  LRA 
71;  Catlln  v.  Union  OH  Co.,  31  Cal. 
A.  697,  181  P  29;  Slaughter  v.  Gold- 
berg, 26  Cal.  A.  318,  147  P  90. 

Fla. — Florida"  East  Coast  R.  Co.  v. 
Jackson,  65  Fla.  393,  62  S  210. 

Hawaii. — Ferrelra  v.  Honolulu 
Rapid  Transit,  etc.,  Co.,  16  Hawaii 
615. 

Ida. — Golden  v.  Spokane,  etc.,  R. 
Co.,  20  Ida.  531,  118  P  1077. 

111. — Chicago,  etc.,  R.  Co.  v.  Bonl- 
field.  104  111.  223;  Chicago,  etc,  R.  Co. 
V.  Garvy,  58  111.  83;  Arkley  v.  Nlb- 
lack.  193  111.  A.  636;  Casey  v.  Wabash 
R.  Co.,  192  111.  A.  430;  Schaffner  v. 
C.  P.  Massey  Co.,  189"  111.  A.  391  [aft 
270  111.  207,  110  NE  381];  Devine  v. 
Grand  Trunk  Western  R.  Co.,  188  111. 
A.  612;  Swan  v.  Boston  Store,  177 
III.  A.  349;  Kroll  v.  Chicago,  etc,  R. 
Co.,  150  111.  A.  438;  Springfield  Elec- 
tric Light,  etc.,  Co.  V.  Calvert,  134  111. 
A.  285  [aff  231  111.  290,  83  NE  184,  14 
LRANS  782,  12  AnnCas  423];  U.  S. 
Brewing  Co.  v.  Stoltenberg,  113 
la  A.  435  [aff  211  111.  531. 
71  NE  1081];  Cicero,  etc,  R. 
Co.  V.  Boyd,  95  111.  A.  610;  Bradley 
V.  Sattler,  54  III.  A.  604  [aft  156  111. 
603.  41  NE  171];  North  Chicago  St. 
R.  Co.  V.  Wrixon,  51  111.  A,  307  [aft 
160  111.  532,  37  NE  895]:  Chicago, 
etc.,  R.  Co.  V.  Adamlck,  S3  111.  A.  412. 

Ind. — Malott  V.  Central  Trust  Co., 
168  Ind.  428,  79  NE  369,  11  AnnCas 
879;  Pennsylvania  Co.  v.  Lilly,  78 
Ind.  252;  Indianapolis  Oommerclal 
aub  v.  Hilliker,  20  Ind.  A.  239,  60  NE 
578;  Vincennes  Tract  Co.  v.  Curry, 
69   Ind.  A.   683,   109  NE  62. 

Iowa. — Brldenstlne  v.  Iowa  City 
Electric  R.  Co.,  165  NW  436;  Law- 
rence V.  Sioux  City,  172  Iowa  820,  154 
NW  494;  Marnan  v.  Chicago  Great 
Western  R.  Co.,  166  Iowa  467,  136 
NW  884;  Engvall  v.  Des  Moines  City 
R.  Co.,  145  Iowa  560,  121  NW  12. 

Kan. — Forbes  v.  Atchison,  etc,  R. 
Co.,  101  Kan.  477,  188  P  814;  Griffith 
v.  Midland  Valley  R.  Co.,  100  Kan. 
500,  166  P  467;  Denver  v.  Atchison, 
etc.,  R.  Co.,  96  Kan.  154,  150  P  562, 
AnnCaslOlTA  1007;  Missouri,  etc.,  R. 
Co.  V.  McLaughlin,  73  Kan,  248,  84 
P    989 

Ky.-^LoulsvllIe,  etc,  R.  Co.  v. 
Payne,  177  Ky.  462.  197  SW  928; 
Louisville,  etc..  R.  Co.  v.  Allen.  174 
Ky.  736,  19?  SW  863;  Carter  Coal  Co. 
V.  Love,  173  Ky.  49,  190  SW  481t 
Pittsburgh,  etc.,  R.  Co.  v.  Collard,  170 
Ky.  239,  J85  SW  1108;  LouisvlHe.  etc., 
R.  Co,  V.  Holloway.  168  Ky.  262,  181 
SW  1126;  Louisville,  etc.,  R.  Co.  v. 
Stewart,  163  Ky.  823,  174  SW  744; 
Chesapeake,  etc..  R.  Co.  v.  Dwyer.  162 
Ky.  427,  172  SW  918;  Illinois  Cent. 
R.  Co.  V.  Outland.  160  Ky.  714.  170 
SW  485;  Chesapeake,  etc..  R.  Co.  v. 
Ke"lly,  160  Ky.  296,  169  SW  736;  Con- 
tinental Coal  Corp.  v.  Cole,  165  Ky. 
139,  159  SW  668;  Louisville,  etc,  R. 
Co.  v.  Sctser,  149  Ky.  162,  147  SW 
956;  Louisville,  etc.,  R.  Co.  v.  Creigh- 
ton,  106  Ky.  42,  50  SW  227,  20  KyL 
1898;  Louisville,  etc.,  R.  Co.  v. 
Brooks,  83  Ky.  129,  4  AmSR  135; 
Chiles  v.  Drake,  2  Mete  146,  74  AmD 
406. 

La. — ^Patton  v.  Frost-Johnson  Lum- 
ber Co.,  142  La.  117,  76  S  680;.  Wal- 
lace V.  Tremont.  etc.  R.  Co.,  140 
La.  873,  74  S  179,  LRA1917D  969; 
Lanis  V.  Illinois  Cent.  R.  Co.,  140 
La.  1,  72  S  788;  Blackburn  v.  Louisi- 
ana R..  etc.,  Co.,  128  La.  319,  64  S 
866;  Dobyna  v.  Tiazoo,  etc..  R.  Co., 
119  La.  72.  43  S  934:  Hamilton  v. 
Morgan's  Louisiana,  etc.,  SS.  Co.,  42 
La.  Ann.    824,   8    S   586. 

Me. — Kamsdell  v.  Grady,  97  Me. 
319.   El4   A   "SS;  Ward  v.  Maine  Cent. 


where  the  action  is  for  the  benefit  of  the  widow  or 
children,  and  where  the  amount  awarded  is  clearly 
in  excess  of  the  expectation  of  pecuniary  benefit  to  be 
derived  from  deceased  by  such  next  of  kin  the  judg- 

R.    Co.,    96   Me.   136,    51   A   947. 

Mich. — Tozer  v.  -Michigan  Cent.  R. 
Co.,  195  Mich.  662,  162  NW  280;  Love 
v.  Detroit,  etc,  R.  Co.,  170  Mich.  1, 
135  NW  963;  King  v.  Ann  Arbor  R. 
Co..  144  Mich.  66,^107  NW  868. 

Minn. — ^Zenner  v.  Great  Northern 
R.  Co.,  136  Minn.  87,  159  NW  1087; 
HUlstrom  v.  St.  Paul.  134  Minn.  461, 
159  NW  1076,  LRA1917B  548;  Falk 
V.  Chicago,  etc,  R.  Co.,  133  Minn.  41, 
157  NW  904;  McVeigh  v.  Minneapolis, 
etc.,  R.  Co.,  110  Minn.  184,  124  NW 
971;  Korling  v.  Van  Dusen,  109  Minn. 
481,  124  NW  235,  372. 

Miss. — Kress  v.  Markllne,  117  Ulas. 
37,  77  S  858;  Cumberland  Tel.,  etc., 
Co.  V.  Pltchford,  30  S  41;  Vicksburg 
V.  McLaln.  67  Miss.-  4,  6  S  774. 

Mo. — Miller  V.  Southern  Pac.  Co., 
266  Mo.  19,  178  SW  885;  Hays  v. 
Hogan,  200  SW  286;  Holmes  v.  St. 
Louis,,  etc,  R.  Co.,  176  SW  1041; 
Parsons  v.  Missouri  Pac.  R.  Co.,  94 
Mo.  286.  6  SW  464;  Hickman  v.  Mis- 
souri Pac.  R.  Co.,  22  Mo.  A.  344; 
Smith  v.  Pryor,  195  Mo.  A.  259,  190 
SW  69;  Starks  v.  Lusk,  194  Mo.  A. 
250,  187  SW  586;  Moore  v.  Lusk,  (A.) 
186  SW  1161;  Albert  v.  St.  Louis 
Electric  Terminal  R.  Co.,  192  Mo.  A. 
666,  179  SW  965;  O'Brien  v.  Heman. . 
191  Mo.  A.  477,  177  SW  805:  Wil- 
liams V.  Kansas  City,  (A.)  177  SW 
783;  Loomls  v.  Metropolitan  St.  R. 
Co.,  188  Mo.  A.  203.  175  SW  143; 
Childress  v.  Southwest  Missouri  R. 
Co.,  141  Mo.  A.  667,  126  SW  169; 
Riley  v.  Grand  Island  Receivers,  72 
Mo.  A.  28«. 

Mont. — Yergy  v.  Helena  Light,  etc., 
Co.,  39  Mont.  213,  102  P  310,  18  Ann 
Cas  1201. 

Nebr. — ^Phillips  v.  Union  Pac.  R. 
Co.,  100  Nebr.  157,  168  NW  966; 
Moran  v.  Slattery,  99  Nebr.  360,  156 
NW  663. 

Nev.— Chrlstensen  v.  Floriston 
Pulp,  etc,  Co.,  29  Nev.  652,  673,  92  P 
210    [quot  Cyc]. 

N.  J. — Frank  v.  Pennsylvania  R. 
Co.,  (Sup.)  56  A  691;  Gelger  v. 
Worthen,  etc.,  Co.,  66  N.  J.  L.  676, 
49  A  918;  Graham  v.  Cons.  Tract. 
Co..  64  N.  J.  L.  10,  44  A  964;  Graham 
V.  Cons.  Tract.  Co.,  62  N.  J.  L.  90,  40 
A  773;  Jackson  v.  Cons.  Tract.  Co.. 
59  N.  J.  X>.  25,  36  A  754. 

N.  T. — Houghkirk  v.  Delaware,  etc.. 
Canal  Co.,  92  N.  T.  219.  44  AmR 
370;  Meng  v.  Emigrant  Industrial 
Sav.  Bank,  169  App.  Dlv.  27,  154  NTS 
509;  Radley  v.  Leray  Paper  Co.,  156 
App.  Dlv.  429,  141  NTS  1061;  Morton 
V.  Smith  Hoisting  Co.,  152  App.  Dlv.  • 
738,  137  NTS  829;  Provost  v.  Inter- 
national Giant  Safety  Coaster  Co.,  162 
App.  Div.  83,  136  NTS  654  [aft  208 
N.  Y.  635  mem.  102  NE  1112  mem]; 
Lane  v.  Brooklyn  Heights  R.  Co.,  85 
App.  Dlv.  85,  82  NYS  1057  [alt  178 
N.  Y.  623  mem,  70  NB  1101  mem]; 
Stlllings  V.  Metropolitan  St.  R.  Co., 
84  App.  Dlv.  201,  82  NYS  726  [aft 
177  N.  Y.  344,  69  NE  641];  Morris 
V.  Metropolitan  St.  R.  Co.,  63  App. 
Div.  78,  71  NYS  321  [aft  170  N.  Y. 
592  mem,  63  NE  1119  mem];  Smith 
V.  Lehigh  Valley  R.  Co.,  61  App.  Div. 
46,  69  NYS  1112  [rev  on  other 
grounds  170  N.  Y.  394,  63  NE  338]: 
Schaffer  v.  Baker  Transfer  Co.,  29 
App.  Dlv.  459,  51  NYS  1092;  Cooper 
V.  New  York,  etc.,  R.  Co.,  25  App. 
Div.  383,  49  NYS  481;  Taylor  v.  Long 
Island  R.  Co.,  16  App.  Div.  1,  44  NYS 
820;  Schmltt  v.  Metropolitan  L.  Ina. 
Co.,  13  App.  Dlv.  120,  43  NYS  318; 
Seeley  v.  New  York  Cent.,  etc.,  R. 
Co.,  8  App.  Div.  402,  40  NYS  866; 
Lehman  v.  Brooklyn.  29  Barb.  234: 
Meehan  v.  Adirondack  Electric  Power 
Corp.,  88  Misc.  235.  150  NYS  714; 
Hpgan  V.  New  York  Cent.  R.  Co.,  188 
NTS  1047  [aft  166  App,  Div.  877  mem, 
139  NYS  1127  mem]. 

Oh. — Pittsburgh,  eta,  R,  Co.  v. 
Dooley,   32  Oh.  Clr.  Ct,  665;  Erie  R 
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ment  will  be  reversed."    Cases  ia  which  verdicts  have  I  as  the  ease  may  be,  are  Tetened  to  in  the  notes. 
been  considered  as  excessive'  or  as  not  excessive/  |       [i  236]     (2)     InadoQiuto  Dunages.    The  general 

tipnal,    etc.,    R.    Co.    v.    Jones,   (Tet 


Co.  V.  McCormlck.  34  Oh.  Cir.  Ct. 
86.' 

Pa. — Wolnschenk  v.  Philadelphia 
Home  Made  Bread  Cq.,  2^8  Pa.  98,  101 
A  92S;  Scott  v.  American  Express 
Co.,  257  Pa.  25,  101  A  96. 

Porto  Rico. — Coronas  v.  American 
R.  Co.,  7  Porto  Rico  Fed.  610. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Satterwhlte.  112  Tenn.  185,  79  SW 
106;  Southern  Queen  Mfg.  Co.  v. 
Morris,  105  Tenn.  654,  68  SW  661; 
Chesapeake,  etc.,  R.  Co.  v.  Hendricks, 
88  Tenn.  710.  13  SW  696,  44  SW  488; 
Heggie  v.  Barle^,  5  Tenn.  Civ.  A. 
78. 

Teic. — Gulf,  etc..  R.  Co.  v.  Carpen- 
ter, (Civ.  A.)  201  SW  270;  Texas, 
etc.,  R.  Co.  v.  Howard,"  (Civ.  A.)  200 
SW  1159;  Texas,  etc.,  R.  Oo.  v. 
Jones,  (Civ.  A.)  196  SW  357:  Mar- 
shall, etc.,  R.  Co.  V.  Rtden,  (Civ.  A.) 
194  SW  1163;  San  Antonio,  etc.,  R. 
Co.  V.  Blair,  (Clv.  A.)  184  SW  566; 
Texas,  etc.,  R.  Co.  v.  Grlffln,  (Clv. 
A.)  184  SW  305;  San  Antonio,  etc., 
R.  Co.  V.  Littleton.  (Clv.  A.)  180  SW 
1194;  Southern  Tract.  Co.  v.  Hul- 
bert,  (Clv.  A.)  177  SW  551;  Hovey 
V.  Sanders,  (Clv.  A.)  174  SW  1025; 
Southern  Kansas  R.  Co.  v.  Barnes, 
(Clv.  A.)  173  SW  880;  Oulf,  etc.,  R. 
Co.  v.  Hlgglnbotham,  (Clv.  A.)  173 
SW  482;  San  Antonio,  etc.,  R.  Co.  v. 
Willlama,  (Clv.  A.)  158  SW  1171; 
Texas,  etc.,  R.  Co.  v.  Walker,  68 
Tex.  Clv.  A.  615,  125  SW  99;  Houston, 
etc.,  R.  Co.  v.  McHale,  47  Tex.  Clv, 
A.  360,  105  SW  1149;  Texas,  etc.,  R. 
Co.  V.  Scarborough,  (Clv.  A.)  104  SW 
408  [ail  101  Tex.  436.  108  SW  805]; 
Trinity  Valley  R.  Co.  v.  Stewart, 
(Cly.  A.)  62  SW  1085;  International, 
etc.,  R.  Co.  V.  Jones,  (Clv.  A.)  60  SW 
978;  Galveston,  etc.,  R.  Co.  v.  John- 
son, 24  Tex.  Clv.  A.  X80.  58  SW  622; 
Galveston,  etc.,  R.  Co.  v.  Miller,  (Clv. 
A.)   57  SW  702. 

Utah. — Brostrom  v.  Lynch-C^nnon 
Engineering  Co.,  46  Utah  103,  148  P 
423;  Riley  v.  Salt  Lake  Rapid  Tran- 
sit Co.,   10  Utah   428,  37  P  681. 

Wash. — Donaldson  v.  Great  North- 
ern R.  Co.,  89  Wash.  161,  154  P  133; 
Thompson  v.  Seattle,  etc.,  R.  Co.,  71 
Wash.  436.  128  P  1070;  Walters  v. 
Spokane  International  R.  Co.,  58 
Wash.  293.  108  P  593.  42  LRANS  917; 
Abby  V.  Wood,  43  Wash.  379,  86  P 
558. 

Can. — Lamontagne  v.  Quebec  R., 
etc.,  Co.,  50  Can.  S.  C.  428  [allowing 
app  23  Que.  K.  B.  212]. 

Alta. — Toll  V.  Canadian  Pac.  R.  Co., 

1  Alta.  L.  318. 

Ont. — London,  etc.,  Trusts  Co.  v. 
Grand  Trunk  R.  Co.,   22  Ont.  L.   262, 

2  OntWN  225,  17  OntWR  413;  Ron- 
aon  V.  Canadian  Pae.  R.  Co.,  18  Ont. 
L.  337.  13  OntWR  1179;  Renwlck  v. 
Gait.  11  Ont.  L.  158,  6  OntWR  413; 
Stephens  v.  Toronto  R.  Co.,  11  Ont.  L. 
19,  6  OntWR  657,  6  CanRCas  102; 
Thompson  v.  Trenton  Electric,  etc., 
Co.,  11  OntWR  1009;  McKay  v.  Wa- 
bash R.  Co.,  10  OntWR  416. 

S.  U.  S. — Serensen  v.  Northern 
Pac.  R.  Co.,  45  Fed.  407. 

Ark. — St.  Louis,  etc.,  R.  Co  v.  Rob- 
bins,  57  Ark.  377,   21   SW  886. 

111. — Rhoads  v.  Chicago,  etc.,  R. 
Co.,  227  111.  328.  81  NE  371,  11  LRANS 
623,  10  AnnCas  111;  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Helbreg,  99 
III.  A.  f68;  Chicago,  etc.,  R.  Co.  v. 
Downey,  96  111.  A.  398;  East  St.  Louis 
Electric  St.  R.  Co.  v.  Burns,  77  111. 
A.    529. 

Ind. — (!%lcaKo,  etc.,  R.  Co.  v.  Tes- 
ter, 47  Ind.  A.  141,  93  NE  1039;  In- 
dlanapslls  ITract.,  etc..  Co.  v.  Beck- 
man,  40  In£  A.  100,  81  NE  82  (dam- 
ages not  excessive). 

Iowa. — Hively  v.  Webster  County, 
117  Iowa  672.  91  NW  1041;  Rose  v. 
Des  Moines  Valley  R.  Co.,  89  Iowa 
246. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Brown,  28  Kan.  443. 


Ky. — Board  Internal  Impr.  v. 
Moore,  66  SW  417,  23  KyL  1885. 

La. — Rice  v.  Crescent  City  R.  Co., 
51   La.  Ann.   108,'  24  S  791. 

Mich. — Chicago,  etc.,  R.  Co.  v.  Bay- 
field, 37  Mich.  205. 

Minn. — Boos  .v.  Minneapolis,  etc^ 
R.  Co.-,  127  Minn.  381,  149  NW  660. 

Mo. — Smith  V.  Pryor,  195  Mo.  A. 
259,  190  SW  69. 

Nebr. — Zitnlk  v.  Union  Pac.  R.  Co., 
96  Nebr.  152,  145  NW  844. 

Nev. — Chrlstensen  v.  Floriaton 
Pulp,  etc.,  Co..  29  Nev.  562,  578,  92  P 
210   [quot  Cyc]. 

N.  J. — Rafterty  v.  Eh'le  R.  Co.,  66 
N.  J.  L.  444.  49  A  456;  Rowe  v.  New 
York,  etc.,  Tel.  Co.,  66  N.  J.  L.  19, 
48  A  523;  Graham  ,v.  Consolidated 
Tract.  Co.,  64  N.  J.  L.  10,  44  A 
964;  May  v.  West  Jersey,  etc.,  R.  Co.. 
62  N.  J.  L.  67,  42  A  166;  Paulmler  v. 
Erie  R.  Co..  34  N.  J.  L.  151. 

N.  T. — Wells  v.  New  York  Cent., 
etc.,  R.  Co.,  78  App.  Dlv.  1,  78  NYS 
991;  Connaughton  v.  Sun  Printing, 
etc.,  Assoc,  73  App.  Dlv.  316,  76  NYS 
756;  Kellogg  v.  Albany,  etc.,  R.  Co., 
72  App.  Dlv.  321.  76  NYS  85,  11 
NYAnnCas  50;  O'Connor  v.  Union 
R.  Co.,  67  App.  Dlv.  99,  78  NYS 
606;  Carpenter  v.  Buffalo,  etc.,  R.  Co., 
38  Hun  116;  Blerbauer  v.  New  York 
Cent.,  etc..  R.  Co.,  15  Hun  559  [aff  77 
N.  Y.  588];  McDonald  v.  Metropoll- 
Un  St.  R.  Co.,  36  Misc.  703.  74  NYS 
367  [rev  on  other  grounds  75  App. 
Dlv.  659.  78  NYS  284]. 

Oh.— Bond  Hill  v.  Atkinson,  1«  Oh. 
CIr.  Ct.  470,  9  Oh.  Clr.  Dec.  186. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hloks, 
(Civ.   A.)    184   SW   llOQ. 

B.  C. — ^Whlte  V.  Victoria  Lumber, 
etc.,  Co.,  14  B.  C.  367,  17  AnnC^as 
1214. 

Ont.— Ronson  v.  Canadian  Pac.  R. 
Co.,  18  Ont.  L.  837,  13  OntWR  1179: 
Renwlck  v.  Gait,  12  Ont.  L.  36,  7 
OntWR  673;  Stephens  v.  Toronto  R. 
Co.,  11  Ont.  L.  19,  6  OntWR  667,  6 
CanRCas  102.     ^ 

6.  [a]  980,000.  —  Florida  East 
Coast  R.  Co.  V.  Jackson,  65  Fla.  893, 
62  S  210  (for  mental  pain  and  suf- 
fering alone).  « 

[b]  985,000. — ^Hadley  v.  Union 
Pac.  R.  Co.,  99  Nebr.  349,  166  NW 
765  (for  death  of  man  31  years  old, 
earning  {S5  to  |100  per  month,  and 
using  $15  to  $18  per  month  for  per- 
sonal expenses,  without  the  pros- 
pect of  Increased  earning  capacity). 

[c]  980,000. — Feely  v.  National 
Packing  Co.,  141  La.  903,  75  S  837 
($15,000  to  widow  and  $5,000  to 
minor  child  of  a  person  earning  $150 
per  month,  and  having  life  expect- 
ancy of  18  years) ;  Broussard  v. 
Louisiana    Western    R,    Co.',    140    La. 

'617,  73  S  606  ($8,000  to  widow  and 
$2,400  each  to  five  minor  children  of 
decedent,  aged  36,  and  earning  $65 
per  month);  Castle  v.  Union  Pac.  R. 
Co.,  139  Minn.  396,  166  NW  767  (for 
death  of  switchman  in  action  brought 
by  widow  and  administratrix  for 
benefit  of  herself  and  three  minor 
children);  Yazoo,  etc.,  R.  Co.  v.  Mul- 
11ns,  115  Miss.  343,  76  S  147  Xtor 
death  of  flagman  leaving  mother,  60 
years  of  age,  with  a  life  expectancy 
of  14  years,  to  whom  he  had  con- 
tributed '  $50  per  month) ;  San  An- 
tonio, etc.,  R.  Co.  v.  Waller,  27  Tex. 
Clv.  A.  44,  65  SW  210  (for  death  of 
brakeman,  29  years  old  and  earning 
$75  per  month,  who  turned  over  all 
earnings  to  wife,  except  $7  per 
month,  for  support  of  family). 

[d]  918,000. — Nash  v.  Minneapolis, 
etc.,  R.  Co.,  131  Minn.  166.  154  J'TW 
967  (to  wife  and  two  minor  chil- 
dren of  person,  35  years  Old,  and 
earning  $76  per  month). 

[e]  916,000k — Sorensen  v.  Selden- 
Breck  Constr.  Co.,  98  Nebr.  689,  154 
NW  222  (to  widow  and  minor  child 
for  death  of  a  laborer,  27  years  old, 
and   earning    $15   a   week) ;    Interna- 


Civ.  A.)  60  SW  978v(for  death  of  deaf 
mute  not  earning  over  $15  per  month, 
usually  In  debt,  separated  from  wlf«. 
living  on  charity  of  relatives,  and  in 
poor  health). 

[f]  911,000. — St.  Louis,  etc.  R.  Co. 
V.  Craft,  237  U.  S.  648,  86  SCt  704,  5S 
L.  ed.  1160  faff  115  Ark.  483.  171  SW 
1186,  LRA1916C  817]  (for  conscious 
pain  and  suffering  of  brakeman 
struck  by'  car  which  pinned  him  to 
ground). 

[g]  910,000. — Dickinson  v.  South- 
ern Pac  Co.,  172  Cal.  727,  158  P  183. 
LRA1916D  905.  AnnCasl917D  HIT 
(for  death  of  farmer,  78  years  old, 
with  a  life  expectancy  of  4.8  years, 
and  earning  $700  per  year);  Vowell 
V.  Issaquah  Coal  Co.,  31  Wash.  103. 
71  P  725  (for  death  of  miner,  65  years 
old.  and  earning  $50  per  month). 

[h]  9T,B00y — Boos  V.  Minneapolis, 
etc.,  R.  Co.,  127  Minn.  381,  149  NW 
660  (for  death  of  foreman  of  a 
switching  crew,  earning  from  $90  to 
$100  per  month). 

[1]  M,000.— Skubiniuk  v.  Hart- 
mann, .  24  Man.  836,  29  W^estLR  76S. 
7  WeatWkly  392  ($5,000  to  widow 
and  $1,000  to  minor  daughter). 

[J]  95JW0.— E?le  R.  Co.  v.  MeCor- 
mick,  24  Oh.  Clr.  Ct.  86  (for  death 
of  trackwalker  earning  $1.25  per 
day). 

[k]  95,000. — Lindstrom  v.  Inter- 
national Nav.  Co.,  117  Fed.  170  [rev 
on  other  grounds  123  Fed.  475.  60 
CCA  649  (certiorari  den  iSS  U.  S. 
669,  24  SCt  852,  48  L.  ed.  840)]  (to 
father,  62  years  old,  and  In  poor 
health,  for  death  of  oaughter.  a  do- 
mestic servsut,  23  years  old,  who 
habitually  remitted  to  him  about  13 
a  month):  Chicago,  etc.,  R.  Co.  v. 
Downey,  96  111.  A.  398  (for  death  of 
person  not  living  with  his  family, 
consisting  St  his  wife  and  four  grown 
children);.  Storrs  v.  Northern  Pacific 
R.  Co.,  148  App.  Dlv.  403.  132  NYS 
954  [ail  208  N.  Y.  619  mem.  102  NE 
1114]  (for  death  of  unmarried  rail- 
way conductor,  47  yehrs  old,  earn- 
ing $150  per  month,  and  doing  little 
to  help  his  relatives);  Pettit  v.  Cana- 
dian Northern  R.  Co..  23  Man.  213.  4$ 
CanLJ  464,  15  CanRCas  272.  11  Dom 
LR  316,  24  WestLR  196  (for  death  of 
husband,  65  years  old,  and  earning 
$46  ifcr  month,  to  widow  57  years 
old). 

[1]  94,000.— Denver,  etc,  R.  Co.  v. 
Spencer,  27  Colo.  813,  61  P  606.  SI 
LRA-  121  (for  death  of  father.  «■> 
years  old,  where  evidence  showed 
that  his  previous  accumulation  of 
property  over  and  above  all  liabili- 
ties amounted  to  only  $6,400,  and 
that  his  annual  Income  arising  from 
his  personal  exertions  was  about 
$1,000);  West  Chicago  St.  R.  Co.  v. 
Mable,  77  111.  A.  176  (for  death  of 
child  3  years  old):  Chicago,  etc..  R. 
Co.  V.  Vester,  47  Ind.  A.  141.  93  NE 
1039  (to  widowed  mother,  54  years 
old,  for  death  of  unmarried  son.  U 
years  old.  who  was  her  sole  support, 
contributing  about   $150  annually). 

[m]  98,600, — C^ok  V.  American  & 
C.  &  Schultze  Gunpowder  Co..  7i 
N.  J.  L.  66,  66  A  114  (for  death  of 
son,  13  years  old,  to  father,  the  sole 
beneficiary,  who  had  abandoned  his 
family). 

7.  [a]  98.000. — ^McOrary  v.  Pa- 
cific Electric  R.  Co.,  22  Cal.  A.  671, 
136  P  308  (for  death  of  married  man. 
25  years  old,  of  good  habits,  with 
38  years  life  expectancy,  and  earning 
$20  per  week). 

[b]  917,000^— Catlin  v.  Union  Oil 
Co..  31  Cal,  A.  697.  161  P  29  (to  wife 
and  four  minor  children,  for  death 
of  strong  man.  44  years  old.  with  life 
expectancy  of  25  years,  and  earning 
$8  a  day). 

[c]  916,0001 — Ontral  of  Georgia 
R.  Co.  V.  Larsen,  19  Ga.  A.  413,  91 
SE  517   (for'homlclde  of  husband.  !' 
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V.   Loulsvhle,   etc., 
154. 

Mich. — SnyJer  v, 


rule  is  that. the  court  may  set  aaide  a  verdict  that  is 
grossly  and  palpably  inadequatie.^  The  court,  how- 
ever, should  not  set  aside  the  verdict  unless  it  is 
flagrantly  inadequate.'  Cases  in  vhich  verdicts  have 
been  considered  as  inadequate,"*  or  as  not  inade- 
quate,^^ as  the  case  may  be,  are  referred  to  in  the 

years     of   age,    in    good    health,   and 
earniiiK    $2,500  per  year). 

Cd]  919,500, — ^Bergen  v.  Tulare 
County  Power  Co.,  173  Cal.  7<T9,  161  P 
269  (to  widow  and  minor  children  for 
death  of  man  50  years  old,  and  earn- 
ing $50  a  month  about  half  his  work- 
ing time,  the  other  half  being  spent 
In  conducting  bis  ranch);  Vallery  v. 
Barrett,  (Colo.)  167  P  979  (to 
widow  and  minor  child  of  fireman,  24 
years  of  age,  In  good  health,  -of 
good  habits,  and  earning  from  $70  to 
$109  per  month);  Louisville,  etc.,  R. 
Co.  V.  Cox,  (Ky.)  126  SW  1066  (for 
death   of  brakeman). 

[e]  fia,000y — Graves  v.  Northern 
Pac.  R.  Co.,  30  Ida.  642.  166  P  671 
($8,500  to  a  minor  child  for  death  of 
father,  aged  30,  and  earning  $150  to 
$200  per  month,  and  $3,600  for  death 
of  mother,  27  years  of  age). 

[f]  VILSOO. — Whaley  v.  Vldal,  27 
S.  r>.  627,  132  NW  242  (to  three 
minor  children  for  death  of  father,  a 
prosperous  farmer,  a  good  business 
man,  intellectually  brilliant,  and  re- 
ligious). 

[gl  98,000.  —  Savannah  Electric 
Co.  v.  Beir  124  Ga.  663.  53  SE  109  (to 
mother  for  death  of  daughter,  34 
years  of  age,  and  earning  from  $30 
to  $35  per  month  at  her  regular  work, 
and  from  $2.60  to  $4  per  week  from 
other  work). 

[hi  9S.000.— Chicago,  etc.,  R.  Co. 
v.  Mitchell,  184  Ind.  3S3,  110  NB  215 
(for  death  of  person,  47  years  old, 
w^ith  dependent  family,  and  earning 
$50  to  $60  per  month). 

[I]  95,000. — Nelson  t.  Branford 
Lighting,  etc.,  Co.,  75  Conn.  548,  64 
A  303  (for  death  of  bright  active 
boy,  16  years  of  age,  who  for  nearly 
3  years  had  been  a  general  clerk  In  a 
grocery  store). 

[J]  94,500, — Basham  v.  Chicago 
Great  Western  R.  Co.,  178  Iowa  998, 
154  NW  1019  (to  widow,  52  years  old, 
for  death  of  locomotive  engineer,  51 
years  old,  in  good  healthy  with  an  ex- 
pectancy of  13Vi  years,  and  earning 
$175  a  month). 

[k]  9«|000^— Central  of  Georgia 
R.  Co.  V.  Swann,  19  Ga.  A.  691,  91  SB 
1068  (a  verdict  rendered  four  years 
after  the  death  of  a  minor  son,  who 
contributed  substantially  to  the  sup- 
port of  plaintiff,  his  mother). 

[1]  98,80O,_Spioe  v.  Astry,  184 
Ind.  1,  110  NE  201  (to  widow  for 
death  of  plumber,  72  years  old,  earn- 
ing $700  to  $800  a  year,  sober  and 
Industrious,  well  preserved,  and  In 
no  way  Incapacitated  for  labor). 

[m]  93,000, — Lee  v.  Publishers 
Knapp  &  Co.,  155  Mo.  610,  56  SW 
458  (to  mother  for  death  of  son, 
12  years  old,  and  earning  $20  a 
month);  Armstrong  v.  Canadian 
Northern  R.  Co..  (Man.)  35  DomLR 
668,  [1917]  3  WestWkly  219  (for 
death  of  person,  16  years  old,  and 
earning  $45  per  month,  upon  whom 
plaintifTs  were  dependent). 

[n]  98,000^ — Casey  v.  Wabash  R. 
Co.,  192  111.  A.  430  (for  death  of  a 
switchman  where  widow  testified 
that  her  only  source  of  income  was 
what  he  made). 

[o]  9S7*'— St.  Louts,  etc.,  R.  Co. 
V.  Block,  79  Ark.  179,  95  SW  165  (to 
mother  with  a  life  expectancy  of  17 
years,  for  death  of  son  who  con- 
tributed as  much  as  $5  a  month 
for  her  support  and  sometimes 
more). 

8.  Ala. — James  v.  Richmond,  etc., 
R.  Co.,  92  Ala.  231,  9  "S  335. 

Cal. — Wolford  v.  Lyon  Gra*el  Gold 
Mln.  Co..  63  Cal.  483;  Marlanl  v. 
Dougherty.  46  Cal.  28. 

Conn. — ^Lane  v.  United  Electric 
Light,  etc.,  Co..  90  Conn.  35.  96  A 
IBS,     LRA1916C     808;     Broughel     v. 


Southern   New   England   Tel.   Co., 
Conn.  617,  45  A  435,  49  LRA  404. 

Iowa. — Clark  v.  Iowa  Cent.  R.  Co., 
162  Iowa  630,  144  NW  832,  AnnCas 
1916B   457. 

La. — Pierre  v.  Powell  Box  Co..  142 
La.  998,  77  S  943;  Wirth  v.  Alex  Dus- 
sel  Iron  Works.  140  La.  1056,  74  S 
651;  Nations  v.  Ludington,  etc..  Lum- 
ber Co.,  133  La.  667,  63  S  267,  48 
LRANS  531;  Johnson  v.  Industrial 
Lumber  Co.,  131  La.  897,  60  S  608; 
Burvant  v.  Wolfe,  126  La.  787,  62  8 
1026,   29   LRANS  677. 

Miss. — Huff  v.  Bear  Oeek  Mill  Co., 
115  Miss.  509,  77  S  306. 

Mo. — McCarty  v.  St.  Louis  Transit 
Co..   192  Mo.   396,   91   SW  132.    i 

Nebr. — ^Draper  v.  Tucker,  69  Nebr. 
434,  96  NW  1026. 

N.  T. — Morris  v.  Metropolitan  St 
R.  Co.,  61  App.  Dlv.  612.  64  NTS  878, 
30  NYClvProc  871;  Connor  v.  New 
York,  28  App.  Dlv.  186.  50  NTS  972; 
Meyer  v.  Hart,  23  App.  Dlv.  131,  ;48 
NYS  904;  Wlllsen  v.  Metropolitan  St. 
R.  Co.,  74  NYS  774, 

Pa. — McCleary  v.  Pittsburg  R  Co., 
47  Pa.  Super.  366  (verdict  under  In- 
struction confining  damages  for 
death  of  Infant  to  expenses). 

Tex. — Burns  v.  Merchants',  etc.. 
Oil  Co.,  26  Tex.  Civ.  A.  223,  63  SW 
1031. 

9.  Conn.— rLane  v.  United  Electric 
Light,  etc..  Co.,  90  Conn.  85,  96  A 
165,  LRA1916C  808. 

Ky. — Schmld  v.  Louisville,  etc,  R. 


notes.  Where  the  statute  prohibits  the  gra&ting  of 
a  new  trial  on  account  of  the  smallness  of  the  dam- 
»gea  in  actions  for  personal  injury,  it  has  been  held 
that  8  verdict  in  actions  for  death  by  wrongful 
act  cannot  be  set  aside  on  the  ground  that  the  dam- 
ages are  inadequate.^' 
72 


Co.,  155  Ky.  237,  169  SW  786;  Stewart  ^Nebr.  434,  95  NW  1026  (for  pecuniary 


R.    Co.,    126  ,SW 
Lake  Shore,  etc., 


R.  Co.,  131  Mich.  418.  91  NW  643. 

Mo. — Leahey  v.  Davis,  121  Mo.  227, 
29  SW  941;  Overholt  v.  Vleths,  93 
Mo.  .422,  6  SW  74,   3  AmSR  667. 

N.  Y. — DeLuna  v.  Union  R.  Co.,  130 
App.  Dlv.  386,  114  NYS  893;  Qubbl- 
tosl  v.  Rothschild,  75  App.  Dlv.  477, 
78  NYS  826,  12  NYAnnCas  16  [rev 
37  Misc.  99,  74  NYS  775];  Swanton 
V.  King,  72  App.  Dlv.  578,  76  NYS 
528;  Terhuno  v.  Joseph  W.  Cody  Con- 
tracting Co.,  72  App.  Dlv.  1,  76  NYS 
265. 

Porto  .Rico. — Quiles  v.  Valdex,  7 
Porto  Rico  Fed.  485. 

R.  I. — Schnable  v.  Providence  Pub- 
lic Market.  24  R.  I.  477,  53  A  634. 

fa]  Ftuiena  •xpeiues.^The  next 
of  kin  to  decedent,  an  unmarried 
woman  32  years  old,  were  two  mar- 
ried sisters  and  a  brother,  two  of 
whom  were  her  seniors  for  whose 
support  she  had  never  contributed. 
For  three. years  before  her  death  she 
was  employed  as  a  seamstress  at  $9 
a  week.  While  she  lived  with  a  mar- 
ried sifter  she  paid  $4  a  week  board. 
She  left  no  estate.  The  funeral  ex- 
penses were  paid  by  the  sister,  who 
ap  administratrix  sued  for  her  death. 
It  was  held  that  a  verdict  for  the 
amount  of  the  funeral  expenses  was 
improperly  set  aside  as  Inadequate, 
in  the  absence  of  any  showing  that 
the  Jury  were  improperly  Influenced. 
DeLuna  v.  Union  R.  Co.,  130  App. 
Dlv.  386,  114  NYS  899. 

10.  [a]  919,000.— Wlrth  v.  Alex 
Dussel  Iron  Works,  140  La.  1056,  74  S 
551  (an  award  of  $3,000  ■  to  widow 
and  the  same  amount  to  three  chil- 
dren of  deceased  who  was  45  years  of 
age,  of  good  health  and  habits,  In 
regular  employment,  and  the  sole 
support  of  his  wife  and  children).     / 

[b]  9B,600. — Pierre  v.  Powell  Box 
Co..  142  La.  998,  77  S  943  (in  an 
action  by  parents  in  right  of  their 
17  year  old  son  for  damages  sus- 
tained by  him  up  to  his  death  after 
17  months'  suffering,  and  In  their  own 
rights  for  loss  of  support  and  filial 
affection). 


[c]  9lf000.— Connor  v.  New  York, 
28  App.  Dlv.  186,  50  NYS  972  (for 
death  of  laborer  earning  $2  a  day, 
and  charged  with  support  of  wife 
and  four  children,  the  eldest  11  and 
the  youngest   6  years  of  age). 

[d]  9300, — Wlllsen  v.  Metropoli- 
tan St.  R.  Co..  74  NYS  774  (in  an 
action  by  mother  for  death  of  child, 
where  the  evidence  of  the  funeral 
expenses  and  other  special  dam- 
ages showed  them  to  amount  to 
$180). 

[e]  9160.— Meyer  v.  Hart,  23  App. 
Dlv.  131,  48  NYS  904  (in  an  action 
by  a  husband  as  administrator  to  re- 
cover for  wife's  death,  where  it  ap- 
peared that  deceased  was  over  60 
years  of  age  and  had  no  children  or 
other  next  of  kin,  that  she  was  strong 
and  healthy,  and  attended  to  the 
business  of  selling  milk,  and  also 
kept  house  for  her  husband,  who 
was  engaged  In  a  similar  business, 
and  where  the  funeral  expenses  were 
$120). 

[f]  950, — ^Huff  V.  Bear  Creek  Mill 
Co..  115  Miss.  609.  77  S  306  (where 
there  was  no  question  as  to  right 
of  son  who  was  entitled  to  recover 
one  half  of  the  damages  awarded  on 
account  of  deceased's  suffering  be- 
fore death,  together  with  one  half  of 
the  value  of  his  expectancy,  such 
amounts  being  subject  only  to  de- 
duction onaccount  of  deceased's  con- 
tributory negligence). 

[g]  910. — ^Draper    v.    Tucker,     69 


loss  sustained  by  death  of  minor  3 
years  and  4  months  old). 

[h]  Six  cents,,.— Morris  v.  Metro- 
politan St.  R.  Co.,  51  App.  Dlv.  512. 
30  NYClvProc  371,  64  NYS  878  (in  an 
action  by  father,  as  administrator,  to 
recover  for  death  of  son.  a  strong 
healthy  boy  of  16  years  of  age,  al- 
though father  was  In  prosperous  cir- 
cumstances). 

11.  [a]  93,500:  —  Stewart  v. 
Louisville,  etc..  R.  Co..  (Ky.)  125 
SW  154  (for  death  of  brakeman  25 
years  old.  in  good  health,  earning 
$960  a  year,  and  with  a  life  expect- 
ancy as  shown  by  mortality  tables  of 
32  years). 

[b]  91.750.— Lane  v.  United  Elec- 
tric Light,  etc.,  Co.,  90  Conn.  85,  96 
A  156.  LRA1916C  808  (for  death  of  a 
patrolman,  33  years  of  age,  in  good 
health,  and  earning   $2.25  a  day). 

[c]  91,000.— Schmld  v.  Louisville, 
etc..  R.  Co..  155  Ky.  237,  159  SW 
786  (for  death  of  man  70  or  71  years 
old). 

[d]  9T50.— Schnable  v.  Providence 
Public  Market,  24  R.  1.  477.  53  A  634 
(for  death  oil  boy  6  years  of 
age). 

[e]  9600. — Swanton  v.  King,  72 
App.  Dlv.  578,  76  NYS  528  (where  the 
only  evidence  as  to  the  damages  sus- 
tained were  the  bare  facts  that  de- 
ceased was  an  unmarried  man.  22 
years  old.  that  for  12  months  prior 
to  his  death,  while  living  .with  his 
father  and  mother,  he  had  worked 
steadily  for  wages  of  $9  a  week, 
which  he  brought  home  to  his 
mother,  and  tha-t  his  next  of  kin  were 
father,  mother,  one  sister,  and  four 
brothers);  Terhune  v.  Joseph  W. 
Cody  Contracting  Co.,  72  App.  Dlv.  1, 
76  NYS  265  (for  death  of  child  un- 
der 6  years).  , 

[f]  9300^-Gubbltosl  V.  Roth- 
schild. 76  App.  Dlv.  477.  78  NYS  286, 
12  NYAnnCas  16  [rev  37  Misc.  99. 
74  NYS  776]  (for  death  of  Infant  6 
years  of  age). 

13.  Gann  v.  Worman.  69  Ind.  458; 
KInser  v.  Soap  Creek  Coal  Co..  86 
Iowa  26.  51  NW  1151;  Gentile  v.  Cin- 
cinnati St.  R.  Co.,  6  OhS&CP  111.  4 
OhNP    9. 
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[$237]  6.  Evidence  as  to  Damages  **— a.  Pre- 
snmptioiis  and  Burden  of  Proof  .^^  Where  the  rela- 
tion of  husband  and,  wife,  or  of  parent  and  minor 
child,  exists,  the  law  generally  presumes  a  pecuniary 
loss  to  the  survivor  from  the  fact  of  death  "  so  that 
proof  thereof  is  not  required."  In  some  jurisdic- 
tions it  has  been  held  that  the  law  presumes  dam- 
ages to  have  resulted  to  adult  children  from  the 
death  of  the  parents,^^  and  also  that  actual  dam- 
ages are  presumed  in  favor  of  parents  from  the 
death  of  their  adult  child  ;'^  but  in  others,  adult  chil- 
dren cannot  recover  damages  for  their  father's 
wrongful  death  unless  actual  damages  are  shown  to. 
have  resulted  therefrom,^*  and  there  is  no  presump- 
tion that  a  parent  sustains  pecuniary  loss  from  the 
death  of  an  adult  child.^"  There  is  no  presumption 
that  collateral  relations  of  a  deceased  sustained 
pecuniary  loss  by  reason  of  tis  death.*^ 


Under  the  Federal  EmployetB'  Liability  Act  snb- 
stantial  damages  will  be  presumed  in  favor  of  the 
Widow  and  children  without  special  averment  or 
proof  other  than  a  showiiig  of  the  pecuniary  value 
of  the  life  of  the  deceased  to  his  family,^^  and  dam- 
ages to  his  estate  will  also  be  presumed;*^  bat  as  to 
the  other  class  of  beneficiaries  it  is  necessary  to 
show  their  pecuniary  loss,^*  although  the  presump- 
tion of  nominal  damages  obtains  in  favor  of  the 
parents.** 

[$  238]  b.  Ad]niasibiUty2<— (1)  In  GweiaL 
Since  the  elements  entering  into  the  value  of  a  life 
are  so  various,  where  the  object  of  a  statute  is  to 
give  only  such  pecupiary  damages  ps  the  designated 
beneficiaries  have  suffered  by  the  loss  of  the  person 
killed,  it  is  usual  to  permit  the  evidence  to  take  a. 
wide  range.*^    Thus,  evidence  is  admissible  to  show 


13.  Bvldaiuj*  gtuunlly  see  flupra 
i   164  et  seq. 

14.  PrMnmjrtloiia  anA  litizdea  ot 
proof  g«li«ntll7  see  supra  {{  164-167. 

15.  See  supra  9  16S;  and  oases 
infra  note  16. 

le.  U.  S.— St?indard  Oil  Co.  v. 
Parliinson,  152  Fed.  681,  82  CCA  29. 

111. — Dukeman  v.  Cleveland,  etc.,  R. 
Co.,  237  111.  104,  86  NE  712;  Chicago, 
etc..  R.  Co.  T.  Huston,  196  111.  480, 
63  NE  1028  [aft  9S  III.  A.  360];  Chi- 
cago v.  Hesing,  83  111.  204,  25  AmR 
878:  Rookford,  etc.,  R.  Co.  v.  Delaney, 
82  111.  198,  26  AmR  308;  Chicago  v. 
Scholten,  75  III.  468;  Fischer  v.  Chl- 
^cago,  etc.,  R.  Co.,  171  111.  A.  347; 
Bonato  v.  Pcubody  Coal  Co.,  156  111. 
A.  196  [aft  248  111.  422,  94  NE  69]; 
Nordhaus  v.  Vandalla  R.  Co.,  147  111. 
A.  274  [aft  242  111.  166,  89,  NE  974];'' 
Savage  v.  Hayes  Bros.  Co.,  142  III.  A. 
316;,  Huff  V,  Peoria,  etc.,  R.  Co.,  127 
111.  'A.  242;  Chicago  Bridge,  etc..  Co. 
V.  La  Mantia,  112  111.  A.  43;  McKech- 
ney  v.  Redmond,  94  111.  A.  ilOx  Ar^ 
mour  V.  Czischkl,  69  111.  A.  17;  Joliet 
V.  Weston,  22  111.  A.  225  [aff  128  111. 
641,    14   NE   665], 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Reed.  44  Ind.  A.  635,  88  NE  1080; 
Cleveland,  etc.,  R.  Co.  v.  Drumm,  32 
Ind.  A.  647,  70  NE  286. 

Minn. — Falk  v.  Chicago,  etc.,  R. 
Co.,  133  Minn.  41,  157  NW  904; 
Toungqulst  v.  Minneapolis,  etc.,  R. 
Co.,  102  Minn.  501,  114  NW  259. 

N.  T. — Ihl  V.  Forty-second  St., 
etc..  R.  Co.,  47  N.  T.  317,  7  AmR  450; 
Kelly  V.  Twenty-third  St.  R.  Co..  14 
Daly  418,  14  NYSt  699  [aff  113  N.  Y. 
627   mem,   20  NE  877   mem]. 

Oh. — Toledo  R.,  etc.,  Co.  v.  Ward, 
25  Oh.  Cir.  Ct.  399;  Dunhene  v.  Ohio 
L.  Ins.,  etc.,  Co.,  1  Disn.  257,  12  Oh. 
Dec.    (Reprint)   608. 

Pa. — Lewis  v.  Hunlock's  Creek, 
etc.,  Turnp.  Co..  203  Pa.  511,  63  A  349, 
93  AmSR  774,  775;  Delaware,  etc.,  R. 
Co.  v.  Jones,  128  Pa.«308,  18  A  330. 

S.  C. — Mason  v.  Southern  R.  Co..  68 
S.  C.  70,  36  SE  440,  79  AmSR  826,  53 
L.RA  913. 

Tex. — Rishworth  v.  Moss,  (Civ.  A.) 
191  SW  843. 

Wash. — Atkeson  v.  Jackson,  72 
Wash.  233,  130  P  102;  Atrops  v.  Cos- 
tello.  8  Wash.  149,  35  P  620. 

Wis. — Andrzejewski  v.  Northwest- 
ern Fuel  Co.,  158  Wis.  170,  148  NW 
37. 

Ont. — Rombough  v.  Balch,  27  Ont. 
A.  32;  Rlcketts  v.  Markdale  Corp., 
31  Ont.  610. 

[a]  Abandonment  of  parmta. — 
The  presumption  of  pecuniary  loss 
to  a  parent  by  the  death  of  a  minor 
child  may  be  overcome  by  the  fact 
that  such  child  had  left  his  par- 
ents' home  without  their  consent 
some  years  before  his  death,  and  had 
not  since  contributed  to  their  sup- 
port. Dean  v.  Oregon  R.,  etc.,  Co.,  38 
Wash.  565,  SO  P  S42. 

[b]  Abandonment      of      oUId.  — 


Where  a  father  has  willfully  aban- 
doned a  minor  son,  there  can  be  no 
recovery  of  substantial  damages  in 
an  action  by  him  for  the  death  of 
such  minor  son  without  proof  of 
pecuniary  loss.  Swift  v,  Johnson, 
138  Fed.  867,  71  CC:A  619,  1  LRANS 
1161. 

[c]  Vh*  pxanunptloa  la  not  ooa- 
olaairaly  omooma  by  the  fact  that 
decedent  was  17  years  old,  was  self- 
supporting,  and  that  the  father  re- 
"sided  in  another  state,  and  had  de- 
manded no  pecuniary  assistance  for 
3  years,  where  the  relation  existing 
between  the  father  and  son  was  such 
that  the  father  would  have  been  of 
right  entitled  to  support.  Young- 
qulst  V.  Minneapolis,  etd.,  R.  Co.,  102 
Minn.  601,  114  NW  259. 

17.  Rautman  v.  Chicago  Cons. 
Tract.  Co.,  156  111.  A.  457;  Cleveland, 
etc,  R.  Co.  V.  Dukeman,  130  111.  A. 
106. 

18.  Smiley  v.  E^at  St.  Louis,  etc., 
R.  Co.,  169  111.  A.  29  [aff  256  111.  482, 
100  NE  157];  Grace,  etc.,  Co.  V. 
Strong.  127  111.  A.  336  [aff  224  III. 
630,  79  NE  967];  Huff  V.  Peoria,  etc, 
R.  Co.,  127  111.  A.  242.  Contra  Ar- 
mour V.  Czlschki,  59  111.  A.  17. 

19.  International,  etc.,  R.  Co.  V. 
DeBaJllgethy,   9   Tex.   Civ.  A.   108,   28 
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aO.  Ark. — St.  Louis,  etc.,  R.  Co, 
V.  Oarner,  76  Ark.  565.  89  SW  660. 

Wis. — Wisconsin  Drain.  Co.  v. 
Industrial  Commni,  161  Wis.  42,  162 
NW  460;  Andrsejewskl  v.  Northwest- 
ern Fuel  Co.,  158  Wis.  170,  148  NW 
37:  Potter  v.  Chicago,  etc.,  R.  Co.,  21 
wis.  372,  94  AmR  648. 

Alta. — Mofnt  v.  Canadian  Pac.  R. 
Co.,  2  Alta.  L.  483,  1  WestLR  608. 

B.  C. — Brown  v.  British  Columbia 
Electric   R.   Co.,   16   B.    C.    350. 

Man. — ^Davidson  v.  Stuart,  14  Man. 
74. 

ai.  Huddleston  v.  Henderson,  181 
111.  A.  176;  Fischer  v.  Chicago,  etc., 
R.  Co..  171  111.  A.  347;  Chicago  Bridge, 
etc.,  Co.  v.  La  Mantia.  112  111.  A. 
43;  Pittsburgh  R.  Co.  v.  Reed,  44  Ind. 
A.  635,  88  NE  1080;  Cleveland,  etc., 
R.  Co.  v.  Drumm,  32  Ind.  A.  647,  70 
NB  286. 

2a.  McCouIlough  V.  Chicago,  etc., 
R.  Co.;  160  Iowa  524,  142  NW  67,  47 
LRANS  23. 

33.  McCoulIough  V.  Chicago,  etc., 
R.  Co.,  160  Iowa  624,  142  NW  67,  47 
LRAN."?    23. 

84.  McCouIlough  V.  Chicago,  etc., 
R.  Co.,  160  Iowa  524,  142  NW  67,  47 
LRANS  23. 

35.  McCouIlough  V.  Chicago,  etc., 
R.  Co.,  160  Iowa  524,  142  NW  67,  47 
LRANS   23. 

36.  AdmlnriblUty  gnierallr  see 
supra  ;;   168-174. 

27.  Fla. — Jacksonville  Electric  Co. 
V.  Bowden,  64  Fla.  461,  45  S  755,  15 
LRANS  451. 

111. — Swengel  v.  La  Salle  <2ounty 
Carbon    Coal    Co.,     182    111.    A.    623; 


Schneider  v.  Chicago  R.  Co.,  177  III. 
A.  834;  Nordhaus  v.  Vandalla  R.  Co.. 
147  111.  A.  274  [aff  242  111.  166.  89  NB 
974];  Huff  V.  Peoria,  etc.,  R.  Co.,  127 
111.  A.   242. 

Ind. — Pennsylvania  Co.  v^  Reesor. 
60  Ind.  A.   636,   108  NE  983. 

Iowa. — Carnego  v.  Crescent  Coal 
Co.,  164  Iowa  662,  148  NW  38,  Ann 
Casl916D  794. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Lovell,  141  Ky.  249,  132  SW  669,  47 
LRANS  909  [reh  den  142  Ky.  1,  133 
SW  788];  Louisville,  etc.,  R.  Co.  v. 
Cox,  126  SW  1056. 

Mass. — Leahy  v.  Standard  Oil  Co.. 
220  Mass.  90,  107  NE  458. 

Mich. — Staal  v.  Grand  Rapids,  etc., 
R.  Co.,  67  Mich.  289,  23  NW  795. 

Minn. — Opsahl  v.  Judd,  30  Minn. 
126,   14   NW  576. 

Mo. — Williams  v.  Metropolitan  St. 
R.  Co.,  141  Mo.  A.  625,  125  SW 
622. 

Nebr. — Crabtree  v.  Missouri  Pac 
R.  Co..  86  Nebr.  88,  124  NW  932,  136 
AmSR  663. 

N.  Y.— Murphy  v.  Erie  R.  Co,  202 
N.  Y.  242,  95  NE  699  [rev  134  App. 
Dlv.  992,  119  NYS  183], 

Tex. — Holland  v.  Closs,  (Civ.  A.) 
146  SW  671;  St.  Louis  Southwestern 
R.  Co.  v.  Huey,  61  Tex.  Civ.  A.  605, 
130  SW  1017;  International,  etc.  R. 
Co.  v.  Glover,  (Civ.  A.")  88  SW  515; 
Beaumont  Tract.  Co.  v.  Dilworth, 
(Civ.  A.)  94  SW  352. 

Utah. — Chilton  v.  Union  Pac  R. 
Co.,  8  Utah  47,  29  P  96«;  Pool  v. 
Southern  Pac.  Co.,  7  Utah  SOS,  26  P 
654. 

Wis. — McKelgue  v.  Janesvllle.  6$ 
-Wis.  50,   31  NW  298. 

"Anything  bearing  on  the  'charac- 
ter, qualities,  capacity,  and  condition 
of  the  deceased,  and  .  .  .  the  age. 
sex,  circumstances  and  condition  of 
his  next -of  kin"  was  relevant.  .  .  . 
But  every  fact  bearing  upon  the  ca- 
pacity of  the  deceased,  whatever  his 
occupation,  is  admissible,  and  can- 
not be  excluded  merely  because  the 
particular  ability  was  to  accumulate 
money  by  the  use  of  money."  Boyce 
V.  New  York  City  R.  Co.,  126  App. 
Dlv.  248.  253,  110  NTS  393. 

[a]  (mUd's  proapaota  in  Itfa.^— In 
an  action  for  the  benefit  Of  a  chlWs 
estate,  evidence  of  the  father's  sal- 
ary and  prospects  Is  admissible  to 
show  the  child's  prospects  in  life. 
Love  v.  Dt/trolt,  etc.,  R.  Co.,  170  Mich. 
1,  135  NW  963. 

[b]  Wliat  vooation  dsoadaBt  wonjd 
probably  taava  foUowad. — In  an  ac- 
tion for  wrongful  death  of  plaintifTs 
minor  son,  evidence  that  before  be- 
ing a  bartender  plaintiff  had  learned 
and  followed  the  trade  of  a  machin- 
ist for  7-  years,  and  that  when  he  left 
the  employment  of  a  railroad  com- 
pany his  position  was  one  of  three 
general  repairmen  doing  alt  the 
roundhouse  work,  was  admissible  to 
show  what  vocation  decedent  would 


For  latar  oaaaa,  daralopmanta  and  tihtagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  nota  number. 
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deceased's  life  expectancy ,**  his  health  and  physical 
condition,'''  his  character,  habits,  and  domestic  relsr 
tions,***  his  income  or  earning  capacity,^^  the  value 
of  his  sfflrviees  yihvn  he  is  a  minor,^'  and  the  nature 
of  the  injnry  where  the  statute  permits  ,a  recovery 
for  the  mental  and  physical  suffering  residting  to 
the  deceased  from  the  injuries  causing  his  death." 
Evidence  is  likewise  admissible  to  show  the  number 
and  conditions  of  persons  dependent  on  the  de- 
ceased,^* the  property  accumulated  by  deceased," 
and,  according  to  many  authorities,  the  pecuniary 
and  physical  condition, of  the  beneficiaries,'*  as  well 


as  evidence  of  many  other  facts  which  tend  to  estab- 
lish pecuniary  loss  or  the  amount  of  it.*^  On  the 
other  hand,  where  the  statute  givii^;  the  right  of  ac- 
tion is  not  compensatory  but  punitive  in  its  nature, 
evidence  to  show  pecuniary  loss  is  not  admissible.^^ 

[$  239]  (2)  Life  Expectuicy— (a)  Of  Deced- 
ent in  OeneraL  Where  ^^he  damages  are  restricted 
to  the  pecuniary  loss  suffered  by  the  beneficiaries, 
evidence  is  admissible  tending  to  show  the  probable 
duration  of  decedent's  life,  which  is  a  materiel  ele- 
ment for  consideration.^*  However,  where  damages 
recoverable  are  entirely  punitive,  and  evidence  tend- 


llkely  have  followed  but  for  his  un- 
timely death.  Megglson  v.  James 
Maine,  etc.,  Co.,  ISO  Iowa  641,  141 
NW  1074. 

tc}  Xoaa*hoU  txgtnMtm  of  Ae- 
ceased  may  be  proved  for  the  pur- 
pose of  showing  the  extent  of  the 
loss  to  his  family  resulting  from  his 
death.  Hudson  v.  Houser,  123  Ind. 
309,   24  NE   243. 

[d]  m*  Mg^eastvMUss  of  the 
maimer  of  deoeflenVa  life  is  proper 
as  a  basis  for  the  lury  to  form  their 
Judgment  of  the  pecuniary  loss  suf- 
fered by  those,  who  under  the  stat- 
ute, were  entitled  to  recover  for  his 
death.  Heng  v.  E:mlKrant  Industrial 
Sav.  Bank,  16»  App.  Div.  27.  164  NTS 
609. 

[e]  Special  j^oltta  about  to  be 
•oqidcea  Vjr  deceased. — PlaintlUs  may 
show  that  the  deceased  at  the  time 
of  his  death  was  about  to  acquire 
some  special  advantage  or  profit  of 
which  they  would  have  received  the 
benefit.  'But  the  rule  admitting  such 
evidence  must  be  given  a  strict  ap- 
plication. The  anticipated  advan- 
tage must  be  shown  to  be  practi- 
cally assumed;  if  It  depends  upon 
more  than  one  contingency,  or  if 
such  contingency  may  be  remote,  it 
cannot  be  shown.  Pennsylvania  R. 
Co.  V.  Adams,  55  Pa.  499  (where  it 
appeared  that  the  deceased  had  made 
an  arrangement  to  become  a  sub- 
stitute for  a  drafted  man,  and  had  de- 
clared his  Intention  of  giving  his 
bounty  to  his  parents,  and  was  on  his 
way  to  consummate  the  arrange- 
ment whep  he  was  killed  on  defend- 
ant's railroad;  and  it  was  held  that 
these  facts  might  be  shown  on   the 

?uestion   of    the   continuance   of   the 
amlly  relation). 

[f]  laflaeBoa  of  wU*  over  hna- 
taBd. — In  an  action  by  a  husband  for 
the  killing  of  his  wife.  It  seems  that 
he  may  introduce  evidence  to  show 
that  after  his  marriage  with  her 
there  was  a  marked  improvement  in 
hla  habits  and  pecuniary  condition, 
owing  to  her  infiuence  oyer  him,  and 
such  evidence  may  be  considered  by 
the  Jury  in  determining  the  damages. 
Simmons  v.  McConnell,  86  Va.  494, 
10   SB  838. 

[g]  Pzospaotlva  peonnlary  loM,^— 
To  recover  damages  on  behalf  of  a 
relative  of  a  deceased  person  it  is 
sufflcient  to  prove  a  prospective 
pecuniary  loss  by  that  relative.  Taft 
Vale  R.  Co.  v.  Jenkins,  [1913]  A.  C. 
1;  Chief  Commissioner  for  Railways, 

\  etc.  V.  Boylson,  19  Austr.  C.  L.  R. 
605. 

[h]  Expenditoraa  for  pexaona 
other  than  bsnallclailes. — Evidence 
coivserning  expenditures  by  deceased 
for  children  of  the  beneficiary  who 
are  not  themselves  beneficiaries  is 
incompetei>t.  The  effect  of  this  evi- 
dence is  tO'  place  before  the  Jury  ex- 
traneous facts  calculated  to  incite 
sympathy  and  induce  a  verdict  based 
on  elements  of  loss  not  contemplated 
by  the  statute.  Murphy  v.  Erie  R. 
Co..   202   N.  T.   242.   95   NE   699. 

[1]  Wliat  •  given  Job  wotild  pay 
•omeon*  other  ttan  deceased  or  at  a 
time  or  for  a  work  different  from 
that  which  deceased  performed  stand- 
ing alone  Is  not  admissible,  but  would 
tend  rather  to  confuse  than  enlighten 
the  Jury  on  the  question  of  the 
amount  of  damages,  if  any,  to  which 


plaintiff  was  entitled.  Alabama  Cons. 
Coal,  etc.,  Co.  v.  Heald,  171  Ala.  263, 
56  S  181. 

[J]  BTldeno*  of  th*  valo*  of  » 
farm  of'  which  dooedeat  waa  a  oo- 
tcnant  is  not  admissible  on  the  ques- 
tion of  damages.  Dalton  v.  Chicago, 
etc.,  R.  Co.,  104  Iowa  26,  73  NW 
349. 

[k]  tp,  an  aotloA  for  the  deaith  of 
a  shoemaker,  evidence  as  to  the  con- 
dition of  the  shoemaking  business  is 
not  admissible.  Chicago,  etc.,  R.  Co. 
V.  Gunderson,  174  111.  495,  61  NE  708 
[aff  74  111.  A.  366]. 

[1]  Oharactar  and  oondnot  of 
pTalnUff. — In  an  action  for  death  evi- 
dence as  to  the  character  and  con- 
duct of  plaintiffs  or  beneficiaries  af- 
ter death  of  deceased  is  properly  ex- 
cluded. In  I  this  case  it  was  said: 
"The  decedent  left  a  widow  and  one 
child  surviving  him.  and  the  statute 
provides  that  the  damages  recovered 
must  inure  to  the  exclusive  benefit 
of  the  widow  and  children,  if  any. 
The  amount  of  such  damages  ought 
not  to  be  Increased  or  diminished 
on  account  of  a  change  in  the  situa- 
tion of  the  widow,  children,  or  next 
of  kin,  after  the  death  of  the  in- 
jured person,"  Consolidated  Stone 
Co.  V.  Morgan,  160  Ind.  241,  66  NE 
696,  699. 

[m]  arldeiioe  as  to  th*  aoclal  or 
bnalaeaa  atandiny  or  relattonshlp  of 
th*  widow  is  inadmissible  in  an  ac- 
tion by  her  for  the  fixed  sum  of 
36,000  for  the  death  of  her  husband 
caused  by  the  collision  with  a  train 
at  a  crossing.  Weller  v.  Chicago, 
etc.,  R.  Co.,  120  Mo.  635,  23  SW 
1061,    25   SW  532. 

[n]  BMMOsaMa  vala*  of  wUoM 
■ervlooa. — In  an  action  for  the  death 
of  plaintlfTs  wife  owing  to  defend- 
ant's negligence,  testimony  of  the 
husband  that  he  considered  a  cer- 
tain sum  the  reasonable  value  of  his 
wife's  domestic  services  was  not  ob- 
jectionable on  the  ground  that  it  was 
Irrelevant,  hearsay,  and  had  no  ten- 
dency to  prove  any  fact  in  Issue,  and 
that  there  was  no  evidence  that  the 
witness  had  any  knowledge  of  the 
fact.  Chicago,  etc.,  R.  Co.  v.  Qroner, 
43  Tex.  Civ.  A.  264,  95  SW  1118. 

[o]  Depodtiona  in  other  mlta^— 
In  an  action  under  the  Federal  Em- 
ployers' Liability  Act,  where  deced- 
.ent's  divorced  parents  claim  separate 
damages,  a  .deposition  of  deceased 
given  some  years  previously  in  a  di- 
vorce case  between  his  parents  is 
properly  excluded.  Pittsburgh,  etc, 
R.  Co.  V.  Collard,  170  Ky.  239,  186 
SW  1108. 

[p]  JndgmaiLti  la  other  ■«ita<— It 
is  not  error,  In  a  suit  under  the  Fed- 
eral Employers'  Liability  Act  by  the 
parents  of  deceased,  to  recover  for 
his  death  to  exclude  an  agreed  Judg- 
ment of  divorce  of  decedent's  parents 
whereby  the  son's  custody  was  sur- 
rendered to  the  mother  by  the  father, 
since  such  surrender  was  only  dur- 
ing his  minority  and  would  not  pre- 
clude any  expectation  by  the  father 
of  pecuniary  assistance  by  the  son 
after  attaining  majority.  Pittsburgh, 
etc.,  R.  Co.  V.  Collard,  170  Ky.  239, 
185   SW  1108. 

38.  See  infra  t  239. 

39.  See  infra  |  241.. 

30.  See   infra  (    244. 

31.  See  infra  {I  245-248. 


33.     See  (nfra  I  250. 

aa     See  Infra  i  251. 

84.     See  infra  9  252. 

SB.     See  Infra  i  249. 

36.     See  infra  {i  263,  254. 

aff.  Carnego  v.  Crescent  Coal  Co., 
164  Iowa  662.  146  NW  88,  AnnCaa 
1916D  794  (holding  that  in  a  par- 
ent's action  for  loss  of  services  of  a 
minor  child,  evidence  that  a  witness 
paid  a  certain  sum  for  the  minor's 
funeral  expenses  on  behalf  of  the 
boy's  father,  who  gave  witness  the 
money,  was  admissible  as  tending 
to  show  that  funeral  expenses  had 
been  incurred). 

[a]  UvaMat  of  money  orders  by  d»> 
cedent  to  hla  mother  is  admissible  to 
show  pecuniary  loss.  Nordhaus  v. 
Vandalla  R.  Co.,  147  111.  A.  274  [aft 
242  111.  166,  89  NE  974], 

[b]  Afraemant  to  pay  for  adooiu 
tloa  of  mrtar. — An  agreement  by  de- 
cedent to  reimburse  his  father  for 
the  expense  of  educating  •  decedent's 
sister  .  is     admissible     to     establish 

Secuniary  loss.     Huff  v.  Peoria,  etc., 
:.  Co.,  127  111.  A.  242. 

38.  Louisville,  etc.,  R.  Co.  v.  Teg- 
ner,  126  Ala.  693,  28  S  610;  Denver, 
etc.,  R.  Co.  V.  Frederic,  57  Colo.  90, 
140  P  463. 

[a]  BeaaoB  for  ml*.— The  age, 
physical  and  mental  condition,  earn- 
ing capacity,  or  occupation  of  the 
person  killed  by  the  negligence  of  de- 
fendant "have  nothing  to  do  with  the 
nature  or  degree  of  negligence,  nor 
can  they  possibly  mitigate  or  In- 
crease the  punishment  which  the  Jury 
is  authorized  to  impose  for  the  com- 
mission of  the  offense,  any  more 
than  the  occupation  or  earning  ca- 
pacity of  a  deceased  would  authorize 
the  Jury  in  a  murder  case  to  Impose 
a  lighter  or  heavier  punishment  upon 
the  defendant  who  murdered  him." 
Louisville,  etc.,  R.  Co.  v.  Tegner,  126 
Ala.  593.  600,  28  S  510. 

39.  U.  S. — Louisville,  etc.,  R.  Co. 
V.  Clarke,  152  U.  S.  220,  14  SCt  579,  3S 
L.  ed..  422;  Hall  v.  Galveston,  etc.,  R. 
Co.,  39  Fed.  18. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Fleming,  194  Ala.  51,  89  S  125;  Co- 
lumbus, etc..  R.  Co.  V.  Bridges,  86 
Ala.   448,   6  S  864,  11  AmSR   58. 

Ark. — Kansas  City  Southern  R:  Co. 
V.  Morris.  80  Ark.  528.  98  SW  363,  10 
AnnCas  618;  St.  Louis,  etc..  R.  Co.  v. 
Hltt,  76  Ark.  227,  88  SW  908,  990. 

Del. — ^Wilcox  V.  Wilmington  City 
R.   Co.,   18   Del.   157,   44  A  686. 

Pla. — Jacksonville  Electric  Co.  v. 
Bowden,  64  Fla.  461,  45  &  753,  16 
LRANS   451.  / 

Ga. — Chattanooga,  etc  R.  Co.  v. 
Clowdls,  90  Ga.  258,  17  SE  88;  Savan- 
nah, etc.,  R.  Co.  V.  Stewart,  71  Ga. 
427. 

-  III. — George  B.  Swift  'Co.  v.  Gay- 
lord.  229  111.  330,  £2  NE  299;  Houston 
v.  Qulnn,  168  111.  A.  693;  Springfield 
Electric  Light,  etc.,  Co.  v.  Calvert, 
134  111.  A.  285  [aff  231  III.  290.  83  NE 
184). 

Iowa. — Wheelan  v.  Chicago,  etc., 
R.  Co.,  85  Iowa  167,  62  NW  119. 

Kan. — Coffeyville  Mln.,  etc..  Co.  v. 
Carter,  65  Kan.  565.  70  P  635. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Hol- 
loway,  168  Ky.  262.  181  SW  1126; 
Cincinnati,  etc,  R.  Co.  v.  Lovell.  141 
Kv.  249,  132  SW  669,  47  LRANS 
909;  Southern  R.  Co.  v.  Evans,  63  SW 
'  446,  23  KyL  668. 
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ing  to  show  pecuniary  loss  is  for  that  reason  incom- 
petent, evidence  as  to  the  age  of  deceased  is  irrele- 
vant and  inadmissible.*"  And,  where  under  the  stat- 
ute it  is  not  essential  that^he  beneficiaries  should 
have  been  dependent  on  deceased,  or  that  they  should 
have  suffered  any  pecuniary  loss  by  his  death,  the 
amount  recoverable  being  ^e  absolute  property  of 
the  beneficiaries,  evidence  as  to  the  life  expectancy 
of  deceased  is  inadmissible.*^ 

[i  240]  (b)  Of  Beneficiary  in  GeneraL  Under 
most,**  but  not  under  all  **  statutes,  where  the  bene- 
ficiaries are  dependent  in  whole  or  in  part  on  de- 
cedent, evidence  is  admissible  to  show  the  ages  and 
expectancy  of  life  of  the  beneficiaries  of  deceased, 
as'  a  proper  matter  to  be  considered  in  fixing  the 
amount  of  damages.  And  it  has  been  held  that,  if 
there  is  actual  loss  of  pecuniary  aid,  the  jury,  in 

Md. — Baltimore,  etc,  R,  Co.  v. 
State,  33  Md.  542. 

Hiss. — Mississippi  Oil  Co.  T.  Smith, 
95  Miss.  528,  48  8  735. 

Mo. — Boyd  V.  Missouri  Pac.  R.  Co., 
219  Mo.  110.  155  SW  13,  AnnCas 
1914D  37;  Jones  v.  Kansas  City  R. 
Co.,  178  Mo.  528,  77  SW  890,  101  Am 
SR  434:  Chambers  v.  Kuppei'-Benson 
Hotel  Cfo.,  164  Mo.  A.  249,  134  SW  45; 
Williams  V.  Metropolitan  St.  R.  Co., 
141   Mo.  A.   625,   125    SW    622. 

Mont. — Oilman  v.  C.  W.  Dart  Hard- 
ware Co.,  42  Mont.  96,  111  P  560; 
Soyer  v.  Great  Falls  Water  Co.,  16 
Mont.  1,  37  F  838. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Baler,  37  Nebr.  236,  66  NW  913. 

N.  T. — MenK  v.  Emigrant  'Indus- 
trial Sav.  Bank,  169  App.  Dlv.  27,  154 
NTS  609;  De  Luna  v.  Union  R.  Co., 
130  App.  Dlv.  3S6.  114  NTS  893; 
Austin  V.  Metropolitan  St.  R.  Co.,  108 
App.  Dlv.  249,  96  NTS  740. 

N.  C. — Meeklns  v.  Norfolk,  etc.,  R. 
Co.,  134  N.  C.  217,  46  SE  493;  Coley 
V.  Statesvllle,  121  N.  C.  301,  28  SE 
482. 

Tex. — International,  etc.,  R.  Co.  v. 
Knight,  91  Tex.  660.  45  SW  566  [rev 
(Civ.  A.)  45  SW  167];  Missouri  Pac. 
R.  Co.  V.  Lee.  70  Tex.  496,  7  SW  857; 
Beaumont  Tract.  Co.  v.  Dilworth, 
(Civ.  A.)  94  SW  352;  Ft.  Worth,  etc., 
R.  Co.  V.  Stalcup,  (Civ.  A.)  167  SW 
279. 

Wis. — Secord  v.  John  Schroeder 
Lumber  Co.,  160  Wis.  1.  150  NW 
971;  Serdan  v.  Falk  Co.,  153  Wla.  169, 
140  NW  1035;  Tuteur  v.  Chicago,  etc., 
R.  Co.,  77  Wis.  505,  46  NW  897. 

Sask. — Powell  v.  Canadian  Pac.  R. 
Co.,  7  Saak.  L.  43. 

[a]  Tke  ml*  appllaa  to  an  aottoB 
by  a  minor  for  the  death  of  his  fath- 
er, although  he  would  have  no  legal 
right  to  aid  from  his  father  after 
majority.  Freeman  v.  Moreman, 
(Tex.  Civ.  A.)  146  SW  1045. 

[b]  Ag»  of  aaoeasad's  parents. — 
11)  As  bearing  on  the  expectancy  of 
the  life  of  deceased  it  has  been  held 
that  It  Is  not  error  to  permit  evi- 
dence as  to  the  age  of  deceased's  par- 
ents at  the  time  of  their  death.  Rin- 
clcotti  V.  John  J.  O'Brien  Contracting 
Co.,  77  Conn.  617,  60  A  115,  69  LRA 
936;  Chattanooga,  etc.,  R.  Co.  v. 
Clowdis,  90  Oa.  268,  17  SE  88.  (2) 
But  It  has  also  been  held  that  on  an 
assessment  of  damages,  evidence  of 
the  length  of  life  of  deceased's  father 
was  Inadmissible.  Hinsdale  v.  New 
Tork.  etc..  R.  Co.,  81  App.  Dlv.  617, 
81  NTS  366. 

[c]  Proof  of  prior  injnrr^— The 
fact  ^that  deceased  a  short  time  be- 
fore the  accident  which  caused  his 
death  had  sustained  a  severe  physical 
Injury  is  competent  evidence  as  bear- 
ing on  the  expectancy  of  life.  This 
is  true,  although  by  a  stipulation  of 
the  parties  every  Issue  in  the  suit, 
except  that  of  damages,  had  been  de- 
termined In  a  prior  case.  Slaven  v. 
Germain.  64  Hun  506,  19  NTS  492. 

[d]  Tk*    faot    tlutt    deoMUiad    Wfta 


estimating  the  amount  of  such  loss,  may  consider 
the  probable  length  of  the  respective  lives  of  the 
deceased  and  next  of  kin,  even  though  there  is  no 
legal  claim  for  pecuniary  aid;**  and  that  in  a  suit 
by  a  parent  for  the  death  of  the  son,  the  expectancy 
of  life  of  the  parent  being  presumed  to  be  shorter 
than  the  son's,  the  expectancy  of  life  of  the  parent 
should  be  shown  instead  of  that  of  the  decedent,*' 
and  that  in  the  absence  of  such  showing  there  can 
be  no  recovery  of  the  value  of  the  prospective  earn- 
ings of  decedent.*' 

[i  241]  (c)  What  Evidence  Ad]iiis8ibl&— m. 
Health  and  Physical  Oondition  of  Deceaaad.  .  Under 
statutes  limiting  damages  to  the  pecuniary  loss  sus- 
tained by  the  beneficiaries,  evidence  is  adpiissible  as 
to  the  previous  health  and  physical  condition  of  the 
deceased,  as  bearing  on  his  expectancy  of  lif  e,*^  and 


«  nmgro  does  not  affect  the  operation 
of  the  rule.  Beaumont  Tract.  Co.  V. 
Dilworth,  (Tex.  Civ.  A.)  94  SW  352. 

40.  Smith  V.  Birmingham  R.,  etc., 
Co.,  147  Ala.  702,  41  S  307. 

41.  Trlmmler  v.  Atlantic,  etc.,  R. 
Co.,  81   S.  C.  203,    62  SE  209. 

4a.  U.  a. — The  Dauntless,  121 
Fed.  420,  423  [mod  on  other  grounds 
129   Fed.    715,   64   CCA   243]. 

Cal. — De  Witt  v.  Florlston  Pulp, 
etc.,  Co.,  7  Cal.  A.  774,  96  P  897. 

Fla. — Duval  v.  Hunt,  34  Fla.  86,  16 
S  876. 

III.— Houston  V.  Qulnn,  168  111.  A. 
593;  Presley  v.  KenlockvBloomlngton 
Tel.  Co.,  158  111.  A.  220;  Bonato  v. 
Peabody  Coal  Co.,  156  Jll.  A.  196  [alt 
248   111.  422,   94  NE  69]. 

Kan. — Missouri  Pac.  R.  Co.  y.  Mof- 
fatt.  60  Kan.  113,  55  P  837. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  S3  Md.  642.  See  also  Balti- 
more, etc.,  Turnp.  Road  v.  State,  71 
Md.  673,  583,  18  A  884  (where  it  was 
said:  "The  husband  may  be  ad- 
vanced In  years,  and  in  feeble  health, 
and  the  wife  may  be  in  the  prime 
of  life,  and  In  such  cases  It  would 
not  be  just  to  estimate  the  pecuniary 
loss  suffered  by  her  by  taking  Into 
consideration  the  probable  duration 
of  her  life,  irrespective  of  the  prob- 
able duration  of  the  life  of  her  hus- 
band. So  the  correct  rule  in  this 
respect  is  the  probable  duration  of 
the  joint  lives  of  the  husband  and 
wife"). 

Mich. — Larsen  v.  Home  Tel.  Co., 
164  Mich.  295,  129  NW  894. 

Mo. — Chambers  v.  Kupper-Benson 
Hotel  Co.,  154  Mo.  A.  249,  134  SW 
45. 

Tex. — Missouri  Pac.  R.  Co.  v.  Lee, 
79  Tex.  496,  7  SW  867;  Galveston, 
etc.,  R.  Co.  V.  Davis,  4  Tex.  Civ.  A. 
468,   23   SW  301. 

Wis. — Serdan  v.  Falk  Co.,  153  Wis. 
169,  140  NW  1035. 

Sask. — Powell  v.  Canadian  Pac.  R. 
Co.,  7  Sask.  L.  43. 

"It  is  manifest  that  the  damages 
must  be  less  when  the  life  expect- 
ancy of  the  surviving  dependent  rela- 
tives is  only  a  few  years  than  could 
properly  be  awarded  in  a  case  In 
which  the  life  expectancy  of  the  sur- 
viving relatives  la  for  a  longer  period 
of  time."     The  Dauntless,  supra. 

[a]  Benefldaxlaa'  Mio««ton<— In 
an  action  by  a  father  as  adminis- 
trator for  the  death  of  a  child,  evi- 
dence is  admissible  as  to  whether 
the  father's  grandparents  were  liv- 
ing and  as  to  the  age  of  the  moth- 
er's father  and  other  ancestors.  Love 
v.  Detroit,  etc.,  R.  Co.,  170  Mich.  1, 
135   NW  963. 

[b]  Ssbnttal  of  evldMio*  for  de- 
fendant.— In  an  action  by  a  widow 
for  causing  the  death  of  her  hus- 
band, where  defendant  Introduced  an 
affidavit  made  by  plaintiff  tending  to 
show  a  delicate  condition  of  health, 
for  the  purpose  of  Showing  a  short 
expectancy  of  life,  testimony  of 
plaintiff's    physician    on    her    behalf 


that  her  health  had  been  seriously 
inopaired,  that  she  was  very  nervous 
from  suspense  in  relation  to  the  liti- 
gation, but  that  at  the  time  of  the 
trial  -she  was  much  Improved,  and 
that  in  his  opinion  her  life  might  not 
be  shortened  by  her  trouble,  was  ad- 
missible. Larsen  v.  Home  Tel.  Co., 
164  Mich.  295,  129  NW  894.      . 

4B.  Alabama  Steel,  etc  Co.  v. 
Griffln,  149  Ala.  423,  42  S  1034  (hold- 
ing that  under  the  Employers'  Lia- 
bUity  Act,  making  an  employer  liable 
for  injuries  to  an  employee  having 
control  of  an  engine  or  train,  the 
life  expectancy  of  the  beneflclary 
cannot  be  considered  in  estimating 
the  damages  in  an  action  for  his 
death);  Emery  v.  Philadelphia,  203 
Pa.  492.  500,  57  A  977  (where  it  was 
said:  "Under  our  statute,  the  widow 
without  regard  to  her  age  or  expec- 
tation of  life,  takes  such  proportion 
of  damages  as  she  would  have  taken 
in  her  husband's  personal  estate  in 
case  of  fntestacy.  Hers  Is  a  pres- 
ent right  regardless  of  age");  Turby- 
flll  V.  Atlantic,  etc.,  R.  Co.,  86  S.  C. 
379,  68  SB  687;-  Trlmmler  v.  Atlantic, 
etc..  R.  Co.,  81  S.  C.  203.  62  SE  209 
(both  holding  that,  where  under  the 
statute  it  Is  not  essential  to  the  re- 
covery of  damages  that  the  person 
for  whose  benefit  the  action  is 
brought  should  be  dependent  upon  the 
deceased  for  support  or  that  the 
beneficiary  should  suffer  pecuniary 
loss,  the  life  expectancy  of  the  bene- 
ficiaries cannot  be  considered  in  es- 
timating the  damages  in  an  action 
for  the  death);  Colonial  Coal,  etc. 
Co.  V.  Gass.  114  Va.  24,  75  SE  775 
(where  the  beneficiary  is  entitled  to 
recover  the  probable  earnings  of  de- 
ceased during  his  lifetime  without 
regard  'to  such  earnings  during  the 
probable  lifetime  of  the  beneficiary). 

44.  George  B.  Swift  Co.  v.  Gay- 
lord,  229   111.   330,   82  NE  299. 

45.  Mississippi  Oil  Co.  V.  Smltti, 
95  Miss.  628,  48  S  735. 

[a]  Xhs  rsMsoa  WMlgnad  Is  that  it 
14  the  expectation  of  life  of  the  one 
who  would  die  soonest  In  the  ordi- 
nary course  of  nature  which  should 
be  made  the  basis  of  the  award  of 
damages.  Illinois  Cent.  R.  Co.  v. 
Cudet,  63  Missi  291. 

46.  Mississippi  Oil  Co.  V.  Smith. 
»5  Miss.  528,  48  S  735. 

47.  U.  S. — Great  Trunk  Western 
R.  Co.  V.  Reddick,  160  Fed.  898.  88 
CCA  80;  Southern  Pac.  R.  Cp.  v. 
Lafferty,  67  Fed.  636.  6  CCA  474? 
Kelley  v.  Iowa  C^nt.  R.  Co.,  48  Fed. 
663;  Serenaen  v.  Northern  Pac.  R. 
O).,  45  Fed.  407;  Hall  v.  Galveston, 
etc.,  R.  Co.,  39  Fed.  18;  Hogue  v. 
Chicago,  etc.,  R.  Co.,  32  Fed.  366. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  194  Ala.  51,  69  S  126;  Hc- 
Adory  v.  Louisville,  etc..  R.  Co..  94 
Ala.  272,  10  S  507;  Richmond,  etc 
R.  Co.  V.  Hammond,  93  Ala.  131,  9  S 
577;  Columbus,  etc.,  R.  Co.  v.  Bridges, 
86  Ala.  448,  6  S  864,  11  AmSR  68. 

Colo. — Denver,      etc,      R.      Co.     v. 
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it  has  been  held  that  sach  evidence  is  admissible  not- 
withstanding the  damages  are  gfven  by  way  of 
penalty  where  the  amount  is  to  be  assessed  by  the 

[$  242]    bb.    iTortalifey  Tables  "—(u)    Idfe  of 
Deceased.    While  it  is  not  essential  that  decedent's 


expectancy  of  life  be  proved  by  mortality  tables,'" 
it  is  very  'generally  held  that  standard  mortality 
tables  are  admissible  in  evidence  to  sEow  the  ex- 
pectancy of  life  of  the  deceased;'^  and  it  has  been 
held  that  such  tftbles  are  admissible  regardless  of  the 
health,'^'  habits,"^  or  hazardous  employment  of  the 


'Wood-ward,  4  Colo.  1;  Kansas  Fac.  R. 
Co.    V.    Lundin,  3  Colo.  94. 

Conn. — Rlnclcottl  v.  John  J. 
O'Brien  Contracting  Co.,  77  Conn.  617, 
60  A  115,  69  LKA  936;  Broughel  v. 
Southern  New  England  Tel.  Co.,  73 
Conn.    614.  48  A  751,  84  AmSR  176. 

Del. — WUcox  V.  Wilmington  City 
R.   Co.,  18  Del.   157,  44  A  686. 

D.  C. — ^Mackey  v.  Baltimore,  etc., 
R.   Co.,  Is  D.  C.  282. 

Fla. — Jacksonville  Electric  Co.  v. 
Bowden,  54  Fla.  461,  45  S  756,  15 
LRANS  451;  Duval  v.  Bunt,  34  Fla. 
8S.   15  S  876. 

Ga. — Central  R.  Co.  v.  Rouse,  77 
Ga.  393,  3  SE  307;  Central  R.  Co.  v. 
Thompson,  76  Oa.  770;  Central  R., 
etc.,  Co.  V.  Roach,  64  Ga.  635;  Savan- 
nah, etc.,  R..  Co.  v.  Stewartr  71  Oa. 
427. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Volght, 
122  Ind.  288,  23  NE  774;  Elwood  v. 
Addison,    26   Ind.  A.   28.   59   NB  47. 

Iowa. — KicoU  V.  Sweet,  163  Iowa 
683,  144  NW  615,  ArinCa8l916C  661; 
Lowe  V.  Chicago,  etc.,  R.  Co.,  89  Iowa 
420,  56  NW  519;  Van  Gent  v.  Chi- 
caKO,  etc.,  R.  Co.,  80  Iowa  626,  46  NW 
913;  Whelan  v.  Chicago  R.  Co.,  85 
Iowa  167,  52  NW  119;  Donaldson  v. 
Mississippi,  etc.,  R.  Co.,  18  Iowa  280, 
87    AmD   391. 

Kan. — Missouri  Pac.  R.  Co.  v.  Mof- 
fatt,  60  Kan.  113,  66  P  837,  72  AniSR 
343:  Missouri  Pac.  R.  Co.  v,  Peregoy, 
36   Kan.   424.  14  P  7. 

Ky. — Louisville,  etc,  R.  Co.  v.  Hoi- 
loway,  168  Ky.  262,  181  SW  1126; 
Cincinnati,  etc.,  R.  Co.  v.  Lovell,  141 
Ky.  ^49,  132  SW  569,  47  L.RAN8  909; 
Louisville,  etc.,  p.  Co.  v.  Cox,  126 
SW^  1056;  Louisville,  etc.,  R.  Co.  v. 
Will,  66  SW  628,  23  KyL  1961. 

Minn. — Clapp  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  6,  29  NW  340,  1  Am 
8R   629. 

Mo. — Boyd  v.  Missouri  Pac.  R.  Co., 
249  Mo.  110,  1'55  SW  13,  AnnCasl914D 
37;  Kiser  v.  Metropolitan  St.  R.  Co., 
188  Mo.  A.  109,  175  SW  98;  Loomis 
V.  Metropolitan  St.  R.  Co.,  188  Mo. 
A.  203.  175  SW  143;  Chambers  v. 
Kupper-Benson  Hotel  Co.,  154  Mo.  A. 
249,  134  SW  45;  Hartzler  v.  Metro- 
politan St.  R.  Co.,  140  Mo.  A.  665,  126 
SW  760. 

N.  J. — Telfer  ▼.  Northern  R.  Co., 
30  N.  J.  L,  188. 

N.  T. — Murphy  v.  Erie  R.  Co.,  202 
N.  T.  242,  95  NE  699  [rev  134  App. 
Div.  992.  119  NTS  183];  De  Luna  V. 
Union  R.  Co.,  130  App.  Div.  388,  114 
NYS  893;  Slaven  v.  Germain,  64  Hun 
506,  19  NTS  492;  Thomas  v.  Utlca 
R.  Co.,  6  NYClvProp  353  laff  34  Hun 
626  mem]. 

N.  C— Coley  V.  Statesville,  121 
N.  C.  301,  28  SE  482;  Blackwell  v. 
Lynchburg,  etc.,  R.  Co.,  Ill  N.  C.  151, 
16  SE  12,  32  AmSR  786,  17  LRA 
729. 

Or. — Skottowe  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  22  Or.  430,  30  P 
222.  16  LRA  593. 

Pa. — Bourke  v.  Railroad  Co.,  1 
LackLegRec  108. 

Tex. — ^Ft.  Worth,  etc..  R.  Co.  v. 
Stalcup,  (Civ.  A.)  167  SW  279;  Beau- 
mont Tract.  Co.  v.  Dilworth,  (Civ.  A.) 
94  SW  352;  Hardin  v.  St.  Louis 
Southwestern  R.  Co.,  (Civ.  A.)  88  SW 
440;  Galveston,  etc.,  R.  Co.  v.  Gorm- 
ley.   (Civ.  A.)  27  SW  1051. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Wightman,  29  Gratt.  (70  Va.)  431, 
26  AmR  384  [rev  on  other  grounds 
104  U.   S.   5.   26  L.  ed.  643]. 

Wis. — McKeigue  v.  JanesviUe,  68 
Wis.  60,   31  NW  298. 

[a]  Thna,  defendant  may  show 
that  the  person  injured  was  at  the 
time  of  the  injury  afflicted  with  a 
disease  which  would  have  caused 
death  as  soon  as  such  person  did  die. 


independent  of  the  Injury.  Hardin 
V.  St.  Louis  Southwestern  R.  Co., 
(Tex.  Civ.  A.)   88  SW  440. 

Cb]  Xvidnoe  that  deceaaad  oonM 
not  obtain  life  Inannuic*  because  of 
his  health  is  admissible  as  a  circum- 
stance bearing  on  the  value  of  his 
life,  although  not  of  great  Import- 
ance. Nlcoll  V.  Sweet,  163  Iowa  683, 
144  NW  615,  AnnCasl916C  661. 

[c]  Photographs. — (1)  In  an  ac- 
tion for  the  death  of  a  child,  his  pho- 
tograph, although  taken  two  years 
before  he  died,  is  admissible  as  tend- 
ing to  show  the  nrobabilities  of  fu- 
ture physical  developmeht  had  he 
lived.  Taylor,  etc.,  R.  Co.  v.  Warner, 
88  Tex.  642,  32  SW  868.  (2)  But 
where  there  is  no  issue  as  to  the  age, 
health,  or  physical  condition  of  de- 
ceased, a  photograph  of  the  deceased 
tends  merely  to  awaken  the  sym- 
pathy of  the  Jury,  and  it  Is  not  ad- 
missible. Smith  V.  Lehigh  Valley  R. 
Co.,  177  N.  T.  379,  69  NE  729. 

[d]  Bvldano*  InsdmlaslMe  iinder 
nil*<— Evidence  as  to  the  weight  and 
size  of  the  deceased  is  inadmissible, 
as  its  only  effect  could  be  to  confuse 
bnd  mislead  the  Jury's  mind  from  the 
real  Issues  in  the  case.  Birmingham 
Electric  R.  Co.  v.  Clay,  108  Ala.  233, 
19  S  309 

4&  Boyd  V.  Missouri  Pac.  R.  Co., 
249  Mo.  no,  156  SW  13,  AnnCa8l914D 
37. 

49.  OoabtaaiTaMas  of  nwrtaUtr 
tables  aee  infra  i  259. 

60.  See  Infra  (  259. 

61.  U.  S.— Vlcksburg.  etc.,  R.  Co. 
v.  Putnam,  118  U.  S.  545,  7  SCt  1,  30 
L.  ed.  257;  Ward  v.  Dampsklbssels- 
kabet  KJoebenhavn,  144  Fed.  524  [rev 
on  other  grounds  160  Fed.  541  (cer- 
tiorari den  205  U.  S.  544,  27  SCt  791, 
51  L.  ed.  923)];  Southern  Fac.  Co.  v. 
LaJterty,  57  Fed,  536.  6  CCA  474; 
The  D.  S.  Gregory,  7  F.  Cas.  4,100,  2 
Ben.  226  [alt  9  Wall.  613,  19  L.  ed. 
787]. 

Ala. — ^Mary  Lee  Ck>al.  etc.,  Co.  v. 
Chambllas,  97  Ala.  171,  11  S  897; 
McAdory  v.  Louisville,  etc.,  R.  Co., 
»4  Ala.  272,  10  S  507., 

Ark. — St.  Louis,  etc.;  R.  Co.  v.  Hitt, 
76  Ark.  227,  88  SW  908,  990. 

Cal. — Valente  v.  Sierra  R.  Co.,  161 
Cal.  534,  91  P  481. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Woodward,  4  Colo.  1;  Kansas  Pac.  R 
Co.  V.  Lundjn,  3  Colo.  94. 

Ga. — Georgia  R.  Co.  v.  Plttman,  73 
Ga.  325;  David  v.  Southwestern  R. 
Co.,  41  Ga.  223;  Georgia  R.,  etc.,  Co. 
V.  Oaks,   52  Ga.   410. 

111. — Calvert  v.  Springfield  Electric 
Light,  etc.,  Co.,  231  111.  290,  294,  83 
NE  184,  14  LRANS  782,  12  AnnCas 
423  [elt  Cyc]:  Presley  v.  Klnlock- 
Bloomlngton  Tel.  Co.,  158  lU.  A. 
220;  Winn  v.  Chicago,  etc.,  R.  Co.. 
143  111.  A.  71  [aft  239  111.  132,  87  NE 
954];  Springfield  Electric  Light,  etc.. 
Co.  V.  Calvert,  134  111.  A.  286  [all 
231  111.  290,  83  NE  184,  14  LRANS 
782,  }2  Ann(7as  423];  Joliet  v.  Blower, 
49  111.  A.  464  [rev  on  other  grounds 
165    111.    414,    40   NE  619]. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  U,  97  NE  145,  98  NE 
625;  Deer  v.  Suckow  Co.,  60  Ind.  A. 
277,  110  NE  700;  Pittsburgh,  etc.,  R. 
Co.  V.  Rogers,  (A.)  87  NE  28. 

Iowa. — Grafton  v.  Delano,  175  Iowa 
483,  154  NW  1009;  Knott  v.  Peter- 
son, 125  Iowa  404,  101  NW  173: 
Coates  v.  Burlington,  etc.,  R.  Co.,  62 
Iowa  486,  17  NW  760;  Donaldson  v. 
Mississippi,  etc.,  R.  Co.,  18  Iowa  280, 
87  AmD  391. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Hol- 
loway,  168  Ky.  262,  181  SW  1126; 
Southern  R.  <5o.  v.  Adklna.  133  Ky. 
219,  117  SW  321,  119  SW  820;  Illinois 
Cent.  R.  Co..  v.  C!ane,  90  SW  1061,  28 


KyL  1018;  Louisville,  etc.,  R.  Co.  v. 
Mahony,  7  Bush  235;  O'Donnell  v. 
O'Donnell,    3   Bush   216. 

Mich.— Little  v.  Bousfield.  165 
Mich.  654,  131  NW  63;  Philip  v. 
Heraty.  135  Mich.  446,  97  NW  963, 
100  NW  186;  Jones  v.  McMillan,  129 
Mich.  86,  88  NW  206;  Nelson  v.  Lake 
Shore,  etc.,  B.  Co.,  104  Mich.  582, 
62  NW  993:  Hunn  v.  Michigan  Cent. 
R.  Co.,  78  Mich.  513,  44  NW  502,  7 
LRA  500;  Klanowski  v.  Grand  Trunk 
R.  Co.,  57  Mich,  525,  24  NW  801. 

Minn. — Delsen  v.  Chicago,  etc.,  R. 
Co.,  43  Minn.  454.  45  NW  864;  Schef- 
fler  v.  Minneapolis,  etc.,  R.  Co.,  32 
Minn.  518,  21  NW  711. 

Miss. — Mississippi  Cent.  R.  Co.  V. 
Robinson,  106  Miss.  896,  64  S  838. 

Mo. — O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205,  21  SW  503;  Mc- 
Qowan  v.  St.  Louis,  etc.,  R.  Co.,  109 
Mo.  516,  19  SW  199;  Collins  v.  Star 
Paper  Mill  Co.,  143  Mo.  A.  333,  127 
SW  641;  Haines  v.  Pearson,  100  Mo. 
A.  551,  75  SW  194. 

Mont. — Oilman  v.  G.  W.  Dart  Hard- 
ware Co.,  42  Mont.  »6,  111  P  550. 

Nebr. — Broz  v.  Omaha  Maternity, 
etc..  Hospital  Assoc,  96  Nebr.  648, 
148  NW  575,  LRA1915D  334;  Sel- 
lars  v.  Poster,  27  Nebr.  118,  42  NW 
907. 

N.  T. — Sauter  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  Y.  50,  23  AmR  18; 
Sternfels  v.  Metropolitan  St.  R.  Co., 
78  App.  Div.  494,  77  NTS  309  [aft 
174  N.  T.  612  mem,  66  NE  1117  mem]; 
Johnson  v.  Hudson  River  Co.,  13  N.  T. 
Super.  633  [art  20  N.  T.  65,  75"AmD 
375];  Hall  V.  Germain,  14  NTS  5  [aft 
131  N.  T.  536,  30  NE  591]. 

N.  C. — Speight  v.  Seaboard  Air 
Line  R.  Co.,  161  N.  C.  80.  76  SE  684: 
Carter  v.  North  Carolina  R  Co.,  139 
N.  C.  499.  52  SE  642. 

N.  D. — Rober  v.  Northern  Pac.  R 
Co.,  25  N.  D.  394,  142  NW  22. 

Okl. — San  Bois  Coal  Co.  v.  Resetz, 
43  Okl.  384.  143  P  46. 

Pa. — Stelnbrunner  v.  Pittsburgh, 
etc,  R.  Co.,  146  Pa.  604,  23  A  239, 
28  AmSR  806. 

Tenn. — Memphis  St.  R  Co.  v. 
Berry,  118  -Tenn.  581,  102  SW  85: 
Mississippi,  etc,  R.  Co.  v.  Ayres,  16 
Lea   725. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Bennett,  76  Tex.  151,  13  SW  319 
(holding  that  it  is  proper  to  allow  a 
witness  to  testify  from  mortality 
tables  as  to  the  number  of  years  that 
deceased  would  probably  have  lived); 
Huber  v.  Texas,  etc.,  R  Co.,  (Civ.  A.) 
113  SW  984;  International,  etc.,  R. 
Co.  v.  McVey,  (Civ.  A.)  81  SW  991; 
Galveston,  etc..  R.  Co.  v.  Burnett, 
(Civ.  A.)  42  SW  314;  Gulf,  etc.,  R. 
Co.  V.  Johnson,  10  Tex.  Civ.  A.  254,  31 
SW  255;  Galveston,  etc,  R.  Co,  v. 
Leonard,   (Civ.  A.)   29  SW  955. 

Vt.w-Flfleld  v.  Rochester,  89  Vt. 
329,  95  A  675. 

Va. — Norfolk,  etc.,  R.  Co.  v. 
Spencer,  104  Va.  657,  52  SE  310;  Nor- 
folk,  etc.  R.  Co.  V.  Phillips,  100  Va. 
362.   41   SE  726. 

Wis. — McKeigue  v.  JanesviUe,  68 
Wis.  50,  21  NW  298;  Mulcairns  v. 
JanesviUe,  67  Wis.  24,  29  NW  565; 
Berg  v.  Chicago,  etc.,  R.  Co.,  50 
Wis.   419. 

Sng. — Rowley  v.  London,  etc,  R. 
Co.,  L.  R  8  Exch.  221;  Phillips  v. 
London,  etc.,  R.  Co.,  5  C.  P.  D.  280. 

[a]  Uf*  •xpsct«a43y  of  hhTzo.— 
Beaumont  Tract.  Co.  v.  Dilworth, 
(Tex.   Civ.   A.)    94    SW   852. 

S3.  Deer  v.  Suckow  Co.,  80  Ind.  A. 
277,  110  NE  700:  Broz  v.  Omaha  Ma- 
ternity, etc.,  ;  Hospital  Assoc,  96 
Nebr.  648.  148  SW  575,  LRA1915D 
334. 

53.  Deer  v.  Suckow  Co.,  60  Ind. 
A.  277,  110  NE  700. 
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deceased,"'  although  sueh  facts  may  impair  the  pro- 
bative effect  of  such  tables  as  evidence.'*  Such 
tables,  however,  are  not  admissible  to  show  the  life 
expectancy  of  a  person  not  within  the  class  of  per- 
sons for  whom  they  were  prepared."*  Mortuary 
tables,  to /be  admissible  in  evidence,  must  be  tables 
of  established  repute,  such  as  the  Carlisle  Tables," 
or  the  Northampton  Tables,**  or  the  American  Table 
of  Mortality,**  or  the  tables  of  Dr.  Wigglesworth  ;•« 
and  those  not  shown  to  be  accurate  or  of  established 
repute  upon  the  subject  are  not  admissible.*^  How- 
ever, it  is  said  that  any  of  the  tables  shown  to  be 
used  by  reputable  insurance  companies  would  be  ad- 
missible.*' Standard  mortuary  tables  may  be  proved 
by  a  copy  of  them  as  .printed  in  a  law  book  of  gen- 
eral acceptance  and  authority  in  the  courts  of  the 
state.'*  And  it  has  also  been  held  that  the  Encyclo- 
pedia Britannica,  being  a  standard  work  of  science 
and  of  unquestioned  authority,  may  be  introduced 
to  show  the  tables  of  mortality.** 

From  what  period  calculated.    The  expectancy  of 
life  is  always  to  be  calculated  from  the  time  of  de- 


eedimt  'a  death,  and  not  from  the  time  he  would  hare 
become  of  age,  and  the  evidence  most  be  baaed  upon 
his  age  at  the  time  death  occurred;**  and  this  is  so, 
although  plaintiff  had  no  interest  in  the  life  of  de- 
ceased, exoept  after  hia  majority.** 

[i  243]  (bb)  Life  of  Bentficiuy.  Where,  nn- 
der  the  statute  on  which  the  action  is  based,  the  h£e 
expectancy  of  the  beneficiary  is  considered  material, 
standard  mortality  tables  are  admissible  in  estimat- 
ing the  expectancy.*'  On  the  other  hand,  if  the  life 
expectancy  of  the  beneficiary  is  not  material  under 
the  statute,  these  tables  are,  of  course,  inadmis- 
sible.** And  even  when  the  life  expectancy  of  the 
beneficiary  is  material,  this  expectancy  may  be  shown 
by  evidence  of  her  present  age,  healtth,  and  habits, 
without  the  assistance  of  mortuary  tables.** 

[i  244]  (3)  Character,  Habite,  and  Domestic 
Bel^tions  of  Deceased.  Evidence  in  regard  to  de- 
ceased's reputation  for  industry  and  sobriety  is  ad- 
missible.'" Evidence  of  decedent's  attitude  toward 
his  family  in  respect  to  kindly  treatment  and  his 
provision  for  their  support  has  generally  been  held 


B4.  Bros  V.  Omaha  Maternity, 
etc..  Hospital  Assoc,  96  Nebr.  698, 
148  SW  575,  LRAISISD  334. 

66.  Deer  v.  Suckow  Co.,  60  Ind.  A. 
277,  110  NE  700;  Broz  v.  Omaha  Ma- 
ternity, etc..  Hospital  Assoc,  98  Nebr. 
648,  148  SW  576,  LRA1915D  334. 

86.  Morse  v.  Detroit,  etc.,  R.  Co., 
168  Mich.  99,  133  NW  936;  Ralnowslci 
V.  Detroit,  etc..  R.  Co.,  74  Mich.  20, 
41  NW  847;  Mississippi  Oil  Co.  v. 
Smith,  95  Miss.  -528,  48  S  736;  Cum- 
berland Tel.,  etc,  Co.  v.  Anderson,  89 
Miss.  722.  41  S  263;  Vlcksburtr  R., 
etc.,  Co.  V.  White,  82  Miss.  468,  34  S 
331. 

[a]  Xmpropar  to  Kdmlt  taUas:  (1) 
To  show  the  expectancy  of  life  of  an 
Infant  27  months  of  age,  when  such 
tables  give  no  expectancy  of  life  of 
any  age  under  10  years.  Morse  v. 
Detroit,  etc..  R.  Co.,  168  Mich.  99,  133 
NW  935.  (2)  Where  decedent  was 
an  asthmatic,  and  asthmatics  were 
not  embraced  by  such  tables.  Mis- 
sissippi Oil  Co.  V.  Smith,  95  Miss. 
628,  48  S  735. 

67.  Ga. — Central  R.  Co.  v.  Crosby, 
74  Ga.  737,  58  AmR  463. 

Iowa. — Farrell  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  690,  99  NW  678:  Wal- 
ters V.  Chicago,  etc.,  R.  Co.,  41  Iowa 
71. 

Nebr.— King  v.  Bell.  13  Nebr.  409, 
14  NW  141;  Roose  v.  Perkins,  9  Nebr. 
304.  2  NW  715,   31  AmR  409. 

Pa. — E^ery  v.  Philadelphia,  208  Pa. 
492.  67  A  977. 

R.  I. — Sweet  y.  Providence,  etc.,  R. 
Co..  20  R.  I.  785,  40  A  237. 

68.  Georgia  R.,  etc.,  Co.  v.  Oaks, 
52  Ga.  410;  Sauter  v.  New  York,  etc., 
R.  Co.,  66  N.  Y.  50  [aff  6  Hun  446]. 

69.  Collins  V.  Star  Paper  Mill  Co., 
143  Mo.  A.  333,  127  SW  641;  Whaley 
V.  Vidal,  27  S.  D.  642,  132  NW  248. 

60.  Calvert  v.  Springfield  Electric 
Light,  etc.  Co.,  231  111.  290,  83  NE 
184,  14  LRANS  782,  12  AnnCas  423. 

61.  Galveston,  etc.,  R.  Co.  v. 
Arlspe,  81  Tex.  517,  523,  17  SW  47. 

[a]  Tims  a  table  of  the  expecta- 
tion of  life  contained  In  a  book  en- 
.  titled  "A  Million  of  Facts;  Conkling'» 
Handy  Manual  of  Useful  Informa- 
tion" is  incompetent  In  the  absence  of 
proof  of  its  correctness.  Galveston, 
etc.  R.  Co.  V.  Arispe,  81  Tex.  517,  523, 
17    SW   47. 

63.  Mississippi,  etc..  R.  Co.  v. 
Ayres.  16  Lea  (Tenn.)  725.  And  see 
Gulf,  etc..  R.  Co.  V.  Johnson.  10  Tex. 
Civ.  A.  254.  31  SW  255  (holding  that 
mortuary  tables  gener.iUy  In  use  and 
relied  on  in  the  life  insurance  busi- 
ness, showing  the  life  expectancy  of 
men,  without  regard  to  their  avoca- 
tions, are  admlsRible). 

[a]     Oral  tasttmony  aa  to  naa  of 


tablM.— A  witness  may  testify  that 
he  Is  familiar  with  the  tables  used  by 
life  Insurance  companies  in  estimat- 
ing the  probable  duration  of  life  of 
a  person  at  any  given  age,  and  that 
the  American  Mortality  Tables  are" 
used  for  that  purpose  by  practically 
every  company  In  the  United  States. 
Mary  Lee  Coal,  etc.,  Co.  v.  Cham- 
bliss,   97  Ala.   971,  11   d  897. 

63.  Sellara  v.  Foster,  27  Nebr.  118, 
42   NW  907. 

64.  Worden  v.  Humeston,  etc.,  R. 
Co.,  76  Iowa  310,  41  NW  26. 

66.  Wheelan  v.  Chicago,  etc.,  R. 
Co.,  85  Iowa  167,  62  NW  119.  See 
also  Damages  |  181. 

66.  Walters  v.  Chicago,  eta,  R. 
Co.,   41   Iowa  71. 

67.  Fla. — ^Duval  v.  Hunt,  34  Fla. 
86,  15  S  876.*^ 

111. — Presley  v.  Kinlock-Blooming- 
ton  Tel.  Co..  158  111.  A.  220. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Thomas,  170  Ky.  145,  186  SW  840. 

N.  Y.— Hall  v.  Germain,  14  NYS  6 
[aft  131  N.  Y.  636,  80  NE  591]. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Leonard,  (Civ.  A.)  29  SW  956, 

68.  Emery  v.  Philadelphia,  208  Pa. 
492,  600.  57  A  977. 

66.  St.  Louis,  etc.,  R.  Co.  v.  Evans, 
99  Ark.  69,  137  SW  668;  Gulf,  etc,  R. 
Co.  v.  Compton,  75  Tex.  667,  18  SW 
667;  Texas,  etc..  R.  Co.  v.  Lester,  75 
Tex.  56,  12  SW  955. 

70.  v.  S.— Hall  y.  Galveston,  etc., 
R.  Co.,  39  Fed.  18. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  194  Ala.  51,  69  S  125;  Citi- 
zens' Light,  etc.,  Co.  V.  Lee,  182  Ala. 
561,  62  S  199;  Alabama  Steel,  etc. 
Cor.  V.  Griffin.  149  Ala.  423,  42  S  1034; 
Richmond,  etc.,  R.  Co.  v.  Hammond, 
93  Ala.  181,  9  S  677.  • 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
527. 

Cal. — ^Barboza  v.  Padflc  Portland 
Cement  Co..  162  Cal.  36.  120  P  767; 
Taylor  v.  Western  Pac.  R.  Co.,  46  Cal. 
323' 

Del. — Wilcox  'V.  Wilmington  City  R. 
Co.,  18  Del.  157,  44  A  686. 

111.— Flynn  v.  Fogarty.  106  111.  263; 
Devlne  v.  Boston  Store,  167  111.  A. 
443  (Industry) ;  Chicago,  etc,  R.  Co. 
v.  Wilson.  128  111.  A.  88  [aft  225  111. 
50,  80  NE  56,  116  AmSR  102];  Illi- 
nois Cent.  R.  Co.  v.  Whiteaker.  122 
ni.  A.  333;  Chicago,  etc.,  R.  Co.  v. 
Travis,  44  111.  A.  466. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Voight, 
122  Ind.  288,  23  NE  774;  Smith  v. 
Cleveland,  etc.,  R.  Co.,  (A.)  116  NE 
603, 

Iowa. — ^Wheelan  v.  Chicago,  etc.,  R. 
Co.,  86  Iowa  167,  52  NW  119;  Van 
Gent  v.  Chicago,  etc.,  R.  Co.,  80  Iowa 


526,  45  NW  S13. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Hol- 
loway,  168  Ky.  262,  181  SW  I12«; 
Louisville,  etc.,  R.  Co.  v.  Gardner. 
140  Ky.  772,  131  •  SW  787;  Louis- 
ville, etc.,  R,  Co.  v.  Graham.  98  Ky. 
688,  34  SW  229,  17  KyL  1229. 

Mich. — Shall  v.  Detroit,  etc,  R.  Co., 
152  Mich.  463,  U6  NW  432. 

Minn. — Opsahl  v.  Judd.  30  Minn. 
126,  14  NW  676;  Shaber  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  lOS,  9  NW 
576. 

Mo. — Nichols  V.  Winfrey,  90  Mo. 
403,  2  SW  805;  Wolters  v.  Chicago, 
etc.,  R.  Co..  (A.)  193  SW  877;  Cham- 
bers V.  Kupper-Benson  Hotel  Co.,  lat 
Mo.   A.   249,    134    SW   46. 

Nebr. — Missouri  Pac.  R.  Co.  ▼. 
Baler,  87  Nebr.  235,  55  NW  913. 

N.  Y. — Sternfels  y.  Metropolitan  St. 
R.  Co.,  73  App.  Div.  494.  77  NYS  J09 
[afT  174  N.  Y.  612  mem,  66  NE  1117 
mem]>  Fearon  v.  New  York  L.  Ins. 
Co.,  182  App.  Div.  660,  147  NYS  644; 
Mcllwaine  v.  Metropolitan  St.  R.  Co.. 
74  App.  Div.  496,  77  NYS  426;  Frank 
V.  Otis.  15  NYS  681  [aa  113  N.  Y.  634 
mem,  21  NE  415  mem}. 

N.  C. — Coley  V.  Statesvllle,  111 
N.  C.  301,  S08,  28  SE  482;  Burton  t. 
Wilmington,  etc.,  R.  Co.,  82  N.  C 
604. 

Or. — Skottowe  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  22  Or.  480,  30  P  222, 
16  LRA  693. 

Porto  Rico. — Didricksen  y.  Ameri- 
can R.  Co.,  5  Porto  Rico  Fed.  4«1. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Howard,  90  Tenn.  144,  19  SW  US; 
East  Tennessee,  etc.,  R.  Co.  v.  Gur- 
ley,  12  Lea  46:  Nashville,  etc,  R.  Co. 
V.   Prince,   2  Heisk.   680. 

Tex. — ^Ft.  Worth,  etc  R.  Co.  v. 
Stalcup,  (Civ.  A.)  167  SW  279;  Ft 
Wbrth,  etc,  R.  Co.  v.  Keith.  (Civ.  A.) 
163  SW  142;  Beaumont  Tract  Co.  t. 
Dilworth,  (Civ.  A.)  94  SW^  352. 
•  Utah. — Wells  v.  Denver,  etc.,  R 
Co.,   7   Utah   482,   27   P  688. 

Vt.— White  V.  Central  Vermont  R 
Co.,  87  Vt.  380.  89  A  618  [aff  J3S 
U.  S.  507,  86  set  865.  69  L.  ed.  UU- 
AnnCasl916B    2B2]. 

[a]  XaUtaal  OmaltaBBeaa.— il) 
It  may  be  shown  that  deceased  was 
an  habitual  drunkard,  and  that  lit 
consequence  the  damages  from  his 
loss  are  smsdl.  Wright  v.  Cr»»- 
fordsville,  142  Ind.  636.  42  NE  22': 
Louisville,  etc..  R.  Co.  v.  Gardner,  140 
Ky.  772,  131  SW  787;  Coley  v.  StatM- 
vllle,  121  N.  C.  301,  28  SE  482;  Nash- 
ville, etc.,  R.  Co.  V.  Prince.  2  Heisk. 
(Tenn.)  S80.  (2) ,  However,  it  has 
been  h6ld  that  such  evidence  .shoum 
be  Introduced  in  chlefl  and  that  it 
is  not  admissible  in  rebuttal  unless 
In  case  of  surprise.     Louisville,  etc 


For  later  omms,  developmeiita  and  thmagam  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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admisaible,'^^  bat  evidence  of  specific  acts  of  kind- 
ness or  expressions  of  good  will  have  been  held  nol 
admissible;''  and  it  has  been  held  that  testimony  that 
decedent  was  greatly  attached  to  his  children  is  not 
admissible.'*  In  an  action  by  children,  evidence  that 
deceased  had  abandoned  plaintiffs  some  time  prior  to 
his  death  is  admissible.'*  Where  decedent  was  a 
minor,  evidence  as  to  his  ability  and  willingness  to 
render  services  onaid  in  the  support  of  his  family  is 
admissible,'^  and  likewise,  in  such  case,  evidence  on 
behalf  of  defendant  that  deceased  was  bad  and  iin- 
mly  h^is  been  held  admissible  ;'*  butiu  an  action  for 


the  death  of  s  minor,  evidence  as  to  his  cheeifnl- 
ness  is  irrelevant."  Evidence  of  deceased's  habits, 
station  in  life,  and  means  and  manner  of  living,  may 
be  shown  upon  an  inquiry  as  to  his  personal  ex- 
penses."  In  an  action  by  a  wife  as  administratrix 
of  her  husband's  estate  to  recover  damages  for  his 
death,  the  state  of  the  domestic  affairs  between  plain- 
tiff and  deceased  at  or  preceding  the  time  of  his 
death,  short  pf  desertion  by  her  or  forfeiture  of  her 
right  to  support,  cannot  be  inquired  into  for  the  pur- 
pose of  defeating  a  recovery  or  reducing  the  dam- 


B.  Co.  V.  Gardner,  140  Ky.  772,  131 
SW   787. 

[b]  S*o«*««a  a  Omiikazd  and  inun. 

— Bvldence  that  decedent  was  .  a 
drunkard  and  a  bum  la  admissible 
as  affecting  his  earning  capacity, 
Alabama  Steel,  etc.,  Co.  v.  Griffin, 
149   Ala.    423,    42    S    1034. 

[c]  Ohnxoli  nmnbarslilp. —  (1) 
Testimony  that  deceased  was  a  mem- 
ber of  a  church  as  Indicating  the 
moral  training  and  Influence  which 
would  have  been  received  from  him 
by  his  children  has  been  held  ad- 
missible to  show  pecuniary  damages 
for  his  death.  White  v.  Central  Ver- 
mont R.  Co.,  87  Vt.  330,  89  A  618 
[aft  238  U.  S.  607.  35  SCt  865.  69  L.. 
ed.  1433,  AnnCasl916B  262].  (2) 
But  It  has  also  been  held  that  evi- 
dence that  decedent  was  a  church 
member  and  did  not  use  profane  lan- 
guage is  too  remote  on  the  question 
of  damages.  Lipscomb  v.  Houston, 
etc,  R.  Co.,  95  Tex.  6,  64  SW  923,  93 
AmSR  864,  55  L.RA  869  [mod  (Civ. 
A.)    «2   SW   954]. 

[d]  TlM  fact  that  A«««»Md  was 
d«p«Bd«at  OB  hla  own  •amlny  may 
bo  ai'certained  as  indicating  an  in- 
ducement to  him  to  be  industrious. 
Fish  ▼.  Illinois  Cent.  R.  Co.,  96  Iowa 
702,  66  NW  995  [dist  Beems  v.  Chi- 
oafo,  etc..  R.  Co.,  58  Iowa  160,  12  NW 
222];  Skottowe  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  22  Or.  430,  30  P  222,  16 
LRA   593. 

71,  Ala. — Central  of  Georgia  R. 
Co.  V.  Alexander.  144  Ala.  257,  40  S 
424;  Bromley  v.  Birmingham  Mineral 
R.  Co.,   95  Ala.   397,   11   S   341. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Gunn, 
112  Ark.  401,  166  SW  568,  AnnCas 
1916E:  648;  St.  Louis,  etc,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
627;  St.  Louis,  etc..  R.  Co.  v.'  Block, 
79  Ark.  179,  95  SW  165. 

Cal. — Powley  v.  Swensen,  148  Cal. 
471,  80  P  722;  Cook  v.  Clay  St.  Hill 
R.  Co.,  60  Cal.  iOA;  Kramm  v.  Stock- 
ton Electric  R.  Co.,  22  Cal.  A.  737, 
136  P  523. 

Colo. — Mollie  Gibson  Cons.  Min., 
etc.,  Co.  V.  Sharp,  5  Colo.  A.  321,  38 
P  860. 

Conn. — Farley  v.  New  Tork,  etc., 
R.  Co..  87  Conn.  328,  87  A  990. 

111. — Brennen  v.  Chicago,  etc..  Coal 
Co.,  241  111.  610.  89  NB  756;  Anthony 
Ittner  Brick  Co.  v.  Ashby,  198  III.  562, 
«4  NE  1109;  Hughes  v.  Danville  Brick 
Co.,  180  111.  A.  603;  Beyer  v.  Peoria, 
etc..  Tract.  Co.,  156  111.  A.  47;  Nord- 
haus  V.  Vandalla  R.  Co..  147  111.  A.  274 
[alt  242  111.  166,  89  NE  974];  Prender- 
gast  V.  Chicago  City  R.  Co.,  114  111.  A. 
156;  Chicago,  etc.,  R.  Co.  v.  Travis,  44 
111.  A.  466.  But  see  Conover  v.  Har- 
rlsburg,  etc.,  Coal  Co.,  161  111.  A.  74 
(holding  that,  in  an  action  brought 
by  a  widow  to  recover  for  the  wrong- 
ful death  of  her  husband  under  the 
Mines  and  Miners  Act,  it  was  error 
to  permit  the  widow  to  testify  that 
her  husband  spent  moat  of  his  time 
at  home  with  her  and  her  children, 
and  that  he  was  the  only  support  she 
bad,  land  that  she  had  no  other  means 
of  support,  but  the  testimony  should 
be  limited  to  the  earnings  of  the 
husband,  his  age,  habits,  and  con- 
dition of  his  health,  and  whether 
the  wife  was   supported  by  him). 

Ind. — Lake  Erie,  etc..  R.  Co.  v. 
Mugg,  132  Ind.  168,  31  NE  564;  Hud- 
son V.  Houser,   123  Ind.  399,   24  NE 


243;.  Vandalla  Coal  Co.  v.  Rlngo, 
(A.)  114  NE  466;  Pennsylvania  Co. 
v.  Re«Bor,  60  Ind.  A.  636,  108  NE  983; 
Cleveland,  etc.,  R.  Co.  v.  Starks,  (A.) 
89  NE  602,  92  NE  64. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Elliott,  2  Ind.  T.  407,   61  SW  1067. 

Iowa. — McCoulIough  -v.  Chicago, 
etc,  R.  Co.,  160  Iowa  524,  142  NW 
67,   47   LRANS  23, 

Kan. — Union  Pac.  R.  Co.  v.  Stern- 
berger,  8  Kan.  A.  131,  64  F  1101. 

Mich. — In  re  Bennett,  160  Mich. 
309,  126  NW  2.  See  also  Philip  v. 
Heraty,  135  Mich.  446,  97  NW  963, 
100  NW  186  (holding  that  evidence 
that  plaintiff  was  not  decedent's  law- 
ful wife,  and  that  deceased  had  a 
lawful  wife  and  children  then  living, 
was  admissible;  but  not  evidence  that 
deceased  had  agreed  to  adopt  plain- 
tiff's two  children  by  hec  first  hus- 
band). 

Mo. — Powell  V.  Union  Pac.  R.  Co., 
255  Mo.  420,  164  SW  628;  Williams  v. 
Chicago,  etc,  R.  Co..  169  Mo.  A.  468, 
155  SW  64;  Springmeyer  v.  Sovereign 
Camp  W.  W.,  163  Mo.  A.  338,  143 
SW  872;  Darks  v.  Scudder-Qale  Gro- 
cer Co.,  146  Mo.  A.  246,  130  SW  430, 
433  [cit  Cyc]. 

Mont. — Mise  v.  Rocky  Mountain 
Bell  TeL  Co,  38  Mont.  521,  100  P 
971.  129  AmSR  659,  16  AnnCas  1189. 

N.  J. — Smith  V.  Barnard,  82  N.  J.  L. 
472,  81  A  736. 

N.  T.— Qulnn  v.  Power,  29  Hun  188. 

Pa. — ^Abel  v.  Northampton  Tract. 
Co.,  212  Fa.  329,   61  A  915. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Long,  87  Tex.  148.  27  SW  113.  47 
AmSR  87,  24  LRA  637;  Ft.  Worth, 
etc,,  R.  Co.  v.  Stalcup,  (Civ.  A.) 
167  SW  279;  Texas,  etc.,  R.  Co. 
V.  Keith,  (Civ.  A.)  163  SW  142; 
Holland  v.  Class.  (Civ.  A.)  146 
SW  671  (abandonment  of  wife); 
International,  etc.,  R.  Co.  v.  McVey, 
46  Tex.  Civ.  A.  181,  102  SW  172; 
Standlee  v.  St.  Louis  Southwestern 
R.  Co.,  26  Tex.  Civ.  A.  340,  60  SW 
781;  Galveston,  etc.,  R.  Co.  v.  Bonnet, 
(Civ.  A.)  38  SW  813;  Galveston,  etc, 
R.  Co.  V.  Harris.  (Civ.  A.)  36  SW  776; 
Missouri  Pac.  R.  Co.  v.  Bond,  2  Tex. 
Civ.   A.   104.    20   SW   930. 

Utah. — Evana  v.  Oregon  Short  Line 
R.  Co.,  37  Utah  431,  108  P  638,  Ann 
Casl912C  259;  Chilton  v.  Union  Pac. 
R.  Co..  8  Utah  47,  29  P  963. 

Va. — Simmons  v.  McConnell,  86  Va. 
494,  10  SE  838. 

Ont. — Stephens  v.  Toronto  R.  Co., 
11   Ont.  L.   19,   6  OntWR  657. 

[a]  ■rhTU  it  is  not  error  to  admit 
evidence  that  the  husband  of  de- 
ceased was  a  worthless  person  whose 
services  were  of  little  or  no  value  to 
his  family,  such  evidence  being  rele- 
vant on  the  question  of  pecuniary 
loss.  Standlee  v.  St.  Louis  South- 
western R.  Co.,  26  Tex.  Civ.  A.  340, 
60  SW  781. 

[b]  Average  montUy  coattlba- 
tiOBs  to  Us  lamliya  rapport  at  the 
time  of  his  death  may  be  shown. 
Powley  V,  Swensen,  146  Cal.  471,  80 
P   722. 

[c]  Bpandlar  •(uraiaigu  oa  a  womr 
aa  of  ill  fame  may  be  shown  for  the 
purpose  of  contradicting  testimony 
of  deceased's  mother  that  her  son 
expended  most  of  his  wages  In  sup- 
port of  herself  and  children.  Gal- 
veston, etc..  R.  Co.  V.  Harris,  (Tex. 
Civ.  A.)    36  SW  776. 


72.  Qulnn  v.  Power,  29  tlun 
(N.  T.)  183  (holding  that,  in  an  action 
by  a  father  for  the  negligent  killing 
of  his  son,  letters  written  by  such 
son  tending  to  show  affection  and  good 
intentions  toward  his  father  and 
family  were  inadmissible  in  evi- 
dence). 

73.  Roth  V.  Blen,  33  Oh.  Cir.  CU 
480,  15  Oh.  Clr.  Ct.  N,  S.  109  [aff  87 
Oh.    St    483,    102    NE    1119]. 

74.  Beaumont  Tract.  Co.  v.  DU- 
worth,    (Tex.   Civ.   A.)    94   SW   8C2. 

75.  U.  S.— Swift  v.  Johnson,  138 
Fed.  867,  71  CCA  619,  1  LRANS  1161. 

111. — Callaway  v.  Spurgeon,  63  111. 
A.  671. 

Kan. — ^Atchison,  etc.,  R.  Co.  v.  Fa- 
Jardo.  74  Kan.  314,  86  P  301,  6  LRA 
NS   681. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thomas,   170  K^.   146,  185  SW  840. 

Mass. — Boyle  v.  Columbian  Fire 
Prooflng  Co.,  182  Mass.  93.  64  NE  726. 

Mich. — Snyder  v.  Lake  Shore,  etc., 
R.   Co..    131   Mich.   418.   91    NW  643. 

Minn. — Kerling  v.  G.  W.  Van  Du- 
sen,  109  Minn.  481,  124  NW  235,  372. 

N.  C. — Irvin  v.  Southern  R.  Co., 
164  N.  C.  5,  80  SE  78. 

Tex. — ^Freeman  v.  Carter,  (Civ.  A.) 
81  SW  81 ;  Gulf,  etc.,  R.  Co.  v.  Brown, 
33  Tex.  Civ.  A.  269,  76  SW  794;  Mis- 
souri, etc.,  R.  Co.  v.  Gilmore,  (Civ. 
A.)  53  SW  61;  International,  etc.,  R. 
Co.  v.  Knight,  (Civ.  A.)  46  SW  167; 
Ft.  Worth,  etc.  R.  Co.  v  Hyatt,  12 
Tex.  Civ.  A.  436,  34  SW  677. 

Wash. — ^Dean  v.,  Oregon  B.,  etc, 
Co.,  44  Wash.  564,  87  P  824. 

Wis. — Potter  v.  CSilcago,  etc.,  R. 
Co.,  22  Wis.  615. 

[a]  Thus  (1)  in  an  action  for  the 
death  of  a  servant  brought  under  the 
Federal  Employers'  Liability  Act, 
where  plaintiff  was  the  mother  of  de- 
ceased, the  recovery  being  limited  to 
the  pecuniary  benellts  which  she 
would  have  received  by  the 'continu- 
ance of  the  life  of  the  child,  evi- 
dence of  the  amount  of  his  contribu- 
tion to  her  support,  oc  his  failure  to 
contribute.  Is  immaterial.  Irvin  v. 
Southern  R.  Co.,  164  N.  C.  6,  80  SE  78. 
(2)  In  an  action  for  the  death  of  an 
infant  daughter  Ave  years  old.  where 
the  mother  testified  generally  as  to 
the  nature  and  extent  of  the  child's 
services  and  the  expense  of  clothing 
the  child,  the  refusal  to  allow  her  to 
answer  questions  as  to  whether  the 
child's  disposition  was  kindly,  tract- 
able, and  obedient,  as  to  whether  her 
services  would  increase  oi*  diminish, 
and  the  striking  out  of  her  testimony 
that  what  the  chll&  earned  would 
about  equal  the  expense  of  her  main- 
tenance, was  prejudicial  error,  since 
her  opinion  or  judgment  was  not  a 
conclusion,  but  had  a  tendency  to 
prove  pecuniary  demages.  Sceba  v. 
Manistee  R.  Co.,  189  Mich.  308,  165 
NW    414.    LRA1918C    1090. 

76.  Gulf,  etc.,  R.  Co.  v.  Prazak, 
(Tex.   Civ.   A.)    181   SW   711. 

77.  Di  Frisco  v.  Wilmington  City 
R.  Co.,  20  Del.  527,  67  A  906. 

78.  Augusta,  etc,  R.  Co.  v.  Kil- 
llan.  79  Ga.  234,  4  SE  165  (holding 
that,  in  an  action  for  the  death  of 
plaintiff's  husband,  an  inquiry  as  to 
personal  expenses  of  deceased,  to  be 
deducted  from  the  amount  of  re- 
covery, was  not  limited  to  his  food 
and  clothing,  but  his  habits,  station 
in  life,  and  means  and  manner  of  liv- 
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ages."  In  an  action  for  death  cattsed  by  unlaw- 
ful homicide,  evidence  of  defendant's  general  repu- 
tation as  an  honorable,  peaceable,  and  law-abiding 
citizen  is  inadmissible.^ 

[f  2451  (4)  Income  or  Earning  Capacity  of  De- 
ceased— (a)  In  GeneraL  Where  the  damages  are 
not  compensatory,  but  strictly  punitive  in  their  na- 


ture, evidence  of  the  earning  capacity  of  decedent  is 
not  admissible.'^  On  the  other  hand,  where  the  dam- 
ages are  compensatory,  evidence  as  to  the  income  or 
earning  capacity  of  decedent  is  admissible.**  Evi- 
dence of  this  character  tends,  in  connection  with 
other  evidence,  to  show  thi^  extent  of  the  loss  sus- 
tained by  the  beneficiaries.**' 


Ing,  mlgfat  be  ahown  for  the  consid- 
eration of  the  Jury). 

79.  Boos  V.  Minneapolis,  etc.,  R. 
Co..  127  Minn.  381,  149  NW  660.. 

80.  Vawter  T.  Hultz,  112  Mo.  6$3. 
20  SW  689. 

8L  LoulaylUe,  etc.,  R.  Co.  v.  Teg- 
ner,  125  Ala.  593,  28  S  610;  Buckalew 
V.  Tennessee  Coal,  etc.,  Co.,  112  Ala. 
146.  20  S  606. 

83.  U.  S.-rBaltimore,  etc.,  R.  Co. 
V.  Mackey,  157  U.  8.  72,  15  SCt  491,  39 
L.  ed.  624;  Louisville,  etc..  R.  Co.  v. 
Clarke,  152  U.  S.  230,  14  SCt  579,  38 
Li.  ed.  422;  District  of  Columbia  v. 
Woodbury,  136  U.  S.  460,  10  SCt  990, 
34  L.  ed.  472;  Grand  Trunk  Western 
R.  Co.  V.  Reddlck,  160  Fed.  898,  88 
CCA  80;  Hovue  v.  Chicago,  etc,  R. 
Co.,  Q2  FM.  366;  Hall  v.  Oalveston, 
etc.,  R.  Co.,  39  Fed.  18;  Serensen  v. 
Northern  Pac.  R.  Co.,  45  Fed.  407; 
Morris  v.  Chicago,  etc,  R.  Co.,  26  Fed. 
22. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  194  Ala.  51,  69  8  125;  Sloss- 
Sheflleld  Steel,  etc.,  C».  r.  Cole,  191 
Ala.  626.  68  S  142;  Central  of  Georgia 
R.  Co.  T.  Alexander,  144  Ala.  257.  40 
S  424;  Rclter-Connolly  Mfg.  Co.  v. 
Hamlin,  144  Ala.  192,  40  S  280;  Louls- 
ville,  etc.,  R.  Co.  v.  Jones,  130  Ala. 
466,  30  S  586;  Bessemer  Land,  etc., 
Co.  V.  Campbell,  121  Ala.  50,  26  S 
793,  77  AmSR  17:  Richmond,  etc.,  R. 
Co.  V.  Hammond,  93  Ala.  ISl,  9  S 
677. 

Cal. — Peters  v.  Southern  Pac  Co., 
160  Cal.  48,  116  P  400. 

Fla. — Louisville,  etc,  R.  Co.  v, 
Jones,  34   S  246. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Jones.  132  Ga.  189,  63  SB  834; 
Wrlghtsville,  etc.,  R.  Co.  v.  Gornto. 
129  Ga.  204,  58  SE  769;  Georgia  Cent. 
R.  Co.  V.  Perkerson,  112  Ga.  923,  38 
SB  366.  53  LRA  210;  Western,  etc,  R. 
Co.  V.  Moore,  94  Ga.  467,  20  SB  640: 
Central  R.  Co.  v.  Rouse,  77  Ga.  393,  t 
SB  307;  Central  R.,  etc.,  Co.  v.  Roach, 
64  Ga.  635. 

Hawaii. — Ferreira  v.  Honolulu  Rap- 
id Transit,  etc.,  Co.,  18  Hawaii  616. 

III. — Mahlstedt  v.  Ideal  Lighting 
Co..  271  111.  154.  110  NE  795,  AnnCas 
1917D  209;  Pittsburg,  etc.,  R.  Co.  v. 
Klnnare,  203  111.  388,  67.  NE  826  [aff 
105  111.  A.  5661;  St.  Louis,  etc,  R.  Co. 
V.  Dorsey,  189  111.  261,  59  NE  598; 
Chicago,  etc.,  R.  Co.  v.  May,  108  111. 
288;  Schneider  v.  Chicago  R.  Co.,  177 
111.  A.  334;  Foster  v.-  Shepherd,  164 
111.  A'.  199  [rev  on  other  grounds  258 
111  164,  101  NE  411,  46  LRANS  167, 
AnnCasl914B  672];  Prendergast  v. 
Chicago  City  R.  Co.,  114  111.  A.  156; 
Chicago,  etc.,  R.  Co.  v.  Pearson,  82 
111.  A.  605  [aff  184  111.  386,  56  NE 
633];  Hcyer  v.  Salsbury,  7  111.  A.  93. 

Ind. — V^ndalla  Coal  Co.  v.  Rlngo, 
(A.)  114  NE  466;  Southern  Indiana 
R.  Co.  V.  Moore,  (A.)   71  NE  516. 

Iowa. — Johnston  v.  Delano,  175 
Iowa  498,  154  NW  1013;  Nolte  v. 
Chicago,  etc.,  R.  Co.,  166  Iowa  721, 
147  NW  192;  Meggfson  v.  James 
Maine,  etc.,  Co.,  160  Iowa  541,  Wl  NW 
1074;  Dufree  v.  Wab.ish  R.  Co..  156 
Iowa  644.  136  NW  695;  Pearl  v.  Oma- 
ha, etc.  R.  Co..  115  Iowa  635,  88  NW 
1078;  Spaulding  v.  Chicago,  etc.,  R. 
Co..  98  Iowa  206,  67  NW  227;  Fish  v. 
Illinois  Cent.  R.  Co.,  96  Iowa  702,  65 
NW  995:  Lowe  v.  Chicago,  etc.,  R. 
Co..  89  Iowa  420,  66  NW  519;  Wheelan 
V.  Chicago,  etc,  R.  Co.,  85  Iowa  167, 
52  NW  119;  Beems  v.  Chicago,  etc., 
R.  Co.,  58  Iowa  150,  12  NW  222. 

Kan, — Coffeyvllle  Min.,  etc..  Co.  v. 
Carter.  65  Kan.  665.  70  P  653;  Cof- 
feyvllle   Mln.,   etc.,    Co.    v.    Carter,    65 


Kan.  565,  70  P  636. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thomas,  170  Ky.  146,  186  SW  840; 
Louisville,  etc.,  R.  Co.  v.~  HoUoway, 
168  Ky.  262,  181  SW  1126;  Chesa- 
peake, etc,  R.  Co.  V.  Hosklns,  164  Ky. 
575.  176  SW  29;  Louisville,  etc..  R  Co. 
V.  Cox,  126  SW  1056;  Louisville  R<  Co. 
V.  Will,  66  SW  628,  23  KyL  1961; 
Southern  R.  Co.  v.  Evans,  63  SW  445, 
23  KyL  668;  Louisville,  etc,  R.  Co.  v. 
Graham,  98  Ky.  688,  34  SW  229,  17 
KyL  1229;  Cincinnati,  etc.,  R.  Co.  v. 
Sampson,  97  Ky.  65,  30  SW  12,  16 
KyL  819;  Louisville,  etc,  R.  Co.  v. 
Case,  9  Bush  728. 

Me. — Oakes  v.  Maine  Cent.  R.  Co., 
96  Me.  103.  104,  49  A  418. 

Md: — Baltimore,  etc,  R.  Co.  v. 
Howard  County,  113  Md.  404,  77  A 
930;  Electric  Light,  etc,  Co.  v.  Lusby, 
100  Md.  634.  60  A  248. 

Mass. — Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93,  64 'NE 
726;  Welch  v.  New  York,  etc.,  R.  Co., 
182  Mass.  84,  64  NB  695;  Mulhall  v. 
Fallon,  176  Mass.  266,  67  NB  386,  79 
AmSR   309,  64   LRA  934. 

Mich. — Love  v.  Detroit,  etc,  R.  Co.. 
170  Mich.  1,  135  NW  963;  Storrs  v. 
Grand  Rapids,  110  Mich.  483,  68  NW 
258. 

Minn. — Clapp  v.  MlnneapoUa,  etc, 
R.  Co.,  36  Minn.  6,  29  NW  340,  1 
AmSR  629;  Opsahl  v.  Judd,  SO  Minn. 
126,  14  NW  675;  Shaber  v.  St.' Paul, 
etc.,  R.  Co.i  28  Minn.  103,  9  NW 
57.''.. 

Mo. — Boyd  v.  Missouri  Pac  R.  Co., 
249  Mo.  110,  155  SW  13..AnnCasl914D 
87:  Jones  v.  Kansas  City,  etc..  R.  Co.. 
178  Mo.  628,  77  SW  890.  101  AmSR 
434;  Loomis  v.  Metropolitan  St.  R. 
Co.,  188  Ho.  A.  208,  175  SW  143; 
KIser  v.  Metropolitan  St.  R.  Co.,  188 
Mo.  A.  169.  175  SW  98;  Hawkins  v. 
Missouri  Pac.  R.  Co.,  182  Mo.  A.  323, 
170  SW  459;  Williams  v.  Metropoll 
tan  St.  R.  Co..  141  Mo.  A.  826,  126 
SW  622;  Pratt  v.  Missouri  Pac 
R.  Co.  139  Mo.  A.  602,  122  SW 
1125. 

N.  H. — Dillon  V.  Hudson,  Pelham, 
etc,  R.  Co.,   73  N.  H.   867,  62  A  93. 

N.  T. — Mclntyre  v.  New  York  Cent. 
R.  Co.,  37  N.  Y  287;  TUley  v.  Hudson 
River  R.  Co.,  29  N.  Y.  252,  86  AmD 
297;  Meng  v.  Emigrant  Industrial 
Sav.  Bank,  169  App.  Div.  27,  164 
NYS  609;  Boyce  v.  New  York  City  R. 
Co.,  126  App.  Div.  248,  110  NYS  393; 
Fajardo  v.  New  York  Cent.,  etc,  R. 
Co..  84  App.  Div.  354,  82  NYS  912; 
Geary  v.  Metropolitan  St.  R.  Co.,  73 
App.  Div.  441,  77  NYS  54;  Selfter 
v.  Brooklyn  Heights  R.  Co.,  55  App. 
Div.  10.  66  NYS  1107  Crev  on  other 
grounds  169  N.  Y.  264.  62  NB  349]; 
Meyer  v.  Hart,  23  App.  Dtv.  131,  48 
NYS    904. 

N.  C— Witte  V.  Atlantic  Coast  Line 
R.  Co.,  171  N.  C.  309,  88  SE  435; 
Burns  V.  Ashboro,  etc.,  R.  Co.,  125 
N.   C.    304,    34    SB   495.  ' 

Pa. — Buckman  v.  Philadelphia  R. 
Co.,  232  Pa.  851,  81  A  332;  McDyer 
v.  Eastern  Penrsylvania  R.  Co:,  227 
Pa.  641,  76  A  841;  Pennsylvania  R. 
Co.  v.  Adams,  55  Pa.  499;  Bourke  v. 
Railroad  Co.,   1  LackLegRec  108. 

Porto  Rico. — Didrlcksen  v.  Ameri- 
can R.  Co.,   5  Porto  Rico  Fed.   401. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Johnston.  78  Tex.  636,  15  SW  104; 
Dallas,  etc..  R.  Co.  v.  Spicker,  61  Tex. 
427.  48  AmR  297;  Kansas  City,  etc., 
R.  Co.  v.  Starr,  (Civ.  A.)  194  SW  637; 
San  Antonio,  etc.,  R.  Co.  v.  Gal- 
bralth  (Civ.  A.)  185  SW  901; 
Southern  Tract.  Co.  v.  Hulbert 
(Civ.     A.)     177     SW     651;     Rader     v. 


Galveston,  etc.,  R.  Co.,  (Civ.  A.)  137 
SW  718;  Brush  EDectric  Light,  etc. 
Co.  v.  Lefevre.  (Civ.  A.)  65  SW  396 
[rev  on  other  grounds  93  Tex.  604.  57 
SW  640,  77  AmSR  898,  49  LRA  771]; 
Galveston,  etc,  R.  Co.  v.  Gormley, 
(Civ.  A.)  £5  SW  488;  Galveston,  etc., 
R.  Co.  v.  Leonard.  (Civ.  A.)  29  SW 
955;  International,  etc.,  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  A.  210,  21  SW  63. 

Utah. — Pool  V.  Southern  Pac  Co.,  7 
Utah  808,  26  P  664. 

Va. — Baltimore,  etc,  R.  Co.  v. 
Wightman,  29  Oratt.  (70  Va.)  431,  26 
AmR  384. 

Wash. — ^Halverson  v.  Seattle  EHec- 
trlc  Co.,  86  Wash.  600,  77  P  1058. 

Wis. — Secord  v.  John  Schroeder 
Lumber  Co.,  160  Wis.  1,  160  NW  971; 
Ryan  v.  Oshkosh  Gas  Light  Co..  13!i 
Wis.  466.  120  NW  t64jJWUtse  v.  TU- 
den,  77  Wis.  162.  46  NW  234. 

[a]  MwUnmot  that  a  iimrtir  drnr 
a  aiUaiT  <is  such  was  admissible  on 
the  question  of  his  earning  power, 
although  a  person's  salary  as  a  min- 
ister is  not  conclusive  of  the  extent 
of  his  earnings.  (Hiesapeake,  etc,  R. 
Co.  V.  Hosklns,  164  Ky.  575,  176  SW 
29. 

Vb]  BrlAMM*  Im  AMMUUat'a  be- 
luuf. — ^Testimony-  that  deceased  pro- 
posed to  work  for  the  witness  for  a 
certain  sum  was  admissible  to  rebut 
plalntlfTs  evidence  that  the  earnings 
of  deceased  were  greater  than  such 
sum.  Galveston,  etc,  R.  Co.  v.  Har- 
ris, (Tex.  Civ.  A/)  36  SW  776. 

[c]  By  whom  Bhowa^— (1)  The 
earning  capacity  of  deqedent  can  be 
shown  by  the  testimony  of  a  person 
having  knowledge  as  to  the  fact  of 
the  Average  earnincs  of  the  deceased. 
Chicago,  etc,  R.  Co.  v.  Ponn,  191 
Fed.  682,  112  CCA  228;  Nolte  v.  Chi- 
cago, etc,  R.  Cte.,  166  Iowa  721,  14t 
NW  192.  (2)  The  wife  Is  a  compe- 
tent witness  aa  to  decedent's  earn- 
ings. Pearl  t.  Omaha,  etc.,  R.  <%., 
116    Iowa   636,   88   NW   1073. 

[d]  Stanltatloa  of  nil*<— In  tin  ac- 
tion by  a  father  as  administrator  of 
his  wife,  who  was  killed  by  negli- 
gence, leaving  children,  the  value  of 
her  earnings,  and  the  probability  that 
the  childreiv  would  have  received  an 
estate  Increased  by  such  earnings  on 
the  death  and  intestacy  of  their  fath- 
er, cannot  be  considered  in  estimat- 
ing damages.  Ttlley  v.  Hudson  River 
R.  Co.,  24  N.  Y.  471.  473  [expl  Meekin 
V.  Brooklyn  Heights  R.  (io..  164  N.  T. 
145,  68  NE  50.  31  NYClvProc  241,  79 
AmSR  635,  51  LRA  237  (where  the 
reason  was  assigned  as  follows:  "One 
ground  of  estimating  the  damages, 
which  the  }ury  were  instructed  to 
take  Into  consideration,  was  the  ex- 
pectancy of  the  children  of  the  de- 
ceased In  the  fruits  of  her  earnir^s 
in  the  business  of  making  shirts.  In 
which  she  was  engaged.  It  was  con- 
ceded that  these  earnings,  immedi- 
ately upon  being  realised,  became  the 
property  of  her  husband;  and  that 
the  only  way  In  which  the  children 
could  be  benefited  by  them  would  bo 
by  succeeding  to  them  as  the  next 
of  kin  of  their  father.  In  the  event 
of  his  continuing  to  own  them,  of 
their  surviving  him,  and  of  his  dy- 
ing Intestate.  It  seems  to  me  that 
this  Is  too  remote,  and  that  it  Is  not 
within  the  meaning  of  the  statute"). 

83.  Louisville,  etc.  R.  Co.  v. 
Clarke,  162  U.  8.  280,  14  SC»  579.  30 
L.  ed.  422.  See  also  cases  supra  note 
82;  and  Larson  v.  Chicago,  etc.  K. 
Co.,  160  111.  A.  247,  249  (holding  that 
the  probable  earnings  of  the  deceased 
should  be  conslde.red  from  facts  "and 
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Earnings  at  time  of  dmfh.  For  the  purpose  of 
shovriDg  the  earning  capacity  of  decedent,  evidence  is 
admissible  to  show  what  he  was  earning  at  the  time 
of  his  death,  or  immediately  prior  thereto.** 

Wbether  evidence  limited  to  earMngs  at  time  of 
death.  While  there  is  some  authority  to  the  con- 
trary ,*»  the  weight  of  authority  is  to  the  effect  that 
evidence  as  to  the  earning  capacity  of  decedent  is 
not  necessarily  limited  to  a  showing  of  what  he  was 
earning  at  the  time  of  his  death,'*  and  in  strict 
accordance  with  the  principle  of  these  decisions  is 
the  view  held  in  many  jurisdictions,  although  not  con- 
curred in~by  all  courts,  tha/t  evidence  tending  to'  show 
a  probable  increase  in  earning  capacity  is  admis- 
sible."^ It  has  also  been  held  that  evidence  to  show 
decedent's  earning  capacity  in  another  occupation 
followed  by  him  is  admissible,**  in  the  absence  of 
any  evidence  that  decedent  had  permanently  aban- 
doned such  calling  or  become  incapacitated  from  fol- 
lowing it.**  And  it  has  been  held  permissible  to  in- 
troduce evidence  of  the  earning  capacity  of  deceased 
for  a  period  extending  back  :^rom  the  timtf^of  his 
death  to  his  young  manhood.*" 

AmoimtB  spent  by  decedent  on  his  family.    To 


show  the  amonnt  of  earnings,  evidence  of  what  de- 
ceased spent  on  his  family  is  admissible  in  default 
of  better  evidence.*^  But  it  may  be  overcome  by 
evidence  that  he  derived  it  otherwise  than  from  bis 
earnings." 

SpeSal  aptitude  for  trade.  Where  decedent  was 
a  minor,  evidence  of  special  aptitude  for  the  trade  in 
which  he  was  engaged  may  be  considered  in  deter- 
mining his  earning  capacity.** 

Inventory  of  decedent's  personal  property.  The 
inventory  of  decedent's  personal  property  filed  by 
the  administrator  and  her  anjinal  account  as  such  are 
not  admissible  for  the  purpose  of  showing  decedent 's 
ability  to  earn  and  accumulate  money.** 

[i  246]  (b)  Increase  or  Diminntioa  in  Earn- 
ing Capacity.  While  there  is  authority  to  the  con- 
trary,** the  better  view  is  that  evidence  is  admissible 
which  tends  to  show  the  probability  of  decedent's 
earning  a  greater  income  or  of  receiving  prt^motion 
in  the  particular  vocation  in  which  he  is  engaged.** 
Nevertheless,  to  be  admissible,  the  evidence  must 
relate  to  such  facts  as  actually  existed  at  the  time 
of  decedent's  death,"  and,  such  as  would  make  it 
reasonably  certain  that  the  increase  would  have  oc- 


clrcumstances  shown  by  the  evidence, 
considered  In  connection  with  the 
lury'8  knowledge,  observation  and  ex- 
perience in  the  ordinary  affairs  of 
life"). 

84.  Ala. — ^Alabama  Great  Southern 
R.  Co.  V.  McWhorter,  156  Ala.  269,  47 
S  84;  Central  of  Oeorgla  R.  Co.  v. 
Alexander.  144  AU.  257,  40  S  424 
(where  It  was  said  that  this  was  a 
fair  criterion  of  his  earning  capac- 
ity); Reiter-ConnoUy  Mfg.  Co.  v. 
Hamlin,  144  Ala.  192,  40  S  280;  Cen- 
tral Fdy.  Co.  v.  Bennett,  144  Ala.  184, 
39  S  S74,  113  AmSR  32,  1  LRANS 
1150. 

N.  T. — ^Austin  V.  Metropolitan  St. 
R.  Co..  Ill  App.  Dlv.  260.  97  NTS 
740;  Faiardo  v.  New  York  Cent.,  etc., 
R.  Co.,  84  App.  Dlv.  354,  82  NYS  912. 

Pa. — Boggess  v.  Baltimore,  etc,  R. 
Co..  234  Pa.  379,  83  A  SS6. 

Tex. — St.  Louis,  eta,  R.  Co.  v. 
Johnston,  78  Tex.  .536,  15  SW  104. 

Wash. — Halverson  v.  Seattle  Elec- 
tric Co.,  36  Wash.  600,  77  P  1058. 

[a]  Tims,  in  an  action  for  the 
benefit  of  a  husband  for  the  wrong-, 
ful  death  of  his  wife,  who  had  been 
living  apart  from  him  for  several 
years  and  conducting  an  Independent 
business,  evidence  of  her  weekly 
earnings  for  six  months  prior  to  her 
death  was  admissible.  Austin  v. 
Metropolitan  St.  R  Co.,  97  NTS  740. 

85.  Hamman  v.  Central  Coal,  etc., 
Co.,  166  Mo.  232,  66  SW  1091  (holding 
that  there  was  no  error  In  refusing 
to  admit  evidence  as  to  what  de- 
ceased earned  the  year  before  he  was 
killed). 

se.  Grand  Trunk  Western  R.  Co. 
V.  Reddlck,  160  Fed.  898.  88  CCA  80; 
Central  Fdy.  Co.  v.  Bennett,  144  Ala. 
184,  39  S  574.  113  AmSR  32,  1  LRA 
NS  IIBO;  Louisville,  etc..  R.  Co.  v. 
Thomas.  170  Ky.  145,  186  SW  840; 
International,  etc.,  R.  Co.  v.  Ormond, 
64  Tex.  485. 

87.  See   Infra   S    246. 

88.  See  infra  {247. 

89.  Alabama  Great  Southern  R. 
Co.  V.  McWhorter,  156  Ala.  269,  47  S 
84. 

90.  Grand  Trunk  Western  R.  Co. 
V.  Reddlck.   160  Fed.  898,  88  CCA  80. 

91.  Memphis  Cons.  Gas.  etc..  Co. 
V.  Lettson,  135  Fed.  969,  68  CCA  453 
[certiorari  den  197  U.  S.  623,  26  SCt 
800.  49  L.  ed.  911]. 

99.  Memphis  Cons.  Gas,  etc..  Co.  v. 
Lettson.  135  Fed.  969.  68  CCA  453 
[certiorari  den  197  U.  S.  623,  25  SCt 
800,  49  L.  ed.  911]. 

93.  Sneyder  v.  Lake  Shore,  etc., 
R.  Co.,   131   Mich.   418.   91    NW   643. 

94.  Cooper  V.  North  Carolina  R 
Co.,  140  N-.  C.  209,  62  SB  932.  3  LRA 


NS  891,  6  AnnCas  71.  Conipar*  Ra- 
der  V.  Galveston,  etc.,  R.  Co.  (Tex. 
Civ.  A.)  187  SW  718  (holding  that.  In 
an  action  by  adult  children  for  dam- 
ages for  the  death  of  their  mother, 
inventories  of  her  property  flled  by 
the  administrator  are  admissible  in 
evidence  to  show  what  the  children 
Inherited,  and  as  giving  a  basis  for 
the  calculation  of*  the  mother's  in- 
come from  the  property). 

96.  Colorado  Coal,  etc,  Co.  v. 
Lamb,  6  Colo.  A.  266,  40  F  261. 

[a]  BMMHm  for  tlila  vl«Wi>— "Such 
proof  Is  altogether  too  problemati- 
cal and  uncertain  as  a  basis  of  dam- 
ages. There  are  always  possibilities 
of  promotion  and  advancement  for 
every  person.  Whether  any  given 
person  will  reap  the  harvest  depends 
on  his  personal  qualities,  his  indus- 
try, his  zeal,  and  the  duration  of  his 
life.  It  is  Impossible,  >ln  the  nature 
of  things,  for  proof  to  be  Introduced 
which  shall  cover  the ,  various  ele- 
ments In  the  problem.  As  courts 
have  held  in  similar  cases,  all  evi- 
dence of  this  description  is  entirely 
inadmissible."  Colorado  Coal,  etc., 
Co.  V.  Lamb,  6  Colo.  A.  255,  267,  40 
P  261. 

98.  Ala. — Central  Fdy.  Co.  v.  Ben- 
nett, 144  Ala.  184,  39  S  574,  113  AmSR 
32,   1   LRANS  1160. 

Iowa. — Lawrence  v.  Sioux  City,  172 
Iowa  320.   154  NW  494.  / 

Ky. — Louisville,  etc,  R.  Co.  v. 
Thomas,  170  Ky.  145,  185  SW  840. 

Nebr. — Armstrong  v.  Union  Stock 
Yards  Co.,  92  Nebr.  258,  142  NW  158. 

N.  T. — Geary  v.  Metropolitan  St. 
R.  Co..  73  App.  Dlv.  441.  77  NTS  64; 
Beecher  v.  Long  Island  R.  Co.,  53 
App.    Dlv.    324,   66   NYS   «42. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Johnston,  78  Tex.  536,  15  SW  104; 
International,  etc..  R.  (io.  v.  Ormond, 
64  Tex.  485;  Galveston,  etc.,  H.  Co.  v. 
Ford,  (Civ.  A.)  46  SW  77.  See  also 
Southern  Tract.  Co.  v.  Hulbert,  (Civ. 
A.)  177  SW  551  (holding  that  the 
damages  sustained  by  a  widow  and 
children  In  the  death  of  the  husband 
and  father  is  not  measured  alone  by 
the  wages  earned  by  the  husband 
and  father  at  the  time  of  his  death, 
but  that  the  Jury  may  consider  a  pe- 
cuniary value  beyond  the  amount  of 
his  earnings  by ,  his  labor  or  voca- 
tion). 

See  also  supra  {  201. 

[a]  Baksons  for  thla  •vUnr. — (1) 
"There  is  considerably  more  basis 
for  these  considerations  and  far  less 
speculation  involved  than  is  sanc- 
tioned by  the  authorities  which  per- 
mit a  Jury  to  consider  the  possibil- 
ity of  a  father  or  mother  inheriting 


from  a  son,  modified  by  the  chances 
of  his  surviving  them,  or  his  be- 
coming married  and  having  a  family 
to  support  and  to  Inherit  his  prop- 
erty." Geary  v.  Metropolitan  St.  R. 
Co.,  73  App.  Dlv.  441,  443,  77  NTS 
54.  (2)  There  Is  no  conclusive  pre- 
sumption of  law  that  the  present 
earnings  of  an  able-bodied,  active, 
and  Intelligent  young  man,  under  ^6 
years  of  age,  will  not  be  Increased 
In  the  future.  .The  court  will  not  re- 
verse as  excessive  a  Judgment  for 
damages  resulting  from  his  death, 
solely  upon  the  ground  that  such 
present  earnings  are  so  small.  Arm- 
strong v.  Union  Stock  Tards  Co.,  93 
Nebr.  258,  140  NW  158. 

[b]  Bnle  applisd. — (1)  In  an  ac- 
tion for  the  death  of  a  person  em- 
ployed In  a  city  Are  department,  it 
appearing  that  deceased  had  risen 
four  grades  In  the  service,  and  was 
strong  and  of  steady  habits,  evidence 
showing  the  different  grades  of  ad- 
vancement above  the  position  held  by 
deceased  was  admissible,  It  being 
proper  for  the  Jury  to  consldei'  the 
prospects  of  his  being  advanced  and 
earning  a  greater  salary.  Geary  v. 
Metropolitan  St.  R.  Co.,  73  App.  Dlv. 
441.  77  NTS  54.  (2)  Where  there  la 
evidence  that  deceased  had  been 
bright,  economical,  and  industrious, 
the  Jury  Is  not  limited  In  assessing 
damages  to  his  earning  capacity  at 
the  time  of  his  death,  but  can  con- 
sider his  probable  Increased  earning 
capacity.  Central  Fdy.  Co.  v.  Ben- 
nett, 144  Ala.  184.  39  S  674,  113  AmSR 
32,    1   LRANS  1150. 

[c]  Death  of  cUId  before  beconi- 
iag  %  wage  ••tnsr.— The  principle 
under  consideration  has  been  ex- 
tended In  a  case  which  holds  that  the 
fact  that  a  child's  death  occurred  be- 
fore It  besame  a  wage  earner  does 
not  prevent  a  showing  as  to  the  prob- 
able value  of  Its  services  for  the 
years  following  Its  death  In  an  ac- 
tion by  its  administrator  under  a 
survival  statute.  Love  ~v.  Detroit, 
etc.,  R.  Co.,  170  Mich.  1.  135  NW  963. 

97.  Central  Fdy.  Co.  v.  Bennett, 
144  Ala.  184,  39  S  574,  113  AmSR  32, 
1  LRANS  1150;  Brown  v.  .Chicago, 
etc.,  R.  Co..  64  Iowa  652.  21  NW  198; 
Geary,  v.  Metropolltati  St.  R.  Co.,  73 
App.  Dlv.  441,  77  NYS  54;  Bonnet  v. 
Galveston,  etc..  R.  Co.,  89  Tex.  72,  33 
SW  334.  See  also  Lawrence  v.  Sioux 
City.  172  Iowa  320.  154  NW  494  (hold- 
ing that.  In  an  action  for  the  death  of 
a  girl  18  y^ars  old,  where  the  mother 
testified  to  facts  tending  to  show 
talent  on  decedent's  part  for  drawing, 
and  that  she  Intended  to  prepare  her- 
self to  teach  drawing,  evidence  as  to 
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cnrred  in  the  future  but  for  the  death  ;■*  and  it  has 
been  held  that  evidence  of  specific  salaries  of  higher 
positions  is  not  competent.'* 

Diminution  of  eaniing  capacity.  In  line  with  the 
weight  of  authority  in  respect  of  evidence  as  ta 
increase  in  deceased's  earning  ctq>acity,  it  is  held 
that  it  is  proper  to  consider  whether  his  earning 
capacity  would  have  diminished.^ 

[$  247]  (c)  Earning  Capacity  in  Other  Occu- 
pations or'  Trade.  Evidence  is  competent  to  show 
the  earnings  of  decedent  in  an  occupation  different 
from,  and  more  remun^ative  than,  the  occupation 
in  which  he  was  engaged  at  the  time  of  his  death,^ 
01^  that  he  was  skilled  in  trades  other  than  the  one 
in  which  he  was  engaged  at  the  time  of  his  death;* 
and  this  is  so,  although  at  the  time  of  his  death  he 
had  ceased  to  follow  the  other  employment,*  pro- 
vided his  capacity  to  follow  it  acceptably  has  not 
been  impaired,''  and  provided  he  has  not  perma- 
nently abandoned  it.*  Where  evidence  of  this  char- 
acter has  been  introduced,  it  is  competent  to  show 
by  cross-examination  or  direct  proof  that  decedent 
was  not  competent  to  fill  any  better  position  than 
the  one  he  held  at  the  time  of  his  death.^ 

[(  248]  (d)  Profits  from  Business.  Profits 
from  capital  invested  in  business  by  decedent,  either 


individually  *  or  in  partnership  with  others,*  cannot- 
ordinarily  be  considered  on  the  question  of  damages 
for  wrongful  death,  since  it  is  the  loss  of  the  indi- 
vidual earning  power  that  is  to  be  considered.*" 
Nevertheless,  where  the  element  of  personal  earn- 
ings predominates  largely  over  a  comparatively 
small  and  incidental  investment  of  capital  by  de- 
cedent in  a  business  carried  on  by  him  individually, 
it  is  permissible  to  show  the  weekly  or  monthly 
amount  g^ven  by,  deceased  to  his  family,^'  since  it  is 
a  fair  inference  that  the  sums  of  money  so  given 
come  from  his  earnings,  and  such  proof  is  admissible 
to  show  earning  power  at  least  to  the  extent  of  the 
amount  so  furnished.*'  And  it  has  been  held  that, 
where  deceased  received  a  salary  as  manager  of  a 
partnership  business,  or  where  in  compensation  for 
his  management  he  was  to  receive  a  percentage  of 
the  profits,  his  share  of  the  profits  may  be  shown." 
[i  249]  (6)  Proper^  Accumulated  by  De- 
ceased. In  some  jurisdictions  it  is  held  that  evi- 
dence is  admissible  as  to  the  amount  of  property 
which  decedent  had  accumulated,  as  bearing  on  the 
question  of  damages,  and  4i3  tending  to  show  the 
reasonable  expectation  of  pecuniary  benefit  which 
would  have  accrued  to.  the  beneficiaries  from  the 
continuance  of  his  life.^*    In  others,  a  contrary  rule 


the  salary  of  teachers  en^ged  In 
that  work  In  the  same  city  was  com- 
petent as  bearing:  on  the  earning  ca- 
pacity which  decedent  might  have 
had  if  she  had  lived). 

se.  Central  Fdy.  Co.  v.  Bennett, 
144  Ala.  1S4,  39  S  574,  1}3  AmSR  32, 
1  LRANS  1150;  Brown  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  652,  21  NW  193; 
Fajardo  v.  New  York  Cent.,  etc.,  R. 
Co.,  84  App.  Dlv.  354,  82  NTS  912; 
Bonnet  v.  Galveston,  etc.,  R.  Co.,  89 
Tex.  72,  33  SW  334. 

[a]  Bta*  apvUM. — (1)  Although 
there  was  evidence  that  deceased  }ust 
before  his  death  was  preparing  him- 
self to  become  a  machinist  and  engi- 
neer, evidence  as  to  the ,  wages  that 
machinists  and  engineers  ordinarily 
receive  was  properly  excluded,  since 
the  probability  of  his  becoming  an 
engineer  and  machinist  was  too  re- 
mote, contingent,  and  speculative  to 
throw  any  light  on  his  probable  fu- 
ture earnings.  Bonnet  v.  Galveston, 
etc.,  R.  Co.,  89  Tex.  72.  33  SW  334. 
(2)  It  is  not  permissible  to  prove 
that  flremen,  when  they  had  sufflclent 
experience  and  had  acquired  the  reg- 
ular skill,  were  sometimes  employed 
as  engineers  and  paid  an.  Increased 
compensation,  where  there  is  no  evi- 
dence that  deceased  possessed  the 
skill  required  for  such  employment, 
and  where  it  was  uncertain  that  he 
would  ever  have  acquired  it.  Brown 
v.  Chicago,  etc..  R.  Co.,  64  Iowa  652, 
21  NW  .193.  (3)  It  is  not  permissi- 
ble to  prove  the  earning  capacity  of 
k  man  proficient  In  a  trade,  where  the 
evidence  shows  that  decedent  was 
an  apprentice  with  very  limited  ex- 
perience. Such  evidence  is  too  spec- 
ulative and  remote.  Central,  Fdy. 
Co.  V.  Bennett,  144  Ala.  184,  39  S  674, 
113  AmSR  32,  1  LRANS  1160.  (4) 
It  was  improper  to  allow  evidence  as 
to  the  anjount  of  wages  decedent 
would  now  be  receiving  but  for  his 
death,  where  It  appears  that  this  ex- 
pectation was  based  upon  the  hy- 
pothesis that  the  business  of  the  firm 
would  continue  to  be  prosperous,  and 
that  Its  prosperity  was  dependent 
upon  conditions  of  peace  or  war  pre- 
vailing in  the  South  American  repub- 
lics, in  which  the  Arm  did  business. 
Pajardo  v.  New  York  Cent.,  etc.,  R. 
Co.,    84    App.    Dlv.    854,    82    NYS    912. 

99.  Geary  v.  Metropolitan  St.  R. 
Co.,  73  App.  Div.  441,  77  NYS  64. 

[a]  B*««oB  for  raUb— It  would 
"unduly   emphasize   the   right  of  the 


Jury  to  consider  the  question  as  to 
whether  the  decedent  would  likely 
ever  earn  a  larger  salary  or  re- 
ceive greater  compensation,  ana  tend 
to  make  them  regard  as  probable 
what  is  at  most  only  possible." 
Geary  v.  Metropolitan  St.  R.  Co.,  73 
App.   Dlv.    441,    444.   77    NYS   64. 

1.  Western,  etc.,  R.'  Co.  v.  Moore, 
94  Qa.  457,  20  SB  640;  Georgia  R. 
Co.  v.  Plttman,  73  Oa.  826;  Central 
R.,  etc.,  Co.  v.  Roach,  64  Oa.  635; 
Beecher  v.  Long  Island  R.  Co.,  53 
App.   Dlv.   324,   66   NYS  642. 

a.  Alabama  Great  Southern  R.  Co. 
V.  McWhorter,  166  Ala,  269,  47  S  84; 
Christian  v.  Columbus,  etc.,  R.  Co., 
90  Ga.  124,  16  SE  701;  Wilson  v.  Chi- 
cago City  R.  Co..  164  111.  A.  682: 
Burns  v.  Ashboro,  etc.,  R.  Co.,  12S 
N.  C.  304.  34  SB  495. 
'  [a]  Oplidoii  VTldaiiM  of  witnesses 
as.  to  the  value  of  deceased's  services 
In  occupations  in  which  he  had  never 
engaged  is  not  admissible.  Atlanta, 
etc.,  R.  Co.  V.  Newton,  86  Oa,  517,  11 
SE  776. 

3.  Alabama  Steel,  etc.,  Co.  v.  Ortf- 
fln,  149  Ala.  423,  42  S  1034. 

[a]  Bvldemo*  that  lie  wm  laam- 
iag  >  trade  other  than  the  one  in 
which  he  was  engaged,  and  that  ar- 
tisans in  that  trade  earned  a  certain 
amount  per  day  and  had  employment 
for  a  certain  number  of  'days  In  the 
year  is  likewise  Inadmissible  as  re- 
lating to  matters  of  speculation. 
Ohio  Valley  Trust  Co.  v.  Wernke,  42 
Ind.    A.    326.    84    NE    999. 

4.  Alabama  Oreat  Southern  R.  Co. 
v.  McWhorter.  156  Ala.  269.  47  S  84; 
Alabama  Steel,  etc.,  Co.  v.  Griffln,  149 
Ala.  423,  42  S  1034;  Christian  v.  Co- 
lumbus, etc.,  R.  Co.,  90  Ga.  124,  16  SE 
701.  , 

5.  Alabama  Great  Southern  R.  Co. 
V.  McWhorter,  156  Ala.  269.  47  S  84; 
Alabama  Steel,  etc.,  Co.  v.  Griffln,  149 
Ala.  423,  42  S  1034;  Christian  v.  Co- 
lumbus, etc.,  R.  Co.,  90  Ga.  124,  15 
SE  701. 

S.  Alabama  Great  Southern  R.  Co. 
v.  McWhorter,  156  Ala.  269,  47  S  84; 
Alabama  Steel,  etc..  Co.  v.  Griffln, 
149  Ala.  423,  42  S  1034. 

7.  Burns  v.  Ashboro,  etc.,  R.  Co., 
126  N.  C.  304,  34  SE  496. 

8.  Spreen  v.  Erie  R.  Co.,  219  N.  Y. 
533,  114  NE  1049,  LRA1918C  1086; 
Boggess  V.  Baltimore,  etc.,  R.  Co., 
234  Pa.  379,  88  A  356. 

9.  Read  v..  Brooklyn  Heights  R. 
Co.,    32   App.    Dlv.    603,    63   NYS    209; 


Boggess  V.  Baltimore,  etc.,  R.  Co.. 
234  Pa.  379,  387.  83  A  366;  McCracken 
V.  Consolidated  Tract.  Co.,  201  Pa. 
384,  60  A  832. 

"Profits  arising  from  a  partnership 
business  are  produced  in  part  at  least 
by  the  capital  invested,  or  by  the 
services  of  the  partners,  or  by  both. 
Profits  thus  derived  are  not  a  fair 
measure  of  the  earning  power  of  one 
of  the  partners.  In  a  suit  to  recover 
damages  for  personal  injuries.  It  is 
the  loss  of  the  Individual  earning 
power  that  is  to  be  considered,  and 
not  earnings  or  income  from  capital 
invested  by  the  injured  party  either 
individually  or  in  connection  with 
others."  Boggess  v.  Baltimore,  etc., 
R.  Co.,  supra. 

[a]  BnU  kpplled. — Proof  of  the 
profits  realiied  by  plaintiff's  intes- 
tate as  one  o^  the  members  of  a  part- 
nership engaged  in  performing  con- 
tracts, secured  by  competitive  bid- 
ding, with'  a  municipality  for  the 
cleaning  out  of  sewers,  etc..  in  which 
business  there  is  Invested  by  mutual 
contribution  of  the  partners  some 
16,000  or  $6,000,  is  not  competent 
upon  the  question  of  damages,  espe- 
cially where  it  doek  not  appear  that 
plaintiff's  intestate  devoted  any  time 
or  energy  to  the  business,  or  that 
he  was  in  any  way  essential  to  the 
business,  except .  that  he  advanced 
money  to  buy  materials,  purchase 
tools,  and  pay  the  men  employed  by 
the  partnership.  Read  v.  Brooklyn 
Heights  R.  Co.,  82  App.  Dlv.  50S,  S3 
NYS  209. 

[b]  Tk*  rsasona  for  the  rol*  ex- 
cluding proof  of  profits  are  just  as 
cogent  in  an  action  for  wrongful 
death  as  in  an  action  for  personal 
injuries  not  resulting  in  death. 
Spreen  v.  Erie  R.  Co.,  219  N.  Y.  633. 
114  NE  1049,  LRA1918C  1086. 

10.  See  cases  supra  this  section. 

11.  Spreen  v.  Erie  R.  Co..  219 
N.  Y.  533,  114  NE  1049,  LRA1918C 
1086;  Boggess  v.  Baltimore,  etc,  R. 
Co.,  284  Pa.  379,  83  A  368. 

U.  Boggess  V.  Baltimore,  etc.,  R. 
Co..   234   Pa.   379,  83  A  366. 

13.  Boggess  V.  Baltimore,  etc,  R. 
Co.,  234  Pa.  379,  83  A  366. 

14.  U.  S. — Hall  V.  Galveston,  etc., 
R.  Co.,  39  Fed.  18. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Fleming.  194  Ala.  51,  69  S  125:  Louis- 
ville, etc..  R.  Co.  v.  York,  128  Ala. 
305,  30  S  676;  Bessemer  Land,  etc, 
Co.  V.  Campbell.  121  Ala.  60,  25  S  793, 


For  later  oases,  aarelopments  and  eliaaf**  In  the  law  see  cumulative  Annotations,  same  title,  page  a>}d  note  number. 
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prevails.^* 

[$  250]  (6)  Value  of  Services  and  Oontribn- 
tions  Where  Deceased  a  Minor.  The  general  rule  ia 
that  in  an  action  by  parents  to  recover  for  the 
wrongful  death  of  their  minor  child,  evidence  of  the 
value  of  such  child's  services  or  of  hii  capacity  to 
render  service  is  adniissi()le  for  the  purpose  of  en- 
hancing the  damages,  although  the  recovery  is  not 
necessarily  limited  to  the  value  of  such  services.*' 
So  the  actual  contributions  made  by  a  minor  to  his 
parents  have  been  held  admissible  for  t)ie  purpose 
of  arriving  at  the  pecuniary  loss  caused  by  his 
death.!'  In  Louisiana,  the  usufruct  which  the  par- 
.  ent  enjoys  on  the  estate  of  his  child  does  not  extend 
to  any  estate  which  the  child  may  acquire  by  his 
own  labor,'*  and>hence  the  earnings  of  a  minor,  save 
as  t.l'.e  indication  of  his  capacity  to  furnish  the  sup-' 
port  which  in  case  of  necessity  the  parent  would 


have  a  right  to  expect,  are  not  to  be  considered  in 
a  suit  by  the  parent  for  his  death.'" 

[$  251]  (7)  Nature  of  Injury.  Where  the  pain 
and  suffering  of  the  deceased  are  an  element  of 
damage,'"  the  bature  of  the  injury  inflicted  may  be 
given  in  evidence  as  bearing  on  the  extent  and  char- 
acter of  the  suffering.*'  However,  when  this  ele- 
ment of  damage  cannot  be  considered,  testimony  as 
to  the  nature  of  the  injury  is  incompetent;^'  but  it 
seems  that  the  admission  of  such  testimony  may  not 
be  harmful  when  the  court  specifically  charges  the 
jury  that  nothing  can  be  allowed  for  the  pain  and 
suffering  endured  by  deceasefi,  nor  for  the  grief  of 
his  relatives,** 

[$  252]  (8)  A«e  and  Number  of  Decedent's 
Children.  Evidence  as  to  the  number  and  ages  of 
decedent's  children  is  admissible  in  an  action 
brought  by  the  widow  in  her  own  right,**  or  by  an 


77  AmSR  17;  McAdory  v.  Louisville, 
etc..  R.  Co.,  94  Ala.  272,  10  S  507. 

Colo. — Hayes  v.  Williams,  17  Cplo. 
465,  30  P  352;  Denver,  etc.,  R.  Co.  V. 
''Voidward,  4  Colo.  1;  Kansas  Pac  R. 
<:o.  V.  Lundln,  3  Colo.  94. 

Ind. — LoulsnUe.  etc..  H.  Co.  V. 
Wright,  134  Ind.  609.  34  NB  314. 

Iowa. — Dulree  v.  Wabasb  R.  Co., 
155  Iowa  544.  136  NW  695;  Spauldln«r 
V.  Chicago,  etc.,  R.  Co.,  98  Iowa  205, 
67  NW  227;  Walters  v.  Chicago,  etc., 
R.  Co.,  41  Iowa  71;  Lawrence  V.  Bir- 
ney,   40   Iowa  377. 

Kan. — Kansas  Pac.  R.  Co.  v.  Cut- 
ter, 19  Kan.  83.  , 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thomas,  170  Ky.  145.  18B  SW  840; 
.Louisville,  etc.,  R.  Co.  v.  Berry,  96 
Ky.  604,  29  SW  449,  16  KyL  722; 
Louisville,  etc.,  R.  Co.  v.  Mahony,  7 
Bush  235. 

Minn. — Phelps  v.  Winona,  etc,  K. 
Co.,  37  Minn.  485,  35  NW  273,  6 
AmSR  867;  Shaber  v.  St.  Paul,  etc., 
R.  Co.,  28  Minn.  103,  9  NW  575. 

N.  Y. — Koosorawska  v.  Glasser,  8 
NTS  197;  Frank  v.  Otis,  15  NTS  681 
fair  113  N.  Y.  659  mem,  21  N£  415 
mem]. 

Or. — Carlson  v.  Oregon  Short-Line, 
etc.,  R.  Co.,  21  Or.  450,  28  P  497. 

Pa. — ^Wlest  V.  Blectrlc  Tract.  Co., 
200  Pa.  148,  49  A  891,  58  LRA  666; 
Catawlaaa  R.  Co.  v.  Armstrong,  52 
Pa.  282;  Pennsylvania  R.  Co.  v.  Mc- 
Closkey,  23  Pa.  526. 

Wis. — Tuteur  v.  Chicago,  etc.,  R. 
Co..  77  Wis.  505,  46  NW  897;  Castello 
v.  Landwehr,  28  Wis.   522. 

[a]  TliTia  (1)  where  it  was  made 
to  appear  that  decedent  was  earning 
$3  to  $4  a  day,  that  he  was  only  23 
years  old  and  that  he  had  saved  none 
of  his  earnings  and  had  no  property, 
the  court  said:  "This  later  circum- 
stance was  proper  for  the  considera- 
tion of  the  jury  as  bearing  upon  the 
injury  to  the  estate  of  the  decedent 
by  reason  of  his  death.  It  follows, 
we  think,  that  it  was  a  proper  ex- 
planation of  the  absence  of  property 
saved  to  show  that  he  was  support- 
ing a  dependent  family  on  such  earn- 
ings. The  evidence  was  received  for 
that  purpose  alone,  and  it  was  not 
error."  Duf  ree  v.  Wabash  R.  Co.,  155 
Iowa  544,  547,  136  NW  695.  (2)  It  is 
error  to  limit  a  recovery  to  the 
amount  deceased  contributed  to  the 
support  of  his  dependent  next  of  kin, 
where  he  had  saved  part- of  his  wages 
after  paying  the  living  expenses  of 
.  himself  and  those  dependent  upon 
him.  Bessemer  Land,  etc.,  Co.  v. 
Campbell,  121  Ala.  50,  25  S  793,  77 
AmSR  17.  (3)  Such  evidence  has 
been  ■  held  sufficient  to  warrant  the 
Jury  In  finding  a  verdict  for  the  bene- 
fit of  dependent  parents  who  have 
been  deprived  of  the  reasonable  an- 
ticipation of  future  pecuniary  assist- 
ance from  a  son.  Louisville,  etc..  R. 
Co.  V.  Thomas.  170  Ky.  145,  185  SW 
840.  (4)  The  recovery,  it  has  been 
held,  must  be  limited  to  the  probable 
earnings  of  deceased  after  he  had  at- 
ri7  C.  J.— 86] 


tained  majority.  Lawrence  v.  Blrney, 
40  Iowa  377. 

[b]  Admlsaloii  of  •vMeiw*  tltat 
daoMMed  left  no  property  Is  not  re- 
versible error.  Koosorowska  v.  Qlas- 
ser,  8  NYS  197. 

16.  Brunswick,  etc.,  R.  Co.  v.  Wig- 
gins, 113  Ga.  842,  39  SB  551,  61  LRA 
613;  Baltimore,  etc.,  R.  Co.  v.  State, 
81  Md.  371,  32  A  201;  Hunn  v.  Michi- 
gan Cent.  R.  Co.,  78  Mich.  613,  44 
NW  502,  7  LRA  600;  Chicago,  etc.,  R. 
Co.  V.  Holmes,  68  Nebr.  826,  94  NW 
1007;  Chicago,  etc.,  R.  Co.  v.  Ham- 
bel,  2  Nebr.  (UnofC.)  607,  89  NW 
643. 

[a]  .B««son  for  mle^— "What  the 
family  would  lose  by  the  death  would 
be  what,  it  was  accustomed  to  re- 
ceive or  has  reasonable  expectation 
of  receiving  in  his  life  time;  and  to 
show  that  the  family  was  poor  has 
no  tendency  towards  showing  wheth- 
er this  was,  or  was  likely  to  be, 
large  or  small.  One  man  contributes 
liberally  In  aid  of  his  poor  relations, 
another  delights  in  contributing  lux- 
uries where  comforts  are  already 
abundant,  but  when  the  contribution 
la  cut  off  in  either  case  the  extent 
of  the  loss  Is  not  measured  by  the 
wealth  or  property  of  the  recipient, 
but  by  the  contribution  itself.  A  dol- 
lar lost,  whether  by  a  poor  man  or  by 
a  rich  man  Is  neither  more  nor  less 
than  a  dollar,  and  a  reasonable  ex- 
pectation of  benefit  to  a  certain 
amount,  must,  when  lost,  be  com- 
pensat<;d  to  the  same  extent,  whether 
the  loser  be  rich  or  ffoor."  Per 
Cooley,  C.  J.,  In  Chicago,  etc.,  R.  Co. 
V.  Bayfield.  37  Mich.  205,  214  [quot 
Hunn  V.  Michigan  Cent.  R.  Co.,  78 
Mich.  513,  629,  44  NW  602,  7  LRA 
500]. 

16.  Colo. — Pierce  v.  Conners,  20 
Colo.  178,  37  P  721,  46  AmSR  279. 

Ga. — Augusta  R.  Co.  v.  Glover,  92 
I  Ga.  132.   18   SB  406. 

111.— Chicago    V.    Scholten.    75    III. 

Md.— United  R.,  etc.,  Co.  v.  Mantlk, 
127  Md.  197,  96  A  261. 

Nebr. — South  Omaha  Water  Works 
Co.  V.  Vocasek,  62  Nebr.  710,  87  NW 
536. 

N.  T. — O'Mara  v.  Hudson  River  R. 
Co.,  38  N.  T.  445.  98  AmD  61;  Klm- 
mer  v.  Weber,  151  N.  T.  417.  45  NB 
860,  56  AmSR  630  frev  81  Hun  596 
mem,  30  NTS  1103  mem]. 

Oh. — Cincinnati  Tract.  Co.  v.  Steph- 
ens, 28  Oh.  Cir.  Ct.  497. 

Pa. — Pennsylvania  R.  Co.  v.  Ban- 
torn,  54  Pa.  495. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Snowden.  44  Tex.  Civ.  A.  509,  99  SW 
865;  Galveston,  etc.,  R.  Co.  v.  Davis, 
22  Tex.  Civ.  A.  335,  54  SW  909; 
International,  etc.,  R.  Co.  v.  Knight, 
(Civ.   A.)    52    SW   640. 

Wash. — Dean  v.  Oregon  R.,  etc., 
Co.,  38  Wash.  585,  SO  P  842;  Atrops 
V.  Costello.  8  Wash.  149,  35  P  620. 

[a]  Speculative  opUUon. '<— Testi- 
mony as  to  what  the  services  of  the 
deceased     would    have     been     worth 


when  he  reached  21  years  of  age,  if 
he  had  lived,  is  Inadmissible  as  be- 
ing purely  speculative  opinion  based 
upon  contingencies  too  remote  and 
uncertain  to  furnish  a  basis  for  the 
measurement  of  damages.  Nave  v. 
Alabama  Great  Southern  R.  Co.,  96 
Ala,  264,  11  S  391. 

17.  Kerllng  v.  Van  Dusen,  -109 
Minn.   481,   124  NW  235,   372. 

18.  Civ.  Code  art  226. 

19.  Bourg  v.  Brownell-Drews 
Lumber  Co.,  120  La.  1009,  45  S  972, 
124  AmSR  448. 

ao.     See  supra  §  211  et  seq. 

31.  Wabash  Screen  Door  v.  Black. 
126  Fed.  721,  61  CCA  639;  Lange  v. 
Schoettler,  115  CaU  388,  47  P  139. 

[a]  Dedazatlons  of  the  Injured 
perMa  as  to  the  nature  of  his  Inju- 
ries may  be  proved  in  order  to  show 
the  extent  of  his  injuries.  Lange  v. 
Schoettler,  115  Cal.  388,  47  P  139. 

[b]  lf»ng11iiy  of  rMulDs  of  do- 
oeased<— Where  the  case  is  of  such 
a  character  that  plaintiff  is  entitled 
to  recover  for  the  physical  pain  and 
suffering  caused  to  the  deceased.  It 
seems  that  evidence  showing  the 
mutilation  of  his  body  is  competent 
as  indicating  the  extent  of  such  Suf- 
fering. Leahy  v.  Southern  Pac.  R. 
Co.,  65  Cal.  150,  3  P  622. 

B2.  Buckalew  v.  Tennessee  Coal, 
etc.,  Co.,  112  Ala.  148,  20  S  606; 
Maney  v.  Chicago,  etc.,  R.  Co.,  49  111. 
A.  106. 

[a]  Under  pnnltlve  statnte. — Un- 
der Code  (1886)  §  2589,  which  gives 
a  right  of  action  for  Injuries  result- 
ing in  death  In  certain  cases,  the 
damages  recoverable  are  "entirely 
punitive"  and  in  no  sense  compensa- 
tory. Therefore,  where  there  Is  no 
dispute  as  to  how  the  deceased  came 
to  his  death.  It  is  proper  to  exclude 
the  testimony  of  witnesfes  tending  to 
show  the  condition  of  the  decedent's 
body  when  found.  Buckalew  v.  Ten- 
nessee Coal,  etc.,  Co.,  112  Ala.  146, 
20  S  606. 

as.  St.  Louis,  etc.,  R.  Co.  v.  Hicks, 
79  Fed.  262,  24  CCA  563. 

84.  U.  S. — Atchison,  etc.,  R.  Co. 
V.  Wilson.  48  Fed.  67,  1  CCA  25  (Mis- 
souri statute). 

Fla. — Bscambla  Electric  Light,  etc.. 
Co.  V.  Sutherland,  61  Fla.  167,  65  S 
83.  . 

111. — Cook  V.  Big  Muddy-Cartervllle 
Min.  Co..  249  111.  41.  52.  94  NE  90. 

Mo. — Holmes  v.  St.  Louis,  etc.,  R. 
Co.,  176  SW  1041;  Boyd  v.  Missouri 
Pac.  R.  Co..  236  Mo.  54,  139  SW  561; 
Fisher  v.  Central  Lead  Co.,  156  Mo. 
479.  66  SW  1107;  O'Mellla  v.  Kansas 
City,  etc..  R.  Co.,  115  Mo.  206,  21  SW 
503;  Schlereth  v.  Missouri  Pac.  R. 
Co..  115  Mo.  87,  21  SW  1110;  Soeder 
V.  St.  Louis,  etc.,  R.  Co..  100  Mo.  673, 
13  SW  714,  18  AmSR  724;  Tetherow 
V.  St.  Joseph,  etc.,  R.  Co.,  98  Mo.  84, 
11  SW  310.  14  AmSR  617:  Burton  v. 
Kansas  City.  181  Mo.  A.  427,  168  SW 
889;  Hartnett  v.  United  R.  Co..  162 
Mo.  A.  564.  142  SW  750;  Brinkman 
V.  Oottenatroeter,  153  Mo.  A.  851,  134 
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administrator  in  the  widow's  favor;*'  in  an  action 
brought  by  the  widow  for  the  benefit  of  herself  and 
children;*'  or  in  an  action  brought  by  the  admin- 

'  istrator  where  by  statute  the  damages  recovered 
accrue  to  the  benefit  of  the  family  of  deceased;*' 
or  of  all  the  distributees  alike.*'  So  it  has  been 
held  that,  where  a  minof  child  sues  for  the  death  of 
his  father,  the  existence  of  the  mother  and  of  five 
other  children  who  were  also  entitled  to  recover 
pecuniary  damages  may  be  shown  as  bearing  in  some 
degree  on  the  extent  of  the  recoveiy  in  behalf  of 
plaintiff.**    On  the  other  hand,  where  suit  is  brought 

-by  the  administratrix  for  her  own  benefit  as  next 
of  kin,  evidence  as  to  the  number  of  her  children 
who  are  not  next  of  kin  to  decedent  is  not  admis- 
sible.30 

In  action  for  the  benefit  of  tbe  estate  of  decedent, 
brought  by  his  personal  representative,  the  intro- 
duction of  such  evidence  has  been  refused  under 
some  statutes,'*  but  allowed  under  others.'* 
Under  surrival  statutes,  where  the  administrator 


is  entitled  to  recover  what' decedent  woUld  have  re- 
covered if  he  had  lived  to  bring  the  suit  to  a  suc- 
cessful issue,  evidence' as  to  decedent's  family  is 
immaterial  and  inadmissible,"  and  is  calculated  to 
mislead  the  jury.'*  > 

[$  253]  (9)  Financial  Condition  of  Benefi- 
ciaries, Family,  or  Kext  of  Kin.  In  an  action  by 
an  administrator  for  the  benefit  of  the  estate,  evi- 
dence that  the  income  of  the  wife  was  insufScient  to 
support  her  is  not  competent.*"  Evidence's  to  the 
pecuniary  condition  of  the  beneficiaries  designated 
by  statute  under  which  the  suit  is  brought  is  inad- 
missible wTiere  this  statute  provides  for  recovery 
of  a  fixed  penalty  in  case  a  recovery  is  warranted.*' 
So  according  to  a  considerable  number  of  decisions, 
in  actions  to  recover  the  pecuniary  damages  sus- 
tained by  beneficiaries  designated  by  statute,  evi- 
dence as  to  the  financial  condition  and  circumstances 
of  the  beneficiaries  is  likewise  not  admissible  for 
any  purpose  whatever;"  but  this  view  is  probably 


SW  584;  Ogan  v.  Missouri  Pac  R. 
Co..   142  Mo.  A.  248,  126   SW  191. 

Wis.— Abbot  V.  McCadden,  81  Wl8. 
563.  51  NW  1079,  29  AmSR  910. 

[s]  The  reason  Is  that  on  the 
husband's  death  the  widow  becomes 
responsible  for  the  care  of  the  chil- 
dren. Atchison,  etc.,  R.  Co.  v.  Wil- 
son, 48  Fed.  .57  (construing  Missouri 
statute);  Tetherow  v.  St.  Joseph,  etc., 
R.  Co.,  98  Mo.  74,  11  SW  310,  14 
AmSR  617;  Mulcairns  v.  JanesvUle, 
67  Wis.  24.  29  NW  565. 

as.  Jacoby  v.  Chicago,  etc.,  R. 
Co.,  165  Wis.  610,  161  NW  751,  164 
NW  88;  Hamann  v.  Mllwaul<ee  Bridge 
Co.,  136  Wis.  39,  116  NW  854;  Mul- 
cairns V.  Janesville,  67  Wis.  24,  29 
NW  665. 

ae.  U.  S.— Felton  v.  Splro,  78  Fed. 
576,  24  CCA  321. 

Ga. — Darby  v.  Moore,  144  Ga.  7B8, 
87  SB  1067. 

111. — Claffy  V.  Chicago  Dock,  etc., 
Co..  249  111.  210,  94  NE  551;  Hughes 
V.  Danville  Briclc  Co.,  180  111.  A.  603; 
Boyer  v.  Northwestern  El.  R.  Co.,  174 
111.  A.  161;  Beard  v.  Skeldon,  13  111. 
A.   54    [as  113   111.   584]. 

Mich.  —  Breckenf  elder  v.  Ijake 
Shore,  etc,  R.  Co.,  79  Mich.  660,  44 
NW  957. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Davis,  104  Tenn.  442,  58  SW  296. 

37.  U.  S. — Baltimore,  etc.,  R.  Co. 
V.  Mackey,  157  U.  S.  72,  15  SCt  491, 
39  L.  ed.  624  [aft  19  D.  C.  282]. 

Ind.- — Howard  County  v.  Legg,  110 
Ind.  479,  11  NE  612;  Hunter  v.  Con- 
ner, 26  Ind.  A.  41,  59  NE  50. 

Kan. — Coffeeville  Min.  Co.  v.  Car- 
ter, 65  Kan.  565.  70  F  635. 

N.  T. — ^Harrison  v.  New  York  Cent., 
etc..  R.  Co.,  195  N.  T.  86,  87  NE  802; 
liOckwood  V.  New  York,  etc.,  R.  Co., 
98  N.  Y.  523;  Boyce  v.  New  York 
City  R.  Co.,  126  App.  Div.  248,  110 
NYS  393 

Utah.-<:hilton  v.  Union  Pac.  R.  Co., 
8  Utah  47,  29  P  963  [writ  of  error 
dJsm  163  U.  S.  708,  16  SCt  1207,  41 
L.  ed.  308];  Poole  v.  Southern  Pacific 
R.  Co.,  7  Utah  303,  26  P  654  [rev  on 
other  grounds  160  U.  S.  438,  16  SCt 
338,   40  L.   ed.   485].  t 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Sherman,  30  Gratt.  (71  Va.)  602. 

S8.  Louisville,  etc..  R.  Co.  v. 
Young,  168  Ala.  551,  53  S  213;  Louis- 
ville, etc.,  R.  Co.  V.  Banks.  132  Ala. 
471,  31  S  573;  Alabama  Mineral  R. 
Co.  V.  Jones,  114  Ala.  519,  21  S  507, 
62  AmSR  121. 

39.  Galveston,  etc.,  R.  Co.  v.  Con- 
treras,  31  Tex.  Civ.  A.  489,  72  SW 
1051. 

30.  Murphy  v.  Erie  R.  Co.,  202 
N.  Y.   242.  95  NE  699. 

[a]  The  Tummva  umaitntA  is  that  it 
would  place  before  the  Jury  extrane- 
ous   facts    calculated    to    Incite   sym- 


pathy and  to  Induce  a  verdict  based 
on  elements  of  loss  not  contemplated 
by  the  statute.  Murphy  v.  Brie  R. 
Co.,  202   N.   Y.   242,  95   NB  699. 

31.  Southern  R.  Co.  v.  Bvans,  63 
SW  445,  23  KyL  568. 

[a]  SeMos  for  thla  view. — The 
criterion  of  recovery  is  the  damages 
to  decedent's  estale  by  the  destruc- 
tion of  his  power  to  earn  money  to 
be  decided  by  consideration  of  his 
earning  capacity,  coupled  with  the 
probable  duration  of  his  life,  and  In 
such  action  the  admission  of  evidence 
that  he  left  a  wife  and  several  chil- 
dren is  error.  Southern  R.  Co.  v. 
Evans,  63  SW  445,  23  KyL  668. 

[b]  KannlaBB  error. —  In  Ken- 
tucky, som^  decisions,  while  holding 
that  it  is  erroneous  to  admit  evidence 
that  decedent  left  a  wife  and  chil- 
dren, have  considered  the  error  in  so 
doing  as  harmless  and  not  a  ground 
for  reversal.  Louisville,  etc.,  R.  Co. 
V.  Tafte,  106  Ky.  585,  50  SW  850,  21 
KyL  64  (holding  that,  inasmuch  as 
the  widow  and  children  had  the  right 
to  be  in  court,  emd  were  in  court, 
the  error  in  the  admission  of  such 
evidence    was    harmless);    Louisville, 

.etc.,  R.  Co.  V.  Kelly,  100  Ky.  421,  38 
SW  852,  40  SW  452,  19  KyL  69;  Cin- 
cinnati, etc.,  R.  Co.  V.  Sampson,  97 
Ky.  65,  30  SW  12,  16  KyL  819  (where 
the  court  said  that  the  admission  of 
evidence  that  deceased  left  one  child 
was  not  reversible  error  when  the 
condition  of  the  family  was  not  made 
an  element  of  damage  in  any  instruc- 
tion). 

33.  Nlcoll  V.  Sweet,  163  Iowa  683, 
144  NW  615,  LRA1918C  1099,  AnnCas 
1916C  661  [overr  Beems  v.  Chicago, 
etc.,  R.  Co..  58  Iowa  150,  12  NW  222, 
and  cit  Donaldson  v.  Mississippi, 
etc.,  R.  Co.,  18  Iowa  280.  87  AmD 
391  (where  the  court  said  that  it 
"would  not  be  understood,  however, 
as  determining  that  evidence  as  to 
the  number  of  ages  of  his  children 
[were]  strictly  proper")];  Dufree  v. 
Wabash  R.  Co.,  156  Iowa  644,  136  NW 
695;  Louisville,  etc.,  R.  Co.  v.  Ma- 
hony,  7  Bush  (Ky.)  235  (under  for- 
mer statute). 

[a]  Beason  for  thla  vlow.— -The 
evidence  as  to  the  number  of  de- 
ceased's children  is  admissible  to 
the  same  extent  aa  evidence  of  his 
marriage  for  the  purpose  of  showing 
an  Incentive  to  thrift  and  accumular 
tlon.  NicoU  V.  Sweet.  163  Iowa  683, 
144  NW  615,  LRA1918C  1099,  AnnCas 
1916C  661. 

33.  Oliver  v.  Houghton  County  St. 
R.  Co.,  138  Mich.  242,  101  NW  530; 
Kesler  v.  Smith.  66  N.  C.  154.  See 
also  Parson  v.  Gore-Keenan  Co,,  229 
Fed.  765  (holding  that  where  suit  is 
brought  by  the  personal  representa- 
tive  under  a  survival  statute   under 


which  the  trial  court  has  nothing  to 
do  with  the  distribution  of  the 
amount  recovered,  evidence  of  the 
age  and  condition  of  the  beneficiary 
is  inadmissible  as  bearing  on  the 
question  of  damages). 

34>.     Kesler  v.  Smith,  «6  N.  C.  154. 

36.  Southern  R.  Co.  v.  Bvans,  65 
SW  445,  23  KyL  568. 

[a]  The  tr^a  cxltexlon  is  the  dam- 
age to  the  estate  of  decedent  by  the 
destruction  of  his  power  to  earn 
money.  Southern  R.  Co.  v.^Evans,  63 
SW  445,  23  KyL  568. 

36.  Weller  v.  Chicago,  etc.,  R.  Co.. 
120  Mo.  635,  23  SW  1061.  25  SW 
532. 

87.  <7al.— Green  v.  Southern  Pac- 
Co.,  122  Cal.  563,  66  P  677;  Mahoney 
v.  San  Francisco,  etc,  R.  Co.,  110  Cal. 
471,  42  P  968,  43  P  618. 

Ga. — Central  R.  Co.  v.  Moore,  61 
Ga.  151. 

Ida. — Holt  v.  Spokane,  etc,  R.  Co., 
4  Ida.  443,  35  P  39. 

Ind; — Indianapolis,  etc  R.  Co.  v. 
Pltzer,  109  Ind.  179.  6/NE  310.  10  NE 
70,  58  AmR  387;  Delphi  v.'  Lowery. 
74  Ind.  620,  39  AmR  98.  ' 

Md. — Consolidated  Gas,  etc,  C!o.  v. 
State,  109  Md.  186,  206,  72  A  651  [cit 
Cyc]. 

Mich. — Chicago,  etc  R.  Co.  v.  Bay- 
field, 37  Mich.  205,  214  (where  the 
view  above  stated  is  laid  down  as  the 
general  rule;  this  decision,  however, 
contains  a  dictum  which  seems  to 
recognize  an  exception  in  the  case  of 
beneficiaries  or  the  parents  of  a 
minor  child,  and  it  is  said  that,  where 
the  child  was,  a  very  young  child, 
evidence  of  tlieir  financial  circum- 
stances might  be  admissible  "because 
it  tends  to  establish  a  moral  obliga- 
tion to  demand  assistance  in  the 
future  from  one  at  the  time  inca- 
pable of  giving  it."  And  see  infra 
note  40  where  this  exception  is  recog- 
nized). 

Minn. — ^Kerllng  v.  Van  Dusen,  109 
Minn.  481,  124  NW  235,  372  (holding 
that,  in  an  action  for  damages  re- 
sulting from  the  death  of  a  minor, 
the  amount  of  the  contributions  from 
the  minor  to  his  parents  and  the  per- 
sonnel of  the  household  of  which  he 
was  a  member  may  be  shown  for  the 
purpose  of  arriving  at  the  pecuniary 
los.s  caused  by  his  death;  beyond 
this  the  financial  condition  of  the* 
next  of  kin  is  immaterial). 

[a]  Baaaona  aaalgnad  for  nle^ — 
(1)  "Such  evidence  is  never  admis- 
sible In  a  case  of  this  character,  for 
the  very  simple  reason  that  the  ex- 
tent of  defendant's  responsibility  for 
the  Results  of  his  negligence  i.'i  not 
to  be  measured  by  conditions  as  to 
affluence  or  poverty  of  the  injured 
party  at  the  time  of  suffering  the  in- 
jury,   since    that    is   a   condition    for 
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ag^ainst  the  weight  of  authority.**  •  A  considerable 
number  of  decisions  hold  that  evidence  aa  to  the 
financial  circumstances  of  the  beneficiaries  is  admis- 
sible lor  the  purpose  of  showing  dependency  on 
cleceased,**  and  that  they  have  sustained,  or  prob- 
ably -will  sustain,  pecuniary  loss  by  reason  of  the 


-vrhtch    the.  defendant   Is    In   no   way 
responsible."      Green      v.      Southern 
Pac.      Co.,    122    Cal.    5«3,    565,    55    P 
S77.        (2)    If    the   pecuniary    circum- 
stances of  the   beneficiaries  may.  be 
conaldered,    their    poverty    would    in- 
crease the  damages  and  their  wealth 
decrease  them,  and  this  would  estab- 
lish   a   rule   of   damages  unknown    to 
the   statute  and  repugnant  to  the  one 
named  by  it.     Chicago,  etc.,  R.  Co.  v. 
Bayfield,     37     Mich.     205.      (3)      The 
measure  of  damages  is  the  pecuniary 
loss    sustained  by   the  beneficiary  by 
reason  of  the  death,  and  whether  or 
not   she  has  or  has  not  means  of  her 
o\rn,  she  would  be  equally  entitled  to 
recover    from    defendant    the   amount 
lost   by  her  by  being  deprived  of  the 
support    furnished    by    her    husband. 
Consolidated  Oas,   etc.,   Co.  v.   State, 
109    Md.  186,  206,  72  A  651  [clt  Cyc]. 
(4)     Evidence    of    this    character    Is 
peculiarly    objectionable    as    tending 
to    excite  sympathy  or  prejudice  and 
thus  Influence  the  finding  of  the  Jury. 
Oreen  v.  Southern  Pac.  Co.,  122  Cal. 
563.    55  P  577;  Mahoney  v.  San  Fran- 
cisco, etc.,  R.  Co.,  110  Cal.  471,  42  P 
968,     43    P    518;    Central    R.    Co.    v. 
Moore,    61   Oa.    151,    153.      (5)    "Proof 
of      poverty     of     the     plaintiff     must 
prejudice    the   defendant    by   exciting 
the   sympathy  of  the  Jury,  and  lead- 
ing    them    'to    substitute    sympathy 
for  Justice,  and  to  award  charity  in- 
stead   of    compensation.'  "      Consoli- 
dated Gas,  etc.,  Co.  v.  State,  109  Md. 
186.     201,    206.    72    A    651    [cit    Cyc], 
(6)   Proof  of  ample  means  of  support 
on   the  other  hand  might  induce  the 
Jury  to  withhold  Just  compensation, 
although    misfortune    might    a,t    any 
moment  deprive  plaintiff  of  her  own 
means  of  support.     The  prejudice  to 
be    apprehended   in   the  admission   of 
such    evidence    would    naturally    be 
most    dangerous    to    defendants,    but 
neither  party  should  be  subjected  to 
such  danger.     Consolidated  Gas,  etc., 
Co.  v.  State,  supra. 

[b]  In  ziUnols  (1)  while  It  is 
proper  to  prove  that  the  beneficiaries 
were  supported  by  defendant  (Preble 
V.  Wabash  R.  Co.,  243  111.  340.  90  NE 
716;  Brennen  v.  Chicago,  etc..  Coal 
Co.,  241  III.  610,  89  NE  766;  St.  tiouls, 
etc..  R.  Co.  v.  Dorsey,  189  111.  251,  59 
NE  693;  Pennsylvania  Co.  v.  Keane, 
143  111.  172,  32  NE  260;  Chicago,  etc., 
R.  Co.  V.  May,  108  111.  288),  (2)  evi- 
dence as  to  the  financial  condition 
and  circumstances  of  the  beneficia- 
ries is  not  admissible  for  any  pur- 
pose (Preble  v.  Wabash  R.  Co.,  243 
111.  340,  90  NE  716  [aff  149  111.  A. 
584];  Brennen  v.  Chicago,  etc..  Coal 
Co.,  241  III.  610.  89  NE  756;  Chicago, 
etc,  R.  Co.  v.  Woolridge,  174  111.  330, 
51  NE  701  [rev  72  111.  A.  651  J;  Swift 
V.  Foster,  163  111.  50,  44  NE  837; 
Pennsylvania  Co.  v.'  Keane,  148  111. 
172.  32  NE  260;  Chicago,  etc..  R.  Co. 
v.  Moranda,  93  111.  302,  34  AmR  168; 
Illinois  Cent.  R.  Co.  v.  Baches,  55 
111.   379;   Lee  v.   Toledo,  etc.,  R.  Co., 

■  184  111.  A.  144;  Hughes  v.  Danville 
Brick  Co.,  180  111.  A.  603;  Devlne  v. 
Chicago.  172  111.  A.  246;  Heyer  v. 
Salsbury.   7   III.  A.   93).  ' 

[c]  m  Hebnskft,  it  has  been  held 
that  in  an  action  by  the  wife  for  the 
wrongful  death  of  her  husband,  evi- 
dence as  to  whether  she  was  left  in 
poverty  or  with  ample  means  is  Im- 
maferial.  the  question  being  as  to 
how  much  she  had  lost  from  a  pe- 
cuniary standpoint  by  the  death  of 
her  husband.  Gundy  v.  Nye-Schneld- 
er-Fowler  Co.,  89  Nebr.  599,  131 
NW  964.  Rule  In  action  by  par- 
ents of  minor  child  see  infra  note 
49. 

38.     See  Infra  note  39  et  seq. 

89.    U.  S. — ^Balaklala  Cons.  Copper 


Co.  V.  Reardon,  220  Fed.  684,  136  CCA 
186. 

Ala.-.— Birmingham  R.,  etc.,  Co.  v. 
Mosely,  164  Ala.  Ill,  51  S  424;  Louis- 
ville, etc,  R.  Co.  V.  Jones,  130  Ala. 
456.   30  S  586. 

Fla. — Louisville,  etc,  R.  Co.  v. 
Jones,   34   S   246. 

Iowa. — McCoullough  v.  Chicago, 
.etc.,  R.  Co.,  160  Iowa  524,  142  NW 
67,  47  LRANS  23  (Federal  Employ- 
ers' Liability  Act). 

Mass. — Boyle  v.  Columbian  Fire 
Proofing  Co.,  182  Mass.  93,  64  NE 
726. 

Mich. — ^Peklenk  v.  Isle  Royale 
Copper  Co.,  187  Mich.  644,  163  NW 
1068. 

Mo. — ^Kettelhake  v.  American  C^r, 
etc,  Co.,  171  Mo.  A.  628,  153  SW  552 
[aff  236  U.  S.  311,  35  SCt  355,  59  L. 
ed.  594];  Haehl  v.  Wabash  R.  (So.,  119 
Mo.   325,   24  SW  737. 

N.  Y. — Terhune  v.  Joseph  W.  Cody 
Contracting  Co.,  72  App.  Div.  1,  76 
NYS  255;  Fowler  v.  Buffalo  Furnace 
Co.,  41  App.  Dlv.  84,  68  NYS  223  [app 
dism  160  N.  T.  665  mem,  55  NE  1095 
mem];  Pressman  v.  Mooney,  5  App. 
Div.  121,  39  NYS  44;  Erwin  v.  Never- 
slnk  Steamboat  Co.,  23  Hun  573  [aff 
88  N.  Y.  184].  ' 

Oh. — Cincinnati  St.  R.  Co.  v.  Alte- 
meier,  60  Oh.  St.  10,  53  •  NE  300; 
Lake  Shore,  etc.,  R.  Co.  v.  Reynolds, 
21  Oh.  Clr.  Ct.  402,  11  Oh.  Clr.  Dec- 
701. 

S.  C. — Dutton  V.  Atlantic  Coast 
Line  R.  Co.,  104  S.  C.  16,  88  SE  263 
(Federal  Employers'  Liability  Act). 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Wightman.  29  Gratt.  (70  Va.)  431, 
26  AmR  384  [rev  on  other  grounds 
104  U.  S.  5,   26  L.  ed.  643]. 

Wis. — Wlltse  v.  Tllden,  77  Wis. 
162,  46  NW  234;  Johnson  v.  Chicago, 
etc,  R.  Co.,  64  Wis.  425,  25  NW  223. 

[a]  Thna,  in  an  action  by  a  moth- 
er for  the  death  of  her  son,  evidence 
Is  admissible  to  show  that  plaintiff 
was  divorced  from  her  husband  and 
dependent  upon  the  son.  Wiltse  v. 
Tllden,  77  Wis.  162,  46  NW  234;  Ewen 
v.  Chicago,  etc.,  R.  Co.,  38  Wis.  613. 

40.  Ark. — St.  Louis,  etc,  R.  Co.  v. 
Jacks,  105  Ark.  347,  151  SW  706; 
Ltttle  Rock,  etc.,  R.  Co.  v.  Leverett, 
48  Ark.  333,  3  SW  50,  3  AmSR  230. 

Mich. — Paakvan  v.  Allouez  Mln. 
Co.,  185  Mich.  329,  162  NW  82;  Cooper 
V.  Lake  Shore,  etc.,  R.  Co.,  66  Mtch. 
261.  33  NW  306,  11  AmSR  482  (both 
of  which  were  suits  by  parents  to 
recover  for  the  death  of  a  minor 
child).  [In  note  37  supra,  an  earlier 
Michigan  decision  holds  that,  except 
In  cases  of  this .  character,  evidence 
of  the  financial  circumstances  of  the 
beneficiaries  In  a  suit  for  death  by 
wrongful  act  Is  not  admissible  for 
any  purpose]. 

Mo.— Overholt  v.  'Vieths,  93  Mo. 
432,  6  SW  74,  3  AmSR  557. 

N.  T. — LockwOod  v.  New  York,  etc, 
R.  Co.,  98  N.  Y.  528. 

Oh. — Cincinnati  St.  R.  Co.  v.  AUe- 
meier,  60  Oh.  St.  10.  53  NE  300. 
Contra  Lake  Shore,  etc,  R.  Co.  v. 
Reynolds.  21  Oh.  Clr.  Ct.  402,  11  Oh. 
Clr.  Dec.  701. 

Okl.— Kali  Inla  Coal  Co.  v.  Gbinelli, 
155  P  606. 

Tex. — Gulf.  etc..  R.  Co.  v.  Younger, 
90  Tex.  387,  38  SW  1121;  Internation- 
al, etc,  R.  Co.  v.  Kindred.  57  Tex. 
491;  Southwestern  Portland  Cement 
Co.  v.  Presbltero,  (Civ.  A.)  190  SW 
776;  St.  Louis  Southwestern  R.  Co.  v. 
Bowles,  32  Tex.  Civ.  A.  118.  72  SW 
451;  Houston,  etc.,  R.  Co.  v.  White, 
23  Tex.  Civ.  A.  280.  86  SW 
204;  Galveston,  etc,  R.  Co.  v. 
Davis,  22  Tex.  Civ.  A.  335,  54  SW 
909;  International,  etc,  R.  Co.  v. 
Knight.  (Civ.  A.)   62  SW  640;  Galves- 


death.'"'  Also  some  decisions  hold  that  evidence  of 
this  character  may  be  admitted  even  for  the  putpose 
of  fixing  the  measure  of  damages;*'  but  this  is 
specifically  denied  by  others.*'  Where  the  recovery 
is  limited  by  statute  to  the  fi^ther  of  decedent,  evi- 
dence as  to  the  poverty  of  other  relatives  is,  of 


ton,  etc,  R.  Co.  v.  C:!ody,  20  Tex.  Civ. 
A.  520,  50  SW  135;  Galveston,  etc., 
R.  Co.  V.  Bonnet.  (Civ.  A.)  38  SW 
813;  Sills  V.  Ft.  Worth,  etc.,  R.  Cto., 
(Civ.  A.)  28  SW  908;  Galveston,  etc., 
R.  Co.  v.  Davis,  4  Tex.' Civ.  A.  468,  23 
SW  301. 

Vt. — Lynch  v.  Central  Vermont  R. 
Co..  89  Vt.  363,  95  A  683. 

Wis. — Thoresen  v.  LaCrosse  City  R. 
Co.,  94  Wis.  129,  68  NW  548;  Thomp- 
son V.  Johnston  Bros.  Co.,  86  Wis. 
576,  57  NW  298;  Annas  v.  Milwau- 
kee, etc,  R.  Co.,  67  Wis.  46,  30  NW 
282,  58  AmR  848;  Ewen  v.  Chicago, 
etc.,  R.  Co.,  38  Wla.  613. 

[a]  BnltB  for  death  of  mlaor  oUl- 
dten.  (1)  The  rule  has  been  applied 
most ,  frequently  by  or  in  behalf  of 
parents  for  the  wrongful  death  of 
minor  children.  Paskvan  v.  Alloues 
Mln.  Co.,  185  Mich.  329,  152  NW  82; 
Cooper  V.  Lake  Shore,  etc.,  R.  Co., 
66  Mich.  261,  33  NW  306,  11  AmSR 
482;  Cincinnati  St.  R.  Co.  v.  Alte- 
meier,  60  Oh.  St  10,  15,  18,  60  NE 
300;  Kali  Inla  Coal  Co.  v.  Gbinelli, 
(Okl.)  155  P  606;  Houston,  etc,  R. 
Co.  V.  White,  23  Tex.  Civ.  A.  280,  56 
SW  204;  International,  etc,  R.  Co.  v. 
Knight,  (Tex.  Civ.  A.)  52  SW  640; 
Thompson  v.  Johnston  Bros.  Co.,  86 
Wis.  576,  57  NW  298.  (2)  And  some 
decisions  expressly  limit  the  rule  to 
suits  brought  by  or  in  behalf  of 
parents  of  minor  children.  See 
Michigan  case  supra  note  37;  and  Ne- 
braska case  infra  this' note. 

[b]  la  Vebntato  it  has  been  held 
that  a  patent  may  recover  for  pecuni- 
ary loss  which  it  la  reasonably  prob- 
able he  may  sustain  by  reason  of  the 
death  by  wrongful  act  of  his  minor 
child,  and  in  ascertaining  the  amount 
of  such  pecuniary  loss  evidence  may 
be  received  of  the  circumstances  of 
the  parent.  In  support  of  this  view 
It  was  said:  "The  pecuniary  loss 
which  the  father  might  reasonably  be 
expected  to  suffer  after  the  time 
when  the  deceased  would  have  at-' 
talned  her  majority  by  reason  of  her 
death  would  be  in  the  nature  of 
things  liable  to  be  affected  in  a  large 
degree  by  the  circumstances  of  him- 
self and  family."  Crabtree  v.  Mis- 
souri Pac.  R.  Co.,  86  Nebr.  33,  40, 
124  NW  932,  934,  136  AmSR  663. 
Rule  in  case  of  other  beneficiaries 
see  supra   note  37. 

[c]  Bpeoiflo  iT.stanc—  of  Indalit- 
ednesa.— -While  it  Is  competent  to 
shovr  In  a  general  way  the  financial 
circumstances  of  the  beneficiaries,  it 
has  been  said  that  it  is  of  doubtful 
propriety  to  permit  the  administrator 
to  show  specific  instances  of  indebt- 
edness owing  by  the  beneficiaries,  and 
the  reason  therefor.  Peklenk  v.  Isle 
Royale  Copper  Co.,  187  Mich.  644,  153 
NW  1068. 

[d]  wlier*  •vldenc*  already  ad- 
inltted  sliowa  flnanolal  condition  aa 
fully  as  is  proper,  as  where  plaintiff 
has  been  permitted  to  testify  as  to 
her  general  condition,  an^  that  she 
and  her  daughter  were  compelled  to 
do  the  housework,  a  direct  question 
as  to  her  financial  condition  is  prop- 
erly excluded.  Overholt  v.  Vleths,  93 
Mo.  422.  6  SW  74,  3  AmSR  557. 

41.  Illinois  Cent.  R.  Co.  v.  Cru- 
dup,  63  Miss.  291  (Tennessee  stat- 
ute); Weldele  v.  New  York  Cent., 
etc..  R.  Co..  29  Hun  36  [rev  on  other 
grounds.  95  N.  Y.  274.  47  AmR  41]. 
Bee  also  Fowler  v.  Buffalo  Furnace 
Co.,  41  App.  Div.  84,  58  NYS  223  [app 
dlsm  160  N.  Y.  665  mem,  55  NE  1095 
mem]  (which  perhaps  sustains  this 
view). 

48.  International,  etc,  R.  Co.  v. 
Kindred.  57  Tex.  491;  Southwestern 
Portland  Cement  Co.  v.  Presbltero, 
(Tex.  Civ.  A.)   190  SW  776. 


1364    [17  C.  J.] 


DEATH 


[§§  253-254 


conrae,  inadmissible/' 

[(  254]  (10)  Health  and  Phyaieal  Conditioii  of 
Beneficiaries.  According  to  a  number  of  decisions, 
evidence  as  to  the  health  and  physical  condition  of 
the  beneficiaries  is  not  relevant  to  any  issue,  and 
not  admissible  for  any  purpose.**  On  the  other 
hand  evidence  of  this  character  has  been  held  ad- 
missible to  establish  the  dependency  of  the  bene- 

43.  LIpp  V.  Otis,  etc,  Co.,  161 
N.  Y.  559.  66  NE  79. 

44.  Seattle  Blectric  Co.  v.  Hart- 
less.  144  Fed.  379,  881,  75  CCA  317 
(where  It  was  said:  "The  fact  that 
one  of  the  plaintiffs  had  lost  the 
sight  of  one  of  her  eyes,  and  that 
the  other  plaintiff  was  an  invalid, 
certainly  had  no  leKltlmate  bearing 
upon  any  issue  in  the  case.  Their 
physical  condition  had  nothing  what- 
ever to  do  with  the  circumstances 
causing  Hartless's  death,  or  the  pe- 
cuniary loss  his  death  occasioned 
them.  It  Is  just  as  certain  that  the 
direct  tendency  of  that  proof  was  to 
arouse  the  sympathy  of  the  Jury,  and 
to  enhance  the  damages  beyond  the 
amount  the  law  permitted,  to  what 
extent  no  one  can  say.  And  because 
of  that  fact,  and  because  the  proof 
was  irrelevant  to  the  issues  in  the 
case,  and  was  not  competent,  the 
judgment  must  be  reyersed  and  the 
cause  remanded  for  a  new  trial"); 
Chicago,  etc.,  R.  Co.  v.  Woolrldge, 
174  111.  330,  836,  61  NB  701  (where 
It  was  said:  "As  to  lineal  heirs,  as 
In  this  case,  the  authorities  above 
clearly  show  the-  injury  for  the 
wrongful  death  Is  limited  to  the  pe- 
cuniary or  property  Interest  of  such 
kin  in  the  life  destroyed.  It  cannot 
be  enhanced  or  diminished  by  show- 


ficiary  on  deceased  *'  and  tlJe  fact  of  pecuniary  loss 
to  the  beneficiary,**  and  it  has  even  been  held  com- 
petent on  the  measure  of  damages.*'  Also  evidence 
as  to  the  health  and  physical  condition  of  one  of 
the  plaintiffs  is  competent  under  a  statute  providing 
that  the -amount  recovered  shall  be  divided  among 
the  persons  entitled  thereto  in  such  shares  as  the 
jury  shall  determine,  since,  -without  evidence  as  to 


Ing  the  poverty,  weaith,  or  physical 
helplessness  of  any  of  such  kindred. 
To  permit  that  to  be  done  would  be 
to  make  this  defendant,  for  illustra- 
tion, assume  the  burden  of  such  con- 
ditions, if  unfortunate,  which  is  not 
contemplated  by  the  statute.  .  .  . 
The  question  is  not,  under  this  stat- 
ute, as  to  lineal  kindred,  how  many 
there  were,  or  their  mental  or  phys- 
ical condition,  but  is,  solely  how 
much  would  the  deceased  have  been 
worth  to  them,  in  all  reasonable 
probability,  had  he  continued  to 
live");  Benton  v.  Chicago,  etc.,  R. 
Co.,  65  Iowa  496.  497,  8  NW  330 
(where  it  was  said:  "She  was  en- 
titled to  recover,  if  she  could  recover 
at  all,  to  the  extent  of  her  pecuniary 
lo'-i.  and  that  only.  It  would  be  too 
iViuch  to  presume  that  the  earnings 
of  the  deceased  would  have  been 
greater  because  his  mother  was  not 
In  good  health."  The  conclusion 
reached  was  that  evidence  of  this 
character  was  not  admissible  to  en- 
hance damages,  nor  admissible  for 
any  other  purpose). 

46.  Al.-i. — Birmingham  R.,  etc.,  Co. 
v.  Mosely.  1«4  Ala.  190.  51  S  424. 

Ark. — St.  I..0U1S.  etc..  R.  Co.  v. 
Jacks.   105  Ark.   347.   151   SW  706. 

Ga. — Augusta  R.  Co.  v.  Glover,  82 
Ga.    132,   IS   SE  406. 

Mich. — Paskvan  v.  Allouez  Min. 
Co..    1.S5   Mich.    329,   152   NW   82. 

N.  Y. — Dp  I.una  v.  Union  R.  Co., 
130  App.  Dlv.  386,  114  NYS  89* 

Oh. — Cincinnati  St.  R.  Co.  v.  Alte- 
meler.  60  Oh.  St.  10.  53  NB  300. 

Wis. — .Tohnson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  425.  25  N^  223;  Ewen 
V.  Chicago,  etc..  R.  Co..  38  Wis.  613. 

[a1  FsrtlciUar  avldenc*  held  ad- 
missible.— In  an  action  for  the  death 
of  a  child,  on  the  question  of  pecunl- 
sry  condition  of  plaintiff  he  may  be 
permitted  to  testify  that  he  has  a 
sore  eye.  "My  wife  can't  work  very 
good;  she  got  poor  legs;  the  whole 
family  Is  sickly."  Such  testimony 
cannot  be  excluded  as  tending  to 
prejudice  the  Jury  by  enlisting  their 
sympathy  In  favor  of  complainants. 
Paskvnn  v.  Allouez  Min.  Co.,  185 
Mich.   329,   337.   152  NW  82. 


[b]  In  Bumort  of  th*  ml*  ■•  w-  I 
plMd.  -to  ■nits  07  paranta  it  was  said: 
"In  the  case  of  parents  It  may  be 
shown  that  they  were  in  circum- 
stances and  health  requiring  that  the 
deceased  child  should  aid  them  by  his 
services,  not  only  during  minority, 
but  thereafter.  In  such  cases  the 
financial  circumstances  and  health  of 
the  parents  are  very  Important,  be- 
cause a  parent  in  poor  circumstances 
would  likely  be  compelled  to  depend 
largely  upon  his  minor  children  for 
support,  while  a  rich  parent  would 
receive  no  financial  aid  from  his 
minor  children,  and  on  the  contrary 
would  find  them  a  financial  burden 
upon  his  hands.  A  rich  parent  whose 
child  Is  a  continual  financial  ex- 
pense to  him  and  who  has  no  reason 
to  expect  financial  aid  from  such 
child  sustains  little,  if  any,  pecuniary 
injury  from  Its  death  beyond  the 
funeral  expenses;  while  a  poor  par- 
ent and  especially  if  in  bad  health, 
might  reasonably  expect  substantial 
aid  from  his  child,  not  only  during  Its 
niliyority,  but  for  years  thereafter. 
.  .  .  Any  fact  which  tends  to  show 
the  amount  of  the  pecuniary  loss  to 
the  beneficiaries  is  competent  evi- 
dence, whether  It  tends  to  increase 
or  diminish  the  damages."  Cincin- 
nati St.  R.  Co.  v.  Altemeler,  60  Oh. 
St.  10,  53  NE  300  [quot  with  appr 
Paskvan  v.  Allouez  Min.  Co..  185 
Mich.    3^9,    338,    152    NW    82]. 

[c]  Estanaloii  of  mla;  e-vldMuia 
as  -to  haalfh  of  ralatlvm  of  liMie- 
flolary..— (1)  In  one  decision  it  has 
been  held  that  evidence  of  the  fath- 
er's physical  disability  to  labor  is 
admissible  in  behalf  of  the  mother, 
as  tending  to  show  her  partial  de- 
pendence on  the  minor  son  whose 
homicide  Is  complained  of.  Augusta 
R.  Co.  V.  Glover,  92  Ga.  132,  18  SE 
406.  (2)  On  the  other  hand,  in  an- 
other decision  It  was  held  that,  in 
an  action  by  a  widow  for  the  death 
of  her  husband,  evidence  of  the  age 
and  the  physical  condition  of  her 
parents  and  her  husband's  parents  is 
Inadmissible  as  raising  a  collateral 
issue.  Serdan  v.  Falk  Co.,  153  Wis. 
169.    140    NW    1035. 

46.  Cal. — Bvarts  v.  Santa  Bar- 
bara Cons.  R.  Co.,  3  Cal.  A.  712,  86  P 
830. 

D.  C. — U.  S.  Electric  Lighting 
Co.  v.  Sullivan,   22  App.  116. 

Fla. — Louisville,  etc..  R.  Co.  v. 
Jones,   45  Fla.  407,  34  S  246. 

Wis.  —  Hamann  v.  Milwaukee 
Bridge  Co.,  136  Wis.  39.  116  NW  854; 
McKelgue  v.  Janesville,  68  Wis.  60, 
31  NW  298;  Ewen  Y.  Chicago,  etc.,  R. 
Co.,  38  Wis.  613. 

Eng. — Hetherington  ▼.  North  East- 
ern R.  Co.,  9  Q.  B.  D.  160. 

[a]  Tlina  (1)  evidence  ts  admis- 
sible tending  to  show  the  age.  feeble 
health,  burdens,  and  poverty  of  the 
father  of  the  deceased,  as  affording 
some  aid  to  the  jury  in  determining 
the  reasonable  probability  of  the 
continuance  of  the  contributions  of 
the  deceased  during  the  life  of  the 
father.  U.  S.  Electric  Lighting  Co. 
V.  Sullivan,  22  App.  (D.  C.)  115.  (2) 
Evidence  tending  to  prove  that  two 
of  the  younger  children  were  In  poor 
health  Is  competent,  on  the  question 
of  damages,  as  tending  to  show  that 
the  loss  of  their  mother  was  a  pe- 
cuniary loss  to  them  especially.  Mc- 
Kelgue V.  Janesville,  68  Wis.  50.  31 
NW  298.  (3)  In  an  action  under 
Lord  Campbell's  Act  for  the  benefit 
of    the    father    of    deceased,    it    was 


held  permissible  to  show  that  plain- 
tiff was  59  years  old,  nearly  blind, 
injured  in  his  leg  and  hands,  and 
was  partially  disabled  for  work. 
That  some  years  previous  plaintiff 
had  been  out  of  work  for  six  months 
and  the  son  had  assisted  him  pecuni- 
arily out  of  his  earnings,  but  had  not 
done  eo  since.  It  was  held  that  there 
was  evidence  for  the  jury  of  pecuni- 
ary injury  to  the  father  from  the 
son's  death.  Hetherington  v.  North 
Eastern  R.  Co.,  9  Q.  B.  D.  160. 

[b]  la  oallfomia  (1)  it  has  been 
held  that  evidence  with  respect  to  the 
physical  condition  of  the  beneficia- 
ries existing  at  the  time  of  the  death 
of  deceased  is  admissible  as  bearing 
on  the  question  of  pecuniary  loss. 
SImoneau  v.  Pacific  Electric  R.  Co..  159 
Cal.  494,  506.  115  P  320  [dlst  Green 
V.  Southern  Pac.  R.  Co.,  122  Cal.  563, 
55  P  577;  Mahoney  v.  San  Francisco 
R.  Co.,  110  Cal.  471,  42  P  968,  on  the 
ground  that  the  testimony,  the  ad- 
mission of  which  was  held  errone- 
ous in  these  cases,  tended  (o  show 
only  that-  the  children  of  deceased 
had  no  means  of  their  own.  "Had 
it  been  shown  in  addition  to  this  that 
the  children  were  unable  to  maintain 
themselves  by  work,  a  different  ques- 
tion might  have  arisen"].  (2)  How- 
ever, evidence  of  the  condition  of 
the  beneficiaries  respecting  illness  or 
misfortune  suffered  subsequent  to 
the  death  is  not  admissible.  SI- 
moneau v.  Pacific  Electric  R.  Co.,  156 
Cal.  264,  275,  136  P  544,  549,  49 
LRANS  737  (where  it  is  said:  "The 
cause  of  action  of  the  family  of  the 
deceased  arose  Immediately  upon  bis 
death,  and  the  defendant  became 
then  responsible  to  them  in  damages 
for  the  probable  pecuniary  loss  suf- 
fered by  them  in  being  deprived  of 
the  future  support,  care,  comfort, 
and  society  of  the  deceased.  But  this 
pecuniary  loss  was  to  be  determined 
by  conditions  existing  at  the  time  of 
the  death  of  the  deceased,  taking 
into  consideration  in  measuring  it 
these  prospective  benefits  which  the 
members  of  the  family  were  deprived 
of  by  his  death.  The  liability  of  the 
defendant  could  not  be  in  any  manner 
affected  by  matters  occurring  to  the 
family  subsequent    to   that   time"). 

47.  Hunt  V.  Conner.  26  Ind.  A.  41, 
59  NB  60,  54,  55;  Evans  v.  Oregon 
Short  Line  R.  Co.,  37  Utah  431,  108 
P  638,  AnnCasl912C  269. 

[a]  In  mdlaut  under  the  Bhnploy- 
ers'  Liability  Act  (Burns  Rev.  St. 
[1894]  {  7085;  Horner  Rev.  St."  [1897] 
i  5206t).  providing  that  the  damages 
recoverable  shall  be  commensurate 
with  the  injury  sustained,  unless 
death  results,  when  the  action  shall 
survive  and  be  governed  by  the  law 
in  force  in  such  actions,  in  an  action 
by  the  representatives  of  a  deceased 
husband  against  a  railway  company 
which  occasioned  hla  death  to  recover 
damages  on  behalf  of  the  deceased's 
widow  and  children,  evidence  as  to 
the  condition  of  such  children,  and 
as  to  one  of  them  being  an  invalid 
needing  care.  Is  admissible  as  bear- 
ing on  the  damages  recoverable. 
Hunt  v.  Conner,  26  Ind.  A.  41,  69  NB 
50,  54  (where  the  court  said:  "When 
the  beneficiaries  are  the  wife  and 
children  of  the  deceased,  the  dam- 
ages are  not  restricted  to  the  prob- 
able earnings  of  the  deceased,  but 
there  may  be  added  thereto  the  value 
of  his  person.il  services  in  the  super- 
intendence and  care  of  his  family  and 
the    education    of    Ms    children,    and 
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the  condition  of  plaintiffs,  the  jury  would  have  no 
basis  for  the  apportionment.*'  So  where,  under  the 
statutes  authorizing  an  action  for  death  by  wrong- 
ful act,  the  life  expectancy  of  the  beneficiary  is  a 
proper  matter  to  be  considered  in  fixing  damages,*' 
evidence  as  to  the  health  and  physical  condition  of 
the  beneficiaiy  is  admissible."*  And  it  has  been  held 
that,  in  an  action  by  a  parent  for  the  death  of  a 
child,  the  expectancy  of  life  of  the  parent  is  pre- 
sumed to  be  shorter  than  that  of  the  child,  and  that 
there  can  be  no  recovery  for  prospective  earnings 
o£  the  child  in  the  absence  of  proof  as  to  the  age, 
health,  and  constitution  of  the  parent.'' 

[^  255]  (11)  Belationabip  between  Deceased 
and.  Beneficiaries.  The  degree  of  relationship  be- 
tween the  deceased  and  the  beneficiaries  is  a  proper 
circumstance  for  consideration  in  computing  the 
damages,''  as  oearing  on  the  reasonable  expectation 
of  benefit  to  which  such  person  was  entitled  from  a 
continuance  of  the  life  of  the  deceased,"^  and  it  may 
be  shown."* 

[$  256]  (12)  Showing  Beneficiaries  within  or 
Kot  within  Class  Designated  by  Statnte.  Evidence 
is  admissible  to  show  that  the  parties  by,  or  in 
whose  behalf,  suit  is  brought  are  beneficiaries  within 


the  performance  of  acts  of  paternal 
assistance  to  which  he  would  be  le- 
gally obligated  and  which  mieht  rea- 
sonably be  expected.  It  would  seem 
proper  that  any  circumstance  which 
^rould  render  it  reasonably  probable 
that  a  material  benefit  would  have 
heen  enjoyed  through  the  contin- 
uance of  the  life  of  the  decedent 
mlgHt  go  to  the  Jury.  Whatever 
material  need  of  a  surviving  minor 
child  it  may  reasonably  be  presumed 
Tirould  '  have  been  supplied  by  the 
father  if  alive,  and  is  lost  through 
his  death,  or  must  be  provided  for 
f  romi  some  other  source,  is  a  pecuni- 
ary loss.  If  it  be  a  permanent  in- 
capacity of  an  Infant  daughter,  it  is 
not  beyond  the  discretion  of  the  jury 
to  determine  that  the  father  if  he 
had  survived,  would  have  continued 
during  hiB  life  to  provide  for  it  as  he 
wrould  have  continued  to  provide  for 
his  wife  during  the  Joint  lives  of  the 
husband  and  wife"). 

48.  Texas  Midland  R.  Co.  v. 
Crowder,  25  Tex.  Civ.  A.  536,  <4 
SW  90. 

48.     See  supra  t  240. 

SO.  Hall  V.  Qalveston,  etc.,  R.  Co., 
39  Fed.  18;  De  Witt  v.  Floriston 
Pulp,  etc.,  Co..  7  Cal.  A.  774,  96  P 
397. 

•si.  Mississippi  Oil  Co.  V.  Smith, 
95  Miss.  52$.  48  S  735. 

88.  Norfolk,  etc.,  R.  Co.  v.  Hol- 
brook,  235  U.  S.  625.  629,  35  SCt  143, 
69  L.  ed.  792;  Baltimore,  etc.,  R.  Co. 
V.  Mackey,  157  U.  S.  72,  15  SCt  491. 
39  L.  ed.  624;  Norfolk,  etc.,  R.  Co. 
V.  Holbrook.  215  Fed.  687,  131  CCA 
621  [rev  on  other  grounds  235  U.  S. 
625,  35  SCt  143,  59  L.  ed.  392]; 
Fordyce  v.  McCants,  51  Ark.  509,  514, 
11  SW  694,  14  AmSR  69,  4  LRA  296; 
Rhoades  v.  Chicago  R.  Co..  227  111. 
328,  81  NB  371,  11  LRANS  623,  10 
AnnCas  111;  Hcrughkirk  v.  Delaware, 
etc..  Canal  Co.,  92  N.  T.  219,  44  AmR 
370. 

"The  elements  which  make  up  the 
total  damage  resulting  to  a  minor 
child  from  a  parent's  death  may  be 
materially  different  from  those  de- 
manding examination  wliere  the 
beneficiary  is  a  spouse  or  collateral 
dependent  relative;  but  in  every  In- 
stance the  award  must  be  based  upon 
money  values,  the  amount  of  which 
can  be  ascertained  only  upon  a  view 
of  the  peculiar  facts  presented." 
Norfolk,  etc.,  R.  Co.  v.  Holbrook, 
supra. 

"There  may  be  great  differences 
between  the  pecuniary  loss  sustained 
by  different  persons  who  are  next  of 
kin.     The  pecuniary  loss  to  a  person 


of  tender  years,  arising  from  the 
death  pf  its  father,  is  different  from 
its  pecuniary  loss  upon  the  death  of 
Us  mother.  In  the  latter  case  the 
care,  moral,  intellectual  and  phys- 
ical culture  bestowed  by  a  mother 
have  been  held  to  have  a  pecuniary 
value.  .  .  .  The    loss    of    a    husband 

firoduces  still  a  different  pecuniary 
njury  to  the  wife;  while  the  loss  of 
an  adult  son  to  a  father  .  .  .  involves 
other  elements  of  damage."  Fordyce 
V.  McCants,  supra. 

53.  Houghkirk  v.  Delaware,  etc. 
Canal  Co.,  92  N.  T.  219,  44  AmR  370 
[rev  28  Hun  407]. 

54.  Houghkirk  V.  Delaware,  etc., 
Canal  Co.,  92  N.  T.  219,  44  AmR  370 
[rev  28  Hun  407]. 

55.  Freeman  v.  Illinois  Cent.  R. 
Co.,  107  Tenn.  340,  64  SW  1  (holding 
that  damages  recoverable  for  the 
negligent  killing  of  a  person  pass.  In 
the  absence  of  surviving  '  widow  or 
children  'or  father,  as  other  person- 
alty, under  the  laws  relating  to  the 
distribution  of  decedent's  estate,  to 
the  mother  and  brothers  and  sisters 
of  the  deceased;  hence  in  a  case 
averring  absence  of  widow,  children, 
and  father,  and  survivorship  of 
mother,  brother,  and  sister,  it  was 
not  error  to  admit  proof  of  the  exist- 
ence of  the  brother  and  sister), 

58.  Philip  V.  Heraty,  135  Mich. 
446,  97  NW  963,  100  NW  186  (hold- 
ing that,  where  the  recovery  is  lim- 
ited to  pecuniary  injury  to  the  per- 
sons entitled  to  distributive  portions 
of  deceased's  estate.  It  Is  error  to 
exclude  evidence  in  behalf  of  de- 
fendant that  the  administratrix  was 
not  decedent's  widow  and  not  entitled 
to  a  ^hare  of  his  estate,  and  the  same 
was  true  of  her  children  by  her  for- 
mer husband). 

67.  Conant  v.  Griflln,  48  111.  410: 
Chicago,  etc.,  R.  Xio.  v.  Bayfield,  37 
Mich.  205;  Morgan  v.  Durfee,  69  Mo. 
469.   33  AmR  508. 

58.  Louisville,  etc.,  R.  Co.  T.  Ma- 
hony,  7  Bush  (Ky.)  235;  Morgan  v. 
Durfee,   69   Mo.   469,   33  AmR  508. 

69.     See  supra  95   164,  237. 

60.  Ark.— Little  Rock,  etc.,  R.  Co. 
v.  Barker.  39  Ark.   491. 

D.  C. — Smith  v.  Cissel,  22  App.  318. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Moseley,  60  Fla.  186.  53  S  718. 

Ida. — Golden  v.  Spokane,  etc.,  R. 
Co.,  20  Ida.  526.  118  P  1076  (hold- 
ing that  a  father  is  entitled  to  re- 
cover more  than  nominal  damages  for 
the  wrongful  death  of  a  son  7  years 
of  age). 

III.— -Grace,  etc.,  Co.  v.  Strong,  224 
111.  630,  79  NB  967;  Chicago,  etc.,  R. 


the  provisions  of  the  statute  under  which  suit  is 
brought.*'  On  the  other  hand,  evidence  is  admis- 
sible in  behalf  of  defendant  to  prove  tha^  plaintiff 
and  others  in  whose  behalf  she  sues  are  not  in  the 
class  designated  as  beneficiaries  by  the  statute." 

[$  257]  (13)  Pecuniary  Condition  of  Defend- 
ant. The  general  rule  is  that,  where  the  pecuniary 
loss  to  the  designated  beneficiaries  is  made  the  sole  ■ 
measure  of  damages,  evidence  as  to  the  pecuniary 
condition  of  defendant  is  inadmissible."  However, 
under  statutes  allowing  exemplary  or  punitive  dam- 
ages for  death  by  wrongful  act,  it  has  been  held 
that  evidence  is  admissible  to  show  the  pecuniary 
condition  of  defendant.'* 

[$  258]  c.  Weight  and  Sufficiency— (1)  In 
General.  Where  the  law  presumes  a  pecumary  loss 
to  the  beneficiaries,'*  substantial  damages,  it  is  said, 
may  be  recovered  without  proof  of  special  pecuniary 
loss."  But  the  general  rule  is  that  in  ordei^to  author- 
ize a  recovery  of  damages  for  death  by  wrongful 
act,  the  evidence  must  show  the  extent  and  amount 
thereof  or  furnish  ^acts  and  data  as  a  basis  from 
which  the  jury  may  approximate  the  proper  amount 
with  reasonable  certainty.'^  Since,  however,  direct 
proof  of  the  value  of  human  life  is  not  possible,  and 


Co.  V.  Ptacek,  171  111.  9,  49  NE  191: 
Chicago  v.  Hesing,  83  111.  204,  25 
AmR  378;  Huff  v.  Peoria,  etc.,  R.  Co., 
127  111.  A.  242;  Chicago  Bridge,  etc, 
Co.  v.  La  Maptla,  112  111.  A.  43; 
North  Chicago  St.  R.  Co.  v.  Wrlxon, 
61  111.  A.  307  [aff  150  111.  632,  37  NE 
895]. 

Ind.— Malott  v.  Shimer,  153  Ind.  35, 
54  NE  101,  74  AmSR  278;  Lake  Erie, 
etc,  R  Co.'  v.  Chriss,  57  Ind.  A.  145, 
105  NE  62. 

Iowa. — Eglnolre  v.  Union  County, 
112  Iowa  558,  84  NW  758. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Fa- 
Jardo,  74  Kan.  314,  86  P  301,  6  LRANS 
681. 

Md. — Baltimore,  etc,  R.  Co.  v. 
State,  24  Md.  271. 

Mich.— Black  v.  Michigan,  etc.,  R. 
Co.,   146  Mich.  568,  109  NW  1052. 

Mo.  —  Voelker  v.  HlIl-O'Meara 
Constr.  Co.,  (A.)  131  SW  907;  Hays 
v.  Hogan,  180  Mo.  A.  237.  165  SW 
1126;  Gentry  v.  Wabash  R.  Co.,  172 
Mo.  A.  638.  166  SW  27;  Bowerman 
▼.  Lackawanna  Min.  Co.,  98  Mo.  A. 
308,   71   SW   1062. 

N.  T. — Howell  V.  Rochester  R  Co., 
24  App.  Dlv.  592,  49  NTS  17:  Gor- 
ham  V.  New  York  Cent.,  etc.,  R.  Co., 
23  Hun  449. 

Oh. — Ellis  v.  Twiggs,  17  Oh.  CIr. 
Ct.  N.  S.  172. 

Ont. — Rombough  v.  Balch,  27  Ont.- 
A.  32;  RIcketts  v.  Markdale.  31  Ont. 
610. 

[a]  Thna  (1)  a  wife  suing  for  the 
negligent  death  of  her  husband  may 
recov»r  substantial  damages  without 
showing  his  fortune,  earnings,  ca- 
pacity to  earn,  or  his  habits,  or  treat- 
ment of  his  family,  and  she  need  not 
show  to  any  degree  of  exactness  his 
age  or  state  of  health.  Voelker  v. 
Hill-O'Meara  Constr.  Co.,  (Mo.  A.) 
131  SW  907.  (2)  In  an  action  by  a 
minor  for  the  wrongful  death  of  his 
father,  the  court  properly  refused  to 
confine  a  recovery  to  mere  nominal 
damages,  even  though  the  evidence 
failed  to  show  the  amount  deceased 
was  earning  at  the  time  of  his  death. 
Sipple  v.  Laclede  Gaslight  Co.,  125 
Mo.  A.  81,  102  SW  608. 

81.  U.  S. — Swift  V.  Johnson,  138 
Fed.  867.  873,  71  CCA  619,  1  LRANS 
1161;  Hirschkovitz  v.  Pennsylvania 
R.  Co.,  138  Fed.  438. 

Ala, — ^James  v.  Richmond,  etc.,  R. 
Co.,  92  Ala.  231.  9  S  335;  Louisville, 
etc,  R.  Co.  V.  Orr,  91  Ala.  648,  8  S 
360. 

Conn. — ^Hesse  v.  Meriden,  etc.. 
Tramway  Co.,  75  Conn.  671,  54  A 
299. 

Ga. — James  v.  Florida,  etc.,  R.  Ciio., 
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what  is  reasonable  compensation  therefor  must  be 
left  to  the  sonnd  diseretioiv  and  judgement  of  the 
jury,'^  it  »s  not  necessary  to  show  the  precise  money 
value  of  the  life  of  the  deceased,  or  the  exact 
amount  of  damages  suffered  by  the  beneficiaries,  in 
order  to  sustain  a  recovery  of  substantial  damages 
where  a  foundation  for  the  recovery  of 'damages  has 
been  laid  by  the  introduction  of  evidence  tending 
to  show  the  earning  capacity  of  the  deceased,*'  or 


the  existence  of  persons  who  were  dependent  upon 
him  for  support.**  Illustration  of  evidence  held 
sufficient,*'  or  insufScient,'*  as  the  case  may  be,  can 
be  found  in  the  cases  referred  to  in  the  ncnes. 

[$  259]  (2)  MoitaUty  Tables.  While  aflarma- 
tive  proof  of  the  probable  duration  of  life  may  be 
shown  by  mortality  tables,"  the  introduction  of 
such  tables  is  not  absolutely  essential,**  and  if  in- 


ns Ga.   313.  41  SE  585. 

111. — Chicago,  etc.,  R.  Co.  v.  Gun- 
deraon.  174  111.  495,  51  NE  708;  North 
Chlcagro  St.  R.  Co.  v.  Brodie,  156 
111.  317,  40  NE  942;  Goen  v.  Balti- 
more, etc.,  R.  Co.,  179  111.  A.  666, 
Chicago  Bridge,  etc.,  Co.  v.  La  Man- 
tla,   112   111.  A.   43. 

Ind. — Vlncennea  Tract.  Co.  v, 
Curry,  59   Ind.  A.   683,  109  NE  62. 

Iowa. — McCouUougrh  v.  Chicago, 
etc.,  R.  Co.,  160  Iowa  524,  142  NW 
67.   47   LiRANS   23. 

Kan. — Pittsburg  Vitrified  Pa  v.,  ,-etc.. 
Brick  Co.  V.  Fisher,  79  Kan.  576,  100 
P  507;  Atchison,  etc.,  R.  Co.  v.  Fa- 
Jardo,  74  Kan.  314,  86  P  301,  6  LRANS 
681. 

Ky. — Pittsburgh,  etc.,  R.  Co.  v.  Col- 
lard,  170  Ky.  239,  185  SW  1108. 

Mass. — Hodnett  v.  Boston,  etc.,  R. 
Co.,  156  Mass.  86,  30  NE  224. 

Mich. — Sweetland  v.  Chicago,  etc., 
R.  Co.,  117  Mich.  329,  76  N"W  1066,  43 
L.RA  668;  Hurst  v.  Detroit  City  R. 
Co.,  84  Mich.  639,  48  NW  44;  Van 
Brunt  v.  Cincinnati,  etc.,  R.  Co.,  78 
Mich.  630,  44  NW  321. 

N.  T. — Houghkirk  v.  Delaware,  etc.. 
Canal  Co.,  92  N.  T.  219,  225,  44  AmR 
370,  16  NYWklyDlg  517;  Predmore 
V.  Consumers'  Light,  etc.,  Co.,  99  App. 
Div.  651,  91  NTS  118. 

Pa. — McQugh  V.  Schlosser,  159  Pa. 
480,  28  A  291,  39  AmSR  699,  23 
LRA  674. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Anderson,  134  Tenn.  666,  185  SW  677, 
LRA1916C  1115,  AnnCasl917D  902. 

Tex. — Houston,  etc.,  R.  Co.  v.  Walk- 
er, 107  Tex.  241,  173  SW  208,  177  SW 
954;  Houston,  etc.,  R.  Co.  v.  Cowser, 
57  Tex.   293. 

Wis. — Andrzejewskl  v.  Northwest- 
ern Fuel  Co.,  158  Wis.  170,  148  NW 
37;  Decker  v.  McSorley,  111  Wis.  91, 
86   NW   554. 

"The  law.  In  confining  the  com- 
pensation to  the  pecuniary  loss,  does 
,  not  run  along  the  lines  of  the  Imag- 
inary and  the  possible,  but  rather 
along  the  lines  of  the  actual  and  the 
probable,  and  therefore  the  reason- 
able expectation  must  be  made  to  ap- 
pear by  the  evidence."  Swift  v. 
Johnson,  supra. 

"The  damages  .  .  .  are  necessarily 
indefinite,  prospective,  and  contin- 
gent. They  cannot  be  proved  with 
even  an  approach  to  accuracy,  and 
yet  they  are  to  be  estimated  and 
awarded,  for  the  statute  has  so  com- 
manded. But  .  .  .  there  is  and  there 
must  be  some  basis  in  the  proof  for 
the  estimate."  Houghkirk  v.  Dela- 
ware, etc..  Canal  Co.,  supra. 

63.     See  supra   {   234. 

63.  U.  S. — Southern  Pac.  Co.  v. 
Lafferty,  67  Fed.  536,  6  CCA  474. 

Ala. — ^Woodstock  Iron  Works  v. 
Kline,    149  Ala.   391,   43   S   362. 

Cal. — Evarts  v.  Santa  Barbara 
Conif.  R.  Co.,  3  Cal.  A.  712,  86  P 
830. 

111. — Baltimore,     etc.,     R.     Co. 
Then,  159   111.   535,   42  NE  971. 

Ind. — Lake    Erie,    etc.,    R.    Co. 
Chriss,  57  Ind.  A.  145,  105  NE  62. 

Iowa. — Gregory  v.  Wabash  R.  Co., 
126  Iowa  230,  101  NW  761;  Beems  V. 
Chicago,  etc.,  R.  Co.,  67  Iowa  436,  25 
NW  693. 

Ky. — Chesape&ke,  etc.,  R.  Co.  v. 
Bank,  153  Ky.  629,  166  SW  109; 
Chesapeake,  etc.,  R.  Co.  v.  Dupee,  67 
SW   15.   23   KyL  2349. 

Mich. — Sceba  v.  Manistee  R.  Co., 
189  Mich.  808.  155  NW  414.  LRA1918C 


v. 


v. 


1090;  Black  v.  Michigan  Cent.  R.  Co., 
146    Mich.    568,   109   NW   1052. 

Minn. — Robel  v,  Chicago,  etc,  R. 
Co..    35   Minn.   84,    27   NW   805. 

Mo. — Murdock  v.  Brown,  16  Mo.  A. 
649: 

N.  J. — Polo  V.  Palisade  Constr.  Co., 
75  N.  J.  L.  873,  70  A  161. 

N.  T. — Boyce  v.  New  York  City  R. 
Co.,  126  App.  Div.  248,  110  NYS  393; 
Kelly  v.  Twenty-third  St.  R.  Co.,  14 
Daly  418,  14  NYSt  699  [aff  113  N.  T. 
628  mem.  20  NE  878  mem]. 

Pa. — Foster  v.  Butler  County  Light 
Co..  255  I^a.  590,  100  A  452;  Backer 
v.  Aspinwall,  255  Pa.  641,  100  A  479; 
McCleary  v.  Pittsburg  Jl.  Co.,  47  Pa. 
Super.   366. 

R.  I.— Sebllle  V.  Dunn,  99  A  831. 

Tex. — San  Antonio  Tract.  Co.  v. 
White,  94  Tex.  468,  61  SW  706  [rev 
(Civ.  A.)  60  SW  323];  Texas,  etc.,  R. 
Co.  V.  Johnson,  48  Tex.  Civ.  A.  135, 
106  SW  773. 

Wash. — Archibald  v.  Lincoln  Coun- 
ty, 60  Wash.  56,  96  P  831. 

[a]  Thu  (1)  evidence  of  the  age 
of  deceased,  her  physical  strength, 
her  health  and  expectancy,  that  she 
was  a  good  mother  and  loving  wife, 
made  the  home  attractive,  was  a  good 
housekeeper,  and  did  her  own  work, 
that  her  disposition  was  gentle  and 
kind,  and  that  she  was  sympathetic 
and  companionable,  furnishes  a  suf- 
ficient basis  for  estimating  the  dam- 
ages for  loss  of  her  services,  as  wife 
and  mother,  recovery  of  which  for 
her  estate,  in  case  of  her  death  from 
negligence  of  another,  is  authorised 
by  statute.  Fisher  v.  Ellston.  174 
Iowa  364.  156  NW  422.  (2)  In  an  ac- 
tion for  death  of  plalntifTs  husband, 
evidence  that  deceased  was  52  years 
of  age,  in  good  health,  a  farmer  and 
teamster,  and  evidence  as  to  his 
wages  as  a  teamster,  his  personal  ex- 
penses, etc.,  waq  sufficient  to  enable 
the  Jury  to  form  an  intelligent  esti- 
mate of  financial  loss  sustained  by 
his  death.  Backer  v.  Aspinwall,  255 
Pa.  541,  100  A  479. 

[b]  Tallnr*  to  Introdnoa  •Ttdtno* 
of  th*  •amine  eapaoity  of  a  man  89 
years  old  is  not  fatal  to  a  recovery 
of  substantial  damages  for  his  death, 
since  the  Jury  might  infer  that  he 
had  some  earning  capacity.  Chesa- 
peake, etc,  R.  Co.  V.  Bank,  153  Ky. 
629,  156  SW  109. 

[c]  BTidaac*  aa  to  tha  amonat  of 
decadent's  Inooma  and  •zpensaa  is 
sufficient  to  enable  the  Jury  to  prop- 
erly assess  the  damages  In  an  action 
for  his  death.  Sebllle  .v.  Dunn, 
(R.  I.)  99  A  «31. 

64.  U.  S. — Hopper  v.  Denver,  etc, 
R.  Co.,  155  Fed.  273.  84  CCA  21; 
Southern  Pac.  Co.  v.  Lafferty,  67  Fed. 
636,  6  CCA  474. 

Ala. — Alabama  Mineral  R.  Co.  v. 
Jones,  121  Ala.  113,  25  S  814. 

Ark. — Fordyce  v.  McCants,  51  Ark. 
509,  11  SW  694,  14  AmSR  69,  4  LRA 
296. 

111. — Ohio,  etc..  R.  Co.  v.  Wangelln, 
162  111.  138.  38  NE  760  [aff  43  III.  A. 
324];  Salem  v.  Harvey,  129  111.  344, 
21  NE  1076  [aft  29  111.  A.  483];  Mat- 
tingly  V.  O'Gara  Coal  Co.,  186  111.  A, 
591;  Boycr  v.  Northwestern  El.  R. 
Co.,  174  III.  A.  161;  Chicago  Bridge, 
etc.,  Co.  V.  tia  Mantia,  112  111.  A.  43; 
Armour  v.  Czischki.  69  III.  A.  17; 
Illinois,  etc.,  R.  Co.  v.  Whalen,  19  111. 
A.  116. 

Mass. — ^Bartley  v.  Boston,  etc.,  R. 
Co.,  198  Mass.  163,  83  NE  1093;  Boyle 


V.  Columbian  Fire  Proofing  Co.,  182 
Mass.  93,  46  NE  726. 

Minn. — Lundeen  v.  Great  Northern 
R.  Co..  128  Minn.  332.   150  NW  1088. 

Mo. — Gentry  v.  Wabash  R.  Co.,  172 
Mo.    A.    639.    156    SW    27. 

N.  T. — Boyce  v.  New  York  City  R. 
Co.,  126  App.  Div.  248,  110  NYS  393; 
Lucas  V.  New  York  Cent.  R.  Co.,  21 
Barb.  245. 

N.  C. — ^Dooley  v.  Seaboard  Air  Line 
R.  Co.,  163  N.  C.  464,  79  SB  970,  LRA 
1916B  185. 

Pa. — Schnats!  v.  Philadelphia,  etc, 
R.  Co.,  160  Fa.  602,  28  A  962;  Penn- 
sylvania R.  Co.  v.  Keller,  67  Pa. 
300.  * 

Tex. — St.  Louis  Southwestern  R, 
Co.  V.  Huey,  61  Tex.  Civ.  A.  605,  130 
SW  1017-  Galveston,  etc.,  R.  Co.  v. 
Ford,  22  Tex.  Civ.  A.  131,  54  SW  87. 

W.  Va, — Baltimore,  etc,  R.  Co.  v. 
Gettle,  3  W.  Va.  376. 

68.  [a]  Bvldaaoa  li*U  •oAolaats 
(1)  To  furnish  basis  for  estimating 
the  value  of  decedent's  services  as  a 
wife  and  mother.  Fisher  v.  Ellston. 
174  Iowa  364,  156  NW  422.  (2)  To 
Justify  an  assessment  of  substantial 
damages.  Bettinger  v.  Loring.  168 
Iowa  103,  160  NW  81.  (3)  To  show 
dependency  of  parants  on  deceased. 
Caliendo's  Case,  21^  Mass.  498,  107 
NE  370;  State  v.  Hennepin  County 
Dlst.  Ct.,  128  Minn.  838,  151  NW  123; 
Wisconsin  Drain.  Co.  v.  Industrial 
Commn.,  161  Wis.  42,  152  NW  460. 
(4)  To  show  that  a  mother  was  par- 
tially dependent  on  her  deceased 
minor  eon.  Thomasville  v.  Jones.  17 
Ga.  A.  62B.  87  SE  928.  (5)  To  show 
that  beneficiaries  have  sustained  pe- 
cuniary loss.  Vincennes  Tract  Co. 
V.  Curry,  69  Ind.  A.  683,  109  NB  62; 
Lundeen  v.  Great  Northern  R.  Co., 
128  Minn.  S32,  150  NW  1088.  (6)  To 
sustain  a  finding  that  deceased  suf- 
fered pain.  Clark  v-.  Manchester,  61 
N.  H.  471,  13  A  867.  (7)  To  sustain 
an  award  of  punitive  damages. 
Nickles  V.  Seaboard  Air  Line  R.  Co., 
74  S.  C.  102,  54  SB  256.  (8)  To  sus- 
tain a  finding  for  compensatory  dam- 
ages. Baldwin  v.  Harvey,  191  Mo. 
A.  233,  177  SW  1087. 

66.  [a]  BvldmMa  iMld  Inanf- 
flolmti  (1)  To  establish  pecuniary 
loss.  Chicago  Bridge,  etc.  Co.  v.  La 
Mantia,  112  111.  A.  43;  Houston,  etc.. 
R.  Co.  v.  Walker,  107  Tex.  241,  173 
SW  208,  177  SW  964  [rev  (Civ.  A.) 
167  SW  199J.  (2)  To  show  such 
pecuniary  Interest  in  decedent's  life 
as  would  support  an  action.  State 
V.  Baltimore,  etc.,  R.  Co.,  126  Md.  497, 
95  A  65,  LRA1916E  172.  (3)  To  show 
thajL  decedent  lived  an  interval  of 
time  after  the  injury.  Chicago,  etc., 
R.  Co.  v.  Clement,  226  Fed.  426,  141 
CCA  256.  (4)  To  show  value  of  de- 
cedent minor's  services  or  cost  of 
her  support.  Russo  v.  Rhode  Island 
Co.,  38  R.  I.  323,  96  A  666.  (6)  To 
sustain  a  finding  that  the  continued 
life  of  decedent's  son  would  have 
been  of  pecuniary  benefit  to  his 
father.  Swift  v.  Johnson,  138  Fed. 
867.  71  CCA  619.  1  LRANS  1161.  (6) 
To  sustain  a  verdict  for  plalntitf. 
Dewey  v.  Hamilton,  etc.,  St.  R.  Co.,  9 
OntWR  511.  10  OntWR  635.  (7)  To 
sustain  a  verdict  for  more  than  nom- 
inal damages.  Bagley  v.  St  Louis, 
268  Mo.  259,  186  SW  966. 

67.  See  supra  SS  242,  243. 

68.  U.  S. — Kounti  v.  Toledo,  etc., 
R.  Co.,  189  Fed.  494. 

Ark. — St.     Louis,    etc.,    R.    Co.    v. 


For  later  oaaaa,  daraloprnknts  and  oluuif**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number, 
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"tr"o«3tieed  they  are  not  conclusive,'*  and  the  jury  are 
not  bohnd  by  them."  The  value  of  these  tables 
"vc-laen  applied  to  a  particular  case,  it  is  said,  must 
clep>end  largely  upon  other  eircumstances,  such  as 
"the  state  of  health,  habits,  and  the  manner  of  life, 


and  the  social  condition  of  the  person  injured,  and 

the  attention  of  the  jury  should  be  called  to  these 
qualifying  circumstances.'^^  However,  it  has  been 
said  that  these  tables  should  be  controlling  where 
not  opposed  by  any  other  evidence.'* 


♦DEATH  BY  HIS  OWN  HAND.    Death  by  sui- 
cide.' 

DEATH  BY  WBONOFUL  ACT.' 
DEATH  DUTY.  An  exaction  by  the  state,  to  be 
collected  from  property  left  by  a  deceased  person 
■w^-tiile  in  its  custody,  prescribed  upon  the  occasion 
of  his  death,  and  the  consequent  devolution  of  his 
property  by  force  of  its  laws.^ 
DEATH  WABBANT.^ 

DEATH  WATCH.    A  special  guard  set  to  watch 

a.  prisoner  condemned  to  death  for  some  days  before 

tlie  time  for  the  execution,  the  special  purpose  being 

to  prevent  any  escape  or  any  attempt  to  anticipate 

-  the  sentence.* 

D£  ATTOBNATO  BECIPIENDO.  A  yrit  which 
lay  to  the  judges  of  a  court,  requiring  them  to  re- 
ceive and  admit  an  attorney  for  a  party.' 

D£  AUDIENDO  ET  TEBMINANDO.  The  name 
of  a  writ,  or  rather  commission,  granted  to  certain 
justices  to  hear  and  determine  cases  of  heinous 
misdemeanor,  trespass,  riotous  breach  of  the  peace, 
etc.^ 

DE  AVEBnS  CAPTIS  IN  WITHEBNAM,  or  D£ 
AVEBnS  CAPTIS  IN  WITHEBNAMIUM.    A  writ 


which  lies  to  take  other  cattle  of  defendant  where 
he  has  taken  and  carried  away  cattle  of  plaintiff 
out  of  the  country,  so  that  they  cannot  be  reached 
by  replevin.' 

DE  AVEBIIS  BEPLEaiANDIS.  A  writ  directed 
to  the  sheriff,  commanding  him  to  cause  to  be  re- 
plevied for  a  party  his  beasts  or  chattels,  etc.,  which 
another  had  taken  and  unjustly  detained.* 

DE  AVEBnS  BETOBNANDIS.  Literally  "For 
returning  the  cattle."  '"  A  term  applied  to  pledges 
given  in  the  old  action  of  replevin.*^ 

DE  BANCO.  Literally  "Of  the  bench.""  A 
term  formerly  applied  in  England  to  the  justices  of 
the  court  of  common  pleas,  or  "bench,"  as  it  was 
originally  styled.*'   . 

DEBAB.  To  cut  off  from  entrance;"  to  pre- 
clude ;*°  to  hinder  from  approach,  entry,  or  enjoy- 
ment;" to  shut  out  or  exclude.*' 

DEBAUCH.  The  term  has  a  twofold  meaning  in 
which  it  is  used  in  the  law  forms,  and  which  it 
has  now  fully  acquired  as  a  general  word.*'  In  one 
sense,  to  entice  or  draw  one  away  from  his  work, 
employment,  or  duty;"  to  corrupt  one's  manners. 


Evans,  99  Ark.  69,  137  SW  568. 

Ga. — Central  of  Georgia  '  R.  Co.  v. 
Perkerson,  112  Ga.  923,  38  SE  365, 
63  LRA  210;  Boswell  v.  Barnhart,  96 
Ga.  521,  23  SS  414;  AuKusta  R.  Co. 
V.  Glover,  92  Ga.  132,  18  SB  406; 
Savannah,  etc.,  R.  Co.  v.  Stewart,  71 
Ga.  427;  Standard  Oil  Co.  v.  Reagan, 
15  Ga.  A.  571,  84  SB  69;  Atlantic 
Coaat  Line  R.  Co.  v.  Moore,  8  Ga.  A. 
185.  68  SE  875. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Buirhes,  55  Kan.  491,  40  F  919. 

Mich.— Little  V.  Bousfleld,  165 
Mich.    654,    131    NW  63. 

Mo. — Grogan  v.  Broadway  Foundry 
Co.,  87  Mo.  321;  Collins' v.  Star  Paper 
Mill  Co.,  143  Mo.  A.  333.  127  SW  641: 
Haines  v.  Pearson,  100  Mo.  A.  551,  76 
SW  194. 

Nebr. — Moaes  v.  Mathews,  95  Nebr. 
672,  146  NW  920,  AnnCasl915A  698. 

N.  D. — Rober  v.  Northern  Pac.  R. 
Co.,  25  N.  D.  394.  142  NW  22;  Ruehl 
v.  Lldgerwood  Rural  Tel.  Co.,  23 
N.  D.  6,  135  NW  793,  LRA1918C 
1063,  AnnCasl914C  680. 

Va.— Norfolk  R.  Co.  v.  Phillips,  100 
Va.  362,  41  SE  726. 

69.  U.  S.— Vlcksburg.  etc.,  R.  Co. 
V.  Putnam,  118  U.  S.  545,  7  SCt  1,  30 
L.  ed.  267:  The  Oceanic,  61  Fed.  338, 
363  [aff  74  Fed.  642,  20  CCA  574]; 
Cheatham  v.  Red  River  Line,  56  Fed. 
248  [rev  on  other  grounds  60  Fed.  517, 
9  CCA  124J.  And  see  The  Saginaw, 
169  Fed.  906,  913  (where  it  is  said: 
"Such  tables  are  very  useful  in '  in- 
surance matters,  but  seem  to  afford 
little  real  aid  in  determining  the  du- 
ration of  life"  in  actions  for  wrong- 
ful  death). 

Ala. — Nevers  Lumber  Co.  v.  Fields, 
151  Ala.  367.  44  S  81;  Louisville,  etc., 
R.  Co.  V.  Anderson.  150  Ala.  350.  43 
S  566;  Alabama  Mineral  R.  Co.  v. 
Jones,  114  Ala.  519,  21  S  507,  62 
AmSR  121. 

Cal. — Morgan  v.  Southern  Pac.  Co., 
95  Cal.  501.  30  P  601. 

D.  C. — Philadelphia,  etc.,  R.  Co.  v. 
Tucker,  35  App.  123. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Perkeraon,  112  Ga.  923,  38  SE  865,  53 
LRA  210:  Augusta  R.  Co.  v.  Glover, 
92,Ga.  132,  18  SE  406;  Savannah,  etc., 
R.  Co.  V.  Stewart,  71  Ga.  427;  Stan- 


dard OH  Co.  V.  Reagan,  15  Ga.  A.  S71, 
84  SE  69;  Atlantic  Coast  Line  R.  Co. 
V.  Moore,  8  Ga.  A.  186,  68  SE  875. 

Iowa. — Farrell  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  690,  99  NW  678. 

Pa. — Emery  v.  Philadelphia,  208 
Pa.  492,   67  A  977,  979. 

[a]  B«»soiis  for  ml*.— (1)  "There 
are  ....  considerations  involved  in 
determining  the  value  of  a  life  not 
embraced  within  the  rules  of  the 
annuity  tables."  The  Oceanic,  61 
Fed.  338,  363  [aff  74  Fed.  642,  20  CCA 
574].  (2)  "They,  are  not  conclu- 
sive and  are  far  from  satisfactory 
evidence  but  are  admitted  from  ne- 
cessity because  they  are  the  best 
guide  attainable  to  the  establish- 
ment of  a  material  but  necessarily 
uncertain  fact,  the  natural  duration 
of  the  individual  life  which  has  been 
terminated  by  the  injury  in  con- 
troversy. Uncertain  and  unsatis- 
factory as  any  test  drawn  from  the 
general  duration  of  life  must  be  when 
applied  to  an  individual  case.  It  Is 
better  than  the  unlnstructed  guess  of 
a  Jury."  Emery  v.  Philadelphia,  208 
Pa.  492.  67  A  977,  979. 

70.  U.  S.— Vicksbutg,  etc.,  R.  Co., 
V.  Putnam,  118  U.  S.  646,  7  SCt  1,  30 
L.   ed.   257.  . 

Ga. — Central  R.  Co.  v.  Crosby,  74 
Ga.  737,  68  AmR  463. 

N.  C. — Speight  V.  Seaboard  Air 
Line  R.  Co.,  161  N.  C.   80.  76  SE  684. 

S.  C. — Bussey  v.  Charleston,  etc., 
R.  Co.,  78  S.  C.  352,  58  SE  1015. 

Tex. — Texas  Mexican  R.  Co.  v.  Hig- 
gins.  44  Tex.  Civ.  A.  523,  99  SW 
200. 

71.  Savannah,  etc..  R.  Co.  v. 
Stewart.  71  Ga.  427;  Steinbrunner  v. 
Pittsburgh,  etc.,  R.  Co..  146  Pa.  604, 
23  A  239,   20  AmSR  806. 

72.  Little  v.  Bousfleld,  166  Mich. 
654,  131  NW  63;  Secord  v.  John 
Schroeder  Lumber  Co.,  160  Wis.  1,  7, 
150  NW  971  (where  In  reversing  a 
judgment  upon  the  ground  that  the 
damages  were  excessive  and  not  com- 
puted on  a  basis  supported  by  mor- 
tuary tables  the  court  said:  "We 
realize  that  the  mortality  tables  are 
not  conclusive  as  to  the  expectaijcy 
of  life,  but  they  are  persuasive  evi- 
dence  of   it,   and   unopposed   by   any 


other    evidence,    should    be    control- 
ling"). '         I 

I.  Bigelow  V.  Berkshire  L.  Ins. 
Co.,  93  U.  S.  284,  286,  23  L.  ed.  918; 
Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall. 
(U.  S.)  580,  591,  2^  L.  ed.  236;  Su- 
preme Lodge  O.  M.  P.,  198^111.  365, 
64  NE  1068,  1060;  Grand  Lodge  L  O. 
M.  A.  V.  Welting,  168  111.  *«8,  418,  48 
NE  59,  61  AmSR  123;  North  American 
Union  v.  Oleske,  (Ind.  A.)  116  NE 
68;  Borradaile  v.  Hunter,  5  M.  G.  639. 
668,  44  ECL  335,  134  Reprint  715.  See 
also  Accident  Insurance   {   108. 

a.     See  generally  Death   {{   36-260. 

3.  Hopkins'  App.,  77  Conn.  644,  60 
A  657,  659,  660.  See  generally  Taxa- 
tion   [37   Cyc   1653-1586]. 

4.  See  Criminal  Law  }  3129. 
B.     Black  L.  D. 

6.  Black  L.  D. 

7.  Black  L.  D. 

8.  Bouvier  L.  D.  tcit  3  Blackstone 
Comm.  p  149].  See  also  Capias  in 
Withernam  9  C.  J.  p  1277. 

9.  BurrlU   L.  D. 

10.  Black   L.    D. 

II.  Black  L.  D.  [cit  2  Reeve  Eng. 
L.  p  177]. 

12.  Black   L.    D. 

13.  Black  L.  D. 

14.  Webster  D.  [quot  Printup  v. 
Alexander,  69  Ga.  563,  556]. 

15.  Webster  D.  [quot  Printup  v. 
Alexander,    69   Ga.   553,   556]. 

16.  Webster  D.  [quot  Printup  v. 
Alexander,   69   Ga.    553,    656]. 

17.  Webster  D.  [quot  Printup  v. 
Alexander,  69  Ga.  653,  556],  See  also 
Deter  [14  Cyc  235]. 

18.  Koenig  v.  Nott,  2  Hilt.  (N.  T.) 
323,   330.   8   AbbPr  384. 

19.  Koenig  v.  Nott,  2  Hilt.  (N.  T.) 
323,  329.  8  AbbPr  384  [cit  Lunler  Dlc- 
tionairie  des  Sciences  et  des  Arts, 
Paris.  1805]  rwhere  it  was  said:  "[The 
word  is  of]  French  origin,  compound- 
ed of  the  preposition  'de,'  from,  and 
'bauche,'  an  old  Armorican  word  In 
use  in  Brittany,  meaning  shop,  and 
signifying,  In  its  compound  sense,  to 
entice  or  draw  one  away  from  hla 
work,  employment,  or  duty").  But 
compare  Wood  v.  Mathews,  47  Iowa' 
409,  410  (where  it  was  said:  ""Such 
Is  not  the  sense  In  which  the  terra 
debauch  Is  employed   in   law,   nor   is 
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to  make  lewd,  to  mar  or  spoil  j^'  to  corrupt  ;*■  to  cor- 
rupt in  morals  or  principles;^*  to  lead  astray  mor- 
ally into  dishonest  and  vicious  practices;'^  to  lead 
into  unchastity.'*  In  another  sense,'°  the  term  is 
used  as  an  appropriate  definition  for  the  word  ' '  con- 
stuprate,"  from  the  Latin  "constupro,"  meaning 
to  violate,**  hence  to  seduce  and  violate  a  woman;"' 
to  seduce  and  vitiate  a  woman;*'  to  ravish,  deflower, 
violate.** 

DEBAUCHED.  In  one  sense,  enticed  ;^°  led 
astray;'*  vitiated  or  corrupted."  In  another  sense, 
carnally  known.'* 

DEBAUCHED  HABITS.  Habits  of  debauchery 
of  the  kind  which  are  calculated  to  produce  in  the 
subject  of  them  mental  imbecility,  and  which  evince 
moral  depravity,  and  produce  legal  incapacity." 

DEBAUCHERY.  Generally  an  excessive  indulg- 
ence of  the  body;"  excessive  indulgence  in  sen- 
sual pleasures  of  any  kind;'*  drunkenness;"'  glut- 
tony;" intemperance;'"  licentiousness;**  taking  up 
vicious  habits;**  sexual  immorality;**  unlawful  in- 
dulgence of  lust;*'  corruption  of  innocence.**    The 


such  Us  usual  and  ordinary  accepta- 
tion"). 

20.  Phillips  New  World  of  Words 
p  1696  [qiiot  KoenlK  v.  Nott.  2  Hilt. 
(N.  Y.)  323.  329.  8  AbbPr  384]. 

31.  Athanasaw  v.  U.  S.,  227  U.  S. 
326,  331,  33  SCt  286.  67  L.  ed.  628. 

as.  Athanasaw  v.  U.  S.,  227  \i.  S. 
326.  331,  33  SCt  285,  57  L.  ed.  528. 

33.  Athanasaw  v.  U.  S.,  227  U.  S. 
326.  331,  33  SCt  285.  57  L..  ed.  528. 

34.  Athanasaw  v.  U.  S.,  227  U.  S. 
326.  331,  33  SCt  286,  57  U  ed.  628. 

35.  Bailey  D.  [quot  Koenig  v. 
Nott,  2  Hilt.  (N.  T.)  323,  330.  8  Abb 
Pr  384]  (where  It  was  said  that  the 
meaning  of  the  word  has  been  ex- 
tended). 

se.  Worcester' D.  [quot  Koenlr  v. 
Nott,  2  Hilt.  (N.  T.)  323,  330,  8  Abb 
Pr  384], 

37.  Bailey  D.  [quot  Koenig  v. 
Nott,  2  Hilt.  (N.  T.)  323.  330,  8  AbbPr 
384].  To  same  effect  Wood  v.  Mat- 
thews, 47  Iowa  409.  410. 

[a]  "Beano*"  ooiap«x«d  and  Ola- 
tiavoMiM. — (1)  "In  their  common 
as  well  as  legal  acceptation  they  [se- 
duce and  debauch]  Import  the  idea 
of  illicit  intercourse,  accomplished 
by  arts,  promises  or  deception,  and 
have  no  other  meaning."  State  v. 
Curran.  51  Iowa  112.  114,  49  NW 
1006  [quot  State  V.  Whalen.  98  Iowa 
662,  665,  68  NW  564].  (2)  "Seduc- 
tion Is  one  Injury  and  debauching 
Is  another.  The  two  are  different  and 
also  the  rule  of  damages  in  respect 
thereto."  Hartman  v.  McCrary,  59 
Mo.  A.  571,  578.  (3)  A  female  may 
be  seduced  without  being  debauched, 
or  debauched  without  being  seduced. 
,  State  V.  Reeves.  97  Mo.  668,  675,  10 
SW  841,  10  AmSR  349  [quot  Putman 
V.  State,  29  Tex.  A.  454,  457.  16  SW 
97,  25  AraSR  738].  To  same  effect 
State  V.  Howard,  264  Mo.  386,  392, 
176  SW  58.  See  also  Abduction  98  2, 
3;  Seduction  [35  Cyo  1289].  But  com- 
pare Stoudt  V.  Shepherd,  73  Mich.  588, 
691,  41  NW  698  (where  it  was  held 
that  there  was  no  substantial  differ- 
ence between  "seduce"  and  "de- 
bauch" as  a  ground  of  action  for  loss 
of  service). 

sa.  Bailey  D.  [quot  Koenlg  v. 
Nott.  2  Hilt.  (N.  Y.)  323,  830,  8  AbbPr 
3841. 

39.  McKenzle  EIngllsh  Synonyms 
[nuot  Koenlg  v.vNott.  2  Hllt.  (N.  Y.) 
323.  330,  8  AbbPr  384].  See  also 
State  v.  Long.  238  Mo.  383.  390,  141 
SW  1099  (where  it  was  said:  "The 
word  .  .  .  ordinarily  Imports  the  de'- 
flowcrlng  of  a  woman,  whether  with 
"or  without  her  consent,  and,  if  with 
her  consent,  whether  that  consent  be 
obtained  by  promises  and  persuasion 
or  spring  from  her  own  desires"). 


30.  Koenlg  v.  Nott,  2  Hllt.  (N.  Y.) 
323     329 

si.  koenlg  v.  Nott,  2  Hllt,  (N.  Y.) 
323,  329. 

38.  Koenlg  v.  Nott,  2  Hllt.  (N.  Y.) 
323    329 

33.  State  v.  Wheeler,  108  Mo.  658, 
662,  18  SW  924;  State  v.  Eckler,  106 
Mo.  585,  690,  17  SW  814,  27  AmSR 
372;  State  v.  Reeves,  97  Mo.  668,  676, 
10  SW  841,  10  AmSR  349  [quot  Put- 
man  v.  State,  29  Tex.  A.  454,  457,  16 
SW   97,   26  AmSR  738]. 

34.  Wickwire's  App.,  30  Conn.  86, 
88  (holding  that  evidence  that  a 
widow  with  a  family  of  small  chil- 
dren l>ad  taken  into  her  house  a 
profligate  man  who  had  abandoned 
his  wife  and  children,  and  that  she 
was  living  with  him  as  his  wife, 
and  had  had  two  illegitimate  chil- 
dreh  by  him,  is  sufficient  to  show 
that  she  was  a  woman  of  "debauched 
habits"). 

35.  Athanasaw  v.  U.  S.,  227  U.  S. 
326,  331.  33  SCt  285,  57  L.  ed.  628. 

36.  Suslak  v.  U.  S.,  213  Fed.  918, 
917,  180  CdA.  391. 

37.  Athanasaw  y.  U.  S.,  227  U.  S. 
326,  331,  33  SCt  286,  67  L.  ed.  628. 

38.  Suslak  v.  U.  S.,  213  Fed.  913, 
917,    130   CCA   391. 

39.  Suslak  v.  U.  S.,  213  Fed.  913, 
817,  130  CCA  391. 

40.  Athanasaw  v.  U.  S.,  227  U.  S. 
326.' 331,  33  SCt  286.  67  L.  ed.  628. 

41.  Athanasaw  v.  U.  S.,  227  U.  S. 
326.  331,  33  SCt  285,  67  L.  ed.  528. 

43.  Suslak  v.  U.  S.,  213  Fed.  913, 
917.   130   CCA   391. 

43.  Suslak  v.  U.  S.,  213  Fed.  913, 
917,  130  CCA   391. 

44.  Athanasaw  v.  U.  S..  227  U.  S. 
326,  331,  33  SCt  285,  57  L.  ed.  628. 
See,  alsb  Van  Pelt  v.  U.  S.,  240  Fed. 
346,  153  CC.\  272,  LRA1917E  1135 
(construing  the  term  as  employed  in 
the  White  Slave  Act). 

46.  Athanasaw  v.  U.  S.,  227  tT.  S. 
326,   331.  33  SCt  285,  57  I...  ed.  628. 

4fl.  Athanasaw  v.  U.  S.,  227  U.  S. 
326.  331,  33  SCt  285.  57  L,.  ed.  528. 

47.  Athanasaw  v.  U.  S.,  227  U.  S. 
326.  331.  33  SCt  285,  67  L.  ed.  528. 

48.  Athanasaw  v.  U.  S..  227  U..  S. 
326,  331,  33  SCt  285,  57  L.  ed.  528. 
See  also  Debauch  ante  p. 

49.  See  generally  Depositions  [13 
Cyc  867]. 

Ajiporanc*  i»  baa*  •■••  see  Ap- 
pearances i  6. 

60.  Black  L.  D.  [quot  Willis  v. 
Hardlnsburg  Bank,  etc.,  Co.,  160  Ky. 
808,  811.  iro  SW  188];  Blair  v.  Weav- 
er, 11  Serg.  &  R.   (Pa.)  84,  86. 

51.  Black  L.  D.  [quot  Willis  v. 
Hardlnsburg.  etc..  Co..  160  Ky.  808, 
811.  170  SW  1S8];  Baelde  v.  San 
Domingo  Impr.  Co.,  (N.  J.)  83  A  485. 


term  is  not  a  legal  or  technical  one;*'  it  may,  and 
often  does,  suggest  the  idea  of  sexual  immorality,*' 
that  is,  of  a  life  which  will  lead  eventually,  or 
tends  to  lead;  to  sexual  immorality;*'  but  it  need 
not  necessarily  imply  drunkenness  or  immorality  in 
fact.*' 

DE  BENE  ESSE.**  Conditionally  ;»•  provision- 
ally;'* in  anticipation  of  future  need;'*  a  technical 
phrase  applied  to  certain  acts  deemed  at  the  time 
to  be  well  done,  or  until  an  exception  or  other 
avoidance." 

DEBENTURE.'*  EtymologicaUy  debenture  is  but 
debt  "writ  large."  "  It  is,  comparatively  speaking, 
a  new  term,  not  in  the  English  language,  but  in  the 
law."  At  first,  during  the  Protectorate,  when  the 
term  seems  to  have  originated,  it  was  spelled  "De- 
bentur,"  that  being  the  Latin  word  with  which  the 
instrument  began."  While  there  is  not  any  precise 
legal  definition  of  the  term,  and  it  .is  not  in  either 
law  or  commerce  a  strictly  technical  term,  or  what  is 
called  a  term  of  art,"  it  has  been  used  by  lawyers  ' 
frequently  with  reference  to  instruments  under- cer- 

487  (referring  to  the  right  to  offer 
depositions  in  evidence  depending  up- 
on the  absence  of  the  witness  or  his 
disability  at  the  time  of  trial).  - 

"It  is  equivalent  to  provisionally, 
with  which  meaning  the  phrase  is 
commonly  employed.  For  example,  a 
declaration  is  filed  or  delivered,  spe- 
cial bail  is  put  in.  a  witness  is  ex- 
amined, etc,  de  bene  esse,  or  pro- 
visionally." Bouvler  li,  D.  [clt  S 
Blackstone  Comm.  p  383]. 

53.  Black  L.  D.  [quot  WlUis  v. 
Hardlnsburg  Bank,  etc.,  Co..  160  Ky. 
808,   811.   170  SW  188]. 

83.     Bouvler  L.  D.    i 

54.  See  generally  Corporations  [10 
Cyc   1167]. 

65.  Toronto  Bank  v.  Cobourg,  etc. 
R.  Co.,  7  Ont.  1,  7. 

66.  Bdmonds  v.  Blaina  Furnaces 
Co.,  86  Ch.  D.  215,  218. 

87.  Levy  v.  Abercorris  Slate,  etc.. 
Co.,  87  Ch.  D.  260,  264  (clt  Blount 
L.  D.;  Skeat  Etym.  D.];  Toronto  Bank 
v.  Cobourg,  etc.,  R.  Co.,  7  Ont.  1,  7. 

83.  Levy  v.  Abercorris  Slate,  etc. 
Co.,  37  Ch.  D.  260.  264  [clt  Blount 
L.  D.;  Skeat  Etym.  D.];  Edmonds  v. 
Blaina  Furnaces  Co.,  36  Ch.  D.  215. 
218.  See  also  British  India  Steam 
Nav.  Co.  y.  Inland  Revenue  Comrs.. 
50  L.  J.  Q.  B.  617,  519  (where  Grove. 
J.,  said:  "The  question  [In  the  case 
under,  consideration]  apparently  a 
simple  one,  and  certainly  easy  to 
state,  is  not  free  from  difficulty,  ow- 
ing to  the  curious  fact  tlrnt  the  word 
'debenture'  does  not  appear  to  admit 
of  any  accurate  definition.  A  very 
general  definition  is  given  in  the  dic- 
tionaries, and  neither  the  counsel  in 
the  case  nor  any  information  that  we 
have  been  able  .to  obtain  defines  ex- 
actly what  'debenture'  means.  The 
difficulty  arises  from  the  fact  that  In 
the  Act  of  Parliament  (33  &  34  Vict, 
c  97)  the  word  'debenture'  Is  men- 
tioned in  the  schedule  of  duties  In 
two  senses,  namely,  'Debenture  for 
securing  the  payment  or  repayment 
of  money,  or  the  transfer  or  retrans- 
fer  of  stock,'  and  "Debenture  or  cer- 
tificate for  entitling  any  person  to 
receive  any  drawback,'  &c.;  and — In 
another  portion  of  the  schedule, 
where  mortgages  are  spoken  of — 
'Mortgage,  bond  debenture,  covenant, 
warrant  of  attorney,  and  foreign  se- 
curity of  any  kind.' "  Llnc^ey.  J.. 
said:  "Now  what  the  exact  meaning 
of  'debenture'  is  I  do  not  know.  I 
do  not  find  any  particular  definition 
of  It.  and  we  know  that  there  are 
various  classes  of  Instruments  called 
'debentures.'  You  may  have  mort- 
gage debentures,  which  are  charges 
of  some  kind  on  property;  you  may 
have    debentures    which    are    bonds. 


For  tatar  eaMa,  d«T*lopiB«Bta  and  tStmafm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tain  statutes."    A  debenture,  although  never  I^^Ily 
defined,  is  included  under  one  of  three  descriptions:*" 
First,    a  simple  acknowledgment  under  seal  of  the 
debt;0^   second,   an  instrument   acknowledging  the 
debt  and  charging  the  property  of  the  company  with 
rejiayment  ;*^  and,  third,  an  instrument  acknowledg- 
ing the  debt,  chargi&g  the  property  of  the  company 
w^ith    repayment,  and  further  restricting  the  com- 
pany  from  giving  any  prior  charge.**     Having  in 
mind  these  distinctions,  the  term  may  be  said  to  sig- 
nify   a  debt;**   an   acknowledgment   of   a  debt,** 
in   the  nature  of  a  bond  or  bill,  etc.;**  a  writing 
acknowledging  a  debt;*'  a  document  which  either 
creates  a  debt  or  acknowledges  it;**  an  instrument 
which  shows  that  the  party  owes  and  is  bound  to 
pay;"'  an  instrument,  generally  under  seal,  for  the 
repayment  of  money  lent,  usually  if  not  exclusively 
used  of  obligations  of  corporations  or  large  moneyed 
copartnerships,  issued  in  a  form  convenient  to  be 
bought  and  sold  as  investments;'*  an  instrument  im- 
porting an  obligation  or  covenant  to  pay,'^  in  most 
cases  at  the  present  day  accompanied  by  some  charge 


and  if  this  were  under  seal  it  would 
be  a  debenture  of  this  kind.  You 
may  have  a  debenture  which  is  noth- 
ing more  than  an  acknowledirnient  of 
debt.  Tou  may  have  an  instrument 
like  this  which  is  something  more — 
it  is  a  statement  by  two  directors 
that  a  company  will  pay.  I'  think 
any  instruments  of  that  sort  may 
be   debentures"). 

59.  Edmonds  v.  Blalna  Furnaces 
Co.,  36iCh.  D.  215,  218. 

[a]  "Sebaatnz*  rMlraivtion  oom- 
pany."  — Ballard  v.  Ponchatoula 
Homestead  Assocr  137  La.  677,  67S, 
69  S  91  (construing:  the  term  as  used 
in  a  statute  providing  "that  each  and 
every  company,  association,  corpora- 
tion or  firm  conducting  the  business 
of  a  debenture  redemption  company, 
or  loan  and  investment  companies, 
'Whether  domiciled  in  or  out  of  this 
state,  but  authorized  to  do  business 
herein,  shall  be  subject  to  an  annual 
license  based  upon  the  gross  receipts 
as  follows,"  etc.). 

eo.  English,  etc..  Mercantile  Inv. 
Trust,  Ltd.  V.  Brunton,  {18921  2  Q.  B. 
700  [quot  Brown  v.  Inland  Revenue 
Comrs.,  64   L.  J.  M.  C.  209,  211], 

61.  English,  etc.,  Mercantile  Inv. 
Trust.  Ltd.  V.  Brunton,  [1892]  2  Q.  B. 
700,  712  [quot  Brown  v.  Inland  Reve- 
nue Comrs.,  64  L.  J.  M.  C.  209, 
211]. 

ea.  English,  etc..  Mercantile  Inv. 
Triist,  Ltd.  v.  Brunton,  [1892]  2  Q.  B. 
700,  712  [quot  Brown  v.  Inland  Reve- 
nue Comra.,  64  L.  J.  M.  C.  209,  211]. 

63.  English,  etc..  Mercantile  Inv. 
Trust,  Ltd.  v.  Brunton,  [1892]  2  Q.  B. 
700,  712  [quot  Brown  v.  Inland  Reve- 
nue Comrs..  64  L.  J.  M.  C.  209.  211). 

64.  Edmonds  v.  Blaina  Furnaces 
Co.,   36  Ch.  D.  216,  219. 

80.  Blount  L.  D.  [clt  Levy  v. 
Abercorrls  Slate,  etc,  Co.,  37  Ch. 
D.  260,  264];  Skeat  Etym.  D.  [clt 
Levy  V.  Abercorrls  Slate,  etc.,  Co., 
37  Ch.  D.  260,  264;  Toronto  Bank  v. 
Cobourg,  etc..  R.  Co..  7  Ont.  1,  7]; 
Edmonds  v.  Blalna  Furnaces  Co.,  36 
Ch.  D.  215,  219(where  Chltty,  J.,  said: 
"And  speaking  of  the  numerous  and 
various  forms  of  Instruments  which 
have  been  called  debentures  without 
anyone  being  able  to  say  the  term  la 
incorrectly  used,  I  find  that  generally, 
if  not  always,  the  instrument  imports 
an  obliratlon  or  covenant  to  pay"). 

66.  Blount  L.  D.;  Skeat  Etym.  D. 
[both  cit  Levy  v.  Abercorrls  Slate, 
etc.,  Co..  37  Ch.  D.  260.  264]. 

[a]  Hegotlsbl*  lastraaMUt. — De- 
bentures, as  commonly  understood 
and  according  to  the  general  usage, 
are  negotiable  Instruments  transfer- 
able by  Indorsement  or  by  mere  de- 
livery. Macfarlane  v.  St.  Cesaire,  2 
Montr.  Q.  B.  160.  165  (where  It  is 
said  that  they  are  usually  given  in 


payment   of   the   work   of  construc- 
tion). 

67.  Century  D.  [quot  Barton  Nat. 
Bank  v.  Atkins,  72  Vt.  33,  45,  47  A 
176];  Oawford  v.  Roney,  130  Ga. 
615.    521.    61    SE   117. 

68.  Levy  V.  Abercorrls  Slate,  etc., 
Co..  37  Ch.  D.  260,  264  [clt  Blount 
L.  D.;  Skeat  Etym.  D.]  (where  it  is 
said:  "And  any  document  which  ful- 
fils either  of  these  conditions  is  a  'de- 
benture.' I  cannot  find  any  precise 
legal  definition  of  the  term,  it  is  not 
either  in  law  or  commerce  a  strictly 
technical  term,  or  what  Is  called  a 
term  of  art.  It  must  be  'Issued.'  but 
'Issuc^'  is  not  a  technical^  term:  it 
is  a  mercantile  term  well  under- 
stood; 'issue'  here  means  the  deliv- 
ery over  by  the  company  to  the  per- 
son who  has  the  charge"). 

68.  In  re  Imperial  Land  Co.,  L.  R. 
11  Eq.  478,  489  [quot  Toronto  Bank 
V.  Cobourg,  etc.,  R.  Co.,  7  Ont.  1,  7]. 

70.  Century  D.  [quot  Barton  Nat. 
Bank  v.  Atkins,  72  Vt.  33,  45,  47  A 
176]. 

71>  Edmonds  v.  Blalna  Furnaces 
Co.,   36  Ch.  D.   215,  219. 

7a.  Edmonds  v.  Blaina  Furnaces 
Co.,  36  Ch.  D.  215,  219. 

73.  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  45,  47  A  176. 

74.  In  re  Standard  Mfg.  Co..  [1891] 
1   Ch.   627,   645. 

76.  In  re  Rogers,  1  Dr.  &  Sm. 
338,   342,   62  Reprint  408. 

[a]  Kortvaf*  dl>tia|rnteh«d.  — 
"Debentures,  strictly  so  called,  differ 
from  mortgages  In  not  conferring 
upon  the  grantees  the  legal  title,  or 
any  of  the  ordinary  rights  of  own- 
ership of  th^  property  upon  which 
a  charge  is  created.  They  are  at 
most  only  equitable  mortgages.  The 
charge  they  create  upon  the  property 
of  the  company  confers  only  equit- 
able rights,  either  as  against  other 
creditors  Or  as  against  the  corpora- 
tion; and  In  fact  the  true  test 
whether  an  instrument  is  a  deben- 
ture or  mortgage  is  found  In  the 
Inquiry  whether  the  holder  has  any 
legal  right  to  interfere  with  the  com- 
pany's use  or'  control  or  the  property 
In  whatever  way  It  pleasea  If  the 
instrument  confers  a  charge  which 
can  be  protected  and  enforced  only 
In  equity.  It  is  strictly  a  debenture." 
Jones  Corporate  Bonds  and  Mortg. 
{   32. 

76.  In  re  Rogers.  1  Dr.  &  Sm.  338. 
342.  62  Reprint  408  (where  the  court 
said:  "It  appears  to  me  to  stand  in 
the  same  position  as  a  mortgage"). 

77.  In  re  Colonial  Trusts  Corp..  16 
Ch.  D.  465;  In  re  Qeneral  South 
American  Co.,  2  Ch.  D.  337, 

78.  British  India  Steam  Nav.  Co. 
V.  Inland  Revenue  Comrs.,  7  Q.  B.  D. 
165,  169. 


or  security,'^  although,  as  has  been  said,  the  word 
does  not  necessarily  imply  a  secured  debt  or  claim  ;'^ 
an  agreement  by  which  a  right  in  equity  to  a  charge 
or  security  on  personal  chattels  is  conferred;'*  an 
instrument,  in  the  nature  of  a  mortgage,  to  secure  a 
certain  sum  of  money,  with  interest,"  to  which 
coupons  are  attached  making  the  int^est  payable 
half  yearly.'* 

S6aL  A  debenture  may  be,  and  perhaps  generally 
is,  UQder  the  corporate  seal,  in  which  case  it  is  called 
"a  debenture  bond."  "  But  an  instrument  need  not 
be  under -seal  to  be  a  debenture;  it  may  be  a  simple 
acknowledgment  or  promise  to  pay,  like  a  promis- 
sory note," 

Floating  security. .  Debentures,  charging  generally 
the  undertaking  and  assets  of  the  company  with 
payment  of  the  debt,  are  called  "floating  securities." 
They  are  merely  a  charge  upon  the  assets  of  the 
company  for  the  time  being,  and  leave  the  company 
at  liberty  to  carry  on  its  business  and  deal  with  its 
property  as  it  sees  fit,  until  stopped  by  either  the 
appointment  of  a  receiver  or  a  winding  up." 

[a]  Vromlftsory  aot*  oomparad. — 
"The  definition  of  a  promissory-note 
...  la  this, — 'It  means  and  includes 
any  document  In  writing  (except  a 
bank-note)  containing  a  promise  to 
pay  any  sum  of  money.'  That  defini- 
tion is  equally  applicable  to  a  mort- 
gage or  a  bond  or  any  other  instru- 
ment whatever  which  contains  a 
promise;  and,  as  I  say,  if  the  ques- 
tion were  whether  this  Instrument  is 
to  be  charged  with  stamp-duty  or  not, 
I  see  no  answer  to  the  suggestion 
that  it  would  be  chargeable  with  duty 
as  a  promissory-note.  But  what  we 
have  to  determine  is,  whether  It  Is  a 
promissory-note  as  distinguished 
from  something  else.  Take  the  com- 
mon case  of  a  mortgage:  It  falls 
within  the  statutory  definition  of  a 
promissory-note,  yet  nobody  would 
say  that  it  ought  to  bear  a  promis- 
sory-note stamp.  Looking  at  the 
matter  from  that  point  of  view,  let 
us  see  what  the  instrument  itself  Is. 
I  think  It  would  strike  any  commer- 
cial man  as  something  very  dif- 
ferent from  a  promissory-note.  It  Is 
not  framed  like  a  promissory-note. 
It  contains  various  stipulations  and 
conditions  which  would  induce  any 
commercial  man  to  laugh  at  the  Idea 
of  Its  being  a  promissory-note:  It 
purports  <o  be  something  else;  and 
it  is  called  a  flebenture.  I  do  not 
think  the  calling  it  a  debenture  Is 
conclusive:  but  it  Is  something;  and 
It  Is  important  when  you  bear  In 
mind  that  the  question  we  have  to 
consider  is,  whether  that  which  a 
cdmmercial  man  would  repudiate  as 
a  promissory-note  is  to  be  regarded 
for  the  purpose  of  taxation  as  a 
promissory-note,  or  something  which 
It  purports  to  be  and  Is  called,  viz. 
a  debenture."  (per  Lindley,  J.). 
"Now  it  seems  to  me  that  there  Is  a 
real  difference  here  between  what  the 
company  themselves  call  a  'deben- 
ture' and  a  promissory  note.  The 
statute  contemplates  In  a  debenture 
something  different  from  a  promis- 
sory note,  becau.'te  in  the  former  case 
It  imposes  a  higher  duty.  The  docu- 
ment may  be  a  promissory  note  In 
onA  sense  of  the  word,  but  It  may 
alRo  be  something  more,  for  there 
are  matters  attached  to  it  which 
have  a  purpose  In  them  and  which 
may  be  attached  to  a  promissory 
note,  and  yet  m«ke  It  none  the  less 
a  promissory  note "  British  India 
Steam  Nav.  Co.  v.  Inland  Revenue 
Comrs..  7  Q.  B.  D.  165,  171,  44  L.  R, 
Rep.  N.  S.  378.  381  (per  Orove.  J.). 

7».  In  re  Panama,  etc.,  Mall  Co., 
L.  R.  5  Ch.  318;  Edward  Nelson  & 
Co.,  Ltd,  V.  Paber,  [1903]  2  K.  B.  367, 
376;  In  re  Borax  Co.,  [1901]  1  Ch. 
826.  333:  In  re  Vivian  &  <3o.,  Ltd.. 
[1900]    2    Ch.    664,    668;    Wallace    v. 
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DEBET— DEBITUM  IN  PBJSSENTI,  ETC. 


DEBET.    He  owes.^ 

NU  debet.  literally  "He  owes  nothing."  •*  The 
old  form  of  the  general  issue  in  all  actions  of  debt 
not  founded  on  a  specialty.** 

DEBET  ESSE  FINIS  IJTIUM.«> 

DEBET  ET  DETINET.  Literally  "He  owes  and 
detains. ' '  ^  Words  anciently  used  in  the  original 
writ  afterward  in  plaintiff's  declaration  in  an  action 
of  debt,  where  it  was  brought  by  one  of  the  original 
contracting  parties  who  personally  gave  the  credit, 
against  the  other  who  personally  incurred  the  debt, 
or  against  his  heirs  if  they  were  bound  to  the  pay- 
ment, as  by  the  obligee  against  the  obligor,  by  the 
landlord  against  the  tenant,  etc.*' 

DEBET  ET  SOLET.  Literally  "He  owes  and  is 
used,"  or  "has  been  used  to  do."*°  Words  an- 
ciently used  in  writs,  showing  both  a  right  and  a 
custom  as  the  ground  of  the  claim;  as  in  the  writs 
De  secta  ad  molendinum,  De  molendino,  domo,  et 
ponte  reparanda,  etc.*' 

DEBET  QUIS  JUKI  SUBJAOEBE  UBI  DELIN- 
QXJIT.s* 

DEBET  SINE  BREVE.  'Literally  "He  owes  with- 
out declaration  filed."**  Used  in  relation  to  con- 
fession of  judgment.*" 

DEBET  SUA  CXnQUE  DOMUS  ESSE  PEBFU- 
OIUM  TUTISSIMUM." 


DEBILE  FDNDAMENTUM  FALLTT  OPUS.'^ 

DEBIT.  A  sum  charged  as  due  or  owing;'*  the 
left-hand  page  of  a  ledger  to  which  all  items  are 
carried  that  are  charged  to  an  account.** 

In  industrial  insurance  a  "debit"  is  a  certain 
identified  territory  in  which  an  agent  operates  by 
soliciting  new  business  and  taking  care,  as  through 
collection  of  the  debit  accounts,  of  the  company's 
patrons  for  insurance  theretofore  written  and  out- 
standing.** 

DEBITA  NON  PB.SSUMITXTB  DONABE.** 

DEBITA  SEQUUNTUB  PEBSONAM  DEBIT- 
OBIS." 

DEBITOB  NON  PB.£SnMITUB  DONABE.** 

DEBITOBUM  PAOTIONIBUS.  CBEDITOEUM 
PETITIO  NEC  TOLLI  NEC  MINUI  POTEST.** 

DEBITUM.  A  term  which  signifies  not  only  debt 
for  which  an  action  of  debt  lies,  but  generally  any 
duty  to  be  yielded  or  paid.^ 

DEBITUM  ET  CONTBAOTUS  SUNT  {TULUUS 
L0CI.2 

DEBITUM  IN  PBiESENTI  SOLVENDUM  IN 
FUTUBO.  Literally  "A  debt  due  at  present  to  be 
paid  in  future."  *  A  debt  or  obligation  complete 
when  contracted,  but  of  which  the  performiuice 
cannot  be  required  until  some  future  period;*  a  debt 


Bvershed.  [1899]  1  Ch.  891,  894;  In 
re  Colonial  Trusts  Corp.,  16  Ch.  D. 
465,  472;  In  re  Hamilton's  Windsor 
Ironworks,  12  Ch.  D.  707,  712;  In  re 
Florence  Land,  etc.,  Co..  10  Ch.  D. 
530,  540;  In  re  General  South  Amer- 
ican Co.,  2  Ch.  D.  337;  In  re  Marine 
Mansions  Co.,  L.  R.  4  Eq.  601;  Re 
Farmers'  Loan,  etc.,  Co.,  30  Ont.  337. 

80.  Burrill  L.  D. 

81.  Wharton  L.  Lex. 

83.  Wharton  L.  Lex.  See  also 
Debt,  Action  of  (  31;  and  generally 
Pleading;  [31  Cyc  126]. 

88.  A  maxim  meaning  "There 
ought  to  be  an  end  of  lawsuits." 
Bouvler  L.  D.  Celt  Jenkins  Cent,  p 
61]. 

84.  Black  L.  D.  [cit  3  Blackstone 
Comm.  p  155;  Fltzherbert  Nat.  Brev. 
p   119  Q].  \ 

85.  Black  L.  D.  [cit  3  Blackstone 
Comm.  p  155;  Pltsherbert  Nat.  Brev. 
p   119  Q]. 

86.  BurrlU  L.  D. 

87.  Burrill  L.  D.  [cit  Termes  de  la 
Ley]  (\fhere  it 'is  said:  "Where  a 
person  sued  to  recover  any  right 
whereof  his  ancestor  was  disseised 
by  the  tenant  or  his  ancestor,  ho  used 
only  the  word  debet  In  his  writ,  solet 
not  being  proper  because  his  an- 
cestor was  disseised  and  the  estate 
discontinued.  But  if  he  sued  for 
anything  that  was  for  the  first  time 
denied  him.  he  used  both  the  words 
debet  et  solet,  because  his  ancestor 
before  him,  as  well  as  he  himself  "had 
usually  enjoyed  the  thing  for  which 
he  sued,  until  the  present  refusal  of 
the  tenant"). 

88.  A  maxim  meaning  "Every  one 
ought  to  be  subject  to  the  law  of  the 
place  where  he  offends."  Bouvler  L. 
D.  felt  Finch  L.  pp  14,  36;  Coke  Inst, 
p  34;  WIngate  Max.]. 

89.  Bouvler  L.  D. 

90.  Bouvler  L.  D. 

91.  A  maxim  meaning  "Every 
man's  house  should  be  a  perfectly 
safe  refuge."     Bouvler  L.  D. 

92.  A  maxim  meaning  "Where  the 
foundation  fails  all  goes  to  the 
ground."      Broom    Leg.    Max. 

ra]  Applied  ini  Ward  v.  Lee.  1 
Bibb  (Ky.)  18,  24;  Anderson  v.  Stapel, 
80  Mo.  A.  115.  122;  Davles  v.  Lowndes. 
7  M.  &  O.  762,  803,  49  ECL  762,  135 
Reprint  307;  Davies  v.  Lowndes,  8 
Scott  N.  R.  539,  667. 

93.  Black  L.  D. 

94.  Wharton  L.  Lex. 


98b  Jones  V.  Prudential  Ins.  Co., 
173  Mo.  A.  1,  7,  155  SW  1106  (where 
It  was  said:  "Such  insurance  is 
usually  written  in  small  amounts  and 
on  the  weekly  payment  plan,  and  the 
agent  in  charge  of  the  'debit'  calls 
and  collects   the  premium"). 

96.  A  maxim  meaning  "A  debtor 
is  not  presumed  to  give."  Wharton 
L.  Lex. 

[a]  Applied  lai  Byrne  v.  Byrne, 
3  Serg.  &  k.  (Pa.)  54,  56,  8  AmD  641; 
Richardson  v.  Greese,  3  Atk.  65,  68, 
26  Reprint  840. 

97.  A  maxim  meaning  "Debts  fol- 
low the  person  of  the  debtor."  Whar- 
ton L,  Lex. 

98.  A  maxim  meaning  "A  debtor 
Is  not  presumed  to  make  a  gift." 
Black  L.  D. 

99.  A  maxim  meaning  "The  right 
of  creditors  to  sue  cannot  be  taken 
away  or  lessened  by  the  contracts  of 
their  debtors."  Bouvler  L.  D.  [cit 
Broom  Leg.  Max.]. 

1.  2  Coke  Inst,  p  89  [quot  Daniels 
V.  Palmer,  41  Minn.  116,  121,  42  NW 
855;  New  Jersey  Ins.  Co.  v.  Meeker, 
37    N.    J.    L.    282.    301]. 

a.  A  maxim  meaning  "Debt  and 
contract  are  of  no  particular  place." 
Bouvler  L.  D. 

[a]  Spiled  ini  State  v.  Pine 
County  Dlst.  Ct.,  I>4  Minn.  370,  102 
NW  869,  870.  3  AnnCas  725;  British 
.South  Africa  Co.  v.  Companhia  de 
Mocamblque,  [1893]  A.  C.  602,  631; 
Warrener  v.  KlngsmiU,  8  U.  C.  Q.  B. 
407,  414. 

3.  Eppright  V.  Nlckerson,  78  Ma 
482,  488  [cit  Abbott  L.  D.;  Bouvler 
L.  D.;  Burrill  L.  D.;  Wharton  L. 
Lex.]. 

4.  Black  L.  D. 

[a]  Applied  or  esplalaad  la:  Peo. 
V.  Arguello,  37  Cal.  524,  625;  Flllyau 
V.  Laverty.  3  Fla.  72,  107;  Baltimore 
App.  Tax  Ct.  v.  Rice.  50  Md.  302.  316; 
Reese  v.  Bank  of  Commerce,  14  Md. 
271.  283.  74  AmD  536;  In  re  Foote,  22 
Pick.  (Mass.)  299.  305;  Wood  v.  Part- 
ridge, 11  Mass.  488,  493;  Wentworth 
v.  Whlttemore,  1  Mass.  471,  472;  Wil- 
son V.  Rlgenbrodt,  30  Minn.  4,  7.  13 
NW  907;  Adams  v.  Tator.  57  Hun 
302,  305,  10  NYS  617,  19  NTCIvProc 
114;  Utica  Ins.  Co.  v.  American  Mut. 
Ins.  Co.,  16  Barb.  (N.  Y.)  171,  176; 
Burrill  V.  Shell,  2  Barb.  (N.  T.)  457, 
470;  Fullerton  v.  Chatham  Nat.  Bank, 
17  Misc.  629,533,  40  NYS  874;  Pitts- 
burgh, etc.,  R.  C!o.  V.  Clarke.   29   Pa. 


146,  161;  Commonwealth  Bank  v. 
Wise,  3  Watts^(Pa.)  394,  401;  Magof- 
tin  v.  Patton,  4  Rawle  (Pa.)  113.  11$ 
[cit  Roper  Legacies  p  376  c  10  i  2 
(Phlla.  ed  1829)3;  FTlntham's  App.. 
11  Serg.  k.  R.  16,  24;  West  v.  Sink,  2 
Yeates  (Pa.)  274,  275;  Wilson  v. 
Corbin,  1  Pars.  Sel.  Cas.  (Pa.)  347. 
357;  Crall  v.  Ford.  28  WklyNC  (Pa.) 
366,  367:  Major  y.  Major.  32  Oratt. 
(73  Va.)  819,  823;  Trowbridge  v.  Slck- 
ler,  42  Wis.  417.  420;  Wallace  v.  Uni- 
versal Automatic  Machines  Co.. 
[1894]  2  Ch.  547.  650;  In  re  Har- 
greaves,  44  Ch.  D.  236,  241;  Parker 
v.  Hodgson,  1  Dr.  &  Sm.  668.  573,  62 
Reprint  495:  Atty.-Gen.  v.  Ansted.  12 
M.  &  W.  520.  152  Reprint  1304;  King 
V.  Sackett,  W.  W.  &  H.  341.  842; 
Robertson  v.  Williams,  18  N.  S. 
393.  398;  Manufacturers  Lumber  Co. 
V.  Pigeon,  22  Ont.  L.  36,  37,  2  OntWN 
79,  17  OntWR  9;  Cockburn  v.  Sylves- 
ter, 1  Ont.  A.  471.  476;  Upper  Canada 
BanK  v.  Grand  Trunk  R.  Co..  13  U.  C. 
C.  P.  304,  312;  Perrin  v.  Hamilton,  5 
U.  C.  C.  P.  57,  74;  Marmora  Fdy.  Co. 
v.  Boswell,  1  U.  C.  C.  P.  175,  185; 
Hall  v.  Brown,  15  U.  C.  Q.  B.  419,  420; 
Hill  V.  Lott,  13  U.  C.  Q.  B.  465,  467; 
•Dack  V.  Currie,  12  U.  C.  Q.  B.  334, 
340;  Warrener  v.  KlngsmiU,  8  U.  C 
Q.  B.  407,  414.  See  also  TT.  S.  v. 
North  Carolina  Bank,  6  Pet.  (U.  S.) 
29,  39,  8  L.  ed.  308  (where  it  is  said: 
"In  the  strictest  sense,  then,  the  bond 
is  a  debitum  ,ln  pressentl,  though. 
Ipoking  to  the  condition,  it  may  be 
properly  said  to  be  solvendum  in  fu- 
turo;  and  we  think  that  it  is  in  the 
sense  of  this  maxim  that  the  Legisla- 
ture is  to  be  understood  in  the  use  of 
the  words  'debt  due  to  the  United 
States.'  Wherever  the  common  law 
would  hold  a  debt  to  be  debttum  In 
presmntl,  solvendum  in  futuro,  the 
statute  embraces  it  just  as  much 
as  if  it  were  presently  paya- 
ble"); In  re  Glen  Iron  Works, 
20  Fed.  674.  681  (where  the 
court  said:  "The  obligation  of  the 
subscribing  stockholder  becomes  a 
debitum  In  prtesentl  when  the  debts 
of  the  corporation  cannot  be  paid 
without  resort  to  the  unpaid  stock: 
but  solvendum  in  futuro,  that  is. 
when  the  fair  and  equitable  amount 
to  be  paid  has  been  ascertained  and 
liquidated.  It  becomes  a  debt  when 
there  are  debts  of  the  corporation  to 
pay, — the  law  discountenances  any 
contrary    Idea, — though    the    amount 


For  l»tas  oMMs,  a«7alopiiMiita  and  ohangss  In  the  law  see  cumulative  Annotations,  same  title,  page  ^nd  note  number. 
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owing,  but  not  yet  due;'  an  accruing  debt.* 

D£  BONIS  ASPORTATIS.  LiteraUy  «For  goods 
taken  away."'  At  common  law  the  action  of  tres- 
pass for  wrongfully  taking  and  carrying  away  per- 
sonal property  is  technically  termed  ".trespass  de 
bonis  asportatis. "  *  , 

DE  BONIS  NON.  An  abbreviation  of  "de  bonis 
non  administratis."* 

DE  BONIS  NON  ADMINISTBATIS.  Literally 
' '  Of  the  g^ods  not  administered. ' '  ^^  Where,  in 
consequence  of  the  death  or  removal  of  an  adminis- 
trator, a  new  administrator  is  appointed,  the  latter 
is  termed  an  administrator  de  bonis  non,  that  is,  of 
the  goods  not  administered  by  the  former.^^ 

DE  BONIS  NON  AMOVENDIS.  A  writ  for  not 
removing  goods.^* 

DE  BONIS  NON  CUM  TESTAMENTO  AN- 
NEXO." 

DE  BONIS  FBOPBnS.  Literally  "Of  his  own 
goods. ' ' "  The  technical  name  of  a  judgment 
against  an  administrator  or  executor  to  be  satisfied 
from  his  own  property,  and  not  from  the  estate  of 
the  deceased,  as  in  eases  where  he  has  been  guilty 
of  a  devastavit  or  of  a  false  plea  of  plene  adminis- 
travit." 

DE  BONIS  TESTATOBIS  AC  SI.  Literally 
"From  the  goods  of  the  testator,  if  he  [has  any,  and, 
if  not,  from  those  of  the  executor]."  "  A  judgment 


rendered  where  an  executor  falsely  pleads  any  mat- 
ter as  a  release,  or,  generally,  in  any  ease  where 
he  is  to  be  charged  in  case  his  test&tor's  estate  is 
insuflBcient.^' 

DE  BONIS  TESTATOBIS  or  INTESTATI.  Lit- 
erally "Of  the  goods  of  the  testator,"  or  "intes- 
tate."^* /A  term  applied  to  a  judgment  awarding 
execution  against  the  property  of  a  testator  or  in- 
testate, as  distinguished  from  the  individual  prop- 
erty of  his  executor  or  administrator.^* 

DE  BONO  ET  MALO.  Literally  "For  good  and 
ill."  ""  In.  ancient  criminal  pleading,  this  was  the 
expression  with  which  the  prisoner  put  himsejf  upon 
a  jury,  indicating  his  absolute  submission  to  their 
verdict.^* 

DEBRIS.  A  term  used  in  mining  law  to  desig- 
nate that  superficial  deposit  which  is  movable,  as 
contrasted  with  the  immovable  mass  that  lies  be- 
low;^* tumble  stuff,  or  matter  which  may  have  been 
brought  to  its  position  by  the  action  of  the  elements, 
as  distinguished  from  the  vast  body  of  the  earth 
which  lies  below.^*  The  substance  is  also  called 
' '  alluvium  "  or  "  detritus. "  " 

D£BT.!">  [i  1]  A.  In  OeneraL  Judicial  defini- 
tions of  the  term  "debt"  are  numerous.'*  It  is  a 
common-law  word  *'  of  technical  meaning.**  It  has 
not,  however,  a  fixed  or  invariable  si^lfication,** 


may  be  a  matter  of  examination  and 
adjustment");  Hall  v.  U,  S.  Insurance 
Co.,  6  am  (Md.)  484,  499  [quot  Reese 
V.  Bank  of  Commerce,  14  Md.  271, 
283,  74  AmD  636]  (where.  In  refer- 
ence to  payments  for  the  stock  of  a 
corporation,  the  court  said:  "Instal- 
ments, not  called  in,  constituted  no 
such  indebtedness  as  was  contem- 
plated by  the  Act  of  Assembly.  It 
contemplated  only  a  debitum  sol- 
-vendum  in  presenti,  not  in  futuro"). 

5.  Peo.  V.  Arguello,  37  Cal.  624, 
525. 

6.  Webb  v.  Stenton,  11  Q.  B.  D. 
618,  624  [clt  Tapp  v.  Jones.  L.  R.  10 
Q.  B.  S91]  (where  the  court  said: 
"There  a^aln  it  is  obvious  that  in 
1876  that  learned  judge  construed  the 
words  "accruing  debt'  to  mean  a  debt 
debitum  in  present!,  solvendum  in 
futuro.  Now  that  is  a  debt  known  to 
the  law  and  which  the  law  has  al- 
ways recognized.  The  law  has  al- 
ways recognised  as  a  debt  two  kinds 
of  debt,  a  debt  payable  at  the  time, 
and  a  debt  payable  in  the  future,  and 
unless  the  legislature  Intended  to  in- 
vent a  new  kind  of  debt  not  known  to 
the  law,  "accruing  debt'  can  only  be 
what  the  judges  have  so  stated"). 

7.  Black  L.  D. 

8.  Adams  Gloss,  [dt  3  Blackstone 
Comm.  pp  150,  161;  1  Chltty  PI.  p 
171].  See  also  Gillard  v.  Brlttan,  8 
M.  &  W.  575,  151  Reprint  1168  (which 
wasi  an  action  of  trespass  de  bouis 
asportatls). 

9.  Black  L,.  D.  See  De  Bonis  Non 
Administratis  post  this  page. 

10.  Adanis  Oloss. 

11.  Adanis  Qloss.  [clt  2  Stephen 
Comm.  p  243].  See  generally  Execu- 
tors and  Administrators  [18  Cyc 
1309]. 

13.  Black  L.  D.  (where  •it  Is  said 
to  have  been  "a  writ  anciently  di- 
rected to  the  sheriffs  of  London,  com- 
manding them,  in  cases  where  a  writ 
of  error  was  brought  by  a  defendant 
against  whom  a  judgment  was  recov- 
ered, to  see  that  his  goods  and  chat- 
tels were  safely  kept  without  being 
removed,  while  the  error  remained 
undetermined,  so  that  execution 
might  be  had  of  them,"  etc.). 

13.  See  generally  Executors  and 
Administrators  [18  Cyc  1321-1323]. 

14.  Adams  Gloss,  [clt  1  Parsons 
Contr.  p   31]. 

15.  Black  Li.  D.  See  Slglar  v. 
Haywood,  8  Wheat  (U.  S.)  676,  680, 


6  L.  ed.  713  (where  it  Is  said:  "There 
is  also  additional  error  in  the  judg- 
ment which  Is  rendered  against  the 
administrators,  de  bonis  proprils  in- 
stead of  being  de  bonis  testatoris"); 
Hancocke  v.  Prowd,  1  Saund.  328, 
335  note  10,  86  Reprint  476  (where  it 
is  said:  "But  If  the  judgment  be  en- 
tered' de  bonis  proprils.  Instead  of 
bonis  testatoris  si,  &c.  it  Is  consid- 
ered as  a  mere  clerical  mistake, 
which  the  Court  below  will  amend 
on  motion");  Elwell  v.  Quash,  1  Str. 
20,  93  Reprint  358  (where  it  is  said: 
"A  judgment  was  entered  against  all 
the  executors  de  bonis  testatoris  for 
the  debt,  and  against  the  executor, 
who  gave  the  warrant,  de  bonis  pro- 
prils for  the  costs") ;  Sickles  v.  As- 
selstlne,  10  U.  C.  Q.  B.  203,  206 
(where  it  is  said:  "If  the  plea  be 
true.  It  also  protects  the  -  executor 
from  liability  to  the  plaintiff's  costs, 
de  bonis  proprils").  See  also  Execu- 
tors and  Administrators  [18  Cyc  1040 
et  eeq]. 

16.    Black  li.  D. 
-17.    Black  L.  D.     See  also  Execu- 
tors and  Administrators  [18  Cyc  1040 
et  seq]. 

18.  Black  L.  D. 

19.  Black  L,.  D.  See  also  Execu- 
tors and  Administrators  [18  Cyc  1040 
et  seq]. 

ao.     Black  L.  D. 

ai.  Black  ti.  D.  (where  it  is  said: 
"This  was  also  the  name  of  the  spe- 
cial writ  of  jail  delivery  formerly  In 
use  in  England,  which  Issued  for  each 
particular  prisoner,  of  course,"  but 
"it  was  superseded  by  the  general 
commission  of  jail  delivery"). 

aa.  Stevens  v.  Williams,  23  F.  Cas. 
No.  13,414. 

33.  Stevens  v.  Williams,  23  F.  Cas. 
No.   18,414. 

34.  Stevens  v.  Williams,  23  F. 
Cas.  No.  13.414.  See  generally  Mines 
and   Minerals    [27   Cyc   616]. 

35.  Oross  r«faz«ao«si 

All  debts  see  All  2  C.  J.  p  1137  note 

99. 
Antecedent  debt  see  Antecedent  3  C. 

J.  p  229  note  80   [b]. 
Book    debt    see    Book    Debt    9    0.    J. 

p  137. 
Chose    in    action    distinguished    see 

Property  [32  Cyc  669  note  89]. 
Community  debt  see  Community  Debt 

12  C.  J.  p  215. 
Confusion  of  debts  see  Confusion  of 

Debts  12  C.  J.  p  489. 


Contingent  debt  see  Contingent  Debt 
18  C.  J.  p  114. 

County  debt  see  Counties  i  280. 

Debt: 

As  affected  by  renewal  of  note  see 

Bills  and  Notes  9  666. 
Change    of    form    of    as    affecting 
chattel     mortgrage     see     Chattel 
Mortgages  t  460. 
For  which  director  in  corporation  is 
liable    see   Corporation    [10    Cyc 
857]. 
For  which  stockholder  Is  liable  see 

Corporations  [10  Cyc  684]. 
Secured    by    mortgage    see    Chattel 
Mortgages    ;:    58-62;    Mortgages 
[27  Cyc  1056  et  seq]. 
Wfthln  legal   tender  acts  see  Pay- 
ment [30  Cyc  1212]. 

Dividend  as  debt  see  Corporations 
[10  Cyc  546]. 

Floating  debt  see  Floating  Indebted- 
ness [19  Cyc  1079]. 

Funded  debt  see  Funded  Debt  [20 
Cyc  859]. 

Judgment  debt  see  Judgment  Debt 
[23  Cyc  622]. 

Just  debt  see  Just  [24  Cyc  881  note 
63]. 

Liquidated  debt  see  Liquidated  [26 
Cyc  1444  note  70]. 

Municipal  debt  see  Municipal  Corpo- 
rations [28  Cyo  1541  et  seq]. 

Partnership  debt  see  Partnership 
Debt   [30  Cyc  767]. 

Preexisting  debt  see  Preexisting 
Debt  [31  Cyc  1159]. 

Public  debt  see  Public  Debt  [32  Cyc 
754]. 

Salary  of  public  officer  as  debt  sub- 
ject to  garnishment  see  Garnish- 
ment [20  Cyc  1030]. 

State     debt     see     States      [36     Cyc 

884]. 

Tax  as  debt  «ee  Taxation  [37  Cyc 
710]. 

Unliquidated  debt  see  TTnliquIdated 
[39  Cyc  837  note  13]. 

Un.secured  debt  see  Unsecured  Debt 
[39   Cyc   840]. 

See  also  Indebtedness   [22  Cyc  75]. 

36.  Hornbeck  v.  State,  33  Ind.  A. 
609.  71   NE  916,   917. 

37.  3  Blackstone  Comm.  p  154 
[quot  dis.  op.  Harris  v.  Larsen,  24 
Utah   139.    147,   66   P  782]. 

38.  Ripon  Knitting  Works  v. 
Schrelber,  101  Fed.  810,  816,  4  Am 
Bankr  299. 

39.  Swanson  v.  Ottumwa.  118 
Iowa  161.  171.  91  NW  1048,  59  LRA 
620;    Cable   v.    McCune,   26    Mo.    17' 
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but  has  several  recognized  meanings,***  which  vary 
greatly,^^  according  to  the  subject  matter  and  the 
language  in  connection  with  which  the  word  is  used." 
It  is  used  in  different  statutes  and  constitutions  in 


382,  72  AmD  214;  McNeal  v.  Waco.  89 
Tex.  83.  88.  33  8W  322. 

30.  Henley  v.  Myers,  76  Kan.  723, 
727,  93  P  188,  93  P  173.  17  LRANS 
779. 

31.  Hornbeck  v.  State,  33  Ind.  A. 
609.  71  NE  916,  917. 

33.     Cole  V.  Aune.   40  Minn.  80,  81 


41  NW  934   [quot  Sonnesyn  v.  Akin, 
12  N.  D.  227,  240,  97  NW  6571. 
[a]     Tlias*  dMnltloiia  moat  d*  rMtd 


to  oonnaetion  witli  tli*  facts  out  of 
which  their  necessity  arose.  Horn- 
beck  V.  State,  33  Ind.  A.  609,  71  NE 
916    917 

[b]  'Admtalatmtlos  •zpeiuMa'— 
The  expenses  of  administering  a  de- 
cedent's estate  (1)  are  sometlmea  re- 
garded as  a  debt  (Fersonette  v.  John- 
eon,  40  N.  J.  Eq.  173,  178),  (2)  and 
sometimes  not  (Nash  v.  Ober,  2  App. 
(D.  C.)  304.  308;  Hollman  v.  Bennett, 
44  Miss.  322,  328;  Emerick's  Est.,  172 
Pa.  191,  33  A  650.  551;  Williams  v. 
Robinson.  56  Tex.   347.   S51). 

[c]  An  •dTaneenuiit  (1)  is  not  a 
debt.  Montgomery  v.  Brown,  134  Ky. 
592,  121  SW  472,  475.  (2)  It  differs 
from  a  "debt"  in  that  there  is  no  en- 
forceable liability  on  the  part  of  the 
child  to  repay  during  the  lifetime  of 
the  donor  or  after  his  death  except 
in  the  way  of  suffering  a  deduction 
from  his  distributive  share.  Duckett 
V.  Oerig,  223  111.  284,  288.  79  NE 
94. 

[d]  Alimony. — (1)  Ordinarily  a 
decree  or  order  for  alimony  in  a 
divorce  suit  is  not  a  "debt"  (Turner 
V.  Turner,  108  Fed.  785.  786;  In  re 
Nowell,  99  Fed.  931.  933;  In  re  Lache- 
meyer,  14  P.  Cas.  7,966.  18  NatBankr 
270,  274;  Daniels  v.  LIndley,  44  Iowa 
567,  569;  Chase  v.  Ingalls,  97  Mass. 
524,  530;  Adams  v.  Adams,  80  N.  J. 
Bq.  175,  83  A  190,  192,  AnnCasl913E 
1083:  Romaine  v.  C^hauncey,  129 
N.  T.  666.  670,  29  NE  826,  26  AmSR 
644,  14  LRA  712  tquot  Locke  v. 
Locke,  71  Hun  363,  366.  24  NYS  1129. 
1130];  Pickel  v.  Granger.  83  Oh.  St. 
101,  93  NE  527.  528,  32  LRANS  270, 
21  AnnCas  1347;  Stewart  v.  Stewart. 
10  Oh.  Dec.  (Reprint)  662,  664,  23 
CincLBul  38;  Ex  p.  Davis,  101  Tex. 
607.  Ill  SW  394.  395.  17  LRANS 
1140;  In  re  Cave.  26  Wash.  213,  216, 
66  P  425,  90  AmSR  736  [quot  Bronson 
V.  Syverson,  88  Wash.  264,  271,  152  P 
1039,  LRA1916B  993.  AnnCasl917D 
8331;  Wheeler  v.  Wheeler,  17  Ont. 
Pr.  46,  46),  (2)  but  as  the  term  is 
used  In  some  constitutions  and  stat- 
utes It  includes  alimony  (In  re  Van 
Orden,  96  Fed.  86.  2  AmBankr  801; 
Purdon  v.  Bllnn,  192  Mass.  387.  78  NE 
462.  463;  Francis  v.  Francis,  192  Mo. 
A.  710,  179  SW  975,  977:  Ex  p.  Kin- 
solving,  135  Mo.  A.  631,  116  SW  1068, 
1071). 

[e]  An  allowance  to  the  widow 
and  minor  children  of  a  decedent  (1) 
la  a  debt  of  the  estate  (Watts  v. 
Watts,  38  Oh.  St.  480,  491;  Allen  v. 
Allen.  18  Oh.  St.,  234,  236).  (2)  but 
not  of  the  executor  (Leach  v.  Pea- 
body.  58  Vt.  485,  2  A  737,  746). 

[f]  Antenuptial  obllgatloa. — 
"Debt,"  as  used  In  a  clause  in  a  will 
directing  the  payment  of  testator's 
debts,  includes  a  debt  due  from  the 
husband  to  his  surviving  wife  by  vir- 
tue of  an  antenuptial  contract.  War- 
ner V.  Warner,  18  AbbNCas  (N.  Y.) 
151.  155. 

[g1  A  balano*  between  two  per- 
sona mntnally  Indebted  is  a  debt.  Al- 
bany Commercial  Bank  v.  Hughes.  17 
Wend.  (N.  Y.)  94,  101  [quot  Sharon 
First  Nat.  Bank  v.  Kansas  City  Nat. 
Bank,  102  Mo.  A.  367,  363,  76  SW 
489]. 

[h]  Bank  deposit.— (1)  A  bank  de- 
posit of  money  Is  a  "debt"  owing  by 
the  bank  to  the  depositor.  Seminole 
First   State   Bank   v.    Shannon,    (Tex. 


Civ.  A.)  159  SW  398.  401.  (2)  The 
term  "debt,"  however,  is  not  col- 
loquially or  familiarly  applied  to  a 
balance  at  a  banking  house.  Parker 
V.  Marchant,  1  Y.  &  Coll.  290,  307,  20 
EngCh    289,    62  Jieprlnt   893. 

[i]  "An  obUtfatloa  to  collate  in  a 
succession  by  taking  less  resulting 
from  a  donation  to  a  presumptive 
heir  of  slaves,  and  which  obligation 
to  collate  by  taking  less  is  affixed  by 
law  and  by  the  terms  of  the  dona- 
tion, is  not,  in  a  legal  sense  of  the 
term,  a  'debt.'  "  Meyer's  Succ,  44  La. 
Ann.  871.  877,  11  S  532. 

[j]  Fnneral  expenses  (1)  are  not 
generally  regarded  as  a  "debt"  of  de- 
cedent (U.  S.  V.  Eggleston,  26  F.  Cas. 
15,027,  4  Sawy.  199,  203;  Nash  v. 
Ober,  2  App.  (D.  C.)  304.  308;  Greg- 
ory V.  Hooker,  8  N.  a '394.  397,  402, 
9  AmD  646;  Williams  v.  Robinson, 
56  Tex.  347.  351),  (2), although  they 
may  be  included  in  that  term  in  its 
larger  sense  (Smith  v.  aiiliatt,  22 
Misc.  246.   247.  49  NYS  614). 

[k]  ZnsnraiMe  premium.— The  an- 
nual premium  stipulated  for  In  a  life 
Insurance  policy,  to  be  paid  by  the 
Insured,  is  not  a  debt.  Mutual  L.  Ins. 
Co.  v.  Chattanooga  Sav.  Bank.  47 
Okl.  748.  ISO  P  190,  191,  LRA1916A 
669. 

[1]  interest.— (1)  The  term  "debt" 
includes  Interest  as  well  as  princi- 
pal (Central  Bank,  etc.,  Corp.  v. 
State.  139  Ga.  54,  76  SE  587,  589; 
Epplng  V.  Columbus,  117  Ga.  263.  271, 
43  SB  803;  Conley  v.  Maher.  93  Ga. 
781,  784,  20  SB  647;  Brown  v.  Lamb,  6 
Mete.  (Mass.)  203,  210;  State  v.  Lis- 
ter, 91  Wash.  9,  16,  156  P  858.  And 
see  Littlejohn  v.  Littlejohn,  195  Ala. 
614,  71  S  448,  449  [holding  that  "debt 
or  liability"  includes  interest]),  (2) 
when  such  Interest  is  earned  (Epping 
V.  Columbus,  117  Ga.  263,  43  SE  803, 
808;  Carlson  v.  Helena.  39  Mont.  82, 
102  P  39,  44,  17  AnnCas  1233).  (3) 
So  interest  made  payable  by  a  prom- 
issory note  is  part  of  the  debt,  and 
not  merely  damages  for  detaining 
the  debt.  Crouse  v.  Park,  3  U.  C. 
Q.  B.  458,  459.  Contra  Du  Belloix  v. 
Waterpark,  1  D.  &  R.  16,  16  BCL  12 
[quot    Howe    V.   Bradley,    19    Me.    31, 


36]. 

[m]  A.  tadgmsnt  for  money  (1)  is 
a  debt.  Hampton  v.  Truckee  Canal 
Co.,  19  Fed.  1,  4,  9  Sawy.  381;  State 
V.  Mace.  5  Md.  337,  338;  Rhodes  v. 
O'Parrell,  2  Nev.  60,  61;  Hibbard 
V.  Clark,  56  N.  H.  155,  167,  22  AmR 
442;  Peo.  v.  Halsey,  53  Barb.  (N.  Y.) 
547,  554,  36  HowPr  487;  McHarg  v. 
Eastman,  30  N.  Y.  Super.  137,  140,  35 
HowPr  205;  Lewis  v.  Armstrong,  8 
AbbNCas  (N.  Y.)  385,  389.  (2)  How- 
ever, debt  does  not  Include  an  amount 
of  money  due  from  executors,  which 
they  have  been  ordered  to  pay  over 
to  distributees  by  the  order  of  dis- 
tribution (Ex  p.  Smith,  63  Cal.  204. 
207).  (3)  or  a  judgment  afralnst  the 
father  of  an  illegitimate  child  In  bas- 
tardy proceedings  (In  re  Wheeler,  34 
Knn.  96.  8  P  276,  277).  (4)  Judgment 
based  on  tort  as  debt  see  Infra  {  6. 

[n]  A  legacy  (1)  may  (Angus  v. 
Noble.  73  Conn.  66.  46  A  278,  280; 
Morton  V.  (3hurch  Home  Females,  etc., 
70  SW  841.  24  KyL  1122;  Stebblns  v. 
Stebblna.  86  Mich.  474.  49  NW  294. 
296).  (2)  or  may  not  (Prince  v. 
Prince.  47  Ala.  283,  288.  289;  Harrell 
V.  Harrell,  123  Ga.  267,  61  SB  283, 
284),  be  Included  in  the  term  "debt," 
according  to  the  context  in  which  It 
is  used. 

[o]  UaWUty  for  damaires  for  land 
taken  for  pnbllo  use  (l)  is  not  or- 
dinarily regarded  as  a  "debt"  (Pow- 
ers v.  Worcester.  210  Ma.ss.  471.  97 
NE  95,  96;  Lowell  v.  Boston  Street 
Comrs.,  106  Mass.  540.  541).  (2)  al- 
though   such    liability    may    be    in- 


senses  varying  from  a  very  restricted  to  a  very  gen- 
eral one.**  In  a  purely  technical  sense,  it  is  that 
for  which  an  action  of  debt**  or  indebitatus  as- 
sumpsit** will  lie;  a  sum  of  money  due  by  certain 

eluded  in  that  term  as  used  In  some 
statutes  (State  v.  Beackmo,  8  Blackf. 
(Ind.)  246,  249;  Barber  v.  Bast  Dal- 
las, 83  Tex.  147.  18  SW  438,  439). 

[p]  XdabUity  for  OeMrtloB. — 
"Debt,"  as  used  in  the  Act  of  Con- 
gress of  March  16,  1802.  {  23,  provid- 
ing that  no  private  shall  be  arrested 
or  taken  in  execution  for  any  debt 
under  a  certain  sum  contracted  be- 
fore enlistment,  does  not  extend  to 
a  soldier  committed  by  an  alderman, 
for  want  of  security,  to  appear  to 
answer  a  charge  of  having  deserted 
his  wife  and  family,  and  left  them 
a  charge  on  the  guardians  of  the 
poor.  Com.  v.  Philadelphia  Jail 
Keeper.  4  Serg.  &  R.  (Pa.)  506,  606. 

[q]  A  mortgage  deM  is  included 
In  the  term  "debt."  Turner  v.  Laird. 
68  Conn.  198,  35  A  1124,  1125;  In  re 
Lambie,  94  Mich.  489.  491,  54  NW^ 
173. 

[r]  Knnlolpal  oertUloates,  war- 
rants, etc — (1)  The  term  "debts"  In- 
cludes certificates  issued  by  a  city, 
which  slate  that  the  city  owes  the 
holder  a  specified  sum  of  money,  and 
contain  its  promise,  or  a  direction  to 
its  treasurer,  to  pay  such  money  at  a 
specified  time.  Law  v.  Peo.,  87  111. 
386,  393.  (2)  And  a  warrant  for  a 
courthouse  site  to  be  satisfied  out  of 
the  revenues  for  the  second  year 
thereafter  is  a  "pecuniary  obligation 
Imposed  by  contract,"  and  therefore 
a  debt.'  Rogers  Nat.  Bank  v.  Marion 
County,  (Tex.  Civ.  A.)  181  SW  884, 
885.  (3)  However,  an  order  of  the 
city  council,  upon  laying  out  a  street, 
that  a  certain  sum  be  paid  as  dam- 
ages to  a  person  over  whose  land 
the-  street  is  laid  out  does  not  con- 
stitute a  debt  due  from  the  city. 
Fellows  v.  Duncan,  13  Mete  (Mass.) 
332,  334. 

[s]  Arrears  of  pension  constitute 
a  debt  which  may  be  attached  by  gar- 
nishee proceedings.  Slemin  v.  Slem- 
in,  7  Ont.  L.  67,  69,  2  OntWR  1176. 
24  CanLTOccNotes  67. 

[t]  Bent. — (1)  Rent  due  a  re- 
ceiver and  unpaid  constitutes  a  debt. 
Knutte  V.  San  Francisco.  134  (>il.  660, 
661,  66  P  875.  (2)  So  also  does  cot- 
ton due  by  tenant  to  the  landlord  for 
rent.  State  v.  Barden,  64  S.  C.  206, 
208,  41  SB  969.  (3)  But  a  rent  ser- 
vice is  not  a  debt.  Bosler  v.  Kuhn.  8 
Watts  &  S.    (Pa.)    183,   186. 

[u]  Bnpport  of  iBsan*  pavpor. — 
The  claim  which  an  insane  asylum 
has  against  a  patient  who  has  been 
supported  in  it  is  not,  strictly  speak- 
ing, a  debt.  Central  Kentucky  Asy- 
lum V.  Penlck,  102  Ky.  533.  536.  44 
SW   92.    19   KyL  1683. 

33.  McNeal  v.  Waco,  89  Tex.  83. 
33  SW  322. 

[a]  OonstnuiUon.  —  Its  meaning, 
therefore.  In  any  particular  statute 
or  constitution  is  to  be  determined 
by  construction,  and  decisions  upon 
one  statute  or  constitution  often  tend 
to  confuse  rather  than  to  aid  in  as- 
certaining its  signification  in  another 
relating  to  an  entirely  different  sub- 
ject. McNeal  v.  Waco,  89  Tex.  83,  33 
S'Vf  322 

34.  Redondo  Beach  Co.  v.  Brewer, 
101  Cal.  322,  326,  36  P  896;  Hassle  v. 
God  Is  With  Us  Cong.,  35  Cal.  378, 
385;  Holcomb  v.  Winchester,  62  Conn. 
447,  448,  62  AmR  609;  Hornbeck  v. 
State,  33  Ind.  A.  609,  71  NE  916,  917; 
Lindsay  v.  King.  28  N.  C.  401,  403. 
See  generally  Debt,  Action  of  18  C. 
J.  p  1. 

35.  Redondo  Beacb  Co.  v.  Brewer. 
101  Cal.  322,  325.  35  P  896;  Hassle 
V.  God  Is  With  Us  Cong.,  35  Cal.  378, 
386;  Holcomb  V.  Winchester.  52  Conn. 
447.  448,  52  AmR  609;  Lindsay  v. 
King.  23  N.  C.  401.  40$.  See  general- 
ly Assumpsit,  Action  of  6  C.  J.  p 
1378. 


For  later  oases,  derelopmeata  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


DEBT 


[17  C.  J.]     1373 


and  express  agreement,**  as  by  sc  bond  for  a  deter-- 
minate  sam,"  a  bill  or  note,'^  a  special  bargain,*' 
or  a  rent  reserved  on  a  lease,**  where  the  quantity 
is  fixed  and  specified,  and  does  not  depend  upon 
any  subsequent  valuation  to  settle  it;*^  a  sum  of 


money  due  upo'n  contract,**  express  or  implied.** 
-In  a  larger  sense,  the  word  means 'that  which  one 
person  is  bound  to  pay  to  another,  or  to  perform  for 
his  benefit,**  a  sum  of  money  due  from  one  person 


38.  Anderson  L.  D.  [quot  Dawson 
V.  Dawson  Waterworks  Co.,  106  Ga. 
696,  710,  32  SB  907;  Tompkins  v. 
Augusta  Southern  R.  Co.,  102  Ga.  436, 
446,  30  SK  992;  Henrlques  v.  Vinhaca, 
20  Hawaii  '702,  709;  Sonnesyn  v. 
Akin.  12  N.  D.  227,  236,  97  NW  657; 
Finch  V.  Armstrong,  9  S.  D.  255.  261, 
68  NW  740;  Dls.  op.  Ooatea  v.  Arthur, 
6  S.  D.  274.  294,  58  NW  675];  3  Black- 
stone  Comm.  p  154  [quot  MacDonald 
V.  Tefft-Weller  Co.,  128  Fed.  381, 
385.  63  CCA  123,  65  L.RA  106;  Powell 
V.  Oregonian  R.  Co.,  36  Fed.  726,  730, 
13  Sawy.  535,  2  LRA  270;  In  re  Suth- 
erland, 23  F.  Cas.  No.  .13,639,  Deady 
416.  417;  Troy  Laundry,  etc.,  Co.  v. 
Denver,  11  Colo.  A.  368,  53  P  256, 
257;  Dawson  v.  Dawson  Waterworks 
Co.,  106  Ga.  696.  710,  32  SG  907;  Hen- 
rlques V.  Vinhaca,  20  Hawaii  702, 
707;  Cassady  t.  Laughlln,  3  Blackf. 
(Ind.)  134;  Equitable  L,.  Ins.  Co.  v. 
Des  Moines  Bd.  of  Equalization,  74 
Iowa  178.  181,  37  NW  141;  Watson 
V.  McNalry,  1  Bibb  (Ky.)  356;  Hyatt 
V.  Vanneck.  82  Md.  465,  476,  S3  A  972: 
Cable  V.  Gaty,  34  Mo.  573,  574,  86 
AmD  126;  Boatman's  Sav.  Inst.  v. 
Missouri  Bank,  33  Mo.  497,  518,  84 
AmD  61;  Cable  ▼.  McCume,  26  Mo. 
371,  383,  72  AmD  214;  Dryden  v.  Kel- 
logg, 2  Mo.  A.  87.  94;  State  v.  State 
Loan  Comrs.,  19  N.  M.  266.  275.  142 
P  152;  Dls.  op.  Leggett  v.  Sing  Sing 
Bank.  24  N.  Y.  283.  290;  Latimer  v. 
Veader,  20  App.  Div.  418,  425,  46 
NTS  823;  In  re  Denny,  2  Hill  (N.  T.) 
220,  223;  Sonnesyn  V.  Akin,  12  N.  D. 
227.  231,  97  NW  557;  Amazon  Ins.  Co. 
V.  Cappeller,  8  Oh.  iDec  (Reprint) 
493,  494.  8  CincLBul  247;  Soils  v. 
Blank,  199  Pa.  600,  604,  39  A  302; 
Bensinger  v.  Palo  Alto  School  Dlst., 
56  Pa.  Super.  226.  231;  Morlmura  v. 
Traeger,  11  Pa.  Dlst.  378,  382;  Dis. 
op.  Harris  v.  L>arsen,  24  Utah  139. 
147.  66  P  782;  Spllman  v.  Parkers- 
burg.  36  W.  Va.  605.  14  SE  279.  282]; 
Bouvler  L.  D.  [quot  In  re  Radway, 
20  F.  Cas.  No.  11.623,  3  Hughes  609, 
633;  Haas  v.  Mlsner,  1  Ida.  170,  177; 
Swanson  v.  Ottumwa,  118  Iowa  161, 
171.  91  NW  1048.  69  LRA  620;  Daven- 
port V.  Kleinschmldt.  6  Mont.  502, 
529,  13  P  249;  Milliken  y.  Sloat,  1 
Nev.  673,  689;  Parker  v.  Savage,  6 
Lea  (Tenn.)  406.  408];  Jacob  L.  D. 
[quot  Swanson  v.  Ottumwa,  llS  Iowa 
161,  171,  91  NW  1048,  59  LRA  620]; 
In  re  Sutherland,  23  F.  Cas.  No. 
13.639,  Deady  416,  417;  Melvin  v. 
State.  121  Cal.  16,  24,  63  P  416  [clt 
3  Blackstone  Comm.  p  154];  New 
Haven  Saw-Mill  Co.  v.  Fowler,  28 
Conn.  103,  108;  Dickey  v.  Leonard, 
77  Ga.  161,  153  [cit  Blackstone  Comm. 
p  154];  Hornbeck  v.  State,  33  Ind. 
A.  609,  71  NB  916,  917;  Jewell  v. 
Nuhn.  173  Iowa  112.  165  NW  174,  175; 
Morrll  V.  Bentley,  150  Iowa  677,  130 
NW  734,  740;  Baltimore  App.  Tax. 
Ct.  V.  Rice.  50  Md.  302.  316  [clt 
Jacob  L.  D.];  Pierce  v.  Boston.  3 
Mete.  (Mass.)  620  [quot  Carondelet  v. 
Plcot.  38  Mo.  125.  130];  Davenport  v. 
Kleinschmidt,  6  Mont.  502.  536.  13  P 
249  [cit  3  Blackstone  Comm.  p  154]; 
Camden  •  v.  Allen.  26  N.  J.  L.  398. 
399  [quot  Lane  County  v.  Oregon.  7 
Wall.  (U.  S.)  71.  80.  19  L.  ed.  101; 
McKeesport  v.  Fidler.  147  Pa.  532. 
540,  23  A  799];  Commercial  Nat.  Bank 
■  v.  Taylor.  64  Hun  499.  602.  19  NTS 
533;  Peo.  v.  Halsey,  53  Barb.  (N.  Y.) 
547.  554.  36  HowPr  487;  Kimpton  v. 
Bronson,  45  Barb.  (N.  T.)  618.  625; 
Andrews  v.  Murray,  9  AbbPr  (N.  T.) 
8,  14  [clt  3  Blackstone  Comm.  p 
154]. 

[a]  SlinUar  daflaltloiu,— (1)  "A 
sum  of  money  due  by  express  agree- 
ment, cither  in  writing  or  by  parol." 
Respublica  v.  Le  Caze.  1  Teates  (Pa.) 
65.  69  [clt  3  Blackstone  Comm.  p 
153;  2  Bacon  Abr.  p  13;  1  Lilly  Abr. 


p  554].  (2)  An  "express  contract  to 
pay  a  sum  certain."  Comyns  Dig. 
[quot  Ca88ady_v.  Laughlin,  3  Blackf. 
(Ind.)  134;  Watson  v.  McNalry,  1 
Bibb    (Ky.)    366]. 

37.  3  Blackstone  Comm.  p  154 
[quot  MacDonald  v.  Teftt-Weiler  Co., 
128  Fed.  381,  385,  63  CCA  123,  06 
LRA  106;  Powell  v.  Oregonlan  R.  Co., 
36  Fed.  726,  730,  13  Sawy.  535,  2  LRA 
270;  Henrlques  v.  Vinhaca,  20  Hawaii 
702,  707;  Elquitable  L.  Ins.  Co.  v.  Des 
Moines  Bd.  of  Equalization,  74  Iowa 
178,  181,  37  NW  141;  Baltimore  App. 
Tax  Ct.  V.  Rice,  60  Md.  302,  316  (clt 
Jacob  L.  D.);  Boatman's  Sav.  Inst.  v. 
Missouri  Bank,  38  Mo.  497.  618,  84 
AmD  61;  State  v.  State  Loan  Comrs., 
19  N.  M.  266.  275,  142  P  162;  Dls.  op. 
Harris  v.  Larsen,  24  Utah  139,  147, 
66  P  782. 

[a]  Vnltod  StatM  1>0Bda^-"Debt," 
as  used  In  a  will  flxtng  the  commis- 
sion of  the  executor  for  collecting 
testator's  debts,  includes  the  inter- 
est bearing  obligations  of  the  United 
States  which  were  owned  by  testator. 
In  re  Tilden,  44  Hun  (N.  Y.)  441, 
444. 

38.  3  Blackstone  Comm.  p  154 
[quot  MacDonald  v.  TefTt-Weller  Co., 
128  Fed.  381,  386,  63  CCA  123.  65  LRA 
106;  Powell  v.  Oregonlan  R.  Co.,  36 
Fed.  726,  730,  13  Sawy.  535.  2  LRA 
270;  Henrlques  v.  Vinhaca,  20  Hawaii 
702.  707;  Equitable  tu.  Ins.-  Co.  v. 
Des  Moines  Bd.  of  Equalization,  74 
Iowa  178,  181,  37  NW  141;  Baltimore 
App.  Tax  Ct.  V.  Rice,  50  Md.  302,  316 
(clt  Jacob  L.  D.);  Boatman's  Sav. 
Inst.  V.  Missouri  Bank,  33  Mo.  497, 
618,  84  AmD  61;  State  v.  State  Loan 
Comrs.,  19  N.  M.  266,  275,  142  P  162; 
Dis.  op.  Harris  v.  Larsen,  24  Utah 
139,  147,  66  P  782]. 

39.  3  Blackstone  Comm.  p  154 
[quot  MacDonald  v.  Tefft-Weller  Co.. 
128  Fed.  381.  385.  63  CCA  123.  65  LRA 
106;  Powell  v.  Oregonlan  R.  Co..  36 
Fed.  726,  730,  13  Sawy.  536,  2  LRA 
270;  Henrlques  v.  Vinhaca,  20  Hawaii 
702,  707;  Equitable  L.  Ins.  Co.  v.  Des 
Moines.  Bd.  of  Equalization.  74  Iowa 
178,  181,  37  NW  141:  Baltimore  App. 
Tax  Ct.  V.  Rice,  50  Md.  302,  316  (clt 
Jacob  L.  D.);  State  v.  State  Loan 
Comrs..  19  N.  M.  266,  275.  142  P  152; 
Dla.  op.  Harris  v.  Larsen,  24  Utah 
139,  147.  66  P  782]. 

40.  3  Blackstone  Comm.  p  154 
[quot  MacDonald  v.  Tefft-Weller  Co.. 
128  Fed.  381,  385,  63  CCA  123,  65  LRA 
LRA  106;  Powell  v.  Oregonlan  R.  Co., 
36  Fed.  726,  730,  13  Sawy.  535.  2  LRA 
270;  Henrlques  v.  Vinhaca,  20  Hawaii 
702,  707;  Baltimore  App.  Tax  Ct.  v. 
Kice.  60  Md.  302.  316  (clt  Jacob  L. 
D.);  State  v.  State  Loan  Comrs.,  19 
N.  M.  266.  275.  142  P  152;  Dis.  op. 
Harris  v.  Larsen.  24  Utah  139,  147, 
66  P  782]. 

41.  3  Blackstone  Comm.  p  154 
[quot  MacDonald  v.  Tefft-Weller  Co., 
128  Fed.  381.  385.  63  CCA  123.  65  LRA 
106;  Powell  v.  Oregonlan  R.  Co..  36 
Fed.  726.  730.  13  Sawy.  635. 1 2  LRA 
270;  Henrlques  v.  Vinhaca,  20  Hawaii 
702,  707;  Cassady  v.  Laughlln,  3 
Blackf.  (Ind.)  134:  Watson  v.  Me- 
N.alry.  1  Bibb  (Ky.)  356:  Baltimore 
App.  Tax  Ct.  v.  Rice.  60  Md.  302.  316 
(cit  Jacob  L.  D.);  State  v.  State  Loan 
Comrs..  19  N.  M.  266.  276.  142  P  152; 
Respublica  v.  Le  Caze.  1  Teates  (Pa.) 
55.  69  (clt  2  Bacon  Abr.  p  13;  3 
Blackstone  Comm.  p  153;  1  Lilly  Abr. 
p  554):  Morlmura  v.  Traeger.  11  Pa. 
Dlst.  378.  382;  Dls.  op.  Harris  v.  Lar- 
sen,  24  Utah  139.  147.   66  P  782]. 

C«rtaint7  of  ram  poyabl*  see  infra 
!  2. 

43.  Cole  V.  Aune.  40  Minn.  80.  81, 
41  NW  934  [quot  Sonnesyn  v.  Akin, 
12  N.  D.  227,  240.  97  NW  657];  Dls. 
op.  Delllnger  v.  Tweed.  66  N.  C.  206, 
213;   Whlteacre   v.   Rector,   29   Gratt. 


(70  Va.)  714,  715,  26  AmR  420. 

la]  Similar  daflnltloBa.  —  (1) 
"Something  arising  from  and  due 
upon  contract."    Whiteaker  v.  Haley, 

2  Or.  128,  139.  (2)  "A  sum  of  money 
due  by  contract.''  Anderson  L.  D. 
[quot  Sonnesyn  v.  Akin,  12  N.  D. 
227,  239,  97  NW  557;  Finch  v.  Arm- 
strong, 9  S.  D.  265,  261,  68  NW 
740].  (3)  A  liability  arising  on  con- 
tract. In  re  Wheeler,  34  Kan.  96,  8 
P  276,  277. 

[b]  Consldnration  Is  assamtial  to 
the  creation  of  a  debt,  since  debt  is 
founded  on  contract.  State  v.  Hawes, 
112   Ind.   323,  326,  114  NE  87. 

43.  Bouvler  L.  D.  [quot  Burnham 
v.  Milwaukee,  98  Wis.  128,  132,  73 
NW  1018];  Johnson  v.  Garner,  233 
Fed.  756.  767;  In  re  Hellams,  223  Fed. 
460,  462;  Guaranty  Trust  Co.  v.  Gal- 
veston City  R.  Co.,  107  Fed.  311,  317, 
46  CCA  305;  Hampton  v.  Truckee 
Canal  Co.,  19  Fed.  1,  4,  9  Sawy.  381; 
In  re  Radway.  20  F.  Cas.  No.  11.523, 

3  Hughes  609.  611;  U.  S.  Rolling 
Stock  Co.  V.  Clark,  95  Ala.  322,  323, 
10  S  917;  Perry  v.  Washburn,  20  Cal. 
318,  350  [quot  Sonnesyn  v.  Akin,  12 
N.  D.  227,  231,  97  NW  557;  Harris 
V.  Larsen,  24  Utah  139,  147,  66  P  782]; 
Troy  Laundry,  etc.,  Co.  v.  Denver,  11 
Colo.  A.  368,  63  P  258,  257;  Georgia 
R.,  etc.,  Co.  V.  Wright,  124  Ga.  696, 
621,  53  SE  251;  State  v.  Hawes,  112 
Ind.  323,  326,  14  NE  87;  Thornburg 
v.  Buck,  13  Ind.  A.  446,  41  NE  86,  86; 
Horrll  v.  Bentley,  150  Iowa  677,  130 
NW  734.  740;  Tally  v.  Brown,  146 
lowd  360,  363,  125  NW  248,  140 
AmSR  282;  Bailies  v.  Des  Moines, 
127  Iowa  124,  127,  102  NW  813: 
Augusta  v.  North.  57  Me.  392,  394,  2 
AmR  56;  Rhodes  v.  O'Farrell,  2  Nev. 
60,  61;  Perry  v.  Orr,  35  N.  J.  L.  295, 
298;  Camden  v.  Allen.  26  N.  J.  L. 
398,  399  [quot  Lane  County  v.  Ore- 
gon, 7  Wall.  (U.  S.)  71,  80,  19  L.  ed. 
101;  McKeesport  v.  Fidler,  147  Pa. 
532,  540.  23  A  799];  Latimer  v. 
Veader,  20  App.  Dlv.  418.  426,  46  NTS 
823;  Rodman  v.  Munson.  13  Barb. 
(N.  Y.)  63,  77  faff  13  Barb.  188]; 
Rochester  v.  Qlelchauf,  40  Misc.  446, 
448,  82  NYS  750;  ZInn  v.  RItlerman. 
2  AbbPrNS  (N.  Y.)  261,  262  [clt  3 
Blackstone  Comm.  p  154);  In  re 
Denny.  2  Hill  (N.  Y.)  220.  222;  Han- 
son V.  Franklin,  19  N.  D.  259.  264.  123 
NW  386;  Barber  v.  East  Dallas,  83 
Tex.  147.  150.  18  SW  438;  Lynch  v. 
Canada  North-West  Land  Co.,  19 
Can.  S.  C.  204,  209;  Phillips  v.  Aus- 
tin, 3  CanLTOccNotes  316;  Wickett  v. 
Graham.   2  OntWR  402. 

44.  Webster  D.  [quot  Melvin  v. 
State.  121  Cal.  16.  24.  ,53  P  416; 
Cook  V.  Bartholomew,  60"  Conn.  24, 
26,  22  A  4'44,  13  LRA  452;  Equitable 
L.  Ins.  Co.  v.  Des  Moines  Bd.  of 
Equalization.  74  Iowa  178,  181.  37 
NW  141;  Com.  v.  Morton.  149  Ky. 
521,  522,  140  SW  685;  Harris  v.  Lar- 
sen. 24  Utah  139.  141.  66  P  782; 
Bronson  v.  Syverson.  88  Wash.  264, 
279,  152  P  1039,  LRA1916B  993,  Ann 
Caal917D  833]. 

[a]  BlmUar  deflalttons. — (1)  "That 
which  one  person  is  bound  to  pay 
or  perform  to  another."  Webster  D. 
[qudt  Haas  v.  Mlsner.  1  Ida'.  170.  177; 
Dubuque  v.  Illinois  Cent.  R.  Co..  39 
Iowa  56.  63;  Lewis  v.  New  York  Cent. 
R.  Co..  49  Barb.  (N.  Y.)  330.  336; 
Warner  v.  Warner.  18  AbbNCas 
(N.  Y.)  161,  155];  Newell  v.  Peo.,  7 
N.  Y.  9.  124;  Peo.  v.  Purdy,  163  App. 
Dlv.  665,  670,  138  NYS  707;  Kimpton 
V.  Bronson,  45  Barb.  (N.  Y.)  618,  626; 
Barber  v.  East  Dallas,  83  Tex.  147, 
150,  18  SW  438.  (2)  "That  which  one 
Is  bound  to  pay  or  to  perform  for  an- 
other." Anderson  L.  D.  [quot  dls.  op 
Coats  v.  Arthur.  6  S.  D.  274.  294.  58 
NW  675;  H.arrl.s  v.  Larsen.  24  Utah 
139,  141,  66  F  782];  Imperial  D.  [quot 
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DEBT 


to  another,**  whether  money,  goods,  or  services;"  i  other,  his  property  or  ri^t,  his  due;**  what  one 
due;*^  all  that  it  due  under  any  form  of  obligation  owes;°°  an  obligation'^  founded  on  contraet,  ex- 
or  promise;*^  any  thing  had  or  held  of  or  from  an-  |  press  or  implied,*'  for  the  payment  of  money  ^ 


Latimer  v.  Veader,  20  App.  Dlv.  418, 
426,  46  NTS  823;  BonhofT  v.  Wlehorat, 
E7  Misc.  466,  108  NYS  437.  441]: 
Brooke  v.  Philadelphia.  162  Pa.  12.3. 
128,  29  A  387,  24  LRA,781  [quot  BeA- 
slnger  v.  Palo  Alto  School  Dlst.,  56 
Pa.  Super.  226,  231].  (8)  "That 
which  one  person  owes  and  Is  bound 
to  pay  to  another."  Cole  v.  Aune,  40 
Minn.  80,  81,  41  NW.  934  [quot  Son- 
nesyn  v.  Akin,  12  N.  D.  227.  240, 
97  NW  667];  Benslnger  v.  Palo  Alto 
School  Dlst..  56  Pa.  Super.  226,  231 
[quot  Cyc].  (4)  "That  which  one  Is 
bound  to  pay."  In  re  Lambrle,  94 
Mich.  489,  491,  54  NW  173  (where  It 
Is  saldr  "Coke  says  that  'debltum' 
signifies  not  only  a  debt  for  which 
an  action  of  debt  lies,  but  generally 
any  duty  to  be  yielded  or  paid").  (5) 
"That  which  one  is  bound  to  pay  to 
another."  Lovejoy  v.  Foxcraft,  91 
Me.  367,  382,  40  A  1-41.  And  see  Scott 
V.  Davenport,  34  Iowa  208,  213  (where 
It  Is  said:  "A  debt  Is  created  when 
one  person  binds  himself  to  pay 
money  to  another").  (6)  "In  Its  larg- 
est sense,  it  signifies  any  thing  for 
which  one  is  liable  or  bound  to  an- 
other, or  which  may  be  exacted  of 
one."  Western  Union  Tel.  Co.  v.  Sul- 
livan, 70  Miss.  447,  449,  12  S  460. 

45.  3  Blackstone  Comm.  p  154 
[quot  dls.  op.  Harris  v.  Larsen,  24 
Utah  139,  147,  66  P  782];  Wharton 
L.  Lex.  [quot  Fraser  v.  McLanders, 
25  N.  S.  542,  549];  Baltimore  City 
App.  Tax  Ct.  V.  Rice,  60  Md.  302,  316 
[clt  Jacob  L.  D.];  Anthony  v.  Savage, 
3  Utah  277,  280,  3  F  546  [quot  Harris 
T.  Larsen,  24  Utah  139,  147,  66  P 
782]. 

[a]  Bimllar  aeflnltloBs, — (1)  "That 
which- is  due  from  one  person  to  an- 
other." Cent.  D.  [quot  Matter  of 
Foley.  39  App.  Dlv.  248,  249,  67  NYS 
131];  Webster  D.  [quot  Lewis  v. 
New  York  Cent.  R.  Co..  49  Barb. 
(N.  Y.)  330,  336];  Leggett  v.  Sing 
Sing  Bank,  24  N.  Y.  283,  290.  (2) 
"Something  due"  (Cole  v.  Montreal 
Bank,  39  U.  C.  Q.  B.  54,  74.  To  same 
effect  Leggett  v.  Sing  Sing  Bank, 
supra),  (3)  "from  one  person,  the 
debtor,  to  another  called  the  cred- 
itor" (Summit  Silk  Co.  v.  Kingston 
Spinning  Co.,  154  N.  C.  421,  428,  70 
SE  820,  AnnCasl912A  897).  (4)  "In 
the  strict  sense  of  the  word,  a  debt 
exists  when  a  certain  sum  of  money 
is  owing  from  one  person  (the 
debtor)  to  another  (the  creditor)." 
Rapalje  &  L.  L.  D.  [quot  Davenport 
V.  Kleinschmldt,  6  Mont.  502.  536,  13 
P  249  (quot  Henrlques  v.  Vinhaca, 
20  Hawaii  702,   707)]. 

46.  Anderson  L.  D.  [quot  dls.  op. 
Coats  V.  Arthur,  5  S.  D.  274,  294,  58 
NW  675;  Harris  v.  Larsen.  24  Utah 
139,  141,  66  P  782];  Century  D.  [quot 
State  V.  Georgia  Co.,  112  N.  C.  34,  37, 
17  SE  10,  9  LRA  485;  In  re  Philadel- 
phia Co.,  18  Pa.  Dlst.  805,  808.  35 
Pa.  Co.  442,  446;  Ex  p.  HoUman,  79 
S.  C.  9,  14,  60  SE  19,  21  LRANS 
242,  >14  AnnCas  1105];  Imperial  D. 
[quot  Latimer  v.  Veader,  20  App.  Dlv. 
418,  426.  46  NYS  823;  BonhofT  v.  Wle- 
horst.  57  Misc.  456.  108  NYS  437, 
441];  Webster  D.  [quot  Melvin  v. 
State,  121  Cal.  16.  24.  53  P  416;  Cook 
V.  Bartholomew,  60  Conn.  24,  26,  22  A 
444,  13  LRA  452;  Haas  V.  Mlsner.  1 
Ida.  170,  177;  Equitable  L.  Ins.  Co. 
V.  Des  Moines  Bd.  of  Equalization, 
74  Iowa  178,  181,  37  NW  141;  Dubuque 
V.  Illinois  Cent.  R.  Co.,  39  Iowa  56, 
63;  Com.  v.  Morton,  145  Ky.  621.  522, 
140  SW  685;  Lewis  v.  New  York  Cent. 
R.  Co.,  49  Barb.  (N.  Y.)  330,  336; 
Warner  v.  Warner,  18  AbbNCas 
(N.  Y.)  161,  155;  Amazon  Ins.  Co.  v. 
Cappeller,  8  Oh.  Dec.  (Reprint)  493, 
494,  8  ClncLBul  247;  Harris  V.  Lar- 
sen. 24  Utah  139,  141,  66  P  782;  Bron- 
son  V.  Syverson,  88  Wash.  264,  279, 
152    P    1039,    LRA1916B   993,    AnnCas 


1917D  833];  Newell  v.  Peo.,  7  N.  Y.  9, 
124;  Peo.  v.  Purdy,  153  App.  Dlv.  666, 
670,  138  NYS  707  [clt  Cyc];  Klmpton 
V.  Bronson,  45  Barb.  (N.  Y.)  618, 
626. 

[a]  HmUMT  dellaittoa.  —  "Any 
money,  goods,  or  services  that  one  is 
bound  to  pay  to  another."  Standard 
JX  [quot  Dawson  v.  Dawson  Water- 
works Co.,  106  Qa.  696,  710,  32  SE 
907;  Henrlques  v.  Vinhaca,  20  Hawaii 
702,  709]. 

47.  Webster  D.  [quot  Cook  v. 
Bartholomew,  60  Conn.  24,  26,  22  A 
444,  13  LRA  462 L  Equitable  L.  Ins. 
Co.  v.  Des  Moines  Bd.  of  Equaliza- 
tion, 74  Iowa  178,  181,  37  NW  141; 
Harris  v.  Larsen,  24  Utah  139,  141, 
66  P  782];  Leggett  v..  Sing  Sing  Bank, 
24  N.  Y.  283,  290.  See  also  Dues  [14 
Cyc  1118]. 

[a]     A  ^aowilAry    dm.    Standard 


D.  [quot  Dawson  v.  Dawson  Water- 
works Co.,  106  Ga.  696,  710,  32  SB 
907,  912:  Henrlques  v.  Vinhaca,  20 
Hawaii   702,    709]. 

[b]  In  popnlar  iis*i  dues  and  lia- 
bilities of  infinite  variety.  Dryden 
V.  Kellogg,  2  Mo.  A.  87.  94. 

48.  3  Blackstone  Comm.  p  160 
[quot  State  v.  Hickman,  11  Mont.  641, 
651.  29  P  92];  Bouvier  L.  D.  [quot 
Dawson  v.  Dawson  Waterworks  Co., 
106  Ga.  696,  710,  32  -  SE  907,  912; 
Henrlques  v.  Vinhaca,  20  Hawaii  702, 
709;  Morgan's  Louisiana,  etc..  R.,  etc., 
Co.  T.  Stewart,  119  La.  392,  406,  44  S 
138;  Amazon  Ins.  Co.  v.  Cappeller, 
8  Oh.  Dec.  (Reprint)  493,  494,  8  Cine 
LBul  247;  Harris  v.  Larsen,  24  Utah 
139,  141,  66  P  782;  Bronson  v.  Syver- 
son, 88  Wash.  264,  278,  152  P  1039, 
LRA1916B  993,  AnnCaBl917D  8331; 
Burrlll  L.  D.  [quot  Daniels  v.  Pal- 
mer, 41  Minn.  116,  121,  42  NW  856; 
New  Jersey  Ins..  Co.  v.  Meeker,  37 
N.  J.  L.  282,  300;  Hebert  v.  Handy,  29 
R.  1.  543,  547.  72  A  1109;  Broulllard's 
Pet.,  20  R.  1.  617,  619,  40  A  762; 
Bronson  v.  Syverson,  88  Wash.  264, 
278,  152  P  1039.  LRA1916B  993,  Ann 
Casl917D  833];  Proctor-Gamble  Co. 
V.  Warren  Cotton  Oil  Cto.,  180  Fed. 
543,  547;  Arapahoe  County  v.  Fidelity 
Sav.  Assoc,  31  Colo.  47,  51,  71  P  376, 
377;  Gray  v.  Bennett,  3  Mete.  (Mass.) 
522,  526  [quot  Powell  v.  Oregonlan 
R.  Co.,  36  Fed.  726,  730.  IS  Sawy.  536, 
2  LRA  270;  In  re  Sutherland,  23  F. 
Cas.  No.  13,639,  Deady  416;  Henrlques 
^l.  Vinhaca,  20  Hawaii  702,  708;  Shane 
v.  Francis,  30  Ind.  92.  93;  Davenport 
V.  Kleinschmldt.  6  Mont,  602,  13  P 
249]. 

40.  Encycl.  Met.  [quot  Lewis  v. 
New  York  Cent.  R.  Co.,  49  Barb. 
(N.  T.)   330,   336]. 

SO.  Dunsmoor  v.  Furstenfeldt,  88 
Cal.  622,  529,  26  P  518,  22  AmSR  331, 
12  LRA  608  [quot  Melvln  v.  State,  121 
Cal.  16.  26,  53  P  416];  Rodman  v. 
Munson,  13  Barb.  (N.  Y.)  188,  197. 

[a]  BlmlUr  dellaltlons — (1) 
"Whatever  one  owes."  Anderson  L. 
D.  [quot  dls.  op.  Coats  v.  Arthur,  5 
S.  D.  274.  294,  58  NW  «75]:  Horn- 
beck  V.  State.  33  Ind.  A.  609,  71  NE 
916,  917;  WIckett  v.  Graham,  2  Ont 
WR  402.  (2)  "What  Is  owed — and 
must  be  paiid."  Dls.  op.  Reynolds  v. 
Watervllle,  92  Me.  292.  319.  42  A 
553.  (3)  "That  which  one  owes  to 
another."  Standard  D.  [quot  Daw- 
son V.  Dawson  Waterworks  Co.,  106 
Ga.  696,  710,  32  SB  907:  Henrlques  v. 
Vinhaca,  20  Hawaii,  702,  709].  (4) 
"That  which  is  owed  to  [ano"ther], 
which  ought  at  some  time  to  be  de- 
livered or  paid  to  him."  Encycl.  Met. 
[quot  Lewis  v.  New  York  Cent.  R. 
Co.,  49  Barb.  (N.  Y.)  830,  836].  (5) 
"A  thing  owed."  Webster  D.  [quot 
Melvln  V.  State,  121  Cal.  16.  24.  53  P 
416;  Daw.4on  v.  Dawson  Waterworks 
Co.,  106  Ga.  696,  710,  32  SE  907,  912; 
Henrlques  v.  Vinhaca,  20  Hawaii  702. 
709;  Com.  v.  Morton,  145  Ky.  621.  522, 


140  SW  686;  State  v.  Georgia  Co.,  112 
N.  C.  34,  37,  17  SE  10,  9  LRA  486; 
Bronson  v.  Syverson,  88  Wash.  264, 
279,  162  P  1039,  LRA1916B  993.  Ann 
Ciisl917D  833].  (6)  "Somethinr 
owed."  Bouvier  L.  D.  [quot  Burn- 
ham  V.  Milwaukee,  98  Wis.  128,  132. 
73    NW    1018]. 

61.  Stormouth  D.  [quot  Warner  T. 
Warner,  18  AbbNCas  (N.  Y.)  151. 
165];  Webster  D.  [quot  Melvln  v. 
State,  121  Cal.  16,  24,  53  P  416;  Cook 
V.  Bartholomew,  60  Conn.  24.  26,  22 
A  444,  13  LRA  452;  Dawson  v.  Daw- 
son Waterworks  Co.,  106  Ga.  696,  710, 
32  SB  907;  Henrlques  v.  Vinhaca,  za 
Hawaii  702,  709;  Equitable  L.  Ins. 
Co.  v.  Des  Moines  Bd.  of  Equaliza- 
tion. 74  Iowa*  178,  180,  37  NW  141; 
Com.  ,v.  Morton,  145  Ky.  521,  522. 
140  SW  686;  State  v.  Georgia  Co.,  112 
N.  C.  34,  37.  17  SE  10,  9  LRA  485; 
Harris  v.  Larsen,  24  Utah  139,  141.  66 
P  782;  Bronson  v.  Syverson,  88  Wash. 
264,  279,  162  P  1039,  LRA1916B  993, 
AnnC^8l917D  833];  Emerson  v.  De- 
troit Steel,  etc.,  Co.,  100  Mich.  127. 
58  NW  659,  660;  Rhodes  v.  O'Farrell, 
2  Nev.  60,  61;  Beste  v.  Berastaln.  20 
N.  B.  106,  109. 

[a]  BlmllAr  daflaltiowb— (1)  "An 
obligation  of  a  debtor."  Bullock  v. 
Guilford,  69  Vt.  516,  519,  9  A  360. 
(2)  "4n  obligation  resting  on  one 
person  to  pay  or  perform  something 
that  is  due  to  another."  Proctor- 
Gamble  Co.  V.  Warren  Cotton  Oil  Co.. 
180  Fed.  543,  646. 

[b]  "ObUMttos"  diatmroidiad. — 
(1)  "Debt"  is  a  much  more  specific 
term  than  "obligation."  Bailies  v. 
Des  Moines,  127  Iowa  124,  126.  102 
NW  813.  (2)  "Every  debt  ...  Is  an 
obligation,  but  every  obligation  is  not 
a  debt.  'Obligation'  is  the  broader 
term;  'debt,'  the  narrower.  The  term 
'obligation'  includes  all  debts.  The 
term  'debt'  does  not  include  all  ob- 
ligations." Sonnesyn  v.  Akin,  12 
N.  D.  227,  236.  97  NW  557. 

5S.  Meriwether  v.  Garrett,  102 
U.  S.  472,  613,  26  L.  ed.  197  [quot 
New  Jersey  v.  Anderson,  203  U.  S. 
483,  492,  27  SCt  137,  61  L.  ed.  284]; 
Lane  County  v,  Oregon.  7  Wall. 
(U.  S.)  71,  80,  19  L.  ed.  101;  Bailies 
V.  Des  Moines,  127  Iowa  124,  127,  102 
NW  813;  Slaughter  v.  Louisville,  89 
Ky.  112,  128,  8  SW  917;  Klmpton  v. 
Bronson,  45  Barb.  (N.  T.)  618,  625; 
Danforth  v.  McCook  County,  11  S.  D. 
268,  264,  76  NW  940,  74  AmSR  808. 

"It  might  be  properly  and  safely 
laid  down  as  a  general  rule,  that  all 
obligations  arising  from  contracts, 
either  express  or  implied,  .either  for 
the  payment  of  money  or  the  delivery 
of  goods,  create  a  debt  on  the  part 
of  the  obligor."  Hunt  v.  Norris.  4 
Mart.  (La.)  617,  532  [quot  Morgan's 
Louisiana,  etc..  R.,  etc.,  Co.  v.  Stew- 
art, 119  La.  392.  406,  44  S  138]. 

53.  Meriwether  v.  Garrett.  102 
U.  S.  472,  613,  26  L.  ed.  197;  Lane 
County  V.  Oregon,  7  Wall.  (U.  S.)  71. 
80,  19  L.  ed.  101;  Park  v.  Candler.  114 
Ga.  466,  40  SE  623,  526;  Dawson  v. 
Dawson  Waterworks  Co..  106  Ga.  696, 
710.  32  SE  907;  Henrlques  v.  Vinhaca. 
20  Hawaii  702,  709;  Danforth  v.  Mc- 
Cook County,  11  S.  D.  258,  264,  76  NW 
940,  74  AmSR  808. 

[a]  MmUar  dallnitloiM.— (1)  An 
obligation  upon  a  contract  payable  In 
monev.  Melvln  v.  State,  121  (^l.  16, 
25,  53  P  416.  (2)  "An  obligation 
to  pay  money."  In  re  Radway,  20  K. 
Cas.  No.  11,523,  3  Hughes  609,  631. 
(3.)  "All  obligations  to  pay  money." 
Barber  v.  East  Dallas,  83  Tex.  147. 
150,  180  SW  438.  (4)  "Any  sort  of 
obligation  to  pay  money."  Chalmers 
VI  Sheehy,  132  Cal.  459.  465,  64  P  709, 
84  AmSR  62;  In  re  Philadelphia  Co., 
18  Pa.  Dlst.  805,  808,  35  Pa.  Co.  442, 
446;  Duncan  v.  Magette,  25  Tex.  245. 
256.     (5)  "Any  kind  of  obligation  of 
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or  other  thing  of  value;"  a  demand)"  any  kind 
of  just  demand'*  for  the  recovery  of  money;"" 
a  claim>;°*  any  just  claim  for  the  recovery  of 
money  ;'"•  liability .*•  In  a  broad  sense,  the  word 
means  that  which  one  is  obliged  to  do  or  suffer;" 
trespass;'*  duty,  or  what  one  owes  to  another,** 
although,  in  its  limited  sense,  only  a  particular  kind 
of  duty.**  By  some  authorities  it  seems  to  be  con- 
sidered that  any  cause  of  action  which  may  be  as- 
signed, or  which  will  survive  for  or  against  the  legal 

one    man  to  V^y  money  to  another." 

Dunsmoor    v.    B^irsteofeldt,    88    Cal. 

522.    529,   26  P  618,  22  AmSR  331,  12 

LRA.     608.      (6)    "Any    obligation   by 

contract,    express'  or  Implied,    which 

may  be  discharKed  by  money  through 

the     voluntary    action    of    the    party 

bouna."     Klmpton     v.     Bronson,     45 

Barb.  (N.  T.)  618,  625.  (7)  "Any 
financial  obligation."  Henley  v.  My- 
ers, 76  Kan.  723,  728,  93  P  168,  173, 
17  LTIANS  779.  (8)  "A  pecuniary 
obligation."  State  v.  Mac6,  5  Md. 
337,  838.  (9)  "Any  pecuniary  ob- 
ligation Imposed  by  contract."  Mc- 
Neal  V.  Waco,  89  Tex.  88,  88,  33  8W 
322 

54.  Park  v.  Candler,  114  Ga.  466, 
40  SB  S23,  526;  Dawson  v.  Dawson 
^Waterworks  Co.,  106  Qa.  696,  710, 
32  SE  907:  Henrlques  v.  Vlnhaca,  20 
Hawaii  702,  709.  ,, 

55.  Hibbard  v.  Clark,  56  N.  H.  155, 
157,  22  AmR  432  (where  the  court 
said:  "These  words  "debt  and  de- 
mand' are  often  used  as  synonymous. 
Ttie  former  is  the  more  specific  and 
the  latter  the  more  general  term. 
Either  would  Include  a  claim  for 
money  alleged  to  bei  due"). 

[a]  ••Bmuuid"  comparadv— (1)  In 
ordinary  legal  usage  the  words  "debt" 
and  "demand"  are  of  kindred  mean- 
ing, but  the  latter  word,  Is  a  term 
of  much  more  comprehensive  sig- 
nification than  the  former.  Dittman 
Boot,  etc.,  Co.  V.  Mlxon,  120  Ala.  206, 
210.  24  S  547;  U.  S.  Rolling  Stock  Co. 
V.  Clark,  95  Ala.  322,  323,  10  S  917; 
Bailies  V.  Dea  Moines,  127  Iowa  124, 
126,  102  NW  813,  814  (holding  that 
"debt"  is  a  much  more  specific  term 
than  "demand");  Matter  of  Denny,  8 
Hill  rN.  T.)  220,  223.  (2)  The  term 
"debt"  imports  a  sum  of  money  ow- 
ing upon  a  contract,  express  or  im- 
plied (U.  S.  Rolling  Stock  Co.  V. 
Clark,  supra).  (3)  while  the  term 
"demand"  embraces  rightful  claims, 
•whether  founded  upon  a  contract,  a 
tort,  or  a  superior  right  of  property 
(U.    S.    Rolling    Stock   Co.    v.    Clark, 

oil  T)  ITfl  ^ 

[b]  'lh»  words  "any  dsM  or  da- 
mand"  are  sufBclently  comprehen- 
sive to  Include  every  species  of  ac- 
tion, whether  founded  on  contract  or 
tort.  White  v.  Hunt,  6  N.  J.  L.  416, 
418 

58.  Bouvler  L.  D.  [quot  In  re  Rad- 
way,  20  F.  Caa.  No.  11,523,  3  Hughes 
609,  634;  New  Haven  Steam  Saw-Mill 
Co.     V.     Fowler.     28     Conn.     103,     108 


representatives  after  death,  is  properly  called  a 
"debt,"  in  whatever  connection  referred  to.**  In 
the  most  extensive  sense  of  the  term,  everything  is 
a  debt  which  is  of  absolute  obligation.'*  The  word 
in  its  common  signification  imports  the  moneyed 
obligation  of  a  person  incurred  in  his  private  capac- 
ity, or  from  his  individual  acts,*'  and  not  such  obli- 
gations as  are  imposed  upon  him  by  law  in  his  public 
relations,  or  in  common  with  all  other  citizens.** 
The  term  has  been  constriied  to  include  all  kinds 


(where  it  is  said:  "It  is,  therefore, 
equally  proper  to  say  of  one  who  la 
under  obligation  to  discharge  some 
duty,  or  to  pay  damages  for  Its  non- 
performance, that  he  la  a  deljtor,  as 
It  is  to  say  the  same  of  one  who 
Is  under  obligation  by  bond  to  pay  a 
sum  of  money");  Swanson  y.  C^ 
tumwa,  118  Iowa  161.  171.  91  NW 
1048,  1051,  1052,  69  LRA  620;  Equit- 
able L.  Ins.  Co.  V.  Des  Moines  Bd.  of 
Eciuallzatlon,  74  Iowa  178.  181,  37 
NW  141;  Lewis  v.  New  York  Cent. 
R.  Co.,  49  Barb.  (N.  T.)  330,_  336; 
Slate  v.  Georgia  Co.,  112  N.  C.  34, 
37.  17  SE  10.  9  LRA  4851;  Carver  v. 
Bralntree  Mfg.  Co..  6  F.  Cas.  No. 
2,485  2  Story  432,  450  [QUOt  Latimer 
V  Veader,  20  App.  Dlv.  418,  426,  46 
NTS  82.11  (where  it  is  said:  "And 
In  the  Roman  law  it  had  sometimes 
the  like  enlarged  signification.  Sed 
utrum  ex  delicto  an  ex  contractu  de- 
bitor sit.  nihil  refert.  says  the  Di- 
gest. Dig.  Lib.  5.  tit.  3,  1.  14"); 
Barber  v.  E^ast  Dallas,  83  Tex.  147, 


160,  18  SW  438 

67.  Cole  v.  Aune,  40  Minn.  80,  81, 
41  NW  934  [quot  Sonnesyn  v.  Akin, 
12  N.  D.  227,  240,  97  NW  557]; 
Lindsay  v.  King,  23  N.  C.  401,  403. 

[a]  The  tana  tadndes  demands  on 
eontxaota  vayable  In  money..— Melvin 
v.  State,  121  Cal.  16,  25,  53  F  416. 

68.  Berson  v.  Ewlng,  84  Cal.  89, 
94,  23  P  1112;  Hebert  v.  Handy,  29 
R.  I.  543,  547,  72  A  1102;  BroulUard's 
Pet.,  20  R.  I.  617,  619,  40  A  762; 
Stokes  V.  Mason,  10  R.  I.  261,  263: 
Coats  V.  Arthur,  6  S.  D.  274,  279,  68 
NW  675  (where  a  statute  provided 
for  an  attachment  when  it  appeared 
"that  the  debt  was  Incurced  for  prop- 
erty obtained  under  false  pretenses," 
and  the  court  said:  "In  this  subdi- 
vision the  term  'debt'  is  evidently 
used  as  synonymous  with  'claim,' 
in  the  first  subdivision,"  and  must 
"be  construed  to  mean  a  debt  or 
claim  ascertained  or  ascertainable  by 
reference  to  the  contract,  or  that  can 
be  definitely  fixed  by  the  rules  of  law 
and  which  Is  made  to  clearly  appear 
by  the  statement  In  the  affidavit  of 
the  grounds  of  the  claim.  This 
would  Include  all  claims  for  dam- 
ages, in  which,  from  the  contract, 
and  facts  stated  in  the  afiBdavit,  a 
court,  on  applying  the  law,  can  def- 
initely determine  the  amount  which 
plalntitr  is  entitled  to  recover.  In 
such  a  case  the  plaintiff  can  specify 
definitely  the  amount  of  his  claim; 
and  It  would  exclude  all  cases  where 
the  amount  of  the  claim  can  be  de- 
termined by  no  fixed  rule  of  law,  but 
Is  to  be  determined  entirely  by  the 
opinion  of  a  court  or  Jury"). 

"Olalm"  dlatlnraJahed  aee  Claim  11 
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69.  Cole  V.  Aune,  40  Minn.  80,  81, 
41  NW  934  [quot  Sonnesyn  v.  Akin, 
12  N.  D.  227,  240,  97  NW  6673. 

[a]  Similar  daflattloM. —  (1) 
"Any  legal  claim  for  money."  Kalk- 
hofC  v.  Nelson.  60  Minn.  284,  290,  62 
NW  332.  (2)  "Any  claim  for  money." 
Bouvler  L.  D.  [quot  In  re  Radway, 
20  F.  Cas.  No.  11,523,  3  Hughes  609, 
634;  New  Haven  Steam  Saw-Mill  Co. 
V.  Fowler,  28  Conn.  103,  108;  Haas 
V.  MIsner,  1  Ida.  170,  1771;  Leggett 
V.  Sing  Sing  Bank,  24  N.  Y.  283,  290. 

eo.  Stormouth  D.  [quot  Warner  v. 
Warner,  18  AbbNCas  (N.  Y.)  161, 
155];  Webster  D.  [auot  Melvln  v. 
State,  121  Cal.  16,  ^4.  63  P  416; 
Cook  V.  Bartholomew,  60  Conn.  24, 
26.  22  A  444,  13  LRA  452;  Dawson  v. 
Dawson  Waterworks  Co.,  106  Oa.  696, 
710,  32  SEi  907;  Henrlques  v.  Vlnhaca, 
20  Hawaii  702,  709;  Equitable  L.  Ins. 
Co.  V.  Des  Moines  Bd.  of  Equalisa- 
tion, 74  Iowa  178,  181,  37  NW  141; 
Com.  V.  Morton,  145  Ky.  521,  522, 
140  SW  686;  State  v.  Georgia  Co.. 
112  N.  C.  84,  37,  17  SE  10,  9  LRA 
485;  Harris  V.  Larsen.  24  Utah  139, 
141,  66  P  7«2;  Bronson  v.  Syverson, 
88  Wash.  264,  279,  152  P  1039.  LRA 
1916B  993,  AnnCasl917D  833].  Cora- 
pare  Liability  [25  Cyc  223  note  85]. 

[a]  Bomatimea  fynoaymons. — The 
words  "  'debts  now  due'  should  be 
held  as  synonymous  with  the  word 
'liabilities,'  whether  arising  ex  con- 
tractu or  ex  delicto."  Hunter  v. 
Windsor,  24  Vt.  327.  338. 

[b]  IHmUar  daflaltlona.— (1)  "A 
legal  liability  to  pay  a  sum  cer- 
tain" (Rhodes  v.  O'Farrell.  2  Ney.  60, 
61),  (2)  "or  to  pay  a  specific  sum  of 
money"  (Allen  v.  Dickson,  Minor 
(Ala.)  119,  120;  In  re  Philadelphia 
Co.,  18  Pa.  Dist.  806.  808,  86  Fa.  <^. 


442).  (8)  "A  liability  by  one  person 
to  pay  money  or  other  thing  of  value 
to  another."  Dawson  v.  Dawson  Wa- 
terworks (>>.,  106  Ga.  692,  713,  32  SE 
907  [quot  Butts  County  v.  Jackson 
Banking  Co.,  129  Ga.  801,  804.  60  SE 
149.  121  AmSR   244,   16  LRANS  567]. 

[c]      'OUaWIlty"     distlafalaliaa. 

(1)  "The  words  'debt'  and  'liability' 
are  not  synonymous,  and  they  are 
not  commonly  so  understood.  As  ap- 
plied to  the  pecuniary  relation  of 
parties,  liability  Is  a  term  of  broad- 
er significance  than  debt.  The  legal 
acceptation  of  debt  is  a  sum  of 
money  due  by  certain  and  express 
agreement.  [See  supra  text  and  note 
36].  Liability  is  responsibility;  the 
state  of  one  who  Is  bound  in  law  and 
justice,  to  do  something  which  may 
be  enforced  by  action.  This  liability 
may  arise  from  contracts  either  ex- 
press or  Implied,  or  In  consequence 
of  torts  committed.  [See  Liability 
(26  Cyc  223)].  If  A  owes  B  81.000  he 
Is  Indebted  and  liable  to  B  for  that 
sum.  But  If  A  has  spoken  slander- 
ous words  of  B,  whereby  a  righT  of 
action  has  accrued,  he  has  become 
liable,  and  it  is  only  after  judgment 
has  been  obtained  that  this  liability 
assumes  the  character  of  a  debt." 
McElfresh  v.  Klrkendall.  36  Iowa  224, 
226  [quot  Shelby  v.  Zlegler,  22  Okl. 
799,  816,  98  P  989].  (2)  "'Lia- 
bility' ...  is  a  word  of  more  exten- 
sive signification  than  'debt.'  "  Pltts- 
burgh^  etc.,  R.  Co.  v.  Clarke,  29  Pa. 
146,- 152.  (3)  "There  are  many  forms 
of  llabllUy  that  do  not  constitute  a 
debt  in  the  technical  and  legal  sense 
of  that  term."  In  re  Wheeler,  34 
Kan.  96,  98,  8  P  276.  (4)  "Strictly 
speaking,  a  'debt'  is  said  'to  be  con- 
tracted,' and  a  liability  incurred;' 
but,  when  the  term  'debt'  is  inter- 
preted in  the  enlarged  sense,  the 
strict  fllgnlflcatlon  of  the  word  'con- 
tracted' may  also  be  modified,  so  as 
to  extend  to  liabilities  other  than 
those  directly  growing  out  of  the 
contracts  of  parties."  Cole  v.  Aune, 
iO  Minn.  80,   82.   41   NW  934. 

81.  Imperial  D.  [quot  Latimer  v. 
Veader,  20  App.  Dlv.  418,  426,  46  NTS 
823;  BonhofF  v.  Wiehorst,  57  Mlsc, 
456.    108    NYS   437,   441]. 

63.  Worcester  D.  [quot  Beste  v. 
Berastain,  20  N.  B.  106,  109  (where 
It  is  said.  "And  in  this  sense  It  is 
used  in  the  12th  verse  of  the  6th 
chapter  of  St.  Matthew's  Gospel,  that 
reads,  'and  forgive  us  our  debts  as 
wo  forgive  our  debtors'")];  Warner 
v.  Warner,  18  AbbNCas  (N.  Y.)  151, 
155. 

63.  Benslnger  v.  Palo  Alto  School 
Dlst.,  66  Pa.  Super.  226.  231  [quot 
Cyc];  Gilbert  v.  Vail.  60  Vt.  261,  266. 
14  A  542. 

[a]  Similar  daflnition.— "Any  duty 
to  be  yielded  or  paid."  New  Jersey 
Ins.  Co.  V.  Meeker,  37  N.  J.  L.  282, 
301.  And  see  Gilliam  County  v.  Was- 
co County,  14  Or.  625,  IS  P  324 
(where  the  court  said:  "Whenever 
there  Is  a  duty  to  pay  on  any  ground 
there  Is  a  debt"). 

64.  Webster  v.  Seymour,  8  Vt.  135, 
140. 

66.  Dryden  v.  Kellogg,  2  Mo.  A. 
87,  94. 

66.  Emerson  v.  Detroit  Steel,  etc., 
Co.,  100  Mich.  127,  68  NW  659.  660; 
Webster  v.   Seymour,   8  Vt.   135,   140. 

87.  Bonaparte  v.  State,  63  Md. 
465.  470. 

68.  Bonaparte  v.  State,  63  Md. 
465.  4T!!)jgJtized  by  VjW^^VIV^ 
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of  obligations,^'  sucli  as  obligations  arising  from 
implication  of  law,'"  and  as  not  being  confined  to 
obligations  for  the  payment  of  money  arising  on 
contract.'^  While  the  term  is  generally  confined  to 
legal  obligations,'^  it  may  include  equitable  obliga- 
tions as  well."  There  is  always  some  obligation 
that  it  shall  be  paid,'*  but  the  manner  in  which  it  is 
to, be  paid,  or  the  means  of  coercing  payment  do  not 
enter  into  the  definition;'*  and  it  makes  no  differ- 
ence, where  the  obligation  is  to  pay  money,  whether 
it  is  payable  out  of,  and  limited  to,  a  s]>ecific  fund, 
or  whether  the  fund  shall  prove  adequate  or  not, 
provided  it  belongs  to,  and  is,  as  to  the  object  to 
which  it  is  to  be  applied,  iinder  the  control  of,  the 
person  who  engages  to  make  the  payment.'*  It 
arises  at  the  very  moment  that  the  obligation  is 
undertaken  and  continues  imtil  discharged  by  pay- 
ment."   Therefore,  in  this  broad  and  comprehensive 

69.  Abernathy  v.  Loftus,  95  Kan. 
87,  93,  147  V  818;  Sonnesyn  v.  Akin, 
12   N.  D.   227.  236.   97   NW  557. 

70.  Hunt  V.  Ncrrts,'  4  Mart.   (La.) 

517,  529  [quot  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.  v.  Stewart,  119  La. 
392.  405,  44  S  138];  Sands  v.  Cod- 
wise,  4  Johns.  (N.  Y.)  536.  558.  4 
AmD  305;  Granholm  v.  Swelgle,  3 
N.  D.   476.    479,    57   NW  509. 

[a]  Wlieie  as  agraniMnt  to  pay 
!•  Implied  by  law  (1)  the  sum  to  'be 
paid'  Is  a  debt.  Powell  v.  Oregonian 
R.  Co..  36  Fed.  726,  730.  13  Sawy.  535, 
2  L,RA  270.  (2)  "Where  money  has 
been  received  by  a  person  under  cir- 
cumstances or  upon  occasions  that 
required,  upon  principles  of  Justice 
and  equity,  that  it  should  be  paid 
over  to  another,  a  debt  may  be  Im- 
plied in  law  without  any  actual 
agreement  of  the  parties  to  that  ef- 
fect." Leake  Contr.  pp  76,  87  [quot 
Fraser  v.  McLancfers,  25  N.  S.  642, 
651].  (3)  "Wherever  a  party  has  de- 
rived a  pecuniary  advantage  from  a 
wronit  done  by  him,  and  it  Is  compe- 
tent for  the  person  suing  thereon  to 
waive  the  tort  and  maintain  his  ac- 
tion upon  the  promise  implied  by  the 
law,  there  the  obligation  to  pay  Is  a 
debt,  and  this,  regardless  of  the  form 
of  action  in  which  .that  obligation  is 
sought  to  be  enforced."  Warner  v. 
Cammack.  37  Iowa  642,  644  [quot 
Commercial  Nat.  Bank  v.  Taylor,  64 
Hun  499,  503,  19  NYS  533].  (4) 
"Whatever,  .  .  ,  the  laws  order  any 
one  to  pay,  that  becomes  Instantly  a 
debt,  which  he  hnth  beforehand  con- 
tracted to  discharge."  3  Blackstone 
Comm.  p  158  [quot  Powell  v.  Orego- 
nlnn  R.  Co.,  36  Fed.  726,  730,  18 
Sawy.  635,  2  LRA  270;  Gray  v.  Ben- 
nett. 3  Mete.  (Mass.)  522.  526;  Dry- 
den  v.  Kellogg.  2  Mo.  A.  87,  94;  State 
V.  Hickman,  11  Mont.  541.  561,  29  P 
92;  State  v.  New  Mexico  Loan  Comrs., 
19  N.  M.  266.  276.  142  P  152];  Jacob 
L.  D.  [quot  Andrews  v.  Murray,  9 
AhbPr    (N.   Y.)    8.    14]. 

71.  Rhodes  v.  O'Farrell,  2  Nev. 
«0,  62. 

72.  Redordo  Beach  Co.  v.  Brewer, 
101  Cal.  322.  325,  35  P  896;  Hassle  v. 
God  Is  With  Us  Cong.,  35  Cal.  378. 
385;  Pec.  v.  Halsey,  37  N.  Y.  344.  347. 

73.  Stroud  Jud.  D.  [quot  Soils  v. 
Blank.  199  Pa.  600,  604.  49  A  302; 
Benslnger  v.  Palo  Alto  School  Dlst., 
56  Pa.  Super.  226.  231];  Sellis'  Ca.ie,  4 
AbbPr  (N.  Y.)  272,  273;  Babeock  v. 
Lillis.  4  Bradf.  Surr.  (N.  Y.)  218.  219; 
Longworth  v.  Mitchell,  26  Oh.  St.  33,4, 
343:  Thompson  v.  Thompson.  4  On. 
St.  333.  351;  Scott  v.  Neeves,  77  Wis. 
305.  310.  45  NW  421;  Snyder  v.  State, 
6  Wyo.  318,  324,  40  P  441,  63  AmSR 
60. 

74.  Rodman  v.  Munson,  13  Barb. 
CN.  Y.)  188.  197  [quot  Dunsmoor  v. 
Fnrstenfeldt,    88   Cal.    522.   629,    26   P 

518.  22  AmSR  331.  12  LRA  608  (quot 
Mtlvin  V.  State.  121  Cal.  16,  26,  63  P 
416)]. 


sense,  if  any  time  elapses  between  the  performance 
of  the  service  on  the  on^  hand,  and  the  payment  of 
the  money  or  thing  of  value  for  which  the  eontract 
for  that  service  calls  on  the  other,  the  relation  of 
the  parties  to  each  other  will  be  that  of  debtor  and 
creditor,  and  the  thing  which  is  owed  by  one  to  the 
other  will  be  a  debt.'*  The  word,  even  in  its  broad- 
est signification,  implies  that  the  consideration  of 
the  obligation  of  the  debtor  has  been  executed  on  the 
part  of  the  creditor,  and  the  payment  of  the  debt 
discharges  the  obligation."  A  debt,  technically  so 
called,  may  be  evidenced  by  record,  by  contract  un- 
der seal,  or  by  simple  contract  only.*"  While  a  debt 
has  been  loosely  defined  as  a  contract  or  promise,*^ 
it  is  not  a  contract,  but  is  the  result  of  a  contract.^^ 

Coercible  obligation.  Ordinarily  the  term  imports 
a  duty  or  obligation  to  pay,  for  the  enforcement  of 
which  an  action  will  lie.**    It  denotes  not  only  an 


76.  Rodman  v.  Munson,  13  Barb. 
(N.  Y.)  188,  197  [quot  Dunsmoor  v. 
Fjurstenfeldt.  88  Cal.  522,  529,  26  P 
618,  22  AInSR  331,  12  LRA  508  (quot 
Melvln  v.  State,  121  Cal.  16,  25,  63 
P  416)]. 

76.  Dls  op.  Newell  v.  Peo.,  7  N.  Y. 
9,  124. 

77.  Park  v.  Candler,  114  Ga.  466, 
40  SE  1)23,  526;  Dawson  v.  Dawson 
Waterworks  Co..  106  Ga.  696,  710,  32 
SB  907;  Henriqiles  v.  Vlnhaca,  20 
Hawaii  702.  709. 

78.  Dawson  v.  Dawson  Water- 
works Co.,  106  Ga.  696,  710,  32  SB 
907;  Henriquea  v.  Vlnhaca,  20  Ha- 
waii 702,  709. 

79.  Pettlbone  v.  Toledo,  etc.,  R. 
Co.,  148  Mas.s.  411,  418,  419,  19  NE 
337,  1  LRA  787  [quot  H.  Q.  Kllbourne 
Co.  v.  Standard  Stamp  Afflxer  Co., 
216    Mass.    118,    119,    103    N£    469]. 

80.  3  Blackstorte  Comm.  p  160 
[quot  State  v.  Hickman,  11  Mont.  541, 
551,  29  P  92];  Bouvler  L.  D.  [quot 
Arbaugh  v.  Shockney.  34  Ind.  A.  268, 
71  NE  232,  72  NK  66S.  669;  MlUiken 
V.  Bloat,  1  Nev.  573,  590];  Burrill  L. 
D.  [quot  Mllliken  v.  Sloat,  1  Nev.  573, 
590;  New  Jersey  Ins.  Co.  v.  Meeker, 
37  N.  J.  L.  282,  300;  Hebert  v.  Handy, 
29  R.  I.  543,  547,  72  A  1102;  Bronson 
V.  Syverson,  88  Wash.  264,  278,  152  P 
1039,  LRA1916B  993,  AnnCasl917D 
833] ;  In  're  Sutherland,  23  P.  Cas. 
No.  13,63?,  Deady  416,  417;  Henriques 
V.  Vlnhaca,  20  Hawaii  702,  708;  H.  G. 
Kllbourne  Co.  v.  Standard  Stamp  Af- 
fl.xer  Co.,  216  Mass.  118,  121,  103  NE 
469;  Gray  v.  Bennett,  3  Mete.  (Mass.) 
522,  526  [quot  Powell  v.  Oregonian  R. 
Co.,  36  Fed.  726.  730,  13  Sawy.  536, 
2  LRA  270;  Davenport  v.  Klelh- 
schmidt,  6  Mont.  602.  536.  18  P  249]; 
Summit  Silk  Co.  v.  Klnston  Spinning 
Co.,  154  N.  C.  421,  428,  70  SE  820, 
AnnCasl912A  897;  Baum  v.  Tonkin, 
110  Pa.  569.  57£,  1  A  535  [quot  Ben- 
slnger V.  Palo  Alto  School  Dlst.,  56 
Pa.   Super.   226,   2311. 

81.  Wllcoxon  V.  Bluff  ton,  153  Ind. 
267,  280,  54  NE  110;  Helnl  v.  Terre 
Haute,  161  Ind.  44.  66  NE  450.  452 
[both  clt  Anderson  L.  D.];  Jewell  v. 
Nuhn,  173  Iowa  112,  120,  156  NW  174; 
Webster  v.   Seymour,   8  Vt.   135.   140. 

Sa.  Burrlli  L.  D.  [quot  Mllliken  v. 
Sloat,  1  Nev.  573.  690];  Hornbcck  v. 
State,  33  Ind.  A.  609,  71  NE  916,  917. 

[a]  Debt,  th«  proof  of  its  ezlst- 
•noe,  and  ■•cnrltlas  dlstingnlslied. — 
(1)  "The  obligation  is  imposed  by 
the  law  of  the  land.  That  such  an 
obligation  exists  is  dependent  upon 
the  adduction  of  proof.  The  evidence 
may  be  multiform;  but  when  a  Ju- 
dicial investigation  has  resulted  In 
the  rendition  of  a  Judgment,  the  orig- 
inal claim  is  .  said  to  be  merged  In 
the  Judgment.  In  other  words,  the 
specific  cause  of  action  has  ceased 
to  exist,  and  cannot  subsequently  be- 
come the  foundation  for  another  suit. 
The  Judgment  has  then  become  the 
evidence  of  Indebtedness,  and  has  Its 


Incidents  and  advantages.  But  it 
does  not  follow  that  the  debtor  may 
not.  In  consideration  for  lenity  and 
Indulgence  accorded  him  by  his  cred- 
itor, furnish  the  latter  with  addi- 
tional evidence  of  the  indebtedness. 
This  is  what  is  denominated  collat- 
eral security.  It  is  evident  that  this 
superadded  security  may  assume  the 
shape  of  a  mortgage  on  the  land  of 
the  debtor  In  which  his  wife's  poten- 
tial right  of  dower  is  pledged  for  the 
payment  of  the  debt,  and  the  creditor 
may  thus  be  put  in  a  far  more  eligi- 
ble position  than  that  which  he  had 
occupied  antecedently  to  the  creation 
of  the  additional  lien."  Johnson  v. 
Hines,  61  Md.  122,  136.  (2)  A  prom- 
issory note  is  not  a  debt,  any  more 
than  ady  other  promise  is.  Hill  v. 
Beebe,  13  N.  Y.  566,  563.  (3)  "It 
must  be  kept  in  mind  that  there  is  a 
difference  between  the  debt  itself  and 
the  securities  for  it.  Tlie  debt  Is  one. 
but  there  may  be  a  number  of  se- 
curities of  different  kinds,  personal. 
real,  pledge,  mortgage,  collaterals, 
etc.  (The  note  given  is  only  evidence 
of  the  debt  and  one  of  the  means  of 
collecting  it,  and  if  there  is  a  mort- 
gage, that  Is  only  another  security 
for  the  same  debt."  Nichols  v. 
Briggs,  18  S.  C.  473,  484  [quot  Ballou 
V.  Young,  42  S,  C.  170,  177,  20  SE 
84;  Plyier  v.  Elliott,  19  S.  C.  257. 
263].  (4)  The  lien  which  arises  by 
operation  of  law  on  the  execution  of 
a  deed  to  secure  a  debt  is  a  legal  en- 
tity distinct  from  the  debt  itself, 
securing  the  payment  of  the  debt  not 
only  by  affording  evidence  of  its  ex- 
istence, but  by  providing  for  Its  pay- 
ment, the  terms  "debt"  and  "secur- 
ity" not  being  synonymous.  Mcln- 
tlre  V.  Garmany,  8  Ga.  A.  802.  70  SE 
198    199 

83.  Stroud  Jud.  D.  [quot  Soils  v. 
Blank,  199  Pa.  600.  604,  49  A  302]; 
Stollenwcrck  v.  Marks.  188  Ala.  5S7. 
65  S  1024,  1027,  AnnCasl917B  9i«l: 
Haynie  v.  Robertson.  58  Ala.  37.  39; 
McKlnstry  v.  Conly,  12  Ala.  678.  681; 
Kldd  v.  Puritana  Cereal  Food  Co.,  145 
Mo.  A.  502,  122  SW  784,  788.  And 
see  State  v.  Hawes,  112  Ind.  323.  326. 
14  NE  87  (where  the  court  said:  "It 
is  essential  to  the  idea  of  a  debt, 
that  an  obligation  must  have  arisen 
out  of  a  contract,  express  or  Implied, 
in  favor  of  some  one  occupying  the 
relation  of  creditor,  which  entitles 
the  latter  to  receive  a  sum  of  money, 
which  obligation,  by  posslbilHy. 
might,  or  ought  to  be,  enforced 
ag.Tinst  another"). 

[a]  "That  of  which  paymaot  ia 
lUhl*  to  be  axaoted."— Webster  D. 
[quot  Cook  v.  Bartholomew,  60  Conn. 
24.  2«.  22  A  444,  13  LRA  452;  Equita- 
ble Life  Ins.  Co.  v.  Des  Moines  Bd.  of 
Equalization,  74  Iowa  178.  181.  37  N'W 
141;  Harris  v.  Larsen,  24  Utah  139, 
141.  66  P  782]. 

[b]  As  denned  by  •tatvt*  the 
word  Includes  any  claim  or  demand 
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obligation  of  the  debtor  to  pay,  but  the  right  of 
the  creditor  to  receive  and  enforce  payment;^*  and 
it  is  opposed  to  an  obligation  not  enforceable  by 
ordinary  process.^'  It  has  been  held,  however,  that 
it  is  not  essential  to  the  creation  of  a  debt  that  the 
debtor  should  be  liable  to  be  sued  therefor,^*  and 
that  it  is  not  indispensable  that  the  liability  created 
by  the  contract  should  extend  so  far  as  to  subject 
the  persoi)  of  the  debtor,  or  all  his  property,  to  be 
seized  upon  the  final  process  of  the  courts  issued 
to  coerce  its  payment  and  satisfaction.^' 

[$  2]  B.  Contingent  Iiial>ilitie8.  Every  debt 
must  be  either  solvendum  in  prsesenti,  or  solvendum 
in  future — must  be  certainly,  and  in  all  events,  pay- 


upon  which  a  judgment  for  a  sum  of 
money  or  directing  the  payment  of 
money  could  be  recovered  In  an  ac- 
tion. Code  Civ.  Proc.  {  2514  subd  8 
[QUOt  In  re  Gall,  182  N.  Y.  270,  277,  74 
NB  875;  Matter  of  Flint,  15  Misc.  598, 
801,  ?8  NTS  188;  Wilcox's  Est.,  11  NY 
ClvProc  115,  125;  Cook  v.  Woodard,  6 
Dem.  Surr.  (N.  T.)  97,  100] ;  Matter  of 
Oilman,  92  App.  Dlv.  462,  465.  87  NTS 
128  [clt  Code  Civ.  Proc.  >  2514  subd 
3]. 

84.  Rapalje  &  L.  L.  D.  [quot  Dav- 
enport V.  Klelnschmldt,  6  Mont.  602, 
536,  13  P  249  (quot  HenriQues  v. 
Vlnhaca,  20  Hawaii  702,  707);  Morl- 
mura  v.  Traeger,  11  Pa.  Dlst.  378, 
382];  Martin  v.  Wise,  183  Ind.  530, 
533,  100  NE  745;  Campbell  v.  Indian- 
apolis, 165  Ind.  1S6,  212,  67  NE  920, 
929;  Monroe  County  v.  Harrell,  147 
Ind.  500,  508,  46  N£  124;  Laporte  v. 
Gamewell  P.  Alarm  Tel.  Co.,  146  Ind. 
466,  469.  45  NB  588.  58  AmSR  359,  35 
LRA  686;  State  v.  Hawes.  112  Ind. 
323.  326.  14  NE  87  [clt  Rapalje  ft  L. 
L.  D.l;  Burnham  v.  Milwaukee,  98 
Wis,    128,    132,    73    NW    1018. 

85.  Rapalje  &  L.  L.  D.  [quot  Dav- 
enport V.  Klelnschmldt,  6  Mont.  502, 
536,  13  P  249  (quot  Henrlqu'es  v.  Vln- 
haca, 20  Hawaii  702,  707);  Moriraura 
V.  Traeger.  11  Pa.  Dlst.  378,  382]: 
Bolden  V.  Jensen,  69  Fed.  746,  746 
[quot  Shelby  v.  Zlegler,  22  Okl.  799, 
813.  98  F  9891. 

86.  Baltimore  v.  Gill.  31  Md.  375, 
390  [quot  Campbell  v.  State,  23  Okl. 
109,  122,  99  P  778];  Lesser  v.  War- 
ren Borough,  237  Pa.  501,  510,  85  A 
839,  43  LRANS  839;  Brown  v.  Corry, 
17  Pa.  Co.  490,  496. 

[a]  mas,  no  suit  can  be  main- 
tained against  the  state  by  one  of  its 
citizens,  and  yet  debts  are  created 
by  the  state  which  it  is  bound  In 
good  faith  to  pay.  Baltimore  v.  Qill, 
31  Md.  376,  390;  Lesser  v.  Warren 
Borough,  237  Pa.  601,  510,  85  A  839. 
43  LRANS  839. 

87.  Rodman  v.  Munson,  13  Barb. 
(N.  T.)   63,   77. 

88.  Wentworth  v.  Whlttemore,  1 
Mass.  471,  472;  In  re  Philadelphia 
Co.,  18  Pa.  Dlst.  806,  808,  36  Pa.  Co. 
442. 

88.  Guaranty  Trust  Co.  v.  Galves- 
ton City  R.  Co.,  107  Fed.  311,  317,  46 
CCA  305.  See  also  Contingent  Debt 
13  C.  J.  p  114. 

SO.  Guaranty  Trust  Co.  v.  Galves- 
ton City  R.  Co.,  107  Fed.  311.  817,  46 
CCA  305;  Askew  v.  Hale  County,  54 
Ala.  639,  644,  25  AmR  730;  Doland  v. 
Clark,  143  Cal.  176,  183,  76  P  958;  Peo. 
V.  Arguello.  37  Cal.  624.  526;  Dunn 
V.  Neustadtl,  72  Misc.  1,  129  NTS  161, 
163;  In  re  Philadelphia  Co..  18  Pa. 
Dlst.  805.  808.  35  Pa.  Co.  442.  But 
compare  New  Tork  L.  Ins.  Co.  v.  Uni- 
versal L.  Ins.  Co.,  88  N.  T.  424.  428 
(holding  that  the  original  character 
of  a  conditional  or  contingent  liabil- 
ity Is  not  changed  by  the  after  oc- 
currence of  the  contingency,  or  by 
the  performance  of  the  condition). 

[a1  A  prospaoUT*  or  oondltloaal 
ItoblUtj  (1)  Is  not  a  debt.  E.  Sond- 
helmer  Co.  v.  Richland  Lumber  Co., 
121  La.  786,  46  S  806,  809;  Beecher 
V.  Detroit,  110  Mich.  466,  457,  68  NW 
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237;  Ovlatt  V.  Hughes,  41  Barb. 
(N.  T.)  541,  646;  In  re  Philadelphia 
Co.,  18  Pa.  Dlst.  805.  808,  35  Pa.  Co. 
442.  (2)  "A  debt  is  .  .  .  quite  dif- 
ferent from  a  contract  to  be  per- 
formed in  the  future,  depending  upon 
a  condition  precedent,  which  may 
never  be  perform'ed,  and  which  can 
not  ripen  into  a  debt  until  per- 
formed." Saleno  v.  Neosho,  127  Mo. 
627,  639,  30  SW  190,  48  AmSR  663,  27 
LRA  749  [quot  Bovee  v.  Boyle,  25 
Colo.  A.  165,  136  P  467,  469;  Trask  v. 
'Livingston  County,  210  Mo.  682,  595, 
109  SW  656,  37  LRANS  10451;  In  re 
Philadelphia  Co.,  18  Pa.  Dfst.  805, 
808,   35  Pa.  Co.  442. 

[b]  ZUiw«rBtloii«. —  (1)  Where 
goods  bought  are  not  to  be  paid  for 
until  delivered,  liability  for  the  price 
before  delivery  Is  not  a  debt.  Gar- 
rison V.  Howe,  17  N.  T.  468,  465: 
Wing  V.  Slater,  19  R.  I.  697.  601.  85 
A  302,  33  LRA  566.  (2)  The  term 
does  not  Include  the  liability  of  an 
accommodation  Indorser  before  the 
Indorsed  note  matures.  Severs  v. 
Dodson,  63  N.  J.  Eq.  633,  637,  34  A 
7,  8,  61  AmSR  641;  Cockburn  v.  Syl- 
vester, 1  Ont.  A.  471,  476  [allowing 
app  27  tJ.  C.  C.  P.  34].  (3)  The  lia- 
bility of  a  corporation  as  an  assignee 
of  a  lease,  stipulating  for  the  rent 
payable  quarterly  in  advance,  Is  a 
"contingent  liability,"  which  only  ri- 
pens Into  a  debt  as  the  rent  falls  due, 
and  therefore  is  not  a  "debt."  San- 
ford  v.  Rhoads,  113  App.  Dlv.  782,  784, 
99  NTS  407.  (4)  A  covenant  of  war- 
ranty is  not  considered  a  debt  until 
broken.  McKiUop  v.  Burton,  82  Vt. 
403,  74  A  78,  80.  (5)  A  contract  of 
guaranty  creates  a  contingent  liabil- 
ity merely,  and  is  not  a  debt.  Na- 
tional Bank  of  Commerce  v.  Rocke- 
feller,  174   Fed.   22,   30,    98   CCA   8. 

91.  Rapalje  &  L.  L.  D.  [quot  Dav- 
enport V.  Klelnschmldt,  6  Mont.  602, 
536,  13  P  249  (quot  Henrlques  v. 
Vlnhaca,  20  Hawaii  702,  707);  Mori- 
mura  v.  Traeger,  11  Pa.  Dlst.  378, 
382];  Bolden  v.  Jensen,  69  Fed.  745, 
746;  Commercial  Nat.  Bank  v.  Tay- 
lor, 64  Hun  499,  502.  19  NTS  633. 

9Z.  Peo.  v.  Arguello.  37  Cal.  624, 
525;  Flllyau  V.  Laverty,  3  Fla.  72, 
107;  Epping  v.  Columbus,  117  Ga. 
263,  43  SE  803,  808;  Felker  v.  Stand- 
ard Tarn  Co.,  148  Mass.  226.  19  NE 
220.  221;  Lockhart  v.  Van  Alstyne,  31 
Mich.  75,  78,  18  AmR  156;  Trask  v. 
Livingston  County,  210  Mo.  582,  598, 
109  SW  656,  37  LRANS  1045  [quot 
Culbertson  v.  Fulton.  127  111.  SO,  18 
NE  781];  Hinds  v.  Heath,  68  N.  H. 
551.  552.  38  A  382;  Ex  p.  Tower,  1 
NYLegObs  8,  9;  Erie's  App..  91  Pa. 
398,  402  [quot  State  v.  Hickman,  11 
Mont.  641,  661,  29  P  92;  Benslnger  v. 
Palo  Alto  School  Dlst..  56  Pa.  Super. 
226,  231;  In  re  Philadelphia  Co..  18 
Pa.  Dlst.  806.  808,  35  Pa.  Co.  442; 
Morlmura  v.  Traeger,  11  Pa.  Dlst. 
378.  382];  Re  Metropolitan  Mortg.. 
etc..  Co..  (B.  C.)  7  WestWkly  1204; 
Mail  Printing  Co.  v.  Clarkson,  26 
Ont.  A.  1,  9.  Compare  In  re  Glen 
Iron  Works,  20  Fed.  674,  680  (where 
the  court  said:  "A  contract  to  pay 
money  at  a  future  day  Is  not  strictly 
a  debt  until  the  day  of  payment  ar- 


able; whenever  it  is  uncertain  whether  anything  wDl 
ever  be  demandable  by  virtue  of  the  contract,  it  can- 
not be  called  a  ' '  debt. ' '  **  While  the  sum  of  money 
may  be  payable  upon  a  contingency,"  yet  in  such 
case  it  becomes  a  debt  only  when  the  contingency 
has  happened,'"  the  term  "debt"  being  opposed  to 
"liability,"  when  used  in  the  sense  of  an  inchoate 
or  contingent  debt."^ 

[$  3]  C.  Time  of  Payment.  A  sum  of  money 
which  ie  certainly,  and  at  all  events,  payable  is  a 
debt,  without  regard  to  whether  it  is  payable  pres- 
ently or  at  a  future  time.'* 

[$  4]  D.  XTnUquidated  Damagea — 1.  InOemeraL 
Debt  is  a  liquidated  demand;'^  a  liquidated  money 

rives,  although  it  is  called  debltum 
in  prgesentl,  solvendum  in  futuro, 
and  Is  undoubtedly  attachable.  When 
the  condition  Is  performed  (which 
in  this  case  Is  by  mere  lapse  of  tlme> 
it  will  be  a  strict  debt");  Leggett  v. 
Sing  Sing  Bank,  24  N.  T.  283.  290 
(where  it  is  said:  "A  debt  In  ordi- 
nary parlance  means  any  claim  for 
money,  and  a  debt  Is  properly  said 
to  be  due.  In  the  sense  of  owing,  when 
it  has  been  contracted  and  the  lia- 
bility of  the  debtor  is  fixed"). 

"A  Axed  and  certain  obligation  to 
pay  money  or  some  other  valuable 
thing  or  things,  either  in  the  pres- 
ent or  in  the  future,"  Anderson  L. 
D.  [quot  die.  op.  Coats  v.  Arthur,  6 
S.  D.  274.  294,  58  NW  675];  Vlguerle 
V.  Vlguerle,  133  La.  406,  415,  63  S  89 
[quot  Cyc]. 

"Money  to  become  due  upon  ex- 
press or  Implied  agreement."  Bou- 
vier  L.  D.  [quot  Bvmham  v.  Milwau- 
kee, 98  Wis.  128,  132.  73  NW 
1018], 

"That  which  Is  due  from  one  per- 
son to  another  .  .  .  whether  payable 
at  present  or  at  a  future  time."  Cen- 
tury D.  [quot  Ex  p.  Hollman,  79  S.  C. 
9,  14.  60  SE  19,  21  LRANS  242.  14 
AnnCas  1106]. 

[a]  lUaatMtlOB*.— (1)  The  obli- 
gation to*  pay  deferred  installments 
of  the  price  of  land  bought  and  sold 
Is  a  debt.  Martin  v.  Wise,  183  Ind. 
530.  533,  109  NE  745.  (2)  The  term 
"debt"  Includes  a  promissory  note  be- 
fore maturity,  as  well  as  after.  Dod- 
son v.  Taylor,  63  N.  J.  ti.  200,  21  A 
293    294 

[b]  "S*1>t  otrlar'  uUl  "d«M  dm" 
ai»t1iign1«h>d. — "Standing  alone,  the 
word  'debt'  is  as  applicable  to  a  sum 
of  money  which  has  been  promised 
at  a  future  day  as  to  a  sum  now  due 
and  payable.  If  we  wish  to  dis- 
tinguish between  the  two,  we  say  of 
the  former  that  it  is  a  debt  owing, 
and  of  the  latter  that  it  is  a  debt  due. 
In  other  word«,  debts  are  of  two 
kinds:  solvendum  in  preesenti  and 
solvendum  in  futuro."  Peo.  v.  Ar- 
guello. 37  Cal.  524.  625;  In  re  Phila- 
delphia Co..  18  Pa.  Dlst.  805,  36  Pa. 
Co.  442. 

[c]  A  "deM  p«7»bl*  la.  tha  fatnz«» 
is  one  which  neither  the  debtor  has  a 
right  to  pay  nor  the  creditor  a  right 
to  demand  instantly.  Seymour  v. 
Dunham.  (N.  T.)  24  Hun  93,  94. 

[d]  Til*  worOs  "debts  •otnally 
dv*  and  payable"  contemplate  only  a 
debltum  solvendum  In  praesentl.  not 
In  futuro.  Reese  v.  Bank  of  Com- 
merce, 14  Md.   271,  74  AmD  536, 

93.  Anderson  L.  D.  [quot  Dawson 
v.  Dawson  Water  Works  Co.,  106  Ga. 
696.  710.  32  SE  907;  Tompkins  V.  Au- 
gusta Southern  R.  Co.,  102  Ga.  436, 
446.  30  SE  992;  Henrlques  v.  Vlnhaca, 
20  Hawaii  702.  709;  Sonnesyn  v.  Akin, 
12  N.  D.  227.  236,  97  NE  567;  Dis.  op. 
Coats  v.  Arthur,  5  S.  D.  274.  294.  58 
NW  676];  3  Blackstone  Comm.  p  164 
[quot  Dawson  v.  Dawson  Water 
Works  Co.,  106  Ga.  696,  710,  32  SB 
907,  912;  Henrlques  v.  Vlnhaca,  20 
Hawaii  702,  709] ;  Scarritt  Est.  Co.  v. 
Schmelzer,  etc..  Arms  Co.,,HO  Jjtp,  A. 


406,  412,  86  SW  489. 
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demand;"*  a  sum  payable  in  respect  of  a  liquidated 
money  demand."'  It  is  ppposed  to,  and  does  not  in- 
clude, a  claim  for  unliquidated  damages."  To  con- 
stitute a  debt,  there  must  be  owing  a  sum  which 
is  ascertained,  certain,  definite,  fixed,  precise,  and 
specific,*'  or  which  is  capable  of  ascertainment,  or  of 
being  readily  reduced  to  a  certainty  "^  without  the 
intervention  of  a  jury.""  In  the  common  understand- 
ing of  mankind,  however,  the  uncertainty  of  the  sum 
due  does  not  render  it  the  less  a  debt;*  and  as  used 
in  some  statutes,  the  term  "debt"  has  been  held 
to  include  unliquidated  damages.^ 

[$  5]  2.  Breach  of  Contract.  The  fact  that  the 
claim  arises  ez  contractu  does  not  alter  the  general 
rule.  A  claim  for  unliquidated  damages  for  breach 
6f  contract,  not  reduced  to  judgment,  does  not  or- 
dinarily constitute  a  debt.^    In  some  statutes,  how- 


ever, the  term  "debt"  is  employed  in  a  broader 
sense,  and  includes  claims  for  unliquidated  damages 
for  breach  of  contract.* 

[J  6]  3.  Tort.  Ordinarily  the  term  "debt" 
does  not  include  the  obligation  arising  on  account  of 
a  tort  committed,'  although  the  term  has  been  con- 
strued in  certain  connections  as  including  a  claim 
based  on  tort.'  It  has  been  held  that,  even  where  a 
claim  in  tort  has  become  liquidated  by  jndgment, 
the  judgment  is  not  a  "debt,"'  but  there  are  cases 
to  the  contrary,'  the  question  depending  largely  npon 
the  context  in  which  the  term  is  used. 

[$  7]  £.  Fines,  Costs,  and  Penalties.  While 
there  are  some  cases  to  the  contrary,"  by  the  weight 
of  authority  a  fine  imposed  in  a  criminal  proceedine 
is  not  a  debt;***  neither  is  a  fine  imposed  in  a  civil 


94.  Llndsey  v.  Kin^,  2S  N.  C.  401, 
403;  Thomson  v.  Harding,  S  C.  B. 
N.  S.  254,  265,  91  ECL  254,  140  Re- 
print 738. 

96.  Stroud  Jud.  D.  [quot  Fraser 
V.  McLandera,  25  N.  8.  642,  549;  Mc- 
Netlly  V.  Beattle,  4  Terr.  L.  360,  362]. 

96.  Rapalje  &  L.  L.  D.  [quot  Dav- 
enport V.  Kleinachmldt,  6  Mont.  502, 
636,  18  P  249  (quot  Henrlques  v.  Vin- 
haca,  20  Hawaii  702,  707);  Morlmura 
V.  Traeger,  11  Pa.  Dlst.  378,  3821; 
Bolden  v.  Jensen.  69  Fed.  745,  746; 
Powell  v.  Oreeonian  R.  Co.,  36  Fed. 
726,  731,  13  Sawy.  535,  2  LRA  270; 
Dowllng  V.  Stewart,  4  111.  193;  Wat- 
son v.  McNalry,  1  Bibb  (Ky.)  356; 
Sondhelmer  Co.  v.  Richland  Lumber 
Co.,  121  La.  786,  46  S  806,  809;  Lock- 
hart  v.  Van  Alatyne,  31  Mich.  76,  78, 
18  AmR  156;  Scarrltt  Estate  Co.  v. 
Schmelzer,  etc.,  Arms  Co.,  110  Mo.  A. 
406,  412,  86  SW  489  [quot  Thayer- 
Moore  Brokerage  Co.  v.  Campbell,  164 
Mo.  A.  8,  17,  147  SW  545];  Clark  v. 
Nevada  Land,  etc.,  Co.,  6  Nev.  203, 
208;  Jackson  v.  Bell,  31  N.  J.  Eq.  554, 
568:  Commerfilal  Nat.  Bank  v.  Taylor, 
64  Hun  499,  502,  19  NTS  533;  Zlnn 
V.  Rltterman,  2  AbbPrNS  261,  263 
[quot  Matter  of  Adams,  12  Daly 
(N.  T.)  464,  457] ;  Lindsay  v.  King,  23 
N.  C.  401;  Baum  v.  Tonkin.  110  Pa. 
669,  1  A  536;  Ex  p.  Marshal,  2  Deac. 
&  C.  689,  695  [app  dlsm  3  Deac.  &  C. 
120,  and  quot  Matter  of  Adams,  12 
Daly    (N.  T.)   464,  457]. 

97.  Anderson  L.  D.  p  316  [quot 
Tompklna  v,  Augusta  Southern  R.  Co., 
102  Ga.  436,  446,  30  SE  992].  Bacon 
Abr.  [quot  Watson  v.  McNalry,  1  Bibb 
(Ky.)  356];  Bolden  v.  Jensen,  69  Fed. 
745,  746  [clt  Rapalje  &  L.  L.  D.]; 
Fisher  v.  Consequa,  9  P.  Cas.  No. 
4.816:  2  Wash.  C.  C.  382;  Little  v. 
Dyer,  138  111.  272,  277,  27  NE  905,  82 
AmSR  140;  Martin  v.*  Wise,  183  Ind. 
630,  533,  100  NE  745;  Campbell  v. 
Indianapolis.  155  Ind.  186,  212.  57  NE 
920,  929;  Morrll  v.  Bentley,  150  Iowa 
677,  ISO  NW  734,  740;  Abernathy  v. 
Loftus.  95  Kan.  87,  93,  147  P  818; 
Henley  v.  Myers.  76  Kan.  723,  728, 
93  P  168.  17  LRANS  779;  Johnson  v. 
Hlnes,  61  Md.  122.  136;  Atlas  Bank 
v.  Nahant  Bank,  3  Mete.  (Mass.)  681. 
582;  Rhodes  v.  O'Farrell.  2  Nev.  60, 
61;  Commercial  Nat.  Bank  v.  Tay- 
lor. 64  Hun  499.  502.  19  NTS  533: 
Baum  V.  Tonkin,  110  Pa.  569.  1  A  535 
[quot  Benslnger  v.  Palo  Alto  School 
Dlst.,  56  Pa.  Super.  226.  231];  Erie's 
App..  91  Pa.  398,  402  [quot  In  re  Phil- 
adelphia Co.,  18  Pa.  Dlst.  806,  808.  35 
Pa.  Co.  442,  446;  Morlmura  v.  Trae- 
ger,  11  Pa.  Dlst.  378,  382];  Frazer  v. 
Tunis.  1  BInn.  (Pa.)  254.  260;  In  re 
Philadelphia  Co.,  18  Pa.  Dlst.  805,  35 
Pa.  Co.  442,  448:  Morlmura  v.  Trae- 
ger.  11  Pa.  Dlst.  378.  382  [cU  Rapalje 
&  L.  L.  D.l;  Manila  v.  Gambe,  13 
Philippine  677,  684;  Stiff  V.  Fisher.  2 
Tex.  Civ.  A.  346.  349.  21  SW  291- 
Minington  v.  Texas,  etc.,  R.  Co..  2 
Tex.  A.  Civ.  Cas.  9  171  [clt  Bouvler  L. 
D.];  Ex  p.  Marshall.  2  Deac.  &  C. 
S89,  596   [app  dlsm  3  Deac,  &  C.  120, 


and  quot  Matter  of  Adams,  12  Daly 
(N.  T.)  454,  457.  67  HowPr  284]; 
Ex  p.  Thompson,  2  Deac.  &  C.  126 
[quot  Matter  of  Adams,  12  Daly 
(N.  T.)   464,  457,  67  HowPr  284]. 

98.  Stockwell  V.  U.  S.,  13  Wall. 
(U.  S.)  531,  20  L.  ed.  491  [quot  U.  S. 
V.  Regan,  232  U.  S.  37.  41,  34  SCt  213, 
214,  58  L.  ed.  494];  Baum  v.  Tonkin, 
110  Pa.  569,  1  A  636  [quot  Benslnger 
V.  Palo  Alto  School  Dlst.,  56  Pa. 
Super.  226,  231];  Manila  v.  Gambe,  13v 
Philippine  677,   684. 

99.  Atlas'  Bank  v.  Nahant  Bank, 
3  Mete.  (Mass.)  681,  582. 

1.  Fisher  v.  Consequa,  9  F.  Cas. 
No.  4,816,  2  Wash.  C.  C.  382,  884  [quot 
Stiff  V.  Fisher,  2  Tex.  Civ,  A.  346,  349, 
21  SW  291], 

3.  C^arver  v.  Bralntree  Mfg.  Co.,  5 
F.  Cas.  No.  2,486,  2  Story  432,  449; 
Mill  Dam  Fdy.  v.  Hovey,  21  Pick. 
(Mass.)  417,  455-  Rosenbaum  v.  U.  S. 
Credit  System  Co.,  61  N.  J.  L.  643, 
40  A  591,  593;  O'Conner  v.  Koch,  9 
Tex.  Civ.  A.   586,  29  SW  400,  401. 

S.  Tompkins  v.  Augusta  Southern 
R.  Co.  102  Ga.  436,  446,  30  SE  992, 
995;  Kllbourne  v.  Standard  Stamp 
Afflxer  Co.,  216  Mass.  118.  119,  103  NE 
469;  Thayer-Moore  Brokerage  Co.  v. 
Campbell,  164  Mo.  A.  8,  18,  147  SW 
545;  Victory  Webb  Printing,  etc., 
Mach.  Mfg.  Co.  v.  Beecher,  26  Hun 
(N.  T.)  48,  62;  In  re  Adams,  12  Daly 
(N.  T.)  454,  457;  Dunn  v.  Neustadtl, 
72  Misc.  1,  129  NTS  161;  RletzlotT  v. 
Glover,  91  Wis.  65,  64  NW  298;  Dress- 
er  V.   Johns,   6  C.   B.   N.    S.   420,    436, 

95  ECL  429,  141  Reprint  524;  Walton 
V.  Henry,  18  Ont.  620. 

[a]  A  mn*  ▼•zdlct  for  plaintiff 
In  an  action  on  a  contract  for  un- 
liquidated damages  does  not  liquidate 
the  claim  and  thus  render  It  a  debt. 
Dresser  v.  Johns,  6  C.  B.  N.  S.  429, 
436,  96  ECL  429,  141  Reprint  524. 

4.  Proctor-Gamble  Co.  v.  Warren 
Cotton  on  Co.,  180  Fed.  543,  547; 
Woodbury  v.  Sparrell  Print,  187 
Mass.  436.  73  NE  547,  648;  Dryden 
v.  Kellogg,  2  Mo.  A.  87,  94;  State  v. 
Sayre.  9i  Oh.  St.  85,  94,  109  NE  636; 
Hebert  v.  Handy.  29  R.  I.  643.  547.  72 
A  1102.  1103,  1104;  Wood  Mowing, 
etc.,  Mach.  Co.  v.  Hancock,  4  Tex. 
Civ.  A.  302,  23  SW  384.  385;  Stiff  v. 
Fisher.  2  Tex.  Civ.  A.  346.  21  SW  291. 

B.  Cniase  v.  Curtis,  113  U.  S.  462, 
463.  5  SCt  554,  28  L.  ed.  1038;  Mays- 
ville  St.  R.,  etc..  Co.  v.  Marvin.  59 
Fed.  91,  93,  8  CCA  21;  Holcomb  v. 
Winchester,  62  Conn.  447,  448,  52 
AmR  609;  Pox  v.  Hills,  1  Conn. 
296.     299;     McElhaney     v.     Crawford. 

96  Ga.  174.  176.  22  SE  896; 
Gamble  v.  Central,  etc.,  R.  Co.. 
SO  Ga.  595.  601.  7  SB  315,  12  AmSR 
276;  Jewell  v.  Nuhn,  (Iowa)  138  NW 
174,  176;  Warner  v.  Cammack.  37 
Iowa  642.  644  [quot  Commercial  Nat. 
Bank  v.  Taylor,  64  Hun  499.  503,  19 
NYS  5331;  Abernathy  v.  Loftus.  96 
Kan.  87.  93.  147  P  818;  Manlon  v.  Ohio 
Valley  R.  Co..  99  Ky.  604,  507,  36  SW 
530.  531.  18  KyL  159;  Savage  v.  Shaw. 
195  Mass.  571,  81  NE  303,  122  AmSR 


272,  12  AnnCas  806;  Child  v.  Boston, 
etc..  Iron  Works,  137  Mass.  516.  519. 
50  AmR  328;  Zimmer  v.  Schleehauf. 
116  Mass.  52,  53;  Detroit  Post,  etc.. 
Go.  V.  Reilly.  46  Mich.  459,  460,  9  NW 
492;  Hill  V.  Bowman.  35  Mich.  191. 
192;  Cable  v.  Gaty.  34  Mo.  573,  574.  86 
AmD  126;  Cable  v.  McCune,  26  Mo. 
371.  381,  72  AmD  214;  Thayer-Moore 
Brokerage  Co.  v.  Campbell,  164  Mo. 
A.  8,  18,  147  SW  545;  DooUttle  v. 
Marsh,  11  Nebr.  243,  9  NW  54;  Perry 
V.  Orr,  35  N.  J.  L.  295;  Day  v.  Ben- 
nett, 18  N.  J.  L.  287,  288;  Klrkland 
V.  Kllle.  99  N.  Y.  390,  395.  2  NE  36: 
Latimer  v.  Veader,  20  App.  Dlv.  41 S. 
425,  46  NYS  823;  Esmond  v.  Bullard, 
16  Hun  (N.  Y.)  65,  68;  Kellogg  v. 
Schuyler,  2  Den.  (N.  Y.)  73,  74;  Hea- 
cock  V.  Sherman,  14  Wend.  (N.  Y.)  5S. 
60;  Sonnesyn  v.  Akin,  12  N.  D.  227,  97 
NW  557,  560;  Shelby  v.  Zeigler.  22 
Okl.  799,  98  P  989,  998;  Roberta  v. 
Reed.  4  WklyNC  (Pa.)  417,  419;  Ex 
p.  HoUman,  79  S.  C.  9,  14,  60  SE  19. 
21  LRANS  242,  14  AnnCas  1105;  Par- 
ker v.  Savage,  6  Lea  (Tenn.)  406.  408; 
Dunlop  V.  Keith.  1  Leigh  (28  Va.) 
430,  432,  19  AmD  755. 

e.  In  re  Radway.  20  P.  Cas.  No.  11. 
523,  3  Hughes  609;  Melvin  v.  State, 
121  Cal.  16,  26,  53  P  416.  419;  Ber- 
son  V.  Bwing,  84  Cal.  89,  94,  23  P 
1112;  Warner  v.  Cammack,  37  Iowa 
642;  Mertz  v.  Berry,  101  Mich.  32. 
59  NW  445,  446,  45  AmSR  379.  24 
LRA  789;  Stokes  v.  Mason,  10  R.  I. 
261,  264;  Coats  v.  Arthur,  6  S.  D.  274. 
279,  68  NW  675;  Gordon  v.  Rhodes. 
102  Tex.  300.  116  SW  iO;  Smith  v. 
Omans,  ,17  Wis.  395,  896. 

7.  Savage  v.  Shaw,  196  Mass.  571. 
81  NE  303,  122  AmSR  272,  12  AnnCas 
806;  Avery  v.  McClure;  94  Miss.  172. 
47  S  901.  903.  906.  22  LRANS  256.  19 
AnnCas  134;  Long  v.  McLean,  88  N.  C. 
3,  4;  Moore  v.  Green,  73  N.  C.  394.  396. 
21  AmR  470;  Simmons  v.  Mullen,  33 
Okl.  184.  122  P  518;  Ex  p.  Berry,  85 
S.  C.  243,  67  SE  225,  20  AnnCas  1344. 

S.  Stroheim  v.  Deimel.  77  Fed. 
802,  806,  23  CCA  467:  Annlston  v. 
Hurt.  140  Ala.  394.  37  S  220.  222.  103 
AmSR  46;  Johnson  v.  Butler,  2  Iowa 
535,  646;  Lothrop  v.  Parke,  202  Mass. 
104,  88  NE  666;  Mertz  v.  Berry.  101 
Mich.  32,  59,  NW  445,  446,  45  AmSR 
379,  24  LRA  789;  Rhodes  v.  O'Farrell. 
2  Nev.  60,  61;  Delllnger  v.  Tweed,  66 
N.  C.  206,  210;  Bronson  v.  Syverson. 
88  Wash.  264.  152  P  1039,  LRA1916B 
993,    AnnCasl917D    833. 

[a]  A  wrdlct  for  plaintiff  in  an 
action  for  tort  will  not  convert  the 
cause  of  action  into  a  debt.  Thayer 
V.   Southwick.  8   Gray    (Mass.)    229. 

9.  In  re  Sbaner.  39  Fed.  869;  Ex 
p.  Reed,  20  F.  Cas.  No.  11.634,  4 
Cranch  C.  C.  682;  State  v.  Morgan. 
141  N.  C.  726.  53  SE  142,  144  [dic- 
tum]. 

10.  In  re  Sutherland.  23  P.  C^as. 
No.  13,639.  Deady  416:  Hall  v.  Cole- 
man, 138  Ga.  734.  735.  75  SE  1182;  Mc- 
Cool  v.  State,  23  Ind.  127,  13«;  State 
v.  Joseph.  137  La.  52.  65.  68  S  211: 
State  v.  Mace,  6  Md.  837,  350;  Peter- 
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proceeding.^^  Costs  in  a  eriminal  proceeding  are 
generally  held  not  to  be  a  debt,**  but  there  are  cases 
to  the  contrary.**  Costs  in  a  civil  proceeding,  how- 
ever, constitute  a  debt.**  It  has  been  held  that  a 
penalty  is  not  a  debt;*"  but  there  are  cases  holding 
the  contrary  as  to  penalties  recoverable  by  civil 
action;**  and  it  has  been  held  also  that  a  forfeiture 
imposed  by  the  by-laws  of  a  corporation  upon  any 
that  belong  to  the  body  immediately  creates  a  debt 
in  the  eye  of  the  law.*' 

'[$  8]  F.  HlBcellaneonB.  Debt  by  simple  con- 
tract. A  debt  where  the  contract  upon  which  the 
obligation  arises  is  neither  ascertained  by  matter  of 
record  nor  yet  by  deed  or  special  instrument,  but 
by  mere  oral  evidence,  the  most  simple  of  any,  or 
by  notes  unsealed,  which  are  capable  of  more  easy 
proof,  and  (therefore  only)  better  than  a  verbal 
promise.** 

Debt  by  specialty.  A  debt  whereby  a  sum  of 
money  becomes,  or  is  acknowledged  to  be,  due  by 
deed  or  instrument  under  seal.** 

son  ▼.  State,  79  Nebr.  132,  112  NW 
306,  310,  128  AraSR  651,  14  LRANS 
292;  Ex  p.  HoUman,  79  S.  C.  9,  14,  60 
SB  19.  21  L.RANS  242,  14  AnnCas 
1105;  State  v.  Brewer,  38  S.  C.  268, 
269,  16  SB  1001,  37  AmSR  752,  19 
LRA  362  [quot  State  v.  Bnglish,  101 
S.  C.  304,  310,  85  SB  721.  L.RA1915F 
977];  In  re  McDonald,  4  Wyo.  150, 
33  P  18.  20. 

11.  Spaldlngr  V.  Peo.,  7  Hill  (N.  T.) 
301. 

U.  Bailey  v.  State,  87  Ala.  44,  6 
S  398,  399;  Caldwell  v.  State,  55  Ala. 
133,  135;  Morgan  v.  State.  47  Ala.  34. 
36;  McCool  v.  State,  23  Ind.  127,  181; 
In  re  Boyd,  34  Kan.  570,  9  P  240,  243; 
Stat^v.  Joseph,  137  L.a.  52,  56,  68  S 
211;  Bx  p.  Mclnnis,  98  Miss.  773,  64 
S  260,  261;  In  re  Long,  L.  R.  20  Q.  B. 
316,  318. 

13.  Thompson  v.  State,  16  Ind.  516, 
617;  State  v.  Morgan,  141  N.  C.  726. 
53  SB  142,  144   (dictum). 

14.  Clingman  v.  Kemp,  57  Ala.  196, 
196;  Andrews  v.  Murray,  9  AbbPr 
(N.  T.)  8,  14;  Lane  v.  Baker,  2  Grant 
(Pa.)  424;  Walsh  v.  Ringer,  2  Oh. 
327.  334.  15  AmD  556. 

15.  Chicago  V.  Morell,  247  111.  383. 

93  NE  295,  296.  139  AmSR  340;  State 
V.  Brewer,  38  S.  C.  263.  16  SB  1001, 
1003,  37  AmSR  752,  19  L.RA  362.- 

IS.  Bx  p.  Reed,  20  F.  Caa.  No. 
11,634.  4  Cranch.  C.  C.  582;  Western 
Union  Tel.  Co.  v.  Sullivan,  70  Miss. 
447.  449,  12  S  460;  Htllman  v.  Gal- 
lagher, (Tex.  Civ.  A.)  120  SW  505, 
506. 

IT.  3  Blackstone  Comm.  p  158 
[quot  Gray  v.  Bennett,  3  Mete 
(Mass.)   522.  626]. 

18.  Stockwell  V.  Coleman.  10  Oh. 
St  33,  38  [clt  2  Blackstone  Comm.  p 
465]. 

19.  2  Blackstone  Comm.  p  465 
[quot  Orleans  Dlst.  Prob.  Ct.  v.  CHilld, 
51  Vt.  82.  86];  January  v.  Goodman, 
1  Dall.  (U.  S.)  208.  1  L.  ed.  103; 
Davis  ▼.  Smith,  5  Ga.  274.  285,  48 
AmD  279;  Kimball  v.  Whitney,  16 
Ind.  280,  283;  Hudson  Trust  Co.  v. 
Boyd,  80  N.  J.  Eq.  267,  269,  84  A  715; 
Kerr  v.  Lydecker,  51  Oh.  St.  240,  252, 
37  NE  267,  23  LRA  842  [the  last  three 
cases  clt  2  Blackstone  Comm.  p  465]; 
Tyler  v.  Wlnslow.  15  Oh.  St.  364.  866; 
Stockwell  V.  Coleman,  10  Oh.  St.  33, 
38. 

"Whenever  a  man  by  deed  obliges 
himself  to  pay  money  to  another,  it 
is  a  debt  by  specialty."  Marriott  v. 
Thompson,  Willes  186,  189,  126  Re- 
print 1123. 

[a]  A  mortgag*  has  been  deflned 
as  a  debt  by  specialty.    In  re  Lamble, 

94  Mich.  489.  491.  54  NW  173. 
90.     Whlteacre  v.  Rector,  29  Gratt. 

(70  Va.)   714,  715,  26  AmR  420. 

[a]  Thar*  miut  b*  two  or  mo* 
oontntetlng    partlas.— Armstrong     v. 
Cowles,  44  Conn.  44.  48. 

[b]  VaoMSltr    for    BttSUag    hal- 


Debt  contracted.  A  term  which  indicates  that  a 
debtor  has  come  under  a  voluntary  obligation  to  a 
creditor,'"  and  in  its  ordinary  acceptation  includes 
liabilities  incurred.'*  In  an  enlarged  or  literal  sense, 
these  words  may  be  used  to  indicate  any  kind  of  a 
just  demand  incurred.'* 

Debt  of  record.  A  contract  of  the  highest  na- 
ture, being  established  by  the  sentence  of  a  court 
of  judicature;"  a  sum  of  money  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record,'* 
as  by  a  judgment  or  recognizance,"  including  all 
sorts  of  actions  or  suits  where  the  judgment  is  for 
a  sum  certain,  whatever  may  be  its  nature  or 
origin;"  any  specific  sum  of  money  adjudged  to  be 
due  from  defendant  to  plaintiff  in  an  action.'^ 

Debt  or  damages  demanded.  A  statutory  phrase 
used  in  various  statutes  defining  the  jurisdiction  of 
courts,  which  has  been^eld  to  refer  to  the  ad  dam- 
num of  the  right,  and  not  to  the  amount  claimed 
in  the  declaration  or  proved  at  the  trial.'*     - 


I.— A  debt  is  contracted  in  the 
erection  of  a  building,  within  the 
purview  of  the  acts  regarding  me- 
chanics' liens,  although  the  parties 
may  not  have  struck  a  balance  of  the 
amount  due  resulting  from  their  mu- 
tual dealings.  A  debt  may  be  con- 
tracted, although  it  may  be  the  sub- 
ject of  set-off  founded  on  a  quantum 
meruit,  in  which  case  the  amount  due 
Is  liquidated.  McCall  v.  E^stwlck,  2 
Miles  (Fa.)   45,  47. 

[c]  A  Jndginuit  against  a  anrsty 
on  a  supersedeas  bond  Is  a  "debt" 
contracted  at  the  date  of  the  approv- 
al of  such  bond.  Leman  v.  Chlpman, 
82  Nebr.   392,   117   NW  885,  886. 

[d]  Ooatraot  for  ■»!•. — ^As  used 
in  2  Rev.  St.  p  493,  entitled  "An  act 
in  relation  to  demands  against  ships 
and  vessels,"  and  providing  that, 
whenever  a  debt  amounting  to  fifty 
dollars  or  upwards  shall  be  contract- 
ed In  the  manner  specified  in  the  act, 
such  debt  shall  be  a  Hen,  means  not 
only  the  agreement  to  furnish  goods 
to  a  vessel,  but  the  actual  delivery 
thereof;  and  there  is  no  debt  con- 
tracted until  the  goods  are  delivered. 
Veltman  t.  Thompson,  8  N.  T.  438, 
440. 

[e]  Sazatr's  oUlm  for  «oiitzlIm- 
tlon<— A  claim  by  one  surety  against 
another  for  contribution  becomes  a 
debt  only  on  payment  by  the  former 
in  excess  of  his  share,  and  therefore, 
where  such  excessive  payment  Is 
made  after  the  Issuance  of  a  patent 
to  the  latter  under  the  Homestead 
Act,  the  land  is  not  exempt  under 
U.  S.  Rev.  St.  i  2296,  providing  that 
laiids  acquired  under  the  act  shall 
not  be  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  is- 
sue of  the  patent  therefor.  Shoe- 
make  V.  Stimson,  16  Wash.  1,  47  P 
218,   219. 

81.  Carver  v.  Bralntree  Mfg.  Co., 
5  F.  Cas.  No.  2,485,  2  Story  432;  State 
v.  O'Nell,  7  Or.  141,  142  [quot  Flana- 
gan V.  Forsythe,  6  Okl.  225,  229,  50 
P  152]  (where  the  court,  in  constru- 
ing U.  S.  Rev.  St.  S  2296,  said:  "The 
words  'debts  contracted'  do  not  nec- 
essarily mean  debts  or  obligations  in- 
curred by  an  agreement  of  parties. 
The  word  'contract'  has  a  more  ex- 
tensive signification  than  to  make  an 
agreement.  Debts  contracted  in  the 
ordinary  acceptation  of  the  term  will 
Include   liabilities    Incurred"). 

[a]  ObllgMtoas  ex  delicto  have 
been  held  to  be  Included  within  the 
term  (1)  In  some  cases  (In  re  Har- 
per. 175  Fed.  412,  424;  Flanagan  v. 
Forsythe,  6  Okl.  225,  50  P  162,  153); 
(2)  in  others  not  (Brun  v.  Mann,  151 
Fed.  145,  156,  80  CCA  513,  12  LRANS 
154;  Bohn  v.  Brown,  33  Mich.  267, 
265;  Cook  v.  Newman,  8  Howpr 
(N.  Y.)  623.  624;  Newman  v.  Cook,  11 
NYLegObs  62;  Burton  v.  Mill,  78  Va. 
468,  481). 


[b]  A  jBOffmaBt  for  tort  has  been 
held  to  be  a  "debt  contracted"  (1)  In 
some  cases  (In  re  Radway,  20  F.  Cas. 
No.  11,523,  3  Hughes  609;  Conroy  v. 
Sullivan,  44  111.  451,  452;  Merti  v. 
Berry,  101  Mich.  32,  59  NW  445,  446, 
45  AmSR  379,  24  LRA  789):  (2)  in 
others  not  (Brun  v.  Mann.  151  Fed. 
145,  156,  80  CCA  513,  12  LRANS  154; 
Schuessler  v.  Dudley,  80  Ala.  647, 
551,  2  S  626.  60  AmR  124;  Miller  v. 
Mlntun.  78  Ark.  183,  83  SW  918,  919; 
Bohn  V.  Brown,  33  Mich.  267,  263; 
Lathrop  v.  Singer,  39  Barb.  (N.  Y.) 
396,  398,  399;  Shelby  v.  Zlegler,  22 
Okl.  799,  98  P  989,  994;  Lelghton  v. 
Campbell,  17  K.  L  61.  20  A  14.  15,  9 
LRA  187). 

aa.  In  re  Radway,  20  F.  C^s.  No. 
11,523,  3  Hughes  609. 

sa.  2  Blackstone  Comm.  pp  464, 
465  [quot  Burnes  v.  Slmpsoii,  9  Kan. 
858,  664];  Carver  v.  Bralntree  Mfg. 
Co..  5  F.  Cas.  No.  2,486,  2  Story  432, 
450;  Hudson  Trust  Co.  ▼.  Boyd.  80 
N.  J.  Bq.  267,  269,  84  A  715  [clt  2 
Blackstone  Comm.  p  466];  Lewis  v. 
Armstrong,  8  AbbNCas  (N.  Y.)  385. 
389. 

84.  8  Blackstone  Comm.  p  160 
[quot  Carver  v.  Bralntree  Mfg.  Co., 
6  F.  Cas.  No.  2,485,  2  Story  432,  460]; 
Klmbaai  v.  Whitney,  15  Ind.  280.  283 
[clt  2  Blackstone  Comm.  p  465]; 
Burnes  v.  Simpson,  9  Kan.  658, 
664  [clt  2  Blackstone  Comm.  p  465]; 
Hudson  Trust  Co.  v.  Boyd,  80  N.  J. 
Bq.  267,  269,  84  A  715;  Lewis  v.  Arm- 
strong, 8  AbbNCas  (N.  Y.)  385,  389 
[dt  2  Blackstone  Comm.  p  465] ;  Tyler 
v.  Wlnslow.  15  Oh.  St.  364,  366  [cit  2 
Blackstone  Comm.  p  465];  Reg.  v. 
Creelman,  25  N.  S.  404,  418.  To  same 
effect  Henley  v.  Myers,  76  Kan.  723, 
93   P  168,   170.   17   LRANS    779. 

[a]  A  JnOgmmit  for  aUnumj  is  a 
debt  of  record.  Wagner  v.  Wagner, 
26  R.  1.  27,  67  A  1058,  65  LRA  816,  3 
AnnCas  578. 

[b]  JndgmsBt  of  jiurtio*  of  th* 
iwao*. — "While  some  courts  of  other 
States  hold  that  there  can  be  no  ac- 
tion on  a  judgment  of  a  justice  of 
the  peace  as  they  are  not  'debts  of 
record,'  .  .  .  this  court  .  .  .  [has] 
sustained  actions  on  them,  when  reg- 
ular and  final."  Deck  v.  Wright,  135 
Mo.  A.   536.   540,   16  SW  81. 

85.  Black  L.  D.  [cit  2  Blackstone 
Comm.  p  465]. 

86.  3  Blackstone  Comm.  pp  160, 
161;  2  Blackstone  Comm.  p  464;  Com. 
Dig.  [quot  Carver  v.  Bralntree  Mfg. 
Co..  6  F.  Cas.  No.  2,485,  2  Story  432. 
448]. 

87.  Lewis  V.  Armstrong,  8  AbbN 
Cas  (N.  Y.)  886.  389  [cit  2  Blackstone 
Comm.  p  465].  To  same  effect 
Matter  of  Cotton,  2  NYLegObs  370, 
371. 

88.  Wright  V.  Potomska  Mills 
Corp.,  138  Mass.  328,  329;  Clay  v. 
Barlow,  123  Mass.  378.  379. 
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